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1 

II 

Federal  Register /Vol.  63,  No. 

182 /Monday,  September  21,  1998 

^^3'       fMi^      '^SfT 

. 

1 

The  FEDERAL  REGIS 

ri'ER  is  Dublished  daily,  Monday  through 

SUBSCRIPTIONS  AND  COPIES 

Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  Jor  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Renster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  volume  59,  Niunber  1  (January  2, 1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  foraphics  omitt^),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Re^ster  at  http:/ 
/www. access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.epo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  Qiodem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555,  or  S607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
su^cription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S220.  Six  month 
subscriptions  .are  available  for  one-half  the  annual  rate.  The  chai;ge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  SI. 50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  cnarge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 
'  There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Puhlication:  Use  the  volume  number  and  the 
page  number.  Example:  63  FR  12345. 


PUBUC 
Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  ~~  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


"■> 


0 


Printed  on  recycled  paper. 


in 


Contents 


Federal  Register 

Vol.  63,  No.  182 

Monday,  September  21,  1998 


Agricultural  Marketing  Service 

PROPOSED  1UJLES 

Dairy  promotion  and  research  order,  50172-50173 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Natural  Resources  Conservation  Service 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  50209-50210 
Meetings: 

Professional  Associations  Census  Advisory  Committee, 
50210-50211 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 

Around  Alone  Sailboat  Race,  50160-50162 

Hobbs  Island  Regatta,  50160 
PROPOSED  RULES 

Regattas  and  marine  parade: 

Gasparilla  Marine  Parade,  50179-50180 
NOTICES 
Meetings: 

Mariner  licensing  and  docimientation  program;     _ 
privatization,  50439-50446 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Navy  Department 

NOTICES 

Arms  sales  notification;  transmittal  letter,  etc.,  50212-50215 

Meetings: 
Dependents'  Education  Advisory  Council,  50215 
Strategic  Command  Strategic  Advisory  Group,  50216 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  50218-50219 
Submission  for  0MB  review;  comment  request,  50219- 
50220 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  50220   . 
Electricity  export  and  import  authorizations,  permits,  etc.: 

Energy  Atlantic,  LLC,  50220-50221 
Grants  and  cooperative  agreements;  availability,  etc.: 

Idaho  National  Engineering  and  Environmental 

Laboratory;  environmental  monitoring  a*d  ecological 
research,  50221 
Natural  gas  exportation  and  importation: 

Union  Gas  Ltd.  et  al.,  50221-50222 


Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Pharmaceuticals  production,  50279-50386 
Air  programs;  State  authority  delegations: 

Florida,  50162-50163 

Tennessee,  50163-50164 
Water  pollution;  effluent  guidelines  for  point  sbxuce 
categories: 

Pharmaceuticals  manufacturing,  50387-50437 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Hampshire,  50180-50183 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  50224- 
50225 
Air  pollution  control;  new  motor  vehicles  and  engines: 
Urbui  buses  (1993  and  earlier  model  years);  retrofit/ 
rebuild  requirements;  equipment  certification — 
Engelhard  Corp.,  50225-50237 
Clean  Water  Action  Plan: 
Animal  feeding  operations;  unified  national  strategy, 
50192-50209 
Meetings: 
Clean  Air  Act  Advisory  Committee,  50237-50238 
Gulf  of  Mexico  Program  Management  Committee,  50238 
Superfund  program: 
Prospective  purchaser  agreements — 
Industrial  Hard  Chrome  Plating  Site,  CO,  50238 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airspace  designations;  incorporation  by  reference,  5013^ 

50140 
Airworthiness  directives: 

Aerospatiale.  50132-50134 

Airbus,  50129-50137 

British  Aerospace,  50138-50139 

Fokker,  50130-50132 

Saab,  50134-50135 
Class  D  airspace,  50140-50142 

Gulf  of  Mexico  low  offshore  airspace  area,  50142-50143 
PROPOSED  RULES 
Airworthiness  directives: 

New  Piper  Aircraft,  hic,  50174-50176 
NOTICES 

Environmental  statements;  availability,  etc.: 

Jackson  Hole  Airport,  WY.  50275 
Meetings: 

RTCA,  Inc.,  50275-50276 

Federal  Communications  Commission 

PROPOSED  RULES 
Radio  frequency  devices: 
Equipment  in  24.05-24.25  GHz  band  at  field  strengths  up 

to  2500  mV/m;  certification,  50185-50186 
Ultra-wideband  transmission  systems;  standards  and 
operating  requirements,  50184-50185 


\ 


IV 


Federal  Register  /  Vol.  63,  No.  182  /  Monday,  September  21.  1998  /  Contents 


NOTICES 

Common  carrier  services: 
Wireless  telecommunications  services — 
International  mobile  telecommunications-2000; 
comment  request,  50238-50239 

Federal  Emergency  Management  Agency 

NOTICES  — 

Disaster  and  emergency  areas:  , 

Florida,  50239 

New  York,  50239 

South  Carolina,  50240 

Texas,  50240 

Virginia,  50240-50241 , 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Bonners  Ferry,  ID,  50224 
Applications,  hearings,  determinations,  etc.: 

Great  Lakes  Gas  Transmission  L.P.,  50222 
.Viking  Gas  Transmission  Co.,  50223-50224 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  50241 
Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act,  50241 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 
Proposed  .collection;  comment  request;  correction,  50278 

Financial  Management  Service 
See  Fiscal  Service 

Rscal  Service 

RULES  _ 

Book-entry  Treasury  bonds,  notes,  and  bills: 
Article  8  exceptions — 

Wisconsin  et  al.,  50159-50160 

Rsh  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Masons,  limits,  and  shooting  hours;  establishment,  etc. 
Correction,  50170 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Atlantic  sturgeon,  50187-50191 
NOTICES 

Endangered  and  threatened  species: 
JRecovery  plans — 

.    West  Indian  walnut  or  nogal,  50253-50254 
Endangered  and  threatened  species  permit  applications, 

50252-50253 
Natural  resource  damage  assessment  plans;  availability,    - 
etc.: 
Lower  Fox  River/Green  Bay,  WI,  50254 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  50241- 
50244 


Harmonisation  International  Conference;  guidelines 
availability:  • 
Pharmaceuticals — 
Biotechnological/biological  products;  derivation  and 
characterization  of  cell  substrates  used  for 
production;  quality  guidance,  50244-50249 
Meetings: 
Medical  gas  industry  workshop,  50249-50250 
Pharmaceutical  Science  Advisory  Committee,  50250 
Pharmaceutical  Science  Advisory  Committee  et  al.,  50250 
Ranch  Hand  Advisory  Committee,  50250-50251 
Reports  and  guidance  documents;  availability,  etc.: 
Marketing  applications;  submission  of  abbreviated  reports 
and  synopses;  industry  guidance,  50251-50252 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  OfHce 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Foreign  sales  corporation  transfer  pricing;  source  rules, 
50143-50144  ^ 

International  Trade  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Cornell  University,  50211 
University  of — 
Pennsylvania  et  al.,  50211 

Justice  Department 

RULES 

Police  Corps  eligibility  and  selection  criteria: 

Police  recruitment  program,  50145-50147      _ 
NOTICES 

Superfund  program: 
Prospective  purchaser  agreements — 
Libby  Groundwater  Site,  MT.  50255 

Lat)or  Department 

See  Labor  Statistics  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Veterans'  Employment  and  Training  Advisory  Committee, 
50255 

Lat)or  Statistics  Bureau 

NOTICES 
Meetings: 
Business  Research  Advisory  Council,  50255-50256 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Golden  Valley  Electric  Association  Northern  Intertie 
Project,  AK,  50254 
Realty  actions;  sale^,  leases,  etc.: 

Nevada,  50255 


Federal  Register  /  Vol.  63,  No.  182  /  Monday,  September  21,  1998  /  Contents 


National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council,  50256 

Nationai  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  50256-50257 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  50170-50171 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Fintfings  on  petitions,  etc. — 
Atlantic  sturgeon,  50187-50191 
NOTICES 

Endangered  and  threatened  species: 

Atlantic  sturgeon,  50211-50212 
Permits: 

Marine  mammals,  50212 

National  Science  Foundation 

RULES 

Antarctic  animals  and  plants  conservation,  50164-50170 

Natural  Resources  Conservation  Service 

NOTICES 

Clean  Water  Action  Plan: 
Animal  feeding  operations;  ujiified  national  strategy, 
50192-50209 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Naval  Weapons  Industrial  Reserve  Plant,  NY;  transfer 
to  Rivei-head,  NY,  et  al.,  50216-50218 

Nuclear  Regulatory  Commission 

RULES 

Radiation  protection  standards: 

Low-level  waste  shipment  manifest  information;  transfer 
for  disposal  and  manifests;  technical  amendment, 
50127-50128 
NOTICES 
Environmental  statements;  notice  of  intent: 

Duke  Energy  Corp.,  50257-50258 
Petitions;  Director's  decisions: 

Envirocare  of  Utah,  Inc.,  50258-50262 
Site  decommissioning  plans;  sites: 

Clevite  Corp.  Site,  Cleveland,  OH,  50262 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Citizenship  Day  and  Constitution  Week  (Proc.  7123), 

50447-50450 
POW/MIA  Recognition  Day,  National  {Proc.  7124), 
50457-50460 
ADMINISTRATIVE  ORDERS 

Migration  and  Refugee  Assistance  Act  of  1962;  availability 
of  funds  (Presidential  Determination  No.  98-34  of 
September  9,  1998),  50423 
Trading  With  the  Enemy  Act;  extension  of  the  exercise  of 
certain  authorities  (Presidential  Determination  No.  98- 
35  of  September  11,  1998),  50455 


Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Food  and  Drug  Administration 

Reclamation  Bureau         « 

PROPOSED  RULES 

Colorado  River  Water  Quality  Improvement  Program: 
Colorado  River  water  offstream  storage,  and  interstate 

redemption  of  storage  credits  in  Lower  Division 

States,  50183 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  50265-50270 
Emerging  Markets  Clearing  Corp.,  50271-50272 
National  Association  of  Securities  Dealers.  Lnc.^  50272- 
50273 
Correction,  50272 
Applications,  hearings,  determinations,  etc.: 
Crabbe  Huson  Funds  et  al,  50262-50264 
Z-Seven  Fund,  Inc.,  50264-50265 

Surface  Mining  Reclamation  and  Enforcement  Offica 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maryland.  50176-50177 
North  Dakota,  50177-50179 

Tennessee  Valley  Au^ority 

NOTICES 

Meetings;  Simshine  Act,  50274 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
NOTICES 

Agency  information  collection  activities:  f 
Submission  for  OMB  review;  comment  request,  50274- 
50275 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Exemptions  from  currency  trmsactions  reporting, 
50147-50159 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Edgar  E)egas,  Photographer,  50276 
Jackson  Pollock:  A  Retrospective,  50276 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  50276-50277 


VI 


Federal  Register  /  Vol.  63,  No.  182  /  Monday,  September  21,  1998  /  Contents 


Separate  Parts  In  This  Issue  .'.  . ' 

Part  II  •         -'j 

Environmental  Protection  Agency,  50279-50386        v 

Part  III       _' 

Environmental  Protection  Agency.  50387-50437 

Part  IV 

Department  of  Transportation,  Coast  Guard  50439-50446 

Part  V 

The  President.  50447-50450 

Part  VI 

The  President.  50451-50455  , 

Part  VII 

The  President,  50457-50460 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


^ 


Federal  Register/Vol.  63,  No.  182/Monday,  September  21,  1998/Contents 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

3CFR  7^— 

Proclamations: 

7123 .....50449 

7124 ...„. 50449 

Administrative  Orders: 
Presidential  Determinations: 
No.  98-34  of 

September  9, 

1998 50453 

No.  98-35  of 

September  11, 

1998 „ 50455 

7  CFR 

Proposed  Rules: 

1150 50178 

10  CFR 

20 50127 

14  CFR 

39  (6  documents) 50129, 

50130,50132,50134,50135, 
50138 

71  (3  documents) 50139. 

50140.50142 
Proposed  Rules: 
39... 50174 

28  CFR 

1 50143 

28  CFR 

92 50145 

30  CFR 
Proposed  Rules: 

920 ..50176 

934 501 77 

31  CFR 

103 50147 

357 .„ 50159 

33  CFR 

100  (2  documents) 50160 

Proposed  Rules: 

100 50179 

40CFR 

9 : 50280 

60  (2  documents) 50162, 

50163 

63 50280 

136 „ 50388 

439..._ .....50388 

Proposed  Rules: 

52 50180 

43  CFR 

Proposed  Rules: 

414 50183     .  ■  . 

45  CFR 

670 50164 

47  CFR 
Proposed  Rules: 

15  (2  documents) ..50184. 

50185 

50  CFR  * 

20 50170 

679 50170 

Proposed  Rules: 

17 _...50187 

227 50187 


vn 


/^ 


i/OL 
63 


ISS 

1 

81 
2 


SE 
21 


998 


JMI 


Rules  and  Regulations 


50127 


Federal  Register 

Vol.  63,  No.  182 

Monday,  September  21.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wliich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
neW  txMks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart20 
RIN3150-AF99 

Transfer  for  Disposal  and  Manifests; 
Minor  Technical  Conforming 
Amendment 

AGENCY:  Nuclear  Regiilatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  concerning  low-level  waste 
shipment  manifest  information.  The 
currently  effective  codified  regulations 
(CFR)  include  a  dual  implementation 
procedure  that  allows  use  of  one  of  two 
manifesting  procedures.  The  use  of  new 
manifesting  requirements,  which  were 
promulgated  on  March  27, 1995,  became 
mandatory  on  March  1, 1998.  Therefore, 
this  action  is  necessary  to  remove 
expired  provisions  from  the  regulations. 
An  additional  correction  is  being  made 
to  the  scope  section  of  this  part  to 
rectify  an  inadvertent  change. 

EFFECTIVE  DATE:  November  20, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Haisfield,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  £)C  20555-0001,  telephone 
(301)  415-6196,  e-mail  MFH©nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  these  amendments  to 
10  CFR  Part  20  are  to:  (1)  Issue  technical 
conforming  changes  to  §§  20.1009  and 
20.2006  and  appendix  F;  and  (2)  correct 
an  inadvertent  change  made  to 
§  20.1002.  The  amendments  are 
necessary  to  restore  the  most  current 
and  complete  version  of  the  section 
concerning  the  information  collection 
requirements  approved  by  the  Office  of 


Management  and'Budget  (OMB)  and  to 
remove  information  that  refers  to  a  time 
period  that  has  now  passed,  and 
therefore  is  no  longer  applicable.  The 
final  rule  entitled  "Low-Level  Waste 
Shipment  Manifest  Information  and 
Reporting"  (60  FR  15649;  March  27, 
1995)  established  a  compliance  period 
of  almost  3  years  before  the  use  of  the 
new  manifesting  requirements  became 
mandatory.  The  mandatory  effective 
date  was  March  1, 1998.  Until  the  rule 
became  mandatory,  the  NRC  permitted 
the  continued  use  of  manifest 
requirements  that  were  in  effect  before 
March  27, 1995.  Therefore,  Part  20 
contains  a  dual  implementation 
procedure  that  allows  the  use  of  either 
the  old  manifesting  requirements  or  the 
new  manifesting  requirements.  Because 
the  use  of  the  new  requirements  became 
mandatory  on  March  1, 1998,  reference 
to  the  previous  manifesting 
requirements  is  inappropriate  and  might 
cause  confusion  to  users.  This 
amendment  will  simplify  the 
appropriate  sections  of  the  CFR  by 
removing  the  now  obsolete  procedures. 

The  requirements  in  §  20.1009, 
"Information  collection  requirements: 
OMB  approval,"  published  as  part  of  the 
final  rule  on  March  27,  1995,  became 
effective  on  March  1,  1998.  However,  in 
between  its  promulgation  on  March  27, 
1995,  and  March  1, 1998.  other  changes 
have  been  made  to  Part  20  that  required 
corresponding  changes  to  this  section. 
Therefore,  when  the  March  27, 1995, 
rule  became  effective,  it  superseded 
approved  changes  to  §  20.1009  made 
since  March  27, 1995.  This  final  rule 
will  update  §  20.1009  to  restore  the 
changes  made  to  this  section  between 
March  27, 1995  and  March  1, 1998. 

Section  20.2006,  "Transfer  for 
disposal  and  manifests,"  is  being 
revised  to  eliminate  the  option  to  use 
either  appendix  F  or  appendix  G, 
eliminate  reference  to  appendix  F,  and 
to  require  the  use  of  appendix  G,  since 
appendix  F  is  now  obsolete. 

Appendix  F  to  Part  20,  "Requirements 
for  Low-Level  Waste  Transfer  for 
Disposal  at  Land  EMsposal  Facilities  and 
Manifests,"  is  being  entirely  removed 
and  appendix  F  will  be  noted  as 
"Reserved." 

An  additional  amendment  deals  with 
an  inadvertent  change  that  was  made  to 
the  scope  section  of  Part  20  during  the 
final  rulemaking,  "Criteria  for  the 
Release  of  Individuals  Administered 


Radioactive  Material"  (62  FR  4132  dated 
1/29/97).  The  inadvertent  change  to  this 
section  eliminated  the  proper  reference 
to  Part  36,  "Licenses  and  Radiation 
Safety  Requirements  for  Irradiators"  and 
to  §  76.60  dealing  with  certification  of 
gaseous  diffusion  plants. 

Because  these  amendments  deal  with 
agency  oi^anization,  practice,  and 
procedure,  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
5  U.S.C.  553(b)(A).  The  amendments 
will  be  effective  60  days  after 
publication  in  the  Federal  Register. 

Compatibility  of  Agreement  State 
Regulations 

Under  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs,"  approved 
by  the  Commission  on  June  30, 1997, 
§  20.2006  and  appendix  F  are  Usted  as 
compatibility  category  "B."  Under 
compatibility  category  B,  the  program 
elements  have  significant  direct 
transboimdary  implications  that  the 
State  should  adopt  with  essentially 
identical  language.  Section  20.1009  is 
not  applicable  to  the  Agreement  States. 
Section  20.1002  is  listend  as 
compatibility  category  "D."  Under 
compatibility  category  D,  this  section  is 
not  required  for  purposes  of 
compatibility;  however,  if  adopted  by 
the  State,  should  be  compatible  with 
NRC. 

Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  final  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paper 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.].  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  3150-0014. 

Public  Protection  Notification 

If  an  information  collection  dote  not 
di,«play  a  currently  valid  OMB  control     « 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to,  the  collection  of 
information. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  this 
rule  is  considered  a  minor  non- 
substantive amendment.  It  has  no 
economic  impact  on  NRC  licensees  or 
the  public. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  and  therefore,  a 
backht  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

Small  Business- Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subjects  in  10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material,  Source  material.  Waste 
treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  20. 

PART  2d— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53,  67,  65,  81, 103. 104. 
161, 182, 186,  68  Stat.  930,  933,  935,  936, 
937,  948,  953,  955  as  amended,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2093,  2095,  2111,  2133,  2134,  2201.  2232. 
2236,  2297f),  sees.  201,  as  amended,  202, 
206.  88  Stat.  1242,  as  amended,  1244, 1246 
(42  U.S.C.  5841,  5842,  5846). 

2.  Section  20.1002  is  revised  to  read 
as  follows: 

S  20.1002    Scope. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Commission  to 
receive,  possess,  use,  transfer,  or 
dispose  of  byproduct,  source,  or  special 


nuclear  material  or  to  operate  a 
production  or  utilization  facility  under 
parts  30  through  36,  39,  40,  50,  60,  61. 
70,  or  72  of  this  chapter,  and  in 
accordance  with  10  CFR  76.60  to 
persons  required  to  obtain  a  certificate 
of  compliance  or  an  approved 
compliance  plan  under  Part  76  of  this 
chapter.  The  limits  in  this  part  do  not 
apply  to  doses  due  to  background 
radiation,  to  exposure  of  patients  to 
radiation  for  the  purpose  of  medical 
diagnosis  or  therapy,  to  exposure  fi-om 
individuals  administered  radioactive 
material  and  released  in  accordance 
with  §  35.75,  or  to  exposure  from 
voluntary  participation  in  medical 
research  programs. 

3.  Section  20.1009  is  revised  to  read 
as  follows: 

§  20. 1 009    Information  collection 
requirements:  0MB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  peul  under  control 
number  3150-0014. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  20.1003,  20.1101, 
20.1202,  20.1203.  20.1204,  20.1206, 
20.1208,  20.1301,  20.1302,  20.1403, 
20.1404,  20.1406,  20.1501,  20.1601, 
20.1703,  20.1901,  20.1902.  20.1904. 
20.1905,  20.1906,  20.2002,  20.2004, 
20.2006,  20.2102,  20.2103,  20.2104, 
20.2105,  20.2106,  20.2107.  20.2108. 
20.2110.  20.2201.  20.2202,  20.2203, 
20.2204,  20.2205,  20.2206,  20.2301,  and 
appendix  G,  to  10  CFR  Part  20. 

U:),This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  These  information 
collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  are  as  follows: 

(1)  In  §  20.2104.  NRC  Form  4  is 
approved  imder  control  number  3150- 
0005. 

(2)  In  §§20.2106  and  20.2206,  NRC 
Form  5  is  approved  under  control 
number  3150-0006. 

(3)  hi  §  20.2006  and  appendix  G  to  10 
CFR  Part  20,  NRC  Form  540  and  540A 
is  approved  under  control  number 
3150-0164. 


(4)  In  §  20.2006  and  appendix  G  to  10 
CFR  Part  20.  NRC  Form  541  and  541A 
is  approved  under  control  number 
3150-0166. 

(5)  In  §  20.2006  and  appendix  G  to  10 
CFR  Part  20.  NRC  Form  542  and  542A 
is  approved  imder  control  number 
3150-0165. 

4.  Section  20.2006  is  revised  to  read 
as  follows: 

§  20.2006    Transfer  for  disposal  and 
nianifests.        _ 

(a)  The  requirements  of  this  section 
and  appendix  G  to  10  CFR  Part  20  are 
designed  to — 

(1)  Control  transfers  of  low-level 
radioactive  waste  by  any  waste 
generator,  waste  collector,  or  waste 
processor  licensee,  as  defined  in  this 
part,  who  ships  low-level  waste  either 
directly,  or  indirectly  through  a  waste 
collector  or  waste  processor,  to  a 
licensed  low-level  wa:>te  land  disposal 
facility  (as  defined  in  Part  61  of  this 
chapter); 

(2)  Establish  a  manifest  tracking 
system;  and 

(3)  Supplement  existing  requirements 
concerning  transfers  and  recordkeeping 
for  those  wastes. 

(b)  Any  licensee  shipping  radioactive 
waste  intended  for  ultimate  disposal  at 
a  licensed  land  disposal  facility  must 
document  the  information  required  on 
NRC's  Uniform  Low-Level  Radioactive 
Waste  Manifest  and  transfer  this 
recorded  manifest  information  to  the 
intended  consignee  in  accordance  with 
appendix  G  to  10  CFR  Part  20. 

(c)  Each  shipment  manifest  must 
include  a  certification  by  the  waste 
generator  as  specified  in  section  II  of 
appendix  G  to  10  CFR  Part  20. 

(d)  Each  person  involved  in  the 
transfer  for  disposal  and  disposal  of 
waste,  including  the  waste  generator, 
waste  collector,  waste  processor,  and 
disposal  facility  operator,  shall  comply 
with  the  requirements  specified  in 
section  III  of  appendix  G  to  10  CFR  Part 
20. 

Appendix  F  To  Part  20  [Reserved] 

5.  Appendix  F  to  part  20  is  removed 
and  reserved. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  September,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  }r., 
Acting  Executive  Director  for  Operations. 
(FR  Doc.  98-25176  Filed  9-18-98;  8:45  am) 

BILUNQ  COOE  7S«I>-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  98-NM-1S-AD;  Amendment 
39-10770:  AO  98-20-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A32t  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT, 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  replacing  certain  toilet 
rinse  valves  with  modified  rinse  valves. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  speciBed  by  this  AD  are 
intended  to  prevent  water 
contamination  of  the  avionics 
computers,  which  could  result  in  the 
display  of  erroneous  or  misleading 
information  to  the  flightcrew,  and 
consequent  reduced  controllability  of 
the  airplane. 
DATES:  Effective  October  26, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  October  26, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Eiocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319,  A320.  and  A321  series 
airplanes  was  published  in  the  Federal 
Register  on  March  20, 1998  (63  FR 
13570).  That  action  proposed  to  require 


replacing  certain  Monogram  toilet  rinse 
valves  with  modified  rinse  valves. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Two  commenters  express  their 
concerns  that  additional  sources  of  fluid 
contamination  of  avionics  computers 
exist.  One  commenter  specifies  that 
other  possible  fluid  sources  include 
water  supply  and  drain  lines,  coffee 
makers,  water  boilers,  water  filters,  hot- 
cups,  beverage  containers,  trash  cans,  • 
rain,  snow,  waste  tanks,  waste  tank 
rinse  systems,  hydraulic  lines,  fuel 
lines,  and  de-icing  fluid  systems.  The 
other  commenter  states  that,  since  the 
avionics  computers  probably  have 
cooling  air  holes  in  their  cases  and  are 
not  intrinsically  tolerant  of  mbistiu« 
ingress,  it  may  be  desirable  to  provide 
additional  protection  of  the  avionics 
computers  such  as  installing  drip 
shields.  The  commenter  further  suggests 
that  the  need  for  such  additional 
protection  could  be  verified  by  a  safety 
analysis  conducted  to  consider  the 
probability  of  failure  of  the  rinse  valve, 
the  probability  of  overflow  fluids 
entering  the  computers,  and  the 
probability  of  hazardous  malfunction  of 
the  computers  due  to  moisture  ingress. 

The  FAA  acknowledges  the 
commenters'  concern  that  other 
potential  sources  of  fluid  contamination 
may  exist.  However,  an  existing  imsafe 
conditiqp  (water  contamination  of  the 
avionics  computers  due  to  malfunction 
of  the  toilet  rinse  valve)  has  been 
identified  and  a  corrective  action 
required  in  this  rule.  The  FAA  finds  that 
to  delay  issuance  of  this  final  rule 
would  be  inappropriate,  since  issuance 
of  an  AD  is  the  means  by  which  the   - 
identified  unsafe  condition  will  be 
addressed.  Therefore,  no  change  to  this 
final  rule  is  necessary. 

However,  the  FAA  has  been  advised 
that  additional  safety  analyses  have 
been  conducted  to  address  other 
probabilities  of  contamination  of  the 
avionics  computers.  Additionally,  the 
FAA  is  reviewing  additional 
information  received  from  the  Direction 
Generale  de  1' Aviation  Civile  (DGAC), 
the  airworthiness  authority  for  France, 
concerning  contamination  of  the 
avionics  computers.  After  review  of  the 
findings  of  this  information,  the  FAA 
may  consider  further  rulemaking. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determinedihat  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  16  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $5,760,  or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  suflicient  federalism 
implications  to  warraftt  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  neW"  airworthiness 
directive: 

M-20-04    Airbus  Industrie:  Amendment 
39-10770.  Docket  98-NM-15-AD. 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes;  equipped  with 
Monogram  rinse  valves  having  part  nvunber 
(P/N)  15800-348,  Revision  C;  and  on  which 
Airbus  Modification  26145  (reference  Airbus 
Service  Bulletin  A320-38-1049)  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated'  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  water  contamination  of  the 
avionics  computers,  which  could  result  in 
the  display  of  erroneous  or  misleading 
information  to  the  fiightcrew,  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  all  Monogram  toilet 
rinse  valves  having  P/N  15800-348,  Revision 
C,  with  modified  rinse  valves,  in  accordance 
with  Airbus  Service  Bulletin  A320-38-1049, 
dated  January  22, 1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-38-1049, 
dated  January  22. 1997.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond~ 
Point  Maurice  Bellonte.  31707  Blagnac 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-269- 
103(B).  dated  September  24, 1997. 

(e)  This  amendment  becomes  effective  on 
October  26, 1998. 

Issued  in  Renton,  Washington,  on 
September  11. 1998. 
Dorenda  D.  Baker, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-24901  Filed  9-18-98;  8:45  am) 
BILUNG  COOE  4t10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-NM-28-AD;  Amendment 
39-10769;  AD  9S-20-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Foldier 
Model  F.28  Mark  1000. 2000, 3000.  and 
4000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DCfT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F.28 
Mark  1000.  2000,  3000,  and  4000  series 
airplanes,  that  requires  repetitive 
inspections  of  the  center  joint  of  the 
main  landing  gear  (MLG)  torque  link 
and  the  MLG  assembly  for  excessive 
free-play;  and  correction,  if  necessary. 
This  AD  also  requires  installation  of 
new  MLG  torque  link  dampers,  which 
constitutes  terminating  action  for  the 
repetitive  inspections;  and  revision  of 
the  FAA-approved  maintenance 
program  to  incorporate  inspections  and 
overhaul  of  the  new  torque  link 
dampers.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  failure  of  MLG 
torque  links,  which  could  result  in 
reduced  controllability  of  the  airplane 
on  the  ground  during  takeoff  or  landing. 


DATES:  Effective  October  26. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Ck:tober  26, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton.      * 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPlfMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F.28  Mark  1000,  2000.  3000,  and  4000 
series  airplanes  was  published  in  the 
Federal  Register  on  April  2. 1998  (63  FR 
16177).  That  action  proposed  to  require 
repetitive  inspections  of  the  center  joint 
of  the  main  landing  gear  (MLG)  torque 
link  and  the  MLG  assembly  for 
excessive  free-play;  and  correction,  if 
necessary.  That  action  also  proposed  to 
require  installation  of  new  MLG  torque 
link  dampers,  which  would  constitute 
terminating  action  for  the  repetitive 
inspections;  and  revision  of  the  FAA- 
approved  maintenance  program  to 
incorporate  inspections  and  overhaul  of 
the  new  torque  link  dampers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  That  Final  Rule  Not  Be  Issued 

The  single  commenter,  an  operator, 
states  that  the  requirements  of  the 
proposed  rule  are  unnecessary.  The 
commenter  states  that  the  incident  that 
initiated  the  Dutch  airworthiness 
directive  was  caused  by  certain 
operators'  failure  to  adequately  maintain 
their  landing  gear,  wheels,  braJces,  and 
tires.  The  commenter  further  notes  that 
accomplishment  of  the  proposed 
installation  of  a  shimmy  damper  could 
allow  airlines  to  lengthen  the  time 
between  replacement  and  repair  of  those 
worn  parts,  which  would  exacerbate  the 
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condition.  The  commenter  concludes 
that  the  requirements  of  the  proposed 
rule  would  unfairly  penalize  operators 
who  have  adequately  maintained  their 
airplanes  and  have  no  problems  with 
vibration. 

The  FAA  does  not  concur  that  the 
requirements  of  this  AD  are 
unnecessary.  As  explained  in  the 
preamble  of  the  proposed  rule,  the 
Dutch  airworthiness  authority 
[Rijksluchtvaartdienst  (RLD)]  advised 
the  FAA  that  it  received  numerous 
reports  of  MLG  torque  link  failure  on  in- 
service  airplanes.  The  cause  of  these 
failures  has  been  attributed  to  one  or 
more  deficiencies,  such  as  excessive 
play  in  hinges  and  bearings,  worn  or 
non-approved  tires,  or  nitrogen  or  tire 
pressure  that  is  too  high.  Such 
deficiencies  caused  reduced  natural 
stability  of  the  MLG  in  a  lateral  and  - 
torsional  mode  during  landing,  resulting 
in  vibration  and  consequent  failure  of 
the  MLG  toraue  links. 

Although  tne  deficiencies  are 
maintenance-related,  the  FAA  considers 
that  the  large  number  of  deficiencies 
reported  is  sufficient  evidence  that  an 
unsafe  condition  exists.  Therefore,  this 
AD  action  addresses  certain  identified 
deficiencies  that  may  result  in  an  unsafe 
condition  (reduced  controllability  of  the 
airplane  on  the  ground  during  takeoff  or 
landing),  and  requires  corrective  action, 
if  necessary. 

Request  for  ApprovaJ  of  Alternative 
Method  of  Compliance 

The  commenter  also  requests 
approval  of  an  alternative  method  of 
compliance  that  consists  of  an  enhanced 
maintenance  program  for  landing  gear 
components.  The  commenter  provided 
correspondence  indicating  that 
Transport  Canada  Aviation  (the 
airworthiness  authority  for  Canada)  has 
approved  the  commenter's  request  for 
an  alternative  method  of  compliance 
based  on  the  enhanced  maintenance 
program. 

The  FAA  does  not  concur  that  this 
final  rule  should  be  revised  to  reflect 
approval  of  an  alternative  method  of 
compliance.  The  information  submitted 
by  the  commenter  is  insufficient  for  the 
FAA  to  evaluate  the  commenter's 
suggestion.  However,  under  the 
provisions  of  paragraph  (d)  of  this  final 
rule,  the  FAA  may  consider  requests  for 
approval  of  an  alternative  method  of 
compliance  if  sufficient  data  are 
submitted  to  substantiate  that  such  a 
design  change  would  provide  an 
acceptable  level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  27  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  inspections,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspections  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $4,860,  or 
$180  per  airplane,  per  inspection  cycle. 

It  will  take  approximately  18  work 
hours  per  airplane  to  accomplish  the 
required  installation/modification,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$90,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
installation/modification  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $2,459,160,  or  $91,080  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES.  ' 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:  ^ 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

S  39.13    [Ammwled] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-^0-03    Fokker  Services  B. v.: 

Amendment  39-10769.  Docket  98-NM- 
28-AD. 

Applicability:  All  Model  F.28  Mark  1000, 
2000,  3000,  and  4000  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  l>een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  m'odification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  failure  of  main  landing  gear 
(MLG)  torque  links,  which  could  result  in 
reduced  controllability  of  the  airplane  on  the 
ground  during  takeoff  or  landing,  accomplish 
the  following: 

(a)  Within  1,000  flight  cycles  after  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  of  the  center  joint  of  the  MLG 
torque  link  for  excessive  free  play,  in 
accordance  with  Part  l.D.  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/32-151.  Revision  1, 
dated  March  12. 1997. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  1,000  flight  cycles. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  correct  the  discrepant 
condition  in  accordance  with  Part  l.D.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Repeat  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  1.000 
flight  cycles. 

Note  2:  Part  l.D.  of  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin  F28/ 
32-151,  Revision  1,  dated  March  12, 1997. 
references  Fokker  F.28  Airplane  Maintenance 
Manual  (AMM),  Chapter  32-10-04,  as  an 
additional  source  of  service  information  to  ' 
accomplish  the  actions  required  by  this  AD. 
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(b)  Within  3,000  flight  cycles  after  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  of  the  MLG  assembly  for  excessive 
free  play,  in  accordance  with  Parts  I.A.,  I.B., 
and  I.e.  of  the  Accomplishment  Instructions 
of  Fokker  Service  Bulletin  F28/32-151. 
Revision  1.  dated  March  12, 1997. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  correct  the  discrepant 
condition  in  accordance  with  Parts  I.A.,  I.E., 
and/or  l.C.  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  as 
applicable.  Repeat  the  visual  inspection 
thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles. 

Note  3:  Parts  I.A.,  I.E.,  and  l.Q  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/32-151,  Revision  1, 
dated  March  12. 1997,  reference  Fokker  F.28 
AMM,  Chapters  32-10-01,  32-10-00,  and 
32-10-04,  as  additional  sources  of  service 
information  to  accomplish  the  actions 
required  by  this  AD. 

(c)  Within  30  months  after  the  effective 
date  of  this  AD,  accomplish  paragraphs  (c)(1) 
and  (c)(2)  of  this  AD. 

(1)  Install  torque  link  dampers  and 
associated  sub-assemblies  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F28/32-151, 
Revision  1,  dated  March  12, 1997. 
Accomplishment  of  the  installation 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

(2)  Jlevise  the  FAA-approved  maintenance 
program  to  incorporate  a  visual  insp)ection  of 
the  oil  level  of  the  torque-link  damp>ers 
thereafter  at  intervals  not  to  exceed  250  flight 
hours,  and  incorporate  a  scheduled  overhaul 
of  each  damper  concurrent  with  the  overhaul 
of  the  MLG  on  which  it  is  installed,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/32-151,  Revision  1, 
dated  March  12, 1997. 

Note  4:  After  the  maintenance  program  is 
revised  to  include  the  required  inspection 
and  overhaul  actions  in  accordance  with 
paragraph  (c)(2)  of  this  AD,  operators  do  not 
need  to  make  a  maintenance  log  entry  to 
show  compliance  with  this  AD  each  time 
those  actions  are  accomplished  thereafter. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Op>erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  F28/32-151, 
Revision  1,  dated  March  12, 1997,  which 
includes  the  following  list  of  effective  pages: 


Page  No. 

Revision 

level  shown 

on  page 

Date  shown 
on  page 

1-6. 10  

7-9.11-13  ... 

1 

Original 

March  12. 

1997. 
August  9. 

1996. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Services  B.V., 
Technical  Support  Department.  P.O. 
Box  75047, 1117  ZN  Schiphol  Airport, 
the  Netherlands.  Copies  may  be 
inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.,  suite  700. 
Washington.  E)C. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1996- 
103(A),  dated  August  30, 1996. 

(g)  This  amendment  becomes  effective  on 
October  26, 1998. 

Issued  in  Renton,  Washington,  on 
September  11, 1998. 
Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24902  Filed  9-18-98;  8:45  am) 
SiLUNQ  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DoclMt  No.  98-NM-44-A0;  Amendment 
39-10772;  AD  9fr-20-06] 

RIN  212<>-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42  series  airplanes,  that  requires 
modification  of  the  electrical  power 
supply  for  the  standby  horizon 
indicator.  This -amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  the  standby 


horizon  indicator  in  the  event  of  failure 
of  emergency  direct  current  (DC)  power, 
which  could  result  in  reduced 
controllability  of  the  airplane  during 
instnmient  flight  rules  conditions. 

DATES:  Effective  October  26, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  26. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale.  316  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation   . 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR42  series  airplanes  was 
published  in  the  Federal  Register  on 
May  12, 1998  (63  FR  26106).  That  action 
proposed  to  require  modification  of  the 
electrical  power  supply  for  the  standby 
horizon  indicator. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter,  an  operator  of  the 
affected  airplanes,  requests  that  the 
proposed  rule  be  revised  as  follows: 

— For  airplanes  on  which  Aerospatiale 
Modification  03059  has  not  been 
accomplished,  allow  accomplishment 
of  the  actions  specified  in  the  original 
issue  of  Avions  de  Transport  Regional 

-    Service  Bulletin  ATR42-34-0090. 

-^For  all  other  airplanes,  Revision  1  of 
that  service  bulletin  should  be 
required  to  be  accomplished. 

The  commenter  notes  that  Revision  1 
of  the  service  bulletin  is  specified  in  the 
proposed  rule  as  the  appropriate  source 
of  service  information  for  all  affected 
airplanes.  The  commenter  states  that, 
bom  a  technical  standpoint,  there  is  no 
difference  between  the  original  issue 
and  Revision  1  of  the  service  bulletin  in 
regard  to  installations  accompUshed  on 


Federal  Register/ Vol.  63.  No.  182 /Monday,  September  21.  1998 /Rules  and  Regulations        50133 


its  fleet.  The  commenter  adds  that 
Revision  1  integrates  additional  wiring 
options  in  Figures  9,  19,  and  20  of  the 
service  biilletin  (in  regard  to  the 
commenter's  fleet)  for  airplanes  on 
which  Aerospatiale  Modification  03059 
has  been  accomplished;  that 
modification  does  not  apply  to  the 
commenter's  fleet. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  has 
confirmed  that  some  airplanes  on  which 
Aerospatiale  Modification  03059  has  not 
been  accomplished  that  have  been 
modified  in  accordance  with  the 
original  issue  of  the  service  bulletin  do 
not  require  additional  work  in 
accordance  with  Revision  1.  However, 
other  such  airplanes  do  require 
additional  work  because  of  certain 
changes  in  the  wiring  design  co^tained 
in  Revision  1. 

An  operator  of  airplanes  that  have 
been  modified  previously  in  accordance 
with  the  original  issue  of  the  service 
bulletin  should  review  the  work 
specified  in  Revision  1  to  determine 
what  additional  work  is  necessary  for  its 
affected  fleet.  If  no  additional  work  is 
necessary  to  conform  to  Revision  1  of 
the  service  bulletin,  those  airplanes 
would  be  ccmsidered  to  be  in 
compliance  with  the  AD,  as  provided  by 
the  phrase,  "unless  accomplished 
previously",  in  the  compliance 
provision  of  the  AO.  No  change  to  this 
final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  88  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  10 
to  55  work  hours  per  airplane  to 
accomplish  the  required  modification 
(depending  on  how  many  kits  are 
needed  for  each  airplane),  and  that  the 
average  labor  rate  is  $60  per  woik  hour. 
Based  on  these  figiu«s,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  between  $52,800  and  $290,400,  or 
between  $600  and  $3,300  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sid>iects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authmitjn  49  U.S.C  106(g),  40113, 44701. 

139.13    [AiiMnd«4) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-06    Aeroqiatiale:  Amendment  39- 
10772.  Docket  9»-NM-44-AD. 

Applicability:  Model  ATR42-200,  -300, 
and  -320  series  airplanes  on  which 
Aerospatiale  ModiHcation  4647  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  vrith  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously! 

To  prevent  loss  of  the  standby  horizon 
indicator  in  the  event  of  failure  of  emergency 
direct  current  (DC)  power,  which  could  result 
in  reduced  controllability  of  the  airplane 
during  instrument  flight  rules  conditions, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  electrical  power 
supply  for  the  standby  horizon  indicator  in 
accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR42-34-0090, 
Revision  1,  dated  April  22, 1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Avions  de  Transport  Regional  Service 
Bulletin  ATR42-34-0090,  Revision  1,  dated 
April  22, 1997,  which  contains  the  following 
list  of  effective  pages: 


Page  No. 

Revision 
on  pegs 

Date  shown 
on  page 

1-4, 15,  29- 
37,  49-62, 
55-62,69- 
72. 

5-14,  16-28, 
38-48,62, 
53,63-68, 
73,74. 

1 

Original 

Apn22, 
1997. 

Decefnber  6, 
1997. 

'  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  c4)tained  bom  Aerospatiale,  316 
Route  de  Bayonne,  31060  Toulouse. 
Cedex  03,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700. 
Washington.  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-230- 
066(B),  dated  October  23, 1996. 

(e)  This  amendment  becomes  effective  on 
October  26. 1998. 
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Issued  in  Renton,  Washington,  on 
September  11. 1998. 
Doranda  D.  Baker. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-24903  Filed  9-18-98:  8:45  am) 

aiLLMO  CODE  4*1»-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DociMt  No.  98-NM-63-AD;  Amendmant 
30-10768;  AO  98-20-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires 
repetitive  inspections  to  detect  chafing 
of  the  hydraulic  pipe  on  the  emergency 
uplock  release  system  of  the  main 
landing  gear  (MLG);  testing  of  the 
hydrauUc  pipe  for  leaks,  if  necessary; 
and  repair  of  the  hydrauhc  pipe,  if 
necessary.  This  amendment  also 
requires  modification  of  the  attachment 
bolt  and  attachment  hole  on  the 
structural  panel,  which  terminates  the 
repetitive  inspection  requirements  of 
this  AD.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  chafing  between  the 
hydraulic  pipe  on  the  emergency  uplock 
release  system  of  the  MLG  and  an 
attachment  bolt  on  a  structural  panel, 
which  could  result  in  rupture  of  the 
hydraulic  pipe,  loss  of  hydraulic 
pressure,  and  consequent  inability  to 
activate  the  emergency  MLG  extension. 
DATES:  Effective  October  26, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  26, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Diocket. 
1601  Lind  Avenue.  SW.,  Renton. 


Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
AviaUon  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
April  21. 1998  (63  FR  19675).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  chafing  of  the 
hydraulic  pipe  on  the  emergency  uplock 
release  system  of  the  main  landing  gear 
(MLG);  testing  of  the  hydrauUc  pipe  for 
leaks,  if  necessary;  and  repair  of  the 
hydraulic  pipe,  if  necessary.  That  action 
also  proposed  to  require  modification  of 
the  attachment  bolt  and  attachment  hole 
on  the  structural  panel,  which  would 
terminate  the  repetitive  inspection 
requirements  of  this  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter.  the  manufacturer, 
indicates  that  it  has  issued  Saab  Service 
Bulletin  2000-29-007.  Revision  02. 
dated  May  8,  1998.  (The  proposed  AD 
references  Revision  01  of  the  service 
bulletin  as  the  appropriate  source  of 
service  information  for  accomplishment 
of  the  actions  required  by  the  AD.)  The 
commenter  notes  that  Revision  02  of  the 
service  bulletin  contains  no  changes  to 
compliance  or  technical  items;  it  only 
specifies  a  change  to  the  aircraft 
effectivity.  The  commenter  indicates 
that  this  effectivity  changes  does  not 
affect  any  U.S.-registered  airplane. 

Based  on  this  comment,  the  FAA  has 
revised  this  final  rule  to  include 
Revision  02  of  the  service  bulletin  as  an 
additional  source  of  service  information 
for  accomplishment  of  the  requirements 
of  the  AD.  Additionally,  the 
applicability  of  this  final  rule  has  been 
revised  to  add  airplane  serial  number 
-060  (which  is  not  on  the  U.S.  Register), 
and  to  exclude  certain  airplane  serial 
numbers,  as  specified  in  the  effectivity 
of  Revision  02  of  the  service  bulletin. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  3  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  on  U.S.  operators  is 
estimated  to  be  $540.  or  $180  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operaton  is  estimated  to  be 
$1,080.  or  $360  per  airplane. 

The  cost  impact  figtires  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  tmder 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  C31t  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pinsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuduMity:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-20-02    Saab  Aircraft  AB:  Amendment 
39-10768.  Docket  98-NM-63-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numbers  -002  through  -050 
inclusive,  and  -052,  -053,  and  -060; 
excluding  serial  nimiber  -051;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Accomplishment  of  the  actions 
required  by  this  AD  prior  to  the  effective  date 
of  this  AD  in  accordance  with  Saab  Service 
Bulletin  2000-29-007,  dated  April  29, 1997, 
is  considered  acceptable  for  compliance  with 
the  applicable  actions  specified  in  this  AD. 

To  prevent  chafing  between  the  hydraulic 
pipe  on  the  emergency  uplock  release  system 
of  the  main  landing  gear  (MLG)  and  an 
attachment  bolt  on  a  structural  panel,  which 
could  result  in  rupture  of  the  hydraulic  pipe, 
loss  of  hydraulic  pressure,  and  consequent 
inability  to  activate  the  emergency  MLG 
extension,  accomplish  the  following: 

(a)  Within  300  Hight  hours  after  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  to  detect  chafing  of  the  hydraulic 
pipe  on  the  emergency  uplock  release  system 
of  the  MLG,  in  accordance  with  Saab  Service 
Bulletin  2000-29-007,  Revision  01,  dated 
August  18, 1997,  or  Revision  02,  dated  May 
8.1998. 


(1)  If  no  chafing  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  300  flight  hours. 

(2)  If  any  chafing  is  detected,  prior  to 
further  flight,  perform  a  test  of  the  hydraulic 
pipe  to  detect  leaks  in  accordance  with  the 
service  bulletin. 

(i)  If  no  leaking  is  detected,  repeat  the 
actions  required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  300  flight 
hours. 

(ii)  If  any  leaking  is  detected,  prior  to 
further  flight,  repair  the  hydraulic  pipe  and 
accomplish  paragraph  (b)  of  this  AD,  in 
accordance  with  the  service  bulletin. 

(b)  Within  900  flight  hours  after  the 
effective  date  of  this  AD,  modify  the 
attachment  bolt  and  attachment  hole  on  the 
structural  panel,  in  accordance  with  Saab 
Service  Bulletin  2000-29-007,  Revision  01, 
dated  August  18, 1997,  or  Revision  02,  dated 
May  8, 1998.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance    ■ 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  2000-29-007, 
Revision  01,  dated  August  18, 1997,  or  Saab 
Service  Bulletin  2000-29-007,  Revision  02, 
dated  May  8, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be    ■ 
obtained  from  Saab  Aircraft  AB,  SAAB 
Aircraft  Product  Support .  S-581 .88, 
Linkoping,  Sweden.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directives  (SAD)  1- 
112R1,  dated  August  21. 1997,  and  1-112R2. 
dated  May  8, 1998. 

(f)  This  amendment  becomes  eff^ive  on 
October  26, 1998. 


Issued  in  Renton,  Washington,  on 
September  11. 1998. 
Dorenda  D.  Balcer, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-24904  Filed  9-18-98;  8:45  am) 

BIUJNQ  CODE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

Podtet  No.  97-I4M-310-AD;  Amandmant 
39-10771;  AD  98-20-05] 

RIN  2120-^AAM 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Fmal  rule.     ',  / 

1* 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
appUcable  to  certain  Airbus  Model 
A3 10  and  A300-600  series  airplanes, 
that  currently  requires,  among  other 
things,  repetitive  inspections  to  ensure 
correct  synchronization  of  the  hydraulic 
control  valves  of  the  trimmable 
horizontal  stabilizer  (THS)  actuator; 
replacement  of  the  horizontal  stabiUzer 
actuator  motors  with  new  or  serviceable 
motors  and  resynchronization  of  the 
valves,  or  adjustment  of  the 
synchronization,  if  necessary;  and  a 
functional  test  of  the  THS.  This 
amendment  adds  a  requirement  to 
replace  the  hydrauUc  motor  of  the  THS 
with  an  improved  motor,  which 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  amendment 
also  expands  the  applicability  to 
include  additional  airplanes.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  desynchronization  of  the 
hydrauUc  control  valves,  which  could 
result  in  runaway  of  the  horizontal 
StabiUzer  to  its  full  up  or  down  position, 
subsequent  reduced  maneuvering 
capability,  and  potential  pitch  upset. 
DATES:  Effective  October  26, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  October  26, 
1998. 

The  incorporation  by  reference  of 
Airbus  AU  Operators  Telex  (AOT)  27- 
21,  Revision  1,  dated  January  5, 1996,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
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Register  as  of  February  5. 1996  (61  FR 
2697.  January  29. 1996). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATtON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-01-52, 
amendment  39-9491  (61  FR  2697, 
January  29, 1996),  which  is  applicable 
to  certain  Airbus  Model  A310  and 
A300-600  series  airplanes,  was 
published  in  the  Federal  Register  on 
April  30,  1998  (63  FR  23690).  The 
action  proposed  to  continue  to  require, 
among  other  things,  repetitive 
inspections  to  ensure  correct 
synchronization  of  the  hydraulic  control 
valves  of  the  trimmable  horizontal 
stabilizer  (THS)  actuator;  replacement  of 
the  horizontal  stabilizer  actuator  motors 
with  new  or  serviceable  motors  and 
resynchronization  of  the  valves,  or 
adjustment  of  the  synchronization,  if 
necessary:  and  a  functional  test  of  the 
THS.  The  action  also  pn»posed  to  add  a 
requirement  to  reptlcethe  hydraulic 
motor  of  the  THS  with  an  improved . 
motor,  which  would  constitute 
terminating  action  for  the  repetitive 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  proposed 
compliance  time  for  the  replacement  of 
the  hydraulic  motor  of  the  trimmable 
horizontal  stabilizer  actuator  be 
extended  from  1  year  to  18  months.  The 
commenter  bases  its  request  on  the 
limitations  of  the  overhaul  vendor,  the 
equivalent  level  of  safety  provided  by 
the  frequent  inspections,  and  the  lack  of 
findings  during  those  inspections. 

The  commenter  has  established  an 
aggressive  motor  replacement  program, 
but  has  been  limited  by  the  ability  of  the 


overhaul  vendor  to  modify  and  return 
the  units.  Due  to  the  limited  number  of 
spares  available  and  a  turnaround  time 
of  20  days,  the  commenter  is  only  able 
to  accomplish  the  replacement  on  one 
or  two  airplanes  per  month.  At  that  rate 
of  accomplishment,  this  commenter 
believes  18  months  to  be  the  minimum 
amount  of  time  in  which  it  can 
accomplish  the  replacement  on  its 
entire  fleet. 

The  commenter  also  states  that,  for 
the  past  two  years,  it  has  been 
performing  the  inspection  required  by 
AD  96-01-52  at  intervals  o^OO  hours 
time-in-service  on  unmodjKd  units, 
and  has  yet  to  find  any  delPnchronized 
motors.  Further,  the  commenter  notes 
that,  since  the  issuance  of  AD  96-01-52, 
the  Direction  Generale  de  I'Aviation 
Civile,  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
revised  the  inspection  interval  to  1,200 
flight  hours;  however,  AD  96-01-52  was 
not  revised  to  reflect  this  relaxation  of 
the  inspection  interval. 

The  FAA  concurs  with  the 
commenter's  request.  The  FAA  has 
confirmed  that  the  DGAC  is  in  the 
process  of  revising  its  related 
airworthiness  directive  to  extend  the 
compliance  time  for  accomplishment  of 
the  replacement.  In  light  of  this,  and  in 
consideration  of  the  fact  that  a  more 
stringent  inspection  interval  of  500 
hours  time-in-service  is  retained  in  this 
AD,  the  FAA  finds  that  the  compliance 
time  for  motor  replacement  can  be 
extended  to  18  months  without 
compromising  the  safety  of  the  affected 
fleet.  The  final  rule  has  been  revised 
accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  88  airplanes 
of  U.S.  registiy  that  will  be  affected  by 
this  AD. 

The  actions  that  are  currently 
required  by  AD  96-01-52,  and  retained 
in  this  AD,  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  requirements  of  the  existing  AD 
on  U.S.  operators  is  estimated  to  be 
$5,280,  or  $60  per  airplane. 


The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  4 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided 
by  the  manufacturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  new  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $21,120,  or  $240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  ExecutiAre  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
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§39.13    [Amended] 

'  2.  Section  39.13  is  amended  by 
removing  amendment  39-9491  (61  FR 
2697.  January  29. 1996),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10771.  to  read  as 
follows: 

9&-20-05    Airbus:  Amendment  39-10771. 
Docket  97-NM-310-AD.  Supersedes  AD 
96-01-52,  Amendment  39-9491. 
Applicability:  Model  A310  and  A30O-600 

series  airplanes  on  which  Airbus 

Modification  11607  has  not  been  installed, 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  desynchronization  of  the 
hydraulic  control  valves,  which  could  result 
in  runaway  of  the  horizontal  stabilizer  to  its 
full  up  or  down  position,  subsequent  reduced 
maneuvering  capability,  and  potential  pitch 
upset,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  96-01- 
52 

(a)  Within  12  days  after  February  5, 1996 
(the  effective  date  of  AD  96-01-52, 
amendment  39-9491),  perform  an  inspection 
to  ensure  correct  synchronization  of  the 
hydraulic  control  valves  of  the  trimmable 
horizontal  stabilizer  (THS)  actuator,  in 
accordance  with  paragraph  4.2.2.1  of  Airbus 
All  Operators  Telex  (AOT)  27-21.  Revision  1, 
dated  January  5, 1996. 

(1)  If  the  actuator  is  synchronized 
correctly,  prior  to  further  flight,  perform  a 
functional  test  of  the  THS  in  accordance  with 
paragraph  4.2.2.1  of  the  AOT.  Thereafter, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  500 
hours  time-in-service. 

(2)  If  the  actuator  is  desynchronized 
slightly,  as  specified  in  the  AOT,  prior  to 
further  flight,  adjust  the  synchronization,  and 
perform  a  functional  test  of  the  THS,  in 
accordance  with  paragraph  4.2.2.2  of  the 
AOT.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  500  hours  time-in- 
service. 

(3)  If  the  actuator  is  desynchronized 
significantly,  as  specified  in  the  AOT,  prior 
to  further  flight,  accomplish  either  paragraph 
(a)(3)(i)  or  (a)(3)(ii)  of  this  AD.  Prior  to  further 
flight  following  the  accomplishment  of  either 
of  those  paragraphs,  adjust  the 
synchronization,  and  perform  a  functional 


test  of  the  THS,  in  accordance  with 
paragraph  4.2.2.3  of  the  AOT.  Thereafter, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  500 
hours  time-in-service. 

(i)  Remove  and  replace  the  hydraulic 
motors  of  the  horizontal  stabilizer  actuator 
(HSA)  with  new  or  serviceable  motors  in 
accordance  with  procedures  specified  in  the 
Airplane  Maintenance  Manual.  Or 

(ii)  Remove  the  hydraulic  motors  of  the 
HSA  and  perform  the  various  follow-on 
actions  specified  in  paragraph  4.2.2.4  of  the 
AOT,  in  accordance  with  that  paragraph. 
(The  follow-on  actions  include  checking  the 
motors  and  the  cam  seats,  assembling  the 
motors,  and  metal  stamping  the  modification 
plate  of  the  motors.)  If  any  discrepancy  is 
found  during  the  check,  prior  to  further 
flight,  repair  in  accordance  with  paragraph 
4.2.2.4  of  the  AOT. 

(b)  For  airplanes  on  which  any 
maintenance  action  relating  to  a  hydraulic 
motor  or  a  hydraulic  valve  block  of  the  HSA 
has  occurred  since  the  airplane  was  new: 
Within  12  days  after  February  5, 1996. 
accomplish  either  paragraph  (b)(1)  or  (b)(2)  of 
this  AD. 

(1)  Replace  both  hydraulic  motors  of  the 
HSA  with  new  or  serviceable  motors  in 
accordance  with  the  procedures  specified  in 
the  Airplane  Maintenance  Manual.  Adjust 
the  synchronization,  and  perform  a 
functional  test  of  the  THS  in  accordance  with 
paragraph  4.2.2.3  of  Airbus  AOT  27-21, 
Revision  1,  dated  January  5, 1996.  Thereafter, 
perform  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  at  intervals  not 

to  exceed  500  hours  time-in-service.  Or 

(2)  Remove  the  hydraulic  motors  of  the 
HSA  and  perform  the  various  follow-on 
actions  specified  in  paragraph  4.2.2.4  of  the 
AOT,  in  accordance  with  that  paragraph  of 
the  AOT.  Adjust  the  synchronization,  and 
perform  a  functional  test  of  the  THS  in 
accordance  with  paragraph  4.2.2.3  of  the 
AOT.  (The  follow-on  actions  include 
checking  the  motors  and  the  cam  seats, 
assembling  the  motors,  and  metal  stamping 
the  modification  plate  of  the  motors.)  If  any 
discrepancy  is  found  during  the  check,  prior 
to  further  flight,  repair  in  accordance  with 
paragraph  4.2.2.4  of  the  AOT.  Thereafter, 
perform  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  at  intervals  not 
to  exceed  500  hours  time-in-service. 

New  Requirements  of  This  AD 

(c)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  hydraulic  motors 
of  the  THS  actuator  with  improved  motors, 
in  accordance  with  Airbus  Service  Bulletin 

"  A310-27-2081  (for  Modelj\310  series 
airplanes)  or  A300-27-6035  (for  Model 
A300-600  series  airplanes),  both  dated 
November  26, 1996,  as  applicable.  ^ 
Accomplishment  of  this  action  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  THS 
actuator  having  part  number  47142-201/- 
203. 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

(e)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
96-01-52,  amendment  39-9491,  are 
approved  as  alternative  methods  of 
compliance  with  paragraphs  (a)  and  (b)  of 
this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  as  provided  by  paragraphs 
(a)(3)(i)  and  (b)(1)  of  this  AD,  the  actions 
shall  be  done  in  accordance  with  Airbus  All 
Operators  Telex  (AOT)  27-21,  Revision  1, 
dated  January  5, 1996;  Airbus  Service 
Bulletin  A310-27-2081,  dated  November  26, 
1996;  or  Airbus  Service  Bulletin  A300-27- 
6035,  dated  November  26, 1996;  as 
applicable. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A310-27-2081, 
dated  November  26, 1996,  and  Airbus 
Service  Bulletin  A300-27-6035,  dated 
November  26, 1996,  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  All  Operators  Telex  (AOT)  27-21. 
Revision  1,  dated  January  5, 1996,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  February  5, 1996  (61 
FR  2697.  January  29, 1996). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-081- 
217(B),  dated  March  12, 1997. 

(h)  This  amendment  becomes  effective  on 
October  26, 1998.  "^ 

Issued  in  Renton,  Washington,  on 
September  11. 1998. 
Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service,. 
(FR  Doc.  98-24906  Filed  9-18-98;  8:45  ami 

aiLLMG  CODE  4910-1»-U 


50138        Federal  Register / Vol.  63.  No.  182 /Monday,  September  21,  1998 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Fedeial  Aviation  Administration 

14CFRPart39 

(Docket  No.  9e-Niyi-152-AD;  AnMndment 
39-10774;  AD  98-20-07] 

RIN  2120-AA64 

Airworttiin«s8  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

aqency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Qetstream)  Model  4101  airplanes,  diat 
currently  requires  an  inspection  to 
determine  the  data  on  the  label  of 
certain  hose  assemblies,  and 
replacement  of  all  hose  assemblies  from 
any  discrepant  batch  with  certain  new 
hose  assemblies.  This  amendment 
requires  a  one-time  inspection  for 
different  data  on  the  label  of  certain 
hose  assemblies,  and  replacement  of  all 
hose  assemblies  firom  any  discrepant 
batch  with  certain  new  hose  assemblies. 
This  action  also  adds  airplanes  to  the 
applicability  of  the  existing  AD.  This 
amendment  is  prompted  by  a  report  of 
the  failure  of  a  hose  assembly  in  the  fire 
extinguisher  system  of  the  engine 
nacelle  due  to  cracks,  caused  diuing 
manufacture  of  the  hose  assembUes,  in 
the  swaged  ferrule  that  attaches  the  hose 
to  the  end  fitting.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  hose  assemblies,  which  could 
prevent  the  proper  distribution  of  fire 
extinguishing  agent  within  the  engine 
nacelle  in  the  event  of  a  fire. 

DATES:  Effective  October  26, 1998. 

The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41- 
A26-007,  Revision  1,  dated  May  21, 
1997,  as  Usted  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  26, 1998. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  201 71.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 


Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-15-05, 
amendment  39-10078  (62  FR  38015, 
July  16, 1997),  which  is  applicable  to 
certain  British  Aerospace  (Jetstream) 
Model  4101  airplanes,  was  published  in 
the  Fed«-al  Register  on  July  14, 1998 
(63  FR  37793).  That  action  proposed  to 
add  a  one-time  inspection  for  different 
data  on  the  label  of  certain  hose 
assemblies,  and  replacement  of  all  hose 
assemblies  from  any  discrepant  batch 
with  certain  new  hose  assemblies.  That 
action  also  proposed  to  add  airplanes  to 
the  applicabiUty  of  the  existing  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sii^le  comment  received. 

The  commenter  supports  the 
proposed  nile. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that 
approximately  57  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  new  inspection  that  is  required  in 
this  AD  will  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hoiu". 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $3,420, 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federafism 


implications  to  warrant  the  preparation, 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safel^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10078  (62  FR 
38015,  July  16, 1997).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10774,  to  read  as 
follows: 

98-2O-07    Britidi  AenwpMx  Regional 
Aircraft  [Formerly  JetatrBim  Aircraft 
Limited;  British  Aerospace  (ConunBrdal 
Aircraft)  Limited]:  Amendment  39- 
10774.  Docket  98-NM-152-AD. 
Supersedes  AD  97-15-05,  Amendment 
39-10078. 

Applicability:  Model  Jetstream  4101 
airplanes,  constructors  numbers  41004 
tluough  41100  inclusive;  certificated  in  aiiy 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  hose  assemblies, 
which  could  prevent  the  proper  distribution 
of  fire  extinguishing  agent  within  the  engine 
nacelle  in  the  event  of  a  fire,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  detailed 
visual  inspection  to  determine  the  data  on 
the  label  of  the  two  hose  assemblies  having 
part  number  14191001-56,  in  accordance 
with  Jetstream  Alert  Service  Bulletin  141- 
A26-O07,  Revision  1,  dated  May  21, 1997. 

(1)  If  the  data  on  any  hose  assembly  are  not 
identical  to  the  data  shown  on  either  Label 

1  or  Label  2  of  Figure  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  no  further  action  Is  required 
by  this  AD. 

(2)  If  the  data  on  any  hose  assembly  are 
identical  to  the  data  shown  on  either  Label 
1  or  Label  2  of  Figure  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  prior  to  the  acctmiulation  of 
60  flight  hours  following  accomplishment  of 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  replace  the  hose  assembly  with  a 
new  hose  assembly  that  has  different  data  on 
the  identification  label,  in  accordance  with 
the  alert  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Jetstream  Alert 
Service  Bulletin  J41-A26-007,  Revision  1, 
dated  May  21, 1997.  This  incorporation  by 
reference  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  AI(R)  American  Support.  Inc., 
13850  Mclearen  Road,  Hemdon.  Virginia 
20171.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  26. 1998. 


Issued  in  Renton,  Washington,  on 
September  11. 1998. 
Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-24907  Filed  9-18-98;  8:45  am] 

BILUNG  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  29334;  Amendment  No.  71-30] 

Airspace  Designations;  Incorporation 
By  Reference 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  action  amends  FAA 
regulations  relating  to  airspace 
designations  to  reflect  the  approval  by 
the  Director  of  the  Federal  Register  of 
the  incorporation  by  reference  of  FAA 
Order  7400.9F,  Airspace  Designations 
and  Reporting  Points.  This  action  also 
explains  the  procedures  the  FAA  will 
use  to  amend  the  listings  of  Class  A, 
Class  B,  Class  C.  Class  D.  and  Class  E 
airspace  areas  and  reporting  points 
incorporated  by  reference. 
DATES:  These  regulations  are  effective 
September  16, 1998.  through  September 
15, 1999.  The  incorporation  by  reference 
of  FAA  Order  7400.9F  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
September  16. 1998,  through  September 
15.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Danhauer.  Brenda  Brown  or  Janet 
divings.  Airspace  and  Rules  Division 
(ATA-400),  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

FAA  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16. 1997,  listed  Class  A, 
Class  B,  Class  C,  Class  D,  and  Class  E 
airspace  areas  and  reporting  points.  Due 
to  the  length  of  these  descriptions,  the 
FAA  requested  approval  from  the  Office 
of  the  Federal  Register  to  incorporate 
the  material  by  reference  in  the  Federal 
Aviation  Regulations  section  71.1  (14 
CFR  71.1).  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  FAA  Order  7400.9E  in 
section  71.1.  effective  September  16, 
1997,  through  September  15, 1998. 


During  the  incorporation  by  reference 
period,  the  FAA  processed  all  proposed 
changes  of  the  airspace  listings  in  FAA 
Order  7400.9E  in  full  text  as  proposed 
rule  documents  in  the  Federal  Register. 
Likewise,  all  amendments  of  these 
listings  were  published  in  full  text  as 
final  rules  in  the  Federal  Register.  This 
rule  reflects  the  periodic  integration  of 
these  final  rule  amendments  into  a 
revised  edition  of  Airspace  Designations 
and  Reporting  Points,  Order  7400.9F. 
The  Director  of  the  Federal  Register  has 
approved  the  incorporation  by  reference 
of  FAA  Order  7400.9F  in  §  71.1,  as  of 
September  16, 1998,  through  September 
15. 1999.  This  rule  also  explains  the 
procedures  the  FAA  will  use  to  amend 
the  airspace  designations  incorpwrated 
by  reference  in  part  71.  Sections  71.5. 
71.31.  71.33.  71.41,  71.51,  71.61,  71.71, 
71.79,  and  71.901  are  also  updated  to 
reflect  the  incorporation  by  reference  of 
FAA  Order  7400.9F. 

The  Rule  ' 

This  action  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  reflect  the  approval  by  the 
Director  of  the  Federal  Register  of  the 
incorporation  by  reference  of  FAA 
Order  7400.9F,  effective  September  16, 
1998.  through  September  15. 1999. 
During  the  incorporation  by  reference 
period,  the  FAA  will  continue  to 
process  all  proposed  changes  of  the 
airspace  listings  in  FAA  Order  7400.flF 
in  full  text  as  proposed  rule  documents 
in  the  Federal  Register.  Likewise,  all 
"amendments  of  these  listings  will  be 
published  in  full  text  as  final  rules  in 
the  Federal  Register.  The  FAA  will 
periodically  integrate  all  final  rule 
amendments  into  a  revised  edition  of 
the  Order,  and  submit  the  revised 
edition  to  the  Director  of  the  Federal 
Register  for  approval  for  incorporation 
by  reference  in  §  71.1. 

The  FAA  has  determined  that  this 
action:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
This  action  neither  places  any  new 
restrictions  or  requirements  on  the 
public,  nor  changes  the  dimensions  or 
operating  requirements  of  the  airspace 
listings  incorporated  by  reference  in 
part  71.  Consequently,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Because  this  action  will 
continue  to  update  the  changes  to  the 
airspace  designations,  which  are 
depicted  on  aeronautical  charts,  and  to 
avoid  any  unnecessary  pilot  confusion. 
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I  find  that  good  cause  exists,  under  5 
U.S.C.  553(d),  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103,  40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

2.  Section  71.1  is  added  to  read  as 
follows: 

§71.1    Applicability. 

The  complete  listing  for  all  Class  A, 
Class  B,  Class  C,  Class  D,  and  Class  E 
airspace  areas  and  for  all  reporting 
points  can  be^found  in  FAA  Order 
7400. 9F,  Airspace  Designations  and 
Reporting  Points,  dated  September  10, 
1998.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  The 
approval  to  incorporate  by  reference 
FAA  Order  7400.9F  is  effective 
September  16,  1998,  through  September 
15,  1999.  During  the  incorporation  by 
reference  period,  proposed  changes  to 
the  hstings  of  Class  A,  Class  B,  Class  C, 
Class  D,  and  Class  E  airspace  areas  and 
to  reporting  points  will  be  published  in 
full  text  as  proposed  rule  documents  in 
the  Federal  Register.  Amendments  to 
the  listings  of  Class  A,  Class  B,  Class  C, 
Class  D,  and  Class  E  airspace  areas  and 
to  reporting  points  will  be  published  in 
full  text  as  Hnal  rules  in  the  Federal 
Register.  Periodically,  the  final  rule 
amendments  will  be  integrated  into  a 
revised  edition  of  the  Order  and 
submitted  to  the  Director  of  the  Federal 
Register  for  approval  for  incorporation 
by  reference  in  this  section.  Copies  of 
JAA  Order  7400.9F  may  be  obtained 
from  the  Airspace  and  Rules  Division, 
ATA-40G.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
(202)  267-8783.  Copies  of  FAA  Order 
7400. 9F  may  be  inspected  in  Docket  No. 
29334  at  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  AGC-200,  Room  915G,  800 


Independence  Avenue,  SW., 
Washington,  D.C.,  weekdays  between 
8:30  a.m.  and  5:00  p.m.,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  Suite  700, 
Washington,  DC.  This  section  is 
effective  September  16, 1998,  through 
September  15,  1999. 

§71.5    [Amended] 

3.  Section  71.5  is  amended  by 
removing  the  words  "FAA  Order 
7400.9E"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9F." 

§71.31    [Amended] 

4.  Section  71.31  is  amended  by 
removing  the  words  "FAA  Order 
7400. 9E"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9F." 

§71.33    [Amended] 

5.  Paragraph  (c)  of  §  71.33  is  amended 
by  removing  the  words  "FAA  Order 
7400.9E"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9F." 

§71.41    [Amended] 

6.  Section  71.41  is  amended  by 
removing  the  words  "FAA  Order 
7400.9E"  and  "FAA  Order  7400.9B" 
and  adding,  in  their  place,  the  words 
"FAA  Order  7400.9F." 

§71.51    [Amended] 

7.  Section  71.51  is  amended  by 
removing  the  words  "FAA  Order 
7400.9E"  and  "FAA  Order  7400.9B" 
and  adding,  in  their  place,  the  words 
"FAA  Order  7400.9F." 

§71.61    [Amended] 

8.  Section  71.61  is  amended  by 
removing  the  words  "FAA  Order 
7400.9E"  and  "FAA  Order  7400.9B" 
and  adding,  in  their  place,  the  words 
"FAA  Order  7400.9F." 

§71.71    [Amended] 

9.  Paragraphs  (b),  (c),  (d),  (e),  and  (f) 
of  §  71.71  are  amended  by  removing  the 
words  "FAA  Order  7400.9E"  and 
adding,  in  their  place,  the  words  "FAA 
Order  7400.9F." 

§71.79    [Amended] 

10.  Section  71.79  is  amended  by 
removing  the  words  "FAA  Order 
7400.9E"  and  adding,  in  their  place,  the 
words  "FAA  Order  7400.9F." 

§71.901    [Amended] 

11.  Paragraph  (a)  of  §  71.901  is 
amended  by  removing  the  words  "FAA 
Order  7400.9E"  and  adding,  in  their 
place,  the  words  "FAA  Order  7400.9F." 


Issued  in  Washington,  DC,  September  10, 
1998. 

Reginald  C.  Matthews. 

Acting  Program  Director  for  Air  Traffic 

Airspace  Management. 

IFR  Doc.  98-25071  Filed  9-18-98;  8:45  am) 

BILLINQ  CODE  4910-13-P 


DEPARTMENT  Of  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Aira(}ace  Docket  No.  98-AWP-21] 

Revision  of  Class  D  Airspace;  San 
Diego-Glllespie  Field,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  fot 
comments. 

SUMMARY:  This  action  will  revise  the 
Class  D  airspace  at  San  Diego-Gillespie 
Field,  CA  by  lowering  the  ceiling  of  the 
Class  D  airspace  area  from  2,900  feet 
Mean  Sea  Level  (MSL)  to  2,400  feet 
MSL.  The  proposed  modification  of  the 
San  Diego,  CA,  Class  B  airspace  area 
would  create  a  narrow  300  foot  corridor 
northeast  of  Gillespie  Field.  This 
corridor  would  reduce  the  available 
airspace  for  aircraft  that  are  approaching 
or  overflying  Gillespie  Field  from  the 
northeast.  Lowering  the  Gillespie  Field 
Class  D  airspace  ceiling  will  create  an 
800  foot  corridor  along  this  same  route, 
thereby  increasing  navigable  airspace 
for  aircraft  operating  under  Visual  Flight 
Rules  (VFR). 

EFFECTIVE  DATE:  0901  UTC  December  31, 
1998.  Comment  date:  Comments  for 
inclusion  in  the  Rules  Docket  must  be 
received  on  or  before  October  21, 1998. 
ADDRESSES:  Send  comments  on  the 
direct  final  rule  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  98-AWP-21,  Air  Traffic 
Division.  P.O.  Box  92007.  Worldway 
Postal  Center.  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western-Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  Air  Traffic  Division, 
Airspace  Specialist,  AWP-520.10. 
Western-Pacific  Region,  Federal 
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Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6613. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  D  airspace  at  San  Diego-Gillespie 
Field,  CA  by  lowering  the  ceiling  of  the 
Class  D  from  2,900  feet  Mean  Sea  Level 
(MSL)  to  2,400  feet  MSL.  On  May  19, 
1998,  the  FAA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
modify  the  San  Diego,  CA,  Class  B 
airspace  area.  A  comment  on  the  NPRM 
was  received  indicating  that  the 
proposed  modification  to  the  San  Diego 
Class  B  airspace  would  create  a  300  foot 
corridor  northeast  of  Gillespie  Field. 
This  corridor  will  result  from  lowering 
the  floor  of  the  San  Diego  Class  B 
airspace  area  "I"  from  3,800  feet  MSL  to 
3,200  feet  MSL.  The  above  mentioned 
corridor  would  exist  over  the  upper 
limit  of  the  Gillespie  Field  Class  D 
airspace  area  when  aircraft  are 
approaching  or  overflying  Gillespie 
Field  from  the  northeast.  After  careful 
analysis  of  the  Gillespie  Field  Class  D 
airspace  area  and  the  adjacent  San  Diego 
Class  B  airspace  area,  the  FAA  agrees 
with  the  comment  and  proposes 
lowering  the  Gillespie  Field  Class  D 
airspace  ceiling  to  create  an  800  foot 
corridor,  thereby  increasing  navigable 
airspace  for  aircraft  o]>erating  under 
Visual  Flight  Rules  (VFR).  Class  D 
airspace  areas  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse^or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  This 
action  revises  controlled  airspace 
associated  with  San  Diego-Gillespie 
Field,  CA.  The  intended  effect  of  this 
action  is  to  remove  controlled  airspace 
where  no  longer  required  and  to 
increase  navigable  airspace  for  aircraft 
operating  VFR  Unless  a  written  adverse 
or  negative  comment  or  a  written  notice 
of  intent  to  submit  an  adverse  or 
negative  comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 


rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  MTTitten  data,  views,  (»  arguments, 
as  they  may  desire.  Communications 
should  identify  the  Rule  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  p)ersons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-AWP-21."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  this  regulation  only 
involves  an  estabUshed  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Therefore,  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air) 

AdoptifHi  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS. 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 

•         •         •         *         • 

AWPCAD    San  Diego-Gillflspie  Field.  CA 
[Keviaed] 

San  Diego-Gillespie  Field,  CA 

(Lat.  32»49'34"N,  long.  116''58'21"W) 
That  airspace  extending  upward  from  the 
sur&ce  to  and  including  2,400  feet  MSL 
within  a  4.3  mile  radius  of  San  Diego- 
Gillespie  Field,  excluding  that  airspace 
within  the  San  Diego,  CA,  Class  B  airsp>ace 
area  and  the  Miramar  NAS,  CA,  Class  E 
airspace  area.  This  Class  D  airspace  area  is 
effiective  during  the  dates  and  times 
established  in  advance  by  a  Notice  to 


50142        Federal  Register /Vol.  63.  No.  182 /Monday.  September  21,  1998 /Rules  and  Regulations 


Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•         •         •         •         * 

Issued  in  Los  Angeles,  California,  on 
September  11, 1998. 
Leonard  A.  Mobley, 

Acting  Manager,  Air  Traffic  Division  Western- 
Pacific  Region. 

|FR  Doc.  9&-2S208  Filed  9-18-98:  8:45  am] 

BILUNO  COOe  4*1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AlrsfMC*  Doclwt  No.  97-ASW-231 

Modification  to  tha  QuH  of  Mexico  Low 
Offshore  Airspaca  Area 

AGENCY:  Federal  Aviation 
Administration  {FA A),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  Gulf 
of  Mexico  L«w  Offshore  Airspace  Area. 
Specifically,  this  action  modifies  the 
Gulf  of  Mexico  L.ow  Offshore  Airspace 
Area  by  extending  the  boundaries 
further  south  and  southwest  of  the 
ciurent  location  to  the  Houston  Air 
Route  Traffic  Control  Center  (ARTCC) 
Flight  Information  Region/Control  Area 
(FIR/CTA).  Tlie  FAA  is  taking  this 
action  to  provide  additional  airspace  in 
which  domestic  air  traffic  control 
procediu«s  may  be  used  to  separate  and 
manage  aircraft  operations.  This  change 
will  enhance  the  efficient  utilization  of 
that  airspace. 

EFFECTIVE  DATE:  0901  UTC,  October  8. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  .267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  2. 1993,  the  FAA  pubhshed 
a  final  rule  (58  FR 12128)  which,  in 
part,  redesignated  certain  control  areas 
over  international  waters  as  offshore 
airspace  areas.  The  redesignations  were 
necessary  to  comply  with  the  Airspace 
Reclassification  final  rule  issued  on 
December  17. 1991  (56  FR  65638). 

One  of  the  areas  affected  by  the  March 
2, 1993,  final  rule  was  the  Gulf  of 
Mexico  Control  Area.  This  area  was 
divided  vertically  into  two  areas,  one  of 
which  was  redesignated  as  the  Gulf  of 
Mexico  Low  Offshore  Airspace  Area. 


In  June  1996  the  FAA  completed  an 
evaluation  of  the  airspace  over  the  Gulf 
of  Mexico.  The  evaluation  was  a 
combined  effort  with  representatives 
from  the  FAA,  Servidos  a  la  Navegadon 
en  El  Espado  Aereo  Mexicano,  and 
other  airspace  users.  The  objective  of 
the  evaluation  was,  in  part,  to  identify 
areas  where  air  traffic  services,  air  traffic 
operations,  and  utilization  of  airspace 
could  be  improved.  One  conclusion  of 
this  evaluation  was  the  determination 
that  system  capacity  would  be  enhanced 
by  modifying  air  traffic  control  (ATC) 
procedures  used  to  control  aircraft 
operations  in  the  airspace  over  the  Gulf 
of  Mexico. 

Currently,  International  Qvil  Aviation 
Organization  (ICAO)  oceanic  ATC 
procediu^s  are  used  to  separate  and 
manage  aircraft  operations  that  extend 
beyond  the  lateral  boimdary  of  the 
existing  Gulf  of  Mexico  Low  Offshore     - 
Airspace  Area.  Modifying  the  Gulf  of 
Mexico  Low  Offshore  Airspace  Area  by 
extending  the  boundaries  further  south 
and  southwest  of  the  current  location  to 
the  Houston  ARTCC  FIR/CTA.  allows 
the  application  of  domestic  ATC 
separation  procediues  over  a  larger  area. 
This  action  to  modify  the  offshore 
airspace  area  will  enhance  system 
capacity  and  allow  for  more  efficient 
utilization  of  that  airspace. 

On  August  5, 1998,  the  FAA  proposed 
to  amend  14  CFR  part  71  to  modify  the 
Gulf  of  Mexico  Low  Offshore  airspace 
area  (63  FR  41752).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  were  received. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Gulf  of  Mexico 
Low  Offshore  Airspace  Area  by 
extending  the  present  airspace 
boundaries  further  south  and  southwest 
of  the  ciurent  location  to  the  Houston 
ARTCC  FIR/CTA.  This  modification 
will  allow  the  application  of  domestic 
ATC  separation  procedures,  in  Ueu  of 
ICAO  separation  procedures,  which  will 
enhance  system  capacity  and  allow  for 
more  effident  utilization  of  that 
airspace. 

Tnis  modification  to  the  Gulf  of 
Mexico  Low  Offshore  Airspace  Area 
will  be  effective  on  October  8, 1998.  In 
order  to  avoid  pilot  confusion  and  to 
make  pilots  immediately  aware  of  the 
modification  to  the  Gulf  of  Mexico  Low 
Offshore  Airspace  Area,  the  FAA  finds 
that  good  cause  exists,  pursuant  to  5 


U.S.C  (d).  for  making  this  amendment 
effective  in  less  than  30  days. 

Offiihore  airspace  area  designations 
are  published  in  paragraph  6007  of  FAA 
Order  7400.9F.  dated  September  10. 
1998,  and  effective  September  16, 1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  offshore  airspace  area 
designation  listed  in  this  document  will 
bepublished  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  regulation:  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in  - 
accordance  with  the  ICAO  International 
Standards  and  Recommended  Practices. 

The  application  of  International 
Standards  and  Recommended  Practices 
by  the  FAA,  Office  of  Air  Traffic 
Airspace  Management,  in  areas  outside 
U.S.  domestic  airspace  is  governed  by 
the  Convention  on  International  Qvil 
Aviation.  Specifically,  the  FAA  is 
governed  by  Article  12  and  Annex  11. 
which  pertain  to  the  establishment  of 
necessary  air  navigational  fadlities  and 
services  to  promote  the  safe,  orderly, 
and  expeditious  flow  of  dvil  air  traffic. 
The  purpose  of  the  document  is  to 
ensure  that  civil  aircraft  operations  on 
international  air  routes  are  performed 
under  tmifonn  conditions. 

The  International  Standards  and  ' 
Recommended  Practices  in  Annex  11 
apply  to  airspace  under  the  jiuisdiction 
of  a  contracting  state,  deriveid  from 
ICAO.  Annex  11  provisions  apply  when 
air  traffic  services  are  provided  and  a 
contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  this 
responsibility  may  apply  the 
International  Standards  and 
Recommended  Practices  that  are 
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consistent  with  standards  and  practices 
utilized  in  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention,  state  owned  aircraft  are 
exempt  from  the  Standards  and 
Recommended  Practices  of  Annex  11. 
The  United  States  is  a  contracting  state 
to  the  Convention.  Article  3(d)  of  the 
Convention  provides  that  participating 
state  aircraft  will  be  operated  in 
international  airspace  vhxh  due  regard 
for  the  safety  of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Sublects  in  14  CFR  Put  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Ad<^tion  of  the  Amaidment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71—  DESIGNATION  OF  CLASS 
A.  CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES:  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paraffvph  6007    Offshore  Airspace  Areas 

•         *         •         •         • 

Gulf  of  Mexico  Low  [ReviMd] 

That  airspace  extending  upward  from 
1,200  feet  MSL  bounded  on  tlie  west,  north, 
and  east  by  a  line  12  miles  o^hore  and 
parallel  to  the  Texas,  Louisiana,  Mississippi, 
Alabama,  and  Florida  shorelines:  bounded  on 
the  south  from  east  to  west  by  the  southern 
boundary  of  the  Jacksonville  Air  Route 
Traffic  Control  Center,  Miami  Oceanic  CTA/ 
FIR;  Merida  UTA/UIR,  Houston  CTA/FIR; 
Monterrey  UTA/UIR,  Houston  CTA/FIR;  to     . 
the  point  of  beginning. 


Issued  in  Washington,  DC,  on  September 
15, 1998. 

Rflgiiiald  C.  Matthews, 
Acting  Program  Director  for  Air  Traffic 
Airspace  Managemertt. 
IFR  Doc.  98-25209  Filed  9-18-98;  8:45  am] 
BILLING  CODE  491»-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26CFRPart1 

[TD8782] 

RIN1545-AVM 

Source  Rules  for  Foreign  Sales 
Corporation  Transfer  Pricing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Final  regulations. 

summary:  This  dociunent  contains  final 
regulations  that  provide  guidance  to 
taxpayers  who  have  made  an  election  to 
be  treated  as  a  foreign  sales  corporation 
(FSC).  The  regulations  clarify  that  the 
special  source  rule  imder  section 
927(e)(1)  applies  only  to  income  of 
related  suppUers  from  sales  of  export 
property  giving  rise  to  foreign  trading 
gross  receipts  of  a  FSC. 
DATES:  Effective  date.  These  regulations 
are  effective  March  3, 1998. 

Applicability  date.  These  regulations 
apply  to  taxable  years  beginning  after 
December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabetii  Beck  (202)  622-3880  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  docimient  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  927  which  was 
added  by  the  Deficit  Reduction  Act  of 
1984,  applicable  for  taxable  years  of 
foreign  sales  corporations  b^inning 
after  December  31, 1984.  Temporary 
regulations  (TD  8126)  were  pubUshed  in 
the  Federal  Register  (52  FR  6468)  on 
March  3, 1987.  These  temporary 
regulations  were  amended  by  temporary 
regulations  published  in  the  Federal 
Register  (63  FR  10305)  as  a  Treasury 
decision  (TD  8764)  on  March  3, 1998. 
On  the  same  date,  a  notice  of  proposed 
rulemaking  cross-referencing  TD  8764 
was  published  in  the  Federal  Register 
(63  FR  10351).  The  proposed  rule 
proposed  changes  to  the  grouping  and 
source  rules  for  foreign  sales 
.corporation  transfer  pricing.  Comments 
responding  to  this  notice  were  received. 
On  June  24, 1998,  a  public  hearing  was 


held  limited  to  the  proposed  changes  to 
the  grouping  rules,  since  no  hearing  was 
request^  with  respect  to  the  source 
rule.  After  consideration  of  all 
comments  received,  the  proposed 
regulations  regarding  the  soiuce  rule  are 
adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Provisions 

A.  Current  Temporary  Regulations 

Section  927(e)(1)  provides  that  "\mder 
regulations,  the  income  of  a  person 
described  in  section  482  ftom  a 
transaction  giving  rise  to  foreign  trading 
gross  receipts  of  a  FSC  which  is  treated 
as  from  sources  outside  the  United 
States  shall  not  exceed  the  amount 
which  would  be  treated  as  foreign 
source  income  earned  by  such  person  if 
the  pricing  rule  under  section  994 
which  corresponds  to  the  rule  used 
under  section  925  with  respect  to  such 
transaction  applied  to  such 
transaction."  Transactions  giving  rise  to 
foreign  trading  gross  receipts  include 
qualifying  sales,  leases,  licenses  and 
services.  Because  TD  8126  could  be 
interpreted  to  apply  the  special  foreign 
source  limit  only  to  sales  of  export 
property,  §  1.927(e)-lT  was  amended  by 
TD  8764  to  clarify  that  the  regulation 
appUes  to  any  transaction  giving  rise  to 
foreign  trading  gross  receipts  of  a  FSC. 
including  but  not  limited  to  sales, 
leases,  licenses  and  services.  TD  8764 
also  made  conforming  changes,  added 
special  rules  and  gave  examples 
regarding  the  special  source  rule. 

B.  Discussion  of  Comments 

No  comments  were  received  on  the 
special  rules  added  in  proposed 
§  1.927(e)-l(a)(3)(ii).  These  rules  clarify 
how  the  corresponding  DISC  transfer 
pricing  rules  are  to  be  applied  for 
purposes  of  the  foreign  source  limit  and 
are  generally  taxpayer  fovorable.  No 
comments  were  received  on  Examples 
(1)  and  (3)  set  forth  in  proposed 
§  1.927(e)-l(b).  These  examples 
illustrate  how  the  limit  is  applied  under 
different  transfer  pricing  metiiods  for 
sales  transactions. 

Comments  received  did  suggest  that 
the  rule  distinguish  between  the  foreign 
source  income  limitation  applicable  to 
sales  and  the  limitation  appUcable  to 
other  transactions  giving  rise  to  foreign 
trading  gross  receipts.  In  light  of  these 
comments.  Treasury  and  the  IRS  believe 
that  additional  consideration  should  be 
given  to  the  appropriate  scope  of  the 
special  source  rule  of  section  927(e)(1) 
and  that  the  expanded  special  source 
rule  should  be  withdrawn.  Accordingly, 
the  final  regulation  applies  the  special 
source  rule  only  to  sales  of  export 
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property.  Example  (2)  of  the  proposed 
regulation,  which  addressed  a  licensing 
transaction,  has  been  removed. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  E.O. 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Elizabeth  Beck  of  the 
Office  of  the  Associate  Chief  Counsel 
(International).  Other  persormel  from 
the  IRS  and  Treasury  Department  also 
participated  in  the  development  of  these 
regulations. 

List  of  Sub)ects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  reqiiirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1-4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.927(e)-lT  and  adding  an 
entry  in  numerical  order  to  read  as 

follows: 

Authority:  26  U.S.C.  7805  •  *  *  Section 
1.927(e)-l  also  issued  under  26  U.S.C 
927(e)(1).  *  *  * 

f1.927(eHT    [RwnovMl] 
Par.  2.  Section  1.927(e)-lT  is 

removed. 
Par.  3.  Section  1.927(e)-l  is  added  to 

read  as  follows: 

f  1 .927(e)-1    Special  tourckig  rule. 

(a)  Source  rules  for  related  persons — 
(1)  In  general.  The  income  of  a  person 
described  in  section  482  from  a  sale  of 
export  property  giving  rise  to  foreign 
trading  gross  receipts  of  a  FSC  that  is 
treated  as  from  sources  outside  the 
United  States  shall  not  exceed  the 
amount  that  would  be  treated  as  foreign 


source  income  earned  by  such  person  if 
the  pricing  rule  imder  section  994  that 
corresponds  to  the  rule  used  under 
section  925  with  respect  to  such 
transaction  applied  to  such  transaction. 
This  special  sourcing  rule  also  applies 
if  the  FSC  is  acting  as  a  commission 
agent  for  the  related  supplier  with 
respect  to  the  transaction  described  in 
the  first  sentence  of  this  paragraph  (a)(1) 
that  gives  rise  to  foreign  trading  gross 
receipts  and  the  transfer  pricing  rules  of 
section  925  are  used  to  determine  the 
commission  payable  to  the  FSC.  No 
limitation  results  imder  this  section 
with  respect  to  a  transaction  to  which 
the  section  482  pricing  rule  under 
section  925(a)(3)  applies. 

(2)  Grouping  of  transactions.  If,  for 
purposes  of  determining  the  FSC's 
profits  imder  the  administrative  pricing 
rules  of  sections  925(a)  (1)  and  (2), 
grouping  of  transactions  under 

§  1.925(a)-lT(c)(8)  was  elected,  the 
same  grouping  shall  be  used  for  making 
the  determinations  under  the  special 
sourcing  rule  in  this  section. 

(3)  Corresponding  DISC  pricing 
rules — (i)  In  general.  For  purposes  of 
this  section — 

(A)  The  DISC  gross  receipts  pricing 
rule  of  section  994(a)(1)  corresponds  to 
the  gross  receipts  pricing  rule  of  section 
925(a)(1); 

(B)  The  DISC  combined  taxable 
income  pricing  rule  of  section  994(a)(2) 
corresponds  to  the  combined  taxable 
income  pricing  rule  of  section ^25(a)(2); 
and 

(C)  The  DISC  section  482  pricing  rule 
of  section  994(a)(3)  corresponds  to  the 
section  482  pricing  rule  of  section 
925(a)(3). 

(ii)  Special  rules.  For  purposes  of  this 
section — 

(A)  The  DISC  pricing  rules  of  section 
994(a)(1)  and  (2)  shall  be  determined 
without  regard  to  export  promotion 
expenses; 

(B)  Qualified  export  receipts  under 
section  994(a)(1)  and 

(2)  shall  be  deemed  to  be  an  amount 
equal  to  the  foreign  trading  gross 
receipts  arising  from  the  transaction; 
and 

(C)  Combined  taxable  income  for 
purposes  of  section  994(a)(2)  shall  be 
deemed  to  be  an  amoimt  equal  to  the 
combined  taxable  income  for  purposes 
of  section  925(a)(2)  arising  from  the 
transaction. 

(b)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  1.  (i)  R  and  F  are  calendar  year 
taxpayers.  R.  a  domestic  manufacturing 
company,  owns  all  the  stock  of  F,  which  is 
a  FSC  acting  as  a  commission  agent  for  R.  For 
the  taxable  year,  R  and  F  used  the  combined 


taxable  income  pricing  rule  of  section 
925(a)(2).  For  the  taxable  year,  the  combined 
taxable  income  of  R  and  F  is  $100  from  the 
sale  of  export  property,  as  defined  in  section 
927(a),  manufactured  by  R  using  production 
assets  located  in  the  United  States.  Title  to 
the  export  property  passed  outside  of  the 
United  States. 

(ii)  Under  section  925(a)(2),  23  percent  of 
the  $100  combined  taxable  income  of  R  and 
F  ($23)  is  allocated  to  F  and  the  remaining 
$77  is  allocated  to  R.  Absent  the  special 
sourcing  rule,  under  section  863(b)  the  S77 
income  allocated  to  R  would  be  sourced 
$38.50  U.S.  source  and  $38.50  foreign  source. 
Under  the  special  sourcing  rule,  the  amount 
of  foreign  source  income  earned  by  a  related 
supplier  of  a  FSC  shall  not  exceed  the 
amount  that  would  result  if  the 
corresponding  DISC  pricing  rule  applied.  The 
DISC  combined  taxable  income  pricing  rule 
of  section  994(a)(2)  corresponds  to  the 
combined  taxable  income  pricing  rule  of 
section  925(a)(2).  Under  section  994(a)(2). 
$50  of  the  combined  taxable  income  ($100  x 
.50)  would  be  allocated  to  the  DISC  and  the 
remaining  $50  would  be  allocated  to  the 
related  supplier.  Under  section  863(b),  the 
$50  income  allocated  to  the  DISC'S  related 
supplier  would  be  sourced  $25  U.S.  source 
and  $25  foreign  source.  Accordingly,  under 
the  special  sourcing  rule,  the  foreign  source 
income  of  R  shall  not  exceed  $25. 

Example  2.  (i)  Assume  the  same  focts  as  in 
Example  1  except  that  R  and  F  used  the  gross 
receipts  pricing  rule  of  section  925(a)(1).  In 
addition,  for  the  taxable  year  foreign  trading 
gross  receipts  derived  from  the  sale  of  the 
export  property  are  $2,000. 

(ii)  Under  section  92S(a)(l),  1.83  percent  of 
the  $2,000  foreign  trading  gross  receipts 
($36.60)  is  allocated  to  F  and  the  $63.40 
remaining  combined  taxable  income 
($100  -  $36.60)  is  allocated  to  R.  Absent  the 
special  sourcing  rule,  under  section  863(b) 
the  $63.40  income  allocated  to  R  would  be 
sourced  $31.70  U.S.  source  and  $31.70 
foreign  source.  Under  the  special  sourcing 
rule,  the  amount  of  foreign  source  income 
earned  by  a  related  supplier  of  a  FSC  shall 
not  exceed  the  amount  that  would  result  if 
the  corresponding  DISC  pricing  rule  ap^ied. 
The  DISC  gross  receipts  pricing  rule  of 
section  994(a)(1)  corresponds  to  the  gross 
receipts  pricing  rule  of  section  925(a)(1). 
Under  section  994(a)(1),  $80  ($2,000  x  .04) 
would  be  allocated  to  the  DISC  and  the  $20 
remaining  combined  taxable  income  would 
be  allocated  to  the  related  supplier.  Under 
section  863(b),  the  $20  income  allocated  to 
the  DISC'S  related  supplier  would  be  sourced 
$10  U.S.  soiuce  and  $10  foreign  source. 
Accordingly,  under  the  special  sourcing  rule, 
the  foreign  source  income  of  R  shall  not 
exceed  $10. 

(c)  Effective  date.  The  rules  of  this  section 
are  applicable  to  taxable  years  beginning  after 
December  31, 1997. 
Michael  P.  Dolan, 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  August  18, 1998. 
Donald  C  Lubkk, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  98-25045  Filed  9-17-98;  8:45  am] 
BILLING  CODE  4aO-01-U 
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DEPARTMENT  OF  JUSTICE 

28CFRPart92 

RIN 1106-AAS8  ~- 

FY  1998  Police  Recruitment  Program 

agency:  Office  of  Community  Oriented 

Policing  Services,  U.S.  Department  of 

Justice. 

ACTION:  Interim  rule  with  requests  for 

comments. 

summary:  This  rule  establishes  a 
framework  for  the  Police  Recruitment 
Project,  authorized  by  the  Police 
Recruitment  Act,  Subtitle  H  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  For  Fiscal 
Year  1998,  Congress  has  appropriated 
$1  milUon  for  the  funding  of  pilot 
projects  under  the  Police  Recruitment 
Program.  This  regulation  is  being 
published  imder  the  statutory  grant  of 
authority  of  the  Police  Recruitment  Act 
to  issue  guidelines  governing  the 
content  and  results  of  programs 
receiving  grants  imder  the  Police 
Recruitment  Program. 
DATES:  This  interim  rule  is  effective  on 
September  21, 1998.  All  comments  must 
be  received  by  close  of  business  (5:30 
p.m.  EST)  on  October  21, 1998. 
ADDRESSES:  All  comments  should  be 
addressed  to  Rob  Chapman,  Program 
Coordinator,  Office  of  Community 
Oriented  Policing  Services,  U.S. 
Department  of  Justice,  1100  Vermont 
Avenue,  N.W.,  Washington,  D.C.  20530. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Department  of  Justice  Response  Center 
at  1-800-421-6770  or  (202)  307-1480, 
or  Rob  Chapman,  Community  Oriented 
Policing  Services,  at  (202)  633-1295. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  provide 
guidance  to  the  non-profit  community 
groups  interested  in  applying  to 
participate  in  the  Police  Recruitment 
Program.  The  rule  addresses  program 
purposes  and  goals,  and  project  and 
eligibility  requirements.  The  rule  is  not 
intended  to  be  a  comprehensive 
compilation  of  the  administrative 
requirements  of  the  Police  Recruitment 
Program.  Other  program  requirements 
and  procedures  will  be  formulated  by 
the  participating  community 
organizations  and  poUce  departments  in 
li^t  of  their  circumstances  and  needs. 
The  rule  amends  28  CFR  Part  92  by 
designating  existing  section  92.1 
through  92.6  as  Subpart  A  to  read  as 
follows:  "PoUce  Corps  Eligibility  and 
Selection  Criteria."  The  rule  further 
amends  28  CFR  Part  92  by  adding 
Subpart  B  to  read  as  follows:  "PoUce 
Recruitment  Program  Guidelines." 


Overview 

The  Office  of  Community  Oriented 
Policing  Services  administers  the  PoUce 
Recruitment  Program,  U.S.  Department 
of  Justice.  This  program  is  designed  to 
develop  pilot  projects  to  meet  the 
ongoing  need  for  additional 
improvement  in  recruiting,  selecting 
ana  retaining  poUce  officer  appUcants. 
The  Police  Recruitment  program  will 
make  grants  to  a  limited  number  of 
quaUfied  community  organizations  to 
assist  in  meeting  the  cost  of  quaUfied 
programs  designed  to  recruit  and  retain 
applicants  to  police  departments. 

To  do  this,  appUcants  under  this 
program  are  expected  to  utilize 
innovative  and  effective  methods  in 
meeting  the  program  guidelines. 
Successful  applicants  wrill  be  funded  for 
a  total  of  up  to  $500,000  for  a  one-year 
grant  period  only,  though  two 
additional  years  of  no-cost  extensions 
will  be  permitted. 

The  successful  applicants  funded 
under  the  Police  Recruitment  program 
will  ultimately  design  programs  to 
enhance  opportunities  and  increase 
inroads  for  individuals  within  their 
local  police  agencies.  These  advances 
will  be  accompUshed  through  a  variety 
of  methods,  including,  but  not  limited 
to,  targeted  recruitment  efforts;  tutorial 
programs  to  enable  individuals  to  meet 
poUce  force  academic  requirements  and 
pass  entrance  examinations;  counseling 
for  those  applicants  who  may  encounter 
problems  throughout  the  appUcation 
process;  and  programs  to  aid  in  the 
retention  of  these  appUcants  throughout 
the  application  and  hiring  process. 

Request  for  Comment:  The  COPS 
Office  seeks  comments  on  any  aspect  of 
this  rule. 

Administrative  Requirements 

Administrative  Procedure  Act  5  U.S.C. 
553 

The  rule  is  implemented  as  an  Interim 
Rule  based  on  the  good  cause 
exceptions  of  the  Administrative 
Procedure  Act  found  at  5  U.S.C.  553, 
with  provision  of  post-promulgation 
pubUc  comments.  The  COPS  Office  will 
address  any  comments  received  in  a 
final  rule.  Immediate  implementation  is 
necessary  to  expedite  the  availabiUty  of 
flmds  to  quaUfied  community 
organizations  to  provide  recruiting  and 
retention  services  through  quaUfied 
programs  to  police  department 
candidates.  The  immediate 
implementaUon  of  the  rules  serves  the 
public  benefit  of  ensuring  that  funds 
flow  as  quickly  as  possible  to  support 
the  costs  of  programs  involving  tutorial, 
counseling,  and  retention  services  for 
such  individuals.  The  length  of  the 


comment  period  has  been  limited  to 
thirty  days  in  order  to  provide  quaUfied 
non-profit  commimity  groups  timely 
access  to  the  available  program  funds.  It 
would  be  contrary  to  the  public  interest 
to  delay  implementation  of  the  program. 

Regulatory  Flexibility  Act 

The  Director  of  the  Office  of 
Community  Oriented  Policing  Services, 
in  accordance  vdth  the  Regulatory 
Flexibility  Act,  codified  at  5  U.S.C. 
605(b),  has  reviewed  this  regulation 
and,  by  approving  it,  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  Interim 
Rule  builds  upon  the  statutory  outline 
of  a  program  providing  federal  grant 
assistance  to  programs  sponsored  by 
non-profit  organizations  providing 
recruiting  and  retention  services  to 
poUce  department  appUcants.  The 
award  of  such  grants  imposes  no 
significant  economic  impacts  on 
substantial  nimibers  of  small  businesses 
or  other  entities. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  section  1(b),  Principles  of 
Regulation.  The  Office  of  Community 
Oriented  PoUcing  Services  has 
determined  that  this  Interim  Rule  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

This  regulation  mhU  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federaUsm  impUcations 
to  warrant  the  preparation  of  a  Federal 
Assessment. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affiect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 
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Small  Businem  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

The  interim  rule  is  not  subject  to  the 
Paperwork  Reduction  Act  requirements 
because  the  information  collected  as 
part  of  the  grant  application  process  will 
be  collected  from  fewer  than  ten 
respondents.  _ 

List  of  Sub)ects  in  28  CFR  Part  92 

Law  enforcement  officers, 
Scholarships  and  fiellowships. 

Accordingly,  chapter  I  of  title  28  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  92  HEAOINQ  [REVISED] 

PART  92--OFFICE  OF  COMMUNITY 
ORIENTED  POUCINQ  SERVICES 
(COPS) 

1.  The  heading  for  part  92  is  revised 
as  set  forth  above. 

2.  The  authority  citation  for  part  92  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  13811-13812;  42 
U.S.C  14091-14102. 

3.  Existing  sections  92.1  through  92.6 
are  designated  as  Subpart  A  and  a  new 
subpart  heading  is  added  to  read  as 
follows: 

Supart  A— Police  Coips  Eligibility  and 
Selection  Criteria 

4.  Part  92  is  amended  by  adding  a 
.  new  Subpart  B  to  read  as  follows: 

SubfMft  B— Police  Recruitment  Program 
Guidelines 

92.7  Scope. 

92.8  Providing  recruitment  services. 

92.9  Publicizing  Police  Recruitment 
program. 

92.10  Providing  tutorials  and  other 
academic  assistance  programs. 

92. 1 1  Content  of  the  recruitment  and 
retention  programs. 

92.12  Program  funding  length. 

92.13  Program  eligibility. 


Subpart  B — Police  Recruitment 
Program  Guidelines 

§92.7   Scope. 

(a)  The  Police  Recruitment  program 
offers  funds  to  qualified  community 
organizations  to  assist  in  meeting  the 
costs  of  programs  which  are  designed  to 
recruit  and  train  police  applicants  from 
a  variety  of  neighbortioods  and 
localities. 

(b)  Individual  participants 
encountering  problems  throughout  the 
police  department  application  process 
shall  receive  counseliJag,  tutorials,  and 
other  academic  assistance  as  necessary 
to  assist  them  in  the  application  process 
of  a  police  department. 

(c)  Program  goals  should  include 
increasing  the  retention  in  the  hiring 
process  for  police  apphcants 
participating  in  the  program. 

(d)  Programs  funded  under  the  Police 
Recruitment  program  will  have  a  one- 
year  grant  period,  with  allowances  for 
two  additional  years  of  no-cost 
extensions. 

%  92.8    Providing  recruitment  aervlcea. 

The  non-profit  community 
organizations  that  wish  to  receive  a 
grant  under  this  program  should 
provide  for  an  overall  program  design 
with  the  objective  of  recruiting  and 
retaining  applicants  from  a  variety  of 
populations  to  a  poUce  department.  The 
recruitment  strategies  employed  may 
include: 

(a)  A  process  for  recruiting  applicants 
for  employment  by  a  police  department. 
These  processes  should  include  working 
in  cooperation  with  a  local  law 
enforcement  department  to  develop 
selection  criteria  for  the  participants. 
The  selection  criteria  may  include,  but 
are  not  limited  to: 

(1)  Demonstrated  interest  in  policing 
as  a  career; 

(2)  Scholastic  record  (except  that 
failure  to  meet  the  satisfactory  academic 
scores  shall  not  disqualify  the  applicant 
since  the  program  is  designed  to  provide 
tutorial  service  so  to  help  applicant  pass 
the  required  examinations); 

(3)  Background  screening; 

(4)  Work  experience; 

(5)  Letters  of  recommendation. 

(b)  The  recruitment  services  must 
ensure  that  applicants  possess  the 
necessary  mental  and  physical 
capabilities  and  emotional 
characteristics  to  be  an  effective  law 
enforcement  officer. 

§92.9    Publicizing  ttie  Police  Recruitment 
Program. 

Participating  organizations  should 
have  experience  in  or  an  ability  to 
develop  procedures  to  pubUdze  the 


availability  of  like  programs.  These 
programs  should  be  widely  publicized 
throughout  the  affected  geographic  area. 
The  methods  for  publicizing  the  Police 
Recruitment  programs  may  include,  but 
are  not  limited  to: 

(a)  Sending  press  releases  to 
community  bulletins,  college  and  local 
newspapers,  and  television  stations,  as 
well  as  public  service  announcements  to 
local  and  college  radio  stations; 

(b)  Sending  information  to  and/or 
making  presentations  at: 

(1)  Local  community  colleges; 

(2)  Colleges  and  tmiversities  serving 
populations  in  the  geographic  area  of 
the  program; 

(3J  Local  nonprofit  groups; 

(4)  Academic  coimseling  departments 
within  public  and  private  nonprofit 
colleges  and  universities; 

(5)  Academic  counseling  departments 
within  public  and  private  nonprofit 
high  schools; 

(6)  High  sdiool  and  college  student 
associations; 

(7)  Local  religious  groups;' 

(8)  Local  social  services  agencies. 

(c)  Disseminating  press  releases  and/ 
or  translated  materials  to  non-English 
language  newspapers  and  magazines; 
and 

(d)  Maintaining  toll-free  or  other  easy- 
access  telephone  numbers  for  obtaining 
application  materials. 

§92.10    Providing  tutorWa and  ottter 
acedemlc  aeeMance  programe. 

(a)  The  program  designed  by  the 
community  organizatipn  must  include 
academic  counseling,  tutorials  and  other 
academic  assistance  programs  to  enable 
individuals  to  meet  police  force 
academic  requirements,  pass  entrance 
examinations,  and  meet  other 
requirements.  The  program  should 
include: 

(1)  Processes  for  evaluating 
educational  assistance  needs  of  young 
adults  and  adults.  These  processes 
should  include,  but  are  not  limited  to: 
screening  procedures  and  testing 
batteries  to  assess  individual  needs; 

(2)  Tutorial  programs  designed  to 
meet  the  specific  and  varied  academic 
needs  of  individual  applicants;  and 

(3)  Academic  and  gmdance 
counseling  for  adults.  Specific 
counseling  programs  must  be  designed 
for  individuals  who  encoimter  problems 
with  passing  the  entrance  examinations, 
and  may  include  specialized  coimseling 
in  self  discipline,  study  habits,  taking 
written  and  oral  exams,  and  physical 
fitness. 

(b)  These  tutorial  and  academic 
assistance  programs  must  be  provided 
by  individuals  or  groups  that  have 
experience  in  developing  and  providing 
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tutorial  programs  for  young  adults  and 
adults. 

(c)  The  program  provider  must  also 
have  experience  in  providing 
counseling  for  participants  who 
encoimter  other  problems  with  the 
police  department  application  process. 

1 92.1 1    Cont»nt  of  the  recruitment  and 
relMitkMi  programs. 

Applicants  must  describe  in  detail  the 
intended  program  strategies  for 
providing  academic  and  guidance 
counseling  activities  for  members  of  the 
commimity,  as  described  in  §§  92.2 
through  92.4.  A  review  of  mandatory 
topics  to  be  addressed  in  a  detailed 
concept  paper/application  to  be 
provided  by  all  applicants  follows. 

(a)  Applicants  must  address  prograiti 
strategies  for  responding  to  program  and 
applicant  needs  throughout  the 
recruitment  process.  The  process  should 
be  based  on  an  examination  and 
understanding  of  the  needs  of  the 
population  in  meeting  the  qualification 
requirements  of  the  police  department. 
The  project  strategy  should 
subsequently  be  tailored  based  on  the 
understanding  of  the  current  and 
anticipated  problems  in  meeting  police 
department  requirements. 

(b)  Applicants  must  describe  the 
manner  in  which  academic  services  and 
tutorials,  and  guidance  counseling 
programs  that  would  assist  applicants  to 
pass  the  entrance  examination  and 
related  tests  will  be  provided.  This 
should  also  include  the  anticipated 
length  of  the  academic  and  guidance 
counseling  programs,  qualifications  of 
the  coimselors,  and  the  content  of  the 
counseling  programs. 

(c)  Applicants  must  provide  retention 
services  to  assist  in  keeping  individuals 
in  the  application  process  of  a  police 
department.  These  may  include: 

(1)  Coimseling  programs  aimed  at 
meeting  the  needs  of  potential  police 
applicants  before  they  are  eligible  to 
apply  for  a  sworn  position; 

(2)  Pre-police  employment  programs, 
such  as  jimior  police  cadet  programs, 
reserve  programs,  and  police  volunteer 
activities  and 

(3)  Mentoring  activities  utilizing 
sworn  officers. 

(d)  Applicants  must  estimate  the 
niunber  of  police  applicants  to  be  served 
by  the  prospective  program,  along  with 
an  estimation  of  the  total  number  of 
potential  or  actual  applicants  who  will 
be  successfully  hired  and  eventually 
deployed  as  police  officers. 

i  92.12    Program  funding  length. 

Fimding  for  these  programs  will  be  for 
one  year  only,  but  will  allow  for  two 
additional  years  of  no-cost  extension. 


§92.13    Program  eligibility. 

(a)  Eligible  organizations  for  the 
PoUce  Recruitment  program  grant  are 
certified  nonprofit  organizations  that 
have  training  and/or  experience  in: 

(1)  Working  with  a  police  department 
and  with  teachers,  coimselors,  and 
similar  personnel; 

(2)  Providing  services  to  the 
community  in  which  the  organization  is 
located; 

(3)  Enveloping  and  managing  services 
and  techniques  to  recruit  and  train 
individuals,  and  in  assisting  such 
individuals  in  meeting  requisite 
standards  and  provisions; 

(4)  Developing  and  managing  services 
and  techniques  to  assist  in  the  retention 
of  applicants  to  like  programs;  and 

(5)  Developing  other  programs  that 
contribute  to  the  community. 

(b)  A  program  is  qualified  to  receive 
a  grant  if: 

(1)  The  overall  design  of  the  program 
is  to  recruit  and  retain  applicants  to  a 
police  department; 

(2)  The  program  provides  recruiting 
services  that  include  tutorial  programs 
to  enable  individuals  to  meet  police 
force  academic  requirements  and  to  pass 
entrai^  examinations; 

(3)  The  program  provides  counseling 
to  applicants  to  poUce  departments  who 
may  encoimter  problems  throughout  the 
application  process;  and 

(4)  The  program  provides  retention 
services  to  assist  in  retaining 
individuals  to  stay  in  the  application 
process  of  the  police  department. 

(c)  To  qualify  for  funding  under  the 
Police  Recruitment  program,  the 
intended  activities  must  support  the 
recruitment  services,  tutorial  and  other 
academic  assistance  programs,  and 
retention  services  for  individuals.  The 
qualified  non-profit  organization  must 
submit  an  application  which  identifies 
the  law  enforcement  department  with 
which  it  will  work  and  includes 
documentation  showing: 

(1)  The  need  for  the  grant; 

(2)  The  intended  use  of  the  funds; 

(3)  Expected  results  from  the  use  of 
grant  funds; 

(4)  Demographic  characteristics  of  the 
popiUation  to  be  served,  including  age, 
disability,  race,  ethnicity,  and  languages 
used; 

(5)  Status  as  a  non-profit  organization; 
and 

(6)  Contains  satisfactory  assurances 
that  the  program  for  which  the  grant  is 
made  will  meet  the  applicable 
requirements  of  the  program  guidelines 
prescribed  in  this  document. 


Dated:  September  2, 1998. 
Joseph  E.  Brum, 
Director. 

[FR  Doc.  9S-25143  Filed  9-18-98;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Netwoilc 

31  CFR  Part  103 

RIN  1506^AA12 

Amendment  to  the  Bank  Secrecy  Act 
Regulations— Exemptions  from  the 
Requirement  To  Report  Transactions 
in  Currency— Ptiase  II 

agency:  Financial  Crimes  Enforcement 
Network,  Treasury.    * 
ACnONrf  inal  rule. 

SUMMARY:  This  document  contains  a 
final  rule  that  further  reforms  and 
simplifies  the  process  by  which 
depository  institutions  may  exempt 
transactions  of  retail  and  other 
businesses  from  the  requirement  to 
report  transactions  in  currency  in  excess 
of  $10,000,  and  restates  generally,  to 
reflect  such  changes,  the  text  of  the 
Bank  Secrecy  Act  regulation  requiring 
the  reporting  by  financial  institutions  of 
transactions  in  currency.  The  final  rule, 
as  issued  by  the  Financial  Crimes 
Enforcement  Network  ("FinCEN"), 
constitutes  a  further  step  in  achieving 
the  reduction  set  by  the  Money 
Laundering  Suppression  Act  of  1994  in 
the  number  of  currency  transaction 
reports  required  to  be  filed  annually  by 
depository  institutions,  as  part  of  a 
continuing  program  to  reduce 
unnecessary  burdens  imposed  upon 
financial  institutions  by  the  Bank 
Secrecy  Act  and  increase  the  cost- 
effectiveness  of  the  counter-money 
laundering  policies  of  the  Department  of 
the  Treasury. 

DATES:  Effective  date.  October  21, 1998. 
Applicability  date.  See  §  103.22(d)(ll) 
of  the  final  rule  contained  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Djinis,  Associate  Director. 
FinCEN,  (703)  905-3930;  Charles 
Klingman.  Financial  Institutions  Policy 
Specialist,  FinCEN,  (703)  905-3602; 
Stephen  R.  KroU,  Chief  Counsel, 
Cynthia  L.  Clark,  Deputy  Chief  Counsel, 
and  Albert  R.  Zarate,  Attorney- Advisor, 
Office  of  Chief  Counsel,  FinCEN,  (703) 
905-3590. 
SUPPLEMENTARY  INFORMATION: 
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I.  Statutory  Provisions 

The  Bank  Secrecy  Act,  Titles  I  and  II 
of  Pub.  L.  91-508,  as  amended,  codified 
at  12  U.S.C.  1829b,  12  U.S.C.  1951- 
1959,  and  31  U.S.C.  5311-5330, 
authorizes  the  Secretary  of  the  Treasury, 
inter  alia,  to  issue  regulations  requiring 
financial  institutions  to  keep  records 
and  Ble  reports  tbat  are  determined  to 
have  a  high  degree  of  usefulness  in 
criminal,  tax,  and  regulatory  matters, 
and  to  implement  counter-money 
laundering  programs  and  compliance 
procedures.  Regulations  implementing 
Title  II  of  the  Bank  Secrecy  Act 
(codified  at  31  U.S.C.  5311-5330) 
appear  at  31  CFR  Part  103.  The 
authority  of  the  Secretary  to  administer 
Title  II  of  the  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

The  reporting  by  financial  institutions 
of  transactions  in  currency  in  excess  of 
$10,000  has  long  been  a  major 
component  of  the  Department  of  the 
Treasury's  implementation  of  the  Bank 
Secrecy  Act.  The  reporting  requirement 
is  imposed  by  31  CFR  103.22,  a  rule 
issued  under  the  broad  authority 
granted  to  the  Secretary  of  the  Treasury 
by  31  U.S.C.  5313(a)  to  require  reports 
of  domestic  coin  and  currency 
transactions. 

Four  new  provisions  (31  U.S.C. 
5313(d)  through  (g))  concerning 
exemptions  from  the  currency 
transaction  reporting  requirement  were 
added  to  31  U.S.C.  5313  by  the  Money 
Laundering  Suppression  Act  of  1994 
(the  "Money  Laundering  Suppression 
Act"),  Title  IV  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325  (September  23. 1994).  31  U.S.C. 
5313(d)  provides  that  the  Secretary  of   ■ 
the  Treasury  shall  exempt  a  depository 
institution  from  the  requirement  to 
report  currency  transactions  with 
respect  to  transactions  between  the 
depository  institution  and  four 
categories  of  entities.  The  requirements 
of  that  subsection  are  at  present 
reflected  in  the  terms  of  31  CFR 
103.22(h)  (which  is  amended  and 
redesignated  as  31  CFR  103.22(d)  by  the 
final  rule  published  in  this  document). 

31  U.S.C.  5313(e)  authorizes  the 
Secretary  of  the  Treasury  to  exempt  a 
depository  institution  from  the 
requirement  to  report  transactions  in 
currency  between  a  depository 
institution  and  a  qualified  business 
customer  of  the  institution.  Subsection 
(e)(2)  defines  a  "qualified  business 
customer"  as  a  business  that 

(A)  maintains  a  transaction  account  (as 
defined  in  section  19(b)(1)(C)  of  the  Act)  at 
the  depository  institution; 


(B)  frequently  engages  in  transactions  with 
the  depository  institution  which  are  subject 
to  the  reporting  requirements  of  subsection 
(a);  and 

(C)  meets  criteria  which  the  Secretary 
determines  are  sufficient  to  ensure  that  the 
purposes  of  this  subchapter  are  carried  out 
without  requiring  a  report  with  respect  to 
such  transactions. 

Subsection  (e)(3)  provides  that  the 
Secretary  of  the  Treasury  shall  establish, 
by  regulation,  the  criteria  for  granting 
and  maintaining  an  exemption  under 
subsection  (e)(1). 

Subsection  (e)(4)(A)  provides  that  the 
Secretary  of  the  Treasury  shall  establish 
guidelines  for  depository  institutions  to 
follow  in  selecting  customers  for  an 
exemption  under  subsection  (e).  Under 
subsection  (e)(4)(B),  those  guidelines 
may  include  a  description  of  the  type  of 
businesses  for  which  no  exemption  will 
be  granted  imder  this  subsection. 

Subsection  (e)(5)  provides  that  the 
Secretary  of  the  Treasury  shall  prescribe 
regulations  requiring  each  depository 
institution  to 

(A)  review,  at  least  once  each  year,  the 
qualified  business  customers  of  such  ' 
institution  with  respect  to  whom  an 
exemption  has  been  granted  under  this 
subsection;  and 

(B)  upon  the  completion  of  such  review, 
resubmit  information  about  such  customers, 
with  such  modifications  as  the  institution 
determines  to  be  appropriate,  to  the  Secretary 
for  the  Secretary's  approval. 

Subsection  (e)(6)  states  that  during  the 
two-year  period  beginning  on  the  date  of 
enactment  of  the  Money  Laundering 
Suppression  Act,  the  discretionary 
exemption  rules  shall  be  applied  by  the 
Secretary  of  the  Treasury  on  the  basis  of 
such  criteria  as  the  Secretary  determines 
to  be  appropriate  to  achieve  an  orderly 
implementation  of  the  requirements  of 
this  subsection. 

Subsection  (f)  places  limits  on  the 
liability  of  a  depository  institution  in 
connection  with  a  transaction  that  has 
been  exempted  fi-om  reporting  under 
either  31  U.S.C.  5313  (d)  or  (e)  and 
provides  for  the  coordination  of  any 
exemption  with  other  Bank  Secrecy  Act 
provisions,  especially  those  relating  to 
the  reporting  of  suspicious  transactions. 
Finally,  subsection  (g)  defines 
"depository  institution"  for  purposes  of 
the  new  exemption  provisions. 

Section  402(b)  of  the  Money 
Laundering  Suppression  Act  states 
simply  that  in  administering  the  new 
statutory  exemption  provisions: 

The  Secretary  of  the  Treasury  shall  seek  to 
reduce,  within  a  reasonable  period  of  time, 
the  number  of  reports  required  to  be  filed  in 
the  aggregate  by  depository  institutions 
pursuant  to  section  5313(a)  of  title  31  *  *  * 
by  at  least  30  percent  of  the  number  filed 
during  the  year  preceding  [September  23, 


1994,1  the  date  of  enactment  of  (the  Money 
Laundering  Suppression  Act). 

The  enactment  of  31  U.S.C.  5313  (d) 
through  (g)  reflects  a  Congressional 
intention  to  "reform  •  *  •  the 
procedures  for  exempting  transactions    . 
between  depository  institutions  and 
their  customers."  SeeH.R.  Rep.  103- 
652.  103d  Cong.,  2d  Sess.  186  (August 
2, 1994).  The  administrative  exranption 
procedures  at  which  the  statutory 
changes  are  directed  are  found  in  31 
CFR  103.22(b)(2)  and  (c)  through  (f); 
those  procedures  have  not  succeeded  in 
eliminating  the  reporting  of  routine 
currency  transactions  by  businesses. 

Several  reasons  have  been  given  for 
this  lack  of  success.  These  include  the 
retention  by  banks  of  liability  for 
making  incorrect  exemption 
determinations,  and  the  complexity  of 
the  administrative  exemption 
procedures  (which  require  banks,  for 
example,  to  assign  dollar  limits  to  each 
exemption  based  on  the  amounts  of 
currency  projected  to  be  needed  for  the 
customary  conduct  of  the  exempt 
customer's  lawful  business,  and  which 
increase  the  risk  of  liability  to  banks 
that  grant  exemptions).  Finally, 
advances  in  technology  have  made  it 
less  costly  for  some  banks  simply  to 
report  all  currency  transactions  rather 
than  to  incur  the  administrative  costs 
(and  risks)  of  exempting  customers  and 
then  administering  the  terms  of 
particular  exemptions  properly. 

The  problems  created  by  the  prior 
administrative  exemption  system  also 
include  that  system's  failure  to  provide 
the  Treasury  with  information  needed 
for  thoughtful  administration  of  the 
Bank  Secrecy  Act.  Although  banks  are 
required  to  maintain  a  centralized  list  of 
exempt  customers  and  to  make  that  list 
available  upon  request,  see  31  CFR 
103.22(f)  and  (g),  there  is  no  way  short 
of  a  bank-by-bank  request  for  lists  (with 
the  time  and  cost  such  a  request  would 
entail  both  for  banks  and  govenmient) 
for  Treasury  to  learn  the  extent  to  which 
routine  transactions  are  effectively 
screened  out  of  the  system  or  (for  that 
matter)  the  extent  to  which  exemptions 
have  been  granted  in  situations  in 
which  they  are  not  justified. 

In  crafting  the  1994  statutory 
provisions  relating  to  mandatory  and 
discretionary  exemptions.  Congress 
sought  to  alter  the  burden  of  liability 
and  imcertainty  that  the  administrative 
exemption  system  created.  The  statutory 
provisions  embraced  several  categories 
of  transactions  that  were  either  already 
partially  exempt  or  plainly  eligible  for 
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exemption  under  the  prior 
administrative  exemption  system.' 

n.  Phase  I— Final  Rule 

On  September  8, 1997,  a  final  rule 
revising  paragraph  (h)  of  31  CFR  103.22 
was  published  in  the  Federal  Register. 
See  62  PR  47141.  The  final  rule 
modified  (and  as  modified,  superseded) 
an  interim  rule  on  exemptions 
(collectively,  "Phase  I")  that  FinCEN 
published  with  request  for  comments  in 
April  1996.  See  61  FR  18204.  The  Phase 
I  final  rule  exempted  fi"om  the 
requirement  to  report  transactions  in 
currency  in  excess  of  $10,000, 
transactions  between  banks  ^  and  (i) 
other  banks  operating  in  the  United 
States;  (ii)  government  departments  and 
agencies,  and  entities  that  otherwise 
exercise  governmental  authority;  (iii) 
entities  Usted  on  certain  national  stock 
exchanges;  and  (iv)  certain  subsidiaries 
of  those  listed  entities. 

As  FinCEN  explained  when  the  Phase 
I. interim  rule  was  published,  the 
transactions  in  currency  of  bank 
customers  in  those  categories  were 
either  required  to  be  exempt  &"om 
reporting  by  statute,  were  already 
effectively  exempt  ft-om  reporting  under 
the  terms  of  31  CFR  Part  103.  or.  in  the 
case  of  listed*  entities  and  certain  of  their 
subsidiaries,  involved  enterprises  whose 
routine  currency  transaction  reports  are 
of  little  or  no  value  to  law  enforcement 
officials.  Recognition  of  exemption 
imder  the  Phase  I  interim  and  final  rules 
required  simply  the  filing  of  a  single 
document  identifying  the  exempt 
person  and  the  depository  institution 
that  exempts  it.  Transactions  in 
currency,  like  other  transactions, 
remained  subject  to  the  requirement  that 
banks  report  suspicious  transactions. 

m.  Phase  n— Notice  of  Proposed 
Rulemaking 

On  the  same  day  the  Phase  I  final  rule 
was  published  in  the  Federal  Register, 
FinCZN  published  a  notice  of  proposed 


'  As  noted  below,  transactions  in  currency 
between  domestic  banks  were  already  exempt  from 
reporting,  see  31  CFR  I03.22(b)(l)(ii),  and 
"[dleposits  or  withdrawals,  exchanges  of  currency 
or  other  payments  and  transfers  by  local  or  state 
governments,  or  the  United  States  or  any  of  its 
agencies  or  instrumentalities"  were  one  of  the 
categories  of  transactions  specifically  described  as 
eligible  for  exemption  by  banks.  See  31  CFR 
103.22(b)(2)(iii). 

'  The  Phase  I  interim  and  final  rules,  as  well  as 
the  notice  of  proposed  rulemaking  to  which  the 
final  rule  contained  in  this  document  relates,  used 
the  term  "bank"  to  define  the  class  of  financial 
institutions  to  which  the  rules  respectively  applied. 
As  defined  in  31  CFR  103.11(c),  that  term  includes 
both  commercial  banks  and  other  classes  of 
depository  institutions  at  which  the  language  of  31 
U.S.C.  5313  is  directed.  The  final  rule  contained  in 
this  document  continues  to  use  the  term  "bank," 
rather  than  depository  institution. 


rulemaking  (the  "Notice")  to  further 
reform  and  simplify  the  process  by 
which  banks  may  exempt,  from  the 
requirement  to  report  transactions  in 
currency  in  excess  of  $10,000, 
transactions  involving  certain  of  their 
customers.  See  62  FR  47156.  As  FinCEN 
stated  in  the  Notice,  the  objective  of  the 
second  stage  reform  ("Phase  II")  was  to 
provide,  to  the  extent  possible,  a  blanket 
relief,  similar  to  that  contained  in  Phase 
I,  for  those  categories  of  business 
enterprise  that  could  not  easily  be 
described  in  a  single  phrase  and  that 
were  not  subject  to  the  sorts  of 
regulatory  and  marketplace  oversight 
that  shape  the  environment  of  publicly- 
held  companies.  To  accomplish  that 
goal,  while  still  providing  federal 
authorities  with  the  tools  to  monitor  and 
prevent  abuse,  FinCEN  proposed  a 
pared-down  exemption  system. 

In  the  Notice,  FinCEN  specifically 
proposed  the  following  changes:  (i)  The 
addition  of  two  new  classes  of  exempt 
persons,  non-listed  businesses  and 
payroll  customers;  (ii)  the  addition  of 
special  requirements  governing  the 
exemption  of  non-listed  businesses  and 
payroll  customers,  namely,  an  initial 
projection  of  such  exempt  person's 
annual  currency  needs  and  an  aimual 
filing  listing  the  aggregate  currency 
deposits  and  withdrawals  of  such 
exempt  person  during  the  preceding 
year;  (iii)  the  addition  of  five  new 
operating  rules  governing  the  exemption 
of  non-Usted  businesses  and  payroll 
customers;  (iv)  the  deletion  of 
paragraphs  (b)  through  (g)  of  present 
section  103.22  (the  "prior" 
administrative  exemption  system);  (v) 
the  redesignation  of  paragraph  (h) 
(reflecting  the  terms  of  the  Phase  I  final 
rule)  of  section  103.22  as  paragraph  (d) 
of  that  section;  and  (vi)  the  addition  of 
certain  conforming  changes  to  the 
redesignated  paragraph  (d). 

On  November  28, 1997,  FinCEN 
published  a  notice  (the  "November 
Extension")  in  the  Federal  Register 
extending  the  comment  period  for  the 
Notice  and  soliciting  additional 
comments  on  certain  matters  relating  to 
the  Notice.  See  62  FR  63298.  The 
decision  to  extend  the  comment  period 
and  the  request  for  additional  comments 
resulted  fit)m  discussions  held  at  an 
open  meeting  to  discuss  the  Notice  on 
November  7, 1997.^ 

In  the  November  Extension,  FinCEN 
stated  that,  in  light  of  the  comments 
made  at  the  open  meeting,  it  did  not 
believe  additional  comments  concerning 
the  proposed  estimation  and  aggregate 


'  FinCEN  announced  the  public  meeting  in  the 
Federal  Regiater  on  October  31. 1997.  See  62  FR 
58909. 


currency  reporting  provisions  were 
necessary.  FinCEN  did,  however, 
indicate  that  it  was  important  that 
alternatives  to  those  proposals  be 
brought  forward  by  interested  parties, 
and  it  specifically  sought  comments  on 
an  alternative  described  in  the 
November  Extension.  That  alternative 
would  have  required  a  bank,  when 
designating  a  non-listed  business  or  a 
payroll  customer  as  an  exempt  person, 
to  (i)  include  on  its  initial  designation 
form  a  statement  of  the  manner  in 
which  it  applies  its  "know-your- 
customer"  standards  to  customers 
whose  currency  transactions  it  exempts 
fi-om  the  currency  transaction  report 
requirements,  and  (ii)  certify  in  an 
annual  renewal  of  exempt  status  filing 
that  during  the  preceding  year  there 
were  no  transactions  involving  any 
accounts  of  the  person  at  the  bank  that 
would  have  required  the  filing  of  a 
suspicious  activity  report.  FinCEN  also 
sought  comments  on  the  impact  of 
changing  the  word  "shall"  to  "may"  in 
proposed  103.22(d)(5)(v),  to  provide  a 
bank  with  the  option,  but  not  the 
necessity,  of  exempting  a  customer  on  a 
bank-wide  basis.  Lastly,  FinCEN 
repeated  its  request,  made  in  the  Notice, 
for  comments  relating  to  the  treatment 
for  exemption  purposes  of  currency 
deposits  that  commingle  funds  derived 
from  eligible  business  activities  with 
funds  derived  from  ineligible  business 
activities. 

rv.  Summary  of  Comments  and 
Revisions 

A.  Comments  on  the  Notice— Overview 

FinCEN  received  70  written  responses 
to  the  Notice.  Of  these,  51  were 
submitted  by  banks  or  bank  holding 
companies,  8  by  financial  institution 
trade  associations,  4  by  credit  unions,  2 
by  law  firms,  2  by  private  individuals. 
and  1  by  a  compliance  software 
designer. 

Comments  on  the  Notice  focused 
primarily  on  the  following  proposed 
provisions:  (i)  The  projection  and 
annual  aggregate  currency  reporting 
requirements  (including  possible 
alternatives);  (ii)  the  twelve-month 
waiting  period  governing  the 
designation  of  non-listed  businesses  and  ^ 
payroll  customers  as  exempt  persons; 
(iii)  the  operating  rule  making  a  sole 
proprietorship  eligible  for  exemption 
only  to  the  extent  of  its  business  (as 
opposed  to  personal)  transactions;  (iv) 
the  operating  rule  making  certain 
businesses  ineligible  for  designation  as 
exempt  persons  to  the  extent  they 
engage  in  one  or  more  Usted  ineligible 
business  activities;  and  (v)  the 
limitation  on  exemption  with  respect  to 
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transactions  carried  out  by  an  exempt 
person  as  an  agent  for  a  third  party. 
Regarding  the  latter  three  provisions, 
commenters  expressed  particular 
concern  over  the  application  of  those 
provisions  to  situations  where  their 
customers  commingle  funds  derived 
h^m  personal  transactions  or  ineligible 
business  activities  with  eligible  business 
activities. 

^  After  full  and  careful  consideration  of 
all  of  the  comments.  31  CFR  103.22  is 
revised  to  read  as  stated  in  the  final 
rule. 

B.  Final  Rule 

The  format  of  the  final  rule  is 
generally  consistent  with  the  Notice. 
The  terms  of  the  final  rule,  however, 
differ  from  the  terms  of  the  Notice  in  the 
following  significant  respects: 

•  Banks  are  not  required  to  initially 
estimate  and  then  report  annually  the 
aggregate  currency  deposits  and 
withdrawals  of  any  customer  that  is 
designated  as  a  non-listed  business  or 
payroll  customer; 


•  Banks  are  required  to  renew 
exemptions  for  non-listed  business  and 
payroll  customers  every  two  years  rather 
than  every  year; 

•  Banks  must  maintain  a  system  of 
monitoring  the  transactions  in  currency 
of  each  exempt  customer  for  any  and  all 
reportable  suspicious  activity; 

•  As  part  of^the  required  biennial 
renewal,  banks  must  certify  that  they 
have  complied  with  the  requirement  to 
maintain  a  system  of  monitoring  for 
reportable  suspicious  activity; 

•  Banks  may.  but  need  not.  treat  all 
eligible  accounts  of  a  person  at  a  single 
institution  as  exempt; 

•  Banks  are  not  required  to  segregate 
funds  derived  from  non-business 
activities  when  exempting  a  transaction 
in  currency  of  a  sole  proprietorship;  and 

•  Banks  may  treat  a  business  that 
engages  in  multiple  activities  as  a  non- 
listed  business  so  long  as  that  business 
does  not  engage  primarily  in  one  or 
more  of  those  activities  described  in 
paragraph  (d)(6)(viii). 

The  changes  adopted  in  the  final  rule 
are  intended  to  improve,  clarify,  and 
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refine  the  rule's  provisions  in  light  of 
the  objectives  for  implementation  of  31 
U.S.C.  5313(d)-{g)  that  FinCEN  outlined 
when  the  Phase  I  interim  rule  was 
published.  Those  objectives  are 
reducing  the  burden  of  currency 
transaction  reporting,  requiring 
reporting  only  of  information  that  is  of 
value  to  law  enforcement  and  regulatory 
authorities,  and.  perhaps  most 
importantly,  creating  an  exemption 
system  that  is  cost-effective  and  that 
works.  See  61  FR  18205. 

Eliminating  the  administrative 
exemption  system  in  section  103.22 
requires  the  deletion  of  the  bulk  of  that 
section,  paragraphs  (b)-(g).  Because  that 
is  so,  and  because  the  structure  and 
many  of  the  rules  of  section  103.22(h) 
also  apply  to  the  proposed  reformed 
exemption  system  for  other  customers, 
the  final  rule  completely  restates  section 
103.22  so  that  its  terms  may  be 
presented  clearly. 

For  convenience,  the  redistribution  of 
the  provisions  of  prior  section  103.22 
may  be  summarized  as  follows: 


Prior  103.22 


No  provision  

103.22(a)(1): 

Sentences  1-2 
Sentences  3-4 

103.22(a)(2)(i)-(ii)  ... 

103.22(a)(2)(iii)  

103.22(a)(3)  


103.22(a)(4) 
103.22(b)  .... 


103.22(b)(1)(iii)  

103.22(b)(2)(iv)  

103.22(c)  

103.22(d)  

103.22(e)  

103.22(f)  

103.22(g)  

103.22(h)(1)* 

103.22(h)(2)(i)-(iii)  .. 
103.22(h)(2)(iv).  (vi) 
103.22(h)(2)(v).  (vl) 

No  provision  

No  provision  

103.22(h)(3)(iHii)  ... 

103.22(h)(3)(iii)  

103.22(h)(3)(iv)  

No  provision  

No  provision  

103.22(h)(4)(iHiv)  .. 

103.22(h)(4)(v) , 

No  provision  

103.22(h)(5)  

103.22(h)(6)(i) 

103.22(h)(6)(ii)  

103.22(h)(6)(iii)  

103.22(h)(7)  

No  provision  

103.22(h)(8)  

103.22(h)(9)  


New  103.22 


103.22(a). 

Deleted  in  part;  103.22(b)(1). 
103.22(c)(2). 

103.22(b)(2)(iHii)- 

103.22(c)(3). 

Deleted        in        part;        103.22(b)(1). 

103.22(c)(2). 
103.22(c)(1). 
Deleted,     except     103.22(b)(1)(iil)     and 

103.22(b)(2)(lv). 
103.22(d)(1). 
103.22(d)(2)(vii). 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 

Deleted  in  part;  103.22(d)(1). 
103.22(d)(2)(i)-(iii). 
103.22(d)(2)(iv). 
103.22(d)(2)(v). 
103.22(d)(2)(vi). 
103.22(d)(2)(vii). 
103.22(d)(3)(i). 
103.22(d)(3)(ii). 
103.22(d)(3)(i). 
103.22(d)(4). 

103.22(d)(5)(iHii). 

103.22(d)(6)(iHiv). 

103.22(d)(6)(x). 

103.22(d)(6)(v)-(ix). 

103.22(d)(7). 

103.22(d)(8)(l). 

103.22(d)(8)(ii). 

103.22(d)(8)(iii). 

103.22(d)(9)(i). 

103.22(d)(9)(ii). 

103.22(d)(10). 

Deleted. 
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Prior103.22 


New  103.22 


No  provision  |  103.22(d)(11). 

^AH  references  to  paragraph  (h)  of  section  103.22  are  to  the  final  mle  that  was  published  in  the  Federal  /Register  on  September  8,  1997. 
See62FR  47141. 


a.  Re 


V.  Section-by-Section  Analysis 

A.  103.22(a}— General 

Paragraph  (a)  continues  to  describe 
generally  the  scope  and  oiganization  of 
restated  §  103.22.  One  commenter  asked 
that  FinCEN  add  language  to  this 
paragraph  indicating  that  banks  are  not 
required  to  exempt  certain  transactions 
firom  the  requirement  to  report 
transactions  in  currency  in  excess  of 
$10,000.  FinCEN  believes  that  such  a 
change  is  imnecessary;  the  last  sentence 
of  paragraph  (a)  (as  proposed  and  as 
adopted  in  the  final  rule)  already  refers 
to  rules  "permitting"  banks  to  exempt 
certain  transactions  from  the  reporting 
requirement. 

B.  103.22(b)— Filing  Obligations 

Paragraph  (b)  continues  to  contain  the 
blanket  statement  of  the  obligation  of 
financial  institutions  to  report 
transactions  in  currency  in  excess  of 
$10,000,  as  well  as  a  separate  statement 
describing  the  filing  obligations  of 
casinos. 

Paragraph  (b)  also  continues  to  state 
that  the  general  obligation  to  report 
transactions  in  currency  in  excess  of 
$10,000  does  not  apply  to  payments  or 
transfera  made  solely  in  connection 
with  the  purchase  of  postage  or 
philatelic  products  from  the  Postal 
Service.  As  stated  in  the  Notice,  this 
change  from  the  administrative 
exemption  system  reflects  a  proposed 
amendment  to  the  treatment  of  die 
Postal  Service,  for  purposes  of  the  Bank 
Secrecy  Act,  that  was  pubUshed  as  part 
of  a  set  of  proposed  rules  relating  to 
money  services  businesses  ("MSBs")  on 
May  21, 1997.  See  62  FR  27890.  FinCEN 
received  no  comment  on  this  change. 

C.  103.22(c)— Aggregation 

Paragraph  (c)  continues  to  restate  the 
reporting  rules  applicable  to  multiple 
branches  of  financial  institutions  and 
multiple  transactions  of  their  customers. 
Those  rules  reflect,  with  one  exception 
relating  to  recordkeeping  facilities,  the 
terms  of  prior  paragraphs  (a)(1)  and 
(a)(4)  of  section  103.22.  As  an  analogue 
to  a  change  (discussed  below)  that 
permits  affiliated  banks  to  make  a  single 
designation  of  each  exempt  person,  the 
Notice  proposed  a  change  clarifying  that 
for  purposes  of  the  currency  transaction 
reporting  requirements,  a  financial 


institution  includes  not  only  all 
domestic  branch  offices,  but  also  any 
recordkeeping  facility,  wherever 
located,  that  contains  records  relating  to 
the  transactions  of  the  institution's 
domestic  branch  offices.  The  only 
comment  that  FinCEN  received 
concerning  recordkeeping  faciUties 
stated  that  the  change  would  create  an 
excessive  burden  on  large  banks  because 
such  banks  typically  have  central 
recordkeeping  facilities.  Given  the 
utility  of  treating  a  recordkeeping 
facility  as  a  financial  institution, 
particularly  in  cases  in  which  affiliated 
banks  make  a  single  designation  of 
exempt  person,  and  that  the  commenter 
did  not  explain  how  central 
recordkeeping  could  lead  to  an 
excessive  reporting  burden  on  banks, 
the  proposal  regarding  recordkeeping 
facilities  is  adopted  in  the  final  rule. 

D.  103.22(d)— Transactions  of  Exempt 
Persons 

1.  General  - 

Paragraph  (d)(1)  continues  to  state 
generally  that,  subject  to  the  limitation 
on  exemption  set  forth  in  paragraph 
(d)(7),  no  bank  is  required  to  file  a 
ciurency  transaction  report  otherwise 
required  by  paragraph  (b)  with  respect 
to  any  transaction  in  currency  between 
an  exempt  person  and  such  bank.'  This 
paragraph  also  adopts  the  language  set 
forth  in  the  Notice  that  states  that  a  non- 
bank  fintmcial  institution  need  not  file 
a  currency  transaction  report  with 
respect  to  a  transaction  in  currency 
between  the  institution  and  a 
commercial  bank.  That  provision  is 
reflected  in  paragraph  (b)(l)(iii]  of  prior 
section  103.22. 

At  least  one  commenter  suggested  that 
FinCEN  clarify,  in  light  of,  infer  alia,  the 
Right  to  Financial  Privacy  Act,  12  USC 
3413  et  seq.,  that  a  bank  must  continue 
to  file  currency  transaction  reports  for 
particular  customers  otherwise  eligible 
for  treatment  as  exempt  persons  if  it 


'  FinCEN  anticipates  that  Internal  Revenue 
Service  Form  4789  (the  fonn  currently  used  to  file 
a  currency  .transaction  report)  may  be  revised  at 
some  point  to  require  that  a  bank  check  a  itox  when 
it  files  a  currency  transaction  report  with  respect  to 
a  transaction  conducted  by  an  exempt  person.  The 
purpose  of  such  a  requirement  would  be  to  provide 
FinCEN  with  a  more  accurate  estimate  of  the 
number  of  currency  transactions  reports  required  to 
be  filed  under  the  revised  exemption  system. 


elects  notio  use  the  reformed 
exemption  system  for  those  customers. 
The  retention  in  paragraph  (d)(1)  of  the 
phrase  "otherwise  required  by 
paragraph  (b)"  is  meant  to  convey  that 
very  point — namely,  that  a  bank  is 
required  to  file  a  currency  transaction 
report  regarding  a  transaction  in 
currency  in  excess  of  $10,000  unless  the 
bank  foUows  the  procedures  set  forth  in 
paragraph  (d)  for  designating  the 
customer  involved  as  an  exempt  person 
so  that  transactions  by  that  customer  are 
exempt  fit)m  the  currency  transaction 
reporting  requirement. 

2.  Exempt  Person 

The  final  rule  adopts  the  two  classes 
of  exempt  person  introduced  in  the 
Notice — ^namely,  non-listed  businesses 
and  payroll  customers.  In  addition,  the 
final  rule  restates,  with  two  minor 
technical  changes,  the  existing  classes  of 
exempt  person  (set  forth  in  prior  section 
103.22(h)(2)).  First,  the  phrase  "or 
analogous  equity  interest"  has  been 
added  after  the  term  "common  stock"  in 
paragraph  (d)(2)(v)  to  make  clear  that 
any  subsidiary  of  any  Usted  entity  may 
be  treated  as  an  exempt  person, 
regardless  of  whether  the  subsidiary  has 
adopted  the  corporate  form  of  business. 
Thus,  any  subsidiary  of  a  listed  entity 
may  be  treated  as  an  exempt  person  so 
long  as  51  per  cent  of  the  subsidiary's 
equity  interest  is  owned  by  the  fisted 
entity.  Second,  the  terms  of  prior 
paragraph  (h)(2)(vi),  stating  that  in  the 
case  of  non-bank  financial  institutions, 
listed  entities  and  their  subsidiaries  may 
be  treated  as  exempt  persons  only  to  the 
extent  of  their  domestic  operations, 
have  been  incorporated  into  paragraphs 
(d)(2)(iv)  and  (v). 

Paragraphs  (d)(2)(vi)  and  (vii) 
continue  to  require  that  any  business 
must  have  been  a  bank  customer  for 
twelve  months  before  it  is  eUgible  for 
exemption  as  a  non-listed  business  or  a 
payroll  customer.  Several  commenters 
argued  that  this  twelve-month  period 
was  excessive  (particularly  compared  to 
the  two-month  minimum  period  that 
has  evolved  administratively  under 
prior  paragraphs  (b)(2)  and  (d)  of  section 
103.22)  and  would  discourage 
customers  from  changing  banks. 

As  stated  in  the  Notice,  the  ten-month 
difference  in  time  periods  is  justified  by 
the  elimination  of  virtually  all  of  the 
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other  requirements  of  the  prior 
administrative  exemption  system. 
Under  the  reformed  system,  a  bank  will 
be  able  to  exempt  the  transactions  in 
currency  of  a  non-listed  business  or 
payroll  customer  simply  by  the  one-time 
niing  of  a  form  that  identifies  the 
exempt  person  and  the  exempting  bank, 
and  by  renewing  that  initial  designation 
every  two  years.  Thus,  banks  no  longer 
will  be  confined  to  exempting  only 
those  transactions  falling  within  certain 
"permitted"  ranges.  In  addition,  banks 
will  no  longer  be  required  to  prepare 
and  submit  signed  exempt  statements, 
or  to  maintain  mandatory  exemption 
lists.  Given  the  removal  of  these  time- 
consuming  procedures,  coupled  with 
the  need  to  keep  some  "tension"  in  the 
liberalized  exemption  system  so  that  it 
does  not  become  a  vehicle  for  more 
efficient  money  laundering.  FinCEN 
believes  that  a  ten-month  difference  is 
warranted. 

The  final  rule  also  adopts  in 
paragraph  (d)(2)(vi),  with  one  minor 
change,  the  definition  of  a  non-listed 
business  set  forth  in  the  Notice.  The 
definition,  based  in  large  part  on  31 
U.S.C.  5313(e)(2),  confines  permissible 
exemptions  to  bank  customers  located 
in  the  United  States  that  have 
transaction  account  relationships  with 
the  exempting  bank  involving  the 
reciuring  use  of  currency  in  amounts 
exceeding  $10,000.  The  term  "United 
States"  has  been  added  to  the  clause 
after  the  comma  in  paragraph 
(d)(2)(vi){C),  to  make  clear  that  a  non- 
listed  business  must  be  incorporated  or 
organized  under  the  laws  of  the  United 
States  or  a  State,  or  must  be  registered 
as  and  eligible  to  do  business  within  the 
United  States  or  a  State.  The  term 
"United  States"  is  specifically  defined 
in  31  CFR  103.11(nn)  to  include,  among 
other  things,  the  District  of  Columbia 
and  the  Territories  and  Insular 
Possessions  of  the  United  States. 

The  final  rule  also  continues  to  track 
the  structure  described  above  in  the 
context  of  defining  a  payroll  customer. 
Thus,  paragraph  (d)(2)(vii)  requires  that 
any  person  must  have  been  a  bank 
customer  for  at  least  twelve  months 
before  it  is  eligible  for  exemption  as  a 
payroll  customer,  and  limits  such 
designation  to  bank  customers  who 
regularly  withdraw  more  than  $10,000 
to  pay  their  United  States  employees. 
For  consistency  with  the  preceding 
paragraph,  and  in  response  to  at  least 
one  comment  that  sought  clarification  of 
the  term  "U.S.  resident"  in  the  Notice, 
paragraph  (d)(2}(vii)  has  been  changed 
to  state  that  an  exemptible  payroll 
customer  must  be  incorporated  or 
organized  under  the  laws  of  the  United 
States  or  a  State,  or  must  be  registered 


as  and  eligible  to  do  business  within  the 
United  States  or  a  State. 

3.  Initial  Designation  of  Exempt  Persons 

Paragraph  (d)(3)  continues  to  state 
generally  that,  when  initially 
designating  one  of  its  customers  as  an 
exempt  person,  a  bank  must  make  a  one- 
time filing  (using  the  form  now  used  to 
file  a  currency  transaction  report,  until 
such  time  as  FinCEN  issues  a  form 
specifically  for  this  purpose)  that 
identifies  the  exempt  person  and  the 
exempting  bank.  With  respect  to  its 
bank  customers  who  are  themselves 
banks,  the  exempting  bank  will  have  the 
option  in  the  future  of  filing  its  current 
list  of  bank  customers  in  such  a  format 
and  manner  as  FinCEN  may  specify. 

The  Notice  included  a  provision  that 
would  have  required  a  bank,  when 
designating  a  non-listed  business  or 
payroll  customer  as  an  exempt  person, 
to  include  a  projection  of  the  exempt 
person's  annual  currency  deposits  and 
withdrawals.  Most  commenters  objected 
to  this  proposal.  According  to  these 
commenters,  any  projections  of 
currency  activity  would  amount  to 
"little  more  than  guesswork"  because 
banks  do  not  have  in  place  the  systems 
capable  of  tracking  currency  activity  in 
this  manner.  A  few  commenters  also 
expressed  apprehension  over  a  bank 
incurring  liability  if  it  should 
significantly  underestimate  the  currency 
activity  of  one  of  its  customers. 

Several  commenters  also  expressed 
reservations  about  the  alternative  that 
FinCEN  outlined  in  the  November 
Extension.  That  alternative  would  have 
required  a  bank  to  describe  the  manner 
in  which  it  applies  its  "know-your- 
customer"  standards  to  the  tracking  of 
currency  deposits  of  its  commercial 
customers.  At  least  one  commenter 
noted  that  this  requirement  would  be 
superfluous,  given  that  a  bank's 
exemption  process  and  currency 
tracking  system  is  reviewed  in  detail 
during  its  BSA  examination  and  that 
any  application  of  a  bank's  know-your- 
customer  policy  will  be  monitored  by 
bank  examiners  in  any  event. 

Based  on  these  comments,  and 
mindful  of  the  goal  to  create  a  reformed 
exemption  system  that  is  cost-effective 
and  efficient,  the  final  rule  includes 
neither  a  requirement  that  a  bank 
include  in  its  initial  designation  a 
projection  of  its  exempt  customers' 
currency  activity,  nor  a  requirement  that 
the  bank  describe  in  that  designation  the 
manner  in  which  the  bank  applies  its 
"know-your-customer"  policies  to 
exempt  customers. 


4.  Annual  Review 

Paragraph  (d)(4)  makes  expHcit  the 
requirement  that  a  bank  verify,  at  least 
once  each  year,  the  status  of  all  those 
entities  it  has  designated  as  exempt 
persons.  This  annual  review 
requirement  was  implicit  in  the  terms  of 
proposed  paragraph  (d)(7)(iii),  which 
would  have  required  that,  absent 
specific  knowledge  of  any  information 
that  would  be  grounds  for  revocation,  a 
bank  verify  the  status  of  those  entities 
it  has  designated  as  exempt  persons 
only  once  each  year.  FinCEN  notes  that 
this  requirement  to  annually  review 
customers  designated  as  exempt  persons 
is  reflected  both  in  the  terms  of  31 
U.S.C.  5313(e)(5)  and  in  the 
administrative  practice  surroimding  the 
superseded  exemption  system. 

Paragraph  (d)(4)  also  states  that  a  bank 
must  review  at  least  annually  the 
application  to  each  account  of  a  non- 
listed  business  or  payroll  customer  of 
the  monitoring  system  required  to  be 
maintained  by  paragraph  {d)(9)(ii).  This 
language  has  been  added  to  help  ensure 
that  the  reformed  system  is  not 
exploited  by  criminals  as  a  more 
efficient  vehicle  for  money  laundering. 

5.  Biennial  Filing  With  Respect  to 
Certain  Exempt  Persons 

The  Notice  would  have  required 
banks,  in  the  case  of  non-listed 
businesses  emd  payroll  customers,  to  file 
annual  updates  containing  a  statement 
of  the  exempt  person's  annual  currency 
deposits  and  withdrawals  through  all 
transaction  accounts  for  the  preceding 
year. 

Many  commenters  argued  adamantly 
against  an  annual  aggregate  currency 
reporting  requirement.  Those 
commenters  stressed  that  banks  do  not 
have  the  automated  systems  in  place  to 
comply  with  such  a  requirement,  and 
that  the  cost  of  implementing  such 
systems  would  be  unreasonably  high. 
Many  commenters  also  maintained  that, 
rather  than  comply  with  an  annual 
aggregate  currency  reporting 
requirement,  banks  would  choose  to 
continue  to  file  currency  transaction 
reports  on  transactions  involving 
exempt  persons. 

Several  commenters  also  voiced  their 
dissatisfaction  with  the  alternative  that 
FinCEN  outlined  in  the  November 
Extension.  That  alternative  would  have 
required  a  bank  to  certify  that,  during 
the  preceding  year,  there  was  no 
transaction  involving  any  accounts  of 
the  exempt  person  at  the  bank  that 
would  have  required  the  bank  to  file  a 
suspicious  transaction  report  with 
respect  to  that  person  under  31  CFR 
103.21.  At  least  one  commenter 
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expressed  the  fear  that  this  certification 
would  be  viewed  as  a  warranty  that  no 
suspicious  activity  occurred,  and  that 
banJis  would  be  imwilling  to  risk  civil 
or  criminal  Uability  by  making  such  a 
statement. 

In  response  to  these  comments, 
FinCEN  has  deleted  the  provision 
requiring  annual  statements  of  the 
aggregate  ciurency  deposits  and 
withdrawals  of  non-listed  businesses 
and  payroll  customers.  Instead  of 
requiring  annual  currency  statements, 
the  final  rule  requires  simply  that  banks 
maintain  a  system  of  monitoring  the 
transactions  in  currency  of  non-listed     - 
businesses  and  payroll  customers  for 
suspicious  activity,  see  paragraph 
(d)(9)(ii),  and  renew  the  exempt  status 
of  those  customers  every  two  years.  See 
paragraph  (d)(5)(ii).  As  part  of  that 
biennial  renewal,  banks  must  certify 
that  their  system  of  monitoring  the 
transactions  in  currency  of  such  exempt 
persons  for  suspicious  activity  has  been 
applied  as  necessary,  but  at  least 
annually,  to  the  accoimt  of  the  exempt 
person  to  whom  the  biennial  renewal 
applies.  See  id. 

The  filing  required  by  paragraph 
(d)(5)  need  only  be  made  once  every  two 
years.  While  the  terms  of  31  U.S.C. 
5313(e)(5)  contemplate  an  annual 
review,  the  statute  does  not  explicitly 
set  a  time  for  the  filing  of  updated 
information  garnered  as  a  result  of  that 
review.  In  li^t  of  at  least  a  few 
comments  suggesting  that  banks  be 
required  to  file  updated  information  less 
frequently  than  once  a  year,  the  final 
rule  requires  banks  to  renew  exemption 
status  every  two  years. 

The  date  on  which  renewals  must  be 
filed  also  has  changed  from  the  Notice. 
At  least  one  commenter  suggested  that 
the  proposed  date  of  February  28  be 
changed  because  it  coincides  with  the 
time  period  in  which  banks  must  make 
other  regulatory  filings.  The  final  rule 
therefore  adopts  the  date  of  March  15  as 
the  date  on  which  biennial  renewals 
must  be  filed. 

Consistent  with  the  Notice,  paragraph 
(d)(5)  states  that  biennial  renewals  also 
must  include  information  about  any 
change  in  control  of  the  exempt  person 
of  which  the  bank  knows  or  should 
know  based  on  its  records.  At  least  one 
commenter  contended  that  the  "should 
know"  standard  essentially  requires  a 
bank  to  review  constantly  the 
information  it  possesses  on  each  of  its 
exempt  customers,  and  therefore  would 
unreasonably  burden  large  banks  where 
there  are  potentially  many  points  of 
contact  between  the  customer  and  the 
bank. 

That  the  "should  know"  standard 
requires  a  bank  to  exercise  some  degree 


of  due  diligence  when  renewing  the 
exempt  status  of  one  of  its  customers  is 
wholly  intentional.  This  concept  of  due 
diligence  is  entirely  consistent  with  the 
language  set  forth  in  the  Phase  I  final 
rule,  which  states  that  a  bank  must, 
when  applying  the  terms  of  the 
reformed  exemption  system,  take  such 
steps  that  a  reasonable  and  prudent 
bank  would  take  and  document  to 
protect  itself  from  loan  or  other  fraud  or 
loss  based  on  misidentification  of  a 
person's  status.  Indeed,  as  one 
commenter  noted,  "no  institution  would 
exempt  a  customer,  either  under  the 
new  or  old  system,  without  first 
engaging  in  extensive  due  diligence." 
Thus,  the  final  rule  requires  biennial 
renewals  to  include  information 
concerning  a  change  in  control  of  which 
a  bank  knows  or  should  know  based  on 
its  records. 

6.  Operating  Rules 

The  final  rule  adopts,  with  a  few 
modifications,  the  five  operating  rules 
introduced  in  the  Notice  relating  to  the 
Phase  n  rules. 

a.  Paragraph  (d)(6)(v)  states  that  a 
bank  may  aggregate  all  customer 
accounts  to  apply  the  exemption 
provisions  to  that  customer.  In  response 
to  several  comments,  the  word  "shall" 
in  the  Notice  has  been  changed  to 
"may,"  to  provide  a  bank  with  the 
option  of  exempting  a  customer  on  a 
bank-wide  basis  and  counting  all 
accounts  to  determine,  for  example, 
whether  a  customer's  cash  withdrawals 
or  deposits  exceed  $10,000.  To  ensure 
consistency  in  the  treatment  of  their 
exempt  customers  by  banks,  a  sentence 
has  been  added  in  the  final  rule  that 
makes  clear  that  if  a  bank  elects  to  treat 
all  transaction  accoimts  of  a  customer  as 
a  single  accoimt,  the  bank  must 
continue  to  treat  the  accounts  as  a  single 
account  for  Bank  Secrecy  Act  purposes 
thereafter. 

b.  Paragraph  (d)(6)(vi)  permits 
affiliated  banks  to  make  a  single 
designation  of  an  exempt  person,  that 
will  apply  to  all  accounts  of  the  person 
at  all  banks  within  the  affiUated  group. 
The  language  in  the  Notice  pertaining  to 
projected  and  annual  currency 
transaction  activity  has  been  deleted. 

c.  Paragraph  (d)i6)(vii)  states  that  sole 
proprietorships  may  be  treated  as  either 
non-listed  businesses  or  payroll 
customers  if  they  otherwise  meet  the 
requirements  for  treatment  as  such 
exempt  persons.  The  Notice  included 
provisions  that  would  have  made 
certain  accounts  of  a  sole  proprietorship 
ineligible  for  exemption  to  the  extent 
they  are  "personal"  accounts,  or 
otherwise  commingle  personal  and 
business  funds.  Several  commenters 


argued  against  these  limitations,  stating 
that  it  would  be  difficult,  if  not 
impossible,  for  banks  to  distinguish 
between  personal  and  business-related 
transactions  in  currency.  Again,  mindful 
of  the  goal  to  create  a  reformed 
exemption  system  that  works,  and  given 
that  banks  are  under  an  obligation  to 
report  suspicious  activity  concerning 
the  transactions  in  currency  of  their 
exempt  customers,  including  sole 
proprietorships,  the  final  rule  does  not 
include  a  provision  that  would  require 
banks  to  track  commingled  funds. 
However,  it  should  be  noted  that  only 
"commercial  accounts"  are  eligible; 
nothing  in  the  final  rule  permits  the 
exemption  of  a  sole  proprietor's 
personal  bank  accounts. 

d.  Paragraph  (d)(6)(viii)  fists  those 
businesses  that  may  not  be  exempted 
under  the  reformed  exemption  system 
as  non-listed  companies  (although  they 
may  qualify  for  exemption  imder  the 
more  limited  payroll  customer 
definition).  The  Notice  sought 
comments  on  the  treatment  of 
businesses  with  multiple  activities  of 
which  one  is  an  activity  for  which  an 
exemption  is  barred.  In  addition,  both 
the  Notice  and  the  November  Extension 
solicited  comments  on  the  advisability 
of  requiring  multiple-activity  businesses 
to  segregate  funds  derived  fi'om  eligible 
business  activity  from  those  derived 
from  ineligible  business  activity,  in 
order  to  be  eligible  for  treatment  as  an 
exempt  person. 

Several  commenters  suggested  that  a 
multiple-activity  business  should  be 
eUgible  for  treatment  as  an  exempt 
person  because  a  contrary  rule  would 
mak6  many  of  its  customers  ineligible 
for  treatment  as  exempt  persons,  in 
particular  grocery  stores.  According  to 
those  commenters,  such  multiple- 
activity  businesses,  as  a  matter  of 
common  practice,  commingle  funds 
derived  &"om  different  activities,  and 
would  not  pay  the  cost  of  maintaining 
ihultiple  accounts  in  order  to  avail 
themselves  of  the  advantages  of  the 
reformed  exemption  system. 

In  light  of  these  comments,  the  final 
rule  simply  states  that  a  business  that 
engages  in  multiple  business  activities 
may  be  treated  as  a  non-listed  business 
so  long  as  that  business  does  not  engage 
primarily  in  one  or  more  of  those 
activities  described  in  paragraph 
(d)(6)(viii) — i.e.,  no  more  than  50%  of 
its  gross  revenues  is  derived  bom 
ineligible  business  activity.  FinCEN 
beUeves  that  this  change  will  benefit 
banks  by  providing  them  with  a  bright- 
line  test  (the  same  one,  FinCEN  notes, 
that  has  evolved  around  the 
administrative  practice  surrounding  the 
prior  exemptioh  system)  for  determining 
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whether  to  treat  multi-activity 
businesses  as  exemptible  non-listed 
businesses.  To  further  facilitate  the  use 
of  the  reformed  exemption  system,  the 
Hnal  rule  does  not  include  a  provision 
that  would  require  a  multiple-activity 
business  to  segregate  commingled  funds 
to  be  eligible  for  treatment  as  an  exempt 
person. 

e.  Paragraph  (d)(6)(ix]  defines  a 
transaction  account  for  purposes  of 
proposed  paragraph  (d)  as  any  account 
described  in  section  19(b)(1)(C)  of  the 
Act.  12  U.S.C.  461(b)(1)(C).  As  stated  in 
the  Notice,  this  definition  does  not 
include  any  other  accounts  not 
described  in  12  U.S.C.  461(b)(1)(C).  such 
as^  money  market  accounts.  Thus,  the 
definition  of  a  transaction  account  in 
the  proposed  rule  is  narrower  than  the 
definition  of  the  same  term  that  is  set 
forth  at  31  CFR  103.11(hh).  Paragraph 
(d)(6)(ix)  also  provides,  consistent  with 
the  Notice,  that  a  person  may  be  exempt 
either  as  a  non-listed  business  or  as  a 
payroll  customer  only  to  the  extent  of 
such  person's  transaction  accounts. 

FinCEN  received  several  comments 
requesting  that  the  definition  of  a 
transaction  account  be  broadened. 
Because  the  terms  of  31  U.S.C. 
5313(e)(2)(A)  specifically  define  a 
transaction  account  by  reference  to  12 
U.S.C.  461(b)(1)(C).  the  final  rule  adopts 
the  definition  of  a  transaction  account 
set  forth  in  the  Notice.  Should  the  above 
definition  of  a  transaction  account  prove 
too  difficult  to  apply.  FinCEN  will 
entertain  request's  for  administrative 
relief  from  the  application  of  that 
definition. 

7.  Limitation  on  Exemption 

Paragraph  (d)(7)  carries  over  the  terms 
of  prior  paragraph  103.22(h)(5)  and 
states  that  the  exemption  fi'om  reporting 
contained  in  paragraph  (d)(1)  does  not 
apply  to  a  transaction  carried  out  by  an 
exempt  person  as  an  agent  of  another 
person  who  is  the  beneficial  owner  of 
the  funds  that  are  the  subject  of  a 
transaction  in  currency.*  With  regard  to 
exempt  customers  acting  as  agents  for 
third  parties,  a  few  comment ers  noted 
that  it  was  common  practice  for  those 
customers  to  commingle  the  funds 
derived  from  their  agent  activities  with 
those  funds  derived  fi-om  their  other 
business  activities.  Because  of  the 
difficulty  in  distinguishing  between  the 
two  kinds  of  funds.  FinCEN  was  asked 
not  to  adopt  a  rule  that  would  require 
customers  to  segregate  funds  derived 


*  FinCEN  indicated  that  it  would  consider 
additional  conunents  on  this  subject  when  it  issued 
the  Phase  I  final  rule.  See  62  FR  47141.  47146. 


irom  agent  activities  to  be  eligible  for 
treatment  as  an  exempt  person. 

Given  these  comments,  the  final  rule 
does  not  require  that  an  exempt  person 
segregate  agent-derived  funds  to  be 
eligible  for  treatment  as  an  exempt 
person.  However,  the  language  of 
paragraph  (d)(7)(relating  to  transactions 
carried  out  by  an  exempt  person  as  an 
agent  for  another),  has  not  been  deleted. 
The  exemption  procedures  will  apply 
only  to  transactions  conducted  for  the 
accoimt  of  the  exempt  person,  not  for 
the  accoimt  of  a  third  party  who  is  not 
otherwise  an  exempt  person.  See  31 
U.S.C.  5313(fl(l)(B)  and  paragraph 
(d)(8)(ii)  of  the  final  rule. 

It  should  be  noted  that  a  bank 
customer  that  commingles  funds  from, 
e.g.,  the  sale  of  money  orders  or  of  goods 
sold  on  consignment,  with  its  normal 
business  receipts,  for  deposit  purposes 
into  its  own  general  accoimt  engages  in 
a  transaction  that  is  exempt  or  not 
depending  upon  the  customer's  own 
status,  regardless  of  the  fact  that  a 
portion  of  the  funds  are  subject  to  a 
potential  equitable  or  other  lien  by  a 
third  party  (the  issuer  of  the  money 
orders  or  the  consignor  of  the  goods)  if 
the  customer  does  not  pay  an  amount 
equal  to  the  money  order  or 
consignment  sales  proceeds  over  to  the 
issuer  or  consignor.  If  instead,  the 
business  selling  the  money  orders  or 
consigned  goods  deposits  the  funds 
directly  into  an  account  opened  by  the 
money  order  issuer  or  the  goods' 
consignor,  the  eligibility  of  the 
transaction  for  exemption  would 
depend  upon  the  status  of  the  issuer  or 
consignor. 

8.  Limitation  on  Liability 

Paragraph  (d)(8)(i)  generally  states, 
consistent  with  the  Notice,  that  once  a 
bank  has  complied  with  the 
requirements  of  paragraph  (d),  it  is 
protected  fi-om  any  penalty  for  failure  to 
file  a  currency  transaction  report 
concerning  a  transaction  in  currency  by 
an  exempt  person. 

Paragraph  (d)(8)(ii)  states  that  subject 
to  the  specific  terms  of  paragraph  (d), 
and  absent  any  specific  knowledge  of 
any  information  indicating  that  a 
customer  no  longer  meets  the 
requirements  of  an  exempt  person,  a 
bank  satisfies  the  requirements  of 
paragraph  (d)  if  it  continues  to  treat  that 
customer  as  an  exempt  person  until  the 
date  of  that  customer's  next  periodic 
review.  This  language  is  meant  to 
harmonize  the  requirement,  contained 
in  paragraph  (d)(4),  that  banks  review 
the  status  of  their  exempt  customers  at 
least  once  a  year,  with  the  provisions 
relating  to  the  revocation  of  a  customer's 


exempt  status  that  are  set  forth  at 
paragraph  (d)(10). 

9.  Obligations  to  File  Suspicious 
Activity  Reports  and  Maintain  a  System 
to  Monitor  Transactions  in  Currency 

Paragraph  103.22(d)(9)(i)  states  that 
the  reformed  exemption  system  does  not 
create  any  exemption  from,  or  have  any 
negative  effect  at  all  on,  the  requirement 
that  banks  file  suspicious  transaction 
reports  with  respect  to  transactions  that 
satisfy  the  requirements  of  the  rules  of 
FinCEN  (31  CFR  103.21),  the  federal 
bank  supervisory  agencies,  or  both, 
relating  to  suspicious  activity  reporting. 
See  12  CFR  21.11  (Office  of  the 
Comptroller  of  the  Currency);  12  CFR 
208.20  (Federal  Reserve  System);  12 
CFR  353.3  (Federal  Deposit  Insurance 
Corporation);  12  CFR  563.180  (Office  of 
Thrift  Supervision);  12  CFR  748.1 
(National  Credit  Union  Administration). 
Indeed,  as  pointed  out  in  the  notice  of 
proposed  rulemaking,  the  operation  of  a 
coordinated  and  uniform  suspicious 
transaction  reporting  system  is  a  basis 
for  the  revision  and  simplification  of  the 
exemption  rules  contained  in  this  final 
rule.  In  the  context  of  the  revised  CTR 
exemption  system,  the  indicia  of 
suspicious  activity  can  include  both 
specific  transactions  and  overall 
transaction  volume  substantially 
inconsistent  with  the  sort  in  which  the 
particular  customer  normally  would  be 
expected  to  engage.  Thus,  as  stated  in 
the  text  of  the  rule  itself,  anomalous 
transaction  trends  or  patterns  (such  as  a 
sharp  increase  irora  one  year  to  the  next 
in  the  gross  total  of  currency 
transactions  made  by  an  exempt  person) 
may  trigger  the  obligations  of  a  bank 
under  section  103.21. 

Paragraph  (d)(9)(ii)  has  been  added  to 
make  explicit  that  the  continuing 
obligation  to  file  suspicious  activity 
reports  (where  appropriate)  necessarily 
requires  a  bank  to  establish  and 
maintain  a  monitoring  system  for  non- 
listed  business  and  payroll  customers 
that  is  reasonably  designed  to  detect 
those  transactions  in  currency  that 
would  require  a  bank  to  file  a  suspicious 
transaction  report  with  respect  to  an 
exempt  person.''  FinCEN  purposely  has 
not  attempted  to  describe  the  exact 
contours  of  an  acceptable  monitoring 
system.  Because  the  situation  of  each 
bank  and  each  customer  are  different, 
FinCEN  believes  that  mandating  a 
uniform  monitoring  system  would  be 
ill-advised.  From  FinCEN's  perspective, 
a  monitoring  system  meets  the 
requirements  of  paragraph  (d)(9)(ii)  if  it 


'  The  Bank  Secrecy  Act  provides  Treasury  writh 
the  authority  to  condition  the  grant  of  discretionary 
exemptions.  See  31  U.S.C  5313(e). 
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is  reasonably  designed  to  detect,  for 
each  exempt  account,  those  transactions 
in  currency  that  would  require  a  bank 
to  nie  a  suspicious  transaction  report. 

The  adoption  of  the  monitoring 
system  requirement  is  intended  to 
advance  the  objectives  of  creating  an 
exemption  system  that  is  simple  and  as 
cost-effective  as  possible,  while  still 
keeping  some  tension  in  the  liberalized 
system.  FinCEN  believes  that  an 
increased  emphasis  on  suspicious 
activity  reporting  with  respect  to 
transactions  in  currency  of  exempt 
persons  should  provide  that  needed 
tension.  FinCEN  further  notes  that 
maintaining  a  monitoring  system 
reasonably  designed  to  detect 
suspicious  activity,  and  certifying 
compliance  with  that  requirement, 
should  not  pose  additional  burdens  on 
banks,  because  they  remain  subject  in 
any  event  to  the  requirement  to  file 
reports  of  suspicious  activity  with 
respect  to  any  transaction  they  exempt 
from  the  requirement  to  file  currency 
transaction  reports  under  the  reformed 
exemption  system.  As  explained  above, 
the  statement  of  the  requirement  to 
maintain  a  specific  currency  transaction 
monitoring  program  for  accounts  of 
exempt  persons  is  limited  to  accounts  of 
non-listed  businesses  and  payroll 
customers,  the  classes  of  exempt 
persons  with  respect  to  which  annual 
review  requirements  are  specifically 
imposed  by  the  final  rule.  However, 
banks  are  required  to  report  suspicious 
transactions,  including  transactions  in 
currency,  in  the  accounts  of  all  exempt 
persons  (as  in  all  other  accounts)  and 
paragraph  (d)(9}(ii)'s  more  detailed 
specification  does  not  by  implication 
lessen  the  suspicious  transaction 
reporting  obligations  or  procedures  of 
banks  generally  under  paragraph 
(d)(9)(i)  and  31  CFR  103.21. 

10.  Revocation 

Paragraph  {d){10)  states  that  the  status 
of  an  exempt  person  automatically 
ceases,  without  any  action  by  the 
Department  of  the  Treasury,  when  an 
entity  ceases  to  be  listed  on  the 
applicable  stock  exchange  or  a 
subsidiary  of  a  listed  entity  ceases  to 
have  at  least  51  per  cent  of  its  common 
stock  or  analogous  equity  interest 
owned  by  a  listed  entity.  The  phrase 
"analogous  equity  interest"  has  been 
added  to  reflect  the  change  made  to  the 
definition  of  an  exempt  subsidiary  set 
forth  in  paragraph  (d)(2Kv). 

11.  Transitional  Rule 

Paragraph  103.22(d)(ll)  states  the 
transitional  rules  governing  the  use  of 
the  reformed  exemption  system.  A  few 
commenters  requested  that  FinCEN 


provide  ample  time  for  banks  to  move 
from  the  prior  administrative  exemption 
system  to  the  reformed  system, 
particularly  given  that  banks  will  need 
some  time  to  address  year  2000 
computer  issues.  In  light  of  these 
comments,  the  transition  period  stated 
in  the  Notice — that,  in  effect,  provides 
banks  until  the  end  of  the  calendar  year 
1999  to  make  the  transition  to  the 
reformed  system — has  been  extended  in 
the  final  rule  to  July  1,  2000.  Provided 
that  banks  comply  with  the  transition 
period  set  forth  in  the  final  rule,  they 
may  treat  a  customer  as  exempt  under 
either  the  prior  administrative 
exemption  rules  or  the  reformed 
exemption  procedures  set  forth  in 
paragraph  103.22(d)  (so  long  as  they  do 
so  consistently)  during  the  transitional 
period. 

V.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  final  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

VI.  Unfunded  Majidates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  Pub.  L. 
104-^  (March  22,  1995),  requires  that  an 
agency  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  a  federal  mandate  that 
may  result  in  expenditure  by  state,  local 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year  .-If  a  budgetary 
impact  statement  is  required,  section 
202  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  ahernatives  before 
promulgating  a  rule.  FinCEN  has 
determined  that  it  is  not  required  to 
prepare  a  written  statement  under 
section  202  and  has  concluded  that  on 
balance  this  final  rule  provides  the  most 
cost-effective  and  least  burdensome 
alternative  to  achieve  the  objectives  of 
the  rule. 

Vn,  Regulatory  Flexibility  Act 

FinCEN  certifies  that  this  amendment 
to  the  regulations  implementing  the 
Bank  Secrecy  Act  will  not  have  a 
significant,  adverse  financial  impact  on 
a  substantial  number  of  small 
depository  institutions.  By  adding  two 
new  classes  of  customers,  non-listed 
businesses  and  payroll  customers,  to  the 
list  of  exempt  persons,  the  final  rule 
represents  a  significant  decrease  in  the 
reporting  burden  imposed  on  all 
depository  institutions.  FinCEN 
anticipates  that  the  addition  of  these 


two  new  classes  of  exempt  persons  can 
contribute  to  at  least  a  2  million 
reduction  in  the  number  of  currency 
transaction  reports  filed  annually,  and  a 
cost  reduction  to  depository  institutions 
of  $16  million.  Further,  the 
requirements  placed  upon  depository 
institutions  under  the  reformed 
exemption  system,  as  laid  out  in  the 
final  rule,  represent  a  substantial  net 
decrease  in  the  burdens  associated  with 
the  prior  exemption  process.  For 
example,  depository  institutions  will  no 
longer  be  required  to  prepare  and 
submit  signed  exemption  statements,  or 
to  maintain  customer  exempt  lists. 
Under  the  reformed  system,  a 
depository  institution  will  be  able  to 
exempt  the  transactions  in  currency  of 
an  exempt  person  simply  by  the  one- 
time filing  of  a  currency  transaction 
report  form  that  identifies  the  exempt 
customer  and  the  exempting  depository 
institution,  and,  in  the  case  of  non-listed 
businesses  and  payroll  customers, 
renewing  the  exempt  status  of  its 
exempt  customers  every  two  years. 

Vni.  Paperwork  Reduction  Act 

In  accordance  with  requirements  of 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501,  et  seq.,  and  its 
implementing  regulations,  5  CFR  part 
1320,  the  following  information 
concerning  the  collection  of  information 
on  Internal  Revenue  Service  Form  4789 
is  presented  to  assist  those  persons 
wishing  to  comment  on  the  information 
collection. 

FinCEN  anticipates  that  this  final 
rule,  if  used  by  banks,  can  result  in  at 
least  a  2  million  reduction  in  the 
number  of  currency  transaction  reports 
required  to  be  filed  annually,  and  a  cost 
reduction  to  banks  of  $16  million. 
FinCEN  believes  that  these  estimated 
reductions  are  reasonable,  and  probably 
conservative. 

Title:  Currency  Transaction  Report. 
OMB  Number:  1506-0004. 
Description  of  Respondents:  All 
financial  institutions,  except  casinos. 
Estimated  Number  of  Respondents: 
250,000. 
Frequency:  As  required. 
Estimate  of  Burden:  Reporting  average 
of  19  minutes  per  response; 
recordkeeping  average  of  5  minutes  per 
response. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  10,000,000  responses. 
Reporting  burden  estimate  =  3,166,667 
hours;  recordkeeping  burden  estimate  = 
833,333  hours.  Estimated  combined 
total  of  4,000,000  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $80,000,000. 
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Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None.- 

Type  of  Review:  Extension. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.,  and  its 
implementing  regulations,  5  CFR  part 
1320,  the  following  information 
concerning  the  collection  of  information 
as  required  by  31  CFR  103.22  is 
presented  to  assist  those  persons 
wishing  to  comment  on  the  information 
collection. 

FinCEN  anticipates  that  this  final  rule 
will  result  in  a  reduction  in  hours  spent 
complying  with  exemption 
requirements  of  350,000  hours,  and  a 
reduction  in  cost  to  banks  of  $7,500,000. 
This  is  a  conservative  estimate,  based  on 
comments  and  discussions  with  banking 
industry  representatives  of  the  cost  of 
complying  with  the  administrative 
exemption  system  requirements. 

Title:  Currency  transaction  reporting 
exemption  recordkeeping  (31  CFR 
103.22). 

0^4B  Number:  1506-0009. 

Description  of  Respondents:  All 
banks. 

Estimated  Number  of  Respondents: 
19,000. 

Frequency:  As  required. 

Estimate  of  Burden:  Recordkeeping 
average  of  2  hours  per  respondent. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Recordkeeping  burden 
estimate  =  38,000  hours. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  to  the 
public  is  estimated  to  be  $760,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Request:  Extension. 

List  of  Subjects  in  31  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Banks  and 
banking,  Currency,  Foreign  banking. 
Foreign  currencies,  GambUng, 
Investigations,  Law  enforcement. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities,  Taxes. 

Amendment 

•  For  the  reasons  set  forth  above  in  the 
preamble,  31  CFR  part  103  is  amended 
as  follows: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5330. 


2.  Section  103.22  is  revised  to  read  as 
follows: 

§  1 03.22    Reports  of  transactions  In 
currency. 

(a)  General.  This  section  sets  forth  the 
rules  for  the  reporting  by  financial 
institutions  of  transactions  in  currency. 
The  reporting  obligations  themselves  are 
stated  in  paragraph  (b)  of  this  section. 
The  reporting  rules  relating  to 
aggregation  are  stated  in  paragraph  (c)  of 
this  section.  Rules  permitting  banks  to 
exempt  certain  transactions  from  the 
reporting  obligations  appear  in 
paragraph  (d)  of  this  section. 

(b)  Filing  obligations — (1)  Financial 
institutions  other  than  casinos.  Each 
financial  institution  other  than  a  casino 
shall  file  a  report  of  each  deposit, 
withdrawal,  exchange  of  currency  or 
other  payment  or  transfer,  by,  through, 
or  to  such  financial  institution  which 
involves  a  transaction  in  currency  of 
more  than  $10,000,  except  as  otherwise 
provided  in  this  secction.  In  the  case  of 
the  Postal  Service,  the  obligation 
contained  in  the  preceding  sentence 
shall  not  apply  to  payments  or  transfers 
made  solely  in  connection  with  the 
purchase  of  postage  or  philatelic 
products. 

(2)  Casinos.  Each  casino  shall  file  a 
report  of  each  transaction  in  currency, 
involving  either  cash  in  or  cash  out,  of 
more  than  $10,000. 

(i)  Transactions  in  currency  involving 
cash  in  include,  but  are  not  limited  to: 

(A)  Purchases  of  chips,  tokens,  and 
plaques; 

(B)  Front  money  deposits; 

(C)  Safekeeping  deposits; 

(D)  Payments  on  any  form  of  credit, 
including  markers  and  coimter  checks; 

(E)  Bets  of  currency; 

(F)  Currency  received  by  a  casino  for 
transmittal  of  funds  through  wire 
transfer  for  a  customer; 

(C)  Purchases  of  a  casino's  check;  and 
(H)  Exchanges  of  ciurency  for 

currency,  including  foreign  currency, 
(ii)  Transactions  in  currency 

involving  cash  out  include,  but  are  not 

limited  to: 

(A)  Redemptions  of  chips,  tokens,  and 
plaques; 

(B)  Front  money  withdrawals; 

(C)  Safekeeping  withdrawals; 

(D)  Advances  on  any  form  of  credit, 
including  markers  and  counter  checks; 

(E)  Payments  on  bets,  including  slot 
jackpots; 

(F)  Payments  by  a  casino  to  a 
customer  based  on  receipt  of  funds 
through  wire  transfer  for  credit  to  a 
customer; 

(G)  Cashing  of  checks  or  other 
negotiable  instnunents; 


(H)  Exchanges  of  currency  for 
currency,  including  foreign  currency; 
and 

(1)  Reimbursements  for  customers' 
travel  and  entertainment  expenses  by 
the  casino. 

(c)  Aggregation — (1)  Multiple 
branches.  A  financial  institution 
includes  all  of  its  domestic  branch 
offices,  and  any  recordkeeping  facility, 
wherever  located,  that  contains  records 
relating  to  the  transactions  of  the 
institution's  domestic  offices,  for 
purposes  of  this  section's  reporting 
requirements. 

(2)  Multiple  transactions— general.  In 
the  case  of  financial  institutions  other 
than  casinos,  for  purposes  of  this 
section,  multiple  currency  transactions 
shall  be  treated  as  a  single  transaction 
if  the  financial  institution  has 
knowledge  that  they  are  by  or  on  behalf 
of  any  person  and  result  in  either  cash 
in  or  cash  out  totaUng  more  than 
$10,000  during  any  one  business  day  (or 
in  the  case  of  the  Postal  Service,  any  one 
day).  Deposits  made  at  night  or  over  a 
weekend  or  holiday  shall  be  treated  as 

if  received  on  the  next  business  day 
following  the  deposit. 

(3)  Multiple  transactions — casinos.  In 
the  case  of  a  casino,  multiple  currency 
transactions  shall  be  treated  as  a  single 
transaction  if  the  casino  has  knowledge 
that  they  are  by  or  on^half  of  any 
person  and  result  in  either  cash  in  or 
cash  out  totaling  more  than  $10,000 
during  any  gaming  day.  For  purposes  of 
this  pcu^graph  (c)(3),  a  casino  shall  be 
deemed  to  have  the  knowledge 
described  in  the  preceding  sentence,  if: 
any  sole  proprietor,  partner,  officer, 
director,  or  employee  of  the  casino, 
acting  within  the  scope  of  his  or  her 
employment,  has  knowledge  that  such 
multiple  currency  transactions  have 
occurred,  including  knowledge  from 
examining  the  books,  records,  logs, 
information  retained  on  magnetic  disk, 
tape  or  other  machine-readable  media, 
or  in  any  manual  system,  and  similar 
documents  and  information,  which  the 
casino  maintains  pursuant  to  any  law  or 
regulation  or  within  the  ordinary  course 
of  its  business,  and  which  contain 
information  that  such  multiple  currency 
transactions  have  occurred. 

(d)  Transactions  of  exempt  persons — 
(1)  General.  No  bank  is  required  to  file 
a  report  otherwise  required  by 
paragraph  (b)  of  this  section  with 
respect  to  any  transaction  in  currency 
between  an  exempt  person  and  such 
bank,  or,  to  the  extent  provided  in 
paragraph  (d)(6)(vi]  of  this  section,       ^ 
between  such  exempt  person  and  other 
banks  affiliated  with  such  bank.  In 
addition,  a  non-bank  financial 
institution  is  not  required  to  file  a  report 
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otherwise  required  by  paragraph  (b)  of 
this  section  with  respect  to  a  transaction 
in  currency  between  the  institution  and 
a  commercial  bank.  (A  limitation  on  the 
exemption  described  in  this  paragraph 
(d)(1)  is  set  forth  in  paragraph  (d)(7)  of 
this  section.) 

(2)  Exempt  person.  For  purposes  of 
this  section,  an  exempt  person  is: 

(i)  A  bank,  to  the  extent  of  such  bank's 
domestic  operations; 

(ii)  A  department  or  agency  of  the 
United  States,  of  any  State,  or  of  any 
political  subdivision  of  any  State; 

(iii)  Any  entity  established  under  the 
laws  of  the  United  States,  of  any  State, 
or  of  any  political  subdivision  of  any 
State,  or  under  an  interstate  compact 
between  two  or  more  States,  that 
exercises  governmental  authority  on 
behalf  of  the  United  States  or  any  such 
State  or  political  subdivision; 

(iv)  Any  entity,  other  than  a  bank, 
whose  common  stock  or  analogous 
equity  interests  are  listed  on  the  New 
York  Stock  Exchange  or  the  American 
Stock  Exchange  or  whose  common  stock 
or  analogous  equity  interests  have  been 
designated  as  a  Nasdaq  National  Market 
Security  listed  on  the  Nasdaq  Stock 
Market  (except  stock  or  interests  listed 
under  the  separate  "Nasdaq  Small-Cap 
Issues"  heading),  provided  that,  for 
purposes  of  this  paragraph  (d)(2)(iv),  a 
person  that  is  a  financial  institution, 
other  than  a  bank,  is  an  exempt  person 
only  to  the  extent  of  its  domestic 
operations; 

(v)  Any  subsidiary,  other  than  a  bank, 
of  any  entity  described  in  paragraph 
(d)(2)(iv)  of  this  section  (a  "listed 
entity")  that  is  organized  under  the  laws 
of  the  United  States  or  of  any  State  and 
at  least  51  percent  of  whose  common 
stock  or  analogous  equity  interest  is 
o«rned  by  the  listed  entity,  provided 
that,  for  purposes  of  this  paragraph 
(d)(2)(v),  a  person  that  is  a  financial 
institution,  other  than  a  bank,  is  an 
exempt  person  only  to  the  extent  of  its 
domestic  operations; 

(vi)  To  the  extent  of  its  domestic 
operations,  any  other  commercial 
enterprise  (for  purposes  of  this 
paragraph  (d),  a  "non-listed  business"), 
other  than  an  enterprise  specified  in 
paragraph  (d)(6)(viii)  of  this  section, 
that: 

(A)  Has  maintained  a  transaction 
accoimt  at  the  bank  for  at  least  12 
months; 

(B)  Frequently  engages  in  transactions 
in  currency  with  the  bank  in  excess  of 
$10,000;  and 

(C)  Is  incorporated  or  organized  imder 
the  laws  of  the  United  States  or  a  State, 
or  is  registered  as  and  eligible  to  do 
business  within  the  United  States  or  a 
State;  or 


(vii)  With  respect  solely  to 
withdrawals  for  payroll  purposes  from 
existing  transaction  accounts,  any  other 
person  (for  purposes  of  this  paragraph 
(d),  a  "payroll  customer")  that: 

(A)  Has  maintained  a  transaction 
account  at  the  bank  for  at  least  12 
months; 

(B)  Operates  a  firm  that  regularly 
withdraws  more  than  $10,000  in  order 
to  pay  its  United  States  employees  in 
currency;  and 

(C)  Is  incorporated  or  organized  under 
the  laws  of  the  United  States  or  a  State, 
or  is  registered  as  and  eligible  to  do 
business  within  the  United  States  or  a 
State. 

(3)  Initial  designation  of  exempt 
persons — (i)  General.  A  bank  must 
designate  each  exempt  person  with' 
which  it  engages  in  transactions  in 
currency  by  the  close  of  the  30-day 
period  beginning  after  the  day  of  the 
first  reportable  transaction  in  currency 
with  that  person  sought  to  be  exempted 
from  reporting  under  the  terms  of  this 
paragraph  (d).  Except  where  the  person 
sought  to  be  exempted  is  another  bank 
as  described  in  paragraph  (d)(2)(i)  of 
this  section,  designation  by  a  bank  of  an 
exempt  person  shall  be  made  by  a  single 
filing  of  Internal  Revenue  Service  Form 
4789,  in  which  Une  36  is  marked 
"Designation  of  Exempt  Person"  and 
items  2-14  (Part  I,  Section  A)  and  items 
37-49  (Part  HI)  are  completed,  or  by 
filing  any  form  specifically  designated 
by  FinCEN  for  this  purpose.  The 
designation  must  be  made  separately  by 
each  bank  that  treats  the  person  in 
question  as  an  exempt  person,  except  as 
provided  in  paragraph  (d}(6)(vi)  of  this 
section.  The  designation  requirements 
of  this  paragraph  (d)(3)  apply  whether 
or  not  the  particular  exempt  person  to 
be  designated  has  previously  been 
treated  as  exempt  from  the  reporting 
requirements  of  prior  §  103.22(a)  imder 
the  rules  contained  in  31  CFR  103.22(a) 
through  (g),  as  in  effect  on  October  20. 
1998  (see  31  CFR  Parts  0  to  199  revised 
as  of  July  1, 1998).  A  special  transitional 
rule,  which  extends  the  time  for  initial 
designation  for  customers  that  have 
been  previously  treated  as  exempt  under 
such  prior  rules,  is  contained  in 
paragraph  (d)(ll)  of  this  section. 

[ii)  Special  rules  for  banks.  When 
designating  another  bank  as  an  exempt 
person,  a  bank  must  either  make  the 
filing  required  by  paragraph  (d)(3)(i)  of 
this  section  or  file,  in  such  a  format  and 
manner  as  FinCEN  may  specify,  a 
current  list  of  its  domestic  bank 
customers.  In  the  event  that  a  bank  files 
its  current  list  of  domestic  bank 
customers,  the  bank  must  make  the 
filing  as  described  in  paragraph  (d)(3)(i) 
of  this  section  for  each  bank  Uiat  is  a 


new  customer  and  for  which  an 
exemption  is  sought  under  this 
paragraph  (d). 

(4)  Annual  review.  The  information 
supporting  each  designation  of  an 
exempt  person,  and  the  application  to 
each  account  of  an  exempt  person 
described  in  paragraphs  (d)(2)(vi)  or 
(d)(2)(vii)  of  this  section  of  the 
monitoring  system  required  to  be 
maintained  by  paragraph  (d)(9)(ii)  of 
this  section,  must  be  reviewed  and 
verified  at  least  once  each  year. 

(5)  Biennial  filing  with  respect  to 
certain  exempt  persons — (i)  General.  A 
biennial  filing,  as  described  in 
paragraph  (d)(5)(ii)  of  this  section,  is 
required  for  continuation  of  the 
treatment  as  an  exempt  person  of  a 
customer  described  in  paragraph 
(d)(2)(vi)  or  (vii)  of  this  section.  No 
biennial  filing  is  required  for 
continuation  of  the  treatment  as  an 
exempt  person  of  a  customer  described 
in  paragraphs  (d)(2)(i)  through  (v)  of  this 
section. 

(ii)  Non-listed  businesses  and  payroll 
customers.  The  designation  of  a  non- 
listed  business  or  a  pajrroll  customer  as 
an  exempt  person  must  be  renewed 
biennially,  beginning  on  March  15  of 
the  second  calendar  year  following  the 
year  in  which  the  first  designation  of 
such  customer  as  an  exempt  person  is 
made,  and  every  other  March  15 
thereafter,  on  such  form  as  FinCEN  shall 
specify.  Biennial  renewals  must  include 
a  statement  certifying  that  the  bank's 
system  of  monitoring  the  transactions  in 
currency  of  an  exempt  person  for 
suspicious  activity,  required  to  be 
maintained  by  paragraph  (d)(9)(ii)  of 
this  section,  has  been  applied  as 
necessary,  but  at  least  armually,  to  the 
account  of  the  exempt  person  to  whom 
the  biennial  renewal  applies.  Biennial 
renewals  also  must  include  information 
about  any  change  in  control  of  the 
exempt  person  involved  of  which  the 
bank  knows  (or  should  know  on  the 
basis  of  its  records). 

(6)  Operating  rules — (i)  General  rule. 
Subject  to  the  specific  rules  of  this 
paragraph  (d),  a  bank  must  take  such 
steps  to  assure  itself  that  a  person  is  an 
exempt  person  (within  the  meaning  of 
the  appUcable  provision  of  paragraph 
(d)(2)  of  this  section),  to  document  the 
basis  for  its  conclusions,  and  document 
its  compliance,  with  the  terms  of  this 
paragraph  (d),  that  treasonable  and 
prudent  bank  would  take  and  document 
to  protect  itself  from  loan  or  other  fraud 
or  loss  based  on  misidentification  of  a 
person's  status,  and  in  the  case  of  the 
monitoring  system  requirement  set  forth 
in  paragraph  (d)(9)(ii)  of  this  section, 
such  steps  that  a  reasonable  and 
prudent  bank  would  take  and  document 
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to  identify  suspicious  transactions  as 
required  by  paragraph  (d)(9](ii)  of  this 
section. 

(ii)  Governmental  departments  and 
agencies.  A  bank  may  treat  a  person  as 
a  governmental  department,  agency,  or 
entity  if  the  name  of  such  person 
reasonably  indicates  that  it  is  described 
in  paragraph  {d)(2)(ii)  or  (d)(2)(iii)  of, 
this  section,  or  if  such  person  is  known 
generally  in  the  community  to  be  a 
State,  the  District  of  Columbia,  a  tribal 
government,  a  Territory  or  Insular 
Possession  of  the  United  States,  or  a 
political  subdivision  or  a  wholly-owned 
agency  or  instrumentality  of  any  of  the 
foregoing.  An  entity  generally  exercises 
governmental  authority  on  behalf  of  the 
United  States,  a  State,  or  a  political 
subdivision,  for  purposes  of  paragraph 
(d)(2)(iii)  of  this  section,  only  if  its 
authorities  include  one  or  more  of  the 
powers  to  tax,  to  exercise  the  authority 
of  eminent  domain,  or  to  exercise  police 
powers  with  respect  to  matters  within 
its  jurisdiction.  Examples  of  entities  that 
exercise  governmental  authority 
include,  but  are  not  limited  to,  the  New 
Jersey  Turnpike  Authority  and  the  Port 
Authority  of  New  York  and  New  Jersey. 

(iii)  Stock  exchange  listings.  In 
determining  whether  a  person  is 
described  in  paragraph  (d)(2)(iv)  of  this 
section,  a  bank  may  rely  on  any  New 
York,  American  or  Nasdaq  Stock  Market 
listing  published  in  a  newspaper  of 
general  circulation,  on  any  commonly 
accepted  or  published  stock  symbol 
guide,  on  any  information  contained  in 
the  Securities  and  Exchange 
Commission  "Edgar"  System,  or  on  any 
information  contained  on  an  Internet 
World-Wide  Web  site  or  sites 
maintained  by  the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  or  the  National  Association  of 
Securities  Dealers. 

(iv)  Listed  company  subsidiaries.  In 
determining  whether  a  person  is 
described  in  paragraph  (d)(2)(v)  of  this 
section,  a  bank  may  rely  upon: 

(A)  Any  reasonably  authenticated  _ 
corporate  officer's  certificate; 

(B)  Any  reasonably  authenticated 
photocopy  of  Internal  Revenue  Service 
Form  851  (Affiliation  Schedule)  or  the 
equivalent  thereof  for  the  appropriate 
tax  year;  or 

(C)  A  person's  Annual  Report  or  Form 
10-K,  as  filed  in  each  case  with  the 
Securities  and  Exchange  Commission. 

(v)  Aggregated  accounts.  In 
determining  the  qualification  of  a 
customer  as  an  exempt  person,  a  bank 
may  treat  all  transaction  accoimts  of  the 
customer  as  a  single  account.  If  a  bank 
elects  to  treat  all  transaction  accounts  of 
a  customer  as  a  single  account,  the  bank 
must  continue  to  treat  such  accounts 


consistently  as  a  single  account  for 
purposes  of  determining  the 
qualification  of  the  customer  as  an 
exempt  person. 

(vi)  Affiliated  banks.  The  designation 
required  by  paragraph  (d)(3)  of  this 
section  may  be  made  by  a  parent  bank 
holding  company  or  one  of  its  bank 
subsidiaries  on  behalf  of  all  bank 
subsidiaries  of  the  holding  company,  so 
long  as  the  designation  lists  each  bank 
subsidiary  to  which  the  designation 
shall  apply. 

(vii)  Sole  proprietorships.  A  sole 
proprietorship  may  be  treated  as  a  non- 
listed  business  if  it  otherwise  meets  the 
requirements  of  paragraph  (d)(2)(vi)  of 
this  section,  as  applicable.  In  addition, 
a  sole  proprietorship  may  be  treated  as 
a  payroll  customer  if  it  otherwise  meets 
the  requirements  of  paragraph  (d)(2)(vii) 
of  this  section,  as  applicable. 

(viii)  Ineligible  businesses.  A  business 
engaged  primarily  in  one  or  more  of  the 
following  activities  may  not  be  treated 
as  a  non-listed  business  for  purposes  of 
this  paragraph  (d):  serving  as  financial 
institutions  or  agents  of  financial 
institutions  of  any  type;  purchase  or  sale 
to  customers  of  motor  vehicles  of  any 
kind,  vessels,  aircraft,  farm  equipment 
or  mobile  homes;  the  practice  of  law, 
accountancy,  or  medicine;  auctioning  of 
goods;  chartering  or  operation  of  ships, 
buses,  or  aircraft;  gaming  of  any  kind 
(other  than  licensed  parimutuel  betting 
at  race  tracks);  investment  advisory 
services  or  investment  banking  services; 
real  estate  brokerage;  pawn  brokerage; 
title  insurance  and  real  estate  closing; 
trade  union  activities;  and  any  other 
activities  that  may  be  specified  by 
FinCEN.  A  business  that  engages  in 
multiple  business  activities  may  be 
treated  as  a  non-listed  business  so  long 
as  no  more  than  50%  of  its  gross 
revenues  is  derived  from  one  or  more  of 
the  ineligible  business  activities  listed 
in  this  paragraph  (d)(6)(viii). 

(ix)  Transaction  account.  A 
transaction  account,  for  purposes  of 
paragraph  (d)  of  this  section,  is  any 
account  described  in  section  19(b)(1)(C) 
of  the  Federal  Reserve  Act,  12  U.S.C. 
461(b)(1)(C).  For  purposes  of  paragraphs 
(d)(2)(vi)  and  (d)(2)(vii)  of  this  section, 
a  person  is  an  exempt  person  only  to  the 
extent  of  such  person's  eligible 
transaction  accounts. 

(x)  Documentation.  The  records 
maintained  by  a  bank  to  document  its 
compliance  with  and  administration  of 
the  rules  of  this  paragraph  (d)  shall  be 
maintained  in  accordance  with  the 
provisions  of  §  103.38. 

(7)  Limitation  on  exemption.  A 
transaction  carried  out  by  an  exempt 
person  as  an  agent  for  another  person 
who  is  the  beneficial  owner  of  the  funds 


that  are  the  subject  of  a  transaction  in 
currency  is  not  subject  to  the  exemption 
fi-om  reporting  contained  in  paragraph 
(d)(1)  of  this  section. 

(8)  Limitation  on  liability,  (i)  No  bank  . 
shall  be  subject  to  penalty  under  this 
part  for  failure  to  file  a  report  required 
by  paragraph  (b)  of  this  section  with 
respect  to  a  transaction  in  currency  by 
an  exempt  person  with  respect  to  which 
the  requirements  of  this  paragraph  (d) 
have  been  satisfied,  unless  the  bank: 

(A)  Knowingly  files  false  or 
incomplete  information  with  respect  to 
the  transaction  or  the  customer  engaging 
in  the  transaction;  or 

(B)  Has  reason  to  believe  that  the 
customer  does  not  meet  the  criteria 
established  by  this  paragraph  (d)  for 
treatment  of  the  transactor  as  an  exempt 
person  or  that  the  transaction  is  not  a 
transaction  of  the  exempt  person. 

(ii)  Subject  to  the  specific  terms  of 
this  paragraph  (d),  and  absent  any 
specific  luiowledge  of  information 
indicating  that  a  customer  no  longer 
meets  the  requirements  of  an  exempt 
person,  a  bank  satisfies  the  requirements 
of  this  paragraph  (d)  to  the  extent  it 
continues  to  treat  that  customer  as  an 
exempt  person  imtil  the  date  of  that 
customer's  next  periodic  review,  which, 
as  required  by  paragraph  (d)(4)  of  this 
section,  shall  occur  no  less  than  once 
each  year. 

(iii)  A  bank  that  files  a  report  with 
respect  to  a  currency  transaction  by  an 
exempt  person  rather  than  treating  such 
person  as  exempt  shall  remain  subject, 
with  respect  to  each  such  report,  to  the 
rules  for  filing  reports,  and  the  penalties 
for  filing  false  or  incomplete  reports  that 
are  applicable  to  reporting  of 
transactions  in  currency  by  persons 
other  than  exempt  persons. 

(9)  Obligations  to  file  suspicious 
activity  reports  and  maintain  system  for 
monitoring  transactions  in  currency,  (i) 
Nothing  in  this  paragraph  (d)  relieves  a 
bank  of  the  obligation,  or  reduces  in  any 
way  such  bank's  obligation,  to  file  a 
report  required  by  §  103.21  with  respect 
to  any  transaction,  including  any 
transaction  in  currency  that  a  bank 
knows,  suspects,  or  has  reason  to 
suspect  is  a  transaction  or  attempted 
transaction  that  is  described  in 

§  103.21(a)(2)(i),  (ii),  or  (iii).  or  relieves 
a  bank  of  any  reporting  or  recordkeeping 
obligation  imposed  by  this  part  (except 
the  obligation  to  report  transactions  in 
currency  pursuant  to  this  section  to  the 
extent  provided  in  this  paragraph  (d)). 
Thus,  for  example,  a  sharp  increase 
from  one  year  to  the  next  in  the  gross 
total  of  currency  transactions  made  by 
an  exempt  customer,  or  similarly 
anomalous  transaction  trends  or 
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patterns,  may  trigger  the  obligations  of 
a  bank  under  §  103.21. 

(ii)  Consistent  with  its  annual  review 
obligations  under  paragraph  (d)(4)of  this 
section,  a  bank  shall  establish  and 
maintain  a  monitoring  system  that  is 
reasonably  designed  to  detect,  for  each 
accoimt  of  a  non-listed  business  or 
payroll  customer,  those  transactions  in 
currency  involving  such  accoimt  that 
would  require  a  bulk  to  file  a  suspicious 
transaction  report.  The  statement  in  the 
preceding  sentence  with  respect  to 
accoimts  of  non-listed  and  payroll 
customers  does  not  limit  the  obligation 
of  banks  generally  to  take  the  steps 
necessary  to  satisfy  the  terms  of 
paragraph  (d](9)(i)  of  this  section  and 
§  103.21  with  respect  to  all -exempt 
persons. 

(10)  Revocation.  The  status  of  any 
person  as  an  exempt  person  under  this 
paragraph  (d)  may  be  revoked  by 
FinCXN  by  written  notice,  which  may 
be  provided  by  pubUcation  in  the 
Federal  Register  in  appropriate 
situations,  on  such  terms  as  are 
specified  in  such  notice.  Without  any 
action  on  the  part  of  the  Treasury 
Department  and  subfect  to  the  limitation 
on  liability  contained  in  paragraph 
(d)(8)(ii)  of  this  section: 

(i)  The  status  of  an  entity  as  an 
exempt  person  under  paragraph 
(d)(2)(iv)  of  this  section  ceases  once 
such  entity  ceases  to  be  listed  on  the 
applicable  stock  exchange;  and 

fii)  The  status  of  a  subsidiary  as  an 
exempt  person  imder  paragraph  (d)(2)(v) 
of  this  section  ceases  once  such 
subsidiary  ceases  to  have  at  least  51  per 
cent  of  its  common  stock  or  analogous 
equity  interest  owned  by  a  listed  entity. 

(11}  Transitional  rule,  (i)  No  accounts 
may  be  newly  granted  an  exemption  or 
placed  on  an  exempt  list  on  or  after 
October  21, 1998,  imder  the  rules 
contained  in  31  CFR  103.22(b)  through 
(g),  as  in  effect  on  October  20, 1998  (see 
31  CFR  Parts  0  to  199  revised  as  of  July 
1, 1998). 

(ii)  If  a  bank  properly  treated  an 
accoimt  (a  "previously  exempted 
account")  as  exempt  on  October  20, 
1998  imder  the  rules  contained  in  31 
CFR  103.22(b)  through  (g),  as  in  effect 
on  October  20, 1998  (see  31  CFR  Parts 
0  to  199  revised  as  of  July  1, 1998),  it 
may  continue  to  treat  such  accoimt  as 
exempt  under  such  prior  rules  with 
respect  to  transactions  in  currency 
occurring  on  or  before  June  30,  2000, 
provided  that  it  does  so  consistently 
imtil  the  earlier  of  June  30,  2000,  and 
the  date  on  which  the  bank  makes  the 
designation  or  the  determination 
described  in  paragraph  (d)(ll)(iii)  of 
this  section.  A  bank  that  continues  to 
treat  a  previously  exempted  account  as 


exempt  under  the  prior  rules,  and  for 
the  period,  specified  in  the  preceding 
sentence,  shall  remain  subject  to  such 
prior  rules,  and  to  the  penalties  for 
failing  to  comply  therewith,  with 
respect  to  transactions  in  currency 
occurring  during  such  period. 

(iii)  A  Dank  must,  on  or  before  July  1, 
2000,  either  designate  the  holder  of  a 
previously  exempted  accoimt  as  an 
exempt  person  under  paragraph  (d)(2)  of 
this  section  or  determine  that  it  may  not 
or  will  not  treat  such  holder  as  an 
exempt  person  under  paragraph  (d)(2)  of 
this  section  (so  that  it  will  be  required 
to  make  reports  under  paragraph  (a)  of 
this  section  with  respect  to  transactions 
in  ciurency  by  such  person  occurring  on 
or  after  the  date  of  determination,  but  no 
later  than  July  1,  2000).  A  bank  that 
initially  does  not  designate  the  holder  of 
a  previously  exempted  account  as  an 
exempt  person  for  periods  beginning 
after  June  30,  2000,  may  later  make  such 
a  designation,  to  the  extent  otherwise 
permitted  to  do  so  by  this  paragraph  (d), 
for  periods  after  the  effective  date  of 
such  designation. 

Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1506-0009.) 
.     Dated:  September  14, 1998. 
William  F.  Baity. 
Acting  Director, 

Financial  Crimes  Enforcement  Network. 
(PR  Doc.  98-24969  Filed  9-18-98;  8:45  am) 
MLUNG  COOE  4a20-03-P 


DEPARTMENT  OF  THE  TREASURY 
Rscal  Service 

31  CFR  Part  357 

[Department  of  ttie  Treasury  CIreular,  Public 
Debt  Series,  No.  2-86] 

Regulations  Governing  Boolt-Entry 
Treasury  Bonds,  Notes,  and  Bills; 
Detenmlnation  Regarding  State 
Statutes;  Wisconsin,  New  Hampshire 
and  Michigan 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Determination  of  substantially 
identical  state  statutes. 

summary:  The  Department  of  the 
Treasury  is  announcing  that  it  has 
reviewed  the  statutes  of  Wisconsin,  New 
Hampshire  and  Michigan  which  have 
recently  enacted  laws  adopting  Revised 
Article  8  of  the  Uniform  Commercial 
Code — Investment  Securities  ("Revised 
Article  8")  and  determined  that  they  are 
substantially  identical  to  the  uniform 
version  of  Revised  Article  8  for 
purposes  of  interpreting  the  rules  in  31 
CFR  Part  357,  Subpart  B  (the  "TRADES" 


regulations).  Therefore,  that  portion  of 
the  TRADES  rule  requiring  application 
of  Revised  Article  8  if  a  state  has  not 
adopted  Revised  Article  8  will  no  longer 
be  applicable  for  those  3  states. 
EFFECTIVE  DATE:  September  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Dyson,  Attorney- Advisor  (202) 
219-3320,  or  Cynthia  E.  Reese.  Deputy 
Chief  Counsel  (202)  219-3320. 
ADDRESSES:  Copies  of  this  notice  are 
available  for  downloading  from  the 
Bureau  of  the  Public  Debt  home  page  at: 
http  ://www.  publicdebt  .treas.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
23, 1996,  The  Department  published  a 
final  rule  to  govern  securities  held  in 
the  commercial  book-entry  system,  now 
referred  to  as  the  Treasury/Reserve 
Automated  Debt  Entry  System 
("TRADES"),  61  FR  43626. 

In  the  commentary  to  the  final 
regulations.  Treasury  stated  that  for  the 
28  states  that  had  by  then  adopted 
Revised  Article  8,  the  versions  enacted 
were  "substantially  identical"  to  the 
uniform  version  for  purposes  of  the  rule. 
Therefore,  for  those  states,  that  portion 
of  the  TRADES  rule  requiring 
application  of  Revised  Article  8  was  not 
invoked.  Treasury  also  indicated  in  the 
commentary  that  as  additional  states 
adopt  Revised  Article  8,  notice  would 
be  provided  in  the  Federal  Register  as 
to  whether  the  enactments  are 
substantially  identical  to  the  uniform 
version  so  that  the  federal  application  of 
Revised  Article  8  would  no  longer  be  in 
effect  for  those  states.  Treasiuy  adopted 
this  approach  in  an  attempt  to  provide 
certainty  in  application  of  the  rule  in 
response  to  public  comments.  Notices 
have  subsequently  been  published 
setting  forth  Treasury's  determination 
concerning  19  additional  states' 
enactment  of  Revised  Article  8.  See  (62 
FR  26,  January  2, 1997, 62  FR  34010, 
June  18, 1997,  62  FR  61912,  November 
20,  1997,  63  FR  20099,  April  23, 1998 
and  63  FR  35807.  July  1, 1998).  Thus, 
a  total  of  50  states,  including  the  three 
states  addressed  herein,  the  District  of 
Columbia  and  Puerto  Rico,  have  enacted 
statutes  substantially  identical  to  the 
imiform  version  of  Revised  Article  8. 

This  notice  addresses  the  recent 
adoption  of  Article  8  by  Wisconsin, 
New  Hampshire  and  Michigan. 

Treasury  has  reviewed  the  three  state 
enactments  and  has  concluded  all  of 
them  are  substantially  identical  to  the 
uniform  version  of  Revised  Article  8. 

Accordingly,  if  either  §  357.10(b)  or 
§  357.11(b)  directs  a  person  to 
Wisconsin,  New  Hampshire  and 
Michigan,  the  provisions  of  §§  357.10(c) 
and  357.11(d)  of  the  TRADES  rule  are 
not  applicable. 
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Dated:  September  15, 1998. 
Van  Zeck, 

Commissioner  of  the  Public  Debt. 
|FR  Doc.  98-25213  Filed  9-17-98;  8:45  am] 

MLLMQ  CODE  4aiO-3»-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  100 

[CGD08-08-060] 

RIN2115-AE46 

Special  Local  Regulations:  2nd  Annual 
HobtM  Island  Regatta,  Tennessee 
River  Mile  333.5  to  336.5,  HuntsviUe, 
AlatMima 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  Final  Rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  2nd  Annual 
Hobbs  Island  Regatta.  This  event  will  be 
held  on  September  26, 1998  from  9:00 
a.m.  until  4:00  p.m.  at  the  riverfront  in 
HuntsviUe,  AL.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  diuing  the  event. 
DATES:  These  regulations  are  effective 
from  9  a.m.  until  4  p.m.  on  September 
26,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Tom  Boyles.  Marine  Safety  Office, 
Paducah,  KY.  Tel:  (502)  442-1621  ext. 
310. 
SUPPLEMENTARY  INFORMATION: 

Draftiiig  Informadon 

The  drafters  of  this  regulation  are 
LTJG  Tom  Boyles,  Project  Officer, 
Marine  Safety  Office  Paducah,  and  LTJG 
Michele  Woodruff,  Project  Attorney, 
Eighth  Coast  Guard  District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
elective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rule  making  procedures  would  have 
been  impracticable.  The  details  of  the 
event  were  not  finalized  with  sufficient 
time  remaining  to  publish  proposed 
rules  in  advance  of  the  event  or  to 
provide  for  a  delayed  effective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  the  2nd  Annual  Hobbs 
Island  Regatta.  The  Rocket  City  Rowing 
Club  sponsors  this  event.  The  event  will 
consist  of  a  three-mile  rowing  race 
involving  rowing  shells  of  up  to  60  feet 


in  length  with  nine  person  crews.  The 
sponsor  expects  approximately  300  to 
350  participants  and  between  10  and  15 
spectator  boats.  Spectators  will  be  able 
to  view  the  event  from  areas  designated 
by  the  sponsor. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  tinder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
because  of  the  event's  short  diuation. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  duration. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2-1, 
paragraph  (34)(h)  of  Commandant 
Instruction  Ml6475.lCLthis  rule  is 
excluded  from  furtl^  environmental 
documentatiojx^^ 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  lOiMAMENDED] 

1.  The  authority  citation  of  part  100 
continues  to  read  as  follows: 

Authoirty:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T09- 
060  is  added  to  read  as  follows: 

}10a3&-T08-060   TennessM  River  at 
Huntsviito,  Alabama. 

(a)  Regulated  Area:  A  regulated  area  is 
established  on  the  Tennessee  River 
between  miles  333.5  and  336.5. 

(b)  Special  Local  Regulation:  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state  or  local 
law  enforcement  and/or  sponsor 
provided  vessels  assigned  to  patrol  the 
event. 

(1)  No  spectators  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given: 
failure  to  do  so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and/or  property  and  can  be  reached 
on  VHF-FM  Channel  16  by  using  the 
call  sign  "PATCOM". 

Effective  Date:  These  regulations  will 
be  effective  on  September  26, 1998  frt>m 
9:00  a.m.  until  4:00  p.m. 

Dated:  September  4, 1998. 
A.  L.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard, 

Acting  Commander,  Sth.Coast  Guard  Dist. 

[FR  Doc.  98-25160  Filed  9-18-98;  8:45  am] 

BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD07-48-008] 

RIN2115-AE46 

Special  Local  Regulations;  Around 
Alone  Sailboat  Race,  Charleston,  SC 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 
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summary:  The  Coast  Guard  is  revising 
the  temporary  special  local  regulations 
that  created  a  regulated  area  in  the 
coastal  waters  off  Charleston,  SC,  for  the 
Around  Alone  single-handed  sailboat 
race,  sponsored  by  Great  Adventures, 
Ltd.  The  revisions  to  the  dimensions  of 
the  regulated  area  include  extending  the 
area  further  offshore  and  will  ensure  a 
more  controlled  start  and  safer  passage 
for  the  participants  once  the  race  has 
begun.  These  regulations  are  necessary 
to  provide  for  the  safety  of  life  on 
navigable  waters  because  of  the 
expected  presence  of  niunerous 
spectator  craft. 

DATES:  This  section  becomes  effective 
from  10  am  until  2  pm  (EDT)  on 
September  26, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  S.  Brisco,  Project  Manager,  Coast 
Guard  Group  Charleston  at  (843)  724- 
7628. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  published  a  Notice 
of  Proposed  Rulemaking  in  the  Federal 
Register  on  March  30, 1998  (63  FR 
15115)  and  the  Final  Rule  on  July  2. 
1998  (63  FR  36181). 

Background  and  Purpose 

These  regulations  revised  the  size  and 
location  of  the  regulated  area  and  are 
needed  to  provide  for  the  safety  of  life 
during  the  start  of  the  Around  Alone 
1998-99  sailing  race.  These  revised 
regulations  are  intended  to  promote  safe 
navigation  offshore  of  Charleston  Harbor 
immediately  before,  during,  and  after 
the  start  of  the  race,  by  creating  a  larger 
area  to  control  the  traffic  entering, 
exiting,  and  traveling  within  the 
regulated  area.  The  anticipated 
concentration  of  commercial  traffic, 
spectator  vessels,  and  participating 
vessels  associated  with  the  race  poses  a 
safety  concern. 

The  regulated  area  will  encompasses 
an  area  south  of  Charleston  Harbor 
entrance  lighted  buoy  7  (LLNR  2405). 
Eight  conspicuous  markers  will  indicate 
the  boundaries  of  the  regulated  area. 
These  regulations  prohibit  the 
movement  of  spectator  vessels  and  other 
non-participants  within  the  regulated 
area  on  September  26, 1998,  between  10 
a.m.  and  2  p.m.,  at  the  discretion  of  the 
Coast  Guard  Patrol  Commander. 

In  accordance  with  5  U.S.C.  533,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  these  revised 
regulations  and  good  cause  exists  for 
making  them  effective  in  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register.  Following  normal 
rulemaking  procedures  would  have 


been  impracticable.  The  decision  to 
increase  the  size  of  the  regulated  area 
for  safety  purposes  was  not  made  with 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  delayed  effective  date. 

Regulatory  Evaluation 

This  revised  rule  is  not  a  major 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has 
exempted  it  fi'om  review  under  that 
order.  It  is  not  significant  under  the 
regulatory  polices  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
revised  regulations  will  only  be  in 
effective  for  approximately  4  hours  on 
September  26, 1998.^ 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  revised  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owTied  and 
operated  and  are  not  dominant  in  their 
field,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  revised 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
increase  in  the  size  of  the  regulated  area 
is  not  significant,  and  it  would  be  in 
effect  for  only  4  hours  in  a  limited  area 
outside  Charleston  harbor. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3051  etseq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  revised 


rule,  and  has  determined  pursuant 
figure  2-1,  paragraph  #340i)  of 
Commandant  Instruction  M16475.1C, 
that  this  proposal  is  categorically 
excluded  from  further  environmental 
docimientation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  and  copying. 

List  of  Subjects  in  33  CFR  Fart  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Fart  100  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  KXMAMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Revise  section  100.35T-07-008  to 
read  as  follows; 

f100.35T-07-008    Around  Alone  1998-09 
Sailing  Race;  Charleston,  SC. 

(a)  Definitions: 

(1)  Regulated  area.  The  regulated  area 
includes  the  waters  off  Charleston,  SC, 
in  an  area  bounded  by  eight  points 
located  at  32-42. 112N,  79-48.008W; 
32-41. 711N,  79-47.329W;  32-41.676N, 
79-46.730W;  32-41. 169N,  79-45.737W; 
32-40.033N,  79-46.709W;  32-40.619N, 
7»-47.67lW;  32-41.091N,  79-47.867W: 
32-41.554N,  79-48.591W.  All 
coordinates  reference  Datiun:  NAD  83. 
Each  of  these  eight  points  will  be 
conspicuously  marked  with  a  marker. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Charleston,  SC. 

(b)  Special  Local  Regulations.  (1) 
Entry  into  the  regulated  area  by  other 
than  event  participants  is  prohibited, 
unless  otherwise  authorized  by  the 
Coast  Guard  Patrol  Commander. 

(2)  The  Coast  Guard  Patrol 
Commander  may  delay,  modify,  or 
cancel  the  race  as  conditions  or 
circumstances  require.  The  Coast  Guard 
Patrol  Commander  shall  monitor  the 
start  of  the  race  with  the  race 
committee,  to  allow  for  a  window  of 
opportunity  for  the  race  participants  to 
depart  the  harbor  with  minimal 
interference  with  inbound  or  outbound 
commercial  traffic. 

(3)  Spectator  and  other  non- 
participating  vessels  may  only  follow 
the  participants  out  of  Charleston 
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Harbor  to  the  race  starting  area  if  they 
maintain  a  minimum  distance  of  500 
yards  behind  the  last  participant,  at  the 
discretion  of  the  Patrol  Conunander. 
Upon  completion  of  the  start  of  the  race 
and  when  the  last  race  participant  has 
passed  the  outermost  boundary  of  the 
regulated  area,  all  vessels  may  resume 
normal  operations. 

(4)  The  regulations  specified  in  this 
paragraph  apply  only  within  the 
navigable  waters  of  the  United  States.  In 
the  waters  within  the  regulated  area  that 
are  outside  the  navigable  waters  of  the 
United  States,  the  following 
nonobligatory  guidelines  apply. 

(i)  All  unaffiliated  vessels  should 
remain  clear  of  the  regulated  area  and 
avoid  interfering  with  any  Around 
Alone  participant  or  Coast  Guard  vessel. 
Interference  with  participants  or  any 
race  activity  may  constitute  a  safety 
hazard  warranting  cancellation  or 
termination  of  all  or  part  of  the  Around 
Alone  activities  by  the  Capteiin  of  the 
Port. 

(ii)  Any  unauthorized  entry  into  the 
zone  by  unaffiliated  vessels  constitutes 
a  risk  to  the  safety  of  marine  traffic. 
Such  entry  will  constitute  a  factor  to  be 
considered  in  determining  whether  a 
person  has  operated  a  vessel  in  a 
negligent  manner  in  violation  of  46 
U.S.C.  2302. 

(c)  Date.  This  section  becomes 
effective  at  10  a.m.  and  terminates  at  2 
p.m.  EDT  on  September  26, 1998. 

Dated:  September  10, 1998. 
Norman  T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 
|FR  Doc.  9&-25161  Filed  »-ia-98;  8:45  am] 
BILLMO  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[TN-AT-«8-01;  FRL-e<63-4] 

New  Stationary  Sources;  Supplemental 
Delegation  of  Authority  to  Tennessee 
and  Nashville-Davidson,  Tennessee 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  Authority. 

SUMMARY:  The  State  of  Tennessee  and    . 
Nashville-Davidson  County,  Tennessee 
have  requested  that  EPA  delegate 
authority  for  implementation  and 
enforcement  of  existing  New  Source 
Performance  Standards  (NSPS)  which 
have  been  previously  adopted  by  the 
State,  but  have  remained  undelegated  by 
EPA,  tuid  to  approve  the  mechanism  for 


delegation  (automatic)  of  future  NSPS. 
The  purpose  of  the  agency  requests  for 
approval  of  their  delegation  mechanism 
is  to  streamline  the  existing 
administrative  procedures  by 
eliminating  unnecessary  steps  involved 
in  taking  delegation  of  federal  NSPS 
regulations.  With  the  new  NSPS 
delegation  mechanism  in  place,  once  a 
new  or  revised  NSPS  is  promulgated  by 
EPA,  delegation  of  authority  from  EPA 
to  the  Tennessee  Department  of 
Environment  and  Conservation  and  the 
Metropolitan  Health  Department  of 
Nashville  and  Davidson  County  will 
become  effective  on  the  date  the  NSPS 
is  promulgated.  No  further  State  or  local 
requests  for  delegation  wrill  be 
necessary.  Likewise,  no  further  Federal 
Register  notices  will  be  published.  The 
EPA's  review  of  each  of  the  agencies' 
pertinent  laws,  rules,  and  regulations 
indicate  that  adequate  and  eff^ective 
procedures  are  in  place  for  the 
implementation  and  enforcement  of 
these  Federal  standards.  This  document 
was  written  to  inform  the  public  of 
delegations  that  were  made  to  the  above 
mentioned  agencies  for  which  a  Federal 
Register  notice  was  not  previously 
v^itten  and  to  inform  the  public  of  the 
agencies'  new  mechanism  for  delegation 
of  future  NSPS. 

EFFECTIVE  DATE:  The  effective  date  is 
September  21, 1998. 
ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hoius  at  the  following  locations: 
Environmental  Protection  Agency, 
Region  4,  Air  &  Radiation  Technology 
Branch,  61  Forsyth  Street,  S.W.. 
Atlanta,  Georgia  30303 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L&C 
Annex,  401  Church  Street,  Nashville, 
Tennessee  37243-1531 
Metropolitan  Health  Department  of 
Nashville  and  Davidson  County, 
Bureau  of  Environmental  Health 
Services,  311 — 23rd  Avenue,  North, 
Nashville,  Teimessee  37203, 
Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  delegated  stemdards  should  not  be 
submitted  to  the  Region  4  office,  but 
should  instead  be  submitted  to  the 
following  addresses: 
Teimessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L&C 
Annex,  401  Church  Street,  Nashville, 
Tennessee  37243-1531 
Metropolitan  Health  Department  of 
Nashville  and  Davidson  Coimty. 


Bureau  of  Environmental  Health 

Services,  311 — 23rd  Avenue,  North, 

Nashville,  Tennessee  37203. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Katy  Forney,  Air  &  Radiation 
Technology  Branch,  Environmental 
Protection  Agency,  Region  4.  61  Fors5rth 
St.  SW,  Atlanta,  Georgia  30303,  404- 
562-9130. 

SUPPLEMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  Sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15, 1990, 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60,  New  Source 
Performance  Standards  (NSPS). 

On  April  11, 1980,  the  EPA  initially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NSPS  program  to  the  State  of  Tennessee 
and  on  May  25, 1977,  the  NSPS  program 
was  initially  delegated  to  the  Nashville- 
Davidson  County  local  program.  These 
agencies  have  subsequently  requested  a 
delegation  of  authority  for 
implementation  and  enforcement  of  the 
previously  adopted,  undelegated  Part  60 
NSPS  categories  listed  below  as  well  as 
future  NSPS  categories  codified  in  40 
CFR  Part  60. 

The  State  of  Tennessee: 

Currently,  no  NSPS  regulations  are 
waiting  delegation. 

Nashville-Davidson  County, 
Teimessee: 

Delegation  Requested  on  October  24, 
1996: 

40  CFR  part  60,  Subpart  Ea,  as 
amended  12-19-95 

40  CFR  part  60,  Subpart  Eb, 
promulgated  12-19-95 

40  CFR  part  60,  Subpart  WWW, 
promulgated  3-12-96 
Delegation  Requested  on  October  6, 
1997: 

40  CFR  part  60,  Subpart  Ec, 
promulgated  9-15-97 

All  current  NSPS  categories  are 
delegated  with  the  exception  of  the 
following  sections  within  those  subparts 
that  may  not  be  delegated.  Futiire  NSPS 
regulations  will  contain  a  list  of  sections 
that  will  not  be  delegated  for  that 
subpart. 

1.  Subpart  A— §§  60.8(b)  (1)  through  (5), 
§  60.11(e)  (7)  and  (8),  §60.13  (g).  (i) 
and  (j)(2) 

2.  Subpart  B— §§  60.22,  §  60.27,  and 
§60.29 

3.  Subpart  Da— §  60.45a 

4.  Subpart  Db— §  60.44b(f),  §  60.44b(g). 
§60.49b(a)(4) 

5.  Subpart  Dc— §  60.48c(a)(4) 

6.  Subpart  Ec— §60.56(c)(i) 

7.  Subpart  J— §  60.105(a)(13)(iii), 
§60.106(i)(12) 

8.  Subpart  Ka— §  60.114a 
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9.  Subpart  Kb— §60.1  llb(f)(4). 

§  60.114b,  §60.116b(e)(3)  (ui)  and  (iv), 
§60.116b(f)(2)(iii) 

10.  Subpart  C)—§  60.153(e) 

11.  Subpart  EE—§  60.316(d) 

12.  Subpart  GG— §  60.334(b)(2), 

§60.335(0(1) 

13.  Subpart  RR—§  60.446(c) 

14.  Subpart  SS— §  60.456(d) 

15.  Subpart  TT—§  60.466(d) 

16.  Subpart  UU— §  60.474(g) 

17.  Subpart  W— §  60.482-l(c)(2)  and 
§60.484 

18.  Subpart  WW— §  60.496(c) 

19.  Subpart  XX— §  60.502(e)(6) 

20.  Subpart  AAA— §60.533,  §60.534, 
§60.535,  §60.536(i)(2),  §60.537, 

§  60.538(e),  §60.539 

21.  Subpart  BBB— §  60.543(c)(2)(ii)(B) 

22.  Subpart  DDD— §  60.562-2(c) 

23.  Subpart  m— §  60.613(e) 

24.  Subpart  NNN— §  60.663(e) 

25.  Subpart  RRR—§  60.703(e) 

26.  Subpart  SSS— §60.711(a)(16), 

§  60.713(b)(l)(i).  §  60.713(b)(l)(ii). 
§60.713(b)(5)(i),  §  60.713(d), 
§  60.715(a),  §60.716 

27.  Subpart  TTT— §  60.723(b)(1). 

§  60.723(b)(2)(i)(C).  §  60.723(b)(2)(iv), 
§  60.724(e),  §  60.725(b) 

28.  Subpart  VW— §60.743(a)(3)(v)(A) 
and  (B),  §  60.743(e),  §  60.745(a), 
§60.746 

After  a  thorough  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  all  source  categories.  All 
sources  subject  to  the  requirements  of 
40  CFR  Part  60  will  now  be  under  the 
jiuisdiction  of  the  appropriate  above 
mentioned  agency. 

Since  review  of  the  pertinent  laws, 
rules,  and  regulations  for  the  State  and 
local  agencies  "have  shown  them  to  be 
adequate  for  implementation  and 
enforcement  of  existing,  previously 
adopted,  imdelegated  NSPS  and  future 
NSPS,  EPA  hereby  notifies  the  public 
that  it  has  delegated  the  authority  for 
existing,  previously  adopted  and 
imdelegated  NSPS  as  well  as  the 
mechanism  for  delegation  (automatic)  of 
future  NSPS  source  categories  upon 
publication  of  this  Federal  Register 
notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  6  of  Executive 
Order  12866. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  as  that 
term  is  defined  in  5  U.S.C.  804(3). 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  101, 110,  111,  112  and 
301  of  the  Clean  Air  Act,  as  amended  (42 
U.S.C  7401.  7410.  7411.  7412  and  7601). 


Dated:  September  8. 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
IFR  Doc.  98-25202  Filed  9-18-98;  8:45  am) 
BILUNQ  CODE  6660  SO  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
IFL-AT-©8-01;  FRL-6163-SI 

New  Stationary  Sources;  Supplemental 
Delegation  of  Authority  to  the  State  of 
Florida 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  Authority. 

SUMMARY:  The  State  of  Florida  has 
requested  that  EPA  delegate  authority 
for  implementation  and  enforcement  of 
existing  New  Source  Performance 
Standards  (NSPS)  which  have  been 
previously  adopted  by  the  State,  but 
have  remained  undelegated  by  EPA,  and 
to  approve  the  mechanism  for 
delegation  (adopt-by-reference)  of  future 
NSPS.  The  purpose  of  Florida's  request 
for  approval  of  their  delegation 
mechanism  is  to  streamline  the  existing 
administrative  procedures  by 
eliminating  unnecessary  steps  involved 
in  taking  delegation  of  federal  NSPS 
regulations.  With  the  new  NSPS 
delegation  mechanism  in  place,  once  a 
new  or  revised  NSPS  is  promulgated  by 
EPA,  formal  delegation  of  authority 
firom  EPA  to  the  Florida  Department  of 
Environmental  Protection  will  become 
effective  on  the  date  that  the  NSPS  is 
adopted  by  the  State  of  Florida  without 
change.  No  further  State  requests  for 
delegation  will  be  necessary.  Likewise, 
no  further  Federal  Register  notices  will 
be  published.  If  an  NSPS  regulation  is 
adopted  with  changes,  EPA  reserves  the 
right  to  review  and  comment  on  the 
adopted  NSPS.  The  State  will  notify 
EPA.  and  in  retiun,  EPA  will  review  any 
State  revisions  and  reserve  the  option  to 
implement  the  NSPS  regulation  directly, 
in  which  case  a  Federal  Register  notice 
will  advise  accordingly.  The  EPA's 
review  of  Florida's  pertinent  laws,  rules, 
and  regulations  indicates  that  adequate 
and  effective  procedures  are  in  place  for 
the  implementation  and  enforcement  of 
these  Federal  standards.  This  dociunent 
was  written  to  inform  the  pubUc  of 
delegations  made  to  the  State  of  Florida 
for  which  a  Federal  Register  notice  was 
not  previously  written  and  to  inform  the 
public  of  Florida's  new  mechanism  for 
delegation  of  futiu^  NSPS. 
EFFECTIVE  DATE:  The  effective  date  is 
September  21, 1998. 


ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
Environmental  Protection  Agency, 
Region  4,  Air  &  Radiation  Technology 
Branch.  61  Forsyth  Street.  S.W., 
Atlanta,  Georgia  30303 
Florida  Department  of  Environmental 
Protection.  Division  of  Air  Resources 
Management.  2600  Blair  Stone  Road, 
Tallahassee.  Florida  32399-2400. 
Effective  immediately,  all  requests, 
appUcations,  reports  and  other 
correspondence  required  pursuant  to 
the  delegated  standards  should  not  be 
submitted  to  the  Region  4  office,  but 
should  instead  be  submitted  to  the 
following  address:  Florida  Department 
of  Environmental  Protection.  Division  of 
Air  Resoiuces  Management.  2600  Blair 
Stone  Road,  Tallahassee,  Florida  32399- 
2400. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Katy  Forney,  Air  &  Radiation 
Technology  Branch,  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
St.  SW,  Atlanta,  Georgia  30303.  404- 
562-9130. 

SUPPt.EMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  Sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15. 1990. 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60,  New  Source 
Performance  Standards  (NSPS). 

On  June  -10. 1982,  the  EPA  initially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NSPS  program  to  the  State  of  Florida. 
The  State  of  Florida  subsequently 
requested  a  delegation  of  authority  for 
implementation  and  enforcement  of  the 
previously  adopted,  undelegated  Part  60 
NSPS  categories  listed  below  as  well  as 
future  NSPS  categories  codified  in  40 
CFR  Part  60. 

1.  Subpart  Eb,  adopted  June  5,  1996 

2.  Subpart  W.  adopted  June  5,  1996 

3.  Subpart  NNN,  adopted  Jime  5. 1996 

4.  Subpart  QQQ,  adopted  June  5, 1996 

5.  Subpart  RRR.  adopted  June  5. 1996 

6.  Subpart  A.  adopted  October  7, 1996 

7.  Subpart  Dc,  adopted  October  7. 1996 

8.  Subpart  J.  adopted  October  7, 1996 

9.  Subpart  W.  adopted  October  7, 1996 

10.  Subpart  WWW,  adopted  October  17, 
1996 

11.  Subpart  A.  adopted  February  24, 
1997 

12.  Subpart  X,  adopted  October  23. 1997 

13.  Subpart  OOO.  adopted  October  23, 
1997 

14.  Subpart  Eb.  adopted  March  2. 1998 

15.  Subpart  Ec.  adopted  March  2. 1998 
All  ciurent  NSPS  categories  are 

delegated  with  the  exception  of  the 
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following  sections  within  those  subparts 
that  may  not  be  delegated.  Future  NSPS 
regulations  will  contain  a  list  of  sections 
that  will  not  be  delegated  for  that 
subpart. 

1.  Subpart  A— §  60.8(b)  (1)  thru  (5). 

§  60.11(e)  (7)  and  (8).  §60.13  (g),  (i) 
and  (j)(2) 

2.  Subpart  B— §60.22,  §60.27,  and 
§60.29 

3.  Subpart  Da— §  60.45a 

4.  Subpart  Db— §  60.44b(f).  §  60.44b(g), 
§60.4yb(a)(4) 

5.  Subpart  Dc— §  60.48c(a)(4) 

6.  Subpart  Ec— §  60.56(c)(i) 

7.  Subpart  J— §  60.105(a)(13)(iii), 
§60.106(i)(12) 

8.  Subpart  Ka— §  60.114a 

9.  Subpart  Kb— §60.11  lb(f)(4), 

§  60.114b,  §60.116b(e)(3)  (iii)  and  (iv), 
§60.116b(f)(2)(iii) 

10.  Subpart  0—§  60.153(e) 

11.  Subpart  EE—§  60.316(d) 

12.  Subpart  GG—§  60.334(b)(2), 
§60.335(11(1) 

13.  Subpart  RR—§  60.446(c) 

14.  Subpart  SS—§  60.456(d) 

15.  Subpart  TT— §  60.466(d) 

16.  Subpart  UU—§  60.474(g) 

17.  Subpart  W— §  60.482-l(c)(2)  and 
§  60.484 

18.  Subpart  WW— §  60.496(c) 

19.  Subpart  XX— §  60.502(e)(6) 

20.  Subpart  AAA— §60.533,  §60.534, 
§60.535,  §60.536(i)(2),  §60.537, 

§  60.538(e),  §60.539 

21.  Subpart  BBB— §  60.543(c)(2)(ii)(B) 

22.  Subpart  DDD— §60.562-2(c) 

23.  Subpart  III— §  60.613(e) 

24.  Subpart  NNN—§  60.663(e) 

25.  Subpart  RRR—§  60.703(e) 

26.  Subpart  SSS— §60.711(a)(16), 
§60.713(b)(l)(i),§60.713(b)(l)(ii). 
§60.713(b)(5)(i).  §  60.713(d), 

§  60.715(a),  §60.716 

27.  Subpart  TTT— i£0.723(b)(l). 

§  60.723(b)(2)(i)(C),  §  60.723(b)(2)(iv). 

§  60.724(e).  §  60.725(b) 

28.  Subpart  VW—§60.743(a)(3)(v)(A) 
and  (B),  §  60.743(e),  §  60.745(a),  §60.746 

After  a  thorough  review  of  the 
request,  the  Regional  Administrator  has 
determined  that  such  a  delegation 
request  was  appropriate  for  all  source 
categories.  All  sources  subject  to  the 
requirements  of  40  CFR  Part  60  will 
now  be  under  the  jurisdiction  of  the 
State  of  Florida. 

Since  review  of  the  pertinent  laws, 
rules,  and  regulations  for  the  State 
agency  has  shown  them  to  be  adequate 
for  implementation  and  enforcement  of 
existing,  previously  adopted, 
undelegated  NSPS  and  future  NSPS, 
EPA  hereby  notifies  the  public  that  it 
has  delegated  the  authority  for  existing, 
previously  adopted  and  imdelegated 
NSPS  as  well  as  the  mechanism  for 


delegation  of  future  NSPS  source 
categories  upon  publication  of  this 
Federal  Register  notice. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.„as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  as  that 
term  is  defined  in  5  U.S.C.  804(3). 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  101, 110,  111,  112  and 
301  of  the  Clean  Air  Act,  as  Amended  (42 
U.S.C.  7401.  7410.  7411.  7412  and  7601). 

Dated:  September  8, 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[PR  Doc.  98-25203  Filed  9-18-98;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  670 
RiN  3145-AA34 

Conservation  of  Antarctic  Animals  and 
Plants 

agency:  National  Science  Foundation 

(NSF). 

action:  Final  rule. 

summary:  NSF  is  issuing  a  final  rule  that 
amends  its  existing  regulations  for  the 
conservation  and  protection  of  Antarctic 
animals  and  plants.  These  revisions 
implement  amendments  to  the  Antarctic 
Conservation  Act  of  1978  contained  in 
the  Antarctic  Science  Tourism  and 
Conservation  Act  of  1996. 
EFFECTIVE  DATE:  November  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Eisenstadt,  Office  of  the  General 
Counsel,  at  703-306-1060. 
SUPPLEMENTARY  INFORMATION:  On  June  2, 
1998,  the  National  Science  Foundation 
(NSF)  published  a  proposed  rule  to 
revise  its  existing  regulations  for  the 
conservation  and  protection  of  Antarctic 
animals  and  plants  and  invited  public 
comment  on  the  rule.  (63  FR  29963). 
The  only  public  comment  concerned  a 
typographical  error  in  the  Federal 
Register  notice. 

Since  the  proposed  rule  was 
published,  the  Antarctic  Treaty  Parties 
adopted  a  measiu-e  to  establish  three 
additional  specially  protected  areas.  At 
the  22nd  Antarctic  Treaty  Consultative 
Meeting  (ATCM)  held  in  Tromso, 
Norway  from  May  25, 1998  to  June  5, 
1998,  the  Parties  adopted  Measure  1 
(1998)  which  added  as  specially 
protected  areas  the  historic  sites  at  Cape 


Royds,  Hut  Point,  and  Cape  Adare. 
Accordingly,  the  final  rule  has  been 
revised  to  incorporate  these  three  new 
specially  protected  areas.  No  public 
comment  is  needed  because  the 
addition  of  these  three  sites  merely 
implements  measures  adopted  at  the 
ATCM. 

Detenninations 

NSF  has  determined,  under  the 
criteria  set  forth  in  Executive  Order 
12866,  that  this  rule  is  not  a  significant 
regulatory  action  requiring  review  by 
the  Office  of  Information  and  Regulatory 
Afiiairs.  As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  rule  wrill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses.  For  purposes  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  permit  application  and 
reporting  collection  of  information 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
No.  3145-0034).  Finally,  NSF  has       __ 
reviewed  this  rule  in  light  of  section  2 
of  Executive  Order  12778  and  I  certify 
for  the  National  Science  Foundation 
that  this  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)  of  that  order. 

List  of  Subjects  in  45  CFR  Part  670 

Administrative  practice  and 
procediu-e,  Antarctica,  Exports,  Imports, 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

Dated:  Septeml)er  9, 1998 
Lawrence  Rudolph, 

General  Counsel,  National  Science 
Foundation. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Science 
Foundation  hereby  revises  45  CFR  part 
670  to  read  as  follows: 

PART  670— CONSERVATION  OF 
ANTARCTIC  ANIMALS  AND  PLANTS 

Subpart  A — Introduction 
Sec. 

670.1  Purpose  of  regulations. 

670.2  Scope. 

670.3  Definitions. 

Subpart  B — Prohibited  Acts,  Exceptions 

670.4  Prohibited  acts. 

670.5  Exception  in  extraordinary 
circvimstances. 

670.6  Prior  possession  exception. 

670.7  Food  exception. 

670.8  Foreign  permit  exception. 

670.9  Antarctic  Conservation  Act 
enforcement  exception. 

670.10  [Reserved] 

Subpart  C— Permits 

670. 1  i    Applications  for  permits. 
670.12    General  issuance  criteria. 
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670.13  Permit  administration. 

670.14  Conditions  of  permits. 

670.15  Modification,  suspension,  and 
revocation. 

670.16  [Reserved! 

Subpart  D— Native  Mammals,  Birds,  Plants, 
and  Invertebratas 

670.17  Specific  issuance  criteria. 

670. 1 8  Content  of  permit  applications. 

670.19  Designation  of  native  mammals. 

670.20  Designation  of  native  birds. 

670.21  Designation  of  native  plants. 

670.22  [Reserved! 

Subpart  E— Specially  Protected  Species  of 
Mammals,  Birds,  and  Plants 

670.23  Specific  issuance  criteria. 

670.24  Content  of  permit  applications. 

670.25  Designation  of  specially  protected 
species  of  native  mammals,  birds  and 
plants. 

670.26  [Reserved! 

Subpart  F— Antarctic  Specially  Protected 
Areas 

670.27  Specific  issuance  criteria. 

670.28  Content  of  permit  applications. 

670.29  Designation  of  Antarctic  specially 
protected  areas. 

670.30  [Reserved] 

Subpart  G — Import  Into  and  Export  from  the 
United  States 

670.31  Specific  issuance  criteria  for 
imports. 

670.32  Specific  issuance  criteria  for 
exports. 

67Q.33    Content  of  permit  applications. 

670.34  Entry  and  exit  ports. 

670.35  [Reserved! 

Subpart  H — Introduction  of  Non-Indigenous 
Plants  and  Animals 

670.36  Specific  issuance  criteria. 

670.37  Content  of  permit  applications. 

670.38  Conditions  of  permits. 

670.39  [Reserved! 

Authority:  16  U.S.C.  2405,  as  amended. 

Subpart  A — Introduction 

§  670.1    Purpose  of  regulations. 

The  purpose  of  the  regulations  in  this 
part  is  to  conserve  and  protect  the 
native  mammals,  birds,  plants,  and 
invertebrates  of  Antarctica  and  the 
ecosystem  Upon  which  they  depend  and 
to  implement  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541,  as  amended  by  the  Antarctic 
Science,  Tourism,  and  Conservation  Act 
of  1996,  Public  Law  104-227. 

§670.2    Scope. 

The  regulations  in  this  part  apply  to: 

(a)  Taking  mammals,  birds,  or  plants 
native  to  Antarctica. 

(b)  Engaging  in  harmful  interference 
of  mammals,  birds,  invertebrates,  or 
plants  native  to  Antarctica. 

(c)  Entering  or  engaging  in  activities 
within  Antarctic  Specially  Protected 
Areas. 


(d)  Receiving,  acquiring,  transporting, 
off^ering  for  sale,  selling,  purchasing, 
importing,  exporting  or  having  custody, 
control,  or  possession  of  any  mammal, 
bird,  or  plant  native  to  Antarctica  that 
was  taken  in  violation  of  the  Act. 

(e)  Introducing  into  Antarctica  any 
member  of  a  non-native  species. 

§670.3    Definitions. 

In  this  part: 

Act  means  the  Antarctic  Conservation 
Act  of  1978,  Public  Law  95-541  (16 
U.S.C.  2401  et  seq.)  as  amended  by  the 
Antarctic  Science,  Tourism,  and 
Conservation  Act  of  1996,  Public  Law 
104-227. 

Antarctic  Specially  Protected  Area 
means  an  area  designated  by  the 
Antarctic  Treaty  Parties  to  protect 
outstanding  environmental,  scientific, 
historic,  aesthetic,  or  wilderness  values 
or  to  protect  ongoing  or  planned 
scientific  research,  designated  in 
subpart  F  of  this  part. 

Antarctica  means  the  area  south  of  60 
degrees  south  latitude. 

Director  means  the  Director  of  the 
National  Science  Foundation,  or  an 
officer  or  employee  of  the  Foundation 
designated  by  the  Director. 

Harmful  interference  means — 

(a)  Flying  or  landing  helicopters  or 
other  aircraft  in  a  manner  that  disturbs 
concentrations  of  birds  or  seals; 

(b)  Using  vehicles  or  vessels, 
including  hovercraft  and  small  boats,  in 
a  manner  that  disturbs  concentrations  of 
birds  or  seals; 

(c)  Using  explosives  or  Hrearms  in  a 
manner  that  disturbs  concentrations  of 
birds  or  seals; 

(d)  Willfully  disturbing  breeding  or 
molting  birds  or  concentrations  of  birds 
or  seals  by  persons  on  foot; 

(e)  Significantly  damaging 
concentrations  of  native  terrestrial 
plants  by  landing  aircraft,  driving 
vehicles,  or  walking  on  them,  or  by 
other  means;  and 

(fl  Any  activity  that  results  in  the 
significant  adverse  modification  of 
habitats  of  any  species  or  population  of 
native  mammal,  native  bird,  native 
plant,'or  native  invertebrate. 

Import  means  to  land  on,  bring  into, 
or  introduce  into,  or  attempt  to  land  on, 
bring  into  or  introduce  into,  any  place 
subject  to  the  jurisdiction  of  the  United 
States,  including  the  12-mile  territorial 
sea  of  the  United  States,  whether  or  not 
such  act  constitutes  an  importation 
within  the  meaning  of  the  customs  laws 
of  the  United  States. 

Management  plan  means  a  plan  to 
manage  the  activities  and  protect  the 
special  value  or  values  in  an  Antarctic 
Specially  Protected  Area  designated  by 
the  United  States  as  such  a  site 


consistent  with  plans  adopted  by  the 
Antarctic  Treaty  Consultative  Parties. 

Native  bird  means  any  member,  at  any 
stage  of  its  life  cycle,  of  any  species  of 
the  class  Aves  which  is  indigenous  to 
Antarctica  or  occurs  there  seasonally 
through  natural  migrations,  that  is 
designated  in  subpart  D  of  this  part.  It 
includes  any  part,  product,  egg,  or 
offspring  of  or  the  dead  body  or  parts 
thereof  excluding  fossils. 

Native  invertebrate  means  any 
terrestrial  or  freshwater  invertebrate,  at 
any  stage  of  its  life  cycle,  which  is 
indigenous  to  Antarctica.  It  includes 
any  part  thereof,  but  excludes  fossils. 

Native  mammal  means  any  member, 
at  any  stage  of  its  life  cycle,  of  any 
species  of  the  class  Mammalia,  which  is 
indigenous  to  Antarctica  or  occurs  there 
seasonally  through  natural  migrations, 
that  is  designated  in  subpart  D  of  this 
part.  It  includes  any  part,  product, 
offspring  of  or  the  dead  body  or  parts 
thereof  but  excludes  fossils. 

Native  plant  means  any  terrestrial  or 
freshwater  vegetation,  including 
bryophytes,  lichens,  fungi,  and  algae,  at 
any  stage  of  its  life  cycle  which  is 
indigenous  to  Antarctica  that  is 
designated  in  subpart  D  of  this  part.  It 
includes  seeds  and  other  propagules,  or 
parts  of  such  vegetation,  but  excludes 
fossils. 

Person  has  the  meaning  given  that 
term  in  section  1  of  title  1,  United  States 
Code,  and  includes  any  person  subject 
to  the  jurisdiction  of  the  United  States 
and  any  department,  agency,  or  other 
instnmientality  of  the  Federal 
Government  or  of  any  State  or  local 
government. 

Protocol  means  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty,  signed  October  4, 
1991,  in  Madrid,  and  all  annexes 
thereto,  including  any  future 
amendments  to  which  the  United  States 
is  a  Party. 

Specially  Protected  Species  means 
any  native  species  designated  as  a 
Specially  Protected  Species  that  is 
designated  in  subpart  E  of  this  part. 

Take  or  taking  means  to  kill,  injure, 
capture,  handle,  or  molest  a  native 
mammal  or  bird,  or  to  remove  or 
damage  such  quantities  of  native  plants 
that  their  local  distribution  or 
abundance  would  be  significantly 
affected  or  to  attempt  to  engage  in  such 
conduct. 

Treaty  means  the  Antarctic  Treaty 
signed  in  Washington,  D.C.  on 
December  1, 1959. 

United  States  means  the  several  states 
of  the  Union,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico. 
American  Samoa,  the  Virgin  Islands, 
Guam,  the  Commonwealth  of  the 
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Northern  Mariana  Islands,  and  other 
commonwealth,  territory,  or  possession 
of  the  United  States. 

Subpart  B — Prohibited  Acts, 
Exceptions 

§670.4    Prohibited  acts. 

Unless  a  permit  has  been  issued 
pursuant  to  subpart  Cof  this  part  or 
unless  one  of  the  exceptions  stated  in 
§§  670.5  througk  670.9  is  applicable,  it 
is  unlawful  to  commit,  attempt  to 
commit,  or  cause  to  be  committed  any 
of  the  acts  described  in  paragraphs  (a) 
through  (§)  of  this  section. 

(a)  Taking  of  native  mammal,  bird  or 
plants.  It  is  unlawful  for  any  person  to 
take  within  Antarctica  a  native 
mammal,  a  native  bird,  or  native  plants. 

(b)  Engaging  in  harmful  interference. 
It  is  unlawful  for  any  person  to  engage 
jn  harmful  interference  in  Antarctica  of 
native  mammals,  native  birds,  native 
plants  or  native  invertebrates. 

(c)  Entry  into  Antarctic  specially 
designated  areas.  It  is  unlawful  for  any 
person  to  enter  or  engage  in  activities 
within  any  Antarctic  Specially 
Protected  Area. 

(d)  Possession,  sale,  export,  and 
import  of  native  mammals,  birds,  and 
plants.  It  is  unlawful  for  any  person  to 
receive,  acquire,  transport,  offer  for  sale, 
sell,  purchase,  export,  import,  or  have 
custody,  control,  or  possession  of,  any 
native  bird,  native  mammal,  or  native 
plant  which  the  person  knows,  or  in  the 
exercise  of  due  care  should  have  known, 
was  taken  in  violation  of  the  Act. 

(e)  Introduction  of  non-indigenous 
animals  and  plants  into  Antarctica.  It  is 
unlawful  for  any  person  to  introduce 
into  Antarctica  any  animal  or  plant 
which  is  not  indigenous  to  Antarctica  or 
which  does  not  occur  there  seasonally 
through  natural  migrations,  as  speciHed 
in  subpart  H  of  this  part,  except  as 
provided  in  §§  670.7  and  670.8. 

(f)  Violations  of  regulations.  It  is 
unlawful  for  any  person  to  violate  the 
regulations  set  forth  m  this  part. 

Tg)  Violation  of  permit  conditions.  It  is 
unlawful  for  any  person  to  violate  any 
term  or  condition  of  any  permit  issued 
under  subpart  C  of  this  part. 

§  670.5    Exception  in  extraordinary 
circumstances. 

(a)  Emergency  exception.  No  act 
described  in  §  670.4  shall  be  unlawful  if 
the  person  committing  the  act 
reasonably  believed  that  the  act  was 
committed  under  emergency 
circumstances  involving  the  safety  of 
human  life  or  of  ships,  aircraft,  or 
equipment  or  facilities  of  high  value,  or 
the  protection  of  the  environment. 

(b)  Aiding  or  salvaging  native 
mammals  or  native  birds.  The 


prohibition  on  taking  shall  not  apply  to 
any  taking  of  native  mammals  or  native 
birds  if  such  action  is  necessary  to: 

(1)  Aid  a  sick,  injured  or  orphaned 
specimen; 

(2)  Dispose  of  a  dead  specimen;  or 

(3)  Salvage  a  dead  specimen  which 
may  be  useful  for  scientific  study. 

(c)  Reporting.  Any  actions  taken 
under  the  excepdons  in  this  section 
shall  be  reported  promptly  to  the 
Director. 

§  670.6    Prior  possession  exception! 

(a)  Exception.  Section  670.4  shall  not 
apply  to: 

(1)  any  native  mammal,  bird,  or  plant 
which  is  held  in  captivity  on  or  before 
October  28, 1978;  or 

(2)  Any  offspring  of  such  mammal, 
bird,  or  plant. 

(b)  Presumption.  With  respect  to  any 
prohibited  act  set  forth  in  §  670.4  which 
occurs  after  April  29,  1979,  the  Act 
creates  a  rebuttable  presumption  that 
the  native  mammal,  native  bird,  or 
native  plant  involved  in  such  act  was 
not  held  in  captivity  on  or  before 
October  28, 1978,  or  was  not  an 
offspring  referred  to  in  paragraph  (a)  of 
this  section. 

§670.7    Food  exception. 

Paragraph  (e)  of  §  670.4  shall  not 
apply  to  the  introduction  of  animals  and 
plants  into  Antarctica  for  use  as  food  as 
long  as  animals  and  plants  used  for  this 
purpose  are  kept  under  carefully 
controlled  conditions.  This  exception 
shall  not  apply  to  living  species  of 
animals.  Unconsumed  poultry  or  its 
parts  shall  be  removed  from  Antarctica 
unless  incinerated,  autoclaved  or 
otherwise  sterilized. 

§  670.8    Foreign  permit  exception. 

Paragraphs  (d)  and  (e)  of  §  670.4  shall 
not  apply  to  transporting,  carrying, 
receiving,  or  possessing  native 
mammals,  native  plants,  or  native  birds 
or  to  the  introduction  of  non-indigenous 
animals  and  plants  when  conducted  by 
an  agency  of  the  United  States 
Government  on  behalf  of  a  foreign 
national  operating  under  a  permit 
issued  by  a  foreign  government  to  give 
effect  to  the  Protocol. 

§  670.9    Antarctic  Conservation  Act 
enforcement  exception. 

Paragraphs  (a)  through  (d)  of  §  670.4 
shall  not  apply  to  acts  carried  out  by  an 
Antarctic  Conservation  Act  Enforcement 
Officer  (designated  pursuant  to  45  CFR 
672.3)  if  undertaken  as  part  of  the 
Antarctic  Conservation  Act  Enforcement 
Officer's  official  duties. 


§670.10    [Reserved] 
Subpart  C— Permits 

§  670.1 1    Appiications  for  permits. 

(a)  General  content  of  permit 
applications.  All  applications  for  a 
permit  shall  be  dated  and  signed  by  the 
applicant  and  shall  contain  the 
following  information: 

(1)  The  name  and  address  of  the 
applicant; 

(i)  Where  the  applicant  is  an 
individual,  the  business  or  institutional 
affiliation  of  the  applicant  must  be 
included;  or 

(ii)  Where  the  applicant  is  a 
corporation,  firm,  partnership,  or 
institution,  or  agency,  either  private  or 
public,  the  name  and  address  of  its 
president  or  principal  officer  must  be 
included. 

(2)  Where  the  applicant  seeks  to 
engage  in  a  taking, 

(i)  The  scientific  names,  numbers,  and 
description  of  native  mammals,  native 
birds  or  native  plants  to  be  taken;  and 

(ii)  Whether  the  native  mammals, 
birds,  or  plants,  or  part  of  them  are  to 
be  imported  into  the  United  States,  and 
if  so,  their  ultimate  disposition. 

(3)  Where  the  applicant  seeks  to 
engage  in  a  harmful  interference,  the 
scientific  names,  numbers,  and 
description  of  native  birds  or  native 
seals  to  be  disturbed;  the  scientific 
names,  numbers,  and  description  of 
native  plants  to  be  damaged;  or  the 
scientific  names,  numbers,  and 
description  of  native  invertebrates, 
native  mammals,  native  plants,  or  native 
birds  whose  habitat  will  be  adversely 
modified; 

(4)  A  complete  description  of  the 
location,  time  period,  and  manner  in 
which  the  taking  or  harmful  interference 
would  be  conducted,  including  the 
proposed  access  to  the  location; 

(5)  Where  the  application  is  for  the 
introduction  of  non-indigenous  plants 
or  animals,  the  scientific  name  and  the 
number  to  be  introduced; 

(6)  Whether  agents  as  referred  to  in 
§  670.13  will  be  used;  and 

(7)  The  desired  effective  dates  of  the 
permit. 

(b)  Content  of  specific  permit 
applications.  In  addition  to  the  general 
information  required  for  permit 
applications  set  forth  in  this  subpart,  the 
applicant  must  submit  additional 
information  relating  to  the  specific 
action  for  which  the  {)ermit  is  being 
sought.  These  additional  requirements 
are  set  forth  in  the  sections  of  this  part 
dealing  with  the  subject  matter  of  the 
permit  applications  as  follows: 

Native  Mammals,  Birds,  Plants,  and 
Invertebrates — Section  670.17 
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Specially  Protected  Species— Section  670.23 
Specially  Protected  Areas — Section  670.27 
Import  and  Export— Section  670.31 
Introduction  of  Non-Indigenous  Plants  and 
Animals — Section  670.36 

(c)  Certification.  Applications  for 
permits  shall  include  the  following 
certification: 

I  certify  that  the  information  submitted  in 
this  application  for  a  pennit  is  complete  and 
acciuate  to  the  best  of  my  knowledge  and 
belief.  Any  false  statement  will  subject  me  to 
the  criminal  penalties  of  18  U.S.Q  1001. 

(d)  Address  to  which  applications 
should  be  sent.  Each  application  shall 
be  in  writing,  addressed  to: 

Permit  OfBcer,  OfRce  of  Polar  Programs, 
National  Science  Foundation,  Room  755, 
4201  Wilson  Boulevard,  Arlington, 
Virginia  22230. 

(e)  Sufficiency  of  application.  The 
sufficiency  of  the  application  shall  be 
determined  by  the  Director.  The 
Director  may  waive  any  requirement  for 
information,  or  request  additional 
information  as  determined  to  be 
relevant  to  the  processing  of  the 
application. 

ff)  Withdrawal.  An  applicant  may 
withdraw  an  application  at  any  time. 

(g)  Publication  of  permit  applications. 
The  Director  shall  publish  notice  in  the 
Federal  Register  of  each  application  for 
a  permit.  The  notice  shall  invite  the 
submission  by  interested  parties,  within 
30  days  after  the  date  of  publication  of 
the  notice,  of  written  data,  comments,  or 
views  with  respect  to  the  application. 
Information  received  by  the  Director  as 
a  part  of  any  application  shall  be 
available  to  the  pubUc  as  a  matter  of 
public  record. 

§  670.1 2    General  issuance  criteria. 

Upon  receipt  of  a  complete  and 
properly  executed  application  for  a 
permit  and  the  expiration  of  the 
applicable  public  comment  period,  the 
Director  will  decide  whether  to  issue 
the  permit.  In  making  the  decision,  the 
Director  will  consider,  in  addition  to  the 
specific  criteria  set  forth  in  the 
appropriate  subparts  of  this  part: 

(a)  Whether  the  authorization 
requested  meets  the  objectives  of  the 
Act  and  the  requirements  of  the 

Tlations  in  this  part; 
)  The  judgment  of  persons  having 
expertise  in  matters  germane  to  the 
application;  and 

(c)  Whether  the  applicant  has  failed  to 
disclose  material  information  required 
or  has  made  false  statements  about  any 
material  fact  in  connection  with  the 
application. 

§  670.1 3    Permit  administration. 

(a)  Issuance  of  the  permits.  The 
Director  may  approve  any  application  in 


whole  or  part.  Permits  shall  be  issued  in 
writing  and  signed  by  the  Director.  Each 
permit  may  contain  such  terms  and 
conditions  as  are  consistent  with  the 
Act  and  this  part. 

(b)  Denial.  The  apphcant  shall  be 
notified  in  writing  of  the  denial  of  any 
permit  request  or  part  of  a  request  and 
of  the  reason  for  such  denial.  If 
authorized  in  the  notice  of  denial,  the 
applicant  may  submit  further 
information  or  reasons  why  the  permit 
should  not  be  denied.  Such  further 
submissions  shall  not  be  considered  a 
new  application. 

(c)  Amendment  of  applications  or 
peimits.  An  applicant  or  permit  holder 
desiring  to  have  any  term  or  condition 
of  his  application  or  pennit  modified 
must  submit  full  justification  and 
supporting  information  in  conformance 
with  the  provisions  of  this  subpart  and 
the  subpart  governing  the  activities 
sought  to  be  carried  out  under  the 
modified  permit.  Any  application  for 
modification  of  a  permit  that  involves  a 
material  change  beyond  the  terms 
originally  requested  will  normally  be 
subject  to  the  same  procedures  as  a  new 
application. 

(d)  Notice  of  issuance  or  denial. 
Within  10  days  after  the  date  of  the 
issuance  or  denial  of  a  permit,  the 
Director  shall  publish  notice  of  the 
issuance  or  denial  in  the  Federal 
Register. 

(e)  Agents  of  the  permit  holder.  The 
Director  may  authorize  the  pennit 
holder  to  designate  agents  to  act  on 
behalf  of  the  permit  holder. 

(f)  Marine  mammals,  endangered 
species,  and  migratory  birds.  If  the 
Director  receives  a  permit  application 
involving  any  native  mammal  which  is 
a  marine  mammal  as  defined  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1362(5)),  any  species  which 
is  an  end{mgered  or  threatened  species 
imder  the  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531  et  seq.)  or  any 
native  bird  which  is  protected  imder  the 
Migratory  Bird  Treaty  Act  (16  U.S.C. 
701  et  seq.),  the  Director  shall  submit  a 
copy  of  the  application  to  the  Secretary 
of  Commerce  or  to  the  Secretary  of  the 
Interior,  as  appropriate.  If  the 
appropriate  Secretary  determines  that  a 
permit  should  not  be  issued  pursuant  to 
any  of  the  cited  acts,  the  Director  shall 
not  issue  a  permit.  The  Director  shall 
inform  the  applicant  of  any  denial  by 
the  appropriate  Secretary  and  no  further 
action  shall  be  taken  on  the  application. 
If,  however,  the  appropriate  Secretary 
issues  a  permit  pursuant  to  the 
requirements  of  the  cited  acts,  the 
Director  still  must  determine  whether 
the  proposed  action  is  consistent  with 
the  Act  and  the  regulations  in  this  part. 


1670.14    Condittbns  of  permits. 

(a)  Possession  of  permits.  Permits 
issued  under  the  regulations  in  this  part, 
or  copies  of  them,  must  be  in  the 
possession  of  persons  to  whom  they  are 
issued  and  their  agents  when 
conducting  the  authorized  action. 

(b)  Display  of  permits.  Any  pennit 
issued  shall  be  displayed  for  inspection 
upon  request  to  the  Director,  designated 
agents  of  the  Director,  pr  any  person 
with  enforcement  responsibilities. 

(c)  Filing  of  reports.  Permit  holders 
are  required  to  file  reports  of  the 
activities  conducted  imder  a  permit. 
Reports  shall  be  submitted  to  the 
Director  not  later  than  June  30  for  the 
preceding  12  months. 

{670.15    Modification,  suspension,  and 
revocation. 

(a)  The  Director  may  modify,  suspend, 
or  revoke,  in  whole  or  in  part,  any 
permit  issued  under  this  subpart: 

(1)  In  order  to  make  the  permit 
consistent  with  any  change  to  any 
regulation  in  this  part  made  after  the 
date  of  issuance  of  this  permit; 

(2)  If  there  is  any  change  in  conditions 
which  make  the  permit  inconsistent 
with  the  purpose  of  the  Act  and  the 
regulations  in  this  part;  or 

(3)  In  any  case  in  which  there  has 
been  any  violation  of  any  term  or 
condition  of  the  permit,  any  regulation 
in  this  part,  or  any  provision  of  the  Act. 

(b)  VVhenever  the  Director  proposes 
any  modifications,  suspension,  or 
revocation  of  a  permit  under  this 
section,  the  permittee  shall  be  afforded 
opportunity,  after  due  notice,  for  a 
hearing  by  the  Director  with  respect  to 
such  proposed  modification,  suspension 
or  revocation.  If  a  hearing  is  requested, 
the  action  proposed  by  the  Director 
shall  not  take  effect  before  a  decision  is 
issued  by  him  after  the  hearing,  unless 
the  proposed  action  is  taken  by  the 
Director  to  meet  an  emergency  situation. 

(c)  Notice  of  the  modification, 
suspension,  or  revocation  of  any  permit 
by  the  Director  shall  be  published  in  the 
Federal  Register,  within  10  days  from 
the  date  of  the  Director's  decision. 

1670.16    [Reserved] 

Subpart  D— Native  KAammals,  Birds, 
Plants,  and  Invertebrates 

S  670. 1 7    Specific  issuance  crfterta. 

With  the  exception  of  specially 
protected  species  of  mammals,  birds, 
and  plants  designated  in  subpart  E  of 
this  part,  permits  to  engage  in  a  taking 
or  harmful  interference: 

(a)  May  be  issued  only  for  the  purpose 
of  providing — 

(1)  Specimens  for  scientific  study  or 
scientific  information;  or 


50168        Federal  Register / Vol.  63,  No.  182 /Monday,  September  21,  1998 /Rules  and  Regulations 


(2)  Specimens  for  museums, 
zoological  gardens,  or  other  educational 
or  cultural  institutions  or  uses;  or 

(3)  For  unavoidable  consequences  of 
scientific  activities  or  the  construction 
and  operation  of  scientific  support 
facilities;  and 

(b)  Shall  ensure,  as  far  as  possible, 
that— 

(1)  No  more  native  mammals,  birds,  or 
plants  are  taken  than  are  necessary  to 
meet  the  purposes  set  forth  in  paragraph 
(a)  of  this  section; 

(2)  No  more  native  mammals  or  native 
birds  are  taken  in  any  year  than  can 
normally  be  replaced  by  net  natural 
reproduction  in  the  following  breeding 
season; 

(3)  The  variety  of  species  and  the 
balance  of  the  natural  ecological 
systems  within  Antarctica  are 
maintained;  and 

(4)  The  authorized  taking, 
transporting,  carrying,  or  shipping  of 
any  native  mammal  or  bird  is  carried 
out  in  a  humane  manner. 

§  670.18    Content  of  permit  applications. 

In  addition  to  the  information 
required  in  subpart  C  of  this  part,  an 
applicant  seeking  a  permit  to  take  a 
native  mammal  or  native  bird  shall 
include  a  complete  description  of  the 
project  including  the  purpose  of  the 
proposed  taking,  the  use  to  be  made  of 
the  native  mammals  or  native  birds,  and 
the  ultimate  disposition  of  the  native 
mammals  and  birds.  An  applicant 
seeking  a  permit  to  engage  in  a  harmful 
interference  shall  include  a  complete 
description  of  the  project  including  the 
purpose  of  the  activity  which  will  result 
in  the  harmful  interference.  Sufficient 
information  must  be  provided  to 
establish  that  the  taking,  harmful 
interference,  transporting,  carrying,  or 
shipping  of  a  native  mammal  or  bird 
shall  be  humane. 

§  670. 1 9    Designation  of  native  mammais. 
The  following  are  designated  native 
mammals: 

Pinnipeds: 
Crabeater  seal — Lobodon  carcinophagus. 
Leopard  seal — Hydrurga  leptonyx. 
Ross  seal — Ommatophoca  rossi. ' 
Southern  elephant  seal — Mirounga  leonina. 
Southern  fur  seals — Arctocephalus  spp.' 
Weddell  seal — Leptonychotes  weddelli. 
Large  Cetaceans  (Whales): 
Blue  whale — Balaenoptera  musculus. 
Fin  whale — Balaenoptera  physalus. 
Humpback  whale — Megaptera 

novaeangliae. 
Minke  whale — Balaenoptera  acutrostrata. 
Pygmy  blue  whale — Balaenoptera 

musculus  brevicauda 


>  These  species  of  mammals  have  been  designated 
as  specially  protected  species  and  are  subject'to 
subpart  E  of  this  part. 


Sei  whale — Balaenoptera  borealis 
Southern  right  whale — Balaena  glacialis 

australis 
Sperm  whale — Physeter  macrocephalus 
Small  Cetaceans  (Dolphins  and  porpoises): 
Araoux's  beaked  whale — Berardius 

arnuxii. 
Commerson's  dolphin — Cephalorhynchus 

commersonii 
Dusky  dolphin — Lagenorhynchus  obscunis 
Hourglass  dolphin — Lagenorhynchus 

cruciger 
Killer  whale — Orcinus  orca 
Long-fmned  pilot  whale — Globicephah 

melaena 
Southern  bottlenose  whale — Hyperoodon 

planifrons. 
Southern  right  whale  dolphin — 

Lissodelphis  peronii 
Spectacled  porpoise — Phocoena  dioptrica 

§  670.20    Designation  of  native  birds. 

The  following  are  designated  native 
birds: 
Albatross: 

Black-browed — Diomedea  melanophris. 

Gray-head — Diomedea  chrysostoma. 

Light-mantled  sooty — Phoebetria 
palpebrata. 

Wandering — Diomedea  exulans. 
Fulmer: 

Northern  Giant — Macronectes  halli. 

Southern — Fulmarus  glacialoides. 

Southern  Giant — Macronectes  giganteus. 
Gull: 

Southern  Black-backed — Lams 
dominicanus. 
Jaeger: 

Parasitic — Stercorarius  parasiticus. 

Pomarine — Stercorarius  pomarius. 
Penguin: 

Adelie — Pygoscelis  adeliae. 

Chinstrap — Pygoscelis  antarctica. 

Emfjeror — Aptenodytes  forsteri. 

Gentoo — Pygoscelis  papua. 

King — Aptenodytes  patagonicus. 

Macaroni — Eudyptes  chrysolophus. 

Rockhopper — Eudyptes  crestatus. 
Petrel: 

Antarctic — Thalassoica  antarctica. 

Black-bellied  Storm — Fregatta  tropica. 

Blue-Halobaena  caerulea. 

Gray — Procellaria  cinerea. 

Great-winged — Pterodroma  macroptera. 

Kerguelen — Pterodroma  macroptera. 

Kerguelen — Pterodroma  brevirostris. 

Mottled — Pterodroma  inexpectata. 

Snow — Pagodroma  nivea. 

Soft-plumaged — Pterodroma  mollis. 

South-Georgia  Diving — Pelecanoides 
georgicus. 

White-bellied  Storm — Fregetta  grallaria. 

White-chinned — Procellaria  aequinoctialis. 

White-headed — Pterodroma  lessonia. 

Wilson's  Storm — Oceanites  oceanicus. 
Pigeon: 

Cape — Daption  capense. 
Pintail: 

South  American  Yellow-billed — Anas 
georgica  spinicauda. 
Prion: 

Antarctic — Pachyptila  desolata. 

Narrow-billed — Pachyptila  belcheri. 
Shag: 

Blue-eyed — Phalacrocorax  atriceps. 
Shearwater: 


Sooty — Puffinus  griseus. 
Skua: 

Brown — Catharacta  lonnbergi 

South  Polar — Catharacta  maccormicki. 
Swallow: 

Bam — Hirundo  rustica. 
Sheathbill: 

American — Chionis  alba. 
Tern: 

Antarctic — Sterna  vittata. 

Arctic — Sterna  paradisaea. 

§670.21    Designation  of  native  plants. 

All  plants  whose  normal  range  is 
limited  to,  or  includes  Antarctica  are 
designated  native  plants,  including: 
Bryophytes 
Freshwater  algae 
Fungi 
Lichens 
Marine  algae 
Vascular  Plants 

§670.22    [Reserved] 

Subpart  E— Specially  Protected 
Species  of  Mammais,  Birds  and  Plants 

§  670.23    Specific  issuance  criteria. 

Permits  authorizing  the  taking  of 
mammals,  birds,  or  plants  designated  as 
a  Specially  Protected  Species  of 
mammals,  birds,  and  plants  in  §  670.25 
may  only  be  issued  if: 

(a)  There  is  a  compelling  scientific 
purpose  for  such  taking; 

(b)  The  actions  allowed  under  any 
such  permit  will  not  jeopardize  the 
existing  natiiral  ecological  system,  or 
the  survival  of  the  affected  species  or 
population;  — 

(c)  The  taking  involves  non-lethal 
techniques,  where  appropriate;  and 

(d)  The  authorized  taking, 
transporting,  carrying  or  shipping  will 
be  tarried  out  in  a  humane  manner. 

§  670.24    Content  of  permit  applications. 

In  addition  to  the  information 
required  in  subpart  C  of  this  part,  an 
applicant  seeking  a  permit  to  take  a 
Specially  Protected  Species  shall 
include  the  following  in  the  application: 

(a)  A  detailed  scientific  justification  of 
the  need  for  taking  the  Specially 
Protected  Species,  including  a 
discussion  of  possible  alternative 
species; 

(b)  Information  demonstrating  that  the 
proposed  action  will  not  jeopardize  the 
existing  natural  ecological  system  or  the 
survival  of  the  affected  species  or 
population;  and 

(c)  Information  establishing  that  the 
taking,  transporting,  carrying,  or 
shipping  of  any  native  bird  or  native 
mammal  will  be  carried  out  in  a 
humane  manner. 
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§  670.25    Designation  of  specially 
protected  species  of  native  mammals,  birds 
and  plants. 

The  following  two  species  have  been 
designated  as  Specially  Protected 
Species  by  the  Antarctic  Treaty  Parties 
and  are  hereby  designated  Specially 
Protected  Species: 

Common  Name  and  Scientific  Name 
Kerguelen  Fur  Seal — Arctocephalus 

tropicales  gazella. 
Ross  Seal — Ommatophoca  rossi. 


§670.26    [Reserved]. 

Subpart  F— Antartic  Specially 
Protected  Areas 

§670.27    Specific  issuance  criteria. 

Permits  authorizing  entry  into  any 
Antarctic  Specially  Protected  Area 
designated  in  §  670.29  may  only  be 
issued  if: 

(a)  The  entry  and  activities  to  be 
engaged  in  are  consistent  with  an 
approved  management  plan,  or 

(b)  A  management  plan  relating  to  the 
area  has  not  been  approved  by  the 
Antarctic  Treaty  Parties,  but 

(1)  There  is  a  compelling  scientific 
purpose  for  such  entry  which  cannot  be 
served  elsewhere,  and 

(2)  The  actions  allowed  under  the 
permit  will  not  jeopardize  the  natiu-al 
ecological  system  existing  in  such  area. 

§  670.28    Content  of  permit  application. 

In  addition  to  the  information 
required  in  subpart  C  of  this  part,  an 
applicant  seeking  a  permit  to  enter  an 
Antarctic  Specially  Protected  Area  shall 
include  the  following  in  the  application: 

(a)  A  detailed  justiBcation  of  the  need 
for  such  entry,  including  a  discussion  of 
alternatives; 

(b)  Information  demonstrating  that  the 
proposed  action  will  not  jeopardize  the 
unique  natural  ecological  system  in  that 
area;  and 

(c)  Where  a  management  plan  exists, 
information  demonstrating  the 
consistency  of  the  proposed  actions 
with  the  management  plan. 

§  670.29    Designation  of  Antarctic  specially 
protected  areas. 

The  following  areas  have  been 
designated  by  the  Antarctic  Treaty 
Parties  for  special  protection  and  are 
hereby  designated  as  Antarctic  Specially 
Protected  Areas.  Detailed  maps  and 
descriptions  of  the  sites  and  complete 
management  plans  can  be  obtained  from 
the  National  Science  Foundation,  Office 
of  Polar  Programs,  National  Science 
Foundation.  Room  755, 4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

ASPA  101.  Taylor  Rookery,  MacRobertson 

Land. 
ASPA  102,  Rookery  Islands,  Holme  Bay. 


ASPA  103,  Ardrey  Island  and  Odbert  Island, 

Budd  Coast. 
ASPA  104,  Sabrina  Island,  Balleny  Islands. 
ASPA  105.  Beaufort  Island.  Ross  Sea. 
ASPA  106,  Cape  Hallett,  Victoria  Land. 
ASPA  107;  Dion  Islands,  Marguerite  Bay, 

Antarctic  Peninsula. 
ASPA  108,  Green  Island,  Berthelot  Islands, 

Antarctic  Peninsula. 
ASPA  109,  Moe  Island,  South  Orkney 

Islands. 
ASPA  110,  Lynch  Island,  South  Orkney 

Islands. 
ASPA  111,  Southern  Powell  Island  and 

adjacent  islands,  South  Orkney  Islands. 
ASPA  112,  Coppermine  Peninsula,  Robert 

Island. 
ASPA  113,  Litchfield  Island,  Arthur  Harbor, 

Palmer  Archipelago. 
ASPA  114,  North  Coronation  Island,  South 

Orkney  Islands. 
ASPA  115,  Lagotellerie  Island,  Marguerite 

Bay. 
ASPA  116,  'New  College  Valley',  Caughley 

Beach,  Cape  Bird,  Ross  Island. 
ASPA  117,  Avian  Island,  Northwest 

Marguerite  Bay. 
ASPA  118,  Cryptogam  Ridge,  Mount 

Melbourne,  Victoria  Land. 
ASPA  119,  Forlidas  Pond  and  Davis  Valley 

Ponds. 
ASPA  120,  Pointe-Geologie  Archipelago 
ASPA  121,  Cape  Royds,  Ross  Island. 
ASPA  122,  Arrival  Heights,  Hut  Point 

Peninsula,  Ross  Island.' 
ASPA  123,  Barwick  Valley,  Victoria  Land. 
ASPA  124,  Cape  Crozier,  Ross  Island. 
ASPA  125,  Fildes  Peninsula,  King  George 

Island,  South  Shetland  Islands. 
ASPA  126,  Byers  Peninsula.  Livingston 

Island,  South  Shetland  Islands. 
ASPA  127,  Haswell  Island. 
ASPA  128,  Western  Shore  of  Admiralty  Bay, 

King  George  Island. 
ASPA  129,  Rothera  Point,  Adelaide  Island. 
ASPA  130,  Tramway  Ridge,  Mt.  Erebus,  Ross 

Island. 
ASPA  131,  Canada  Glacier,  Lake  Fryxell, 

Taylor  Valley,  Victoria  Land. 
ASPA  132,  Potter  Peninsula,  King  George 

Island,  South  Shetland  Islands. 
ASPA  133,  Harmony  Point. 
ASPA  134,  Cierva  Point  and  nearby  islands, 

Danco  Coast.  Antarctic  Peninsula. 
ASPA  135.  Bailey  Peninsula.  Budd  Coast. 

Wilkes  Und. 
ASPA  136,  Clark  Peninsula,  Budd  Coast, 

Wilkes  Land. 
ASPA  137,  Northwest  White  Island, 

McMurdo  Sound. 
ASPA  138,  Linnaeus  Terrace,  Asgard  Range, 

Victoria  Land. 
ASPA  139,  Biscoe  Point,  Anvers  Island, 

Palmer  Archipelago. 
ASPA  140,  Shores  of  Port  Foster,  Deception 

Island,  South  Shetland  Islands. 
ASPA  141,  Yukidori  Valley,  Langhovde, 

Lutzow-Holm  Bay. 
ASPA  142,  Svarthamaren  Mountain,  Muhlig- 

Ho&nann  Mountains,  Queen  Maud  Land. 
ASPA  143,  Marine  Plain,  Mule  Peninsula, 
Vestfold  Hills,  Princess  Elizabeth  Land. 
ASPA  144,  Chile  Bay  (Discovery  Bay), 

Greenwich  Island,  South  Shetland  Islands. 
ASPA  145,  Port  Foster,  Deception  Island, 
South  Shetland  Islands. 


ASPA  146,  South  Bay,  Doumer  Island, 

Palmer  Archipelago. 
ASPA  147,  Ablation  Point-Ganymede 

Heights.  Alexander  Island. 
ASPA  148,  Mount  Flora,  Hope  Bay.  Antarctic 

Peninsula. 
ASPA  149,  Cape  Shirreff,  Livingston  Island, 

South  Shetland  Islands. 
ASPA  150,  Ardley  Island,  Maxwell  Bay.  King 

Geoi:ge  Island.  South  Shetland  Islands. 
ASPA  151,  Lions  Rump,  King  George  Island, 

South  Shetland  Islands. 
ASPA  152,  Western  Bransfield  Strait,  off  Low 

Island.  South  Shetland  Islands. 
ASPA  153,  East  Dallmann  Bay,  off  Brabant 

Island. 
ASPA  154.  Cape  Evans  Historic  Site. 
ASPA  155.  Lewis  Bay  Tomb. 
ASPA  156,  Hut  and  associated  artifacts. 

Backdoor  Bay.  Cape  Royds,  Ross  Island. 
ASPA  157,  Discovery  Hut,  Hut  Point,  Ross 

Island. 
ASPA  158.  Huts  and  associated  artifacts. 

Cape  Adare. 

§670.30    [Reserved]. 

Subpart  Q— Import  Into  and  Export 
From  the  United  States 

§  670.31    Specific  issuance  crtteria  for 
imports. 

Subject  to  compliance  with  other 
applicable  law,  any  person  who  takes  a 
native  mammal,  bird,  or  plant  imder  a 
permit  issued  under  the  regulations  in 
this  part  may  import  it  into  the  United 
States  unless  the  Director  finds  that  the 
importation  would  not  further  the 
purpose  for  which  it  was  taken.  If  the 
importation  is  for  a  purpose  other  than 
that  for  which  the  native  mammal,  bird, 
or  plant  was  taken,  the  Director  may 
permit  importation  upon  a  finding  that 
importation  would  be  consistent  with 
the  purposes  of  the  Act.  the  regulations 
in  this  part,  or  the  permit  under  which 
they  were  taken. 

§  670.32    Specific  issuance  crtteria  for 
exports. 

The  Director  may  permit  export  from 
the  United  States  of  any  native  mammal, 
bird,  or  native  plants  taken  within 
Antarctica  upon  a  finding  that 
exportation  would  be  consistent  with 
the  purposes  of  the  Act,  the  regulations 
in  this  part,  or  the  permit  under  which 
they  were  taken. 

§  670.33    Content  of  permit  applications. 

In  addition  to  the  information 
required  in  subpart  C  of  this  part,  an 
applicant  seeking  a  permit  to  import 
into  or  export  from  the  United  States  a 
native  mammal,  a  native  bird,  or  native 
plants  taken  within  Antarctica  shall 
include  the  following  in  the  application: 

(a)  Information  demonstrating  that  the 
import  or  export  would  further  the 
purposes  for  which  the  species  was 
taken; 
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(b)  Information  demonstrating  that  the 
import  or  export  is  consistent  with  the 
purposes  of  the  Act  or  the  regulations  in 
this  part; 

(c)  A  statement  as  to  which  U.S.  port 
will  be  used  for  the  import  or  export, 
and 

(d)  Information  describing  the 
intended  ultimate  disposition  of  the 
imported  or  exported  item. 

S  87a34    Entry  and  exit  ports. 

(a)  Any  native  mammal,  native  bird, 
or  native  plants  taken  within  Antarctica 
that  are  imported  into  or  exported  from 
the  United  States  must  enter  or  leave  the 
United  States  at  ports  designated  by  the 
Secretary  of  Interior  in  50  CFR  part  14. 
The  ports  currently  designated  are: 

(1)  Los  Angeles,  California. 

(2)  San  Francisco,  California. 

(3)  Nfiami,  Florida. 

(4)  Honolulu,  Hawaii. 

(5)  Chicago,  IlUnois. 

(6)  New  Orleans,  Louisiana. 

(7)  New  York,  New  York. 

(8)  Seattle,  Washington. 

(9)  Dallas/Fort  Worth,  Texas. 

( 1 0)  Portland ,  Oregon . 

(11)  Baltimore,  Maryland. 

(12)  Boston,  Massachusetts. 

(13)  Atlanta,  Georgia. 

(b)  Permits  to  import  or  export  at  non- 
designated  ports  may  be  sought  from  the 
Secretary  of  Interior  pursuant  to  subpart 
C.  50  CFR  part  14. 

$670.35    [Reserved]. 

Subpart  H— Introduction  of  Non> 
Indigenous  Plants  and  Animals 

i  670.30    Specific  Issuance  criteria. 

For  purposes  consistent  with  the  Act, 
only  the  following  plants  and  animals 
may  be  considered  for  a  permit  allowing 
their  introduction  into  Antarctica: 

(a)  Domestic  plants;  and 

(b)  Laboratory  animals  and  plants 
including  viruses,  bacteria,  yeasts,  and 
fungi. 

Living  non-indigenous  species  of 
birds  shall  not  be  introduced  into 
Antarctica. 

S  670.37    Content  of  permit  applications. 

Applications  for  the  introduction  of 
plants  and  animals  into  Antarctica  must 
describe: 

(a)  The  species,  niunbers,  and  if 
appropriate,  the  age  and  sex,  of  the 
animals  or  plants  to  be  introduced  into 
Antarctica; 

(b)  The  need  for  the  plants  of  animals; 

(c)  What  precautions  the  applicant 
will  take  to  prevent  escape  or  contact 
with  native  fauna  and  flora;  and 

(d)  How  the  plants  or  animals  will  be 
removed  from  Antarctica  or  destroyed 
after  they  have  served  their  purpose. 


§  670.38    Conditions  of  permits. 

All  permits  allowing  the  introduction 
of  non-indigenous  plants  and  animals 
will  require  that  the  animal  or  plant  be 
kept  under  controlled  conditions  to 
prevent  its  escape  or  contact  with  native 
fauna  and  flora  and  that  after  serving  its 
purpose  the  plant  or  animal  shall  be 
removed  from  Antarctica  or  be 
destroyed  in  manner  that  protects  the 
natural  system  of  Antarctica. 

§67a39    [Reserved]. 

|FR  Doc.  98-24993  Filed  9-18-98;  8:45  am) 

BILUNQ  CODE  7S5S-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

RIN  1018^E93 

Migratory  Bird  Hunting;  Early  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
Contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands;  Correction 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule;  correction. 

SUIMMARY:  The  U.S.  Fish  and  Wildlife 
Service  published  a  docimient  in  the 
Federal  Register  of  August  31, 1998, 
prescribing  the  hunting  seasons,  hours, 
areas,  and  daily  bag  and  possession 
limits  of  mourning,  white- winged,  and 
white-tipped  doves;  band-tailed 
pigeons;  rails;  moorhens  and  gallinules; 
woodcock;  common  snipe;  sandhill 
cranes;  sea  ducks;  early  (September) 
waterfowl  seasons;  migratory  game  birds 
in  Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands;  and  some  extended 
falconry  seasons.  The  dociunent 
contained  incorrect  information 
concerning  the  date  of  the  youth 
waterfowl  hunting  day  in  Nebraska. 

DATES:  This  rule  is  effective  on 
September  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm,  Acting  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  (703)  358-1838. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  issue  of  August  31, 
1998  (63  FR  46336),  on  page  46350,  in 
file  second  column,  the  entry  for 
Nebraska's  Youth  Waterfowl  Hunting 
Day  is  corrected  to  read  September  19. 


List  of  Subjects  in  50  CFR  Part  20 

Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation.  Wildlife. 

Dated:  September  14, 1998. 
Donald  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  98-25118  Filed  9-18-98;  8:45  am] 
NLUNG  COOE  4310-6S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  971208297-8054-02;  I.D. 
091598B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasita;  Poiiocli  In  Statistical 
Area  630  of  the  Gulf  of  Alasita 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  1998  total  allowable  catch  (TAG)  of 
pollock  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  16, 1998,  until 
2400  hrs,  A.l.t.,  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPI.EMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(3)(ii), 
the  Final  1998  Harvest  Specifications  of 
Groundfish  for  the  GOA  (63  FR  12027, 
March  12, 1998)  established  the  amount 
of  the  1998  TAG  of  pollock  in  Statistical 
Area  630  of  the  GOA  as  39,315  metric 
tons  (mt). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  TAG  for 
pollock  will  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
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directed  fishing  allowance  of  38,815  mt, 
and  is  setting  aside  the  remaining  500 
mt  as  bycatch  to  support  other 
anticipated  groundhsh  fisheries.  In 
accordance  with  §679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1998  TAC  of  pollock 
for  Statistical  Area  630  of  the  GOA.  A 
delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 


days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  16, 1998. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  98-25167  Filed  9-16-98;  4:03  pm] 
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Proposed  Rules 


Federal  Register 

Vol.  63.  No.  182 

Monday,  September  21,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1150 

[DA-08-05] 

Dairy  Promotion  and  Research  Order; 
Invitation  to  Submit  Comments  on 
Proposed  Amendment  to  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  amend  the 
Dairy  Promotion  and  Research  Order 
(Order).  A  proposed  amendment, 
requested  by  the  National  Dairy 
Promotion  and  Research  Board  (Board), 
which  administers  the  Order,  would 
modify  the  number  of  members  from 
geographic  regions  in  accordance  with 
the  provisions  of  the  Order  in  order  to 
best  reflect  the  geographic  distribution 
of  milk  production  volume  in  the 
United  States. 

DATES:  Comments  are  due  no  later  than 
October  5,  1998. 

ADDRESSES:  Comments  (two  copies)    - 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Programs,  Promotion  and 
Research  Branch,  1400  Independence 
Avenue,  SW,  Stop  0233,  Room  2734 
South  Building,  Washington,  DC  20250- 
0233.  Comments,  which  should 
reference  the  docket  number  and  the 
date  and  page  number  of  the  issue  of  the 
Federal  Register,  will  be  made  available 
for  public  inspection  in  Room  2734 
South  Building  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Jamison,  Chief,  USDA/AMS/ 
Dairy  Programs,  Promotion  and 
Research  Branch,  1400  Independence 
Avenue,  S.W.,  Stop  0233,  Room  2734 
South  Building,  Washington,  DC  20250- 
0233,  (202)  720-6009.  E-Mail  address: 

David Jamison@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  proposed  rule 


in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  If  adopted, 
this  proposed  rule  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Dairy  and  Tobacco  Adjustment 
Act  of  1983  (7  use  4501—4513)  (Act), 
as  amended,  authorizes  the  Order.  The 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  118  of  the  Act,  any  person 
subject  to  the  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law  and  request  a  modification  of 
the  Order  or  to  be  exempted  from  the 
Order.  A  person  subject  to  an  order  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  forms  and  reporting  and 
recordkeeping  requirements  that  are 
included  in  the  Order  have  been 
approved  previously  by  the  Office  of 
Management  and  Budget  (OMB)  and 
were  assigned  OMB  No.  0581-0093, 
except  for  Board  members'  nominee 
background  information  sheets  that 
were  assigned  OMB  No.  0505-0001. 

Statement  of  Consideration 

The  Order  specified  in  §  1150.131(c) 
that  the  Board  shall  review  the 
geographic  distribution  of  milk 
production  volume  throughout  the 
United  States  and,  if  warranted,  shall 
recommend  to  the  Secretary  a 
reapportionment  of  the  regions  and/or 
modification  of  the  number  of  members 
from  regions  in  order  to  best  reflect  the 
geographic  distribution  of  milk 
production  volume  in  the  United  States. 
Section  1150.131(d)  of  the  Order 
specifies  the  formula  to  be  used  to 
determine  the  number  of  Board  seats  to 


represent  each  of  the  13  geographic 
regions  of  the  country  designated  in  the 
Order.  Under  the  formula,  total  milk 
production  for  the  48  States  for  the 
previous  calendar  year  is  divided  by  36 
to  determine  a  factor  of  pounds  of  milk 
represented  by  each  Board  member.  The 
resulting  factor  is  then  divided  into  the 
pounds  of  milk  produced  in  each  region 
to  determine  the  number  of  Board 
members  for  each  region.  The  initial 
Board  that  was  established  in  1984  was 
based  on  1983  milk  production.  The 
Board  was  last  modified  in  1994  based 
on  the  1992  milk  production.  In  1983, 
each  Board  member  represented  about 
3,875  million  pounds  of  the  139,509 
million  pounds  of  milk  produced  in  the 
48  States.  During  1997,  total  milk 
production  increased  to  156,464  million 
pounds  which  indicated  that  each  of  the 
Board  members  would  represent  4,346 
million  pounds  of  milk. 

Based  on  a  review  of  the  1997 
geographic  distribution  of  milk 
production,  the  Board  has  concluded 
that  the  number  of  Board  members  for 
four  of  the  13  geographic  regions  should 
be  changed.  Milk  production  in  Region 
2  (California)  increased  to  27,628 
million  poimds  in  1997  up  from  22,084 
million  pounds  in  1992,  indicating  6.36 
Board  members  based  on  1997 
production  (27,628  divided  by  4,346  = 
6.36)  compared  to  5.24  Board  members 
based  on  1992  production  (22,084 
divided  by  4,211  =  5.24).  Also,  milk 
production  in  Region  3  (Arizona, 
Colorado,  Idaho,  Montana,  Nevada, 
Utah,  and  Wyoming)  increased  to 
11,929  million  pounds  in  1997  up  from 
8,470  in  1992,  indicating  2.74  Board 
members  based  on  1997  production 
(11,929  divided  by  4,346  =  2.74) 
compared  to  2.01  Board  members  based 
on  1992  production  (8,470  divided  by 
4,211  =  2.01).  Milk  production  in 
Region  6  (Wisconsin)  decreased  to 
22,368  million  pounds  in  1997  from 
24,103  million  pounds  in  1992, 
indicating  5.15  Board  members  based  on 
1997  production  (22,368  divided  by 
4,346  =  5.15)  compared  to  5.72  Board 
members  based  on  1992  production 
(24,103  divided  by  4,211  =  5.72).  Also, 
milk  production  in  Region  7  (Illinois, 
Iowa,  Missouri,  and  Nebraska) 
decreased  to  9,699  million  pounds  from 
11,168  milhon  pounds  in  1992, 
indicating  2.23  Board  members  based  on 
1997  production  (9,699  divided  by 
4,346  =  2.23)  compared  to  2.65  Board 
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members  based  on  1992  production 
(11,168  divided  by  4,211  =  2.65).  Thus, 
the  Board  proposed  that  the  number  of 
Board  members  from  Region  2  be 
increased  from  five  to  six,  that  the 
number  of  Board  members  from  Region 
3  be  increased  from  two  to  three,  that 
the  number  of  Board  members  from 
Region  6  be  decreased  from  six  to  five, 
and  that  the  number  of  Board  members 
from  Region  7  be  decreased  from  three 
to  two  so  that  the  Board  will  best  reflect 
the  geographic  distribution  of  milk 
production  volume  throughout  the 
United  States. 

.  A  14-day  comment  period  is  provide 
for  interested  persons  to  comment  on 
this  proposed  rule.  Terms  of  the  existing 
Board  members  expire  October  31, 1998. 
To  be  able  to  appoint  new  Board 
members  based  on  the  redistribution, 
the  14-day  comment  period  is 
appropriate. 

Small  Business  Consideration 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Small  businesses  in 
the  dairy  industry  have  been  defined  by 
the  Small  Business  Administration  as 
those  employing  less  than  500 
employees.  There  are  approximately 
99,413  dairy  farmers  subject  to  the 
provisions  of  the  Order.  Most  of  the 
parties  subject  to  the  Order  are 
considered  small  entities. 

Changes  are  proposed  to  a  provision 
of  the  Order  (7  CFR  Part  1150).  This 
change  is  to  the  number  of  members 
representing  four  geographic  regions  on 
the  Board  to  reflect  the  volume  of  milk 
produced  within  the  specified  regions. 
The  Order  is  authorized  imder  the  Act, 
as  amended  (7  USC  4501-451S). 

Currently,  the  Order  provides  for  a  36- 
member  board  with  members 
representing  13  geographic  regions. 
Section  1150.131(c)  states  that  the  Board 
is  required  at  least  every  five  years,  and 
not  more  than  every  three  years,  to 
review  the  geographic  distribution  of 
milk  production  volume  throughout  the 
United  States  and  if  necessary 
recommend  modification  of  regional 
representation.  The  last  modification 
was  made  in  1994.  Section  1150.131(d) 
of  the  Order  specifies  the  formula  to  be 
used  to  determine  the  number  of  Board 
seats  to  represent  each  of  the  13 
geographic  regions  of  the  country 
designated  in  the  Order.  Under  the 
formula,  total  milk  production  for  the  48 
States  for  the  previous  calendar  year  is 
divided  by  36  to  determine  a  factor  of 
pounds  of  milk  represented  by  each 
Board  member.  The  resulting  factor  is 
then  divided  into  the  pounds  of  milk 
produced  in  each  region  to  determine 


the  number  of  Board  members  for  each 
region.  The  initial  Board  that  was 
established  in  1984  was  based  on  1983 
milk  production.  The  Board  was  last 
modified  in  1994  based  on  the  1992 
milk  production.  In  1983,  each  Board 
member  represented  about  3,875  million 
pounds  of  the  139,509  million  pounds 
of  milk  produced  in  the  48  States. 
During  1997,  total  milk  production 
increased  to  156,464  million  pounds 
which  indicated  that  each  of  the  Board 
members  would  represent  4,346  million 
pounds  of  milk. 

Based  on  a  review  of  the  1997 
geographic  distribution  of  milk 
production,  the  Board  has  concluded 
that  the  number  of  Board  members  for 
four  of  the  13  geographic  regions  should 
be  changed.  Milk  production  in  Region 

2  (California)  increased  to  27,628 
million  pounds  in  1997  up  frt}m  22,084 
million  pounds  in  1992,  indicating  6.36 
Board  members  based  on  1997 
production  (27,628  divided  by  4,346  = 
6.36)  compared  to  5.24  Board  members 
based  on  1992  production  (22,084 
divided  by  4,211  =  5.24).  Also,  milk 
production  in  Region  3  (Arizona, 
Colorado,  Idaho,  Montana,  Nevada, 
Utah,  and  Wyoming)  increased  to 
11,929  million  pounds  in  1997  up  from 
8,470  in  1992,  indicating  2.74  Board 
members  based  on  1997  production 
(11,929  divided  by  4,346  =  2.74) 
compared  to  2.01  Board  members  based 
on  1992  production  (8,470  divided  by 
4,211  =  2.01).  Milk  production  in 
Region  6  (Wisconsin)  decreased  to 
22,368  million  pounds  in  1997  frxim 
24,103  million  pounds  in  1992, 
indicating  5.15  Board  members  based  on 
1997  production  (22,368  divided  by 
4,346  =  5.15)  compared  to  5.72  Board 
members  based  on  1992  production 
(24,103  divided  by  4,211  =  5.72).  Also, 
milk  production  in  Region  7  (Illinois, 
Iowa,  Missouri,  and  Nebraska) 
decreased  to  9,699  million  pounds  from 
11,168  million  pounds  in  1992, 
indicating  2.23  Board  members  based  on 
1997  production  (9,699  divided  by 
4,346  =  2.23)  compared  to  2.65  Board 
members  based  on  1992  production 
(11,168  divided  by  4,211  =  2.65).  Thus, 
the  Board  proposed  that  the  number  of 
Board  members  from  Region  2  be 
increased  from  five  to  six,  that  the 
number  of  Board  members  from  Region 

3  be  increased  bom  two  to  three,  that 
the  number  of  Board  members  from 
Region  6  be  decreased  irom  six  to  five, 
and  that  the  number  of  Board  members 
frx)m  Region  7  be  decreased  from  three 
to  two  so  that  the  Board  will  best  reflect 
the  geographic  distribution  of  milk 
production  volume  throughout  the 
United  States. 


This  amendment  to  the  Order  will  not 
add  any  burden  to  regulated  parties 
because  they  relate  to  provisions 
concerning  membership  of  the  Board. 
The  proposed  change  would  not  impose 
additional  reporting  or  collecting 
requirements.  No  relevant  Federal  rules 
have  been  identified  that  duplicate, 
overlap,  or  conflict  with  the  rule. 

Accordingly,  pursuant  to  5  U.S.C. 
605(b).  the  Agricultural  Marketing 
Service  has  certified  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  7  CFR  Part  1150 

Dairy  Products,  Reporting  and 
Recordkeeping  Requirements,  Research. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1150  be  amended  as  follows: 

PART  1150— NATIONAL  DAIRY 
PROMOTION  AND  RESEARCH 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  1150  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4501-4S13. 

2.  In  §  1150.131,  paragraphs  (a)(2), 
(a)(3),  (a)(6),  and  (a)(7)  are  revised  to 
read  as  follows: 

S  1150.131    EstatHlshment  and 
ntamlMfship. 

(a)*  •  • 

(2)  Six  members  frt)m  region  number 
two  comprised  of  the  following  State: 
California. 

(3)  Three  members  irom  region 
number  three  comprised  of  the 
following  States:  Arizona,  Colorado, 
Idaho,  Montana,  Nevada,  Utah,  and 
Wyoming. 

*        *        •        •        * 

(6)  Five  members  from  region  nimiber 
six  comprised  of  the  following  State: 
Wisconsin. 

(7)  Two  members  from  region  number 
seven  comprised  of  the  following  States: 
Illinois,  Iowa,  Missouri,  and  Nebraska. 

***** 

Dated:  September  16, 1998. 
Enrique  E.  Figueroa, 

Administrator,  Agricultural  Marketing 

Service. 

[PR  Doc.  98-25212  Filed  9-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-1S2-AD] 

RIN  2120-AA64 

Airwortttiness  Directives;  The  New 
Piper  Aircraft,  Inc.  Models  PA-31,  PA- 
31-300,  PA-31-325,  PA-31-350,  and 
PA-01P-350  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
81-15-04  Rl,  which  applies  to  certain 
The  New  Piper  Aircraft.  Inc.  (Piper) 
Models  PA-31.  PA-31-300.  PA-31-325, 
PA-31-350,  andTA-3lP-350  airplanes 
and  currently  requires  repetitively 
inspecting  for  cracks  at  the  elevator 
outboard  hinge  attachment  on  the 
horizontal  stabilizer  rear  spar,  and  if 
cracks  are  found,  incorporating  a  spar 
and  hinge  bracket  assembly  kit.  The 
proposed  action  would  require 
repetitively  inspecting  the  horizontal 
rear  spar  in  the  area  of  the  outboard 
hinge  attachment  and  the  outboard 
hinge  attach  bracket  for  cracks.  When 
cracks  are  found  or  at  a  certain 
accimiulation  of  time-in-service  (TIS), 
the  proposed  AD  would  require 
modifying  the  horizontal  stabilizer  spar 
by  incorporating  an  improved  stabilizer 
spar  and  hinge  bracket  assembly  kit  that 
would  terminate  the  repetitive 
inspections.  The  proposed  AD  is 
prompted  by  several  field  reports  of 
cracks  foimd  during  routine  inspections 
on  airplanes  already  in  compliance  with 
AD  81-15-04  Rl.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  horizontal 
stabilizer  rear  spar  caused  by  cracks  at 
the  elevator  outboard  hinge  attachment, 
which  could  result  in  loss  of  control  of 
the  airplane. 

DATES:  Conunents  must  be  received  on 
or  before  November  20, 1998. 
ADDRESSES:  Submit  comments  in  . 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  97-CE- 
152-AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  Customer 


Services.  2926  Piper  Drive.  Vero  Beach. 
Florida  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Herderich.  Aerospace  Engineer. 
FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia 
30349;  telephone:  (770)  703-6084; 
facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vnitten  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-152-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-152-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

Airworthiness  Directive  (AD)  81-15- 
04  Rl,  Amendment  39-4200,  currently 
requires  repetitively  inspecting  certain 
Piper  Model  PA-31,  PA-31-300,  PA- 
31-325,  PA-31-350,  and  PA-31P-350 
airplanes  for  cracks  in  the  horizontal 
stabilizer  rear  spar  and  the  outboard 
hinge  attach  bracket  and.  if  cracks  are 


found,  incorporating  Piper  Stabilizer 
Rear  Spar  Modification  and  Outboard 
Hinge  Replacement  Kit. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  81-15-04 
Rl.  the  FAA  has  received  several  reports 
of  cracks  developing  in  the  horizontal 
stabilizer  rear  spar  and  the  elevator 
outboard  hinge  attach  brackets  on 
airplanes  that  are  in  compliance  with 
this  AD.  The  results  of  the  investigation 
of  these  reports  show  that  the  onset  of 
cracks  is  believed  to  be  caused  by 
improper  fit  of  the  hinge  assembly  in 
the  spar  channel  and  the  method  of 
attaching  the  hinge  bracket  assembly  to 
the  rear  spar. 

Based  on  this  new  information,  the 
manufacturer  elected  to  redesign  the 
hinge  bracket  assembly  and  change  the 
method  of  attaching  the  hinge  bracket 
assembly  to  the  rear  spar.  This  new 
design  and  change  in  the  attaching 
method  should  alleviate  any  further 
need  for  inspecting  the  rear  spar  and 
hinge  bracket  assembly. 

Relevant  Service  Information 

Piper  has  issued  Service  Bulletin  (SB) 
No.  1007,  dated  September  30, 1997. 
which  specifies  procediu«s  for 
repetitively  inspecting  for  cracks  in  the 
elevator  outboard  hinge  bracket  and  the 
horizontal  stabilizer  rear  spar.  If  cracks 
are  found,  the  service  information  also 
specifies  following  the  instructions 
provided  in  Piper  Kit  No.  766-646 
which  is  referenced  in  Piper  SB  No. 
1007.  dated  September  30, 1997.  which 
provides  procedures  for  modifying  the 
rear  spar  and  elevator  outboard  hinge 
attachment  by  incorporating  Piper  Kit 
No.  766-646. 

The  FAA's  Detennination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  failure  of  the 
horizontal  stabilizer  rear  spar  caused  by 
cracks  at  the  elevator  outboard  hinge 
attachment,  which  could  result  in  loss 
of  control  of  the  airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Models  PA-31, 
PA-31-300,  PA-31-325.  PA-31-350. 
and  PA-31P-350  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
supersede  AD  81-15-04  Rl  vdth  a  new 
AD  that  would  require: 

•  Inspecting  the  horizontal  stabilizer 
rear  spar  at  the  outboard  hinge 
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attachment  and  outboard  hinge  attach 
bracket  for  cracks, 

•  If  no  cracks  are  foimd,  the  proposed 

AD  would  require  repetitively 
inspecting  this  area  until  cracks  are 
found,  and 

•  If  cracks  are  found  or  upon  the 
acounulation  of  500  hours  TIS, 
whichever  occuirs  first,  the  proposed  AD 
would  require  modifying  the  horizontal 
stabilizer  rear  spar  by  incorporating 
Piper  Kit  No.  766-646. 

The  incorporation  of  this  kit  would 
terminate  the  currently  required 
repetitive  inspections.  AccompUshment 
of  the  proposed  modification  would  be 
in  accordance  with  the  Instructions  in 
Piper  Kit  No.  766-646  which  is 
referenced  in  Piper  Service  Bulletin  No. 
1007,  dated  September  30, 1997. 

Differences  Between  the  Service 
Information  and  the  Proposed  AD 

The  compliance  time  specified  in  the 
Piper  Service  Bulletin  No.  1007,  dated 
September  30, 1997,  is.different  than  the 
compliance  time  in  the  proposed  AD. 
The  FAA  is  not  using  the  50  hours  time- 
in-service  (TIS)  as  the  initial  and 
repetitive  inspection  times,  as  specified 
in  the  service  bulletin.  Fifty  hours  TIS 
or  less  is  normally  reserved  for  urgent 
safety  of  flight  conditions.  The  proposed 
AD  is  not  considered  an  urgent  safety  of 
flight  condition,  it  is  superseding  an 
action  that  already  requires  repetitive 
inspections.  Based  on  engineering 
judgment  and  the  service  history 
received  from  the  field,  the  FAA  is 
proposing  the  initial  and  repetitive 
inspection  time  be  increased  to  100 
hours  TIS  in  order  to  allow  operators  a 
reasonable  amount  of  time  to 
accomplish  the  proposed  action. 

Cost  Impact 

The  FAA  estimates  that  1,739 
airplanes  in  the  U.S.  registry  woidd  be 
afliected  by  the  proposed  AD,  that  it 
would  take  approximately  11  workhours 
to  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $478  per 
airplane.  Based  on  these  figvu^s,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1,978,982,  or  $1,138  per  airplane.  This 
cost  estimate  does  not  take  into  account 
the  number  of  repetitive  inspections 
that  may  be  inoured  over  the  life  of  the 
airplane.  These  figures  are  based  on  the 
presumption  that  no  owner/operator  of 
the  affected  aircraft  has  accompUshed 
this  replacement. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  81- 
15-04  Rl,  Amendment  3»-4200,  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  Aircraft,  Inc:  Docket  No.  97- 
CE-152-AD;  Supersedes  AD  81-15-04 
Rl,  Amendment  39-4200. 

Applicability:  The  following  airplane 
models  and  serial  nimibers,  certificated  in 
any  categoty: 


Models 

Serial  Nos. 

PA-31P-350  

31P-8414001 

ttiroughSlP- 
8414050 

Models 


PA-31,  PA-31-300. 

and  PA-31-^25. 

PA-^1-350 


Serial  Nos. 


31-2  through  SI- 
SSI  201 9 

31-6001  through  31- 
8553002 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  As  indicated  in  the  body  of 
this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  horizontal 
stabilizer  rear  spar  caused  by  cracks  at  the 
elevator  outboard  hinge  attachment,  which 
could  result  in  loss  of  control  of  the  airplane: 

(a)  Within  the  next  100  hours  time-in- 

^  service  (TIS)  after  the  efliective  date  of  this 
AD,  inspect  the  horizontal  stabilizer  rear  spar 
in  the  area  of  the  outboard  hinge  attachment 
and  the  outboard  hinge  attach  bracket  for 
cracks  in  accordance  with  the 
INSTRUCTIONS  section  of  Pipwr  Service 
Bulletin  (SB)  No.  1007,  dated  September  30, 
1997. 

(b)  If  cracks  are  found,  prior  to  further 
flight,  modify  the  horizontal  stabilizer  rear 
spar  by  incorporating  Piper  Kit  No.  766-646 
in  accordance  with  the  INSTRUCTIONS 
contained  in  Piper  Kit  No.  766-646  which  is 
referenced  in  Piper  SB  No.  1007,  dated 
September  30, 1997. 

(c)  If  no  cracks  are  found,  continue  to 
inspect  in  accordance  with  paragraph  (a)  of 
this  AD  at  intervals  not  to  exceed  100  hours 
TIS.  Upon  the  acctmiulation  of  500  hours  TIS 
after  the  effective  date  of  this  AD  or  when 
cracks  are  found,  whichever  occurs  first, 
modify  the  horizontal  stabilizer  rear  spar  by 
iucorpwrating  Piper  Kit  No.  766-646  which  is 
referenced  in  Piper  SB  No.  1007.  dated 
September  30, 1997. 

(d)  Modifying  the  afiiected  airplane  by 
incorporating  Piper  Kit  No.  766-646  is 
considered  a  terminating  action  to  the 
inspections  required  in  paragraphs  (a)  and  (c) 
of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compUance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia  30349. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
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who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  81-15-04 
Rl,  are  not  considered  approved  as 
alternative  methods  of  compliance  for  this 
AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  The  New  Piper 
Aircraft,  Inc.,  2926  Piper  Drive,  Vera  Beach, 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel.  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(h)  This  amendment  supersedes  AD  81- 
15-04  Rl,  Amendment  39-4200. 

Issued  in  Kansas  City,  Missouri,  on 
September  14, 1998. 

Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  98-25127  Filed  9-18-98;  8:45  am] 

MUMQ  CODE  4aiO-1»-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM) 

30  CFR  Part  920 
[MD-045-FOR] 

Maryland  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  DOI. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Maryland  Regulatory  Program 
(hereinafter  referred  to  as  the  Maryland 
Program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  30  U.S.C.  1201  et  seq.,  as 
amended.  This  proposed  amendment 
provides  that  administrative  review  and 
award  of  costs  decisions  formerly 
appealed  to  the  Board  of  Review  will 
now  be  reviewed  in  accordance  with 
State  Government  Article,  §  10-215. 
Annotated  Code  of  Maryland.  The 
amendment  is  intended  to  revise  the 
Maryland  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.D.T.,  October 
21, 1998.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  October  16,  1998.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m..  E.D.T..  on  October  6, 1998, 


ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger,  Manager,  at  the  address  listed 
below. 

Copies  of  the  Maryland  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contracting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Manager,  Pittsburgh 
Oversight  and  Inspection  Office,  OSM, 
Appalachian  Regional  Coordinating 
Center,  3  Parkway  Center,  Pittsburgh, 
PA  15220.  Telephone:  (412)  937-2153, 
Maryland  Bureau  of  Mines,  160  South 
Water  Street.  Frostburg.  Maryland 
21532.  Telephone:  (301)  689-^136.. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Manager,  Appalachian 
Regional  Coordinating  Center,  at  (412) 
937-2153. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland 
Program 

On  December  1, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Maryland  program.  Background 
information  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  E>ecember  1, 1980,  Federal  Register 
(45  FR  79449).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  920.12,  920.15,  and  920.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  August  25, 1998, 
(Administrative  Record  No.  MD-580- 
00),  the  Maryland  Department  of  the 
Environment  (MDDOE)  submitted  the 
proposed  amendment  to  its  program. 
This  proposal  supersedes  an  existing 
proposed  amendment  Maryland 
submitted  on  May  7, 1991,  to  satisfy  the 
requirements  of  30  CFR  920.16(a).  The 
1991  proposed  amendment  resulted  in  a 
fmal  rule  published  in  the  Federal 
Register  on  January  10, 1992,  (57  FR 
1104)  approving  the  revisions.  The  final 
rule  indicated  that  30  CFR  920.16(a)  was 
removed  and  reserved.  However, 
Maryland  did  not  promulgate  the 
revisions  approved  by  OSM.  Since  that 
time,  the  Bureau  of  Mines  has  been 
transferred  from  the  Department  of 


Natural  Resources  to  the  Department  of 
the  Environment  and  the  Code  of 
Maryland  Regulations  (COMAR)  has 
been  recodified.  The  Board  of  Review 
was  abolished  in  1990  and  the  right  to 
appeal  administrative  review  and  award 
of  costs  decisions  is  now  authorized  by 
§  10-215  of  the  State  Government 
Article. 

The  provisions  of  COMAR  that 
Maryland  proposed  to  amend  are  as 
follows: 

1.  COMAR  26.20.34.06  Procedure 
after  Testimony  is  Concluded. 

In  Section  G.  Maryland  proposes  to 
delete  the  phrase,  "may  appeal  the 
decision  to  the  Board  of  Review 
pursuant  to  COMAR  08.16.01"  and 
replace  it  with  the  phrase,  "is  entitled 
to  judicial  review  in  accordance  with 
State  Government  Article,  §  10-215, 
Annotated  Code  of  Maryland." 

2.  COMAR  26.20.34.09  Award  of 
Costs. 

In  Section  G.  Maryland  proposes  to 
delete  the  phrase,  "may  appeal  to  the 
Board  of  Review  pursuant  to  COMAR 
08.16.01"  and  replaces  it  with  the 
phrase,  "is  entitled  to  judicial  review  in 
accordance  with  State  Government 
Article,  §  10-215,  Annotated  Code  of 
Maryland." 

3.  COMAR  26.20.06.02 
Administrative  Appeal. 

This  section  has  been  deleted. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Maryland  satisfies  the 
applicable  requirements  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Maryland 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Appalachian  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  October  6, 1998.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 
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Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all'persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  pubhc  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  ft-om 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform]  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is.  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
secUons  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)ClO), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d]) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  10, 1998. 
Allen  D,  Klein, 

Regional  Director,  Appalachian  Regional 

Coordinating  Center. 

[FR  Doc.  98-25117  Filed  9-18-98;  8:45  ami 

BILLING  CODE  4310-OS-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[ND-038-FOR,  Amendment  NO.  XXVII] 

North  Dakota  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

summary:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  North  Dakota 
regulatory  program  (hereinafter,  the 
"North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of  the 
addition  of  the:  definition  of  water 
supply,  and  revision  of  existing  rules 
on:  rulemaking  notices,  consolidation  of 
information  in  permits,  water 
management  design  plans,  annual  maps, 
wildlife  monitoring  reports,  subsoil 
removal  approvals,  soil  respreading 
requirements,  sedimentation  pond 
performance  standards,  and  noncoal 
waste  disposal.  In  addition  to  the  above, 
the  U.S.  Office  of  Surface  Mining  is 
proposing  to:  remove  the  program 
requirement  at  30  CFR  934.16(n) 
concerning  the  submission  of  specific 
fish  and  wildUfe  resource  information. 

The  amendment  is  intended  to  revise 
the  North  Dakota  program  to  be 
consistent  with  the  corresponding 
Federal  regulations  and  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations  and  provide 
additional  safeguards,  and  clarify 
ambiguities,  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.  October  21, 
1998.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  October  16, 1998.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.d.t.  on  October 
6.  1998. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hohdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
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amendment  by  contacting  OSM's  Casper 

Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street,  Federal  Building, 
Room  2128,  Casper,  Wyoming  82601- 
1918.  Telephone:  307/261-6550 

Jim  Deutsch,  Director.  Reclamation 
Division,  North  Dakota  Public  Service 
Commission,  Capitol  Building,  600  E. 
Boulevard  Ave.,  Bismarck,  North 
Dakota  58505-0480,  Telephone:  701/ 
328-2251 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  Padgett,  Telephone:  307/261-6550; 

Internet:  GPadgett@OSMRE.GOV 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
found  in  the  December  15, 1980  Federal 
Register  (45  FR  82214).  Subsequent 
actions  concerning  North  Dakota's 
program  and  program  amendments  can 
be  found  at  30  CFR  934.15  and  934.16. 

II.  Proposed  Amendment 

By  letter  dated  September  2, 1998, 
North  Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Amendment  number  XXVII, 
administrative  record  No.  ND-BB-01, 
30  U.S.C.  1201  et  seq.).  North  Dakota 
submitted  the  proposed  amendment  in 
response  to  a  July  17, 1997  letter 
(administrative  record  No.  ND-BB-02) 
tliat  OSM  sent  to  North  Dakota  in 
accordance  with  30  CFR  732.17(c).  and 
in  response  to  the  required  program 
amendments  at  30  CFR  934.16(cc)  and 
at  its  own  initiative.  The  provisions  of 
the  North  Dakota  Administrative  Code 
(NDAC)  that  North  Dakota  proposed  to 
revise  and  add  were:  (1)  NDAC  69-05.2- 
01-02.90,  Replacement  of  water  supply; 
(2)  NDAC  69-05.2-01-03.  publication  of 
hearing  notices;  (3)  NDAC  69.05.2-05- 
09.  Permit  Applications — Consolidation 
for  multiple  permit  operations;  (4) 
NDAC  69-05.2-09-09.  Permit 
applications — Operation  plans — Surface 
water  management — Ponds, 
impoundments,  banks,  dams, 
embankments,  and  diversions;  (5) 
NDAC  69-05.2-13-02.  Performance 
standards — General  requirements — 
Annual  map;  (6)  NDAC  69-05.2-13-08. 
Performance  standards — General 
requirements  Protection  of  fish,  wildlife. 


and  related  environmental  values;  (7) 
NDAC  69-05.2-15-02.  Performance 
standards — Suitable  plant  growth 
material— Removal;  (8)  NDAC  69-05.2- 
15-04.  Performance  standards — Suitable 
plant  growth  material — Redistribution; 
(9)  NDAC  69-05.2-16-09.  Performance 
standards — Hydrologic  balance — 
Sedimentation  ponds;  and  (10)  NDAC 
69-05.2-19-04.  Performance 
standards — Waste  materials — ^Disposal 
of  noncoal  wastes.  In  addition,  the  U.S. 
Office  of  Surface  Mining  is  proposing  to 
remove  the  program  requirement  at  30 
CFR  934.16(n)  which  would  have 
revised  NDAC  69-05. 2-08-15(3)(a),  to 
require  the  submission  of  site-specific 
fish  and  wildlife  resource  information 
when  the  permit  or  adjacent  areas  are 
likely  to  include  species  listed  or 
proposed  to  be  listed  by  North  Dakota 
under  State  statutes  similar  to  the 
Endangered  Species  Act. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemai(ing,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.d.t.  on  October  6. 1998.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requested  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 


officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  fi-om  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review).. 

2.  Executive  Order  12988 

The  Department  of  the  Interior  had 
conducted  the  reviews  required  by 
section  3  ofExecutive  Order  12988  ' 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  State  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
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provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  w^ithin  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this -rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  {5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
date  and  assumptions  for  the 
counterpart  Federal  regulations, 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  September  10, 1998. 
Richard  J.  Seibei, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

(PR  Doc.  98-25116  Filed  9-18-98;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Permanent  Special  Local 
Regulations  are  l^ing  proposed  for  the 
Gasparilla  Marine  Parade  on 
Hillsborough  Bay  in  Tampa,  Florida. 
This  event  will  be  held  annually  on  the 
first  Saturday  in  February  between  10 
a.m.  and  1:30  p.m.  Eastern  Standard 
Time  (EST).  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
DATES:  Comments  must  be  received  on 
or  before  November  20,  1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  Coast  Guard  Group  St. 
Petersburg,  600  8th  Avenue  SE,  St. 
Petersburg,  FL  33701,  or  may  be 
delivered  to  the  above  address  between 
7:30  a.m.  and  4  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Brian  Hill,  (305)  536-4250,  or 
Assistant  Operations  Officer,  Coast 
Guard  Group  St.  Petersburg,  FL,  (813) 
824-7533. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD07-98-041J  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies  and  give  the  reason  for 
each  comment. 

The  Coast  Guard  shall  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  vwiting  to 
Assistant  Operations  Officer,  Coast 
Guard  Group  Saint  Petersburg  at  the 
address  under  ADDRESSES.  The  request 
should  include  the  reasons  why  a 
hearing  would  be  beneficial.  If  the  Coast 
Guard  determines  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  it  will  hold  a  public  hearing 
at  a  time  and  place  announced  by  a 
notice  in  the  Federal  Register. 

Background  and  Purpose 

These  regulations  are  needed  to 
provide  for  the  safety  of  life,  to  protect 
vessels  participating  in  the  parade,  and 
to  protect  marine  mammals  during  the 
Gasparilla  Marine  Parade.  There  will  be 
approximately  750  participants,  afloat 
and  ashore,  participating  in  the  marine 


parade.  Also,  200-400  spectator  craft  are 
expected.  The  resulting  congestion  of 
navigable  channels  creates  an  extra  or 
unusual  hazard  in  the  navigable  waters. 

The  regulated  area  will  prohibit 
commercial  vessels,  jet  skis,  and  vessels 
without  propulsion  from  entering 
Hillsborough  Bay  during  the  parade, 
and  will  establish  an  idle  speed  no  wake 
zone  inside  the  regulated  area. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
regulation  will  only  be  in  effect  for 
approximately  four  hours  in  a  limited 
area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  field,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  proposed 
rule,  if  adopted  will  not  have  a 
significant  effect  upon  a  substantial 
number  of  small  entities  as  these 
regulations  will  be  in  effect  in  a  limited 
area  for  five  hours  only  one  day  each 
year.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
your  business. 

Collection  of  Information 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 
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Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  determined  pursuant  to  Figure 
2-1,  paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
document  will  be  completed  during  the 
comment  period. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Proposed  Regulations:  In 
consideration  of  the  foregoing,  the  Coast 
Guard  proposes  to  amend  Part  100  of 
Title  33,  Code  of  Federal  Regulations  as 
follows: 

PART  100-(Am«nded] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.734  is  added  to  read 
as  follows: 

f10a734    Annual  Qasparllla  Marine 
Parade;  Hlllaborough  Bay,  Tampa,  FL 

(a)  Regulated  Area.  A  regulated  area  is 
established  consisting  of  all  waters  of 
Hillsborough  Bay  and  its  tributaries 
north  of  a  line  drawn  along  latitude  27° 
51'30"  N.  The  regulated  area  includes 
the  following  in  their  entirety: 
Hillsborough  Cut  "D"  Channel, 
Sparkman  Channel,  Ybor  Channel  and 
the  Hillsborough  River  south  of  the  John 
F.  Kennedy  Bridge.  Coordinates 
Reference  Datum:  NAD  1983. 

(b)  Special  Local  Regulations.  (1) 
Entry  into  the  regulated  area  is 
prohibited  to  all  commercial  marine 
traffic  from  9  a.m.  to  2:30  p.m.  EST  on 
the  first  Saturday  in  February. 

(2)  The  regulated  area  is  an  idle 
speed,  "no  wake"  zone. 

(3)  All  vessels  within  the  regulated 
area  shall  stay  clear  of  and  give  way  to 
all  vessels  in  parade  formation  in  the 
Gasparilla  Marine  Parade. 

(4)  When  within  the  marked  channels 
of  the  parade  route,  vessels  participating 
in  the  Gasparilla  Marine  Parade  may  not 
exceed  the  minimum  speed  necessary  to 
maintain  steerage. 


(5)  Jet  skis  and  vessels  without 
mechanical  propulsion  are  prohibited 
bom  the  parade  route. 

(6)  Noithboimd  vessels  in  excess  of  80 
feet  in  length  without  mooring 
arrangements  made  prior  to  the  first 
Saturday  in  February,  are  prohibited 
from  entering  Seddon  Channel  unless 
the  vessel  is  officially  entered  in  the 
Gasparilla  Marine  Parade.  All 
norUibound  vessels  in  excess  of  80  feet 
without  prior  mooring  arrangements  not 
officially  entered  in  the  Gasparilla 
Marine  Parade,  must  use  the  alternate 
route  through  Sparkman  Channel. 

(c)  Dates.  This  section  becomes 
effective  annually  at  9  a.m.  and 
terminate  at  2:30  p.m.  EST  on  the  first 
Saturday  in  February. 

Dated:  July  9. 1998. 

R.C  Olsoi,  Jr., 

Acting  Captain  U.S.  Coast  Guard, 
Convaiander,  Seventh  Coast  Guard  District. 

IFR  Doc.  98-25162  Filed  9-18-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NH004-01-6814;  A-1-FRL-4163-2I 

Approval  and  Promulgation  of  Air 
Quality  implamentation  Plans;  New 
Hampshire;  Gasoline  Dispensing 
Facilities  and  Gasoline  Tanit  Trucks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY;  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Hampshire  on  November  24, 1992.  This 
revision  consists  of  regulations  to 
control  volatile  organic  compoimd 
(VOC)  emissions  from  gasoline 
dispensing  facilities  and  from  gasoline 
tank  trucks.  The  intended  effect  of  this 
action  is  to  propose  approval  of  these 
regulations.  This  action  is  being  taken 
under  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  October  21, 1998.  Public 
conunents  on  this  docimient  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Bldg..  Boston,  MA 
02203.  Copies  of  the  State  submittal  and 
EPA's  technical  support  docimient  are 
available  for  pubhc  inspection  during 
normal  business  hours,  by  appointment 


at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  Air  Resources 
Division,  Department  of  Environmental 
Services,  64  North  Main  Street,  Caller 
Box  2033.  Concord,  NH  03302-2033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold.  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  On 
November  25, 1992,  EPA  received  a 
formal  SIP  submittal  from  New 
Hampshire  containing  a  new  regulation 
Part  Env-A  1205  "Volatile  Organic 
Compotmds  (VOC):  Gasoline  Dispensing 
Facilities  and  Gasoline  Tank  Trucks." 

I.  Background 

Under  the  pre-amended  Clean  Air  Act 
(CAA),  ozone  nonattainment  areas  were 
required  to  adopt  reasonably  available 
control  technology  (RACT)  rules  for 
sources  of  VOC  emissions.  EPA  issued 
three  sets  of  control  technique 
guidelines  (CTGs)  docimients, 
establishing  a  "presumptive  norm"  for 
RACT  for  variotis  categories  of  VOC 
sources.  The  three  sets  of  CTGs  were  (1) 
Group  I — tissued  before  January  1978  (15 
CTGs);  (2)  Group  II— issued  in  1978  (9 
CTGs);  and  (3)  Group  III — issued  in  the 
early  1980's  (5  CTGs].  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources.  EPA  determined  that  the  area's 
SIP-approved  attainment  date 
established  which  RACT  rules  the  area 
needed  to  adopt  and  implement.  Under 
section  172(a)(1),  ozone  nonattainment 
areas  were  generally  required  to  attain 
the  ozone  standard  by  December  31, 
1982.  Those  areas  that  submitted  an 
attainment  demonstiation  projecting 
attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 
Group  1  and  II  CTGs.  Those  areas  that 
sought  an  extension  of  the  attainment 
date  imder  section  172(a)(2)  to  as  late  as 
December  31, 1987  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  (i.e.,  100  ton  per  year  or  more 
of  VOC  emissions)  non-CTG  sources. 

On  November  15, 1990,  amendments 
to  the  1977  CAA  were  enacted.  Pub.  L. 
101-549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  Section  182(b)(2)  of 
the  amended  Act  requires  States  to 
adopt  RACT  rules  for  all  areas 
designated  nonattainment  for  ozone  and 
classified  as  moderate  or  above.  There 
are  three  parts  to  the  section  182(b)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  CTG — 
i.e.,  a  CTG  issued  prior  to  the  enactment 
of  the  CAAA  of  1990;  (2)  RACT  for 
sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG.  This  RACT 
requirement  applies  to  nonattainment 
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areas  that  previously  were  exempt  from 
certain  RACT  requirements  to  "catch 
up"  to  those  nonattainment  areas  that 
became  subject  to  those  requirements 
during  an  earlier  period.  In  addition,  it 
requires  newly  designated  ozone 
nonattainment  areas  to  adopt  RACT 
rules  consistent  with  those  for 
previously  designated  nonattainment 
areas. 

Pursuant  to  the  amended  CAA,  two 
areas  in  New  Hampshire  were  classified 
as  serious  ozone  nonattainment  areas 
and  one  area  was  classified  as  a 
marginal  ozone  nonattainment  area.  56 
FR  56694  (Nov.  6, 1991).  The  serious 
areas  are  subject  to  the  section  182(b)(2) 
RACT  catch-up  requirement.  Also,  the 
State  of  New  Hampshire  is  located  in 
the  Northeast  Ozone  Transport  Region 
(OTR).  The  entire  state  is,  therefore, 
subject  to  section  184(b)  of  the  amended 
CAA.  Section  184(b)  requires  that  RACT 
be  implemented  for  all  VOC  sources 
covered  by  a  CTG  issued  before  or  after 
enactment  of  the  CAAA  of  1990  and  for 
all  major  VCXI  sources  (defined  as  50 
tons  per  year  for  sources  in  the  OTR). 
CTGs  have  been  issued  for  several  VOC 
source  categories  including  gasoline 
tank  trucks  and  gasoline  dispensing 
facilities  (Stage  I  vapor  recovery)  which 
are  the  source  categories  addressed  in 
today's  action. 

Fiirthermore,  the  CAA  requires 
serious  and  above  ozone  nonattainment 
areas  to  adopt  regulations  which  require 
owners  and  operators  of  gasoline 
dispensing  facilities  to  install  and 
operate  so  called  "Stage  11"  vapor 
recovery  equipment  designed  to  control 
vapors  emitted  when  vehicles  are 
refueled  (section  182(b)(3)  as  modified 
by  section  202(a)(6)).  Under  section 
182(b)(3),  New  Hampshire  was  required 
to  submit  Stage  II  vapor  recovery  rules 
for  its  two  serious  ozone  nonattainment 
areas  by  November  15, 1992. 

Also,  section  184(b)(2)  of  the 
amended  Act  requires  that  states  in  the 
OTR  adopt  Stage  n  or  comparable 
measures  within  one  year  of  EPA 
completion  of  a  study  identifying 
control  measures  capable  of  achieving 
emissions  reductions  comparable  to 
those  achievable  through  section 
182(b)(3)  Stage  II  vapor  recovery 
controls.  On  January  13, 1995.  EPA 
completed  its  study  "Stage  n 
Comparability  Study  for  the  Northeast 
Ozone  Transport  Region"  (EPA-452/R- 
94-011).  Therefore,  states  in  the  OTR 
must  adopt  Stage  n  or  comparable 
measures  and  submit  them  to  EPA  as  a 
SIP  revision  by  January  13, 1996.  EPA 
has  recently  received  New  Hampshire's 
Stage  II  comparability  SIP  revision.  New 
Hampshire's  November  24, 1992  SIP 
submittal  which  is  the  subject  of  today's 


document  is  not  intended  to  satisfy  that 
requirement.   , 

In  response  to  sections  182(b)(2), 
182(b)(3).  and  184(b)(1)(B)  of  the  CAA. 
New  Hampshire  adopted  Part  Env-A 
1205  "Volatile  Organic  Compounds 
(VOC):  Gasoline  Dispensing  Facilities 
and  Gasoline  Tank  Trucks"  and 
submitted  this  regulation  to  EPA  as  a 
SIP  revision.  New  Hampshire's 
regulation  is  briefly  summarized  below. 

New  Hampshire's  Env-A  1205 

This  regulation  requires  that  all 
gasoline  storage  tanks  with  a  capacity 
equal  to  or  greater  than  250  gallons  be 
equipped  with  a  submerged  fill  pipe 
and  that  all  storage  tanks  at  facilities 
with  an  annual  throughput  of  greater 
than  or  equal  to  120,000  gallons  be 
equipped  with  Stage  I  vapor  recovery 
controls.  These  requirements  apply 
statewide.  In  addition,  this  regulation 
also  requires  that  gasoline  tank  trucks 
operating  in  the  State  be  maintained 
vapor-tight  and  be  tested  annually. 
Furthermore,  this  rule  requires  that 
owners  or  operators  of  gasoline 
dispensing  facilities,  which  have  an 
aimual  throughput  equal  to  or  greater 
than  420,000  gallons  and  are  located  in 
the  counties  of  Hillsborough, 
Merrimack,  Rockingham,  and  Strafford, 
install  and  operate  Stage  II  vapor 
recovery  controls. 

EPA  nas  reviewed  this  regulation 
against  the  applicable  statutory 
requirements  and  for  consistency  with 
EPA  guidance.  New  Hampshire's 
regulation  and  EPA's  evaluation  are 
detailed  in  a  memorandum  dated  April 
29. 1998,  entitled  "Technical  Support 
Document — New  Hampshire — Gasoline 
Dispensing  Facilities  and  Gasoline  Tank 
Trucks."  Copies  of  that  docimient  are 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  document.  A  summary  of 
EPA's  evaluation  is  provided  below. 

EPA's  Evaluation  of  New  Hampshire's 
Submittal 

In  determining  the  approvability  of  a 
VOC  RACT  rule,  EPA  must  evaluate  the 
rule  for  consistency  with  the 
requirements  of  the  Act  and  EPA 
regulations,  as  found  in  section  110  and 
part  D  of  the  Act  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
documents.  For  the  purpose  of  assisting 
State  and  local  agencies  in  developing 
RACT  rules,  EPA  prepared  a  series  of 
Control  Technique  Guidelines  (CTG) 
documents.  The  CTGs  are  based  on  the 


underlying  requirements  of  the  Act  and 
specify  the  presumptive  norms  for 
RACT  for  specific  source  categories. 
EPA  has  not  yet  developed  CTGs  to 
cover  all  sources  of  VOC  emissions. 
Further  interpretations  of  EPA  policy 
are  found  in:  (1)  Those  portions  of  the 
proposed  Post-1987  ozone  and  carbon 
monoxide  policy  that  concern  RACT,  52 
FR  45044  (November  24,  1987);  (2)  the 
document  entitled  "Issues  Relating  to 
VOC  Regulation  Cutpoints.  Deficiencies," 
and  Deviations,  Clarification  to 
Appendix  D  of  November  24. 1987 
Federal  Register  document"  (Blue 
Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on 
May  25.  1988);  (3)  the  existing  CTGs; 
and  (4)  the  "Model  Volatile  Organic 
Compound  Rules  for  Reasonably 
Available  Control  Technology"  issued 
as  a  staff  working  draft  in  June  1992.  In 
general,  these  guidance  documents  have 
been  set  forth  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

EPA  has  evaluated  the  Stage  I  vapor 
recovery  and  gasoline  tank  truck 
requirements  of  New  Hampshire's  Env- 
A  1205  and  has  found  that  they  are 
consistent  with  EPA  model  regulations 
and  the  following  EPA  guidance 
documents:  "Leaks  from  Gasoline  Tank 
Trucks  and  Vapor  Collection  Systems" 
(EPA-450/2-78-051):  "Guidance  to 
State  and  Local  Agencies  in  Preparing 
Regulations  to  Control  Volatile  Organic 
Compounds  from  Ten  Stationary  Source 
Categories"  (EPA-450/2-79-004);  and 
"Hydrocarbon  Control  Strategies  for 
Gasoline  Marketing  Operations"  (EPA- 
450/3-78-017).  As  such.  EPA  beUeves 
that  New  Hampshire's  regulation 
constitutes  RACT  for  these  source 
catMories. 

EPA  has  also  evaluated  the  Stage  II 
vapor  recovery  requirements  of  New 
Hampshire's  regulation  for  consistency 
with  the  requirements  of  the  Act  and 
EPA  guidance.  Under  section  182(b)(3). 
EPA  was  required  to  issue  guidance  as 
to  the  effectiveness  of  Stage  II  systems. 
In  November  1991,  EPA  issued 
technical  and  enforcement  guidance  to 
meet  this  requirement.'  In  addition,  on 
April  16, 1992,  EPA  published  the 
"General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (General 
Preamble)  (57  FR  13498).  The  guidance 
documents  and  the  General  Preamble 
interpret  the  Stage  II  statutory 
requirement  and  indicate  what  EPA 


■  These  two  documents  are  entitled  "Technical 
Guidance — Stage  n  Vapor  Recovery  Systems  for 
Control  of  Vehicle  Refueling  Emissions  at  Gasoline 
Dispensing  Facilities"  CEPA-450/3-91-022)  and 
"Enforcement  Guidance  for  Stage  n  Vehicle 
Refueling  Control  Programs." 
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believes  a  State  submittal  needs  to 
include  to  meet  that  requirement. 
Section  182(b)(3)(A)  of  the  Act 
specifies  that  Stage  II  controls  must 
apply  to  any  facility  that  dispenses  more 
than  10,000  gallons  of  gasoline  per 
month  or,  in  the  case  of  an  independent 
small  business  marketer  (ISBM),  as 
defined  in  section  324(c)  of  the  Act,  any 
facility  that  dispenses  more  than  50,000 
gallons  of  gasoline  per  month.  The 
scope  of  the  control  requirement  in  New 
Hampshire's  rule  differs  from  the 
formula  specifTed  in  the  CAA  in  two 
respects.  First,  the  rule  applies  to 
facilities  with  an  annual  throughput  of 
420,000  gallons  of  gasoline,  rather  than 
measuring  throughput  on  a  monthly 
basis  as  provided  in  section 
182(b)(3)(A).  It  is  possible  that  a 
monthly  threshold  would  capture  more 
gas  stations  in  the  program  by  catching 
stations  with  seasonal  variations  in  their 
throughput.  But  EPA  and  New 
Hampshire  have  documented  that 
seasonal  variation  of  gasoline  sales 
across  the  state  is  not  great, 
approximately  three  percent.  Therefore, 
EPA  has  determined  that  the  annual 
throughput  threshold  in  New 
Hampshire's  rule  does  not  allow  gas 
stations  to  go  uncontrolled  that  might 
otherwise  be  captured  by  a  monthly 
threshold.  Moreover,  along  the  New 
Hampshire  seacoast,  where  one  might 
expect  to  see  seasonal  variation  due  to 
summer  tourist  traffic,  the  New 
Hampshire  stage  II  regulation  covers  a 
higher  percentage  of  gas  stations  selling 
gasoline  to  the  public  than  it  does  in 
inland  communities.  Finally,  in  1992 
New  Hampshire  estimated  that  its  rule 
would  require  controls  for  about  84.3 
percent  of  gasoline  throughput  in  the 
program  area.  Data  from  1996 
demonstrate  that  the  program  actually 
controls  88.5  percent  of  all  throughput. 
Second,  the  rule  imposes  one  threshold 
for  all  gasoline  stations.  As  noted  above, 
the  CAA  specifies  a  lower  threshold  of 
10,000  gallons  per  month  for  regular 
stations  and  a  higher  threshold  of 
50,000  gallons  for  ISBM's.  If  one 
assumes  that  New  Hampshire's  rule 
covers  facilities  that  on  average  pump 
35,000  gallons  of  gasoline  a  month,  then 
the  rule  fails  to  control  emissions  from 
regular  stations  that  pump  between 
10,000  and  35,000  gallons  of  fuel  a 
month  as  compared  with  the  CAA's 
minimum  requirement. 
Correspondingly,  the  rule  does  control 
emissions  from  ISBM's  that  pump 
between  35,000  and  50,000  gallons  a 
month  that  the  State  could  allow  to  go 
uncontrolled  under  the  CAA's  formula.^ 


Although  the  applicability  cut-off  in 
New  Hampshire's  rule  defers  from  the 
CAA-required  cut-offs.  New 
Hampshire's  SIP  submittal  includes  a 
Stage  II  Equivalency  Demonstration 
which  shows  that  implementation  of  its 
applicability  cut-off  in  the  four  county 
area  results  in  equivalent  VOC 
reductions  as  compared  with 
implementation  of  the  CAA-required. 
applicability  cut-offs  in  the  four  county 
area.  Also,  New  Hampshire's  Stage  II 
requirements  apply  to  the  Manchester 
previously  classified  marginal  ozone 
nonattainment  area,  whereas  section 
182(b)(3)  of  the  CAA  only  requires  that 
New  Hampshire  implement  Stage  II 
requirements  in  the  state's  two  serious 
areas.  New  Hampshire's  rule,  therefore, 
results  in  an  additional  environmental 
benefit  as  compared  with  the  section 
182(b)(3)  CAA-required  program.  Thus, 
this  rule  creates  emission  reduction 
credits  that  are  consistent  with  the 
principles  outlined  in  EPA's  Economic 
Incentive  Program  (EIP)  rules  (59  FR 
16690). 

Section  182(b)(3)(B)  of  the  Act 
specifies  the  time  by  which  certain 
facilities  must  comply  with  the  State 
regulation.  For  facilities  that  are  not 
ovkmed  or  operated  by  an  ISBM,  these 
times,  calculated  from  the  time  of  State 
adoption  of  the  regulation,  are:  (1)  6 
months  for  facilities  for  which 
construction  began  after  November  15, 
1990,  (2)  1  year  for  facilities  that 
dispense  greater  than  100,000  gallons  of 
gasoline  per  month,  and  (3)  2  years  for 
all  other  facilities.  The  Stage  n 
compliance  schedule  in  New 
Hampshire's  regulation  is  consistent 
with  this  CAA  requirement. 

In  accordance  with  EPA's  guidance, 
New  Hampshire  requires  the  use  of 
Stage  n  systems  that  have  been  tested 
and  certified  by  the  California  Air 
Resources  Board  (CARB)  as  meeting  a  95 
percent  emission  reduction  efficiency. 
The  State  also  requires  sources  to  verify 
proper  installation  and  function  of  Stage 
II  equipment  through  the  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  upon  major 
modification  of  a  facility  or  upon 
written  notification  from  the  State.  In 
addition,  New  Hampshire's  rule 
contains  recordkeeping  requirements 
consistent  with  those  recommended  in 
EPA's  guidance. 

EPA  is  proposing  to  approve  the 
November  24, 1992  New  Hampshire  SIP 
revision.  EPA  is  soliciting  public 
comments  on  the  issues  discussed  in 


'Section  182(b)l[3)(A)  does  not  preclude  states 
from  establishing  more  stringent  applicability 


thresholds.  Under  sections  116  and  324(b]  states 
retain  their  authority  to  require  Stage  II  controls  at 
facilities  in  addition  to  those  covered  by  section 
182(b)(3)(A). 


this  proposal  or  on  other  relevant 
matters.  These  comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  action. 

II.  Proposed  Action 

EPA  is  proposing  to  approve  New 
Hampshire's  Env-A  1205  "Volatile 
Organic  Compounds  (VOC):  Gasoline 
Dispensing  Facilities  and  Gasoline  Tank 
Trucks"  as  meeting  the  section  182(b)(2) 
and  section  184(b)(1)(B)  VOC  RACT 
requirements  of  the  CAA  for  the 
gasoline  dispensing  facility  and  gasoline 
tank  truck  source  categories.  EPA  is  also 
proposing  to  approve  New  Hampshire's 
Env-A  1205  as  achieving  the  emission 
reductions  required  under  section 
182(b)(3)  for  Stage  II  vapor  recovery  in 
serious  ozone  nonattainment  areas. 

m.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866. 

The  proposed  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  form 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected. 

C.  Unfunded  Mandates 

To  reduce  the  biu-den  of  Federal 
regulations  on  States  and  small 
governments.  President  Clinton  issued 
Executive  Order  12875  on  October  26, 
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1993,  entitled  "Enhancing  the 
Intergovernmental  Partnership."  Under 
Executive  Order  12875,  EPA  may  not 
issue  a  regulation  which  is  not  required 
by  statute  imless  the  Federal 
Government  provides  the  necessary 
funds  to  pay  the  direct  costs  incurred  by 
the  State  and  small  governments  or  EPA 
provides  to  the  Office  of  Management 
and  Budget  a  description  of  the  prior 
consultation  and  communications  the 
agency  has  had  with  representatives  of 
State  and  small  governments  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  12875  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  State  and  small 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhinded  mandates." 

The  present  action  satisfies  the 
requirements  of  Executive  Order  12875 
because  it  does  not  contain  a  significant 
imfunded  mandate.  This  rule  approves 
preexisting  state  requirements  and  does 
not  impose  new  federal  mandates 
binding  on  State  or  small  governments. 
Under  section  202  of  the  Unfunded' 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenmaents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 


light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  11, 1998. 
John  P.  DeVillars, 
Regional  Administrator,  Region  I. 
|FR  Doc.  98-25195  Filed  9-18-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  414 
RIN  1006-AA40 

Offstream  Storage  of  Colorado  Rhrer 
Water  and  Interstate  Redemption  of 
Storage  Credits  in  the  Lower  Division 
States 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  The  Department  of  the 
Interior  ("the  Department"  or  "we") 
hereby  gives  notice  that  we  are 
reopening  the  comment  period  on  our 
proposed  rule  entitled  "Offstream 
Storage  of  Colorado  River  Water  and 
Interstate  Redemption  of  Storage  Credits 
in  the  Lower  Division  States."  We 
originally  published  the  proposed  rule 
on  December  31, 1997,  at  62  FR  68492, 
and  accepted  public  comments  until 
April  3, 1998. 

DATES:  We  must  receive  your  comments 
at  the  address  below  on  or  before 
October  21, 1998. 
ADDRESSES:  If  you  wish  to  submit 
comments,  you  may  do  so  by  any  one 
of  three  methods.  You  may  mail 
comments  to  Bureau  of  Reclamation, 
Administrative  Record,  Lower  Colorado 
Regional  Office,  P.O.  Box  61470, 
Boulder  City,  NV  89006-1470.  You  may 
comment  via  the  internet  at 
bjohnson@lc.usbr.gov  Or,  you  may 
hand-deliver  comments  to  Bureau  of 
Reclamation,  Administrative  Record, 
Lower  Colorado  Regional  Office,  400 
Railroad  Avenue,  Boulder  City,  NV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dale  Ensminger,  (702)  293-8659. 
SUPPLEMENTARY  INFORMUTION:  We 
request  that  interested  parties  provide 


comments  on  whether  an  authorized 
entity  in  a  Storing  State  under  the  rule 
must  hold  an  "entitlement"  to  use 
Colorado  River  water  pursuant  to  court 
decree,  contract  with  the  United  States, 
or  reservation  of  water  from  the 
Secretary  of  the  Interior.  As  published 
on  December  31, 1997,  section  414.2  of 
the  proposed  rule  defined  "authorized 
entity"  as  "a  State  water  banking 
authority,  or  other  entity  of  a  Lower 
Division  State  holding  entitlements  to 
Colorado  River  water.  *  *  '"Section 
414.2  of  the  proposed  rule  defined 
"Entitlement"  as  "an  authorization  to 
benefically  use  Colorado  River  water 
pursuant  to:  (1)  a  decreed  right,  (2)  a 
contract  with  the  United  States  through 
the  Secretary,  or  (3)  a  reservation  of 
.  water  from  die  Secretary." 

The  Department  received  differing 
comments  on  these  definitions  and 
other  technical  matters  during  the 
previous  comment  period.  For  example, 
differing  comments  on  the  definition  of 
"authorized  entity"  revealed  that  some 
read  the  definition  as  allowing  a  State 
Water  Bank  to  participate  in  activities 
under  the  rule  without  holding  an 
entitlement  to  Colorado  River  water, 
while  others  did  not.  We  invite 
comment  on  whether  the  definition  of 
"authorized  entity"  should  be  revised  to 
clarify  that  an  "authorized  entity," 
including  a  State  water  bank,  must  hold 
an  entitlement  to  Colorado  River  water 
in  order  to  ensure  consistency  with  the 
Law  of  the  River,  including  specifically 
section  5  of  the  Boulder  Canyon  Project 
Act,  43  U.S.C.  617d,  as  interpreted  by 
the  Supreme  Court  in  Arizona  v. 
California.  373  U.S.  546  (1963). 

We  also  invite  comment  on  whether 
efficiency,  flexibility,  and  certainty  in 
Colorado  River  management  may  result 
combining  an  approval  Interstate 
Storage  Agreement  and  a  contract  imder 
Section  5  of  the  Boulder  Canyon  Project 
Act  into  one  document,  thus  making  the 
parties  entitlement  holders  upon 
execution  of  the  Agreement.  And,  we 
invite  comment  on  whether,  if  the 
documents  are  not  combined,  the 
Interstate  Storage  Agreements  and  any 
separate  Section  5  contract  (or 
amendments  to  an  existing  contract) 
should  be  processed  and  approved 
simultaneously  to  eliminate  duplication 
of  any  administrative  and  compliance 
procedures. 

Dated:  September  15. 1998. 
Patricia  J.  Beneke, 

Assistant  Secretary— Water  and  Science. 
[FR  Doc.  98-25139  Filed  9-18-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  No.  98-153;  FCC  98-20q 

Revision  of  the  Rules  Regarding  Ultra- 
Wideband  Transmission  Systems 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  By  this  Notice  of  Inquiry,  the 
Commission  is  initiating  a  proceeding  to 
investigate  the  possibility  of  permitting 
the  operation  of  ultra-wideband  (UWB) 
radio  systems  on  an  unlicensed  basis 
imder  its  rules.  Comments  are  requested 
on  the  standards  and  operating 
requirements  that  should  be  applied  to 
UWB  systems  to  prevent  interference  to 
other  radio  services. 
DATES:  Comments  are  due  December  7, 
1998,  reply  comments  are  due  January 
4.  1999. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Reed,  Office  of  Engineering  and 
Technology,  (202)  418-2455. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry  in  ET  Docket  No.  98-153. 
adopted  August  20, 1998,  and  released 
September  1, 1998.  The  complete  text  of 
this  Notice  of  Inquiry  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  D.C,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800.  2100  M 
Street.  NW,  Suite  140,  Washington,  D.C. 
20037. 

Summary  of  the  Notice  of  Inquiry 

1.  The  Commission  is  initiating  this 
inquiry  on  its  own  motion  to  investigate 
the  possibility  of  permitting  the 
operation  of  ultra-wideband  (UWB) 
radio  systems  on  an  unlicensed  basis 
under  part  15  of  its  rules.  Through  this 
inquiry,  we  are  seeking  input  to  help  us 
evaluate  UWB  technology  and  to 
determine  what  standards  and  operating 
requirements  are  necessary  to  prevent 
interference  to  other  users  of  the  radio 
spectrum.  Upon  review  of  the  responses 
to  this  inquiry,  we  will  determine 
whether  to  propose  any  changes  to  the 
rules. 

2.  UWB  radio  systems  typically  use 
extremely  narrow  pulse  (impulse) 
modulation  or  swept  frequency 
modulation  that  employs  a  fast  sweep 


over  a  wide  bandwidth.  Because  of  the 
type  of  modulation  employed,  the 
emission  band  widths  of  UWB  devices 
generally  exceed  one  gigahertz  and  may 
be  greater  than  ten  gigahertz.  In  some 
cases,  these  pulses  do  not  modulate  a 
carrier.  Instead,  the  radio  frequency 
emissions  generated  by  the  pulses  are 
applied  to  an  antenna,  the  resonant 
frequency  of  which  determines  the 
center  frequency  of  the  radiated 
emission. 

3.TJWB  systems  could  provide  an 
improved  method  for  providing  radar 
applications  where  precise  distance 
resolution  is  required  and  for  providing 
covert  voice  or  data  communications 
that  overcome  multipath  problems. 
Radar  systems  are  currently  being 
developed  to  detect  buried  objects  such 
as  plastic  gas  pipes  or  hidden  flaws  in 
airport  runways  or  highways.  Other 
radar  systems  would  be  used  as  fluid 
level  sensors  in  difficult-to-measure 
situations  such  as  oil  refinery  tanks  and 
other  storage  tanks.  Public  safety 
personnel  have  expressed  a  desire  for 
radar  systems  that  can  detect  people 
hidden  behind  walls  or  covered  with 
debris,  such  as  from  an  earthquake. 
Public  safety  personnel  also  have 
expressed  a  need  for  UWB 
communications  systems  that  can 
operate  covertly.  These  communications 
systems  could  also  be  employed  by 
heavy  industrial  manufacturers  to 
overcome  multipath  and  machinery- 
generated  radio  noise. 

4.  Applications  and  general 
characteristics.  What  types  of  UWB 
devices  can  we  expect  to  be  developed? 
What  are  the  frequency  ranges  and 
bandwidths  expected  to  be  used  by 
UWB  devices?  What  are  the  expected 
total  power  levels  and  spectral  power 
densities,  peak  and  average,  of  UWB 
devices?  What  are  the  expected  or 
desired  operating  distances? 

5.  Regulatory  treatment.  We 
understand  that  UWB  systems  will 
operate  at  very  low  spectral  power 
densities,  producing  noise-like  signals. 
Further,  it  appears  that  UWB  systems 
will  operate  over  very  short  distances. 
Because  of  this,  it  appears  appropriate 
to  provide  for  UWB  technologies  under 
part  15  of  the  rules.  We  invite  comments 
on  whether  it  would  be  appropriate  to 
apply  our  part  15  rules  to  UWB 
technologies.  Are  there  certain  types  of 
UWB  devices  or  applications  that 
should  be  regulated  on  a  licensed  basis 
under  some  other  rule  part?  If  so.  which 
rule  parts?  If  provisions  are  made  for 
UWB  technology  under  part  15,  how 
should  we  define  UWB  technology? 

6.  TV  broadcast  and  restricted  bands. 
Part  15  designates  certain  sensitive  and 
safety-related  frequency  bands  as 


restricted  bands.  Only  spurious 
emissions  not  exceeding  the  general 
emission  limits  are  permitted  within 
these  restricted  bands  or,  with  few 
exceptions,  within  the  frequency  bands 
allocated  for  TV  broadcasting.  However, 
it  is  difficult,  if  not  impossible,  for  UWB 
systems  to  avoid  placing  fundamental 
emissions  within  the  restricted  bands  or 
the  TV  broadcast  bands.  Accordingly, 
comments  are  requested  on  whether  the 
Commission  should  eliminate  the 
requirement  that  only  spurious 
emissions  be  permitted  to  fall  within  the 
restricted  bands  and  the  TV  broadcast 
bands.  Should  the  rules  generally 
continue  to  prohibit  operation  of  UWB 
systems  within  the  restricted  bands  and 
the  TV  broadcast  bands?  Are  there 
certain  restricted  bands  where  operation 
could  be  permitted,  but  not  others?  If  so 
which  bands  and  what  is  the 
justification?  If  certain  restricted  bands 
were  retained,  what  impact  would  this 
have  on  the  viability  of  UWB 
technology? 

7.  Emission  limits.  The  current  part  15 
rules  are  based  on  the  equivalent  of  a 
spectral  power  density,  i.e..  a  field 
strength  limit  is  specified  along  with  a 
measurement  bandwidth.  In  most  cases, 
emissions  at  or  below  1000  MHz  are 
based  on  the  use  of  a  quasi-peak 
detector  which  employs  a  designated 
measurement  bandwidth.  Above  1000 
MHz,  emissions  are  based  on  average 
field  strength  limits  with  a  minimum 
measurement  bandwidth  of  one 
megahertz.  Where  an  average  limit 
applies,  there  is  also  a  limit  on  peak 
emission  levels.  Are  the  existing  general 
emission  limits  sufficient  to  protect 
other  users  of  the  spectrum,  especially 
radio  operations  in  the  restricted  bands, 
from  harmful  interference?  Should 
different  limits  be  applied  to  UWB 
systems?  Should  we  specify  a  different 
standard  for  UWB  devices  based  on  ^ 
spectral  power  density?  Should  these 
standards  be  designed  to  ensure  that  the 
emissions  appear  to  be  broadband 
noise?  What  is  the  potential  for  harmful 
interference  due  to  the  cumulative 
impact  of  emissions  if  there  is  a  large 
proliferation  of  UWB  devices?  Could  the 
cumulative  impact  result  in  an 
unacceptably  high  increase  in  the 
background  noise  level?  Should  the 
Commission  limit  proliferation  by 
restricting  the  types  of  products  or 
should  the  rules  permit  manufacturers 
to  design  products  for  any  application 
as  long  as  the  equipment  meets  the 
standards?  Should  a  limit  on  the  total 
peak  level  apply  to  UWB  devices?  Can 
emissions  below  or  above  a  certain 
frequency  range  be  further  filtered  to 
reduce  the  potential  for  interference  to 
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other  users  of  the  radio  spectrum 
without  affecting  the  performance  of  the 
UWB  systems?  Are  the  existing  limits 
on  the  amount  of  energy  permitted  to  be 
conducted  back  onto  the  AC  power  Unes 
appropriate  for  UWB  devices?  What 
operational  restrictions,  if  any,  should 
be  required  to  protect  existing  users?  Is 
the  use  of  UWB  modulation  techniques 
necessary  for  certain  types  of 
communication  systems;  if  so,  for  what 
purposes? 

8.  Measurements.  Part  15  references 
the  specific  measurement  procedure  to 
be  employed,  the  frequency  range  over 
which  measurements  are  to  be  made, 
and  the  measurement  detector  functions 
and  bandwidths  to  be  employed. 
Comments  are  requested  on  whether  the 
peak  output  level  continues  to  be 
indicative  of  the  interference  potential 
of  a  UWB  system.  Is  a  pulse 
desensitization  correction  factor 
appropriate  for  measuring  emissions 
from  a  UWB  device?  Should  any 
modifications  be  made  to  this 
measurement  procedure  for  UWB 
devices?  Would  another  measurement 
procedure  that  does  not  apply  a  pulse 
desensitization  correction  factor  be 
more  appropriate  for  determining  the 
interference  potential  of  an  UWB 
device?  The  frequency  range  over  which 
measurements  are  required  to  be  made 
depends  on  the  frequency  of  the 
fundamental  emission.  Is  the  fi^uency 
of  the  fundamental  emission  readily 
discernible  for  UWB  devices?  Are  the 
current  frequency  measurement  ranges 
specified  in  the  rules  appropriate  for 
UWB  devices  or  should  these  ranges  be 
modified?  Are  the  measurement 
detector  functions  and  bandwidths 
appropriate  for  UWB  devices?  Should 
these  standards  be  modified  and,  if  so, 
how?  Are  there  any  other  changes  to  the 
measurement  procedures  that  should  be 
applied  to  UWB  devices? 

9.  Other  matters.  There  is  a 
prohibition  in  the  rules  against  the  use 
of  a  Class  B,  damped  wave  emission. 
This  prohibition  stems  from  a  similar 
International  Telecommunication  Union 
regulation  and  is  a  throwback  to  the 
days  when  spark  gap  transmitters  were 
employed.  There  is  no  longer  a  clear 
definition  of  a  Class  B,  damped  wave 
emission.  Should  the  prohibition 
against  Class  B,  damped  wave  emissions 
apply  to  UWB  systems  or  is  the 
prohibition  irrelevant,  especially  in 
light  of  the  relatively  low  power  levels 
employed  by  UWB  devices?  Comments 
are  invited  on  any  other  matters  or 
issues  that  may  be  pertinent  to  the 
operation  of  UWB  systems. 

10.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 


except  during  the  Simshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
generally  A7  CFR  1.1202. 1.1203.  and 
1.2306(a). 

11.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (1998).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html<. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rule  making  numbers 
appear  in  the  cation  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rule  making  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rule  making 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
including  the  following  words  in  the 
body  of  the  message,  "get  form  <your  e- 
mail  address."  A  sample  form  and 
directions  will  be  sent  in  reply. 

12.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rule  making  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or  rule 
making  number.  All  filings  must  be  sent 
to  the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  Secretary, 
Federal  Commiuiications  Commission, 
1919  M  St.,  N.W.,  Room  222, 
Washington,  D.C.  20554. 

13.  The  proposed  action  is  authorized 
under  sections  4(i),  301,  302,  303(e), 
303(f),  303(r),  304  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f),  303(r).  304,  and  307. 

List  of  Subjects:  47  CFR  Part  15 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(PR  Doc.  98-25113  Filed  9-18-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  98-156;  FCC  98-209] 

Certification  of  Equipment  in  the 
24.05-24.25  GHz  t>and  at  Field 
Strengths  up  to  2500  mV/m 

agency:  Federal  Communications 

Commission. 

ACHON:  Proposed  rule. 

summary:  By  this  Notice  of  Proposed 
Rulemaking  ("NPRM").  the  Federal 
Communications  Commission  proposes 
to  amend  its  rules  to  allow  the  operation 
of  fixed  point-to-point  transmitters  in 
the  24.05-24.25  GHz  band  at  field 
strengths  of  up  to  2500  mV/m,  measured 
at  3  meters.  Devices  operating  at  these 
field  strength  levels  will  be  required  to 
use  highly  directionalized  antennas  to 
minimize  the  possibility  of  creating 
harmful  interference  to  other  services  in 
the  band.  This  action  is  taken  in 
response  to  a  Petition  for  Rulemaking 
("Petition")  filed  by  Sierra  Digital 
Communications,  Inc.  ("Sierra"). 
DATES:  Comments  must  be  filed  on  or 
before  December  7, 1998,  and  reply 
comments  must  be  filed  on  or  before 
January  4, 1999. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  FCC,  1919 
M  Street  NW.,  Room  222,  Washington. 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Neal 
McNeil,  Office  of  Engineering  and 
Technology.  (202)  418-2408,  TTY  (202) 
418-2989,  e-mail:  nmcneil@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  ET  Docket  98- 
156.  FCC  98-209,  adopted  August  21, 
1998  and  released  September  1. 1998. 
The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center,  Room  239,  1919 
M  Street,  NW,  Washington,  DC.  The 
complete  text  of  this  docimient  also  may 
be  purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Smnmary  of  Notice  of  Proposed 
Rulemaking 

1.  Section  15.249  of  the  Commission's 
rules,  47  CFR  15.249,  permits  devices  to 
operate  in  the  24.00-24.25  GHz  band 
with  field  strengths  up  to  250  mV/m. 
However,  in  its  Petition,  Sierra  notes 
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that  Section  15.245  permits  Held 
disturbance  sensors  to  operate  in  the 
central  100  MHz  of  this  band,  24.075- 
24.175  GHz,  with  a  field  strength  of  up 
to  2500  mV/m.  Sierra  requests  that  the 
Commission  amend  Section  15.249  to 
permit  fixed  point-to-point  operations 
in  the  24.00-24.25  GHz  band  at  a  field 
strength  of  2500  mV/m.  Under  this 
proposal,  peak  emission  limits  would 
remain  unchanged  at  2500  mV/m.  Sierra 
proposes  that  devices  operating  at  this 
higher  limit  be  required  to  use  antennas 
with  gains  of  at  least  33  dBi.  Higher 
antenna  gains  would  be  permitted  if 
transmitter  output  power  is  reduced  to 
maintain  a  maximum  field  strength  of 
2500  mV/m.  According  to  Sierra,  a 
directional  antenna  with  a  minimum 
gain  of  33  dBi  will  produce  a  smaller 
area  of  potential  interference  than  an 
omnidirectional  antenna  operating  at 
250  mV/m. 

2.  We  tentatively  conclude  that  the 
rule  changes  requested  by  Sierra  will 
provide  additional  flexibility  to 
establish  point-to-point  operations 
under  part  15  and  will  not  pose  an 
increased  risk  of  interference  to  other 
users  of  the  spectrum.  We  observe  that 
Sierra  is  requesting  to  operate  at  the 
same  signal  levels  that  are  already 
permitted  for  part  15  field  disturbance 
sensors  that  operate  in  the  24.075- 
24.175  GHz  band  segment.  We  do  not 
believe  that  granting  Sierra's  request 
will  pose  any  greater  risk  of  interference 
than  these  devices.  Further,  the  services 
operating  in  the  range  of  firequencies 
covered  by  Sierra's  request  are  the  same 
as  those  that  exist  in  the  24.075-24.175 
GHz  segment,  except  for  the  24.00- 
24.05  GHz  segment  where  there  is  a 
primary  allocation  for  the  Amateiu- 
Service  and  Amateur  Satellite  Service. 

3.  The  American  Radio  Relay  League, 
Inc.  (ARRL)  filed  comments  in 
opposition  to  Sierra's  Petition.  ARRL 
objects  to  the  proposal  on  the  basis  of 
potential  interference  to  Amateur 
operations,  particularly  Amateur 
Satellite  operations.  We  do  not  believe 
that  ARRL  has  demonstrated  that  there 
will  be  a  significant  risk  of  interference 
to  Amateur  operations  in  the  24.05- 
24.25  GHz  band  segment.  The  point-to- 
point  operations  proposed  by  Sierra  will 
still  use  relatively  low  powers  and  will 
be  highly  directional.  If  interference 
occurs  to  Amateur  operations,  it  would 
be  relatively  simple  to  identify  the 
source  due  to  the  fixed  use  of  the  part 
15  operations.  Furthermore,  we  believe 
that  the  risk  of  interference  remains 
substantially  less  than  from  industrial, 
scientific,  and  medical  (ISM)  equipment 
that  is  permitted  to  operate  in  the 
24.00-24.25  GHz  band  without  any 
radiated  emissions  limits. 


4.  At  the  same  time,  we  are  concerned 
that  Amateur  Satellite  operations  in  the 
24.00-24.05  GHz  band  segment  rely  on 
the  reception  of  weak  signals.  We  note 
that  Sierra  suggests  imposing  additional 
conditions  to  facilitate  sharing  the 
24.00-24.05  GHz  band  segment. 
However,  we  are  not  convinced  that  the 
conditions  suggested  by  Sierra  will 
provide  sufficient  protection  to  amateur 
satellite  operations.  Further,  it  does  not 
appear  that  disallowing  use  of  the 
24.00-24.05  GHz  segment  would  have  a 
significant  impact  on  part  15  point-to- 
point  operations.  Therefore,  we  are  not 
proposing  to  permit  point-to-point 
operations  as  requested  by  Sierra  in  the 
24.00-24.05  GHz  segment. 

Initial  Regulatory  Flexibility  Analysis 

5.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 

§  603,  the  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
Notice  of  Proposed  Rule  Making 
("NPRM").  Written  public  comments 
are  requested  on  the  IRFA.  Comments 
must  be  identified  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  NPRM  provided 
above.  The  Commission  shall  send  a 
copy  of  this  NPRM,  including  the  IRFA, 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act. 

A.  Reason  for  Action 

6.  This  rule  making  proceeding  is 
initiated  to  obtain  comment  regarding 
proposed  changes  to  the  regulations  for 
non-licensed  transmitters.  The 
Commission  seeks  to  determine  if  the 
standards  should  be  amended  as  sought 
in  the  Petition  for  Rulemaking 
("Petition")  filed  by  Sierra  Digital 
Communications,  bic. 

B.  Legal  Basis 

7.  The  proposed  action  is  taken 
pursuant  to  Sections  4(i),  301,  302, 
303(e),  303(f).  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i).  301, 
302,  303(e),  303(f),  and  303(r). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

8.  For  the  purposes  of  this  NPRM,  the 
RFA  defines  a  "small  business"  to  be 
the  same  as  a  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.  See  5 


U.S.C.  601(3).  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
that:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
See  15  U.S.C.  632.  SBA  has  defined  a 
small  business  for  Standard  Industrial 
Classification  (SIC)  category  4812 
(Radiotelephone  Communications)  to  be 
small  entities  when  they  have  fewer 
than  1500  employees.  See  13  CFR 
121.201.  Given  this  definition,  nearly  all 
such  companies  are  considered  small. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

9.  Part  15  transmitters  are  already 
required  to  be  authorized  under  the 
Commission's  certification  procedure  as 
a  prerequisite  to  marketing  and 
importation.  The  changes  proposed  in 
this  proceeding  would  not  change  any 
of  the  current  reporting  or 
recordkeeping  requirements.  Further, 
the  proposed  regulation  adds 
permissible  methods  of  operation  and 
would  not  require  the  modification  of 
any  existing  products. 

E.  Significant  Alternatives  to  Proposed 
Rules  Which  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Accomplish  Stated  Objectives 

10.  None. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rule 

11.  None. 

List  of  Subjects  in  47  CFR  Part  15 

Communications  equipment. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  98-24909  Filed  9-18-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart227 

DEPARTMENT  OF  THE  INTERIOR 

Fisli  and  Wildlife  Service 

50CFRPart17 

[DockM  No.  980606212-6212-01;  i.D. 
073098C] 

Endangered  and  Threatened  Wildlife 
and  Plants;  One-year  Finding  for  a 
Petition  To  List  the  Atlantic  Sturgeon 
(Acipenser  oxyrinchus  oxyrinchus)  in 
the  United  States  as  Endangered  or 
Threatened 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce;  Fish  and  Wildlife  Service 

(FWS),  Interior. 

ACTION:  Notice  of  1-year  petition 

finding. 

SUMMARY:  NMFS  and  the  FWS 
(collectively,  the  Services),  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA),  announce  a  1-year 
finding  for  a  petition  to  add  Atlantic 
sturgeon  {Acipenser  oxyrinchus 
oxyrinchus),  in  areas  where  it  continues 
to  exist  in  the  United  States,  to  the  list 
of  threatened  and  endangered  wildlife 
and  to  designate  critical  habitat.  After 
review  of  all  available  scientific  and 
commercial  information,  the  Services 
find  that  listing  Atlantic  sturgeon  in  the 
United  States  is  not  warranted  at  this 
time. 

DATES:  This  finding  becomes  effective 
on  September  15, 19dB. 
ADDRESSES:  A  complete  list  of 
references  used  in  the  preparation  of 
this  12-month  finding  is  contfiined  in 
the  status  review,  which  is  available 
upon  request  from  the  Protected 
Resources  Division,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Colligan,  NMFS  (978-281-9116), 
Ray  Santos,  NMFS  (978-281-9103)  or 
Anne  Hecht,  FWS  (978-443-4325). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  ESA  (16 
U.S.C.  1531  et  seq.)  requires  that  for  any 
{>etition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
information,  a  finding  be  made  within 
12  months  of  the  date  of  receipt  of  the 


petition  on  whether  the  petitioned 
action  is  (1)  not  warranted,  (2) 
warranted,  or  (3)  warranted  but 
precluded  from  immediate  proposal  by 
other  pending  proposals.  Such  12- 
month  findings  are  to  be  published 
promptly  in  the  Federal  Register. 

On  Jime  2, 1997,  the  Services  received 
a  petition  dated  May  29, 1997,  from  the 
Biodiversity  Legal  Foimdation 
requesting  the  Services  to  list  Atlantic 
sturgeon  in  the  United  States,  where  it 
continues  to  exist,  as  threatened  or 
endangered  and  to  designate  critical 
habitat  within  a  reasonable  period  of 
time  following  the  listing.  Tlie 
petitioner  acluiowledged  NMFS'  lead  for 
Atlantic  sturgeon  under  the  ESA,  but 
cited  the  species'  life  history  and  joint 
FWS/NMFS  responsibility  for  the 
species  under  the  Fish  and  Wildlife 
Conservation  Act  to  encourage  the 
Services  to  work  together  in  reviewing 
the  petition.  The  Services  agreed  that  to 
use  each  Service's  respective  expertise 
in  cooperation  would  be  in  the  best 
interest  of  the  species  and,  therefore, 
conducted  this  review  jointly.  Threats  to 
the  species  cited  in  the  petition  include 
the  following:  (1)  environmental 
degradation  and  habitat  loss,  especially 
the  presence  of  dams  blocking  access  to 
former  spawning  habitat,  and  water 
pollution;  (2)  overfishing;  and  (3) 
inadequacy  of  existing  regulatory 
mechanisms,  especially  the  lack  of 
Federal  requirements  to  specifically 
consider  Atlantic  sturgeon  when 
authorizing  developments  and  the 
absence  of  centralized  direction  and 
funding  for  research  that  is  essential  to 
identification  and  arrest  of  factors 
contributing  to  the  species'  decline. 

On  October  17, 1997,  the  Services 
published  a  notice  in  the  Federal 
Register  of  their  October  2, 1997, 
finding  that  substantial  information 
existed  indicating  that  the  petitioned 
action  may  be  warranted  (62  FR  54018). 
The  Federal  Register  notice  announced 
initiation  of  a  status  review  to  determine 
whether  listing  of  the  Atlantic  stiirgeon 
in  its  North  American  range,  including 
Atlantic  Canada,  is  warranted.  The 
Services  formed  a  team,  comprising  six 
Federal  and  three  state  agency 
biologists,  to  conduct  the  status  review. 

In  Se  October  17, 1997,  notice  (62  FR 
54018),  the  Services  solicited 
information  and  data  on  Atlantic 
sturgeon  to  assure  a  comprehensive 
review  of  all  available  information.  The 
Services  received  information  and  data 
from  13  sources.  This  information 
included  relevant  genetics  research  and 
information  specific  to  Atlantic  sturgeon 
in  Rhode  Island,  Maine,  New 
Hampshire,  and  Connecticut.  A  number 
of  the  comments  identified  the  existing 


regulatory  framework  under  the  Atlantic 
States  Marine  Fisheries  Commission 
(ASMFC)  as  a  more  appropriate 
management  mechanism  than  the  ESA. 
The  Services  included  this  information 
and  data  in  the  status  review. 

The  Services  find  that  listing  Atlantic 
sturgeon  is  not  warranted  at  this  time. 
This  finding  is  based  on  the  following: 
(1)  evidence  that  the  historic  range  of 
the  species  has  not  been  substantially 
reduced  and  that  its  current  range  is  not 
likely  to  be  significantly  reduced  in  the 
foreseeable  futiu^;  (2)  persistence  of  at 
least  14  spawning  populations;  (3) 
existing  prohibitions  on  harvest  and 
possession  in  all  15  states  comprising 
the  species'  U.S.  range;  (4)  detailed 
evaluation  of  current  habitat  conditions 
and  threats  to  habitat  showing  that 
conditions  are  adequate  to  sustain  the 
species  and  are  likely  to  remain  so  in 
the  foreseeable  future;  (5)  lack  of 
substantial  information  indicating  that 
overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes  is  ciurently  significantly 
affecting  the  species;  (6)  lack  of 
information  indicating  that  disease  or 
predation  are  causing  significant  losses 
of  individuals  of  the  species;  (7)  existing 
regulatory  mechanisms  which  provide 
adequate  protection  and  further  the 
conservation  of  the  species  (8)  lack  of 
information  indicating  that  artificial 
propagation  is  currently  posing  a  threat 
to  the  species. 

The  petition  and  finding  address  the 
subspecies,  Acipenser  oxyrinchus 
oxyrinchus,  one  of  two  subspecies  of 
Atlantic  stiugeon.  This  subspecies, 
referenced  hereafter  in  this  notice  as 
"Atlantic  sturgeon,"  is  distributed  along 
the  eastern  coast  of  North  America. 
Sightings  have  been  reported  from 
Hamilton  Inlet,  Labrador,  south  to  the 
St.  Lucie  River,  Florida. 

Atlantic  sturgeon  are  late-maturing, 
anadromous  fish  that  may  live  up  to  60 
years,  reach  lengths  up  to  14  feet  (4.3 
m),  and  weigh  over  800  pounds  (364 
kg).  They  are  distinguished  by  armor- 
like plates  and  a  long  snout.  Sturgeon 
are  opportiuiistic  benthic  feeders, 
filtering  quantities  of  mud  along  with 
their  food.  Spawning  occurs  in  flowing 
fresh  or  estuarine  waters  with  a  hard 
bottom.  After  hatching,  juveniles  may 
remain  in  fresh/estuarine  waters  for 
several  years,  then  head  seaward  to 
grow  to  maturity  and  join  the  sub-adult 
migration  run,  which  can  reach  many 
miles  from  their  home  rivers.  Age  at 
maturity  increases  with  increasing 
latitude  along  the  Atlantic  Coast;  sexual 
maturity  for  males  ranges  from  5  to  24 
years,  and,  for  females,  from  7  to  30 
years. 
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The  Services'  status  review  addressed 
the  status  of  the  Atlantic  sturgeon 
population  in  the  U.S.,  which  was  the 
subject  of  the  petition,  but  also 
considered  whether  there  is  evidence 
that  U.S.  and  Canadian  stocks 
interbreed  and  whether  activities 
conducted  in  Canada  threaten  Atlantic 
sturgeon  of  U.S.  origin.  Review  of 
currently  available  information  failed  to 
show  that  there  is  an  interbreeding 
population  segment  spanning  the  U.S.- 
Canadian border  or  that  Canadian 
fisheries  pose  a  meaningful  threat  to 
U.S.  Atlantic  sturgeon  stocks. 
Evaluation  of  the  U.S.  Atlantic  sturgeon 
population  regarding  the  Services' 
Policy  Regarding  the  Recognition  of 
Distinct  Vertebrate  Population  Se^ents 
Under  the  Endangered  Species  Act  (61 
FR  4722)  showed  that  Atlantic  sturgeon 
in  the  U.S.  constitute  a  discrete  and 
significant  population  segment  and  that 
consideration  of  its  conservation  status 
in  relationship  to  the  ESA's  standards 
for  listing  is  appropriate. 

Historically,  Atlantic  sturgeon 
populations  in  the  U.S.  ranged  from  the 
Penobscot  River,  Maine,  to  the  St.  Johns 
River,  Florida  (although  it  is  unclear 
whether  spawning  occurred  in  the  latter 
river).  The  presence  of  Atlantic  sturgeon 
was  documented  in  34  rivers;  however, 
the  number  of  historical  spawning 
populations  is  unknown.  Their  range  in 
the  U.S.  has  contracted  slightly,  and 
now  extends  from  the  Kennebec  River, 
Maine  (and  absence  from  the  Penobscot 
Riverhas  not  been  conclusively 
determined),  to  the  Satilla  River, 
Georgia.  Presence  is  documented  in  32 
rivers.  Currently,  14  spawning 
populations  are  confirmed,  and  5  others 
are  suspected.  Thus,  current 
distributional  information  is 
inconsistent  with  the  petitioner's  claim, 
based  on  a  1996  ASMFC  document,  that 
reproducing  populations  are  present  in 
six  or  fewer  rivers. 

Historical  records  from  the  1700s  to 
1800s  docimient  large  numbers  of 
sturgeon  in  many  rivers  along  the 
Atlantic  Coast.  It  is  clear  that  Atlantic 
sturgeon  underwent  significant  range- 
wide  declines  from  historical 
abundance  levels  due  to  overfishing  in 
the  late  1800s.  Sturgeon  stocks  may 
have  been  further  impacted  through 
environmental  degradation,  especially 
in  the  early  to  mid-1900s.  However,  the 
species  persisted  in  many  rivers,  and 
populations  rebounded  to  the  point 
where  commercial  fisheries  were  active 
in  many  rivers  during  all  or  some  of  the 
years  from  1962  to  1996.  Many  of  these 
contemporary  fisheries  resulted  in 
overfishing,  depressing  populations  to 
the  point  where  management  authorities 


have  now  closed  all  directed  fisheries 
and  prohibited  retention  of  bycatch. 

Recent  quantitative  estimates  of 
species  abundance  and  population 
trends  derive  from  stock  assessments 
conducted  in  conjimction  with  the  now- 
closed  directed  fisheries  in  New  York 
and  New  Jersey.  Although  these 
assessments  show  substantial  declines 
in  population  numbers  in  both  the 
Delaware  and  Hudson  River 
populations,  they  also  document  the 
presence  of  multiple  year-classes  in 
both  systems,  as  do  more  qualitative 
surveys  conducted  elsewhere  in  the 
species'  range,  including  the 
Chesapeake  Bay,  Cape  Fear  River,  and 
Edisto  River. 

The  petition  and  other  sources  (i,e., 
ASMFC,  1990,  Smith  and  Clugston, 
1997)  have  cited  habitat  loss  and 
degradation  as  contributors  to  the 
decline  of  Atlantic  sturgeon,  but  none  of 
these  docimients  contains  a 
comprehensive  analysis  of  the  overall 
effect  of  current  habitat  conditions  on 
the  species.  A  thorough  review  of  the 
eKiects  of  three  habitat-related  factors — 
dams,  dredging,  and  water  quality  on 
U.S.  Atlantic  sturgeon  populations — 
demonstrates  that,  while  habitat 
alterations  have  occurred  historically 
and  some  deleterious  conditions  persist, 
the  conclusion  that  current  habitat 
conditions  imperil  the  species  is 
unsupported  by  the  available 
information. 

Dams  for  hydropower  generation, 
flood  control,  and  navigation  have  the 
potential  to  adversely  modify  Atlantic 
sturgeon  habitat.  However,  a  detailed 
analysis  of  the  locations  of  dams  and  the 
proportion  of  historical  habitat  rendered 
inaccessible  to  specific  Atlantic 
sturgeon  populations  indicates  that 
dams  have  had  a  limited  effect  on 
Atlantic  sturgeon  populations.  Many 
dams  on  rivers  inhabited  by  Atlantic 
sturgeon  are  located  at  the  fall  line, 
where  natural  waterfalls  and  rapids 
limited  pre-dam  upstream  access  to  all, 
but  occasional,  occurrences  of  mature 
Atlantic  sturgeon.  Of  25  rivers  for  which 
current  habitat  accessibility  can  be 
quantified,  only  3  (the  Merrimack, 
Housatonic,  and  Susquehanna) 
currently  suffer  loss  of  >  30  percent  of 
their  habitat  to  dams.  Dams  impede 
access  to  10-30  percent  of  habitat  on 
another  three  rivers  (Kennebec, 
Penobscot,  and  Salmon  Falls). 
Quantitative  estimates  of  habitat 
accessibility  are  not  available  for  the 
Roanoke,  Tar-Pamlico,  or  Cape  Fear 
rivers,  but  spawning  continues  to  occur 
on  these  rivers.  Qualitative  information 
indicates  that  a  substantial  portion  of 
habitat  on  the  Santee  River  is  blocked 
by  Wilson  Dam.  With  the  exception  of 


Rodman  Dam  on  a  tributary  of  the  St. 
Johns  River  (FL),  all  extant  dams  in 
Atlantic  sturgeon  habitat  have  been  in 
place  for  more  than  50  years.  Several 
dams  in  the  historical  range  of  the 
Atlantic  sturgeon  have  been  removed  or 
are  in  the  process  of  being  removed.  The 
Services  are  not  aware  of  any  proposals 
to  construct  new  dams  within  current  or 
historical  Atlantic  sturgeon  habitat. 

Potential  harm  to  Atlantic  sturgeon 
from  dredging  includes  the  destruction 
of  benthic  feeding  areas,  disruption  of 
spawning  migrations,  and  deposition  of 
resuspended  fine  sediments  in 
spawning  habitat.  The  most  serious 
potential  impacts  are  those  that  might 
affect  spawning  habitats  during  the 
actual  spawning  season,  but  a  river-by- 
river  review  of  dredging  activity 
demonstrates  that  this  potential  is 
limited  to  a  few  specific  rivers.  No 
dredging  has  occurred  within  Atlantic 
sturgeon  spawning  habitats  in  21  rivers 
during  the  last  20  to  25  years.  Only  six 
rivers  with  extant  spawning  populations 
where  dredging  might  be  on-going 
within  spawning  habitat  in  recent  years 
were  identified,  and  seasonal 
restrictions  are  in  place  to  protect  most 
sensitive  spawning  habitats  on  all  but 
one  of  these. 

While  sturgeon  are  clearly  susceptible 
to  a  variety  of  water  quality  problems, 
including  changes  in  water  temperature, 
decreases  in  levels  of  dissolved  oxygen, 
additions  in  nutrients,  and  the  presence 
of  a  variety  of  contaminants,  available 
evidence  shows  that  overall  water 
quality  in  Atlantic  sturgeon  habitats  is 
substantially  better  than  it  was  through 
the  1970s  and  is  continuing  to  improve, 
especially  in  the  Northeast  and  Mid- 
Atlantic  states.  While  acknowledging 
residual  water  quality  issues,  the  status 
review  noted  substantial  improvements 
in  water  quality  in  a  number  of  rivers. 
Additionally,  the  Services  examined 
long-term  habitat  trends  in  relation  to 
the  populations  of  the  Atlantic  sturgeon. 
Loss  and  degradation  of  habitat, 
especially  the  degradation  of  water 
quality  that  accompanied  the  rise  of 
industry  along  much  of  the  Eastern 
seaboard  in  the  late  1800s  through  the 
1970s,  clearly  contributed  to  past 
declines  of  Atlantic  sturgeon 
populations.  While  current  habitat 
conditions  are  not  pristine,  overall 
current  spawning  and  nursery  habitat 
conditions  are  substantially  better  than 
those  under  which  this  species 
recovered  from  collapse  of  stocks  (due 
to  overharvest)  in  the  late  1800s  and 
persisted  during  the  first  half  of  the  20th 
century.  Important  improvements  in 
habitat  quality  have  been  effected 
through  elimination  of  point  and 
nonpoint  sources  of  poUution,  seasonal 
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restrictions-on  dredging  operations  in 
spawning  and  nursery  habitats,  and  (in 
a  few  cases)  dam  removal.  Recent 
increases  in  populations  of  the 
endangered  shortnose  sturgeon 
[Acipenser  brevirostrum),  which  co- 
occurs  with  the  Atlantic  sturgeon  over 
much  of  its  range  and  shares  many  of  its 
life  history  characteristics,  also  testify  to 
the  general  capability  of  riverine 
sturgeon  habitat  to  facilitate  and  support 
increasing  populations  of  the  latter 
species.  Further  habitat  improvements 
could  accelerate  rebuilding  of  stocks, 
however,  the  Services  conclude  that 
current  habitat  conditions  are  above  the 
threshold  at  which  the  Atlantic  sturgeon 
is  likely  to  become  endangered  in  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 

Commercial  exploitation  was  the 
major  cause  of  the  early  20th  century 
decline  in  Atlantic  sturgeon  abundance, 
as  well  as  the  primary  cause  of  recent 
downward  trends  in  the  Hudson  and 
Delaware  River  populations.  The  life 
history  of  Atlantic  sturgeon  (late  age  at 
maturity)  and  high  commercial  value 
make  the  species  vulnerable  to 
overexploitation.  Many  authors  (i.e.. 
Smith  et  al.,  1984,  Smith  and  Clugston, 
1997,  Waldman  and  Wirgin,  1998)  have 
cited  past  overharvesting  by  commercial 
fisheries  as  the  major  cause  of  the 
species'  current  low  abundance. 

By  1990,  six  jurisdictions  within  the 
Atlantic  sturgeon's  U.S.  range 
(Pennsylvania,  District  of  Columbia, 
Potomac  River  Fisheries  Commission, 
Virginia,  South  Carolina,  and  Florida) 
had  prohibited  landings.  The  1990 
ASMFC  Fisheries  Management  Plan 
(FMP)  for  Atlantic  Sturgeon  required  all 
states  to  implement  (1)  a  total  closure  on 
harvest,  (2)  a  minimiun  length  on 
harvestable  fish  of  7  feet  (2.2  m)  total 
length,  or  (3)  alternative  measures  that 
could  be  submitted  to  the  ASMFC  for 
determination  of  conservation 
equivalency.  All  jurisdictions  complied 
with  this  requirement,  and,  by  1995,  the 
list  of  jurisdictions  with  total  closures 
had  expanded  to  include  Maine,  New 
Hampshire,  Massachusetts,  and  North 
Carolina.  Two  states,  New  York  and 
New  Jersey  that  opted  for  conservation 
equivalency  under  the  1990  ASMFC 
plan  closed  their  fisheries  in  1995  and 
1996,  respectively  (New  Jersey  by 
setting  a  quota  of  zero  fish).  Reported 
landings  from  the  states  that  adopted 
the  7-foot  (2.2-m)  minimiun  (Georgia, 
Delaware,  Connecticut,  Maryland,  and 
Rhode  Island)  were  very  low,  and  all  of 
those  states  formally  closed  their 
fisheries  between  1996  and  1998.  The 
last  state  within  (he  species'  U.S.  range 
to  implement  a  complete  prohibition  on 
harvest  and  possession  was  Delaware, 


which  implemented  regulations  on  May 
1, 1998. 

The  current  ban  on  harvest  of  Atlantic 
sturgeon  in  all  17  jurisdictions  has  also 
been  formalized  in  Amendment  1  to  the 
ASMFC's  Atlantic  Sturgeon  FMP  as  a 
long-term  moratorium,  enforceable 
under  the  terms  of  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act. 
This  ban  requires  a  complete  closure, 
through  prohibition  on  possession  of 
Atlantic  sturgeon  (including  any  and  all 
parts  thereof)  that  must  be  maintained 
imtil  the  FMP  is  formally  modified.  The 
FMP  Amendment,  adopted  by  the 
ASMFC  on  June  11, 1998,  anticipates 
that  the  moratorium  remains  in  place 
until  there  are  at  least  20  protected  age 
classes  of  females  in  each  sp>awning 
stock.  For  the  Hudson  River  population, 
the  duration  of  the  moratorium  is 
anticipated  to  be  approximately  41  years 
from  its  initiation.  The  ASMFC  ban  on 
harvest  and  possession  includes  any 
current  or  future  recreational  fishing. 

In  addition  to  the  ban  on  harvest  and 
possession  in  all  state  jurisdictions, 
including  state  waters,  the  1998  FMP 
Amendment  contains  a  request  to  the 
Secretary  of  Commerce  to  ban  harvest 
and  possession  of  Atlantic  sturgeon  in 
the  exclusive  economic  zone  (^Z).  This 
would  extend  protected  waters  from  the 
boundary  of  state  waters,  3  miles  (1.8 
km)  from  the  coast,  to  the  200-mile 
(120-km)  limit.  The  Services  support 
this  additional  measure  of  protection  for 
Atlantic  sturgeon  stocks  in  coastal 
waters,  and  the  NMFS  has  started 
preparing  the  necessary  documents  to 
effect  this  closure.  However,  in  view  of 
the  fact  that  any  fish  taken  in  the  EEZ 
could  not  be  landed  or  sold  in  any  state 
fi-om  Maine  to  Florida,  the  Services  do 
not  believe  that  the  current  lack  of  such 
a  closure  in  the  EEZ  represents  a 
meaningful  threat  to  the  species  and  are 
not  relying  on  its  future  implementation 
in  this  finding. 

Atlantic  sturgeon  are  susceptible  to 
capture  in  a  wide  range  of  gear  types 
that  target  other  species,  particularly  gill 
nets  and  trawls.  Potential  threats  from 
bycatch,  including  variable  efi'ects  due 
to  area,  season,  and  gear  types  and 
population/species  level  impacts  were 
examined  in  detail  in  ASMFC  (1998) 
-and  in  the  status  review.  The  only 
available  assessment  of  population 
impacts  of  bycatch  derived  for  the 
Hudson  River  population,  1991  through 
1996,  shows  bycatch  mortality  rates  that 
are  well  below  the  threshold  likely  to 
preclude  population  increases.  Bycatch 
rates  (based  on  first-year  recapture 
reports  fix>m  tagged  fish)  also  showed  a 
declining  trend  over  the  period  for 
which  data  are  available.  Furthermore, 
any  incentives  for  retention  of  bycatch 


have  been  eliminated  through  the  range- 
wide  prohibition  on  possession  and  sale 
of  Atlantic  sturgeon. 

Several  studies  indicate  that 
shortnose  and  Atlantic  sturgeon, 
sympatric  throughout  most  of  their 
range,  generally  partition  habitat 
spatially  and  demonstrate  differences  in 
dietary  preferences.  Little  is  known 
about  natural  predators  of  Atlantic 
sturgeon,  but  its  bony  scutes  and  large 
size  are  effective  adaptations  for 
minimizing  predation  of  fish  2  or  more 
years  old.  There  is  no  evidence  that 
current  impacts  of  predation  or 
competition  are  above  "natxual"  levels. 

While  Atlantic  sturgeon,  like  all 
organisms,  are  susceptible  to  disease, 
there  is  no  evidence  that  disease 
cxurently  poses  an  elevated  or  unnatural 
threat  to  this  species.  Although  the 
recent  widespread  and  devastating 
outbreaks  of  the  toxic  dinoflagellate, 
Pfiesteria  piscicida,  in  North  Carolina 
estuaries  and  in  the  Chesapeake  Bay 
affected  large  numbers  of  fish,  sturgeon 
were  not  affected;  this  may  be 
attributable  to  the  preference  of  Atlantic 
sturgeon  for  deep  waters  in  swift 
ciurents  and/or  lack  of  susceptibiUty  to 
this  disease.  In  addition,  anadromous 
species  such  as  Atlantic  sturgeon  have 
a  buffer  against  disease  outbreaks  that 
might  be  more  catastrophic  for  fish 
populations  that  spend  their  entire  life 
cycles  in  a  single  environment. 

The  major  potential  source  of  disease- 
related  concern  for  Atlantic  sturgeon  is 
the  possible  introduction  of  non- 
indigenous  sturgeon  pathogens  through 
the  release  to  the  wild  of  fish  from 
aquaculture  operations  or  aquarium 
fish.  However,  there  are  currently  no 
commercial  aquaculture  operations  for 
Atlantic  sturgeon  vtrithin  the  species' 
U.S.  range,  and  the  ban  on  possession  of 
the  species  will  preclude  development 
of  any  such  facilities  unless  and  until  an 
appropriate  addendum  to  the  ASMFC's 
F^iP  is  adopted.  The  few  public 
facilities  working  on  development  of 
propagation  techniques  maintain  strict 
disease  screening  and  management 
procedures.  Although  there  is  no  range- 
wide  ban  on  commercial  aquaculture  of 
non-indigenous  sturgeons,  no  known 
commercial  facilities  are  currently  in 
existence. 

The  recently  adopted  amendment  to 
the  ASMFC  Atlantic  Sturgeon  FMP 
formalizes  a  long-term  coast-wide 
prohibition  on  harvest  and  possession  of 
Atlantic  sturgeon  and  any  and  all  parts, 
including  eggs.  These  prohibitions  are 
already  in  effect  via  state  regulations  in 
every  jurisdiction  in  the  species'  range. 
Under  the  provisions  of  1993 
amendments  to  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act 
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(P.L.  81-721),  the  Secretary  of 
Commerce  is  empowered  to  enforce 
such  mandatory  compliance 
requirements  in  approved  ASMFC  plans 
by  declaring  a  moratorium  on  the 
fishing  of  the  applicable  species.  Under 
the  terms  of  Amendment  1,  the 
moratoriimi  became  mandatory  on  Jime 
30, 1998,  and  will  remain  in  place  until 
the  FMP  is  further  amended  Uirough  the 
formal  procedures  of  the  ASMFC.  Even 
an  addendum  to  the  amended  FMP 
(such  as  might  be  proposed  to  allow 
possession  of  imported  or  cultured 
Atlantic  sturgeon)  would  require 
preparation  of  a  written  draft 
addendum,  distribution  to  all  states  for 
review  and  comment,  a  public  hearing 
in  any  state  that  requests  one,  and  a  30- 
day  review  period  prior  to  formal 
adoption  by  ASMFC's  Sturgeon 
Management  Board. 

While  the  Services  believe  that  the 
ASMFC  moratorium  on  harvest  and 
possession  of  Atlantic  sturgeon  is  the 
critical  component  ensuring  that  this 
species  is  not  likely  to  become 
endangered  within  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range,  the  FMP  also 
contains  other  valuable 
recommendations  for  conservation  (in 
its  generic  sense,  not  as  defined  in  the 
ESA)  and  restoration  of  the  species. 
These  include  measures  for  preservation 
of  existing  habitat,  habitat  restoration 
and  improvement,  monitoring  and 
assessment  of  future  bycatch, 
monitoring  and  assessment  of  stock 
recovery,  and  important  protocols  for 
any  breeding  and  stocking  activities. 
The  FMP  requires  annual  reporting  firom 
each  jurisdiction  on  results  of  bycatch 
monitoring,  monitoring  of  stock  status, 
habitat  protection  efforts,  and  regulation 
(or  oversight,  if  regulatory  authority 
does  not  rest  with  the  marine  resources 
agency  in  a  particular  state)  of  any 
future  aquaculture  facilities.  The 
ASMFC  Sturgeon  Management  Board, 
which  includes  representatives  firom 
both  Services,  reviews  the  status  of  state 
compliance  with  the  FMP  at  least 
annually. 

A  wide  variety  of  Federal  laws 
(including,  but  not  limited  to,  the 
Federal  Power  Act,  Fish  and  Wildlife 
Coordination  Act,  Federal  Water 
Pollution  Control  Act,  Rivers  and 
Harbor  Act,  and  National  Environmental 
Policy  Act),  state  laws,  and  local 
regulations  affect  activities  with 
potential  to  destroy  or  degrade  Atlantic 
sturgeon  habitat.  Although  these  laws 
do  not  require  specific  consideration  of 
Atlantic  sturgeon  during  project  review 
and  permitting  processes,  Atlantic 
sturgeon  have  frequently  been  the  focus 
of  such  reviews  and,  more  importantly, 


the  beneficiaries  of  project 
modifications  or  denials,  even  in  many 
situations  where  the  species'  needs  were 
not  explicitly  considered.  Atlantic 
sturgeon  are  also  the  indirect 
beneficiaries  of  section  7  ESA 
requirements  for  Federal  agency 
consultation  for  the  endangered 
shortnose  sturgeon,  where  their  ranges 
and  conservation  needs  coincide. 
Habitat  improvements  since  the  mid-  to 
late-1970s  is  tangible  proof  of  the 
efficacy  of  existing  Federal,  state,  and 
local  laws  to  protect  and  conserve 
Atlantic  sturgeon  habitat. 

The  Services  also  find  that  existing 
authorities  provide  for  coordination  and 
funding  of  Atlantic  sturgeon  research 
and  conservation  efforts.  In  particular, 
the  1998  ASMFC  Atlantic  Sturgeon  FMP 
Amendment  provides  a  comprehensive 
blueprint  for  biologically  appropriate 
restoration  of  habitat,  monitoring  and 
evaluation  of  future  bycatch,  and 
safeguards  to  prevent  adverse  effiects 
from  aquaculture  on  wild  stocks. 
Management  research  needs  for  Atlantic 
sturgeon  are  clearly  identified  and 
partially  prioritized  in  section  6  of  the 
amended  FMP.  Existing  ASMFC 
management  institutions  also  furnish 
review,  coordination,  and  oversight  for 
this  long-term  effort,  and  both  Services 
are  active  participants  on  the  Sturgeon 
Management  Board,  Atlantic  Sturgeon 
Technical  Committee,  and  Atlantic 
Sturgeon  Plan  Review  Team. 

Artificial  propagation  for  use  in 
restoration  of  extirpated  populations  or 
supplementation  of  severely  depleted 
populations  has  the  potential  to  be  both 
a  threat  to  the  species  and  a  tool  for 
recovery.  Potential  risks  include 
accidental  transmission  of  disease  to 
wild  stocks  and  changes  in  intra- 
population  and  inter-population  genetic 
structure.  Disease  risks  can  be  avoided 
and  minimized  through  the 
implementation  of  appropriate 
protocols,  however.  These  have  been 
provided  through  stringent  disease 
screening  and  certification  of  all  fish 
prior  to  transfer  or  release  to  the  vtdld. 
Genetic  risks  have  been  addressed 
through  the  development  of  a  breeding 
and  stocking  protocol,  the  salient 
provisions  of  which  have  been 
incorporated  into  the  1998  ASMFC  FMP 
Amendment.  This  protocol  includes 
standards  for  sources  of  brood  stock, 
minimum  effective  population  size, 
stocking  numbers,  tagging,  monitoring, 
and  reporting.  The  Services  have 
reviewed  this  protocol  and  find  that  it 
provides  for  minimization  of  risks  and 
maximization  of  potential  benefits  from 
artificial  propagation  for  conservation 
purposes. 


There  is  currently  no  known 
commercial  aquaculture  activity 
involving  Atlantic  sturgeon  within  the 
species'  U.S.  range.  Furthermore,  the 
current  ban  on  possession  of  the  species 
in  all  jurisdictions  precludes 
establishment  of  such  facilities  unless, 
and  until,  an  addendimi  to  the  1998 
ASMFC  FMP  Amendment  is  approved. 
Potential  risks  &t)m  such  activities 
include  confounding  enforcement  on 
the  moratorium  on  harvest  and 
possession  of  wild  fish  and  accidental 
escapement  to  the  wild  with  attendant 
concerns  for  disease  transmission  and/ 
or  genetic  impacts.  Future  changes  In 
regulations  may  be  conditioned  to  avoid 
or  minimize  these  risks  throtigh  the  use 
of  appropriate  requirements  for  marking 
of  aquaculture-produced  fish  and  record 
keeping,  escapement  prevention,  and  __ 
disease  controls.  ^~^ 

There  is  currently  no  commercial 
aquaculture  of  non-indigenous  sturgeon 
in  the  U.S.  Atlantic  sturgeon  range. 
Potential  risks  stem  from  escapement  to 
the  wild,  with  attendant  concerns  for 
possible  hybridization  with  Atlantic 
(and  shortnose)  sturgeon  and 
transmission  of  diseases  to  which 
Atlantic  sturgeon  might  be  susceptible. 
In  the  event  that  such  activities  are 
proposed  and  implemented  in  the 
future,  these  risks  may  be  attenuated 
through  appropriate  regulation  and 
management  of  facilities.  However, 
these  risks  do  not  currently  constitute  a 
threat  to  Atlantic  sturgeon. 

The  Services  have  reviewed  the 
petition,  status  review,  available 
literature,  and  public  comments  and 
have  consulted  with  scientists  and 
fishery  resource  managers  familiar  with 
Atlantic  sturgeon.  After  reviewing  the 
best  scientific  and  commercial 
information  available,  the  Services  find 
that  the  Atlantic  sturgeon  in  the  U.S.  is 
not  likely  to  become  endangered  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range  and  that 
listing  as  threatened  or  endangered  is 
not  warranted. 

References  Cited 

A  complete  list  of  references  used  in 
the  preparation  of  the  12-month  finding 
for  the  Atlantic  sturgeon  is  contained  in 
the  status  review,  available  upon 
request  from  the  Northeast  Regional 
Office  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  section  is  the 
ESA  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.). 


Dated:  September  11, 1998. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  \farine  Fisheries  Senrice. 

Dated:  September  15. 1998. 
Jamie  Rappaport  Clark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Unified  National  Strategy  for  Animal 
Feeding  Operations 

agency:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture; 
Environmental  Protection  Agency. 
ACTION:  Notice  and  request  for 
comments. 


summary:  The  U.S.  Department  of 
Agriculture  (USDA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
are  seeking  comments  on  the  draft 
Unified  National  Strategy  for  Animal 
Feeding  Operations.  USDA  and  EPA  are 
asking  for  comments  from  individuals, 
the  livestock  industry,  State,  Tribal,  and 
local  governments  or  subgroups  thereof, 
universities,  colleges,  environmental 
groups,  and  other  organizations.  These 
comments  will  assist  USDA  and  EPA  in 
the  development  and  implementation  of 
a  final  strategy  to  reduce  environmental 
risks  associated  with  animal  feeding 
operations  (AFOs).  The  draft  strategy 
was  developed  as  part  of  the  Clean 
Water  Action  Plan,  which  was 
announced  by  President  Clinton  and 
Vice  President  Gore  in  February  1998. 

DATES:  Comments  must  be  received  by 
January  19, 1999. 

ADDRESSES:  Please  send  comments  to: 
Denise  C.  Coleman,  Program  Analyst, 
Natural  Resources  Conservation  Service, 
ATTN:  AFO,  P.O.  Box  2890, 
Washington,  D.C.  20013-2890. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  DelVecchio,  Natural  Resources 
Conservation  Service,  202-690-2632; 
fax:  202-720-8520; 
joe.delvecchio@usda.gov;  or  William 
Hall.  EPA,  Office  of  Water,  202-565- 
3030;  fax:  202-260-1460; 
afogroup.strategy@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  draft 
strategy  states  that  owners  and  operators 
of  AFOs  should  take  action  to  reduce 
pollutant  runoff.  The  draft  strategy 
establishes  a  national  performance 
expectation  for  all  AFOs  to  be  met  by 
developing  and  implementing 
Comprehensive  Nutrient  Management 
Plans  on  AFOs.  It  explains  voluntary 
and  regulatory  programs  and  their 
relationship.  The  strategy  proposes 
incentives  for  owners  and  operators  of 
AFOs  to  take  early  and  voluntary 
actions  and  highlights  several  issues 
that  must  be  addressed  to  successfully 
implement  the  Strategy.  The  full  text  of 
the  Strategy  follows. 
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BILUNG  CODE  3410-1S-C 

U.S.  Department  of  Agriculture 

U.S.  Enviromnental  Protection  Agency 

Draft — Unified  National  Strategy  for 
Animal  Feeding  Operations 

September  11, 1998. 

The  United  States  Department  of 
Agriculture  (USDA)  and  the  United 
States  Environmental  Protection  Agency 
(EPA)  prohibit  discrimination  in  their 
programs  and  activities  on  the  basis  of 
race,  color,  national  origin,  gender, 
religion,  age,  sexual  orientation,  or 
disability.  Additionally,  discrimination 
on  the  basis  of  political  beliefs  and 
marital  or  family  status  is  also 
prohibited  by  statutes  enforced  by 
USDA.  (Not  all  prohibited  bases  apply 
to  all  programs).  Persons  with 
disabiUties  who  require  alternative 
means  for  communication  of  program 
information  (Braille,  large  print, 
audiotape,  etc.)  should  contact  the 


USDA's  Target  Center  at  (202)  720-2600 
(voice  and  TDD)  or  the  EPA  Office  of 
Civil  Rights  at  (202)  260-^575. 

To  file  a  complaint  of  discrimination 
to  USDA,  write  USDA,  Director,  Office 
of  Civil  Rights,  Room  326-W,  Whitten 
Building,  14th  and  Independence 
Avenue,  SW,  Washington,  DC  20250- 
9410,  or  call  (202)  720-5964  (voice  and 
TDD).  To  file  a  complaint  to  EPA,  write 
to  EPA,  Office  of  Civil  Rights,  401  M  St. 
SW.  Washington,  DC  20460,  or  call 
(202)  260-4575  (voice)  or  (202)  260- 
3658  (TTY).  USDA  and  EPA  are  equal 
opportunity  providers  and  employers. 

Note:  This  document  presents  USDA  and 
EPA's  strategic  plan  for  addressing  the 
environmental  and  public  health  impacts 
associated  with  AFOs.  It  is  not  a  substitute 
for  existing  Federal  regulations  and  it  does 
not  impose  any  binding  requirements  on 
USDA,  EPA.  the  States,  Tribes,  localities,  or 
the  regulated  community.  USDA  and  EPA's 
strategies  for  addressing  AFOs  may  evolve 
and  change  as  their  understanding  of  the 


issues  increases  through  further  work  and 
receipt  of  additional  information. 
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1.0  Introduction  and  Guiding 
Principles 

1.1  Introduction 

Over  the  past  quarter  century,  the 
United  States  has  made  tremendous 
progress  in  cleaning  up  its  rivers,  lakes, 
and  coastal  waters.  In  1972,  the  Potomac 
River  was  too  dirty  to  swim  in,  Lake 
Erie  was  dying,  and  the  Cuyahoga  River 
was  so  polluted  it  burst  into  flames. 
Many  rivers  and  beaches  were  little 
more  than  open  sewers.  Today,  water 
quality  has  improved  dramatically  and 
many  rivers,  lakes,  and  coasts  are 
thriving  centers  of  healthy  commtmities. 

The  improvement  in  the  health  of  the 
nation's  waters  is  a  direct  result  of  a 
concerted  effort  to  enhance  stewardship 
of  natural  resources  and  to  implement 
the  environmental  provisions  of 
Federal,  State,  Tribal  and  local  laws. 
Pollution  control  and  conservation 
programs  have  stopped  billions  of 
pounds  of  pollution  from  fouling  the 
Nation's  water,  doubling  the  nimiber  of 
waters  safe  for  fishing  and  swimming. 

Despite  tremendous  progress,  40 
percent  of  the  Nation's  waterways 
assessed  by  States  still  do  not  meet  goals 
for  fishing,  swimming,  or  both. 
Pollution  from  factories  and  sewage 
treatment  plants  has  been  dramatically 
reduced,  but  nmoff  from  city  streets, 
agricultural  activities,  including  animal 
feeding  operations  (AFOs),  and  other 
sources  continues  to  degrade  the 
environment  and  puts  drinking  water  at 
risk. 

A  strong  livestock  industry  (of  which 
AFOs  are  a  part)  is  essential  to  the 
nation's  economic  stability,  the  viability 
of  many  rural  commimities,  and  the 
sustainability  of  a  healthful  and  high 
quality  food  supply  for  the  American 


public.  1  USDA  and  EPA  recognize  that 
fanners  and  ranchers  are  primary 
stewards  of  many  of  our  nation's  natural 
resources,  have  played  a  key  role  in  past 
efforts  to  improve  water  quality,  and 
will  be  important  partners  in 
implementing  measures  to  protect  the 
environment  and  public  health. 

In  February  of  this  year.  President 
Clinton  released  the  Clean  Water  Action 
Plan  (CWAP),  which  provides  a 
blueprint  for  restoring  and  protecting 
water  quality  across  the  Nation.  The 
CWAP  describes  over  100  specific 
actions  to  expand  and  strengthen 
existing  efforts  to  protect  water  quality. 
It  also  identifies  polluted  ninoff  as  the 
most  important  remaining  source  of 
water  pollution  and  provides  for  a 
coordinated  efi^ort  to  reduce  polluted 
runoff  from  a  variety  of  sources.  As  part 
of  this  effort,  the  CWAP  calls  for  the 
development  of  this  USDA-EPA  unified 
national  strategy  to  minimize  the  water 
quality  and  public  health  impacts  of 
AFOs. 

1 . 2    Guiding  Principles 

This  USDA-EPA  Unified  National 
Strategy  for  Animal  Feeding  Operations 
reflects  several  guiding  principles: 

(1)  Minimize  water  quality  and  public 
health  impacts  from  AFOs. 

(2)  Focus  on  AFOs  that  represent  the 
greatest  risks  to  the  environment  and 
public  health. 

(3)  Ensure  that  measures  to  protect  the 
enviroimient  and  public  health 
complement  the  long-term  sustainability 
of  livestock  production  in  the  United 
States. 

(4)  Establish  a  national  goal  and 
environmental  performance  expectation 
for  all  AFOs. 

(5)  Build  on  the  strengths  of  USDA. 
EPA,  State  and  Tribal  agencies,  and 
other  partners  and  make  appropriate  use 
of  diverse  tools  including  voluntary, 
regulatory,  and  incentive-based 
approaches. 

(6)  Foster  pubUc  confidence  that 
AFOs  are  meeting  their  performance 
expectations  and  that  USDA,  EPA,  local 
governments.  States,  and  Tribes  are 
ensuring  the  protection  of  water  quality 
and  public  health. 

(7)  Coordinate  activities  among  the 
USDA,  EPA,  and  related  State  and 
Tribal  agencies  and  other  organizations 
that  influence  the  management  and 
operation  of  AFOs. 

(8)  Focus  technical  and  financial 
assistance  to  support  AFOs  in  meeting 


the  national  performance  expectation 
established  in  this  Strategy. 

2.0  AFOs  and  Water  Quality  and 
Public  Health  Risks 

2.1  Characteristics  of  AFOs 

For  purposes  of  this  Strategy,  AFOs 
are  agricultural  enterprises  where 
animals  are  kept  and  raised  in  confined 
situations.  AFOs  congregate  animals, 
feed,  manure  and  urine,  dead  animals, 
and  production  operations  on  a  small 
land  area.  Feed  is  brought  to  the  animals 
rather  than  the  animals  grazing  or 
otherwise  seeking  feed  in  pastures  or 
fields. 

Approximately  450,000  agricultural 
operations  nationwide  confine  animals.^ 
USDA  data  indicate  that  the  vast 
majority  of  farms  with  livestock  are 
small.  About  85%  of  these  farms  have 
fewer  than  250  animal  units  (AUs).'  An 
AU  is  equal  to  roughly  one  beef  cow, 
therefore  1,000  AUs  is  equal  to  1,000 
beef  cows  or  equivalent  number  of  other 
animals.*  Of  these,  in  1992  about  6,600 
had  more  than  1,000  AUs  and  are 
considered  to  be  large  operations. 

As  a  result  of  domestic  and  export 
market  forces,  technological  changes, 
and  industry  adaptations,  the  past 
several  decades  have  seen  substantial 
changes  in  America's  animal  production 
industries.  These  factors  have  promoted 
expansion  of  confined  production  units, 
with  growth  in  both  existing  areas  and 
new  areas;  integration  and 
concentration  of  some  of  the  industries; 
geographic  separation  of  animal 
production  and  feed  production 
operations;  and  the  concentration  of 
large  quantities  of  manure  and 
wastewater  on  farms  and  in  some 
watersheds. 

In  terms  of  production,  the  total 
ntunber  of  animal  units  (AUs)  in  the 
U.S.  increased  by  about  4.5  million 
(approximately  three  percent)  between 
1987  and  1992.  During  this  same  period, 
however,  the  number  of  AFOs 
decreased,  indicating  a  consolidation 
within  the  industry  overall  and  greater 
production  from  fewer,  larger  AFOs.' 

BILUNQ  CODE  3410-16-0 


■  The  livestock  industry  accounts  for  half  of  all 
sales  in  U.S.  agriculture  today  (source:  USDA. 
Economic  Research  Service.  "Key  statistical 
indicators  of  the  food  and  fiber  sector".  Agricultural 
Outlook.  March,  1998:  32). 


2  General  Accounting  Office.  Animal  Agriculture: 
Information  on  Waste  Management  and  Water 
Quality  Issues,  lune  1995. 

'  USDA-ERS.  1992  Farm  Costs  and  Returns 
Survey. 

«  USDA  and  EPA  currently  use  slightly  different 
definitions  for  an  animal  unit,  largely  for  the  pork 
and  poultry  animal  types. 

'General  Accounting  Office.  Animal  Agriculture: 
Information  on  Waste  Management  and  Water 
Quality  Issues,  June  1995. 
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Figure  1 :  Industry  Consolidation  of  Cattle,  Dairy,  Hog,  Layer,  Broiler  and  Turkey  Animal  Feeding 
Operations* 


Tal>le  1.  Increase  in  the  Average  Number 
of  Animal  Units  per  Operation  (1978-1992) 
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Data  source:  Animal  Agriculture: 
Infyrmation  on  Waste  Management  and 
Water  Issues,  General  Accounting  Office, 
1995. 


2L2      Water  Quality  and  Public  Health  Risks 


General  Accounting  Office.  Animal  Agriculture:  Information  on  Waste  Management  and  Water  Quality 
Issues,  June  1995 
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Despite  signiBcant  progress  in 
reducing  water  pollution,  serious  water 
quality  problems  persist  throughout  the 
country.  Recent  State  reports  of  water 
quality  conditions  indicate  that: 

•  Of  the  rivers  and  streams  surveyed 
(53  percent  of  all  perennial  stream 
miles)  36%  were  partially  or  fiiUy 
impaired  and  another  8%  were 
threatened; 

•  Of  the  surveyed  lakes  (40  percent  of 
all  lake  acres)  39%  were  partially  or 
fully  impaired  and  another  10%  were 
threatened;  and 

•  Of  the  estuaries  surveyed  by  coastal 
states  (72  percent  of  all  estuarine 
waters)  38%  were  impaired  and  another 
4%  were  threatened; 

•  Of  the  Great  Lakes  shore  miles 
surveyed  (94  percent  of  all  shore  miles) 
97%  were  impaired  and  another  1% 
were  threatened.^ 

Based  on  this  monitoring  information, 
States  have  identified  about  15,000 
individual  waterbodies  in  1996  that  did 
not  meet  clean  water  goals. 

While  many  diverse  sources 
contribute  to  water  pollution.  States 
report  that  agriculture  is  the  most 
widespread  source  of  pollution  in  the 
nation's  surveyed  rivers.  In  the  22  States 
that  categorized  impacts  from  specific 
types  of  agriculture,  animal  operations 
impact  about  35,000  river  miles  of  those 
miles  assessed. 

AFOs  can  pose  a  number  of  risks  to 
water  quality  and  public  health,  mainly 
because  of  the  amount  of  animal  manure 
and  wastewater  they  generate.^  Manure 
and  wastewater  from  AFOs  have  the 
potential  to  contribute  pollutants  such 
as  nutrients  (e.g.,  nitrogen,  phosphorus), 
sediment,  pathogens,  heavy  metals, 
hormones,  antibiotics,  and  ammonia  to 
the  environment.  Excess  nutrients  in 
water  can  result  in  or  contribute  to 
eutrophication,  anoxia  (i.e.,  low  levels 
of  dissolved  oxygen),  and,  in 
combination  with  other  circumstances, 
have  been  associated  with  outbreaks  of 
microbes  such  as  Pfiesteria  piscicida. 

Pathogens,  such  as  Cryptosporidium, 
have  been  linked  to  impairments  in 


'U.S.  EPA  1998.  National  Water  Quality  ' 
Inventory — 1996  Report  to  Congress,  Washington. 
DC. 

■EPA,  1998,  National  Water  Quality  Inventory — 
1996  Report  to  Congress:  Hunt.  P.G..  et  al.  1995. 
Impact  of  animal  waste  on  water  quality  in  an 
eastern  coastal  plain  watershed.  IN:  Animal  Waste 
and  the  Land-Water  Interface,  Kenneth  Steele,  Ed., 
Lewis  Publishers,  Boca  Raton,  FL.  589  pp.; 
Ackerman  and  Taylor,  1995,  Stream  Impacts  due  to 
Feedlot  Runoff.  IN:  Animal  Waste  and  the  Land- 
Water  Interface:  South  Dakota  Association  of 
Conservation  Districts,  SD  Department  of 
Environment  and  Natural  Resources,  and  USDA 
Natural  Resources  Conservation  Service.  1996, 
Final  Report — Animal  Waste  Management  Team: 
EPA  Office  of  the  Inspector  General,  March  1997. 
Animal  Waste  Disposal  Issues,  Audit  Report  No. 
E1XWF7-13-O085-7100142. 


drinking  water  supplies  and  threats  to 
human  health.  Pathogens  in  manure  can 
create  a  food  safety  concern  if  manure 
is  applied  directly  to  crops  at 
inappropriate  times.  In  addition, 
pathogens  are  responsible  for  some 
shellfish  bed  closures.  Nitrogen,  in  the 
form  of  nitrate,  can  contaminate 
drinking  water  supplies  drawTi  frooi 
groimd  water.  Nutrients  can  also  cause 
toxic  algal  blooms  which  may  be 
harmful  to  human  health. 

While  there  are  other  potential 
environmental  impacts  associated  with 
AFOs  (e.g.,  odor,  habitat  loss,  ground 
water  depletion),  this  Strategy  focuses 
on  addressing  surface  and  ground  water 
quality  problems.  This  Strategy  will 
indirectly  benefit  other  resources. 

3.0  The  National  Goal  and 
Performance  Expectation  for  AFOs 

3. 1  Defining  the  Goal  and  Performance 
Expectation 

USDA  and  EPA's  goal  is  for  AFO 
owners  and  operators  to  take  Actions  to 
minimize  water  pollution  from 
confinement  facilities  and  land 
application  of  manure.  To  accomplish 
this  goal,  this  Strategy  establishes  a 
national  performance  expectation  that 
all  AFOs  should  develop  and 
implement  technically  sound  and 
economically  feasible  Comprehensive 
Nutrient  Management  Plans  (CNMPs)  to 
minimize  impacts  on  water  quality  and 
public  health. 

3.2  Comprehensive  Nutrient 
Management  Planning 

In  general  terms,  a  CNMP  identifies 
actions  or  priorities  that  will  be 
followed  to  meet  clearly  defined 
nutrient  management  goals  at  an 
agricultural  operation.  Defining  nutrient 
management  goals  and  identifying 
measures  and  schedules  for  attaining 
the  goals  is  critical  to  reducing  threats 
to  water  quality  and  public  health  from 
AFOs. 

CNMPs  should  address,  at  a 
minimum,  feed  management,  manure 
handling  and  storage,  land  application 
of  manure,  land  management,  record 
keeping,  and  other  utilization  options. 
While  nutrients  are  often  the  major 
pollutants  of  concern,  the  plan  should 
address  risks  from  other  pollutants, 
such  as  pathogens,  to  minimize  water 
quality  and  public  health  impacts  from 
AFOs.  CNMPs  should  include  a 
schedule  to  implement  the  management 
practices  identified. 

In  addition  to  protecting  water  quality 
and  public  health,  CNMPs  should  be 
site-specific  and  be  vmtten  to  address 
the  goals  and  needs  of  the  individual 
owner/operator,  as  well  as  the 


conditions  on  the  farm  (e.g.,  soils, 
crops).  Plans  should  also  be  periodically 
reviewed  and  revised  in  cases  where  a 
facility  increases  in  size,  changes  its 
method  of  manure  management,  or  if 
other  operating  conditions  change. 
CNMPs  should  encourage  and  facilitate 
technical  innovation  and  new 
approaches  to  manure  and  nutrient 
management.  Development  and 
implementation  of  CNMPs  is  the 
ultimate  responsibility  of  the  AFO 
operator,  with  assistance  as  needed  from 
certified  industry  staff,  government 
agency  specialists,  private  consultants 
and  other  qualified  vendors. 

The  Natural  Resources  Conservation 
Service  (NRCS)  Field  Ofiice  Technical 
Guide  (FOTG)  is  the  primary  technical 
reference  for  the  development  of  CNMPs 
for  AFOs.  It  contains  technical 
information  about  utilization  and 
conservation  of  soil,  water,  air,  plant, 
and  animal  resources.  The  FOTG  used 
in  an  individual  field  office  is  localized 
to  consider  particular  characteristics  for 
the  geographic  area  for  which  it  is 
prepared.  The  FOTG  is  divided  into  five 
sections: 

Section  I    General  Resource 
References — References,  maps,  price 
bases,  typical  crop  budgets,  and  other 
information  for  use  in  understanding 
the  field  office  working  area  or  in 
making  decisions  about  resource  use 
and  resource  management. 

Section  II    Soil  and  Site 
Information — Soils  are  described  and 
interpreted  to  help  make  decisions 
about  land  use  and  management.  In 
most  cases,  this  will  be  a  electronic 
database. 

Section  III    Conservation 
Management  Systems  (CMS) — Guidance 
for  developing  conservation 
managemeht  systems.  A  description  of 
the  resource  considerations  and  their 
acceptable  levels  of  quality  or  criteria. 

Section  IV    Practice  Standards, 
Specifications  and  Supplements — 
Contains  standards  and  specifications 
for  conservation  practices  used  in  the 
field  office.  The  standards  contained  in 
the  National  Handbook  of  Conservation 
Practices  (NHCP)  may  be  supplemented 
to  reflect  local  conditions.  The  NHCP 
contains  standards  and  specifications 
for  over  150  conservation  practices, 
many  of  which  are  applicable  to  CNMPs 
for  AFOs.  These  standards  are  based  on 
sound  science  and  over  65  years  of 
NRCS  experience.  New  standards  can  be 
added  to  this  handbook  using  a 
procedure  outlined  in  the  handbook  that 
includes  a  public  review/input  process. 
Practice  standards  establish  the 
minimum  level  of  acceptable  quality  for 
planning,  installing,  operating,  and 
maintaining  conservation  practices. 
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Section  V    Conservation  Effects — 
Contains  Conservation  Practice  Physical 
Effects  (CPPE)  matrices  which  outline 
the  impact  of  practices  on  various 
aspects  of  the  five  major  resources — soil, 
air,  water,  plants,  and  animals. 

3.3    Comprehensive  Nutrienf 
Management  Plan  Components 

USDA  and  EPA  agree  that  the 
following  components  should  be 
included  in  a  CNMP,  as  necessary.  The 
specific  practices  used  to  implement 
each  component  may  vary  to  reflect  site- 
specific  conditions  or  needs  of  the 
watershed. 

Feed  Management — Where  possible, 
animal  diets  and  feed  should  be 
modified  to  reduce  the  amounts  of 
nutrients  in  manure.  For  example, 
enzymes  such  as  phytase  can  be  added 
to  animal  diets  to  increase  the 
utilization  of  phosphorus.  Greater 
utilization  of  phosphorus  by  the  animal 
reduces  the  amount  of  phosphorus 
excreted  and  produces  a  manure  with  a 
nitrogen-phosphorus  ratio  closer  to  that 
required  by  crop  and  forage  plants. 

Manure  Handling  and  Storage — 
Manure  needs  to  be  handled  and  stored 
properly  to  prevent  water  pollution 
from  AFOs.  Manure  and  wastewater 
handling  and  storage  practices  should 
also  consider  odor  and  other 
environmental  and  public  health 
problems.  Handling  and  storage 
considerations  should  include: 

Divert  clean  water — Siting  and 
management  practices  should  divert 
clean  water  fi-om  contact  with  feed  lots 
and  holding  pens,  animal  manure,  or 
manure  storage  systems.  Clean  water 
can  include  rainfall  falling  on  mob  of 
facilities,  runoff  from  adjacent  lands,  or 
other  sources. 

Prevent  yeoicage— Construction  and 
maintenance  of  buildings,  collection 
systems,  conveyance  systems,  and 
storage  facilities  should  prevent  leakage 
of  organic  matter,  nutrients,  and 
pathogens  to  ground  or  surface  water. 

Provide  adequate  storage — Dry 
manure,  such  as  that  produced  in 
certain  poultry  and  beef  operations, 
should  be  stored  in  production 
buildings,  storage  facilities,  or  otherwise 
covered  to  prevent  precipitation  from 
coming  into  direct  contact  with  the 
manure.  Liquid  manure  storage  systems 
should  safely  store  the  quantity  and 
contents  of  animal  manure  and 
wastewater  produced,  contaminated 
runoff  &x>m  the  facility,  and  rainfall. 
Location  of  manure  storage  systems 
should  consider  proximity  to 
waterbodies,  floodplains,  and  other 
environmentally  sensitive  areas. 

Manure  treatments — Manure  should 
be  handled  and  treated  to  reduce  the 


loss  of  nutrients  to  the  atmosphere 
during  storage,  to  make  the  material  a 
more  stable  fertilizer  when  land  applied 
or  to  reduce  pathogens,  vector  attraction 
and  odors,  as  appropriate. 

Management  of  dead  animals — ^Dead 
animals  should  be  disposed  of  in  a  way 
that  does  not  adversely  affect  ground  or 
surface  water  or  create  public  health 
concerns.  Composting,  rendering,  and 
other  practices  are  common  methods 
used  to  dispose  of  dead  animals. 

Land  Application  of  Manure — Land 
application  is  the  most  common,  and 
usually  most  desirable  method  of 
utilizing  manure  because  of  the  value  of 
the  nutrients  and  organic  matter.  Land 
application  should  be  planned  to  ensure 
that  the  proper  amounts  of  all  nutrients 
are  applied  in  a  way  that  does  not  cause 
harm  to  the  environment  or  to  public 
health.  Land  application  in  accordance 
with  the  CNMP  should  minimize  water 
quality  and  public  health  risk. 
Considerations  for  appropriate  land 
application  should  include: 

Nutrient  balance — The  primary 
purpose  of  nutrient  management  is  to 
achieve  the  level  of  nutrients  required  to 
grow  the  planned  crop  by  balancing  the 
nutrients  that  are  already  in  the  soil  and 
from  other  sources  with  those  that  will 
be  applied  in  manure,  biosolids  and 
fertilizer.  At  a  minimimi,  nutrient 
management  should  prevent  the 
application  of  nutrients  at  rates  that  will 
exceed  the  capacity  of  the  soil  and 
planned  crops  to  assimilate  nutrients 
and  prevent  pollution.  Soils  and  manure 
should  be  tested  to  determine  nutrient 
content. 

Timing  and  methods  of  application — 
Care  must  be  taken  when  land  applying 
maniu«  to  prevent  it  from  entering 
streams,  other  water  bodies,  or 
environmentally  sensitive  areas.  The 
timing  and  method  of  application 
should  prevent  the  loss  of  nutrients  to 
ground  or  surface  water  and  to 
minimize  loss  of  nitrogen  to  the 
atmosphere.  Manure  application 
equipment  should  be  calibrated  to 
ensure  that  the  quantity  of  material 
being  applied  is  what  is  planned. 

Land  Management — ^Tillage,  crop 
residue  management,  grazing 
management,  and  other  conservation 
practices  should  be  utilized  to  minimize 
movement  to.  surface  and  ground  water 
of  soil,  organic  materials,  nutrients,  and 
pathogens  from  lands  where  manure  is 
applied.  Forest  riparian  buffers,  filter 
strips,  field  borders,  contour  buffer 
strips,  and  other  conservation  buffer 
practices  should  be  installed  to 
intercept,  store  and  utilize  nutrients  or 
other  pollutants  that  may  migrate  bom 
fields  to  which  manure  is  applied. 


Record  Keeping— AFO  operators 

should  keep  records  that  indicate  the 

quantity  of  manure  produced  and 

ultimate  utilization,  including  where, 

when,  and  amount  of  nutrients  applied. 

Soil  and  manure  testing  should  be 

incorporated  into  the  records 

management  system. 
Other  Utilization  Options — ^In 

vulnerable  watersheds,  where  the 

potential  for  environmentally  sound 

land  application  is  limited,  alternative 

uses  of  manure,  such  as  the  sale  of 

manure  to  other  farmers,  composting 

and  sale  of  compost  to  home  owners, 

and  using  manure  for  power  generation 

may  need  to  be  considered.  All  manure 

utilization  options  should  be  designed 

and  implemented  to  reduce  the  risk  to 

all  environmental  resources  and  must 

comply  with  Federal,  State,  Tribal  and 

local  law. 

3. 4    Technical  Assistance  for  CNMPs 
AFO  owners  and  operators  may  seek 
technical  assistance  for  the  development 
and  implementation  of  CNMPs  from 
qualified  specialists,  including  staff 
from  Federal  agencies  such  as  the 
NRCS,  State,  and  Tribal  agricultiual  and 
conservation  agency  staff.  Cooperative 
Extension  Service  agents  and 
specialists,  Soil  and  Water  Conservation. 
Districts  (SWCDs),  integrators,  industry 
associations,  other  AFO  operators,  and 
private  consultants.  Qualified 
specialists  should  assist  in 
implementation  and  provide  ongoing 
assistance  through  periodic  reviews  and 
revisions  of  CNMPs,  as  appropriate. 

The  successful  implementation  of  this 
Strategy  depends  on  the  availability  of 
qualified  specialists  from  either  the 
private  or  public  sectors  to  assist  in  the 
development  and  implementation  of 
CNMPs.  Measures  to  expand  technical 
assistance  resources  are  discussed  more 
thoroughly  in  Section  5.0,  Strategic 
Issue  *1. 

4.0    Relationship  of  Voluntary  and 
Regulatory  Progruns 

Voluntary  and  regulatory  programs 
serve  complementary  roles  in  providing 
AFO  owners  and  operators  and  the 
animal  agricultural  industry  with  the 
assistance  and  certainty  they  need  to 
achieve  individual  business  and 
personal  goals,  and  in  ensuring 
protection  of  water  quality  and  public 
health.  The  regulatory  program  focuses 
permitting  and  enforcement  priorities 
on  high  risk  operations,  a  small 
percentage  of  all  AFOs  (see  Figure  2). 
For  most  AFOs,  however,  a  variety  of 
voluntary  programs  provide  the 
technical  and  financial  assistance  to 
help  producers  meet  technical  standards 
and  remain  economically  viable. 

HLUNQ  CODE  3410-1S-P 
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Figure  2:  Estimated  Percentage  of  Animai  Feeding  Operations  Expected  to  be 
Regulated  Under  the  Ciean  Water  Act 
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4 . 1     Voluntary  Program  for  Most  AFOs 

Voluntary  programs  provide  an 
enormous  opportunity  to  help  AFO 
owners  and  operators  and  communities 
address  water  quality  and  public  health 
concerns  surrounding  AFCDs.  For  the 
vast  majority  of  AFOs,  voluntary  efforts 
will  be  the  principal  approach  to  assist 
owners  and  operators  in  developing  and 
implementing  CNMPs,  and  in  reducing 
water  pollution  and  public  health  risks 
associated  with  AFOs.  While  CNMPs  are 
not  required  for  AFOs  participating  in 
voluntary  programs,  they  are  strongly 
encouraged  as  the  best  possible  means 
of  managing  potential  water  quality  and 
public  health  impacts  from  these 
operations.  For  those  CNMPs  that  are 
developed  as  part  of  a  State,  Tribal,  or 
Federal  voluntary  technical  or  financial 
assistance  program,  the  responsible 
agency,  in  consultation  with  the  local 
Soil  and  Water  Conservation  Districts, 
will  approve  the  plan  to  ensure  that  it 
is  sufficient  to  meet  requirements  for 
participation  in  such  programs.  AFO 
owners  and  operators  will  be  full 
partners  in  the  development  and 
implementation  of  CNMPs  through 
voluntary  programs  and  will  agree  to 
implement  those  plans  before  receiving 
financial  assistance. 

The  voluntary  approach  is  built  on 
the  ethic  of  land  stewardship  and 
sustainability.  A  sustainable  society 
requires  a  sustainable  environment-one 
depends  upon  the  other.  For 
generations,  most  producers  have 
maintained  agricultural  productivity  in 
harmony  with  a  healthy  land-the 
essence  of  land  stewardship.  Today, 
agricultural  producers  still  have  the 
responsibility  to  be  good  stewards  of  the 
land  under  their  care.  The  voluntary 
development  and  implementation  of  a 
CNMP  provide  AFO  operators  with  a 
way  to  embrace  this  stewardship  ethic. 
USDA  and  EPA  are  proposing  in  this 
Strategy  incentives  to  further  the 
voluntary  development  and 
implementation  of  CNMPs. 

Implementing  voluntary  programs 
requires  the  support  of  local  leadership 
and  full  participation  in  planning  and 
implementing  conservation  activities. 
Partnerships  with  Federal  and  State 
agencies,  groups,  SWCDs,  Resource 
Conservation  and  Development  (RC&D) 
Councils,  private  landowners;  and 
between  local  leadership  and  science- 
based  technical  assistance  are  essential 
to  success.  Locally  led  conservation 
efforts,  environmental  education 
programs,  and  financial  and  technical 
assistance  all  help  to  build  the  land 
stewardship  ethic  that  is  fundamental  to 
the  success  of  a  voluntary  approach. 


Locally  Led  Conservation — It  is  hard 
to  overstate  the  importance  of  effective, 
locally  led  actions  through  the  SWCDs 
in  achieving  national  natural  resource 
quality  goals.  This  is  particularly  true 
for  AFOs.  USDA  and  EPA  have  a 
commitment  to  locally  led  conservation 
as  one  of  the  most  effective  ways  to  help 
individual  landowners  and 
communities  achieve  their  conservation 
goals.  Informed  citizens  are 
fundamental  to  making  informed 
choices.  Thus,  locally  led  conservation 
is  a  logical  complement  to  an 
investment  in  environmental  education. 
Through  the  locally  led  approach, 
individuals  can  see  how  their  actions  fit 
with  those  of  their  neighbors. 

Partnerships  with  grassroots 
organizations  such  as  SWCDs,  RC&D 
Councils,  and  others  that  promote  the 
use  of  CNMPs,  can  help  attain  the  goal 
of  this  Strategy.  Through  the  locally  led 
process,  natural  resource  concerns  are 
identified  and  proposals  for  local 
priorities  are  developed.  SWCDs 
convene  a  local  work  group  comprised 
of  the  district  board  members  and  key 
staff,  NRCS  staff;  Farm  Service  Agency 
county  committees  and  key  staffs;  and 
Cooperative  Extension  Service  and  other 
Federal,  State,  and  local  agencies 
interested  in  natural  resource 
conservation.  The  SWCDs  gather 
community  input  and  bring  the  views  of 
these  local  interests  to  work  groups. 
These  local  work  groups  have  the  ability 
to  identify  problems  and  develop 
solutions  locally.  Also,  they  have 
knowledge  of  what  resources  are 
available  to  plan  and  implement  the 
CNMPs. 

Environmental  Education — One  of  the 
best  ways  to  help  AFO  operators  or 
owners  to  participate  in  voluntary 
programs  to  reduce  the  potential  impact 
of  their  operations  on  the  environment 
is  through  education  and  outreach. 
There  may  be  many  well-managed 
AFOs,  carefully  following  best 
management  practices  developed  in  the 
past,  Uiat  are  unintentionally 
contributing  to  water  quality  or  other 
environmental  degradation  because  of 
lack  of  access  to  the  newest  information. 
The  agricultural  research  system 
continues  to  advance  our  understanding 
of  the  potential  impacts  of  animal 
agriculture  on  the  environment.  USDA's 
Agricultiufll  Research  Service  (ARS), 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES);  EPA; 
State  and  Local  governments;  Land 
Grant  Colleges  and  Universities  and 
other  institutions  of  higher  learning;  and 
the  private  sector  are  all  actively 
involved  in  communicating  knowledge 
gained  through  the  agricultural  research 
system  to  AFO  owners  and  operators. 


Through  an  aggressive  environmental 
education  and  outreach  effort,  USDA 
and  EPA  believe  that  awareness  of 
possible  problems  can  be  heightened 
and  producers  will  be  able  to  identify 
practices  that  may  be  contributing  to 
water  quality  problems.  Once  producers 
have  an  understanding  of  potential 
problems  and  solutions,  they  can  take  a 
proactive  role  in  developing  their  CNMP 
through  the  voluntary  program. 

Technical  And  Financial  Assistance 
Prog^ms — There  are  numerous  sources 
of  technical  and  financial  assistance, 
such  as  USDA,  EPA,  SWCDs,  RC&D 
Councils,  State  agencies,  and  the  private 
sector,  to  assist  AFO  owners  and 
operators  in  developing  and 
implementing  CNMPs.  Through 
technical  assistance,  owners  and 
operators  can  receive  help  in  developing 
CNMPs  and  implementing  solutions. 
Financial  cost-share  and  loan  programs 
can  help  defray  the  costs  of  approved/ 
needed  structures  (e.g.,  waste  storage 
facilities  for  small  operations)  or  to 
implement  other  practices,  such  as 
installation  of  conservation  buffers  to 
protect  water  quality.  An  increasing 
number  of  States  have  financial 
assistance  programs  that  supplement  or 
enhance  Federal  assistance. 

Conservation  Technical  Assistance 
(CTA),  NRCS's  base  conservation 
program,  is  a  potential  tool  in  helping 
landowners  develop  CNMPs.  The 
Conservation  Reserve  Program  (CRP), 
Conservation  Reserve  Enhancement 
Program  (CREP),  and  Environmental 
Quality  Incentives  Program  (EQIP)  are 
assisting  AFOs  across  the  Nation  in 
nutrient  management.  The  Small 
Watershed  Protection  Program  (PL  83- 
566)  provides  comprehensive  resource 
management  planning  on  a  watershed 
basis  to  assist  local  land  users  in 
addressing  water  quality  concerns 
related  to  AFOs.  RC&D  assists  States 
and  local  imits  of  government  in 
planning,  developing,  and 
implementing  programs  for  resource 
conservation  and  development.  Plans 
address  water  quality,  community  and 
economic  development,  and  other 
concerns  of  interest  to  the  local  citizens. 
The  Conservation  Buffer  Initiative  and 
the  Watershed  Survey  and  Planning 
Program  also  offer  opportunities  to 
assist  livestock  producers  in  managing 
their  potential  environmental  risks. 

AFO  owners  and  o|}erators  may  also 
participate  in  other  State  and  Federal 
programs  to  improve  water  quality  and 
to  develop  and  implement  polluted 
runoff  abatement  activities,  including 
State  cost-share  programs  and  EPA 
Section  319  nonpoint  source  grants  and 
the  State  Revolving  Fund  (SRF)  program 
authorized  under  Uie  Clean  Water  Act 
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(CWA).  Using  all  USDA.  EPA.  and  other 
Federal,  State  and  local  programs 
together  as  tools  helps  leverage 
resources  to  help  AFO  owners  and 
operators  in  voluntarily  addressing 
water  quality  and  public  impacts. 

4.2    Regulatory  Program  for  Some 
AFOs 

The  Federal  CWA  provides  general 
authority  for  water  pollution  control 
programs,  including  several  programs 
related  to  animal  feeding  operations 
(AFOs).  A  number  of  primarily  large 
AFOs  (i.e.  about  2.000  facilities)  have 
been  issued  permits  under  section  402 


of  the  CWA.  These  permits,  called 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits, 
include  conditions  to  limit  pollution 
problems.  In  42  States  and  the  Virgin 
Islands,  these  NPDES  permits  are  issued 
by  States  under  authorization  from  EPA. 
These  permits  are  generally  written  to 
implement  national  minimum  standards 
(referred  to  as  effluent  guidelines)  for 
large  AFOs  established  in  regulations. 
(A  summary  of  the  existing  feedlots 
effluent  limitations  guidelines  is 
included  in  Figure  3.)  NPDES  permits 
for  AFOs  must  also  include  conditions 
that  assure,  attainment  of  any  applicable 


State-  or  Tribe-established  water  quality 
standards.  These  standards  include 
designated  uses,  water  quality  criteria  to 
protect  these  uses,  and  an 
antidegradation  policy.  Best 
management  practices  necessary  to 
ensure  compliance  with  the  CWA,  such 
as  those  included  in  CNMPs,  may  be 
imposed  in  NPDES  permits.  Where 
water  quality  standards  are  not  attained, 
response  actions  are  defmed  through  the 
Total  Maximum  Daily  Load  (TMDL) 
process  under  Section  303(d)  of  the  Act 
and  implemented  through  revised 
NPDES  permits  and  other  measures. 

BtLUNQ  OOOE  341»-1»-P 


EPA's  Effluent  Umitations  Guidelines  for  CAFOs 


The  effluent  limitation  allows  no 
discharges  to  Waters  of  the  U.S. 
except  when  chronic  or 
catastrophic  storm  events  cause 
an  overflow  from  a  facility 
designed,  constructed,  and 
operated  to  hold  process 
generated  wastewater  plus  runoff 
from  a  25-year,  24-hour  storm 
event.  All  NPDES  pennits  for 
CAFOs  with  over  1 ,000  AUs  other 
than  non-producing  facilities, 
must  contain  an  equivalent  or 
more  stringent  effluent  limitation. 
See  40  CFR  Part  412. 


WLUNQ  CODE  341»-1S-C 

The  existing  provisions  of  the  CWA 
and  related  EPA  regulations  provide 
authority  for  including  a  significant 
number  of  AFOs  in  the  permit  program 
beyond  those  that  now  have  pennits. 
These  statutory  and  regulatory 
authorities  related  to  AFOs  are 
described  below  edong  with  the 
approach  EPA  will  follow  in  setting 
priorities  for  carrying  out  these 
authorities. 

The  CWA  provides  that  no  person 
may  "discharge"  a  pollutant  except  in 
accordance  with  a  permit  issued  under 
section  402  of  the  Act.  A  "discharge"  is 
defined  as  "any  addition  of  any 
pollutant  to  navigable  waters  from  any 
point  source."  The  term  "pollutant"  is 
broadly  defined  in  the  CWA  and 
includes  animal  waste  and  related 
material. 

The  term  "point  source"  as  defined  in 
the  CWA  includes  any  "discernible, 
confined  and  discrete  conveyance"  and 
specifically  includes  a  "concentrated 
animal  feeding  operation"  (CAPO). 


Thus,  a  discharge  bom  a  CAFO  is 
prohibited  except  in  accordance  with  an 
NPDES  permit. 

The  term  "animal  feeding  oi}eration" 
or  AFO  is  defined  in  EPA  regulations  as 
a  "lot.or  facility"  where  animals  "have 
been,  are,  or  will  be  stabled  or  confined 
and  fed  or  maintained  for  a  total  of  45 
days  or  more  in  any  12  month  period 
and  crops,  vegetation,  forage,  growth  or 
post  harvest  residues  are  not  sustained 
in  the  normal  growang  season  over  any 
portion  of  the  lot  or  facility." 

The  regulations  define  a 
"concentrated  animal  feeding 
operation"  or  CAFO  as  an  animal 
feeding  operation  where  more  than 
1,000  "animal  units"  (as  defined  by  the 
regulation)  are  confined  at  the  facility; 
or  more  than  300  animal  units  are 
confined  at  the  facility  and: 

•  Pollutants  are  discharged  into 
navigable  waters  through  a  manmade 
ditch,  flushing  system,  or  other  similar 
man-made  device;  or 

•  Pollutants  are  discharged  directly 
into  waters  that  originate  outside  of  and 


pass  over,  across,  or  through  the  facility 
or  come  into  direct  contact  with  the 
confined  animals. 

Poultry  operations  that  remove  waste 
from  pens  and  stack  it  in  areas  exposed 
to  rainfall  or  an  adjacent  watercourse 
have  established  a  crude  liquid  manure 
system  for  process  wastewater  that  may 
discharge  pollutants.  These  facilities  are 
CAFOs  and  therefore  point  sources 
under  the  NPDES  program  if  the  number 
of  animals  confined  at  the  facility  meets 
the  regulatory  definition  at  40  CFR  Part 
122.  Appendix  B  or  if  the  facility  is 
designated  as  a  CAFO. 

The  regulations  also  provide, 
however,  that  no  animal  feeding 
operation  is  a  CAFO  as  defined  above  if 
it  discharges  only  in  the  event  of  a  25- 
year,  24-hour  or  larger  storm  event. 

In  addition,  the  NPDES  permit  issuing 
agency  may,  after  conducting  an  on-site 
inspection,  designate  an  animal  feeding 
operation  of  any  size  as  a  CAFO  based 
on  a  finding  that  the  facility  "is  a 
significant  contributor  of  pollution  to 
the  waters  of  the  United  States."  A 
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facility  with  300  animal  units  or  less, 
however,  may  not  be  designated  as  a 
CAFO  under  this  authority  unless 
pollutants  are  discharged  from  a  man- 
made  device  or  are  discharged  directly 
into  waters  passing  over,  across  or 
through  the  facility  or  that  otherwise 
come  into  direct  contact  with  the 
conBned  animals. 

Another  regulatory  program  which 
addresses  AFOs  is  the  Coastal  Nonpoint 
Pollution  Control  Program  which  is 
implemented  under  the  authority  of 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA) 
of  1990.  Section  6217  requires  the  29 
States  and  territories  with  NOAA- 
approved  Coastal  Zone  Management 
Programs  to  develop  enforceable 
policies  and  mechanisms  to  implement 
nonpoint  source  controls,  known  as 
management  measures.  Two 
management  measures  address  facility 
wastewater  and  runoff  from  smaller 
AFOs,  and  another  management 
measure  addresses  nutrient  management 
on  farms.  In  CZARA  areas,  permitted 
CAFOs  are  covered  by  the  NPDES 
program  while  other  AFOs  would  be 
covered  by  the  CZARA  management 
measures.  EPA  and  NOAA  should 
encourage  States  to  consider  the 
priorities  of  this  Strategy  when 
implementing  their  Coastal  Nonpoint 
Pollution  Control  Programs. 

4.3    Land  Application  of  Manure 

EPA  and  USDA  recognize  that  manure 
and  other  animal  waste  from  CAFOs  is 
commonly  applied  to  the  land.  Proper 
land  application  of  these  resources  has 
agricultural  benefits,  but  improper  land 
application  can  cause  water  quality  and 
potential  public  health  impacts. 

As  noted  above,  the  addition  of 
pollutants  from  a  discrete  conveyance 
(e.g.  natural  channel  or  gullies)  to  the 
waters  is  regulated  under  the  CWA  as  a 
point  source  cBscharge.  At  the  same 
time,  the  Act  exempts  "agricultural 
stormwater  discharges"  from  the 
definition  of  a  point  source.  EPA  has  in 
the  past,  and  will  in  the  future,  assume 
that  discharges  from  the  vast  majority  of 
agricultural  operations  are  exempted 
from  the  NPDES  program  by  this 
provision  of  the  Act.  The  agricultural 
stormwater  exemption,  however,  does 
not  apply  in  a  small  number  of 
circumstances  that  meet  the  following 
criteria: 

•  The  discharge  is  associated  with  the 
land  disposal  of  animal  wastes  (e.g. 
manure  or  other  animal  waste) 
originating  from  a  CAFO  (which  is 
defined  as  a  point  source  in  the  CWA 
and  is  regulated  as  a  point  source);  and 

•  Th6  discharge  is  not  the  result  of 
proper  agricultural  practices  (i.e.,  in 


general,  the  disposal  occurred  without  a 
CNMP  developed  by  a  public  official  or 
a  certified  private  party  or  in  a  manner 
inconsistent  with  the  CNMP). 

NPDES  permits  should  assure  that  the 
animal  waste  from  the  CAFO  will  be 
utilized  properly  and  require  reporting 
on  whether  the  permittee  has  a  CNMP 
and  whether  it  is  being  implemented 
properly. 

4 . 4    Priorities  for  the  Regulatory 
Program 

The  NPDES  permit  program 
authorized  by  the  CWA  will  be  used  to 
address  the  relatively  small  number  of 
AFOs  that  are  now  causing  water 
quality  or  public  health  problems  or  that 
pose  a  significant  risk  to  water  quality 
or  public  health.  EPA  and  USDA  believe 
that  AFOs  in  several  situations  are 
CAFOs  and  should  be  priorities  for 
NPDES  permitting: 

Significant  Manure  Production — 
Large  facilities  (those  with  greater  than 
1000  animal  units)  produce  quantities  of 
manure  that  are  a  risk  to  water  quality 
and  public  health  whether  the  facilities 
are  well  managed  or  not.  Because  the 
amount  of  manure  stored  is  so  large,  a 
spill  while  handling  manure  or  a  breach 
of  a  storage  system  can  release  large 
quantities  of  manure  and  wastewater 
into  the  environment  causing 
catastrophic  water  quality  impacts  and 
threatening  public  health.  Land 
application  of  large  volumes  of  waste 
requires  very  careful  planning  to  avoid 
water  quality  and  public  health  impacts. 

Of  the  estimated  450,000  animal 
feeding  operations,  only  about  6,600 
facilities  had  over  1,000  animal  units  as 
of  1992.  Due  to  increases  in  the  number 
of  large  facilities  over  the  past  six  years, 
EPA  and  USDA  believe  that  as  many  as 
10,000  such  facilities  may  exist  today. 
EPA  and  USDA  expect  to  update  this 
estimate  based  on  newer  information. 
Based  on  size  alone,  these  facilities  are 
considered  to  be  CAFOs  and  therefore 
are  "point  sources"  subject  to  having  an 
NPDES  permit  if  they  cause  the  addition 
of  pollutants  to  waters.  EPA  believes 
that  virtually  all  CAFOs  with  over  1,000 
animal  units  are  covered  by  the  permit 
program  and  are  a  priority  for  permit 
issuance. 

Unacceptable  Conditions — Some 
facilities  have  unacceptable  conditions 
that  pose  a  significant  risk  of  water 
pollution  or  public  health  problems. 
Specifically,  facilities  that  have  man- 
made  conveyances  that  discharge 
animal  waste  to  waters  or  have  a  direct 
discharge  to  waters  that  pass  through 
the  facility  or  come  into  direct  contact 
with  animals  represent  a  significant  risk 
to  the  environment  and  public  health 
and  are  a  priority  for  permit  issuance. 


(As  noted,  AFOs  writh  300  or  fewer  AUs 
are  CAFOs  subject  to  permitting  only 
where  they  have  been  designated  as 
CAFOs  by  the  permitting  authorit}^.) 

There  is  insufficient  data  on  which  to 
base  an  estimate  of  the  number  of  AFOs 
that  have  unacceptable  conditions.  EPA 
and  USDA  expect,  however,  that  many, 
if  not  most.  AFOs  that  now  have 
unacceptable  conditions  will 
voluntarily  address  their  unacceptable 
conditions  to  avoid  the  requirement  to 
have  a  permit  under  the  NPDES 
program. 

Significant  Contributors  to  Water 
(polity  Impairment — In  cases  where 
water  quality  monitoring  establishes 
that  pollution  from  an  individual 
facility  with  fewer  than  1,000  animal 
units  or  a  collection  of  facilities 
including  those  with  fewer  than  1,000 
animal  units  is  significantly 
contributing  to,  or  is  likely  to 
significantly  contribute  to,  impairment 
of  a  waterbody  and  nonattainment  of  a 
designated  use,  the  facility  or  collection 
of  facilities  should  be  a  priority  for  the 
NPDES  permitting  program. 

Aggregate  Water  Quality  Impacts  on  a 
Watershed  Scale—EPA  and  USDA 
encourage  States  to  use  existing 
watershed  assessment  processes  to 
determine  whether  a  collection  of  AFOs 
is  causing  or  contributing  to  watershed 
impairment.  States  should  identify  such 
watersheds  for  priority  CAFO 
permitting.  For  example,  the  Clean 
Water  Action  Plan  provides  for  a 
Unified  Watershed  Assessment  Process 
to  identify  watersheds  that  are  not 
meeting  clean  water  and  other  natural 
resource  goals. 

In  addition.  States  may  consider 
identifying  watersheds  based  on  CWA 
section  303(d)  lists  or  on  assessments 
conducted  by  the  interagency  State 
technical  committee.  Such  assessments 
may  indicate,  for  example,  that  a  high 
proportion  of  waters  are  impaired 
because  of  nutrient  or  pathogen 
problems  attributable  to  animal  manure 
or  wastewater;  that  a  watershed  has 
more  manure  generated  than  there  is 
land  available  to  land  apply  manure  in 
the  watershed;  or  that  water  pollution 
associated  with  AFOs  poses  a 
significant  threat  to  public  health  as  a 
result  of  contamination  of  drinking 
water  sources.  EPA  estimates  that  the 
number  of  AFOs  that  will  be  subject  to 
the  permit  program  as  a  result  of 
identified  watershed  impairments  to  be 
between  1,000-3,000. 

Site-specific  Water  Quality  Impacts — 
Where  the  NPDES  permitting  authority 
has  evidence  that  an  individual  AFO  or 
group  of  AFOs  significantly  contribute 
to  nonattainment  of  the  designated  use 
of  an  individual  water  body,  these  AFOs 
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should  be  a  priority  for  permit  issuance. 
Based  on  water  quality  assessment 
information  from  States,  the  number  of 
facilities  that  meet  these  conditions  is 
estimated  to  be  between  1,000—3,000 
facilities. 

This  section  has  described  permitting 
and  enforcement  priorities  for  the 
regulatory  program  based  on  existing 
CAFO  regulations.  EPA  and  USDA 
expect  that  the  total  niunber  of  CAFXDs 
in  the  situations  described  above  that 
will  be  priorities  for  coverage  under 
NPDES  permits  will  be  in  the  range 
15,000—20,000.  About  2,000  CAFXDs 
now  have  NPDES  permits.  EPA  plans  to 
refine  and  strengthen  the  existing 
regulations  during  the  next  several  years 
(see  Section  5.0,  Strategic  Issue  #3). 

4.5    CAFO  CNMPs 

NPDES  permits  for  CAFOs  will 
include  conditions  and  other 
requirements  that  minimize  the  threat  to 
water  quality  and  public  health  and 
otherwise  ensure  compliance  with  the 
requirements  of  the  CWA.  EPA  will 
issue  guidance  on  the  development  of 
permits  for  CAFOs  and  will  develop 
model  permits.  Among  other  things,  the 
guidance  will  provide  that  permits 
include  conditions  that  ensure 
compliance  with  national  effluent 
guidelines  applicable  to  CAFOs. 

The  EPA  guidance  will  also 
recommend  that  CAFO  permits  require 
the  development  of  a  CNMP  and  its 
implementation  on  a  schedule 
established  in  the  permit.  The  guidance 
will  incorporate  NRCS's  practice 
standards  as  the  appropriate  practice 
standards  for  CAFO  CNMPs.  Where 
elements  of  the  CNMP  are  included  in 
a  NPDES  permit,  schedules  for 
implementation  of  the  practices  or 
actions  will  be  consistent  with 
requirements  of  the  CWA  (i.e., 
compliance  schedules  will  be  consistent 
with  State  law  and  not  exceed  the  five 
year  term  of  the  permit).  Finally, 
permits  will  include  any  more  stringent 
conditions  that  the  permitting  authority 
determines  are  necessary  to  meet  State 
water  quality  standards. 

CNMPs  developed  to  meet  the 
requirements  of  the  NPDES  permit 
program  in  general  must  be  developed 
by  a  person  certified  to  develop  CNMPs, 
a  qualified  State  agency  official  (e.g.. 
cooperative  extension  agent),  or  by 
NRCS.  Private  parties  may  be  certified 
by  State  or  nonprofit  groups  (e.g..  the 
Certified  Crop  Advisor  Program  of  the 
American  Society  of  Agronomy) 
approved  by  USDA.  or  certified  directly 
by  USDA  through  EQIP. 

llie  ultimate  responsibility  for 
developing  and  implementing  CNMPs 
resides  vtrith  the  CAFO  ovmer  and/or 


operator.  If  the  CNMP  is  developed  as 
a  requirement  of  the  NPDES  permit 
program,  the  CNMP  should  be 
consistent  with  this  Strategy  and  the 
regulatory  agency  will  ensure  that  the 
CNMP  meets  the  requirements  of  the 
CWA  and  is  being  implemented.  State 
or  Federal  enforcement  agencies  will 
work  to  ensure  compliance  with  permit 
requirements. 

4.6  Smaller  CAFOs  Cari  Exit  the 
Regulatory  Program 

Smaller  CAFOs  (those  with  fewer 
than  1000  AUs)  that  are  not  located  in 
watersheds  that  are  identified  as 
impaired  should  be  allowed  to  exit  the 
permit  program  after  the  end  of  the  five- 
year  permit  term.  To  exit  the  program 
these  facilities  must  demonstrate  that 
they  have  successfully  addressed  the 
initial  condition  that  caused  them  to  be 
designated  as  CAFOs,  are  fully 
implementing  their  CNMP,  and  offer 
evidence  that  they  are  in  full 
compliance  with  their  permit  at  the  end 
of  the  permit  term. 

4.7  Good  Faith  Incentive 

In  many  cases,  AFOs  are  taking  early 
voluntary  actions  in  good  faith  to 
manage  manure  and  wastewater  in 
accordance  with  a  CNMP.  Some  AFOs 
that  are  voluntarily  implementing  a 
CNMP  may,  however,  have  a  discharge 
that  makes  them  subject  to  the  NPDES 
permitting  program  but  does  not  cause 
them  to  be  included  in  the  permitting 
priorities  described  above  (i.e.,  AFOs 
writh  301-1000  AUs  that  do  not 
discharge  through  a  man-made 
conveyance  or  directly  into  waters  of 
the  U.S.  that  pass  through  their  facility, 
and  which  are  not  significant 
contributors  to  nonattainment  of  a 
designated  use  as  determined  through 
water  quality  monitoring).  NPDES 
permitting  authorities  will  provide  an 
opportunity  for  these  AFOs  to  address 
the  cause  of  the  discharge  before 
designating  them  as  CAFOs. 

5.0    Strategic  Issues 

Overview  of  Strategic  Issues 

This  USDA/EPA  Unified  National 
Strategy  on  Animal  Feeding  Operations 
addresses  seven  major  strategic  issues: 

Strategic  Issue  *  1-^uilding  Capacity 

for  CNMP  Development  and 

Implementation 
Strategic  Issue  *  2— Accelerating 

Voluntary,  Incentive-Based  Programs 
Strategic  Issue  #3 — ^Implementing  and 

Improving  the  Existing  Regulatory 

Program 
Strategic  Issue  *4 — Coordinated 

Research,  Technical  Innovation, 


Compliance  Assistance,  and 

Teclmology  Transfer 
Strategic  Issue  *  5 — ^Encouraging 

Industry  Leadership 
Strategic  Issue  #  6 — Data  Coordination 
Strategic  Issue  #  7 — ^Performance 

Measures  and  Accountability 

Strategic  Issue  *  1    Building  Capacity 
for  CNMP  Development  and 
Implementation 

Description 

The  successful  implementation  of  this 
Strategy  depends  on  the  availability  of 
qualified  specialists  from  either  the 
public  or  private  sectors  to  assist  in  the 
development  and  implementation  of 
CNMPs.  AFO  ovmers  and  operators  will 
need  substantially  increased  access  to 
technical  assistance  from  the  private 
and  public  sectors  to  support  a 
strengthened  regulatory  program  and,  at 
the  same  time,  implement  an 
accelerated  effort  to  help  owners  and 
operators  meet  their  stewardship 
responsibilities  through  early,  voluntary 
action. 

Through  prior  or  existing  voluntary 
programs,  NRCS  has  developed  CNMPs 
for  AFOs.  NRCS  estimates  that  at  least 
300.000  AFOs  need  to  develop  CNMPs 
or  revise  existing  CNMPs  to  meet  the 
performance  expectation  of  this 
Strategy.  EPA  estimates  that  between 
15.000  to  20,000  operations  will  be 
considered  CAFOs  and  be  required  to 
develop  and  implement  CNMPs  as  part 
of  a  permit. 

Desired  Outcomes 

•  Increase  the  number  of  certified 
specialists  to  develop  CNMPs. 

•  Ensure  that  CNMPs  are 
implemented  imder  the  gmdance  of 
qualified  specialists. 

•  Consistent  quality  of  CNMP 
development  and  implementation. 

•  All  AFO  owners  have  a  CNMP 
developed  by  a  certified  specialist  by 
2008. 

Actions 

USDA  and  EPA  will  take  the 
following  actions,  to  the  extent 
permitted  by  available  appropriations, 
to  increase  the  supply  of  qualified 
technical  specialists  available  to  assist 
AFO  owners  and  operators  develop  and 
implement  CNMPs: 

1.  USDA  and  EPA  will  review 
available  certification  programs  for 
those  developing  CNMPs  for  AFOs  to 
ensure  technical  adequacy  and  will 
provide  training  and  standards  for  these 
certification  programs  to  improve  their 
ability  to  certify  CNMPs  to  AFOs. 

2.  Facilitate  and  encourage 
participation  of  private  sector 
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consultants  andjechnical  advisors 
through  certification,  training,  and  other 
activities  to  ensure  private  sector 
sources  of  assistance  can  be  effectively 
utilized  by  AFO  owners  and  operators 
to  develop  and  implement  CNMPs. 

3.  Increase  funding  within  the  USDA 
NRCS  Conservation  Technical 
Assistance  (CTA)  Program  and 
Cooperative  Extension  System  to 
increase  technically  qualified  field  staff, 
train  existing  Federal  and  nonfederal 
staff,  and  provide  enhanced  technical 
support  for  Federal  and  nonfederal 
technical  advisors. 

4.  Explore  options  for  training  and 
certifying  AFO  operators  to  develop  and 
implement  their  own  CNMPs. 

5.  USDA  and  EPA  will  facilitate  the 
training  of  conservation  contractors  in 
the  installation  of  practices  specified  in 
aCNMP. 

6.  USDA  and  EPA  will  provide 
assistance  in  the  form  of  computer 
models  or  expert  systems  to  assist  in  the 
development  of  CNMPs. 

7.  USDA  and  EPA  will  give  priority  to 
training  those  agencies  and 
organizations  that  deliver  services  at  the 
local  level.  The  voluntary  program  is 
delivered  at  the  local  level  through 
SWCDs,  Cooperative  Extension  Service, 
USDA  Service  Centers,  and  the  private 
sector.  These  local  service  providers 
should  also  be  fiilly  informed  of  the 
elements  of  the  regulatory  programs. 

8.  USDA  and  EPA  will  sponsor  a 
national  meeting  to  sohcit  ideas  on  how 
to  build  capacity  for  the  development 
and  implementation  of  CNMPs. 

9.  USDA  will  develop  agreements 
with  third-party  vendors  similar  to  the 
1998  agreement  with  the  Certified  Crop 
Advisors  (CCAs).  CCAs  will  provide 
technical  assistance  to  agricultural 
producers  in  nutrient  management,  pest 
management,  and  residue  management. 
Any  assistance  provided  imder  third 
party  vendor  agreements  will  meet 
NRCS  standards  and  specifications,  or 
State  standards  if  more  restrictive. 

10.  USDA,  EPA,  and  the  States  should 
each  analyze  the  potential  impact  of  this 
Strategy  on  public  and  private  resources 
and  their  availability  to  develop  and 
implement  CNMPs. 

Strategic  Issue  #2 — Accelerating 
Voluntary,  Incentive-Based  Programs 

Description 

USDA  and  EPA  agree  that  the  release 
of  pollutants  to  surface  or  groundwater 
from  an  AFO  is  to  be  minimized 
regardless  of  size  or  management 
activity.  It  is  the  ultimate  responsibility 
of  individual  owners  and  operators,  and 
the  companies  and  industries  they  are 
involved  with,  to  minimize  the  release  of 


pollutants  from  their  operations.  Under 
this  Strategy,  most  AFOs  will  minimize 
the  risk  of  pollution  by  voluntarily 
developing  and  implementing  a  CNMP. 

Desired  Outcomes 

•  All  AFOs  develop  and  implement 
CNMPs  by  2008. 

•  Minimize  pollution  from  AFOs  to 
the  greatest  extent  practical. 

•  Ensure  the  maximimi 
environmental  benefit  is  obtained  per 
pubhc  dollar  expended. 

•  Ensure  adequate  financial 
incentives  are  available  to  minimize  the 
economic  impact  of  implementing 
CNMPs. 

•  Ensure  that  limited  resource, 
minority,  and  other  underserved 
producers  have  the  opportunity  to 
participate  fully  in  the  voluntary 
programs. 

Actions 

1 .  National  Standards 

Develop  and  Revise  Practice 
Standards — ^To  ensure  that  conservation 
policies  and  practices  are  current  and 
sufficient  to  address  water  quaUty  risks 
associated  with  AFOs,  NRCS,  in 
consultation  with  EPA  and  with  input 
from  States  and  other  stakeholders,  will 
identify  practice  standards  which  need 
to  be  developed  or  revised  and  propose 
a  schedule  for  development  or  revision 
by  November  1998.  llie  process  of 
revising  practice  standards  at  both  the 
national  and  local  level  involves  the 
public  review  of  new  or  revised 
standards.  The  process  should  be 
streamlined  to  the  maximum  extent 
possible. 

2.  Planning  and  Implementation 

AFO  CNMP  Guidance— USDA's 
NRCS  has  national  responsibility  for 
conservation  planning  policy  and 
procedures  and  will  provide  guidance, 
in  consultation  with  EPA,  by  January 
1999  that  can  be  used  by  AFO  owners, 
operators,  and  others  to  develop  a 
CNMP. 

Comprehensive  Nutrient  Management 
Planning  requires  that  individuals, 
including  AFO  owners  and  operators, 
qualified  in  the  technical  issues 
associated  with  AFOs,  should  develop 
the  CNMP.  Good  CNMPs  are  the  result 
of  a  process  that  ensures  all  element^  of 
an  operation  are  considered  and  that 
causes  of  problems,  rather  than 
symptoms,  are  addressed.  The  CNMP 
guidance  vtrill  indicate  what  should  be 
contained  in  the  CNMP  (such  as  aerial 
photos  or  plan  maps,  planned 
conservation  practices  and  schedule  of 
implementation,  engineering  designs  for 
any  constructed  facilities  for  storing  or 
handling  manure,  records  of  soil  and 


nutrient  tests,  appropriate  rates  of  land 
application  to  prevent  the  application  of 
nutrients  at  rates  that  will  exceed  the 
capacity  of  the  soil  and  planned  crops 
to  assimilate  nutrients  and  prevent 
pollution,  and  records  of  practices  and 
actions). 

3.  Outreach  and  Program  Delivery 

Fair  and  equitable  treatment — USDA 
and  EPA  agree  and  will  ensure  through 
aggressive  outreach  that  the  technical 
and  financial  assistance  provided  in  the 
voluntary  efforts  recommended  by  this 
Strategy  will  be  available  to  persons 
without  regard  to  race,  color,  national 
origin,  gender,  religion,  age,  disability, 
political  beliefs,  sexual  orientation,  and 
marital  or  family  status.  These  outreach 
efforts  are  already  imderway  and  will 
accelerate  with  the  release  of  this 
Strategy. 

4.  Financial  Assistance  for  CNMP 
Implementation 

Financial  assistance  can  ease  the 
burden  on  AFO  owners  and  operators 
who  are  Implementing  CNMPs. 
Financial  assistance  will  be  particularly 
important  in  helping  existing  AFOs 
improve  the  enviroiunental  performance 
of  Uieir  operations.  Failure  to  fully  fund 
assistance  at  requested  levels  will 
seriously  constrain  our  abihty  to 
accelerate  progress  through  volimtary 
action  and  sometimes  causes  an 
economic  hardship  for  AFOs.  This  is 
particularly  true  of  limited  resource 
farmers. 

The  primary  source  of  USDA 
assistance  to  AFO  owners  and  operators 
is  the  Environmental  Quality  Incentive 
Propam  (EQIP),  which  was  initiated  in 
the  1996  Farm  BilUThe  Conservation 
Reserve  Program  (CRP)  and  the  Small 
Watershed  Protection  Program  (PL  83- 
566)  are  also  available  to  AFO  owners 
and  operators  meeting  program 
eligibility  requirements.  EQIP  has  been 
funded  at  $200  million  in  1997  and 
1998.  Approximately  45  percent  of  the 
funds  were  spent  in  each  of  these  years 
to  fund  contracts  with  AFOs  to  develop 
and  provide  cost  share  incentives  to 
help  linplement  CNMPs  that  consider 
most  of  the  issues  this  Strategy 
recommends  be  addressed  in  a  CNMP. 
The  requests  for  funds  for  AFOs  during 
each  of  those  years  was  for 
approximately  $230  miUion — three 
times  the  amount  available.  The 
Administration  has  requested  $300 
miUlon  for  EQIP  for  FY  1999. 

The  CRP  provides  fanners  rental 
payments  to  set  aside  lands  for  various 
environmental  piuposes.  The 
continuous  sign-up  provision  of  CRP 
targets  the  establishment  of 
conservation  buffers  which  are 
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recognized  as  an  important  component 
of  a  CNMP.  A  provision  of  CRP,  referred 
to  as  the  Conservation  Reserve 
Enhancement  Program  (CREP)  allows 
States  to  join  with  the  Federal 
government  to  increase  rental  rates  paid 
to  land  owners  by  increasing  funding  for 
the  CRP  program  with  State  funds. 
USDA  established  the  Conservation 
Buffier  Initiative  in  1996  with  the 
specific  goal  of  establishing  two  million 
miles  of  buffers  by  2002.  In  1998, 
approximately  $500  million  was 
expended  through  CRP  to  establish  an 
estimated  172,000  miles  of  buffers 
throughout  the  United  States. 

The  PL  83-566  program  received  $86 
million  in  FY  1997  and  approximately 
$20  milUon  was  spent  on  228  watershed 
plans  that  address  water  quaUty.  A 
majority  of  these  watershed  plans 
address  AFOs. 

EPA  has  two  funds  that  can  be 
partially  used  to  help  many  AFOs  meet 
the  performance  expectation.  The  first  is 
the  319  program,  also  known  as  the 
Nonpoint  Source  Management  Program. 
Under  section  319  of  the  CWA,  States, 
Territories,  and  Tribes  apply  for  and 
receive  grants  from  EPA  to  implement' 
nonpoint  source  pollution  controls. 
Over  $670  million  have  been  available 
from  this  fund  since  1990,  with 
approximately  39  percent  being  directed 
toward  agricultmBl  issues,  including 
AFOs. 

The  second  EPA  fund  is  the  Clean 
Water  SRF,  which  is  a  program  used  to 
make  low  interest  loans  (as  low  as  zero 
percent)  for  important  water  quality 
projects.  Managed  by  the  States,  the  SRF 
program  in  each  State  can  fund 
nonpoint  source  eligible 
implementation  projects  such  as  animal 
waste  storage  facilities.  The  SRF 
program  is  funding  approximately  three 
billion  dollars  in  projects  each  year  with 
a  cmnulative  total  over  the  years  of  $20 
bilUon.  Since  1997,  the  SRF  program 
has  funded  over  $650  milUon  in 
nonpoint  source-eligible  projects  to 
clean  up  polluted  runoff  (including 
AFOs). 

Currently,  many  States  have  cost- 
share  programs  that  address  water 
quality  issues.  Funds  from  these 
programs  are  available  to  owners  or 
operators  to  assist  in  development  and 
implementation  of  CNMPs.  USDA  and 
EPA  strongly  support  such  programs. 

Options  to  help  provide  Federal 
financial  assistance  to  AFO  operators  to 
develop  and  implement  ClvlMPs 
include: 

•  Continue  and  increase  the  USDA- 
EPA  collaboration  on  AFO  issues 
particularly  at  the  field  level,  to  better 
target  and  leverage  available  resources 
frt)m  all  applicable  programs  to  assist 


AFOs  in  addressing  water  quality 
issues. 

•  Target  Federal  financial  assistance 
to  existing  AFOs  who  need  to  develop 
or  revise  CNMPs  to  meet  the 
performance  expectation  estabUshed  by 
this  Strategy. 

•  Significantly  increase  EQIP  funding 
as  requested  in  the  President's  budget  to 
meet  the  expressed  demand  from  AFO 
owners  and  operators  for  financial 
assistance. 

•  Encourage  AFO  owners  and 
operators  to  take  full  advantage  of  the 
CRP  program  and  establish  conservation 
buffers  as  part  of  their  CNMPs.  Also 
encourage  States  to  collaborate  with  the 
Federal  government  through  the  CREP 
provision  of  the  CRP  program. 

•  Encourage  States  to  use  319  funding 
in  implementing  programs  that  address 
management  issues  of  AFOs.  In 
particular,  EPA  will  work  with  States  to 
target  the  requested  increase  in  319 
funds  to  imi>aired  watersheds. 

•  EPA  will  work  with  States  to 
increase  the  number  and  dollar  amount 
of  loans  made  through  the  Clean  Water 
SRF  for  priority  projects  to  prevent 
polluted  runoff,  with  the  goal  of 
increasing  the  annual  percentage  of 
funds  loaned  for  this  purpose  to  at  least 
10  percent  (or  about  $200  milUon)  by 
the  year  2001.  EPA  will  also  work  with 
States  toward  the  goal  of  increasing  to 
25  the  number  of  States  using  integrated 
priority-setting  systems  to  make  clean 
water  funding  decisions  by  the  year 
2000.  EPA  will  work  with  States  to 
promote  the  use  of  these  funds  for  AFO 
implementation  measures. 

•  Encourage  States  and  Tribes  to 
address  AFO  issues  as  they  work  with 
the  community  to  develop  watershed 
restoration  action  strategies  for  priority 
watersheds  under  the  CWAP. 

•  Develop  a  tool  package  of  financial 
assistance  programs  that  will  be 
available  so  that  AFO  owners,  coimties, 
SWCDs,  and  States  can  assess  options 
and  imderstand  how  to  receive  financial 
assistance. 

Strategic  Issue  #3    Implementing  and 
Improving  the  Existing  Regulatory 
Program 

Description 

The  CWA  provides  that  all  "point 
sources"  of  water  pollution  that 
discharge  or  add  pollution  to  waters  are 
subject  to  having  a  National  Pollutant 
Discharge  EUmination  System  (NPDES) 
permit  under  section  402  of  the  Act. 
Section  502  of  the  Act  defines 
"concentrated  animal  feeding 
operations"  or  CAFOs  as  point  soiut^s. 
0'A  regulations  provide  detailed 
criteria  for  determining  when  an  AFO  is 


also  a  CAFO  subject  to  the  NPDES 
permit  program  (see  also  Section  4.2 
and  4.4  of  this  Stratray). 

This  Strategy  clarifies  the 
applicability  and  the  requirements  of 
the  existing  regulatory  program^ 
identifies  permitting  and  enforcement 
priorities,  and  describes  EPA's  plans  to 
strengthen  and  improve  existing 
regulations.  For  those  faciUties  covered 
by  the  NPDES  permitting  program, 
CNMPs  will  identify  steps  to  protect 
water  quality  and  public  health  and  will 
be  a  key  element  of  the  permit. 

Desired  Outcomes 

•  Minimize  pollution  bom  CAFOs  to 
the  greatest  extent  practicable. 

•  Ensure  the  maximum 
environmental  benefit  is  obtained  per 
pubUc  dollar  expended. 

•  Develop  draft  comprehensive  CAFO 
permitting  guidance  and  model  permits 
by  October  1998  and  final  guidance  by 
January  1999. 

•  Develop  comprehensive  State 
CAFO  permitting  strategies  beginning  in 
early  1999. 

•  Issue  Round  I  NPDES  permit  to  all 
CAFOs  beginning  in  Spring  1999. 

•  Revise  the  NPDES  CAFO  permitting 
regulations  by  December  2001. 

•  Review  and  revise  as  appropriate 
the  effluent  limitation  guideline  for 
poultry  and  swine  by  December  2001 
and  for  beef  and  dairy  by  December 
2002. 

•  Large  CAFOs  (greater  than  1,000 
AUs)  have  developed  and  are 
implementing  CNMPs  by  2003. 

•  All  CAFOs  in  SUtes  where  EPA 
administers  the  NPDES  program  have 
developed  and  are  implementing 
CNMPs  by  2003. 

•  Issue  Round  n  NPDES  permits  to  all 
CAFOs  beginning  in  2005. 

•  All  CAFOs  in  NPDES  authorized 
States  have  developed  and  are 
implementing  CNMPs  in  2005. 

Actions 

1.  Improve  Implementation  of  the 
Existing  CWA  Permitting  Program 

EPA  will  work  with  States  to  establish 
a  two-phase  approach  to  permitting 
CAFOs.  Round  I  of  CAFO  permitting 
will  occur  under  EPA's  existing  CAFO 
regulations.  In  Round  II  permits,  core 
permit  elements  may  be  expanded  to 
reflect  revisions  to  the  effluent 
gmdeline,  permit  program  regulations, 
and  State-adopted  water  quality 
standards  for  nutrients. 

A.  Round  I  Permits 

In  Round  I,  EPA  will  work  with 
NPDES-authorized  States  to  issue 
Statewide  general  NPDES  permits  to 
cover  all  CAFOs  with  greater  than  1000 


50204 


Federal  Register /Vol.  63,  No.  182 /Monday,  September  21,  1998 /Notices 


AUs  and  CAFOs  with  between  300- 
1000  AUs  that  have  unacceptable 
conditions.  These  general  permits  will 
be  issued  starting  in  Spring  1999  and 
affected  CAFOs  will  be  expected  to 
submit  a  notice  of  intent  to  be  covered 
by  the  permit.  General  permits  will 
require  facilities  to  develop  and 
implement  CNMPs  on  a  schedule 
identified  in  the  permit,  develop  record 
keeping  procedures,  and  routinely 
report  on  the  implementation  of  the 
CNMP. 

EPA  and  the  NPDES-authorized  States 
should  use  individual  NPDES  permits 
in  Round  I  for  exceptionally  large 
operations,  new  operations  or  those 
undergoing  significant  expansion, 
operations  with  historical  compliance 
problems,  or  operations  with  significant 
environmental  concerns.  States  have 
flexibility  in  determining  which  CAFOs 
should  have  individual  NPDES  permits 
and  should  address  this  topic  in  State 
CAFO  permitting  strategies  (see  Section 
ID  below). 

Also  in  Round  I,  EPA  will  work  with 
the  States  and  Tribes  to  issue  watershed 
general  permits  for  facilities  in  selected 
watersheds,  including  those  identified 
as  not  meeting  clean  water  goals.  States 
are  encouraged  to  develop  watershed 
general  permits  for  watersheds  where 
there  are  aggregate  water  quality 
impacts  from  AFOs  on  a  watershed 
scale  (see  Section  4.4). 

Watershed  general  permits  are  based 
on  existing  EPA  and  State  permitting 
authority.  EPA's  regulations  on  general 
permits  (40  CFR  122.28)  allow  the 
issuance  of  a  single  permit  to  cover 
facilities  that  share  common  elements 
(e.g.,  CAFOs)  within  a  specific 
geographic  area  (e.g.,  watershed).  To  be 
covered  under  a  watershed  general 
permit  during  Round  I,  AFOs  with 
fewer  than  1000  AUs  need  to  be 
individually  designated  as  "significant 
contributors"  of  water  pollution  and 
AFOs  with  fewer  than  301  AUs  also 
need  to  meet  specific  criteria  (e.g.,  have 
a  man-made  conveyance  through  which 
pollutants  are  discharged  into  navigable 
waters  or  a  direct  discharge  to  waters 
passing  through  the  facility). 

These  watershed  general  permits  will 
allow  for  tailoring  of  NPDES  permit 
requirements  to  the  needs  of  a 
watershed.  Watershed  general  permits 
could  also  tailor  permit  requirements  to 
the  realities  of  manure  and  wastewater 
management  practices  in  a  given 
locality  and  promote  more  effective 
public  participation  than  would  a 
Statewide  general  permit.  Watershed 
general  permits  must  be  written  to 
reflect  any  TMDL  developed  for  the 
watershed.  EPA  encourages  permit 


writers  to  use  their  best  judgment  in 
developing  such  permits. 

States  should  also  issue  individual 
permits  to  individual  facilities  that  are 
significant  contributors  of  water 
pollution  to  waters  that  do  not  attain 
water  quality  standards,  due  in  whole  or 
part  to  AFOs. 

B.  Round  n  Permits 

Round  n  permitting  will  include 
reissuance  of  Statewide  general  permits, 
individual  permits,  and  watershed 
general  permits;  will  begin  at  the  end  of 
the  five-year  permit  term  of  Round  I 
(i.e.,  about  2005);  and  will  incorporate 
new  requirements  resulting  from 
revisions  to  the  existing  CAFO  effluent 
guideline  and  NPDES  permitting 
regulations. 

In  addition  to  potential  regulatory 
revisions  that  may  affect  CAFO 
permitting.  Round  11  CAFO  permits  will 
incorporate  requirements  that  reflect 
ongoing  activities  related  to  nutrient 
water  quality  criteria  development.  On 
June  25, 1998,  EPA  announced  a 
national  strategy  for  the  development  of 
regional  nutrient  criteria.  The  strategy 
describes  the  approach  EPA  will  take  for 
development  of  scientific  information 
related  to  nutrients  and  to  working  with 
States  to  ensure  adoption  of  nutrient 
criteria  into  State  water  quality 
standards.  EPA  will  establish  numeric 
criteria  for  nutrients  vdthin  three  years 
of  their  issuance  or  by  2000,  as  specified 
in  the  Clean  Water  Action  Plan.  EPA 
expects  all  States  and  Tribes  to  adopt 
and  implement  numerical  nutrient 
criteria  into  their  water  quality 
standards  by  December  31,  2003.  All 
NPDES  permits  must  be  revised  to 
incorporate  requirements  to  meet  State- 
adopted  nutrient  criteria  as  the  permits 
are  issued  or  reissued. 

In  Round  II,  EPA  and  States  will 
continue  to  identify  watersheds  where 
cumulative  effects  of  AFOs  cause 
nonattainment  of  water  quality 
standards  and  EPA  and  States  will 
continue  to  identify  as  a  priority  for 
individual  permits  certain  exceptionally 
large  operations,  those  undergoing 
significant  expansion  or  those  widi 
significant  public  interest. 

Finally,  in  Round  II,  EPA  will  not 
include,  and  recommend  that  States  not 
include,  in  reissued  Statewide  general 
permits  any  CAFO  with  fewer  than  1000 
AUs  (or  whatever  appropriate  threshold 
may  exist  because  of  revised 
regulations)  that  was  included  in  a 
Round  I  permit  if  the  CAFO  is  not 
located  in  a  watershed  that  is  identified 
as  impaired  and  if  the  CAFO  has 
successfully  addressed  the  initial 
condition  that  caused  them  to  be  a 
CAFO,  is  fully  implementing  a  CNMP, 


and  offers  evidence  that  it  is  in  full 
compliance  with  its  permit  at  the  end  of 
the  permit  term  (See  Section  4.6). 

C.  CAFO  Permitting  Guidance  and 
Model  Permits 

EPA  will  develop  comprehensive 
guidance  on  NPDES  permitting  of 
CAFOs  including  development  of 
Statewide,  individual,  and  watershed 
general  permits.  EPA  will  also  develop 
model  Statewide,  individual,  and 
watershed  general  permits.  Guidance 
and  model  permits  will  be  issued  in 
draft  by  October  1998  and  in  final  form 
by  January  1999. 

A  key  subject  to  be  addressed  in  the 
guidance  is  the  process  for  establishing 
schedules  for  development  of  CNMPs 
for  those  facilities  covered  by  individual 
and  general  permits:  These  schedules 
for  development  of  CNMPs  should  be 
appropriate  to  the  circimistances  in  each 
State  and  should  be  described  in  detail 
in  State-specific  permitting  strategies 
(see  below).  At  a  minimum,  State- 
specific  permitting  strategies  should 
provide  for  the  development  of  CNMPs 
for  the  largest  CAFOs  (i.e.,  greater  than 
1,000  AUs)  by  2003  and  all  CAFOs  by 
2005.  In  States  where  EPA  administers 
the  NPDES  program,  permits  will 
require  that  all  CAFOs  have  CNMPs  by 
2003. 

The  guidance  will  also  address  issues 
such  as  who  is  required  to  obtain  a 
permit,  elements  of  a  permit  (which 
may  differ  for  new  or  expanding  CAFOs 
and  existing  CAFOs),  and  different 
types  of  permits,  including  watershed 
general  permits,  consistent  with  the 
permitting  priorities  described  in 
Section  4.4.  EPA  expects  that  permit 
elements  will  include  specific 
performance  measures  for  CNMP 
implementation,  reporting  (including 
reporting  on  CNMPs  for  land 
application  and  their  implementation), 
and  monitoring. 

The  model  permits  will  provide  that 
CNMPs  developed  pursuant  to  a  permit, 
or  that  are  directly  related  to  issuance  of 
a  permit,  should  be  provided  to  the 
permitting  authority  by  the  permittee. 
Some  States  have  adopted  approaches 
in  their  permitting  programs  that 
recognize  the  environmental 
responsibilities  of  corporate  entities  that 
participate  in  the  operation  of  CAFOs. 
EPA  will  explore  options  for  including 
such  approaches  in  its  model  permits. 

USDA  and  EPA  agree  that  a  CNMP 
developed  by  public  sector  parties  or 
certified  private  parties  should  be  a 
condition  of  an  individual  or  general 
NPDES  permit.  EPA  guidance  will 
indicate  that  the  CNMP  should  be  the 
principal  substantive  pollution  control 
provision  of  the  permit  and  will 
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incorporate  NRCS's  practice  standards 
as  the  appropriate  practice  standards  for 
CAFO  CNMPs.  Permits  will  include 
other  provisions  including  any  more 
stringent  conditions  necessary  to  meet 
the  requirements  of  the  CWA  (See 
Section  4.5). 

D.  State-Specific  CAFO  Permitting 
Strategies 

EPA  and  USDA  recognize  that  the 
current  law  and  regulations  provide 
authority  to  issue  permits  to  a  larger 
group  of  CAFOs  than  is  identified  in  the 
priorities  described  in  Section  4.4. 
However,  States  are  asked  to  prioritize 
NPDES  permit  issuance  to  address 
AFOs  that  fall  into  the  three  priority 
permitting  categories,  at  a  minimum, 
and  any  other  AFOs  the  State 
determines  should  have  permits 
consistent  with,  the  authority  of  the 
current  law,  following  the  general 
guidelines  for  Round  I  and  Round  II 
permitting  described  above. 

Some  States  have  significantly  greater 
numbers  of  AFOs  requiring  permits  than 
do  other  States.  The  capacity  for 
development  of  CNMPs  in  the  public 
and  private  sector  will  vary  firom  State 
to  State.  Resources  available  for  the 
management  of  the  NPDES  program  also 
vary  from  State  to  State.  And,  the  extent 
to  which  smaller  AFOs  (i.e.  under  1,000 
animal  units)  are  significant 
contributors  to  water  quality  problems 
on  a  site-specific  or  watershed  basis  will 
vary  among  States.  State-specific  CAFO 
permitting  strategies  should  address 
timing  and  approaches  to  permitting, 
including  the  basis  for  using  individual 
and  general  permits  and  should  reflect 
stakeholder  and  public  input  to  the 
extent  practicable. 

EPA  will  assist  States  in  evaluating 
their  CAFO  permitting  efforts  and  in 
developing,  beginning  in  early  1999, 
comprehensive  strategies  consistent 
with  this  national  Strategy  to  enhance 
permitting,  inspection,  and  enforcement 
activities  for  CAFOs.  EPA  will  also  work 
with  States  to  develop  performance 
measures  that  track  environmental 
progress  and  programmatic  efforts. 
Finally,  EPA  will  work  to  develop  State- 
specific  CAFO  permitting  strategies  in 
cooperation  with  States  that  do  not 
administer  the  NPDES  program. 

EPA  will  work  with  States  to  ensure 
that  EPA  enforcement  priorities  are 
designed  to  complement  and  ensure 
successful  implementation  of  this 
Strategy  and  are  otherwise  consistent 
with  State-specific  permitting  strategies. 
However,  notwithstanding  these 
priorities,  it  should  also  be  recognized 
that  EPA  may  initiate  enforcement 
action  at  any  facility  at  any  time  under 
the  Agency's  authorities  to  address 


imminent  and  substantial 
endangerments. 

Several  States  have  permitting  or 
licensing  programs  that  address 
environmental  issues  and  requirements 
for  AFOs  that  go  beyond  the  NPDES 
program.  EPA  intends  to  work  with 
States  to  ensure  that  State  and  Federal 
programs  work  together  smoothly  to 
protect  water  quality  and  public  health. 
EPA  will  also  work  with  States  that  are 
authorized  to  administer  the  NPDES 
program  to  ensure  that  State  programs 
meet  the  NPDES  substantive  and 
procedural  requirements  and  issue 
NPDES  permits.  However,  this  Strategy 
is  not  intended  to  preclude  States  from 
adopting  more  stringent  approaches  in 
their  NPDES  programs. 

2.  Review  and  Revision  of  Existing 
Regulations 

A.  Feedlots  Effluent  Limitations 
Guidelines 

EPA  will,  with  inpu't  from  USDA, 
States,  Tribes,  other  Federal  Agencies 
and  the  public,  review  and  revise  as 
appropriate,  the  effluent  limitation 
guideline  for  poultry  and  swine  by 
December  2001  and  for  beef  and  dairy 
cattle  by  December  2002.  NRCS  and 
other  USDA  agencies  will  participate  on 
the  regulatory  workgroup  to  revise  the 
regulations. 

In  1974,  EPA  promulgated  the 
Effluent  Limitation  Guidelines  and  New 
Source  Performance  Standards  for  the 
Feedlots  Point  Source  Category  (40  CFR 
412).  The  effluent  guidelines  for  feedlots 
applies  to  a  subset  of  operations  in  the 
following  animal  sectors:  beef  and  dairy 
cattle,  swine,  sheep,  horses,  broiler  and 
layer  chickens,  turkeys,  and  ducks. 

The  guideline  establishes  a  "no 
discharge"  requirement  for  process 
wastewater  which,  in  general,  includes 
the  manure  from  the  feedlot  as  well  as 
any  precipitation  that  comes  into 
contact  with  the  manure  or  any 
products  used  in  or  resulting  from  the 
production  of  animals  or  direct  products 
(e.g.,  milk,  eggs).  The  requirement 
prohibits  discharges  except  those  that 
result  from  chronic  or  catastrophic 
events,  including  from  a  25-year,  24- 
hour  or  larger  storm  event  where  a 
facility  has  been  appropriately  designed 
and  constructed.  This  "no  discharge" 
standard  applies  to  existing  as  well  as 
new  facilities. 

EPA  expects  that  revisions  to  the 
effluent  guidelines  will: 

•  Be  closely  coordinated  with  any 
changes  to  the  NPDES  permitting 
regulations. 

•  Consider  innovative  and  alternative 
technologies  including  the  viability  of 
treatment  and  discharge  technologies 


and  technologies  that  do  not  involve 
storage  of  liquid  manure. 

•  Assess  different  management 
practices  that  minimize  the  discharge  of 
pollutants  and  the  cross-media  transfer 
of  pollutants. 

•  |:valuate  alternative  use  and 
disposal  options  for  manure  that 
nonetheless  capture  their  nutrient/ 
energy  value. 

•  Evaluate  options  for  regulating  dry 
manure  handling  systems. 

•  Evaluate  the  need  for  different 
requirements  for  new  or  expanding  and 
existing  facilities. 

B.  NPDES  Permit  Regulations 

EPA  will,  with  input  from  USDA, 
States,  Tribes,  other  Federal  Agencies, 
and  the  public,  revise  the  NPDES  permit 
program  regulations  regarding  CAFOs 
by  December  2001. 

EPA  intends  to  revise  the  existing 
permitting  regulations  to  clarify 
expectations  and  requirements  for 
CAFOs  as  well  as  to  reflect  the  changes 
in  the  industry.  NRCS  and  other  USDA 
agencies  will  participate  on  the 
regulatory  workgroup  to  revise  the 
regulations.  Revision  of  the  permitting 
regulations  will  be  closely  coordinated 

with  the  revision  of  the  Feedlots     

Effluent  Limitations  Guideline  (40  CFR 
Part  412)  because  of  the  commonaUty  of 
issues  and  the  administrative 
efficiencies  for  EPA,  States  and  all 
interested  groups.  Permits  in  effect  on 
the  date  of  new  regulations  will  remain 
in  effect  until  subsequently  changed  to 
incorporate  the  new  requirements. 

Key  permitting  issues  that  EPA 
intends  to  consider  during  the 
regulatory  revision  process  include: 

•  Establishing  specific  requirements 
for  new  and  significantly  expanding 
facilities  and  monitoring  requirements 
for  permitted  facilities. 

•  Clarifying  requirements  for  effective 
management  of  manure  and  wastewater 
from  CAFOs  whether  they  are  handled 
on-site  or  off-site. 

•  Explore  alternative  ways  of  defining 
CAFOs. 

•  Consider  requirements  for  CAFOs 
to  conduct  self-evaluations  of  CNMP 
implementation  and  keep  records  of 
such  evaluations  on-site. 

•+  Considering  large  poultry 
operations,  consistent  with  the  size 
threshold  for  other  animal  sectors,  as 
CAFOs,  regardless  of  the  type  of 
watering  or  manure  handling  system. 

•  Clarifying  who  may  designate  and 
the  criteria  for  designating  certain  AFOs 
as  CAFOs. 

•  Providing  for  the  protection  of 
sensitive  water  bodies  such  as  source 
water  protection  areas,  Outstanding 
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National  Water  Resources,  wetlands  and 
other  areas. 

•  Providing  for  expedited  designation 
of  smaller  AFOs  in  watersheds 
identified  for  watershed  general 
permits.  - 

•+  Removing  the  exemption  from 
permitting  for  AFOs  that  only  discharge 
during  a  24-hour  25-year  or  larger  storm 
event. 

•  New,  improved  public  review  of 
general  permit  conditions  applicable  to 
individual  facilities,  including  public 
notice  of  facilities  to  be  covered. 

•  Consider  defining  all  facilities 
regardless  of  size  that  have  a  man-made 
conveyance  as  a  CAPO. 

•  Explore  alternative  approaches  to 
ensuring  that  corporate  entities  support 
the  efforts  of  individual  APOs  to  comply 
with  permits  and  develop  and 
implement  CNMPs. 

3.  Improve  Implementation  of  the 
Existing  CWA  Compliance  and 
Enforcement  Program 

The  following  actions  are  designed  to 
improve  implementation  of  the  existing 
CWA  compliance  and  enforcement 
program  for  CAFOs  and  support 
implementation  of  this  Strategy: 

CAFO  Compliance  Assurance 
Implementation  Plan  Revisions — EPA 
will  revise  its  CAFO  Compliance 
Assurance  Implementation  Plan  as 
necessary  to  ensure  that  EPA  and  State 
enforcement  priorities  support 
implementation  of  this  Strategy. 
However,  EPA  may  initiate  emergency 
actions  at  any  time  against  any  AFO  that 
presents  an  imminent  or  substantial 
endangerment. 

Compliance  Assistance — EPA  will 
continue  and  expand  compliance 
assistance  efforts  led  by  the  National 
Agricultural  Compliance  Assistance 
Center  consistent  with  the  Strategy  and 
changes  to  the  regulatory  program.  As 
regulations  are  revised  and 
implemented,  EPA's  initial  efforts  will 
focus  on  compliance  assistance  and 
later  shift  to  a  greater  focus  on 
enforcement  activities. 

CAFO  Inspections — EPA  will  work 
with  States  to  establish  commitments 
for  inspection  of  CAFOs  with  the  goal 
of  inspecting  existing  CAFOs  (including 
unannounced  periodic  inspections  to 
determine  if  CAFO  CNMPs  are  being 
implemented]  and  other  facilities  that 
may  need  to  be  designated  as  CAFOs 
because  they  may  fall  into  one  of  the 
categories  that  are  priorities  for  NPDES 
permitting.  EPA  expects  that  training 
will  be  necessary  for  inspectors  and  will 
engage  specialists  familiar  with  AFOs 
and  associated  management  practices  to 
assist  in  this  training. 


Strategic  Issue  #  4    Coordinated 
Research,  Technical  Innovation, 
Compliance  Assistance,  and  Technology 
Transfer 

Description 

Coordinated  research,  technical 
innovation,  compliance  assistance,  and 
technology  transfer  relative  to  the 
environmental  management  of  AFOs  are 
critical  components  of  this  Strategy. 
USDA  and  EPA,  together  with  other 
Federal  partners,  will  establish 
coordinated  research,  technical 
innovation,  and  technology  transfer 
activities,  and  compliance  assistance, 
and  establish  a  single  point  information 
center. 

Knowledge  gaps  exist  in  our 
understanding  of  the  effects  of  AFOs  on 
natural  resources  and  environmental 
quality.  Some  of  this  lack  of 
understanding  is  due  to  the  fragmented 
structure  of  our  research  and  data 
collection  efforts,  information  residing 
in  multiple  locations  with  much  of  the 
information  obtained  with  objectives 
different  from  those  of  this  Strategy  and 
different  information  being  used  by 
AFO  managers,  technical  assistance 
specialists  and  regulators.  For  example, 
research  is  done  primarily  from  an 
animal  production  and  natural  resource 
management  perspective  by  the 
Agricultural  Research  Service  (ARS), 
Economic  Research  Service  (ERS),  and 
the  land-grant  colleges  and  imiversities, 
among  others.  These  entities  also  do 
research  on  economic  issues  such  as 
economic  impact,  cost/benefit  analyses, 
policy  analyses,  and  resource  use  and 
enviromnental  implications.  EPA,  U.S. 
Geological  Survey  (USGS),  and 
university  researchers  conduct  research 
on  AFOs  from  an  environmental  quality 
viewpoint.  EPA  and  USDA  will,  in 
coordination  with  the  private  sector,  the 
land  grant  colleges  and  imiversities  and 
others,  develop  a  coordinated  plan  for 
research,  development,  and  assessment. 

Desired  Outcomes 

A  coordinated  approach  to  research, 
technical  innovation,  compliance 
assistance,  and  technology  transfer. 

Actions 

A.  Coordinated  Research  Plan — 
USDA  and  EPA  will  develop  a 
coordinated  AFO  research  plan  by 
October  1999.  This  plan  will  establish 
priorities  for  future  research  including: 

1.  Methods  to  better  manage  manure 
to  address  nutrients,  pathogens,  and 
other  pollutants. 

2.  Modification  of  animal  diets  to 
reduce  nutrients  in  manure. 

3.  Mitigation  of  sites  with  excessive 
pollutants. 


4.  Evaluation  of  impacts  of  best 
management  practices  frxim  farm  and 
watershed  perspectives. 

5.  Educational  materials  for  all 
audiences  that  meet  their  conservation, 
regulatory,  and  production  needs. 

6.  Alternative  uses  of  animal  manure, 
such  as  for  energy  production  or  for 
high  value,  low  volutme  fertilizers. 

7.  Assessment  of  the  climate  change 
effects  of  methane  and  NOx  emissions 
from  AFOs, 

8.  Assessment  of  the  problem  of  air 
deposition  of  nutrients. 

9.  Assessment  of  food  safety  impacts 
from  AFOs  including  pathogens, 
hormones,  antibiotics,  and  metals  and 
the  water  quality  impacts  resulting  from 
the  discharge  of  these  and  other 
compoimds  to  the  environment. 

10.  Assessment  of  the  quality  of 
existing  monitoring  data. 

11.  Alternatives  to  production 
methods  that  use  animal  confinement. 

12.  Establishment  of  soil  phosphorous 
threshold  levels. 

13.  Alternatives  for  transporting 
manure,  manure  distribution,  and 
composting. 

14.  Water  quality  risk  of  dry  manure 
management. 

B.  Coordinated  Technology  Transfer 
Plan— USDA  and  EPA  will  develop  a 
coordinated  AFO  technology  transfer 
plan  by  October  1999.  Tlie  plan  will 
describe  how  to  disseminate  the  results 
of  all  research  conducted  by  the 
agencies.  The  plan  will  also  describe  the 
establishment  of  a  website  on  which  to 
post  all  data  results,  analyses  of  the 
resulting  information,  comments  or 
responses  to  the  results  or  analyses, 
automated  nutrient  management  tools, 
and  any  scholarly  papers  about  the 
research  project  or  related  information. 

C.  Virtual  Center— USDA  and  EPA 
will  develop  a  Virtual  Center  with  the 
goal  of  creating  a  single  point  of 
reference  for  both  agencies,  the 
individual  producers,  the  livestock 
industry,  and  the  generaljjublic.  EPA 
and  USDA  will  commit  to  developing  a 
process  for  setting  research  priorities, 
coordinating  research  activities, 
participating  in  joint  research 
endeavors,  and  sharing  research  results. 
The  Virtual  Center  will  consist  of  a 
website  to  be  maintained  by  personnel 
from  both  USDA  and  EPA  where 
research  results,  analyses,  comments 
and  responses  to  the  research  and 
scholarly  papers  on  the  research  project 
or  related  information  would  be 
available  to  all. 

Options 

There  are  two  options  for  realizing  the 
three  actions  described  above  in  this 
section.  Regardless  of  which  option  is 
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chosen.  EPA  and  USDA  will  coordinate 
with  the  National  Agricultural  Library 
in  Beltsville,  Maryland,  which  currently 
serves  as  a  USDA  repository  for  research 
data  and  results,  as  well  as  the  National 
Agriculture  Compliance  Assistance 
Center.  These  options  are  not  mutually 
exclusive  nor  exhaustive: 

1.  Develop  a  National  AFO 
Information  and  Research  Center. 

USDA  and  EPA  would  develop  a 
National  AFO  Information  and  Research 
Center.  Appropriate  EPA  offices  and 
USDA  agencies  would  provide  support 
to  the  Center.  Other  Federal  agencies 
(e.g..  USGS.  Department  of  Energy)  that 
are  conducting  relevant  research, 
information  management,  and  technical 
assistance  activities  would  be  invited  to 
join  as  associated  members.  Members  of 
the  Center  would  contribute  both 
financial  and  personnel  support  to  the 
Center's  activities.  The  Center  would 
develop  and  manage  a  coordinated 
research  program,  compliance 
assistance,  data  exchange  and 
coordinated  technical  assistance.  In  the 
short  term,  the  Center  would  be  tasked 
to  complete  the  three  action  items 
described  above. 

2.  Establish  a  National  AFO 
Information  and  Research  Working 
Group. 

USDA  and  EPA  would  establish  a 
National  AFO  Information  and  Research 
Working  Group.  Appropriate  EPA 
offices  and  USDA  agencies  would 
provide  support  to  the  working  group. 
Other  Federal  agencies  that  are 
conducting  relevant  research, 
information  management,  and  technical 
assistance  activities  would  be  invited  to 
join  as  members.  Members  of  the 
working  group  would  contribute  both 
finiiTirial  and  personnel  support  to  the 
working  group's  activities,  although 
each  cooperating  agency  would  be 
directly  responsible  for  the  management 
of  its  himian  and  financial  resoiut:es. 
The  working  group  would  develop  and 
manage  a  coordinated  research, 
information  exchange,  and  technical 
assistance  program.  The  working  group 
would  also  collaborate  and  coordinate 
activities  with  other  appropriate 
entities.  The  Working  Group  would  be 
tasked  to  complete  the  three  action 
items  described  above. 

Strategic  Issue  #S    Encouraging 
Industry  Leadership 

Description 

This  Strategy  intends  to  provide 
strong  incentives  for  AFO  owners  and 
operators  to  develop  and  implement 
CNMPs.  Other  sections  of  the  animal 
agricultiue  industry  can  also  play  a  key 
role  in  helping  to  encoiirage  adoption  of 


these  CNMPs  and  address  water  quality 
problems  on  individual  AFOs.  An 
example  is  the  Comprehensive 
Environmental  Framework  for  Pork 
Production  Operations  recommended  by 
the  National  Environmental  Dialogue  on 
Pork  Production.  The  Dialogue  included 
representatives  fittm  State  Agriculture 
and  Environmental  Agencies,  USDA. 
EPA,  and  the  pork  industry.  The 
National  Pork  Producers  Coimcil  is 
recommending  that  the  Framework 
would  apply  to  all  commercial  pork 
production  operations.  The  poultry 
industry  is  currently  conducting  a 
similar  dialogue.  These  industry-led 
initiatives  can  significantly  increase  the 
volimtary  adoption  of  CNMPs  to  protect 
water  quality.  In  addition  to  the  animal 
agriculture  industry,  other  groups  ( i.e.. 
co-ops,  the  Certified  Crop  Advisors,  and 
the  National  Association  of  Independent 
Crop  Consultants)  can  play  a  key  role  in 
helping  AFOs  protect  water  quality  and 
public  health. 

USDA  and  EPA  invite  conunents  on 
how  the  agricultural  and  livestock 
industries  can  play  an  active  role  in 
ensuring  that  all  AFOs  have  CNMPs. 

Desired  Outcomes 

The  animal  agricultiue  industry  will 
take  the  lead  in  promoting  and  ensuring 
the  protection  of  water  quality  on 
individual  AFOs  though  development 
and  implementation  of  CNMPs  on  all 
AFOs. 

Actions 

The  following  are  actions  that  USDA 
and  EPA  may  take  to  promote  industiy 
involvement.  USDA  and  EPA  request 
comment  on  which  of  these  actions  or 
other  actions  would  benefit  most  from 
Federal  involvement. 

Industry-Led  Initiatives— USDA  and 
EPA  will  work  with  industry,  in 
particular  integrators,  to  identify 
opportunities  for  greater  industry 
involvement  in  pollution  prevention. 
This  could  include  the  integrators 
providing  technical,  educational,  and 
financial  assistance  to  producers  and/or 
requiring  CNMPs  in  contracts  with 
producers.  This  could  also  include 
industry  use  of  climate,  soil,  and  crop 
information  suppUed  by  USDA  and  EPA 
to  locate  future  operations.  USDA  and 
EPA  will  promote  industry-led 
dialogues  in  different  AFO  sectors  such 
as  the  recently  concluded  pork  dialogue 
and  the  ongoing  poultry  dialogue. 

Manure  Brokering  Networks— USDA 
and  EPA  will  investigate  with  the 
industry  the  potentid  for  manure 
brokering  networks  to  make  sure  excess 
manure  is  available  to  the  cropland 
which  needs  it 


AFO  Owner/Operator  Peer  Network — 
USDA  and  EPA  will  promote  with  the 
industry  a  peer  network  of  AFO  owners 
and  operators  willing  to  assist  other 
producers  in  their  area  with  questions 
or  assistance  on  CNMPs. 

AFO  Awards  Program — USDA  and 
EPA  will  work  with  AFO  Lidustry 
groups  to  develop  an  awards  program  to 
promote  innovative  and  effective  water 
quality  management  of  AFOs. 

Disseminate  Information — USDA  and 
EPA  will  work  with  industry 
(associations,  integrators,  etc.)  to 
disseminate  information  on  the  revised 
NPDES  regulations  and  effluent 
guidelines,  begiiming  in  2001. 

Locally-Led  Watershed  Efforts— USDA 
and  EPA  will  work  with  the  AFO 
industry  to  promote  locally  led 
watershed  efforts. 

Industry-Developed  Planning  Tools— 
USDA  and  EPA  will  encourage  and 
support  industry  efforts  to  develop  and 
distribute  planning  tools  to  members  to 
enable  them  to  develop  and  implement 
CNMPs. 

Environmental  Reviews — USDA  and 
EPA  will  promote  industry  efforts  to 
conduct  environmental  reviews  of 
members'  AFOs  to  evaluate 
environmental  performance  and  assist 
in  enhancing  environmental  protection. 

Manure/Fertilizer/Biosolids 
Dialogue— USDA  and  EPA  will 
encourage  dialogue  on  how  to  maximize 
the  benefits  of  using  manure,  fertilizer, 
and  biosolids. 

Marketing  and  Promotion  Orders — 
The  1996  Farm  Bill  authorized 
conservation  as  a  purpose  for  marketing 
and  promotion  orders.  Marketing  and 
promotion  orders  allow  an  agriculture 
industry  (e.g.,  livestock)  to  assess  a 
charge  on  the  product  to  be  used  for 
conservation  and  environmental 
activities.  These  marketing  and 
promotion  ordere  generate  needed  funds 
for  an  activity  and  can  provide  financial 
support  for  all  its  producers  (e.g., 
growers).  In  implementing  a  marketing 
and  promotion  order  (i.e.,  check-off 
program]  through  the  Secretary  of 
Agriculture,  additional  revenue  can  be 
generated  to  support,  while  maintaining 
a  level  playing  field  throughout  the 
industry,  needed  nutrient  management 
practices. 

Strategic  Issue  #6    Data  Coordination 

Description 

Several  kinds  of  data  are  useful  in 
assessing  and  managing  the  water 
quality  impacts  of  AFOs.  Ambient  water 
quality  information  allows  the 
identification  of  water  quality  impacts 
that  may  be  attributable  to  AFOs. 
Aggregate  information  about  multiple 
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AFOs  can  be  used  to  target  both 
regulatory  and  voluntary  activities, 
including  watershed-level  planning. 
Finally,  information  about  individual 
AFOs  is  helpful  for  those  assisting 
owners  and  operators  in  developing 
CNMPs,  identifying  facilities  that  may 
be  subject  to  the  regulatory  program, 
and  for  the  development  and 
implementation  of  watershed-level 
plans.  These  three  kinds  of  data  are 
available  from  multiple  sources, 
including  USDA,  EPA,  USGS,  Army 
Corps  of  Engineers,  and  State  agencies. 
Recently,  questions  have  been  raised 
regarding  the  public  availability  of  some 
types  of  information  related  to  AFOs-  in 
particular,  data  related  to  individual 
AFOs  used  by  USDA  to  assist  in 
conservation  planning.  USDA  and  EPA 
affirm  the  need  to  protect  the  trust 
relationship  that  exists  between  farmers 
and  USDA  and  as  characterized  by 
Secretary  of  Agriculture  Dan  Glickman's 
call  to  "maintain  a  firewall  between 
voluntary  and  regulatory  programs."  On 
May  22, 1998,  NRCS  issued  a  policy 
statement  that  prohibits  the  release  of 
AFO-specific  information  in 
conservation  plans  and  case  files  that 
has  been  developed  through  voluntary 
technical  and  financial  assistance 
programs.  In  accordance  with  EPA 
regulations  most  information  on 
individual  facilities,  collected  or 
generated  as  part  of  the  NPDES  program, 
is  publicly  available. 

Desired  Outcomes 

USDA/EPA  coordination  on  data 
sharing  that  protects  the  trust 
relationship  between  USDA  and  farmers 
and  provides  regulatory  authorities  with 
information  that  is  useful  in  protecting 
water  quality. 

Actions 

Joint  Policy  Statement  on  Data 
Coordination—EPA  and  USDA  will 
develop  a  joint  policy  statement  on 
information  coordination.  Both  agencies 
agree  to  review  existing  policies  and 
guidance  based  on  the  joint  policy 
statement. 

Water  Quality  Inventory 
Enhancements — EPA  will  improve  the 
305(b)  Water  Quality  Inventory  to  better 
report  the  water  quality  impacts  caused 
by  AFOs. 

Cost-Benefit  Methodology— EPA  and 
USDA  will  develop  a  joint  evaluation  of 
the  costs  and  benefits  of  this  Strategy 
and  options  considered  in  developing 
revised  CAFO  regulations.  USDA  and 
EPA  will  convene  an  interagency 
economic  analysis  work  group  to 
develop  the  economic  analysis 
methodology  and  data  that  may  be  used 
in  the  analysis. 


CAFO  Inventory — ^To  ensure  a 
program  that  is  consistent  with  NPDES 
program  activities,  EPA  will  develop  an 
inventory  of  facilities  subject  to 
regulatory  activities. 

Strategic  Issue  #7 — Performance 
Measures  and  Accountability 

Description 

USDA  and  EPA  believe  that  it  is 
critical  to  establish  performance 
measures  to  gauge  our  success  in 
implementing  this  Strategy  and  meeting 
relevant  goals  in  each  agency's  strategic 
plan  established  imder  the  Government 
Performance  and  Results  Act.  Three 
types  of  performance  measures  are 
important.  First,  USDA  and  EPA  are 
committed  to  completing  each  of  the 
actions  described  under  the  strategic 
issues.  Second,  there  are  a  number  of 
programmatic  activities  (e.g.,  number  of 
AFOs  with  CNMPs,  number  of  CAFOs 
covered  by  NPDES  permits)  that  we  will 
evaluate  to  measure  the  level  of  activity 
being  devoted  to  addressing  water 
quality  impacts  from  AFOs.  Finally,  and 
most  importantly.  USDA  jmd  EPA  will 
develop  appropriate  environmental 
outcome  measures  to  measure  our 
progress  in  implementing  this  Strategy. 

We  recognize  that  measurement  of 
AFO  progress  in  addressing  water 
quality  issues  will  take  time  for  two 
reasons:  (1)  it  will  take  time  to  develop 
appropriate  measures;  and  (2)  it  will 
take  time  for  water  quality  progress  to 
be  achieved  (maybe  decades  in  some 
watersheds). 

Desired  Outcomes 

An  effective  performance 
measurement  system  for  AFOs  that 
includes  appropriate  programmatic 
output  and  environmental  outcomes 
that  allows  USDA,  EPA  and  other 
stakeholders  to  determine  the  level  of 
success  and  to  improve  AFO-related 
programs. 

Actions 

Performance  Measurement — USDA. 
EPA,  and  other  Federal  agencies  will 
establish  a  joint  work  group  to  develop 
a  coordinated  set  of  programmatic 
outputs  and  environmental  outcome 
measures  for  this  Strategy  and  identify 
a  baseline  against  which  to  measure 
performance.  The  work  group  will  seek 
input  from  States  and  SWCDs  and  will 
develop  a  performance  measurement 
approach  for  AFOs  by  October  1999. 

Watershed  Nutrient  Load  Estimates — 
USDA  and  EPA  will  estimate  by  January 
2000  a  baseline  of  nutrient  loads  to 
.  watersheds  with  potential  excess 
nutrients  from  animal  waste  using  data 
from  fertilizer  sales,  USGS/EPA  nutrient 


loading  analysis.  Census  of  Agriculture, 
permit  limits,  and  other  estimates. 

6.0    Roles 

The  successful  implementation  of  this 
Strategy  calls  for  a  number  of 
individuals  and  organizations  to  fulfill 
several  key  roles.  These  key  roles  are 
described  in  the  following  paragraphs. 

•  Federal  Government — It  is  the 
Federal  government's  responsibility  to 
establish  minimum  national 
expectations,  technical  standards,  and 
regulatory  requirements  for  AFOs,  and 
to  help  provide  the  tools  to  achieve 
these  expectations,  standards,  and 
requirements.  EPA,  through  the  CWA, 
Coastal  Zone  Act  Reauthorization 
Amendments,  and  the  Safe  Drinking 
Water  Act,  is  charged  with  the 
regulatory  responsibilities,  including 
permitting,  compliance  assurance,  and 
enforcement,  that  relate  to  AFOs.  USDA, 
through  conservation,  research,  and 
education  provisions  of  the  Farm  Bill 
and  other  legislation,  is  largely 
responsible  for  programs  that  help  AFOs 
meet  performance  expectations  through 
volimtary  eH'orts.  There  are  many  ways 
that  USDA,  EPA.  and  other  Federal 
agencies  can  work  together  to  assist 
animal  producers  and  the  public 
including  collaboration  on  research, 
education,  technical  assistance  and 
financial  assistance.  USDA  and  EPA.  in 
particular,  will  work  closely  and 
cooperatively,  to  ensure  that  the  goals 
and  expectations  of  this  Strategy  are  met 
and  its  guiding  principles  are  reflected 
in  our  combined  and  independent 
activities. 

•  State/Local  Government — State  and 
local  governments  often  have  the 
responsibility  for  implementing  Federal 
programs.  For  example,  42  States  and 
the  Virgin  Islands  are  authorized  to 
implement  the  current  CWA  provisions 
that  affect  CAFOs.  States  also 
implement  various  nonpoint  source 
control  programs,  including  cost-share 
programs.  States  and  SWCDs  are  key 
partners  in  implementing 
environmental  and  conservation 
programs.  State  Land  Grant  Universities 
are  the  primary  mechanism  to  deliver 
agricultural  research  and  extension 
programs.  State,  local,  and  Federal 
governments,  and  private  sector 
partners  work  together  to  ensure  that  the 
actions  taken  on  the  ground  are 
appropriate  and  cost  effective.  State  and 
local  governments  also  help  determine 
where  water  quality  and  public  health 
protection  must  be  enhanced  beyond 
the  minimum  performance  expectations 
established  through  Federal  programs, 
and  often  deal  with  local  issues  such  as 
siting  and  odor. 
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•  Individual  Producers — No  matter 
what  size  an  operation  or  from  what 
management  activity,  the  release  of 
pollutants  to  surface  or  groimdwater 
from  an  AFO  is  to  be  avoided.  It  is  the 
responsibiUty  of  individual  owners  and 
operators,  and  the  companies  and 
industries  they  are  involved  with,  to 
minimize  the  release  of  pollutants  from 
AFOs.  Every  operation  should  be 
implementing  a  CNMP  that  minimizes 
the  risks  of  pollution. 

•  Integrators — Integrators  should 
ensure  that  their  contract  growers  are 
environmentally  responsible.  Feed  mills 
and  processing  plants  should 
incorporate  the  environmental  impacts 
of  the  dissociated  production  operations 
into  the  siting  and  sizing  of  their  plants. 
Integrators  can  also  help  develop 
alternatives  for  manure  use  and 
transport. 

•  Livestock  Industry— the  livestock 
industry  as  a  whole  has  an  obligation  to 
educate  its  members  and  to  provide 
leadership  to  ensure  that  its  practices  do 
not  adversely  impact  society  or  the 
environment.  Muiy  sectors  of  the 
livestock  industry  have  shown 
leadership  by  moving  forward  to 
establish  new,  industry-led  efforts  to 
improve  the  siting  and  management  of 
AFOs,  and  to  provide  training  to 
operators.  This  leadership  must  be 
enhanced  and  continue. 

•  Other  Private  Sector— The  private 
sector  can  continue  to  contribute  to  new 
technologies  and  innovative  strategies 
that  capitalize  cm  the  nutrient  and 
energy  value  of  animal  maniue  and 
related  by-products  of  AFOs.  This 
would  include  vendors  and  consultants 
of  animal  manure  treatment  and 
management  systems.  Various 
organizations,  including  livestock 
organizations  and  AFO-related 
companies  provide  educational 
programs  to  inform  AFO  owners  and 
operators  about  Federal  and  State  goals, 
standards,  rules,  and  permitting 
processes,  and  to  teach  them  how  they 
can  protect  environmental  quality  and 
comply  with  regulatory  provisions.  The 
agricultural  and  environmental 
consulting  commimity  can  also  respond 
by  helping  to  ensure  that  appropriate 
technical  resoiuces  are  available  to 
assist  with  development  of  CNMPs  for 
producers.  Fertilizer  producers  and 
dealers  can  provide  information  on 
integrating  use  of  manure  and  other 
nutrient  sources  to  ensure  appropriate 
nutrient  use. 

•  Research  and  Educational 
Institutions— Puhhc  and  private 
research  organizations  provide  much  of 
the  knowledge  and  technology  to  better 
manage  and  utilize  manure  and  related 
by-products  of  livestock  production. 


USDA's  and  EPA's  research,  education, 
and  technical  assistance  programs  will 
provide  leadership  in  developing  new 
and  innovative  technologies  for  AFOs 
and  analyzing  their  effectiveness. 

•  Watershed  or  Community 
Responsibilities — ^Every  watershed 
where  the  concentration  of  AFOs  is  a 
potential  source  of  pollution  should 
have  a  watershed-  or  area-wide  plan  that 
helps  AFO  owners,  operators,  and 
others  to  work  together  to  prevent 
pollution.  Such  planning  is  particularly 
important  in  areas  where  problems 
exist,  such  as  where  the  quantity  of 
manure  and  nutrients  produced  by 
AFOs  exceeds  what  can  be  safely 
applied  to  land  to  meet  crop  needs. 
Locally  led  watershed  efforts  promote 
coordinated  and  integrated  decision 
making  to  find  sound,  locally  acceptable 
ways  to  achieve  environmental  quality. 

•  Environmental  Groups — 
Environmraital  groups  and  grass-roots 
organizations  play  an  important  role  in 
focusing  public  attention  on 
environmental  concerns  with  respect  to 
animal  production  activities. 
Environmental  groups  can  provide  "on- 
site"  reports  about  specific 
environmental  quality  concerns  and  can 
educate  its  members,  the  general  public, 
the  agricultural  community  and  the 
media  about  important  environmental 
concerns  at  the  local.  State,  and  national 
leveL 

Signed  in  WashingtiHi,  D.C  on  September 
11. 1998. 
JiBat  R.  LyMM, 

Under  Secretary,  Natural  Resources  and 
Envtronmait,  U.S.  Department  of  Agpcultuie, 
Washington,  D.C. 
Dana  D.  MtiHrra, 

Acting  Assistant  Administrator,  Office  of 
Water,  U.S.  Environmental  Protection 
Agency,  Washington,  D.C. 
(PR  Doc  98-2S138  Filed  9-18-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Cenaus 

TIte  1996  Putilic  Opinion  Survey 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperworic  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperworic  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.Q  3 

506(c)(2)(A)). 

DATES:  Written  comments  must  be 

submitted  on  or  before  November  20, 

1998. 

ADDRESSES:  Direct  all  written  comments 

to  Linda  Engelmeier,  Departmental 

Forms  Clearance  Officer,  Department  of 

Commerce,  Room  5327, 14th  and 

Constitution  Avenue,  NW,  Washington, 

DC  20230. 

FOR  RIRTMER  INFORMATION  CONTACT: 

Requests  for  additional  informatioik  or 
copies  of  the  information  collection 
instrument(s)  should  be  directed  to 
Joanne  Dickinson,  Bureau  of  the  Census, 
Ro<nn  3015-3,  Washington,  DC  20233, 
(301)  457-4081. 
SUPPLEMBITARY  MFORMATION: 

LAbstnct 

The  Census  Bureau's  core  business  is 
large-scale  surveys  and  censuses.  This 
involves  the  full  range  of  activities 
required  to  produce  data,  including 
survey  and  instrument  design  and  data 
collection,  processing,  and 
dissemination.  Research  and  data 
analysis  activities  directly  support  its 
capabilities  to  conduct  large-scale 
surveys  and  censuses.  Therefore,  the 
Censiis  Bureau  plans  to  conduct  the 
1998  Public  Opinion  Survey  (POS)  to 
gather  and  benchmark  useful  and 
fundamental  data  about  the  pubUc's 
perception  of  government  information 
collection  and  its  dissemination  and  use 
of  the  statistics  it  collects. 
Acknowledging  steady  declines  in 
respcmse  rates  to  censuses  and  surveys, 
we  would  like  to  identify  those  barriers ' 
that  inhibit  responsiveness.  As  the 
preeminent  collector  and  provider  of 
timely,  relevant,  and  quality  data  about 
the  people  and  economy  of  the  United 
States,  we  need  also  to  better 
understand  the  public's  values  for  its 
information  and  the  pubUc's  awareness, 
exposure  to,  and  use  of  statistical 
information  that  it  disseminates  to  be 
more  responsive  to  cust<Hner8  needs  and 
preferences.  Next,  the  Census  Bureau 
needs  to  better  inform  and  educate  its 
staff  about  the  public's  opinions  of  this 
agency  and  its  practices  to  help  thorn 
better  target  communications  and  to 
more  effectively  converse  with  them. 
Finally,  the  Census  Bureau  would  like 
to  use  this  input  to  redefine  its  strategic 
goals  and  activities  in  the  post-2000 
period. 

The  Census  Bureau  wants  to  endow 
all  its  employees  with  the  findings  fit>m 
this  research  to  help  them  to 
individually  and  to  collectively 
implement  the  timely  findings  and 
recommendations  from  this  research.  It 
is  essential  that  the  Cen&us  Bureau 
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improve  the  focus  and  effectiveness  of 
communications  about  census  2000  and 
other  programs.  With  response  rates 
sliding  downward  in  general  and  the 
Census  Bureau's  need  to  maintain  and/ 
or  improve  response  rates  to  its  various 
censuses  and  surveys,  most  especially 
the  census  2000,  it  is  imperative  that  we 
identify  and  develop  effective 
mechanisms  and  communications  that 
will  help  identify  and  to  remove  barriers 
to  response.  Equally  significant  to  the 
Census  Bureau's  current  plans  for 
effective  outreach  and  targeted 
promotions  is  the  need  for  early 
identiHcation  and  removal  of  barriers 
that  limit  or  prohibit  effective 
communications  with  the  public.  We 
also  need  to  share  these  findings  and 
recommendations  about  the  public's 
mind  set  with  Census  Bureau 
management  as  they  prepare  to  redefine 
customer- focused  strategic  goals  and 
activities  for  the  post-2000  era. 

This  research  would  complement  and 
extend  earlier  research  sponsored  by  the 
Census  Bureau.  These  studies  focused 
on  the  public's  knowledge,  attitudes, 
and  perceptions  about  the  Census 
Bureau  and  its  practices.  The  1998  POS 
will  bridge  the  gap  of  information 
collected  earlier  about  the  specific 
public  perceptions.  This  research  will 
further  deHne/reRne  for  the  Census 
Bureau  the  public's  image  of  it  in 
general,  as  a  Federal  Government 
agency,  and  as  a  statistics'  collector  and 
provider.  To  more  effectively  inform, 
educate,  and  reach  the  public  with  its 
communications,  the  Census  Bureau 
needs  to  know  how  the  public  sees, 
hears,  reads,  gets,  or  uses  statistics  and 
how  it  can  more  effectively  inform, 
educate,  reach  and/or  involve  them  in 
forthcoming  activities. 

II.  Method  of  Collection 

A  contractor  will  conduct  the  national 
survey  with  telephone  interviewing 
using  an  automated  survey  instrument 
and  a  list-assisted  random  digit  dialing 
(RDD)  sampling  design.  The  RDD 
methodology  will  incorporate  a  number 
of  peripheral  survey  techniques  that 
have  been  shown  to  raise  response  rates. 
By  applying  results  and 
recommendations  from  earlier  research, 
the  Census  Bureau  will  collect  accurate 
and  reliable  data  with  a  maximal 
response  rate  and  minimal  bias. 

III.  Data 

OMB  Number:  Not  available. 

Form  Numbers:  The  automated  survey 
instrument  will  not  have  a  form 
number. 

Type  of  Review:  Regular  review. 

Affected  Public:  Individuals  or 
household's.        ^ 


Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  the  respondents  in 
participating  is  that  of  their  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  United  States 
Code,  Section  193. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  -^ 

technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  15, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-25153  Filed  9-18-98:  8:45  ami 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  of 
Professional  Associations 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended  by  Pub.  L.  94-409),  we 
are  giving  notice  of  a  meeting  of  the 
Census  Advisory  Committee  of 
Professional  Associations. 

The  Committee  is  composed  of  36 
members  appointed  by  the  Presidents  of 
the  Anjerican  Economic  Association, 
the  American  Statistical  Association, 
the  Population  Association  of  America, 
and  the  Chairperson  of  the  Board  of  the 
American  Marketing  Association.  The 


Committee  advises  the  Director  of  the 
Bureau  of  the  Census  on  the  full  range 
of  Census  Bureau  programs  and 
activities  in  relation  to  their  areas  of 
expertise. 

DATES:  The  meeting  will  convene  on 
October  22-23, 1998.  On  October  22,  the 
meeting  will  begin  at  9:00  a.m.  and 
adjourn  at  5:00  p.m.  On  October  23,  the 
meeting  will  begin  at  9:00  a.m.  and 
adjourn  at  12:30  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Francis  Amasa  Walker  Conference 
Center,  Bureau  of  the  Census,  4700 
Silver  Hill  Road,  Suitland,  MD  20746.     _ 
FOR  FURTHER  INFORMATION  CONTACT: 
Census  Bureau  Committee  Liaison 
Officer,  Ms.  Maxine  Anderson-Brown, 
Room  1647,  Federal  Building  3, 
Washington,  DC  20233.  Her  phone 
number  is  301-457-2308,  TDD  301- 
457-2540. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  on  October  22, 
which  will  begin  at  9:00  a.m.  and 
adjourn  at  5:00  p.m.,  is  the  following: 

•  Introductory  Remarks  by  the  Acting 
Director,  Bureau  of  the  Census. 

•  Census  Bureau  Responses  to 
Committee  Recommendations. 

•  Census  2000  Updates. 

•  How  Do  We  Provide  Maximum 
Access  to  Census  2000  Data  While 
Maintaining  the  Perception  as  Well  as 
the  Reality  of  Confidentiality? 

•  What  are  the  implications  of 
implementing  the  North  American 
Industry  Classification  System  (NAICS) 
in  Census  Bureau  Programs? 

•  Evaluation  of  Communications/ 
Marketing  Plans  for  Geographic 
Products,  NAICS,  and  Foreign  Trade 
Statistics.  — -, 

•  The  Census  Bureau's  Role  in 
Improving  the  Quality  of  the  GDP 
Estimates. 

•  Update  on  Census  2000  Research 
and  Experimentation  Program. 

•  Customer  Services  for  a  Post-2000 
Internet  Environment. 

•  Developing  NAICS  Time  Series  for 
Back  Years. 

•  Factors  to  Consider  in  the  Shift 
from  Products  to  Reimbursable  Services 
(Post-2000). 

•  Linking  Economic  and 
Demographic  Data  Sets  at  Census. 

•  How  Do  We  Redesign  the  Census 
Bureau  Website  to  Better  Meet  Census 
and  User  Needs? 

•  The  agenda  for  the  meeting  on 
October  23,  which  will  begin  at  9:00 
a.m.  and  adjourn  at  12:30  p.m.,  is  the 
following: 

•  Census  2000  Data  Products  and 
Dissemination. 

•  Applying  Cognitive  Survey 
Methods  to  the  Study  of  Statistical 
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Reporting  by  Large  Multiunit 
Establishments. 

•  Activities  of  the  Office  of  Chief 
Economist. 

•  Develop  Recommendations  and 
Special  Interest  Activities. 

•  Closing  Session. 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside,  during 
the  closing  session,  for  public  comment 
and  questions.  Those  persons  with 
extensive  questions  or  statements  must 
submit  them  in  writing  to  the  Census 
Bureau  Committee  Liaison  Officer. 
Individuals  wishing  additional 
information  or  minutes  regarding  this 
meeting  may  contact  the  Officer  as  well. 
Her  address  and  phone  number  are  . 
identified  above. 

This  meeting  is  physically  accessible 
to  people  with  disabiUties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  also  be  directed  to 
the  Committee  Liaison  Officer. 

Dated:  September  15, 1998. 
James  F.  Holmes, 

Acting  Director,  Bureau  of  the  Census. 
[FR  Doc  98-25168  Filed  9-18-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Comeli  University;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Instruntent 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Wtishington,  D.C. 

Docket  Number:  98-035.  Applicant: 
Comeli  University,  Ithaca,  NY  14853. 
Instrument:  Scanning  Tunneling 
Microscope,  Model  JAFM-4500XT. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  63  FR 
40473,  July  29, 1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  operation  at  temperatures 
to  SOCC  and  (2)  measurement  of  the 
motion  of  the  cantilever  tip  in  the  plane 
of  the  sample  (fiictional  interaction).  A 
domestic  manufacturer  of  similar 
equipment  advised  August  28, 1998  that 


(1)  these  capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it  . 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

(FR  Doc.  98-25114  Filed  9-18-98;  8:45  am] 
MLUNQ  CODE  9510-OS.P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Sdentiflc  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff, 
E)epartinent  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  98-043.  Applicant: 
University  of  Pennsylvania,  Electron 
Microscopy  Core  Laboratory,  B-110 
Richards  Building,  36th  and  Hamilton, 
Philadelphia,  PA  19104-6085. 
Instrument:  Electron  Microscope,  Model 
JEM-1010.  Manufacturer:  JEOL,  Ltd., 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  study  the  effects  of 
various  agents  or  disease  conditions  on 
cellular  morphology  determined  by 
routine  ultrastructural  analysis.  In 
addition,  the  instrument  will  be  used  to 
teach  the  techniques  of  electron 
microscopy  and  ultrastructxiral  analysis 
to  graduate  students,  postdoctoral 
fellows  and  faculty  members. 
Application  accepted  by  Commissioner 
o/ Customs;  August  28, 1998. 

Docket  Number:  98-044.  Applicant: 
University  of  North  Dakota  School  of 
Medicine  &  Health  Sciences, 
Department  of  Anatomy  &  Cell  Biology, 
501  North  Columbia  Road^ox  9037, 


(kand  Foiks,  ND  58202.  Instrument: 
Electron  Microscope,  Model  H-7500. 
Manufacturer:  Hitachi,  Japan.  Intended 
Use:  The  instrument  will  be  used  for 
biological  studies  including 
observations  of  normal  and  diabetic 
human  eye  and  kidney  tissues, 
laboratory  animal  central  nervous 
system  tissues  and  scleral  tissues  from 
the  posterior  portion  of  the  eye  globe  in 
newborn  chicks.  In  addition,  the 
instrument  will  be  used  in  the  training 
of  imdergraduate,  graduate  and 
postgraduate  students  in  the  use  of 
transmission  electron  microscopy  for 
biological  research.  Application 
accepted  by  Commissioner  of  Customs: 
August  28, 1998. 
Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 
Staff 

(FR  Doc.  98-25115  Filed  9-18-98;  8:45  am] 
■UMQ  CODE  3S1»-0S-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0ei39eA] 

Endangered  and  Threatened  Species; 
Retention  of  Species  on  Candidate 
Species  List  Under  the  Endangered 
Species  Act  (ESA) 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  retention  of  Atlantic 

sturgeon  on  list  of  candidate  species. 

summary:  NMFS  retains  Atlantic 
sturgeon  [Acipenser  oxyrinchus 
oxyrinchus)  on  its  list  of  candidate 
species.  In  a  notice  published  today  in 
the  Federal  Register,  NMFS  and  the 
U.S.  Fish  and  Wildlife  Service 
(Services)  found  that  listing  Atlantic 
sturgeon  under  the  ESA  is  not 
warranted  at  this  time.  The  finding 
summarizes  the  Services'  concerns 
regarding  the  s{>ecies.  NMFS  encourages 
Federal  agencies  and  other  appropriate 
parties  to  take  Atlantic  sturgeon  into 
accoimt  in  project  planning. 
DATES:  September  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marta  Nammack  or  Terri  Jordan  at  (301) 
713-1401. 

SUPPLEMENTARY  INFORMATION:  In  a 
separate  Federal  Register  document 
published  today,  the  Services  find  that 
listing  Atlantic  sturgeon  in  the  United 
States  as  a  threatened  or  endangered 
species  is  not  warranted  at  this  time, 
l^e  finding  also  summarizes  the 
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Services'  concerns  regarding  the 
species.  NMFS  will  retain  Atlantic 
sturgeon  on  its  list  of  candidate  species 
in  order  to  continue  to  monitor  the 
species'  status. 

The  candidate  species  list  serves  to 
notify  the  public  that  NMFS  has 
concerns  regarding  these  species/ 
vertebrate  populations  that  may  warrant 
listing  it  as  a  threatened  or  endangered 
species  in  the  future,  and  it  facilitates 
voluntary  conservation  efforts.  NMFS 
believes  it  is  important  to  highlight 
candidate  species  so  that  Federal  and 
state  agencies,  Native  American  tribes, 
and  the  private  sector  are  aware  of 
which  species  could  benefit  from 
proactive  conservation  efforts  and  to 
take  these  species  into  accoimt  in 
project  planning. 

Dated:  September  15, 1998. 
Patricia  A.  Montanio, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(PR  Doc.  9&-2S104  Filed  9-15-98;  4:48  pm] 
MUMQ  COK  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  wi99eoi 
Marine  Kilammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
LGL  Limited,  environmental  research 
associates,  22  Fisher  Street.  P.O.  Box 


280.  King  Qty.  Ontario.  Canada  L7B 
1A6.  has  been  issued  a  permit  to  take 
bowhead  whales  [Balaena  mysticetus], 
ringed  seals  (Phoca  hispida),  bearded 
seals  [Erignathus  barbatus)  and  beluga 
whales  [Delphinapterus  leucas)  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
dociiments  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS,1315  East-West 
Highway,  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Alaska 
Region,  NMFS.  709  W.  9'»'  Street. 
Federal  Building.  P.O.  Box  21668. 
Juneau,  Alaska  99802  (907/586-7012). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak.  301/713-2289. 
SUPPt^MENTARY  INFORMATION:  On  July 
17. 1998,  notice  was  published  in  the 
Federal  Register  (63  FR  38557)  that  a 
request  for  a  scientific  research  permit 
to  take  bowhead  whales,  ringed  seals, 
bearded  seals,  and  beluga  whales  had 
been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  imder  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216).  the  Endangered  Species  Act 
(ESA)  of  1973.  as  amended  (16  U.S.C. 
1531  et  seq.),  and  the  Regulations 
Governing  the  Taking,  Importing,  and 
Exporting  of  Endangered  Fish  and 
WildUfe  (50  CFR  part  222). 

Issuance  of  this  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit:  (1)  Was 
appUed  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 


endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  August  24,1998. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  98-25189  Filed  9-18-98;  8:45  am] 
MLLMO  COOE  3S1(MB-f 


DEPARTMENT  OP  DEFENSE 
Office  of  ttie  Secretary 
[Transmittal  No.  98-62] 
36(b)(1 )  Arms  Sales  Notification 

AGENCY:  Etefense  Security  Assistance 
Agency,  Department  of  Defense. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd.  DSAA/COMPT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  Uie  House  of 
Representatives.  Transmittal  98-52. 
with  attached  transmittal  and  policy 
justification. 

Dated:  September  15. 1998. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BtLUNG  COOE  S000-01-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  20301-2800 


9  SEP  1998 

In  r«ply  r«f«r  tot 

1-71147/98 


Honorable  Newt  Gingrich 
Speaker  of  the  House  o£ 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speakers 

Piursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-52,  concerning  the  Department  of  the 
Air  Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA) 
to  Egypt  for  defense  articles  and  services  estimated  to  cost 
$200  million.  Soon  after  this  letter  is  delivered  to  your 
office,  we  plan  to  notify  the  news  media. 

Sincerely, 


/v\r 


A\v^ 


MICHAEL  S.  DAVISON,  JR. 

UEirreNANT  GENERAL,  USA 

DIRECrrOR 


Attachments 


Same  Itr  tot 


Bouse  Committee  on  International  Relations 
Senate  Conmittee  on  Appropriations 
Senate  Coasd.ttee  on  Foreign  Relations 
Bouse  Conmittee  on  National  Security 
Senate  CoonBlttee  on  Armed  Services 
Bouse  Committee  on  Appropriations 


50214 


Federal  Register/Vol.  63,  No.  182 /Monday,  September  21,  1998 /Notices 


Transmittal  No.  98-52 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Esqport  Control  Act 


(i) 
(ii) 


Prospective  Purchaser:   Bgypt 


Total  Bstinated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$  0  million 
$  200  million 
$  200  million 


(iii)   Description  of  Articles  or  Services  Offered t 

F-16  Depot  Level  Maintenance  Program  including  depot 
level  repair  capability  for  landing  gear,  hydraulics, 
pneumatics,  fuel,  electrical;  izMtrument  and 
environmental /oxygen  conqpononts;  construction; 
training  and  training  equipment;  support  equipment; 
publications  and  technical  data;  U.S.  Government  and 
contractor  representatives;  spare  and  repair  parts; 
and  other  related  elements  of  program  support. 

(iv)   Military  Department  t  Air  Force  (XtSL,  Amendment  2) 

(v)   Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid;   none 

(vi)   Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Soldi 
none 

(vii)   Date  Report  Delivered  to  Congress;   9  SBP  1998 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Egypt  -  Depot  Level  Maintenance  Program 

The  Govematent  of  Egypt  has  requested  a  possible  sale  for  F-16 
Depot  Level  Maintenance  Program  incliiding  depot  level  repair 
capability  for  landing  gear,  hydraulics,  pneumatics,  fuel, 
electrical;  instrument  and  environmental /oxygen  components; 
construction;  training  and  training  equipment;  support 
equipment;  publications  and  technical  data;  U.S.  Oovemment  and 
contractor  representatives;  spare  and  repair  parts;  and  other 
related  elements  of  program  support.  The  estimated  cost  is 
$200  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  of  the  United  States  by  helping  to  improve 
the  secxirity  of  a  friendly  country  which  has  been  and  continues 
to  be  an  iav>ortant  force  for  political  stability  and  economic 
progress  in  the  Middle  East. 

This  proposed  sale  will  provide  the  Egyptian  Air  Force  an 
initial  F-16  d«pot  level  maintenance  capability  and  will  allow 
them  to  be  self-sufficient  in  performing  their  own  maintenance. 

This  proposed  sale  of  this  program  will  not  affect  the  basic 
military  balance  in  the  region. 

Several  individual  contractors  will  be  involved  with  small 
portions  of  the  program  after  source  selection.   There  are  no 
offset  agreements  proposed  to  be  entered  into  in  connection 
with  this  potential  sale. 

The  number  of  U.S.  Oovemment  personnel  and  contractor 
representatives  required  in-country  to  support  the  program  for 
up  to  five  years  will  be  determined  as  the  program  proceeds. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 


[FR  Doc.  9a-25127  Filed  9-ia-98;  8:45  am] 
BIUJNQ  CODE  S0IW-O4-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  ttie  Advisory  Council  on 
Dependents'  Education 

agency:  Office  of  the  Secretary, 
Department  of  Defense  Education 
Activity  (DoDEA). 
action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  of  a 
forthcoming  semiannual  public  meeting 
of  the  Advisory  Council  on  Dependents' 
Education  (ACDE). 


DATES:  October  8-9, 1998. 
ADDRESSES:  The  meeting  will  be 
preceded  by  visits  to  DoD  overseas 
schools  in  Germany,  from  October  5-7. 
TTie  formal  meeting  will  be  held  October 
8,  at  the  Wings  Hotel  in  Raunheim. 
Germany. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Polly  Purser,  Department  of  Defense 
Education  Activity,  4040  North  Fairfax 
Drive,  Arlington,  Virginia,  22203-1635, 
Ms.  Purser  can  be  reached  at  703-696- 
4235,  extension  1911. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Dependents' 
Education  is  established  under  title  XTV, 
section  1411,  of  Pub.  L.  95-561.  Defense 
Dependents'  Education  Act  of  1978,  as 
amended  (20  U.S.C  section  929).  The 


purpose  of  the  council  is  to  recommend 
to  the  Director,  Department  of  Defense 
Dependents  Schools  (DoDDS).  general 
policies  for  the  operation  of  the  DoDDS; 
to  provide  the  Director,  DoDDS,  with 
information  about  effective  educational 
programs  and  practices  that  should  be 
considered  by  DoDDS;  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense. 

Dated:  September  15. 1998. 
LALBynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  98-25159  Filed  9-18-98;  8:45  am] 
HLUNQ  CODE  600e-14-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

U.S.  Strategic  Command  Strategic 
Advisory  Group 

AGENCY:  Office  of  the  Secretary. 
USSTRATCOM.  Department  of  Defense. 
ACTION:  .Notice. 

SUMMARY:  The  Strategic  Advisory  Group 
(SAG)  will  meet'in  closed  session  on 
November  19  and  20, 1998.  The  mission 
of  the  SAG  is  to  provide  timely  advise 
on  scientific,  technical,  and  policy- 
related  issues  ^o  the  Commander  in 
Chief,  U.S.  Strategic  Command,  during 
the  development  of  the  nation's  strategic 
war  plans.  At  this  meeting,  the  SAG  will 
discuss  strategic  issues  that  relate  to  the 
development  of  the  Single  Operational 
Plan  (SIOP).  Full  development  of  the 
topics  will  require  discussion  of 
information  classified  TOP  SECRET  in 
accordance  with  Executive  Order  12958, 
April  17, 1995.  Access  to  this 
information  must  be  strictly  limited  to 
personnel  having  requisite  security 
clearances  and  specific  need-to  know. 
Unauthorized  disclosure  of  the 
information  to  be  discussed  at  the  SAG 
meeting  could  have  exceptionally  grave 
impact  upon  national  defense. 

m  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  (5 
U.S.C.  App  2),  it  has  been  determined 
that  this  SAG  meeting  concerns  matters 
listed  in  5  U.S.C.  552b{c)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  September  15. 1998. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  98-25158  Filed  9-18-98;  8:45  ami 

BILUNQ  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  the  Transfer 
and  Reuse  of  Naval  Weapons 
industriai  Reserve  Plant,  Caiverton, 
New  York 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  Record  of  Decision. 

summary:  The  Department  of  the  Navy, 
after  carefully  weighing  the 
environmental  implications  of 
transferring  Naval  Weapons  hidustrial 
Reserve  Plant  (NWIRP)  Caiverton  out  of 
Navy  ownership,  announces  its  decision 
to  transfer  the  property  to  the  Town  of 
Riverhead,  NY;  the  New  York  State 
Department  of  Environmental 


Conservation  (NYSDEC);  and  the 
Department  of  Veterans  Affairs. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Ostermueller,  Northern  Division 
Naval  Facilities  Engineering  Command 
(Code  202.2),  Mail  Stop  82, 10  Industrial 
Highway,  Lester,  PA  19113,  telephone 
(610)  595-0759. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  entire  Record  of  Decision  is 
provided  as  follows: 

Piusuant  to  Public  Law  (PL)  103- 
C337  and  104-106,  Section  102(2)C  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4331  et  seq.) 
and  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
NEPA  procedures  (40  CFR  1500-1508), 
the  Department  of  the  Navy  (Navy) 
annoimces  its  decision  to  transfier  the 
Naval  Weap>ons  Industrial  Reserve  Plant 
Caiverton  (NWIRP  Caiverton)  to  the 
Town  of  Riverhead,  NY;  the  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC);  and  the  U.S. 
Department  of  Veterans  Affairs  (VA). 
The  transfer  and  subsequent  reuse  of 
these  properties  will  be  consistent  with 
the  preferred  alternative  as  described  in 
the  Final  Environmental  Impact 
Statement  (FEIS)  prepared  for  this 
action. 

Background 

The  transfer  of  this  property  has  been 
authorized  by  two  acts  of  legislation. 
Under  PL  130-C-337,  "the  Secretary  of 
the  Navy  may  convey,  without 
consideration,  to  the  Community 
Development  Agency  of  the  Town  of 
Riverhead,  all  right,  title,  and  interest  of 
the  United  States  in  and  to  a  parcel  of 
land,  and  improvements  thereon, 
consisting  of  approximately  2,900 
(2,923)  acres  and  comprising  a  portion 
of  the  Naval  Weapons  Industrial  Reserve 
Plant,  Caiverton,  New  York".  Also,  the 
legislation  allows  for  the  transfer  of  the 
remaining  3,137  acres,  consisting  of 
flight  operations  buffer  zones,  to  the 
NYSDEC.  Under  PL  104-106,  "the 
Secretary  of  the  Navy  may  transfer, 
without  reimbursement,  to  the 
administrative  jurisdiction  of  the 
Secretary  of  Veterans  Affairs  a  parcel  of 
real  property  consisting  of 
approximately  l5o  acres  located 
adjacent  to  the  Caiverton  National 
Cemetery,  Caiverton  New  York,  and 
comprising  a  portion  of  the  buffer  zone 
of  the  Naval  Weapons  Industrial  Reserve 
Plant,  Caiverton  NY". 

Alternatives  Considered 

The  Navy  considered  three 
alternatives  for  reuse  of  the  2,923  acres 
of  NWIRP  Caiverton  and  a  no  action 
alternative  where  the  2,923  acres  would 


be  retained  as  federal  property.  The 
transfer  of  3,137  acres  to  the  NYSDEC 
and  the  transfer  of  150  acres  to  the  VA 
are  components  of  each  of  the  three 
reuse  alternatives.  The  transfer  of  3,137 
acres  is  not  a  component  of  the  no 
action  alternative  and  transfer  of  this 
property  to  the  NYSDEC  and  the 
transfer  of  150  acres  to  the  VA  are 
independent  of  the  decision  to  transfer 
the  2,923  acre  parcel  to  the  Town  of 
Riverhead. 

Transfer  of  the  property  to  Riverhead, 
and  its  subsequent  implementation  of 
the  Caiverton  Enterprise  Park  Reuse 
Plan,  the  preferred  reuse  alternative, 
would  result  in  the  development  of  a 
multi-use  enterprise  p&rk  with  a  core 
industrial  complex  and  a  limited 
industrial  air  park,  with  other  uses 
including  a  theme  park  and  attractions; 
commercial  recreation;  family 
entertainment  center;  stadiuim;  golf 
course;  and  open  space.  The  3,137-acre 
flight  operation  buffer  zones  would 
remain  in  their  natural  (imdeveloped) 
state  and  would  be  transferred  to  the 
NYSDEC. 

The  second  reuse  alternative  is  the 
Caiverton  Enterprise  Park/Raceway 
Alternative.  This  alternative  would 
retain  many  of  the  land  uses  of  the    . 
~  preferred  alternative  with  the  most 
significant  difference  being  that  an 
automobile  raceway  complex  of 
approximately  808  acres  would  replace 
the  airport  (835  acres).  The  automobile 
raceway  would  occupy  much  of  the 
terrain  as  the  airport  proposed  in  the 
reuse  plan.  This  alternative  retains  the 
industrial  business  park  use  and  the 
existing  10,000  ft  runway. 

The  third  reuse  alternative  is  the 
Peconic  Village  Alternative  and, 
although  this  alternative  includes  some 
of  the  land  use  features  of  the  other  two 
alternatives  (the  industrial  business 
park,  hotel  conference  center,  golf 
courses  and  open  space),  the  site  would 
be  developed  primarily  as  an  age- 
restricted  residential  community 
containing  an  estimated  688  units  of 
assisted  living  and  1,350  imits  of  senior 
housing  to  accommodate  a  total  of  2,889 
residents.  Approximately  260  acres  of 
new  buildings  and  paved  areas  would 
be  expected.  Combined  with  existing 
development,  it  is  estimated  that  a  total 
of  690  acres  would  be  developed  as 
buildings  and/or  paved  areas. 

Navy  also  evaluated  a  no  action 
alternative  that  would  leave  the 
property  in  caretaker  status  with  the 
Navy  maintaining  the  physical 
condition  of  the  property,  providing  a 
security  force,  and  making  repairs 
essential  to  safety. 


Environmei 
Alternative 
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Environmental  Impacts  of  the  Preferred 
AltematiTe 

There  are  no  direct  environmental 
impacts  related  to  the  transfer  of  the 
property.  This  ROD  focuses  on  the 
indirect  environmental  impacts  that 
would  likely  result  from  the  Tovm  of 
Riverhead  implementing  the  preferred 
alternative  plan.  The  development  of 
the  Enterprise  Park  which  has  been 
estimated  to  occur  over  a  20-year 
period,  will  result  in  significant  new 
vehicular  traffic  in  the  region.  Oyer 
42,000  daily  vehicular  trips  are 
expected,  a  significant  increase  over  the 
amovint  of  daily  traffic  generated  at 
NWIRP  Calverton  prior  to  its  closure  in 
1994  (2,820  daily  trips).  Roadway 
improvements  will  be  necessary  to 
accommodate  this  increase  in  traffic  and 
are  expected  to  be  undertaken  by  the 
local  and  state  governments  as  the  need 
arises. 

Similarly,  the  increase  in  traffic 
following  development  of  the  Enterprise 
Park  will  result  in  higher  noise  levels, 
particularly  in  the  late  evening  hours. 
The  higher  noise  levels  will  exceed 
Federal  Highway  Administration 
standards  for  certain  locations.  Expected 
noise  levels  from  aviation  uses  at  the 
Park  will  not  be  significant  because  the 
level  of  aviation  activity  will  be  low. 

Construction  of  a  new  sewage 
treatment  facility  and  extension  of  a 
potable  water  supply  will  be  required  to 
meet  the  utility  demands  of  the 
Enterprise  Park  development.  There  will 
be  a  loss  of  vegetation  and  habitat  as 
new  development  is  added  to  the 
Enterprise  Park.  Wetlands  are  located  on 
the  site  and  may  be  impacted  by  new 
development.  However,  any  new 
construction  that  may  impact  wetlands 
must  comply  with  appropriate  federal 
and  state  regulations  governing 
development  in  or  near  wetlands. 
There  are  three  eligible  historic 
buildings  and  several  sites  of 
archeologically  sensitive  land  at  hfWIRP 
Calverton.  The  Navy,  the  New  York 
State  Historic  Preservation  Office 
(SHPO),  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP)  have 
signed  a  Programmatic  Agreement  (PA) 
that  wrill  protect  these  resources. 

"Hie  expected  fiscal  impact,  after  the 
20-year  development  period,  will  result 
in  estimated  annual  employee  earnings 
of  approximately  $140  million.  Over 
6,200  direct  and  indirect  jobs  will  be 
created  and  local  tax  revenues  are 
predicted  to  be  about  $19  million 
aimually. 

In  accordance  with  Executive  Order 
12898,  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 


Populations,  the  indirect  effects  of  the 
proposed  transfer  and  reuse  are  not 
expected  to  cause  disproportionate 
adverse  environmental  or  economic 
impacts  specific  to  any  groups  or 
individuals  from  minority  or  low- 
income  populations  residing  in  the 
region.  All  populations  will  be  affected 
equally  and  in  the  same  manner  by  the 
proposed  action. 

Mitigation 

Implementation  of  the  decision  to 
transfer  Navy  property  does  not  require 
Navy  to  perform  any  mitigation 
measures,  beyond  those  discussed  here. 
As  appropriate,  the  Navy  wall 
incorporate  notic|S  in  the  conveyance 
docviments  indicating  that  wetlands  or 
threatened/endangered  species  occur  on 
the  parcel.  The  Navy  will  also  fulfill  its 
responsibilities  in  the  Programmatic 
Agreement,  and  include  a  restrictive 
covenant  in  the  conveyance  documents 
to  protect  archeological  resources. 
Redevelopment  of  NWIRP  Calverton  in 
accordance  with  the  preferred 
alternative  wrill  result  in  impacts  to  the 
environment  that  can  be  mitigated  or 
lessened  by  various  mitigation 
measures.  The  measures  would  be  the 
responsibility  of  the  Town  of  Riverhead 
or  an  applicant  proposing 
redevelopment  at  NWIRP  Calverton. 
Reuse  will  cause  significant  traffic 
impacts  at  various  intersections  in  the 
study  area  surrounding  the  NWIRP 
Calverton.  Potential  mitigation  measures 
may  include  changing  of  traffic  signal 
timing,  geometric  improvements,  and 
regulatory  measures.  These  measures 
could  be  implemented  by  the  State,  the 
Town  of  Riverhead  or  an  applicant 
proposing  redevelopment  at  NWIRP 
Calverton. 

Most  of  the  on-site  ponds  are 
associated  with  wetlands  and  would  not 
be  adversely  affected  by  future 
development  because  the  developer 
must  comply  with  strong  state  and 
federal  laws  protecting  wetlands.  Local 
planning  review  procedures  ensure  that 
sediment  control  measures  would  be 
included  in  construction  design  plans  to 
mitigate  the  potential  for  adverse  effects 
on  siirface  waters. 

The  Town  of  Riverhead  or  its 
developers  v\rill  have  to  consult  v«th  the 
NYSDEC  before  development  can  occur 
in  the  sections  of  the  parcel  designated 
as  Compatible  Growth  Area  of  the  Pine 
Barrens. 

Three  state-listed  species  are  in  an 
area  where  commercial  and  recreational 
development  is  proposed.  The  Tovim  of 
Riverhead  or  its  developers  must 
consult  with  NYSDEC,  and  mitigate  as 
appropriate. 


Comments  Received  on  the  Final  EIS 

The  Navy  reeeived  comment  letters 
from  the  US  Environmental  Protection 
Agency  (EPA),  the  Department  of 
Veterans  Affairs  (VA),  a  real  estate  and 
development  company,  a  commentor  on 
behalf  of  the  Montaukett  Indian  Tribe, 
and  the  local  descendants  of  a  former 
property  owner.  Several  comments  were 
editorial  in  nature.  Substantive 
comments  are  categorized  as  follows: 

Wetlands  and  State-Listed  Threatened/ 
Endangered  Species 

EPA  requested  that  the  Navy  consider 
the  use  of  conservation  easements  to 
ensure  the  protection  of  wetlands  that 
may  be  impacted  during  the 
redevelopment  of  the  site.  EPA  also 
recommended  that  the  property  deed 
transfers  be  conditioned  to  require 
mitigation  for  protection  of  state-listed 
threatened/endangered  species.  The 
Navy  will  provide  notification  of  the 
existence  of  these  natural  features  in  the 
transfer  documents,  and  identify  the 
regulatory  agencies  that  have 
jurisdiction  over  these  natural 
resources. 

Hazardous  Materials  and  Installation 
Restoration 

Two  commentors  requested  that  Navy 
commit  to  completing  all  sampling, 
studies,  and  remedial  actions  necessary 
to  implement  the  planned  reuses  in  a 
manner  consistent  with  protection  of 
human  health  and  the  environment 
including  lead-based  paint  in  soils.  The 
Navy  will  follow  procedures  mandated 
in  the  Comprehensive,  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  to  identify  the  extent  of 
contaminants  and  apply  the  appropriate 
remediation  to  protect  human  health 
and  the  environment  consistent  with  the 
preferred  land  use  for  the  site.  Only 
after  the  remedial  action  is  completed  or 
after  installation  of  the  selected  remedy 
which  has  been  demonstrated  to  be 
operating  properly  and  successfully, 
will  the  retained  federal  lands  be 
transferred.  With  regard  to  the  treatment 
of  lead-based  paint  in  soils,  the  Navy 
beUeves  that  the  normal  use  and 
maintenance  of  lead-based  paint  does 
not  constitute  evidence  of  a  release  of  a 
hazardous  substance  as  defined  by 
CERCLA  that  requires  a  response. 

Native  American  Concerns 

Comments  were  received  on  behalf  of 
the  Montaukett  Tribe  of  Long  Island 
concerning  the  "official  status"  (federal 
recognition)  of  the  Tribe  and  suggested 
that  the  FEIS  is  defective  in  ways  that 
pose  risk  of  severe  harm  to  the 
Montaukett  Tribe.  Of  primary  concern 
to  the  Tribe  was  the  archeological 
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investigations  conducted  by  the  Navy 
for  this  project.  The  commentor  was 
concerned  that  the  North  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA)  was  not  considered.  This 
law  provides  Indian  Tribes,  recognized 
by  the  Bureau  of  Indian  Affairs  (BLA), 
certain  rights  concerning  the  treatment 
of  ancestral  burial.  Another  commentor 
noted  that  it  appeared  that  no  tribal 
representatives  had  been  contacted 
during  the  preparation  of  the 
environmental  impact  statement,  and 
that  the  archeological  survey  conducted 
for  this  project  appears  to  have  not  been 
adequately  completed.  In  response  to 
these  concerns,  the  Navy  solicited  the 
identification  of  interested  persons  and/ 
or  issues  that  should  be  addressed  in  the 
EIS  through  the  scoping  process,  the 
notice  of  which  was  published  in  the 
Federal  Register  and  local  area 
newspapers.  Additionally,  the  Navy 
consulted  with  the  BLA,  state  and  local 
governments  and  other  interested 
agencies  during  the  preparation  of  the 
EIS.  Regarding  the  protection  of 
ancestral  burials,  the  Navy,  in 
conjunction  with  the  SHPO,  developed 
a  Phase  lA  archeological  survey  which 
identified  approximately  300  acres  of 
NWIRP  Calverton  that  may  contain 
artifacts  that  may  be  eligible  for  listing 
on  the  National  Register  of  Historic 
Places.  A  follow-on  study,  also 
developed  with  the  SHPO.  was 
conducted  to  complete  further 
archeological  investigations  on  the 
lands  most  likely  to  be  developed 
through  the  reuse  of  the  site.  Results  of 
these  surveys  and  the  Programmatic 
Agreement  prepared  for  the  treatment  of 
cultural  resources  at  NWIRP  Calverton, 
which  requires  that  future  development 
on  archeologically  sensitive  portions  of 
NWIRP  Calverton  be  preceded  by 
appropriate  archeological  studies,  will 
ensure  archeological  resources, 
including  burial  sites  in  accordance 
with  NAGPRA,  are  protected.  The 
Programmatic  Agreement  covers  the 
entire  NWIRP  Calverton  site  and 
requires  future  development  to  be 
preceded  by  consultation  with  and 
approval  by  the  SHPO. 

Cultural  Resources 

A  number  of  commentors  were 
concerned  about  the  protection  of 
cultural  and  archeological  resources. 
EPA  requested  that  Navy  incorporate 
provisions  of  the  Programmatic 
Agreement,  developed  in  compliance 
with  National  Historic  Preservation  Act, 
into  this  ROD.  The  Navy  will  fulfill  its 
responsibilities  designated  in  the 
Programmatic  Agreement. 


Environmental  Justice 

EPA  requested  information 
concerning  how  the  Navy  satisfied  its 
responsibilities  under  Executive  Order 
(EO)  12898  for  Environmental  Justice 
particularly  with  regard  to  the  concerns 
of  the  Montaukett  Tribe.  The  Tribe 
notified  EPA  that  the  Tribe  would  be 
disproportionately  afiiected  by  the  reuse 
of  NWIRP  Calverton  by  the  loss  of  Tribal 
burial  grounds  that  may  be  disturbed 
during  redevelopment  of  the  site.  The 
FEIS  states  that  the  proposed  transfer 
and  reuse  of  the  site  are  not  expected  to 
cause  disproportionate  adverse 
environmental  impacts  specific  to  any 
groups  or  individuals  from  minority  or 
low  income  populations  residing  in  the 
study  area.  The  concern  noted  by  the 
Montaukett  Tribe  with  regard  to  the 
requirements  of  this  EO  on  the  future 
development  of  the  site  potentially 
impacting  ancestral  burial  areas  has 
been  considered  and  is  provided  for  in 
the  Programmatic  Agreement  and 
attached  archeology  covenant  that  will 
be  included  in  the  deed. 

Calverton  National  Cemetery 

The  VA  commented  that  increased 
traffic  will  affect  public  access  to  the 
Calverton  National  Cemetery.  The  Navy 
acknowledges  that  the  planned 
redevelopment  of  the  NWIRP  facility 
will  resuh  in  additional  vehicular  traffic 
in  the  area.  The  FEIS  identified  traffic 
improvements  that  may  be  implemented 
by  the  state  and  local  governments  that 
will  improve  traffic  conditions. 

Conclusion 

The  Calverton  Enterprise  Park  Reuse 
Plan  has  been  identified  by  the  Town  of 
Riverhead  as  its  preferred  alternative 
reuse  plan.  In  the  development  of  this 
plan,  the  Town  of  Riverhead  Planning 
Commission  established  the  following 
goals  for  the  reuse  of  the  NWIRP  site: 
maximize  job  creation;  increase  tax 
bases;  and  enhance  regional  quality  of 
life.  The  Calverton  Enterprise  Park 
Reuse  Plan  responds  to  local  and 
regional  economic  conditions  and 
promotes  economic  recovery  from  the 
closure  of  the  NWIRP  Calverton.  The 
resultant  environmental  impacts  can  be 
mitigated  by  the  acquiring  entity  under 
the  direction  of  federal,  state  and  local 
requirements. 

The  transfer  of  property  to  NYSDEC 
will  allow  undeveloped,  wooded  land  to 
remain  in  its  natural  state.  The  transfer 
of  property  to  VA  for  use  as  a  federal 
cemetery  will  ensure  a  land  use 
consistent  with  the  adjoining  VA 
property,  and  will  allow  the  continued 
service  that  VA  provides  to  the 
commimity. 


Although  the  "no  action"  alternative 
has  less  potential  for  causing  adverse 
environmental  impacts,  this  alternative 
would  not  promote  local  economic 
redevelopment  of  the  NWIRP  site  and 
would  not  create  new  jobs.  Additionally 
it  would  not  take  advantage  of  the 
property's  physical  characteristics  and 
in&BStnicture. 

Based  on  the  analysis  contained  in  the 
FEIS  and  support  provided  in  the 
administrative  record,  I  have  decided, 
on  behalf  of  the  Department  of  Navy,  to 
direct  transfer  of  portions  of  NWIRP 
Calverton  to  the  Town  of  Riverhead  to 
be  redeveloped  consistent  with  the 
Calverton  Enterprise  Plan;  to  the  New 
York  State  Department  of 
Environmental  Conservation;  and  to  the 
Department  of  Veterans  Affairs. 

Dated:  September  9, 1998. 
Duncan  Holaday, 

Deputy  Assistant  Secretary  of  the  Navy, 
(Installations  and  Facilities). 
[FR  Doc.  98-25179  Filed  9-18-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coiiection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  20, 1998. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat  Sherrill@ed.gov,  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
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opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  lawror  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  0MB.  Eacb~ 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  0MB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  16, 1998. 

Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review.  Extension. 

Titie:  Student  Assistance  General 
Provisions — Subpart  I — Immigration 
Status  Confirmation. 

Frequency:  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  7,310. 
Burden  Hours:  23,026. 

Abstract:  Collection  of  this 
information  used  for  immigration  status 
confirmation  reduces  the  potential  of 
£raud  and  abuse  caused  by  ineligible 
aliens  receiving  Federally  subsidized 
student  financial  assistance  imder  Title 
IV  of  the  Hi^er  Education  Act  (HEA)  of 
1965,  as  amended.  The  respondent 


population  is  comprised  of  7,310 
postsecondary  institutions  who 
participate  in  administration  of  the  Title 
IV,  HEA  programs. 

[FR  Doc.  9S-25169  Filed  9-18-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
action:  Submission  for  0MB  review; 
comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  0MB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
21,  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 

Werfel d@al.eop.gov.  Requests  for 

copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 

Pat Sherrill@ed.gov,  or  should  be 

faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLBMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 


Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
fi«quency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  fixjm  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  September  16, 1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Third  International  Mathematics 
and  Science  Study  Video — Repeat 
(TIMSS-R). 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  6,200. 

Burden  Hours:  1,400. 

Abstmct:  Videotape  study  of  8th  grade 
math  and  science  classrooms  in  the 
United  States,  the  Czech  Republic. 
France,  Japan,  the  Netherlands,  and  One 
Asian  Nation  during  the  1998-1999 
school  year.  Designed  and  conducted  by 
the  U.S.,  this  study  supplements  the 
Main  TIMSS-R  academic  assessment 
data  collection  in  which  45  to  SO 
countries  are  expected  to  participate. 
This  study  is  based  on  and  extends  the 
work  of  the  previous  TIMSS  video 
study.  That  study  included  only 
mathematics  and  compared  the  U.S. 
data  wifh  two  other  countries — Japan 
and  Germany.  This  study  will  include 
science  in  addition  to  mathematics 
lessons,  will  be  conducted  in  five  high- 
achieving  nations,  and  will  collect  and 
produce  video  lapes  that  will  be  useful 
for  improving  teaching  practices. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  William  D.  Ford  Federal  Direct 
Loan  Program  Electronic  Debit  Account 
Brochure  and  Authorization  Form. 

Frequency:  On  occasion. 
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Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  102,000. 

Burden  Hours:  3,400. 

Abstract:  This  form  will  be  the  means 
by  which  a  Direct  Loan  borrower 
authorizes  estabUshment  of  an 
Electronic  Debit  Account. 

OfiRce  of  the  Under  Secretary 

Type  of  Review:  Reinstatement. 

Title:  Safe  and  Drug-Free  Schools  and 
Communities  Act:  Request  for  Clearance 
of  the  State  Education  Agency  and 
Governor's  Reporting  Forms. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  — 

Responses:  109. 

Burden  Hours:  4,360. 

Abstract:  Section  4117  of  the  Safe  and 
Drug-Free  Schools  and  Commimities 
Act  (SDFSCA)  requires  state  chief 
executive  officers,  and  state  educational 
agencies  (SEAs)  to  submit  to  the 
Siecretary  on  a  triennial  basis  a  report  on 
the  implementation  and  outcomes  of 
state,  local  andjCiovemor's  SDFSCA 
programs.  ED  must  report  to  the 
President  and  Congress  on  a  biennial 
basis  regarding  the  national  impact  of 
SDFSCA  programs.  The  two 
instnunents,  one  for  SEAs  and  one  for 
Governor's  programs,  included  with  this 
Paperwork  Reduction  Act  submission 
will  be  used  by  states  to  submit  the 
required  data  to  ED. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Guaranty  Agency  Quarterly/ 
Annual  Report. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profits;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  37. 

Burden  Hours:  9,250. 

Abstract:  The  Guaranty  Agency 
Quarterly/ Annual  Report  is  submitted 
by  37  agencies  operating  a  student  loan 
Insurance  Program  under  agreement 
with  the  Department  of  Education. 
These  reports  are  used  to  evaluate 
agency  operations,  make  payments  to 
agencies  as  authorized  by  law,  and  to 
make  reports  to  Congress. 

(FR  Doc.  98-25170  Filed  9-18-98;  8:45  am] 
BUJNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection 
Extension 

AGENCY:  Department  of  Energy. 
ACTION:  Notice.  Comment  request. 

SUMMARY:  The  Department  of  Energy 
(DOE)  intends  to  renew  an  information 
collection  package  with  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

The  Information  Management 
collection  package,  OMB  Control  No. 
1910-0100,  collects  information  fi'om 
DOE's  Management  and  Operating 
(M&O)  Contractors  concerning  the 
management  and  administration  of  their 
information  resources.  The  collection  of 
this  data  is  critical  to  the  E)epartment.  It 
is  used  to  ensure  that  the  Department's 
information  resources  are  managed 
properly.  The  data  collected  involves 
telecommunications,  hardware  and 
software,  and  printing  management. 
DATES  AND  ADDRESSES:  Comments 
regarding  this  information  collection 
package  should  be  submitted  to  the 
OMB  Desk  Officer  at  the  following 
address  no  later  than  October  21. 1998: 
OMB  Desk  Officer,  Office  of 
Management  and  Budget  (OIRA),  Room 
3001,  New  Executive  Office  Building, 
Washington,  DC  20503. 

If  you  wish  to  submit  comments,  but 
find  it  difficult  to  do  so  within  the  time 
period  allowed,  please  notify  the  OMB 
Etesk  Officer  of  your  intent  as  soon  as 
possible.  The  Desk  Officer  may  be 
reached  at  (202)  395-3084.  In  addition, 
please  notify  the  DOE  contact  fisted  in 
this  notice. 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Mary 
Ann  Wallace,  Director.  Information. 
Records  &  Resource  Management  (HR- 
41),  Department  of  Energy.  Washington, 
DC  20585,  (301)  903-4353. 
SUPPLEMENTARY  INFORMATION:  This 
package  contains  the  following 
information:  (1)  Title  of  the  information 
collection  package;  (2)  current  OMB 
control  number;  (3)  type  of  respondents; 
(4)  estimated  number  of  respondents;  (5) 
estimated  total  number  of  burden  hours; 
(6)  purpose;  and  (7)  the  number  of 
collections  contained  in  the  package. 

Package  Title:  Information 
Management. 

Current  OMB  No.:  1910-0100. 
Type  of  Respondents:  DOE 
Management  and  Operating  Contractors 
(M&O). 

Estimated  Number  of  Respondents: 
22,295. 

Estimated  Total  Burden  Hours: 
22,190. 


Purpose:  This  information  is  required 
for  management  oversight  of  DOE  M&O 
Contracts/Contractors  and  to  ensure  that ' 
the  administrative  and  information 
management  requirements  of  the 
contract  are  managed  efficiently  and 
effectively. 

Number  of  collections:  This  package 
contains  17  collections  of  information 
and/or  record-keeping  requirements. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  No.  104-13). 

Issued  in  Washington,  D.C  on  August  27, 
1998. 

Mary  Ann  Wallace, 

Director,  Information,  Records  6-  Resource 
Management  Group  (HR-41). 
IFR  Doc.  98-25171  Fil#d  9-18-98;  8:45  am) 
MLUNO  CODE  6480-01-P 


DEPARTMENT  OF  ENERGY 

Pock0tNo.EA-1»3] 

Application  to  Export  Electric  Energy; 
Energy  Atlantic,  LLC 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Energy  Atlantic.  LLC  (Energy 
Atlantic)  has  applied  for  authority  to 
transmit  electric  energy  £rom  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  October  21, 1998. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  hidependence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  bom  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  imder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  September  9, 1998,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  Energy  Atlantic  to  transmit  electric 
energy  from  the  United  States  to 
Canada.  Energy  Atlantic  is  a  power 
marketer  and  wholly-owned  subsidiary 
of  Maine  Public  Service  Company. 
Energy  Atlantic  proposes  to  transmit  to 
Canada  electric  energy  purchased  from 
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electric  utilities  and  other  suppliers 
within  the  U.S. 

Energy  Atlantic  proposes  to  arrange 
for  the  deUvery  of  electric  energy  to 
Canada  over  transmission  facilities 
owned  by  the  Joint  Owners  of  the 
Highgate  Project,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company  and  Vermopt  Electric 
Transmission  Company.  The 
construction  of  each  of  the  international 
transmission  facilities  to  be  utilized  by 
Energy  Atlantic,  as  more  fully  described 
in  the  application,  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  niing  comments  or  protest  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  EKDE  on  or 
before  the  date  listed  above. 

Comments  on  the  Energy  Atlantic 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-193.  Additional  copies  are  to 
be  filed  directly  with  Michael  E.  Small, 
Wendy  N.  Reed,  Wright  &  Talisman, 
P.C,  1200  G  Street,  NW,  Suite  600, 
Washington,  DC  20005  and  Paul 
Cariani,  President,  Maine  PubUc  Service 
Company,  P.  O.  Box  1204,  Presque  Isle, 
Maine  04769-1209. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  piirsuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  and  then  "Electricity" 
from  the  options  menus. 

Issued  in  Washington,  D.C.,  on  September 
15, 1998. 

Anthony  J.  Come, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  &  Power  Im/Ex,  Office  of  Coal  (r 
Power  Systems,  Office  of  Fossil  Energy. 
(PR  Doc.  98-25174  Filed  9-18-98;  8:45  amj 
BILUNQCOOE  64S»-01-i> 


DEPARTMENT  OF  ENERGY 

Notice  of  Solicitation  for  Financial 
Assistance  Numttar  DE-8C07- 
99ID13658;  Environntental  Monitoring 
and  Ecological  Research  for  ttie  Idaho 
National  Engineering  and 
Environmental  Laboratory  ONEEL) 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office  intends 
to  issue  a  solicitation  in  anticipation  of 
making  one  financial  assistance  award 
for  environmental  monitoring  and 
ecological  research  of  geographical  areas 
peripheral  to  and  on  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL).  The  services 
required  include:  (1)  WildUfe,  habitat 
and  vegetation  surveys,  studies  and 
research;  (2)  offsite  surveillance 
including  sample  collection  and 
analysis  of  air,  water,  soil,  milk,  wheat, 
lettuce,  and  meat  (domestic  and 
wildlife)  for  radionuclides  including  the 
analysis  and  reporting  of  data  obtained: 
(3)  sitewide  research  about  endangered 
wildlife  species,  pollutants  in  the 
environment,  and  revegetation,  and;  (4) 
diverse,  but  program  specific  research 
projects,  including  a  demonstration  of  a 
biobarrier  for  environmental  restoration 
or  waste  management  areas,  assessment 
of  iodine — 129  levels  in  the 
environment  and  impact  of  efiluent 
disposal  in  lined  ponds.  Estimated  cost 
for  the  services  is  approximately  1.67M 
to  1.9M  per  year  over  a  five-year 
cooperative  agreement. 
FOR  FURTHER  INFORMATION  CONTACT:  T. 
Wade  Hillebrant,  Contract  Specialist: 
Proctirement  Services  Division;  U.S. 
DOE,  Idaho  Operations  Office,  850 
Energy  Drive,  MS  1221,  Idaho  Falls,  ID 
83401-1563;  telephone  (208)  526-0547. 
SUPPLEMENTARY  INFORMATION:  The 
statutory  authority  for  the  program  is 
Section  102  of  the  EiOE  Organization 
Act,  as  amended,  P.L.  95-91.  The 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number  for  this  program  is 
81.502.  The  solicitation  text  is  expected 
to  be  posted  on  the  ID  Procurement 
Services  Division  home  page  on  or 
about  October  7, 1998,  and  may  be 
accessed  using  Universal  Resource 
Locator  address  http://www.id.doe.gov/ 
doeid/solicit.html.  Application  packJage 
forms  are  available  at  http:// 
www.id.doe.gov/doeid/application.html 
or  may  be  requested  from  the  contract 
specialist.  Requests  for  application 
packages  must  be  vyritten.  Those 
intending  to  propose  must  notify  Mr. 
Hillebrant  via  fax,  letter  or  e-mail. 
Include  company  name,  mailing 
address,  point  of  contact,  telephone 
number,  e-mail  address  and  fax  number. 


Contact  the  contract  specialist  at  the 
address  above,  via  fax  number  (208) 
526-5548,  or  via  email  to 
hillebtw@id.doe.gov. 

Issued  in  Idaho  Falls,  Idaho,  on  September 
11.1998. 

R.  Jefifrey  Hoylot, 

Director,  Procurement  Services  Division. 
[FR  Doc.  98-25172  Filed  9-18-98;  8:45  am] 
nUMQ  CODE  •4«»>ei-P 


DEPARTMENT  OF  ENERGY 

[FE  Oociiet  Noe.  9S-66-NQ,  97-74-NQ,  96- 
76-NQ.  94-SS-NQ,  M-6a-4.NQ.  98-67-NQ. 
93-OS-NQ,  91-3»-4<Q,  98-69-NQ] 

Office  of  Fossit  Energy;  Orders 
Granting,  Amending  and  Vacating 
Authorizations  to  Import  and/or  Export 
Natural  Gas,  Including  Liquefied 
Natural  Gas 

Union  Gas  Limited,  Centra  Gas  Ontario, 
Inc.,  Union  Gas  Limited,  Union  Gas  Limited 
(Fonnerly  Centra  Gas  Ontario  Inc.),  Distrigas 
Corporation,  Upstate  Enei^gy  Inc.,  The 
Montana  Power  Gas  Company,  The  Montana 
Power  Gas  Company,  Southern  Company 
Energy  Marketing  L.P. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  Ordera  granting, 
amending  and  vacating  various  natural 
gas,  including  liquefied  natvu^l  gas, 
import  and  export  authorizations.  These 
Ordera  are  summarized  in  the  attached 
appendix. 

These  Ordera  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities,  Docket  Room  3E--033, 
Forrestal  Building,  1000  Independence 
Avenue.  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  houra  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  on  September 
14. 1998. 

John  W.  Glynn, 

Manager,  Natural  Gas  Regulation  Office  of 
Natural  Gas  &■  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 
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Orders  Granting,  Amending  and  Vacating  Import/Export  Authorization 

[DOE/FE  Authority] 


Order  No. 


1404  ... 

1311-A 
1214-A 
968-A. 

1405  ... 

1407  ... 

865-A  . 
538-B  . 

1408  ... 


Date  issued 


08/12/98 

08/12/98 
08/12/98 
08/13/98 

08/13/98 

08/18/98 

08/20/98 
08/20/98 
08/27/98 


Importer/Exporter  FE  Dock- 
et No. 


Union  Gas  Limited,  98-66- 
NG. 

Centra  Gas  Ontario,  Inc., 
97-74-NG. 

Union  Gas  Limited,  96-76- 
NG. 

Union  Gas  Limited  (For- 
merly Centra  Gas  Ontario 
Inc.)  94-55-NG. 

Distrigas  Corporation,  96- 
58-LNG. 

Upstate  Energy  Inc.,  98- 
57-NG. 

The  Montana  Power  Gas 

Company,  93-96-NG. 
The  Montana  Power  Gas 

Company,  91-39-NG. 
Southern  Company  Energy 

Marketing  L.P.,  98-59- 

NG. 


Two- Year  maximum 


Import 
volume 


Export 
volume 


216  Bcf 


100  Bcf 


73  Bcf 


7.3  Tcf 


Comments 


Import  and  export  combined  total  from  and  to  Canada 
beginning  August  15,  1998,  and  ending  August  14, 
2000. 

Blanket  authority  vacated. 

Blanket  authority  vacated. 
Name  change. 


Import  of  LNG  from  any  foreign  supplier  beginning  on 

the  date  of  first  import  delivery  after  September  8, 

1998. 
Import  and  export  combined  total  from  and  to  Canada 

and  Mexico  beginning  on  the  date  of  first  import  or 

export  delivery. 
Long-term  authority  vacated. 

Long-tern)  authority  vacated. 

Import  and  export  combined  total  from  and  to  Canada 
beginning  on  the  date  of  first  import  or  export  deliv- 
ery. 


DEPARTME 

Federal  Em 
Commissio 


(FR  Doc.  98-25173  Filed  9-18-98;  8:45  am) 
BNJJNQCOOE  MaO-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

[Docket  No.  CP98-767-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Application 

September  15, 1998. 

Take  notice  that  on  September  4, 
1998,  Great  Lakes  Gas  Transmission 
Corporation  Limited  Partnership  (Great 
Lakes),  One  Woodward  Avenue,  suite 
1600,  Detroit,  Michigan  48226,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP98-767-000  pursuant  to  Sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act 
(NGA)  for  (1)  permission  and  approval 
to  abandon  up  to  12.6  miles  of  pipeline 
looping  over  a  three-year  period,  and  (2) 
for  temporary  and  permanent 
authorization  to  construct  and  operate 
an  approximately  equivalent  amount  of 
replacement  pipeline,  over  the  same 
three-year  period,  in  Itasca,  Aitkin,  and 
St.  Louis  Counties,  Minnesota,  all  as 
more  fully  set  forth  in  the  application 
which  is  open  to  the  public  for 
inspection.^ 


*  Great  Lakes  states  that  this  Hling  may  also  be 
reviewed  on  its  website  at:  http:// 
www.greatlakesgas.com/transport/floodwood.htin 


Great  Lakes  requests  permission  and 
approval  to  abandon,  over  a  period 
ending  March  31,  2001,  up  to  12.6  miles 
of  36-inch  diameter  pipe  between  Great 
Lakes'  mainline  valves  4-3  and  4-4. 
Great  Lakes  also  proposes  to  construct 
and  operate,  over  a  period  also  ending 
March  31,  2001,  an  approximately 
equivalent  length  of  36-inch  diameter 
pipe  to  replace  segments  of  mainline 
pipe  abandoned  between  mainline 
valves  4-3  and  4-4.  Great  Lakes  also 
requests  temporary  authority  to  engage 
in  certain  preconstruction  activities 
such  as  using  an  offsite  contractor, 
storage  yards,  and  preparing  ice  access 
roads.  Great  Lakes  states  that  it  would 
spend  approximately  $250,000  to 
remove  old  pipeline  segments  and 
approximately  $12,237,000  to  construct 
the  new  pipeline  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
6, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Great  Lakes  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-25136  Filed  9-18-98;  8:45  am) 
BILUNQ  CODE  •TIT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  PP98-761-000] 

Viking  Qas  Transmission  Compeny; 
Notice  of  Application 

September  15, 1998. 

Take  notice  that  on  September  3, 
1998,  Viking  Gas  Transmission 
Company  (Viking)  825  Rice  Street,  St. 
Paul  Minnesota  55117,  filed  in  Docket 
No.  CP98-761-O00  an  application, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  construct  and  operate 
approximately  45  miles  of  24-inch 
diameter  looping  along  with  related  tie- 
in  piping  and  metering  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Viking  proposes  to  construct  a  1999 
Expansion  Project  to  provide  additional 
firm  forward  haul  transportation 
capacity  to  serve  new  loads  off  Viking 
and  to  increase  system  reliability  and 
flexibility  for  existing  Viking  shippers. 
Viking  asserts  the  project  is  necessary  to 
enable  Viking  to  meet  Project  Shipper 
demands  for  28.200  Dekatherms  per  day 
(Dthd)  of  additional  winter  firm 
transportation  service  between  Emerson 
and  various  delivery  points  and  22,200 
Dthd  of  additional  summer  firm 
transportation  service.  The  proposed 
project  is  a  response  to  long-term 
transportation  service  requests  and 
subsequent  precedent  agreements 
received  fi-om  shippers  following 
Viking's  open  season  announcement  in 
May  1998. 

Viking  proposes  the  following  specific 
facilities: 

(1)  Five  separate  segments  of  24-inch 
mainline  looping  totaling  45  miles  as 
follows: 

•  8.2  miles  of  looping  in  Kittson  and 
Marshall  Counties,  commencing  19.6 
miles  downstream  of  the  discharge  side 
of  Viking's  Hallock  Compressor  Station; 

•  8.3  miles  of  looping  in  Polk  Coimty, 
Minnesota  commencing  11.8  miles 
downstream  of  Viking's  Angus 
Compressor  Station; 

•  10.1  miles  of  looping  in  Clay 
County,  Minnesota  commencing  19.6 
miles  downstream  of  Viking's  Ada 
Compressor  Station; 

•  7.4  miles  of  looping  in  Ottertail 
County,  Minnesota  commencing  on  the 
discharge  side  of  Viking's  Frazee 
Compressor  Station;  and 

•  11.0  miles  of  looping  in  Morrison 
County,  Minnesota  commencing  9.9 


miles  downstream  of  Viking's  Staples 
Compressor  Station 

(2)  Tie-in  piping  with  mainline 
suction  and  discharge  isolation  valves 
within  the  boundaries  of  the  Frazee 
Compressor  Station,  new  crossover 
assemblies  at  the  ends  of  4  of  the  new 
loops  segments,  three  mainline  isolation 
valves  with  crossover  assemblies,  new 
taps  with  valves  for  emergency  tie-over 
to  the  existing  Hawley,  Randall,  and 
Camp  Ripley  meter  station,  and  two 
mainline  drip  assemblies. 

(3)  A  new  meter  station  within  the 
boundaries  of  Viking's  Frazee 
Compressor  Station  to  provide  a  new 
delivery  point  to  serve  the  City  of 
Perham  municipal  gas  utility,  which 
would  include  a  2-inch  hot  tap  fitting, 
piping,  valves,  measurement,  and  data 
acquisition  equipment. 

Viking  proposes  to  place  the  project 
facilities  in  operation  by  November  1, 
1999,  and  requests  a  certificate  no  later 
than  March  1,1999. 

Viking  states  that  it  annoimced  an 
open  season  for  the  proposed  capacity 
in  May  1988.  As  an  alternative  to 
constructing  new  capacity.  Viking  also 
canvassed  existing  shippers  to 
determine  whether  any  shippers  would 
permanently  release  existing  Emerson 
capacity.  No  shippers  offered  to  release 

capacity. 

Viking  asserts  that  substantially  all  of 
the  capacity  to  be  constructed  is 
subscribed  imder  binding  precedent 
agreements  which  contemplate  15-year 
contracts  for  firm  capacity.  The  28,200 
Dthd  of  firm  design  winter  capacity  is 
fully  subscribed  and  approximately 
22,000  Dthd  of  the  30,000  Dthd  of  firm 
summer  capacity  is  subscribed.  Viking 
notes  that  nearly  89  percent  of  the  total 
billing  determinants  are  thus 
subscribed.  Viking  states  it  will 
continue  to  market  the  unsubscribed 
capacity  imder  the  Rate  Schedule  FT-D 
rate  structure.  Viking  asserts  that  an  "at 
risk"  condition  should  not  be  imposed 
since  most  of  the  project  capacity  is 
subscribed  and  since  other  customers  on 
Viking's  system  will  not  have  to 
subsidize  the  cost  of  the  expansion 
facilities. 

Viking  proposes  to  charge  initial 
demand  rates  calculated  on  an 
incremental  basis  based  on  the  actual 
cost  of  the  1999  Expansion.  Viking 
states  that  the  precedent  agreements 
between  Viking  and  the  project  shippers 
contemplate  that  approximately  30  days 
prior  to  the  in-service  date  of  the 
project.  Viking  vdll  make  a  limited 
Section  4  tariff  filing  to  establish  rate 
schedule  sheets  for  the  transportation 
service  to  be  provided  through  the  1999 
Expansion  facilities.  The  precedent 
agreements  also  obligate  Viking  to  make 


a  subsequent  limited  Section  4  "true- 
up"  filing  following  a  final  accounting 
of  the  project's  costs.  The  precedent 
agreements  further  provide  that  the 
trued-up  rates  will  be  effective 
retroactive  to  the  in-service  date  of  the 
project,  and  that  Viking  will  refund  any 
differences  between  the  project  initial 
rates  and  the  trued-up  rates  finally 
approved  by  the  Commission.  It  is 
stated  that  the  trued-up  rates  will  be 
based  on  actual  billing  determinants 
and  actual  costs.  Viking  notes  that  in  no 
event,  will  the  limited  Section  4  "trued- 
up"  demand  rates  for  Zone  1-1  capacity 
exceed  $10.65  per  Dth  per  month.  For 
Zone  1-2  capacity.  Viking  proposes  a 
Zone  1-2  demand  rate  of  $13.69.  None 
of  the  ciurently  subscribed  capacity  is 
Zone  1-2,  however,  the  unsubscribed 
summer  capacity  may  be  sold  as  Zone 
1-2.  Viking  indicates  that  the  Zone  1- 
2  rate  would  be  "trued-up"  on  a  pro  rata 
basis  with  the  Zone  1-1  upon 
determination  of  actual  costs.  Thus, 
Viking  requests  that  the  Commission  in 
an  effort  to  induce  customer  cooperation 
in  minimizing  the  required  facilities. 
Viking  also  offered  to  reduce  the 
expansion  rate  for  customers  with 
existing  primary  delivery  points 
downstream  of  Emerson  who  wished  to 
acquire  a  primary  firm  transportation 
path  between  their  existing  primary 
delivery  point  and  a  dowmstream 
primary  delivery  point.  Because  such 
customers  would  require  expansion 
capacity  only  from  their  existing 
primary  delivery  point  to  a  downstream 
primary  delivery  point,  and  not  from 
Emerson  to  that  dowmstream  point. 
Viking  offered  to  reduce  their  expansion 
rate  by  an  amoimt  equal  to  one-half  the 
rate  for  the  customer's  current  firm 
transportation  service  from  Emerson  to 
the  existing  primary  delivery  point.  NSP 
Minnesota  was  the  only  customer  to 
•  accept  this  offer,  by  signing  up  for  firm 
summer  capacity  from  its  existing  East 
Grand  Forks,  Grand  Forks,  Moorhead. 
and  Fargo  primary  delivery  point  to 
Chicago.  Consequently,  the  rate  to  be 
paid  by  NSP-Minnesota  for  service 
between  these  existing  primary  delivery 
points  and  Chicago  will  be  reduced  by 
one-half  the  amount  of  NSP-Minnesota's 
effective  rate  for  firm  transportation 
from  Emerson  to  the  existing  primary 
delivery  points.  In  summary,  Viking 
requests  the  Commission  to  establish 
initial  demand  rates  of  $10.65  Dth  per 
month  for  Zone  1-1  and  $13.69  Dth  per 
month  for  Zone  1-2,  subject  to  true-up 
in  a  later  Section  4  filing. 

Viking  proposes  to  set  the  initial 
commodity  and  fuel  rates  for  the  Project 
shippers  equal  to  Viking's  existing 
commodity  and  fuel  rates  for  firm 
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shippers  under  Rate  Schedule  FT-A, 
FT-B,  and  FT-C.  Viking  does  not  expect 
the  1999  Expansion  Project  to  materially 
afFect  Viking's  variable  costs  or  fuel 
requirements. 

Viking  does  not  seek  as  part  of  the 
subject  filing  an  initial  determination 
allowing  roll-in  of  the  1999  Expansion 
Project  costs  at  the  time  of  its  next 
general  rate  case.  However,  Viking 
explicitly  reserves  the  right  to  seek  such 
a  roll-in  at  the  time  of  the  next  Viking 
Section  4  rate  case. 

Viking  asserts  that  it  currently  has  not 
unsubscribed  forward  haul  capacity 
firom  Emerson  to  Chicago.  Viking 
anticipates  that  the  proposed  facilities 
will  benefit  existing  and  project 
shippers  in  that  the  project  will  be  used 
to  serve  the  new  firm  forward  haul 
requirements  of  the  Project  Shippers 
and  to  provide  greater  reliability  and 
additional  operating  flexibility. 

The  Project  Shippers  and  their 
requested  service  levels  are  as  follows: 


(Dth/d) 

Shipper    - 

Requested 
service 

level 

(1)  Cardmal  FG  

3.700 

(2)  City  of  Perham 

1.500 

(3)  NSP-Minnesota 

10,000  (rtov-Mar) 

15,000  (Apr-Oct) 

(4)  NSP— Wisconsin 

1 1,000  (Oct-Apf) 

(5)  UtiUCorp  United  ... 

2.000 

Unsubscribed  

8.000  (May-Sept) 

Capacity  {subscribed 

28.200  (Winter) 

and  unsubscnbed). 

33.200  (Apr  &  Oct) 

30.200  (Summer) 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  October 
6. 1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington.  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 


by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  docxmients 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Conmiission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenter  or  those 
requesting  intervenor  status. 

Take  fiirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Section  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  item  required  herein,  if 
the  Conmiission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
unnecessary  for  Viking  to  appear  or  be 
represented  at  the  hearing. 
Linwrood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  98-25135  Filed  9-18-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pfoiact  Na  1991-009;  Idaho] 

City  of  Bonners  Ferry;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

September  15. 1998. 

In  accordance  with  the  National 
Environmetital  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Conunission's  (Commission) 
regulations,  18  CFR  Part  380  (order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
existing  Moyie  River  Hydroelectric 
Project  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  The  project  is  located  near 
Moyie  Springs,  in  Boundary  County, 
Idaho.  Ilie  Commission  staff  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  on  the  project.  The 
DEA  contains  the  staffs  analysis  of  the 
potential  environmental  impacts  of  the 
project  and  has  concluded  that  licensing 
the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C 
20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426. 
For  further  information,  contact  Tim 
Looney,  Environmental  Coordinator,  at 
(202)  219-2852. 
Linvrood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-25137  Filed  9-18-98;  8:45  ami 
BILUNQ  CODE  Cnr-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6163-7] 

Agency  Information  Collection 
Activities:  Sulxnission  for  0MB 
Review;  Comment  Request; 
Verification  of  Test  Parameters  and 
Parts  Lists  for  Light-Duty  Vehicles  and 
Light-Duty  Trucks 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Not 
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action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval: 
Verification  of  Test  Parameters  and 
Parts  Lists  for  Light-Duty  Vehicles  and 
Light-Ehity  Trucks,  0MB  Control 
Nimiber  2060-0094,  expiration  date 
12/31/98.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
^propriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  21. 1998. 
FOR  FURTHER  INFORMATION:  For  a  copy  of 
the  ICR,  call  Sandy  Farmer  at  EPA,  by 
phone  at  (202)  260-2740,  by  E-Mail  at 
Farmer.Sandy®epamail.epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm,  and  refer  to 
EPA  ICR  No.  0167.06. 
SUPPLEMENTARY  INFORMATION: 

Title:  Verification  of  Test  Parameters 
and  Parts  Lists  for  Light-Duty  Vehicles  . 
and  Light-Duty  Trucks,  OMB  Control 
Number  2060-0094,  EPA  ICR  Number 
0167.06,  expiration  date  12/31/98.  This 
is  a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  EPA  tests  in-use 
vehicles  in  order  to  enforce  compliance, 
with  light-duty  vehicle  and  light-duty 
truck  emission  standards.  The  Federal 
Test  Procedure  (FTP),  which  is  used  for 
determining  compliance,  requires  test 
parameters  and  procedures  that  are 
necessary  to  conduct  a  valid  test. 
Therefore,  after  EPA  has  selected  these 
parameters  and  procedures  £rom 
previously  submitted  manufacturer 
data,  EPA  gives  the  motor  vehicle 
manufacturer  the  opportunity  to  review 
and  verify  that  EPA  has  selected  the 
correct  parameters  and  procedures  for 
vehicle  emission  testing.  Providing  part 
numbers  gives  the  manufacturer  the 
opportimity  to  help  ensure  that 
defective  or  incorrect  parts  will  be 
replaced  by  those  which  the 
manufacturer  feels  are  necessary  to 
correctly  evaluate  the  emissions 
performance  of  the  vehicles  tested. 
Though  this  information  request  is 
voluntary,  EPA  uses  the  manufacturers' 
input  as  part  of  the  verification  of  EPA's 
work.  If  this  information  is  not  reviewed 
and  provided  by  the  manufactxirers, 
EPA  and  the  manufactiirers  may  waste 
resources  on  tests  that  were  performed 
improperly  and  the  manufacturers  may 
not  have  as  much  opportimity  to 
participate  in  a  compliance  program 


that  has  the  potential  to  adversely  affect 
them. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  Notice  required 
under  5  CFR  1320.8(dJ,  soliciting 
comments  on  this  collection  of 
information  was  published  on  May  8, 
1998;  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  vahdating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers  of  hght-duty  vehicles 
and  light-duty  trucks. 

Estimated  Number  of  Respondents: 

15. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
150. 

Estimated  Total  Annualized  Cost 
Burden:  0. 

Send  conunents  on  the  Agency's  need 
for  this  information,  the  acciuBcy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0167.06  and 
OMB  Control  No.  2060-0094  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street,  SW, 

Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW. 

Washington,  DC  20503 


Dated:  September  16, 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  98-25196  Filed  9-18-98;  8:45  ami 
Biumo  CODE  wao-efr-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6163-e] 

R«trofit/Rabuild  Requirements  for  1993 
and  Earlier  Model  Year  Urton  Buses; 
Approval  of  a  Notification  of  Intent  To 
Certify  Equipment 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Agency  approval  of  an 
application  for  equipment  certification. 

SUMMARY:  The  Agency  received  an 
application  dated  October  21, 1997  fiom 
the  Engelhard  Corporation  (Engelhard) 
with  principal  place  of  business  at  101 
Wood  Avenue,  Iselin,  New  Jersey  for 

certification  of  urban  bus  retrofit/ 

rebuild  equipment  pursuant  to  40  CFR 
85.1404-85.1415.  The  equipment  is 
applicable  to  Detroit  Diesel 
Corporation's  (DDC's)  petroleum-fueled 
6V92TA  model  engines  having 
electronically  controlled  fuel  injection 
(DDEC)  of  model  years  1988  through 
1993.  On  April  9.  1998  EPA  published 
a  notice  in  the  Federal  Register  (63  FR 
17411)  that  the  notification  had  been 
received  and  made  the  notification        - 
available  for  public  review  and 
comment  for  a  period  of  45  days.  EPA 
has  completed  its  review  and  die 
Director  of  the  Vehicle  Programs  and 
Compliance  Division  has  determined 
that  it  meets  the  requirements  for 
certification,  conditioned  on  the  terms 
discussed  below  in  section  IV.  The 
effective  date  of  certification  is 
discussed  below  under  DATES. 

The  certified  equipment  complies 
with  the  0.10  gram  per  brake 
horsepower-hour  (g/bhp-hr)  particulate 
matter  (PM)  standard  for  the  engines  for 
which  it  is  certified  (see  below).  In 
addition,  the  equipment  will  be  offered 
to  all  parties  for  $7,940  or  less  (in  1992 
dollars)  incremental  to  the  cost  of  a 
standard  rebuild.  Certification  of  the 
ETX  equipment,  as  it  applies  to  engines 
of  model  years  1988  through  1990,  is 
conditioned  upon  Engelhard  complying 
with  the  terms  discussed  below  in 
section  IV. 

The  certification  of  this  equipment 
triggers  requirements  for  all  transit 
operators  using  compliance  Program  1 
(including  engines  certified  to  meet 
California  emissions  standards)  that       < 
have  engines  in  their  fleet  covered  by 
this  certification. 
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ADDRESSES:  The  Engelhard  application, 
as  well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  Public 
Docket  A-93-42,  Category  XXH-A, 
entitled  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment".  Docket 
items  may  be  inspected  from  8  a.m. 
until  5:30  p.m.,  Monday  through  Friday. 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  by  the 
Agency  for  copying  docket  materials. 
DATES:  Today's  Federal  Register  notice 
announces  the  Agency's  decision  to 
certify  the  ETX  equipment,  as  described 
below.  The  effective  date  of  certification 
was  established  in  a  letter  dated  July  1, 
1998,  from  the  Director  of  the  Vehicle 
Programs  and  Compliance  Division  to 
Engelhard  Corporation.  (A  copy  of  the 
letter  is  in  the  public  docket,  which  is 
located  at  the  address  noted  above.) 
This  certified  equipment  may  be  used 
immediately  by  urban  bus  operators, 
subject  to  the  condition  in  Section  IV. 
Transit  operators  having  affected 
engines  and  using  compliance  program 
1  are  required  to  use  equipment 
certified  to  the  0.10  g/bhp-hr  PM 
standard  when  rebuilding  or  replacing 
applicable  engines  six  months  or  more 
after  September  21,  1998.  For 
detefrmining  compliance  with  the 
requirements  of  program  compliance 
option  1,  the  effective  date  of 
certification  is  September  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Rutledge,  Engine  Programs  and 
Compliance  Division  (6403 J),  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  564-9297. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Equipment 
Identification 

In  a  notification  of  intent  to  certify 
signed  October  21,  1997,  Engelhard 
Corporation  (Engelhard)  applied  for 
certification  of  equipment  under  the 
urban  bus  program.  The  notification  is 
clarified  in  letters  from  Engelhard  dated 
February  9, 1998,  June  4, 1998,  June  15, 
1998,  July  1,  and  August  6, 1998.  The 
equipment  is  referred  to  as  the  ETX 
rebuild  kit,  and  is  applicable  to  1988 


through  1993  model  year  Detroit  Diesel 
Corporation  6V92TA  diesel  engines 
equipped  with  Detroit  Diesel  Electronic 
Control  (DDEC). 

The  notification  states  that  the  ETX 
rebuild  kit  is  designed  to  update  all 
electronically  controlled  DDC  6V92TA 
DDEC  II  engines  to  either  253  or  277 
horsepower  (hp).  The  ETX  kit 
incorporates  engine  components 
(cylinder  head  fire  deck,  valve  faces  and 
piston  crowns)  that  are  coated  with 
Engelhard 's  proprietary  GPX 
technology,  a  CMX  catalytic  muffler, 
and  an  improved  turbocharger.  The 
GPX®  and  CMXtm  technologies  are 
identical  to  the  technologies  of  the  kit 
certified  to  the  0.10  g/bhp-hr  standard 
for  DDC  6V92TA  model  engines  that  use 
mechanical  unit  injectors  (MUI).  That 
certification  is  described  in  the  Federal 
Register  on  March  14, 1997  (62  FR 
12166). 

The  basis  for  the  kit  is  a  6V92TA 
DDEC  II  engine  that  is  rebuilt  to  a 
standard  1991  to  1993  DDC 
specification.  However,  when  the 
engine  is  rebuilt  it  will  utilize  ETX- 
specific  coated  cylinder  heads,  coated 
valves,  cylinder  kits  incorporating 
coated  piston  domes,  an  improved 
turbocharger,  and  a  CMX-5  catalytic 
muffler.  The  1988  to  1990  model  year 
engines  also  receive  an  upgraded 
control  program  for  the  electronic 
control  module.  The  ETX  parts  list  is 
provided  in  the  letter  to  EPA  dated 
August  6, 1998,  which  can  be  found  in 
the  public  docket  at  the  address  listed 
above. 

Engelhard  indicates  that  the  coated 
engine  components  utilize  unique 
properties  to  improve  the  combustion 
efficiency  of  the  engine  to  reduce  the 
engine-out  emissions  of  particulate 
matter  (PM).  The  improved  turbocharger 
operates  like  a  typical  turbocharger  but 
with  improved  efficiency  and  airflow. 
The  improved  airflow  improves 
combustion  efficiency  which  reduces 
engine-out  PM.  The  CMX-5  catalytic 
muffler  incorporates  Engelhard's  ^ 

oxidation  catalyst  technology  to  reduce 
PM  emissions  in  the  exhaust. 

The  specific  catalytic  converter  part  to 
be  used  depends  on  the  type  of  coach 


as  well  as  the  type  of  engine. 
Engelhard's  notification  provides  a  table 
listing  the  various  catalytic  converter 
kits  available  for  different  engine/coach 
combinations.  Therefore,  transit 
operators  cannot  use  the  previously 
certified  converter  in  place  of  the  new 
converter  in  the  candidate  kit. 

Using  engine  dynamometer  testing 
conducted  in  accordance  with  the 
Federal  Test  Procedure  (FTP)  for  heavy- 
duty  diesel  engines,  Engelhard 
documented  in  its  October  21, 1997 
notification,  PM  emissions  below  the 
0.10  g/bhp-hr  level.  This  test  data  is 
shown  in  Table  1. 

Engelhard  presents  emissions  data 
from  testing  two  baseline  engines,  one 
rebuilt  to  a  1988  California  (50-state) 
configuration,  and  the  other  rebuilt  to  a 
1991  through  1993  model  year  DDC 
DDEC  n  standard  configuration  (using  a 
DDC  DDEC  n  upgrade  kit).  A 
certification  test  was  performed  on  the 
engine  after  being  rebuilt  with  the  ETX 
Rebuild  Kit.  Lists  of  parts  used  in  the 
rebuilds  are  provided  in  a  letter  dated 
February  9, 1998,  from  Engelhard.  This 
letter  can  be  found  in  the  public  docket 
at  the  address  listed  above.  Transient 
testing  was  performed  in  accordance 
with  the  federal  test»procedure  of  40 
CFR  part  86.  subparts  N  and  I. 

The  certification  testing  document  a 
PM  emissions  level  of  0.09  g/bhp-hr, 
and  also  show  that  emissions  of 
hydrocarbon  (HC),  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NOx),  and 
smoke  are  within  the  applicable 
standards. 

The  emissions  data  of  the  notification 
are  summarized  below  in  Table  1.  Based 
on  this  testing  demonstration,  EPA 
believes  that  all  ETX-equipped  engines 
will  meet  the  0.10  g/bhp-hr  PM  standard 
because  installation  of  the  kit  upon 
engine  rebuild  results  in  the 
replacement  of  all  emissions  related 
parts  with  a  specific  set  of  parts,  the 
combination  of  which  results  in  a 
documented  PM  level  of  0.09  g^hp-h^. 

The  fuel  consumption  impact  of  the 
ETX  kit  is  discussed  below  as  it  relates 
to  the  life  cycle  cost  analysis. 


Table  1  .—Summary  of  Engelhard  Testing 


Gaseous  and  particulate  test 


HC 

CO 

NOx  .... 

PM 

BSFC 


g/bhp-hr 


HDOE  standards 


1988 


1.3 
15.5 
10.7 

0.60 


1990 


1.3 
15.5 
6.0 
0.60 


.1991 


1.3 
15.5 
5.0 
025 


1988  Calif 
6V92TA 
DDEC  II 

baseline  \ 

0.8  

1.4  

5.5  

0.43  

0.481  


1991-1993 
6V92TA 
DDEC  II 

baseline^ 

0.5  

1.9  

4.7  

0.28  

0.498  


6V92TA 

DDEC  II 

with  ETX 

kit 


0.2 
0.6 

5.0 

0.094 

0.503 
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Table  1  .—Summary  of  Engelhard  Testing— Continued 

Gaseous  and  particulate  test 

g/bhp-hr 

HDDE  standards 

1988  Cain 
6V92TA 
DDEC  II 

baseline  ^ 

1991-1993 
6V92TA 
DDEC  II 

baseline  2 

6V92TA 
DDEC  II 
witti  ETX 

1988 

1990 

1991 

kit 

Hp{R/0)*  . 

277/273  ... 

277/281  ... 

277/266 

Smoke  Test 

Standards  (percent) 

^^T^ 

APPPI                                                               

20 

15 

3.6 

1  1  IfS                                                                   i 

0.6 

PEAK 

50 

8.1 

1  All  6V92TA  testing  was  performed  on  engine  identification  number  6VF-1 18287. 

2  The  DDC  upgrade  kit  (25%  reduction)  configures  an  engine  to  the  1991  model  year. 

3  Brake  Specific  Fuel  Consumption  (BSFC)  is  measured  in  units  of  Ib/bhp-hr. 
*  Horsepower  (Rated/Observed  during  testing). 


Today's  certification  extends 
certification  of  equipment  to  engines 
originally  certified,  or  rebuilt,  to  meet 
emissions  standards  of  California  (also 
referred  to  as  50-state  configurations). 
The  impact  of  this  decision  on  transit 
operators  is  discussed  in  more  detail  in 
the  "Transit  Operator  Requirements" 
section  below. 

The  ETX  kit  is  intended  to  be 
installed  at  the  time  of  a  standard 
engine  rebuild.  The  contents  of  the  ETX 
kit  will  vary  depending  upon  the  model 
year  of  the  engine  to  be  rebuilt.  All  ETX 
kits  will  include  coated  cylinder  heads, 
coated  cylinder  kits,  improved 
turbocharger,  and  CMX-5  catalytic 


muffler.  Additionally,  the  kit  for 
applicable  1988  through  1990  model 
year  engines  will  include  fuel  injectors, 
engine  camshafts,  and  ECM  upgrade.  To 
complete  a  rebuild  of  1988  through  1990 
model  year  engines,  an  operator  must 
acquire  on  its  own,  the  other  required 
(specified)  standard  engine  rebuild 
parts:  Blower  and  engine  gasket  kit.  To 
complete  a  rebuild  of  1991  through  1993 
model  year  engines,  an  operator  must 
acquire  the  specified  standard  blower, 
fuel  injectors,  engine  camshafts,  and 
gasket  kit.  The  emissions  defect 
warranty  will  cover  the  parts  which 
Engelhard  supplies  in  the  ETX  kit. 

Table  2.— Certification  Levels 


Engelhard  is  required  to  provide  a 
100,000  mile  defect  warranty  and 
150,000  mile  emissions  performance 
warranty  for  the  components  of  ETX  kit. 

The  ETX  equipment  is  certified  to  a 
PM  emission  level  of  0.10  g/bhp-hr  for 
all  1988  through  1993  DDC  6V92TA 
DDEC  II  urban  bus  engines  using  either 
diesel  fuel  #1  or  #2  (including  engines 
originally  certified,  or  rebuilt,  to  meet 
California  emissions  standards).  Table  2 
lists  the  applicable  engine  models  and 
certification  levels  associated  with  the 
certification  announced  in  today's 
Federal  Register. 


Applkat>le  models ' 


1988-1993  Detroit  Diesel  6V92TA  DDEC  II 


Engine  code 


ALL  (including  those  certified  or  rebuilt  to  meet  California  or 
50^ate  emissions  standards). 


Certified  PM 
level 


0.10  g/l)hp-hr. 


I  Conditional  certification  applies  to  1988  through  1990  model  year  engines.  See  discussion  in  section  IV. 


n.  Summary  and  Analysis  of  Comments 

Comments  were  received  irom  four 
parties  in  response  to  the  Federal 
Register  notice  (63  FR  17411,  April  9. 
1998):  Detroit  Diesel  Corporation  (DDC), 
Johnson  Matthey,  Incorporated  (JMI), 
New  York  City  Transit  (NYCT).  and 
Chicago  Transit  Authority  (CTA).  DDC 
is  the  original  manufacturer  of  the 
engines  to  which  the  ETX  kit  applies, 
and  both  DDC  and  JMI  have  applied  for 
certification  of  equipment  to  meet  the 
0.10  g/bhp-hr  standard  under  the  urban 
bus  program  for  these  engines.  NYCT 
and  CTA  are  both  operators  of  urban  bus 
fleets  in  areas  to  which  the  Urban  Bus 
Rebuild  Requirements  apply. 

Comments  and  issues  generally  fell 
into  the  following  categories:  (a) 
Equipment  identification;  (b)  engine 
power  rating;  (c)  emissions  testing;  (d) 


durability  and  in-service  concerns;  (e) 
installation  and  maintenance 
instructions;  (f)  exhaust  back  pressitfe; 
(g)  components  of  the  kit;  (h)  life  cycle 
cost;  and,  (i)  California  Engines.  These 
are  discussed  in  the  sections  below. 

Copies  of  the  complete  comments  and 
other  documentation  are  available  in  the 
public  docket,  which  is  located  at  the 
address  stated  above. 

a.  Equipment  Identification 

The  Engelhard  notification  of  October 
21, 1997,  proposed  upgrading  all 
engines  to  one  standard  277  hp 
configuration.  Both  DDC  and  JMI 
comment  that  Engelhard  should  provide 
the  programming  for  the  electronic 
control  module  (ECM)  for  each 
applicable  engine  and  fuel  combination 
(left-hand  rotation,  right-hand  rotation. 


diesel  fuel  #1,  and  diesel  fuel  #2).  DDC 
also  notes  that  two  different  sets  of 
engine  camshafts  are  necessary, 
depending  upon  engine  rotation 
direction. 

In  response,  Engelhard  provides  the 
ECM  program  numbers  in  its  June  4  and 
15, 1998  letters  to  EPA,  as  well  as  the 
camshaft  part  numbers  for  left-and  right- 
hand  rotating  engines. 

b.  Engine  Power  Rating 

Both  DDC  and  JMI  comment  that  the 
ETX  kit  would  update  all  applicable 
engines,  generally  253  and  277 
horsepower,  to  only  one  standard  277 
horsepower  (hp)  configuration.  JMI 
questions  whether  there  are  additional 
costs  or  ramifications  for  transit 
'operators  who  operate  253  hp  engines, 
and  states  that  Engelhard  should  justify 
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the  upgrading  of  the  253  hp  engines. 
DDC  states  that  requiring  conversion 
from  253  hp  to  277  hp  would  unfairly 
penalize  operators  who  presumably 
originally  selected  the  253  hp  rating 
because  it  best  met  their  operating 
requirements,  would  create  heirdship  if 
vehicle  cooling  systems  or  drive  lines 
needed  to  be  upgraded  to  accommodate 
the  higher  power  level.  DDC  states  that, 
if  the  ETX  kit  is  approved  as  a  trigger 
of  program  requirements,  then  the 
trigger  requirement  should  be  restricted 
to  the  277  hp  rating. 

In  response,  in  letters  to  EPA  dated 
June  15  and  August  6, 1998,  Engelhard 
states  that  it  will  offer  253  hp  (high  and 
low  torque)  configurations  of  the  ETX 
kit.  EPA  notes  that  today's  certification 
will  trigger  the  0.10  g/bhp-hr  standard 
for  both  253  hp  and  277  hp  engines. 
EPA  notes  that  the  only  difference 
between  either  the  253  hp  and  277  hp 
configurations  is  the  ECM  programming. 
Engelhard  notes  that  DDC's  own  DDEC 
25%  upgrade  kit,  converts  both  253  hp 
and  277  hp  engines  to  one  standard  277 
hp.  Engelhard  states  that  the  ETX  277 
hp  conversion  does  not  require  an 
upgrade  of  the  cooling  system — both  the 
253  hp  and  277  hp  engine  ratings  use 
the  same  cooling  system.  Further,  the 
ceramic  coated  parts  in  the  ETX  kit 
reduce  the  load  on  the  cooling  system. 

EPA  notes  that  DDC's  25  percent 
upgrade  kit  for  the  DDEC  engines 
converts  applicable  engines  to  one 
standard  277  hp  configuration. 
However,  this  DDC  kit  is  not  required  to 
be  used  by  any  operator,  because  the  kit 
did  not  trigger  any  program 
requirements.  Instead,  the  certified  DDC 
25  percent  kit  was  an  available  option 
to  operators  that  were  required  to  meet 
the  program  requirement  of  reducing 
PM  emissions  by  at  least  25  percent. 

c.  Emissions  Testing 

NYCT  comments  that,  although  the 
ETX  kit  functioned  adequately  under 
the  Federal  Test  Procedure  (FTP), 
further  emissions  testing  is  required  to 
prove  that  the  ETX  will  perform  to  the 
same  level  of  emission  reduction  when 
subjected  to  a  bus's  operational  cycle. 
NYCT  recommends  using  the  Federal 
Transit  Administration's  Advanced 
Design  Bus  Urban  Driving  Cycle  to 
provide  assurance  that  the  projected 
reductions  are  being  achieved  and  that 
the  full  value  of  the  investment  in  the 
technology  can  be  achieved. 

Engelhard  notes  that  the  testing 
required  by  the  regulation  was 
conducted,  and  that  alternative  cycle 
testing  was  not  conducted. 

EPA  notes  that  to  comply  with  the 
0.10  g/bhp-hr  PM  standard  of  the  Urban 
Bus  Rebuild  Requirements, 


manufacturers  must  show  compliance 
using  the  FTP  described  at  40  CFR  part 
86  subpart  N.  This  requirement  is 
consistent  with  EPA's  new  engine 
certification  program,  which  requires 
the  engine  FTP.  Chassis  cycle  testing,  as 
NYCT  suggests,  generally  determines 
emission  rates  on  a  grams  per  mile 
basis,  which  is  difficult  to  directly 
correlate  to  the  grams  per  brake- 
horsepower-hour  (g/bhp-hr)  determined 
by  the  engine  FTP.  While  the  level  of 
emissions  reductions  achieved  by  the 
ETX  kit  under  the  Advanced  Design  Bus 
Urban  Driving  Cycle  would  be 
interesting,  emission  reductions 
determined  by  chassis  cycle  testing  may 
vary  depending  upon  the  specific 
driving  cycle  and  the  specific  coach 
used,  and  these  reductions  may  not  be 
equivalent  to  the  reductions  predicted 
by  the  FTP.  Chassis  testing  would  be  of 
no  use  towards  determining  compliance 
vtrith  the  0.10  g/bhp-hr  standard  because 
compUance  with  this  absolute  standard 
does  not  necessarily  correlate  with  a 
specific  reduction,  and  it  would  be  a 
significant  additional  testing  burden. 
The  program  regulation  also  requires 
that  candidate  equipment  must  not 
cause  an  engine  to  fail  to  meet 
applicable  federal  emission 
requirements  (other  than  PM)  under  part 
B6,  which  also  requires  testing  using  the 
engine  FTP.  EPA  believes  that  the  FTP 
is  the  appropriate  test  cycle  for 
determining  compliance  with  the  0.10 
g/bhp-hr  standard,  and  that  it  is  not 
appropriate  to  require  Engelhard  to 
conduct  chassis  testing  to  prove 
compliance  with  that  standard. 

d.  Equipment  Durability  and  In-service 
Concerns 

DDC  provided  several  comments 
regarding  durability.  First,  DDC  states 
that  the  performance  and  durability  of 
the  ETX  kit  has  not  been  demonstrated 
and  that  there  is  insufficient 
information  in  the  Engelhard 
notification.  DDC  acknowledges  that  the 
urban  bus  retrofit/rebuild  regulations  do 
not  require  such  testing  as  a  condition 
of  certification,  but  expresses  the 
concerns  because  trigger  technology 
places  requirements  on  transit 
operators.  DDC  notes  that  the  ETX 
turbocharger  is  new,  and  without 
additional  information,  the  effects  of  the 
turbocharger  on  the  operational 
characteristics  can't  be  assessed.  DDC 
states  concerns  that  the  cylinder  kits 
utilize  DDC  15-to-l  nominal 
compression  ratio  piston  domes 
modified  to  accept  the  GPX  coating.  The 
effective  compression  ratio  of  this 
cyhnder  kit  is  roughly  12.96  compared 
to  roughly  13.96  with  the  standard  DDC 
piston  dome.  The  reduction  in 


compression  ratio  can  have  substantial 
effects  on  cold  starting,  cold  smoke,  and 
noise.  Experience  with  the  ETX  kit  for 
Ihe  MUI  engine  should  not  be  taken  as 
evidence  of  satisfactory  cold  starting 
and  noise  performance  because 
injection  timing  and  spray 
characteristics  are  different  between  the 
DDEC  and  MUI  systems. 

JMI  also  provided  several  comments 
regarding  durability.  JMI  notes  that  this 
ETX  kit  includes  a  new  turbocharger, 
and  that  Engelhard  should  be  required 
to  provide  durability  data  or  history  for 
the  use  of  this  part.  Also,  JMI  states  that 
Engelhard  should  be  required  to  state 
which  piston  dome  is  used  in  the  ETX 
kit,  because  of  recent  changes  that  DDC 
has  made  in  certain  design  parameters 
in  the  piston  dome,  piston  rings,  and 
piston  skirt  of  its  25  percent  upgrade  kit. 
JMI  indicates  that  if  the  previous  piston 
dome  is  used  in  the  ETX  kit,  then 
transits  should  expect  to  incur  problems 
related  to  the  rings,  and  that  Engelhard 
should  modify  its  kit  components  and 
retest  to  confirm  emissions  data. 

Both  NYCT  and  CTA  comment  about 
durability  and  reliability.  CTA  asks 
whether  Engelhard  has  performed 
thorough  and  long  term  in-service 
rehability  testing  to  ensure  that  the 
coated  parts  will  last  as  long  as 
standard,  non-coated  parts.  CTA  notes 
durability  problems  that  they 
experienced  with  CMX  converter  model 
0060,  requiring  replacement  of  over  200 
units  in  their  fleet,  and  asks  how  much 
testing  was  performed  on  the  CMX-5  to 
ensure  that  problems  will  not  be 
duplicated.  Maintenance,  testing  and 
reusability  of  used  converts  is  a 
concern.  CTA  also  asks  how  a  transit 
operator  judges  whether  a  converter  is 
still  functioning  correctly,  and  whether 
the  engine  coatings  will  affect  oil 
analysis  and  other  maintenance 
programs. 

NYCT  comments  that  there  is 
virtually  no  in-service  operation 
experience  with  the  ETX  kit,  and  states 
that  such  information  is  essential  to 
show  that  the  technology  can  function 
reliably  on  a  large  scale  in  daily 
operation.  NYCT  also  states  that  it  has 
experienced  extraordinary  costs  using  a 
previously  certified  Engelhard 
converter.  NYCT  has  discovered  that  in 
certain  circumstances  the  converter 
becomes  plugged,  which  drastically 
reduces  the  service  life  of  the  units.  The 
reduction  in  service  life  must  affect  the 
life  cycle  cost  calculations.  NYCT  states 
that  it  has  installed  more  than  1,500 
Engelhard  catalytic  converters,  and  in- 
service  back  pressure  checks  have  been 
very  inconsistent  and  in  some  case  are 
increasing.  Two  catalyst  units  are 
known  to  have  plugged  and  have  had  to 
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be  disassembled  for  repair.  Increased 
back  pressure  results  in  greater  fuel 
consiunption,  which  should  be  included 
in  the  life  cycle  cost  analysis. 

In  response  to  the  DDC  comments, 
Engelhard  states  that  the  improved 
Engelhard  turbocharger  of  the  kit 
operates  on  the  same  principal  as  DDC's 
certified  MUI  kit  utilizing  the 
Turbodyne  Turbopac — increased  air 
flow  and  improved  turbocharger 
response  and  that  Engelhard  has  had 
urban  bus  DDEC  engines  operating  with 
GPX  for  nearly  7  years,  turbochargers  in 
operation  for  over  100,000  miles,  and 
diesel  oxidation  catalysts  in  operation 
for  over  300,000  miles.  A  turbocharger 
has  been  in  operation  since  December 
1997  on  a  revenue-service  DDC  6V92 
DDEC  n  bus  with  no  durability, 
performance  or  operational  problems. 
Engelhard  says  that  the  transit  operator 
is  happy  with  the  improved  fuel 
economy  and  performance  due  to  the 
installation  of  the  turbocharger.  A 
similar  turbocharger  has  accumulated 
over  100,000  miles  of  normal  operation 
on  a  Class  8  tractor  trailer  utilized  by 
Engelhard. 

EPA  notes  that  DDC  does  not 
specifically  state  what  additional 
information  on  the  Engelhard's 
turbocharger  that  it  needs,  and  that 
Engelhard  requests  that  information  on 
the  turbocharger  remain  confidential. 
Regarding  the  comment  that  the 
cylinder  kit  will  reduce  the  compression 
ratio  of  the  engine,  Engelhard  states  that 
the  statement  is  false  and  the 
combination  of  the  coated  cylinder  head 
and  coated  piston  is  designed  to 
maintain  a  compression  ratio  nearly 
identical  to  that  of  a  standard  cylinder 
head  and  piston. 

In  response  to  the  JMI  comments, 
Engelhard  states  that  it  supplies  the 
cylinder  kits  of  the  ETX  kit,  which  it 
assembles  from  standard  DDC  parts,  and 
Engelhard  wishes  that  the  specific  part 
descriptions  remain  confidential.  In  its 
May  30, 1997  letter  to  EPA,  DDC 
describes  the  changes  that  it  made  to  its 
cylinder  kits  in  order  to  improve 
cylinder  kit  life,  and  states  that  the 
design  changes  have  no  effect  on  engine 
performance  or  emissions.  DDC  also 
notes  that  the  previous  parts  are  to  be 
discontinued.  Based  on  the  available 
information,  EPA  has  no  reason  to 
believe  that  the  parts  of  the  ETX  kit  will 
negatively  affect  emissions.  Also,  EPA 
notes  that  the  components,  as  part  of  the 
certified  kit,  are  required  to  be  covered 
by  the  program  warranties. 

In  response  to  the  NYCT  comments, 
Engelhard  states  that  DDEC  engines 
have  been  operating  with  GPX  for  nearly 
7  years.  turlxx:hargers  in  operation  for 
over  100,000  miles,  and  diesel  oxidation 


catalysts  in  operation  for  over  300,000 
miles.  Over  500  buses  (with  MUI 
engines)  have  installed  ETX  kits  with 
some  in  operation  for  over  18  months 
with  no  complaints  about  the  coated 
components.  The  issue  of  coating 
durability  was  addressed  during  the 
certification  process  of  the  ETX  kit  for 
the  MUI  engines.  If  a  coated  component 
fails  imder  warranty  it  will  be  replaced 
by  Engelhard  free  of  charge  as  specified 
in  the  emissions  warranty.  If  one  part  of 
an  ETX  kit  fails  outside  of  the  warranty, 
a  transit  will  be  able  to  purchase 
specific  components  having  a  standard 
Engelhard  product  warranty. 

Engelham  states  that  it  has  worked 
closely  with  CTA  to  resolve  the  early 
problems  experienced  with  the  CMX 
model  0060,  which  were  caused  by 
inherent  design  defects  of  the  bus  and 
engine  installation.  The  engine  in  this 
bus  model  vibrates  excessively  and  has 
continually  destroyed  engine  moimts, 
OEM  mufflers,  and  catalytic  mufflers 
regardless  of  the  supplier.  The  CMX 
0060  has  been  redesigned  to  overcome 
the  problems.  Due  to  the  bus  design, 
correct  muffler  installation  is  critical  for 
the  muffler  durability.  Engelhard 
worked  with  CTA  to  ensure  proper 
installation  to  prevent  future  failixres. 
All  units  have  been  replaced  at 
Engelhard's  expense,  including  those 
that  failed  due  to  incorrect  installation, 
vibration  failure,  and  muffler  design 
failures.  Engelhard  states  that  the 
problems  experienced  are  caused  by  the 
original  bus  design  and  limited  to  this 
one  particular  bus  and  CMX 
combination.  The  particular  bus  model 
is  essentially  limited  to  CTA,  and  is 
therefore  not  a  widespread  problem. 
Engelhard  solved  all  of  the  durability 
issues  associated  with  this  CMX  unit 
with  the  Engelhard  re-design,  which 
includes  strengthening  the  inlet  and 
outlet  pipe  mounting  points  to  the  CMX 
body,  upgrading  the  muffler  material 
bom  alimiinized  steel  to  stainless  steel, 
and  revising  the  catalyst  sleeving.  This 
redesign  will  be  incorporated  in  the 
CMX-5  provided  with  the  ETX  kit. 

Regarding  NYCT's  catalyst  comments, 
Engelhard  states  that  NYCT's 
problematic  units  were  supplied  by 
DDC  and  Donaldson  as  trap  replacement 
converter  mufflers,  and  do  not  have  an 
Engelhard  warranty.  As  a  result, 
Engelhard  does  not  know  the  history  of 
the  units.  Engelhard  and  its  distributor 
have  been  working  very  hard  with 
NYCT  to  resolve  their  problems. 
Engelhard  strongly  suspects  that  the 
problem  is  caused  by  engine 
malfunctions  and  engine  failures, 
because  the  catalysts  have  been 
installed  for  several  years  at  this  point 
in  time,  and  the  engines  were  probably 


not  rebuilt  prior  to  catalyst  installation 
(since  the  catalysts  were  trap 
replacement  units).  Certified  catalysts, 
which  began  to  be  installed  since  the 
end  of  1995,  are  generally  installed  at 
the  time  an  engine  is  rebuilt.  When  an 
engine  begins  to  fail  it  starts  to  use 
excessive  oil  and  emit  particulate  that 
have  a  very  high  soluble  organic 
fi^ction,  which  can  result  in  plugging. 
The  2  catalyst  units  that  NYCT 
references  as  being  plugged  are 
Donaldson  units  in-use  for  4  to  5  years 
(possibly  beyond  the  100,000-mile 
warranty  period  that  would  have  been 
applicable  to  a  certified  catalyst),  and 
the  engines  were  not  rebuilt  prior  to 
installation  of  the  catalysts.  Engelhard 
has  ofiered  to  reclaim  some  of  these 
Donaldson  imits  for  no  cost  to  NYCT. 
but  is  under  no  warranty  to  provide  the 
service. 

Regarding  the  in-service  back  pressure 
checks  conducted  by  NYCT.  Engelhard 
has  told  EPA  in  a  telephone 
conversation,  that  back  pressure  can 
vary  due  to  several  factors,  including 
the  amount  of  prior  idling,  and  ambient 
pressure. 

EPA  notes  that  the  NYCT  comments 
reference  several  problems  with 
catalysts.  For  several  reasons,  however, 
EPA  does  not  believe  that  there  is  clear 
evidence  that  it  is  appropriate  to  apply 
additional  costs,  either  in  terms  of 
additional  fuel  consumption  or 
maintenance,  to  the  life  cycle  cost 
analysis.  First,  catalysts  used  to  replace 
exhaust  traps  are  not  certified  under  the 
urban  bus  program,  and  it  is  not  clear 
that  all  in-service  experience  with  such 
catalysts  are  relevant  to  certified 
catalysts.  (Pursuant  to  an  agreement 
between  DDC  and  EPA.  Donaldson  traps 
were  removed,  because  of  severe 
durability  concerns,  and  replaced  with 
catalytic  converter-mufflers.)  As 
Engelhard  notes,  the  problems  NYCT 
has  experienced  occurred  with 
uncertified  trap-replacement  catalysts, 
not  those  certified  under  the  urban  bus 
program,  and  the  units  were  installed  on 
engines  that  were  not  rebuilt  prior  to 
installation.  Second,  NYCT  does  not 
present  any  data  for  quantifying 
additional  costs.  NYCT  does  not 
indicate  how  much  fuel  economy  is 
affected  by  any  in-use  increases  in  back 
pressure,  or  how  often  catalyst  cleaning 
is  necessary  and  how  much  time  and 
material  are  required  for  cleaning. 
NYCT  comments  do  not  substantiate 
that  a  reduction  in  service  life  is  due  to 
catalyst  plugging,  or  that  additional 
maintenance  for  cleaning  the  catalyst  is 
necessary.  EPA  notes  that,  from  the 
information  provided  in  NYCT's 
comments,  2  units  plugged  out  of  1500, 
and  that  these  were  trap-replacement 
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units.  Engelbard's  service  procedure  for 
the  CMX  notes  that  "catal)?tic  converter 
mufflers  are  susceptible  to  plugging  if 
the  engine  is  operated  under  low  load 
conditions  for  extended  periods  of  time 
while  (a)  the  engine  is  improperly 
maintained;  or  (b)  the  engine  is  not 
properly  calibrated  for  the  specific  fuel 
type  and  use  of  the  catalytic  muffler." 
At  this  time,  EPA  does  not  have 
adequate  basis  to  either  confirm  that 
additional  maintenance  or  fuel 
consumption  occurs  with  properly 
installed  certified  catalysts,  or  to 
quantify  additional  costs. 

Regarding  CTA's  concern  about  re-use 
of  catalytic  converters,  Engelhard  states 
that  it  understands  that  operators  would 
like  to  re-use  catalytic  mufflers,  but  a 
used  catalyst  is  an  unknown  quantity.  A 
method  for  accurately  testing  PM 
performance  of  a  catalyst  in  the  field 
does  not  exist.  Therefore,  Engelhard 
requires  that  a  complete  kit  be  installed 
for  warranty  purposes. 

Engelhard  states  that  the  ETX  kit  does 
not  need  or  require  any  additional 
maintenance  above  the  recommended 
DIX  maintenance  and,  in  general,  CMX 
converter  mufllers  do  not  require 
preventative  maintenance  if  the  engines 
are  operating  properly.  All  analysis  and 
maintenance  programs  conducted  by 
transit  operators  should  continue  as 
they  are  now. 

H'A  has  previously  certified  an 
Engelhard  equipment  package  utilizing 
GPX  coatings  (60  FR  47170.  September 
11, 1995).  From  the  standpoint  of 
physical  durability  of  the  coating,  EPA 
is  not  aware  of  any  premature  wear  or 
failure  of  this  certified  equipment.  As 
mentioned  previously,  in  response  to 
concerns  about  the  physical  durability 
of  the  new  GPX-5m  coating,  in  a  May 
23, 1996  letter  to  EPA,  Engelhard 
provided  data  from  three  in-use  buses 
using  previous  generation  GPX-4 
coatings.  Coating  thickness 
measurements  were  made  on  piston 
crowns  and  cylinder  head  combustion 
chambers,  and  were  found  to  be  within 
nominal  design  specifications  at  an 
average  of  123,000  miles.  In  addition, 
deposit  formations  on  the  combustion 
surfaces  were  nearly  non-existent. 
Engelhard  indicates  that  design 
advances  in  the  current  GPX-5m 
coatings  are  intended  to  further  reduce 
deposit  formation  and  increase  coating 
durability  beyond  that  of  the  GPX-4 
coating. 

EPA  appreciates  that  transit  operators 
are  concerned  with  the  durability  of 
retrofit/rebuild  equipment,  and 
subsequent  additional  costs  or  engine 
damage  that  potentially  could  result 
from  premature  equipment  failure. 
However,  EPA  notes  that  the  urban  bus 


retrofit/rebuild  regulations  do  not 
require  an  in-service  durability 
demonstration  as  a  condition  of 
certification.  Rather,  equipment 
certifiers,  including  Engelhard,  are 
required  pursuant  to  40  CFR  85.1409  to 
provide  a  100,000  mile  equipment 
defect  warranty  and  a  150,000  mile 
emissions  performance  warranty. 

EPA  believes  that  equipment 
suppliers  will  evaluate  the  durability  of 
their  equipment  in  order  to  minimize 
their  liability  resulting  from  the 
emissions  defect  and  performance 
warranties.  EPA  believes  that  the 
available  information  does  not  indicate 
a  durability  concern  with  the  equipment 
certified  in  today's  notice,  and  therefore, 
does  not  provide  sufficient  basis  to  deny 
certification  on  these  grounds.  EPA  will 
continue  to  monitor  problems  with  this, 
and  other  certified  equipment,  and 
encourages  transit  operators  to  provide 
specific  detailed  information  regarding 
in-service  problems  with  certified 
equipment. 

The  equipment  certifier  is  responsible 
for  the  emissions  performance  of  the 
engine  through  the  150,000  mile 
emissions  performance  warranty  period, 
if  the  transit  properly  installs  and 
maintains  equipment  in  accordance 
with  the  equipment  manufacturer's 
instructions.  The  transit  operator  is 
responsible  for  proper  installation  and 
use  of  certified  equipment,  and  is 
responsible  for  the  emissions 
performance  of  equipment  operated 
beyond  the  150,000  miles  emissions 
warranty  period.  Also,  the  retrofit/ 
rebuild  program  does  not  obviate 
compliance  with  any  state  or  local 
emission  requirements,  such  as 
inspection/maintenance  (I/M)  or  smoke 
testing  programs. 

e.  Installation  Instructions 

DDC  comments  on  several  items  of 
Engelhard's  ETX  "Installation 
Instructions"  for  the  ETX  kit  that  were 
unclear,  contain  errors,  and/or  lack 
appropriate  instructions  or  information. 

Engelhard  agrees  with  DDC's 
comments,  admits  that  these  items  are 
not  necessary  for  installation  of  the 
ETX,  and  Engelhard  will  remove  the 
requirements  fi^m  the  guidelines. 
Engelhard  notes  that  the  guidelines 
were  originally  developed  for 
installation  of  GPX  in  any  engine,  and 
provided  rebuild  suggestions  intended 
to  prevent  incorrect  engine  assembly. 

EPA  appreciates  DDC's  in-depth 
review  of  the  instructions,  but  does  not 
believe  a  detailed  review  of  each  item  is 
necessary  in  today's  Federal  Register 
notice.  Details  of  these  comments  are  in 
DDC's  letter  to  EPA  dated  May  22, 1998, 


which  is  available  to  interested  parties 
in  the  public  docket  referenced  above. 

/.  Catalyst  Checking  Procedure 

Both  JMI  and  DDC  provided 
comments  expressing  opposition  to  the 
procedure  recommended  by  Engelhard 
for  determining  whether  the  catalyst 
unit  requires  cleaning.  JMI  comments 
that  Engelhard,  in  its  procedure  to 
determine  whether  the  CMX-5  is 
operating  properly,  should  be  required 
to  change  its  procedure  to  match  DDC's, 
which  states  that  exhaust  back  pressure 
measurements  should  be  taken  at  wide 
open  throttle  and  full  load. 

CTA  asks  whether  the  issue  of  back 
pressure  exceeding  DDC's  limits  has 
been  addressed  and  resolved. 

Engelhard's  instructions  involve 
operating  the  engine  in  a  rated  speed,  no 
load  condition  (high  idle)  and  recording 
the  pressure  drop  across  the  CMX-5 
unit.  This  is  the  same  procedure 
recommended  by  Engelhard  for 
determining  back  pressure  across  the 
original  CMX  catalytic  muffler,  and  was 
derived  from  DDC  Service  Information 
Bulletin  7-D-95.  DDC.  however, 
contends  that  this  service  procedure 
was  only  intended  for  a  limited 
population  of  6V92TA  engines  that  were 
originally  equipped  with  particulate 
traps.  (Pursuant  to  an  agreement  with 
EPA,  these  traps  were  removed  because 
of  durability  concerns,  and  replaced 
with  cataljrtic  converter-mufflers.) 
DDC's  states  that  its  back  pressure  limits 
apply  at  all  engine  operating  conditions, 
including  the  point  of  maximum 
exhaust  flow  which  occurs  at  rated 
engine  speed,  full  load.  An  exhaust 
system  which  just  meets  DDC's 
specified  back  pressure  limit  at  WOT. 
no  load  (which  is  how  the  Engelhard 
procedure  is  conducted)  will  exceed  the 
DIX)  limit  over  a  large  portion  of  the 
engine  speed/load  operating  map  and 
thus  would  be  in  violation  of  DDC's 
guidelines.  Excessive  back  pressure 
results  in  fuel  economy  and  power 
losses,  and  raises  cylinder  temperatures 
and  increases  soot  build-up  in  the 
lubricating  oil.  These  effects  can  reduce 
engine  life. 

Engelhard  states  that  there  is  no 
difference  between  the  specific  1993 
engine  models  for  which  the  DDC 
procedure  applies,  and  the  other 
standard  DDEC  n  engines.  EPA  notes 
that  DDC  has  provided  no  explanation 
of  the  difference,  in  terms  of 
susceptibility  to  back  pressure  impacts, 
between  the  engines  for  which  Service 
Information  Bulletin  7-I>-95  was        --. 
intended,  and  those  which  are  covered 
by  this,  and  other,  retrofit  certifications 
utilizing  catalytic  mufflers. 
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Regarding  back  pressure  of  the  CMX 
units  on  the  CTA  buses  discussed 
above,  Engelhard  states  that  in  testing 
done  by  Donaldson,  the  OEM  muffler 
had  a  back  pressure  of  3.7  inches  Hg  at 
full  load.  The  CMX  actually  has  a  back 
pressure  equal  to  or  lower  than  the  OEM 
muffler.  In  all  cases  the  CMX-5 
converter  mufflers  meet  the  back 
pressure  limitations  of  the  OEM  muffler 
designs  and  DDC  specifications. 

EPA  is  not  requiring  Engelhard  to 
revise  the  screening  procedure,  for 
several  reasons.  First,  and  in  general, 
the  program  regulations  do  not  require 
any  specific  check  procedures  for  any 
components  of  certified  kits.  Second,  - 
EPA  notes  that  the  maximum  exhaust 
back  pressure  specification  for  several 
engine  calibrations  (codes)  of  the 
6Vg2TA  DDEC  II  engines  is  4.0  inches 
of  mercury  (as  specified  in  DDC's 
application  for  certification  of  1991  and 
1992  6V92TA  DDEC  engines  under 
EPA's  new  engine  certification 
program),  and  that  the  back  pressure 
specification  for  the  Engelheurd 
procedure  is  3.0  inches  of  mercury. 
Third,  the  Engelhard  procedure  is 
intended  as  a  "screen"  to  determine 
whether  a  catalyst  muffler  needs 
cleaning,  not  to  measure  exhaust  back 
pressure  for  comparison  with  DE)C's 
maximum  specifications.  For  additional 
discussion  of  the  issue,  refer  to  page 
12177  of  the  Federal  Register  notice 
describing  certification  of  the  ETX  kit 
for  6V92TA  MUI  engines  (62  FR 12166. 
March  14. 1997. 

Any  future  information  provided  by 
interested  parties  regarding  the  impacts 
of  certified  equipment  on  exhaust  back 
pressure  would  be  taken  under 
consideration.  EPA  appreciates  that 
there  may  room  for  improvement  in 
maintenance  procedures  of  equipment 
certified  under  this  program.  Such 
concerns,  in  general,  can  also  occur 
with  procedures  relating  to  new 
engines.  EPA  encourages  all  equipment 
certifiers  to  issue  revised  check 
procedures  when  appropriate.  If 
Engelhard  determines  that  another 
check  is  appropriate,  or  if  EPA  becomes 
aware  that  back  pressure  is  exceeding 
manufacturer  limits  on  in-use  buses, 
then  Engelhfutl  should  revise  such 
procedures.  Pursuant  to  40  CFR 
85.1413,  EPA  has  authority  to  decertify 
equipment  that  does  not  comply  with 
the  requirements  of  the  regiilations. 

g.  Components  of  the  Kit 

Engelhard  has  proposed  to  exclude 
certain  parts  from  the  ETX  kit,  which 
are  typically  replaced  during  a  standard 
rebuild.  JMI  comments  that  Engelhard 
should  include  the  fuel  injectors, 
camshafts,  and  blower  in  the  ETX  kit, 


and  provide  program  warranty  coverage 
for  the  parts.  JMI  feels  these  parts 
should  be  included  in  the  kit  because 
the  parts  are  emissions  related. 

Engelhard  will  make  available  two 
ETX  kits— one  for  the  1988  through 

1990  model  year  engines,  and  the  other 
for  1991  through  1993  model  year 
engines.  The  particular  kit  required  for 
any  specific  engine  will  be  determined 
by  the  DDC  parts  list  requirement  for  the 
engine,  which  will  be  determined  by 
engine  serial  number.  The  kits  differ  as 
described  below.  Applying  the  kit  upon 
engine  rebuild  will  result  in  engines 
configured  to  one  general  (physical) 
ETX  configuration.  A  difference  will  be 
the  ECM  programming,  which  is  related 
to  power  rating,  fuel  tjrpe,  and  engine 
rotation  direction. 

The  ETX  kit  for  the  1988—1990 
model  year  engines  will  include  fuel 
injectors  and  engine  camshafts.  The  kit 
for  the  1991 — 1993  will  not  include  the 
fuel  injectors  or  engine  camshafts. 
Neither  kit  will  include  the  blower 
assembly.  The  injectors  and  camshafts 
that  must  be  used  with  the  ETX  kit  are 
common,  non-unique,  rebuild 
components  for  the  1991 — 1993  model 
year  engines,  and  therefore,  not  required 
to  be  in  the  certified  kit  for  1991—1993 
model  year  engines.  A  transit  operator 
would  typically  acquire  the  same  parts 
for  a  "standard"  engine  rebuild  of  a 

1991  through  1993  model  year  engine, 
and  the  operator  is  responsible  for  doing 
so  when  using  the  ETX  kit.  These  parts 
(fuel  injectors,  engine  camshafts,  and 
blower  assembly)  are  required  to  be  the 
specified  DDC-supplied  components, 
because  the  DDC  components  were  used 
for  the  certification  testing.  In  a  letter 
fitjm  DDC  to  EPA  dated  June  12, 1996, 
DDC  states  that  there  were  no  emission 
related  design  changes  made  to  the 
blower  between  1988  and  1991. 
Therefore,  EPA  does  not  require  the 
blower  to  be  included  with  the  ETX  kit 
because  it  is  not  unique  for  the 
applicable  engines.  Engelhard  is 
required  to  provide  program  warranty 
coverage  only  for  parts  included  vtrith 
the  kit. 

The  ETX  kit  includes  a  list  of  the 
specific  engine  rebuild  parts  that  are 
required  to  be  used  upon  engine  rebuild 
with  the  ETX  kit.  EPA  notes  that  in 
accordance  with  85.1404,  operators  are 
required  to  maintain  records  of  all  parts 
used  in  rebuilds.  Using  incorrect 
components  with  the  ETX  kit  at  the  time 
of  kit  installation  can  be  considered  as 
failure  to  install  a  certified  kit  under  the 
urban  bus  rebuild  requirements,  and 
subject  the  operator  to  the  significant 
penalties  provided  by  the  regulation. 


h.  Life  Cycle  Cost 

EPA  requested  comments  on  the  life 
cycle  cost  analysis  in  the  Federal 
Register  notice  of  April  9. 1998  (63  FR 
17411)  which  summarized  the 
Engelhard  notification  and  made  it 
available  for  public  comment.  Section 
1403(b)  of  the  program  regulations 
describe  those  items  which  must  be 
considered  when  analyzing  life  cycle 
cost  of  equipment,  including  equipment 
purchase  price,  incremental  fuel  cost/ 
savings,  installation  costs,  maintenance 
costs,  and  other  costs  specific  to  fuel 
additives  and  fuel  conversions.  All 
commenters  provided  input  on  at  least 
one  cost-sensitive  topic  area.  The 
comments  received  are  described  below, 
and  are  grouped  by  general  item  or 
topic. 

JMI  comments  that  Engelhard  should 
substantiate  the  validity  of  the  $6,966 
that  Engelhard  uses  (in  their  October  21 
notification)  for  the  cost  of  a  standard 
rebuild,  and  that  EPA  should  scrutinize 
that  figure  and  subject  it  to  the 
"weighted  rebuild"  cost  analysis  that 
was  completed  for  the  Engelhard  0.10  g/ 
bhp-hr  MUI  certification.  EPA's 
determination  of  life  cycle  costs  is 
presented  below  in  this  section.  EPA's 
position  on  comments  or  issues,  and 
scrutiny  and  analysis  of  life  cycle  costs, 
are  discussed  below. 

1.  Comments  on  Purchase  Price 

Both  DDC  and  JMI  comment  that 
Engelhard  should  include  the  cost  of 
reprogramming  in  the  life  cycle  cost. 

In  response,  Engelhard  states  that  it 
will  include  the  necessary  ECM 
reprogramming  as  part  of  the  cost  of  the 
ETX  kit. 

2.  Comments  on  Maintenance  Cost 

NYCT  comments  that  it  does  not 
know  the  details  of  maintenance 
required  for  the  ETX  kit,  but  it  is 
confident  that  there  is  some 
maintenance  required,  and  the  cost  of 
such  maintenance  should  be  included 
in  the  life  cycle  cost  calculations. 

Engelhard  states  that  the  ETX  kit  does 
not  need  or  require  any  additional 
maintenance  above  the  recommended 
DDC  maintenance.  Engelhard  notes  that, 
as  with  any  engine  there  is  a  certain 
amount  of  up-keep  required.  In  the  ETX 
application,  Engelhard  has  stated  that 
no  additional  maintenance  is  required 
above  and  beyond  the  standard 
maintenance  specified  by  DDC  for  the 
6V92  DDEC  engine.  Because  the 
maintenance  requirement  is  identical  to 
a  standard  engine,  a  cost  of  maintenance 
is  not  necessary  for  the  life  cycle  cost 
calculation.  Additionally,  Engelhard 
maintains  that  the  CMX-5  catalyst  imit 
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is  maintenance-free  over  the  emissions 
performance  warranty  period  of  150,000 
miles,  and  notes  that  the  currently 
certified  CMX  has  been  in  operation  for 
over  a  year. 

EPA  believes  that  the  engine  upgrade 
portion  of  this  equipment  requires  no 
additional  maintenance  incremental  to 
that  required  on  a  standard  rebuild.  In 
addition,  the  coated  component  portion 
of  the  kit  cannot  be  serviced  because  the 
coated  parts  are  internal  to  the  engine. 
Therefore,  no  additional  maintenance  is 
expected  related  to  the  coated 
components.  Regarding  the  catalyst 
unit,  EPA  has  not  seen  any  clear  and 
convincing  information  that  it  requires 
periodic  maintenance  during  its 
warranted  lifetime,  on  properly 
operating  engines.  Therefore,  in  the  life 
cycle  cost  analysis  presented  below, 
EPA  assimfies  that  the  ETX  kit  does  not 
require  any  additional  maintenance 
above  the  recommended  DDC 
maintenance. 

3.  Comments  on  Fuel  Consumption 

NYCT  comments  that  the  ETX  kit  will 
have  a  fuel  penalty,  when  based  on  bus 
operating  proBles,  that  is  greater  than 
the  $1,315  determined  by  Engelhard 
based  on  the  FTP  certification  engine 
test  cycle. 

Bom  DDC  and  JMI  comment  that  the 
test  data  indicate  one  percent  increase 
in  fuel  consiunption  between  the  ETX 
(0.503  Ib/bhp-hr)  and  the  1991  DDEC 
engine  test  (0.498  Ib/bhp-hr),  and  that 
this  cost  impact  should  be  included  in 
the  life  cycle  cost  analysis.  JMI  states 


that  Engelhard 's  standard  rebuild  engine 
(a  California  configuration)  is  not  an 
appropriate  baseline  for  fuel 
consiunption  impact  because  the 
California  standard  for  NOx  (6.0  g/bhp- 
hr)  is  lower  than  the  49-state  standard 
(10.7  g/bhp-hr),  and  an  engine  operating 
with  lower  NOx  emissions  has  Wgher 
fuel  consumption.  Also,  it  is  improper 
to  use  the  DDC  DDEC  II  25%  upgrade  kit 
fuel  penalty,  because  the  ETX  kit  uses 
a  di^erent  turbocharger,  and  calls  for 
Engelhard  to  conduct  a  baseline  test  on 
a  1988  federal  engine.  JMI  has 
accumulated  test  data  from  a  1988 
federal  engine,  and  has  made  this  data 
available  to  EPA.  The  data  show  a 
brake-specific  fuel  consumption  (BSFC) 
for  a  1988  federal  configuration  6V92TA 
DDEC  n  engine  of  0.460  Ib/bhp-hr.  JMI 
presents  this  data  solely  to  illustrate  that 
there  is  a  difference  between  1988 
federal  and  California  engines,  and  not 
to  suggest  that  Engelhard  should  use 
JMI's  baseline  data. 

With  regard  to  NYCT's  comment 
about  fuel  consumption,  Engelhard 
responds  that  the  fuel  consiunption  data 
was  generated  during  the  Federal  Test 
Procedure  (FTP)  as  specified  by  the 
urban  bus  rebuild  regulations. 
Therefore,  Engelhard  must  use  it  as  the 
basis  for  the  life  cycle  cost. 

EPA  notes  that  40  CFR  85.1407  (a)(3) 
states,  in  part,  that  certifiers  must 
include  in  their  notification  of  intent  to 
certify  *'(t)he  percent  change  in  fuel 
economy  *  *  *  based  on  testing 
performed  over  the  heavy-duty  engine 


Federal  test  procedure  or  an  approved 
alternative  test  procedure".  Engelhard 
complied  with  this  requirement  by 
providing  the  percent  change  in  fuel 
economy  resulting  from  use  of  the  ETX 
kit  as  measured  over  the  heavy-duty 
engine  Federal  test  procedure  (FTP) 
described  at  40  CFR  Part  86  Subpart  N. 
In  addition,  in  order  to  demonstrate 
compliance  with  the  0.10  g/bhp-hr  PM, 
and  other  regulated  exhaust  emissions 
standard,  testing  must  be  conducted 
using  the  engine-based  FTP.  Therefore, 
the  procedure  used  by  Engelhard  is  in 
compliance  with  program  requirements, 
and  EPA  is  not  requiring  Engelhard  to 
perform  testing  beyond  the  program 
requirements. 

Regarding  the  JMI  and  DDC  comments 
that  the  data  show  a  one  percent  fuel 
consumption  penalty  when  the  ETX  kit 
is  applied  to  1991  model  year  engines, 
Engelhard  has  submitted,  in  one  of  its 
letters  dated  June  15, 1998,  data  bom 
one  additional  test  of  the  ETX 
configuration  and  two  additional  tests  of 
the  original  DDC  1991-1993  model  year 
configuration.  The  fuel  consumption 
data,  referred  to  as  brake  specific  fuel 
consumption  (BSFC),  is  measured  in 
units  of  pounds  of  fuel  per  unit  of 
engine  work,  or  brake-horsepower-hour 
(Ib/bhp-hour).  The  totality  of  fuel 
consumption  data  provided  by 
Engelhard  is  summarized  below  in 
Table  3.  All  of  this  testing  was 
conducted  in  the  same  test  cell  using 
the  same  basic  engine  (and  power 
rating). 


Table  3.— Engelhard  Baseline  and  ETX  Test  Data 


Test  description 


ETX  Kit  (277  hp)  .... 
ETX  Kit  (277  hp)  .... 
1991  50-s  (277  hp) 
1991  50-s  (277  hp) 
1991  50-s  (277  hp) 
1988  50-s  (277  hp) 


Average 


0.508 


0.509 
0.481 


^Brake-specific  fuel  consumption  measured  in  units  of  pounds  of  fuel  per  brake  horsepower-hour. 


The  average  fuel  consumption  of  the 
two  ETX  tests  (0.508  Ib/bhp-hr)  indicate 
that  the  ETX  kit  will  present  no  fuel 
consumption  penalty  when  compared  to 
the  average  of  three  tests  in  the  1991 
model  year  configuration  (0.509  Ib/bhp- 
hr).  Also,  the  data  indicate  that 
installing  the  ETX  kit  on  1988  through 
1990  50-state  (California)  engines  will 
result  in  5.6  percent  increase  in  fuel 
consumption  (comparing  0.508  to 
0.481). 

With  regard  to  JMI's  comment  that 
Engelhard  should  conduct  baseline 
testing  using  a  1988  model  year  49-state 


(federal)  engine,  this  data  is  not 
available  (Engelhard  has  not  conducted 
testing  on  a  1988  model  year 
configuration).  With  regard  to 
Engelhard's  use  of  DDC  data  (supplied 
by  DE)C  during  the  certification  process 
for  its  25-percent  DDEC  upgrade  kit)  for 
Engelhard's  life  cycle  cost  analysis,  EPA 
believes  that  it  is  not  the  most  accurate 
way  to  determine  fuel  consumption 
impact  because  of  variables  such  as 
engines  of  different  power  ratings,  in 
difi^erent  test  cells,  and  being  conducted 
two  years  apart.  Additionally,  because 
diffierent  test  cells  were  used,  EPA 


agrees  with  JMI  that  it  is  not  appropriate 
to  use  JMI's  1988  federal  engine  data  as 
a  baseline  to  compare  data  from  ETX 
testing  conducted  for  Engelhard. 
Instead,  EPA  believes  that  other  data,  as 
discussed  below,  is  adequate  to 
determine  the  impact  of  the  ETX  kit  on 
1988  through  1990  model  year  49-state 
(federal)  engines. 

In  a  telefax  to  EPA  dated  June  5, 1998, 
JMI  provided  documentation  of  testing 
the  1988  model  year  federal  6V92TA 
that  is  referenced  in  its  above- 
mentioned  comments.  Additionally,  JMI 
provided  documentation  &t)m  testing  a 


1992  model  year  6V92TA.  in  its 
notification  of  intent  to  certify 
equipment  dated  March  6, 1998.  EPA 
believes  that  these  test  data,  performed 
on  277  hp  engines  in  the  same  test  cell, 
can  be  used  to  compare  a  1991 
configuration  (the  1992  model  year  is 
considered  equivalent  to  the  1991)  with 
a  1988  configuration.  EPA  believes  that 
the  difference  predicted  by  these  data 
will  be  equivalent  to  the  impact  on 
1988-1990  engines  resulting  bom 
installation  of  the  ETX  kit,  because  the 
above-mentioned  ETX  testing  indicates 
that  the  ETX  kit  will  result  in  no 
increased  consumption  compared  to 

1991  model  year  engines.  The  JMI  test 
dociunentation  show  a  measured  fuel 
consumption  of  0.483  Ib/bhp-hr  for  the 

1992  engine,  which  is  5.2  percent 
greater  than  the  0.459  Ib/bhp-hr 
measured  for  the  1988  engine.  These 
data  predict  that  1988  through  1990 
model  year  configurations  will 
experience  5.2  percent  increased  fuel 
consiunption  when  equipped  with  the 
ETX  kit.  This  level  of  impact  is 
generally  supported  by  the  above- 
mentioned  DDC  data.  That  DDC  data,  as 
noted  by  Engelhard  in  its  October  21, 
1997  notification,  shows  an  impact  of 
4.7  percent.  The  5.2  percent  impact 
predicted  using  the  ]MI  data  is  greater 
than  origindly  proposed  by  Engelhard 
(based  on  the  DDC  data)  in  its 
notification  of  October  21.  Also.  EPA 
believes  use  of  the  JMI  data  is  more 
accurate  because  it  was  conducted  using 
two  configurations  (1992  and  1988 
model  years)  of  the  same  power  rating 
in  the  same  test  cell.  The  testing 
conducted  by  JMI  can  be  found  in  the 
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public  dodcet  located  at  the  above 
address. 

EPA  recognizes  that  the  available  data 
is  limited,  but  believes  it  adequate  for 
the  purpose  of  determining  the  life  cycle 
cost  analysis.  In  summary,  the 
installation  of  the  ETX  kit  on  1991-1993 
model  year  engines  is  determined  to 
result  in  no  additional  fuel 
consumption,  on  1988-1990  50-state 
(California)  engines  is  determined  to 
result  in  5.6  percent  increased  fuel 
consumption,  and  on  1988-1990  49- 
state  (federal)  engines  is  determined  to 
result  in  5.2  percent  increased  in  fuel 
consumption.  The  impact  of  increased 
fuel  consumption  on  life  cycle  costs  is 
determined  below. 

4.  EPA  I}etermination  of  Life  Qrcle  Cost 

Section  1403(b)(l)(ii)  describes  those 
items  which  must  be  considered  when 
analyzing  life  cycle  cost  of  equipment, 
including  equipment  purchase  price, 
incremental  fuel  cost,  installation  costs, 
maintenance  costs,  and  costs  of  any  fuel 
additives  required.  To  trigger  the  0.10  g/ 
bhp-hr  standard,  the  life  cycle  cost  of 
equipment  can  be  no  more  than  $7,940 
(in  1992  dollars),  incremental  to  the  cost 
of  a  standard  rebuild. 

In  this  section,  EPA  analyzes  the  life 
cycle  costs  using  a  methodology  similar 
to  that  described  in  the  Federal  Register 
notice  of  March  14, 1997,  which 
describes  the  certification  of  Engelhard 's 
ETX  kit  applicable  to  DDC's  6V92TA 
engines  with  mechanical  unit  injectors 
(MUI).  The  analysis  first  determines  the 
cost  of  a  "weighted"  rebuild,  which 
reflects  operators'  use  of  non-original 
equipment  parts  and  rebuilding  certain 
components  in-house.  The  weighted 


rebuild  "corrects"  all  cost  information 
to  a  1992  base,  which  is  the  time  period 
for  which  the  life  cycle  cost  limit  of 
$7,940  is  based.  EPA  uses  the  cost  of  a 
weighted  rebuild  to  represent  the  cost  of 
a  standard  rebuild,  which  is  then  used 
to  determine  a  maximum  allowable 
purchase  price  such  that  the  life  cycle 
cost  of  the  equipment  meets  the  life 
cycle  cost  limit.  The  maximum 
purchase  price,  when  added  to  the 
incremental  fuel  penalty  and 
installation  cost,  and  offset  by  the  value 
of  displaced  standard  rebuild  parts, 
must  be  no  more  than  $7,940  (in  1992 
dollars),  incremental  to  the  cost  of  a 
standard  rebuild. 

I.  Cost  of  a  standard  rebuild. 
Engelhard  presented  a  life  cycle  cost 
analysis  in  its  notification  signed 
October  21, 1997,  and  made  changes  to 
the  analysis  in  subsequent  letters  to 
EPA.  The  Engelhard  analyses  rely  on 
DDC  suggested  list  prices  to  determine 
the  cost  of  a  "standard"  rebuild. 
Engelhard,  in  one  of  its  letters  dated 
Jime  15, 1998,  provides  a  letter  bom 
Atlantic  Detroit  Diesel-AlUson  with 
current  suggested  list  prices  for  DDC 
parts.  Table  4  below  presents  OE  list 
prices  presented  by  Engelhard  for  the 
standard  rebuild  parts  affected  by  the 
ETX  kit.  hi  the  table,  EPA  has  corrected 
the  information  to  a  1992  time  period, 
using  a  multiplicative  ratio  of  Consumer 
Price  Indices  (CPI).  The  average  CPI  for 
1992  is  140.3,  as  specified  by  the 
program  regulation.  The  April  1998  CPI, 
for  all  items  and  all  urban  consumers, 
is  162.5.  These  values  are  available  from 
the  U.S.  Department  of  Labor,  Bureau  of 
Labor  Statistics. 


Table  4.— Original  EouiPMErfr  (OE)  Parts  Prices 


Item  in  kit  (quantity) 


Cylinder  Kits  (6)  .. 

Gasket  Kit  (l) 

Fuel  Injectors  (6) . 
LB  Camshaft  (1)  . 
RB  Camshaft  (1)  . 
Bknver  Ass'y  (1) .. 
TuftioAssV  (1)  ... 
Heads  AssV  (2)  .. 
ECM  Program  (1) 
Totals 


OE  suggested 
list  price 


'Not  required. 


$2,394 
207 
1,688 
854 
731 
575 
890 
1.166 

V) 
$8,505 


Normally  re- 
piacedat 
overhaul  7 


Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
No  . 


Prfce  cor- 
rected to  1992 
(based  on 
CPIs) 


$2,067 
179 
1,457 
738 
631 
496 
768 
1,007 


$7,343 


Engelhard,  in  one  of  its  letters  dated 
June  15. 1998,  states  that  it  is  their 
experience  that  almost  all  major  transits 
in  major  metropolitan  areas  use  100 
percent  DDC  parts.  Therefore,  non-OE 
parts  do  not  affect  the  life  cycle  cost. 


Also,  Engelhard  states  that,  although  at 
one  time  a  common  practice,  today 
virtually  no  large  urban  transit 
companies  re-manufacture  their  own 
components  (such  as  turbochargers. 
blowers,  and  heads).  Engelhard  fiirtiier 


notes  that  in-house  engine  rebuilding 
refers  to  the  process  of  disassembUng 
and  reassembling  the  engine,  and  that 
this  is  different  from  re-manufacturing 
engine  components. 
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In  response  to  Engelhard 's  comments 
about  the  current  practice  of  (not)  re- 
manufacturing  components  in-house, 
EPA  believes  that  the  current  practice  is 
not  relevant.  Instead,  the  relevant 
practice  is  the  amount  of  in-house  re- 
manufacturing  at  the  point  in  time  when 
the  life  cycle  cost  ceiling  was 
established  (that  is,  in  the  1992-1993 
time  frame).  EPA  acknowledges  that 
industry  practice  may  have  changed 
since  1993,  for  various  reasons,  such  as 
general  industry  trends,  or  perhaps  the 
urban  bus  program  certification  of  kits 
that  include  most  emissions  related 
parts.  However,  at  the  relevant  point  in 
time  (1993  or  earUer),  EPA  believes  that 
a  significant  number  of  transits  re- 
manufactured  parts  in-house.  EPA 
understands  Engelhard 's  comment 
concerning  the  difference  between  in- 
house  engine  rebuilding  and  component 
re-manufacturing,  but  the  practice  of  in- 
house  re-manufacturing  is  supported  by 
Engelhard's  comments  ("at  one  time  this 
was  a  common  practice  . . .")  and  EPA 
telephone  conversations  with  transit 
operators.  Therefore,  for  the 


determination  of  the  cost  of  a  weighted 
rebuild,  EPA  assumes  that  some  parts 
used  in  the  rebuild  of  engines  are  non- 
OE  parts,  and  that  most  transits  re- 
manufacture  certain  components  in- 
house. 

In  comments  related  to  certification  of 
its  ETX  kit  for  6V92TA  MUI  engines, 
Engelhard  stated  that  the  weighted  cost 
approach  should  be  adjusted  to  reflect 
an  additional  cost  to  transit  operators 
who  rebuild  in-house,  because  parts  are 
occasionally  not  rebuildable  due  to 
catastrophic  failure.  EPA  is  retaining 
this  methodology  for  determining  the 
cost  of  a  weighted  rebuild  for  DDEC 
engines.  Engelhard  stated  that  10 
percent  of  turbochargers  and  blowers 
are  not  rebuildable,  and  that  50  percent 
of  cylinder  heads  are  not  rebuildable. 
When  parts  are  non-rebuildable,  a 
transit  operator  would  typically 
purchase  a  new  component  at  fleet  cost. 
The  nominal  cost  of  these  components 
assimies  the  exchange  of  a  rebuildable 
core.  If  the  core  is  not  rebuildable,  then 
the  operator  pays  a  core  charge  plus  the 
nominal  cost  of  the  component.  The 
sum  of  the  component  fleet  price  plus 


the  core  charge  represent  additional 
costs  to  fleets  that  rebuild  in-house,  due 
to  non-rebuildable  parts.  When 
weighted  based  on  the  fi«quency  at 
which  the  part  is  non-rebuildable,  it 
yields  an  additional  cost  on  a  per- 
component  basis.  Consistent  with  the 
past  cost  analysis,  EPA  assimies  in- 
house  rebuild  of  three  components:  the 
turbocharger,  the  blower,  and  the 
cylinder  heads.  Table  5  below 
summarizes  estimates  of  the  additional 
costs  related  to  the  in-house  rebuild  of 
these  parts. 

Also,  EPA  has  included  injectors  in 
Table.  5  below,  based  on  new 
information  presented  by  Engelhard  in 
one  of  its  letters  dated  June  15, 1998. 
Engelhard  stated  that  injectors  should 
be  included  in  this  table  because 
operators  normally  purchase  rebuilt 
injectors  that  have  a  core  charge.  The 
1998  core  charge  is  $200  per  injector 
and  approximately  10  percent  fail,  but 
since  the  list  price  of  a  new  injector  is 
$604,  an  operator  will  pay  the  core 
charge  and  still  purchase  a  rebuilt 
injector. 


Table  5.— Core  Cost  Impact  of  Non-rebuildable  Parts 

[1992  Dollarsj 


1    Injector .^ 

Bknver  7. 

Itsfn 
A 

OE  sug- 
gested price 

b 

$243 
496 
768 
503 

OE  fleet 
price 

C 

$224 
459 
710 
465 

In-house  re- 
build cost 

D 

NA 

$223 

346 

227 

Fraction 
damaged 

E 
0.10 
0.10 
.0.10 
0.50 

Core  charge 
(1) 

F 

$173 

474 

288 

395 

Total  cost  to 
transit 

G 

$242 
294 

Turtx) 

411 

1    Head : 

543 

The  OE  Fleet  Prices  for  the  blower, 
turbocharger,  and  cylinder  heads  are 
estimated  by  EPA,  using  the  same  ratio 
of  the  prices  for  these  parts  set  forth 
during  the  certification  process  of  the 
ETX  kit  for  6V92TA  MUI  engines.  Core 
chains  for  the  blower,  turbocharger, 
and  cylinder  head  are  estimated  by  EPA 
based  on  the  fractions  (of  OE  suggested 
prices)  as  the  values  EPA  used  in  the 
methodology  of  the  analysis  of  weighted 
rebuild  in  the  ETX  0.10  MUI  kit.  The 


core  charge  for  the  injectors  is  provided 
by  Engelhard  in  one  of  its  letters  dated 
Jime  15, 1998.  In-House  Rebuild  Costs 
are  45%  of  OE  suggested  prices,  based 
on  JMI  comment  relating  to  certification 
of  the  DDC  MUI  25%  upgrade  kit  (60  FR 
51472.  October  2, 1995). 

For  the  blower,  turbocharger,  and 
heads.  Table  5  above  makes  a  correction 
to  the  calculation  described  in  the  July 
19, 1996  Federal  Register  (61  FR 
37738).  Table  5  determines  a  weighted 

Table  6.— Cost  of  a  Weighted  Rebuild 

[1992  Dollars] 


Total  Cost  to  Transit,  based  on  the 
fraction  of  parts  damaged.  Total  Cost  to 
Transit  =  (1-E)(D)+(E)(C+F)  for  the 
blower  and  turbocharger.  For  the 
cylinder  heads,  the  Total  Cost  =  (D)/2  + 
(C+F)/2,  which  is  an  average  cost  for 
one  head.  For  fuel  injectors,  the  Total 
Cost  =  (1-E)(C)+(E)(C+F)  per  injector. 

Table  6  below  siunmarizes  the  cost  of 
a  weighted  rebuild  (in  1992  dollars) 
including  adjustments  to  the  above 
components. 


Item  in  kit 


. 

NOfvOE 

OE  fleet 

Weighted 

St  price 

cost 

price 

rebuild 

$2,067 

$1,049 

$1,777 

$1,540 

179 

134 

153 

147 

1.457 

NA 

1.346 

1,450 

738 

553 

632 

606 

631 

473 

541 

519 

496 

294 

459 

302 

768 

411 

710 

424 

1.007 

1.0B7 

930 

1,079 

1  Cylinder  Kit ... 

2  Gasket  Kit  .... 

3  Fuel  Irijectors 

4  LB  Camshaft 

5  RB  Camshaft 

6  Btower  Assy 

7  TurtX)  Assy  .. 
6  Heads  Assy  . 
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Table  6.— Cost  of  a  Weighted  Rebuild— Continued 

[1992  Dollars] 


Item  in  kit 


9    ECM  Program 
Totals 


'  Not  required. 


OE  list  price 


(') 
7.343 


Non-OE 
cost 


D 


OE  fleet 

price 


(') 


WeigMed 
rebuild 


(') 
6.067 


The  non-OE  cylinder  kit  cost  is  based 
on  an  Engelhard  comment  dated  July  19, 
1995,  that  the  aftermarket  cylinder  kit 
costs  1,139.94,  corrected  to  1992  dollars 
(the  CPI  for  June  1995  is  152.5).  The 
prices  of  non-OE  gasket  kit  and 
camshafts  are  75%  of  the  1992  corrected 
OE  prices,  based  on  25  percent  discount 
from  OE  list  prices,  as  discussed  in  the 
March  14, 1997  Federal  Register  notice 
(62  FR  12177).  The  OE  Fleet  Prices  are 
estimated  by  EPA,  as  the  same  fractions 
(of  OE  suggested  prices)  as  the  values 
EPA  used  in  the  analysis  of  the 
Engelhard  0.10  MUI  kit. 

As  was  done  in  the  analyses  of  a  MUI 
weighted  rebuild,  EPA  makes  two 
adjustments  to  its  analysis  of  the  cost  of 
a  weighted  rebuild.  First,  all  costs  are 
corrected  to  1992  dollars.  Second,  the 
weighted  rebuild  is  modified  to  reflect 
non-OE  parts  costs  that  are  25  percent 
less  than  OE  cost. 


For  the  cylinder  kits,  gasket  kit,  and 
both  camshafts,  a  weighted  cost  is 
determined  as  the  sum  of  the  non-OE 
cost,  weighted  32.6  percent,  plus  the 
DDC  suggested  cost  of  parts,  weighted 

67.4  percent.  This  weighting  is  Irased  on 
the  APTA  survey  showing  the  relative 
split  in  operators'  parts  business 
between  OE  and  non-OE  parts  suppliers. 
The  APTA  survey  (American  Public 
Transit  Association  Transit  Bus  Diesel 
Engine  Rebuilding  Survey  by  Michael  J. 
Meloche,  January  1991)  indicates  that 
67.4%  of  operators  parts  business  is 
with  OE  parts  suppliers,  and  32.6%  is 
with  non-OE  suppliers.  The  APTA 
survey  can  be  found  in  the  public 
docket  at  the  above  address.  The  cost  of 
the  fuel  injectors  are  determined  above 
in  Table  5.  Based  on  the'APTA  survey, 

95.5  %  of  the  blower,  turbochargers,  and 
heads  are  assumed  to  be  re- 
manufactured  in-house  at  the  Non-OE 


Costs,  and  the  balance  purchased  at  OE 
fleet  prices.  The  ECM  is  not 
reprogranuned  during  a  standard 
rebuild. 

EPA  recognizes  that  there  are  a 
number  of  imcertainties  and 
assumptions  involved  with  this 
"weighted"  approach,  but  believes, 
based  on  the  available  information,  that 
the  cost  of  a  standard  rebuild  of  a  DDC 
6V92TA  DDEC  engine  is  best 
approximated  by  the  weighted  rebuild 
costs  shown  above  in  Table  6.  for  the 
purposes  of  determining  the  maximum 
allowable  purchase  price  for  the 
Engelhard  ETX  kit. 

a.  Incremental  fuel  cost.  The 
percentage  fuel  consumption  impacts, 
as  discussed  in  above  Section  3.  are 
shown  below  in  Table  7  along  with  the 
impact  due  to  increased  hfe-time  fuel 
costs  pursuant  to  the  calculations  of  40 
CFR  85.1403(b)(1). 


Table  7.— Fuel  Consumption  Impact  of  ETX  Kit 

[1992  dollars] 


Applicable  engine 


1988-1990  49-s 
1991-1993  49-s 
1988-1990  50-s 


Percent  BSFC 
impact 


Fuel  penalty 

per  40  CFR 

85.1403(b)(1) 


($1,473) 

0 

(1.581) 


iii.  Installation  costs.  As  defined  in  40 
CFR  85.1403  (b)(l)(ii)(B),  the 
installation  cost  of  certified  equipment 
is  "the  labor  cost  of  installing  the 
equipment  on  an  urban  bus  engine, 
incremental  to  a  standard  rebuild,  based 
on  a  labor  rate  of  $35  per  hour"  (in  1992 
dollars).  Engelhard  states  that  the  labor 
required  to  rebuild  an  engine  will  be  the 
same  for  a  standard  rebuild  and  the  ETX 
kit.  with  the  exception  of  the  additional 
labor  required  for  installation  of  the 
CMX  catalytic  muffler.  The  urban  bus 
engines  for  which  this  equipment  is 
intended  were  not  originally  equipped 
with  catalytic  convertors.  Therefore,  the 
muffler  imit  must  be  removed  from  the 
engine,  and  the  CMX-5  unit  installed  in 
its  place.  Engelhard  states  that 
installation  of  the  CMX-5  catalyst  unit 


requires  a  maximum  time  of  six  hours 
to  install  on  an  urban  bus  engine.  Using 
the  labor  rate  of  $35.00  per  hour,  as 
specified  in  the  regulation  (40  CFR 
85.1403),  the  six  hours  is  valued  at  $210 
(in  1992  dollars).  The  $210  is 
incremental  to  the  cost  of  a  standard 
rebuild. 

iv.  Maintenance  costs.  Engelhard 
states  that  after  installation  of  the  ETX 
kit,  an  engine  will  require  no 
maintenance  above  the  standard 
rebuild.  EPA  has  no  information  to 
conclude  that  any  additional 
maintenance  is  necessary  for  the  CMX- 
5  catalyst  muffler,  or  would  increase  life 
cycle  costs.  Therefore,  no  additional 
maintenance  costs  are  listed  for  the  ETX 
kit. 


V.  Costs  of  fuel  additives.  No  fuel 
additives  are  required  for  the  ETX  kit. 

vi.  Total  life  cycle  cost  calculation. 
The  regulation  at  40  CFR  85.1403 
requires  that  the  life  cycle  cost,  for 
equipment  that  triggers  the  0.10  g/bhp- 
hr  standard,  be  no  more  than  $7,940  (in 
1992  dollars)  incremental  to  the  cost  of 
a  standard  rebuild.  Table  8  below 
summarizes  the  life  cycle  costs  for  the 
ETX  kit  for  each  of  the  three  groups  of 
applicable  engines:  1988  to  1990  model 
year  49-state  engines.  1988  through 

1990  model  year  50-state  engines,  and 

1991  through  1993  model  year  50-state 
engines.  Separate  summaries  are 
presented  because  of  the  differing  kits, 
and  the  din'erent  fuel  penalty 
determined  for  each  group.  — 
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Table  8.— Life  Cycle  Costs 

[1992  dollars] 


Maximum  Allowable  Purchase  Price 

Offset  for  kit  parts  rrormally  replaced  during  a  standard  rebuild 

Installation  Cost - 

Fuel  Penalty  ;. • 

Total  Incremental  Life  Cycle  Cost 


Applicable  engines 


1988-1990 
49-State 


$11,876 

(5,619) 

210 

1,473 

7.940 


1991-1993 
49-State 


$10,774 

(3.044) 

210 

0 

7.940 


1988-1990 
50-State 


$11,768 

(5,619) 

210 

1,581 

7,940 


The  table  displays  the  maximum 
allowable  purchase  prices  for  the  ETX 
kits,  in  1992  dollars.  The  total 
incremental  life  cycle  cost  is  the  sum  of 
the  listed  items.  An  "offset"  is  provided 
to  the  life  cycle  cost  because  certain 
components  provided  in  the  ETX  kits 
offset  costs  for  parts  which  otherwise 
are  replaced  during  a  standard  engine 
rebuild.  The  values,  for  the  individual 
rebuild  parts  that  are  offset  by  the  kit 
parts,  are  discussed  above  in 
conjunction  with  the  determination  of  a 
weighted  rebuild  and  itemized  in  Table 


6.  To  determine  the  incremental  life 
cycle  cost,  these  "offset"  costs  are 
subtracted,  as  shown  in  Table  8.  As 
shown  in  the  table,  the  total  incremental 
life  cycle  cost  is  no  more  than  the 
ceiling  specified  in  the  program 
regulations,  $7,940  in  1992  dollars. 
Engelhard,  in  its  letter  to  EPA  dated  July 
1, 1998,  guarantees  to  make  ETX  kits 
available  to  all  affected  urban  bus 
operators  for  no  more  than  the 
maximum  allowable  purchase  price. 
Current  values  of  the  maximum 
purchase  prices  are  discussed  below. 


Wi.  Current  Maximum  Allowable  ETX 
Purchase  Price.  Table  9  below  shows 
the  maximum  allowable  purchase  price 
(in  1992  dollars)  as  determined  above. 
The  current  (April  1998)  maximiun 
allowable  purchase  prices,  calculated 
using  a  multiplicative  ratio  of  CPI's,  are 
also  shown  in  the  table.  The  average  CPI 
for  1992  is  140.3.  as  specified  by  the 
program  regulation.  TTie  April  1998  CPI, 
for  all  items  and  all  urban  consiuners, 
is  162.5.  These  CPI  values  are  provided 
by  the  U.S.  Department  of  Labor,  Bureau 
of  Labor  Statistics. 


Table  9.— Current  Maxii^um  ETX  Kit  Purchase  Price 


Applicable  model  year 


1988-1990  49-State 

1991-1993  50-State 

1988-1990  50-State  (California) 


1992  maxi- 
mum purchase 
price 


$11,876 
10,774 
11,768 


April  1998 
maximum  pur- 
chase price 


$13,755 
12,479 
13,630 


m.  California  Engines 

The  NO,  emission  standard  for  new 
engine  certification  applicable  to  1988 
through  1990  model  year  engines  sold 
in  the  State  of  California  is  6.0  g/bhp- 
hr.  For  1991  through  1993,  the  standard 
is  5.0  g/bhp-hr.  The  emissions  testing 
presented  by  Engelhard  demonstrate  a 
NO,  emissions  level  that  complies  with 
the  5.0  g/bhp-hr  standard.  Therefore, 
today's  certification  of  the  ETX  kit  for 
DDEC  n  engines  applies  to  DDEC II 
engines  certified  to  meet  California 
emissions  standards,  subject  to  the 
conditions  discussed  below. 

The  equipment  certified  today  may 
require  additional  review  by  the 
California  Air  Resources  Board  (CARB) 
before  use  in  the  State  of  California. 
EPA  recognizes  that  special  situations 
may  exist  in  California  that  are  reflected 
in  the  unique  emissions  standards, 
engine  calibrations,  and  fuel 
specifications  of  the  State.  While 
requirements  of  the  federal  urban  bus 
program  apply  to  several  metropolitan 
areas  in  California,  EPA  understands  the 
view  of  CARB  that  equipment  certified 


under  the  urban  bus  program,  to  be  used 
in  California,  must  be  provided  with  an 
executive  order  exempting  it  from  the 
anti-tampering  prohibitions  of  that 
State.  Parties  interested  in  additional 
information  should  contact  the 
Aftermarket  Part  Section  of  CARB,  at 
(818) 575-6848. 

rv.  Certification  and  Conditional 
Certification 

EPA  has  reviewed  this  notification, 
along  with  comments  received  from 
interested  parties,  and  finds  the 
equipment  described  in  this  notification 
of  intent  to  certify: 

(1)  Complies  with  a  particulate  matter 
emissions  standard  of  0.10  g/bhp-hr, 
without  causing  the  applicable  engine 
families  to  exceed  other  applicable 
emission  requirements,  subject  to  the 
conditions  discussed  below; 

(2)  Will  not  cause  an  uiueasonable 
risk  to  the  public  health,  welfare  or 
safety; 

(3)  Will  not  result  in  any  additional 
range  of  parameter  adjustability;  and 

(4)  Meets  other  requirements 
necessary  for  certification  under  the 


Urban  Bus  Rebuild  Requirements  (40 
CFR  Sections  85.1401  through  85.1415). 

With  the  following  conditions,  EPA 
hereby  certifies  this  equipment  for  use 
in  the  Urban  Bus  Retrofit/Rebuild 
Program.  As  noted  above,  the  equipment 
being  certified  today  includes,  for  1988- 
1990  model  year  engines,  an  upgraded 
control  program  for  the  electronic 
control  module.  EPA  has  recently 
become  concerned  that  many 
electronically  controlled  engines  may 
have  been  equipped  by  the  original 
manufacturers  with  strategies  designed 
to  decrease  fuel  consumption  during 
certain  driving  modes  not  substantially 
included  in  the  federal  test  procedure, 
with  the  effect  of  substantially 
increasing  NO,  dining  these  modes. 
Such  electronic  control  strategies  have 
the  potential  to  be  "defeat  devices"  as 
defined  at  40  CFR  86.094-22,  and  thus 
may  violate  40  CFR  85.1406  and 
85vl408  if  included  in  an  urban  bus 
retrofit  application.  The  upgraded 
control  program  used  for  the  1988-1990 
model  year  upgrade  must  therefore  be 
reviewed  for  such  violations. 


Federal  Register /Vol.  63,  No.  182 /Monday,  September  21.  1998 /Notices 


50237 


As  a  result,  certification  of  the  ETX 
kit,  as  it  applies  to  1988  through  1990 
model  year  engines,  is  conditioned 
upon  Engelhard  demonstrating  by 
January  1, 1999  that  any  replacement 
engine  control  module  (ECM)  or  ECM 
program  used  in  conjunction  with  the 
certified  kit  will  not  adversely  impact 
the  emissions  of  NOx  in  comparison  to 
the  ECM  or  ECM  program  that  is  being 
replaced  under  conditions  which  may 
reasonably  be  expected  to  be 
encountered  in  normal  vehicle 
operation  and  use  unless  such 
conditions  are  substantially  included  in 
the  Federal  emission  test  procedure. 
The  equipment,  the  ETX-aOOZ"™ 
Emissions  Rebuild  Kit,  may  be  used 
inunediately  by  transit  operators  in 
compliance  with  requirements  of  this 
program,  subject  to  the  above  condition. 

V.  Transit  Operator  Reqmnsibilities 

Today's  Federal  Register  notice 
annoimces  certification  of  the  above- 
described  Engelhard  equipment,  when 
properly  applied,  as  meeting  the  0.10  g/ 
bhp-hr  particulate  matter  standard  of 
the  Urban  Bus  Rebuild  Program  for 
urban  bus  engines  certified  as  meeting 
both  federal  and  Cahfomia  emissions 
standards.  Affected  urban  bus  operators 
who  choose  to  comply  with  compUance 
program  1  are  required  to  use  this,  or 
other  equipment  that  is  certified  to  meet 
the  0.10  g/bhp-hr  particulate  matter 
standard,  for  any  engines  listed  in  Table 
2  which  are  rebuilt  or  replaced  on  or 
after  March  22, 1999,  subject  to  the 
condition  of  Section  IV. 

Urban  bus  operators  who  choose  to 
comply  with  compliance  program  2  may 
use  the  certified  Engelhard  equipment, 
and  those  who  use  this  equipment  may 
claim  the  respective  particulate  matter 
certification  level  &t)m  Table  2  when 
calculating  their  Fleet  Level  Attained 
(FLA),  subject  to  the  condition  of 
Section  IV. 

Urban  bus  operators  must  be  aware  of 
their  responsibility  for  maintenance  of 
records  pursuant  to  40  CFR  85.1403 
through  85.1404.  The  ETX  kit  may  not 
include,  depending  upon  model  year  of 
the  applicable  engine,  fuel  injectors, 
engine  camshafts,  and  blower  assembly. 
As  stated  in  the  program  regulations  (40 
CFR  85.1401  throu^  85.1415), 
operators  should  maintain  records  for 
each  engine  in  their  fleet  to  demonstrate 
that  they  are  in  compliance  with  the 
Urban  Bus  Rebuild  Requirements 
beginning  on  January  1, 1995.  These 
records  include  purchase  records, 
receipts,  and  part  numbers  for  the  parts 
and  components  used  in  the  rebuilding 
of  urban  bus  engines.  Urban  bus 
operators  must  be  able  to  demonstrate 
that  all  parts  used  in  the  rebiiilding  of 


engines  are  in  compliance  with  program 
requirements.  In  other  words,  uiban  bus 
operators  must  be  able  to  demonstrate 
that  all  required  components  of  the  kit 
certified  in  today's  Federal  Register 
notice  are  installed  on  applicable 
engines. 

Dated:  September  1 1 , 1 998. 

Robert  Perdasepe, 

Assistant  Administrator  for  Air  and 
Radiation. 

|FR  Doc.  98-25198  Filed  9-18-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6164-3] 

Clean  Air  Act  Advisory  Committee: 
Accident  Prevention  Sut>committee's 
RMP  Implementation  Workgroup; 
Series  of  Conference  Call  Meetings 
September-OecemtMr,  1998 

AGENCY:  Environmental  Protection 
Agency  [EPA]. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Section  112(r)  of  the  Qean 
Air  Act  (CAA)  requires  covered  facilities 
to  develop  risk  management  programs  to 
prevent  accidental  releases  of  dangerous 
chemicals.  Facilities  are  to  submit  risk 
management  plans  (RMPs)  to  a  central 
location  by  June  1999.  The  RMPs  will  be 
electronically  available  to  State  and 
local  governments  and  citizens  to  help 
them  underatand  local  chemical  hazards 
and  take  steps  to  prevent  accidents. 

The  Accident  Prevention 
Subcommittee  of  the  CAA  Adviswy 
Committee  was  established  in 
September  1996  to  provide  EPA  with 
advice  and  counsel  on  scientific  and 
technical  aspects  of  CAA  section  112(r). 
In  October  1996,  the  Accident 
Prevention  Subcommittee  established 
the  Electronic  Submission  Workgroup 
which  submitted  its  final 
recommendations  report  on  Jtme  18, 
1997.  At  its  May  9th  meeting,  the 
Accident  Prevention  Subcommittee 
estabUshed  a  second  workgroup,  the 
RMP  Implementation  Workgroup,  to 
ensure  that  all  stakeholders  have  the 
tools  they  need  to  implement  a  risk 
management  program  under  CAA 
§112(r). 

The  RMP  Implementation  Workgroup 
identifies  activities  that  must  be 
undertaken  and  products  that  must  be 
developed.  Additionally,  the  Workgroup 
makes  recommendations  to  EPA  and  the 
Accident  Prevention  Subcommittee 
about  the  best  methods  for  carrying  out 
these  activities.  The  Workgroup  works 
with  EPA  to  ensiue  that  products  are 


developed  and  issues  are  addressed 
within  appropriate  time  frames. 
The  Workgroup  addresses  the 
following: 

1.  Risk  Communication 

2.  Guidance  for  Implementing 
Agencies 

•  3.  Guidance  for  Industry 

4.  Audit  protocol  and  guidance 

5.  RMP*Info.  RMP'Submit 

6.  Outreach,  Training,  and  Program 
Evaluation 

7.  Guidance  for  LEPCs 

The  Wori>group  includes  30-35 
members,  with  balanced  membership 
from  the  following  organizations:  States, 
local  government  and  LEPCs,  industry, 
environmentalists,  non-profits,  EPA 
CEPPO  (HQ  and  Regions),  other  EPA 
offices,  and  other  groups. 
DATES:  Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  notice 
is  hereby  given  that  the  next  four 
meetings  of  the  RMP  Implementation 
Woikgroup  will  be  held  at  the  following 
times  (all  Eastern  time). 

(1)  September  16, 1998—2:00  pjn.  to 
4:00  p.m. 

(2)  October  21, 1998—2:00  p.m.  to 
4:00  p.m. 

(3)  November  18, 1998 — 2:00  p.m.  to 
4:00  p.m. 

(4)  December  16, 1998 — 2:00  p.m.  to 
4:00  p.m. 

On  September  9, 1998,  the  Accident 
Prevention  Subcommittee  voted  for 
continuation  of  the  RMP 
Implementation  Woikgroup  through 
calendar  year  1999.  Meetings  after 
December  of  this  year  will  be  scheduled 
and  announced  at  least  four  weeks  in 
advance.  All  meetings  are  open  to  the 
public. 

ADDRESSES:  The  Workgroup  meetings 
held  in  September,  October  and 
November  will  be  located  at  EPA 
Headquarters  in  Washington,  D.Q,  in 
Washington  Information  Center  (WIC) 
conference  room  #13  North.  The  address 
is  401  M  St.,  SW,  Washington,  D.C. 
20460.  The  location  of  the  final  meeting 
in  December  will  be  announced  at  least 
two  weeks  prior  to  the  meeting  date. 
Members  of  the  public  are  welcome  to 
attend  in  person. 

FOR  FURTHER  INFORMATION:  Members  of 
the  public  desiring  additional 
information  about  these  meetings 
should  contact  Kate  Narburgh,  US  EPA 
(5104).  401  M.  St.,  SW,  Washington,  DC 
20460,  via  the  Internet  at: 
naiturgh  Jcate@epawail.epa.gov,  by 
telephone  at  (202)  260-8247  or  FAX  at 
(202) 401-3448. 

Additional  information  on  the  RMP 
Implementation  Woikgroup  is  available 
on  the  Internet  at:  http://www.epa.gov/ 
swercepp/rmp-impJitml.  Information  on 
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the  Accident  Prevention  Subcommittee 
is  available  at:  http://www.epa.gov/ 
swercepp/acc-pre.html. 

If  you  would  like  to  automatically 
receive  future  information  on  the 
Accident  Prevention  Subcommittee  and 
its  Workgroups  by  e-mail,  you  can 
subscribe  to  the  EPA-RMP  Listserve  by 
sending  the  following  message  to 
listserver@unixmail.rtpnc.epa.gov: 

SUBSCRIBE  EPA-RMP  <Your 
firstnamo  <Your  lastname> 

Example:  SUBSCRIBE  EPA-RMP  John 
Smith 
Dated:  September  15, 1998. 

Karen  Shanahan, 

Designated  Federal  Official. 

(FR  Doc  98-25197  Filed  9-18-98;  8:45  am) 

BiLLMO  CODE  wao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6143-C] 

ACTION:  Notice  of  Management 
Committee  Meeting 

summary:  The  Gulf  of  Mexico  Program 
will  hold  it's  Management  Committee 
Meeting  October  13  &  14, 1998  at  the 
Magnolia  Plantation  Hotel  in  Gul^ort, 
Mississippi. 

DATES:  The  meeting  will  be  held  on 
October  13  &  14, 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  MagnoUa  Plantation  Hotel,  16391 
Robinson  Road,  Gul^ort,  Mississippi. 
(601) 832-8400. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
James  D.  Giattina.  Director,  Gulf  of 
Mexico  Program  Office.  Building  1103, 
Room  202,  Stennis  Space  Center,  MS 
39529-6000  at  (228) 688-1172. 
SUPPt-EMENTARY  INFORMATKW:  The  Gulf 
of  Mexico  Program  will  hold  its 
Management  Committee  Meeting  on 
October  13  &  14, 1998  at  the  Magnolia 
Plantation  Hotel  in  Gulfport,  MS.  The 
meeting  is  from  1:00  p.m.  until  5:00 
p.m.  on  the  13th  and  from  8:30  a.m. 
until  2:00  p.m.  on  the  14th.  Agenda 
items  will  include:  Gulfwide  Priorities  & 
Watershed/Estuary  Targets  and  Updates 
for  Public  Health.  Nonindigenous 
Species,  Nutrient  Enrichment  &  Habitat 
Focus  Teams:  National  Fish  &  WildUfe 
Foundation  Gulf  Habitat  Restoration 
Fimd  presentation;  Mississippi  River/ 
Gulf  of  Mexico  Nutrient  Task  Force 
Update;  and  Coastal  Sewage  Issue 
Characterization  report. 

The  meeting  is  open  to  the  public. 
James  D.  Giattina, 

Director,  Gulf  of  Mexico  Program  Office. 
[FR  Doc.  98-25199  Filed  9-18-98;  8:45  ami 
BtLUNO  COOE  Ma»-CO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6163-3] 

Notice  Of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liat)ility 
Act  of  1 980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act,  Industrial  Hard 
Chrome  Plating  Superfund  Site 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  Notification  is  hereby  given 
that  a  Proposed  Prospective  I*urchaser 
agreement  (PPA)  associated  with  the 
Industrial  Hard  Chrome  Plating 
Superfund  Site  located  in  Denver, 
Colorado  was  executed  by  the  United 
States  Department  of  Justice  on  August 
18, 1998.  This  Agreement  is  subject  to 
final  approval  after  the  comment  period. 
The  Prospective  Purchaser  Agreement 
would  resolve  certain  potential  EPA 
claims  imder  sections  106  and  107  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Uability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
against  919  Santa  Fe  Properties,  LLC, 
the  prospective  purchaser  (the 
purchaser). 

The  settlement  would  require  the 
purchaser  to  pay  the  U.S. 
Environmental  Protection  Agency 
$2,500.  The  purchaser  intends  to  use  the 
purchased  property  for  a  parking  and 
office  buil(^g.  The  purchaser  agreed  to 
provide  EPA  with  an  irrevocable  right  of 
access  to  the  Site,  to  conduct  all 
business  in  compliance  with  all 
applicable  local.  State,  and  federal  laws 
and  regulations,  and  to  exercise  due 
care  at  the  Site.  The  purchaser  will 
record  a  certified  copy  of  the  PPA  with 
the  local  Recorder's  Office,  and 
thereafter,  each  deed,  title,  or  other 
instrument  conveying  an  interest  in  the 
Property  shall  contain  a  notice  stating 
that  the  Property  is  subject  to  the 
Agreement. 

For  thirty  (30)  days  following  the  date 
of  pubhcation  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
insi>ection  at  the  Superfund  Records 
Center  at  the  U.S.  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Denver,  Colorado  80202. 

Availability:  The  proposed  settlement 
is  available  for  public  inspection  at  the 


U.S.  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Denver, 
Colorado,  80202.  A  copy  of  the 
proposed  Agreement  may  be  obtained 
from  Mia  Wood,  Enforcement  Attorney, 
U.S.  Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Denver, 
Colorado  80202.  Comments  should 
reference  the  "Industrial  Hard  Chrome 
Plating  Superfund  Site  Prospective 
Purchaser  Agreement"  and  should  be 
forwarded  to  Veronica  Jacobson, 
Enforcement  Specialist,  at  the  U.S. 
Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  Denver, 
Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mia  Wood,  Enforcement  Attorney,  U.S. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Denver, 
Colorado  80202.  (303)  312-6554. 

William  P.  Yellowtail. 

Regional  Administrator,  Region  VM. 

(FR  Doc.  98-25194  Filed  9-18-98;  8:45  am] 

BHJJNQ  COOE  aSM-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  IN  9&-48;  DA  M-170q 


International  Mobile 
Telecommunications 


-2000  (IMT-2QO0) 


AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  seeking  comment. 

SUMMARY:  Commission  staff  seeks 
comment  on  spectrum  issues  related  to 
third  generation  wireless 
telecommunications  systems. 
DATES:  Comments  are  due  on  or  before 
September  30, 1998. 
ADDRESSES:  Parties  should  file  an 
original  and  one  copy  of  comments  with 
Richard  B.  Engelman,  Chief,  Planning  & 
Negotiations  Division,  International 
Bureau,  Federal  Commimications 
Commission,  2000  M  St.,  N.W.,  Suite 
800,  Washington,  D.C.  20554. 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  International  Reference 
Center,  2000  M  St.,  N.W.,  Room  102, 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  C.  McLaughlin,  International 
Bureau  at  (202)  418-2404. 
SUPPLEMENTARY  INFORMATION:  This 
public  notice  was  released  August  26, 
1998  and  is  available  in  its  entirety  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  International 
Reference  Center,  2000  M  St.,  N.W., 
Room  102,  Washington,  D.C.  20554  and 
may  also  be  purchased  from  the 
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Commission's  copy  contractor, 
International  Transcription  Services, 
(202)  857-3800.  fax  (202)  857-3805, 
1231  20th  Street,  N.W.,  Washington, 
D.C.  20036. 

Sjmopsis  of  the  Public  Notice 

The  International  Telecommimication 
Union  (ITU)  is  in  the  process  of 
identifying  the  long-term  spectrum 
requirements  for  future  "third 
generation"  mobile  wireless 
telecommunications  systems,  referred  to 
as  International  Mobile 
Telecommunications— 2000  (IMT- 
2000).  In  1992,  the  ITU  identified  230 
megahertz  of  spectrum  near  2  GHz  that 
could  be  used  by  administrations 
wishing  to  implement  IMT-2000 
systems.  Based  on  concerns  that  230 
megahertz  might  be  insufficient  in  the 
long  term,  the  ITU  is  now  considering 
whether  additional  spectrum  should  be 
identified  for  IMT-2000  systems.  In 
conjunction  with  the  ITU's  efforts. 
Commission  staff^  are  participating  in 
domestic  and  international  efforts  to 
determine  whether  additional  spectrum 
is  required  for  IMT-2000  systems  and, 
if  so,  how  much.  This  determination, 
along  with  the  possible  identification  of 
frequency  bands  that  could  be  made 
available  for  use  by  IMT-2000  systems, 
must  include  consideration  of  numerous 
factors,  including:  other  wireless 
services  that  have  already  been 
authorized;  compatibility  with  current 
spectrum  uses;  interference  potential; 
and  sharing  issues.  To  refine  our 
analysis  of  potential  IMT-2000 
spectrum  needs.  Commission  staff  seeks 
comment  on  a  series  of  questions 
regarding  the  types  of  wireless  services 
expected  in  the  future,  bandwidth  and 
overall  spectrum  requirements, 
spectrum  location,  technological 
advancements,  and  spectrum  efficiency. 
We  also  seek  comment  regarding  the 
potential  impact  on  the  existing  services 
and  the  potential  for  IMT-2000  sharing 
with  those  services. 
Richard  B.  Engelman, 
Chief,  Planning  &  Negotiations  Division, 
International  Bureau. 

[FR  Doc.  98-25165  Filed  9-18-98;  8:45  am] 
BILUNQ  CODE  t712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1241-DR] 

Florida;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1241-DR),  dated  September  4, 1998,  and 
related  determinations. 
EFFECTIVE  DATE:  September  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  4, 1998,  the  President 
declared  a  major  disaster  under  the    . 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

I  have  detennined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  Hurricane  Earl  on  September  3, 1998  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  P.L.  93-288,  as 
amended  ("the  Stafford  Act").  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purp>oses,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Paul  Fay  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Bay,  Dixie,  Franklin,  Gulf,  and  Wakulla 
Counties  for  Individual  Assistance. 

All  coimties  within  the  State  of  Florida  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 


Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
.  Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Junes  L.  Witt, 

Director. 

[FR  Doc.  98-25187  Filed  »-18-98;  6:45  am] 

BNJJNQ  CODE  (TlS-tt-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


[FEMA-1244-OR] 

New  Yorl(;  Amendment  No.  1  to  Notice 
Of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York  (FEMA-1244-DR),  dated 
September  11, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  September  11, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMBITARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  11, 1998. 

Monroe,  Oneida,  and  Wayne  Counties  for 
Categories  A  and  B  (debris  removal  and 
emergency  protective  measures)  under  the 
Public  Assistance  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Besponse  and 
Recovery  Directorate. 
(FR  Doc.  98-25184  Filed  9-18-98;  8:45  am) 

BHJJNQ  CODE  CTIS-Ot-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1243-OR] 

South  Carolina;  Major  Disaster  and 
Raiated  Determinations 

agemcy:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Carolina 
(FEMA-1243-DR).  dated  September  4, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  September  4.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  E)C 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  4. 1998,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Carolina, 
resulting  from  Hurricane  Bonnie  on  August 
25, 1998,  through  and  including  September 
1, 1998  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Pub.L.  93-288.  as  amended  ("the 
Stafford  Act").  1,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of  South 
Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exp>enses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfRcer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Horry  County  for  Public  Assistance. 

All  counties  within  the  State  of  South 
Carolina  are  eligible  to  apply  for 


assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Pro-am;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
James  L.  Witt, 
Director. 
[FR  Doc.  98-25185  Filed  9-18-98;  8:45  amj 

BILUNQ  CODE  a71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1239-DR] 

Texas;  Amendment  No.  7  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1239-DR),  dated  August  26, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  September  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  areas  among  those  area 
determined  to  have  been  adversely 
afl^ected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  26, 1998. 

Edwards  County  for  Individual  Assistance 
(already  designated  for  Public  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Dennis  H.  Kwiatkowski, 
Deputy  Associate  Director,  Hesponse  and 
Recovery  Directorate. 
|FR  Doc.  98-25188  Filed  9-18-98;  8:45  am] 

BILUNG  CODE  «71t-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1242-DR] 

Connnonwealtti  of  Virginia;  Major 
Disaster  and  Reiated  Determinations 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Virginia  (FEMA-1242-DR),  dated 
September  4, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  September  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  4, 1998,  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.). 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Virginia,  resulting  from  Hurricane  Bonnie  on 
August  25, 1998,  through  and  including 
September  1, 1998,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Pub.L.  93-288,  as  amended  ("the 
Stafford  Act").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  Commonwealth 
of  Virginia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  J.  Gimter  of  the 
Federal  Emergency  Management  Agency 
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to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Virginia 
to  have  been  affected  adversely  by  this 
declared  major  disaster: 

The  independent  cities  of  Chesapeake, 
Norfolk,  Portsmouth,  Suffolk,  and  Virginia 
Beach  for  Individual  Assistance. 

All  counties  within  the 
Commonwealth  of  Virginia  are  eligible 
to  apply  for  assistance  under  the  Hazard 
Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director 

[FR  Doc.  98-25186  Filed  9-18-98;  8:45  am] 

BILUNQ  CODE  671S-02-P 


FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  10:00  A.M.,  Wednesday, 

September  23, 1998. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board,  1777  F 

Street,  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 

PORTIONS  OPEN  TO  THE  PUBUC: 

•  Mortgage  Partnership  Finance 
Program:  Terms  and  Conditions. 

•  Office  of  Finance — Board 
Appointments. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202)  408-2837. 

William  W.  Ginsberg, 

Managing  Director. 

[FR  Doc.  98-25246  Filed  9-17-98;  10:45  am) 

BiLUNQ  CODE  «r2S-01-P 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 

Maritime  Commission. 

TIME  AND  DATE:  10:00  A.M.— September 

21, 1998. 

PLACE:  800  North  Capitol  Street.  N.W.— 

Room  904,  Washington,  D.C. 


STATUS:  Closed. 

MATTER(S)  TO  BE  CONSIDERED:  1.  Carrier 

Pricing  Practices  in  the  Transpacific 

Trades. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking,  Secretary,  (202)  523- 

5725. 

Josepli  C.  Polking, 

Secretary. 

(FR  Doc.  98-25316  Filed  9-17-98;  2:55  pm) 

8IUJNQ  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0304] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Application  for  FDA  Approval  to 
Market  a  New  Drug 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  21, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Applicatioii  for  FDA  Approval  to 
Market  a  New  Drug— 21  CFR  Part 
314— (OMB  Control  Number  0910- 
0001 — ^Reinstatement) 

Under  section  505(a)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(a)).  a  new  drug  may  not 


be  commercially  marketed  in  the  United 
States,  imported,  or  exported  from  the 
United  States,  unless  an  approval  of  an 
application  filed  with  FDA  under 
section  505(b)  or  (j)  of  the  act  is  effective 
with  respect  to  such  drug.  Section 
505(b)  and  (j)  of  the  act  requires  a 
sponsor  to  submit  to  FDA  a  new  drug 
application  (NDA)  containing,  among 
other  things,  full  reports  of 
investigations  that  show  whether  or  not 
the  drug  is  safe  and  effective  for  uae,  a 
full  list  of  articles  used  as  components 
in  the  drug,  a  full  description  of 
manufacturing  methods,  samples  of  the 
drugs  required,  specimens  of  the 
labeling  proposed  to  be  used,  and 
certain  patent  information  as  applicable. 
Under  the  act,  it  is  the  sponsor's 
responsibility  to  provide  the 
information  needed  by  FDA  to  make  a 
scientific  and  technical  determination 
that  the  product  is  safe  and  effective. 

This  infoiination  collection  approval 
request  is  for  all  information 
requirements  imposed  on  sponsors  by 
the  regulations  under  part  314  (21  CFR 
part  314),  who  apply  for  approval  of  a 
NDA  in  order  to  market  or  to  continue 
to  market  a  drug. 

The  following  sections  in  part  314  set 
forth  the  specific  format  and  content 
requirements  for  NDA's. 

Section  314.50(a)  requires  that  an 
application  form  (Form  FDA  356h) 
includes  basic  introductory  information 
about  the  drug  as  well  as  a  checkUst  of 
enclosures.  (Section  314.50(a)  is  already 
approved  by  OMB  under  0910-0338  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 

Section  314.50(b)  requires  that  an 
index  be  submitted  with  the  archival 
copy  of  the  application  and  that  it 
reference  certain  sections  of  the 
application. 

-    Section  314.50(c)  requires  that  a 
summary  of  the  application  be 
submitted  that  presents  a  good  general 
synopsis  of  all  the  technical  sections 
and  other  information  in  the 
application. 

Section  314.50(d)  requires  that  the 
NDA  contain  the  following  technical 
sections  about  the  new  drug:  Chemistry, 
manufacturing,  and  controls; 
nonclinical  pharmacology  and 
toxicology;  human  pharmacokinetics 
and  bioavailability;  microbiology; 
clinical  data;  and  statistical  section. 

Section  314.50(e)  requires  the 
applicant  to  submit  samples  of  the  drug 
if  requested  by  FDA.  In  addition,  the 
archival  copy  of  the  application  must 
include  copies  of  the  label  and  all 
labeling  for  the  drug. 

Section  314.50(f)  requires  that  case 
report  forms  and  tabulations  be 
submitted  with  the  archival  copy. 
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Section  314.50(h)  requires  that  patent 
information  as  described  under  §  314.53 
be  submitted  with  the  application. 
(Section  314.50(h)  is  already  approved 
by  0MB  under  0910-0305  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  document.) 

Section  314.50(i)  requires  that  patent 
certification  information  be  submitted 
in  505(b)(2)  applications  for  patents 
claiming  the  drug,  drug  product, 
method  of  use.  or  method  of 
manufacturing.  (Section  314.50(i)  is 
already  approved  by  OMB  under  0910- 
0305  and  is  not  included  in  the  hour 
burden  estimates  in  Table  1  of  this 
document.) 

"Section  314.50(j)  requires  that 
applicants  that  request  a  period  of 
marketing  exclusivity  submit  certain 
information  with  the  application. 
(Section  314.50(j)  is  already  approved 
by  OMB  under  0910-0305  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  document.) 

Section  314.50(k)  requires  that  an 
archival,  review,  and  field  copy  of  the 
application  be  submitted. 

Section  314.52  requires  that  notice  of 
certification  Of  invalidity  or 
noninfringement  of  a  patent  to  patent 
holders  and  NDA  holders  be  sent  by 
505(b)(2)  applicants  and  that  certain 
content  and  notiHcation  procedures  be 
followed.  (Section  314.52  is  already 
approved  by  OMB  under  0910-0305  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 

Section  314.54  sets  forth  the  content 
requirements  for  applications  filed 
under  section  505(b)(2)  of  the  act. 

Section  314.60  sets  forth  reporting 
requirements  for  sponsors  who  amend 
an  unapproved  application. 

Section  314.65  states  that  the  sponsor 
must  notify  FDA  when  withdrawing  an 
unapproved  application. 

Sections  314.70  and  314.71  require 
that  supplements  be  submitted  to  FDA 
for  certain  changes  to  an  approved 
application. 

Section  314.72  requires  sponsors  to 
report  to  FDA  any  transfer  of  ownership 
of  an  application. 

Section  314.80(c)(1)  and  (c)(2)  sets 
forth  requirements  for  expedited 
adverse  drug  experience  postmarketing 
reports  and  foUowup  reports,  as  well  as 
for  periodic  adverse  drug  experience 
postmarketing  reports  (Form  FDA 
3500A).  (Section  314.80(c)(1)  and  (c)(2) 
is  already  approved  by  OMB  under 
0910-0230  and  0910-0291  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  document.) 

Section  314.80(c)(l)(i)  and  (c)(l)(iii) 
establish  recordkeeping  requirements 
for  reports  of  postmarketing  adverse 
drug  experiences.  (Sections 


314.80(c)(l)(i)  and  (c)(l)(iii)  is  already 
approved  by  OMB  under  0910-0230  and 
0910-0291  and  is  not  included  in  the 
hour  burden  estimates  in  Table  1  of  this 
document.) 

Section  314.81(b)(1)  requires  that  field 
alert  reports  be  submitted  to  FDA  (Form 
FDA  3331). 

Section  314.81(b)(2)  requires  that 
annual  reports  be  submitted  to  FDA 
(Form  FDA  2252). 

Section  314.81(b)(3)(i)  requires  that 
drug  advertisements  and  promotional 
labeling  be  submitted  to  FDA  (Form 
FDA  2253).  (Section  314.81(b)(3)(i)  is 
already  approved  by  OMB  in 
"Transmittal  of  Advertisements  and 
Promotional  Labeling  foi*  Drugs  and 
Biologies  For  Human  Use."  which 
published  in  the  Federal  Register  of 
October  24, 1997  (62  FR  55408),  and  is 
not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 

Section  314.81(b)(3)(iii)  sets  forth 
reporting  requirements  for  sponsors 
who  withdraw  an  approved  drug 
product  from  sale.  (Section 
314.81(b)(3)(iii)  is  already  approved  by 
OMB  under  0910-0045  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  docimient.) 

Section  314.90  sets  forth  requirements 
for  sponsors  who  request  waivers  from 
FDA  for  compliance  with  §§  314.50 
through  314.81.  (The  information 
collection  hour  burden  estimate  for 
NDA  waiver  requests  is  included  in 
Table  1  of  this  document  under 
estimates  for  §§314.50,  314.60,  314.70. 
and  314.71.) 

Section  314.93  sets  forth  requirements 
for  submitting  a  suitability  petition  in 
accordance  with  21  CFR  10.20  and 
10.30.  (Section  314.93  is  already 
approved  by  OMB  under  0910-0183  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 

The  following  sections  in  part  314  set 
forth  requirements  when  submitting  an 
abbreviated  new  drug  application 
(ANDA). 

Section  314.94(a)  and  (d)  requires 
that  an  ANDA  contain  the  following  and 
information:  Application  form;  table  of 
contents;  basis  for  ANDA  submission; 
conditions  of  use;  active  ingredients; 
route  of  administration,  dosage  form, 
and  strength;  bioequivalence;  labeling; 
chemistry,  manufacturing,  and  controls; 
samples;  and  patent  certification. 

Section  314.95  requires  that  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent  to  patent 
holders  and  NDA  holders  be  sent  by 
ANDA  applicants.  (Section  314.95  is 
already  approved  by  OMB  under  0910- 
0305  and  is  not  included  in  the  hour 
burden  estimates  in  Table  1  of  this 
document.) 


Section  314.96  sets  forth  requirements 
for  amendments  to  an  unapproved 
application. 

Section  314.97  sets  forth  requirements 
for  submitting  supplements  to  an 
approved  ANDA  for  changes  that 
require  FDA's  approval. 

Section  314.98(a)  sets  forth 
postmarketing  adverse  drug  experience 
reporting  and  recordkeeping 
requirements.  (Section  314.98(a)  is 
already  approved  by  OMB  under  0910- 
0230  and  0910-0291  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  document.) 

Section  314.98(c)  requires  other 
postmarketing  reports:  Field  alert 
reports  (Form  FDA  3331),  annual 
reports  (Form  FDA  2252),  and 
advertisements  and  promotional 
labeling  (Form  FDA  2253).  (The 
information  collection  hour  burden 
estimate  for  field  alert  reports  is 
included  in  Table  1  of  this  document 
under  §  314.81(b)(1);  the  estimate  for 
advertisements  and  promotional 
labeling  is  included  under 
§314.81(b)(3)(i).) 

Section  314.99(a)  requires  that 
sponsors  comply  with  certain  reporting 
requirements  for  withdrawing  an 
unapproved  ANDA  and  for  a  change  in 
ownership  of  an  ANDA. 

Section  314.99(b)  sets  forth 
requirements  for  sponsors  who  request 
waivers  from  FDA  for  compliance  with 
§§314.92  through  314.99.  (The 
information  collection  hour  burden 
estimate  for  ANDA  waiver  requests  is 
included  in  Table  1  of  this  document 
under  estimates  for  §§  314.94(a)  and  (d), 
314.96,  and  314.97.) 

Section  314.101(a)(3)  states  that,  if 
FDA  refuses  to  file  an  application,  the 
applicant  may  request  an  informal 
conference  with  FDA  and  request  that 
the  application  be  filed  over  protest. 

Section  314.107(c)(4)  requires  notice 
to  FDA  by  ANDA  or  505(b)(2) 
application  holders  of  any  legal  action 
concerning  patent  infringement. 
(Section  314.107(c)(4)  is  already 
approved  by  OMB  under  0910-0305  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 

Section  314.107(e)(2)(iv)  requires  that 
an  applicant  submit  a  copy  of  the  entry 
of  the  order  or  judgement  to  FDA  within 
10  working  days  of  a  final  judgement. 
(Section  314.107(e)(2)(iv)  is  already 
approved  by  OMB  under  0910-0305  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this.document.) 

Section  314.107(f)  requires  that  an 
ANDA  or  505(b)(2)  applicants  notify 
FDA  of  the  filing  of  any  legal  action 
filed  within  45  days  of  receipt  of  the 
notice  of  certification.  A  patent  owner 
may  also  notify  FDA  of  the  filing  of  any 
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legal  action  for  patent  infringement.  The 
patent  owner  or  approved  application 
holder  who  is  an  exclusive  patent 
licensee  must  submit  to  FDA  a  waiver 
that  waives  the  opportunity  to  file  a 
legal  action  for  patent  infringement. 
(Section  314.107(fl  is  already  approved 
by  0MB  under  0910-0305  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  docimient.) 

Section  314.110(a)(3)  and  (a)(4) 
requires  after  receipt  of  an  FDA 
approvable  letter,  an  applicant  request 
an  opportunity  for  a  hearing  on  the 
question  of  whether  there  are  grounds 
for  denying  approval  of  the  application. 
(Section  314.110(a)(3)  and  (a)(4)  is 
included  under  the  parts  10  through  16 
(21  CFR  part  10  through  16)  hearing 
regulations,  in  accordance  with 
§  314.201,  and  is  not  included  in  the 
hour  burden  estimates  in  Table  1  of  this 
document.) 

Section  314.110(a)(5)  requires  that, 
after  receipt  of  an  approvable  letter,  an 
applicant  notify  FDA  that  it  agrees  to  an 
extension  of  the  review  period  so  that  it 
can  determine  whether  to  respond 
further. 

Section  314.110(b)  provides  that,  after 
receipt  of  an  approvable  letter,  an 
ANDA  applicant  may  request  an 
opportunity  for  a  hearing  on  the 
question  of  whether  there  are  grounds 
for  denying  approval  of  the  application. 
(Section  314.110(b)  is  included  under 
parts  10  through  16  hearing  regulations, 
in  accordance  with  §  314.201,  and  is  not 
included  in  the  hour  biu-den  estimates 
in  Table  1  of  this  document.) 

Section  314.120(a)(3)  requires  that  an 
applicant  request  within  10  days  after 
receipt  of  a  not  approvable  letter,  an 
opportunity  for  a  hearing  on  the 
question  of  whether  there  are  grounds 
for  denying  approval  of  the  application. 
(Section  314.120(a)(3)  is  included  under 
the  parts  10  through  16  hearing 
regulations,  in  accordance  with 
§  314.120,  and  is  not  included  in  the 
hour  burden  estimates  in  Table  1  of  this 
document.) 

Section  314.120(a)(5)  requires  that  an 
applicant  notify  FDA  within  10  days 
after  receipt  of  a  not  approvable  letter, 
that  it  agrees  to  an  extension  of  the 
review  period  so  that  it  can  determine 
whether  to  respond  further. 
.  Section  314.122(a)  states  that  an 
ANDA  or  a  suitability  petition  that 
relies  on  a  listed  drug  that  has  been 
voluntarily  withdrawn  from  sale  must 
be  accompanied  by  a  petition  seeking  a 
determination  whether  the  drug  was 
withdrawn  for  safety  or  effectiveness 
reasons.  (Section  314.122(a)  is  already 
approved  by  OMB  under  0910-0183  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 


Section  314.122(d)  sets  forth 
requirements  for  relisting  petitions  for 
unlisted  discontinued  products. 
(Section  314.122(d)  is  already  approved 
by  OMB  under  0910-0183  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  document.) 

Section  314.126(c)  sets  forth 
requirements  for  a  petition  to  waive 
criteria  for  adequate  and  well-controlled 
studies.  (Section  314.126(c)  is  already 
approved  by  OMB  under  0910-0183  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 

Section  314.151(a)  and  (b)  set  forth 
requirements  for  the  withdrawal  of  and 
approval  of  an  ANDA  and  the 
applicant's  opportunity  for  a  hearing 
and  Submission  of  comments.  (Section 
314.151(a)  and  (b)  is  included  under  the 
parts  10  through  16  hearing  regulation, 
in  accordance  with  §  314.201,  and  it  is 
not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  doounent.) 

Section  314.151(c)  sets  forth  the 
requirements  for  withdrawal  of  approval 
of  an  ANDA  and  the  applicant's 
opportunity  to  submit  written  objections 
and  participate  in  a  limited  oral  hearing. 
(Section  314.151(c)  is  included  under 
the  parts  10  through  16  hearing 
regulations,  in  accordance  with 
§  314.201,  and  is  not  included  in  the 
houx  burden  estimates  in  Table  1  of  this 
document.) 

Section  314.152(b)  sets  forth  the 
requirements  for  suspension  of  an 
ANDA  when  the  listed  drug  is 
voluntarily  withdrawTi  for  safety  and 
effectiveness  reasons,  and  the 
applicant's  opportunity  to  present 
comments  and  participate  in  a  limited 
oral  hearing.  (Section  314.152(b)  is 
included  under  the  parts  10  through  16 
hearing  regulations,  in  accordance  with 
§  314.201,  and  is  not  included  in  the 
hour  burden  estimates  in  Table  1  of  this 
document.) 

SecUon  314.161(b)  and  (e)  set  forth 
the  requirements  for  submitting  a 
petition  to  determine  whether  a  listed 
drug  was  voluntarily  withdrawrn  from 
sale  for  safety  or  effectiveness  reasons. 
(Section  314.161(b)  and  (e)  is  already 
approved  by  OMB  under  0910-0183  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 

Section  314.200(c),  (d).  and  (e) 
requires  that  applicants  or  others  subject 
to  a  notice  of  opportunity  for  a  hearing 
who  wish  to  participate  in  a  hearing  file 
a  written  notice  of  participation  and 
request  for  a  hearing  as  well  as  the 
studies,  data,  and  so  forth,  relied  on. 
Other  interested  persons  may  also 
submit  comments  on  the  notice.  This 
section  also  sets  forth  the  content  and 
format  requirements  for  the  applicants' 
submission  in  response  to  notice  of 


opportunity  for  hearing.  (Section 

314.200(c),  (d).  and  (e)  is  included 

under  the  parts  10  through  16  hearing 

regulations,  in  accordance  with 

§  314.201,  and  is  not  included  in  the 

hour  burden  estimates  in  Table  1  of  this 

document.) 

Section  314.200(f)  requires  that 
participants  in  a  hearing  may  make  a 
motion  to  the  presiding  officer  for  the 
inclusion  of  certain  issues  in  the 
hearing.  (Section  314.200(f)  is  included 
under  the  parts  10  through  16  hearing 
r^ulations,  in  accordance  with 
§  314.201,  and  is  not  included  in  the 
hour  burden  estimates  in  Table  1  of  this 
document.) 

Section  314.200(g),  requires  that  a 
person  who  responds  to  a  proposed 
order  from  FDA  denying  a  request  for  a 
hearing  provide  sufficient  data, 
information,  and  analysis  to 
demonstrate  that  there  is  a  genuine  and 
substantial  issue  of  fact  which  justifies 
a  hearing.  (Section  314.200(g)  is 
included  under  the  parts  10  through  16 
hearing  regulations,  in  accordance  with 
§  314.201,  and  is  not  included  in  the 
hour  burden  estimates  in  Table  1  of  this 
docimient.) 

Section  314.420  states  that  an 
applicant  may  submit  to  FDA  a  drug 
master  file  in  support  of  an  application, 
in  accordance  with  certain  content  and 
format  requirements. 

Section  314.430  states  that  data  and 
information  in  an  application  are 
disclosable  under  certain  conditions, 
unless  the  applicant  shows  that 
extraordinary  circumstances  exist. 
(Section  314.430  is  included  under  the 
parts  10  through  16  hearing  regulations, 
in  accordance  with  §  314.201,  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  document.) 

Section  314.530(c)  and  (e)  requires 
that,  if  FDA  withdraws  approval  of  a 
drug  approved  under  the  accelerated 
approval  procedures,  the  applicant  has 
the  opportunity  to  request  a  hearing  and 
submit  data  and  information.  (Section 
314.530(c)  and  (e)  is  included  under  the 
parts  10  through  16  hearing  regulation, 
in  accordance  with  §  314.201,  and  is  not 
included  in  the  hour  burden  estimates 
in  Table  1  of  this  docimient.) 

Section  314.530(f)  requires  that  an 
applicant  first  submit  a  petition  for  stay 
of  action  before  requesting  an  order 
from  a  court  for  a  stay  of  action  pending 

review.  (Section  314.530(f)  is  already 

approved  by  OMB  under  0910-0194  and 
is  not  included  in  the  hour  burden 
estimates  in  Table  1  of  this  document.) 

Section  314.550  requires  that 
applicants  submit  all  promotional 
materials  to  FDA  for  consideration 
during  the  preapproval  review  period. 
(The  burden  hours  required  for 
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§§  314.550  are  reported  and  approved 
under  0MB  control  number  0910-0376. 
which  published  in  the  Federal  Register 
at  62  FR  55408  and  is  not  included  in 
the  hour  burden  estimates  in  Table  1  of 
this  document.) 

Respondents  to  this  collection  of 
information  are  all  persons  who  submit 
an  application  or  abbreviated 
application  or  an  amendment  or 
supplement  to  FDA  imder  part  314,  to 
obtain  approval  of  a  new  drug  or 
antibiotic  drug,  and  any  person  who 
owns  an  approved  application  or 
abbreviated  application. 


In  the  Federal  Register  of  May  28, 
1998  (63  FR  29229).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  has  published  a 
Notice  of  Availability  of  a  Draft 
Guidance  for  Industry  on  Submission  of 
Abbreviated  Reports  and  Synopses  in 
Support  of  Marketing  Applications  in 
accordance  with  section  118  of  the  FDA 
Modernization  Act.  The  goal  of  the  draft 
guidance  is  to  reduce  the  submission 
burden  of  applicants  where  appropriate. 


The  estimated  PRA' reporting  burden  for 
§  314.50  reflects  an  anticipated 
reduction  of  300  hours  in  burden. 

Based  on  the  information  provided  by 
the  pharmaceutical  industry  for  the 
number  of  hours  per  response,  on  FDA's 
estimate  of  the  reduction  in  reporting 
resulting  ft'om  the  draft  guidance  for 
submitting  abbreviated  reports  and 
synopses  for  marketing  applications, 
and  on  FDA's  prior  experience  with 
respondents,  the  number  of  responses 
per  respondent,  and  the  number  of  total 
annual  responses,  FDA  estimates  the 
burden  of  this  collection  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden' 

21  CFR  Section 
[Fofm  Number) 

No.  of 
Respondents 

No.  of 

Responses  per 

Respondents 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

314.50  (b),  (c),  (d),  (e),  (f),  and  (k) 

83 

1.49 

124 

1,300 

161,200 

314.54 

4 

1.25 

5 

300 

1,500 

314.60 

144 

16.89 

2.432 

80 

194,560 

314.65 

18 

1.28 

23 

2 

46 

314.70  and  314.71 

418 

5.33 

2,229 

300 

668,700 

314.72 

59 

2.17 

128 

2 

256 

314.81(b)(1)  [3331) 

140 

5 

700 

48 

33,600 

314.81(b)(2)  [2252] 

269 

9.06 

2.438 

40 

97.520 

314.94(a)  and  (d) 

117 

3.96 

464 

480 

222.720 

314.96 

315 

12.43 

3,915 

80 

313.200 

314.97 

152 

19.74 

3,000 

80 

240.000 

314.98(c)  [2252] 

265 

17.17 

4,551 

40 

182,040 

314.99(a) 

46 

13.04 

600 

2 

1,200 

314.110(a)(5) 

55 

1.13 

62 

8 

496 

314.120(a)(5) 

26 

1.12 

29 

8 

232 

314.420 

450 

1.11 

500 

8 

4.000 

Total 

2,121.270 

I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  September  9. 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-25142  Filed  9-18-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0159] 

International  Conference  on 
Harmonisation;  Guidance  on  Quality  of 
Biotechnological/Biological  Products: 
Derivation  and  Characterization  of  Cell 
Substrates  Used  for  Production  of 
Biotachnologicai/Biological  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "Q5D  Quality  of 


Biotechnolo^cal/Biological  Products: 
Derivation  and  Characterization  of  Cell 
Substrates  Used  for  Production  of 
Biotechnological/Biological  Products." 
The  guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  document  provides  broad  guidance 
on  appropriate  standards  for  the 
derivation  and  characterization  of  cell 
substrates  used  in  the  production  of 
biotechnological/biological  products 
and  recommends  information  in  these 
areas  that  should  be  presented  in 
marketing  applications. 

DATES:  Effective  September  21. 1998. 
Submit  written  comments  at  any  time. 

ADDRESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  I>ug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Copies  of  the  guidance  are  available 
from  the  Drug  Information  Branch 
(HFD-210),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 


Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-4573. 
Single  copies  of  the  guidance  may  be 
obtained  by  mail  from  the  Office  of 
Commimication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  or  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800.  Copies  may 
be  obtained  from  CBER's  FAX 
Information  System  at  1-888-CBER- 
FAX  or  301-827-3844. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Neil  D. 
Goldman,  Center  for  Biologies 
Evaluation  and  Research  (HFM-20), 
Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville.  MD 
20852,301-827-0377. 
Regarding  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
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authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  frtim  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  May  2, 1997 
(62  FR  24312),  FDA  published  a  draft 
tripartite  guideline  entitled  "Quality  of 
Biotechnological/Biological  Products: 
Derivation  and  Characterization  of  Cell 
Substrates  Used  for  Production  of 
Biotechnological/Biological  Products." 
The  notice  gave  interested  persons  an 
opportunity  to  submit  comments  by 
Jime  16, 1997. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on  July 
17, 1997. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961, 
February  27,  1997),  this  document  has 
been  designated  a  guidance,  rather  than 
a  guideline. 


The  docimient  provides  broad 
guidance  on  appropriate  standards  for 
the  derivation  of  human  and  animal  cell 
hnes  and  microbial  cells  to  be  used  to 
prepare  biotechnological/biological 
products  and  for  the  preparation  and 
characterization  of  cell  banks  to  be  used 
for  production.  The  guidance 
recommends  information  in  these  areas 
that  should  be  presented  in  marketing 
applications  for  these  products. 

This  guidance  represents  the  agency's 
current  thinking  on  standards  for  the 
derivation  and  characterization  of  cell 
substrates  used  for  production  of 
biotechnological/biological  products.  It 
does  not  create  or  confer  any  rights  for, 
or  on,  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidances,  the 
pubhc  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  pubUc  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimaent.  The  gwdance  and  received 
comments  may  be  seen  in  the  ofilce 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  at  "http://www.fda.gov/ 
cder/guidance/index.htm"  or  "http:// 
www.fda.gov/cber/publications.htm". 

The  text  of  the  guidance  follows: 

QSD  Quality  of  Biotechnological^iological 
Products:  Derivalion  and  Characterization  of 
Ceil  Substrates  Used  Car  Production  of 
BiotechnologicalAiological  Products  * 

1.0  Introduction 

1.1  Objective 

The  objective  of  this  guidance  is  to  provide 
broad  guidance  on  appropriate  standards  for 
the  derivation  of  hiunan  and  animal  cell  lines 


'  This  guidance  represents  the  agency's  current 
thinking  on  standards  for  the  derivation  and 
characterization  of  ceil  substrates  used  for 
produaion  of  biotechnological/biological  products. 
It  does  not  create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind  FBA  or  the 
public.  An  alternative  approach  may  be  used  if  such 
approach  satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 


and  microbial  cells  to  be  used  to  prepare 
biotechnological/biological  products  defmed 
in  section  1.3,  Scope,  and  for  the  preparation 
and  characterization  of  cell  banks  to  be  used 
for  production.  The  document,  therefore, 
provides  recommendations  on  the 
information  in  these  areas  that  should  be 
presented  in  marketing  applications  for  these 
products. 

1.2  Rationale 

Historically,  some  quality  concerns  for 
cell-derived  biological  products  have 
originated  from  the  presence  of  adventitious 
contaminants  or  from  the  properties  of  the 
cells  used  to  prepare  the  product. 
Recombinant  DNA  (iDNA)-derived  products 
also  carry  quality  concerns  regarding  the 
expression  construct  contained  in  the  cell 
substrate.  Thus,  it  is  well  established  that  the 
properties  of  the  cell  substrate  and  events 
linked  to  the  cell  substrate  can  affect 
resultant  product  quality  and  safety  and, 
further,  that  effective  quality  control  of  these 
products  requires  appropriate  controls  on  all 
aspects  of  handling  the  cell  substrate. 

This  document  complements  other 
guidances  to  provide  a  comprehensive 
approach  to  quality  issues  arising  from 
biological  aspects  of  processing  products 
from  metazoan  and  microbial  cell  culture. 

1.3  Scope 

This  guidance  covers  cell  substrates  having 
a  cell  banking  system.  In  this  document,  "cell 
substrate"  refers  to  microbial  cells  or  cell 
lines  derived  from  human  or  animal  sources 
that  possess  the  full  potential  for  generatioa 
of  the  desired  biotechnological/biological 
products  for  human  in  vivo  or  ex  vivo  use. 
Reagents  for  in  vitro  diagnostic  use  are 
outside  the  scope  of  this  document.  Animal 
sources  of  cell  lines  include  all  those  of 
metazoan  origin.  Both  continuous  cell  lines 
of  indefinite  in  vitro  lifespan  and  diploid 
cells  of  tinite  in  vitro  lifespan  are  included. 
Microbial  sources  include  Iracteria,  fungi, 
yeast,  and  other  unicellular  life  forms. 

"Biotechnological/biological  products" 
refers  to  any  products  prepared  from  cells 
cultivated  from  cell  banks  with  the  exception 
of  microbial  metabolites  such  as,  for 
example,  antibiotics,  amino  acids, 
carbohydrates,  and  other  low  molecular 
weight  substances.  Cell  banks  used  to 
prepare  gene  therapy  products  or  vaccines 
should  follow  the  recommendations 
presented  in  this  document  Some  biological 
prtxlucts,  such  as  certain  viral  vaccines,  are 
prepared  in  primary  cell  cultures  derived 
directly  from  animal  tissues  or  organs. 
Primary  cells  are  not  banked  and  therefore 
are  not  addressed  by  this  document. 
However,  other  considerations  which  may 
apply  to  primary  cells  are  discussed  further 
in  Appendix  1  of  this  document. 

2.0  Guidelines 

2.1.0  Source,  History,  and  Generation  of  the 
Cell  Substrate 

2.1.1  Introduction 

It  is  important  to  provide  supportive 
documentation  which  describes  the  history 
of  the  cell  substrate  that  is  used  in  the 
manufacture  of  a  biotechnological/biological 
product,  as  well  as  any  parental  cell  line 
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from  which  it  was  totally  or  partially  derived. 
Events  during  the  research  and  development 
phases  of  the  cell  substrate  may  contribute 
significantly  to  assessment  of  the  risks 
associated  with  the  use  of  that  particular  cell 
substrate  for  production.  The  information 
supplied  in  this  regard  is  meant  to  facilitate 
an  overall  evaluation  that  will  ensure  the 
quality  and  safety  of  the  product. 

Careful  records  of  the  manipulation  of  the 
cell  substrate  should  be  maintained 
throughout  its  development.  Description  of 
cell  history  is  only  one  tool  of  many  used  for 
cell  substrate  characterization.  In  general, 
deficiencies  in  documented  history  may  not, 
by  themselves,  be  an  impediment  to  product 
approval,  but  extensive  deficiencies  will 
result  in  increased  reliance  on  other  methods 
to  characterize  the  cell  substrate. 
2.1.2  Origin,  Source,  and  History  of  Cells 

The  source  of  cells  (laboratory  or  culture 
collection)  from  which  the  cell  substrate  was 
derived  should  be  stated,  and  relevant 
references  from  the  scientific  literature 
should  be  cited.  Information  obtained 
directly  from  the  source  laboratory  is 
preferred.  When  this  is  not  available, 
literature  references  may  be  utilized. 

For  human  cell  lines,  it  is  relevant  to 
describe  the  following  characteristics  of  the 
original  donor:  Tissue  or  organ  of  origin, 
ethnic  and  geographical  origin,  age,  sex,  and 
general  physiological  condition.  If  known, 
the  state  of  health  or  medical  history  of  the 
donor  should  be  reported  along  with  the 
results  of  any  tests  of  the  donor  for 
pathogenic  agents.  Specifically  for  human 
diploid  fibroblasts,  the  age  of  the  donor  may 
influence  the  in  vitro  lifespan  of  the  cell  line 
and  this  information  should  be  provided  if 
available.  For  animal  cell  lines,  relevant 
descriptions  of  the  source  include  species, 
strains,  breeding  conditions,  tissue  or  organ 
of  origin,  geographical  origin,  age  and  sex, 
the  results  of  tests  for  pathogenic  agents,  and 
general  physiological  condition  of  the 
original  donor. 

For  microbes,  manufacturers  should 
describe  the  species,  strain,  and  known 
genotypic  and  phenotypic  characteristics  of 
the  organism  from  which  the  cell  substrate 
was  derived.  Manufacturers  should  also 
describe  the  pathogenicity,  toxin  production, 
and  other  biohazard  information,  if  any. 

The  cultivation  history  of  the  cells  should 
be  documented.  The  method  originally  used 
for  the  isolation  of  the  cells  should  be 
described  as  well  as  the  procedures  used  in 
the  culturing  of  the  cells  in  vitro  and  any 
procedures  used  to  establish  cell  lines  (for 
example,  use  of  any  physical,  chemical,  or 
biological  procedure,  or  added  nucleotide 
sequences).  A  description  of  any  genetic 
manipulation  or  selection  should  be 
provided.  All  available  information  regarding 
the  identification,  characteristics,  and  results 
of  testing  of  these  cells  for  endogenous  and 
adventitious  agents  should  be  provided. 
For  continuous  cell  lines  of  metazoan 
origin,  it  is  usually  adequate  to  quantitate 
culture  duration  by  estimation  of  either 
number  of  population  doublings,  or  number 
of  subcultivations  at  defined  dilution  ratio,  or 
time  in  days.  For  diploid  cell  lines 
possessing  finite  in  vitro  lifespan,  accurate 
estimation  of  the  number  of  population 


doublings  during  all  stages  of  research, 
development,  and  manufacturing  is 
important.  For  microbial  cells, 
documentation  of  subcultivation  frequency 
after  cell  substrate  generation  is  considered 
adequate. 

Regarding  the  generation  of  cell  substrates, 
applicants  should  provide  a  thorough 
discussion  of  procedures  that  would  provide 
exposure  to  infectious  agents.  Constituents  of 
the  culture  medium  should  be  described,  in 
particular,  information  regarding  exposure  of 
the  cells  to  materials  of  human  or  animal 
origin  such  as  serum,  enzymes,  hydrolysates, 
or  other  living  cells.  The  description  should 
include  the  source,  method  of  preparation 
and  control,  test  results,  and  quality 
assurance.  Relevant  literature  on  these  points 
may  be  referenced  when  available.  This 
information  will  allow  a  detailed  analysis  of 
potential  entry  routes  for  adventitious  agents 
from  these  sources,  and  would  be  part  of  the 
risk-beniefit  analysis  of  the  product. 
2.1.3  Generation  of  the  CelpaSubstrate 

A  crucial  step  is  the  choice  of  a  suitable 
parental  cell  line.  For  recombinant  products, 
a  parental  cell  line  is  typically  the 
untransfected  recipient  cell  line.  The  use  of 
characterized  parental  cell  banks  is 
suggested,  but  is  not  considered  essential.  A 
characterized  parental  cell  bank  may  be  of 
benefit,  especially  when  multiple  cell 
substrates  are  generated  frtim  the  same 
parental  cell  type,  by  providing  a  set  of 
information  on  which  the  quality  assessment 
of  the  Master  Cell  Bank  (MCB)  can  be  based. 
For  example,  the  myeloma  cell  line  may  be 
banked  as  a  parental  cell  line  for  hybridomas. 

During  the  generation  of  the  cell  substrate, 
one  or  more  specific  procedures  may  be 
utilized  in  the  ultimate  development  of  the 
desired  characteristics.  These  may  include, 
for  example,  cell  fusion,  transfection. 
selection,  colony  isolation,  cloning,  gene 
amplification,  and  adaptation  to  specific 
culture  conditions  or  media.  Information 
regarding  the  methodologies  utilized  in 
developing  the  cell  substrate  can  help  to 
provide  a  clear  understanding  of  the  history 
of  the  cell  substrate.  Some  cell  substrates, 
such  as  human  diploid  fibroblasts,  may  not 
need  extensive  manipulation  or  cloning  prior 
to  cell  banking. 

For  recombinant  products,  the  cell 
substrate  is  the  transfected  celt  containing 
the  desired  sequences,  which  has  been 
cloned  bom  a  singlie  cell  progenitor.  For 
further  information  on  generation  of  rDNA- 
modified  cell  substrates,  consult  other 
relevant  (e.g.,  regional  or  international) 
guidances.  For  nonrecombinant  products  or 
nonrecombinant  vaccines,  the  cell  substrate 
is  the  cell  fit>m  the  parental  cell  line  chosen 
for  preparation  of  the  MCB  without  further 
modification.  For  products  derived  from 
hybridomas,  the  cell  substrate  is  the 
hybridoma  cell  line  derived  by  fusion  of  the 
parental  myeloma  cell  line  with  other 
parental  cells,  e.g..  immune  spleen  cells. 

2.2.0  Cell  Banking 

One  of  the  most  important  advantages  of 
using  serially  subcultivated  cells  to  produce 
biotechnological/biological  products  is  the 
ability  to  have  a  characterized  conunon 
starting  source  for  each  production  lot.  i.e.. 


the  preserved  bank  of  cells.  Manufacturers 
may  prepare  their  own  cell  banks  or  may 
obtain  them  from  external  sources. 
Manufacturers  are  responsible  for  ensuring 
the  quality  of  each  cell  bank  and  of  the 
testing  performed  on  each  bank. 

2.2.1  Cell  Banking  System 

The  concept  of  a  two-tiered  cell  bank,  in 
which  the  MCB  is  used  to  generate  Working 
Cell  Banks  (WCB's),  is  generally  accepted  as 
the  most  practical  approach  to  providing  a 
supply  of  cell  substrate  for  continued 
manufacture  of  the  product.  Manufiacturers 
should  describe  their  strategy  for  providing  a 
continued  supply  of  cells  bom  their  cell 
bank(s),  including  the  anticipated  utilization 
rate  of  the  cell  bank(s)  for  production,  the 
expected  intervals  between  generation  of  new 
cell  bank{s),  and  the  criteria  for  qualification 
of  cell  bank(s). 

Generally,  the  MCB  is  made  first,  usually 
directly  from  an  initial  clone  or  from  a 
preliminary  cell  bank  derived  from  an  initial 
clone.  It  is  not  considered  necessary  to 
prepare  cell  banks  from  clones  for  certain 
types  of  cells  (e.g.,  diploid  cells,  where 
limited  in  vitro  life  span  or  other  technical 
fectors  make  cell  cloning  impractical)  or 
where  the  imcloned  cell  population  is 
already  adequately  homogeneous  for  the 
intended  use. 

A  WCB  is  derived  bom  one  or  more 
containers  of  the  MCB.  It  is  the  WCB  that  is 
typically  used  to  directly  provide  cells  for  the 
manufacturing  process.  Additional  WCB's  are 
generated  from  the  MCB  as  needed.  A  newly 
prepared  WCB  should  be  appropriately 
qualified  by  characterization  and  testing. 

It  should  be  noted  that  the  MCB  and  WCB 
may  differ  frtjm  each  other  in  certain 
respects,  e.g..  culture  components  and 
culture  conditions.  Similarly,  the  culture 
conditions  used  to  prepare  Uie  MCB  and 
WCB  may  differ  from  those  used  for  the 
production  process.  If  changes  in  cell  cultxire 
process  do  not  affect  product  quality,  it  is  not 
considered  necessary  to  reclone  the  cells  or 
to  rebank  the  MCB  or  WCB.  It  is  important 
that  a  characterized  bank  provides  a 
consistent  product. 

A  single-tiered  banking  system  consisting 
only  of  the  MCB  but  no  WCB's  could  be  used 
in  principle,  for  example,  if  relatively  few 
containers  were  needed  each  year  to  produce 
the  desired  product. 

In  some  microbial  expression  systems,  a 
new  transformation  is  performed  for  each 
new  cell  substrate  container  lot,  based  upon 
using  aliquots  of  thoroughly  tested  host  cell 
banks  and  plasmid  banks  for  each  new 
transformation  and  on  testing  of  each 
transformed  cell  substrate  bank.  This 
transformed  cell  substrate  bank  is  considered 
the  MCB,  and  it  is  used  as  the  source  of  cell 
substrate  for  production.  Host  cell  banks, 
plasmid  banks,  and  MCB's  are  maintained  by 
appropriate  preservation  methods.  This 
alternative  system  is  considered  adequate 
because  the  transformation  of  bacteria  and 
yeast  is  generally  a  very  reproducible  and 
easily  performed  process,  unlike  the  events 
needed  for  transfection  of  metazoan  cells. 
Manufacturers  should  provide  information 
on  the  host  cells.  rDNA  molecules  (such  as 
plasmids).  method  of  transformation  and  of 
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cell  banking,  and  the  results  of 
characterization  studies. 

2.2.2  Cell  Banking  Procedures 

It  is  important  to  prevent  a  contaminated 
cell  substrate  (or  bank)  from  being  used  in 
production  and  to  avoid  a  loss  of  product 
availability  or  development  time  resulting 
from  the  need  to  recreate  a  cell  bank  found 
to  be  unusable  due  to  contamination.  It  is 
recognized  that  no  cell  bank  testing  regimen 
is  able  to  detect  all  potential  contaminants; 
therefore,  use  of  these  preventive  principles 
during  cell  banking  is  important  to  provide 
reasonable  assurance  of  the  absence  of 
contamination  and  to  provide  a  reliable 
source  of  the  cell  substrate. 

Manufacturers  should  describe  the  type  of 
banking  system  used,  the  size  of  the  cell 
bank(s),  the  container  (vials,  ampules,  or 
other  appropriate  vessels)  and  closure  system 
used,  the  methods  used  for  preparation  of  the 
cell  bank(s)  including  the  cryoprotectants 
and  media  used,  and  the  conditions 
employed  for  cryopreservation  and  storage. 

Manufacturers  should  describe  the 
procedures  used  to  avoid  microbial 
contamination  and  cross-contamination  by 
other  cell  types  present  in  the  laboratory  and 
the  procedures  that  allovr  the  cell  bank 
containers  to  be  traced.  This  should  include 
a  description  of  the  docimientation  system  as 
well  as  that  of  a  labeling  system  that  can 
withstand  the  process  of  preservation, 
storage,  and  recovery  from  storage  without 
loss  of  labeling  information  on  the  container. 

Manufacturers  should  describe  their  cell 
banking  procedures.  Cells  are  generally 
prepared  for  banking  by  expanding  cultures 
in  a  progressively  greater  number  or  larger 
size  of  vessel  until  a  pool  of  cells  can  be 
obtained  that  is  sufficient  to  generate  enough 
containers  for  the  bank.  To  ensure  the 
uniform  composition  of  the  contents  of  each 
container,  a  single  pool  of  cells  for  banking 
should  be  prepared  by  combining  the  cells 
from  all  of  the  culture  vessels,  if  more  than 
one  vessel  is  used. 

Cells  suspended  in  preservation  medium 
are  aliquoted  from  the  single  pool  into 
sterilized  containers  which  are  then  sealed 
and  stored  under  appropriate  conditions.  For 
example,  animal  cells  in  media  containing  a 
cryoprotectant  are  frozen  in  the  sealed 
containers  under  defined  and  controlled 
conditions  and  then  transferred  to  storage  in 
the  vaf>or  or  liquid  phase  of  liquid  nitrogen 
or  at  equivalent  ultra  low  temperatures. 
Other  methods  of  preservation  and  storage 
may  be  adequate  depending  on  the  organism 
used,  but  they  should  be  capable  of 
maintaining  a  level  of  cell  viability  upon 
reconstitutipn  that  is  both  consistent  and 
adequate  for  production  use. 

To  ensure  continuous,  uninterrupted 
production  of  pharmaceuticals, 
manufacturers  should  ceirefully  consider  the 
steps  that  can  be  taken  to  provide  for 
protection  from  catastrophic  events  that 
could  render  the  cell  bank  unusable. 
Examples  of  these  events  include  fires,  power 
outages,  and  human  error.  Manubcturers 
should  describe  their  plans  for  such 
precautions;  for  example,  these  may  include 
redundancy  in  the  storage  of  bank  containers 
in  multiple  freezers,  use  of  back-up  power, 
use  of  automatic  liquid  nitrogen  fill  systems 


for  storage  units,  storage  of  a  portion  of  the 
MCB  and  WCB  at  remote  sites,  or 
regeneration  of  the  MCB. 

The  starting  point  of  reference  for  estimates 
of  in  vitro  cell  age  during  manufacturing 
should  be  the  thawing  of  one  or  more 
containers  of  the  MCB.  For  diploid  cell  lines, 
in  vitro  lifespan  should  be  estimated  in  terms 
of  population  doubling  levels.  The 
population  doubling  level  at  which 
senescence  occurs  should  be  determined  for 
diploid  cells. 

2.3.0  General  Principles  of  Characterization 
and  Testing  of  Cell  Banks 

The  characterization  and  testing  of  banked 
cell  substrates  is  a  critical  component  of  the 
control  of  biotechnological  and  biological 
products.  Characterization  of  the  MCB  allows 
the  manufacturer  to  assess  this  source  with 
regard  to  presence  of  cells  from  other  lines, 
adventitious  agents,  endogenous  agents  and 
molecular  contaminants  (e.g.,  toxins  or 
antibiotics  from  the  host  organism).  The 
objective  of  this  testing  is  to  confirm  the 
identity,  purity,  and  suitability  of  the  cell 
substrate  for  manufacturing  use.  In  some 
cases,  additional  testing  such  as 
tumorigenicity  or  karyology  may  be  useful. 
The  testing  program  chosen  for  a  given  cell 
substrate  will  vary  according  to  the  biological 
properties  of  the  cells  (for  example,  growidi 
requirements),  its  cultivation  history 
(including  use  of  human-derived  and  animal- 
derived  biological  reagents),  and  available 
testing  procedures.  The  extent  of 
characterization  of  a  cell  substrate  may 
influence  the  tyi)e  or  level  of  routine  testing 
needed  at  later  stages  of  manufacturing. 
Manufacturers  should  perform  tests  for 
identity  and  purity  once  for  each  MCB  and 
tests  of  stability  during  cell  cultivation  once 
for  each  product  to  be  registered.  In  addition, 
tests  of  purity  and  limited  tests  of  identity 
should  be  performed  once  on  each  WCB. 
Also,  applicants  should  consult  the  ICH 
guidance  on  viral  safety.  Relevant  tests 
among  those  described  below  should  be 
performed  and  described  in  the  marketing 
application,  along  with  the  results  of  the 
testing. 

For  cell  lines  containing  exogenously 
assembled  expression  constructs,  the  relevant 
ICH  guidance  on  rDNA  expression  constructs 
should  be  consulted  for  guidance  on  the 
characterization  of  nucleotide  and  amino 
acid  sequences.  It  may  also  be  useful  to 
examine,  by  similar  methods,  the  coding 
sequences  in  some  nonrecombinant  DNA- 
derived  cell  lines  where  the  gene  sequences 
have  been  characterized  and  are  well 
understood.  However,  it  is  not  considered 
necessary  to  carry  out  investigations  of  the 
sequences  encoding  complex  natural 
products,  for  example,  families  of  related 
gene  products,  microbial  vaccine  antigens,  or 
monoclonal  antibodies  from  hybridomas. 

Manufacturers  are  also  encouraged  to 
employ  "state-of-the-art"  methods  and 
technological  improvements  in  cell  substrate 
characterization  and  testing  as  they  become 
available,  as  long  as  the  specificity, 
sensitivity,  and  precision  of  the  newer 
methods  are  at  least  equivalent  to  those  of 
existing  methods. 


The  manufacturer  may  choose  to 
characterize  the  WCB  instead  of  the  MCB,  if 
justified. 

2.3.1.0  Tests  of  Identity 

Appropriate  tests  should  be  performed  to 
determine  that  the  banked  cell  is  what  it  is 
represented  to  be.  Either  phenotypic  or 
genotypic  characteristics  may  be  used  in 
identity  testing.  It  is  not  considered 
necessary  to  do  all  the  possible  tests.  Tests 
of  identity  are  generally  performed  on  the 
MCB.  In  addition,  limited  identity  testing  is 
generally  performed  on  each  WCB. 

2.3.1.1  Metazoan  Cells 

For  human  or  animal  cells  that  grow 
attached  to  a  substratum,  morphological 
analysis  may  be  a  useful  tool  in  conjunction 
with  other  tests.  In  most  cases,  isoenzyme 
analysis  is  sufficient  to  confirm  the  species 
of  origin  for  cell  lines  derived  from  human 
or  animal  sources;  other  tests  may  be 
appropriate  depending  on  the  history  of  the 
cell  line.  Other  technologies  may  be 
substituted  to  confirm  species  of  origin, 
including,  for  example,  banding  cytogenetics 
or  use  of  species-specific  antisera.  An 
alternative  strategy  would  be  to  demonstrate 
the  presence  of  unique  markers,  for  example, 
by  using  banding  cytogenetics  to  delect  a 
unique  marker  chromosome,  or  DNA  analysis 
to  detect  a  genomic  polymorphism  pattern 
(for  example,  restriction  fragment  length 
polymorphism,  variable  number  of  tandem 
repeats,  or  genomic  dinucleotide  repeats). 
Either  confirmation  of  species  of  origin  or 
presence  of  known  unique  cell  line  markers 
is  considered  an  adequate  test  of  identity. 
Expression  of  the  desired  product  may 
represent  a  complementary  approach  to 
confirmation  of  identity. 

2.3.1.2  Microbial  Cells 

For  most  microbial  cells,  analysis  of 
growth  on  selective  media  is  usually 
adequate  to  confirm  host  cell  identity  at  the 
species  level  for  the  host  cell  bank  and  the 
transformed  cell  bank.  For  £.  coli,  where  a 
variety  of  strains  may  be  used,  biological 
characterization  methods  such  as  phage 
typing  should  be  considered  as 
supplementary  tests  of  identity.  For  plasmid 
banks,  identity  assessment  can  be 
accomplished  as  described  by  the  ICH 
document  on  analysis  of  the  expression 
construct  Eiq}ression  of  the  desired  product 
is  also  considered  adequate  to  CMifirm  the 
identity  of  the  microbial  expression  system. 

2.3.2.0  Tests  of  Purity 

A  critical  aspect  of  cell  development  and 
banking  is  the  assessment  that  the  MCB  and 
WCB  are  biologically  pure,  i.e.,  are  free  from 
adventitious  microbial  agents  and 
adventitious  cellular  contaminants.  The 
impact  of  selective  agents  and  antibiotics  on 
the  detection  of  adventitious  microbial 
contaminants  should  be  considered  when 
planning  and  performing  these  tests. 

2.3.2.1  Metazoan  Cells 

Tests  for  the  presence  of  bioburden 
(bacteria  and  fimgi)  should  be  perfonned  on 
individual  containers  (1  f>ercent  of  the  total 
number  but  not  less  than  two  containers)  of 
the  MCB  and  WCB.  In  all  other  aspects,  the 
current  methodologies  described  in  either  the 
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European  Pharmacopjoeia  (Ph.  Eur.),  the 
Japanese  Phannacopoeia  (JP),  or  the  U.S. 
Pharmacopoeia  (U.S.P.)  for  testing  microbial 
limits  or  microbial  sterility  may  be 
considered  adequate. 

Tests  for  the  presence  of  mycoplasma 
should  be  performed  on  the  MCB  and  WCB. 
Current  procedures  considered  adequate 
include  both  the  agar  and  broth  media 
procedures  as  well  as  the  indicator  cell 
culture  procedure.  Current  methods  for 
mycoplasma  testing  are  described  in  Ph.  Eur., 
JP.  and  "Points  to  Consider  in  the 
Characterization  of  Cell  Lines  Used  to 
Produce  Biologicals"  (FDA,  CBER,  1993). 
Testing  cells  derived  from  a  single  container 
is  generally  considered  adequate.  For 
nonmammalian  animal  cell  lines,  alternative 
controls  and/or  assay  conditions  may  be 
appropriate;  manufacturers  should  consult 
with  the  national/regional  regulatory 
authority  for  appropriate  methodology. 

If  future  efforts  to  harmonize  bioburden 
and  mycoplasma^ssays  are  hniitful,  then  the 
scientifically  appropriate  harmonized  assay 
should  be  used. 

Virus  testing  of  cell  substrates  should  be 
designed  to  detect  a  wide  spuptrum  of  viruses 
by  using  appropriate  screening  tests  and 
relevant  specific  tests,  based  on  the 
cultivation  history  of  the  cell  line,  to  detect 
possible  contaminating  viruses.  Applicants 
should  consult  the  ICH  guidance  on  viral 
safety.  For  product  classes  not  covered  by  the 
viral  safety  guidance,  the  current  World 
Health  Organization  (WHO)  documents  for 
use  of  animal  cells  may  be  consulted. 

The  purity  of  cell  substrates  can  be 
compromised  through  contamination  by  cell 
lines  of  the  same  or  diflerent  species  of 
origin.  The  choice  of  tests  to  be  performed 
depends  upon  whether  opportunities  have 
existed  for  cross-contamination  by  other  cell 
lines.  In  some  cases,  it  may  be  necessary  to 
maintain  growing  cultures  of  different  cell 
lines  in  the  same  laboratory.  During 
procedures  in  cell  banking  where  open 
manipulations  are  performed,  care  should  be 
taken  to  ensure  that  simultaneous  open 
manipulations  of  other  cell  lines  are  avoided 
to  prevent  cross-contamination.  Whenever 
another  cell  line  was  present  in  the  cell 
banking  room  at  the  same  time  that  open  cell 
banking  procedures  were  being  performed 
(such  as  cell  expansion,  pooling,  or 
aliquoting  of  the  chosen  cell  line),  the  cell 
banks  should  be  tested  for  the  presence  of 
cells  from  (or  products  derived  from)  the 
second  cell  line.  In  general,  the  methods 
described  in  section  2.3.1.0  to  assess  cell 
identity  are  also  considered  adequate  tests  to 
detect  cross-contamination  by  other  cell 
lines.  Additional  assurance  of  lack  of  cross- 
contamination  can  be  provided  by  successful 
preparation  of  the  intended  product  from  the 
cell  substrate. 

2.3.2.2  Microbial  Cells 

The  design  and  performance  of  specific 
tests  for  adventitious  microbial  agents  and 
adventitious  cellular  contaminants  in 
microbial  cell  banks  should  take  into  account 
the  properties  of  the  banked  cell,  the  likely 
contaminants  based  upon  scientific 
literature,  source,  methods  and  materials 
used  for  cultivation,  and  other  organisms 
present  in  the  banking  laboratory.  For 


example,  visual  examination  of  the 
characteristics  of  well-isolated  colonies  is 
suggested,  using  several  microbiological 
media,  of  which  some  do  and  some  do  not 
support  growth  of  the  cell  substrate. 
However,  it  is  not  intended  that 
manufacturers  necessarily  characterize 
resistant  mutants  of  the  cell  substrate  arising 
from  such  studies,  or  other  artifacts  of  such 
assays.  Rather,  the  purpose  of  such  assays  is 
to  detect  existing  contaminants. 

2.3.3  Cell  Substrate  Stability 

Another  dimension  to  cell  characterization 
is  appropriateness  for  intended  use  in 
production.  There  are  two  concerns  for  cell 
substrate  stability:  Consistent  production  of 
the  intended  product  and  retention  of 
production  capacity  during  storage  under 
defmed  conditions. 

For  the  evaluation  of  stability  during 
cultivation  for  production,  at  least  two  time 
points  should  be  examined,  one  using  cells 
that  have  received  a  minimal  number  of 
subcultivations,  and  another  using  cells  at  or 
beyond  the  limit  of  in  vitro  cell  age  for 
production  use  described  in  the  marketing 
application.  The  limit  of  in  vitro  cell  age  for 
production  use  should  be  based  on  data 
derived  from  production  cells  expanded 
under  pilot  plant  scale  or  commercial  scale 
conditions  to  the  proposed  limit  of  in  vitro 
cell  age  for  production  use  or  beyond. 
Generally,  the  production  cells  are  obtained 
by  expansion  of  cells  from  the  WCB;  cells 
from  the  MCB  could  be  used  with 
appropriate  justification.  This  demonstration 
of  cell  substrate  stability  is  commonly 
performed  once  for  each  product  marketing 
application. 

Evaluation  of  the  cell  substrate  with 
respect  to  the  consistent  production  of  the 
intended  product  of  interest  should  be  the 
primary  subject  of  concern.  The  type  of 
testing  and  test  article(s)  used  for  such 
assessments  will  depend  on  the  nature  of  the 
cell  substrate,  the  cultivation  methods,  and 
the  product.  For  cell  lines  containing 
recombinant  DNA  expression  constructs, 
consistency  of  the  coding  sequence  of  the 
expression  construct  should  be  verified  in 
cells  cultivated  to  the  limit  of  in  vitro  cell  age 
for  production  use  or  beyond  by  either 
nucleic  acid  testing  or  product  analysis,  as 
described  in  the  relevant  ICH  guidance.  For 
nonrecombinant  cell  lines  in  which  the 
coding  sequence  for  the  desired  product  has 
already  been  analyzed  at  the  MCB  or  WCB 
level,  invariability  of  the  protein  coding 
sequence  during  production  should  be 
verified  in  the  production  cells  cultivated  to 
the  proposed  limit  of  in  vitro  cell  age  for 
production  use  or  beyond  by  either  nucleic 
acid  testing  or  analysis  of  the  purified  protein 
product. 

Where  the  product  cannot  be  analyzed  as 
described  above,  other  spmcific  traits,  which 
may  include,  for  example,  morphological 
characteristics,  growth  characteristics, 
biochemical  markers,  immunological 
markers,  productivity  of  the  desired  product, 
or  other  relevant  genotypic  or  phenotypic 
markers,  may  be  usehil  for  the  assessment  of 
cell  substrate  stability.  In  some  cases,  where 
direct  comparison  of  the  characteristics  of  the 
MCB  with  those  of  the  production  cells  at  or 
beyond  the  limit  of  in  vitro  cell  age  is 


difficult  or  impossible,  one  may  compare  the 
characteristics  of  cells  at  the  initial  stages  of 
cultivation  or  production  to  those  of  cells  at 
or  beyond  the  limit  of  in  vitro  cell  age  for 
production  use  in  order  to  assess  cell 
stability  during  production.  Indices  such  as, 
for  example,  oxygen  or  glucose  consumption 
rates,  ammonia  or  lactate  production  rates 
may  be  useful  for  such  testing.  Increases  in 
the  defined  limit  of  in  vitro  cell  age  for 
production  use  should  be  supported  by  data 
from  cells  which  have  been  expanded  to  the 
proposed  new  limit  of  in  vitro  cell  age.  For 
diploid  cell  lines,  data  should  be  presented 
that  establish  the  finite  in  vitro  lifespan  of 
the  cells  from  the  WCB  under  conditions 
representative  of  those  employed  for 
manufocturing  use. 

Evidence  for  banked  cell  stability  under 
defined  storage  conditions  will  usually  be 
generated  during  production  of  clinical  trial 
material  from  the  banked  cells.  Data  from  the 
determination  of  cell  viability  when  the 
preserved  cells  are  reconstituted  for 
production  of  clinical  trial  supplies  will 
verify  that  the  revived  cells  have  survived  the 
preservation  process.  Data  from  the 
preparation  of  clinical  materials  will 
demonstrate  that  the  revived  cells  can  be 
used  to  prepare  the  desired  product. 
Available  data  should  be  clearly  documented 
in  the  application  dossiers,  plus  a  proposal 
for  monitoring  of  banked  cell  stability  should 
be  provided.  The  proposed  monitoring  can  be 
performed  at  the  time  that  one  or  more 
containers  of  the  cryopreserved  bank  is 
thawed  for  production  use,  when  the  product 
or  production  consistency  is  monitored  in  a 
relevant  way,  or  when  one  or  more 
containers  of  the  cryopreserved  MCB  is 
thawed  for  preparation  of  a  new  WCB  (and 
the  new  WCB  is  properly  qualified),  as 
appropriate.  In  the  case  when  production 
does  not  take  place  for  a  long  period  of  time, 
viability  testing  on  the  cell  bank  used  as  a 
source  of  the  production  substrate  should  be 
performed  at  an  interval  described  in  the 
marketing  application.  If  the  viability  of  the 
cell  substrate  is  not  significantly  decreased, 
generally  no  further  testing  of  the  MCB  or 
WCB  is  considered  necessary. 

2.3.4  Tests  for  Karyology  and  Tumorigenicity 

Utilization  of  karyology  and  tumorigenicity 
testing  for  evaluating  the  safety  of  a  diploid 
cell  line  or  characterizing  a  new  cell  line  may 
be  useful  depending  on  the  cells,  the  nature 
of  the  product,  and  the  manufocturing 
process.  Extensive  analysis  to  determine  the 
relative  abundance  of  aneuploid  cells  has  not 
been  found  to  be  useful.  Karyology  need  not 
be  determined  for  rodent  cell  lines  or  new 
cell  lines  known  to  he  nondiploid.  However, 
cytogenetic  analysis  may  be  an  adequate 
method  to  assess  cell  substrate  identity  or 
purity  as  described  in  sections  2.3.1.0  and 
2.3.2.0.  Repetition  of  tumorigenicity  testing 
for  cells  with  already  documented  evidence  . 
of  tumorigenicity  is  not  considered 
necessary. 

For  products  that  are  highly  purified  and 
that  contain  no  cells,  karyology  and 
tumorigenicity  testing  are  generally  not 
considered  necessary,  provided  that 
appropriate  limits  for  residual  host  cell  DNA 
are  shown  to  be  consistently  met  by  either 
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process  validation  studies  or  by  lot  release 
testing. 

In  general,  products  for  which  the  presence 
of  live  cells  cannot  be  excluded  or  which 
have  little  downstream  purification  (for 
example,  some  conventional  live  virus 
vaccines)  will  need  such  characterization  of 
the  cell  substrate.  The  utility  of 
tumorigenicity  testing  and  chromosomal 
analysis  for  new  cell  substrates  for 
unpurified  products  should  be  evaluated  on 
a  case-by-case  basis.  Use  of  cell  lines  known 
to  be  tumorigenic  or  to  possess  abnormal 
karyology  should  be  evaluated  in  tenns  of 
risk-benefit  for  each  product  application 
when  the  product  contains  cells  or  when  not 
highly  purified. 

Products  that  are  manufactured  in 
genetically  unmodified  MRC-5  or  WI-38 
cells  do  not  need  characterization  of  these 
cell  substrates  by  karyology  or  tumorigenicity 
since  extensive  characterization  has  already 
been  performed  and  published  for  these  cell 
lines.  However,  for  each  MRC-5  and  WI-M 
WCB  generated,  manufacturers  should 
confiim,  once,  that  the  cells  grown  in  the 
maimer  to  be  used  in  production  are  diploid 
and  have  the  expected  lifespan. 

For  new  or  previously  uncharacterized 
diploid  cell  substrates,  confirmation  of 
diploid  karyology  should  be  p>resented  and 
tumorigenic  potential  should  be  established, 
using  cells  from  the  MCB. 

3.0  Glossary  * 

Cell  bank — A  cell  bank  is  a  collection  of 
appropriate  containers,  whose  contents  are  of 
uniform  composition,  stored  under  defined 
conditions.  Each  container  represents  an 
aliquot  of  a  single  pool  of  cells. 

Cell  line — Type  of  cell  population  that 
''originates  by  serial  subculture  of  a  primary 
cell  population,  which  can  be  banked. 

Continuous  cell  line — A  cell  line  having  an 
infinite  capacity  for  growth.  Often  referred  to 
as  "immortal"  and  previously  referred  to  as 
"established." 

Diploid  cell  line — A  cell  line  having  a 
finite  in  vitro  lifespan  in  which  the 
chromosomes  are  paired  (euploid)  and  are 
structurally  identical  to  those  of  the  species 
from  which  they  were  derived. 

Host  cells— See  parental  cells. 

In  vitro  cell  age — Measure  of  time  between 
thaw  of  the  MCB  vial(s)  and  harvest  of  the 
production  vessel  measured  by  elapsed 
chronological  time,  by  population  doubling 
level  of  the  cells,  or  by  passage  level  of  the 
cells  when  subcultivated  by  a  defined 
procedure  for  dilution  of  the  culture. 

Metazoan — Organism  of  multicellular 
animal  nature. 

MCB  (Master  Cell  Bank)— An  aliquot  of  a 
single  pool  of  cells  which  generally  has  been 
prepared  from  the  selected  cell  clone  under 
defined  conditions,  dispensed  into  multiple 
containers,  and  stored  under  defined 
conditions.  The  MCB  is  used  to  derive  all 
working  cell  banks.  The  testing  performed  on 
a  new  MCB  (from  a  previous  initial  cell 
clone,  MCB,  or  WCB)  should  be  the  same  as 
for  the  original  MCB  unless  justified. 

Parental  cells — Cells  to  be  manipulated  to 
give  rise  to  a  cell  substrate  or  an  intermediate 
cell  line.  For  microbial  expression  systems,  it 
is  typical  to  also  describe  the  parental  cells 


as  the  host  cells.  For  hybridomas,  it  is  typical 
to  also  describe  the  parental  cells  as  the  cells 
to  be  fused. 

WCB  (Working  Cell  flonJt^-The  Working 
Cell  Bank  is  prepared  from  aliquots  of  a 
homogeneous  suspension  of  cells  obtained 
frt>m  cultnring  the  MCB  under  defined 
culture  conditions. 

Appendix  1 

Primary  Cell  Substrates 
I.  Introduction 

The  principles  contained  in  this  document 
apply  in  general  to  biotechnological/ 
biological  products  prepared  bam 
characterized  banked  cells.  However,  a 
nimiber  of  biological  products,  in  particular 
certain  virai  vaccines,  are  prepared  using 
primary  cells. 

Because  primary  cell  cultures  are  used 
within  the  first  passage  after  establishment 
from  the  tissue  of  origin,  it  is  not  possible  to 
carry  out  extensive  characterization  of  the 
cells  prior  to  their  use  as  is  done  for  banked 
cell  substrates.  In  addition,  biological 
products  produced  using  primary  cell 
substrates  often  do  not  undergo  extensive 
processing  (e.g.,  purification).  Despite  these 
differences,  the  approach  taken  to  ensure  the 
suitability  and  safety  of  primary  cell 
substrates  for  production  of  biologicals  is 
analogous,  in  many  respects,  to  that  outlined 
in  this  docimient  and  in  other  guidances. 

This  annex  outlines  cell  substrate-related 
information  that  should  be  included  in 
marketing  applications  for  biological 
products  prepared  using  primary  cells.  This 
information  falls  into  three  general 
categories:  (1)  Information  concerning  the 
source  tissue  (or  organ)  and  other  animal- 
derived  raw  materials  used  for  the 
establishment  of  primary  cell  substrates,  (2) 
information  concerning  the  preparation  of 
primary  cell  substrates,  and  (3)  testing 
performed  on  primary  cell  substrates  to 
ensure  the  safety  of  the  product. 

n.  Souree  Tissue  and  Odier  Raw  Materials        ■■^***  *'*'**  4H»-oi-F 


m.  Preparation  of  Primary  Ceil  Substrates 

Methods  used  for  isolation  of  cells  from 
tissue,  establishment  of  primary  cell  cultures, 
and  maintenance  of  cultures  should  be 
described. 

IV.  Testing  of  Primary  Cell  Sidistrates 

Tests  performed  on  primary  cell  substrates 
to  qualify  them  for  use  in  production  should 
be  described.  As  noted,  the  nature  of  primary 
cell  substrates  precludes  extensive  testing 
and  characterization  prior  to  use.  Testing  to 
demonstrate  the  absence  of  adventitious 
agents  in  these  substrates  is  therefore 
conducted  concurrently  and  may  include: 
Observation  of  production  or  uninfected 
control  cultures  before,  during,  and  beyond 
the  period  of  production;  inoculation  of 
culture  fluids  from  production  and 
uninfected  control  cultures  into  various 
susceptible  indicator  cell  cultiuvs  capable  of 
detecting  a  wide  range  of  relevant  viruses, 
followed  by  examination  for  cytopathic 
changes  and  testing  for  the  pressaee  of 
hemadsorbing  viruses;  and  other  tests  for 
specific  agents  (such  as  relevant  retroviruses) 
as  necessary.  Additional  information 
concerning  specific  viral  tests  may  be  found 
in  the  relevant  national/regional/ 
international  guidances. 

Appropriate  testing  regimens  and  test 
methods  for  cells  used  in  the  production  of 
specific  products  will  vary  depending  on  the 
donor  species  used  as  a  source  of  tissue, 
adventitious  agents  potentially  present,  the 
nature  of  the  product,  its  intended  cUnical 
use,  aspects  of  the  manufacturing  process, 
and  the  extent  of  testing  performed  on  the 
final  product.  Applicants  should  explain  and 
justify  the  approach  taken  with  respect  to 
their  specific  product 

Dated:  August  28, 1998. 
William  B.  Schultz. 

Deputy  Commissioner  for  Policy. 
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Information  should  be  provided  about  the 
animals  used  as  a  source  of  tissue  for  the 
preparation  of  primary  cell  substrates.  Tissue 
should  be  derived  fit>m  healthy  animals 
subjected  to  veterinary  and  laboratory 
monitoring  to  certify  the  absence  of 
pathogenic  agents.  Whenever  possible,  donor 
animals  should  be  obtained  from  closed, 
specific  pathogen-free  (when  available) 
colonies  or  flocks.  Animals  used  as  tissue 
donors  should  not  have  been  used  previously 
for  experimental  studies.  Animals  should  be 
adequately  quarantined  for  an  appropriate 
period  of  time  prior  to  use  for  the  preparation 
of  cells.  In  some  countries,  animals  may  need 
to  be  quarantined  in  the  country  where  the 
primary  cells  are  prepared.  Manufacturers 
should  consult  with  national/regional 
authorities  for  specific  requirements. 

Information  on  materials  and  components 
used  for  the  preparation  of  primary  cell 
substrates  should  be  provided,  including  the 
identity  and  source  of  all  reagents  of  human 
or  animal  origin.  A  description  of  testing 
performed  on  components  of  animal  origin  to 
certify  the  absence  of  detectable 
contaminants  and  adventitious  agents  should 
be  included. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Medical  Gas  Worfcstiop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice  of  workshop. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
workshop:  Medical  Gas  Workshop.  The 
topics  to  be  discussed  are  good 
manufacturing  practices  (GMP's)  issues 
for  the  medical  gas  industry,  including 
air  liquefaction,  both  process  and 
computer  validation,  transfilling  of  both 
liquid  and  high  pressure  cylinders,  and 
hospital  installations. 

Date  and  Time:  The  workshop  will  be 
held  on  Tuesday,  November  10, 1998, 
8:30  a.m.  to  4:30  p.m. 

Location:  The  yrorkshop  will  be  held 
at  the  Century  Center,  Convention  Hall 
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C-South,  120  South  Saint  Joseph  St., 
South  Bend,  IN. 

Contact:  Keith  J.  Jasukaitis,  Food  and 
Drug  Administration,  1560  East 
Jefferson  Ave.,  Detroit,  MI  48207,  313- 
226-6260,  ext.  114,  FAX  313-226-3076, 
or  e-mail  "kjasukai@ora.fda.gov". 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number,  and  the  number  of  people 
expected  to  attend)  to  the  contact  person 
by  Friday,  October  23, 1998. 

If  you  need  special  accommodations 
due  to  a  disability,  please  notify  Keith 
J.  Jasukaitis  by  October  23, 1998. 

Dated:  September  11, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(PR  Doc.  98-25109  Filed  9-18-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  for 
Ptiarmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Advisory 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  22, 1998,  8:30  a.m.  to 
5  p.m. 

Location:  Advisory  Committee 
conference  room.  rm.  1066,  5630  Fishers 
Lane,  Rockville,  MD  20852. 

Contact  Person:  Kimberly  L.  Topper 
or  Angie  Whitacre,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857- 
1000,  301-827-7001,  or  e-mail 
"Topperk@cder.fda.gov",  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss: 
(1)  Bioavailability/bioequivalence  (BA/ 
BE)  issues  related  to  solid  oral  dosage 


forms;  (2)  progress  reports  on  guidances 
pertaining  to  the  biopharmaceutical 
classification  system,  other  BA/BE 
guidances;  and  (3)  criteria  (average, 
population,  and  individual)  to  allow 
comparison  of  BE  measures/parameters. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  5, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  5, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  11, 1998. 
Sharon  Smith  Holston, 

Acting  Commissioner  of  Food  and  Drugs. 
[FR  Doc.  98-25106  Filed  9-18-98;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Joint  Meeting  of  the  Advisory 
Committee  for  Pharmaceutical  Science 
and  the  Dermatologic  and  Ophthalmic 
Drugs  Advisory  Committee;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  {o  the 
public. 

Name  of  Committees:  Advisory 
Committee  for  Pharmaceutical  Science 
and  the  Dermatologic  and  Ophthalmic 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  23, 1998,  8:30  a.m.  to 
5  p.m. 

Location:  Advisory  Committee 
Conference  Room,  rm.  1066,  5630 
Fishers  Lane,  Rockville,  MD  20852. 


Contact  Person:  Kimberly  L.  Topper 
or  Tracy  Riley,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001,  or  e-mail 
"Topperk@cder.fda.gov",  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
.  Agenda:  The  committees  will  discuss: 
(1)  The  draft  guidance  entitled  "Topical 
Dermatological  Drug  Product  NDA's  and 
ANDA's — In  Vivo  Bioavailability, 
Bioequivalence,  In  Vitro  Release  and 
Associated  Studies;"  (2)  public 
comments  received  on  the  draft 
guidance:  and  (3)  additional 
information. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  5, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  5, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  11, 1998. 
Sharon  Smith  Holston, 
Acting  Commissioner  of  Food  and  Drugs. 
[FR  Doc.  98-25107  Filed  9-18-98;  8:45  am] 
BtLUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  on  Special 
Studies  Relating  to  the  Possible  Long- 
Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants  (Ranch 
Hand  Advisory  Committee);  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Department  of  Health  and  Human 
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Services.  The  meeting  will  be  open  to 
the  public. 

Name  of  Committee:  Advisory 
Committee  on  Special  Studies  Relating 
to  the  Possible  Long-Term  Health  Effects 
of  Phenoxy  Herbicides  and 
Contaminants  (Ranch  Hand  Advisory 
Committee). 

General  Function  of  the  Committee: 
To  advise  the  Secretary  and  the 
Assistant  Secretary  for  Health 
concerning  its  oversight  of  the  conduct 
of  the  Ranch  Hand  Study  by  the  Air 
Force  and  provide  scientific  oversight  of 
the  Department  of  Veterans  Affairs  (VA) 
Army  Chemical  Corps  Vietnam  Veterans 
Health  Study,  and  other  studies  in 
which  the  Secretary  or  the  Assistant 
Secretary  for  Health  believes 
involvement  by  the  Committee  is 
desirable. 

Date  and  Time:  The  meeting  will  be 
held  on  October  26, 1998, 1  p.m.  to  5:30 
p.m.,  and  October  27, 1998, 8:30  a.m.  to 
5  p.m. 

Location:  Holiday  Inn  Riverwalk,  217 
North  St.  Matys  St.,  Tarantella  Room, 
rm.  4,  San  Antonio,  TX. 

Contact  Person:  Ronald  F.  Coene, 
National  Center  for  Toxicological 
Research  (HFT-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MB  20857,  301-827-6696,  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code    . 
12560.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

^enda:  On  October  26, 1998.  the  VA 
'wilLpresent  an  overview  and  data 
collection  issues  from  the  pilot  study  of 
the  Army  Chemical  Corps  Vietnam 
Veterans  Health  Study,  and  discuss 
considerations  for  the  main  health 
study.  On  October  27, 1998,  the  Air 
Force  Health  Study  presentations  will: 
(1)  Provide  Cycle  5  Health  Exam 
information,  summary,  status,  and 
proposed  schedule  for  committee 
review;  (2)  report  on  the  latest  findings, 
as  well  as  the  status  of  special  studies 
on  half-life,  adipose  tissue  analysis, 
glucose  clamp,  and  multiple  analyte;  (3) 
present  proposed  measurements  for  the 
Cycle  6  Health  Exam;  (4)  report  the 
status  of  scaiming  tmd  records 
maintenance;  (5)  present  a  summary  of 
the  biological  archive;  (6)  discuss  the 
release  of  the  1984  preliminary  birth 
defects  report;  and  (7)  present  the  status 
of  public  release  data. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
[>erson  by  October  16, 1998.  On  October 
26, 1998,  oral  presentations  from  the 


public  will  be  scheduled  between 
approximately  4:30  p.m.  and  5:30  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  16, 
1998,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

-The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington,  DC,  area  on 
the  basis  of  the  criteria  of  21  CFR  14.22 
of  FDA's  regulations  relating  to  public 
advisory  committees. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  11, 1998. 
Sharon  Smith  Holston, 

Acting  Commissioner  of  Food  and  Drugs- 
(PR  Doc.  9S-25112  Filed  9-18-98;  8:45  am] 

BILLING  COOE  4ia0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-08561 

Draft  Guidance  for  industry  on 
Submission  of  Abbreviated  Reports 
and  Synopses  In  Support  of  Marketing 
Applications;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Submission  of 
Abbreviated  Reports  and  Synopses  in 
Support  of  Marketing  Applications." 
This  draft  gmdance,  which  implements 
section  118  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Modernization  Act),  is  intended 
to  assist  applicants  who  wish  to  submit 
abbreviated  reports  and  synopses  in  Ueu 
of  full  reports  for  certain  clinical 
studies,  both  in  marketing  applications 
for  new  products  and  in  supplements  to 
approved  applications.  The  draft 
guidance  describes  which  studies  may 
be  submitted  as  abbreviated  reports  or 
synopses  and  describes  a  format  for 
such  submissions.  In  addition  to  seeking 
general  comments  on  the  draft  guidance, 
FDA  is  soliciting  comment  on  three 
specific  issues  related  to  certain  types  of 
study  submissions  and  their  formats. 


DATES:  Written  comments  may  be 
submitted  on  the  draft  gmdance  by 
November  20, 1998.  General  comments 
on  the  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
gmdance  for  industry  are  available  on 
the  Internet  at  "http://wv>rw.fda.gov/ 
cder/guidance/index.htm"  or  "http:// 
www.fda.gov/cber/guidelines.htm". 
Submit  written  requests  for  single 
copies  of  the  draft  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857  or  the 
Manufacturers  Assistance  and 
Communication  Staff  (HFM-42),  Center 
for  Biologies  Evaluation  and  Research. 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448.  Send  one  self-addressed  adhesive 
label  to  assist  that  office  in  processing 
your  requests.  Submit  written  comments 
on  the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docmnent. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Debbie  J.  Henderson,  Center  for  Drug 
Evaluation  and  Research  (HFD-6),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
6779. 

SUPPLEMENTARY  INFORMATKM:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  for  industry  entitied 
"Submission  of  Abbreviated  Reports 
and  Synopses  in  Support  of  Marketing 
Applications."  Section  505(b)(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(b)(1))  provides  that  full 
reports  of  the  investigations  used  to 
demonstrate  a  product's  safety  and 
effectiveness  be  submitted  in  a  new 
drug  application  (NDA).  Similarly,  for 
biologies  license  applications  (BLA's) 
FDA  often  requires  that  a  manufacturer 
submit  fiill  reports  to  demonstrate  that 
the  biological  product  is  safe,  pure,  and 
potent. 

Section  118  of  the  Modernization  Act, 
"Data  requirements  for  drugs  and 
biologies,"  directs  FDA  to  issue 
guidance  on  when  abbreviated  study 
reports  may  l>e  submitted  in  NDA's  and 
BLA's  in  lieu  of  full  reports.  This  draft 
guidance  is  intended  to  fulfill  the 
requirements  of  section  118  of  the 
Modernization  Act  by  providing 
guidance  on  the  types  of  studies  that 
may  be  submitted  in  abbreviated  reports 
or  synopses.  This  draft  guidance  also 
provides  recommendations  on  the 
formats  that  should  be  used. 
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The  NDA  regulations  at  21  CFR 
314.50,  which  define  what  must  be 
submitted  in  an  application,  do  not 
explicitly  define  a  "full  report,"  but 
require,  among  other  things,  submission 
of  a  "description  and  analysis  of  each 
controlled  clinical  study  pertinent  to  a 
proposed  use  of  the  drug"  and  of  "any 
other  data  or  information  relevant  to  an 
evaluation  of  the  safety  and 
effectiveness  of  the  drug  product." 

In  1988,  FDA  issued  "Guidelines  for 
the  Format  and  Content  of  the  Clinical 
and  Statistical  Sections  of  New  Drug 
Applications"  (hereinafter  referred  to  as 
the  Clin/Stat  Guideline),  which 
described  the  contents  of  a  full  report  of 
a  study.  This  guidance  called  for  full 
study  reports  for  studies  that 
contributed  effectiveness  data  as  well  as 
safety  information.  For  other  studies, 
sponsors  were  advised  to  submit 
abbreviated  reports  of  the  effectiveness 
results. 

In  1996,  the  International  Conference 
on  Harmonisation  of  the  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  (ICH)  "Guidelines  for 
the  Structure  and  Content  of  Clinical 
Study  Reports"  (ICH  E3)  provided  an 
updated  description  of  the  contents  of  a 
full  study  report  and  specific  provisions 
for  submitting  less-than-fuU  study 
reports. 

Applicants  have  not  used  the 
provisions  to  submit  less-thanfull  study 
reports  contained  in  both  the  Clin/Stat 
Guideline  and  ICH  E3  as  often  as  they 
could  have  because  of  difficulties 
experienced  in  deciding  when  a  full 
study  report  is  required  by  the 
reviewing  body.  For  example,  clinical 
drug  and  biologic  product  development 
programs  often  include  numerous 
clinical  studies  and  resulting  data  that 
are  not  intended  to  contribute  to  the 
evaluation  of  the  effectiveness  of  a 
product  for  a  particular  use  and  are  not 
needed  to  support  information  included 
in  labeling.  Accordingly,  such  studies 
may  be  submitted  as  abbreviated  reports 
or  synopses,  and  this  guidance  is 
intended  to  facilitate  their  submission. 

In  developing  the  guidance,  FDA 
identified  the  following  three  issues  on 
which  it  is  specifically  seeking  public 
comment: 

(1)  In  describing  the  format  of  an 
abbreviated  study  report,  the  draft 
guidance  references  selected  sections  of 
the  study  report  format  in  ICH  E3  and 
states  that  the  abbreviated  report  should 
include  these  sections.  An  alternative 
approach  considered  by  the  agency  was 
to  recommend  that  all  of  the  sections  in 
the  ICH  E3  clinical  study  report  format 
be  included,  but  that  some  of  them 
contain  detailed  information  while 
others  contain  only  minimal 


information.  Which  of  these  approaches 
is  preferable,  or  is  there  another 
approach  that  the  agency  should 
consider? 

(Z)  The  draft  guidance  indicates  that, 
in  general,  applicants  should  submit  full 
reports  of  negative  studies  (studies 
adequately  designed  to  evaluate  efficacy 
that  failed  to  demonstrate  efficacy),  but 
provides  for  the  submission  of 
abbreviated  reports  of  such  studies  in 
some  cases  with  agreement  from  the 
relevant  review  division.  Should 
abbreviated  reports  of  negative  studies 
be  recommended,  and,  if  so,  should 
more  detailed  information  be  provided 
on  these  trials  than  is  contemplated  by 
the  proposed  abbreviated  report  format? 

(3)  The  draft  guidance  states  that  in 
the  case  of  products  that  are  the  subject 
of  very  limited  drug  development 
programs  (those  with  fewer  than  six 
studies  from  any  phase  of  development 
designed  to  determine  effectiveness 
including  dose  comparison  trials),  full 
reports  of  all  studies  ordinarily  should 
be  provided.  The  rationale  for  this 
provision  is  that,  in  such  programs, 
even  studies  less  central  to  the  proposed 
application  (e.g.,  related  indication, 
different  dosage  form)  often  form  a 
substantive  proportion  of  the  total 
clinical  data  base.  The  agency  is  seeking 
comment  on  whether  the  proposed 
definition  of  "very  limited  drug 
development  programs"  is  appropriate. 
Should  full  reports  of  all  studies  be 
provided  for  drug  development 
programs  with  fewer  or  more  than  six 
studies  designed  to  determine 
effectiveness,  or  can  commenters 
propose  an  alternative  definition  of 
"very  limited  drug  development 
programs?" 

This  draft  guidance  represents  the 
agency's  current  thinking  on  submission 
of  full  study  reports,  abbreviated 
reports,  and  synopses  of  information 
related  to  effectiveness  for  new  drugs 
and  biological  products.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

Interested  persons  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  The  draft 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  August  11, 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc  98-25102  Filed  9-15-98;  4:19  pm) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Receipt  of  Application  for  Endangered 
Species  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Receipt  of  Application 

for  Endangered  Species  Permit. 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  October  21, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION: 

Applicant:  J.  D.  Wilhide,  Arkansas 
State  University,  TE002413-O 

The  applicant  requests  authorization 
to  take  (capture,  band,  and  harass 
during  surveys)  the  endangered  gray  bat, 
Myotis  grisescens,  Indiana  bat,  Myotis 
sodalis,  and  Ozark  big-eared  bat, 
Corynorhinus  townsendii  ingens, 
throughout  the  species'  range  in 
Arkansas,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  William  Post,  Miccosukee 
Tribe,  Miami,  Florida,  TE002414-0. 

The  applicant  requests  authorization 
to  take  (harass  during  surveys)  the 
endangered  Cape  Sable  seaside  sparrow, 
Ammodramus  maritimus  mirabilis, 
throughout  the  species  range  in 
Everglades  National  Park,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Applicant:  Cecil  Lamar  Comalander, 
Jr.,  Milliken  Forestry  Company,  Inc., 
Columbia.  South  Carolina,  TE002412-0. 
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The  applicant  requests  authorization 
to  take  (capture,  band,  and  harass 
during  surveys)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
South  Carolina,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  Stephen  Hoffinan, 
Hawkwatch  International,  Inc.,  Salt 
Lake  City,  Utah,  TE002404-O. 

The  applicant  requests  authorization 
to  take  (capture,  band,  and  collect 
feathers)  the  endangered  peregrine 
falcon,  Falco  peregrinus,  throughout  the 
species  range  in  the  Florida  Keys, 
Monroe  County,  Florida,  for  the  purpose 
of  enhancement  of  survival  of  the 
species. 

Applicant:  Andrea  Christman, 
Withiacoochee  Forestry  Center, 
Brooksville,  Florida,  TE002507-0. 

The  applicant  requests  authorization 
to  take  (harass  during  installation  of 
artificial  cavities)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
Florida,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Dated:  September  3, 1998. 
Sam  D.  Hamilton, 

Regional  Director. 

[FR  Doc.  98-25125  Filed  9-18-98;  8:45  am] 

BOJJNQ  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

PRT-697830 

Applicant:  Assistant  Regional  Director 
for  Ecological  Services,  Region  3,  U.S. 
Fish  and  Wildlife  Service,  Ft.  Snelling, 
Minnesota;  William  F.  Hartwig, 
Regional  Director. 

The  applicant  requests  an  amendment 
to  his  permit  for  take  activities  of  listed 
species  in  Region  3  to  add  the  Illinois 
cave  amphipod  (Gammarus 
acherondytes),  a  recently  listed  species, 
for  scientific  purposes  and  the 
enhancement  of  propagation  or  survival 
of  the  species  in  the  wild,  in  accordance 
writh  listing,  recovery  outlines,  recovery 


plans,  and/or  other  Service  work  for  the 
species. 

PRT-838055 

Applicant:  Ecological  Specialists,  St. 
Peters,  Missouri;  Heidi  L.  Dunn, 
President. 

The  applicant  requests  an  amendment 
to  her  permit  for  take  (capture  and 
release;  collect  dead  specimens) 
activities  of  listed  freshwater  mussels  to 
add  to  the  scope  of  permitted  activities 
the  states  of  Illinois,  Missouri,  Ohio, 
and  West  Virginia  and  the  following 
species:  fat  pocketbook  [Potamilus 
[=Proptera)  capax],  orange-foot  pimple 
back  pearlymussel  [Plethobasus 
cooperianus),  and  pink  mucket 
pearlymussel  [Lampsilis  abrupta 
(=orbiculata)].  Take  activities  are 
aurently  authorized  in  Iowa, 
Minnesota,  and  Wisconsin  for  Higgins' 
eye  pearlymussel  {Lampsilis  higginsi) 
and  winged  mapleleaf  mussel 
[Quadnila  fragosa)  for  biological  survey 
purposes.  On  September  2, 1998,  a 
notice  was  published  in  the  Federal 
Register  seeking  comments  on  an 
amendment  request  to  add  authorization 
for  take  activities  in  the  state  of  Indiana 
for  clubshell  [Pleurobema  clava), 
fanshell  [[Cyprogenia  stegaria 
[=iiTorata)],  and  northern  riffleshell 
[Epioblasma  torulosa  rangiana). 
Activities  are  proposed  to  document 
presence  or  absence  of  the  species  for 
the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 
PRT-TE002722-0 

Applicant:  Voyageurs  National  Park, 
International  Falls,  Minnesota;  Barbara 
West,  Superintendent. 

The  applicant  requests  a  permit  to 
take  (capture,  radio-collar,  and  release) 
gray  wolf  [Canis  lupus)  in  Voyageurs 
National  Park.  Miimesota.  Activities  are 
proposed  for  scientific  research  aimed  at 
survival  and  enhancement  of  the  species 
in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Program,  1  Federal  Drive.  Fort 
Snelling,  Minnesota  55111-4056.  and 
must  be  received  within  30  days  of  the 
date  of  this  publication. 

Doamients  and  other  information 
submitted  with  these  appUcations  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  pubUcation 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Program,  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056.  Telephone:  (612/713- 
5332);  FAX:  (612/713-5292). 


Dated:  September  11, 1998. 
Matthias  A.  Kerechbaum, 
Acting  Pmgram  Assistant  Regional  Director. 
Ecoiogical  Services,  Region  3.  Fort  Snelling. 
Minnesota. 

(FR  Doc.  98-25126  Filed  9-18-98;  8:45  am] 

BNJJNQ  OOOE  4l1»-66-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  AvailalBiiity  of  a  Technical/ 
Agancy  Draft  Recovery  Plan  for 
Juglans  Jamaicensis  (West  Indian 
Walnut  or  Nogal)  for  Reviaw  and 
Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  docimient  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  annoimces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  Junglans  jamaicensis  (West  Indian 
walnut  or  nogal).  In  Puerto  Rico  this 
large  tree  is  known  from  only  14       ^^~~ 
individuals  at  one  locality  near 
Adjimtas.  The  species  is  threatened  by 
land-clearing  for  agriculture  and  rural 
development.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  20, 1998  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  recovery  plan  may  obtain  a  copy  by 
contacting  the  Field  Supervisor, 
Boqueron  Field  Office,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622 
(Telephone  787/851-7297).  Comments 
and  materials  are  available  on  request 
for  public  inspection,  by  appointment, 
during  normal  business  hoiu^  at  the 
above-mentioned  address. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Ms. 
Susan  R.  Silander  at  the  address  and 
telephone  shown  above. 
SUPPLaCNTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for  the 
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downlisting  or  delisting  of  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comments  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

This  Recovery  Plan  is  for  fuglans 
jamaicensis  (West  Indian  walnut  or 
nogal).  Nogal  is  a  large  tree  which  may 
reach  up  to  25  meters  or  82  feet  in 
height.  Twigs,  buds,  and  leaf  axes  have 
minute  rusty  hairs.  Leaves  are  alternate 
and  compound.  The  fruit,  a  drupe,  is  a 
walnut  composed  of  a  blackish  husk 
and  one  large  oily,  edible  seed.  The  tree 
may  have  once  been  more  widespread 
in  Puerto  Rico  in  the  past  but  much  of 
the  forested  areas  in  the  central 
mountain  region  were  cut  for  the 
planting  of  coffee.  Today  it  is  known 
from  14  individuals  at  only  one  locality 
in  Adjuntas,  Puerto  Rico.  It  is  also 
known  from  the  islands  of  Hispaniola 
and  Cuba.  In  Puerto  Rico  it  is  threatened 
by  land  clearing  for  agriculture  and 
rural  development. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
oh  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  for  inclusion 
in  the  Recovery  Plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  September  10, 1998. 
James  P.  Oland, 

Field  Supervisor  ^ 

IFR  Doc.  98-25128  Filed  9-18-98:  8:45  am] 

BILUNG  COOE  4310-65-P 


DEPARTENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Availability;  Addendum  #2  to 
the  Assessment  Plan:  Lower  Fox 
River/Green  Bay  Natural  Resource 
Damage  Assessment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  30-day  comment 
period. 

SUMMARY:  Notice  is  given  that  the 
document  entitled:  "Lower  Fox  River/ 
Green  Bay  NRDA  Initial  Restoration  and 
Compensation  Determination  Plan"  will 
be  available  for  public  review  and 
comment  on  the  date  of  publication  in 
the  Federal  Register. 

The  assessment,  including  the 
activities  addressed  in  this  addendum, 
will  be  conducted  in  accordance  with 
the  guidance  of  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  43  CFR  Part  11,  to  the  extent 
applicable.  The  public  review  of  the 
Addendum  armounced  by  this  Notice  is 
provided  for  in  43  CFR  11.32(c). 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Addendum.  Copies  of  the  Addendimi, 
and  the  "Assessment  Plan:  Lower  Fox 
River/Green  Bay  NRDA"  ("The  Plan") 
issued  on  August  23. 1996  (FR  Doc.  96- 
21520),  can  be  requested  from  the 
address  listed  below.  All  written 
comments  will  be  considered  and 
included  in  the  Report  of  Assessment,  at 
the  conclusion  of  the  assessment 
process. 

DATES:  Written  comments  on  the 
Addendum  must  be  submitted  on  or 
before  October  21, 1998. 

ADDRESSES:  Requests  for  copies  of  the 
Addendum  and/or  the  Plan  may  be 
made  to:  Frank  Horvath,  U.S.  Fish  and 
Wildlife  Service,  Region  3  (ATTN:  ES/ 
EC-NRDA).  B.H.W.  Federal  Building.  1 
Federal  Drive,  Ft.  Snelling,  MN  55111- 
4096. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  natural  resource  damage 
assessment  is  to  confirm  and  quantify 
the  suspected  injuries  to  natural 
resources  in  the  Lower  Fox  River,  Green 
Bay,  and  Lake  Michigan  enviroiunent 
resulting  from  exposure  to  hazardous 
substances  released  by  area  paper  mills 
and  other  potential  sources.  It  is 
suspected  that  this  exposure  has  caused 
injury  and  resultant  damages  to  trustee 
resources.  The  injury  and  resultant 
damages  will  be  assessed  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act,  as  amended,  and  the  Clean  Water 

Act,  as  amended. 

William  F.  Hartwig, 

Regional  Director,  Region  3,  U.S.  Fish  and 

Wildlife  Service. 

(FR  Doc.  98-25144  Filed  9-18-98;  8:45  am] 

BILUNG  CODE  4310-6S-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-020-5101-00-L012;  FF091732] 

Availability  of  the  Record  of  Decision 
(ROD)  for  the  Golden  Valley  Electric 
Association  Northern  Intertie  Project 
(EIS  #97-47);  Alaska 

AGENCY:  Bureau  of  Land  Management; 

Interior. 

action:  Notice. 

SUMMARY:  Golden  Valley  Electric    . 
Association  has  applied  to  the  Bureau  of 
Land  Management  (BLM)  for  a  Right-of- 
Way  to  construct,  operate,  and  maintain 
a  230  kV  transmission  line  fit)m  Healy, 
Alaska,  to  Fairbanks,  Alaska.  Pursuant 
to  the  Federal  Land  Policy  and 
Management  Act,  as  amended,  the 
National  Envirorunental  Policy  Act  of 
1969,  as  amended,  and  40  CFR  Parts 
1500-1508,  the  BLM  prepared  an  EIS. 
The  public  comment  period  on  the  Final 
EIS  ended  on  July  20, 1998.  Notice  is 
hereby  given  on  the  availability  of  the 
Record  of  Decision  (ROD)  for  this 
project.  Copies  of  the  ROD  are  available . 
by  mail  or  in  person  at  the  BLM 
Northern  Field  Office,  1150  University 
Avenue,  Fairbanks,  Alaska,  99709,  or  by 
calling  (907)  474-2339. 
DATES:  The  ROD  may  be  appealed  to  the 
Interior  Board  of  Land  Appeals,  Office 
of  the  Secretary,  in  accordance  with  the 
regulations  contained  in  43  CFR  Part  4. 
If  an  appeal  is  taken,  the  notice  of 
appeal  must  be  filed  in  this  office  (at  the 
above  address)  on  or  before  October  21, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Foreman,  Project  Manager,  at  1-800- 
437-7021  or  (907)  474-2339. 
SUPPLEMENTARY  INFORMATION:  It  is  the 
decision  of  the  Bureau  of  Land 
Management  to  issue  a  right-of-way 
grant  to  Golden  Valley  Electric 
Association  pursuant  to  Title  V  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1761).  The  route 
alternative  selected  in  this  decision  is 
the  Rex/South  Route  as  identified  in  the 
Final  EIS  dated  Jime  1998. 
Tom  Allen, 
State  Director,  Alaska. 
IFR  Doc.  98-25152  Filed  9-18-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Manageinent 
[NV-930-1430-01;  N-62051] 

Supplemental  Notice  of  Realty  Action; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

action:  Notice. 

SUMMARY:  A  notice  was  published  in  the 
Federal  Register  on  October  6, 1997, 
page  521^8,  listing  the  proponent  of  a 
direct  sale  as  Elko  General  Hospital,  a 
political  subdivision  of  Elko  County. 
The  proponent  is  changed  to  read  the 
City  of  Elko,  Nevada.  All  other 
information  regarding  the  notice 
remains  the  Scime.  For  a  period  of  45 
days  from  the  date  of  publication  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Bureau  of  Land 
Management,  Elko  Field  Office,  3900  E. 
Idaho  Street,  Elko,  Nevada  89801.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  objections,  this 
realty  action  will  become  a  final 
determination  of  the  E)epartment  of  the 
Interior. 

Dated:  September  9, 1998. 
Helen  Hankins, 

Field  Manager. 

IFR  Doc.  98-25129  Filed  9-18-98;  8:45  am) 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Propoa«d  Prospective 
Purchaser  Agreen>ent  Urtder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  a  proposed 
Prospective  Purchaser  Agreement 
("PPA")  was  executed  on  August  12, 
1998,  by  the  U.S.  Environmental 
Protection  Agency  ("EPA"),  and  is 
subject  to  final  approval  by  the  U.S. 
Department  of  Justice.  The  proposed 
PPA  would  resolve  certain  potential 
claims  under  Sections  106  and  107  of 
the  Comprehensive  Envircwimental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9606  and  9607,  against 
P.O'B  Libby,  L.P.  and  Albertson's.  Inc., 
as  the  prospective  purchasers  of 
approximately  13  acres  of  land  (the 
"Property")  within  the  boimdaries  of 
the  Libby  Groundwater  Superfund  Site 
located  in  Lincoln  County,  Montana. 
The  PPA  would  require  P.O'B  Libby, 
L.P.  and  Albertson's,  Inc.  (the 


"prospective  purchasers")  to  pay  EPA 
$4,000  to  defray  EPA's  administrative 
and  oversight  costs  in  connection  with 
the  PPA.  The  prospective  purchasers 
would  also  be  obligated  to  perform 
certain  environmental  work  at  the 
Property,  including  the  proper 
abandonment  of  one  of  Uie  groundwater 
monitoring  wells  in  accordance  with  the 
requirements  of  the  State  of  Montana, 
and  the  modification  of  four 
groundwater  monitoring  wells  to  protect 
them  from  traffic  and  pedestrian 
damage.  The  PPA  would  further  require 
the  prospective  purchasers  to  provide 
access  to  the  Property  to  the  United 
States  for  the  implementation  of 
response  actions  by  or  at  the  direction 
of  EPA  at  the  Libby  Groundwater 
Superfund  Site. 

EPA  will  receive  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication  comments  relating  to  the 
PPA.  Comments  should  be  addressed  to 
Jim  Harris,  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
Region  VIII,  Montana  Operations  Office, 
Federal  Building,  301  South  Paiic, 
Drawer  10096,  Helena,  MT  59626-0096. 

The  proposed  PPA  may  be  exemiined 
at  the  U.S.  Environmental  Protection 
Agency,  Region  VIII,  Montana 
Operations  Office,  Federal  Building,  301 
South  Park,  Drawer  10096,  Helena.  MT 
59626-0096.  A  copy  of  the  proposed 
Prospective  Purchaser  Agreement  may 
be  obtained  in  person,  by  mail  firom,  or 
by  calling  Jim  Harris,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  VIII,  Montana 
Operations  Office.  Federal  Building.  301 
South  Park,  Drawer  10096,  Helena,  MT 
59626-0096,  telephone  number  (406) 
441-1150,  extension  260. 
Walker  B.  Smkh, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[PR  Doc.  98-25284  Filed  9-18-98;  8.45  am) 

MLUNQ  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Advisory  Commitlee  on  Veterans' 
Employment  and  Training  Notice  of 

RAfUNMfll 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
and  Office  of  Management  and  Budget 
Circular  A-63  of  March  1974,  and  after 
consultation  with  GSA,  the  Secretary  of 
Labor  has  determined  that  the  renewal 
of  the  Advisory  Committee  on  Veterans' 
Employment  and  Training  is  in  the 
public  interest  in  connection  with  the 


performance  of  duties  imposed  on  the — 
Department  by  section  4110  of  title  38, 
United  States  Code. 

The  Advisory  Committee  on  Veterans' 
Employment  and  Training  shall:  assess 
the  employment  and  training  needs  of 
veterans;  determine  the  extent  to  which 
the  programs  and  activities  of  the 
Department  of  Labor  are  meeting  such 
needs;  carry  out  such  other  activities 
that  are  necessary  to  make  the  reports 
and  recommendations  required  by  law; 
and,  not  later  than  July  1  of  each  year, 
report  to  Secretary  of  Labor  on  the 
employment  and  training  needs  of 
veterans. 

The  Committee  shall  consist  of  at 
least  12,  but  not  more  than  18, 
individuals  appointed  by  the  Secretary 
of  Labor  to  serve  as  members  of  the 
Advisory  Committee,  consisting  of: 
representatives  nominated  by  veterans' 
organizations  that  are  chartered  by 
Federal  law  and  have  a  national 
employment  program;  and  not  more 
than  6  individuals  who  are  recognized 
authorities  in  the  fields  of  business, 
employment,  training,  rehabiUtation,  or 
labor  and  who  are  not  employees  of  the 
Department  of  Labor. 

The  Advisory  Committee  will  report 
to  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training.  It  will 
function  solely  as  an  advisory  body  and 
in  compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  and 
its  charter  will  be  filed  under  the  Act. 

For  further  information  contact  Ms. 
PoUn  Cohanne,  Chief  of  Staff,  Office  of 
the  Assistant  Secretary  of  Veterans' 
Employment  and  Training,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
telephone  (202)  219-9116. 

Signed  at  Washington,  DC,  this  4th  day  of 
September  1998. 
Ainds  M.  Herman, 
Secretary  of  Labor 
IFR  Doc.  98-25183  Filed  9-18-98;  8:45  am) 

BIUJNQ  CODE  4610-7*41 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Business  Rsssarch  Advisory  Council; 
Ptodce  of  MeatinQS  and  Ayends 

The  regular  Fall  meetings  of  the 
Business  Research  Advisory  Council 
and  its  committees  will  be  held  on 
October  7  and  8, 1998.  All  of  the 
meetings  will  be  held  in  the  Conference 
Center  of  the  Postal  Square  Building,  2 
Massachusetts  Avenue,  N.E.. 
Washington,  D.C. 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
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Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officials  from 
American  business  an  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday.  October  7,  1 998 — Meeting 
Rooms  9  &■  10,  10:00-11:30  a.m.— 
Committee  on  Employment  Projections 

1.  Overview  of  the  Office  of 
Employment  Projections  program  for 
Fiscal  Year  1999  (Neal  Rosenthal) 

2.  How  technological  change  is 
accounted  for  in  the  development  of 
employment  projections 

a.  Industry  projections  (Arthur 
Andreassen) 

b.  Occupational  projections  (Neal 
Rosenthal) 

3.  Discussion  of  items  for  Spring  1999 
meeting  (Committee  members) 

1:00-3:00  p.m.  Committee  on  Price 
Indexes 

1.  Consumer  Price  Index:  Report  on 
initiative  to  review  our  treatment  of 
anti-pollution  devices 

2.  Producer  Price  Index:  Report  on 
plans  to  develop  new  aggregate  indexes 
encompassing  goods  and  services 

3:00-4:30  p.m.  Committee  on 
Employment  an  Unemployment 
Statistics 

1.  Election  of  chair  and  vice-chair 

2.  Updates  on  employment  and 
unemployment  statistics  programs 

Thursday,  Octobers,  1 998— Meeting 
Rooms  9  6- 10,  8:30-10:00  a.m.— 
Committee  on  Productivity  and  Foreign 
Labor  Statistics 

1.  Election  of  vice-chair 

2.  Summary  of  new  activities  in  Office 
of  Productivity  and  Technology 

3.  Results  from  the  expanded  industry 
database 

4.  Recent  developments  in 
international  labor  markets    - 

5.  BLS  international  technical 
cooperation  activities 

10:30  a.m. — Council  Meeting 

1.  Chairperson's  opening  remarks 

2.  Commissioner's  address  and 
discussion 

3.  Discussion  of  Year  2000  issues  with 
BLS  Director  of  Survey  Processing 

1:30-3:00  p.m.— Committee  on 
Compensation  and  Working  Conditions 

1.  Compensation  inequality  (Brooks 
Pierce) 

2.  Reducing  the  number  of  ofBcially 
published  ECfseries  (Phil  Doyle) 

3.  Davis-Bacon  benefits  data  tests 
(William  Wiatrowski) 


4.  Other  business 

Thursday.  Octobers,  1998— Meeting 
Room  8,  1:30-3:00  p.m. — Committee  on 
Occupational  Safety  and  Health 
Statistics 

1.  Report  on  the  1997  Census  of  Fatal 
Occupational  Injuries 

2.  Status  of  the  1997  Survey  of 
Occupational  Injuries  and  Illnesses 

3.  Status  of  the  Fiscal  Year  1999 
budget 

The  meetings  are  open  to  the  public. 
Persons  with  disabilities  and  those 
wishing  to  attend  these  meetings  as  an 
observer  should  contact  Nancy  Sullivan, 
Bureau  of  Labor  Statistics,  at  (202)  606- 
5905,  for  appropriate  accommodations. 

Signed  at  Washington,  D.C.  the  14th  day  of 
September  1998. 
Katharine  G.  Abraham, 
Commissioner. 
(FR  Doc.  98-25182  Filed  9-18-98;  8:45  am] 

BILUNG  CODE  4S10-24-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-120] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In^accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council. 

DATES:  Tuesday,  September  29, 1998, 
9:00  a.m.  to  3:00  p.m.;  and  Wednesday, 
September  30, 1998,  9:00  a.m.  to  3:00 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  9H40,  300 
E  Street,  SW,  Washington,  DC  20546. 
R)R  FURTHER  INFORMATION  CONTACT:  Mr. 
Matthew  Crouch,  Code  Z,  National 
Aeronautics  and  Space  Adininistration, 
Washington,  DC  20546,  202/358-0808. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Space  Studies  Board  Overview 
— Faster-Better-Cheaper  Report 
— Space  Transportation  Architecture 

Study 
— Space  Station  Status  Report 
—NASA  Safety 
— Grants  Management 
— IFMP  Update 
— Committee/TaskForce/Working  Group 

Reports 


— Discussion  of  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  September  15, 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  98-25193  Filed  9-19-98;  8:45  am) 
BILUNG  CODE  7510-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  1:00  p.m.,  Wednesday, 

September  23, 1998. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Requests  from  Two  (2)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 

2.  Request  from  a  Credit  Union  to 
Convert  Insurance. 

3.  Request  from  a  Corporate  Federal 
Credit  Union  for  a  Field  of  Membership 
(FOM)  Amendment. 

4.  Request  from  a  Corporate  Credit 
Union  to  Merge  with  a  Corporate 
Federal  Credit  Union. 

5.  Final  Rule:  Amendments  to  Parts 
724  and  701,  NCUA's  Rules  and 
Regulations,  Trustees  and  Custodians  of 
Pension  Plans;  FCU  Employees 
Retirement  Benefits. 

6.  Interim  Final  Rule:  Amendments  to 
Part  723,  NCUA's  Rules  and 
Regulations,  Member  Business  Loans. 
RECESS:  2:30  p.m. 

TIME  AND  DATE:  3:00  p.m.,  Wednesday, 

September  23, 1998 

PU^CE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street,  Alexandria, 

Virginia  22314-3428 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  208  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)  (ii),  and  (9)(B). 

2.  Administrative  Action  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

3.  Administrative  Action  under  Part 
745  of  NCUA's  Rules  and  regulations. 
Closed  pursuant  to  exemption  (8). 

4.  Administrative  Action  under 
Section  206  of  the  FCU  Act.  Closed 
pursuant  to  exemptions  (7)  and  (8). 
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5.  Two  (2)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board. 
Telephone  (703)  518-6304. 
Becky  Baker, 
Secretary  of  the  Boatxi. 
(FR  Doc.  98-25243  Filed  9-16-98;  5:00  pm) 

BILUNQ  CODE  7S3S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269, 50-270.  and  50-287] 

Duke  Energy  Corporation  OCONEE 
Nuclear  Station,  Units  1, 2,  and  3 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
Conduct  Scoping  Process 

The  Ehike  Energy  Corporation  (Duke 
Energy)  has  submitted  an  application  for 
renewal  of  operating  licenses  DPR-38, 
DPR  47,  and  DPR-55  for  an  additional 
20  years  of  operation  at  the  Oconee 
Nuclear  Station  (Oconee),  Units  1,  2, 
and  3,  respectively.  The  plant  is  located 
in  Oconee  Coimty,  South  Carolina.  The 
application  for  renewal  was  submitted 
by  letter  dated  July  6, 1998,  piusuant  to 
10  CFR  Part  54.  A  notice  of  receipt  of 
application,  including  the 
environmental  report  (ER),  was 
published  in  the  Federal  Register  on 
July  14, 1998  (63  FR  37909).  A  notice  of 
acceptance  for  docketing  of  the 
application  for  renewal  of  the  facility 
operating  licenses  was  published  in  the 
Federal  Register  on  August  11, 1998  (63 
FR  42885).  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
vtrill  be  preparing  an  environmental 
impact  statement  in  support  of  the 
review  of  the  Ucense  renewal 
application  and  to  give  the  public  an 
opportunity  to  participate  in  the 
environmental  scoping  process  as 
defined  in  10  CFR  51.29. 

In  accordance  with  10  CFR  54.23  and 
10  CFR  51.53(c),  Duke  Energy  submitted 
the  ER  as  part  of  the  application.  The  ER 
was  prepared  pursuant  to  10  CFR  Part 
51  and  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room  in  the  Gelman  Building,  2120  L 
Street,  NW.  Washington,  D.C.,  and  the 
Local  Public  Document  Room  located  in 
the  Oconee  County  Public  Library,  501 
West  South  Broad  Street,  Walhalla.  SC 
29691. 

This  notice  advises  the  public  that  the 
NRC  intends  to  gather  the  information 
necessary  to  prepare  a  plant-specific 
supplement  to  the  Commission's 
"Generic  Environmental  Impact 
Statement  (GEIS)  for  License  Renewal  of 


Nuclear  Plants"  (NUREG-1437)  in 
support  of  the  review  of  the  application 
for  renewal  of  the  Oconee  operating 
licenses  for  an  additional  20  years. 
Possible  alternatives  to  the  proposed 
action  (license  renewal)  include  no 
action  and  reasonable  alternative  energy 
sources.  10  CFR  51.95  requires  that  the 
NRC  prepare  a  supplement  to  the  GEIS 
in  connection  with  the  renewal  of  an 
operating  license.  This  notice  is  being 
published  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  NRC's  regulations  found 
in  10  CFR  Part  51. 

The  NRC  will  first  conduct  a  scoping 
process  for  the  supplement  to  the  GEIS 
and,  as  soon  as  practicable  thereafter, 
will  prepare  a  draft  supplement  to  the 
GEIS  for  public  comment.  Participation 
in  this  scoping  process  by  members  of 
the  public  and  local.  State,  and  Federal 
government  agencies  is  encouraged.  The 
draft  supplement  to  the  GEIS  will  be  the 
subject  of  separate  notices  and  a 
separate  public  meeting.  Copies  will  be 
available  for  public  inspection  at  the 
above-mentioned  addresses,  and  one 
copy  per  request  will  be  provided  free 
of  charge.  After  receipt  and 
consideration  of  the  comments,  the  NRC 
will  prepare  a  final  supplement  to  the 
GEIS,  which  will  also  be  available  for 
public  inspection. 

The  scoping  process  for  the 
supplement  to  the  GEIS  will  be  used  to 
accomplish  the  following: 

a.  Define  the  proposed  action,  which 
is  to  be  the  subject  of  the  supplement  to 
the  GEIS. 

b.  Determine  the  scope  of  the 
supplement  to  the  GEIS  and  identify  the 
significant  issues  to  be  analyzed  in 
depth. 

c.  Identify,  and  eliminate  bom 
detailed  study,  those  issues  that  are 
peripheral  or  that  are  not  significant. 

d.  Identify  any  environmental 
assessments  and  other  environmental 
impact  statements  (EISs)  that  are  being 
or  will  be  prepared  that  are  related  to 
but  are  not  part  of  the  scope  of  the 
supplement  to  the  GEIS  being 
considered. 

e.  Identify  other  environmental 
review  and  consultation  requirements 
related  to  the  proposed  action. 

f.  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analyses  and  the 
Commission's  tentative  planning  and 
decision  making  schedule. 

g.  Identify  any  cooperating  agencies 
and,  as  appropriate,  allocate 
assignments  for  preparation  and 
schedules  for  completion  of  the 
supplement  to  the  GEIS  to  the  NRC  and 
any  cooperating  agencies. 


h.  Describe  how  the  supplement  to 
the  GEIS  will  be  prepared,  including 
any  contractor  assistance  to  he  used. 

The  NRC  invites  the  following  entities 
to  participate  in  the  scoping  process: 

a.  The  applicant,  Duke  Energy 
Corporation. 

b.  Petitioners  for  leave  to  intervene  in 
the  proceeding,  Norman  (Buzz) 
Williams,  William  (Butch)  Clay,  W.  S, 
Lesan,  and  the  Chatooga  River 
Watershed  Coalition. 

c.  Any  other  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmental  standards. 

d.  Affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  enviromnental  standards. 

e.  Any  affected  Native  American  tribe. 

f.  Any  person  who  requests  or  has 
requested  an  opportimity  to  participate 
in  the  scoping  process. 

Participation  in  the  scoping  process 
for  the  supplement  to  the  GEIS  does  not, 
in  itself,  entiUe  participants  to  become 
parties  to  the  proceeding  to  which  the 
supplement  to  the  GEIS  relates.  Notice 
of  an  opportunity  for  a  hearing 
regarding  the  renewal  application  was 
the  subject  of  the  aforementioned 
Federal  Register  notice  of  acceptance  of 
docketing  (63  FR  42885).  Matters  related 
to  participation  in  any  hearing  are 
outside  the  scope  of  matters  to  be 
discussed  at  this  public  meeting. 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  EIS  may  include 
a  public  scoping  meeting  to  help 
identify  significant  issues  related  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRC  has  decided  to  hold  a 
public  meeting  for  the  Oconee  license 
renewal  supplement  to  the  GEIS.  The 
scoping  meeting  will  be  held  at  the 
Ramada  Inn,  Clemsoh.  South  Carolina, 
on  Monday,  October  19, 1998.  There 
will  be  two  sessions  to  accommodate 
interested  parties.  The  first  session  will 
convene  at  2:00  p.m.  and  will  continue 
until  5:00  p.m.  The  second  session  will 
convene  at  7:00  p.m.  with  a  repeat  of  the 
overview  portions  of  the  meeting  and 
will  continue  until  10:00  p.m.  Both 
meetings  will  be  transcribed  and  will 
include  (1)  an  overview  by  the  NRC  staff 
of  the  National  Environmental  Policy 
Act  (NEPA)  environmental  review 
process,  the  proposed  scope  of  the 
supplement  to  the  GEIS,  and  the 
proposed  review  schedule;  (2)  an 
overview  by  Duke  Energy  of  the 
proposed  action,  Oconee  license 
renewal,  and  the  enviromnental  impacts 
as  outlined  in  the  ER;  and  (3)  the 
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opportunity  for  interested  Government 
agencies,  organizations,  and  individuals 
to  submit  comments  or  suggestions  on 
the  environmental  issues  or  the 
proposed  scope  of  the  supplement  to  the 
GEIS.  Persons  may  pre-register  to  attend 
or  to  speak  at  the  meeting  on  the  NEPA 
scoping  process  by  contacting  Mr.  James 
H.  Wilson  by  telephone  at  1-800-368- 
5642,  Extension  1108,  or  by  Internet  to 
the  NRC  at  oconeeis@nrc.gov  no  later 
than  12:00  noon  on  October  15.  1998.  In 
addition,  individuals  may  register  to 
speak  up  until  15  minutes  before  the 
start  of  each  session.  Individual  oral 
comments  may  be  limited  by  the  time 
available,  depending  on  the  number  of 
persons  who  register.  Members  of  the 
public  who  have  not  registered  may  also 
have  an  opportimity  to  speak,  if  time 
permits.  Public  comments  will  be 
considered  in  the  scoping  process  for 
the  supplement  to  the  GEIS.  If  special 
equipment  or  accommodations  are 
needed  to  attend  or  present  information 
at  the  public  meeting,  the  need  should 
be  brought  to  Mr.  James  H.  Wilson's 
attention  no  later  than  October  13, 1998. 
so  that  the  NRC  staff  can  determine 
whether  the  request  can  be 
acconunodated. 

Members  of  the  public  may  send 
written  comments  on  the  environmental 
scoping  process  for  the  supplement  to 
the  GEIS  to:  Chief,  Rules  and  Directives 
Branch.  EKvision  of  Administrative 
Services,  Mailstop  T-€  D  59,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays.  To 
be  considered  in  the  scoping  process, 
written  comments  should  be 
postmeirked  by  November  19, 1998. 
Electronic  comments  may  be  sent  by  the 
Internet  to  the  NRC  at  oconeeis@nrc.gov. 
Electronic  submittals  should  be  sent  no 
later  than  November  19,  1998,  to  be 
considered  in  the  scoping  process  and 
will  be  available  for  inspection  at  the 
NRC  and  Local  Public  Document 
Rooms. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
summary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process.  The 
summary  will  also  be  available  for 
inspection  at  the  NRC  and  Local  Public 
Dociunent  Rooms. 

Information  about  the  proposed 
action,  the  supplement  to  the  GEIS,  and 
the  scoping  process  may  be  obtained 
firom  Mr.  James  H.  Wilson  at  the 


aforementioned  telephone  number  or  e- 
mail  address. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  H.  Essig. 
Acting  Chief  Generic  Issues  and 
Environmental  Projects  Branch,  Division  of 
Reactor  Program  Management,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  98-25175  Filed  9-18-98;  8:45  am] 

BILUNQ  COOE  79M>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  40-8989;  License  No.  SUA- 
1559] 

Envlrocare  of  Utah,  Inc.;  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hearby  given  that  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  has  taken  action 
with  regard  to  a  Petition  for  action 
under  10  CFR  2.206  received  from  Dr. 
Thomas  B.  Cochran.  Director  of  Nuclear 
Programs,  on  behalf  of  the  Petitioner, 
Natural  Resources  Defense  Council 
(NRDC),  dated  December  12,  1997.  as 
supplemented  May  6. 1998.  with  regard 
to  Eiivirocare  of  Utah,  Inc.  (Envirocare). 
Specifically,  by  letter  dated  December 
12,  1997,  the  Petitioner  requested  that 
NRC  (1)  conduct  an  immediate 
investigation  of  issues  raised  in  the 
Petition  and  immediately  suspend 
Envirocare's  NRC  license;  (2)  conduct 
an  investigation  of  possible  criminal 
violations  of  section  223  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (the 
Act);  (3)  immediately  suspend 
Envirocare's  license  with  the  State  of 
Utah,  under  section  274j(2)  of  the  Act; 
(4)  investigate  the  adequacy  of  the  State 
of  Utah  agreement  state  program  to 
protect  whistleblowers;  (5)  contact  each 
ciurent  and  former  Envirocare  employee 
personally,  on  a  confidential  basis,  to 
advise  them  of  their  rights  to  inform  the 
NRC  of  unsafe  practices  and  violations, 
to  inform  them  of  the  protections 
available  to  them,  and  to  ask  them  if 
they  have  any  information  which  they 
wish  to  disclose,  on  a  confidential  basis 
or  otherwise;  and  (6)  order  a  special 
independent  review  of  Envirocare's 
relationships  with  its  employees,  along 
the  lines  of  the  review  ordered  by  the 
NRC  for  the  Millstone  site. 

Petitioner  asserts,  as  a  basis  for  the 
December  12, 1997,  request,  that 
Envirocare's  employee-related  practices 
and  contractual  provisions  constitute  a 
violation  of  42  U.S.C.  §5851  (Section 
211  ("Employee  Protection")  of  the 
Energy  Reorganization  Act  of 


1974(ERA))  and  the  NRC's 
whistleblower  protection  regulations 
under  Parts  19  and  40  of  Title  10  of  the 
Code  of  Federal  Regulations  (i.e..  10 
CFR  19.16. 19.20.  and  40.7). 
Specifically.  Petitioner  states  that 
current  and  former  Envirocare 
employees  who  have  provided  to 
governmental  authorities  information 
adverse  to  Envirocare's  interests  fear  for 
their  lives  and  the  lives  of  their  families 
should  their  identities  become  known  to 
Envirocare.  Petitioner  also  states  that 
certain  provisions  in  Envirocare's 
standard  employment  contract  prevent 
its  employees  from  disclosing  to  the 
NRC  information  concerning  unsafe 
practices  and  violations  under  the  NRC 
license  and  threaten  them  with  severe 
financial  penalties  in  the  event  of  a 
disclosure.  By  letter  dated  January  16. 
1998,  NRC  acknowledged  receipt  of 
NRDC's  December  12. 1997,  Petition. 

With  respect  to  the  May  6. 1998. 
Supplement,  NRDC  requested  that  (1) 
NRC  suspend  all  licenses  Envirocare  has 
with  the  NRC;  (2)  NRC  request  the  State 
of  Utah  to  suspend  all  licenses  that 
Envirocare  holds  with  the  State  of  Utah 
under  the  purview  of  the  Utah  Division 
of  Radiation  Control;  (3)  the  license 
suspensions  indicated  in  (1)  and  (2) 
above  are  to  be  enforced  until  such  time 
as  NRC  and  the  State  of  Utah  have 
completed  the  actions  under  (4)  and  (5) 
below;  (4)  NRC  undertake  a  program,  in 
cooperation  with  the  State  of  Utah  and 
the  Environmental  Protection  Agency 
(EPA),  to  contact  each  and  every  ciurent 
and  past  employee  on  an  individual 
basis  and  obtain  a  sworn  statement  from 
each,  indicating:  (i)  whether  they  were 
intimidated  by  the  unlawful  Envirocare 
Employee  Agreement;  (ii)  whether  they 
withheld  or  altered  any  health,  safety,  or 
environmental  information  in  any 
Envirocare  report,  or  in  any  written  or 
oral  communication  with  any  official  of 
the  State  of  Utah,  EPA  or  NRC;  and,  (iii) 
whether  they  failed  to  report  any  health, 
safety,  or  environmental  information  to 
appropriate  authorities;  and  in  cases 
where  there  was  information  withheld, 
altered,  or  not  reported,  identify  fully 
what  the  information  was;  (5)  NRC 
investigate  the  extent  to  which  such 
information,  revealed  under  (4)  above, 
has  affected  existing  and  past  licenses 
held  by  Envirocare  issued  by  the  NRC 
or  the  State  of  Utah,  under  the  purview 
of  the  Utah  Division  of  Radiation 
Control. 

In  support  of  Petitioner's  May  6. 1998. 
request.  NRDC  asserted  that  NRC  now 
has  before  it  new  information  that  it  did 
not  have  at  the  time  that  NRDC's  earlier 
Petition  (dated  January  8. 1997) 
requesting  enforcement  action  against 
Envirocare  was  denied  by  NRC  on 
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February  5, 1997.  NRDC's  Petition  dated 
January  8, 1997,  was  addressed  in 
Director's  Decision  (DD-97-02)  which 
was  issued  on  February  5, 1997. 
Petitioner  further  stated  that  this  new 
information  consists  of  NRC's  letter  of 
December  8, 1997,  to  Charles  A.  Judd, 
indicating  that  Envirocare's  employee 
protection  policies  were  in  violation  of 
NRC's  Whistleblower  Protection 
Regulations. 

By  letter  dated  June  9, 1998,  NRC 
acknowledged  receipt  of  the  May  6, 
1998,  Petition  and  indicated  that, 
because  of  the  similarity  of  requested 
actions  with  those  of  the  December  12, 

1997,  Petition  that  the  May  6. 1998, 
Petition  is  being  considered  as  a 
Supplement  to  the  December  12, 1997. 
Petition. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
determined  that  the  requests  should  be 
denied  for  the  reasons  stated  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (DD-98-09),  the  complete  text  of 
which  follows  this  notice  and  which  is 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  located  at  2120  L 
Street.  N.W.,  Washington  D.C.  20555 
and  is  also  available  on  the  NRC 
Electronic  Bulletin  Board  at  (800)  952- 
9676. 

A  copy  of  this  Decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  writh  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  this  Decision  vdll 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Cari  J.  Paperiello. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

I.  Introduction 

On  December  12. 1997,  and  May  6, 

1998,  Dr.  Thomas  B.  Cochran,  Director 
of  Nuclear  Programs,  Natural  Resources 
Defense  Council  (NRDC),  filed  Petitions 
with  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  pursuant  to  Title  10 

.  of  the  Code  of  Federal  Regulations, 
Section  2.206  (10  CFR  2.206).  In  these 
Petitions.  NRDC  requested  that  NRC 
take  action  to  immediately  suspend  all 
Ucenses  held  by  Envirocare  of  Utah.  Inc. 
(Envirocare).  Specifically.  NRDC 
requested  that  NRC  take  the  following 
actions. 


Petition  of  December  12, 1997 

(1)  Conduct  an  immediate 
investigation  of  issues  raised  in  the 
Petition  and  immediately  suspend 
Envirocare's  NRC  license. 

(2)  Conduct  an  investigation  of 
possible  criminal  violations  of  section 
223  of  the  Atomic  Energy  Act  of  1954. 
as  amended  (the  Act). 

(3)  Immediately  suspend  Envirocare's 
license  with  the  State  of  Utah,  under 
section  274j(2)  of  the  Act. 

(4)  Investigate  the  adequacy  of  the 
State  of  Utah  agreement  state  program  to 
protect  whistleblowers. 

(5)  Contact  each  ciurent  and  former 
Envirocare  employee  personally,  on  a 
confidential  basis,  to  advise  them  of 
their  rights  to  inform  the  NRC  of  unsafe 
practices  and  violations,  to  inform  them 
of  the  protections  available  to  them,  and 
to  ask  them  if  they  have  any  information 
which  they  wish  to  disclose,  on  a 
confidential  basis  or  otherwise. 

(6)  Order  a  special  independent 
review  of  Envirocare's  relationships 
with  its  employees,  along  the  lines  of 
the  review  ordered  by  the  NRC  for  the 
Millstone  site. 

NRDC  asserts,  as  basis  for  the 
December  12, 1997,  request,  that 
Envirocare's  employee-related  practices 
and  contractual  provisions  constitute  a 
violation  of  42  U.S.C.  §  5851  (Section 
211  ("Employee  Protection")  of  the 
Energy  Reorganization  Act  of  1974 
(ERA))  and  the  NRC's  whistleblower 
protection  regulations  under  Parts  19 
and  40  of  Title  10  of  the  Code  of  Federal 
Regulations  (i.e.,  10  CFR  19.16, 19.20, 
and  40.7).  Specifically.  NRDC  asserts 
that  current  and  former  Envirocare 
employees,  who  have  provided  to 
governmental  authorities  information 
adverse  to  Envirocare's  interests,  fear  for 
their  lives  and  the  lives  of  their  families 
should  their  identities  become  known  to 
Envirocare.  NRDC  also  states  that 
certain  provisions  in  Envirocare's 
standard  employment  contract  prevent 
its  employees  from  disclosing  to  the 
NRC  information  concerning  imsafe 
practices  and  violations  under  the  NRC 
license  and  threaten  them  with  severe 
financial  penalties  in  the  event  of  a 
disclosure.  By  letter  dated  January  16, 
1998, 1  acknowledged  receipt  of  NRDC's 
December  12. 1997.  Petition. 

Petition  of  May  6,  1998 

(1)  Suspend  all  licenses  Envirocare 
has  with  the  NRC. 

(2)  Request  the  State  of  Utah  to 
suspend  all  licehses  that  Envirocare 
holds  with  the  State  of  Utah  under  the 
purview  of  the  Utah  Division  of 
Radiation  Control. 

(3)  The  license  suspensions  indicated 
in  (1)  and  (2)  above  are  to  be  enforced 


until  such  time  as  NRC  and  the  State  of 
Utah  have  completed  the  actions  under 
(4)  and  (5)  below. 

(4)  Undertake  a  program,  in 
cooperation  with  tiie  State  of  Utah  and 
the  Environmental  Protection  Agency 
(EPA),  to  contact  each  and  every  ciurent 
and  past  employee  on  an  individual 
basis  and  obtain  a  sworn  statement  from 
each,  indicating:  (i)  whether  they  were 
intimidated  by  the  unlawful  Envirocare 
Employee  Agreement;  (ii)  whether  they 
withheld  or  altered  any  health,  safety,  or 
environmental  information  in  any 
Envirocare  report,  or  in  any  written  or 
oral  communication  with  any  official  of 
the  State  of  Utah,  EPA  or  NRC;  and,  (iii) 
whether  they  failed  to  report  any  health, 
safety,  or  environmental  information  to 
appropriate  authorities;  and  in  cases 
where  there  was  information  withheld, 
altered,  or  not  reported,  identify  fully 
what  the  information  was. 

(5)  Investigate  the  extent  to  which 
such  information,  revealed  under  (4) 
above,  has  ejected  existing  and  past 
licenses  held  by  Envirocare  issued  by 
NRC  or  the  State  of  Utah,  under  the 
purview  of  the  Utah  Division  of 
Radiation  Control. 

In  support  of  NRDC's  request  in  this 
Petition,  NRDC  asserted  that  NRC  now 
has  before  it  new  information  that  it  did 
not  have  at  the  time  that  NRDC's  earlier 
Petition,  dated  January  8, 1997, 
requesting  enforcement  action  against 
Envirocare  that  was  denied  by  NRC  on 
February  5, 1997.  NRDC's  Petition  dated 
January  8, 1997,  was  addressed  in  DD- 
97-02,  issued  February  5, 1997.  NRDC 
stated  that  this  new  information  consists 
of  NRC's  letter  of  Decemt)er  8, 1997,  to 
Charles  A.  Judd,  indicating  that 
Envirocare's  employee  protection 
poUcies  were  in  violation  of  NRC's 
whistleblower  protection  regulations. 

NRC's  letter  dated  June  9. 1998. 
acknowledged  receipt  of  the  May  6. 
1998.  Petition  and  indicated  that, 
because  of  the  similarity  of  requested 
actions  with  those  of  the  December  12, 
1997,  Petition,  the  May  6,  1998,  Petition 
would  be  considered  as  a  supplement  to 
the  December  12, 1997.  Petition. 

As  was  indicated  in  the  NRC's 
acknowledgment  letters  dated  January 
16. 1998.  and  June  9, 1998.  NRDC's 
requests  for  action  concerning 
Envirocare's  license  with  the  State  of 
Utah  and  the  Utah  Agreement  State 
Programs  concern  matters  that  do  not 

fall  within  the  scope  of  matters 

ordinarily  considered  under  10  CFR 
2.206.  As  indicated  in  the  June  9. 1998. 
acknowledgment  letter,  these  matters 
were  addressed  by  Richard  L.  Bangart. 
Director  of  the  Office  of  State  Programs, 
in  his  February  18, 1998,  letter  to  NRDC. 
Accordingly,  tbis  Director's  Decision 
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will  only  address  the  NRDC  requests  for 
action  that  relate  to  the  license  to 
receive,  store,  and  dispose  of  certain 
byproduct  material  issued  to  Envirocare 
by  NRC,  pursuant  to  Section  lle.(2)  of 
the  Act.'  Allegations  of  possible 
criminal  violations  of  section  223  of  the 
Act  have  been  referred  to  the  Federal 
Bureau  of  Investigation  (FBI).  Although 
matters  of  federal  criminal  violation 
clearly  fall  under  the  jurisdiction  of  the 
FBI.  the  NRC  staff  has,  in  the  course  of 
its  investigations  into  NRC-related 
matters,  reviewed  and  examined 
documents  bearing  on  these  matters. 
NRC's  evaluation  of  this  information, 
which  has  been  acquired  either  directly, 
or  examined  under  condition  of 
confidentiality,  will  be  discussed 
briefly,  to  the  extent  possible,  in  Section 
III  of  this  Decision. 

II.  Background 

Envirocare  operates  a  radioactive 
waste  disposal  facility  in  Clive,  Utah, 
128  kilometers  (80  miles)  west  of  Salt 
Lake  City  in  western  Tooele  County. 
Radioactive  wastes  are  disposed  of  by 
modified  shallow  land  burial 
techniques.  Envirocare  submitted  its 
license  application  to  the  NRC  in 
November  1989  for  commercial  disposal 
of  byproduct  material,  as  defined  in 
Section  lle.(2)  of  the  Act  (lle.(2) 
byproduct  material).  On  November  19, 
1993,  NRC  completed  its  licensing 
review  and  issued  Envirocare  an  NRC 
license  to  receive,  store,  and  dispose  of 
uranium  and  thorium  byproduct 
material.  Envirocare  began  receiving 
lie. (2)  byproduct  material  in  September 
1994  and  has  been  in  continuous 
operation  since. 

To  ensure  that  the  facility  is  operated 
safely  and  in  compliance  with  NRC 
requirements,  the  staff  conducts  routine, 
announced  inspections  of  the  site.  Areas 
examined  during  the  inspections 
include  management  organization  and 
controls,  operations  review,  radiation 
protection,  radioactive  waste 
management,  transportation, 
construction  work,  groundwater 
activities,  and  environmental 
monitoring.  The  NRC  has  conducted  ten 
inspections  of  the  Envirocare  facilities 
between  April  14, 1994,  and  June  25, 
1998,  in  conjunction  with  the  lle.(2) 
byproduct  material  license  and  has  cited 
the  licensee  for  ten  violations.  None  of 
the  violations  are  related  to  concerns 
raised  in  the  NRDC  Petitions.  All 


violations  were  categorized  in 
accordance  with  the  guidance  in 
NUREG-1600,  "General  Statement  of 
Policy  and  Procedures  for  NRC 
Enforcement  Actions"  (Enforcement 
Policy)  at  a  Severity  Level  IV. ^  The  most 
recent  inspection,  conducted  June  22- 
25, 1998,  resulted  in  the  issuance  of  two 
citations.  The  first  violation  relates  to 
failure  to  follow  procedures;  the  second 
violation  results  from  failure  to  perform 
confirmatory  ground-water  sampling. 
The  results  of  the  June  1998  inspection 
are  documented  in  Inspection  Report 
40-8989/98-01  which  was  issued  on 
July  24,  1998. 

In  addition  to  the  routine,  announced 
site  inspections  described  above,  the 
staff  has,  since  January  1997,  conducted 
many  investigations,  interviews,  and 
telephone  conversations  with  numerous 
individuals  into  aspects  of  Envirocare's 
operations,  including  matters  relating  to 
concerns  raised  in  NRDC's  10  CFR  2.206 
Petitions.  The  staffs  investigations 
included  interviews  with  former 
Envirocare  employees. 

III.  Discussion 

NRDC  asserts  two  bases  in  support  of 
its  requested  actions:  (1)  Envirocare's 
employment  contract  non-disclosure 
covenant  threatens  the  financial  well 
being  of  employees  who  want  to  provide 
information  regarding  Envirocare 
operations,  and  (2)  current  and  former 
Envirocare  employees  fear  for  their  lives 
and  lives  of  their  families.  NRDC  states 
that  it  is  apparent  from  sworn  affidavits, 
compiled  in  the  State  of  Utah 
Legislative  Auditor  General 
Investigation  of  Envirocare,  that  current 
and  former  employees  of  Envirocare  fear 
for  their  lives  and  for  the  lives  of  their 
families.  NRDC  further  states  that 
Envirocare  has  required  employees  to 
enter  into  an  employment  agreement 
with  onerous  provisions  that  impose 
significant  monetary  penalties  for 
disclosing  safety-related  information. 
NRDC,  furthermore,  asserts  that  such 
threatening  practices  constitute  a 
violation  of  Section  211  of  the  ERA,  10 
CFR  §§  19.16, 19.20,  and  40.7.  The  NRC 
has  evaluated  these  matters  and  found 
no  basis  to  take  the  requested  actions. 

As  an  initial  matter,  NRDC  requests 
that  the  NRC  immediately  suspend 
Envirocare's  NRC  licenses.  The  NRC's 
Enforcement  Policy  describes  the 
various  enforcement  sanctions  available 
to  the  Commission  once  it  determines 


I  In  its  Petition  of  May  6.  1998.  NROC  requests  the 
NRC  to  suspend  all  licenses  Envirocare  has  with 
NRC.  The  only  license  that  has  been  issued  to 
Envirocare  by  the  NRC  is  the  NRC  license  to 
receive,  store,  and  dispose  of  uranium  and  thorium 
byproduct  material,  issued  November  19, 1993, 
pursuant  to  Section  lle.(2)  of  the  Act. 


^  As  explained  in  Section  IV.  of  the  Enforcement  - 
Policy,  violations  are  normally  categorized  in  terms 
of  four  levels  of  severity  (Severity  Level  I  being  the 
most  significant).  A  Severity  Level  IV  violation  is 
defined  as  a  violation  of  more  than  minor  concern 
which,  if  left  uncorrected,  could  lead  to  a  more 
serious  concern. 


that  a  violation  of  its  requirements  has 
occurred.  In  accordance  with  the 
guidance  of  Section  VI.C.2  of  the 
Enforcement  Policy,  Suspension  Orders 
may  be  used:  (a)  to  remove  a  threat  to 
the  public  health  and  safety,  common 
defense  and  security,  or  the 
environment;  (b)  to  stop  facility 
construction  when  (i)  hirther  work 
could  preclude  or  significantly  hinder 
the  identification  or  correction  of  an 
improperly  constructed  safety-related 
system  or  component  or  (ii)  the 
licensee's  quality  assurance  program 
implementation  is  not  adequate  to 
provide  confidence  that  construction 
activities  are  being  properly  carried  out; 

(c)  when  the  licensee  has  not  responded 
adequately  to  other  enforcement  action; 

(d)  when  the  licensee  interferes  with  the 
conduct  of  an  inspection  or 
investigation;  or  (e)  for  any  reason  not 
mentioned  above  for  which  license 
revocation  is  legally  authorized. 
Furthermore,  in  accordance  with  the 
guidance  in  Section  VI.C.3.  of  the 
Enforcement  PoHcy,  Revocation  Orders 
may  be  used:  (a)  when  a  licensee  is 
unable  or  unwilling  to  comply  with 
NRC  requirements;  (b)  when  a  licensee 
refuses  to  correct  a  violation;  (c)  when 

a  licensee  does  not  respond  to  a  Notice 
of  Violation  where  a  response  was 
required;  (d)  when  a  licensee  refuses  to 
pay  an  application  fee  under  the 
Commission's  regulations;  or  (e)  for  any 
other  reason  for  which  revocation  is 
authorized  under  Section  186  of  the  Act 
(e.g.,  any  condition  that  would  warrant 
refusal  of  a  license  on  an  original 
application).  Pursuant  to  10  CFR 
2.202(a)(5),  the  Commission  may  issue 
an  immediately  effective  order  to 
modify,  suspend,  or  revoke  a  license  if 
the  Commission  finds  that  the  public 
health,  safety,  or  interest  so  requires  or 
that  the  violation  or  conduct  causing  the 
violation  was  willful. 

In  this  case  the  NRDC  has  not 
provided  the  NRC  with  substantiated 
information  supporting  the  existence  of 
circumstances  that  would  provide  a 
basis  for  immediate  suspension  of  the 
Envirocare  license.  Furthermore,  neither 
the  investigations  conducted  by  the 
NRC  nor  by  the  FBI  have  revealed 
evidence  providing  a  basis  for 
suspension  of  the  license. 

Assertion  1 

Envirocare's  Employment  Contract  Non- 
disclosure Covenant  Threatens 
Financial  Well  Being  of  Employees  Who 
Want  to  Provide  Information  Regarding 
Envirocare  Operations 

Prior  to  the  filing  of  NRDC's  Petition 
dated  December  12, 1997,  the  NRC 
reviewed  Envirocare's  Whistleblower 


Federal  Register /Vol.  63,  No.  182 /Monday,  September  21,  1998 /Notices 


50261 


Protection  Policy;  its  Environmental 
Compliance  Program;  and  its 
Employment  Agreement.  By  letter  dated 
December  8, 1997  (the  letter  referenced 
by  NRDC  in  support  of  its  May  6, 1998. 
Petition),  the  NRC  notified  Envirocare 
that  its  written  company  policies  were 
inconsistent  with  Section  211  of  the 
ERA,  42  U.S.C.  5851,  and  10  CSTl  40.7. 
More  specifically,  the  NRC  staff  found 
that  while  Envirocare's  Whistleblower 
Protection  Policy  and  Environmental 
Compliance  Program  encouraged 
employees  to  report  suspected  legal 
violations  of  state  or  federal 
environmental  laws  and  violations  of 
the  ERA  and  the  Act,  they  did  not 
incorporate  all  of  the  protections 
afforded  in  Section  211  of  the  ERA  and 
10  CFR  40.7.  Further,  the  policies 
established  an  incorrect  standard  with 
respect  to  the  nature  of  safety  hazards 
that  would  trigger  employees'  reports  to 
appropriate  government^  authorities.  In 
addition,  the  NRC  notified  Envirocare 
that  its  Einployment  Agreement  could 
be  interpreted  to  preclude  the  disclosure 
to  the  NRC  or  another  government 
agency  of  data  in  support  of  a  nuclear 
safety  concern. 

As  a  result  of  its  review,  the  NRC 
requested  Envirocare  to  modify  its 
Whistleblower  Protection  Policy, 
Environmental  Compliance  Pro^Bm, 
and  Employment  Agreement  to  ensure 
comphance  with  NRC  requirements.  By 
correspondence  dated  January  21, 1998, 
Envirocare  responded  to  the  NRC's 
December  8, 1997,  letter.  Among  other 
things,  Envirocare  amended  its 
Whistleblower  Protection  Policy, 
Environmental  Compliance  Program, 
and  Employment  Agreement  in  an  effort 
to  bring  those  docimients  into 
compliance  with  NRC  requirements. 
NRC  reviewed  Envirocare's 
modif  cations  to  its  corporate  policies 
and  employment  agreement  and 
concluded  that  they  satisfied  NRC 
reqmrements.  By  letter  dated  February 
9, 1998,  the  NRC  staff  informed 
Envirocare  that  it  foimd  the 
modifications  acceptable. 

Moreover,  by  letter  dated  December 
31, 1997,  the  NRC  required  Envirocare 
to  respond  to  the  allegations  raised  in 
the  December  12, 1997,  Petition.  That 
letter  requested  Envirocare  to  indicate 
whether  it  intended  to  enforce  its 
Employment  Agreement  against  current 
and  former  employees  who  have 
engaged,  or  do  engage,  in  protected 
activities  cognizable  under  Section  211 
of  the  ERA  and  10  CFR  40.7.  It  also 
requested  that  Envirocare  indicate  what 
actions  it  would  take  to  notify  cxurent 
and  former  employees  that  the 
Employment  Agreement  will  not  be 
applied  to  protected  activities.  In  its 


January  21, 1998,  response,  Envirocare 
asserted  that  it  has  not  in  the  past,  nor 
does  it  intend  to  claim  or  assert  in  the 
future,  that  any  current  or  former 
employee  who  has  engaged  in  protected 
activities  is  in  violation  of  Envirocare's 
Employment  Agreement.  Additionally, 
Envirocare  has  made  reasonable  efforts 
to  notify  by  letter  all  current  and  former 
employees  that  the  Employment 
Agreement  in  effect  at  the  time  of  their 
employment  does  not  prevent  them 
from  raising  nuclear  safety  concerns  or 
otherwise  discourage  them  from 
engaging  in  protected  activities. 

With  respect  to  asserted  violations  by 
Envirocare  of  Section  211  of  the  ERA 
and  10  CFR  40.7  against  its  employees, 
the  NRC  has  investigated  these  and 
other  Envirocare-related  matters 
extensively  over  a  period  of 
approximately  19  months  (January  1997 
through  August  1998).  These 
investigations  included:  (1) 
conversations  and  interviews  (both  in 
person  and  telephonically),  (2) 
acquisition  of  and  evaluation  of  many 
documents  acquired  from  several 
sources  during  the  course  of  the 
investigation,  and  (3)  frequent  contact 
with  the  FBI.  The  conversations  and 
interviews  were  conducted  with  many 
individuals,  including  many  present 
and  former  employees  of  Envirocare  as 
well  as  present  employees  of  the  State 
of  Utah. 

Additionally,  NRC's  investigations 
included  interviews  and  meetings  with 
individuals  including  representatives  of 
the  organizations  (law  firms  and  the 
State  of  Utah,  Office  of  Legislative 
Research  and  General  Coimsel) 
identified  in  NRDC's  letter  of  January 
21, 1998.3  It  was  suggested  by  NRDC 
that  the  individuals  identified  in  its 
January  21, 1998,  letter  may  possess 
information  relating  to  the  asserted 
violations  of  NRC's  whistleblower 
regulations  by  Envirocare.  The  FBI, 
although  focusing  on  alleged  criminal 
activities  (bribery  and  extortion) 
associated  with  Envirocare's  then- 
President  Khosrow  Semnani,  did,  in  the 
course  of  these  investigations,  also 
acquire  information  bearing  on  the 
above  NRC-related  matters.  This 
information  was  inve^gated  by  the 
NRC  and  revealed  no  evidence  that  any 
current  or  former  Envirocare  employee 
has  received  threats  of  financial  harm  or 


'  '  In  its  acknowledgment  letter  dated  January  16. 
1998,  the  NRC  requested  the  NRDC  to  provide  the 
NRC  the  names  of  "unidentified  individuals  (and 
attendant  background  information)  referenced  in 
the  Petition,"  indicating  that  confidentiality 
consistent  with  the  NRC  allegation  program  would 
be  provided.  The  NRDC's  letter  of  January  21, 1998. 
responded  to  that  request 


has  felt  threatened  by  Envirocare's 
employment  non-disclosure  covenant. 

Assertion  2 

Current  and  Former  Envirocare 
Employees  Fear  For  Their  Lives  and 
Lives  of  Their  Families 

Allegations  of  possible  criminal 
violations  of  the  Act  had  been  referred 
to  the  FBI  as  indicated  in  my  letter  of 
January  16, 1998.  Nonetheless,  in  the 
course  of  its  various  investigations,  the 
NRC  staff  acquired  information  bearing 
on  the  matter  of  death  threats.  The 
scope  of  NRC's  investigations  conducted 
for  Assertion  2  was  identical  to  that 
conducted  for  Assertion  1  and  is 
described  above. 

In  addition,  the  Utah  Attorney 
General's  Office  had  initiated  a  criminal 
investigation  in  early  1997  into  the 
matter  of  the  relationship  (alleged 
bribery/extortion)  between  Mr.  Larry  F. 
Anderson,  former  Director  of  the  Utah 
Division  of  Radiation  Control  and  Mr. 
Khosrow  B.  Semnami,  former  President 
of  Envirocare.  This  alleged  bribery/ 
extortion  investigation  was  later 
assumed  by  the  FBI.  The  FBI's 
investigation  into  this  matter  has 
resulted  in  a  July  22, 1998,  filing  of  a 
Cooperation  Agreement  between  Mr. 
Semnani  and  the  U.S.  Attorney's  Office. 
No  information  surfaced  during  the  FBI 
investigation  indicating  that  death 
threats  had  been  made  against  either 
present  or  former  employees  by  Mr. 
Semnani  or  other  officera  of  Envirocare. 

Based  on  the  investigations  of 
Envirocare  that  have  been  conducted  by 
the  NRC  and  the  FBI,  there  has  been  no 
evidence  uncovered  indicating  that  any 
current  or  former  Envirocare  employee: 
(1)  has  received  threats  of  financial 
harm  or  has  felt  threatened  by 
Envirocare's  employment  contract  non- 
disclosure covenant,  or  (2)  fears  for  his/ 
her  life  or  the  lives  of  his/her  family  as 
a  result  of  threats  received,  either 
directly  or  indirectly,  from  any  officer  of 
Envirocare. 

IV.  Conclusion 

On  the  basis  of  the  above  assessment. 
I  have  concluded  that  no  substantial 
health  and  safety  issues  have  been 
raised  regarding  Envirocare  that  would 
require  initiatim  of  the  action  requested 
by  the  NRDC  As  explained  above,  the 
NRDC  has  not  provided  any  specific 
information  that  would  provide  a  basis, 
for  suspension  of  the  Envirocare  license. 
Furthermore,  neither  the  investigations 
conducted  independently  by  the  NRC 
nor  by  the  FBI  have  revealed  the 
existence  of  circimistances  that  would 
warrant  immediate  suspension  of  the 
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Envirocare  license.  Accordingly,  the 
Petitioner's  request  for  action  is  denied. 

Dated  at  Rockville,  Maryland  this  14th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Carl  I.  Paperiello, 

Director.  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

IFR  Doc.  98-25177  Filed  9-18-98;  8:45  am] 

BILUNQ  CODE  TStO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  070-00133  (terminated)] 

Notice  of  Removal  from  the  Site 
Decommissioning  Management  Plan 
for  the  former  Clevite  Corporation  site 
(Clevite) 

This  notice  is  to  inform  the  public 
that  the  Nuclear  Regulatory  Commission 
(NRC)  is  removing  the  former  Clevite 
Corporation  (Clevite)  site  in  Cleveland, 
Ohio  from  the  Site  Decommissioning 
Management  Plan  (SDMP).  Clevite 
manufactured  nuclear  fuel  for  the 
Atomic  Energy  Commission  (AEC), 
including  high-enriched  uranium  fuel 
for  the  U.S.  Navy  and  AEC  research 
reactors,  as  well  as  thorium  products. 
The  AEC  issued  several  licenses  to 
Clevite  in  the  late  1950s.  Licensed 
activities  at  the  site  ceased  in  1962. 

NRC  surveys  conducted  in  1993 
showed  uranium  contamination  at 
several  locations  in  the  facility.  Gould, 
Electronics,  Inc.  (formerly  Gould,  Inc.), 
which  merged  with  the  Clevite 
Corporation  in  1969,  accepted 
responsibility  for  remediation  of  the 
site.  Gould,  Electronics,  Inc.  began  the 
remediation  process  in  1993  and 
completed  remediation  in  May  1998. 
Based  on:  (1)  remedial  actions  taken  by 
Gould,  Electronics,  Inc.  and 
documented  in  the  Final  Status  Survey 
Report,  and  (2)  the  results  of  NRC's 
confirmatory  surveys,  NRC  concludes 
that  the  facility  has  been  adequately 
remediated  and  is  suitable  for 
unrestricted  use.  Removal  from  the 
SDMP  will  be  reopened  only  if 
additional  contamination,  or 
noncompliance  with  remediation 
commitments  is  found  indicating  a 
significant  threat  to  public  health  and 
safety. 

For  further  information,  contact  John 
Buckley,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Washington,  E)C 
20555,  telephone:  (301)  415-6607. 

Dated  at  Rockville,  Maryland,  this  day  of 
September,  1998. 


For  the  Nuclear  Regulatory  Commission 
John  W.  N.  Hickey, 

Chief  LLWand  Projects  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Materials 
Safety  and  Safeguards. 
(FR  Doc.  98-25178  Filed  9-18-98;  8:45  am) 

BILUNG  CODE  759a-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23435:812-11300] 

Crabbe  Huson  Funds,  et  al.;  Notice  of 
Application 

September  14, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  15(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  the  implementation, 
without  prior  shareholder  approval,  of 
new  investment  advisory  agreements 
("New  Agreements")  for  a  period  of  up 
to  120  days  following  the  later  of  the 
date  of  the  acquisition  of  the  assets  of 
The  Crabbe  Huson  Group,  Inc.  (the 
"Advisor")  by  LFC  Acquisition  Corp. 
(the  "New  Advisor")  or  the  date  on 
which  the  requested  order  is  issued  (but 
in  no  event  later  than  February  28, 
1999)  (the  "Interim  Period").  The  order 
also  would  permit  the  New  Advisor  to 
receive  all  fees  earned  under  the  New 
Agreements  during  the  Interim  Period 
following  shareholder  approval. 
APPLICANTS:  Crabbe  Huson  Funds  (the 
"Trust"),  The  Crabbe  Huson  Special 
Fund,  Inc.  (the  "Special  Fimd"), 
Advisor,  and  New  Advisor. 

FILING  dates:  The  application  was  filed 
on  September  11, 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  8, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 


addresses:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Mr.  Charlie  Davidson,  c/o 
The  Crabbe  Huson  Group,  121  S.W. 
Morrison,  Suite  1425,  Portland,  OR 
92704,  and  Ms.  Lindsay  Cook,  c/o 
Liberty  Financial  Companies,  Inc.,  600 
Atlantic  Ave.,  Boston,  MA  02210. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Forst,  Attorney  Advisor,  at  (202) 
942-0569,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Delaware  business 
trust,  and  the  Special  Fund,  an  Oregon 
corporation,  are  registered  under  the  Act 
as  open-end  management  investment 
companies.  The  Trust  currently  offers 
eight  portfolios  *  and  the  Special  Fund 
constitutes  a  single  portfolio  (each 
portfolio  and  the  Special  Fund  are  a 
"Fund").  The  Advisor,  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act"),  serves  as  investment  adviser  for 
the  Funds  pursuant  to  existing 
investment  advisory  agreements  (the 
"Existing  Agreements").  The  New 
Advisor  is  a  subsidiary  of  Liberty 
Financial  Companies,  Inc.  ("Liberty"). 
The  New  Advisor  will  be  registered  as 
an  investment  adviser  under  the 
Advisers  Act  by  the  closing  date  of  the 
Acquisition,  as  defined  below,  and  will 
serve  as  investment  adviser  for  the 
Funds  pursuant  to  new  investment 
advisory  agreements  (the  "New 
Agreements"). 

2.  On  June  10, 1998,  the  Advisor,  the 
New  Advisor,  Liberty,  and  certain 
shareholders  of  the  Advisor  entered  into 
an  agreement  under  which  the  New 
Advisor  will  purchase  substantially  all 
of  the  assets  of  the  Advisor  (the 
"Acquisition").  Applicants  state  that  the 
Acquisition  may  be  deemed  to  result  in 
em  indirect  transfer  of  the  Existing 
Agreements  to  the  New  Advisor. 
Applicants  expect  closing  of  the 
Acquisition  (the  "Closing  Date")  to 
occur  on  September  30, 1998. 

3.  Applicants  believe  that  the  • 
Acquisition  wrill  result  in  an  assignment 


'  The  Trust  is  comprised  of  six  portfolios  for 
purposes  of  this  application:  Crabbe  Huson  Income 
Fund,  Crabbe  Huson  Asset  Allocation  Fund.  Crabbe 
Huson  Small  Cap  Fund.  Crabbe  Huson  Equity  Fund, 
Crabbe  Huson  Oregon  Tax-Free  Fund  and  Crabbe 
Huson  Real  Estate  Investment  Fund.  .  - 
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and  thus  the  automatic  termination  of 
the  Existing  Agreements.  Applicants 
request  an  exemption  to  permit  (i)  the 
implementation  during  the  Interim 
Period,  prior  to  obtaining  shareholder 
approval,  of  the  New  Agreements,  and 
(ii)  the  New  Advisor  to  receive  from 
each  Fund,  upon  approval  of  that 
Fund's  shareholders  of  the  relevant  New 
Agreement,  any  and  all  fees  earned 
(plus  interest  thereon)  under  the  New 
Agreement  during  the  applicable 
Interim  Period.  The  requested 
exemption  would  cover  the  Interim 
Period  of  not  more  than  120  days  which 
would  begin  on  the  later  of  the  Closing 
Date  or  the  date  on  which  the  requested 
order  is  issued  and  will  continue 
through  the  date  on  which  the 
applicable  New  Agreement  is  approved 
or  disapproved  by  the  shareholders  of 
each  Fund,  but  in  no  event  later  than 
February  28, 1999.2  Applicants 
represent  that  each  New  Agreement  will 
have  substantially  the  same  terms  and 
conditions  as  the  respective  Existing 
Agreement,  except  in  each  case  for  the 
effective  date,  termination  date,  and 
escrow  provisions.  Applicants  state  that 
the  Funds  should  receive,  during  the 
Interim  Period,  the  same  advisory 
services,  provided  in  the  same  manner 
and  at  the  same  fee  levels,  by 
substantially  the  same  personnel,  as 
they  received  prior  to  the  Acquisition. 

4.  On  July  17, 1998,  the  board  of 
trustees  of  the  Trust  and  the  board  of 
directors  of  Special  Fund  (collectively, 
the  "Boards"),  including  a  majority  of 
the  members  who  are  not  "interested 
persons,"  as  that  term  is  deBned  in 
section  2(a)(19)  of  the  Act  (the 
"Independent  Board  Members"),  voted 
in  accordance  with  section  15(c)  of  the 
Act  to  approve  the  New  Agreements  and 
to  submit  the  New  Agreements  to  the 
shareholders  of  each  of  the  Funds  at  a 
meeting  to  be  held  on  September  30, 
1998  (the  "Meeting").  Applicants  state 
that  proxy  materials  were  mailed  to  the 
Funds'  shareholders  on  or  about  August 
18, 1998. 

5.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
fmancial  institution.  The  fees  payable  to 
the  New  Advisor  during  the  Interim 


'  If  the  Closing  Date  of  the  Acquisition  precedes 
the  issuance  of  the  order,  the  New  Advisor  will 
serve  as  investment  adviser  after  the  Closing  Date 
and  prior  to  the  issuance  of  the  order  in  a  manner 
consistent  with  its  Tiduciary  duty  to  provide 
investment  advisory  services  to  the  Funds  even 
though  approval  of  the  New  Agreements  has  not  yet 
been  secured  from  the  Fund's  respective 
shareholders.  Applicants  submit  that  in  such  event 
the  New  Advisor  will  be  entitled  to  receive  firom  the 
Funds,  with  respect  to  the  period  from  the  Closing 
Date  until  the  receipt  of  the  order,  no  more  than  the 
actual  out-of-pocket  cost  to  the  New  Advisor  for 
providing  investment  advisory  services  to  the 
Funds. 


Period  under  the  New  Agreements  will 
be  paid  into  an  interest-bearing  escrow 
account  maintained  by  the  escrow 
agent.  The  escrow  agent  will  release  the 
amounts  held  in  the  escrow  account 
(including  any  interest  earned):  (a)  To 
the  New  Advisor  only  upon  approval  of 
the  relevant  New  Agreement  by  the 
shareholders  of  the  relevant  Fund;  or  (b) 
to  the  relevant  Fund  if  the  Interim 
Period  has  ended  and  its  New 
Agreement  has  not  received  the 
requisite  shareholder  approval.  Before 
any  such  release  is  made,  the 
Independent  Board  Members  will  be 
notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor. 

2.  Applicants  state  that,  following  the 
Acquisition,  the  New  Advisor  will  own 
substantially  all  of  the  assets  of  the 
Advisor.  Applicants  believe,  therefore, 
that  the  Acquisition  will  result  in  an 
assignment  of  the  Existing  Agreements, 
and  that  the  Existing  Agreements  will 
terminate  according  to  their  terms. 

3.  Rule  15a-4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  a  registered  investment 
company  is  terminated  by  an 
assigrunent,  the  adviser  may  continue  to 
serve  for  120  days  under  a  written 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that:  (a)  the  new  contract  is  approved  by 
that  company's  board  of  directors 
(including  a  majority  of  the  non- 
interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders;  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
with  the  assignment.  Applicants  state 
that  the  Advisor  may  be  deemed  to 
receive  a  benefit  in  connection  with  the 
Acquisition,  thus  applicants  may  not  be 
entitled  to  rely  on  rule  15a—4. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 


transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  note  that  the  terms  and 
timing  of  the  Acquisition  were 
determined  by  Liberty  and  the  Advisor 
in  response  to  a  number  of  factors 
beyond  the  scope  of  the  Act  and 
imrelated  to  the  Funds.  Applicants 
believe  that  allowing  the  New  Advisor 
to  provide  investment  advisory  services 
to  the  Funds  during  the  Interim  Period, 
thereby  avoiding  any  interruption  in 
services  to  the  Funds,  is  in  the  best 
interests  of  the  Funds  and  their 
shareholders  and  is  in  keeping  with  the 
spirit  of  the  provisions  of  rule  15a-4 
and  with  the  purposes  of  section  15  of 
the  Act. 

6.  Applications  submit  that  the  scope 
and  quality  of  services  provided  to  the 
Funds  during  the  Interim  Period  will 
not  be  diminished.  During  the  Interim 
Period,  the  New  Advisor  would  operate 
under  the  New  Agreements,  which 
would  be  substantially  the  same  as  the 
Existing  Agreements,  except  for  their 
effective  dates,  termination  dates,  and 
escrow  provisions.  The  Advisor  and 
New  Advisor  have  advised  the  Boards 
that  they  are  not  aware  of  any  material 
changes  in  the  personnel  who  will 
provide  investment  management 
services  during  the  Interim  Period. 
Accordingly,  the  Funds  should  receive, 
during  the  Interim  Period,  the  same 
advisory  services,  provided  in  the  same 
manner,  at  the  same  fee  levels,  and  by 
substantially  the  same  personnel  as  they 
received  before  the  Acquisition. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  Each  New  Agreement  will  have 
substantially  the  same  terms  and 
conditions  as  the  respective  Existing 
Agreement,  except  for  the  effective  date, 
termination  date,  and  escrow 
provisions. 

2.  Advisory  fees  earned  by  the  New 
Advisor  during  the  Interim  Period  will 
be  maintained  in  an  interest-bearing 
escrow  account,  and  amounts  in  the 
account  (including  interest  earned  on 
such  amounts)  will  be  paid  (a)  to  the 
New  Advisor,  in  accordance  with  the 
relevant  New  Agreement,  after  the 
requisite  shareholder  approval  is 
obtained,  or  (b)  to  the  relevant  Fund,  in 
the  absence  of  such  approval  with 
respect  to  such  Fund. 
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3.  Each  of  the  Funds  will  hold  a 
meeting  of  shareholders  to  vote  on 
approval  of  the  New  Agreements  for  the 
Funds  on  September  30, 1998,  or  within 
the  120  day  period  following  the 
commencement  of  the  Interim  Period 
(but  in  no  event  later  than  February  28, 
1999). 

4.  Liberty  and  the  Advisor  will  bear 
the  costs  of  preparing  and  filing  the 
application,  and  Liberty  will  bear  any 
costs  relating  to  the  solicitation  of 
shareholder  approval  necessitated  by 
the  Acquisition. 

5.  The  New  Advisor  will  take  all 
appropriate  actions  to  ensure  that  the 
scope  and  quality  of  advisory  and  other 
services  provided  to  the  Funds  during 
the  interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
Boards,  including  a  majority  of  the 
Independent  Bo^  Members,  to  the 
scope  and  quality  of  services  previously 
provided.  In  the  event  of  any  material 
change  in  personnel  providing  services 
pursuant  to  the  New  Agreements  caused 
by  the  Acquisition,  the  New  Advisor 
will  apprise  and  consult  with  the 
Boards  to  assure  that  the  Boards, 
including  a  majority  of  the  Independent 
Board  Memlwis,  are  satisfied  that  the 
services  provided  will  not  be 
diminisbed  in  scope  or  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Maigaral  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  98-25132  Filed  9-18-98;  8:45  am) 
■UMQ  oooe  Wie-AI-M 


SECURITIES  AND  EXCHANGE 
COMMSSION 


[InvMbiMnt  Compeny  Act  Relene  No. 
23437;  812-10744] 

Z-Saven  Fund,  Inc.;  Notic*  of 
Application 

September  15, 1998. 

AGENCY:  Seciirities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Notice  of  application  tmder 
section  23(c)(3)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  fit>m  section  23(c)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION:  The 
requested  order  would  permit  the  Z- 
Seven  Fund,  Inc.  (the  "Company")  to 
repurchase  698,210  of  its  common 
shares  from  Agape  Co.,  S.A.  ("Agape") 
in  exchange  for  cash. 

FIUNQ  DATES:  The  application  was  filed 
on  August  7, 1997,  and  amended  on 
September  14, 1998. 


HEARING  OF  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  8, 1998,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicant,  1819  South  Dobson  Road, 
Suite  109,  Mesa,  Arizona  85202-5656. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Stafi'  Attorney,  at 
(202)  942-0517,  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  (tel.  202-942-8090). 

Applicant's  Representatioiis 

1.  The  Company,  a  Maryland 
corporation,  is  registered  under  the  Act 
as  a  closed-end  management  investment 
company.  The  Company  has  one  class  of 
common  shares  which  are  traded  on 
The  NASDAQ  Stock  Market  and  the 
Pacific  Exchange. 

2.  Agape,  a  Panamanian  corporation, 
owns  approximately  27%  or  698,210  of 
the  Company's  issued  and  outstanding 
shares  ("Shares").  Agape  purchased  the 
Shares  in  December  1992  pursuant  to  a 
piirchase  agreement  ("Puit:hase 
Agreement")  between  Agape  and  the 
Company,  llie  Purchase  Agreement 
gave  Agape  the  right,  after  the  first 
anniversary  of  Agape 's  purchase,  to 
require  the  Company  to  register,  at  the 
Company's  expense,  the  Shares  for 
resale  to  the  pubhc  ("Registration 
Rights").  On  November  27, 1996,  Agape 
informed  the  Company  of  its  desire  to 
hquidate  its  interest  in  the  Company 
and  requested  that  the  Company 
consider  a  repurchase  of  the  Shares  at 
their  net  asset  value  ("NAV")  in 


exchange  for  Agape  waiving  its 
Registration  Ri^ts. 

3.  At  special  meetings  of  the  board  of 
directors  of  the  Company  ("Board")  on 
January  8. 1997,  June  5, 1997,  and  July 
29, 1998,  the  Board  discussed  the 
advantages  and  disadvantages 
associated  with:  (a)  the  sale  of  the 
Shares  with  a  help  of  a  broker/dealer; 
(b)  the  repurchase  by  the  Company  of 
the  Shares  at  a  negotiated  price 
("Repurchase");  and  (c)  the  registration 
of  the  Shares  for  sale  in  brokerage  or 
other  open  market  transactions.  The 
Board  considered,  among  other  things, 
the  likely  effect  of  each  alternative  on: 
(a)  the  market  price  of  the  Company's 
common  shares;  (b)  Company's  expense 
ratio;  (c)  the  trading  market  for  the 
Company's  common  shares;  (d)  the 
Company's  total  assets;  and  (e)  the 
Company's  expenses.  The  Board  also 
considered  the  amouint  of  time  it  would 
take  to  sell  the  Shares. 

4.  The  Board  approved  the 
Repurchase  on  the  following  terras:  (a) 
the  Repim:hase  would  be  effected  in 
four  different  transactions  over  a  period 
of  eighteen  months;  (b)  the  purchase 
price  for  the  Shares  would  be  one-half 
of  one  percent  below  the  NAV  of  the 
Shares  as  determined  at  the  time  of  each 
Repurchase  transaction,  provided  that 
no  Repurchase  transaction  wotild  occur 
unless  the  Company's  shares  are  trading 
at  or  above  NAV;  and  (c)  Agape  and  the 
Company  would  issue  joint  press 
releases  announcing  each  Repurchase 
transaction. 

5. The  first  Repurchase  transaction 
will  be  for  200,000  shares  and  will 
occtir  two  months  after  the  order 
requested  in  the  application  is  granted. 
The  three  subsequent  Repurchase 
transaction  will  be  for  150,000  shares, 
150,000  shares,  and  198.210  shares, 
respectively,  and  will  occur  at  six- 
month  intervals  thereafter.  The  specific 
timing  of  each  Repurchase  transaction 
will  be  determined  by  the  Company, 
provided  the  shares  are  trading  at  or 
above  NAV.  If  a  Repurchase  transaction 
cannot  be  completed  because  the  shares 
are  trading  at  a  discount  fitim  NAV,  the 
Repurchase  period  will  be  extended  and 
the  Repurchase  will  be  completed  as 
soon  as  the  discount  disappears.  > 

6.  The  Company  intends  to  raise  cash 
for  the  Repuirchase  through  the  orderly 
liquidation  of  its  portfolio  securities  as 
is  necessary  as  of  the  time  of  each 
Repurchase  transaction.  The  Company 


transactior 
exceeds  m 


>  The  Company  has  disclosed  to  shareholders,  in 
its  most  recent  annual  report,  that  it  was  seeking  an 
order  horn  the  Commission  to  repurchase  the 
Shares  from  Agape  over  an  18-month  period 
following  receipt  of  the  order,  at  a  price  of  one-half 
of  one  percem  below  NAV  at  the  time  of  each 
Repurchase  transaction. 


^  Agape  is  a 
because  it  ow 
voting  securit 
Agape  is  pres 
virtue  of  own 
voting  securit 
Company  stat 
Purchase  Agr 
Company  for 
control  of  the 
intention  of  A 
a  controlling 
policies  of  th( 
representative 
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does  not  believe  that  the  Hquidation 
would  disrupt  the  Company's  portfolio 
for  the  remaining  shareholders  and 
states  that  the  planned  and  longer  term 
nature  of  the  Repurchase  would  allow 
the  Company  appropriate  time  to  plan 
for  the  necessary  sale  of  portfolio 
securities. 

Applicant's  Legal  Analysis 

1.  Section  23(c)  of  the  Act  prohibits  a 
registered  closed-end  investment 
company  from  purchasing  its  own 
securities  other  than  on  a  securities 
exchange  or  pursuant  to  a  tender  offer. 
Section  23(c)(3)  also  allows  purchases  to 
be  made  under  such  other 
circumstances  as  the  Commission  may 
permit  by  order  for  "the  protection  of 
investors  to  insure  that  such  purchases 
are  made  in  a  manner  or  on  a  basis 
which  does  not  unfairly  discriminate 
against  any  holders  of  the  class  or 
classes  of  securities  to  be  purchased." 

2.  Applicant  states  that  the 
Repurchase  permits  the  Company  to 
satisfy  its  contractual  obligation  to 
Agape  and  will  have  less  of  an  effect  on 
the  market  value  of  the  common  shares 
than  registering  the  Shares  for  resale  on 
the  open  market.  Applicant  also  asserts 
that  their  terms  of  the  Repurchase  were 
developed  in  response  to  Agape's 
Registration  Rights  under  the  Purchase 
Agreement  and  were  not  influenced  by 
Agape's  status  as  an  afHliated  person  of 
the  Company.2  Applicant  also  states 
that  the  Repurchase  price  will  be  one- 
half  of  one  percent  lower  than  NAV; 
thus  there  will  be  no  dilution  of  the 
other  shareholders'  net  interest  in  the 
Company.  Applicant  also  states  that 
because  there  will  be  no  Repurchase 
transaction  if  the  NAV  per  share 
exceeds  market  value  per  share,  the 
price  received  by  Agape  will  be  no 
higher  than  the  market  price  (the  price 
that  may  be  obtained  by  other 
shareholders  that  wish  to  sell  their 
shares.)  Applicant  thus  asserts  that  the 
Repurchase  does  not  unfairly 
discriminate  against  the  shareholders  of 
the  Company.  Applicant  also  asserts 
that  for  the  reasons  discussed  above,  the 
Repurchase  is  in  the  best  interests  of  the 
Company  and  its  shareholders. 


^  Agape  is  an  affiliated  person  of  the  Company 
because  it  owns  more  than  5%  of  the  Company's 
voting  securities.  See  section  2(a)(3)  of  the  Act. 
Agape  is  presumed  to  control  the  Company  by 
virtue  of  owning  25%  or  more  of  the  Company's 
voting  securities.  See  section  2(a)(9)  of  the  Act.  The 
Company  states  that  Agape  represented  in  the 
Purchase  Agreement  that  it  was  not  investing  in  the 
Company  for  the  purpose  of  exercising  or  obtaining 
control  of  the  Company  and  that  it  was  not  the 
intention  of  Agape  to  directly  or  indirectly  exercise 
a  controlling  influence  over  the  management  or 
policies  of  the  Company.  Agape  does  not  have  a 
representative  on  the  Company's  Board. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  98-25131  Filed  9-18-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40440;  File  No.  SR-CBOE- 
98-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1, 2  and  3  by 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Floor  Official  Fining 
Authority 

September  14, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder ,2 
notice  is  hereby  given  that  on  May  28, 
1998,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change.  The  proposed  rule  change,  as 
amended,  is  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The  CBOE 
filed  Amendment  No.  1  to  its  proposal 
with  the  Commission  on  July  8, 1998,' 
Amendment  No.  2  on  August  27, 1998* 
and  Amendment  No.  3  on  September  9,- 
1998.5  The  Commission  is  publishing 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'In  Amendment  No.  1,  the  CBOE  made  the 
following  changes  to  its  proposal:  (1)  amended 
Exchange  Rule  6.ei'fo  consolidate  suirunary  fme 
authority' under  Exchange  Rule  17.50:  (2)  clarified 
the  meaning  of  the  term  "service  personnel"  as 
used  in  the  proposal:  (3)  clarified  that  greater  fines 
may  be  applicable  for  more  serious  behavior:  (4) 
conformed  the  amount  of  the  fines  payable  for 
failing  to  supervise  a  visitor  and  failing  to  abide  by 
floor  official  determination  or  floor  official  request 
for  information  as  stated  in  the  text  of  the  proposal 
with  the  amount  of  the  fines  identified  in  the 
proposed  Regulatory  Circular  to  Exchange 
members;  (5)  made  minor  technical  changes  to  the 
language  of  the  amended  rules;  and  (6)  clarified  the 
Exchange's  deletion  of  its  use  of  the  term  "member 
organization"  in  the  Exchange  Rules.  See  Letter 
from  Debora  E.  Barnes.  Senior  Attorney.  CBOE.  to 
Gail  Marshall-Smith.  Special  Counsel,  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
July  7, 1998  ("Amendment  No.  1"). 

*  In  Amendment  No.  2.  the  CBOE  made  technical 
changes  to  the  language  of  the  amended  rules.  See 
Letter  from  Debora  E.  Barnes.  Senior  Attorney. 
CBOE,  to  Terri  L.  Evans.  Attorney.  Division. 
Commission,  dated  August  26. 1998  ("Amendment 
No.  2"). 

'In  Amendment  No.  3.  the  CBOE  made  technical 
changes  to  the  Exchange's  proposed  rule  language 
and  concurred  with  the  recommendations  made  by 
the  Commission  regarding  the  expansion  of  the 
discussion  on  the  proposed  rule  change.  See  Letter 


this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  modify 
certain  Exchange  rules  and  a  related 
regulatory  circular  to  consolidate  most 
Floor  Official  fining  authority  governed 
by  Exchange  Rule  17.50,  Imposition  of 
Fines  for  Minor  Rule  Violations 
("Summary  Fine  Rule"),  under  one 
regulatory  circular.  The  text  of  the 
proposed  rule  change  and  regulatory 
circular  follows:  new  text  is  italicized: 
deleted  text  is  bracketed. 

CHAPTER  I— Definitions 

Definitions 

RULE  1.1.  When  used  in  these  Rules, 
unless  the  context  otherwise  requires: 
(a)  through  (jj)  No  Change. 

Joint  Venture  Participant 

(kk)  The  term  "joint  venture 
participant"  means  a  member  or  non- 
member  of  the  Exchange  who  is 
qualified  to  execute  in  person 
transactions  in  joint  venture  contracts  in 
a  trading  crowd  on  the  floor  of  the 
Exchange.  A  non-member  joint  venture 
participant  shall  be  treated  as  a  member 
for  purposes  of  Rules  6.7  and  6.20(a), 
(b),  (and)  (c),  and  (d)  and  Rule  6.20 
Interpretations  and  Policies  .01  and  .04 
(iv),  (v),  and  (vi)  unless  otherwise 
specified. 

(11)  through  (wrw)  No  Change. 

.  .  .  Interpretations  and  Policies 

.01    No  Change. 

***** 

CHAPTER  VI — Doing  Business  on  the 
Exchange  Floor 

•        •        •        •       '  • 

Section  B:  Member  Activities  on  the 
Floor 


*        *        •        * 


Admission  to  and  Conduct  on  the 
Trading  Floor;  Member  Education 

RULE  6.20.  (a)  Admission  to  Trading 
Floor.  Unless  otherwise  provided  in  the 
Rules,  no  one  but  a  member  or  an  Order 
Book  Official  designated  by  the 
Exchange  pursuant  to  Rule  7.3  shall 
make  any  transaction  on  the  floor  of  the 
Exchange.  Admission  to  \he  floor  [Floor] 
shall  be  limited  to  members,  employees 
of  the  Exchange,  clerks  employed  by 
members  and  registered  with  the 


from  Debora  E.  Barnes.  Senior  Attorney,  CBOE.  to 
Terri  L.  Evans.  Attorney.  Division,  Commission, 
dated  September  8. 1998. 


50266 


Federal  Register /Vol.  63,  No.  182 /Monday,  September  21,  1998 /Notices 


Exchange,  service  personnel  and 
Exchange  visitors  authorized  admission 
to  the  floor  pursuant  to  Exchange 
policy,  and  such  other  persons 
permitted  admission  to  the  floor  by  the 
President  of  the  Exchange  [as  may  be 
provided  by  resolution  of  the  Board]. 

(b)  Conduct  on  the  Exchange. 
Members  and  persons  employed  by  or 
associated  with  any  member,  while  on 
any  premises  of  the  Exchange,  including 
the  trading  floor  of  the  Exchange,  shall 
not  engage  in  conduct  (i)  inconsistent 
with  the  maintenance  of  a  fair  and 
orderly  market;  (ii)  apt  to  impair  public 
confidence  in  the  operations  of  the 
Exchange;  (iii)  inconsistent  with  the 
ordinary  and  efficient  conduct  of 
business;  or  (iv)  detrimental  to  the 
safety  or  welfare  of  any  other  person. 

(c)  Fines  Imposed  by  Floor  Officials. 
The  Exchange  shall  periodically  issue 
fine  schedules  setting  forth  which 
violations  of  the  Exchange's  trading 
conduct  and  decorum  policies  are 
subject  to  fines  pursuant  to  Rule  17.50 
and  the  specific  dollar  amounts  of  such 
fines.  Floor  Officials  may  (i)  fine 
members  and  persons  employed  by  or 
associated  with  members  pursuant  to 
Rule  17.50  for  trading  conduct  and 
decorum  violations  which  are  subject  to 
fine  under  su^  fine  schedules, 
[violations  of  this  rule  and/or  may)  (ii) 
direct  members  and  (such  other) 
persons  employed  by  or  associated  with 
members  to  act  or  cease  to  act  in  a 
manner  to  ensure  compliance  with 
Exchange  Rules  [rules]  and  accepted 
and  established  standards  of  trading 
conduct  and  decorum  and/or  (iii)  refer 
violations  of  the  foregoing  to  the 
Business  Conduct  Committee  for 
disciplinary  action  pursuant  to  Chapter 
XVII  of  the  Rules.  [A  member  or  person 
employed  by  or  associated  with  a 
member  who  is  adversely  affected  by  a 
determination  made  under  this  rule  may 
obtain  a  review  thereof  in  accordance 
with  the  provisions  of  Chapter  XIX. 
except  as  otherwise  provided  in  Rule 
17.50.)  Any  action  taken  by  Floor 
Officials  under  this  paragraph  (c) 
[hereunder]  shall  not  preclude 
additional  [further]  disciplinary  action 
by  the  Business  Conduct  Committee 
under  Chapter  XVII  of  the  Rules  [, 
except  as  otherwise  provided  in  Rule 
17.50).  Any  application  or  interpretation 
of  Rules,  and  any  decision  to  impose  a 
fine  under  this  paragraph  (c) 
[hereunder],  shall  be  agreed  upon  by  at 
least  two  Floor  Officials.  Floor  Officials 
shall  file  with  the  Exchange  a  written 
report  of  any  action  taken  pursuant  to 
authority  specifically  granted  them  by 
the  Rules  and  of  any  interpretation  of 
the  Rules. 


(d)[{c]]  Clerks  of  Members.  While  on 
the  trading  floor,  clerks  shall  display  at 
all  times  the  badge(s)  supplied  to  them 
by  the  Exchange.  Any  Market-Maker 
clerk  who  writes  up  an  option  or  stock 
order  must  give  his  employer  a  copy  of 
that  order  before  it  is  delivered;  the 
employer  must  retain  the  copy  on  his 
person  until  it  is  executed.  A  clerk 
receiving  a  phone  order  must  initial, 
must  mark  as  opening  or  closing,  and 
must  time-stamp  the  order.  A  clerk  shall 
remain  at  a  booth  assigned  to  his 
employer  or  assigned  to  his  employer's 
clearing  firm  unless  he  is  fi7[(l)) 
entering  or  leaving  the  trading  floor, 
(ii)l[2]]  transmitting  or  checking  the 
status  of  an  order  or  reporting  a  fill, 
^jj7j[(3)]  standing  in  the  same  crowd  as 
his  employer  who  is  a  Market-Maker  or 
Floor  Broker,  (iv)[[4)]  supervising  his 
firm's  clerks  if  he  is  a  floor  manager  or 
rW((5]]  acting  as  a  clerk  for  an  order 
service  firm.  Only  order  service  firm 
clerks  and  Market-Maker  or  Floor- 
Broker  clerks  may  stand  in  or  near  a 
trading  crowd;  in  the  latter  case,  the 
Market-Maker  or  Floor  Broker  must  be 
present  in  the  same  trading  crowd. 
Quote  terminals  on  the  trading  floor 
(except  those  located  in  booths)  may  not 
be  used  by  a  clerk  unless  his  employer 
is  a  Market-Maker  or  Floor  Broker  who 
is  standing  near  the  quote  terminal. 

(e)[{d)]  Educational  Classes.  Members 
and  persons  associated  with  members 
are  required  to  attend  such  educational 
classes  as  the  Exchange  may  require 
from  time  to  time.  Failuj-e  to  attend 
Exchange  mandated  continuing 
educational  classes  may  subject 
members  and  persons  associated  with 
members  to  sanctions  pursuant  to  the 
Exchange's  Minor  Rule  Violation  Plan 
provided  in  Exchange  Rule  17.50.  Any 
action  taken  by  Floor  Officials 
hereunder  shall  not  preclude  further 
disciplinary  action  by  the  Business 
Conduct  Committee  imder  Chapter  XVII 
of  the  Rules],  except  as  otherwise 
provided  in  Rule  17.50). 

.  .  .  Interpretations  and  Policies: 

.01    Only  those  members  who  have 
been  approved  to  perform  a  floor 
function  are  authorized  to  enter  into 
transactions  on  the  floor.  Such  members 
include  Floor  Brokers  who  are 
registered  pursuant  to  Rule  6.71,  Board 
Brokers  who  are  registered  pursuant  to 
Rules  7.2  and  7.3,  and  Market-Makers 
registered  pursuant  to  Rules  8.2  land  8.3. 
While  on  the  floor  such  floor  members 
shall  at  all  times  display  a  floor 
member's  badge. 

.02    Order  Book  Officials  may  effect 
transactions  on  the  floor  only  in  the 
classes  of  option  contracts  to  which  they 


have  been  assigned  and  only  in  their 
capacity  as  Order  Book  Officials. 

.03    Rule  3.21  provides  that  a 
Government  securities  options  permit 
holder  is  entitled  to  enter  into  principal 
transactions  as  a  Market-Maker  and 
agency  transactions  as  a  Floor  Broker  in 
Government  securities  options  settled 
by  physical  delivery  on  Uie  floor  of  the 
Exchange  until  his  permit  expires. 

.04    Activities  which  may  violate  the 
provisions  of  Rule  6.20(b)  include,  but 
are  not  limited  to,  the  following: 

(i)  Effecting  or  attempting  to  effect  a 
transaction  with  no  public  outcry  in 
violation  of  Rule  6.43  or  6.74; 

(ii)  Failure  of  a  Market-Maker  to 
respond  to  a  request  for  a  market  by  an 
Order  Book  Official  pursuant  to  Rule 
7.5; 

(iii)  Failure  of  a  Market-Maker  to  bid 
or  offer  within  the  ranges  specified  by 
Rule  8.7(b); 

(iv)  Failure  of  a  member  or  an 
associated  person  of  a  member  in  a 
supervisory  capacity  [member 
organization]^  to  adequately  supervise  a 
person  employed  by  or  associated  with 
such  member  [or  member  organization) 
to  ensure  that  person's  compliance  with 
the  provisions  of  Exchange  Rules 
6.20(a),  (b),  (and)  (c),  and  (d); 

(v)  Failure  to  abide  by  a  determination 
of  Floor  Officials; 

(vi)  Refusal  to  provide  information 
requested  by  a  Floor  Official  acting  in 
his  official  capacity;  and 

(vii)  Failure  to  abide  by  the  provisions 
of  Rule  8.51. 

.05    Two  Floor  Officials  may  nullify 
a  transaction  or  adjust  its  terms  if  they 
determine  the  transaction  to  have  been 
in  violation  of  any  of  the  following:  (i) 
Rule  6.43  (manner  of  bidding  and 
offering),  (ii)  Rule  6.45  (priority  of  bids 
and  offers),  (iii)  Rule  6.46  (transactions 
outside  the  book's  last  quoted  range), 
(iv)  Rule  6.47  (priority  on  split  price 
transactions),  or  (v)  Rule  8.51  (trading 
crowd  firm  disseminated  market 
quotes). 

.06    Deleted  February  5, 1986. 

.07    Non-member  joint  venture 
participants  are  subject  to  the  provisions 
of  Rule  6.20(a),(b),[and]  (c),  and  (d)  and 
Rule  6.20  Interpretation  and  Policy 
[Interpretations  and  Policies]  .01  and 
are  subject  to  fines  under  Rule  1 7.50 
pursuant  to  Rule  6.20(c)  for  violations  of 
Rule  6.20,  and  Rule  6.20  Interpretations 
and  Policies  .04(iv),(v),  and  (vi).  A  non- 
member  joint  venture  participant 
against  whom  a  fine  is  imposed  iinder 
Rule  1 7.50  may  contest  the  fine  in 
accordance  with  the  appeal  provisions 
of  Rule  17.50. 

.08    Deleted  December  2, 1997. 

.09    Members  of  the  appropriate 
Market  Performance  Committee  may 
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perform  the  functions  of  a  Floor  Official 
for  the.  purpose  of  enforcing  trading 
conduct  policies,  including  but  not 
limited  to,  enforcing  policies  and  acting 
pursuant  to  rules  related  to  the  Retail 
Automatic  Execution  System,  fast 
markets,  and  the  firm  quote  requirement 
of  Rule  8.51(a). 


Section  C:  Trading  Practices  and 
Procedures 


Reporting  Duties 

RULE  6.51. 

(a)  through  (d)  No  Change. 

.  .  .  Inteq)retations  and  Policies: 

.01  The  Exchange  has  established 
the  following  procedure  for  reporting 
transactions  pursuant  to  Rule  6.51(a) 
and(b). 

For  each  transaction  on  the  Exchange 
both  the  buyer  and  seller  shall 
immediately  record  on  a  card  or  ticket, 
or  enter  in  an  electronic  data  storage 
medium  acceptable  to  the  Exchange,  his 
assigned  broker  initial  code  and  his 
clearing  firm  (if  a  Market-Maker),  the 
symbol  of  the  xmderlying  security,  the 
type,  expiration  month  and  exercise 
price  of  the  option  contract,  the 
transaction  price,  the  number  of 
contract  units  comprising  the 
transactions,  the  time  of  the  transaction 
obtained  from  a  source  designated  by 
the  Exchange,  the  name  of  the  contra 
clearing  firm  member  and  the  assigned 
broker  initial  code  of  the  contra 
member.  Such  a  record  shall  constitute 
the  "transaction  record."  The 
transaction  record  for  any  agency  order 
shall  also  include  the  account  origin 
code,  as  set  forth  in  Interpretation  .02 
below.  The  seller  in  each  transaction,  or 
the  buyer  if  designated  by  the  Exchange, 
shall  also  immediately  place  a  paper 
form  copy  of  the  transaction  record  in 
the  price  reporting  belt  provided  at  the 
station  or,  alternatively  shall  provide 
the  information  required  for  price 
reporting  through  an  electronic  data 
transmission  link  approved  by  the 
Exchange.  Then,  the  buyer  and  seller  in 
each  transaction  shall,  within  the 
established  time  frames,  provide  the 
transaction  record  to  the  member  for 
whom  the  transaction  was  executed 
and/or  the  clearing  member  that  will 
clear  the  transaction.  A  member 
receiving  a  report  of  execution  from 
another  member  shall  immediately 
forward  the  report  to  the  clearing 
member  that  will  clear  the  transaction. 

Before  submitting  the  transaction 
record  information  for  price  reporting 
purposes  in  the  manner  prescribed 
above,  the  member  shall  use  his  best 


efforts  to  make  sure  that  the  Order  Book 
Official  acting  in  option  contracts  of  the 
class  involved,  or  the  Order  Book 
Official's  clerk,  is  aware  of  the 
transaction  and  its  price.  A  member 
shall  also  submit  the  transaction  record 
information  for  price  reporting  purposes 
in  the  manner  prescribed  above 
whenever  the  transaction  represents  the 
partial  execution  of  a  larger  order. 

Any  floor  member  failing  to  report  a 
transaction  in  accordance  with  Rule 
6.51(a)  or  (b)  and  this  interpretation 
shall  be  subject  to  discipline  (being 
fined  by  the  appropriate  Floor 
Procedure  Committee  or  disciplined)  by 
the  Business  Conduct  Committee. 

,02    No  Change. 

*  •        *        •        • 

Reconciliation  cind  Resolution  of 
Unmatched  Trades 

Rule  6.61 
No  Change. 

*  *  *  Interpretations  and  Policies: 

.01-.04    No  Change. 

.05    With  regard  to  transactions  in 
index  options  and  in  any  class  of 
opdons  which  will  trade  ex-dividend  or 
ex-distribution  the  following  day: 

(a)-(c)  No  Change. 

(d)  Any  member  of  member  firm  who 
fails  to  observe  the  above  procedures 
will  be  responsible  for  any  liability 
resulting  from  an  unmatched 
transaction  which  should  have  matched 
prior  to  Second  Pass  processing.  [The 
Exchange  may  establish  a  schedule  of 
fines.  In  addition,  repeated  or 
aggravated  failure  to  comply  with 
Interpretation  and  Policy  .05  will  be 
referred  to  the  Business  Conduct 
Committee.) 

.06-.07    No  Change. 


CHAPTER  Vni— Market-makers, 
Trading  Crowds  and  Modified  Trading 
Systems 


Section  B:  Trading  Crowds 


Trading  Crowd  Firm  Disseminated 
Market  Quotes  * 

RULES  8.51. 

(a)  through  (b)  No  Change. 

.  .  .  Interpretations  and  Policies: 

.01-.04    No  Change. 

.05    Floor  Officials  may,  as  provided 
for  under  Rules  6.20(c)  and  17.50(g)(6}, 
[Pursuant  to  Rule  6.20(b)  and 
Interpretation  and  Policies  .04 
thereunder,  Floor  Officials  of  the 
appropriate  Market  Performance 
Committee  and  the  appropriate  Floor 


Procedure  Committee,  may)  impose  a 
fine  on  members  of  the  trading  crowd 
for  violations  of  this  Rule  and  its 
Interpretations  and  Policies. 

.06-.08    No  Change. 
***** 

CHAPTER  XVII— Discipline 

Imposition  of  Fines  for  Minor  Rule 
Violations 

RULE  17.50. 

(a)  through  (g)(5)  No  Change. 

(g)(6)  Violations  of  Trading  Conduct 
and  Decorum  Policies.  (Rule  6.20) 

The  Exchange's  trading  conduct  and 
decorum  policies  shall  be  distributed  to 
the  membership  periodically  and  shall 
set  forth  the  specific  dollar  amoimts  that 
may  be  imposed  as  a  fine  hereunder 
with  respect  to  any  violations  of  those 
policies.  //  warranted  under  the 
circumstances  in  the  view  of  two  floor 
officials,  the  fine  authorized  under  those 
policies  for  a  second  or  third  offense 
may  be  imposed  for  a  first  offense  and 
the  fine  authorized  for  a  third  offense 
may  be  imposed  for  a  second  offense. 
[The  maximum  fine  authorized  under 
those  policies — this  is,  for  violations 
subsequent  to  second  offense — may  be 
imposed  for  a  first  or  second  offiense  if 
warranted  under  the  circumstances  in 
the  view  of  the  Floor  Officials 
Committee.) 

(g)(7)  No  Change. 

*  *  *  Interpretation  and  Policies: 

.01-.05    No  Change. 


CHAPTER  XIX— Hearings  and  Review 
Scope  of  Chapter 

RULE  19.1.  No  Change. 
*  *  *  Interpretations  and  Policies: 

.01    No  Change. 

.02    For  the  purposes  of  this  Chapter 
"persons  aggrieved  by  Exchange  action" 
may  include  non-member  joint  venture 
participants  only  as  provided  pursuant 
to  Rule  6.20,  Interpretation  and  Policy 
.07  and  Rule  17.50(d)  [in  connection 
with  Exchange  taken  pursuant  to  Rule 
6.20). 


Regulatory  Circular  AG98-    (RG92-14. 
Revised)  (RG95-37,  Revised) 

Date:  ,  1998  [April  11. 1995) 

To:  All  Exchange  Members  and 

Personnel 
From:  Floor  Officials  Committee 
Re:  Violations  of  Trading  Conduct  and 

Decorum  Policies 
The  purpose  of  this  circular  is  to 
advise  members  and  their  personnel  of 
the  provisions  of  Exchange  Rule  17.50, 
Imposition  of  Fines  for  Minor  Rule 
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Violations,  as  they  related  to  violations 
of  the  Exchange's  trading  conduct  and 
decorum  policies  under  Exchange  Rule 
6.20.  Admission  to  and  Conduct  on  the 
Trading  Floor. 

(1)  The  Rule.  Rule  17.50(g)(6) 
provides  for  the  imposition  of  fines  for 
violations  of  the  E^hange's  trading 
conduct  and  decorum  policies  under 
Rule  6.20.  The  following  schedule 


identifies  certain  conduct  deemed  to 
violate  (violative  of]  those  policies  and 
lists  the  applicable  fines  that  may  be 
imposed  for  such  violations  by  the 
Exchange  under  Rule  17.50(g)(6).  Please 
be  advised  that  Rule  17.50(g)(6)  enables 
the  Exchange,  if  warranted  under  the 
circumstances,  to  impose  for  a  first 
offense  the  fine  authorized  for  a  second 
or  third  offense  and  to  impose  for  a 


second  offense  the  fine  authorized  for  a 
third  offense.  [Please  be  advised  that 
Rule  17.50(^(6)  enables  the  Exduinge  to 
impose  the  maximam  fine  authorized 
under  those  policies— that  is,  the  fine 
authorized  for  subsequent  offenses — ^in 
connection  with  a  first  or  second 
offense,  if  warranted  under  the 
circumstances.] 


Fine  Schedule  for  Trading  Conduct  and  Decorum  Violations- 


Number  of  Violations  in  Any  Twelve  Month  Period 
[Violation  Within  One  Calendar  Year] 


1st  Offense 

2nd  Offense 

Subsequent 
offenses 

$100 

$250 

$500 

100 

250 

500 

500 

(750) 

[1.000] 

1.000 

2.000 

400 

800 

1.200 

.  200 

400 

SOD 

S60 

£50 

S500 

50 

250 

500 

250 

500 

1.000 

500 

1,000 

2,000 

100 

250 

500 

100 

250 

500 

25 

50 

100 

50 

250 

500 

250 

500 

1,000 

500 

1,500 

2.500 

1.500 

3,000 

5,000 

100 

250 

500 

[fl250 

($1500 

[$11,000 

50 

150 

300 

V) 

25 

1^ 
SO 

500 

750 

1000 

SO 

100 

250 

500 

1.000 

2.000 

500 

1.000 

2.000 

500 

1.000 

2.000 

1.000 

2.500 

5.000 

CO 

O 

(^ 

Abusive  language 

Atxising  Exchange  Property: 

— No  property  damage , 

—Property  damage  (plus  repair  or  replacement  costs) 


Book  Priority  Violation  „ » 

Disruptive  Announcement  of  Stock  Print 

Dress  Code  Violation „ „ 

Failure  to  Display  ID „ _ 

Food  or  Drink  on  Floor _ 

Enabiinj^Assisting  Non-Member  or  Baned/Suspended  Member  to  Gain  Improper  Access  to 

FkMT  _ 

Enabling/Assisting  Member  or  Assodated  Person  to  Gain  Improper  Access  to  Floor 

Gaining  Improper  Access  to  Floor ."•. 

Improper  Use  of  Runners*  Aisle „ „ ~ 

Smoking  in  Urtauthorized  Areas _ 

Trading  in  Aisle  _ 

Physk:a)  Violence: 

—Showing 

Fighting _ „ ..„„....„ 


Running 

Unbusinesslike  Conduct 

Impermissibte  Use  ol  [Using]  Member  Ptx>nes 
Visitor  Badge  Returned  Late  or  Not  Returned  .. 


Failure  to  Attend  Exchange  Mandated  Education  Training „ 

Failure  to  Supervise  a  Visitor 

Effecting  or  Attempting  to  Effect  Transaction  with  No  Public  Outcry 

Failure  of  Market-Maker  to  Respond  to  Request  for  Market  by  Order  Book  Official ...... 

Failure  toBkior  Offer  wittvn  Ranges  Specified  by  Rule  8.7(b) 

Failure  to  Abkje  by  Ftoor  OffKial  Determination  or  Floor  Officii  Request  for  Information . 
Vk)latkxi  of  Rule  8.51  in  an  Option  Class  Other  than  OEX  or  DJX ,.........„.,., 


'  Warning. 

'Any  amount  up  to  5,000. 


(2)  Floor  Officials.  Fines  under  Rule 
17.50(g)(6)  may  be  imposed  upon  the 
determination  of  two  Floor  Officials  that 
the  person  fined  has  committed  any  of 
the  trading  conduct  and  decorum 
violations  enumerated  in  the  schedule 
above  (violated  Rule  6.20).  Any 
application  or  interpretation  of  the 
Rules  relating  to  conduct  on  Exchange 
premises  shall  be  agreed  upon  by  at 
least  two  Floor  Officials.  Floor  Officials 
shall  file  with  the  Exchange  a  written 
report  of  any  action  taken  pursuant  to 
authority  specifically  granted  them  by 
the  Rules  and  of  any  interpretation  of 
the  Rules. 

(3)  Persons  Subject  to  Fine.  The 
Exchange  may  impose  the  preceding 
fines  against  either  or  both  of  the 
following:  (a)  the  individual  responsible 


for  the  subject  violation  and/or  (b)  if 
such  individual  is  employed  by  or 
associated  with  a  member  (or  member 
organization],  the  member  andlot  any 
supervisory  personnel  of  the  member 
[member  organization]  that  failed  to 
adequately  supervise  such  individual  to 
eflfiure  compliance  with  Exchange  rules. 
Any  member  or  supervisory  person 
[member  organization]  who  is  fined 
more  than  one  (1)  time  in  any  twelve 
month  period  [calendar  yejir]  for  failure 
to  supervise  shall  be  subject  to  the  fines 
specified  above  for  second  offenses  and 
subsequent  offenses,  regardless  of  the 
number  of  offenses  committed  by  the 
individual  subject  to  fine  for  the 
underlying  violation. 

(4)  Right  to  Contest  Fines.  Any  person 
against  whom  a  fine  is  imposed 


pursuant  to  Rule  17.50(g)(6)  may  contest 
that  fine.  Specifically,  fines  imposed 
under  Rule  17.50(g)(6)  that  do  not 
exceed  $2,500  may  be  contested  before 
the  Appeals  Committee  in  accordance 
with  die  provisions  of  Rule  17.50(d), 
and  fines  imposed  under  Rule 
17.50(g)(6)  that  exceed  $2,500  may  be 
contested  before  the  Business  Conduct 
Committee  in  accordance  with  the 
provisions  of  Rule  71.50(c).  Persons 
[Please  be  advised  that  persons]  wishing 
to  contest  such  fines  must  comply  with 
the  deadlines  and  all  other  requirements 
set  forth  in  Rule  17.50(d)  or  Rule 
17.50(c),  as  appUcable.  Please  be 
advised  that  if  a  fine  imposed  under 
Rule  1 7.50(g)(6)  is  contested  and  the 
reviewing  body  finds  that  the  person 
fined  committed  the  rule  violation(s) 
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alleged,  the  reviewing  body  may  impose 
any  one  or  more  of  the  disciplinary 
sanctions  authorized  by  the  Exchange's 
Constitution  and  Rules,  including  but 
not  limited  to  a  higher  fine  than  the  fine 
imposed  pursuant  to  Rule  17.50(g)(6).  In 
addition,  if  a  person  contests  a  fine 
imposed  under  Rule  1 7.50(g)(6)  and  the 
fine  is  upheld  by  the  reviewing  body,  the 
reviewing  body  will  impose  a  forum  fee 
against  the  person  in  the  amount  of 
$100  if  the  reviewing  body's 
determination  was  reached  without  a 
hearing,  or  in  the  amount  of  $300  if  a 
hearing  was  conducted. 

(5)  Additional  Floor  Official  Action. 
In  addition  to,  or  instead  of,  issuing  a 
fine  pursuant  to  Rule  17.50(g)(6),  Rule 
6.20(c)  provides  that  Floor  Officials  may 
direct  members  and  their  associated 
persons  to  act  or  cease  to  act  in  a 
manner  to  ensure  compliance  with 
Exchange  Rules  and  accepted  and 
established  standards  of  trading 
conduct  and  decorum  and/or  refer 
violations  of  the  foregoing  to  the 
Business  Conduct  Committee  for 
disciplinary  action  pursuant  to  Chapter 
XVII  of  the  Rules.  Furthermore,  any 
action  taken  by  Floor  Officials  under 
Rules  17.50(g)(6)  and  6.20(c)  does  not 
preclude  additional  disciplinary  action 
by  the  Business  Conduct  Committee 
under  Chapter  XVII. 

Any  questions  in  connection  with  this 
circular  should  be  directed  to  Andrew 
Spiwak  of  the  Legal  Department  at  (312) 
786-7483  (.  Legal  Department]  or  to 
Gregory  Rich  of  the  Trading  Floor 
Liaison  Group  at  (312)786-7847. 
(RG92-14  and  RG95-37,  Revised) 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  PrtqMised  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  statutory  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  modify 
Exchange  Rule  6.20,  Admission  to  and 
conduct  on  the  Trading  floor,  and 
certain  other  Exchange  niles  to 


consolidate  most  Floor  Official  fining 
authority  governed  by  the  Summary 
Fine  Rule  under  one  regulatory 
circular.^  The  CBOE  also  proposes  to 
modify  its  regulatory  circular  pertaining 
to  the  administration  and  enforcement 
of  paragraph  (g)(6)  of  the  Summary  fine 
Rule,  as  it  relates  to  minor  rule 
violations  applicable  to  trading  conduct 
and  decorum  policies  ("Trading 
Conduct  and  Decorum  Circular"). 

The  purpose  of  the  CBOE's  summary 
fine  plan  is  to  provide  a  mechanism 
whereby  certain  minor  violations  of 
Exchange  rules  can  be  resolved  fairly, 
effectively  and  expeditiously.  Because 
the  minor  rule  violations  subject  to 
summary  fines  are  easily  ascertainable 
by  floor  officials,  they  are  suitable  for 
summary  fine  treatment.  The  proposed 
changes  are  meant  to  clarify  the 
categories  of  behavior  subject  to 
summary  fines  and  clarify  the  authority 
of  floor  officials  to  summarily  fine 
under  the  Summary  Fine  Rule. 

Currently,  rule  6.20  provides  that 
admission  to  the  Exchange's  trading 
floor  is  limited  to  members,  employees 
of  the  Exchange,  clerks  employed  by 
members  and  registered  with  the 
Exchange,  and  such  other  persons  as 
may  be  provided  by  resolution  of  the 
Board.  The  Exchange  is  proposing  to 
amend  Rule  6.20  to  clarify  that 
.  Exchange  visitors  and  service  personnel, 
including  but  not  limited  to, 
electricians,  building  maintenance 
engineers,  and  computer  repair  support 
staff,  are  authorized  admission  to  the 
trading  floor  pursuant  to  and  in 
accordance  with  Exchange  policy 
concerning  admission  to  the  trading 
floor.'  In  addition,  the  amendment  to 
Rule  6.20  grants  the  President,  rather 
than  the  Board,  the  authority  to  allow 
other  people  admission  to  the  floor, 
because  admission  to  the  floor  is 
primarily  an  administrative  issue  and 
the  President  is  generally  able  to  act 
more  expeditiously  than  the  Board 
which  generally  must  convene  a 
meeting  to  take  action. 

The  summary  fines  for  Rule  6.20 
violations  are  set  forth  in  the  Trading 
Conduct  and  Decorum  Circular. 
Currently,  if  a  member  is  fined  for  a 
Rule  6.20  violation  more  than  once  in  a 
calendar  year,  that  individual  will  then 
be  subject  to  increased  siunmary  fines 
for  second  or  subsequent  offenses  of  that 
kind  in  that  calendar  year.  The 
Exchange  proposes  to  amend  the 
Trading  Conduct  and  Decorum  Qrcular 


to  provide  that  summary  fines  for 
second  or  subsequent  offenses  will  be 
assessed  on  a  twelve-month  rolling 
period,  rather  than  on  a  calendar  year 
basis.  This  Circular  is  also  being 
amended  to  allow  for  the  fining  of  any 
supervisory  personnel  of  an  associated 
person  of  a  member  who  failed  to 
adequately  supervise  the  associated 
person.  The  Circular  and  Rule  17.50 
also  are  being  amended  to  clarify  that 
the  Exchange,  if  warranted  under  the 
circumstances,  may  impose  a  fine  for  a 
first  offense  equal  to  the  fine  authorized 
for  a  second  or  third  offense  and  to 
impose  for  a  second  offense  the  fine 
authorized  for  a  third  offense.  This 
permits  the  Exchange  to  impose  greater 
fines  for  more  serious  behavior. 
Currently,  floor  officials  only  have  the 
ability  to  impose  a  fine  authorized  for  a 
third  offense  for  a  first  or  second 
offense,  which  has  restricted  the  ability 
of  floor  officials  to  fine  in  a  manner 
corresponding  to  the  circumstances.* 

The  Exchange  is  also  amending  the 
Trading  Conduct  and  Decorum  Circular 
to  add  the  following  summary  fine 
categories:  Enabling  a  barred  or 
suspended  member  to  gain  improper 
access  to  the  floor,  with  fines  of  $500  for 
a  first  violation,  $1000  for  a  second 
violation,  and  $2000  for  a  third 
violation;  Enabling  or  assisting  a 
member  or  associated  person  to  gain 
improper  access  to  the  floor,  with  fines 
of  $100  for  a  first  violation,  $250  for  a 
second  violation,  and  $500  for  a  third 
violation;  Gaining  improper  access  to 
the  floor,  with  fines  of  $100  for  a  first 
violation,  $250  for  a  second  violation, 
and  $500  for  a  third  violation; 
Impermissible  use  of  member  phones, 
with  fines  of  $50  for  a  first  violation, 
$150  for  a  second  violation,  and  $300 
for  a  third  violation;  Visitor  badge 
returned  late,  with  a  warning  for  the 
first  violation,  a  $25  fine  for  a  second 
violation,  and  a  $50  fine  for  a  third 
violation;  and  Failure  to  supervise  a 
visitor,  with  fines  of  $50  for  a  first 
violation,  $100  for  a  second  violation, 
and  $250  for  a  third  violation. 

Additionally,  the  Exchange  is 
amending  the  Trading  Conduct  and 
Decorum  Circular  to  specify  fine 
amounts  for  the  following  conduct: 
Effecting  or  attempting  to  effect 
transactions  with  no  public  outcry,  with 
fines  of  $500  for  a  first  violation,  $1000 
for  a  second  violation,  and  $2000  for  a 
third  violation;  Failure  of  a  market- 
maker  to  respond  to  a  request  for  the 


*The  Exchange  has  issued  separate  circulars 
setting  forth  6ne  schedules  for  violations  of  Rule 
8.51  with  respect  to  OEX  and  DP(  options.  These 
circulars  were  approved  by  the  Conunission  in  SR- 
CBOE  96-31  and  SR-CBOE  97-45 

'  See  Amendment  No.  1,  supra  note  3. 


■Telephone  conversation  between  Arthur 
Reinstein,  Associate  General  Counsel.  CBOE, 
Debora  Barnes,  Senior  Attorney,  CBOE,  and  Terri 
Evans,  Attorney.  Division,  Commission,  on 
September  1,1998.  See  Amendment  No.  3,  tupra 
note  5. 
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market  by  order  book  offlcial,  with  fines 
of  $500  for  a  first  violation.  $1000  for  a 
second  violation,  and  $2000  for  a  third 
violation;  Failure  to  bid  or  offer  within 
ranges  specified  by  Rule  8.7(b),  with 
^nes  of  $500  for  a  first  violation,  $1000 
for  a  second  violation,  and  $2000  for  a 
third  violation;  Failure  to  abide  by  floor 
official  determination  or  floor  official 
request  for  information,  with  fines  of 
$1000  for  a  first  violation,  $2500  for  a 
second  violation,  and  $5000  for  a  third 
violation;  and  Violation  of  Rule  8.51  in 
an  option  class  other  than  OEX  or  DJX, 
with  fines  of  any  amount  up  to  $5000 
for  first,  second  and  third  violations. 
Floor  Officials  currently  have  fining 
authority  for  this  conduct  under  Rule 
6.20.04,  but  specific  fine  amounts  for 
the  conduct  are  not  set  forth  in  the 
Trading  Conduct  and  Decorum  Circular. 
Including  this  conduct  in  the  Circular 
will  clarify  that  fioor  official  fines  for 
this  conduct  are  imposed  under  the 
Summary  Fine  Rule. 

The  Exchange  is  also  proposing  to 
change  some  of  the  summary  fine 
amounts  in  the  Trading  Conduct  and 
Decorum  Circular.  The  current  fine  for 
property  damage  is  $500  for  the  first 
violation,  $750  for  the  second  violation 
and  $1000  for  the  third  violation.  The 
Exchange  is  proposing  to  increase  the 
latter  two  fines  to  $1000  for  a  second 
violation  and  $2000  for  a  third 
violation. 

The  Exchange  also  is  proposing  to 
amend  Rule  6.20(c)  to  clarify  that  the 
Exchange  has  the  authority  to  direct 
members  and  persons  employed  by  or 
associated  with  members  to  act  or  cease 
to  act  in  a  manner  to  ensure  compliance 
with  Exchange  Rules.^  In  addition, 
because  the  Exchange  is  consolidating 
all  summary  fine  procedures  under  the 
Summary  Fine  Rule,  the  Exchange  is 
proposing  to  amend  Rule  6.20(c)  by 
deleting  the  reference  to  Chapter  XIX 
and  its  appeal  procedures  because  the 
appeal  procedures  for  summary  fines 
are  set  forth  in  the  Summary  Fine  Rule. 

The  Exchange  also  proposes  to  amend 
Exchemge  Rule  6.51,  Interpretation  and 
Policy  .01,  by  amending  the  final 
paragraph  to  delete  the  reference  to  the 
Floor  Procedure  Committee.  This 
change  is  being  proposed  to  conform  the 
Exchange's  rule  language  with  the 
Exchange's  current  practice.  The  Floor 
Procedure  Committee  is  no  longer 
involved  in  fining  floor  members  who 
violate  Rule  6.51(a)  or  (b);  instead 


members  are  fined  pursuant  to  the 
Summary  Fine  Rule.*° 

The  proposed  rule  change  also 
amends  Rule  6.61,  Interpretation  and 
PoUcy  .05(d)  by  deleting  the  last  two 
sentences.  The  Exchange  is  deleting  this 
language  because  it  is  attempting  to 
consolidate  summary  fine  authority 
under  Exchange  Rule  17.50.  In  addition, 
a  member's  failure  to  observe  the 
procedures  referenced  in  Interpretation 
and  Policy  .05  is  subject  to  the 
disciplinary  authority  of  the  Business 
Conduct  Committee  under  Chapter  XVII 
of  the  Exchange's  Rules,  therefore 
making  the  cross-reference  in 
Interpretation  and  Policy  .05 
unnecessary.  11 

The  Exchange  is  proposing  that  Rule 
8.51  ("Firm  Quote  Rule")  be  revised  as 
well,  to  provide  that  Floor  Officials  may 
fine  members  of  trading  crowds  under 
the  Summary  Fine  Rule  for  violations  of 
the  Firm  Quote  Rule.**  This  change  is 
being  proposed  to  consolidate  all  of  the 
minor  rule  violation  authority  of  Floor 
Officials  under  the  Summary  Fine  Rule, 
rather  than  having  the  Firm  Quote  Rule 
refer  to  Rule  6.20,  which  then  refers 
back  to  the  Summary  Fine  Rule.  This 
proposed  rule  change  also  makes  certain 
changes  to  clarify  and  incorporate  Rule 
6.20,  the  Summary  Fine  Rule,  and  the 
Trading  Conduct  and  Decorum  Circular 
into  other  Exchange  Rules.  ^^ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  ^*  in  that  it  is  designed  to  clarify  and 
enhance  the  Exchange's  summary  fine 
plan  as  applied  to  trading  conduct  and 
decorum  policies,  thereby  promoting 
just  and  equitable  principles  of  trade 
and  protecting  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


•Telephone  conversation  between  Arthur 
Reinstein,  Associate  General  Counsel,  CBOE, 
Debora  Barnes,  Senior  Attorney.  CBOE,  and  Terr! 
Evans,  Attorney,  Division.  Conunission,  on 
September  1, 1998.  See  Amendment  No.  3,  supra 
note  5. 


"Id. 

'^  See  Amendment  No.  1.  supra  note  3. 

"The  Exchange  has  issued  separate  circulars 
setting  forth  Tme  schedules  for  violations  of  Rule 
8.51  with  respect  to  OEX  and  OpC  options.  These 
circulars  were  approved  by  the  Conunission  in  SR- 
CBOE  9&-31  and  SR-CBOE-97-45 

'^For  example,  in  Amendment  No.  1,  the 
Exchange  notes  that  it  has  deleted  the  reference  to 
member  organizations  in  certain  of  the  rules 
proposed  to  be  amended  by  the  rule  filing  that  also 
refer  to  members,  because  Section  1.1  of  the 
Exchange  Constitution  defines  the  term  "member" 
to  include  either  an  individual  member  or  a 
member  organization. 

"15U.S.C78fCb)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Cominission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  v^itten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  fcH-  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  file  number  SR-CB(%- 
98-22  and  should  be  submitted  by 
October  13, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-25164  Filed  9-18-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40433;  File  No.  SR-EMCC- 
98-08] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relatjng  to  the 
Offering  of  Shares  of  Common  Stock 

September  11. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
August  17, 1998,  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  EMCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change^ 
EMCC  will  reclassify  2,000  shares  of 
previously  authorized  EMCC  common 
stock  as  Class  A  common  stock  ("Class 
A  stock")  and  will  create  a  second  class 
of  common  stock.  In  addition,  EMCC 
will  amend  its  shareholder  agreement  to 
reflect  the  changes  to  its  common  stock. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
simimaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  March  2, 1998,  the  Commission 
authorized  EMCC  to  issue  2,000  shares 
of  common  stock  ("original  stock").^  On 
July  31. 1998,  EMCC  filed  an 


amendment  to  its  certificate  of 
incorporation  to  reclassify  the  original 
stock  as  Class  A  stock  and  to  authorize 
the  issuance  of  non-voting  Class  B  stock. 
The  creation  and  o^ering  of  the  Class  B 
stock  will  permit  EMCC  to  raise 
additional  capital  which  EMCC  will  use 
in  part  to  fund  the  development  of 
EMCC  projects. 

EMCC  will  offer  shares  of  Class  B 
stock  to  the  same  entities  that  were 
offered  the  opportunity  to  piut:hase  the 
original  stock.'*  The  purchase  price  of 
Class  B  stock  is  $1 ,000  per  share  with 
a  minimum  purchase  requirement  of 
$25,000.  EMCC  will  offer  the  Class  B 
shares  to  prospective  buyers  through  an 
offering  letter.  ^ 

The  Class  B  stock  is  non-voting  and 
is  subject  to  repurchase  upon  the 
determination  of  EMCC's  Board. 
However,  EMCC  has  no  obligation  to 
repurchase  Class  B  shares  owned  by  a 
member  that  terminates  its  EMCC 
membership  prior  to  the  repurchase  of 
all  Class  B  shares.  All  purchasers  of 
Class  A  and  Class  B  stock  will  be 
required  to  enter  into  an  amended 
version  of  EMCC's  shareholder 
agreement.  No  dividends  will  be  paid 
on  either  the  Class  A  or  Class  B  stock 
and  shareholders  may  sell  or  transfer 
their  shares  only  in  compliance  with 
EMCC's  shareholder  agreement. 

EMCC's  amended  shareholder 
agreement  will  replace  the  shareholder 
agreement  written  for  the  original 
offering.^  The  changes  to  the 
shareholder  agreement  will  reflect  (i) 
the  creation  and  offering  of  the  Class  B 
stock,  (ii)  the  conditions  under  which 
EMCC  may  repurchase  the  Class  B 
stock,  and  (iii)  the  fact  that  EMTA  has 
not  yet  been  issued  any  shares  of  EMCC 
stock.  In  addition,  the  amended 
shareholder  agreement  will  permit 
EMCC  to  issue  EMTA  300  Class  A 
shares  prior  to,  concurrent  with,  or  after 
the  closing  of  the  issuance  of  Class  A 
stock  to  all  other  persons.  A  further 
modification  will  reflect  that  the 
issuance  of  the  original  stock  did  not 
occur  prior  to  the  previously  established 
deadUne  of  June  30, 1998,  and  that  the 
issuance  and  sale  of  Class  A  stock  must 
be  completed  by  December  31, 1998. 


'  15  U.S.C  78s{b)(l). 

2  The  Commission  has  modiRed  the  text  of  the 
summaries  prepared  by  EMCXI. 

'  Securities  Exchange  Act  Release  No.  39694 
(March  2, 1998).  63  FR  102S1  [File  No.  SR-EMCC- 
98-01). 


*  The  original  stock  was  offered  to  the  entities  that 
contributed  to  the  development  fund  for  the 
organization  and  initial  operation  of  EMCC. 

'  Each  prospective  purchase  of  the  original  stock 
was  provided  with  a  copy  of  EMCC's  Form  CA-1 
(excluding  the  confidential  documents).  EMCC  will 
provide  the  prospective  purchasers  of  the  Class  B 
stock  with  updates  to  the  Form  CA-1  as 
appropriate. 

°  The  signatories  of  the  amended  shareholder 
agreement  are  the  National  Securities  Clearing 
Corporation  ("NSCC"),  the  International  Securities 
Markets  Association  ("ISMA"),  and  the  Emerging 
Markets  Traders  Association  ("EMTA"). 


EMCC  contemplates  issuing  the  Class  A 
and  Class  B  stock  on  September  25, 
1998.  Each  purchaser  of  Class  A  or  Class 
B  shares  will  be  obligated  to  enter  into 
the  amended  shareholder  agreement. 

After  the  Class  A  stock  has  been 
issued,  EMCC  will  amend  its  articles  of 
incorporation  to  permit  the  following 
actions  to  be  taken  upon  a  two-thirds 
vote  of  the  shareholders  instead  of  the 
current  requirement  of  unanimity:  (i) 
any  amendment  or  change  to  EMCC's 
certificate  of  incorporation;  (ii)  any 
adoption,  amendment  or  repeal  by  the 
shareholders  of  by-laws  of  die 
corporation;  (iii)  any  repurchase  of  any 
securities  issued  by  the  corporation;  and 
(iv)  any  issuance  of  any  securities  by  the 
corporation. 

EMCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act' 
and  the  rules  and  regulations 
thereunder  because  the  additional 
capital  raised  by  the  Class  B  offering 
will  further  EMCC's  ability  to  provide 
for  the  prompt  and  accurate  clearance 
and  settlement  of  emerging  markets 
securities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  wnritten  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  (Commission  of  any  written 
comments  received  by  EMCC. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of~~ 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  EMCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed  rule 
diange  or 

(B)  institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 


'  15  U.S.C.  78<1-1. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
-submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NfW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC. 

All  submissions  should  refer  to  File 
No.  SR-EMCC-98-08  and  should  be 
submitted  by  October  13, 1998. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  98-25133  Filed  9-1&-98;  8:45  am] 

BHJJNQ  COOC  W1»-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rataase  Na  34--40365A;  HiaNa  8R- 
NASO^M-29] 

Self-Regulatory  Organizations; 
National  Aasodation  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Ctiange  and 
Amendment  No.  1  Ttiereto  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  Proposed  Rule  Change 
Relating  to  Standards  for  Individual 
Correspondence 

September  15, 1998. 

Correction 

In  FR  Document  No.  98-23769, 
beginning  on  page  47062  for  Thursday, 
September  3, 1998.  make  the  following 
correction.  On  page  47063,  second 
colimm,  the  first  hill  paragraph,  revise 
the  first  sentence  to  read: 


The  NASDR  proposes  to  define  the 
word  "correspondence"  in  new 
subparagraph  (a)(3)  to  NASD  Rule  2210 
as  "*  *  *  (ajny  written  or  electronic 
communication  prepared  for  delivery  to 
a  single  current  or  prospective 
customer,  and  not  for  dissemination  to 
multiple  customers  or  the  general 
public." 

For  the  Commission,  by  the  Division  of  ~^ 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  98-25130  Filed  9-18-98;  8:45  am) 

BILLINQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleasa  Na  34-40437;  File  Na  SR-NASD- 
98-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  tiy  ttie  National 
Association  of  Securities  Defers,  Inc. 
Relating  to  Nasdaq's  Automated 
Confirmation  Transaction  Service 

September  14, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
12, 1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association),  through  its  wholly- 
owned  subsidiary.  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  o^ 
the  Proposed  Rule  Change 

The  proposed  rule  change  is  designed 
to  integrate  Nasdaq's  Automated 
Confirmation  Transaction  Service 
("ACT")  trade  reporting  system  with  the 
recently  approved  Order  Audit  Trail 
System  ("OATS").  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Nasdaq,  and  at 
the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  m  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ' 

1.  Purpose 

Nasdaq  is  proposing  to  amend  its  ACT 
trade-reporting  rules  to  integrate  them 
with  the  OATS  rules,  which  were 
recently  approved  by  the  Commission.^ 
OATS  is  designed  to  provide  the 
NASD's  regulatory  subsidiary,  NASD 
Regulation,  Inc.  ("NASDR"),  with  the 
ability  to  reconstruct  markets  promptly, 
conduct  efficient  surveillance,  and 
enforce  NASD  and  SEC  rules.  The 
Commission  has  directed  that  OATS 
must  provide  an  accurate,  time- 
sequenced  record  of  orders  and 
transactions  from  the  receipt  of  an  order 
through  its  execution.*  To  accomplish 
this  goal,  NASDR  will  combine 
information  submitted  to  OATS  with 
transaction  data  reported  by  members 
through  ACT,  as  well  as  quotation 
information  disseminated  by  Nasdaq. 
These  proposed  rules  provide  for  the 
submission  of  data  to  ACT  sufficient  to 
allow  for  effective  analysis  and 
comparison  of  trading  activity. 

Under  the  proposal,  all  trade  reports 
for  OATS-eligible  securities  entered  into 
Nasdaq's  ACT  system  will  be  required 
to  have  a  time  of  execution  expressed  in 
hours,  minutes,  and  seconds.  Such  trade 
reports  also  will  be  required  to  have  an 
order  identifier,  to  be  prescribed  by  the 
Association,  sufficient  to  allow  a 
comparison' of  the  information 
contained  in  the  trade  report  with  data 
submitted  to  NASDR  via  OATS.  In 
addition,  Nasdaq  is  proposing  to  codify 
the  requirement  that  all  ACT 
participants,  including  those  who  have 
trade  report  information  submitted  to 


m.  Solicita 


•  17  CFR  200.3O-3(a)(12). 


>  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  7as(b)(l). 
»17CFR240.19b-4. 


>  See  Securities  Exchange  Act  Release  No.  39729 
(March  6. 1998)  63  FR  12559  (March  13. 1998) 
(order  approving  OATS  rules);  NASD  Notice  to 
Members  98-33  (March  1998). 

*  See  In  the  Matter  of  National  Association  of 
Securities  Dealers,  Inc.,  Securities  Exchange  Act 
Release  No.  37538.  August  8, 1996;  Administrative 
Proceeding  File  No.  3-905.  at  7-8. 


>5ee  Release 
•15U.S.C.  7 
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Nasdaq  through  third  parties,  obtain  and 
use  a  unique  Market  Participant  Symbol 
("MPID")  or  "MMID")  for  trade 
reporting  and  audit  trail  purposes. 

Nasdaq  proposes  that  tlie  rule  changes 
requested  here  be  implemented  in 
tandem  with  the  OATS  testing  and 
effectiveness  dates,  already  approved  by 
the  Commission.5  NASD  Rule  6957 
establishes  the  following  schedule  for 
implementation  of  OATS  reporting 
requirements:  (1)  March  1, 1999 — 
electronic  orders  received  by  market 
makers  or  ECNs;  (2)  August  1. 1999— all 
electronic  orders;  (3)  July  31,  2000— all 
non-electronic  (manual)  orders.  Nasdaq 
believes  that  coordinating  effective 
dates  with  the  OATS  schedule  will  help 
ensure  that  any  new  member  obligations 
under  the  rule  changes  proposed  here 
will  not  take  effect  materially  in 
advance  of  the  corresponding  OATS 
mandates.  Such  coordination  also  will 
assist  in  a  smooth  migration  of  systems 
in  conformity  with  OATS  timetables.  In 
addition,  these  limited  changes  to  ACT's 
trade-reporting  rules  will  allow  Nasdaq 
to  meet  its  OATS  obligations  to  provide 
audit  trail  information  to  NASDR  while 
protecting  the  current  functionality  and 
capacity  of  the  ACT  system. 

2.  Statutory  Basis 

Based  on  the  foregoing,  Nasdaq 
believes  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)  of  the 
Act«  in  that  the  proposal  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington  D.C.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-98- 
60  and  should  be  submitted  by  October 
13, 1998. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

Nasdaq  has  requested  that  the 
Commission  approve  the  proposal  prior 
to  the  thirtieth  day  after  publication  in 
the  Federal  Register.  The  Commission 
finds  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.^  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act  ^  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposal,  which  integrates  ACT  with 
OATS,  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  by 
providing  the  Association  with 
sufficient  Information  to  effectively 
surveil  transactions  in  Nasdaq 
securities. 

Nasdaq's  proposal  requires  all  trade 
reports  for  OATS'-eligible  securities,  as 
defined  by  NASD  Rule  6952(c).  to 
identify  the  time  of  execution  in  hours, 
minutes,  and  seconds.  The  Commission 
believes  that  this  requirement  is 
reasonable,  given  that  the  NASD's 
OATS  rules  require  that  level  of 
specificity  for  all  "reportable  events." ^ 
Similarly,  Nasdaq  proposes  to  require  a 
unique  order  identifier  that  satisfies 


*  See  Release  No.  39729,  supra  note  3. 
•15U.S.C.  78o-3(bK6). 


'In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
fonnation.  15  U.S.C.  78c(f). 

•15  U.S.C.  78o-3(b)(6). 

•Such  "reportable  events"  include  the 
origination,  receipt,  transmission,  modification, 
cancellation,  or  execution  of  orders  by  NASD 
members  relating  to  equity  securities  traded  on 
Nasdaq.  See  Release  No.  39729,  supra  note  3. 


such  parameters  as  established  by  the 
Association,  as  required  by  the  OATS 
rules.  In  addition,  Nasdaq  proposes  to 
codify  the  requirement  that  all  ACT 
participants  obtain  and  use  a  unique 
Market  Participant  Symbol,  regardless  of 
whether  third  parties  transmit  trade 
report  information  on  their  behalf.  The 
Commission  believes  that  Nasdaq's 
proposal,  with  respect  the  specificity  of 
time  of  execution,  the  unique  order 
identifier,  and  the  unique  Market 
Participant  Symbol,  is  designed  to 
achieve  uniformity  between  the  NASD's 
rules  governing  OATS  and  ACT.  The 
proposed  uniformity  between  the 
NASD's  rules  governing  ACT  and  OATS 
should  assist  the  Association's  efforts  to 
more  easily  scrutinize  transactions  in 
Nasdaq  securities.  As  a  result,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Act. 

Nasdaq  also  proposes  to  establish  an 
implementation  schedule  for  the 
proposed  changes  to  the  ACT  rules  that 
mirrors  the  schedule  previously 
approved  by  the  Commission  for  the 
OATS  rules.  The  Commission  believes 
that  establishing  a  single 
implementation  schedule  may  ease  the 
compliance  burdens  on  both  member 
firms  and  Nasdaq. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  proposed  rule  change 
in  the  Federal  Register.  The 
Commission  notes  that  the  proposed 
rule  change  merely  incorporates  the 
changes  to  ACT  necessitated  by  the 
Commission's  approval  of  the  OATS 
rules,  for  which  the  Commission  has 
previously  solicited  comments.  As  a 
result,  the  Commission  believes  that  the 
proposal  raises  no  new  issues  of 
regulatory  concern.  For  the  foregoing 
reasons,  the  Commission  believes  that 
good  cause  exists,  pursuant  to  Section 
19(b)(2)  of  the  Act,»o  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

It  is  Therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act, i»  that  the 
proposed  rule  change  (SR-NASD-98- 
60)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  98-25134  Filed  9-18-98;  8:45  am) 

BILUNG  CODE  801(H>1-M 


•0  15  U.S.C.  78s(b)(2). 

"15U.S.C.  76s(b)(2). 
"17  CFR  200.30-3(a)(12). 
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TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No,  1508). 
TIME  AND  DATE:  9  a.m.  (CDT),  September 
23. 1998. 

PLACE:  Carroll  County  Civic  Center,  201 
Mustang  Drive,  Huntingdon,  Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  August  19, 1998. 

Discussion  Item 

Rate  Review 

New  Business 

A — Budget  and  Financing 

Al.  Approval  of  short-term  borrowing 
from  the  Treasury. 

B — Purchase  Awards 

Bl.  Contract  with  Nations  Bank  for  a 
TVA  travel  card  system. 

B2.  Supplements  to  contracts  with 
BTG.  Inc.  (97BYC-142392-001),  and 
Tennessee  Computer  Specialist,  Inc. 
(97BYC-142392-002),  for  an  indefinite 
quantity  of  personal  computers, 
software,  peripherals,  accessories,  and 
integration  services. 

B3.  Supplements  to  contracts  with 
Sylvest  Management  Systems 
Corporation  (97BYQ-216424-O01); 
BTG,  Inc.  (97BYQ-216424-002):  Vista 
Information  Systems  (97BYQ-216424- 
003);  and  Government  Micro  Resources, 
Inc.  (97BYQ-216424-004},  for  an 
indefinite  quantity  of  UNIX-based 
workstations  and  servers. 

C — Energy 

Cl.  Increase  in  prices  under  Dispersed 
Power  Price  Schedule— CSPP  (October 
1, 1998). 

E — Real  Property  Transactions 

El.  Sale  of  a  permanent  industrial 
easement  to  Mead  Containerboard,  Inc. 
(Tract  No.  XGR-7461E),  affecting 
approximately  21  acres  of  land  on 
Guntersville  Lake  in  Jackson  County. 
Alabama,  and  amendment  of  the 
Guntersville  Reservoir  Land 
Management  Plan  to  change  the 
allocated  use  for  a  portion  of  Tract  No. 
XGR-129PT  from  agriculture  and 
wildlife  management  to  barge  terminal 
and  industrial  access. 

E2.  Public  auction  sale  of 
approximately  2.89  acres  of  TVA  land 
on  Guntersville  Lake  in  Marshall 
County,  Alabama  (Tract  No.  XGR-700). 

E3.  Abandonment  of  certain  easement 
rights  and  modification  of  certain 
restrictive  covenants  affecting 


approximately  0.33  acre  of  land  on 
Kentucky  Lake  in  Perry  County, 
Tennessee  (Tract  No.  GIR-6449E). 

E4.  Sale  of  permanent  easement  to 
Zachary  M.  Walden  aH^ecting 
approximately  0.01  acre  of  land  located 
on  Blue  Ridge  Lake  in  Fannin  Coimty, 
Georgia  (Tract  No.  XBRR-13E). 

E5.  Sale  of  a  permanent  easement  of 
John  Clabough  affecting  approximately 
0.02  acre  of  land  on  Norris  Lake  in 
Union  Coimty,  Tennessee  (Tract  No. 
XNR-905E). 

E6.  Deed  modification  affecting 
approximately  0.04  acre  of  former  TVA 
land  on  Norris  Lake  in  Union  County, 
Tennessee  (Tract  No.  XNR-232). 

E7.  Deed  modification  affecting 
approximately  0.08  acre  of  former  TVA 
land  on  Chickamauga  Lake  in  Hamilton 
County,  Tennessee  (Tract  No.  XCR- 
515). 

Information  Items 

1.  Modification  of  Contract  No.  P- 
97P01-200076  with  Arch  Coal  Sales 
Company,  resulting  from  renegotiation 
imder  a  reopener  provision. 

2.  Permanent  easement  to  Tennessee 
Department  of  Transportation  affecting 
4.55  acres  of  land  on  Douglas  Lake  in 
Jefferson  County,  Tennessee  (Tract  No. 
XTDR-33H. 

3.  Delegation  of  authority  to  the 
Senior  Vice  President,  Economic 
Development,  to  compromise  a  debt 
owed  to  TVA  by  Mid-America  Plastics, 
Inc. 

4.  Approval  for  the  Executive  Vice 
President,  Resource  Group,  to  enter  into 
a  contract  with  the  Ministry  of  Interior, 
Republic  of  Argentina,  under  which 
TVA  would  provide  floodplain 
management  consulting  services. 

5.  Modification  of  Contract  No.  P- 
93P07-115641  with  U.S.  Coal,  Inc., 
resulting  from  renegotiation  under  a 
reopener  provision. 

6.  Modification  of  Contract  No.  P- 
91P08-116119  with  Midwest  Coal  Sales 
Company,  resulting  from  renegotiation 
under  a  reopener  provision. 

7.  Approval  of  new  investment 
manager  and  proposed  new  Investment 
Management  Agreement  between  TVA 
Retirement  System  and  WRH  Partners 
Global  Securities,  L.P. 

8.  Authorization  to  conduct  a 
Financial  Trading  Pilot  Program  under 
which  TVA  would  trade  the  Chicago 
Board  of  Trade's  TVA  electricity  futures 
and  options  on  futures  contracts  and 
enter  into  electricity-related  swap  and 
option  on  swap  transactions  within 
certain  specified  parameters  and 
delegation  of  authority  to  the  Chief 
Financial  Officer  to  carry  out  said  Pilot 
Program. 


9.  Approval  for  the  sale  of  Tennessee 
Valley  Authority  Power  Bonds. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office (202)  898-2999. 

Dated:  Septeml)er  16, 1998. 
William  L.  Osteen, 
Associate  General  Counsel 
and  Assistant  Secretary. 
[PR  Doc.  98-25245  Filed  9-17-98;  10:51  am] 
BiujNQ  oooE  tiao-oe-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Nodce. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
reqmrements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  Section  3507  of  Title  44  of 
the  United  States  Code,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing 
information  collection  request 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  reconUceeping  requirements.  The 
Federal  Register  Notice  soliciting 
comments  on  this  information 
collection  was  published  on  June  23, 
1998  (63  FR  34211-34212). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  bom  Ms.  Judith  Street, 
Federal  Aviation:  Administration, 
Corporate  Information  Division,  ABC- 
100, 800  Independence  Ave., 
SW.,  Washington,  DC  20591.  Telephone 
(202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Inflight  Medical  Incident 
Report. 
OMB  Control  Number:  2120-0629. 
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Formis):  N/A. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Approximately  30  air 
carriers. 

Abstract:  The  Aviation  Medical 
Assistance  Act  of  1998  directs  the 
Administrator  of  the  Federal  Aviation 
Administration  to  reevaluate  the 
equipment  in  medical  kits  and 
emergency  training  requirements  for 
flight  attendants,  and  to  determine 
whether  automatic  external 
deBbrillators  should  be  required 
equipment  on  air  carriers  and  possibly 
at  airports.  To  make  thisdetermination, 
the  Act  directs,  in  part,  that  a  major  air 
carrier  shall  make  a  good  faith  effort  to 
obtain,  and  submit  quarterly  reports  to 
the  Federal  Aviation  Administration  on 
in-flight  medical  emergencies  that  result 
in  death  or  the  threat  of  death. 

Estimated  Burden:  The  estimated  total 
annual  burden  is  274  hours. 

Addresses:  Written  comments  on  the 
DOT  information  collection  request 
should  be  forwarded,  within  30  days  of 
publication,  to  Office  of  Information  and 
Regulatory  Affiairs,  Office  of 
Management  and  Budget,  New 
Executive  OfHce  Building,  Room  10102, 
Washington,  DC  20503,  ATTN:  FAA 
Desk  Officer.  A  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  If  you  anticipate  submitting 
substantive  comments,  but  find  that 
more  than  10  days  from  the  date  of 
publication  are  needed  to  prepare  them, 
please  notify  the  OMB  official  of  your 
intent  immediately. 

Comments  are  invited  on:  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collections;  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  September 
14, 1998. 
Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(PR  Doc.  98-25204  Filed  9-18-98;  8:45  am] 

BILIJNG  CODE  MIO-K-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Document  Availability;  Draft 
Environmental  Assessment  for 
Jackson  Hole  Airport,  Jackson, 
Wyoming 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  has  released  for 
public  and  agency  review  and  comment, 
a  Draft  Environmental  Assessment  for 
proposed  nmway  safety  improvements 
at  Jackson  Hole  Airport,  Jackson, 
Wyoming. 

Description  of  Existing  Safety  Issue 

The  alarming  number  of  runway 
excursions  at  the  Jackson  Hole  Airport 
is  the  major  motivation  for  the  runway 
modification  proposed  by  the  Jackson 
Hole  Airport  Board  and  the  Federal 
Aviation  Administration.  Between  1985 
and  1998,  there  were  15  aircraft  runway 
excursions  at  the  airport.  A  "runway 
excursion"  occurs  when,  during  a 
landing  or  aborted  take  off,  the  pilot  is 
unable  to  stop  the  aircraft  on  the 
available  runway  length  and  the  aircraft 
comes  to  rest  in  the  unpaved  area 
beyond  the  runway  end  or  off  the  side 
of  the  runway.  Eight  of  the  15  runway 
excursions  at  this  airport  involved 
commercial  aircraft  loaded  with 
passengers.  The  nimiber  of  runway 
excursions  experienced  at  this  airport 
exceeds  that  of  any  other  commercial 
service  airport  in  the  United  States 
during  the  same  period. 

Purpose  of  the  Environmental 
Assessment 

The  purpose  of  the  FAA 
Environmental  Assessment  is  to 
docimient  the  evaluation  of  potential 
environmental  impacts  associated  with 
providing  standard  Runway  Safety 
Areas  and  Runway  Object  Free  Areas  at 
both  ends  of  the  runway,  construction 
and  operation  of  an  airport  traffic 
control  tower,  implementation  of  a 
voluntary  preferential  runway  use 
program,  reconstruction  of  the  existing 
runway  length,  and  installation  of 
runway  end  identifier  lighls  and  other 
navigational  aids  at  the  Jackson  Hole 
Airport,  Jackson,  Wyoming. 
DATES:  Comments  should  be  submitted 
no  later  than  October  30, 1998,  to  Mr. 
Dennis  Ossenkop,  Airports  Division, 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region,  1601  Lind 
Avenue,  S.W.,  Renton.  WA  98055-4056. 

Any  person  desiring  to  review  the 
Draft  Environmental  Assessment  may 


do  so  during  normal  business  hours  at 

the  following  locations: 

Federal  Aviation  Administration, 

Airports  Division,  Room  315, 1601 

Lind  Avenue,  S.W.,  Renton, 

Washington 
Federal  Aviation  Administration, 

Airports  District  Office,  26805  E.  68th 

Ave.,  Suite  224,  Denver,  CO 
Jackson  Hole  Airport,  1250  East  Airport 

Road,  Jackson,  WY 
Teton  County  Library,  125  Virginian 

Lane,  Jackson,  WY 

Issued  in  Renton,  Washington  on 
Septemberll.  1998. 
Lowell  H.  Johnson, 

Manager.  Airports  Division,  Federal  Aviation 
Administration,  Northwest  Mountain  Region, 
Renton,  Washington. 

[PR  Doc.  98-25207  Filed  9-18-98;  8:45  am] 

HLUNG  CODE  OIO-IS-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  188; 
Minimum  Aviation  System 
Performance  Standards  for  High 
Frequency  Data  Link 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (F.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Comniittee  188 
meeting  to  be  held  October  6-9, 1998, 
starting  at  9:00  a.m.  each  day.  The 
meeting  will  be  held  at  RTCA.  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington.  DC  20036. 

The  agenda  will  include:  October  6- 
7,  (1)  Working  Group  2,  Minimum 
Operational  Performance  Standards; 
October  7-6  (starting  at  1:00  p.m.  on 
October  7),  (2)  WG-1,  Minimum 
Aviation  System  Performance 
Standards;  October  9,  Plenary  Session: 
(3)  Chairman's  Opening  Remarks;  (4) 
Introductions;  (5)  Review  of  Agenda;  (6) 
Review  and  Approval  of  Minutes  of  the 
Previous  Meeting;  (7)  Review  of  WG-1 
Status;  (8)  Review  of  WG-2  Status;  (9) 
Review  Activities  of  Other  Standards 
Groups;  (10)  Open  Discussion;  (11) 
Con&TO  Dates  for  Future  Meetings;  (12) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington,  IX: 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  stie).  Members  of  the  public  may 
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present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  September 
15, 1998. 
Janice  L.  Peters, 
Designated  Official. 
[FR  Doc.  98-25205  Filed  9-18-98;  8:45  am] 

BILLING  CODE  4t1»-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA;  Joint  RTCA  Special  Committee 
181/EUROCAE  Working  Group  13 
Standards  of  Navigation  Performance 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  joint  Special 
Committee  181/EUROCAE  Working 
Group  13  meeting  to  be  held  October  5- 
9, 1998.  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  the  Hotel  Sofitel 
Toulouse  Centre,  Allees  Jean  Jaures, 
31000  France  (phone  33  5  61  10  23  20, 
fax  33  5  61  10  23  51).  The  host.  Gilles 
de  Cevins,  Aerospatiale,  may  be  reached 
at  33  5  61  93  98  13  (phone),  33  5  61  93 
80  06  (fax), 

gilles.decevins@avions.aerospatiale.fr 
(electronic  mail). 

The  agenda  will  be  as  follows: 
Monday,  October  5 — Wednesday, 
October  7,  9:00  a.m.-5:00  p.m.  (1) 
Working  Groups  1  and  2  to  meet 
separately;  Thursday,  October  8,  9:00 
a.m.-5:00  p.m.  Opening  Plenary 
Session:  (2)  Presentation  of  DO-201A; 
Friday,  October  9,  8:30-11:30  a.m..  (3) 
Presentation  of  DO-201A,  continued; 
12:30-2:00  p.m.  Closing  Plenary 
Session:  (4)  Reports  from  Working 
Groups  1,  2.  and  4;  (5)  Chairman's 
Remarks;  (6)  Dates  and  Locations  of 
Future  Meetings;  (7)  New  Business;  (8) 
Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW,  Suite  1020,  Washington.  DC  20036; 
(202)  833-9339  (phone);  (202)  833-9434 
(fax);  or  http://www.rtca.org  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 


Issued  in  Washington,  DC,  on  September 
15. 1998. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  98-25206  Filed  9-18-98;  8:45  am) 

BILUNG  CODE  M10-13-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported- 
for  Exhibition  Determination:  "Edgar 
Degas,  Photographer" 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359.  March  29. 1978). 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Edgar  Degas. 
Photographer,"  (see  list),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit,  widiin  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  a  foreign  lender.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  objects  at  The  Metropolitan 
Museum  of  Art  from  on  or  about 
October  13, 1998  to  on  or  about  January 
3, 1999  and  at  the  J.  Paul  Getty  Museum, 
Los  Angeles,  California  from  on  or  about 
February  2, 1999  to  on  or  about  march 
28, 1999  is  in  the  national  interest. 

Public  Notice  of  these  Determinations 
is  ordered  to  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Neila  Sheahan,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/61»-5030,  and  the  address  if  Room 
700,  U.S.  Information  Agency,  301  4th 
Sti«et,  S.W.,  Washington.  D.C.  20547- 
0001. 

Dated:  September  15, 1998. 
Les  Jin, 

General  Counsel. 

(FR  Doc.  98-25154  Filed  9-18-98;  8:45  am) 
BILUNG  CODE  823»-01-M 


the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  Jun& 
27,  1985  (50  FR 27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Jackson 
Pollock:  A  Retrospective"  (see  list), 
imported  from  various  foreign  lenders 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance;  These  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  exhibit  objects  at  The 
Museum  of  Modem  Art,  New  York,  New 
York  on  or  about  October  28, 1998,  to 
on  or  about  February  4-22, 1999,  is  in 
the  national  interest.  Public  Notice  of 
these  determinations  is  ordered  to  be 
published  in  the  Federah  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  B.  Epstein,  Assistant  General 
Counsel,  202/619-6981,  and  the  address 
is  Room  700,  U.S.  Information  Agency, 
301  4th  Stiwt,  SW,  Washington,  DC 
20547-0001. 


Dated:  September  15. 1998. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  98-25156  Filed  9-18-98:  8:45  am] 

BILLINQ  CODE  8320-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations 

AGENCY:  United  Information  Agency. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0404] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension^of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  file  a  claim  for  increased  VA 
disability  compensation  based  on 
unemployability. 
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DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  20, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "0MB  Control  No.  2900-0404"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501  "  3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 


With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Veteran's  Application  for 
Increased  Compensation  Based  on 
Individual  Unemployability,  VA  Form 
21-8940. 

OMB  Control  Number:  2900-0404. 

Type  of  Review:  Extension  of  a 
currently  approved. 


Abstract:  VA  Form  21-8940  is  used 
by  veterans  for  the  purpose  of  making  a 
claim  for  increased  VA  disability 
compensation  based  unemployability. 
Without  the  information,  entitlement  to 
the  unemployability  benefits  could  not 
be  determined. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  18,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
24,000. 

Dated:  May  15, 1998. 

By  direction  of  the  Secretary. 
Sandra  S.  Mclntyre, 
Management  Analyst,  Information 
Management  Service. 

IFR  Doc.  98-25140  Filed  9-18-98;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  63,  No.  182 

day,  September  21,  1998 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

Correction 

In  notice  document  98-24553, 
beginning  on  page  49122,  in  the  issue  of 


Monday,  September  14, 1998,  make  the 
following  correction: 

On  page  49122,  in  the  third  column, 
in  the  DATES:  section,  in  the  second  line, 
"(insert  date  60  days  from  publication 
in  the  Federal  Register)"  should  read 
"November  13, 1998". 

BOJJNQ  COOE  150fr«1-0 


Monday 
September  21,  1998 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  9  and  63 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Pharmaceuticals  Production; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  Mid  63 

[AO-FRL-6136-6] 

RIN-2060-AE83 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Pharmaceuticala 
Production 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  to 
reduce  air  emissions  of  hazardous  air 
pollutants  (HAP)  from  existing  and  new 
facilities  that  manufacture 
pharmaceutical  products.  The  Agency 
intends  that  this  promulgated  rule  will 
have  a  common  technology  basis  with  a 
rule  promulgated  this  date  imder  the 
Clean  Water  Act  (CWA)  and  published 
elsewhere  in  this  issue  of  the  Federal 
Register  this  will  allow  coordinated 
and  cost  effiective  compliance  planning 
by  the  industry.  The  standards 
implement  section  112  of  the  Clean  Air 
Act  (CAA)  as  amended  in  1990.  The 
standards  apply  to  major  source 
facilities  which  produce  pharmaceutical 
products. 

The  major  HAP  emitted  by  facilities 
covered  by  this  final  rule  include 
methylene  chloride,  methanol,  toluene, 
and  hydrogen  chloride.  Methylene 
chloride  is  considered  to  be  a  probable 


human  carcinogen  and  the  other 
pollutants  can  cause  noncancer  health 
effects  in  humans.  The  promulgated  rule 
is  estimated  to  reduce  HAP  emissions 
from  existing  facilities  by  22,000 
megagrams  per  year  (Mg/yr)  (24,000 
tons  per  year  [tons/yr]).  It  also  reduces 
volatile  organic  compound  (VOC) 
emissions. 

DATES:  This  regulation  is  effective  on 
September  21, 1998.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulation  is  approved  by 
the  Director  of  the  Office  of  the  Federal 
Register  as  of  September  21, 1998.  See 
the  SUPPLEMENTARY  INFORMATION  section 
concerning  judicial  review. 

ADDRESSES:  Docket.  Docket  No.  A-96- 
03,  containing  supporting  information 
used  in  developing  the  standards,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
Room  1500, 1st  Floor,  401  M  Street  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  final  CAA 
standard,  contact  Mr.  Randy  McDonald 
at  (919)  541-5402,  Organic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  For  further  information 
concerning  the  CWA  effluent  limitation 
guidelines  pretreatment  standards  and 
new  source  performance  standards, 
contact  Dr.  Frank  H.  Hund,  at  (202)  260- 
7786.  Engineering  and  Analysis 


Division  (4303).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460.  For  information 
concerning  applicability  and  rule 
determinations,  contact  your  State  or 
local  representative  or  the  appropriate 
EPA  regional  representatives.  For  a 
listing  of  EPA  regional  contacts,  see  the 
following  SUPPLEMENTARY  INFORMATION 
section. 

SUPPLEMENTARY  INFORMATION:  An 
electronic  version  of  documents  from 
the  Office  of  Air  and  Radiation  (OAR) 
are  available  through  EPA's  OAR 
Technology  Transfer  Network  Web  site 
(TTNWeb).  The  TTNWeb  is  a  collection 
of  related  Web  sites  containing 
information  about  many  areas  of  air 
pollution  science,  technology, 
regulation,  measiuement,  and 
prevention.  The  TTNWeb  is  directly 
accessible  finm  the  Internet  via  the 
World  Wide  Web  at  the  following 
address,  "http://www.epa.gov/ttn". 
Electronic  versions  of  this  preamble  and 
rule  are  located  under  the  OAR  Policy 
and  Guidance  Information  Web  site. 
"http://www.epa.gov/ttn/oarpg/".  under 
the  Federal  Register  Notices  section.  If 
more  information  on  the  TTNWeb  is 
needed,  contact  the  Systems  Operator  at 
(919)  541-5384. 

Regulated  entities.  Entities  potentially 
regulated  are  those  which  produce 
pharmaceutical  products  and 
intermediates  and  are  located  at 
facilities  that  are  major  sources  as 
defined  in  section  1 1 2  of  the  CAA. 
Regulated  categories  and  entities 
include: 


Category 

Regulated  entities 

Industry 

•  Facilities  described  by  the  SIC  codes  2833  and  2834  and  NAICS  codes  32541  and  325412. 

•  Producers  of  finaished  dosage  forms  of  drugs,  for  example,  tablets,  capsules,  solutions,  that  contain  an 
active  ingredient  generally,  but  not  necessarily,  in  association  with  inactive  ingredients. 

•  Producers  of  components  whose  interxJed  primary  use  is  to  furnish  pharmacological  activity  or  other  di- 
rect effect  in  the  diagnosis,  cure,  mitigation,  treatment,  or  prevention  of  disease,  or  to  affect  the  structure 
or  any  function  of  ttie  body  of  humans  or  other  animals. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  C>ther  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  63.1250  of 
the  rule.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  contact  the  appropriate 
Regional  representative: 


Region  I 

NESHAP  (MACT)  Coordinator,  U.S. 
EPA  Region  I.  John  F.  Kennedy 
Federal  Building.  One  Congress 
Street,  Boston.  MA  02203-001.  (617) 
565-3438 

Region  n 

Umesh  Dholakia.  U.S.  EPA  Region  11. 
290  Broadway  Street.  New  York,  NY 
10007-1866,  (212)  637-4023  (Umesh), 
(212)  637-4065  (Yue-On) 

Region  ni 

Bernard  Turlinski,  U.S.  EPA  Region  III, 
841  Chestnut  Building,  Philadelphia, 
PA  19107.  (215)  566-2150 


Region  rV 

Lee  Page.  U.S.  EPA  Region  IV,  Atlanta 
Federal  Center.  61  Forsyth  Street  SW, 
Atlanta,  GA  30303-3104.  (404)  562- 
9131 

Region  V 

Bruce  Vamer,  U.S.  EPA  Region  V.  77 
West  Jackson  Boulevard.  Chicago.  IL 
60604-3507,  (312)  886-6793 

Region  VI 

Robert  Todd.  U.S.  EPA  Region  VI,  First 
Interstate  Bank  Tower  @  Fountain 
Place,  1445  Ross  Avenue,  12th  Floor. 
Suite  1200.  Dallas,  TX  75202-2733, 
(214)  665-2156 
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Region  Vn 

Richard  Tripp,  U.S.  EPA  Region  VII,  Air 
Toxics  Coordinator,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101.  (913) 
551-7566 

Region  VIII 

Ann  Marie  Patrie,  U.S.  EPA  Region  Vffl, 
Air  Toxics  Coordinator,  999  18th 
Street,  Suite  500,  Denver,  CO  80202- 
2466,  (303)  312-6524 

RegiMiK 

Nahid  Zoueshtiagh,  U.S.  EPA  Regicm  IX, 
Air  Division-6,  75  Hawthorne  Street, 
San  Francisco,  CA  94105,  (415)  744- 
1261 

Region  X 

Andrea  WuUenweber,  U.S.  EPA  Region 
X,  Air  Toxics  Coordinator,  1200  Sixth 
Avenue,  Seattle,  WA  98101.  (206) 
553-8760 

Judicial  review.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
NESHAP  is  available  only  by  fiUng  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  Rnal  rule.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements.  The  information 
presented  in  this  preamble  is  organized 
as  follows: 

I.  List  of  Source  Categories 

II.  Background 

A.  Summary  of  Considerations  Made  in 
Developing  These  Standards 

B.  Regulatory  Background 

C.  Regulation  of  the  Pharmaceutical 
Manufocturing  Industry  Under  the  Clean 
Water  Act 

ni.  Authority  for  National  Emission 

Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 
IV.  Summary  of  Promulgated  Standards 

A.  Source  Categories  to  be  Regulated 

B.  Pollutants  to  l>e  Regulated  and 
Associated  Environmental  and  Health 
Benefits 

C.  Affected  Sources 

D.  Storage  Tank  Provisions 

E.  Process  Vent  Provisions 

F.  Wastewater  Provisions 

G.  Equipment  Leaks 

H.  Pollution  Prevention  Alternative 

I.  Heat  Exchange  Provisions 

J.  Emissions  Averaging  Provisions 

K.  Alternative  Standard 

L  Test  Methods  and  Compliance 

Procedures 
M.  Monitoring  Requirements 


N.  Recordkeepii^  and  Reporting 
Requirements 
V.  Summary  of  Environmental,  Energy,  Cost, 
and  Economic  Impacts 

A.  Air  Impacts 

B.  Water  and  Solid  Waste  Impacts 
C  Ener^  Impacts 

D.  Cost  Impacts 

E.  Economic  Impacts 

VL  Major  Comments  and  Changes  to  the 
Proposed  Standards 

A.  Applicability  Provisions  and  Definitions 

B.  Storage  Tank  Provisions 
C  Process  Vent  Provisions 

D.  Wastewater  Provisions 

E.  Equipment  Leak  Provisions 

F.  Pollution  Prevention  Altranative 

G.  Alternative  Standard 

H.  Testing  Provisions  and  Compliance 

Demonstrations 
I.  Equations 
].  Monitoring  Requirements 
K.  Recordkeeping  and  Reporting 

Requirements 
L.  Management  of  Change 

VII.  Technical  Amendment  to  40  CFR  Part  9 

VIII.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

D.  Paperwork  Reduction  Act 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 

G.  Submission  to  Congress  and  the 
Comptroller  General  Office 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13045 

I.  List  of  Source  Categories 

Section  112  of  the  amended  Act 
requires  that  EPA  evaluate  and  control 
emissions  of  HAP.  The  control  of  HAP 
is  achieved  through  promulgation  of 
emission  standiuds  under  sections 
112(d)  and  112(f)  and  work  practice  and 
equipment  standards  under  section 
112(h)  for  categories  of  sources  that  emit 
HAP.  On  July  16,  1992,  EPA  published 
an  initial  list  of  major  and  area  source 
categories  to  be  regulated  (57  PR  31576). 
Included  on  that  list  were  major  sources 
emitting  HAP  from  pharmaceuticals 
production. 

Production  methods  used  in  the 
manufacture  of  pharmaceutical  products 
include  both  batch  and  continuous 
operations,  although  batch  operations 
make  up  a  majority  of  the  processes. 
The  sizes  of  the  facilities  range  from 
those  that  make  one  product  at  the  rate 
of  several  hundred  kilograms  per  year 
(kg/yr)  to  those  that  produce  niunerous 
pharmaceutical  products  on  the  scale  of 
thousands  of  kilograms  (megagrams 
(Mgj)  per  year.  Air  emissions  of  HAP 
compounds  originate  from  breathing 
and  withdrawal  losses  firom  storage 
tanks,  venting  of  process  vessels,  leaks 
from  piping  and  equipment  used  to 
transfer  HAP  compounds  (equipment 


leaks],  and  volatiUzation  of  HAP  from 
wastewater  streams.  Pollutants  emitted 
from  the  production  processes  include  a 
range  of  organic  compounds,  including 
VOC  and  several  specific  HAP.  Among 
the  most  prevalent  are  methylene 
chloride  and  methanol,  which  account 
for  nearly  70  percent  of  all  HAP 
emissions  &t)m  this  industry.  Detailed 
information  describing  manufacturing 
processes  and  emissions  can  be  fovmd  in 
the  basis  and  purpose  document  located 
in  Docket  A-96-03,  Item  No.  ID-B-Ol. 

As  of  1992,  over  80  U.S.  companies  at 
270  faciUties  were  producing 
pharmaceutical  products. 
Manufacturing  operations  covered  by 
this  NESHAP  include  chemical 
synthesis,  formulation,  fermentation,— 
md  extraction  processes  and  are 
generally  classified  under  standard 
industrial  classiHcation  283.  An 
estimated  101  faciUties  are  considered 
to  be  major  sources  according  to  the 
CAA  criterion  of  having  the  potential  to 
emit  10  tons/yr  of  any  one  HAP  or  25 
tons/yr  of  combined  HAP,  based  on 
1992  emissions  data.  Today's  final 
standard  applies  to  all  major  sources 
that  produce  pharmaceutical  products. 
Area  sources  are  not  subject  to  this 
standard. 

II.  Background 

A.  Summary  of  Considerations  Made  in 
Developing  These  Standards 

This  regulation  reduces  emissions  of 
many  of  the  HAP  listed  in  section 
112(b)(1)  of  the  CAAA.  The  alternatives 
considered  in  the  development  of  this 
regulation,  including  those  alternatives 
selected  as  standards  for  new  and 
existing  soiuces,  are  based  on  process 
and  emissions  data  received  fit>m  the 
existing  facilities  known  by  the  EPA  to 
be  in  operation. 

Regulatory  alternatives  more  stringent 
than  the  maximum  achievable  control 
technology  (MACT)  floor  (minimum 
control  level)  were  selected  when  they 
were  judged  to  be  reasonable, 
considering  cost,  nonair  impacts,  and 
energy  requirements. 

Today's  final  rule  gives  existing 
afi^ected  sources  3  years  from  the  date  of 
promulgation  to  comply.  This  is  the 
maximum  amoimt  of  time  allowed  by 
the  Act.  New  affected  sources  are 
required  to  comply  with  the  standard 
upon  startup. 

Included  in  today's  final  rule  are 
methods  for  determining  initial 
compliance  as  well  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  All  of  these  components 
are  necessary  to  ensure  that  affected 
sources  comply  with  the  standards  both 
initially  and  over  time.  However,  the 
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EPA  has  made  every  eff^ort  to  simplify 
the  requirements  in  the  final  rule.  In 
addition,  EPA  has  significantly  reduced 
the  amount  of  cross-referencing  to  other 
rules  included  in  today's  final  standards 
at  the  request  of  facilities  affected  by 
these  standards. 

In  addition,  this  rule  contains  an 
important  and  innovative  pollution 
prevention  alternative  for  the 
pharmaceutical  industry  that  provides 
an  option  to  reduce  HAP  emissions 
through  reductions  in  HAP  solvent 
consumption  as  opposed  to  installing 
end-of-pipe  controls.  The  EPA  has 
developed  a  regulation  that  provides  a 
pollution  prevention  compliance 
alternative  to  the  traditional  control 
requirements,  and  the  EPA  encourages 
the  pharmaceutical  industry  to  meet  the 
CAA  requirements  through  its  use.  This 
alternative  demonstrates  EPA's 
commitment  to  developing  regulations 
that  are  cost  eff^ective  and  flexible,  and 
that  reduce  monitoring,  recordkeeping, 
and  reporting  burdens. 

Representatives  from  other  interested 
EPA  offices  and  programs,  including 
State  and  regional  environmental 
agency  personnel,  and  representatives 
from  industry  participated  in  the 
regulatory  development  process  as 
MACT  partnership  members.  For 
example.  Region  II,  acting  as  the  lead, 
worked  closely  with  the  States  of  New 
York  and  New  Jersey  as  well  as  the 
pharmaceutical  industry  in  developing 
the  pollution  prevention  alternative. 
The  partnership  members  were  given 
opportunities  to  review  and  comment 
on  the  regulation  prior  to  proposal  and 
had  the  opportunity  to  comment  on  the 
proposed  standards  and  to  provide 
additional  information  during  the 
public  comment  period  that  followed 
proposal. 

Tne  standards  were  proposed  in  the 
Federal  Register  on  April  2. 1997  (62  FR 
15754).  The  preamble  to  the  proposed 
standards  and  the  basis  and  purpose 
document  (Docket  Item  III-B-Ol) 
described  the  rationale  for  the  proposed 
standards.  Public  comments  were 
solicited  at  the  time  of  proposal.  To 
provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public 
hearing  was  offered  at  proposal. 
However,  the  public  did  not  request  a 
hearing  and,  therefore,  one  was  not 
held.  The  publicxomment  period  was 
from  April  2, 1997  to  July  2, 1997.  More 
than  40  letters  were  received  during  the 
comment  period.  Commenters  included 
industry  representatives  and  State 
agencies.  The  comments  were  carefully 
considered,  and  changes  were  made  in 
the  proposed  standards  when 


determined  by  the  EPA  to  be 
appropriate.  A  detailed  discussion  of 
these  comments  and  responses  can  be 
found  in  the  promulgation  background 
information  document  (BID)  which  is 
located  in  Docket  No.  A-96-03,  Item  V- 
B-01,  which  is  referenced  in  the 
ADDRESSES  section  of  this  preamble. 
The  promulgation  BID  (summary  of 
comments  and  responses  document) 
serves  as  the  basis  for  the  revisions  that 
have  been  made  to  the  standards 
between  proposal  and  promulgation. 
Section  VI  of  this  preamble  discusses 
these  major  changes. 

B.  Regulatory  Background 

Today's  final  rule  implements  section 
112(d)  of  the  Clean  Air  Act  (CAA) 
amendments  of  1990,  which  require  the 
Administrator  to  regulate  emissions  of 
HAP  listed  in  section  112(b)  of  the  CAA. 
The  intent  of  this  rule  is  to  protect  the 
public  health  by  requiring  new  and 
existing  major  sources  to  reduce 
generation  of  emissions  by  using 
pollution  prevention  strategies  or  to 
control  emissions  to  the  level  achievable 
by  the  maximum  achievable  control 
technology  (MACT),  taking  into 
consideration  the  cost  of  achieving  such 
emission  reductions,  any  nonair  quality 
and  other  air  quality  related  health  and 
environmental  impacts,  and  energy 
requirements. 

to  1978,  EPA  published  a  control 
techniques  document  entitled  "Control 
of  Volatile  Organic  Emissions  fit>m 
Manufacture  of  Synthesized 
Pharmaceutical  Products,"  EPA-450/2- 
78-029.  The  control  technique 
guidelines  document  (CTG)  contains  a 
presumptive  norm  for  reasonably 
available  control  technology  (RACT)  for 
the  manufacturing  operations  covered 
under  SIC  Codes  2833  and  2834. 
Today's  final  rule  does  not  affect  the 
presumptive  RACT  guidelines,  although 
a  portion  of  emissions  sources  are 
covered  by  both  today's  final  regulation 
and  the  CTG  document. 

In  1994,  EPA  promulgated  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Certain  Processes  Subject 
to  the  Negotiated  Regulation  for 
Equipment  Leaks.  Pharmaceutical 
processes,  defined  as  processes  that 
synthesize  pharmaceutical 
intermediates  or  final  products  using 
carbon  tetrachloride  or  methylene 
chloride  as  a  reactant  or  process  solvent, 
are  subject  to  this  rule.  Today's  final 
rule  requires  control  of  leaking 
components  that  are  currently  not 
subject  to  the  Negotiated  Regulation  for 
Equipment  Leaks,  but  that  contain  and/ 
or  transport  HAP  and  are  associated 
with  processes  in  this  source  category. 
Today's  rule  also  allows  sources  subject 


to  the  Negotiated  Regulation  to  comply 
with  the  LDAR  provisions  of  this  rule. 

C.  Regulation  of  the  Pharmaceutical 
Manufacturing  Industry  Under  the 
Clean  Water  Act 

The  Clean  Water  Act  (CWA)  and  a 
recent  settlement  agreement  (see  59  FR 
25869)  require  EPA  to  develop  effluent 
limitations  guidelines  and  standards 
regulations  for  the  pharmaceutical 
manufacturing  industry. 

On  May  2, 1995  at  60  FR  21592,  the 
EPA  proposed  best  available  technology 
(BAT)  economically  achievable  and  new 
source  performance  standards  (NSPS) 
regulations  for  53  volatile  and 
semivolatile  organic  pollutants  of  which 
17  are  HAP.  The  Agency  also  proposed 
pretreatment  standards  for  existing 
sources  (PSES)  and  performance 
standards  for  new  sources  (PSNS)  for  45 
volatile  organic  pollutants  of  which  16 
are  HAP.  The  technology  basis  for  the 
volatile  organic  limitations  were  based 
on  steam  stripping  and  advanced 
biological  treatment.  The  proposed 
NSPS  and  PSNS  differed  from  BAT  and 
PSES,  respectively,  in  that  they  were 
based  on  steam  stripping  plus 
distillation. 

In  the  April  2, 1997  proposal  EPA 
indicated  thai  it  was  considering 
changing  the  BAT  technology  basis  to 
advanced  biological  treatment  only.  The 
EPA  also  described  three  options  luider 
consideration  for  setting  PSES  and 
PSNS  to  address  HAP  and  non-HAP 
wastewater  pollutant  discharges  not 
controlled  by  the  MACT  standards. 
Under  the  first  option  compliance  writh 
the  MACT  standards  would  constitute 
compliance  with  PSES  and  PSNS. 
Option  2  involved  compliance  with  the 
MACT  standards  plus  additional  PSES 
based  on  the  performance  data  base  for 
the  1995  proposed  PSES  for  all  volatile 
organic  pollutants  except  alcohols  and 
related  pollutants,  and  Option  3  was  the 
same  as  Option  2  except  the  additional 
pollutants  included  alcohols  and  related 
pollutants. 

On  August  8, 1997,  at  62  FR  42720, 
the  EPA  published  a  Notice  of 
Availability  (NOA)  to  allow  public 
comment  on  the  data  received  since  the 
May  2, 1995  CWA  proposal  and  to 
furUier  develop  and  revise  options  for 
the  control  of  volatile  organic  pollutant 
discharges  presented  in  the  April  2, 
1997  MACT  proposal.  The  EPA 
provided  the  results  of  an  EPA  sampling 
study  designed  to  provide  information 
concerning  the  pass-through  analysis  for 
water  soluble  organic  pollutants  such  as 
methanol  and  provided  a  discussion 
thereafter  of  the  final  pass-through 
analysis  that  EPA  would  be  performing 
with  respect  to  these  and  other 
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pollutants.  The  EPA  also  presented 
revisions  to  the  pretreatment  options 
(Options  2  and  3)  which  were  first 
suggested  in  the  CWA  section  of  the 
April  2, 1997  MACT  proposal. 

Elsewhere  in  today's  Federal  Register 
EPA  is  publishing  final  effluent 
limitation  guideline  and  standards 
under  the  Clean  Water  Act  for  the 
pharmaceutical  manufactiuing  point 
source  category. 

in.  Authority  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  the  Clean  Air  Act  gives 
the  EPA  the  authority  to  establish 
national  standards  to  reduce  air 
emissions  firom  sources  that  emit  one  or 
more  HAP.  Section  112(b)  contains  a  list 
of  HAP  to  be  regulated  by  NESHAP. 
Section  112(c)  directs  the  Agency  to  use 
this  pollutant  list  to  develop  and 
publish  a  list  of  source  categories  for 
which  NESHAP  will  be  developed;  this 
Ust  was  published  in  the  Federal 
Register  on  July  16, 1992  (57  FR  31576). 
The  Agency  must  list  all  known 
categories  and  subcategories  of  "major 
sources"  that  emit  one  or  more  of  the 
Usted  HAP.  A  major  source  is  defined  in 
section  112(a)  as  any  stationary  source 
or  group  of  stationary  sources  located 


within  a  contiguous  area  and  under 
common  control  that  emits  or  has  the 
potential  to  emit  in  the  aggregate, 
considering  controls,  10  tons/yr  or  more 
of  any  one  HAP  or  25  tons/yr  or  more 
of  any  combination  of  HAP. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  fi-om  both  new 
and  existing  sources  according  to  the 
statutory  dhectives  set  out  in  section 
112(d)  of  the  Act.  The  statute  requires 
the  standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  for  new  or  existing 
sources.  This  control  level  is  referred  to 
as  the  "maximum  achievable  control 
technology"  (MACT).  The  selection  of 
MACT  must  reflect  consideration  of  the 
cost  of  achieving  the  emission 
reduction,  any  nonair  quality  health  and 
environmental  impacts,  and  energy 
requirements  for  control  levels  more 
stringent  than  the  floor  (described 
below). 

The  MACT  floor  is  the  least  stringent 
level  for  MACT  standards.  For  new 
sources,  the  standards  for  a  source 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  [section 
112(d)(3)].  Existing  source  standards 
should  be  no  less  stiingent  than  the 


average  emission  limitation  achieved  by 
the  best  p>erforming  12  percent  of  the 
existing  sources  for  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources  [section 
112(d)(3)].  The  determination  of  the 
MACT  floor  for  existing  soiuces  under 
today's  rule  is  that  the  average  emission 
limitation  achieved  by  the  best 
performing  sources  is  based  on  a 
measure  of  central  tendency,  such  as  the 
,  arithmetic  mean,  median,  or  mode.  The 
determination  of  percentage  reduction 
in  the  production-indexed  consumption 
factors  used  in  the  pollution  prevention 
alternative  is  based  on  the  criteria  that 
the  alternative  must  achieve  emissions 
reductions  equivalent  to  what  would 
have  been  achieved  by  complying  with 
the  MACT. 

IV.  Summary  of  Promulgated  Standards 

A.  Source  Categories  to  be  Regulated 

Today's  final  rule  regulates  HAP 
emissions  from  pharmaceutical 
production  facilities  that  are  determined 
to  be  major  sources.  These  standards 
apply  to  existing  sources  as  well  as  new 
soim»s.  The  final  standards  for  existing 
and  new  source  are  summarized  in 
Table  1. 
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Table  1  .—Standards  for  New  and  Existing  Sources 


New  or  exist- 
ing? 

Applicability 

Emission  point 

Applicability 
Level 

Cutoff 

Requirement 

Process  vents  ... 

New 

Processes 

>400  lb  HAP/yr  uncon- 
trolled. 

98  percent  control  or  20  ppmv  TOC  and  20  ppmv  hydrogen  ha- 
lide  and  halogen  outlet  limit. 

Existing  

Processes 

S2.000  lb  HAP/yr  con- 
trolled. 

93  percent  control  or  2,000  lb  HAP/yr  or  20  ppmv  TOC  and  20 
ppmv  hydrogen  halide  and  halogen  outlet  limit  (if  there  are 

• 

any  vents  in  a  process  not  manifolded  to  the  control  device, 

, 

process  must  still  meet  93  percent  controO:  and  98  percent* 
for  individual  vents  (within  a  process)  meeting  cutoff  based 
on  flow  and  emissions  or  20  ppmv  TOC  and  20  ppmv  hydro- 

gen halide  and  halogen  outlet  limit. 

Storage  tanks  ... 

New  and  exist- 

>10,000  gal 

>1 .9  psia  vapor  pres- 

90 percent  control  or  20  ppmv  TOC  and  20  pprrw  hydrogen  ha- 

ing. 

and<20,000 
gal. 
320,000  gal 

sure  of  liquid  stored. 

lide  and  halogen  outlet  limit. 

>1 .9  psia  vapor  pres- 

95 percent  control  or  20  ppmv  TOC  and  20  ppmv  hydrogen  ha- 

sure of  liquid  stored. 

lide  and  halogen  outlet  limit** 

Wastewater 

New  and  exist- 

>Mg/yr total 

>1,300ppmat  PODof 

99  percent  reduction  of  Table  2  HAP. 

ing. 

HAP  load 
from  all  POD 
from  PMPU. 

Table  2  HAP. 

>5,200  ppmw  at  POD 
of  total  HAP  load. 

99  percent  reduction  of  Table  2  HAP. 
90  percent  reduction  of  Table  3  HAP. 
95  percent  reduction  of  total  HAP  using  biotreatment 

>1  Mg/yr  total 

>1 0,000  ppmw  at  POD 

99  percent  reduction  of  Table  2  HAP. 

HAP  load 

of  total  HAP  load. 

90  percent  reduction  o(  Table  3  HAP. 

from  facility. 

95  percent  reduction  of  total  HAP  using  biotreatment. 

Maim 

IvO^V  ................. 

>1  Mg/yr  total 

>110,000ppniwat 

99  percent  reduction  of  Table  3  HAP  and  existing  source  re- 

HAP load 

POD  of  Table  3  HAP. 

quirements. 

from  all  POD 

from  PMPU. 
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Table  i  .—Standards  for  New  and  Existing  Sources— Continued 


New  or  exist- 
ing? 

Applicability 

Emission  point 

Applicability 
Level 

Cutoff 

Requirement 

Equipment  leaks 

New  and  exist- 
ing. 

All  components 
in  HAP  serv- 
ice. 

LDAR  program. 

'For  process  vents  controlled  to  93  percent  prior  to  April  2,  1997,  no  additional  control  is  required. 
"For  tanKs  controlled  to  90  percent  prior  to  April  2.  1997,  no  additional  control  is  required. 


BILUNQ  CODE  a6<0-60-M 

B.  Pollutants  to  be  Regulated  and 
Associated  Environmental  and  Health 
Benefits 

Pharmaceutical  production  facilities 
emit  an  estimated  34,000  Mg/yr  of 
organic  and  inorganic  HAP.  Chrganic 
HAP  include  methylene  chloride, 
methanol,  toluene,  dimethylformamide, 
and  hexane  as  well  as  other  HAP. 
Hydrogen  chloride  is  an  inorganic  HAP 
emitted  by  this  industry.  Today's  final 
rule  reduces  HAP  emissions  from 
pharmaceutical  facilities  by  65  percent. 
Some  of  these  pollutants  are  considered 
to  be  carcinogenic,  and  all  can  cause 
toxic  health  effects  following  exposure, 
including  nausea,  headaches,  and 
possible  reproductive  effects.  The  EPA 
does  recognize  that  the  degree  of 
adverse  effects  to  human  health  can 
range  from  mild  to  severe.  The  extent 
and  degree  to  which  the  human  health 
effects  may  be  experienced  is  dependent 
upon  (1)  the  ambient  concentration 
observed  in  the  area  (e.g.,  as  influenced 
by  emission  rates,  meteorological 
conditions,  and  terrain);  (2)  the 
frequency  of  and  duration  of  exposures; 
(3)  characteristics  of  exposed 
individuals  (e.g.,  genetics,  age,  pre- 
existing health  conditions,  and  lifestyle) 
which  vary  significantly  with  the 
population;  and  (4)  pollutant  specific 
characteristics  (toxicity,  half-life  in  the 
environment,  bioaccumulation,  and 
persistence). 

Most  of  the  organic  HAP  emitted  firom 
this  industry  are  classiHed  as  VOC.  The 
emission  controls  for  HAP  will  reduce 
non-HAP  VOC  emissions  as  well. 
Emissions  of  VOC  have  been  associated 
with  a  variety  of  health  and  welfare 
impacts.  Volatile  organic  compound 
emissions,  together  with  nitrogen 
oxides,  are  precursors  to  the  formation 
of  tropospheric  ozone.  Exposure  to 
ambient  ozone  is  responsible  for  a  series 
of  public  health  impacts,  such  as 
alterations  in  lung  capacity;  eye,  nose, 
and  throat  irritation:  nausea;  and 
aggravation  of  existing  respiratory 
disease.  The  welfare  impacts  from 
exposure  to  ambient  ozone  include 
damage  to  selected  commercial  timber 


species  and  economic  losses  for 
commercially  valuable  crops  such  as 
soybeans  and  cotton. 

Hydrogen  chloride  is  listed  under 
section  112(r)  of  the  CAA.  The  intent  of 
section  112(r),  Prevention  of  Accidental 
Releases,  is  to  focus  on  chemicals  that 
would  pose  a  signiHcant  hazard  to  the 
community  in  the  event  of  an  accident, 
to  prevent  their  accidental  release,  and 
to  minimize  consequences  should  a 
release  occur.  Hydrogen  chloride,  along 
with  the  other  substances  listed  under 
section  112(r)(3),  is  listed  because  it  is 
known  to  cause,  or  may  be  reasonably 
anticipated  to  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment  (see  59  FR  4478, 
January  31, 1994).  Sources  that  handle 
hydrogen  chloride  in  greater  quantities 
than  the  established  threshold  quantity 
under  section  112(r)(5)  are  subject  to  the 
risk  management  program  requirements 
under  section  112(r)(7)  (see  58  FR 
54190,  October  20. 1993). 

In  essence,  the  MACT  standards 
mandated  by  the  CAA  will  ensure  that 
all  major  sources  of  air  toxic  emissions 
achieve  the  level  of  control  already 
being  achieved  by  the  better  controlled 
and  lower  emitting  sources  in  each 
category.  This  approach  provides 
assurance  to  citizens  that  each  major 
source  of  toxic  air  pollution  will  be 
required  to  effectively  control  its 
emissions.  In  addition,  the  emission 
reductions  achieved  by  today's  final 
standards,  when  combined  with  the 
reductions  achieved  by  other  MACT 
standards,  will  contribute  to  achieving 
the  primary  goal  of  the  CAA,  which  is 
to  "protect  and  enhance  the  quality  of 
the  Nations's  air  resources  so  as  to 
promote  the  public  health  and  welfare 
and  the  productive  capacity  of  its 
population"  (the  CAA.  section 
101(b)(1)). 

C.  Affected  Sources 

Emission  points  identified  from 
pharmaceuticals  production  include 
process  vents,  equipment  leaks,  storage 
tanks,  wastewater  collection  and 
treatment  systems,  and  heat  exchange 
systems.  The  affected  source  subject  to 
this  subpart  is  any  pharmaceutical 


manufacturing  operation,  as  defined  in 
§63.1251  of  today's  final  rule,  that 
meets  the  following  criteria:  (1)  it 
manufactures  a  pharmaceutical  product, 
as  defined  in  §  63.1251;  (2)  it  is  located 
at  a  plant  site  that  is  a  major  source  as 
defined  in  section  112(a)  of  the  Act;  and 
(3)  it  processes,  uses,  or  produces  HAP. 
Based  on  this  definition  of  affected 
source,  new  sources  are  created  by 
reconstructing  existing  sources, 
constructing  new  "greenfield"  facilities, 
or  constructing  an- addition  to  an 
existing  source  which  is  a  dedicated  , 
pharmaceutical  manufacturing  process 
unit  (PMPU)  and  exceeds  10  tons/yr  of 
an  individual  HAP  or  25  tons/yr  of 
combined  HAP.  Reconfigurations  of 
existing  equipment  do  not  constitute 
"construction"  and  therefore  NSM 
would  not  be  triggered  under  this 
circumstance.  Therefore,  a  new  affected 
source  subject  to  this  subpart  is  any 
affected  source  for  which  construction 
or  reconstruction  commenced  after 
April  2, 1997,  and  the  standard  was 
applicable  at  the  time  of  construction  or 
reconstruction,  or  emy  PMPU  that  is 
dedicated  to  manufacturing  a  single 
product  that  has  the  potential  to  emit  10 
tons  per  year  of  any  one  HAP  or  25  tons 
per  year  of  combined  HAP,  for  which 
construction  commenced  after  April  2. 
1997. 

The  PMPU  is  defined  according  to  the 
equipment  used  to  make  a 
pharmaceutical  product.  The  PMPU  also 
includes  storage  tanks  that  are 
associated  with  the  process. 

D.  Storage  Tank  Provisions 

Today's  final  standards  require 
existing  and  new  sources  to  control 
emissions  fi-om  storage  tanks  having 
volumes  greater  than  or  equal  to  38 
cubic  meters  (m^)  (10,000  gallons),  and 
storing  material  with  a  vapor  pressure  of 
greater  than  or  equal  to  13.1  kPa  (1.9 
psi).  The  final  standards  require  that 
emissions  from  storage  tanks  with 
capacities  greater  than  or  equal  to  38  m^ 
(10,000  gallons)  and  less  than  75  m^ 
(20,000  gallons)  be  reduced  by  90 
percent.  Emissions  from  storage  tanks 
greater  than  or  equal  to  75  m^  (20,000 
gallons)  must  be  reduced  by  95  percent. 
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One  of  the  following  control  systems 
can  be  applied  to  meet  these 
requirements: 

1.  An  internal  floating  roof  with 
specified  seals  and  fittings; 

2.  An  external  floating  roof  with 
specified  seals  and  fittings; 

3.  An  external  floating  roof  converted 
to  an  internal  floating  roof  with 
specified  seals  and  fittings;  or 

4.  A  closed  vent  system  writh  the 
appropriate  90  or  95  percent  efficient 
control  device. 

The  final  rule  also  includes  an 
alternative  standard  for  any  storage  tank 
vents  that  are  routed  to  an  add-on 
control  device.  Under  the  alternative 
standard,  an  owner  or  operator  may 
choose  to  comply  with  a  total  organic 
compound  (TOC)  and  hydrogen  halide 
and  halogen  limit  of  20  ppmv  or  less, 
measured  prior  to  dilution  arid  at  the 
outlet  of  the  control  device.  The 
alternative  standard  is  discussed  in 
more  detail  in  sections  IV.K  and  VI.G  of 
this  preamble  and  is  included  in 
§  63.1253(d)  of  the  final  rule.  Today's 
final  rule  does  not  provide  for  vapor 
balancing  systems  to  be  used  as  an 
alternative  means  of  control  for  storage 
tanks. 

E.  Process  Vent  Provisions 

The  MACT  standard  for  most  existing 
process  vents  was  set  at  the  floor  level 
of  control,  which  was  determined  to  be 
93  percent  control.  The  final  standards 
require  existing  sources  to  reduce 
emissions  from  the  sum  of  all  vents 
within  a  process  to  900  kg/yr  (2,000 
poimds  per  year  [Ib/yr]),  considering 
control,  or  meet  an  overall  process 
control  level  of  93  percent.  The  2.000 
Ib/yr  compliance  option  is  limited  to 
seven  processes  per  year  per  facility. 
Additionally,  a  regulatory  alternative 
beyond  the  floor  was  selected  that 
requires  98  percent  control  of  some 
large  emission  vents.  Individual  process 
vents  (manifolded  or  nonmanifolded) 
meeting  the  annual  emissions  and  flow 
rate  criteria  are  required  to  achieve  98 
percent  control,  independent  of  the 
overall  93  percent  requirement.  (Those 
process  vents  achieving  93  percent 
control  prior  to  April  2, 1997  are  not 
required  to  meet  the  98  percent  control 
requirement.)  The  MACT  standard  for 
process  vents  at  new  sources  was  set  at 
the  floor  level  of  control.  The  MACT 
floor  was  determined  from  the  best 
controlled  similar  soiuce  and  is  based 
on  the  most  stringent  control  level 
achieved  for  both  chemical  synthesis 
and  formulation  type  processes.  Today's 
final  standards  for  new  sources  require 
98  percent  control  of  vents  in  a  process 
that  has  imcontrolled  emissions  greater 
than  182  kg/yr  (400  Ib/yr). 


An  alternative  standard  for  process 
vents  was  added  to  the  final  rule  (see 
§  63.1254(c)].  Under  the  alternative 
standard,  an  owner  or  operator  may 
choose  to  comply  with  a  TOC  and 
hydrogen  halide  and  halogen  limit  of  20 
ppmv  or  less,  measiued  prior  to  dilution 
and  at  the  outlet  of  the  control  device. 
If  only  a  portion  of  the  process  vents 
associated  with  a  process  comply  with 
the  alternative  standard,  then  the 
remaining  process  vents  must  be 
controlled  to  the  levels  required  by  the 
standards  (e.g.,  93  percent  for  the  simi, 
of  remaining  vents  and/or  98  percent 
control  of  some  individual  vents  for 
existing  soiut:es  and  98  percent  control 
of  the  sum  of  remaining  vents  for  new 
sources). 

The  process  vent  and  storage  tank 
standards  also  contain  provisions  for 
complying  in  essentially  the  same 
manner  as  is  described  by  the 
alternative  standard — by  routing  streams 
to  control  devices  achieving  an  outlet 
concentration  of  TOC  and  hydrogen 
halide  and  halogen  limit  of  20  ppmv  or 
less,  measiued  prior  to  dilution.  These 
provisions  differ  fi'om  those  described 
under  the  Alternative  standard  only  in 
the  monitoring  options  available. 

F.  Wastewater  Provisions 

The  MACT  floor  for  wastewater  at 
existing  sovuces  was  determined  to  be 
54  percent  control  of  HAP  emissions 
from  wastewater.  The  EPA  calculated 
HAP  concentration  cutofk  for 
wastewater  streams,  above  which  steam 
stripping  of  wastewater  streams  would 
result  in  a  level  of  control  as  stringent 
as  the  floor.  This  approach  is  similar  to 
the  hazardous  organic  NESHAP  (HON) 
and  allows  for  the  control  of  those 
wastewater  streams  containing  the  most 
significant  amount  of  HAP.  The  final 
standards  require  existing  sources  to 
control  wastewater  with  the  following 
characteristics  at  the  point  of 
determination  (POD): 

1.  Streams  having  partially  soluble 
HAP  compound  concentrations  of  1,300 
ppmw  or  greater  and  a  total  PMPU  HAP 
load  of  1  Mg/yr  or  greater: 

2.  Streams  having  a  combined  total 
HAP  concentration  of  5,200  ppmw  or 
greater  and  a  total  PMPU  load  of  1  Mg/ 
yr  or  greater; 

3.  Streams  having  a  total  HAP 
concentration  of  10,000  ppmw  with  a 
total  facility  HAP  load  of  1  Mg/yr  or 
greater;  or 

The  final  standards  require  that  air 
emissions  from  wastewater  collection 
systems  be  suppressed  and  that 
wastewater  is  treated.  CompUance  is 
demonstrated  by  one  of  the  following 
methods: 


1.  Using  an  enhanced  biotreatment 
system  for  soluble  HAP; 

2.  E>emonstrating  removals  achieving 
99  percent  by  wei^t  of  partially  soluble 
HAP  compounds,  and  90  percent  by 
weight  of  soluble  HAP  compoimds, 
from  treatment  systems;  or 

3.  Demonstrating  a  removal  of  95 
percent  by  weight  of  total  organic  HAP 
firom  treatment  systems. 

For  new  sources,  the  MACT  floor  for 
wastewater  is  based  on  a  facility  that 
currently  incinerates  a  significant 
percentage  of  wastewater  containing 
HAP  in  an  incinerator  combusting  a 
mixture  of  wastes.  The  final  standards 
require  the  same  applicability  and 
control  requirements  described  above 
for  existing  sources  and  an  increased 
removal  of  solubles  (fium  90  to  99 
percent)  for  streams  having  a  soluble 
HAP  concentration  of  110,000  ppmw  at 
any  of  the  load  criteria  (1  Mg/yr  total 
HAP  fix)m  the  PMPU,  or  facility). 

A  de  minimis  HAP  concentration  and 
flow  rate  exemption  was  added  to 
today's  final  rule.  Streams  containing 
less  than  5  ppmw  of  partially  soluble 
and/or  soluble  HAP  and  a  total  yearly 
load  of  0.05  kg/yr  of  partially  soluble 
and/or  soluble  HAP  are  not  considered 
wastewater,  and  thus,  are  exempted 
from  the  wastewater  provisions  in 
today's  final  rule. 

G.  Equipment  Leaks 

Today's  final  rule  contains  revisions 
to  the  proposed  equipment  leak 
requirements  that  were  originally  based 
on  subpart  H  (of  the  HON  rule).  The 
final  rule  primarily  contains  changes  to 
the  standuds  for  valves  and  connectors 
in  gas/vapor  service  and  light  liquid 
service.  The  standards  for  valves  in  gas/ 
vapor  service  and  in  fight  liquid  service 
were  changed  as  follows:  the 
requirement  to  implement  a  quality 
improvement  program  and  all  references 
to  §  63.175  have  been  removed;  an 
allowance  for  monitoring  every  2  years 
for  those  processes  with  less  than  0.25 
percent  leaking  valves  has  been  added; 
an  allowance  for  valve  subgrouping  was 
also  added;  the  equation  used  to 
determine  the  percent  of  leaking  valves 
in  a  process  was  changed  to  eliminate 
the  optional  credit  for  valves  removed, 
Vc;  and  the  rolling  average  of  leaking 
valves  was  revised  so  that  it  is 
calculated  as  an  average  of  the  last  3 
monitoring  periods  for  annual  or 
biannual  monitoring  programs.  The 
monitoring  schedule  for  connectors  in 
gas/vapor  service  and  light  Uquid 
service  was  revised  to  allow  for 
decreased  monitoring  for  those 
components  with  the  lowest  leak  rates. 
For  leak  rates  less  than  0.25,  the 
monitoring  frequency  for  connectors  is 
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now  once  every  8  years.  Finally,  the 
equipment  leak  provisions  were 
removed  from  appendix  GGGA  to 
Section  63.1255. 

H.  Pollution  Prevention  Alternative 

Today's  final  standards  include  a 
pollution  prevention  (P2)  alternative 
standard  that  meets  the  MACT  floor  for 
existing  sources  and  can  be 
implemented  in  lieu  of  meeting  the 
requirements  for  existing  process  vents, 
storage  tanks,  wastewater  streams  and 
equipment  leaks.  The  P2  alternative 
only  applies  to  existing  sources  and 
includes  two  options  which  are  shown 
in  Table  2.  Under  option  1,  owners  or 
operators  can  satisfy  the  requirements 
for  all  emission  source  types  associated 
with  each  pharmaceutical 
manufacturing  process  unit  (PMPU)  by 
demonstrating  that  the  production- 
indexed  consumption  of  HAP  has 
decreased  by  at  least  75  percent  from  a 
baseline  set  no  earlier  than  the  1987 
calendar  year.  The  production  indexed 
HAP  consumption  factor  is  expressed  as 
kg  HAP  consumed/kg  product 
produced.  Under  the  second  P2  option, 
owners  or  operators  must  demonstrate 
at  least  a  50  percent  reduction  in  the 
production  indexed  HAP  consumption 
factor,  plus  an  additional  amount  of 
reduction  in  HAP  emissions  through  the 
use  of  add-on  controls,  such  that  the 
overall  reduction  in  HAP  emissions  is  at 
least  75  percent  from  the  baseline 
period. 

Table  2.— Alternative  P2 
Standard 


Option 


1 


Description  of  P2  option 


Demonstrate  at  least  a  75  percent 
reduction  in  the  kg  consumption/ 
kg  production  factor  from  a  base- 
line period. 

Demonstrate  at  least  a  50  percent 
reduction  in  the  kg/kg  factor,  plus 
an  additional  reduction  from  add- 
on control  equivalent  to  at  least  a 
75  percent  overall  reduction  in 
the  kg/kg  factor  from  baseline. 


The  following  restrictions  also  apply 
to  the  pollution  prevention  standards  in 
today's  final  rule.  For  any  reduction  in 
the  production-indexed  HAP 
consumption  factor  that  is  achieved  by 
reducing  a  HAP  that  is  also  a  VOC,  an 
equivalent  reduction  in  the  production- 
indexed  VOC  consumption  factor  is 
required.  For  any  reduction  in  the 
production-indexed  HAP  consumption 
factor  that  is  achieved  by  reducing  a 
HAP  that  is  not  a  VOC,  the  production- 
indexed  VOC  consumption  factor  may 
not  be  increased.  Also,  the  final  rule 
allows  owners  or  operators  of  PMPU's 


that  generate  HAP  emissions  to  qualify 
for  the  pollution  prevention  alternative, 
provided  that  the  HAP  emissions 
generated  in  the  PMPU  are  reduced  to 
the  required  levels  for  process  vents, 
storage  tanks,  wastewater  streams  and 
equipment  leaks  specified  in  §§63.1252 
through  63.1256  of  today's  final 
standards.  The  baseline  production- 
indexed  HAP  and  VOC  consumption 
factors  must  be  based  on  consumption 
and  production  values  averaged  over  the 
time  period  from  startup  of  the  process 
until  the  present  time  (assuming  the 
process  has  been  in  operation  at  least  1 
full  year),  or  the  first  3  years  of 
operation  (beginning  no  earlier  than 
1987),  whichever  is  the  lesser  time 
period.  Processes  that  began  operation 
after  April  2, 1997  are  not  eligible  for 
the  P2  alternative. 

Today's  final  standards  also  require 
owners  and  operators  complying  with 
the  P2  standard  to  submit  a  P2 
Demonstration  Summary  as  part  of  the 
Precompliance  Notification  Report  that 
describes  how  the  P2  alternative  will  be 
applied  at  their  facilities.  The  minimum 
data  requirements  for  the  P2 
Demonstration  Summary  are  listed  in 
§  63.1257(f)  of  today's  final  rule. 

/.  Heat  Exchange  Provisions 

Today's  final  standards  for  heat 
exchange  systems  are  unchanged  from 
proposal.  Owners  or  operators  must 
comply  with  the  heat  exchange 
provisions  listed  in  the  HON  at  §63.104 
with  two  exceptions:  (1)  the  monitoring 
fi^quency  shall  be  no  less  than 
quarterly,  and  (2)  owners  or  operators  of 
heat  exchange  systems  that  meet  current 
good  manufacturing  practice  (CGMP) 
requirements  at  21  CFR  part  211  may 
elect  to  use  the  physical  integrity  of  the 
reactor  as  the  surrogate  indicator  of  heat 
exchange  system  around  reactors. 

/.  Emissions  Averaging  Provisions 

The  emissions  averaging  provisions  in 
today's  final  rule  are  unchanged  from 
proposal.  The  final  rule  allows 
emissions  averaging  among  process 
vents  and  among  storage  tanks  at 
existing  sources.  Restrictions  on  the  use 
of  emissions  averaging  are  listed  in 
§  63.1252(d)  of  today's  final  rule  and  are 
essentially  the  same  as  those  contained 
in  the  HON.  The  alternative  standard 
(see  following  section  K)  is  not  to  be 
included  in  the  emissions  averaging 
provisions  and/or  calculations. 

K.  Alternative  Standard 

For  owners  or  operators  of  affected 
sources  that  treat  emissions  with  an 
add-on  control  device,  an  alternative 
standard  has  been  added  under 
§§  63.1253(d)  (storage  tanks)  and 


63.1254(c)  (process  vents).  To  comply 
with  today's  alternative  standard(s),  the 
control  device  must  achieve  an  outlet, 
undiluted  TOC  concentration,  as 
calibrated  based  on  methane  or  the 
predominant  HAP,  of  20  ppmv  or  less 
and  a  hydrogen  halide  and  halogen 
concentration  of  20  ppmv  or  less,  as 
demonstrated-through  the  test  methods 
and  procedures  in  §63.1257  and 
monitoring  provisions  in  §63.1258.  The 
applicability  level  is  the  control  unit 
and  all  sources  vented  to  the  control 
unit  which  is  considered  one  regulated 
entity.  Because  the  applicability  of  this 
standard  is  focused  on  the  control 
device,  this  scenario  is  considered  one 
regulated  entity  with  regard  to  the 
number  of  violations  that  would  apply 
if  there  is  an  exceedance  of  the  20  ppmv 
TOC  and  20  ppmv  hydrogen  halide  and 
halogen  outlet  concentration  limit(s). 
The  remaining  process  vents  within  a 
process  not  controlled  by  the  alternative 
standard  must  be  controlled  to  the 
percent  reduction  required  by  the 
standards. 

L.  Test  Methods  and  Compliance 
Procedures 

To  determine  compliance  with  the 
percent  reduction  requirement  for 
pharmaceutical  process  vents, 
uncontrolled  and  controlled  emissions 
from  all  process  vents  within  the 
process  shall  be  quantified  to 
demonstrate  the  appropriate  overall 
reduction  requirements  (93  percent  or 
98  percent).  For  process  vents 
controlled  by  devices  handling  less  than 
10  tons/yr,  the  owner  or  operator  can 
either  test  or  use  calculational 
methodologies  to  determine  the 
uncontrolled  and  controlled  emission 
rates  from  individual  process  vents.  For 
process  vents  controlled  by  devices 
handling  more  than  10  tons/yr,  tests  are 
required  to  determine  the  reduction 
efficiency  of  each  device.  Performance 
test  provisions  require  testing  under 
worst-case  conditions,  but  the  final  rule 
provides  flexibility  in  determining  these 
worst-case  conditions.  Control  devices 
that  have  previously  been  tested  under 
conditions  required  by  this  standard 
and  condensers  are  exempt  from 
emissions  testing.  Testing  is  not 
required  for  devices  used  to  control 
emission  streams  from  storage  or 
wastewater  sources  exclusively. 
However,  if  testing  is  conducted,  then 
the  same  methods  apply. 

M.  Monitoring  Requirements 

Monitoring  is  required  in  the  final 
rule  to  determine  whether  a  source  is  in 
compliance  on  an  ongoing  basis.  This 
monitoring  is  done  either  by  ' 

continuously  measuring  emission 
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reductions  directly  or  by  continuously 
measuring  a  site-specific  operating 
parameter,  the  value  of  which  is 
established  by  the  owner  or  operator 
during  the  initial  complismce 
determination.  The  operating  parameter 
value  is  defined  as  a  single  point  at 
either  a  minimum  or  maximum  value 
established  for  a  control  device  that,  if 
achieved  on  a  daily  average  or  block 
average  by  itself  or  in  combination  with 
one  or  more  other  operating  parameter 
values,  determines  that  an  owner  or 
operator  is  complying  with  the 
applicable  operating  limits.  These 
parameters  are  required  to  be  monitored 
at  15-minute  intervals  throughout  the 
operation  of  the  control  device  for 
devices  controlling  greater  than  1  tons/ 
yr.  For  devices  controlling  streams 
totaling  less  than  1  ton/yr,  only  a  site- 
specific  periodic  verification  that  the 
devices  are  operating  as  designed  is 
required  to  demonstrate  continuous 
compliance.  Owners  and  operators  must 
determine  the  most  appropriate  method 
of  verification  and  propose  this  method 
to  the  Agency  for  approval  in  the 
precompliance  report,  which  is  due  6 
months  prior  to  the  compliance  date  of 
the  standard.  The  monitoring 
requirements  apply  to  all  control 
devices,  even  those  used  exclusively  for 
storage  tanks  or  wastewater  sources. 

N.  Recordkeeping  and  Reporting 
Requirements 

Table  1  to  subpart  GGG  was  revised 
to  clarify  the  specific  requirements  of 
the  final  rule  and  the  referenced 
requirements  in  the  General  Provisions. 
A  summary  column  describing  the 
requirements  of  each  part  of  the  General 
Provisions  has  been  added  to  Table  1 
and  additional  comments  address 
wording  issues  and  exceptions  to  the 
General  Provisions  language. 

V.  Summary  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

These  NESHAP  would  affect 
pharmaceutical  production  facilities 
that  are  major  sources  in  themselves,  or 
constitute  a  portion  of  a  major  source. 
There  are  270  existing  facilities 
manufacturing  pharmaceuticals,  101  of 
which  were  assumed  to  be  major 
sources  for  the  purpose  of  developing 
these  standards  and  calculating  impacts. 
The  expected  rate  of  growth  for  the 
pharmaceutical  industry  is  expected  to 
be  2.4  percent  per  year  through  1998. 

A.  Air  Impacts 

Today's  final  standards  wrill  reduce     ■ 
HAP  emissions  from  existing  sources  by 
22,000  Mg/yr  (24,000  tons/yr)  from  the 
baseline  level,  a  reduction  of  65  percent 
from  baseline,  and  75  percent  from 


uncontrolled.  These  reductions  also  will 
occur  if  facilities  elect  to  implement  the 
alternative  pollution  prevention 
standard.  Since  many  of  the  HAP 
emitted  by  the  pharmaceutical  industry 
are  also  VOC,  today's  final  standards 
also  will  reduce  VOC  emissions. 

B.  Water  and  Solid  Waste  Impacts 

Much  of  the  steam  stripping 
operations  will  result  in  recoverable 
material.  However,  the  new  source 
requirement  for  very  rich,  soluble  HAP- 
containing  wastewater  is  expected  to 
generate  solid  waste.  The  EPA  estimates 
that  an  average  of  900  tons  of  solid 
waste  per  year  per  facility  will  be 
generated  as  a  result  of  today's  final 
standards.  However,  biological 
treatment  is  a  possible  means  of 
compliance. 

C.  Energy  Impacts 

Today's  final  standards  for  the 
pharmaceuticals  source  category  will 
require  an  additional  energy  usage  of 
2,400  X  108  British  thermal  units  per 
year  (Btu/yr). 

D.  Cost  Impacts 
The  emission  reductions  required  by 

this  regulation  can  be  achieved  using 
one  or  more  of  several  different 
techniques.  To  determine  costs,  certain 
control  scenarios  were  assumed.  The 
scenarios  used  in  costing  were  judged  to 
be  the  most  feasible  scenarios  possible 
for  meeting  the  requirements  of  the 
standards  from  a  technical  and  cost 
standpoint.  The  total  control  cost 
includes  the  capital  cost  to  install  the 
control  device,  the  costs  involved  in 
operating  the  control  device,  and  costs 
associated  with  monitoring  the  device  to 
ensure  compliance.  Monitoring  costs 
include  the  cost  to  purchase  and  operate 
monitoring  devices,  as  well  as  reporting 
and  recordkeeping  costs  required  to 
demonstrate  compliance.  Nationwide, 
the  total  annual  cost  of  this  standard  to 
the  industry  for  existing  and  new 
sources  is  approximately  $64  million 
and  $11  million,  respectively  (1998 
dollars).  To  estimate  these  annual  costs, 
capital  costs  were  annualized  over  10 
years  (with  no  delay  for  installation). 
(The  annual  costs  presented  in  the 
preamble  to  the  effluent  limitations 
guidelines  and  standards  are  lower  than 
the  above  costs  because  they  are  based 
on  a  longer  annualization  period.  Costs 
for  the  effluent  guidelines  limitations 
and  standards  are  annualized  over  16 
years  (a  1-year  installation  period  plus 
.    a  15-year  project  life).  As  a  result, 
annual  costs  for  existing  sources  in  the 
preamble  to  the  effluent  limitations 
guidelines  and  standards  (referred  to  as 
pretax  annualized  costs  for  the  MACT 


standards  rule  for  all  facilities)  are 
reported  at  $58.4  million.)  The  EPA 
believes  that  monitoring,  reporting,  and 
recordkeeping  costs  will  be 
substantially  reduced  for  those  facilities 
that  choose  to  comply  with  today's  final 
rule  through  either  the  P2  option  or  the 
alternative  standard  of  20  ppm  TOC  and 
20  ppm  hydrogen  halides  and  halogens. 

E.  Economic  Impacts 

The  economic  impact  analysis  of  this 
standard  shows  that  the  estimated  price 
increase  from  compliance  with  the 
recommended  standards  for  process 
vents,  storage  tanks,  and  wastewater  is 
1.1  percent.  Estimated  reduction  in 
market  output  is  1.9  percent. 

No  plant  closures  are  expected  from 
compliance  with  this  set  of  alternatives. 
For  more  information,  consult  the 
economic  impact  report  entitled 
"Economic  Analysis  of  Air  Pollution 
Regulation  Regulations:  Pharmaceutical 
Industry,  August  1996." 

VI.  Major  Comments  and  Changes  to 
the  Proposed  Standards 

In  response  to  comments  received  on 
the  proposed  standards,  changes  have 
been  made  to  the  final  standards.  While 
some  of  these  changes  are  clarifications 
designed  to  make  EPA's  intent  clearer, 
many  of  them  are  significant  changes  to 
the  requirements  of  the  proposed 
standards.  A  siunmary  of  the 
substantive  comments  and/or  changes 
made  since  proposal  are  described  in 
the  following  sections.  Detailed 
responses  to  public  comments  are 
included  in  the  proinulgation  BID: 
Summary  of  Public  Comments  and 
Responses  (Docket  Item  No.  V-B-01). 
Additional  information  on  the  final 
standards  is  contained  in  the  docket  for 
this  rulemaking  (see  ADDRESSES 
section  of  this  preamble). 

A .  Applicability  Provisions  and 
Definitions 

1.  General  Applicability:  Definition  of 
Pharmaceutical  Product 

At  proposal,  pharmaceutical  product 
was  defined  as  "any  material  described 
by  the  Standard  Industrial  Classification 
(SIC)  Code  283,  or  any  other 
fermentation,  biological  or  natural 
extraction,  or  chemical  synthesis 
product  regulated  by  the  Food  and  Drug 
Administration,  including  components 
(excluding  excipients)  of 
pharmaceutical  formulations,  or 
intermediates  used  in  the  production  of 
a  pharmaceutical  product."  Many 
commenters  stated  that,  based  on  the 
proposed  definition  of  pharmaceutical 
product,  the  general  applicability  of  the 
standard  is  too  broad,  ambiguous,  and 
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appears  to  overlap  with  other  MACT 
standards  that  cover  the  chemical 
industry.  Comments  on  the  definition  of 
pharmaceutical  product  focused  on  the 
following  four  areas:  (1)  the  use  of 
Standard  Industrial  Class!  Hcation  (SIC) 
codes,  (2)  the  scope  of  products 
regulated  by  the  FDA,  (3)  the  meaning 
of  the  term  "intermediates,"  and  (4)  the 
exclusion  of  specific  products/ 
processes. 

Many  commenters  suggested  that 
instead  of  referencing  SIC  code  283,  the 
definition  of  pharmaceutical  product 
should  be  narrowed  to  include  only  SIC 
codes  2833  and  2834  because  facilities 
classified  under  these  two  SIC  codes 
produce  pharmaceuticals  as  their 
primary  product,  and  were  the  source  of 
information  and  data  that  formed  the 
basis  for  the  proposed  rule.  Two  other 
commenters  stated  that  the  use  of  SIC 
codes  or  the  new  North  American 
Industrial  Classification  System 
j(NAICS)  codes  in  defining 
pharmaceutical  products  was 
inappropriate  because  of  the  ambiguous 
nature  of  SIC  and  NAICS  code 
applicability,  and  that  instead  of  using 
SIC  or  NAICS  codes,  the  definition 
should  clearly  describe  the 
characteristics  of  the  processes  that  are 
subject  to  the  rule.  One  of  the 
commenters  also  provided  a 
recommended  definition  of 
pharmaceutical  product  based  upon  the 
definition  of  "dnig  product"  already 
established  by  the  Food  and  Drug 
Administration  at  21  CFR  210.3  (Current 
Good  Manufacturing  Practice  in 
Manufacturing,  Processing,  Packing,  or 
Holding  of  Drugs). 

Many  commenters  stated  that  the 
inclusion  of  the  phrase,  "regulated  by 
the  Food  and  Drug  Administration" 
should  be  deleted  from  the  definition  of 
pharmaceutical  products  because  many 
nondrug  products  such  as  cosmetics, 
food  additives,  plastics  (food  contact 
films)  and  dietary  supplements,  are 
regulated  by  the  FDA  and  could  be 
interpreted  as  being  pharmaceutical 
products  based  on  the  proposed 
definition  of  pharmaceutical  product. 
However,  another  commenter  requested 
that  EPA  expand  the  definition  of 
pharmaceutical  products  to  include 
products  regulated  by  the  U.S. 
Department  of  Agriculture  (USDA)  as 
well  as  the  FDA  because  the 
pharmaceutical  industry  produces 
animal  biologies  using  the  same 
processes  used  to  produce  human 
biologies,  and  therefore,  HAP  emitted - 
from  the  production  of  animal  biologies 
also  should  be  regulated  as  part  of  the 
pharmaceutical  NESHAP. 

Many  commenters  stated  that  the  use 
of  the  term  "intermediates"  in  the 


definition  of  pharmaceutical  product 
was  confusing  and  brings  many 
unintended  chemicals  and  processes 
into  the  pharmaceutical  NESHAP;  and 
therefore,  the  term  should  be  either 
clarified  or  deleted  fi-om  the  definition 
of  pharmaceutical  product.  One 
commenter  stated  that  inclusion  of  the 
term,  "intermediate,"  in  the  definition 
of  pharmaceutical  product  makes  it 
unclear  how  far  back  in  the 
manufacturing  chain  a  regulated  entity 
must  look  when  determining 
applicability.  Many  commenters  stated 
that  operations  that  manufacture  raw 
materials  (such  as  acids  and  solvents) 
that  are  not  precursors  to  active 
ingredients  in  pharmaceutical  products 
should  not  be  regulated  as  part  of  the 
pharmaceutical  NESHAP.  Several 
commenters  stated  that  the  rule  should 
only  apply  to  processes  which  produce 
materials  which  exclusively  or 
primarily  are  used  to  make  drug  active 
ingredients.  Another  commenter  stated 
that  EPA  needs  to  clarify  that 
intermediates  already  regulated  by  the 
HON  are  excluded  from  the 
pharmaceutical  NESHAP. 

Four  commenters  requested  that  EPA 
specifically  exclude  certain 
"nonpharmaceutical  products"  fi-om  the 
definition  of  pharmaceutical  product. 
One  commenter  expressed  concern  that 
due  to  the  inclusion  of  SIC  code  2835 
and  the  phrase,  "regulated  by  the  FDA," 
in  the  pharmaceutical  product 
definition,  equipment  used  to 
manufacture  medical  devices  or 
substances  used  in  the  manufacture  of 
medical  devices  could  be  subject  to  the 
pharmaceutical  NESHAP  instead  of  the 
miscellaneous  organic  NESHAP  (MON). 
Therefore,  the  commenter  requested  that 
"medical  devices"  be  specifically 
excluded  frx>m  the  definition  of 
pharmaceutical  product.  A  second 
commenter  stated  that  the  rule  should 
not  apply  to  specialty  chemical 
manufacturers  who  occasionally  engage 
in  tolling  a  pharmaceutical 
intermediate.  The  commenter  further 
stated  that  tolling  of  pharmaceutical 
intermediates  could  be  driven  overseas 
if  U.S.  specialty  chemical  opera  tions 
require  long  lead  times  to  identify 
MACT  requirements,  develop 
compliance  systems,  and  amend  title  V 
requirements.  A  third  commenter 
suggested  that  EPA  exclude  contract 
manufacturing  ft-om  the  pharmaceutical 
rule,  and  allow  it  to  be  covered  by  the 
MON.  The  fourth  commenter  requested 
that  EPA  specifically  exclude  "color 
additives  and  other  inactive 
ingredients"  from  the  definition  of 
pharmaceutical  product  because  the 
^commenter  interpreted  EPA's  exclusion 


of  excipients  from  the  definition  of 
pharmaceutical  product  to  mean  that 
the  pharmaceutical  NESHAP  was  only 
intended  to  cover  active  ingredients. 
The  fourth  commenter  also  provided  a 
definition  of  excipients  developed  by 
the  International  Pharmaceutical 
Excipients  Council. 

The  EPA  considered  all  of  the  above 
comments  and  revised  the  definition  of 
pharmaceutical  product  based  on  these 
and  other  considerations.  The  rationale 
for  the  revised  definition  is  presented 
below. 

The  EPA  agrees  with  the  commenters 
that  SIC  codes  may  be  ambiguous,  were 
not  developed  with  environmental 
regula  tion  in  mind,  and  may  not  reflect 
individual  processes  within  a  facility, 
and  therefore,  that  the  use  of  SIC  codes 
to  define  pharmaceutical  product  may 
introduce  unintended  ambiguity  into 
applicability  determinations.  Also,  EPA 
believes  that  the  use  of  the  newer 
NAICS  codes  in  defining  applicability 
would  result  in  the  same  problems  with 
ambiguity  and  intended  use.  However, 
based  on  industry  survey  responses, 
EPA  recognizes  that  facilities  primarily 
claiming  SIC  codes  2833  and  2834  and/ 
or  NAICS  codes  325411  and  325412 
produce  medicinals  and 
pharmaceuticals  as  their  primary 
products.  Therefore,  for  the  sake  of 
clarity  and  consistent  with  the  survey 
responses,  EPA  has  retained  the  SIC 
Codes  and  added  the  NAICS  codes  in 
the  definition  of  pharmaceutical 
product. 

The  EPA  also  agrees  that  the  term 
"regulated  by  FDA"  is  also  ambiguous. 
As  noted  by  one  commenter,  in  21  CFR 
section  207.10(e),  FDA  exempts  bom 
registration  and  drug  listing, 
"manufacturers  of  harmless  inactive 
ingredients  that  are  excipients,  coloring, 
flavorings,  emulsifiers,  lubricants, 
preservatives,  or  solvents  that  become 
components  of  drugs,  and  who 
otherwise  would  not  be  required  to 
register  under  this  part."  The  EPA 
agrees  that  some  of  the  processes  used 
to  manufacture  such  substances  were 
not  intended  for  coverage  by  this  rule, 
and  that  was  the  intent  of  including  the 
phrase  "regulated  by  FDA"  in  the 
definition  of  pharmaceutical  product  in 
the  proposed  rule.  Based  on  the 
comments,  EPA  believes  that  a  less 
ambiguous  way  to  define 
pharmaceutical  product  would  be  to 
base  it  on  definitions  contained  in  21 
CFR  210.3  (Current  Good  Manufacturing 
Practice  in  Manufacturing,  Processing, 
or  Holding  of  Drugs;  General)  for  drug 
product  or  active  ingredient.  These 
definitions  capture  formulation 
products  as  well  as  pharmaceutical 
active  ingredients  and  their  precursors. 
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The  proposed  rule  also  was  intended 
to  cover  intennediates  that  are 
manufactured  prior  to  the  final 
processing  steps  in  which  a  compound 
becomes  apharma  ceutical  product. 
However,  EPA  recognizes  the  difficulty 
associated  with  defining  an 
intermediate,  especially  the  point  at 
which  a  chemical  becomes  associated 
with  pharma  ceutical  manufacturing. 
Because  the  pharmaceutical  industry  is 
characterized  by  ntmierous  processes 
that  may  be  conducted  prior  to  the 
actual  syndiesis  and  isolation  of  active 
ingredients,  EPA  rejects  the  notion  that, 
in  order  to  simplify  applicability,  only 
those  processes  yielding  active 
ingredients  should  be  covered  by  the 
rule.  Rather,  EPA  agrees  writh  the 
suggestion  that  the  rule  be  based  on  the 
primary  intended  use  of  the  materials 
manufactured.  By  defining  applicability 
according  to  primary  use  as 
pharmaceutical  products  or  as  their 
precursors,  intermediates  that  are 
further  processed  to  become  active 
ingredients  or  drug  components  are 
covered.  Therefore,  in  order  to  clarify 
the  boundaries  of  the  coverage  of  such 
precursors  or  intennediates,  the 
definition  of  process  was  changed  in  the 
final  rule  to  clarify  that  the  provisions 
of  the  subpart  apply  to  materials  whose 
"primary  use"  is  as  a  pharmaceutical 
product  or  preciusor. 

The  "primary  use"  approach  also 
addresses  the  comment  regarding  the 
exclusion  of  contract  manufacturing 
from  the  pharmaceutical  rule.  Simply 
put,  contract  manufacturers  will  be 
subject  to  this  standard  during  periods 
when  they  manufacture  a 
pharmaceutical  product.  To  simplify  the 
determination  of  applicability  for 
facilities  that  conduct  contract 
manufacturing,  some  commenters 
suggested  that  the  rule  apply  to 
processes  whose  primary  product  is  a 
pharmaceutical  active  ingredient.  The 
concept  of  primary  product  has  been 
used  in  past  regulations  (e.g.,  HON,  P&R 
IV,  etc.)  and  was  not  considered  in  the 
proposed  rule  because  there  was  a 
conscious  effort  to  disengage  production 
equipment  from  products  manufactured. 
Because  the  standards  are  process- 
based,  the  intent  of  the  proposal  was  to 
cover  the  production  of  pharmaceutical 
products,  regardless  of  what  pieces  of 
equipment  were  used  to  manufactiue 
them  in  the  course  of  a  year. 
Conceptually,  the  primary  product 
definition  niakes  sense  for  process  lines 
that  can  be  used  to  manufacture  more 
than  one  product.  In  the  pharmaceutical 
manufacturing  industry,  however, 
process  equipment  is  reconfigured  sudi 
that  the  same  pieces  of  equipment  may 


not  always  be  part  of  the  same  process 
line.  Under  the  cxirrenLconc^tof 
primary  product  that  appeasein  other 
rules,  it  would  still  be  difficult  to 
determine  the  primary  product  of  a 
nondedicated  process,  because  not  all 
the  same  equipment  would  be 
associated  with  the  "process."  However, 
by  reverting  back  to  the  concept  of 
"primary  use,"  owners  and  operators 
can  clearly  delineate  applicability  based 
on  the  intended  use  of  materials  they 
manufacture,  and  not  the  equipment 
they  are  manufactured  in. 

tne  revised  definition  for 
pharmaceutical  product  in  today's  final 
rule  borrows  heavily  from  definitions 
contained  in  21  CFR  210.3  (Current 
Good  Manufacturing  Practice  in 
Manufactiiring,  Processing,  or  Holding 
of  Drugs;  General).  The  revised 
definition  of  pharmaceutical  product 
and  a  new  definition  for  primary  use  are 
shown  below.  Also,  definitions  for 
"active  ingredient,"  "component,"  and 
"excipient"  have  been  included  in 
today's  final  rule. 

Pharmaceutical  product  means:  (1) 
any  material  described  by  the  standard 
industrial  classification  (SIC)  code  2833 
or  2834;  (2)  any  material  whose 
manufacturing  process  is  described  by 
the  north  american  industrial 
classification  system  (NAICS)  code 
325411  or  325412;  (3)  a  finished  dosage 
form  of  a  drug,  for  example,  a  tablet, 
capsule,  solution,  etc.,  that  contains  an 
active  ingredient  generally,  but  not 
necessarily,  in  association  with  inactive 
ingredients;  or  (4)  any  component 
whose  intended  primary  use  is  to 
furnish  pharmacological  activity  or 
other  direct  effect  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease,  or  to  affect  the  structure  or  any 
function  of  the  body  of  man  or  other 
'  animals  (the  term  does  not  include 
excipients,  but  includes  drug 
components  such  as  raw  starting 
materials  or  precursors  that  undergo 
chemical  change  or  processing  before 
they  become  active  inoedients). 

Primary  use  means  the  single  largest 
use  of  a  material. 

For  reasons  described  above  and  in 
response  to  related  comments,  the 
applicability  language  in  §  63.1250(a) 
also  has  been  changed  in  the  final  rule 
such  that  the  rule  only  applies  to  those 
pharmaceutical  manufacturing 
operations  that  meet  the  following 
criteria:  (1)  they  manufacture  a 
pharmaceutical  product,  as  defined  in 
section  63.1251,  (2)  they  are  located  at 
a  plant  site  that  is  a  major  source  as 
defined  in  section  112(a)  of  the  Act,  and 
(3)  they  process,  use,  or  produce  HAP. 
The  third  criterion  was  included  in 
response  to  one  commenter's  concern 


that,  while  the  rule  covers  all  processes 
at  a  facility  which  is  determined  to  be 
major  source,  some  processes  at  those 
major  sources  do  not  emit  HAP.  The 
commenter  also  stated  that  although  this 
situation  may  not  pose  a  significant 
compliance  problem,  the  lack  of  an 
exclusion  for  these  non-HAP  emitting 
processes  posed  an  unwarranted 
regulatory  burden.  The  EPA  agreed  with 
the  commenter,  and  modified  the 
applicability  of  the  rule  as  described 
above. 

2.  Definition  of  PMPU  and 
Pharmaceutical  Manufacturing 
Operations 

The  EPA  received  several  comments 
on  the  proposed  definitions  of  PMPU 
and  pharmaceutical  manufacturing 
operations.  At  proposal,  PMPU  was 
defined  as  "any  processing  equipment 
assembled  to  process  materials  and 
manufactiire  a  pharmaceutical  product 
and  associated  storage  tanks,  waste- 
water management  units,  or  components 
such  as  pumps,  compressors,  agitators, 
pressure  relief  devices,  sampling 
connection  systems,  open-ended  valves 
or  lines,  valves,  connectors,  and 
instrumentation  systems  that  are  used  in 
the  manufacturing  of  a  pharmaceutical 
product."  Pharmaceutical 
manufacturing  operations  were  defined 
to  "include  PMPU's  and  other  processes 
and  operations  as  well  as  associated 
equipment  such  as  heat  exchange 
systems  that  are  located  at  a  facility  for 
the  purpose  of  manufacturing 
pharmaceuticals." 

One  commenter  stated  that  having 
both  "pharmaceutical  manufacturing 
operation"  and  PMPU  in  the  proposed 
rule  was  confusing  and  redundant.  The 
commenter  stated  that  by  having  both 
terms,  the  rule  implies  that  the 
definition  of  PMPU  does  not  cover  all  of 
the  equipment  to  be  regulated  by 
subpart  GGG.  The  commenter  further 
stated  that  the  inclusion  of  the  phrase 
"associated  equipment"  in  the 
pharmaceutical  manufacturing 
operations  definition  was  unclear 
because  the  definition  of  PMPU  already 
covers  "associated"  equipment.  The 
commenter  also  stated  that  heat 
exchangers  were  given  as  an  example  of 
"associated  equipment"  under  the 
definition  of  pharmaceutical 
manufacturing  operation,  but  not 
included  as  an  example  in  the  definition 
of  PMPU.  For  these  reasons,  the 
commenter  suggested  that  the  definition 
of  pharmaceutical  manufacturing 
operation  be  deleted  entirely,  and  that 
heat  exchangers  be  added  to  the  list  of 
examples  of  "associated  equipment"  in 
the  PMPU  definition. 


50290       Federal  Register /Vol.  63.  No.  182 /Monday,  September  21,  1998/  Rules  and  Regulations 


Two  commenters  stated  that 
wastewater  management  units  should 
not  be  included  in  the  definition  of 
PMPU.  One  commenter  stated  that 
wastewater  management  units  are  not 
subject  to  the  standard,  but  instead  are 
used  to  comply  with  the  standard.  This 
commenter  also  pointed  out  that  neither 
the  HON's  definition  of  chemical 
manufacturing  process  unit  (CMPU)  nor 
the  Polymers  and  Resin  I  NESHAP 
definition  of  elastomer  product  process 
unit  (EPPU)  includes  wastewater 
management  units.  The  commenter 
further  stated  that  including  wastewater 
management  units  in  the  definition  of 
PMPU  could  be  interpreted  to  require 
new  source  MACT  at  an  existing 
wastewater  management  unit  if  a  new, 
major,  dedicated  PMPU  is  built  that  will 
contribute  wastewaters  to  that  unit. 
Another  commenter  stated  that 
packaging  operations  (e.g.,  "placement 
of  dose  forms,  such  as  tablets,  into 
containers,  and  assembly,  closure,  and 
labeling  of  these  containers")  are  not 
pharmaceutical  manufacturing 
operations,  and  thus,  should  he 
explicitly  excluded  ft-om  the  definition 
of  pharmaceutical  manufacturing 
operations. 

Many  commenters  stated  that  the 
definition  of  PMPU  should  be  modified 
to  make  it  clear  that  a  PMPU  is  a  group 
of  equipment.  These  commenters  were 
concerned  that,  as  written,  the 
definition  of  PMPU  could  be  interpreted 
to  mean  that  an  individual  piece  of 
equipment  constitutes  a  PMPU,  and 
thus,  the  addition  of  a  single  piece  of 
equipment  to  an  existing  dedicated 
process  line  could  trigger  new  source 
MACT. 

Many  commenters  stated  that  a  PMPU 
should  be  identified  by  its  primary 
product  and  suggested  adding  language 
to  the  definition  that  makes  it  clear  that 
PMPU's  manufacture  pharmaceutical 
products  as  their  primary  product. 
After  consideration  of  the  above 
comments  on  the  definitions  of 
pharmaceutical  manufacturing 
operations  and  PMPU,  EPA  has  decided 
to  retain  both  terms,  but  with  some 
modifications.  The  terms 
"Pharmaceutical  Manufacturing 
Operations"  and  "Pharmaceutical 
Manufacturing  Process  Unit  (PMPU)" 
were  not  intended  in  the  proposed  rule 
to  refer  to  the  same  sources  entirely. 
While  the  term  "Pharmaceutical 
Manufacturing  Operations"  is  the 
broadest  term  used  in  the  rule  and 
covers  all  emission  sources  within  a 
given  facility  that  are  the  direct  or 
indirect  result  of  pharmaceutical 
manufacturing,  the  term  "PMPU"  was 
intended  to  encompass  each  process 
unit  within  the  facility  and  its 


associated  equipment.  Therefore,  the 
pharmaceutical  manufacturing 
operations  encompasse  all  PNffU's  at  a 
given  facility  as  well  as  equipment  that 
is  not  included  in  individual  PMPU's. 
In  the  proposed  rule,  the  PMPU  was 
used  exclusively  to  define  new  source 
applicabihty  in  §63. 1250(c).  In  today's 
final  rule,  PMPU's  also  have  replaced 
"processes"  in  the  pollution  prevention 
standard,  and  therefore,  PMPU's  serve 
several  functions  in  the  final  rule.  The 
PMPU  also  serves  as  the  basis  of  the 
wastewater  cutoffs  for  the  standard,  at  1 
Mg/yr  applicability  HAP  load  per 
PMPU.  The  EPA  believes  that  the 
broader  term  for  pharmaceutical 
manufactiuing  operations  is  necessary 
to  include  sources  that  cannot  be 
associated  with  single  PMPU's. 

By  including  wastewater  management 
units  in  the  definition  of  PMPU  at 
proposal,  EPA  intended  that  all 
wastewater  streams  and  residuals  would 
be  considered  part  of  the  PMPU.  The 
EPA  reviewed  the  definition  of  process 
and  PMPU  for  consistency  with  the 
HON  and  other  MACT  standards. 
Wastewater  management  units  are 
subject  to  the  standard,  but  manage 
wastewater  from  several  PMPU. 
However,  wastewater  generated  in  a 
PMPU  is  not  specifically  defined  as  part 
of  the  PMPU,  but  rather  can  be 
associated  with  it.  This  convention  is 
analogous  to  process  vent  emissions; 
although  they  are  not  specifically 
identified  as  part  of  the  PMPU.  a  PMPU 
may  generate  process  vent  emissions.  In 
deciding  whether  the  PMPU  has  the 
potential  to  emit  10  or  25  tons  of  HAP, 
all  emissions  from  all  sources  associated 
with  the  PMPU,  including  process  vents 
and  wastewater,  must  be  considered. 
Therefore,  the  definition  of  PMPU  was 
modified  to  not  specify  wastewater 
streams,  residuals,  and  wastewater 
management  units,  as  part  of  the  PMPU. 

Although  EPA  recognizes  that  rarely 
will  one  piece  of  equipment  comprise  a 
PMPU,  the  Agency  disagrees  with  the 
commenters  that  a  PMPU  must  always 
be  defined  as  a  group  of  equipment.  The 
definition  of  PMPU  in  today's  final  rule, 
however,  includes  the  term,  "process" 
which  is  defined  as  a  "logical  grouping 
of  processing  equipment  which 
collectively  function-to  produce  a 
pharmaceutical  product"  and  "may 
consist  of  one  or  more  unit  operations." 
However,  a  PMPU  is  not  always 
associated  with  specific  groupings  of 
equipment  associated  with  a  given 
process.  (See  also  section  VI.  A.3  of  this 
preamble  and  §  63.1252  of  the  final  rule 
for  a  complete  definition  of  process.) 
In  response  to  suggestions  that  EPA 
define  a  PMPU  by  its  primary  prpduct, 
the  EPA  has  included  a  primary  use 


concept  in  the  definition  of 
pharmaceutical  product  in  the  final  rule 
as  discussed  previously  in  section 
VI.A.l,  above.  Based  on  the  comments 
discussed  above  and  related  comments, 
the  definitions  of  PMPU  and 
pharmaceutical  manufacturing 
operations  in  today's  final  rule  are  as    >- 
follows: 

Pharmaceutical  manufacturing 
process  unit  (PMPU)  means  the  process, 
as  defined  in  this  subpart,  and  any 
associated  storage  tanks,  equipment 
identified  in  §  63.1252(f).  and 
components  such  as  pumps, 
compressors,  agitators,  pressure  relief 
devices,  sampling  connection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  and  instrumentation 
systems  that  are  used  in  the 
manufacturing  of  a  pharmaceutical 
product. 

Pharmaceutical  manufacturing 
operations  means  the  facility-wdde 
collection  of  PMPU's  and  any  other 
equipment  such  as  heat  exchanger 
systems  or  cooling  towers,  that  are  not 
associated  with  an  individual  PMPU, 
but  that  are  located  at  a  facility  for  the 
purpose  of  manufacturing 
pharmaceutical  products  and  are  under 
common  control. 

3.  Definition  of  Process 

The  EPA  received  a  number  of 
comments  on  the  proposed  definition  of 
process.  At  proposal,  process  was 
defined  as  "a  logical  grouping  of 
processing  equipment  which 
collectively  function  to  produce  a 
pharmaceutical  product  or  isolated 
intermediate.  A  process  may  consist  of 
one  or  more  imit  operations.  For  the 
purposes  of  this  subpart,  process 
includes  all  or  a  combination  of 
reaction,  recovery,  separation, 
•purification,  or  other  activity,  operation, 
manufacture,  or  treatment  which  are 
used  to  produce  a  product  or  isolated 
intermediate.  The  physical  boundaries 
of  a  process  are  flexible,  providing  a 
process  ends  with  a  product  or  isolated 
intermediate,  or  with  cessation  of  onsite 
processing.  Nondedicated  solvent 
recovery  and  nondedicated  formulation 
operations  are  considered  single 
processes  that  are  used  to  recover  or 
formulate  numerous  materials  and/ or 
products." 

Many  conunenters  requested  that  the 
definition  of  process  be  clarified  to 
indicate  that  Quality  Assurance  and 
Quality  Control  (QA/QC)  laboratories 
are  not  considered  part  of  the  process. 
These  commenters  were  concerned  that, 
although  it  may  be  clear  that  QA/QC 
labs  are  not  "processing  equipment"  or 
"an  activity  or  an  operation  used  to 
produce  a  product,"  the  words,  "or 
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other  activity,  operation,"  may  lead  to 
confusion  as  to  whether  QA/QC  labs  are 
part  of  the  process.  The  commenters 
suggested  that  EPA  explicitly  exclude 
QA/QC  labs  from  the  definition  of 
process  because  QA/QC  laboratories 
emit  insignificant  quantities  of  HAP, 
and  therefore,  time-consuming 
nonappUcability  demonstrations  could 
be  avoided. 

Several  commenters  recommended 
that  EPA  include  storage  tanks  in  the 
definition  of  process  so  that  sources  that 
choose  to  comply  using  the  pollution 
prevention  alternative  are  not  exempted 
from  the  storage  tank  requirements  in 
§  63.1252(b)  of  the  proposed  rule.  The 
commenters  stated  that  emissions  from 
storage  tanks  may  be  significant,  and 
that  sources  should  be  required  to 
comply  with  the  storage  tank  standards 
under  all  circimistances. 

Many  commenters  requested  that  EPA 
modify  the  definition  of  process  to 
clarify  how  the  process  vent  provisions 
will  apply  to  formulation  facilities. 
These  commenters  were  concerned  that 
the  use  of  the  term  "nondedicated"  in 
reference  to  formulation  facilities  results 
in  confusion  as  to  how  to  apply  the 
standard.  The  commenters  pointed  out 
that,  unlike  equipment  used  in 
pharmaceutical  chemical  synthesis 
facilities,  equipment  in  a  formulation 
facility  are  only  used  to  formulate 
products,  and  therefore,  formulation 
facilities  are  "dedicated"  to  formulation 
operations.  However,  the  commenters 
also  pointed  out  that  the  equipment  at 
the  formulation  facility  is  used  to 
produce  many  different  products,  and 
therefore,  is  "nondedicated."  For  these 
reasons,  the  commenters  recommended 
that,  for  formulation  operations,  the 
term,  "nondedicated,"  be  applied  to  the 
equipment  within  the  facility  and  not 
the  facility  itself.  The  commenters  also 
requested  that  for  formulation 
operations,  EPA  limit  the  definition  of 
process  to  formulation  activities  within 
a  contiguous  area  (such  as  a  formulation 
building  or  a  contiguous  area  within  a 
multipurpose  building  in  which 
formulation  takes  place).  The 
commenters  cited  examples  where 
separate  formulation  operations  are 
located  at  the  same  plant  site,  but  are 
physically  separate,  and  thus  would 
require  separate  emission  control 
systems. 

Another  commenter  was  concerned 
that  use  of  the  term  "nondedicated" 
could  be  interpreted  as  including 
solvent  recovery  or  formulation 
operations  that  process  small  quantities 
of  pharmaceutical-related  materials,  but 
whose  primary  use  is  for  a  process 
subject  to  another  MACT  rule.  The 
commenter  recommended  that  this  issue 


be  resolved  by  (1)  deleting  the  term 
"nondedicated"  from  the  proposed 
definition  of  process,  and  (2)  adding  the 
phrase,  "whose  primary  use  is 
associated  with  the  manufacture  of 
pharmaceutical  products"  after  the 
word  "operations"  in  the  last  sentence 
of  the  proposed  definition  of  process. 

One  commenter  suggested  mat  the 
phrase  "or  isolated  intermediate"  (used 
throughout  the  definition)  be  deleted 
because  "processes  produce  products," 
but  "portions  of  processes  produce 
intermediates."  The  commenter  further 
explained  that  although  the  product  of 
one  process  may  be  used  as  a  raw 
material  in  anotiier  process,  the  product 
serving  as  the  raw  material  is  not 
typically  thought  of  as  an  intermediate. 

The  u'A  has  modified  the  definition 
of  proc-ess  in  the  final  rule  in  response 
to  the  comments  described  above.  The 
EPA  agrees  with  the  commenters  that 
QA/QC  laboratories  are  not  part  of  the 
process,  and  the  definition  of  process  in 
the  final  rule  excludes  QA/QC 
laboratories. 

To  clarify  EPA's  intention  that  storage 
tanks  be  included  as  part  of  the 
pollution  prevention  alternative,  and  in 
response  to  the  comments  regarding  the 
perceived  exclusion  of  storage  tanks 
from  the  P2  alternative,  today's  final 
rule  includes  storage  tanks  in  the 
definition  of  PMPU  and  refers  to 
PMPU's  instead  of  "processes"  in  the 
pollution  prevention  provisions  (see 
also  section  V.A.2  of  this  preamble — 
Definition  of  PMPU  and  Pharmaceutical 
Manufacturing  Operations,  and  section 
VI.F — Pollution  Prevention  Alternative). 

The  EPA  disagrees  with  the 
commenters  who  believe  that  the  term, 
"nondedicated,"  as  applied  to 
formulation  facilities,  should  be  applied 
to  the  equipment  within  the  facility  and 
not  to  the  facility  itself.  As  explained  in 
section  VI.  A.  1  of  this  preamble,  the 
pharmaceutical  NESHAP  regulates 
processes,  not  equipment,  and  the 
concept  of  primary  use  is  applied  to  the 
pharmaceutical  product,  not  to  the 
equipment  used  to  manufacture  the 
product.  However,  today's  final  rule 
clarifies  the  intent  of  the  proposed  rule 
with  regard  to  formulation  and  solvent 
recovery  operations:  those  operations 
occurring  within  a  contiguous  area  are 
to  be  considered  as  single  processes, 
regardless  of  the  final  product  of  that 
formulation  or  recovery  operation. 

The  EPA  agrees  with  the  suggestions 
provided  by  one  commenter  to  delete  all 
references  to  "isolated  intermediate" 
and  has  incorporated  these  comments 
into  the  definition  of  process  in  the  final 
rule.  Also,  the  definition  of 
pharmaceutical  product  in  the  final  rule 
(see  section  VI.  A.  1 — General 


Applicability:  Definition  of 
Pharmaceutical  Product)  states  that 
pharmaceutical  product  "includes  drug 
components  such  as  raw  starting 
materials  or  precursors  that  undergo 
chemical  change  or  processing  before 
they  become  active  ingredients." 
Therefore,  drug  components  such  as  raw 
materials  and  precursors,  which  are 
themselves  products  of  processes,  are 
defined  as  products,  rather  than 
"intermediates,"  thus  eliminating  the 
need  for  the  concept  of  "intermediates" 
(see  also  section  VI.A.6 — Definition  of 
Isolated  Intermediate). 

For  the  reasons  stated  above,  the 
definition  of  "process"  in  today's  final 
rule  is  as  follows: 

Process  means  all  equipment  which 
collectively  function  to  produce  a 
pharmaceutical  product.  A  process  may 
consist  of  one  or  more  unit  0{)erations. 
For  the  purposes  of  this  subpart,  process 
includes  all  or  a  combination  of 
reaction,  recovery,  separation, 
purification,  or  other  activity,  operation, 
manufacture,  or  treatment  which  are 
used  to  produce  a  pharmaceutical 
product.  Cleaning  operations  are 
considered  part  of  the  process.  The 
holding  of  the  pharmaceutical  product 
in  tanks  or  other  holding  equipment  for 
more  than  30  consecutive  days,  or 
transfer  of  the  pharmaceutical  product 
to  containers  for  shipment,  marks  the 
end  of  a  process,  and  the  tanks  are 
considered  part  of  the  PMPU  that 
produced  the  stored  material.  When 
material  fit>m  one  luiit  operation  is  used 
as  the  feedstock  for  the  production  of 
two  or  more  different  pharmaceutical 
products,  the  unit  operation  is 
considered  the  endpoint  of  the  process 
that  produced  the  material,  and  the  unit 
operations  into  which  the  material  is 
routed  mark  the  beginning  of  the  other 
processes.  Nondedicated  recovery 
devices  located  within  a  contiguous  area 
within  the  affected  source  are        — 
considered  single  processes. 
Nondedicated  formulation  operations 
occurring  within  a  contiguous  area  are 
considered  single  processes.  QuaUty 
Assurance  and  Quality  Control 
laboratories  are  not  considered  part  of 
any  process. 

The  revised  definition  of  process 
provided  above  clarifies  when  a  process 
ends.  The  EPA  selected  30  days  as  a 
reasonable  period  of  time,  beyond 
which,  if  a  material  has  not  been  further 
processed  or  reacted,  a  process  can  be 
considered  complete  for  the  purposes  of 
this  subpart.  AppUcability 
determinations  and  control 
requirements  would  be  more  difficult 
without  such  a  time  fi-ame.  The 
definition  of  process  is  a  key  element  of 
the  rule  because  most  of  the 
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applicability  and  compliance     '  ' ' 
determinations  are  based  on  the  process, 
as  a  unit.  Because  of  concerns  that 
processes  could  be  artiHcially  divided 
into  smaller  portions  of  processes  in 
order  to  meet  the  2,000  Ib/yr  limit.  EPA 
limited  the  number  of  processes  per 
facility  that  can  comply  with  the  2,000 
Ib/yr  limit  to  seven  per  year.  However, 
EPA  also  added  that  processes  with  very 
low  emissions  (less  than  100  Ib/yr  HAP, 
uncontrolled)  would  not  be  counted  as 
part  of  the  seven  process  limit.  These 
limitations  and  exemptions  are 
currently  under  review  and  may  be 
revised  at  a  later  time. 

4.  Definition  of  Process  Vent 

The  EPA  received  several  comments 
on  the  proposed  definition  of  process 
vent,  primarily  related  to  the  following 
two  issues:  (1)  the  establishment  of  a  de 
minimis  level  or  cutoff  below  which 
controls  would  not  be  required  and  (2) 
how  the  rule  applies  to  process  vents 
that  are  manifolded  together.  At 
proposal,  process  vent  was  defined  as  "a 
vent  from  a  unit  operation  through 
which  a  HAP-containing  gas  stream  is, 
or  has  the  potential  to  be,  released  to  the 
atmosphere.  Examples  of  process  vents 
include,  but  are  not  limited  to,  vents  on 
condensers  used  for  product  recovery, 
bottom  receivers,  surge  control  vessels, 
reactors,  filters,  centrifuges,  and  process 
tanks.  Process  vents  do  not  include 
vents  on  storage  tanks  regulated  under 
§  63.1252(b),  vents  on  wastewater 
emission  sources  regulated  under 
§  63.1252(d),  or  pieces  of  equipment 
regulated  under  §63. 1252(e)." 

Many  commenters  requested  that  EPA 
modify  the  definition  of  process  vent  to 
exempt  any  vent  that  contains  a  gas 
stream  with  less  than  50  ppmv  HAP 
averaged  over  the  unit  operation.  These 
commenters  cited  40  CFR  part  63.113(g) 
of  the  HON,  which  exempts  vents  with 
less  than  50  ppmv  from  monitoring  or 
any  other  provisions  of  sections  63.114 
through  63.118.  One  of  these 
commenters  provided  a  cost  analysis, 
using  EPA's  recently  released  biofilter 
cost  model,  for  an  existing  fermentation 
operation,  the  emissions  from  which 
typically  contain  less  than  50  ppmv 
methanol.  The  cost  effectiveness  of 
biofiltration  for  this  scenario  was 
estimated  to  be  $27,000/Mg,  with  a 
percent  control  of  60  percent  (i.e.,  from 
50  ppmv  to  20  ppmv,  EPA's  established 
practical  limit  of  control),  a  value  that 
the  commenter  stated  was  "clearly 
unreasonable."  The  commenter  further 
stated  that  for  fermenter  and  fermenter 
preparation  vents,  a  cutoff  of  100  to  200 
ppmv  could  be  justified  (as  opposed  to 
50  ppmv)  and  requested  that  EPA 
consider  such  a  cutoff. 


Two  commenters  stated  that  the 
proposed  definition  of  process  vent 
implies  that  every  process  vent  is 
connected  to  a  single  piece  of  imit 
operations  equipment,  which  often  is 
not  the  case  at  multiproduct,  multibatch 
facilities.  One  of  the  commenters 
suggested  that  the  definition  include  a 
statement  indicating  that  "multiproduct 
facilities  having  multiple  production 
trains  may  have  large  numbers  of 
process  vents,  which  could  discharge 
directly  to  the  atmosphere;  discharge 
through  a  dedicated  control  equipment; 
or  which  can  be  manifolded  from  many 
process  units  into  a  common  header 
leading  to  a  common  control 
equipment."  The  other  commenter 
stated  that  compliance  with  the  process 
vent  standards  would  be  more  difficult 
and  expensive  if  the  definition  of 
process  vent  included  the  combined  or 
commingled  vents  from  several  pieces 
of  unit  operations  equipment,  rather 
than  just  one  piece  of  equipment.  This 
commenter  also  questioned  if  standard 
industrial  hygiene  type  exhaust  pickups 
and  general  room  ventilation  exhaust 
points  are  meant  to  be  included  in  the 
definition  of  process  vents.  The 
commenter  pointed  out  that  those  types 
of  systems  may  exhaust  through  a  stack, 
which  may  be  interpreted  as  being  an 
emission  point,  but  noted  that  some 
states  do  not  consider  these  emission 
points  for  the  purposes  of  Title  V 
permits.  The  commenter  stated  that,  if 
these  emission  points  were  not 
considered  in  developing  the  MACT 
floors,  they  should  not  be  included  as 
process  vents,  and  requested 
clarification  from  EPA. 

As  explained  in  section  VI.C  of  this 
preamble,  the  definition  of  process  vent 
in  today's  final  rule  includes  a  de 
minimis  cutoff  for  uncontrolled  and 
undiluted  vent  streams  of  50  ppmv 
HAP.  Regarding  multiple  vents  (from 
the  same  process)  being  manifolded 
together  into  a  common  header,  the 
Agency  considers  the  common  header 
in  this  rule  to  be  a  single  process  vent, 
and  has  revised  the  definition  of  process 
vent  to  reflect  this  view.  In  response  to 
one  commenter's  question  about 
whether  or  not  industrial  hygiene 
exhausts  and  general  room  ventilation 
exhausts  would  meet  the  definition  of 
process  vent,  these  sources  would  not 
be  considered  process  vents  if  they  are 
under  the  50  ppmv  HAP  cutoff.  Based 
on  the  changes  discussed  above,  the 
definition  of  process  vent  in  the  final 
rule  is  as  follows: 

Process  vent  means  a  vent  from  a  unit 
operation  or  vents  from  multiple  unit 
operations  within  a  process  that  are 
manifolded  together  into  a  common 
header,  through  which  a  HAP- 


containing  gas  stream  is,  or  has  the 
potential  to  be,  released  to  the 
atmosphere.  Examples  of  process  vents 
include,  but  are  not  limited  to,  vents  on 
condensers  used  for  product  recovery, 
bottom  receivers,  surge  control  vessels, 
reactors,  filters,  centrifuges,  and  process 
tanks.  Emission  streams  that  are 
undiluted  and  uncontrolled  containing 
less  than  50  ppmv  HAP,  as  determined 
through  process  knowledge,  test  data 
using  Methods  18  of  40  CFR  part  60, 
appendix  A,  or  any  other  test  method 
that  has  been  validated  according  to  the 
procediues  in  Method  301  or  appendix 
A  of  this  part,  are  not  considered 
process  vents.  Process  vents  do  not 
include  vents  on  storage  tanks  regulated 
under  §  63.1253,  vents  on  wastewater 
emission  sources  regulated  under  ^ 
§63.1256,  or  pieces  of  equipment 
regulated  under  §  63.1255. 

5.  Definition  of  Process  Condenser 

The  EPA  received  numerous 
comments  on  the  proposed  definition  of 
process  condenser.  These  conunents 
primarily  dealt  with  the  dual  role  of 
condensers  as  both  process  condensers 
and  air  pollution  control  devices,  and  in 
which  category  recirculating 
condensation  systems  should  be  class 
ified.  At  proposal,  process  condenser, 
was  defined  as  "a  condenser  whose 
primary  purpose  is  to  recover  material 
as  an  integral  part  of  a  unit  operation. 
The  condenser  must  support  vapor-to- 
liquid  phase  change  for  periods  of 
source  equipment  operation  that  are 
above  the  boiling  or  bubble  point  of 
substances(s).  Examples  of  process 
condensers  include  distillation  ^ 

condensers,  reflux  condensers,  process 
condensers  in  line  prior  to  the  vacuum 
source,  and  process  condensers  used  in 
stripping  or  flashing  operations." 

Many  commenters  took  issue  with  the 
phrase  "integral  part  of  a  unit 
operation"  and  "process  condensers  in 
line  prior  to  the  vacuum  source."  These 
commenters  cited  examples  where  it 
could  be  concluded  that  a  condenser  is 
not  integral  to  a  process  because  it  does 
not  perform  any  necessary  process 
function.  The  commenters  also  stated 
that  if  there  were  two  condensers  in 
series  prior  to  a  vacuum  source,  and  the 
first  condenser  effected  a  phase  change, 
then  the  second  condenser  should  be 
considered  an  air  pollution  control 
device,  even  though  it  is  located  "prior 
to  a  vacuum  source." 

Three  commenters  suggested  that  the 
intended  use  be  considered  when 
determining  whether  a  condenser  is  a 
process  condenser  or  an  air  pollution 
control  device.  Two  of  these 
commenters  stated  that,  "if  the 
condenser  is  acting  as  a  control  unit,  so 
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that  its  presence  is  intended  to  prevent 
chemicals  from  reaching  the 
uncontrolled  environment;  if  the 
materials  collected  are  led  towards 
management  and  disposal  systems;  and 
if  the  collected  materials  are  in  no  way 
used,  reused,  nor  sold  for  fuel  value, 
then  the  condenser  is  serving  as  a 
control  unit  regardless  of  the  fact  that  * 
the  bubble  point  is  met  or  not  at  the 
source."  The  other  commenter  disagreed 
with  the  condition  that  to  be  a  process 
condenser,  the  condenser  must  support 
a  vapor-to-liquid  phase  change  for 
periods  of  source  equipment  operation 
that  are  above  the  boiling  or  bubble 
point  of  the  substance(s).  This 
commenter  pointed  out  that  under  the 
proposed  definition,  the  same 
condenser  will  sometimes  be  a  process 
condenser  and  sometimes  an  air 
pollution  control  device,  and  tracking 
when  the  condenser  switches  from  one 
to  the  other  would  be  burdensome. 
Therefore,  the  commenter 
recommended  that  the  facility  which 
operates  the  condenser  (and  knows  the 
process  best)  be  allowed  to  determine 
whether  it  is  a  process  condenser  or  an 
air  pollution  control  device. 

Another  commenter  suggested  that 
EPA  distinguish  between  process 
condensers  and  condensers  serving  as 
air  pollution  control  devices  by 
including  a  specific  temperature  limit 
(i.e..  20°C)  such  that  condensers  that 
lower  the  temperature  of  the  exit  gas 
stream  to  a  colder  temperatiire  would  be 
considered  air  pollution  control  devices 
instead  of  process  condensers. 

Many  commenters  requested  that  EPA 
specifically  address  process  condensers 
that  belong  to  recirculating  drying 
systems.  Most  commenters  stated  that 
condensers  in  recirculating  drying 
systems  should  be  considered  pollution 
control  devices.  However,  one 
commenter  stated  that  recirculating 
condensation  systems  should  be  defined 
as  neither  process  condensers  nor  air 
pollution  control  devices,  but  defined 
separately,  with  "management  systems 
to  accoimt  for  their  pollution  prevention 
effects  to  be  worked  out  at  a  later  date 
for  the  promulgated  standard."  The 
major  concern  of  all  of  these 
commenters,  however,  was  that  under 
the  proposed  definition,  the 
recirculating  condensation  systems 
would  be  considered  process 
condensers,  and  thus,  the  uncontrolled 
emissions  and  resulting  emissions 
reductions  would  be  considerably  lower 
than  if  the  condenser  was  considered  an 
air  pollution  control  device.  Even 
though  these  systems  generate 
considerably  lower  emissions  as 
compared  to  once-through  systems, 
owners  and  operators  could  not  take 


advantage  of  the  high  emission 
reductions  in  the  process  vent  standard 
that  requires  93  percent  control  or  2,000 
Ib/yr  after  control  from  the  entire 
process. 

The  EPA  disagrees  with  the 
suggestion  that  the  owner  Or  operator 
should  be  allowed  to  determine  whether 
a  condenser  is  a  process  condenser  or  an 
air  pollution  control  device  t>ased  on 
"intended  use."  Because  one  of  the 
formats  of  the  process  vent  standard 
requires  that  a  reduction  from 
uncontrolled  emissions  be  applied 
across  a  process  (i.e.,  achieve  a  93 
percent  reduction  in  emissions  from  the 
process),  EPA  is  concerned  about  the 
opportunity  for  crediting  reductions 
achieved  by  condensing  boiling  streams 
on  other  sources  in  the  process.  In  fact, 
in  requesting  data  from  industry  (which 
was  later  used  to  set  the  MACT  floor), 
the  MACT  partnership  specifically 
confirmed  from  responders  that  the  data 
reported  was  based  on  the  definition  of 
process  condenser  as  described  in  the 
proposed  rule.  Therefore,  EPA  has 
retained  the  intent  of  the  proposed 
definition,  but  has  made  clarifying 
changes.  The  definition  of  process 
condenser  in  the  final  rule  is  as  follows: 

Process  condenser  means  a  condenser 
whose  primary  purpose  is  to  recover 
material  as  an  integral  part  of  a  process. 
The  condenser  must  support  a  vapor-to- 
liquid  phase  change  for  periods  of 
source  equipment  operation  that  are  at 
or  above  the  boiling  or  bubble  point  of 
substance(s)  at  the  liquid  siuface. 
Examples  of  process  condensers  include 
distillation  condensers,  reflux 
condensers,  and  condensers  used  in 
stripping  or  flashing  operations.  In  a 
series  of  condensers,  all  condensers  up 
to  and  including  the  first  condenser 
with  an  exit  gas  temperatiu^  below  the 
boiling  or  bubble  point  of  the 
substance(s)  at  the  liquid  surface  are 
considered  to  be  process  condensers. 
All  condensers  in  line  prior  to  a  vacuum 
source  are  included  in  this  definition. 

The  EPA  also  rejects  the  suggestion  to 
use  20'*C  as  a  temperature  cutoff  in 
determining  whether  a  condenser  is  a 
process  condenser  or  an  air  pollution 
control  device.  Because  of  the 
differences  in  the  chemical  and  physical 
properties  of  substances  used  in  the 
manufacture  of  pharmaceutical 
products,  one  temperature  cannot  be 
used  to  represent  all  processes;  in  some 
cases,  a  condenser  operating  at  20''C 
could  actually  be  an  air  pollution 
control  device  and  not  a  process 
condenser.  Finally,  EPA  disagrees  with 
the  requests  that  condensers  in 
recirculating  drying  systems  be 
considered  as  pollution  control  devices 
or  defined  separately.  Emissions  bom 


the  recirculating  drying  systems  only 
occur  during  periodic  depressurizations, 
and  these  uncontrolled  emissions  may 
be  low  enough  such  that  the  process 
may  be  imder  the  2,000  Ib/yr  cutoff. 
Processes  with  recirculating  drying 
systems  also  may  be  able  to  take 
advantage  of  the  pollution  prevention 
standard. 

6.  Definition  of  Isolated  Intermediate 

At  proposal,  isolated  intermediate 
was  defined  as  "any  intermediate  that  is 
removed  from  the  process  equipment  for 
temporary  or  permanent  storage  or 
transferred  to  shipping  containers."  The 
concept  of  an  intermediate  was  also 
included  in  the  proposed  definition  of 
pharmaceutical  product  which 
contained  a  reference  to  "intermediates 
used  in  the  production  of 
pharmaceutical  products  (see  section 
VI.A.1  of  this  preamble).  One 
commenter  on  the  proposed  rule  stated 
that  EPA  should  not  use  or  define  the 
term,  "isolated  intermediate."  in  the 
pharmaceutical  NESHAP.  (The  same 
commenter  also  stated  that  the  term, 
"isolated  intermediate,"  should  be 
removed  from  the  definition  of  process 
[see  also  section  VI.A.3 — Definition  of 
Process).)  The  commenter  pointed  out 
that  the  term  is  "peculiar  to  the  Toxic 
Substances  Control  Act  (TSCA),  where  a 
long  history  of  interpretation  has  been 
developed,"  and  if  EPA  uses  this  same 
term  in  the  pharmaceutical  NESHAP. 
"inconsistencies  in  interpretation  will 
be  inevitable." 

Many  other  commenters  suggested 
that  the  definition  of  isolated 
intermediate  be  modified  so  that  the 
physical  removal  of  an  intermediate 
from  the  process  equipment  is  not 
required  as  a  condition  for  meeting  the 
definition  of  isolated  intermediate. 
These  commenters  pointed  out  that,  in 
some  cases,  an  intermediate  may  remain 
in  a  storage  tank  or  other  retention 
equipment  prior  to  being  used  in  a 
different  process  step,  and  without  ever 
being  removed  from  either  set  of  process 
equipment.  The  commenters  further 
stated  that  the  fact  that  retention  tanks 
are  used  as  separation  lines  as  an 
alternative  to  storing  the  material  in 
drums  or  separate  containers  "is  a 
matter  of  convenience."  Therefore,  the 
commenters  recommended  the 
following  modified  definition  of 
isolated  intermediate: 

Isolated  intermediate  means  any 
intermediate  that  is  stored  in  storage 
tanks  or  other  holding  equipment  for 
later  use,  or  that  is  transferred  to 
containers  for  shipment  or  storage. 

After  considering  these  and  outer 
related  comments  (see  section  VI.A.3  of 
this  preamble),  EPA  has  deleted  the 


50294       Federal  Register/Vol.  63,  No.  182 /Monday,  September  21,  1998/  Rules  and  Regulations 


term,  "isolated  intermediate,"  from  the 
definition  of  process  to  avoid  confusion 
and  emphasize  that  products  are  the  end 
result  of  processes.  Therefore,  isolated 
intermediates  are  no  longer  defined  or 
referred  to  iii  today's  final  rule.  Also, 
the  definition  of  process  in  the  final  rule 
incorporates  the  commenters' 
suggestion  above  regarding  the  fact  that 
physical  removal  of  the  "product"  from 
the  process  equipment  should  not  be  a 
required  condition  for  meeting  the 
definition  of  "product."  In  addition,  the 
definition  of  process  in  the  final  rule 
specifies  when  a  process  "ends," 

7.  Research  and  Development  Facilities 

Many  commenters  expressed  support 
for  the  proposed  definition  of  research 
and  development  facilities  because  it 
draws  a  clear  distinction  between 
activities  related  to  manufacturing 
(which  are  covered  under  today's  final 
pharmaceutical  production  NESHAP) 
and  those  related  to  research  and 
development  (which  are  not  covered  by 
today's  final  rule).  The  commenters 
further  stated  that  such  a  clear 
distinction  is  necessary  because 
pharmaceutical  manufacturing 
operations  and  research  and 
development  activities  are  often  located 
at  the  same  site.  Many  commenters 
requested  that  EPA  make  it  clear  that 
pilot  plants  are  not  subject  to  the 
proposed  pharmaceutical  standards  if  " 
they  meet  the  definition  of  "research 
and  development  facility."  In 
determining  whether  an  operation  of 
facility  constitutes  a  research  and 
development  facility,  it  is  EPA's 
intention  that  owners  and  operators  and 
implementing  agencies  should  refer  to 
the  definition  of  research  and 
development  facility  which  appears  in 
Section  112(c)(7)  of  the  Clean  Air  Act, 
rather  than  relying  on  existing  company 
designations  or  facility  names.  For 
example,  if  a  pilot  plant  is  collocated 
with  pharmaceutical  manufacturing 
operations  that  are  subject  to  this 
subpart,  and  the  pilot  plant  meets  the 
criteria  outlined  in  the  definition  of 
research  and  development  facility,  then 
the  pilot  plant -would  not  be  subject  to 
this  subpart. 

Two  commenters  were  concerned  that 
the  term  "de  minimis,"  as  it  is  used  in 
the  definition  of  research  and 
development  facility,  was  not  defined  in 
the  proposed  rule.  One  of  the 
commenters  stated  that,  without 
clarification  (of  de  minimis)  the 
definition  will  lead  to  exhaustive  and 
potentially  contentious  negotiations 
between  sources  and  regulatory 
agencies,  and  may  result  in  inequitable 
exemption  decisions  at  similar  facilities 
located  in  different  jurisdictions.  The 


commenter  also  pointed  out  that  some 
States  have  included  more  specific 
provisions,  such  as  limiting  the  number 
of  products  produced,  establishing 
maximum  daily  emission  rates,  or 
requiring  segregation  of  the  R&D 
activities  from  the  production  areas. 
Although  EPA  recognizes  the  concerns 
of  the  commenters,  today's  final  rule 
does  not  establish  a  de  minimis  level  for 
research  and  development  facilities.  The 
EPA  does  not  have  sufficient  data  to 
establish  a  de  minimis  level,  and 
therefore,  such  determinations  will  have 
to  be  made  by  the  applicable  permitting 
authorities.  Also,  EPA  is  in  the  process 
of  collecting  background  information  on 
the  various  segments  of  research  and 
development  facilities  nationwide  and 
is  considering  development  of  a 
NESHAP  for  one  or  more  of  these 
segments  in  the  future. 

8.  Consistency  With  Other  Rules 

The  EPA  received  numerous 
comments  regarding  the  potential  for 
overlapping  regulations.  Commenters 
were  strongly  opposed  to  the  idea  of  the 
same  sources  being  subject  to  multiple 
regulations  and  asked  EPA  to  clarify 
which  regulations  applied  to 
pharmaceutical  manufacturing 
operations. 

The  EPA  has  identified  several 
potential  areas  in  which  today's  final 
standards,  the  RCRA  standards  (subpart 
AA  or  CC),  and/or  subpart  I  of  40  CFR 
part  63  could  apply  to  the  same 
situation.  To  avoid  inconsistent 
requirements,  the  EPA  has  tried  to  make 
the  regulatory  language  as  specific  as 
possible  as  to  which  regulation(s)  the 
owner  or  operator  must  comply  with  to 
satisfy  the  requirements  of  all  regulatory 
programs.  For  example,  if  an  air 
pollution  control  device  is  subject  to  the 
pharmaceuticals  production  NESHAP 
and  RCRA  requirements,  §  63.1250(h)(2) 
of  today's  final  rule  states  that  the 
owner  or  operator  may  elect  to  comply 
with  the  monitoring,  recordkeeping  and 
reporting  requirements  of  either  rule,  as 
long  as  they  identify  which  rule's 
requirements  they  have  selected  in  the 
Notification  of  Compliance  Status 
report.  However,  if  the  owner/operator 
elects  to  go  with  RCRA  requirements, 
there  may  be  additional  (minimal) 
reporting  requirements. 

Similarly,  §§  63.1250(h)(1).  (3)  and 
(h)(4)  address  overlap  with  other  MACT 
standards,  subpart  Kb  (the  NSPS  for 
organic  liquid  storage  tanks),  and 
subpart  I  (the  negotiated  regulation  for 
equipment  leaks).  After  the  compliance 
date  for  today's  final  rule  for 
pharmaceuticals  production,  an  affected 
source  subject  to  Subpart  I  is  required 
to  comply  only  with  the  provisions  of 


today's  final  rule.  For  sources  subject  to 
other  MACT  standards  and  NSPS  Kb, 
reporting  requirements  may  be 
streamlined  to  the  extent  that  the  rules 
are  consistent. 

B.  Storage  Tank  Provisions 

The  proposed  and  final  standards  for 
storage  tanks  with  capacities  greater 
than  20,000  gallons  (i.e.,  reduce  HAP 
emissions  by  at  least  95  percent) 
represent  a  control  level  that  is  beyond 
the  MACT  floor.  In  deciding  to  go 
beyond  the  MACT  floor,  EPA 
determined  that  floating  roof  technology 
was  less  costly  than  condensers  (which 
represented  the  MACT  floor  technology 
and  90  percent  control)  and  resulted  in 
greater  emission  reductions.  Many 
commenters  stated  that  the  proposed 
requirements  for  storage  tanks  with 
capacities  greater  than  or  equal  to 
20,000  gallons  represent  an  increase  in 
stringency  (beyond  the  MACT  floor) 
without  precedent.  These  commenters 
suggested  that  90  percent  control  of 
HAP  emissions  was  more  appropriate 
and  consistent  with  the  storage  tank 
provisions  of  similar  rules  (e.g.,  the 
HON  and  40  CFR  60,  Subpart  Kb).  The 
commenters  also  questioned  EPA's 
assumption  that  floating  roof  technology 
could  and  would  be  used  to  reduce 
emissions  from  storage  tanks,  given  the 
general  lack  of  storage  tanks  at 
pharmaceutical  manufacturing  facilities 
that  are  fitted  with  floating  roofs  and  the 
use  of  horizontal  storage  tanks  (which 
cannot  be  fitted  with  floating  roofs)  at 
some  facilities. 

In  addition,  commenters  requested 
that  EPA  include  in  the  final  rule:  (1)  an 
exemption  for  storage  tanks  emitting 
less  than  500  Ib/yr  of  HAP  (an 
alternative  that  was  considered  and  then 
dropped  during  the  regulatory  review 
.process),  and  (2)  a  provision  that  allows 
vapor  balancing  systems  as  an 
alternative  means  of  control.  The 
commenters  reviewed  what  was  gained 
by  dropping  the  500  Ib/yr  cutoff 
alternative  and  concluded  that  in  the 
top  12  percent  of  storage  tanks,  the 
associated  emissions  that  would  not  be 
controlled  under  the  500  Ib/yr  cutoff 
alternative  are  2,710  Ib/yr  (or  150  Ib/yr/ 
tank).  Based  on  an  annualized  cost  of 
$142,500/yr  (to  control  the  2,710  Ib/yr), 
the  commenters  determined  that  the 
cost  effectiveness  of  controlling  the 
emissions  from  storage  tanks  with 
emissions  less  than  500  Ib/yr  would  be 
$115,913/Mg.  The  commenters  further 
stated  that  the  EPA  has  authority  under 
the  law  to  establish  de  minimis 
provisions  for  exceptions  from  statutory 
directives  when  the  benefits  of 
regulation  are  significantly  outweighed 
by  the  associated  costs  and  other 
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burdens,  and  the  500  ib/yr  cutoff 
alternative  meets  the  criteria  for 
establishing  such  a  de  minimis 
provision,  especially  considering  the 
fact  that  the  proposed  storage  tank 
provisions  represent  a  control  level 
above  the  MACT  floor. 

Many  commenters  stated  that  the  rule 
should  specify  that  vapor  balancing 
systems  meet  the  requirements  of  the 
storage  tank  provisions.  The 
commenters  stated  that  vapor  balancing 
systems  are  effective,  relatively  easy  to 
use,  capable  of  achieving  control 
efficiencies  as  high  as  90  to  98  percent, 
and  are  accepted  under  other  rules  (both 
NSPS  and  NESHAP).  and  therefore, 
should  be  accepted  in  the 
pharmaceutical  NESHAP.  One . 
commenter  also  pointed  out  that,  when 
vapor  balancing  is  used  (i.e.,  the  storage 
tank  vapor  space  is  routed  to  the  truck], 
the  source  of  pollution  is  the  vapor 
content  of  the  truck;  however,  when  the 
storage  tank  is  vented  to  a  control 
device,  there  are  two  sources  of 
pollution:  the  HAP  vapor  from  the  truck 
and  secondary  pollutants  from  the 
control  device.  The  same  commenter 
recommended  that  the  State  of  New 
Jersey  requirements  for  vapor  control 
(7:27-16.4  VOC  Transfer  Operations. 
Other  Than  Gasoline)  be  incorporated 
into  the  storage  tank  provisions. 

In  response  to  the  comments  on  the 
proposed  storage  tank  provisions, 
today's  Rnal  rule  does  not  include 
provisions  for  vapor  balancing  of  storage 
tanks.  However,  this  issue  will  be 
addressed  in  the  Organic  Liquids 
distribution  MACT  standard.  The 
MACT  floor  for  storage  tanks  was 
determined  to  be  90  percent  control  of 
HAP  from  storage  tanks  and  did  not 
cover  tank  truck  vapor.  The  EPA  also 
considered  the  commenters'  request  for 
a  500  Ib/yr  cutoff,  but  rejected  it  because 
a  sufficient  number  of  small  storage 
tanks  in  service  at  pharmaceutical 
manufacturing  facilities  are  controlled, 
and  the  500  Ib/yr  cutoff  represents  an 
alternative  that  is  less  stringent  than  the 
MACT  floor,  and  thus,  is  not  acceptable. 
The  control  level  for  storage  tanks  with 
capacities  greater  than  or  equal  to 
20,000  gallons  in  the  Hnal  rule  is  the 
same  as  proposed  level  (i.e.,  95  percent). 
As  explained  in  the  Basis  and  Purpose 
Document  (see  Docket  A-96-03,  Item 
No.  III-B-01 ),  EPA  chose  95  percent 
control  (as  opposed  to  the  MACT  floor) 
for  storage  tanks  greater  than  20,000 
gallons  because  floating  roof  technology 
has  been  demonstrated  to  achieve  95 
percent  control  and  is  considerably  less 
expensive  than  other  technologies. 
Although  floating  roofs  currently  may 
not  be  in  use  on  storage  tanks  in  the 
pharmaceutical  industry,  EPA  is  not 


aware  of  any  technical  obstacles  to  their 
use,  except  in  the  case  of  horizontal 
tanks.  Also,  owners  or  operators  still 
have  the  option  of  using  add-on  controls 
instead  of  floating  roofs. 

C  Process  Vent  Provisions 

The  EPA  received  numerous 
comments  on  the  proposed  standards 
for  process  vents.  Comments  focused  on 
the  following  areas:  (1)  establishment  of 
a  concentration-based  applicability 
cutoff.  (2)  implementation  of  the  98 
percent  control  requirement,  (3)  new 
source  MACT  for  process  vents,  and  (4) 
compliance  periods. 

1.  Applicability  Cutoff 

Many  commenters  suggested  that  EPA 
establish  a  concentration  threshold, 
below  which  an  emission  stream  would 
not  be  considered  a  process  vent,  and 
thus  would  be  exempt  from  further 
applicability  determinations,  control  or 
monitoring  requirements.  The 
commenters  recommended  a  de 
minimis  concentration  of  50  ppmv  or  50 
ppmw  for  process  vents. 

After  consideration  of  the  above 
recommendations  and  comments  related 
to  the  alternative  standard  (see  section 
VI.G  of  this  preamble),  EPA  decided  to 
establish  a  de  minimis  cutoff  for  process 
vents  equal  to  50  ppmv  HAP.  based  on 
uncontrolled,  undiluted  emissions.  The 
de  minimis  cutoff  is  incorporated  into 
the  definition  of  process  vent,  which 
states  that  uncontrolled,  undiluted 
emission  streams  containing  less  than. 
50  ppmv  HAP  are  not  considered 
process  vents. 

2.  Implementation  of  the  98  Percent 
Control  Requirement 

Today's  final  rule  requires  facilities  to 
apply  an  equation  in  §  63.1254(a)(3)  to 
determine  if  emissions  from  the  process 
vent  must  be  controlled  by  98  percent 
as  opposed  to  93  percent.  The 
applicability  equation  uses  two 
variables,  vent  flow  and  yearly 
uncontrolled  HAP  emissions,  to 
calculate  a  flow  rate.  The  calculated 
flow  rate  is  then  compared  to  the 
process  vent's  actual  flow  rate,  and  if 
the  actual  flow  rate  is  less  than  or  equal 
to  the  calculated  flow  rate,  the  process 
vent  requires  98  percent  control.  A 
number  of  commenters  believe  that  the 
98  percent  control  applicability 
equation  should  be  deleted  because  it 
will  create  a  significant  recordkeeping 
burden,  will  be  practically  impossible  to 
implement,  and  will  significantly 
hamper  operational  flexibility. 

The  major  concern  noted  by  the 
commenters  was  that  the  applicability 
equation,  though  fairly  straight-forward 
for  dedicated  single-product  processes. 


is  extremely  difficult  if  not  impossible 
to  apply  to  multipurpose  nondedicated 
processes.  The  commenters  stated  that, 
because  nondedicated  processes  use 
individual  pieces  of  equipment  to  make 
numerous  products  over  the  course  of  a 
year,  the  emission  stream  characteristics 
of  the  associated  process  vents  will 
change  depending  on  the  product  being 
manufactured,  and  thus,  the 
recordkeeping  requirements  for  a  single 
process  vent  would  be  burdensome.  The 
commenters  also  pointed  out  that  a 
facility  may  have  200  to  300  individual 
process  vents. 

Another  concern  raised  by  the 
commenters  was  that  a  slight  variance 
from  forecasted  production  could  result 
in  a  process  vent  previously  required  to 
control  emissions  by  93  percent  to 
become  subject  to  the  98  percent  control 
requirement,  and  the  aff^ected  facility 
would  not  have  sufficient  lead  time  to 
upgrade  their  control  equipment  from 
93  to  98  percent.  The  commenters  were 
concerned  that  such  uncertainties  will 
hamper  operational  flexibility  because 
facilities  will  be  forced  to  impose 
limitations  on  production  to  ensure  that 
they  will  not  trigger  98  percent  control. 
The  commenters  also  stated  that 
applying  the  applicability  equation  to 
manifolded  vents  would  further 
complicate  matters  because  more 
sources  emitted  through  the  same  vent 
will  result  in  greater  variability  of  vent 
stream  characteristics. 

The  commenters  also  requested  that  if 
EPA  retains  the  98  percent  control 
requirement  for  existing  process  vents 
in  the  fmal  rule,  that  §  63.1252(c)(4)  in 
the  proposed  rule  be  revised  to  clearly 
describe  how  to  apply  the  98  percent 
control  applicability  equation. 
Commenters  noted  that  using  the  past 
actual  annual  HAP  emissions  versus 
projected  annual  HAP  emissions  in  the 
applicability  equation  is  an  issue 
because  the  production  of  many 
products  varies  from  year  to  year,  and 
historical  and  forecasted  annual  HAP 
emission  estimates  may  be  very 
different.  The  commenters  also  were 
concerned  that  the  proposed  rule  did 
not  clearly  establish  how  to  determine 
the  process  vent's  actual  flow  rate, 
which  will  be  compared  to  the 
applicability  equation's  calculated  flow 
rate.  Finally,  the  commenters  suggested 
that  EPA  specify  that  the  applicability 
equation  applies  to  individual  pieces  of 
equipment  in  a  formulation  facility.  The 
commenters  were  concerned  with  how 
the  applicability  equation  would  be 
applied  to  nondedicated  formulation 
facilities.  The  commenters  pointed  out 
that  nondedicated  formulation  facilities 
often  use  multiple  pieces  of  the  same 
equipment  to  perform  one  operation 
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(e.g.,  six  tray  dryers),  and  not  all  of  these 
pieces  of  equipment  will  be  used  to 
produce  every  product  in  the 
formulation  facility  (i.e..  not  all  trays  of 
the  dryer  are  always  used). 

After  considering  the  comments 
above,  EPA  decided  to  retain  the  98 
percent  control  requirement  for  existing 
process  vents  that  meet  the  applicability 
criteria.  (For  those  process  vents  already 
controlled  to  93  percent  prior  to  April 
2, 1997,  no  additional  control  is 
necessary.)  The  applicability  equation 
applies  to  individual  process  vents 
within  a  process;  however  today's  final 
rule  considers  manifolded  process  vents 
within  each  process  to  constitute  a 
single  process  vent.  With  the  exception 
of  formulation  operations  and  recovery 
devices,  the  definition  of  process  is 
based  on  the  product  manufactured,  not 
the  equipment  used  to  manufacture  it. 
Therefore,  the  determination  of  which 
vents  require  control  to  the  98  percent 
level  for  nondedicated  process  vents 
should  be  straightforward;  namely, 
owners  and  operators  need  to  anticipate 
the  total  uncontrolled  HAP  emissions 
per  year  from  each  vent  from  each 
process,  and  the  average  flow  rate  of  the 
vent.  The  total  uncontrolled  emissions 
should  be  based  on  the  potential 
number  of  batches  per  year  that  the 
facility  cjm  nm  for  each  process.  Based 
on  this  projection,  the  owner  or  operator 
can  decide  whether  to  install  or  use  an 
existing  98  percent  control  device  or 
limit  the  number  of  batches  to  stay 
below  the  applicability  threshold. 
Today's  final  rule  also  requires  facilities 
to  keep  track  of  the  number  of  batches 
of  products  they  make  each  year  to 
show  that  their  number  of  batches  is 
less  than  the  number  needed  to  trigger 
98  percent. 

In  response  to  the  commenters' 
request,  the  average  flow  rate  has  been 
clarified  in  the  final  rule  to  mean  the 
weighted  average  flow  rate  of  the 
emission  events  contributing  to  the 
process  vent.  For  solvent  recovery  or 
formulation  operations,  the  definition  of 
process  in  today's  final  rule  has  been 
clarified  to  include  all  operations  within 
a  contiguous  area;  therefore,  for  these 
operations,  a  single  process  may  be 
associated  with  several  products.  Like 
other  processes,  the  application  of  the 
98  percent  control  applicability 
equation  should  be  based  on  individual 
process  vents  or  manifolded  vents. 
Thus,  if  each  piece  of  equipment  that  is 
located  at  a  formulation  facility, 
considering  processes  by  contiguous 
areas,  has  a  separate  vent,  then  the 
applicability  equation  is  applied  to  each 
vent  separately;  however,  if  the  vents 
from  each  piece  of  equipment  are 
manifolded  together,  then  they  are 


treated  as  one  process  vent  and  the 
equation  is  applied  to  the  aggregated 
flow. 

As  part  of  the  rationale  for  retaining 
the  98  percent  requirement,  EPA  notes 
that  this  level  of  control  is  imposed  only 
on  vents  that  have  the  potential  to  emit 
25  tons/yr  or  more,  on  an  uncontrolled 
basis.  Secondly,  the  applicability 
equation  is  indexed  on  cost- 
effectiveness.  Streams  that  are  too  dilute 
for  cost  effective  control  would  not,  pet 
the  equation,  be  required  to  be 
controlled.  Third,  process  vents  already 
controlled  to  levels  of  93  percent  or 
greater  prior  to  April  2, 1997,  would  be 
grandfathered  and  not  required  to 
increase  controls  to  98  percent.  The  EPA 
believes  that  after  these  considerations 
are  made,  only  very  large  streams  that 
are  cost  effective  to  control  to  98  percent 
will  trigger  the  98  percent  control 
requirement. 

3.  New  Source  MACT  for  Process  Vents 

At  proposal,  new  soiut:e  MACT  for 
process  vents  was  set  at  98  percent 
control  for  process  vents  with 
uncontrolled  emissions  greater  than  or 
equal  to  400  Ib/yr.  The  rationale  for  the 
400  Ib/yr  cutoff  (uncontrolled)  was  that 
it  represented  the  smallest  controlled 
process  considered  to  be  a  similar 
source.  Many  commentera  stated  that 
the  standard  for  new  process  vents 
should  include  a  2,000  Ib/yr  controlled 
emissions  compliance  alternative, 
because  it  is  unreasonable  and 
unwarranted  to  require  vents  with  low 
HAP  emissions  to  achieve  98  percent 
control.  The  commenters  agreed  with 
EPA's  conclusion  that  98  percent 
control  represents  the  best  controls  in 
practice  for  certain  sources;  however, 
the  commenters  believe  that  the 
applicability  cutoff  for  new  source 
MACT  for  process  vents  is  legally 
flawed  because  the  cutoff  did  not 
consider  two  of  the  four  process  types 
in  the  industry  (fermentation  and 
extraction).  The  commenters  also  stated 
that  the  process  on  which  the  400  Ib/yr 
cutoff  is  based  is  not  representative  of 
the  industry's  processes  because  the 
process  emits  primarily  one  HAP 
(methanol)  and  is  controlled  by  a 
dedicated  scrubber  and  appears  to  be 
only  a  portion  of  a  process  based  on  the 
EPA's  definition  of  process  in  the 
proposed  rule.  Citing  other  rules  that  set 
new  source  MACT  as  the  average  level 
of  control  achieved  by  sources  using 
new  source  MACT  control  technology, 
the  commenters  performed  an  analysis 
of  the  MACT  floor  data  base  and 
determined  that  the  average  level  of 
controlled  emissions  frt)m  the  best- 
performing  12  plants  was  approximately 
1,400  Ib/yr.  The  commenters  excluded 


two  processes  from  their  analysis  that 
had  uncontrolled  emissions  greater  than 
1  million  Ib/yr  because  these  processes 
are  much  larger  than  the  typical 
pharmaceutical  manufacturing  process 
and  would  skew  the  data.  According  to 
the  commenters,  if  these  two  (larger) 
processes  are  included  in  the  analysis, 
the  average  level  of  controlled  emissions 
from  the  best-performing  12  plants 
would  equal  6,400  Ib/yr. 

The  EPA  has  reviewed  the  data  used 
to  set  the  MACT  floor  for  process  vents 
at  new  sources.  Based  on  this  review, 
the  EPA  has  concluded  that  the  data 
support  the  level  of  the  proposed 
standard  for  new  sources. 

The  EPA  based  the  98  percent  control 
requirement  on  the  26  processes  (under 
the  proposed  definition)  at  7  plants  in 
the  data  base  that  achieve  or  exceed  this 
control  level.  These  processes  include 
dedicated  and  nondedicated 
formulation,  chemical  synthesis,  and 
fermentation  processes.  The  EPA  has 
concluded  that  these  processes  are 
representative  of  the  control  challenges 
faced  by  the  industry  despite  the  fact 
that  the  data  do  not  include  an 
extraction  process.  The  EPA  has  further 
concluded  that  the  98  percent  control 
level  achieved  at  the  best  controlled 
processes  is  applicable  to  all  four 
process  types. 

The  EPA  does  not  believe  that  the 
variation  in  exhaust  gas  characteristics 
among  the  four  types  of  processes  in  the 
industry  is  significant  enough  to 
warrant  individual  evaluation  of 
achievable  control  levels.  In  any  case, 
extraction  processes  are  typically 
solvent-intensive,  resulting  in  the 
highest  average  HAP  concentration  of 
the  four  types  of  processes.  High  HAP 
concentrations  are  conducive  to  high 
percent  control  levels. 

The  commenters  suggested  that  the 
EPA  adopt  a  2.000  Ib/yr  actual 
emissions  compliance  alternative  to 
account  for  variability  within  the 
industry.  The  commenters  based  this 
alternative  on  the  average  level  of 
controlled  emissions  from  24  of  the 
processes  in  the  data  base  that  achieve 
98  percent  control  or  greater.  (The 
comnnenters  excluded  the  other  two 
processes  in  the  data  base  because  they 
were  atypically  large.)  The  EPA  does  not 
believe  that  the  analysis  presented  by 
the  commenters  is  an  appropriate  basis 
for  a  new  source  compliance  alternative. 
First,  while  the  commentera  imply  that 
the  alternative  is  needed  to  accoimt  for 
variability  in  the  control  level  that  is 
achievable  by  the  wide  variety  of 
pharmaceutical  processes,  the  analysis 
does  not  address  control  efficiency  at 
all.  Because  the  commenters  evaluated 
only  processes  that  achieve  at  least  98 
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percent  control,  only  variability  in 
uncontrolled  emissions  truly  figures 
into  the  analysis.  Second,  the  alternative 
standard  suggested  by  the  commenters 
is  not  equivalent  to  the  percent 
reduction  standard  and  would  result  in 
greater  total  emissions  of  HAP  from  the 
industry.  Finally,  the  EPA  analyses 
cited  as  precedents  address  difi'erent 
situations  and  provide  scant  support  for 
the  commenters'  analysis. 

While  the  EPA  has  rejected  the 
alternative  standard  suggested  by  the 
commenters,  the  final  rule  provides  a  20 
ppmv  outlet  concentration  alternative  to 
98  percent  control  for  process  vents  at 
new  sources.  This  alternative  addresses 
the  primary  impediment  to  achieving  98 
percent  control,  i.e.,  low  inlet 
concentration  gas  streams. 

The  EPA  based  the  proposed 
applicability  cutoff  for  new  source 
process  vents  on  the  smallest 
representative  process  in  the  data  base 
that  achieves  98  percent  control  or 
greater.  The  commenters  questioned 
whether  this  operation  actually  qualifies 
as  an  entire  process  under  the  proposed 
definition  of  "process"  and  whether  the 
operation  is  representative  of  processes 
in  the  industry.  Although  the  EPA 
continues  to  believe  that  the 
formulation  operation  selected  as  the 
basis  for  the  proposed  cutoff  is  a  process 
under  the  proposed  definition,  it  may 
not  qualify  as  a  process  under  the  final 
definition  because  nondedicated 
formulation  operations  occurring  within 
a  contiguous  area  are  now  considered 
single  processes.  Consequently,  the  EPA 
has  reanalyzed  the  data  based  on  the 
final  definition  of  "process."  In  light  of 
the  new  analysis,  it  is  no  longer  relevant 
whether  the  process  upon  which  the 
proposed  cutoff  was  based  is 
representative  of  the  industry. 

The  new  analy^s  was  similar  to  the 
original  analysis.  After  revising  the  data 
base  of  well-controlled  sources  to 
conform  to  the  final  definition  of 
"process,"  the  EPA  identified  the 
smallest  processes  that  are  controlled  by 
98  percent  or  more.  As  in  the  previous 
analysis,  formulation  and  chemical 
synthesis  processes  are  the  smallest 
processes.  Two  chemical  synthesis 
processes,  one  emitting  85  Ib/yr 
uncontrolled  and  another  emitting  304 
Ib/yr  uncontrolled,  were  identified  as 
achieving  control  of  98  percent. 
Although  these  processes  were  reported 
as  individual  (single)  processes,  EPA 
summed  emissions  horn  both,  since  the 
product  name  listed  for  each  was  very 
Similar,  and  EPA  wanted  to  be 
conservative.  The  total  uncontrolled 
emissions  from  the  sum  of  these  two 
processes  is  390  Ib/yr,  which  is  the 
same  level  of  emissions  as  the  proposed 


cutoff.  Therefore,  the  EPA  has 
established  in  the  final  rule  the  new 
source  process  applicability  cutoff  of 
400  Ib/yr  of  uncontrolled  HAP. 

Despite  the  fact  that  no  fermentation 
or  extraction  processes  were  among  the 
smallest  well-controlled  processes,  the 
EPA  believes  that  the  analysis  is 
representative  of  the  control  capabilities 
of  all  process  types.  As  discussed 
previously,  the  EPA  has  concluded  that 
the  gas  streamsgenerated  by  the  four 
types  of  processes  in  this  industry  are 
similar  enough  that  an  individual 
analysis  by  process  type  is  not 
warranted.  Fermentation  and  extraction 
processes  are  typically  much  larger  than 
formulation  and  chemical  synthesis 
processes.  Thus,  the  absence  of 
fermentation  and  extraction  processes  in 
the  list  of  the  smallest  well-controlled 
processes  is  the  result  of  this  size 
differential,  not  a  difference  in  the 
control  level  that  can  be  achieved.  In 
fact,  the  average  uncontrolled  HAP 
concentration  of  fermentation  and 
extraction  process  vents  exceeds  those 
of  formulation  and  chemical  synthesis 
process  vents.  Higher  concentrations  are 
more  conducive  to  high  percent  control. 

Practically  speaking,  new  source 
MACT  will  apply  to  low  HAP-emitting 
processes  only  at  new  facilities,  where 
the  minimum  control  requirement  is  98 
percent  for  all  processes.  (At  existing 
sites,  new  source  NfACT  will  apply  only 
to  dedicated  new  PMPU's  with  a 
potential  to  emit  10  tons/yr  of  a  single 
HAP  or  25  tons/yr  of  all  HAP 
combined.)  Thus,  sources  will  not  be 
faced  with  the  need  to  install  98 
percent-efficient  controls  dedicated  to 
small  new  processes,  which  could  be 
very  costly  for  a  small  amount  of 
emission  reduction.  Instead,  the  EPA 
expects  that  sources  will  achieve  the 
new  source  MACT  standard  using  large 
control  devices  that  treat  multiple 
manifolded  gas  streams.  Because  this  is 
the  control  situation  most  typically 
found  for  the  small  processes  in  EPA's 
data  base  of  well-controlled  sources,  the 
EPA  believes  that  the  final  rule's 
applicability  cutoff  accurately  reflects 
what  will  be  achievable  at  new  sources 
in  this  industry. 

4.  Compliance  Period 

Several  commenters  stated  that  they 
support  the  proposed  annual 
compliance  period  for  process  vents  and 
noted  the  inconsistency  with  the  daily 
continuous  compliance  provisions.  If 
the  final  rule  includes  a  shorter 
compliance  period,  the  commenters 
have  stated  that  either  the  standards 
must  be  adjusted  to  avoid  an  increase  in 
stringency  above  the  floor  or  a 
demonstration  must  be  made  that  the 


increased  stringency  (i.e.,  going  above 
the  floor)  is  justified  according  to  the 
requirements  of  the  Clean  Air  Act.  The 
EPA,  in  the  final  rule,  has  clarified  the 
compliance  period  of  the  standard  to  be 
either  on  a  24-hour  basis,  or  on  a  batch 
cycle  or  "block"  basis.  Additionally, 
compliance  periods  for  emissions 
averaging  are  on  a  quarterly  basis,' while 
compliance  periods  for  the  P2  standard 
are  on  an  annual  basis,  as  calculated  on 
a  monthly  or  10-batch  rolling  average. 
An  annual  compliance  period  for  the 
standards  was  determined  by  EPA  to  be 
too  difficult  to  implement.  The  annual 
compliance  period  implies  that  owners 
and  operators  could  control  processes  to 
varying  degrees  during  the  course  of  a 
year,  as  long  as  the  yearly  percent 
reduction  target  could  be  met.  While 
this  format  would  offer  flexibility  to 
owners  and  operators  that  would  want 
to  change  control  strategies  to 
accommodate  production  scheduling 
and  operational  changes,  EPA  believes 
that  the  demonstration  of  compliance 
over  such  an  extended  time  period 
would  result  in  delayed  compliance 
determinations  and  the  possibility  for 
extended  periods  of  violations.  The  EPA 
notes  that  the  final  rule  offers  some 
flexibility  to  owners  and  operators  in 
addressing  variability  within  the 
processes  themselves  by  providing 
numerous  compliance  options. 
Therefore,  EPA  does  not  believe  that  by 
clarifying  the  final  rule  to  reflect  a  daily 
compliance  period,  the  stringency  of  the 
standard  was  increased. 

D.  Wastewater  Provisions 

1.  MACT  Floor 

The  EPA  estimated  that  101 
pharmaceuticals  facilities  would  be 
major  sources  subject  to  the  rule.  The 
MACT  floor  is  based  on  available 
information  about  control  levels  at  all  of 
these  sources.  One  commenter  asserted 
that  the  applicability  section  of  the 
proposed  rule  covers  more  types  of 
facilities  than  those  in  the  original 
MACT  floor  analysis,  and  thus  the 
MACT  floor  should  be  recalculated.  The 
EPA  did  not  recalculate  the  MACT  floor 
because,  as  noted  in  section  VI.A.l  of 
this  preamble,  the  applicability  in  the 
final  rule  is  clarified  to  eliminate  the 
likelihood  that  the  rule  would  apply  to 
types  of  facilities  other  than  those 
represented  in  the  101  in  the  initial 
analysis. 

2.  DeMinimis  Cutoff  in  Definition  of 
Wastewater 

The  final  rule  includes  de  minimis 
cutoffs  for  determining  if  a  water  stream 
is  wastewater.  One  commenter 
requested  that  HAP  concentration  and 
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flow  rate  cutoffs  be  added,  as  in  the 
HON.  The  commenter  contended  that 
the  burden  to  characterize  streams  with 
very  small  HAP  loadings  would  be 
excessive  without  such  cutoffs.  For  the 
final  rule,  EPA  revised  the  definition  of 
wastewater  to  include  de  minimis  HAP 
cutoffs  of  5  ppmw  and  0.05  kg/yr,  which 
is  consistent  with  the  HON.  Although 
the  owner  or  operator  is  given  some 
flexibility  in  the  methods  used  to 
characterize  these  streams,  the 
Administrator  may  require  the  owner  or 
operator  to  validate  this  information 
through  sampling  and  analysis  or  other 
appropriate  means. 

3.  Cross-References  to  the  HON 

The  wastewater  provisions  in  the 
proposed  rule  contained  niunerous 
cross-references  to  the  wastewater 
provisions  in  §§63.132  through  63.148 
of  the  HON.  Many  commenters 
requested  that  the  applicable  provisions 
from  the  HON  be_included  in  the  final 
rule  because  the  extensive  cross- 
referencing  made  the  proposed  rule 
hard  to  understand  and  would  likely  be 
hard  to  implement.  Some  comments 
also  noted  that  many  cross  references 
were  not  consistent  with  the  most 
current  version  of  the  HON.  To  address 
these  concerns,  EPA  decided  to 
incorporate  the  applicable  provisions 
from  the  HON  in  the  final  rule.  These 
provisions  include  the  emission 
suppression  requirements  from 
§§63.133  through  63.137,  the  control 
device  requirements  from  §63.139,  the 
general  procedures  for  determining 
compliance  from  §  63.145,  many  of  the 
compUance  options  for  treatment 
systems  and  control  devices  from 
§§  63.138  and  63.145  (additional 
information  about  compliance  options  is 
provided  in  section  VI.D.4),  the 
inspection  and  monitoring  provisions 
from  §§63.143  and  63.148,  the 
requirements  for  certain  liquid  streams 
in  open  systems  within  a  PMPU  from 
§  63.149,  and  the  tables  that  are 
referenced  from  all  of  these  sections. 

4.  Additional  Treatment  Options  for 
Etemonstrating  Compliance 

Several  commenters  requested  that 
the  rule  include  additional  treatment 
options  for  demonstrating  compliance. 
Some  comments  requested  that  all  of  the 
options  in  the  HON  be  added  to  the 
rule.  Other  comments  specifically 
requested  that  the  rule  allow  treatment 
in  RCRA  units  and  that  a  concentration 
limit  be  developed  for  soluble  HAP.  In 
response  to  the  comments,  EPA 
included  additional  treatment  options 
in  the  final  rule  that  are  consistent  with 
the  standards.  All  of  the  RCRA  options 
from  the  HON  were  added  because 


treatment  in  these  units  will  meet  the 
standards.  A  concentration  option  of 
520  ppmw  for  soluble  HAP  was  added 
because  this  level  is  consistent  with  the 
90  percent  reduction  requirement  for 
soluble  HAP. 

Foiu  options  from  the  HON  were  not 
added  to  the  final  rule.  The  design 
steam  stripper  option  was  not  added 
because  the  available  stripper  designs 
that  were  used  to  estimate  impacts  have 
not  been  tested  in  the  field.  The  percent 
mass  removal/destruction  option  based 
on  fraction  removed  (Fr)  values  was  not 
added  because  the  Fr  values  would  be 
identical  to  the  percent  reduction 
option.  The  1  Mg/yr  option  was  not 
added  because  any  facility  with 
wastewater  containing  a  load  of  total 
partially  soluble  and/or  soluble  HAP 
less  than  1  Mg/yr  would  have  no 
affected  wastewater  streams.  The 
required  mass  removal  options  were  not 
included  because  wastewater  discharges 
from  batch  pharmaceutical  processes  are 
much  more  variable  than  those  from 
continuous  SOCMI  processes;  therefore, 
the  required  mass  removal  is  likely  to  be 
different  at  any  given  time,  and  is  not 
likely  to  correlate  well  with  the  actual 
mass  removal  in  the  treatment  unit  at  a 
given  time. 

5.  General  Compliance  Procedures 

The  proposed  rule  cross-referenced 
the  specific  procedures  in  the  HON  for 
determining  compliance  with  the 
standards  when  using  various  types  of 
treatment  units  (i.e.,  noncombustion, 
combustion,  or  biological),  but  the 
general  procedures  used  to  determine 
compliance  that  are  applicable  to  any 
performance  test  (or  design  evaluation) 
were  not  cross-referenced.  Several 
commenters  requested  that  these  general 
procedures  also  be  included  in  the  rule. 
Specifically,  the  commenters  requested 
that  the  rule  specify  that:  (1) 
performance  tests  be  conducted  under 
representative  operating  conditions,  (2) 
treatment  may  be  conducted  using  a 
series  of  treatment  devices,  (3)  treatment 
may  be  conducted  offsite  or  in  onsite 
treatment  units  not  owned  by  the 
source,  and  (4)  any  biological  imits  in 
compliance  with  the  standards  need  not 
be  covered  and  vented.  Commenters 
also  requested  that  the  rule  include:  (1) 
procedures  for  the  preparation  and 
installation  of  testing  equipment  and  (2) 
requirements  for  compounds  that  do  not 
need  to  be  considered  in  performance 
tests  or  design  evaluations.  The  final 
rule  includes  all  of  these  provisions; 
however,  clarification  of  two  points  is 
provided  below. 

Clarification  of  the  provision  for 
testing  under  representative  operating 
conditions  is  provided  because  the 


commenters  misinterpreted  the  meaning 
of  this  provision  in  the  HON.  This 
provision  requires  a  facility  to  conduct 
a  single  performance  test  under 
representative  operating  conditions.  If 
actual  operating  conditions  vary,  such 
that  there  are  multiple  representative 
operating  conditions,  the  owner  or 
operator  must  supplement  the  test 
results  with  modeling  and/or 
engineering  assessments  to  demonstrate 
that  the  standard  is  met  over  the  entire 
range  of  operating  conditions.  Testing 
under  representative  operating 
conditions  does  not  mean  the  standard 
is  an  average  that  may  be  exceeded 
under  certain  conditions. 

A  clarification  of  the  provision  that 
allows  open  biological  treatment  units 
to  be  uncovered  is  also  provided.  Except 
for  enhanced  biological  treatment  units 
used  to  treat  certain  wastewater  streams, 
an  owner  or  operator  demonstrates 
compliance  for  open  biological 
treatment  units  by  conducting  a 
performance  test  and  following  the 
procedures  in  appendix  C  of  part  63.  If 
these  procedures  show  the  fraction 
biodegraded  meets  or  exceeds  the 
applicable  control  level,  the  treatment 
unit  need  not  be  covered.  An  enhanced 
biological  treatment  unit  that  is  used  to 
treat  wastewater  containing  soluble 
HAP  and  less  than  50  ppmw  of  partially 
soluble  HAP  is  exempt  from  the 
performance  test  requirements  and  need 
not  be  covered. 

6.  Default  Bipdegradation  Rate  for 
Methanol 

One  commenter  urged  EPA  to  revise 
the  default  methanol  biodegradation 
rate  constant  that  is  used  in  Table  37  of 
subpart  G  of  the  HON  because  it  cannot 
be  scientifically  supported  with 
available  data.  Based  on  data  from  a 
number  of  studies,  the  commenter 
concluded  that  the  rate  in  the  proposed 
rule  is  low  by  a  factor  of  10  to  100.  The 
commenter  noted  that  the  geometric 
mean  of  the  rates  from  the  available 
studies  was  8.6  L/g  MLVSS-hr,  and  the 
lower  bound  of  the  90  percent 
confidence  interval  was  3.5  L/g  MLVSS- 
hr.  The  commenter  also  cited  data  in  the 
scientific  literature  that  show 
hexachlorobenzene,  chlorobenzene, 
nitrobenzene,  and  biphenol  (other  list  1 
compounds)  to  be  less  biodegradable 
than  methanol,  whereas  Table  37  of  the 
HON  shows  methanol  to  be  less 
biodegradable  than  the  other 
compounds. 

The  data  submitted  by  the  commenter 
show  considerable  variability,  but  they 
also  show  the  higher  biodegradation  rate 
constants  tend  to  correspond  with 
higher  methanol  concentrations  in  the 
wastewater.  The  EPA  concluded  that  a 


Federal  Regialtr/Voi.  63,  No.  182 /Monday,  September  21.  1998/  Rules  and  Regulations       50299 


methanol  biodegradation  rate  constant 
higher  than  the  default  is  appropriate 
for  pharmaceutical  facilities  that  are 
direct  dischargers  because  they  tend  to 
treat  wastewater  with  higher  methanol 
concentrations  than  indkect  dischaigers 
or  fadhties  in  other  industries.  The  final 
rule  allows  these  facilities  to  use  a 
methanol  biodegradation  rate  constant 
of  3.5  L/g  MLVSS-hr,  the  lower  bound 
of  the  90  percent  confidence  interval; 
this  is  a  conservative  value  that 
minimizes  the  likelihood  that  the 
biodegradation  rate  will  be 
overestimated. 

7.  Maintenance  Wastewater 

The  wastewater  provisions  apply  to 
both  process  and  maintenance 
wastewater.  Commenters  requested  that 
maintenance  wastewater  provisions  be 
less  stringent  than  those  for  process 
wastewater,  as  in  the  HON.  According 
to  one  commenter,  the  same  conveyance 
systems  and  controls  are  not  practical  or 
cost  effective  for  maintenance 
wastewater.  The  EPA  did  not  change  the 
maintenance  wastewater  provisions 
because  maintenance  wastewater  is  a 
potential  source  of  significant 
emissions.  Furthermore,  procedures  to 
estimate  maintenance  wastewater 
characteristics  should  be  the  same  as 
those  for  most  process  wastewater 
because  both  consist  of  batch 
discharges. 

8.  Control  Requirements  for  Wastewater 
Tanks 

The  rule  requires  that  wastewater 
tanks  have  either  a  fixed  roof  or 
additional  controls,  depending  on  tank 
design  and/or  operating  characteristics. 
A  number  of  commenters  expressed 
confusion  over  these  provisions  and 
offered  their  interpretations  or 
preferences  to  clarify  the  provisions. 
Under  the  rule,  wastewater  tanks  that 
have  a  capacity  of  less  than  75  m^,  a 
capacity  between  75  and  151  m^  that 
contain  material  with  a  vapor  pressiue 
less  than  13.1  kPa,  or  a  capacity  greater 
than  or  equal  to  151  m^  that  contain 
material  with  a  vapor  pressure  less  than 
5.2  kPa  are  required  to  have  a  fixed  roof 
unless  the  wastewater  in  the  tank  is 
heated,  treated  with  an  exothermic 
reaction,  or  sparged.  If  any  of  these  three 
conditions  is  not  satisfied,  the  owner  or 
operator  must  install  a  floating  roof  or 
use  control  techniques  that  achieve 
equivalent  emission  reductions.  These 
provisions  match  those  in  the  HON.  The 
proposed  rule  also  included  an 
additional  provision  that  caused  the 
confusion  for  the  commenters.  The 
intent  of  the  provision  was  to  exempt 
wastewater  tanks  from  the  additional 
control  provisions,  but  not  the  fixed  roof 


requirement,  if  the  owner  or  operator 
demonstrates  that  the  total  partially 
soluble  and/or  soluble  HAP  emissions 
fiom  a  fixed  roof  tank  that  is  heated, 
treated  with  an  exothermic  reaction,  or 
sparged  are  less  than  5  percent  higher 
than  the  emissions  would  be  in  the 
absence  of  these  activities.  This 
additional  provision  is  rewnitten  in  the 
final  rule  to  improve  clarity. 

9.  Compliance  Requirements  for  , 
Biological  Treatment  Units 

The  EPA  received  numerous 
comments  on  the  initial  compliance 
procedures  and  monitoring 
requirements  for  enhanced  biological 
treatment  units.  Some  commenters 
requested  that  compliance 
demonstrations  be  based  on  parameters 
related  to  soluble  HAP  removal,  not 
general  compliance  with  all  NPDES 
permit  limits;  the  commenters  suggested 
monitoring  for  surrogate  parameters  like 
COD,  BOD,  and/or  TSS.  Some 
commenters  stated  that  EPA's  definition 
of  significant  noncompliance  in 
appendix  A  of  40  CFR  123.45  should  be 
used  as  the  basis  for  defining  acceptable 
enhanced  biotreatment  operation  for 
both  POTW's  and  direct  dischargers. 
One  commenter  stated  that  compUance 
provisions  should  focus  on  the  indirect 
discharger,  not  the  POTW;  for  example, 
the  indirect  discharger  should  be  in 
compUance  with  the  pretreatment 
provisions  in  40  CFR  403  and  439. 
Several  commenters  stated  that  the 
provision  allowing  discharge  to  an 
enhanced  biological  treatment  unit  at  a 
POTW  only  if  the  indirect  discharger 
demonstrates  that  less  than  5  percent  of 
the  soluble  HAP  in  the  wastewater  from 
the  POD's  is  emitted  bom  the  municipal 
sewer  system  is  unnecessary  and 
burdensome. 

The  compUance  procedures  for 
biological  treatment  units  are  rewritten 
in  the  final  rule  for  clarity, 
simpUfication,  and  as  noted  above,  to 
eUminate  cross-references  to  the  HON. 
Because  the  changes  are  extensive,  all  of 
the  compUance  procediues  and 
monitoring  requirements  for  biological 
treatment  units,  not  just  the  issues 
raised  by  the  commenters,  are 
summarized  below. 

Onsite  or  ofEsite  biological  treatment 
units  may  be  used  to  comply  with  the 
standards  for  soluble  PlAP,  and  onsite 
biological  treatment  units  may  be  used 
to  comply  vdth  the  standard  for  total 
soluble  and  partially  soluble  HAP.  The 
compUance  requirements  vary 
depending  on  the  concentration  of 
partiaUy  soluble  HAP  in  the  wastewater, 
whether  the  treatment  unit  is  open  or 
closed,  whether  the  biological  treatment 


unit  is  enhanced,  and  whether  the 
wastewater  is  treated  onsite  or  ofEsite. 

If  wastewater  containing  soluble  HAP 
and  any  concentration  of  partially 
soluble  HAP  is  treated  in  an  open, 
onsite  biological  treatment  unit  that 
does  not  meet  the  definition  of  an 
enhanced  biological  treatmept  unit,  the 
owner  or  operator  must  conduct  an 
initial  performance  test  to  determine  the 
fraction  biodegraded  [Uio)  in  the  unit; 
the  f^  for  the  compounds  may  be 
calculated  using  any  of  the  procedures 
in  appendix  C  to  40  CFR  part  63,  except 
procedure  3  (inlet  and  outlet 
concentration  measurements).  As  noted 
in  section  VI.D.5.  the  treatment  unit 
may  remain  open  if  the  fraction 
biodegraded  meets  or  exceeds  the  level 
of  the  standard.  For  a  closed  biological 
treatment  system,  the  owner  or  operator 
may  follow  the  same  procedure; 
alternatively,  the  o%vner  or  operator  of  a 
closed  biological  treatment  unit  may 
conduct  either  a  design  evaluati<Mi  using 
procedure  3  or  a  performance  test  to 
determine  the  mass  reduction  of  soluble 
HAP  (or  total  soluble  and  partially 
soluble  HAP)  in  the  unit.  Under  the 
proposed  rule,  the  ovmer  or  operator  of 
open  and  closed  biological  treatment 
units  would  have  been  required  to 
specify  appropriate  monitoring 
parameters  in  the  Notification  of 
CompUance  Status  Report,  subject  to 
approval  of  the  permitting  authority. 
Based  on  consideration  of  the 
comments,  EPA  decided  to  specify 
continuous  monitoring  requirements  for 
TSS  and  BOD  in  the  final  rule.  To  be  in 
compliance,  the  TSS  and  BOD 
concentrations  must  not  exceed  the  TSS 
and  BOD  criteria  in  40  CFR  439  more 
frequently  than,  or  by  amounts  greater 
than,  allowed  by  the  noncompUance 
reporting  criteria  in  40  CFR  123.45, 
appendix  A. 

If  wastewater  containing  soluble  HAP 
and  more  than  50  ppmw  of  partially 
soluble  HAP  is  treated  in  an  onsite. 
enhanced  biological  treatment  system, 
the  compUance  procedures  are  the  same 
as  described  above,  except  that  the  U^o 
for  soluble  compoimds  may  be 
calculated  using  either  the  default  for 
first  order  biodegradation  constants  or 
any  of  the  procedures  in  appendix  C  of 
40  CFR  part  63.  As  noted  in  section 
VI.D.6,  the  owner  or  operator  may  use 
a  biodegradation  rate  constant  of  3.5  U 
g  MLVSS-hr  for  methanol.  The  owner  or 
operator  also  must  monitor  for  TSS  and 
BOD  as  described  above.  In  addition,  to 
demonstrate  continuous  compUance 
with  the  1  kg/m^  level  in  the  definition 
of  enhanced  biological  treatment  unit, 
the  owner  or  operator  must  monitor  the 
concentration  of  MLVSS. 
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If  wastewater  containing  sohible  HAP 
and  less  than  50  ppmw  of  partially 
soluble  HAP  is  treated  in  an  onsite, 
enhanced  biological  treatment  unit,  the 
owner  or  operator  is  exempt  from  the 
performance  test  requirement  for  the 
treatment  unit.  Monitoring  for  TSS, 
BOD,  and  biomass  is  required  as 
described  above. 

Wastewater  containing  soluble  HAP 
and  less  than  50  ppmw  of  partially 
soluble  HAP  may  be  transferred  for 
offsite  treatment  or  onsite  treatment  in 
a  uinit  not  owned  by  the  source.  Before 
the  source  may  transfer  such 
wastewater,  the  transferee  must  submit 
to  EPA  written  certification  that  the 
transferee  will  manage  and  treat  any 
affected  wastewater  or  residuals  in 
accordance  with  the  requirements  of  the 
rule.  The  initial  compliance  procedures 
and  monitoring  requirements  to  show 
continuous  compliance  are  the  same  as 
for  similar  onsite  units  treating  the  same 
wastewater.  In  response  to  the 
comments,  EPA  reexamined  emissions 
from  municipal  sewer  systems  and 
determined  that  the  major  potential  for 
emissions  is  from  the  headworks.  Thus, 
if  the  wastewater  is  discharged  to  a  . 
POTW,  the  final  rule  requires  the  owner 
or  operator  to  demonstrate  that  less  than 
5  percent  of  HAPs  are  lost.  However,  if 
the  headworks  at  the  POTW  are 
covered,  no  such  demonstration  is 
required.  The  same  emission 
suppression  requirements  apply  if  the 
wastewater  is  discharged  for  treatment 
in  any  other  type  of  offsite  treatment 
unit  or  onsite  treatment  unit  not  owned 
by  the  source. 

10.  Control  Requirements  for  Individual 
Drain  Systems 

The  rule  requires  emission 
suppression  and  control  measures  for  all 
individual  drain  systems  that  manage 
affected  wastewater  or  residuals  onsite. 
Several  commenters  requested  that  EPA 
exempt  individual  drain  systems  from 
these  requirements,  and  allow  them  to 
be  vented  to  the  atmosphere,  if  they 
either  manage  wastewater  that  contains 
only  soluble  HAP  compounds  and  de 
minimis  amounts  of  partially  soluble 
HAP  compounds  or  demonstrate  that 
emissions  from  the  individual  drain 
system  and  associated  wastewater  tanks 
are  less  than  5  percent  of  the  loading  in 
the  affected  wastewater.  The 
commenter's  rationale  for  this  request 
was  that:  (1)  a  PhRMA  study  of 
mimicipal  sewers,  which  was  submitted 
to  EPA,  showed  the  potential  emissions 
from  individual  drain  systems  that 
manage  wastewater  containing 
primarily  soluble  HAP  are  low;  (2)  the 
control  is  not  cost  effective;  and  (3) 
emissions  of  combustion  products 


would  increase  because  facilities  would 
meet  the  requirement  with  steam 
strippers  or  incinerators. 

For  wastewater,  EPA  determined  that 
MACT  consists  of  hard-piping  to  a 
steam  stripper.  Because  this 
configuration  was  determined  to  be  a 
reasonable  MACT  floor  requironent. 
any  alternative  must  achieve  equivalent 
emission  reductions.  As  in  the  HON,  a 
covered  individual  drain  system  is 
considered  equivalent  to  hard  piping. 
Thus,  EPA  did  not  change  the 
requirements  fm  individual  drain 
systems  in  the  final  rule. 

E.  Equipment  Leak  Provisions 

Several  commenters  raised  a  number 
of  issues  related  to  equipment  leaks  and 
EPA's  [woposed  requirements  for  the 
LDAR  program  developed  for  the 
pharmaceutical  manufacturing  industry. 
The  proposed  general  equipment  leak 
requirements  were  based  on  subpart  H 
(from  the  HON  rule)  and  included  slight 
changes  tailored  for  the  pharmaceutical 
industry.  Some  commenters  were 
confused  by  the  requirements  and 
others  were  concerned  that  some 
facilities  will  be  subject  to  two  different 
LDAR  programs  because  some 
pharmaceutical  manufacturing 
operations  are  already  subject  to  subpart 
I  (which  requires  compliance  with 
subpart  H  of  the  HON  for  components 
at  pharmaceutical  production  processes 
that  use  carbon  tetrachloride  or 
methylene  chloride).  Today's  final  rule 
clarifies  EPA's  intent  that  affected 
sources  that  are  subject  to  today's  final 
rule  and  subpart  I  of  40  CFR  part  63  will 
no  longer  be  required  to  comply  with 
subpart  I  after  the  compliance  dates  for 
today's  final  rule.  Many  commenters 
argued  that  EPA  is  bound  by  the  subpart 
I  regulatory  negotiation  and  therefore,  is 
not  allowed  to  expand  the  LDAR 
requirements  to  include  any  HAP  other 
than  carbon  tetrachloride  and 
methylene  chloride.  The  Clean  Air  Act 
requires  that  EPA  regulate  all  major 
sources  of  HAP.  The  regulatory 
negotiations  conducted  in  the 
development  of  subpart  I  included  only 
a  certain  fraction  of  components  from 
the  industry  because  that  was  the  extent 
of  information  that  EPA  had  at  the  time 
the  negotiations  were  conducted.  The 
Agency  does  not  agree  that  the 
negotiated  rule  for  equipment  leaks 
precludes  further  regulation  of 
equipment  leaks  for  pharmaceutical 
manufacturing  operations. 
■  Some  of  the  changes  and  assumptions 
made  in  estimating  the  uncontrolled 
emissions  for  the  industry  used  in 
determining  the  proposed  LDAR 
requirements  were  questioned  by  the 
commenters.  A  group  of  commenters 


disapproved  of  the  Agency's  revised 
method  to  estimate  uncontrolled 
emissions  using  the  uncontrolled. 
SOCMI  average  emission  factors.  The 
commenters  argued  that  none  of  the 
studies  used  in  developing  the  SOCMI 
emission  factors  involved 
pharmaceutical  manufacturing 
operations. 

Commenters  also  que^ioned  EPA's 
assimiptions  and  data  used  in  some  of  . 
the  LDAR  cost  calculations.  In  general, 
ccnnmenters  stated  that  the  actual  cost- 
effectiveness  value  associated  with  the 
proposed  LDAR  program  was  much 
higher  than  EPA's  estimate  due  to 
overestimated  emission  reductions  and 
underestimated  costs.  In  response  to 
these  comments,  the  Agency  reviewed 
its  cost  analysis  and  recalculated  the 
cost  effectiveness  of  several  LDAR 
programs.  The  most  acceptable  program, 
in  terms  of  cost  effectiveness,  is  based 
on  requirements  similar  to  those  of 
other  recent  regulations  for  similar 
manufacturing  industries  and  the 
provisions  developed  for  the  SOCMI 
Consolidated  Air  Rule  (CAR)  which  is 
yet  to  be  proposed.  The  most  significant 
difference  between  the  CAR  equipment 
leaks  subpart  and  the  proposed 
equipment  leaks  provisions  is  the 
innovative  approach  taken  in  the  CAR 
to  monitoring  valves  and  connectors  for 
leaks. 

The  CAR  program  significantly 
reduces  the  amount  of  burden 
associated  with  monitoring  these  types 
of  equipment  for  leaks  without 
increasing  the  emissions  of  regulated 
pollutants  to  the  environment.  In 
calculating  the  impacts  of  requiring  an 
LDAR  program  meeting  the 
requirements  of  the  CAR,  EPA 
calculated  monitoring  costs  based  on 
established  guidance  and  calculated 
uncontrolled  emissions  using  initial 
leak  frequencies  reported  from  the 
industry.  The  details  of  this  analysis  are 
included  in  the  project  docket  (A-96- 
03)  as  Item  No.  IV-B-5.  The  EPA,  in 
reassessing  industry  leak  data, 
addressed  many  of  the  concerns  of  the 
commenters  relative  to  the  inclusion  or 
exclusion  of  specific  data. 

Using  as  a  starting  point  leak  data  that 
was  confirmed  as  initial  survey  data  by 
PhRMA,  EPA  reviewed  the  data  base 
and  further  defined  the  pool  of  data. 
Some  data  fit>m  PhRMA 's  compilation 
was  revised  to  reflect  reported  leak 
definitions,  also,  some  data  was 
excluded  based  on  the  facility's 
explanation  of  frequency  of  monitoring 
and  calculated  leak  rates  and  the 
conclusion  that  the  leak  rates  did  not 
indeed  reflect  initial  monitoring  data. 
The  resulting  initial  leak  rate  data  was 
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1.45  percent  for  valves,  6.88  percent  for 
pumps,  and  1.5  percent  for  connectors. 

The  subsequent  leak  rates  are  a 
critical  parameter  in  calculating  the 
overall  cost  effectiveness  of  any  LDAR 
program.  Limited  data  were  available  to 
determine  the  leak  rates  at 
pharmaceutical  manufacturing 
frequencies  after  the  application  of 
LDAR.  Therefore,  EPA  assumed  that  the 
equipment  leak  frequency  occurrence 
rate  after  implementation  of  LDAR  was 
equal  to  the  performance  levels  required 
in  the  draft  CAR,  that  repairs  were  100 
percent  effective,  and  that  there  were  no 
recurrences  of  leaks.  For  the  CAR  rule, 
where  several  performance  levels  and 
corresponding  monitoring  schedules  are 
available;  occurrence  rates  were  based 
on  the  best  performance  levels  and 
longest  monitoring  intervals  available. 
For  flanges  and  valves,  this  performance 
level  is  0.25  percent  leakers.  The 
corresponding  monitoring  interval  for 
flanges  is  once  every  8  years;  for  valves, 
it  is  once  every  2  years.  For  light  liquid 
pumps  there  is  no  performance  level 
specified,  therefore  it  was  assumed  that 
the  leak  occurrence  rate  was  equal  to  50 
percent  of  the  initial  leak  frequency. 
Subsequent  leak  frequencies  for  the 
revised  EPA  analysis  were  estimated  to 
be  0.25  percent  for  valves,  3.44  percent 
for  pumps,  and  0.25  percent  for 
connectors. 

Emission  reductions  for  the  program 
were  estimated  to  be  the  difference 
between  the  uncontrolled  emission  rate, 
as  calculated  using  the  mass  emission 
rate,  in  kg/hr-source,  calculated  from 
the  Average  Leak  Rate  (ALR)  equations 
and  initial  leak  data,  and  the  controlled 
emission  rate,  calculated  using  the  ALR 
equations  and  assumed  subsequent  leak 
frequencies.  The  controlled  emission 
rate  was  based  on  one-half  of  the 
occunence  rate.  This  assumption  was 
necessary  to  account  for  the  average  leak 
frequency  over  the  entire  monitoring 
cycle. 

The  EPA,  in  the  revised  analysis,  also 
addressed  concerns  of  the  commenters 
related  to  specific  cost  items.  In  general, 
capital  and  annualized  costs  for 
monitoring  instruments,  data 
management  systems,  and  actual 
monitoring,  are  not  imreasonable  and 
fall  within  the  costs  quoted  by  vendors 
and  LDAR  contract  services,  based  on 
recent  inquiries  by  EPA.  Therefore,  EPA 
did  not  revise  significantly  any  cost 
items  used  in  the  model  facility 
analysis. 

Based  on  this  revised  analysis,  the 
Agency  found  that  the  cost  effectiveness 
of  the  CAR  LDAR  program  was 
approximately  $1000/Mg  HAP  for  a 
model  pharmaceutical  facility. 


After  consideration  of  the  above 
comments,  EPA  revised  the  proposed 
leak  detection  and  repair  provisions  to 
be  consistent  with  the  Agency's  recent 
efforts  toward  consolidation  of 
equipment  leak  requirements  for  air 
regulations,  the  increased  focus  on 
processes  with  leaking  components,  and 
a  general  lessening  of  monitoring  and 
recordkeeping  and  reporting 
requirements  for  processes  with 
nonleaking  components.  Most  of  the 
changes  to  the  proposed  rule  involve  the 
requirements  for  valves  and  connectors 
in  gas/vapor  service  and  in  light  liquid 
service.  These  changes  include  the 
addition  of  2  year  monitoring  (instead  of 
once  every  four  quarters)  for  those 
processes  with  less  than  0.25  percent 
leaking  valves;  extending  the 
monitoring  period  for  connectors  with 
low  leak  rates;  provisions  for  valve 
subgrouping;  deletion  of  the  quality 
improvement  program  implementation 
requirement  and  the  credit  for  valves 
removed;  and  revisions  to  the 
calculations  for  determining  the 
percentage  of  leaking  valves.  The 
Agency  believes  that  the  equipment  leak 
requirements  included  in  today's  final 
rule  greatly  reduce  the  administrative 
burden  associated  with  LDAR 
recordkeeping  and  reporting,  and  at  the 
same  time,  result  in  a  significant 
reduction  in  emissions. 

F.  Pollution  Prevention  Alternative 

Many  comments  were  received  on  the 
proposed  pollution  prevention 
alternative,  primarily  relating  to  the 
proposed  restrictions  to  the  use  of  this 
alternative  and  the  lack  of  specific 
recordkeeping  and  reporting 
requirements.  The  following  sections 
summarize  the  commenters'  concerns 
regarding  the  proposed  pollution 
prevention  alternative,  EPA's  response 
to  these  concerns,  and  subsequent 
changes  made  in  today's  final  rule. 

1.  Restrictions  on  the  Pollution 
Prevention  (P2)  Alternative 

At  proposal,  processes  emitting  HAP 
that  are  generated  in  the  process  were 
perceived  by  commenters  as  being 
prohibited  from  using  the  pollution 
prevention  alternative.  Many 
commenters  stated  that  processes  that 
generate  HAP  should  be  allowed  to  use 
the  P2  alternative  as  long  as  these 
quantities  were  included  in  the  analysis. 
These  commenters  also  recommended 
that  the  rule  provide  a  de  minimis  HAP 
generation  cutoff  below  which  facilities 
could  use  the  P2  ahemative.  The  EPA 
agrees  with  the  commenters  that 
PMPU's  that  generate  HAP  emissions 
should  be  eligible  for  the  P2  standard, 
provided  the  HAP  emissions  generated 


by  the  PMPU  are  controlled  to  the 
required  levels.  Therefore,  today's  final 
rule  clarifies  that  processes  that  generate 
HAP  can  use  the  P2  alternative, 
provided  that  the  HAP  emissions 
generated  in  the  PMPU  are  controlled  to 
the  required  levels  for  storage  tanks, 
process  vents,  wastewater  and 
equipment  leaks  in  §§63.1253  through 
63.1256  of  today's  final,  and  the 
remaining  requirements  of  the  P2 
alternative  are  met.  Because  the  final 
rule  requires  sources  to  account  for  HAP 
generated  in  the  process,  a  de  minimis 
HAP  generation  cutoff  is  not  needed. 

No  increase  in  the  production- 
indexed  VOC  consumption  factor  was 
allowed  as  the  result  of  compliance  with 
the  P2  alternative  at  proposal.  One 
commenter  stated  that  the  stipulation  in 
the  P2  alternative  that  does  not  allow  for 
an  increase  in  the  VOC  consumption 
factor  as  a  result  of  a  decrease  in  use  of 
HAP  is  unfair.  According  to  the 
commenter,  this  restriction  will 
eliminate  many  solvent  replacement 
projects.  The  example  that  the 
commenter  used  was  a  100  percent 
reduction  in  the  use  of  methylene 
chloride  (a  non-VCXl  HAP)  by  replacing 
this  solvent  with  a  water-based  solvent 
that  contains  trace  amoimts  of  some 
VOC.  This  trace  amount  of  VOC  would 
result  in  an  increase  in  the  VOC 
consumption  factor.  The  commenter 
further  explained  that  HAP  solvents 
generally  tend  to  have  more  aggressive 
solvent  properties  than  non-HAP,  and 
thus,  when  replacing  a  HAP  solvent 
with  a  non-HAP  solvent,  the  result  is 
generally  lower  yields,  more  extensive 
processing,  or  higher  quantities  of 
solvent  used.  The  commenter  suggested 
that  an  upper  limit  could  be  set  on  the 
increase  in  VOC  consumption,  and  gave 
a  "conservative"  limit  of  two  times  the 
baseline  production-indexed  VOC 
consumption  factor. 

In  developing  the  pollution 
prevention  alternative,  EPA's  intention 
was  to  recognize  those  processes  that 
have  reduced  or  will  reduce  the  amount 
of  HAP  solvents  used  in  the 
manufacture  of  pharmaceutical  products 
as  viable  alternatives  to  add-on  controls. 
By  preventing  affected  sources  irom 
increasing  the  production-indexed  VOC 
consumption  factor,  EPA  intended  to 
prevent  solvent  substitutions  that 
merely  swapped  HAP  for  VOC.  After 
reviewing  the  proposed  pollution 
prevention  standards  in  light  of 
commenters  concerns,  EPA  realized  that 
the  proposed  standards  gave  an  unfair 
advantage  to  affected  sources  that  use 
VOC-HAP  solvents  as  opposed  to  non- 
VOC  HAP  solvents.  As  proposed,  the 
rule  did  not  allow  affected  sources  using 
non-VOC  HAP  solvents  to  switch  to 
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low-VOC  solvents  and  still  quality 
under  the  pollution  prevention 
alternative  because  of  the  automatic 
increase  in  the  production-indexed  VOC 
consumption  factor.  However,  affected 
sources  that  use  VOC-HAP  solvents 
could  switch  to  low-VOC  solvents  as 
long  as  the  production-indexed  VOC 
consumption  factor  did  not  increase. 
The  EPA's  intention  in  the  final  rule  is 
that  pollution  prevention  be 
accomplished  through  reductions  in 
solvent  usage  as  opposed  to  solvent 
substitution.  However,  the  EPA  realized 
that  the  proposed  rule  gave  an  unfair 
advantage  to  sources  using  VOC-HAP 
solvents  as  opposed  to  non-HAP 
solvents  because  the  rule  did  not  allow 
affected  sources  using  non-VOC  HAP 
solvents  to  switch  to  VOC  solvents  and 
still  qualify  under  the  pollution 
prevention  alternative.  After 
consideration  of  this  concern,  EPA 
changed  the  final  rule  to  require  an 
equivalent  reduction  in  the  production- 
indexed  VOC  consumption  factor,  if  the 
reduction  in  the  production-indexed 
HAP  consumption  factor  is  achieved  by 
reducing  a  HAP  that  is  also  a  VOC.  If  the 
reduction  in  the  production-indexed 
HAP  consumption  factor  is  achieved  by 
reducing  HAP  that  is  not  VOC,  the 
consumption-indexed  VOC  factor  may 
not  be  increased.  In  making  these 
changes  to  the  final  rule,  EPA 
essentially  eliminated  the  possibility  of 
receiving  credit,  through  the  pollution 
prevention  alternative,  for  substituting 
VOC  for  HAP. 

For  example,  a  given  PMPU  has 
established  its  baseline  production- 
indexed  consumption  factors  of  10  kg/ 
kg  HAP  and  20  kg/kg  VOC.  The  10  kg/ 
kg  HAP  factor  is  made  up  of  4  kg/kg 
methanol  and  6  kg/kg  methylene 
chloride.  The  20  kg/kg  VOC  factor  is 
made  up  of  16  kg/kg  ethanol  and  4  kg/ 
kg  methanol.  In  order  to  comply  with 
the  P2  alternative,  the  owner/operator 
would  be  required  to  reduce  their  10  kg/ 
kg  HAP  factor  to  2.5  kg/kg.  This  could 
be  accomplished  in  a  number  of  ways. 
Even  if  all  the  methanol  were 
eliminated,  a  reduction  of  3.5  kg/kg 
methylene  chloride  would  still  be 
required  to  yield  2.5  kg/kg.  In  this  case, 
the  production-indexed  VOC 
consumption  factor  would  also  be 
decreased  by  the  4  kg/kg  MeOH  to  16 
kg/kg  VOC;  however,  no  additional 
reductions  of  the  ethanol  would  be 
required. 

Today's  final  rule  also  changes  the 
time  period  over  which  the  baseline 
production-indexed  HAP  and  VOC 
consumption  factors  are  determined.  At 
proposal,  baseline  production  indexed 
consumption  factors  were  determined 
based  on  the  average  values  for  the  first 


full  year  of  operation  (or  the  first  year 
for  which  data  are  available).  The  final 
rule  requires  that  the  baseline 
production-indexed  HAP  and  VOC 
consumption  factors  be  determined 
based  on  consumption  and  production 
values  that  are  averaged  over  the  time 
period  from  startup  of  the  process  until 
the  present  time  (assuming  the  process 
has  been  in  operation  at  least  1  full 
year),  or  the  first  3  years  of  operation, 
whichever  is  the  lesser  time  period.  The 
changes  to  the  baseline  averaging  period 
were  made  to  ensure  the  baseline 
production  indexed  HAP  consumption 
factor  reflected  normal  production. 

Another  restriction  on  the  pollution 
prevention  alternative  that  many 
commenters  wanted  removed  was  the 
exclusion  of  control  devices  that  recycle 
material  back  to  the  process.  A  number 
of  commenters  stated  that  the  proposed 
restrictions  on  the  P2  alternative  would 
exclude  multiproduct  (nondedicated) 
processes  due  to  strict  FDA  and  quality 
control  restrictions  on  cross- 
contamination,  which  oppose  attempts 
to  reduce  the  amount  of  solvent 
consumed  per  kilogram  of  product.  For 
this  reason,  the  commenters  suggested 
that  the  P2  alternative  be  modified  to 
give  multiple-product  facilities  greater 
opportunity  to  make  use  of  this 
alternative.  The  specific  modification 
suggested  by  the  commenters  includes 
allowing  solvent  that  is  "returned  to  the 
economy"  to  be  considered  as  an 
alternative  for  multiproduct  processes. 
The  commenters  noted  that,  for 
implementation  purposes,  the  interested 
party  (first  user  of  the  solvent)  would 
need  to  demonstrate  that  the  required 
fraction  of  solvent  was  transferred  to 
another  (second)  user  as  a  raw  material, 
to  be  used  as  is,  so  that  the  second  user 
will  purchase  that  much  less  solvent. 
Under  this  approach,  the  consumption 
of  HAP  would  be  equivalent  to  the 
amount  purchased  minus  the  amoimt 
sold.  Similarly,  two  commenters 
suggested  that  the  P2  alternative  should 
be  revised  to  allow  credit  for  in-process 
recycling  in  the  calculation  of  HAP 
reduction  fi-om  a  process.  Although  EPA 
recognizes  that  multiple-product 
facilities  may  not  be  able  to  take 
advantage  of  the  pollution  prevention 
alternative,  the  type  of  program  whereby 
one  entity  certifies  the  nature  and 
amount  of  the  recovered  solvent  usage 
by  another  entity  would  be  difficult  and 
burdensome  to  implement,  and  would 
require  tracking  and  verifying  the  usage 
of  the  recovered  solvent  at  the  second 
entity.  Also,  when  the  recovered  solvent 
is  sold  to  the  second  entity,  the  first 
entity  does  not  achieve  any  real 
emission  reduction  (i.e.,  reduction  in 


solvent  usage),  but  instead,  takes  credit 
for  the  assumed  emission  reduction  that 
would  occur  at  the  second  entity.  Also, 
the  second  entity  may  not  be  a 
pharmaceutical  manufacturing  facility 
which  would  result  in  emission 
reductions  being  moved  across  source 
categories.  For  these  reasons,  the  final 
rule  does  not  allow  credit  for  sale  of 
recovered  solvents  in  the  P2  standard. 
Also,  EPA  disagrees  with  the 
commenters  that  suggest  credits  be 
given  for  in-process  recycling  because 
giving  a  source  "credit"  for  in-process 
recycling  would  result  in  "double- 
counting"  of  the  emission  reduction.  By 
recycling  solvents,  the  owner  or 
operator  already  has  reduced  the 
amount  of  solvent  entering  the  process 
(i.e.,  the  more  that  is  recycled,  the  less 
that  is  purchased),  so  further  credits  due 
to  recycling  are  not  necessary.  For  the 
reasons  given  above,  the  restrictions  on 
solvent  recycling  in  the  proposed  rule 
remain  unchanged  in  today's  final  rule. 

2.  P2  Demonstration  Summary 

The  proposed  rule  in  §  63.1255(a)(4) 
would  have  required  sources  that 
comply  with  the  P2  alternative  to 
maintain  records  of  rolling  average 
values  of  kg  HAP/kg  production  and  kg 
VOC/kg  production.  The  proposed  rule 
also  specified  how  production-indexed 
HAP  and  VOC  consumption  factors 
should  be  calculated  (i.e.,  by  dividing 
annual  consumption  of  total  HAP  or 
VOC  by  the  annual  production  rate,  per 
process)  but  did  not  require  the  owner 
or  operator  to  explain  how  the 
reductions  in  production-indexed  HAP 
consumption  factors  are  achieved. 
Several  commenters  stated  that  EPA 
should  develop  data  requirements 
necessary  to  substantiate  compliance 
with  the  pollution  prevention 
alternative.  Two  commenters  suggested 
that  the  final  rule  require  facilities  to 
submit  a  "P2  Demonstration  Summary" 
that  briefly  describes  the  pollution 
prevention  methods  that  were  used  to 
achieve  the  reduction  in  HAP 
consumption.  The  commenters  stated 
that  information  on  the  facility's  P2 
activities  was  necessary  to  verify  that  (1) 
the  HAP  consumption  data  are  directly 
related,  on  a  per  process  basis,  to  each 
process  that  is  complying  with  the  P2 
alternative;  and  (2)  the  reduction  in 
HAP  consumption  was  achieved  via 
pollution  prevention  methods  that  meet 
the  Agency's  definition  of  pollution 
prevention.  These  commenters  also 
noted  that,  in  order  to  provide  adequate 
incentive  for  facilities  to  choose  the 
pollution  prevention  alternative,  the 
EPA  should  ensure  that  data 
requirements  are  reasonable  and  protect 
confidential  chemical  formulation  data. 
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In  response  to  the  above  comments, 
today's  final  rule  requires  owners  and 
operators  seeking  to  comply  with  the  P2 
alter  native  to  submit  a  P2 
Demonstration  Summary  that  describes 
how  theP2  alternative  will  be  applied 
at  their  facilities.  The  P2  Demonstration 
Summary  must  be  included  in  the 
facility's  Precompliance  Report,  which 
is  submitted  6  months  prior  to  the 
compliance  date.  The  minimum 
requirements  of  the  P2  Demonstration 
Summary  are  listed  in  §  63.1257(f)  of 
today's  final  rule.  These  data 
requirements  include  descriptions  of 
how  each  facility  measures  and  records 
HAP  consumption  and  pharmaceutical 
product  production  on  a  daily,  monthly, 
and  annual  basis,  and  appropriate 
documentation  such  as  operator  log 
sheets,  copies  of  daily,  monthly,  and 
annual  inventories  of  materials  and 
products,  shipment  and  purchase 
records,  tank-specific  charts  for 
converting  tank-level  measurements  to 
volume  (e.g.,  gallons)  of  HAP  or 
product,  and  temperature/density  charts 
for  converting  tank  volume 
measurements  into  weight 
measurements.  Also,  if  a  facility 
complying  with  the  P2  standard  uses 
the  same  HAP  in  more  than  one  process, 
the  owner  or  operator  will  be  required 
to  modify  existing  methods  of  tracking 
HAP  consumption  at  the  plant,  if 
necessary,  to  ensure  that  HAP 
consumption  can  be  measured  for  each 
PMPU,  as  opposed  to  facility-wide. 

G.  Alternative  Standard 

Commenters  requested  that  EPA 
consider  an  alternative  standard  for 
facilities  that  treat  HAP  emissions  with 
add-on  control  devices.  Industry 
commenters  stated  that  an  alternative 
standard  would  be  especially  useful  for 
facilities  that  use  a  common  control 
device  to  treat  aggregated  emis  sion 
streams.  The  commenters  further  stated 
the  use  of  common  dedicated  control 
systems  should  be  encouraged  rather 
than  discouraged  for  the  following 
reasons:  (1)  the  use  of  common  controls 
will  ultimately  result  in  a  greater 
emission  reduction  because  processes 
that  are  not  required  to  reduce 
emissions  under  the  rule  would  be 
controlled  as  well;  (2)  the  use  of 
common  controls  may  facilitate  the 
streamlining  of  mon^oring,  performance 
testing,  and  recordkeeping  requirements 
and  as  a  result  reduce  the  resource 
burdens  on  both  industry  and  the 
enforcement  agencies;  (3)  the  use  of 
common  controls  may  make  it  easier  to 
assure  and  assess  compliance;  and  (4) 
common  controls  may  ultimately  be 
more  energy-efficient  and  result  in 
•  lower  emissions  of  secondary  pollutants 


since  fewer  control  devices  will  be 
employed. 

The  Agency  agrees  with  the 
commenters  and  decided  for  the  above 
reasons  to  include  an  alternative 
standard  for  storage  tanks  and  process 
vents  that  are  equipped  with  add-on 
control  devices  in  §§  63.1253(d)  and 
63.1254(c),  respectively.  The  Agency 
also  agrees  with  the  commenters'  belief 
that  there  will  be  a  number  of  facilities 
and  State  regulators  that  will  benefit 
from  a  regulatory  alternative  that 
encourages  aggregating  and  treating 
emissions  with  a  state-of-the-art 
common  control  device.  The  alternative 
standard  included  in  the  final  rule  can 
be  applied  to  individual  process  vents 
or  storage  tanks  that  have  emissions  that 
are  controlled  with  add-on  control 
devices  or  to  storage  tanks  and/or 
process  vents  that  are  manifolded 
together  prior  to  treatment  in  an  end-of- 
line  control  device  (or  series  of  devices). 
The  control  device  (or  last  control 
device  in  a  series)  must  achieve  an 
outlet,  undiluted  TOC  concentration  of 
20  ppmv  or  less,  as  methane,  or 
calibrated  based  on  the  predominant 
HAP.  The  control  device  must  also 
achieve  an  outlet  concentration  of  20 
ppmv  or  less  hydrogen  halides  and 
halogens.  The  EPA  considers  this  level 
of  emissions  the  practical  level  of 
control  for  the  technologies  on  which 
the  standard  is  based.  The  requirement 
to  correct  for  3%  02  if  supplemental 
combustion  air  is  used  is  currently 
under  review.  This  requirement  may  be 
revised  at  a  later  time. 

To  simplify  applicability  of  the 
alternative,  all  process  vent  and  storage 
tank  emissions  that  are  manifolded  to  a 
common  control  device  are  considered 
as  one  regulated  entity  imder  the 
alternative  standard.  Nonmanifolded 
vents  are  regulated  under  the  rule  as 
otherwise  specified  without  taking 
credit  for  the  manifolded  portion  of  the 
process. 

H.  Testing  and  Compliance 
Demonstrations 

1.  Worst-Case  Conditions  for  Testing 

Extensive  comments  were  received  on 
the  provisions  for  absolute  or 
hypothetical  worst-case  testing 
contained  in  the  proposed  rule.  Many 
commenters  stated  that  the  provisions 
are  not  workable,  especially  in  batch 
facilities  where  multiple  streams  are 
routed  to  common  control  devices.  In 
these  situations,  owners  and  operators 
might  be  required  to  cease  production  in 
order  to  simulate  a  hypothetical  worst- 
case  test  for  a  given  device,  or  would 
have  to  artificially  affect  production  in 
order  to  align  emission  events  for  testing 


that  would  meet  absolute  worst-case 
conditions.  Commenters  emphasized 
that,  in  both  situations,  there  are  safety 
concerns  associated  with  generating 
such  conditions,  as  well  as  practical 
concerns. 

One  safety  concern  raised  by  the 
commenters  related  to  both  absolute  and 
hypothetical  worst-case  testing  is  that 
the  manifold  systems  designed  to  carry 
emission  streams  to  control  devices  may 
not  be  sized  to  handle  the  absolute 
worst-case  situation,  which  could  lead 
to  potentially  explosive  situations 
during  absolute  and  hypothetical  worst- 
case  testing.  Many  commenters  stated 
that  sources  often  design  and  install 
manifold  systems  at  a  lower  capacity 
than  that  of  the  control  device  itself  to 
prevent  such  explosion  potential. 

The  most  common  practical  concern 
expressed  was  that  the  prediction  of 
when  worst-case  conditions  would  be 
occurring  would  be  very  difficult, 
although  many  commenters  stated  that 
calculating  the  potential  maximum  inlet 
loading  scenario  for  a  control  device 
used  to  control  emissions  from  multiple 
batch  processing  vessels  would  be  a 
difficult,  but  manageable,  task.  Many 
commenters  suggested  that  fluctuations 
related  to  processing,  including  sudden 
changes  in  temperatures  or  operator, 
could  shift  the  timing  of  emission 
events  and  render  any  predictions  about 
the  timing  of  specific  events  invalid. 
The  commenters  believe  that,  for 
devices  controlling  multiple  streams 
from  moderately  complex  facilities, 
absolute  worst-case  test  conditions 
might  never  occur  within  the  life  of  the 
facility,  nor  could  they  reasonably  be 
predicted.  Additionally,  one  commenter 
stated  that  an  owner  or  operator  might 
encounter  difficulty  in  proving  to  a 
compliance  inspector  that  the 
conditions  of  a  test  were,  indeed,  run  at 
absolute  worst  case. 

A  practical  concern  with  hypothetical 
worst  case  conditions  raised  by  the 
commenters  is  that  testing  cannot  be 
performed  while  an  actual  batch  is 
being  produced.  Based  on  the 
commenters'  past  experiences,  testing  in 
some  cases  could  result  in  a  process 
shutdown  for  2  weeks,  resulting  in 
serious  production  losses. 

One  commenter  also  stated  that 
representative  worst  case  will  also  result 
in  timing  uncertainties  similar  to  those 
of  the  absolute  worst-case  situation, 
especially  when  the  device  is 
controlling  a  single  process  with 
numerous  emission  episodes. 

For  normal  testing  conditions, 
commenters  believe  that  the  restriction 
to  operate  within  conditions  that  existed 
during  the  test  should  be  dropped.  They 
stated  that,  because  the  proposed 
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standards  include  an  annual  compliance 
period,  the  commenters  argued  that  the 
control  device  will  constantly  see 
variably  challenging  conditions  and 
therefore,  should  be  allowed  to  ope^te 
under  conditions  that  are  outside  the 
range  of  conditions  encountered  during 
testing.  In  order  to  alleviate  the  EPA's 
concerns  that  a  test  under  normal 
conditions  may  not  indicate  a  control 
device's  performance  under  more 
challenging  conditions,  one  commenter 
suggested  that  an  additional 
requirement  to  provide  a  design 
evaluation  under  more  challenging 
conditions  be  added.  Many  commenters 
also  suggested  that  representative  worst 
case  should  be  revised  to  include  all 
control  devices,  and  should  not  be 
restricted  to  "the  level  for  which  it  was 
designed."  Additionally,  one 
commenter  believes  that  EPA  did  not 
mean  to  impose  this  limit  on 
representative  testing  conditions  and 
would  like  EPA  to  make  the  appropriate 
language  changes  to  reflect  their  intent. 
Lastly,  several  commenters  expressed 
approval  of  testing  under  worst-case 
conditions,  but  would  like  the 
conditions  to  be  more  clearly  defined. 

The  Agency's  intent  in  requiring 
testing  under  worst  case  conditions  is  to 
dociunent  the  reduction  efficiency  of 
the  control  device  under  its  most 
challenging  conditions.  Subsequent  to 
the  initial  compliance  test,  continuous 
monitoring  of  operating  parameters 
established  during  the  initial  test  is  a 
reasonable  measure  of  continuous 
compliance  with  the  efficiency 
requirement  under  all  conditions. 
Presumably,  the  control  device  should 
function  as  well  or  better  under 
conditions  that  are  not  as  challenging. 

Many  of  the  comments  regarding 
worst-case  testing  conditions  are  related 
to  the  restrictive  language  defining  the 
worst  case  challenge  and  the  difficulty 
associated  with  developing  a  time- 
dependent  emissions  profile  to  identify 
the  appropriate  test  period.  In  an  effort 
to  provide  more  flexibility  to  owners 
and  operators  regarding  the 
identification  of  the  proper  testing 
conditions,  EPA  has  redefined  the  worst 
case  "challenge"  to  include  challenging 
conditions  that  are  not  based  on  high 
HAP  load.  These  conditions  include 
cases  where  efficiencies  are  dependent 
on  other  characteristics  of  emission 
streams,  including  the  characteristics  of 
components  and  the  operating 
principles  of  the  devices.  For  example, 
in  situations  in  which  non-HAP  VC)C's 
are  present,  where  the  efficiency  of  a 
device  is  most  challenged  by  dilute 
steam  characteristics  or  where  specific 
characteristics  of  the  compounds  create 
limitations  on  control  efficiency.  In 


sizing  and  estimating  the  regeneration 
requirement  for  a  carbon  adsorber,  for 
example,  all  material  in  the  emission 
stream  entering  the  unit  must  be 
considered  in  estimating  bed  capacity. 
Likewise,  a  limiting  factor  in  scrubber 
efficiency  is  the  solubility  or  reactivity 
of  components  in  the  scrubbing  liquor. 
These  considerations  must  be  made  at 
the  time  of  evaluation  of  the  device  for 
compliance  with  the  rule. 

For  worst-case  challenges  that  are 
based  on  loading  of  HAP,  EPA  has  also 
expanded  the  language,  describing  the 
development  of  the  emission  profile. 
The  emissions  profile  can  be  developed 
based  on  the  actual  processing 
conditions  at  the  facility,  as  proposed, 
in  which  all  emission  events  that  can 
contribute  to  the  control  device  are 
identified  and  considered  to  determine 
the  highest  hourly  HAP  load  from  all 
events  that  can  occur  at  the  same  time. 
However,  in  the  final  rule,  other  options 
for  the  emissions  profile  have  been 
developed  that  consider  the  facility's 
limitations  based  on  equipment  or 
conveyance  and  capture  systems. 
Owners  and  operators  can  develop 
emission  profiles  based  on  equipment, 
in  which  the  highest  hourly  HAP- 
producing  emission  streams  that 
possibly  could  enter  the  control  device, 
considering  the  facility's  available 
equipment  and  HAP  materials,  are 
identified  as  appropriate  testing 
conditions.  Also,  owners  and  operators 
have  the  option  to  develop  emission 
profiles  based  on  limitations  of  the 
control  device  or  conveyance  system. 
For  example,  many  manifolds  are 
limited  in  flows  and  concentration 
limits  by  fans  and  LEL  monitors. 
Conducting  performance  tests  based  on 
conditions  approaching  these  limits  is 
also  an  option  provided  in  the  rule. 

The  expanded  language  on  emission 
profiles  eliminates  the  need  for  allowing 
owners  and  operators  to  test  at 
conditions  that  are  less  than  the  worst- 
case  challenge.  Therefore,  language 
referring  to  testing  under 
"representative"  and  "normal" 
conditions  was  deleted  &t>m  the  batch 
testing  provisions.  Additionally,  the 
added  flexibility  associated  describing 
worst  case  may  alleviate  commenter's 
concerns  regarding  loss  of  production 
time. 

2.  Expedited  Test  Methods 

Many  commenters  stated  that  the  test 
methods  referenced  in  the  proposal 
under  §  63.1253(b)  (1)  through  (6)  will 
require  modification,  because  the 
methods  were  developed  for  continuous 
processes.  Based  on  the  commenters' 
past  experience,  obtaining  approval  for 
modifications  to  test  methods  often 


takes  6  to  12  months.  Therefore,  the 
industry  commenters  would  like  for 
EPA  to  consider  adding  explicit 
language  in  the  rule  allowing  for  the  use 
of  alternative  test  methods  and 
providing  some  mechanism  for 
expedited  approval. 

Specific  suggestions  from  the  above 
commenters  for  expediting  approval 
wiere  to  eliminate  EPA's  validation 
Method  301  in  favor  of  a  less 
burdensome  method  and  to  explicitly 
state  that  approval  of  minor 
modifications  do  not  require  Method 
301  validation,  or  that  approval  of 
alternative  test  methods  should  not 
trigger  the  need  for  a  title  V  permit 
revision. 

In  response  to  the  above  comments, 
the  Agency  believes  that  the  provisions 
in  the  final  rule  that  require  a  site- 
specific  test  plan  be  submitted  prior  to 
any  testing  suffice  in  providing  a 
mechanism  for  the  presentation  of,  and 
approval  of,  proposed  modifications  to 
EPA  test  methods.  In  general,  Method 
301  should  be  used  as  a  validation 
method  for  completely  new  and 
different  testing  procedures  and 
instruments  that  have  not  previously 
been  reviewed  by  EPA.  It  is  not  the 
Agency's  intent  to  require  the  use  of 
Method  301  for  minor  modifications  to 
test  methods  such  as  the  relocation  of 
sampling  probes. 

3.  Use  of  Method  25A 

One  commenter  stated  that  Method 
25A  should  be  used  only  after  an 
accurate  response  factor  has  been 
determined.  The  final  rule  specifies  the 
following  test  methods: 

1.  Method  18  for  control  efficiency  in 
all  situations. 

2.  Method  25  for  control  efficiency 
determination  in  combustion  devices. 

3.  Method  25 A  for  the  20  ppmv  outlet 
TOC  concentration  standard. 

4.  Method  25A  in  control  efficiency 
determinations  in  the  situations 
described  in  the  introductory 
paragraphs  of  Part  60,  Appendix  A, 
Method  25  (when  direct  measurement 
by  FID  is  appropriate). 

The  importance  of  calibrating  a  FID 
reading  obtained  using  Method  25A 
with  respect  to  a  certain  compound 
(adjustment  by  response  factor)  depends 
on  how  the  Method  will  be  used  to 
demonstrate  compliance  with  the 
standard.  In  general,  the  EPA  believes 
that  an  accurate  response  factor  is 
necessary  in  cases  where  Method  25A  is 
used  to  demonstrate  control  efficiency 
across  a  device  where  the  composition 
of  the  stream  may  change,  or  in 
situations  where  multiple  components, 
including  non-HAP  VOC's,  are  present. 
Because  the  relative  proportion  of 


4.  Emission 


Federal  Register /Vol.  63,  No.  182 /Monday.  September  21,  1998/  Rules  and  Regulations       50305 


organic  compounds  may  change  across 
the  control  device,  appropriate  response 
factors  are  needed  to  accurately  quantify 
TCX:  at  the  inlet  and  outlet  of  a  control 
device.  In  addition,  the  final  rule  allows 
owners  and  operators  the  opportunity  to 
demonstrate  compliance  at  the  outlet  of 
a  control  device  by  measuring  20  ppmv 
TOC  or  less.  The  EPA  has  allowed 
owners  and  operators  to  calibrate  the 
FID  using  methane  or  the  predominant 
HAP  expected  in  the  emission  stream. 
The  use  of  methane  as  a  calibration  gas 
for  the  20  ppmv  TOC  alternative 
standard  is  based  on  the  response  factor 
of  methane  because  it  is  similar  to 
response  factors  of  HAP  that  are 
predominant  in  this  industry,  such  as 
methylene  chloride  and  methanol.  The 
EPA  intends  with  this  requirement  to 
minimize  the  burden  of  recalibration  for 
various  HAP  constituents  that  may 
actually  change  over  a  given  period  of 
time. 

4.  Emission  Profiles 

Many  commenters  requested 
clarification  of  the  methodology  for 
developing  an  emissions  profile,  which 
was  contained  in  §  63.1253(b)(iii)  of  the 
proposed  rule.  The  commenters  stated 
that  the  definition  of  emissions  profile 
implies  that  sources  must  prepare  a 
graph  of  HAP  emissions  versus  time. 
However,  because  EPA  included  the 
language  "the  average  hourly  HAP 
loading  rate  may  be  calculated  by  first 
dividing  the  HAP  emissions  fi-om  each 
episode  by  the  duration  of  each  episode, 
in  hours,  and  selecting  the  highest 
average  hourly  block  average",  the 
commenters  thought  that  EPA's  intent 
was  not  to  profile  emissions  versus 
time,  but  rather  to  simply  list  each  batch 
episode  and  the  average  hourly  HAP 
emissions  loading  from  each  episode. 
Additionally,  some  commenters  stated 
that  the  emission  profile  method 
seemed  very  complicated,  and  that 
personnel  with  operating  experience 
can  quickly  determine  the  worst-case 
conditions  for  a  control  device  without 
producing  the  extensive  information 
required  by  the  emissions  profile.  One 
commenter  suggested  changing  the 
language  of  §  63.1253(b)(7)(iii)(A)  by 
eliminating  the  phase  "must  include," 
so  that  sources  can  have  the  option  of 
discussing  an  alternative  means  of 
determining  appropriate  test  conditions 
with  the  p>ermitting  authority. 

The  Agency's  intent,  when  requiring 
the  development  of  an  emissions 
profile,  is  to  determine  the  maximum 
HAP  loading  to  a  control  device  over 
time.  Therefore,  the  rule  requires  that 
the  emissions  to  the  device  be  evaluated 
by  plotting  HAP  emissions  versus  time. 
The  EPA  has  not,  in  the  final  rule. 


changed  the  requirements  for 
developing  the  emissions  profile, 
although  EJPA  did  clarify  the  exact 
language  in  the  final  rule  to  address  the 
commenter's  concerns  about  the  clarity 
of  the  requirement.  Additionally,  two 
other  methods  for  developing  the 
emission  profile  were  provided  in  the 
final  rule. 

/.  Equations 

1.  Use  of  Equations  in  1978  CTG 

As  part  of  the  procediu*  to 
demonstrate  compliance  with  the 
emission  reduction  standard  for  process 
vents,  the  final  rule  requires  the  owner 
or  operator  to  determine  uncontrolled 
emissions  from  each  vent.  Equations  to 
calculate  emissions  from  certain  unit 
operations  are  provided  in  the  rule. 
Numerous  commenters  requested  that 
the  rule  also  allow  the  use  of  similar 
equations  for  the  same  unit  operations 
that  are  presented  in  the  1978  CTG.  The 
commenters  stated  that  although  the 
two  procedures  give  different  results, 
they  are  based  on  the  same  fundamental 
principles  and  neither  gives  better 
results.  The  commenters  provided  the 
following  additional  reasons  for 
allowing  use  of  the  equations  from  the 
1978  CTG:  (1)  the  MACT  floor  was 
based  on  data  from  the  industry,  which 
were  estimated  using  the  procedures  in 
the  1978  CTG,  (2)  sources  are  already 
using  the  procedures  in  the  1978  CTG 
to  comply  with  other  regulatory 
programs  and  would  incur  significant 
costs  to  invest  in  a  program  and  data 
systems  to  develop  and  maintain  a 
second  method  for  estimating 
emissions,  (3)  maintaining  two  sets  of 
emission  estimates  would  make  State 
review  and  compliance  efforts  complex 
and  confusing,  possibly  leading  to 
compliance  actions  for  perceived 
violations  of  one  estimate  but  not  the 
other,  and  (4)  the  emission  estimation 
equations  in  the  rule  are  based  on  the 
1994  ACT,  which  has  not  undergone 
public  review  and  comment. 

The  EPA  reevaluated  the  procedures 
for  calculating  imcontroUed  emissions 
and  concluded  that  except  for  two 
situations,  the  equations  in  both  the 
1978  CTG  and  the  1994  ACT  documents 
give  acceptable  estimates  of  emissions 
for  the  purposes  of  this  rule.  Therefore, 
both  sets  of  equations,  except  as  noted 
below,  are  included  in  the  final  rule  fpr 
existing  sources.  The  two  situations  for 
which  emission  estimation  procedures 
in  the  1978  CTG  are  not  acceptable  for 
this  rule  are:  (1)  purging  with  streams 
that  have  high  flow  rates  and  (2)  heating 
when  the  final  temperature  is  higher 
than  10  K  below  the  boiling  point.  The 
EPA  believes  this  change  mitigates  the 


commenters  concerns  because  the  two 
situations  where  the  1978  CTG 
procedures  are  not  allowed  affect  a 
small  number  of  streams.  Owners  and 
operators  will  have  to  redo  calculations 
for  existing  processes  under  these  two 
conditions.  In  addition,  the  owner  or 
operator  will  have  to  calculate 
uncontrolled  emissions  for  those  events 
that  the  owners/operators  have  only 
controlled  emission  estimates.  This  is 
because  the  1978  CTG  uses  condenser 
temperature  instead  of  vessel 
temperature.  Details  about  the  equations 
for  purging  and  heating  are  provided  in 
sections  VI.I.2.b  and  V1.I.3. 

2.  Procedures  to  Estimate  Emissions 
from  Purging 

a.  Equation.  The  equation  for  purging 
was  changed  in  the  final  rule  because 
the  term  that  accounts  for  the  increase 
in  flow  rate  due  to  the  volatilization  of 
Hap  was  inadvertently  left  out  of  the 
equation  in  the  proposed  rule  (i.e.,  the 
purge  flow  rate  needs  to  be  multiplied 
by  ^e  ratio  of  the  total  pressure  to  the 
partial  pressure  of  noncondensables  at 
saturation).  The  revised  equation  is 
identical  to  the  equation  in  the  1994 
ACT  and  gives  the  same  results  as  the 
equation  in  the  1978  CTG  as  long  as  the 
total  pressure  is  equal  to  760  mmHg. 

b.  Saturation  level  for  large  purge 
streams.  The  rule  requires  an  owner  or 
operator  to  assume  a  purge  stream 
greater  than  100  scfm  is  25  percent 
saturated.  One  commenter  believes  the 
assumption  that  the  vapor  phase  is  25 
percent  saturated  rather  than  100 
percent  saturated  is  merely  a  different 
assumption  and  is  not  based  on  better 
information.  The  commenter  also  stated 
that  assuming  streams  are  100  percent 
saturated  is  more  conservative  because 
it  will  overestimate  emissions,  whereas 
the  25  percent  assumption  will 
sometimes  overestimate  and  sometimes 
underestimate  emissions. 

The  assumptions  that  purge  streams 
with  flow  rates  less  than  or  equal  to  100 
scfm  are  100  percent  saturated,  and  that 
purge  streams  with  flow  rates  greater 
than  100  scfm  are  25  percent  saturated, 
are  based  on  modeling  analyses  that  are 
described  in  the  1994  ACT.  In  the  1994 
ACT,  the  mass  transfer  (of  toluene)  from 
the  liquid  to  the  purge  stream  was 
estimated  using  various  correlations  and 
a  range  of  design  and  operating 
parameters.  The  correlations  showed  the 
purge  streams,  especially  purge  streams 
with  high  flow  rates,  were  well  below 
saturation  for  all  but  the  most  agitated 
vessels  or  vessels  with  very  shallow 
head  space.  Assuming  these  large 
streams  are  completely  saturated  would 
result  in  significantly  overestimated 
uncontrolled  emissions. 
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Overestimating  uncontrolled 
emissions  leads  to  at  least  two 
problems.  First,  for  a  condenser, 
overestimating  uncontrolled  emissions 
means  the  control  efficiency  of  fhe 
condenser  will  be  overstated  (and  the 
condenser  will  operate  at  a  higher 
temperature  than  is  actually  needed  to 
meet  the  standard).  A  second  problem 
with  overestimating  the  uncontrolled 
emissions  is  that  even  if  the  control 
efficiency  is  l)eing  met  (say  with  an 
incinerator),  the  quantity  of  emissions 
reductions  would  also  be  overestimated, 
which,  if  this  stream  were  used  in 
emissions  averaging,  would  result  in 
overestimatioD  of  credits.  To  mitigate 
these  problems,  EPA  reviewed  the 
results  of  the  modeling  analyses  and 
selected  values  that  while  still 
conservative  greatly  reduce  the  potential 
amount  of  overestimation.  The 
correlations  showed  that  under  all  types 
of  conditions,  the  degree  of  saturation 
declines  rapidly  with  increases  in  purge 
flow  rate  up  to  about  100  scfm,  and  then 
nearly  levels  off;  the  "knee"  of  the  curve 
was  at  about  100  scfin  for  every 
scenario.  For  all  modeled  scenarios, 
purge  flow  rates  greater  than  100  scfm 
were  always  less  than  25  percent  of 
saturation.  Based  on  these  results,  the 
EPA  believes  that  assuming  purge 
streams  with  flow  rates  greater  than  100 
scfim  are  25  percent  saturated  rather 
than  100  percent  saturated  results  in  a 
better  estimate  of  emissions,  more 
accurate  operating  parameters,  and 
reasonable  credits  for  emissions 
averaging.  Thus,  the  requirement  to 
assume  purge  streams  with  flow  rates 
greater  than  100  scfm  are  25  percent 
saturated  was  retained  in  the  final  rule; 
but  an  owner  or  operator  also  may 
conduct  an  engineering  assessment  to 
show  that  another  value  is  more 
appropriate. 

3.  Procedures  to  Estimate  Emissions 
-from  Heating 

a.  Heatup  temperature  within  50  K  of 
boiling.  When  the  contents  of  a  vessel 
are  heated  to  a  temperature  within  50  K 
of  boiling,  the  proposed  rule  would 
require  the  owner  or  operator  to 
calculate  emissions  in  increments.  One 
increment  covered  the  range  from  the 
initial  vessel  temperature  to  the 
temperature  50  K  below  the  boiling 
point.  The  procedure  then  required 
estimates  for  each  5  K  temperature  range 
up  to  the  final  heatup  temperature.  One 
commenter  believes  calculating  over  5  K 
increments  is  overly  conservative.  Other 
commenters  believe  the  approach  is  an 
error  because  it  differs  from  the 
approach  in  the  1994  ACT. 

As  noted  in  section  VI.I.l,  EPA  is 
changing  the  rule  to  include  the 


equations  from  the  1978  CTG  and  the 
1994  ACT  as  well  as  the  approach  in  the 
proposed  rule  for  most  heatup 
conditions  at  existing  sources.  In 
response  to  industry  concerns,  the  EPA 
is  also  reducing  the  temperature  cutoff 
fi-om  50  to  10  K  below  the  boiling  point. 
The  concept  of  a  cap  is  retained  because 
the  procedures  in  the  1978  CTG  and  the 
1994  ACT  can  greatly  overestimate 
emissions  when  the  final  heatup 
temperature  is  close  to  the  boiling  point. 
The  equation  in  the  1978  CTG  estimates 
emissions  assuming  equilibrium  at  the 
temperature  of  a  receiver  (i.e.,  the 
equation  uses  a  ratio  of  the 
condensables  partial  pressure  to  the 
noncondensables  partial  pressure  at 
equilibrium).  This  procedure  does  not 
specify  what  equilibrium  conditions 
should  be  used  in  the  absence  of  a 
condenser.  If  the  equilibriimi  partial 
pressures  at  the  final  heatup 
temperature  are  used,  the  equation 
overestimates  emissions.  The 
overestimate  is  most  significant  when 
the  final  heatup  temperature  is  close  to 
the  boiling  point  because  the  partial 
pressures  ratio  (condensables  to 
noncondensables)  increases 
exponentially  with  increasing 
temperature,  and  goes  to  infinity  as  the 
temperature  approaches  the  boiling 
point.  Using  the  average  of  the  ratios  at 
the  initial  and  final  temperatures,  as  is 
done  in  the  1994  ACT,  also  can 
overestimate  emissions.  The  EPA 
believes  calculating  emissions  over  the 
5  K  increments  when  the  final  heatup 
temperature  is  above  the  temperature  10 
K  below  the  boiling  point  is  a 
reasonable  compromise  between  the 
accuracy  of  the  estimate  and  the  effort 
needed  to  perform  the  calculation. 

b.  Emissions  From  Process  Condenser. 
Under  the  proposed  rule,  if  the  contents 
of  a  vessel  are  heated  to  the  boiUng 
point  and  the  vessel  operates  with  a 
process  condenser,  the  emissions  would 
be  calculated  using  both  the  heatup  and 
displacement  equations.  One 
commenter  noted  that  this  procedure 
results  in  negative  emissions.  The  EPA 
reevaluated  this  equation  and 
determined  that  this  result  occurs  only 
if  the  process  condenser  operates  at  a 
temperature  lower  than  the  initial 
temperature  of  the  vessel.  To  correct 
this  problem,  the  final  rule  states  that 
either  the  heatup  procedure  in  the  1978 
CTG  or  a  variation  of  this  procedure  is 
to  be  used.  The  variation  allows  the 
owner  or  operator  to  use  a  vapor-liquid 
equilibrium  relationship  other  than 
Raoult's  law  and  to  use  the  actual 
system  pressure  rather  than  assuming 
the  system  is  at  atmospheric  pressure. 
Both  procedures  are  also  applicable 


when  the  qondenser  temperature  is 
higher  than  the  initial  temperature  of 
the  vessel. 

4.  Vapor-Liquid  Equilibrium 
Relationships  for  Multicomponent 
Systems 

To  estimate  emissions,  the  rule 
specifies  that  owners  and  operators 
assume  one  of  four  vapor-liquid 
equilibrium  (VLE)  relationships  apply, 
depending  on  the  system  conditions. 
These  relationships  are:  (1)  Raoult's  law, 
(2)  Henry's  law,  (3)  a  VLE  relationship 
based  on  the  use  of  activity  coefficients 
(obtained  experimentally  or  from 
models)  to  correct  for  nonideality  in  the 
liquid  phase,  and  (4)  the  assumption 
that  components  of  the  system  behave 
independently  so  that  the  sum  of  all 
HAP  vapor  pressures  is  equal  to  the 
total  HAP  partial  pressure.  Once  the 
applicable  VLE  relationship  is 
established,  the  HAP  partial  pressure(s) 
can  be  determined  and  used  in  the 
applicable  equation  to  estimate  the  HAP 
emissions. 

Two  commenters  expressed  concern 
about  some  of  the  VLE  relationships  that 
the  rule  requires  for  estimating 
emissions  from  multicomponent 
systems.  The  commenters  concur  with 
EPA  that  Raoult's  law  is  appropriate  for 
miscible  systems.  The  commenters  also 
acknowledged  that  use  of  Henry's  law  is 
generally  more  accurate  that  Raoult's 
law  in  predicting  vdpor  mole  fraction 
for  mixtures  below  the  solubility  limit, 
but  they  stated  that  this  approach  is 
excessively  difficult  and  unworkable 
because  Henry's  law  constants  are  not 
available  for  many  of  the  solvents  and 
reagents  used  in  the  pharmaceuticals 
industry.  Therefore,  the  commenters 
would  prefer  to  use  Raoult's  law  for 
these  mixtures.  For  multicomponent 
systems  in  which  the  compoimds  are 
not  miscible  or  are  only  partially 
miscible,  the  commenters  opposed  the 
use  of  equilibrium  relationships  based 
on  activity  coefficients  because 
developing  activity  coefficients  is 
burdensome.  As  an  alternative,  the 
commenters  recommended  using  an 
approach  in  which  each  liquid  phase  is 
treated  independently,  and  emissions 
from  each  phase  are  calculated 
separately. 

The  final  rule  clarifies  EPA's  intent 
regarding  the  use  of  vapor-liquid 
equilibrium  relationships.  If  the 
components  are  miscible  in  one  another, 
Raoult's  law  may  be  used  when  it  is 
applicable.  However,  if  a  miscible 
solution  is  not  well  characterized  by 
Raoult's  law,  activity  coefficients  must 
be  used.  For  dilute  aqueous  mixtures, 
Henry's  law  must  be  used.  The  EPA 
rejects  the  commenter's  argument  to  use 
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Rabult's  law  due  to  the  lack  of  Henry's 
law  constants;  Table  I  of  appendix  C  in 
40  CFR  63  contains  Henry's  law 
constants  at  25°C  and  lOO'C  for  125  of 
the  most  common  organic  HAP 
compounds.  For  HAP  compounds  that 
are  not  on  the  list,  the  owner  or  operator 
must  estimate  the  Henry's  law  constant. 
For  systems  with  multiple  liquid 
phases,  the  owner  or  operator  may 
either  use  activity  coefBcients  or,  as 
suggested  by  the  commenter,  assume  the 
components  behave  independently  and 
assimie  the  HAP  vapor  pressures  and 
partial  pressures  are  equal. 

5.  Emission  Estimation  Equations 
Versus  Engineering  Assessments 

The  rule  lists  two  conditions  under 
which  an  owner  or  operator  may 
conduct  an  engineering  assessment  to 
show  that  equations  in  the  rule  are  not 
appropriate:  (1)  if  available  test  data  and 
the  results  of  calculations  using  an 
equation  differ  by  more  than  20  percent 
and  (2)  if  the  ovraer  or  operator  can 
demonstrate  through  any  other  means 
that  the  emission  estimation  equations 
are  not  appropriate  for  a  given  batch 
emissions  episode.  Several  commenters 
stated  that  both  conditioift  should  be 
deleted  from  the  rule.  The  commenters 
rationale  for  deleting  the  conditions 
shows  the  language  in  the  proposed  rule 
did  not  convey  EPA's  intent.  As  a  result, 
the-conditions  are  rewritten  in  the  final 
rule  for  clarity,  and  additional 
clarification  is  provided  in  the  following 
paragraphs  of  today's  notice. 

Batch  emission  episodes  may  be  due 
to  a  unit  operation  that  is  described  by 
an  equation  in  the  rule  or  to  a  unit 
operation  that  is  not  described  by  an 
equation  in  the  rule.  Estimating 
emissions  using  the  applicable  equation 
is  always  the  standard  approach  for 
emissions  episodes  that  are  covered  by 
an  equation.  However,  an  owner  or 
operator  also  always  has  the 
opportunity  to  conduct  an  engineering 
assessment  to  demonstrate  and  get 
approval  to  use  another  emission 
estimation  technique.  The  intent  of  the 
first  condition  is  to  indicate  that  an 
owner  or  operator  could  include  such  a 
discrepancy  between  test  data  and 
calculations  in  an  engineering 
assessment  and  it  would  be  considered 
evidence  that  the  equation  is  not 
appropriate  (provided,  of  course,  that 
the  permitting  authority  agrees  that  the 
test  data  were  obtained  under 
"representative  conditions").  The 
purpose  of  the  second  condition  is  to 
indicate  that  other  information  may  also 
be  used  in  the  design  evaluation  as 
evidence  that  an  equation  is  not 
appropriate.  Again,  the  permitting 
authority  would  have  to  approve  the  use 


of  any  proposed  alternative  to  the 
equation. 

The  conditions  have  nothing  to  do 
with  estimating  emissions  for  batch 
emissions  episodes  from  unit  operations 
that  are  not  described  by  equations  in 
the  rule.  For  such  emissions  episodes, 
an  owner  or  operator  would  be  required 
to  conduct  an  engineering  assessment  to 
show  how  emissions  will  be  estimated. 

6.  Calculation  of  Controlled  Emissions 

Two  commenters  stated  that  the  rule 
should  allow  the  use  of  techniques  in 
the  1978  CTG  to  calculate  controlled 
emissions  from  a  condenser.  The 
commenters  stated  that  the  procedures 
in  the  proposed  rule  cannot  be  used 
because  they  specify  the  use  of  system 
temperature,  whereas  the  correct 
technique,  which  is  used  in  the  1978 
CTG,  is  to  use  the  exit  gas  temperature 
from  the  condenser.  One  commenter 
also  stated  that  even  when  the  equations 
in  the  rule  and  the  1978  CTG  are 
identical,  "implementation  differences" 
cause  the  controlled  emissions  estimates 
to  differ.  To  address  the  commenters' 
concerns,  the  final  rule  specifies  both 
the  applicable  equation  and  any  changes 
to  the  temperature  or  volume  that  are 
needed  for  calculating  controlled 
emissions. 

/.  Monitoring  Requirements 

Many  commenters  objected  to  the  use 
of  monitoring  parameters  for  the 
determination  of  a  source's  compliance 
status  on  a  continuous  basis.  Their 
central  issue,  for  many  emission  streams 
controlled  in  this  industry  (e.g.,  batch, 
nondedicated,  possibly  manifolded 
together  and  routed  to  common  control), 
is  that  an  exceedance  of  a  parameter 
level,  as  measured  on  15-minute 
intervals  and  averaged  over  a  24-hour 
basis,  may  not  necessarily  constitute  a 
violation  of  the  93  percent  control 
requirement  for  the  process  for  the 
following  reasons: 

1.  If  the  parameter  is  conservative,  the 
device  will  operate  above  the  required 
efficiency: 

2.  The  loading  on  the  control  device 
may  be  less  than  the  assimied  loading 
used  to  set  the  parameter,  so  the  device 
provides  adequate  control  even  though 
the  parameter  has  not  been  attained; 

3.  The  actual  compounds  in  the 
emission  streams  may  be  easier  to  treat 
than  those  used  to  set  the  parameter; 
and 

4.  The  excursion  may  occur  when 
there  are  little  or  no  HAP  emissions 
from  the  process  routed  to  the  device. 

The  EPA  had  solicited  comment  on 
this  issue,  and  at  that  time,  had 
questioned  why  the  industry  couldn't 
set  multiple  parametric  levels  for 


control  devices  to  account  for  different 
operating  scenarios.  The  commenters 
countered  that,  especially  in  the  case  of 
manifolded,  end-of-line  devices,  it  is  not 
possible  to  predict  with  precision  what 
conditions  will  exist  at  any  point  in 
time.  Rather  than  establishing,  up-front, 
a  complex  "grid"  of  parameters  that  will 
serve  all  potential  combinations  of 
operating  scenarios,  they  would  want  to 
set  conservative  parametric  levels  as  a 
screening  mechanism  for  determining 
whether  or  not  emission  limits  might 
have  been  exceeded,  with  an  option  to 
evaluate  actual  parameter  excursions  on 
a  case-by-case  basis  after  exceedances 
had  occurred  to  determine  whether  an 
emission  limit  was  actually  exceeded. 

The  commenters  recommended  that 
the  rule  provide  that  a  parameter 
exceedance  must  be  reported  to  the 
permitting  authority,  with  the 
opportunity  to  rebut  the  presumption 
that  the  emission  limit(s)  have  been 
exceeded.  Other  commenters  suggested 
that  sources  be  treated  in  a  manner 
consistent  with  the  Compliance 
Assurance  Monitoring  (CAM)  rule, 
which  provides  only  that  an  excursion 
of  a  monitored  parameter  is  an 
indication  that  an  emission  standard 
may  have  been  exceeded,  but  makes  no 
automatic  finding  of  a  violation  of  that 
emission  standard. 

In  general,  EPA  recognizes  two  basic 
approaches  to  assuring  that  control 
devices  used  by  the  owner  or  operator 
to  achieve  compliance  are  properly 
operated  and  maintained  so  that  the 
owner  or  operator  continues  to  achieve 
compliance  with  applicable 
requirements.  One  method  is  to 
establish  monitoring  as  a  method  for 
directly  determining  continuous 
compliance  with  the  applicable 
requirements.  The  Agency  has  adopted 
this  approach  in  part  63  standards,  and 
is  committed  to  following  this  approach 
whenever  appropriate  in  future 
rulemakings.  Another  approach  is  to 
establish  monitoring  for  \he  purposes  of 
dociunenting  continued  operation  of  the 
control  devices  that  are  designed  to 
provide  a  reasonable  assurance  of 
compliance,  indicating  excursion  from 
these  ranges,  and  correcting  problems 
creating  excursions^  This  second 
approach  is  outlined  in  the  CAM  rule, 
which  applies  to  sources  that  are  not 
currently  subject  to  part  63  standards. 

When  determining  appropriate 
monitoring  options,  EPA  considers  the 
availability  and  feasibility  of  the 
following  monitoring  strategies  in  a 
"top-down"  fashion:  (1)  CEMS  for  the 
actual  HAP  emitted,  (2)  CEMS  for  HAP 
surrogates,  (3)  monitoring  operating 
parameters,  and  (4)  work  practice 
standards.  In  evaluating  the  use  of 
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CEMS  in  this  standard,  monitoring  of 
individual  HAP  species  was  not  found 
to  be  reasonable  or  technically  feasible 
for  many  streams.  However,  in  the  case 
of  continuous  monitoring  of  surrogates, 
continuous  TOC  monitoring  is 
considered  a  more  viable  monitoring 
option  and  is  provided  for  some 
instances  in  the  rule.  (See  discussion  on 
alternative  standard  and  on  monitoring 
for  carbon  bed  systems.)  Monitoring  of 
control  device  operating  parameters  is 
considered  appropriate  for  many  other 
emissicm  sources,  and  therefore,  most  of 
the  other  monitoring  options  provided 
in  the  final  rule  are  based  on  parametric 
monitoring. 

The  EPA  has  considered  the 
commenters'  argument  that  an 
exceedance  of  a  monitoring  parameter  is 
not  necessarily  an  exceedance  of  an 
emission  limit,  especially  as  described 
in  the  generic  situations  provided 
above.  In  the  first  three  situations,  EPA 
believes  that  as  long  as  the  source  is 
given  the  flexibility  to  select  operating 
parameters,  including  the  option 
retained  from  the  proposed  rule  to  allow 
the  owner  or  operator  to  set  multiple 
parameter  levels  for  different  operating 
conditions,  then  the  biutlen  is  on  the 
source  to  remain  within  the  parameter 
or  parameter(s). 

To  address  the  potential  disparity 
between  parameter  limit  exceedances 
and  emissioiUimit  exceedances,  the 
final  rule  comains  two  different  types  of 
continuous  compliance  violations. 
Where  a  source  is  using  a  CEMS  to 
monitor  compliance  with  the  20  ppmv 
alternative  standard,  an  exceedance  is 
defined  as  a  violation  of  the  emission 
limit.  Similarly,  because  the  exit  gas 
temperature  of  a  condenser  is  so  closely 
correlated  with  emissions,  a  condenser 
temperature  exceedance  is  considered  a 
violation  of  the  emission  limit. 
Exceedances  of  other  types  of  parameter 
limits  are  defined  as  violations  of  an 
operating  limit,  rather  than  violations  of 
the  emission  limit. 

In  response  to  industry's  preference  to 
evaluate  parameter  levels  after  an 
exceedance  of  a  conservative  parameter 
level  to  determine  whether  an  emission 
limit  was  exceeded  (thereby  eliminating 
the  need  for  a  complex  grid  of  preset 
parameter  levels),  EPA  believes  that  the 
establishment  of  compliance  levels  prior 
to  operation  of  the  device  or  process  is 
imperative;  otherwise,  the  constant 
opportunity  for  rebutting  a  violation  of 
the  standard  would  render  the  standard 
unenforceable.  While  EPA  is  sensitive  to 
industry's  need  to  minimize  its 
compliance  bUrden,  EPA  believes  that 
the  burden  placed  on  State  agencies  to 
consider  the  amount  of  information  that 


the  rebuttable  presimiption  option 
would  encourage  is  not  reasonable. 

In  response  to  the  fourth  generic 
situation  described  by  industry,  EPA 
has  provided  in  the  final  rule, 
clarification  of  situations  (no  flow) 
when  exceedances  of  preset  parameters 
would  not  constitute  a  violation  of  the 
standard. 

For  reasons  described  above,  EPA 
rejects  the  assertion  that  the  parametric 
levels  should  not  be  used  as  a  direct 
indicate  of  compliance.  The  EPA 
believes  that  conditions  in  the  pressed 
rule  which  have  been  retained  in  the 
final  rule  including  options  for  setting 
parameters,  coupled  with  clarifying  the 
averaging  times  fcH*  ccnnpliance 
determinations  and  establishing  valid 
data  criteria  fw  monitored  parameters 
should  address  concerns  of  commenters, 
while  retaining  the  enforceability  of  the 
standard.  The  final  rule  provides 
options  for  presetting  multiple 
parameter  levels  to  account  for  variation 
in  batch  emission  stream  characteristics 
within  emission  sources  (as  proposed), 
and  to  account  for  variability  in 
combined  stream  characteristics  in 
manifolds. 

The  final  rule  provides  owners  and 
operators  with  the  option  of  setting 
averaging  times  based  on  either  a 
"block"  of  time  suitable  for  the  expected 
variations  of  emission  stream 
characteristics  bom  a  batch  process 
(determined  by  the  owner  or  operator, 
with  some  restrictions),  or  a  24-hour 
basis  (as  proposed). 

The  final  rule  also  provides  owners 
and  operators  with  an  opportunity  to 
verify  compliance  based  on  a  review  of 
operating  logs  during  periods  of 
exceedances.  Exceedances  will  not 
constitute  violations  of  subpart  GGG 
during  periods  when  a  parameter  has 
been  set  based  on  worst-case  conditions, 
or  other  conditions  that  were  not 
representative  of  the  conditions  in  the 
device  during  the  exceedance,  if  the 
owner  or  operator  has  predetermined 
other  levels  that  ensure  compliance 
with  the  standards  for  these 
representative  periods.  If  predetermined 
levels  were  established,  the  owner  or 
operator  can  also  determine  compliance 
for  discrete  streams  in  manifolds  by 
referencing  tO  these  limits. 

Additionally,  monitored  data 
obtained  during  periods  in  which  no 
flow  to  the  control  device  occur  should 
not  be  considered  valid;;  during  such 
periods,  the  final  rule  allows  for  the 
exclusion  of  such  data  fi-om  the  daily  or 
block,  averages.  The  use  of  a  flowmeter 
to  identify  and  exclude  such  periods 
from  compliance  average  is  therefore 
required  in  the  final  rule,  if  they  cannot 
otherwise  be  predicted. 


K.  Recordkeeping  and  Reporting 
Requirements 

Issues  related  to  the  amoimt  and 
type(s)  of  recordkeeping  and  reporting 
requirements  that  were  included  in  the 
proposed  rule  were  raised  by 
commenters  representing  both  industry 
and  enforcement  agencies.  The 
pharmaceutical  manufacturing  industry 
involves  a  wide  variety  of  processes, 
products,  and  resulting  emissions.  In 
order  to  demonstrate  compUance  with 
the  necessary  MACT  requirements, 
detailed  records  are  needed  to  have  a 
reliable,  documented  record  of  how  the 
source  complied  with  the  regulation. 
The  EPA  has  made  a  concerted  effort  to 
reduce  the  recordkeeping  requirements 
of  the  final  pharmaceutical  rule.  The 
EPA  recognizes  that  unnecessary 
recordkeeping  and  reporting 
requirements  would  burden  both  the 
affected  source  and  EPA/State 
enforcement  agencies  and  will  continue 
to  review  requirements  to  identify  and 
implement  other  possible  streamlining 
measures. 

The  EPA  has  reviewed  the 
recordkeeping  and  reporting 
requirements  required  by  the  proposed 
rule  and  has  eliminated  those  areas 
where  duplicative  and  inapplicable 
requirements  were  proposed.  Most  of 
these  changes  involved  areas  where  the 
referenced  General  Provision 
requirements  were  not  directly 
applicable  to  this  industry. 
Clarifications  and/or  additional 
language  have  been  added  to  tailor  the 
recordkeeping  and  reporting 
requirements  to  the  relevant  data  needs 
from  pharmaceutical  manufacturing 
operations.  Table  1  in  today's  final 
regulation  was  modified  to  include  a 
summary  column  describing  the 
relevant  information  in  each  part  of  the 
General  Provisions,  and  more 
information  was  added  to  better  relate 
the  requirements  of  the  final  rule  and 
those  in  the  General  Provisions. 

Comments  on  precompliance 
reporting  were  varied  depending  on  the 
commenter's  perspective  and 
experience.  Some  commenters  viewed 
the  precompliance  reporting 
requirements  as  burdensome  and 
restrictive.  One  commenter  stated  that 
submittal  dates  for  reports  and 
notifications  due  prior  to  the 
compliance  date  are  much  too  early, 
unnecessary,  and  can  be 
counterproductive.  Two  commenters 
stated  that  the  Precompliance  Report 
should  be  due  only  3  months  prior  to 
the  compliance  date.  Other  commenters 
argued  that  the  "early"  due  date  for  the  • 
Precompliance  Report  is  valuable 
because  it  provides  a  practical  means  of 
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ensuring  that  a  source  is  aware  of  the 
upcoming  deadline.  One  of  the 
commenters  also  stated  that  the 
description  of  test  conditions  and  limits 
of  operation  for  control  devices  tested 
under  normal  conditions  and  the 
corresponding  monitoring  parameter 
values  should  be  submitted  as  part  of 
the  Pretest  Notification  Report  rather 
than  with  the  Precompliance  Report.  In 
response,  the  Agency  revised  the 
submittal  dates  for  the  precompliance 
report  and  the  emissions  averaging 
implementation  plan  to  6  months  prior 
to  the  compliance  date.  The  Agency 
believes  the  final  submittal  dates  and 
data  requirements  for  the  precompliance 
report  are  adequate  to  provide  the 
enforcement  agencies  with  sufficient 
time  to  review  the  information. 

Some  commenters  also  suggested  that 
the  use  of  alternative  parameters  be 
included  in  the  precompliance  report 
and  that  periodic  testing  be  done  to 
correlate  actual  emission  rates  to 
alternative  parameters.  The  EPA 
response  to  this  issue  is  addressed  in 
section  J/I.L  of  this  preamble. 

One  commenter  suggested  that 
sources  be  required  to  establish  an 
eff^ective  environmental  management 
system  to  eliminate  much  of  the 
paperwork  burden  associated  with  the 
proposed  recordkeeping  and  reporting 
requirements.  The  Agency  believes  an 
en^ective  environmental  management 
system  can  be  used  to  comply  with  all 
the  requirements  of  the  final  rule 
provided  the  system  is  based  on  meeting 
the  MACT  requirements  in  the  final 
rule.  Sources  are  free  to  submit  an 
alternative  compliance  plan  to  the 
appropriate  agency  to  review/approve  in 
lieu  of  any  or  all  recordkeeping  or 
reporting  requirements. 

Commenters  also  raised  issues  related 
to  data  availability  stating  that  the 
proposed  requirements  were 
unreasonable,  impracticable,  and  more 
stringent  than  those  for  other  industries. 
The  Agency  does  not  agree  with  these 
comments. 

L.  Permitting  and  Compliance  Options/ 
Change  Management  Strategy 

1.  Proposal  Comments  Received 

In  the  April  1997  proposal,  the  EPA 
solicited  comment  on  the  interaction  of 
this  standard  with  the  title  V  operating 
permits  program,  implemented  at  40 
CFR  part  70.  In  addition,  the  Agency 
requested  comment  on  an  approach 
which  would  incorporate  by  reference 
the  Notification  of  Compliance  Status 
Report  (NOCSR)  into  a  pharmaceutical 
manufacturing  facility's  title  V  permit. 
The  EPA  also  solicited  comment  on  the 
types  of  operational  changes  that  would 


trigger  revision  of  the  operating  permit 
imder  title  V.  However,  in  soliciting 
comment  on  these  issues,  the  Agency 
did  not  propose  to  revise  part  70 
through  the  establishment  or 
implementation  of  subpart  GGG. 

Commenters  to  the  proposed  subpart 
GGG  raised  several  issues  with  respect 
to  process  changes  at  pharmaceutical 
facilities,  which  they  claimed  would 
result  in  a  potentially  unmanageable 
title  V  permit  administrative  process. 
The  pharmaceutical  industry  produces  a 
wide  range  of  existing  and  new  and/ or 
improved  products  primarily  through 
the  use  of  nondedicated  equipment 
operated  in  a  batch  production  mode. 
Commenters  were  fearful  that  frequent 
changes  in  the  use  of  existing 
equipment  as  well  as  the  additions  of 
new  equipment  at  pharmaceutical 
facilities  would  require  frequent 
revisions  to  the  operating  permits  for 
these  facilities.  These  commenters 
predicted  that  such  permit  revisions 
would  result  in  delays  in  implementing 
process  changes  and  cause  significant 
new  administrative  burdens  on  the 
facility  and  permitting  authority. 

The  preamble  to  the  proposed  rule 
described  the  NOCSR  as  the  compliance 
"blueprint"  for  implementation  of  the 
standard,  containing  "[ajU  information 
regarding  documentation  of  the  facility's 
compliance  status  with  regard  to  the 
standard. ..."  This  information  would 
include  "process  descriptions, 
emissions  estimates  from  those 
processes,  control  device  performance 
documentation,  and  continuous 
compliance  demonstration  strategies, 
including  monitoring."  The  EPA 
solicited  comment  on  whether  the 
NOCSR  could  be  initially  incorporated 
by  reference  into  the  title  V  permit  and 
whether  the  permit  could  be  revised  as 
necessary  through  quarterly  update 
reports.  The  proposal  posited  that  only 
changes  requiring  site-specific  approval 
(such  as  the  use  of  a  monitoring 
parameter  that  was  not  identified  in  the 
standard)  would  trigger  some  significant 
review  action  under  title  V.  The  Agency 
expressed  the  view  that  this  approach 
would  allow  enough  flexibility  for 
sources  to  make  operational  changes  as 
necessary  as  well  as  changes  to 
operating  and  compliance  procedures 
without  additional  approval,  if  the 
changes  were  straightforward,  and 
would  assure  that  the  compliance  plan 
for  the  facility  would  always  be 
reasonably  current. 

Most  commenters  did  not  support  an 
ongoing  implementation  strategy  based 
on  permit  revision  for  operational 
changes,  even  if  it  could  be  streamlined. 
Several  industry  commenters  strongly 
reiterated  concerns  about  the  potentially 


huge  administrative  problems 
associated  with  implementing  subpart 
GGG  within  title  V  permits. 

In  particular,  PHRMA  recommended 
an  approach  under  which  facilities  that 
have  been  issued  a  title  V  permit  before 
subpart  GGG  is  finalized  would  be 
required  to  apply  for  a  minor  permit 
modification  (MPM)  by  the  due  date  for 
the  NOCSR.  The  suggested  MPM  _ 

application  would  include:  (1)  a  list  of 
applicable  subpart  GGG  requirements 
that  should  be  included  in  the  permit 
itself  (including  a  "menu"  of  applicable 
process  vent,  tank,  and  wastewater 
standards);  (2)  a  requirement  for  the 
faciUty  to  submit  a  compliance  plan  that 
outlines  the  regulated  entities  within 
the  affected  source  (such  list  should 
include  the  identification  of  regulated 
processes,  process  vents,  tanks,  and 
wastewater  PODs;  a  determination  as  to 
which  substantive  standard  applies  to 
each:  and  a  list  of  corresponding  testing, 
monitoring,  record  keeping,  and 
reporting  requirements);  (3)  a 
requirement  for  the  facility  to  update 
the  plan  when  a  compliance 
requirement  changes;  (4)  a  requirement 
to  submit  the  plan  to  the  permitting 
authority  every  6  months;  and  (5)  a 
requirement  to  operate  in  accordance 
with  the  plan.  For  facilities  that  have 
not  been  issued  a  title  V  permit  until 
after  subpart  GGG  is  finalized,  a 
facility's  initial  permit  would  be  issued 
to  include  these  five  items.  Facilities 
that  trigger  new  source  MACT  would  be 
required  to  apply  for  a  significant 
permit  modification  (SPM)  prior  to 
implementing  the  triggering  change. 
Under  this  approach,  PHRMA  believes 
that  a  source  could  make  most  changes 
at  the  affected  facility  without  triggering 
a  title  V  permit  revision,  provided  the 
compliance  plan  was  updated  to 
indicate  the  new  regulated  entities  and/ 
or  new  requirements  that  would  result 
from  the  change,  thus  avoiding  delay 
while  ensuring  that  the  part  70 
requirements  are  satisfied  through 
timely  recording  of  the  requirements 
applicable  to  the  source. 

Title  V  requires  operating  permits  to 
assure  compliance  with  all  applicable 
requirements  at  a  source,  including  a 
section  112  standard  such  as  subpart 
GGG.  An  existing  source  subject  to 
subpart  GGG  must  include  in  its 
operating  permit  by  the  time  of  the 
standard's  compliance  date — the  latest 
date  by  which  most  provisions  of  the 
standard  would  become  applicable 
requirements  at  existing  affected 
sources-sufficient  permit  terms  and 
conditions  to  assure  compliance  with 
the  standard.  If  a  source's  initial  title  V 
permit  does  not  include  terms  to  assure 
compliance  with  subpart  GGG  by  the 
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compliance  date,  the  permit  must  be 
revised  to  incorporate  the  standard  not 
later  than  18  months  after  the  standard's 
promulgation.  See  CAA  section 
502(b)(9).  This  will  ensure  that  subpart 
GGG  is  reflected  in  title  V  permits  for 
pharmaceutical  facilities  by  the  time  of 
the  compliance  date  and  as  required  by 
statute,  since  the  compliance  date  for 
subpart  GGG  is  up  to  36  months  after 
the  standard's  promulgation  (see  section 
63.1250(f)(1).  Consistent  with  section 
502(b)(6)  of  the  Act,  however,  if  the 
standard  is  promulgated  when  fewer 
th^  3  years  remain  on  a  major  source's 
permit  term,  a  permitting  authority's 
program  may  reflect  the  option  not  to 
require  revisions  to  the  permit  to 
incorporate  the  standard.  The  Act 
permits  State  programs  to  require 
revisions  to  the  permit  to  incorporate 
the  standard  in  such  instances, 
however,  so  any  sources  with  fewer 
than  3  years  remaining  on  their  permits 
upon  the  promulgation  of  today's 
action,  should  consult  their  State 
permitting  program  regulations  to 
determine  whether  revision  to  their 
permits  is  necessary  to  incorporate 
subpart  GGG. 

Tne  EPA  does  not  believe  that 
PHRMA's  recommended  permitting 
approach  would  ensure  that  operating 
permits  for  pharmaceutical  facilities 
assure  compliance  with  subpart  GGG  by 
the  standard's  compliance  date  and 
subsequently  during  the  permit  term. 
PHRNIA  recommends  including  basic 
f>ermit  content  information — such  as  the 
identification  of  regulated  emissions 
units  and  activities,  and  their  associated 
compliance  requirements — in  an  off- 
permit  compliance  plan,  when  such 
information  is  appropriately  required  in 
the  permit.  The  proposal  addressed  this 
point  by  soliciting  comment  on  the 
incorporation1)y  reference  into  the 
facility's  permit  of  the  NOCSR.  The  EPA 
believes  that  it  is  possible  to  provide  the 
flexibility  sought  by  pharmaceutical 
manufacturers  while  maintaining 
Congress'  intent  that  the  title  V  permit 
contain  all  of  the  applicable  Federal 
requirements.  However,  neither  the 
proposal  nor  today's  fmal  rule  purports 
to  revise  part  70  to  accomplish  this 
transfer  of  permit  content  from  the 
permit  to  an  off-permit  compliance 
plan,  and  EPA  does  not  believe  that  a 
MACT  standard  such  as  this  is  the 
appropriate  vehicle  to  accomplish 
revisions  to  part  70.  A  separate 
rulemaking  is  currently  underway  to 
revise  part  70,  and  features  of  today's 
approach  may  be  adopted  in  that 
rulemaking. 

Moreover,  for  facilities  that  have  been 
issued  a  title  V  permit  before  the  MACT 
is  promulgated,  PHRMA's 


recommended  approach  would  not  meet 
the  requirement  that  these  permits 
assure  compliance  writh  subpart  GGG  by 
the  standard's  compliance  date.  In 
addition,  the  approach  would  not  satisfy 
section  502(b)(9)'s  requirement  that 
such  permits  be  revised  not  later  than 
18  months  after  the  promulgation  of 
subpart  GGG.  PHRMA  recommended 
that  facilities  that  have  been  issued  a 
title  V  permit  before  the  MACT  is 
promulgated  be  required  only  to  apply 
for  a  MPM  by  the  due  date  for  the 
NOCSR.  The  due  date  for  the  NOCSR 
under  subpart  GGG  can  fall  as  late  as 
150  days  after  the  compliance  date,  see 
section  63.1260(f),  and  the  compliance 
date  for  existing  sources  is  within  3 
years  after  the  promulgation  date  of  the 
standard,  see  section  63.1250(f)(1). 
Finally,  under  section  70.7(e)(2)(iv),  a 
permitting  authority  may  have  up  to  90 
days  following  receipt  of  a  MPM 
application  to  issue  an  actual  MPM 
reflecting  subpart  GGG. 

Therefore,  PHRMA's  recommended 
approach  would  allow  existing  sovuces 
with  title  V  permits  to  delay  revisions 
to  their  permits  to  incorporate  subpart 
GGG  as  long  as  44  months — 36  months 
plus  5  months  plus  3  months — after 
promulgation  of  the  standard,  when 
section  502(b)(9)  requires  such  revisions 
to  be  accomplished  not  later  than  18 
months  after  promulgation  of  the 
standard.  In  addition,  of  course, 
PHRMA's  approach  would  not  ensure 
that  existing  sources  subject  to  subpart 
GGG  have  permits  that  assure 
compliance  with  the  standard  by  the 
time  of  the  standard's  compliance  date. 
For  these  reasons,  EPA  declines  to  adopt 
PHRMA's  recommended  approach  in  its 
entirety.  However,  as  stated  above,  EPA 
believes  the  Agency  can  meet  the 
industry's  needs  while  complying  with 
statutory  obligations  and  Congressional 
intent. 

The  EPA  agrees  that  some  types  of 
pharmaceutical  operational  changes 
may  be  subject  to  frequent  title  V 
revisions.  As  a  result,  the  EPA  met  with 
industry  representatives  to  clarify 
industry  comments  received  on  the 
proposal.  In  response,  EPA  developed  a 
recommended  approach  for  managing 
changes  involving  reconfigurations  of 
existing  equipment  and  the  additions  of 
certain  new  equipment  subject  to  the 
pharmaceutical  MACT  through  title  V 
permits.  This  change  management 
strategy  in  general  adopts  aspects  of 
both  the  EPA  proposal  (e.g.,  to 
incorporate  the  NOCSR  into  the  title  V 
permit)  and  of  industry  suggestions  for 
managing  change  made  subsequent  to 
the  NOCSR. 


2.  Description  of  Recommended 
Approach 

a.  General  strategy  for  change 
management.  This  notice  presents  an 
interpretation  of  the  current  regulations 
at  40  CFR  part  70,  for  purposes  of  an 
experimental  permitting  approach 
under  which  title  V  operating  permits 
may  be  designed  to  implement  subpart 
GGG  and  provide  operational  flexibility 
without  frequent  permit  revision.  This 
approach  represents  EPA's  current 
views  on  these  issues  and,  while  it  may 
include  various  statements  that 
permitting  authorities  or  soiu-ces  may 
take  certain  actions,  these  statements  are 
made  pursuant  to  EPA's  preliminary 
interpretations  and,  thus,  are  not 
binding  on  any  party  as  a  matter  of  law. 
Only  if  EPA  makes  its  interpretations 
final  through  rulemaking  will  they  be 
binding  as  a  matter  of  law.  This  means 
that  States  are  not  required  to  follow 
this  approach  in  implementing  subpart 
GGG  through  their  operating  permit 
programs,  and  EPA  wall  fully  and  fairly 
consider  all  comments  and  petitions 
calling  upon  the  Agency  to  object  to 
permits  that  rely  upon  the  change 
management  strategy. 

Nonetheless,  the  Agency  encourages 
States  to  use  the  flexibility  described  in 
this  preamble  wherever  they  believe 
that  the  change  management  strategy 
will  assure  compliance  with  subpart 
GGG,  while  implementing  the  MACT 
standard  in  an  efficient,  streamlined 
fashion.  The  EPA  intends  to  use  this 
strategy  where  requested  by  a 
pharmaceutical  facility  and  where  the 
Agency  would  to  be  the  permitting 
authority  of  jurisdiction  under  40  CFR 
part  71. 

It  should  also  be  noted  that  the 
described  change  management  strategy 
is  only  tailored  toward  meeting  the 
requirements  of  subpart  GGG. 
Additional  strategies  are  likely  to  be 
needed  to  address  the  consequences  of 
a  particular  change  relative  to  other 
relevant  applicable  requirements  (e.g., 
minor  or  major  new  source  review 
(NSR)],  particularly  when  the  change 
would  cause  an  increase  in  the  type  or 
amount  of  air  pollutants  released. 

Under  EPA's  interpretation,  the 
Agency  envisions  that  all  title  V  permits 
implementing  the  pharmaceutical 
MACT  will  contain  two  principal 
structures:  the  incorporated 
pharmaceutical  MACT  standard  and  a 
detailed  description  of  the  array  of 
process  equipment,  control  devices,  and 
initial  operating  conditions  at  the 
subject  facility.  In  addition,  the  title  V 
permit  may  contain  a  third  structure 
implementing  the  change  management 
strategy  through  prior  approval  of 
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reasonably  anticipated  alternative 
operating  scenarios  [see  section 
70.6(a)(9)l. 

First,  as  it  must  under  title  V  and  part 
70,  the  title  V  permit  will  contain 
permit  terms  and  conditions  that 
incorporate  subpart  GGG.  These  permit 
terms  will  include  the  requirements  of 
the  MACT  rule  applicable  to  PMPUs 
and  other  equipment  that  comprise 
pharmaceutical  manufacturing 
operations,  including  all  requirements 
for  identifying  affected  emissions 
sources  and  applicable  emission 
standards,  calculating  emissions, 
demonstrating  compliance  (e.g. 
requirements  for  the  operation  of 
control  devices),  and  for  testing, 
monitoring,  record  keeping  and 
reporting. 

The  second  permit  structure,  from  the 
NOCSR  submitted  by  the  source  owner, 
shows  current  operations  and  how  the 
source  is  complying  at  that  time  with  all 
the  relevant  requirements  of  subpart 
GGG  (which  were  incorporated  as  the 
first  permit  feature).  Named  and 
described  in  the  permit  are  the  specific 
processes  in  operation  at  the  time  of  the 
NOCSR  and  all  those  that  will  be  run 
during  the  term  of  the  permit;  the 
PMPUs  and  other  regulated  emissions 
equipment  and  activities  associated 
with  the  pharmaceutical  manufacturing 
operations;  the  linkages  between 
identified  emissions  points  and  control 
devices  used  for  compliance  with  the 
standard;  and  the  linkages  between  the 
identified  emissions  points  and  their 
associated  compliance  obligations  imder 
subpart  GGG.  The  calculations 
demonstrating  compliance  must  be 
submitted  by  the  source  in  support  of 
these  linkages. 

The  third  permit  structure  addresses 
the  management  of  frequent  changes  at 
pharmaceutical  facilities  subject  to 
subpart  GGG.  This  structure  generally 
will  allow  permit  revisions  at 
pharmaceutical  facilities  to  be  avoided 
without  sacrificing  compliance 
assurance,  in  instances  where 
reasonably  anticipated  alternative 
operating  scenarios  can  be  established 
in  title  V  permits  and  supported  with 
detailed  operating  logs  (onsite  records). 
If  a  source  owner  or  operator  can 
reasonably  anticipate  the  type  of 
changes  and  operating  scenarios  relative 
to  the  current  operations  defined  by  the 
NOCSR  (i.e.  the  baseline  operating 
scenario)  that  will  use  the  equipment 
identified  in  the  permit  and  will  occur 
over  the  life  of  a  title  V  permit,  part  70 
provides  for  the  permitting  of  such 
changes  through  alternative  operating 
scenarios.  However,  because  equipment 
configurations  at  pharmaceutical 
facilities  can  change  frequently  (and 


vdthout  complete  predictability)  in 
response  to  product  changeovers,  new 
drug  introductions,  and  process 
improvements,  the  allowed  operating 
scenarios  need  to  be  constructed  in  the 
title  V  permit  in  a  "menu"  format. 

Under  the  permit  menu  for  subpart 
GGG,  a  pharmaceutical  source  will  be 
able  to  vary  its  array  of  processes  and 
control  devices  from  the  permitted 
baseline  scenario  without  need  for 
permit  revision,  provided  that  these 
ways  have  been  preapproved  as 
alternative  operating  scenarios.  This 
could  include  shifting  process 
equipment,  adding  replacement  process 
equipment,  eliminating  equipment 
within  the  same  process,  or  changing 
the  type  or  amount  of  solvent  in  order 
to  improve  existing  processes  or  to  add 
new  processes.  These  changes,  however, 
must  not  exceed  the  capacity  of  the 
control  and  process  equipment  as  set 
out  in  the  permit,  and  must  always 
comply  with  the  permit  and  all 
applicable  requirements.  The  Agency 
again  notes  that  such  changes  occurring 
under  the  change  management  strategy 
are  preapproved  for  subpart  GGG 
purposes  only  and  other  actions  and/or 
strategies  are  necessary  where  other 
applicable  requirements  are  implicated 
by  such  changes. 

The  change  management  strategy  also 
addresses  the  addition  of  new 
condensers  and  of  new  process 
equipment  subject  to  subpart  GGG. 
Condensers  are  the  only  new  control 
devices  currently  that  may  be  advance 
approved  and  only  in  limited 
circumstances  (see  section  VI.L.Z.b. 
Additional  Considerations).  Bringing 
new  process  equipment  into  service 
may  be  accomplished  in  two  situations 
as  a  reasonably  anticipated  alternative 
operating  scenario  for  purposes  of 
subpart  GGG,  provided  that  the  new 
equipment  is  preapproved  in  the  permit 
and  othenvise  meets  the  requirements 
below. 

The  first  situation  involves  the  like- 
kind  replacement  of  permitted  process 
equipment  which  is  functionally 
equivalent  to  and  provides  no  greater 
production  capacity  than  the  equipment 
being  retired.  The  replacement 
transaction,  and  identification  of  the 
new  process  equipment,  must  be 
recorded  in  the  OSIL  along  with  other 
information  necessary  to  reflect  the 
changed  operating  scenario.  Because  the 
new  process  equipment  is  replacing  the 
retired  equipment  that  was  specifically 
identified  in  the  permit,  the  new 
process  equipment  need  not  be 
specifically  identified  in  the  initial 
permit  in  order  to  be  preapproved.  The 
preapproval  approach  does  not  allow 
the  substitution  of  new  process 


equipment  for  permitted  equipment  that 
will  remain  in  service  elsewhere  at  the 
source. 

The  second  situation  involves  the 
addition  of  process  equipment  which 
already  exists  on-site  but  is  not  in 
current  service.  In  order  to  be  approved 
for  purposes  of  subpart  GGG,  this 
equipment  must  be  specifically 
identified  in  the  permit  in  terms  of  its 
type  and  capacity.  The  Agency  notes 
that  the  authority  to  preapprove  such 
process  equipment  in  the  permit  is 
limited  to  equipment  for  which  the 
owner  or  operator  holds  a  reasonable 
expectation  that  the  equipment  will  be 
called  into  service  over  the  5-year  life  of 
the  title  V  jjermit.  Because  this  category 
of  equipment  already  exists  at  the 
facility,  and  will  be  specifically 
identified  in  the  permit  Mrith  its  capacity 
and  type  listed  for  review  by  the 
permitting  authority,  EPA,  and  public, 
the  Agency  believes  such  equipment 
may  not  only  replace  permitted,  retired 
equipment,  but  may  also  augment 
permitted  equipment  in  service  and 
thereby  increase  production  capacity  at 
the  source. 

In  both  of  these  situations,  the 
additions  of  such  equipment  must  meet 
all  provisions  of  the  permit  governing 
their  operation,  including  the 
requirement  to  stay  within  the  approved 
capacity  of  the  control  device  to  which 
their  emissions  are  routed.  Other 
situations  involving  process  equipment 
may  not  be  preapproved  and  are  subject 
to  the  notice  procedures  of  section 
70.4(b)  or  the  permit  revision 
procedures  of  section  70.7.  Options 
under  the  current  regulations  are, 
however,  expected  to  change  (see 
section  VI.  L.  3.  Lega^  Considerations  for 
discussion  of  anticipated  treatment  of 
subpart  GGG  requirements  attaching  to 
new  emissions  units  under  the 
upcoming  part  70  revisions). 

At  the  time  a  source  wishes  to 
undertake  a  change  that  could  trigger 
different  obligations  under  subpart  GGG 
or  its  permit,  the  source  will  evaluate 
first  whether  the  change  is  within  the 
scope  of  an  approved  alternative 
operating  scenario  in  the  permit.  If  so, 
the  source  will  select  the  appropriate 
compliance  options  from  the 
alternatives  approved  in  the  permit  and 
implement  the  change  consistent  with 
the  terms  of  the  permit  governing  such 
selection.  The  soiut:e  would  not  be 
required  by  the  permit  to  route 
emissions  from  specific  process 
equipment  only  to  the  specific  control 
devices  that  were  linked  to  them  in  the 
initial  detailed  compliance  basefine. 
Instead,  the  menu  of  alternative 
operating  scenarios,  described  below,  in 
conjimction  with  features  of  subpart 
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GGG  will  allow  a  source  to  shift  to  the 
compliance  obligations  governing  the 
change  and,  where  applicable,  to  select 
among  the  control  devices  at  the  facility 
that  the  permitting  authority  has 
approved  as  capable  of  achieving 
compliance. 

The  menu  of  alternative  operating 
scenarios  is  a  combination  of  the  Hrst 
permit  structure  discussed  above  (i.e., 
the  requirements  of  subpart  GGG)  and 
some  additional  features.  In  particular, 
the  menu  consists  of:  (1)  a  description 
of  the  emissions  sources  (e.g.,  process 
vents,  wastewater  points  of 
determination,  storage  tanks,  and  other 
regulated  equipment  components) 
subject  to  the  pharmaceutical  MACT;  (2) 
the  specific  emission  standard  or 
standards  that  potentially  apply  to  each 
source;  (3)  all  control  devices  that  have 
been  approved  by  the  permitting 
authority  through  performance  tests  or 
engineering  analyses  (as  provided  by 
subpart  GGG)  to  comply  with  those 
standards;  (4)  the  parameters  to  be 
monitored  and  data  to  be  recorded 
specifled  for  each  control  device,  each 
process  or  equipment,  as  appropriate,  as 
well  as  the  monitored  parameter  values 
that  indicate  compliance  (i.e.,  parameter 
trigger  levels):  and  (5)  the  testing,  record 
keeping  and  reporting  provisions  that 
are  relevant  to  each  type  of  process  or 
emissions  source. 

Whether  a  change  can  be 
accommodated  within  a  preapproved 
alternative  operating  scenario  from  the 
menu  depends  on  certain  boundary 
conditions  governing  such  use.  These 
boundaries  primarily  de(>end  upon:  (1) 
the  performance  capabilities  and  any 
capacity  limitations  on  control  devices 
as  approved  in  the  permit  for 
compliance; '  (2)  whether  subpart  GGG's 
provisions  governing  that  change  are 
limited  to  replicable  operating 
procedures  (ROPs)  for  determining 
emissions  and  applicable  emissions 
limits;  (3)  whether  changed  emissions 
fall  within  the  performance  limits  of  (1) 
above;  and  (4)  whether  the  approved 
monitoring  approach  remains 
applicable.  The  ROPs  must  be  capable 
of  yielding  the  identical  compliance 
assessment  whether  applied  by  the 
source,  permitting  authority,  EPA  or 
member  of  the  public.  That  is,  the 
results  from  using  these  procedures  are 
the  same  regardless  of  who  uses  it  and 
when.  The  ROPs  must  be  scientifically 
credible  and  be  based  solely  on 


■  Note  that  these  limitations  must  include 
restrictions  on  the  amount  of  HAPs  and,  where 
relevant,  the  type  of  HAPs  which  can  be  routed  to 
the  device.  It  may  be  necessary  to  include  other 
restrictions,  e.g.,  total  organic  compounds  that 
define  the  capacity  and  the  performance  of  the 
control  device. 


nondiscretionary  steps  and  on  objective 
data  (where  data  are  required).  jThese 
ROPs  are  contained  either  in  the 
standard  itself  or  established  during  the 
title  V  permitting  process.  Where  the 
applicable  subpart  GGG  requirement  is 
not  already  such  a  procedure,  but  one 
that  can  be  established  during  the 
permit  process  (see  later  discussion  as 
to  which  require  ments  are  eligible), 
then  the  source  would  propose  it  and 
the  permitting  authority  would 
specifically  need  to  approve  it, 
including  any  limits  on  its  use,  during 
a  title  V  permit  process  that  is  subject 
to  EPA  and  public  review. 

Where  a  permit  would  contain  the 
change  management  structure,  the 
source's  on-site  documentation,  as 
required  by  subpart  GGG  (section 
63.1259(b)(9)),  will  include  an  up-to- 
date  operating  log  for  alternative 
operating  scenarios,  [also  required  by 
section  70.6(a)(9)(i)].  The  on-site 
implementation  log  (OSIL)  must  record 
sufficient  information  to  show  the 
compliance  obligations  of  each  specific 
operating  scenario  in  advance  of  its 
operation.  Accordingly,  the  OSIL  must 
include  for  each  process:  (1)  a 
description  of  the  process  and  the  type 
of  process  equipment  used;  (2)  an 
identification  of  related  process  vents 
and  their  associated  emissions  episodes 
and  diirations,  wastewater  PODs,  and 
tanks;  (3)  the  applicable  control 
requirements  of  this  subpart,  including 
the  level  of  required  control;  (4)  the 
control  or  treatment  devices  used,  as 
applicable,  including  a  description  of 
operating  and/or  testing  conditions  for 
any  associated  control  device;  (5)  the 
process  vents,  wastewater  PODs,  and 
tanks  (including  those  from  other 
processes)  that  are  simultaneously 
routed  to  the  control  or  treatment 
device(s);  (6)  the  applicable  monitoring 
requirements  of  this  subpart  and  any 
parametric  level  that  assures 
compliance  for  all  emissions  routed  to 
the  control  or  treatment  device;  (7) 
calculations  and  engineering  analyses 
required  to  demonstrate  compliance; 
and  (8)  a  verification  that  the  operating 
conditions  for  any  associated  control  or 
treatment  device  have  not  been 
exceeded  and  that  any  required 
calculations  and  engineering  analyses 
have  been  performed. 

The  OSIL,  in  conjunction  with  and 
the  information  contained  in  the  permit, 
monitoring  records,  and  any  other 
available  information  and  belief  formed 
after  reasonable  inquiry,  will  provide 
the  basis  for  making  annual  compliance 
certifications  under  section  70.5(d). 
Moreover,  this  information  will  allow 
an  enforcement  authority  to  verify  when 
processes  were  being  operated,  to 


identify  which  emissions  points  from 
each  process  were  controlled  and  how, 
and  to  determine  whether  the  control 
devices  were  operated  at  performance 
levels  that  assured  compliance  with 
subpart  GGG.  The  permit  would  require 
the  source  to  ^bmit  a  quarterly  report 
of  the  new  operating  scenarios 
contained  in  to  the  OSIL  to  the 
permitting  authority  and  to  certify  to  its 
truth,  accuracy  and  completeness 
pursuant  to  section  70.5(d).  For 
reporting  purposes,  a  change  to  any  of 
the  elements  defining  an  operating 
scenario  (see  above)  which  have  not 
previously  been  reported,  except  for 
element  (5)  above,  shall  constitute  a 
new  operating  scenario.  The  permit 
shall  also  require  that  monitoring  data, 
including  that  relevant  to  the  identified 
parameter  trigger  levels,  be  submitted 
semiannually  (except  that  deviations 
must  be  reported  promptly).  The  source 
or  the  permitting  authorities  would  then 
make  compliance  information  and  the 
OSIL  reports  available  to  EPA  or 
members  of  the  public  upon  request, 
consistent  with  confidential  business 
information  protections. 

In  establishing  alternative  operating 
scenarios  in  a  title  V  permit,  the  source 
would  propose  performance  levels  and 
operating  limits  for  control  devices  to  be 
used  for  compliance.  Except  for 
condensers  (see  section  VI.L.2.b. 
Additional  Considerations),  sources 
would  then  demonstrate  compliance 
using  control  devices  operated  to 
accommodate  the  range  of  anticipated 
emissions  episodes  [i.e.,  a  worst-case 
scenario(s)  as  provided  in  section 
63.1257(b)(8)(i)].  The  source  must 
provide  to  the  permitting  authority  in 
the  NOCSR  control  device  testing 
information  and  results  (or  other 
prescribed  documentation),  and 
monitoring  provisions  with  parameters 
to  be  monitored  to  show  compliance 
with  the  rule.  Establishing  monitoring 
parameter  levels  correlated  to  the 
required  emissions  reduction  (i.e., 
trigger  levels  for  compliance)  assures 
compliance  for  anticipated  worst-case 
emissions.  This  provides  a  source  with 
considerable  flexibility  since  most,  if 
not  all,  changes  to  the  source  are  likely 
to  fall  within  the  permitted  worst-case 
emissions  boundfiry  and  would  not 
trigger  a  permit  revision. 

m  some  situations,  the  source  may 
wish  to  establish  multiple  trigger  levels 
for  the  same  monitored  parameter 
within  the  normal  operating  range  ofan 
existing  control  device,  each  of  which 
would  assure  compliance  for  different 
specifically  defined  emissions  profiles. 
Thus,  within  the  constraints  of  a  control 
device's  capacity,  the  title  V  permit  may 
establish  more  than  one  enforceable 
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trigger  level  for  an  operating  parameter 
to  accommodate  most  common  kinds  of 
anticipated  operations  without  the  need 
for  a  permit  revision.  A  ROP  in  the 
permit  must  be  used  to  calculate  the 
emissions  profile  of  any  proposed 
change  and  match  the  new  emissions 
profile  to  the  appropriate  operating 
parameter  trigger  level  that  assures 
compliance  with  subpart  GGG.  For 
example,  in  a  system  with  three  separate 
trigger  levels  for  the  same  parameter, 
which  have  been  predetermined  in  the 
permit,  assume  that  the  projected 
emissions  associated  with  a  particular 
change  would  require  the  level  of 
control  corresponding  to  the  second 
trigger  level.  As  a  result,  the  calculated 
emissions  would  exceed  the  emissions 
profile  associated  with  the  first  cutoff 
(and  its  lower  level  of  control),  would 
correspond  to  the  emissions  profile 
covered  by  the  second  and  meet  its 
required  parameter  trigger  level,  and 
would  not  meet  the  emissions  profile 
characteristics  and  not  require  the 
greater  control  associated  with  the  third 
trigger  level. 

For  sources  employing  the  change 
management  strategy,  the  permit  shall 
provide  that  a  violation  of  the  ROPs,  a 
violation  of  other  conditions 
implementing  the  change  management 
strategy,  or  a  violation  of  the  monitored 
parameter  trigger  levels  (as  applicable 
and  recorded  in  the  OSIL)  would  be  a 
violation  of  the  permit  and  of  the 
control  device  trigger  operating  limit, 
and  a  violation  of  the  emissions  limit 
where  specifically  provided  for  by  the 
standard  (e.g.,  an  exceedance  of  the 
outlet  gas  temperature  for  a  condenser). 
The  EPA  notes  that  neither  the  change 
management  strategy  nor  the  OSIL  can 
alter  any  obligations  that  the  source  has 
to  comply  with  either  the  permit  or  the 
MACT  standard  itself.  While  permitting 
authorities  may  extend  the  permit 
shield  in  section  70.6(f)  to  the  permit 
terms  and  conditions  of  each  alternative 
operating  scenario  contained  in  the 
permit,  assimiing  the  State  program  has 
a  permit  shield  provision,  this  permit 
shield  may  not  be  applied  to  the  specific 
compliance-related  changes  which  are 
only  recorded  by  the  source  in  its  OSIL 
(see  section  VI.L.3.  Legal 
Considerations).  Like  CAA  section 
502(b)(10)  changes,  most  administrative 
permit  amendments,  and  MPMs  which 
do  not  undergo  prior  public  review  [see 
sections  70.4(b)(12)(i)(B),  70.7(d)(4)  and 
70.7(e)(2)(vi)l,  the  part  70  permit  shield 
may  not  extend  to  an  OSIL  or  source 
determinations  made  pursuant  to  the 
change  management  approach  that  have 
failed  to  undergo  prior  EPA  and  public 
review.  The  source's  compliance  with 


those  parameter  levels  recorded  in  the 
OSIL  will  not  shield  the  source  against 
challenges  to  the  source's  compliance 
with  subpart  GGG. 

To  illustrate  the  change  management 
permitting  strategy,  suppose  a 
pharmaceutical  source  undertakes  a 
process  improvement  project  that 
replaces  two  steps  in  an  existing 
pharmaceutical  process  with  one  new 
step.  This  project  results  in  the 
elimination  of  two  existing  process 
vents  from  the  process  and  the  addition 
of  a  new  vent.  No  new  equipment  is 
involved.  Further,  suppose  that  subpart 
GGG  requires  the  existing  process  and 
the  proposed  process  change  to  meet  the 
93  percent  reduction  requirement  for 
process  vents,  and  the  source  opts  to 
meet  that  Umit  by  ducting  all  vents  from 
the  process  to  an  existing  thermal 
oxidizer.  As  a  first  step,  the  source 
owner/operator  must  determine  whether 
and  to  what  extent  the  previously 
established  baseline  emissions  profile 
for  the  process  will  change.  To  do  this, 
the  owrner/ operator  will  calculate  the 
uncontrolled  emissions  from  the  new 
vent  using  the  equations  provided  in  the 
MACT  rule  (and  incorporated  into  the 
permit).  The  new  process  step  involves 
the  following  emissions-related 
activities:  vapor  displacement  (Equation 
8  in  section  63.1257(d)(2)(i)(A)  of  the 
rule),  heating  (Equations  10-17).  and 
depressurization  (Equations  18-29).  In 
calculating  emissions,  the  owner/ 
operator  must  supply  the  physical 
characteristics  fi-om  the  process  batch 
production  procedures  as  inputs  to  the  • 
required  equations.  This  description  is 
the  material  used  and  the  procedures 
followed  exactly  by  the  source  to 
perform  the  process  each  time  the 
specific  product  is  produced.  The 
process  batch  description  includes 
details  such  as:  the  amount  and  type  of 
raw  materials  to  be  used  in  each  batch, 
the  mixing  and  heating  cycle  durations, 
the  final  temperature  of  the  heated 
ingredients,  reflux  rates,  and  the 
temperature  of  the  reflux  condenser. 

Once  the  emissions  irom  the  new 
process  step  are  calculated,  the  owner/ 
operator  adds  these  emissions  to  the 
previously  documented  emissions  from 
the  process  and  subtracts  the  emissions 
from  the  two  process  steps  that  were 
eliminated  to  determine  the  total 
emissions  to  be  routed  to  the  thermal 
oxidizer.  A  revised  emissions  profile  for 
the  process  is  now  established.  Next,  the 
owner/operator  must  evaluate  whether 
the  thermal  oxidizer  still  assures 
compliance  with  the  93  percent 
reduction  requirement.  Under  the 
source's  title  V  permit,  the  owner/ 
operator  will  have  calculated  and 
docimiented  (and  the  permitting 


authority  would  have  approved)  the 
worst-case  emissions  profile  that  could 
be  accommodated  by  the  thermal 
oxidizer.  The  owner/operator  compares 
the  emissions  profile  in  the  worst-case  . 
analysis  with  the  improved  process 
emissions.  If  the  worst-case  emissions 
profile  will  not  be  exceeded,  the 
changed  process  will  comply  with  the 
standard,  and  the  existing  title  V  permit 
does  not  have  to  be  revised  (unless 
required  to  assure  compliance  with 
applicable  requirements  other  than 
those  of  subpart  GGG).  If  a  new  worst- 
case  scenario  would  be  created  by  the 
change,  a  permit  revision  must  be 
undertaken  to  determine  whether  the 
change  can  be  made.  In  order  to  support 
the  permit  revision,  the  owner/operator 
will  have  to  perform  additional  analysis 
or  testing,  as  required  by  the  MACT  rule 
and/or  the  permitting  authority,  to  show 
that  the  oxidizer  has  sufficient  capacity 
to  control  the  new  scenario  to  meet 
subpart  GGG.  This  may  require  a 
corresponding  revision  to  the  monitored 
parameter  compliance  trigger  level  in 
the  permit  as  well. 

As  stated  earlier,  the  owner/operator 
is  required  by  the  MACT  rule  to  keep 
records  of  all  calculations  performed  to 
support  the  process  improvement 
change.  Thus,  the  on-site  records 
include  results  of  calculations  to 
determine  emissions  from  the  new 
process  step  and  total  emissions  from 
the  improved  process,  and  the 
comparison  of  emissions  from  the 
improved  process  with  the  previously 
established  worst-case  emissions 
analysis.  If  the  change  can  be  made 
without  permit  revision,  the  owner/ 
operator  also  is  Mquired  to  maintain 
records  in  the  OSIL  showing  when  the 
change  was  made  and  how  the  new  vent 
is  controlled.  In  addition,  the  permit 
must  require  that  the  source  operate 
consistently  with  the  calculations  made 
for  the  operating  scenario  described  in 
the  OSIL.  Such  consistency,  however, 
does  not  protect  a  source  from 
violations  of  the  standard,  where  the 
calculations  are  in  error  or  otherwise 
fail  to  assure  compliance  with  subpart 
GGG. 

In  the  example  presented  above,  the 
new  process  involves  emissions-related 
activities  that  are  covered  by  the  ROPs 
contained  in  subpart  GGG.  However, 
some  activities  may  not  fall  xmder 
operations  for  which  equations  have 
been  provided  in  the  standard.  In  many 
such  cases,  the  change  management 
strategy  allows  the  source  to  submit  for 
approval  its  proposed  methodology  for 
quantifying  these  emissions.  Under  this 
approach,  the  permitting  authority 
would  have  the  opportunity  to  evaluate 
the  proposed  methodology  and,  if 


50314       Federal  Register /Vol.  63,  No.  182 /Monday.  September  21,  1998/  Rules  and  Regulations 


judged  replicable,  by  the  permitting 
authority — with  EPA  and  public  review, 
establish  this  methodology  in  the  title  V 
permit.  The  ROPs  could  be  established 
in  the  permit  only  through  the  permit 
issuance,  permit  renewal,  or  significant 
permit  modification  process.  Where 
they  are  approved  and  upon  their 
incorporation  into  the  permit,  the 
source  must  then  use  these  procedures, 
as  applicable,  to  determine  if 
subsequent  changes  qualify  for  advance 
approval  without  need  for  permit 
revision  under  the  change  management 
strategy.  The  EPA  intends  to  issue 
additional  guidance  to  inform  the 
development,  review,  and  approval  of 
such  ROPs  during  the  permitting 
process. 

For  example,  the  MACT  rule  does  not 
give  exact  procedures  or  formulae  for 
calculating  wastewater  characteristics 
needed  to  determine  control 
requirements.  Instead,  the  rule  states 
that  HAP  concentrations  in  wastewater 
are  to  be  determined  based  on  testing, 
knowledge  of  the  wastewater  stream 
(using  a  mass  balance  approach  or  one 
relying  on  published  water  solubility 
data),  or  bench-scale  or  pilot-scale 
testing  (see  section  63.1257(e)(1)).  To 
explain  the  development  of  ROPs  to 
address  this  requirement,  a  more 
specific  situation  must  be  described. 
Suppose  that  the  process  improvement 
project  above  includes  an  extraction  that 
was  not  previously  part  of  the  process, 
resulting  in  a  new  wastewater  stream 
which  the  owner/  operator  wishes  to 
treat  using  an  existing  steam  stripper.  In 
order  to  create  the  necessary  ROP  for 
determining  the  wastewater 
characteristics  of  streams,  the  owner/ 
operator  must  first  establish  a 
methodology  to  determine  this  for  the 
baseline  scenario.  During  the  initial 
compliance  demonstration/ permitting 
process,  the  owner/operator  in  this 
example  would  do  so  by  proposing  to 
determine  the  concentration  of  a 
partially  soluble  HAP  in  the  aqueous 
phase  of  an  extraction  when  a  single 
organic  compound  is  present  by 
assuming  that  the  concentration  will  be 
at  the  maximum  possible  value  based  on 
the  solubility  value  found  in  standard 
reference  texts.  This  procedure,  along 
with  the  batch  description  and  the 
number  of  batches  to  be  produced  each 
year,  provides  a  ROP  for  determining 
the  characteristics  of  the  extraction  step 
wastewater  stream  (i.e.,  HAP 
concentration  and  annual  HAP  load).  * 
After  approval  by  the  permitting 
authority,  the  ROP  can  be  used  for  new 
or  modified  extraction  wastewater 
streams  to  characterize  the  stream  and 
to  determine  whether  the  stream  is 


subject  to  treatment  under  the  MACT 
standard  per§63.1256(a)(l)(i).  [Note 
that  this  ROP  would  apply  only  when 
a  single  organic  compound  is  present.  A 
separate  ROP  would  have  to  be 
developed  and  applied  in  other  cases.] 

In  addition  to  this  procedure,  the 
owner/operator  must  also  establish  a 
replicable  procedure  to  compare  the 
wastewater  characteristics  associated 
with  a  change  to  the  worst-case 
capabilities  of  the  treatment  unit. 
Accordingly,  the  appropriate  operating 
parameter  and  the  trigger  level 
necessary  to  assure  compliance  with  the 
standard  must  be  established  in  the 
permit.  The  owner/operator  may  wish  to 
establish  more  than  one  such  trigger 
level  to  allow  steam  stripper  operating 
parameters  to  be  varied  according  to  the 
ability  of  the  treatment  unit  to  treat 
different  streams  being  routed  to  it.  In 
this  example,  assume  that  an  existing 
process  at  the  facility  uses  methyl  ethyl 
ketone  (MEK)  and  generates  an  affected 
wastewater  stream  with  125,000  ppm 
MEK  (based  on  the  published  solubility 
of  MEK  in  water).  Published  data  show 
that  the  Henry's  Law  Constant  for  MEK 
is  4.36  X 10-5  atm/gmole/m^.  Assume 
further  that  the  initial  steam  stripper 
compliance  demonstration  for  MEK 
removal  indicated  that  a  liquid/vapor 
(lyV)  ratio  of  12.7  and  an  average  steam 
feed  of  2,900  pounds  per  hour  (not  to 
fall  below  an  instantaneous  minimum  of 
2,300  poimds  per  hour)  are  required  to 
achieve  compliance. 

Next,  assume  that  a  second  existing 
process  at  the  facility  uses  N,N- 
Dimethylanaline  (DMA)  and  generates 
an  affected  wastewater  stream  with 
16,000  ppm  (based  on  the  published 
water  solubility  for  DMA).  Published 
data  show  that  the  Henry's  Law 
Constant  for  DMA  is  1.75  x  lO"'  atm/ 
gmole/m^.  Assume  further  that  the 
initial  steam  stripper  compliance 
demonstration  for  DMA  removal 
indicated  that  an  L/V  ratio  of  10.0  and 
an  average  steam  feed  of  3,100  pounds 
per  hour  (not  to  fall  below  an 
instantaneous  minimum  of  2,400 
pounds  per  hour)  are  required  to 
achieve  compliance. 

The  Henry  s  Law  Constant  is  a 
measure  of  the  partition  of  a  compound 
between  air  and  water  (i.e.,  the 
"strippability"  of  the  compound).  Thus, 
based  on  the  compliance  demonstration 
results  above,  the  owner/operator  could 
propose,  and  the  permitting  authority 
approve,  the  conditions  below  for 
inclusion  in  the  title  V  operating  permit 
to  assure  compliance  with  subpart  GGG 
for  new  and  modified  wastewater 
streams  routed  to  the  steam  stripper. 
Note  that  these  conditions  would  apply 
only  to  partially  soluble  HAPs  with 


Henry's  Law  Constants  equal  to  or 
greater  than  that  of  DMA.  Other 
provisions  would  have  to  be  made  for 
soluble  HAPs  and  for  partially  soluble 
HAPs  with  lower  Henry's  Law 
Constants,  or  the  source  would  have  to 
undertake  a  permit  revision  to  address 
new  streams  containing  HAPs  of  these 
types. 

1.  When  the  steam  stripping  unit  is 
receiving  wastewater  containing  one  or 
inore  partially  soluble  HAP  (and  no 
soluble  HAPs)  and  the  lowest  Henry's 
Law  Constant  for  any  of  the  HAPs  is 
greater  than  or  equal  to  1.75  x  10"  ^  atm/ 
gmole/m3  but  less  than  4.36  x  10" '  atm/ 
gmole/m^,  the  stripper  will  maintain  a 
maximimi  L/V  ratio  of  10.0  and  an 
average  steam  feed  of  3,100  pounds  per 
hour  (not  to  fall  below  an  instantaneous 
minimum  of  2,400  pounds  per  hour). 

2.  When  the  steam  stripping  unit  is 
receiving  wastewater  containing  one  or 
more  partially  soluble  HAP  (and  no 
soluble  HAPs)  and  the  lowest  Henry's 
Law  Constant  for  any  of  the  HAPs  is 
greater  than  or  equal  to  4.36  x  10"'  atm/ 
gmole/m^,  the  stripper  will  maintain  a 
maximum  L/V  ratio  of  12.7  and  an 
average  steam  feed  of  2,900  pounds  per 
hour  (not  to  fall  below  an  instantaneous 
minimum  2,300  pounds  per  hour). 

To  illustrate  the  change  management 
strategy  for  the  wastewater 
requirements,  assiune  in  this  example 
that  a  new  extraction  step  will  use 
methylene  chloride  which  is  listed  as  a 
partially  soluble  HAP  in  Table  2  of 
subpart  GGG.  Using  the  operating 
procedure  already  approved  in  the  title 
V  permit,  the  owner/operator 
determines  that  the  new  extraction  step 
will  generate  a  wastewater  stream  with 
20,000  ppm  methylene  chloride  (based 
on  the  published  solubility  of 
methylene  chloride  in  water)  and  an 
annual  load  of  more  than  1  Megagram 
per  year  (based  on  the  process  "recipe" 
and  maximum  possible  production  rate 
or  as  limited  by  permit  conditions). 
Thus,  the  new  wastewater  stream  is 
subject  to  treatment  under  the  MACT 
standard  pursuant  to  section 
63.1256(a)(l)(i)(A).  Published  data  show 
that  the  Henry's  Law  Constant  for 
methylene  chloride  is  2.68  x  10"^  atm/ 
gmole/m^.  Since  the  Henry's  Law 
Constant  is  greater  than  4.36  x  lO"' 
atm/gmole/m^,  this  stream  can  be 
discharged  to  the  existing  steam  stripper 
provided  the  stripper  is  operated  within 
the  operating  parameter  trigger  level 
established  in  the  permit  (i.e., 
maintaining  a  maximimi  L/V  ratio  of 
12.7  and  an  average  steam  feed  of  2,900 
pounds  per  hour  (not  to  fall  below  an 
instantaneous  minimum  of  2,300 
poimds  per  hour)). 
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Based  on  this  analysis,  the  new 
extraction  step  can  bie  controlled  by  the 
steam  stripper  to  assure  compliance 
with  the  MACT  standard  and  the  change 
can  be  instituted  without  a  pennit 
revision.  The  owner/operator  shall 
maintain  in  the  on-site  log  records  of  all 
the  procedures  used  (including  the 
characterization  of  the  new  wastewater 
stream,  the  determination  that  the 
stream  is  subject  to  treatment  under 
subpart  GGG,  and  the  comparison  with 
the  stripper's  two-level  Henry's  Law 
Constant  cutoffs)  and  the  process  and 
treatment  unit  parameters  needed  to 
verify  ongoing  compliance  (including 
when  the  process  change  was  instituted, 
when  the  modified  process  is  in 
operation,  how  the  wastewater  stream  is 
controlled,  and  the  lyv  ratio  and 
average  steam  feed  rate  for  the  stripper). 
Moreover,  the  pennit  shall  require  the 
recordation  in  the  log  of  additional 
applicability  and  compliance 
information,  as  necessary  to  assure 
compliance  with  subpart  GGG. 

b.  Additional  considerations. 
Additional  options  are  available  to 
permitting  authorities  designing  flexible 
title  V  permits  to  accommodate,  without 
permit  revision,  emissions  changes 
controlled  by  a  condenser.  Instead  of 
requiring  that  all  changes  affecting 
emissions  must  meet  the  MACT 
standard  under  constant  operation  of  an 
existing  condenser  at  worst-case 
conditions,  a  permitting  authority  may 
issue  permits  where  the  condenser  may 
be  operated  at  different  temperatures 
correlated  to  actual  emissions  profiles. 
Permits  (through  their  terms  which 
incorporate  subpart  GGG)  will  already 
contain  the  replicable  means  to 
calculate  emissions  profiles  for  process 
changes  and  the  condenser  exit 
temperatures  required  to  control  them. 
The  Agency  may  explore  development 
of  similar  approaches  for  other  control 
devices,  but  recognizes  that  any  such 
approaches  before  being  incorporated 
into  the  pennit  would  have  to:  (1)  be 
calibrated  in  the  field  for  a  particular 
site;  (2)  meet  rigorous  tests  to 
demonstrate  scientific  credibility, 
replicability,  and  practical  usage:  (3) 
ultimately  assure  compliance  with 
subpart  GGG  and  all  other  relevant 
applicable  requirements;  and  (4)  be 
evaluated  by  EPA  to  determine  whether 
such  an  approach  is  possible  for  other 
control  devices. 

New  control  devices  are,  in  general, 
not  preapproved  and  their  operational 
limits  must  be  the  subject  of  a  permit 
revision  which  incorporates  this 
information  into  the  title  V  permit.  The 
Agency,  based  on  its  ongoing  efforts  to 
assure  compliance,  has  found  that  the 
proposed  new  control  devices  must  be 


subject  to  a  prior  site-specific  evaluation 
by  a  reviewing  authority  in  order  to 
assure  that  the  control  device  is 
adequately  sized  and  that  reasonable 
assimiptions  were  used  related  to  its 
performance.  This  general  limitation  is 
not  related  to  change  management 
except  where  the  addition  of  new 
productive  capacity  (e.g.,  a  new  process 
using  new  process  equipment)  would 
require  control  capacity  beyond  that 
previously  approved  in  the  permit. 
Currently,  the  only  exception  tathis 
limitation  under  the  change 
management  strategy  involves  the 
preapproval  of  certain  new  condensers. 
Here  the  permitting  authority  may 
advance  approve  new  condensers  but 
only  to  the  extent  that  they  are  like-kind 
replacements  for  those  currently 
approved  in  the  permit  or  are 
specifically  identified  from  an  inventory 
of  preapproved,  existing  (but  not 
currently  in-service)  devices  at  the 

facility. 

With  respect  to  Leak  Detection  and 
Repair  (LDAR)  work  practice  standards 
under  subpart  GGG,  changing  to  a  new 
process  or  modifying  an  existing  one 
would  not  affect  the  content  of  the  title 
V  permit.  These  LDAR  requirements 
apply  broadly  across  a  site  as  a  work 
practice  standard  to  the  fugitive 
emissions  of  many  types  of  equipment 
components  at  a  facility.  This 
equipment  typically  includes  pumps, 
pressure  relief  devices,  valves,  and 
connectors,  which  typically  number  in 
the  thousands  at  pharmaceutical 
facilities.  The  individual  components 
subject  to  the  LDAR  requirements  do 
not  need  to  be  specifically  listed  in  a 
facility's  title  V  permit.^ 

Instead,  the  title  V  permit  shall 
contain  a  general  identification  in  the 
title  V  permit  of  the  equipment  covered 
and  the  associated  compliance 
obligations  that  will  suffice  to  assure 
compliance  with  the  LDAR 
requirements.  Accordingly,  a  separate 
up-to-date  list  of  affected  equipment 
components  must  be  maintained  as 


'The  rule's  LOAR  provisions  apply  to  significant 
numbers  of  emissions  units,  and  typically  do  not 
involve  different  emissions  control  levels  for 
equipment  components  subject  to  LDAR 
requirements.  The  LOAR  requirements  typically  are 
written  as  a  set  of  work  practice  standards  that 
either  apply  to  a  piece  of  equipment  or  do  not 
apply.  To  ensure  that  an  affected  source  properly 
identifies  those  pieces  of  equipment  subject  to  the 
LDAR  requirements  under  subpart  GGG.  the 
regulation  is  including  a  requirement  to  maintain  a 
separate  list  of  affected  equipment  components 
within  the  LDAR  recordkeeping  provisions.  For 
these  reasons,  and  because  the  LDAR  requirements 
apply  to  so  many  equipment  components  at 
pharmaceutical  facilities,  the  Agency  believes  it  is 
appropriate  not  to  require  the  individual 
components  to  be  specifically  listed  in  the  title  V 
permit  for  these  facilities. 


required  by  the  extensive  LDAR  record 
keeping  provisions.  Given  that  no 
specific  list  of  components  is  required 
in  the  permit,  and  the  permit  shall 
comprehensively  cover  the  equipment 
component  types  subject  to  LDAR 
requirements,  the  content  of  the  permit 
will  be  unaffected  by  changes  to  such 
components  that  occur  in  the  course  of 
introducing  a  new  process  or  modifying 
an  existing  one. 

Finally,  the  promulgated  rule  features 
alternative  standards  for  any  process 
vent  and  storage  tank  emissions  sources 
that  are  ducted  to  control  devices.  These 
alternative  standards  require  achieving  a 
specific  total  organic  carbon  (TOC) 
concentration  of  20  ppmv  and  a 
concentration  of  hydrogen  hahdes  and 
halogens  of  20  ppmv  from  the  outlet  of 
control  devices.  Sources  using  these 
alternative  compUance  options  are 
likely  to  reduce  significantly 
(particiUarly  where  a  single  control 
device  services  multiple  processes  using 
nondedicated  equipment)  the  required 
record  keeping  and  reporting  and  to 
simplify  the  change  management 
strategy.  For  example,  a  source  could 
specify  processes  (which  do  not  emit 
hydrogen  halides  or  halogens),  each  of 
which  vents  to  a  carbon  adsorption  bed 
documented  to  achieve  20  ppmv  TOC. 
In  this  case,  several  of  the  permit 
elements  implementing  the  previously 
described  change  management  strategy 
could  be  eliminated  (e.g.,  provisions 
related  to  the  menu  of  compliance 
options  and  suitable  control  devices, 
and  the  monitoring  of  parameter 
values),  and  much  of  the  record  keeping 
could  be  reduced  to  tracking  which 
processes  are  routed  to  the  common 
control  device  and  monitoring  TCX^ 
outlet  concentrations  to  show 
compUance  with  the  20  ppmv  standard. 
However,  other  monitoring  and  record 
keeping  requirements  (e.g.,  flow  rate 
maximum  through  the  control 
equipment)  may  be  needed  in  the 
permit  to  address  periodic  monitoring 
or  compliance  assurance  monitoring 
and  non-MACT  applicable  requirements 
(e.g.,  minor  NSR)  which  limit  the  total 
atmospheric  loading  from  the  source. 

3.  Legal  Considerations 

The  management  of  change  strategies 
set  forth  in  this  preamble  represent  the 
Agency's  effort  to  devise  an  innovative 
approach  to  deal  with  the  frequent 
process  changes  that  take  place  at 
pharmaceutical  manufacturing  facilities 
without  the  need  for  equally  frequent 
revisions  to  their  permits.  The  strategies 
rely  upon  a  number  of  factors  (see 
section  VI.L.4.  Supporting  Rationale  for 
Recommended  Strategy)  that,  while 
perhaps  not  imique  in  this  industry  and 
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in  subpart  GGG,  are  specific  to  it,  and 
the  Agency  is  uncertain  whether  and  to 
what  extent  they  may  have  application 
in  other  contexts.  These  factors  underUe 
the  Agency's  present  belief  that  the 
change  management  strategy  in  its 
practical  application  will  assure 
compliance  with  subpart  GGG  through 
title  V  permits,  and  satisfy  the  objectives 
of  part  70  and  title  V  of  the  Act. 

This  approach  is  frankly  an 
experimental  one.  Although  EPA 
believes  that  the  legal  interpretations 
upon  which  the  Agency  is  relying  are 
consistent  with  the  Clean  Air  Act  and 
existing  regulations,  some  aspects  of 
this  approach  strike  out  in  new  and 
untried  directions.  In  effect,  EPA  is 
conducting  a  pilot  program  to 
demonstrate  whether  permits  that  allow 
changes  under  subpart  GGG  can  be 
made:  (1)  without  permit  revision  or  7- 
day  advance  notification  under  section 
502(b)(10);  (2)  based  on  the  source's 
application  of  clear,  simple  definitions 
and  ROPs;  and  (3)  while 
contemporaneously  being  recorded  in 
detailed  operating  logs.  The  EPA  will 
therefore  be  testing  its  belief  that  such 
an  approach  will  be  practicably 
enforceable,  will  assure  compliance 
with  the  standard-obtaining  the 
emissions  reductions  required  by  the 
standard,  and  will  satisfy  the  objectives 
oftitle  Vofthe  Act. 

The  40  CFR  parts  70  and  71  provide 
for  the  establishment  in  title  V  operating 
permits  of  terms  and  conditions  for 
reasonably  anticipated  operating 
scenarios  at  a  source.^  A  source  may 
then  preapprove  alternative  operating 
scenarios  in  its  permit  and  switch 
among  these  scenarios  in  response  to 
operational  demands,  without  obtaining 
a  permit  revision  to  account  for  the 
previously  approved  new  operating 
scenarios  and  their  different  applicable 
requirements.  All  title  V  permits, 
including  those  implementing 
alternative  scenarios,  must  contain 
terms  and  conditions  sufficient  to  assure 
that  each  operating  scenario  will 
comply  with  all  applicable  requirements 
and  will  meet  the  requirements  of  part 
70.  Pursuant  to  section  70.6(a)(9),  the 
source  must  identify  such  scenarios  in 
its  permit  application  and  the 
penhitting  authority  must  approve  the 
scenarios  for  inclusion  in  the  permit. 


> Because  part  71  addresses  alternative  operating 
scenarios  in  the  same  fashion  as  part  70,  the  Agency 
believes  that  part  71  is  equally  amenable  to  the 
management  of  change  approach  described  in  this 
section.  For  ease  of  discussion,  this  section  will 
refer  to  the  relevant  provisions  of  part  70  in 
discussing  the  management  of  change  approach. 
The  EPA  intends,  however,  that  the  part  70 
discussions  in  this  section  should  have  equal  force 
and  application  to  the  corresponding  provisions  of 
part  71. 


The  permit  terms  and  conditions 
necessary  to  implement  the  alternative 
operating  scenarios  must  also  require 
the  source  to  record  contemporaneously 
in  an  on-site  log  the  scenario  under 
which  it  is  operating,  upon  changing 
from  one  scenario  to  another.  The 
contemporaneous  record  of  the  present 
operating  scenario  that  the  source 
maintains  on-site  serves  to  document  for 
important  inspection  and  enforcement 
purposes  that  the  source  is  in 
compliance  with  the  source's  permit 
terms  and  conditions. 

The  determination  of  when 
alternative  scenarios  are  "reasonably 
anticipated"  and  would  meet  the 
requirements  of  section  70.6(a)(9)  is  not 
amenable  to  a  rigid  legal  formula  that 
can  dictate  through  general  guidance 
what  types  of  permit  terms  and 
conditions  will  ensure  that  a  source's 
future  operations  comply  with  these 
requirements.  Instead,  there  must  be 
legal  and  practical  considerations  that 
inform  this  determination  within  EPA's 
reasonably  broad  discretion  to  do  so. 
The  Agency  has  identified  certain 
preliminary  legal  boundary 
considerations  and  conditions  for 
implementing  reasonably  anticipated 
operating  scenarios  to  meet  subpart 
GGG,  pending  further  experience  with 
pilot  projects  and  permits  and  further 
guidance  or  rulemaking  on  the  subject. 

The  structure  and  nature  of  title  V 
permitting  will  determine  how  permit 
terms  and  conditions  may  be  developed 
to  reasonably  anticipate  alternative 
operating  scenarios.  The  part  70 
regulations  govern  the  content 
requirements  for  permit  applications 
and  permits  in  section  70.5  and  70.6, 
respectively,  and  these  sections  will  • 
govern  how  reasonably  anticipated 
alternative  operating  scenarios  must  be 
addressed  in  permit  applications  and 
permits  as  well.  For  example,  all  part  70 
permit  applications  must  contain 
information  "for  each  emissions  unit  at 
a  part  70  source,"  which  includes  a 
description  of  the  source's  processes 
and  products  for  each  alternate  scenario 
identified  by  the  source  (sections  70.5(c) 
and  (c)(2)].  Section  70.B(a)(9)  in  turn 
makes  clear  that  a  source  must  identify 
in  its  application  each  reasonably 
anticipated  operating  scenario  for  which 
it  intends  to  include  permit  terms  and 
conditions. 

Along  the  same  lines,  section  70.6 
requires  that  all  part  70  permits  include 
emissions  limitations  and  standards, 
monitoring,  record  keeping,  reporting, 
compliance  and  other  requirements  to 
assure  compliance  with  all  applicable 
requirements.  Section  70.6(a)(9)  again 
makes  clear  that  the  permit  terms  and 
conditions  governing  alternative 


scenarios  must  meet  these  requirements. 
Applicable  requirements  generally  fix  a 
source's  compliance  obligations  on  an 
emissions  unit  or  activity,  control 
equipment,  process,  or  combination 
thereof.  Permitting  alternative  scenarios 
requires  the  ability  to  reasonably 
anticipate  future  emissions  units,  future 
operational  details,  and  the  compliance 
obligations  under  each  applicable 
requirement  associated  with  each 
operational  state,  as  necessary  to  assure 
compliance  with  each  applicable 
requirement. 

The  permit  terms  and  conditions 
governing  each  alternative  operating 
scenario  must  assure  compliance  with 
all  part  70  and  applicable  requirements 
at  all  times.  This  means  that  the  permit 
terms  and  conditions  must  assure 
compliance  with  all  relevant 
requirements  at  the  time  of  initial 
permit  issuance  and  at  the  time  that 
changes  to  alternative  operating 
scenarios  are  undertaken  in  the  future. 
Upon  a  source's  change  from  one 
operating  scenario  to  another,  the  terms 
and  conditions  of  the  permit  must 
continue  to  fully  £md  accurately  reflect 
the  source's  compliance  obligations 
under  all  requirements  applicable  to  the 
change.  If  a  source  changes  to  an 
operating  scenario  that  was  not 
provided  for  in  its  permit,  or  if  a  change 
undertaken  by  a  source  triggers 
compliance  obligations  that  are  not  fully 
and  accurately  reflected  in  the  permit, 
then  the  source  would  be  subject  to  the 
permit  revision,  permit  reopening,  or 
section  70.4(b)  notification  provisions, 
as  applicable,  under  the  part  70 
regulations  prior  to  making  the  change. 

The  permitting  of  established 
operating  scenarios  at  a  part  70  source 
that  are  fully  knowm,  identified  and 
expected  is  straightforward.  Such 
situations  are  accounted  for  in  part  70 
permits  through  terms  and  conditions 
that  specify  the  emissions  units  and 
activities,  provide  required  citations  to 
applicable  requirements,  and  supply  the 
additional  range  of  permit  provisions 
required  in  a  complete  title  V  permit. 
Reflecting  current  equipment  and 
activities,  existing  operating 
configurations,  and  presently  applicable 
regulatory  requirements,  these  operating 
scenarios  present  no  difficulty  to 
incorporating  into  an  operating  permit 
sufficient  terms  to  meet  the  permit 
content  requirements  of  part  70. 

The  preapproval  and  permitting  of 
reasonably  anticipated  alternative 
operating  scenarios  is  somewhat 
different  in  that  their  associated 
emissions  units  and  activities, 
operational  configurations,  and 
applicable  requirements  may  not  be 
known  with  the  same  specificity  as 
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previously  established  operating 
scenarios.  Nonetheless,  in  order  to  be 
included  in  the  permit  as  alternative 
operating  scenarios,  the  source  must 
provide  sufficient  specificity  for  those 
scenarios  to  allow  the  permitting 
authority  to  determine  the  applicable 
requirement(s)  and  establish  permit 
terms  and  conditions  assuring 
compliance  with  those  applicable 
requirements  and  the  requirements  of 
part  70.  The  EPA  believes  that  it  is  a 
reasonable  interpretation  of  section 
70.6(a)(9)  to  require  only  that  permit 
terms  and  conditions  reasonably 
anticipate  the  emissions  units  and 
activities,  operational  configurations, 
compliance  obligations,  and  other 
relevant  information  associated  with 
each  alternative  operating  scenario,  so 
long  as  the  permit  terms  and  conditions 
assure  compliance  with  relevant 
applicable  requirements  at  all  times. 
Conversely,  there  may  be  new  or 
diffierent  requirements  that  attach  to  an 
operating  scenario  at  the  time  that  the 
source  changes  to  that  scenario,  dr  other 
material  difi'erences  from  the  permitted 
operating  scenario  may  have  arisen, 
such  that  the  change  and  its  regulatory 
requirements  are  not  covered  by  the 
permit.  If  the  permit  does  not  reflect 
those  requirements  because  they  were 
not  previously  established,  then  the 
source,  as  provided  for  under  the  part 
70  regulation,  must  accoimt  for  all 
requirements  applicable  to  that 
operating  scenario,  whether  through  a 
permit  revision  or  advance  notification 
or  in  response  to  a  permit  reopening. 

The  permit  terms  needed  to  approve 
alternative  operating  scenarios  to  assure 
compliance  with  all  applicable 
requirements  and  to  be  reasonably 
anticipated  may,  in  general,  be  expected 
to  vary  by  source  category,  the  different 
types  of  emissions  imits  and  operating 
scenarios  present  at  sources,  and  the 
inherent  imcertainty  of  predicting  future 
operating  conditions  and  market 
demands.  In  particular,  the  authorizing 
permit  limits  might  vary  based  on 
several  factors  which  primarily  include, 
but  are  not  necessarily  limited  to:  the 
types  and  specific  terms  of  the 
applicable  requirement(s);  the 
complexity  of  the  facility;  whether  the 
type  or  quantity  of  emissions  will 
change  widely;  whether  different 
pollution  control  devices  will  be 
needed;  the  ability  of  the  permitting 
authority  to  develop  practicably 
enforceable  permit  terms  for  alternative 
scenarios  and  to  define  the  limitations 
of  the  control  and  monitoring 
approaches;  the  potential  for  future 
tet^ology  advances  (where  such 
advances  are  linked  to  the  natiue  of  the 


applicable  requirements);  and  the 
presence  of  discretion  in  determining 
the  applicability  and/or  the  compliance 
status  of  the  change.  These  factors  are 
not  always  present,  are  often 
interdependent,  and  can  range  widely  in 
their  ability  to  affect  whether 
compliance  with  the  applicable 
requirements  can  be  assured  and 
whether  operating  scenarios  can  be 
reasonably  anticipated. 

Because  permit  terms  and  conditions 
for  reasonably  anticipated  operating 
scenarios  implementing  subpart  GOG 
will  be  based  in  part  upon  ROPs  that  are 
designed  to  yield  site-specific 
compliance  details  at  the  time  of  a 
change,  EPA  believes  these  procedures 
must  be  capable  of  yielding  the  identical 
compliance  details,  such  as  compliance 
triggers  for  monitored  control  device 
parameters,  whether  applied  by  the 
source,  permitting  authority,  EPA  or 
member  of  the  public.  Thus,  the  permit 
terms  and  conc^tions  which  incorporate 
such  procedures  will  produce 
predictable  and  certain  compliance 
results  at  the  time  of  a  change. 

The  EPA  is  testing  this  approach  to 
determine  in  practice  the 
appropriateness  of  allowing 
pharmaceutical  facilities  to  determine 
the  specific  compliance  obligation(s) 
under  subpart  GGG  that  apply  to  a 
particular  process  change  through 
reliance  on  the  standard's  ROPs  and 
ROPs  that  gained  earlier  approval 
through  the  permitting  process.  The 
form  of  the  ROPs  in  subpart  GGG  and 
the  nature  of  pharmaceutical 
manufacturing  operations,  in 
conjunction  with  the  other  safeguards 
and  features  of  the  change  management 
strategy,  are  central  to  the  Agency's 
willingness  to  conduct  this  pilot 
strategy  here. 

A  source's  compliance  with  permit 
terms  and  conditions  for  reasonably 
anticipated  operating  scenarios  based 
upon  properly  implementing  ROPs 
derived  from  subpart  GGG  will  be 
"deemed"  compliance  with  the 
applicable  requirement  for  section 
70.6(f)'s  permit  shield  only  to  the  extent 
that  the  source  applies  the  procedures 
correctly.  While  permitting  authorities 
may  extend  the  permit  shield  to  the 
permit  terms  and  conditions  of  each 
alternate  operating  scenario 
implementing  subpart  GGG,  assuming 
the  State  program  has  a  permit  shield 
provision  and  assuming  it  is  applied  in 
the  permit  consistent  with  section 
70.6(f),  part  70's  permit  shield  may  not 
extend  to  on-site  implementation  logs 
required  by  section  70.6(a)(9)(i).  Like 
section  502(b)(10)  changes,  most 
administrative  permit  amendments,  and 
MPMs  that  do  not  undergo  prior  public 


review  [see  sections  70.4(b)(l2)(i)(B), 
70.7(d)(4)  and  70.7(e)(2)(vi)],  the  part  70 
permit  shield  may  not  extend  to  an 
implementation  log  that  has  failed  to 
undergo  prior  public  review.  Nor  may 
the  shield  extend  to  the  outcomes  of 
ROP  equations,  applicability  or 
nonapplicability  determinations,  or 
other  compliance  determinations 
recorded  only  in  the  OSIL.  While  a 
source  will  be  required  to  use  the 
implementation  log  to  follow 
compliance  triggers  that  implement  the 
permit  and  one  or  more  applicable 
requirements,  the  permit  shield  is  not 
available  to  deem  the  source's 
compliance  with  those  compliance 
triggers  to  be  compliance  with  the 
permit  or  the  applicable  requirement 

In  addition  to  permitting  authority 
review,  part  70  permits  are  subject  to 
public  and  EPA  review  to  ensure  that 
the  permit  terms  and  conditions  assure 
compliance  with  all  applicable 
requirements  and  the  requirements  of 
part  70.  An  essential  consideration  in 
determining  whether  permit  terms  and 
conditions  reasonably  anticipate 
operating  scenarios  is  whether  the 
permit  provides  sufficient  information 
and  opportunity  for  the  public  and  EPA 
to  determine  and  comment  in  a 
meaningful  fashion  whether  the  terms 
and  conditions  of  reasonably 
anticipated  operating  scenarios  meet, 
and  will  continue  to  meet,  all  applicable 
requirements  (including  those  of 
subpart  GGG)  and  part  70  requirements. 

Permit  terms  ana  conditions  reflecting 
alternative  operating  scenarios,  like  all 
part  70  permit  terms  and  conditions,  are 
subject  to  the  possibility  of  EPA 
objection  and  public  petition  under 
section  505(b)  of  the  Act.  In  addition, 
operating  permits  are  subject  to  the 
possibility  of  reopening  by  permitting 
authorities  or  EPA  imder  sections 
502(b)(5)  and  505(e)  of  the  Act.  Permit 
terms  and  conditions  of  alternative 
operating  scenarios  that  fail  to 
reasonably  anticipate  future  operating 
scenarios,  emissions  units  and 
activities,  and  their  associated 
compliance  obligations  may  be  subject 
to  EPA  objection,  public  petition,  or 
reopening  for  cause.  Failure  by 
permitting  authorities  to  submit 
information  necessary  for  the  public  and 
EPA  to  review  proposed  permits 
adequately  constitutes  grounds  for  an 
EPA  objection  under  section 
70.8(c)(3)(ii),  but  information  necessary 
for  the  review  of  alternative  operating 
scenarios  should  be  guided  by  the 
principle  that  permit  terms  and 
conditions  must  reasonably,  but  not 

perfectly,  anticipate  alternative  

operating  scenarios.  (Note,  however, 
that  the  permit  and  any  alternative 
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operating  scenarios  must  fully  and 
accurately  govern  changes  that  a  source 
believes  to  be  pre-approved  at  the  time 
of  the  change,  or  else  the  part  70  permit 
revision,  permit  reopening,  or  502(b)(10) 
notification  provisions,  as  applicable, 
must  be  followed  prior  to  making  the 
change.) 

Section  70.6(a)(9)  affords  permitting 
authorities  the  latitude  to  impose  permit 
terms  and  conditions  to  assure  that 
alternative  operating  scenarios  meet  all 
applicable  requirements  and  the 
requirements  of  part  70.  Such  terms  and 
conditions  may  go  beyond  compliance 
obligations  strictly  incorporated  from 
applicable  requirements  being 
implemented  pursuant  to  the  alternative 
scenario.  For  example,  in  order  to  assure 
compliance  with  an  applicable 
requirement  or  part  70,  a  permitting 
authority  may  determine  that  it  is 
necessary  to  impose  additional 
safeguards  for  alternative  scenarios, 
such  as  requiring  new  emissions  units 
or  emissions  units  operating  under 
different  scenarios  to  be  routed  to  a 
common,  existing  control  device  with 
preapproved  capacities  and  operating 
parameter  limitations.  A  permit  might 
also  require  additional  monitoring, 
record  keeping,  or  reporting,  or  require 
that  the  source  undertake  a  permit 
revision  should  future  changes  deviate 
materially  from  the  reasonably 
anticipated  scenarios  in  a  manner  that 
jeopardizes  the  permit's  ability  to  meet 
all  part  70  and  applicable  requirements. 
Finally,  the  permitting  authority  may 
require  additional  details  and 
compliance  information  in  the  source's 
on-site  log  to  ensure  that  the  record  of 
the  source's  current  operating  scenario, 
in  conjunction  with  the  permit  terms 
and  conditions,  assures  compliance 
with  all  requirements  in  a  manner  that 
serves  important  compliance, 
inspection,  and  enforcement  purposes. 
If  the  permitting  authority  determines 
that  these  additional  safeguards  are 
necessary  for  an  alternative  operating 
scenario  to  assure  compliance  with  one 
or  more  applicable  requirements,  the 
permitting  authority  need  not  approve 
the  alternative  scenario  in  the  permit 
without  such  measures. 

The  preceding  legal  considerations 
apply  in  general  to  alternative  operating 
scenarios  implementing  subpart  GGG.  It 
is  also  important  to  distinguish  further 
among  categories  of  alternative 
operating  scenarios,  on  the  basis  of 
whether  new  versus  existing  process 
equipment  or  control  devices  are 
involved,  and  on  the  basis  of  the 
specificity  of  the  equipment 
identification,  operational 
configurations,  and  linkages  to 
applicable  requirements  in  the  permit. 


Of  the  three  categories  of  alternative 
operating  scenarios  described  below,  the 
Agency  is  prepared  to  test  the 
appropriateness  of  the  second  and  third 
approaches  under  section  70.6(a)(9)  for 
purposes  of  implementing  subpart  GGG. 

First,  there  are  alternative  operating 
scenarios  for  existing  emissions  units 
and  activities  at  a  part  70  source, 
covering  specifically  identified 
operational  states  or  configurations  for 
specified  emissions  units.  In  its  simplest 
form,  this  category  is  exemplified  by  an 
emissions  unit  such  as  a  fossil  fuel-fired 
boiler  that  has  two  fuel  burning  options, 
which  are  each  subject  to  a  different 
applicable  requirement  with  different 
monitoring  obligations.  The  task  of 
reasonably  anticipating  the  terms  and 
conditions  of  an  alternative  operating 
scenario  such  as  this  is  furthered  by  the 
relative  ease  of  specifying  the  emissions 
unit  and  its  activities,  operational 
configurations  and  conditions,  and 
associated  applicable  requirements.  A 
source's  past  operating  experience  as 
well  as  future  operational  certainty, 
founded  upon  existing  emissions  units 
and  activities,  will  make  permitting  of 
such  alternative  scenarios  more  like  the 
task  of  permitting  a  source's  current 
operating  scenario. 

The  second  category  of  alternative 
operating  scenario,  being  tested  to 
implement  subpart  GGG,  covers  the 
combination  and  reconfiguration  of 
existing  emissions  units  and  control 
devices  in  alternative  operational  states 
and  configurations  that  are  not 
specifically  identified  in  the  permit.  As 
described  in  greater  detail  in  section 
VI.L.2.a  General  Strategy  for  Change 
Management,  a  permit  menu  of 
alternative  operating  scenarios  may  be 
constructed  to  govern  only  the  subpart 
GGG  compliance  obligations  of  process 
equipment  and  control  devices 
specifically  identified  in  the  permit.  If  a 
change  to  an  alternative  operating 
scenario  preapproved  in  a  permit  menu 
involves  only  the  reconfiguration  of 
existing,  permitted  emissions  units  or 
control  devices,  and  the  change  remains 
within  the  capacity  of  an  approved 
control  device  to  which  it  is  routed;  if 
subpart  GGG's  provisions  governing  that 
change  are  limited  to  ROPs;  and  if  the 
other  criteria  of  the  change  management 
strategy  are  satisfied  (including  the 
contemporaneous  recordation  of 
compliance  information  in  the  OSIL), 
then  EPA  is  willing  to  test  whether  such 
an  approach  will  assure  compliance 
with  subpart  GGG  through  title  V 
permitting.  While  this  approach  will  not 
specify  future  applicability 
determinations  and  establish  the 
specific  compliance  obligations  of 
particular  process  configurations  to  the 


same  degree  as  the  first  category  of 
alternative  operating  scenarios,  EPA 
anticipates  that  the  approach  will 
nonetheless  assure  compliance  with 
subpart  GGG  and  otherwise  meet  the 
requirements  of  part  70. 

The  third  category  of  alternative 
operating  scenario,  again  tested  in  this 
pilot  permitting  approach  to  subpart 
GGG,  covers  new  emissions  imits  and 
condensers  that  are  not  in  service  at  the 
time  the  operating  scenario  is 
established  in  the  permit,  but  that  may 
be  preapproved  (with  respect  to  subpart 
GGG  requirements)  in  two 
circumstances  only.  First,  the  permit 
may  preapprove  future  like-kind 
emissions  units  or  condensers  that  will 
replace  retired  emissions  imits  or 
condensers  without  increasing 
permitted  capacity.  Second,  the  permit 
may  preapprove  specifically  identified, 
on-site  surplus  processing  equipment 
that  may  replace  retired  equipment  or 
augment  in-service  equipment  by 
increasing  production  capacity.  The 
Agency  believes  that  it  is  a  viable 
interpretation  of  the  existing  section 
70.6(a)(9)  to  allow  alternative  operating 
scenarios  implementing  today's 
standard  to  include  permit  terms  and 
conditions  approving  in  advance  these 
categories  and  usages  of  new  emissions 
units  and  condensers  that  will  be 
subject  to  subpart  GGG,  if  they  meet  the 
criteria  discussed  earlier  in  section 
L.Z.a. 

The  EPA,  in  August  1994,  proposed  to 
allow  use  of  the  concept  of  alternative 
operating  scenarios  under  section 
70.6(a)(9)  to  provide  advance  approval 
to  construct  and  operate  new  or 
modified  units  subject  to  NSR  and 
section  112(g)  (referred  to  as  "advance 
NSR").  (59  FR  44460,  44472.  Aug.  29, 
1994).  Under  this  proposal,  advance 
NSR  would  have  allowed  permitting 
authorities  to  establish  the  applicable 
NSR  or  section  112(g)  requirements 
before  a  reasonably  anticipated  project 
or  class  of  projects  was  constructed  or 
modified,  and  then  include  that 
project's  requirements  in  the  part  70 
permit  for  the  facility.  As  a  result,  the 
project  would  be  "preapproved"  by  the 
permitting  authority,  widiout  the  need 
for  a  later  part  70  permit  revision  since 
the  part  70  permit  would  already 
contain  the  relevant  construction  and 
operation  requirements  for  the  project. 

In  August  1995,  EPA  further  clarified 
its  advance  NSR  proposal  by  proposing 
to  add  a  definition  of  advance  NSR  to 
section  70.2,  and  by  explaining  that,  in 
EPA's  view,  a  change  subject  to  an 
advance  approval  scenario  would  not  be 
a  change  under  section  502(b)(10)  of  the 
Act  (60  FR  45530,  45544-45,  Aug.  31, 
1995).  Rather,  it  would  constitute  a 
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switch  to  an  alternative  operating 
scenario  under  section  70.6(a)(9).  As  the 
1995  preamble  noted,  this  interpretation 
would  have  two  advantages.  First,  it 
would  allow  the  use  of  advance  NSR  for 
title  I  modifications,  and  avoid  the 
limitation  that  changes  made  under 
section  502(b)(10)  cannot  be  title  I 
modifications.  Second,  and  more 
important,  the  7-day  advance 
notification  under  section  502(b)(10) 
which  attaches  to  each  change  made 
under  that  section  would  not  apply  to 
changes  under  the  advance  NSR 
approval.  Consequently,  where  the  State 
operating  permit  program  allows  for 
advance  approval,  and  the  permitting 
authority  approves  an  alternative 
scenario  containing  advance  approval, 
the  part  70  permit  could  allow  a  source 
to  make  the  approved  change  without 
an  advance  notice  or  a  part  70  permit 
revision. 

Although  the  Agency  has  not 
finalized  revisions  to  the  part  70 
regulations  to  adopt  the  proposed 
amendments  to  sections  70.2  and 
70.6(a)(9)  discussed  above,  the  Agency 
is  prepared  to  interpret  the  existing  part 
70  regulations  for  purposes  of  the 
change  management  strategy  for  subpart 
GGG  approach  to  enable  alternative 
operating  scenarios  to  encompass 
advance  approvals  in  the  limited 
manner  described  in  this  notice.  In 
other  words,  for  purposes  of  the 
approach  described  in  this  section,  EPA 
believes  that  it  is  a  reasonable 
.  interpretation  of  existing  section 
70.6(a)(9)  to  cover  the  advance  approval 
of  the  categories  of  new  process 
equipment  and  condensers  described  in 
this  notice,  within  the  scope  of 
alternative  operating  scenarios  that  may 
be  included  in  part  70  permits.  The 
concept  of  "reasonably  anticipated 
operating  scenarios"  is  expansive 
enough  to  encompass  not  only  existing 
equipment  that  may  operate  under  a 
different  operating  scenario  reasonably 
anticipated  to  occur,  but  also  to 
encompass  new  equipment  that  replaces 
permitted  equipment  (without 
increasing  permitted  capacity),  and  new 
surplus  equipment  that  is  on-site  and 
specifically  identified  and  pre-appro"ed 
in  the  permit. 

The  Agency  is  prepared  to  advance 
these  interpretations  under  the  current 
regulations  prior  to  any  final  action  on 
the  part  70  revisions  that  might  adopt 
the  proposed  amendments,  for  purposes 
of  implementing  subpart  GGG  through 
the  pilot  approach  for  the  change 
management  strategy  described  herein. 
This  interpretation  may  not  be  relied 
upon  for  purposes  of  implementing 
applicable  requirements  other  than 
subpart  GGG  through  title  V  permits. 


The  EPA  may  extend  this  interpretation 
to  other  applicable  requirements, 
however,  in  the  context  of  an  individual 
permitting  pilot  project  in  order  to 
facilitate  the  development  and 
evaluation  of  the  change  management 
strategy,  along  with  other  flexible 
permitting  opportunities,  for  the 
pharmaceutical  industry.  The  policies 
set  forth  in  this  section  are  intended  • 
solely  as  guidance  for  purposes  of 
implementing  subpart  GGG,  do  not 
represent  final  Agency  action,  and 
cannot  be  relied  upon  to  create  any 
rights  enforceable  by  any  party. 

Other  changes  that  a  pharmaceutical 
facility  undertakes  that  implicate 
subpart  GGG  requirements  and  that  are 
not  preapproved  in  the  permit  through 
the  change  management  strategy  or 
ordinary  alternative  operating  scenarios, 
must  be  accounted  for  through  part  70's 
permit  revision  or  section  70.4(b)(12)  or 
(b)(14)  notice  procedures,  as 
appropriate.  Such  changes  would 
include,  but  are  not  necessarily  limited 
to:  changes  among  permitted,  in-service 
equipment  involving  subpart  GGG's 
provisions  governing  the  change  that  are 
not  limited  to  ROPs;  changes  that  would 
exceed  the  performance  capabilities  or 
capacity  limitations  of  approved  control 
devices'  changes  involving  the  addition 
of  new  emissions  units  or  control 
devices  (including  any^  control  device 
other  than  condensers)  that  have  not 
been  approved  pursuant  to  the 
categories  discussed  in  section  L.2.a; 
and  other  changes  that  are  not  otherwise 
preapproved  in  the  permit.  Finally,  of 
course,  changes  that  implicate 
applicable  requirements  other  than  or  in 
addition  to  subpart  GGG  must  be 
addressed  in  the  manner  required  by  the 
part  70  regulations. 

In  the  proposed  revisions  to  part  70  in 
August  1995,  60  FR  45530.  EPA 
proposed  an  expeditious  permit  revision 
process  for  the  incorporation  of 
requirements  that  would  not  need 
source-specific  tailoring.  The  process 
was  referred  to  as  "notice-and-go,"  since 
the  source  could  operate  the  change  as 
soon  as  it  submitted  a  notice  to  the 
permitting  authority,  and  would  not 
need  to  wait  for  review  or  approval  of 
the  change  by  the  permitting  authority. 
The  EPA  further  elaborated  on  the 
concept  in  a  Federal  Register  notice 
announcing  the  availability  of  its  May 
14, 1997  draft  final  revisions  to  part  70, 
pubUshed  on  June  3, 1997,  62  FR  30289, 
where  the  process  was  called  "notice- 
only." 

As  currently  envisioned,  the  process 
would  be  available  for  changes  that  are: 
(1)  subject  to  requirements  taken 
directly  from  the  applicable 
requirement;  (2)  where  there  is  no 


creation  of  any  source-specific 
requirements;  and  (3)  the  permitting 
authority  allows  the  change  to  take 
place  without  the  need  for  its  review  or 
approval.  For  example,  incorporation 
into  the  permit  of  a  compliance  option 
specified  in  a  MACT  standard  would  be 
eligible  for  notice-only  procedures,  but 
the  establishment  of  source-specific 
parameter  ranges  for  monitoring  the 
performance  of  a  control  device  would 
not  be  eligible.  The  installation  of  a 
degreasing  unit  subject  to  the 
halogenated  solvent  cleaning  MACT 
standard  under  subpart  T  of  Part  63 
would  also  be  eligible,  if  the  facility 
elects  to  meet  the  standard  through  one 
or  more  of  the  compliance  options 
specified  in  the  MACT  standard.  This 
change  would  be  eligible  for  the  notice- 
only  process  because  the  permit  terms 
that  apply  to  the  change  would  be  taken 
straight  from  the  underlying 
requirement,  and  there  would  be  no 
need  to  add  monitoring  requirements. 

In  the  May  1997  draft.  EPA  would 
have  required  the  source  to  certify 
compliance  in  the  notice  with  all 
applicable  requirements  that  apply  to 
the  change  (in  the  case  of  subpart  GGG. 
for  example,  a  new  unit  being  added). 
This  certification  requirement  helps 
offset  the  lack  of  review  by  the  permit 
authority  prior  to  operation  of  the 
change,  since  a  source  making  a  false 
certification  would  be  subject  to 
penalties,  or  to  criminal  fines  in  the  case 
of  a  knowing  violation.  There  would 
also  be  no  permit  shield  available  for 
"notice-only"  changes,  so  if  a  source  ^ 
failed  to  identify  one  or  more 
requirements  that  apply  to  a  new  unit, 
the  requirements  are  nonetheless 
applicable,  and  the  source  would  be 
liable  for  any  violations  of  applicable 
requirements  to  which  the  change  is 
subject. 

Tne  Agency  anticipates  that  the 
notice-only  category  of  the  third  tier  of 
the  part  70  revisions,  if  adopted  as 
presently  conceived,  would 
accommodate  the  application  of  subpart 
GGG  requirements  to  new  process 
equipment  and  control  devices  through 
part  70  permit  revisions.  Part  70  permits 
implementing  subpart  GGG  through  the 
management  of  change  approach 
described  in  today's  notice  likely  will 
have  established  source-specific 
requirements  for  existing  control 
devices  in  the  initial  permit.  The 
purpose  of  the  notice-only  procedures 
would  be  to  revise  the  permit  so  as  to 
identify  new  process  equipment  or 
control  devices  being  added  at  the 
source,  and  to  match  up  relevant  permit 
requirements  that  apply  to  the  new 
units.  As  noted  at  the  outset  of  this 
section,  however,  it  still  may  be 


50320       Federal  Register / Vol.  63,  No.  182 /Monday,  September  21,  1998/  Rules  and  Regulations 


necessary  to  address  the  consequences 
of  a  particular  change  relative  to  other 
relevant  applicable  requirements  that 
may  attach  to  that  change.  Thus, 
changes  must  be  evaluated  under  the  ^ 
part  70  permit  revisions  to  determine 
what  level  of  permit  revision  might  be 
required  to  address  other  regulatory 
consequences  of  the  change. 

4.  Supporting  Rationale  for 
Recommended  Strategy 

a.  Overview;  The  EPA  has  initiated 
this  pilot  permitting  strategy  for  subpart 
GGG  based  upon  a  preliminary  view 
that  the  recommended  approach  will 
satisfy  section  70.6(a)(9)"s  expectations 
for  "reasonably  anticipated"  alternative 
operating  scenarios,  and  comport  with 
title  V's  mandate  that  operating  permits 
assure  compliance  with  applicable 
requirements.  In  general,  the  Agency 
believes  the  change  management 
strategy  meets  these  criteria  by  relying 
upon  the  basic  design  and  provisions  of 
subpart  GGG;  the  additional 
requirements  under  the  policy  for 
permits  to  contain  terms  that  assure  the 
proper  identification  and  compliance  of 
all  alternative  operating  scenarios 
covered  by  the  strategy;  and  the  title  V 
permit  issuance,  signiHcant  permit 
modiBcation,  or  renewal  processes, 
along  with  quarterly  reporting  to 
permitting  authorities,  to  afford 
meaningful  opportunities  for  the 
permitting  authority,  EPA,  and  the 
public  to  review  the  strategy  proposed 
by  a  source,  and  oversee  its 
implementation,  for  a  particular 
location. 

Notwithstanding  these  provisions  and 
protections,  the  Agency  is 
recommending  that  permitting 
authorities  use  the  change  management 
strategy  only  on  a  trial  basis,  and  only 
with  respect  to  subpart  GGG.  The  EPA 
notes  that  the  need  to  match  that 
changes  in  emissions  correctly  to  their 
applicable  subpart  GGG  requirements  is 
central  to  the  purpose  of  section 
70.6(a)(9).  As  a  critical  first  step,  certain 
key  deHnitions  (e.g.,  process  vent, 
process)  and  other  rule  provisions  must 
be  interpreted  by  EPA  or  the  permitting 
authority  in  the  permit  process  before 
applying  the  relevant  ROPs.  The  ROPs 
then  objectively  size  and  sort  emissions 
changes  relative  to  their  subpart  GGG 
obligations  and  assure  compliance  in 
part  by  routing  the  new  emissions,  as 
appropriate,  to  a  control  device  with 
sufficient  capacity.  Use  of  these 
definitions  and  regulatory  provisions 
could  be  open  to  interpretive  disputes 
and  misapplication  of  the  standard. 
However,  due  to  several  factors 
(including  the  homogeneity  of  process 
equipment  in  the  industry,  the  high 


accuracy  with  which  emissions 
resulting  from  changes  can  be 
characterized,  the  existence  of  ROPs  for 
determining  emissions  and  the  effects  of 
emissions  controls,  and  the  validation  of 
a  source's  use  of  the  relevant 
definitions,  regulatory  provisions,  and 
ROPs  during  the  title  V  permit  process), 
EPA  believes  that  there  is  a  sufficiently 
low  probability  that  sources  will  make 
errors  in  applying  these  definitions  and 
provisions  during  the  implementation  of 
the  change  management  strategy. 
Accordingly,  the  Agency  will  determine 
on  the  basis  of  empirical  results  whether 
this  strategy  needs  additional 
protections,  whether  it  is  an  appropriate 
approach  to  permitting,  and/ or  whether 
and  on  what  basis  it  can  be  made 
available  to  a  broader  range  of  sources 
and  standards. 

b.  Detailed  Rationale.  Subpart  GGG  is 
a  process-based  standard  which  has 
been  carefully  designed  to  provide  the 
framework  needed  by  the  change 
management  strategy  to  establish  the 
preapproved  family  of  alternative 
operating  scenarios  for  reconfiguration 
of  existing  process  equipment  and  to 
define  the  compliance  obligations  of 
operating  scenarios  involving  the 
addition  of  certain  new  process 
equipment.  This  framework  is  defined 
primarily  from  three  types  of  features 
found  in  subpart  GGG.  In  total,  these 
three  features  establish  a  means  for 
demonstrating  continuous  compliance 
that  must  be  repeatedly  applied  for 
process  and  operational  changes  at  the 
source. 

The  first  feature  is  comprised  of 
requirements  relating  to  the  use  of 
equations  to  estimate  emissions  from 
various  pharmaceutical  operations. 
These  equations  provide  the  ability  to 
characterize  a  process  or  operational 
change's  effect  on  emissions  in  a 
replicable  and  accurate  fashion.  The 
equations  incorporate  proven  chemical 
and  physical  principles  such  as  the 
Ideal  Gas  Law  and  Raoult's  Law,  and 
have  previously  been  approved  by  the 
Agency  (most  recently  in  MACT 
standards  for  the  Polymers  and  Resins 
Industry,  subparts  U  and  JJJ  of  40  CFR 
part  63}.  Upon  their  incorporation  into 
the  permit  and  approval  by  the 
permitting  authority,  a  source  must  use 
these  equations  to  determine 
applicability  of  the  standard  and  to 
demonstrate  initial  compliance  with  it. 
Subsequently,  the  source  must  use  the 
equations  to  determine  the  emissions 
from  changes  in  operations  together 
with  those  from  ongoing  operations. 
Anyone  using  the  level  of  emissions 
predicted  fix>m  these  equations  would 
then  determine  in  exactly  the  same 
objective  fashion  how  to  maintain 


compliance  with  subpart  GGG  while 
manufacturing  different  intermediate  or 
final  products. 

The  second  feature  providing 
flexibility  is  the  requirement  that 
control  devices  be  designed  to 
accommodate  reasonable  worst-case 
operating  scenarios  without  need  for 
revised  operating  parameters  or 
operating  conditions.  This  means  that 
most  changes  that  affect  emissions  can 
be  handled  by  the  devices.  In  all  cases, 
compliance  assurance  is  achieved  by 
virtue  of  the  requirement  to  compare  the 
emissions  profile  associated  with  the 
change  with  the  worst-case  operation 
approved  for  the  relevant  control 
device(s)  and  to  require  a  permit 
revision  where  the  changed  operation 
would  present  a  need  for  greater  control. 

The  tnird  feature  of  the  rule  that 
facilitates  operating  changes  is  the 
record  keeping  requirements.  In  the 
OSIL,  as  described  earlier  (see  section 
VI.L.2.a.  General  Strategy  for  Change 
Management)  sources  must  keep  a 
precise  log  of  the  operation  of  batches, 
the  occurrence  of  any  process  or 
operational  changes  and  associated 
changes  in  emissions,  the  requirements 
of  subpart  GGG  contemporaneously 
applicable  to  each  process  under  its  new 
operational  state,  and  the  controls  used 
to  comply  with  these  requirements.  The 
information  required  by  the  permit, 
together  with  on-site  records  and  the 
required  calculations  for  the  sizing  of 
emissions  sources  and  the  sorting  of 
changes  relative  to  their  subpart  GGG 
requirements  allows  an  inspector  to 
determine  initially  and  for  any 
subsequent  time  period  which  activities 
from  a  listed  process  require  control  and 
the  level  of  control  that  is  required  for 
each. 

The  rule  enables  the  company's  basic 
framework  for  the  change  management 
strategy  to  be  incorporated  into  the  title 
V  permit.  In  addition,  other  permit 
terms  are  needed  to  assure  that  an 
appropriately  useful  scope  of  alternative 
scenarios  can  be  reasonably  anticipated 
and  preapproved  to  meet  section 
70.6(a)(9)  and  that  the  compliance 
obligations  of  certain  new  process 
equipment  (i.e.,  like-kind  replacements 
and  on-site  surplus  equipment 
identified  in  the  permit)  can  be  defined. 
The  first  of  these  terms  applies  to 
operations  that  are  not  covered  by  ROPs 
as  tiiken  directly  from  the  requirements 
in  subpart  GGG.  Previous  discussions  of 
ROPs  have  alluded  to  two  types,  those 
that  are  included  in  detail  in  subpart 
GGG  and  those  that  are  established  in 
the  title  V  permitting  process  to  meet 
subpart  GCk^.  The  latter  category  is 
necessary  because  of  the  compliance 
flexibility  that  subpart  GGG  contains. 
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For  the  methodology  that  the  source 
proposes  to  receive  the  status  of  a 
permit-required  ROP  for  purposes  of  the 
change  management  strategy,  the 
permitting  authority  must  determine 
that  the  methodology  is  scientifically 
credible  and  is  objectively  replicable. 
The  bottom  line  is  that  the  ROP  must  be 
a  procedure  based  sblely  on 
nondiscretionary  steps  and  onobjective 
data  (where  data  are  required)  to 
accomplish  these  steps.  Accordingly, 
the  results  from  using  these  procedures 
are  the  same  regardless  of  who  uses 
them  and  when.  Where  the  permitting 
authority  preapproves  ROPs,  the  permit 
shall  require  the  source  to  use  them  over 
the  defined  range  of  similar  operations 
(unless,  of  course,  the  source  wishes  to 
obtain  approval  of  a  different  method 
under  the  permit  revision  process).  The 
EPA  would  like  to  stress  that  the  ROPs 
are  only  an  important  part  of  the 
compliance  process  established  by 
following  the  standard  and  are  not  an 
alternative  standard,  monitoring,  or  test 
method. 

Section  504  (a)  of  the  Act  provides  the 
legal  basis  for  establishing  ROPs  during 
the  permit  process.  This  section  requires 
that  title  V  permits  contain  emissions 
limits/  standards  and  other  terms  as 
needed  to  assure  compliance  with 
applicable  requirements.  In  its  White 
Paper  Number  Two  issued  in  March 
1996,  EPA  stated  that  title  V  permits 
pursuant  to  section  504(a)  may  contain 
terms  which  are  not  necessarily  the 
terms  of  a  particular  applicable 
requirement,  provided  that  such  terms 
assure  compliance  with  this 
requirement,  (see  section  II.A.2.d.  and 
II.A.5.)  The  Agency  believes  that  this 
same  authority  also  supports 
development  of  a  methodology  as  a  ROP 
during  the  title  V  permit  process, 
provided  that  its  development  is 
consistent  with  the  provisions  of  the 
applicable  requirement,  following  the 
methodology  would  provide  the  same 
degree  of  compliance  assurance  as 
would  following  the  applicable    - 
requirement  directly,  and  sufficient 
procedural  safeguards  are  followed  in 
its  establishment. 

Subpart  GGG  is  consistent  with 
establishing  such  methodologies.  For 
example,  it  empowers  the  permitting 
authority  to  review  and  approve,  as 
appropriate,  a  source's  proposed 
emissions  estimating  procedures  for 
operations  not  covered  by  the  standard's 
equations.  In  addition,  as  part  of  the 
initial  compliance  determination 
process  laid  out  in  subpart  GGG,  the 
source  is  required  to  provide  the 
specifics  of  its  calculations  and 
engineering  analysis  procedures  to  the 
permitting  authority  as  a  matter  of 


course.  Subject  to  certain  boimdary 
conditions  on  its  applicability  and  use, 
the  specific  source  proposal  can  often  be 
extended  into  a  methodology  to  address 
future  qualifying  changes. 

The  EPA  is  testing  vvnether  reliance 
on  this  approach  also  provides 
equivalent  compliance  assurance  to  that 
provided  from  a  case-by-case  review 
implemented  for  the  same  change  by  the 
permitting  authority.  In  the  absence  of 
the  change  management  strategy,  the 
permitting  authority  would  evaluate  the 
procedures  used  by  the  source  each  time 
a  change  was  to  be  made.  Thus,  the 
permitting  authority  would  be  called 
upon  to  make  the  same  judgements  in 
either  case;  only  the  timing  and 
frequency  of  the  review  and  approval 
process  would  change.  In  the  context  of 
the  strategy,  the  permitting  authority 
and  the  source  simply  agree  ahead  of 
time  on  the  replicable  procedures  that 
are  to  be  used  for  a  range  of  changes. 

Finally,  by  requiring  that  the  approval 
to  take  place  during  permit  issuance, 
permit  renewal,  or  significant  permit 
modification,  the  change  management 
strategy  ensures  that  adequate  oversight 
by  the  public  and  EPA  occurs.  This 
determination  and  approval  by  the 
permitting  authority  must  take  place 
during  a  process  in  which  EPA  and  the 
public  are  afi^orded  the  opportunity  to 
review  and  comment  on  the 
methodology  and  upon  its  initial  use. 
The  EPA  requires  that  the  streamlining 
process  contained  in  its  White  Paper 
Number  Two  issued  March  1996  be 
used  to  accomplish  this  review 
(including  the  submittal  of  the 
demonstration  to  EPA  while  a  complete 
application  containing  the 
demonstration  is  otherwise  submitted  to 
the  permitting  authority).  Application  of 
the  methodology  and  its  outcomes  must 
also  be  reflected  in  the  OSIL. 
Verification  of  its  use  as  well  as  the 
supporting  calculations  and  analyses 
will  be  included  (consistent  with 
confidential  business  information 
protections)  as  part  of  the  quarterly 
OSIL  report  describing  changes  since 
the  last  report.  This  report  shall  be 
submitted  to  the  permitting  authority  on 
a  quarterly  basis  and  be  made  available 
to  the  public  and  EPA. 

It  should  be  noted  that  subpart  GGG, 
while  not  specifying  enough  details  to 
make  some  procedures  replicable, 
typically  does  include  guidance  on  what 
will  be  required.  For  example,  the 
standard  allows  sources  to  demonstrate 
compliance  for  small  control  devices 
using  a  design  evaluation  and  specifies 
for  each  type  of  control  device  the 
factors  that  must  be  included  in  this 
evaluation.  This  guidance  facilitates  the 
permitting  authority's  review  of  the 


design  evaluation  that  the  source 
subsequently  submits.  Thus,  in  many 
cases,  the  standard  provides  the  target 
for  the  design  of  a  ROP,  but  leaves  the 
details  to  be  proposed  by  the  source  and 
approved  by  the  permitting  authority. 

While  the  mentioned  ROPs  shoula 
enable  the  vast  majority  of  expected 
changes  to  be  preapproved  in  the  title  V 
permit  with  respect  to  compliance  with 
the  MACT  standard,  some  exceptions  do 
exist.  Changes  governed  by  MACT 
provisions  which  are  affected  by  any 
meaningful  subjective  judgments  cannot 
be  preapproved.  This  would  include  all 
procedures  which  are  not  replicable  as 
contained  in  subpart  GGG  and  are  not 
otherwise  approved  during  the  permit 
issuance  or  revision  process  to  be  ROPs. 
In  addition,  certain  requirements  apply 
in  a  very  event-specific  fashion  and 
cannot  be  preapproved  without  a 
precise  advance  understanding  of  a 
particular  change.  The  EPA  has  already 
identified  some  requirements  and 
procedures  in  the  final  MACT  rule  that 
cannot  be  relied  upon  or  developed  as 
ROPs,  and  thus  may  not  be  employed 
imder  the  change  management  strategy. 

For  example,  for  any  process  imit 
complying  with  the  pollution 
prevention  alternative  standard,  an 
owner/operator  must  establish  baseline 
production-indexed  HAP  consvunption 
factors  from  which  to  apply  the  75 
percent  consumption  reduction 
requirement.  Such  baseline  factors  are 
determined  from  historical  information, 
and  the  acceptability  of  the  value 
depends  on  which  historical  years  are 
selected  to  represent  the  baseline  and  on 
the  methods  used  for  the  involved 
material  balance  around  the  process 
unit.  It  is  highly  probable  that  each 
baseline  consumption  factor 
demonstration  will  encompass  unique, 
process-specific  information  and 
methodologies  that  significantly  affect 
the  final  value  of  the  factor.  With  that 
in  mind,  the  Agency  feels  that  generic 
preapproval  is  not  possible  for  changes 
whereby  existing  process  units  switch 
from  complying  with  individual 
emission  standards  on  emissions 
sources  (such  as  a  93  percent  reduction 
requirement  for  process  vents)  to 
complying  with  the  pollution 
prevention  alternative  standard.  It  is 
appropriate  that  the  permit  revision 
process  be  used  for  making  such 
changes. 

An  additional  category  not  eligible  for 
conversion  to  ROPs  consists  of 
determinations  or  approvals  which  have 
not  been  delegated  to  the  permitting 
authority  and  must  be  submitted  to  EPA 
for  approval.  For  example,  the 
Administrator  must  review  and 
approve,  as  appropriate,  any  source 
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proposal  for  an  alternative  emissions 
limit  or  test  method.  Such  reviews 
cannot  therefore  be  addressed  in 
advance  by  a  ROP  defined  by  the 
permitting  authority. 

The  Agency  has  preliminarily 
reviewed  the  requirements  of  subpart 


GGG  in  the  context  of  defining  which  of 
them  contain:  (1)  ROPs  as  written;  (2) 
requirements  that  can  be  established 
diuing  the  permit  process  as  a  ROP;  and 
(3)  requirements  which  are  ineligible  for 
developing  such  procedures.  Tables  3, 
4,  and  5  follow  which  describe  this 


initial  categorization.  The  EPA  expects 
to  address  this  subject  more  in  its 
implementation  guidance  for  subpart 
GGG. 


Table  3.— Procedures  That  Are  Replicable  as  Written  in  Subpart  GGG 


Procedure 

Calculating  uncontrolled  emissions  from  process  vents — equations  for  eight  types  of  operations  

Calculating  controlled  emissions  from  process  vents  discharged  through  a  condenser— equations  for 
eight  types  of  operations. 

Equations  for  determining  wfiettier  an  existing  vent  is  sutiject  to  98%  control „ 

EPA  performance  test  methods  and  calculations 


40  CFR  part  63  citation 


63.1257(d)(2)(i)(A)  through  (H). 
63.1257(d)(3)0)(B)  (7)  through  (0). 

63.1254(a)(3)(0. 

63.1257(a)(2).  (a)(3).  (b)(1)  through  (8). 
and  (b)(lO)(i)  through  (Hi). 


Table  4.— Potentially  Replicable  Operating  Procedures  That  Can  Be  Established  Through  Permitting 
Where  Approved  by  Permitting  Authority,  and  Subject  to  Review  by  EPA  and  the  Pubuc 


Procedure 


40  CFR  part  63  citation 


Evaluation  of  an  air  pollution  control  device  capability  for  new  scenario  (not  subject  to  testing) 

Establishing  the  emissions  profile  for  inlet  to  control  device 

Determining  uncontrolled  process  vent  emissions  from  an  operation  not  covered  by  the  eight  equa- 
tions in  subpart  GGG. 

Determining  whetfwr  a  new/modified  process  vent  is  within  the  worst-case  emissions  approved  for  a 
control  device. 

Determining  annual  HAP  load  in  a  wastewater  stream 

Determining  aruiual  average  HAP  concentration  in  a  wastewater  stream 

Identification  of  wastewater  streams  tfiat  require  control  

Evaluation  of  wastewater  treatment  unit  capat)ility  for  new  scenario 

Demonstrating  that  wastewater  tank  emissions  are  increased  no  more  than  5  percent  by  heating, 
treating  with  an  exothermic  reaction,  or  sparging. 

Determining  storage  tank  design  capacity 

Maximum  true  vapor  pressure  for  determining  storage  tank  applicat)ility 

Mettxxlotogy  for  determining  Individual  HAP  partial  pressures  in  nonstarKlard  situations 

Emissnns  averaging  compliance  alterr^tive  

Pollution  prevention  compliance  alterrutive 

Demonstrating  that  an  equation  in  the  rule  is  not  appropriate  in  a  specific  case  for  an  operation  cov- 
ered by  one  of  the  eight  equations. 

Denrx>rtstrating  alternative  test  rrwttrads  or  emissions  limits  (or  any  ott>er  determinations  which  the 
Administrator  has  not  delegated). 


63.1257(b)(8)rH). 

63.1257(a)(i). 

63.1257(d)(2)rH). 

None. 

63.1257(e)(1)(iii). 

63.1257(e)(1)(iO. 

63.1256(a)(1). 

63.1257(e)(2)(ii). 

63.1256(b)(1). 

63.1253(a)  (1)  and  (2). 

63.1251. 

63.1257(d)(2)(i). 

63.12S2(d). 

63.1252(e). 

63.1257(d)(2)(it). 

63.1261. 


The  recommended  approach  for 
permits  also  assures  that  alternative 
operating  scenarios  are  reasonably 
anticipated  for  the  reconfigurations  of 
permit-listed  equipment  by  requiring 
the  initial  detailed  linkages  among 
processes,  vents.  PODs,  tanks,  control 
obligations,  and  eligible  controls 
contained  in  the  NOCSR  to  be 
incorporated  into  the  permit.  This 
incorporation  of  the  baseline  operation 
serves  to  define  an  important 
benchmark  from  which  to  anticipate 
similar,  but  different  futiuB  operating 
scenarios  using  the  same  equipment. 

The  Agency  Delieves  that  the  more 
general  description  of  equipment  within 
each  particular  alternative  operating 
scenario  in  the  menu  may  be 
appropriate  imder  the  particular  design 
of  the  pharmaceutical  MACT  standard. 
That  is,  a  description  of  process 
equipment  in  less  detail  can  be  justified 
here  where  the  determination  of  process 


emissions  is  clear  and  a  highly  effective 
control  approach  is  used,  which  is  also 
versatile  and  effective  enough  to 
accommodate  a  wide  range  of  inlet 
loadings  (and  the  range  is  dociunented 
and  specified  on  permits).  Thus,  a 
conservative  approach  to  emissions 
reduction  (e.g.,  most  devices  would 
operate  as  if  the  worst-case  scenario 
were  occurring),  coupled  with  a 
rephcable,  objective  basis  (i.e.,  a 
required  ROP  for  emissions  calculation) 
to  assiu«  that  each  new  change  in 
operation  is  no  more  demanding  on  the 
control  device  than  the  previously 
established  worst  case,  inherently 
allows  more  flexibility  under  which  to 
"anticipate"  a  family  of  alternative 
operating  scenarios. 

One  potential  weakness  of  the  change 
management  strategy  is  that,  before  the 
mentioned  ROPs  can  be  relied  upon  to 
establish  compliance  obligations  and  to 
assure  compliance  with  them,  the 


strategy  depends  on  the  correct 
application  of  certain  key  definitions 
(e.g.,  process  vent,  process)  and  other 
regulatory  provisions  when  a  change  in 
emissions  occiu^.  Although  EPA  has 
carefully  designed  these  definitions  to 
be  clear  in  their  meaning,  interpretive 
disputes  cou^d  still  conceivably  arise. 
The  Agency  believes  for  several  reasons, 
however,  that  there  is  an  extremely  low 
probability  for  such  disputes  to  occiu 
and  that  the  change  management 
strategy  should  assure  compliance  with 
subpart  GGG. 

First,  the  industry,  in  its  basic 
operations  and  how  subpart  GGG 
definitions  will  apply  to  them,  is 
relatively  well  known.  While  this 
assertion  may  appear  to  run  coimter  to 
previous  statements  regarding  the 
constantly  changing  processes  and 
equipment  configiuations  that 
characterize  mudi  of  the  industry,  in 
actuality,  the  process  steps  that  make  up 
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the  wide  range  of  processes  in  the 
industry  are  confined  to  a  relatively 
limited  number  of  different  chemical 
engineering  unit  operations.  Thus, 
while  the  number  of  process  steps,  their 
order,  and  the  specific  conditions  of 
each  (e.g.,  temperatiue,  solvents,  etc.) 
may  vary  widely  from  process  to 
process,  the  individual  steps  are  basic, 
standard  unit  operations.  The  chemical 
engineering  principles  that  govern  these 
imit  operations  (and  their  air  and 
wastewater  emissions)  are  well 
imderstood.  In  addition,  the  FDA 
independently  requires  processes  to  be 
well  defined  which  limits  further  any 
variations  in  definitional 
interpretations. 

In  addition  to  the  significant 
protections  that  these  inherent 
safeguards  and  the  OSIL  provide,  the 
probability  of  misinterpreting  the  use  of 
a  particular  definition  is  further  reduced 
during  the  permit  action  that  establishes 
the  change  management  strategy.  As 
mentioned,  the  initial  linkages  among 
processes,  vents,  PODs,  tanks,  control 
obligations,  and  eligible  controls 
contained  in  the  NOCSR  would  be 
incorporated  into  the  title  V  permit  to 
establish  the  baseline  scenario  from 
which  to  envision  future  changes.  This 
incorporation  also  serves  to  demonstrate 
an  appropriate  working  knowledge  with 
the  key  definitions  governing  the 
applicability  of  subpart  GGG.  More 
importantly,  the  permitting  authority 
must  specifically  approve  the  source's 
use  of  these  definitions  and  this 
approval  is  subject  to  review  by  EPA 
and  the  public.  The  result  will  be  that 
the  source  and  the  permitting  authority 
will  have  a  well  validated  common 
understanding  of  how  these  definitions 
work  and  how  to  apply  them. to  future 
changes. 

The  recommended  approach  also 
fulfills  the  need  to  provide  adequate 
review  opportunities.  In  the  permit 
issuance  process,  the  permitting 
authority,  EPA,  and  the  public  all  have 
an  opportunity  to  review  how  the 
ciurent  source  operations  would  comply 
with  the  standard  and  how  the  proposed 
permit  conditions  establish  alternative 
operating  scenarios  to  manage  changes 
occurring  with  respect  to  this 
compliance  baseline.  In  particular,  these 
groups  will  have  the  opportunity  to 
review  the  operating  boundaries  to 
assure  equal  or  greater  controllability  of 
other  emissions  profiles  and  to 
determine  any  further  need  to  add 
specific  operational  constraints  to 
safeguard  against  overloading  the 
particular  control  device(s),  for 
example,  or  additional  permit  terms  or 
descriptions  in  order  to  assure 
compliance  with  the  standard.  The 


alternative  operating  scenarios  as 
described  in  the  permit  must  reasonably 
anticipate  reconfigurations  of  existing 
emissions  units  and  activities  and  the 
additions  of  certain  other  preapproved 
equipment  and  must  contain  the 
associated  compliance  obligations  for 
these  changes  imder  subpart  GGG,  in 
order  to  afford  permitting  authorities, 
EPA  and  the  public  meaningful 
opportunity  to  ensure  that  the  permit's 
alternative  scenarios  assure  compliance 
with  the  MACT  standard.  To  provide  an 
ongoing  opportimity  to  understand 
which  alternative  operating  scenarios 
have  been  operated  by  the  source  and 
the  specific  corresponding  complicmce 
obligations  that  apply,  the  permit  shall 
require  quarterly  transmission  of  the 
OSIL  changes  to  the  permitting 
authority,  which  shall  make  copies 
available  to  the  public  and  EPA  upon 
request. 

The  Agency  is  considering  whether 
and  to  what  extent  the  change 
management  strategy  for  implementing 
subpart  GGG  might  also  be  appropriate 
for  other  sources  and  applicable 
requirements.  Preliminarily,  EPA 
believes  that  the  recommended 
permitting  approach  for  subpart  GGG 
will  be  essentially  limited  to  the 
pharmaceutical  and  other  similar  batch 
chemical  industries  but  it  could  be 
extended  to  industries  subject  to  other 
emission  standards  to  the  extent  that 
EPA  believes  the  same  level  of 
compliance  assurance  associated  with 
the  change  management  strategy 
described  for  subpart  GGG  would  be 
achieved.  The  EPA  expects  to  evaluate 
other  situations  individually,  using  the 
mentioned  factors  and  other 
considerations  as  appropriate.  Afi^ected 
parties  are  encouraged  to  comment  on 
the  adequacy  of  other  EPA  rulemakings 
(including  those  for  other  MACT 
standards),  to  address  issues  related  to 
the  change  management  strategy  where 
similar  needs  for  operational  flexibility 
potentially  exist.  Certainly,  the  same 
legal  constraints  together  with  several 
situation  specific  factors  (such  as  those 
involving  the  replicability  of  operating 
procedures  contained  in,  or  derived 
fit}m,  the  applicable  requirements,  the 
potential  for  misapplication  of  the 
standard,  the  expectation  for  detailed 
descriptions  and  emissions  reduction 
from  the  applicable  requirement  itself 
for  subject  equipment,  and  the  ability  of 
the  control  and  monitoring  approaches 
to  accommodate  changes)  would  again 
be  relevant  to  defining  whether  a 
strategy  for  such  applicable 
requirements  based  on  alternative 
operating  scenarios  is  possible  under 
section  70.6(a)(9). 


The  EPA  believes  that  the  change 
management  strategy  should 
presumptively  be  limited  to  the 
pharmaceutical  MACT,  since  other 
standards  do  not  initially  appear  to 
produce  equivalent  opportunities  to 
create  alternative  operating  scenarios 
under  such  a  strategy.  The  most  limiting 
element  is  the  ability  to  predict 
accvuately,  using  relatively  simple, 
repeatable  procedures,  the  effect  a 
p^icular  change  has  on  emissions  and 
compUance  obligations.  In  the 
pharmaceutical  industry,  it  is  possible 
to  do  so  in  an  extremely  accurate 
fashion  since  HAP  emissions  nearly 
exclusively  result  from  nonreactant 
solvent  use.  It  may  be  more  difficult,  for 
example,  to  predict  the  effect  of  process 
changes  in  chemical  manufacturing 
industries  other  than  pharmaceutical 
manufacturing.  Changes  in  these 
industries  often  involve  complex 
reaction  theory  and  reaction  kinetics 
and  other  factors,  which  must  be 
applied  individually  to  the  specific 
situation  at  hand  to  determine  how  HAP 
emissions  will  change.  For  most 
changes,  it  would  be  difficult  to  distill 
these  chemical  dynamics  into  an 
equation  that  would  predict  emissions 
variations  for  a  source's  process  changes 
accurately.  Without  an  accurate  ROP, 
the  applicable  permit  revision  process 
would  be  necessary  to  reevaluate 
compliance  under  the  change. 

As  previously  mentioned,  the 
Agency's  decision  whether  to  extend  the 
availability  of  a  change  management 
strategy  similar  to  that  for  subpart  GGG 
to  other  standards  will  also  depend  on 
the  empirical  results  achieved  from 
implementing  subpart  GGG  through 
such  a  strategy.  In  particular,  EPA 
expects  to  leam  whether  and  how 
frequently  interpretive  disputes  result 
from  using  the  bjend  of  definitions  and 
approved  ROPs  relied  upon  to  carry  out 
the  change  management  strategy  and 
how  to  develop  permit  terms  that 
establish  and  implement  ROPs. 

Finally,  the  Agency  supports  the 
testing  of  the  recommended  subpart 
GGG  strategy  since  it  is  consistent  with 
the  Agency's  program  objectives  to 
reinvent  regulations,  to  eliminate  delays 
and  paperwork  burdens,  and  to 
implement  more  efficiently  the  title  V 
program.  The  development  of  the 
recommended  approach  benefited  to  a 
significant  extent  through  the  activities 
of  a  permitting  pilot  project  which  EPA 
initiated  with  the  Environmental 
Quality  Board  of  Puerto  Rico  and  Merck 
Corporation.  Considering  the 
implementation  of  subpart  GGG  through 
title  V  permits  in  the  context  of  this 
project  has  been  extremely  valuable  in 
defining  the  type  and  frequency  of 
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anticipated  operational  changes  and 
evaluating  the  appropriate  permit 
content  to  assure  compliance  for  these 
changes.  The  Agency  is  grateful  to  the 
participants  in  this  Reinvention  project 
and  expects  that  its  final  results  (in  the 
form  of  more  detailed  guidance  and/or 
model  permit  conditions)  will  be  useful 
to  others  seeking  to  implement  subpart 
GGG. 

Vn.  Technical  Amendment  to  40  CFR 
Part  9 

In  compliance  with  the  Paperwork 
Reduction  Act  (PRA),  this  technical 
correction  amends  the  table  that  lists  the 
Office  of  Management  and  Budget 
(0MB)  control  niunbers  issued  under 
the  RPA  for  this  final  rule. 

The  EPA  is  today  amending  the  table 
in  40  CFR  part  9  (Section  9.1)  of 
currently  approved  information 
collection  request  (ICRj  control  numbers 
issued  by  OMB  for  various  regulation. 
The  affected  regulations  are  codified  at 
40  CFR  part  63  subpart  GGG,  sections 
63.1259  and  63.1260  (recordkeeping  and 
reporting  requirements,  respectively). 
The  OMB  control  (tracking)  number  for 
this  final  rule  is  2060-0358.  The  EPA 
will  continue  to  present  OMB  control 
numbers  in  a  consolidated  table  format 
to  be  codified  in  40  CFR  part  9  of  the 
Agency's  regulations,  and  in  each  CFR 
volimie  containing  EPA  regulations.  The 
table  lists  the  section  nimibers  with 
reporting  and  recordkeeping 
requirements,  and  the  current  OMB 
control  numbers.  The  listing  of  the  OMB 
control  numbers  and  their  subsequent 
codification  in  the  CFR  satisfy  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  OMB's  implementing  regulations  at 
5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  necessary. 

Vm.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

1.  To  allow  interested  parties  to 
readily  identify  and  locate  docimients 
so  that  they  can  intelUgently  and 


effectively  participate  in  the  rulemaking 
process;  and 

2.  To  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials  [section  307(d)(7)(A)l). 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993)1  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  OMB  has  notified  the  EPA 
that  it  considers  this  a  "significtmt 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA 
submitted  this  action  to  the  OMB  for 
review.  Changes  made  in  response  to 
suggestions  or  recommendations  from 
the  OMB  were  documented  and 
included  in  the  public  record. 

C.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875,  EPA  has  involved  State 
governments  in  the  development  of  this 
rule.  These  governments  will  be 
required  to  implement  the  rule.  They 
will  collect  permit  fees  which  will  be 
used  to  offset  the  resource  burden  of 
implementing  the  rule.  Representatives 
of  six  State  governments  are  members  of 
the  MACT  partnership.  This  partnership 
group  was  consulted  through  out  the 
development  of  this  final  regulation. 
Comments  from  the  partnership 
members  were  carefully  considered.  In 
addition,  all  States  were  encouraged  to 
comment  on  the  proposed  rule  during 
the  public  comment  period,  and  the 
EPA  fully  considered  all  the  comments 


submitted  by  States  in  this  final 
rulemaking. 

D.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq  and  has  assigned  OMB 
control  No.  2060-0358.  An  information 
collection  request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No. 
1781.01),  and  a  copy  may  be  obtained 
bom  Sandy  Farmer,  Regulatory 
Information  Division,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  2137).  401  M  Street  SW., 
Washington,  DC  20460,  or  by  calling 
202-260-2740. 

The  EPA  is  required  under  section 
112(d)  of  the  Clean  Air  Act  to  regulate 
emissions  of  HAPs  listed  in  section 
112(b).  The  requested  information  is 
needed  as  part  of  the  overall  compliance 
and  enforcement  program.  The  ICR 
requires  that  pharmaceuticals 
production  facilities  retain  records  of 
control  device  monitoring  or  HAP 
emissions  calculations  records  at 
facilities  for  a  period  of  5  years,  which 
is  consistent  with  the  General 
Provisions  to  40  CFR  part  63  and  the 
permit  requirements  under  40  CFR  part 
70.  All  sources  subject  to  this  rule  will 
be  required  to  obtain  operating  permits 
either  through  the  State-approved 
permitting  program  or,  if  one  does  not 
exist,  in  accordance  with  the  provisions 
of  40  CFR  part  71 ,  when  promulgated.   . 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4,800  hours  per  respondent  for 
the  first  year  and  2,600  hours  per 
respondent  for  each  of  the  second  and 
third  years.  It  is  also  estimated  that 
there  are  approximately  100  facilities 
that  are  likely  respondents.  These 
estimates  include  time  for  revievdng 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
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information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  EPA  is  amending  Table  9.1  in 
40  CFR  part  9  of  currently  approved  ICR 
control  numbers  issued  by  OMB  for 
various  regulations  to  list  the 
information  requirements  contained  in 
this  final  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  under  5  U.S.C. 
553,  after  being  required  to  publish  a 
general  notice  of  proposed  rulemaking, 
an  agency  must  prepare  a  final 
regulatory  flexibifity  analysis  unless  the 
head  of  the  agency  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Agency  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  EPA  analyzed  the  potential 
impact  of  the  rule  on  small  entities  and 
determined  that  only  16  of  56 
pharmaceutical  producing  firms  are 
small  entities — ^not  a  substantial  number 
of  entities.  Of  these  16  firms,  only  4  will 
experience  an  increase  in  costs  as  a 
result  of  the  promulgation  of  today's 
rule  that  are  greater  than  1  percent  of 
revenues.  Therefore,  the  Agency  did  not 
prepare  an  initial  regulatory  flexibility 
analysis. 

Although  the  statute  does  not  require 
EPA  to  prepare  an  RFA  because  the 
Administrator  has  certified  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities,  EPA  did  undertake  a  limited 
assessment,  to  the  extent  it  could,  of 
possible  outcomes  and  the  economic 
effect  of  these  on  small  pharmaceutical 
entities.  That  evaluation  is  available  in 
the  administrative  record  for  today's 
action. 

F.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 


statement,  including  a  cost-benefit 
analysis,  for  proposed  {md  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost  effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal  inter- 
governmental mandates,  and  informing, 
educating,  and  advising  small 
governments  on  compliance  with  the 
regulatory  requirements. 

The  EPA  has  determined  that  the  final 
standards  do  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of,  in  the  aggregate,  $100  million 
or  more  to  either  State,  local  or  Tribal 
governments,  or  to  the  private  sector, 
nor  do  the  standards  significantly  or 
uniquely  impact  small  governments, 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  final  rule. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 


other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  ComproUer 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act  (NTTAA) 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  ("NTTAA)").  the  Agency  is  required 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
volimtary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

The  Agency  does  not  believe  that  this 
Notice  addresses  any  technical 
standards  subject  to  the  NTTAA. 

/.  Executive  Order  13045 

The  Executive  Order  13045  applies  to 
any  rule  that  EPA  determines  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866.  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If  . 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants 
Pharmaceuticals  Production — explain 
why  the  planned  regulation  is  preferable 
to  other  potentially  effective  and 
reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997). 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affiect 
children. 

List  of  Subjects 

40  CFR  Fart  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
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40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

Dated:  )uly  30. 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  9  and  63  of  title  40, 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136y; 
15  U.S.C.  2001,  2003.  2005,  2006.  2601-2671; 
21  U.S.C.  331j,  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311, 1313d,  1314, 1318, 
1321. 1326, 1330, 1342, 1344. 1345  (d)  and 
(e),  1361;  E.O.  11735,  38  PR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243.  246.  300f.  300g.  300g-l,  300g-2, 
300g-3.  300g-4.  300g-5.  300g-6.  300J-1, 
300i-2.  300i-3.  300i-4.  300J-9  1857  et  seq., 
6901-6992k,  7401-7671g,  7542,  9601-9657, 
11023,11048. 

2.  Section  9.1  is  amended  by  adding 
in  numerical  order  a  new  entry  to  the 
table  under  the  indicated  heading  to 
read  as  follows: 

§  9. 1    0MB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  citation 


0MB  con- 
trol No. 


National  Emission  Standards  tor  Hazard- 
ous Air  Pollutants  tor  Source  Categories.^ 


63.1259-63.1260  2060-0314 


3  The  ICR's  referenced  in  this  section  of  ttie 
table  encompass  ttie  applicable  general  provi- 
sions contained  in  ttie  40  CFR  part  63,  sut)- 
part  A,  wtiich  are  not  independent  information 
collection  requirements. 


PART  63— {AMENDED] 

3.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et.  seq. 

4.  Section  63.14  is  amended  by 
adding  paragraphs  (b)(19)  and  (c)(3)  to 
read  as  follows: 

§  63. 1 4    Incorporations  by  reference. 

***** 

(b)*  *  • 


(19)  ASTM  D2879-97,  Standard  Test 
Method  for  Vapor  Pressure-Temperature 
Relationship  and  Initial  Decomposition 
Temperature  of  Liquids  by  Isoteniscope, 
IBR  approved  for  §  63.1251  of  subpart 
GGG  of  this  part. 

(c)  *  *   * 

(3)  API  Manual  of  Petroleum 
Measurement  Specifications  (MPMS) 
Chapter  19.2,  Evaporative  Loss  From 
Floating-Roof  Tanks  (formerly  API 
Publications  2517  and  2519),  First 
Edition,  April  1997,  IBR  approved  for 
§  63.1251  of  subpart  GGG  of  this  part. 
***** 

5.  Part  63  is  amended  by  adding  a 
new  subpart  GGG  to  read  as  follows: 

Subpart  GGG — National  Emission 
Standards  for  Pharmaceuticals 
Production 

Sec. 

63.1250  Applicability. 

63.1251  Definitions. 

63.1252  Standards:  General. 

63.1253  Standards:  Storage  tanks. 

63.1254  Standards:  Process  vents. 

63.1255  Standards:  Equipment  leaks. 

63.1256  Standards:  Wastewater. 

63.1257  Test  methods  and  compliance 
procedures. 

63.1258  Monitoring  requirements. 

63.1259  Recordkeeping  requirements. 

63.1260  Reporting  requirements. 

63.1261  Delegation  of  authority. 

Table  1  to  Subpart  GGG— General 
Provisions  Applicability  to  Subpart  GGG 

Table  2  to  Subpart  GGG— Partially  Soluble 
HAP 

Table  3  to  Subpart  GGG— Soluble  HAP 

Table  4  to  Subpart  GGG-^ionitoring 
Requirements  for  Control  Devices 

Table  5  to  Subpart  GGG— Control 
Requirements  for  Items  of  Equipment  That 
Meet  the  Criteria  of  §  63.1252(f) 

Table  6  to  Subpart  GGG— Wastewater— 
Compliance  Options  for  Wastewater  Tanks 

Table  7  to  Subpart  GGG— Wastewater— 
Inspection  and  Monitoring  Requirements  for 
Waste  Management  Units 

Table  8  to  Subpart  GGG— Fraction 
Measured  (Fm)  for  HAP  Compounds  in 
Wastewater  Streams 

Table  9  to  Subpart  GGG-J)efault  Biorates 
for  List  1  Compounds 

§63.1250    Applicability. 

(a)  Definition  of  affected  source.  The 
affected  source  subject  to  this  subpart  is 
the  pharmaceutical  manufacturing 
operation,  as  defined  in  §63.1251. 
Except  as  specified  in  paragraph  (d)  of 
this  section,  the  provisions  of  this 
subpart  apply  to  pharmaceutical 
manufacturing  operations  that  meet  the 
criteria  specified  in  paragraphs  (a)(1) 
through  (a)(3)  of  this  section  as  follows: 


(1)  Manufacture  a  pharmaceutical 
product,  as  defined  in  §63.1251; 

(2)  Are  located  at  a  plant  site  that  is 
a  major  source  as  defined  in  section 
112(a)  ofthe  Act;  and 

(3)  Process,  use,  or  produce  HAP. 

(b)  New  source  applicability.  A  new 
affected  source  subject  to  this  subpart 
and  to  which  the  requirements  for  new 
sources  apply  is:  an  affected  source  for 
which  construction  or  reconstruction 
commenced  after  April  2, 1997  and  the 
standard  was  applicable  at  the  time  of 
construction  or  reconstruction;  or  a 
pharmaceutical  manufacturing  process 
unit  (PMPU),  dedicated  to 
manufacturing  a  single  product,  that  has 
the  potential  to  emit  10  tons  per  year  of 
any  one  HAP  or  25  tons  per  year  of 
combined  HAP,  for  which  construction 
commenced  after  April  2, 1997. 

(c)  General  Provisions.  Table  1  of  this 
subpart  specifies  the  provisions  of 
subpart  A  of  this  part  that  apply  to  an 
owner  or  operator  of  an  affected  source 
subject  to  this  subpart,  and  clarifies 
specific  provisions  in  subpart  A  of  this 
part  as  necessary  for  this  subpart. 

(d)  Processes  exempted  from  the 
affected  source.  The  provisions  of  this 
subpart  do  not  apply  to  research  and 
development  facilities. 

(e)  Storage  tank  ownership 
determination.  The  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (e)(1)  through  (e)(5)  of  this 
section  to  determine  to  which  PMPU  a 
storage  tank  shall  belong. 

(1)  If  a  storage  tank  is  dedicated  to  a 
single  PMPU,  the  storage  tank  shall 
belong  to  that  PMPU. 

(2)  If  a  storage  tank  is  shared  among 
PMPU's,  then  the  storage  tank  shall 
belong  to  that  PMPU  located  on  the 
same  plant  site  as  the  storage  tank  that 
has  the  greatest  annual  volume  input 
into  or  output  from  the  storage  tank  (i.e., 
said  PMPU  has  the  predominant  use  of 
the  storage  tank). 

(3)  If  predominant  use  cannot  be 
determined  for  a  storage  tank  that  is 
shared  among  PMPU's  and  if  one  of 
those  PMPU's  is  subject  to  this  subpart, 
the  storage  tank  shall  belong  to  said 
PMPU. 

(4)  If  the  predominant  use  of  a  storage 
tank  varies  from  year  to  year,  then 
predominant  use  shall  be  determined 
based  on  the  utilization  that  occurred 
during  the  year  preceding  September  21, 
1998  for  existing  affected  sources.  For 
new  affected  sources,  predominant  use 
will  be  based  on  the  first  year  after 
initial  startup.  The  determination  of 
predominant  use  shall  be  reported  in 
the  Notification  of  Compliance  Status 
required  by  §  63.1260(f).  If  the 
predominant  use  changes,  the 
redetermination  of  predominant  use 


Federal  Register/ Vol.  63,  No.  182 /Monday,  September  21,  1998/  Rules  and  Regulations       50327 


shall  be  reported  in  the  next  Periodic 
Report. 

(5)  If  the  storage  tank  begins  receiving 
material  from  (or  sending  material  to) 
another  PMPU;  or  ceases  to  receive 
material  from  (or  send  material  to)  a 
PMPU;  or  if  the  applicability  of  this 
subpart  to  a  storage  tank  has  been 
determined  according  to  the  provisions 
of  paragraphs  (e)(1)  through  (4)  of  this 
section  and  there  is  a  significant  change 
in  the  use  of  the  storage  tank  that  could 
reasonably  change  the  predominant  use, 
the  oumer  or  operator  shall  reevaluate 
the  applicability  of  this  subpart  to  the 
storage  tank,  and  report  such  changes  to 
EPA  in  the  next  Periodic  report. 

(f)  Compliance  dates.  The  compliance 
dates  for  affected  sources  are  as  follows: 

(1)  An  owner  or  operator  of  an 
existing  affected  soiu-ce  must  comply 
with  the  provisions  of  this  subpart 
within  3  years  after  September  21, 1998. 

(2)  An  owner  or  operator  of  a  new  or 
reconstructed  affected  source  must 
comply  with  the  provisions  of  this 
subpart  on  September  21,  1998  or  upon 
startup,  whichever  is  later.  . 

(3)  Notwithstanding  the  requirements 
of  paragraphs  (f)(1)  and  (2)  of  this 
section,  a  new  source  which  commences 
construction  or  reconstruction  after 
April  2, 1997  and  before  September  21, 
1998  shall  not  be  required  to  comply 
with  such  promulgated  standard  until  3 
years  after  September  21, 1998  if: 

(i)  The  promulgated  standard  is  more 
stringent  than  the  proposed  standard; 
and 

(ii)  The  owner  or  operator  complies 
with  the  standard  as  proposed  during 
the  3-year  period  immediately  after 
September  21, 1998. 

(4)  Pursuant  to  section  112(i)(3)(B)  of 
the  Act,  an  owner  or  operator  may 
request  an  extension  allowing  the 
existing  source  up  to  1  additional  year 
to  comply  with  section  112(d) 
standards. 

(i)  For  purposes  of  this  subpart,  a 
request  for  an  extension  shall  be 
submitted  no  later  than  120  days  prior 
to  the  compliance  dates  specified  in 
paragraphs  (f)(1)  through  (3)  of  this 
section,  except  as  provided  in  paragraph 
(f)(4)(ii)  of  this  section.  The  dates 
specified  in  §  63.6(i)  for  submittal  of 
requests  for  extensions  shall  not  apply 
to  sources  subject  to  this  subpart. 

(ii)  An  owner  or  operator  may  submit 
a  compliance  extension  request  after  the 
date  specified  in  paragraph  (f)(4)(i)  of 
this  section  provided  the  need  for  the 
compliance  extension  arose  after  that 
date  and  before  the  otherwise  applicable 
compliance  date,  and  the  need  arose 
due  to  circumstances  beyond  reasonable 
control  of  the  owner  or  operator.  This 


request  shall  include  the  data  described 
in  §63.6(i)(6)(i)(A),  (B),  (C),  and  (D). 

(g)  Applicability  of  this  subpart  except 
during  periods  of  startup,  shutdown, 
and  malfunction.  (1)  Each  provision  set 
forth  in  this  subpart  shall  apply  at  all 
times  except  that  emission  limitations 
shall  not  apply  during  periods  of: 
startup;  shutdown;  and  malfunction,  if 
the  startup,  shutdown,  and  malfunction 
precludes  the  ability  of  a  particular 
emission  point  of  an  affected  source  to 
comply  with  one  or  more  specific 
emission  limitations  to  which  it  is 
subject  and  the  owner  or  operator 
follows  the  provisions  for  periods  of 
startup,  shutdown,  and  malfunction,  as 
specified  in  §§  63.1259(a)(3)  and 
63.1260(1).  Startup,  shutdown,  and 
malfunction  are  defined  in  §63.1251. 

(2)  The  provisions  set  forth  in 

§  63.1255  of  this  subpart  shall  apply  at 
all  times  except  during  periods  of 
nonoperation  of  the  PNffU  (or  specific 
portion  thereof)  in  which  the  lines  are 
drained  and  depressurized  resulting  in 
the  cessation  of  the  emissions  to  which 
§  63.1255  of  this  subpart  applies. 

(3)  The  owner  or  operator  shall  not 
shut  down  items  of  equipment  that  are 
required  or  utilized  for  compliance  with 
the  emissions  limitations  of  this  subpart 
during  times  when  emissions  (or,  where 
applicable,  wastewater  streams  or 
residuals)  are  being  routed  to  such  items 
of  equipment,  if  the  shutdown  would 
contravene  emissions  limitations  of  this 
subpart  applicable  to  such  items  of 
equipment.  This  paragraph  does  not 
apply  if  the  item  of  equipment  is 
malftinctioning,  or  if  the  owner  or 
operator  must  shut  down  the  equipment 
to  avoid  damage  due  to  a  malfunction  of 
the  PMPU  or  portion  thereof. 

(4)  During  startups,  shutdowns,  and 
malfunctions  when  the  emissions 
limitations  of  this  subpart  do  not  apply 
pursuant  to  paragraphs  (g)(1)  through  (3) 
of  this  section,  the  owner  or  operator 
shall  implement,  to  the  extent 
reasonably  available,  measures  to 
prevent  or  minimize  excess  emissions  to 
the  extent  practical.  For  purposes  of  this 
paragraph,  "excess  emissions"  means 
emissions  in  excess  of  those  that  would 
have  occurred  if  there  were  no  startup, 
shutdown,  or  malfunction  and  the 
owner  or  operator  complied  with  the 
relevant  provisions  of  this  subpart.  The 
measures  to  be  taken  shall  be  identified 
in  the  applicable  startup,  shutdown,  and 
malfunction  plan,  and  may  include,  but 
are  not  limited  to,  air  pollution  control 
technologies,  work  practices,  pollution 
prevention,  monitoring,  and/or  changes 
in  the  manner  of  operation  of  the 
source.  Back-up  control  devices  are  not 
required,  but  may  be  used  if  available. 


(h)  Consistency  with  other 
regulations.  (1)  Consistency  with  other 
MACT  standards.  After  the  compliance 
dates  specified  in  this  section,  an 
affected  source  subject  to  the  provisions 
of  this  subpart  that  is  also  subject  to  the 
provisions  of  any  other  subpart  of  40 
CFR  part  63  may  elect,  to  the  extent  the 
subparts  are  consistent,  which  subpart 
under  which  to  maintain  records  and 
report  to  EPA.  The  affected  source  shall 
identify  in  the  Notification  of 
Compliance  Status  report  required  by 
§63.1260(0  under  which  authority  such 
records  will  be  maintained. 

(2)  Consistency  with  40  CFR  parts  264 
and  265,  subparts  AA.  BB,  and/or  CC. 
After  the  compliance  dates  specified  in 
this  section,  if  any  affected  source 
subject  to  this  subpart  is  also  subject  to 
monitoring,  recordkeeping,  and 
reporting  requirements  in  40  CFR  part 
264,  subpart  AA,  BB,  or  CC,  or  is  subject 
to  monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265, 
subpart  AA,  BB,  or  CC  and  the  owner 
or  operator  complies  with  the  periodic 
reporting  requirements  under  40  CFR 
part  264,  subpart  AA,  BB,  or  CC  that 
would  apply  to  the  device  if  the  facility 
had  final-permitted  status,  the  owner  or 
operator  may  elect  to  comply  either 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart^ 
or  with  the  monitoring,  recordkeeping, 
and  reporting  requirements  in  40  CFR 
parts  264  and/or  265,  as  described  in 
this  paragraph,  which  shall  constitute 
compliance  with  the  monitoring,  record 
keeping,  and  reporting  requirements  of 
this  subpart.  If  the  owner  or  operator 
elects  to  comply  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  in  40  CFR  parts  264  and/ 
or  265,  the  owner  or  operator  shall 
report  all  information  required  by 
§  63.1260(g).  The  owner  or  oi>erator 
shall  identify  in  the  Notification  of  . 
Compliance  Status  required  by 
§63.1260(0  the  monitoring, 
recordkeeping,  and  reporting  authority 
under  which  the  owner  or  operator  will 
comply. 

(3  J  Consistency  with  40  CFR  60.112b. 
After  the  compliance  dates  specified  in 
this  section,  a  storage  tank  controlled 
v«rith  a  floating  roof  and  in  compliance 
with  the  provisions  of  40  CFR  60.112b, 
subpart  Kb,  constitutes  compliance  with 
the  provisions  of  this  subpart  GGG.  A 
storage  tank  with  a  fixed  roof,  closed 
vent  system,  and  control  device  in 
compliance  with  the  provisions  of  40 
CFR  60.112b,  subpart  Kb  must  comply 
with  the  monitoring,  recordkeeping,  and 
reporting  provisions  of  this  subpart 
GGG.  The  owner  or  operator  shall 
identify  in  the  Notification  of 
Compliance  Status  report  required  by 
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§63.1260(0  which  tanks  are  in 
compliance  with  subpart  Kb. 

(4)  Consistency  with  subpart  I  of  this 
part.  After  the  compliance  dates 
specified  in  this  section,  for  equipment 
at  an  affected  source  subject  to  this 
subpart  that  is  also  subject  to  subpart  I 
of  this  part,  an  owner  or  operator  may 
elect  to  comply  with  either  the 
provisions  of  this  subpart  GGG  or  the 
provisions  of  subpart  I  of  this  part.  The 
owner  or  operator  shall  identify  in  the 
Notification  of  Compliance  Status  report 
required  by  §  63.1260(f)  the  provisions 
with  which  the  owner  elects  to  comply. 

(5)  Consistency  with  other  regulations 
for  wastewater.  After  the  compliance 
dates  specified  in  this  section,  the 
owner  or  operator  of  an  affected 
wastewater  that  is  also  subject  to 
provisions  in  40  CFR  parts  260  through 
272  shall  comply  with  the  more 
stringent  control  requirements  (e.g., 
waste  management  units,  numerical 
treatment  standards,  etc.)  and  the  more 
stringent  testing,  monitoring,  recording, 
and  recordkeeping  requirements  that 
overlap  between  the  provisions  of  this 
subpart  and  the  provisions  of  40  CFR 
parts  260  through  272.  The  ovwier  or 
operator  shall  keep  a  record  of  the 
information  used  to  determine  which 
requirements  were  the  most  stringent 
and  shall  submit  this  information  if 
requested  by  the  Administrator. 

(i)  For  the  purposes  of  establishing 
whether  a  person  is  in  violation  of  this 
subpart,  nothing  in  this  subpart  shall 
preclude  the  use  of  any  credible 
evidence  or  information  relevant  to 
whether  a  source  would  have  been  in 
compliance  with  applicable 
requirements. 

S  63.1251    Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Act,  in  subpart  A  of  this 
part,  or  in  this  section.  If  the  same  term 
is  defined  in  subpart  A  of  this  part  and 
in  this  section,  it  shall  have  the  meaning 
given  in  this  section  for  the  purposes  of 
this  subpart. 

Active  ingredient  means  any 
component  that  is  intended  to  furnish 
pharmacological  activity  or  other  direct 
effect  in  the  diagnosis,  cure,  mitigation, 
treatment,  or  prevention  of  disease,  or  to 
affect  the  structure  or  any  function  of 
the  body  of  man  or  other  animals.  The 
term  includes  those  components  that 
may  undergo  chemical  change  in  the 
manufacture  of  the  pharmaceutical 
product  and  be  present  in  the 
pharmaceutical  product  in  a  modified 
form  intended  to  furnish  the  specified 
activity  or  effect. 

Actual  HAP  emissions  means  the  HAP 
emitted  to  the  atmosphere  from  either 


imcontrolled  or  controlled  emission 
points. 

Air  pollution  control  device  or  Control 
device  means  equipment  installed  on  a 
process  vent,  storage  tank,  wastewater 
treatment  exhaust  stack,  or  combination 
thereof  that  reduces  the  mass  of  HAP 
emitted  to  the  air.  The  equipment  may 
consist  of  an  individual  device  or  a 
series  of  devices.  Examples  include,  but 
are  not  limited  to,  incinerators,  carbon 
adsorption  units,  condensers,  flares, 
boilers,  process  heaters,  and  gas 
absorbers.  Process  condensers  are  not 
considered  air  pollution  control  devices 
or  control  devices. 

Annual  average  concentration,  as 
used  in  the  wastewater  provisions, 
means  the  annual  average  concentration 
as  determined  according  to  the 
procedures  specified  in  §  63.1257(e)(1). 

Automated  monitoring  and  recording 
system  means  any  means  of  measuring 
values  of  monitored  parameters  and 
creating  a  hard  copy  or  computer  record 
of  the  measured  values  that  does  not 
require  manual  reading  of  monitoring 
instruments  and  manual  transcription  of 
data  values.  Automated  monitoring  and 
recording  systems  include,  but  are  not 
limited  to,  computerized  systems  and 
strip  charts. 

Batch  emission  episode  means  a 
discrete  venting  episode  that  may  be 
associated  with  a  single  unit  operation. 
A  unit  operation  may  have  more  than 
one  batch  emission  episode.  For 
example,  a  displacement  of  vapor 
resulting  fit)m  the  charging  of  a  vessel 
with  HAP  will  result  in  a  discrete 
emission  episode  that  will  last  through 
the  duration  of  the  charge  and  will  have 
an  average  flowrate  equal  to  the  rate  of 
the  charge.  If  the  vessel  is  then  heated, 
there  will  also  be  another  discrete 
emission  episode  resulting  from  the 
expulsion  of  expanded  vapor.  Both 
emission  episodes  may  occur  in  the 
same  vessel  or  unit  operation.  There  are 
possibly  other  emission  episodes  that 
may  occur  from  the  vessel  or  other 
process  equipment,  depending  on 
process  operations. 

Batch  operation  or  Batch  process 
means  a  noncontinuous  operation 
involving  intermittent  or  discontinuous 
feed  into  equipment,  and,  in  general, 
involves  the  emptying  of  the  equipment 
after  the  batch  operation  ceases  and 
prior  to  beginning  a  new  operation. 
Addition  of  raw  material  and 
withdrawal  of  product  do  not  occur 
simultaneously  in  a  batch  operation. 

Bench-scale  batch  process  means  a 
batch  process  (other  than  a  research  and 
development  facility)  that  is  capable  of 
being  located  on  a  laboratory  bench  top. 
This  bench-scale  equipment  will 
typically  include  reagent  feed  vessels,  a 


small  reactor  and  associated  product 
separator,  recovery  and  holding 
equipment.  These  processes  are  only 
capable  of  producing  small  quantities  of 
product. 

Block  means  a  time  period  that 
comprises  a  single  batch. 

Cleaning  operation  means  routine 
rinsing,  washing,  or  boil-off  of 
equipment  in  batch  operations  between 
batches. 

Closed  biological  treatment  process 
means  a  tank  or  surface  impoundment 
where  biological  treatment  occurs  and 
air  emissions  from  the  treatment  process 
are  routed  to  either  a  control  device  by 
means  of  a  closed- vent  system  or  by 
means  of  hard-piping.  The  tank  or 
surface  impoundment  has  a  fixed  roof, 
as  defined  in  this  section,  or  a  floating 
flexible  membrane  cover  that  meets  the 
requirements  specified  in  §  63.1256(c). 

Closed-loop  system  means  an 
enclosed  system  that  returns  process 
fluid  to  the  process  and  is  not  vented  to 
the  atmosphere  except  through  a  closed- 
vent  system. 

Closed-purge  system  means  a  system 
or  combination  of  system  and  portable 
containers,  to  capture  purged  liquids. 
Containers  must  be  covered  or  closed 
when  not  being  filled  or  emptied. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  an  emission  point  to  a 
control  device. 

Combustion  device  means  an 
individual  unit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of  HAP 
vapors. 

Component  means  any  ingredient  for 
use  in  the  manufactiire  of  a  drug 
product,  including  those  that  may  not 
appear  in  such  drug  product. 

Connector  means  flanged,  screwed,  or 
other  joined  fittings  used  to  connect  two 
pipe  lines  or  a  pipe  line  and  a  piece  of 
equipment.  A  common  connector  is  a 
flange.  Joined  fittings  welded 
completely  around  the  cirounference  of 
the  interface  are  not  considered 
connectors  for  the  purpose  of  this 
regulation.  For  the  purpose  of  reporting 
and  recordkeeping,  connector  means 
joined  fittings  that  are  not  inaccessible, 
ceramic,  or  ceramic-lined  as  described 
in  §63.1255(b)(l)(vii)  and 
§  63.1255(f)(3). 

Construction  means  the  onsite 
fabrication,  erection,  or  installation  of 
an  affected  source  or  a  PMPU. 

Consumption  means  the  quantity  of 
HAP  entering  a  process  that  is  not  used 
as  reactant  (makeup).  If  the  same  HAP 
component  is  generated  in  the  process 
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as  well  as  added  as  makeup, 
consumption  shall  include  the  quantity 
generated  in  the  process,  as  calculated 
assuming  100  theoretical  conversion. 
The  quantity  of  material  used  as 
reactant  is  the  theoretical  amount 
needed  assuming  a  100  percent 
stoichiometric  conversion.  Makeup  is 
the  net  amount  of  material  that  must  be 
added  to  the  process  to  replenish  losses. 

Container,  as  used  in  the  wastewater 
provisions,  means  any  portable  waste 
management  unit  that  has  a  capacity 
greater  than  or  equal  to  0.1  m^  in  which 
a  material  is  stored,  transported,  treated, 
or  otherwise  handled.  Examples  of 
containers  are  drums,  barrels,  tank 
trucks,  barges,  dumpsters,  tank  cars, 
dump  trucks,  and  ships. 

Continuous  process  means  a  process 
where  the  inputs  and  outputs  flow 
continuously  throughout  the  duration  of 
the  process.  Continuous  processes  are 
typically  steady  state. 

Continuous  recorder  means  a  data 
recording  device  that  either  records  an 
instantaneous  data  value  at  least  once 
every  15  minutes  or  records  15-minute 
or  more  frequent  block  average  values. 

Continuous  seal  means  a  seal  that 
forms  a  continuous  closure  that 
completely  covers  the  space  between 
the  wall  of  the  storage  tank  and  the  edge 
of  the  floating  roof.  A  continuous  seal 
may  be  a  vapor-mounted,  liquid- 
mounted,  or  metallic  shoe  seal. 

Control  device,  for  purposes  of  this 
§63.1255,  means  any  equipment  used 
for  recovering  or  oxidizing  organic 
hazardous  air  pollutant  vapors.  Such 
equipment  includes,  but  is  not  limited 
to,  absorbers,  carbon  adsorbers, 
condensers,  flares,  boilers,  and  process 
heaters. 

Controlled  HAP  emissions  means  the 
quantity  of  HAP  discharged  to  the 
atmosphere  from  an  air  pollution 
control  device. 

Cover,  as  used  in  the  wastewater 
provisions,  means  a  device  or  system 
which  is  placed  on  or  over  a  waste 
management  unit  containing  wastewater 
or  residuals  so  that  the  entire  surface 
area  is  enclosed  to  minimize  air 
emissions.  A  cover  may  have  openings 
necessary  for  operation,  inspection,  and 
maintenance  of  the  waste  management 
unit  such  as  access  hatches,  sampling 
ports,  and  gauge  wells  provided  that 
each  opening,  is  closed  when  not  in  use. 
Examples  of  covers  include  a  fixed  roof 
installed  on  a  wastewater  tank,  a  lid 
installed  on  a  container,  and  an  air- 
supported  enclosure  installed  over  a 
waste  management  unit. 

Dedicated  PMPU  means  a  PMPU  that 
is  composed  of  equipment  that  is  used 
to  manufacture  the  same  product  for  a 
continuous  period  of  6  months  or 


greater.  The  PMPU  includes  any  shared 
stprage  tank(s)  that  are  determined  to 
belong  to  the  PMPU  according  to  the 
procedures  in  §  63.1250(e). 

Double  block  and  bleed  system  means 
two  block  valves  connected  in  series 
with  a  bleed  valve  or  line  that  can  vent 
the  line  between  the  two  block  valves. 

Duct  work  means  a  conveyance 
system  such  as  those  commonly  used 
for  heating  and  ventilation  systems.  It  is 
often  made  of  sheet  metal  and  often  has 
sections  connected  by  screws  or 
crimping.  Hard-piping  is  not  ductwork. 

Enhanced  biological  treatment  system 
or  enhanced  biological  treatment 
process  means  an  aerated,  thoroughly 
mixed  treatment  unit(s)  that  contains 
biomass  suspended  in  water  followed 
by  a  clarifier  that  removes  biomass  from 
the  treated  water  and  recycles  recovered 
biomass  to  the  aeration  unit.  The  mixed 
liquor  volatile  suspended  solids 
(biomass)  is  greater  than  1  kilogram  per 
cubic  meter  throughout  each  aeration 
unit.  The  biomass  is  suspended  and 
aerated  in  the  water  of  the  aeration 
unit(s)  by  either  submerged  air  flow  or 
mechanical  agitation.  A  thoroughly 
mixed  treatment  unit  is  a  unit  that  is 
designed  and  operated  to  approach  or 
achieve  uniform  biomass  distribution 
and  organic  compound  concentration 
throughout  the  aeration  unit  by  quickly 
dispersing  the  recycled  biomass  and  the 
wastewater  entering  the  unit. 

Equipment,  for  purposes  of  §  63.1255, 
means  each  pump,  compressor,  agitator, 
pressure  relief  device,  sampling 
connection  system,  open-ended  valve  or 
line,  valve,  connector,  and 
instrumentation  system  in  organic 
hazardous  air  pollutant  service;  and  any 
control  devices  or  closed-vent  systems 
required  by  this  subpart. 

Excipient  means  any  substance  other 
than  the  active  drug  or  product  which 
have  been  appropriately  evaluated  for 
safety  and  are  included  in  a  drug 
delivery  system  to  either  aid  the 
processing  of  the  drug  delivery  system 
during  its  manufacture;  protect,  support 
or  enhance  stability,  bioavailability,  or 
patient  acceptability;  assist  in  product 
identification;  or  enhance  any  other 
attribute  of  the  overall  safety  and 
effectiveness  of  the  drug  delivery  system 
during  storage  or  use. 

External  floating  roof  means  a 
pontoon-type  or  double-deck  type  cover 
that  rests  on  the  liquid  surface  in  a 
storage  tank  or  waste  management  unit 
with  no  fixed  roof. 

Fill  or  filling  means  the  introduction 
of  material  into  a  storage  tank  or  the 
introduction  of  a  wastewater  stream  or 
residual  into  a  waste  management  unit, 
but  not  necessarily  to  complete 
capacity.  ^ 


First  attempt  at  repair  means  to  take 
action  for  the  purpose  of  stopping  or 
reducing  leakage  of  organic  material  to 
the  atmosphere. 

Fixed  roof  means  a  cover  that  is 
mounted  on  a  waste  management  unit 
or  storage  tank  in  a  stationary  manner 
and  that  does  not  move  with 
fluctuations  in  liquid  level. 

Floating  roof  means  a  cover  consisting 
of  a  double  deck,  pontoon  single  deck, 
internal  floating  cover  or  covered 
floating  roof,  which  rests  upon  and  is 
supported  by  the  liquid  being 
contained,  and  is  equipped  with  a 
closure  seal  or  seals  to  close  the  space 
between  the  roof  edge  and  waste 
management  unit  or  storage  tank  wall. 

Flow  indicator  means  a  device  which 
indicates  whether  gas  flow  is,  or 
whether  the  valve  position  would  allow 
gas  flow  to  be,  present  in  a  line. 

Formulation  means  the  process  of 
mixing,  blending,  or  diluting  one  or 
more  active  or  inert  ingredients  with 
one  or  more  active  or  inert  ingredients, 
without  an  intended  chemical  reaction, 
to  obtain  a  pharmaceutical  dosage  form. 
Formulation  operations  include  mixing, 
compounding,  blending,  and  tablet 
coating. 

Group  of  processes  means  all  of  the 
equipment  associated  with  processes  in 
a  building,  processing  area,  or  facility- 
wide.  For  a  dedicated  process,  a  group 
of  processes  may  consist  of  a  single 
process. 

Halogen  atoms  mean  atoms  of 
chlorine  or  fluorine. 

Halogenated  compounds  means  ■ 
organic  HAP  compounds  that  contain 
halogen  atoms. 

Halogenated  vent  stream  or 
Halogenated  stream  means  a  process, 
storage  tank,  or  waste  management  unit 
vent  determined  to  have  a  concentration 
of  halogenated  compounds  of  greater 
than  20  ppmv,  as  determined  through 
process  knowledge,  test  results  using 
Method  18  of  40  CFR  part  60,  appendix 
A,  or  test  results  using  any  other  test 
method  that  has  been  validated 
according  to  the  procedures  in  Method 
301  of  appendix  A  of  this  part. 

Hard-piping  means  piping  or  tubing 
that  is  manufactured  and  properly 
installed  using  good  engineering 
judgment  and  standards,  such  as  ANSI 
B31-3. 

Hydrogen  halides  and  halogens 
means  hydrogen  chloride  (HCl), 
chlorine  (CP),  and  hydrogen  fluoride 
(HF). 

In  gas/vapor  service  means  that  a 
piece  of  equipment  in  organic 
hazardous  air  pollutant  service  contains 
a  gas  or  vapor  at  operating  conditions. 

In  heavy  liquid  service  means  that  a 
piece  of  equipment  in  organic 
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hazardous  air  pollutant  service  is  not  in 
gas/vapor  service  or  in  light  liquid 
service. 

In  light  liquid  service  means  that  a 
piece  of  equipment  in  organic 
hazardous  air  pollutant  service  contains 
a  liquid  that  meets  the  following 
conditions: 

(1)  The  vapor  pressure  of  one  or  more 
of  the  organic  compounds  is  greater 
than  0.3  kilopascals  at  20°C; 

(2)  The  total  concentration  of  the  pure 
organic  compounds  constituents  having 
a  vapor  pressure  greater  than  0.3 
kilopascals  at  20°C  is  equal  to  or  greater 
than  20  percent  by  weight  of  the  total 
process  stream;  and 

(3)  The  fluid  is  a  liquid  at  operating 
conditions.  (Note:  Vapor  pressures  may 
be  determined  by  the  methods  described 
in  40  CFR  60.485(e)(1).) 

In  liquid  service  means  that  a  piece  of 
equipment  in  organic  hazardous  air 
pollutant  service  is  not  in  gas/vapor 
service. 

In  organic  hazardous  air  pollutant  or 
in  organic  HAP  service  means  that  a 
piece  of  equipment  either  contains  or 
contacts  a  fluid  (liquid  or  gas)  that  is  at 
least  5  percent  by  weight  of  total  organic 
HAP's  as  determined  according  to  the 
provisions  of  §  63.180(d).  The 
provisions  of  §63. 180(d)  also  specify 
how  to  determine  that  a  piece  of 
equipment  is  not  in  organic  HAP 
service. 

In  vacuum  service  means  that 
equipment  is  operating  at  an  internal 
pressure  which  is  at  least  5  kilopascals 
below  ambient  pressure. 

In-situ  sampling  systems  means 
nonextractive  samplers  or  in-line 
samplers. 

Individual  drain  system  means  the 
stationary  system  used  to  convey 
wastewater  streams  or  residuals  to  a 
waste  management  unit.  The  term 
includes  hard  piping;  all  process  drains 
and  junction  boxes;  and  associated 
sewer  lines,  other  junction  boxes, 
manholes,  sumps,  and  lift  stations 
conveying  wastewater  streams  or 
residuals.  A  segregated  stormwater 
sewer  system,  which  is  a  drain  and 
collection  system  designed  and  operated 
for  the  sole  purpose  of  collecting 
rainfall-runoff  at  a  facility,  and  which  is 
segregated  from  all  other  individual 
drain  systems,  is  excluded  from  this 
defmition. 

Initial  startup  means  the  first  time  a 
new  or  reconstructed  source  begins 
production.  Initial  startup  does  not 
include  operation  solely  for  testing 
equipment.  Initial  startup  does  not 
include  subsequent  start  ups  (as  defined 
in  this  section)  of  processes  following 
malfunctions  or  process  shutdowns. 


Internal  floating  roof  means  a  cover 
that  rests  or  floats  on  tbe  liquid  surface 
(but  not  necessarily  in  complete  contact 
with  it)  inside  a  storage  tank  or  waste 
management  unit  that  has  a 
permanently  affixed  roof. 

Instrumentation  system  means  a 
group  of  equipment  components  used  to 
condition  and  convey  a  sample  of  the 
process  fluid  to  analyzers  and 
instruments  for  the  purpose  of 
determining  process  operating 
conditions  (e.g.,  composition,  pressure, 
flow,  etc.).  Valves  and  connectors  are 
the  predominant  type  of  equipment 
used  in  instnmientation  systems; 
however,  other  types  of  equipment  may 
also  be  included  in  these  systems.  Only 
valves  nominally  0.5  inches  and 
smaller,  and  connectors  nominally  0.75 
inches  and  smaller  in  diameter  are 
considered  instrumentation  systems  for 
the  purposes  of  this  subpart.  Valves 
greater  than  nominally  0.5  inches  and 
connectors  greater  than  nominally  0.75 
inches  associated  with  instrumentation 
systems  are  not  considered  part  of 
instrumentation  systems  and  must  be 
monitored  individually. 

Junction  box  means  a  manhole  or 
access  point  to  a  wastewater  sewer 
system  line  or  a  lift  station. 

Large  control  device  means  a  control 
device  that  controls  process  vents  v«th 
total  emissions  of  greater  than  or  equal 
to  10  tons  of  HAP  per  year,  before 
control. 

Liquid-mounted  seal  means  a  foam-  or 
liquid-Hlled  seal  mounted  in  contact 
with  the  liquid  between  the  wall  of  the 
storage  tank  or  waste  management  unit 
and  the  floating  roof.  The  seal  is 
mounted  continuously  around  the  tank 
or  unit. 

Liquids  dripping  means  any  visible 
leakage  from  the  seal  including 
dripping,  spraying,  misting,  clouding, 
and  ice  formation.  Indications  of  liquid 
dripping  include  puddling  or  new  stains 
that  are  indicative  of  an  existing 
evaporated  drip. 

Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  equipment,  emissions 
monitoring  equipment,  process 
equipment,  or  a  process  to  operate  in  a 
normal  or  usual  manner.  Failures  that 
are  caused  all  or  in  part  by  poor 
maintenance  or  careless  operation  are 
not  malfunctions. 

Maximum  true  vapor  pressure  means 
the  equilibrium  partial  pressure  exerted 
by  the  total  organic  HAP  in  the  stored 
or  transferred  liquid  at  the  temperature 
equal  to  the  highest  calendar-month 
average  of  the  liquid  storage  or 
transferred  temperature  for  liquids 
stored  or  transferred  above  or  below  the 


ambient  temperature  or  at  the  local 
maximimi  monthly  average  temperatiu* 
as  reported  by  the  National  Weather 
Service  for  liquids  stored  or  transferred 
at  the  ambient  temperature,  as 
determined: . 

(1)  In  accordance  with  methods 
described  in  Chapter  19.2  of  the 
American  Petroleum  Institute's  Manual 
of  Petroleum  Measurement  Standards, 
Evaporative  Loss  From  Floating-Roof 
Tanks  (incorporated  by  reference  as 
specified  in  §63.14);  or 

(2)  As  obtained  from  standard 
reference  texts;  or 

(3)  As  determined  by  the  American 
Society  for  Testing  and  Materials 
Method  D2879-97,  Test  Method  for 
Vapor  Pressure-Temperature 
Relationship  and  Initial  Decomposition 
Temperature  of  Liquids  by  Isoteniscope 
(incorporated  by  reference  as  specified 
in  §63.14);  or 

(4)  Any  other  method  approved  by  the 
Administrator. 

Metallic  shoe  seal  or  mechanical  shoe 
seal  means  metal  sheets  that  are  held 
vertically  against  the  wall  of  the  storage 
tank  by  springs,  weighted  levers,  or 
other  mechanisms  and  connected  to  the 
floating  roof  by  braces  or  other  means. 
A  flexible  coated  fabric  (envelope)  spans 
the  annular  space  between  the  metal 
sheet  and  the  floating  roof. 

Nondedicated  formulation  operations 
means  equipment  used  to  formulate 
numerous  products. 

Nondedicated  recovery  device(s) 
means  a  recovery  device  that  receives 
material  from  more  than  one  PMPU. 

Nonrepairable  means  that  it  is 
technically  infeasible  to  repair  a  piece  of 
equipment  from  which  a  leak  has  been 
detected  without  a  process  shutdown. 

Open  biological  treatment  process 
means  a  biological  treatment  process 
that  is  not  a  closed  biological  treatment 
process  as  defined  in  this  section. 

Open-ended  valve  or  line  means  any 
valve,  except  pressure  relief  valves, 
having  one  side  of  the  valve  seat  in 
contact  with  process  fluid  and  one  side 
open  to  atmosphere,  either  directly  or 
through  open  piping. 

Operating  scenario  for  the  purposes  of 
reporting  and  recordkeeping,  means  any 
specific  operation  of  a  PMPU  and 
includes  for  each  process: 

(1)  A  description  of  the  process  and 
the  type  of  process  equipment  used; 

(2)  An  identification  of  related 
process  vents  and  their  associated 
emissions  episodes  and  durations, 
wastewater  PODs,  and  storage  tanks; 

(3)  The  applicable  control 
requirements  of  this  subpart,  including 
the  level  of  required  control; 

(4)  The  control  or  treatment  devices 
used,  as  applicable,  including  a 
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description  of  operating  and/or  testing 
conditions  for  any  associated  control 
device; 

(5)  The  process  vents,  wastewater 
PODs,  and  storage  tanks  (including 
those  from  other  processes)  that  are  ■ 
simultaneously  routed  to  the  control  or 
treatment  device(s); 

(6)  The  applicable  monitoring 
requirements  of  this  subpart  and  any 
parametric  level  that  assures 
compliance  for  all  emissions  routed  to 
the  control  or  treatment  device; 

(7)  Calculations  and  engineering 
analyses  required  to  demonstrate 
compliance;  and 

(8)  A  verification  that  the  operating 
conditions  for  any  associated  control  or 
treatment  device  have  not  been 
exceeded  and  that  any  required 
calculations  and  engineering  analyses 
have  been  performed.  For  reporting 
purposes,  a  change  to  any  of  these 
elements  not  previously  reported, 
except  for  paragraph  (5)  of  this 
definition,  shall  constitute  a  new 
operating  scenario. 

Partially  soluble  HAP  means  a  HAP 
listed  in  Table  2  of  this  subpart. 

Pharmaceutical  manufacturing 
operations  means  the  facility-wide 
collection  of  PMPU's  and  any  other 
equipment  such  as  heat  exchanger 
systems,  or  cooling  towers  that  are  not 
associated  with  an  individual  PMPU, 
but  that  are  located  at  a  facility  for  the 
purpose  of  manufacturing 
pharmaceutical  products  and  are  under 
common  control. 

Pharmaceutical  manufacturing 
process  unit  (PMPU)  means  the  process, 
as  defined  in  this  subpart,  and  any 
associated  storage  tanks,  equipment 
identified  in  §  63.1252(f),  and 
components  such  as  pumps, 
compressors,  agitators,  pressure  relief 
devices,  sampling  connection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  and  instrumentation 
systems  that  are  used  in  the 
manufacturing  of  a  pharmaceutical 
product. 

Pharmaceutical  product  means: 

(1)  Any  material  described  by  the 
standard  industrial  classification  (SIC) 
code  2833  or  2834; 

(2)  Any  material  whose 
manufacturing  process  is  described  by 
north  american  industrial  classification 
system  (NAICS)  code  325411  or  325412; 

(3)  A  finished  dosage  form  of  a  drug, 
for  example,  a  tablet,  capsule,  solution, 
etc.,  that  contains  an  active  ingredient 
generally,  but  not  necessarily,  in 
association  with  inactive  ingredients;  or 

(4)  Any  component  whose  intended 
primary  use  is  to  furnish 
pharmacological  activity  or  other  direct 
effect  in  the  diagnosis,  cure,  mitigation. 


treatment,  or  prevention  of  disease,  or  to 
affect  the  structure  or  any  function  of 
the  body  of  man  or  other  animals  (the 
term  does  not  include  excipients,  but 
includes  drug  components  such  as  raw 
starting  materials  or  precursors  that 
undergo  chemical  change  or  processing 
before  they  become  active  ingredients). 

Plant  site  means  all  contiguous  or 
adjoining  property  that  is  under 
common  control,  including  properties 
that  are  separated  only  by  a  road  or 
other  public  right-of-way.  Common 
control  includes  properties  that  are 
owned,  leased,  or  operated  by  the  same 
entity,  parent  entity,  subsidiary,  or  any 
combination  thereof. 

Point  of  determination  (POD)  means 
the  point  where  a  wastewater  stream 
exits  the  process,  storage  tank,  or  last 
recovery  device.  If  soluble  and/or 
partially  soluble  HAP  compounds  are 
not  recovered  from  water  before 
discharge,  the  discharge  point  from  the 
process  equipment  or  storage  tank  is  a 
POD.  If  water  streams  are  routed  to  a 
recovery  device,  the  discharge  from  the 
recovery  device  is  a  POD.  There  can  be 
more  than  1  POD  per  process  or  PMPU. 

Pressure  release  means  the  emission 
of  materials  resulting  fi-om  the  system 
pressure  being  greater  than  the  set 
pressure  of  the  pressure  relief  device. 
This  release  can  be  one  release  or  a 
series  of  releases  over  a  short  time 
period  due  to  a  malfunction  in  the 
process. 

Pressure  relief  device  or  valve  means 
a  safety  device  used  to  prevent 
operating  pressures  from  exceeding  the 
maximum  allowable  working  pressure 
of  the  process  equipment.  A  common 
pressure  relief  device  is  a  spring-loaded 
pressure  relief  valve.  Devices  that  are 
actuated  either  by  a  pressiu-e  of  less  than 
or  equal  to  2.5  psig  or  by  a  vacuum  are 
not  pressure  relief  devices. 

Primary  use  means  the  single  largest 
use  of  a  material. 

Process  means  all  equipment  which 
collectively  function  to  produce  a 
pharmaceutical  product.  A  process  may 
consist  of  one  or  more  unit  operations. 
For  the  purposes  of  this  subpart,  process 
includes  all  or  a  combination  of 
reaction,  recovery,  separation, 
purification,  or  other  activity,  operation, 
manufacture,  or  treatment  which  are 
used  to  produce  a  pharmaceutical 
product.  Cleaning  operations  conducted 
are  considered  part  of  the  process.  The 
holding  of  the  pharmaceutical  product 
in  tanks  or  other  holding  equipment  for 
more  than  30  consecutive  days,  or 
transfer  of  the  pharmaceutical  product 
to  containers  for  shipment,  marks  the 
end  of  a  process,  and  the  tanks  are 
considered  part  of  the  PMPU  that 
produced  the  stored  material.  When 


material  from  one  unit  operation  is  used 
as  the  feedstock  for  the  production  of 
two  or  more  different  pharmaceutical 
products,  the  unit  operation  is 
considered  the  endpoint  of  the  process 
that  produced  the  material,  and  the  unit 
operations  into  which  the  material  is 
routed  mark  the  beginning  of  the  other 
processes.  Nondedicated  recovery 
devices  located  within  a  contiguous  area 
within  the  affected  source  are 
considered  single  processes. 
Nondedicated  formulation  operations 
occurring  within  a  contiguous  area  are 
considered  a  single  process  that  is  used 
to  formulate  numerous  materials  and/or 
products.  Quality  Assurance  and 
Quality  Control  laboratories  are  not 
considered  part  of  any  process. 

Process  condenser  means  a  condenser 
whose  primary  purpose  is  to  recover 
material  as  an  integral  part  of  a  process. 
The  condenser  must  support  a  vapor-to- 
liquid  phase  change  for  periods  of 
source  equipment  operation  that  are  at 
or  above  the  boiling  or  bubble  point  of 
substance(s)  at  the  liquid  surface. 
Examples  of  process  condensers  include 
distillation  condensers,  reflux 
condensers,  and  condensers  used  in 
stripping  or  flashing  operations.  In  a 
series  of  condensers,  all  condensers  up 
to  and  including  the  first  condenser 
with  an  exit  gas  temperature  below  the 
boiling  or  bubble  point  of  the 
substance(s)  at  the  liquid  surface  are 
considered  to  be  process  condensers. 
All  condensers  in  line  prior  to  a  vacuum 
source  are  included  in  this  definition. 

Process  shutdown  means  a  work 
practice  or  operational  procedure  that 
stops  production  from  a  process  or  part 
of  a  process  during  which  it  is 
technically  feasible  to  clear  process 
material  from  a  process  or  part  of  a 
process  consistent  with  safety 
constraints  and  during  which  repairs 
can  be  effected.  An  unscheduled  work 
practice  or  operational  procedure  that 
stops  production  from  a  process  or  part 
of  a  process  for  less  than  24  hours  is  not 
a  process  shutdown.  An  unscheduled 
work  practice  or  operational  procedure 
that  would  stop  production  from  a 
process  or  part  of  a  process  for  a  shorter 
period  of  time  than  would  be  required 
to  clear  the  process  or  part  of  the 
process  of  materials  and  start  up  the 
process,  and  would  result  in  greater 
emissions  than  delay  of  repair  of  leaking 
components  until  the  next  scheduled 
process  shutdown,  is  not  a  process 
shutdown.  The  use  of  spare  equipment 
and  technically  feasible  bypassing  of 
equipment  without  stopping  production 
are  not  process  shutdowns. 

Process  tank  means  a  tank  that  is  used 
to  collect  material  discharged  from  a 
feedstock  storage  tank  or  unit  operation 
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within  the  process  and  transfer  this 
material  to  another  unit  operation 
within  the  process  or  to  a  product 
storage  tank.  Surge  control  vessels  and 
bottoms  receivers  that  fit  these 
conditions  are  considered  process  tanks. 

Process  vent  means  a  vent  from  a  unit 
operation  or  vents  from  multiple  unit 
operations  within  a  process  that  are 
manifolded  together  into  a  common 
header,  through  which  a  HAP- 
containing  gas  stream  is.  or  has  the 
potential  to  be,  released  to  the 
atmosphere.  Examples  of  process  vents 
include,  but  are  not  limited  to,  vents  on 
condensers  used  for  product  recovery, 
bottom  receivers,  surge  control  vessels, 
reactors,  filters,  centrifuges,  and  process 
tanks.  Emission  streams  that  are 
undiluted  and  uncontrolled  containing 
less  than  50  ppmv  HAP,  as  determined 
through  process  knowledge  that  no  HAP 
are  present  in  the  emission  stream  or 
using  an  engineering  assessment  as 
discussed  in  §63.1257(d)(2)(ii),  test  data 
using  Methods  18  of  40  CFR  part  60, 
appendix  A,  or  any  other  test  method 
that  has  been  validated  according  to  the 
procedures  in  Method  301  of  appendix 
A  of  this  part,  are  not  considered 
process  vents.  Process  vents  do  not 
include  vents  on  storage  tanks  regulated 
under  §63.1253,  vents  on  wastewater 
emission  sources  regulated  under 
§63.1256,  or  pieces  of  equipment 
regulated  under  §63.1255. 

Production-indexed  HAP 
consumption  factor  is  the  result  of 
dividing  the  annual  consumption  of 
total  HAP  by  the  annual  production 
rate,  per  process. 

Production-indexed  volatile  organic 
compound  (VOC)  consumption  factor  is 
the  result  of  dividing  the  annual 
consumption  of  total  VOC  by  the  annual 
production  rate,  per  process. 

Publicly  owned  treatment  works 
(POTW)  means  any  devices  and  systems 
used  in  the  storage,  treatment,  recycling, 
and  reclamation  of  municipal  sewage  or 
industrial  wastes  of  a  liquid  nature  as 
defined  in  section  212(2)(A)  of  the  Clean 
Water  Act.  as  amended  (33  U.S.C. 
§  1292(2)(A)].  A  POTW  includes  the 
treatment  works,  intercepting  sewers, 
outfall  sewers,  sewage  collection 
systems,  pumping,  power,  and  other 
equipment.  The  POTW  is  defined  at  40 
CFR  403.3(o). 

Reactor  means  a  device  or  vessel  in 
which  one  or  more  chemicals  or 
reactants,  other  than  air,  are  combined 
or  decomposed  in  such  a  way  that  their 
molecular  structures  are  altered  and  one 
or  more  new  organic  compounds  are 
formed. 

Recovery  device,  as  used  in  the 
wastewater  provisions,  means  an 
individual  unit  of  equipment  used  for 


the  purpose  of  recovering  chemicals  for 
fuel  value  (i.e.,  net  positive  heating 
value),  use,  reuse,  or  for  sale  for  fuel 
value,  use  or  reuse.  Examples  of 
equipment  that  may  be  recovery  devices 
include  organic  removal  devices  such  as 
decanters,  strippers,  or  thin-film 
evaporation  units.  To  be  a  recovery 
device,  a  decanter  and  any  other 
equipment  based  on  the  operating 
principle  of  gravity  separation  must 
receive  only  two-phase  liquid  streams. 

Repaired  means  that  equipment  is 
adjusted,  or  otherwise  altered,  to 
eliminate  a  leak  as  defined  in  the 
applicable  sections  of  §  63.1255. 

Research  and  development  facility 
means  any  stationary  source  whose 
primary  purpose  is  to  conduct  research 
and  development  into  new  processes 
and  products,  where  such  source  is 
operated  under  the  close  supervision  of 
technically  trained  personnel,  and  is  not 
engaged  in  the  manufacture  of  products 
for  commercial  sale  in  commerce, 
except  in  a  de  minimis  manner. 

Residual  means  any  HAP-containing 
liquid  or  solid  material  that  is  removed 
from  a  wastewater  stream  by  a  waste 
management  unit  or  treatment  process 
that  does  not  destroy  organics 
(nondestructive  unit).  Examples  of 
residuals  from  nondestructive  waste 
management  units  are:  the  organic  layer 
and  bottom  residue  removed  by  a 
decanter  or  organic-water  separator  and 
the  overheads  from  a  steam  stripper  or 
air  stripper.  Examples  of  materials 
which  are  not  residuals  are:  silt;  mud; 
leaves;  bottoms  from  a  steam  stripper  or 
air  stripper;  and  sludges,  ash.  or  other 
materials  removed  from  wastewater 
being  treated  by  destructive  devices 
such  as  biological  treatment  unita  and 
incinerators. 

Safety  device  means  a  closure  device 
such  as  a  pressure  relief  valve,  frangible 
disc,  fusible  plug,  or  any  other  type  of 
device  which  functions  exclusively  to 
prevent  physical  damage  or  permanent 
deformation  to  a  unit  or  its  air  emission 
control  equipment  by  venting  gases  or 
vapors  directly  to  the  atmosphere 
during  unsafe  conditions  resulting  from 
an  unplanned,  accidental,  or  emergency 
event.  For  the  purposes  of  this  subpart, 
a  safety  device  is  not  used  for  routine 
venting  of  gases  or  vapors  from  the 
vapor  headspace  underneath  a  cover 
such  as  during  filling  of  the  unit  or  to 
adjust  the  pressure  in  this  vapor 
headspace  in  response  to  normal  daily 
diurnal  ambient  temperature 
fluctuations.  A  safety  device  is  designed 
to  remain  in  a  closed  position  during 
normal  operations  and  open  only  when 
the  internal  pressure,  or  another 
relevant  parameter,  exceeds  the  device 
threshold  setting  applicable  to  the  air 


emission  control  equipment  as 
determined  by  the  owner  or  operator 
based  on  manufacturer 
recommendations,  applicable 
regulations,  fire  protection  and 
prevention  codes,  standard  engineering 
codes  and  practices,  or  other 
requirements  for  the  safe  handling  of 
flammable,  combustible,  explosive, 
reactive,  or  hazardous  materials. 

Sampling  connection  system  means 
an  assembly  of  equipment  within  a 
process  unit  used  during  periods  of 
representative  operation  to  take  samples 
of  the  process  fluid.  Equipment  used  to 
take  nonroutine  grab  samples  is  not 
considered  a  sampling  connection 
system. 

Sensor  mean?  a  device  that  measures 
a  physical  quantity  or  the  change  in  a 
physical  quantity,  such  as  temperature, 
pressiure,  flow  rate,  pH,  or  liquid  level. 

Set  pressure  means  the  pressure  at 
which  a  properly  operating  pressure 
relief  device  begins  to  open  to  relieve 
atypical  process  system  operating 
pressure. 

Sewer  line  means  a  lateral,  trunk  line, 
branch  line,  or  other  conduit  including, 
but  not  limited  to,  grates,  trenches,  etc., 
used  to  convey  wastewater  streams  or 
residuals  to  a  downstream  waste 
management  unit. 

Shutdown  means  the  cessation  of 
operation  of  a  PMPU  or  an  individual 
piece  of  equipment  required  or  used  to 
comply  with  this  part  or  for  emptying 
and  degassing  storage  tanks.  Shutdown 
occurs  for  purposes  including  but  not 
limited  to:  periodic  maintenance, 
replacement  of  equipment,  or  repair. 
Shutdov^rn  does  not  apply  to  routine 
batch  operations  or  the  rinsing  or 
washing  of  equipment  in  batch 
operations  between  batches. 

Single-seal  system  means  a  floating 
roof  having  one  continuous  seal  that 
completely  covers  the  space  between 
the  wall  of  the  storage  tank  and  the  edge 
of  the  floating  roof.  This  seal  may  be  a 
vapor-moimted,  liquid-mounted,  or 
metallic  shoe  seal. 

Small  control  device  means  a  control 
device  that  controls  process  vents  with 
total  emissions  of  less  than  10  tons  of 
HAP  per  year,  before  control. 

Soluble  HAP  means  a  HAP  listed  in 
Table  3  of  this  subpart. 

Startup  means  the  first  time  a  new  or 
reconstructed  source  begins  production, 
or,  for  new  equipment  added,  including 
equipment  used  to  comply  with  this 
subpart,  the  first  time  the  equipment  is 
put  into  operation,  or  for  the 
introduction  of  a  new  product/process, 
the  first  time  the  product  or  process  is 
run  in  equipment.  As  used  in  §63.1255, 
startup  means  the  setting  in  operation  of 
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a  piece  of  equipment  or  a  control  device 
that  is  subject  to  this  subpart. 

Storage  tank  means  a  tank  or  other 
vessel  that  is  used  to  store  organic 
liquids  that  contain  one  or  more  HAP  as 
feedstocks  or  products  of  a  PMPU.  The 
following  are  not  considered  storage 
tanks  for  the  purposes  of  this  subpart: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

12)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  storing  organic  liquids  that 
contain  HAP  only  as  impurities; 

(4)  Wastewater  storage  tanks;  and 

(5)  Process  tanks. 

Surface  impoundment  means  a  waste 
management  unit  which  is  a  natural 
topographic  depression,  manmade 
excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  lined  with  manmade 
materials),  which  is  designed  to  hold  an 
accumulation  of  liquid  wastes  or  waste 
containing  h«e  liquids.  A  surface 
impoundment  is  used  for  the  purpose  of 
treating,  storing,  or  disposing  of 
wastewater  or  residuals,  and  is  not  an 
injection  well.  Examples  of  surface 
impoundments  are  equalization, 
settling,  and  aeration  pits,  ponds,  and 
lagoons. 

Total  organic  compounds  (TOC) 
means  those  compounds  measured 
according  to  the  procedures  of  Method 
18  or  Method  25A,  40  CFR  part  60, 
appendix  A. 

Treatment  process  means  a  specific 
techniqulB  that  removes  or  destroys  the 
organics  in  a  wastewater  or  residual 
stream  such  as  a  steam  stripping  unit, 
thin-film  evaporation  unit,  waste 
incinerator,  biological  treatment  unit,  or 
any  other  process  applied  to  wastewater 
streams  or  residuals  to  comply  with 
§  63.1256.  Most  treatment  processes  are 
conducted  in  tanks.  Treatment 
processes  are  a  subset  of  waste 
management  imits. 

Uncontrolled  HAP  emissions  means  a 
gas  stream  containing  HAP  which  has 
exited  the  process  (or  process 
condenser,  if  any),  but  which  has  not 
yet  been  introduced  into  an  air 
pollution  control  device  to  reduce  the 
mass  of  HAP  in  the  stream.  If  the 
process  vent  is  not  routed  to  an  air 
poUution  control  device,  uncontrolled 
emissions  are  those  HAP  emissions 
released  to  the  atmosphere. 

Unit  operation  means  those 
processing  steps  that  occur  within 
distinct  equipment  that  are  used,  among 
other  things,  to  prepare  reactants, 
facilitate  reactions,  separate  and  purify 
products,  and  recycle  materials. 


Equipment  used  for  these  purposes 
includes  but  is  not  limited  to  reactors, 
distillation  columns,  extraction 
columns,  absorbers,  decanters,  dryers, 
condensers,  and  filtration  equipment. 

Vapor-mounted  seal  means  a 
continuous  seal  that  completely  covers 
the  emnular  space  between  the  wall,  the 
storage  tank  or  waste  management  unit 
and  the  edge  of  the  floating  roof  and  is 
mounted  such  that  there  is  a  vapor 
space  between  the  stored  liquid  and  the 
bottom  of  the  seal. 

Volatile  organic  compounds  (VOC) 
means  those  materials  defmed  in  40 
CFR  51.100. 

Waste  management  unit  means  the 
equipment,  structure(s),and  or  devices 
used  to  convey,  store,  treat,  or  dispose 
of  wastewater  streams  or  residuals. 
Examples  of  waste  management  units 
include  wastewater  tanks,  air  flotation 
units,  surface  impoundments, 
containers,  oil-water  or  organic-water 
separators,  individual  drain  systems, 
biological  wastewater  treatment  units, 
waste  incinerators,  and  organic  removal 
devices  such  as  steam  and  air  stripper 
units,  and  thin  film  evaporation  units.  If 
such  equipment  is  used  for  recovery 
then  it  is  part  of  a  pharmaceutical 
process  and  is  not  a  waste  management 
unit. 

Wastewater  means  any  portion  of  an 
individual  wastewater  stream  or  any 
aggregation  of  wastewater  streams. 

Wastewater  stream  means  water  that 
is  discarded  from  a  PMPU  through  a 
single  POD,  that  contains  an  annual 
average  concentration  of  partially 
soluble  and/or  soluble  HAP  compounds 
of  at  least  5  parts  per  million  by  weight 
and  a  load  of  at  least  0.05  kg/yr,  and  that 
is  not  exempted  by  the  provisions  of 
§  63.1256(a)(3).  For  the  purposes  of  this 
subpart,  noncontact  cooling  water  is  not 
considered  a  wastewater  stream. 
Wastewater  streams  are  generated  by 
both  process  operations  and 
maintenance  activities. 

Wastewater  tank  means  a  stationary 
waste  management  unit  that  is  designed  ^ 
to  contain  an  accumulation  of 
wastewater  or  residuals  and  is 
constructed  primarily  of  nonearthen 
materials  (e.g.,  wood,  concrete,  steel, 
plastic)  whidi  provide  structural 
support.  Wastewater  tanks  used  for  flow 
equalization  are  included  in  this 
definition. 

Water  seal  controls  means  a  seal  pot, 
p-leg  trap,  or  other  type  of  trap  filled 
with  water  (e.g.,  flooded  sewers  that 
maintain  water  levels  adequate  to 
prevent  air  flow  through  the  system) 
that  creates  a  water  barrier  between  the 
sewer  line  and  the  atmosphere.  The 
water  level  of  the  seal  must  be 


maintained  in  the  vertical  leg  of  a  drain 
in  order  to  be  considered  a  water  seal. 

§  63. 1 252    Standards:  General. 

Each  owner  or  operator  of  any 
affected  source  subject  to  the  provisions 
of  this  subpart  shall  control  HAP 
emissions  to  the  level  specified  in  this 
section  on  and  after  the  compliance 
dates  specified  in  §63. 1250(f). 
Compliance  with  the  emission  limits 
may  be  demonstrated  initially  through 
the  provisions  of  §63.1257  (Test 
methods  and  compliance  procedures) 
and  continuously  through  the 
provisions  of  §  63.1258  (Monitoring 
reouirements). 

la)  Opening  of  a  safety  device. 
Opening  of  a  safety  device,  as  defined 
in  §  63.1251,  is  allowed  at  any  time 
conditions  require  it  to  do  so  to  avoid 
unsafe  conditions., 

(b)  Closed-vent  systems.  The  owner  or 
operator  of  a  closed-vent  system  that 
contains  bypass  lines  that  could  divert 

a  vent  stream  away  fi-om  a  control 
device  used  to  comply  with  the 
requirements  in  §§  63.1253,  63.1254, 
and  63.1256  shall  comply  with  the 
requirements  of  Table  4  to  this  subpart 
and  paragraph  (b)(1)  or  (2)  of  this 
section.  Equipment  such  as  low  leg 
drains,  high  point  bleeds,  analyzer 
vents,  open-ended  valves  or  lines, 
rupture  disks  and  pressure  reUef  valves 
needed  for  safety  purposes  are  not 
subject  to  this  paragraph. 

(1)  Install,  calibrate,  maintain,  and 
operate  a  flow  indicator  that  determines 
whether  vent  stream  flow  is  present  at 
least  once  every  15  minutes.  Records 
shall  be  maintained  as  specified  in 
§63.1259(i)(6)(i).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  the  vent 
stream  away  fitjm  the  control  device  to 
the  atmosphere;  or 

(2)  Secure  the  bypass  line  valve  in  the 
closed  position  with  a  car  seal  or  lock 
and  key  type  configuration.  A  visual 
inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  is  maintained  in  the  closed 
position  and  the  vent  stream  is  not 
diverted  through  the  bypass  line. 
Records  shall  be  maintained  as  specified 
in§63.1259(i)(6)(ii). 

(c)  Heat  exchange  systems.  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  owners  and  o{}erators  of 
affected  sources  shall  comply  with  the 
requirements  in  paragraph  (c)(1)  of  this 
section  for  heat  exchange  systems  that 
cool  process  equipment  or  materials 
used  in  pharmaceutical  manufacturing 
operations. 

(1)  The  heat  exchange  system  shall  be 
treated  according  to  the  provisions  of 
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§63.104.  except  that  the  monitoring 
frequency  shall  be  no  less  than 
quarterly. 

(2)  For  identifying  leaking  equipment, 
the  owner  or  operator  of  heat  exchange 
systems  on  equipment  which  meet 
current  good  manufacturing  practice 
(CGMP)  requirements  of  21  CFR  part 
211  may  elect  to  use  the  physical 
integrity  of  the  reactor  as  the  surrogate 
indicator  of  heat  exchange  system  leaks 
around  the  reactor. 

(d)  Emissions  averaging  provisions. 
Except  as  speciHed  in  paragraphs  (d)(1) 
through  (5)  of  this  section,  owners  or 
operators  of  storage  tanks  or  processes 
subject  to  the  provisions  of  §§  63.1253 
and  63.1254  may  choose  to  comply  by 
using  emissions  averaging  requirements 
specified  in  §  63.1257(g)  or  (h)  for  any 
storage  tank  or  process. 

(1)  A  State  may  prohibit  averaging  of 
HAP  emissions  and  require  the  owner  or 
operator  of  an  existing  source  to  comply 
with  the  provisions  in  §§63.1253  and 
63.1254. 

(2)  Only  emission  sources  subject  to 
the  requirements  of  §  63.1253(b)(1)  and 
(c)(1)  or  §  63.1254(a)(2).  (a){3)(ii)(A)  or 
(a](3)(iii)  may  be  included  in  any 
averaging  group. 

(3)  Processes  which  have  been 
permanently  shutdown  or  storage  tanks 
permanently  taken  out  of  HAP  service 
may  not  be  included  in  any  averaging 
group. 

_(4)  Processes  and  storage  tanks 
already  controlled  on  or  before 
November  15. 1990  may  not  be  included 
in  an  emissions  averaging  group,  except 
where  the  level  of  control  is  increased 
after  November  15, 1990.  In  these  cases, 
the  uncontrolled  emissions  shall  be  the 
controlled  emissions  as  calculated  on 
November  15. 1990  for  the  purpose  of 
determining  the  uncontrolled  emissions 
as  specified  in  §  63.1257(g)  and  (h). 

(5)  Emission  points  controlled  to 
comply  with  a  State  or  Federal  rule 
other  than  this  subpart  may  not  be 
included  in  an  emission  averaging 
group,  unless  the  level  of  control  has 
been  increased  after  November  15, 1990 
above  what  is  required  by  the  other 
State  or  Federal  rule.  Only  the  control 
above  what  is  required  by  the  other 
State  or  Federal  rule  will  be  credited. 
However,  if  an  emission  point  has  been 
used  to  generate  emissions  averaging 
credit  in  an  approved  emissions 
average,  and  the  point  is  subsequently 
made  subject  to  a  State  or  Federal  rule 
other  than  this  subpart,  the  point  can 
continue  to  generate  emissions 
averaging  credit  for  the  purpose  of 
complying  with  the  previously 
approved  average. 

(6)  Not  more  tnan  20  processes  subject 
to  §63.1254(a)(2)(i),  20  storage  tanks 


subject  to  §  63.1253(b)(1),  and  20  storage 
tanks  subject  to  §63.1253(c)(l)(i)  at  an 
affected  source  may  be  included  in  an 
emissions  averaging  group. 

(7)  Compliance  with  the  emissions 
standards  in  §63.1253  shall  be  satisfied 
when  the  annual  percent  reduction 
efficiency  is  greater  than  or  equal  to  90 
percent  for  those  tanks  meeting  the 
requirements  of  §  63.1253(a)(1)  and  95 
percent  for  those  tanks  meeting  the 
requirements  of  §  63.1253(a)(2),  as 
demonstrated  using  the  test  methods 
and  compliance  procedures  speciBed  in 
§  63.1257(g). 

(8)  Compliance  with  the  emissions 
standards  in  §  63.1254(a)(2)  shall  be 
satisfied  when  the  annual  percent 
reduction  efficiency  is  greater  than  or 
equal  to  93  percent,  as  demonstrated 
using  the  test  methods  and  compliance 
procedures  speciBed  in  §  63.1257(h). 

(e)  Pollution  prevention  alternative. 
Except  as  provided  in  paragraph  (e)(1) 
of  this  section,  owners  and  operators 
may  choose  to  meet  the  pollution 
prevention  alternative  requirement 
speciHed  in  either  paragraph  (e)(2)  or  (3) 
of  this  section  for  any  PMPU,  in  lieu  of 
the  requirements  specified  in 
§§63.1253,  63.1254,  63.1255,  and 
63.1256.  Compliance  with  paragraphs 
(e)(2)  and  (3)  of  this  section  shall  be 
demonstrated  through  the  procedures  in 
§  63.1257(f). 

(1)  The  HAP  that  are  generated  in  the 
PMPU  that  are  not  part  of  the 
production-indexed  consumption  factor 
must  be  controlled  according  to  the 
requirements  of  §§63.1253,  63.1254, 
63.1255.  and  63.1256.  The  HAP  that  are 
generated  as  a  result  of  combustion 
control  of  emissions  must  be  controlled 
according  to  the  requirements  of 
paragraph  (g)  of  this  section. 

(2)  The  production-indexed  HAP 
consumption  factor  (kg  HAP  consumed/ 
kg  produced)  shall  be  reduced  by  at 
least  75  percent  from  a  3  year  average 
baseline  established  no  earlier  than  the 
1987  calendar  year,  or  for  the  time 
period  from  startup  of  the  process  until 
the  present  in  which  the  PMPU  was 
operational  and  data  are  available, 
whichever  is  the  lesser  time  period.  If  a 
time  period  less  than  3  years  is  used  to 
set  the  baseline,  the  data  must  represent 
at  least  1  year's  worth  of  data.  For  any 
reduction  in  the  HAP  factor  achieved  by 
reducing  a  HAP  that  is  also  a  VOC,  an 
equivalent  reduction  in  the  VOC  factor 
is  also  required.  For  any  reduction  in 
the  HAP  factor  that  is  achieved  by 
reducing  a  HAP  that  is  not  a  VOC,  the 
VOC  factor  may  not  be  increased. 

(3)  Both  requirements  specified  in 
paragraphs  (e)(3)(i)  and  (ii)  of  this 
section  are  met. 


(i)  The  production-indexed  HAP 
consumption  factor  (kg  HAP  consumed/ 
kg  produced)  shall  be  reduced  by  at 
least  50  percent  from  a  3-year  average 
baseline  established  no  earlier  than  the 
1987  calendar  year,  or  for  the  time 
period  from  startup  of  the  process  until 
the  present  in  which  the  PMPU  was 
operational  and  data  are  available, 
whichever  is  less.  If  a  time  period  less 
than  3  years  is  used  to  set  the  baseline, 
the  data  must  represent  at  least  1  year's 
worth  of  data.  For  any  reduction  in  the 
HAP  factor  achieved  by  reducing  a  HAP 
that  is  also  a  VOC,  an  equivalent 
reduction  in  the  VOC  factor  is  also 
required.  For  any  reduction  in  the  HAP 
factor  that  is  achieved  by  reducing  a 
HAP  that  is  not  a  VOC,  the  VOC  factor 
may  not  be  increased. 

(ii)  The  total  PMPU  HAP  emissions 
shall  be  reduced  by  an  amount,  in  kg/ 
yr,  that,  when  divided  by  the  annual 
production  rate,  in  kg/yr.  and  added  to 
the  reduction  of  the  production-indexed 
HAP  consumption  factor,  in  kg/kg, 
yields  a  value  of  at  least  75  percent  of 
the  average  baseline  HAP  production- 
indexed  consiunption  factor  established 
according  to  paragraph  (e)(3)(i)  of  this 
section  according  to  the  equation 
provided  in  §63.1257(f)(2)(ii)(A).  The 
total  PMPU  VOC  emissions  shall  be 
reduced  by  an  amount  calculated 
according  to  the  equation  provided  in 
§63.1257(f)(2)(ii)(B).  The  annual 
reduction  in  HAP  and  VOC  air 
emissions  must  be  due  to  the  use  of  the 
following  control  devices: 

(A)  Combustion  control  devices  such 
as  incinerators,  flares  or  process  heaters. 

(B)  Control  devices  such  as 
condensers  and  carbon  adsorbers  whose 
recovered  product  is  destroyed  or 
shipped  offsite  for  destruction. 

(C)  Any  control  device  that  does  not 
ultimately  allow  for  recycling  of 
material  back  to  the  PMPU. 

(D)  Any  control  device  for  which  the 
owner  or  operator  can  demonstrate  that 
the  use  of  the  device  in  controlling  HAP 
emissions  will  have  no  effect  on  the 
production-indexed  consumption  factor 
for  the  PMPU. 

(f)  Control  requirements  for  certain 
liquid  streams  in  open  systems  within  a 
PMPU.  (1)  The  owner  or  operator  shall 
comply  with  the  provisions  of  Table  5 
of  this  subpart,  for  each  item  of 
equipment  meeting  all  the  criteria 
specified  in  paragraphs  (f)(2)  through  (4) 
and  either  paragraph  (f)(5)(i)  or  (ii)  of 
this  section. 

(2)  The  item  of  equipment  is  of  a  type 
identified  in  Table  5  of  this  subpart; 

(3)  The  item  of  equipment  is  part  of 
a  PMPU,  as  defined  in  §  63.1251; 

(4)  The  item  of  equipment  is 
controlled  less  stringently  than  in  Table 
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5  of  this  subpart  and  the  item  of 
equipment  is  not  otherwise  exempt  from 
controls  by  the  provisions  of  this 
subpart  or  subpart  A  of  this  part;  and 

(5)  The  item  of  equipment: 

(i)  Is  a  drain,  drain  hub,  manhole,  lift 
station,  trench,  pipe,  or  oil/water 
separator  that  conveys  water  with  an 
annual  average  concentration  greater 
than  or  equal  to  1,300  parts  per  million 
by  weight  (ppmw)  of  partially  soluble 
HAP  compounds;  or  an  annual  average 
concentration  greater  than  or  equal  to 
5,200  ppmw  of  partially  soluble  and/or 
soluble  HAP  compounds.  The  annual 
average  concentration  shall  be 
determined  according  to  the  procedures 
in§63.1257(e)(l)(ii). 

(ii)  Is  a  tank  that  receives  one  or  more 
streams  that  contain  water  with  an 
annual  average  concentration  greater 
than  or  equal  to  1,300  ppmw  of  partially 
soluble  HAP  compounds,  or  greater  than 
or  equal  to  5,200  ppmw  of  total  partially 
soluble  and/or  soluble  HAP  compounds. 
The  owner  or  operator  of  the  source 
shall  determine  the  average 
concentration  of  the  stream  at  the  inlet 
to  the  tank  and  according  to  the 
procedures  in  §63.1257{e)(l)(ii). 

(g)  Control  requirements  for 
halogenated  vent  streams  that  are 
controlled  by  combustion  devices.  If  a 
combustion  device  is  used  to  comply 
with  the  provisions  of  §§  63.1253 
(storage  tanks),  63.1254  (process  vents), 
63.1256(h)  (wastewater  vent  streams)  for 
a  halogenated  vent  stream,  then  the  vent 
stream  shall  be  ducted  to  a  halogen 
reduction  device  such  as,  but  not 
limited  to,  a  scrubber,  before  it  is 
discharged  to  the  atmosphere.  The 
halogen  reduction  device  must  reduce 
emissions  by  the  amounts  specified  in 
either  paragraph  (g)(1)  or  (2)  of  this 
section. 

(1)  A  halogen  reduction  device  after 
the  combustion  control  device  must 
reduce  overall  emissions  of  hydrogen 
halides  and  halogens,  as  defined  in 

§  63.1251,  by  95  percent  or  to  a 
concentration  less  than  or  equal  to  20 
ppmv. 

(2)  A  halogen.reduction  device 
located  before  the  combustion  control 
device  must  reduce  the  halogen  atom 
content  of  the  vent  stream  to  a 
concentration  less  than  or  equal  to  20 
ppmv. 

§  63. 1 253    Standards:  Storage  tanks. 

(a)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  the  owner  or 
operator  of  a  storage  tank  meeting  the 
criteria  of  paragraph  (a)(1)  of  this 
section  is  subject  to  the  requirements  of 
paragraph  (b)  of  this  section.  Except  as 
provided  in  paragraphs  (d)  and  (e)  of 
this  section,  the  owner  or  operator  of  a 


storage  tank  meeting  the  criteria  of 
paragraph  (a)(2)  of  this  section  is  subject 
to  the  requirements  of  paragraph  (c)  of 
this  section.  Compliance  with  the 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section  is  demonstrated  using  the 
initial  compliance  procedures  in 
§  63.1257(c)  and  the  monitoring 
requirements  in  §  63.1258. 

(1)  A  storage  tank  with  a  design 
capacity  greater  than  or  equal  to  38  m^ 
(10,000  gallons  [gal])  but  less  than  75  m' 
(20,000  gal),  and  storing  a  liquid  for 
which  the  maximum  true  vapor 
pressure  of  total  HAP  is  greater  than  or 
equal  to  13.1  kPa  (1.9  psia). 

(2)  A  storage  tank  with  a  design 
capacity  greater  than  or  equal  to  75  m' 
(20,000  gal)  storing  a  liquid  for  which 
the  maximum  true  vapor  pressure  of 
total  HAP  is  greater  than  or  equal  to  13.1 
kPa  (1.9  psia). 

(b)  The  owner  or  operator  of  a  storage 
tank  shall  equip  the  affected  storage 
tank  with  either  a  fixed  roof  with 
internal  floating  roof,  an  external 
floating  roof,  an  external  floating  roof 
converted  to  an  internal  floating  roof,  or 
a  closed-vent  system  meeting  the 
conditions  of  §  63.1252(b)  with  a  control 
device  that  meets  any  of  the  followring 
conditions: 

(1)  Reduces  inlet  emissions  of  total 
HAP  by  90  percent  by  weight  or  greater; 

(2)  Is  an  enclosed  combustion  device 
that  provides  a  minimum  residence  time 
of  0.5  seconds  at  a  minimum 
temperature  of  760°  C; 

(3)  Is  a  flare  that  meets  the 
requirements  of  §  63.11(b);  or 

(4)  Is  a  control  device  specified  in 
§  63.1257(a)(4). 

(c)  The  owner  or  operator  of  a  storage 
tank  shall  equip  the  affected  storage 
tank  with  either  a  fixed  roof  with 
internal  floating  roof,  an  external 
floating  roof,  an  external  floating  roof 
converted  to  an  internal  floating  roof,  or 
a  closed-vent  system  meeting  the 
conditions  of  §63. 1252(b)  with  a  control 
device  that  meets  any  of  the  following 
conditions: 

(1)  Reduces  inlet  emissions  of  total 
HAP  as  specified  in  paragraph  (c)(1)  (i) 
or  (ii)  of  diis  section: 

(i)  By  95  percent  by  weight  or  greater: 
or  (ii)  If  the  owner  or  operator  can 
demonstrate  that  a  control  device 
installed  on  a  storage  tank  on  or  before 
April  2, 1997  is  designed  to  reduce  inlet 
emissions  of  total  HAP  by  greater  than 
or  equal  to  90  percent  by  weight  but  less 
than  95  percent  by  weight,  then  the 
control  device  is  required  to  be  operated 
to  reduce  inlet  emissions  of  total  HAP 
by  90  percent  or  greater. 

(2)  Is  an  enclosed  combustion  device 
that  provides  a  minimum  residence  time 


of  0.5  seconds  at  a  minimum 
temperature  of  760°  C; 

(3)  Is  a  flare  that  meets  the 
reouirements  of  §  63.11(b);  or 

(4)  Is  a  control  device  specified  in 
§  63.1257(a)(4). 

(d)  As  an  alternative  standard,  the 
owner  or  operator  of  an  existing  or  new 
afliected  source  may  comply  with  the 
storage  tank  standards  by  routing 
storage  tank  vents  -to  a  control  device 
achieving  an  outlet  TOC  concentration, 
as  calibrated  on  methane  or  the 
predominant  HAP,  of  20  ppmv  or  less, 
and  an  outlet  concentration  of  hydrogen 
halides  and  halogens  of  20  ppmv  or  less. 
Compliance  with  the  outlet 
concentrations  shall  be  determined  by 
the  initial  compliance  procediu^s  of 

§  63.1257(c)(4)  and  the  continuous 
emission  monitoring  requirements  of 
§  63.1258(b)(5). 

(e)  Planned  routine  maintenance.  The 
specifications  and  requirements  in 
paragraphs  (b)  through  (d)  of  this 
section  for  control  devices  do  not  apply 
during  periods  of  planned  routine 
maintenance.  Periods  of  planned 
routine  maintenance  of  the  control 
devices,  during  which  the  control 
device  does  not  meet  the  specifications 
of  paragraphs  (b)  through  (d)  of  this 
section,  as  applicable,  shall  not  exceed 
240  hours  per  year. 

§  63.1 254    Standards:  Process  vents. 

(a)  Existing  sources.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  the  owner  or  operator  of  an 
existing  affected  source  must  control  the 
collection  of  all  gas  streams  originating 
from  processes  subject  to  this  standard 
so  as  to  comply  with  the  requirements 
in  paragraph  (a)(1)  or  the  requirements 
of  paragraphs  (a)(2)  and  (a)(3)  of  this 
section.  If  an^  vent  within  a  process 
meets  the  criteria  of  paragraph  (a)(3)(i) 
of  this  section,  the  owner  or  operator 
must  comply  with  the  provisions  in 
paragraphs  (a)(2)  and  (a)(3)  for  that 
process.  The  requirements  of  paragraphs 
(a)  (1)  and  (2)  of  this  section  apply  to  all 
process  vents  within  a  process,  as  a 
group,  and  do  not  apply  to  individual 
vents.  An  owner  or  operator  may  switch 
from  compliance  with  paragraph  (a)(1) 
of  this  section  to  compliance  with 
paragraphs  (a)  (2)  and  (3)  of  this  section 
only  after  at  least  1  year  of  operation  in 
compliance  with  paragraph  (a)(1)  of  this 
section.  An  owner  or  operator  may 
switch  from  compliance  with 
paragraphs  (a)  (2)  and  (3)  of  this  section 
to  compliance  with  paragraph  (a)(1)  of 
this  section  at  any  time.  Notification  of 
such  a  change  in  the  compliance 
method  shall  be  reported  according  to 
the  procedures  in  §  63.1260(h)  of  this 
subpart.  Compliance  with  the  required 
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emission  limits  or  reductions  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section  may  be  demonstrated  using  the 
initial  compliance  procedures  described 
in  §  63.1257(d)  and  the  monitoring 
requirements  described  in  §63.1258. 

(1)  Except  for  processes  with  a  vent 
that  meets  the  conditions  in  paragraph 
(a)(3)(i)  of  this  section,  actual  HAP 
emissions  shall  not  exceed  900 
kilograms  (kg)  per  year  [2,000  pounds 
per  year]  from  the  sum  of  all  process 
vents  within  a  process. 

(i)  Except  as  provided  in  paragraph 
(a)(l)(ii)  of  this  section,  the  owner  or 
operator  is  limited  to  7  processes  in  any 
365-day  period  that  can  be  selected  to 
comply  with  paragraph  (a)(1)  of  this 
section. 

(ii)  The  owner  or  operator  may 
exclude  processes  with  less  than  100  lb/ 
yr  HAP,  on  an  uncontrolled  basis,  from 
the  7-process  limit  described  in 
paragraph  (a)(l)(i)  of  this  section. 

(2)  Uncontrolled  HAP  emissions  from 
the  sum  of  all  process  vents  vtrithin  a 
process  that  do  not  meet  the  conditions 
in  paragraph  (a)(3)(i)  of  this  section  or 
are  not  controlled  according  to  any  of 
the  requirements  of  paragraphs  (a)(2)(i), 
(a)(2)(ii),  (a)(2)(iii).  or  (c)  of  this  section 
shall  be  reduced  by  93  percent  or  greater 
by  weight. 

Ii)  To  outlet  concentrations  less  than 
or  equal  to  20  ppmv  as  TOC  and  less 
than  or  equal  to  20  ppmv  as  hydrogen 
halides  and  halogens; 

(ii)  By  a  flare  that  meets  the 
requirements  of  §  63.11(b);  or  (iii)  By  a 
control  device  specified  in 
§  63.1257(a)(4). 

(3)  Except  as  provided  in  paragraph 
(a)(3)(iii)  of  this  section,  imcontroUed 
HAP  emissions  from  each  process  vent 
that  meets  the  conditions  in  paragraph 
(a)(3)(i)  of  this  section  shall  be  reduced 
as  specified  in  paragraph  (a)(3)(ii)  of  this 
section. 

(i)  Uncontrolled  HAP  emissions  from 
a  process  vent  shall  be  reduced  as 
specified  in  paragraph  (a)(3)(ii)  if  the 
vent  meets  either  of  the  criteria 
described  in  paragraph  (a)(3)(i)  (A)  or 
(B)  of  this  section: 

(A)  The  flow-weighted  average 
flowrate  calculated  using  Equation  1  of 
this  subpart  is  less  than  or  equal  to  the 
flowrate  calculated  using  Equation  2  of 
this  subpart. 
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FR  =  0.02  *(HL)- 1,000        (Eq.2) 


Where: 

FR,  =  flow-weighted  average  flowrate 

for  the  vent,  scfm 
Di  =  duration  of  each  emission  event, 

min 
FRi  =  flowrate  of  each  emission  event, 

scfrn 
n  =  number  of  emission  events 
FR  =  flowrate,  scfm 
HL  =  annual  imcontroUed  HAP 
emissions,  Ib/yr,  as  defined  in 
§63.1251 

(B)  As  an  alternative  to  the  criteria 
described  in  paragraph  (a)(3)(i)(A)  of 
this  section,  uncontrolled  HAP 
emissions  from  a  process  vent  shall  be 
reduced  or  controlled  as  specified  in 
paragraph  (a)(3)(ii)  of  this  section  if  the 
process  vent  meets  the  criteria  specified 
in  paragraphs  (a)(3)(i)(B)(l)  and  (2)  of 
this  section  or  the  criteria  specified  in 
paragraphs  (a)(3)(i)(B)(l)  and  [3]  of  this 
section. 

[1]  Uncontrolled  HAP  emissions  fit)m 
the  process  vent  exceed  25  tons  per 
year. 

(2)  The  flow-weighted  average 
flowrate  for  the  vent,  as  calculated  in 
Equation  1  of  this  section,  is  less  than 
or  equal  to  100  scfrn. 

[3]  The  flow  weighted  average  is 
greater  than  100  scfin  and  less  than  or 
equal  to  the  flowrate  calculated  using 
Equation  2  of  this  section. 

(ii)  Uncontrolled  HAP  emissions  shall 
be  reduced: 

(A)  By  98  percent  by  weight  or 
greater;  or 

(B)  To  outlet  concentrations  less  than 
or  equal  to  20  ppmv  as  TOC  and  less 
than  or  equal  to  20  ppmv  as  hydrogen 
halides  and  halogens;  or 

(C)  By  a  flare  that  meets  the 
requirements  of  §  63.11(b);  or 

(D)  By  a  control  device  specified  in 
§  63.1257(a)(4). 

(iii)  If  the  owner  or  operator  can 
demonstrate  that  a  control  device, 
installed  on  a  process  vent  that  meets 
the  conditions  of  paragraph  (a)(3)(i)  of 
this  section  on  or  before  April  2, 1997, 
was  designed  to  reduce  imcontroUed 
HAP  emissions  of  total  HAP  by  greater 
than  or  equal  to  93  percent  by  weight, 
but  less  than  98  percent  by  weight,  then 
the  control  device  is  required  to  be 
operated  to  reduce  inlet  emissions  of 
total  HAP  by  93  percent  by  weight  or 
greater. 

(b)  New  sources.  Uncontrolled  HAP 
emissions  from  the  sum  of  all  process 
vents  within  a  process  at  a  new  affected 
source  that  are  not  controlled  according 
to  any  of  the  requirements  of  paragraphs 
(b)(1),  (2),  or  (3)  of  this  section  or 
paragraph  (c)  of  this  section  shall  be 
reduced  by  98  percent  or  greater  by 
weight  if  the  uncontrolled  HAP 


emissions  from  the  sum  of  all  process 
vents  vdthin  a  process  is  greater  than 
180  kg/yr  (400  Ib/yr).  Compliance  with 
the  required  emission  limit  or  reduction 
is  demonstrated  using  the  initial 
compliance  procedures  in  §  63.1257(d) 
and  the  monitoring  requirements 
described  in  §63.1258. 

(1)  To  outlet  concentrations  less  than 
or  equal  to  20  ppmv  as  TOC  and  less 
than  or  equal  to  20  ppmv  as  hydrogen 
halides  and  halogens; 

(2)  By  a  flare  that  meets  the 
requirements  of  §  63.11(b);  or 

(3)  By  a  control  device  specified  in 
§  63.1257(a)(4). 

(c)  As  an  alternative  standard,  the 
owner  or  operator  of  an  existing  or  new 
affected  source  may  comply  with  the 
process  vent  standards  by  routing  all 
vents  from  a  process  to  a  control  device 
achieving  an  outlet  TOC  concentration, 
as  calibrated  on  methane  or  the 
predominant  HAP,  of  20  ppmv  or  less,     . 
and  an  outlet  concentration  of  hydrogen 
halides  and  halogens  of  20  ppmv  or  less. 
Any  process  vents  within  a  process  that 
are  not  routed  to  this  control  device 
must  be  controlled  in  accordance  with 
the  provisions  of  paragraphs  (a)(2),(a)(3], 
and  (b)  of  this  section,  as  applicable. 
Compliance  with  the  outlet 
concentrations  shall  be  determined  by 
the  initial  compliance  procedures 
described  in  §63.1257(d)(l)(iv)  and  the 
continuous  emission  monitoring 
requirements  described  in 
§  63.1258(b)(5). 

§63.1255    Standards:  Equipment  leaks. 

(a)  General  Equipment  Leak 
Requirements.  (1)  The  provisions  of  this 
section  apply  to  pumps,  compressors, 
agitators,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves, 
connectors,  instrumentation  systems, 
control  devices,  and  closed-vent 
systems  required  by  this  subpart  that  are 
intended  to  operate  in  organic 
hazardous  air  pollutant  service  300 
hours  or  more  during  the  calendar  year 
within  a  soiurce  subject  to  the  provisions 
of  this  subpart. 

(2)  Consistency  with  other  regulations. 
After  the  compliance  date  for  a  process, 
equipment  subject  to  both  this  section 
and  either  of  the  following  will  be 
required  to  comply  only  with  the 
provisions  of  this  subpart: 

(i)  40  CFR  part  60. 
(ii)  40  CFR  part  61. 

(3)  (Reserved! 

(4)  The  provisions  in  §  63.1(a)(3)  of 
subpart  A  of  this  part  do  not  alter  the 
provisions  in  paragraph  (a)(2)  of  this 
section. 

(5)  Lines  and  equipment  not 
containing  process  fluids  are  not  subject 
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to  the  provisions  of  this  section. 
Utilities,  and  other  nonprocess  lines, 
such  as  heating  and  cooling  systems 
which  do  not  combine  their  materials 
with  those  in  the  processes  they  serve, 
are  not  considered  to  be  part  of  a 
process. 

(6)  The  provisions  of  this  section  do 
not  apply  to  bench-scale  processes, 
regardless  of  whether  the  processes  are 
located  at  the  same  plant  site  as  a 
process  subject  to  the  provisions  of  this 
subpart. 

(7)  Each  piece  of  equipment  to  which 
this  section  applies  shall  be  identified 
such  that  it  can  be  distinguished  readily 
from  equipment  that  is  not  subject  to 
this  section.  IdentiHcation  of  the 
equipment  does  not  require  physical 
tagging  of  the  equipment.  For  example, 
the  equipment  may  be  identified  on  a 
plant  site  plan,  in  log  entries,  or  by 
designation  of  process  boundaries  by 
some  form  of  weatherproof 
identification.  If  changes  are  made  to 
the  affected  source  subject  to  the  leak 
detection  requirements,  equipment 
identification  for  each  type  of 
component  shall  be  updated,  if  needed, 
within  15  calendar  days  of  the  end  of 
each  monitoring  period  for  that 
component. 

(8)  Equipment  that  is  in  vacuum 
service  is  excluded  from  the 
requirements  of  this  section. 

(9)  Equipment  that  is  in  organic  HAP 
service,  but  is  in  such  service  less  than 
300  hours  per  calendar  year,  is  excluded 
from  the  requirements  of  this  section  if 
it  is  identified  as  required  in  paragraph 
(g)(9)  of  this  section. 

(10)  When  each  leak  is  detected  by 
visual,  audible,  or  olfactory  means,  or 
by  monitoring  as  described  in 

§  63.180(b)  or  (c),  the  following 
requirements  apply: 

(i)  A  weatherproof  and  readily  visible 
identification,  marked  with  the 
equipment  identification  number,  shall 
be  attached  to  the  leaking  equipment. 

(ii)  The  identification  on  a  valve  or 
connector  in  light  liquid  or  gas/vapor 
service  may  be  removed  after  it  has  been 
monitored  as  specified  in  paragraph 
(e)(7)(iii)  of  this  section  and  §63. 174(e), 
and  no  leak  has  been  detected  during 
the  follow-up  monitoring. 

(iii)  The  identification  on  equipment, 
except  on  a  valve  or  connector  in  light 
liquid  or  gas/ vapor  service,  may  be 
removed  after  it  has  been  repaired. 

(b)  References.  (1)  The  owner  or 
operator  of  a  source  subject  to  this 
section  shall  comply  with  the  following 
sections  of  subpart  H.  except  for 
§63.160.  §63.161,  §63.162,  §63.163, 
§  63.167,  §  63.168,  §  63.170,  §  63.171, 
§  63.172,  §  63.173,  §  63.181,  and 
§  63.182  of  this  subpart.  In  place  of 


§  63.160  and  §  63.162,  the  owner  or 
operator  shall  comply  with  paragraph 
(a)  of  this  section;  in  place  of  §63.161, 
the  owner  or  operator  shall  comply  with 
§63.1251  of  this  subpart;  in  place  of 
§  63.163  and  §  63.173,  the  owner  or 
operator  shall  comply  with  paragraph 
(c)  of  this  section;  in  place  of  §63.167. 
the  owner  or  operator  shall  comply  with 
paragraph  (d)  of  this  section;  in  place  of 
§  63.168,  the  owner  or  operator  shall 
comply  vdth  paragraph  (e)  of  this 
section;  in  place  of  §  63.170,  the  owner 
or  operator  shall  comply  with  §63.1254 
of  this  subpart;  in  place  of  §63.171,  the 
owner  or  operator  shall  comply  with 
paragraph  (b)(l)(v)  of  this  section;  in 
place  of  §  63.172,  the  owner  or  operator 
shall  comply  with  paragraph  (b)(l)(vi)  of 
this  section;  in  place  of  §  63.181,  the 
owner  or  operator  shall  comply  with 
paragraph  (g)  of  this  section;  in  place  of 
§  63.182,  the  owner  or  operator  shall 
comply  with  paragraph  (h)  of  this 
section.  The  term  "process  unit"  as  used 
in  subpart  H  shall  be  considered  to  be 
defined  the  same  as  "group  of 
processes"  for  sources  subject  to  this 
subpart  GGG. 

(ij  Section  63.164,  Compressors; 

(ii)  Section  63.165,  Pressure  relief 
devices  in  gas/vapor  service; 

(iii)  Section  63.166,  Sampling 
connection  systems; 

(iv)  Section  63.169.  Pumps,  valves, 
connectors,  and  agitators  in  heavy 
liquid  service;  instrumentation  systems; 
and  pressure  relief  devices  in  liquid 
service; 

(v)  Section  63.171,  IDelay  of  repair, 
shall  apply  except  §  63.171(a)  shall  not 
apply.  Instead,  delay  of  repair  of 
equipment  for  which  leaks  have  been 
detected  is  allowed  if  one  of  the 
following  conditions  exist: 

(A)  The  repair  is  technically  infeasible 
without  a  process  shutdowm.  Repair  of 
this  equipment  shall  occur  by  the  end 
of  the  next  scheduled  process 
shutdown. 

(B)  The  ovmer  or  operator  determines 
that  repair  personnel  would  be  exposed 
to  an  immediate  danger  if  attempting  to 
repair  without  a  process  shutdown. 
Repair  of  this  equipment  shall  occur  by 
the  end  of  the  next  scheduled  process 
shutdown. 

(vi)  Section  63.172,  Closed-vent 
systems  and  control  devices,  for  closed- 
vent  systems  used  to  comply  with  this 
subpart,  and  for  control  devices  used  to 
comply  with  this  section  only,  except 

(A)  Sections  63.172(k)  and  (1)  shall 
not  apply.  In  place  of  §  63.172(k)  and  (1). 
the  owner  or  operator  shall  comply  with 
paragraph  (f)  of  this  section. 

(B)  Owners  or  operators  may.  instead 
of  complying  with  the  provisions  of 

§  63.172(f).  design  a  closed-vent  system 


to  operate  at  a  pressure  below  

atmospheric  pressure.  The  system  shall 
be  equipped  with  at  least  one  pressure 
gage  or  other  pressure  measurement 
device  that  can  be  read  from  a  readily 
accessible  location  to  verify  that 
negative  pressure  is  being  maintained  in 
the  closed-vent  system  when  the 
associated  control  device  is  operating. 

(vii)  Section  63.174.  Connectors, 
except: 

(A)  Sections  63.174(f)  and  (g)  shall  not 
apply.  In  place  of  §  63.174(f)  and  (g).  the 
owner  or  operator  shall  comply  with 
paragraph  (f)  of  this  section. 

(B)  Days  that  the  connectors  are  not  in 
organic  HAP  service  shall  not  be 
considered  part  of  the  3  month  period 
in  §63. 174(e). 

(C)  Section  63.174(b)(3)(ii)  shall  not 
apply.  Instead,  if  the  percent  leaking 
connectors  in  the  process  unit  was  less 
than  0.5  percent,  but  equal  to  or  greater 
than  0.25  percent,  during  the  last 
required  monitoring  period,  monitoring 
shall  be  performed  once  every  4  years. 
An  owner  or  operator  may  comply  with 
the  requirements  of  this  paragraph  by 
monitoring  at  least  40  percent  of  the 
connectors  in  the  first  2  years  and  the 
remainder  of  the  connectors  within  the 
next  2  years.  The  percent  leaking 
connectors  will  be  calculated  for  the 
total  of  all  monitoring  performed  during 
the  4  year  period. 

(D)  Section  63.174(b)(3)(iv)  shall  not 
apply.  Instead,  the  owner  or  operator 
shall  increase  the  monitoring  frequency 
to  once  every  2  years  for  the  next 
monitoring  period  if  leaking  connectors 
comprise  at  least  0.5  percent  but  less 
than  1.0  percent  of  the  connectors 
monitored  within  the  4  years  specified 
in  paragraph  (b)(l)(vii)(C)  of  this  section 
or  the  first  4  years  specified  in 

§  63.174(b)(3)(iii).  At  the  end  of  that  2 
year  monitoring  period,  the  owner  or 
operator  shall  monitor  once  per  year 
while  the  percent  leaking  connectors  is 
greater  than  or  equal  to  0.5  percent;  if 
the  percent  leaking  connectors  is  less 
than  0.5  percent,  the  owner  or  operator 
may  return  to  monitoring  once  every  4 
years  or  may  monitor  in  accordance 
with  §63.174(b)(3)(iii),  if  appropriate. 

(E)  Section  63.174(b)(3)(v)  shall  not 
apply.  Instead,  if  an  owner  or  operator 
complying  with  the  requirements  of 
paragraph  (b)(l)(vii)(C)  and  (D)  of  this 
section  or  §  63.174  (b)(3)(iii)  for  a  group 
of  processes  determines  that  1  percent 
or  greater  of  the  connectors  are  leaking, 
the  owner  or  operator  shall  increase  the 
monitoring  frequency  to  one  time  per 
year.  The  owner  or  operator  may  again 
elect  to  use  the  provisions  of  paragraphs 
(b)(l)(vii)(C)  or  (D)  of  this  section  after 

a  monitoring  period  in  which  less  than 
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0.5  percent  of  the  connectors  are 
determined  to  be  leaking. 

(F)  Section  63.174(b)(3)(iii)  shall  not 
apply.  Instead,  monitoring  shall  be 
required  once  every  8  years,  if  the 
percent  leaking  connectors  in  the 
process  imit  was  less  than  0.25  percent 
during  the  last  required  monitoring 
period.  An  owner  or  operator  shall 
monitor  at  least  50  percent  of  the 
connectors  in  the  first  4  years  and  the 
remainder  of  the  connectors  within  the 
next  4  years.  If  the  percent  leaking 
connectors  in  the  first  4  years  is  equal 
to  or  greater  than  0.35  percent,  the 
monitoring  program  shall  revert  at  that 
time  to  the  appropriate  monitoring 
frequency  specified  in  paragraphs 
Cb)(l)(vii)(C),  (D).  or  (E)  of  this  section. 

(viii)  Section  63.177,  Alternative 
means  of  emission  limitation:  General; 

(ix)  Section  63.178,  Alternative  means 
of  emission  limitation:  Batch  processes, 
except  that  §  63.178(b),  requirements  for 
pressure  testing,  shall  apply  to  all 
processes,  not  just  batch  processes; 

(x)  Section  63.179.  Alternative  means 
of  emission  limitation:  Enclosed-vented 
process  units; 

(xi)  Section  63.180,  Test  methods  and 
procedures,  except  §63.180(b)(4)(ii)(A) 
through  (C)  shall  not  apply.  Instead 
calibration  gases  shall  be  a  mixture  of 
methane  and  air  at  a  concentration  of 
approximately,  but  less  than,  10,000 
parts  per  million  methane  for  agitators; 
2,000  parts  per  million  for  piunps;  and 
500  parts  per  million  for  all  other 
equipment,  except  as  provided  in 
section  63.180(b)(4)(iii). 

(2)  [Reserved] 

(c)  Standards  for  Pumps  in  Light 
Liquid  Service  and  Agitators  in  Gas/ 
Vapor  Service  and  in  Light  Liquid 
Service.  (1)  The  provisions  of  this 
section  apply  to  each  pump  that  is  in 
light  organic  HAP  liquid  service,  and  to 
each  agitator  in  organic  HAP  gas/vapor 
service  or  in  light  organic  HAP  liquid 
service. 

(2)(i)  Monitoring.  Each  pump  and 
agitator  subject  to  this  section  shall  be 
monitored  quarterly  to  detect  leaks  by 
the  method  specified  in  §  63.180(b)  of 
subpart  H,  except  as  provided  in 
§63.177  of  subpart  H,  paragraph  (f)  of 
this  section,  and  paragraphs  (c)(5) 
through  (c)(9)  of  this  section. 

(ii)  Leak  definition.  The  instrument 
reading,  as  determined  by  the  method  as 
specified  in  §  63.180(b),  that  defines  a 
leak  is: 

(A)  For  agitators,  an  instrument 
reading  of  10,000  parts  per  million  or 
greater. 

(B)  For  pimips,  an  instrument  reading 
of  2,000  parts  per  million  or  greater. 

(iii)  Visual  Inspections.  Each  piunp 
and  agitator  shall  be  checked  by  yisual 


inspection  each  calendar  week  for 
indications  of  liquids  dripping  from  the 
pump  or  agitator  seal.  If  there  are 
indications  of  liquids  dripping  from  the 
seal,  a  leak  is  detected. 

(3)  Repair  provisions,  (i)  When  a  leak 
is  detected,  it  shall  be  repaired  as  soon 
as  practicable,  but  not  later  than  15 
calendar  days  after  it  is  detected,  except 
as  provided  in  paragraph  (b)(l)(v)  of  this 
section. 

(ii)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected.  First  attempts  at 
repair  include,  but  are  not  limited  to. 
the  following  practices  where 
practicable: 

(A)  Tightening  of  packing  gland  nuts. 

(B)  Ensiuing  mat  the  seal  flush  is 
operating  at  design  pressure  and 
temperature. 

(4)  Calculation  of  percent  leakers,  (i) 
The  owner  or  operator  shall  decide  no 
later  than  the  end  of  the  first  monitoring 
period  what  groups  of  processes  will  be 
developed.  Once  the  owner  or  operator 
has  decided,  all  subsequent  percent 
calculations  shall  be  madb  on  the  same 
basis. 

(ii)  If,  calculated  on  a  1  year  rolling 
average,  the  greater  of  either  10  percent 
or  three  of  the  pumps  in  a  group  of 
processes  leak,  the  owner  or  operator 
shall  monitor  each  pump  once  per 
month. 

(iii)  The  number  of  pumps  in  a  group 
of  processes  shall  be  the  siun  of  all  the 
pumps  in  organic  HAP  service,  except 
that  pumps  foimd  leaking  in  a 
continuous  process  within  1  quarter 
after  startup  of  the  piunp  shall  not  count 
in  the  percent  leaking  pumps 
calculation  for  that  one  monitoring 
period  only. 

(iv)  Percent  leaking  pumps  shall  be 
determined  by  the  following  Equation  3: 
%Pl  =  1(Pl-Ps)/(Pt— Ps)l  X  100  (Eq.  3) 
Where: 

%Pl  =  percent  leaking  pumps 
Pl  =  niunber  of  pumps  foimd  leaking  as 

determined  through  quarterly 

monitoring  as  required  in 

paragraphs  (c)(2)(i)  and  (c)(2)(ii)  of 

this  section. 
Pt  =  total  pumps  in  organic  HAP 

service,  including  those  meeting  the 

criteria  in  paragraphs  (c)(5)  and 

(c)(6)  of  this  section 
PS  =  niunber  of  pumps  in  a  continuous 

process  lealdng  within  1  quarter  of 

startup  during  the  current 

monitoring  period 

(5)  Exemptions.  Each  pump  or  agitator 
equipped  with  a  dual  mechanical  seal 
system  that  includes  a  barrier  fluid 
system  is  exempt  from  the  requirements 
of  paragraphs  (c)(1)  through  (c)(4)(iii)  of 
this  section,  provided  the  following 
requirements  are  met: 


(i)  Each  dual  mechanical  seal  system 
is: 

(A)  Operated  with  the  barrier  fluid  at 
a  pressure  that  is  at  all  times  greater 
than  the  pump/agitator  stuffing  box 
pressure;  or 

(B)  Equipped  with  a  barrier  fluid 
degassing  reservoir  that  is  connected  by 
a  closed-vent  system  to  a  control  device 
that  complies  with  the  requirements  of 
paragraph  (b)(l)(vi)  of  this  section;  or 

(C)  Equipped  with  a  closed-loop 
system  that  purges  the  barrier  fluid  into 
a  process  stream. 

(ii)  The  barrier  fluid  is  not  in  light 
liquid  service. 

(iii)  Each  barrier  fluid  system  is 
equipped  with  a  sensor  that  will  detect 
failure  of  the  seal  system,  the  barrier 
fluid  system,  or  both. 

(iv)  Each  pmnp/agitator  is  checked  by 
visual  inspection  each  calendar  week 
for  indications  of  liquids  dripping  fit)m 
the  piunp/agitator  seal. 

(A)  If  mere  are  indications  of  hquids 
dripping  frt>m  the  piunp/agitator  seal  at 
the  time  of  the  weekly  inspection,  the 
piunp/agitator  shall  be  monitored  as 
specified  in  §  63.180(b)  to  determine  if 
there  is  a  leak  of  organic  HAP  in  the 
barrier  fluid. 

(B)  If  an  instrument  reading  of  2.000 
parts  per  million  or  greater  is  measured 
for  pumps,  or  10.000  parts  per  million 
or  greater  is  measured  for  agitators,  a 
leak  is  detected. 

(v)  Each  sensor  as  described  in 
paragraph  (c)(5)(iii)  of  this  section  is 
obsOTved  daily  or  is  equipped  with  an 
alarm  unless  the  piunp  is  located  within 
the  boundary  of  an  immanned  plant 
site. 

(vi)(A)  The  owner  or  operator 
determines,  based  on  design 
coiisiderations  and  operating 
experience,  criteria  applicable  to  the 
presence  and  frequency  of  drips  and  to 
the  sensor  that  indicate  failure  of  the 
seal  system,  the  barrier  fluid  system,  or 
both. 

(B)  If  indications  of  liquids  dripping 
from  the  pump/agitator  seal  exceed  the 
criteria  established  in  paragraph 
(c)(5)(vi)(A)  of  this  section,  or  if.  based 
on  the  criteria  established  in  paragraph 
(c)(5)(vi)(A)  of  this  section,  the  sensor 
indicates  failure  of  the  seal  system,  the 
barrier  fluid  system,  or  both,  a  leak  is 
detected. 

(C)  When  a  leak  is  detected,  it  shall 
be  repaired  as  soon  as  practicable,  but 
not  later  than  15  calendar  days  after  it 
is  detected,  except  as  provided  in 
paragraph  (b)(l)(v)  of  this  section. 

(D)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
each  leak  is  detected. 

(6)  Any  pump/agitator  that  is 
designed  with  no  externally  actuated 
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shaft  penetrating  the  pump/agitator 
housing  is  exempt  from  the . 
requirements  of  paragraphs  (c)(1) 
through  (c)(4)  of  this  section,  except  for 
the  requirements  of  paragraph  (c)(2)(iii) 
and,  for  pumps,  paragraph  (c)(4)(iv). 

(7)  Any  pump/agitator  equipped  with 
a  closed-vent  system  capable  of 
capturing  and  transporting  any  leakage 
h-om  the  seal  or  seals  back  to  the  process 
or  to  a  control  device  that  complies  with 
the  requirements  of  paragraph  (b)(l)(vi) 
of  this  section  is  exempt  from  the 
requirements  of  paragraphs  (c)(2) 
through  (c)(5)  of  this  section. 

(8)  Any  pump/agitator  that  is  located 
writhin  the  boundary  of  an  unmanned 
plant  site  is  exempt  from  the  weekly 
visual  inspection  requirement  of 
paragraphs  (c)(2)(iii)  and  (c)(5)(iv)  of 
this  section,  and  the  daily  requirements 
of  paragraph  (c)(5)(v)  of  tJiis  section, 
provided  that  each  pump/agitator  is 
visually  inspected  as  often  as 
practicable  and  at  least  monthly- 

(9)  If  more  than  90  percent  of  the 
pumps  in  a  group  of  processes  meet  the 
criteria  in  either  paragraph  (c)(5)  or 
(c)(6)  of  this  section,  the  process  is 
exempt  from  the  requirements  of 
paragraph  (c)(4)  of  this  section. 

(d)  Standards:  Open-Ended  Valves  or 
Lines.  (l)(i)  Each  open-ended  valve  or 
line  shall  be  equipped  with  a  cap,  blind 
flange,  plug,  or  a  second  valve,  except 
as  provided  in  §  63.177  and  paragraphs 
(d)(4)  through  (6)  of  this  section. 

(ii)  The  cap,  blind  flange,  plug,  or 
second  valve  shall  seal  the  open  end  at 
all  times  except  during  operations 
requiring  process  fluid  flow  through  the 
open-ended  valve  or  line,  or  during 
maintenance  or  repair.  The  cap,  blind 
flange,  plug,  or  second  valve  shall  be  in 
place  within  1  hour  of  cessation  of 
operations  requiring  process  fluid  flow 
through  the  open-ended  valve  or  line,  or 
within  1  hour  of  cessation  of 
maintenance  or  repair. 

(2)  Each  open-ended  valve  or  line 
equipped  with  a  second  valve  shall  be 
operated  in  a  manner  such  that  the 
valve  on  the  process  fluid  end  is  closed 
before  the  second  valve  is  closed. 

(3)  When  a  double  block  and  bleed 
system  is  being  used,  the  bleed  valve  or 
line  may  remain  open  during  operations 
that  require  venting  the  line  between  the 
block  valves  but  shall  comply  with 
paragraph  (d)(1)  of  this  section  at  all 
other  times. 

(4)  Open-ended  valves  or  lines  in  an 
emergency  shutdown  system  which  are 
designed  to  open  automatically  in  the 
event  of  a  process  upset  are  exempt 
from  the  requirements  of  paragraphs 
(d)(1)  through  (d)(3)  of  this  section. 

(5)  Open-ended  valves  or  lines 
containing  materials  which  would 


autocatalytically  polymerize  are  exempt 
from  the  requirements  of  paragraphs 
(d)(1)  through  (d)(3)  of  this  section. 

(6)  Open-ended  valves  or  lines 
containing  materials  which  could  cause 
.an  explosion,  serious  overpressure,  or 
other  safety  hazard  if  capped  or 
equipped  with  a  double  block  and  bleed 
system  as  specified  in  paragraphs  (d)(1) 
through  (d)(3)  of  this  section  are  exempt 
from  the  requirements  of  paragraphs 
(d)(1)  through  (d)(3)  of  this  section. 

(e)  Standards:  Valves  in  Gas/Vapor 
Service  and  in  Light  Liquid  Service.  (1) 
The  provisions  of  this  section  apply  to 
valves  that  are  either  in  gas  organic  HAP 
service  or  in  light  liquid  organic  HAP 
service. 

(2)  For  existing  and  new  affected 
sources,  all  valves  subject  to  this  section 
shall  be  monitored,  except  as  provided 
in  paragraph  (f)  of  this  section  and  in 

§  63.177,  by  no  later  than  1  year  after  the 
compliance  date. 

(3)  Monitoring.  The  owner  or  operator 
of  a  source  subject  to  this  section  shall 
monitor  all  valves,  except  as  provided 
in  paragraph  (f)  of  this  section  and  in 

§  63.177,  at  the  intervals  specified  in 
paragraph  (e)(4)  of  this  section  and  shall 
comply  with  all  other  provisions  of  this 
section,  except  as  provided  in  paragraph 
(b)(l)(v)  of  this  section,  §  63.178,  and 
§63.179. 

(i)  The  valves  shall  he  monitored  to 
detect  leaks  by  the  method  specified  in 
§  63.180(b). 

(ii)  An  instrument  reading  of  500 
parts  per  million  or  greater  defines  a 
leak. 

(4)  Subsequent  monitoring 
frequencies.  After  conducting  the  initial 
survey  required  in  paragraph  (e)(2)  of 
this  section,  the  owner  or  operator  shall 
monitor  valves  for  leaks  at  the  intervals 
specified  below: 

(i)  For  a  group  of  processes  with  2 
percent  or  greater  leaking  valves, 
calculated  according  to  paragraph  (e)(6) 
of  this  section,  the  owner  or  operator 
shall  monitor  each  valve  once  per 
month,  except  as  specified  in  paragraph 
(e)(9)  of  this  section. 

(ii)  For  a  group  of  processes  with  less 
than  2  percent  leaking  valves,  the  owner 
or  operator  shall  monitor  each  valve 
once  each  quarter,  except  as  provided  in 
paragraphs  (e)(4)(iii)  through  (e)(4)(v)  of 
this  section. 

(iii)  For  a  group  of  processes  with  less 
than  1  percent  leaking  valves,  the  owner 
or  operator  may  elect  to  monitor  each 
valve  once  every  2  quarters. 

(iv)  For  a  group  of  processes  with  less 
than  0.5  percent  leaking  valves,  the 
owner  or  operator  may  elect  to  monitor 
each  valve  once  every  4  quarters. 

(v)  For  a  group  of  processes  with  less 
than  0.25  percent  leaking  valves,  the 


owner  or  operator  may  elect  to  monitor 
each  valve  once  every  2  years. 

(5)  Calculation  of  percent  leakers.  For 
a  group  of  processes  to  which  this 
subpart  applies,  an  owner  or  operator 
may  choose  to  subdivide  the  valves  in 
the  applicable  group  of  processes  and 
apply  the  provisions  of  paragraph  (e)(4) 
of  this  section  to  each  subgroup.  If  the 
owner  or  operator  elects  to  subdivide 
the  valves  in  the  applicable  group  of 
processes,  then  the  provisions  of 
paragraphs  (e)(5)(i).through  (e)(5)(viii)  of 
this  section  apply. 

(i)  The  overall  performance  of  total 
valves  in  the  applicable  group  of 
processes  must  be  less  than  2  percent 
leaking  valves,  as  detected  according  to 
paragraphs  (e)(3)  (i)  and  (ii)  of  this 
section  and  as  calculated  according  to 
paragraphs  (e)(6)  (ii)  and  (iii)  of  this 
section. 

(ii)  The  iilitial  assignment  or 
subsequent  reassignment  of  valves  to 
subgroups  shall  be  governed  by  the 
provisions  of  paragraphs  (e)(5)(ii)  (A) 
through  (C)  of  this  section. 

(A)  The  owner  or  operator  shall 
determine  which  valves  are  assigned  to 
each  subgroup.  Valves  with  less  than  1 
year  of  monitoring  data  or  valves  not 
monitored  within  the  last  12  months 
must  be  placed  initially  into  the  most 
fi«quently  monitored  subgroup  until  at 
least  1  year  of  monitoring  data  has  been 
obtained. 

(B)  Any  valve  or  group  of  valves  can 
be  reassigned  from  a  less  frequently 
monitored  subgroup  to  a  more 
frequently  monitored  subgroup 
provided  that  the  valves  to  be 
reassigned  were  monitored  dming  the 
most  recent  monitoring  period  for  the 
less  frequently  monitored  subgroup.  The 
monitoring  results  must  be  included 
with  the  less  frequently  monitored 
subgroup's  monitoring  event  and 
associated  next  percent  leaking  valves 
calculation  for  that  group. 

(C)  Any  valve  or  group  of  valves  can 
be  reassigned  from  a  more  frequently 
monitored  subgroup  to  a  less  frequently 
monitored  subgroup  provided  that  the 
valves  to  be  reassigned  have  not  leaked 
for  the  period  of  the  less  frequently 
monitored  subgroup  (e.g.,  for  the  last  12 
months,  if  the  valve  or  group  of  valves 
is  to  be  reassigned  to  a  subgroup  being 
monitored  annually).  Nonrepairable 
valves  may  not  be  reassigned  to  a  less 
frequently  monitored  subgroup. 

(iii)  The  owTier  or  operator  snail 
determine  every  6  months  if  the  overall 
performance  of  total  valves  in  the 
applicable  group  of  processes  is  less 
than  2  percent  leaking  valves  and  so 
indicate  the  performance  in  the  next 
periodic  report.  If  the  overall 
performance  of  total  valves  in  the 
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applicable  group  of  processes  is  2 
percent  leaking  valves  or  greater,  the 
owner  or  operator  shall  revert  to  the 
program  required  in  paragraphs  (e)(2) 
through  (e)(4)  of  this  section.  The 
overall  performance  of  total  valves  in 
the  applicable  group  of  processes  shall 
be  calculated  as  a  weighted  average  of 
the  percent  leaking  valves  of  each 
subgroup  according  to  the  following 
Equation  4: 


I(%VLiXVi) 


%Vi^  = 


i=l 


(Eq.4) 


where: 

%Vlo  =  overall  performance  of  total 
valves  in  the  applicable  process  or 
group  of  processes 
%VLi  =  percent  leaking  valves  in 
subgroup  I,  most  recent  value 
calculated  according  to  the 
procedures  in  paragraphs  (e)(6)  (ii) 
and  (iii)  of  this  section 
Vi  =  number  of  valves  in  subgroup  I 
n  =  number  of  subgroups 

(iv)  Records^  In  addition  to  records 
required  by  paragraph  (g)  of  this  section, 
the  owner  or  operator  shall  maintain 
records  specified  in  paragraphs 
(e)(5)(iv)(A)  through  (D)  of  this  section. 

(A)  Which  valves  are  assigned  to  each 
subgroup, 

(B)  Monitoring  results  and 
calculations  made  for  each  subgroup  for 
each  monitoring  period, 

(C)  Which  valves  are  reassigned  and 
when  they  were  reassigned,  and 

(D)  The  results  of  the  semiannual 
overall  performance  calculation 
required  in  paragraph  (e)(5)(iii)  of  this 
section. 

(v)  The  owner  or  operator  shall  notify 
the  Administrator  no  later  than  30  days 
prior  to  the  beginning  of  the  next 
monitoring  period  of  the  decision  to 
subgroup  valves.  The  notification  shall 
identify  the  participating  processes  and 
the  valves  assigned  to  each  subgroup. 

(vi)  Semiannual  reports.  In  addition 
to  the  information  required  by 
paragraph  (h)(3)  of  this  section,  the 
owner  or  operator  shall  submit  in  the 
periodic  reports  the  information 
speciHed  in  paragraphs  (e)(5)(vi)(A)  and 
(B)  of  this  section. 

(A)  Valve  reassignments  occurring 
during  the  reporting  period,  and 

(B)  Results  of  the  semiannual  overall 
performance  calculation  required  by 
paragraph  (e)(5)(iii)  of  this  section. 

(vii)  To  determine  the  monitoring 
frequency  for  each  subgroup,  the 
calculation  procedures  of  paragraph 
(e)(6)(iii)  of  this  section  shall  be  used. 


(viii)  Except  for  the  overall 
performance  calculations  required  by 
paragraphs  (e)(5)(i)  and  (e)(5)(iii)  of  this 
section,  each  subgroup  shall  be  treated 
as  if  it  were  a  process  for  the  purposes 
of  applying  the  provisions  of  this 
section. 

(6)(i)  The  owner  or  operator  shall 
decide  no  later  than  the  implementation 
date  of  this  subpart  or  upon  revision  of 
an  operating  permit  how  to  group  the 
processes.  Once  the  owner  or  operator 
has  decided,  all  subsequent  percentage 
calculations  shall  be  made  on  the  same 
basis. 

(ii)  Percent  leaking  valves  for  each 
group  of  processes  or  subgroup  shall  be 
determined  by  the  following  Equation  5: 
%Vl  =  (Vl/Vt1  X  100        (Eq.  5) 
Where: 

%Vl  =  percent  leaking  valves 
Vl  =  nimiber  of  valves  found  leaking 
excluding  nonrepairables  as 
provided  in  paragraph  (e)(6)(iv)(A) 
of  this  section 
Vt  =  total  valves  monitored,  in  a 

monitoring  period  excluding  valves 
monitored  as  required  by  (e)(7)(iii) 
of  this  section 

(iii)  When  determining  monitoring 
frequency  for  each  group  of  processes  or 
subgroup  subject  to  monthly,  quarterly, 
or  semiannual  monitoring  frequencies, 
the  percent  leaking  valves  shall  be  the 
arithmetic  average  of  the  percent  leaking 
valves  from  the  last  two  monitoring 
periods.  When  determining  monitoring 
frequency  for  each  group  of  processes  or 
subgroup  subject  to  annual  or  biennial 
(once  every  2  years)  monitoring 
frequencies,  the  percent  leaking  valves 
shall  be  the  arithmetic  average  of  the 
percent  leaking  valves  from  the  last 
three  monitoring  periods. 

(iv)(A)  Nonrepairable  valves  shall  be 
included  in  the  calculation  of  percent 
leaking  valves  the  first  time  the  valve  is 
identified  as  leaking  and  nonrepairable 
and  as  required  to  comply  with 
paragraph  (e)(6)(iv)(B)  of  this  section. 
Otherwise,  a  number  of  nonrepairable 
valves  (identified  and  included  in  the 
percent  leaking  calculation  in  a 
previous  period)  up  to  a  maximum  of  1 
percent  of  the  total  number  of  valves  in 
organic  HAP  service  at  a  process  may  be 
excluded  from  calculation  of  percent 
leaking  valves  for  subsequent 
monitoring  periods. 

(B)  If  the  number  of  nonrepairable 
valves  exceeds  1  percent  of  the  total 
number  of  valves  in  organic  HAP 
service  at  a  process,  the  number  of 
nonrepairable  valves  exceeding  1 
percent  of  the  total  number  of  valves  in 
organic  HAP  service  shall  be  included 
in  the  calculation  of  percent  leeiking 
valves. 


(7)  Repair  provisions,  (i)  When  a  leak 
is  detected,  it  shall  be  repaired  as  soon 
as  practicable,  but  no  later  than  15 
calendar  days  after  the  leak  is  detected, 
except  as  provided  in  paragraph 
(b)(l)(v)  of  this  section. 

(ii)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
each  leak  is  detected. 

(iii)  When  a  leak  is  repaired,  the  valve 
shall  be  monitored  at  least  once  within 
the  first  3  months  after  its  repair.  Days 
that  the  valve  is  not  in  organic  HAP 
service  shall  not  be  considered  part  of 
this  3  month  period. 

(8)  First  attempts  at  repair  include, 
but  are  not  limited  to,  the  following 
practices  where  practicable: 

(i)  Tightening  of  bonnet  bolts, 
(ii)  Replacement  of  boimet  bolts, 
(iii)  Tightening  of  packing  gland  nuts, 

and 
(iv)  Injection  of  lubricant  into 

lubricated  packing. 

(9)  Any  equipment  located  at  a  plant 
site  with  fewer  than  250  valves  in 
organic  HAP  service  in  the  affected 
source  is  exempt  from  the  requirements 
for  monthly  monitoring  specified  in 
paragraph  (e)(4)(i)  of  this  section. 
Instead,  the  owner  or  operator  shall 
monitor  each  valve  in  organic  HAP 
service  for  leaks  once  each  quarter,  or 
comply  with  paragraphs  (e)(4)(iii)  or 
(e)(4)(iv)  of  this  section. 

(f)  Unsafe  to  Monitor,  Difficult  to 
Monitor,  and  Inaccessible  Equipment. 
(1)  Equipment  that  is  designated  as 
unsafe  to  monitor,  difficult  to  monitor, 
or  inaccessible  is  exempt  from  the 
monitoring  requirements  specified  in 
paragraphs  (f)(l)(i)  through  (iv)  of  this 
section  provided  the  owner  or  operator 
meets  the  requirements  specified  in 
paragraph  (f)(2),  (f)(3),  or  (f)(4)  of  this 
section,  as  applicable.  Ceramic  or 
ceramic-lined  connectors  are  subject  to 
the  same  requirements  as  inaccessible 
connectors. 

(i)  For  pumps  and  agitators, 
paragraphs  (c)(2),  (c)(3),  and  (c)(4)  of 
this  section  do  not  apply. 

(ii)  For  valves,  paragraphs  (e)(2) 
through  (e)(7)  of  this  section  do  not 
apply. 

(iii)  For  closed-vent  systems, 
§  63.172(f)(1)  and  (2),  and  (g)  do  not 
apply. 

(iv)  For  connectors,  §  63.174(b) 
through  (e)  do  not  apply. 

(2)  Equipment  that  is  unsafe  to 
monitor,  (i)  Equipment  may  be 
designated  as  unsafe  to  monitor  if  the 
owner  or  operator  determines  that 
monitoring  personnel  would  be  exposed 
to  an  immediate  danger  as  a 
consequence  of  complying  with  the 
monitoring  requirements  in  paragraphs 
(f)(l)(i)  through  (iv)  of  this  section.     - 


ceramic  or 
observed  h 
other  meai 
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(ii)  The  owner  or  operator  of 
equipment  that  is  designated  as  unsafe- 
to-monitor  must  have  a  written  plan  that 
requires  monitoring  of  the  equipment  as 
firequently  as  practicable  during  safe-to- 
monitor  times,  but  not  more  frequently 
than  the  periodic  monitoring  schedule 
otherwise  applicable. 

(3)  Equipment  that  is  difficult  to 
monitor,  (i)  Equipment  may  be 
designated  as  difficult  to  monitor  if  the 
owner  or  operator  determines  that  the 
equipment  cannot  be  monitored  without 
elevating  the  monitoring  personnel 
more  than  2  meters  above  a  support 
surface  or  it  is  not  accessible  at  anytime 
in  a  safe  manner; 

(ii)  At  an  existing  source,  any 
equipment  within  a  group  of  processes 
that  meets  the  criteria  of  paragraph 
(f)(3)(i)  of  this  section  may  be 
designated  as  difficult  to  monitor.  At  a 
new  affected  source,  an  owner  or 
operator  may  designate  no  more  than  3 
percent  of  each  type  of  equipment  as 
difficult  to  monitor. 

(iii)  The  owner  or  operator  of 
equipment  designated  as  difficult  to 
monitor  must  follow  a  written  plan  that 
requires  monitoring  of  the  equipment  at 
least  once  per  calendar  year. 

(4)  Inaccessible  equipment  and 
ceramic  or  ceramic-lined  connectors,  (i) 
A  connector,  agitator,  or  valve  may  be 
designated  as  inaccessible  if  it  is: 

(A)  Buried; 

(B)  Insulated  in  a  manner  that 
prevents  access  to  the  equipment  by  a 
monitor  probe; 

(C)  Obstructed  by  equipment  or 
piping  that  prevents  access  to  the 
equipment  by  a  monitor  probe; 

(D)  Unable  to  be  reached  from  a 
wheeled  scissor-lift  or  hydraulic-type 
scaffold  which  would  allow  access  to 
equipment  up  to  7.6  meters  (25  feet) 
above  the  groimd;  or 

(E)  Not  ^le  to  be  accessed  at  any  time 
in  a  safe  manner  to  perform  monitoring. 
Unsafe  access  includes,  but  is  not 
limited  to,  the  use  of  a  wheeled  scissor- 
lift  on  imstable  or  imeven  terrain,  the 
use  of  a  motorized  man-lift  basket  in 
areas  where  an  ignition  potential  exists, 
or  access  would  require  near  proximity 
to  hazards  such  as  electrical  lines,  or 
would  risk  damage  to  equipment. 

(ii)  At  an  existing  source,  any 
connector,  agitator,  or  valve  that  meets 
the  criteria  of  paragraph  (f)(4)(i)  of  this 
section  may  be  designated  as 
inaccessible.  At  a  new  affected  soiuce, 
an  ov\rner  or  operator  may  designate  no 
more  than  3  percent  of  each  type  of 
equipment  as  inaccessible. 

(iii)  If  any  inaccessible  equipment  or 
ceramic  or  ceramic-lined  connector  is 
observed  by  visual,  audible,  olfactory,  or 
other  means  to  be  leaking,  the  leak  shall 


be  repaired  as  soon  as  practicable,  but 
no  later  than  15  calendar  days  after  the 
leak  is  detected,  except  as  provided  in 
paragraph  (g)  of  this  section. 

(g)  Recordkeeping  Requirements.  (1) 
An  owner  or  operator  of  more  than  one 
group  of  processes  subject  to  the 
provisions  of  this- section  may  comply 
with  the  recordkeeping  requirements  for 
the  groups  of  processes  in  one 
recordkeeping  system  if  the  system 
identifies  with  each  record  the  program 
being  implemented  (e.g.,  quarterly 
monitoring)  for  each  type  of  equipment. 
All  records  and  information  required  by 
this  section  shall  be  maintained  in  a 
manner  that  can  be  readily  accessed  at 
the  plaint  site.  This  could  include 
physically  locating  the  records  at  the 
plant  site  or  accessing  the  records  from 
a  central  location  by  computer  at  the 
plant  site. 

(2)  General  recordkeeping.  Except  as 
provided  in  paragraph  (e)  of  this  section 
and  in  paragraph  (a)(9)  of  this  section, 
the  following  information  pertaining  to 
all  equipment  subject  to  the 
requirements  in  this  section  shall  be 
recorded: 

(i)(A)  A  list  of  identification  numbers 
for  equipment  (except  connectors  that 
are  not  subject  to  paragraph  (f)  of  this 
section  and  instrumentation  systems) 
subject  to  the  requirements  of  this 
section.  Connectors,  except  those 
subject  to  paragraph  (f)  of  this  section, 
need  not  be  individually  identified  if  all 
connectors  in  a  designated  area  or 
length  of  pipe  subject  to  the  provisions 
of  this  section  are  identified  as  a  group, 
and  the  number  of  subject  connectors  is 
indicated.  The  list  for  each  type  of 
equipment  shall  be  completed  no  later 
than  the  completion  of  the  initial  survey 
required  for  that  component.  The  list  of 
identification  numbers  shall  be  updated, 
if  needed,  to  incorporate  equipment 
changes  within  15  calendar  days  of  the 
completion  of  each  monitoring  survey 
for  the  type  of  equipment  component 
monitored. 

(B)  A  schedule  for  monitoring 
connectors  subject  to  the  provisions  of 
§  63.174(a)  and  valves  subject  to  the 
provisions  of  paragraph  (e)(4)  of  this 
section. 

(C)  Physical  tagging  of  the  equipment 
to  indicate  that  it  is  in  organic  HAP 
service  is  not  required.  Equipment 
subject  to  the  provisions  of  this  section 
may  be  identified  on  a  plant  site  plan, 
in  log  entries,  or  by  other  appropriate 
methods. 

(ii)(A)  A  list  of  identification  numbers 
for  equipment  that  the  owner  or 
operator  elects  to  equip  with  a  closed- 
vent  system  and  control  device,  tmder 
the  provisions  of  paragraph  (c)(7)  of  this 
section.  §  63.164(h),  or  §  63.165(c). 


(B)  A  list  of  identification  numbers  for 
compressors  that  the  owner  or  operator 
elects  to  designate  as  operating  with  an 
instrument  reading  of  less  than  500 
parts  per  million  above  background, 
under  the  provisions  of  §  63.164(i). 

(iii)(A)  A  list  of  identification 
numbers  for  pressure  relief  devices 
subject  to  the  provisions  in  §  63.165(a). 

(B)  A  list  of  identification  numbers  for 
pressure  relief  devices  equipped  with 
rupture  disks,  imder  the  provisions  of 
§  63.165(d). 

(iv)  Identification  of  instrumentation 
systems  subject  to  the  provisions  of  this 
section.  Individual  components  in  an 
instrumentation  system  need  not  be 
identified. 

(v)  The  owner  or  operator  may 
develop  a  written  procedure  that 
identifies  the  conditions  that  justify  a 
delay  of  repair.  The  written  procedures 
may  be  included  as  part  of  the  startup/ 
shutdown/malfunction  plan,  required 
by  §63.1260(1),  for  the  source  or  may  be 
part  of  a  separate  document  that  is 
maintained  at  the  plant  site.  Reasons  for 
delay  of  repair  may  be  documented  by 
citing  the  relevant  sections  of  the 
writtenprocedure. 

(vi)  Tne  following  information  shall 
be  recorded  for  each  dual  mechanical 
seal  system: 

(A)  Design  criteria  required  by 
paragraph  (c)(5)(vi)(A)  of  this  section 
and  §  63.164(e)(2),  and  an  explanation 
of  the  design  criteria;  and 

(B)  Any  changes  to  these  criteria  and 
the  reasons  for  the  changes. 

(vii)  A  list  of  equipment  designated  as 
unsafe  to  monitor,  difficult  to  monitor, 
or  inaccessible  under  paragraphs  (f)  or 
(b)(l)(v)(B)  of  this  section  and  a  copy  of 
the  plan  for  monitoring  or  inspecting 
this  equipment. 

(viii)  A  list  of  connectors  removed 
fit>m  and  added  to  the  process,  as 
described  in  §63.174(i)(l),  and 
documentation  of  the  integrity  of  the 
weld  for  any  removed  connectors,  as 
required  in  §63.174(j).  This  is  not 
required  unless  the  net  credits  for 
removed  coimectprs  is  expected  to  be 
used. 

(ix)  For  batch  processes  that  the 
owner  or  operator  elects  to  monitor  as 
provided  under  §  63.178(c),  a  list  of 
equipment  added  to  batch  product 
processes  since  the  last  monitoring 
period  required  in  §§63.1 78(c)(3)(ii)    " 
and  (3)(iii).  This  list  must  be  completed 
for  each  type  of  equipment  within  15 
calendar  days  of  the  completion  of  each 
monitoring  survey  for  the  type  of 
equipment  monitored. 

(3ji?ecords  of  visual  inspections.  For 
visual  inspections  of  equipment  subject 
to  the  provisions  of  paragraphs  (c)(2)(iii) 
and  (c)(5)(iv)(A)  of  this  section,  the 
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owner  or  operator  shall  document  that 
the  inspection  was  conducted  and  the 
date  of  the  inspection.  The  owner  or 
operator  shall  maintain  records  as 
speciHed  in  paragraph  {g){4)  of  this 
section  for  leaking  equipment  identified 
in  thislnspection,  except  as  provided  in 
paragraph  (g)(5)  of  this  section.  These 
records  shall  be  retained  for  2  years. 

(4)  Monitoring  records.  When  each 
leak  is  detected  as  specified  in 
paragraph  (c)  of  this  section  and 
§63.164;  paragraph  (e)  of  this  section 
and  §63.169;  and  §§63.172  and  63.174 
of  subpart  H,  the  following  information 
shall  be  recorded  and  kept  for  2  years 
onsite  and  3  years  offsite  (5  years  total): 

(i)  The  instrument  and  the  equipment 
identification  number  and  the  operator 
name,  initials,  or  identification  number. 

(ii)  The  date  the  leak  was  detected 
and  the  date  of  the  first  attempt  to  repair 
the  leak. 

(iii)  The  date  of  successful  repair  of 
the  leak. 

(iv)  If  postrepair  monitoring  is 
required,  the  maximum  instrument 
reading  measured  by  Method  21  of  40 
CFR  part  60,  appendix  A  after  the  leak 
is  successfully  repaired  or  determined 
to  be  nonrepairable. 

(v)  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak. 

(A)  The  owner  or  operator  may 
develop  a  written  procedure  that 
identifies  the  conditions  that  justify  a 
delay  of  repair.  In  such  cases,  reasons 
for  delay  of  repair  may  be  documented 
by  citing  the  relevant  sections  of  the 
written  procedure. 

(B)  If  delay  of  repair  was  caused  by 
depletion  of  stocked  parts,  there  must  be 
documentation  that  the  spare  parts  were 
sufficiently  stocked  onsite  before 
depletion  and  the  reason  for  depletion. 

ivi)  If  repairs  were  delayed,  dates  of 
process  shutdowns  that  occur  while  the 
equipment  is  unrepaired. 

(vii)(A)  If  the  alternative  in 
§63.174(c)(l)(ii)  is  not  in  use  for  the 
monitoring  period,  identification,-either 
by  list,  location  (area  or  grouping),  or 
tagging  of  connectors  disturbed  since 
the  last  monitoring  period  required  in 
§  63.174(b),  as  described  in 
§63.174(c)(l). 

(B)  The  date  and  results  of  follow-up 
monitoring  as  required  in  §  63.174(c).  If 
identification  of  disturbed  connectors  is 
made  by  location,  then  all  connectors 
within  the  designated  location  shall  be 
monitored. 

(viii)  The  date  and  results  of  the 
monitoring  required  in  §63.178(c](3)(i) 
for  equipment  added  to  a  batch  process 
since  the  last  monitoring  period 
required  in  §§63.178(c)(3)(ii)  and 


(c)(3)(iii).  If  no  leaking  equipment  is 
found  in  this  monitoring,  the  owner  or 
operator  shall  record  that  the  inspection 
was  performed.  Records  of  the  actual 
monitoring  results  are  not  required. 

(ix)  Copies  of  the  periodic  reports  as 
specified  in  paragraph  (h)(3)  of  this 
section,  if  records  are  not  maintained  on 
a  computerized  data  base  capable  of 
generating  summary  reports  from  the 
records. 

(5)  Records  of  pressure  tests.  The 
owner  or  operator  who  elects  to 
pressure  test  a  process  equipment  train 
and  supply  lines  between  storage  and 
processing  areas  to  demonstrate 
compliance  with  this  section  is  exempt 
fi-om  the  requirements  of  paragraphs 
(g)(2),  (g)(3).  (g)(4).  and  (g)(6)  of  this 
section.  Instead,  the  owner  or  operator 
shall  maintain  records  of  the  following 
information: 

(i)  The  identification  of  each  product, 
or  product  code,  produced  during  the 
calendar  year.  It  is  not  necessary  to 
identify  individual  items  of  equipment 
in  the  process  equipment  train. 

(ii)  Records  demonstrating  the 
proportion  of  the  time  during  the 
calendar  year  the  equipment  is  in  use  in 
the  process  that  is  subject  to  the 
provisions  of  this  subpart.  Examples  of 
suitable  documentation  are  records  of 
time  in  use  for  individual  pieces  of 
equipment  or  average  time  in  use  for  the 
process  unit.  These  records  are  not 
required  if  the  owner  or  operator  does 
not  adjust  monitoring  frequency  by  the 
time  in  use,  as  provided  in 
§63.178(c)(3)(iii). 

(iii)  Physical  tagging  of  the  equipment 
to  identify  that  it  is  in  organic  HAP 
service  and  subject  to  the  provisions  of 
this  section  is  not  required.  Equipment 
in  a  process  subject  to  the  provisions  of 
this  appendix  may  be  identified  on  a 
plant  site  plan,  in  log  entries,  or  by 
other  appropriate  methods. 

(iv)  The  dates  of  each  pressure  test 
required  in  §  63.178(b),  the  test 
pressure,  and  the  pressure  drop 
observed  during  the  test. 

(v)  Records  of  any  visible,  audible,  or 
olfactory  evidence  of  fluid  loss. 

(vi)  When  a  process  equipment  train 
does  not  pass  two  consecutive  pressure 
tests,  the  following  information  shall  be 
recorded  in  a  log  and  kept  for  2  years: 

(A)  The  date  of  each  pressure  test  and 
the  date  of  each  leak  repair  attempt. 

(B)  Repair  methods  applied  in  each 
attempt  to  repair  the  leak. 

(C)  The  reason  for  the  delay  of  repair. 

(D)  The  expected  date  for  delivery  of 
the  replacement  equipment  and  the 
actual  date  of  delivery  of  the 
replacement  equipment. 

(E)  The  date  of  successful  repair. 


(6)  Records  of  compressor  compliance 
tests.  The  dates  and  results  of  each 
compliance  test  required  for 
compressors  subject  to  the  provisions  in 
§  63.164(i)  and  the  dates  and  results  of 
the  monitoring  following  a  pressure 
release  for  each  pressure  relief  device 
subject  to  the  provisions  in  §§  63.165(a) 
and  (b).  The  results  shall  include: 

(i)  The  background  level  measured 
during  each  compliance  test. 

(ii)  The  maximum  instrument  reading 
measured  at  each  piece  of  equipment 
during  each  compliance  test. 

(7)  Records  for  closed-vent  systems. 
The  owner  or  operator  shall  maintain 
records  of  the  information  specified  in 
paragraphs  (g)(7)(i)  through  (g)(7)(iii)  of 
this  section  for  closed-vent  systems  and 
control  devices  subject  to  the  provisions 
of  paragraph  (b)(l)(vi)  of  this  section. 
The  records  specified  in  paragraph 
(g)(7)(i)  of  this  section  shall  be  retained 
for  the  life  of  the  equipment.  The 
records  specified  in  paragraphs  (g)(7)(ii) 
and  (g)(7)(iii)  of  this  section  shall  be 
retained  for  2  years. 

(i)  The  design  specifications  and 
performance  demonstrations  specified 
in  paragraphs  (g)(7)(i)(A)  through 
(g)(7)(i)(D)  of  this  section. 

(A)  Detailed  schematics,  design 
specifications  of  the  control  device,  and 
piping  and  instrumentation  diagrams. 

(B)  The  dates  and  descriptions  of  any 
changes  in  the  design  specifications. 

(C)  The  flare  design  (i.e.,  steam 
assisted,  air  assisted,  or  nonassisted) 
and  the  results  of  the  compliance 
demonstration  required  by  §63.11(b]. 

(D)  A  description  of  the  parameter  or 
parameters  monitored,  as  required  in 
paragraph  (b)(l)(vi)  of  this  section,  to 
ensure  that  control  devices  are  operated 
and  maintained  in  conformance  with 
their  design  and  an  explanation  of  why 
that  parameter  (or  parameters)  was 
selected  for  the  monitoring. 

(ii)  Records  of  operation  of  closed- 
vent  systems  and  control  devices. 

(A)  Dates  and  durations  when  the 
closed-vent  systems  and  control  devices 
required  in  paragraph  (c)  of  this  section 
and  §§63.164  through  63.166  are  not 
operated  as  designed  as  indicated  by  the 
monitored  parameters,  including 
periods  when  a  flare  pilot  light  system 
does  not  have  a  flame. 

(B)  Dates  and  durations  during  which 
the  monitoring  system  or  monitoring 
device  is  inoperative. 

(C)  Dates  and  durations  of  startups 
and  shutdowns  of  control  devices 
required  in  paragraph  (c)(7]  of  this 
section  and  §§  63.164  through  63.166. 

(iii)  Records  of  inspections  of  closed- 
vent  systems  subject  to  the  provisions  of 
§63.172. 
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(A)  For  each  inspection  conducted  in 
accordance  with  the  provisions  of 
§63.172(0(1)  or  (f)(2)  during  which  no 
leaks  were  detected,  a  record  that  the 
inspection  was  performed,  the  date  of 
the  inspection,  and  a  statement  that  no 
leaks  were  detected. 

(B)  For  each  inspection  conducted  in 
accordance  with  the  provisions  of 
§63.172(0(1)  or  (0(2)  during  which 
leaks  were  detected,  the  information 
specified  in  paragraph  (g)(4)  of  this 
section  shall  be  recorded. 

(8)  Records  for  components  in  heavy 
liquid  service.  Information,  data,  and 
analysis  used  to  determine  that  a  piece 
of  equipment  or  process  is  in  heavy 
liquid  service  shall  be  recorded.  Such  a 
determination  shall  include  an  analysis 
or  demonstration  that  the  process  fluids 
do  not  meet  the  criteria  of  "in  light 
liquid  or  gas  service."  Examples  of 
information  that  could  dociunent  this 
include,  but  are  not  limited  to,  records 
of  chemicals  purchased  for  the  process, 
analyses  of  process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

(9)  Records  of  exempt  components. 
Identification,  either  by  list,  location 
(area  or  group)  of  equipment  in  organic 
HAP  service  less  than  300  hours  per 
year  subject  to  the  provisions  of  this 
section. 

(10)  Records  of  alternative  means  of 
compliance  determination.  Owners  and 
operators  choosing  to  comply  with  the 
requirements  of  §  63.179  shall  mdntain 
the  following  records: 

(i)  Identification  of  the  process(es) 
and  the  organic  HAP  they  handle. 

(ii)  A  schematic  of  the  process, 
enclosure,  and  closed-vent  system. 

(iii)  A  description  of  the  system  used 
to  create  a  negative  pressure  in  the 
enclosure  to  ensure  that  all  emissions 
are  routed  to  the  control  device. 

(h)  Reporting  Requirements. 

(1)  Each  owner  or  operator  of  a  source 
subject  to  this  section  shall  submit  the 
reports  listed  in  paragraphs  (h)(l)(i) 
through  (ii)  of  this  section. 

(i)  A  Notification  of  Compliance 
Status  Report  described  in  paragraph 
(h)(2)  of  this  section, 

(ii)  Periodic  Reports  described  in 
paragraph  (h)(3)  of  this  section,  and 

(2)  Notification  of  compliance  report. 
Each  owner  or  operator  of  a  source 
subject  to  this  section  shall  submit  the 
information  specified  in  paragraphs 
(h)(2)(i)  through  (iii)  of  this  section  in 
the  Notification  of  Compliance  Status 
Report  described  in  §  63.1260(0- 

(i)  The  notification  shall  provide  the 
information  listed  in  paragraphs 
(h)(2)(i)(A)  through  (C)  of  this  section 
for  each  process  subject  to  the 


requirements  of  paragraphs  (b)  through 
(g)  of  this  section. 

(A)  Process  group  identification. 

(B)  Approximate  number  of  each 
equipment  type  (e.g.,  valves,  pumps)  in 
organic  HAP  service,  excluding 
equipment  in  vacuum  service. 

(C)  Method  of  compliance  with  the 
standard  (for  example,  "monthly  leak 
detection  and  repair"  or  "equipped  with 
dual  mechanical  seals"). 

(ii)  The  notification  shall  provide  the 
information  listed  in  paragraphs 
(h)(2)(ii)(A)  and  (B)  of  this  section  for 
each  process  subject  to  the  requirements 
of  paragraph  (b)(l)(ix)  of  this  section 
and  §63. 178(b). 

(A)  Products  or  product  codes  subject 
to  the  provisions  of  this  section,  and 

(B)  Planned  schedule  for  pressxire 
testing  when  equipment  is  configured 
for  production  of  products  subject  to  the 
provisions  of  this  section. 

(iii)  The  notification  shall  provide  the 
information  listed  in  paragraphs 
(h)(2)(iii)(A)  and  (B)  of  this  section  for 
each  process  subject  to  the  requirements 
in  §63.179. 

(A)  Process  identification. 

(B)  A  description  of  the  system  used 
to  create  a  negative  pressure  in  the 
enclosure  and  the  control  device  used  to 
comply  with  the  requirements  of 
paragraph  (b)(l)(vi)  of  this  section. 

(iv)  Any  change  in  the  information 
submitted  under  paragraph  (h)  of  this 
section  shall  be  provided  to  the 
Administrator  as  a  part  of  subsequent 
Periodic  Reports.  Section  63.9(j)  shall 
not  apply  to  the  Notification  of 
Compliance  Status  Report  described  in 
this  paragraph  (h)(2)  of  this  section. 

(3)  Periodic  reports.  The  owner  or 
operator  of  a  source  subject  to  this 
section  shall  submit  Periodic  Reports. 

(i)  A  report  containing  the 
information  in  paragraphs  (h)(3)(ii), 
(h)(3)(iii),  and  (h)(3)(iv)  of  this  section 
shall  be  submitted  semiannually  starting 
6  months  after  the  Notification  of 
Compliance  Status  Report,  as  required 
in  paragraph  (h)(2)  of  this  section.  The 
first  periodic  report  shall  cover  the  first 
6  months  after  tbe  compliance  date 
specified  in  §  63.1250(e).  Each 
subsequent  periodic  report  shall  cover 
the  6  month  period  following  the 
preceding  period. 

(ii)  For  equipment  complying  with  the 
provisions  of  paragraphs  (b)  through  (g) 
of  this  section,  the  summary 
information  listed  in  paragraphs 
(h)(3)(ii)(A)  through  (L)  of  this  section 
for  each  monitoring  period  during  the  6- 
month  period. 

(A)  The  number  of  valves  for  which 
leaks  were  detected  as  described  in 
paragraph  (e)(3)  of  this  section,  the 


percent  leakers,  and  the  total  number  of 
valves  monitored; 

(B)  The  number  of  valves  for  which 
leaks  were  not  repaired  as  required  in 
paragraph  (e)(7)  of  this  section, 
identifying  the  number  of  those  that  are 
determined  nonrepairable; 

(C)  The  niunber  of  pumps  and 
agitators  for  which  leaks  were  detected 
as  described  in  paragraph  (c)(2)  of  this 
section,  the  percent  leakers,  and  the 
total  number  of  pumps  and  agitators 
monitored: 

(D)  The  number  of  pumps  and 
agitators  for  which  leaks  were  not 
repaired  as  required  in  paragraph  (c)(3) 
of  this  section; 

(E)  The  number  of  compressors  for 
which  leciks  were  detected  as  described 
in  §63.164(0; 

(F)  The  number  of  compressors  for 
which  leaks  were  not  repaired  as 
reauired  in  §63. 164(g): 

(G)  The  number  of  connectors  for 
which  leaks  were  detected  as  described 
in  §  63.174(a),  the  percent  of  connectors 
leaking,  and  the  total  number  of 
connectors  monitored: 

(H)  The  number  of  connectors  for 
which  leaks  were  not  repaired  as 
required  in  §  63.174(d),  identifying  the 
number  of  those  that  are  determined 
nonrepairable; 

(I)  The  facts  that  expletin  any  delay  of 
repairs  and,  where  appropriate,  why  a 
process  shutdown  was  technically 
infeasible. 

(J)  The  results  of  all  monitoring  to 
show  compliance  with  §§63.164(i), 
63.165(a),  and  63.172(0  conducted 
within  the  semiannual  reporting  period. 

(K)  If  applicable,  the  imtiation  of  a 
monthly  monitoring  program  under 
either  paragraph  (c)(4)(ii)  or  paragraph 
(e)(4)(i)  of  this  section. 

(L)  If  applicable,  notification  of  a 
change  in  connector  monitoring 
alternatives  as  described  in 
§  63.174(c)(1). 

(iii)  For  owners  or  operators  electing 
to  meet  the  requirements  of  §  63.178(b), 
the  report  shall  include  the  information 
listed  in  paragraphs  (h)(3)(iii)(A) 
through  (E)  of  this  paragraph  for  each 
process. 

(A)  Product  process  equipment  train 
identification; 

(B)  The  number  of  pressure  tests 
conducted: 

(C)  The  number  of  pressure  tests 
where  the  equipment  train  failed  either 
<he  retest  or  two  consecutive  pressure 
tests; 

(D)  The  facts  that  explain  any  delay  of 
repairs;  and 

(E)  The  results  of  all  monitoring  to 
determine  compliance  with  §63.172(0 
of  subpart  H. 

(iv)  Any  revisions  to  items  reported  in 
earlier  Notification  of  Compliance 
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Status  Report,  if  the  method  of 
compliance  has  changed  sijice  the  last 
-report  or  any  other  changes  to  the 
information  reported  has  occurred. 

§63.1256    Standards:  Wastewater. 

(a)  General.  Each  owner  or  operator  of 
any  affected  source  (existing  or  new) 
shall  comply  with  the  general 
wastewater  requirements  in  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(1)  Identify  wastewater  that  requires 
control.  For  each  POD,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  either  paragraph 
(a)(l)(i),  or  (ii)  of  this  section  to 
determine  whether  a  wastewater  stream 
is  an  affected  wastewater  stream  that 
requires  control  for  soluble  and/or 
partially  soluble  HAP  compounds  or  to 
designate  the  wastewater  stream  as  an 
affected  wastewater  stream, 
respectively.  The  owner  or  operator  may 
use  a  combination  of  the  approaches  in 
paragraphs  (a)(l)(i)  and  (ii)  of  this 
section  for  different  affected  wastewater 
generated  at  the  source.  The  owner  or 
operator  shall  also  comply  with  the 
requirements  for  multiphase  discharges 
in  paragraph  (a)(4)  of  this  section. 
Wastewater  identified  in  paragraph 
(a)(3)  of  this  section  is  exempt  from  the 
provisions  of  this  subpart. 

(i)  Determine  characteristics  of  a 
wastewater  stteam.  At  new  and  existing 
sources,  a  wastewater  stream  is  an 
affected  wastewater  stream  if  the  annual 
average  concentration  and  annual  load 
exceed  any  of  the  criteria  speciHed  in 
paragraph  (a)(l)(i)(A)  through  (C)  of  this 
section.  At  new  sources,  a  wastewater 
stream  is  subject  to  additional  control 
requirements  if  the  annual  average 
concentration  and  annual  load  exceed 
the  criteria  speciRed  in  paragraphs 
(a)(l)(i)(D)  of  this  section.  The  owner  or 
operator  shall  comply  with  the 
provisions  of  §  63.1257(e)(1)  to 
determine  the  annual  average 
concentrations  and  annual  load  of 
partially  soluble  and  soluble  HAP 
compounds. 

(A)  The  wastewater  stream  contains 
partially  soluble  HAP  compounds  at  an 
annual  average  concentration  greater 
than  1,300  ppmw,  and  the  total  soluble 
and  partially  soluble  HAP  load  in  all 
wastewater  from  the  PMPU  exceeds  1 
Mg/yr. 

(B)  The  wastewater  stream  contains 
partially  soluble  and/or  soluble  HAP 
compounds  at  an  annual  average 
concentration  of  5,200  ppmw,  and  the 
total  soluble  and  partially  soluble  HAP 
load  in  all  wastewater  from  the  PMPU 
exceeds  1  Mg/yr. 

(C)  The  wastewater  stream  contains 
partially  soluble  and/or  soluble  HAP  at 
an  annual  average  concentration  of 


greater  than  10,000  ppmw,  and  the  total 
partially  soluble  and/or  soluble  HAP 
load  in  all  wastewater  from  the  affected 
source  is  greater  than  1  Mg/yr. 

(D)  The  wastewater  stream  contains 
soluble  HAP  compounds  at  an  annual 
average  concentration  greater  than 
110,000  ppmw,  and  the  total  soluble 
and  partially  soluble  HAP  load  in  all 
wastewater  from  the  PMPU  exceeds  1 
Mg/yr. 

(ii)  Designate  wastewater  as  affected 
wastewater.  For  existing  sources,  the 
owner  or  operator  may  elect  to  designate 
wastewater  streams  as  meeting  the 
criteria  of  either  paragraphs 
(a)(l)(i)(A),(B),  or  (C)  of  this  section.  For 
new  sources,  the  owner  or  operator  may 
elect  to  designate  wastewater  streams 
meeting  the  criterion  in  paragraph 
(a)(l)(i)(D)  or  for  wastewater  known  to 
contain  no  soluble  HAP,  as  meeting  the 
criterion  in  paragraph  (a)(l)(i)(A)  of  this 
section.  For  designated  wastewater  the 
procedures  specified  in  paragraphs 
(a)(l)(ii)(A)  and  (B)  of  this  section  shall 
be  followed,  except  as  specified  in 
paragraphs  (g)(8)(i),  (g)(9)(i).  and  (g)(10) 
of  this  section.  The  owner  or  operator  is 
not  required  to  determine  the  annual 
average  concentration  or  load  for  each 
designated  wastewater  stream  for  the 
purposes  of  this  section. 

(A)  From  the  POD  for  the  wastewater 
stream  that  is  designated  as  an  affected 
wastewater  stream  to  the  location  where 
the  owner  or  operator  elects  to  designate 
such  wastewater  stream  as  an  affected 
wastewater  stream,  the  owner  or 
operator  shall  comply  with  all 
applicable  emission  suppression 
requirements  speciHed  in  paragraphs  (b) 
through  (0  of  this  section. 

(B)  From  the  location  where  the 
owner  or  operator  designates  a 
wastewater  stream  as  an  affected 
wastewater  stream,  such  wastewater 
stream  shall  be  managed  in  accordance 
with  all  applicable  emission 
suppression  requirements  specified  in 
paragraphs  (b)  through  (f)  of  this  section 
and  with  the  treatment  requirements  in 
paragraph  (g)  of  this  section. 

(iii)  Scrubber  Effluent.  Effluent  from  a 
water  scrubber  that  has  been  used  to 
control  Table  2  HAP-containing  vent 
streams  that  are  controlled  in  order  to 
meet  the  process  vent  requirements  in 
§  63.1254  of  this  subpart  is  considered 
an  affected  wastewater  stream. 

(2)  Requirements  for  affected 
wastewater,  (i)  An  owner  or  operator  of 
a  facility  shall  comply  with  the 
apphcable  requirements  for  wastewater 
tanks,  surface  impoundments, 
containers,  individual  drain  systems, 
and  oil/water  separators  as  specified  in 
paragraphs  (b)  through  (f)  of  this 


section,  except  as  provided  in  paragraph 
(g)(3)  of  this  sectioh. 

(ii)  Comply  with  the  applicable 
requirements  for  control  of  soluble  and 
partially  soluble  compounds  as 
specified  in  paragraph  (g)  of  this 
section.  Alternatively,  the  owner  or 
operator  may  elect  to  comply  with  the 
treatment  provisions  specified  in 
paragraph  (a)(5)  of  this  section. 

(iii)  Comply  with  the  applicable 
monitoring  arid  inspection  requirements 
specified  in  §63.1258. 

(iv)  Comply  with  the  applicable 
recordkeeping  and  reporting 
requirements  specified  in  §§  63.1259 
and  63.1260. 

(3)  Exempt  wastewater.  The  following 
wastewaters  are  not  subject  to  the 
wastewater  provisions  of  this  part: 

(i)  Stormwater  from  segregated 
sewers; 

(ii)  Water  from  fire-fighting  and 
deluge  systems,  including  testing  of 
such  systems; 

(iii)  Spills;  and 

(iv)  Water  from  safety  showers. 

(4)  Requirements  for  multiphase 
discharges.  The  owner  or  operator  shall 
not  discharge  a  separate  phase  that  can 
be  isolated  through  gravity  separation 
from  the  aqueous  phase  to  a  waste 
management  or  treatment  unit,  unless 
the  stream  is  discharged  to  a  treatment 
unit  in  compliance  with  paragraph  - 
(g)(13)  of  this  section. 

(5)  Offsite  treatment  or  onsite 
treatment  not  owned  or  operated  by  the 
source.  The  owner  or  operator  may  elect 
to  transfer  affected  wastewater  streams 
that  contain  less  than  50  ppmw  of 
partially  soluble  HAP  or  a  residual 
removed  from  such  affected  wastewater 
to  an  onsite  tteatment  operation  not 
owned  or  operated  by  the  owner  or 
operator  of  the  source  generating  the 
wastewater  or  residual,  or  to  an  offsite 
treatment  operation,  provided  that  the 
waste  management  units  Up  to  the 
activated  sludge  unit  are  covered  or  the 
owner  or  operator  demonstrates  that  less 
than  5  percent  of  the  total  soluble  HAP 
is  emitted  from  the  these  units. 

(i)  The  owner  or  operator  transferring 
the  wastewater  or  residual  shall: 

(A)  Comply  with  the  provisions 
specified  in  paragraphs  (b)  through  (f)  of 
this  section  for  each  waste  management 
unit  that  receives  or  manages  affected 
wastewater  or  a  residual  removed  from 
affected  wastewater  prior  to  shipment  or 
transport. 

(B)  Include  a  notice  with  each 
shipment  or  transport  of  affected 
wastewater  or  residual  removed  from 
affected  wastewater.  The  notice  shall 
state  that  the  affected  wastewater  or 
residual  contains  organic  HAP  that  are 
to  be  treated  in  accordance  with  the 
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provisions  of  this  subpart.  When  the 
transport  is  continuous  or  ongoing  (for 
example,  discharge  to  a  publicly-owned 
treatment  works),  the  notice  shall  be 
submitted  to  the  treatment  operator 
initially  and  whenever  there  is  a  change 
in  the  required  treatment.  The  owner  or 
operator  shall  keep  a  record  of  the 
notice  in  accordance  with  §  63.1259(g). 

(ii)  The  owner  or  operator  may  not 
transfer  the  affected  wastewater  or 
residual  imless  the  transferee  has 
submitted  to  the  EPA  a  written 
certiHcation  that  the  transferee  will 
manage  and  treat  any  affected 
wastewater  or  residual  removed  from 
affected  wastewater  received  from  a 
source  subject  to  the  requirements  of 
this  subpart  in  accordance  with  the 
requirements  of  either: 

(A)  Paragraphs  (b)  through  (i)  of  this 
section;  or 

(B)  Subpart  D  of  this  part  if  alternative 
emission  limitations  have  been  granted 
the  transferor  in  accordance  with  those 
provisions;  or 

(C)  Section  63.6(g). 

(iii)  The  certifying  entity  may  revoke 
the  written  certification  by  sending  a 
written  statement  to  the  EPA  and  die 
owner  or  operator  giving  at  least  90  days 
notice  that  the  certifying  entity  is 
rescinding  acceptance  of  responsibility 
for  compliance  with  the  regulatory 
provisions  listed  in  this  paragraph. 
Upon  expiration  of  the  notice  period, 
the  owner  or  operator  may  not  transfer 
the  wastewater  stream  or  residual  to  the 
treatment  operation. 

(iv)  By  providing  this  written 
certification  to  the  EPA,  the  certifying 
entity  accepts  responsibility  for 
compliance  with  the  regulatory 
provisions  listed  in  paragraph  (a)(5)(ii) 
of  this  section  with  respect  to  any 
shipment  of  wastewater  or  residual 
covered  by  the  written  certification. 
Failure  to  abide  by  any  of  those 
provisions  with  respect  to  such 
shipments  may  result  in  enforcement 
action  by  the  EPA  against  the  certifying 
entity  in  accordance  with  the 
enforcement  provisions  applicable  to 
violations  of  these  provisions  by  owners 
or  operators  of  sources. 

(vj  Written  certifications  and 
revocation  statements,  to  the  EPA  from 
the  transferees  of  wastewater  or 
residuals  shall  be  signed  by  the 
responsible  official  of  the  certifying 
entity,  provide  the  name  and  address  of 
the  certifying  entity,  and  be  sent  to  the 
appropriate  EPA  Regional  Office  at  the 
addresses  listed  in  §  63.13.  Such  written 
certifications  are  not  transferable  by  the 
treater. 

(b)  Wastewater  tanks.  For  each 
wastewater  tank  that  receives,  manages, 
or  treats  affected  wastewater  or  a 


residual  removed  froTa  affected 
wastewater,  the  owner  or  operator  shall 
comply  with  the  requirements  of  either 
paragraph  (b)(1)  or  (2)  of  this  section  as 
specified  in  Table  6  of  this  subpart. 

(1)  The  owner  or  operator  shall 
operate  and  maintain  a  fixed  roof  except 
when  the  contents  of  the  wastewater 
tank  are  heated,  treated  by  means  of  an 
exothermic  reaction,  or  sparged,  during 
which  time  the  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  paragraph  (b)(2)  of  this  section.  For 
the  purposes  of  this  paragraph,  the 
requirements  of  paragraph  (b)(2)  of  this 
section  are  satisfied  by  operating  and 
maintaining  a  fixed  roof  if  the.owner  or 
operator  demonstrates  that  the  total 
soluble  and  partially  soluble  HAP 
emissions  from  the  wastewater  tank  are 
no  more  than  5  percent  higher  than  the 
emissions  would  be  if  the  contents  of 
the  wastewater  tank  were  not  heated, 
treated  by  an  exothermic  reaction,  or 
spareed. 

(2)  The  owner  or  operator  shall 
comply  with  the  requirements  in 
paragraphs  (b)(3)  through  (9)  of  this 
section  and  shall  operate  and  maintain 
one  of  the  emission  control  techniques 
listed  in  paragraphs  (b)(2)(i)  throu^  (iii) 
of  this  section. 

(i)  A  fixed  roof  and  a  closed-vent 
system  that  routes  the  organic  HAP 
vapors  vented  from  the  wastewater  tank 
to  a  control  device;  or 

(ii)  A  fixed  roof  and  an  internal 
floating  roof  that  meets  the  requirements 
specified  in  §63. 119(b),  with  the 
differences  noted  in  §63.1257(c)(3)(i) 
through  (iii)  for  the  purposes  of  this 
subpart; or 

(iii)  An  external  floating  roof  that 
meets  the  requirements  specified  in 
§§  63.119(c),  63.120(b)(5),  and 
63.120(b)(6),  with  the  differences  noted 
in  §  63.1257(c)(3)(i)  through  (v)  for  the 
purposes  of  this  subpart. 

(3)  If  the  owner  or  operator  elects  to 
comply  with  the  requirements  of 
paragraph  (b)(2)(i)  of  this  section,  the 
fixed  roof  shall  meet  the  requirements  of 
paragraph  (b)(3)(i)  of  this  section^  the 
control  device  shall  meet  the 
requirements  of  paragraph  (b)(3)(ii)  of 
this  section,  and  the  closed-vent  system 
shall  meet  the  requirements  of 
paragraph  (b)(3)(iii)  of  this  section. 

(i)  The  fixed  roof  shall  meet  the 
following  requirements: 

(A)  Except  as  provided  in  paragraph 
(b)(3)(iv)  of  this  section,  the  fixed  roof 
and  all  openings  (e.g.,  access  hatches, 
sampling  ports,  and  gauge  wells)  shall 
be  maintained  in  accordance  with  the 
requirements  specified  in  §  63.1258(h). 

CB)  Each  opening  shall  be  maintained 
in  a  closed  position  (e.g.,  covered  by  a 
lid)  at  all  times  that  the  wastewater  tank 


contains  affected  wastewater  or  residual 
removed  from  affected  wastewater 
except  when  it  is  necessary  to  usie  the 
opening  for  wastewater  sampling, 
removal,  or  for  equipment  inspection, 
maintenance,  or  repair. 

(ii)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  the  requirements  of 
para^aph  (h)  of  this  section. 

(iii)  Except  as  provided  in  paragraph 
(b)(3)(iv)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  the  requirements  of  §  63.1258(h). 

(iv)  For  any  fixed  roof  tank  and 
closed-vent  system  that  is  operated  and 
maintained  under  negative  pressure,  the 
owner  or  operator  is  not  required  to 
comply  with  the  requirements  specified 
in  §63. 1258(h). 

(4)  If  the  owner  or  operator  elects  to 
comply  with  the  requirements  of 
paragraph  (b)(2)(ii)  of  this  section,  the 
floating  roof  shall  be  inspected 
accordLig  to  the  procedures  specified  in 
§  63.120(a)(2)  and  (3).  with  the 
differences  noted  in  §63.1257(c)(3)(iv) 
for  the  purposes  of  this  subpart. 

(5)  Except  as  provided  in  paragraph 
(b)(6)  of  this  section,  if  the  owner  or 
operator  elects  to  comply  with  the 
requirements  of  paragraph  (b)(2)(iii)  of 
this  section,  seal  gaps  shall  be  measured 
according  to  the  procedures  specified  in 
§63.12O0t>)(2)(i)  through  (b)(4)  and  the 
wastewater  tank  shall  be  inspected  to 
determine  compliance  with 

§  63.120(b)(5)  and  (6)  according  to  the 
schedule  specified  in  §63.120(b)(l)(i) 
through  (iii). 

(6)  If  the  owner  or  operator 
determines  that  it  is  unsafe  to  perform 
the  seal  gap  measurements  specified  in 
§63.120(b)(2)(i)  through  (b)(4)  or  to 
inspect  the  wastewater  tank  to 
determine  compliance  with 

§  63.120(b)(5)  and  (6)  because  the 
floating  roof  appears  to  be  structurally 
unsound  and  poses  an  imminent  or 
potential  danger  to  inspecting 
personnel,  the  owner  or  operator  shall 
comply  with  the  requirements  in  either 
paragraph  (b)(6)(i)  or  (ii)  of  this  section. 
(iilTne  owner  or  operator  shall  empty 
and  remove  the  wastewater  tank  from 
service  within  45  calendar  days  of 
determining  that  the  roof  is  unsafe.  If 
the  wastewater  tank  cannot  be  emptied  ~ 
within  45  calendar  days,  the  owner  or 
operator  may  utilize  up  to  two 
extensions  of  up  to  30  additional 
calendar  days  each.  Documentadon  of  a 
decision  to  utilize  an  extension  shall 
include  an  explanation  of  why  it  was 
unsafe  to  perform  the  inspection  or  seal 
gap  measurement,  shall  document  that 
alternate  storage  capacity  is  unavailable, 
and  shall  specify  a  schedule  of  actions 
that  will  ensure  that  the  wastewater 
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tank  will  be  emptied  as  soon  as 
possible. 

(7)  Except  as  provided  in  paragraph 
fb){6)  of  this  section,  each  wastewater 
tank  shall  be  inspected  initially,  and 
semiannually  thereafter,  for  improper 
work  practices  in  accordance  with 

§  63.1258(g).  For  wastewater  tanks, 
improper  work  practice  includes,  but  is 
not  limited  to,  leaving  open  any  access 
door  or  other  opening  when  such  door 
or  opening  is  not  in  use. 

(8)  Except  as  provided  in  paragraph 
(b)(6)  of  this  section,  each  wastewater 
tank  shall  be  inspected  for  control 
equipment  failures  as  defined  in 
paragraph  (b)(8)(i)  of  this  section 
according  to  the  schedule  in  paragraphs 
(b)(8)(ii)  and  (iii)  of  this  section  in 
accordance  with  §  63.1258(g). 

(i)  Control  equipment  failures  for 
wastewater  tanks  include,  but  are  not 
limited  to,  the  conditions  specified  in 
paragraphs  (b)(8)(i)(A)  through  (I)  of  this 
section. 

(A)  The  floating  roof  is  not  resting  on 
either  the  surface  of  the  liquid  or  on  the 
leg  supports. 

(B)  Tnere  is  stored  liquid  on  the 
floating  roof 

(C)  A  rim  seal  is  detached  from  the 
floating  roof. 

(D)  There  are  holes,  tears,  cracks  or 
gaps  in  the  rim  seal  or  seal  fabric  of  the 
floating  roof. 

(E)  Tnere  are  visible  gaps  between  the 
seal  of  an  internal  floating  roof  and  the 
wall  of  the  wastewater  tank. 

(F)  There  are  gaps  between  the 
metallic  shoe  seal  or  the  liquid  mounted 
primary  seal  of  an  external  floating  roof 
and  the  wall  of  the  wastewater  tank  that 
exceed  212  square  centimeters  per  meter 
of  tank  diameter  or  the  width  of  any 
portion  of  any  gap  between  the  primary 
seal  and  the  tank  wall  exceeds  3.81 
centimeters. 

(G)  There  are  gaps  between  the 
secondary  seal  of  an  external  floating 
roof  and  the  wall  of  the  wastewater  tank 
that  exceed  21.2  square  centimeters  per 
meter  of  tank  diameter  or  the  width  of 
any  portion  of  any  gap  between  the 
secondary  seal  and  the  tank  wall 
exceeds  1.27  centimeters. 

(H)  Where  a  metallic  shoe  seal  is  used 
on  an  external  floating  roof,  one  end  of 
the  metallic  shoe  does  not  extend  into 
the  stored  liquid  or  one  end  of  the 
metallic  shoe  does  not  extend  a 
minimum  vertical  distance  of  61 
centimeters  above  the  surface  of  the 
stored  liquid. 

(I)  A  gasket,  joint.  Ud.  cover,  or  door 
has  a  crack  or  gap,  or  is  broken. 

(ii)  The  owner  or  operator  shall 
inspect  for  the  control  equipment 
failiu^s  in  paragraphs  (b)(8)(i)(A) 
through  (H)  according  to  the  schedule 


specified  in  paragraphs  (b)(4)  and  (5)  of 
this  section. 

(iii)  The  owner  or  operator  shall 
inspect  for  the  control  equipment 
failures  in  paragraph  (b)(8)(i)(I)  of  this 
section  initially,  and  semiannually 
thereafter. 

(9)  Except  as  provided  in  paragraph  (i) 
of  this  section,  when  an  improper  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  45  calendar  days  after 
identification.  If  a  failure  that  is 
detected  during  inspections  required  by 
this  section  cannot  be  repaired  within 
45  calendar  days  and  if  the  tank  cannot 
be  emptied  within  45  calendar  days,  the 
owner  or  operator  may  utilize  up  to  two 
extensions  of  up  to  30  additional 
calendar  days  each.  Documentation  of  a 
decision  to  utilize  an  extension  shall 
include  a  description  of  the  failure, 
shall  document  that  alternate  storage 
capacity  is  unavailable,  and  shall 
specify  a  schedule  of  actions  that  will 
ensure  that  the  control  equipment  will 
be  repaired  or  the  tank  will  be  emptied 
as  soon  as  practical. 

(c)  Surface  impoundments.  For  each 
surface  impoundment  that  receives, 
manages,  or  treats  affected  wastewater 
or  a  residual  rempved  from  affected 
wastewater,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraphs  (c)(1),  (2),  and  (3)  of  this 
section. 

(1)  The  owner  or  operator  shall 
operate  and  maintain  on  each  surface 
impoundment  either  a  cover  (e.g.,  air- 
supported  structure  or  rigid  cover)  and 
a  closed-vent  system  that  routes  the 
organic  hazardous  air  pollutants  vapors 
vented  from  the  surface  impoundment 
to  a  control  device  in  accordance  with 
paragraphs  (c)(l)(i),  (iii),  (iv),  and  (v)  of 
this  section,  or  a  floating  flexible 
membrane  cover  as  specified  in 
paragraph  (c)(l)(ii)  of  this  section. 

(i)  The  cover  and  all  openings  shall 
meet  the  following  reouirements: 

(A)  Except  as  provided  in  paragraph 
(c)(l)(iv)  of  this  section,  the  cover  and 
all  openings  (e.g.,  access  hatches, 
sampling  ports,  and  gauge  wells)  shall 
be  maintained  in  accordance  with  the 
requirements  specified  in  §63.1258(h]. 

(B)  Each  opening  shall  be  maintained 
in  a  closed  position  (e.g.,  covered  by  a 
lid)  at  all  times  that  affected  wastewater 
or  residual  removed  from  affected 
wastewater  is  in  the  surface 
impoundment  except  when  it  is 
necessary  to  use  the  opening  for 
sampling,  removal,  or  for  equipment 
inspection,  maintenance,  or  repair. 

(C)  The  cover  shall  be  used  at  all 
times  that  affected  wastewater  or 


residual  removed  from  affected 
wastewater  is  in  the  surface 
impoundment  except  during  removal  of 
treatment  residuals  in  accordance  with 
40  CFR  268.4  or  closure  of  the  surface 
impoundment  in  accordance  with  40 
CFR  264.228. 

(ii)  Floating  flexible  membrane  covers 
shall  meet  the  requirements  specified  in 
paragraphs  (c)(l)(ii)(A)  through  (F)  of 
this  section. 

(A)  The  floating  flexible  cover  shall  be 
designed  to  float  on  the  liquid  surface 
during  normal  operations,  and  to  form 

a  continuous  barrier  over  the  entire 
surface  area  of  the  liquid. 

(B)  The  cover  shall  be  fabricated  from 
a  synthetic  membrane  material  that  is 
either: 

[1)  High  density  polyethylene  (HOPE) 
with  a  thickness  no  less  than  2.5 
millimeters  (100  mils);  or 

[2]  A  material  or  a  composite  of 
different  materials  determined  to  have 
both  organic  permeability  properties 
that  are  equivalent  to  those  of  the 
material  listed  in  paragraph 
(c)(l)(ii)(B)(2)  of  this  section,  and 
chemical  and  physical  properties  that 
maintain  the  material  integrity  for  the 
intended  service  life  of  the  material. 

(C)  The  cover  shall  be  installed  in  a 
manner  such  that  there  are  no  visible 
cracks,  holes,  gaps,  or  other  open  spaces 
between  cover  section  seams  or  between 
the  interface  of  the  cover  edge  and  its 
foundation  mountings. 

(D)  Except  as  provided  for  in 
paragraph  (c){l)(ii)(E)  of  this  section, 
each  opening  in  the  floating  membrane 
cover  shall  be  equipped  with  a  closure 
device  designed  to  operate  such  that 
when  the  closure  device  is  secured  in 
the  closed  position  there  are  no  visible 
cracks,  holes,  gaps,  or  other  open  spaces 
in  the  closiu^  device  or  between  the 
perimeter  of  the  cover  opening  and  the 
closure  device. 

(E)  The  floating  membrane  cover  may 
be  equipped  with  one  or  more 
emergency  cover  drains  for  removal  of 
stormwater.  Each  emergency  cover  drain 
shall  be  equipped  with  a  slotted 
membrane  fabric  cover  that  covers  at 
least  90  percent  of  the  area  of  the 
opening  or  a  flexible  fabric  sleeve  seal. 

(F)  The  closure  devices  shall  be  made 
of  suitable  materials  that  will  minimize 
exposure  of  organic  HAP  to  the 
atmosphere,  to  the  extent  practical,  and 
will  maintain  the  integrity  of  the 
equipment  throughout  its  intended 
service  life.  Factors  to  be  considered  in 
designing  the  closure  devices  shall 
include:  the  effects  of  any  contact  with 
the  liquid  and  its  vapor  managed  in  the 
surface  impoimdment;  the  effects  of 
outdoor  exposure  to  wind,  moisture, 
and  sunlight;  and  the  operating 
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practices  used  for  the  surface 
impoundment  on  which  the  floating 
membrane  cover  is  installed. 

(G)  Whenever  affected  wastewater  or 
residual  from  affected  wastewater  is  in 
the  surface  impoundment,  the  floating 
membrane  cover  shall  float  on  the  liquid 
and  each  closure  device  shall  be  secured 
in  the  closed  position.  Opening  of 
closure  devices  or  removal  of  the  cover 
is  allowed  to  provide  access  to  the 
surface  impoundment  for  performing 
routine  inspection,  maintenance,  or 
other  activities  needed  for  normal 
operations  and/or  to  remove 
accumulated  sludge  or  other  residues 
from  the  bottom  of  surface 
impoimdment.  Openings  shall  be 
maintained  in  accordance  with 
§  63.1258(h). 

(iii)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  paragraph  (h)  of  this 
section. 

(iv)  Except  as  provided  in  paragraph 
(c)(lKv)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  §  63.1258(h). 

(v)  For  any  cover  and  closed-vent 
system  that  is  operated  and  maintained 
imder  negative  pressure,  the  owner  or 
operator  is  not  required  to  comply  with 
the  requirements  specified  in 
§  63.1258(h). 

(2)  Each  surface  impoundment  shall 
be  inspected  initially,  and  semiannually 
thereafter,  for  improper  work  practices 
and  control  equipment  failures  in 
accordance  vdth  §  63.1258(g). 

(i)  For  surface  impoundments, 
improper  work  practice  includes,  but  is 
not  limited  to,  leaving  open  any  access 
hatch  or  other  opening  when  such  hatch 
or  opening  is  not  in  use. 

(ii)  For  surface  impoxmdments, 
control  equipment  failure  includes,  but 
is  not  limited  to,  any  time  a  joint,  lid, 
cover,  or  door  has  a  crack  or  gap,  or  is 
broken. 

(3)  Except  as  provided  in  paragraph  (i) 
of  this  section,  when  an  improper  work 
practice  or  a  control  equipment  failiue 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  45  calendar  days  after 
identification. 

(d)  Containers.  For  each  container 
that  receives,  manages,  or  treats  affected 
wastewater  or  a  residual  removed  from 
affected  wastewater,  the  owner  or 
operator  shall  comply  with  the 
requirements  of  paragraphs  (d)(1) 
through  (5)  of  this  section. 

(1)  The  ovraet  or  operator  shall 
operate  and  maintain  a  cover  on  each 
container  used  to  handle,  transfer,  or 
store  affected  wastewater  or  a  residual 
removed  bom  affected  wastewater  in 


accordance  with  the  following 
requirements: 

U)  Except  as  provided  in  paragraph 
(d)(3)(iv)  of  this  section,  if  the  capacity 
of  the  container  is  greater  than  0.42  m', 
the  cover  and  all  openings  (e.g.,  bungs, 
hatches,  sampling  ports,  and  pressure 
relief  devices)  shall  be  maintained  in 
accordance  with  the  requirements 
specified  in  §63. 1258(h). 

(ii)  If  the  capacity  of  the  container  is 
less  than  or  equal  to  0.42  m^,  the  owner 
or  operator  shall  comply  vdth  either 
paragraph  (d)(l)(ii)(A)  or  (B)  of  this 
section. 

(A)  The  container  must  meet  existing 
Department  of  Transportation 
specifications  and  testing  requirements 
under  49  CFR  part  178;  or 

(B)  Except  as  provided  in  paragraph 
(d)(3)(iv)  of  this  section,  the  cover  and 
all  openings  shall  be  maintained 
without  leaks  as  specified  in 

§  63.1258(h). 

(iii)  The  cover  and  all  openings  shall 
be  maintained  in  a  closed  position  (e.g., 
covered  by  a  lid)  at  all  times  that 
affected  wastewater  or  a  residual 
removed  from  affected  wastewater  is  in 
the  container  except  when  it  is 
necessary  to  use  the  opening  for  filling, 
removal,  inspection,  sampling,  or 
pressure  relief  events  related  to  safety 
considerations. 

(2)  For  containers  with  a  capacity 
greater  than  or  equal  to  0.42  m',  either 
a  submerged  fill  pipe  shall  be  used 
when  a  container  is  being  filled  by 
pumping  with  affected  wastewater  or  a 
residual  removed  from  affected 
wastewater  or  the  container  shall  be 
located  within  an  enclosure  with  a 
closed-vent  system  that  routes  the 
organic  HAP  vapors  vented  irom  the 
container  to  a  control  device. 

(i)  The  submerged  fill  pipe  outlet 
shall  extend  to  no  more  than  6  inches 
or  within  two  fill  pipe  diameters  of  the 
bottom  of  the  container  while  the 
container  is  being  filled. 

(ii)  The  cover  shall  remain  in  place 
and  all  openings  shall  be  maintained  in 
a  closed  position  except  for  those 
openings  required  for  the  submerged  fill 
pipe  and  for  venting  of  the  container  to 
prevent  physical  damage  or  permanent 
deformation  of  the  container  or  cover. 

(3)  Chiring  treatment  of  affected 
wastewater  or  a  residual  removed  from 
affected  wastewater,  including  aeration, 
thermal  or  other  treatment,  in  a 
container,  whenever  it  is  necessary  for 
the  container  to  be  open,  the  container 
shall  be  located  within  an  enclosure 
with  a  closed-vent  system  that  routes 
the  organic  HAP  vapors  vented  from  the 
container  to  a  control  device. 

(i)  Except  as  provided  in  paragraph 
(d)(3)(iv)  of  this  section,  the  enclosure 


and  all  openings  (e.g.,  doors,  hatches) 
shall  be  maintained  in  accordance  with 
the  requirements  specified  in 
§  63.1258(h). 

(ii)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  paragraph  (h)  of  this 
section. 

(iii)  Except  as  provided  in  paragraph 
(d)(3)(iv)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  §63. 1258(h). 

(iv)  For  any  enclosure  and  closed-vent 
system  that  is  operated  and  maintained 
under  negative  pressure,  the  owner  or 
operator  is  not  required  to  comply  with 
the  requirements  specified  in 
§  63.1258(h). 

(4)  Each  container  shall  be  inspected 
initially,  and  semiannually  thereafter, 
for  improper  work  practices  and  control 
equipment  failures  in  accordance  with 
§  63.1258(g). 

(i)  For  containers,  improper  work 
practice  includes,  but  is  not  limited  to, 
leaving  open  any  access  hatch  or  other 
opening  when  such  hatch  or  opening  is 
not  in  use. 

(ii)  For  containers,  control  equipment 
failure  includes,  but  is  not  limited  to, 
any  time  a  cover  or  door  has  a  gap  or —  . 
crack,  or  is  broken. 

(5)  Except  as  provided  in  paragraph  (i) 
of  this  section,  when  an  impro{>er  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  15  calendar  days  after 
identification. 

(e)  Individual  drain  systems.  For  each 
individual  drain  system  that  receives  or 
manages  affected  wastewater  or  a 
residual  removed  from  affected 
wastewater,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraphs  (e)  (1),  (2),  and  (3)  or  with 
paragraphs  (e)  (4),  (5),  and  (6)  of  this 
section. 

(1)  If  the  owner  or  operator  elects  to 
comply  with  this  paragraph,  the  owner 
or  operator  shall  operate  and  maintain 
on  each  opening  in  the  individual  drain 
system  a  cover  and  if  vented,  route  the 
vapors  to  a  process  or  through  a  closed- 
vent  system  to  a  control  device.  The 
owner  or  operator  shall  comply  with  the 
requirements  of  paragraphs  (e)(1)  (i) 
through  (v)  of  this  section. 

(i)  The  cover  and  all  openings  shall 
meet  the  following  reauirements: 

(A)  Except  as  provided  in  paragraph 
(e)(l)(iv)  of  this  section,  the  cover  and 
all  openings  (e.g.,  access  hatches, 
sampling  ports)  shall  be  maintained  in 
accordance  with  the  requirements 
specified  in  §63. 1258(h). 

(B)  The  cover  and  all  openings  shall 
be  maintained  in  a  closed  position  at  all 
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times  that  affected  wastewater  or  a 
residual  removed  from  affected 
wastewater  is  in  the  drain  system  except 
when  it  is  necessary  to  use  the  opening 
for  sampling  or  removal,  or  for 
equipment  inspection,  maintenance,  or 
repair. 

lii)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  paragraph  (h)  of  this 
section. 

(iii)  Except  as  provided  in  paragraph 
(e)(l)(iv)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  §63. 1258(h). 

(iv)  For  any  cover  and  closed-vent 
system  that  is  operated  and  maintained 
under  negative  pressure,  the  owner  or 
operator  is  not  required  to  comply  with 
the  requirements  specified  in 
§63. 1258(h). 

(v)  The  individual  drain  system  shall 
be  designed  and  operated  to  segregate 
the  vapors  within  the  system  from  other 
drain  systems  and  the  atmosphere. 

(2)  Each  individual  drain  system  shall 
be  inspected  initially,  and  semicmnually 
thereafter,  for  improper  work  practices 
and  control  equipment  failures,  in 
accordance  with  §63. 1258(g). 

(i)  For  individual  drain  systems, 
improper  work  practice  includes,  but  is 
not  limited  to,  leaving  open  any  access 
hatch  or  other  opening  when  such  hatch 
or  opening  is  not  in  use  for  sampling  or 
removal,  or  for  equipment  inspection, 
maintenance,  or  repair. 

(ii)  For  individual  drain  systems, 
control  equipment  failure  includes,  but 
is  not  limited  to.  any  time  a  joint,  lid, 
cover,  or  door  has  a  gap  or  crack,  or  is 
broken. 

(3)  Except  as  provided  in  paragraph  (i) 
of  this  section,  when  an  improper  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  15  calendar  days  after 
identification. 

(4)  If  the  owner  or  operator  elects  to 
comply  with  this  paragraph,  the  owner 
or  operator  shall  comply  with  the 
requirements  in  paragraphs  (e)(4)  (i) 
through  (iii)  of  this  section: 

(i)  Each  drain  shall  be  equipped  with 
water  seal  controls  or  a  tightly  fitting 
cap  or  plug.  The  owner  or  operator  shall 
comply  with  paragraphs  (e)(4)(i)(A)  and 
(B)  of  this  section. 

(A)  For  each  drain  equipped  with  a 
water  seal,  the  owner  or  operator  shall 
ensure  that  the  water  seal  is  maintained. 
For  example,  a  flow-monitoring  device 
indicating  positive  flow  from  a  main  to 
a  branch  water  line  supplying  a  trap  or 
water  being  continuously  dripped  into 
the  trap  by  a  hose  could  be  used  to 
verify  flow  of  water  to  the  trap.  Visual 


observation  is  also  an  acceptable 
alternative. 

(B)  If  a  water  seal  is  used  on  a  drain 
receiving  affected  wastewater,  the 
owner  or  operator  shall  either  extend 
the  pipe  discharging  the  wastewater 
below  the  liquid  surface  in  the  water 
seal  of  the  receiving  drain,  or  install  a 
flexible  shield  (or  other  enclosure  which 
restricts  wind  motion  across  the  open 
area  between  the  pipe  and  the  drain) 
that  encloses  the  space  between  the  pipe 
discharging  the  wastewater  to  the  drain 
receiving  the  wastewater.  (Water  seals 
which  are  used  on  hubs  receiving 
wastewater  that  is  not  subject  to  the 
provisions  of  this  subpart  for  the 
purpose  of  eliminating  cross  ventilation 
to  drains  carrying  affected  wastewater 
are  not  required  to  have  a  flexible  cap 
or  extended  subsurface  discharging 

pipe.) 

(ii)  Each  junction  box  shall  be 
equipped  with  a  tightly  fitting  solid 
cover  (i.e..  no  visible  gaps,  cracks,  or 
holes)  which  shall  be  kept  in  place  at  all 
times  except  during  inspection  and 
maintenance.  If  the  junction  box  is 
vented,  the  owner  or  operator  shall 
comply  with  the  requirements  in 
paragraph  (e)(4)(ii)  (A)  or  (B)  of  this 
section. 

(A)  The  junction  box  shall  be  vented 
to  a  process  or  through  a  closed-vent 
system  to  a  control  device.  The  closed- 
vent  system  shall  be  inspected  in 
accordance  with  the  requirements  of 

§  63.1258(h)  and  the  control  device  shall 
be  designed,  operated,  and  inspected  in 
accordance  with  the  requirements  of 
paragraph  (h)  of  this  section. 

(B)  If  the  junction  box  is  filled  and 
emptied  by  gravity  flow  (i.e.,  there  is  no 
pump)  or  is  operated  with  no  more  than 
slight  fluctuations  in  the  liquid  level, 
the  owner  or  operator  may  vent  the 
junction  box  to  the  atmosphere 
provided  that  the  jimction  box  complies 
with  the  requirements  in  paragraphs 
(e)(4)(ii)(B)  U)  and  {2)  of  this  section. 

(1)  The  vent  pipe  shall  be  at  least  90 
centimeters  in  length  and  no  greater 
than  10.2  centimeters  in  nominal  inside 
diameter. 

(2)  Water  seals  shall  be  installed  and 
maintained  at  the  wastewater 
entrance(s)  to  or  exit  from  the  junction 
box  restricting  ventilation  in  the 
individual  drain  system  and  between 
components  in  the  individual  drain 
system.  The  owner  or  operator  shall 
demonstrate  (e.g.,  by  visual  inspection 
or  smoke  test)  upon  request  by  the 
Administrator  that  the  junction  box 
water  seal  is  properly  designed  and 
restricts  ventilation. 

(iii)  Each  sewer  line  shall  not  be  open 
to  the  atmosphere  and  shall  be  covered 
or  enclosed  in  a  manner  so  as  to  have 


no  visible  gaps  or  cracks  in  joints,  seals, 
or  other  emission  interfaces.  (Note:  This 
provision  applies  to  sewers  located 
inside  and  outside  of  buildings.) 

(5)  Equipment  used  to  comply  with 
paragraphs  (e)(4)  (i),  (ii),  or  (iii)  of  this 
section  shall  be  inspected  as  follows: 

(i)  Each  drain  using  a  tightly  fitting 
cap  or  plug  shall  be  visually  inspected 
initially,  and  semiannually  thereafter,  to 
ensure  caps  or  plugs  are  in  place  and 
that  there  are  no  gaps,  cracks,  or  other 
holes  in  the  cap  or  plug. 

(ii)  Each  junction  box  shall  be  visually 
inspected  initially,  and  semiannually 
thereafter,  to  ensure  that  there  are  no 
gaps,  cracks,  or  other  holes  in  the  cover. 

(iii)  The  unburied  portion  of  each 
sewer  line  shall  be  visually  inspected 
initially,  and  semiannually  thereafter, 
for  indication  of  cracks  or  gaps  that 
could  result  in  air  emissions. 

(6)  Except  as  provided  in  paragraph  (i) 
of  this  section,  when  a  gap,  hole,  or 
crack  is  identified  in  a  joint  or  cover, 
first  efforts  at  repair  shall  be  made  no 
later  than  5  calendar  days  after 
identification,  and  repair  shall  be 
completed  within  15  calendar  days  after 
identification. 

(f)  Oil-water  separators.  For  each  oil- 
water  separator  that  receives,  manages, 
or  treats  affected  wastewater  or  a 
residual  removed  fi'om  affected 
wastewater,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraphs  (f)(1)  through  (6)  of  this 
section. 

(1)  The  owner  or  operator  shall 
maintain  one  of  the  following: 

(i)  A  fixed  roof  and  a  closed-vent 
system  that  routes  the  organic  HAP 
vapors  vented  fi'om  the  oil- water 
separator  to  a  control  device.  The  fixed 
roof,  closed-vent  system,  and  control 
device  shall  meet  the  requirements 
specified  in  paragraph  (f)(2)  of  this 
section; 

(ii)  A  floating  roof  that  meets  the 
requirements  in  40  CFR  60.693- 
2(a)(l)(i).  (a)(l)(ii),  (a)(2).  (a)(3),  and 
(a)(4).  For  portions  of  the  oil-water 
separator  where  it  is  infeasible  to 
construct  and  operate  a  floating  roof, 
such  as  over  the  weir  mechanism,  the 
owner  or  operator  shall  operate  and 
maintain  a  fixed  roof,  closed-vent 
system,  and  control  device  that  meet  the 
requirements  specified  in  paragraph 
(f)(2)  of  this  section. 

(2)  A  fixed  roof  shall  meet  the 
requirements  of  paragraph  (f)(2)(i)  of 
this  section,  a  control  device  shall  meet 
the  requirements  of  paragraph  (f)(2)(ii) 
of  this  section,  and  a  closed-vent  system 
shall  meet  the  requirements  of  (f)(2)(iii) 
of  this  section. 

(i)  The  fixed  roof  shall  meet  the 
following  requirements: 
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(A)  Except  as  provided  in  (f)(2)(iv)  of 
this  section,  the  fixed  roof  and  all 
openings  (e.g.,  access  hatches,  sampling 
ports,  and  gauge  wells)  shall  be 
maintained  in  accordance  with  the 
requirements  specified  in  §  63.1258(h). 

(B)  Each  opening  shall  be  maintained 
in  a  closed,  sealed  position  (e.g., 
covered  by  a  lid  that  is  gasketed  and 
latched)  at  all  times  that  the  oil-water 
separator  contains  affected  wastewater 
or  a  residual  removed  from  affected 
wastewater  except  when  it  is  necessary 
to  use  the  opening  for  sampling  or 
removal,  or  for  equipment  inspection, 
maintenance,  or  repair. 

(ii)  The  control  aevice  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  the  requirements  of 
paragraph  (h)  of  this  section. 

(iii)  Except  as  provided  in  paragraph 
(f)(2)(iv)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  the  requirements  of  §  63.1258(h). 

(iv)  For  any  fixed-roof  and  closed-vent 
system  that  is  operated  and  maintained 
under  negative  pressure,  the  owner  or 
operator  is  not  required  to  comply  with 
the  requirements  of  §  63.1258(h). 

(3)  If  the  owner  or  operator  elects  to 
comply  with  the  requirements  of 
paragraph  (f)(l)(ii)  of  this  section,  seal 
gaps  shall  be  measured  according  to  the 
procediu-es  specified  in  40  CFR  part  60, 
subpart  QQQ  §  60.696(d)(1)  and  the 
schedule  specified  in  paragraphs  (f)(3)(i) 
and  (ii)  of  this  section. 

(i)  Measurement  of  primary  seal  gaps 
shall  be  performed  within  60  calendar 
days  after  installation  of  the  floating 
roof  and  introduction  of  affected 
wastewater  or  a  residual  removed  from 
affected  wastewater  and  once  every  5 
years  thereafter. 

(ii)  Measurement  of  secondary  seal 
gaps  shall  be  performed  within  60 
calendar  days  after  installation  of  the 
floating  roof  and  introduction  of 
affected  wastewater  or  a  residual 
removed  from  affected  wastewater  and 
once  every  year  thereafter. 

(4)  Each  oil-water  separator  shall  be 
inspected  initially,  and  semiannually 
thereafter,  for  improper  work  practices 
in  accordance  with  §  63.1258(g).  For  oil- 
water  separators,  improper  work 
practice  includes,  but  is  not  limited  to, 
leaving  open  or  ungasketed  any  access 
door  or  other  opening  when  such  door 
or  opening  is  not  in  use. 

(5j  Each  oil-water  separator  shall  be 
inspected  for  control  equipment  failures 
as  defined  in  paragraph  (f)(5)(i)  of  this 
section  according  to  die  schedule 
specified  in  paragraphs  {0(5)(ii)  and  (iii) 
of  this  section. 

(i)  For  oil-water  separators,  control 
equipment  failure  includes,  but  is  not 
limited  to,  the  conditions  specified  in 


paragraphs  (0(5)(i)(A)  through  (G)  of 
this  section. 

(A)  The  floating  roof  is  not  resting  on 
either  the  surface  of  the  liquid  or  on  the 
leg  supports. 

(B)  There  is  stored  liquid  on  the 
floating  roof. 

(C)  A  rim  seal  is  detached  from  the 
floating  roof. 

(D)  There  are  holes,  tears,  or  other 
open  spaces  in  the  rim  seal  or  seal  fabric 
of  the  floating  roof. 

(E)  There  are  gaps  between  the 
prim  vy  seal  and  die  separator  wall  that 
exceed  67  square  centimeters  per  meter 
of  separator  wall  perimeter  or  the  width 
of  any  portion  of  any  gap  between  the 
primary  seal  and  the  separator  wall 
exceeds  3.8  centimeters. 

(F)  There  are  gaps  between  the 
secondary  seal  and  the  separator  wall 
that  exceed  6.7  square  centimeters  per 
meter  of  separator  wall  perimeter  or  the 
width  of  any  portion  of  any  gap  between 
the  secondary  seal  and  the  separator 
wall  exceeds  1.3  centimeters. 

(G)  A  gasket,  joint,  lid.  cover,  or  door 
has  a  gap  or  crack,  or  is  broken. 

(ii)  The  owner  or  operator  shall 
inspect  for  the  control  equipment 
failures  in  paragraphs  (f)(5)(i)(A) 
through  (F)  according  to  the  schedule 
specified  in  paragraph  (f)(3)  of  this 
section. 

(iii)  The  owner  or  operator  shall 
inspect  for  control  equipment  failures  in 
paragraph  (f)(5)(i)(G)  of  this  section 
initially,  and  semiannually  thereafter. 

(6)  Except  as  provided  in  paragraph  (i) 
of  this  section,  when  an  improper  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  Jater  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  45  calendar  days  after 
identification. 

(gj  Performance  standards  for 
treatment  processes  managing 
wastewater  and/or  residuals  removed 
from  wastewater.  This  section  specifies 
the  performance  standards  for  treating 
affected  wastewater.  The  owner  or 
operator  shall  comply  with  the 
requirements  as  specified  in  paragraphs 
(g)(1)  through  (6)  of  this  section.  Where 
multiple  compliance  options  are 
provided,  the  options  may  be  used  in 
combination  for  different  wastewater 
and/or  for  different  compounds  (e.g., 
soluble  versus  partially  soluble 
compoimds)  in  the  same  wastewater, 
except  where  otherwise  provided  in  this 
section.  Once  affected  wastewater  or  a 
residual  removed  from  affected 
wastewater  has  been  treated  in 
accordance  with  this  subpart,  it  is  no 
longer  subject  to  the  requirements  of 
this  subpart. 


(1)  Existing  source.  For  a  wastewater 
stream  at  an  existing  source  that  exceeds 
or  is  designated  to  exceed  the 
concentration  and  load  criteria  in 
paragraph  (a)(l)(i)(A)  of  this  section,  the 
owner  or  operator  shall  comply  with  a 

.   control  option  in  paragraph  (g)(8)  of  this 
section.  For  a  wastewater  stream  at  an 
existing  source  that  exceeds  the 
concentration  and  load  criteria  in  either 
paragraph  (a)(l)(i)(B)  or  (C)  of  this 
section,  the  owner  or  operator  shall 
comply  with  a  control  option  in 
paragraph  (g)(8)  of  this  section  and  a 
control  option  in  paragraph  (g)(9)  of  this 
section.  As  an  alternative  to  the  control 
options  in  paragraphs  (g)(8)  and  (g)(9)  of 
this  section,  the  owner  or  operator  may 
comply  with  a  control  option  in  either 
paragraph  (g)(10),  (11)  or  (13)  of  this 
section,  as  applicable. 

(2)  New  source.  For  a  wastewater 
stream  at  a  new  source  that  exceeds  or 
is  designated  to  exceed  the 
concentration  and  load  criteria  in 
paragraph  (a)(l)(i)(A)  of  this  section,  the 
owner  or  operator  shall  comply  with  a 
control  option  in  paragraph  (g)(8)  of  this 
section.  For  wastewater  at  a  new  source 
that  exceeds  the  concentration  and  load 
criteria  in  either  paragraph  (a)(l)(i)(B)  ot 
(C)  of  this  section,  but  does  not  exceed 
the  criteria  in  paragraph  (a)(l)(i)(D)  of 
this  section,  the  owner  or  operator  shall 
comply  with  a  control  option  in 
paragraph  (g)(8)  of  this  section  and  a 
control  option  in  paragraph  (g)(9)  of  this 
section.  As  an  alternative  to  the  control 
options  in  paragraphs  (g)(8)  and/or  (9)  of 
this  section,  the  owner  or  operator  may 
comply  with  a  control  option  in  either 
paragraph  (g)(10),  (11),  or  (13)  of  this 
section,  as  applicable.  For  a  wastewater 
stream  at  a  new  source  that  exceeds  or 

is  designated  to  exceed  the 
concentration  and  load  criteria  in 
paragraph  (a)(l)(i)(D)  of  this  section,  the 
owner  or  operator  shall  comply  with  a 
control  option  in  paragraph  (g)(12)  or 
(13)  of  this  section. 

(3)  Biological  treatment  processes. 
Biological  treatment  processes  in 
compliance  with  this  section  may  be 
either  open  or  closed  biological 
treatment  processes  as  defined  in 
§  63.1251.  An  open  biological  treatment 
process  in  compliance  with  this  section 
need  not  be  covered  and  vented  to  a 
control  device.  An  open  or  a  closed 
biological  treatment  process  in 
compliance  with  this  section  and  using 
§63.1257(e)(2)(iii)(E)or(F)to 
demonstrate  compliance  is  not  subject 
to  the  requirements  of  paragraphs  (b) 
and  (c)  of  this  section.  A  closed 
biological  treatment  process  in 
compliance  with  this  section  and  using 
§63.1257(e)(2)(iii)(G)  to  demonstrate 
compliance  shall  comply  with  the 
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requirements  of  paragraphs  (b)  and  (c)  of 
this  section.  Waste  management  units 
upstream  of  an  open  or  closed  biological 
treatment  process  shall  meet  the 
requirements  of  paragraphs  (b)  through 
(f)  of  this  section,  as  applicable. 

(4)  Performance  tests  and  design 
evaluationsTlf  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
option  (paragraph  (g)(13)  of  this  section] 
or  the  enhanced  biological  treatment 
process  for  soluble  HAP  compounds 
option  (paragraph  (g)(10)  of  this  section] 
is  selected  to  comply  with  this  section, 
neither  a  design  evaluation  nor  a 
performance  test  is  required.  For  any 
other  nonbiological  treatment  process, 
and  for  closed  biological  treatment 
processes  as  defmed  in  §63.1251,  the 
owner  «r  operator  shall  conduct  either 

a  design  evaluation  as  specified  in 
§  63.1257(e)(2)(ii)  or  performance  test  as 
specified  in  §63.1257(e)(2)(iii).  For  each 
open  biological  treatment  process  as 
defined  in  §  63.1251,  the  owner  or 
operator  shall  conduct  a  performance 
test  as  specified  in  §63.1257(e)(2)(iii)(E) 
or  (F). 

(5)  Control  device  requirements. 
When  gases  are  vented  from  the 
treatment  process,  the  owner  or  operator 
shall  comply  with  the  applicable  control 
device  requirements  specified  in 
paragraph  (h)  of  this  section  and 

§  63.1257(e)(3),  and  the  applicable  leak 
inspection  provisions  specified  in 
§  63.1258(h).  This  requirement  is  in 
addition  to  the  requirements  for 
treatment  systems  specified  in 
paragraphs  (g)(8)  through  (14)  of  this 
section.  This  requirement  does  not 
apply  to  any  open  biological  treatment 
process  that  meets  the  mass  removal 
requirements. 

(6)  Residuals:  general.  When  residuals 
result  from  treating  affected  wastewater, 
the  owner  or  operator  shall  comply  with 
the  requirements  for  residuals  specified 
in  paragraph  (g)(14)  of  this  section. 

(7)  Treatment  using  a  series  of 
treatment  processes.  In  all  cases  where 
the  wastewater  provisions  in  this 
subpart  allow  or  require  the  use  of  a 
treatment  process  or  control  device  to 
comply  with  emissions  limitations,  the 
owner  or  operator  may  use  multiple 
treatment  processes  or  control  devices, 
respectively.  For  combinations  of 
treatment  processes  where  the 
wastewater  stream  is  conveyed  by  hard- 
piping,  the  owner  or  operator  shall 
comply  with  either  the  requirements  of 
paragraph  (g)(7)(i)  or  (ii)  of  this  section. 
For  combinations  of  treatment  processes 
where  the  wastewater  stream  is  not 
conveyed  by  hard-piping,  the  owTier  or 
operator  shall  comply  with  the 
requirements  of  paragraph  (g)(7)(li)  of 
this  section.  For  combinations  of  control 


devices,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraph  (g)(7)(i)  of  this  section. 

(i)  Compliance  across  the 
combination  of  all  treatment  units  or 
control  devices  in  series.  (A)  For 
combinations  of  treatment  processes, 
the  wastewater  stream  shall  be 
conveyed  by  hard-piping  between  the 
treatment  processes.  For  combinations 
of  control  devices,  the  vented  gas  stream 
shall  be  conveyed  by  hard-piping 
between  the  control  devices. 

(B)  For  combinations  of  treatment 
processes,  each  treatment  process  shall 
meet  the  applicable  requirements  of 
paragraphs  (b)  through  (f)  of  this 
section,  except  as  provided  in  paragraph 
(g)(3)  of  this  section. 

(C)  The  owner  or  operator  shall 
identify,  and  keep  a  record  of,  the 
combination  of  treatment  processes  or  of 
control  devices,  including  identification 
of  the  first  and  last  treatment  process  or 
control  device.  The  owner  or  operator 
shall  include  this  information  as  part  of 
the  treatment  process  description 
reported  in  the  Notification  of 
Compliance  Status. 

(D)  The  performance  test  or  design 
evaluation  shall  determine  compliance 
across  the  combination  of  treatment 
processes  or  control  devices.  If  a 
performance  test  is  conducted,  the 
"inlet"  shall  be  the  point  at  which  the 
wastewater  stream  or  residual  enters  the 
first  treatment  process,  or  the  vented  gas 
stream  enters  the  first  control  device. 
The  "outlet"  shall  be  the  point  at  which 
the  treated  wastewater  stream  exits  the 
last  treatment  process,  or  the  vented  gas 
stream  exits  the  last  control  device. 

(ii)  Compliance  across  individual 
units.  (A)  For  combinations  of  treatment 
processes,  each  treatment  process  shall 
meet  the  applicable  requirements  of 
paragraphs  (b)  through  (f)  of  this  section 
except  as  provided  in  paragraph  (g)(3)  of 
this  section. 

(B)  The  owner  or  operator  shall 
identify,  and  keep  a  record  of,  the 
combination  of  treatment  processes, 
including  identification  of  the  first  and 
last  treatment  process.  The  owner  or 
operator  shall  include  this  information 
as  part  of  the  treatment  process 
description  reported  in  the  Notification 
of  Compliance  Status  report. 

(C)  The  owner  or  operator  shall 
determine  the  mass  removed  or 
destroyed  by  each  treatment  process. 
The  performance  test  or  design 
evaluation  shall  determine  compliance 
for  the  combination  of  treatment 
processes  by  adding  together  the  mass 
removed  or  destroyed  by  each  treatment 
process  and  determine  the  overall 
control  efficiency  of  the  treatment 
system. 


(8)  Control  options:  Wastewater 
containing  partially  soluble  HAP 
compounds.  The  owner  or  operator 
shall  comply  with  either  paragraph 
(g)(8)(i)  or  (ii)  of  this  section  for  the 
control  of  partially  soluble  HAP 
compounds  at  new  or  existing  sources. 

(i)  50  ppmw  concentration  option. 
The  owner  or  operator  shall  comply 
with  paragraphs  (g)(8)(i)(A]  and  (B)  of 
this  section. 

(A)  Reduce,  by  removal  or 
destruction,  the  concentration  of  total 
partially  soluble  HAP  compounds  to  a 
level  less  than  50  ppmw  as  determined 
by  the  procedures  specified  in 
§63.1257(e)(2)(iii)(B). 

(B)  This  option  shall  not  be  used 
when  the  treatment  process  is  a 
biological  treatment  process.  This 
option  shall  not  be  used  when  the 
wastewater  is  designated  as  an  affected 
wastewater  as  specified  in  paragraph 
(a)(l)(ii)  of  this  section.  Dilution  shall 
not  be  used  to  achieve  compliance  with 
this  option. 

(ii)  Percent  mass  removal/destruction 
option.  The  owner  or  operator  shall 
reduce,  by  removal  or  destruction,  the 
mass  of  total  partially  soluble  HAP 
compounds  by  99  percent  or  more.  The 
removal  destruction  efficiency  shall  be 
determined  by  the  procedures  specified 
in  §63.1257(e)(2)(iii)(C),  for 
noncombustion,  nonbiological  treatment 
processes;  §63. 1257(e)(2)(iii)(D),  for 
combustion  processes;  and 
§  63.1257(e)(2)(iii)(F)  or  (G)  for 
biological  treatment  processes. 

(9)  Control  options:  Wastewater 
containing  soluble  HAP  compounds. 
The  owrner  or  operator  shall  comply 
with  either  paragraph  (g)(9)(i)  or  (ii)  of 
this  section  for  the  control  of  soluble 
HAP  compounds  at  new  or  existing 
sources. 

(i)  520  ppmw  concentration  option. 
The  owner  or  operator  shall  comply 
with  paragraphs  (g)(9)(i)(A)  and  (B)  of 
this  section. 

(A)  Reduce,  by  removal  or 
destruction,  the  concentration  of  total 
soluble  HAP  compounds  to  a  level  less 
than  520  ppmw  as  determined  in  the 
procedures  specified  in 
§63.1257(e)(2)(iii)(B). 

(B)  This  option  shall  not  be  used 
when  the  treatment  process  is  a 
biological  treatment  process.  This 
option  shall  not  be  used  when  the 
wastewater  is  designated  as  an  affected 
wastewater  as  specified  in  paragraph 
(a)(l)(ii)  of  this  section.  Dilution  shall 
not  be  used  to  achieve  compliance  with 
this  option.- 

(ii)  Percent  mass  removal/destruction 
option.  The  owner  or  operator  shall 
reduce,  by  removal  or  destruction,  the 
mass  of  total  soluble  HAP  by  90  percent 
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or  more.  The  removal/destruction 
efficiency  shall  be  detennined  by  the 
procedures  in  §63.1257(e)(2)(iii)(C),  for 
noncombustion,  nonbiological  treatment 
processes:  §63.1257(e)(2)(iii)(D).  for 
combustion  processes;  and 
§63.1257(e)(2)(iii)(F)  or  (G)  for 
biological  treatment  processes. 

(loij  Control  option:  Enhanced 
biotreatment  for  wastewater  containing 
soluble  HAP.  The  owner  or  operator 
may  elect  to  treat  affected  wastewater 
streams  containing  soluble  HAP  and 
less  than  50  ppmw  partially  soluble 
HAP  in  an  enhanced  biological 
treatment  system,  as  defined  in 
§  63.1251.  This  option  shall  not  be  used 
when  the  wastewater  is  designated  as  an 
affected  wastewater  as  specified  in 
paragraph  (a)(l)(ii)  of  this  section.  These 
treatment  processes  are  exempt  from  the 
design  evaluation  or  performance  tests 
requirements  specified  in  paragraph 
(g)(4)  of  this  section. 

(11)  95-peTcent  mass  reduction 
option,  for  biological  treatment 
processes.  The  owner  or  operator  of  a 
new  or  existing  source  using  biological 
treatment  for  any  affected  wastewater 
shall  reduce  the  mass  of  total  soluble 
and  partially  soluble  HAP  sent  to  that 
biological  treatment  imit  by  at  least  95 
percent.  All  wastewater  as  defined  in 
§63.1251  entering  such  a  biological 
treatment  imit  from  PMPU's  subject  to 
this  subpart  shall  be  included  in  the 
demonstration  of  the  g5-percent  mass 
removal.  The  owner  or  operator  shall 
comply  with  paragraphs  (g](ll)(i) 
throi^  (iv)  of  this  section. 

(i)  Accept  as  provided  in  paragraph 
(g)(ll)(iv)  of  this  section,  the  owner  or 
operator  shall  ensure  that  all  wastewater 
from  PMPU's  subject  to  this  subpart 
entering  a  biological  treatment  unit  are 
treated  to  destroy  at  least  95-percent 
total  mass  of  all  soluble  and  partially 
soluble  HAP  compounds. 

(ii)  For  open  biological  treatment 
processes,  compUance  shall  be 
determined  using  the  procedures 
specified  in  §63.1257(e)(2)(iii)(E).  For 
closed  aerobic  biological  treatment 
processes  compliance  shall  be 
determined  using  the  procedures 
specified  in  §63.1257(e)(2)(iii)(E)  or  (G). 
For  closed  anaerobic  biological 
treatment  processes  compliance  shall  be 
determined  using  the  procedures 
specified  in  §63.1257{e)(2)(iii)(G). 

(iii)  For  each  treatment  process  or 
waste  management  unit  that  receives, 
manages,  or  treats  wastewater  subject  to 
this  paragraph,  from  the  POD  to  the 
biological  treatment  imit,  the  owner  or 
operator  shall  comply  with  paragraphs 
(b)  through  (f)  of  tlids  section  for  control 
of  air  emissions.  When  complying  with 
this  paragraph,  the  term  affected 


wastewater  in  paragraphs  (b)  through  (f) 
of  this  section  shall  mean  all  wastewater 
from  PMPU's,  not  just  affected 
wastewater. 

(iv)  If  wastewater  is  in  compliance 
with  the  requirements  in  paragraph 
(g)(8),  (9),  or  (12)  of  this  section  before 
entering  the  biological  treatment  unit, 
the  hazardous  air  pollutants  mass  of  that 
wastewater  is  not  reqviired  to  be 
included  in  the  total  mass  flow  rate 
entering  the  biological  treatment  unit  for 
the  purpose  of  demonstrating 
compliance. 

(12)  Percent  mass  removal/ 
destruction  option  for  soluble  HAP 
compounds  at  new  sources.  The  owner 
or  operator  of  a  new  source  shall  reduce, 
by  removal  or  destruction,  the  mass 
flow  rate  of  total  soluble  HAP  from 
affected  wastewater  by  99  percent  or 
more.  The  removal/destruction 
efficiency  shall  be  determined  by  the 
procedures  in  §63.1257(e)(2)(iii){C),  for 
noncombustion,  nonbiological  treatment 
processes;  §63.1257(e)(2)(iii)(D),  for 
combustion  processes;  and 
S63.1257(e)(2)(iii)(F)  or  (G)  for 
biological  treatment  processes. 

(13]  Treatment  in  a  RCRA  unit  option. 
The  owner  or  operator  shall  treat  the 
affected  wastewater  or  residual  in  a  unit 
identified  in,  and  complying  with, 
paragraph  (g)(13)(i),  (ii).  or  (iii)  of  this 
section.  These  units  are  exempt  from  the 
design  evaluation  or  performance  tests 
requirements  specified  in  paragraph 
(g)(4)  of  this  section  and  §  63.1257(e)(2), 
and  from  the  monitoring  requirements 
specified  in  paragraph  (a)(2)(iii)  of  this 
section,  as  well  as  recordkeeping  and 
reporting  requirements  associated  with 
monitoring  and  performance  tests. 

(i)  The  wastewater  or  residual  is 
discharged  to  a  hazardous  waste 
incinerator  for  which  the  owner  or 
operator  has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
264,  subpart  O,  or  has  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  265, 
subpart  O; 

(ii)  The  wastewater  or  residual  is 
discharged  to  a  process  heater  or  boiler 
burning  hazardous  waste  for  which  the 
owner  or  operator: 

(A)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266,  subpart  H;  or 

(B)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(iii)  The  wastewater  or  residual  is 
discharged  to  an  underground  injection 
well  for  which  the  owner  or  operator 
has  been  issued  a  final  permit  imder  40 
CFR  part  270  or  40  CFR  part  144  and 


complies  with  the  requirements  of  40 
CFR  part  122.  The  owner  or  operator 
shall  comply  with  all  applicable 
requirements  of  this  subpart  prior  to  the 
point  where  the  wastewater  enters  the 
undeiground  portion  of  the  injection 
well. 

(14)  Residuals.  For  each  residual 
removed  from  affected  wastewater,  the 
owner  or  operator  shall  control  for  air 
emissions  by  complying  with 
paragraphs  (b)  through  (f)  of  this  section 
and  by  complying  with  one  of  the 
provisions  in  paragraphs  (g)(14)(i) 
through  (iv)  of  this  section. 

(i)  Recycle  the  residual  to  a 
production  process  or  sell  the  residual 
for  the  purpose  of  recycling.  Once  a 
residual  is  returned  to  a  production 
process,  the  residual  is  no  longer  subject 
to  this  section. 

(ii)  Return  the  residual  to  the 
treatment  process. 

(iii)  Treat  the  residual  to  destroy  the 
total  combined  mass  flow  rate  of  soluble 
and/or  partially  soluble  HAP 
compounds  by  99  percent  or  more,  as 
determined  by  the  procedures  specified 
in  §  63.1257(e)(2)(iii)(C)  or  (D). 

(iv)  Comply  with  Uie  requirements  for 
RCRA  treatment  options  specified  in 
paragraph  (g)(13)  of  this  section. 

(h)  Control  devices.  For  each  control 
device  or  combination  of  control 
devices  used  to  comply  with  the 
provisions  in  paragraphs  (b)  through  (f) 
and  (g)(5)  of  this  section,  the  owner  or 
operator  shall  operate  and  maintain  the 
control  device  or  combination  of  control 
devices  in  accordance  with  the 
requirements  of  paragraphs  (h)  (1) 
through  (4)  of  this  section. 

(1)  Whenever  organic  HAP  emissions 
are  vented  to  a  control  device  which  is 
used  to  comply  with  the  provisions  of 
this  subpart,  such  control  device  shall 
be  operating. 

(2)  The  control  device  shall  be 
designed  and  operated  in  accordance 
with  paragraph  (h)(2)  (i),  (ii),  (iii),  (iv), 
or  (v)  of  this  section,  as  demonstrated  by 
the  provisions  in  §  63.1257(e)(3). 

(i)  An  enclosed  combustion  device 
(including  but  not  limited  to  a  vapor 
incinerator,  boiler,  or  process  heater) 
shall  meet  the  conditions  in  paragraph 
(h)(2)(i)  (A),  (B).  or  (C)  of  this  section, 
alone  or  in  combination  with  other 
control  devices.  If  a  boiler  or  process 
heater  is  used  as  the  control  device, 
then  the  vent  stream  shall  be  introduced 
into  the  flame  zone  of  the  boiler  or 
process  heater. 

(A)  Reduce  the  organic  HAP 
emissions  vented  to  the  control  device 
by  95  percent  by  weight  or  Heater, 

(B)  Achieve  an  outlet  TOC 
concentration  of  20  ppmv  on  a  dry  basis 
corrected  to  3  percent  oxygen.  The 
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owner  or  operator  shall  use  either 
Method  18  of  40  CFR  part  60.  appendix 
A,  or  any  other  method  or  data  that  has 
been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part;  or 

(C)  Provide  a  minimum  residence 
time  of  0.5  seconds  at  a  minimum 
temperature  of  760°C. 

(ii)  A  vapor  recovery  system 
(including  but  not  limited  to  a  carbon 
adsorption  system  or  condenser),  alone 
or  in  combination  with  other  control 
devices,  shall  reduce  the  organic  HAP 
emissions  vented  to  the  control  device 
by  95  percent  by  weight  or  greater  or 
achieve  an  outlet  TOC  concentration  of 
20  ppmv.  The  20  ppmv  performance 
standard  is  not  applicable  to  compliance 
with  the  provisions  of  paragraphs  (c)  or 
(d)  of  this  section. 

(iii)  A  flare  shall  comply  with  the 
requirements  of  §  63.11(b). 

(iv)  A  scrubber,  alone  or  in 
combination  with  other  control  devices, 
shall  reduce  the  organic  HAP  emissions 
in  such  a  manner  that  95  weight-percent 
is  either  removed,  or  destroyed  by 
chemical  reaction  with  the  scrubbing 
liquid,  or  achieve  an  outlet  TOC 
concentration  of  20  ppmv.  The  20  ppmv 
performante  standard  is  not  applicable 
to  compliance  with  the  provisions  of 
paragraphs  (c)  or  (d)  of  this  section. 

(v)  Any  other  control  device  used 
shall,  alone  or  in  combination  with 
other  control  devices,  reduce  the 
organic  HAP  emissions  vented  to  the 
control  device  by  95  percent  by  weight 
or  greater  or  achieve  an  outlet  TOC 
concentration  of  20  ppmv.  The  20  ppmv 
performance  standard  is  not  applicable 
to  compliance  with  the  provisions  of 
paragraphs  (c)  or  (d)  of  this  section. 

(3)  If  the  control  device  is  a 
combustion  device,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  §  63.1252(g)  to  control 
halogenated  vent  streams. 

(4)  Except  as  provided  in  paragraph  (i) 
of  this  section,  if  gaps,  cracks,  tears,  or 
holes  are  observed  in  ductwork,  piping, 
or  connections  to  covers  and  control 
devices  diu-ing  an  inspection,  a  first 
effort  to  repair  shall  be  made  as  soon  as 
practical  but  no  later  than  5  calendar 
days  after  identification.  Repair  shall  be 
completed  no  later  than  15  calendar 
days  after  identification  or  discovery  of 
the  defect. 

(i)  Delay  of  repair.  Delay  of  repair  of 
equipment  for  which  a  control 
equipment  failure  or  a  gap,  crack,  tear, 
or  hole  has  been  identified,  is  allowed 
if  the  repair  is  technically  infeasible 
without  a  shutdown,  as  defined  in 
§63.1251,  or  if  the  owner  or  operator 
determines  that  emissions  of  purged 
material  from  immediate  repair  would 


be  greater  than  the  emissions  likely  to 
result  from  delay  of  repair.  Repair  of 
this  equipment  shall  occur  by  the  end 
of  the  next  shutdown. 

(1)  Delay  of  repair  of  equipment  for 
which  a  control  equipment  failure  or  a 
gap,  crack,  tear,  or  hole  has  been  . 
identified,  is  allowed  if  the  equipment 
is  emptied  or  is  no  longer  used  to  treat 
or  manage  affected  wastewater  or 
residuals  removed  from  affected 
wastewater. 

(2)  Delay  of  repair  of  equipment  for 
which  a  control  equipment  failure  or  a 
gap,  crack,  tear,  or  hole  has  been 
identified  is  also  allowed  if  additional 
time  is  necessary  due  to  the 
unavailability  of  parts  beyond  the 
control  of  the  owner  or  operator.  Repair 
shall  be  completed  as  soon  as  practical. 
The  owner  or  operator  who  uses  this 
provision  shall  comply  with  the 
requirements  of  §  63.1259(h)  to 
document  the  reasons  that  the  delay  of 
repair  was  necessary. 

§  63. 1 257    Test  methods  and  compliance 
procedures. 

(a)  General.  Except  as  specified  in 
paragraph  (a)(5)  of  this  section,  the 
procediues  specified  in  paragraphs  (c). 
(d).  (e).  and  (f)  of  this  section  are 
required  to  demonstrate  initial 
compliance  with  §§  63.1253.  63.1254, 
63.1256,  and  63.1252(e).  respectively. 
The  provisions  in  paragraphs  (a)  (2) 
through  (3)  apply  to  performance  tests 
that  are  specified  in  paragraphs  (c).  (d), 
and  (e)  of  this  section.  The  provisions  in 
paragraph  (a)(5)  of  this  section  are  used 
to  demonstrate  initial  compliance  with 
the  alternative  standards  specified  in 
§§  63.1253(d)  and  63.1254(c).  The 
provisions  in  paragraph  (a)(6)  of  this 
section  are  used  to  comply  with  the 
outlet  concentration  requirements 
specified  in  §§  63.1253(c),  63.1254 
(a)(2)(i)  and  (a)(3)(ii)(B),  63.1254(b)(i) 
and  63.1256(h)(2). 

(1)  Design  evaluation.  To  demonstrate 
that  a  control  device  meets  the  required 
control  efficiency,  a  design  evaluation 
must  address  the  composition  and 
organic  HAP  concentration  of  the  vent 
stream  entering  the  control  device.  A 
design  evaluation  also  must  address 
other  vent  stream  characteristics  and 
control  device  operating  parameters  as 
specified  in  any  one  of  paragraphs  (a)(1) 
(i)  through  (vi)  of  this  section, 
depending  on  the  type  of  control  device 
that  is  used.  If  the  vent  stream  is  not  the 
only  inlet  to  the  control  device,  the 
efficiency  demonstration  also  must 
consider  all  other  vapors,  gases,  and   . 
liquids,  other  than  fuels,  received  by  the 
control  device. 

(i)  For  an  enclosed  combustion  device 
used  to  comply  with  the  provisions  of 


63.1253  (b)(2)  or  (c)(2),  or 
63.1256(h)(2)(i)(C)  with  a  minimum 
residence  time  of  0.5  seconds  and  a 
minimum  temperature  of  760''C.  the 
design  evaluation  must  document  that 
these  conditions  exist. 

(ii)  For  a  combustion  control  device 
that  does  not  satisfy  the  criteria  in 
paragraph  (a)(l)(i)  of  this  section,  the 
design  evaluation  must  document 
control  efficiency  and  address  the 
following  characteristics,  depending  on 
the  type  of  control  device: 

(A)  For  a  thermal  vapor  incinerator, 
the  design  evaluation  must  consider  the 
autoignition  temperature  of  the  organic 
HAP.  must  consider  the  vent  stream 
flow  rate,  and  must  establish  the  design 
minimum  and  average  temperature  in 
the  combustion  zone  and  the 
combustion  zone  residence  time. 

(B)  For  a  catalytic  vapor  incinerator, 
the  design  evaluation  shall  consider  the 
vent  stream  flow  rate  and  shall  establish 
the  design  minimum  and  average 
temperatures  across  the  catalyst  bed 
inlet  and  outlet. 

(C)  For  a  boiler  or  process  heater,  the 
design  evaluation  shall  consider  the 
vent  stream  flow  rate;  shall  establish  the 
design  minimum  and  average  flame 
zone  temperatures  and  combustion  zone 
residence  time;  and  shall  describe  the  • 
method  and  location  where  the  vent 
stream  is  introduced  into  the  flame 
zone. 

(iii)  For  a  condenser,  the  design 
evaluation  shallconsider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature  and  shall  establish  the 
design  outlet  organic  HAP  compound 
concentration  level,  design  average 
temperature  of  the  condenser  exhaust 
vent  stream,  and  the  design  average 
temperatures  of  the  coolant  fluid  at  the 
condenser  inlet  and  outlet.  The 
temperature  of  the  gas  stream  exiting  the 
condenser  must  be  measvued  and  used 
to  establish  the  outlet  organic  HAP 
concentration. 

(iv)  For  a  carbon  adsorption  system 
that  regenerates  the  carbon  bed  directly 
onsite  in  the  control  device  such  as  a 
fixed-bed  adsorber,  the  design 
evaluation  shall  consider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature  and  shall  establish  the 
design  exhaust  vent  stream  organic 
compound  concentration  level, 
adsorption  cycle  time,  number  and 
capacity  of  carbon  beds,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  beds,  design  total 
regeneration  stream  mass  or  volumetric 
flow  over  the  period  of  each  complete 
carbon  bed  regeneration  cycle,  design 
carbon  bed  temperature  after 
regeneration,  design  carbon  bed 
regeneration  time,  and  design  service 


stream  mas; 
relative  hur 
shall  establi 
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life  of  carbon.  For  vacuum  desorption, 
the  pressure  drop  shall  be  included. 

(v)  For  a  carbon  adsorption  system 
that  does  not  regenerate  the  carbon  bed 
directly  onsite  in  the  control  device 
such  as  a  carbon  canister,  the  design 
evaluation  shall  consider  the  vent 
stream  mass  or  volimietric  flow  rate, 
relative  humidity,  and  temperature  and 
shall  establish  the  design  exhaust  vent 
stream  organic  compound  concentration 
level,  capacity  of  carbon  bed,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  bed,  and  design  carbon 
replacement  interval  based  on  the  total 
carbon  working  capacity  of  the  control 
device  and  source  operating  schedule. 

(vi)  For  a  scrubber,  the  design 
evaluation  shall  consider  the  vent 
stream  composition;  constituent 
concentrations;  liquid-to-vapor  ratio; 
scrubbing  liquid  flow  rate  and 
concentration;  temperature;  and  the 
reaction  kinetics  of  the  constituents 
with  the  scrubbing  liquid.  The  design 
evaluation  shall  establish  the  design 
exhaust  vent  stream  organic  compound 
concentration  level  and  will  include  the 
additional  information  in  paragraphs 
(a)(l)(vi)(A)  and  (B)  of  this  section  for 
trays  and  a  packed  coliunn  scrubber. 

(A)  Type  and  total  nimiber  of 
theoretical  and  actual  trays; 

(B)  Type  and  total  surface  area  of 
packing  for  entire  column,  and  for 
individual  packed  sections  if  column 
contains  more  than  one  packed  section. 

(2)  Calculation  of  TOC  or  total  organic 
HAP  concentration.  The  TOC 
concentration  or  total  organic  HAP 
concentration  is  the  sum  of  the 
concentrations  of  the  individual 
components.  If  compliance  is  being 
determined  based  on  TOC,  the  owner  or 
operator  shall  compute  TOC  for  each 
run  using  Equation  6  of  this  subpart.  If 
compliance  with  the  wastewater 
provisions  is  being  determined  based  on 
total  organic  HAP,  the  owner  or  operator 
shall  compute  total  organic  HAP  using 
Equation  6  of  this  subpart,  except  that 
only  the  organic  HAP  compounds  shall 
be  summed;  when  determining 
compliance  with  paragraph  (e)(3)(i)  of 
this  section,  only  the  soluble  and 
partially  soluble  HAP  compounds  shall 
be  summed. 


CGt=-1;  ZCGSij  (Eq.6) 

'"j=lVi=l  J 

where: 

CGT=total  concentration  of  TOC  in 
vented  gas  stream,  average  of  samples, 
dry  basis,  ppmv 
CGSijS^oncentration  of  sample 

components  in  vented  gas  stream 
for  sample  j,  dry  basis,  ppmv 


i=identiner  for  a  compound 
n=number  of  components  in  the  sample 
j=identifier  for  a  sample 
m=number  of  samples  in  the  sample  run 

(3)  Percent  oxygen  correction  for 
combustion  control  devices.  If  the 
control  device  is  a  combustion  device, 
the  TOC  or  total  organic  HAP 
concentrations  must  be  corrected  to  3 
percent  oxygen.  The  integrated 
sampling  and  analysis  procedures  of 
Method  3B  of  40  CFR  part  60,  appendix 
A  shall  be  used  to  determine  the  actual 
oxygen  concentration  (%02d).  The 
samples  shall  be  taken  during  the  same 
time  that  the  TOC  or  total  organic  HAP 
samples  are  taken.  The  concentration 
corrected  to  3  percent  oxygen  (Cn)  shall 
be  computed  using  Equation  7  of  this 
subpart: 


C   =C 


17.9 


20.9 -%0 


2(iJ 


(Eq.7) 


where: 

Cc  =  concentration  of  TOC  or  total 

organic  HAP  corrected  to  3  percent 

oxygen,  dry  basis,  ppmv 
Cm  =  total  concentration  of  TOC  in 

vented  gas  stream,  average  of 

samples,  dry  basis,  ppmv 
%02d  =  concentration  of  oxygen 

measured  in  vented  gas  stream,  dry 

basis,  percent  by  volume 

(4)  Exemptions  from  compliance 
demonstrations.  An  owner  or  operator 
using  any  control  device  spieciBed  in 
paragraphs  (aK4)(i)  through  (iv)  of  this 
section  is  exempt  from  the  initial 
compliance  provisions  in  paragraphs 
(c),  (d),  and  (e)  of  this  section. 

(i)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

(ii)  A  boiler  or  process  heater  into 
which  the  emission  stream  is 
introduced  with  the  primary  fuel. 

(iii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(A)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266,  subpart  H,  or 

(B)  Has  certihed  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(iv)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  been 
issued  a  final  permit  imder  40  CFR  part 
270  and  complies  with  the  requirements 
of  40  CFR  part  264,  subpart  O,  or  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  265, 
subpart  O. 

(5)  Initial  compliance  with  alternative 
standard.  Initial  compliance  with  the 
alternative  standards  in  §§  63.1253(d) 


and  63.1254(c)  is  demonstrated  when 
the  outlet  TOC  concentration  is  20 
ppmv  or  less,  and  the  outlet  hydrogen 
halide  and  halogen  concentration  is  20 
ppmv  or  less.  To  demonstrate  initial 
compliance,  the  owner  or  operator  shall 
be  in  compliance  with  the  monitoring 
provisions  in  §63. 1258(b)(5)  on  the 
initial  compliance  date.  The  owner  or 
operator  shall  use  Method  18  to 
determine  the  predominant  organic 
HAP  in  the  emission  stream  if  the  TOC 
monitor  is  calibrated  on  the 
predominant  HAP. 

(6)  Initial  compliance  with  the  20 
ppmv  outlet  limit.  Initial  compliance 
with  the  20  ppmv  TOC  and  hydrogen 
halide  and  halogen  concentration  is 
demonstrated  when  the  outlet  TOC 
concentration  is  20  ppmv  or  less,  and 
the  outlet  hydrogen  halide  and  halogen 
concentration  is  20  ppmv  or  less.  To 
demonstrate  initial  compliance,  the 
operator  shall  use  test  methods 
described  in  paragraph  (b)  of  this 
section.  The  owner  or  operator  shall 
comply  with  the  monitoring  provisions 
in  §63. 1258(b)(1)  through  (5)  of  this 
subpart  on  the  initial  compliance  date. 

(b)  Test  methods.  When  testing  is 
conducted  to  measure  emissions  from 
an  affected  source,  the  test  methods 
specified  in  paragraphs  (b)(1)  through 
(10)  of  this  section  shall  be  used. 

(1)  EPA  Method  1  or  lA  of  appendix 
A  of  part  60  is  used  for  sample  and 
velocity  traverses. 

(2)  EPA  Method  2,  2A,  2C,  or  2D  of 
appendix  A  of  part  60  is  used  for 
velocity  and  volumetric  flow  rates. 

(3)  EPA  Method  3  of  appendix  A  of 
part  60  is  used  for  gas  analysis. 

(4)  EPA  Method  4  of  appendix  A  of 
part  60  is  used  for  stack  gas  moisture. 

(5)  (Reserved! 

(6)  Concentration  measurements  shall 
be  adjusted  to  negate  the  dilution  effects 
of  introducing  nonaffected  gaseous 
streams  into  die  vent  streams  prior  to 
control  or  measurement.  The  following 
methods  are  specified  for  concentration 
measurements: 

(i)  Method  18  may  be  used  to 
determine  HAP  concentration  in  any 
control  device  efficiency  determination. 

(ii)  Method  25  of  appendix  A  of  part 
60  may  be  used  to  determine  total 
gaseous  nonmethane  organic 
concentration  for  control  efficiency 
determinations  in  combustion  devices. 

(iii)  Method  26  of  appendix  A  of  part 
60  shall  be  used  to  determine  hydrogen 
chloride  concentrations  in  control 
device  effrciency  determinations  or  in 
the  20  ppmv  outlet  hydrogen  halide 
concentration  standard. 

(iv)  Method  25A  of  appendix  A  of  part 
60  may  be  used  to  determine  the  HAP 
or  TOC  concentration  for  control  device 
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efficiency  determinations  under  the 
conditions  specified  in  Method  25  of 
appendix  A  for  direct  measurement  of 
an  effluent  with  a  flame  ionization 
detector,  or  in  demonstrating 
compliance  with  the  20  ppmv  TOC 
outlet  standard.  If  Method  25A  is  used 
to  determine  the  concentration  of  TOC 
for  the  20  ppmv  standard,  the 
instrument  shall  be  calibrated  on 
niethane  or  the  predominant  HAP.  If 
calibrating  on  the  predominant  HAP, 
the  use  of  Method  25 A  shall  comply 
with  paragraphs  (b){6)(iv)(A)  through  (C) 
of  this  section. 

(A)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume. 

(B)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A,  is  acceptable  if  the 
response  from  the  high  level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  fi"om  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(C)  The  span  value  of  the  analyzer 
must  be  less  than  100  ppmv. 

(7)  Testing  conditions  for  continuous 
processes.  Testing  of  emissions  on 
equipment  operating  as  part  of  a 
continuous  process  will  consist  of  three 
1-hour  runs.  Gas  stream  volumetric  flow 
rates  shall  be  measured  every  15 
minutes  during  each  1-hour  run.  The 
HAP  concentration  shall  be  determined 
from  samples  collected  in  an  integrated 
sample  over  the  duration  of  each  1-hour 
test  run,  or  firom  grab  samples  collected 
simultaneously  with  the  flow  rate 
measurements  (every  15  minutes).  If  an 
infegrated  sample  is  collected  for 
laboratory  analysis,  the  sampling  rate 
shall  be  adjusted  proportionally  to 
reflect  variations  in  flow  rate.  For 
continuous  gas  streams,  the  emission 
rate  used  to  determine  compliance  shall 
be  the  average  emission  rate  of  the  three 
test  runs. 

(8)  Testing  and  compliance 
determination  conditions  for  batch 
processes.  Testing  of  emissions  on 
equipment  where  the  flow  of  gaseous 
emissions  is  intermittent  (batch 
operations]  shall  be  conducted  as 
specified  in  paragraphs  (b](8)(i)  through 
(iii)  of  this  section. 

(i)  Except  as  provided  in  paragraph 
(b)(9)  of  this  section  for  condensers, 
testing  shall  be  conducted  at  absolute 
worst-case  conditions  or  hypothetical 
worst-case  conditions.  Gas  stream 
volumetric  flow  rates  shall  be  measured 
at  15-rainute  intervals.  The  HAP  or  TOC 
concentration  shall  be  determined  from 
samples  collected  in  an  integrated 
sample  over  the  duration  of  the  test,  or 
from  grab  samples  collected 


simultaneously  with  the  flow  rate 
measurements  (every  15  minutes).  If  an 
integrated  sample  is  collected  for 
laboratory  analysis,  the  sampling  rate 
shall  be  adjusted  proportionally  to 
reflect  variations  in  flow  rate.  The 
absolute  worst-case  or  hypothetical 
worst-case  conditions  shall  be 
characterized  by  the  criteria  presented 
in  paragraphs  (b)(8)(i)(A)  and  (B)of  this 
section.  In  all  cases,  a  site-specific  plan 
shall  be  submitted  to  the  Administrator 
for  approval  prior  to  testing  in 
accordance  with  §  63.7(c)  and 
§63.1260(1).  The  test  plan  shall  include 
the  emission  profile  described  in 
paragraph  (b)(8)(ii)  of  this  section. 

(A)  Absolute  worst-case  conditions 
are  defined  by  the  criteria  presented  in 
paragraph  (b)(8)(i)(A)(2)  or  [2]  of  this 
section  if  the  maximum  load  is  the  most 
challenging  condition  for  the  control 
device.  Otherwise,  absolute  worst-case 
conditions  are  defined  by  the  conditions 
in  paragraph  (b){8)(i)(A)(J)  of  this 
section. 

(1)  The  period  in  which  the  inlet  to 
the  control  device  will  contain  at  least 
50  percent  of  the  maximum  HAP  load 
(in  lb)  capable  of  being  vented  to  the 
control  device  over  any  8  hour  period. 
An  emission  profile  as  described  in 
paragraph  (b)(8)(ii)(A)  of  this  section 
shall  be  used  to  identify  the  8-hour 
period  that  includes  the  maximum 
projected  HAP  load. 

(2)  A  1-hour  period  of  time  in  which 
the  inlet  to  the  control  device  will 
contain  the  highest  HAP  mass  loading 
rate,  in  Ib/hr,  capable  of  being  vented  to 
the  control  device.  An  emission  profile 
as  described  in  paragraph  (b)(8)(ii)(A)  of 
this  section  shall  be  used  to  identify  the 
1-hour  period  of  maximum  HAP 
loading. 

(3)  The  period  of  time  when  the  HAP 
loading  or  stream  composition 
(including  non-HAP)  is  most 
challenging  for  the  control  device. 
These  conditions  include,  but  are  not 
limited  to  the  following: 

(j)  Periods  when  the  stream  contains 
the  highest  combined  VOC  and  HAP 
load,  in  Ib/hr,  described  by  the  emission 
profiles  in  (b)(8)(ii); 

[ii]  Periods  when  the  streams  contain 
HAP  constituents  that  approach  limits 
of  solubility  for  scrubbing  media; 

(iii)  Periods  when  the  streams  contain 
HAP  constituents  that  approach  limits 
of  adsorptivity  for  carbon  adsorption 
systems. 

(B)  Hypothetical  worst-case 
conditions  are  simulated  test  conditions 
that,  at  a  minimum,  contain  the  highest 
hourly  HAP  load  of  emissions  that 
would  be  predicted  to  be  vented  to  the 
control  device  from  the  emissions 


profile  described  in  paragraph 
(b)(8)(ii)(B)  or  (C)  of  this  section. 

(ii)  Emissions  profile.  The  owner  or 
operator  may  choose  to  perform  tests 
only  during  those  periods  of  the  worst- 
case  conditions  that  the  owner  or 
operator  selects  to  control  as  part  of 
achieving  the  required  emission 
reduction.  The  owner  or  operator  must 
develop  an  emission  profile  for  the  vent 
to  the  control  device  that  describes  the 
characteristics  of  the  vent  stream  at  the 
inlet  to  the  control  device  under  worst 
case  conditions.  The  emission  profile 
shall  be  developed  based  on  any  one  of 
the  procedures  described  in  (b)(8)(ii)(A) 
through  (C)  of  this  section,  as  required 
by  paragraph  (b)(8)(i). 

(A)  Emission  profile  by  process.  The 
emission  profile  must  consider  all 
emission  episodes  that  could  contribute 
to  the  vent  stack  for  a  period  of  lime  that 
is  sufficient  to  include  all  processes 
venting  to  the  stack  and  shall  consider 
production  scheduling.  The  profile  shall 
describe  the  HAP  load  to  the  device  that 
equals  the  highest  sum  of  emissions 
from  the  episodes  that  can  vent  to  the 
control  device  in  any  given  hour. 
Emissions  per  episode  shall  be 
calculated  using  the  procedures 
specified  in  paragraph  (d)(2)  of  this 
section.  Emissions  per  episode  shall  be 
divided  by  the  duration  of  the  episode 
only  if  the  duration  of  the  episode  is 
longer  than  1  hour. 

(B)  Emission  profile  by  equipment. 
The  emission  profile  must  consist  of 
emissions  that  meet  or  exceed  the 
highest  emissions,  in  Ib/hr,  that  would 
be  expected  under  actual  processing 
conditions.  The  profile  shall  describe 
equipment  configurations  used  to 
generate  the  emission  events,  volatility 
of  materials  processed  in  the  equipment, 
and  the  rationale  used  to  identify  and 
characterize  the  emission  events.  The 
emissions  may  be  based  on  using  a 
compound  more  volatile  than 
compounds  actually  used  in  the 
process(es),  and  the  emissions  may  be 
generated  from  all  equipment  in  the 
process(es)  or  only  selected  equipment. 

(C)  Emission  profile  by  capture  and 
control  device  limitation.  The  emission 
profile  shall  consider  the  capture  and 
control  system  limitations  and  the 
highest  emissions,  in  Ib/hr,  that  can  be 
routed  to  the  control  device,  based  on 
maximum  flowrate  and  concentrations 
possible  because  of  limitations  on 
conveyance  and  control  equipment  (e.g., 
fans,  LEL  alarms  and  safety  bypasses). 

(iii)  Three  runs,  at  a  minimum  of  1 
hour  each  and  a  maximum  of  8  hours 
each,  are  required  for  performance 
testing.  Each  run  must  occur  over  the 
same  worst-case  conditions',  as  defined 
in  paragraph  (b)(8)(i)  of  this  section. 
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(9)  Testing  requirements  for 
condensers.  For  emission  streams 
controlled  using  condensers,  continuous 
direct  measurement  of  condenser  outlet 
gas  temperature  to  be  used  in 
determining  concentrations  per  the 
design  evaluation  described  in 
§63.1257(a)(l)(ui)  is  required. 

(10)  Wastewater  testing.  Wastewater 
analysis  shall  be  conducted  in 
accordance  with  paragraph  (b)(10)(i), 
(ii),  (iii),  or  (iv)  of  this  section. 

(i)  Method  305.  Use  procedures 
specified  in  Method  305  of  40  CFR  part 
63,  appendix  A  and  comply  with 
requirements  specified  in  paragraph 
(b)(10)(v)  of  this  section. 

(ii)  Method  624,  625,  1624,  1625,  or 
8270.  Use  procedures  specified  in 
Method  624,  625,^  1624, 1625,  or  8270  of 
40  CFR  part  136,  appendix  A  and 
comply  with  requirements  in  paragraph 
(b)(10)(v)  of  this  section. 

(iii)  Ot/ier  EPA  Met/iods.  Use 
procedures  specified  in  the  method, 
validate  the  method  using  the 
procedures  in  paragraph  (b)(10)(iii)(A) 
or  (B)  of  this  section,  and  comply  with 
the  procedures  in  paragraph  (b)(10)(v)  of 
this  section. 

(A)  Validate  the  method  according  to 
section  5.1  or  5.3  of  Method  301  of  40 
CFK  part  63,  appendix  A. 

(B)  Follow  the  procedure  as  specified 
in  "Alternative  Vafidation  Procedure  for 
EPA  Waste  Methods"  40  CFK  part  63, 
appendix  D. 

(iv)  Methods  other  than  an  EPA 
method.  Use  procedures  specified  in  the 
method,  validate  the  method  using  the 
procedures  in  paragraph  (b)(10Hiii)(A) 
of  this  section,  and  comply  with  the 
requirements  in  paragraph  (b)(10)(v)  of 
this  section. 

(v)  Sampling  plan.  The  owner  or 
operator  shall  prepare  a  sampling  plan. 
Wastewater  samples  shall  be  collected 
using  sampling  procedures  which 
minimize  loss  of  organic  compounds 
during  sample  collection  and  analysis 
and  maintain  sample  integrity.  The 
sample  plan  shall  include  procedures 
for  determining  recovery  efficiency  of 
the  relevant  partially  soluble  and 
soluble  HAP  compoimds.  An  example 
of  an  acceptable  sampling  plan  would 
be  one  that  incorporates  similar 
sampling  and  sample  handling 
requirements  to  those  of  Method  25D  of 
40  CFR  part  60,  appendix  A.  The 
sampling  plan  shall  be  maintained  at 
the  laciUty. 

(c)  Initial  compliance  with  storage 
tank  provisions.  The  owner  or  operator 
of  an  affected  storage  tank  shall 
demonstrate  initial  compliance  with 
§  63.1253(b)  or  (c),  as  applicable,  by 
fulfilling  the  requirements  of  paragraph 
(c)(l),or  (c)(2).  or  (c)(3)  of  this  section. 


(1)  Performance  test.  If  this  option  is 
chosen  to  demonstrate  initial 
compUance  with  the  percent  reduction 
requirement  of  §  63.1253(b)(1)  or 
(c)(l)(i),  the  efficiency  of  the  control 
device  shall  be  calculated  using 
performance  test  data  as  specified  in 
paragraphs  (c)(l)(i)  throu^  (iii)  of  this 
section.  Initial  compUance  with  the 
outlet  concentration  requirement  of 
§  63.1253(b)(2)  or  (c)(l)(ii)  is 
demonstrated  by  fulfilling  the 
requirements  of  paragraph  (a)(6)  of  this 
section. 

(i)  Equations  8  and  9  of  this  subpart 
shall  be  used  to  calculate  the  mass  rate 
of  total  HAP  reasonably  expected 
maximum  filling  rate  at  the  inlet  and 
outlet  of  the  control  device  for  standard 
conditions  of  20''C:  where: 


E,=K; 


EC 


E„=K, 


ijMijJQi 
ICojMojJQo 


(Eq.8) 


(Eq.9) 


where: 

Cij,  Coj  =  concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis, 
ppmv 

Ei,  Eo  =  mass  rate  of  total  HAP  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis,  kg/ 
hr 

Mij,  Moj  ~  molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  gram/gram- 
mole 

Qi.  Q>  =  flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  standard 
cubic  meter  per  minute 

K2  =  constant,  2.494  x  10  ~^  (parts  per 
milUon)  ~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minute/hoiu),  where  standud 
temperatiue  is  20*^ 

n  =  number  of  sample  components  in 
the  gas  stream 
(ii)  The  percent  reduction  in  total 

HAP  shall  be  calculated  using  Equation 

10  of  this  subpart: 


R  =  ^i— ^(100) 
E. 


(Eq.  10) 


where: 

R  =  control  efficiency  of  control  device, 

percent 
Ei  =  mass  rate  of  total  HAP  at  the  inlet 

to  the  control  device  as  calculated 


imder  paragraph  (c)(l)(i)  of  this 
section,  kilograms  organic  HAP  per 
hour 
Eo  =  mass  rate  of  total  HAP  at  the  outlet 
of  the  control  device,  as  calculated 
under  paragraph  (c)(l)(i)  of  this 
section,  kilograms  organic  HAP  per 
hour 
(iii)  A  performance  test  is  not  required 
to  be  conducted  if  the  control  device 
used  to  comply  with  §  63.1253  (storage 
tank  provisions)  is  also  used  to  comply 
with  §63.1254  (process  vent 
provisions),  and  compliance  with 
§  63.1254  has  been  demonstrated  in 
accordance  with  paragraph  (d)  of  this 
section. 

(2)  Design  evaluation.  If  this  option  is 
chosen  to  demonstrate  initial 
compliance  with  the  percent  reduction 
requirement  of  §  63.1253(b)  or  (c),  a 
design  evaluation  shall  be  prepared  in 
accordance  with  the  provisions  in 
paragraph  (a)(1)  of  this  section.  The   ~ 
design  evaluation  shall  include 
documentation  demonstrating  that  the 
control  device  being  used  achieves  the 
required  control  efficiency  during 
reasonably  expected  maximiun  filling 
rate. 

(3)  Floating  roof.  If  the  owner  or 
operator  of  an  affected  source  chooses  to 
comply  with  the  provisions  of 

§  63.1253(b)  or  (c)  by  installing  a 
floating  roof,  the  owner  or  operator  shall 
comply  with  the  procedures  described 
in  §§  63.119(b),  (c),  (d),  and  63.120(a), 
(b),  and  (c),  with  the  differences  noted 
in  paragraphs  (c)(3)(i)  through  (v)  of  this 
section  for  the  purposes  of  this  subpart. 

(i)  When  the  term  "storage  vessel"  is 
used  in  §§  63.119  and  63.120,  the 
definition  of  "storage  tank"  in  §  63.1251 
shall  apply  for  the  purposes  of  this 
subpart. 

(ii)  When  December  31, 1992  is 
referred  to  in  §63.119.  April  2, 1997 
shall  apply  instead  for  the  purposes  of 
this  subpwrt. 

(iii)  When  April  22, 1994  is  referred 
to  in  §63.119,  September  21, 1998  shall 
apply  instead  for  the  piuposes  of  this 
subpart. 

(iv)  When  the  phrase  "the  compliance 
date  specified  in  §  63.100  of  subpart  F 
of  this  part"  is  referred  to  in  §63.120. 
the  phrase  "the  compUance  date 
specified  in  §  63.1250"  shall  apply  for 
the  purposes  of  this  subpart. 

(v)  When  the  phrase  "the  maximum 
true  vapor  pre^ure  of  the  total  organic 
HAP's  in  the  stored  Uquid  falls  below 
the  values  defining  Group  1  storage 
vessels  specified  in  table  5  or  table  6  of 
this  subpart"  is  referred  to  in 
§63.120(b)(l)(iv),  the  phrase  "the 
maximum  true  vapor  pressure  of  the 
total  organic  HAP  in  the  stored  Uquid 
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falls  below  13.1  kPa  (1.9  psia)"  shall 
apply  for  the  purposes  of  this  subpart. 

(4)  Initial  compliance  with  alternative 
standard.  Initial  compliance  with 

§  63.1253(d)  is  demonstrated  by 
fulfilling  the  requirements  of  paragraph 
(a)(5)  of  this  section. 

(5)  Planned  maintenance.  The  owner 
or  operator  shall  demonstrate 
compliance  with  the  requirements  of 

§  63.1253(e)  by  including  the  periods  of 
planned  routine  maintenance  specified 
by  date  and  time  in  each  Periodic 
Report  required  by  §63.1260. 

(d)  Initial  compliance  with  process 
vent  provisions.  An  owner  or  operator  of 
an  affected  source  complying  with  the 
process  vent  standards  in  §  63.1254 
shall  demonstrate  compliance  using  the 
procedures  described  in  paragraphs 
(d)(1)  through  (4)  of  this  section. 

(1)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  initial  compliance 
with  the  process  vent  standards  in 
§  63.1254  shall  be  demonstrated  using 
the  procedures  specified  in  paragraphs 
(d)(l)(i)  through  (iv),  as  applicable. 

(i)  Initial  compliance  with 
§  63.1254(a)(l}(i)  is  demonstrated  when 
the  actual  emissions  of  HAP  from  the 
sum  of  all  process  vents  within  a 
process  that  do  not  meet  the  criteria 
specified  in  §63. 1254(a)(3)  is  less  than 
or  equal  to  2,000  Ib/yr.  Initial 
compliance  with  §63.1254(a)(l)(ii)  is 
demonstrated  when  the  uncontrolled 
emissions  of  HAP  from  the  sum  of  all 
process  vents  within  a  process  is  less 
than  or  equal  to  100  Ib/yr.  Uncontrolled 
HAP  emissions  and  controlled  HAP 
emissions  shall  be  determined  using  the 
procedures  described  in  paragraphs 
(d)(2)  and  (3)  of  this  section. 

(ii)  Initial  compliance  with  the 
percent  reduction  requirements  in 
§§  63.1254(a)(2).  (a)(3),  and  (b)  is 
demonstrated  by: 

(A)  Determining  controlled  HAP 
^emissions  using  the  procedures 
described  in  paragraph  (d)(3)  of  this 
section  and  uncontrolled  HAP 
emissions  determined  using  the 


procedures  described  in  paragraph 

(d)(2)  of  this  section  and  demonstrating 

that  the  reductions  required  by 

§§  63.1254(a)(2).  (a)(3),  and  (b)  are  met; 

or 

(B)  Controlling  the  process  vents 
using  a  device  meeting  the  criteria 
specified  in  paragraph  (a)(4)  of  this 
section. 

(iii)  Initial  compliance  with  the  outlet 
concentration  requirements  in 
§63.1254(a)(2)(ii)  and  (3)  is 
demonstrated  when  the  outlet  TOC 
concentration  is  20  ppmv  or  less  and  the 
outlet  hydrogen  halide  and  halogen 
concentration  is  20  ppmv  or  less.  The 
owner  or  operator  shall  demonstrate 
compliance  by  fulfilling  the 
requirements  in  paragraph  (a)(6)  of  this 
section. 

(iv)  Initial  compliance  with 
§  63.1254(c)  is  demonstrated  by 
fulfilling  the  requirements  of  paragraph 
(a)(5)  of  this  section. 

(2)  Uncontrolled  emissions.  An  ovmer 
or  operator  of  an  affected  source 
complying  with  the  emission  limitation 
required  by  §  63.1254(a)(1),  or  emissions 
reductions  specified  in  §  63.1254(a)(2), 
(a)(3),  or  (b),  for  each  process  vent 
within  a  process,  shall  calculate 
uncontrolled  emissions  from  all 
equipment  in  the  process  according  to 
the  procedures  described  in  paragraph 
(d)(2)(i)  or  (ii)  of  this  section,  as 
appropriate. 

(i)  Emission  estimation  procedures. 
Owners  or  operators  shall  determine 
uncontrolled  emissions  of  HAP  using 
measurements  and/ or  calculations  for 
each  batch  emission  episode  within 
each  unit  operation  according  to  the 
engineering  evaluation  methodology  in 
paragraphs  (d)(2)(i)(A)  through  (H)  of 
this  section.  Except  where  variations  are 
noted,  individual  HAP  partial  pressures 
in  multicomponent  systems  shall  be 
determined  by  the  following  methods:  If 
the  components  are  miscible  in  one 
another,  use  Raoult's  law  to  calculate 
the  partial  pressures;  if  the  solution  is 


a  dilute  aqueous  mixture,  use  Henry's 
law  to  calculate  partial  pressures;  if 
Raoult's  law  or  Henry's  law  are  not 
appropriate  or  available,  use 
experimentally  obtained  activity 
coefficients  or  models  such  as  the 
group-contribution  models,  to  predict 
activity  coefficients,  or  assume  the 
components  of  the  system  behave 
independently  and  use  the  summation 
of  all  vapor  pressures  from  the  HAP  as 
the  total  HAP  partial  pressure.  Chemical 
property  data  can  be  obtained  from 
standard  reference  texts. 

(A)  Vapor  displacement.  Emissions 
from  vapor  displacement  due  to  transfer 
of  material  shall  be  calculated  using 
Equation  1 1  of  this  subpart.  The 
individual  HAP  partial  pressures  may 
be  calculated  using  Raoult's  law. 


E  = 


(V) 


xS(PiXMWi)        (Eq.ll) 


i=l 


(R)(T) 

where: 

E  =  mass  of  HAP  emitted 

V  =  volume  of  gas  displaced  from  the 

vessel 
R  =  ideal  gas  law  constant 
T  =  temperature  of  the  vessel  vapor 

space;  absolute 
Pi  =  partial  pressure  of  the  individual 

HAP 
MWj  =  molecular  weight  of  the 

individual  HAP 
n  =  number  of  HAP  compounds  in  the 

emission  stream  i  =  identifier  for  a 

HAP  compound 

(B)  Purging.  Emissions  from  purging 
shall  be  calculated  using  Equation  12  of 
this  subpart.  The  partial  pressures  of 
individual  condensable  compounds 
may  be  calculated  using  Raoult's  law, 
the  pressure  of  the  vessel  vapor  space 
may  be  set  equal  to  760  mmHg,  and  the 
partial  pressure  of  HAP  shall  be 
assumed  to  be  25  percent  of  the 
saturated  value  if  the  piuge  flow  rate  is 
greater  than  100  standard  cubic  feet  per 
minute  (scfm). 


E  =  yp,MW,x-<X)<0.. 

S;  (RXT) 


(Eq.I2) 


Where: 

E  =  mass  of  HAP  emitted  . 

V  =  purge  flow  rate  at  the  temperature 
and  pressure  of  the  vessel  vapor 
space 

R  =  ideal  gas  law  constant 

T  =  temperature  of  the  vessel  vapor 
space;  absolute 


Pi  =  partial  pressure  of  the  individual 

HAP 
Pj  =  partial  pressure  of  individual 

condensable  VOC  compounds 

(including  HAP) 
Pt  =  pressure  of  the  vessel  vapor  space 
MWi  =  molecular  weight  of  the 

individual  HAP 
t  =  time  of  purge 


n  =  number  of  HAP  compounds  in  the 
emission  stream 

i  =  identifier  for  a  HAP  compound 

j  =  identifier  for  a  condensable 
compound 

m  =  number  of  condensable  compoimds 
(including  HAP)  in  the  emission 
stream 
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(C)  Heating.  Emissions  caused  by  the 
heating  of  a  vessel  to  a  temperature 
equal  to  or  lower  than  10  K  below  the 
boiling  point  shall  be  calculated  using 
the  procedures  in  either  paragraph 
(d)(2)(i)(C)(I)  or  [3]  of  this  section. 
Emissions  caused  by  heating  a  vessel  to 
a  temperature  that  is  higher  than  10  K 
below  the  boiling  point  and  less  than 
the  boiling  point,  must  be  calculated 
using  the  procedures  in  either  paragraph 
(d)(2)(i)(C)  [2]  or  [3)  of  this  section.  If 


the  contents  of  a  vessel  are  heated  to  the 
boiling  point,  emissions  must  be 
calculated  using  the  procedures  in 
paragraph  (d)(2)(i)(C){4)  of  this  section. 

(1)  This  paragraph  describes 
procedures  to  calculate  emissions  if  the 
final  temperature  to  which  the  vessel 
contents  are  heated  is  10  K  below  the 
boiling  point  of  the  HAP  in  the  vessel, 
or  lower.  The  owner  or  operator  shall 
calculate  the  mass  of  HAP  emitted  per 
episode  using  either  Equation  13  or  14 


of  this  subpart.  The  moles  of 
noncondensable  gas  displaced  are 
calculated  using  Equation  15  of  this 
subpart.  The  initial  and  final  pressure  of 
the  noncondensable  gas  in  the  vessel 
shall  be  calculated  using  Equation  16  of 
this  subpart.  The  average  molecular 
weight  of  HAP  in  the  displaced  gas  shall 
be  calculated  using  Equation  17  of  this 
subpart. 


iissions 
to  transfer 


I((Pi*X^)) 

E  = i^^: xAtixMWhap 


760-l((P,*Xx,)) 


(Eq.l3) 


I(Pi)T.     I(PO 


i»l 


T2 


Pa, 


•xAtixMWhap  (Eq.l4) 


'     R 


LU,  J 

- 

ItJJ 

(Eq.l5) 


Pa«=P«m 


-K^i). 


Th 


(Eq.l6) 


MW, 


HAP 


_A((Pi)T.-^(Pi)T,Ki 


(Eq.17) 


Where: 

E  =  mass  of  HAP  vapor  displaced  from 
the  vessel  being  heated 

Xi  =  mole  fraction  of  each  HAP  in  the 
liquid  phase 

Xj  =  mole  fraction  of  each  condensable 
VOC  (including  HAP)  in  the  hquid 
'  phase 

(Pi*)  =  vapor  pressiu«  of  each  HAP  in 
the  vessel  headspace  at  any 
temperature  between  the  initial  and 
final  heatup  temperatures.  mmHg 

(Pj*)  =  vapor  pressiu«  of  each 

condensable  V(X  (including  HAP) 
in  the  vessel  headspace  at  any 
temperature  between  the  initial  and 
final  heatup  temperatures,  mmHg 

760  =  atmospheric  pressure,  mmHg 

MWhap  =  the  average  molecular  weight 
of  HAP  present  in  the  displaced  gas 


Ar\  =  number  of  moles  of 

noncondensable  gas  displaced 

V  =  voliune  of  free  space  in  the  vessel 

R  =  ideal  gas  law  constant 

Ti  =  initial  temperature  of  vessel 
contents,  absolute 

T2  =  final  temperature  of  vessel 
contents,  absolute 

Pan  =  partial  pressure  of 

noncondensable  gas  in  the  vessel 
headspace  at  initial  (n=l)  and  final 
(n=2)  temperature 

Pum  =  atmospheric  pressure  (when  At\  is 
used  in  Equation  13  of  this  subpairt, 
Patm  may  be  set  equal  to  760  mmHg 
for  any  vessel) 

(Pjlrn  =  partial  pressure  of  each 

condensable  compound  (including 
HAP)  in  the  vessel  headspace  at  the 
initial  temperature  (n=l)  and  final 
(n=2)  temperature 


m  s  number  of  condensable  compounds 
(including  HAP)  in  the  displaced 
vapor 
j  =  identifier  for  a  condensable 

compound 
(Pi)Tn  =  partial  pressiue  of  each  HAP  in 
the  vessel  headspace  at  initial  (Ti) 
and  final  (T2)  temperature;  [for  use 
in  Equation  13,  replace  (P  JTi+(Pi)T2 
with  Pi  at  the  temperature  used  to 
calculate  vapor  pressure  of  HAP  in 
Equation  13] 
MWi  =  molecular  weight  of  each  HAP 
n  =  number  of  HAP  compounds  in  the 

emission  stream 
i  =  identifier  for  a  HAP  compoimd 

(2)  If  the  vessel  contents  are  heated  to 
a  temperature  that  is  higher  than  10  K 
below  the  boiling  point  and  less  than 
the  boiling  point,  emissions  must  be 
calculated  using  the  procedures  in 
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paragraph  (d)(2)(i)(C)(2)(/).  or  (//).  or  (j7j) 
of  this  section. 

(/)  Use  Equation  13  of  this  subpart.  In 
Equation  13  of  this  subpart,  the  HAP 
vapor  pressures  must  be  determined  at 
the  temperature  10  K  below  the  boiling 
point.  In  the  calculation  of  /Sr\  for 
Equation  13  of  this  subpart,  T2  must  be 
the  temperature  10  K  below  the  boiling 
point,  and  Pa2  must  be  determined  at 
the  temperature  10  K  below  the  boiling 
point.  In  the  calculation  of  MWhap,  the 
HAP  partial  pressures  must  be 
determined  at  the  temperature  10  K 
below  the  boiling  point. 

[ii]  Use  Equation  14  of  this  subpart.  In 
Equation  14  of  this  subpart,  the  HAP 


partial  pressures  must  be  deter  mined  at 
the  temperature  10  K  below  the  boiling 
point.  In  the  calculation  of  At|  for 
Equation  14  of  this  subpart,  T2  must  be 
the  temperature  10  K  below  the  boiling 
point,  and  Pa2  must  be  determined  at 
the  temperature  10  K  below  the  boiling 
point.  In  the  calculation  of  MWhap.  the 
HAP  partial  pressures  must  be 
determined  at  the  temperature  10  K 
below  the  boiling  point. 

(iii)  Use  Equation  14  of  this  subpart 
over  specific  temperature  increments.  If 
the  initial  temperature  is  lower  than  10 
K  below  the  boiling  point,  emisisions 
must  be  calculated  as  the  sum  over  two 


increments;  one  increment  is  from  the 
initial  temperature  to  10  K  below  the 
boiling  point,  and  the  second  is  from  10 
K  below  the  boiling  point  to  the  lower 
of  either  the  final  temperature  or  the 
temperature  5  K  below  the  boiling  point. 
If  the  initial  temperature  is  higher  than 
10  K  below  the  boiling  point,  emissions 
are  calculated  over  one  increment  from 
the  initial  temperature  to  the  lower  of 
either  the  final  temperature  or  the 
temperature  5  K  below  the  boiling  point. 

[3)li)  Emissions  caused  by  heating  a 
vessel  are  calculated  using  Equation  18 
of  this  subpart. 


E  =  MW„ApX 


Pt-I(Pm) 


N,^g  X  In 


i=l 


Pt-I(P.2) 


-(ni.2-ni.i) 


(Eq.l8) 


Where: 

E  =  mass  of  HAP  vapor  displaced  from 

the  vessel  being  heated 
N.vg  =  average  gas  space  molar  volume 

during  the  heating  process 
Pt=  total  pressure  in  the  vessel 
Pi.  I  =  partial  pressure  of  the  individual 

HAP  compounds  at  Ti 


Pi.2  =  partial  pressure  of  the  individual 

HAP  compounds  at  T2 
MWhap  =  average  molecular  weight  of 

the  HAP  compounds 
ni.i  =  number  of  moles  of  condensable 

in  the  vessel  headspace  at  T| 
ni.2  =  number  of  moles  of  condensable 

in  the  vessel  headspace  at  T2 


n  =  number  of  HAP  compounds  in  the 
emission  stream 

[ii]  The  average  gas  space  molar 
volume  during  the  heating  process  is 
calculated  using  Equation  19  of  this 
subpart. 


'^.vg      2R 


1       1 

•  +  — 


IT, 


'2; 


(Eq.  19) 


Where: 

Navg  =  average  gas  space  molar  volume 

during  the  heating  process 
V  =  volume  of  free  space  in  vessel 
Pt  =  total  pressure  in  the  vessel 


R  =  ideal  gas  law  constant 

T|  =  initial  temperature  of  the  vessel 

T2  =  final  temperature  of  the  vessel 

(Hi)  The  difference  in  the  number  of 
moles  of  condensable  in  the  vessel 


headspace  between  the  initial  and  final 
temperatures  is  calculated  using 
Equation  20  of  this  subpart. 


(""-"'■''= wai)^''"' 


V      A 

(R)(T,)tr 


(Eq.20) 


Where: 

V  =  volume  of  free  space  in  vessel 

R  =  ideal  gas  law  constant 

T|  =  initial  temperature  in  the  vessel 

T2  =  final  temperature  in  the  vessel 

Pi.  I  =  partial  pressure  of  the  individual 

HAP  compounds  at  Ti 
Pi.2  =  partial  pressure  of  the  individual 

HAP  compounds  at  T2 
n  =  number  of  HAP  compounds  in  the 

emission  stream  - 

(4)  If  the  vessel  contents  are  heated  to 
the  boiling  point,  emissions  must  be 
calculated  using  the  procedure  in 


paragraphs  (d)(2)(i)(c)(4)(j)  and  (ii)  of 
this  section. 

(i)  Use  either  of  the  procedures  in 
paragraph  (d](3)(i)(B)(3)  of  this  section 
to  calculate  the  emissions  from  heating 
to  the  boiling  point  (note  that  Pa2=0  in 
the  calculation  of  Ati);  and 

(ii)  While  boiling,  the  vessel  must  be 
operated  with  a  properly  operated 
process  condenser.  An  initial 
demonstration  that  a  process  condenser 
is  properly  operated  is  required  for 
vessels  that  operate  process  condensers 
without  secondary  condensers  that  are 
air  pollution  control  devices.  The  owner 


or  operator  must  either  measure  the 
condenser  exhaust  gas  temperature  and 
show  it  is  less  than  the  boiling  point  ot 
the  substance(s)  in  the  vessel,  or 
perform  a  material  balemce  around  the 
vessel  and  condenser  to  show  that  at 
least  99  percent  of  the  material 
vaporized  while  boiling  is  condensed. 
Uncontrolled  emissions  are  assumed  to 
be  zero  under  these  conditions.  The 
initial  demonstration  shall  be  conducted 
for  all  appropriate  operating  scenarios 
and  documented  in  the  Notification  of 
Compliance  report  described  in 
§63.1260(0. 
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(D)  Depressurization.  Emissions  from 
depressurization  shall  be  calculated 
using  the  procedures  in  either 
paragraphs  (d)(2)(i)(D)(l)  through  (4), 
paragraphs  (d)(2)(i)(D)(5)  through  [9),  or 
paragraph  (d)(2)(i)(D)(10)  of  this  section. 

[1]  Equations  21  and  22  of  this 
subpart  are  used  to  calculate  the  initial 
and  final  volumes  of  noncondensable 
gas  present  in  the  vessel,  adjusted  to 
atmospheric  pressure.  The  HAP  partial 
pressiues  may  be  calculated  using 
Raoult's  law. 


VP 
^"""760 


'ncl 


^"""    760 


'iic2 


(Eq.21) 


(Eq.22) 


Where: 

Vnci  =  initial  volume  of  noncondensable 
gas  in  the  vessel 


Vnc2  =  final  volume  of  noncondensable 

eas  in  the  vessel 
V  =  tree  voliune  in  the  vessel  being 

depressurized 
P„ci  =  initial  partial  pressure  of  the 

noncondensable  gas,  as  calciUated 

using  Equation  23  of  this  subpart, 

mmHg 
Pk2  =  final  partial  pressure  of  the 

noncondensable  gas,  as  calculated 

using  Equation  24  of  this  subpart. 

mmHg 
760  =  atmospheric  pressiue,  mmHg 

(2)  The  initial  and  final  partial 
pressures  of  the  noncondensable  gas  in 
the  vessel  are  determined  using 
Equations  23  and  24  of  this  subpart: 


Pnc2=P2-I(Pi*X''j)  <Eq.24) 

H 


Where: 

Pki  =  initial  partial  pressure  of  the 
noncondensable  gas 

P„c2  =  final  partial  pressiue  of  the 
noncondensable  gas 

Pi  =  initial  vessel  pressure 

P2  =  final  vessel  pressure 

Pj*  =  vapor  pressure  of  each 

condensable  (including  HAP)  in  the 
emission  stream 

Xj  =  mole  fraction  of  each  condensable 
(including  HAP)  in  the  emission 
stream 

m  =  nrnnber  of  condensable  compounds 
(including  HAP]  in  the  emission 
stream 

j  =  identifier  for  a  condensable 
compoimd 

(J)  The  average  ratio  of  moles  of 

noncondensable  to  moles  of  HAP  is 
calculated  using  Equation  25  of  this 
subpart: 


^ncl 


■nc2 


n.  = 


Vi=l 1=1 . 


(Eq.25) 


Where: 

ur  =  average  ratio  of  moles  of 

noncondensable  to  moles  of  HAP 

Pnci  =  initial  partial  pressure  of  the 
noncondensable  gas,  as  calculated 
using  Equation  23  of  this  subpart 


Pnc2  =  final  partial  pressure  of  the 

noncondensable  gas,  as  calculated 
using  Equation  24  of  this  subpart 

Pj*  =  vapor  pressure  of  each  individual 
HAP 

Xi  =  mole  fivction  of  each  individual 
HAP  in  the  liquid  phase 


n  =  number  of  HAP  compoimds 
i  =  identifier  for  a  HAP  compoimd 

[4)  The  mass  of  HAP  emitted  shall  be 
calculated  using  Equation  26  of  this 
subpart: 


r?  _  ^ncl       'iic2 


RT 


xMW„^ 


(Eq.26) 


Where: 

E  =  mass  of  HAP  emitted 

Vnci  =  initial  voliune  of  noncondensable 
gas  in  the  vessel,  as  calculated 
using  Equation  21  of  this  subpart 

Vnc2  =  final  volume  of  noncondensable 
gas  in  the  vessel,  as  calculated 
using  Equation  22  of  this  subpart  ur 
=  average  ratio  of  moles  of 
noncondensable  to  moles  of  HAP, 
as  calculated  using  Equation  25  of 
this  subpart 

Pttm  =  atmospheric  pressure,  standard 

R  =  ideal  gas  law  constant 

T  =  temperature  of  the  vessel,  absolute 

MWhap  =  average  molecular  weight  of 
the  HAP,  as  calculated  using 
Equation  17  of  this  subpart 


(5)  The  moles  of  HAP  vapor  initially 
in  the  vessel  are  calculated  using  the 
ideal  gas  law  using  Equation  27  of  this 
subpart: 


'HAP 


(YhapXvXP.) 


RT 


(Eq.27) 


Where: 

Yhap  =  mole  fraction  of  HAP  (the  sum 

of  the  individual  HAP  fiBctions, 

lYi) 
V  =  bee  volume  in  the  vessel  being 

depressurized 
Pi  =  initial  vessel  pressure 
R  =  ideal  gas  law  constant 
T  =  vessel  temperature,  absolute 

(6)  The  initial  and  final  moles  of 
noncondensable  gas  present  in  the 


vessel  are  calculated  using  Equations  28 
and  29  of  this  subpart: 


VP. 


n,  = 


Kl 


RT 


VP, 


n,  =• 


w:2 


RT 


(Eq.28) 


(Eq.29) 


Where: 

Ui  =  initial  number  of  moles  of 

noncondensable  gas  in  the  vessel 

n2  =  final  number  of  moles  of 

noncondensable  gas  in  the  vessel 
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V  =  free  volume  in  the  vessel  being 
depressurized 

Pnci  =  initial  partial  pressure  of  the 
noncondensable  gas,  as  calculated 
using  Equation  23  of  this  subpart 

Pnc2  =  final  partial  pressure  of  the 
noncondensable  gas,  as  calculated 
using  Equation  24  of  this  subpart 


R  =  ideal  gas  law  constant 
T  =  temperature,  absolute 

(7)  The  initial  and  final  partial 
pressures  of  the  noncondensable  gas  in 
the  vessel  are  determined  using 
Equations  23  and  24  of  this  subpart. 

(a)  The  moles  of  HAP  emitted  during 
the  depressurization  are  calculated  by 


taking  an  approximation  of  the  av^age 
ratio  of  moles  of  HAP  to  moles  of 
noncondensable  and  multiplying  by  the 
total  moles  of  noncondensables  released 
during  the  depressurization,  using 
Equation  30  of  this  subpart: 

where: 


"HAP.I       "HAP.2 


Oi 


n 


2      ) 


'HAP 


[ni-oj] 


(Eq.30) 


nHAP  =  moles  of  HAP  emitted 
ni  =  initial  number  of  moles  of 

noncondensable  gas  in  the  vessel, 
as  calculated  using  Equation  28  of 
this  subpart 
n2  =  final  number  of  moles  of 

noncondensable  gas  in  the  vessel, 
as  calculated  using  Equation  29  of 
this  subpart 


(9)  The  mass  of  HAP  emitted  can  be 
calculated  using  Equation  31  of  this 
subpart: 

E  =Nhap  *  MWhap        (Eq.  31) 
where: 

E  =  mass  of  HAP  emitted 
nHAP  =  moles  of  HAP  emitted,  as 

calculated  using  Equation  30  of  this 
subpart 


MWhap  =  average  molecular  weight  of 
the  HAP  as  calculated  using 
Equation  1 7  of  this  subpart 

(10)  Emissions  fi-om  depressurization 
may  be  calculated  using  Equation  32  of 
this  subpart: 


E  = 


(R)(T) 


xln 


P.-I(Pi) 


i=l 


P2-I(P0 
V  i=l  J 


xI(PiXMWi)  (Eq.32) 


i=l 


where: 

V  =  fi-ee  volume  in  vessel  being 

depressurized 
R  =  ideal  gas  law  constant 
T  =  temperature  of  the  vessel,  absolute 
Pi  =  initial  pressure  in  the  vessel 


P2  =  final  pressure  in  the  vessel 

Pi  =  partial  pressure  of  the  individual 

HAP  compounds 
MWj  =  molecular  weight  of  the 
individual  HAP  compounds 
n  =  number  of  HAP  compounds  in  the 

emission  stream 


i  =  identifier  for  a  HAP  compound 

(E)  Vacuum  systems.  Emissions  fit>m 
vacuimi  systems  may  be  calculated 
using  Equation  33  of  this  subpart  if  the 
air  leakage  rate  is  known  or  can  be 
approximated. 


E  = 


_  (MWhap XLaXt)f     P, 


MW. 


'■  system 


Psys««-Pi* 


(Eq.33) 


where: 

E  =  mass  of  HAP  emitted 

Pfynem  =  absolute  pressuTO  of  receiving 

vessel  or  ejector  outlet  conditions,  if 

there  is  no  receiver 
Pi*  =  vapor  pressure  of  the  HAP  at  the 

receiver  temperature  or  the  ejector 

outlet  conditions 


La  =  total  air  leak  rate  in  the  system, 
mass/time 

MWnc  =  molecular  weight  of 
noncondensable  gas 

t  =  time  of  vacuum  operation 

MWhap  =  average  molecular  weight  of 
HAP  in  the  emission  stream,  as 
calculated  using  Equation  17  of  this 
subpart,  with  HAP  partial  pressings 


calculated  at  the  temperature  of  the 
receiver  or  ejector  outlet,  as 
appropriate 

(F)  Gas  evolution.  Emissions  from  gas 
evolution  shall  be  calculated  using 
Equation  12  of  this  subpart  with  V 
calculated  using  Equation  34  of  this 
subpart: 


V  = 


(W,)(RXT) 
(PtXmwJ 


(Eq.34) 


Where: 

V  =  volumetric  flow  rate  of  gas 
evolution 


W,  =  mass  flow  rate  of  gas  evolution 
R  =  ideal  gas  law  constant 
T  =  temperature  at  the  exit,  absolute 
Pt  =  vessel  pressure 


MW,  =  molecular  weight  of  the  evolved 
gas 
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(G)  Air  drying.  Emissions  from  air 
drying  shall  be  calculated  using 
Equation  35  of  this  subpart: 


( 


E  =  Bx 


PS, 


PS, 


i^lOO-PS,     IOO-PS2J 


(Eq.35) 


Where:  • 

E  =  mass  of  HAP  emitted 

B  =  mass  of  dry  solids 

PSi  =  HAP  in  material  entering  dryer,  weight  percent 

PS2  =  HAP  in  material  exiting  dryer,  weight  percent 

(H)  Empty  vessel  purging.  Emissions  from  empty  vessel  purging  shall  be  calculated  using  Equation  (36)  of  this 
subpart  (Note:  The  term  -Ft/v  can  be  assumed  to  be  1): 


E  = 


RT 


I(P,XMWi)(l-e-'^'") 


Vi=l 


(Eq.36) 


Where: 

V  =  volume  of  empty  vessel 

R  =  ideal  gas  law  constant 

T  =  temperature  of  the  vessel  vapor 

space;  absolute 
Pi  =  partial  pressure  of  the  individual 

HAP  at  the  beginning  of  the  purge 
(MWi)  =  molecular  weight  of  the 

individual  HAP 
F  =  flowrate  of  the  purge  gas 
t  =  duration  of  the  purge 
n  =  number  of  HAP  compounds  in  the 

emission  stream 
i  =  identifier  for  a  HAP  cornpoimd 

(ii)  Engineering  assessments.  The 
owner  or  operator  shall  conduct  an 
engineering  assessment  to  calculate 
uncontrolled  HAP  emissions  for  each 
emission  episode  that  is  not  due  to 
vapor  displacement,  purging,  heating, 
depressurization,  vacumn  operations, 
gas  evolution,  or  air  drying.  For 
emission  episodes  caused  by  any  of 
these  types  of  activities,  the  owner  or 
operator  also  may  calculate 
uncontrolled  HAP  emissions  based  on 
an  engineering  assessment  if  the  owner 
or  operator  can  demonstrate  to  the 
Administrator  that  the  methods  in 
paragraph  (d)(2)(i)  of  this  section  are  not 
appropriate.  One  criterion  the  owner  or 
operator  could  use  to  demonstrate  that 
the  methods  in  paragraph  (d)(2)(i)  of 
this  section  are  not  appropriate  is  if 
previous  test  data  are  available  that 
show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  estimated  value.  An  engineering 
assessment  includes,  but  is  not  limited 
to,  the  following: 

(A)  Previous  test  results,  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  imit. 

(B)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  operating  conditions. 


(C)  Maximum  flow  rate,  HAP 
emission  rate,  concentration,  or  other 
relevant  parameter  specified  or  implied 
within  a  permit  limit  applicable  to  the 
process  vent. 

(D)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 

(1)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximum  organic  HAP  concentrations. 

(2)  Estimation  of  maximum  flow  rate 
based  on  physical  equipment  design 
such  as  pump  or  blower  capacities. 

[3]  Estimation  of  HAP  concentrations 
based  on  saturation  conditions. . 

(E)  All  data,  assumptions,  and 
procedvues  used  in  the  engineering 
assessment  shall  be  documented  in 
accordance  with  §  63.1260(e).  Data  or 
other  information  supporting  a  finding 
that  the  emissions  estimation  equations 
are  inappropriate  shall  be  reported  in 
the  Precompliance  report. 

(3)  Controlled  emissions.  An  owner  or 
operator  shall  determine  controlled 
emissions  using  the  procedures  in  either 
paragraph  (d)(3)(i)  or  (ii)  of  this  section. 
For  condensers,  controlled  emissions 
shall  be  calculated  using  the  emission 
estimation  equations  described  in 
paragraph  (d)(3)(i)(B)  of  this  section. 

(i)  Small  control  devices.  Except  for 
condensers,  controlled  emissions  for 
each  process  vent  that  is  controlled 
using  a  small  control  device  shall  be 
determined  by  using  the  design 
evaluation  described  in  paragraph 
(d)(3)(i)(A)  of  this  section,  or  conducting 
a  performance  test  in  accordance  with 
paragraph  (d)(3)(ii)  of  this  section. 
Whenever  a  sniall  control  device 
becomes  a  large  control  device,  the 
owner  or  operator  must  comply  with  the 


provisions  in  paragraph  (d)(3)(ii)  of  this 
section  and  submit  the  test  report  in  the 
next  Periodic  report. 

(A)  Design  evaluation.  The  design 
evaluation  shall  include  documentation 
demonstrating  that  the  control  device 
being  used  achieves  the  required  control 
efficiency  under  worst-case  conditions, 
as  determined  from  the  emission  profile 
described  in  §63.1257(b)(8)(ii).  The 
control  efficiency  determined  from  this 
design  evaluation  shall  be  applied  to 
uncontrolled  emissions  to  estimate 
controlled  emissions.  The 
documentation  must  be  conducted  in 
accordance  with  the  provisions  in 
paragraph  (a)(1)  of  this  section.  The 
design  evaluation  shall  also  include  the 
value(s)  and  basis  for  the  parameter(s) 
monitored  under  §63.1258. 

(B)  Emission  estimation  equations.  An 
owner  or  operator  using  a  condenser  as 
a  control  device  shall  determine 
controlled  emissions  using  exhaust  gas 
temperature  measurements  and 
calculations  for  each  batch  emission 
episode  within  each  imit  operation 
according  to  the  engineering 
methodology  in  paragraphs 
(d)(3)(i)(B)(l)  through  [8)  of  this  section. 
Individual  HAP  partial  pressures  shall 
be  calculated  as  specified  in  paragraph 
(d)(2)(i)  of  this  section. 

(1)  Emissions  from  vapor 
displacement  shall  be  calculated  using 
Equation  11  of  this  subpart  with  T  set 
equal  to  the  temperature  of  the  receiver 
and  the  HAP  partial  pressures 
determined  at  the  temperature  of  the 
receiver. 

(2)  Emissions  from  purging  shall  be 
cdlculated  using  Equation  12  of  this 
subpart  with  T  set  equal  to  the 
temperature  of  the  receiver  and  the  HAP 
partial  pressures  determined  at  the 
temperatiue  of  the  receiver. 


50362       Federal  Register / Vol.  63.  No.  182 /Monday.  September  21,  1998/  Rules  and  Regulations 


(3)  Emissions  from  heating  shall  be 
calculated  using  either  Equation  13  of 
this  subpart  or  Equation  37  of  this 
subpart.  In  Equation  13.  the  HAP  vapor 
pressures  shall  be  determined  at  the 
temperature  of  the  receiver.  In 
Equations  13  and  37  of  this  subpart,  At] 
is  equal  to  the  number  di  moles  of 
noncondensable  displaced  from  the 
vessel,  as  calculated  using  Equation  15 
of  this  subpart.  In  Equations  13  and  37 
of  this  subpart,  the  HAP  average 
molecular  weight  shall  be  calculated 
using  Equation  17  with  the  HAP  partial 
pressures  determined  at  the  temperature 
of  the  receiver. 


!•>. 


E  =  Atix- 


•xMWhap    (Eq.37) 


j=i 
Where: 

E  =  mass  of  HAP  emitted 
At|  =  moles  of  noncondensable  gas 

displaced 
Pt  =  pressiu^  in  the  receiver 
Pj  =  partial  pressure  of  the  individual 

HAP  at  the  receiver  temperature 
Pj  =  partial  pressure  of  the  individual 

condensable  (including  HAP)  at  the 

receiver  temperature 


n  =  number  of  HAP  compoimds  in  the 
emission  stream 

i  =  identifier  for  a  HAP  compound 

MWhap  =  the  average  molecular  weight 
of  HAP  in  vapor  exiting  the 
receiver,  as  calculated  using 
Equation  17  of  this  subpart 

m  =  number  of  condensable  compoimds 
(including  HAP)  in  the  emission 
stream 

{4)(i)  Emissions  from  depressurization 
shall  be  calculated  using  Equation  38  of 
this  subpart. 


E  =  {V„„-V^2)x- 


I(Pi) 


i=l 


PT-I(Pi) 


Pt 

RT  "^ 


(Eq.38) 


Where: 

E  =  mass  of  HAP  vapor  emitted 

Vnci  =  initial  volume  of  noncondensable 

in  the  vessel,  corrected  to  the  final 

pressure,  as  calculated  using 

Equation  39  of  this  subpart 
Vnc2  =  final  volume  of  noncondensable 

in  the  vessel,  as  calculated  using 

Equation  40  of  this  subpart 
Pi  =  partial  pressure  of  each  individual 

HAP  at  the  receiver  temperature 
Pj  =  partial  pressure  of  each 

condensable  (including  HAP)  at  the 

receiver  temperature 
Pt  =  receiver  pressure 
T  =  temperature  of  the  receiver 
R  =  ideal  gas  law  constant 
MWhap  =  the  average  molecular  weight 

of  HAP  calculated  using  Equation 

17  of  this  subpart  with  partial 

pressures  determined  at  the  receiver 

temperature 
i  =  identiHer  for  a  HAP  compound 
n  =  number  of  HAP  compounds  in  the 

emission  stream 
m  =  number  of  condensable  compounds 

(including  HAP)  in  the  emission 

stream 
j  =  identifier  for  a  condensable 

compoimd   - 

(ill  The  initial  and  final  volumes  of 
noncondensable  gas  present  in  the 
vessel,  adjusted  to  the  pressure  of  the 
receiver,  are  calculated  using  Equations 
39  and  40  of  this  subpart. 


V„c.= 


VP. 


nc| 


V„c2=- 


VP, 


nc2 


(Eq.39) 


(Eq.40) 


Where: 

Vnci  =  initial  volume  of  noncondensable 

gas  in  the  vessel 
Vnc2  =  final  volume  of  noncondensable 

gas  in  the  vessel 
V  =  free  voliune  in  the  vessel  being 

depressurized 
Pnci  =  initial  partial  pressure  of  the 

noncondensable  gas,  as  calculated 

using  Equation  41  of  this  subpart 
Pnc2  =  final  partial  pressure  of  the 

noncondensable  gas,  as  calculated 

using  Equation  42  of  this  subpart 
Pt  =  pressure  of  the  receiver 

(jii)  Initial  and  final  partial  pressures 
of  the  noncondensable  gas  in  the  vessel 
are  determined  using  Equations  41  and 
42  of  this  subpart. 


Pncl=P.-IPj 


P«:2=P2-IPi 

Where: 


(Eq.41) 


(Eq.42) 


Pki  =  initial  partial  pressure  of  the 

noncondensable  gas  in  the  vessel 
Pnc2  =  final  partial  pressure  of  the 

noncondensable  gas  in  the  vessel 
Pi  =  initial  vessel  pressiu« 
P2  =  final  vessel  pressure 
Pj  =  partial  pressure  of  each 

condensable  compoimd  (including 

HAP)  in  the  vessel 
m  =  number  of  condensable  compoimds 

(including  HAP)  in  the  emission 

stream 
j  s  identifier  for  a  condensable 

compound 

(5)  Emissions  from  vacuum  systems 
shall  be  calculated  using  Equation  33  of 
this  subpart. 

(6)  Emissions  from  gas  evolution  shall 
be  calculated  using  Equation  12  with  V 
calculated  using  Equation  34  of  this 
subpart,  T  set  equal  to  the  receiver 
temperature,  and  the  HAP  partial 
pressures  determined  at  the  receiver 
temperature.  The  term  for  time,  t,  in 
Equation  12  of  this  subpart  is  not 
needed  for  the  purposes  of  this 
calculation. 

(7)  Emissions  from  air  drying  shall  be 
calculated  using  Equation  11  of  this 
subpart  with  V  equal  to  the  air  flow  rate 
and  Pi  determined  at  the  receiver 
temperature. 

[8]  Emissions  from  empty  vessel 
purging  shall  be  calculated  using 
equation  43  of  this  subpart: 


Federal  Register / Vol.  63.  No.  182 /Monday,  September  21.  1998/  Rules  and  Regulations       50363 
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fA(Pi)T.(MWi)l 


i=l 


h-n- 


fj.(P|)T.(MW,)1 


i=l 


In 


ICi), 


i»l 


Vi=l 


\\ 


+  1 


(Eq.  43) 


/y 


Where: 

V  =  volume  of  empty  vessel 

R  =  ideal  gas  law  constant 

T|  =  temperature  of  the  vessel  vapor 

space  at  beginning  of  purge 
T2  =  temperature  of  the  receiver. 

absolute 
(Pilri  =  partial  pressure  of  the  individual 

HAP  at  the  beginning  of  the  purge 
{Pi)T2  =  partial  pressure  of  the  individual 

HAP  at  the  receiver  temperature 
MWi  =  molecular  vtreight  of  tne 

individual  HAP 
F  =  flovkrrate  of  the  purge  gas 
t  =  duration  of  the  purge 
n  =  number  of  HAP  compounds  in  the 

emission  stream 
i  =  identifier  for  a  HAP  compound 

(ii)  Large  control  devices.  Except  for 
condensers,  controlled  emissions  for 
each  process  vent  that  is  controlled 
using  a  large  control  device  shall  be 
determined  by  applying  the  control 
efficiency  of  Uie  large  control  device  to 
the  estimated  uncontrolled  emissions. 
The  control  efficiency  shall  be 
determined  by  conducting  a 
performance  test  on  the  control  device 
as  described  in  paragraphs  (d)(3)(ii)(A) 
through  (C)  of  this  section,  or  by  using 
the  results  of  a  previous  performance 
test  as  described  in  paragraph  (d)(4)  of 
this  section.  If  the  control  device  is 
intended  to  control  only  hydrogen 
halides  and  halogens,  the  owner  or 
operator  may  assume  the  control 
efficiency  of  organic  HAP  is  zero 
percent.  If  the  control  device  is  intended 
to  control  only  organic  HAP,  the  owner 
or  operator  may  assume  the  control 
efficiency  for  hydrogen  halides  and 
halogen  is  zero  percent.  Owners  and 
operators  are  not  required  to  conduct 
performance  tests  for  devices  described 
in  paragraphs  (a)(4)  and  (d)(4)  of  this 
section  that  are  large  control  devices,  as 
defined  in  §63.1251. 

(A)  The  performance  test  shall  be 
conducted  by  performing  emission 
testing  on  the  inlet  and  outlet,  or,  if 
complying  with  the  provisions  of 
§  63.1254(c),  on  the  outlet  of  the  control 
device,  following  the  test  methods  and 
procedures  of  §  63.1257(b). 
Concentrations  shall  be  calculated  hx)m 
the  data  obtained  through  emission 
testing  according  to  the  procedures  in 
paragraph  (a)(2)  of  this  section.  If  the 
control  device  is  a  combustion  device 
that  uses  supplemental  combustion  air, 


the  concentrations  shall  be  corrected  to 
3  percent  oxygen  according  to  the 
procedures  in  paragraph  (a)(3)  of  this 
section. 

(B)  Performance  testing  shall  be 
conducted  under  absolute,  or 
hypothetical  worst-case  conditions,  as 
defined  in  paragraphs  (b)(8)(i)(A) 
through  (B)  of  this  section. 

(C)  The  owner  or  operator  may  elect 
to  conduct  more  than  one  performance 
test  on  the  control  device  for  the 
purpose  of  establishing  more  than  one 
operating  condition  at  which  the  control 
device  achieves  the  required  control 
efficiency. 

(4)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
for  the  following: 

(i)  Any  control  device  for  which  a 
previous  performance  test  was 
conducted,  provided  the  test  was 
conducted  using  the  same  procedures 
specified  in  §  63.1257(b)  over  conditions 
typical  of  the  appropriate  worst-case,  as 
defined  in  §63.1257{b)(8)(i).  The  results 
of  the  previous  performance  test  shall  be 
used  to  demonstrate  compliance. 

(e)  Compliance  with  wastewater 
provisions.  (1)  Determining  annual 
average  concentration  and  annual  load. 
To  determine  the  annual  average 
concentration  and  annual  load  of 
partially  soluble  and/or  soluble  HAP 
compounds  in  a  wastewater  stream,  as 
required  by  §63. 1256(a)(1),  an  owner  or 
operator  shall  comply  with  the 
provisions  in  paragraphs  (e)(l)(i] 
through  (iii)  of  this  section.  A 
wastewater  stream  is  exempt  from  the 
requirements  of  §63. 1256(a)(2)  if  the 
ovraier  or  operator  determines  the 
annual  average  concentration  and 
annual  load  are  below  all  of  the 
applicability  cutoffs  specified  in 
§63.1256(a)(l)(i)(A)  through  (D).  For 
annual  average  concentration,  only 
initial  rinses  are  included. 
Concentration  measurements  based  on 
Method  305  shall  be  adjusted  by 
dividing  each  concentration  by  the 
compound-specific  Fm  factor  listed  in 
Table  8  of  this  subpart.  Concentration 
measurements  based  on  methods  other 
than  Method  305  may  not  be  adjusted 
by  the  compound-specific  Fm  factor 
listed  in  Table  8  of  this  subpart.     . ' 

(i)  Annual  average  concentration 
definition.  (A)  When  complying  with 
§63.1256(a)(l)(i)(A),  the  aimual  average 


concentration  means  the  total  mass  of 
partially  soluble  HAP  compounds 
occiuring  in  the  wastewater  stream 
during  the  calendar  year  divided  by  the 
total  mass  of  the  wastewater  stream 
discharged  during  the  same  calendar 
year. 

(B)  When  complying  with 

§  63.1256(a)(l)(i)  (B)  or  (C),  the  annual 
average  concentration  means  the  total 
mass  of  partially  soluble  and/or  soluble 
HAP  compounds  occurring  in  the 
wastewater  stream  diuing  the  calendar 
year  divided  by  the  total  mass  of  the 
wastewater  stream  discharged  during 
the  same  calendar  year. 

(C)  When  complying  with 

§  63.1256(a)(l)(i)(D).  the  annual  average 
concentration  means  the  total  mass  of 
soluble  HAP  compounds  occurring  in 
the  wastewater  stream  during  the 
calendar  year  divided  by  the  total  mass 
of  the  wastewater  stream  discharged 
during  the  same  calendar  year. 

(ii)  Determination  of  annual  average 
concentration.  An  owner  or  operator 
shall  determine  annual  average 
concentrations  of  partially  soluble  and/ 
or  soluble  HAP  compounds  in 
accordance  with  the  provisions 
specified  in  paragraph  (e)(l)(ii)(A),  (B), 
or  (C)  of  this  section.  The  owner  or 
operator  may  determine  annual  average 
concentrations  by  process  simulation. 
Data  and  other  information  supporting 
the  simulation  shall  be  reported  in  the 
Precompliance  Report  for  approval  by 
the  Administrator.  The  annual  average 
concentration  shall  be  determined  either 
at  the  POD  or  downstream  of  the  POD 
with  adjustment  for  concentration 
changes  made  according  to  paragraph 
(e)(l)(ii)(D)  of  this  section. 

(A)  Test  methods.  The  concentration 
of  partially  soluble  HAP,  soluble  HAP, 
or  total  HAP  shall  be  measured  using 
any  of  the  methods  described  in 
paragraphs  (b)(10)(i)  through  (iv)  of  this 
section. 

(B)  Knowledge  of  the  wastewater 
stream.  The  concentration  of  partially 
soluble  HAP.  soluble  HAP,  or  total  HAP 
shall  be  calculated  based  on  knowledge 
of  the  wastewater  stream  according  to 
the  procedures  in  paragraphs 
(e)(l)(ii)(B)(I)  and  (2)  of  this  section. 
The  owner  or  operator  shall  document 
concentrations  in  the  Notification  of 
Compliance  Status  report  described  in 

§  63.1260(f). 
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( 1 )  Mass  balance.  The  owner  or 
operator  shall  calculate  the 
concentrations  of  HAP  compounds  in 
wastewater  considering  the  total 
quantity  of  HAP  discharged  to  the 
water,  the  amount  of  water  at  the  POD, 
and  the  amounts  of  water  and  solvent 
lost  to  other  mechanisms  such  as 
reactions,  air  emissions,  or  uptake  in 
product  or  other  processing  materials. 
The  quantities  of  HAP  and  water  shall 
be  based  on  batch  sheets,  manufacturing 
tickets,  or  FDA  bills  of  materials.  In 
cases  where  a  chemical  reaction  occurs 
that  generates  or  consumes  HAP,  the 
amount  of  HAP  remaining  after  a 
reaction  shall  be  based  on  stoichometry 
assuming  100  percent  theoretical 
consumption  or  yield,  as  applicable. 

(2)  Published  water  soluhility  data. 
For  single  components  in  water,  owners 
and  operators  may  use  the  water 
solubilities  published  in  standard 
reference  texts  at  the  POD  temperature 
to  determine  maximum  HAP 
concentration. 

(C)  Bench  scale  or  pilot-scale  test 
data.  The  concentration  of  partially 
soluble  HAP,  soluble  HAP,  or  total  HAP 
shall  be  calculated  based  on  bench  scale 
or  pilot-scale  test  data.  The  owner  or 
operator  shall  provide  sufficient 
information  to  demonstrate  that  the 
bench-scale  or  pilot-scale  test 
concentration  data  are  representative  of 
actual  HAP  concentrations.  The  owner 
or  operator  shall  also  provide 
documentation  describing  the  testing 
protocol,  and  the  means  by  which 
sample  variability  and  analytical 
variability  were  accounted  for  in  the 
determination  of  HAP  concentrations. 
Documentation  of  the  pilot-scale  or 
bench  scale  analysis  shall  be  provided 
in  the  precompliance  report. 

(D)  Adjustment  for  concentrations 
determined  downstream  of  the  POD. 
The  owner  or  operator  shall  make 
corrections  to  the  annual  average 
concentration  when  the  concentration  is 
determined  downstream  of  the  POD  at 

a  location  where:  two  or  more 
wastewater  streams  have  been  mixed; 
one  or  more  wastewater  streams  have 
been  treated;  or,  losses  to  the 
atmosphere  have  occurred.  The  owner 
or  operator  shall  make  the  adjustments 
either  to  the  individual  data  points  or  to 
the  Bnal  annual  average  concentration. 

(iii)  Determination  of  annual  load.  An 
owner  or  operator  shall  calculate  the 
partially  soluble  and/or  soluble  HAP 
load  in  a  wastewater  stream  based  on 
the  annual  average  concentration 
determined  in  paragraph  (e)(l)(ii)  (A), 
(B),  or  (C)  of  this  section  and  the  total 
volume  of  the  wastewater  stream,  based 
on  knowledge  of  the  wastewater  stream 
in  accordance  with  paragraphs 


(e)(l)(ii)(B)  of  this  section.  The  owner  or 
operator  shall  maintain  records  of  the 
total  liters  of  wastewater  discharged  per 
year  as  specified  in  §  63.1259(b). 

(2)  Compliance  with  treatment  unit 
control  pmvisions.  (i)  Performance  tests 
and  design  evaluations-general.  To 
comply  with  the  control  options  in 
§  63.1256(g)  (10)  or  (13),  neither  a 
design  evaluation  nor  a  performance  test 
is  required.  For  any  other  nonbiological 
treatment  process,  the  owner  or  operator 
shall  conduct  either  a  design  evaluation 
as  specified  in  paragraph  (e)(2)(ii)  of  this 
section,  or  a  performance  test  as 
specified  in  paragraph  (e)(2)(iii)  of  this 
section  to  demonstrate  that  each 
nonbiological  treatment  process  used  to 
comply  with  §  63.1256(g)  (8),  (9).  and/or 
(12)  achieves  the  conditions  specified 
for  compliance.  The  owner  or  operator 
shall  demonstrate  by  the  procediu«s  in 
either  paragraph  (e)(2)  (ii)  or  (iii)  of  this 
section  that  each  closed  biological 
treatment  process  used  to  comply  with 
§63.1256  (g)(8)(ii),  (g)(9)(ii),  (g)(ll),  or 
(g)(12)  achieves  the  conditions  specified 
for  compliance.  If  an  open  biological 
treatment  unit  is  used  to  comply  with 
§63.1256  (g)(8)(ii).  (g)(9)(ii),  (g)(ll).  or 
(g)(12),  the  owner  or  operator  shall 
comply  with  the  performance  test 
requirements  in  paragraph  (e)(2)(iii)  of 
this  section. 

(ii)  Design  evaluation.  A  design 
evaluation  and  supporting 
documentation  that  addresses  the 
operating  characteristics  of  the 
treatment  process  and  that  is  based  on 
operation  at  a  wastewater  stream  flow 
rate  and  a  concentration  under  which  it 
would  be  most  difflcult  to  demonstrate 
compliance.  For  closed  biological 
treatment  processes,  the  percent 
reduction  from  removal/destruction  in 
the  treatment  unit  and  control  device 
shall  be  determined  by  a  mass  balance 
over  the  unit.  The  mass  flow  rate  of 
soluble  and/or  partially  soluble  HAP 
compounds  exiting  the  treatment 
process  shall  be  the  sum  of  the  mass 
flow  rate  of  soluble  and/or  partially 
soluble  HAP  compounds  in  the 
wastewater  stream  exiting  the  biological 
treatment  process  and  the  mass  flow 
rate  of  the  vented  gas  stream  exiting  the 
control  device.  The  mass  flow  rate 
entering  the  treatment  process  minus 
the  mass  flow  rate  exiting  the  process 
determines  the  actual  mass  removal. 
Compounds  that  meet  the  requirements 
specified  in  paragraph  (e)(2)(iii)(A)(4)  of 
this  section  are  not  required  to  be 
included  in  the  design  evaluation;  the 
term  "performance  test"  in  paragraph 
(e)(2)(iii)(A)(4)  of  this  section  shall 
mean  "design  evaluation"  for  the 
purposes  of  this  paragraph. 


(iii)  Performance  tests.  Performance 
tests  shall  be  conducted  using  test 
methods  and  procedures  that  meet  the 
applicable  requirements  specified  in 
paragraphs  (e)(2)(iii)(A)  through  (G)  of 
this  section. 

(A)  General.  This  paragraph  specifies 
the  general  procedures  for  performance 
tests  that  are  conducted  to  demonstrate 
compliance  of  a  treatment  process  with 
the  control  requirements  specified  in 
§  63.1256(g). 

(1)  Representative  process  unit 
operating  conditions.  Compliance  shall 
be  demonstrated  for  representative 
operating  conditions.  Operations  during 
periods  of  malfunction  and  periods  of 
nonoperation  shall  not  constitute 
representative  conditions.  The  owner  or 
operator  shall  record  the  process 
information  that  is  necessary  to 
document  operating  conditions  during 
the  test. 

(2)  Representative  treatment  process 
operating  conditions.  Performance  tests 
shall  be  conducted  when  the  treatment 
process  is  operating  at  a  representative 
inlet  flow  rate  and  concentration.  If  the 
treatment  process  will  be  operating  at 
several  diflFerent  sets  of  representative 
operating  conditions,  the  owner  or 
operator  shall  comply  with  paragraphs 
(e)(2)(iii)(A)(2)(i)  and  [ii)  of  this  section. 
The  owmer  or  operator  shall  record 
information  that  is  necessary  to 
document  treatment  process  or  control 
device  operating  conditions  during  the 
test. 

(j)  Range  of  operating  conditions.  If 
the  treatment  process  will  be  operated  at 
several  different  sets  of  representative 
operating  conditions,  performance 
testing  over  the  entire  range  is  not 
required.  In  such  cases,  the  performance 
test  results  shall  be  supplemented  with 
modeling  and/or  engineering 
assessments  to  demonstrate 
performance  over  the  operating  range. 

(//)  Consideration  of  residence  time.  If 
concentration  and/or  flow  rate  to  the 
treatment  process  are  not  relatively 
constant  (i.e.,  comparison  of  inlet  and 
outlet  data  will  not  be  representative  of 
performance),  the  owner  or  operator 
shall  consider  residence  time,  when 
determining  concentration  and  flow 
rate. 

(5)  Testing  equipment.  All  testing 
equipment  shall  be  prepared  and 
installed  as  specified  in  the  appHcable 
test  methods,  or  as  approved  by  the 
Administrator. 

(4)  Compounds  not  required  to  be 
considered  in  performance  tests. 
Compounds  that  meet  the  requirements 
specified  in  (e)(2)(iii)(A)(4)(/),  [ii),  or  [Hi) 
of  this  section  are  not  required  to  be 
included  in  the  performance  test. 
Concentration  measurements  based  on 
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Method  305  shall  be  adjusted  by 
dividing  each  concentration  by  the 
compound-specific  Fm  factor  listed  in 
Table  8  of  this  subpart.  Concentration 
measurements  based  on  methods  other 
than  Method  305  shall  not  be  adjusted 
by  the  compound-specific  Fm  factor 
listed  in  Table  8  of  this  subpart. 

(y)  Compounds  not  used  or  produced 
by  the  PMPU;  or 

[ii]  Compoimds  with  concentrations  at 
the  POD  that  are  below  1  ppmw;  or 

[in)  Compounds  with  concentrations 
at  the  POD  that  are  below  the  lower 
detection  limit  where  the  lower 
detection  limit  is  greater  than  1  ppmw. 
The  method  shall  be  an  analytical 
method  for  wastewater  which  has  the 
compound  of  interest  as  a  target  analyte. 

(5)  Treatment  using  a  series  of 
treatment  processes.  In  all  cases  where 
the  wastewater  provisions  in  this 
subpart  allow  or  require  the  use  of  a 
treatment  process  to  comply  with 
emissions  limitations,  the  owner  or 
operator  may  use  multiple  treatment 
processes.  The  owner  or  operator 
complying  with  the  requirements  of 
§63.1256(g)(7)(i),  when  wastewater  is 
conveyed  by  hard-piping,  shall  comply 
with  either  paragraph  (e)(2)(iii)(A)(5)(i) 
or  (jj)  of  this  section.  The  owner  or 
operator  complying  with  the 
requirements  of  §  63.1256(g)(7)(ii)  shall 
comply  with  the  requirements  of 
paragraph  (e)(2)(iii)(A)(5)(ii)  of  this 
section. 

(i)  The  owner  or  operator  shall 
conduct  the  performance  test  across 
each  series  of  treatment  processes.  For 
each  series  of  treatment  processes,  inlet 
concentration  and  flow  rate  shall  be 
measured  either  where  the  wastewater 
enters  the  first  treatment  process  in  a 
series  of  treatment  processes,  or  prior  to 
the  first  treatment  process  as  specified 
in  paragraph  (e)(2)(iii){A)(6)  of  this 
section.  For  each  series  of  treatment 
processes,  outlet  concentration  and  flow 
rate  shall  be  measured  where  the 
wastewater  exits  the  last  treatment 
process  in  the  series  of  treatment 
processes,  except  when  the  last 
treatment  process  is  an  open  or  a  closed 
aerobic  biological  treatment  process 
demonstrating  compliance  by  using  the 
procedures  in  paragraphs  (e)(2)(iiiKE)  or 
(F)  of  this  section.  When  the  last 
treatment  process  is  either  an  open  or  a 
closed  aerobic  biological  treatment 
process  demonstrating  compliance  by 
using  the  procedures  in  paragraphs 
(e)(2)(iii){E)  or  (F)  of  this  section,  inlet 
and  outlet  concentrations  and  flow  rates 
shall  be  measured  at  the  inlet  and  outlet 
to  the  series  of  treatment  processes  prior 
to  the  biological  treatment  process  and 
at  the  inlet  to  the  biological  treatment 
process,  except  as  provided  in 


paragraph  (e)(2)(iii)(A)(6)(ii)  of  this 
section.  The  mass  flow  rate  destroyed  in 
the  biological  treatment  process  for 
which  compliance  is  demonstrated 
using  paragraph  {e)(2)(iii){E)  or  (F)  of 
this  section  shall  be  added  to  the  mass 
flow  rate  removed  or  destroyed  in  the 
series  of  treatment  units  before  the 
biological  treatment  unit.  This  sum  shall 
be  used  to  calculate  the  overall  control 
efficiency. 

[ii]  The  owner  or  operator  shall 
conduct  the  performance  test  across 
each  treatment  process  in  the  series  of 
treatment  processes.  The  mass  flow  rate 
removed  or  destroyed  by  each  treatment 
process  shall  be  added  together  and  the 
overall  control  efficiency  calculated  to 
determine  whether  compliance  has  been 
demonstrated  using  paragraphs 
{e)(2)(iii)(C),  (D),  (E),  (F),  or  (G)  of  this 
section,  as  applicable.  If  a  biological 
treatment  process  is  one  of  the  treatment 
processes  in  the  series  of  treatment 
processes,  the  inlet  to  the  biological 
treatment  process  shall  be  the  point  at 
which  the  wastewater  enters  the 
biological  treatment  process,  or  the  inlet 
to  the  equalization  tank  if  all  the  criteria 
of  paragraph  (e)(2)(iii){A)(6)(ii')  of  this 
section  are  met. 

(6)  The  owner  or  operator  determining 
the  inlet  for  purposes  of  demonstrating 
compliance  with  paragraph  (e)(2)(iii)(E), 
or  (F)of  this  section  may  elect  to  comply 
with  paragraph  (e)(2)(iii)(A)(6)(j)  or  (j7) 
of  this  section. 

(i)  When  wastewater  is  conveyed 
exclusively  by  hard-piping  from  the 
point  of  determination  to  a  treatment 
process  that  is  either  the  only  treatment 
process  or  the  first  in  a  series  of 
treatment  processes  (i.e.,  no  treatment 
processes  or  other  waste  management 
units  are  used  upstream  of  this 
treatment  process  to  store,  handle,  or 
convey  the  wastewater),  the  inlet  to  the 
treatment  process  shall  be  at  any 
location  from  the  point  of  determination 
to  where  the  wastewater  stream  enters 
the  treatment  process.  When  samples 
are  taken  upstream  of  the  treatment 
process  and  before  wastewater  streams 
have  converged,  the  owner  or  operator 
shall  ensure  that  the  mass  flow  rate  of 
all  affected  wastewater  is  accounted  for 
when  using  §63.1256(g)(8)(ii),  (g)(9)(ii) 
or  (g)(12)  of  this  subpart  to  comply  and 
that  the  mass  flow  rate  of  all 
wastewater,  not  just  affected 
wastewater,  is  accounted  for  when  using 
§63.1256(g)(ll)  to  comply,  except  as 
provided  in  paragraph  (e)(2)(iii)(A)(4)  of 
this  section. 

[ii)  The  owner  or  operator  may 
consider  the  inlet  to  the  equalization 
tank  as  the  inlet  to  the  biological 
treatment  process  if  the  wastewater  is 
conveyed  by  hard-piping  from  either  the 


last  previous  treatment  process  or  the 
point  of  determination  to  the 
equalization  tank;  or  the  wastewater  is 
conveyed  from  the  equalization  tank 
exclusively  by  hard-piping  to  the 
biological  treatment  process  and  no 
treatment  processes  or  other  waste 
management  units  are  used  to  store, 
handle,  or  convey  the  wastewater 
between  the  equalization  tank  and  the 
biological  treatment  process;  or  the 
equalization  tank  is  equipped  with  a  — 
fixed  roof  and  a  closed-vent  system  that 
routes  emissions  to  a  control  device  that 
meets  the  requirements  of 
§63.1256(b)(lKi)  through  (iv)  and 
§63.1256(b)(2Ki).  The  outlet  from  the 
series  of  treatment  processes  prior  to  the 
biological  treatment  process  is  the  point 
at  which  the  wastewater  exits  the  last 
treatment  process  in  the  series  prior  to 
the  equalization  tank,  if  the  equalization 
tank  and  biological  treatment  process 
are  part  of  a  series  of  treatment 
processes.  The  owner  or  operator  shall 
ensure  that  the  mass  flow  rate  of  all 
affected  wastewater  is  accounted  for 
when  using  §63.1256(g)(9)(ii)  or  (12)  to 
comply  and  that  the  mass  flow  rate  of 
all  wastewater,  not  just  affected 
wastewater  is  accounted  for  when  using 
§63.1256(g)(ll)  to  comply,  except  as 
provided  in  paragraph  (e)(2)(iii)(AK4)  of 
this  section. 

(B)  Noncombustion  treatment 
process — concentration  limits.  This 
paragraph  applies  to  performance  tests 
that  are  conducted  to  demonstrate 
compliance  of  a  noncombustion 
treatment  process  with  the  ppmw 
wastewater  stream  concentration  limits 
at  the  outlet  of  the  treatment  process. 
This  compliance  option  is  specified  in 
§63.1256(g)(8)(i)  and  (9)(i).  Wastewater 
samples  shall  be  collected  using 
sampling  procedures  which  minimize 
loss  of  organic  compounds  during 
sample  collection  and  analysis  and 
maintain  sample  integrity  per  paragraph 
(b)(10)(iii)  of  this  section.  Samples  shall 
be  collected  and  analyzed  using  the 
procedures  specified  in  paragraphs 
(b)(10)(i),  (ii),  and  (iii)  of  this  section. 
Samples  may  be  grab  samples  or 
composite  samples.  Samples  shall  be 
taken  at  approximately  equally  sfiaced 
time  intervals  over  a  1-hour  period. 
Each  1-hour  period  constitutes  a  run, 
and  the  performance  test  shall  consist  of 
a  minimum  of  three  runs.  Concentration 
measurements  based  on  methods  other 
than  Method  305  may  be  adjusted  by 
multiplying  each  concentration  by  the 
compound-specific  Fm  factor  listed  in 
Table  8  of  this  subpart.  (For  afl'ected 
wastewater  streams  that  contains  both 
partially  soli  ble  and  soluble  HAP 
compounds,  compliance  is 
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demonstrated  only  if  the  sum  of  the 
concentrations  of  partially  soluble  HAP 
compounds  is  less  than  50  ppmw,  and 
the  sum  of  the  concentrations  of  soluble 
HAP  compounds  is  less  than  520 
ppmw.) 

(C)  Noncombustion,  nonbiological 
treatment  process:  percent  mass 
removal/destruction  option.  This 
paragraph  applies  to  performance  tests 
that  are  conducted  to  demonstrate 
compliance  of  a  noncombustion, 
nonbiological  treatment  process  with 
the  percent  mass  removal  limits 
specified  in  §63.1256(g)(8)(ii)  and  (9)(ii) 
for  partially  soluble  and  soluble  HAP 
compounds,  respectively.  The  owner  or 
operator  shall  comply  with  the 
requirements  specified  in  paragraphs 
(e)(2Miii)(C)(l)  through  (5)  of  this 
section. 

(1)  Concentration.  The  concentration 
of  partially  soluble  and/or  soluble  HAP 


compounds  entering  and  exiting  the 
treatment  process  shall  be  determined 
as  provided  in  this  paragraph. 
Wastewater  samples  shall  be  collected 
using  sampling  procedures  which 
minimize  loss  of  organic  compounds 
during  sample  collection  and  analysis 
and  maintain  sample  integrity  per 
paragraph  (b)(10)(v)  of  this  section.  The 
method  shall  be  an  analytical  method 
for  wastewater  which  has  the  compound 
of  interest  as  a  target  analyte.  Samples 
may  be  grab  samples  or  composite 
samples.  Samples  shall  be  taken  at 
approximately  equally  spaced  time 
intervals  over  a  1-hour  period.  Each  1- 
hour  period  constitutes  a  run,  and  the 
performance  test  shall  consist  of  a 
minimum  of  three  runs.  Concentration 
measurements  based  on  Method  305 
shall  be  adjusted  by  dividing  each 
concentration  by  the  compound-specific 
Fm  factor  listed  in  Table  8  of  this 


subpart.  Concentration  measurements 
based  on  methods  other  than  Method 
305  shall  not  be  adjusted  by  the 
compound-specific  Fm  factor  listed  in 
Table  8  of  this  subpart. 

(2)  Flow  rate.  The  flow  rate  of  the 
entering  and  exiting  wastewater  streams 
shall  be  determined  using  inlet  and 
outlet  flow  meters,  respectively.  Where 
the  outlet  flow  is  not  greater  than  the 
inlet  flow,  a  single  flow  meter  may  be 
used,  and  may  be  used  at  either  the  inlet 
or  outlet.  Flow  rate  measurements  shall 
be  taken  at  the  same  time  as  the 
concentration  measurements. 

(3)  Calculation  of  mass  flow  rate— for 
noncombustion,  nonbiological 
treatment  processes.  The  mass  flow 
rates  of  partially  soluble  and/or  soluble 
HAP  compounds  entering  and  exiting 
the  treatment  process  are  calculated 
using  Equations  44  and  45  of  this 
subpart. 


QMW,  = 


T,a,k  J 


(Eq.44) 


QMWb  = 


p*10' 


f  P 

£(Qb.k*CT.b.k) 

^k=l 


(Eq.45) 


Where: 

QMW„  QMWb  =  mass  flow  rate  of 
partially  soluble  or  soluble  HAP 
compounds,  average  of  all  runs,  in 
wastewater  entering  (QMWJ  or 
exiting  (QMWb)  the  treatment 
process,  kg/hr 

P  =  density  of  the  wastewater,  kg/m^ 

Q»,k.  Qbb.k  =  volumetric  flow  rate  of 
wastewater  entering  (Qa.iJ  or  exiting 
(Qb.k)  the  treatment  process  during 
each  run  k,  m^/hr 

Cr^k.  CT.b.k  =  total  concentration  of 
partially  soluble  or  soluble  HAP 
compounds  in  wastewater  entering 
(CxAk)  or  exiting  (CT.b,k)  the 
treatment  process  during  each  run 
k,  ppmw 

p  =  number  of  runs 

k  =  identifier  for  a  run 

10*  =  conversion  factor,  mg/kg 

(4)  Percent  removal  calculation  for 
mass  flow  rate.  The  percent  mass 
removal  across  the  treatment  process 
shall  be  calculated  as  follows: 

^^QMW,-QMW,^ 

QMW.  '^ 

Where: 

E  =  removal  or  destruction  efficiency  of 
the  treatment  process,  percent 


QMWa,  QMWb  =  mass  flow  rate  of 
partially  soluble  or  soluble  HAP 
compounds  in  wastewater  entering 
(QMWJ  and  exiting  (QMWb)  the 
treatment  process,  kg/hr  (as 
calculated  using  Equations  44  and 
45  of  this  subpart) 

(5)  Compare  mass  removal  efficiency 
to  required  efficiency.  Compare  the  mass 
removal  efficiency  (calculated  in 
Equation  44  of  this  subpart)  to  the 
required  efficiency  as  specified  in 
§63.1256(g)(8){ii)  or  {9)(ii).  If  complying 
with  §  63.1256(g)(8)(ii),  compliance  is 
demonstrated  if  the  mass  removal 
efficiency  is  99  percent  or  greater.  If 
complying  with  §  63.1256(g)(9)(ii), 
compliance  is  demonstrated  if  the  mass 
removal  efficiency  is  90  percent  or 
greater. 

(D)  Combustion  treatment  processes: 
percent  mass  removal/destruction 
option.  This  paragraph  applies  to 
performance  tests  that  are  conducted  to 
demonstrate  compliance  of  a 
combustion  treatment  process  with  the 
percent  mass  destruction  limits 
specified  in  §63.1256(g)(8)(ii)  for 
partially  soluble  HAP  compounds,  and/ 
or  §  63.1256(g)(9)(ii)  for  soluble  HAP 
compounds.  The  owner  or  operator 
shall  comply  with  the  requirements 


specified  in  paragraphs  (e)(2)(iii)(D)(l)    . 
through  [8)  of  this  section. 

[1]  Concentration  in  wastewater 
stream  entering  the  combustion 
treatment  process.  The  concentration  of 
partially  soluble  and/or  soluble  HAP 
compounds  entering  the  treatment 
process  shall  be  determined  as  provided 
in  this  paragraph.  Wastewater  samples 
shall  be  collected  using  sampling 
procedures  which  minimize  loss  of 
organic  compounds  during  sample 
collection  and  analysis  and  maintain 
sample  integrity  per  paragraph  (b)(10){v) 
of  this  section.  The  method  shall  be  an 
analytical  method  for  wastewater  which 
has  the  compound  of  interest  as  a  target 
analyte.  Samples  may  be  grab  samples 
or  composite  samples.  Samples  shall  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  period. 
Each  1-hour  period  constitutes  a  run, 
and  the  performance  test  shall  consist  of 
a  minimum  of  three  runs.  Concentration 
measurements  based  on  Method  305  of 
appendix  A  of  this  part  shall  be  adjusted 
by  dividing  each  concentration  by  the 
compound-specific  Fm  factor  listed  in 
Table  8  of  this  subpart.  Concentration 
measurements  based  on  methods  other 
than  Method  305  shall  not  be  adjusted 
by  the  compound-specific  Fm  factor 
listed  in  Table  8  of  this  subpart. 
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[2)  Flow  rate  of  wastewater  entering 
the  combustion  treatment  process.  The 
flow  rate  of  the  wastewater  stream 
entering  the  combustion  treatment 
process  shall  be  determined  using  an 
inlet  flow  meter.  Flow  rate 


measurements  shall  be  taken  at  the  same    of  partially  soluble  and/or  soluble  HAP 


time  as  the  concentration 
measurements. 

(3)  Calculation  of  mass  flow  rate  in 
wastewater  stream  entering  combustion 
treatment  processes.  The  mass  flow  rate 


compoimds  entering  the  treatment 
process  is  calculated  as  follows: 


QMW,  = 


T^k, 


(Eq.47) 


Where: 

QMW.  =  mass  flow  rate  of  partially 
soluble  or  soluble  HAP  compounds 
entering  the  combustion  unit,  kg/hr 

n=  density  of  the  wastewater  stream,  kg/ 
m3 

Q^  =  voliunetric  flow  rate  of 

wastewater  entering  the  combustion 
imit  during  run  k.  m^/hr 

Ctjlx  =  total  concentration  of  partially 
soluble  or  soluble  HAP  compounds 
in  the  wastewater  stream  entering 
the  combustion  unit  during  run  k, 
ppmw 

p  =  number  of  runs 

k  =  identifier  for  a  run 
(4)  Concentration  in  vented  gas 

stream  exiting  the  combustion  treatment 


process.  The  concentration  of  partially 
soluble  and/or  soluble  HAP  compounds 
(or  TOC)  exiting  the  combustion 
treatment  process  in  any  vented  gas 
stream  shall  be  determined  as  provided 
in  this  paragraph.  Samples  may  be  grab 
samples  or  composite  samples.  Samples 
shall  be  taken  at  approximately  equally 
spaced  time  intervals  over  a  1-hour 
period.  Each  1-hour  period  constitutes  a 
run,  and  the  performance  test  shall 
consist  of  a  minimimi  of  three  runs. 
Concentration  measurements  shall  be 
determined  using  Method  18  of  40  CFR 
part  60,  appendix  A.  Alternatively,  any 
other  test  method  validated  according  to 
the  procediues  in  Method  301  of 
appendix  A  of  this  part  may  be  used. 


(5)  Volumetric  flow  rate  of  vented  gas 
stream  exiting  the  combustion  treatment 
process.  The  volumetric  flow  rate  of  the 
vented  gas  stream  exiting  the 
combustion  treatment  process  shall  be 
determined  using  Method  2,  2A.  2C,  or 
2D  of  40  CFR  part  60,  appendix  A,  as 
appropriate.  Volumetric  flow  rate 
measiuements  shall  be  taken  at  the  same 
time  as  the  concentration 
measurements. 

(6)  Calculation  of  mass  flow  rate  of 
vented  gas  stream  exiting  combustion 
treatment  processes.  The  mass  flow  rate 
of  partially  soluble  and/or  soluble  HAP 
compoimds  in  a  vented  gas  stream 
exiting  the  combustion  treatment 
process  shall  be  calculated  as  follows: 


QMGb=K2* 


X(CGb,*MWi) 


Vi=l 


QGt 


(Eq.48) 


where: 

QMGb  =  mass  rate  of  TOC  (minus 
methane  and  ethane)  or  total 
partially  soluble  and/or  soluble 
HAP,  in  vented  gas  stream,  exiting 
(QMGb)  the  combustion  device,  dry 
basis,  kg/hr 

CGbj  =  concentration  of  TOC  (minus 
methane  and  ethane)  or  total 
partially  soluble  and/or  soluble 
HAP,  in  vented  gas  stream,  exiting 
(CGbj)  the  combustion  device,  dry 
basis,  ppmv 

MWi  =  molecular  weight  of  a 

component,  kilogram/kilogram- 
mole 

QGb  =  flow  rate  of  gas  stream  exiting 
(QGb)  the  combustion  device,  dry 
standard  cubic  meters  per  hour 

K2  =  constant,  41.57  x  10"'  (parts  per 
million)  ~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram), 
where  standard  temperature  (gram- 
mole  per  standard  cubic  meter)  is 
20»C 

i  =  identifier  for  a  compound 

n  =  number  of  components  in  the 
sample 
(7)  Destruction  efflciency  calculation. 

The  destruction  efficiency  of  the 


combustion  unit  for  partially  soluble 
and/or  soluble  HAP  compounds  shall  be 
calculated  as  follows: 


QMW, 


(Eq.  49) 


Where: 

E  =  destruction  efficiency  of  partially 
soluble  or  soluble  HAP  compounds 
for  the  combustion  unit,  percent 

QMW2«  =  mass  flow  rate  of  partially 
soluble  or  soluble  HAP  compounds 
entering  the  combustion  unit,  kg/hr 

QMGb  =  mass  flow  rate  of  TOC  (minus 
methane  and  ethane)  or  partially 
soluble  and/or  soluble  HAP 
compounds  in  vented  gas  stream 
exiting  the  combustion  treatment 

frocess,  kg/hr 
Compare  mass  destruction 
efficiency  to  required  efficiency. 
Compare  the  mass  destruction  efficiency 
(calculated  in  Equation  49  of  this 
subpart)  to  the  required  efficiency  as 
specified  in  §63.1256(g)(8)(ii)  or 
(g)(9)(ii).  If  complying  with 
§63.1256(g)(8)(ii),  compliance  is 
demonstrated  if  the  mass  destruction 
efficiency  is  99  percent  or  greater.  If 
complying  with  §  63.1256(g)(9)(ii). 


compliance  is  demonstrated  if  the  mass 
destruction  efficiency  is  90  percent  or 
greater. 

(E)  Open  or  closed  aerobic  biological 
treatment  processes:  95-percent  mass 
destruction  option.  This  paragraph 
applies  to  performance  tests  that  are 
conducted  for  open  or  closed  aerobic 
biological  treatment  processes  to 
demonstrate  compliance  with  the  95- 
percent  mass  destruction  provisions  in 
§63.1256(g)(ll)  for  partially  soluble 
and/or  soluble  HAP  compounds. 

(1)  Concentration  in  wastewater 
stream.  The  concentration  of  partially 
soluble  and/or  soluble  HAP  as  provided 
in  this  paragraph.  Concentration 
measurements  to  determine  E  shall  be 
taken  as  provided  in  paragraph 
(e)(2)(iii)(A)(5)  of  this  section  for  a  series 
of  treatment  processes.  Wastewater 
samples  shall  be  collected  using 
sampling  procedures  which  minimize 
loss  of  organic  compoimds  during 
sample  collection  and  analysis  and 
maintain  sample  integrity  per  paragraph 
(b)(10)(v)  of  this  section.  The  method 
shall  be  an  analytical  method  for 
wastewater  which  has  the  compound  of 
interest  as  a  target  analyte.  Samples  may 
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be  grab  samples  or  composite  samples. 
Samples  shall  be  taken  at  approximately 
equally  spaced  time  intervals  over  a  1- 
hour  period.  Each  1-hour  period 
constitutes  a  run,  and  the  performance 
test  shall  consist  of  a  minimum  of  three 
runs.  Concentration  measurements 
based  on  Method  305  shall  be  adjusted 
by  dividing  each  concentration  by  the 
compound-specific  Fm  factor  listed  in 
Table  8  of  this  subpart.  Concentration 
measurements  based  on  methods  other 
than  Method  305  shall  not  be  adjusted 
by  the  compound-specific  Fm  factor 
listed  in  Table  8  of  this  subpart. 

(2)  Flow  rate.  Flow  rate  measurements 
to  determine  E  shall  be  taken  as 
provided  in  paragraph  (e)(2)(iii)(A)(5)  of 
this  section  for^a  series  of  treatment 
processes.  Flow  rate  shall  be  determined 
using  inlet  and  outlet  flow  measurement 


devices.' Where  the  outlet  flow  is  not 
greater  than  the  inlet  flow,  a  single  flow 
measurement  device  may  be  used,  and 
may  be  used  at  either  the  inlet  or  outlet. 
Flow  rate  measurements  shall  be  taken 
at  the  same  time  as  the  concentration 
measurements. 

(3)  Destruction  efficiency.  The  owner 
or  operator  shall  comply  with  the 
provisions  in  either  paragraph 
(e)(2)(iii)(E)(3){i),  (j7)  or  (Hi)  of  this 
section.  Compliance  is  demonstrated  if 
the  destruction  efficiency,  E,  is  equal  to 
or  greater  than  95  percent. 

(i)  If  the  performance  test  is  performed 
across  the  open  or  closed  biological 
treatment  system  only,  compliance  is 
demonstrated  if  E  is  equal  to  Fbio.  where 
E  is  the  destruction  efficiency  of 
partially  soluble  and/or  soluble  HAP 
compounds  and  Fbio  is  the  site-specific 


Action  of  partially  soluble  and/or 
soluble  HAP  compounds  biodegraded. 
Fbio  shall  be  determined  as  specified  in 
paragraph  (e)(2)(iii)(E)(4)  of  this  section 
and  appendix  C  of  subpart  G  of  this 
part. 

(ji)  If  compliance  is  being 
demonstrated  in  accordance  with 
paragraphs  (e)(2)(iii)(A)(5)(j)  or  (//)  of 
this  section,  the  removal  efficiency  shall 
be  calculated  using  Equation  49  of  this 
subpart.  When  complying  with 
paragraph  (e)(2)(iii)(A)(5)(j)  of  this 
section,  the  series  of  nonbiological 
treatment  processes  comprise  one 
treatment  process  segment.  When 
complying  with  paragraph 
(e)(2)(iii)(A)(5)(i7)  of  this  section,  each 
nonbiological  treatment  process  is  a 
treatment  process  segment. 


X(QMW.,-QMW,,)  -KQMWbi,*Fbio 

^     Nonbiotreatment  HAP  load  removal  +  Biotreatment  HAP  kMd  removal     \,=\                               J  ,^    „^ 

E  = — r— ^ — : =  -=^ (Eq.  50) 


Total  influent  HAP  load 


QMW, 


all 


Where: 

QMW^i  =  the  soluble  and/or  partially 
soluble  HAP  load  entering  a 
treatment  process  segment 

QMWb.i  =  the  soluble  and/or  partially 
soluble  HAP  load  exiting  a 
treatment  process  segment 

n  =  the  number  of  treatment  process 
segments 

i  a  identifier  for  a  treatment  process 
element 

QMWbio  =  the  inlet  load  of  soluble  and/ 
or  partially  soluble  HAP  to  the 
biological  treatment  process.  The 
inlet  is  defined  in  accordance  with 
paragraph  (e)(2)(iii)(A)(6)  of  this 
section.  If  complying  with 
paragraph  (e)(2)(iii)(A)(6)(ii)  of  this 
section,  QMWbK>  is  equal  to  QMWb.n 

Fbio  =  site-specific  fraction  of  soluble 
and/or  partially  soluble  HAP 
compoimds  biodegraded.  Fbto  shall 
be  determined  as  specified  in 
paragraph  (e)(2)(iii)(E)(4)  of  this 
section  and  Appendix  C  of  subpart 
G  of  this  part. 

QMWiji  =  the  total  soluble  and/or 
partially  soluble  HAP  load  to  be 
treated. 

[4]  Site-specific  fraction  biodegraded 
(Fbio).  The  procedures  used  to  determine 
the  compound-specific  kinetic 
parameters  for  use  in  calculating  Fbio 
differ  for  the  compoimds  listed  in 
Tables  2  and  3  of  this  subpart.  An  owner 
or  operator  shall  calculate  Fmo  as 
specified  in  either  paragraph 
(e)(2)(iii)(E)(4)(i)  or  (ii)  of  this  section. 


(j)  For  biological  treatment  processes 
that  do  not  meet  the  definition  for 
enhanced  biological  treatment  in 
§  63.1251,  the  owner  or  operator  shall 
determine  the  Fbio  for  the  compounds  in 
Tables  2  and  3  of  this  subpart  using  any 
of  the  procedures  in  appendix  C  to  part 
63,  except  procedure  3  (inlet  and  outlet 
concentration  measurements).  (The 
symbol  "Fbio"  represents  the  site- 
specific  fraction  of  an  individual 
partially  soluble  or  soluble  HAP 
compound  that  is  biodegraded.) 

(ii)  If  the  biological  treatment  process 
meets  the  definition  of  "enhanced 
biological  treatment  process"  in 
§  63.1251,  the  owner  or  operator  shall 
determine  Fbio  for  the  compounds  in 
Table  2  of  this  subpart  using  any  of  the 
procedures  specified  in  appendix  C  to 
part  63.  The  owner  or  operator  shall 
calculate  Fbio  for  the  compoimds  in 
Table  3  of  this  subpart  using  the 
defaults  for  first  order  biodegradation 
rate  constants  (K|)  in  Table  9  of  this 
subpart  and  follow  the  procedure 
explained  in  Form  m  of  appendix  C,  40 
CFR  part  63,  or  any  of  the  procedures 
specified  in  appendix  C  of  40  CFR  part 
63. 

(F)  Open  or  closed  aerobic  biological 
treatment  processes:  percent  removal  for 
partially  soluble  or  soluble  HAP 
compounds.  This  paragraph  applies  to 
the  use  of  performance  tests  that  are 
conducted  for  open  or  closed  aerobic 
biological  treatment  processes  to 
demonstrate  compliance  with  the 
percent  removal  provisions  for  either 


partially  soluble  HAP  compounds  in 
§63.1256(g)(8)(ii)  or  soluble  HAP 
compounds  in  §63.1256(g)(9)(ii)  or 
(g)(12).  The  owner  or  operator  shall 
comply  with  the  provisions  in 
paragraph  (e)(2)(iii)(E)  of  this  section, 
except  diat  compliance  with 
§  63.1256(g)(8)(ii)  shall  be  demonstrated 
when  E  is  equal  to  or  greater  than  99 
percent,  compliance  with 
§63.1256(g)(9)(ii}  shall  be  demonstrated 
when  E  is  equal  to  or  greater  than  90 
percent,  and  compliance  with 
§  63.1256(g)(12)  shall  be  demonstrated 
when  E  is  equal  to  or  greater  than  99 
percent. 

(G)  Closed  biological  treatment 
processes:  percent  mass  removal  option. 
This  paragraph  applies  to  the  use  of 
performance  tests  that  are  conducted  for 
closed  biological  treatment  processes  to 
demonstrate  compliance  with  the 
percent  removal  provisions  in 
§§63.1256(g)(8)(ii).  (g)(9)(ii),  (g)(ll).  or 
(g)(12).  The  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  paragraphs  (e)(2}(iii](G)  (1)  through 
[4)  of  this  section. 

(1)  Comply  with  the  procedures 
specified  in  paragraphs  (e)(2)(iii)(C)  (1) 
through  (3)  of  this  section  to  determine 
characteristics  of  the  wastewater 
entering  the  biological  treatment  unit, 
except  that  the  term  "partially  soluble 
and/or  soluble  HAP"  shall  mean 
"soluble  HAP"  for  the  purposes  of  this 
section  if  the  owner  or  operator  is 
complying  with  §  63.1256(g)(9)(ii)  or 
(g)(12),  and  it  shall  mean  "partially 
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soluble  HAP"  if  the  owner  or  operator 
is  complying  with  §63.1256(g)(8)(ii). 

(2)  Comply  with  the  procedures 
specified  in  paragraphs  (e)(2)(iii)(D)  (4) 
through  (6)  of  this  section  to  determine 
the  characteristics  of  gas  vent  streams 
exiting  a  control  device,  with  the 
differences  noted  in  paragraphs 
(e){2)(iii)(G)(3)  (i)  and  [ii)  of  this  section. 


(/)  The  term  "partially  soluble  and/or 
soluble  HAP"  shall  mean  "soluble 
HAP"  for  the  purposes  of  this  section  if 
the  owTier  or  operator  is  complying  with 
§  63.1256(g)(9)(ii)  or  (g)(12),  and  it  shall 
mean  "partially  soluble  HAP"  if  the 
owmer  or  operator  is  complying  with 
§63.1256(g)(8)(ii). 


(ii)  The  term  "combustion  treatment 
process"  shall  mean  "control  device" 
for  the  purposes  of  this  section. 

(3)  Percent  removal/destruction 
calculation.  The  percent  removal  and 
destruction  across  the  treatment  unit 
and  any  control  device(s)  shall  be 
calculated  using  Equation  51  of  this 
subpart: 


E  = 


(qmw.  -(qmw,+qmgJ) 


QMW, 


(Eq.51) 


Where: 

E  =  removal  and  destruction  efficiency 
of  the  treatment  unit  and  control 
device(s),  percent 

QMWa,  QMWb  =  mass  flow  rate  of 
partially  soluble  or  soluble  HAP 
compounds  in  wastewater  entering 
(QMWa)  and  exiting  (QMWb)  the 
treatment  process,  kilograms  per 
hour  (as  calculated  using  Equations 
WWl  and  WW2) 

QMGb  =  mass  flow  rate  of  partially 

soluble  or  soluble  HAP  compounds 
in  vented  gas  stream  exiting  the 
combustion  treatment  process,  kg/ 
hr 

(4)  Compare  mass  removal/ 
destruction  efficiency  to  required 
efficiency.  Compare  the  mass  removal/ 
destruction  efficiency  (calculated  using 
Equation  51  of  this  subpart)  to  the 
required  efficiency  as  specified  in 
§63.1256(g)(8)(ii),  (g)(9)(ii).  (g){ll).or 
(g)(12).  If  complying  with 
§  63. 1256(g)(8)(ii),  compliance  is 
demonstrated  if  the  mass  removal/ 
destruction  is  99  percent  or  greater.  If 
complying  with  §63.1256(g)(9)(ii). 
compliance  is  demonstrated  if  the  mass 
removal/destruction  efficiency  is  90 
percent  or  greater.  If  complying  with 
§63.1256(g)(ll),  compliance  is 
demonstrated  if  the  mass  removal/ 
destruction  efficiency  is  95  percent  or 
greater.  If  complying  with 
§  63.1256(g)(12),  compliance  is 
demonstrated  if  the  mass  removal/ 
destruction  efficiency  is  99  percent  or 
greater. 

(3)  Compliance  with  control  device 
provisions.  Except  as  provided  in 
paragraph  (e)(3)(iv)  of  this  section,  an 
owner  or  operator  shall  demonstrate 
that  each  control  device  or  combination 
of  control  devices  achieves  the 
appropriate  conditions  specified  in 
§  63.1256(h)(2)  by  using  one  or  more  of 
the  methods  specified  in  paragraphs 
(e)(3)(i),  (ii),  or  (iii)  of  this  section. 


(i)  Performance  test  for  control 
devices  other  than  flares.  This 
paragraph  applies  to  performance  tests 
that  are  conducted  to  demonstrate 
compliance  of  a  control  device  with  the 
efficiency  limits  specified  in 
§  63.1256(h)(2).  If  complying  with  the 
95-percent  reduction  efficiency 
requirement,  comply  with  the 
requirements  specified  in  paragraphs 
(e)(3)(i)  (A)  through  (J)  of  this  section.  If 
complying  with  the  20  ppm  by  volume 
requirement,  comply  with  the 
requirements  specified  in  paragraphs 
(e)(3)(i)  (A)  through  (G)  and  (e)(3)(i)(J)  of 
this  section. 

(A)  General.  The  owner  or  operator 
shall  comply  with  the  general 
performance  test  provisions  in 
paragraphs  (e)(2)(iii)(A)  (1)  through  (4) 
of  this  section,  except  that  the  term 
"treatment  unit"  shall  mean  "control 
device"  for  the  purposes  of  this  section. 

(B)  Sampling  sites.  Sampling  sites 
shall  be  selected  using  Method  1  or  lA 
of  40  CFR  part  60,  appendix  A,  as 
appropriate.  For  determination  of 
compliance  with  the  95  percent 
reduction  requirement,  sampling  sites 
shall  be  located  at  the  inlet  and  the 
outlet  of  the  control  device.  For 
determination  of  compliance  with  the 
20  ppmv  limit,  the  sampling  site  shall 
be  located  at  the  outlet  of  the  control 
device. 

(C)  Concentration  in  gas  stream 
entering  or  exiting  the  control  device. 
The  concentration  of  total  organic  HAP 
or  TCXZ  in  a  gas  stream  shall  be 
determined  as  provided  in  this 
paragraph.  Samples  may  be  grab 
samples  or  composite  samples  (i.e., 
integrated  samples).  Samples  shall  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  period. 
Each  1-hour  period  constitutes  a  run, 
and  the  performance  test  shall  consist  of 
a  minimum  of  three  runs.  Concentration 
measurements  shall  be  determined 
using  Method  18  of  40  CFR  part  60, 
appendix  A.  Ahematively,  any  other 


test  method  validated  according  to  the 
procedures  in  Method  301  of  appendix 
A  of  this  part  may  be  used. 

(D)  Volumetric  flow  rate  of  gas  stream 
entering  or  exiting  the  control  device. 
The  volumetric  flow  rate  of  the  gas 
stream  shall  be  determined  using 
Method  2,  2 A.  2C,  or  2D  of  40  CFR  part 
60,  appendix  A,  as  appropriate. 
Volumetric  flow  rate  measurements 
shall  be  taken  at  the  same  time  as  the 
concentration  measurements. 

(E)  Calculation  of  TOC  concentration. 
The  owner  or  operator  shall  compute 
TOC  in  accordance  with  the  procedures 
in  paragraph  (a)(2)  of  this  section. 

(F)  Calculation  of  total  organic  HAP 
concentration.  The  owrner  or  operator 
determining  compliance  based  on  total 
organic  HAP  concentration  shall 
compute  the  total  organic  HAP 
concentration  in  accordance  with  the 
provisions  in  paragraph  (a)(2)  of  this 
section. 

(G)  Requirements  for  combustion 
control  devices.  If  the  control  device  is 
a  combustion  device,  the  owner  or 
operator  shall  correct  TOC  and  organic 
HAP  concentrations  to  3  percent  oxygen 
in  accordance  with  the  provisions  in 
paragraph  (a)(3)  of  this  section,  and 
demonstrate  initial  compliance  with  the 
requirements  for  halogenated  streams  in 
accordance  with  paragraph  (a)(6)  of  this 
section. 

(H)  Mass  rate  calculation.  The  mass 
rate  of  either  TOC  (minus  methane  and 
ethane)  or  total  organic  HAP  for  each 
sample  run  shall  be  calculated  using  the 
following  equations.  Where  the  mass 
rate  of  TOC  is  being  calculated,  all 
organic  compounds  (minus  methane 
and  ethane)  measured  by  methods 
specified  in  paragraph  (e)(3)(i)(C)  of  this 
section  are  summed  using  Equations  52 
and  53  of  this  subpart.  Where  the  mass 
rate  of  total  organic  HAP  is  being 
calculated,  only  soluble  and  partially 
soluble  HAP  compounds  shall  be 
summed  using  Equations  52  and  53. 
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QMG3=K2* 


£(CG.,)*(NfWO 


>QG, 


(Eq.52) 


QMGb=K2* 


I(CG.,)- 


(MWi) 


QG, 


(Eq.53) 


Where: 

CGiti.  CGbj  =  concentration  of  TOC  or 
total  organic  HAP,  in  vented  gas 
stream,  entering  (CG^i)  and  exiting 
(CGb.j)  the  control  device,  dry  basis, 
ppmv 

QMG„  QMGb  =  mass  rate  of  TOC  or 
total  organic  HAP,  in  vented  gas 
stream,  entering  (QMG.)  and  exiting 
(QMGb)  the  control  device,  dry 
basis,  kg/hr 

Mwi  =  molecular  weight  of  a  component, 
kilogram/kilogram-mole 

QGa,QGb  =  flow  rate  of  gas  stream 

entering  (QG.)  and  exiting  (QGb)  the 
control  device,  dry  standard  cubic 
meters  per  hour 

Kjsconstant,  41.57xl0~'  (parts  per 
million)  ~ '  (gram-mole  per  steindard 
cubic  meter)  (kilogram/gram), 
where  standard  temperature  (gram- 
mole  per  standard  cubic  meter)  is 
ZO'C 

i  s  identifier  for  a  compound 

n = number  of  components  in  the  sample 
(I)  Percent  reduction  calculation.  The 

percent  reduction  in  TOC  or  total 

organic  HAP  for  each  sample  run  shall 

be  calculated  using  Equation  54  of  this 

subpart: 


QMG. -QMGb 


E  = 


where: 


QMG. 


(100%)      (Eq.54) 


E  =  destruction  efficiency  of  control 

device,  percent 
QMG.,QMGb  =  mass  rate  of  TOC  or  total 
organic  HAP,  in  vented  gas  stream 
entering  and  exiting  (QMGb)  the 
control  device,  dry  basis,  kilograms 
per  hour 
(J)  Compare  mass  destruction 
efficiency  to  required  efficiency.  If 
complying  with  the  95-percent 
reduction  efficiency  requirement, 
compliance  is  demonstrated  if  the  mass 
destruction  efficiency  (calculated  in 
Equation  51  of  this  subpart)  is  95 


percent  or  greater.  If  complying  with  the 
20  ppmv  limit,  compliance  is 
demonstrated  if  the  outlet  TOC 
concentration  is  20  ppmv,  or  less. 

(ii)  Design  evaluation.  A  design 
evaluation  conducted  in  accordance 
with  the  provisions  in  paragraph  (a)(1) 
of  this  section.  Compounds  that  meet 
the  requirements  specified  in  ptuvgraph 
(e)(2)(iii)(A)(4)  of  this  section  are  not 
required  to  be  included  in  the  design 
evaluation. 

(iii)  Compliance  demonstration  for 
flares.  When  a  flare  is  used  to  comply 
with  §  63.1256(h),  the  owner  or  operator 
shall  comply  with  the  flare  provisions 
in  §  63.11(b).  An  owner  or  operator  is 
not  required  to  conduct  a  performance 
test  to  determine  percent  emission 
reduction  or  outlet  organic  HAP  or  TOC 
concentration  when  a  flare  is  used. 

(iv)  Exemptions  from  compliance 
demonstrations.  An  owner  or  operator 
using  any  control  device  specified  in 
paragraph  (a)(4)  of  this  section  is 
exempt  fi'om  the  requirements  in 
paragraphs  (e)(3)(i)  through  (e)(3)(iii)  of 
this  section  and  bom  the  requirements 
in  §  63.6(f). 

(f)  Pollution  prevention  alternative 
standard.  The  owner  or  operator  shall 
demonstrate  compliance  with 
§  63.1252(e)(2)  using  the  procedures 
described  in  paragraph  (f)(1)  and  (f)(3) 
of  this  section.  The  owner  or  operator 
shall  demonstrate  compliance  with 
§  63.1252(e)(3)  using  the  procedures 
described  in  paragraphs  (f)(2)  and  (f)(3) 
of  this  section. 

(1)  Compliance  is  demonstrated  when 
the  aimual  kg/kg  factor,  calculated 
according  to  the  procedure  in 
paragraphs  (f)(l){i)  and  (iii)  of  this 
section,  is  reduced  by  at  least  75  percent 
as  calculated  according  to  the  procedure 
in  paragraph  (f)(l)(i)  and  (ii)  of  this 
section. 

(i)  The  production-indexed  HAP 
consumption  factors  shall  be  calculated 


by  dividing  annual  consumption  of  total 
HAP  by  the  annual  production  rate,  per 
process.  The  production-indexed  total 
VOC  consumption  factor  shall  be 
calculated  by  dividing  annual 
consumption  of  total  VOC  by  the  annual 
production  rate,  per  process. 

(ii)  The  baseline  factor  is  calculated 
from  yearly  production  and 
consumption  data  for  the  first  3-year 
period  in  which  the  PMPU  was 
operational,  beginning  no  earlier  than 
the  1987  calendar  year,  or  for  a 
minimimi  period  of  12  months  from 
startup  of  the  process  until  the  present 
in  which  the  PMPU  was  operational  and 
data  are  available,  beginning  no  earlier 
than  the  1987  calendar  year. 

(iii)  The  annual  factor  is  calculated  on 
the  following  bases: 

(A)  For  continuous  processes,  the 
annual  factor  shall  be  calculated  every 
30  days  for  the  12-month  period 
preceding  the  30th  day  (30-day  rolling 
average). 

(B)  For  batch  processes,  the  annual 
factor  shall  be  calciUated  every  10 
batches  for  the  12-month  period 
preceding  the  10th  batch  (10-batch 
rolling  average).  The  annual  factor  shall 
be  calculated  every  5  batches  if  the 
number  of  batches  is  less  than  10  for  the 
12-month  period  preceding  the  10th 
batch  and  shall  be  calculated  every  year 
if  the  nimiber  of  batches  is  less  than  5 
for  the  12-month  period  preceding  the 
5th  batch. 

(2)  Compliance  is  demonstrated  when 
the  requirements  of  paragraphs  (f)(2)(i) 
through  (iv)  of  this  section  are  met. 

(i)  The  annual  kg/kg  factor,  calculated 
according  to  the  procedure  in 
paragraphs  (0(l)(i)  and  (f)(l)(iii)  of  this 
section,  is  reduced  to  a  value  equal  to 
or  less  than  50  percent  of  the  baseline 
factor  calculated  according  to  the 
procedure  in  paragraphs  (0(l)(i)  and  (ii) 
of  this  section. 
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(ii)  The  yearly  reductions  asscx:iated 
with  add-on  controls  that  meet  the 
criteria  of  §§  63.12520i)(3)(ii){A) 
through  (D)  must  be  equal  to  or  greater 
than  the  amounts  calculated  in 
paragraphs  (f)(2)(ii)(A)  and  (B)  of  this 
section: 

(A)  The  mass  of  HAP  calculated  using 
Equation  55  of  this  subpart: 

(kg  reduced],  =  (kg/kgJb(0.75  -PR)(kg 
produced].        (Eq.  55) 

Where: 

[kg/kgjb  =  the  baseUne  production- 
indexed  HAP  consumption  factor, 
in  kg/kg 

[kg  producedja  =  the  annual  HAP 
production  rate,  in  kg/yr 

[kg  reduced].  =  the  annual  reduction 
required  by  add-on  controls,  in  kg/ 

Pr  =  the  fractional  reduction  in  the 
annual  kg/kg  factor  achieved  using 
pollution  prevention  where  Pr  is 
>0.5 

(B)  The  mass  of  VOC  calciUated  using 
Equation  56  of  this  subpart: 

vex:  ^uced  =  (VFb..e  -  VFp  -  VF„„„.,) 
X  Mp™,        (Eq.  56) 

Where: 

VOCreduced  =  required  VOC  emission 

reduction  from  add-on  controls,  kg/ 

yr 
VFbMc  =  basehne  VOC  factor,  kg  VOC 

emitted/kg  production 
VFp  =  reduction  in  VOC  factor  achieved 

by  pollution  prevention,  kg  VOC 

emitted/kg  production 
VFrnnui  =  target  annual  VOC  factor,  kg 

VOC  emitted/kg  production 
Mpnid  =  production  rate,  kg/yr 

(iii)  Demonstration  that  the  criteria  in 
§63.1252(e){3)(ii)(A)  through  (D)  are 
met  shall  be  accomphshed  through  a 
description  of  the  control  device  and  of 
the  material  streams  entering  and 
exiting  the  control  device. 

(iv)  The  annual  reduction  achieved  by 
the  add-on  control  shall  be  quantified 
using  the  methods  described  in 
§  63.1257(d). 

(3)  Each  owner  or  operator  of  a  PMPU 
complying  with  the  P2  standard  shall 
prepare  a  P2  demonstration  summary 
that  shall  contain,  at  a  minimiun,  the 
following  information: 

(i)  Descriptions  of  the  methodologies 
and  forms  used  to  measure  and  record 
daily  consumption  of  HAP  compounds 
reduced  as  part  of  the  P2  standard. 


(ii)  E)escriptions  of  the  methodologies 
and  forms  used  to  measure  and  record 
daily  production  of  products  which  are 
included  in  the  P2  standard. 

(iii)  Supporting  documentation  for  the 
descriptions  provided  in  paragraphs 
(f)(3)(i]  and  (ii)  including,  but  not 
limited  to,  operator  log  sheets  and 
copies  of  daily,  monthly,  and  annual 
inventories  of  materials  and  products. 

(g)  Compliance  with  storage  tank 
provisions  by  using  emissions  avenging. 
An  owner  or  operator  with  two  or  more 
affected  storage  tanks  may  demonstrate 
compUance  with  §  63.1253,  as 
applicable,  by  fulfilling  the 
requirements  of  paragraphs  (g)(1) 
through  (4)  of  this  section. 

(1)  The  owner  or  operator  shall 
develop  and  submit  for  approval  an 
hnplementation  Plan  containing  all  the 
information  required  in  §  63.1259(e)  6 
months  prior  to  the  compliance  date  of 
the  standard.  The  Administrator  shall 
have  90  days  to  approve  or  disapprove 
the  emissions  averaging  plan  after 
which  time  the  plan  shall  be  considered 
approved. 

(2)  The  annual  mass  rate  of  total 
organic  HAP  (E^',  E^o)  shall  be 
calculated  for  each  storage  tank 
included  in  the  emissions  average  using 
the  procedures  specified  in  paragraph 
(c)(1),  (2),  or  (3)  of  this  section. 

(3)  Equations  57  and  58  of  this 
subpart  shall  be  used  to  calculate  total 
HAP  emissions  for  those  tanks  subject  to 
§  63.1253(b)  or  (c): 


-To 


=  IE„, 

i=i 


(Eq.57) 


(Eq.58) 


Where: 

Eij  =  yearly  mass  rate  of  total  HAP  at  the 
inlet  of  the  control  device  for  tank 

J 
Eoj  =  yearly  mass  rate  of  total  HAP  at  the 
outlet  of  the  control  device  for  tank 
J 

i:<  t  i  =  lout  yeariy  uncontrolled  HAP  emitsiom 

Eto  =  total  yearly  actual  HAP  emissions 
n  =  number  of  tanks  included  in  the 
emissions  average 

(4)  The  overall  percent  reduction 
efficiency  shall  be  calculated  as  follows: 


R  =  ^35_51l2.ioo%  (Eq.59) 

En 

where: 

R  =  overall  percent  reduction  efficiency 
D  =  discount  factor  =  1.1  for  all 
controlled  storage  tanks 

(h)  Compliance  with  process  vent 
provisions  by  using  emissions  avemging. 
An  owner  or  operator  with  two  or  more 
affected  processes  complying  with 
§  63.1254  by  using  emissions  averaging 
shall  demonstrate  compliance  with 
paragraphs  (h)(1),  (2)  and  (3)  of  this 
section. 

(1)  The  owner  or  operator  shall 
develop  and  submit  for  approval  an 
Implementation  Plan  at  least  6  months 
prior  to  the  compliance  date  of  the 
standard  containing  all  the  information 
required  in  §63. 1259(e).  The 
Achninistrator  shall  have  90  days  to 
approve  or  disapprove  the  emissions 
averaging  plan.  The  plan  shall  be 
considered  approved  if  the 
Administrator  either  approves  the  plan 
in  writing,  or  fails  to  disapprove  the 
plan  in  writing.  The  90-day  period  shall 
begin  when  the  Administrator  receives 
the  request.  If  the  i^uest  is  denied,  the 
owner  or  operator  must  still  be  in 
compliance  with  the  standard  by  the 
compliance  date. 

(2)  Owners  or  operators  shall 
calculate  uncontrolled  and  controlled 
emissions  of  HAP  by  using  the  methods 
specified  in  paragraph  (d)(2)  and  (3)  of 
this  section  for  each  process  included  in 
the  emissions  average. 

(i)  Equations  60  and  61  of  this  subpart 
shall  be  used  to  calculate  total  HAP 
emissions: 

ETTj=5;Eui  (Eq.60) 

where: 

Eui  =  yearly  uncontrolled  emissions 

from  process  I 
Eci  =  yearly  actual  emissions  for  process 

I 
Etu  =  total  yearly  uncontrolled 

emissions 
Etc  =  total  yearly  actual  emissions 
n  =  number  of  processes  included  in  the 

emissions  average 

(3)  The  overall  percent  reduction 
efficiency  shall  be  calculated  using 
Equation  62  of  this  subpart: 
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Etc  -2-^Ci 


E-ru 


(Eq.61) 


(Eq.62) 


where: 

R  =  overall  percent  reduction  efficiency 
D  =  discount  factor  =  1.1  for  all 
controlled  emission  points 

S  63. 1 258    Monitoring  Requirements. 

(a)  The  owner  or  operator  of  any 
existing,  new.  or  reconstructed  affected 
source  shall  provide  evidence  of 
continued  compliance  with  the  standard 
as  specified  in  this  section.  During  the 
initial  compliance  demonstration, 
maximum  or  minimum  operating 
parameter  levels,  as  appropriate,  shall 
be  established  for  emission  sources  that 
will  indicate  the  source  is  in 
compliance.  Test  data,  calculations,  or 
information  from  the  evaluation  of  the 
control  device  design  shall  be  used  to 
establish  the  operating  parameter  level. 

(b)  Monitoring  for  control  devices.  (1) 
Parameters  to  monitor.  Except  as 
specified  in  paragraph  {b)(l)(i)  of  this 
section,  for  each  contrbl  device,  the 
owner  or  operator  shall  install  and 
operate  monitoring  devices  and  operate 
within  the  established  parameter  levels 
to  ensure  continued  compliance  with 
the  standard.  Monitoring  parameters  are 
specified  for  control  scenarios  in  Table 
4  of  this  subpart  and  in  paragraphs 
{b)(l)(ii)  through  (xi)  of  this  section. 

(i)  Periodic  verification.  For  control 
devices  that  control  vent  streams 
totaling  less  than  1  ton/yr  HAP 
emissions,  before  control,  monitoring 
shall  consist  of  a  daily  verification  that 
the  device  is  operating  properly.  If  the 
control  device  is  used  to  control  batch 
process  vents  alone  or  in  combination 
with  other  streams,  the  verification  may 
be  on  a  per  batch  basis.  This  verification 
shall  include,  but  not  be  limited  to,  a 
daily  or  per  batch  demonstration  that  - 
the  unit  is  working  as  designed  and  may 
include  the  daily  measurements  of  the 
parameters  described  in  (b)(l)(ii) 
through  (x)  of  this  section.  This 
demonstration  shall  be  included  in  the 
Precompliance  report,  to  be  submitted  6 
months  prior  to  the  compliance  date  of 
the  standard. 

(ii)  Scrubbers.  For  affected  sources 
using  liquid  scrubbers,  the  owner  or 
operator  shall  establish  a  minimum 
scrubber  liquid  flow  rate  or  pressure 
drop  as  a  site-specific  operating 
parameter  which  must  be  measured  and 
recorded  every  15  minutes  during  the 
period  in  which-the  scrubber  is 
functioning  in  achieving  the  HAP 


removal  required  by  this  subpart.  If  the 
scrubber  uses  a  caustic  solution  to 
remove  acid  emissions,  the  owner  or 
operator  shall  establish  a  minimum  pH 
of  the  effluent  scrubber  liquid  as  a  site- 
specific  operating  parameter  which 
must  be  monitored  at  least  once  a  day. 
The  minimum  scrubber  flowrate  or 
pressure  drop  shall  be  based  on  the 
conditions  anticipated  under  worst-case 
conditions,  as  defined  in 
§63.1257(b)(8)(i). 

(A)  The  monitoring  device  used  to 
determine  the  pressure  drop  shall  be 
certified  by  the  manufacturer  to  be 
accurate  to  within  a  gage  pressure  of  ±10 
percent  of  the  maximum  pressure  drop 
measured. 

(B)  The  monitoring  device  used  for 
measurement  of  scrubber  liquid  flowrate 
shall  be  certified  by  the  manufacturer  to 
be  accurate  within  ±10  percent  of  the 
design  scrubber  liquid  flowrate. 

(C)  The  monitoring  device  shall  be 
calibrated  annually. 

(iii)  Condensers.  For  each  condenser, 
the  owner  or  operator  shall  establish  the 
maximum  condenser  outlet  gas 
temperature  as  a  site-specific  operating 
parameter  which  must  be  measured  and 
recorded  at  least  every  15  minutes 
during  the  period  in  which  the 
condenser  is  functioning  in  achieving 
the  HAP  removal  required  by  this 
subpart. 

(A)  The  temperature  monitoring 
device  must  be  accurate  to  within  ±2 
percent  of  the  temperature  measured  in 
degrees  Celsius  or  ±2.5°C,  whichever  is 
greater. 

(B)  The  temperature  monitoring 
device  must  be  calibrated  annually. 

(iv)  Regenerative  carbon  adsorbers. 
For  each  regenerative  carbon  adsorber, 
the  owrner  or  operator  shall  comply  with 
the  provisions  in  paragraphs 
(b)(l)(iv)(A)  through  (F)  of  this  section. 

(A)  Establish  the  regeneration  cycle 
characteristics  specified  in  paragraphs 
(b)(l)(iv)(A)(l)  througb  (4)  of  this 
section  under  worst-case  conditions,  as 
defined  in  §63.1257(b)(8)(i). 

(1)  Minimum  regeneration  frequency 
(i.e.,  operating  time  since  last 
regeneration); 

(2)  Minimum  temperature  to  which 
the  bed  is  heated  during  regeneration; 

[3]  Maximum  temperature  to  which 
the  bed  is  cooled,  measured  within  15 
minutes  of  completing  the  cooling 
phase;  and 

(4)  Minimum  regeneration  stream 
flow. 

(B)  Monitor  and  record  the 
regeneration  cycle  characteristics 
specified  in  paragraphs  (b)(l)(iv)(B)(I) 
through  (4)  of  this  section  for  eacb 
regeneration  cycle. 


(1)  Regeneration  frequency  (operating 
time  since  end  of  last  regeneration); 

(2)  Temperature  to  which  the  bed  is  . 
heated  during  regeneration; 

[3]  Temperature  to  whidi  the  bed  is 
cooled,  measured  within  15  minutes  of 
the  completion  of  the  cooling  phase; 
and 

(4)  Regeneration  stream  flow. 

(C)  Use  a  temperature  monitoring 
device  that  is  accurate  to  within  ±2 
percent  of  the  temperature  measured  in 
degrees  Celsius  or  ±  2.5  "C,  whichever 
is  greater. 

(D)  Use  a  regeneration  stream  flow 
monitoring  device  capable  of  recording 
the  total  regeneration  stream  flow  to 
within  ±10  percent  of  the  established 
value  (i.e.,  acauBte  to  within  ±  10 
percent  of  the  reading). 

(E)  Calibrate  the  temperature  and  flow 
monitoring  devices  annually. 

(F)  Conduct  an  annual  check  for  bed 
poisoning  in  accordance  with 
manufacturer's  specifications. 

(v)  Nonregenerative  carbon  adsorbers. 
For  each  nonregenerative  carbon 
adsorber,  the  owner  or  operator  shall 
establish  and  monitor  the  maximum 
time  interval  between  replacement 
based  on  the  conditions  anticipated 
under  worst-case,  as  defined  in 
§63.1257(b)(8)(i). 

(vi)  Flares.  For  each  flare,  the 
presence  of  the  pilot  flame  shall  be 
monitored  every  15  minutes  during  the 
period  in  which  the  flare  is  functioning 
in  achieving  the  HAP  removal  required 
by  this  subpart. 

(vii)  Thetmal  incinerators.  For  each 
thermal  incinerator,  the  owner  or 
operator  shall  establish  the  minimum 
temperature  of  the  gases  exiting  the 
combustion  chamber  as  the  site-specific 
operating  parameter  which  must  be 
measured  and  recorded  at  least  once 
every  15  minutes  during  the  period  in 
which  the  combustion  device  is 
functioning  in  achieving  the  HAP 
removal  required  by  this  subpart. 

(A)  The  temperature  monitoring 
device  must  be  accurate  to  within  ±  0.75 
percent  of  the  temperature  measured  in 
degrees  Celsius  or  ±  2.5  "C,  whichever 
is  greater. 

(B)  The  monitoring  device  must  be 
calibrated  annually. 

(viii)  Catalytic  incinerators.  For  each 
catalytic  incinerator,  the  owner  or 
operator  shall  monitor  the  temperature 
of  the  gas  stream  immediately  before 
and  after  the  catalyst  bed.  The  owner  or 
operator  shall  establish  the  minimum 
temperature  of  the  gas  stream 
immediately  before  the  catalyst  bed  and 
the  minimum  temperature  difference 
across  the  catalyst  bed  as  the  site- 
specific  operating  parameter  which 
must  be  monitored  and  recorded  at  least 
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once  every  15  minutes  during  the  period 
in  which  the  catalytic  incinerator  is 
functioning  in  achieving  the  HAP 
removal  required  by  this  subpart. 

(A)  The  temperature  monitoring 
devices  must  be  accurate  to  within  ± 
0.75  percent  of  the  temperature  - 
measured  in  degrees  Celsius  or  ±  2.5  "C, 
whichever  is  greater. 

(B)  The  temperature  monitoring 
devices  must  be  calibrated  annually. 

(ix)  Process  heaters  and  boilers.  (A) 
Except  as  specified  in  paragraph 
(b)(l)(ix)(B)  of  this  section,  for  each 
boiler  or  process  heater,  the  owner  or 
operator  shall  establish  the  minimum 
temperature  of  the  gases  exiting  the 
combustion  chamber  as  the  site-specific 
operating  parameter  which  must  be 
monitored  and  recorded  at  least  once 
every  15  minutes  during  the  period  in 
which  the  boiler  or  process  heater  is 
functioning  in  achieving  the  HAP 
removal  required  by  this  subpart. 

(1)  The  temperature  monitoring 
device  must  be  accurate  to  within  ±0.75 
percent  of  the  temperature  measured  in 
degrees  Celsius  or  ±2.5''C,  whichever  is 
greater. 

[2)  The  temperature  monitoring 
device  must  be  caUbrated  annually. 

(B)  The  owner  or  operator  is  exempt 
from  the  monitoring  requirements 
specified  in  paragraph  (b)(l)(ix)(A)  of 
this  section  if  either: 

(1)  All  vent  streams  are  introduced 
with  primary  fuel;  or 

[2)  The  design  heat  input  capacity  of 
the  boiler  or  process  heater  is  44 
megawatts  or  greater. 

(x)  Continuous  emission  monitor.  As 
an  alternative  to  the  parameters 
specified  in  paragraphs  (b)(l)(ii)  through 
(ix)  of  this  section,  an  owner  or  operator 
may  monitor  and  record  the  outlet  HAP 
concentration  or  both  the  outlet  TOC 
concentration  and  outlet  hydrogen 
halide  and  halogen  concentration  every 
15  minutes  during  the  period  in  which 
the  control  device  is  functioning  in 
achieving  the  HAP  removal  required  by 
this  subpart.  The  owner  or  operator 
need  not  monitor  the  hydrogen  halide 
and  halogen  concentration  if,  based  on 
process  knowledge,  the  owner  or 
operator  determines  that  the  emission 
stream  does  not  contain  hydrogen 
halides  or  halogens.  The  HAP  or  TOC 
monitor  must  meet  the  requirements  of 
Performance  Specification  8  or  9  of 
appendix  B  of  part  60  and  must  be 
installed,  caUbrated,  and  maintained, 
according  to  §  63.8.  As  part  of  the  QA/ 
QC  Plan,  calibration  of  the  device  must 
include,  at  a  minimum,  quarterly 
cylinder  gas  audits. 

(xi)  CVS  visual  inspections.  The 
owner  or  operator  shall  perform 
monthly  visual  inspections  of  each 


closed  vent  system  as  specified  in 
§  63.1252(b). 

(2)  Averaging  periods.  Averaging 
periods  for  parametric  monitoring  levels 
shall  be  established  according  to 
paragraphs  (b)(2)(i)  through  (iii)  of  this 
section. 

(i)  Except  as  provided  in  paragraph 
(b)(2)(iii)  of  this  section,  a  daily  (24- 
hour)  or  block  average  shall  be 
calculated  as  the  average  of  all  values 
for  a  monitored  parameter  level  set 
according  to  the  procedures  in  (b)(3)(iii) 
of  this  section  recorded  during  the 
operating  day  or  block. 

(ii)  The  operating  day  or  block  shall 
be  defined  in  the  Notification  of 
Compliance  Status  report.  The  daily 
average  may  be  from  midnight  to 
midnight  or  another  continuous  24-hour 
period.  The  block  average  is  limited  to 
a  period  of  time  that  is,  at  a  maximum, 
equal  to  the  time  frt)m  the  beginning  to 
end  of  a  batch  process. 

(iii)  Monitoring  values  taken  during 
periods  in  which  the  control  devices  are 
not  functioning  in  controlling 
emissions,  as  indicated  by  periods  of  no 
flow,  shall  not  be  considered  in  the 
averages.  Where  flow  to  the  device 
could  be  intermittent,  the  owner  or 
operator  shall  install,  calibrate  and 
operate  a  flow  indicator  at  the  inlet  or 
outlet  of  the  control  device  to  identify 
periods  of  no  flow. 

(3)  Procedures  for  setting  parameter 
levels  for  control  devices  used  to  control 
emissions  from  process  vents,  (i)  Small 
control  devices.  Except  as  provided  in 
paragraph  (b)(l)(i)  of  this  section,  for 
devices  controlling  less  than  10  tons  per 
year  of  HAP  for  which  a  performance 
test  is  not  required,  the  parametric 
levels  shall  be  set  based  on  the  design 
evaluation  required  in  §63.1257{d){3)(i). 
If  a  performance  test  is  conducted,  the 
monitoring  parameter  level  shall  be 
established  according  to  the  procedures 
in  (b](3)(ii)  of  this  section. 

(ii)  Large  control  devices.  For  devices 
controlling  greater  than  10  tons  per  year 
of  HAP  for  which  a  performance  test  is 
required,  the  parameter  level  must  be 
established  as  follows: 

(A)  If  the  operating  parameter  level  to 
be  established  is  a  maximum,  it  must  be 
based  on  the  average  of  the  values  from 
each  of  the  three  test  runs. 

(B)  If  the  operating  parameter  level  to 
be  established  is  a  minimum,  it  must  be 
bas6d  on  the  average  of  the  values  from 
each  of  the  three  test  runs. 

(C)  The  owner  or  operator  may 
establish  the  parametric  monitoring 
level(s)  based  on  the  performance  test 
supplemented  by  engineering 
assessments  and  manufacturer's 
recommendations.  Performance  testing 
is  not  required  to  be  conducted  over  the 


entire  range  of  expected  parameter 
values.  The  rationale  for  the  specific 
level  for  each  parameter,  including  any 
data  and  calculations  used  to  develop 
the  level(s)  and  a  description  of  why  the 
level  indicates  proper  operation  of  the 
control  device  shall  be  provided  in  the 
Precompliance  report.  The  procedures 
specified  in  this  section  have  not  been 
approved  by  the  Administrator  and 
determination  of  the  parametric 
monitoring  level  using  these  procedures 
is  subject  to  review  and  approval  by  the 
Administrator. 

(iii)  Parameters /or  control  devices 
controlling  batch  process  vents.  For 
devices  controlling  batch  process  vents 
alone  or  in  combination  with  other 
streams,  the  parameter  level(s)  shall  be 
established  in  accordance  with 
paragraph  (b)(3)(iii)(A)  or  (B)  of  this 
section. 

(A)  If  more  than  one  batch  emission 
episode  has  been  selected  to  be 
controlled,  a  single  level  for  the  batch 
process(es)  shall  be  determined  from  the 
initial  compliance  demonstration. 

(B)  Instead  of  establishing  a  single 
level  for  the  batch  process(es).  as 
described  in  paragraph  (b)(3)(iii)(A)  of 
this  section,  an  owner  or  operator  may 
establish  separate  levels  for  each  batch 
emission  episode,  selected  to  be 
controlled.  If  separate  monitoring  levels 
are  established,  the  owner  or  operator 
must  provide  a  record  indicating  at 
what  point  in  the  daily  schedule  or  log 
of  processes  required  to  be  recorded  per 
the  requirements  of  §  63.1259(b)(9)  the 
parameter  being  monitored  changes 
levels  and  must  record  at  least  one 
reading  of  the  new  parameter  level,  even 
if  the  duration  of  monitoring  for  the  new 
parameter  is  less  than  15-minutes. 

(4)  Request  approval  to  monitor 
alternative  parameters.  An  owner  or 
operator  may  request  approval  to 
monitor  parameters  other  than  those 
required  by  paragraphs  (b)(l)(ii)  through 
(ix)  of  this  section.  The  request  shall  \x^ 
submitted  according  to  the  procedures 
specified  in  §  63.8(f)  or  included  in  the 
Precompliance  report. 

(5)  Monitoring  for  the  alternative 
standards.  For  control  devices  that  are 
used  to  comply  with  the  provisions  of 

§  63.1253(d)  or  63.1254(c),  the  owner  or 
operator  shall  monitor  and  record  the 
outlet  TOC  concentration  and  the  outlet 
hydrogen  halide  and  halogen 
concentration  every  15  minutes  during 
the  period  in  which  the  device  is 
functioning  in  achieving  the  HAP 
removal  required  by  this  subpart.  A 
TOC  monitor  meeting  the  requirements 
of  Performance  Specification  8  or  9  of 
appendix  B  of  part  60  shall  be  installed, 
calibrated,  and  maintained,  according  to 
§  63.8.  The  owner  or  operator  need  not 
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monitor  the  hydrogen  halide  and 
halogen  concentration  if,  based  on 
process  knowledge,  the  owner  or 
operator  determines  that  the  emission 
stream  does  not  contain  hydrogen 
haUdes  or  halogens. 

(6)  Exceedances  of  operating 
parameters.  An  exceedance  of  an 
operating  parameter  is  defined  as  one  of 
the  following: 

(i)  If  the  parameter,  averaged  over  the 
operating  day  or  block,  is  below  a 
minimum  value  established  during  the 
initial  compliance  demonstration. 

(ii)  If  the  parameter,  averaged  over  the 
operating  day  or  block,  is  above  the 
maximum  value  established  during  the 
initial  compliance  demonstration. 

(iii)  Each  loss  of  pilot  flame  for  flares. 

(7)  Excursions.  Excursions  are  defined 
by  either  of  the  two  cases  listed  in 
paragraphs  (b)(7)(i)  or  (ii)  of  this  section. 

(i)  When  the  period  of  control  device 
operation  is  4  hours  or  greater  in  an 
operating  day  and  monitoring  data  are 
insufficient  to  constitute  a  valid  hour  of 
data,  as  defined  in  paragraph  (b)(7)(iii) 
of  this  section,  for  at  least  75  percent  of 
the  operating  hours. 

(ii)  When  the  period  of  control  device 
operation  is  less  than  4  hours  in  an 
operating  day  and  more  than  one  of  the 
hours  during  the  period  of  operation 
does  not  constitute  a  valid  hour  of  data 
due  to  insufficient  monitoring  data. 

(iii)  Monitoring  data  are  insufficient 
to  constitute  a  valid  hour  of  data,  as 
used  in  paragraphs  (b)(7)(i)  and  (ii)  of 
this  section,  if  measured  values  are 
unavailable  for  any  of  the  required  13- 
minute  periods  within  the  hour. 

(8)  Violations.  Exceedances  of 
parameters  monitored  according  to  the 
provisions  of  paragraphs  (b)(l)(ii)  and 
(iv)  through  (ix)  of  this  section  or 
excursions  as  defined  by  paragraphs 
(b)(7)(i)  through  (iii)  of  this  section 
constitute  violations  of  the  operating 
limit  according  to  paragraphs  (b)(8)(i), 
(ii),  and  (iv)  of  this  section.  Exceedances 
of  the  temperature  limit  monitored 
according  to  the  provisions  of  paragraph 
(b)(l)(iii)  of  this  section  or  exceedances 
of  the  outlet  concentrations  monitored 
according  to  the  provisions  of  paragraph 
(b)(l)(x)  of  this  section  constitute 
violations  of  the  emission  limit 
according  to  paragraphs  (b)(8)(i),  (ii), 
and  (iv)  of  this  section.  Exceedances  of 
the  outlet  concentrations  monitored 
according  to  the  provisions  of  paragraph 
(b)(5)  of  this  section  constitute 
violations  of  the  emission  limit 
according  to  the  provisions  of 
paragraphs  (b)(8)(iii)  and  (iv)  of  this 
section. 

(i)  Except  as  provided  in  paragraph 
(b)(8)(iv)  of  this  section,  for  episodes 
occurring  more  than  once  per  day. 


exceedances  of  established  parameter 
limits  or  excursions  will  result  in  no 
more  than  one  violation  per  operating 
day  for  each  monitored  item  of 
equipment  utilized  in  the  process. 

(ii)  Except  as  provided  in  paragraph 
(b)(8)(iv)  of  this  section,  for  control 
devices  used  for  more  than  one  process 
in  the  course  of  an  operating  day, 
exceedances  or  excursions  will  result  in 
no  more  than  one  violation  per 
operating  day,  per  control  device,  for 
each  process  for  which  the  control 
device  is  in  service. 

(iii)  Except  as  provided  in  paragraph 
(b)(8)(iv)  of  this  section,  exceedances  of 
the  20  ppmv  TOC  outlet  emission  limit, 
averaged  over  the  operating  day,  will 
result  in  no  more  than  one  violation  per 
day  per  control  device.  Except  as 
provided  in  paragraph  (b)(8)(iv)  of  this 
section,  exceedances  of  the  20  ppmv 
hydrogen  halide  or  halogen  outlet 
emission  limit,  averaged  over  the 
operating  day,  will  result  in  no  more 
than  one  violation  per  day  per  control 
device. 

(iv)  Periods  of  time  when  monitoring 
measurements  exceed  the  parameter 
values  as  well  as  periods  of  inadequate 
monitoring  data  do  not  constitute  a 
violation  if  they  occur  during  a  startup, 
shutdown,  or  malfunction,  and  the 
facility  follows  its  startup,  shutdown, 
and  malfunction  plan. 

(c)  Monitoring  for  emission  limits.  The 
owner  or  operator  of  any  affected  source 
complying  with  the  provisions  of 

§  63.1254(a)(1)  shall  demonstrate 
continuous  compliance  with  the  2,000 
Ib/yr  emission  limits  by  calculating 
daily  a  365-day  rolling  summation  of 
emissions.  For  owners  and  operators 
opting  to  switch  compliance  strategy 
from  the  93  percent  control  requirement 
to  the  2,000  Ib/yr  compliance  method, 
as  decribed  in  §  63.1254(a),  the  rolling 
average  must  include  emissions  from 
the  past  365  days.  Each  day  that  the 
total  emissions  per  process  exceeds 
2,000  Ib/yr  will  be  considered  a 
violation  of  the  emission  limit. 

(d)  Monitoring  for  equipment  leaks. 
The  owner  or  operator  of  any  affected 
source  complying  with  the  requirements 
of  §  63.1255  of  this  subpart  shall  meet 
the  monitoring  requirements  described 
§63.1255  of  this  subpart. 

(e)  Pollution  prevention.  The  owner  or 
operator  of  any  affected  source  that 
chooses  to  comply  with  the 
requirements  of  §§  63.1252(e)(2)  and  (3) 
shall  calculate  a  yearly  rolling  average 
of  kg  HAP  consumption  per  kg 
production  and  kg  VOC  consumption, 
per  kg  production  every  month  or  every 
10  batches.  Each  rolling  average  kg/kg 
factor  that  exceeds  the  value  established 


in  §  63.1257(f)(l)(ii)  will  be  considered 
a  violation  of  the  emission  limit. 

(f)  Emissions  averaging.  The  owner  or 
operator  of  any  affected  source  that 
chooses  to  comply  with  the 
requirements  of  §  63.1252(d)  shall  meet 
all  monitoring  requirements  specified  in 
paragraphs  (b)(1)  and  (3)  of  this  section, 
as  applicable,  for  all  processes  and 
storage  tanks  included  in  the  emissions 
average. 

(g)  Inspection  and  monitoring  of 
waste  management  units  and  treatment 
processes.  (1)  For  each  wastewater  tank, 
surface  impoundment,  container, 
individual  drain  system,  and  oil-water 
separator  that  receives,  manages,  or 
treats  wastewater,  a  residual  removed 
from  wastewater,  a  recycled  wastewater, 
or  a  recycled  residual  removed  from 
wastewater,  the  owner  or  operator  shall 
comply  with  the  inspection 
requirements  specified  in  Table  7  of  this 
subpart. 

(2)  For  each  biological  treatment  unit 
used  to  comply  with  §  63.1256(g),  the 
owner  or  operator  shall  monitor  TSS, 
BOD,  and  the  biomass  concentration  at 
a  frequency  approved  by  the  permitting 
authority  and  using  methods  approved 
by  the  permitting  authority.  The  owner 
or  operator  may  request  approval  to 
monitor  other  parameters.  The  request 
shall  be  submitted  in  the  Precompliance 
report  according  to  the  procedures 
specified  in  §63. 1260(e),  and  shall 
include  a  description  of  planned 
reporting  and  recordkeeping 
procedures.  The  owner  or  operator  shall 
include  as  part  of  the  submittal  the  ba§is 
for  the  selected  monitoring  frequencies 
and  the  methods  that  will  be  used.  The 
Administrator  will  specify  appropriate 
reporting  and  recordkeeping 
requirements  as  part  of  the  review  of  the 
permit  application  or  by  other 
appropriate  means. 

(3)  For  nonbiological  treatment  units, 
the  owner  or  operator  shall  request 
approval  to  monitor  appropriate 
parameters  that  demonstrate  proper 
operation  of  the  selected  treatment 
process.  The  request  shall  be  submitted 
in  the  Precompliance  report  according 
to  the  procedures  specified  in 

§  63.1260(e),  and  shall  include  a 
description  of  planned  reporting  and 
recordkeeping  procedures.  The 
Administrator  will  specify  appropriate 
reporting  and  recordkeeping 
requirements  as  part  of  the  review  of  the 
permit  application  or  by  other 
appropriate  means. 

(h)  Leak  inspection  provisions  for 
vapor  suppression  equipment.  (1) 
Except  as  provided  in  paragraph  (h)(9) 
of  this  section,  for  each  vapor  collection 
system,  closed-vent  system,  fixed  roof, 
cover,  or  enclosure  required  to  comply 
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with  tills  section,  the  owner  or  operator 
shall  comply  with  the  requirements  of 
paragraphs  (h)(2)  through  (8)  of  this 
section. 

(2)  Except  as  provided  in  paragraphs 
(h)(6)  and  (7)  of  this  section,  each  vapor 
collection  system  and  closed-vent 
system  shall  be  inspected  according  to 
the  procedures  and  schedule  specified 
in  paragraphs  (h)(2)(i)  and  (ii)  of  this 
section  and  each  fixed  roof,  cover,  and 
enclosure  shall  be  inspected  according 
to  the  procedures  and  schedule 
specified  in  paragraph  (h)(2)(iii)  of  this 
section. 

(i)  If  the  vapor  collection  system  or 
closed-vent  system  is  constructed  of 
hard-piping,  the  owner  or  operator 
shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section,  and 

(B)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(ii)  If  the  vapor  collection  system  or 
closed-vent  system  is  constructed  of 
ductwork,  the  owner  or  operator  shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section,  and 

(B)  Conduct  annual  inspections 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section. 

(C)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(iii)  For  each  fixed  roof,  cover,  and 
enclosure,  the  owner  or  operator  shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section,  and 

(B)  Conduct  semiannual  visual 
inspections  for  visible,  audible,  or 
olfactory  indications  of  leaks. 

(3)  Each  vapor  collection  system, 
closed-vent  system,  fixed  roof,  cover, 
and  enclosure  shall  be  inspected 
according  to  the  procedures  specified  in 
paragraphs  (h)(3)(i)  through  (v)  of  this 
section. 

(i)  Inspections  shall  be  conducted  in 
accordance  with  Method  21  of  40  CFR 
part  60,  appendix  A. 

(ii)  Detection  instrument  performance 
criteria.  (A)  Except  as  provided  in 
paragraph  (h)(3)(ii)(B)  of  this  section, 
the  detection  instrument  shall  meet  the 
performance  criteria  of  Method  21  of  40 
CFR  part  60,  appendix  A,  except  the 
instrument  response  factor  criteria  in 
section  3.1.2(a)  of  Method  21  shall  be 
for  the  average  composition  of  the 
process  fluid  not  each  individual  VOC 
in  the  stream.  For  process  streams  that 
contain  nitrogen,  air,  or  other  inerts 
which  are  not  organic  HAP  or  VOC,  the 
average  stream  response  factor  shall  be 
calculated  on  an  inert-free  basis. 


(B)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (h)(3)(ii)(A)  of  this  section, 
the  instrument  readings  may  be  adjusted 
by  multiplying  by  the  average  response 
factor  of  the  process  fluid,  calculated  on 
an  inert-free  basis  as  described  in 
paragraph  (h)(3)(ii)(A)  of  this  section. 

(iii)  The  detection  instnunent  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  sptecified  in 
Method  21  of  40  CFR  part  60,  appendix 
A. 

(iv)  Calibration  gases  shall  be  as    . 
follows: 

(A)  Zero  air  (less  than  10  parts  per 
million'hydrocarbon  in  air);  and 

(B)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
million.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (h)(2)(ii)(A)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

(v)  An  owner  or  operator  may  elect  to 
adjust  or  not  adjust  instrument  readings 
for  background.  If  an  owner  or  operator 
elects  to  not  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  to 
determine  whether  there  is  a  leak.  If  an 
owner  or  operator  elects  to  adjust 
instrument  readings  for  background,  the 
owner  or  operator  shall  measure 
background  concentration  using  the 
procedures  in  §  63.180(b)  and  (c).  The 
ovtmer  or  operator  shall  subtract 
backgroimd  reading  from  the  maximum 
concentration  indicated  by  the 
instrument. 

(vi)  The  background  level  shall  be 
determined  according  to  the  procedures 
in  Method  21  of  40  CFR  part  60 
appendix  A. 

(vii)  The  arithmetic  difference 
between  the  maximum  concentration 
indicated  by  the  instrument  and  the 
background  level  shall  be  compared 
with  500  parts  per  million  for 
determining  compliance. 

(4)  Leaks,  as  indicated  by  an 
instrument  reading  greater  than  500 
parts  per  million  above  backgroimd  or 
by  visual  inspections,  shall  be  repaired 
as  soon  as  practicable,  except  as 
provided  in  paragraph  (h)(5)  of  this 
section. 

(i)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected. 

(ii)  Repair  shall  be  completed  no  later 
than  15  calendar  days  after  the  leak  is 


detected,  except  as  provided  in 
paragraph  (h)(4)(iii)  of  this  section. 

(iii)  For  leaks  found  in  vapor 
collection  systems  used  for  transfer 
operations,  repairs  shall  be  completed 
no  later  than  15  calendar  days  after  the 
leak  is  detected  or  at  the  beginning  of 
the  next  transfer  loading  operation, 
whichever  is  later. 

(5)  Delay  of -repair  of  a  vapor 
collection  system,  closed-vent  system, 
fixed  roof,  cover,  or  enclosure  for  which 
leaks  have  been  detected  is  allowed  if 
the  repair  is  technically  infeasible 
without  8  shutdown,  as  defined  in 
§63.1251,  or  if  the  owner  or  operator 
determines  that  emissions  resulting 
from  immediate  repair  would  be  greater 
than  the  fugitive  emissions  likely  to 
result  from  delay  of  repair.  Repair  of 
such  equipment  shall  be  complete  by 
the  end  of  the  next  shutdown. 

(6)  Any  parts  of  the  vapor  collection 
system,  closed-vent  system,  fixed  roof, 
cover,  or  enclosure  that  are  designated, 
as  described  in  paragraph  (h)(8)(i)  of 
this  section,  as  unsafe  to  inspect  are 
exempt  from  the  inspection 
requirements  of  paragraphs  (h)(2)(i),  (ii), 
and  (iii)  of  this  section  if: 

(ij  The  owner  or  operator  determines 
that  the  equipment  is  unsafe  to  inspect 
because  inspecting  personnel  would  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  complying 
with  paragraphs  (h)(2)(i),  (ii),  or  (iii)  of 
this  section;  and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  frequently  as 
practicable  during  safe-to-inspect  times. 

(7)  Any  parts  of  the  vapor  collection 
system,  closed-vent  system,  fixed  roof, 
cover,  or  enclosure  that  are  designated, 
as  described  in  paragraph  (h)(8)(ii)  of 
this  section,  as  difficult  to  inspect  are 
exempt  frx>m  the  inspection 
requirements  of  paragraphs  (h)(2}(i),  (ii), 
and  (iii)(A)  of  this  section  if: 

(i)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
vdthout  elevating  the  inspecting 
personnel  more  than  2  meters  above  a 
support  surface;  and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  at  least  once  every  5 
years. 

(8)  Records  shall  be  maintained  as 
specified  in  §  63.1259(i)  (4)  through  (9). 

(9)  If  a  closed-vent  system  subject  to 
this  section  is  also  subject  to  the 
equipment  leak  provisions  of  §63.1255, 
the  OMmer  or  operator  shall  comply  with 
the  provisions  of  §  63.1255  and  is 
exempt  from  the  requirements  of  this 
section. 
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f  63. 1 2S9    Recordkeeping  requirements. 

(a)  Requirements  of  subpart  A  of  this 
part.  The  owner  or  operator  of  an 
affected  source  shall  comply  with  the 
recordkeeping  requirements  in  subpart 
A  of  this  part  as  specified  in  Table  1  of 
this  subpart  and  in  paragraphs  (a)(1) 
throu^  (5)  of  this  section. 

(1)  Data  retention.  Each  owner  or 
operator  of  an  affected  source  shall  keep 
copies  of  all  records  and  reports 
required  by  this  subpart  for  at  least  5 
years,  as  specified  in  §  63.10(b)(1). 

(2)  Records  of  applicability 
determinations.  The  owner  or  operator 
of  a  stationary  source  that  is  not  subject 
to  this  subpart  shall  keep  a  record  of  the 
applicability  determination,  as  specified 
in  §  63.10(b)(3). 

(3)  Startup,  shutdown,  and 
malfunction  plan.  The  owner  or 
operator  of  an  affected  source  shall 
develop  and  implement  a  written 
startup,  shutdown,  and  malfunction 
plan  as  specified  in  §  63.6(e)(3).  This 
plan  shall  describe,  in  detail, 
procedures  for  operating  and 
maintaining  the  affected  source  during 
periods  of  startup,  shutdown,  and 
malfunction  and  a  program  for 
corrective  action  for  malfunctioning 
process,  air  pollution  control,  and 
monitoring  equipment  used  to  comply 
with  this  subpart.  The  owner  or  operator 
of  an  affected  source  shall  keep  the 
current  and  superseded  versions  of  this 
plan  onsite,  as  specified  in 
§63.6(e)(3)(v).  The  owner  or  operator 
shall  keep  the  startup,  shutdown,  and 
malfunction  records  specified  in 
paragraphs  (b)(3)(i)  through  (iii)  of  this 
section.  Reports  related  to  the  plan  shall 
be  submitted  as  specified  in 
§63.1260(1). 

(i)  The  owner  or  operator  shall  record 
the  occurrence  and  duration  of  each 
malfunction  of  air  pollution  control 
equipment  used  to  comply  with  this 
subpart,  as  specified  in  §63.6(e)(3)(iii). 

(ii)  The  owner  or  operator  shall  record 
the  occurrence  and  duration  of  each 
malfunction  of  continuous  monitoring 
systems  used  to  comply  with  this 
subpart. 

(iii)  For  each  startup,  shutdown,  or 
malfunction,  the  owner  or  operator  shall 
record  all  information  necessary  to 
demonstrate  that  the  procedures 
specified  in  the  affected  source's 
startup,  shutdown,  and  malfunction 
plan  were  followed,  as  specified  in 
§63.6(e)(3)(iii):  alternatively,  the  owner 
or  operator  shall  record  any  actions 
taken  that  are  not  consistent  with  the 
plan,  as  specified  in  §63.6(e)(3)(iv). 

(4)  Recordkeeping  requirements  for 
sources  with  continuous  monitoring 
systems.  The  owner  or  operator  of  an 
affected  source  who  elects  to  install  a 


continuous  monitoring  system  shall 
maintain  records  specified  in 
§  63.10(c)(1)  through  (14). 

(5)  Application  for  approval  of 
construction  or  reconstruction.  For  new 
affected  sources,  each  owner  or  operator 
shall  comply  with  the  provisions  in 
§  63.5  regarding  construction  and 
reconstruction,  excluding  the  provisions 
specified  in  §63.5(d)(l)(ii)(H),  (d)(2). 
and  (d)(3)(ii). 

(b)  Records  of  equipment  operation. 
The  owner  or  operator  must  keep  the 
following  records  up-to-date  and  readily 
accessible: 

(1)  Each  measurement  of  a  control 
device  operating  parameter  monitored 
in  accordance  with  §  63.1258  and  each 
measurement  of  a  treatment  process 
parameter  monitored  in  accordance 
with  §  63.1258(g)(2)  and  (3). 

(2)  For  processes  subject  to 

§  63.1252(e),.  records  of  consumption, 
production,  and  the  rolling  average 
values  of  the  production-indexed  HAP 
and  VOC  consumption  factors. 

(3)  For  each  continuous  monitoring 
system  used  to  comply  with  this 
subpart,  records  documenting  the 
completion  of  calibration  checks  and 
maintenance  of  continuous  monitoring 
systems. 

(4)  For  processes  in  compliance  with 
the  2,000  Ib/yr  emission  limit  of 

§  63.1254(a)(1),  records  of  the  rolling 
annual  total  emissions. 

(5)  Records  of  the  following,  as 
appr^riate: 

(i)  The  number  of  batches  per  year  for 
each  batch  process. 

(ii)  The  operating  hours  per  year  for 
continuous  processes. 

(6)  Uncontrolled  and  controlled 
emissions  per  batch  for  each  process. 

(7)  Wastewater  concentration  per  POD 
or  process. 

(8)  Number  of  storage  tank  turnovers 
per  year,  if  used  in  an  emissions  — 
average. 

(9)  Daily  schedule  or  log  of  each 
operating  scenario  prior  to  its  operation. 

(10)  Description  of  worst-case 
operating  conditions  as  determined 
using  the  procedures  described  in 

§  63.1257(b)(8)  for  control  devices. 

(11)  Periods  of  planned  routine 
maintenance  as  described  in  §  63.1257 
(c)(5). 

(c)  Records  of  operating  scenarios. 
The  owner  or  operator  of  an  affected 
source  shall  keep  records  of  each 
operating  scenario  which  demonstrates 
compliance  with  this  subpart. 

(d)  Records  of  equipment  leak 
detection  and  repair  programs.  The 
owner  or  operator  of  any  affected  source 
implementing  the  leak  detection  and 
repair  (LDAR)  program  specified  in 
§63.1255  of  this  subpart,  shall 


implement  the  recordkeeping 
requirements  in  §  63.1255  of  this 
subpart. 

(e)  Records  of  emissions  averaging. 
The  owner  or  operator  of  any  affected 
source  that  chooses  to  comply  with  the 
requirements  of  §63. 1252(d)  shall 
maintain  up-to-date  records  of  the 
following  information: 

(1)  An  Implementation  Plan  which 
shall  include  in  the  plan,  for  all  process 
vents  and  storage  tanks  included  in  each 
of  the  averages,  the  information  listed  in 
paragraphs  (e)(l)(i)  through  (v)  of  this 
section. 

(i)  The  identification  of  all  process 
vents  and  storage  tanks  in  eadi 
emissions  average. 

(ii)  The  uncontrolled  and  controlled 
emissions  of  HAP  and  the  overall ' 
percent  reduction  efficiency  as 
determined  in  §§  63.1257(g)(1)  through 
(4)  or  63.1257(h)(1)  through  (3)  as 
applicable. 

(iii)  The  calculations  used  to  obtain 
the  uncontrolled  and  controlled  HAP 
emissions  and  the  overall  percent 
reduction  efficiency. 

(iv)  The  estimated  values  for  all 
parameters  required  to  bO  monitored 
under  §63. 1258(f)  for  each  process  and 
storage  tank  included  in  an  average. 

(v)  A  statement  that  the  compliance 
demonstration,  monitoring,  inspection, 
recordkeeping  and  reporting  provisions 
in  §§  63.1257(g)  and  (h),  63.1258(f),  and 
63.1260(k)  that  are  applicable  to  each 
emission  point  in  the  emissions  average 
will  be  implemented  beginning  on  the 
date  of  compliance. 

(2)  The  Implementation  Plan  must 
demonstrate  that  the  emissions  from  the 
processes  and  storage  tanks  proposed  to 
be  included  in  the  average  will  not 
result  in  greater  hazard  or,  at  the  option 
of  the  operating  permit  authority, 
greater  risk  to  human  health  or  the 
environment  than  if  the  storage  tanks 
and  process  vents  were  controlled 
according  to  the  provisions  in 
§§63.1253  and  63.1254,  respectively. 

(i)  This  demonstration  of  nazard  or 
risk  equivalency  shall  be  made  to  the 
satisfaction  of  the  operating  permit 
authority. 

(A)  The  Administrator  may  require 
owners  and  operators  to  use  specific 
methodologies  and  procedures  for 
making  a  hazard  or  risk  determination. 

(B)  The  demonstration  and  approval 
of  hazard  or  risk  equivalency  shall  be 
made  according  to  any  guidance  that  the 
Administrator  makes  available  for  use  or 
any  other  technically  sound  information 
or  methods. 

(ii)  An  emissions  averaging  plan  that 
does  not  demonstrate  hazard  or  risk 
equivalency  to  the  satisfaction  of  the 
Administrator  shall  not  be  approved. 
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The  Administrator  may  require  such 
adjustments  to  the  emissions  averaging 
plan  as  are  necessary  in  order  to  ensure 
that  the  average  vkrill  not  result  in  greater 
hazard  or  risk  to  human  health  or  the 
environment  than  would  result  if  the 
emission  points  were  controlled 
according  to  §§63.1253  and  63.1254. 

(iii)  A  hazard  or  risk  equivalency 
demonstration  must: 

(A)  Be  a  quantitative,  comparative 
chemical  hazard  or  risk  assessment; 

(B)  Account  for  differences  between 
averaging  and  non-averaging  options  in 
chemical  hazard  or  risk  to  human  health 
or  the  environment;  and 

(C)  Meet  any  requirements  set  by  the 
Administrator  for  such  demonstrations. 

(3)  Records  as  specified  in  paragraphs 
(a),  fb)  and  (d)  of  this  section. 

(4)  A  rolling  quarterly  calculation  of 
the  annual  percent  reduction  efficiency 
as  specified  in  §  63.1257(g)  and  (h). 

(fj  Records  of  delay  of  repair. 
Dociunentation  of  a  decision  to  use  a 
delay  of  repair  due  to  unavailability  of 
parts,  as  specified  in  §63.1256(1),  shall 
include  a  description  of  the  failure,  the 
reason  additional  time  was  necessary 
(including  a  statement  of  why 
replacement  parts  were  not  kept  onsite 
and  when  delivery  from  the 
manufacturer  is  scheduled),  and  the 
date  when  the  repair  was  completed. 

(g)  Record  of  wastewater  stream  or 
residual  transfer.  The  owmer  or  operator 
transferring  an  affected  wastewater 
stream  or  residual  removed  from  an 
affected  wastewater  stream  in 
accordance  with  §  63.1256(a)(5)  shall 
keep  a  record  of  the  notice  sent  to  the 
treatment  operator  stating  that  the 
wastewater  stream  or  residual  contains 
organic  HAP  which  are  required  to  be 
managed  and  treated  in  accordance  with 
the  provisions  of  this  subpart. 

(h)  Records  of  extensions.  The  owner 
or  operator  shall  keep  documentation  of 
a  decision  to  use  an  extension,  as 
specified  in  §63.1256(b)(6)(ii)  or  (b)(9). 
in  a  readily  accessible  location.  The 
docimientation  shall  include  a 
description  of  the  failure, 
docimientation  that  alternate  storage 
capacity  is  unavailable,  and 
specification  of  a  schedule  of  actions 
that  will  ensure  that  the  control 
equipment  will  be  repaired  and  the.  tank 
will  be  emptied  as  soon  as  practical. 

(i)  Records  of  inspections.  The  owner 
or  operator  shall  keep  records  specified 
in  paragraphs  (i)(l)  through  (9)  of  this 
section. 

(1)  A  record  that  each  waste 
management  unit  inspection  required  by 
§  63.1256(b)  through  (f)  was  performed. 

(2)  A  record  that  each  inspection  for 
control  devices  required  by  §  63.1256(h) 
was  performed. 


(3)  A  record  of  the  results  of  each  seal 
gap  measurement  required  by 
§  63.1256(b)(5)  and  (f)(3).  The  records 
shall  include  die  date  of  measurement, 
the  raw  data  obtained  in  the 
measurement,  and  the  calculations 
described  in  §  63.120(b)(2)  through  (4). 

(4)  Records  identifying  all  parts  of  the 
vapor  collection  system,  closed -vent 
system,  fixed  roof,  cover,  or  enclosure 
that  are  designated  as  unsafe  to  inspect 
in  accordance  with  §  63.1258(h)(6),  an 
explanation  of  why  the  equipment  is 
unsafe  to  inspect,  and  the  plan  for 
inspecting  the  equipment. 

(5)  Records  identifying  all  parts  of  the 
vapor  collection  system,  closed-vent 
system,  fixed  roof,  cover,  or  enclosure 
that  are  designated  as  difficult  to  inspect 
in  accordance  with  §  63.1258(h)(7),  an 
explanation  of  why  the  equipment  is 
difficult  to  inspect,  and  the  plan  for 
inspecting  the  equipment. 

(6)  For  each  vapor  collection  system 
or  closed-vent  system  that  contains 
bypass  lines  that  could  divert  a  vent 
stream  away  fitjm  the  control  device 
and  to  the  atmosphere,  the  owner  or 
operator  shall  keep  a  record  of  the 
information  specified  in  either 
paragraph  (i)(6)(i)  or  (ii)  of  this  section. 

(i)  Hourly  records  of  whether  the  flow 
indicator  specified  imder  §  63.1252(b)(1) 
was  operating  and  whether  a  diversion 
was  detected  at  any  time  during  the 
hour,  as  well  as  records  of  the  times  and 
durations  of  all  periods  when  the  vent 
stream  is  diverted  from  the  control 
device  or  the  flow  indicator  is  not 
operating. 

(ii)  Where  a  seal  mechanism  is  used 
to  comply  with  §  63.1252(b)(2),  hourly 
records  of  flow  are  not  required.  In  such 
cases,  the  owner  or  operator  shall  record 
that  the  monthly  visual  inspection  of 
the  seals  or  closure  mechanisms  has 
been  done,  and  shall  record  the 
occurrence  of  all  periods  when  the  seal 
mechanism  is  broken,  the  bypass  line 
valve  position  has  changed,  or  the  key 
for  a  lock-and-key  type  lock  has  been 
checked  out,  and  records  of  any  car-seal 
that  has  broken. 

(7)  For  each  inspection  conducted  in 
accordance  with  §63. 1258(h)(2)  and  (3) 
dining  wbich  a  leak  is  detected,  a  record 
of  the  information  specified  in 
paragraphs  (i)(7)(i)  through  (viii)  of  this 
section. 

(i)  The  instnmient  identification 
numbera;  operator  name  or  initials;  and 
identification  of  the  equipment. 

(ii)  The  date  the  leak  was  detected 
and  the  date  of  the  first  attempt  to  repair 
the  leak. 

(iii)  Maximum  instrument  reading 
measured  by  the  method  specified  in 
§  63.1258(h)(4)  after  the  leak  is 


successfully  repaired  or  determined  to 
be  nonrepairable. 

(iv)  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak. 

(v)  The  name,  initials,  or  other  form 
of  identification  of  the  owner  or 
operator  (or  designee)  whose  decision  it 
was  that  repair  could  not  be  effected 
without  a  shutdown. 

(vi)  The  expected  date  of  successful 
repair  of  the  leak  if  a  leak  is  not  repaired 
within  15  calendar  days. 

(vii)  Dates  of  shutdowns  that  occur 
while  the  equipment  is  unrepaired, 
(viii)  The  date  of  successful  repair  of  the 
leak. 

(8)  For  each  inspection  conducted  in 
accordance  with  §  63.1258(h)(3)  during 
which  no  leaks  are  detected,  a  record 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statement 
that  no  leaks  were  detected. 

(9)  For  each  visual  inspection 
conducted  in  accordance  with 
§63.1258(h)(2)(i)(B)  or  (h)(2)(iii)(B)  of 
this  section  during  which  no  leaks  are 
detected,  a  record  that  the  inspection 
was  performed,  the  date  of  the 
inspection,  and  a  statement  that  no 
leaks  were  detected. 

{63.1260    Reporting  requirements. 

(a)  The  owner  or  operator  of  an 
affected  source  shall  comply  with  the 
reporting  requirements  of  paragraphs  (b) 
through  (1)  of  this  section.  Applicable 
reporting  requirements  of  §§  63.9  and 
63.10  are  also  summarized  in  Table  1  of 
this  subpart. 

(b)  Initial  notification.  The  owner  or 
operator  shall  submit  the  applicable 
initial  notification  in  accordance  with 
§  63.9(b)  or  (d). 

(c)  Application  for  approval  of 
construction  or  reconstruction.  An 
owner  or  operator  who  is  subject  to 
§  63.5(b)(3)  shall  submit  to  the 
Administrator  an  application  for 
approval  of  the  construction  of  a  new 
major  affected  source,  the 
reconstruction  of  a  major  affected 
source,  or  the  reconstruction  of  a  major 
source  such  that  the  source  becomes  a 
major  affected  source  subject  to  the 
standards.  The  application  shall  be 
prepared  in  accordance  with  §  63.5(d). 

(d)  Notification  of  CMS  performance 
evaluation.  An  owner  or  operator  who 
is  required  by  the  Administrator  to 
conduct  a  performance  evaluation  for  a 
continuous  monitoring  system  shall 
notify  the  Administrator  of  the  date  of 
the  performance  evaluation  as  specified 
in  §  63.8(e)(2). 

(e)  Precompliance  report.  The 
Precompliance  report  ^all  be  submitted 
at  least  6  months  prior  to  the 
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compliance  date  of  the  standard.  For 
new  sources,  the  PrecompHance  report 
shall  be  submitted  to  the  Administrator 
with  the  application  for  approval  of 
construction  or  reconstruction.  The 
Administrator  shall  have  90  days  to 
approve  or  disapprove  the  plan.  The 
plan  shall  be  considered  approved  if  the 
Administrator  either  approves  the  plan 
in  writing,  or  fails  to  disapprove  the 
plan  in  writing.  The  90  day  period  shall 
begin  when  the  Administrator  receives 
the  request.  If  the  request  is  denied,  the 
owner  or  operator  must  still  be  in 
compliance  with  the  standard  by  the 
compliance  date.  To  change  any  of  the 
information  submitted  in  the  report,  the 
owner  or  operator  shall  notify  the 
Administrator  90  days  before  the 
planned  change  is  to  be  implemented; 
the  change  shall  be  considered 
approved  if  the  Administrator  either 
approves  the  change  in  writing,  or  fails 
to  disapprove  the  change  in  writing.  The 
PrecompHance  report  shall  include: 

(1)  Requests  for  approval  to  use 
alternative  monitoring  parameters  or 
requests  to  set  monitoring  parameters 
according  to  §63. 1258(b)(4). 

.  (2)  Descriptions  of  the  daily  or  per 
batch  demonstrations  to  verify  that 
control  devices  subject  to 
§63.1258(b)(l)(i)  are  operating  as 
designed. 

(3j  A  description  of  test  conditions, 
and  the  corresponding  monitoring 
parameter  values  for  parameters  that  are 
set  according  to  §  63.1258(b)(3)(ii)(C). 

(4)  For  owners  and  operators 
complying  with  the  requirements  of 
§  63.1252(e).  the  P2  demonstration 
summary  required  in  §  63.1257(f). 

(5)  Data  and  rationale  used  to  support 
an  engineering  assessment  to  calculate 
uncontrolled  emissions  from  process 
vents  as  required  in  §63.1257(d)(2)(ii). 

(f)  Notification  of  Compliance  Status 
report.  The  Notification  of  Comphance 
Status  report  required  under  §  63.9  shall 
be  submitted  no  later  than  150  days 
after  the  compliance  date  and  shall 
include: 

(1)  The  results  of  any  applicability 
determinations,  emission  calculations, 
or  analyses  used  to  identify  and 
quantify  HAP  emissions  from  the 
affected  source. 

(2)  The  results  of  emissions  profiles, 
performance  tests,  engineering  analyses, 
design  evaluations,  or  calculations  used 
to  demonstrate  compliance.  For 
performance  tests,  results  should 
include  descriptions  of  sampling  and 
analysis  procedures  and  quality 
assurance  procedures. 

(3)  Descriptions  of  monitoring 
devices,  monitoring  frequencies,  and  the 
values  of  monitored  parameters 
established  during  the  initial 


compliance  determinations,  including 
data  and  calculations  to  support  the 
levels  established. 

(4)  Listing  of  all  operating- scenarios. 

(5)  Descriptions  of  worst-case 
operating  and/or  testing  conditions  for 
control  devices. 

(6)  Identification  of  emission  points 
subject  to  overlapping  requirements 
described  in  §63. 1250(h)  and  the 
authority  under  which  the  owner  or 
operator  will  comply. 

(g)  Periodic  reports.  An  owner  or 
operator  shall  prepare  Periodic  reports 
in  accordance  with  paragraphs  (g)(1) 
and  (2)  of  this  section  and  submit  them 
to  the  Administrator. 

(1)  Submittal  schedule.  Except  as 
provided  in  (g)(1)  (i),  (ii)  and  (iii)  of  this 
section,  an  owner  or  operator  shall 
submit  Periodic  reports  semiannually, 
beginning  60  operating  days  after  the 
end  of  the  applicable  reporting  period. 
The  first  report  shall  be  submitted  no 
later  than  240  days  after  the  date  the 
Notification  of  Compliance  Status  is  due 
and  shall  cover  the  6-month  period 
begiiming  on  the  date  the  Notification  of 
Compliance  Status  is  due. 

(i)  When  the  Administrator 
determines  on  a  case-by-case  basis  that 
more  frequent  reporting  is  necessary  to 
accurately  assess  the  compliance  status 
of  the  affected  source;  or 

(ii)  When  the  monitoring  data  are 
used  directly  for  compliance 
determination  and  the  source 
experience  excess  emissions,  in  which 
case  quarterly  reports  shall  be 
submitted.  Once  an  affected  source 
reports  excess  emissions,  the  affected 
source  shall  follow  a  quarterly  reporting 
format  until  a  request  to  reduce 
reporting  frequency  is  approved.  If  an 
owner  or  operator  submits  a  request  to 
reduce  the  frequency  of  reporting,  the 
provisions  in  §  63.10(e)(3)(ii)  and  (iii) 
shall  apply,  except  that  the  term  "excess 
emissions  and  continuous  monitoring 
system  performance  report  and/or 
summary  report"  shall  mean  "Periodic 
report"  for  the  purposes  of  this  section. 

(iii)  When  a  new  operating  scenario 
has  been  operated  since  the  last  report, 
in  which  case  quarterly  reports  shall  be 
submitted. 

(2)  Content  of  Periodic  report.  The 
owner  or  operator  shall  include  the 
information  in  paragraphs  (g)(2)(i) 
through  (vii)  of  this  section,  as 
applicable. 

U)  Each  Periodic  report  must  include 
the  information  in  §63.10(e)(3)(vi)(A) 
through  (I)  and  (K)  through  (M).  For 
each  continuous  monitoring  system,  the 
Periodic  report  must  also  include  the 
information  in  §  63.10(e)(3)(vi)(J). 

(ii)  If  the  total  duration  of  excess 
emissions,  parameter  exceedances,  or 


excursions  for  the  reporting  period  is  1 
percent  or  greater  of  the  total  operating 
time  for  the  reporting  period,  or  the  total 
continuous  monitoring  system 
downtime  for  the  reporting  period  is  5 
percent  or  greater  of  the  total  operating 
time  for  the  reporting  period,  the 
Periodic  report  must  include  the 
information  in  paragraphs  (g)(2)(ii)(A) 
through  (D)  of  this  section. 

(A)  Monitoring  data,  including  15- . 
minute  monitoring  values  as  well  as 
daily  average  values  of  monitored 
parameters,  for  all  operating  days  when 
the  average  values  were  outside  the 
ranges  established  in  the  Notification  of 
Compliance  Status  report  or  operating 
permit. 

(B)  Duration  of  excursions,  as  defined 
in  §  63.1258(b)(7). 

(C)  Operating  logs  and  operating 
scenarios  for  all  operating  scenarios  for 
all  operating  days  when  the  values  are 
outside  the  levels  established  in  the 
Notification  of  Compliance  Status  report 
or  operating  permit. 

(D)  When  a  continuous  monitoring 
system  is  used,  the  information  required 
in  §  63.10(c)(5)  through  (13). 

(iii)  For  each  inspection  conducted  in 
accoridance  with  §  63.1258(h)(2)  or  (3) 
during  which  a  leak  is  detected,  the 
records  specified  in  §  63.1259(i)(7)  must 
be  included  in  the  next  Periodic  report. 

(iv)  For  each  vapor  collection  system 
or  closed  vent  system  with  a  bypass  line 
subject  to  §  63.1252(b)(1),  records 
required  under  §63.1259(i)(6)(i)  of  all 
periods  when  the  vent  stream  is 
diverted  from  the  control  device 
through  a  bypass  line.  For  each  vapor 
collection  system  or  closed  vent  system 
with  a  bypass  line  subject  to 
§  63.1252(b)(2),  records  required  under 
§63.1259(i)(6)(ii)  of  all  periods  in  which 
the  seal  mechanism  is  broken,  the 
bypass  valve  position  has  changed,  or 
the  key  to  unlock  the  bypass  line  valve 
was  checked  out. 

(v)  The  information  in  paragraphs 
(g)(2)(iv)(A)  through  (D)  of  this  section 
shall  be  stated  in  the  Periodic  report, 
when  applicable. 

(A)  No  excess  emissions. 

(B)  No  exceedances  of  a  parameter. 

(C)  No  excursions. 

(D)  No  continuous  monitoring  system 
has  been  inoperative,  out  of  control, 
repaired,  or  adjusted. 

(vi)  For  each  tank  subject  to  control 
requirements,  periods  of  planned 
routine  maintenance  during  which  the 
control  device  does  not  meet  the 
specifications  of  §  63.1253(b)  through 
(d). 

(vii)  Each  new  operating  scenario 
which  has  been  operated  since  the  time 
period  covered  by  the  last  Periodic 
report.  For  the  initial  Periodic  report, 
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each  operating  scenario  for  each  process 
operated  since  the  compliance  date 
shall  be  submitted, 
(h)  Notification  of  process  change. 

(1)  Except  as  specified  in  paragraph 
(h)(2)  of  this  section,  whenever  a 
process  change  is  made,  or  a  change  in 
any  of  the  information  submitted  in  the 
Notification  of  Compliance  Status 
Report,  the  owner  or  operator  shall 
submit  a  report  quarterly.  The  report 
may  be  submitted  as  part  of  the  next 
Periodic  report  required  imder 
paragraph  (g)  of  this  section.  The  report 
shall  include: 

(i)  A  brief  description  of  the  process 
change. 

(ii)  A  description  of  any  modifications 
to  standard  procedures  or  quality 
assurance  procedures. 

(iii)  Revisions  to  any  of  the 
information  reported  in  the  original 
Notification  of  Compliance  Status 
Report  under  paragraph  (f)  of  this 
section. 

(iv)  Information  required  by  the 
Notification  of  Compliance  Status 
Report  under  paragraph  (f)  of  this 
section  for  changes  involving  the 
addition  of  processes  or  equipment. 

(2)  An  ovkrner  or  operator  must  submit 
a  report  60  days  before  the  scheduled 
implementation  date  of  either  of  the 
following: 

(i)  Any  change  in  the  activity  covered 
by  the  Precompliance  report. 

(ii)  A  change  in  the  status  of  a  control 
device  from  small  to  large. 

(i)  Reports  of  startup,  shutdown,  and 
malfunction.  For  the  purposes  of  this 
subpart,  the  startup,  shutdown,  and 
malfunction  reports  shall  be  submitted 
on  the  same  schedule  as  the  periodic 
reports  required  under  paragraph  (g)  of 
this  section  instead  of  the  schedule 
specified  in  §  63.10(d)(5)(i).  These 
reports  shall  include  the  information 


specified  in  §63.1259(a)(3)(i)  through 
(iii)  and  shall  contain  the  name,  title, 
and  signature  of  the  owner  or  operator 
or  other  responsible  official  who  is' 
certifying  its  accuracy.  Reports  are  only 
required  if  a  startup,  shutdown,  or 
malfunction  occiured  during  the 
reporting  period.  Any  time  an  owner  or 
operator  takes  an  action  that  is  not 
consistent  with  the  procedures  specified 
in  the  affected  source's  startup, 
shutdovkoi,  and  malfunction  plan,  the 
owner  or  operator  shall  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  as  specified  in 
§63.10(d)(4)(ii). 

(j)  Reports  of  WAR  programs.  The 
ovtmer  or  operator  of  any  affected  source 
implementing  the  LDAR  program 
specified  in  §63.1255  of  this  subpart 
shall  implement  the  reporting 
requirements  in  §63.1255  of  this 
subpart.  Copies  of  all  reports  shall  be 
retained  as  records  for  a  period  of  5 
years,  in  accordance  with  the 
requirements  of  §  63.10(b)(1). 

(k)  Reports  of  emissions  averaging. 
The  owrner  or  operator  of  any  affected 
source  that  chooses  to  comply  with  the 
requirements  of  §63. 1252(d)  shall 
submit  the  implementation  plan 
described  in  §  63.1259(e)  6  months  prior 
to  the  compliance  date  of  the  standard 
and  the  following  information  in  the 
periodic  reports: 

(1)  The  records  specified  in 

§  63.1259(e)  for  each  process  or  storage 
tank  included  in  the  emissions  average; 

(2)  All  information  as  specified  in 
paragraph  (g)  of  this  section  for  each 
process  or  storage  tank  included  in  the 
emissions  average; 

(3)  Any  changes  of  the  processes  or 
storage  tanks  included  in  the  average. 

(4)  The  calculation  of  the  overall 
percent  reduction  efficiency  for  the 
reporting  period. 


(5)  Changes  to  the  Implementation 
Plan  which  affect  the  calculation 
methodology  of  uncontrolled  or 
controlled  emissions  or  the  hazard  or 
risk  equivalency  determination. 

(6)  Every  second  semiannual  or  fourth 
quarterly  report,  as  appropriate,  shall 
include  the  results  according  to 

§  63.1259(e)(4)  to  demonstrate  the 
emissions  averaging  provisions  of 
§§  63.1252(d),  63.1257(g)  and  (h). 
63.1258(f),  and  63.1259(f)  are  satisfied. 

(1)  Notification  of  performance  test 
and  test  plan.  The  owner  or  operator  of 
an  affected  source  shall  notify  the 
Administrator  of  the  planned  date  of  a 
performance  test  at  least  60  days  before 
the  test  in  accordance  with  §  63.7(b). 
The  owner  or  operator  also  must  submit 
the  test  plan  required  by  §  63.7(c)  and 
the  emission  profile  required  by 
63.1257(b)(8)(ii)  writh  the  notification  of 
the  p>erformance  test. 

(m)  Request  for  extension  of 
compliance.  An  owner  or  operator  may 
submit  to  the  Administrator  a  request 
for  an  extension  of  compliance  in 
accordance  with  §63. 1250(f)(4). 

i  S3.1261    Delegation  of  authority. 

(a)  In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
§  112(d)  of  the  Clean  Air  Act,  the 
authorities  contained  in  paragraph  (b)  of 
this  section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  The  authority  conferred  in 

§  63.177;  the  authority  to  approve 
applications  for  determination  of 
equivalent  means  of  emission 
limitation;  and  the  authority  to  approve 
alternative  test  methods  shall  not  be 
delegated  to  any  State. 


Table  1  To  Subpart  GGG.— General  Provisions  Applicability  To  Subpart  GGG 


General  provi- 
sions reference 

Summary  of  requirements 

Applies  to 
subpart  GGG 

Comments 

63.1(a)(1)  

General  applicability  of  the  General  Provisions 

Yes 

Yes 

No  

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Additional  terms  defined  in  §63.1251;  when  overlap 
between  subparts  A  and  GGG  of  this  part,  subpart 
GGG  takes  precedence. 

63.1(a)(2-7) 

63.1(a)(8)  

Discusses  state  programs. 

Subpart  GGG  clarifies  the  applicability  in  §63.1250. 

All  major  affected  sources  are  required  to  obtain  a 
title  V  permit. 

All  aHected  sources  are  subject  to  siit>part  GGG  ac- 
cording to  the  applicability  definition  of  .s«jbpart 
GGG. 

Subpart  GGG  clarifies  the  applicability  of  each  para- 
graph of  subpart  A  to  sources  subject  to  subpart 
GGG. 

All  major  affected  sources  are  required  to  obtain  a 
title  V  permit.  Area  sources  are  not  subject  to  sub- 
part GGG. 

63.1(a)(9-14) 

63.1(b)(1)  ,. 

63.1(b)(2)  

Initial  applicability  determination  

Title  V  operating  permit— see  part  70 „... 

Record  of  the  applicability  determination 

Applicability  after  standards  are  set 

Title  V  permit  requirement „ 

63.1(b)(3)  

63.1(c)(1) 

63.1(c)(2) 
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Table  1  To  Subpart  GGG.— General  Provisions  Applicability  To  Subpart  GGG— Continued 




General  provi- 
sions reference 

Summary  of  requirements 

Applies  to 
subpart  GGG 

Comments 

63  1(cM3) 

Reserved 

63.1(c)(4) 

Requirements  for  existing  source  that  obtains  an  ex- 

Yes 

tension  of  compliance. 

63.1(c)(5) 

No 

Notification 

Yes 

require- 

ments for 

an  area 

source  that 

increases 

HAP  emis- 

sions to 

major 

source  lev- 
els. 

63.1(d) 

[Reservedl  

NA 

63.1(e) 

Applicability  of  permit  program  before  a  relevant 
standard  has  been  set. 

Yes 

632  

Definitions 

Yes 

Additional  terms  defined  in  §63.1251;  when  overlap 
between  subparts  A  and  GGG  of  this  part  occurs, 
subpart  GGG  takes  precedence. 

63.3  

Units  and  abbreviations 

Yes 

Other  units  used  in  subpart  GGG  are  defined  in  that 
subpart. 

63.4  

Prohibited  activities 

Construction  and  reconstruction — applicability  

Yes 

Yes 

63.5(a) 

Except  replace  the  terms  "source"  and  "stationary 

source"  with  "affected  source". 

63.5(b)(1)  

Upon    construction,    relevant    standards    for    new 
sources. 

Yes 

63.5(b)(2)  

[Reserved]  

NA 

63.5(b)(3)  

New  construction/reconstruction  ,... 

Construction/reconstruction  notification  _ 

Yes 
Yes 

63.5(b)(4)  

63.5(b)(5)  

Construction/reconstruction  compliance 

Yes 

63.5(b)(6)  

Equipment  addition  or  process  change  ~. 

Yes 

63.5(c)  

(Reservedl  

NA 

63.5(d) 

Application  for  approval  of  construction/reconstruction 

Yes 

Except     for     certain     provisions     identified     in 

63.1259(a)(5) 

63.5(e) 

Construction/ 

Yes 

reconstruc- 
tion ap- 
proval.. 

63.5(f) 

Construction/reconstruction  approval  based  on  prior 

Yes 

Except  replace  "source"  with  "affected  source". 

63.6(a)(1)  

Comoliance  with  standards  and  maintenance  require- 

Yes 

ments. 

63.6(a)(2)  

Requirements  for  area  source  that  increases  emis- 
sions to  become  major. 

Yes 

63.6(b)(1-2) 

Compliance  dates  for  new  and  reconstructed  sources 

No  

Subpart  GGG  specifies  compliance  dates. 

63.6(b)(3-6) 

Compliance  dates  for  area  sources  that  become 
major  sources. 

Yes 

• 

63.6  (b)(7)  

Compliance  dates  (or  new  sources  resulting  from 

No  

Subpart  (aGG  specifies  NS  applicability  and  oompif- 

new  unaffected  area  sources  becoming  subject  to 

ance  dates 

standards. 

63.6(c)  

Compliance  dates  for  existing  sources  

Yes 

Except  replace  "source"  with  "affected  source".  Sub- 

part.GGG  specifies  compliance  dates. 

63.6(e) 

Operation  and  maintenance  requirements 

Yes 

Startup,  Shutdown,  Malfunction  Plan  requirements 
spediically  include  malfunction  process,  control 

and  monitoring  equipment. 

63.6(fHg) 

Compliance  with  nonopacity  and  alternative  nonopac- 

Yes 

ExcefA  that  subpart  GGG  specifies  performance  test 

Ity  emission  standards. 

conditions. 

63.6(h) 

Opacity  and  visible  emission  standards 

No 

Subpart  GGG  does  not  contain  any  opacity  or  visible 
emission  standards. 

63.6(0  

Extension  of  comoliance  with  emission  standards  

No  

§63.1250(0(4)  specifies  provisions  for  compliance 
extensions. 

63.6(j)  

Exemotion  from  comoliance  with  emission  standards 

Yes 

63.7(a)(1)  

PertorTTMuice  testing  requirements 

Yes 

Subpart  GGG  specifies  required  testing  and  compli- 
ance procedures. 

63.7(a)(2)(Nx)  .... 

Yes 

63.7(a)(3)  

Yes 

63.7(b)(1)  

Notification  of  performance  test  

Yes 

63.7(b)(2)  

Notification  of  delay  in  conducting  a  scheduled  per- 
formance test. 

Yes 
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Table  1  To  Subpart  GGG.— General  Provisions  Appucabiuty  To  Subpart  GGG— Continued 


General  provi- 
sions reference 


Summary  of  requirements 


Apples  to 
subpart  GGG 


Corrwnents 


63.7(c) 

63.7(d) 

63.7(e) 

63.7(0 

63.7(g) — 

63.7(h) 

63.8(a) 

63.8(b)(1)  

63.8(b)(2)  

63.8(b)(3Hc)(3) 

63.8(c)(4-6) 

63.8  (c)6-8) 

63.8(d) 

63.8(e)(1)  

63.8(e)(2)  

63.8(e)(»-4) 

63.8(e)(5)(i)  

63.1260  (a).. 
63.8(e)(5)(H) 

63.8(f)-(g) 

63.9(a)-(d) 

63.9(e) 

63.9(f) 

63.9(g)(1) 

63.9(g)(2)  

63.9(g)(3)  

63.9(h) 

63.9(1) 

63.9(j)  

63.10(a) 

63.1259.. 

63.10(b)(1) 

63.10(b)(2) 

63.10(b)(3) 

63.10(c)-(d)(2)  .. 
63.10(d)(3) 

63.10(d)(4-6)  .... 

63.10(e) 

63.10(f) 

63.11  

63.12  

63.13  

63.14  

63.15  


Quality  assurance  program 

Performance  testing  facilities 

Conduct  of  performarwe  tests 

Use  of  alternative  test  method 

Data  analysis,  recordkeeping,  and  reporting  

Waiver  of  performance  tests .7..^,^ 

Monitoring  requirements 

CoTKkict  of  monitoring 

CMS  and  combined  effluents «... 

CMS  requirements 

CMS  operation  recrements  

CMS  calibration  and  malfunction  provisions 

CMS  quality  control  program  „ 

Performance  evaluations  of  CMS  

Notificafion  of  performance  evaluation  .... 

CMS  requirements/alternatives 

Reporting  performarx^  evaluation  results  ... 

Results  of  COMS  performance  evaluation 

Alternative  monitoring  mettxxl/reduction  of  monitoring 
data. 

Notification  requirements— AppUcatJility  and  general 
information. 

Notification  of  performance  test 

Notification  of  opacity  and  visitile  emissions  observa- 
tions. 

Addttional  notification  requirements  for  sources  with 
CMS. 

Notification  of  compliance  with  opacity  emission 
standard. 

Notification  tfiat  criterion  to  continue  use  of  alter- 
native to  relative  accuracy  testing  has  been  ex- 
ceeded. 

Notification  of  compliance  status 

A(^iBtment  to  time  periods  or  postmark  deadlines  for 
submittal  and  review  of  required  communicatkxis. 

Change  In  lnformatk>n  provkled ~ 

Recordkeeping  requirements  

Records  retentkxi 

Information  and  documentation  to  support  notifica- 
tk>ns. 

Records  retention  for  sources  not  sut>iect  to  relevant 
standard. 

Other  recordkeeping  and  reporting  provisions 

Reporting  results  of  opacity  or  visXile  emissk)ns  ob- 
servations. 

Other  recordkeeping  and  reportirtg  provisiorts 

Additional  CMS  reporting  requirements 

Waiver  of  recordkeeping  or  reporting  requirements.  .. 

Control  device  requirements  for  flares 

State  authority  and  delegatkxis  

Addresses  of  State  air  pollutkm  control  agencies  

Incorporations  by  reference  

Availability  of  informatkxi  and  confidentiality  


Yes 

Yes 
Yes 


Yes 
Yes 
Yes 
Yes 
Yes 
No  . 


Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 

No  . 

Yes 

Yes 

Yes 

No  . 

Yes 
No  . 
Yes 


Yes 
Yes 

Yes 
Yes 

Yes 
No 

Yes 

Yes. 
No 


Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


Except  tftat  tfw  test  plan  must  be  submitted  with  the 
notification  of  the  performance  test. 

Except  replace  "source"  with  "affected  source". 

Subpart  GGG  also  contains  test  methods  and  proce- 
dures specific  to  phamrtaceutical  sources. 


See  §63.1258. 

§63.1258  of  subpart  GGG  piovkles  specific  CIMS  re- 
quirements. 


See§ 

Subpart  GGG  does  not  contain  any  opacity  or  visUe 
emission  standards. 


Subpart  GGG  does  not  contain  any  opacity  or  visUe 
emission  standards. 


Subpart  GGG  does  not  contain  any  opacity  or  vistile 
emissk)n  starxlards. 


(Xie  150  days  after  compliance  date. 

See§ 

Subpart  GGG  specifies  recordkeeping  requiremerMs. 
Appicability  requirements  are  given  in  §63.1250. 


Sut)part  GGG  does  not  include  any  opacity  or  visUe 
emissk>n  standards. 


See  §63.1261. 


Table  2  To  Subpart  GGG.— 
Partially  Soluble  HAP 

1,1,1-Trichkyoethane  (metfiyl  chk)roform) 
1 ,1  j2,2-Tetrachk>roethane 
1 ,1 ,2-Trichk)roethane 
1,l-Dichk)roettiylene  (vinylidene  chtoride) 
1,2-Oibromoethane 
1,2-Dichkxoethar)e  (ethylene  dichk>ride) 


Table  2  To  Subpart  GGG.— 
Partially  Soluble  HAP— Continued 

1 ,2-Dk:hk)ropropane 

1 ,3-Dicfik>ropropene 

2,4,5-Trfchk)ropherK>l 

2-6utanone  (mek) 

1 ,4-Dlchkxot)enzene 

2-Nitropropane 

4-Metfiyl-2-pentanone  (mibk) 


Table  2  To  Subpart  GGG.— 
Partially  Soluble  HAP— Continued 

Acetakjehyde 

Acrolein 

Acrykxvtrile 

Allylchkxkle 

Benzene 

Benzyl  chkxide 

Biphenyl 
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Table  2  To  Subpart  GGG.— 
Partially  Soluble  HAP— Continued 

Bromoform  (tribromomethane) 

Bromomethane 

Butadiene 

Carbon  disulfide 

Chlorobenzene 

Chloroethane  (ethyl  chloride) 

Chloroform 

Chloromethane 

Chlofoprene 

Cumene 

Oichloroethyl  ether 

Dinitrophenol 

Epichlorohydhn 


Table  2  To  Subpart  GGG.— 
Partially  Soluble  HAP— Continued 

Ethyl  acrylate 
Ethylbenzene 
Ethylene  oxide 
Hexachlorobenzene 
Hexachlorobutadiene 
Hexachloroethane 
Methyl  methacrylate 
Methyl-t-butyl  ether 
Methylene  chloride 
N,N-dimethylaniltne 
Propionaldehyde. 
Propylene  oxide 
Styrene 


Table  2  To  Subpart  GGG.— 
Partially  Soluble  HAP— Continued 

Tetrachloroethene  (perchloroethylene) 

Tetrachloromethane  (carbon  tetrachloride 

Toluene 

Trichlorobenzene  (1,2,4-) 

Trichloroethylene 

Triethylamlne 

Trimethylpentane 

Vinyl  acetate 

Vinyl  chloride 

Xylene  (m) 

Xylene  (o) 

Xylene  (p) 

N-hexane 


Table  3  To  Subpart  GGG.— Soluble  HAP 


Compound 


1 ,1-Dimethylhydrazine. 

1 ,4-Dioxane. 

Acetonitrile. 

Acetophenone. 

Diethyl  sulfate. 

Dimethyl  sulfate. 

Dinttrotoluene. 

Ethylene  glycol  dimethyl  ether. 

Ethylene  glycol  monobutyl  ether  acetate. 

Ethylene  glycol  monomethyl  ether  acetate. 

Isophorone. 

Methanol  (methyl  alcohol). 

Nitrobenzene. 

Toluidene. 


Table  4  to  Subpart  GGG.— Monitoring  Requirements  for  Control  Devices' 


Control  device 


Ail  control  devices 


Scrubber 

Thermal  incinerator 

Catalytic  incinerator  

Flare 

Boiler  or  process  heater  <44 
mega  watts  and  vent  stream  is 
not  mixed  with  the  primary  fuel. 

Condenser 

Carbon    adsort>er    (nonregenera- 

tive). 
Carbon  adsorber  (regenerative)  ... 


Monitoring  equipment  required 


1.  Flow  indicator  installed  at  all 
bypass  lines  to  the  atmosphere 
and  equipped  with  continuous 
recorder  or. 

2.  Valves  sealed  closed  with  car- 
seal  or  lock-and-key  configura- 
tion. 

Liquid  flow  rate  or  pressure  drop 
mounting  device.  Also  a  pH 
monitor  if  the  scrubber  is  used 
to  control  add  emissions. 

Temperature  monitoring  device  in- 
stalled in  firebox  or  in  ductwork 
immediately  downstream  of  fire- 
box*. 

Temperature  monitoring  device  in- 
stalled in  gas  stream  imme- 
diately before  and  after  catalyst 
bed. 

Heat  sensing  devk:e  installed  at 
the  pik>t  light. 

Temperature  monitoring  devne  in- 
stalled in  firebox  ». 

Temperature  monitoring  device  in- 
stalled at  condenser  exit. 
None  

Stream  fk)w  monitoring  devwe, 
and. 


Parameters  to  be  monitored 


.  Presence  of  fk)w  diverted  from 
the  control  device  to  ttie  atmos- 
phere or. 


2.  Monthly  inspectk>ns  of  sealed 
valves. 

1.  Uquid  ftow  rate  into  or  out  of 
the  scrubber  or  the  pressure 
drop  across  the  scrubber. 

2.  pH  of  effluent  scrubber  IkKiid  ... 
Firebox  temperature 


Temperature    difference    across 
catalyst  bed. 


Presence  of  a  flame  at  the  pitot 

light. 
Combustion  temperature  


Condenser  exit  (product  side) 
temperature. 

Operating  time  since  last  replace- 

.  ment. 

1.  Total  regeneration  stream  mass 
or  vokimetric  flow  during  cartx>n 
bed  regeneratkm  cycle(s). 


Frequency 


Hourty  records  of  whether  the  flow 
indicator  was  operating  and 
whether  a  diverskm  was  de- 
tected at  any  time  during  each 
hour. 

Monthly. 


1.  Every  15  minutes. 


2.  Once  a  day. 
Every  15  minutes. 


Every  15  minutes. 

Every  15  minutes. 
Every  15  minutes. 

Every  15  minutes. 

N/A. 

1.  For  each  regeneratkm  cyde, 
record  the  total  regeneratk>n 
stream  mass  or  volumetric  flow. 
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Table  4  to  Subpart  GGG.— Monitoring  Requirements  for  Control  Devices  "—Continued 


Control  device 


Monitoring  equipment  required 


Cartwn  bed  temperature  monitor- 
ing device. 


Parameters  to  be  monitored 


2.  Temperature  of  carbon  bed 
after  regeneration. 

3.  Temperature  of  carbon  bed 
within  15  minutes  of  completing 
any  cooling  cycle(s). 

4.  Operating  time  since  end  of  last 
regeneration. 

5.  Check  for  bed  poisoning 


Frequency 


2.  For  each  regeneration  cycle, 
record  the  maximum  cartx)n 
t>ed-temperature. 

3.  Within  15  minutes  of  complet- 
ing any  cooling  cyde.  record 
the  carbon  bed  temperature. 

4.  Operating  time  to  be  based  on 
worst<ase  conditions. 

5.  Yearly. 


» As  an  alternative  to  the  monitoring  requirements  specified  in  this  table,  the  owner  or  operator  may  use  a  CEM  meeting  the  requirements  of 
Performance  Specifications  8  or  9  of  appendix  B  of  part  60  to  monitor  TOC  every  15  minutes. 

«>  Monitor  may  be  installed  In  the  firebox  or  in  the  ductworit  immediately  downstream  of  the  firebox  before  any  substantial  heat  exchange^s-en- 
oountered. 

Table  5  To  Subpart  GGG.— Control  Requirements  for  Items  of  Equipment  That  Meet  the  Criteria  of 

§63.1252(0 


Item  of  equipment 


Drain  or  drain  hub 


Manhole  b 


Control  requirement  > 


Lift  station 


Trench 


Pipe  

Oil/Water  separator 

Tank  


(a)  Tightly  fitting  solid  cover  (TFSC);  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  fuel  gas  system,  or  to  a  control  device  meeting  the  requirements 
of  §63.1256(h)(2);  or 

(c)  Water  seal  with  submerged  discharge  or  barrier  to  protect  discharge  from  wind. 

(a)  TFSC;  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  fuel  gas  system,  or  to  a  control  device  meeting  the  requirements 
of  §63.1256(h)(2);or 

(c)  If  the  item  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  properly  operating  water  seal  at  the  entrance  or 
exit  to  the  item  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall  be  at  least  90  cm  in  length 
and  not  exceeding  10.2  cm  in  nominal  inside  diameter. 

(a)  TFSC;  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  fuel  gas  system,  or  to  a  control  devfee  meeting  the  requirements 
of  §63. 1256(h)(2);  or  »         -^ 

(c)  If  the  lift  station  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  property  operating  water  seal  at  the  entrance 
or  exit  to  the  item  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall  be  at  least  90  cm  in  length 
and  not  exceeding  10.2  cm  in  nominal  inskle  diameter.  The  lift  station  shall  be  level  controlled  to  minimize 
changes  in  the  liquid  level. 

(a)  TFSC;  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  fuel  gas  system,  or  to  a  control  device  meeting  the  requirements 
of§63.1256(h)(2);or 

(c)  If  the  item  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  property  operating  water  seal  at  the  entrance  or 
exit  to  the  item  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall  be  at  least  90  cm  in  length 
and  not  exceeding  10.2  cm  in  nominal  inside  diameter. 

Each  pipe  shall  have  no  visible  gaps  in  joints,  seals,  or  other  emissk)n  interfaces 

(a)  Equip  with  a  fixed  roof  and  route  vapors  to  a  process  or  to  a  fuel  gas  system,  or  equip  vwth  a  ctosed-vent  sys- 
tem that  routes  vapors  to  a  control  device  meeting  the  requirements  of  §63. 1256(h)(2);  or 

(b)  Equip  with  a  ftoating  roof  that  meets  the  equipment  specificatkxB  of  §60.69i3  (a)(1)(i),  (a)(1)(ii),  (a)(2),  (a)(3), 
and  (a)(4). 

Maintain  a  fixed  roof.=  If  the  tank  is  sparged<i  or  used  for  heating  or  treatir)g  by  means  of  an  exotttermic  reaction, 
a  fixed  roof  and  a  system  shall  be  maintained  that  routes  the  organic  hazardous  air  pollutants  vapors  to  other 
process  equipment  or  a  fuel  gas  system,  or  a  ctosed-vent  system  that  routes  vapors  to  a  control  device  that 
meets  the  requirements  of  40  CFR  §63.119  (e)(1)  or  (e)(2). 


AA»  Where  a  tightly  fitting  solid  cover  is  required,  it  shall  be  maintained  with  no  visible  gaps  or  openings,  except  during  periods  of  samplinq 
inspection,  or  maintenance.  ^        -f-  a  r-  r-  ■». 

AA*"  Manhole  includes  sumps  and  other  points  of  access  to  a  conveyance  system. 

AA«  A  fixed  roof  may  have  openings  necessary  for  proper  venting  of  the  tank,  such  as  pressure/vacuum  vent,  j-pipe  vent. 

AA""  The  lk)uid  In  the  tank  is  agitated  by  injecting  compressed  air  or  gas. 


Table  6  to  Subpart  GGG.— Wastewater— Compliance  Options  for  Wastewaster  Tanks 

Capacity,  m^ 

Maximum  true 
vapor  pres- 
sure, kPa 

Control  requirements 

<75  _ 

§63.1256(b)(1). 
§63.1256(b)(1). 
§63.1256(b)(2). 
§63.1256{b)(1). 
§63.1256(b)(2). 

>75and<151 „ 

>151  _ 

<13.1 

>13.1 

<52 

>52 
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Table  7  to  Subpart  GGG.— Wastewater— Inspection  and  Monitoring  Requirements  for  Waste  Management 

Units 

To  comply  with 

Inspection  or  monitoring  re- 
quirement 

Frequency  of  inspection  or 
monitoring 

Method 

TANKS: 

63.1256(b)(3)(l) 

Inspect  fixed  roof  and  all  open- 
ings for  leaks. 

Inspect  floating  roof  in  accord- 
ance   witfi    §§63. 120(a)(2) 
and  (a)(3). 

Measure    floating    roof    seal 
gaps    in    accordsmce    with 
§§63.120(b)(2)(i)       through 
(b)(4). 

—Primary  seal  gaps 

— Secondary  seal  gaps 

Initially  Semiannually „ 

See  §§  63.120(a)(2)  and  (a)(3) 

Visual 

63.1256<b)(4) 

Visual 

^      63.1256(b)(5) 

See  §63.l20(b)(2)(i)  through  (b)(4). 

Initially  Once  every  5  years 
(annually    if    no    secondary 
seaO. 

InitiaHv  Semianruiaiv 

63.1256(b)(7)  

Inspect   wastewater   tank   for 
control    equipment    failures 
and  improper  work  practk»s. 

Inspect  cover  and  all  openings 
for  leaks. 

Inspect  surface  impoundment 
for   control   equipment   fail- 
ures J,  and    improper    work 
practk»s. 

Inspect  cover  and  all  openings 
for  leaks. 

Inspect     enctosure     and     all 
openings  for  leaks. 

Inspect   container  tor  control 
equipment  failures  and  im- 
proper work  practices. 

Inspect  cover  and  all  openings 
to  ensure  there  are  no  gaps, 
cracks,  or  holes. 

Inspect  indivkkial  drain  system 
for  control   equipment   fail- 
ures   and    improper    work 
practnes. 

Verify  that  suffkaent  water  is 
present  to  property  maintain 
integrity  of  water  seals. 

Inspect  all  drains  using  tightly- 
fitted  caps  or  plugs  to  en- 
sure caps  and  plugs  are  in 
ptace  and  property  installed. 

Inspect  aH  junction  boxes  to 
ensure  covers  are  in  place 
and  have  no  visible  gaps, 
cracks,  or  holes. 

Inspect  untxjried  portfon  of  all 
sewer  lines  for  cracks  and 
gaps. 

Inspect  fixed  roof  and  all  open- 
ings for  leaks. 

Measure    floating    roof    seal 
gaps  in  accordance  with  40 
CFR  60.696(d)(1). 

—Primary  seal  gaps 

—Secondary  seal  gaps 

Inspect  oil-water  separator  for 
control    equipment    failures 
and  improper  wori<  practices. 

Initiallv  SemiannuaVv 

VMiial 

63.1256(b)(8) 

SURFACE  IMPOUNDMENTS: 
63.1256(c)(1)(i) 

InitiaHv  Semiannualv 

Visual 

63.1256(c)(2) 

Initially  Semiannualy 

Visual 

CONTAINERS: 

63.1256«l)(1)(i) 

InitiaMy  Semiannualy 

Visual. 

63.1256(d)(1)(ii) 

Initially  Semiannualy 

Initiallv  Semiannualv 

63.1256(d)(3)(i) 

Visual. 
Visual 

63.1256(d)(4) 

INDIVIDUAL  DRAIN  SYS- 
TEMS': 
63.1256(e)(1)(i) 

Initialy  Semiannualy 

Initiatty  Semiannualy 

Initialv  SemianiMjaHv 

Visual. 
Visual. 

Visual 

63.1256(e)(2) 

63.1256(e)(4)(j) 

63.1256(e)(4)(H) 

Initialy  Semiannualy 

Visual. 

63.1256(e)(5)(i) 

Initialy  SemiafUHjaly 

63.1256(e)(5)(M) 

Visual  or  smoke  test  or  other  means  as 
specified. 

Visual 

63.1256(e)(5)(iii)  

Initiallv  Semiannualv 

CML-WATER  SEPARATORS: 
63.1256(f)(2)(l) 

Initiallv  Semiannualv 

Visual 

63.1256(f)(3) 

63.1256(f)(3)  

Initially" 

Once  every  5  years 

Initially  <>  Annually. 

Initially  Semiannually 

See  40  CFR  60.696(d)(1). 

63.1256(f)(4)  

Visual. 

•As  Specified  in  §63.1256(e),  the  owner  or  operator  shall  comply  with  either  the  requirements  of  §63.1256(e)(1)  and  (2)  or  §63. 1256(e)(4)  and 
"Within  60  days  of  installation  as  specified  in  §63.1256(f)(3). 


Federal  Register /Vol.  63,  No.  182 /Monday,  September  21,  1998/  Rules  and  Regulations       50385 


Table  8  To  Subpart  GGG.—Fraction  Measured  (F„0  for  HAP  Compounds  in  Wastewater  Streams 


Chemical  name 


CAS  No.  ■ 


Acetaldehyde 

Acetonitrile 

Acetophenone 

Acrolein  - 

Acrylonitrile - — ••—• 

Ally!  chloride 

Benzene  

Benzyl  chloride - 

Brphenyl - .^v — ........... 

Bromoform 

Butadiene  (1,3-)  ^ 

Cart>on  disulfide  

Cartwn  tetrachloride 

Chlorobenzene 

Chloroform 

Chloroprene  (2-Chloro-1 ,3-butadiene) 

Cumene - — 

Dichlorobenzene  (p-1,4-)  

Dichloroethane  (1,2-)  (Ethylene  dichloride)  ... 
Dichloroethylether  (Bis(2-Chloroethyl  ether)) . 

Dichloropropene  (1,3-)  

Diethyl  sulfate 

Dimethyl  sulfate 

Dimethylaniline  (N.N-)  .... 

Dimethylhydrazine  (1,1-) — 

Dinitrophenol  (2,4-) - 

Dinitrotoluene  (2,4-)  -... 

Dioxane  (1.4-)  (1,4-Diethyleneoxide) 

Epichlorohydrin(1  -Chloro-2,3-epoxypropane) 

Ethyl  acrylate _ ••.. 

Ethylbenzene 

Ethyl  chloride  (Chloroethane)  

Ethylene  dibromide  (Dibromomethane)  

Ethylene  glycol  dimethyl  ether 

Ethylene  glycol  monobutyl  ether  acetate 

Ethylene  glycol  monomethyl  ether  acetate  ... 

Ethylene  oxide 

Ethylidene  dichloride  (1,1 -Dichloroethane)  ... 

Hexachlorobenzene  - 

Mexachlorobutadiene — 

Hexachloroethane  — 

Hexane 

Isophorone  

Methanol 

Methyl  bromide  (Bromomethane)  

Methyl  chloride  (Chloromethane) 

Methyl  ethyl  ketone  (2-Butanone)  .... 

-Methyl  isobutyl  ketone  (Hexone) _. 

Methyl  methacrylate - 

Methyl  tert-butyl  ether  _ 

Methylene  chtorkje  (Dichloromethane)  

Naphthalene — 

Nitrotjenzene •... 

Nitropropane  (2-) - 

Phosgene  • 

Propk>naldehyde  ~ ~ 

Propylene  dichloride  (1 ,2-Dichk)ropropane)  . 

Propylene  oxide  

Styrene • 

Tetrachtoroethane  (1,1,2,2-)  _ 

Tetrachtoroethylene  (Perchloroethylene)  _.... 

Toluene  

Toluidine  (o-) — 

Trichlorobenzene  (1,2.4-) 

Trichloroethane  (1,1,1-)  (Methyl  chtoroform) 
Trichtoroethane  (1.1,2-)  (Vinyl  Trichtoride)  ... 

Trichloroethylene 

Trichlorophenol  (2,4,5-) 

Triethylamine • 

Trimethylpentane  (2,2,4-) 

Vinyl  acetate 

Vinyl  chtoride  (Chkxoethylene) 


75070 

1.00 

75058 

0.99 

98862 

0.31 

107028 

1.00 

107131 

1.00 

107051 

1.00 

71432 

1.00 

100447 

1.00 

92524 

0.86 

75252 

1.00 

106990 

1.00 

75150 

1.00 

56235 

1.00 

108907 

0.96 

67663 

1.00 

126998 

1.00 

98828 

1.00 

106467 

1.00 

107062 

1.00 

111444 

0.76 

542756 

1.00 

64675 

0.0025 

77781 

0.086 

121697 

0.00080 

57147 

0.38 

51285 

0.0077 

121142 

0.085 

123911 

0.87 

106898 

0.94 

140885 

1.00 

100414 

1.00 

75003 

1.00 

106934 

1.00 

110714 

0.86 

t12072 

0.043 

110496 

0.093 

75218 

1.00 

75343 

1.00  " 

118741 

0.97 

87683 

0.88 

67721 

0.50 

110543 

1.00 

78591 

0.47 

67561 

0.85 

74839 

1.00 

74873 

1.00 

78933 

0.99 

108101 

0.98 

80626 

1.00 

1634044 

1.00 

75092 

1.00 

91203 

0.99 

98953 

0.39 

79469 

0.99 

75445 

1.00 

123386 

1.00 

78875 

1.00 

75569 

1.00 

100425 

1.00 

79345 

1.00 

127184 

1.00 

108883 

1.00 

95534 

0.15 

120821 

1.00 

71556 

1.00 

79005 

0.98 

79016 

1.00 

95954 

1.00 

121448 

1.00 

540841 

1.00 

108054 

1.00 

75014 

1.00 
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Table  8  To  Subpart  GGG.— Fraction  Measured  (Fm)  for  HAP  Compounds  in  Wastewater  Streams— Continued 

Chemical  name 


Vinylidene  chloride  (1,1-Dichloroethylene) 

Xylene  (m-) ..._ 

Xylene  (o) 

Xylene  (p-) » 


1.00 
1.00 
1.00 
1.00 


•CAS  numbers  refer  to  the  Chemical  Abstracts  Service  registry  number  assigned  to  specific  compounds,  isomers,  or  mixtures  of  compounds. 

Table  9  to  Subpart  GGG.— Default  Bkdrates  for  List  1  Compounds 


Compound  name 


Biorate  (K1), 
L/g  MLVSS-hr 


Acetonltrile  

Acetophenone „ 

Diethyl  sulfate  _ 

Dimethyl  hydrazine(1,1) 

Dimethyl  sulfate  

DtnJtrotoluene(2,4) , 

Dioxane(1,4) 

Ethylene  glycol  dimethyl  ether 

Ethylene  glycol  monomethyl  ether  acetate 
Etiiylene  glycol  monobutyl  ether  acetate  ... 

Isophorone 

Methanol  .v. 

Nitrobenzene 

Tolutdine  (-0) 


0.100 
0.538 
0.105 
0.227 
0.178 
0.784 
0.393 
0.364 
0.159 
0.496 
0.598 

(•) 
2.300 
0.859 


*For  direct  dischargers,  the  default  biorate  for  methanol  Is  3.5  L/g  MLVSS-hr,  for  indirect  dischargers,  the  default  biorate  for  methanol  is  0.2  L/ 
g  MLVSS-hr. 


(FR  Doc.  98-2316S  Filed  9-18-98;  8:45  am] 
BHJJNaOOOEi 


Monday 
September  21,  1998 


Part  III 


Environmental 
Protection  Agency 

40  CFR  Parts  136  and  439 
Pharmaceutical  Manufacturing  Category 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New  Source 
Performance  Standards;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  136  and  439 

FRL-6135-7] 

RIN  2040-AA13 

Pharmaceutical  Manufacturing 
Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards;  Final  Rule 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  This  final  regulation  limits 
the  discharge  of  pollutants  into 
navigable  waters  of  the  United  States 
and  into  publicly  owned  treatment 
works  (POTWs)  by  existing  and  new 
pharmaceutical  manufactiu^ng  facilities. 
This  regulation  revises  limitations  and 
standards  for  four  subcategories  of  the 
pharmaceutical  manufacturing  Point 
Source  Category:  Subcategory  A 
(Fermentation),  Subcategory  B 
(Extraction),  Subcategory  C  (Chemical 
Synthesis):  and  Subcategory  D  (Mixing, 
Compounding,  and  Formulating);  and 
reformats  and  clarifies  language  without 
revision  to  certain  specified  provisions 
of  these  four  subcategories  and  a  fifth 
subcategory:  Subcategory  E  (Research). 
This  regulation  establishes  effluent 
liihitations  guidelines  and  standards 
under  the  Clean  Water  Act  including 
"best  conventional  pollutant  control 
technology  (BCT)  and  "best  available 
technology  economically  achievable 
(BAT)"  for  existing  direct  dischargers, 
"new  source  performance  standards 
(NSPS)"  for  new  direct  dischargers  and 
pretreatment  standards  for  existing  and 
new  indirect  dischargers  (PSES  and 
PSNS).  This  regulation  also  amends  and 
clarifies  some  of  the  limitations  based 
on  "best  practicable  control  technology 
(BPT)"  for  pharmaceutical 
manufacturing  facilities  and  establishes 


analytical  methods  for  certain  organic 
pollutants  contained  in  this  regulation. 
EPA  is  today  also  publishing  final 
Maximum  Available  Control 
Technology  (MACT)  standards  under 
the  Clean  Air  Act  (CAA)  for  the 
pharmaceutical  manufacturing  industry 
elsewhere  in  today's  Federal  Register. 
The  MACT  standards  final  rule  will 
control  emissions  of  hazardous  air 
pollutants  (HAPs)  fi'om  pharmaceutical 
manufacturing  emission  sources 
including  wastewater  collection  and 
treatment  systems.  The  Offices  of  Water 
and  Air  and  Radiation  have  coordinated 
the  development  of  these  regulations 
and  have  used  a  common  technology 
basis  in  developing  limitations  and 
standards  for  the  volatile  organic 
compounds  (VCX^s). 

The  final  MACT  standards  and 
effluent  limitations  guidelines  and 
standards  rules  will  benefit  the 
environment  by  removing  a  total  of  85.4 
million  poimds  per  year  of 
conventional,  nonconventional  and 
toxic  (priority)  pollutants  fi'oni  water 
discharges,  llie  effluent  limitations 
guidelines  and  standards  portion  of 
those  removals  is  13.9  million  pounds 
per  year  of  nonconventional  and  16.0 
million  pounds  per  year  of  organic 
pollutants  including  VOCs.    . 
DATES:  This  regulation  shall  become 
effective  November  20, 1998.  The 
incorportion  by  reference  of  certain 
publications  listed  in  Part  136  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  20, 1998. 
ADDRESSES:  For  additional  technical 
information  write  to  £>r.  Frank  H.  Hand, 
Engineering  and  Analysis  Division 
(4303).  U.S.  EPA,  East  Tower,  401  M 
Street  SW,  Washington,  D.C.  20460  or 
send  E-mail  to: 

hund.fiank@epamail.epa.gov  or  call  at 
(202)  260-7182.  For  additional  economic 
information  contact  Mr.  William 
Anderson  at  the  address  above  or  by 
calling  (202)  260-5131  or  send  E-mail 
to:  anderson.william@epajnail.epa.gov. 


The  complete  record  (excluding 
~  confidential  business  information)  for 
this  Clean  Water  Act  rulemaking  is 
available  for  review  at  EPA's  Water 
Docket,  Room  EB57;  401  M  Street,  SW, 
Washington,  DC  20460.  For  access  to 
Docket  materials,  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  for  an 
appointment.  The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 

The  Technical  Development 
Document  and  Economic  Impact 
Analysis  supporting  today's  final  water 
rule  may  be  obtained  by  writing  to  the 
EPA  Office  of  Water  Resource  Center 
(RC-4100),  401  M  Street  SW., 
Washington,  DC  20460,  or  calling  (202) 
260-7786. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information  call  Dr. 
Frank  H.  Hund  at  (202)  260-7182.  For 
additional  information  on  the  economic 
impact  analyses  contact  Mr.  William 
Anderson  at  (202)  260-5131. 

SUPPLEMENTARY  INFORMATION: 

Judicial  Review 

In  accordance  with  40  CFR  23.2,  the 
rule  will  be  considered  promulgated  for 
purposes  of  judicial  review  at  1:00  p.m. 
Eastern  time  on  October  5, 1998.  Under 
section  509(b)(1)  of  the  Act,  judicial 
review  of  this  regulation  can  be 
obtained  only  by  filing  a  petition  for 
review  in  the  United  States  Court  of   . 
Appeals  within  120  days  after  the 
regulation  is  considered  promulgated 
for  purposes  of  judicial  review.  Under 
section  509  (b)(2)  of  the  Act.  the 
requirements  in  this  regulation  may  not 
be  challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Category 


Industry 


Examples  of  regulated  entities 


Facilities  ttiat  generate  process  wastewater  from  the  manufacture  of  pharmaceutical  products  ancVor  phar- 
maceutical intermediates  t>y  fermentation,  extraction,  chemical  synthesis  and/or  mixing,  compounding 
and  formulating. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 


facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §§  439.1, 439.10, 
439.20,  439.30,  439.40  and  439.50  of 
this  final  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  information  person  listed  in 


the  preceding  FOR  FURTHER  INFORMATKm 
CONTACT  section. 

Compliance  Dates 

The  compliance  date  for  PSES  is  as 
soon  as  possible,  but  no  later  than 
September  21,  2001.  The  compliance 
dates  for  NSPS  and  PSNS  are  the  dates 
the  new  source  commences  discharging. 
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Deadlines  for  compliance  with  BPT, 
BCT,  and  BAT  are  established  in  the 
National  Pollutant  Dischai^ge 
Elimination  System  (NPDES)  permits. 

Organization  of  This  Document 

I.  Legal  Authority 

II.  Background 

A.  Clean  Water  Act 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

2.  Best  Available  Technology  Economically 
Achievable  (BAT)  (Section  304rb)(2)  of 
the  Act] 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT)  (Section  304(b)(4)  of 
the  Act) 

4.  New  Source  Performance  Standards 
(NSPS)  (Section  306  of  the  Act) 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)  (Section  307(b)  of  the 
Act) 

6.  Pretreatment  Standards  for  New  Sources 
(PSNS)  (Section  307(b)  of  the  Act) 

B.  Section  304(m)  Requirements  and  the 
Pollution  Prevention  Act 

C.  Updated  Profile  of  the  Industry 

D.  Existing  and  Proposed  Rules 

1.  Clean  Water  Act  Proposal 

2.  Clean  Air  Act  Proposal 

3.  Clean  Water  Act  Federal  Register  Notice 
of  Availability 

E.  Discussion  of  Final  Clean  Air  Act  Rule 
Published  Elsewhere  in  Today's  Federal 
Register 

F.  Relationship  Between  the  MACT  and 
CWA  Rules 

G.  Final  Clean  Water  Act  EfHuent 

.  Limitations  Guidelines  and  Standards 
Rule 
m.  Summary  of  Most  Significant  Changes  to 
Water  Rules  From  Proposal 

A.  Limitations  and  Standards  for  Volatile 
Organic  Compounds 

B.  Change  in  BAT  Technology  Basis  for 
Organic  Pollutants 

C.  BPT  and  BAT/BCT  Limitation  Changes 

D.  Pollutant  Selection 

IV.  The  Final  Clean  Water  Act  Regulation 

A.  Applicability  and  Scope  of  the  Final 
Rule 

B.  Options  Selection 

C  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

D.  Best  Available  Technology 
Economically  Achievable 

E.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

F.  New  Source  Performance  Standards 
(NSPS) 

G.  Pretreatment  Standards  for  New  Sources 
(PSNS) 

H.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

V.  Assessment  of  Costs  and  Impacts  for  the 

Final  Pharmaceutical  Regulations 

A.  Introduction 

B.  Summary  of  Economic  Analysis 
Methodology  and  Data 

C.  Changes  to  the  Economic  Analysis  Since 
Proposal 

D.  Estimated  Economic  Impacts 

1.  Costs  of  Compliance 

2.  Economic  Impacts  on  Facilities 

3.  Economic  Impacts  on  Firms 

4.  Impacts  on  Output  and  Employment 


5.  Other  Secondary  Impacts 

6.  Impacts  on  New  Sources 

E.  Regulatory  Flexibility  Analysis 

F.  Cost-Benefit  Analysis 

G  Cost-Effectiveness  Analysis 
VI.  Environmental  Benefits 
Vn.  Non-Water  Quality  Environmental 
Impacts 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Energy  Requirements 

VIII.  Regulatory  Implementation 

A.  Implementation  of  the  Limitations  and 
Standards 

B.  Upset  and  Bypass  Provisions 

C.  Variances  and  Modifications 

1.  Fundamentally  Di^rent  Factors 
Variances 

2.  Removal  Credits 

D.  Analytical  Methods 

IX.  Regulatory  Assessment  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA) 

C  Submission  to  Congress  and  the  General 
Accounting  Office 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  Executive  Order  12875  Enhancing 
Intergovernmental  Partnership 

G.  National  Technology  Transfier  and 
Advancement  Act 

H.  Executive  Order  13045  and  Protecting 
Children's  Health 

X.  Summary  of  Public  Participation 

A.  Summary  of  Proposal  Comments  and 
Responses 

B.  Summary  of  Notice  of  Availability 
Comments  and  Responses 

Appendix  A  to  the  Preamble — List  of 
Abbreviations,  Acronyms,  Definitions 
and  Other  Terms  Used  in  This  Document 

I.  Legal  Authority 

This  final  regulation  establishes 
effluent  limitations  guidelines  and 
standards  of  performance  and  analytical 
methods  for  the  pharmaceutical 
manufacturing  i>oint  source  category 
under  the  authorities  of  sections  301, 
304,  306,  307,  308,  402  and  501  of  the 
Clean  Water  Act  ("the  Act").  33  U.S.C. 
1311, 1314. 1316. 1317, 1318, 1342  and 
1361. 

n.  Background 

A.  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  ttie  Nation's 
waters,"  (section  101(a)).  To  implement 
the  Act,  EPA  is  to  issue  effluent 
limitations  guidelines,  pretreatment 
standards  and  new  source  performance 
standards  for  industrial  dischargers. 

These  giudelines  and  standards  are 
summarized  briefly  below: 


1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)  (Section 
304(b)(1)  of  the  Act) 

BPT  effluent  limitations  apply  to  all 
discharges  from  existing  direct 
dischargers.  BPT  effluent  limitations 
l^idelines  are  generally  based  on  the 
average  of  the  best  existing  performance 
by  plants  of  various  sizes,  ages,  and  unit 
processes  within  the  category  or 
subcategory  for  control  of  pollutants. 

In  establishing  BPT  effluent 
limitations  guidelines,  EPA  considers 
the  total  cost  of  achieving  effluent 
reductions  in  relation  to  the  effluent 
reduction  benefits,  the  age  of  equipment 
and  facilities  involved,  the  processes 
employed,  process  changes  required, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements)  and  other  factors 
as  the  EPA  Administrator  deems 
appropriate  (Section  304(b)(1)(B)  of  the 
Act).  "The  Agency  considers  the  category 
or  subcategory-wide  cost  of  applying  the 
technology  in  relation  to  the  effluent 
reduction  benefits.  Where  existing 
performance  is  imiformly  inadequate 
within  a  category  or  subcategory,  BPT 
may  be  transferred  bom  a  different 
subcategory  or  category. 

2.  Best  Available  Technology 
Economically  Achievable  (BAT) 
(Section  304(b)(2)  of  the  Act) 

In  general,  BAT  effluent  limitations 
represent  the  best  existing  economically 
achievable  performance  of  plants  in  the 
industrial  subcategory  or  category, 
based  upon  available  technology.  The 
Act  establishes  BAT  as  the  principal 
national  means  of  controlling  the  direct 
discharge  of  toxic  and  nonconventional 
pollutants  to  navigable  waters.  The 
factors  considered  in  assessing  BAT 
include  the  age  of  equipment  and 
facilities  involved,  the  process 
employed,  potential  process  changes, 
and  non-water  quality  environmental 
impacts  (including  energy  requirements) 
(Section  304(b)(2)(B)).  The  Agency 
retains  considerable  discretion  in 
assigning  the  weight  to  be  accorded 
these  factors.  As  with  BPT,  where 
existing  performance  is  uniformly 
inadequate  within  a  category  or 
subcategory.  BAT  may  be  transferred 
from  a  different  subcategory  or  category. 
BAT  may  include  process  changes  or 
internal  controls,  even  when  these 
technologies  are  not  common  industry 
practice. 
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3.  Best  Conventional  Pollutant  Control 
Technology  (BCT)  (Section  304(b)(4)  of 
the  Act) 

The  1977  Amendments  to  the  Act 
established  BCT  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Section 
304(a)(4)  designated  the  following  as 
conventional  pollutants:  Biochemical 
oxygen  demanding  pollutants  (BOD5), 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30,  1979  (44  FR  44501). 

BCT  is  not  em  additional  limitation, 
but  replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  Section 
304(b)(4)(B),  the  Act  requires  that  BCT 
limitations  be  established  in  light  of  a 
two  part  "cost-reasonableness"  test. 
American  Paper  Institute  v.  EPA,  660 
F.2d  954  (4th  Cir.  1981).  EPA's  current 
methodology  for  the  general 
development  of  BCT  limitations  was 
issued  in  1986  (51  FR  24974;  July  9, 
1986). 

4.  New  Source  Performance  Standards 
(NSPS)  (Section  306  of  the  Act) 

NSPS  are  based  on  the  best  available 
demonstrated  control  technology.  New 
plants  have  the  opportunity  to  install 
the  best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies.  As  a  result,  NSPS  should 
represent  the  most  stringent  numerical 
values  attainable  through  the 
application  of  the  best  available  control 
tedmology  for  all  pollutants  (e.g., 
conventional,  nqnconventional,  and 
toxic  pollutants).  In  establishing  NSPS, 
EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)  (Section  307(b)  of  the 
Act) 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly  owned  treatment  works 
(POTWs).  The  Act  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass  through  POTWs  or 
interfere  with  POTWs'  treatment 
processes  or  sludge  disposal  methods. 
The  legislative  history  of  the  1977  Act 
indicates  that  pretreatment  standards 
are  to  be  technology-based  and 
analogous  to  the  BAT  effluent 


limitations  guidelines  for  removal  of 
toxic  poUutaiits.  For  the  purpose  of 
determining  whether  to  promulgate 
national  category-wide  pretreatment 
standards,  EPA  generally  determines 
that  there  is  pass  through  of  a  pollutant 
and  thus  a  need  for  categorical 
standards  if  the  nation-wide  average 
percent  removal  of  a  pollutant  removed 
by  well-operated  POTWs  achieving 
secondary  treatment  is  less  than  the 
percent  removed  by  the  BAT  model 
treatment  system. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  Part  403.  (Those 
regulations  contain  a  definition  of  pass 
through  that  addresses  localized  rather 
than  national  instances  of  pass  through 
and  does  not  use  the  percent  removal 
comparison  test  described  above.  See  52 
FR  1586,  January  14, 1987.) 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)  (Section  307(b)  of  the 
Act) 

Like  PSES,  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers,  like  new  direct 
dischargers,  have  the  opportunity  to 
incorporate  into  their  plants  the  best 
available  demonstrated  technologies. 
The  Agency  considers  the  same  factors 
in  promulgating  PSNS  as  it  considers  in 
promulgating  NSPS. 

B.  Section  304(m)  Requirements  and  the 
Pollution  Prevention  Act 

Section  304(m)  of  the  Clean  Water  Act 
(33  U.S.C.  1314(m)),  added  by  the  Water 
Quality  Act  of  1987.  requires  EPA  to 
establish  schedules  for  (i)  reviewing  and 
revising  existing  effluent  limitations 
guidelines  and  standards  ("effluent 
guidelines"),  and  (ii)  promulgating  new 
effluent  guidelines.  Ghi  January  2, 1990, 
EPA  published  an  Effluent  Guidelines 
Plan  (55  FR  80),  in  which  schediiles 
were  established  for  developing  new 
and  revised  effluent  guidelines  for 
several  industry  categories.  One  of  the 
industries  for  which  the  Agency 
established  a  schedule  was  the 
Pharmaceutical  Manufacturing  Point 
Source  Category. 

Natural  Resources  Defense  Council, 
Inc.  (NRDC)  and  Public  Citizen,  Inc., 
challenged  the  Effluent  Guidelines  Plan 
in  a  suit  filed  in  U.S.  District  Court  for 
the  District  of  Columbia  (NRDC  et  al  v. 
Reilly,  Civ.  No.  89-2980).  The  plaintiffs 
charged  that  EPA's  plan  did  not  meet 
the  requirements  of  sec.  304(m).  A 


Consent  Decree  in  this  litigation  was 
entered  by  the  Coiut  on  January  31, 
1992.  The  terms  of  the  Consent  Decree 
are  reflected  in  the  Effluent  Guidelines 
Plan  published  on  September  8, 1992 
(57  FR  41000).  This  plan,  as  modified, 
required,  among  other  things,  that  EPA 
propose  effluent  guidelines  for  the 
pharmaceutical  manufacturing  category 
by  February,  1995  and  take  final  action 
on  these  effluent  guidelines  by  April, 
1998.  Recently  EPA  filed  an  unopposed 
motion  requesting  an  extension  of  time 
until  July  30, 1998  for  the  Administrator 
to  sign  the  final  rule. 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  et  seq..  Pub.  L. 
101-508,  November  5, 1990)  "declares  it 
to  be  the  national  policy  of  the  United 
States  that  pollution  should  be 
prevented  or  reduced  whenever  feasible; 
pollution  that  cannot  be  prevented 
should  be  recycled  in  an 
enviroimientally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  environment  should  be 
employed  only  as  a  last  resort..."  (Sec. 
6602;  42  U.S.C.  13101(b).  In  short, 
preventing  pollution  before  it  is  created 
is  preferable  to  trying  to  manage,  treat 
or  dispose  of  it  after  it  is  created.  This 
effluent  guideline  was  reviewed  for  its 
incorporation  of  pollution  prevention  as 
part  of  this  Agency  effort. 

According  to  the  PPA,  source 
reduction  reduces  the  generation  and 
release  of  hazardous  substances, 
pollutants,  wastes,  contaminants  or 
residuals  at  the  source,  usually  within  a 
process.  The  term  source  reduction 
"include[s]  equipment  or  technology 
modifications,  process  or  procedure 
modifications,  reformulation  or  redesign 
of  products,  substitution  of  raw 
materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control."  The  term  "source 
reduction"  does  not  include  any 
practice  which  alters  the  physical, 
chemical,  or  biological  characteristics  or 
the  volume  of  a  hazardous  substance, 
pollutant,  or  contaminant  through  a 
process  or  activity  which  itself  is  not 
integral  to  or  necessary  for  the 
production  of  a  product  or  the  providing 
of  a  service."  42  U.S.C.  13102(5)  In 
effect,  source  reduction  means  reducing 
the  amount  of  a  pollutant  that  enters  a 
waste  stream  or  that  is  otherwise 
released  into  the  environment  prior  to 
out-of-process  recycling,  treatment,  or 
disposal. 

ITie  PPA  directs  the  Agency  to,  among 
other  things,  "review  regulations  of  the 
Agency  prior  and  subsequent  to  their 
proposal  to  determine  their  effisct  on 
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source  reduction"  (Sec.  6604;  42  U.S.C. 
13103(b)(2).  This  directive  led  the      . 
Agency  to  implement  a  pilot  project 
called  the  Source  Reduction  Review 
Project  that  would  facilitate  the 
integration  of  source  reduction  in  the 
Agency's  regulations,  including  the 
technology-t>ased  effluent  guidelines 
and  standards. 

In  the  preamble  to  the  proposed 
regulations,  EPA  discussed  the  possible 
pollution  prevention  alternatives 
available  in  pharmaceutical 
manufacturing.  At  that  time,  EPA 
indicated  that  pollution  prevention 
opportunities  were  limited  in  the  active 
ingredient  manufacturing  subcategories 
(namely,  fermentation,  natural 
extraction  and  chemical  synthesis)  but 
the  use  of  water-based  coatings  in  the 
formulation  subcategory  operations  was 
a  viable  pollution  prevention  approach 
which  eliminates  Uie  need  for  solvents 
in  tablet  coating  operations.  This 
approach  may  only  be  applicable  to 
some  and  not  most  tablet  coating 
operations,  however.  Since  the 
proposal,  EPA  has  received  two 
suggestions  for  incorporating  pollution 
prevention  into  the  final  regulations 
which  were  discussed  in  the  August  8, 
1997  Notice  of  Availability  at  62  FR 
42720.  One  suggestion  presented  to  the 
Agency  was  that  Subcategories  B  and  D 
dischargers  that  incorporate  best 
management  practices  (BMPs),  which 
reduce  their  discharge  of  any  of  the 
regulated  pollutants  should  not  have  to 
monitor  for  the  specific  regulated 
pollutants,  and  possibly  only  monitor 
for  the  conventional  pollutants  and 
COD.  This  pollution  prevention 
approach  is  similar  to  the  one  adopted 
in  the  Pesticide  Formulators,  Packagers 
and  Repackagers  (PFPR)  final  regulation 
which  was  published  in  the  Federal 
Register  on  November  6, 1996  at  61  FR 
57518.  (It  should  be  noted  that  PFPR 
facilities  that  use  the  promulgated 
pollution  prevention  option  have  to 
assess  their  wastewater  and  may  be 
required  to  treat  wastewater  prior  to 
discharge.)  EPA  evaluated  this 
suggestion  and  decided  that  since  EPA 
is  not  promulgating  BAT  Umitations  for 
specific  organic  pollutants,  this 
pollution  prevention  suggestion  was  not 
relevant  to  compliance  by  subcategory  B 
and  D  direct  dischargers  with  final  BAT 
limitations.  For  PSES,  EPA  believes  the 
suggestion  may  be  workable  for  indirect 
dischargers,  since  standards  for  specific 
organic  pollutants  are  contained  in  the 
final  rule;  however,  no  information  was 
submitted  to  identify  the  pollution 
prevention  practices  that  would  be 
incorporated  into  the  rule,  and  EPA  has 
been  unable  to  identify  any. 


Another  pollution  prevention 
approach  suggested  to  EPA  was  that 
Subcategories  A  and  C  faciUties  that  can 
demonstrate  a  reduction  in  the  use  of  a 
regulated  pollutant  and  resultant 
lowered  air  emissions  or  water 
discharges  should  receive  a  higher 
effluent  discharge  limitation.  As 
suggested,  the  higher  effluent  discharge 
limitation  would  be  directly 
proportional  to  the  amount  of  reduction 
achieved  in  the  use  of  the  regulated 
pollutant.  Along  with  this  suggestion, 
the  commenters  provided  examples  of 
how  this  pollution  prevention 
suggestion  could  work  in  individual 
instances. 

In  evaluating  this  suggestion 
including  the  examples  provided,  EPA 
was  concerned  about  the  amount  and 
type  of  process  information  that  would 
have  to  be  obtained  from  fiicilities  and 
the  methodology  for  estimating  the 
pollutant  reductions  as  the  result  of  any 
pollution  prevention  practices.  Another 
concern  of  the  Agency  had  to  do  with 
the  determination  of  when,  in  the  new 
product  development  phase  of  work,  the 
practice  represents  a  pollution 
prevention  activity  or  is  just  part  of 
normal  process  development  work  in 
bringing  a  new  product  process  to  full 
scale  production.  EPA  was  also 
concerned  that  pollutant  discharge  or 
emission  reductions  achieved  in  the 
bench  scale  or  pilot  scale  product 
development  activities  may  not  be 
realized  during  full  scale  production 
operations.  In  the  period  following 
pubUcation  of  the  NOA,  the  Agency  did 
not  receive  sufficient  information 
relative  to  these  concerns  to  enable  it  to 
develop  a  viable  pollution  prevention 
alternative  based  on  this  suggestion. 

C.  Updated  Profile  of  the  Industry 

The  pharmaceutical  manufacturing 
industry  covered  by  this  rulemaking  is 
made  up  of  566  facilities  located  in  39 
states,  Puerto  Rico  and  the  Virgin 
Islands.  EPA  estimates  that  304  of  these 
facilities  could  be  affected  by  today's 
final  rule.  The  major  concentrations  of 
manufactiuing  facifities  are  located  in 
the  Northeast,  the  Midwest  and  Puerto 
Rico. 

The  pharmaceutical  manufacturing 
industry  is  defined  by  four  types  of 
manufacturing  operations  or  processes. 
These  activities  result  in 
subcategorization  for  purposes  of  this 
rulemaking.  The  four  subcategories  are 
referred  to  as: 

•  Subcategory  A:  Fermentation 

•  Subcategory  B:  Natural  Extraction 

•  Subcategory  C:  Chemical  Synthesis 

•  Subcategory  D:  Formulating,  Mixing 
and  Compounding 


A  complete  discussion  of  each 
subcategory's  manufacturing  operations 
and  wastewater  characteristics  may  be 
found  in  Sections  3  and  5  of  the  final 
Technical  Development  Doomient 
(TDD),  "Development  Document  for 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Pharmaceutical 
Manufacturing  Point  Source  Category" 
(EPA  821-R-98-005). 

A  fifth  subcategory,  Subcategory  E: 
Research,  was  excluded  fitjm  regulation 
beyond  the  existing  BPT  regulation 
promulgated  on  October  27, 1983  at  48 
FR  49808.  The  Research  subcategory  is 
defined  by  bench-scale  activities  or 
operations  related  to  the  research  on 
and  development  of  pharmaceutical 
products.  BAT/BCT  limitations  for  this 
subcategory  are  determined  on  a  case  by 
case  best  professional  judgment  (BPp 
basis.  For  indirect  dischargers,  the 
general  prohibition  in  40  CFR  part  403 
apply;  in  addition  POTWs  will  estabUsh 
local  pretreatment  limits  on  a  case  by 
case  basis  as  necessary. 

D.  Existing  and  Proposed  Rules 

EPA  promulgated  interim  final  BPT 
regulations  for  the  pharmaceutical 
manufacturing  point  source  category  on 
November  17, 1976  (41  FR  50676;  40 
CFR  Part  439.  Subparts  A  through  E). 
The  five  subcategories  of  the 
pharmaceutical  manufacturing  industry 
(40  CFR  part  439)  were  defined  at  that 
time  as: 

•  Subpart  A — ^Fermentation  Products 
Subcategory 

•  Subpart  B-^xtraction  Products 
Subcategory 

•  Subpart  C— Chemical  Synthesis 
Subcategory 

•  Subpart  D — ^Mixing,  Compounding, 
and  Formulating  Subcategory 

•  Subpart  E — Research  Subcategory 
The  1976  BPT  regulations  set  monthly 

limitations  for  biodbemical  oxygen 
demand  (BOD3)  and  chemical  oxygen 
demand  (COD)  based  on  percent 
removal  for  all  subcategories.  No  daily 
maximum  efiluent  limitations  were 
established  for  these  parameters.  The 
pH  was  set  vdthin  the  range  of  6.0  to  9.0 
standard  units.  The  regulations  also  set 
maximum  30  day  average  concentration- 
based  limitations  for  total  suspended 
solids  (TSS)  for  subcategories  B,  D  and 
E.  No  TSS  limitations  were  established 
for  subcategories  A  and  C.  Subpart  A 
was  amended  (42  FR  6813)  on  February 
4, 1977,  to  improve  the  language 
referring  to  separable  myceUa  and 
solvent  recovery.  The  amendment  also 
allowed  the  inclusion  of  spent  beers 
(broths)  in  the  calculation  of  raw  waste 
loads  for  Subpart  A  in  those  instances 
where  the  spent  beer  is  actually  treated 
in  the  wastewater  treatment  system. 
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On  October  27, 1983,  at  48  FR  49808, 
EPA  revised  the  subcategory  names  to 
those  currently  applicable  and 
promulgated  revised  BPT,  BAT,  PSES 
and  PSNS  for  Subparts  A  thru  D  to 
cover  the  toxic  pollutant  cyanide, 
conventional  pollutants  BOD5,  TSS  and 
pH,  and  the  nonconventional  pollutant 
COD.  The  1983  regulations  kept  intact 
the  percent  reduction  regulations  for 
BODS  and  COD  established  in  1976  but 
added  floor  concentration-based 
limitations  for  these  parameters 
applicable  to  subcategories  B,  D  and  E. 
T^e  revisions  for  TSS  consisted  of 
deriving  the  limitations  by  the  use  of  a 
multiplication  factor  of  1.7  times  each 
plant's  BODs  discharge.  EPA  also 
promulgated  BPT,  BAT,  PSES  and  PSNS 
for  pH  (6.0-9.0)  and  BAT  concentration- 
based  limitations  controlling  the 
discharge  of  cyanide  for  subcategory  A 
through  D.  The  Agency  also  proposed 
NSPS  for  BOD5.  TSS  and  pH  in  the 
October  1983  notice,  but  did  not  publish 
final  NSPS  for  these  parameters. 

On  December  16. 1986,  at  51  FR 
45094,  EPA  promulgated  BCT  effluent 
limitations  guidelines  for  BODs,  TSS 
and  pH  for  subcategories  A  thru  D.  That 
final  rule  set  BCT  effluent  limitations 
equal  to  the  existing  BPT  effluent 
limitations  guidelines  for  BOD3,  TSS, 
and  pH. 

1.  Clean  Water  Act  Proposal 

On  May  2.  1995  at  60  FR  21592.  EPA 
proposed  revised  BPT  concentration 
based  limitations  for  BOs,  COD  and  TSS 
based  on  advanced  biological  treatment 
for  all  subcategories  and  cyanide 
limitations  based  on  hydrogen  peroxide 
oxidation  technology  for  the  A 
(Fermentation)  and  C  (Chemical 
Synthesis)  subcategories.  For  BAT,  EPA 
proposed  end-of-pipe  limitations  for  53 
organic  pollutants  plus  ammonia, 
cyanide  and  COD  for  subcategories  A 
and  C.  For  subcategories  B  (Natural 
Extraction)  and  D  (Formulating,  Mixing 
and  Compounding),  EPA  proposed  BAT 
limitations  for  53  organic  pollutants  and 
COD.  The  technology  basis  for  the 
volatile  organic  compounds  (VOCs) 
limitations  was  steam  stripping  plus 
advanced  biological  treatment  for 
subcategories  A  and  C  and  advanced 
biological  treatment  for  subcategories  B 
and  D.  The  technology  basis  for  the  non- 
volatile organics  was  advanced 
biological  treatment  only,  and  the 
proposed  ammonia  limitations  were 
based  on  nitrification.  The  proposed 
BAT  cyanide  limitations  were 
equivalent  to  the  BPT  limitations,  and 
the  BCT  limitations  were  also  proposed 
equal  to  BPT  for  all  manufacturing 
siibcategories.  _ 


For  NSPS,  EPA  proposed  end-of-pipe 
standards  for  53  organic  pollutants  plus 
ammonia,  BO5,  TSS,  cyanide  sind  COD 
for  subcategories  A  and  C  and  end-of- 
pipe  standards  for  53  organic  pollutants 
plus  BO5,  TSS,  and  COD  for 
subcategories  B  and  D.  The  BOs.  COD, 
and  TSS  standards  were  based  on  two 
sets  of  performance  data  from  the  best 
performing  plants  in  each  of  the  A  or  C 
and  B  or  D  subcategories.  The  end-of- 
pipe  VOC  Umitations  were  based  on 
steam  stripping  with  distillation  and 
advanced  biological  treatment. 

For  PSES  EPA  detailed  two 
coproposals  (A  and  B)  to  control  VOCs 
in  all  subcategories.  Coproposal  A  had 
pretreatment  standards  for  12  highly 
volatile  organic  compounds  and  33  less 
volatile  organic  compoimds.  To  show 
compliance  with  the  pretreatment 
standards,  monitoring  for  the  12  highly 
volatile  compounds  would  have  been 
required  in-plant.  Coproposal  B  had 
only  the  pretreatment  standards  for  the 
12  highly  volatile  compounds.  In 
addition,  EPA  proposed  cyanide 
(identical  to  BPT)  and  ammonia 
standards  (based  on  steam  stripping)  for 
subcategories  A  and  C.  The  proposed 
PSNS  differed  from  PSES  in  that  the 
standards  for  all  volatile  organic 
compounds  were  based  on  steam 
stripping  plus  distillation  technologies. 

Finally,  EPA  proposed  that  pilot  plant 
wastewater  would  not  be  regulated  by 
Subcategory  E  (Research)  limitations  but 
imder  appropriate  manufacturing 
subcategory  limitations. 

2.  Clean  Air  Act  Proposal 

On  April  2, 1997  at  62  FR  15753,  EPA 
proposed  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs)  for  the  Pharmaceuticals 
Production  Source  Category.  In  that 
proposed  rule,  the  Agency  proposed 
Maximimi  Available  Control 
Technology  (MACT)  standards  for 
controlling  emissions  of  hazardous  air 
pollutants  (HAPs)  from  process  vents, 
storage  tanks,  equipment  leaks, 
wastewater  collection  and  treatment 
systems  and  heat  exchange  systems  at 
pharmaceutical  manufacturing  facilities 
that  are  determined  to  be  major  sources 
of  HAPs. 

The  proposed  MACT  standards  for 
wastewater  emission  sources  contained 
two  alternative  formats  for  achieving 
compliance,  a  percent  removal  and  a 
reference  control  technology. 
Applicability  determination, 
definitions,  and  control  requirements 
were  similar  to  the  Hazardous  Organic 
NESHAPs  (HON)  MACT  standards  for 
wastewater.  The  proposed  standard 
required  facilities  to  control  wastewater 
streams  that  exceed  the  concentration 


cutoff  where  the  process  wastewater 
stieam  exits  the  pharmaceutical  process 
equipment  identified  as  the  point  of 
determination  (POD).  The  proposed 
concentration  cutoffs  were  1,300  parts 
per  million  by  weight  (ppmw)  for 
partially  soluble  HAPs  and  5,200  ppmw 
for  total  HAPs  at  processes  or  PODs 
with  annual  HAP  loads  of  1  megagram 
per  year  or  metric  ton  per  year  (Mg/yr). 

Also,  the  proposed  standard  required 
all  streams  having  a  HAP  concentration 
of  10,000  ppmw  to  be  controlled  at 
facilities  with  annual  HAP  loads  of  1 
Mg/yr  or  greater. 

The  proposed  standards  required  that 
the  control  of  wastewater  emissions  be 
accomplished  in  one  of  the  following 
manners:  (1)  Using  a  design 
biotre'atment  system  for  soluble  HAPs; 
(2)  Demonstrating  removals  achieving 
99  percent  by  weight  of  partially  soluble 
HAPs  and  90  percent  by  weight  of 
soluble  HAPs  from  treatment  systems; 
or  (3)  Demonstrating  a  removal  of  95 
percent  by  weight  of  total  organic  HAP 
fitjm  the  treatment  system.  The  MACT 
standard  proposal  also  discussed 
options  for  CWA  controls  in  light  of  the 
CAA  MACT  standard  proposal  for 
controlling  emissions  from  wastewater 
streams  at  pharmaceutical  facilities 
being  covered  by  the  proposed  effluent 
limitations  guidelines  and  standards. 
EPA's  intent  was  that  the  effluent 
limitations  guidelines  and  standards 
build  on  the  MACT  standards,  and  the 
discussion  suggested  several  options  to 
accomplish  this. 

3.  Clean  Water  Act  Federal  Register 
Notice  of  Availability 

EPA  published  a  Notice  of 
Availability  (NOA)  in  the  Federal 
Register  on  August  8, 1997  at  62  FR 
42720.  EPA  published  this  Notice  in 
order  to:  allow  public  comment  on  the 
data  received  since  the  May  2, 1995 
CWA  proposal,  further  develop  and 
revise  options  for  the  control  of  the 
VOCs  that  were  presented  in  the  April 
2, 1997  CAA  MACT  proposal,  and 
suggest  responses  to  some  comments  on 
the  1995  CWA  proposal. 

In  section  II  of  the  NOA,  EPA 
provided  the  results  of  an  EPA  sampling 
study  designed  to  provide  information 
concerning  the  pass  through  analysis  for 
water  soluble  organic  pollutants  such  as 
methanol  and  discussed  the  pass 
through  analysis  that  EPA  would  be 
performing  with  respect  to  these  and 
other  pollutants. 

In  section  III,  EPA  presented  revisions 
of  the  pretreatment  options  which  were 
earlier  described  in  the  MACT  proposal, 
and  presented  options  for  reducing  the 
discharge  loadings  of  VOCs  not 
controlledljy  the  proposed  MACT 
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standards.  One  option  was  compliance 
with  the  proposed  MACT  standards 
together  with  additional  PSES 
requirements  for  all  VOCs  except 
alcohols  and  related  compounds  based 
on  the  performance  database  used  in  the 
1995  proposal.  A  second  option 
included  coverage  of  additional 
pollutants  including  alcohols  and 
related  compounds.  EPA  also  presented 
costs  and  loadings  for  two  scenarios 
involving  these  two  options.  One 
scenario  would  exclude  facilities  that 
discharged  less  than  10,000  pounds  per 
year  of  pollutants  of  concern,  while  the 
other  scenario  would  not  exclude  them. 

In  section  IV,  EPA  presented  the 
results  of  analyses  with  respect  to  the 
proposed  data  base  for  NSPS 
requirements  for  the  conventional 
pollutants,  COD  and  ammonia, 
pollutant  exclusions,  use  of  surrogate 
pollutants  for  compliance  monitoring, 
small  facility  exclusion  and  changes  to 
engineering  costs  and  loadings  removal 
estimates.  In  addition,  EPA  presented 
data  editing  criteria  and  meUiodologies 
for  deriving  BPT  and  BAT  effluent 
limitations  and  PSES.  On  pages  42722- 
42724  of  the  NOA,  EPA  presented  BPT, 
BAT  limitations  and  PSES  being 
considered. 

E.  Discussion  of  Final  Clean  Air  Act 
Rule  Published  Elsewhere  in  Today's 
Federal  Register 

Q>A  received  a  number  of  comments 
on  the  proposed  MACT  standards  for 
wastewater  streams.  While  certain 
changes  were  made  (see  the  final  MACT 
rule  published  elsewhere  in  today's 
Federal  Register)  the  controls  required 
by  the  proposed  MACT  standards  have 
not  changed.  As  proposed,  the  final 
MACT  incorporates  the  HON 
wastewater  standards,  thereby  clarifying 
the  MACT  requirements  for  off-site 
treatment  of  wastewater.  Under 
specified  conditions,  a  soiut:e  can 
transfer  afiiected  wastewater  streams 
containing  soluble  HAPs  and  less  than 
50  ppmw  partially  soluble  HAPs  off-site 
for  treatment.  In  addition,  if  the  off-site 
treatment  facility  is  a  POTW  with 
imcovered  headworks  (grit  chamber, 
primary  settUng  tanks,  etc.)  a 
demonstration  that  less  than  five 
percent  of  the  total  soluble  HAPs  are 
emitted  is  required.  For  POTWs  with 
completely  covered  headworks,  the  final 
rule  does  not  require  a  demonstration 
that  less  than  five  percent  of  the  total 
soluble  HAPs  are  emitted. 

F.  Relationship  Between  the  MACT  and 
CW A  Rules 

As  noted  above,  the  CAA  MACT  rule 
being  promulgated  today  sets  emission 
stand^ds  for  HAPs  fit>m  wastewater 


collection  and  treatment  systems  at 
major  source  pharmaceutical 
manufocturing  facilities.  The  CWA  final 
effluent  limitations  guidelines  and 
standards  control  the  dischai^e  of  toxic, 
conventional  and  nonconventional 
pollutants  in  wastewater  discharges 
from  pharmaceutical  manufacturing 
facilities.  Some  of  the  water  pollutants 
being  controlled  by  today's  effluent 
guidelines  and  standards  are  also  HAPs 
and  thus  these  pollutants  are  being 
controlled  by  both  the  MACT  and  CWA 
final  rules.  The  extent  of  the  coverage  of 
waterbome  HAPs  by  the  air  and  water 
rules  will  be  discussed  in  subsequent 
sections,  as  will  the  joint  economic    - 
analysis  and  environmental  benefits 
assessment  that  were  conducted  for  the 
two  rules. 

G.  Final  Clean  Water  Act  Effluent 
Guidelines  Limitations  and  Standards 
Rule 

Today  EPA  is  promulgating  revised 
BPT  limitations  only  for  COD  based  on 
advanced  biological  treatment  for  all 
four  subcategories. 

For  subcategories  A  and  C,  EPA  is 
promulgating  BAT  limitations  for  COD 
equal  to  the  revised  BPT  limitations  and 
for  30  organic  pollutants,  including  28 
VOCs  (ofwhich  13  are  HAPS)  based  on 
advanced  biological  treatment  identified 
as  a  basis  for  the  revised  COD 
limitations.  In  addition,  for 
subcategories  A  and  C,  EPA  is 
promulgating  BAT  ammonia  limitations 
based  on  nitrification  technology,  and  is 
modifying  the  BAT  compliance 
monitoring  requirements  for  the  existing 
cyanide  limitations. 

For  subcategories  B  and  D,  EPA  is 
adding  BAT  limitations  for  COD  equal 
to  the  revised  BPT  requirements,  and  is 
withdrawing  the  existing  BPT  and  BAT 
cyanide  limitations  since  the  facilities 
in  these  subcategories  do  not  generate 
cyanide  in  their  wastewaters. 

Tlie  Agency  is  promulgating  PSES  for 
23  VOCs  (10  of  which  are  HAPs)  plus     - 
ammonia  for  subcategories  A  and  C,  and 
is  also  clarifying  the  compliance 
requirements  for  the  existing  cyanide 
pretreatment  standards.  For 
subcategories  B  and  D,  EPA  is 
promulgating  PSES  for  the  5  VOCs  (1  of 
which  is  a  HAP)  and.  for  the  same 
reason  given  above,  is  withdrawing  the 
existing  cyanide  standards. 
Subcategories  A  and  C  facilities  must 
continue  to  comply  with  the  cyanide 
standards,  and  achieve  compliance  with 
the  standards  for  ammonia  and  the  23 
organic  pollutants  within  three  yeara. 
Subcategories  B  and  D  facilities  must 
achieve  compUance  with  the  5  organic 
pollutant  standards  within  three  yean. 
The  compliance  times  of  up  to  three 


years  is  being  given  because  of  the 
design  and  installation  of  technologies 
used  as  a  basis  for  the  standards,  such 
as  steam  stripping  and  nitrification 
require  sufficient  lead  times  for 
implementation. 

EPA  is  promulgating  NSPS  for 
subcategories  A  and  C  equal  to  the  BAT 
limitations  for  COD,  ammonia  and  the 
organic  pollutants,  including  the  VOCs, 
and  revised  limitations  for  BOD}  and 
TSS  based  on  advanced  biological 
treatment.  EPA  is  also  promulgating 
NSPS  for  subcategories  B  and  D  equal  to 
BAT  for  COD  and  revised  limitations  for 
BODj  and  TSS  based  on  advanced 
biological  treatment,  and  is  withdrawing 
the  existing  cyanide  NSPS  for  these  two 
subcategories. 

For  PSNS  EPA  is  promulgating 
standards  equal  to  PSES  for  all 
pollutants  and  subcategories  and  is 
withdrawing  the  existing  cyanide  PSNS 
for  subcategories  B  and  D.  Finally,  EPA 
is  promulgating  BCT  limitations  equal 
to  the  existing  BPT  limitations  for  BODs, 
TSS  and  pH. 

In  today's  rule,  EPA  has  republished 
many  parts  of  the  existing  guideline  in 
Part  439  to  make  the  changes  made 
today  easier  to  understand,  and  also 
reformated  the  guideline  to  make  it 
more  clear  and  easier  to  use.  The 
republication  or  reformatting  of  existing 
reqiiirements  is  not  intended  to 
introduce  substantive  changes  to  these 
regiilatory  provisions.  For  that  reason, 
EPA  believes  prior  notice  and  comment 
on  these  provisions  is  unnecessary. 

m.  Summary  of  Most  Significant 
Changes  to  Water  Rules  From  Proposal 

This  section  describes  the  most 
significant  changes  to  the  rule  since 
proposal.  Many  of  these  changes  have 
resulted  bom  the  comments  that  are 
discussed  below  (see  section  X).  This 
section  will  discuss  the  major  changes 
in  the  rule  concerning  revisions  to  the 
limitations  and  standards  for  VOCs, 
changes  in  the  BAT  technology  basis 
and  changes  in  the  BPT  and  BAT 
limitations  for  pollutants  other  than  the 
VOCs.  More  detailed  explanations  for 
changes  may  be  found  in  the  comment 
response  document  in  the  record  of  the 
final  rule. 

A.  Limitations  and  Standards  for 
Volatile  Compounds 

In  today's  final  rule,  EPA  is  not 
requiring  that  the  limitations  for  VOCs 
be  measured  in-plant  as  proposed.  For 
all  four  subcategories,  BAT,  NSPS. 
PSES.  and  PSNS  limitations  and 
standards,  except  for  cyanide 
limitations  and  standards  in 
subcategories  A  and  C,  this  rule  does 
not  alter  the  generally  applicable  rule 
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(122.45(h)  or  403.6(e))  that  limitations 
generally  are  measured  at  the  end-of- 
pipe  discharge  point.  This  rule  provides 
clariHcation  of  the  existing  in-plant 
monitoring  for  cyanide  as  discussed  in 
the  Implementation  Section  of  this 
preamble  (see  section  VIII  A). 

At  proposal,  EPA  proposed  PSES  for 
13  alcohols  and  related  pollutants 
(compounds)  under  coproposal  B.  These 
pollutants  were  methemol,  ethanol,  n- 
propanol,  isopropanol,  n-butyl  alcohol, 
tert-butyl  alcohol,  amyl  alcohol, 
formamide,  N.N-dimethylaniline, 
pyridine,  1,4-dioxane,  aniline,  and 
petroleum  naphtha.  No  PSES/PSNS  are 
being  promulgated  for  these  pollutants 
today  because  EPA  determined  these 
pollutants  do  not  pass  through  POTWs 
or  interfere  with  the  treatment  works. 
(See  section  IV.E  for  a  discussion  of  the 
passthrough  analysis  for  these 
pollutants). 

B.  Change  in  BAT  Technology  Basis  for 
Organic  Pollutants 

In  the  August  8,  1997  NOA,  EPA 
discussed  changing  the  technology  basis 
for  BAT  organic  pollutant  limitations  for 
subcategories  A  and  C  facilities  &om  in- 
plant  steam  stripping  and  advanced 
biological  treatment  to  advanced 
biological  treatment  only.  EPA  received 
comments  supporting  this  change  in 
technology  basis.  The  final  MACT 
standards  being  promulgated  today  will 
control  most  emissions  of  VOCs  from 
wastewaters  at  subcategories  A  and  C 
direct  discharging  facilities  based  on  the 
use  of  steam  stripping  technology. 
Accordingly,  EPA  believes  that  it  is  not 
necessary  or  appropriate  to  include  this 
technology  in  the  BAT  technology  basis; 
the  CWA  limitations  and  standards  are 
calculated  firom  a  data  base  representing 
advanced  biological  treatment  only. 
Thus,  EPA  is  promulgating  BAT 
limitations  for  all  of  the  30  organic 
pollutants  for  subcategories  A  and  C 
facilities  based  on  advanced  biological 
treatment  only.  EPA  notes  that  one 
facility  not  covered  by  the  MACT 
standards  would  need  to  install  steam 
stripping  technology  in  order  to  achieve 
the  effluent  limitations  following  the 
biological  treatment  system. 

C.  BPT  and  BAT/BCT Umitation 
Changes 

Based  on  the  receipt  of  new  data  from 
commenters,  proposed  limitations  were 
revised  for  the  nonconventional 
pollutants  COD  and  ammonia  and  a 
number  of  the  organic  pollutants.  In 
addition,  commenters  on  the  proposed 
limitations  for  the  conventional 
pollutants  B0D5  and  TSS,  as  well  as 
COD.  indicated  that  EPA  should 
eliminate  all  non-process  wastewater  in 


the  calculation  of  limitations  for  these 
parameters.  In  developing  limitations 
for  the  proposal,  EPA  did  not  back  out 
the  estimated  non-process  wastewater 
from  the  total  wastewater  flow  and 
adjust  the  concentration  accordingly 
because  the  non-process  flow  data 
provided  by  facilities  in  the  data  sets 
were  only  gross  estimates  and  were  not 
based  on  daily  measurements  of  non- 
process  flow.  Despite  requesting  more 
precise  information  (such  as  daily  non- 
process  flow  data)  from  facilities  that 
generated  the  data  sets  used  to  calculate 
the  proposed  limitations  for  BODS,  TSS 
and  COD,  EPA  did  not  obtain  this 
information.  However,  in  the  NOA,  EPA 
presented  revised  proposed  limitations 
for  BODS  and  TSS  and  COD  that  were 
calculated  from  the  existing  plant  data 
sets  using  the  gross  estimates  of  non- 
process  flow,  as  described  below,  to 
adjust  the  concentrations  in  addition  to 
several  new  data  sets  from  plants  other 
than  those  used  for  the  proposal. 

In  a  previous  EPA  effluent  limitations 
guidelines  and  standards  rulemaking  for 
the  Organic  Chemicals,  Plastics  and 
Synthetic  Fibers  (OCPSF)  industry  (S2 
FR  42S22),  only  plant  data  sets  that 
contained  less  than  2S  percent  non- 
process  wastewater  through  treatment 
were  used  in  calculating  limitations. 
Thus,  the  25  percent  level  of  non- 
process  wastewater  dilution  was 
determined  as  a  benchmark  in  order  to 
evaluate  biological  treatment 
performance.  For  the  purposes  of  the 
NOA,  in  cases  where  the  non-process 
flow  was  estimated  to  be  more  than  25 
percent  of  the  total  flow,  the  non- 
process  wastewater  was  backed  out  of 
the  total  flow  voliune  and  the 
parameters  corrected  for  the  absence  of 
this  non-process  wastewater.  However, 
for  the  final  rule,  limitations  for  COD 
are  developed  from  data  sets  in  which 
the  reported  flow  volume  contains  less 
than  25  percent  non-process  wastewater 
and  the  limitations  are  calculated 
without  correcting  the  data  sets  for  the 
non-process  flow  dilution.  This  change 
is  discussed  further  in  section  IV.D 
below.  As  further  discussed  below, 
limitations  for  BODS  and  some  of  the 
remaining  TSS  are  not  being  revised  at 
this  time  since  the  revised  COD  limits 
requiring  advanced  biological  treatment 
will  incidentally  remove  a  large  portion 
of  the  remaining  BODS  and  TSS. 

Another  change  to  the  proposal 
involved  the  limitations  and  standards 
proposed  for  cyanide.  EPA  proposed 
BPT,  BAT,  NSPS,  PSES  and  PSNS 
limitations  and  standards  for  cyanide 
based  on  the  performance  of  hydrogen 
peroxide  oxidation  technology. 
Following  the  proposal,  EPA  received 
comments  indicating  that  the  use  of  the 


hydrogen  peroxide  technology  to 
destroy  cyanide  could  possibly  result  in 
equipment  explosions  with  certain 
types  of  wastewater.  Other  commenters 
indicated  that  hydrogen  peroxide 
technology  may  not  be  an  appropriate 
cyanide  destruction  technology  for  all 
treatment  situations.  Along  with  these 
comments,  EPA  received  additional  data 
on  the  performance  of  alkaline 
chlorination  technology  in  destroying 
cyanide.  Based  on  these  comments  and 
the  new  performance  data,  EPA 
indicated  in  the  NOA  that  it  was 
considering  promulgating  two  sets  of 
cyanide  limitations,  one  based  on  the 
performance  of  hydrogen  peroxide 
technology  and  the  other  based  on  the 
performance  of  alkaline  chlorination 
technology.  In  the  NOA,  EPA  indicated 
that  only  those  facilities  that  could 
demonstrate  that  a  potential  safety 
hazard  could  result  from  their  use  of 
hydrogen  peroxide  technology  would  be 
subject  to  the  alkaline  chlorination 
limitations  and  standards.  EPA  also 
solicited  information  and  comments 
regarding  wastestreams  with  high 
organic  content  as  evidenced  by  high 
COD  or  total  organic  carbon  (TOC) 
levels,  and  at  what  levels  these 
pollutants  would  indicate  that  the 
wastestream(s)  high  organic  content 
would  present  a  safety  concern  and 
would  more  appropriately  be  controlled 
by  limitations  based  on  alkaline 
chlorination.  After  consideration  of  the 
information  provided  in  response  to  the 
solicitation  in  the  NOA,  particularly 
new  performance  data  representing 
current  (post  1990  base  year)  loadings, 
EPA  has  decided  not  to  revise  the 
existing  limitations  and  standards  for 
cyanide  based  on  the  small  amount  of 
cyanide  discharge  loadings  that  would 
be  removed.  However,  the  final  rule 
continues  to  require  compliance  with 
the  cyanide  limitations  be  established 
in-plant,  prior  to  commingling  the 
cyanide  bearing  wastestreams  with  non- 
cyanide  wastestreams  for  those  facilities 
where  the  cyanide  levels  would  be 
below  the  level  of  detection  at  the  end- 
of-pipe  monitoring  location. 

Along  with  comments  on  its  proposed 
numerical  limitations  and  standards  for 
ammonia  and  organic  pollutants,  EPA 
received  data  concerning  the 
performance  of  steam  strippers, 
advanced  biological  treatment  and     ""^ 
nitrification  in  connection  with  these 
proposed  limitations.  EPA  evaluated 
these  data,  and  provided  revised 
numerical  limitations  and  standards  in 
the  NOA  for  ammonia,  several  organic 
pollutants  controlled  by  BAT 
technology  (advanced  biological 
treatment)  and  several  VOCs  controlled 
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by  steam  stripping  technology  for  PSES. 
As  the  result  of  the  data  received  and 
evaluated,  along  with  comments  on  the 
NOA,  EPA  has  changed  the  numerical 
BAT  limitations  for  ammonia.  In 
response  to  comments  in  the  NOA 
indicating  that  indirect  dischargers 
should  be  able  to  achieve  the  PSES 
ammonia  limitations  using  either  two- 
step  nitrification  technology  or  steam 
stripping,  EPA  has  decided  to  set  the 
PSES  ammonia  limitations  equal  to  the 
BAT  ammonia  limitations,  and  to 
provide  that  indirect  discharging 
subcategories  A  and  C  facilities 
discharging  to  POTWs  v«th  nitrification 
capability  need  not  comply  with  the 
categorical  limit  for  ammonia.  EPA  has 
also  changed  the  niunerical  BAT 
limitations  and  PSES  for  several  organic 
pollutants  based  on  its  analysis  of  data 
received  in  response  to  the  proposal. 

D.  Pollutant  Selection 

EPA  received  several  comments 
concerning  the  reasoning  behind  the 
regulation  of  certain  pollutants  as  well 
as  the  overall  rationale  for  selecting 
pollutants  for  regulation.  In  the  NOA, 
EPA  indicated  that  it  had  reviewed  the 
loadings  bases  of  all  the  pollutants 
selected  for  regulation  and  had 
determined  that  in  the  case  of  eight 
pollutants,  insufficient  amoimts  of  the 
pollutants  are  being  discharged  to 
justify  national  regulation,  lliese 
pollutants  are  diethyl  ether, 
cyclohexane,  chloromethane, 
dimethylamine,  methylamine,  furfural, 
2-methylpyridine  and 
trichlorofluoromethane.  Since  the  NOA. 
EPA  has  reevaluated  its  final  loadings 
database  and  has  determined  that  the 
exclusion  of  these  pollutants  along  with 
an  additional  15  pollutants  is 
appropriate.  The  additional  15 
pollutants  are  excluded  from  the  BAT 
regulation  based  on  the  lack  of  removals 
from  current  discharge  or  the  control  of 
discharges  of  the  pollutant  by  other 
regulated  pollutant  parameters.  These 
pollutants  are  butanone,  formaldehyde, 
n-butanol,  tertiary  butanol,  n-propanol, 
ethylene  glycol,  polyethylene  glycol 
600,  aniline,  petroleum  naphtha,  1,4- 
dioxane,  formamide  and  dimethyl 
formamide,  dimethylaniline, 
dimethylacetamide  and  pyridine. 

EPA  proposed  PSES  for  45  organic 
pollutants,  37  of  which  are  VOCs,  under 
co-proposal  A  with  compliance  for  the 
standards  for  12  of  the  VOCs  to  be 
monitored  in-plant,  and  compliance  for 
the  standards  for  the  remaining  33 
organics  to  be  monitored  at  the  end-of- 
pipe.  In  the  NOA,  EPA  presented  two 
revised  PSES  options,  under  which  EPA 
would  promulgate  pretreatment 
standards  for  VOCs  with  end-of-pipe 


monitoring.  The  pollutants  not 
regulated  under  one  of  these  PSES 
options  include  water  soluble  alcohols 
such  as  methanol  and  related 
compounds.  After  consideration  of 
comments  and  evaluating  the  results  of 
the  Barcelonetta  POTW  study  and  its 
implications  on  the  final  pass  through 
analysis  (see  further  discussion  of  pass 
through  analysis  in  section  FV  E  below) 
and  further  evaluation  of  incidental 
removals  and  the  amount  of  or 
discharge  removals  for  the  pollutants, 
EPA  is  promulgating  PSES  and  PSNS  for 
23  VOCs  for  subcategories  A  and  C  and 
5  VOCs  for  subcategories  B  and  D.  The 
PSES  and  PSNS  do  not  include  the 
alcohols  and  related  compounds,  and 
are  based  on  monitoring  at  the  end-of- 
pipe  unless  the  POTW  determines  it  to 
be  impractical  per  40  CFR  403.6(e). 

IV.  The  FiBal  Oeaa  Water  Act 
Rtgnlation 

This  section  discusses  the 
applicability  of  the  final  rule,  regulatory 
options  considered  and  the  rationale  for 
the  selected  options  for  BPT,  BCT.  BAT, 
PSES,  PSNS  and  NSPS. 

A.  Applicability  and  Scope  of  the  Final 
Rule 

Today's  final  effluent  limitations 
guidelines  and  standards  are  intended 
to  cover  pollutants  in  process 
wastewater  discharges  from  existing  and 
new  pharmaceutiou  manufacturing 
facilities.  Based  on  comments,  EPA  has 
revised  the  proposed  scope  of  the  rule. 
This  final  rule  contains  revisions  to  the 
effluent  limitations  guidelines  and 
standards  in  four  subcategories  (A  thru 
D)  of  the  pharmaceutical  manufacturing 
point  source  category,  EPA  is  not 
revising  the  scope  of  the  applicability 
for  the  fifth  subcategory  (Subcategory  E- 
Research). 

With  regard  to  subcategory  E 
facilities,  EPA  proposed  to  revise  the 
description  of  die  research  subcategory 
in  the  applicability  section  of  the 
existing  subcategory  E  regulations  to 
exclude  pilot  or  full-scale  operations 
that  generate  wastewater  using 
fermentation,  extraction,  chemical 
synthesis  or  mixing,  compounding  and 
formulating  from  the  scope  of  subpart  E, 
and  these  operations  were  proposed  to 
be  covered  by  the  appropriate 
subcategory  A  through  D.  After 
considering  the  comments  received 
concerning  the  regulation  of 
wastewaters  from  pilot-scale  operations. 
EPA  has  decided  not  to  change  the 
existing  description  of  the  research 
subcategory  in  the  applicability  section. 
EPA  believes  that  it  does  not  have 
sufficient  information  concerning 
subcategory  E  generated  wastewatera  to 


change  the  existing  description.  Subpart 
E  facilities  remain  subject  to  the  BPT 
limitations  in  the  existing  guidelines.  If 
pilot  scale  operations  occiu  at  either 
stand  alone  research  facilities  or  during 
operations  at  manufacturing  facilities, 
then  BAT  and  BCT  limits  for  these 
wastewaters  can  be  determined  by 
permit  writers  on  a  best  professional 
judgment  (BPJ)  basis,  or  similarly,  such 
wastewater  generated  at  indirect 
discharging  facilities  may  be  addressed 
by  the  regulations  found  at  40  CFR 
403.5  and  by  local  limits  on  a  case-by- 
case  basis. 

Pharmaceutical  manufacturers  use 
many  different  raw  materials  and 
manufacturing  processes  to  create  a 
wide  range  of  products.  These  products 
include  medicinal  and  feed  grades  of  all 
organic  chemicals  having  therapeutic 
value,  whether  obtained  by  chemical 
synthesis,  fermentation,  extraction  &x}m 
natiually  occurring  plant  or  animal 
substances,  or  by  refining  a  technical 
grade  product. 

-The  pharmaceutical  products, 
processes  and  activities  covered  by  the 
manufacturing  subcategories  in  this 
final  regulation  include,  but  are  not 
limited  to: 

a.  Biological  products  covered  by  the 
U.S.  Department  of  Commerce,  Bureau 
of  the  Census  Standard  Industrial 
Classification  (SIC)  Code  No.  2836.  with 
the  exception  of  diagnostic  substances. 
(Products  covered  by  SIC  Code  No.  2836 
were  formerly  covered  under  the  1977 
SIC  Code  No.  2831.) 

b.  Medicinal  chemicals  and  botanical 
products  covered  by  SIC  Code  No.  2833; 

c.  Pharmaceutical  products  covered 
by  SIC  Code  No.  2834; 

d.  All  fermentation,  biological  and 
natural  extraction,  chemical  synthesis 
and  formulation  products  considered  to 
be  pharmaceutically  active  ingredients 
by  the  Food  and  Drug  Administration 
that  are  not  covered  by  SIC  Code  Nos. 
2833,  2834,  and  2836; 

e.  Multiple  end-use  products  derived 
from  pharmaceutical  manufacturing 
operations  (e.g.,  components  of 
formulations,  intermediates,  or  final 
products,  provided  that  the  primary  use 
of  the  product  is  intended  for 
pharmaceutical  purposes); 

f.  Products  not  covered  by  SIC  Code 
Nos.  2833,  2834,  and  2836  or  other 
categorical  limitations  and  standards  if 
they  are  manufactured  by  a 
pharmaceutical  manufactiu«r  by 
processes  that  generate  wastewaters  that 
in  tiun  closely  correspond  to  those  of 
pharmaceutical  products.  (An  example 
of  such  a  product  is  citric  acid.) 

g.  Cosmetic  preparations  covered  by 
SIC  Code  No.  2844  that  contain 
pharmaceutically  active  ingredients  or 
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ingredients  intended  for  treatment  of 
some  skin  condition.  (This  group  of 
preparations  does  not  include  products 
such  as  lipsticks  or  perfumes  that  serve 
to  enhance  appearance  or  to  provide  a 
pleasing  odor,  but  do  not  provide  skin 
care.  In  general,  this  also  excludes 
deodorants,  manicure  preparations, 
shaving  preparations  and  non- 
medicated  shampoos  that  do  not 
function  primarily  as  a  skin  treatment.) 

A  number  of  products  and/or 
activities  such  as  surgical  and  medical 
manufacturing  and  medical  laboratory 
activity  are  not  part  of  the 
pharmaceutical  manufacturing  category. 
A  descriptive  Hsting  of  the  products  and 
activities  that  are  specifically  excluded 
from  the  pharmaceutical  manufactiuing 
category  are  contained  in  the 
applicability  provision  of  the  final  rule 
and  in  sections  2  and  3  of  the  final  TDD. 

In  the  NOA,  EPA  indicated  that  it  was 
considering  excluding  from  the  scope  of 
the  regulation  organic  chemical 
manufacturers  covered  by  the  OCPSF 
regulation  (40  CFR,  Part  414)  that 
manufacture  pharmaceutical 
intermediates  and  active  ingredients 
provided  that  the  pharmaceutical 
portion  of  the  process  wastewater  is  less 
than  50  percent  of  the  total  process 
wastewater.  EPA  received  no  adverse 
comments  concerning  this,  and  has 
decided  to  promulgate  this  exclusion  as 
described  in  the  NOA.  Thus  facilities 
will  be  covered  by  the  existing  OCPSF 
regulation  for  both  their  OCPSF  and 
pharmaceutical  manufacturing  process 
wastewaters  provided  that  the 
pharmaceutical  portion  of  the  process 
wastewater  at  the  facility  is  less  than  50 
percent  of  the  total. 

B.  Options  Selection 

EPA  evaluated  final  technology 
options  for  BPT,  BAT,  BCT,  NSPS,  PSES 
and  PSNS  limitations  and  standards  for 
all  four  subcategories  A  thru  D.  The 
options  considered  for  each  level  of 
control  are  discussed  below  in  sections 
IV.C  thru  H. 

C.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

EPA  proposed  to  revise  BPT  for  the 
conventional  pollutants  BODs  and  TSS, 
the  nonconventional  pollutant  COD, 
and  the  toxic  pollutant  cyanide  for 
subcategories  A  and  C,  and  for 
subcategories  B  and  D,  proposed  to 
revise  BPT  limitations  for  BODj,  TSS, 
and  COD  and  to  withdraw  the  cyanide 
limitations.  In  response  to  this  proposal, 
EPA  received  comments  claiming  that 
EPA  lacks  the  legal  authority  to  revise 
BPT  for  the  conventional  pollutants 
since  the  proposed  revised  BPT 
limitations  did  not  pass  the  BCT  cost- 


reasonableness  test.  EPA  also  received 
comments  claiming  that  COD  and 
cyanide  should  not  be  regulated  at  BPT 
but  only  at  the  BAT  level. 

In  today's  rulemaking,  EPA  is  revising 
BPT  limitations  only  as  to  COD.  The 
current  BPT  limitations  for  BOD5,  TSS 
and  cyanide  will  continue  to  apply 
(except  for  subcategories  B  and  D  where 
EPA  is  withdrawing  the  BPT  limitations 
for  cyanide).  Accordingly,  issues  raised 
by  commenters  regarding  EPA's  legal 
authority  to  revise  BPT  for  BOD5,  TSS, 
or  cyanide  do  not  need  to  be  addressed 
in  this  rulemaking.  Nonetheless,  EPA 
continues  to  believe  that  it  has  the  legal 
authority  to  revise  BPT  limitations  as 
appropriate.  EPA  further  believes  it  can 
do  so  for  conventional  pollutants 
without  having  to  apply  the  BCT  cost- 
reasonableness  test.  Because  EPA's 
authority  to  revise  BPT  limitations  for 
conventional  pollutants  or  cyanide  is  no 
longer  an  issue  in  this  rulemaking,  EPA 
is  providing  only  a  general  statement  of 
its  statutory  authority  to  revise  BPT.  For 
example,  section  304(b)  of  the  CWA 
directs  EPA  to  revise  all  effluent 
limitation  guidelines,  including  those 
based  on  BPT,  at  least  annually  if 
appropriate.  Similarly,  section  304(m) 
directs  EPA  to  establish  a  schedule  "for 
the  annual  review  and  revision  of 
promulgated  effluent  guidelines,  in 
accordance  with  subsection  (b)  of  this 
section."  EPA  does  not  believe  that  the 
addition  of  the  BCT  provisions  to  the 
CWA  supplanted  the  BPT  provisions. 
When  enacting  the  more  recent  BCT 
provisions.  Congress  did  not  strip  EPA 
of  its  explicit  authority  to  revise  or 
update  BPT  as  necessary  and 
appropriate.  Moreover,  the  dii^erent 
purposes  of  BPT  and  BCT  limitations 
would  support  an  EPA  decision  to 
promulgate  best  "practicable"  control 
tedmology  for  conventional  pollutant 
control  (represented  by  BPT),  rather 
than  the  higher  "best  available" 
standard  (represented  by  BCT). 

Similarly,  it  is  the  Agency's  position 
that  it  is  not  required  to  regulate  COD 
or  cyanide  only  at  the  BAT  level.  As 
noted  above,  section  304(b)  of  the  CWA 
as  well  as  section  304(m)  directs  EPA  to 
revise  all  effluent  limitations  guidelines, 
including  those  based  on  BPT,  at  least 
annually  if  necessary  and  appropriate.  It 
is  EPA's  view  that  the  addition  of  BAT 
provisions  to  the  CWA  did  not  supplant 
the  BPT  provisions.  When  enacting  the 
more  recent  BAT  provisions.  Congress 
did  not  strip  EPA  of  its  authority  to 
revise  or  update  BPT  as  necessary  and 
appropriate.  Further,  the  different 
purposes  of  BPT  and  BAT  limitations 
would  support  an  EPA  decision  to 
promulgate  revised  effluent  limitation 
guidelines  for  nonconventional  or  toxic 


pollutants  that  reflect  simply  the  next 
generation  of  best  "practicable"  control 
technology  (represented  by  BPT),  rather 
than  the  higher  "best  avjiilable" 
standard  (represented  by  BAT). 

Since  EPA  is  not  revising  BPT 
limitations  for  cyanide  (but  rather  is 
modifying  the  compliance  monitoring 
requirements  for  cyanide  for 
subcategories  A  and  C,  and  withdrawing 
the  limitations  as  to  subcategories  B  and 
D),  the  issue  need  not  be  addressed 
further  in  this  rulemaking. 

EPA  believes  that  the  decision  of 
whether  or  not  to  revise  BPT  for 
nonconventional  pollutants  should  be 
made  based  upon  consideration  of  a 
number  of  factors,  including,  but  not 
necessarily  limited  to,  cost,  the 
technology  being  considered  and  the 
relative  performance  being  achieved 
(best  "practicable"  versus  best 
"available"),  the  anticipated  pollutant 
reductions,  and  implementation  burden 
on  permit  writers. 

In  this  case,  EPA  has  made  a 
determination  that  the  costs  and 
removals  associated  with  the 
implementation  of  advanced  biological 
treatment  at  a  best  "practicable"  level 
warrant  revision  of  COD  at  BPT.  This  is 
in  part  due  to  the  relatively  high 
concentrations  of  COD  in  the  effluent 
that  are  allowed  under  the  existing 
percent  removal  BPT  limitations  which 
are  unique  to  this  industry.  In  other 
cases,  the  Agency  has  decided  not  to 
revise  BPT  (see,  for  example.  Effluent 
Limitation  Guidelines  for  the  Pulp, 
Paper,  and  Paperboard  Category, 
subparts  B  and  E,  63  FR  18534,  April  15, 
1998). 

As  noted  above,  EPA  pu-oposed  to 
revise  BPT  for  the  conventional 
pollutants  BODs  and  TSS,  the 
nonconventional  pollutant  COD,  and 
the  toxic  pollutant  cyanide  for 
subcategories  A  and  D,  and  for 
subcategories  B  and  D,  to  revise  BPT 
limitations  for  BOD5,  TSS,  and  COD  and 
to  withdraw  the  existing  cyanide 
limitations.  The  technology  basis  of  the 
proposed  BPT  limitations  was  advanced 
biological  treatment.  EPA  also 
determined  that  the  level  of 
performance  necessary  for  a  plant  to  be 
considered  as  a  best  performer  at  the 
best  "practicable"  level  was  full 
compliance  with  the  existing  BPT 
limitations.  Of  the  plants  considered  as 
best  performers  at  proposal,  EPA 
selected  five  A  and  C  subcategory  plants 
and  two  B  and  D  subcategory  plants. 
The  Agency  then  calculated  long-term 
average  performance  concentrations  for 
regulated  pollutants  from  the  best 
performing  A  and  C  and  B  and  D  plants. 

In  developing  the  final  BPT 
limitations,  EPA  has  essentially 
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followed  the  proposal  methodology 
except  that  EPA  used  only  data  sets 
representing  less  than  25  percent  non- 
process  wastewater  through  treatment 
and  included  the  additional  data  sets 
received  since  proposal  in  its  final 
limitations  determinations.  Except  for 
one  facility  which  adds  non-process 
wastewater  after  treatment  but  before 
the  end-of-pipe  sample  point,  the  BPT 
data  sets  were  not  corrected  for  non- 
process  wastewater  and  the  final 
limitations  were  calculated  using  the 
plant  flow  that  included  some  non- 
process  wastewater. 

EPA  did  not  back  out  the  estimated 
non-process  wastewater  in  developing 
the  proposed  BPT  concentration  based 
limitations  because  non-process  flow 
data  available  at  that  time  were  only 
gross  estimates  not  identified  in 
sufficient  detail  and  were  not  based  on 
daily  measurements  of  non-process 
flow.  Regarding  the  proposed  BPT 
limitations,  commenters  indicated  that 
EPA  should  eliminate  all  non-process 
wastewater  from  the  calculation  of  BPT 
limitations.  EPA  did  not  have 
information  such  as  daily  non-process 
flow  data  from  faciUties  that  generated 
the  data  sets  used  in  the  calculation  of 
BPT  and  BAT  limitations  for  BOD5,  TSS 
and  COD  to  allow  adjustment.  In  the 
recent  NOA.  EPA  presented  BPT 
limitations  for  BODs  and  TSS  and  BAT 
COD  limitations  that  were  calculated 
from  plant  data  sets  which  included  the 
additional  data  submissions  obtained 
since  proposal  from  which  the  non- 
process  wastewater  bad  been  backed 
out.  In  cases  where  the  non-process  flow 
was  estimated  by  EPA  to  be  more  than 
25  percent  of  the  total  flow  using  the 
available  data,  the  fraction  of  the  non- 
process  to  process  flow  volume  was 


used  to  calculate  a  correction  fector  and 
the  long-term  average  concentration 
values  for  each  of  the  BPT  parameters 
were  adjusted  to  reflect  the  parameters 
absence  of  this  non-process  wastewater. 
No  corrections  were  made  to  data  sets 
where  the  non-process  flow  was 
estimated  to  be  less  than  25  percent  of 
the  total  flow. 

EPA  received  no  adverse  comments 
regarding  these  adjusted  limitations. 
However,  based  on  further  analysis, 
EPA  believes  that  it  is  more  appropriate 
to  follow  the  methodology  used  in 
developing  the  final  Organic  Chemicals, 
Plastics,  and  Synthetic  Fibers  (OCPSF) 
regulation  (52  FR  52522)  final  BPT 
limitations.  In  that  rule,  only  plant  data 
sets  that  contained  less  than  25  percent 
non-process  wastewater  through 
treatment  were  used  in  the  calculation 
of  BPT  limits,  and  the  effluent  data  were 
not  adjusted  to  take  into  account  plant 
data  sets  that  contained  more  than  25 
percent  non-process  wastewater  through 
treatment.  EPA  selected  this  approach 
in  calculating  the  final  BPT  limitations 
in  this  rule  for  the  same  two  reasons 
used  during  development  of  the  OCPSF 
rule.  (See  52  FR  42522).  First,  using  data 
sets  with  greater  than  25  percent  non- 
process  wastewater  through  treatment 
introduces  considerable  uncertainty  into 
the  limitation  calculations  because  the 
flow  data  that  would  be  used  are  only 
in  part  based  on  daily  flow 
measurements  whereas  the 
concentration-based  limitations  are 
calculated  from  the  long  term  average  of 
daily  measurements  over  long  periods  of 
time  (12-24  months).  Second,  the  final 
limitations  should  represent  as  much  as 
possible  the  performance  of  treatment 
technology  on  process  wastewater.  In 
determining  permit  mass  limits,  permit 


writers  and,  where  applicable, 
pretreatment  control  authorities  should 
identify  the  amoimt  of  non-process 
wastewater  being  treated.  The  flow 
volume  representing  25  percent  or  less 
of  the  total  flow  should  be  included  in 
the  voliune  used  to  calculate  allowable 
mass  discharges.  Any  additional  volume 
would  have  to  be  evaluated  on  a  case- 
by-case  basis  to  determine  what,  if  any, 
mass  allowances  are  appropriate. 

EPA  considered  foui  options  for  the 
final  BPT  limitations.  Under  the  first 
option,  EPA  would  not  revise  the 
existing  BPT  Umitations  for  BODs,  TSS, 
COD  and  cyanide.  No  costs  or  removals 
are  associated  with  this  option.  Under 
the  second  option,  EPA  would  revise 
the  BPT  limitations  based  on  advanced 
biological  treatment  only  for  COD,  and 
revise  the  monitoring  requirements  for 
the  existing  cyanide  limitations.  Under 
option  three,  EPA  would  revise  BPT 
limitations  for  BODj  and  TSS  based  on 
advanced  biological  treatment  and 
revise  the  monitoring  requirements  for 
the  existing  cyanide  limitations.  Under 
the  fourth  option,  EPA  would  revise 
BPT  limitations  for  BOD5,  TSS,  and 
COD  based  on  advanced  biological 
treatment,  and  revise  the  monitoring 
requirements  for  the  existing  cyanide 
Umitations.  The  options  for  all 
subcategories  are  the  same,  except  as  to 
cyanide  where  the  option  for 
subcategories  B  and  D  contains  the 
option  to  withdraw  the  cyanide 
limitations  rather  than  just  modify  the 
monitoring  requirements.    . 

The  pretax  total  annualized  costs, 
pollutant  removals,  and  costs  per  pound 
removed  associated  with  the  options, 
except  the  "no  action"  option,  are 
shown  below  in  Table  IV.Cl. 


Table  I  V.C.I. —BPT  Pretax  Option  Costs,  Pollutant  Removals  and  Cost  per  Pound  Removed 


Treatment  option 


Total 
annuaNzed 

cost 
(SmiMon 

1997) 


Pollutant  re- 
movals 
flbs) 


Cost  per 

pound 

($1996/b) 


A/C  Subcategory 

Clarify  cyanide  monitoring,  revise  COD  only 

Clarify  cyanide  monitoring,  revise  BODs  &  TSS » 

Clarify  cyanide  monitoring,  revise  BODs,  TSS,  &  COD 

B/D  Subcategory 

Withdraw  cyanide,  revise  COD  only  

Withdraw  cyanide,  revise  BODs  &  TSS 

Withdraw  cyanide,  revise  BODs.  TSS.  &  COD 


$2.48 
2.61 
3.10 


14.352,000 

4,692,000 

15,731,000 


$0.17 
0.56 
0.20 


$1.38 

539,000 

$2.56 

1.89 

588.000 

3.21 

2.16 

598,000 

3.62 

In  selecting  these  treatment  options, 
EPA  considered  the  total  cost  in  relation 
to  the  effluent  reduction  benefits,  the 


age  of  equipment  and  facilities 
involved,  the  processes  employed, 
process  changes  required,  engineering 


aspects  of  the  control  technologies,  non- 
water  quality  environmental  impacts 
(including  energy  requirements)  and 


50398        Federal  Register / Vol.  63.  No.  182 /Monday,  September  21,  1998 /Rules  and  Regulations 


other  factors  in  accordance  with  section 
304(b)(1)(B)  of  the  CWA. 

EPA  has  detennined  to  revise  BPT 
effluent  limitations  only  for  COD.  EPA 
is  also  clarifying  the  compliance 
monitoring  requirements  for  the  existing 
BPT  limitations  for  cyanide  for 
subcategories  A  and  C.  and  withdrawing 
the  existing  cyanide  limitations  for 
subcategories  B  and  D.  As  discussed 
above,  ^A  believes  that  it  has  the 
statutory  authority  to  revise  BPT  and 
that  it  has  the  discretion  to  determine 
whether  to  revise  BPT  effluent 
limitations  guidelines  in  particular 
circumstances.  The  CWA  requires  EPA, 
when  setting  BPT,  to  examine  the  total 
cost  of  treatment  technologies  in 
relation  to  the  effluent  reduction 
benefits  achieved.  In  addition,  in 
determining  whether  to  set  BCT 
limitations,  the  Agency  needs  to 
consider  the  reasonableness  of  the  cost 
of  reducing  conventional  pollutants  and 
compare  the  cost  of  removing  those 
pollutants  by  regulated  plants  and  by 
POTWs.  Accordingly,  EPA  examined 
the  use  of  advanced  biological  treatment 
as  a  basis  for  both  BPT  and  BCT 
limitations  for  BOD5  and  TSS.  The 
Agency  found  that  the  reductions  in 
these  conventional  contaminants 
achieved  by  this  technology  were  not 
commensurate  with  the  costs,  largely 
because  of  the  large  operational  costs 
associated  with  the  removal  of  TSS. 
While  it  is  EPA's  view  that  it  can  revise 
BPT  limitations  for  conventional 
pollutants  without  passing  the  BCT  cost 
test  (where  the  BPT  effluent  reduction 
ratio  is  favorable),  the  Agency  is  not 
generally  inclined  to  do  so  unless  the 
removals  achieved  by  the  existing  BPT 
limitations  are  significantly  fewer  than 
would  be  achieved  through  revision  of 
BPT.  That  was  not  the  case  here. 
Revising  BPT  (and  BAT)  for  COD  plants 
will  not  only  remove  large  amounts  of 
COD,  but  also  achieve  significant 
incidental  removals  of  BOD;  and  TSS. 
For  this  reason,  EPA  has  determined 
that  it  is  not  necessary  to  separately 
revise  the  BPT  limits  for  BODj  and  TSS 
in  this  case. 

EPA  has  determined  to  revise  BPT  for 
COD  because  the  biological  treatment 
technology  used  as  a  basis  for  the 
limitations  really  represents  BPT 
technology  and  is  widely  used  in  the 
industry. 

The  bulk  parameter  and 
nonconventional  pollutant  COD  is  an 
indicator  of  organic  matter  in  the 
wastestream  that  is  susceptible  to  strong 
oxidation,  and  as  such  would  also 
measure  organic  material  susceptible  to 
biochemical  oxidation,  as  well  as  some 
that  is  more  difficult  to  oxidize 
biochemically.  In  addition, limited 


studies  and  discharge  monitoring  data 
have  identified  toxicity  associated  with 
the  COD  levels  contained  in  effluents 
from  pharmaceutical  manufacturing 
facilities.  Further  discussion  of  the 
toxicity  levels  measured  in  the  effluents 
fi-om  pharmaceutical  manufacturing 
facilities  is  contained  in  Section  6  of  the 
TDD.  The  revised  COD  limitations  are 
estimated  to  remove  approximately  14.9 
million  pounds  annually,  including 
incidental  removal  of  2.7  million 
pounds  of  BOD  at  an  annualized  cost  of 
$2.48  million  ($1997). 

The  revised  COD  provisions  require 
the  use  of  either  the  new  effluent 
concentration  limitations  or  the  existing 
74  percent  reduction  requirement, 
depending  upon  which  method 
determines  the  more  stringent  plant 
permit  limitation.  This  is  being  done  in 
order  to  avoid  back^sliding  issues  for 
existing  plants  that  because  of  low 
infiuent  concentration  already  meet 
lower  effluent  limits  for  COD. 

With  regard  to  cyanide,  EPA  is 
retaining  the  existing  BPT  limitations 
for  the  A  and  C  subcategories.  Further 
revision  of  the  BPT  cyanide  limitations 
was  not  selected  since  the  removals 
were  estimated  to  be  less  than  42 
pounds  per  year,  thus,  determined  not 
to  be  beneficial  in  relation  to  the 
annualized  costs  of  over  $200,000 
($1997). 

However,  EPA  is  modifying  the 
requirements  for  compliance  monitoring 
(for  subcategories  A  and  C).  The  current 
limitations  require  compliance 
monitoring  after  cyanide  treatment  and 
before  dilution  with  other  wastestreams, 
or  in  the  alternative,  monitoring  after 
mixing  with  other  wastestreams  based 
on  a  standard  dilution  factor.  Today's 
rule  does  not  change  the  prohibition  on 
dilution  to  meet  the  effluent  limitations 
for  cyanide.  The  rule  continues  to 
require  monitoring  for  compliance  with 
the  existing  limitations  in-plant,  prior  to 
the  commingling  of  cyanide-bearing 
wastestreams  with  non-cyanide  bearing 
wastestreams  for  those  facilities  where 
the  cyanide  levels  would  be  below  the 
level  of  detection  at  the  end-of-pipe 
monitoring  location.  The  only  diange  in 
the  monitoring  requirements  is  to 
eliminate  the  current  dilution  standard 
that  applied  industry-wide,  and  to  allow 
individual  facilities  to  demonstrate  that 
end-of-pipe  monitoring  for  cyanide  is 
feasible  (i.e.,  cyanide  is  detectable); 
those  facilities  may  continue  to  monitor 
at  the  end  of  pipe. 

The  ability  ot  EPA  to  require  in-plant 
monitoring  has  recently  been 
questioned  in  cormection  with  the  Great 
Lakes  water  quality  guidance  program. 
American  Iron  and  Steel  Institute  (AISI) 
V.  EPA,  115  F.ad  979  (D.C.  Cir.  1997). 


The  Court  held  that  although  EPA  has 
the  authority  to  require  monitoring  of 
internal  wastestreams,  see  AISI,  115 
F.3d  at  995,  the  CWA  does  not  authorize 
EPA  to  require  compliance  with  water 
quality  based  effluent  limitations  at  a 
point  inside  the  facility  and  thereby 
deprive  a  permittee  of  the  ability  to 
choose  its  own  control  system  to  meet 
the  limitations,  see  id.  at  966.  EPA  does 
not  believe  that  decision  controls  here. 
The  AISI  court,  did  not  consider  the 
question  whether  EPA  has  authority  to 
regulate  internal  wastestreams  in  the 
context  of  technology-based  controls 
such  as  BPT/BAT.  PSES  and  NSPS/ 
PSNS.  Unlike  water  quality-based 
effluent  limitations,  which  are 
calculated  to  ensure  that  water  quality 
standards  for  the  receiving  water  are 
attained,  technology-based  limitations 
and  standards  are  derived  to  measure 
the  performance  of  specific  model 
teclmologies  that  EPA  is  required  by 
statute  to  identify.  In  identifying  these 
technologies,  EPA  is  directed  to 
consider  precisely  the  type  of  internal 
controls  that  are  irrelevant  to  the 
development  of  water  quality-based 
effluent  limitations,  such  as  the 
processes  employed,  process  changes, 
and  the  engineering  aspects  of  various 
types  of  control  te<^iques.  EPA's 
technology-based  effluent  limitations 
are  intended  to  reflect,  for  each 
industrial  category  or  subcategory,  the 
"base  level"  of  technology  (including 
process  changes)  and  to  ensure  that  "in 
no  case  *  *  *  should  any  plant  be 
allowed  to  discharge  more  pollutants 
per  imit  of  production  than  is  defined 
by  that  base  level."  E.I.  du  Pont  de 
Nemours  &■  Co.  v.  Train.  430  U.S.  at  129 
(1973). 

EPA  believes  that  it  can  require  in- 
plant  monitoring  to  demonstrate 
compliance  with  technology-based 
effluent  limitations  in  accordance  with 
the  CWA  and  its  regulations  at  40  CFR 
122.44(i),  122.45(h),  125.3(e)  and 
403.6(e).  In  today's  rule.  EPA  is 
continuing  to  require  in-plant 
monitoring  for  cyanide  except  where 
cyanide  can  be  detected  in  the  final 
effluent.  Were  EPA  to  require 
compliance  monitoring  of  the  final 
effluent  without  adjustment  for  the 
amount  of  dilution  in  cyanide-bearing 
waste  streams,  there  would  be  no  way 
to  determine  whether  the  facility  had 
adequately  controlled  for  cyanide  or 
whether  the  effluent  has  simply  been 
diluted  below  the  analytical  detection 
level.  Diluting  pollutants  in  this  manner 
rather  than  preventing  their  discharge  is 
inconsistent  with  achieving  the 
removals  represented  by  the  technology- 
based  levels  of  control  and  hence  with 
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the  purposes  of  the  limitations.  It  is  also 
inconsistent  with  the  goals  of  the  CWA 
in  general. 

D.  Best  Available  Technology 
Economically  Achievable 

EPA  proposed  adding  new  end-of- 
pipe  BAT  limitations  for  53  organic 
pollutants  plus  ammonia,  revising  the 
existing  cyanide  limitations  and  adding 
the  BPT  revised  COD  limitations  for 
subcategories  A  and  C.  For 
subcategories' B  and  D,  EPA  proposed 
adding  new  end-of-pipe  BAT  limitations 
for  53  organics,  BPT  revised  COD 
limitations  and  withdrawing  the 
existing  cyanide  limitations.  The 
technology  basis  for  the  limitations-  for 
VOCs  was  steam  stripping  plus 
advanced  biological  treatment  for 
subcategories  A  and  C  and  advanced 
biological  treatment  for  subcategories  B 
and  D.  The  technology  basis  for  the 
ammonia  limitations  was  nitrification. 
The  revised  cyanide  limitations  for  the 
A  and  C  subcategories  were  the  same  as 
the  revised  BPT  proposed  limitations. 
For  subcategories  B  and  D  cyanide 
limitations  were  proposed  to  be 
withdrawn  since  facilities  in  these 
subcategories  do  not  use  or  generate 
cyanide  in  their  wastewaters. 

EPA  received  a  niunber  of  comments 
indicating  that  steam  stripping 
technology  was  not  appropriate  for  the 
treatment  of  VOCs  and  that  emissions  of 
these  pollutants  firom  wastewater  should 
be  controlled  by  CAA  regulations.  In  the 
preamble  to  the  proposed  MACT 
standards,  EPA  indicated  that,  in  view 
of  the  KfACT  proposed  wastewater 


standards,  that  it  was  considering 
changing  the  BAT  technology  basis  for 
subcategory  A  and  C  VOCs  limitations 
to  end-of-pipe  advanced  biological 
treatment.  In  the  NOA,  EPA  reiterated 
this  option  and  provided  cost 
information  which  compared  the 
original  proposal  technology  basis 
(steam  stripping  and  advanced 
biological  treatment)  to  the  advanced 
biological  treatment  technology  basis. 

EPA  also  received  comments  on  its 
proposed  ammonia  limitations. 
Commenters  indicated  that  the 
ammonia  Umitations  were  inadequately 
supported  by  nitrification  data.  In  the 
NOA,  EPA  indicated  that  after 
reevaluating  its  nitrification  data  base,  it 
intended  to  base  the  BAT  ammonia 
limitations  on  both  one  or  two  stage 
nitrification  technology,  presented 
compliance  costs  estimates  based  on 
two  stage  nitrification  technology  and 
revised  limitations  based  on 
incorporating  additional  data,  including 
data  representing  two  stage  nitrification, 
into  the  data  base.  In  comments  on  the 
NOA,  commenters  indicated  that  some 
plants  employing  the  proposed 
technology  basis  did  not  believe  that 
they  could  achieve  consistent 
compliance  with  the  revised  limitations. 

In  order  to  respond  to  these 
commenters,  EPA  evaluated  additional 
nitrification  data  received  from  facilities 
after  the  August  8, 1997  publication  of 
the  NOA.  As  a  result  of  this  evaluation, 
EPA  has  recalculated  the  ammonia 
limitations  that  were  presented  in  the 
NOA.  In  doing  so,  EPA  used  only  data 
that  showed  evidence  that  nitrification 


was  occurring  and  compared  separate 
sets  of -limitations  developed  using 
single-stage  and  two-stage  nitrification 
data  sets,  respectively.  The  results  of 
this  comparison  gave  final  limitations 
less  stringent  than  those  calculated  for 
the  NOA,  but  reflective  of  systems  that 
nitrify  continuously  whether  they  are 
one  or  two  stage  systems. 

EPA  considered  three  regulatory 
options  as  the  basis  for  BAT  limitations 
for  subcategory  A  and  C  facilities.  All 
three  options  modify  the  existing  BAT 
regulations  to  parallel  the  BPT 
regulations  and  to  clarify  the 
compliance  monitoring  point  for  the 
existing  cyanide  limitations.  The  first 
option  is  a  no  cost  revision  which 
incorporates  the  BPT  clarification  for 
cyanide  and  revised  BPT  limitations  for 
COD.  The  second  option  adds 
limitations  for  30  organic  pollutants 
based  on  advanced  biological  treatment 
and  revised  limitations  for  COD  equal  to 
the  final  BPT  limitations  and  clarifies 
the  compliance  monitoring  point  for 
cyanide.  The  third  option  adds 
limitations  for  30  organic  pollutants 
based  on  advanced  biological  treatment, 
ammonia  limitations  based  on  one  or 
two  stage  biological  nitrification 
technology,  incorporates  the  revised 
COD  limitations  and  clarifies  the 
compliance  monitoring  point  for 
cyanide.  The  pretax  total  annualized 
compUance  costs  and  pollutant 
removals  associated  with  the  second 
and  third  options  (only  options 
incurring  costs)  are  shown  below  in 
Table  IV.D.l  for  subcategories  A  and  C: 


Table  IV.D.1— BAT  Pretax  Options  Costs,  and  Pollutant  Removals  for  Subcategory  A  and  C  Direct 

Dischargers 


Regulatory  option 


Add  Organics  and  COD  and  clarify  cyanide 

Add  Organics,  Ammonia  and  COD  and  darily  cyanide 


Total 

annualized 

cost  (S  milion 

1997) 


$2.3 
3.6 


PolkJtant  re- 
movals (miNion 
bsperyr) 


1.4 
2.2 


EPA  evaluated  the  costs  and 
economic  impacts  associated  with  each 
option  and  determined  that  all  the 
options  were  economically  achievable. 
After  considering  the  pollutant  load 
removals,  the  costs,  as  well  as  the  non- 
water  quality  environmental  impacts 
associated  with  the  options,  EPA 
selected  the  third  option  which  adds 
efiTuent  limitations  for  30  organic 
pollutants,  ammonia  and  COD  and 
modifies  the  cyanide  monitoring 
requirements.  EPA  believes  that  this 
option  is  economically  achievable  and 
there  are  no  significant  adverse  non- 


water  quality  impacts  associated  with  it. 
In  addition,  EPA  believes  the  discharge 
loadings  of  ammonia,  COD  and  the 
organic  pollutants  are  significant  firom 
subcategory  A  and  C  facilities,  and  that 
limitations  on  these  discharges  are 
appropriate.  EPA  has  also  evaluated  the 
technology  bases  of  the  final  BAT 
limitations  in  the  context  of  the  BAT 
statutory  factors,  i.e.,  the  age  of 
equipment  and  facilities  involved,  the 
process(s)  employed,  potential  process 
changes  and  non-water  quality  impacts 
such  as  energy  requirements.  EPA 
believes  the  final  BAT  limitations  are 


appropriate  based  on  its  assessment  of 
these  factors  in  relation  to  A  and  C 
subcategory  facilities. 

For  facilities  with  subcategories  B  and 
D  operations,  EPA  has  identified  only 
the  pollutant  COD  for  control  by  BAT 
Umitations  based  on  advanced 
biological  treatment  (the  technology 
selected  as  the  basis  for  the  BPT 
limitations).  As  discussed  under  BPT, 
cyanide  is  not  a  pollutant  of  concern  for 
subcategories  B  and  D  operations  and 
EPA  is  withdrawing  the  current  BAT 
cyanide  limitations  for  facilities  with 
subcategories  B  and  D  operations.  EPA 
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also  has  determined  that  ammonia  is  not 
a  pollutant  of  concern  for  these 
subcategories  since  ammonia  is  not 
found  in  significant  amounts  in 
wastewaters  from  these  operations. 

Thus,  for  subcategories  B  and  D,  EPA 
considered  two  final  BAT  regulatory 
options.  The  first  option  is  a  no  cost 
option  consisting  of  the  withdrawal  of 
the  existing  cyanide  limitations,  the 
same  as  the  final  BPT  withdrawal  of 
cyanide  controf  and  the  addition  of  the 
BPT  revised  COD  limitations.  The 
second  option  includes  the  withdrawal 
of  the  existing  cyanide  limitations  and 
the  addition  of  the  BPT  revised  COD 
limitations  and  limitations  based  only 
on  advanced  biological  treatment  for  30 
of  the  same  organic  pollutants  selected 
for  regulation  at  the  subcategories  A  and 
C  facilities. 

The  total  annualized  cost  and  annual 
pollutant  removal  associated  with  the 
second  option  are  $0,410  million 
($1997)  and  22,300  nounds  per  year. 

EPA  has  evaluated  the  discharge 
loadings  of  organic  pollutants  from 
subcategories  B  and  D  facilities  and  has 
determined  that  95  percent  of  the 
discharge  of  organic  pollutants  is  from 
two  facilities.  Most  direct  discharging 
subcategories  B  and  D  facilities  do  not 
discharge  any  organic  pollutants.  EPA 
believes  these  organic  pollutant 
discharges  are  not  sufficient  to  justify 
national  regulations  for  these 
subcategories.  If  permit  writers 
determine  the  need  to  further  control 
the  organic  pollutants  from  the  two 
facilities,  the  appropriate  limits 
contained  in  the  subcategories  A  and  C 
BAT  regulations  may  be  used.  For  this 
final  rule,  EPA  has  selected  the  first 
option,  which  is  to  only  add  the  BPT 
revised  COD  limitations  to  BAT  for 
subcategories  B  and  D  facilities,  and  to 
withdraw  the  existing  cyanide 
limitations. 

E.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

EPA  proposed  pretreatment  standards 
for  45  organic  pollutants  (including  37 
VOCs),  with  in-plant  monitoring  for  12 
VOCs  and  end-of-pipe  monitoring  for 
the  remaining  33  organics  (25  of  which 
are  VOCs)  under  coproposal  A;  and  in- 
plant  monitoring  only  for  the  12  VOCs 
under  coproposal  B.  EPA  received 
considerable  comment  on  its  proposal 
pass  through  analysis  which  indicated 
that  the  45  organic  pollutants  passed 
through  POTW  treatment  works.  Thirty- 
seven  of  the  organic  pollutants, 
including  13  alcohols  and  related 
compounds  had  Heiuy's  Law  Constants 
greater  than  10  ~'  atm  mVgmole,  which 
was  the  physical  property  used  to 
consider  a  pollutant  to  be  too  volatile  to 


be  treated  properly  at  POTWs.  The  other 
eight  organic  pollutants  were 
determined  to  pass  through  based  on  the 
BAT  technology  percent  removal 
exceeding  that  of  well  operated 
activated  sludge  treatment  represented 
by  EPA's  50  POTW  data  base. 

Many  commenters  objected  to  the 
assumption  that  pollutants  with  Henry's 
Law  constants  greater  than  10  ~*  atm 
m^/gmole  would  be  considered  to  pass 
through  based  on  their  volatility.  The 
pollutants  commenters  identified  as 
being  insufficiently  volatile  and  highly 
biodegradable  included:  methanol, 
ethanol  and  other  pollutants  with 
Henry's  Law  constants  lower  than  1  x 
10  ~'  atm  mVgmole.  Commenters 
indicated  that  many  of  the  alcohols  and 
related  compoimds  were  easily 
biodegraded  by  POTWs  and  did  not 
pass  through. 

EPA  also  received  a  number  of 
comments  concerning  the  proposed  in- 
plant  monitoring  point  for  the  12  VOCs. 
Commenters  indicated  that  CAA  MACT 
standards  not  CWA  pretreatment 
standards  should  control  in-plant 
emissions  of  these  pollutants  from 
internal  wastestreams. 

In  order  to  address  these  and  other 
comments  related  to  controlling  the 
alcohols  and  related  compounds,  EPA 
conducted  a  sampling  study  in  August 
1996  at  a  POTW  in  Barceloneta,  Puerto 
Rico.  This  POTW  treats  pharmaceutical 
industry  wastewaters  containing 
measurable  amoimts  of  the  predominant 
alcohols  and  related  compoimds,  such 
as  methanol,  ethanol  and  isopropanol. 
The  purpose  of  the  sampling  study  was 
to  determine  the  extent  to  which 
methanol  and  other  compounds  with 
similar  Henry's  Law  Constants  volatilize 
in  the  primary  treatment  works  (aerated 
grit  chambers  and  primary  clarifiers) 
prior  to  the  biodegradation  unit  process. 
Amounts  volatilized  prior  to  the 
biodegradation  unit  are  not  considered 
to  be  treated. 

In  the  NOA,  EPA  published  the 
preliminary  results  of  the  study  along 
with  those  of  a  separate  bench-scale 
study  of  anaerobic  degradation  in  the 
Barceloneta  primary  clarifiers 
conducted  by  industry.  EPA  indicated 
in  the  NOA  that  it  was  considering  a 
finding  of  no  pass  through  for  13  of  the 
organic  pollutants  (methanol  and  other 
alcohols  and  related  compounds)  based 
on  the  belief  that  the  volatization  of 
these  pollutants  in  the  primary  works  of 
POTWs  is  roughly  equivalent  to  that 
observed  in  the  primary  works  of  direct 
discharging  BAT  level  facilities.  Thus, 
the  treatment  of  these  pollutants  by  a 
well  operated  POTW  is  roughly 
equivalent  to  tliat  achieved  by  industrial 
facilities  meeting  BAT.  As  noted  earlier 


in  section  ni.D.  EPA  proposed  PSES  for 
45  organic  pollutants,  and  subsequently 
removed  eight  pollutants  based  on  no 
pass  through  at  the  POTWs,  thus 
making  a  total  of  21  (with  the  alcohols 
and  related  compounds)  not  passing 
through  POTWs. 

In  addition  to  discussing  results  of  its 
pass  through  analyses  in  the  NOA,  EPA 
presented  two  revised  pretreatment 
options  for  all  four  subcategories,  with 
end-of-pipe  monitoring  for  all  VOCs 
including  the  12  volatile  pollutants  for 
which  in-plant  monitoring  for  PSES/ 
PSNS  had  been  proposed.  In  the  NOA, 
EPA  indicated  that  PSES  for  these  12 
pollutants  were  imnecessary  because 
they  would  be  controlled  by  the  MACT 
wastewater  standards  which  require  an 
in-plant  compliance  demonstration  for 
10  of  the  12  VOCs  which  are  HAPs.  The 
remaining  12  VOCs,  in  addition  to  the 
two  non-HAPs  that  are  part  of  the  12 
VOCs  discussed  above,  are  controlled  by 
end-of-pipe  limits  based  on  steam 
stripping,  with  removals  incidental  to 
controlling  HAPs  either  directly  by  the 
MACT  standards  or  separately  irom  the 
MACT  standards  at  smaller  facilities  not 
covered  by  the  MACT  rule  but 
controlled  by  this  CWA  final  rule. 

In  finalizing  the  methodology  for  the 
pass  through  analysis  discussed  above, 
EPA  relied  on  three  criteria  that  had  to 
be  met  before  a  pollutant  was  deemed 
to  pass  through.  These  criteria  included 
volatility,  solubility  in  water,  and  the 
BAT  and  POTW  technologies  percent 
removal  comparison.  With  regard  to 
volatility,  EPA  raised  its  Henry's  Law 
Constant  threshold  for  volatility  from 
1x10-*  atm/gmole/m  ^  to  IxlO-*  atm/ 
gmole/m^  based  on  comments  that  the 
Henry's  Law  Constant  used  at  proposal 
was  not  consistent  with  what  was  used 
for  the  OCPSF  final  rule.  Pollutants  with 
Henry  Law  Constants  greater  than 
1x10-5  atm/gmole/m  ^  were  believed  to 
volatilize  significantly  before  reaching 
treatment  at  a  POTW.  In  connection 
with  volatility,  in  order  to  be  consistent 
with  the  MACT  standards  approved  for 
controlling  water  soluble  HAPs,  EPA 
also  considered  whether  a  pollutant  was 
water  soluble  because  water  soluble 
compounds  are  less  likely  to  volatilize 
than  compounds  that  are  partially 
soluble.  Finally,  EPA  considered 
differences  in  removal  percentages  for 
organic  pollutants  obtained  by 
comparing  the  BAT  model  treatment 
system  percentage  removal  to  the 
average  pollutant  removal  percentage 
achieved  by  well-operated  POTWs 
achieving  secondary  treatment 
performance  standards. 

In  developing  BAT  pollutant  removal 
percentages,  EPA  only  used  pollutant 
data  pairs  where  the  influent 
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concentrations  were  greater  than  ten 
times  the  pollutant  method  detection 
limits  which  was  the  approach  used  in 
developing  the  supporting  information 
for  the  NOA.  In  developing  the  final 
POTW  pollutant  removal  percentages, 
EPA  utilized  the  acclimated  data  from 
the  same  sources  used  to  develop  these 
percentages  for  the  NOA.  These  removal 
percentages  are  the  POTW  rernoval 
percentages  used  in  the  final 
comparison.  Thus,  in  order  for  a 
pollutant  to  be  deemed  to  pass  through, 
it  had  to  have  a  Henry's  Law  Constant 
greater  than  1x10-'  atm/gmole/m  \  be 
less  than  totally  soluble  in  water,  and 
have  a  BAT  removal  percentage  greater 
than  its  POTW  removal  percentage. 
Based  on  this  analysis,  EPA  has 
determined  that  23  organic  pollutants  in 
subcategories  A  and  C  and  5  organic 
pollutants  in  subcategories  B  and  D,  that 
pass  through  POTWs  are  regulated  by 
pretreatment  standards  in  today's  rule. 
A  more  detailed  description  of  this 
analysis  may  be  found  in  section  17  of 
the  final  TDD. 

In  addition  to  pretreatment  standards 
for  VOCs,  EPA  proposed  ammonia 
standards  based  on  either  steam 
stripping  or  two-stage  nitrification.  In 
May  1995  EPA  proposed  ammonia 
pretreatment  standards  based  only  on 
steam  stripping  technology.  The  Agency 
received  a  number  of  comments 
concerning  the  proposed  ammonia 
pretreatment  standards.  Some 
commenters  indicated  that  steam 
stripping  may  not  be  a  reliable  treatment 
technology.  Others  questioned  the  need 
for  national  ammonia  standards  because 
many  POTWs  have  imposed  local  limits 


for  ammonia  and  others  have 
nitrification  capability.  EPA  discussed 
both  of  these  concerns  in  the  NOA.  EPA 
suggested  in  the  NOA  that  ammonia 
does  not  pass  through  POTWs  with 
nitrification,  and  requested  comments 
on  the  preliminary  discussion  not  to  set 
pretreatment  standards  for  industrial 
users  which  discharge  to  POTWs  with 
this  technology.  Comments  from  POTW 
control  authorities  and  industry 
supported  this  approach  to  developing 
PSES  ammonia  standards.  The  final  rule 
contains  ammonia  pretreatment 
standards  only  for  subcategories  A  and 
C,  based  on  the  BAT  technology  of 
nitrification  and  is  appUcable  to  those 
facilities  discharging  to  POTWs  without 
nitrification  capability. 

EPA  determined  that  cyanide  passes 
through  POTWs  based  on  the  percent 
removal  comparison  with  the  hydrogen 
peroxide  (BAT)  technology.  Thus,  EPA 
proposed  revised  cyanide  pretreatment 
standards  based  on  hydrogen  peroxide 
technology  but  maintaining  that  the 
standards  based  on  in-plant  monitoring 
for  the  requirements.  EPA  received 
comments  raising  safety  concerns  using 
this  technology  for  high  organic  strength 
wastes.  Based  on  these  comments  and 
additional  data  submitted  by  facilities, 
in  the  NOA,  EPA  proposed  establishing 
two  sets  of  cyanide  standards.  One 
standard  would  be  identical  to  the 
proposed  standards  based  on  hydrogen 
peroxide  technology,  while  the  other 
standard  would  be  based  on  alkaline 
chlorination  technology  and  applicable 
only  to  those  facilities  that  could 
demonstrate,  due  to  safety  concerns, 
that  hydrogen  peroxide  technology  was 


not  an  appropriate  technology  to  use 
with  their  wastewater.  EPA  estimated 
compliance  costs  and  loadings  removals 
to  be  the  same  for  both  sets  of  standards 
because  it  was  assumed  that  the  vast 
majority  of  facilities  would  meet  these 
standards  based  on  the  use  of  the  more 
expensive  and  efficient  hydrogen 
peroxide  technology. 

In  developing  the  final  PSES  for 
subcategories  A  and  C,  EPA  considered 
three  options.  The  first  option  was  not 
to  develop  pretreatment  standards  for 
ammonia  or  any  of  the  VOC  pollutants, 
and  to  modify  die  monitoring 
requirements  for  the  existing  cyanide 
standards.  The  second  option  would 
build  on  compliance  with  the  MACT 
standard  with  additional  pretreatment 
standards  for  23  VOCS  based  on  steam 
stripping  technology  and  ammonia 
based  on  steam  stripping  or  nitrification 
and  modify  the  cyanide  monitoring 
requirements.  The  third  option  would 
be  the  same  as  the  second  option,  with 
the  addition  of  revised  pretreatment 
standards  for  cyanide. 

The  annualized  compliance  costs 
(1997  dollars)  and  pollutant  removals 
for  the  second  and  third  options  (the 
only  ones  incurring  costs)  are  shown 
below  in  Table  IV.E.l.  EPA  did  not 
consider  additional  options  involving 
small  facility  exclusions  because  results 
of  the  economic  analyses  for  the  small 
facilities  using  the  costs  for  both  options 
described  above  showed  that  both 
options  are  economically  achievable      _ 
(see  section  V  of  this  preamble  for  more 
discussion). 


Table  IV.E.l— PSES  Pretax  Options  Costs  and  Pollutant  Removals  for  Subcategories  A  and  C  Indirect 

Dischargers 


Treatment  option 

Total 

annualized 

cost  (Smilion 

1996) 

Poliiliwrt  ra- 

movais(mHon 

b») 

Add  organlcs  and  ammonia  and  modify  cyanide  monitonng  requirements _ „ » 

Arki  nmflnicfi  and  ammonia  and  ravisa  cvanide  limits  

$44.5 
44J 

10.653 
10.654 

Due  to  the  low  pollutant  removals 
achievable  by  the  revised  cyanide 
standards  (approximately  1000  lbs  per 
year  with  97  percent  of  the  removals 
coming  from  one  facility)  in  relation  to 
the  compliance  costs,  Q'A  has  decided 
not  to  revise  the  existing  cyanide 
standards,  and  has  selected  the  option 
to  add  organics  and  ammonia  only  and 
modify  the  current  cyanide  monitoring 
requirements.  The  selected  option  adds 
standards  for  ammonia  and  the  23 
organic  pollutants  determined  to  pass 
through  (see  previous  discussion  in  this 


section),  and  modifies  the  monitoring 
point  for  the  ciurent  cyanide 
pretreatment  standards  for  subcategories 
AandC. 

EPA  is  setting  pretreatment  standards 
for  ammonia  for  subcategories  A  and  C 
because  of  the  high  loads  of  ammonia 
ourently  being  discharged  by  a  number 
of  pharmaceutical  facilities  to  POTWs 
that  do  not  have  nitrification  capability 
and  receive  wastewaters  from 
subcategories  A  and  C  facilities. 
However,  EPA  is  aware  that  some 
POTWs  treating  pharmaceutical 


wastewaters  from  these  subcategcxies 
have  nitrification  capabiUty,  and  EPA 
has  made  a  determination  of  no 
passthrough  for  ammonia  at  these 
POTWS.  Thus,  PSES  ammonia 
limitations  will  not  apply  to  subcategmy 
A  and  C  Eacilities  discharging  to  POTWs 
with  nitrification  capability.  POTWs 
with  nitrification  capability  oxidize 
ammonium  salts  to  nitrites  (via 
NitTosomonas  bacteria)  and  the  further 
oxidize  nitrites  to  nitrates  via 
Nitrobacter  bacteria  and  achieve  greater 
removals  of  ammonia  than  POTWs 
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without  nitrification.  Nitrification  can 
be  accomplished  in  either  a  single  or 
two-stage  activated  sludge  system.  In 
addition,  POTWs  that  have  wetlands 
which  are  developed  and  maintained  for 
the  expressed  purpose  of  removing 
ammonia  with  a  marsh/pond 
configuration  are  also  examples  of 
having  nitrification  capability. 
Indicators  of  nitrification  capabifity  are: 
(1)  biological  monitoring  for  ammonia 
oxidizing  bacteria  (AOB)  and  nitrite 
oxidizing  bacteria  (NOB)  to  determine  if 
nitrification  is  occurring,  and  (2) 
analysis  of  the  nitrogen  balance  to 
determine  if  nitrifying  bacteria  reduce 
the  amount  of  eunmonia  and  increase 
the  amount  of  nitrite  and  nitrate. 

For  subcategories  B  and  D,  EPA 
considered  two  options.  The  first  option 
was  not  to  add  regulated  pollutants  to 
the  existing  PSES  and,  since  cyanide  is 
not  present  in  wastewaters  for  these 
subcategories  facilities,  to  withdraw  the 
existing  cyanide  standards.  Thus, 
compliance  with  the  MACT  standard 
would  be  the  only  requirement  for  , 
controlUng  VOC  pollutants.  The  second 
option  was  to  add  pretreatment 
standards  for  5  VOCs  (not  including  the 
alcohols  and  related  compounds  and  19 
pollutants  determined  not  to  be  present 
in  subcategory  B  and  D  wastewaters) 
based  on  steam  stripping  in  addition  to 
withdrawing  the  existing  cyanide 
standards.  No  ammonia  standards  were 
considered  since  facilities  in  these 
subcategories  do  not  generate  significant 
levels  of  anunonia  in  their  wastewaters. 
The  pretax  annualized  compliance  cost 
for  this  second  option  is  $8.8  million 
($1997)  and  annual  pollutant  removals 
are'  3.35  million  pounds. 

For  PSES  for  subcategories  B  and  D, 
EPA  has  selected  the  second  option. 
EPA  is  basing  this  selection  on  the  fact 
that  the  5  pollutants  (VOCs)  have  been 
determined  to  passthrough,  and  the 
pollutant  removals  are  relatively  high 
with  respect  to  the  compliance  costs. 
The  costs  are  economically  achievable 
and  the  nonwater  quality  environmental 
impacts  are  acceptable. 

F.  New  Source  Performance  Standards 
(NSPS) 

EPA  proposed  NSPS  for  53  organic 
pollutants.  BODs,  TSS  and  COD  based 
on  steam  stripping  or  distillation  and 
advanced  biological  treatment  for 
subcategories  A  and  C.  EPA  also 
proposed  NSPS  for  ammonia  and 
cyanide  based  on  nitrification  and 
hydrogen  peroxide  oxidation 
technologies,  respectively  for  these  two 
subcategories.  EPA  received  comments 
indicating  that  distillation  technology 
was  not  a  demonstrated  technology  for 
removing  soluble  VOCs  (such  as 


methanol),  and  therefore,  should  not  be 
part  of  the  technology  basis  of  NSPS. 
EPA  has  reevaluated  its  steam  stripping 
and  distillation  database  and  has 
concluded  that  distillation  technology  is 
sufficiently  demonstrated  to  be 
considered  BADT  (Best  Available 
Demonstrated  Technology).  However, 
after  taking  into  account  the  high 
removal  of  these  pollutants  achievable 
by  steam  stripping  and  advanced 
biological  treatment,  the  addition  of 
distillation  technology  is  unnecessary. 
Consequently  EPA  did  not  consider 
distillation  technology  as  part  of  final 
NSPS  model  technology. 

EPA  evaluated  technology  options 
capable  of  achieving  greater  pollutant 
removal  of  conventional  pollutants 
(BODs  and  TSS),  COD,  Organics. 
Cyanide  and  Ammonia  than  those 
selected  as  the  basis  for  existing  source 
limitations  (BPT,  BCT  and  BAT).  The 
only  option  potentially  capable  of 
achieving  additional  removals  involves 
the  use  of  granular  activated  carbon 
(GAC)  adsorption  technology.  This 
technology  is  capable  of  reducing  the 
COD  from  some  direct  discharging  A 
and  C  subcategory  facilities.  However, 
there  is  only  limited  GAC  performance 
data  available,  from  one  pilot  study. 

For  subcategories  B  and  D,  EPA 
proposed  NSPS  for  53  organic 
pollutants,  BODs,  TSS  and  COD  based 
on  in-plant  steam  stripping  with 
distillation  and  end-of-pipe  advanced 
biological  treatment.  As  was  the  case 
with  the  proposed  NSPS  for 
subcategories  A  and  C,  EPA  received 
comments  stating  that  use  of  distillation 
technology  as  BADT  for  new  sources  is 
inappropriate  because  its  abiUty  to 
remove  methanol  and  other  water 
soluble  organic  pollutants  has  not  been 
demonstrated  with  respect  to 
representative  wastestreams. 

For  subcategories  A  and  C,  EPA  is 
promulgating  NSPS  equal  to  the  final 
BAT  effluent  limitations  for  30  organic 
pollutants,  cyanide  and  ammonia.  For 
subcategories  B  and  D,  EPA  is 
promulgating  NSPS  equal  to  BAT 
(including  vdthdrawal  of  the  existing 
cyanide  standards).  EPA  is  also 
promulgating  revised  NSPS  for  BODj, 
COD  and  TSS  for  all  four  subcategories 
at  a  level  equal  to  the  discharge 
characteristics  of  the  best  performing 
BPT  plants  which  for  COD  is  also  the 
BAT/BPT  level  of  control.  These  final 
standards  are  based  on  the  best  available 
demonstrated  control  technologies, 
which  include  advanced  biological 
treatment,  cyanide  destruct  and 
nitrification.  In  developing  these  final 
standards,  the  Agency  considered 
factors  including  the  cost  of  achieving 
effluent  reductions,  non-water  quality 


environmental  impacts,  and  energy 
requirements.  EPA  finds  that  the  final 
standards  represent  the  best  available 
demonstrated  control  technologies,  are 
economically  achievable  and  do  not 
present  a  barrier  to  entry  and  have 
acceptable  non-water  quality 
environmental  impacts. 

G.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

EPA  proposed  PSNS  for  45  organic 
pollutants,  cyanide  and  ammonia  for 
subcategories  A  and  C,  and  the  same  45 
organic  pollutants  only,  for 
subcategories  B  and  D.  The  technology 
basis  for  the  proposed  organic  pollutant 
standards  was  steam  stripping  with 
distillation,  and  the  technology  bases  for 
the  proposed  cyanide  and  ammonia 
standards  were  hydrogen  peroxide 
oxidation  and  steam  stripping 
technologies,  respectively. 

The  proposed  pretreatment  standards 
for  new  sources  were  more  stringent 
than  the  proposed  PSES.  However,  for 
the  final  rule,  EPA  was  unable  to 
identify  a  technology  that  would 
achieve  greater  removal  of  the 
pollutants  to  be  controlled  by  the  PSES 
being  promulgated  today  and  is 
therefore  promulgating  PSNS  equal  to 
PSES  for  all  four  subcategories. 

H.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

EPA  proposed  BCT  equal  to  BPT  for 
the  conventional  pollutants  BODs  and 
TSS  for  all  four  subcategories.  The 
Agency  indicated  that  it  had  not 
identified  technologies  that  achieve 
greater  removals  of  conventional 
pollutants  other  than  those  associated 
with  the  proposed  revision  of  BPT 
limits,  and  that  these  technologies  did 
not  pass  the  two-part  BCT  cost 
reasonable  test.  EPA  has  not  received 
any  comments  concerning  its  proposal 
BCT  cost  test  analysis.  The  Agency  has 
repeated  the  cost  test  with  the 
postproposal  data,  with  the  same 
results.  Based  on  the  failure  to  identify 
any  incremental  conventional  pollutant 
removal  technology  options  that  pass 
the  BCT  cost  reasonable  test.  EPA  is 
promulgating  BCT  limitations  equal  to 
the  existing  BPT  limitations  for  BODs 
and  TSS  for  all  subcategories. 

V.  Assessment  of  Costs  and  Impacts  for 
the  Final  Pharmaceutical  Regulations 

A.  Introduction 

The  economic  analysis  for  the  final 
pharmaceutical  effluent  limitations 
guidelines  and  standards  assesses  the 
costs  and  impacts  of  these  guidelines. 
The  results  of  this  analysis  are 
contained  in  the  record  for  this  final 
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rule  and  are  siimmarized  in  a  document 
entitled  Economic  Analysis  for  Final 
Effluent  Guidelines  and  Standards  for 
the  Phannaceutical  Industry  (EPA-821- 
B-98-009).  Included  in  the  Economic 
Analysis  (EA)  and  summarized  below 
are  (1)  the  annualized  costs  of  the  rule 
by  subcategory,  separately  and  together 
with  the  costs  of  the  MACT  standards 
rule  discussed  previously;  (2)  the 
impacts  of  the  rule  both  separately  and 
together  with  the  MACT  standards  on 
pharmaceutical  facilities,  both  existing 
and  new  sources;  (3)  the  impacts  of 
these  rules  on  pharmaceutical  firms;  (4) 
the  impacts  of  these  rules  on 
employment  and  commimities;  and  (5) 
other  secondary  impacts  on  trade, 
inflation,  POTWs,  environmental 
justice,  and  distributional  equity.  Also 
included  in  the  EA  are  a  Final 
Regulatory  Flexibility  Analysis  as 
required  under  the  Regulatory 
Flexibility  Act  and  a  Cost-Benefit 
Analysis,  as  required  under  the 
Unfunded  Mandates  Reform  Act 
(UMRA)  and  Executive  Order  12866, 
which  are  siunmarized  in  Sections  V.E 
and  V.F  of  this  preamble.  An  additional 
document,  Cost  Efiiectiveness  Analysis 
for  Effluent  Limitations  GuideUnes  and 
Standards  for  the  Phannaceutical 
Industry  (EPA-821-B-98-010),  assesses 
the  cost-effectiveness  of  the  rule.  The 
results  of  this  analysis  are  summarized 
below  in  Section  V.G. 

B.  Summary  of  the  Economic  Analysis 
Methodology  and  Data 

EPA  determined  the  annualized  costs 
of  compliance  in  exactly  the  same  way 
as  was  done  for  proposal,  with  the 
exception  of  the  choice  of  discount  rate 
(discussed  in  V.C).  Costs  are  annualized 
at  seven  percent  over  16  years  (a  1-year 
installation  period  a  15-year  project  life 
is  assumed).  The  cost  annualization  also 
accounts  for  tax  shields  on  both  O&M 
and  depreciation  (calculated  using  the 
modified  accelerated  cost  recovery  - 
system  allowed  by  IRS  rules)  to  develop 
a  posttax  estimate  of  annual  costs  (see 
Section  4  of  the  Economic  Analysis  for 
a  detailed  discussion).  For  anal)rtical 
consistency,  MACT  standards  costs  are 
also  annualized  in  the  same  way,  both 
pretax  and  posttax.  This  is  slightly 
different  from  the  way  EPA  annualized 
the  MACT  standards  costs  in  the 
preamble  to  the  MACT  standards  rule, 
where  costs  are  annualized  at  seven 
percent  over  ten  years  (with  no  delay  for 
installation)  to  create  a  pretax  annual 
cost  (i.e.,  without  accounting  for  tax 
shields).  Additionally,  the  MACT 
standards  costs  presented  in  the 
preamble  to  the  MACT  standards  rule 
include  costs  for  new  sources,  which  are 
not  included  in  this  preamble.  Despite 


the  differences  in  annualization  method, 
the  current  cost  annualization  approach 
in  no  way  conflicts  with  the  alternative 
analysis. 

To  assess  impacts  on  firms  and 
facilities,  EPA  has  set  up  three  baseUnes 
in  the  analysis.  Baseline  1  is  the  usual 
baseline  analyzed  in  all  eflluent 
guidelines.  It  is  a  scenario  that  reflects 
a  baseline  condition  without  additional 
regulation,  that  is,  no  additional  effluent 
limitations  guidelines  and  standards  or 
MACT  standards  costs  are  considered. 
This  baseline  is  taken  from  the  current 
(i.e.,  1990  Survey)  financial  data. 
Baseline  2  incorporates  certain  MACT 
standards  costs  pertaining  only  to 
wastewater  emission  controls,  and  does 
not  include  costs  for  controlling 
emissions  firom  process  vents, 
equipment  leaks  and  storage  tanks.  This 
baseline  is  presented  in  the  EA,  but 
results  of  this  baseline  (which  are  not 
appreciably  difiierent  from  those  for 
Baseline  1)  are  not  discussed  at  length 
in  this  preamble.  Baseline  3 
incorporates  costs  for  all  components 
associated  with  the  MACT  standards 
rule.  EPA  estimated  the  capital  and 
operating  costs  for  MACT  standards  cost 
components  for  emission  controls  on 
wastewater  streams  (on  which  Baseline 
2  is  based),  as  well  as  the  capital  and 
operating  costs  for  all  MACT 
components  (on  which  Baseline  3  is 
based)  as  a  part  of  the  Agency's  MACT 
standards  rulemaking  process. 

To  model  Baseline  2,  EPA  used  the 
capital  and  operating  costs  associated 
with  the  wastewater  emission  controls 
for  all  facilities  in  the  MACT  analysis 
for  which  costs  %vere  developed  and 
matched  them  to  the  facilities  that  are 
also  in  the  effluent  guidelines  analysis. 
However,  a  number  of  fecilities  in  the 
effluent  guidelines  analysis  are  not 
covered  by  the  MACT  standards  and 
were  not  assigned  MACT  costs. 

EPA  annualized  the  costs  at  seven 
percent  over  16  years  in  the  cost 
annualization  model  and  also  developed 
a  present  value  of  posttax  compUance 
costs  over  this  same  time  fi^me.  EPA 
subtracted  the  present  value  posttax 
compliance  costs  from  the  Baseline  1 
present  value  posttax  facility  earnings 
(derived  from  the  Survey  data)  to 
determine  Baseline  2  posttax  earnings 
for  each  faciUty  in  the  effluent 
guidelines  analysis.  EPA  used  this  same 
approach  to  derive  Baseline  3  posttax 
earnings  (for  those  facilities  without 
MACT  standards  costs,  earnings  are  the 
same  in  all  three  baselines). 

A  facility  whose  posttax  earnings  are 
zero  or  negative  in  Baseline  1  is  counted 
as  a  Baseline  1  closure;  a  faciUty  whose 
posttax  earnings  are  zero  or  negative  in 
Baseline  2  is  coimted  as  a  Baseline  2 


closure;  and  a  facility  whose  posttax 
earnings  are  zero  or  negative  in  Baseline 
3  is  counted  as  a  Baseline  3  closure. 
EPA  then  incorporated  the  present 
value  posttax  costs  of  the  effluent 
guidelines  into  each  of  the  baselines  in 
the  same  way  as  MACT  standards  costs 
were  incorporated  to  calculate 

Sostcompliance,  posttax  earnings.  EPA 
len  tallied  the  closure  results  (in  terms 
of  whether  postcompliance,  posttax 
earnings  are  zero  or  negative)  by 

counting  postcompliance  closures     

incrementally  from  each  baseUne.  In 
other  words,  EPA  considered  any 
closures  that  occurred  additional  to 
those  occurring  in  each  of  the  baselines 
as  postcompliance  closures  under  the 
three  baseline  scenarios.  Any  facilities 
that  certified  that  the  effluent  guidelines 
would  have  no  impact  on  them  were 
assumed  not  to  close  under  any  baseline 
or  in  postcompliance.  Note  that  as  in  the 
proposal  Economic  Impact  Analysis 
(EIA),  impacts  on  single- facility  firms 
were  assessed  at  the  firm  level. 

MACT  standards  costs  were  also 
incorporated  into  firm-level  data  under 
the  same  three  baseline  scenarios.  In  the 
firm-level  analysis,  however,  the  key 
data  that  could  change  were  assets, 
liabilities,  and  earnings  before  interest 
and  taxes,  which  were  used  in  an 
equation  called  Altman's  Z,  a  multi- 
discriminant  ratio  analysis  approach  to 
identifying  relative  firm  health.  This 
equation  is  composed  of  several 
common  financial  ratios  that  are 
weighted  according  to  their  relative 
ability  to  predict  bankruptcy  based  on 
empirical  industry  data.  The  result  of 
this  equation  is  called  the  Altman's  Z- 
score.  Scores  below  a  certain  value  are 
considered  indicative  of  poor  financial 
health  and  a  high  likelihood  of 
bankruptcy. 

For  ^seline  1,  EPA  used  the  current 
survey  data  in  the  Altman's  Z  model  to 
determine  a  Baseline  1  Altman's  Z- 
score.  For  Baseline  2,  EPA  took  the 
MACT  standards  capital  costs 
aggregated  at  the  firm  level  (since  firms 
often  own  more  than  one  facility)  and 
adjusted  both  assets  and  liabilities  to 
reflect  the  acquisition  of  capital 
equipment  through  an  increase  in  debt. 
EPA  then  adjusted  earnings  before 
interest  and  taxes  by  subtracting  the 
annualized  amount  of  operating  costs 
plus  depreciation  computed  by  the  cost 
annualization  model,  given  the  Baseline 
2  MACT  standards  capital  and  operating 
costs  (also  aggregated  at  the  firm  level) 
and  then  computed  a  Baseline  2 
Altman's  Z-score. 

EPA  used  the  same  approach  using 
the  Baseline  3  MACT  standards 
operating  and  capital  costs  to  create  the 
Baseline  3  Altman's  Z-score.  If  any  of 
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these  three  baseline  scores  were  below 
the  cutoff  point  considered  a  sign  of 
poor  financial  health,  EPA  considered 
the  finn  a  baseline  failure. 

Compliance  costs  for  the  effluent 
guidelines  were  then  used  in  the  same 
manner  to  further  adjust  the  financial 
data  used  in  the  Altman's  Z  model  in 
each  of  the  baselines.  Where  the 
Altman's  Z-score  changed  from  one 
reflecting  a  healthy  firm  or  one  in 
indeterminate  status  in  any  of  the 
baselines  to  one  of  poor  financial  health, 
EPA  considered  the  firm  to  be  a 
postcompliance  firm  failure  relative  to 
the  baseline  under  consideration. 

EPA's  methodology  for  computing 
output  and  employment  effects  is 
discussed  in  detail  in  Section  V.C. 
These  effects  are  presented  as  net  effects 
in  Section  V.D.4.  To  compute  net 
effects,  EPA  calculated  both  losses  and 
gains  in  output  and  employment  and 
subtracted  losses  from  gains  (or  vice 
versa).  Thus  EPA  calculated  net 
national-level  output  effects,  net 
national-level  employment  effects,  and 
net  direct  employment  effects 
(employment  losses  in  the 
pharmaceutical  industry  driven  by 
output  losses  in  the  industry).  EPA  also 
estimated  the  employment  losses 
estimated  to  occur  as  a  result  of  closures 
and  failures.  These  types  of  losses  were 
used  to  determine  whether  any 
community-level  impacts  are  likely. 

Trade  impacts  were  assessed  in  the 
same  way  as  in  the  EIA  for  the  proposal, 
except  that  a  profit  margin  analysis  has 
been  added,  as  described  below  in 
Section  V.C.  Impacts  on  inflation  were 
assessed  by  comparing  the  cost  of  the 
regulation  to  gross  domestic  product 
(GDP).  The  potential  for  distributional 
impacts  was  assessed  by  identifying 
facilities  where  compliance  costs  were 
greater  than  10  percent  of  operating 
costs  and  determining  what  types  of 
products  might  be  most  affected  if  costs 
are  passed  through  to  consiuners.  The 
users  of  these  products  were  then 
qualitatively  identified  to  determine  if 
these  potential  users  might  be 
disproportionately  represented  by 
economically  disadvantaged  groups. 
Impacts  on  environmental  justice  were 
also  qualitatively  addressed. 

C.  Changes  to  the  Economic  Analysis 
Since  Proposal 

The  most  significant  change  in  the  EA 
since  proposal  is  associated  with  the 
change  in  costs.  The  costs  of  the  effluent 
limitations  guidelines  and  standards  for 
the  pharmaceutical  industry  point 
source  category  are  now  substantially 
lower  than  those  estimated  at  proposal 
because  the  costs  of  controlling  air 
emissions  are  now  a  part  of  EPA's 


MACT  standards.  Impacts  from  the  final 
rule  do  not  change  measurably  bom 
proposal,  however,  mostly  because 
impacts  both  now  and  at  proposal  were 
estimated  to  be  very  small. 

Costs  for  control  of  air  pollutants, 
previously  assigned  to  the  effluent 
guidelines  at  proposal,  are  now  assigned 
to  the  MACT  standards  requirements. 
The  economic  analyses  show  the 
impacts  of  the  effluent  guidelines 
against  three  separate  regulatory 
baselines:  no  MACT  standards 
requirements  in  place,  wastewater 
emissions  control  and  treatment  system 
requirements  in  place,  and  all  MACT 
standards  requirements  in  place  (see 
Section  n.E.  of  this  preamble  for  a 
description  of  MACT  standards 
requirements).  In  this  way,  EPA  can 
present  impacts  fivm  the  effluent 
guidelines  alone  and  in  combination 
with  impacts  from  the  MACT  standards 
requirements.  The  methods  EPA  used  to 
assess  the  impact  of  MACT  standards  on 
the  baselines  against  which  the  effluent 
guidelines  are  measured  were  discussed 
in  Section  V.B. 

EPA  is  now  using  a  seven  percent 
discount  rcte  in  all  of  its  analyses. 
Previously,  the  Agency  used  the  seven 
percent  rate  only  in  determining  the 
pretax  cost  of  the  regulation.  EPA  has 
chosen  to  use  a  seven  percent  social 
discount  rate  (in  real  terms)  in  this 
analysis,  rather  than  the  11.4  percent 
discount  rate  used  in  the  proposal,  for 
two  reasons.  First,  the  seven  percent 
discoimt  rate  is  strongly  recommended 
by  the  Office  of  Management  and 
Budget  for  use  in  economic  analyses 
(see  the  EA  for  more  details).  Second, 
the  cost  of  capital  has  generally 
declined  since  1990.  This  change  in 
discount  rate,  however,  has  little  effect 
on  the  analysis.  A  comparison  of 
estimated  impacts  in  the  proposal  to 
impacts  as  estimated  here  show  that  the 
analyses  are  not  sensitive  to 
assumptions  about  discount  rates  in  the 
ranges  used. 

In  terms  of  content,  the  economic 
analyses  are  now  presented  as- a  more 
comprehensive  report,  in  which  the  EIA 
and  Regulatory  Impact  Analysis  (RIA) 
have  been  combined  into  one  report  (the 
EA).  The  cost-benefit  portion  of  the  RIA 
is  now  contained  in  Section  10  of  the 
EA  report. 

EPA  has  also  made  a  few 
methodological  changes  in  its  firm  and 
facility  analyses.  In  the  EIA  for  the 
proposal,  EPA  included  salvage  value  in 
the  calculations  for  the  facility  closure 
analysis  for  projection  of  baseline 
closures  (i.e.,  before  compliance  costs 
are  considered)  and  postcompliance 
closures.  EPA  recognized  some  potential 
difficulties  with  the  salvage  value 


calculations  and,  in  the  proposal  EIA, 
investigated  the  effects  of  assuming 
salvage  value  does  not  play  a  role  in 
determining  facility  viability.  EPA 
foimd  that  the  facility  closure 
projections  were  not  sensitive  to  the 
alternate  salvage  value  assumption. 
Furthermore,  .industry  also  commented 
that  using  salvage  value  overstated 
baseline  closures.  Thus  EPA  believes 
that  its  current  analysis,  which  does  not 
consider  salvage  value  but  rather  uses 
negative  posttax  earnings  as  the 
indicator  of  closiu-e,  is  the  best 
methodology  to  use,  given  the 
imcertainty  of  salvage  value  data. 

An  additional  difference  in  the 
closure  analysis  addresses  the  issue  of 
non-self-supporting  facilities  (baseline 
facility  closures).  In  the  ciurent 
analysis,  EPA  investigates  all  baseline 
closures  at  the  firm  level  to  determine 
if  a  multi-facility  firm  could  install  and 
operate  pollution  control  equipment  at 
all  of  its  affected  facilities,  including 
those  estimated  as  baseline  closures.  If 
the  firms  can  continue  to  support  a 
baseline  closure  facility  without  risk  of 
failtue,  EPA  determines  that  impacts  to 
the  firm  and  its  affected  facilities  are 
minimal.  EPA  performed  this  analysis 
imder  the  assumption  that  if  the  facility 
was  not  expected  to  support  itself  in  the 
baseline,  the  firm  level  is  the 
appropriate  level  at  which  to  assess 
impacts. 

EPA  also  modified  the  methodology 
for  determining  impacts  on  firms.  In 
response  to  comments  that  baseline  firm 
failures  were  overstated  because  the 
Agency  used  benchmarks  that  identified 
lowest  quartile  firms  as  baseline 
failures,  EPA  reassessed  the 
methodology  and  turned  to  a  more 
sophisticated  method  for  determining 
firm  financial  health.  EPA  used  a  multi- 
discriminant  emalysis  approach  for 
evaluating  the  financial  health  of  firms. 
This  analysis,  developed  by  Edward 
Altman,  is  known  as  Altman's  Z-score 
analysis.  This  approach  allows  the 
simultaneous  analysis  of  several 
common  financial  ratios  and  answers 
the  question  of  how  to  determine 
financial  health  when  some  ratios 
appear  strong  and  some  appear  weak. 
The  equation  developed  by  Altman 
assigns  relative  weights  to  die  various 
ratios  on  the  basis  of  how  well  they 
predict  bankruptcy  (determined  using 
actual  firm  data  and  information  on 
whether  the  firms  did  in  fact  go 
bankrupt).  This  approach  reduced  the 
proportion  of  firms  considered  baseline 
failures  ft-om  28  percent  in  the  ELA  for 
the  proposal  to  about  10  percent  (see 
Section  V.D.3),  thus  allowing  for 
substantially  more  firms  to  be  evaluated 
at  the  firm  level  in  the  postcompliance 
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analysis.  The  Altman's  Z  analysis  is  also 
described  in  Section  V.B  above  and  is 
fully  described  in  Section  6  of  the  EA 
Report. 

The  Agency  has  added  an  analysis  of 
national-level  output  and  employment 
effects  to  the  EA  for  the  final  rule. 
Output  is  measured  in  terms  of 
revenues,  and  imder  the  assimiption 
that  industry  cannot  pass  through 
compliance  costs  to  consumers,  the 
worst-case  output  loss  to  the 
pharmaceutical  industry  is  equal  to  the 
pretax  costs  of  compliance.  The  output 
losses  occiuring  in  the  pharmaceutical 
industry  (direct  effects)  affect  input 
industries,  which  are  industries  that 
provide  inputs  (e.g.,  raw  chemicals)  to 
the  pharmaceutical  industry.  These 
effects  are  known  as  indirect  effects. 
The  direct  output  losses  also  affect 
consumption,  as  workers  lose  jobs  or 
work  fewer  hours  and  their  households 
reduce  purchases  of  goods  and  services. 
These  effects  are  called  induced  effects. 
Thus  a  dollar  of  output  lost  in  the 
pharmaceutical  industry  can  also  result 
in  additional  dollars  lost  in  the  U.S. 
economy  as  a  whole  through  indirect 
and  induced  effects.  EPA  calculates 
these  additional  losses  at  the  national 
level  using  input-output  analysis.  The 
relevant  multipUers  used  in  the  analysis 
were  developed  by  the  U.S.  Department 
of  Commerce's  Bureau  of  Economic 
Analysis  (BEA). 

In  addition  to  output  losses,  EPA 
calculates  national-level  output  gains 
based  on  output  gains  in  pollution 
control  industries.  These  industries 
receive  revenues  from  the 
pharmaceutical  industry  for  pollution 
control  equipment  and  operations. 
Using  BEA  multipliers,  the  Agency 
calculates  the  subsequent  effect  of  these 
gains  on  the  pollution  control 
industries'  input  industries  and 
consumption  (i.e.,  indirect  and  induced 
effects).  By  comparing  national-level 
output  losses  and  gains,  EPA  develops 
a  net  national-level  output  loss  or  gain. 

In  the  EA,  EPA  no  longer  relies 
exclusively  on  employment  losses  from 
closures  and  failures  to  calculate 
emplojrment  losses  in  the 
pharmaceutical  industry  or  national- 
level  emplojnment  losses.  Because 
output  effects  and  employment  are 
linked  in  input-output  analysis,  EPA 
calculates  employment  losses  based  on 
output  effects  using  BEA's  final  demand 
and  direct  effect  multipliers.  EPA  uses 
final  demand  employment  multipliers 
to  compute  the  total  number  of  jobs  lost 
(including  direct,  indirect,  and  induced 
job  losses)  given  the  total  loss  of  output 
in  millions  of  dollars  in  the 


pharmaceutical  industry  and  uses  direct 
effect  multipUers  to  compute  the  total 
number  of  job  losses  occiuring  just  in 
the  pharmaceutical  industry  (direct 
losses),  given  the  total  jobs  lost 
nationwide  (which  include  direct, 
indirect,  and  induced  losses). 

Output-based  employment  losses  can 
be  thought  of  as  longer-term  losses 
associated  with  longer-term  market 
equilibrium,  whereas  losses  associated 
with  closures  and  feilures  can  be 
considered  the  more  immediate  impact 
of  the  rule  before  market  equilibrium  is 
achieved.  Thus  output-based 
employment  losses  may  be  greater  than 
or  less  than  the  losses  estimated  on  the 
basis  of  closiues  and  feilures,  which 
means  that  nonclosing  facilities  might 
gain  or  lose  production  and 
employment  depending  on  how  many 
facilities  close.  If  no  facilities  close, 
nonclosing  facilities  might  lose  some 
production  and  employment.  If  many 
facilities  close,  nonclosing  facilities 
might  actually  gain  production  and 
employment  if  closure  losses 
"overshoot"  the  expected  losses  at 
market  equilibrium.  Note,  however,  that 
both  the  output-based  employment 
effects  and  the  closure/failure 
employment  effects  derived  here  are 
worst-case  impacts  within  the 
pharmaceutical  industry  since  EPA 
assumes  the  industry  cannot  pass 
throiigh  the  costs  of  compliance  to 
consiuners. 

EPA  also  computes  employment  gains 
on  the  basis  of  output  gains  in  pollution 
control  industries  in  much  the  same 
way  as  was  done  for  the  EIA  for  the 
proposal.  The  approach  has  been 
changed  slightly  to  accommodate  labor 
costs  estimated  as  a  part  of  the 
engineering  cost  analysis  rather  than 
relying  on  assumed  labor  shares.  EPA 
compares  the  employment  losses  and 
gains  to  estimate  a  net  gain  or  loss  in 
employment  both  at  the  national  level 
and  in  the  pharmaceutical  industry 
alone  (some  gains  will  occur  in  the 
pharmaceutical  industry  since  labor  to 
operate  pollution  control  equipment  is 
required). 

EPA  now  performs  an  assessment  of 
impacts  on  profit  margins  to  address 
commenter  concerns  that 
pharmaceutical  firms  will  locate  (or 
relocate]  facilities  outside  of  the  U.S. 
because  of  environmental  regulatory 
requirements.  EPA  assiunes  that  those 
firms  most  likely  to  consider  relocating 
facilities  are  those  with  measurable 
differences  in  profitability  with 
sufficient  means  to  effect  a  relocation. 
EPA  also  addresses  comments  that 


reductions  in  loadings  to  POTWs  will 
result  in  substantial  impacts  on  POTWs. 

All  other  methodologies  used  and 
analyses  imdertaken  in  the  EA  remain 
substantively  the  same  as  those  in  the 
EIA  for  the  proposal. 

D.  Estimated  Economic  Impacts 

1.  Costs  of  Compliance 

Table  V.D.1  presents  a  summary  of 
compliance  costs  for  the  effluent 
limitations  guidelines  and  standards 
and  for  the  MACT  standards.  EPA 
estimated  annualized  compliance  costs 
on  both  a  pre-tax  and  post-tax  basis; 
both  sets  of  costs  are  shown  in  Table 
V.D.1.  Post-tax  costs  reflect  tax  savings 
accruing  to  the  industry  irom  the 
installation  and  operation  of  pollution 
control  equipment;  the  post-tax  costs  are 
used  in  the  economic  analysis  to  assess 
impacts  to  facilities  and  firms  in  the 
industry.  Pre-tax  costs  are  a  component 
of  the  total  social  cost  of  the  regulatory 
action  (see  Section  V.F). 

EPA  describes  the  cost  annualization 
procedure  in  Section  V.B  and  in  the  EA. 
The  annualized  costs  in  Table  V.D.1  for 
both  the  effluent  limitations  guidelines 
and  standards  and  the  MACT  standards 
rule  incorporate  the  same  annualization 
period  assumptions.  The  aimualized 
costs  reported  in  the  preamble  to  the 
MACT  standards  rule  are  based  on 
another  annualization  period  and  thus, 
do  not  correspond  exactly  to  Table 
V.D.1.  As  noted  in  Section  V.B,  costs  are 
annuahzed  over  16  years  (with  an  1-year 
installation  period  and  a  15-year  project 
life),  while  in  the  preamble  to  the 
MACT  standards  rule,  costs  are 
annualized  over  10  years  (with  no  delay 
for  installation).  As  an  illustration. 
Table  V.D.1  reports  pre-tax  annualized 
costs  for  the  MACT  standards  rule  for 
all  facilities  (referred  to  as  "existing 
sources"  in  the  MACT  standards  rule)  at 
$58.4  million.  In  the  preamble  to  the 
MACT  standards  rule,  the 
corresponding  annualized  costs  are 
reported  at  $64.8  million. 

The  aimualized  post-tax  compliance 
costs  for  effluent  guidelines  for  the 
selected  options  are  $39.4  million.  The 
annualized  post-tax  compliance  costs  of 
the  MACT  standards  for  the  subset  of 
facilities  also  subject  to  effluent 
guidelines  are  $32.4  million.  The  total 
annualized  costs  for  facilities  covered 
by  both  the  effluent  guidelines  and 
MACT  standards  are  $71.8  million,  and 
the  total  aimualized  costs  for  all 
facilities  (i.e.,  including  those  facilities 
covered  by  MACT  standards  only)  are 
$77.5  million. 
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Table  V.D.1— Annualized  Costs  of  Compliance  for  Effluent  Guidelines  and  MACT  Requirements 


Subcategory 

Option 

Posttax 
annualized 
cost  of  compli- 
ance (million 
1997$) 

Pretax 

annualized 

costof  compi- 

ance  (million 

1997$) 

A/C  Direct ». - 

B/D  Direct ~. — 

A/C  Indirect 

BPTzRevise  COD  and  nxxJifv  cvanide 

$1.6 
2.3 

0.9 
28.8 

5.8 

$2.5 

BATsAdd  organics.  ammonia  and  COD  and  modify 
cyanide. 

Revise  BPT  COD  and  witfKJraw  cyanide 

PSES«Add  organics  and  ammonia  and  modify  cya- 
nide. 

PSES^Add  oraanics  and  withdraw  cyanide  

3.6 

1.4 
44.5 

BrtD  Indirect - 

8.8 

Total  Annualizad  Cost  of  Effluent  Guidelines  for 

39.4 

32.4 
38.1 

60.8 

all  Selected  Options. 
Cost  of  MACT  Standards 

Effluent  Guidelines  Facilities 

49.6 

AH  Facilities  

58.4 

Total  Annualized  Cost  of  Effluent  Guidelines  and 
MACT  Standards  for  Effluent  Guidelines  Fadli- 
tias. 

71.8 

110.4 

Total  Annmiizad  Costs  of  Effluent  Guidelines  and 

77.5 

119.2 

MACT  Standards  for  All  Facilities. 

2.  Economic  Impacts  on  Facilities 

EPA  determined  on  the  basis  of  zero 
or  negative  posttax  earnings  that  18 
facilities,  or  9  percent  of  all  facilities  in 
the  analysis,  would  be  likely  to  close 
even  without  the  effect  of  the  effluent 
guidelines  or  MAdTT  standards 
requirements.  The  impacts  to  the  firms 
of  installing  and  operating  pollution 
control  equipment  at  these  facilities  are, 
however,  assessed  at  the  firm  level  to 
determine  if  the  firms  can  continue  to 
support  these  facilities  postcompliance 
(see  below  under  results  of  the  firm 
analysis).  When  all  MACT  standards 
costs  are  incorporated  into  the  initial 
baseline  financial  conditions  (Baseline 
3).  no  additional  facilities  close. 

When  the  costs  of  compliance  for  this 
final  effluent  guidelines  rule  are 
incorporated  into  the  financial 
conditions  of  facilities  in  the  analysis 
(the  postcompliance  analysis),  only  one 
additional  facility  closes  (an  A/C 
indirect).  Even  though  this  facility  does 
not  close  when  faced  with  costs  of 
meeting  this  effluent  guidelines  rule 
alone,  EPA  conservatively  attributes  this 
closure  to  the  effluent  guidelines.  In 
general,  however,  neither  MACT 


standards  costs  nor  effluent  guidelines 
costs  singly  or  together  have  major 
impacts  on  pharmaceutical  facilities 
operated  by  multifaciUty  firms. 

3.  Economic  Impacts  on  Firms 

EPA  projected  that  18  firms  would  be 
likely  to  fail  even  without  the  effect  of 
the  effluent  guidelines  or  MACT 
standards  requirements  (Baseline  1). 
Two  additional  firms  are  projected  to 
fail  before  effluent  gmdelines  costs  are 
considered  when  all  MACT  standards 
costs  are  included  in  the  initial  baseline 
financial  conditions  (Baseline  3). 

In  the  postcompliance  analysis,  EPA 
estimated  that  foiu-  firms  woiUd  fail 
under  the  Baseline  1  scenario  and  two 
firms  would  fail  imder  the  Baseline  3 
scenario.  (There  are  two  fewer 
postcompliance  firm  failures  under  the 
Baseline  3  scenario  because  these 
failures  were  estimated  to  be 
precompliance  failiues  when  all  MACT 
standards  costs  were  included.)  Thiis  at 
most,  regardless  of  baseline,  four  firms 
fail  postcompliance.  To  be  conservative 
in  the  EA,  EPA  attributes  these  failures 
to  the  Pharmaceutical  Effluent 
Guidelines  alone.  Out  of  the  four  firm 


failures  projected  to  occur,  EPA 
estimates  only  one  will  result  in  both  a 
firm  fiEulure  and  alacility  closure 
(because  earnings  become  negative  at 
the  only  Gacility  owned  by  the  firm).  The 
other  three  firms  will  incur  substantial 
impacts,  up  to  and  including  firm 
failure,  but  own  financially  viable 
facilities.  Because  the  facilities  are  self- 
supporting,  they  are  likely  to  be 
attractive  for  acquisition  by  financially 
stronger  firms,  llierefore,  Ihe  three 
failing  firms  with  viable  facilities  might 
not  fail,  but  instead  might  be  forced  to 
sell  their  facilities. 

As  discussed  in  Section  V.D.2,  EPA 
evaluated  all  facilities  projected  to  close 
in  the  baseline  analysis  at  the  firm  level, 
under  the  assiunption  that  perhaps 
these  facilities  are  not  expected  to  be 
self-supporting  and  thus  might  not  close 
in  the  baseline.  If  this  is  so,  the 
appropriate  level  of  analysis  is  the  firm. 
EPA  determined  that  all  facilities 
projected  to  close  in  the  baseline  facility 
closure  analysis  can  continue  to  be 
supported  by  their  firms 
postcompliance  without  significant 
impact  on  these  firms. 


Table  V.D.3  Firm  Failure  Analysis  Results  (Baseune  1) 

Type  of  discharger 

Failures  only 

Number  Fail- 
ures with  clo- 
sures 

Percentage  of 
total  firms  in 
subcategory 

Number 

Percentage  of 
total  firms  in 
subcategory 

A/C  Direct 

0 
0 
2 

1 

0 
0 
3.2 

1.2 

0 
0 

1 
0 

0 

B/D  Direct  

0 

A/C  Indirect 1 

1.6 

B«)  Indirect 

0 
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TABLE  V.D.3  Firm  Failure  Analysis  Results  (Baseune  l)— Continued 


Type  of  discharger 


Total  All  Firms 


Failures  only 


Number  Fail- 
ures with  clo- 
sures 


Percentage  of 
total  firms  in 
subcategory 


1.8 


Nu(T<>er 


Percentage  of 
total  firms  in 
subcategory 


0.6 


4.  Impacts  on  Output  and  Employment 

EPA  estimates  that  at  the  national 
level,  output  gains  will  exceed  output 
losses.  EPA  determines  a  net  output 
gain  of  about  $21.7  miUion  (1996$)  as  a 
result  of  the  effluent  gmdelines.  Net 
output  gains  for  the  combined 
rulemaldngs  (including  MACTT 
standards  for  facilities  in  the  effluent 
guidelines  analysis  only)  will  total  $40.1 
million  (1996$).  EPA  also  determines 
that  employment  gains  will  exceed 
employment  losses  at  the  national  level. 
The  net  gain  in  national-level 
employment  as  a  result  of  the  effluent 
guidelines  alone  will  total  218  full-time 
equivalents  (a  full-time  equivalent,  or 
FTE,  equals  2,080  hours  per  year  of 
labor),  and  net  employment  gains  for  the 
combined  rulemakings  (including 
MACT  standards  for  facilities  in  the 
effluent  guidelines  analysis  only)  will 
total  407  FTEs. 

Despite  net  employment  gains  at  the 
national  level,  EPA  calculates  that 
losses  will  exceed  gains  in  the 
pharmaceutical  industry.  Direct  losses 
in  the  pharmaceutical  industry  are 
composed  of  two  types  of  losses — 
output-based  losses  and  closure/failure 
type  losses.  As  noted  in  Section  V.C, 
dosure/failure  employment  losses 
might  be  less  than  the  output-based 
employment  losses  that  are  driven  by 
the  contraction  in  the  pharmaceutical 
industry  as  it  responds  to  the 
compUance  costs  and  a  new  market 
equilibrium  is  achieved.  Closure/failure 
employment  losses  can  also  be  greater 
than  these  output-based  losses  if  they 
"overshoot"  the  expected  market 
equiUbrium  result.  In  this  case,  the 
direct  losses  computed  on  the  basis  of 
output  losses  (and  net  of  gains  in 
employment  in  the  industry  due  to  the 
need  to  operate  the  pollution  control 
equipment)  are  slightly  greater  than  the 
closure/foilure  losses  (which  are 
estimated  to  total  139  FTEs).  CXitput- 
based  losses  total  138  FTEs,  or  0.1 
percent  of  pharmaceutical  employment 
in  the  analysis.  With  MACT  standards 
costs  for  fadUties  included  in  the 
effluent  guidelines  analysis,  net  direct 
employment  losses  will  total  254  FTEs, 
or  0.1  percent  of  employment. 

Because  output-based  employment 
losses  are  greater  than  closure/failure 


employment  losses,  nonclosing  facilities 
might  experience  some  small  reductions 
in  labor  hoMis  and  production  over  time 
that  are  additional  to  the  losses  of  labor 
hours  and  production  associated  with 
facihties  that  dose  or  fail  (assimiing  a 
worst-case  scenario  where  no  costs  can 
be  passed  through  to  consiuners). 

The  losses  in  employment  due  to 
closxires/failiues  will  have  a  negligible 
impact  on  individual  communities.  No 
community  is  expected  to  experience  a 
change  in  its  imemployment  rate 
excelling  0.4  percent. 

5.  Other  Secondary  Impacts 

•No  trade  losses  or  major  changes  in 
the  balance  of  payments  are  associated 
with  closures/failures  of  firms  or 
facihties,  as  these  fiims  and  facilities 
indicate  no  foreign  shipments.  Thus 
EPA  finds  that  neither  rule,  together  or 
separately,  will  have  a  substantial 
impact  on  trade  or  the  balance  of 
payments. 

An  analysis  of  profit  margin  shows 
only  a  few  firms  will  experience 
impacts  on  profit  margin  as  a  result  of 
the  effluent  guidelines.  A  total  of  8  firms 
(6  percent  of  the  firms  analyzed)  have  a 
greater  than  10  percent  change  (e.g.,  go 
from  a  5  percent  profit  margin  to  a  4.5 
percent  profit  mai'gin)  in  their  profit 
margin.  Most  of  these  firms  are 
considered  the  least  likely  to  relocate 
their  facilities  to  foreign  countries. 
These  firms  tend  to  be  small,  and 
generally,  they  are  imlikely  to  have 
experience  in  international  locations. 
The  transaction  costs  of  learning  how  to 
operate  in  foreign  countries,  along  with 
the  expense  of  relocating,  are  likely  to 
be  prohibitively  expensive  for  these 
firms.  With  the  MACT  standards  costs 
included  for  the  facilities  analyzed  as 
part  of  this  effluent  guidelines  final  rule, 
one  additional  firm  shows  a  greater  than 
10  percent  change  in  profit  margin. 
Thus  EPA  has  determined  that  even 
under  the  combined  effect  of  the  two 
rules,  firms  are  unlikely  to  relocate  to 
foreign  countries  to  escape  the  impacts 
on  profitabiUty  induced  by  the  two 
rules. 

The  rules,  together  or  separately,  will 
have  no  major  impact  on  inflation,  as 
the  costs  of  the  two  rules  are  at  most 


only  0.001  percent  of  gross  domestic 
product  (GDP). 

Although  the  Agency  received 
comments  on  the  proposal  arguing 
otherwise,  EPA  expects  that  impacts  on 
POTWS  will  be  minimal.  EPA  is 
promulgating  pretreatment  standards  for 
24  VOCs  for  all  four  subcategories  and 
ammonia  for  subcategories  A  and  C.  The 
Agency  expects  that  the  reduction  in  the 
BOD  discharged  to  POTWs  as  the  result 
of  compUance  with  PSES  for  these 
pollutants  will  be  minimal.  As  a  resiilt, 
EPA  believes  that  any  reduction  in 
revenue  to  POTWs  that  charge 
industrial  users  subject  to  the  PSES  will 
be  insignificant.  Since  many  of  these 
pollutants  are  highly  volatile  and  are 
volatilized  in  the  POTWs  primary  units 
before  they  can  be  biodegraded,  EPA 
believes  that  the  final  PSES  should  not 
have  any  substantial  effect  on  the 
variable  operating  costs  of  POTWs  as 
well.  In  summary,  EPA  believes  that 
compliance  with  the  final  PSES  by 
phannaceutical  fadUties  should  not 
have  any  significant  effect  on  the  POTW 
revenues.  Furthermore.  EPA  beUeves 
that  the  benefits  assodated  with 
reduced  discharges  of  VOCs  and 
ammonia  to  POTWs  by  pharmaceutical 
industrial  users  wiU  outweigh  any 
revenue  losses. 

Based  on  the  analysis  in  the  proposal 
ElA  and  further  investigation  in  the  EA 
for  this  final  rule,  the  MACT  standards 
and  effluent  guidelines,  together  or 
separately,  will  have  no  major 
distributional  impacts.  CompUance 
costs  are  generally  a  very  small 
percentage  of  baseline  operating  costs, 
thus  any  cost  increases  are  likely  to  be 
very  smaU  and  are  not  likely  to  have  any 
major  effect  on  any  one  group  of 
consiuners. 

Impacts  on  environmental  justice  also 
should  be  minimal.  As  noted  above,  any 
price  increases  on  drugs  will  be  very 
small  and  impacts  on  disadvantaged 
groups  such  as  the  poor  and  certain 
minority  groups  will  be  minimal. 
Furthermore,  many  of  these  groups  wiU 
benefit  from  the  effluent  guideUnes  final 
rule.  A  large  pwtion  of  the  affected 
fadUties  are  located  in  urban  areas 
where  poor  or  minority  populations 
tend  to  be  high.  Althou^  everyone 
benefits,  it  is  these  populations  that  will 


50408        Federal  Register/ Vol.  63.  No.  182 /Monday,  September  21,  1998 /Rules  and  Regulations 


likely  benefit  the  most  from  the  cleaner 
water  resulting  from  both  rules. 

6.  Impacts  on  New  Sources 

The  selected  options  for  new  sources 
are  equivalent  to  the  selected  options  for 
existing  sources.  Because  the  costs  for 
designing  in  pollution  control 
technologies  are  generally  no  more 
expensive  than  and  are  usually  less 
expensive  than  retrofitting  pollution 
control  technologies,  costs  for  new 
facilities  will  be  no  more  expensive  than 
costs  for  existing  facilities.  Because  EPA 
has  shown  that  the  requirements  for 
existing  sources  are  economically 
achievable,  they  should  be  economically 
achievable  for  new  sources. 
Furthermore,  since  the  requirements  for 
new  sources  will  not  be  more  expensive 
than  those  for  existing  sources,  the  rule 
will  not  pose  a  barrier  to  entry  for  new 
sources.  In  response  to  proposal 
comments,  EPA  also  investigated 
whether  impacts  bom  the  emuent 
guidelines  rule  (with  and  without 
MACT  standards)  might  contribute  to 
firms  locating  new  facilities  in  foreign 
countries.  EPA  found  the  median 
percentage  of  capital  costs  of 
compliance  to  total  costs  to  build  a  new 
facility  to  be  negligible  (0.21  percent,  on 
average  including  MACT  standards 
costs  among  surveyed  newer  facilities). 
Thus  compliance  costs  are  unlikely  to 
be  a  major  impetus  to  locating  new 
facilities  outside  the  U.S. 

E.  Regulatory  Flexibility  Analysis 

There  are  no  major  changes  to  EPA's 
Regulatory  Flexibility  Analysis  (RFA), 
except  that  the  Agency  has  undertaken 
a  revenue  test  in  addition  to  the  closure 
analysis  to  better  assess  the  potential 
impact  on  small  firms.  The  revenue  test 
measures  impact  on  the  basis  of  annual 
compliance  costs  as  a  percentage  of 
annual  revenues.  The  analysis  indicates 
that  out  of  145  firms  considered  small 
(i.e.,  firms  with  fewer  than  750 
employees),  only  four  firms  will 
experience  annual  compliance  costs  that 
are  greater  than  one  percent  of  aimual 
revenues  (six  with  MACT  costs 
included).  No  firms  will  experience 
annual  compUance  costs  exceeding  3 
percent.  When  MACT  standards  costs 
are  included  only  one  small  firm  will 
experience  annual  compliance  costs  that 
exceed  three  percent  of  annual 
revenues,  but  this  firm  is  not  estimated 
to  incur  any  effluent  guideline  costs. 

The  RFA  further  also  considered 
impacts  to  small  firms  in  terms  of  firm 
failures  or  facility  closures.  Five  small 
firms  are  significantly  affected  by  the 
rule.  The  regulatory  action  is  found  to 
be  economically^chievable  for  all 
dischargers,  including  small  entities  as 


detailed  in  Section  V.D.  Further,  the 
analysis  indicates  no  disproportionate 
effect  on  small  entities,  compared  to 
large  entities.  Based  on  these  findings, 
EPA  certifies  that  this  final  rule  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Cost-Benefit  Analysis 

Because  the  combined  costs  of  the 
rules  are  at  the  level  that  defines  a  major 
rule  both  under  Executive  Order  12866 
and  UMRA  (although  neither  rule 
considered  separately  would  be  near 
this  level),  EPA  has  imdertaken  a  cost- 
benefit  analysis.  As  in  the  proposal, 
pretax  costs  for  all  faciUties  are  used  as 
a  proxy  for  social  cost.  The  major 
portion  of  the  social  cost  of  the  effluent 
guidelines  is  the  total  pretax  annual 
cost,  which  is  $60.8  million  (1997$). 
Adding  in  the  cost  of  administering  the 
rule  and  providing  administrative 
services  to  the  unemployed  (the  only 
other  significant  cost  categories),  the 
total  social  cost  of  the  rule  is  $61.0 
milUon  (1997$).  Combined  with  the 
costs  of  the  MACT  standards  rule  for 
facilities  in  the  effluent  guidelines 
analysis,  the  two  rules  together  have 
aimual  social  cost  of  $110.7  million 
(1997$).  (Costs  of  both  rules  including 
MACT  standards  costs  to  facilities  that 
vtrill  not  be  affected  by  the  effluent 
guidelines  are  $119.5  million  (1997$)). 

Benefits  include  the  benefits  of  water 
removals  and  benefits  of  air  removals. 
Types  of  benefits  analyzed  include 
human  health  risk,  recreational  use 
benefits,  benefits  to  POTWs,  and 
benefits  of  reductions  in  VOCs  (other 
than  himian  health).  The  benefits  to 
POTWs,  however,  could  not  be 
monetized  (see  Section  VI.E.  of  this 
preamble  for  more  details).  Total 
monetizable  benefits  of  the  effluent 
guideUnes  alone  total  $0.93  to  $14.0 
million  (1997$),  while  the  combined 
benefits  of  the  two  rules  total  $4.06  to 
$81.1  million  (1997$). 

Table  V.F.i 

Costs  (S  millions) 


Table  V.F.i— Continued 


Total  4.8  to  81.1 


Total  Social  Cost  of  Effluent 

$61.0 

Guidelines. 

Total  Social  Cost  of  MACT 

49.7 

(ELG  facilities  only). 

Total  Social  Cost  of  MACT  (all 

58.4 

facilities). 

Social  Cost  of  Comt>ined 

110.7 

Rules  (ELG  facilities  only). 

Social  Cost  of  Combined 

119.5 

Rules  (all  facilities). 

Benefits  ($  millions) 

Effluent  Guidelines 

0.9  to  14.0 

MACT  Standards 

3.9  to  67.2 

G.  Cost-Effectiveness  Analysis 

Cost-effectiveness  evaluates  the 
relative  efficiency  of  options  in 
removing  toxic  pollutants.  Costs 
evaluated  include  direct  compliance 
costs,  such  as  capital  expenditures  and 
operation  and  maintenance  costs. 

Cost-effectiveness  results  are 
expressed  in  terms  of  the  incremental 
and  average  costs  per  pound-equivalent 
removed.  A  pound  equivalent  is  a 
measure  that  addresses  differences  in 
the  toxicity  of  pollutants  removed.  Total 
pound-equivalents  are  derived  by  taking 
the  number  of  pounds  of  a  pollutant 
removed  and  multiplying  this  number 
by  a  toxic  weighting  fioctor.  EPA 
calculates  the  toxic  weighting  factor 
using  ambient  water  quality  criteria  and 
toxicity  values.  The  toxic  weighting 
factors  are  then  standardized  by  relating 
them  to  a  particular  pollutant,  in  this 
case  copper.  EPA's  standard  procedure 
is  to  rank  the  options  considered  for 
each  subcategory  in  order  of  increasing 
poimds-equivalent  (PE)  removed.  The 
Agency  calculates  incremental  cost- 
effectiveness  as  the  ratio  of  the 
incremental  annual  costs  to  the 
incremental  poimds-equivalent  removed 
under  each  option,  compared  to  the 
previous  (less  effective)  option.  Average 
cost-effectiveness  is  calculated  for  each 
option  as  a  ratio  of  total  costs  to  total 
pounds-equivalent  removed.  EPA 
reports  annual  costs  for  all  cost- 
effectiveness  analyses  in  1981  dollars  to 
enable  limited  comparisons  of  the  cost- 
effectiveness  among  regulated 
industries. 

Table  V.G.l  presents  the  results  of  the 
cost-effectiveness  analysis  for  all 
subcategories.  As  the  table  shows,  the 
average  and  incremental  cost- 
effectiveness  of  the  selected  BAT  option 
for  subcategories  A  and  C  is  $224/lb. 
eq.,  the  average  and  incremental  cost- 
effectiveness  of  the  selected  PSES 
option  for  subcategories  A  and  C  is  $96/ 
lb.  eq.  and  the  average  and  incremental 
cost-effectiveness  of  the  selected  PSES 
option  for  subcategories  B  and  O  is  $66/ 
lb.  eq.  The  selected  BAT  option  for  the 
subcategories  B  and  D  directs  is  the  no 
additional  action  alternative,  so  no  cost- 
effectiveness  results  are  calculated. 

The  cost-effectiveness  determined  for 
this  rule  does  not  represent  an  estimate 
of  the  removal  of  the  toxic  pounds 
resulting  from  the  removal  of  COD.  As 
discussed  previously  in  section  IV.C. 
discharges  from  pharmaceutical 
manufacturing  facilities  exhibit  toxicity 
as  measured  by  the  whole  effluent 
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toxicity  test  and  reported  as  part  of  the 
routine  NPDES  discharge  monitoring 
reports  (DMRs).  One  study  conducted 
by  EPA  at  a  pharmaceutical 
manufactiuing  facility  showed  a 
significant  decrease  in  toxicity  with  a 
corresponding  decrease  in  COD  level  for 
the  tested  effluent  sample  from  the 
facility  and  a  sample  effluent  of  a  pilot 


scale  biological  treatment  plant  study. 
Because  of  the  limited  amount  of  data, 
and  the  inability  to  identify  the  different 
mix  of  specific  organic  compounds 
represented  by  the  COD  measurement, 
the  total  amoimt  of  toxic  pound- 
equivalent  represented  by  the 
nonconventional  pollutant  parameter  of 
COD  could  not  be  determined. 


Based  on  the  lack  of  poimd- 
equivalents  associated  with  COD 
removals  the  cost -effectiveness  analysis 
results  understates  the  true  cost- 
effectiveness  of  this  rule.  EPA  therefore 
considers  these  options  to  be  cost- 
effective. 


Table  V.G.1— Cost/Effectiveness  Analysis  Results 

Total  Annual 

Incremental 

Average  C-E 

Incremental  C- 

Option 

• 

Lb.eq. 
renwved 

Cost 
(1981$) 

Lb.  eq. 
removed 

Cost 
(1981$) 

E 
($flb.  eq.) 

A/C  Direct 

MACT  Only  

0 
9,780 

$0 
2,186,106 

0 
9,780 

$0 
2,186.106 

HA 
$224 

NA 

Advanced  Bio 

$224 

4                               AlC  Indirect 

MACT  Only 

0 
282,614 

0 
26,990,996 

0 
282,614 

0 
26,990.998 

NA 
96 

NA 

Steam  StriDDina  no  alcohols 

96 

B/Dlndlract 

MACT  Only 

Steam  Stripping  no  alcohols 

0 
80,807 

0 
5,353,790 

0 
80,807 

0 
5.353,790 

NA 
66 

NA 
66 

VI.  EnTironmental  Benefits 

In  addition  to  costs  and  impacts,  EPA 
also  estimated  the  environmental  and 
human  health  benefits  of  implementing 
CWA  requirements.  Benefits  identified 
as  a  result  of  this  final  rule  are 
associated  with  improvements  in  both 
water  quality  and  air  quality,  since 
many  of  the  regulated  and  incidentally 
controlled  pollutants  are  prone  to 
volatihzation  from  the  effluent  waste 
streams.  Section  IV  of  this  preamble  and 
Section  DC  of  the  TDD  describe  the 
estimated  reductioift  in  effluent 
discharges,  and  those  reductions  and 
the  estimates  of  incremental 
environmental  improvements  noted  in 
Section  IV  are  derived  compared  to  a 
baseline  consisting  of  current 
discharges.  Because  ciurent  discharges 
are  a  function  of  cmrent  technology, 
this  is  the  same  baseline  that  is  used  to 
establish  the  costs.of  complying  with 
this  rule. 

EPA  is  confident  that  its  estimation  of 
compliance  costs  is  a  full  and  acciuate 
account  of  such  costs;  however,  EPA  is 
less  confident  that  the  estimation  of 
benefits  is  similarly  complete.  EPA  is 
not  currently  able  to  quantitatively 
evaluate  all  hiunan  health  and 
ecosystem  benefits  associated  with  air 
and  water  quality  improvements.  EPA  is 
even  more  limited  in  its  ability  to  assign 
monetary  values  to  these  benefits.  A 
comparison  of  costs  to  only  the  limited 
monetized  subset  compromises  the 


validity  of  the  cost-benefit  analysis.  The 
economic  benefit  values  described 
below  and  in  Section  10.4  of  the  EA 
should  be  considered  a  limited  subset  of 
the  total  benefits  of  this  rule  and  should 
be  evaluated  along  with  descriptive 
assessments  of  benefits  and  the 
acknowledgment  that  even  these  may 
fall  short  of  the  real-world  benefits  that 
may  result  from  this  rule.  For  example, 
the  analyses  consider  the  impacts  of 
toxic  pollutants,  but  do  not  evaluate  the 
impacts  of  other  pollutants  (such  as 
BODj,  COD,  and  TSS)  which  can 
produce  significant  adverse 
environmental  impacts. 

Within  these  limitations,  EPA 
analyzes  the  effects  of  current  air  and 
water  emissions  and  assesses  the 
benefits  of  reductions  in  these  emissions 
resulting  from  this  final  regulation.  EPA 
expects  a  variety  of  hiunan  health, 
environmental,  and  economic  benefits 
to  result  from  these  reductions  in 
effluent  loadings  and  air  emissions  (See 
Environmental  Assessment  of  the  Final 
Effluent  Guidelines  forthe 
Pharmaceutical  Manufacturing 
Industry.  (July  1998,  EPA-821-B-98- 
008).  In  particular,  the  benefits 
assessment  addresses  the  following 
benefit  categories:  hiunan  health  and 
agricultural  benefits  due  to  reductions 
in  emissions  of  ozone  precursors  (i.e., 
reductions  in  VOC  emissions);  human 
health  benefits  due  to  reductions  in 
excess  cancer  risk;  human  health 
benefits  due  to  reductions  in  non- 


carcinogenic  hazard  (systemic); 
ecological  and  recreational  benefits  due 
to  improved  water  quality  with  respect 
to  toxic  pollutants,  including  intrinsic 
benefits;  and  benefits  to  pubficly  owned 
treatment  works  (POTWs)  irom 
reductions  in  interference,  pass  through, 
and  sludge  contamination  problems, 
improvements  in  worker  health  and 
safety,  and  elimination  of  some  of  the 
efforts  associated  with  establishing  local 
pretreatment  limits.  EPA  monetizes  the 
estimated  benefits  for  reductions  in  air 
emissions  of  ozone  precursors,  cancer 
risk  reductions,  improvements  in 
recreational  fishing  opportunities,  and 
improvements  in  intrinsic  value,  but  is 
unable  to  quantify  the  dollar  magnitude 
of  benefits  from  the  other  benefit 
categories.  Air  benefits  due  to 
reductions  in  emissions  of  ozone 
precursors,  are  estimated  using  the 
methods  and  data  siunmarized  in  the 
November  5, 1997  OAQPS 
memorandum  titled  "Benefits-Transfer 
Analysis  for  Pulp  and  Paper".  This 
methodology  is  based  on  the  recently 
published  benefits  analyses  provided  in 
the  Regulatory  Impact  Analyses  for  the 
Particulate  Matter  and  Ozone  National 
Ambient  Air  Quality  Standards  and 
Proposed  Regional  Haze  Rule.  The 
methodology  and  data  used  in  the 
estimate  of  all  benefits  are  described  in 
detail  in  the  Environmental  Assessment. 
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a.  Reduced  Emissions  of  Ozone 
Precursors 

These  final  effluent  guidelines  are 
expected  to  result  in  reductions  in 
ambient  ozone  concentrations  due  to 
reductions  in  VOC  emissions. 
Controlling  VOC  emissions  is  beneflcial 
because  some  VOCs  are  precursors  to 
ozone,  which  negatively  affects  human 
health  and  plant  life. 

EPA  estimates  that  the  annual 
monetized  benefits  resulting  from 
reductions  in  VCX!  emissions  due  to  this 
final  rule  range  h-om  $755,000  to  $9.8 
million  ($1997).  The  beneBts  are 
monetized  using  a  benefits-transfer- 
based  approach.  Specifically,  the 
estimated  reductions  in  VOC  emissions 
in  nonattainment  areas  alone,  and  in 
both  nonattainment  and  attainment 
areas  (1,254  Mg  to  3,608  Mg, 
respectively)  ^re  multiplied  by  an 
existing  estimate  of  the  range  of  the 
value  of  a  unit  reduction  in  VOC 
emissions  ($602/Mg  to  $2,723/Mg, 
$1997).  This  range  is  based  on  the  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS)  benefits  analysis,  which  used 
new  scientiHc  studies  to  quantify  the 
association  between  ozone  exposure  and 
premature  mortality.  The  $602/Mg 
estimate  does  not  include  mortality 
effects  associated  with  ozone  exposure, 
while  the  $2,723/Mg  estimate  includes 
mortality  effects. 

The  overall  benefit  estimate  for  ozone 
precursor  reduction  also  includes  an 
estimate  of  the  potential  adverse  effects 
which  may  result  from  increased 
emissions  of  particulate  matter  (PM)  and 
sulfur  dioxide  (SO2)  related  to  steam 
stripping  of  the  VOCs.  Emissions  of  PM 
and  SO2  arise  from  the  use  of  fossil  fuels 
as  an  energy  source  for  the  steam 
stripping  technology  basis.  The  quantity 
of  these  emissions  is  based  on  the  type 
of  fossil  fuel  (natural  gas  or  fuel  oil) 
used. 

Particulate  matter  is  associated  with 
adverse  human  health  and  welfare 
effects.  EPA  estimates  that  the  annual 
monetized  adverse  environmental 
impact  resulting  from  increases  in  PM 
emissions  due  to  this  final  rule  is 
$266,000  ($1997).  This  value  was 
obtained  by  using  an  estimated  increase 
in  PM  emissions  of  20  Mg  multiplied  by 
an  estimate  of  the  value  of  a  unit 
reduction  in  PM  emissions  of  $13,325 
per  Mg  ($1997).  This  value  is  based  on 
the  PM  NAAQS  benefits  analysis. 

Sulfur  dioxide  is  associated  with  the 
adverse  human  health  effects  and 
environmental  impacts,  including  "acid 
rain."  EPA  estimates  that  the  annual 
monetized  adverse  environmental 
impact  resulting  from  increases  in  SO2 
emissions  range  from  $311,000  to 


$688,000  ($1997).  This  value  was 
obtained  using  an  estimated  increase  in 
SO2  emissions  of  52.1  Mg  (51.8  Mg 
eastern  U.S.  and  0.3  Mg  western  U.S.) 
multiplied  by  an  estimate  of  the  value 
of  a  imit  reduction  in  SO2  emissions  of 
$5,984  to  $13,251  per  Mg  ($1997)  for  the 
eastern  U.S.  and  $4,329  to  $5,164  per 
Mg  ($1997)  for  the  western  U.S.  These 
ranges  are  based  on  the  PM  NAAQS 
benefits  analysis  and  assumes  emission 
reductions  of  SO2  are  proportional  to 
emission  reductions  of  PM.  The  lower 
values  include  a  measure  of  premature 
mortality  due  to  short-term  exposure, 
and  the  higher  values  use  a  measure  of 
premature  mortality  due  to  long-term 
exposure. 

The  benefits  transfer  method  is 
utilized  to  value  the  pollutants 
discussed  above  (VOCs,  PM,  and  SO2). 
This  method  relies  on  previous  benefit 
studies  that  have  been  conducted  for  the 
same  pollutants  that  are  identified  in 
this  rulemaking.  These  studies  provide 
useful  data  that  can  be  transferred 
across  contexts  in  order  to  approximate 
the  benefits  of  the  pharmaceuticals 
industry's  emission  reductions. 

The  impacts  and  benefits  associated 
with  the  different  emission  components 
are  aggregated  by  adding  the  lower 
values  separately  bom  the  higher  values 
to  give  a  maximum  total  range.  Using 
this  method  of  analysis,  the  total 
monetized  air  benefits  from  reduction  of 
ozone  precursors,  including  associated 
PM  and  SO2  increases,  range  itom  an 
adverse  environmental  impact  of  $0.20 
million  ($1997)  to  a  benefit  of  $9.2 
million  ($1997). 

b.  Reduced  Human  Health  Cancer  Risk 

The  benefits  from  the  final  rule 
include  human  health  benefits  from 
reductions  in  excess  cancer  risk.  EPA 
expects  the  final  rule  to  reduce  loadings 
of  toxic  substances  that  otherwise 
would  volatilize  and  pose  a  cancer  risk 
to  humans,  resulting  in  reductions  in 
excess  cancer  risk  in  exposed 
populations  from  inhalation  of  VOCs.  In 
addition,  EPA  expects  that  reduced 
loadings  to  surface  waters  will  improve 
water  quality  and  thus  reduce  cancer 
risk  to  the  exposed  populations  from 
consumption  of  contaminated  drinking 
water  and  fish  tissue.  Based  on  the 
cancer  risk  assessment  conducted  for 
fugitive  air  emissions,  EPA  estimates 
that  the  final  guidelines  will  result  in 
0.15  excess  cancer  cases  avoided  per 
year  nationwide  due  to  reduced 
exposure  to  four  identified  pollutants 
(benzene,  chloroform,  1,2- 
dichloroethane,  and  methylene 
chloride).  The  estimated  monetized 
value  of  the  human  health  benefits  from 
these  cancer  risk  reductions  ranges  from 


$350,000  to  $1.9  million  ($1997) 
annually.  EPA  developed  these  benefit 
estimates  by  applying  an  existing 
estimate  of  the  value  of  a  statistical  life 
to  the  estimated  number  of  excess 
cancer  cases  avoided.  The  estimated 
range  of  the  value  of  a  statistical  life 
used  in  this  analysis  is  $2.3  million  to 
12.6  million  ($1997).  This  estimated 
range  is  based  on  EPA's  Office  of  Policy, 
Plaiming  and  Evaluation  (OPPE)  review 
of  willingness-to-pay  studies  for  valuing 
an  avoided  event  of  premature  mortality 
or  a  statistical  life  saved. 

c.  Reduced  Noncarcinogenic  Human 
Health  Hazard 

Exposure  to  toxic  substances  poses 
risk  of  systemic  and  other  effects  to 
humans,  including  effects  on  the — > 
circulatory,  respiratory  or  digestive 
systems  and  neurological  and 
developmental  effects.  This  final  rule  is 
expected  to  generate  human  health 
benefi^  by  reducing  exposujre  to  these 
subst^ces,  thus  reducing  the  hazards  of 
these  associated  effects. 

As  in  the  case  of  the  cancer  risk 
assessment,  systemic  hazards  itom 
exposure  to  fugitive  air  emissions  and 
consumption  of  contaminated  fish 
tissue  and  drinking  water  are  evaluated. 
Based  on  this  analysis,  reductions  in 
fugitive  air  emissions  are  expected  to 
result  in  reduced  systemic  hazard  to 
32,300  individuals  due  to  reduced 
exposure  to  four  identified  toxic 
pollutants  (ammonia,  chlorobenzene, 
methyl  cellosolve,  and  triethylamine). 
No  systemic  hazards  reductions  are 
expected  to  result  from  reduced 
exposure  to  contaminated  fish  tissue  or 
drinking  water.  Sufficient  data  to 
quantify  these  benefits  further  are  not 
available. 

d.  Improved  Ecological  Conditions  and 
Recreational  Activity 

EPA  expects  this  final  rule  to  generate 
environmental  benefits  by  improving 
water  quality.  There  are  a  wide  range  of 
benefits  associated  with  the 
maintenance  and  improvement  of  water 
quality.  These  benefits  include  use 
values  (e.g.,  recreational  fishing), 
ecological  values  (e.g.,  preservation  of 
habitat),  and  passive  use  (intrinsic) 
values  (e.g.,  aesthetics).  For  example, 
water  pollution  might  affect  the  quality 
of  the  fish  and  wildlife  habitat  provided 
by  water  resources,  thus  affecting  the 
species  using  these  resources.  This  in 
turn  might  affect  the  quality  and  value 
of  recreational  experiences  of  users, 
such  as  anglers  fishing  in  the  affected 
streams.  EPA  considers  the  value  of  the 
recreational  fishing  benefits  and 
intrinsic  benefits  resulting  from  this 
final  rule,  but  does  hot  evaluate  the 
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other  types  of  ecological  and 
environmental  benefits  (e.g.,  increased 
assimilative  capacity  of  the  receiving 
stream,  protection  of  terrestrial  wildlife 
and  birds  that  consume  aquatic 
organisms,  and  improvements  to  other 
recreational  activities,  such  as 
swimming,  boating,  water  skiing,  and 
wildlife  observation)  due  to  data 
limitations. 

To  estimate  some  of  the  benefits  from 
the  improvements  in  water  quality 
expected  to  result  from  this  rule, 
instream  concentration  estimates  are 
modeled  and  then  compared  to  both 
aquatic  life  and  human  health  ambient 
water  quality  criteria  (AWQC)  or  toxic 
effect  levels  to  evaluate  whether  these 
discharges  pose  risk  to  aquatic 
organisms  or  to  human  health.  The 
projected  reductions  in  toxic  loadings  to 
surface  waters  and  POTWs  are 
significant.  Modeled  end-of-pipe 
pollutant  loadings  are  estimated  to 
decline  by  71  percent,  from  11.2  million 
pounds  per  year  under  current 
conditions  to  3.3  million  pounds  per 
year  under  this  final  rule. '  The  analysis 
comparing  instream  concentration 
levels  to  AWQC  estimates  that  current 
discharge  loadings  result  in  excursions 
of  AWCy:  at  five  locations.  The  analysis 
also  indicates  that  no  excursions  are 
expected  to  occur  at  these  five  sites 
under  this  final  rule. 

EPA  estimates  that  the  annual 
monetized  recreational  benefits  to 
anglers  associated  with  the  expected 
changes  in  water  quality  range  from 
$520,000  to  $1.8  million  ($1997).2  EPA 
evaluates  these  recreational  benefits, 
applying  a  model  that  considers  the 
increase  in  value  of  a  "contaminant-free 
fishery"  to  recreational  anglers  resulting 
from  the  elimination  of  pollutant 
concentrations  in  excess  of  AWQC  at 
these  five  sites.  The  monetized  value  of 
impaired  recreational  fishing 
opportimity  is  estimated  by  first 
calculating  the  baseline  value  of  the 
receiving  stream  using  a  value  per 
person  day  of  recreational  fishing,  and 
the  niunber  of  person-days  fished  on  the 
receiving  stream.  The  value  of 
improving  water  quality  in  this  fishery, 
ba^d  on  the  increase  in  value  to  anglers 
of  achieving  contaminant-free  fishing,  is 
then  calculated. 

In  addition,  EPA  estimates  that  the 
annual  monetized  intrinsic  benefits  to 
the  general  public,  as  a  result  of  the 
same  improvements  in  water  quality. 


'  2  'These  benefits  are  a  result  of  the  G\A  MACT 
Rule  and/or  the  CWA  Rule.  Monetized  benefits  of 
$290,000  to  $1.0  million  ($1997)  of  the  toul 
recreational  benefit  to  anglers  can  be  solely 
attributed  to  the  CWA  Rule.  Monetized  benefits  of 
$140,000  to  $510,000  ($1997)  of  the  total  intrinsic 
benefit  can  be  solely  attributed  to  the  CWA  Rule. 


range  from  at  least  $260,000  to  $920,000 
($1997). 3  These  intrinsic  benefits  are 
estimated  as  half  of  the  recreational 
benefits  and  may  be  significantly 
underestimated. 

e.  Improved  POTW  Operations/ 
Conditions 

EPA  considers  three  potential  sources 
of  benefits  to  POTWs  &t)m  this  final 
regulation:  (1)  reductions  in  the 
likelihood  of  interference,  pass  through, 
and  sewage  sludge  contamination 
problems;  (2)  reductions  in  health  and 
safety  risks  to  POTW  workers;  and  (3) 
reductions  in  costs  potentially  incurred 
by  POTWs  in  analyzing  toxic  pollutants 
and  determining  whether  to,  and  the 
appropriate  level  at  which  to,  set  local 
limits.  Although  the  benefits  from 
reducing  these  effects  at  POTWs  might 
be  substantial,  the  EPA  does  not 
quantify  all  of  these  benefits  due  to  data 
limitations. 

First,  regarding  potential  interference, 
pass  through  and  sewage  sludge 
contamination  problems,  this  final  rule 
is  expected  to  help  reduce  these 
problems  by  reducing  toxic  loadings  in 
the  industry's  effluent  and  reducing 
shock  releases.  Anecdotal  evidence  from 
POTW  responses  to  an  EPA  survey  and 
sampling  results  indicate  that  such 
effects  can  occur.  In  addition,  based  on 
an  analysis  comparing  POTW  influent 
levels  to  available  data  on  inhibition 
levels,  inhibition  problems  are  projected 
to  occur  at  three  POTWs  for  five 
pollutants  (acetonitrile,  diethylamine, 
N,N-dimethylacetamide,  N  JJ- 
dimethylformamide,  and  triethylamine) 
imder  cvurent  conditions.  Inhibition 
problems  are  projected  to  remain  at  the 
same  three  POTWs  for  three  of  these 
pollutants  (acetonitrile,  N,N- 
dimethylacetamide,  and  N,N- 
dimethylformamide)  after  this  final 
rule.*  While  this  rule  is  not  expected  to 
completely  eliminate  inhibition 
problems,  the  reduction  in  pollutant 
loadings  is  expected  to  reduce  the 
severity  of  the  impact.  Sufficient  data 
are  not  available  to  further  quantify  this 
benefit  category. 

Furthermore,  toxic  substances, 
particularly  the  VOCs,  in  effluent 
discharges  to  POTWs  pose  health  risks 
to  POTW  workers.  This  final  rule  is 
expected  to  reduce  these  risks,  thus 
generating  human  health  benefits.  Based 
on  the  assessment  of  the  risk  posed  to 
POTW  workers  from  exposure  to  the 
toxic  pollutants  (primarily  acetonitrile, 
benzene,  chloroform,  diethylamine,  n- 
heptane,  n-hexane,  methylene  chloride, 
toluene,  and  triethylamine),  this  final 


rule  is  estimated  to  reduce  occupational 
risk  at  nine  POTWs.  s  Data  are  not 
available  to  monetize  this  benefit 
category. 

Finally,  reducing  the  pollutant  load  to 
local  POTWs  may  eliminate  some  of  the 
efforts  associated  with  establishing  local 
pollutant  limits.  Local  limits  are         _~ 
sometimes  required  to  protect  against 
pass-through  and  interference,  and  to 
protect  worker  health  and  safety. 
Establishing  local  limits  involves  labor 
and  analytical  costs  to  determine  the 
relative  contribution  of  each  industrial 
discharger  and  to  set  limits  which  will 
be  protective  of  the  treatment  works,  the 
workers,  and  the  receiving  environment. 
Several  POTWs  contacted  in  EPA's 
survey  indicated  that  establishment  of 
more  effective  national  pretreatment 
standards  would  help  them  avoid  these 
significant  costs.  In  addition,  they 
indicated  that  where  local  limits  are  still 
required,  stricter  national  pretreatment 
standards  will  bolster  the  vaUdity  of  the 
limits  they  set.    < 

Furthermore,  reducing  the  discharge 
of  toxic  pollutants  reduces  the 
likelihood  that  the  POTW  effluents  will 
exhibit  excessive  toxicity.  When  POTW 
effluent  exhibits  excessive  toxicity,  the 
POTW  must  enact  a  rigorous,  costly 
analytical  program  to  identify  and 
reduce  the  source  of  toxicity. 

/.  Other  Unquantified  Benefits 

The  above  benefit  analyses  focus 
mainly  on  identified  compounds  with 
quantifiable  toxic  or  carcinogenic 
efiiects.  This  leads  to  a  potentially  large 
imderestimation  of  benefits,  since  some 
significant  pollutant  characterizations 
are  not  considered.  For  example,  the 
analyses  do  not  include  the  benefits 
associated  with  reducing  the  particulate 
load  (measured  as  TSS),  or  the  oxygen 
demand  (measured  as  BOD  and  COD)  of 
the  effluents.  TSS  loads  can  degrade 
ecological  habitat  by  reducing  light 
penetration  and  primary  productivity, 
and  from  accvunulation  of  solid  particles 
that  alter  benthic  spawning  grounds  and 
feeding  habitats.  BOD  and  COD  loads 
can  deplete  oxygen  levels,  which  can 
produce  mortality  or  other  adverse 
efiiacts  in  fish,  as  well  as  reduce 
biological  diversity. 

The  benefits  of  COD  reduction  extend 
beyond  reducing  oxygen  depletion, 
since  COD  also  represents  the  presence 
of  organic  chemicals  in  a  waste  stream. 
Due  to  a  lack  of  analytical  methods,  not 
all  of  the  compounds  represented  by 
COD  are  identified.  In  this  benefits 


«  This  benefit  is  a  result  of  the  CAA  MACT  Rule 
and/or  the  CWA  Rule. 


s  This  benefit  is  a  result  of  the  CAA  MACT  Rule 
and/or  the  CWA  Rule.  Reduction  of  occupational 
risk  at' five  POTWs  can  be  solely  attributed  to  the 
CWA  Rule. 
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assessment,  specifically  identified 
compounds  represent  only  2.2  million 
pounds  of  the  11.5  million  pounds  of 
CXDD  projected  to  be  removed.  This 
limits  the  estimate  of  benefits,  since  the 
analysis  relies  on  comparing  instream 
concentrations  to  established  criteria, 
and  there  are  obviously  no  estabUshed 
criteria  for  unidentified  compounds. 
However,  there  is  inherent  value  in 
reducing  pollutant  loads,  despite  (or 
perhaps  due  to)  the  lack  of  quantifiable 
effects. 

The  benefits  analyses  are  further 
limited  because  they  concentrate  on 
projected  excursions  from  established 
minimum  standards,  and  do  not  account 
for  protection  of  higher  quality 
conditions.  Likewise,  they  do  not 
account  for  prevention  of  future  impacts 
which  could  occur  due  to  increased 
effluent  loadings. 

g.  Summary  of  Benefits  from  Effluent 
Limitations  Guideline  Final  Rule 

EPA  estimates  that  the  annual 
monetized  benefits  resulting  fit)m  this 
final  efiluent  gmdelines  rule  will  range 
bom  $0.93  million  to  $14  million 
($1997).  This  range  includes  $0.34  to 
$1.2  million  that  cannot  be 
differentiated  between  the  effluent 
guidelines  nile^and  the  wastewater 
portion  of  the  MACT  standard.  Table 
XI.B.9.g  summarizes  these  benefits,  by 
category.  The  range  reflects  the 
imcertainty  in  evaluating  the  effects  of 
this  final  rule  and  in  placing  a  dollar 
value  on  these  effects.  As  indicated  in 
the  table,  these  monetized  benefits 
ranges  do  not  reflect  many  of  the  benefit 
categories  expected  to  result  under  this 
final  rule,  including  reduced 
noncarcinogenic  human  health  hazards; 
improved  ecological  conditions  from 
improvements  in  water  quality; 
improved  POTW  operations;  and 
improved  worker  health  and  safety  at 
POTWs.  Therefore  the  reported  benefit 
estimate  understates  the  total  benefits  of 
this  final  rule. 

h.  Benefits  of  the  MACT  Rule 

The  CAA  MACT  Rule  wrill  regulate  an 
estimated  101  facilities.  The  Rule  is 
expected  to  produce  environmental  and 
human  health  benefits  due  to  reductions 
in  fugitive  air  emissions  from  four 
planks:  wastewater,  process  vents, 
storage  tanks,  and  equipment  leaks.  EPA 
conducted  analyses  on  the  23  facilities 
covered  under  the  wastewater  plank, 
based  on  site-specific  raw  loadings  data 
bom  the  1990  Pharmaceuticals  Section 
308  Questionnaire.  These  analyses  were 
conducted  using  the  same 
methodologies,  within  the  same 
limitations,  as  those  conducted  to 
evaluate  the  CWA  Rule  as  discussed  in 


the  previous  Sections.  Data  on  emission 
reductions  bom.  the  other  planks  were 
obtained  by  OAQPS,  however,  a 
detailed  benefit  analysis  of  these  planks 
was  not  conducted  due  to  data 
limitations  (specifically,  the  lack  of  site- 
specific  data). 

Within  these  limitations,  the 
estimated  benefits  are  as  follows: 

Reduced  Emissions  of  Ozone  Precursors 

EPA  estimates  that  the  final  MACT   , 
Rule  will  produce  benefits  due  to 
reductions  in  fugitive  VOC  emissions 
bom  wastewater,  process  vents,  storage 
tanks,  and  equipment  leaks  at 
pharmaceutical  manufacturing  facilities. 
Considering  the  wastewater  plank  only, 
EPA  estimates  that  the  annual 
monetized  benefits  range  from  $1.2 
million  to  $45  million  ($1997).  These 
benefits  are  based  on  estimated 
emission  reductions  in  VOC  emissions 
in  nonattainment  areas  alone,  and  in 
both  nonattainment  and  attainment 
areas  (2,057  Mg  to  16,619  Mg, 
respectively). 

The  annual  monetized  adverse 
environmental  impacts  for  these  23 
facilities  due  to  increases  in  PM 
emissions  is  estimated  by  EPA  at 
$56,000  ($1997).  This  value  is  based  on 
an  estimated  increase  in  PM  emissions 
of  4.2  Mg.  EPA  also  estimates  that  the 
annual  monetized  adverse 
environmental  impacts  for  these  23 
facilities  due  to  increases  in  SO2 
emissions  due  to  the  final  MACT  Rule 
range  bom  $65,000  to  $143,000  based 
on  an  estimated  increase  in  SO2 
emissions  of  11.0  Mg  (10.6  Mg  eastern 
U.S.,  and  0.4  Mg  western  U.S.). 

The  total  monetized  air  benefits  bom 
reductions  of  ozone  precursors  bom 
wastewater,  after  correction  for  PM  and 
SO2  increases,  range  from  $1.0  million 
to  $45  miUion  ($1997). 

In  addition,  based  on  the  analysis  of 
the  101  pharmaceutical  manufacturing 
facilities  covered  by  the  MACT  rule, 
EPA  estimates  that  the  reductions  in 
fugitive  VOC  emissions  from  process 
vents,  storage  tanks,  and  equipment 
leaks  would  result  in  a  range  of  annual 
monetized  air  benefits  of  $0.77  million 
to  $11  million  ($1997).  These  benefits 
are  based  on  estimated  reductions  in 
VOC  emissions  in  nonattainment  areas 
alone,  and  in  both  nonattainment  and 
attainment  areas  (1,278  Mg  to  4,027  Mg, 
respectively).  Adverse  impacts  due  to 
increased  energy  consumption  from 
control  of  these  planks  are  not 
quantified  due  to  data  limitations.  The 
total  monetized  benefits  from  reductions 
in  VOC  emissions  from  all  four  planks 
are  estimated  to  be  $1.8  million  to  $56 
million  ($1997). 


Reduced  Human  Health  Cancer  Risk 

The  estimated  monetized  value  of  the 
human  health  benefits  bom  cancer  risk 
reductions  due  to  reductions  in  fugitive 
air  emissions  from  wastewater  ranges 
bom  $2.1  million  to  $11  million  ($1997) . 
annually.  This  is  based  on  EPA 
estimates  that  the  MACT  Rule  will 
result  in  0.88  cancer  cases  avoided  per 
year  nationwide,  considering  an 
inhalation  exposure  route.  EPA  also 
expects  that  reduced  loadings  to  surface 
waters  will  improve  water  quality  and 
thus  reduce  cancer  risk  to  the  exposed 
populations  bom  consiunption  of 
contaminated  drinking  water  and  fish 
tissues. 

EPA  estimates  that  cancer  risk  Will  be 
further  reduced  due  to  reductions  in 
fugitive  air  emissions  from  process 
vents,  storage  tanks,  and  equipment 
leaks.  However,  these  reductions  were 
not  quantified  due  to  lack  of  site- 
specific  data. 

Reduced  Noncarcinogenic  Human 
Health  Hazard 

EPA  estimates  that  reductions  in 
fugitive  afr  emissions  bom  wastewater 
are  expected  to  result  in  reduced 
systemic  hazard  to  370.000  individuals 
due  to  reduced  exposure  to  four 
identified  toxic  pollutants.  EPA  also 
expects  that  reductions  in  fugitive  air 
emissions  frtim  process  vents,  storage 
tanks,  and  equipment  leaks  will  result 
in  reduced  systemic  hazard.  However, 
EPA  does  not  quantify  these  benefits 
due  to  data  limitations.  No  systemic 
hazard  reductions  are  expected  to  result 
frbm  reduced  exposure  to  contaminated 
fish  tissue  or  drinking  water. 

Improved  Ecological  Conditions  and 
Recreational  Activity 

EPA  estimates  that  the  annual 
monetized  recreational  benefits  to 
anglers  associated  with  the  expected 
changes  in  water  quality  at  two 
locations  range  bom  $230,000  to 
$820,000  ($1997).  The  annual 
monetized  intrinsic  benefits  to  the 
general  public  range  bom  at  least 
$115,000  to  $410,000  ($1997).  These 
benefits  are  a  result  of  the  CAA  MACT 
Rule  and/or  the  CWA  Rule.  These 
monetized  benefits  cannot  be  solely 
attributed  to  the  MACT  Rule. 

Improved  POTW  Operations 

Inhibition  problems  are  projected  by 
EPA  to  occur  at  three  POTWs  for  five 
pollutants  under  current  conditions. 
Inhibition  problems  are  projected  to 
remain  at  the  same  three  POTWs  for 
three  of  these  pollutants.  The  benefits 
cannot  be  solely  attributed  to  the  MACT 
Rule. 
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Additionally,  the  MACT  Rule  is 
expected  to  reduce  health  risks  to 
POTW  workers.  This  rule  is  estimated  to 
reduce  occupational  risks  at  four 
POTWs.  However,  these  benefits  cannot 
be  solely  attributed  to  the  MACT  Rule. 


Sununary  of  Benefits  From  MACT  Final 
Rule 

EPA  estimates  that  the  aimual 
monetized  benefits  resulting  from  the 
MACT  final  rule  will  range  from  at  least 
$3.9  million  to  $67  milUon  ($1997). 
Additional  annual  monetized  benefits 
that  cannot  be  solely  attributed  to  the 


CAA  portion  of  this  final  rule  will  range 
fit>m  $0.34  milUon  to  $1.2  million 
($1997).  Table  VI.B.9.h  summarizes 
these  benefits,  by  category.  As  explained 
previously  in  Section  g,  the  expected 
benefit  estimate  understates  the  total 
benefits  of  the  MACT  rule.  The  estimate 
is  further  constrained  by  data 
limitations. 


Table  VI.B.9.G.— Potei»4Tial  Economic  Benefits  From  Final  Effluent  Umitations  Guidelines  for  the 

Pharmaceutical  Industry 


Benefit  category 


Reduced  Emissions  of  Ozone  Precursors » 

Reduced  Cancer  Risk ; 

Reduced  Noncardnogenic  Hazard 

Improved  Ecological  Conditions  ~ 

Improved  Recreational  Activity  „„....„.„....... _».......„.. 

Improved  Intrinsic  Value  

Improved  POTW  Operations  (Inhibition  and  Sludge  Contamination) 
Improved  Occupational  Conditions  at  POTWs 


Total  Monetized  Benefits • ■■ $0.93  to  $14.0. 


Millions  of  1997 
dollars  per  year 


-$0.20  to  $92. 
$0.35  to  S1 .9. 
Unquantified. 
Unquantified. 
$0.52  to  $1.8. 
$0.26  to  $0.9Z 
Unquantified. 
Unquantified. 


Note:  These  benefits  include  a  portion  of  recreational  and  intrinsic  monetized  benefits  attributed  to  the  CAA  Rule.  Speofirally,  two  facilities  in- 
cluded in  the  modeling  were  required  to  have  MACT  strippers  and  were  also  costed  for  additional  strippers  to  meet  the  CWA  effluent  guidelines^ 
Overall  removals  due  to  these  strippers  cannot  be  differentiated  t)etween  MACT  and  CWA  requirements.  These  tvm  faalites  represent  a  total  of 
$0.34  to  $12  million  based  on  improved  recreational  activity  and  improved  intrinsic  value. 

Table  VI. B.9.H.— Potential  Economic  Benefits  From  CAA  MACT  Rule  for  the  Pharmaceutical  Industry 


Benefit  category 


Reduced  Emissions  of  Ozone  Precursors 

Reduced  Cancer  Risk  -.. 

Reduced  f^oncarcinogenk:  Hazard  .._ 

Improved  Ecological  Conditions 

Improved  POTW  Operations  (Inhibitton  and  Sludge  Contaminatkxi) 

Improved  Occupational  Condittons  at  POTWs - 

Total  Monetized  Benefits  


MiHions  of  1997  doNars  par  year 


Wastewater 


$1.0  to  $45  .. 

$2.1  to  $11  .. 

Unquantified 

Unquantified 

Unquantified 

Unquantified 

$3.1  to  $56  .. 


Other  fugitive  emis- 


SKXtS' 


$0.77  to  $11$ 
Unquantified  .. 
Unquantified  .. 
Unquantified  .. 
Unquantified  .. 
Unquantified  .. 
$0.77  to  $11  .. 


Total  t>er>efits 


$1.8  to  $56. 

$2.1  to  $11. 

Unquantified. 

Unquantified. 

Unquantified. 

Unquantified. 

$3.9  to  $67. 


_L 


Mndudes  pnx:ess  vents,  Storage  tar*s,  and  equipment  leaks.  ^    ^..  r.  .     «    .^^    «.    ..     .     i 

Notes:  These  benefits  exdude  a  portion  of  the  recreational  and  intrinsk:  monetized  benefits  attnbuted  to  the  CAA  Rule.  SpeoficaHy  twofaali- 
ties  included  in  the  modeling  were  required  to  have  MACT  strippers  and  were  also  costed  for  additional  shippers  to  meet  the  CWA  effluwit 
gukleiines  Overall  removals  due  to  these  strippers  cannot  be  differentiated  between  MACT  and  CWA  requirements.  These  two  laaWies  rep- 
r^ent  a  total  of  $0.34  to  $1 2  miHton  do«ars,  based  on  improved  recreattonal  activity  and  improved  intnnsk:  value. 
The  benefits  analysis  for  the  MACT  Rule  is  partwulariy  limited  due  to  data  constraints. 


Vn.  Non-Water  Quality  Environmental 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  Sections  304(b) 
and  306  of  the  Act  call  for  EPA  to 
consider  the  non-water  quality 
environmental  impacts  of  effluent 
limitations  gmdelines  and  standards. 
Accordingly,  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  and 
energy  consiunption. 


A.  Air  Pollution 

EPA  estimated  the  impacts  of  the 
selected  technology  options  for  the 
existing  source  BAT  and  PSES 
regulations  and  the  technology  basis  for 
the  MACT  standard  on  air  emissions. 
EPA  considered  emissions  of  HAPs  and 
non-HAPs  as  well  as  criteria  air 
pollutants  (CO.  Nox,  SO2  and 
particulate  matter)  in  its  analysis.  EPA 
estimates  that  the  MACT  standards 
steam  strippers  will  reduce  air 
emissions  of  HAPs  and  non-HAPs  at 
direct  and  indirect  subcategory  A  and  C 
facilities  by  14.1  and  41.4  million  lbs. 


per  year,  respectively.  No  emission 
reductions  have  been  estimated  for  B 
and  D  subcategory  direct  and  indirect 
dischargers  as  the  result  of  the  MACT 
standard  because  these  facilities  are  not 
"major  sources"  of  hazardous  air 
pollutants  (HAPs)  (defined  as  facilities 
with  total  annual  emissions  of  HAPs 
greater  than  25,000  metric  tons).  EPA 
has  estimated  the  reduction  in  air 
emissions  of  HAPs  and  non-HAPs  as  the 
result  of  steam  strippers  that  may  be 
installed  to  comply  with  PSES  for  VOC 
pollutants  for  A  and  C  and  B  and  D 
subcategory  facilities  to  be  10.7  and  3.3 
million  lbs.  per  year,  respectively.  With 
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respect  to  criteria  pollutants,  EPA 
estimates  that  as  a  result  of  steam 
generation  requirements  for  PSES  steam 
strippers,  emissions  of  criteria 
pollutants  will  increase  by  616.000 
pounds  per  year. 

B.  Solid  Waste 

EPA  has  estimated  the  increases  in 
solid  waste  generation  as  from  the  use 
of  advanced  biological  treatment  (the 
basis  for  BPT/BCT  limitations),  and 
steam  stripping  technology  (the  basis  for 
PSES).  EPA  also  estimated  an  increase 
in  waste  hydrogen  chloride  due  to 
scrubber  liquor  generated  by  facilities 
with  wastewater  containing  ammonia. 
EPA  estimates  that  compliance  with 
the  BPT/BCT  limitations  will  increase 
the  mass  of  wastewater  treatment  sludge 
by  subcategories  A  and  C  and  B  and  D 
direct  dischargers  by  343  and  194  tons 
per  year,  respectively.  Compliance  with 
BAT  ammonia  and  organic  limitations 
by  A  and  C  subcategory  plants  is 
expected  to  increase  wastewater  sludge 
generation  by  308  tons  per  year.  No 
increase  in  sludge  generation  is 
expected  as  the  resuh  of  the 
subcategories  B  and  D  BAT  COD 
limitations  because  these  limitations  are 
equivalent  to  the  BPT  COD  limitations 
and  there  are  no  BAT  organic 
compound  limitations  for  these 
subcategories.  EPA  does  expect  that 
indirect  discharging  A  and  C  facilities 
will  generate  an  increase  in  waste 
aqueous  hydrogen  chloride  resulting 
from  the  use  of  wet  hydrogen  chloride 
scrubbers  to  control  air  emissions  from 
steam  strippers  used  to  remove 
ammonia  from  wastewater.  EPA 
estimates  that  waste  aqueous  hydrogen 
chloride  generation  will  increase  by  283 
tons  per  year. 

Compliance  with  PSES  subcategory  A 
and  C  and  subcategory  B  and  D  facilities 
is  expected  to  increase  the  amount  of 
waste  solvents  generated.  This  increase 
in  waste  solvent  generation  is  due  to  the 
waste  solvents  recovered  from  the  in- 
plant  steam  stripping  operations  at  these 
facilities.  EPA  anticipates  that  10.600 
and  3,310  tons/yr  of  waste  solvents  will 
be  generated  at  subcategory  A  and  C  and 
B  and  D  facilities,  respectively. 

Ten  of  the  pollutants  being  regulated 
by  BAT  limitations  and  pretreatment 
standards  are  solvents  listed  as 
hazardous  waste  constituents  (F0002, 
F0003.  and  F0005)  under  40  CFR 
261.31.  These  pollutants  are  acetone,  4- 
methyl-2-pentanone  (MIBK),  ethyl 
acetate,  methanol,  benzene,  toluene, 
xylenes,  methylene  chloride, 
chlorobenzene,  and  o-dichlorobenzene. 
EPA  is  promulgating  PSES  for  nine  of 
these  pollutants  and  has  included  costs 
for  disposal  of  all  overheads  from  steam 


stripping  as  hazardous  wastes  in  its 
steam  stripping  cost  estimates.  As  noted 
above,  EPA  has  estimated  increased 
sludge  generation  as  a  result  of 
compliance  with  BAT  limitations  for  29 
pollutants  including  the  10  pollutants 
listed  above.  EPA  has  assumed  that  this 
sludge  will  be  incinerated  in  developing 
its  final  BAT  cost  estimates,  but  does 
not  believe  that  the  increased  sludge 
generated  will  be  considered  as 
hazardous. 

C.  Energy  Requirements 

EPA  has  estimated  the  energy  impacts 
on  the  pharmaceutical  manufacturing 
industry  associated  with  compliance 
with  the  final  BPT.  BAT  and  PSES 
regulations.  The  Agency  estimates  that 
electrical  usage  would  increase  for 
subcategory  A  and  C  and  subcategory  B 
and  D  facilities  by  5.9  x  10^  and  1.07  x 
10^  kilowatt  hours  (kWh)  as  the  result 
of  the  final  BPT  and  BAT  regulations. 
This  increase  is  equivalent  to  a  0.1 
percent  increase  above  current  electrical 
usage  by  the  industry.  EPA  also 
estimated  the  increase  in  electrical 
usage  as  the  result  of  increased  steam 
generation.  The  increased  steam 
generation  is  required  to  operate  the 
steam  strippers  that  EPA  anticipates 
will  be  installed  to  comply  with  the 
pretreatment  standards  for  VOCs.  (The 
impacts  of  the  BPT  and  BAT  regulations 
on  electrical  usage  for  steam  generation 
are  negligible).  EPA  estimates  that 
electrical  usage  for  steam  generation 
will  increase  for  subcategories  A  and  C 
and  subcategories  B  and  D  indirect 
dischargers  by  454  x  10*  and  58.8  x  10* 
kWh,  respectively.  The  total  of  these 
two  increases  in  electrical  usage  is 
equivalent  to  an  eight  percent  overall 
increase  in  electrical  usage  above 
current  levels. 

VIII.  Regulatory  Implementation 

The  purpose  of  this  section  is  to 
provide  assistance  and  direction  to 
permit  writers  and  control  authorities  to 
aid  in  their  implementation  of  this 
regulation  and  its  unique  compliance 
alternative.  This  section  also  discusses 
the  relationship  of  upset  and  bypass 
provisions,  variances  and  modifications, 
and  analytical  methods  to  the  final 
limitations  and  standards. 

A.  Implementation  of  the  Limitations 
and  Standards 

Upon  the  promulgation  of  these 
regulations,  the  effluent  limitations  for 
the  appropriate  subcategoiy  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  issued  to  direct  dischargers  in 
the  pharmaceutical  manufacturing 
industry.  In  addition,  the  pretreatment 


standards  are  directly  applicable  to 
indirect  dischargers. 

Permit  writers  and  pretreatment 
authorities  need  to  be  aware  of  special 
circumstances  involving  compliance 
with  the  cyanide  limitations  and 
standards,  ammonia  pretreatment 
standards,  pH  monitoring  and  the 
portion  of  nonprocess  wastewater  in  the 
final  effluent,  in  the  case  of  the  cyanide 
limitations  and  standards,  EPA 
determined  that  the  monitoring  point 
for  purposes  of  compliance  with  the 
cyanide  will  generally  be  in-plant  at  a 
point  before  the  cyanide-bearing 
wastewaters  are  commingled  with 
noncyanide-bearing  waste  streams  in 
accordance  EPA  permit  and 
pretreatment  program  regulations  at  40 
CFR  122.44(i)(l)(iii)  for  direct 
dischargers  and  §  403.6(e)  for  indirect 
dischargers.  These  regulations  allow 
permit  writers  and  pretreatment  control 
authorities  to  establish  in-plant 
monitoring  points  for  regulated 
pollutants  in  cases  where  it  is 
impractical  or  infeasible  to  monitor  at 
the  normal  end-of-pipe  monitoring 
point  e.g.,  because  the  regulated 
pollutant  is  not  detectable  at  the  end-of- 
pipe.  This,  in  turn,  is  the  result  of  the 
wastewater  stream  bearing  the  regulated 
pollutant  being  commingled  with 
significantly  higher  volume  streams  not 
bearing  the  regulated  pollutant.  EPA's 
analysis  of  vvaste  stream  flow  data,  from 
subcategories  A  and  C  facilities 
containing  cyanide  in  their  wastewaters, 
indicate  that  the  volume  of  cyanide- 
bearing  wastewaters  is,  on  average,  less 
than  2.1  percent  of  the  total  process 
wastewater  flow  and  that  all  but  two  of 
the  facilities  required  to  monitor  for 
cyanide  do  so  at  an  in-plant  monitoring 
point.  Facilities  that  can  demonstrate 
that  it  is  not  impractical  or  infeasible  to 
monitor  for  cyanide  at  the  normal  end- 
of-pipe  point,  i.e.,  cyanide  can  be 
detected  at  the  end-of-pipe  point,  may 
do  so. 

In  coimection  with  the  ammonia 
pretreatment  standards  being 
promulgated  for  subcategories  A  and  C, 
EPA  has  determined  that  the  pollutant 
ammonia  does  not  passthrou^  POTWs 
that  possess  nitrification  capability.  As  ' 
a  result,  ammonia  pretreatment 
standards  would  not  apply  to 
subcategories  A  and  C  industrial  users 
that  discharge  to  these  POTWs.  In  order 
to  provide  guidance  to  pretreatment 
authorities,  EPA  describes  the  treatment 
system  requirements  under  which 
nitrification  is  considered  to  occur  in 
section  17  of  the  final  TDD  and  defines 
the  basis  for  considering  a  POTW  to 
have  acceptable  nitrification  capability 
in  §  439.1  of  the  final  rule.  POTWs  that 
nitrify  should  impose  local  limits  for 
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ammonia  if  they  believe  that  the 
ammonia  load  from  the  pharmaceutical 
industrial  user(s)  will  nevertheless  pass 
through  their  facilities  (see  40  CFR 
403.5). 

During  the  post-proposal  period,  EPA 
has  received  comments  from  industry 
commenters  that  complying  with  the  pH 
requirements  100  percent  of  the  time 
when  using  continuous  monitoring  is 
not  practical  for  many  facilities.  Direct 
discharging  pharmaceutical  facilities  are 
reqmred  by  today's  final  regulation  to 
maintain  effluent  pH  in  the  6.0-9.0 
range.  The  general  pretreatment 
regulations  specifically  in  40  CFR 
403.5(b)(2),  set  a  pH  minimiun  of  5.0, 
except  in  certain  design  conditions,  but 
do  not  set  an  upper  boundary.  EPA  has 
addressed  the  problem  of  random 
excursions  at  40  CFR  401.17  for  direct 
discharging  facilities.  This  regulation 
recognizes  that  random  excursions  from 
the  pH  range  (6.0-9.0)  may  occiu-  in  the 
process  of  continuous  monitoring  and 
these  random  excursions  should  not  be 
treated  as  violations.  EPA  is  developing 
a  proposal  for  a  similar  provision  for 
indirect  dischargers  and  expects  to 
propose  this  provision  by  the  end  of  this 
year. 

In  implementing  the  final  limitations 
and  standards,  permit  writers  need  to 
account  for  the  facility's  nonprocess 
wastewater  contained  in  the  effluent 
being  discharged  in  developing  either 
mass  or  concentration  based  permit 
limits.  As  discussed  previously,  in 
section  IV  of  this  preamble,  the  final 
limitations  and  standards  are  developed 
firom  data  sets  from  plants  which  had 
less  than  25  percent  nonprocess 
wastewater  in  the  total  plant  discharge. 
The  flow  basis  of  the  final  limitations 
and  standards  is  discussed  in  section  13 
of  the  TDD.  In  addition,  examples  of 
BPT  and  BAT  permit  limit  calculations 
involving  different  plant  flow 
configurations  are  provided  in 
Appendix  A  to  the  TDD.  In  addition, 
permitting  authorities  have  requested 
clarification  on  whether  certain 
operations  performed  at  pharmaceutical 
facilities  would  cause  those  facilities  to 
be  regulated  under  additional  effluent 
guidelines.  Specifically,  guidance  has 
been  requested  in  cases  where 
pharmaceutical  facilities,  during  routine 
maintenance  and  cleaning  periods,  use 
acid  containing  solutions  on  or  in 
stainless  steel  processing  equipment. 
Some  permitting  authorities  have 
inquired  whether  these  operations  are 
considered  passivation  operations 
which  would  place  the  wastewater 
generated  during  such  cleaning 
operations  under  the  limitations  set 
forth  by  40  CFR  Part  433,  the  Metal 
Finishing  Point  Source  Category.  The 


Food  and  Drug  Administration  requires 
that  pharmaceutical  products  must  be  of 
high  purity  and  cannot  be  contaminated 
with  dirt,  biological  organisms,  or 
corrosion  products.  The  pharmaceutical 
production  equipment  includes  many 
interconnected  pipes,  storage  vessels, 
and  reactors.  Most  of  the  piping  system 
and  tanks  are  fabricated  from  austenitic 
stainless  steel  similar  to  AISI  304.  The 
Agency  is  aware  of  several 
pharmaceutical  facilities  which  clean 
production  equipment  with  a  mild 
alkaline  "soap"  followed  by  a  flush  wdth 
an  acid  containing  solution.  Some  of 
these  acid  solutions  contain  nitric  acid. 
The  alkaline  cleaner/acid-rinse 
operation  is  usually  performed  during 
plant  shut-downs  or  routine 
preventative  maintenance.  Because 
much  of  the  plant  piping  is  fabricated 
from  austenitic  stainless  steel,  and  such 
stainless  steels  are  known  to  be 
"passivated"  using  nitric  acid  solutions, 
it  has  been  asked  if  the  nitric-acid-based 
process  used  by  the  pharmaceutical 
facilities  would  be  considered 
"passivation"  or  "cleaning"  for  the 
purpose  of  regulation  under  the  40  CFR 
Part  433  Metal  Finishing  regulation. 
liie  "Development  Docimient  for 
Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards  for  the 
Metal  Finishing  Point  Source  Category" 
describes  the  "coating"  unit  operation, 
which  includes  "passivation",  as  one  of 
the  six  key  "trigger"  processes,  while 
the  "cleaning"  operation  description 
includes  a  discussion  of  acid  cleaning  as 
an  operation  that  is  not  one  of  the  six 
"trigger"  processes.  For  a  process 
wastestream  to  be  regulated  under  40 
CFR  Part  433,  a  facility  must  perform 
one  of  the  six  "trigger"  operations.  To 
determine  the  status  of  the  alkaline 
"soap"/acid-based  operations  performed 
at  pharmaceutical  facilities,  key 
provisions  of  the  "passivation"  and 
"cleaning"  definitions  were  reviewed. 
From  the  definitions  provided  in  the 
Development  Doctmient  "passivation" 
is  a  process  in  which  iron  particles  are 
removed  from  a  surface,  while  a 
protective  coating  is  formed.  "Cleaning" 
is  a  process  in  which  acid  can  be  used 
in  combination  with  detergent  to 
remove  soil  fttjm  metal  surfaces.  Based 
on  these  definitions  from  the  Metal 
Finishing  Development  Document,  the 
process  conducted  at  pharmaceutical 
facilities  should  be  considered  cleaning 
for  the  following  three  reasons: 

1.  The  processes  in  question  use  both 
acid  and  detergent. 

2.  The  processes  in  question  are  not 
used  to  remove  imbedded  iron  particles. 

3.  The  processes  in  question  are  not 
used  to  form  a  coating  on  stainless  steel 
piping.  (This  conclusion  can  be  reached 


based  on  the  inherent  vulnerability  of 
non-passivated  stainless  to  corrosion.  If 
the  pipes  in  this  system  were  not 
already  passivated,  they  would  corrode 
during  the  production  operations  and 
contaminate  the  pharmaceutical 
products.) 

For  the  reasons  listed  above,  the 
pharmaceutical  production  operations 
performed  at  these  facilities  should  be 
considered  "acid  cleaning"  and  non 
"passivation"  with  respect  to  40  CFR 
Part  433  Metal  Finishing.  Because  the 
facilities  only  perform  "acid  cleaning" 
and  not  "passivation"  there  is  no  metal 
finishing  "trigger"  process  performed  at 
the  facility  and  therefore  the  facility 
would  not  be  regulated  using  40  CFR 
Part  433. 

B.  Upset  and  Bypass  Pmvisions 

A  recurring  issue  is  whether  industry 
limitations  and  standards  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass". 
An  upset,  sometimes  called  an 
"excursion,"  is  an  unintentional  and 
temporary  noncompliance  with 
technology  based  effluent  limitations 
occurring  for  reasons  beyond  the 
reasonable  control  of  the  permittee.  EPA 
believes  that  upset  provisions  are 
necessary  to  recognize  an  affirmative 
defense  for  an  exceptional  incident. 
Because  technology-based  limitations 
can  require  only  what  properly 
designed,  maintained  and  operated 
technology  can  achieve,  it  is  claimed 
that  liability  for  such  situations  is 
improper. 

While  an  upset  is  an  imintentional 
episode  diuing  which  effluent 
limitations  are  exceeded,  a  bypass  is  an 
act  of  intentional  noncomphance  during 
which  wastewater  treatment  facilities 
are  circimivented  in  emergency 
situations. 

EPA  has  both  upset  and  bypass 
provisions  in  NPDES  permits,  and  has 
promulgated  NPDES  and  pretreatment 
regulations  which  include  upset  and 
bypass  provisions.  (40  CFR  122.41(m). 
122.41(n)  and  40  CFR  403.16  and 
403.17.)  The  upset  provision  establishes 
an  upset  as  an  affirmative  defense  to 
prosecution  for  violation  of  technology- 
based  effluent  limitations.  The  bypass 
provision  provides  that  EPA  may 
enforce  against  facilities  that  bypass 
except  where  necessary  to  prevent  loss 
of  life,  personal  injury,  or  severe 
property  damage;  there  were  no  feasible 
alternatives;  or  permittee  submitted 
notices  as  required  under  122.41(n)(3). 

C.  Variances  and  Modifications 

Upon  the  promulgation  of  these 
regulations,  the  effluent  limitations  for 
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the  appropriate  subcategory  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  issued  to  direct  dischargers  in 
the  pharmaceutical  manufacturing 
industry.  In  addition,  the  pretreatment 
standards  are  directly  applicable  to 
indirect  dischargers. 

1.  Fundamentally  Different  Factors 
Variances 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding 
limitations  is  EPA's  "fundamentally 
different  factors"  ("FDF")  variance  (40 
CFR  Part  125  Subpart  D).  This  variance 
recognizes  factors  concerning  a 
particular  discharger  which  are 
fundamentally  different  from  the  factors 
considered  in  this  rulemaking.  Although 
this  variance  clause  was  set  forth  in 
EPA's  1973-197&  effluent  guidelines,  it 
is  now  included  in  the  NPDES 
regulations  and  not  the  specific  industry 
regulations.  (See  44  FR  32854,  32893 
[Jiine  7, 1979]  for  an  explanation  of  the 
"fundamentally  different  factors" 
variance).  The  procedures  for 
application  for  a  BPT  FDF  variance  are 
set  forth  at  40  CFR  122.21(m)(l)(I)(A). 

Dischargers  subject  to  the  BAT 
limitations  and  PSES  in  these  final 
regulations  may  also  apply  for  an  FDF 
variance,  under  the  provisions  of  sec. 
301(n)  of  the  Act,  which  regulates  BAT, 
BCT,  and  PSES  for  existing  sources 
pretreatment  FDFs.  (See  40  CFR  122.21 
and  40  CFR  403.13,  respectively)  In 
addition,  BAT  limitations  for 
nonconventional  pollutants  may  be 
modified  under  sec.  301(c)  (for 
economic  reasons)  and  301(g)  (for  water 
quality  reasons)  of  the  Act.  Under  sec. 
301(1)  of  the  Act,  these  latter  two 
statutory  modifications  are  not 
applicable  to  "toxic"  or  conventional 
pollutants. 

2.  Removal  Credits 

Congress,  in  enacting  Section  307(b) 
of  the  CWA,  recognized  that,  in  certain 
instances,  POTWs  could  provide  some 
or  all  of  the  treatment  of  an  industrial 
user's  wastestream  that  would  be 
required  pursuant  to  the  pretreatment 
standard.  Consequently,  Congress 
established  a  discretionary  program  for 
POTWs  to  grant  "removal  credits"  to 
their  indirect  dischargers.  The  credit,  in 
the  form  of  a  less  stringent  pretreatment 
standard,  allows  an  increased  amount  of 
pollutants  to  flow  from  the  indirect 
discharger's  facility  to  the  POTW. 

Section  307(b)  of  the  CWA  establishes 
a  three-part  test  for  obtaining  removal 
credit  authority  for  a  given  pollutant. 
Removal  credits  may  be  authorized  only 
if  (1)  the  POTW  "removes  all  or  any  part 
of  such  toxic  pollutant,"  (2)  the  POTW's 
ultimate  discharge  would  "not  violate 


that  effluent  limitation,  or  standard 
which  would  be  applicable  to  that  toxic 
pollutant  if  it  were  discharged"  directly 
rather  than  through  a  POTW  and  (3)  the 
POTW's  discharge  would  "not  prevent 
sludge  use  and  disposal  by  such 
(PO'TW)  in  accordance  with  section 
(405).  .  .  ."  Section  307(b). 

EPA  has  promulgated  removal  credit 
regulations  in  40  CFR  403.7.  The  United 
States  Court  of  Appeals  for  the  Third 
Circuit  has  interpreted  the  statute  to 
require  EPA  to  promulgate 
comprehensive  sewage  sludge 
regulations  before  any  removal  credits 
could  be  authorized.  NRDCv.  EPA,  790 
F.2d  289,  292  (3rd  Cir.  1986)  cert, 
denied.  479  U.S.  1084  (1987).  Congress 
made  this  explicit  in  the  Water  Quality 
Act  of  1987  which  provided  that  EPA 
could  not  authorize  any  removal  credits 
imtil  it  issued  the  sewage  sludge  use 
and  disposal  regulations  required  by 
section  405(d)(2)(a)(ii). 

Section  405  of  the  CWA  requires  EPA 
to  promulgate  regulations  which 
establish  standards  for  sewage  sludge 
when  used  or  disposed  for  various 
purposes.  These  standards  must  include 
sewage  sludge  management  standards  as 
well  as  niunerical  limits  for  pollutants 
which  may  be  present  in  sewage  sludge 
in  concentrations  which  may  adversely 
affect  public  health  and  the 
environment.  Section  405  requires  EPA 
to  develop  these  standards  in  two 
phases.  On  February  19, 1993,  EPA 
published  the  Round  One  sewage  sludge 
regulations  establishing  standards, 
including  numerical  pollutant  limits,  for 
the  use  and  disposal  of  sewage  sludge. 
58  FR  9248.  EPA  established  pollutant 
limits  for  ten  metals  when  sewage 
sludge  is  applied  to  land,  for  three 
metals  when  it  is  disposed  of  at  surface 
disposal  sites  and  for  seven  metals  and 
total  hydrocarbons,  a  surrogate  for 
organic  pollutant  emissions,  when 
sewage  sludge  is  incinerated.  These 
requirements  are  codified  at  40  CFR  Part 
503. 

At  the  same  time  EPA  promulgated 
the  Round  One  regulations,  EPA  also 
amended  its  pretreatment  regulations  to 
provide  that  removal  credits  would  be 
available  for  certain  pollutants  regulated 
in  the  sewage  sludge  regulations.  See  58 
FR  at  9386.  The  amendments  to  Part  403 
provide  that  removal  credits  may  be 
made  potentially  available  for  the 
following  pollutants: 

(1)  If  a  POTW  applies  its  sewage 
sludge  to  the  land  for  beneficial  uses, 
disposes  of  it  on  surface  disposal  sites 
or  incinerates  it,  removal  credits  may  be 
available,  depending  on  which  use  or 
disposal  method  is  selected  (so  long  as 
the  POTW  complies  with  the 
requirements  in  Part  503).  When  sewage 


sludge  is  applied  to  land,  removal 
credits  may  be  available  for  ten  metals. 
When  sewage  sludge  is  disposed  of  on 
a  surface  disposal  site,  removal  credits 
may  be  available  for  three  metals.  When 
the  sewage  sludge  is  incinerated, 
removal  credits  may  be  available  for 
seven  metals  and  for  57  organic 
pollutants.  See  40  CFR 
403.7(a)(3)(iv)(A). 

(2)  In  addition,  when  sewage  sludge  is 
used  on  land  or  disposed  of  on  a  surface 
disposal  site  or  incinerated,  removal 
credits  may  also  be  available  for 
additional  pollutants  so  long  as  the 
concentration  of  the  pollutant  in  sludge 
does  not  exceed  a  concentration  level 
established  in  Part  403.  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  two 
additional  metals  and  14  organic 
pollutants.  When  the  sewage  sludge  is 
disposed  of  on  a  surface  disposal  site, 
removal  credits  may  be  available  for 
seven  additional  metals  and  13  organic 
pollutants.  When  the  sewage  sludge  is 
incinerated,  removal  credits  may  be 
available  for  three  other  metals.  See  40 
CFR403.7(a)(3)(iv)(B). 

(3)  When  a  POTW  disposes  of  its 
sewage  sludge  in  a  municipal  solid 
waste  landfill  that  meets  the  criteria  of 
40  CFR  Part  258  (MSWLF),  removal 
credits  may  be  available  for  any 
pollutant  in  sewage  sludge.  See  40  CFR 
403.7{a)(3)(iv)(C). 

Thus,  given  compliance  with  the 
requirements  of  EPA's  removal  credit 
regulations,  following  promulgation  of 
the  pretreatment  standards  in  today's 
rule,  removal  credits  may  be  authorized 
for  any  pollutant  subject  to  pretreatment 
standards  if  the  applying  POTW 
disposes  of  its  sewage  sludge  in  a 
MSWLF  that  meets  the  requirements  of 
40  CFR  Part  258.  Currently  there  are  two 
pretreatment  programs  authorized  to 
issue  removal  credits.  EPA  is  not 
promulgating  pretreatment  standards  for 
metals,  thus  removal  credits  for  metals 
are  not  applicable.  Given  compliance 
with  §  403.7,  removal  credits  may  be 
available  for  the  following  organic 
pollutants  (depending  on  the  method  of 
use  or  disposal)  if  the  POTW  uses  or 
disposes  of  its  sewage  sludge:  benzene, 
chloroform,  1,2-dichloroethane, 
methylene  chloride  and  toluene. 

D.  Analytical  Methods 

Section  304(h)  of  the  Act  directs  EPA 
to  promulgate  guidelines  establishing 
test  methods  for  the  analysis  of 
pollutants.  These  methods  are  used  to 
determine  the  presence  and 
concentration  of  pollutants  in 
wastewater,  and  are  used  for 
compliance  monitoring  and  for  Hling 
applications  for  the  NPDES  program 
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under  40  CFR  122.21. 122.41. 122.44 
and  123.25.  and  for  the  implementation 
of  the  pretreatment  standards  under  40 
CFR  403.10  and  403.12.  To  date.  EPA 
has  promulgated  methods  for 
conventional  pollutants,  toxic 
pollutants,  and  for  some 
nonconventional  pollutants.  The  five 
conventional  pollutants  are  defined  at 
40  CFR  401.16.  Table  I-B  at  40  CFR  Part 
136  Hsts  the  analytical  methods 
approved  for  these  pollutants.  The  65 
toxic  metals  and  organic  pollutants  and 
classes  of  pollutants  are  defined  at  40 
CFR  401.15.  From  the  list  of  65  classes 
of  toxic  pollutants  EPA  identified  a  list 
of  126  "Priority  Pollutants."  This  list  of 
Priority  Pollutants  is  showm,  for 
example,  at  40  CFR  Part  423,  Appendix 

,  A.  The  list  includes  non-pesticide 
organic  pollutants,  metal  pollutants, 
cyanide,  asbestos,  and  pesticide 
pollutants.  Currently  approved  methods 
for  metals  and  cyanide  are  included  in 
the  table  of  approved  inorganic  test 
procedures  at  40  CFR  136.3.  Table  I-B. 
Table  I-C  at  40  CFR  136.3  lists  approved 
methods  for  measurement  of  non- 
pesticide  organic  pollutants,  and  Table 
I-D  lists  approved  methods  for  the  toxic 
pesticide  pollutants  and  for  other 
pesticide  pollutants.  Dischargers  must 
use  the  test  methods  promulgated  at  40 
CFR  136.3  or  incorporated  by  reference 
in  the  tables,  when  available,  to  monitor 
pollutant  discharges  from  the 
pharmaceutical  manufacturing  industry, 
unless  specified  otherwise  by  the 
permitting  authority. 

As  a  part  of  today's  final  rule,  EPA  is 
promulgating  additional  test  methods 
for  the  additional  pollutants  to  be 
regulated  under  Part  439  by  adding  a 
new  Table  IF  at  40  CFR  136.3  listing  test 
methods  for  the  pharmaceutical 
pollutants.  To  support  the  Part  439 
regulations  at  the  time  of  proposal.  EPA 
published  test  methods  developed 
specifically  for  the  pharmaceutical 
industry  in  a  compendium  entitled. 
"Analytical  Methods  for  the 
Determination  of  Pollutants  in 
Pharmaceutical  Manufacturing  Industry 
Wastewater,"  EPA-821-B-94-001. 
These  proposed  test  methods  were 
discussed  in  the  proposed  rule.  The 
proposed  test  methods  have  been 
revised  in  response  to  public  comment 
and  the  revised  test  methods  are 
available  for  monitoring  some  pollutants 
covered  by  today's  final  rule.  The 
revised  test  methods  have  been 
published  in  a  revised  compendium  (the 
"Pharmaceutical  Methods 
Compendium,  Revision  A";  EPA-621- 
B-98-016  [A,  July  1998]  vnth  the  same 

.  title  as  the  proposed  compendium.  EPA 
does  not  anticipate  that  any  dischargers 


from  industrial  categories  other  than  the 
pharmaceutical  manufacturing  industry 
will  ever  need  to  monitor  for  die 
additional  pollutants  (vdth  methods 
listed  in  Table  IF). 

In  addition,  EPA  is  allowing  use  of 
applicable  drinking  water  methods  that 
have  been  promulgated  at  40  CFR  part 
141  and  use  of  ASTM  Methods  D3371, 
D3695,  and  D4763,  for  monitoring  of  the 
pollutants  included  in  this  rulemaking. 
The  final  rule  allows  for  use  of  these 
additional  test  methods  for  several 
reasons:  (1)  it  allows  greater  flexibility 
in  monitoring  as  requested  by  some 
commenters;  (2)  it  conforms  use  of 
methods  in  EPA's  drinking  water  and 
wastewater  programs,  (3)  it  moves 
toward  a  performance-based 
measurement  system,  and  (4)  it  allows 
use  of  technical  standards  as 
contemplated  by  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA;  see  Section  IX.C). 

For  pollutants  to  be  monitored  under 
today's  final  rule,  EPA  has  included  a 
new  table  of  methods  in  §  136.3(a).  The 
methods  in  this  table  are  in  addition  to 
other  methods  approved  at  40  CFR 
136.3.  The  listed  methods  are 
incorporated  by  reference  into  this  rule. 

Wim  the  allowed  use  the  methods 
included  in  the  new  Table  IF  at  40  CFR 
136.3,  in  addition  to  those  already 
approved  in  other  Tables  at  40  CFR 
136.3,  EPA  believes  that  dischargers  in 
the  pharmaceutical  manufacturing  point 
source  category  will  have  great 
flexibility  in  selection  of  a  method  for 
monitoring  the  pollutants  being 
regulated  in  today's  final  rule. 

On  October  6, 1997.  EPA  published  a 
Notice  of  the  Agency's  intent  to 
implement  a  Performance  Based 
Measurement  System  (PBMS)  in  all  of 
its  programs  to  the  extent  feasible  (62 
FR  52098).  The  Agency  is  currently 
determining  the  specifics  steps 
necessary  to  implement  PBMS  in  its 
programs  and  preparing  an 
implementation  plan.  Final  decisions 
have  not  yet  been  made  concerning  the 
implementation  of  PBMS  in  water 
programs.  However.  EPA  is  currently 
evaluating  what  relevant  performance 
characteristics  should  be  specified  for 
monitoring  methods  used  in  the  water 
programs  under  a  PBMS  approach  to 
ensure  adequate  data  quality.  EPA 
would  then  specify  performance 
requirements  in  its  regulations  to  ensure 
that  any  method  used  for  determination 
of  a  regulated  analyte  is  at  least 
equivalent  to  the  performance  achieved 
by  other  currently  approved  methods. 
EPA  expects  to  publish  its  PBMS 
implementation  strategy  for  water 
programs  in  the  Federal  Register  by  the 
end  of  calendar  year  1998. 


Once  EPA  has  made  its  final 
determinations  regarding 
implementation  of  PBMS  in  programs 
under  the  Clean  Water  Act,  EPA  would 
incorporate  specific  provisions  of  PBMS 
into  its  regulations,  which  may  include 
specification  of  the  performance 
characteristics  for  measurement  of  the 
regulated  pollutants  in  today's  final 
rule. 

DC.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  effect  of  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition. 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
rule  is  a  "significant  regulatory  action" 
As  such,  this  action  was  submitted  to 
OMB  for  review.  Changes  made  in 
response  to  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

B.  Regulatory  Flexibility  Act  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA) 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq..  as  amended 
by  SBREFA.  EPA  generally  is  required 
to  conduct  a  regulatory  flexibility 
analysis  describing  the  impact  of  the 
regulatory  action  on  small  entities  as 
part  of  the  rulemaking.  However,  under 
section  605  (b)  of  the  RFA,  EPA  is  not 
required  to  prepare  the  regulatory 
flexibility  analysis  if  EPA  certifies  that 
the  rule  will  not  have  a  significant 
economic  imp>act  on  a  substantial 
number  of  small  entities. 
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Pursuant  to  section  605(b)  of  the  RFA, 
-the  Administrator  certiHes  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Nevertheless,  the  Agency  prepared  a 
small  business  analysis,  which  is 
presented  in  the  Economic  Analysis  for 
Final  Effluent  Guidelines  and  Standards 
for  the  Pharmaceutical  Industry  and 
summarized  in  Section  V.E.  of  this 
document.  Briefly,  EPA  estimates  that 
145  small  businesses  will  incur  costs  to 
comply  with  this  rule  (based  on  a  small 
business  deHnition  of  750  or  fewer 
employees  as  recommended  by  the  U.S. 
Small  Business  Administration).  EPA 
evaluated  the  compliance  costs  of  the 
regulatory  action  relative  to  the 
company's  annual  revenue.  When 
considering  the  effluent  limitations 
guidelines  and  standards  costs  only, 
four  sfnall  firms  are  estimated  to  incur 
annualized  compliance  costs  exceeding 
one  percent  of  revenue  and  no  firms  are 
estimated  to  incur  annualized 
compliance  costs  exceeding  three 
percent  of  revenue.  When  considering 
the  aggregate  costs  of  the  effluent 
limitations  guidelines  and  standards 
and  the  MACT  standards,  six  small 
firms  are  estimated  to  incur  annualized 
compliance  costs  exceeding  one  percent 
of  revenue  and  one  firm  is  estimated  to 
incur  annualized  compliance  costs 
exceeding  three  percent  of  revenue.  No 
firms  are  expected  to  incur  annualized 
compliance  costs  in  excess  of  four 
percent  of  revenue. 

Further,  EPA's  economic  achievability 
analysis  considers  the  potential  for 
facility  closure  and  corporate 
bankruptcy.  The  analysis  indicates  no 
disproportionate  effects  for  small 
businesses  compared  to  large 
businesses.  The  regulatory  action  is 
found  to  be  economically  achievable  for 
all  dischargers,  including  small 
businesses. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

D.  Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  activities 
requiring  an  infbrmation  collection 
request,  and  therefore,  no  information 


collection  request  was  submitted  to 
0MB  for  review  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  OMB  has  approved 
information  collection  requirements  for 
existing  regulations  (40  CFR  Part  439) 
and  assigned  OMB  Control  No.  2040- 
0110  in  connection  with  NPDES  related 
information  collection  requirements  and 
No.  2040-0009  in  connection  with 
pretreatment  information  collection 
requirements.  The  information 
collection  requirements  resulting  from 
the  regulations  being  promulgated  today 
are  covered  by  these  OMB  control 
numbers. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  eff'ects  of  their 
regulatory  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  Under  section  202  of  Uie  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
resuh  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  ahemative  other  than  the  least 
costly,  most  cost  effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  CWA 
rule  does  not  contain  a  Federal  mandate 


that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  or  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  EPA 
estimates  that  the  annual  compliance 
costs  to  the  private  sector  are  $61.0 
million  ($1996).  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 

202  and  205  of  UMRA.  EPA  has  also 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  and  thus,  this  rule  is  not 
subject  to  the  requirements  of  section 

203  of  UMRA.  Nevertheless,  EPA  has 
consulted  with  state  and  local 
governments  pertaining  to 
implementation  issues.  EPA's 
evaluation  of  their  comments  is 
reflected  in  the  final  rules. 

F.  Executive  Order  12875  Enhancing 
Intergovernmental  Partnership 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership,  on  October  28, 1993  (58  FR 
58093).  Under  Executive  Order  12875, 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local  or  Tribal 
government  unless  the  Federal 
government  provides  the  necessary 
funds  to  pay  the  direct  costs  incurred  by 
the  State,  local  or  Tribal  government  or 
EPA  provides  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  the  Agency's  prior 
consultation  and  written 
communications  with  elected  officials 
and  other  representatives  of  affected 
State,  local  and  Tribal  governments,  the 
nature  of  their  concerns,  and  an  Agency 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of    ' 
State,  local  and  Tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  As  discussed  above  in 
paragraph  IX.E,  this  regulation  would 
not  result  in  expenditures  to  state,  local 
and  tribal  governments  of  $100  million 
or  more  in  any  one  year.  The  discussion 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  that  precedes  this  paragraph 
applies  to  Executive  Order  12875  as 
well  and  is  incorporated  here  by 
reference.  Since  Uiis  rule  does  not 
impose  a  significant  imfunded  mandate 
on  governments  subject  to  this 
Executive  Order,  the  provisions  of  the 
Order  do  not  apply.  Nonetheless,  EPA 
did  consult  with  State  and  local 
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governments  during  development  of  this 
rule.  In  particular,  EPA  has  had 
niunerous  discussions  with 
representatives  of  the  North  Shore 
Sanitary  District  regarding  PSES  for 
pharmaceutical  plants.  In  addition,  EPA 
also  consulted  with  the  Puerto  Rico 
Aqueducts  and  Sewer  Authority 
(PRASA)  regarding  discharges  of  VOCs 
by  pharmaceutical  industrial  users.  In  ■ 
addition,  prior  to  the  proposal,  EPA  sent 
a  questionnaire  concerning 
pharmaceutical  discharges  to  a  number 
of  POTWs  receiving  significant  amounts 
of  these  discharges.  The  meeting 
summaries  and  questionnaire  responses 
may  be  found  in  the  record  of  this  rule. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  the  Agency  is  required  to 
use  volimtary  consensus  standards  in  its 
regulatory  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediu«s, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget 
(OMB),  an  explanation  of  the  reasons  for 
not  using  such  standards. 

EPA  performed  a  search  of  the 
technical  literature  to  identify  any 
applicable  analytical  test  methods  from 
industry,  academia,  voluntary 
consensus  standard  bodies,  and  other 
parties  that  could  measure  the  analytes 
in  this  rule.  EPA's  ?earch  revealed  that 
there  are  consensus  standards  for  many 
of  the  analytes  specified  in  the  tables  at 
40  CFR  136.3.  Even  prior  to  enactment 
of  the  NTTAA,  EPA  has  traditionally 
included  any  applicable  consensus  test 
methods  in  its  regtilations.  Consistent 
with  the  requirements  of  the  CWA, 
those  applicable  consensus  test  methods 
are  incorporated  by  reference  in  the 
tables  at  40  CFR  136.3.  The  consensus 
test  methods  in  these  tables  include 
American  Society  for  Testing  Materials 
(ASTM)  and  Standard  Methods. 

Today's  rule  requires  dischargers  to 
monitor  for  31  organic  pollutants, 
ammonia  nitrogen  and  COD.  Examples 
of  pollutants  with  consensus  methods 
promulgated  by  reference  in  today's  rule 
include  various  volatile  oiganics  such  as 
benzene,  chlorobenzene,  chloroform, 
chloromethane,  methylene  chloride,  and 
toluene.  In  addition,  EPA  developed 


several  test  methods  for  certain 
nonconventional  pollutants  not 
included  in  the  tables  at  40  CFR  136.3 
in  support  of  the  pharmaceutical  rule 
and  these  methods  were  discussed  in 
the  proposal.  Examples  of  the  pollutants 
for  which  methods  were  developed  are 
acetone,  cyclohexane,  diethylamine, 
ethanol  and  methylamine.  "The  test 
methods  being  promulgated  for  those 
pollutants  without  test  methods  listed  at 
40  CFR  136.3  are  EPA  Methods  1665. 
1666, 1667, 1671  and  1673  which  are 
foimd  in  a  Methods  Compendium,  and 
EPA  Method  8015.  EPA  notes  that  no 
applicable  consensus  methods  were 
found  for  those  pollutants. 

H.  Executive  Order  13045  and 
Protecting  Children's  Health 

The  Executive  Order  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that 
EPA  determines  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  the  E.0. 13045  as 
encompassing  only  those  regulatory 
actions  that  are  risk  based  or  health 
based,  such  that  the  analysis  required 
under  section  5-501  of  the  E.O.  has  the 
potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  E.O.  13045     • 
because  it  does  not  involve  decisions 
regarding  environmental  health  or  safety 
risks. 

X.  Summary  of  Public  Participation 

The  following  section  describes  the 
major  c6mments  on  the  proposed  rule 
and  the  NOA,  and  EPA's  responses.  The 
full  comment  summary  and  response 
document  can  be  found  in  the  public 
record  for  this  rulemaking. 

A.  Summary  of  Proposal  Comments  and 
Response  Summary 

Sixty  six  different  commenters 
provided  detailed  comments  on  all 
aspects  of  the  May  2, 1995  proposal.  In 
all,  the  comments  dealt  with  27  separate 
aspects  of  the  proposal.  In  this  comment 
and  response  siunmary,  only  major 
comments  and  responses  will  be 
summarized.  Responses  to  all  comments 
are  contained  in  the  Comment  Response 
Doounent  in  the  record  for  this  final 


rule.  In  selecting  comments  and 
responses  for  summary  in  this  section, 
the  Agency  has  selected  those  major  and 
controversial  issues  that  received 
considerable  numbers  and  types  of 
comments.  Alternatively,  comments  and 
responses  on  other  less  controversial 
issues  and  issues  where  EPA  essentially 
agrees  with  the  commenters  are  not 
included  in  the  comment  and  response 
summaries  below. 

Comment:  EPA's  decision  to  set  in- 
plant  limits  is  primarily  based  on 
controlling  air  emissions.  The 
appropriate  statutory  authority  for 
regulating  air  emissions  from 
wastewater  is  under  the  MACT  rule, 
therefore,  in-plant  wastewater  limits 
should  not  be  used  for  the  purpose  of 
controlling  air  emissions.  The  intention 
of  the  Clean  Water  Act  is  to  set  Umits 
at  the  end-of-pipe  to  protect  surface 
water  quality  and  POTW's  from  pass 
through  and  interference.  Application  of 
end-of-pipe  standards  and  limitations 
will  fulfill  this  intent. 

Response:  EPA  agrees  that  the 
intention  of  the  Clean  Water  Act  is  to  set 
limits  to  protect  surface  water  quality 
and  POTWs  from  pass  through  and 
interference.  EPA  is  promulgating 
effluent  limitations  guideUnes  and 
standards  for  which  compliance  will 
generally  be  monitored  end-of-pipe, 
except  for  cyanide.  EPA  has  the 
authority  to  control  any  pollutants 
found  in  wastewater.  Although  in-plant 
air  emissions  will  be  regulated  under 
the  MACT  standards  rule,  organic 
pollutants  in  wastewater  will  be 
controlled  by  this  effiuent  guidelines 
rule  using  limits  monitored  at  end-of- 
pipe  except  in  cases  where  end-of-pipe 
monitoring  is  impractical  as  authorized 
in  §122.45  or  §  403.6(e). 

Comment:  Oxygenated  organic 
solvents  such  as  methanol,  ethanol, 
acetone,  and  isopropanol  should  not  be 
regulated  by  pretreatment  standards 
bemuse  they  do  not  volatilize  in 
appreciable  amounts  and  do  not 
typically  pass  through  the  POTW  or 
interfere  with  POTW  operations. 

Response:  EPA  agrees  that  oxygenated 
organic  solvents  such  as  methanol, 
ethanol.  acetone  and  isopropanol  with 
Henry's  Law  Constants  less  than  1.0  x 
10~5atm/gmole/m3  will  not  volatihze  in 
appreciable  amoimts  in  POTWs  and 
sewers,  and  will  biodegrade  in  POTW 
biological  treatment  units  to  a  large 
extent.  EPA  has  made  this 
determination  based  on  information 
submitted  by  PhRMA  which  estimated— 
sewer  losses  of  VOCs  and  EPA  and 
PhRMA  empirical  sampling  and 
modeling  data  from  the  Barceloneta 
POTW  sampling  episode.  Based  on  an 
evaluation  of  this  data,  EPA  agrees  that 
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the  oxygenated  (alcohols  and  related) 
compounds  under  normal  conditions 
will  not  pass  through  or  interfere  with 
POTW  operations.  Therefore,  EPA  is  not 
promulgating  categorical  pretreatment 
standards  for  these  pollutants  for  the 
pharmaceutical  industry.  However, 
local  control  authorities  can  set  local 
limits  for  these  compounds  to  take  care 
of  any  site  specific  pass  through  or 
interference  problems  that  may  occur 
(§403.5.b.2). 

Comment:  Steam  stripping  with 
distillation  is  not  a  demonstrated 
treatment  technology  for  the 
pharmaceutical  industry  since  the 
Agency  has  not  demonstrated  the 
performance  of  this  technology  for  any 
pollutant  other  than  methanol  and  the 
data  set  used  for  proposing  limits  and 
standards  was  generated  during 
treatment  of  a  clean  process  wastewater 
which  is  not  representative  of  typical 
industry  process  wastewaters. 

Response:  EPA  agrees  that  the 
distillation  data  set  used  at  proposal  for 
setting  limitations  and  standards  based 
on  steam  stripping  with  distillation  for 
alcohols  were  generated  during 
treatment  of  a  wastewater  for  a  process 
which  generated  mostly  methanol  in  the 
wastewater.  EPA  has  not  used  these 
performance  dat^a  in  the  calculation  of 
final  BAT  limitations  for  the  alcohols. 
Since  the  alcohols  are  not  being 
regulated  at  PSES  or  PSNS  because  they 
do  not  pass  through  or  interfere  with  the 
POTW  operation,  use  of  steam  stripping 
with  distillation  technology  is  not  an 
issue. 

Comment:  Solgar  is  a  small  business 
with  process  wastewater  flow  of 
approximately  100  gallons  per  day. 
They  manufacture  vitamins  of  natural 
origin  and  are  not  under  the  jurisdiction 
of  the  FDA.  The  definition  of 
Subcategory  D  includes  products  and 
processes  covered  by  SIC  No.  2833 
(Medical  and  Botanical  Products).  Being 
a  regulated  facility  creates  an  adverse 
economic  effect  because  of  the  operating 
costs  related  to  permitting,  sampling, 
analysis  and  reporting.  EPA  should 
consider  exempting  such  facilities  from 
the  definition  of  pharmaceutical 
manufacturing. 

Response:  EPA  has  estimated 
compliance  costs  for  all  of  the 
pharmaceutical  manufacturing  facilities 
which  discharge  pollutants  for  which 
effluent  limitations  and  standards  have 
been  developed.  If  a  facility  does  not 
discharge  regulated  pollutants,  the 
compliance  costs  connected  with 
sampling  and  analysis  will  be  minimal. 
Permitting  costs  were  not  included  in 
the  cost  estimates  because  these  costs 
would  be  incurred  by  all  dischargers 
regardless  of  category  and  are  not 


specific  to  this  regulation.  EPA  does  not 
believe  that  small  facilities  such  as  the 
one  described  in  the  comment  will 
incur  significant  costs  in  complying 
with  the  final  rule.  In  a  part  of  the 
economic  analysis  for  this  rule,  special 
emphasis  was  placed  on  small 
businesses  as  required  by  the  Regulatory 
Flexibility  Act.  Results  of  this  analysis 
showed  that  there  are  no  significant 
adverse  impacts  on  small  facilities  or 
firms.  (See  the  Economic  Analysis 
Report) 

Comment:  Facilities  should  not  be 
required  to  monitor  for  constituents  that 
they  do  not  use.  In  lieu  of  annual 
testing,  facilities  could  submit  annual 
(or  on  other  frequencies)  certifications 
regarding  the  constituent  used  or 
expected  in  the  wastewater  based  on  a 
review  of  all  raw  materials  used  and  an 
assessment  of  all  chemical  processes 
used,  considering  resulting  products 
and  by-products.  This  would  avoid 
incorrect  data  created  by  inflow  of 
contaminated  groundwater  in  facility 
sewers.  Most  commenters  supported  the 
certification  approach. 

Response:  EPA  agrees  that  facilities 
should  not  be  required  to  monitor  for 
constituents  that  they  do  not  use.  EPA 
disagrees  that  in  lieu  of  annual  testing, 
facilities  could  submit  annual 
certifications  regarding  the  constituents 
used  or  expected  in  the  wastewater 
based  on  a  review  of  all  raw  materials 
used  and  an  assessment  of  all  chemical 
processes  used.  Facilities  will  not  have 
permit  limits  or  be  required  to  monitor 
regularly  for  constituents  not  used  in 
their  pharmaceutical  processes,  and 
EPA  agrees  that  most  commenters 
support  the  certification  approach.  In 
cases  where  groundwater  may  be 
contaminated  by  regulated  pollutants 
which  are  not  used  in  manufacturing 
operations  at  a  facility,  the  facility 
should  submit  groundwater  sampling 
data  along  with  the  other  certification 
information  to  avoid  regular  monitoring 
for  these  regulated  pollutants. 

Comment:  Provisions  d  and  f  of  the 
applicability  section  of  the  Preamble, 
Section  IV.B,  would  have  the  effect  of 
extending  the  applicability  of  the 
proposed  regulations  to  many  diagnostic 
products  listed  in  SIC  Code  2835.  The 
processes  used  in,  and  the  wastewater 
produced  from  the  manufacture  of  many 
of  these  products  is  substantially 
different  from  products  listed  in  SIC 
code  no.  2833,  2834.  and  2836.  EPA 
should  define  applicability  by  SIC  code, 
without  the  exceptions  contained  in 
provisions  d  and  f,  and  excluding  SIC 
code  no.  2835.  Provisions  d  and  f  will 
be  difficult  to  administer  because  they 
are  based  on  subjective  determinations. 


Response:  Defining  applicability 
strictly  by  SIC  code  could  result  in 
considerable  amounts  of  wastewater  at 
some  facilities  not  being  covered  by  any 
categorical  limitations  and  standards 
and  therefore  the  Agency  has  not 
adopted  this  approach  in  the  final 
regulation.  The  Agency  agrees  that 
regulatory  decisions  based  on 
applicability  section  IV.B.f.  may  require 
a  subjective  judgement  by  the  permit 
writer  or  pretreatment  authority  with 
regard  to  the  nature  of  the  wastewater 
generated  by  the  manufacture  of  the 
products  in  question.  In  order  to  remove 
any  ambiguity  that  may  be  associated 
with  this  appUcability  section,  EPA  has 
revised  the  applicability  provision  of 
the  final  rule  in  439.1. 

B.  Summary  of  Notice  of  Availability 
Comments  and  Responses 

EPA  received  comments  on  the 
August  8, 1997  Notice  of  Availability 
from  25  commenters  regarding  seven 
major  topics  and  35  subtopics.  A 
summary  of  the  major  comments  and 
EPA  responses  is  provided  below. 
Responses  to  all  of  the  comments  are 
contained  in  the  Comment  Response 
Document  in  the  record  for  this  final 
rule. 

Comment:  The  commenters  support 
Option  1  for  PSES  and  PSNS  that 
provided  for  compliance  with  the 
MACT  standards  plus  some  regular 
monitoring.  Option  1  will  reduce 
redundant  regulation,  needless  cost,  ' 
confusion,  and  potentially  contradictory 
rulemakings. 

Response:  EPA  disagrees  with  the 
commenters.  EPA  is  promulgating 
PSES/PSNS  limitations  based  on  Option 
2  because  this  option  controls  VOC 
wastewater  discharges  from 
pharmaceutical  wastewaters  that  are  not 
controlled  by  the  final  MACT  standard 
for  the  pharmaceutical  industry. 
Therefore,  EPA  does  not  believe  that 
selecting  Option  2  will  result  in  a 
redundant,  confusing,  and  potentially 
contradictory  regulation.  EPA  is 
directed  to  control  pollutants  found  in 
wastewater  that  pass  through  or 
interferes  with  POTWs.  EPA  has  taken 
into  account  the  effects  of  the  MACT 
rule  in  estimating  the  compliance  costs 
for  the  industry  to  meet  the  final 
effluent  guidelines  and  standards. 

Comment:  The  commenters  believe 
EPA  should  also  exclude  benzene  and  o- 
dichlorobenzene  fi"om  coverage  imder 
this  regulation  because  they  are  each 
discharged  by  only  one  plant.  The  fact 
that  a  pollutant  is  a  priority  pollutant  is 
not  justification  for  regulating  it  when  it 
is  foimd  at  a  small  niunber  of  sources 
within  an  industrial  point  source 
category.  EPA  excluded  20  priority 
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pollutants  from  regulation  by  tbe 
Organic  Cbemicals,  Plastics,  and 
Synthetic  Fibers  (OCPSF)  effluent 
guidelines  under  the  authority  of 
Paragraph  8(a)(iii)  of  the  then  applicable 
consent  decree  (Table  VI-3.  OCa»SF 
Development  Document,  EPA  440/1-87/ 
009).  Another  reason  for  excluding 
benzene  is  that  the  one  plant  that 
currently  discharges  this  chemical  has 
permanently  shut  down  the  process 
generating  diis  pollutant. 

Response:  Benzene  and  o- 
dichlorobenzene  were  reported  in  the 
1990  Questioimaire  as  discharged  from 
one  facility;  however,  EPA  sampling 
data  found  they  were  present  at  more 
than  one  facility.  Using  industry 
suppUed  data,  EPA  has  determined  that 
benzene  and  o-dichlorobenzene  were 
discharged  in  1990  at  quantities  of 
approximately  120,200  and  21,500  lbs 
per  year,  respectively,  well  above  the 
3,000  lbs/year  small  discharge  limit  and 
there  are  estimated  removals  in  excess 
of  1000  lbs/year.  Both  criteria  that  are 
used  to  determine  which  pollutants  are 
excluded  from  this  regulation.  In 
addition,  given  the  variable  nature  of 
the  pharmaceutical  industry,  EPA  has 
not  excluded  pollutants  from  regulation 
that  may  be  present  at  more  that  one 
facility.  Benzene  is  a  good  case  in  point, 
since  even  though  only  one  fadUty 
identified  it  as  discharged  in  1990,  it 
was  found  to  be  present  in  10  of  the 
samples  taken  by  EPA  in  August  1996 
at  the  Barceloneta  Regional  Wastewater 
Treatment  Plant,  which  is  a  POTW  that 
receives  predominately  pharmaceutical 
wastewaters. 

Comment:  Several  conunenters  will 
be  requesting  fundamentally  different 
factor  (FDF)  variances  for  ammonia 
production  because  EPA  has  not 
properly  developed  nitrification-based 
BAT  ammonia  limits.  (1)  EPA  did  not 
properly  identify  facilities  that  may 
have  to  treat  ammonia,  (2)  it  excluded 
data  from  the  biological  nitrification 
database  for  plants  that  had  influent 
ammonia  concentrations  of  greater  than 
100  mg/L,  (3)  it  assiuned  ammonia  in 
process  wastewaters  are  all  ammonium 
hydroxide  and  not  ammoniiun  nitrate  or 
ammonium  phosphate,  (4)  and  it  did  not 
consider  the  efl'ects  of  high  organic 
nitrogen  loading  present  with  high 
ammonia  nitrogen  loading.  Because  of 
the  incorrect  chemistry  and  engineering 
assiunptions,  EPA  has  overestimated  the 
feasibility  to  meet  the  proposed  BAT 
Umits  on  ammonia-nitrogen.  Therefore, 
commenters  would  request  that  EPA 
handle  wastewater  discharges  of 
ammonia-nitrogen  from  certain  facilities 
in  a  fundamentally  different  manner. 

Response:  In  response  to  point  one, 
EPA  has  identified  all  faciUties  that  may 


have  to  treat  ammonia  from  information 
provided  in  the  1990  questionnaire 
responses  and  data  submissions 
provided  in  response  to  the  proposal. 
With  regard  to  point  two,  the  five  plant 
data  sets  used  to  develop  the  final  limits 
included  numerous  influent  ammonia 
concentration  points  greater  than  100 
mg/L.  With  regard  to  point  three,  EPA 
has  converted  all  ammonium  salt  and 
hydroxide  loadings  to  NH3  nitrogen 
loadings.  In  response  to  point  foiu*,  EPA 
did  consider  the  effect  of  the  presence 
of  high  organic  ammonia  along  with 
high  ammonia  nitrogen  with  respect  to 
achieving  compUance  vdth  the  final 
ammonia  limitations.  EPA  has 
concluded  that  ability  of  nitrification 
systems  to  nitrify  ammonia  is  not 
affected  by  large  loadings  of  organic 
amines  because  these  compounds  are 
biodegraded  to  ammonia  in  the 
advanced  biological  treatment  along 
with  other  carbonaceous  waste.  The 
anunonia  thus  generated  .is  then 
nitrified  in  the  nitrification  system.  In 
certain  cases,  where  organic  amine 
levels  are  sufficiently  high,  two-stage 
nitrification  will  be  necessary.  The 
limitations  and  standards  for  ammonia 
in  the  final  rule  were  determined  using 
all  of  the  data  (one  and  two  stage),  after 
comparing  the  single  stage  and  two 
stage  performance  data,  and  then  setting 
the  limits  at  the  levels  that  were 
reflected  by  the  data  bases  being 
examined  separately.  In  conclusion, 
EPA  costed  compliance  with  the  limits 
by  two-stage  nitrification,  and  believes 
the  final  BAT  limits  based  on  two  stage 
nitrification  technology  are  appropriate. 

Appendix  A  to  the  Preamble — Lists  of 
Abbreriatioiis,  Acron3^in8,  Defintioiis 
and  Other  Terais  Used  in  This 
Document 

I.  Definitions,  Acronyms,  and  Abbreviatioiis 

1990  Detailed  Questionnaire— The  1990 
Pharmaceutical  Manufacturing  Survey.  A 
questionnaire  sent  by  EPA  to  certain  fecilities 
in  the  phannaceutical  manufacturing 
industry  in  Septeml>er  1991  to  gather 
technical  and  financial  information.  The 
questionnaire  was  sent  to  those  facilities 
likely  to  be  affected  by  promulgation  of 
revised  effluent  limitations  guidelines, 
pretreatment  standards,  and  new  source 
performance  standards  for  this  industry. 

Administrator — ^The  Administrator  of  the 
U.S.  Environmental  Protection  Agency. 

Agency*— The  U.S.  Environmental 
Protection  Agency.  Mass  loading  at  the 
relevant  point  of  measurement). 

Average  monthly  discharge  limitation — 
The  highest  allowable  average  of  "daily 
discharges"  over  a  calendar  month, 
calculated  as  the  sum  of  all  "daily 
discharges"  measured  during  a  calendar 
month  divided  by  the  number  of  "daily 
discharges"  measured  during  that  month. 


BAT— The  best  available  technology 
economically  achievable,  as  described  in 
Section  3046)(2)  of  the  Clean  Water  Act. 

Bench-scale  operation — Laboratory  testing 
of  materials,  methods,  or  processes  on  a 
small  scale,  such  as  on  a  laboratory 
worktable. 

BCTT— The  best  conventional  pollutant 
control  technology,  as  described  in  section 
304(b)(4)  of  the  Clean  Water  Act. 

BiZ>-^ackground  Information  Docimient, 
which  presents  the  technical  basis  for  air 
pollution  controls  under  the  Clean  Air  Act. 

Biological  and  Natural  Extraction — ^The 
chemical  and  physical  extraction  of 
pharmaceutically  active  ingredients  from 
natural  sources  such  as  plant  roots  and 
leaves,  animal  glands,  and  parasitic  fungi. 
The  process  operations  involving  biolc^cal 
and  natural  extraction  define  sul>cat^ory  B 
(40  CFR  Part  439,  subpart  B). 

BMP  or  BKfPs — Best  management  practices, 
as  described  in  section  304(e)  of  the  Clean 
Water  Act. 

BODi — ^Five-Day  Biochemical  Oxygen 
Demand.  A  measure  of  biochemical 
decomposition  of  organic  matter  in  a  water 
sample.  It  is  determined  by  measuring  the 
dissolved  oxygen  consumed  by 
microorganisms  to  oxidize  the  organic 
contaminants  in  a  water  sample  under 
standard  laboratory  conditions  of  five  days 
and  20"^  BODs  is  not  related  to  the  oxygen 
requirements  in  chemical  combustion. 

BPT— The  best  practicable  control 
technology  currently  available,  as  described 
in  section  304(b)(1)  of  the  Qean  Water  Act. 

CAA— Clean  Air  Act  The  Air  Pollution 
Prevention  and  Control  Act  (42  U.S.C  7401 
et  seq.),  as  amended,  inter  alia,  by  the  Clean 
Air  Act  Amendments  of  1990  (Pub.  L.  101- 
549, 104  Stat.  2399). 

Chemical  Synthesis — ^The  process(es)  of 
using  a  chemical  reaction  or  a  series  of 
chemical  reactions  to  manufacture 
pharmaceuUcally  active  ingredients.  The 
chemical  synthesis  process  operations  define 
subcategory  C  (40  CFR  Part  439,  subpart  Q. 

Ciariper—A.  treatment  unit  designed  to 
remove  suspended  materials  from 
wastewater,  typically  by  sedimentation. 

CH — Abbreviation  for  total  cyanide. 

COD — Chemical  oxygen  demand  (COD) — A 
nonconventional  bulk  parameter  that 
measures  the  total  oxygen-consuming 
capacity  of  wastewater.  This  parameter  is  a 
measure  of  materials  in  water  or  wastewater 
that  are  iHodegradable  and  materials  that  are 
resistant  (refractory)  to  biodegradation. 
Refractory  compounds  slowly  exert  demand 
on  downstream  receiving  water  resources. 
Certain  of  the  compounds  measured  by  this 
parameter  have  been  found  to  have 
carcinogenic,  mutagenic,  and  similar  adverse 
effects,  either  singly  or  in  combination.  It  is 
expressed  as  the  amount  of  oxygen  consumed 
by  a  chemical  oxidant  in  a  specific  test 

Condensate — Any  material  that  has 
condensed  from  a  gaseous  phase  into  a  liquid 
phase. 

Controlled-release  discharge — A  discharge 
that  occurs  at  a  rate  that  is  intentionally 
varied  to  accommodate  fluctuations  in 
receiving  stream  assimilative  capacity  or  for 
other  reasons. 

Conventional  pollutants— The  pollutants 
identified  in  section  304(a)(4)  of  tiie  Clean 
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Water  Act  and  the  regulations  thereunder 
(i.e.,  biochemical  oxygen  demand  (BODs), 
total  suspended  solids  (TSS),  oil  and  grease, 
fecal  coliform  and  pH). 

CWi4— Clean  Water  Act.  The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
(33  U.S.C.  1251  et  seq.),  as  amended,  inter 
alia,  by  the  Clean  Water  Act  of  1977  (Pub.  L. 
95-217)  and  the  Water  Quality  Act  of  1987 
(Pub.  L.  100-4). 

Daily  discharge — ^The  discharge  of  a 
pollutant  measured  during  any  calendar  day 
or  any  24-hour  period  that  reasonably 
represents  a  calendar  day  for  purposes  of 
sampling.  For  pollutants  with  limitations 
expressed  in  units  of  mass,  the  daily 
discharge  is  calculated  as  the  total  mass  of 
the  pollutant  discharged  over  the  day.  For 
pollutants  with  limitations  expressed  in 
other  units  of  measurement,  the  daily 
discharge  is  calculated  as  the  average 
measurement  of  the  p)ollutant  over  the  day. 

Direct  discharger — A  facility  that 
discharges  or  may  discharge  treated  or 
untreated  process  wastewaters,  non-contact 
cooling  waters,  or  non-process  wastewaters 
(including  stormwater  nino^  into  waters  of 
the  United  States. 

Effluent — ^Wastewater  discharges. 

Effluent  limitation — Any  restriction, 
incKiding  schedules  of  compliance, 
established  by  a  State  or  the  Administrator 
on  quantities,  rates,  and  concentrations  of 
chemical,  physical,  biological,  and  other 
constituents  which  are  discharged  from  point 
sources  into  waters  of  the  United  States,  the 
waters  of  the  contiguous  zone,  or  the  ocean. 

Emission — Passage  of  air  pollutants  into 
the  atmosphere  via  a  gas  stream  or  other 
means. 

EOP  effluent— Final  plant  effluent 
discharged  to  waters  of  the  United  States  or 
toaPOTW. 

EOP  treatment — End-of-pipe  treatment 
facilities  or  systems  used  to  treat  process 
wastewaters,  non-process  wastewaters 
(including  stormwater  runofO  after  the 
wastewaters  have  left  the  process  area  of  the 
facility  and  prior  to  discharge.  End-of-pipe 
treatment  generally  does  not  include 
facilities  or  systems  where  products  or  by- 
products are  separated  firom  process 
wastewaters  and  returned  to  the  process  or 
directed  to  air  emission  control  devices. 

EPA — ^The  U.S.  Environmental  Protection 
Agency. 

General  Provisions — General  Provisions  for 
nationaPemission  standards  for  hazardous  air 
pollutants  and  other  regulatory  requirements 
pursuant  to  section  112  of  the  Clean  Air  Act, 
as  amended  November  15, 1990.  The  General 
Provisions,  located  in  subpart  A  of  part  63  of 
title  40  of  the  Code  of  Federal  Regulations, 
codify  procedures  and  criteria  to  implement 
emission  standards  for  stationary  sources  that 
emit  (or  have  the  potential  to  emit)  one  or 
more  of  the  189  chemicals  listed  as 
hazardous  air  pollutants  in  section  112(b)  of 
the  Clean  Air  Act  as  amended  in  1990.  EPA 
published  the  NESHAP  General  Provisions  in 
the  Federal  Register  on  March  16, 1983  (59 
FR  12408).  The  term  General  Provisions  also 
refers  to  the  General  Provisions  for  the 
effluent  limitations  guidelines  and  standards 
proposed  today,  to  1^  located  at  40  CFR  part 
439. 


Fermentation — A  chemical  change  induced 
by  a  living  organism  or  enzyme,  specifically 
bacteria  or  the  microorganisms  occurring  in 
unicellular  plants  such  as  yeast,  molds,  or 
fungi.  Process  operations  that  utilize 
fermentation  to  manufacture 
pharmaceuticaliy  active  ingredients  define 
subcategory  A  (40  CFR  Part  439,  subpart  A). 
HAP— Hazardous  Air  Pollutant.  Any  of  the 
189  chemicals  listed  under  section  112(b)  of 
the  Clean  Air  Act 

WON— Hazardous  Organic  NESHAP.  As 
used  in  this  document,  it  refers  to  the 
standard  published  by  EPA  for  the  Synthetic 
Organic  Chemical  Manufactiu'ing  Industry 
(SOCMI)  on  April  22, 1994  (59  FR  19402). 

Incinerator — An  enclosed  combustion 
device  that  is  used  for  destroying  organic 
compounds.  Auxiliary  fuel  may  be  used  to 
heat  waste  gas  to  combustion  temperatures. 
Any  energy  recovery  section  present  is  not 
physically  formed  into  one  manufactured  or 
assembled  unit  with  the  combustion  section; 
rather,  the  energy  recovery  section  is  a 
separate  section  following  the  combustion 
section  and  the  two  are  joined  by  ducts  or 
connections  carrying  flue  gas. 

Indirect  discharger — A  facility  that 
discharges  or  may  discharge  wastewaters  into 
a  publicly  owned  treatment  works. 

In-plant  Control  Technologies — ^These 
include  controls  or  measures  applied  within 
the  manufoctuxing  process  to  reduce  or 
eliminate  pollutant  and  hydraulic  loadings; 
these  also  include  technologies,  such  as 
steam  stripping  and  cyanide  destruction, 
applied  directly  to  wastewater  generated  by 
manufacturing  processes. 

lU — Industrial  User.  Synonym  for  "Indirect 
Discharger." 

Junction  box-^A  manhole  access  point  to 
a  wastewater  sewer  system  or  a  lift  station. 

LTA — Long-term  average.  For  purposes  of 
proposed  effluent  limitations  guidelines  and 
standards,  average  pollutant  levels  achieved 
over  a  period  of  time  by  a  plant,  subcategory, 
or  technology  option.  LTAs  were  used  in 
developing  the  limitations  and  standards  in 
today's  proposed  regulation. 

MACT — Maximum  Achievable  Control 
Technology.  Technology  basis  for  the 
national  emission  standards  for  hazardous  air 
pollutants. 

Major  source — As  defined  in  section  112(a) 
of  the  Clean  Air  Act,  major  source  is  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area  and 
under  common  control  that  emits  or  has  the 
potential  to  emit,  considering  controls,  in  the 
aggregate  10  tons  per  year  or  more  of  any 
hazardous  air  pollutant  or  25  tons  per  year 
or  more  of  any  combination  of  hazardous  air 
pollutants. 

Maximum  daily  discharge  limitation — ^The 
highest  allowable  daily  discharge  of  a 
pollutant  measured  during  a  calendar  day  or 
any  24  hour  period  that  reasonably 
represents  a  calendar  day  for  purposes  of 
sampling. 

Mg — Megagram.  One  million  (10*)  grams, 
or  one  metric  ton. 

Metric  ton — One  thousand  (10*)  kilograms 
(abbreviated  as  kkg),  or  one  megagram.  A 
metric  ton  is  equal  to  2,204.5  pounds. 

Minimum  level — ^The  level  at  which  an 
analytical  system  gives  recognizable  signals 
and  an  acceptable  calibration  point 


Mixing/Compounding/Formulating — 
Processes  through  which  pharmaceuticaliy 
active  ingredients  are  put  in  dosage  forms. 
Processes  involving  mixing/compounding/ 
formulating  define  subcategory  D  (40  CFR 
part  439,  subpart  D). 

NESHAP— National  Emission  Standard  for 
Hazardous  Air  Pollutants.  Emission  standard 
promulgated  that  has  been  or  will  be 
promulgated  under  section  112(d)  of  the 
Clean  Air  Act  for  hazardous  air  pollutants 
listed  in  section  112(b)  of  the  Clean  Air  Act 
New  Source— As  defined  in  40  CFR  122.2, 
122.29,  and  403. 3(k),  a  new  source  is  any 
building,  structure,  facility,  or  installation 
from  which  there  is  or  may  be  a  discharge  of 
pollutants,  the  construction  of  which 
commenced  (1)  for  purposes  of  compliance 
with  New  Source  Performance  Standards, 
after  the  promulgation  of  such  standards 
being  proposed  today  under  CWA  section 
306;  or  (2)  for  the  purposes  of  compliance 
with  Pretreatment  Standards  for  New 
Sources,  after  the  publication  of  proposed 
standards  under  CWA  section  307(c),  if  such 
standards  are  thereafter  promulgated  in 
accordance  with  that  section. 

Nitrification — Nitrification  is  the  oxidation 
of  ammonium  salts  to  nitrites  (via 
nitrosomonas  bacteria)  and  the  further 
oxidation  of  nitrite  to  nitrate  via  nitrobacter 
bacteria.  Nitrification  can  be  accomplished  in 
either  a  single  or  two-stage  activated  sludge 
system.  Indicators  of  nitrification  capability 
are  (1)  biological  monitoring  for  ammonia 
oxidizing  bacteria  (AOB)  and  nitrite 
oxidizing  bacteria  (NOB)  to  determine  if 
nitrification  is  occurring,  and  (2)  analysis  of 
the  nitrogen  balance  to  determine  if  nitrifying 
bacteria  reduce  the  amount  of  ammonia  and 
increase  the  amount  of  nitrite  and  nitrate. 
Nonconventional  pollutants — Pollutants 
that  are  neither  conventional  pollutants  nor 
toxic  pollutants. 

Non-detect  value — ^A  concentration-based 
measurement  reported  below  the  minimum 
level  that  can  reliably  be  measured  by  the 
analytical  method  for  the  pollutant. 

Non-water  quality  environmental  impact — 
An  enviroiunental  impact  of  a  control  or 
treatment  technology,  other  than  to  surface 
waters. 

NPDES— The  National  Pollutant  Discharge 
Elimination  System  authorized  under  section 
402  of  the  CWA.  The  Clean  Water  Act 
requires  NPDES  permits  for  discharge  of 
pollutants  from  any  point  source  into  waters 
of  the  United  States. 

NRDC — Natural  Resources  Defense  . 
Council. 

NSPS — New  Source  Performance 
Standards.  As  used  in  this  notice,  this  term 
refers  to  standards  for  new  sources  under 
section  306  of  the  CWA. 
OMB — Office  of  Management  and  Budget. 
Outfall — ^The  mouth  of  conduit  drains  and 
other  conduits  from  which  a  plant  discharges 
effluent  into  receiving  waters. 

Pharmaceuticaliy  active  inffvdient — ^Any 
substance  considered  to  be  an  active 
ingredient  by  Food  and  Drug  Administration 
regulations  (21  CFR  210.3(6)(7)). 

Pilot-scale  operation — ^The  trial  operation 
of  processing  equipment,  which  is  the 
intermediate  stage  between  laboratory 
experimentation  and  full-scale  operation  in 
the  development  of  a  new  process  or  product 
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Point  of  Determination — ^The  location 
where  the  process  wastewater  stream  exits 
the  pharmaceutical  process  equipment. 

Point  source  category^A  category  of 
sources  of  water  pollutants  that  are  included 
within  the  definition  of  "point  source"  in 
section  502(14)  of  the  Clean  Water  Act. 

Pollutant  (to  water) — Dredged  spoil,  solid 
waste,  incinerator  residue,  filter  backwash, 
sewage,  garbage,  sewage  sludge,  munitions, 
chemical  wastes,  biological  materials,  certain 
radioactive  materials,  heat,  wrecked  or 
discarded  equipment,  rock,  sand,  cellar  dirt, 
and  industrial,  municipal,  and  agricultural 
waste  discharged  into  water.  See  CWA 
section  502(6);  40  CFR  122.2. 

POTW  or  POrWs— Publicly  owned 
treatment  works,  as  defmed  at  40  CFR 
403.3(o]. 

Pretreatment  standard — A  regulation 
specifying  industrial  wastewater  effluent 
quality  required  for  discharge  to  a  POTW. 

Primary  fuel — ^The  fuel  that  provides  the 
principal  heat  input  to  a  combustion  device. 
To  be  considered  primary,  the  fuel  must  be 
able  to  sustain  operation  of  the  combustion 
device  without  the  addition  of  other  fuels. 

Priority  pollutants — ^The  toxic  pollutants 
listed  in  40  CFR  part  403,  Appendix  A 
(printed  immediately  following  40  CFR 
423.17). 

Process  changes — ^Alterations  in  process 
operating  conditions,  equipment,  or  chemical 
use  that  reduce  the  formation  of  chemical 
compounds  that  are  pollutants  and/or 
pollutant  precursors. 

Process  unit — A  piece  of  equipment,  such 
as  a  chemical  reactor  or  fermentation  tank, 
associated  with  pharmaceutical 
manufacturing  op)erations. 

Process  wastewater— Aay  water  that, 
during  manufacturing  or  processing,  comes 
into  direct  contact  with  or  results  &om  the 
production  or  use  of  any  raw  material, 
intermediate  product,  finished  product, 
byproduct,  or  waste  product.  Process 
wastewater  includes  surfece  runoff  firom  the 
immediate  process  area  that  has  the  potential 
to  become  contaminated. 

(1)  For  purposes  of  this  part,  the  following 
materials  are  excluded  from  the  definition  of 
process  wastewater: 

1.  Trimethyl  silanol; 

2.  Any  active  anti-microbial  materials; 

3.  Wastewater  from  imperfect  fermentation 
batches;  and 

4.  Process  area  spills 

(2)  For  purposes  of  this  part,  the  following 
waters  and  wastewaters  are  excluded  from 
the  definition  of  process  wastewater: 
noncontact  cooling  water,  utility 
wastewaters,  general  site  surface  runoff, 
groundwater  (e.g.,  contaminated 
groundwaters  from  on-site  or  off-site 
groundwater  remediation  projects),  and  other 
water  generated  on  site  that'are  not  process 
wastewaters. 

The  discharge  of  such  waters  and 
wastewaters  must  be  regulated  separately. 

Process  wastewater  collection  system — ^A 
piece  of  equipment,  structure,  or  transport 
mechanism  used  in  conveying  or  storing  a 
process  wastewater  stream.  Examples  of 
process  wastewater  collection  system 
equipment  include  individual  drain  systems, 
wastewater  tanks,  sur&ce  impoimdments, 
and  containers. 


Process  wastewater  stream — When  used  in 
connection  with  CAA  obligations,  any  HAP- 
containing  liquid  that  results  from  eiUier 
direct  or  indirect  contact  of  water  with 
organic  compounds. 

Process  water — ^Water  used  to  dilute,  wash, 
or  carry  raw  materials  or  any  other  materials 
used  in  pharmaceutical  manufacturing 
processes. 

PSES — Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under  section 
307(b)  of  the  CWA. 

PSNS — Pretreatment  standards  for  new 
sources  of  indirect  discharges,  under  sections 
307®  of  the  CWA. 

RCRA — Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6901,etseq.). 

i?esearc/»— Bench-scale  activities  or 
operations  used  in  research  and/or  product 
development  of  a  pharmaceutical  product 
The  Research  operations  define  suocategory 
E  (40  CFR  part  439,  Subpart  E). 

S/C— Standard  Industrial  Classification.  A 
numerical  categorization  system  used  by  the 
U.S.  Department  of  Commerce  to  denote 
segments  of  industry.  An  SIC  code  refers  to 
the  principal  product,  or  group  of  products, 
produced  or  distributed,  or  to  services 
rendered  by  an  operating  establishment.  SIC 
codes  are  used  to  group  establishments  by 
the  primary  activity  in  which  they  are 
engaged. 

Source  Category— A  category  of  major  or 
area  sources  of  hazardous  air  pollutants. 

Source  Reduction — ^The  reduction  or 
elimination  of  waste  generation  at  the  source, 
usually  within  a  process.  A  source  reduction 
practice  is  any  practice  that  (1)  reduces  the 
amount  of  any  hazardous  substance, 
pollutant,  or  contaminant  entering  any  waste 
stream  or  otherwise  released  into  the 
environment  (including  fugitive  emissions) 
prior  to  recycling,  treatment,  or  disposal;  and 
(2)  reduces  the  hazards  to  public  health  and 
the  environment  associated  with  the  release 
of  such  substances,  pollutants,  or 
contaminants. 

Stationary  source — ^Any  building, 
structure,  facility,  or  installation  that  emits  or 
may  emit  any  air  pollutant.  See  CAA  section 
111(a)(3). 

Toxic  pollutants — the  pollutants 
designated  by  EPA  as  toxic  in  40  CFR  401.15. 

Variability  factor— The  daily  variability 
factor  is  the  ratio  of  the  estimated  99th 
percentile  of  the  distribution  of  daily  values 
divided  by  the  expected  value,  or  mean,  of 
the  distribution  of  the  daily  data.  The 
monthly  variability  fector  is  the  estimated 
95th  percentile  of  the  monthly  averages  of 
the  data  divided  by  the  expected  value  of  the 
monthly  averages. 

VCX^Any  organic  pollutant  with  a 
Henry's  Law  Constant  greater  than  or  equal 
to  3.97  X 10"'  atm/gmole/m^ 

Waters  of  the  United  States — the  same 
meaning  set  forth  in  40  CFR  122.2. 

Zero  discharge  (ZD) — No  discharge  of 
pollutants  to  waters  of  the  United  States  or 
to  a  POTW. 

ListofSubiects 

40  CFR  Part  136 

Environmental  protection, 
Incorporation  by  reference.  Reporting 


and  recordkeeping  requirements,  Water 
pollution  control. 

40  CFR  Part  439 

Environmental  protection. 
Pharmaceutical  manufacturing  pollution 
prevention,  Waste  treatment  and 
disposal,  Water  pollution  control. 

Dated:  July  30, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  136— {AMENDED] 

1.  The  authority  citation  for  part  136 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304(h),  307,  and 
501(a)  Pub.  L  95-217,  Stat.  1566.  et  seq.  (33 
U.S.C  1251,  ef  seq.)  (The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977). 

2.  Secdon  136.3  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  by  adding  a  new  Table  IF  in 
niunerical  order  to  the  end  of  paragraph 

(a)  and  revising  paragraph  (b) 
introductory  text  and  adding  paragraph 
(b)(40)  to  read  as  follows: 

S 1 36.3    Identification  of  test  procedurM. 

(a)  Parameters  or  pollutants,  for  which 
methods  are  approved,  are  listed 
together  with  test  procedure 
descriptions  and  references  in  Tables 
lA.  IB,  IC,  ID,  IE,  and  IF.  The  full  text 
of  the  referenced  test  procedures  are 
incorporated  by  reference  into  Tables 
lA,  IB,  IC.  ID.  IE,  and  IF.  The  references 
and  the  sources  which  are  available  are 
given  in  paragraph  (b)  of  this  section. 
These  test  procedures  are  incorporated 
as  they  exist  on  the  day  of  approval  and 
a  notice  of  any  change  in  these  test 
procedures  will  be  published  in  the 
Federal  Register.  The  discharge 
parameter  values  for  which  reports  are 
required  must  be  determined  by  one  of 
the  standard  analytical  test  procedures 
incorporated  by  reference  and  described 
in  Tables  lA,  IB,  IC.  ID.  IE,  and  IF,  or 
by  any  alternate  test  procedure  which 
has  been  approved  by  the  Administrator 
under  the  provisions  of  paragraph  (d]  of 
this  section  and  §§  136.4  and  136.5. 
Under  certain  circumstances  (paragraph 

(b)  or  (c)  of  this  section  or  40  CFR 
401.13)  other  test  procedures  may  be 
used  that  may  be  more  advantageous 
when  such  other  test  procedures  have  - 
been  previously  approved  by  the 
Regional  Administrator  of  the  Region  in 
which  the  discharge  occur,  and 
providing  the  Director  of  the  State  in 
which  such  discharge  will  occur  does 
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not  object  to  the  use  of  such  alternate 
test  procediue. 


Table  IF.— List  of  approved  Methods  for  Pharmaceutical  PoauTAhfrs 


Pharmaceuticals  pollutants 


acetonitrile 

n-amyl  acetate 

n-amyl  alcohol  — 

benzene 

n-txjtyl-acetate 

tert-butyl  alcohol ... 

chlorobenzene 

chtorofonn  

oKichlorobenzene 
1,2-tichloroethane 

(fethylamine  

(f mettiyl  sulfoxide  . 

ethanol 

ethyl  acetate 

n-tieplane 

n-hexane 

isobutyialdehyde ... 

isopropanol — 

isopropyl  acetate _ - 

Isopropyl  ether 

methanol - 

Methyl  CellosoJve* 

mettiytene  chloride 

mettiyl  formate  

4-methyl-2-pentanone  (MIBK) 

phenol - 

rvpropanol 

2-propanone  (acetone) 

tetrahydrofuran ~ 

toluene 

triethlyamine _...«............... 

xylenes 


CAS  registry  No. 


75-05-«  .., 
628-63-7  , 
71-41-0  ... 
71-43-2  ... 
123-«6-4  , 
75-65-0  .. 
108-90-7 
67-66-3  .. 
9&-60-1   .. 
107-06-2 
109-89-7 
67-68-5  .. 
64-17-6  .. 
141-78-6 
142-82-6 
110-54-3 
78-84-2  .. 
67-63-0  .. 
108-21-4 
108-20-3 
67-56-1  .. 
109-8&-4 
75-09-2  .. 
107-31-3 
108-10-1 
108-95-2 
71-23-8  .. 
67-64-1   .. 
109-99-9 
108-88-3 
121-44-8 
(Note  1)  ... 


Analytical  method  number 


1666/1671/D3371/D3695.   - 

1666/D3695. 

1666/D3695 

D4763/D369S;502.2/5242. 

1666/D3695. 

1666. 

502.2/524.2. 

502.2/524.2/55:1. 

1625C/S02.2/S24.2. 

D3695/502.2/524.2. 

1666/1671. 

1666/1671. 

1666/1 671 /D3695. 

1666/D3695. 

1666/D3695. 

1666/D3695. 

1666/1667. 

1666/D3695. 

1666/D3695. 

1666/D3695. 

1666/1671/D3695. 

1666/1671 

502.2/524.2 

1666. 

1 62401 666/D3695/D4763/524.2. 

D4763. 

1666/1671/D3695. 

D369S/D4763/524.2. 

1666/524.2. 

D369S/D4763/502.2/524.2. 

1666/1671. 

1624C/1666. 


1  1624C-  m-xylene  108-38-3.  o,p-xylene  E-14095  (Not  a  CAS  number;  this  is  the  number  provided  in  the  Environmental  Monitoring  Methods 
Index  (EMMI)  database.);  1666:  mjfyxykme  136777-61-2.  o-xylene  95-47-6. 


(b)  The  full  texts  of  the  methods  firom 
the  following  references  which  are  cited 
in  Tables  lA,  IB,  IC.  ID,  lE^nd  IF  are 
incorporated  by  reference  into  this 
regulation  and  may  be  obtained  from  the 
sources  identified.  All  costs  cited  are 
subject  to  change  and  must  be  verified 
from  the  indicated  sources.  The  full 
texts  of  all  the  test  procedures  cited  are 
available  for  inspection  at  the  National 
Exposure  Research  Laboratory,  Office  of 
Research  and  Development,  U.S. 
Environmental  Protection  Agency,  26 
West  Martin  Luther  King  Dr., 
Cincinnati,  OH  45268  and  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
•        •        •        *        • 

(40)  EPA  Methods  1666, 1667,  and 
1671  listed  in  the  table  above  are 
published  in  the  compendium  titled 
Analytical  Methods  for  the 
Determination  of  Pollutants  in 
Pharmaceutical  Manufacturing  Industry 
Wastewaters  (EPA  821-B-98-016).  EPA 
Methods  502.2  and  524.2  have  been 


incorporated  by  reference  into  40  CFR 
141.24  and  are  in  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water,  EPA-600/4-88-039, 
December  1988,  Revised.  July  1991,  and 
Methods  for  the  Determination  of 
Organic  Compoimds  in  Drinking  Water- 
Supplement  n,  EPA-600/R-92-129, 
August  1992,  respectively.  These  EPA 
test  method  compendia  are  available 
from  the  National  Technical  Information 
Service.  NTIS  PB91-231480  and  PB92- 
207703,  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  The  toll-free  number  is 
800-553-6847.  ASTM  test  methods 
D3371,  D3695,  and  D4763  are  available 
from  the  American  Society  for  Testing 
and  Materials.  100  Barr  Harbor  Drive, 
West  Conshohocken,  PA  19428-2959. 


PART  439— [AMENDED] 

1.  The  authority  citation  for  part  439 
is  revised  to  read  as  follows: 


Amfamity:  Sees.  301.  304.  306.  307.  308. 
402  and  501  of  the  Clean  Water  Act,  as 
amended:  33  U.S.C  1311, 1314, 1316. 1317. 
1318. 1342  and  1361. 

2.  Part  439  is  amended  by  revising  the 
undesignated  heading  "GENERAL 
PROVISIONS"  to  read  "General". 

3.  Section  439.0  is  revised  to  read  as 
follows: 

§439.0   Applicability. 

(a)  This  part  applies  to  process 
wastewater  discharges  resulting  from 
the  research  and  manufacture  of 
pharmaceutical  products,  which  are 
generally,  but  not  exclusively,  reported 
under  SIC  2833,  SIC  2834  and  SIC  2836 
(1987  Standard  Industrial  Classification 
Manual). 

(b)  Although  not  reported  under  SIC 
2833,  SIC  2834  and  SIC  2836,  discharges 
from  the  manufacture  of  other 
pharmaceutical  products  to  which  this 
part  applies  include  (but  are  not  limited 
to): 

(1)  Products  manufactured  by  one  or 
more  of  the  four  types  of  manufacturing 
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processes  described  in  subcategories  A, 
B,  C  or  D  of  this  part,  and  considered 
by  the  Food  and  Drug  Administration  to 
be  pharmaceutical  active  ingredients; 

(2)  Multiple  end-use  products  (e.g., 
components  of  formulations,  chemical 
intermediates,  or  final  products)  derived 
from  pharmaceutical  manufactiu'ing 
operations  and  intended  for  use 
primarily  in  pharmaceutical 
applications; 

(3)  Pharmaceutical  products  and 
intermediates  not  subject  to  other 
categorical  limitations  and  standards, 
provided  the  manufactiu'ing  processes 
generate  process  wastewaters  that  are 
similar  to  those  derived  from  the 
manufacture  of  pharmaceutical  products 
elsewhere  (an  example  of  such  a 
product  is  citric  acid); 

(4)  Cosmetic  preparations  that  are 
reported  under  SIC  2844  and  contain 
pharmaceutical  active  ingredients,  or 
active  ingredients  that  are  intended  for 
the  treatment  of  a  skin  condition.  (These 
preparations  do  not  include  products 
such  as  lipsticks  or  perfumes  that  serve 
to  enhance  appearance,  or  provide  a 
pleasing  odor,  but  do  not  enhance  skin 
Care.  Also  excluded  are  deodorants, 
manicure  preparations,  shaving 
preparations  and  non-medicated 
shampoos  that  do  not  function  primarily 
as  a  skin  treatment.) 

(c)  The  provisions  of  this  part  do  not 
apply  to  wastewater  discharges  resulting 
from  the  manufacture  of  the  following 
products,  or  as  a  result  of  providing  one 
or  more  of  the  following  services: 

(1)  Surgical  and  medical  instruments 
and  apparatus  reported  under  SIC  3841; 

(2)  Orthopedic,  prosthetic,  and  . 
surgical  appliances  and  supplies 
reported  under  SIC  3842; 

(3)  Dental  equipment  and  supplies, 
reported  under  SIC  3843; 

(4)  Medical  laboratory  services 
reported  under  SIC  8071; 

(5)  Dental  laboratory  services  reported 
under  SIC  8072; 

(6)  Outpatient  care  facility  services 
reported  under  SIC  8081; 

(7)  Health  and  allied  services  reported 
under  SIC  8091,  and  not  classified 
elsewhere; 

(8)  Diagnostic  devices  other  than 
those  reported  under  SIC  3841; 

(9)  Animal  feed  products  that  include 
pharmaceutical  active  ingredients  such 
as  vitamins  and  antibiotics,  where  the 
major  portion  of  the  product  is  non- 
pharmaceutical,  and  the  resulting 
process  wastewater  is  not  characteristic 
of  process  wastewater  from  the 
manufacture  of  pharmaceutical 
products; 

(10)  Food  and  beverage  products 
fortified  with  vitamins  or  <fiher 
pharmaceutical  active  ingredients. 


where  the  major  portion  of  the  product 
is  non-pharmaceutical,  and  the  resulting 
process  wastewater  is  not  characteristic 
of  process  wastewater  from  the 
manufacture  of  pharmaceutical 
products; 

(11)  Pharmaceutical  products  and 
intermediates  subject  to  the  provisions 
of  40  CFR  part  414,  provided  their 
manufacture  results  in  less  than  50 
percent  of  the  total  flow  of  process 
wastewater  that  is  regulated  by  40  CFR 
part  414  at  the  facility. 

4.  Section  439.1  is  revised  to  read  as 
follows: 

§439.1    General  definitions. 

As  used  in  this  part: 

(a)  The  general  definitions, 
abbreviations  and  methods  of  analysis 
in  40  CFR  part  401  shall  apply. 

(b)  The  term  bench-scale  operation 
means  the  laboratory  testing  of 
materials,  methods,  or  processes  on  a 
small  scale,  such  as  on  a  laboratory 
worktable. 

(c)  The  term  cyanide  (T)  means  the 
parameter  total  cyanide. 

(d)  The  term  in-plant  monitoring 
point  means  a  location  within  a  plant, 
where  an  individual  process  efTluent 
can  be  exclusively  monitored  before  it  is 
diluted  or  mixed  with  other  process 
wastewaters  enroute  to  the  end-of-pipe. 

(e)  The  term  minimum  level  means 
the  level  at  which  an  analytical  system 
gives  recognizable  signals  and  an 
acceptable  calibration  point. 

(f)  The  term  nitrification  capability 
means  the  capability  of  a  POTW 
treatment  system  to  oxidize  ammonia  or 
ammonium  salts  initially  to  nitrites  (via 
Nitrosomonas  bacteria)  and 
subsequently  to  nitrates  (via  Nitrobacter 
bacteria).  Criteria  for  determining  the 
nitrification  capability  of  a  POTW 
treatment  system  are:  bioassays 
confirming  the  presence  of  nitrifying 
bacteria;  and  analyses  of  the  nitrogen 
balance  demonstrating  a  reduction  in 
the  concentration  of  ammonia  or 
ammonium  salts  and  an  increase  in  the 
concentrations  of  nitrites  and  nitrates. 

(g)  The  term  non-detect  (ND)  means  a 
concentration  value  below  the 
minimum  level  that  can  be  reUably 
measured  by  the  analytical  method. 

(h)  The  term  pilot-scale  operation 
means  processing  equipment  being 
operated  at  an  intermediate  stage 
between  laboratory-scale  and  full-scale 
operation  for  the  purpose  of  developing 
a  new  product  or  manufacturing 
process. 

(i)  The  term  POTW  means  publicly 
owned  treatment  works  (40  CFR  403.3). 

(j)  The  term  process  wastewater,  as 
defined  at  40  CFR  122.2  and  for  the 
purposes  of  this  part,  does  not  include 
the  following: 


(1)  Trimethyl  silanol,  any  active  anti- 
microbial materials,  process  wastewater 
from  imperfect  fermentation  batches, 
and  process  area  spills.  Discharges 
containing  such  materials  are  not 
subject  to  the  limitations  and  standards 
of  this  part. 

(2)  Non-contact  cooling  water,  utihty 
wastewaters,  general  site  surface  nmoff, 
groundwater  (e.g.,  contaminated 
groundwaters  from  on-site  or  ofi^-site 
groimdwater  remediation  projects),  and 
other  non-process  water  generated  on 
site.  Discharges  of  such  waters  and 
wastewaters  are  not  subject  to  the 
limitations  and  standards  of  this  part. 

(k)  The  term  non-conventional 
pollutants  means  parameters  that  are 
neither  conventional  pollutants  (40  CFR 
401.16),  nor  "toxic"  pollutants  (40  CFR 
401.15). 

(1)  The  term  surrogate  pollutant 
means  a  regulated  parameter  that,  for 
the  purpose  of  compliance  monitoring, 
is  allowed  to  serve  as  a  surrogate  for  a 
group  of  specific  regulated  parameters. 
Plants  would  be  allowed  to  monitor  for 
a  surrogate  pollutant(s),  when  the  other 
parameters  for  which  it  stands  are 
receiving  the  same  degree  of  treatment 
as  the  surrogate  pollutant(s)  and  all  of 
the  parameters  discharged  are  in  the 
same  treatability  class(es)  as  their 
respective  surrogate  pollutant(s). 
Treatability  classes  have  been  identified 
in  Appendix  A  to  this  part  for  both 
steam  stripping  and  biological  treatment 
technologies,  which  are  the  respective 
technology  bases  for  PSES/PSNS  and 
BAT/NSPS  limitations  controlling  the 
discharge  of  regulated  organic 
parameters. 

(m)  The  term  xylenes  means  a 
combination  of  the  three  isomers:  o- 
xylene,  p-xylene,  and  m-xylene. 

5.  Section  439.3  is  added  under  the 
undesignated  center  heading  "General" 
to  read  as  follows: 

§  439.3    General  pretreatment  standards. 
Any  source  subject  to  this  part  that 
introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  (POTW)  must  comply 
with  40  CFR  part  403. 

6.  Section  439.4  is  added  under  the 
undesignated  center  heading  "General" 
to  read  as  follows: 

§439.4    Monitoiing  requirements. 

Permit  limits  and  compliance 
monitoring  are  required  for  each 
regulated  pollutant  generated  or  used  at 
a  pharmaceutical  manufacturing  facility, 
except  where  the  regulated  pollutant  is 
monitored  as  a  surrogate  parameter. 
Permit  limits  and  compliance 
monitoring  are  not  required  for 
regulated  pollutants  that  are  neither 
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used  nor  generated  at  the  facility. 
Except  for  cyanide,  for  which  an 
alternate  monitoring  requirement  is 
established  in  subparts  A  and  C  of  this 
part  a  determination  that  regulated 
pollutants  are  neither  used  nor 
generated  should  be  based  on  a  review 
of  all  raw  materials  in  use,  and  an 
assessment  of  the  process  chemistry, 
products  and  by-products  resulting  from 
each  of  the  manufacturing  processes. 
This  determination  along  with 
recommendation  of  any  surrogate  must 
be  submitted  with  permit  applications 
for  approval  by  the  permitting  authority, 
and  reconfirmed  by  an  annual  chemical 
analysis  of  wastewater  from  each 
monitoring  location,  and  the 
measurement  of  a  non-detect  value  for 
each  regulated  pollutant  or  its  surrogate. 
Permits  shall  specify  that  such 
determinations  will  be  maintained  in 
the  facility's  permit  records  with  their 
discharge  monitoring  reports  and  will 
be  available  to  regulatory  authorities 
upon  request. 

Subpart  A— [Amended] 

7.  Section  439.10  is  revised  to  read  as 
follows: 

§439.10    Applicability. 

This  subpart  applies  to  discharges  of 
process  wastewater  resulting  from  the 
manufacture  of  pharmaceutical  products 
by  fermentation. 

8.  Section  439.11  is  revised  to  read  as 
follows: 

%  439.1 1    Specialized  definitions. 

For  the  purpose  of  this  subpart: 

(a)  The  term  fermentation  means 
process  operations  that  utilize  a 
chemical  change  induced  by  a  living 
organism  or  enzyme,  specifically, 
bacteria,  or  the  microorganisms 
occurring  in  unicellular  plants  such  as 
yeast,  molds,  or  fungi  to  produce  a 
specified  product. 

(b)  The  term  product  means 
pharmaceutical  products  derived  from 
fermentation  processes. 

9.  Section  439.12  is  amended  by 
removing  the  0MB  control  number 
citation  and  revising  the  section  to  read 
as  follows:  ~ 

S  439.1 2    Effluent  limitations  attainable  by 
the  application  of  tlie  best  practicable 
control  technology  currency  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 

(a)  The  average  monthly  effluent 
limitation  for  BODs,  expressed  as  mass 


loading  (pounds,  kilograms)  per  day, 
must  reflect  not  less  than  90  percent 
reduction  in  the  long-term  average  daily 
BODs  load  of  the  raw  (untreated) 
process  wastewater,  multiplied  by  a 
variability  factor  of  3.0. 

(1)  The  long-term  average  daily  BODs 
load  of  the  raw  process  wastewater  (i.e., 
the  base  number  to  which  the  percent 
reduction  is  applied)  is  defined  as  the 
average  daily  BOD5  load  during  any 
calendar  month,  over  12  consecutive 
months  within  the  most  recent  36 
months,  emd  must  include  one  or  more 
periods  during  which  production  was  at 
a  maximum. 

(2)  To  assure  equity  in  the 
determination  of  NPDES  permit 
limitations  regulating  discharges  subject 
to  this  subpart,  calculation  of  the  long- 
term  average  daily  BODs  load  in  the 
influent  to  the  wastewater  treatment 
system  must  exclude  any  portion  of  the 
load  associated  with  separable  mycelia 
and  solvents,  except  for  residual 
amounts  of  mycelia  and  solvents 
remaining  after  the  practices  of  recovery 
and/or  separate  disposal  or  reuse.  These 
residual  amounts  may  be  included  in 
the  calculation  of  the  average  influent 
BODs  loading. 

(3)  The  practices  of  recovery,  and/or 
separate  disposal  or  reuse  include: 
physical  separation  and  removal  of 
separable  mycelia;  recovery  of  solvents 
from  waste  streams;  incineration  of 
concentrated  solvent  wastestreams 
(including  tar  still  bottoms);  and 
concentration  of  broth  for  disposal  other 
than  to  the  treatment  system.  This  part 
does  not  prohibit  the  inclusion  of  such 
wastes  in  raw  waste  loads  in  fact,  nor 
does  it  mandate  any  specific  practice, 
but  rather  describes  the  rationale  for 
determining  NPDES  permit  limitations. 
The  effluent  limitation  for  BOD5  may  be 
achieved  by  any  of  several,  or  a 
combination,  of  these  practices. 

(b)  The  average  monthly  effluent 
limitation  for  TSS,  expressed  as  mass 
loading  (pounds,  kilograms)  per  day, 
must  be  calculated  as  1.7  times  the 
BOD5  limitation  determined  in 
paragraph  (a)  of  this  section. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  effluent 
limitations  for  COD  and  pH  are  as 
follows: 


(d)  If  the  average  monthly  COD 
concentrations  in  paragraph  (c)  of  this 
section  are  higher  than  concentration 
values  reflecting  a  reduction  in  the  long- 
term  average  daily  COD  load  in  the  raw 
(untreated)  process  wastewater  of  74 
percent  multiplied  by  a  variability  factor 
of  2.2,  then  the  average  monthly  effluent 
Hmitations  for  COD  corresponding  to 
the  lower  concentration  values  must  be 
applied. 

le)  The  effluent  limitations  for 
cyanide  are  as  follows: 


Effluent  limitation ' 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

COD 

pH 

1675 
(^ 

856 

(2) 

Effluent  limitation  ^ 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  

33.5 

9.4 

^  Mg/L  (ppm). 

2  Wnhin  the  range  6.0  to  9.0. 


'  Mg/L  (ppm). 

(f)  When  monitoring  for  cyanide  at  the 
end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide  effluent 
limitations  in  paragraph  (e)  of  this 
section  must  bis  demonstrated  at  in- 
plant  monitoring  points  pursuant  to  40 
CFR  122.44(i)  and  122.45(h).  Under  the 
same  provisions,  the  permitting 
authority  may  impose  monitoring 
requirements  on  internal  wastestreams 
for  any  other  parameter(s)  regulated  by 
this  section. 

(g)  Compliance  with  the  limitation  in 
paragraph  (e)  or  (f)  of  this  section  may 
be  achieved  by  certifying  to  the  permit 
issuing  authority  that  the  facility's 
manufacturing  processes  neither  use  nor 
generate  cyanide. 

10.  Section  439.13  is  revised  to  read 
as  follows: 

§  439.1 3    Effluent  limitations  attainable  by 
tfte  application  of  tfw  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  eflluent 
limitations  representing  the  application 
of  BCT:  Limitations  for  BOD5,  TSS  and 
pH  are  the  same  as  the  corresponding 
limitations  in  §439.12. 

11.  Section  439.14  is  amended  by 
removing  the  0MB  control  number 
citation  and  revising  the  section  to  read 
as  follows: 

§439.14    Effluent  limitations  attainable  by 
the  application  of  best  available  technology 
economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT: 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


Regulated  parameter 


Ammonia  (as  N)  

Acetone 

4-Mettiyt-2-pentanone  (MtBK) 

isobutyraklehyd*  

n-Amyl  acetate 

n-Butyl  acetate 

Ethyl  acetate 

Isopropyl  acetate 

Methyl  formate 

Amyl  alcohol 

Ethanol 

Isopropanot 

Methanol 

Methyl  Cellosolve  

Dimethyl  SuMoxide 

Triethyl  Amine 

Phenol 

Benzene  

Toluene 

Xylenes .^™ 

n-Hexane .^^. 

n-Heptane  ....; 

Methylene  chloride  ...„ 

Chloroform 

1 ,2-Dichloroethane  

Chlorobenzene  

o-Dichlorobenzene 

Tetrahydrofuran  

Isopropyl  ether 

Diethyl  amine 

Acetonitrile 

PH  


Effluent  limitatfons  ^ 


Maximum  dally 
discharge 


84.1 
0.5 
0.5 

^2 

1.3 
1.3 
1.3 
1.3 
1.3 

10.0 

10.0 
3.9 

10.0 
100.0 

91.5 
250.0 
0.05 
0.05 
0.06 
0.03 
0.03 
0.05 
0.9 
0.02 
0.4 
0.15 
0.15 
8.4 
8.4 
250.0 

25.0 


Averaige  month- 
ly discharge 
must  not  ex- 
ceed 


29.4 
0.2 
0.2 
0.5 
0.5 
0.5 
0.5 
0.5 
0.5 
4.1 
4.1 
1.6 
4.1 

40.6 

37.5 
102.0 
0.02 
0.02 
0.02 
0.01 
0.02 
0.02 
0.3 
0.01 
0.1 
0.06 
0.06 
2.6 
2.6 
102.0 

10.2 

P) 


'  Mg/L  (ppm). 

2  Within  the  range  of  6.0-9.0. 


(a)  The  effluent  limitations  for  COD 
are  the  same  as  the  corresponding 
limitations  in  §  439.12(c)  and  (d). 

(b)  The  effluent  limitations  for 
cyanide  are  as  follows: 


Effluent  limitation  ^ 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  

33.5 

9.4 

'  Mg/L  (ppm). 


(c)  When  monitoring  for  cyanide  at 
the  end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide  eflluent 
limitations  in  paragraph  (b)  of  this 
section  must  be  demonstrated  at  in- 
plant  monitoring  points  pursuant  to  40 
CFR  122.44(i)  and  122.45(h).  Under  the 
same  provisions,4he  permitting 
authority  may  impose  monitoring 
requirements  on  internal  wastestreams 
for  any  other  parameters)  regulated  by 
this  section. 

(d)  Compliance  with  the  limitation  in 
paragraph  (b)  or  (c)  of  this  section  may 


Regulated  parameter 


be  achieved  by  certifying  to  the  permit 
issuing  authority  that  a  focility's 
manufacturing  processes  neither  use  nor 
generate  cyanide. 

12.  Section  439.15  is  amended  by 
removing  the  OMB  control  niunber 
citation  and  revising  the  section  to  read 
as  follows: 

f  439.15    Standards  of  performance  for 
new  (point)  source*  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards: 


1  BOD5 „ 

2  TSS 

3  COD 

4  Ammonia  (as  N)  

5  Acetone 

6  4-Methyl-2-pentanone  (MIBK) 

7  Isobutyraldehyde  

8  n-Amyl  acetate 


Effluent  limitations  ^ 


Maximum  daily 
discharge 


267 
472 
1675 
84.1 
0.5 
0.5 
1.2 
1.3 


Avers^je  ninth- 
ly discharge 
must  not  ex- 
ceed 


111 

166 

856 
29.4 
0.2 
0.2 
0.5 
0.5 

/ 
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Regulated  parameter 


9  n-Butyl  acetate ~. 

10  Ethyl  acetate 

1 1  Isopropyl  acetate 

12  Methyl  formate 

13  Amyl  alcohol  

14  Ethanol 

15  Isopropanol .. 

16  Methanol 

17  Methyl  Cellosolve  

18  Dimethyl  Sulfoxide 

19  Triethyl  Amine 

20  Phenol 

21  Benzene - 

22  Toluene 

23  Xylenes 

24  n-Hexane  

25  n-Heptane 

26  Methylene  chloride  

27  Chloroform  

28  1,2-Dichloroethane  

29  Chlorot)enzene  

30  o-Dichlorobenzene 

31  Tetrahydrofuran  

32  Isopropyl  ether 

33  Diethyl  amine 

34  Acetonitrile 

35  pH  

'  Mg/L  (ppm). 

2  Within  the  range  of  6.0—9.0 


Effluent  limitations  ^ 

Maximum  daily 
discharge 

Average  month- 
ly discharge 
must  not  ex- 
ceed 

1.3 
1.3 
1.3 
1.3 
10.0 
10.0 
3.9 
10.0 
25.0 
91.5 
250.0 
0.05 
0.05 
0.06 
0.03 
0.03 
0.05 
0.9 
0.02 
0.4 
0.15 
0.15 
8.4 
8.4 
250.0 
25.0 
(=0 

0.5 

0.5 

0.5 

0.5 

4.1 

4.1 

1.6 

^_,„, 

4.1 

10.2 

37.5 

102.0 

0.02 

0.02 

0.02 

" 

0.01 

0.02 

0.02 

0.3 

0.01 

0.1- 

0.06 

0.06 

2.6 

2.6 

102.0 

——••— 

10.2 

(a)  The  performance  standards  for 
cyanide  are  as  follows: 


Performance  standards  ^ 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  ....7.. 

33.5 

9.4 

'  Mg/L  (ppm). 

(b)  When  monitoring  for  cyanide  at 
the  end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide 
performance  standards  in  paragraph  (a) 
of  this  section  must  be  demonstrated  at 
in-plant  monitoring  points  pursuant  to 
40  CFR  122.44(i)  and  122.45(h).  Under 


the  same  provisions,  the  permitting 
authority  may  impose  monitoring 
requirements  on  internal  wastestreams 
for  any  other  parameter(s)  regulated  by 
this  section. 

(c)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988  and  prior  to  November  20, 
1998  must  continue  to  achieve  the 
standards  specified  in  the  earlier 
version  of  this  section  until  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1),  after 
which  the  source  must  achieve  the 
standards  specified  in  §§  439.13  and 
439.14. 

(d)  Compliance  with  the  standard  in 
paragraph  (a)  or  (b)  of  this  section  may 


be  achieved  by  certifying  to  the  permit 
issuing  authority  that  the  facility's 
manufacturing  processes  neither  use  nor 
generate  cyanide. 

13.  Section  439.16  is  amended  by 
removing  the  OMB  control  number 
citation  and  revising  the  section  to  read 
as  follows: 

§439.16    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  must  continue  to  achieve 
compliance  with  cyanide  pretreatment 
standards  and  achieve  compliance  with 
all  the  other  pretreatment  standards  by 
September  21,  2001. 


Regulated  parameter 


1  Ammonia  (as  N)  2  

2  Acetone 

3  4-Methyl-2-pentanone  (MIBK) 

4  Isobutyraldehyde  

5  n-Amyl  acetate -. 

6  n-Butyl  acetate 

7  Ethyl  acetate 

8  Isopropyl  acetate 


Pretreatment  standards^ 


Maximum 
daily  dis- 
charge 


84.1 
20.7 
20.7 
20.7 
20.7 
20.7 
20.7 
20.7 


Average 
monthly  dis- 
charge must 
not  exceed 


29.4 
8.2 
8.2 
8.2 
8.2 
8^ 
8.2 
8.2 


1 

Amm 

2 

Acetc 

3 

4-Me 

4 

Isobu 

5 

n-Am 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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Methyl  formate 

Methyl  Cellosolve  . 

Isopropyl  ether 

Tetrahydrofuran  .... 

Benzene  

Toluene 

Xylenes 

n-Hexane „.. 

n-Heptane 

Methylene  chloride 

Chloroform 

1 ,2-Dichloroethane 

Chlorotienzene  

o-Dichlorobenzene . 

Diethyl  amine 

Triethyl  amine 


Regulated  parameter 


Pretreatment  startdards^ 


Average 
monthly  dis- 
charge must 
not  exceed 


'  Mg/L  (ppm). 

^NaU  applicable  to  sources  that  discharge  to  a  POTW  with  nitrification  capability. 


8.2 
9.7 
8.2 
3.4 
0.6 
0.1 
0.7 
0.7 
0.7 
0.7 
0.03 
8.2 
0.7 
8.2 
100.0 
100.0 


(a)  Sources  that  discharge  to  a  POTW 
with  nitrification  capabiUty  (defined  at 
§  439.2(f))  are  not  required  to  achieve 
the  pretreatment  standard  for  ammonia. 

(b)  The  pretreatment  standards  for 
cyanide  are  as  follows: 


Pretreatment  standards' 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  

33.5 

9.4 

'Mg/L  (ppm). 


(c)  When  monitoring  for  cyanide  at 
the  end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide  standards 
in  paragraph  (b)  of  this  section  must  be 
demonstrated  at  in-plant  monitoring 
points  pursuant  to  40  CFR  403.6(e)(2) 
and  (4).  Under  the  same  provisions,  the 
permitting  authority  may  impose 
monitoring  requirements  on  internal 
wastestreams  for  any  other  parameters) 
regulated  by  this  section. 

(d)  Compliance  with  the  limitation  in 
paragraph  (b)  or  (c)  of  this  section  may 
be  achieved  by  certifying  to  the  permit 


Regulated  partmieter 


1  Ammonia  (as  N)  2 

2  Acetone 

3  4-Methyl-2-pentanone  (MIBK) 

4  Isobutyraldehyde  

5  n-Amyl  acetate 

6  n-Butyl  acetate 

7  Ethyl  acetate 

8  Isopropyl  acetate 

9  Methyl  formate 

10  Methyl  Cellosolve  

1 1  Isopropyl  ether 

12  Tetrahydrofuran  

13  Benzene  

14  Toluene 

15  Xylenes 

16  n-Hexane 

17  n-Heptane ; 

18  Methylene  chloride 

19  Chloroform 

20  1 ,2-Dichloroethane  , 

21  Chlorot>enzene  , 

22  o-Dichlorobenzene , 

23  Diethyl  amine 


issuing  authority  that  the  facility's 
manufactiuing  processes  neither  use  nor 
generate  cyanide. 

14.  Section  439.17  is  amended  by 
removing  the  OMB  control  number 
citation  and  revising  the  section  to  r^cT 
as  follows: 

i439.l7    Pretreatment  Standards  for  nmr 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards: 


Pr^eatment  standards' 


Maximum 
daily  dis- 
charge 


84.1 

20.7 

20.7 

20.7 

20.7 

20.7 

20.7 

20.7 

20.7 

275.0 

20.7 

92 

3.0 

0.3 

3.0 

3.0 

3.0 

3.0 

0.1 

20.7 

3.0 

20.7 

255.0 


Average  month- 
ly discharge 
must  not  ex- 
ceed 


29.4 
8.2 
8.2 
8.2 
B2 
B2 
8.2 
8.2 
8.2 
59.7 
8.2 
3.4 
0.7 
0.1 
0.7 
0.7 
0.7 
0.7 
0.03 
8.2 
0.7 
8.2 
100.0 
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Regulated  parameter 


24    Triethyl  amine 


Pretreatment  standards^ 


Maximum 
daily  dis- 
charge 


255.0 


Average  month- 
ly discharge 
must  not  ex- 
ceed 


100.0 


'  Mg/L  (ppm)  ^     . 

2  Not  applicable  to  sources  that  discharge  to  a  POTW  with  nrtnfication  capaCMlity. 


(a)  Sources  that  discharge  to  a  POTW 
with  nitrification  capability  (defined  at 
§  439.2(f))are  not  required  to  achieve  the 
pretreatment  standard  for  ammonia. 

(b)  The  pretreatment  standards  for 
cyanide  are  as  follows: 


s 

Pretreatment  standards^ 

Regulated  pa- 
_     rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  

33.5 

9.4 

'  Mg/L  (ppm). 

(c)  When  monitoring  for  cyanide  at 
the  end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide  standards 
in  §  439.17(b)  must  be  demonstrated  at 
in-plant  monitoring  points  pursuant  to 
40  CFR  403.6(e)(2)  and  (4).  Under  the 
same  provisions,  the  permitting 
authority  may  impose  monitoring 
requirements  on  internal  wastestreams 
for  any  other  parameter(s)  regulated  by 
this  section. 

(d)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988  and  prior  to  November  20, 
1998  must  continue  to  achieve  the 
standards  specified  in  the  earlier 
version  of  this  section  until  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1),  after 
which  the  source  must  achieve  the 
standards  specified  in  §439.16. 

(e)  Compliance  with  the  standards  in 
paragraph  (b)  or  (c)  of  this  section  may 
be  achieved  by  certifying  to  the  permit 
issuing  autho^ty  that  a  facility's 
manufacturing  processes  neither  use  nor 
generate  cyanide. 

15.  Section  439.20  is  revised  to  read 
as  follows: 

§439.20    Applicability. 

This  subpart  applies  to  discharges  of 
process  wastewater  resulting  from  the 
manufacture  of  pharmaceutical  products 
by  extraction. 

16.  Section  439.21  is  revised  to  read 
as  follows: 

§439.21    Specialized  definitions. 
For  the  purpose  of  this  subpart: 


(a)  The  term  extraction  means  process 
operations  that  derive  pharmaceutically 
active  ingredients  fi-om  natural  sources 
such  as  plant  roots  and  leaves,  animal 
glands,  and  parasitic  fungi  by  chemical 
and  physical  extraction. 

(b)  The  term  product  means  any 
substance  manufactured  by  an 
extraction  process,  including  blood 
fractions,  vaccines,  serums,  animal  bile 
derivatives,  endocrine  products  and 
medicinal  products  such  as  alkaloids 
that  are  isolated  from  botanical  drugs 
and  herbs. 

17.  Section  439.22  is  revised  to  read 
as  follows: 

§  439.22    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 

(a)  The  average  monthly  effluent 
limitation  for  BOD5,  expressed  as  mass 
loading  (pounds,  kilograms)  per  day, 
must  reflect  not  less  than  90  percent 
reduction  in  the  long-term  average  daily 
BOD5  load  of  the  raw  (untreated) 
process  wastewater,  multiplied  by  a 
variability  factor  of  3.0. 

(1)  The  long-term  average  daily  BOD5 
load  of  the  raw  process  wastewater  (i.e., 
the  base  number  to  which  the  percent 
reduction  is  applied)  is  defined  as  the 
average  daily  BODs  load  during  any 
calendar  month,  over  12  consecutive 
months  within  the  most  recent  36 
months,  and  must  include  one  or  more 
periods  during  which  production  was  at 
a  maximum. 

(2)  To  assvue  equity  in  the 
determination  of  NPDES  permit 
limitations  regulating  discharges  subject 
to  this  subpart,  calculation  of  the  long- 
term  average  daily  BOD5  load  in  the 
influent  to  the  wastewater  treatment 
system  must  exclude  any  portion  of  the 
load  associated  with  separable  mycelia 
and  solvents,  except  for  residual 
amounts  of  mycelia  and  solvents 
remaining  after  the  practices  of  recovery 
and/or  separate  disposal  or  reuse. 
Residual  amounts  of  these  substances 


may  be  included  in  the  calculation  of 
the  average  influent  BOOs  loading. 

(3)  The  practices  of  recovery,  and/or 
separate  disposal  or  reuse  include: 
physical  separation  and  removal  of 
separable  mycelia;  recovery  of  solvents 
from  wastestreams;  incineration  of 
concentrated  solvent  wastestreams 
(including  tar  still  bottoms);  and  broth 
concentration  for  disposal  other  than  to 
the  treatment  system.  This  part  does  not 
prohibit  the  inclusion  of  such  wasted  in 
raw  waste  loads  in  fact,  nor  does  it 
mandate  any  specific  practice,  but 
rather  describes  the  rationale  for 
determining  NPDES  permit  limitations. 
The  effluent  limitation  for  BOD5  may  be 
achieved  by  any  of  several,  or  a 
combination,  of  these  practices. 

(b)  The  average  monthly  effluent 
limitation  for  TSS,  expressed  as  mass 
loading  (pounds,  kilograms)  per  day, 
must  l»  calculated  as  1.7  times  the 
BOD5  limitation  determined  in 
paragraph  (a)  of  this  section. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  effluent  limitations 
for  COD  and  pH  are  as  follows: 


Effluent  limitations  ^ 

Regulated 
parameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

COD  

pH 

228 

(^ 

86 

(2) 

2  VWhin  the  range  6.0  to  9.0. 

(d)  If  the  average  monthly  COD 
concentrations  in  paragraph  (c)  of  this 
section  are  higher  than  concentration 
values  reflecting  a  reduction  in  the  long- 
term  average  daily  COD  load  in  the  raw 
(untreated)  process  wastewater  of  74 
percent  multiplied  by  a  variability  factor 
of  2.2,  then  the  average  monthly  effluent 
limitations  for  COD  corresponding  to 
the  lower  concentration  values  must  be 
applied. 

18.  Section  439.23  is  revised  to  read 
as  follows: 

§  439.23    Effluent  limitations  attainable  by 
the  application  of  the  t>est  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
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source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BCT:  Limitations  for  BOD5,  TSS  and 
pH  are  the  same  as  the  corresponding 
limitations  in  §  439.22. 

19.  Section  439.24  is  amended  by 
removing  the  0MB  control  number 
citation  and  revising  the  section  to  read 
as  follows: 

§  439.24    Effluent  limitations  attainable  by 
the  application  of  best  available  technology 
economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT:  Limitations  for  COD  are  the 
same  as  the  corresponding  limitations  in 
§  439.22(c)  and  (d). 

20.  Section  439.25  is  revised  to  read 
as  follows: 

§  439.25    Standards  of  perforntanca  for 
new  (point)  sources  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards: 


Perlormance  standards' 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

BOD5 

TSS 

COD  

pH 

35 

58 

228 

18 
31 
86 
P) 

'  Mg/L  (ppm). 

2  Within  the  range  6.0  to  9.0. 

(b)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988  and  prior  to  November  20, 
1998  must  continue  to  achieve  the 
standards  specifled  in  the  earlier 
version  of  this  section,  until  the 
expiration  of  the  applicable  time  period 
specifled  in  40  CFR  122.29(d)(1),  after 
which  the  source  must  achieve  the 
standards  specified  in  §§  439.23  and 
439.24. 

21.  Section  439.26  is  amended  by 
removing  the  OMB  control  number 
citation  and  revising  the  section  to  read 
as  follows: 

§  439.26    Pretraatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  must  achieve  the 
following  pretreatment  standards  by 
October  22,  2001: 


Pretreatment  stand- 
ards' 

Regulated  parameter 

Maximum 
daily  dis- 
charge 

Average 
monthly 
discharge 
must  not 
exceed 

1  Acetone  

2  n-Amyl  acetate  .... 
Ethyl  acetate 

4  Isopropyl  acetate 

5  Methylene  chlo- 
ride   

20.7 
20.7 
20.7 
20.7 

3.0 

62 
62 
62 
62 

0.7 

'  Mg/L  (ppm). 

22.  Section  439.27  is  amended  by 
removing  the  OMB  control  number 
citation  and  revising  the  section  to  read 
as  follows: 

§  439.27    Pretrsatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  this  subpart  must  achieve  the 
following  pretreatment  standards: 




Pretreatment  stand- 
ards' 

Regulated  parameter 

Maximum 
daily  dis- 
charge 

Average 
monthly 
discharge 
must  not 
exceed 

1  Acetone  

2  n-Amyl  acetate  .... 

3  Ethyl  acetate 

4  Isopropyl  acetate 

5  Methylene  chlo- 
ride   

20.7 
20.7 
20.7 
20.7 

3.0 

8.2 
8.2 
8.2 
8.2 

0.7 

'  Mg/L  (ppm). 

(b)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988  and  prior  to  November  20, 
1998  must  continue  to  achieve  the 
standards  specifled  in  §439.27,  until  the 
expiration  of  the  applicable  time  period 
specifled  in  40  CFR  122.29(d)(1),  after 
which  the  source  must  achieve  the 
standards  specifled  in  §  439.26. 

23.  Section  439.30  is  revised  to  read 
as  follows: 

§439.30    Applicability. 

This  subpart  applies  to  discharges  of 
process  wastewater  resulting  firom  the 
manufactiu«  of  pharmaceutical  products 
by  chemical  synthesis. 

24.  Section  439.31  is  revised  to  read 
as  follows: 

§  439.31    Specialized  definitions. 

For  the  purpose  of  this  subpart: 
(a)  The  term  chemical  synthesis 
means  using  one  or  a  series  of  chemical 
reactions  in  the  manufacturing  process 
of  a  specifled  product. 


(b)  The  term  product  means  any 
pharmaceutical  product  manufactured 
by  chemical  synthesis. 

25.  Section  439.32  is  amended  by 
removing  the  OMB  control  number  cite 
and  revising  the  section  to  read  as 
follows: 

S  439.32    Effluent  limitations  attainable  by 
ttie  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  eflluent 
limitations  representing  the  application 
of  BPT: 

(a)  The  average  monthly  effluent 
limitation  for  BODj,  expressed  as  mass 
loading  (pounds,  kilograms)  per  day, 
must  reflect  not  less  than  90  percent 
reduction  in  the  long-term  average  daily 
BOD5  load  of  the  raw  (untreated) 
process  wastewater,  multiplied  by  a 
variability  factor  of  3.0. 

(1)  The  long-term  average  daily  BOD5 
load  of  the  raw  process  wastewater  (i.e., 
the  base  number  to  which  the  percent 
reduction  is  applied)  is  deflned  as  the 
average  daily  BODs  load  during  any 
calendar  month,  over  12  consecutive 
months  within  the  most  recent  36 
months,  and  must  include  one  or  more 
periods  during  \^hich  production  was  at 
a  maximum. 

(2)  To  assure  equity  in  the 
determination  of  NPDES  permit 
limitations  regulating  discharges  subject 
to  this  subpart,  calculation  of  the  long- 
term  average  daily  BODs  load  in  the 
influent  to  the  wastewater  treatment 
system  must  exclude  any  portion  of  the 
load  associated  with  separable  mycelia 
and  solvents,  except  for  residual 
amounts  of  mycelia  and  solvents 
remaining  after  the  practices  of  recovery 
and/or  separate  disposal  or  reuse. 
Residual  amounts  of  these  substances 
may  be  included  in  the  calculation  of 
the  average  influent  BODs  loading. 

(3)  The  practices  of  recovery,  and/or 
separate  disposal  or  reuse  include: 
physical  separation  and  removal  of 
separable  mycelia;  recovery  of  solvents 
from  wastestreams;  incineration  of 
concentrated  solvent  wastestreams 
(including  tar  still  bottoms);  and 
concentration  of  broth  for  disposal  other 
than  to  the  treatment  system.  This  part 
does  not  prohibit  the  inclusion  of  such 
wastes  in  raw  waste  loads  in  fact,  nor 
does  it  mandate  any  specific  practice, 
but  rather  describes  the  rationale  for 
determining  NPDES  permit  limitations. 
The  effluent  limitation  for  BODs  may  be 
achieved  by  any  of  several,  or  a 
combination,  of  these  practices. 
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(b)  The  average  monthly  effluent 
limitation  for  TSS,  expressed  as  mass 
loading  (pounds,  kilograms)  per  day, 
must  be  calculated  as  1.7  times  the 
BODs  limitation  determined  in 
paragraph  (a)  of  this  section. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  effluent 
limitations  for  COD  and  pH  are  as 
follows: 


the  lower  concentration  values  must  be 
applied. 

(e)  The  effluent  Umitations  for 
cyanide  are  as  follows: 


Effluent  limitation ' 

Regulated 
parameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

CX)D 

pH 

1675 
P) 

856 

Effluent  limitation  ^ 

Regulated 
parameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  

33.5 

9.4 

2V^in  the  range  6.0  to  9.0. 

(d)  If  the  average  monthly  COD 
concentrations  in  paragraph  (c)  of  this 
section  are  higher  than  concentration 
values  reflecting  a  reduction  in  the  long- 
term  average  daily  COD  load  in  the  raw 
(untreated)  process  wastewater  of  74 
percent  multiplied  by  a  variability  factor 
of  2.2,  then  the  average  monthly  effluent 
limitations  for  COD  corresponding  to 


'  Mg/L  (ppm). 

(f)  When  monitoring  for  cyanide  at  the 
end-of-pipe  is  impractical  because  of 
dilution  t)y  other  process  wastewaters, 
compliance  with  the  cyanide  effluent 
Umitations  in  §  439.32(e)  must  be 
demonstrated  at  in-plant  monitoring 
points  pursuant  to  40  CFR  122.44(i)  and 
122.45(h).  Under  the  same  provisions, 
the  permitting  authority  may  impose 
monitoring  requirements  on  internal 
wastestreams  for  any  other  paranieter(s) 
regulated  by  this  section. 

(g)  Compliance  with  the  limitation  in 
paragraph  (e)  or  (f)  of  this  section  may 
be  achieved  by  certifying  to  the  permit 
issuing  authority  that  the  facility's 


manufacturing  processes  neither  use  nor 
generate  cyanide. 

26.  Section  439.33  is  revised  to  read 
as  follows: 

§439.33    Effluent  limitation*  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
soim:e  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BCT:  Limitations  for  BOD5,  TSS  and 
pH  are  the  same  as  the  corresponding 
limitations  in  §439.32. 

27.  Section  439.34  is  amended  by 
removing  the  0MB  control  number  cite 
and  revising  the  section  to  read  as 
follows: 

$439.34    Effluent  limitations  attainable  by 
the  application  of  best  available  technology 
economicaliy  achievaMe  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT: 


Regulated  parameter 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


Ammonia  (as  N)  

Acetone 

4-Methyl-2-pentanone  (MIBK) 

Isobutyraldehyde  

n-Amyl  acetate 

rt-Butyi  acetate 

Ethyl  acetate 

Isopropyl  acetate 

Methyl  formate 

Amyl  alcohol _. 

Etharwl 

Isopropanol 

Methanol 

Methyl  Cellosolve  ~.., 

Dimethyl  SuHoxide 

Triethyl  amine 

Phenol 

Benzene  

Toluene 

Xylenes _„ 

n-Hexane 

n-Heptane 

Methylene  chloride  

Ct>loroform 

1,2-Dichloroethane  

Qilorot>enzene  

o-Dichlorobenzene ...... 

Tetrahydrofuran  

Isopropyl  ether „„.. 

Diethyl  amine . 

Acetonitrile 

pH  ;. 


Effluent  limitations  ^ 

Maximum  daily 
discharge 

Average  month- 
ly discharge 
must  not  ex- 
ceed 

84.1 

29.4 

0.5 

0.2 

0.5 

0.2 

1.2 

0.5 

1.3 

0.5 

1.3 

0.5 

1.3 

0.5 

1.3 

0.5 

1.3 

0.5 

10.0 

4.1 

10.0 

4.1 

3.9 

1.6 

10.0 

4.1 

25.0 

10.2 

91.5 

37.5 

250.3 

101.5 

0.05 

0.02 

0.05 

0.02 

0.06 

0.02 

0.03 

0.01 

0.03 

0.02 

0.05 

0.02 

0.9 

0.3 

0.02 

0.01 

0.4 

0.1 

0.15 

0.06 

0.15 

0.06 

8.4 

2.6 

8.4 

2.6 

250.0 

102.0 

25.0 

10.2 

(2) 

(2) 

1 

BODs 

2 

TSS.. 

3 

COD. 

4 

Ammo 

5 

Acetor 

6 

4-Meth 

7 

Isobut) 

8 

n-Amy 

9 

n-Buty 

10 

Ethyl  a 

11 

Isoprof 

12 

Methyl 

13 

Amyl  a 

14 

Ethane 

15 

Isoprof 

16 

Methar 

17 

Methyl 

18 

Methyl 

19 

Triethy 

20 

Phenol 

21 

Benzer 

22 

Toluen 

23 

Xylene 

24 

n-Hexa 

25 

n-Hept, 

26 

Methyk 

27 

Chlorof 

28 

1.2-Did 

29 

Chlorot 

30 

o-DlchI 

31 

Tetrahy 

32 

Isoprop 

33 

Diethyl 

34 

Acetoni 

35 

pH  

1  Man.  (ppm). 

2  Within  the  range  of  6.0-9.0.E. 


ler  use  nor 
1  to  read 

linatHe  by 

ntional 

T). 

R  125.30 

oint 

uust 

>plication 
TSSand 
londing 

edby 
mber  cite 
das 


linableby 
technology 

■R  125.30 

toint 

must 

)plication 


)ns' 

rage  monttv 
discharge 
ust  not  ex- 
ceed 

29.4 
0.2 
0.2 
0.5 
0.5 
0.5 
0.5 
0.5 
0.5 
4.1 
4.1 
1.6 
4.1 

10.2 

37.5 
101.5 
0.02 
0.02 
0.02 
0.01 
0.02 
0.02 
0.3 
0.01 
0.1 
0.06 
0.06 
2.6 
2.6 
102.0 

10.2 

(2) 
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(a)  Effluent  limitations  for  COD  are 
the  same  as  the  corresponding 
limitations  in  §  43g.32(c)  and  (d). 

(b)  The  effluent  limitations  for 
cyanide  are  as  follows: 


Effluent  limitations  ^ 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  

33.5 

9.4 

'  Mg/L  (ppm). 


(c)  When  monitoring  for  cyanide  at 
the  end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide  effluent 
limitations  in  paragraph  (a)  of  this 
section  must  be  demonstrated  at  in- 
plant  monitoring  points  pursuant  to  40 
CFR  122.44(i)  and  122.45(h).  Under  the 
same  provisions,  the  permitting 
authority  may  impose  monitoring 
requirements  on  internal  wastestreams 
for  any  other  parameter(s)  regulated  by 
this  section. 

(d)  Compliance  with  the  limitation  in 
§  439.34(b)  or  (c)  may  be  achieved  by 


certifying  to  the  permit  issuing  authority 
that  a  facility's  manufacturing  processes 
neither  use  nor  generate  cyanide. 

28.  Section  439.35  is  amended  by 
removing  the  0MB  control  number  cite 
and  revising  the  section  to  read  as 
follows: 

§439.35    Standards  of  perfonnane*  for 
new  (point)  sources  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards: 


Regulated  parameter 


1  BODs 

2  TSS 

3  COD 

4  Ammonia  (as  N)  

5  Acetone 

6  4-Methyl-2-pentanone  (MIBK) 

7  Isobutyraldehyde  

8  n-Amyl  acetate , 

9  n-Butyl  acetate 

10  Ethyl  acetate „..., 

1 1  Isopropyl  acetate 

12  Methyl  formate 

13  Amy!  alcohol  

14  Ethanol 

15  Isopropanol 

16  Methanol 

17  Methyl  Cellosolve  

18  Methyl  Sulfoxide 

19  Triethyl  amine 

20  Phenol 

21  Benzene 

22  Toluene 

23  Xylenes 

24  n-Hexane  

25  n-Heptane 

26  Methylene  chloride  

27  Chloroform 

28  1 ,2-Dichloroethane  

29  Chlorobenzene  '. 

30  o-Dichlorobenzene 

31  Tetrahydrofuran  

32  Isopropyl  ether 

33  Diethyl  amine 

34  Acetonitrile 

35  pH 

'  Mg/L  (ppm). 

^Wrthin  the  range  of  6.0-9.0. 


Effluent  limitations  ^ 


Maximum  daily 
discharge 


Average  month- 
ly discharge 
must  not  ex- 
ceed 


(a)  The  performance  standards  for 
cyanide  are  as  follows: 


Performance  standards ' 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  

33.5 

9.4 

I  Mg/L  (ppm). 


(b)  When  monitoring  for  cyanide  at 
the  end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide  standards 
in  paragraph  (a)  of  this  section  must  be 
demonstrated  at  in^plant  monitoring 
points  pursuant  to  40  CFR  122.44(i)  and 
122.45(h).  Under  the  same  provisions, 
the  permitting  authority  may  impose 
monitoring  requirements  on  internal 


wastestreams  for  any  other  parameteKs) 
regulated  by  this  section. 

(c)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988  and  prior  to  November  20, 
1998  must  continue  to  achieve  the 
standards  specified  in  the  earlier 
version  of  this  section  until  the 
expiration  of  the  appHcable  time  period 
specified  in  40  CFR  122.29(d)(1),  after 
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which  the  source  must  achieve  the 
standards  specified  in  §§  439.33  and 
439.34. 

(d)  Compliance  with  the  standards  in 
paragraph  (a)  or  (b)  of  this  section  may 
be  achieved  by  certifying  to  the  permit 
issuing  authority  that  a  faciUty's 
manufacturing  processes  neither  use  nor 
generate  cyanide. 


29.  Section  439.36  is  amended  by 
removing  the  OMB  control  number  cite 
and  revising  the  section  to  read  as 
follows: 

§439.36    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 


to  this  subpart  must  continue  to  achieve 
compliance  with  cyanide  pretreatment 
standards  and  achieve  compliance  with 
all  other  pretreatment  standards  by 
September  21,  2001. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


Regulated  parameter 


Anvnonia  (as  N)  * 

Acetone 

4-Methyl-2-pentanone  (MIBK) 

IsobutyraWehyde 

rvAmyl  acetate 

rvButyl  acetate 

Ethyl  acetate — 

Isopropyl  acetate  — 

Mettiyl  formate „ 

Methyl  CellosoJve 

Isopropyl  ether _ 

Tetrati^drofuran 

Beruene 

Toluene « 

Xylenes -.. 

n-Hexane  - 

n-Heptarw 

Methylene  ctiloride  -.. 

Chloroform 

1,2-Dichloroethane 

Chlorobenzene  

o-Dichlorotwnzene 

Diettryl  amine 

Tfiethyl  amine 


Pretreatment  standards  ^ 


Average  month- 
ly discharge 
must  not  ex- 
ceed 


29.4 
62 
82 
62 
62 
62 
62 
62 
62 

54.7 
62 
3.4 
0.7 
0.1 
0.7 
0.7 
0.7 
0.7 
0.03 
8.2 
0.7 
&2 

100.0 

100.0 


6 

n-Buty 

7 

Ethyls 

8 

Isoproi 

9 

Methy 

10 

Methy 

11 

Isopro 

12 

Tetrah 

13 

Benze 

14 

Toluer 

15 

Xylene 

16 

n-Hexj 

17 

n-Hept 

18 

Methyl 

19 

Chloro 

20 

1,2-Dlc 

21 

Chloro 

22 

o-Dich 

23 

Diethyl 

24 

Triethy 

' 

Mg/L(pi 

2 

NotappI 

(a)  Sour 

with  nitril 

§  439.2(f)) 

the 

pretres 

(b)  The  ] 

cyanide  ar 

^  Mg/L  (ppm). 

2Not  applicable  to  sources  that  discharge  to  a  POTW  with  nitrification  capability. 


(a)  Sources  that  discharge  to  a  POTW 
with  nitrification  capability  (defined  at 
§  439.2(f))  are  not  required  to  achieve 
the  pretreatment  standard  for  ammonia. 

(b)  The  pretreatment  standards  for 
cyanide  are  as  follows: 


Pretreatment  standards ' 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
iDonthly  dis- 
charge must 
not  exceed 

Cyanide  (T) 

33.5 

9.4 

'MgA.(ppm). 


(c)  When  monitoring  for  cyanide  at 
the  end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide 
pretreatment  standards  in  paragraph  (b) 
of  this  section  must  be  demonstrated  at 
in-plant  monitoring  points  pursuant  to 
40  CFR  403.6(e)  (2)  and  (4).  Under  the 
same  provisions,  the  permitting 
authority  may  impose  monitoring 
requirements  on  internal  wastestreams 
for  any  other  parameter(s)  regulated  by 
this  section. 

(d)  CompUance  with  the  pretreatment 
standards  in  paragraph  (b)  or  (c)  of  this 


section  may  be  achieved  by  certifying  to 
the  permit  issuing  authority  that  the 
facility's  manufacturing  processes 
neither  use  nor  generate  cyanide. 

30.  Section  439.37  is  amended  by 
removing  the  OMB  control  number  cite 
and  revising  the  section  to  read  as 
follows: 

S  439.37    Pretreatment  standards  for  new 
sources  (PSNS). 

-    Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
must  achieve  the  following  pretreatment 
standards: 


Regulated  parameter 


1  Ammonia  (as  N)^ 

2  Acetone 

3  4-Methyl-2-pentanone  (MIBK) 

4  IsotxjtyrakJehyde  

5  n-Amyl  acetate 


Pretreatment  standards  ^ 


Maximum 
daily  dis- 
charge 


84.1 
20.7 
20.7 
20.7 
20.7 


Average  month- 
ly dtecharge 
must  not  ex- 
ceed 


29.4 
8.2 
8.2 
8.2 
8.2 


0  achieve 
eatment 
nee  with 
is  by 
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lards  ^ 


age  monttv 
discharge 
ist  not  ex- 
ceed 

29.4 
8.2 
8.2 
62 
8.2 
8.2 
82 
82 
82 
54.7 
82 
3.4 
0.7 
0.1 
0.7 
0.7 
0.7 
0.7 
0.03 
82 
0.7 
82 
100.0 
100.0 


Ttifying  to 

latthe 

sses 

de. 

edby 

mbercite 

das 


8  for  new 

H  403.7, 
;  subpart 
etreatment 


idards' 

ragemonth- 
dtecharge 
ust  not  ex- 
ceed 

29.4 
82 
82 
82 
82 


Regulated  parameter 


6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


n-Butyl  acetate 

Ethyl  acetate 

Isopropyl  acetate  .. 

Methyl  formate 

Methyl  CeMosolve  . 

Isopropyl  ether 

Tetrahydrofuran  .... 

Benzene  

Toluene , 

Xylenes 

n-Hexane , 

n-Heptane  ...„. 

Methylene  chloride 

Chloroform  

1 2-Oichloroethane 

Chlorot>enzene  

o-Dichlorobenzene . 

Diethyl  amine 

Triethyl  amine 


Pretreatment  standards  ^ 


Maximum 
daily  dis- 
charge 


'  Mg/L  (ppm). 

2Not  applicat>le  to  sources  that  discharge  to  a  POTW  with  nitrification  capability. 


20.7 

20.7 

20.7 

20.7 

275.0 

20.7 

92 

3.0 

0.3 

3.0 

3.0 

3.0 

3.0 

0.1 

20.7 

3.0 

20.7 

255.0 

255.0 


Average  month- 
ly discharge 
must  not  ex- 
ceed 


82 
82 
82 
82 
59.7 
82 
3.4 
0.7 
0.1 
0.7 
0.7 
0.7 
0.7 
0.03 
82 
0.7 
82 
100.0 
100.0 


(a)  Sources  that  discharge  to  a  POTW 
with  nitrification  capability  (defined  at 
§  439.2(f))  are  not  required  to  achieve 
the  pretreatment  standard  for  ammonia. 

(b)  The  pretreatment  standards  for 
cyanide  are  as  follows: 


Effluent  limitation  ^ 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

Cyanide  (T)  

33.5 

9.4 

'  Mg/L  (ppm). 

(c)  When  monitoring  for  cyanide  at 
the  end-of-pipe  is  impractical  because  of 
dilution  by  other  process  wastewaters, 
compliance  with  the  cyanide 
pretreatment  standards  in  paragraph  (b) 
of  this  section  must  be  demonstrated  at 
in-plant  monitoring  points  pursuant  to 
40  CFR  403.6(e)  (2)  and  (4).  Under  the 
same  provisions,  the  permitting 
authority  may  impose  monitoring 
requirements  on  internal  wastestreams 
for  any  other  parameter(s)  regulated  by 
this  section. 

(d)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988  and  prior  to  November  20. 
1998  must  continue  to  achieve  the 
standards  specified  in  the  earlier 
version  of  §  439.37,  imtil  the  expiration 
of  the  applicable  time  period  specified 
in  40  CFR  122.29(d)(1),  after  which  the 
source  must  achieve  the  standards 
specified  in  §  439.36. 

(e)  Compliance  with  the  standard  in 
paragraph  (b)  or  (c)  of  this  section  may 


be  achieved  by  certifying  to  the  permit 
issuing  authority  that  a  fodlity's 
manufacturing  processes  neither  use  nor 
generate  cyanide. 

31.  Section  439.40  is  revised  to  read 
as  follows: 

§439.40    Applicability. 

This  subpart  applies  to  discharges  of 
process  wastewater  resulting  from  the 
manufacture  of  pharmaceutical  products 
by  mixing,  compounding  and 
formulating  operations. 

32.  Section  439.41  is  revised  to  read 
as  follows: 

§439.41    Specialized  deflnltions. 
For  the  purpose  of  this  subpart: 

(a)  The  term  mixing,  compounding, 
and  formulating  operations  means 
processes  that  put  pharmaceutical 
products  in  dosage  forms. 

(b)  The  term  product  means  any 
pharmaceutical  product  manufactured 
by  blending,  mixing,  compounding,  and 
formulating  pharmaceutical  ingredients. 
The  term  includes  pharmaceutical 
preparations  for  both  human  and 
veterinary  use,  such  as  ampules,  tablets, 
capsules,  vials,  ointments,  medicinal 
powders,  solutions,  and  suspensions. 

33.  Section  439.42  is  amended  by 
removing  the  0MB  control  nmnber  and 
revising  the  section  to  read  as  follows: 

§  439.42    Effluent  limitations  attainable  by 
ttw  application  of  the  best  practicable 
control  technology  currency  available 
(BF»T). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 


achieve  the  following  effluent 
limitations  representing  the  application 
ofBPT: 

(a)  The  average  monthly  effluent 
limitation  for  BODs,  expressed  as  mass 
loading  (poimds.  kilograms)  per  day, 
must  reflect  not  less  than  90  percent 
reduction  in  the  long-term  average  daily 
BODs  load  of  the  raw  (untreated) 
process  wastewater,  multiplied  by  a 
variability  factor  of  3.0. 

(1)  The  long-term  average  daily  BODj 
load  of  the  raw  process  wastewater  (i.e., 
the  base  number  to  which  the  percent 
reduction  is  applied)  is  defined  as  the 
average  daily  BODs  load  during  any 
calendar  month,  over  12  consecutive 
months  within  the  most  recent  36 
months,  and  must  include  one  or  more 
periods  during  which  production  was  at 
a  maximum. 

(2)  To  assure  equity  in  the 
determination  of  NPDES  permit 
limitations  regulating  discharges  subject 
to  this  subpart,  calculation  of  the  long- 
term  average  daily  BODs  load  in  the 
influent  to  the  wastewater  treatment 
system  must  exclude  any  portion  of  the 
load  associated  with  separable  mycelia 
and  solvents,  except  for  residual 
amounts  of  mycelia  and  solvents 
remaining  after  the  practices  of  recovery 
and/or  separate  disposal  or  reuse. 
Residual  amounts  of  these  substances 
may  be  included  in  the  calculation  of 
the  average  influent  BODs  loading. 

(3)  The  practices  of  recovery,  and/or 
separate  disposal  or  reuse  include: 
physical  separation  and  removal  of 
separable  mycelia;  recovery  of  solvents 
trom  wastestreams;  incineration  of 
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concentrated  solvent  wastestreams 
(including  tar  still  bottoms);  and  broth 
concentration  for  disposal  other  than  to 
the  treatment  system.  This  part  does  not 
prohibit  the  inclusion  of  such  wastes  in 
raw  waste  loads  in  fact,  nor  does  it 
mandate  any  specific  practice,  but 
rather  describes  the  rationale  for 
determining  NPDES  permit  limitations. 
The  effluent  limitation  for  BOD5  may  be 
achieved  by  any  of  several,  or  a 
combination,  of  these  practices. 

(b)  The  average  monthly  effluent 
limitation  for  TSS,  expressed  as  mass 
loading  (pounds,  kilograms)  per  day, 
must  be  calculated  as  1.7  times  the 
BOD5  limitation  determined  in 
paragraph  (a)  of  this  section. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  effluent  limitations 
for  COD  and  pH  are  as  follows: 


limitations  representing  the  application 
of  BAT.  Limitations  for  COD  are  the 
same  as  the  corresponding  limitations  in 
§  439.42(c)  and  (d). 

36.  Section  439.45  is  amended  by 
removing  the  0MB  control  number 
citation  and  revising  the  section  to  read 
as  follows: 

§  439.45    Standards  of  performance  for 
new  (point)  sources  (NSPS). 

(a)  Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards: 


Effluent  limitations' 

Regulated  pa- 
rameter 

Maximum 
daily  dis- 
charge 

Average 
monthly  dis- 
charge must 
not  exceed 

COD  

dH     .'. 

228 

(2) 

86 

'  Mali  (ppm). 

2  Within  the  range  6.0  to  9.0. 

(d)  If  the  average  monthly  COD 
concentrations  in  paragraph  (c)  of  this 
section  are  higher  than  concentration 
values  reflecting  a  reduction  in  the  long- 
term  average  daily  COD  load  in  the  raw 
(untreated)  process  wastewater  of  74 
percent  multiplied  by  a  variability  factor 
of  2.2,  then  the  average  monthly  effluent 
limitations  for  COD  corresponding  to 
the  lower  concentration  values  must  be 
applied. 

34.  Section  439.43  is  revised  to  read 
as  follows: 

§  439.43    Effluent  limitations  attainable  by 
the  application  of  the  best  conventional 
pollutant  controT  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BCT:  Limitations  for  BODj.  TSS  and 
pH  are  the  same  as  the  corresponding 
limitations  in  §439.42. 

35.  Section  439.44  is  amended  by 
removing  the  0MB  control  number 
citation  and  revising  the  section  to  read 
as  follows: 

§  439.44    Effluent  limitations  attainable  by 
the  application  of  best  available  technology 
economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 


and  revising  the  section  to  read  as 
follows: 

§  439.47    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR  . 
403.7,  any  new  source  subject  to  this 
subpart  must  achieve  the  following 
pretreatment  standards: 


Performance  standards ' 

Regulated 
parameter 

Maximum 

daily 
discharge 

Average 
monthly  dis- 
charge must 
not  exceed 

BOD5 

TSS  

COD  

pH 

35 

58 

228 

(2) 

18 
31 
86 

(2) 

'  Mg/L  (ppm). 

2  Within  the  range  6.0  to  9.0. 


(b)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988  and  prior  to  November  20, 
1998  must  continue  to  achieve  the 
standards  specified  in  the  earlier 
version  of  this  section  imtil  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1),  after 
which  the  source  must  achieve  the 
standards  specified  in  §439.43  and 
439.44. 

37.  Section  439.46  is  amended  by 
removing  the  OMB  control  number  cite, 
and  revising  the  section  to  read  as 
follows: 

§  439.46    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  must  achieve  the 
following  pretreatment  standards  by 
September  21,  2001: 


Pretreatment  standards ' 

Regulated 
parameter 

Maximum 

daily 
discharge 

Average 
monthly  dis- 
charge must 
not  exceed 

1  Acetone 

20.7 
20.7 
20.7 

20.7 

3.0 

8.2 

2  n-Amyl  acetate 

3  Ethyl  acetate  .. 

4  Isopropyl  ace- 
tate   

5  Methylene 
chloride 

8.2 
8.2 

8.2 

0.7 

Pretreatment  standards ' 

Regulated 
parameter 

Maximum 

daily 
discharge 

Average 
monthly  dis- 
charge must 
not  exceed 

1  Acetone 

2  n-Amyl  acetate 

3  Ethyl  acetate  .. 

4  Isopropyl  ace- 
tate   

5  Methylene 
chloride 

20.7 
20.7 
20.7 

20.7 

3.0 

~J2 
8.2 
8.2 

8.2 

0.7 

'  Mg/L  (ppm). 

38.  Section  439.47  is  amended  by 
removing  the  OMB  control  number  cite. 


'  Mg/L  (ppm). 

(b)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988  and  prior  to  November  20, 
1998  must  continue  to  achieve  the 
standards  specified  in  the  earlier 
version  of  this  section,  imtil  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1),  after 
which  the  source  must  achieve  the 
standards  specified  in  §439.46. 

39.  Section  439.50  is  revised  to  read 
as  follows: 

§439.50    Applicability. 

This  subpart  applies  to  discharges  of 
process  wastewater  resulting  from 
pharmaceutical  research. 

40.  Section  439.51  is  revised  to  read 
as  follows: 

§439.51    Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
term  product  means  products  or 
services  resulting  from  research  and 
product  development  activities. 

41.  Section  439.52  is  revised  to  read 
as  follows: 

§  439.52    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 

(a)  The  average  monthly  effluent 
limitation  for  BOD5,  expressed  as  mass 
loading  (pounds,  kilograms)  per  day, 
must  reflect  not  less  than  90  percent 
reduction  in  the  long-term  average  daily 
BODs  load  of  the  raw  (untreated) 
process  wastewater,  multiplied  by  a 
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variability  factor  of  3.0.  No  facility  shall 
be  required  to  attain  a  limitation  for 
BODs  that  is  less  than  the  equivalent  of 
45  mg/L. 

(b)  The  average  monthly  effluent 
limitation  for  CDD,  expressed  as  mass 
loading  (poimds,  kilograms)  per  day, 
must  reflect  not  less  than  74  percent 
reduction  in  the  long-term  average  daily 
COD  load  of  the  raw  (untreated)  process 
wastewater,  multiplied  by  a  variability 
factor  of  2.2.  No  facility  shall  be 
required  to  attain  a  limitation  for  COD 
that  is  less  than  the  equivalent  of  220 
mg/L. 

(c)  The  long-term  average  daily  BODs 
or  COD  mass  loading  of  the  raw  process 
wastewater  (i.e.,  the  base  number  to 
which  the  percent  reduction  is  applied) 
is  defined  as  the  average  daily  BODj  or 
COD  load  during  any  calendar  month, 
over  12  consecutive  months  within  the 
most  recent  36  months. 

(1)  To  assiue  equity  in  the 
determination  of  NPDES  permit 
limitations  regulating  discharges  subject 
to  this  subpart,  calculation  of  the  long- 
term  average  daily  BODs  or  COD  load  in 
the  influent  to  the  wastewater  treatment 
system  must  exclude  any  portion  of  the 
load  associated  with  solvents,  except  for 
residual  amounts  of  solvents  remaining 
after  the  practices  of  recovery  and/or 
separate  disposal  or  reuse.  Residual 
amounts  of  these  substances  may  be 
included  in  the  calculation  of  the 
average  influent  BODj  or  COD  loading. 

(2)  The  practices  of  recovery,  and/or 
separate  disposal  or  reuse  include: 
recovery  of  solvents  fi-om  wastestreams; 
and  incineration  of  concentrated  solvent 
wastestreams  (including  tar  still 
bottoms).  This  part  does  not  prohibit  the 
inclusion  of  such  wastes  in  raw  waste 
loads  in  fact,  nor  does  it  mandate  any 
specific  practice,  but  rather  describes 
the  rationale  for  determining  NPDES 
permit  limitations.  The  effluent 
limitation  for  BODs  or  COD  may  be 
achieved  by  any  of  several,  or  a 
combination,  of  these  practices. 


(d)  The  average  monthly  effluent 
limitation  for  TSS,  expressed  as  mass 
loading  (pounds,  kilograms)  per  day, 
must  be  calculated  as  1.7  times  the 
BODs  limitation  determined  in 
paragraph  (a)  of  this  section. 

(e)  The  pH  must  be  within  the  range 
6.0  to  9.0. 

S§  439.33  through  43957    [Removed] 

41.  Sections  439.53  through  439;57 
are  removed. 

Appendix  A  to  part  439  [Added] 

42.  Appendix  A  is  added  to  part  439 
to  read  as  follows: 

Appendix  A  to  PmI  43»^T^les 

Table  l  .—Surrogate  Parameters 
FOR  Direct  Dischargers 

[Utilizing  biological  treatment  technology] 


Regulated 
parameter 


Amyl  alcohol 

Ethanol  

Isoprapand 

Mettianol 

Phenol 

Isobutyraldehyde  .. 

n-Heptane 

n-Hexane 

Diethylamine 

Triethylamine 

Benzene  

Toluene  

Xylenes 

Chlorobenzene 

o-Dichlorobenzene 

Ctiloroform 

Methylene  chloride 
1,2-Dichloroett«ne 

Ethyl  acetate  

Isopropyl  acetate  ... 

n-Amyl  acetate  

n-Butyl  acetate 

Methyl  formate  

Tetrahydrofuran 

Isopropyl  ett)er  

Acetone  

4-Methyl-2- 

pentanone 

(MIBK). 


Treatability  class 


Alcohols. 


Aldehydes. 
Atones. 

Amines. 

Aromatics. 


Chlorinated  Alcanas. 
Esters. 

Ethers. 
Ketones. 


Table  i.— Surrogate  Parameters 
FOR  Direct  Dischargers— Contin- 
ued 

[Utilizing  biological  treatment  technology] 


Regulated 
parameter 

Treatatiility  dass 

Ammonia  (aque- 
ous). 

Acetonitrile 

Methyl  Cellosolve  .. 
Dimethyl  Sulfoxide 

Miscellaneous. 

NoteK 

1.  Parameters  in  bold  may  be  used  as  a 
surrogate  to  represent  other  parameters  in  the 
same  treatability  dass. 

2.  Surrogates  have  not  been  identified  for 
the  '^iscellianeous''  treatabiity  dass. 

Table  2.— Surrogate  Parameters 
FOR  Indirect  Dischargers 

[Utiizing  steam  stripping  treatment  technology] 


Regulated  pararrt- 
etars 


oenzene  ....»....»•.., 

Toluene  

Xylenes 

r>-Heptane 

r>-Hexane 

Chloroform 

Methylene  chloride 

Chlorot>enzene 

Meitiyl  celloeolve  ... 

Ammonia  (aque- 
ous). 

Diettiyl  amine  

Triettiyl  amine 

Acetone  4-Melhy»- 
2-pentanone 
(MIBK). 

n-Amyl  acetate 

n-6utyl  acetate 

Ettiyl  acetate  

Isopropyl  acetate  ... 

Molhyl  formate  

Isopropyl  ether  

Tefrahydrofuran 

1,2-Dichloroelhane 

o-Dichlorobenzene. 


Treatability  dass 


High  strippaNtty. 


Medum  sliippetjifty. 


Notes: 

1.  Parameters  in  boU  may  be  used  as  a 
surrogate  to  represent  ottter  parameters  in  ttw 
same  treatability  dass. 

(FR  Doc.  98-21027  Filed  9-18-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 
[U8CQ-199e-4448] 

Mariner  Ucansing  and  Documentation 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  public  meeting; 
request  for  conunents. 

SUMMARY:  The  Coast  Guard's  National 
Maritime  Center  is  holding  a  public 
meeting  to  discuss  the  feasibility  of  and 
alternatives  available  for  privatizing 
certain  aspects  of  its  Mariner  Licensing 
and  Documentation  (MLD)  program, 
specifically,  examinations  for  mariner 
licenses  and  merchant  mariner 
documents.  In  addition,  the  Coast  Guard 
seeks  written  comments  from  any  party 
who  is  unable  to  attend  the  meeting  or 
who  wishes  to  submit  comments  on  this 
topic. 

DATES:  The  meeting  will  be  held  on 
October  22  through  23. 1998,  from  8:30 
a.m.  to  4:30  p.m.  Comments  must  reach 
the  Docket  Management  Facility  on'or 
before  October  23, 1998. 
AOORESSES:  The  meeting  will  be  held  at 
the  Best  Western  Hotel  New  Orleans 
East,  12340  Interstate  10  Service  Road. 
New  Orleans.  LA  70128;  hotel  telephone 
(504)  241-5100.  You  may  mail  your 
conunents  to  the  Docket  Management 
Facility  (USCG-1 998-44481,  U.S. 
Department  of  Transportation  (DOT), 
room  PLr^Ol,  400  Seventh  Street,  SW, 
Washington.  DC  20590-0001,  or  deliver 
them  to  room  PL-401  on  the  Plaza  Level 
of  the  Nassif  Building  at  the  same 
address,  between  the  hours  of  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays.  The 
telephone  number  is  202-366-9329. 
The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments,  and  dociunents  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 


for  inspection  or  copying  at  room  PL- 
401,  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address,  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  this  notice,  contact  Mr. 
Albert  G.  Kirchner,  Jr.,  National 
Maritime  Center.  U.S.  Coast  Guard,  4200 
Wilson  Boulevard,  Suite  510,  Arlington, 
VA  22203-1804,  telephone  8703-235- 
1950,  facsimile  703-235-0017,  or 
electronic  mail  address 
akirGhnet^allston.uscg.mil.  For 
questions  on  viewing  or  submitting 
material  to  the  docket  contact  Ms. 
Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  respond  to  this 
request  by  submitting  written  data, 
views  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
[USCG-ig98-4448]  and  the  specific 
section  of  this  document  to  which  each 
comment  or  question  appUes,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  imlraund  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
imder  ADDRESSES.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period. 

Infonnation  on  Service  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 


or  to  request  special  assistance  at  the 
meeting,  contact  Mr.  Albert  G.  Kirchner 
Jr  at  the  address  or  phone  niunber  under 
FOR  FURTHER  INFORMATION  CONTACT  as 
soon  as  possible. 

Background  Information 

The  Coast  Guard  focus  group  report. 
"Licensing  2000  and  Beyond" 
(November,  1993),  recommended  that 
the  Coast  Guard's  Mariner  Licensing 
and  Dociunentation  (MLD)  program 
adopt  new  methods  of  verifying 
competency  of  mariners  and  that  the 
Coast  Guard  consider  Third  Party  and 
Fourth  Party  testing  systems  that 
maximize  the  significant  benefits  new 
technology  offers.  The  focus  group 
defined  a  "Third  Party"  as  one  who 
trains  or  teaches  the  mariner,  and  a 
"Fourth  Party"  as  someone,  other  than 
the  Coast  Guard  or  a  Third  Party,  who 
administers  a  test  or  makes  an  objective 
judgment  about  the  competency  of  the 
mariner.  A  copy  of  this  report  is 
available  for  inspection  in  the  E)ocket  at 
the  address  listed  under  ADDRESSES. 

In  response  to  work  of  the  focus 
group,  a  final  rule  (61  FR  47060)  was 
published  on  September  6. 1996,  that 
enabled  the  Coast  Guard  to  implement 
recommendations  for  alternative  testing 
and  evaluation  systems,  and  modernize 
examination  methods.  This  meeting  will 
address  initiating  Fourth  Party  services 
in  the  Coast  Guard's  MLD  program. 

Presently.  17  Regional  Examination 
Centers  (RECs),  listed  in  Table  1, 
administer  the  Coast  Guard's  MLD 
program.  The  Coast  Guard  currently 
issues  72  different  licenses  and 
dociunents.  Tables  2.0  and  2.1  depict 
the  names  of  these  licenses  and 
documents,  and  also  provide  the 
numbers  of  original  applications, 
renewals,  endorsements,  and  duplicates 
processed  for  each. 

MLUNQ  COM  4S10-1S-M 
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Table  2.0  License  Statistics  for  Deck  Department 


LICENSE  STATISTICS 


Fbom  01/01/95  To  12/31/95 


Indicatss  existence  of  Coast  Guard  approved  courses  in  lieu  of  Coast  Guard  examination 
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Table  2.1  License  Statistics  for  Engine  Department,  Radio  Officer  and 
Certificates  of  Registry,  and  Summary  of  License  Transactions 


LICENSE  STATISTICS 


F/tOM  01/01/95  TO  12/31/95 


f^Ttr-  (f,  .«!^-i'"i»- -'«-^«>*  • 


M 
UJ 
M 

z 

U) 
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0. 
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Ui 
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DESCRIPTION 


ORKSINAL 


ENDORSEMENTS  FAILURES 


-■*— ^•*•ae•••■^-*-■ 


Chief  Engineer  Steam 
ISTAsst.  Eng.  Steam 
2ND  Asst.  Eng.  Steam 
3RD  Asst  Eng.  Steam 


45 

45 
66 
79 


Chief  Engineer  Ooean 
Chief  Engineer  Near  Coastal 
Assistant  Engineer 
Designated  Duty  Eng. 


b^i'^i^^*-^^-^*-*-  '^■^■■^^  14 ■ '%' 


.^».'^*risAM»'iU.^rjfcdi  -.111  ,,  JL-^- 


Total  1820 


RENEWALS 


DUPLICATE 


Suapenaiona 
Revocation 


,V     'Mr- 


175 
130 
149 

172 


129 

39 

6 

534 

15 

59 

5 

3 

74 

2 

100 

14 

13 

111 

S 

216 

66 

34 

150 

8 

-  ■«  — i<^^ 


2 
1 
0 
2 

L4J 


13 


T        -     ,          -* 

-  •      '^CT  ..» 

EEERBBES^I^^ld^l!! 

.                      '     >       *    •*                                .        -     ■* 
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For  MLD  transactions,  the  RECs  may 
provide  up  to  three  distinct  services  to 
the  mariner:  (1)  evaluation  of 
qualifications  of  the  applicant;  (2) 
conduct  of  examination(s)  related  to  the 
license  or  document;  and  (3)  issuance  of 
the  license  or  document  to  the  mariner 
who  meets  all  requirements.  The  Coast 
Gueu-d  is  currently  interested  in 
privatizing  only  the  examination 
portion  of  these  services. 

The  current  fees  for  these  services  are 
published  in  46  CFR  Parts  10  and  12. 
The  Coast  Guard  bases  its  fees  for  a 
particular  service  on  the  latest 
calculations  of  the  costs  involved  in 
providing  that  service,  without 
overcharging.  Not  all  license  and 
document  processes  involve 
examinations;  most  licenses  and 
documents  require  an  evaluation  of 
qualifications-transaction,  and  all 
require  an  issuance  transaction.  When 
examining  46  CFR  Parts  10  and  12,  the 
indication  of  an  examination  fee  for  a 
particular  license  or  document  means 
that  an  examination  is  given. 

Recently,  the  Coast  Guard 
implemented  a  program  in  which 
mariners  may  take  a  Coast  Guard- 
approved  course  at  a  privately  operated 
training  school  and  the  Coast  Guard  will 
accept  satisfactory  completion  of  that 
course  in  lieu  of  a  Coast  Guard 
examination.  Thus,  in  some  cases,  the 
mariner  may  present  the  REC  with  a 
certificate  of  completion  for  a  Coast 
Guard-approved  course  taken  in  lieu  of 
a  Coast  Guard  examination,  and  not  be 
required  to  pay  for  and  take  the  Coast 
Guard  examination  at  the  REC.  Licenses 
for  which  Coast  Guard-approved 
courses  in  lieu  of  Coast  Guard 
examinations  exist  are  marked  with  an 
asterisk  in  Table  2.0.  Additional  courses 
in  those  license  categories  and  courses 
for  additional  license  categories  may  be 
approved  in  the  future.  No  data  is 
available  to  indicate  how  many 
mariners  are  using  this  Coast  Guard- 
approved  training  in  lieu  of  Coast  Guard 
examination  alternative. 

When  the  Coast  Guard  conducts  an 
examination  for  a  particular  license  or 
document,  that  examination  is  made  up 
of  various  modules,  some  of  which  may 
also  be  used  in  more  than  one  of  the 
licensing  or  documentation 
examinations.  A  Coast  Guard  test 
question  data  bank  randomly  generates 
questions  for  each  module.  The  number 
of  modules  in  any  particular  license  or 
document  examination  and  the  time  the 
full  examination  takes,  varies. 
Generally,  the  larger  the  vessel  the 
mariner  is  being  licensed  to  operate  and 
the  fewer  the  operating  restrictions  on 
the  license,  the  longer  and  more 
exhaustive  the  examination  is.  Some 


examinations  involve  only  a  few 
modules  and  take  as  little  as  4  hours  to 
complete  while  others  can  involve  up  to 
19  modules  and  take  five  days  to 
complete. 

Discussion 

The  Coast  Guard  seeks  information 
that  may  be  useful  when  it  considers  the 
feasibility  of  and  alternatives  in 
privatizing  examinations  in  its  Mariner 
Licensing  and  Docimientation  (MLD) 
program. 

Tne  Coast  Guard  needs  feedback  on 
the  following  issues 

1 .  Feasibility  of  a  Privatized 
Examination  System 

Before  the  Coast  Guard  can  determine 
the  desirability  of  a  privatized 
examination  system,  we  need  to  learn 
about  its  feasibility  and  know  that  it  is 
advantageous  for  both  the  Coast  Guard 
and  the  mariner.  As  part  of  this  process, 
the  Coast  Guard  will  provide  an 
overview  to  the  commercial  learning 
and  examination  industry  of  its  present 
mariner  licensing  and  documentation 
program,  including  the  Coast  Guard's 
reduced  reliance  on  REC  administered 
examinations  and  the  potential  impact 
this  would  have  on  the  business 
decision  to  enter  the  market.  After  the 
overview  is  presented,  small  group 
visits  to  nearby  REC  New  Orleans  will 
be  conducted  to  permit  first  hand 
observation  of  Coast  Guard 
examinations  being  administered  to 
actual  customers  from  the  marine 
profession.  We  expect  the  overview 
presentation  and  the  on-site  visit  to 
provide  the  core  information  necessary 
for  commercial  suppliers  to  determine 
whether  the  administration  of  MLD 
examinations  is  a  potentially  attractive 
business  opportunity.  Included  in  this 
assessment  would  be  the  views  firom 
industry  on  the  levels  of  automation 
that  would  be  desirable  for  such  a 
system,  and  the  ability  of  commercial 
providers  to  provide  quality  services  to 
the  mariner  that  are  affordable,  yet 
profitable. 

2.  The  Effect  of  Such  a  System  on  the 
Quality  of  Services,  and  the  Costs  of 
These  Licenses  and  Documents  to  the 
Mariner 

If  the  administration  of  MLD  licensing 
and  documentation  examinations  is  an 
attractive  business  opportxinity  to 
certain  segments  of  the  commercial 
training  and  examination  industry,  we 
would  like  their  views  on  how  better, 
more  responsive  examination  services 
could  be  delivered  and  what  the  cost 
estimates  for  the  various  services  would 
be.  As  part  of  these  cost  estimates,  the 
Coast  Guard  is  interested  in  how  costs 


are  determined,  the  three  factors  having 
the  greatest  effect  on  cost,  and  the 
"break  even"  points  associated  with 
these  cost  estimates. 

3.  Maintaining  the  Integrity  of  the 
Licensing  and  Documentation  System  to 
Ensure  That  Those  Who  are  Licensed 
and  Documented  are  Fully  Competent 
and  do  not  Jeopardize  Marine  Safety  or 
Environmental  Protection 

Among  the  concerns  in  privatization 
of  our  MLD  examinations  are  the 
potential  for  compromise  of  the  present 
integrity  of  the  system,  and  the  need  for 
the  highest  level  of  protection  of  the 
private  information  about  individual 
mariners.  We  would  like  to  learn  more 
about  the  capabilities  of  commercial 
providers  in  these  areas  and  how  they 
address  similar  concerns  with  their 
current  clientele. 

4.  Determining  the  Timing  and 
Sequence  To  Implement  Privatized  MLD 
Examinations 

The  core  activities  of  a  MLD 
examination  privatization  would  be 
largely  confined  to  the  conduct  of  the 
actual  licensing  and  documentation 
examinations.  We  would  like  to  engage 
in  dialogue  with  commercial  training 
and  examination  service  providers  to 
learn  how  they  could  implement  a 
privatized  examination  process,  how 
long  the  process  would  take,  what  staff 
training  would  be  required,  what  site 
preparations  would  be  necessary,  and 
how  they  would  interface  with  the  Coast 
Guard's  random  test  generation 
capability. 

5.  The  Range  of  Options  and 
Arrangements  Open  for  Providing 
Privatized  Mariner  Licensing  and 
Documentation  Examination 
Administration  Services 

We  think  there  are  a  number  of  ways 
MLD  privatized  examination  services 
could  be  structured.  These  could  range 
fi"om  awarding  a  no-cost  contract  to  a 
single,  nation-wide  provider  to  opening 
this  opportunity  to  an  unlimited 
number  of  "qualified"  service  providers. 
Another  possibility  is  that  the  current 
Regional  Examination  Centers  could  be 
run  as  Government-owned,  Contractor 
operated  (GO-CO)  facilities  or, 
converted  entirely,  to  Contractor-owned, 
Contractor  operated  (CO-CO)  facilities. 
Another  possibility  for  privatization  is 
to  encourage  the  expansion  of  the 
current  Coast  Guard  program  for 
training  courses  in  lieu  of  examinations 
until  requirements  for  every  Coast 
Guard  license  and  dociunent  can  be 
verified  through  this  means.  We  believe 
there  are  certain  advantages, 
disadvantages,  and  vulnerabilities 
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associated  with  each  of  the  many 
possible  options  across  this  range.  For 
example,  there  is  concern  that  a  service 
provider  could  go  out  of  business  after 
the  Coast  Guard  and  mariners  have 
come  to  depend  on  its  service.  We 
would  like  to  gauge  commercial  interest 
prior  to  developing  a  design  for 
privatized  MLD  examination  services. 
Once  we  understand  the  advantages  and 
disadvantages  various  options  pose  to 
commercial  providers,  the  Coast  Guard, 
and  the  mariner,  we  will  work  towards 
an  optimal  system  design  for  a  potential 
pilot  test  and  evaluation.  This 
evaluation  may  occur  as  early  as  1999. 

6.  Identification  of  the  Coast  Guard 
Resources  Needed  To  Effectively 
Operate  and  Conduct  Oversight  of  a 
Privatized  System 

To  decide  if  a  privatized  examination 
system  has  value,  the  costs  must  be 
weighed  against  the  benefits.  Privatized 
examination  administration  will  shift 
many  of  the  current  Coast  Guard  costs 
of  MLD  to  the  service  provider(s)  and 
reconfigure  those  costs  that  remain  with 
the  Coast  Guard.  Because  of  the 
sensitivities  of  system  integrity, 
security,  and  safeguarding  of  private 
information,  one  of  the  Coast  Guard 


costs  will  be  to  maintain  an  active  and 
effective  oversight  mechanism,  no 
matter  what  form  a  privatized  MLD    - 
examination  administration  system 
takes.  We  need  to  know  more  about  how 
the  commercial  examination  industry 
handles  these  matters  in  order  to 
determine  the  resources  that  might  be 
required  of  the  Coast  Guard  to  properly 
conduct  oversight  of  a  privatized 
examination  administration  system. 

7.  Experience  of  Other  Agencies, 
Professional  Organizations,  and  Service 
Providers  in  Privatizing  Licensing  and 
Similar  Functions  in  Other  Professions 
or  Industries 

We  would  like  to  learn  more  from 
others  who  have  undergone 
privatization  of  a  critical  professional 
examination  system  or  from  those  who 
have  helped  others  successfully  put 
these  types  of  systems  in  place. 

8.  Other  Valuable  Lessons  Learned  To 
Assist  the  Coast  Guard  in  Determining 
If  Privatizing  Merchant  Mariner 
Licensing  and  Documentation 
Examination  Administration  Can  Be 
Accomplished  in  a  Smooth,  Effective 
and  Cost  Efficient  Manner 

Finally,  we  would  like  to  have  help 
from  anyone  who  is  willing  to  share 


"lessons  learned"  in  making  the 
decision  to  privatize,  or  not  to  privatize, 
a  professional  qualifications  or 
competency  system  similar  to  MLD 
licensing  and  document  examinations. 
This  can  be  in  such  areas  as  making  cost 
calculations  and  comparisons,  writing 
performance  specifications,  developing 
audit  and  oversight  systems,  deciding 
on  quality  control  tedmiques  and 
performance  metrics,  or  any  other 
insights  that  would  help  the  Coast 
Guard  in  its  decision  on  whether  or  not 
to  privatize  MLD  examinations. 

Public  Meeting 

The  meeting  will  be  held  in  the  form 
of  an  informal  workshop  open  to  the 
public.  It  is  intended  to  bring  together 
people  knowledgeable  about  the  issues 
addressed  in  this  notice  to  assist  the 
Coast  Guard  in  assessing  the  feasibility 
and  best  course  of  action  in  the 
privatization  of  merchant  mariner 
licensing  and  documentation 
examination  administration. 

The  proposed  agenda  is  as  follows: 


October  22,  1998 


8:30  a.m  .. 

8:45  a.m  . 

9:00  a.m  . 

9:30  a.m  . 
10:00  a.m 
1:00  p.m  ., 
2:00  p.m  . 
3:30  p.m. 
4:00  p.m  . 
4:30  p.m  . 


Call  to  Order,  Review  of  Agenda  &  Introductions  

"Licensing  2000  and  Beyond" 

Overview  of  MLD  Processes  &  Business  Dimensions 


Move  to  Regional  Examination  Center,  New  Orleans 

Visits  begin  to  Regional  Examination  Center,  New  Orleans  ... 

Lunch  Break 

Visits  resume  at  Regioral  Examination  Center,  New  Orleans 

Move  to  Conference  Site 

General  Questions  and  Summary  of  Day's  Ot>servations  

Adjoumment 


Captain  M.M.  Rosacrans.  Commanding  Officer,  National  Mari- 
time Center. 

Captain  M.M.  Rosecraris,  Commanding  Officer,  National  Mari- 
time Center. 

Mr.  S.  A.  Walker,  Chief.  Mariner  licensing  &  Evaluations 
Branch. 

Private  Transportation. 

Coast  Guard  Staff. 

Coast  Guard  Staff. 

Private  Transportation. 

Faciiitator. 

Captain  M.M.  Rosecrans. 


October  23,  1998 


8:30  a.m  . 
9:00  a.m  . 
9:45  a.m. 

10:30  a.m 
11:15  a.m. 

12  noon  .. 
1:00  p.m. 

1:45  p.m  . 

2:30  p.m  . 

2:45  p.m  . 

3:30  p.m  . 

4:15  p.m  . 

4:30  p.m  . 


Call  to  Order  &  Review  of  Agenda ~ 

Issue  1:  Feasibility  of  MLD  Privatization  ». 

Issue  2:  Service  Possibilities  and  Cost  Implications  to  the  Mari- 
ner. 

Issue  3:  System  Integrity  and  Privacy  of  Records - 

Issue  4:  Elements  and  Sequencing  Considerations  of  MLD  Pri- 
vatization. 

Lunch  

Issue  5:  Options  and  Arrangements  Facilitator  for  Privatized 
Service  Delivery. 

Issue  6:  Resource  Requirements  and  Professional  Organiza- 
tions. 

Break  

Issue  7:  Experience  of  Other  Agencies 

Issue  8:  Valuable  Lessons  of  Others  

Summary  and  Wrap  Up 

Adjoumment 


Factitator. 
Facilitator. 
Facilitator. 

Faciiitator. 
Facilitator. 


FadKtator. 
Facilitator. 


Facilitator. 
Facilitator. 
Facilitator. 
Captain  M.M.  Rosecrans. 
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Dated:  September  11. 1998. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 
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Presidential  Documents 


Proclamation  7123  of  September  16,  1998 
atizenship  Day  and  Constitution  Week,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Two  hundred  eleven  years  ago,  on  September  17, 1787,  our  Nation's  Founders 
signed  the  Constitution  that  established  our  system  of  government.  This 
extraordinary  document,  the  product  of  passionate  debate  and  grudging  com- 
promise, was  crafted  by  a  handful  of  individuals  in  the  late  18th  century; 
yet  it  has  safely  charted  America's  course  through  more  than  two  centuries 
of  enormous  change  and  growth  and  has  served  as  the  model  for  democratic 
governments  around  the  globe. 

The  United  States  Constitution  has  endured  in  large  part  because  of  its 
remarkable  fairness  and  flexibility.  It  created  an  inspired  balance  of  powers 
and  responsibilities  among  the  executive,  legislative,  and  judicial  branches 
of  government  and  among  the  Federal  Government,  the  States,  and  individual 
citizens.  It  also  provided  for  a  system  of  amendment  that  allows  our  democ- 
racy to  correct  past  errors  and  omissions  and  to  respond  to  new  challenges. 
As  we  mark  this  anniversary  of  the  signing  of  the  Constitution,  we  celebrate 
the  effort,  the  dedication,  and  the  wisdom  of  our  Founders  and  the  blessings 
of  liberty  that  resulted  from  their  labors. 

We  also  celebrate  those  who  have  struggled  to  move  America  closer  to 
fulfilling  the  first  and  fundamental  purpose  expressed  in  the  Constitution: 
".  ,  ,  to  form  a  more  perfect  Union."  Among  these  heroes  were  the  thousands 
who  fought  and  died  during  the  Civil  War  to  keep  our  Nation  united  and 
to  banish  slavery  &t)m  our  land.  The  13th  Amendment  to  the  Constitution 
is  the  fruit  of  their  sacrifice:  "Neither  slavery  nor  involuntary  servitude 
.  .  .  shall  exist  within  the  United  States."  The  courageous  women  and 
men  who  met  at  Seneca  Falls,  New  York,  150  years  ago  also  set  the  highest 
standards  of  citizenship.  Recognizing  that  women,  too,  are  entitled  to  share 
in  America's  promise  of  equality,  they  began  a  crusade  that  resulted  in 
the  ratification  of  the  19th  Amendment,  guaranteeing  women  the  right  to 
vote.  Likewise,  we  honor  American  citizens  of  our  century,  black  and  white, 
who  worked  together,  faced  danger  together,  and  sometimes  died  together 
in  the  struggle  to  end  racial  injustice  in  our  society  and  move  our  Nation 
closer  to  the  constitutional  ideal  of  equality  under  the  law.  The  24th  Amend- 
ment, guaranteeing  all  citizens  the  right  to  vote,  reflects  their  spirit  and 
commitment  to  true  democracy. 

As  we  seek  to  form  a  more  perfect  union  at  home,  we  also  bear  the  respon- 
sibilities of  citizenship  in  our  world  community.  Throughout  our  history, 
we  have  sought  to  secure  the  blessings  of  liberty  not  only  for  ourselves, 
but  for  all  people  everywhere.  We  remember  the  Americans  who  fought 
two  world  wars  against  tyranny  and  oppression  and  who  triumphed  in 
the  Cold  War  through  faith  in  the  promise  of  democracy.  These  men  and 
women  cared  so  intensely  about  our  Nation  and  their  fellow  human  beings 
that  they  were  willing  to  forego  their  own  comfort  and  sometimes  even 
to  sacrifice  their  own  lives  for  the  ideal  of  ft^edom  envisioned  by  our 
Founders. 
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In  commemoration  of  the  signing  of  the  Constitution  and  in  recognition 
of  the  importance  of  active,  responsible  citizenship  in  preserving  the  Con- 
stitution's blessings  for  our  Nation,  the  Congress,  by  joint  resolution  of 
February  29,  1952  (36  U.S.C.  153),  designated  September  17  as  "Citizenship 
Day,"  and  by  joint  resolution  of  August  2,  1956  (36  U.S.C.  159),  requested 
that  the  President  proclaim  the  week  beginning  September  17  and  ending 
September  23  of  each  year  as  "Constitution  Week." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  17,  1998,  as  Citizenship  Day 
and  September  17  through  September  23,  1998,  as  Constitution  Week.  I 
call  upon  Federal,  State,  and  local  officials,  as  well  as  leaders  of  civic, 
educational,  and  religious  organizations,  to  conduct  meaningful  ceremonies 
and  programs  in  our  schools,  houses  of  worship,  and  other  community 
centers  to  foster  a  greater  understanding  and  appreciation  of  the  Constitution 
and  the  rights  and  duties  of  citizenship. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


o^TiAj^^^AAA  <rtwife^G^ 
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Presidential  Determination  No.  98-34  of  September  9,  1998 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended.  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $20,000,000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  refugees,  displaced  persons,  conflict 
victims,  and  other  persons  at  risk  due  to  the  Kosovo  crisis.  These  funds 
may  be  used,  as  appropriate,  to  provide  contributions  to  international  and 
nongovernmental  organizations. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  it  in  the  Federal  Register. 


\ysv<yXMJj^^^\KM^Kk^^ 


[FR  Doc.  98-25345 
Filed  9-lS-M;  8:45  am] 
Billing  code  4710-10^ 


THE  WHITE  HOUSE. 
Washington,  September  9.  1998. 
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Presidential  Determination  No.  98-35  of  September  11,  1998 

Extension  of  the  Exercise  of  Certain  Authorities  Under  the 
Trading  With  the  Enemy  Act 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  the 
Treasury 

Under  section  101(b)  of  Public  Law  95-223  (91  Stat.  1625;  50  U.S.C.  App. 
5(b)  note),  and  a  previous  determination  made  by  me  on  September  12, 
1997  (62  Fed.  Reg.  49729),  the  exercise  of  certain  authorities  under  the 
Trading  With  the  Enemy  Act  is  scheduled  to  terminate  on  September  14, 
1998.  ^^ 

I  hereby  determine  that  the  extension  for  1  year  of  the  exercise  of  those 
authorities  with  respect  to  the  applicable  countries  is  in  the  national  interest 
of  the  United  States. 

Therefore,  pursuant  to  the  authority  vested  in  me  by  section  101(b)  of 
Public  Law  95-223,  I  extend  for  1  year,  until  September  14,  1999,  the 
exercise  of  those  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations,  31  CFR  Part  500; 

(2)  the  Transaction  Control  Regulations,  31  CFR  Part  505;  and 

(3)  the  Cuban  Assets  Control  Regulations,  31  CFR  Part  515. 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  publish  this 
determination  in  the  Federal  Register. 


(>JlAjUjt^M^o\VA^^ 


IFR  Doc.  98-25343 
Filed  9-18-98;  8:45  am) 
Billing  code  4810-31-M 


THE  WHITE  HOUSE, 
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The  President 


Proclamation  7124  of  September  17,  1998 
National  POW/NOA  Recognition  Day,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  more  than  two  centuries,  America  has  been  blessed  by  the  service 
and  sacrifice  of  the  men  and  women  of  our  Armed  Forces.  Often  leaving 
home  and  family,  they  have  fought  to  preserve  our  freedom,  protect  our 
national  interests,  and  advance  American  values  and  ideals  around  the  globe. 
These  valiant  heroes  have  risked — and  many  have  lost — their  lives  in  service 
to  our  Nation  and  for  the  well-being  of  their  fellow  Americans. 

Each  year,  on  National  POW/MIA  Recognition  Day,  we  acknowledge  with 
special  gratitude  and  profound  respect  those  who  paid  for  our  freedom 
with  their  own,  and  we  remember  with  deep  sorrow  those  whose  fate 
has  never  been  resolved.  Americans  who  were  held  as  prisoners  of  war 
throughout  our  history  endured  the  indignities  and  brutality  of  captivity 
without  surrendering  their  devotion  to  duty,  honor,  and  country.  With  stead- 
fast hearts  and  indomitable  spirit,  these  patriots  never  gave  up  on  America 
because  they  knew  that  America,  and  the  American  people,  would  never 
give  up  on  them. 

In  the  same  way,  we  will  never  give  up  on  our  efforts  to  obtain  the  fullest 
possible  accounting  of  every  American  missing  in  service  to  our  country. 
We  reaffirm  our  pledge  to  their  families  to  search  unceasingly  for  information 
about  those  missing  and  to  seek  the  repatriation  of  those  who  have  died 
and  whose  remains  have  not  been  recovered.  By  doing  so  we  keep  faith 
with  our  men  and  women  in  the  Armed  Forces  and  with  the  families 
who  have  suffered  the  anguish  of  not  knowing  the  fate  of  their  loved  ones. 

On  September  18,  1998,  the  flag  of  the  National  League  of  Families  of 
American  Prisoners  of  War  and  Missing  in  Southeast  Asia,  a  black  and 
white  banner  symbolizing  America's  missing  and  our  fierce  determination 
to  account  for  them,  will  be  flown  over  the  White  House,  the  U.S.  Capitol, 
the  Departments  of  State,  Defense,  and  Veterans  Affairs,  the  Selective  Service 
System  Headquarters,  the  Vietnam  Veterans  Memorial,  the  Korean  War  Veter- 
ans Memorial,  national  cemeteries,  and  other  locations  across  our  country. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  by  virtue  of  the  authority 
vested  in  me  by  the  Constitution  and  laws  of  the  United  States,  do  hereby 
proclaim  September  18,  1998,  as  National  POW/MIA  Recognition  Day.  I 
ask  all  Americans  to  join  me  in  honoring  former  American  prisoners  of 
war  and  those  whose  fate  is  still  undetermined.  I  also  encourage  the  American 
people  to  remember  with  compassion  and  concern  the  courageous  families 
who  persevere  in  their  quest  to  know  the  fate  of  their  missing  loved  ones. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
—  day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 

eight,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-third. 


0OU>wUPUaA<r'tW*nCX/s 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  21, 
1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pharmaceuticals  production; 
published  9-21-98 
Air  programs;  State  authority 
delegations: 

Rorida;  published  9-21-98 
Tennesee;  published  9-21- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Private  land  mobile 
services — 

220-222.  470-512,  800, 
and  900  MHz  bands; 
finder's  preference 
program  elimination; 
published  8-20-98 
Radio  stations;  table  of 
assignments: 

New  Yorft;  published  8-12- 
98 
INTERIOR  DEPARTMENT 
Fish  and  Wlldlif*  Servic* 
Endangered  and  threatened 
species: 

Winkler  cactus;  published  8- 
20-98 
JUSTICE  DEPARTMENT 
Police  Corps  eligibility  and 
selection  criteria: 
Police  Recruitment  Program; 
published  9-21-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlniatration 
Airworthiness  directives: 
Bell;  published  8-25-98 
British  Aerospace;  published 

8-7-98 
Cessna;  published  7-29-98 
Pilatus  Aircraft  Ltd.; 
published  8-7-98 
Pilatus  Britten-Norman  Ltd.; 

published  8-7-98 
SOCATA-Groupe 
AEROSPATIALE; 
published  7-29-98 

TRANSPORTATION 
DEPARTMENT 
Fedaral  Railroad 
Administration 

Track  safety  standards: 


Miscellaneous  amendments; 
published  6-22-98 
Correction;  published  8- 
28-98 
TREASURY  DEPARTMENT 
Fiscal  Service 
Book-entry  Treasury  bonds, 
notes,  and  bills: 
Article  8  exceptions — 
Wisconsin  et  al.; 
published  9-21-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestically 

produced;  comments  due  by 

10-2-98;  published  8-3-98 
Peanuts,  imported;  comments 

due  by  9-30-98;  published 

8-31-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Piekj  study;  definition; 
comments  due  by  9-29- 
98;  published  7-31-98 
Plant-related  quarantine, 
foreign: 

Wood  chips  from  Chile; 
comments  due  by  9-28- 
98;  published  7-28-98 
User  fees: 
Veterinary  services;  embryo 
collection  center  approval 
fees;  comments  due  by  9- 
28-98;  published  7-28-98 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Grapes;  comments  due  by 
10-2-98;  published  9-2-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inapectlon 

Service 

Meat  and  poultry  inspectkm: 
Diseases  and  conditions 
identifiable  during  post- 
mortem inspection; 
HACCP-based  concepts; 
comments  due  by  9-28- 
98;  published  7-29-98 
In-plant  slaughter  inspection 
models  study  plan; 
HACCP-based  concepts; 
comments  due  by  9-28- 
98;  published  7-29-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 


Electric  program  standard 
contract  fonns;  comments 
due  by  9-28-98;  published 
8-27-98 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 

Alternative  fuel 
transportation  program — 

P-series  fuels  definition; 
comments  due  by  9-28- 
98;  published  7-28-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
10-2-98;  published  9-2-98 
Maryland;  comments  due  by 
10-2-98;  published  9-2-98 
New  Jersey;  comments  due 
by  9-30-98;  published  8- 
31-98 
North  Dakota;  comments  ^ 
due  by  9-28-98;  published 
8-27-98 
Pennsylvania;  comments 
due  by  10-2-98;  published 
9-2-98 
Drinking  water: 
National  primary  drinking 
water  regulations — 
Pesticides  and  microbial 
contaminants;  analytical 
methods;  comments 
due  by  9-29-98; 
published  7-31-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
A20xystrobin;  comments  due 
by  9-28-98;  published  9- 
11-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plar>— 

National  priorities  list 
update;  comments  due 
by  9-28-98;  published 
7-28-98 
National  priorities  list 
update;  comments  due 
by  9-28-98;  published 
8-27-98 
Toxic  substances: 
Lead-based  paint  activities- 
Training  programs 
acaeditatk>n  and 
contractors  certification; 
fees;  comments  due  by 
10-2-98;  published  9-2- 
98 
Training  programs 
accreditatk>n  and 
contractors  certirication; 
fees;  comments  due  by 


10-2-98;  published  9-2- 
98 

Lead-based  paint; 
identification  of  dangerous 
levels  of  lead;  comments 
due  by  10-1-98;  published 
7-22-98 
Water  pollution  control: 

Underground  injectk>n 
control  program — 
Class  V  wells; 
requirements  for  motor 
vehicle  waste  and 
industrial  waste  disposal 
wells  and  cesspools  in 
ground  water-t>ased 
source  protection  areas; 
comments  due  by  9-28- 
98;  published  7-29-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

North  Carolina;  comments 
due  by  9-28-98;  published 
8-14-98 

FEDERAL  ELECTION 
COMMISSION 

Candidate  and  committee 
activities;  alkxations: 
Prohibited  and  excessive 
contributions:  "soft 
money";  comments  due 
by  10-2-98;  published  9- 
10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Administration 

Food  addKives: 
Adjuvants,  productton  aids, 
and  sanitizers— 
Calcium  bis{monoethyl 
(3,5KJi-tert-butyi-4- 
hydroxyt)enzyl) 
phosphonate];comments 
due  by  9-28-98; 
published  8-27-98 
Food  for  human  consumpton; 
Food  labeling— 
Dietary  supplements; 
effect  on  structure  or 
function  of  body;  types 
of  statements  definition; 
comments  due  by  9-28- 
98;  published  8-26-98 
Medk»l  devices: 
Investigational  plans; 
modifications,  changes  to 
devices,  clinical  protocol, 
etc.;  comments  due  by  9- 
28-98;  published  7-15-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 
.    Canada  lynx;  comments  due 

by  9-30-98;  published  7-8- 

98 
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Migratory  bird  hunting: 
Baiting  and  baited  areas; 
comments  due  by  10-1- 
98;  published  5-22-98 
INTERIOR  DEPARTMEr4T 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Pennsylvania;  comments 
due  by  9-30-98;  published 
8-28-98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  and  metal  and  nonmetal 
mine  safety  and  health: 
Surface  haulage  equipment; 
safety  standards; 
comments  due  by  9-28- 
98;  published  8-28-98 
NUCLEAR  REGULATORY 
COMMISSION 

Classified  information,  access 
and  protection;  conformance 
to  national  policies; 
comments  due  by  10-2-98; 
published  8-3-98 
Radiation  protection  standards: 
Respiratory  protection  and 
controls  to  restrict  internal 
exposures;  comments  due 
by  9-30-98;  published  7- 
17-98 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits.  Federal 
employees: 
Contributions  and 
withholdings;  weighted 
average  of  subscription 
charges;  comments  due 
by  9-28-98;  published  8- 
28-98 
New  enrollments  or 
enrollment  chemges; 


standardized  effective 
dates;  comments  due  by 
9-30-98;  published  8-31- 
98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  advisers  to 
investment  companies; 
exemption  expansion; 
comments  due  by  9-30- 
98;  published  7-28-98 

Practice  and  procedure: 
Securities  violations; 
Federal,  State,  or  local 
criminal  prosecutorial 
authority  representatives; 
participation  in  criminal 
prosecutions;  comments 
due  by  10-2-98;  published 
9-2-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Licenses,  certificates  of 
registry,  and  merchant 
mariner  documents;  user 
fees;  comments  due  by  9- 
28-98;  published  4-1-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Flight  plan  requirements  for 
helicopter  operations 
under  instrument  flight 
rules;  comments  due  by 
10-2-98;  published  9-2-98 

Airworthiness  directives: 
Aerospatiale;  comments  due 
by  9-28-98;  published  8- 
27-98 
Boeing;  comments  due  by 
10-2-98;  published  8-3-98 


Fairchild;  comments  due  by 
9-30-98;  published  7-31- 
98 
Lockheed;  comments  due 
by  9-28-98;  published  8- 
13-98 
McDonnell  Douglas; 
comments  due  by  9-28- 
98;  published  7-30-98 
Mooney  Aircraft  Corp.; 
comments  due  by  9-30- 
98;  published  7-22-98 
Raytheon;  comments  due  by 
9-28-98;  published  8-13- 
98 
Airworthiness  standards: 
Special  conditions — 
Raytheon  Aircraft  Co. 
model  3000  airplane; 
comments  due  by  9-28- 
98;  published  8-27-98 
Class  C  and  Class  D 
airspace;  informal  airspace 
meetings;  comments  due  by 
10-1-98;  published  6-10-98 
Class  D  airspace;  comments 
due  by  9-28-98;  published 
8-27-98 
Class  E  airspace;  comments 
due  by  9-28-98;  published 
8-27-98 
Federal  airways  and  jet 
routes;  comments  due  by 
10-2-98;  published  8-19-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

State-issued  driver's  license 

and  comparable 

identification  documents; 

comments  due  by  10-2-98; 

published  8-19-98 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 


Hazardous  materials 
transportation — 

Hannonization  with  UN 
recommendations, 
Intemational  Maritime 
Dangerous  Goods 
Code,  and  International 
Civil  Aviation 
Organization's  technical 
instructions;  comments 
due  by  10-2-98; 
published  8-18-98 

TREASURY  DEPARTMENT 

Alcohol,  TotMcco  and 
Rreanns  Bureau 

Omnibus  Consolidated 
Appropriations  Act  of  1997; 
implementation: 

Misdemeanor  crime  of 
domestic  violence 
conviction;  prohibited  from 
shipping,  receiving  or 
possessing  firearms  and 
ammunition,  etc.; 
comments  due  tiy  9-28- 
98;  published  6-30-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Kerosene  and  aviation  fuel 
taxes  and  tax  on  heavy 
vehicles;  comments  due 
by  9-29-98;  published  7-1- 
98 

Income  taxes: 

Euro  currency  conversion; 
tax  issues  guidance  for 
U.S.  taxpayers  conducting 
business  with  European 
countries  replacing  their 
„     currencies;  cross 

reference;  comntents  due 
by  10-1-98;  published  7- 
29-98 


VI 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http;//www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-5 1 2- 1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

S951.00  domestic,  S237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8;00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250. 

Title  Stock  Number  Price       Revision  Date 


1.  2  (2  Reserved) (869-034-00001-1) 5.00 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-034-00002-9)  .. 


4  (869-034-00003-7) 

5  Parts: 

1-699  (869-034-00004-5) 

700-1 199  (869-034-00005-3) 

1200-End,  6(6 
Reserved) (869-034-00006-1) 

7  Parts: 

1-26  (869-034-00007-0) 

27-52  (869-034-00008-8) 

53-209 (869-034-00009-6) 

210-299 ;r- (869-034-00010-0) 

300-399 (869-034-0001 1-8) 

400-699 (869-034-00012-6) 

700-899 (869-034-00013-4) 

900-999 (869-034-00014-2) 


19.00 
7.00 

35.00 
26.00 


24.00 
30.00 
20.00 
44.00 
24.00 
33.00 
30.00 
39.00 


1000-1199  (869-034-00015-1) 44.00 


1200-1599 (869-034-00016-9) 

1600-1899  (869-034-00017-7) 

1900-1939 (869-034-00018-5) 

1940-1949  (869-034-00019-3) 

1950-1999  (86W)34-0002O-7) 

2000-€nd (869-034-00021-5) 


34.00 
58.00 
18.00 
33.00 
40.00 
24.00 


10  Parts: 

0-50  (869-034-00025-8) 

51-199 (869-034-00026-6) 

200^99 (869-034-00027-4) 

500-£nd  (869-034-00028-2) 

11  (869-034-00029-1) 

12  Parts: 

1-199  „ (869-034-00030-4) 

200-219 (869-034-00031-2) 

220-299 (869-034-00032-1) 

300-499 (869-034-00033-9) 

500-599 : (869-034-00034-7) 

600-End  , (869-034-00035-5) 

1» (869-034-00036-3) 


17.00 

21.00 
39.00 
23.00 
24.00 
44.00 

23.00 


*Jan.  1 

'  Jan.  1 
*Jan.  1 

Jon.  1 
Jan.  1 


39O0       Jan.  I 


Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jgn.  1 
Jan.  1 
Jan.  1 


8 (869-034-00022-3) 33.00        Jan.  1 

9  Parts: 

1-199  (869-034-00023-1)  .. 

200-£nd  (869-034-00024-0)  .. 


40.00 
33.00 

39.00 
32.00 
31.00 
43.00 

19.00        Jan.  1 


Jan.  1 
Jan.  1 

Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


1998 

1998 
1998 

1998 
1998 

1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 

1998 
1998 

1998 
1998 
1998 
1998 

1998 

1998 
1998 
1998 
1998 
1998 
1998 

1998 


Title  Stock  Number 

14  Parts: 

1-59  (869-034-00037-1) 

60-139 (869-034-00038-0) 

140-199 {86W)34-00039-8) 

200-1199  (869-034-00040-1) 

1200-End (869-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 (869-034-00043-6) 

800-£nd  ..„.. (869-034-00044-4) 

16  Parts: 

0-999  (869-034-00045-2) 

1000-End (869-034-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 

200-239 (869-034-00049-5) 

240-End  (869-034-00050-9) 

18  Parts: 

1-399  (869-034-00051-7) 

400-End (869-034-00052-5) 

19  Parts: 

1-140 (869-034-00053-3) 

141-199 (869-034-00054-1) 

200-End  (869-034-00055-0) 

20  Parts: 

•1-399 (869-034-00056-8) 

400-499 (869-034-00057-6) 

500-End  (869-034-00058-4) 

21  Parts: 

1-99  (869-034-00059-2) 

100-169 (869-034-00060-6) 

170-199 (869-034-00061-4) 

200-299 (869-034-00062-2) 

300-499 (869-034-00063-1) 

500-599 (869-034-00064-9) 

600-799 (869-034^)0065-7) 

800-1299 (869-034-00066-5) 

1300-£nd (869-034-00067-3) 

22  Parts: 

1-299  (869-034-00068-1) 

30(Hnd (869-034-00069-0) 

23  (869-034-00070-3) 

24  Parts: 

0-199  (869-034-00071-1) 

200-499 _ (869-034-00072-0) 

500-699 (869-034-00073-8) 

700-1699  (869-034-00074-6) 

1700-£nd (869-034-00075-4) 

25 (869-034-00076-*2) 

26  Parts: 

§§1.0-1-1.60  (869-034-00077-1) 

§§1.61-1.169 (869-034-00078-9) 

§§1.170-1.300 (869-034-00079-7) 

§§1.301-1.400 (869-034-00080-1) 

§§1.401-1.440 (869-034-00081-9) 

§§1.441-1.500 (869-034-00082-7) 

§§  1.501-1.640 (869-034-00083-5) 

§§1.641-1.850 (869-034-00084-3) 

§§1.851-1.907 (869-034-00085-1) 

§§1.908-1.1000  (869-034-00086-0) 

§§1.1001-1.1400  (869-034-00087-8) 

•§§1.1401-£nd (869-034-00088-6) 

2-29  (869-034-00089-4) 

30-39  (869-034-00090-8) 

40-49 (869-034-00091-6) 

50-299 (869-034-00092-4) 

300-499 (869-034-00093-2) 

500-599 „ (869-034-00094-1) 

600-End  (86W)3*-00095-9) 

27  Parts: 

•1-199 (869-034-00096-7) 


Price       Revision  Date 


47.00 
40.00 
16.00 
29.00 
23.x 

22.00 
33.00 
23.00 

30.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.00 

34.00 
33.00 
15.00 

29.00 
28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 

41.00 
31.00 

25.00 

32.00 
28.00 
17.00 
45.00 
17.00 

42.00 

26.00 
48.00 
31.00 
23.00 
39.00 
29.00 
27.00 
32.00 
36.00 
35.00 
38.00 
51.00 
36.00 
25.00 
16.00 
19.00 
34.00 
10.00 
9.00 

49.00 


Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 

Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1998 

Jan.  1,  1998 
Jon.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 


Apr. 
Apt. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr, 
A|3r. 
Apr. 
Apr. 
Afsr. 
Apr. 
Apr. 
Apr. 
Apr. 
AJsr. 
Apt. 
AJsr. 
Apr. 


,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 
,  1998 


Apr.  1,  1998 
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Title 


Stock  Number 


Price 
17.00 


200-Encl  (869-034-00097-5)  .. 

28  Parts: 

0-42  (869-034-00098-3) 36.00 

43-end  (869-032-00099-9) 30A) 

29  Parts: 

0-99 (869-034-00100-9) 26.00 

100^99 (869-034-00101-7) 12.d0 

500-899 (869-034-00102-5) 40.00 

900-1899 (869-034-00103^3) 20JOO 

1900-1910  (§§1900  to 

1910.999) (869-032-00104-9) 43.00 

1910  (§§1910.1000  to 

end)  (869-032-00105-7) 29.00 

1911-1925  (869-032-00106-5) 19.00 

1926 (869-032-00107-3) 31.00 

1927-€nd (869-034-00108^) 41.00 

30  Parts: 

1-199  (869-034-00109-2)  .. 

200-699 (869-032-00110-3)  .. 

700-End  (869-032-00111-1)  .. 


33.00 
28.00 
32.00 

31  Parts: 

0-199  (869-034^)0112-2) 20.00 

200-End  (869-032-00113-8) 42.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190  :..  (869-034-00114-9) 

191-399 (869-032-001 15-4) 

400-629 (869-032-00116-2) 

630-699 (869-032-00117-1) 

700-799 (869-032-00118-9) 

800-End  (869-032-001 19-7) 

33  Parts: 

1-124  (869-032-00120-1) 

125-199 (869-032-00121-9) 

20O-£nd  (869-034-00122-0) 

34  Psrts* 

1-299  (869-032-00123-5) 

300-399 (869-032-00124-3) 

400-£r>d  (869-032-00125-1) 

35  (869-032-00126-0) 

36  Parts 

1-199 (869-034-00127-1)  , 

200-299 (869-034-00128-9)  , 

300-End  (869-032-00129-4)  . 

37  (869-032-00130-8) . 

38  Parts: 

0-17  (869-034-00131-9)  . 

18-End  (869-032-00132-4)  . 

39  (869-034-0013^5)  . 


47.00 
51.00 
33.00 
22.00 
28.x 
27.00 

27.00 
36.x 
30.00 

28.00 
27.00 
44.00 


20.00 
21.00 
34.00 

27.00 


34.00 
38.00 

23.00 


40  Parts: 

1-49  (869-032-00134-1) 31.00 

50-51  (869-032-00135-9) 23.00 

52  (5201-52.1018) (869-032-00136-7) 27.00 

52  (52.1019-Er)d)  (869-034-00137-8) 33.00 


53-59  (869-032-00138-3) 

60  (869-032-00139-1) 

61-62  (869-032-0014O-5) 

63-71 (869-032-00141-3) 

64-71  (869-034-00142-4) 

72-80  (869-032-00142-1) 

81-85  (869-032-00143-0) 

86 (869-032-00144-8) 

87-135 (869-032-00145-6) 

136-149 (869-032-00146-4) 

150-189 (869-032-00147-2) 

190-259 (869-032-O0148-1) 

260-265 (869-032-00149-9) 


14.00 
52.00 
19.00 
57.00 
11.00 
35.00 
32.00 
50.00 
40.00 
35.00 
32.00 
22.00 
29.00 


Revision  Date 
*Apr.  1,  1997 

July  1,  1998 
July  1,  1997 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1998 

July  1,  1998 
July  1,  1997 
July  1,  1997 

July  1,  1998 
July  1,  1997 

2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,  1998 

July  1,  1997 

July  1,  1997 

July  1,  1997 

July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1998 

July  1,  1997 
July  1,  1997 
July  1,  1997 


Title 


Stock  Numtier 


Price      Revision  Date 


15.00        July  1,  1997 


July  1,  1998 
July  1,  1998 
July  1,  1997 

July  1,  1997 

July  1,  1998 
July  1,  1997 

July  1,  1998 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1998 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1998 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 


266-299 (869-032-00 150-2) 

300-399 (869-032-00151-U 

400-424 (869-032-00152-9) 

425-699 (869-032-00153-7) 

700-789 (869-032-00154-5) 

790-£nd  (869-032-00155-3) 


24.00 
27.00 
33.00 
40.00 
38.00 
19.00 


41  Ctiaptars: 

1,  1-1  to  1-10 13O0 

1 , 1-1 1  to  Appendix.  2  (2  Reserved) 13O0 

3-6 14.00 

7 6.00 

8 450 

9  13O0 

10-17  ._..... „ 9.50 

18,  Vol.  I,  Ports  1-5  13.ro 

18,  Vol.  II,  Parts  6-19 13.ro 

18,  Vol.  Ill,  Ports  20-52 13.ro 

19-iro i3.ro 

1-iro  „. (869-034-00 157-2) 13.ro 

101  (869-032-ro  157-0) 36.ro 

102-2ro (869-034-ro  158-9) 15.ro 

201-End  (869-032-ro  159-6) 15.ro 

42  Parts: 

1-399  „....  (869-032-00160-0)  .. 

400-429 {869-032-roi61-8)  .. 

430-£nd  (869-032-ro  162-6)  .. 


43  Parts: 

1-999  (869-032-roi63-4) 

1000-end  (869-032-ro  164-2) 


32.ro 
35.ro 
50.ro 

3i.ro 
50.ro 


45  Parts: 

1-199  (869-032-00166-9)  . 

200-499 (869-032-M167-7)  . 

500-1199  (869-032-roi68-5)  . 

1200-End- (869-032-ro  169-3) . 

46  Parts: 

1-40  (869-032-roi70-7)  . 

41-69  (869-032-ro  17 1-5)  . 

70-89  (869-032-ro  172-3)  . 

90-139 (869-032-roi73-l)  . 

140-155 „ (869-032-roi74-0)  . 

156-165 (869-032-ro  175-8)  . 

166-199 (869-032-00 176-6)  . 

200-499 (869-032-ro  177-4)  . 

500-£nd  (869-032-ro  178-2)  . 

47  Parts: 

0-19  _ (869-032-roi79-l)  . 

20-39  (869-032-ro  180-4)  . 

40-69  (869-032-ro  18 1-2)  . 

70-79  (869-032-ro  182-1)  . 

80-End  (869-032-roi83-9)  . 

48  Ctiapters: 

1  (Ports  1-51)  (869-032-ro  184-7) 53.ro 

1  (Ports  52-99)  (869-032-00 1 85-5) 29.ro 

2  (Ports  201-299) (869-032-00 186-3) 35.ro 

3-6 (869-032-W187-1) 29.ro 

7-14  (869-032-00 188-0) 32.ro 

15-28  (869-032-00189-8) 33.ro 

29-End  (869-032-roi90-l) 25.ro 

49  Parts: 

1-99  (869-032-O0191-0)  .. 

100-185 (869-032-ro  192-8)  .. 

186-199 (869-032-ro) 93-6)  .. 

200-399 (869-032-ro  194-4)  .. 

400-999 (869^)32-roi9&-2)  .. 

1000-1199  (869-032-ro  196-1)  .. 

1200-End (869-032-ro  197-9)  .. 


30.ro 
i8.ro 
29.ro 
39.ro 

26.ro 
22.ro 
ii.ro 
27.ro 
i5.ro 
20.ro 
26.ro 
2i.ro 
i7.ro 

34.ro 
27.ro 
23.ro 
33.ro 
43.ro 


July  1,  1997 
July  1,  1997 
*July  1,  1996 
July  1,  1997 
July  1,  1997 
July  1,  1997 

JJuly  1,  1984 

iJuly  1,  1984 

sjuly  1,  1984 

3Juiy  1,  1984 

»July  1,  1984 

sjuly  1,  1984 

iJuly  1,  1984 

JJuly  1,  1984 

iJuty  1,  1984 

iJuty  1,  1984 

JJuty  1,  1984 

July  1,  1998 

July  1,  1997 

July  1,  1998 

July  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 


.(869-032-roi65-l) 31.ro        Oct.  1,  1997 


50  Parts: 

1-199  „ (869-032-roi98-7) 

200-599 (869-032-roi99-5) 

600-End  (869-O32-O0200-2) 


3i.ro 
50.ro 
ii.ro 
43.ro 
49.ro 
i9.ro 
i4.ro 

4i.ro 
22.ro 
29.ro 


Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


Vlll 
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Title 


Stock  Numbw 


Price      Revision  Date 


CFR  Index  and  Findings 
Aids {869-034-00049-6) 46.00        Jan.  1,  1998 


Complete  1998  CFR  set 951.00 

Microfiche  CFR-Cdition: 

Subscription  (mailed  as  issued)  247.00 

Individual  copies 100 

Conr\plefe  set  (one-time  mailing) 247.00 

Complete  set  (one-tirDe  mailing) „ 264.00 


1998 

1998 
1998 
1997 
1996 

'  Because  Title  3  is  on  annual  compilation,  ft«s  volume  and  dt  previous  volumes 
should  be  retained  os  a  permanent  reference  source. 

'Ttw  July  1,  1985  edition  of  32  CFR  Ports  1-189  contOBis  a  note  only  for 
Parts  1-39  inclusive,  for  ttie  full  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  ttw  ftwee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
ttwse  parts. 

'Tt»  July  1,  1985  edition  of  41  CFR  Ctwpters  1-100  contoins  a  note  only 
for  CtKjpters  1  to  49  inclusive.  For  \he  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  contointng  those  chapters. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatior»  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV98-016-2 IFR] 

Nectarines  and  Peaches  Grown  In 
Califomia;  Relaxation  of  Quality 
Requirements  for  Fresh  Nectarines 
and  Peaches 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  relaxes 
"CA  Utility"  quality  requirements  for 
Califomia  nectarines  and  peaches  for 
the  remainder  of  the  1998  season.  The 
"CA  Utility"  quality  requirements  are 
based  on  minimum  quality 
requirements  established  under  the 
Califomia  Agricultural  Code,  with  a 
limitation  on  the  amount  of  firuit 
meeting  U.S.  No.  1  or  higher  grade 
requirements  that  may  be  present  in 
each  container  marked  "CA  Utility." 
Currently,  the  "CA  Utility"  quaUty 
requirement  permits  not  more  than  30 
percent  of  nectarines  or  peaches  in  any 
container  to  meet  or  exceed  the 
.  requirements  of  U.S.  No.  1.  This 
relaxation  increases  that  limitation  fit>m 
30  percent  to  not  more  than  40  percent 
except  that  at  least  one-quarier  of  the 
fruit  grading  U.S.  No.  1  in  such 
containers  must  have  non-scoreable 
blemishes.  A  non-scoreable  blemish  is  a 
defect  that  does  not  cause  the  fruit  to 
feil  U.S.  No.  1  grade  requirements.  This 
rule  will  allow  more  U.S.  No.  1 
nectarines  and  peaches  to  be  packed  in 
containers  marked  "CA  Utility,"  and  is 
expected  to  benefit  growers,  handlers, 
and  consumers. 

DATES:  Effective  September  23, 1998. 
Comments  received  by  October  7, 1998 
will  be  considered  prior  to  issuance  of 
any  final  rule. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
conceming  this  final  mle.  Comments 
must  be  sent  to  the  E)ocket  Clerk,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456;  Fax:  (202) 
205-6632;  or  E-mail: 

moabdocket clerkdusda.gov. 

Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  Marketing  Specialist,  or 
Kurt  J.  Kimmel,  Regional  Manager, 
CaUfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  CaUfomia  93721; 
telephone:  (209)  487-5901;  Fax:  (209) 
487-5906  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632. 

SUPPLEMENTARY  INFORMATKM:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  Nos.  124  and  85, 
and  Marketing  Order  Nos.  916  and  917 
[7  CFR  Parts  916  and  917]  regulating  the 
handling  of  nectarines  and  peaches 
grown  in  Califomia,  respectively, 
hereinafter  referred  to  as  the  "orders." 
The  orders  are  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-6741, 
hereinafter  referred  to  as  the  Act. 
The  Department  of  Agricultuire 
(Department)  is  issuing  this  final  mle  in 
conformance  with  Executive  Order 
12866. 

•    This  final  mle  has  been  reviewed 
imder  Executive  Order  12866,  Civil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  efiiect.  This 
final  mle  will  not  preempt  any  State  or 
local  laws,  regulations,  or  poUcies, 


unless  they  present  an  irreconcilable 
conflict  with  this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  interim  final  rule  relaxes,  for  the 
remainder  of  the  1998  season,  the  "CA 
UtiUty"  quality  requirement  to  allow 
more  U.S.  No.  1  grade  nectarines  and 
peaches  in  containers  marked  "CA 
UtiUty".  Currently,  the  term  "CA 
UtiUty"  means  that  not  more  than  30 
percent  of  the  nectarines  and  peaches  in 
any  container  meet  or  exceed  the 
requirements  of  the  U.S.  No.  1  grade, 
and  meet  other  specified  requirements. 
This  interim  final  mle  increases  that 
percentage  to  40  percent  except  that  at 
least  one-quarter  of  the  fruit  grading 
U.S.  No.  1  in  such  containers  must  have 
non-scoreable  blemishes.  A  non- 
scoreable  blemish  is  a  defect  that  will 
not  cause  the  fruit  to  fail  to  meet  the 
requirements  of  U.S.  No.  1.  This 
relaxation  will  be  in  effect  for  the 
remainder  of  the  1998  season,  and  will  . 
allow  more  U.S.  No.  1  grade  fruit  to  be 
packed  as  "CA  UtiUty"  quaUty. 

The  Nectarine  Administrative 
Committee  (NAC)  and  Peach 
Commodity  Committee  (PCC) 
(committees)  met  on  September  15, 
1998,  to  discuss  this  relaxation.  At  that 
time,  the  NAC  voted  without  opposition 
to  recommend  the  increased  percentage 
of  U.S.  No.  1  nectarines  with  non- 
scoreable  blemishes.  The  PCC  voted 
with  eight  in  favor  and  one  opposed  to 
recommend  a  similar  change.  The 
member  opposed  beUeved  that  it  was 
too  late  in  the  season  to  make  such  a 
change,  that  such  a  change  would 
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disadvantage  those  who  had  already 
shipped  "CA  Utility"  fruit  in  1998.  and 
that  more  study  and  analysis  of  the 
situation  was  needed. 

Sections  916.52  and  917.41  of  the 
orders  authorize  the  establishment  of 
grade  and  quality  requirements  for 
nectarines  and  peaches,  respectively. 
Prior  to  the  1996  season.  §  916.356  of 
the  order's  rules  and  regulations 
required  nectarines  to  meet  a  modified 
U.S.  No.  1  grade.  Specifically, 
nectarines  were  required  to  meet  U.S. 
No.  1  grade  requirements,  except  there 
was  a  sUghtly  tighter  requirement  for 
scarring  and  a  more  liberal  allowance 
for  misshapen  fruit.  Under  §917.459  of 
the  order's  rules  and  regulations  prior  to 
the  1996  season,  peaches  were  also 
required  to  meet  the  requirements  of 
U.S.  No.  1.  except  there  was  a  more 
liberal  allowance  for  open  sutures  that 
were  not  "serious  damage." 

The  minimum  grade,  size,  and 
maturity  requirements  in  §  916.356 
apphcable  to  shipments  of  CaUfomia 
nectarines  apply  during  the  period  April 
1  through  October  31  each  year.  The 
minimiun  grade,  size,  and  matiuity 
requirements  in  §917.459  applicable  to 
shipments  of  California  peaches  apply 
during  the  period  April  1  through 
November  23  each  year. 

Since  the  1996  shipping  season,  the 
nectarine  and  peach  regulations  have 
allowed  "CA  Utility"  quality  to  be 
shipped  during  the  regulatory  periods. 
Utility  quality  is  a  lower  quality  finit 
than  U.S.  No.  1. 

Containers  marked  as  "CA  UtiUty" 
must  be  inspected  by  the  Federal  or 
Federal-State  hispection  Service  and 
certified  as  meeting  the  "CA  Utility" 
quality  requirements.  Fart  of  the 
inspection  process  is  to  evaluate  the 
fruit  in  accordance  with  the 
requirements  of  the  U.S.  Standards  for 
Grades  of  Nectarines,  the  U.S.  Standards 
for  Grades  of  Peaches,  and  the  orders.  In 
conducting  inspections,  inspectors  are 
reqmred  to  evaluate  various  blemishes. 
Some  blemishes  are  serious  or  severe 
enough  to  be  "scored"  as  defects  which 
are  damaging  to  the  grade  of  the  fruit, 
while  some  other  blemishes  are  either 
not  serious  or  severe  enough  to  affect 
the  grade  of  the  fruit.  In  the  first 
instance,  the  blemishes  are  termed 
"scoreable"  defects;  and  in  the  second 
instance,  the  blemishes  are  termed 
"non-scoreable."  It  is  the 
recommendation  of  the  committees  that 
such  non-scoreable  blemishes  must  be 
present  on  at  least  one-quarter  of  the  40 
percent  of  the  fruit  grading  U.S.  No.  1 
in  boxes  marked  "CA  UtiUty." 

While  containers  marked  "CA  UtiUty" 
&Tiit  are  subject  to  relaxed  quaUty 


requirements,  aU  other  requirements  of 
the  orders  must  be  met. 

In  addition  to  the  grade  requirements, 
§§  916.350  and  917.442  require  each 
package  or  container  of  nectarines  and 
peaches  meeting  the  requirements  of 
"CA  Utility,"  to  be  conspicuously 
marked  with  the  words  "CA  UtiUty"  on 
a  visible  display  panel. 

Through  August  31  of  the  1998 
season,  shipments  of  "CA  UtiUty" 
quality  nectarines  and  peaches  have 
averaged  about  4  percent  of  total 
shipments.  In  prior  seasons,  utiUty 
quality  shipments  have  been  less  than  2 
percent.  The  increase  this  season  is 
attributed  to  quaUty  problems  resulting 
from  heavy  early  season  rains.  Also,  hail 
storms  later  during  the  season  damaged 
some  fruit  rendering  it  imsalable,  while 
some  fruit  sustained  only  moderate 
scarring.  This  is  especially  true  for 
nectarines,  whose  smooth  skin  does  not 
provide  the  same  protection  as  the  fuzzy 
exterior  of  peaches. 

Preliminary  studies  conducted  by  the 
NAC  and  PCC  indicate  that  some 
consiuners.  retailers,  and  foreign  buyers 
found  the  lower-quaUty  fruit  acceptable 
in  some  markets.  Shipments  of  "CA 
UtiUty"  nectarines  represented  1.1 
percent  of  aU  nectarine  shipments,  or 
approximately  210,000  boxes  in  1996.  In 
1997,  shipments  of  "CA  UtiUty" 
nectarines  represented  1.1  percent  of  all 
nectarine  shipments,  or  approximately 
230.000  boxes.  Shipments  of  "CA 
Utility"  peaches  represented  1.9  percent 
of  all  peach  shipments,  or  366,000  boxes 
in  1996.  In  1997,  shipments  of  "CA 
Utility"  peaches  represented  1.0  percent 
of  all  peach  shipments,  or 
approximately  217.000  boxes.  By 
contrast,  shipments  of  "CA  UtiUty" 
nectarines  represents  4.0  percent  of  all 
nectarine  shipments,  or  approximately 
694,881  boxes  by  August  31  of  the  1998 
season.  Shipments  of  "CA  Utility" 
peaches  represents  4.0  percent  of  all 
peach  shipments,  or  approximately 
544.065  boxes  by  August  31  of  the  1998 
season. 

This  rule  amends  §§  916.356  and 
917.459  by  revising  paragraph  (a)(1) 
under  each  section  to  aUow  not  more 
than  40  percent  U.S.  No.  1  grade  frxiit 
to  be  packed  in  containers  marked  as 
"CA  Utility"  except  that  at  least  one- 
quarter  of  the  frmt  grading  U.S.  No.  1  in 
such  container  must  have  non-scoreable 
blemishes. 

At  the  September  15. 1998.  committee 
meetings,  comments  supporting  the 
recommendation  were  made  by 
handlers  who  had  experienced 
incidents  where  the  percentage  of  U.S. 
No.  1  fruit  contained  in  their  "CA 
Utility"  boxes  was  found  to  be  higher 
than  permitted  by  the  orders'  rules  and 


regulations.  In  those  instances,  they 
were  forced  to  repack  the  boxes,  move 
blemished  fruit  to  boxes  containing  U.S. 
No.  1  fruit,  or  discard  or  donate  the 
fruit. 

At  least  one  handler  complained  that 
the  fruit  with  non-scoreable  blemishes 
was  imsightly  in  the  type  of  U.S.  No.  1 
box  he  offered  to  the  marketplace  and  to 
his  customers.  His  preference  was  to 
place  the  fruit  with  non-scoreable 
blemishes  in  boxes  marked  "CA 
UtiUty."  The  limitation  of  not  more  than 
30  percent  U.S.  No.  1  fruit  in  boxes 
marked  "CA  UtiUty"  became  a  greater 
hindrance  as  the  season  progressed.  The 
handler  noted  that  an  imseasonable 
morning  rain  had  recently  caused  dark 
stains  on  the  skin  of  nectarines, 
rendering  them  imsuitable  for  inclusion 
in  his  U.S.  No.  1  boxes.  He  preferred 
including  such  irmi  in  the  "CA  UtiUty" 
boxes,  but  doing  so  caused  the  "CA 
Utility"  boxes  to  contain  more  than  the 
30  percent  U.S.  No.  1  fruit  permissible. 

A  niche  market  exists  for  utiUty 
quaUty  finit  and  an  opportunity  should 
be  made  available  to  market  somewhat 
better  quaUty  "CA  UtiUty"  fiiiit  to  meet 
demand.  Allowing  ten  percent  more 
U.S.  No.  1  grade  fruit  to  be  packed  as 
"CA  UtiUty"  quaUty  requirements 
would  allow  more  fioiit  to  be  marketed 
as  "CA  UtiUty"  if  handlers  prefer  to  do 
so.  "CA  UtiUty"  quaUty  fruit  is 
generally  made  available  at  lower  prices 
to  especially  benefit  lower-income 
consumers. 

Some  committee  members  initially 
continued  to  support  limiting  the 
amount  of  U.S.  No.  1  grade  fruit  that  can 
be  included  in  a  utiUty  pack  to  30 
percent  of  the  total  in  any  container  to 
maintain  differences  between  U.S.  No.  1 
containers  and  "CA  UtiUty"  containers. 
However,  after  further  discussion,  it  was 
agreed  that  a  greater  percentage  of  U.S. 
No.  1  in  a  "CA  UtiUty"  container  would 
not  be  confusing  if  such  fruit  is  also 
blemished.  It  was,  therefore,  agreed  that 
an  additional  10  percent  U.S.  No.  1 
should  be  permitted  except  that  every 
piece  of  fruit  in  that  10  percent  must 
possess  a  non-scoreable  blemish.  This 
relaxation  will  be  in  effect  for  the 
remainder  of  the  1998  season.  The  boxes 
marked  "CA  UtiUty"  would  be  clearly 
distinct  fit>m  boxes  containing  U.S.  No. 
1  grade.  Failure  to  provide  a  clear 
distinction  could  cause  confusion  in  the 
marketplace  and  would  hot  meet  the 
goal  of  providing  low-cost  fruit  to  low- 
income  consimiers.  It  is  the  opinion  of 
the  committees  that  this  relaxation  wiU 
not  cause  confusion  among  buyers. 

Data  on  recent  production  and 
shipments  of  CaUfomia  nectarines  and 
peaches  appear  to  indicate  that  "CA 
UtiUty"  quaUty  fruit  can  be  marketed 


1998  seaso 
to  review  t 
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successfully  without  interfering  with 
sales  of  higher  quality  fruit.  In  fact, 
some  handlers  noted  that  they  used  the 
"CA  Utility"  box  as  a  "safety  net."  Fruit 
which  was  not  good  enough  to  meet 
their  own  criteria  for  pacldng  in  U.S. 
No.  1  boxes  could  be  better  utilized  in 
boxes  of  "CA  Utility."  The  advent  of 
"CA  Utility"  quahty  requirements  has 
given  handlers  increased  flexibiUty  to 
improve  the  overall  appearance  of  their 
U.S.  No.  1  shipments. 

For  these  reasons,  the  NAC  and  PCC 
recommended  that  for  the  remainder  of 
the  1998  season  that  the  percentage  of 
U.S.  No.  1  nectarines  and  peaches 
permitted  in  containers  marked  as  "CA 
Utihty"  quality  be  increased  from  30 
percent  to  40  percent  except  that  at  least 
one-quarter  of  the  fruit  grading  U.S.  No. 
1  in  such  containers  must  have  non- 
scoreable  blemishes.  This  relaxation 
will  be  in  effect  for  the  remainder  of  the 
1998  season.  The  committees  also  voted 
to  review  the  percentages  during  the 
winter. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
Cahfomia  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1,800  producers 
of  these  fruits  in  California.  Small 
agricultural  service  firms,  which 
includes  handlers,  are  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  a»  those  whose  annual  receipts 
are  less  than  $5,000,000.  Small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  A  majority  of 
these  handlers  and  producers  may  be 
classified  as  small  entities. 

Under  §§916.356  and  917.459  of  the 
orders,  grade  and  size  requirements  are 
established  for  fresh  shipments  of 
Cahfomia  nectarines  and  peaches, 
respectively.  Such  requirements  are  in 
effect  during  the  period  April  1  through 
October  31  each  year  for  nectarines;  and 
April  1  through  November  23  for 


peaches.  This  rule  relaxes,  for  the 
remainder  of  the  1998  season,  the 
definition  of  the  "CA  Utility"  quality  for 
Cahfomia  nectarines  and  peaches.  The 
"CA  Utility"  quahty  requirement  is 
based  on  minimum  quality 
requirements  established  under  the 
California  Agricultural  Code,  writh  a 
Umitation  on  the  amount  of  fiwt 
meeting  U.S.  No.  1  or  higher  grade 
requirements  that  may  be  contained  in 
the  utiUty  pack.  Currently,  the  "CA 
Utility"  quality  requirement,  permits 
not  more  than  30  percent  of  the  peaches 
in  any  container  to  meet  or  exceed  the 
requirements  of  a  U.S.  No.  1.  This 
relaxation  increases  that  percentage  to 
not  more  than  40  percent  except  that  at 
least  one-quarter  of  the  fruit  grading 
U.S.  No.  1  in  such  container  must  have 
non-scoreable  blemishes.  A  non- 
scoreable  blemish  is  a  defect  that  does 
not  cause  the  fmit  to  fail  to  meet  U.S. 
No.  1  grade  requirements.  This  rule  is 
expected  to  benefit  growers,  handlers, 
and  consimiers. 

Since  the  1996  shipping  season,  the 
nectarine  and  peach  regulations  have 
allowed  "CA  Utility"  fmit  to  be  shipped 
diu'ing  the  regulatory  periods.  Prior  to 
the  1996  season,  §916.356  of  the  order's 
rules  and  regulations  required 
nectarines  to  meet  a  modified  U.S.  No. 
1  grade.  Specifically,  nectarines  were 
required  to  meet  U.S.  No.  1  grade 
requirements,  except  there  was  a 
sUghtly  tighter  requirement  for  scarring 
and  a  more  liberal  allowance  for 
misshapen  fruit.  Under  §  917.459  of  the 
order's  rules  and  regulations  prior  to  the 
1996  season,  peaches  were  also  required 
to  meet  the  requirements  of  a  U.S.  No. 

1  grade,  except  there  was  a  more  liberal 
allowance  for  open  sutiues  that  were 
not  "serious  damage.  "CA  Utility" 
quahty  is  a  lower-quahty  fmit  than  U.S. 
No.  1  and  has  been  regulated  since  its 
inception  in  1996.  Through  August  31 
of  the  1998  season,  shipments  of  utiUty 
quahty  for  both  nectarines  and  peaches 
have  averaged  about  4  percent  of  total 
shipments.  In  prior  seasons,  utility 
quahty  shipments  have  been  in  the  1  to 

2  percent  range.  The  increase  so  far  this 
season  is  mostly  attributed  to  quahty 
problems  resulting  from  heavy  early 
season  rains. 

A  niche  market  exists  for  "CA  Utihty" 
quahty  fruit  and  the  opportunity  should 
be  made  available  to  market  somewhat 
better-quahty  "CA  UtiUty"  frmt  to  meet 
demand. 

According  to  comments  made  at  the 
meeting  on  September  15, 1998, 
changing  the  requirements  now  to  allow 
additional  U.S.  No.  1  fruit  to  be  packed 
in  "CA  Utihty"  containers  would  not 
disadvantage  those  handlers  who  have 
already  finished  for  the  season.  Those 


handlers  were  able  to  put  fruit  grading 
U.S.  No.  1  into  their  U.S.  No.  1 
containers.  Since  they  would  have 
likely  wanted  to  pack  such  fmit  in  these 
containers  to  receive  the  higher  return 
anticipated  for  U.S.  No.  1  fruit,  they 
have  not  been  harmed  economically. 
Therefore,  no  harm  has  been  done  by 
implementing  this  relaxation  this  late  in 
the  season. 

Therefore,  the  NAC  and  PCC 
recommended  changing  the  "CA 
Utility"  quahty  at  their  September  15, 
1998,  meetings  by  modifying  the 
percentage  of  U.S.  No.l  fruit  in  each 
box.  The  committees  also  voted  to 
review  the  percentages  during  the 
winter. 

In  §§916.350  and  917.442  of  the 
orders  regulating  nectarines  and 
peaches,  respectively,  lower-quahty 
nectarines  and  f>eaches  were  authorized 
for  shipment  as  "CA  Utihty"  as  an 
experiment  for  the  1996  season  only. 
Such  authorization  was  continued 
during  the  1997  and  1998  seasons.  This 
rule  changes  the  percentage  of  U.S.  No. 
1  nectarines  and  peaches  which  can  be 
packed  in  a  container  marked  "CA 
Utihty"  for  the  remainder  of  the  1998 
season  except  that  the  fruit  grading  U.S. 
No.  1  must  have  a  specified  percentage 
of  non-scoreable  blemishes. 

During  the  1996  season,  the 
Etepartment  authorized  the  shipment  of 
nectarines  and  peaches  which  were  of  a 
lower  quahty  than  the  minimiun 
permitted  for  previous  seasons.  During 

1996,  there  were  approximately  210,000 
boxes  of  nectarines  and  approximately 
366,000  boxes  of  peaches  packed  as  "CA 
Utility,"  or  1.1  percent  and  1.9  percent 
of  fresh  shipments,  respectively.  Ehiring 

1997,  there  were  approximately  230,000 
boxes  of  nectarines  and  217 ,000  boxes 
of  peaches  packed  as  "CA  Utility,"  or 
1.1  percent  and  1.0  percent  of  fresh 
shipments,  respectively.  By  contrast, 
shipments  of  "CA  Utihty"  nectarines 
represents  4.0  percent  of  all  nectarine 
shipments,  or  approximately  694,881 
boxes  by  August  31  of  the  1998  season. 
Shipments  of  "CA  Utility"  peaches 
represents  4.0  percent  of  all  peach 
shipments,  or  approximately  544.065 
boxes  by  August  31  of  the  1998  season. 
Contmued  availabihty  of  "CA  Utihty" 
quahty  fruit  with  the  new  relaxations  is 
expected  to  have  a  positive  impact  on 
producers,  handlers,  and  consumers  by 
permitting  more  nectarines  and  peaches 
to  be  shipped  into  fresh  market 
channels,  without  adversely  impacting 
the  market  for  higher  quality  fruit. 

The  committees  considered  several 
alternatives  at  the  meeting.  One 
alternative  was  to  leave  the  percentage 
of  U.S.  No.  1  nectarines  and  peaches 
permitted  in  "CA  Utihty"  containers 
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unchanged.  It  was  determined  that 
alternative  would  not  address  the 
problem  which  faced  the  industry.  The 
NAC  and  PCC  also  considered 
increasing  the  30  percent  U.S.  No.  1 
tolerance  to  not  more  than  40  percent  or 
to  not  more  than  50  percent,  but 
determined  that  such  a  relaxation  could 
render  "CA  Utility"  boxes  less 
distinctive  from  U.S.  No.  1  and  create 
confusion  in  the  marketplace.  Another 
alternative  included  a  requirement  that 
at  least  90  percent  of  the  individual 
fruits  in  all  boxes  marked  with  "CA 
Utihty"  possess  defects.  Such  a 
requirement  would  create  a  box  of  fruit 
which  would  be  distinct  from  U.S.  No. 
1  due  to  a  greater  number  of  defects 
present.  However,  this  alternative  was 
determined  to  be  unacceptable  because 
it  represented  too  radical  a  change  of 
"CA  Utility"  quality  given  the 
emergency  nature  of  the 
recommendation.  This  ahemative  fails 
to  offer  a  sound  basis  for  comparison 
with  the  current  requirement  of  not 
more  than  30  percent  U.S.  No.  1  because 
it  does  not  reference  the  U.S.  No.  1 
grade.  Such  comparison  may  be 
necessary  as  the  committees  continue  to 
study  marketplace  reaction  to  changes 
in  quality  requirements  of  "CA  UtiUty." 
fruit. 

This  action  does  not  impose  any 
additional  reporting  and  recordkeeping 
requirements  on  either  small  or  large 
handlers. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
dupUcation  by  industry  and  pubUc 
sector  agencies.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  information 
collection  requirements  that  are 
contained  in  Parts  916  and  917  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  Nos.  0581- 
0072  and  0581-0080,  respectively. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule.  However,  as  previously  stated, 
nectarines  and  peaches  imder  the  orders 
have  to  meet  certain  requirements  set 
forth  in  the  standards  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627).  Standards 
issued  imder  the  Agricultural  Marketing 
Act  of  1946  are  otherwise  volimtary. 

In  addition,  the  committees'  meetings 
were  widely  publicized  throughout  the 
nectarine  and  peach  industries  and  all 
interested  parties  were  invited  to  attend 
the  meetings  and  participate  in 
committee  deliberations  on  all  issues. 


Like  all  committee  meetings,  the 
September  15, 1998.  meetings  were 
public  meetings  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  these  issues.  The  committees 
themselves  are  composed  of  producers, 
the  majority  of  whom  are  small  entities. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  rule  reflects  the  Department's 
appraisal  of  the  need  to  revise  the 
quality  requirements  for  CaUfomia 
nectarines  and  peaches.  The  Department 
believes  that  this  rule  will  have  a 
beneficial  impact  on  producers, 
handlers,  and  consumers  of  Cahfomia 
nectarines  and  peaches. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committees,  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
pubUcation  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  rule  should 
apply  to  as  many  shipments  of 
Cahfomia  nectarines  and  peaches  as 
possible.  The  shipping  seasons  for  both 
CaUfomia  nectarines  and  peaches  began 
on  April  1.  1998.  To  maximize  the 
effectiveness  of  this  relaxation  prior  to 
the  end  of  the  season,  this  mle  needs  to 
be  in  place  as  soon  as  possible.  Further, 
handlers  are  aware  of  this  rule,  which 
was  recommended  and  discussed  in 
pubUc  meetings  of  the  committees  and 
no  additional  time  is  needed  for  those 
handlers  to  comply  with  the  relaxed 
quality  requirements.  Finally,  a  15-day 
comment  period  is  provided  for  in  this 
interim  final  rule,  and  any  written 
comments  received  will  be  considered 
in  the  finalization  of  this  interim  final 
mle.  A  15-day  comment  period  is 
appropriate  because  the  end  of  the 
season  is  quickly  approaching. 

List  of  Subjects 

7CFRPart916 

Marketing  agreements,  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7CFRPart917 

Marketing  agreements,  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  916  and  917  are 
amended  as  follows: 


1.  The  authority  citation  for  7  CFR 
Parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

2.  In  §  916.356.  paragraph  (a)(1) 
introductory  text,  the  last  proviso  in  the 
first  sentence  and  the  last  phrase  are 
revised  to  read  as  follows: 

§916.356    CalHomla  Nectarine  Grade  and 
Size  Regulation. 

(a)*  *  • 

(D*  *  *  Provided /urt/ier,  That, 
during  the  period  September  23, 1998, 
through  October  31,  1998.  any  handler 
may  handle  nectarines  if  such 
nectarines  meet  "CA  Utility"  quaUty 
requirements.  The  term  "CA  Utility" 
means  that  not  more  than  40  percent  of 
the  nectarines  in  any  container  meet  or 
exceed  the  requirements  of  the  U.S.  No. 
1  grade,  except  that  at  least  one-quarter 
of  the  fruit  grading  U.S.  No.  1  grade 
shall  have  non-scoreable  blemishes  as 
determined  when  applying  the  U.S. 
Standards  for  Grades  of  Nectarines;  and 
that  such  nectarines  are  matiue  and  are: 


PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

^    3.  In  §917.459,  paragraph  (a)(1) 
introductory  text,  the  last  proviso  in  the 
first  sentence  and  the  last  phrase  are 
revised  to  read  as  follows: 

(a)*  *  • 

(1)  *  *  •  Provided /iirther.  That 
during  the  period  September  23, 1998. 
through  November  23. 1998,  any 
handler  may  handle  peaches  if  such 
peaches  meet  "CA  UtiUty" 
requirements.  The  term  "CA  UtiUty" 
means  that  not  more  than  40  percent  of 
the  peaches  in  any  container  meet  or 
exceed  the  requirements  of  the  U.S.  No. 
1  grade,  except  that  at  least  one-quarter 
of  the  fruit  grading  U.S.  No.  1  grade 
shall  have  non-scoreable  blemishes  as 
determined  when  applying  the  U.S.   . 
Standards  for  Grades  of  Peaches;  and 
that  such  peaches  are  mature  and  are: 
•        *        *        *        * 

Dated:  September  18. 1998. 
Robert  C.  Keeney,  "* 

i)eputy  Administrator,  Fruit  and  Vegetable 
Programs. 
(PR  Doc.  98-25398  Filed  9-21-98;  8:45  am) 

BILUNQ  CODE  3410-02-P 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30  and  50 
FUN  315a-AF41 

Financial  Assuranc«  Requirements  for 
Decommissioning  Nuclear  Power 
Reactors 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  on  financial  assurance 
requirements  for  the  deconunissioning 
of  nuclear  power  plants.  The 
amendments  respond  to  the  potential 
rate  deregulation  in  the  power 
generating  industry  and  NRC  concerns 
regarding  whether  current  NRC 
decommissioning  funding  assiuance 
requirements  will  need  to  be  modified. 
The  amendment  requires  power  reactor 
licensees  to  report  periodically  on  the 
status  of  their  decommissioning  funds, 
and  on  changes  in  their  external  trust 
agreements  and  other  financial 
assurance  mechanisms.  The  amendment 
also  allows  Ucensees  to  take  credit  for 
certain  earnings  on  decommissioning 
trust  funds. 

EFFECTIVE  DATE:  November  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Richter,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  telephone:  301-415- 
1978;  e-mail;  bjr@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  NRC  published  an  advance  notice 
of  proposed  rulemaking  (ANFR)  for 
"Financial  Assurance  Requirements  for 
Decommissioning  Nuclear  Power 
Reactors"  on  April  8,  1996  (61  FR 
15427).  This  action  was  developed  to 
amend  the  NRC's  regulations  relating  to 
financial  assurance  requirements  for  the 
decommissioning  of  nuclear  power 
plants  in  anticipation  of  rate 
deregulation  of  the  power  generating 
industry.  In  response  to  the  comments 
received  on  the  ANFR,  the  NRC 
published  a  proposed  rule  on  September 
10, 1997  (62  FR  47588).  The  NRC 
proposed  to:  (1)  Revise  the  definition  of 
"electric  utility"  and  related  definitions 
contained  in  10  CFR  50.2;  (2)  add  a 
definition  of  the  term  "Federal  licensee" 
to  address  the  issue  of  which  licensees 
may  use  statements  of  intent;  and  (3) 
require  power  reactor  licensees  to  report 
periodically  on  the  status  of  their 
decommissioning  funds  and  changes  in 


their  external  trust  agreements.  The  rule 
also  would  have  amended  10  CFR  50.75 
to  expressly  allow  licensees  to  take 
credit  for  the  earnings  on 
decommissioning  trust  funds  during  the 
operating  and  decommissioning 
periods. 

n.  Comments  on  the  Proposed  Rule 

The  Commission  received  33  letters 
containing  more  than  200  comments  on 
the  proposed  rule  representing  25 
Ucensees  or  licensee  organizations,  5 
State  agencies  or  Public  UtiUty 
Commissions,  2  public  interest  groups, 
and  em  individual  with  no  affiliation 
provided.  Copies  of  the  letters  are 
available  for  public  inspection  and 
copjring  for  a  fee  at  the  Commission's 
Public  Document  Room,  located  at  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC  20555-0001. 

The  comments  have  been  organized 
by  topic  and  an  analysis  of  them 
follows. 

1.  Definition  of  Electric  UtiUty 

A.  Linkage  Between  Decommissioning 
Financial  Assiu-ance  Requirements  and 
Financial  Qualification  Requirements 
(i.e..  Linkage  Between  Costs  of 
Operation,  Maintenance,  and 
Decommissioning) 

Several  commenters,  including  the 
Nuclear  Energy  Institute  (NEI),  stated 
that  NRC  should  not  use  the  term 
"electric  utiUty"  in  its  decommissioning 
financial  assiu-ance  rules  because  the 
term  is  used  for  difiierent  purposes  in 
the  context  of  NRC's  financial 
qualification  requirements  in  10  CFR 
50.33(f).  These  commenters  stressed  that 
only  decommissioning  costs  are  of 
concern  with  respect  to  the  financial 
assiu-ance  requirements,  whereas  only 
operation  and  maintenance  costs  are  of 
concern  with  respect  to  the  financial 
quahfication  requirements.  By 
refe.«ncing  all  these  costs  as  well  as  the 
cost  of  "electricity,"  the  proposed 
definition  of  electric  utifity  is  both 
imclear  and  problematic. 

The  commenters  cited  several  specific 
problems.  First,  the  definition  does  not 
adequately  express  NRC's  intent  that  an 
entity  can  demonstrate  adequate 
assiu'ance  if  it  can  "conclusively 
demonstrate  a  government-mandated, 
guaranteed  revenue  stream  for  all 
unfunded  decommissioning 
obligations"  by  virtue  of  a  non- 
bypassable  charge  that  covers  only 
decommissioning  costs.  (For  example, 
one  commenter  stated  that,  in 
CaUfomia,  licensees  are  assured  of 
recovering  decommissioning  costs  in 
distribution  rates  through  non- 
bypassable  means,  although  recovery  of 


the  costs  of  operation  and  maintenance 
may  not  be  assured.)  Second,  the 
definition  could  unnecessarily  invite 
challenges  to  the  rates  estabhshed  by 
regulators.  Specifically,  by  reqiiiring 
that  an  electric  utility's  rates  be 
"sufficient  for  the  licensee  to  operate, 
maintain,  and  decommission  its  nuclear 
plant  safely,"  the  proposed  definition 
could  imply  that  NRC  may  in  the  futiue 
evaluate  the  sufficiency  of  rates 
established  by  other  regulatory 
authorities  to  cover  costs  of  operations 
and  maintenance.  Third,  by  referencing 
"operation,"  the  definition  could  create 
or  imply  some  responsibiUty  for 
decommissioning  funding  on  the  part  of 
nonowner  operators  that,  they  argued, 
may  inhibit  the  formation  of  joint 
operating  companies. 

The  NRC  believes  that  commenters' 
concerns  in  this  area  were  addressed  by 
the  third  sentence  of  the  proposed 
definition,  that  states  that  "An  entity 
whose  rates  are  established  by  a 
regulatory  authority  by  mechanisms  that 
cover  a  portion  of  its  costs  will  be  "^ 

considered  to  be  an  'electric  utility'  only 
tor  that  portion  of  the  costs  that  are 
collected  in  this  manner."  NRC  did  not 
intend  to  have  all  Ucensees  consider 
only  the  combined  costs  of  operation, 
maintenance,  and  decommissioning. 
Nevertheless,  even  some  commenters 
who  understood  NRC's  intent  suggested 
modifying  this  third  sentence.  One 
suggestion  was  to  replace  it  with  "An 
entity  whose  rates  are  established  by  a 
regulatory  authority  by  mechanisms  that 
cover  only  decommissioning  costs  wiU 
be  considered  to  be  an  'electric  utiUty' 
with  respect  to  its  decommissioning 
funding  responsibiUties."  (Presumably 
an  additional  paraUel  sentence  would 
address  "costs  of  operation  and 
maintenance  costs  *  •  *  with  respect  to 
its  financial  quaUfication 
requirements.")  Another  suggestion  was 
to  clarify  the  third  sentence  by  referring 
to  recovery  of  a  certain  portion  or 
discrete  category  of  costs.  Either  of  these 
suggestions  would  also  obviate  any  need 
to  include  the  10  percent  de  minimis 
threshold  for  non-recovered  costs  that 
was  suggested  by  one  commenter  (i.e., 
because  the  relevant  category  of  costs — 
for  decommissioning — would  be 
recovered,  even  if  they  were  less  than  10 
percent  of  all  costs),  and  would  allay  the 
concerns  of  several  commenters  that  an 
entity  recovering  only  decommissioning 
costs  through  non-bypassable  charges 
might  be  considered  less  than  a  100 
percent  electric  utility  for  purposes  of 
the  decommissioning  requirements. 

One  possible  remedy,  as  suggested  by 
NEI,  would  be  for  NRC  to  construct  and 
define  a  new  term  such  as  "qualified 
nuclear  entity"  that  would  apply  only  to 
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the  decommissioning  financial 
assurance  requirements.  NEI  would 
define  a  qualified  nuclear  entity  as  one 
that  obtains  decommissioning  fimds 
through:  (1)  A  rate-setting  mechanism; 

(2)  a  non-bypassable  charge  established 
by  legislative  or  regulatory  mandate;  or 

(3)  a  binding  contractual  agreement  with 
another  party  that  is  equal  in  amount  to 
the  entity's  decommissioning  funding 
obligation.  Only  the  third  option  in 
NEI's  definition  is  not  generally 
consistent  with  NRC's  proposed 
definition.  NEI's  comment  does  not 
fully  or  adequately  explain  the  meaning 
or  implications  of  the  binding 
contractual  agreement  included  as  the 
third  option  in  its  definition.  However, 
other  commenters  specifically 
referenced  NEI's  comments,  and 
objected  to  the  binding  contractual 
agreement  portion  of  NEI's  suggested 
definition.  Some  of  these  commenters 
stated  that  a  binding  contractual 
agreement  would  provide  inadequate 
assurance  unless  the  party  offering  the 
contract  were  appropriately  qualified. 

As  a  final  point,  NEI  noted  that  the 
term  "electric  utility"  may  take  on  a 
different  meaning  as  a  result  of  industry 
restructuring,  but  would  not  alter  the 
existing  definition  of  electric  utility 
which  would,  under  NEI's  proposal, 
remain  applicable  to  NRC's  financial 

aualification  requirements.  The  logic  of 
lis  position  is  that  the  ciurent  rule  is 
intended  to  address  the 
decommissioning  financial  assurance 
requirements  rather  than  the  financial 
qualification  requirements. 
Nevertheless,  the  loss  of  regulatory 
oversight  as  a  potential  consequence  of 
industry  restructuring  is  as  relevant  to 
NRC's  financial  qualification 
requirements  as  it  is  to  NRC's 
decommissioning  financial  assiu-ance 
requirements.  Therefore,  the  NRC  has 
adopted  another  approach  that  is 
intended  to  address  commenters' 
concerns,  but  that  does  not  have  some 
of  the  shortcomings  of  NEI's  approach. 
The  Commission  has  decided  not  to 
change  the  current  definition  of 
"electric  utility"  as  it  applies  to 
financial  qualifications  requirements  in 
10  CFR  50.33(f).  Rather,  the  NRC  is 
clarifying  the  applicability  of  external 
sinking  funds  and  other  mechanisms 
directly  in  10  CFR  50.75. 

B.  Direct  vs.  Indirect  Cost  Recovery 

Some  commenters  argued  against  the 
proposed  deletion  of  the  phrase  "either 
directly  or  indirectly"  in  the  first 
sentence  of  NRC's  existing  definition  of 
electric  utility,  which  states  that 
"Electric  utility  means  any  entity  that 
generates  or  distributes  electricity  and 
which  recovers  the  cost  of  this 


electricity,  either  directly  or  indirectly, 
through  rates  established  by  the  entity 
itself  or  by  a  separate  regulatory 
authority."  These  commenters  stated 
that  allowing  cost  recovery  based  only 
on  regulated  rates  and  non-bypassable 
charges  might  restrict  licensees  from 
competing  in  the  open  market. 
Specifically,  the  change  might  prevent 
hcensees  with  Public  Utility 
Commission  (PUC)-or  Federal  Energy 
Regulatory  Commission  (FERC)- 
approved,  long-term  power  sales 
agreements  from  qualifying  as  electric 
utilities. 

It  is  not  clear  whether  PUC-or  FERC- 
approved,  long-term  power  sales 
agreements  would  qualify  as  cost  of 
service  regulation  or  as  non-bypassable 
charges  (and  hence  as  cost  recovery 
through  regulated  rates]  under  either  the 
current  definition  or  the  proposed 
definition.  Assuming  that  PUCs  or  FERC 
analyze  these  agreements  to  ensure  that 
they  are  consistent  with  the  entity's 
recovery  of  all  reasonable  and  prudent 
costs,  it  would  be  reasonable  for  NRC  to 
interpret  these  agreements  as  acceptable 
under  either  definition.  Because  this 
interpretation  would  not  be  obvious 
under  either  definition,  however,  such 
an  interpretation  by  NRC  would  have  to 
be  implemented  through  existing  or  new 
guidance  documents,  whether  or  not  the 
phrase  is  added  to  the  definition.  If 
these  agreements  are  not  consistent  with 
the  entity's  recovery  of  all  reasonable 
and  prudent  costs,  then  the  phrase 
"either  directly  or  indirectly"  has  been 
deleted  appropriately. 

Another  commenter  stated  that  NRC 
should  not  delete  the  phrase  "directly  or 
indirectly"  because  the  deletion  could 
be  interpreted  as  eliminating  the 
exemption  from  financial  qualification 
requirements  applicable  to  nonowner 
operators  who  cover  their  costs  under 
contracts  vn\h  owners.  The  commenter 
claimed  that  NRC  has  traditionally  held 
that  nonowner  operators  are  "electric 
utilities"  exempt  from  the  regulated 
rates  of  the  owners  who  are 
contractually  committed  to  pay  the 
operators'  expenses.  The  logic  of  the 
conunenter's  argument  seems  to  be  that 
nonowner  operators  recover  the  costs  of 
their  electricity  from  owners,  whose 
rates  are  directly  regulated,  thereby 
making  the  operator's  cost  recovery 
indirectly  regulated.  For  the  reasons  that 
follow,  the  final  rule  should  render  this  • 
concern  moot. 

C.  Consequences  of  Not  Meeting  the 
Definition 

One  commenter  suggested  that  the 
proposed  definition  could  result  in  the 
prematiu^  shutdown  of  nuclear  power 
plants  that  have  insufficient  funds  set 


aside  to  pay  for  decommissioning.  This 
comment  appears  to  argue  that 
premature  shutdowns  may  result  if,  as 
a  result  of  an  entity's  loss  of  status  as 
an  electric  utility,  it  must  (but  is  unable 
to)  provide  up-front  financial  assurance 
for  decommissioning.  This  issue  is 
analyzed  in  Section  7.B,  Prepayment/ 
Up-front  Assurance. 

D.  Implications  for  State  Ratemaking 
Authority 

Some  commenters  suggested  that  NRC 
clarify  that  it  does  not  intend  to  infringe 
upon  State  ratemaking  authority.  To  this 
end,  one  PUC  stated  that  the  NRC 
should  remove  frt>m  the  definition  the 
requirement  that  utilities  recover  "the 
cost  of  electricity,"  which  is  only  an 
intermediate  consideration  in  the 
development  of  rates.  This  commenter 
suggested  that  the  definition  should  be 
changed  to  "any  entity  that  generates, 
transmits,  or  distributes  electricity."  In 
response,  the  NRC  has  neither  the 
intention  nor  the  authority  to  infringe 
on  State  ratemaking  authority.  The  NRC 
believes  that  the  final  rule  described 
below  will  obviate  these  commenters' 
concerns. 

E.  Regulatory  Efficiency 

Some  commenters  suggested  that  the 
proposed  regulation  at  §  50.75(e)(3)  be 
revised  to  avoid  repeating  the  definition 
of  electric  utility.  'This  comment  has 
been  adopted,  de  facto,  by  the  final  rule. 

F.  Application  of  Definition  to  Public 
Power  Agencies 

Some  commenters  noted  that  the 
proposed  definition  does  not  appear  to 
require  public  power  agencies  to  recover 
all  of  their  costs  in  their  rates,  only  that 
they  set  their  own  rates.  In  a 
competitive  market,  it  does  not  follow 
that  the  authority  of  such  agencies  to  set 
their  own  rates  will,  in  and  of  itself, 
provide  assurance  of  decommissioning 
funding. 

These  comments  appear  to  address 
the  last  sentence  in  the  proposed 
definition  of  electric  utility: 

Public  utility  districts,  municipalities, 
rural  electric  cooperatives,  and  State  and 
Federal  agencies,  including  associations  of 
any  of  the  foregoing,  that  establish  their  own 
rates  are  included  within  the  meaning  of 
"electric  utility." 

This  sentence  automatically  classifies 
any  licensee  that  falls  in  one  of  the 
above-referenced  groups  (collectively 
referred  to  by  the  commenter  as  "public 
power  agencies")  as  an  electric  utility. 
Thus,  public  power  agencies 
automatically  qualify  as  electric  utilities 
without  consideration  of  any  of  the 
definition's  other  conditions  on  rate 
recovery.  The  commenters'  assessment 
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appears  sound  in  that,  in  a  competitive 
market,  such  entities  might  not  recover 
all  their  costs  even  if  they  can  set  their 
own  rates.  The  ability  to  set  rates 
adequate  to  achieve  ftill  cost  recovery 
would  be  undermined  by  the  loss  of  an 
exclusive  service  territory.  Although  the 
NRC  is  retaining,  unmodified,  the 
definition  of  "electric  utility"  for 
purposes  of  financial  qualifications,  the 
NRC  has  adopted  this  comment  in  its 
revised  §  50.75(e). 

2.  Definition  of  Non-Bypassable  Charge 

A.  Stricter  Definition  Needed 

One  commenter  suggested  revising 
the  definition  to  require  that  monies 
collected  via  the  non-bypassable  charge 
be  available  to  the  licensee,  either 
through  assignment  or  some  other 
mechanism.  This  comment  seems 
reasonable.  If  charges  are  not  available 
to  the  licensee  (e.g.,  if  the  revenue 
stream  resulting  from  the  charge  has 
been  assigned  to  an  unrelated  party  as 
a  result  of  a  seciuitization),  then  the 
non-bypassable  charges  would  not 
provide  reasonable  assurance  of 
decommissioning  funding.  The  final 
rule  has  been  modified  to  reflect  that 
non-bypassable  charges  should  be 
available  to  the  licensee  as  part  of  funds 
for  decommissioning  deposited  in  an 
external  sinking  fund. 

One  commenter  stated  that  because 
decommissioning  funding  must  be 
seau«d  and  insulated  from  market  risk, 
the  preferred  funding  method  should  be 
a  non-bypassable  charge  established  by 
a  regulatory  mandate.  According  to  the 
commenter,  this  approach  better  assures 
adequate  funding  while  removing 
decommissioning  as  an  issue  in  futiu« 
competition,  and  also  would  help 
utilities  in  making  optimal  business 
decisions  in  the  competitive 
environment.  Regardless  of  the  validity 
of  the  comment,  the  NRC  believes  that 
it  would  be  encroaching  upon  the 
responsibihties  of  other  r^ulators  if  it 
were  to  establish  a  single  method  for 
cost  recovery. 

B.  Link  Between  Operation. 
Maintenance,  and  Decommissioning 

One  commenter  stated  that  the 
definition's  reference  to  "costs 
associated  with  operation,  maintenance, 
and  decommissioning"  is  problematic 
for  the  same  reasons  Uiat  were  noted  in 
the  "electric  utility"  definition.  (See 
discussion  and  analysis  in  Section  1-A.) 
Another  commenter  stated  that  NRC's 
proposed  definition  of  non-bypassable 
charge  could  be  interpreted  to  mean  that 
operation,  maintenance,  and 
decommissioning  costs  must  all  be 
covered  by  a  chaise  in  order  to  meet  the 


definition.  This  may  be  inconsistent 
with  actual  charges  established  by 
PUCs.  For  example,  a  PUC  could  decide 
to  establish  a  charge  for 
decommissioning  costs,  but  not  for 
operation  and  maintenance  costs. 

One  feasible  solution  was  suggested 
by  several  commenters,  who  stated  that 
the  definition  should  be  revised  to  read 
"costs  associated  with  operation, 
maintenance,  or  decommissioning. 
*  *  *"  They  noted  that  this  is  more 
consistent  with  the  intent  of  the  rule 
and  would  not  exclude  licensees  that 
recover  only  decommissioning  costs 
through  a  non-bypassable  charge,  but 
that  recover  all  other  costs  through 
competition.  The  final  rule  reflects  this 
modification. 

C.  Types  of  Non-Bypassable  Charges 
One  commenter  stated  that  it  is  not 
clear  whether  the  proposed  definition 
encompasses  wire  charges,  stranded 
cost  charges,  transition  charges,  exit 
fees,  other  similar  charges,  the 
securitized  proceeds  of  a  revenue 
stream,  or  price  cap  regulation.  If  NRC 
decides  to  defer  to  State  regulatory 
officials,  the  final  rule  should  be  clear 
in  stating  the  types  of  charges  covered 
by  the  definition.  Similarly,  other 
commenters  suggested  expanding  the 
definition  to  include  other  funding 
mechanisms  imposed  or  established  by 
a  governmental  authority.  One 
commenter  suggested  the  definition 
might  include  a  decommissioning 
liability  covered  by  State  seciiritization 
legislation.  Another  suggested  it  might 
include  binding  contracts  secured  by 
legislation  or  a  regulatory  commission 
order  or  both. 

The  proposed  definition,  as  stated, 
includes 

•  •  *  charges  imposed  by  a  goveramental 
authority  which  affected  entities  are  required 
to  pay  (over  an  established  time  period]  to 
cover  costs  associated  with  operation, 
maintenance,  and  decommissioning  of  a 
nuclear  power  plant. 

As  noted  in  the  previous  section,  the 
NRC  has  modified  the  definitions  of 
"non-bypassable  charges"  in  the  final 
rule  to  focus  solely  on  "costs  associated 
with  decommissioning  of  a  nuclear 
power  plant"  With  that  modification, 
this  definition  seems  to  provide  an 
effective  performance  standard  for  any 
type  of  chai:ge  that  might  be  developed 
by  State  regulatory  officials  to  cover 
decommissioning  costs.  Consequently, 
there  seems  to  be  little  benefit  to  the 
commenter's  suggestion,  and  some 
possible  danger  if  any  specific  charges 
that  might  be  listed  in  a  revised 
definition  were  ultimately  implemented 
by  State  regiUatory  officials  in  ways  that 
did  not  meet  the  currently  proposed 


definition.  Nevertheless,  the  NRC  has 
dted  examples  of  non-bypassable 
charges  in  its  definition,  without 
limiting  such  charges  only  to  the  cited 
examples. 

Finally,  one  commenter  stated  that 
NRC's  commentary  that  securitization  of 
a  licensee's  interest  in  non-bypassable 
charges  "may"  be  an  acceptable  method 
of  providing  decommissioning  funding 
asstuance  seems  to  suggest  that  the 
existence  of  a  licensee's  entitlement  to 
non-securitized  irrevocable,  non- 
bypassable  charges  may  not  be  sufficient 
to  meet  the  definition  and  avoid  up- 
front funding.  This  comment,  however, 
seems  at  odds  with  the  plain  meaning 
of  the  definition  of  non-bypassable 
charges. 

D.  Other 

Finally,  one  commenter  suggested 
revising  the  definition  to  replace  the 
phrase  "governmental  authority"  with 
the  phrase  "regulatory  authority."  As 
pointed  out  by  the  commenter,  this 
would  make  the  definition  more 
consistent  with  the  definitions  of 
"electric  utility"  and  "cost  of  service 
regulation."  The  NRC  is  aware  of  the 
difference  and  beUeves  the  definition  as 
presented  better  represents  the  NRC 
position  because  the  term 
"governmental  authority"  is  more 
inclusive  and  allows  for  actions  by  non 
"regulatory  authorities,"  such  as  State 
legislatures. 

3.  Definition  of  Cost  of  Service 
Regulation 

The  comments  addressing  the 
definition  of  "cost  of  service  regulation" 
seemed,  in  general,  more  directly 
applicable  to  other  parts  of  NRC's 
proposal,  as  discussed  below. 

Chie  commenter  stated  that  the 
modifier  "all"  should  be  deleted  from 
the  "cost  of  service"  definition.  This 
commenter  argued  that  a  definition 
requiring  that  "all"  reasonable  and 
prudent  costs  be  recovered  invites  a 
challenge  to  the  sufficiency  of  a 
licensee's  rate  regulation.  Similarly, 
another  commenter  stated  that  the 
definition  should  account  for  the 
possibility  of  "partial"  cost  of  service 
regulation.  The  NRC  believes  that 
commenters"  concerns  in  this  area  were 
addressed  by  the  third  sentence  of  the 
proposed  definition  of  electric  utility, 
that  states  "An  entity  whose  rates  are 
established  by  a  regulatory  authority  by 
mechanisms  that  cover  only  a  portion  of 
its  costs  wiU  be  considered  to  be  an 
"electric  utility"  only  for  that  portion  of 
the  costs  that  are  collected  in  this 
manner."  NRC  did  not  intend  to  imply 
that  a  licensee  was  sul^ect  to  cost  of 
service  regulation  only  in  the  event  that 
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all  its  reasonable  and  prudent  costs  are 
recovered  per  tbe  definition,  but  rather 
that  the  licensee  would  be  deemed  to  be 
regulated  imder  cost  of  service 
r^ulation  for  whatever  portion  of  its 
reasonable  and  prudent  costs  are 
covered  per  the  definition.  This 
conunent  has  been  rendered  moot  by  the 
NRC's  revised  final  rule. 

Another  commenter  stated  that  the 
proposed  definition  of  "cost  of  service 
regulation"  should  not  exclude 
"performance  based"  and  "incentive" 
ratemaking  adopted  by  some  State 
ratemaking  authorities.  This  commenter 
proposed  adding  the  following  to  the 
de£bution:  "Cost  of  service  regulation 
includes,  but  is  not  limited  to, 
alternative  forms  of  ratemaking  which 
provide  for  a  portion  of  costs  to  be 
recovered  based  on  reasonable 
benchmarks  and  incentives  for  good 
performance." 

This  comment  does  not  seem  to 
recognize  that  the  term  "cost  of  service 
regulation"  is  actually  referenced  as 
"traditional  cost  of  service  regulation" 
by  the  proposed  definition  of  electric 
utility,  which  distinguishes  cost  of 
service  regulation  from  indirect  cost 
recovery  through  non-bypassable  charge 
mechanisms.  In  the  final  rule,  this 
reference  to  traditional  ratemaking  is 
contained  in  the  definition  of  "cost  of 
service  regulation."  In  this  broader 
context,  the  NRC's  intention  to  keep  the 
present  focus  of  "cost  of  service 
regulation"  seems  clear  and,  moreover, 
the  licensee's  suggested  additions  seem 
inappropriate  (because  they  are  not 
precisely  consistent  with  traditional 
direct  recovery  of  reasonable  and 
prudent  costs).  However,  given  that  the 
NRC  believes  that  incentive  or  price- 
cap-based  ratemaking  provides 
reasonable  assurance  of 
decommissioning  funding,  the  NRC 
revised  the  definition  of  "cost  of  service 
regulation"  to  reflect  this  concern. 

4.  Need  for  General  Flexibility 

The  flexibility  issue  has  two^ 
dimensions.  First,  several  commenters 
wanted  the  maximum  number  of 
financial  assurance  options  available  to 
reactor  licensees.  Second,  these 
commenters  urged  NRC  not  to  include 
specific  or  detailed  criteria  in  its  rules, 
which  should  be  kept  general,  but  to 
address  implementation  details  in  a 
regulatory  guide  or  similar  non-binding 
form. 

Among  the  various  financial 
assurance  mechanisms,  there  are 
differences  in  cost,  availability,  and  risk 
(i.e.,  degree  of  assurance).  Similarly, 
because  licensees  vary  in  their  financial 
situations  and  prospects,  they  pose 
different  degrees  of  risk  in  terms  of  their 


abilities  to  provide  funding  for  reactor 
decommissioning.  Making  riskier 
financial  assurance  mechanisms 
available  to  riskier  licensees  compounds 
risk  to  the  public  that  adequate  funds 
will  not  be  available  when  needed. 
Thus,  prudent  public  poUcy  may  limit 
the  range  of  mechanisms  that  should  be 
offered  to  certain  categories  of  licensees. 
This  is  recognized  by  the  commenters 
themselves,  who  more  or  less  endorsed 
the  NRC  firamework,  which 
distingiushes  a  category  of  licensees  that 
should  not  be  afforded  the  option  of 
using  an  external  sinking  funding,  by 
itself,  as  a  mechanism  of  assurance.  The 
commenters  did  not  contend  that  all 
licensees  should  be  allowed  to  use  all 
mechanisms;  however,  they  wanted  the 
external  sinking  fund  option  to  be  made 
available  to  more  reactor  licensees  than 
might  quaUfy  under  the  NRC  proposal. 
If  this  mechanism  were  equal  to  the 
others  in  terms  of  risk,  the  NRC  could 
make  it  more  available  in  the  interests 
of  flexibility.  Because  this  option  has 
more  risk  than  other  available  assurance 
options,  the  NRC  believes  it  is  prudent 
to  restrict  its  use  to  licensees  Mdth 
stronger  financial  or  rate  regulatory 
characteristics. 

With  respect  to  keeping  the  rule 
general  and  reserving  details  for  a 
regulatory  guide,  there  are  two  key 
considerations.  Firat  is  a  matter  of 
regulatory  philosophy  and  enforcement 
postiue.  Reserving  details  for  regulatory 
guides  is  an  approach  that  the  NRC  has 
used.  However,  regulatory  guides  are 
statements  of  one  way  in  which 
licensees  can  meet  regulations  and  do 
not  establish  requirements. 

The  second  consideration  is  the 
potential  need  to  change  the 
requirements.  It  is  much  easier  to 
change,  add,  or  delete  methods  as 
acceptable  for  meeting  requirements  in 
regulatory  guides  than  in  regulations. 
Inasmuch  as  the  NRC's  power  reactor 
licensees  have  begim  on  a  path  of 
economic  restructuring,  and  will  be  in 
a  period  of  transition  for  a  number  of 
years,  the  flexibility  afforded  by  using  a 
regulatory  guide  as  a  vehicle  for 
decommissioning  financial  assurance 
requirements  may  be  an  advantage.  On 
balance,  the  NRC  is  maintaining  a  level 
of  detail  equivalent  to  previous 
rulemaking  in  this  area,  and  reserves  the 
right  to  issue  more  detailed  guidance 
where  necessary.  The  NRC,  in 
acknowledging  the  use  of  combinations 
of  assiuance  methods,  caimot  list  all 
possibilities,  but  includes  as  an 
example,  the  recent  New  Hampshire 
legislation  that  provides  for  the 
proportionate  liability  of  the  co-owners 
of  the  Seabrook  Nuclear  Power  Station 
in  the  event  that  another  minority 


owner.  Great  Bay  Power  Company, 
defaults  on  its  obligations. 

5.  Applicability  of  Requirements  to 
Plant  Owners  and  Opetntors 

Two  commenters  urged  the  NRC  to 
clarify  that  the  requirements  for 
decommissioning  financial  assurance 
apply  only  to  owners  or  entities  that 
have  assumed  deconunissioning 
liability  under  contracts  and  not  to 
entities  that  are  solely  operators.  The 
commenters  argued  that  this 
clarification  is  important  to  the 
formation  or  use  of  specialized 
operating  service  companies  with  no 
ownership  interests  in  the  fiacilities  they 
operate. 

Applying  financial  assurance 
requirements  to  both  ownera  and 
operators  provides  flexibility,  since 
either  can  demonstrate  compliance. 
This  approach  also  recognizes  scenarios 
in  which  the  operator  haus  greater 
financial  resources  or  creditworthiness 
or  both  than  the  owner.  Such  a  scenario 
is  conceivable  following  the  economic 
restructuring  of  the  electric  power 
industry.  To  provide  greater  flexibility 
and  assurance,  the  NRC  will  not 
specifically  exempt  operator  licensees 
from  the  fiiiandal  assurance 
requirement.  This  is  unlikely  to  affect 
the  formation  or  use  of  operating  service 
companies,  because  they  can  negotiate 
with  reactor  owners  regarding  which 
party  or  parties  vtdll  be  responsible  for  ^ 
demonstrating  financial  assurance  for 
decommissioning  purposes. 

6.  Site-Specific  Cost  Estimates 

Four  commentere  addressed  the 
desirability  of  allowing  licensees  to  use 
site-specific  decommissioning  cost 
estimates  as  the  basis  for  financial 
assurance  and  reporting,  even  if  these 
estimates  are  less  than  the  current 
iT^ininiiini  amounts  prescribed  in 
§  50.75.  The  primary  advantage  asserted 
would  be  to  avoid  unnecessary 
assurance  expenses  when  a  site-specific 
estimate  is  less  than  the  current  NRC 
minimum.  Other  asserted  benefits  of 
allowing  licensees  to  use  site-specific 
cost  estimates  below  the  NRC 
minimums  include  greater  consistency 
with  PUC  approaches,  tax  treatment, 
and  possible  Financial  Accounting 
Standards  Board  (FASB)  requirements. 
Moreover,  acceptance  of  site-specific 
estimates  might  enhance  the  integrity  of 
the  rule,  given  the  perception  stated  by 
several  licensees  of  problems  with  the 
current  minimum  amounts  and  the 
acceptance  by  PUCs  of  site-specific  cost 
estimates  as  the  basis  for  financial 
assiuance  even  where  the  site-specific 
estimates  are  less  than  the  NRC 
minimums.  However,  given  other 
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potential  weaknesses  in  current 
implementation  (primarily  relating  to 
the  adequacy  of  cost  estimates  and  the 
potential  under-funding  indicated  by 
current  balances  in  decommissioning 
trust  funds),  such  an  allowance  could 
aggravate  the  risk  of  potential  under- 
funding  associated  with  the  external 
sinking  fund  mechanism.  Submittal  of 
site-specific  estimates  to  the  NRC  would 
enable  it  to  better  evaluate  the  funds 
needed  for  deconunissioning.  However, 
the  Commission  has  decided  to  defer 
allowing  site-specific  estimates  that  are 
lower  than  the  amounts  specified  in  10 
CFR  50.75(c)  until  additional 
decommissioning  data  are  obtained. 
(Staff  Requirements  Memorandum, 
SECY  97-251— Proposed  Rule  on 
Nuclear  Power  Reactor 
Decommissioning  Costs.  February  S, 
1998.) 

7.  Alternative  Methods  of  Assurance 

A.  Alternative  Framework  Proposed  by 
NEI 

NEI's  proposed  framework  for 
financial  assurance  for 
decommissioning  resembles  in  broad 
outline  NRC's  fiamework,  which 
broadens  the  range  of  allowable 
assurance  mechanisms  for  reactor 
licensees  that  lose  the  ability  to  recover 
decommissioning  costs  through 
regulated  rate  fees  or  other  mandatory 
charges  established  by  a  regulatory 
body.  Although  the  external  sinking 
fund,  standing  alone,  is  not  allowed  for 
the  licensees  losing  such  regulatory 
oversight,  the  NRC  framework  also 
ofiiers  opportimities  for  case-by-case 
consideration  of  non-standard  financial 
assurance  arrangements.  Examples 
include  §  50.75(e)(l)(v),  which  allows 
unspecified,  other  guarantee  methods; 
and  certain  contractual  arrangements  in 
§50.75(e)(l)(u)(C). 

The  NEI's  framework  involves  three, 
rather  than  two.  categories  of  power 
reactor  licensees.  Under  the  I^ 
framework,  the  broader  set  of  assurance 
mechanisms  (including  the  current 
external  sinking  fund  approach)  would 
be  available  to:  First,  licensees  meeting 
the  criteria  for  "qualified  nuclear 
entities"  and  second,  licensees  that  do 
not  meet  the  requirements  for  "qualified 
nuclear  entities"  but  that  satisfy  a  set  of 
financial  criteria.  NEI  does  not  specify 
in  its  comments  what  these  financial 
criteria  would  be.  Third,  licensees  that 
satisfy  neither  the  criteria  for  qualified 
nuclear  entities  nor  the  alternate 
financial  criteria  would  not  be  allowed 
to  use  the  external  sinking  fund  option, 
but  woiUd  be  able  to  use  the  other 
mechanisms.  NEI  also  includes  an 


option  for  non-standard  demonstrations 
of  assvirance. 

The  efiiect  of  the  NEI  proposal  would 
be  to  make  the  current  external  sinking 
fund  financial  assurance  option 
available  to  a  larger  number  of  Ucensees 
than  would  be  allowed  tmder  the  NRC 
proposal.  This  effect  is  the  result  of:  (1) 
Defining  "qualified  nuclear  entities"  in 
terms  of  criteria  that  may  be  less 
stringent  than  the  proposed  criteria  for 
"electric  utility";  and  (2)  allowing 
licensees  that  satisfy  certain  financial 
criteria  also  to  take  advantage  of  the 
external  sinking  fund  option,  which 
they  would  not  be  allowed  to  do  under 
the  NRC  proposal.  The  NEI  proposal 
would  mean  an  increase  in  the  risk  that 
adequate  funds  will  not  be  available 
when  needed  because  of  an  inadequate 
funding  rate,  inadequate  earnings  on 
invested  funds,  or  premature  shutdown. 
It  would  decrease  the  cost  to  licensees. 
NRC's  proposal  entails  less  risk  of 
inadequate  funding,  but  greater  cost  to 
licensees. 

On  balance,  to  make  the  external 
sinking  fund  option  more  available  to 
reactor  licensees,  the  NEI  framewori^ 
would  residt  in  greater  risk  that 
sufficient  decommissioning  funds  will 
not  be  available  when  needed.  The  NEI 
proposal  also  would  require  the 
development  of  appropriate  financial 
criteria,  which  would  be  challenging  to 
develop  because  of  the  unpredictable 
natiue  of  the  industry.  An  entity  that 
meets  the  financial  criteria,  unlike  those 
licensees  who  retain  the  ability  to 
recover  decommissioning  costs  through 
regidated  rates  and  fees  or  other 
mandatory  charges  estabUshed  by  a 
regulatory  body,  would  have  no 
guarantee  of  collecting  sufficient  funds 
for  decommissioning  and  could 
encoimter  deteriorating  financial 
conditions  that  could  cause  a  reduction 
or  cessation  of  payments  into  the 
external  sinking  fund. 

The  NEI  fiamework  would  produce 
the  same  result  if  the  financial  criteria 
were  made  an  alternate  basis  for  being 
a  "qualified  nuclear  entity."  This  would 
produce  a  two-tier  framework  parallel  in 
structiire  to  the  NRC  proposal,  though 
difiierent  in  content. 

Based  on  these  considerations,  the 
NRC  is  not  adopting  NEI's  proposed 
approach.  Rather,  the  NRC  is  specifying 
in  §  50.75.  a  variety  of  mechanisms  for 
providing  decommissioning  financial 
assurance  that  licensees  may  use, 
depending  upon  their  circumstances. 
The  revised  regidations  would  also 
permit  the  use  of  "other  guarantee 
methods"  that  are  not  specifically 
identified  in  the  regulations. 


B.  Prepayment/Up-Front  Assurance 

One  commenter  addressed  the  issue 
of  up-&t)nt  assurance.  The  commenter 
stressed  that  it  is  unfair  for  NRC  to 
require  up-front  funding  for  licensees 
that  no  longer  meet  the  definition  of 
"electric  utility."  In  particular,  the 
commenter  argued  that  Ucensees  have 
presumed  all  along  that  they  would  be 
able  to  gradually  fund  decommissioning 
throughout  their  plants'  operating  lives 
and  that,  as  a  result,  licensees  who  are 
no  longer  considered  electric  utilities 
may  be  unable  to  remain  in  business. 

NRC's  current  financial  assurance 
requirements  for  decommissioning 
nuclear  power  reactcHs  are  based  on  the 
premise  that  the  reactors  are  owned  by 
regulated  or  self-regulating  entities  that 
recover  their  decommissioning  costs 
through  a  rate-setting  process  overseen 
by  the  applicable  regulating  body.  This 
regulatory  oversight  provides  reasonable 
assiuance  that  siich  licensees  will 
recover  reactor  decommissioning  costs 
and  continue  paying  into  external 
sinking  funds  for  dectmunissioning. 

It  is  true  that  those  Ucensees  noTonger 
able  to  recover  decommissioning  costs 
through  regulated  rates  and  fees  or  other 
mandatory  charges  established  by  a 
regulatory  body  may  inciu  a  greater 
biuden  by  having  to  provide  up-front 
assiuance.  This  up-firont  assiuance 
could  take  the  form  of  prepayment  or  it 
could  take  the  form  of  some  type  of 
surety  mechanism  (e.g.,  a  letter  of  credit, 
or  a  partner  or  self  guarantee).  It  is 
possible,  under  some  restructuring 
scenarios,  that  this  could  lead  to 
premature  shutdown  of  some  reactors. 
However,  the  likelihood  of  this 
occurring  is  highly  doubtful.  Many 
PUCs  have  already  indicated  their 
intention  to  allow  for  the  regulated 
recovery  of  decommissioning  costs, 
either  through  rates  or  through  some 
type  of  non-bypassable  charge,  even  for 
otherwise  deregulated  entities.  For 
licensees  that  will  not  be  able  to  collect 
funds  through  such  a  process  after 
industry  restructuring,  up-fitmt 
assurance  is  necessary  to  ensure  that 
reasonable  financial  assurance  is 
provided  for  all  decommissioning 
obUgations.  In  the  more  competitive 
environment  that  is  likely  to  prevail 
after  restructuring,  some  of  these 
licensees  may  not  remain  financially 
viable  for  reasons  not  related  to 
decommissioning  financial  assurance, 
further  suggesting  the  need  for  up-fit)nt 
assurance. 

C.  Accelerated  Funding 

In  the  preamble  to  its  proposed  rule, 
NRC  requested  comment  on  whether 
accelerated  funding  should  be 
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considered  as  a  financial  assurance 
option  for  licensees  no  longer  meeting 
the  definition  of  "electric  utility." 
Several  commenters  supported 
accelerated  funding,  provided  that  the 
accelerated  funding  period  would  be 
long  enough.  They  generally  stressed 
that,  if  the  funding  period  were  too 
short,  non-electric  utilities  would  be 
placed  at  a  competitive  disadvantage, 
potentially  leading  to  insolvency  and 
premature  shutdown  of  plants.  One 
conmienter  asserted  that  the  burden  of 
accelerated  funding  would  be  most 
severe  for  licensees  with  little  time 
remaining  before  shutdown.  Several 
commenters  offered  specific  suggestions 
regarding  the  length  of  an  accelerated 
funding  period,  stating  that  it  should 
last  most  or  all  of  the  remainder  of  the 
license  period,  two-thirds  of  the 
remaining  license  term  or  10  years 
(whichever  is  greater),  or  five-eighths  of 
the  remaining  license  period.  One 
suggested  that  the  licensee  or  the 
licensee's  parent  company  should  have 
to  pass  a  financial  test  for  any  unfunded 
amount  in  order  to  use  accelerated 
funding.  Others  cautioned  that 
accelerated  funding  could  interfere  with 
licensees'  business  planning  or  lead  to 
negative  tax  conseauences. 

For  licensees  wim  reactors  that  have 
remaining  operating  lives  of  less  than 
the  accelerated  funding  period,  the 
accelerated  funding  option  would  have 
no  impact  because  hcensees'  funding 
schedules  would  be  no  different  than 
they  are  currently.  NRC  would  have  less 
assurance  from  these  licensees,  given 
that  they  would  no  longer  recover 
decommissioning  costs  through 
regulated  rates  and  fees  or  other 
mandatory  charges  established  by  a 
regulatory  body.  For  licensees 
associated  with  reactors  that  have 
remaining  operating  lives  longer  than 
the  accelerated  funding  period,  the 
accelerated  funding  option  would  be  a 
significantly  less  burdensome  means  of 
demonstrating  financial  assurance  than 
full,  up-front  funding.  In  all  cases, 
however,  the  relative  decrease  in  burden 
to  the  licensee  must  be  weighed  against 
the  reduced  level  of  financial  assurance 
provided  to  NRC  during  any  accelerated 
funding  period. 

The  length  of  an  accelerated  funding 
period  would  affect  individual  licensees 
differently,  depending  on  the  amoimt  of 
imfunded  decommissioning  obligation 
and  on  the  time  period  that  the 
licensees  would  otherwise  have  had  to 
complete  the  funding.  The  greater  the 
amount  of  money  that  must  be  funded 
on  an  accelerated  schedule,  the  more 
significant  the  impact  will  be  on  a 
licensee.  For  example,  assuming 
hcensees  are  otherwise  identical  and 


have  been  adequately  funding  an 
external  sinking  fund  all  along,  the 
impact  of  a  10-year  accelerated  funding 
schedule  would  be  greater  for  a  licensee 
with  25  years  of  operating  life  remaining 
than  for  a  licensee  with  15  years  of 
operating  Ufe  remaining.  (This  contrasts 
with  the  comment  asserting  that  impacts 
would  be  most  severe  for  licensees  with 
little  time  remaining  before  shutdown. 
In  fact,  the  opposite  is  true,  except  for 
hcensees  that  have  been  making 
inadequate  contributions  to  their 
decommissioning  sinking  funds.) 

The  NRC  beUeves  that  the  alternative 
of  requiring  accelerated  funding  for  all 
plants  over  a  defined  period,  to  cover 
the  possibihty  of  premature  shutdown 
at  some  plants,  would  be  too  arbitrary 
and  would  lead  to  wide  variations  in 
impacts  on  hcensees.  Accelerated 
funding  results  in  the  inequitable  inter- 
generational  problem  of  the  present 
generation  paying  for  the 
decommissioning  costs,  while  the  future 
generation  may  receive  the  benefits  of 
future  electricity  generation  vnthout 
inciirring  the  costs  of  deconmiissioning. 
The  suggestion  that  NRC  should  allow 
hcensees  to  use  accelerated  funding 
only  if  they  or  their  parent  companies 
have  sufficient  assets  is  analogous  to 
combining  a  self-guarantee  or  parent 
company  guarantee  with  the  external 
sinking  fund  mechanism.  This  idea  has 
significant  advantages  to  licensees,  and 
is  discussed  in  Section  7.J, 
"Combinations  of  Methods." 

Another  way  to  reduce  the  burden  of 
accelerated  funding  on  licensees  would 
be  to  ensure  that  the  accelerated 
contributions  are  tax  deductible.  Under 
current  Internal  Revenue  Service  (IRS) 
rules,  accelerated  payments  into 
decommissioning  funds  may  not  be 
deductible.  However,  these  tax  changes 
are  beyond  the  NRC's  mandate  and 
Congressional  or  IRS  action  would  be 
required  to  accompUsh  them. 
Consequently,  unless  these  rules  are 
changed,  hcensees  may  be  ineUgible  to 
receive  tax  breaks  on  deposited  funds. 

For  the  reasons  stated  above,  the  NRC 
does  not  consider  accelerated  funding  to 
provide  reasonable  decommissioning 
financial  assurance. 

D.  Parent  Guarantees/Self-Guarantees 

The  conunenters  generally  endorsed 
parent  company  guarantees  and  self- 
guarantees  as  a  reasonable  method  of 
assurance  for  licensees  no  longer 
meeting  the  definition  of  "electric 
utiUty."  However,  a  number  of 
commenters  stated  that  the  financial 
tests  specified  in  appendices  A  and  C  to 
10  CFR  part  30  are  inappropriate  for 
these  hcensees  and  would  be  overly 
burdensome.  Several  commenters 


suggested  specific  revisions  to  NRC's 
existing  financial  tests: 

•  One  commenter  suggested  that  NRC 
allow  non-electric  utiHties  to  use:  (1)  A 
parent  company  guarantee  from  a  parent 
meeting  the  criteria  for  self-guarantees; 
and  (2)  a  self-guarantee  for  licensees 
meeting  at  least  two  of  the  follov^ing 
criteria: 

— Licensee  has  an  investment  grade 

bond  rating; 
— ^Licensee's  pre-tax  income  (before 

interest  expense)  divided  by  interest 

apphcable  to  debt  is  greater  than  or 

equal  to  2;  and 
— ^Licensee's  net  worth  is  at  least  twice 

the  ciurent  remaining  imfunded  cost 

of  decommissioning  in  current  year 

dollars.  :~ 

•  One  conunenter  stated  that  the  self- 
guarantee  test's  "10  times  requirement" 
for  assets  should  be  lower,  but  did  not 
suggest  an  alternative  threshold. 

•  One  commenter  suggested  that  the 
financial  tests  should  require  total  assets 
in  the  U.S.  and  tangible  net  worth  to  be 
one  to  two  times  the  estimated 
decommissioning  costs,  rather  than 
what  is  currently  specified  in  the  tests. 

•  One  commenter  suggested  that  the 
Commission  consider  ownership  of 
other  revenue-generating  assets  (besides 
the  nuclear  power  plant). 

•  One  commenter  suggested  that  the 
NRC  should  develop  a  process  similar  to 
the  one  used  by  bond-rating  agencies  to 
assess  the  ability  of  firms  to  continue 
repaying  principal  or  to  continue  paying 
interest  or  dividends. 

•  Finally,  one  commenter  suggested 
that  the  NRC  allow  non-electric  utihties 
to  use  parent  company  guarantees  in 
conjimction  with  other  allowable 
financial  assurance  methods,  such  as 
external  sinking  fimds.  (The  issue  of 
using  parent  company  guarantees  in 
combination  with  other  mechanisms  is 
discussed  in  Section  7.J,  "Combinations 
of  Methods"). 

NRC's  parent  company  guarantee  is 
based  largely  on  a  financial  test 
developed  by  the  EPA  more  than  15 
years  ago.  EPA's  test  was  intended  to 
assess  the  financial  condition  of  firms  - 
managing  hazardous  waste  that  were 
seeking  to  assure  closure  and  post- 
closure  care  obUgations  that  are 
substantially  smaller  than  typical 
decommissioning  costs  for  power 
reactors.  In  adopting  these  tests,  the 
NRC  beheved  that  its  objectives  for 
financial  assurance  would  be  reasonably 
met,  but  recognized  that  the  tests  were 
most  appropriate  for  materials  hcensees, 
although,  at  that  time,  the  financial  tests 
were  also  made  apphcable  to  nuclear 
power  plant  licensees  who  were  not 
"electric  utihties."  The  NRC  reahzed 
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that  most  power  plant  licensees  would 
likely  use  external  sinking  funds  rather 
than  parent  or  self-guarantees  to  provide 
decommissioning  hinding  assurance, 
and  thus  did  not  perform  a  detailed 
analysis  of  their  applicabihty  to  power 
plant  licensees. 

Because  deregulation  is  still  in  its 
earliest  phases,  it  is  not  yet  possible  to 
identify  or  define  the  financial 
characteristics  of  entities  that  may 
ultimately  be  responsible  for  reactor 
decommissioning.  Ck>nsequently, 
evaluating  or  improving  the  test's 
applicability  to  those  licensees  who  are 
no  longer  able  to  recover 
decommissioning  costs  through 
regulated  rates  and  fees  or  other 
mandatory  charges  established  by  a 
regulatory  body  may  be  difficult,  and 
any  criteria  that  might  be  developed 
could  become  outdated  or  misleading 
relatively  quickly.  Finally,  developing 
and  implementing  alternative  tests 
(such  as  those  suggested  by 
commenters)  could  place  a  substantial 
burden  on  the  NRC.  For  these  reasons, 
the  NRC  is  considering  any  changes  to 
financial  tests  separate  bom  this 
rulemaking.  Nevertheless,  the  NRC  is 
implementing  some  changes  to  parent 
and  self-giiarantees  that  may  make  these 
assurance  methods  more  viable  for 
power  reactor  licensees.  Section  7.J 
describes  these  changes  in  more  detail. 

E.  Surety  Methods 

Three  commenters  addressed  the 
issue  of  surety  methods  of  financial 
assurance  (i.e.,  surety  bonds,  letters  of 
credit,  lines  of  credit).  The  predominant 
issue  raised  by  these  commenters 
pertained  to  the  limited  availability  of 
these  mechanisms  to  Ucensees  no  longer 
meeting  the  definition  of  "electric 
utility."  One  commenter  claimed  that 
because  the  majority  of  generating 
companies  will  have  an  assured 
recovery  mechanism  through  non- 
bypassable  charges,  there  will  be  no 
new  market  created  for  surety 
mechanisms  after  industry 
restruct\iring,  and  that  Ucensees 
required  to  obtain  these  mechanisms 
will  be  faced  with  significant  costs. 
Another  argued  that  NRC  should 
ascertain  the  availability  of  these 
instruments  before  issuing  a  final  rule 
based  on  the  assumption  of  their 
availability.  This  commenter  proposed 
the  creation  of  a  Government-managed 
decommissioning  insurance  plan  to 
provide  such  mechanisms  (discussed  in 
Section  7.G,  "Government-Managed 
Insvirance  Plan"). 

NRC  recognizes  that  there  are  likely  to 
be  limits  on  the  availability  of  surety 
mechanisms  such  as  letters  of  credit, 
lines  of  credit,  and,  in  particular,  surety 


bonds,  to  licensees  trying  to 
demonstrate  financial  assurance.  This 
limited  availability  would  arise  from 
two  factors.  First,  the  amount  that 
would  need  to  be  assured  under  such  a 
mechanism  (i.e.,  the  difference  between 
the  licensee's  decommissioning  cost 
estimate  and  the  current  balance  in  its 
external  sinking  fund)  could  in  some 
cases  be  quite  large  and  could  pose  a 
significant  risk  to  potential  providers  of 
the  mechanisms.  Second,  mechanism 
providers  also  may  view  some  Ucensees 
(those  that  lose  the  ability  to  recover 
decommissioning  costs  through 
regulated  rates  and  fees  or  other 
mandatory  charges  established  by  a 
regulatory  body)  as  financially  risky 
ventures  given  their  restructured 
operations  and  newly  deregulated 
financial  characteristics  (e.g.,  Ucensees 
may  no  longer  have  guaranteed  service 
areas).  Some  Ucensees  may  be  able  to 
obtain  these  mechanisms  only  after 
offering  significant  levels  of  collateral  to 
the  provider  as  secuority.  Generating 
subsidiaries  without  access  to 
substantial  assets  other  than  the  nuclear 
plant  may  find  it  difficult  to  provide  the 
necessary  collateral  and  may  be  unable 
to  obtain  a  surety  mechanism.  Even  if 
surety  mechanisms  are  not  available  to 
some  Ucensees,  Ucensees  may  be  able  to 
use  prepayment  mechanisms  (e.g..  full 
up-front  funding  of  the  external  sinking 
fund),  possibly  arranging  for  the 
necessary  funding  prior  to  restructuring 
(e.g.,  before  a  nuclear  plant  is  placed  in 
a  generating  subsidiary  with  few  other 
assets).  Licensees  may  also  have  access 
to  parent  and  self-guarantees,  which  are 
still  less  costly. 

F.  Power  Sales  Contracts 

Commenters  suggested  two  possible 
roles  for  power  sales  contracts  in  the 
financial  assurance  program:  (1)  As  a 
threshold  condition  for  being  able  to  use 
the  external  sinking  fimd;  and  (2)  as  a 
mechanism  for  demonstrating  financial 
assurance.  One  commenter 
recommended  that  power  sales 
contracts  be  accepted  as  a  means  by 
which  Ucensees  not  meeting  NRC's 
proposed  definition  of  electric  utiUty 
can  qualify  to  use  the  broader  range  of 
assurance  mechanisms — such  as  the 
external  sinking  fund.  Another 
commenter  concurred,  stating  that  such 
contracts  would  be  secured  by 
legislation  or  a  regulatory  commission 
order  or  both.  Commenters  also 
recommended  that,  for  Ucensees  not 
qualified  to  use  the  external  sinking 
fund,  an  assurance  mechanism  that 
would  aUow  a  Ucensee  to  show  that 
power  sales  contracts  are  in  place,  could 
provide  some  or  all  decommissioning 
funding. 


There  is  an  important  difference 
between  using  power  sales  contracts  as 
a  threshold  criterion,  for  reactor 
Ucensees  that  lose  the  ability  to  recover 
decommissioning  costs  through 
regulated  rates  and  fees  or  other 
mandatory  charges  estabUshed  by  a 
regulatory  body,  and  as  a  financial 
assurance  mechanism.  As  a  threshold 
criterion,  power  sales  contracts  would 
represent  evidence  of  the  financial 
status  and  prospects  (e.g.,  sales  backlog) 
of  a  company.  These  contracts  would  be 
considered  when  private  financial 
organizations  assess  the  credit- 
worthiness of  companies.  However, 
power  sales  contracts  have  some 
disadvantages  that  work  against  their 
use  as  a  threshold  criterion.  First,  power 
sales  contracts  may  have  contingencies 
that  make  it  difficult  to  project  revenues 
or  earnings.  Such  contracts  are  not 
equivalent  to  a  Government-mandated 
revenue  stream  that  would  fully  fund 
decommissioning  costs.  It  also  would  be 
very  difficult  for  NRC  to  define  clearly 
how  it  would  analyze  and  evaluate  such 
contracts,  potentially  creating  issues  of 
fairness,  consistency,  and 
accoimtability.  For  example,  the  NRC 
would  need  to  assess  whether  a  given 
contract  covers  all  Ucensee  costs 
(including  decommissioning],  how 
binding  it  is,  and  its  effective  term. 
UnUke  financial  statement  data,  which 
can  be  statistically  associated  with 
subsequent  financial  performance,  there 
is  no  objective  basis  or  validated  test  for 
Unking  sales  contracts  to  futiu% 
financial  performance.  By  making  it 
easier  for  Ucensees  that  lose  the  abiUty 
to  recover  decommissioning  costs 
through  regulated  rates  and  fees  or  other 
mandatory  chaises  estabUshed  by  a 
regulatory  body,  or  that  do  not  have 
access  to  a  Government-mandated 
revenue  stream  to  use  the  external 
sinking  fund,  acceptance  of  power  sales 
contracts  as  a  threshold  criterion  may 
increase  the  risk  that  funds  wiU  not  be 
available  when  needed.  However,  under 
certain  circumstances  that  the  NRC  has 
specified  in  this  final  rule,  the  NRC 
beUeves  that  long-term  contracts  can 
provide  levels  of  decommissioning 
funding  assurance  that  are  equivalent  to 
other  acceptable  methods. 

Power  sales  contracts  also  are 
imUkely  to  make  good  financial 
assurance  mechanisms,  unless  they 
have  terms  that  provide  for  payment  of 
decommissioning  costs  imder  most 
likely  occiirrences.  They  often  lack  the 
provisions  needed  to  ensure  effective 
and  continuing  coverage  (e.g.,  automatic 
renewal,  notice  of  canceUation).  For 
example,  in  Town  ofBoylston  v.  FERC 
(21  F.3D  1130,  305  U.S.APP.D.C.  382), 


50472        Federal  Register / Vol.  63,  No.  183 /Tuesday.  September  22,  1998 /Rules  and  Regulations 


municipal  purchasers  successfully 
challenged  an  order  to  pay  reactor 
decommissioning  costs  as  a  charge 
under  their  power  purchase  contracts. 
Moreover,  FERC  has  authority  to  impose 
alternative  provisions  in  the  public 
interest  if  it  finds  contracts  to  be  imjust 
and  unreasonable.  Power  sales  contracts 
often  contain  contingencies  that  may 
make  it  difficult  to  determine 
corresponding  levels  of  revenues.  Long- 
term  contracts  for  the  supply  of- 
uranium,  natural  gas,  and  coal  have  all 
been  subject  to  litigation  at  one  point  or 
another  because  of  market  or  regulatory 
changes,  which  may  be  specifically 
addressed  in  contracts  or  covered  imder 
"force  majeure"  '  clauses.  These 
contracts  typically  do  not  themselves 
effect  the  setting  aside  or  guarantee  of 
monies,  although  contracts  could  be 
written  to  serve  as  guarantees  or  to 
require  that  proceeds  be  deposited  in 
external  sinking  funds.  The  NRC 
believes  that  power  sales  contracts  that 
contain  provisions  to  mitigate  these 
shortcomings  can  provide  reasonable 
assurance  of  decommissioning  and  have 
been  allowed,  under  specified 
conditions,  in  the  final  rule. 

G.  Government-Managed  Insurance  Plan 

Two  commenters  addressed  the  NRC's 
decision  to  eliminate  from  future 
consideration  the  concept  of  a  captive 
insurance  pool  to  pay  unfunded 
decommissioning  costs.  One  noted  only 
that  it  agreed  with  the  decision  not  to 
pursue  this  option.  The  other 
commenter,  however,  disagreed  v\rith 
the  decision  and  urged  the  NRC  instead 
to  investigate  the  creation  of  a 
Government-managed  decommissioning 
insurance  plan.  Under  this  plan,  the 
licensee  would  be  able  to  purchase  an 
insurance  policy  from  the  Federal 
Government.  The  cost  of  the  policy 
could  be  determined  by  each  plant's 
performance  history  or  Systematic 
Assessment  of  Plant  Performance 
(SALP)  rating,  with  poorly  run  plants 
paying  a  higher  premium  and  well-run 
plants  paying  a  lower  premiimi.  The 
commenter  noted  that  Federal 
Government  participation  in  private 
insurance  markets  is  not  unprecedented, 
citing  the  example  of  Federal  flood 
insurance.  The  commenter  weakened 
the  force  of  his  example,  however,  by 
also  pointing  out  that  Federal 
Government  participation  in  private 
insurance  markets  takes  place 
"especially  where  the  risk  is  not  readily 
subject  to  management  or  the  level  of 


'  "Force  majeure"  refers  to  items  largely  beyond 
the  control  of  the  contracting  parties  (e.g.,  recession, 
inflation,  severe  market  changes)  that  make  it 
equitable  to  terminate  or  renegotiate  contract  terms. 


potential  exposure  is  large."  Clearly, 
basing  premiums  on  plant  performance 
history  implies  that  the  commenter 
would  expect  pooriy-run  plants  to  close 
more  frequently  than  well-run  plants, 
suggesting  that  the  risk  can  be  managed. 

l%e  conunenter  advocating  further 
examination  of  an  insurance  plan  did 
not  make  clear  whether  the  commenter 
favored  a  captive  insurance  pool 
entirely  funded  by  the  industry  or  an 
insurance  system  that  was  funded, 
completely  or  partially,  by  the  Federal 
Government. 

The  arguments  against  a  captive 
insurance  pool  are  strong.  The 
participants  would  be  able  to  cause 
losses  simply  by  not  taking  action  to  set 
aside  adequate  funds  for 
decommissioning.  Delay  in  setting  aside 
fimds  could  be  beneficial  because  of  the 
use  value  of  the  funds  that  a  licensee 
could  reallocate  to  some  other  purpose. 
In  addition,  the  members  of  the 
insurance  pool  would  be  in  competition 
with  each  other,  and  could  shift  costs  to 
competitors  by  means  of  the  insurance 
pool.  Thus,  an  insurance  pool  for 
decommissioning  would  offer  no 
incentive  to  Ucensees  to  reduce  the 
magnitude  of  their  potential  claims  on 
the  pool,  either  from  an  insurance 
standpoint  (because  their 
decommissioning  costs  are  insured)  or 
fit>m  an  economic  standpoint  (because 
of  the  advantages  to  them  of  delaying 
payment  and  of  shifting  costs  to  their 
competitors). 

The  commenter's  suggestion  that  rates 
should  be  based  on  plant  performance  is 
unlikely  to  satisfactorily  address  the 
problem  of  adverse  selection.  Those 
posing  higher  risks  might  continue  to  be 
more  likely  to  enter  em  insurance  pool, 
despite  being  assessed  higher  rates,  thus 
raising  the  proportion  of  high-risk 
insureds,  lliis  could  increase  the  price 
of  the  insurance  and  cause  other 
relatively  low-risk  entities  to  avoid 
entering  the  pool,  even  if  they  were 
being  charged  less.  The  nexus  between 
plant  performance,  however  measured, 
and  likelihood  of  prematiire  closure  is 
not  so  clear  that  the  Government  agency 
responsible  for  the  insurance  would  be 
able  to  set  premiums  accurately. 
Eventually  the  proportion  of  high-risk 
insureds  could  increase  to  the  point  that 
providing  the  insurance  becomes 
unprofitable  or  impossible. 
Alternatively,  mandatory  participation 
by  low-risk  insureds  could  lead  to 
situations  in  which  they  were 
subsidizing  the  high-risk  entities,  even 
with  a  rate  differential. 

The  commenter  did  not  present  any 
arguments  supporting  Government 
management  of  a  decommissioning 
insurance  plan.  If  such  a  plan  were  set 


up  without  the  inclusion  of  Federal 
funds,  there  seems  to  be  little  reason  to 
assign  a  Government  agency  to  manage 
it. 

Finally,  insurance  that  is  partially  or 
wholly  subsidized  by  the  Federal 
Government,  such  as  flood  insurance, 
would  require  Congressional  action,  and 
is  outside  the  scope  of  an  NRC 
rulemaking.  Thus,  the  Commission  is 
not  pursuing  this  option  further. 

H.  Regiilatory  Certification 

Only  one  commenter  suggested  that 
NRC  should  reconsider  its  dismissal  of 
the  possibility  of  PUC  or  FERC 
certification  that  licensees  within  their 
jurisdiction  woiild  be  allowed  to  collect 
sufficient  revenues  through  rates  to 
complete  decommissioning  funding. 
That  commenter  noted  that  NRC  had 
relied  upon  the  views  expressed  to  the 
NRC  that  "no  current  commission  can 
bind  a  future  commission"  and  that  a 
PUC  "could  not  give  a  blanket  guarantee 
that  all  licensees  would  be  allowed  to 
collect  revenues  to  complete 
decommissioning  funding." 

This  commenter  argued  that  these 
uncertainties  are  "no  greater  than  those 
associated  with  cost  of  service 
regulation,  which  certainly  does  not 
constitute  a  'guarantee'  of  availability  of 
sufficient  deconunissioning  funds," 
noting  also  that  the  imderlying 
regulatory  standard  is  only  one  of 
"  'reasonable  assurance'." 

The  commenter,  however,  did  not 
address  a  number  of  important 
considerations.  First,  the  opponents  of 
certification  are  particularly  well 
informed.  The  comments  upon  which 
NRC  relied  in  dismissing  certification  as 
an  option  came  from  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  and  several 
State  PUCs.  that  are  particularly  good 
sources  of  information  concerning  the 
limits  of  their  own  authorities  and  their 
ability  to  bind  their  successors.  Second, 
the  commenter  did  not  address  the 
argument,  presented  by  NEI  and 
endorsed  by  several  PUCs,  that  new 
Federal  legislation  would  be  necessary 
to  make  such  certifications  binding. 
Third,  the  commenter  did  not  address 
limitations  on  FERC's  jurisdiction,  and 
consequent  limitations  on  FERC's 
ability  to  make  binding  certifications. 
Finally,  the  commenter  suggested  that 
NRC  had  adopted  a  "guarantee  of 
availability"  standard  rather  than  the 
underlying  regulatory  standard.  Given 
the  weight  of  arguments  in  opposition  to 
certification,  however,  NRC  has 
concluded  that  certification  is  not  a 
viable  financial  assurance  mechanism. 
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I.  "Any  Other  Method" 

A  number  of  commenters  stated  that 
NRC  shoiUd  permit  more  flexibility  in 
the  allowable  methods  for 
demonstrating  reasonable  assurance  of 
decommissioning  funding,  particularly 
for  licensees  no  longer  meeting  the 
definition  of  "electric  utility."  Several 
commenters  suggested  that  NRC  review 
and  evaluate  licensee-specific  funding 
proposals  on  a  case-by-case  basis. 
Another  commenter  recommended  that 
NRC  allow  non-electric  utilities  to  use 
mechanisms  developed  by 
governmental  authorities  and  approved 
by  NRC.  Finally,  one  commenter 
suggested  that  NRC  grant  individual 
licensees  or  States  the  flexibility  to 
develop  initiatives/mechanisms  for 
providing  reasonable  assurance  of 
funding. 

Licensees,  as  discussed  in  Sections 
7.B  and  7.E  of  this  statement  of 
considerations,  may  well  encounter  cost 
and  availability  issues  in  trying  to  use 
some  of  the  financial  mechanisms 
allowed  by  NRC.  In  addition,  the 
applicability  of  the  NRC's  parent 
company  guarantees  and  self-guardntees 
to  power  reactor  licensees  is 
questionable  (as  discussed  in  Section 
7.D.)  because  the  underlying  financial 
tests  were  developed  primarily  for  other 
types  of  entities  assuring  smaller 
decommissioning  obligations. 
Consequently,  a  case-by-case  approach, 
through  which  reactor  licensees  that 
lose  the  ability  to  recover 
decommissioning  costs  through 
regulated  rates  and  fees  or  other 
mandatory  charges  established  by  a 
regulatory  body,  could  provide 
assurance  equivalent  to  the  other 
methods  that  the  NRC  is  allowing. 
However,  the  NRC  will  need  to  ensiu« 
that  the  mechanisms  used  will,  in  fact, 
provide  adequate  financial  assiuance. 
Although,  the  NRC  expects  that  only  a 
very-limited  number  of  licensees  will 
use  a  case-by-case  approach,  this  will 
potentially  place  a  resource  burden  on 
the  NRC  to  review  individual  "non- 
standard" mechanisms. 

J.  Combinations  of  Methods 

Several  commenters  stated  that  NRC 
should  allow  utihty  licensees  and,  in 
particular,  non-utility  licensees  to  use 
combinations  of  mechanisms  to 
demonstrate  financial  assurance  for 
decommissioning.  Two  commenters 
suggested  specifically  that  NRC  allow 
non-electric  utihty  Ucensees  to  use 
parent  company  guarantees  or  self- 
guarantees  or  both  in  conjunction  with 
other  allowable  methods. 

NRC's  ciurent  requirements  already 
allow  combinations  of  mechanisms, 


except  that  two  mechanisms — ^the  self- 
guarantee  and  the  parent  company 
guarantee — may  not  be  used  in 
combination  with  other  mechanisms. 
Allowing  combinations  of  funding 
methods  increases  the  regulatory 
flexibiUty  to  licensees  trying  to  meet  the 
requirements.  (Note,  however,  that  a 
Ucensee  using  a  combination  of 
mechanisms  faces  a  greater 
administrative  burden  to  obtain  its ' 
mechanisms  and,  similarly,  NRC  faces 
an  increased  burden  in  reviewing 
multiple  mechanisms.)  For  mechanisms 
that  guarantee  payment  (e.g.,  trust  fund, 
payment  surety  bonds,  letters  of  credit), 
a  combination  of  mechanisms  that 
equals  the  total  decommissioning  cost 
estimate  is  unlikely  to  lead  to  any 
difficulty  in  assuring  that 
decommissioning  funds  will  be  used  for 
their  intended  purpose. 

Some  mechanisms,  however, 
guarantee  performance  rather  than 
payment.  These  mechanisms  are  self- 
guarantees,  parent  company  guarantees, 
performance  surety  bonds,  and  some 
insmance.  The  terms  of  these 
mechanisms  promise  that  the  issuer  will 
complete  required  decommissioning 
activities  if  necessary.  It  can  be 
problematic  to  combine  a  performance 
mechanism  with  another  mechanism 
(payment  or  performance)  because  of 
the  inherent  subjectivity  in  valuing 
performance.  For  example,  a  licensee 
may  wish  to  combine  a  $100,000  parent 
company  guarantee  with  a  $100,000 
letter  of  credit  to  assure  a 
decommissioning  cost  estimate  totaling 
$200,000.  If  the  guarantor  proves  to  be 
inefficient  in  conducting 
decommissioning,  it  may  spend 
$100,000  on  activities  that  should  have 
cost  less.  In  this  case,  the  letter  of  credit 
would  be  inadequate  to  fund  the 
remaining  activities,  even  though  the 
guarantor  could  claim  to  have  fulfilled 
its  performance  guarantee.^ 

However,  the  NRC  beUeves  that  this 
problem  is  of  less  concern  in  the 
specific  case  of  a  self-guarantee  being 
used  in  combination  with  an  external 
sinking  fund  because,  in  this  case,  the 


2  In  addition,  finns  providing  guarantees  must 
pass  an  underlying  financial  test  which  is  not 
"divisible"  under  the  regulations.  For  example, 
parent  company  guarantors  must  meet  a  criterion 
that  they  have  tangible  net  worth  at  least  equal  to 
six  times  "the  current  decommissioning  cost 
estimates  (or  prescribed  amount  if  a  certification  is 
used)."  Either  a  potential  guarantor  passes  this 
criterion  (and  other  similar  and  related  criteria)  in 
its  entirety  or  the  guarantor  fails  the  test.  If  the 
guarantor  caimot  pass  the  criteria,  then  it  is 
ineligible  to  provide  a  guarantee  in  any  amount.  In 
this  case,  combining  the  guarantee  with  another 
mechanism  would  not  be  an  option.  This  final  rule 
amends  the  financial  test  sections  in  Appendices  A 
and  C  to  10  CFR  Part  30  to  address,  in  part,  this 
issue. 


guarantor  has  no  incentive  or  abiUty  to 
shift  costs  or  to  avoid  greater 
responsibility.  However,  if  the  self- 
guarantee  were  to  be  combined  with  a 
mechanism  such  as  a  letter  of  credit, 
that  required  the  licensee  to  offer 
collateral  to  the  issuer,  then  it  is 
possible  that  if  NRC  were  to  draw  on  the 
letter  of  credit,  the  bank  might  seize  the 
licensee's  collateral  which,  in  turn, 
might  prevent  the  licensee  from 
performing  under  the  self-guarantee. 

The  combination  of  a  parent  or  self- 
guarantee  and  an  external  sinking  fund 
also  appears  to  provide  a  relatively  low- 
cost  means  for  licensees  to  demonstrate 
financial  assurance  while  continuing  to 
gradually  fund  decommissioning  costs 
over  time  (either  on  the  current 
schedule  or  on  an  accelerated  schedule). 
Because  of  the  low  costs  of  guarantees, 
however,  allowing  this  combination  of 
mechanisms  could  create  an  incentive 
for  licensees  to  delay  or  cease  payments 
into  the  sinking  fund  and,  instead,  to 
rely  on  the  guarantee  for  as  much  of  the 
cost  as  possible.  Given  the  magnitude  of 
typical  decommissioning  costs  for 
reactors,  this  possibility  could  hinder 
the  timely  conduct  of  decommissioning. 
In  other  words,  decommissioning  could 
be  significantly  delayed  if,  because  of  a 
licensee's  inadequate  contributions  to 
its  sinking  fund,  a  guarantor  had  to 
come  up  with  large  amounts  of  money 
at  the  time  of  decommissioning. 

The  NRC  generally  believes  that  it 
should  not  allow  Ucensees  to  use  parent 
company  guarantees  and  self-guarantees 
in  combination  with  each  other  to 
assure  decommissioning  obUgations. 
Because  parent  companies  typically 
consohdate  the  financial  statements  of 
all  their  subsidiaries  into  their  own 
financi  d  statements,  combining  parent 
company  guanmtees  and  self-guarantees 
could  result  in  double  counting  of  the 
same  limited  financial  strength  to  pass 
separate  financial  tests  (e.g.,  one  for 
costs  covered  by  a  parent  company 
guarantee,  and  one  for  costs  covered  by 
a  self-guarantee). 

.  In  sum,  the  NRC  has  eliminated  the 
prohibition  on  combining  parent 
company  or  self-guarantees  with 
external  sinking  funds.  The  NRC  will 
also  consider  other  combinations  of 
mechanisms  on  a  case-by-case  basis 
when  the  aforementioned  concerns  are 
addressed. 

K.  Required  Timing  of  Alternative 
Methods 

Several  commenters  wrote  that  the 
NRC  should  allow  affected  Ucensees  an 
extended  period  of  time  to  secure 
alternative  financial  assurance 
mechanisms.  One  commenter  stated  that 
NRC's  current  regidations  aUow  a 
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licensee  30  days  to  develop  a  submittal 
describing  how  decommissioning 
fundiiig  will  be  assured  if  the  licensee 
no  longer  satisfies  a  given  criterion  (e.g., 
the  definition  of  "electric  utility").  This 
commenter  recommended  that  NRC 
allow  licensees  180  days  in  these 
instances,  and  also  suggested  that  NRC 
allow  licensees  to  continue  making 
payments  to  their  existing 
deconunissioning  funds  until  NRC 
approves  the  alternative  funding 
submittal.  Another  commenter  stressed 
that  NRC  should  allow  "adequate 
transition  time  for  legislative  and 
regulatory  changes  to  accommodate  the 
new  definition  of  'electric  utility'." 

The  comments  presented  the 
argument  that  licensees  will  need  more 
time  to  obtain  alternative  financial 
assurance  mechanisms  (e.g.,  180  days) 
than  they  would  in  the  event  of  the 
cancellation  of  an  existing  mechanism 
(only  30  days).  This  argument  ignores 
the  fact  that  deregulation  will  not  occiu- 
instantly  and  imexpectedly.  Licensees 
are  likely  to  have  months  or  even  years 
to  evaluate  whether  they  may  be  able  to 
recover  decommissioning  costs  through 
regulated  rates  and  fees  or  other 
mandatory  charges  established  by  a 
regulatory  body  and  what  mechanisms 
they  might  use  to  demonstrate  financial 
assurance  if  and  when  that  occurs. 
Consequently,  no  additional  time 
should  be  provided  to  licensees  in 
response  to  this  comment. 

8.  Federal  Licensees 

A.  Applicability  to  Federal  Licensees 

A  number  of  commenters  argued  that 
financial  assurance  requirements  for 
electric  utilities  should  apply  equally  to 
Federal  licensees,  that  no  special 
treatment  should  be  afforded  Federal 
licensees,  and  that  all  licensees  should 
satisfy  the  same  requirements.  One 
stated  explicitly  that  "Federal" 
licensees  should  be  required  to  provide 
the  same  level  of  financial  assurance  as 
other  power  reactor  licensees,  but 
qualified  his  comment  by  .stating  that 
"the  proposed  rule  should  ensure  that  at 
such  time  as  these  Federal  entities 
become  private  enterprises,  they  are 
subject  to  the  definition  of  'electric 
utihty.'  In  doing  so,  they  must  provide 
the  same  measures  of  financial 
assurance  currently  required  to  electric 
utilities,  i.e.,  they  must  provide  the 
same  level  of  external  funding  or  other 
assurance  that  would  otherwise  have 
been  required  of  them  from  the  initial 
issuance  of  their  operating  license." 
This  commenter  apparently  did  not 
oppose  the  use  of  statements  of  intent 
by  Federal  licensees,  until  the  point  at 
which  they  become  private. 


The  Tennessee  Valley  Authority 
(TVA),  the  only  current  Federal  Ucensee 
for  a  nuclear  power  reactor,  was  the  sole 
commenter  that  argued  in  favor  of 
special  provisions  that  would  apply 
only  to  Federal  licensees.  It  noted,  in 
particular,  that  under  Federal  law  it  is 
required  to  charge  rates  for  power  that 
will  produce  gross  revenues  sufficient  to 
cover  all  operating  expenditures  of  the 
power  system,  and  that  such  operating 
expenses  are  considered  to  include 
deconunissioning  costs.  TVA's 
arguments  are  evaluated  below. 

B.  Definition  of  "Federal  Licensee" 

Several  commenters  made  identical, 
or  almost  identical,  recommendations 
concerning  the  definition  of  Federal 
licensee.  Each  supported  the  intent  of 
the  definition,  which  they  considered  to 
be  to  exclude  from  the  definition  any 
Federal  agency  whose  obligations  do  not 
constitute  the  obligations  of  the  United 
States.  However,  each  recommended 
that  the  definition  be  modified  to  define 
a  Federal  licensee  as  "any  NRC  licensee, 
the  obligations  of  which  are  guaranteed 
by  and  supported  by  the  full  faith  and 
credit  of  the  United  States 
Government."  Each  argued,  without 
explaining  fully,  that  the  term  "full  faith 
and  credit  backing"  is  neither  defined 
nor  commonly  used  in  other  legislation 
relating  to  Federal  agencies. 

Presumably,  the  commenters  who 
found  the  phrase  "full  faith  and  credit 
backing"  ambiguous  did  so  because  it 
does  not  specify  that  all  obligations  of 
the  entity  are  backed  by  the  credit  of  the 
Federal  Government,  nor  does  it  say 
explicitly  that  the  obligations  are 
"guaranteed,"  as  does  the  proposed 
replacement  definition.  The  proposed 
replacement  definition  thus  is  slightly 
more  precise.  Much  of  the  suggested 
definition  has  been  used  previously  and 
commonly  in  legislation  pertaining  to 
Federal  agencies.  Thus,  it  would  have 
the  advantage  of  removing  any 
ambiguity  that  might  arise  from  using  a 
totally  new  definition.  A  preliminary 
search  of  the  United  States  Code, 
Annotated,  uncovered  a  number  of 
situations  in  which  the  proposed  phrase 
is  used.  For  example,  imder  Chapter  50 
of  Title  7,  the  Secretary  of  Agricultiue 
is  empowered  under  7  U.S.C.A.  1928,  to 
guarantee  certain  agricultural  credit  real 
estate  loans  and  emergency  loans. 
Section  1928  specifies  that  contracts  of 
insurance  or  guarantee  executed  by  the 
Secretary  under  Chapter  50  "shall  be  an 
obligation  supported  by  the  full  faith 
and  credit  of  the  United  States." 
Similarly,  the  Secretary  of  the  Interior  is 
empowered  under  Title  16  of  the  U.S. 
Code  to  insure  certain  loans  of  private 
lenders.  Section  470d  of  Title  16 


provides  that  "Any  contract  of 
insurance  executed  by  the  Secretary 
under  this  section  *  *  *  shall  be  an 
obligation  supported  by  the  full  faith 
and  credit  of  the  United  States.  •  •  *  " 
Finally,  under  Title  42,  Chapter  7 
(Social  Security)  of  the  U.S.  Code,  the 
Secretary  of  the  Treasury  can  issue 
obligations  for  purchase  by  the  social 
security  trust  fund.  Section  401  of  Title 
42  provides  that  "the  obligation  is 
supported  by  the  full  faith  and  credit  of 
the  United  States.  •  •  ♦  "  The 
commenters  appear  to  have  identified 
the  phrase  generally  used  to  describe 
such  an  obligation,  and  therefore 
replacement  of  the  current  definition  of 
"Federal  licensee"  with  the  definition 
suggested  by  the  commenters  appears 
warranted. 

TVA  argued  against  the  proposed 
definition  of  Federal  licensee  because 
the  proposed  definition  would  preclude 
TVA's  use  of  the  statement  of  intent.  In 
its  view,  there  are  "ample  reasons"  to 
support  the  continued  use  of  the 
statement  of  intent  by  TVA.  In 
particular,  TVA  argued  that  with  respect 
to  deconunissioning  funding  assurance, 
"the  key  fact  is  that  Federal  law  requires 
TVA  to  adequately  fund  the  conduct  of 
TVA's  power  activities,  and  this 
includes  operating,  maintaining,  and 
decommissioning  its  nuclear  facilities." 
TVA  pointed  out  that  even  before 
decommissioning  funding  assiuance 
requirements  from  NRC.  TVA  was 
taking  action  to  ensure  that  funds  would 
be  available  to  decommission  its  nuclear 
units.  TVA  argues,  in  effect,  that  a 
financial  assurance  requirement  other 
than  the  statement  of  intent  amounts  to 
"imposing  separate  regulatory 
requirements  to  oversee  the  manner  in 
which  TVA  is  meeting  its  statutory 
requirements.  *  *  *  " 

These  arguments  amount,  in  sum.  to 
an  assertion  that  because  TVA  is  subject 
to  an  existing  statutory  requirement  to 
fund  decommissioning,  the  Commission 
should  not  impose  any  different,  or 
additional,  requirements.  TVA 
maintains  that  the  NRC  should  have 
reasonable  assurance  that  TVA  will 
have  adequate  funding  to  ensure  the 
conduct  of  decommissioning  activities 
"because  Federal  law  requires  TVA  to 
provide  such  funds."  (emphasis  in 
original) 

It  also  could  be  correctly  said, 
however,  that  Federal  law  requires  other 
reactor  licensees  to  provide  reasonable 
assurance  of  decommissioning  funding. 
The  purpose  of  financial  assiu-ance  is  to 
present  a  second  line  of  defense,  if  the 
financial  operations  of  the  licensee  are 
insufficient,  by  themselves,  to  ensure 
that  sufficient  funds  are  available  to 
carry  out  deconunissioning.  TVA 
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apparently  concedes  that  its  obligations 
are  not  supported  by  the  full  faith  and 
credit  of  the  United  States  Government; 
therefore,  if  TVA  cannot  fund  the 
decommissioning,  the  Federal 
Government  is  not  obligated  to  do  so. 
Although  the  TVA  board  has  the 
authority  to  set  electric  power  rates  to 
meet  power  system  obligations, 
including  deconunissioning,  it  may  not, 
contrary  to  its  assertions,  have  the 
"unfettered  ability"  to  do  this,  because 
its  markets  may  not  support  such  rates. 
TVA  noted  that  its  ciurent  business  plan 
recommends  an  offer  to  its  distributor 
customers  to  change  their  power 
contracts  after  5  years  from  a  rolling  10- 
year  term  to  a  rolling  5-year  term. 

TVA  appears  to  misimderstand  the 
purpose  of  the  statement  of  intent, 
which  is  to  obtain  a  commitment  by 
another,  and  superior,  governmental 
entity  that  the  obligations  of  the 
subordinate  governmental  entity  will  be 
paid  by  the  superior  entity  if  the 
subordinate  entity  cannot  pay  them. 
Absent  such  a  commitment,  which 
would  be  represented  by  support  for  the 
obligations  by  the  full  faith  and  credit 
of  the  United  States,  there  is  no 
"statement  of  intent"  upon  which  TVA 
can  "continue  to  be  able  to  rely." 

Following  publication  of  this  rule,  the 
NRC  will  review  TVA's  current 
decommissioning  financial  assurance 
arrangements  and  determine  whether 
any  actions  are  required  in  light  of  the 
added  definition  of  "Federal  licensee." 
The  publication  of  this  rule,  by  itself, 
does  not  constitute  an  action  of  the  NRC 
with  respect  to  TVA's  current 
decommissioning  financial  assurance. 

9.  Reporting  on  the  Status  of 
Decommissioning  Funds 

A.  Use  of  Financial  Accounting 
Standards  Board  (FASB)  Standard 

The  commenters  generally  did  not 
oppose  reporting  to  NRC  on  the  status 
of  decommissioning  funding  assurance 
in  accordance  with  the  requirements  of 
a  final  FASB  promulgation,  on  the 
grounds  (as  expressed  by  NEI)  that  a 
standard  reporting  mechanism  should 
be  used  that  does  not  add  unnecessary 
burden.  However,  several  commenters 
did  oppose  a  requirement  that  they  use 
the  preliminary  FASB  exposure  draft,  or 
any  other  FASB-based  position  that  is 
not  final.  They  argued  that  changes  fit>m 
the  proposed  to  the  final  FASB 
standard,  which  cannot  be  predicted 
because  the  standard  is  still  under 
development,  could  make  it 
inappropriate  for  meeting  NRC's 
endorsement.  Unless  the  FASB  standard 
is  adopted  soon,  these  commenters 
argued,  other  reportiiig  options  should 


be  adopted.  Some  commenters 
suggested  that  regulatory  language  need 
not  be  changed,  but  that  the  contents  of 
DG-1060  would  need  to  be  amended  to 
reduce  the  reliance  on  the  FASB  draft. 

Some  conunenters  went  further,  and 
expressed  criticisms  of  the  FASB 
exposure  draft,  indicating  that  even  if  it 
became  final  in  its  current  form  they 
would  not  find  it  appropriate  for  use.  In 
the  view  of  these  commenters,  merely 
recognizing  the  liability  and  periodic 
expense  for  decommissioning,  which  is 
the  focus  of  the  FASB  draft,  is  not 
sufficient  to  ensure  adequate  funding.  In 
their  view,  the  FASB  standards  establish 
accounting  procedures  but  are  not  the 
appropriate  computations  for 
determining  necessary  cash  flows  for 
funding  external  trusts.  One  commenter 
stressed  that  the  focus  of  the  FASB 
draft,  as  well  as  issues  concerning  the 
appropriate  discount  rate,  also  made  the 
FASB  standard  questionable  for  NRC's 
purposes. 

Neither  the  timing  nor  the  ultimate 
contents  of  a  FASB  standard  can  be 
predicted  at  this  time,  and  therefore  the 
conclusion  is  warranted  that  alternative 
requirements  should  be  foimd. 
According  to  a  FASB  report  of  January 
14,  1998,  the  Board  reviewed  the  status 
of  the  project  in  its  October  2,  1997, 
meeting  and  decided  it  should  proceed 
toward  either  a  second  Exposure  Draft 
or  a  final  Statement.  However,  at  its 
November  26,  1997,  meeting,  the  Board 
eliminated  certain  key  provisions  in  the 
exposure  draft  relating  to  the  scope  of 
the  Statement.  According  to  FASB's 
"Current  Developments  and  Flans  for 
1998": 

FASB  will  be  developing  a  refined 
definition  of  closure/removal  costs  that 
would  be  applicable  to  a  more  general  class 
of  long-liveid  assets  than  those  covered  by  the 
Exposure  Draft.  The  Board  will  also  be 
addressing  the  question  of  whether  the  costs 
of  closure/  removal  obligations  should  be 
capitalized  and  will  develop  criteria  to 
identify  constructive  obligations.  'At  this 
time,  there  is  no  time  frame  regarding  the 
issuance  of  a  document  or  final  statement. 

Although  the  timing  of  future  action 
on  the  draft  is  uncertain,  reanalysis  of 
the  scope  issue  by  the  FASB  staff  diuing 
the  first  quarter  of  1998,  as  well  as 
FASB's  statement  that  it  is  postponing 
other  issues  raised  on  the  Exposure 
Draft  until  further  progress  is  made  on 
another  Exposure  Draft,  suggests  that 
action  by  FASB  to  issue  a  final 
Statement,  or  even  a  revised  Exposure 
Draft,  will  be  delayed  for  a  considerable 
time.  Notwithstanding  any  final  FASB 
action,  the  NRC  can  proceed  with  its 
own  requirement  for  reporting  on  the 
status  of  decommissioning  funds. 


B.  Frequency  of  Reports 

Most  commenters  endorsed 
"periodic"  reports  to  monitor  the  status 
of  decommissioning  assiu-ance.  Several 
commenters,  particularly  those  fitim 
State  PUCs,  supported  requiring  a  report 
soon  (nine  months)  after  the  rule 
becomes  effective,  tmd  at  least  every  two 
years  thereafter.  (Other  commenters 
bom  utilities  suggested  every  three 
years  or  every  5  years  thereafter.  The  5- 
year  period  was  suggested  to  correspond 
to  the  recommended  5-year  adjustment 
to  site-specific  cost  estimates  specified 
in  Regulatory  Guide  1.159.)  A  majority 
of  the  commenters  also  endorsed  that 
utilities  nearing  decommissioning  or  in 
the  process  of  decommissioning  submit 
reports  annually.  However,  commenters 
noted  ambiguity  in  the  requirement  that 
reports  should  be  submitted  annually  by 
licensees  of  plants  that  are  within  5 
years  of  their  projected  end  of 
operations.  Although  agreeing  with  the 
concept  of  such  annual  reporting,  they 
noted  that  "the  projected  end  of 
operations"  should  be  clarified  so  that 
it  clearly  covered  premature  shutdowns 
and  not  just  plants  within  5  years  of  the 
end  of  their  operating  licenses.  Several 
State  commissions  submitted  almost 
identical  proposed  language  amending 
§  50.75(f)  of  the  proposed  rule  to  require 
reporting  by  licensees  for  a  plant  within 
5  years  of  the  projected  end  of 
operations,  "or  where  conditions  have 
changed  such  that  it  will  close  within  5 
years  (before  the  end  of  its  licensed  life) 
or  has  already  closed  (before  the  end  of 
its  licensed  life)  *  *  *."  Requiring 
annual  reporting  on  a  calendar-year 
basis  would,  in  the  opinion  of  one 
commenter,  reduce  the  administrative 
burden  of  annual  reporting  because  that 
is  how  Ucensees  generally  gather  and 
accumulate  the  required  information. 
Another  argued  that  reporting  trust  fund 
balances  on  an  annual  basis  suggested 
that  reports  should  be  required  by 
March  31  for  the  previous  calendar  year. 

Other  commenters  noted  that  when 
State  regulatory  bodies  require  annual 
reporting  on  the  status  of 
decommissioning  funds,  as  many  do, 
NRC's  interests  are  already  protected. 
One  commenter  could  find  no  added 
safety  justification  for  requiring  annual 
reporting  within  5  years  of 
decommissioning.  A  complete  report 
could  be  required  every  5  years,  in  the 
opinion  of  this  commenter,  with 
updates  annually  or  biennially. 

Another  commenter  recommended 
that  NRC  delay  the  reporting 
requirements  until  a  Pacific  Northwest 
National  Laboratory  (PNNL)  study  is 
final.  However,  the  Commission's 
position  is  that  such  a  delay  would  deny 
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the  NRC  and  the  public  the  benefits  of 
the  information  required  to  be  reported 
while  conferring  negligible  benefits  on 
licensees. 

Given  NRC's  information  needs,  and 
the  multi-million-dollar  size  of  the 
contributions  that  utilities  make 
annually  to  their  decommissioning 
funds,  the  potential  pay-off  per  hour  of 
staff  labor  that  NRC  invests  in 
monitoring  of  funds  is  likely  to  be 
significant.  Thus,  the  NRC  is  adopting  a 
bieimial  reporting  requirement.  NRC 
also  is  adopting  conunenter  suggestions 
that  the  reporting  frequency  be 
increased  for  plants  approaching  the 
end  of  commercial  operation  and  for 
plants  where  conditions  have  changed 
such  that  they  will  prematurely  close 
within  5  years  or  have  already 
prematurely  closed  before  the  end  of 
their  licensed  Ufa,  or  for  plants  involved 
in  mergers/acquisitions. 

C.  Contents  of  Reports 

Most  of  the  commenters  who 
addressed  reporting  did  not  question  the 
need  for  reports  on  the  status  of 
decommissioning  funds  and  they  did 
not  address  in  detail  the  contents  of 
such  reports.  Similarly,  most  of  the 
commenters  who  raised  questions  about 
reliance  on  the  FASB  draft  for 
decommissioning  status  reporting  did 
not  recommend  sdtemative  reporting 
standards.  Several  commenters 
implicitly  suggested  that  the  contents  of 
reports  submitted  to  State  PUCs  would 
be  sufficiently  similar  to  NRC's 
requirements,  by  recommending  that 
copies  of  State  reports  should  be 
acceptable  to  NRC. 

One  conunenter  argued  that  NRC's 
proposed  "per  imit"  reporting  was 
unclear  about  whether  individual 
licensees  of  a  jointly  owned  plant  would 
each  be  required  to  submit  their  own 
status  reports,  or  whether  the  plant 
operator  could  submit  reports  on  behalf 
of  all  co-licensees.  The  commenter 
suggested  that  having  the  operator 
submit  the  data  for  all  owners  could  be 
the  most  efficient  approach,  assiuning 
the  aggregate  of  available  funds  is  the 
most  important  question.  In  contrast, 
another  commenter  believed  that  it 
would  be  "prudent"  for  NRC  to  require 
annual  filings  from  all  co-owners. 
Requiring  filings  by  all  co-owners 
would  provide  NRC  with  more  detailed 
information,  but  would  also  place  on  it 
the  burden  of  combining  and  assessing 
the  data.  The  NRC  believes  that  plant 
owners  and  operators  should  decide 
who  will  submit  the  required 
information.  However,  even  if  all 
information  is  submitted  by  the 
operator,  the  information  will  need  to  be 
broken  down  by  owner  in  order  to 


evaluate  each  owner's  contributions  to 
deconunissioning. 

One  commenter  recommended  a 
clarification  to  ensure  that  the  amount 
acciunulated  to  the  date  of  the  report 
means  the  "as  oF'  date,  and  not  the  date 
of  the  report.  The  same  commenter 
wanted  to  limit  the  report  to  the  single 
item  of  accimiidated  trust  fund 
balances,  unless  NRC  had  concerns, 
based  on  its  knowledge  of  the  plant, 
about  whether  the  amount  accumulated 
for  decommissioning  is  sufficient.  In 
that  case,  more  detailed  information 
could  be  required. 

The  comments  did  not  address  several 
issues  raised  by  commenters  on  the 
NRC's  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  of  April  8, 1996  (61 
FR  15427)  concerning  the  information 
needed  by  NRC  to  monitor  the  status  of 
deconunissioning  funds.  In  particular, 
the  comments  on  the  proposed  rule  did 
not  address  the  50-plus  reporting  items 
suggested  by  commenters  in  response  to 
the  ANPR. 

How  the  industry  will  imderstand  the 
core  concept  of  the  reporting 
requirement,  the  "status  of  the 
decommissioning  fund,"  is  not  clarified 
by  the  comments  on  the  proposed  rule. 
At  least  one  commenter  suggested  that 
"status"  means  simply  the  "amount"  of 
the  decommissioning  trusts.  Other 
commenters  may  be  suggesting,  by  their 
emphasis  on  the  responsibility  of  an 
operator  to  coordinate  information  from 
several  co-owners,  and  on  the 
possibility  that  NRC  might  need  to 
obtain  follow-up  information,  that 
"status"  can  include  a  quantitative  or 
qualitative  assessment  of  the 
"adequacy"  of  the  fund  relative  to 
required  or  estimated  decommissioning 
costs.  The  extent  of  that  assessment  is 
not  clarified  by  the  comments  received, 
which  do  not  address  whether  "status" 
implies  a  general  discussion  provided 
by  the  licensee  or  a  specific  report 
prepared  by  the  trustee.  The  NRC  has 
addressed  some  of  the  commenters' 
concerns  discussed  above  by  modifying 
the  final  rule.  Because  of  their  level  of 
detail,  other  potential  concerns  are 
better  addressed  by  a  regulatory  guide. 
The  NRC  will  consider  issuing  such 
guidance  after  evaluating  the  first  set  of 
reports  received. 

10.  Rate  of  Return 

NRC's  proposed  language  in  10  CFR 
50.75(e)(l)(i)  and  (ii)  allows  licensees  to 
take  credit  for  earnings  on  their  prepaid 
decommissioning  trust  funds  or  external 
sinking  funds  using  a  2  percent  annual 
real  rate  of  return  from  the  time  of  the 
funds'  collection  through  the 
decommissioning  period.  If  the 
licensee's  rate-setting  authority 


authorizes  the  use  of  another  rate,  that 
rate  would  be  used  in  projected 
earnings.  By  specifying  that  earnings 
can  be  credited  "through  the 
decommissioning  period,"  NRC  is 
allowing  licensees  to  assiune  earnings 
credits  for  both  the  safe  storage  period 
and  the  period  when  funds  flow  o,ut  of 
the  decommissioning  financial 
asswance  mechanisms. 

Many  commenters  generally 
supported  NRC's  proposed  changes  in 
10  CFR  50.75.  Some  described  the  rate 
as  being  reasonable,  conservative,  and 
consistent  with  FERC's  policy  of 
recognizing  earnings  and  inflation.  One 
commenter  specifically  endorsed  the 
provision  that  allows  Ucensees  to  use 
assiuned  rates  of  return  that  are 
approved  by  State  regulatory  bodies.  A 
few  commenters  supported  the  changes 
but  stated  that  licensees  also  shoidd  be 
given  the  flexibility  to  use  a  rate  that  is 
less  than  the  proposed  rate. 

Other  commenters  did  not  support 
NRC's  selection  of  the  2  percent  rate. 
One  commenter  claimed  that  the 
proposed  2  percent  rate  might  residt  in 
underfunding  if  it  does  not  accoimt  for 
the  effect  of  income  taxes.  More 
typically,  commenters  argued  that  the 
rate  is  too  low  and  should  be  increased. 
Suggested  rates  were  3  percent  and  7 
percent.  Two  conunenters  noted  that  3 
percent  and  7  percent  discount  rates  are 
used  in  NRC's  regulatory  analysis 
guidance  (in  NlJREG/BR-0058  and 
SECY  93-167).  Other  commenters  stated 
that  NRC  should  allow  licensees  to  use 
any  "reaUstic"  rate  of  return  or  any  rate 
they  can  justify,  possibly  in  conjimction 
with  periodic  reevaluation  of  the  funds 
collected.  A  few  commenters  argued 
that  NRC  should  not  specify  a  2  percent 
rate  of  retiun  during  the  period 
following  operations  (i.e.,  the  safe 
storage  and  outflow  periods)  and  that 
different  rates  should  be  allowed  if 
specifically  approved  by  a  rate-setting 
authority. 

As  stated  in  the  preamble  to  the 
proposed  rule,  the  2  percent  real  rate  of 
return  suggested  by  NRC  is  based  on 
historical  data  on  returns  from  U.S. 
Treasury  issues,  and  represents  "as 
close  to  a  'risk-free'  retiun  as  possible." 
Although  this  rate  may  seem  relatively 
low  given  that  higher  interest  rates  are 
frequently  paid  on  common  stocks  and 
corporate  bonds,  the  lower  rates  paid  on 
Government  seciuities  pose 
considerably  less  risk  and  are  likely  to 
be  achieved  on  a  more  consistent  basis. 

Given  the  need  for  "reasonable" 
assiuance  of  decommissioning  funding, 
there  is  little  justification  for  selecting  a 
rate  greater  than  2  percent.  As  shown  in 
the  table  below,  the  historical  average 
real  return  on  long-term  U.S. 
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Government  bonds  has  been  very  close 
to  2  percent,  and  the  historical  average 


real  return  on  "risk-free"  U.S.  Treasury      on  this  information,  NRC  would  have 
Bills  has  been  less  than  1  percent.  Based     difficulty  justifying  a  higher  rate. 


Real  Rates  of  Return  for  Sample  Time  Perkxds 


Current  (1997) 

Contemporary  Average  (1975-1994) 
Long-Term  Average  (1926-1997) 


U.S.  treasury 
bMs  (percent) 


3.49 
1.96 
0.6 


Long-term  gov- 
ernment bom' 
(percent) 


13.91 
7.66 
2.1 


^Sourc^H*otson  Associates,  Chicago.  Stocks,  Bonds,  Bills  and  Inflation:  1998  Yearboolt.  Table  4-1  and  TaWe  6-8.  Averages  are  caicuiated 


Tlie  commenter's  concern  that  2 
percent  is  less  than  the  7  percent  and  3 
percent  discount  rates  called  for  in 
NRC's  regulatory  analysis  guidance  is 
not  relevant.^  Discount  rates  are  used  for 
capital  investment  analysis  and  other 
decision-making  purposes  but,  if  used  to 
calculate  contributions  to 
decommissioning  funds,  could  result  in 
financial  assiuance  levels  that  are  not 
adequate  to  pay  for  all  assured 
obligations. 

11.  Other 

A.  Cost  Recovery  through  Rates 

Several  commenters  opposed  the 
inclusion  of  any  mechanism  that 
provides  for  a  stranded  cost  bailout  of 
the  nuclear  industry  by  ratepayers, 
arguii^,  among  other  things,  that  such 
a  bailout  would  be  unfair,  destroy  real 
competition,  inhibit  employment  gains, 
slow  the  economic  growth  of  more 
viable,  cost  effective,  and  less  polluting 
power  generating  technologies,  and 
harm  the  environment  by  allowing  the 
continued  operation  of  nuclear  power 
stations  that  might  otherwise  shut 
down.  These  comments  may  reflect  a 
misunderstanding  of  the  roles  played  by 
NRC  relative  to  SUte  PUCs  and  FERC. 
Specifically.  PUC^  and  FERC  can 
determine  whether  decommissioning 
costs  are  stranded  or  whether  they  must 
be  paid  by  ratepayers.  NRC.  unlike  the 
PUCs.  does  not  have  the  authority  to 
prevent  or  to  allow  licensees  to  pass 
decommissioning  costs  on  to  customers. 
Thus,  the  issue  of  a  "bailout"  is  not 
relevant  to  NRC.  In  the  event  that  NRC 
allows  financial  assurance  mechanisms 
whereby  licensees  recover 
decommissioning  costs  from  ratepayers 
(e.g.,  external  sinking  funds  funded  by 
wire  charges),  the  mechanism  for  rate 


1  NiniEG/BR-0058  generally  calls  for  the  uae  of 
a  7  percent  discount  rate,  which  is  the  rate 
recommended  by  the  OfRce  of  Management  and 
Budget  (0MB),  in  the  estimation  of  values  and 
impacu  of  a  regulatory  action.  NnjREG/BR-0058 
also  suggests  use  of  an  alternative  discount  rate  of 
3  percent  for  sensitivity  analysis  purposes  and  for 
cases  in  which  costs  occur  over  a  period  of  more 
than  100  years. 


recovery  (e.g..  the  wire  charges)  must  be 
authorized  by  a  PUC  or  by  reRC. 
Fiulhermore.  the  asserted  consequences 
of  a  "stranded  cost  bailout"  are 
unsupported. 

B.  Rate  Recovery  of  Stranded  Costs 
Using  PNNL's  Formula 

One  commenter  suggested  that 
utilities  be  allowed  to  recover  in  their 
rates  only  a  portion  of  their 
decommissioning  costs.  Specifically,  the 
commenter  suggested  allowing 
decommissioning  costs  to  be  recovered 
up  to  a  maximum  amount  determined 
using  PNNL's  1993  generic 
decommissioning  cost  formula. 
Estimated  costs  in  excess  of  the  generic 
PNNL  estimate  could  not  be  recovered 
in  rates  and  would  have  to  be  funded  by 
shareholders.  Also,  in  the  event  of 
premature  shutdown,  the  commenter 
would  make  shareholders  (rather  than 
ratepayers)  responsible  for  all 
decommissioning  costs  that  are  not  yet 
funded,  including  any  unfimded  portion 
of  the  generic  PNNL  estimate. 

The  comment  described  above 
addresses  how  decommissioning  costs, 
including  stranded  decommissioning 
costs,  might  equitably  be  divided 
between  ratepayers  and  shareholders. 
However,  the  comment  is  not  directly 
relevant  to  decommissioning  financial 
assurance.  From  NRC's  standpoint,  it 
does  not  matter  whether  the  source  for 
a  licensee's  financial  assurance  is  the 
licensee's  ratepayers  or  its  shareholders, 
but  only  that  the  licensee  has  provided 
adequate  financial  assiu-ance  for 
decommissioning.  The  question  of  how 
much  of  the  decommissioning  cost 
should  be  borne  by  ratepayers  as 
opposed  to  shareholders  is  one  that  has 
traditionally  been  answered  by  State 
PUCs.  NRC,  unlike  the  PUCs,  does  not 
have  the  authority  to  direct  licensees  to 
recover  costs  from  ratepayers.  Although 
the  NRC  did  sponsor  the  development 
of  PNNL's  1993  generic 
decommissioning  cost  formula,  this 
formula,  like  its  predecessor  in  10  CFR 
50.75(c).  was  designed  to  help  answer  a 
different  question,  namely,  what 


constitutes  a  reasonable  minitnnin  level 
of  decommissioning  assurance  for  a 
given  reactor.  Within  this  more  limited 
context  (and  outside  the  scope  of  this 
rulemaking),  NRC  is  aurently 
evaluating  the  1993  formula  relative  to 
10  CFR  50.75(c). 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  is  amending  its  regidations 
on  financial  assurance  requirements  for 
the  decommissioning  of  nuclear  power 
plants.  The  amendments  are  in  response 
to  the  likelihood  of  deregulation  of  the 
power  generating  industry  and  resulting 
questions  on  whether  current  NRC 
regulations  concerning 
decommissioning  funds  and  their 
financial  mechanisms  will  need  to  be 
modified.  The  amendments  allow  a 
broader  range  of  assiuance  mechanisms 
than  under  existing  regulations  for 
reactor  licensees  that  lose  the  ability  to 
recover  decommissioning  costs  through 
regulated  rates,  add  definitions  of 
"Federal  licensee"  to  address  the  issue 
of  which  licensees  may  use  statements 
of  intent  and  other  relevant  terms,  and 
require  power  reactor  licensees  to  report 
periodically  on  the  status  of  their 
decommissioning  fimds  and  on  the 
changes  in  their  external  trust 
agreements.  Also,  the  amendments 
allow  licensees  to  take  credit  for  the 
actual  and  projected  earnings  on 
decommissioning  trust  funds. 

These  changes  would  have  the 
following  effects  on  nuclear  power 
reactor  licensees:  (1)  Potentially 
requiring  licensees  who  have  been 
"deregulated"  to  sectire 
decommissioning  financial  assurance 
instnunents  that  provide  full  current 
assiu-ance  for  projected 
decommissioning  costs,  (2)  limiting  the 
types  of  licensees  that  can  qualify  for 
the  use  of  Statements  of  Intent  to  satisfy 
decommissioning  financial  assurance 
requirements.  (3)  requiring  periodic 
reporting  on  the  status  of  Uieir 
accumulation  of  decommissioning 
funds,  thus  leading  to  the  potentisJ  for 
the  NRC  to  require  some  remedial  action 
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if  the  licensee's  actions  are  inadequate, 
and  (4)  permitting  licensees  to  assiune 
a  real  rate  of  return  up  to  2  percent  per 
anniun,  or  such  other  rate  as  is 
permitted  by  a  PUC  or  the  FERC,  on 
their  accumulated  funds.  These  actions 
are  of  the  type  foicused  upon  financial 
assurances  and  mechanisms  to  ensure 
funding  for  decommissioning  and  are 
not  actions  that  would  have  any  effect 
upon  the  himian  environment.  Neither 
this  action  nor  the  alternatives 
considered  in  the  Regulatory  Analysis 
supporting  this  final  rule  would  lead  to 
any  increase  in  the  effect  on  the 
environment  of  the  decommissioning 
activities  considered  in  the  final  rule 
published  on  Jutie  27, 1988  (53  FR 
24018),  as  analyzed  in  the  "Final 
Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities'  (NUREG-0586, 
August  1988).* 

Promulgation  of  these  rule  changes 
will  not  introduce  any  impacts  on  the 
environment  not  previously  considered 
by  the  NRC.  Therefore,  the  Commission 
has  determined,  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Commission's 
regulations  in  subpart  A  of  10  CFR  part 
51,  that  this  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  himian  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  requifed.  No  odier 
agencies  or  persons  were  contacted  in 
reaching  this  determination,  and  the 
NRC  staff  is  not  aware  of  any  other 
documents  related  to  consideration  of 
whether  there  would  be  any 
environmental  impacts  from  the  action. 
The  foregoing  constitutes  the 
environmental  assessment  and  finding 
of  no  significant  impact  for  this  final 
rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  nimiber  3150-0011. 

The  public  reporting  burden  for  this 
information  collection  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions. 


^Copies  of  NUREG-0586  are  available  for 
inspection  or  copying  for  a  fee  from  the  NRC  Public 
Document  Room  at  2120  L  Street  NW.  (Lower 
Level)  Washington,  DC  20555-0001 ;  telephone 
(202)  634-3273;  fax  (202)  634-3343.  Copies  may  be 
purchased  at  current  rates  from  the  U.S. 
Government  Printing  Office,  PO  Box  370892. 
Washington.  DC  20402-9328:  telephone  (202)  512- 
2249:  or  from  the  National  Technical  Information 
Service  by  writing  NTIS  at  5285  Port  Royal  Road, 
Springfield.  VA  22161. 


se.arching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  Send 
comments  on  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at  bjsl@nrc.gov; 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regidatory  Affairs, 
NEOB-{3150-O011),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  cvurently  valid  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
Regulatory  Analysis  of  diis  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  Interested  persons 
may  examine  a  copy  of  the  Regulatory 
Analysis  at  the  NRC  PubUc  Document 
Room,  2120  L  Street  NW  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Brian  J. 
Richter,  Office  of  Nuclear  Reactor 
Regulation  (O-IO  H5),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
1978,  e-mail  bjr@nrc.gov. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants,  llie  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

The  Regulatory  Analysis  for  the  final 
rule  also  constitutes  the  docimaentation 
for  the  evaluation  of  backfit 
requirements,  and  no  separate  backfit 
analysis  has  been  prepared.  As  defined 
in  10  CFR  50.109,  the  backfit  rule 
applies  to 

*  *  *  modification  of  or  addition  to  systems, 
structures,  components,  or  design  of  a 


facility;  or  the  design  approval  or 
manufocturing  license  for  a  facility;  or  the 
procedures  or  organization  required  to 
design,  construct  or  operate  a  focilityrany  of 
which  may  result  from  a  new  or  amended 
provision  in  the  Commission  rules  or  the 
imposition  of  a  regulatory  staff  position 
interpreting  the  Commission  rules  that  is 
either  new  or  difiierent  from  a  previously 
applicable  staff  position  *  *  *  . 

The  amendments  to  NRC's 
requirements  for  the  financial  asstuance 
of  decommissioning  of  nuclear  power 
plants  allow  a  broader  range  of 
assurance  mechanisms  for  reactor 
Ucensees  who  lose  their  ability  to 
recover  decommissioning  costs  through 
regulated  rates  and  fees  or  other 
mandatory  charges  established  by  a 
regulatory  body  than  previously,  and 
define  "Federal  licensee."  The 
amendments  also  add  several  associated 
definitions;  add  new  reporting 
requirements  pertaining  to  the  use  of 
prepayment  and  external  sinking  funds; 
impose  new  reporting  requirements  for 
power  reactor  licensees  on  the  status  of 
decommissioning  funding  that  specify 
the  timing  and  contents  of  such  reports; 
and  permit  power  reactor  licensees  to 
take  credit  for  up  to  a  2  percent  annual 
real  rate  of  return  (or  another  rate  if 
permitted  by  their  rate  regulators)  on 
funds  set  aside  for  decommissioning 
&t>m  the  time  the  funds  are  set  aside 
through  the  end  of  the  decommissioning 
period. 

Although  some  of  the  changes  to  the 
regiilations  are  reporting  requirements,  - 
which  are  not  covered  by  the  backfit 
rule,  other  elements  in  the  changes  are 
considered  backfits  because  they  would 
modify,  supplement,  or  clarify  Uie 
regulations  with  respect  to:  (1) 
Acceptable  decommissioning  funding 
options  imder  various  scenarios;  and  (2) 
which  licensees  may  use  statements  of 
intent.  The  Commission  has  concluded, 
on  the  basis  of  the  documented 
evaluation  required  by  10  CFR 
50.109(a)(4)  and^set  forth  in  the 
Regulatory  Analysis,  that  the  new  or 
modified  requirements  are  necessary  to 
ensure  that  nuclear  power  reactor 
licensees  provide  for  adequate 
protection  of  the  health  and  safety  of  the 
public  in  face  of  a  changing  competitive 
and  regulatory  environment  not 
envisioned  when  the  reactor 
decommissioning  funding  regulations 
were  promulgated  and  that  the  changes 
to  the  regulations  are  in  accord  with  the 
common  defense  and  security. 
Therefore,  the  NRC  has  determined  to 
treat  this  action  as  an  adequate 
protection  backfit  tmder  10  CFR 
50.109(a)(4)(ii).  Consequently,  a  backfit 
analysis  is  not  required  and  the  cost- 
benefit  standards  of  10  CFR  50.109(a)(3) 
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do  not  apply.  Further,  these  changes  to 
the  regiilations  are  required  to  satisfy  10 
CFR  50.109(aK5). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  a  major 
rule  and  has  verified  this  determination 
with  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget. 

ListofSobiects 

10CFRPart30 

Byproduct  material.  Criminal 
penalties.  Government  contracts, 
'  Intergovernmental  relations.  Isotopes, 
Nuclear  Materials,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties,  Fire  protection. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  30  and  50. 

PART  30-RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81,  82. 161, 182, 183, 186, 
68  Stat.  935,  948,  953,  954,  955,  as  amended, 
sec.  234, 83  Stat.  444,  as  amended  (42  U.S.Q 
2111,  2112,  2201,  2232,  2233,  2236,  2282); 
sees.  201,  as  amendcyi,  202,  206, 88  Stat. 
1242.  as  amended,  1244. 1246  (42  U.S.C 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902, 106  Stat.  3123. 
(42  U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec.  184, 68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187,  68  Stat.  955  (42  U.S.C.  2237). 

2.  In  10  CFR  part  30,  appendix  A 
paragraphs  Il.A.l(ii),  (iv),  n.A.2{ii),  and 
(iv)  are  revised  to  read  as  follows: 


Appendix  A— Criteria  Relating  to  Use 
of  Financial  Tests  and  Parent  Company 
Guarantees  for  Providing  Reasmiable 
Assurance  of  Funds  for 
Decommissioning 

n.  Financral  Test 

A.  •  •  • 

1  *  *  * 

(ii)  Net  working  capital  and  tangible  net 
worth  each  at  least  six  times  the  current 
decommissioning  cost  estimates  for  the  total 
of  all  facilities  or  parts  thereof  (or  prescribed 
amount  if  a  certification  is  used),  or,  for  a 
power  reactor  licensee,  at  least  six  times  the 
amoimt  of  decommissioning  funds  being 
assured  by  a  parent  company  guarantee  for 
the  total  of  all  reactor  units  or  parts  thereof 
(Tangible  net  worth  shall  be  calculated  to 
exclude  the  net  book  value  of  the  nuclear 
unit(s));  and 

*  •         *         •         • 

(iv)  Assets  located  in  the  United  States 
amounting  to  at  least  90  percent  of  the  total 
assets  or  at  least  six  times  the  current 
decommissioning  cost  estimates  for  the  total 
of  all  facilities  or  parts  thereof  (or  prescribed 
amoimt  if  a  certification  is  used],  or,  for  a 
power  reactor  licensee,  at  least  six  times  the 
amoimt  of  decommissioning  funds  being 
assured  by  a  parent  company  guarantee  for 

the  total  of  all  reactor  units  or  parts  thereof. 

2  *    *    • 

(ii)  Tangible  net  worth  each  at  least  six 
times  the  current  decommissioning  cost 
estimates  for  the  total  of  all  facilities  or  parts 
thereof  (or  prescribed  amount  if  a 
certification  is  used),  or,  for  a  power  reactor 
licensee,  at  least  six  times  the  amount  of 
decommissioning  funds  being  assured  by  a 
parent  company  guarantee  for  the  total  of  all 
reactor  units  or  pwrts  thereof  (Tangible  net 
worth  shall  be  calculated  to  exclude  the  net 
book  value  of  the  nuclear  unit(s));  and 
«         •         •         •         * 

(iv)  Assets  located  in  the  United  States 
amounting  to  at  least  90  percent  of  the  total 
assets  or  at  least  six  times  the  current 
decommissioning  cost  estimates  for  the  total 
of  all  facilities  or  parts  thereof  (or  prescribed 
amount  if  a  certification  is  used),  or.  for  a 
power  reactor  licensee,  at  least  six  times  the 
amount  of  decommissioning  funds  being 
assured  by  a  parent  company  guarantee  for 
the  total  of  all  reactor  imits  or  parts  thereof. 

*  •         •         •         * 

3.  In  10  CFR  part  30  appendix  C, 
paragraphs  II.A.(1)  and  (2)  are  revised  to 
read  as  follows: 

Appendix  C — Criteria  Relating  to  Use  of 
Financial  Tests  and  Self  Guarantees  for 
Providing  Reasonable  Assurance  of 
Funds  for  Decmnmissioning 

*  •        •        •        • 

n.  Financial  Test 

A.  •   *  • 

(1)  Tangible  net  worth  at  least  10  times  the 
total  current  decommissioning  cost  estimate 
for  the  total  of  all  facilities  or  parts  thereof 
(or  the  current  amount  required  if 


certification  is  used),  or,  for  a  power  reactor 
licensee,  at  least  10  times  the  amount  of 
decommissioning  funds  being  assured  by  a 
self  guarantee,  for  all  decommissioning 
activities  for  which  the  company  is 
responsible  as  self-guaranteeing  licensee  and 
as  parent -guarantor  for  the  total  of  all  reactor 
units  or  parts  thereof  (Tangible  net  worth 
shall  be  calculated  to  exclude  the  net  book 
value  of  the  nuclear  unit(s)). 

(2)  Assets  located  in  the  United  States 
amounting  to  at  least  90  percent  of  total 
assets  or  at  least  10  times  the  total  current 
decommissioning  cost  estimate  for  the  total 
of  all  facilities  or  parts  thereof  (or  the  current 
amount  required  if  certification  is  used),  or, 
for  a  power  reactor  licensee,  at  least  10  times 
the  amount  of  decommissioning  funds  being 
assured  by  a  self  guarantee,  for  all 
decommissioning  activities  for  which  the 
company  is  responsible  as  self-guaranteeing 
Ucensee  and  as  parent-guarantor  for  the  total 
of  all  reactor  units  or  parts  thereol 


PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

4.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103. 104, 105, 161, 
182, 183. 186, 189.  68  Stat.  936.  937,  938, 
948,  953,  954,  955,  956,  as  amended,  sec 
234,  83  Stat.  1244,  as  amended  (42  U.S.C 
2132.  2133.  2134.  2135,  2201.  2232.  2233, 
2236.  2239,  2282);  sees.  201,  as  amended, 
202.  206,  88  Stat.  1242.  as  amended.  1244, 
1246  (42  U.S.C  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185,  68  Stat.  955  as  amended  (42  U.S.C.  2131, 
2235),  sec.  102,  Pub.  L.  91-190,  83  Stat  853 
(42  U.S.C.  4332).  Sections  50.13,  50.54(dd). 
and  50.103  also  issued  under  sec.  108, 68 
Stat.  939,  as  amended  (42  U.S.C  2138). 
Sections  50.23,  50.35,  50.55,  and  50.56  also 
issued  under  sec.  185, 68  Stat.  955  (42  U.S.C. 
2235).  Sections  50.33a.  50.55a  and  Appendix 
Qalso  issued  under  sec.  102,  Pub.  L.  91-190. 
83  Stat.  853  (42  U.S.C  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat. 
1245  (42  U.S.C.  5844).  Section  50.37  also 
issued  under  E.0. 12829,  3  CFR  1993  Comp., 
p.  570;  EO.  12958.  as  amended,  3  CFR.  1995 
Comp.,  p.  333;  E.O.  12968,  3  CFR  1995 
Comp.,  p.  391.  Sections  50.58,  50.91,  and 
50.92  also  issued  under  Pub.  L  97-415, 96 
Stat  2073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122,  68  Stat  939  (42 
U.S.C  2152).  Sections  50.80—50.81  also 
issued  under  sec.  184,  68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C 
2237). 

5.  In  §  50.2,  the  definitions  of  Cost  of 
service  regulation.  Federal  licensee. 
Incentive  regulation,  Non-bypassable 
charges,  and  Price-cap  regulation  are 
added  in  alphabetical  order  to  read  as 
follows: 

§50.2    Definraons. 

•        •        •        •        * 
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Cost  of  service  regulation  means  the 
traditional  system  of  rate  regulation,  or 
similar  regulation,  including  "price 
cap"  or  "incentive"  regulation,  in  which 
a  rate  regulatory  authority  generally 
allows  an  electric  utility  to  charge  its 
customers  the  reasonable  and  prudent 
costs  of  providing  electricity  services, 
including  capital,  operations, 
maintenance,  fuel,  decommissioning, 
and  other  costs  required  to  provide  such 
services. 


Federal  licensee  means  any  NRC 
licensee,  the  obligations  of  which  are 
guaranteed  by  and  supported  by  the  full 
faith  and  credit  of  the  United  States 
Government. 


Incentive  regulation  means  the  system 
of  rate  regulation  in  which  a  rate 
regulatory  authority  estabUshes  rates 
that  an  electric  generator  may  charge  its 
customers  that  are  based  on  specified 
performance  factors,  in  addition  to  cost- 
of-service  factors. 

•  •        •        •        • 

Non-bypassable  charges  mean  those 
charges  imposed  over  an  established 
time  period  by  a  Government  authority 
that  affected  persons  or  entities  are 
required  to  pay  to  cover  costs  associated 
with  the  decommissioning  of  a  nuclear 
power  plant.  Such  charges  include,  but 
are  not  limited  to,  wire  charges, 
stranded  cost  charges,  transition 
charges,  exit  fees,  other  similar  charges, 
or  the  securitized  proceeds  of  a  revenue 
stream. 

Price-cap  regulation  means  the  system 
of  rate  regulation  in  which  a  rate 
regulatory  authority  estabUshes  rates 
that  an  electric  generator  may  charge  its 
customers  that  are  based  on  a  specified 
maximum  price  of  electricity. 

•  *        •        •        • 

6.  In  §  50.43,  paragraph  (a)  is  revised 
to  read  as  follows: 

$50.43    AddWonal  standards  and 
provisions  affecting  class  103  licenses  for 
commercial  power. 

•  •        *        •        • 

(a)  The  NRC  will: 

(1)  Give  notice  in  writing  of  each 
application  to  the  regulatory  agency  or 
State  as  may  have  jurisdiction  over  the 
rates  and  services  incident  to  the 
proposed  activity; 

(2)  Publish  notice  of  the  application 
in  trade  or  news  publications  as  it 
deems  appropriate  to  give  reasonable 
notice  to  mimicipalities,  private 
utiUties,  public  bodies,  and  cooperatives 
which  might  have  a  potential  interest  in 
the  utilization  or  production  facility; 
and- 


(3)  Pubhsh  notice  of  the  application 
once  each  week  for  4  consecutive  iveeks 
in  the  Federal  Register.  No  license  will 
be  issued  by  the  NRC  prior  to  the  giving 
of  these  notices  and  imtil  4  weeks  after 
the  last  notice  is  published  in  the 
Federal  Register. 

•  •        •        •        * 

7.  In  §  50.54,  the  introductory  text  of 
paragraph  (w)  is  revised  to  read  as 
follows: 

fSa54    Conditions  of  licenses. 

•  •        *        •        • 

(w)  Each  power  reactor  licensee  imder 
this  part  for  a  production  or  utilization 
facility  of  the  type  described  in 
§§  50.21(b)  or  50.22  shall  take 
reasonable  steps  to  obtain  insurance 
available  at  reasonable  costs  and  on 
reasonable  terms  from  private  soiuces  or 
to  demonstrate  to  the  satisfaction  of  the 
NRC  that  it  possesses  an  equivalent 
amount  of  protection  covering  the 
Ucensee's  obligation,  in  the  event  of  an 
accident  at  the  licensee's  reactor,  to 
stabilize  and  decontaminate  the  reactor 
and  the  reactor  station  site  at  which  the 
reactor  experiencing  the  accident  is 
located,  provided  that: 

•  •        *        •        • 

8.  In  §  50.63,  paragraph  (a)(2)  is 
revised  to  read  as  foUows: 

S  50.63    Loss  of  alternating  current  power. 

(a)*  *  * 

(2)  The  reactor  core  and  associated 
coolant,  control,  and  protection  systems, 
including  station  batteries  and  any  other 
necessary  support  systems,  must 
provide  sufficient  capacity  and 
capability  to  ensure  that  the  core  is 
cooled  and  appropriate  containment 
integrity  is  maintained  in  the  event  of  a 
station  blackout  for  the  specified 
duration.  The  capabiUty  for  coping  with 
a  station  blackout  of  specified  duration 
shall  be  determined  by  an  appropriate 
coping  analysis.  Licensees  are  expected . 
to  have  the  baseline  assumptions, 
analyses,  and  related  information  used 
in  their  coping  evaluations  available  for 
NRC  review. 

•  *        •        •        • 

9.  In  §  50.73,  paragraph 
(b)(2)(ii)(J)(2)(iv)  is  revised  to  read  as 
follows: 

$50.73    Licensee  event  report  system. 

•  *        *        •        • 

(b)*  *  * 
(2)*  •  • 
(ii)*  *  * 
{])*** 
{2)  *  *  • 

(jv)  The  type  of  personnel  involved 
(i.e.,  contractor  personnel,  licensed 


operator,  nonlicensed  operator,  other 
licensee  personnel). 

10.  In  §  50.75,  paragraphs  (a),  (b).  (d). 
and  (e)  are  revised,  and  paragraphs 
(f)(1),  (2),  and  (3)  are  redesignated  as 
paragraph  (f)(2),  (3).  and  (4)  and  a  new 
paragraph  (f)(1)  is  added  to  read  as 
follows: 

$50.75    Reporting  and  leeordkaeplng  for 
decommissioning  planning. 

(a)  This  section  establishes 
requirements  for  indicating  to  NRC  how 
a  licensee  will  provide  reasonable 
assurance  that  funds  will  be  available 
for  the  decommissioning  process.  For 
power  reactor  licensees,  reasonable 
assurance  consists  of  a  series  of  steps  as 
provided  in  paragraphs  (b),  (c),  (e),  and 
(f)  of  this  section.  Funding  for  the 
decommissioning  of  power  reactors  may 
also  be  subject  to  the  regulation  of 
Federal  or  State  Government  agencies 
(e.g.,  Federal  Energy  Regulatory 
Commission  (FERC)  and  State  Public 
Utihty  Conunissions)  that  have 
jurisdiction  over  rate  regulation.  The 
requirements  of  this  section,  in 
particidar  paragraph  (c)  of  this  section, 
are  in  addition  to.  and  not  substitution 
for,  other  requirements,  and  are  not 
intended  to  be  used,  by  themselves,  by 
other  agencies  to  establish  rates. 

(b)  Each  power  reactor  applicant  for 
or  holder  of  an  operating  Ucense  for  a 
production  or  utilization  facility  of  the 
type  and  power  level  specified  in 
paragraph  (c)  of  this  section  shall 
submit  a  decommissioning  report,  as 
reouired  by  §  50.33(k)  of  this  part. 

(1)  The  report  must  contain  a 
certification  that  financial  assiuance  for 
decommissioning  will  be  (for  a  license 
applicant)  or  has  been  (for  a  license 
holder)  provided  in  an  amount  which 
may  be  more  but  not  less  than  the 
amount  stated  in  the  table  in  paragraph 
(c)(1)  of  this  section. 

(2)  The  amount  to  be  provided  must 
be  adjusted  annually  using  a  rate  at  least 
equal  to  that  stated  in  paragraph  (c)(2) 
of  this  section. 

(3)  The  amount  must  use  one  or  more 
of  the  methods  described  in  paragraph 
(e)  of  this  section  as  acceptable  to  the 
NRC. 

(4)  The  amount  stated  in  the 
applicant's  or  licensee's  certification 
may  be  based  on  a  cost  estimate  for 
decommissioning  the  facility.  As  part  of 
the  certification,  a  copy  of  the  financial 
instrument  obtained  to  satisfy  the 
requirements  of  paragraph  (e)  of  this 
section  must  be  submitted  to  NRC. 

•        •        »        •        • 

(d)(1)  Each  non-power  reactor 
applicant  for  or  holder  of  an  operating 
license  for  a  production  or  utilization 
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facility  shall  submit  a  decommissioning 
report  as  required  by  §  50.33(k)  of  this 
part. 

(2)  The  report  must: 

(i)  Contain  a  cost  estimate  for 
decommissioning  the  facility; 

(ii)  Indicate  which  method  or 
methods  described  in  paragraph  (e)  of 
this  section  as  acceptable  to  the  NRC 
will  be  used  to  provide  funds  for 
decommissioning;  and 

(iii)  Provide  a  description  of  the 
means  of  adjusting  the  cost  estimate  and 
associated  funding  level  periodically 
over  the  life  of  the  facility. 

(e)(1)  Financial  assurance  is  to  be 
provided  by  the  following  methods. 

(i)  Prepayment.  Prepayment  is  the 
deposit  made  preceding  the  start  of 
operation  into  an  accoimt  segregated 
from  licensee  assets  and  outside  the 
licensee's  administrative  control  of  cash 
or  liquid  assets  sach  that  the  amount  of 
funds  would  be  sufficient  to  pay 
decommissioning  costs.  Prepayment 
may  be  in  the  form  of  a  tnist,  escrow 
account.  Government  fund,  certificate  of 
deposit,  deposit  of  Government 
seouities  or  other  payment  acceptable 
to  the  NRC.  A  licensee  may  take  credit 
for  projected  earnings  on  the  prepaid 
decommissioning  trust  funds  using  up 
to  a  2  percent  annual  real  rate  of  return 
from  the  time  of  future  funds*  collection 
through  the  projected  decommissioning 
period.  This  includes  the  periods  of  safe 
storage,  final  dismantlement,  and 
hcense  termination,  if  the  licensee's 
rate-setting  authority  does  not  authorize 
the  use  of  another  rate.  However,  actual 
earnings  on  existing  funds  may  be  used 
to  calculate  future  fund  needs. 

(ii)  External  sinking  fund.  An  external 
sinking  fund  is  a  fund  established  and 
maintained  by  setting  funds  aside 
periodically  in  an  accoimt  segregated 
from  Ucensee  assets  and  outside  the 
licensee's  administrative  control  in 
which  the  total  amoimt  of  funds  would 
be  sufficient  to  pay  decommissioning 
costs  at  the  time  termination  of 
operation  is  expected.  An  external 
sinking  fund  may  be  in  the  form  of  a 
trust,  escrow  account.  Government 
fund,  certificate  of  deposit,  deposit  of 
Government  securities,  or  other 
payment  acceptable  to  the  NRC.  A 
licensee  may  take  credit  for  projected 
earnings  on  the  external  sinking  funds 
using  up  to  a  2  percent  annual  real  rate 
of  return  fix>m  the  time  of  future  funds' 
collection  through  the  decommissioning 
period.  This  includes  the  periods  of  safe 
storage,  final  dismantlement,  and 
license  termination,  if  the  licensee's 
rate-setting  authority  does  not  authorize 
the  use  of  another  rate.  However,  actual 
earnings  on  existing  funds  may  be  used 
to  calculate  futme  fund  needs.  A 


licensee,  whose  rates  for 
decommissioning  costs  cover  only  a 
portion  of  such  costs,  may  make  use  of 
these  methods  only  for  that  portion  of 
such  costs  that  are  collected  in  one  of 
the  manners  described  in  this 
paragraph,  (e)(l)(ii).  This  method  may 
be  used  as  the  exclusive  mechanism 
relied  upon  for  providing  financial 
assurance  for  decommissioning  in  the 
following  circiunstances: 

(A)  By  a  licensee  that  recovers,  either 
directly  or  indirectly,  the  estimated  total 
cost  of  decommissioning  through  rates 
established  by  "cost  of  service"  or 
similar  ratemaking  regulation.  Public 
utility  districts,  mimicipalities,  rural 
electric  cooperatives,  and  State  and 
Federal  agencies,  including  associations 
of  any  of  the  foregoing,  that  establish 
their  own  rates  and  are  able  to  recover 
their  cost  of  service  allocable  to 
decommissioning,  are  assumed  to  meet 
this  condition. 

(B)  By  a  licensee  whose  source  of 
revenues  for  its  external  sinking  fund  is' 
a  "non-bypassable  charge,"  the  total 
amount  of  which  vdll  provide  funds 
estimated  to  be  needed  for 
decommissioning  piu-suant  to 

§§  50.75(c),  50.75(f),  or  50.82  of  this 
part. 

(iii)  A  smety  method,  insiu-ance,  or 
other  guarantee  method: 

(A)  These  methods  guarantee  that 
decommissioning  costs  will  be  paid.  A 
surety  method  may  be  in  the  form  of  a 
surety  bond,  letter  of  credit,  or  line  of 
credit.  Any  surety  method  or  insurance 
used  to  provide  financial  assurance  for 
decommissioning  must  contain  the 
following  conditions: 

(1)  The  surety  method  or  insurance 
must  be  open-ended,  or,  if  written  for  a 
specified  term,  such  as  5  years,  must  be 
renewed  automatically,  imless  90  days 
or  more  prior  to  the  renewal  day  the 
issuer  notifies  the  NRC,  the  beneficiary, 
and  the  licensee  of  its  intention  not  to 
renew.  The  surety  or  insiuunce  must 
also  provide  that  the  full  face  amount  be 
paid  to  the  beneficiiuy  automatically 
prior  to  the  expiration  without  proof  of 
forfeiture  if  the  licensee  fails  to  provide 
a  replacement  acceptable  to  the  NRC 
within  30  days  after  receipt  of 
notification  of  cancellation. 

[2]  The  siuety  or  insurance  must  be 
payable  to  a  trust  established  for 
decommissioning  costs.  The  trustee  and 
trust  must  be  acceptable  to  the  NRC.  An 
acceptable  trustee  includes  an 
appropriate  State  or  Federal  government 
agency  or  an  entity  that  has  the 
authority  to  act  as  a  trustee  and  whose 
trust  operations  are  regulated  and 
examined  by  a  Federal  or  State  agency. 

(B)  A  parent  company  guarantee  of 
funds  for  decommissioning  costs  based 


on  a  financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  A  to  10  CFR  part  30. 

(C)  For  commercial  companies  that 
issue  bonds,  a  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  based  on  a 
financial  test  may  be  used  if  the 
guarantee  and  test  are  as  contained  in 
appendix  C  to  10  CFR  part  30.  For 
commercial  companies  that  do  not  issue 
bonds,  a  guarantee  of  funds  by  the 
applicant  or  licensee  for 
decommissioning  costs  may  be  used  if 
the  guarantee  and  test  are  as  contained 
in  appendix  D  to  10  CFR  part  30.  For 
non-profit  entities,  such  as  colleges, 
universities,  and  non-profit  hospitals,  a 
guarantee  of  funds  by  the  applicant  or 
licensee  may  be  used  if  the  guarantee 
and  test  are  as  contained  in  appendix  E 
to  10  CFR  part  30.  A  guarantee  by  the 
applicant  or  licensee  may  not  be  used  in 
any  situation  in  which  the  appUcant  or 
hcensee  has  a  parent  company  holding 
majority  control  of  voting  stock  of  the 
company. 

(iv)  For  a  power  reactor  Ucensee  that 
is  a  Federal  hcensee,  or  for  a  non-power 
reactor  licensee  that  is  a  Federal,  State, 
or  local  government  licensee,  a 
statement  of  intent  containing  a  cost 
estimate  for  decommissioning,  and 
indicating  that  funds  for 
decommissioning  will  be  obtained  when 
necessary. 

(v)  Contractual  obligation(s)  on  the 
part  of  a  licensee's  customer(s),  the  total 
amount  of  which  over  the  duration  of 
the  contract(s)  will  provide  the 
Ucensee's  total  share  of  uncollected 
funds  estimated  to  be  needed  for 
decommissioning  pursuant  to 
§§  50.75(c),  50.75(0,  or  §  50.82.  To  be 
acceptable  to  the  NRC  as  a  method  of 
decommissioning  funding  assurance, 
the  terms  of  the  contract(s)  shall  include 
pro\^sions  that  the  electricity  buyer(s) 
will  pay  for  the  decommissioning 
obUgations  specified  in  the  contract(s). 
notwithstanding  the  operational  status 
either  of  the  Ucensed  power  reactor  to 
which  the  contract(s)  pertains  or  force 
majeiue  provisions.  All  proceeds  fix)m 
the  contract(s)  for  decommissioning 
funding  will  be  deposited  to  the 
external  sinking  fund.  The  NRC  reserves 
the  right  to  evaluate  the  terms  of  any 
contract(s)  and  the  financial 
quaUfications  of  the  contracting 
entity(ies)  offered  as  assiurance  for 
decommissioning  funding. 

(vi)  Any  other  mechanism,  or 
combination  of  mechanisms,  that 
provides,  as  determined  by  the  NRC 
upon  its  evaluation  of  the  specific 
circiunstances  of  each  licensee 
submittal,  assurance  of 
decommissioning  funding  equivalent  to 
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that  provided  by  the  mechanisms 
specifled  in  paragraphs  (e)(l)(I)-(iv)  of 
this  section.  Licensees  who  do  not  have 
sources  of  funding  described  in 
paragraph  (e)(l)(ii]  of  this  section  may 
use  an  external  sinking  fund  in 
combination  with  a  guarantee 
mechanism,  as  specified  in  paragraph 
(e)(l)(iii)  of  this  section,  provided  that 
the  total  amount  of  funds  estimated  to 
be  necessary  for  decommissioning  is 
assured. 

(2)  The  NRC  reserves  the  right  to  take 
the  following  steps  in  order  to  ensure  a 
licensee's  adequate  acciunulation  of 
decommissioning  funds:  review,  as 
needed,  the  rate  of  accumulation  of 
decommissioning  funds;  and,  either 
independently  or  in  cooperation  with 
the  FERC  and  the  Ucensee's  State  PUC, 
take  additional  actions  as  appropriate 
on  a  case-by-case  basis,  including 
modification  of  a  licensee's  schedule  for 
the  accumulation  of  decommissioning 
funds. 


(f)(1)  Each  power  reactor  Ucensee 
shall  report,  on  a  calendar-year  basis,  to 
the  NRC  by  March  31,  1999,  and  at  least 
once  every  2  years  thereafter  on  the 
status  of  its  decommissioning  funding 
for  each  reactor  or  part  of  a  reactor  that 
it  owns.  The  information  in  this  report 
must  include,  at  a  minimum:  the 
amount  of  decommissioning  funds 
estimated  to  be  required  pursuant  to  10 
CFR  50.75(b)  and  (c);  the  amount 
accumulated  to  the  end  of  the  calendar 
year  preceding  the  date  of  the  report;  a 
schedule  of  the  annual  amounts 
remaining  to  be  collected;  the 
assumptions  used  regarding  rates  of 
escalation  in  decommissioning  costs, 
rates  of  earnings  on  decommissioning 
funds,  and  rates  of  other  factors  used  in 
funding  projections;  any  contracts  upon 
which  the  licensee  is  relying  pursuant 
to  paragraph  (e)(l)(ii)(C)  of  this  section; 
any  modifications  occurring  to  a 
licensee's  current  method  of  providing 
financial  assurance  since  the  last 
submitted  report;  and  any  material 
changes  to  trust  agreements.  Any 
licensee  for  a  plant  that  is  within  5  years 
of  the  projected  end  of  its  operation,  or 
where  conditions  have  changed  such 
that  it  will  close  within  5  years  (before 
the  end  of  its  licensed  life),  or  has 
already  closed  (before  the  end  of  its 
licensed  life),  or  for  plants  involved  in 
mergers  or  acquisitions  shall  submit  this 
report  annually. 

*  ~i»  •  •  * 

Dated  at  Rockville,  MD  this  16th  day  of 
September,  1998. 


For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
IFR  Doc.  98-25278  Filed  9-21-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-65-AD;  Amendment 
39-10761;  AD  98-19-20] 

RIN  2120-AA64 

Airworthiness  Directives;  CFM 
International  CFM56-7B  and  -7B/2 
Series  Turtx>fan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  CFM  International 
CFM56-7B  and  -7B/2  series  turbofan 
engines.  This  action  requires  initial  and 
repetitive  inspections  of  certain 
hydromechanical  unit  (HMU)  overspeed 
governor  (OSG)  spool  valves  for  out-of- 
specification  conditions  or  the  presence 
of  heavy  contact  or  galling  on  the  spool 
valve,  and  optional  installation  of  an 
improved  HMU  as  a  terminating  action 
to  the  inspections.  This  amendment  is 
prompted  by  a  report  of  a  flameout  that 
occuired  on  a  fli^t  test  engine  due  to 
a  failed  HMU  OSG  spool  valve  shaft. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failing  of  the  HMU 
OSG  spool  valve  shaft,  and  subsequent 
engine  flameout. 
DATES:  Effective  October  7,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  7, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  7, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
55-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^aa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  numl>er  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  CFM 


International,  Technical  Publications 
Department,  1  Neiunann  Way, 
Gndnnati,  OH  45215;  telephone  (513) 
552-2981,  fax  (513)  552-2816.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  SXieet,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  Ganley,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7138; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  a  report  of  an  engine 
flameout  on  a  CFM  International 
CFM56-7B  series  turbofan  flight  test 
engine.  Due  to  the  similarity  of  the 
engines,  CFM56-7B/2  series  engines 
could  also  be  affected.  Investigation 
revealed  that  the  flameout  occiured  as  a 
result  of  a  failed  hydromechanical  imit 
(HMU)  overspeed  governor  (OSG)  spool 
valve  shaft.  "The  shaft  failed  as  a  result 
of  the  spinning  spool's  contact  with  the 
valve  sleeve  inner  diameter.  Further 
investigation  revealed  out-of- 
specification  conditions  may  exist  that 
can  contribute  to  rotor  contact.  This 
condition,  if  not  corrected,  could  resuh 
in  a  failure  of  the  HMU  OSG  spool  Valve 
shaft,  and  subsequent  engine  flameout. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFM 
International  CFM56-7B  Service 
Bulletin  (SB)  No.  73-016,  Revision  2, 
dated  August  10, 1998,  that  describes 
procedures  for  inspection  of  HMU  OSG 
spool  valves  for  out-of-specification 
conditions  or  the  presence  of  heavy    . 
contact  or  galling^n  the  spool  valve. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  a  failure  of  the  HMU  OSG  spool 
valve  shaft,  and  subsequent  engine 
flameout.  This  AD  requires  initial  and 
repetitive  inspections  of  HMU  OSG 
spool  valves  for  out-of-specification 
conditions  or  the  presence  of  heavy 
contact  or  galling  on  the  spool  valve. 
The  optional  installation  of  an  improved 
HMU,  Part  Number  (P/N)  1853M56P06 
(AlliedSignal  P/N  442098),  constitutes 
terminating  action  to  the  inspection 
requirements.  The  actions  are  required 
to  be  accomplished  in  accordance  wiih 
the  SB  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
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opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  v^ras  not 
preceded  by  notice  and  an  opportimity 
for  pubUc  comment,  comments  are 
invited  on  this  nde.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  98-ANE-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 


has  been  determined  further  that  this 
action  involves  an  emergency  regidation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regidation  otherwise  woiUd  * 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  follnwing  new  airworthiness 
directive: 

9a-19-20    CFM  Internatioiul:  Amendment 
39-10761.  Docket  98-ANE-55-AD. 

Applicability:  CFM  International  CFM56- 
7B  and  -7B/2  series  turbofan  engines,  with 
hydromechanical  unit  (HMU),  Part  Number 
(P/N)  1853M56P04  (AlliedSignal  P/N 
442008)  or  1853M56P05  (Allied  Signal  P/N 
442026).  installed.  These  engines  are 
installed  on,  but  not  limited  to  Boeing  737- 
600/-700/-800  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  foilure  of  the  HMU  overspeed 
governor  (OSG)  spool  valve  shaft,  and 
subsequent  engine  flameout,  accomplish  the 
following: 


(a)  Inspect  HMU,  P/N  1853M56P04 
(AlliedSignal  P/N  442008)  and  1853M56P05 
(Allied  Signal  P/N  442026).  in  accordance 
with  CFM  International  Service  Bulletin  (SB) 
No.  73-016,  Revision  2.  dated  August  10. 
1998,  as  follows: 

(1)  For  engines  with  HMUs  that  have  not 
been  previously  inspected  in  accordance 
with  any  revision  level  of  CFM  International 
SB  No.  73-016.  inspect  prior  to  accumulating 
300  hours  time  since  new. 

(2)  For  engines  with  HMUs  that  have  been 
previously  inspected  in  accordance  with  any 
revision  level  of  CFM  International  SB  No. 
73-016,  inspect  within  300  hours  time  in 
service  (TIS)  since  the  last  inspection  in 
accordance  with  the  SB. 

(b)  Thereafter,  for  HMUs  that  have  been 
inspected  in  accordance  with  paragraph  (a)  of 
this  AD.  inspect  the  HMU  at  intervals  not  to 
exceed  300  hours  TIS  since  the  last 
insftection  in  accordance  with  CFM 
International  SB  No.  73-016,  Revision  2, 
dated  August  10,  1998. 

Note  2:  The  inspections  required  in 
paragraphs  (a)  and  (b)  of  this  AD  have  been 
published  in  Chapter  05  of  the  CFM56-7B 
series  Engine  Shop  Manual,  CFMI-TP.SM.IO. 

(c)  Installation  of  HMU,  P/N  1853M56P06 
(AlliedSignal  P/N  442098).  constitutes 
terminating  action  to  the  inspection 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with.the  following  CFM 
International  SB:  — 


Document 
No. 

Pages 

Revision 

Date 

CFM5&-7B 
SB  No. 
73-016. 

1-6 

2 

August  10, 
199a 

Total  pages:  6. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a}  and  1  CFR  part  51.  Copies  may 
be  obtained  fit)m  GFM  International, 
Technical  Publications  Department.  1 
Neiunaim  Way,  Cincinnati,  OH  45215; 
telephone  (513)  552-2981.  fax  (513) 
552-2816.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of 
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Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  £)C. 

(g)  This  amendment  becomes  effective 
on  October  7, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
September  11. 1998. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Pnpeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-25007  Filed  9-21-98;  8:45  am) 
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DjEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DockM  No.  98-nANE-43-nAD;  Amendmaiit 
3»-10762;  AD  98-18-21] 

RIN  2120-AA84 

Alnrvorthinass  Directives;  Rolls-Royce, 
pie  RB21 1  Trent  800  Series  TurtMfan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT.  . 
ACTION:  Final  rule;  request  for 
comments. 

SUHMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce,  pic  RB211 
Trent  800  series  turbofan  engines.  This 
action  requires  initial  and  repetitive 
ultrasonic  inspections  of  fan  blade  roots 
for  cracks,  and  replacement,  if 
necessary,  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
multiple  fan  blade  root  cracks  in  several 
factory  test  engines.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  fan  blade  failure,  which  could 
result  in  multiple  fan  blade  release, 
uncontained  engine  failiue,  and 
possible  damage  to  the  aircraft. 
DATES:  Effective  October  7.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  7, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  23,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
33-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 


engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  North  America,  Inc.,  2001  South 
Tibbs  Ave.,  IndianapoUs,  IN  46241; 
telephone  (317)  230-3995,  fax  (317) 
230—4743.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Stieet,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7176, 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  unsafe  condition  may  exist  on 
Rolls-Royce,  pic  (R-R)  RB211  Trent 
875-17.  RB211  Trent  877-17,  RB211 
Trent  884-17,  RB211  Trent  892-17,  and 
RB211  Trent  892B-17  series  tvtrbofan 
engines.  The  CAA  advises  that  during 
inspection  of  4  sets  of  fan  blades  from 
4  separate  factory  test  engines, 
including  flight  test,  cracks  were 
discovered  in  several  of  the  fan  blade 
root  sections.  Two  engine  sets  contained 
multiple  niunbers  of  fan  blades 
exhibiting  blade  root  cracks  and  two 
engine  sets  contained  one  fan  blade 
each  exhibiting  blade  root  cracks.  The 
investigation  revealed  that  the  cracks 
are  caused  by  higher  than  expected 
stresses  in  the  fan  blade  root  section  at 
high  fan  speeds.  This  condition,  if  not 
detected,  could  result  in  fan  blade 
failure  which  could  result  in  multiple 
fan  blade  release,  uncontained  engine 
failure,  and  possible  damage  to  the 
aircraft. 

There  are  currently  no  affected 
engines  operated  on  aircraft  of  U.S. 
registry.  This  AD,  then,  is  necessary  to 
require  accomplishment  of  the  required 
actions  for  engines  installed  on  aircraft 
currently  of  foreign  registry  that  may 
someday  be  imported  into  the  U.S. 
Accordingly,  the  FAA  has  determined 
that  notice  and  prior  opportunity  for 
comment  are  unnecessary  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

R-R  has  issued  Service  Bulletin  (SB) 
No.  RB.211-72-C445,  Revision  2,  dated 
July  3, 1998,  that  specifies  procedures 
for  inspections  of  fan  blade  roots  for 
cracks.  The  CAA  classified  this  SB  as 


mandatory  and  issued  AD  003-04-98  in 
order  to  assure  the  airworthiness  of 
these  engines  in  the  UK. 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  en^es  of  the  same 
type  design  registered  in  the  United 
States,  the  AD  requires  initial  and 
repetitive  ultrasonic  inspections  of  fan 
blade  roots  for  cracks,  and  replacement, 
if  necessary,  with  serviceable  parts.  This 
AD  is  considered  interim  action,  as 
future  rulemaking  may  be  forthcoming 
that  would  require  installing  redesigned 
fan  blades.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opporttmity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be' 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  enwgy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  Mdth  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113, 44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-21    RoUs-Royce,  pic  Amendment 
39-10>62.  Docket  98-ANE-33-AD. 

Applicability:  Rolls-Royce,  pic  (R-R) 
RB211  Trent  875.  RB211  Trent  877.  RB211 
Trent  884.  RB211  Trent  892.  and  RB211 
Trent  892B  series  turtmfan  engines,  with  &n 
blades,  part  numbers  FK  23750.  FK  25975. 
FK  25548,  and  FK  26757,  installed.  These 
engines  are  installed  on  but  not  limited  to 
Boeing  777  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  i>erformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fen  blade  feilure.  which  could 
result  in  multiple  fan  blade  release, 
uncontained  engine  failure,  and  possible 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Perform  initial  and  ref)etitive 
inspections  of  fan  blade  roots  for  cracks,  in 
accordance  with  R-R  Service  Bulletin  (SB) 
No.  RB.211-72-C445.  Revision  2.  dated  July 
3. 1998.  as  follows: 

(1)  For  Trent  875  series  engines,  as  follows: 
(i)  Initially  inspect  prior  to  accumulating 

3.000  cycles  since  new  (CSN). 

(ii)  Thereafter,  inspect  at  intervals  not  to 
exceed  500  cycles  in  service  [OS]  since  last 
inspection. 

(2)  For  Trent  877  series  engines,  as  follows: 
(i)  Initially  inspect  prior  to  accumulating 

2,500  CSN. 

(ii)  Thereafter,  inspect  at  intervals  not  to 
exceed  500  QS  since  last  inspection. 

(3)  For  Trent  884  series  engines,  as  follows: 
(i)  Initially  inspect  prior  to  accumulating 

1,500  CSN. 

(ii)  Thereafter,  inspect  at  intervals  not  to 
exceed  500  QS  since  last  inspection. 

(4)  For  Trent  892  and  892B  series  engines, 
as  follows: 

(i)  Initially  inspect  prior  to  accumulating 
1,000  CSN. 

(ii)  Thereafter,  inspect  at  intervals  not  to 
exceed  300  CIS  since  last  inspection. 

(5)  Remove  from  service  cracked  fan  blades 
and  replace  with  serviceable  parts. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 


their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircrafr  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  the 
following  R-R  SB: 


Document 
Ho. 

Pages 

Revision 

Date 

RB.211- 

1-8 

2 

Juty3, 

72- 

1998. 

0445. 

Appendix 

1-4 

2 

Julys. 

1. 

1998. 

Appendix 

1-4 

2 

Julys, 

2. 

1998. 

Total  pages:  16. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  &t)m  Rolls-Royce  North 
America,  Inc.,  2001  South  Tibbs  Ave.. 
Indianapohs,  IN  46241;  telephone  (317) 
230-3995,  fax  (317)  230-4743.  Copies 
may  be  inspected  at  the  FAA,  New 
England  Region,  Office  of  the  Regional 
Coimsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective 
on  October  7,  1998. 

Issued  in  Burlington,  Massachusetts,  on 
September  11, 1998. 

David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc.  98-25006  Filed  »-21-98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DodcM  No.  9e-NM-160^D;  AmmdnMnt 
39-10780;  AD  96-20-13) 

RIN  2120-AA64 

Airworthiness  Directives;  Airtws  Model 
A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  series  airplanes,  that  requires 
repetitive  inspections  to  detect 
corrosion  on  the  fuselage  skin  panels 
that  surround  the  emergency  exits 
immediately  ait  of  the  wing;  and  follow- 
on  corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  corrosion  on  the 
fuselage  skin  panels  that  surroimd  the 
emergency  exits  inunediately  aft  of  the 
wing,  which  could  residt  in  reduced 
structural  integrity  of  the  fuselage 
pressure  vessel. 
DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Airbus 
Model  A300  series  airplanes  was 
published  in  the  Federal  Register  on 
July  31, 1998  (63  FR  40850).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  corrosion  on  the 
fuselage  skin  panels  that  surround  the 
emergency  exits  immediately  aft  of  the 
wing;  and  follow-on  corrective  actions, 
if  necessary.   — 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  24  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,880; 
or  $120  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

$39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-13    Airinis  Industrie:  Amendment 
39-10780.  Docket  98-NM-169-AD. 

Applicability:  Model  A300  series  airplanes, 
as  listed  in  Airbus  Industrie  Service  Bulletin 
A30O-53-301,  Revision  1,  dated  February  20. 
1997;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  detect  and  correct  corrosion  on  the 
fuselage  skin  panels  that  surround  the 
emergency  exits  immediately  aft  of  the  wing, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage  pressure  vessel, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  visual  inspection 
to  detect  corrosion  on  the  fuselage  skin 
panels  that  surround  the  emergency  exits 
immediately  aft  of  the  wing,  between  frames 
55  to  58,  and  from  stringers  13  to  31,  left  and 
right;  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A300-53-301,  dated 
September  28, 1995,  or  Revision  1,  dated 
February  20, 1997. 

(1)  If  no  corrosion  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  18  months  on  all  areas  on  the  fuselage 
skin  panels  that  do  not  have  a  doubler 
installed  or  areas  that  have  not  been  partially 
or  completely  replaced. 

(2)  If  any  corrosion  is  detected,  prior  to 
further  flight,  accomplish  rework  and 
perform  a  residual  thickness  measurement,  in 
accordance  with  the  service  bulletin. 

(i)  If  the  measurement  does  not  exceed  the 
allowable  limits  specified  by  the 
Accomplishment  Instructions  of  the  service 
bulletin,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  18  months. 

(ii)  If  the  measurement  does  exceed  the 
allowable  limits  specified  by  the 
Accomplishment  Instructions  of  the  service 
bulletin,  prior  to  further  flight,  repair  using 
a  doubler,  or  replace  the  affected  areas  of  the 
skin  panel  the  installation  of  a  new  skin 
panel  (partially  or  completely),  in  accordance 
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with  the  service  bulletin.  Accomplishment  of 
either  action  constitutes  terminating  action 
for  the  repetitive  inspections  required  by  this 
AD  for  the  repaired  area  or  the  replaced 
panel  sections  only. 

Note  2:  Inspections,  repairs,  and 
replacements  of  the  fuselage  skin  panels  that 
surround  the  emergency  exits  immediately 
aft  of  the  wing  that  have  been  accomplished 
prior  to  the  efiective  date  of  this  AD,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A300-53-301,  dated  September  28, 
1995,  are  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliEmce  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A300- 
53-301,  dated  September  28, 1995,  or  Airbus 
Industrie  Service  Bulletin  A300-53-301, 
Revision  1,  dated  February  20, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Ofilce  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-357- 
231(B),  dated  November  19, 1997. 

(e)  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  14, 1998. 
Dorenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-25031  Filed  9-21-98;  8:45  am] 
BtLUNQ  CODE  4»10-13-P 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docks!  No.  96-NM-244-AD;  AnMndment 
39-10775;  AD  98-20-08] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20.  -30.  -40, 
and  -60  Series  Airplanes  and  C-9 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD).    . 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  C-9  (military) 
series  airplanes,  that  requires  visual  and 
eddy  current  inspections  to  detect 
cracking  of  the  firame-to-longeron 
attachment  tirea,  the  frame-to-skin  shear 
clips  at  certain  fuselage  stations,  and  the 
fuselage  bulkhead  at  the  front  spar  of 
the  engine  pylon  in  the  aft  fuselage;  and 
repair,  if  necessary.  This  AD  also 
requires  certain  modiBcations  which, 
when  accomplished,  will  terminate  the 
requirement  for  inspections.  This 
amendment  is  prompted  by  reports 
indicating  that  fatigue  cracking  has 
occiured  at  those  areas.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  fatigue  cracking,  which 
could  cause  damage  to  adjacent 
structure  and  result  in  reduced 
structural  integrity  of  the  airplane. 
DATES:  Effective  October  27. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  CaUfomia 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  Cl-LSl  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  BoiUevard,  Lakewood, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer. 


Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramoimt  Boulevard,  Lakewood, 
CaUfomia  90712;  telephone  (562)  627- 
5324;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposid  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  McDonneU 
Douglas  Model- DC-9  and  C-9  (military) 
series  airplanes  was  published  in  the 
Federal  Registo-  on  January  27, 1997 
(62  FR  3837).  That  action  proposed  to 
require  eddy  cturent  inspections  to 
detect  cracking  of  the  fr^e-to-longeron 
attachment  area,  the  frame-to-skin  shear 
cUps  at  certain  fuselage  stations,  and  the 
fuselage  bulkhead  at  the  front  spar  of 
the  engine  pylon  in  the  aft  fuselage;  and 
repair,  if  necessary.  That  action  also 
proposed  to  require  certain 
modifications,  which,  when 
accomplished,  would  terminate  the 
requirement  for  inspections. 

Qmunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  Concemiog  Cost  Impact 
Information 

Three  commenters  object  to  the  FAA's 
estimated  cost  of  inspection  and 
modification,  and  state  that  the  time 
required  to  perform  the  actions  is 
actuaUy  greater  than  that  specified  in 
the  cost  impact  information  of  the 
proposed  AD.  One  commenter  requests 
that  the  compUance  time  for  the 
proposed  initial  inspections  to  be        ^ 
accompUshed  in  accordance  with 
Revision  OS  of  McDonnell  Douglas 
Service  Bulletin  DC9-53-140  and 
Revision  2  of  McDonnell  Douglas  DC-9 
Service  Bulletin  53-150,  and  for  the 
repetitive  inspections  to  be 
accomplished  in  accordance  with 
Revision  2  of  McDonnell  Douglas  DC-9 
Service  Bulletin  53-150,  be  increased 
from  4,000  to  5,000  landings.  According 
to  the  conunenter,  that  increase  would 
allow  the  inspections  to  be  performed  in 
conjunction  with  related  scheduled 
maintenance  activities  and  thereby 
lower  the  cost  of  compUance. 

Another  commenter  requests  that 
accurate  cost  impact  figiues  be  reflected 
in  the  final  rule  since  it  will  have  a 
significant  economic  impact  on 
operators.  One  other  commenter 
disagrees  with  the  labor  estimates 
provided  in  the  proposal,  and  notes  that 
the  terminating  acUon  (modification) 
figures  omit  access  and  close  up  time. 
The  commenter  does  not  object  to  the 
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terminating  action,  but  suggests  that  the 
FAA  withdraw  the  proposed  AO  imtil 
the  proper  figures  are  developed  to 
ascertain  financial  impact. 

The  FAA  does  not  conciu-  with  these 
commenters'  requests.  With  regard  to 
the  commenter's  request  to  extend  the 
compliance  times  for  economic  reasons, 
the  FAA  has  determined  that  4,000 
landings  for  the  initial  and  repetitive 
inspections  is  the  maximum  number  of 
landings  in  which  the  safety  of  the 
affected  airplanes  can  be  ensured.  The 
commenters  provided  no  data  indicating 
that  extending  the  compliance  time 
would  result  in  an  acceptable  level  of 
safety.  Additionally,  the  number  of 
work  hours  necessary  to  accomplish  the 
required  actions  was  provided  to  the 
FAA  by  the  manufacturer  based  on  the 
best  data  available  to  date.  The  FAA 
acknowledges  that  the  cost  impact 
information,  below,  describes  only  the 
"direct"  costs  of  the  specific  actions 
required  by  this  AD.  The  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  AD,  operators  may 
incur  "incidental"  costs  in  addition  to 
the  "direct"  costs.  The  cost  analysis  in 
AD  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up:  planning  time;  or 
time  necessitated  by  other 
administrative  actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 

Clarification  of  Requirements  of  This 
AD 

One  commenter  notes  that  the 
airplanes  affected  by  paragraph  (a)  of 
the  proposal  should  be  clarified  to 
exclude  airplanes  covered  by  paragraph 
(b)  by  adding  the  phrase  "except  as 
provided  by  ptuagraph  (b)." 
Additionally,  the  commenter  states  that 
the  requirement  for  only  paragraph 
{a)(l),  to  be  accomplished  prior  to  or  in 
conjunction  with  paragraph  (a)(2),  is 
unacceptable,  since  it  negates  the 
inspection  provision  allowed  in 
paragraph  (b).  The  commenter  suggests 
that  compliance  with  either  paragraph 
(a)(1)  or  (b)  is  acceptable  and  should  be 
so  stated. 

Two  commenters  also  note  that  the 
compliance  time  for  the  initial 
inspection  in  accordance  with 
McDonnell  Douglas  DC-9  Service 
Bulletin  53-150  should  include 
provisions  for  airplanes  inspected 
previously  in  accordance  with 
McDonnell  Douglas  Corrosion 
Prevention  Control  Program  (CPCP). 

The  FAA  finds  that  clarification  of 
these  requirements  is  necessary.  The 
proposed  AD  does  not  clearly  specify 


that,  for  airplanes  subject  to  the 
requirements  of  paragraph  (b),  the 
actions  specified  in  paragraph  (a)(1)  of 
the  proposed  AD  are  not  required  since 
those  actions  are  the  same. 
Additionally,  although  the  proposed  AD 
specifies  that  the  requirements  of 
paragraph  (a)(1)  must  be  accomplished 
prior  to  or  in  conjunction  with 
paragraph  (a)(2),  if  an  operator 
accomplishes  paragraph  (b)  of  the 
proposal,  the  requirements  of  that 
paragraph  also  must  be  accomplished 
prior  to  or  in  conjimction  with 
paragraph  (a)(2)  of  the  proposed  AD. 
The  FAA  concurs  that  if  inspections 
have  been  accomplished  previously  in 
accordance  with  the  CPCP,  credit 
should  be  given  to  operators  in  order  to 
extend  the  compliance  time  for 
accomplishment  of  McDonnell  Douglas 
DC-9  Service  Bulletin  53-150,  as 
specified  in  paragraphs  (a)(2)  and  (d)  of 
the  proposed  rule. 

In  order  to  address  these 
considerations,  this  final  rule  has  been 
reformatted  as  follows: 
— Paragraph  (a)  of  the  final  rule 
addresses  only  airplanes  listed  ih 
McDonnell  Douglas  Service  Bulletin 
DC9-53-140,  including  those  that 
have  been  inspected  previously  using 
visual  techniques  in  accordance  v\rith 
CPCP.  This  new  paragraph  (a) 
requires  accomplishment  of  the 
inspections  required  in  Service 
Bulletin  DC9-53-140. 
— Paragraph  (b)  of  the  final  rule 
addresses  only  airplanes  listed  in 
McDonnell  Douglas  DC-9  Service 
Bulletin  53-150,  including  those  that 
have  been  inspected  previously  using 
visual  techniques  in  accordance  with 
CPCP.  This  new  paragraph  (b) 
requires  accomplishment  of  the 
inspections  required  in  E)C-9  Service 
Bulletin  53-150. 
— Paragraphs  (a)  and  (b)  of  this  final  rule 
address  all  requirements  contained 
previously  in  paragraphs  (a),  (b),  (c), 
and  (d)  of  the  proposed  rule. 

Requirements  of  This  AD  and  AD  96- 
10-11 

The  commenters  point  out  conflicts 
between  the  requirements  of  this 
proposed  AD  and  AD  9fr-lQ-ll.  Two 
commenters  suggest  that  the  proposed 
AD  should  state  clearly  that  it  either 
supersedes  the  modification 
requirements  of  AD  96-10-11  (in 
accordance  with  McDonnell  Douglas 
Service  Bulletin  DC9-53-140  and 
McDonnell  Douglas  DC-9  Service 
Bulletin  53-150),  or  that  it  provides  an 
alternative  method  of  compliance  Vfith 
that  AD. 

One  commenter  recommends 
changing  the  proposal  to  require  only 


the  repetitive  inspections  or, 
alternatively,  to  remove  the  actions 
specified  in  the  two  service  bulletins 
discussed  previously  from  AD  96-10- 
11.  The  commenter  states  that  the 
potential  overlap  of  compliance  times 
specified  in  this  pio{K)sed  AD  and  in 
AD  96-10-11  will  cause  confusion  and 
could  result  in  airplanes  being  out  of 
compliance. 

The  FAA  finds  that  clarification  is 
necessary.  The  FAA  does  not  intend 
that  duplicative  requirements  be 
includ^  in  AD  96-10-11  and  this  final 
rule.  Therefore,  since  accomplishment 
of  the  modification  specified  in 
McDonnell  Douglas  E)C-9  Service 
Bulletin  53-150  is  already  required  by 
AD  96-10-11,  the  FAA  has  revised 
paragraph  (d)  of  this  final  rule  to  remove 
that  modification  requirement  from  this 
AD.  [The  modification  requirement  was 
specified  in  paragraph  (f)(2)  of  the 
proposed  rule.]  Additionally,  costs 
associated  with  accomplishment  of  that 
modification  have  been  removed  bom 
the  cost  impact  information,  below. 

However,  accomplishment  of  the 
modification  described  in  Revision  3  of 
McDonnell  Douglas  Service  Bulletin 
DC9-53-140  is  required  by  AD  96-10- 
11,  whereas  this  AD  requires 
accomplishment  of  Revision  05  of  that 
service  bulletin.  The  effectivity  listing  of 
Revision  05  of  the  service  bulletin 
identifies  additional  airplanes  that  are 
subject  to  the  identified  imsafe 
condition.  In  light  of  this,  the  FAA  finds 
that  the  modification  described  in  that 
service  bulletin  must  be  accomplished 
on  the  additional  airplanes  identified  in 
Revision  05  of  the  service  bulletin,  and 
has  revised  paragraph  (d)  of  this  final 
rule  [paragraph  (f)(1)  of  the  proposal]  to 
include  that  requirement.  Further,  a 
note  has  been  added  to  this  final  rule  to 
indicate  that  the  modification 
requirement  for  airplanes  identified  in 
Revision  3  of  the  service  bulletin  is 
specified  in  AD  96-10-11. 

In  addition,  the  final  rule  has  been 
revised  to  include  a  new  paragraph  (e), 
which  states  that  accomplishment  of  the 
inspection  requirements  of  this  AD 
constitute  terminating  action  for  the 
corresponding  inspection  requirements 
of  AD  96-10-11. 

Request  To  Allow  DER  Approval  of 
Certain  Repairs 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow 
approval  of  repairs  not  addressed  in  the 
cited  service  bulletins  by  a  McDonnell 
E)ouglas  Designated  Engineering 
Representative  (DER),  instead  of  the 
Manager  of  the  Los  Angeles  Aircraft 
Certification  Office  (ACO).  The 
commenter  states  that  this  provision 
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would  result  in  a  more  efficient  and 
expeditious  repair  approval  process. 
The  FAA  does  not  concur.  While 
DER's  are  authorized  to  determine 
whether  a  design  or  repair  method 
complies  with  a  specific  requirement, 
they  are  not  currently  authorized  to 
make  the  discretionary  determination  as 
to  what  the  applicable  requirement  is. 
However,  the  FAA  has  issued  a  notice 
(N  8110.72.  dated  March  30. 1998), 
which  provides  guidance  for  delegating 
authority  to  certain  tjrpe  certificate 
holder  structural  DER's  to  approve 
alternative  methods  of  compliance  for 
AD-required  repairs  and  modifications 
of  individual  airplanes.  The  FAA  is 
currently  working  with  Boeing,  Douglas 
Products  Division  (DFD),  to  develop  the 
implementation  process  for  delegation 
of  approval  of  alternative  methods  of 
compliance  in  accordance  with  that 
notice.  Once  this  process  is 
implemented,  approval  authority  for 
alternative  methods  of  compliance  can 
be  delegated  without  revising  the  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  Mdth  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  569 
McDoimell  Douglas  Model  DC-9  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet. 

The  FAA  estimates  that  403  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  required  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  on  U.S.  operators  is 
estimated  to  be  $145,080,  or  $360  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that  it  will  take 
approximately  174  work  hours  per 
airplane  to  accomplish  the  required 
modification  of  longeron-to-frame 
attachment  area  and  the  frame-to-skin 
shear  clips  of  the  ait  fuselage.  The  cost 
of  required  parts  will  differ,  depending 
on  whether  the  airplane  is  categorized 
as  a  Group  1  airplane  or  a  Group  2 
airplane,  as  defined  in  the  applicable 
service  bulletin.  Required  parts  will  cost 
approximately  $13,669  per  airplane  for 
Group  1  airplanes,  and  $10,285  per 
airplane  for  Group  2  airplanes.  Based  on 
these  figiues,  the  cost  impact  of  this 


modification  on  U.S.  operators  is 
estimated  to  be  $24,109  per  airplane  for 
Group  1  airplanes,  and  $20,725  per 
airplane  for  Group  2  airplanes. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  - 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113,  44701. 


{39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-08    McDonnell  Dou^as:  Amendment 
39-10775.  Docket  96-NM-244-AD. 

Applicability:  Model  DC-9-10,  -20,  -30, 
-40,  -50  series  airplanes,  and  C-9  (military) 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
e^ct  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  fatigue  cracking  of  the 
frame-to-longeron  attachment  area  and  the 
frame-to-skin  shear  clips  in  the  aft  fuselage 
is  detected  and  corrected  in  a  timely  manner 
so  as  to  prevent  damage  to  adjacent  structure, 
which  could  result  in  loss  of  the  capability 
uf  the  engine  pylon  to  support  engine  loads 
and  possible  separation  of  the  engine  from 
the  airplane,  accomplish  the  following: 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin  DC9-53-140, 
Revision  05,  dated  February  15, 1996: 
Perform  an  eddy  current  insp)ection  to  detect 
cracking  of  the  longeron-to-frame  attachment 
area  and  frame-to-skin  shear  clips  of  the  aft 
fuselage,  in  accordance  with  the 
Accomplishment  Instructions  of  that  service 
bulletin  at  the  time  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD,  as  applicable.  For 
airplanes  subject  to  the  requirements  of 
paragraph  (b)  of  this  AD,  the  inspection  shall 
be  accomplished  prior  to.  or  in  conjunction 
with,  accomplishment  of  that  paragraph. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  12,500  landings  until  the 
modification  specified  in  p>aragraph  (d)  of 
this  AD  is  accomplished. 

(1)  For  airplanes  that  have  not  been 
previously  inspected  using  visual  inspection 
techniques  in  accordance  with  McDonnell 
Douglas  Corrosion  Prevention  Control 
Program  (CPCP),  Document  MDC-K4606, 
Revision  1.  dated  December  1990,  perform 
the  initial  insp>ection  prior  to  the 
accumulation  of  30,000  total  landings,  or 
within  4,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  been  previously 
inspected  using  visual  inspection  techniques 
in  accordance  with  McDonnell  Douglas 
CPCP,  perform  the  initial  inspection  within 
8,500  landings  afier  the  previous  visual 
inspection,  or  within  4,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  DC-9  Service  Bulletin  53-150. 
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Revision  2,  dated  February  27, 1991:  Perform 
a  visual  and  eddy  current  inspection  to 
detect  cracking  of  the  fuselage  bulkhead  at 
the  front  spar  of  the  engine  pylon  of  the  aft 
fuselage,  in  accordance  with  the 
Accomplishment  Instructions  of  that  service 
bulletin,  at  the  time  specified  in 
subparagraph  (b)(1)  or  (b)(2)  of  this  AD.  as 
applicable.  Thereafter,  repeat  the  inspection 
at  intervals  not  to  exceed  4,000  landings  until 
the  modification  specified  in  the  service 
bulletin  (and  required  by  AD  9ft-10-ll)  is 
accomplished. 

(1)  For  airplanes  that  have  not  been 
previously  inspected  using  visual  inspection 
techniques  in  accordance  with  McDonnell 
Douglas  Corrosion  Prevention  Control 
Program  (CPCP),  Document  MDC-K4606, 
Revision  1,  dated  December  1990,  perform 
the  initial  inspection  prior  to  the 
accumulation  of  30,000  total  landings,  or 
within  4,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  been  previously 
inspected  using  visual  inspection  techniques 
in  accordance  with  McDonnell  Douglas 
CPCP,  perform  the  initial  inspection  within 
5,000  landings  after  the  previous  visual 
inspection,  or  within  4,000  landings  after  the 
effective  date  of  this  AD,  which  ever  occurs 
later. 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  repair  the  cracking  in 
accordance  with  either  McDonnell  Douglas 
Service  Bulletin  DC9-53-140,  Revision  05. 
dated  February  15, 1996;  or  McDonnell 
Douglas  DG-9  Service  Bulletin  53-150, 
Revision  2,  dated  February  27, 1991;  as 
applicable. 

(d)  For  airplanes  that  are  identified  in 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-140,  Revision  05,  dated  February  15, 
1996,  but  are  not  identified  in  Revision  3  of 
that  service  bulletin:  Prior  to  the 
accumulation  of  86,000  total  landings,  or 
within  4  years  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  modify  the 
longeron-to-frame  attachment  area  and  frame- 
to-skin  shear  clips,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-140,  Revision  05.  dated  February  15, 
1996.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)  of  this  AD. 

Note  2:  Airplanes  identified  in  Revision  3 
of  McDoimell  Douglas  Service  Bulletin  DC9- 
53-140  are  required  to  accomplish  the 
modification  specified  in  paragraph  (d)  of 
this  AD  in  accordance  with  the  requirements 
of  AD  96-10-11. 

(e)  Accomplishment  of  the  inspection 
requirements  of  this  AD  constitutes 
terminating  action  for  the  corresponding 
inspection  requirements  of  AD  96-10-11 
(which  are  required  to  be  accomplished  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-53-140,  Revision  3,  dated 
March  12, 1986,  and  McDonnell  Douglas  DC- 
9  Service  Bulletin  53-150.  Revision .2,  dated 
February  27, 1991)7 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 


Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insfiector,  who  may  add  coraments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  accomplished  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-53-140,  Revision  05,  dated 
February  15, 1996;  and  McDonnell  Douglas 
DC-9  Service  Bulletin  53-150.  Revision  2, 
dated  February  27, 1991,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
4he  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  fitjm  The 
Boeing  Company,  Douglas  Products  Division, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(i)  This  amendment  becomes  effective  on 
October  27. 1998. 

Issued  in  Renton.  Washington,  on 
September  14. 1998. 
Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  9ft-25030  Filed  9-21-98;  8:45  am) 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  97-NKI-339-AD:  Amendment 
39-10776;  AD  98-20-09] 

RIN  2120-AA64 

Airworthiness  Directives:  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Final  rule.  

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 


currently  requires  repetitive  fimctional 
testing  of  the  main  entrance  door, 
cleaning  and  lubricating  of  the  "speed" 
lock  and  "G"  lock  systems,  and  repair, 
if  necessary.  This  amendment  adds  a 
requirement  for  replacement  of  the  "G" 
lock  rollers  with  new,  improved  "G" 
lock  rollers.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  inability  of  the 
main  entrance  door  to  open,  which 
could  delay  or  impede  passengers  from 
exiting  the  airplane,  or  rescue  personnel 
from  entering  the  airplane  during  an 
emergency. 
DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

The  incorporation  by  reference  of 
Jetstream  Service  Bulletin  J41-52-058, 
dated  July  14, 1997,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  24, 1997  (62  FR 
47362,  September  9, 1997). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephope  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-19-02, 
amendment  39-10122  (62  FR  47362, 
September  9, 1997),  which  is  applicable 
to  all  British  Aerospace  (Jetstream) 
Model  4101  airplanes,  was  published  in 
the  Federal  Register  on  July  31, 1998 
(63  FR  40856).  The  action  proposed  to 
continue  to  require  repetitive  functional 
testing  of  the  main  entrance  door, 
cleaning  and  lubricating  of  the  "speed" 
-    lock  and  "G"  lock  systems,  and  repair, 
if  necessary.  The  action  also  proposed  to 
add  a  requirement  for  replacement  of 
the  "G"  lock  rollers  with  new,  improved 
"G"  lock  rollers. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideTation  has  been  given  to  the 
single  comment  received. 

Tne  conunenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  57  airplanes 
of  U.S.  registry  that  will  be  affected  by 
this  AD. 

The  actions  that  are  currently 
required  by  AD  97-19-02  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figxu^s,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $3,420,  or  $60  per 
airpdane,  per  functional  test  cycle. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  3 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  new  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $10,260;  or  $180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  RegiUatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at- the  location  provided  tmder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 
§39.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10122  (62  FR 
47362,  September  9, 1997),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10776,  to  read  as 
follows: 

98-20-09    British  AenMpMX  Regional 
Aircraft  [Formerly  Jetstream  Aircraft 
Limited:  British  Aerosfmce  (Commercial 
Aircraft)  Limited):  Amendment  39- 
10776.  Docket  97-NM-339-AD. 
Supersedes  AD  97-19-02,  Amendment 
39-10122. 

Applicability:  All  Jetstream  Model  4101 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSietct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inability  of  the  main  entrance 
door  to  opten,  'which  could  delay  or  impede 
passengers  from  exiting  the  airplane,  or 
rescue  personnel  from  entering  the  airplane 
during  an  emergency,  accomplish  the 
following: 


Rastatement  of  Requirenienls  of  AO  97-19- 
02,  AnMndment  39-10122 

(a)  Within  30  days  after  September  24, 
1997  (the  effective  date  of  AD  97-19-02, 
amendment  39-10122).  perform  a  functional 
test  to  verify  proper  operation  of  the  main 
entrance  door  (including  the  "G"  lock 
system)  and  the  "speed"  lock  system  of  the 
main  entrance  door,  in  accordance  with 
Section  52-10-05  of  BAe  Jetstream  Series 
4101  Maintenance  Manual  (MM). 

(1)  If  the  "speed"  lock  and  the  "G"  lock 
function  satisfactorily:  Within  60  days  after 
September  24, 1997,  perform  the  actions 
specified  in  paragraphs  (a)(l)(i)  and  (a)(l)(ii) 
of  this  AD. 

(i)  Clean  (remove  existing  contaminants 
and  lubricant)  and  re-lubricate  (with  a  dry 
lubricant)  the  "speed"  lock  and  main 
entrance  door  "G"  lock  systems  in 
accordance  with  Jetstream  Service  Bulletin 
J41-52-058,  dated  July  14, 1997.  And. 

(ii)  Following  accomplishment  of 
paragraph  (a)(l)(i)  of  this  AD.  and  prior  to 
further  flight,  repeat  the  functional  test 
specified  in  paragraph  (a)  of  this  AD. 

(A)  If  the  "G"  lock  and  the  "speed"  lock 
function  satisfactorily  in  the  functional  test 
required  by  p>aragraph  (a)(l)(ii)  of  this  AD, 
accomplish  the  requirements  of  paragraph  (b) 
of  this  AD. 

(B)  If  the  "G"  lock  and  the  "speed"  lock 
do  not  function  satisfactorily  in  the 
functional  test  required  by  paragraph 
(a)(l)(ii)  of  this  AD:  Prior  to  further  flight, 
repair  the  "G"  lock  and  the  "speed"  lock  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transjxjrt  Airplane  Directorate. 

(2)  If  either  the  "speed"  lock  and/or  the 
"G"  lock  do  not  function  correctly:  Prior  to 
further  flight,  perform  the  actions  specified 
in  paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
AD. 

(i)  Clean  (remove  existing  contaminants 
and  lubricant)  and  re-lubricate  (with  a  dry 
lubricant)  the  main  entrance  door  "speed" 
lock  and  "G"  lock  systems  in  accordance 
with  Jetstream  Service  Bulletin  J41-S2-058. 
dated  July  14, 1997.  And, 

(ii)  Following  accomplishment  of 
paragraph  (a)(2)(i)  of  this  AD,  and  prior  to 
further  flight,  repeat  the  functional  test  of  the 
main  entrance  door  (including  the  "G"  lock 
system]  and  the  "speed"  lock  system,  in 
accordance  with  the  MM. 

(A)  If  the  "G"  lock  and  "speed"  lock 
fimction  satisfactorily  in  the  functional  test 
required  by  paragraph  (a)(2)  of  this  AD, 
accomplish  the  requirements  of  paragraph  (b) 
of  this  AD. 

(B)  If  the  "G"  lock  and  "speed"  lock  do  not 
function  satisfactorily  in  the  functional  tests 
required  by  paragraph  (a)(2)  of  this  AD:  Prior 
to  further  flight,  repair  the  "G"  lock  and 
"speed"  lock  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116. 

(b)  Perform  the  actions  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  within 
1,500  hours  time-in-service  following 
accomplishment  of  the  initial  functional  test 
of  the  main  entrance  door  required  by 
paragraph  (a)  of  this  AD.  Repeat  the  actions 
specified  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD,  thereafter,  at  intervals  not  to  exceed 
1,500  hours  time-in-service. 
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(1)  Clean  (remove  contaminants  and  dry 
lubricant)  and  re-lubricate  (with  dry 
lubricant)  the  main  entrance  door  "speed" 
lock  and  "G"  lock  systems  in  accordance 
with  Jetstream  Service  Bulletin  J41-52-058, 
dated  July  14. 1997. 

(2)  Following  accomplishment  of 
paragraph  (b)(1)  of  this  AD  and  prior  to 
further  flight,  perform  a  functional  test  of  the 
main  entrance  door  (including  the  "G"  lock 
system)  and  the  "speed"  lock  system,  in 
accordance  with  the  MM.  If  the  "G"  lock  or 
"speed"  lock  system  do  not  perform 
satisfactorily:  Prior  to  further  flight,  repair 
the  "G"  lock  or  "speed"  lock  system  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116. 

New  Requirements  of  This  AD: 

(c)  Within  60  days  after  the  effective  date 
of  this  AD,  replace  the  "G"  lock  rollers  on 
the  main  entrance  door  with  new,  improved 
"G"  lock  rollers  in  accordance  with  Jetstream 
Alert  Service  Bulletin  J41-A-52-059,  dated 
September  12, 1997,  or  Revision  2,  dated 
January  23. 1998. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send4t  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(e)  Special  flight  permits  may  b^  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragraphs  (a), 
(a){l)(ii)(B).  (a)(2)(ii)(B),  and  (b)(2)  of  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Jetstream  Service  Bulletin  J41-52-058.  dated 
July  14. 1997;  and  Jetstream  Alert  Service 
Bulletin  J41-A-52-059.  dated  September  12. 
1997;  or  Jetstream  Alert  Service  Bulletin  J41- 
A-52-059.  Revision  2.  dated  January  23. 
1998. 

(1)  The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  41-A-52- 
059,-  dated  September  12, 1997;  and  Jetstream 
Alert  Service  Bulletin  J41-A-52-059, 
Revision  2,  dated  January  23, 1998,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Jetstream  Service  Bulletin  J41-52-058,  dated 
July  14, 1997,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
September  24. 1997  (62  FR  47362,  September 
9, 1997). 

(3)  Copies  may  be  obtained  from  AI(R) 
American  Support,  Inc.,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 


Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  001-09-97. 

(g)  This  amendment  becomes  effective  on 
October  27. 1998. 

Issued  in  Renton.  Washington,  on 
September  14, 1998. 
Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25029  Filed  9-21-98;  8:45  am) 

BiLUNO  C006  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  98-NM-61-AD;  Amendment 
39-10777;  AD  98-20-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Alrtus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  relocation  of  the  engine/ 
master  1  relay  from  relay  box  103VU  to 
shelf  95VU  in  the  avionics  bay.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  simultaneous  cutoff  of  the  fuel 
supply  to  both  engines,  which  could 
result  in  a  loss  of  engine  power  and 
consequent  reduced  controllability  of 
the  airplane. 
DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes  was  published  in  the  Federal 
Register  on  May  12. 1998  (63  FR  26107). 
That  action  proposed  to  require 
relocation  of  the  engine/master  1  relay 
from  relay  box  103VU  to  shelf  95VU  in 
the  avionics  bay. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Three  commenters  support  the 
proposed  rule. 

Requests  to  Reference  Latest  Airbus 
Service  Bulletin 

Two  commenters  request  that 
paragraph  (a)  of  the  proposed  AD  be 
revised  to  reference  Revision  02  of 
Airbus  Service  Bulletin  A320-24-1092, 
dated  March  9, 1998.  However,  one  of 
these  commenters  requests  that  the  FAA 
cite  only  Revision  02  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  proposed 
relocation,  rather  than  citing  the  original 
version  or  Revision  01  of  the  service 
bulletin  as  proposed  in  the  NPRM.  This 
commenter  states  that  the  relocation 
cannot  be  accompUshed  in  accordance 
with  the  original  version  or  Revision  01 
of  the  referenced  service  bulletin,  but 
provides  no  additional  information 
regarding  errors  in  these  revisions. 

The  FAA  concius  with  the 
commenters'  request  to  reference 
Revision  02  of  Airbus  Service  Bulletin 
A320-23-10g2,  dated  March  9, 1998,  in 
the  final  rule  as  an  additional  source  of 
service  information  for  accomplishment 
of  the  relocation.  However,  the  FAA 
does  not  concur  vnth  the  one 
commenter's  request  to  cite  only 
Revision  02  of  the  subject  service 
bulletin.  The  FAA  points  out  that 
Revision  02  of  the  service  bulletin  states 
that  no  further  work  is  necessary  on 
airplanes  modified  in  accordance  with 
the  original  version  or  Revision  01  of 
the  service  bulletin.  In  addition,  the 
FAA  has  reviewed  Revision  02  of  the 
subject  service  bulletin  and  finds  that 
the  relocation  procedures  are  identical 
to  those  described  in  the  original 
version  and  Revision  01  of  the  subject 
service  bulletin.  The  only  relevant 
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change  is  to  the  work  hour  estimate, 
which  has  been  increased  from  16  work 
hours  to  61  work  hours  per  airplane. 
Therefore,  the  FAA  has  revised 
paragraph  (a)  and  the  cost  impact 
information  of  the  final  rule 
accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  120  Model 
A319,  A320,  and  A321  series  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  61 
work  hours  per  airplane  to  accompUsh 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$209  or  $961  per  airplane,  depending  on 
the  service  kit  purchased.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be  as 
low  as  $3,869  per  airplane,  or  as  high 
as  $4,621  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
qpt  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 

139.13    [AmendMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-10    Airi>us  Industrie:  Amendment 
39-10777.  Docket  98-NM-61-AD. 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes:  on  which  Airbus 
Modification  26065  (reference  Airbus  Service 
Bulletin  A320-24-1092,  Revision  01,  dated 
December  24, 1997)  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  simultaneous  cutoff  of  the 
fuel  supply  to  both  engines,  which  could 
result  in  a  loss  of  engine  f)ower  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  relocate  the  engine/master  1 
relay  (llQG)  from  relay  box  103 VU  to  shelf 
9SVU  in  the  avionics  bay,  in  accordance  with 
Airbus  Service  Bulletin  A320-24-1092, 
dated  March  26, 1997;  Revision  01,  dated 
December  24, 1997;  or  Revision  02,  dated 
March  9. 1998. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 


International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AI> 
can  be  accomplished. 

(d)  The  relocation  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-24-1092,  dated  March  26.  1997; 
Airbus  Service  Bulletin  A320-24-1092, 
Revision  01,  dated  December  24, 1997;  or 
Airbus  Service  Bulletin  A320-24-1092. 
Revision  02,  dated  March  9. 1998.  This 
incorfwration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-360- 
111(E),  dated  November  19, 1997. 

(e)  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  14,  1998. 

Dorenda  0.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25028  Filed  9-21-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  98-NM-162-AD;  AnMndment 
39-10779;  AD  98-20-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Sarias  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
appUcable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
replacement  of  certain  landing  gear 
proximity  sensor  electrical  units  (FSEU) 
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with  improved  units.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AO  are 
intended  to  prevent  the  failiu«  of 
normal  extension  and  retraction  of  the 
landing  gear,  which  could  result  in 
collapse  of  the  main  landing  gear  upon 
landing. 
DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER.  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
July  31, 1998  (63  FR  40854).  That  action 
proposed  to  require  replacement  of 
certain  landing  gear  proximity  sensor 
electrical  units  (PSEU)  with  improved 
imits. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accompUsh 
the  required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 


Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $3,000,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


{39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
98-20-12    Dornier  Luftfahrt  GMBH: 

Amendment  39-10779.  Docket  9»-NM- 
162-AD. 

Applicability:  Model  328-100  series 
airplanes,  equipped  with  landing  gear 
proximity  sensor  electrical  units  (PSEU) 
having  part  number  (P/N)  8-700-03  or  8- 
700-04;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  failure  of  normal  extension 
and  retraction  of  the  landing  gear,  which 
could  result  in  collapse  of  the  main  landing 
gear  upon  landing,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  replace  the  landing  gear 
PSEU's  having  P/N  8-700-03  or  8-700-04 
with  PSEU's  having  P/N  8-700-04  Mod  A  or 
8-700-05,  in  accordance  with  Domier 
Service  Bulletin  SB-328-32-248.  Revision  1, 
dated  April  22. 1998. 

Note  2:  Domier  Service  Bulletin  SB-328- 
32-248,  Revision  1,  dated  April  22, 1998, 
references  Crane  ELDEC  Corporation  Service 
Bulletin  8-700-31-02,  Revision  1.  December 
11. 1997.  as  an  additional  source  of  service 
information  to  accomplish  the  actions 
required  by  this  AD. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  landing  gear  PSEU 
having  P/N  8-700-03  or  8-700-04  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Intemational  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(e)  The  replacement  shall  be  done  in 
accordance  with  Domier  Service  Bulletin 
SB-328-32-248,  Revision  1.  dated  April  22, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Riegister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  FAIRCHiLD  DORNIER.  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  1998-137. 
dated  March  26, 1998. 

(f)  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton.  Washington,  on 
September  14, 1998. 
Dorenda  D.  Baker. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  9&-25026  Filed  9-21-98;  8:45  am] 
BIUMO  CODE  4t10-1*-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9e-NM-2S7-AD;  AnMndment 
39-10786;  AD  98-20-2(q 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
repetitive  inspections  for  damage  or 
cracking  of  the  aft  pressure  bulUiead. 
and  repair,  if  necessary.  This 
amen(hnent  continues  to  require  certain 
repetitive  inspections  for  damage  or 
cracking  of  the  ait  pressiue  bulUiead, 
and  repair,  if  necessary.  This 
amendment  removes  certain  repetitive 
inspections  for  cracking  of  the  bulkhead 
web  to  Y-ring  lap  joint  area  but  retains 
the  initial  inspection  for  cracking  in  that 
area.  This  amendment  also  adds  a  one- 
time inspection  from  the  forward  side  of 
the  bulkhead  to  detect  fatigue  cracking 
of  the  upper  segment  of  the  bulkhead 
web,  and  follow-on  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  reports  indicating  that  the 
inspections  reqtiired  by  the  existing  AD 
may  not  detect  cracking  of  the  bulkhead 


web  in  a  timely  manner.  The  actions 
specified  in  this  AD  are  intended  to 
detect  and  correct  fatigue  cracking  of  the 
upper  segment  of  the  bulkhead  web, 
which  could  result  in  rapid 
depressurization  of  the  airplane,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Effective  October  7. 1998.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Funster  as  of  October  7, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  23, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-^JM- 
257-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washin^on  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Gimmercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2776; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
October  21, 1987,  the  FAA  issued  AD 
87-23-10,  amendment  39-5758  (52  FR 
41551.  October  29, 1987),  appUcable  to 
certain  Boeing  Model  747  series 
airplanes,  to  require  repetitive 
inspections  for  damage  or  cracking  of 
the  aft  pressure  bulkhead,  and  repair,  if 
necessary.  That  action  was  prompted  by 
analysis  of  inspection  reports  and  the 
results  of  testing  by  the  manufactiuer. 
The  actions  required  by  that  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  aft  pressure  bulkhead, 
which  could  result  in  rapid 
depressurization  of  the  airplane. 

Actions  Since  lastunce  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  report  indicating 
that  one  operator  found  a  7.5-inch-long 
crack  in  the  upper  portion  of  the  web  of 
the  pressiue  bulkhead  at  Body  Station 
2360  on  a  Boeing  Model  747  series 
airplane.  Analysis  of  the  cracked 
bulkhead  web  revealed  a  series  of  short 
cracks  initiated  at  the  fastener  holes 


common  to  the  outer  chord  of  the  Y-ring 
in  multiple  locations.  These  cracks 
propagated  rapidly  due  to  fatigue,  and 
joined  together  to  form  the  7.5-inch-long 
crack. 

That  airplane  had  accumulated  25,777 
total  landings  and  74,266  total  flight 
hours  at  the  time  the  crack  was 
discovered.  The  upper  portion  of  the 
web  of  the  pressure  bulkhead  of  that 
airplane  had  been  inspected  previously 
in  accordance  with  AD  87-23-10,  and 
the  crack  was  discovered  dining  a 
repeat  detailed  visual  inspection 
performed  approximately  7,000 
landings  after  the  initial  inspection. 
These  findings  indicate  that  cracking  of 
the  upper  portion  of  the  web  of  the 
pressiue  bulkhead  could  develop  on  the 
affected  airplanes  in  fewer  landings 
than  the  repetitive  inspection  interval  of 
7,000  landings  that  is  mandated  by  the 
existing  AD. 

Explanation  c»f  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2275,  Revision  6,  dated  August  27. 
1998.  Tliat  alert  service  bulletin 
describes  procedures  for,  among  other 
things,  a  detailed  visual  inspection 
performed  frtim  the  forward  side  of  the 
bulkhead  to  detect  cracking  of  the  upper 
segment  of  the  bulkhead  web  at  the 
attachment  to  the  outer  chord  of  the  Y- 
ring.  That  alert  service  bulletin  also 
describes  procedures  for  follow-on 
corrective  actions,  if  necessary,  which 
include  a  surface  probe  eddy  current 
inspection  to  detect  cracking  of  the 
upper  and  lower  segments  of  the 
bulkhead  aroiuid  the  fasteners  that 
attach  the  web  to  the  outer  chord  of  the 
Y-ring.  The  alert  service  bulletin  also 
specifies  that  the  manufacturer  may  be 
contacted  for  the  disposition  of  certain 
repairs. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  87- 
23-10  to  continue  to  require  certain 
repetitive  inspections  for  damage  or 
cracking  of  the  aft  pressure  bulkhead, 
and  repair,  if  necessary.  In  addition,  this 
AD  removes  repetitive  detailed  visual 
inspections  for  cracking  of  the  bulkhead 
web  to  Y-ring  lap  joint  area  but  retains 
the  initial  inspection  for  cracking  in  that 
area.  This  AD  also  adds  a  one-time 
detailed  visual  inspection  from  the 
forward  side  of  the  bulkhead  to  detect 
fatigue  cracking  of  the  upper  segment  of 
the  bulkhead  web,  and  follow-on 
corrective  actions,  if  necessary.  The 
actions  are  required  to  be  accomplished 
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in  accordance  with  the  alert  service 
bulletin  described  previously,  except  as 
discussed  below. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  requiring  additional 
repetitive  detailed  visual  inspections 
from  the  forward  side  of  the  bulkhead 
to  detect  cracking  of  the  upper  segment 
of  the  bulkhead  web;  repetitive  surface 
probe  high  frequency  eddy  current 
inspections  from  the  forward  side  of  the 
bulkhead  to  detect  cracking  of  the  upper 
and  lower  segments  of  the  bulkhead 
web;  and  repair,  if  necessary.  However, 
the  planned  compliance  time  for  these 
actions  is  sufficiently  long  so  that  notice 
and  opportunity  for  prior  public 
comment  will  be  practicable. 

Differences  Between  Alert  Service 
Bulletin  and  This  AD 

Operators  should  note  that,  although 
the  alert  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  AD  requires  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA.  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Operators  also  should  note  that  the 
alert  service  bulletin  specifies 
accomplishment  of  the  visual  inspection 
prior  to  the  accumulation  of  20,000  total 
flight  cycles  (landings);  within  250 
flight  cycles  after  receipt  of  Boeing  Alert 
Service  Bulletin  747-53A2275,  Revision 
6;  or  within  1,500  flight  cycles  after  the 
last  visual  inspection  from  the  forward 
side  of  the  bulkhead;  whichever  occurs 
latest.  The  FAA  has  determined  that 
such  comphance  options  may  not 
ensure  that  all  affected  airplanes  are 
inspected  in  a  timely  maimer. 

In  developing  an  appropriate 
compliance  time  for  this  AD.  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  also  the  time 
necessary  to  accomplish  the  inspection 
(4  hours),  and  the  average  utilization  of 
the  affected  fleet.  The  FAA  finds  that, 
due  to  possible  variances  in  average 
utilization  among  airplanes,  a  grace 
period  of  90  days  rather  than  250  flight 
cycles  (landings)  will  better  ensure  that 
the  inspection  is  accomplished  on  all 
Boeing  Model  747  series  airplanes  in  s 
timely  maimer. 

In  light  of  all  of  these  factors,  the  FAA 
finds  that  accomplishment  of  the 
inspection  for  all  affected  airplanes 
prior  to  the  accumulation  of  20.000  total 


landings,  within  1.500  landings  after  the 
last  visual  inspection  from  the  forward 
side  of  the  bulkhead,  or  within  90  days 
after  the  effective  date  of  this  AD, 
whichever  occurs  latest,  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Explanation  of  Applicability 

AD  87-23-10  was  applicable  to 
Boeing  Model  747  series  airplanes,  as 
listed  in  Boeing  Service  Bulletin  747- 
53-2275.  Revision  1.  dated  August  13. 
1987.  This  AD  is  applicable  to  Boeing 
Model  747  series  airplanes,  line 
positions  1  through  671.  This  change  is 
being  made  to  more  precisely  define  the 
airplanes  that  are  affected.  The  line 
positions  are  the  same  as  those 
referenced  in  the  efi^ectivity  of  Boeing 
Service  Bulletin  747-53-2275.  Revision 
1;  no  new  airplanes  are  added  as  a  result 
of  this  change. 

Explanation  of  Disallowance  of 
Adiustment  Factor 

Paragraph  (g)  of  AD  87-23-10 
specified  that,  based  on  continued 
mixed  operation  at  lower  cabin 
differential  pressures,  the  compliance 
thresholds  and  intervals  specified  in 
that  AD  for  Boeing  Model  747  series 
airplanes  could  be  multiplied  by  a  1.2 
adjustment  factor.  Since  the  issuance  of 
that  AD,  the  FAA  has  determined  that 
insufficient  data  exist  to  support  such 
an  adjustment  to  flight  cycles.  In  fact, 
data  are  available  that  indicate  that  the 
use  of  a  1.2  adjustment  factor  provides 
inaccurate  data  and  imjustified  relief  for 
inspection  intervals.  Consequently,  this 
AD  does  not  allow  for  such  an 
adjustment  factor,  and  the  provisions  of 
paragraph  (g)  of  the  existing  AD  have 
not  been  included  in  this  AD. 

Explanation  of  Disallowance  of 
Modification 

Paragraph  (j)  of  AD  87-23-10 
specifies  diat  modification  of  Boeing 
Model  747  series  airplanes  by  installing 
certain  new,  improved  parts  would 
constitute  terminating  action  for  the 
inspection  requirements  of  that  AD. 
Since  the  issuance  of  AD  87-23-10,  the 
FAA  has  determined  that  the  kit 
necessary  for  accomplishment  of  such 
modification  was  never  made  available 
by  the  manufacturer.  Therefore,  because 
it  is  not  possible  to  comply  with  the 
actions  described  by  paragraph  (j),  the 
provisions  of  that  paragraph  have  not 
been  included  in  this  AD. 

Determination  of  Rule's  Effiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 


opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiiecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Is^ber  98-NM-257-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will . 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 
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and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket. 

A  copy  of  it,  if  filed,  may  be  obtained 
fit>m  the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWOFTTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5758  (52  FR 
41551,  October  29, 1987).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10786,  to  read  as 
follows: 

9S-20-20    Boeing:  Amendment  39-10786. 
Docket  9&-NM-257-AD.  Supersedes  AD 
87-23-10.  amendment  39-5758. 

Applicability:  Model  747  series  airplanes, 
line  positions  1  through  671  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  upper  segment  of  the  bulkhead  web. 


which  could  result  in  rapid  depressurization 
of  the  airplane,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  750  landings  after  December  10, 
1987  (the  effective  date  for  AD  87-23-10, 
amendment  39-5758),  unless  accomplished 
within-the  last  1,250  landings  (for  airplanes 
subject  to  a  2,000-landing  repeat  inspection 
interval  in  accordance  with  paragraph  (b)  of 
this  AD],  or  unless  accomplished  within  the 
last  250  landings  [for  airplanes  subject  to  a 
1,000-landing  repeat  inspection  interval  in 
accordance  with  paragraph  (b)  of  this  AD), 
perform  a  detailed  visual  inspection;  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2275.  dated  March  26. 1987. 
Revision  1.  dated  August  13. 1987,  Revision 

2.  dated  March  31, 1988,  Revision  3.  dated 
March  29, 1990.  Revision  4.  dated  March  26. 
1992,  or  Revision  5.  dated  January  16, 1997. 
at  Boeing  Alert  Service  Bulletin  747- 
53A2275.  Revision  6.  dated  August  27. 1998; 
of  the  aft  side  of  the  entire  Body  Station  (BS) 
2360  aft  pressure  bulkhead  for  damage  such 
as  dents,  tears,  nicks,  gouges,  or  scratches; 
and  cracks  at  splices  and  doublers,  and 
around  the  Auxiliary  Power  Unit  pressure 
pan  cutout;  and,  for  Group  4  airplanes  only, 
inspect  from  the  forward  side,  the  area 
adjacent  to  the  window  cutout  for  damage  or 
cracks. 

Note  2:  Notwithstanding  provisions  to  the 
contrary  in  AD  87-23-10.  and  in  Boeing 
Service  Bulletin  747-53-2275.  dated  Nterch 
26, 1987.  Revision  1.  dated  August  13. 1987, 
Revision  2,  dated  March  31. 1988.  Revision 

3,  dated  March  29, 1990,  Revision  4,  dated 
March  26, 1992,  and  Revision  5,  dated 
January  16, 1997:  For  Model  747SR  airplanes 
operating  at  a  cabin  pressure  differential 
lower  than  8.6  pounds-per-square-inch  (psi), 
an  adjustment  factor  of  1.2  shall  not  be  used 
after  the  effective  date  of  this  AD  as  a 
multiplier  for  inspection  thresholds  and 
intervals  sf>ecified  in  this  AD. 

(b)  After  initial  compliance  with  paragraph 
(a)  of  this  AD,  continue  to  inspect  as  follows: 

(1)  For  Group  1  airplanes,  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  at  intervals  not  to  exceed  2,000  landings. 

(2)  For  Groups  2  and  3  airplanes,  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  at  intervals  not  to  exceed  1,000  landings; 
or  optionally,  at  the  applicable  time  specified 
in  paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this  AD. 

(i)  For  Group  2  airplanes  that  operate  the 
entire  interval  with  aft  lavatory  complexes  or 
galleys  adjacent  to  bulkheads,  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  2,000  landings. 

(ii)  For  Groups  2  and  3  airplanes  that 
operate  the  entire  interval  with  an  intact 
protective  shield  on  the  lower  half  of  the 
forward  side  of  the  bulkhead,  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  2.000  landings; 
and  perform  a  detailed  visual  inspection  of 
the  protective  shield  for  damage  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2275.  dated  March  26, 1987, 
Revision  1,  dated  August  13, 1987,  Revision 
2,  dated  March  31. 1988.  Revision  3,  dated 
March  29. 1990.  Revision  4.  dated  March  26, 
1992.  or  Revision  5,  dated  January  16, 1997, 
or  Boeing  Alert  Service  Bulletin  747- 


53A2275,  Revision  6,  dated  August  27, 1998, 
at  intervals  not  to  exceed  1,000  landings.  If 
damage  is  found  to  the  protective  shield  that 
exceeds  the  limits  indicated  in  the  service 
bulletin,  prior  to  further  flight,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD. 

(3)  For  Group  4  airplanes,  repeat  the 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  1,000  landings. 

(c)  Within  750  landings  after  December  10, 
1987,  or  prior  to  the  acomiulation  of  20.000 
total  landings,  whichever  occun  later,  unless 
accomplished  within  the  last  3.250  landings; 
and  at  intervals  thereafter  not  to  exceed  4,000 
landings;  perform  eddy  current,  ultrasonic, 
and  X-ray  inspections  of  the  aft  side  of  the 
BS  2360  aft  pressure  bulkhead  for  cracks;  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2275,  dated  March  26, 1987, 
Revision  1,  dated  August  13, 1987,  Revision 
2,  dated  March  31, 1988,  Revision  3,  dated 
March  29, 1990,  Revision  4,  dated  March  26, 
1992,  O!  Revision  5,  dated  January  16, 1997, 
or  Boeing  Alert  Service  Bulletin  747- 
53A2275.  Revision  6.  dated  August  27, 1998. 

(d)  Within  750  landings  after  December  10, 
1987,  or  prior  to  the  accimiulation  of  20,000 
total  landings,  whichever  occurs  later,  unless 
accomplished  within  the  last  6,250  landings; 
and  thereafter  at  intervals  not  to  exceed  7,000 
landings  until  the  inspection  required  by 
paragraph  (g)  of  this  AD  is  accomplished: 
Perform  a  detailed  visual  inspection  to  detect 
cracking  of  the  BS  2360  aft  pressure  bulkhead 
web  to  Y-ring  lap  joint  area  between  radial 
stiffeners  from  the  forward  side  of  the 
bulkhead,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2275,  dated  March  26, 1987. 
Revision  1,  dated  August  13, 1987,  Revision 

2,  dated  March  31, 1988,  Revision  3,  dated 
March  29, 1990,  Revision  4,  dated  March  26, 
1992,  or  Revision  5,  dated  January  16, 1997, 
or  Boeing  Alert  Service  Bulletin  747- 
S3A2275,  Revision  6,  dated  August  27, 1998. 

(e)  If  any  cracking  or  damage  is  found 
during  any  inspection  required  by  paragraph 
(a),  (b),  (c),  or  (d)  of  this  AD,  repair  prior  to 
further  flight  in  accordance  with  Boeing 
Service  Bulletin  747-53-2275,  dated  March 
26, 1987,  Revision  1,  dated  August  13, 1987, 
Revision  2,  dated  March.31, 1988,  Revision 

3,  dated  March  29, 1990,  Revision  4,  dated 
March  26. 1992.  or  Revision  5.  dated  January 
16, 1997.  or  Boeing  Alert  Service  Bulletin 
747-53A2275,  Revision  6,  dated  August  27, 
1998. 

(f)  For  the  purpose  of  complying  with  this 
AD,  the  number  of  landings  may  be 
determined  to  equal  the  nimiber  of 
pressurization  cycles  where  the  cabin 
pressure  differential  was  greater  than  2.0  psi. 

(g}  Perform  a  one-time  detailed  visual 
inspection  from  the  forward  side  of  the 
bulkhead  of  the  upper  segment  of  the 
bulkhead  web  at  BS  2360  to  detect  cracking, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2275,  Revision  6,  dated 
August  27, 1998,  at  the  earlier  of  the  times 
specified  in  paragraphs  (g)(1)  and  (g)(2)  of 
this  AD.  If  no  cracking  is  detected  during  this 
inspection,  no  further  action  is  required  by 
this  paragraph.  Accomplishment  of  this 
inspection  terminates  the  repetitive 
inspection  requirement  of  paragraph  (d)  of 
this  AD. 
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(1)  Within  7.000  landings  after  the  most 
recent  detailed  visual  inspection 
accomplished  in  accordance  with  paragraph 
(d)  of  this  AD. 

(2)  At  the  latest  of  the  times  specified  in 
paragraphs  (g)(2)(i).  (g)(2)(ii).  and  (g)(2)(iii)  of 
this  AD. 

(i)  Prior  to  the  accumulation  of  20,000  total 
landings. 

(ii)  Within  1.500  landings  after  the  most 
recent  detailed  visual  inspection 
accomplished  in  accordance  with  paragraph 
(d)  of  this  AD. 

(iii)  Wrthin  90  days  after  the  effective  date 
of  this  AD. 

(h)  If  any  cracking  is  detected  during  the 
inspection  required  by  paragraph  (g)  of  this 
AD,  prior  to  further  flight,  accomplish  a 
surface  probe  eddy  current  inspection  from 
the  forward  side  of  the  bulkhead  to  detect 
cracking  of  the  upper  and  lower  segments  of 
the  bulkhead  web  around  the  fasteners  that 
attach  the  web  to  the  outer  chord  of  the  Y- 
ring.  in  accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2275.  Revision  6,  dated 


August  27. 1998.  Re[>air  any  cracking,  prior 
to  ftirther  flight,  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  Transport 
Airplane  Directorate;  or  in  accordance  with 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Comjjany 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings. 

(i)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

(i)(2)  Alternative  methods  of  compliance 
for  repairs  and  modifications,  approved 
previously  in  accordance  with  AD  87-23-10, 
amendment  39-5758,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(k)  Except  as  provided  by  paragraph  (h)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2275.  dated  March  26, 1987, 
Revision  .1,  dated  August  13, 1987,  Revision 
2,  dated  March  31, 1988,  Revision  3,  dated 
March  29, 1990,  Revision  4,  dated  March  26. 
1992,  or  Revision  5,  dated  January  16, 1997. 
or  Boeing  Alert  Service  Bulletin  747- 
53A2275.  Revision  6.  dated  August  27. 1998. 
These  Boeing  service  bulletins  contain  the 
following  list  of  effective  pages:- 


Service  bulletin  refererKed  and  date 


747-53-2275,  March  26,  1987  

747-53-2275.  Revision  1.  August  13.  1987  . 

747-53-2275.  Revision  2,  March  31,  1998  .. 

747-63-2275,  Revision  3.  March  29.  1990  .. 

747-53-2275.  Revision  4.  March  26.  1992  .. 
747-53-2275,  Revision  5,  January  16,  1997 
747-53A2275,  Revision  6.  August  27.  1997 


Page  No. 


1-50  

1-8. 10-17.  26-51  

9.  18-25 

1-8.  10-13.  18.  22,  29.  35.  42.  49-63 
14-17.  26-28.  30-34.  36-^1,  43-38  ... 

9.  19-21.23-25  „ 

1-33.  35.  54-57  

42.  49-63  - 

34,  36-^1.  43-48 

1-60  ...„ .: ..... 

1-66  , 

1-76  ^ 


Revision  level 

shown  on 

page 

Originsd  

1  

Original  

2 

1  

Original  

3 

2 - 

1  

4 

5 

6 


Date  shown  on 
page 


March  26,  1987. 
August  13, 1987. 
March  26,  1987. 
March  31,  1988. 
August  13.  1987. 
March  26,  1987. 
March  29,  1990. 
March  31, 1988. 
August  13. 1987. 
March  26, 1992. 
January  16, 1997. 
August  27, 1997. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
frtjm  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(I)  This  amendment  becomes  effective  on 
October  7, 1998. 

Issued  in  Renton.  Washington,  on 
September  14. 1998. 
DuTcU  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-25123  Filed  9-21-98;  8:45  am) 
BILUNQ  CODE  401O-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-206-AD;  Amendment 
39-10783;  AD  98-20-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  series  airplanes,  that  requires 
modification  of  the  struts  for  the 
stowage  box  located  forward  of  galley  2. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  struts, 
which  could  result  in  displacement  of 


the  stowage  box,  and  possible  injury  to 
passengers  and  flight  crew. 

DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
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SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  pwrt  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  series  airplanes  was 
published  in  the  Federal  Register  on  ' 
July  31. 1998  (63  FR  40849).  That  artion 
proposed  to  require  modification  of  the 
struts  for  the  stowage  box  located 
forward  of  galley  2. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sis^le  comment  received. 

Tne  commenter  does  not  object  to  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  24  airplanes 
of  U.S.  registry  will  be  afiiacted  by  this 
AD,  that  it  wiU  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  modification,  and  that  the 
average  labor  rate  is  $80  per  work  hour. 
Required  parts  will  cost  approximately 
$226  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $8,304, 
or  $346  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-16    Airbus  Industrie:  Amendment 
39-10783.  Docket  98-NM-206-AD. 
Applicability:  Model  A300  series  airplanes 
on  which  a  stowage  box  located  forward  of 
galley  2  is  installed;  and  on  which  Airbus 
Industrie  Modification  5105  (Airbus  Service 
Bulletin  A300-25-395,  dated  March  22. 
1984)  has  not  been  accomplished;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified!  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afEscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pro{>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  struts  for  the 
stowage  box  located  forward  of  galley  2, 
which  could  result  in  displacement  of  the 
stowage  box.  and  possible  injury  to 
passengers  and  flight  crew,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  modify  the  struts  for  the 
stowage  box  located  forward  of  galley  2.  in 
accordance  with  Airbus  Service  Bulletin 


A300-2S-39S,  dated  March  22. 1964.  a* 
revised  by  Change  Notices  OB.  dated  )tme  2. 
1985.  and  OC.  dated  )une  20. 1988. 

(b)  As  of  the  effective  date  of  this  AD.  no 
fwrson  shall  install  on  any  airplane  a  strut, 
part  number  (P/N)  A2527979620000,  on  the 
stowage  box  located  forward  of  galley  2. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Nota  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A300-25-395,  dated  March  22, 1984,  as 
revised  by  Change  Notice  OB.  dated  June  2. 
1985.  and  Change  Notice  OC,  dated  June  20. 
1988.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Rioter  in  accordance  with  5  U.S.C  552(a) 
and  1  CFll  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Regist«r.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-359- 
233(B),  dated  November  19, 1997. 

(f)  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  14, 1998. 

Doranda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircmft  Certification  Service. 
(FR  Doc.  98-25122  Filed  9-21-98;  8:45  am) 
BiuMQ  cooe  4t10-1»-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-176-iAD;  Amendment 
39-10782;  AD  9»-20-15] 

RIN  2120^AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  340B  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
340B  series  airplanes,  that  requires  a 
one-time  inspection  for  moisture  or 
other  contamination  of  a  certain  wiring 
harness,  electrical  relay,  and  relay 
socket;  a  one-time  inspection  for 
electrical  damage  of  the  same  electrical 
relay  and  socket;  corrective  actions,  if 
necessary;  and  replacement  of  certain 
nut  plates  with  new,  improved  parts. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  By  this  AD  are 
intended  to  prevent  a  short  circuit 
caused  by  fluid  leakage,  which  could 
result  in  inability  to  retract  the  landing 
gear  or  require  the  use  of  emergency 
extension. 
DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AH,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  340B  series  airplanes  was 


published  in  the  Federal  Register  on 
July  16, 1998  (63  FR  38353).  That  action 
proposed  to  require  a  one-time 
inspection  for  moisture  or  other 
contamination  of  a  certain  wiring 
harness,  electrical  relay,  and  relay 
socket;  a  one-time  inspection  for 
electrical  damage  of  the  same  electrical 
relay  and  socket;  corrective  actions,  if 
necessary;  and  replacement  of  certain 
nut  plates  with  new,  improved  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Revise  Descriptive 
Language 

One  commenter  notes  that  the 
description  of  the  incident  that 
appeared  in  the  Discussion  section  of 
the  preamble  to  the  notice  of  proposed 
rulemaking  (NPRM)  refers  to"*  *  *  the 
flightcrew  being  unable  to  extend  and 
lock  down  the  landing  gear."  The 
commenter  notes  that  it  was  the  normal 
extension  operation  that  failed,  and  that 
the  crew  used  emergency  extension  and 
made  a  normal  landing.  The  commenter 
suggests  that  a  more  acciu°ate 
description  would  be  "the  flightcrew 
having  to  use  emergency  extension  of 
the  landing  gear."  The  FAA 
acknowledges  that  the  commenter's 
wording  is  more  acciu-ate.  Since  the 
Discussion  section  is  not  restated  in  this 
final  rule,  no  change  to  the  final  rule  is 
necessary. 

The  same  commenter  also  suggests 
that  the  description  of  the  unsafe 
condition  that  appeared  in  the  NPRM  be 
revised  to  read  "*  •  *  which  could 
result  in  inability  to  retract  the  landing 
gear  or  require  the  use  of  emergency 
extension.  *   *  *"  The  FAA  concius 
with  this  suggestion  and  has  revised  the 
pertinent  wording  throughout  the  final 
rule. 

Request  To  Reference  Latest  Saab 
Service  Bulletin 

In  addition,  the  commenter  requests 
that  paragraph  (a)  of  the  proposed  AD  be 
revised  to  reference  Revision  01  of  Saab 
Service  Bulletin  340-32-115,  dated 
August  12, 1998.  The  commenter  notes 
that  the  reason  for  this  revision  was  to 
clarify  identification  of  wire  numbers. 
The  FAA  concurs.  Since  issuance  of  the 
NPRM,  Saab  has  issued  Revision  01  of 
the  subject  service  bulletin.  The 
inspections,  replacement,  and  corrective 
actions  described  in  Revision  01  of  the 
service  bulletin  are  essentially  identical 
to  those  described  in  the  original 
version  of  the  service  bulletin  (which 
was  referenced  in  the  NPRM  as  the 
appropriate  source  of  service 
information).  As  noted  by  the 


commenter.  the  only  relevant  change  is 
to  clarify  wire  nimibers.  Therefore,  the 
FAA  has  revised  paragraph  (a)  of  the 
final  rule  to  reference  Revision  01  of  the 
subject  service  bulletin  as  an  additional 
source  of  service  information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  120  Model 
SAAB  340B  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hotir  per  airplane  to  accomplish  the 
required  inspections,  at  an  average  labor 
rate  of  $60  per  work  hovu.  Based  on 
these  figures,  the  cost  impact  of  the 
inspections  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $7,200,  or 
$60  per  airplane. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$21,600.  or  $180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  ujider  DOT 
Regulatory  Policies  and  Procediues  (44 
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FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-2&-15    Saab  Aircraft  AB:  Amendment 
39-10782.  Docket  98-NM-176-AD. 

Applicability:  Model  SAAB  340B  series 
airplanes,  mamifacturer  serial  numbers  380 
through  499  inclusive;  certiHcated  in  any 
category.  , 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modiried,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiflcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit  caused  by  fluid 
leakage,  which  could  result  in  inability  to 
retract  the  landing  gear  or  require  the  use  of 
emergency  extension,  accomplish  the 
following: 

(a)  Within  400  flight  hours  after  the 
effective  date  of  this  AD,  accomplish  the 
actions  required  by  paragraphs  (a)(1),  (a)(2), 
(a)(3),  and  (a)(4]  of  this  AD,  in  accordance 
with  Saab  Service  Bulletin  340-32-115, 
dated  April  7, 1998,  or  Revision  01,  dated 


August  12, 1998.  As  of  the  effective  date  of 
this  AD,  Revision  01  of  the  service  bulletin 
shall  be  used. 

(1)  Perform  a  detailed  visual  insp>ection  to 
detect  moisture  or  other  contamination  of  the 
electrical  wiring  harness  above  relay  consoles 
305 VU  and  306VU.  U  any  moisture  or  other 
contamination  is  found,  prior  to  further 
flight,  clean  the  wiring  harness. 
.    (2)  Perform  a  detaileid  visual  inspection  to 
detect  moisture  or  other  contamination  of 
electrical  relay  15GA  and  its  socket.  If  any 
moisture  or  other  contamination  is  found, 
prior  to  further  flight,  accomplish  corrective 
actions. 

(3)  Perform  a  detailed  visual  insp)ection  for 
electrical  damage  of  electrical  relay  15GA 
and  its  socket.  If  any  sign  of  electrical 
damage  (arcing,  discoloration,  or  charring)  is 
detected,  prior  to  further  flight,  replace  the 
existing  relay  and  socket  with  new  parts. 

(4)  Replace  the  existing  nut  plates  on  the 
floor  of  the  cockpit  with  new,  improved  nut 
plates,  on  the  left  and  right  sides  of  the 
airplane. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  340-32-115, 
dated  April  7, 1998,  or  Saab  Service  Bulletin 
340-32-115,  Revision  01,  dated  August  12, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  TransfKirt  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  1- 
125.  dated  April  7, 1998. 

(e)  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  14, 1998. 
Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25121  Filed  9-21-98;  8:45  am] 

BILUNG  COOE  4910-13-0 


PEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-172-AD:  Amendment 
39-10781;  AO  98-20-14] 

RIN  2120-AA84 

Ainworthiness  Directives;  Bombardier 
Model  DHC-8-1Q2,  -103,  -106,  -201. 
-202,  -301,  -311,  and  -315  Series 
Airplanes 

agency:  Federal  AviaUon 
Administration,  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD], 
applicable  to  certain  Bombardier  Model 
DHC-8-102,  -103,  -106.  -201,  -202, 
-301,  -311,  and  -315  series  airplanes, 
that  requires  a  one-time  inspection  to 
detect  chafing  of  electrical  wires  in  the 
cable  trough  below  the  cabin  floor; 
repair,  if  necessary;  installation  of 
additional  tie-moimts  and  tie-wraps; 
and  application  of  sealant  to  rivet  heads. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  chafing  of  electrical 
wires,  which  could  result  in  an 
uncommanded  shutdown  of  an  engine 
during  flight. 
DATES:  Effective  October  27,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
&"om  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  E)ocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Senior  Aerospace 
Engineer,  Systems  and  Flight  Test 
Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 


50502        Federal  Register/ Vol.  63.  No.  183 /Tuesday.  September  22.  1998 /Rules  and  Regulations 


11581;  telephone  (516)  256-7506;  fax 
(516) 568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-102.  -103.  -106.  -201. 
-202,  -301,  -311.  and  -315  series 
airplanes  was  published  in  the  Federal 
Register  on  July  31. 1998  (63  FR  40852). 
That  action  proposed  to  require  a  one- 
time inspection  to  detect  chafing  of 
electrical  wires  in  the  cable  trough 
below  the  cabin  floor;  repair,  if 
necessary;  installation  of  additional  tie- 
mounts  and  tie- wraps;  and  application 
of  sealant  to  rivet  heads. 

Ckimments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  Made  to  This 
Final  Rule 

The  FAA  has  revised  the  final  rule  to 
reflect  a  change  of  the  manufacturer's 
name  from  de  Havilland  to  Bombardier. 

Ck>nclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  this 
AD. 

Cost  Impact 

The  FAA  estimates  that  225  airplanes 
of  U.S.  registry  will  be  afiiected  by  this 
AD. 

For  the  210  Model  DHC-8-102,  -103. 
-106.  -201.  and  -202  series  airplanes 
affected,  it  will  take  approximately  70 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  required  AD  for  these  airplanes 
on  U.S.  operators  is  estimated  to  be 
$882,000,  or  $4,200  per  airplane. 

For  the  15  Model  DHC-8-301,  -311, 
and  -315  series  airplanes  affected,  it 
will  take  approximately  100  work  hours 
per  airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operators.  Based  on  these  figiues. 
the  cost  impact  of  the  required  AD  for 
these  airplanes  on  U.S.  operators  is 


estimated  to  be  $90,000.  or  $6,000  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Reg\Uatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-14    Bomttardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-10781. 
Docket  9a-NM-172-AD. 
Applicability:  Model  DHC-8-102,  -103, 

-106.  -201.  -202,  -301,  -311,  and  -315  series 


airplanes;  serial  numbers  3  through  519 
inclusive,  excluding  serial  nimilwr  462; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  electrical  wires, 
which  could  result  in  an  uncommanded 
shutdown  of  an  engine  during  flight, 
accomplish  the  following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  visual 
inspection  to  detect  chafing  of  electrical 
wires  in  the  cable  trough  below  the  cabin 
floor;  install  additional  tie-mounts  and  tie- 
wraps;  and  apply  sealant  to  rivet  heads 
(reference  Bombardier  Modification  8/2705); 
in  accordance  with  Bombardier  Service 
Bulletin  S.B.  8-53-66,  dated  March  27, 1998. 
If  any  chafing  is  detected  during  the 
inspection  required  by  this  paragraph,  prior 
to  hirther  flight,  repair  in  accordance  with 
the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insfiector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  S.B.  8-53- 
66,  dated  March  27, 1998.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Bombardier,  Inc., 
Bombardier  Regional  Aircraft  Division, 
Garratt  Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller  Directorate, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Ofiice  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 
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Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
08,  dated  March  26, 1998. 

(e)  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  14, 1998. 
Darrell  NT.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25119  Filed  9-21-98;  8:45  am] 
BILUNG  CODE  491»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-MM-246-AD;  Amendment 
39-10750;  AD  98-19-08] 

RiN2120^AA64 

Airworthiness  Directives;  AirtMis  Model 
A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A321  series  airplanes.  This  action 
requires  revising  the  Airplane  Flight 
Manual  (AFM)  to  prohibit  automatic 
landings  and  Category  m  oiierations  on 
runways  with  a  magnetic  orientation  of 
170  degrees  through  190  degrees 
inclusive.  This  amendment  also 
provides  for  optional  terminating  action 
for  the  AFM  revision.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  the  use  of  erroneous 
automatic  roll-out  guidance  generated 
by  the  flight  management  and  guidance 
computer,  which  could  result  in  the 
airplane  departing  the  runway  upon 
landing. 

DATES:  Effective  October  7, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  October  7, 
1998. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  22, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:Rules  Docket  No.  98-NM- 
246-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Airbus  Model  A3  21 
series  airplanes.  The  DGAC  advises  that 
the  flight  management  and  guidance 
computer  (FMGC)  can  generate 
erroneous  roll-out  guidance  due  to 
software  calculation  errors.  The 
software  calculation  errors  may  affect 
the  roll-out  guidance  generated  by  the 
FMGC  when  an  automatic  landing  is 
performed  on  runways  with  a  magnetic 
orientation  of  170  degrees  through  190 
degrees  inclusive.  Use  of  erroneous 
automatic  roll-out  guidance,  if  not 
corrected,  could  result  in  the  airplane 
departing  the  runway  upon  landing. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  A319/320/321 
Airplane  FUght  Manual  (AFM) 
Temporary  Revision  (TR)  9.99.99/44, 
Issue  2,  dated  March  3, 1998,  which 
prohibits  automatic  landings  and 
Category  III  operations  on  nmways  with 
a  magnetic  orientation  of  170  degrees 
through  190  degrees  inclusive. 

Airbus  also  has  issued  Service 
Bulletins  A320-22-1054,  Revision  01, 
dated  December  3, 1997  (for  airplanes 
equipped  with  CFM  engines);  and 
A320-22-1062,  dated  October  6. 1997 
(for  airplanes  equipped  with  lAE 
engines);  which  describe  procedures  for 
modifying  the  flight  management  and 
guidance  computer  software. 
Accomplishment  of  the  software 
modifications  eliminates  the  need  for 
the  AFM  revision.  Accomplishment  of 
the  actions  specified  in  the  AFM 
revision  or  service  bulletins  is  intended 
to  adequately  address  the  identified 
unsafe  condition. 

The  DGAC  classified  Airbus  A319/ 
320/321  AFM  TR  9.99.99/44,  Issue  2, 
dated  March  3, 1998,  as  mandatory  and 
issued  French  airworthiness  directive 


98-226-1 19(B),  dated  June  17, 1998,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  the  use  of  erroneous  automatic 
roll-out  gtiidance  generated  by  the  flight 
management  and  guidance  computer, 
which  could  result  in  the  airplane 
departing  the  nmway  upon  landing. 
This  AD  requires  revising  the 
Limitations  Section  of  the  FAA- 
approved  AFM  to  prohibit  automatic 
landings  and  Category  III  operations  on 
nmways  with  a  magnetic  orientation  of 
170  degrees  through  190  degrees 
inclusive.  This  AD  also  provides  for 
optional  terminating  action  for  the  AFM 
revision. 

Interim  Action 

This  is  considered  to  be  interim  

action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effiefrtive  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
pubUcation  in  the  Federal  Register. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  appUcability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  imder  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
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FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $60  per  airplane. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-246-AD."The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regidatory 
PoUcies  and  Procediues,  a  final 
regulatory  evaluation  v«ll  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-19-08    Airbus  Industrie:  Amendment 
3^10750.  Docket  98-NM-246-AD. 
Applicability:  Model  A321  series  airplanes, 
certificated  in  any  category,  as  identified 
below: 

•  Model  A321  series  airplanes  equipped 
with  CFM  engines,  on  which  Airbus 
Modification  25199  (reference  Airbus  Service 
Bulletin  A320-22-1045)  has  been  installed, 
except  for  those  on  which  Airbus 
Modification  25469  (reference  Airbus  Service 
Bulletin  A320-22-1054,  dated  May  28, 1996, 
or  Revision  1,  dated  December  3, 1997)  has 
been  installed. 

or 

•  Model  A321  series  airplanes  equipped 
with  lAE  engines,  on  which  Airbus 


Modification  25200  (refierence  Airbus  Service 
Bulletin  A320-22-1046)  has  been  installed, 
except  for  those  on  which  Airbus 
Modification  26243  (reference  Airbus  Service 
Bulletin  A320-22-1062,  dated  October  6, 
1997)  has  been  installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  use  of  erroneous  automatic 
roll-out  guidance  generated  by  the  flight 
management  and  guidance  computer,  which 
could  result  in  the  airplane  departing  the 
runway  upon  landing,  accomplish  the 
following: 

(a)  WiUiin  10  days  after  the  efiective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  automatic  landings  and 
Category  UI  operations  on  runways  with  a 
magnetic  orientation  of  170  degrees  through 
190  degrees  inclusive.  This  may  be 
accomplished  by  inserting  a  copy  of  Airbus 
A319/320/321  Airplane  Flight  Manual 
Temporary  Revision  9.99.99/44,  Issue  2, 
dated  March  3, 1998,  into  the  AFM. 

Note  2:  When  the  temporary  revision 
specified  in  paragraph  (a)  of  this  AD  has  been 
incorporated  into  the  general  revisions  of  the 
AFM,  the  general  revisions  may  be  inserted 
in  the  AFM,  provided  the  information 
contained  in  the  general  revision  is  identical 
to  that  specified  in  the  applicable  temporary 
revision  cited  in  paragraph  (a)  of  this  AD. 

(b)  Accomplishment  of  the  software 
modification  specified  in  Airbus  Service 
Bulletin  A32O-22-1054,  Revision  1,  dated 
December  3, 1997  (for  airplanes  equipped 
with  CFM  engines),  or  Airbus  Service 
Bulletin  A32O-22-1062,  dated  October  6, 
1997  (for  airplanes  equipped  with  lAE 
engines),  as  applicable,  constitutes 
terminating  action  for  the  AFM  revision 
required  by  paragraph  (a)  of  this  AD.  Afier 
the  software  modification  has  been 
accomplished,  the  AFM  limitation  required 
by  paragraph  (a)  of  this  AD  may  be  removed  - 
from  the  AFM. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 


Federal  Register/ Vol.  63.  No.  183 /Tuesday.  September  22,  1998 /Rules  and  Regulations        50505 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  i*  viation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  AFM  revision  shall  be  done  in 
accordance  with  Airbus  A319/320/321 
Airplane  Flight  Manual  Temporary  Revision 
9.99.99/44,  Issue  2,  dated  March  3, 1998. 
This  incorptoration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-226- 
119(B),  dated  June  17, 1998. 

(f)  This  amendment  becomes  effective  on 
October  7, 1998. 

Issued  in  Renton,  Washington,  on 
September  2, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25151  Filed  9-21-98;  8:45  am) 
BiLUNG  COOE  491fr-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  98-MM-96-AD;  Amendment 
39-10790;  AD  98-20-24] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  32a-100  Series  Airplanes 

AGENCY:  Federal  Aviation  • 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires  a 
one-time  inspection  of  direct  current 
(DC)  power  unit  IVE  to  determine 
whether  electrical  connections  are 
correctly  installed  and  stud  nuts  are 
correctly  torqued,  and  corrective 
actions,  if  necessary.  For  certain 
airplanes,  this  amendment  also  requires 
replacement  of  the  existing  DC  power 
unit  IVE  with  a  modified  DC  power 
unit.  This  amendment  is  prompted  by 


issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  overheating  of 
electrical  connections,  which  could 
result  in  electrical  arcing  and 
consequent  fire. 
DATES:  Effective  October  27,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER.  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103,  I>- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
July  7. 1998  (63  FR  36624).  That  action 
proposed  to  require  a  one-time 
inspection  of  the  direct  current  (DC) 
power  unit  IVE  to  determine  whether 
electrical  connections  are  correctly 
installed  and  stud  nuts  are  correctly 
torqued,  and  corrective  actions,  if 
necessary.  For  certain  airplanes,  that 
action  also  proposed  to  require 
replacement  of  the  existing  DC  power 
imit  IVE  with  a  modified  DC  power 
luiit. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter,  the  manufacturer, 
requests  that  the  FAA  withdraw  the 
proposed  rule.  The  commenter  submits 
data  reflecting  the  comphance  status  of 
all  affected  airplanes,  which  indicate 
that  all  U.S.-registered  airplanes  are  in 
comphance  with  the  proposed 
requirements  of  the  AD. 

The  FAA  does  not  conciu  vdth  the 
commenter's  request  to  withdraw  the 
proposed  AD.  The  data  submitted  by  the 


commenter  indicate  that  some  airplanes 
of  foreign  registry  do  not  comply  with 
the  requirements  of  the  AD.  If  any 
airplane  of  foreign  registry  were  to  be 
placed  on  the  U.S.  Register  in  the  future, 
that  airplane  would  be  required  to  be  in 
compliance  with  the  inspections  and 
modifications  specified  in  this  AD. 
Issuance  of  this  AD  is  the  appropriate 
vehicle  to  ensure  that  the  required 
inspection  and  modification  are 
accomplished  on  such  an  airplane  prior 
to  entry  into  the  U.S. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $3,000,  or  $60  per 
airplane. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accompUsh  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufactiu^r  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  required  replacement  on  U.S. 
operators  is  estimated  to  be  $12,000,  or 
$240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nmllber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFIT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

98-20-24     Dornier  Luftfahrt  GNfBH: 

Amendment  39-10790.  Dcxket  9S-NM- 
96- AD. 

Applicability:  Model  328-100  series 
airplanes,  as  listed  in  Domier  Alert  Service 
Bulletin  ASB-328-24-021,  dated  November 
25, 1997;  or  Domier  Alert  Service  Bulletin 
ASB-328-24-018,  dated  August  5.  1997; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  ait 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  electrical 
connections,  which  could  result  in  electrical 
arcing  and  consequent  fire,  accomplish  the 
following: 

(a)  For  airplanes  listed  in  Doraier  Alert 
Service  Bulletin  ASB-328-24-018,  dated 
August  5, 1997:  Within  10  days  after  the 


effective  date  of  this  AD,  perform  the  actions 
required  by  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD,  in  accordance  with  Domier  Alert 
Service  Bulletin  ASB-328-24-018.  dated 
August  5, 1997. 

(1)  Perform  a  one-time  visual  inspection  of 
direct  current  (DC)  power  unit  IVE  to 
determine  whether  electrical  connections  are 
installed  correctly,  in  accordance  with  the 
Accomplishment  bistructions  of  the  alert 
service  bulletin.  If  any  discrepancy  is 
detected,  prior  to  further  flight,  install  the 
connections  in  accordance  with  Figure  1  of 
the  alert  service  bulletin. 

(2)  Perform  a  one-time  torque  inspection  of 
the  stud  nuts  of  DC  power  unit  IVE  to 
determine  whether  they  are  torqued 
correctly,  in  accordance  with  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  If  any  discrepancy  is  found, 
prior  to  further  flight,  torque  in  accordance 
with  Table  1  of  the  alert  service  bulletin. 

(b)  For  airplanes  listed  in  Domier  Alert 
Service  Bulletin  ASB-328-24-021,  dated 
November  25, 1997:  Within  10  days  after  the 
effective  date  of  this  AD,  replace  the  existing 
E)C  power  unit  1 VE  with  a  modiHed  DC 
power  unit,  in  accordance  with  Domier  Alert 
Service  Bulletin  ASB-328-24-021,  dated 
November  25, 1997. 

Note  2:  Domier  Alert  Service  Bulletin  328- 
24-021,  dated  November  25,  1997,  refers  to 
I'Equipement  et  la  Construction  Electrique 
Alert  Service  Bulletin  ASB  230GC02Y-24- 
001,  dated  November  24, 1997,  as  an 
additional  source  of  service  information  for 
accomplishing  the  modification  of  the  DC 
power  unit. 

(c)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Intemational  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Intemational  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Intemational  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Domier  Alert  Service  Bulletin  AS&- 
328-24-018,  dated  August  5, 1997,  or 
Domier  Alert  Service  Bulletin  ASB-328-24- 
021,  dated  November  25, 1997,  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  he  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  97-322, 
dated  Novemlier  20, 1997;  and  German 
airworthiness  directive  97-354,  dated 
December  18, 1997. 

(0  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  15, 1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25150  Filed  9-21-98;  8:45  am] 
BILUNO  OOOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-20-AD;  Amendment 
39-10792;  AD  98-20-20] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320-111, -211,  and -231  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-111,  -211,  and  -231  series 
airplanes,  that  requires  repetitive 
inspections  to  detect  missing  or  cracked 
bolts  and  fittings  of  the  frame-to- 
pressure-floor  connection;  and 
corrective  actions,  if  necessary.  This 
amendment  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspections  of  the  affected  fittings.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  fatigue  cracking  in 
the  bolts  and  fittings  of  the  frame-to- 
pressure-floor  connection,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-111,  -211,  and  -231  series 
airplanes  was  published  in  the  Federal 
Register  on  April  14, 1998  (63  FR 
18153).  That  action  proposed  to  require 
repetitive  inspections  to  detect  missing 
or  cracked  bolts  and  fittings  of  the 
frame-to-pressure-floor  connection;  and 
corrective  actions,  if  necessary.  That 
action  also  proposed  to  provide  for 
optional  terminating  action  for  the 
repetitive  inspections  of  the  affected 
fittings. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Request  To  Allow  Flight  With  Known 
Cracks 

One  commenter  requests  that  the  FAA 
allow  flight  of  the  airplane  with  known 
cracks.  The  commenter  states  that  the 
structure  of  Airbus  Model  A320  series 
airplanes  is  classified  as  damage 
tolerant.  The  commenter  also  states  that 
it  has  defined  a  certain  number  of  flights 
that  allows  continued  operation  with  a 
cracked  or  broken  part,  depending  on 
the  measured  crack  length  and  number 
of  cracked  bolts  detected. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  allow  flight  of 
an  airplane  with  known  cracks.  It  is  the 
FAA's  policy  to  require  repair  of  known 
cracks  prior  to  further  flight,  except  in 
certain  cases  of  imusual  need  (discussed 
below).  This  poUcy  is  based  on  the  fiact 
that  such  damaged  airplanes  do  not 
conform  to  the  FAA  certificated  type 
design,  and  therefore,  are  not  airworthy 
until  a  properly  approved  repair  is 
incorporated.  While  recognizing  that 
repair  deferrals  may  be  necessary  at 
times,  the  FAA's  policy  is  intended  to 
minimize  adverse  human  factors 
relating  to  the  lack  of  reliability  of  long- 
term  repetitive  inspections,  which  may 


reduce  the  safety  of  the  type  certificated 
design  if  such  repair  deferrals  are 
practiced  routinely. 

Additionally,  the  FAA's  poUcy 
applies  to  airplanes  certificated  to 
damage  tolerance  evaluation  regulations 
as  well  as  those  not  so  certificated.  The 
FAA  finds  that  the  commenter's 
statement  that  "the  Airbus  Model  A320 
airplane  structure  is  classified  as 
damage  tolerant"  is  not  relevant  to  the 
application  of  the  FAA's  policy  in  this 
regard. 

The  FAA's  poUcy  regarding  flight 
with  known  cracks  does  allow  deferral 
of  repairs  in  certain  cases,  if  there  is  an 
unusual  need  for  a  temporary  deferral. 
Unusual  needs  include,  among  other 
things,  such  circmnstances  as  legitimate 
difficulty  in  acquiring  parts  to 
accomplish  repairs.  Under  such 
conditions,  the  FAA  may  allow 
temporary  deferral  of  the  repair,  subject 
to  a  stringent  inspection  program 
acceptable  to  the  FAA.  However,  since 
the  FAA  is  not  aware  of  any  unusual 
need  for  repair  deferral  in  regard  to  this 
AD.  the  FAA  finds  that  the  compliance 
times  specified  in  the  final  rule  are 
adequate  to  allow  operators  to  acquire 
parts  to  have  on  hand  in  the  event  that 
a  crack  is  detected  during  an  inspection. 
Therefore,  the  FAA  has  determined  that, 
due  to  safety  implications  and 
consequences  associated  with  such 
cracking,  any  subject  bolt  or  fitting  that 
is  found  to  be  cracked  or  broken  must 
be  repaired  or  modified  prior  to  further 
flight.  No  change  to  the  final  rule  is 
necessary. 

Request  To  Reference  Earlier  Airbus 
Service  Bulletins  as  Terminating  Action 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  reference 
Airbus  Service  Bulletin  A320-53-1015, 
dated  December  12, 1995,  and  Revision 
1,  dated  July  25, 1995.  as  additional 
sources  of  service  information  for 
accomplishment  of  the  optional 
terminating  action.  The  FAA  concurs. 
The  FAA  finds  that  the  procedures 
specified  in  the  earlier  revisions  of  the 
subject  service  bulletin  are  essentially 
identical  to  those  specified  in  Revision 
02  of  the  service  bulletin  (which  was 
referenced  in  the  NPRM  as  the 
appropriate  soiut:e  of  service 
information  for  accomplishment  of  the 
optional  terminating  action).  Therefore, 
the  FAA  has  revised  the  final  rule  to 
include  a  new  NOTE  to  specify  that 
reinforcement  of  the  fitting  prior  to  the 
effective  date  of  this  AD,  in  accordance 
with  the  earlier  revisions  of  the  subject 
service  bulletin,  is  considered 
acceptable  for  compliance  with  the 
reinforcement  specified  in  paragraphs 
(a)(2)  and  (b)  of  this  AD. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  5  Model 
A320-111,  -211,  and  -231  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,700.  or 
$540  per  airplane,  per  inspection  cycle. 

The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD 
action,  it  would  take  approximately  119 
work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  would  be 
approximately  $12,920  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  action  would 
be  $20,060  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-26    Aiifous  Industrie:  Amendment 
39-10792.  Docket  98-NM-20-AD. 

Applicability:  Model  A320-111.  -211,  and 
-231  series  airplanes;  as  listed  in  Airbus 
Service  Bulletin  A320-53-1083,  Revision  2, 
dated  August  28. 1997;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  bolts  and  fittings  of  the  frame-to-pressure- 
floor  connection,  which  could  result  in 
reduced  stmctural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracked  or  missing  bolts  and  fittings  of 
the  frame-to-pressure-floor  connection  at 
frames  43  and  44,  in  accordance  with  Airbus 
Service  Bulletin  A320-53-1083,  Revision  2, 
dated  August  28, 1997.  If  no  crack  is 
detected,  repeat  the  detailed  visual 


inspection  thereafter  at  intervals  not  to 
exceed  5,100  flight  cycles. 

(1)  If  any  bolt  is  found  to  be  cracked  or 
missing  during  any  inspection  required  by 
paragraph  (a)  of  this  AD,  prior  ta  further 
flight,  replace  the  bolt  with  a  new  bolt  in 
accordance  with  the  service  bulletin.  Repeat 
the  detailed  visual  insfiection  thereafter  at 
intervals  not  to  exceed  5,100  flight  cycles. 

(2)  If  any  fitting  is  found  to  be  cracked 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  fli^t, 
accomplish  the  actions  specified  in 
paragraph  (b)  of  this  AD  for  the  cracked 
fitting  and  its  corresponding  bolts  and 
fuselage  frame,  in  accordance  with  Airbus 
Service  Bulletin  A320-53-1015,  Revision  02, 
dated  July  17, 1997. 

(b)  Reinforcement  of  the  fitting  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1015,  Revision  02,  dated  July  17, 
1997,  constitutes  terminating  action  for  the 
requirements  of  this  AD  for  the  affected 
Fitting. 

Note  2:  Reinforcement  of  the  fitting 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A320-53-1015,  dated  December  12, 
1995,  or  Revision  1,  dated  July  25, 1995,  is 
considered  acceptable  for  compliance  with 
the  reinforcement  specified  in  paragraphs 
(a)(2)  and  (b)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frtim  the  International  Branch, 
ANM-116. 

(d)  Special  flight  piermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1083,  Revision  2,  dated  August  28, 
1997.  The  reinforcement,  if  accomplished, 
shall  be  done  in  accordance  with  Airbus 
Service  Bulletin  A320-S3-1015,  Revision  02, 
dated  July  17, 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-316- 
110(B),  dated  October  22, 1997. 


(f)  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  15, 1998. 
Dancll  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  98-25149  Filed  9-21-98;  8:45  am) 
MLUNQ  CODE  4910-13-U    - 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  Oft-NM-256-AD;  Amendment 
39-10791;  AD  98-20-25] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
100  series  airplanes.  This  action 
requires  repetitive  inspections  to  detect 
cracking  of  the  outer  chord  of  the  Body 
Station  (BS)  1480  upper  and  lower 
bulkhead  and  longeron  splice  fitting, 
and  repair,  if  necessary.  Alternatively, 
this  action  requires  other  repetitive 
inspections  to  detect  cracking  of  the  BS 
1480  upper  and  lower  bulkhead, 
bulkhead  outer  chord,  web,  skin,  splice 
components,  and  lower  bulkhead/ 
stringer  interface;  and  modification  of 
the  skin  splice  plate,  the  outer  chord 
splice  fitting,  and  the  stringer  interface 
of  the  lower  bulkhead,  if  necessary.  This 
amendment  is  prompted  by  a  report 
indicating  that  fatigue  cracking  was 
foimd  in  the  outer  chord  of  the  BS  1480 
bulkhead  at  the  overwing  longeron 
splice,  and  that  the  longeron  splice 
fitting  was  completely  severed.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  BS  1480  bulkhead  outer 
chord  and  longeron  splice  fitting,  which 
could  result  in  reduced  structiu^l 
integrity  of  the  fuselage  and  the  inability 
to  carry  limit  load. 

DATES:  Effective  October  7. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  7, 
1998. 
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Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  23, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  E)ocket  No.  98-NM- 
256-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2776; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  received  a  report  indicating  that  a 
six-inch  fatigue  crack  was  foimd  in  the 
outer  chord  of  the  Body  Station  (BS) 
1480  bulkhead  at  the  overwing  longeron 
splice  on  a  Boeing  Model  747-100  series 
airplane.  The  report  also  indicated  that 
the  longeron  splice  fitting  was 
completely  severed.  The  effects  of  such 
fatigue  cracking  could  severely  reduce 
the  capability  of  the  overwing  longeron 
to  carry  lateral  load.  Such  fatigue 
cracking,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
fuselage  and  the  inability  to  carry  limit 
load. 

Explanation  of  Relevant  Service 
Infonnadon 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2390,  dated  July  31, 1997,  which 
describes  procedures  for  repetitive 
inspections  to  detect  cracking  of  the  BS 
1480  upper  and  lower  bulkhead, 
bulkhead  outer  chord,  web,  skin,  spUce 
components,  and  lower  bulkhpad/ 
stringer  interface;  and  repair,  if 
necessary.  The  alert  service  bulletin  also 
describes,  as  pari  of  a  certain  inspection 
plan,  procedures  for  modification  of  the 
skin  spUce  plate,  outer  chord  splice 
fitting,  and  the  stringer  interface  of  the 
lower  bulkhead.  Accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 


Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
detect  and  correct  fatigue  cracking  of  the 
BS  1480  bulkhead  outer  chord  and 
longeron  splice  fitting,  which  could 
result  in  reduced  structural  integrity  of 
the  fuselage  and  the  inability  to  carry 
limit  load.  This  AD  requires  either 
repetitive  detailed  visual  inspections  to 
detect  cracking  of  the  outer  chord  of  the 
BS  1480  upper  and  lower  bulkhead  and 
longeron  splice  fitting,  and  repair,  if 
necessary;  or  accomplishment  of  certain 
actions  specified  in  the  alert  service 
bulletin  described  previously,  except  as 
discussed  below. 

Difierences  Between  Proposed  Rule  and 
Alert  Service  Bulletin 

Operators  should  note  that  the  alert 
service  bulletin  applies  to  all  Boeing 
Model  747-100,  -200,  and  -300  series 
airplanes.  This  AD  only  applies  to 
Model  747-100  series  airplanes,  line 
positions  1  through  87  inclusive,  which 
have  a  different  configuration  of  the 
longeron  splice  fitting  than  later  Model 
747  series  airplanes.  The  severe  fatigue 
damage  that  prompted  the  FAA  to 
mandate  the  actions  required  by  this  AD 
has  only  been  observed  on  the  longeron 
spUce  fitting  and  outer  chord  of  the  BS 
1480  bulkhead  of  Model  747-100  series 
airplanes  having  line  positions  1 
through  87  inclusive.  As  discussed 
below,  the  FAA  is  currently  considering 
requiring  repetitive  inspections  and 
modification  of  the  upper  and  lower 
bulkhead  and  overwing  longeron  at  BS 
1480  for  all  Boeing  Model  747-100, 
-200,  and  -300  series  airplanes. 

In  addition,  although  the  alert  service 
bulletin  recommends  accomphshing  the 
inspection  prior  to  the  accumulation  of 
10,000  total  flight  cycles  or  within  1,000 
fUght  cycles  after  the  release  of  the  alert 
service  bulletin,  whichever  occurs  later, 
the  FAA  has  determined  that  such  a 
compliance  time  would  not  address  the 
identified  unsafe  condition  in  a  timely 
manner.  In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufactiu«r's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
inspection.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  compliance 
time  of  10,000  total  flight  cycles  or  45 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  for  initiating  the 
required  actions  to  be  warranted,  in  that 


it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Operators  also  should  note  that, 
although  the  alert  service  bulletin 
specifies  that  the  manufactiu«r  may  lie 
contacted  for  disposition  of  certain 
repeiir  conditions,  this  AD  requires  the 
repair  of  those  conditions  to  be 
accompUshed  in  accordance  with  a 
method  approved  by  the  FAA. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  further  rulemaking  action  to 
supersede  this  AD  to  require  inspections 
and  modification  of  the  upper  and  lower 
bulkhead  and  overwing  longeron  at  BS 
1480  for  all  Boeing  Model  747-100, 
-200,  and  -300  series  airplanes. 
However,  the  pleinned  compliance  time 
for  the  initial  inspection  and  installation 
of  the  modification  is  sufficiently  loi^ 
so  that  notice  and  opportunity  for  prior 
public  comment  will  be  practicable. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  shall  identify  the 
Rules  Docket  ntimber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
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in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-256-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regidation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 1 1034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  E)ocket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiecb  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWOFTTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-25  Boeing:  Amendment  39-10791. 
Docket  9d-NM-256-AD. 

Applicability:  Model  747-100  series 
airplanes,  line  positions  1  through  87 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject-to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  Body  Station  (BS)  1480  bulkhead  outer 
chord  and  longeron  splice  fitting,  which 
could  result  in  reduced  structural  integrity  of 
the  fuselage  and  the  inability  to  carry  limit 
load,  accomplish  the  following: 

(a)  Prior  to  the  acaunulation  of  10,000  total 
flight  cycles,  or  within  45  days  after  the 
e^ctive  date  of  this  AD.  whichever  occurs 
later,  accomplish  either  paragraph  (a)(1)  or 
(a)(2)  of  this  AD. 

(1)  Perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  longeron  splice  fitting 
at  BS  1480.  the  forward  side  of  the  outer 
chord  of  the  BS  1480  bulkhead  at  the 
longeron  splice  fitting  attachment  bolts,  and 
the  aft  side  of  the  outer  chord  of  the  BS  1480 
bulkhead  within  two  inches  above  the  outer 
chord  splice  fitting,  on  both  the  left  and  right 
sides  of  the  airplane. 

Note  2:  Figure  5  of  Boeing  Alert  Service 
Bulletin  747-53A2390,  dated  )uly  31, 1997, 
provides  an  exploded  view  of  the  structural 
components  of  the  splice  area  for  the  purpose 
of  parts  identification.  (However,  paragraph 
(a)(1)  of  this  AD  does  not  require  the 
inspection  described  in  Figure  5.) 

(i)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings. 

(ii)  Repeat  the  detailed  visual  inspection 
thereafter  at  intervals  not  to  exceed  250  flight 
cycles,  until  the  initial  inspection  required 
by  paragraph  (a)(2)  of  this  AD  is 
accomplished. 

(2)  Perform  detailed  visual  and  eddy 
current  inspections  to  detect  cracking  of  the 
upper  and  lower  bulkhead,  bulkhead  outer 


chord,  web,  skin,  splice  components,  and 
lower  bulkhead/stringer  interface,  in 
accordance  with  Figures  5  and  8  of  Boeing 
Alert  Service  Bulletin  747-53A2390,  dated 
July  31, 1997.  Additionally,  for  airplanes  on 
wUch  the  inspection  in  "Plan  B"  of  the 
service  bulletin  is  accomplished,  modify  the 
skin  splice  plate,  the  outer  chord  splice 
fitting,  and  the  stringer  interface  of  the  lower 
bulkhead,  in  accordance  with  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  Accomplishment  of  these 
actions  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(i)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
alert  service  bulletin,  except  as  provided  by 
paragraph  (b)  of  this  AD. 

(ii)  Repeat  the  inspections  thereafter  in 
accordance  with  the  flight  safety  inspection 
program  specified  in  Figures  1  and  3  of  the 
alert  service  bulletin. 

(b)  Where  the  alert  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain  repair 
conditions,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
ACO;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  paragraphs 
(a)(l)(i)  and  (b)  of  this  AD,  the  actions  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2390,  dated  July  31. 
1997.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Ri^ster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
October  7, 1998. 
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Issued  in  Renton,  Washington,  on 
September  15, 1998. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  98-25148  Filed  9-21-98;  8:45  am)  ' 

BILUNG  CODE  4910-19-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-307-AD;  Amendment 
39-10788;  AD  98-20-22] 

RIN  2120-AA64 

Airwortliiness  Directives;  Airtxis  Model 
A300,  A310,  and  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  EXDT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300, 
A310,  and  A300-600  series  airplanes, 
that  requires  repetitive  visual 
inspections  to  detect  cracked  or  broken 
door  stop  fittings  on  the  fuselage  frame 
of  the  forward  passenger  doors,  and 
replacement  of  any  cracked  or  broken 
fitting  with  a  new  fitting.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  cracked  or  broken 
door  stop  fittings  of  the  forward 
passenger  doors,  which  coidd  result  in 
failure  of  the  door  stop  fittings, 
consequent  reduced  structural  integrity 
of  the  door  support  structure,  and 
sudden  loss  of  cabin  pressure  in  the 
passenger  compartment. 
DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A300,  A310,  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  on  July  7, 1998  (63  FR  36622). 
That  action  proposed  to  require 
repetitive  visual  inspections  to  detect 
cracked  or  broken  door  stop  fittings  on 
the  fuselage  fi'ame  of  the  forward 
passenger  doors,  and  replacement  of  any 
cracked  or  broken  fitting  with  a  new 
fitting. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Delete  Proposed  Immediate 
Replacement  Requirement 

One  commenter  requests  that  the  FAA 
delete  the  requirement  for  immediate 
replacement  of  cracked  or  broken 
fittings  [as  required  by  paragraph  (b)  of 
the  proposed  AD).  The  commenter 
states  that  the  Master  Minimiun 
Equipment  List  (MMEL)  compliance 
times  referenced  in  Airbus  Service 
Bulletin  A300-53-6060  would  be 
sufficient,  since  Airbus  reports  of  single 
findings  are  rare.  The  commenter  also 
states  that  it  is  not  reasonable  for  the 
FAA  to  assiune  that  a  large  niunber  of 
fittings  are  on  the  verge  of  failure.  The 
commenter  states  that  allowing  aircraft 
to  operate  under  MMEL  compliance 
times  will  enable  it  to  schedule  repairs 
in  a  manner  which  minimizes 
operational  impact. 

The  FAA  does  not  conciu:  with  the 
commenter's  request  to  delete  the 
requirement  for  immediate  replacement 
of  any  cracked  or  broken  door  stop 
fittings.  It  is  the  FAA'^s  pohcy  to  require 
repair  of  known  cracks  prior  to  further 
flight  (except  in  certain  cases  of  unusual 
need).  This  poUcy  is  based  on  the  fact 
that  such  damaged  airplanes  do  not 
conform  to  the  FAA  certificated  type 
design,  and  therefore,  are  not  airworthy 
until  a  properly  approved  repair  is 
incorporated.  Further,  the  FAA 
considers  that  deferral  of  the 
compliance  time  for  accomplishment  of 
repairs,  as  specified  in  the  MMEL,  is  not 
appropriate  in  this  case,  since  to 
accomplish  the  inspection  the  airplane 
would  already  be  at  a  location  where 
such  repairs  can  be  made.  Therefore, 


such  repairs  would  be  expected  to  have 
a  minimal  impact  on  operation  of  the 
airplane.  No  change  to  the  final  rule  is 
necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  103  Model 
A300,  A3 10,  and  A30a-600  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  vnll  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$12,360,  or  $120  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-22    Airbus  Industrie:  Amendment 
39-10788.  Docket  97-NM-307-AD. 

Applicability:  All  Model  A300,  A310,  and 
A300-600  series  airplanes:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracked  or  broken 
door  stop  fittings  of  the  forward  passenger 
doors,  which  could  result  in  failure  of  the 
door  stop  fittings,  consequent  reduced 
structural  integrity  of  the  door  support 
structure,  and  sudden  loss  of  cabin  pressure 
in  the  passenger  compartment,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  the  total 
flight  cycles  specified  in  the  "Threshold" 
column  of  paragraph  l.B.(5]  of  the  Planning 
Information  of  Airbus  Service  Bulletin  A300- 
53-0309  (for  Model  A300  series  airplanes); 
A310-53-2087  (for  Model  A310  series 
airplanes);  or  A30O-53-606O  (for  Model 
A300-600  series  airplanes);  all  dated  March 
19, 1997;  as  applicable;  or  within  200  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Perform  a  visual  inspection  of  the  left 
and  right  forward  passenger  door  stop  fittings 
to  detect  cracked  or  broken  door  stop  fittings, 
in  accordance  with  the  applicable  service 
bulletin. 

(2)  Thereafter,  repeat  the  visual  inspection 
at  the  intervals  specified  in  the  "Intervals" 
column  of  paragraph  l.B.(5)  of  the  Planning 
Information  of  the  applicable  service 
bulletin. 


(b)  If  any  cracked  or  broken  door  stop 
fitting  is  detected  during  any  inspection 
required  by  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  prior  to  further  flight,  replace  the  door 
stop  fitting  with  a  new  fitting  in  accordance 
with  Airbus  Service  Bulletin  A300-53-0309 
(for  Model  A300  series  airplanes);  A310-53- 
2087  (for  Model  A310  series  airplanes);  or 
A300-53-6060  (for  Model  A300-600  series 
airplanes);  all  dated  March  19, 1997;  as 
applicable.  Thereafter,  repeat  the  visual 
inspections  at  the  intervals  sf>ecified  in  the 
"Intervals"  column  of  paragraph  l.B.(5)  of 
the  Planning  Information  of  the  applicable 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-53-0309, 
dated  March  19, 1997;  Airbus  Service 
Bulletin  A310-53-2087,  dated  March  19, 
1997;  or  Airbus  Service  Bulletin  A300-53- 
6060.  dated  March  19, 1997;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fit)m  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-124- 
223(B),  dated  June  4, 1997. 

(0  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  15, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25147  Filed  9-21-98;  8:45  am] 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DoeUM  No.  9»-NM-14-AD;  Amendment 
39-10789;  AD  98-20-23] 

RIN  2120^AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-100,  -200.  and  -300 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-6-100,  -200,  and  -300  series 
airplanes,  that  requires  a  one-time 
inspection  to  detect  discrepancies  in  the 
electrical  wiring  and  wiring  harness 
behind  the  lavatory,  and  corrective 
actions.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  chafing  of  electrical 
wiring,  which  coujd  result  in  severe 
overheating  of  the  wiring,  cons^uent 
smoke  in  the  flight  deck  and  cabin,  and 
possible  injury  to  flightcrew  or 
passengers. 
DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wing  Chan,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7511;  fax 
(516) 568-2716. 
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SUPPLEMEHTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-100,  -200,  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  April  2, 1998  (63  FR 
16174).  That  action  proposed  to  require 
a  one-time  inspection  to  detect 
discrepancies  in  the  electrical  wiring 
and  wiring  harness  behind  the  lavatory, 
and  corrective  actions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  requests  that  the 
compliance  time  for  the  one-time 
inspection  and  modification  be  changed 
from  the  proposed  9  months  to  5  years. 
The  commenter  states  that  each  of  its 
airplanes  would  have  to  use  weekend 
maintenance  slots  for  the  modification 
because  of  the  lengthy  down  time 
required  to  accomplish  the  proposed 
actions.  This  would  mean  the 
commenter  could  accomplish  two 
airplanes  per  week;  and  at  that  rate,  it 
would  take  6  months  of  weekends  to 
accomplish  the  entire  fleet.  Further,  the 
commenter  notes  that  the  proposed  9- 
month  compliance  time  would  result  in 
other  needed  maintenance/ 
modifications  being  neglected  during 
that  period.  The  commenter's  request  to 
extend  the  compliance  time  to  5  years 
is  based  on  the  merits  of  its  history  with 
the  airplane  model,  and  the  fact  that  the 
Bombardier  service  bulletin 
recommends  accompUshment  of  the 
service  bulletin  "at  the  operator's 
earliest  opportimity." 

The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time  to  5  years  since  the 
commenter  provided  no  technical 
justification  for  extending  the 
compliance  time.  Furthermore,  in 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  normal 
maintenance  schedules  for  timely 
accomplishment  of  the  inspection  and 
modification.  The  FAA  also  considered 
the  fact  that  the  referenced  Bombardier 
service  bulletin  (containing  the 
procedures  for  accomplishing  the 
required  actions)  has  been  available  to 
all  operators  of  the  Model  DHC-8-100, 
-200,  and  -300  series  airplanes  since 
April  1997;  therefore,  U.S.  operators 
have  had  ample  time  since  then  to 
consider  initiating  those  actions,  which 
this  AD  ultimately  mandates.  However, 
under  the  provisions  of  paragraph  (b)  of 


the  final  rule,  the  FAA  may  approve 
requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

Change  to  the  Rule 

The  FAA  has  revised  this  final  rule  to 
specify  the  manufactiu^r's  name  change 
from  de  Havilland  to  Bombardier. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  163  airplanes 
of  U.S.  registry  will  be  afi^ected  by  this 
proposed  AD.  It  will  take  approximately 
1  work  hour  per  airplane  to  accomplish 
the  required  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  this  figure,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $9,780,  or 
$60  per  airplane. 

It  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufactiu^r  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$195,600  or  $1,200  per  airplane. 

The  cost.impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-20-23    Bombardier,  Inc.  (Fonnerly  de 
Havilland,  Inc.]:  Amendment  39-10789. 
Docket  98-NM-14-AD. 
Applicability:  Model  DHC-8-100,  -200. 
and  -300  series  airplanes,  serial  numbers  003 
through  433  inclusive,  except  031.  408.  and 
413;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  electrical  wiring, 
which  could  result  in  severe  overheating  of 
the  wiring,  consequent  smoke  in  the  flight 
deck  and  cabin,  and  possible  injury  to 
flightcrew  or  passengers,  accomplish  the 
following: 
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(a)  Within  9  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
detect  discrepancies  in  the  electrical  wiring 
or  wiring  harness  located  behind  the 
lavatory,  in  accordance  with  Bombardier 
Service  Bulletin  S.B.  8-24-50,  dated  April 
25, 1997. 

(1)  If  no  discrepancy  is  found,  prior  to 
further  flight,  modify  the  wiring  harness  and 
the  lavatory  forward  panel,  in  accordance 
with  the  service  bulletin. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  repair  it  and  modify  the  wiring 
harness  and  the  lavatory  forward  panel,  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  altemaUve  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACX). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  S.B.  8-24- 
50,  dated  April  25, 1997.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Bombardier,  Inc., 
Bombardier  Regional  Aircraft  Division, 
Garratt  Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller  Directorate, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street.  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  suite  700. 
Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-97- 
14,  dated  July  22. 1997. 

(e)  This  amendment  becomes  effective  on 
October  27. 1998. 

Issued  in  Renton,  Washington,  on 
September  15, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25146  Filed  9-21-98;  8:45  am] 
BILUNO  CODE  W10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NIM-270-AD;  Amendment 
39-10787;  AD  98-20-21] 

RIN  212a-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8-80  Series 
Airplanes  Equipped  Witti  Heath  Tecna 
Aerospace  Extended  Special  Concept 
Interior  III  Installed  in  Accordance  With 
Supplemental  Type  Certificate 
SA4744NM 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  DC-9-B0  series  airplanes,  that 
requires  an  inspection  to  detect 
discrepancies  of  electrical  plugs  and 
receptacles  of  the  sidewall  lighting 
system  in  the  passenger  cabin,  and  to 
verify  that  the  ends  of  all  pins  and 
sockets  are  even  and  that  they  are  seated 
and  locked  into  place.  This  amendment 
also  requires  replacement  of  any 
discrepant  part  with  a  new  part,  and 
modification  of  the  electrical  wiring  and 
connectors  of  the  sidewall  Ughting 
system  in  the  passenger  cabin.  This 
amendment  is  prompted  by  reports  of 
failures  of  the  electrical  connectors  in 
the  sidewall  fluorescent  lighting,  which 
resulted  in  smoke  or  lighting 
interruption  in  the  passenger  cabin.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failures  of  the 
electrical  connectors,  which  could 
result  in  poor  socket/pin  contact, 
excessive  heat,  electrical  arcing,  and 
consequently,  connector  bumthrough 
and  smoke  in  the  passenger  cabin. 
DATES:  Effective  October  27, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi'om  Hexcel  Interiors  (formerly  Heath 
Tecna  Aerospace).  3225  Wobum  Street, 
Bellingham,  Washington  98226.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  S.  Oshiro.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2793; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  DC-9-80  series  airplanes  was 
published  in  the  Federal  Register  on 
April  24, 1997  (62  FR  19946).  That 
action  proposed  to  require  an  inspection 
to  detect  discrepancies  of  electrical 
plugs  and  receptacles  of  the  sidewall 
lighting  system  in  the  passenger  cabin, 
and  to  verify  that  the  ends  of  all  pins 
and  sockets  are  even  and  that  they  are 
seated  and  locked  into  place.  That 
action  also  proposed  to  require 
replacement  of  any  discrepant  part  with 
a  new  part,  and  modification  of  the 
electrical  wiring  and  connectors  of  the 
sidewall  lighting  system  in  the 
passenger  cabin. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Chie  commenter  states  that  it  does  not 
own  any  of  the  affected  airplanes  and, 
therefore,  is  imaffected  by  the  proposed 
rule. 

Requests  To  Withdraw  the  Proposal 

The  Air  Transport  Association  (ATA) 
of  America  states  that  a  member  airline 
will  have  accomplished  the 
modification  within  the  compliance 
times  specified  in  AD  95-08-04, 
amendment  39-9193  (60  FR  19348, 
dated  April  18, 1995).  and  that  the 
proposal  is  duplicative  in  nature.  (AD 
95-08-04  is  applicable  to  Model  DC-9- 
80  series  airplanes  and  Model  MD-88 
airplanes,  as  listed  in  McDonnell 
Douglas  MD-60  Service  Bulletin  33-99, 
dated  May  24, 1994.)  The  commenter 
states  that  it  already  initiated  plans  to 
accomplish  the  modification 
requirements  on  all  of  the  affected 
airplanes  in  its  fleet.  The  FAA  infers 
from  this  statement  that  the  commenters 
do  not  consider  that  the  actions  required 
by  the  proposed  rule  are  necessary  and 
that  the  commenters  request  the 
proposed  AD  be  withdrawn. 

llie  appUcability  in  AD  95-08-04  did 
not  include  those  airplanes  modified  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA4744NM.  Therefore, 
although  the  commenter  has  chosen  to 
comply  with  the  requirement  for  the 
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modification  specified  by  this  AD 
(which  is  identical  to  the  modification 
required  by  AD  95-08-04),  it  is  still 
necessary  to  issue  this  AD  to  address  the 
identified  luisafe  condition  for  airplanes 
modified  in  accordance  with  STC 
SA4744NM. 

Request  To  Evaluate  Other  Electrical 
Connectors 

The  Airline  Pilots  Association  (ALPA) 
supports  the  proposal  and 
accomplishment  of  the  modification  of 
the  connectors  of  the  side  wall  lighting 
to  minimize  the  possibility  of  connector 
failure  that  could  cause  arcing. 
However,  ALPA  is  concerned  that  other 
electrical  connectors  may  be  susceptible 
to  the  same  failiu«  mode  as  the 
discrepant  connectors  identified  in  the 
proposed  AD.  For  this  reason,  ALPA 
requests  the  FAA  to  evaluate  the  other 
connectors. 

The  FAA  acknowledges  the  concerns 
of  the  commenter.  However,  the  FAA 
does  not  consider  it  necessary  to 
evaluate  other  electrical  connectors  on 
these  airplanes  because  it  has  received 
no  information  of  a  recurring  problem 
on  other  electrical  connectors.  In 
addition,  the  FAA  does  not  consider 
that  this  AD  is  the  appropriate  context 
in  which  to  address  this  concern 
because  the  suggested  evaluations 
would  alter  the  actions  currently 
required  by  this  AD,  and  additional 
rulemaking  would  be  required.  In  light 
of  the  identified  unsafe  condition,  the 
FAA  finds  that  to  delay  this  action 
would  be  inappropriate.  No  change  has 
been  made  to  the  final  rule. 

Limiting  the  Applicability 

Since  the  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM),  the  FAA 
finds  that  it  is  necessary  to  revise  the 
final  rule  to  reflect  a  change  in  the 
applicability.  After  issuance  of  the 
NPRM,  the  FAA  approved  Revision  C, 
dated  October  27, 1997,  of  Heath  Tecna 
Drawing  List  HPD-DL-34.  (Revision  A, 
dated  March  7, 1989,  and  Revision  B, 
dated  February  16, 1990,  are  considered 
to  be  FAA-approved  drawing  fists  for 
installation  of  the  Heath  Tedma 
Aerospace  Extended  Special  Concept 
Interior  III,  approved  under  STC 
SA4744NM.)  Revision  C  incorporates 
corrective  design  changes  into  the  ESQ 
in  electrical  installation  such  that  the 
potential  unsafe  condition  is  eliminated. 
Therefore,  if  the  actions  specified  by 
Revision  C  have  been  accompUshed,  it 
is  unnecessary  to  comply  with  the 
requirements  of  this  AD.  In  light  of  this, 
the  applicability  of  this  final  rule  has 
been  revised  to  include  only  those 
airplanes  on  which  the  installation  was 
accomplished  in  accordance  with 


Revision  A  or  B  of  the  previously 
referenced  drawing  list,  and  to  exclude 
those  airplanes  on  which  the 
installation  was  accompUshed  in 
accordance  with  Revision  C  of  the 
drawing  hst. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  28 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  28  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  75  work  hours  (which 
includes  access  and  functional  check) 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu.  Required  parts 
will  cost  approximately  $1,700  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $173,600,  or  $6,200  per 
airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ect8  inl4  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

B8-20-21    McDonnell  Douglas:  Amendment 
39-10787.  Docket  96-NM-270-AD. 

Applicability:  Model  DC-9-80  series 
airplanes,  equipped  with  Heath  Tecna 
Aerospace  Extended  Special  Concept  Interior 
III  installed  in  accordance  with  Revision  A, 
dated  March  7, 1989,  or  Revision  B,  dated 
February  16, 1990.  of  Heath  Tecna  Drawing 
List  HPD-DL-34.  as  approved  under 
Supplemental  Type  Certificate  SA4744NM: 
certificated  in  any  category.  This  AD  does  not 
apply  to  airplanes  on  which  Heath  Tecna 
Aerospace  Extended  Spacial  Concept  Interior 
in  was  installed  in  accordance  with  Revision 
C.  dated  October  27, 1997,  of  Heath  Tecna 
Drawing  List  HPD-DL-34. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
altemaUve  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  foilures  of  the  electrical 
connectors,  which  could  result  in  poor 
socket/pin  contact,  excessive  heat,  electrical 
aricing.  and  consequently,  connector 
bumthrough  and  smoke  in  the  passenger 
cabin,  accomplish  the  following: 

(a)  Within  12  months  after  the  efiective 
date  of  this  AD,  accopuplish  paragraph  (a)(1) 
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and  (a)(2)  of  this  AD.  in  accordance  with 
Heath  Tecna  Service  Bulletin  H0655-33-01, 
dated  March  28.  1996. 

(1)  Perform  a  visual  inspection  to  detect 
discrepancies  (i.e..  damage,  bum  marks,  and 
black  or  brown  discoloration)  of  the  electrical 
plugs  and  receptacles  of  the  sidewall  lighting 
system  in  the  passenger  cabin,  and  to  verify 
that  the  ends  of  all  pins  and  sockets  are  even 
and  that  they  are  seated  and  locked  into 
place,  in  accordance  with  the  service 
bulletin.  If  any  discrepancy  is  detected,  prior 
to  further  flight,  replace  the  discrepant  part 
with  a  new  part  in  accordance  with  the 
service  bulletin. 

(2)  Modify  the  electrical  wiring  and 
connectors  of  the  sidewall  lighting  system  in 
the  passenger  cabin  in  accordance  with 
paragraph  2.H.  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Heath  Tecna  Service  Bulletin  H0655- 
33-01,  dated  March  28, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51.  Gopies  may  be  obtained  from  Hexcel 
Interiors  (formerly  Heath  Tecna  Aerospace), 
3225  Wobum  Street,  Bellingham, 
Washington  98226.  Gopies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OHice  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
October  27, 1998. 

Issued  in  Renton,  Washington,  on 
September  15, 1998. 

Darrell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25145  Filed  9-21-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  732,  734,  740, 742, 743, 
748, 750, 752,  770, 772,  and  774 

[Docket  No.  98091 1233-8233-01] 

RiN  0694-AB80 

Encryption  Items 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
Export  Administration  Regulations 
(EAR)  by  clarifying  controls  on  the 
export  and  reexport  of  encryption  items 
(EI)  controlled  for  "EI"  reasons  on  the 
Commerce  Control  List.  This  rule 
incorporates  public  comments  on  an 
interim  rule  published  in  the  Federal 
Register  on  December  30, 1996,  and 
implements  new  licensing  policies  for 
general  purpose  non-recoverable  non- 
voice  encryption  commodities  or 
software  of  any  key  length  for 
distribution  to  banks  and  financial 
institutions  in  specified  countries. 
DATES:  Effective  Date:  This  rule  is 
effective  September  22, 1998. 
Comments:  Comments  on  this  rule  must 
be  received  on  or  before  November  6, 
1998. 

ADDRESSES:  Written  comments  on  this 
rule  should  be  sent  to  Nancy  Crowe, 
Regulatory  Policy  Division,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lewis,  Office  of  Strategic  Trade 
and  Foreign  Policy  Controls,  Bureau  of 
Export  Administration,  Telephone: 
(202) 482-0092. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30, 1996,  the  Bureau  of 
Export  Administration  (BXA)  published 
in  the  Federal  Register  (61  FR  68572)  an 
interim  rule  that  exercises  jurisdiction 
over,  and  imposes  new  combined 
national  security  and  foreign  policy 
controls  on,  certain  encryption  items 
that  were  on  the  United  States 
Munitions  List,  consistent  with 
Executive  Order  (E.O.)  13026  and 
pursuant  to  the  Presidential 
Memorandum  of  that  date,  both  issued 
by  President  Clinton  on  November  15, 
1996. 

BXA  received  comments  bom  45 
commenters,  and  the  comments  fall  into 
three  broad  categories:  general  concerns 
and  objections  to  the  policy  embodied 
in  the  regulations;  recommendations  for 


specific  changes  or  clarifications  to  the 
regulations  that  are  consistent  with  the 
broad  encryption  policy  implemented  in 
the  December  30  rule;  and 
recommendations  for  additional 
changes  to  encryption  policy. 

Suggestions  for  Changes  to  Clarify 
Existing  Policy 

A  number  of  commenters  provided 
specific  suggestions  for  changes  or 
clarifications  which  are  consistent  with 
the  intent  of  the  policy  and  which 
would  streamline  or  improve  the 
regulations.  Many  of  these  suggestions 
are  implemented  in  this  rule,  such  as 
clarifying  that  the  tools  of  trade 
provisions  of  License  Exception  TMP 
and  License  Exception  BAG  apply 
globally  and  clarifying  that  anti-virus 
software  does  not  require  a  license  for 
export. 

Several  commenters  asked  the 
Department  of  Commerce  to  adopt 
exemptions  to  license  requirements 
which  were  available  for  encryption 
exporters  under  §  123.16(b)(2)  and  (b)(9) 
of  the  International  Traffic  and  Arms 
Regulations  (ITAR),  such  as  those  which 
allowed  the  export  of  components  to  a 
U.S.  subsidiary  or  which  allowed  the 
export  of  spare  parts  and  components 
without  a  license  for  an  already 
approved  sale.  This  rule  adds  these  new 
provisions  under  License  Exception 
TMP,  making  them  applicable  to 
encryption  controlled  items  as  well  as 
other  items  eligible  for  TMP  treatment. 

Two  commenters  asked  that  the 
regulations  clarify  that  the  ITAR 
licensing  policy  for  equipment  specially 
made  for  and  Ihnited  to  the  encryption 
of  interbanking  transactions  had  not 
changed  with  the  transfer  of  jurisdiction 
of  encryption  products  to  the 
Department  of  Commerce.  This  interim 
rule  clarifies  that  this  equipment  is  not 
subject  to  EI  controls. 

Several  commenters  recommended  a 
number  of  changes  to  the  Key  Escrow 
Product  and  Agent  criteria  found  in 
Supplement  Nos.  4  and  5  part  to  742  of 
the  EAR.  These  recommendations  were 
to  simplify  the  criteria,  and  to  modify 
some  of  the  specific  prescriptions  to 
allow  for  greater  flexibility  and  variation 
on  the  part  of  exporters.  Many 
commenters  found  the  criteria  too 
biueaucratic  and  legalistic  to  help 
advance  U.S.  encryption  policy  goals, 
while  others  noted  that  the  criteria  were 
still  overly  focused  on  key  escrow  and 
not  consistent  with  the  broader 
approach  to  key  recovery  found 
elsewhere  in  the  regulation.  Several 
commenters  also  encoiu^ged  the 
administration  to  make  clear  that  it  had 
moved  beyond  key  escrow  to  key 
recovery  in  its  policy.  One  commenter 
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focused  on  weaknesses  and  omissions 
found  in  the  key  escrow  product  and 
agent  criteria  found  in  Supplement  Nos. 
4  and  5  to  part  742  of  the  EAR,  and 
provided  suggested  additions  to  the 
criteria  to  make  them  more  consistent 
with  emerging  business  practices.  The 
criteria  specified  in  Supplement  Nos.  4 
and  5  were  discussed  extensively  with 
industry  prior  to  publication  of  the 
December  30  interim  rule,  and  the  rule 
reflects  these  discussions.  However, 
BXA  continues  to  look  for  ways  to 
streamline  the  criteria,  and  will  address 
revisions  in  a  future  regulation. 

Several  commenters  expressed 
concerns  over  the  longer  processing 
time  required  for  licenses  at  the 
Department  of  Commerce.  Some 
commenters  noted  that  the  involvement 
of  E)epartments  of  Energy  and  State,  the 
Arms  Control  and  Disarmament  Agency 
and  other  agencies  which  did  not 
review  license  applications  for 
encryption  products  submitted  to  the 
Department  of  State  added  unnecessary 
levels  of  review  and  caused 
unwarranted  delays.  BXA  is  continuing 
to  work  with  other  reviewing 
Departments  and  Agencies  to  ensiue 
expeditious  review  of  encryption 
license  applications.  Many  commenters 
noted  that  the  requirements  for  a 
Department  of  Commerce  license  were 
substantially  greater  than  what  was 
required  at  the  Department  of  State.  The 
Department  of  Conunerce,  for  example, 
requires  an  end-use  certificate  to  be 
obtained  for  some  destinations  before 
approving  an  export;  the  Department  of 
State  did  not  and  exporters  question  the 
need  for  this  change.  Other  commenters 
noted  that  the  Department  of  State 
licensing  system  was  more  flexible  and 
faster  for  approvals  of  distribution  and 
manufacturing  arrangements.  The 
Department  of  Commerce  has  no 
equivalent  licenses,  but  is  reviewing  the 
possibility  of  such  licenses.  Many  oral 
conunents  received  since  the  close  of 
the  comment  period  note  that  unlike  the 
Department  of  State,  the  Department  of 
Conunerce  does  not  allow  licenses  to  be 
amended,  so  that  if  an  exporter  has,  for 
example,  a  license  which  allows  him  to 
ship  to  thirty  countries  and  wishes  to 
add  one  more,  the  Department  of 
Commerce  requires  submission  of  an 
entire  new  Ucense  while  the  Department 
of  State  was  content  with  a  simple  letter 
noting  the  requested  change.  This  rule 
will  now  allow  the  addition  of  comitries 
to  an  Encryption  Licensing  Arrangement 
by  letter.  BXA  imderstands  industry 
concerns  about  the  license  process 
under  the  EAR,  and  continues  to  look 
for  ways  to  streamline  the  process. 


Additional  Recommendations  fin* 
Changes  to  Encryption  Policy 

A  nimiber  of  commenters  asked  that 
the  Administration  revisit  a  number  of 
decisions  made  in  the  coiuse  of  the 
development  of  the  encryption  policy  as 
reflected  in  the  December  30  interim 
rule.  Several  asked  that  we  reconsider 
and  liberalize  the  treatment  of 
Cryptographic  Application  Program 
Interface.  Others  questioned  the 
addition  of  "defense  services"  controls 
similar  to  that  contained  in  the  ITAR 
(which  prohibits  U.S.  persons  from 
assisting  foreign  entities  from 
developing  their  own  indigenous 
encryption  products).  Several 
commenters  objected  to  the  structure  of 
License  Exception  KMI  for  non- 
recoverable  56  bit  products,  with  its 
requirement  for  a  review  every  six 
months.  Other  commenters  also  called 
for  a  reversal  of  the  decision  to  exempt 
transferred  encryption  items  from 
normal  Department  of  Conunerce 
regulatory  practices.  Finally,  several 
commenters  recommended  that  the 
licensing  criteria  and  License 
Exceptions  applicable  to  other  dual-use 
items  be  fully  applicable  to  encryption 
products,  such  as  considerations  of 
foreign  availability,  the  de  minimis 
content  exclusion,  public  domain 
treatment  and  the  use  of  License 
Exceptions.  This  rule  focuses  on 
clarifications  to  existing  encryption 
poUcy. 

Based  on  public  comments  to  the 
December  30  interim  rule,  this  interim 
rule  specifically  makes  the  following 
changes: 

—In  §§  732.2(d)  and  732.3(e)(2),  makes 
editorial  corrections  to  clarify  that 
encryption  items  controlled  for  "EI" 
reasons  imder  ECCNs  5A002,  5D002 
and  5E002  are  not  eligible  for  De 
Minimis  treatment. 
— In  §  734.2,  clarifies  that  downloading 
or  causing  the  downloading  of 
encryption  source  code  and  object 
code  in  Canada  is  not  controlled  and 
does  not  require  a  license. 
— In  §  740.6,  clarifies  that  letters  of 
assurance  required  for  exports  under 
License  Exception  TSR  may  be 
accepted  in  the  form  of  a  letter  or  any 
other  written  communication  from  the 
importer,  including  communications 
via  facsimile. 
— §  740.8  is  also  amended  by  adding  a 
new  paragraph  to  authorize,  after  a 
one-time  technical  review,  exports 
and  reexports  luider  License 
Exception  KMI  of  non-recoverable 
financial-specific  encryption  software 
(which  is  not  eUgible  under  the 
provisions  of  License  Exception  TSU 
for  mass  market  software,  such  as  SET 


or  similar  protocols)  and  commodities 
of  any  key  length  that  are  restricted  by 
design  (e.g..  highly  field-formatted 
■  with  validation  procedures,  and  not 
easily  diverted  to  other  end-uses)  for 
financial  applications  to  secure 
financial  transactions,  for  end-uses 
such  as  financial  transfers  or 
electronic  commerce.  No  business  and 
marketing  plan  to  develop,  produce, 
or  market  encryption  items  with 
recoverable  features  is  required.  Such 
exports  and  reexports  are  eligible  to 
all  destinations  except  Cuba,  Iran, 
Iraq,  Libya,  North  Korea,  Sudan  and 
Syria.  Conforming  changes  are  also  - 
made  in  §  742.15. 

— §  740.8  is  also  amended  to  authorize, 
after  a  one  time  review,  exports  and 
reexports  under  License  Exception 
KMI  of  general  purpose  non- 
recoverable  non-voice  encryption 
commodities  or  software  of  any  key 
length  for  distribution  to  banks  and 
financial  institutions  (as  defined  in 
part  772  of  the  EAR)  in  destinations  . 
listed  in  new  Supplement  No.  3  to 
part  740.  provided  the  end-use  is 
limited  to  secure  business  financial 
commimications  or  transactions  or 
financial  communications/ 
transactions  between  the  bank  or 
financial  institution  and  its 
customers.  No  customer  to  customer 
communications  or  transactions  are 
permitted.  Software  and  commodities 
that  have  already  received  a  one-time 
technical  review  through  a 
classification  request  or  have  been 
licensed  for  export  under  an 
Encryption  Licensing  Arrangement  or 
a  license  are  eligible  for  export  to 
banks  and  financial  institutions  under 
License  Exception  KMI  without  an 
additional  one-time  technical  review. 
Note  that  no  business  or  marketing 
plan  is  required.  Conforming  changes 
are  also  made  in  §  742.15.  Software 
and  commodities  that  have  already 
been  approved  under  an  Encryption 
Licensing  Arrangement  to  banks  in 
specified  countries  may  now  be 
exported  or  reexported  to  other  banks 
and  financial  institutions  in  those 
coimtries  under  the  same  Encryption 
Licensing  Arrangement. 

— ^In  §  740.9,  removes  the  reference  to 
Country  Group  D:l.  With  this  change, 
commodities  and  software  are  eUgible 
for  export  under  the  tools  of  trade 
provisions  of  License  Exception  TMP 
to  all  destinations  except  countries 
listed  in  country  group  E:2  or  Sudan. 
This  also  clarifies  that  encryption 
software  controlled  for  EI  reasons 
under  ECCN  5D002  may  be  pre- 
loaded on  a  laptop  and  temporarily 
exported  under  the  tools  of  trade 
provisions  of  License  Exception  TMP 
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to  most  countries,  including  those 
listed  in  Country  Group  D:l. 

— Also  in  §  740.9,  adds  a  new  paragraph 
(a)(2)(ix)  to  authorize  under  License 
Exception  TMP  the  export  of 
components,  parts,  tools  or  test 
equipment  exported  by  a  U.S.  person 
to  its  subsidiary,  affiliate  or  facility  in 
a  country  in  Country  Group  B  that  is 
owned  or  controlled  by  the  U.S. 
person,  if  the  components,  part,  tool 
or  test  equipment  is  to  be  used  for 
manufacture,  assembly,  testing, 
production  or  modification,  provided 
that  no  components,  parts,  tools  or 
test  equipment  or  the  direct  product 
of  such  components,  parts,  tools  or 
test  equipment  are  transferred  or 
reexported  to  a  coiuitry  other  than  the 
United  States  from  such  subsidiary, 
aHiliate  or  facility  without  a  license  or 

_  other  authorization  from  BXA. 

— In  §  740.11,  excludes  items  controlled 
for  EI  reasons  from  eligibility  under 
the  International  Safeguards 

[>rovisions  of  License  Exception  GOV. 
n  §  740.14,  clarifies  existing 
provisions  of  License  Exception  BAG 
to  distinguish  temporary  from 
permanent  exports  and  imposes  a 
restriction  on  the  use  of  BAG  for 
exports  or  reexports  of  El-controlled 
items  to  terrorist  supporting 
destinations  or  by  persons  other  than 
U.S.  citizens  and  permanent 
residents. 

— New  Supplement  No.  3  to  part  740  is 
added  to  list  the  countries  eligible  to 
receive  under  License  Exception  KMI 
general  purpose  non-recoverable  non- 
voice  encryption  commodities  or 
software  of  any  key  length  for 
distribution  to  banks  and  financial 
institutions. 

—In  §  742.15,  adds  40-bit  DES  as  being 
ebgible  for  consideration  under  the 
15-day  review,  for  mass-market 
eligibility,  subject  to  the  additional 
criteria  listed  in  Supplement  No.  6  to 

E art  742. 
1  §  742.15(b)(1),  clarifies  that 
subsequent  bundling,  updates  or 
releases  may  be  exported  and 
reexported  under  applicable 
provisions  of  the  EAR  without  a 
separate  one-time  technical  review  so 
long  as  the  functional  encryption 
capacity  of  the  originally  reviewed 
mass-market  encryption  software  has 
not  been  modified  or  enhanced. 
— New  paragraph  (b)(4)  is  added  to 
§  742.15  to  authorize  exports  and 
reexports  under  an  Encryption 
Licensing  Arrangement  of  general 
purpose  non  recoverable,  non-voice 
encryption  commodities  and  software 
of  any  key  length  for  use  by  banks/ 
financial  institutions  as  defined  in 
part  772  of  the  EAR  in  all  destinations 


except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Syria  and  Sudan.  No  business 
or  marketing  plan  is  required.  Exports 
and  reexports  for  the  end-uses  to 
sectue  business  financial 
commiuiications  or  between  the  bank 
and/or  financial  institution  and  its 
customers  will  receive  favorable 
consideration.  No  customer  to 
customer  communications  or 
transactions  are  eligible  under  the 
Encryption  Licensing  Arrangement. 
— In  Supplement  No.  4  to  part  742, 
paragraph  (3),  revises  "reasonable 
firequency"  to  "at  least  once  every 
three  hoius"  to  resolve  the  ambiguity 
on  how  often  the  output  must  identify 
the  key  recovery  agent  and  material/ 
information  required  to  decrypt  the 
ciphertext. 

— In  Supplement  No.  4  to  part  742, 
paragraph  (6)(i),  clarifies  that  the  U.S. 
government  must  be  able  to  obtain  the 
key(s)  or  other  material/information 
needed  to  decrypt  all  data,  without 
restricting  the  means  by  which  the 
key  recoverable  products  allow  this. 

— In  Supplement  No.  6  to  part  742  for 
7-day  mass-market  classification 
requests,  clarifies  that  a  copy  of  the 
encryption  subsystem  source  code 
may  be  used  instead  of  a  test  vector 
to  determine  eligibility  for  License 
Exception  TSU  for  mass  market 
software. 

— In  §  743.1,  requires  reporting  under 
the  Wassenaar  Arrangement  for  items 
controlled  under  ECCNs  5A002  and 
5D002  when  exported  under  specific 
provisions  of  License  Exception  KMI. 
This  is  not  a  new  reporting 
requirement,  but  replaces  and 
narrows  the  scope  of  the  reporting 
requirement  under  the  Encryption 
License  Arrangement  for  financial- 
specific  commodities  and  software 
and  general  purpose  non-recoverable 
non-voice  encryption  commodities 
and  software  of  any  key  length  for 
distribution  to  banks  and  financial 
institutions  that  are  eligible  for 
License  Exception  KMI. 

—In  §§  748.9  and  748.10,  clarifies  a 
long-standing  policy  that  no  support 
documentation  is  required  for  exports 
of  technology  or  software,  and  it 
removes  the  requirement  for  such 
support  dociunentation  for  exports  of 
technology  or  software  to  Bulgaria, 
Czech  Republic,  Hungary,  Poland, 
Romania,  or  Slovakia.  This  rule  also 
exempts  from  support  documentation 
requirements  all  encryption  items 
controlled  under  ECCNs  5A002, 
5B002,  5D002  and  5E002.  This 
conforms  with  the  practice  under  the 
ITAR  prior  to  December  30, 1996. 


— In  §  750.7,  allows  requests  to  add 
coimtries  of  destination  to  Encryption 
Licensing  Arrangements  by  letter. 
— ^In  §  752.3,  excludes  encryption  items 
controlled  for  EI  reasons  from 
eligibility  for  a  Special 
Comprehensive  License. 
— In  §  770.2,  adds  a  new  interpretation 
to  clarify  that  encryption  software 
controlled  for  EI  reasons  imder  ECCN 
5D002  may  be  pre-loaded  on  a  laptop 
and  exported  under  the  tools  of  trade 
provision  of  License  Exception  TMP 
or  the  personal  use  exemption  imder 
License  Exception  BAG,  subject  to  the 
terms  and  conditions  of  such  License 
Exceptions. 
— In  part  772,  adds  new  definitions  for 
"bank",  "effective  control", 
"encryption  licensing  arrangement", 
and  "financial  institution". 
— In  Supplement  No.  1  to  part  774, 
Category  5 — ^Telecommunications  and 
Information  Security  is  amended  by 
revising  ECCN  5A002  to  authorize 
exports  of  components  and  spare 
parts  under  License  Exception  LVS, 
provided  the  value  of  each  order  does 
not  exceed  $500  and  the  components 
and  spare  parts  are  destined  for  items 
previously  authorized  for  export,  and 
to  clarify  that  equipment  for  the 
encryption  of  interbanking 
transactions  is  not  controlled  imder 
that  entry. 
— Revises  the  phrase  "up  to  56-bit  key 
length  DES"  where  it  appears  to  read 
"56-bit  DES  or  equivalent",  and 
makes  other  editorial  changes. 
Note  that  this  rule  does  not  affect 
exports  or  reexports  authorized  under 
licenses  issued  prior  to  the  effective 
date  of  this  rule. 

Several  commenters  also  noted  that 
the  exemptions  foimd  under  §  125.4(b) 
of  the  ITAR  should  be  implemented  in 
the  EAR.  Most  of  the  exemptions  found 
in  §  125.4(b)  of  the  ITAR  are  already 
available  under  existing  provisions  of 
the  EAR.  For  example,  §  125.4(b)(4)  of 
the  ITAR  authorizes  exports  without  a 
license  of  copies  of  technical  data^ 
previously  authorized  for  export.  The 
EAR  has  no  restrictions  on  the  number 
of  copies  sent  to  a  consignee  authorized 
to  receive  technology  under  license  or  a 
License  Exception.  Section  125.4(b)(5) 
authorizes  exports  without  a  license  of 
technical  data  in  the  form  of  basic 
operations,  maintenance,  and  training 
information  relating  to  a  defense  article 
lawfully  exported  or  authorized  for 
export  provided  the  technical  data  is  for 
use  by  the  same  recipient.  Further, 
Section  125.4(2)  authorizes  exports  of 
technical  data  in  furtherance  of  a 
manufacturing  license  or  technical 
assistance  agreement.  License  Exception 
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TSU  for  operation  technology  and 
software  (see  §  740. 13  of  the  EAR) 
authorizes  the  export  and  reexport  of 
the  miniTniiin  technology  necessary  for 
the  installation,  operation,  maintenance 
and  repair  of  those  products  (including 
software)  that  are  lawfully  exported  or 
reexported  under  a  Ucense,  a  License 
Exception,  or  non  license  required 
(MLR).  Section  125.4(h)(7)  of  the  ITAR 
allows  the  return  of  technical  data  to  the 
original  source  of  import.  License 
Exception  TMP  similarly  authorizes  the 
return  of  any  foreign-origin  item, 
including  technology,  to  the  country 
from  which  it  was  imported  if  the 
characteristics  have  not  been  enhanced 
while  in  the  United  States  (see 
§  740.9(b)(3)  of  the  EAR). 

BXA  has  also  received  many  inquiries 
on  Shipper's  Export  Declaration  (SED) 
requirements  fat  Canada.  Note  that  the 
EAR  do  not  require  exporters  to  file  an 
SED  for  exports  of  any  item  to  Canada 
for  consimiption  in  Canada,  unless  a 
license  is  required.  Further  note  that  a 
license  is  not  required  for  exports  of 
encryption  items  for  consumption  in 
Canada,  including  certain  exports  over 
the  Internet.  Finally,  BXA  has  received 
many  requests  for  clarification  on  SED 
requirements  for  electronic  transfers. 
Neither  the  EAR  nor  the  FTSR  provide 
for  the  filing  of  SEDs  for  electronic 
transfers  of  items  controlled  by  the 
Department  of  Commerce  under  the 
EAR. 

As  further  clarifications  and  changes 
to  the  encryption  provisions  of  the  EAR 
are  intended,  in  particular  regarding 
Supplement  Nos.  4  and  5  to  part  742  of 
the  EAR,  BXA  will  publish  additional 
interim  rules  in  the  Federal  Register. 

Rulemaking  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.  0. 1 2866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  ciurently  valid 
Office  of  Management  and  Budget 
Control  Number.  This  rule  contains 
collections  of  information  subject  to  the 
Paperwork  Reduction  Act  of  iSSO  (44 
U.S.C.  3501  et  seq.).  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
niunbers  0694-0088,  "Multi-Purpose 
Application,"  which  carries  a  buiiden 
hour  estimate  of  52.5  minutes  per 
submission;  and  0694-0104, 
"Commercial  Encryption  Items 
Transferred  from  the  Department  of 


State  to  the  Department  of  Commerce," 
which  carries  the  following  burden 
hours:  marketing  plans  (40  hours  each); 
semiannual  progress  reports  (8  hours 
each);  safeguard  procedures  (4  hoius); 
recordkeeping  (2  hours);  aimual  reports 
(4  hours);  and  Encryption  Licensing 
Arrangement  letters  (15  minutes). 

3.  This  rule  does  not  contain  policies 
vyith  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  E.0. 12612. 

4.  The  provisions  of  the 
Administrative  Proceduie  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inappUcable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  riilemaking  and  an 
opportiinity  for  public  comment  be 
given  for  this  interim  final  rule.  Because 
a  notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq. )  are 
not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department  of 
Commerce  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  November  6,  1998. 
The  Department  of  Commerce  will 
consider  all  comments  received  before 
the  close  of  the  comment  period  in 
developing  final  regulations.  Comments 
received  after  the  end  of  the  comment 
period  will  be  considered  if  possible, 
but  their  consideration  cannot  be 
assured.  The  Department  will  not  accept 
public  comments  accompanied  by  a 
request  that  a  part  or  all  of  the  material 
be  treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  of 
Commerce  will  return  such  comments 
and  materials  to  the  person  submitting 
the  comments  and  will  not  consider 
them  in  the  development  of  final 
regulations.  All  public  comments  on 
these  regulations  will  be  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  of  Commerce  requires 
comments  in  written  form. 


Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Communications  fix>m  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
forpublic  inspection. 

uie  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  FaciUty,  Room  4525, 
Department  of  Conunerce,  14th  Street 
and  Peimsylvania  Avenue,  NW, 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
ccmunenta  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations  (CFR). 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

ListofSubiects 

15  CFR  Parts  732.  740.  743.  748.  750. 
and  752 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade, 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  734 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade. 

15  CFR  Parts  742.  770.  772  and  774 

Exports,  foreign  trade. 

Accordingly.  15  CFR  chapter  VII, 
subchapter  C,  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  732,  740,  748,  752  and  772 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq..  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Executive  Order 
13026  (November  15. 1996,  61  FR  58767); 
Notice  of  August  17, 1998  (63  FR  55121. 
August  17, 1998). 

2.  The  authority  citation  for  15  CFR 
part  734  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.:  E.O.  12924.  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  E.O.  12938.  59 
FR  59099.  3  CFR,  1994  Comp.,  p.  950: 
Executive  Order  13026  (November  15. 1996. 
61  FR  58767);  Notice  of  August  17. 1998  (63 
FR  55121.  August  17. 1998). 

3.  The  authority  citation  for  15  CFR 
part  742  continues  to  read  as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq.:  50 
U.S.C  1701  et  seq.:  18  U.S.C  2510  et  seq.; 
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22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a;  E.O. 
12058, 43  FR  20947,  3  CFR.  1978  Comp.,  p. 
179;  E.O.  12851,  58  FR  33181,  3  CFR,  1993 
Comp.,  p.  608;  E.O.  12924,  59  FR  43437,  3 
CFR,  1994  Comp.,  p.  917;  E.O.  12938,  59  FR 
59099,  3  CFR.  1994  Comp.,  p.  950;  Executive 
Order  13026  (November  15, 1996,  61  FR 
58767);  Notice  of  August  17, 1998  (63  FR 
55121,  August  17^,  1998). 

4.  The  authority  citation  for  15  CTR 
part  743  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
17. 1998  (63  FR  55121,  August  17, 1998). 

5.  The  authority  citation  for  15  CFR 
part  750  continues  to  read  as  follows: 

Audiority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S^  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR.  1994  Comp.,  p.  917;  Notice  of  August 
15, 1995  (60  FR  42767,  August  17, 1995); 
E.O.  12981.  60  FR  62981;  Notice  of  August 
17, 1998  (63  FR  55121.  August  17, 1998). 

6.  The  authority  citation  for  15  CFR 
part  770  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Notice  of  August 
17, 1998  (63  FR  55121,  August  17, 1998). 

7.  The  authority  citation  for  15  CFR 
part  774  continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c;  22  U.S.C  3201  et  seq.;  22  U.S.C.  6004; 
Sec.  201,  Pub.  L.  104-58, 109  Stat.  557  (30 
U.S.C  185(s));  30  U.S.C  185(u);  42  U.S.C. 
2139a;  42  U.S.C.  6212;  43  U.S.C.  1354;  46 
U.S.C.  app.  466c;  50  U.S.C.  app.  5;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  Executive  Order  13026  (November  15, 
1996,  61  FR  58767);  Notice  of  August  17, 
1998  (63  FR  55121,  August  17, 1998). 

PART  732— (AMENDED] 

§732,2    [Amended] 

8.  Section  732.2(d)  amended  by 
revising  the  phrase  "ECCN  5A002  or 
ECCN  5D002"  to  read  "ECCNs  5A002. 
5D002  or  5E002". 

§732.3    [Amended] 

9.  Section  732.3(e)(2)  is  amended  by 
revising  the  phrase  "ECCN  5A002  or 
ECCN  5D002"  to  read  "ECCNs  5A002. 
5D002  or  5E002". 

PAFTT  734— [AMENDED] 

10.  Section  734.2  is  amended  by 
revising  paragraph  (b)(9)(ii)  to  read  as 
follows: 

§734.2    Important  EAR  terms  and 
principles. 

(a)*  *   * 

(b)*  *  * 

(9)*  *  * 

(ii)  The  export  of  encryption  source 
code  and  object  code  software 


controlled  for  EI  reasons  under  ECCN 
5DO02  on  the  Commerce  Control  List 
(see  Supplement  No.  1  to  part  774  of  the 
EAR)  includes  downloading,  or  causing 
the  downloading  of,  such  software  to 
locations  (including  electronic  bulletin 
boards.  Internet  file  transfer  protocol, 
and  World  Wide  Web  sites)  outside  the 
U.S.  (except  Canada),  or  making  such 
software  available  for  transfer  outside 
the  United  States  (except  Canada),  over 
wire,  cable,  radio,  electromagnetic, 
photo  optical,  photoelectric  or  other 
coihparable  communications  facilities 
accessible  to  persons  outside  the  United 
States  (except  Canada),  including 
transfers  from  electronic  bulletin 
boards,  Internet  file  transfer  protocol 
and  World  Wide  Web  sites,  unless  the 
person  making  the  software  available 
takes  precautions  adequate  to  prevent 
imauthorized  transfer  of  such  code 
outside  the  United  States  or  Canada. 
Such  precautions  shall  include  ensuring 
that  the  facility  bom  which  the  software 
is  available  controls  the  access  to  and 
transfers  of  such  software  through  such 
measures  as: 

(A)  The  access  control  system,  either 
through  automated  means  or  human 
intervention,  checks  the  address  of 
every  system  requesting  or  receiving  a 
transfer  and  verifies  that  such  systems 
are  located  within  the  United  States  or 
Canada; 

(B)  The  access  control  system 
provides  every  requesting  or  receiving 
party  with  notice  that  the  transfer 
includes  or  would  include 
cryptographic  software  subject  to  export 
controls  under  the  Export 
Administration  Regulations,  and  that 
anyone  receiving  such  a  transfer  caimot 
export  the  software  without  a  license; 
and 

(C)  Every  party  requesting  or  receiving 
a  transfer  of  such  software  must 
acknowledge  affirmatively  that  he  or  she 
understands  that  the  cryptographic 
software  is  subject  to  export  controls 
under  the  Export  Administration 
Regulations  and  that  anyone  receiving 
the  transfer  cannot  export  the  software 
without  a  license.  BXA  will  consider 
acknowledgments  in  electronic  form 
provided  that  they  are  adequate  to 
assure  legal  imdertakings  similar  to 
written  acknowledgments. 


§734.4    [Amended] 

11.  Section  734.4  is  amended  by 
revising  the  phrase  "ECCN,  5A002, 
ECCN  5D002,  and  5EQ02"  in  paragraph 
(b)(2)  to  read  "ECCNs  5A002,  5D002, 
and  5E002". 


PART  740— {AMENDED] 

12.  Section  740.3  is  amended  by 
adding  a  new  paragraph  (d)(5)  to  read  as 
follows: 

§  74a3    Shipments  of  limited  value  (LVS). 

***** 

(d)*  '  * 

(5)  Exports  of  encryption  items.  For 
components  or  spare  parts  controlled  for 
"EI"  reasons  under  ECCN  5A002, 
exports  under  this  License  Exception 
must  be  destined  to  support  an  item 
previously  authorized  for  export. 
**»**_ 

13.  Section  740.6  is  amended  by 

revising  the  first  sentence  in  paragraph 
(a)(3)  to  read  as  follows: 

§740.6   Technology  and  software  under 
restriction  (TSR). 

(a)*  *  * 

(3)  Fonn  of  written  assurance.  The 
required  assurance  may  be  made  in  the 
form  of  a  letter  or  any  other  written 
communication  irom  the  importer, 
including  communications  via 
facsimile,  or  the  assurance  may  be 
incorporated  into  a  licensing  agreement 
that  specifically  includes  the 
assurances.  *  *  * 
***** 

14.  Section  740.8  is  amended: 

(a)  By  revising  paragraph  (b)(2); 

(b)  By  revising  the  phrase  "recovery 
encryption  software  and  equipment"  in 
paragraph  (d)(1)  to  read  "recoverable 
encryption  items"; 

(c)  By  revising  the  phrase  "March  1 
and  no  later  than  September  1"  in 
paragraph  (e)(2)  to  read  "February  1  and 
no  later  than  August  1",  as  follows: 

§  740.8    Key  management  Infrastructure. 

***** 

(b)  *  *  * 

(2)(i)  Non-recoverable  encryption 
commodities  and  software.  Eligible 
items  are  non-recoverable  56-bit  DES  or 
equivalent  strength  conunodities  and 
software  controlled  under  ECCNs  5A002 
and  5D002  that  are  made  eligible  as  a 
result  of  a  one-time  BXA  review.  You 
may  initiate  this  review  by  submitting  a 
classification  request  for  your  product 
in  accordance  with  paragraph  (d)(2)  of 
this  section. 

(ii)  Non-recoverable  financial-specific 
encryption  commodities  and  software  of 
any  key  length.  (A)(1)  After  a  one-time 
technical  review  through  a  classification 
request  (see  §  748.3  of  the  EAR),  non- 
recoverable,  financial-specific 
encryption  software  (which  is  not 
eligible  imder  the  provisions  of  License 
Exception  TSU  for  mass  market  software 
such  as  SET  or  similar  protocols);  and 
commodities  of  any  key  length  that  are 
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restricted  by  design  (e.g.,  highly  field- 
formatted  with  validation  procedures, 
and  not  easily  diverted  to  other  end- 
uses)  for  financial  applications  to  secure 
financial  communications/transactions 
for  end-uses  such  as  financial  transfers, 
or  electronic  commerce  wall  be 
permitted  under  License  Exception  KMI 
for  export  and  reexport  to  all 
destinations  except  Cuba,  Iran,  Iraq, 
Libya,  North  Korea.  Sudan,  and  Sjrria. 

[2)  For  such  classification  requests, 
indicate  "License  Exception  KMI"  in 
block  «9  on  Form  BXA748P.  Submit  the 
original  request  to  BXA  in  accordance 
with  §  748.3  of  the  EAR  and  send  a  copy 
of  the  request  to:  Attn:  Financial 
Specific  Encryption  Request 
Coordinator,  P.O.  Box  246,  Annapolis 
Junction,  MD  20701-0246. 

(B)  Upon  approval  of  your 
classification  request  for  a  non- 
recoverable  financial-specific 
encryption  commodities  or  software, 
you  will  become  eligible  to  use  License 
Exception  KMI.  This  approval  allows 
the  export  or  reexport  of  encryption 
commodities  and  software  specifically 
designed  and  limited  for  use  in  the 
processing  of  electronic  financial 
(commerce)  transactions,  which 
implements  cryptography  in  spedficalLy 
delineated  fields  such  as  merdiant's 
identification,  the  customer's 
identification  and  address,  the 
merchandise  purchased,  and  the 
payment  mechanism.  It  does  not  allow 
for  encryption  of  data,  text  or  other 
media  except  as  directly  related  to  these 
elements  of  the  electronic  transaction  to 
support  financial  communications/ 
transactions.  For  exports  and  reexports 
under  the  provisions  of  this  paragraph 
(b)(2)(ii),  no  business  and  marketing 
plan  is  required,  and  the  reporting 
requirements  of  paragraph  (e)  of  this 
section  and  the  criteria  described  in 
Supplement  Nos.  4  and  5  to  part  742  of 
the  EAR  are  not  appUcable.  However, 
you  are  subject  to  the  reporting 
requirements  of  the  Wassenaar 
Arrangement  (see  §  743.1  of  the  EAR) 

(iii)  General  purpose  non-recoverable 
encryption  commodities  or  software  of 
any  key  length  for  use  by  banks/ 
financial  institutions.  (A)(1)  After  a  one- 
time technical  review  through  a 
classification  request  (see  §  748.3  of  the 
EAR),  exports  and  reexports  of  general 
purpose  non-recoverable  non- voice 
encryption  commodities  or  software  of 
any  key  length  will  be  permitted  under 
License  Exception  KMI  for  distribution 
to  banks  and  financial  institutions  as 
defined  in  part  772  of  the  EAR  in  all 
destinations  hsted  in  Supplement  No.  3 
to  part  740  of  the  EAR.  and  to  branches 
of  such  banks  and  financial  institutions 
wherever  located.  The  end-use  is 


limited  to  secure  business  financial 
communications  or  transactions  and 
financial  communications/  transactions 
between  the  bank  and/or  financial 
institution  and  its  customers.  No 
customer  to  customer  commimications/ 
transactions  are  permitted. 

(2)  For  such  classification  requests, 
indicate  "License  Exception  KMI"  in 
block  #9  on  Form  BXA748P.  Submit  the 
original  request  to  BXA  in  accordance 
witii  §  748.3  of  the  EAR  and  send  a  copy 
of  the  request  to:  Attn:  Financial 
Specific  Encryption  Request 
Coordinator,  P.O.  Box  246,  Annapolis 
Junction.  MD  20701-0246. 

(3)  Upon  approval  of  your 
classification  request  for  a  non- 
recoverable  financial-specific 
encryption  commodities  or  software, 
you  will  become  eligible  to  use  License 
Exception  KMI. 

(B)  Software  and  commodities  that 
have  already  received  a  one-time 
technical  review  through  a  classification 
request  or  have  been  licensed  for  export 
under  an  Encryption  Licensing 
Arrangement  or  a  license  are  eligible  for 
export  imder  the  provisions  of  this 
paragraph  (b)(2)(iii)  without  an 
additional  one-time  technical  review. 

(C)  Software  and  commodities  that 
have  already  been  approved  under  an 
Encryption  Licensing  Arrangement  to 
banks  and  financial  institutions  in 
specified  coimtries  may  now  be 
exported  or  reexported  to  other  banks 
and  financial  institutions  in  those 
countries  under  the  same  Encryption 
Licensing  Arrangement. 

(D)  For  exports  and  reexports  under 
the  provisions  of  this  paragraph 
(b)(2)(iii),  no  business  and  marketing 
plan  is  required  and  the  reporting 
requirements  of  paragraph  (e)  of  this 
section  are  not  applicable.  However, 
you  are  subject  to  the  reporting 
requirements  of  the  Wassenaar 
Arrangement  (see  §  743.1  of  the  EAR). 
•        •        •        •        • 

15.  Section  740.9  is  amended: 

a.  By  revising  paragraph  (a)(2)(i): 

b.  By  revising  the  reference  to 

"§  740.9(a)"  in  paragraph  (a)(2)(u)(C)  to 
read  "§  740.10(a)"; 

c.  By  revising  the  reference  to  "under 
§  740.8(b)(1)"  in  the  introductory  text  of 
paragraph  (b)(l)(iii)  to  read  "imder  this 
paragraph  (b)(1)";  and 

d.  By  addinyg  a  new  paragraph 
(a)(2)(ix)  to  read  as  follows: 

i  740.9   Temporary  Imports,  exports,  and 
reexports  (TUP). 


(a)*  *  * 
(2)*  •  * 

(i)  Tools  of  trade.  Usual  and 
reasonable  kinds  and  quantities  of  tools 


of  trade  (commodities  and  software)  for 
use  by  the  exporter  or  employees  of  the 
exporter  in  a  lawful  enterprise  or 
undertaking  of  the  exporter.  Ehgible 
tools  of  trade  may  include,  but  are  not 
limited  to,  such  equipment  and  software 
as  is  necessary  to  commission  or  service 
goods,  provided  that  the  equipment  or'~' 
software  is  appropriate  for  this  purpose 
and  that  all  goods  to  be  commissioned 
or  serviced  are  of  foreign  origin,  or  if 
subject  to  the  EAR.  have  been  legally 
exported  or  reexported.  The  tools  of 
trade  must  remain  under  the  effective 
control  of  the  exporter  or  the  exporter's 
employee  (see  part  772  of  the  EAR  for 
a  definition  of  "effective  control").  The 
shipment  of  tools  of  trade  may 
accompany  the  individual  departing 
firom  the  United  States  or  may  be 
shipped  imaccompanied  within  one 
month  before  the  individual's  departure 
from  the  United  States,  or  at  any  time 
after  departure.  No  tools  of  the  trade 
may  be  taken  to  Country  Group  E:2  (see 
Supplement  No.  1  to  part  740)  or  Sudan. 
For  exports  under  this  License 
Exception  of  laptop  computers  loaded 
with  encryption  software,  refer  to  item 
interpretation  13  in  §  770.2  of  the  EAR. 
•        •        *        •        • 

(ix)  Temporary  exports  to  a  U.S. 
subsidiary,  affiliate  or  facility  in 
Country  Group  B.  (A)  Components, 
parts,  tools  or  test  equipment  exported 
by  a  U.S.  person  to  its  subsidiary, 
affiliate  or  fiadUty  in  a  country  listed  in 
Country  Ckoup  B  (see  Supplement  No. 
1  to  this  part)  that  is  owned  or 
controlled  by  the  U.S.  person,  if  the 
components,  part,  tool  or  test  equipment 
is  to  be  used  for  manufactiue,  assembly, 
testing,  production  or  modification, 
provided  that  no  components,  parts, 
tools  or  test  equipment  or  the  direct 
product  of  sudi  components,  parts, 
tools  or  test  equipment  are  transferred 
or  reexported  to  a  country  other  than  the 
United  States  from  such  subsidiary, 
affiliate  or  faciUty  without  prior 
authorization  by  BXA. 

(B)  For  purposes  of  this  paragraph 
(a)(2)(ix),  U.S.  person  is  defined  as 
follows:  an  individual  who  is  a  citizen 
of  the  United  States,  an  individual  who 
is  a  lawful  permanent  resident  as 
defined  by  8  U.S.C.  1101(a)(2)  or  an 
individual  who  is  a  protected  individual 
as  defined  by  8  U.S.C.  1324b(a)(3).  U.S. 
person  also  means  any  juridical  person 
organized  under  the  laws  of  the  United 
States,  or  any  jurisdiction  within  the 
United  States  (e.g.,  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization  or  group  that  is 
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incorporated  to  do  business  in  the 
United  States). 


§740.10    [Amended] 

16.  Section  740.10  is  amended  by 
revising  the  reference  to 

"§  740.8(a)(2)(ii)"  in  paragraph  (a)(2)(i) 
to  read  "§  740.9(a)(2)(ii)". 

17.  Section  740.11  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

1 740.1 1    Governments  and  International 
organizations  (GOV). 

*  •        *        •        * 

(a)  International  safeguards.  *  •  * 
(3)  No  encryption  items  controlled  for 
EI  reasons  under  ECCNs  5A002,  5D002. 
or  5E002  may  be  exported  under  the 
provisions  of  this  paragraph  (a). 

•  •        •        •        * 

18.  Section  740.14  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c);  by 
adding  a  sentence  to  the  end  of 
paragraph  (d);  and  by  adding  paragraph 
(f)  to  read  as  follows: 

f  740.14    Baggage  (BAG). 

(a)  Scope.  This  License  Exception 
authorizes  individuals  leaving  the 
United  States  either  temporarily  (i.e., 
traveling]  or  longer-term  (i.e.,  moving) 
and  crew  members  of  exporting  or 
reexporting  carriers  to  take  to  any 
destination,  as  personal  baggage,  the 
classes  of  commodities  and  software 
described  in  this  section. 

(b)  Eligibility.  Individuals  leaving  the 
United  States  may  export  or  reexport 
any  of  the  following  commodities  or 
software  for  personal  use  of  the 
individuals  or  members  of  their 
immediate  families  traveling  with  them 
to  any  destination  or  series  of 
destinations.  Individuals  leaving  the 
United  States  temporarily  (i.e., 
traveling)  must  bring  badt  items 
exported  and  reexported  under  this 
License  Exception  imless  they  consimie 
the  items  abroad  or  are  otherwise 
authorized  to  dispose  of  them  under  the 
EAR.  Crew  members  may  export  or 
reexport  only  commodities  and  software 
described  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section  to  any  destination. 

(1)  Persona]  effects.  Usual  and 
reasonable  kinds  and  quantities  for 
personal  use  of  wearing  apparel,  articles 
of  personal  adornment,  toilet  articles, 
medicinal  supplies,  food,  souvenirs, 
games,  and  similar  personal  effects,  and 
their  containers. 

(2)  Household  effects.  Usual  and 
reasonable  kinds  and  quantities  for 
personal  use  of  fumituxe,  household 
effects,  household  furnishings,  and  their 
containers. 


(3)  Vehicles.  Usual  and  reasonable 
kinds  and  quantities  of  vehicles,  such  as 
passenger  cars,  station  wagons,  trucks, 
trailers,  motorcycles,  bicycles,  tricycles, 
perambulators,  and  their  containers. 

(4)  Tools  of  trade.  Usual  and 
reasonable  kinds  and  quantities  of  tools, 
instruments,  or  equipment  and  their 
containers  for  use  in  the  trade, 
occupation,  employment,  vocation,  or 
hobby  of  the  traveler  or  members  of  the 
household  being  moved.  For  special 
provisions  regarding  encryption  items 
subject  to  EI  controls,  see  paragraph  (f) 
of  this  section. 

(c)  limits  on  eligibility.  The  export  of 
any  commodity  or  software  is  limited  or 
prohibited,  if  the  kind  or  quantity  is  in 
excess  of  the  limits  described  in  this 
section.  In  addition,  the  commodities  or 
software  must  be: 

(1)  Ovraed  by  the  individuals  (or  by 
members  of  their  inunediate  families]  or 
by  crew  members  of  exporting  carriers 
on  the  dates  they  depart  from  the  United 
States; 

(2)  Intended  for  and  necessary  and 
appropriate  for  the  use  of  the 
individuals  or  members  of  their 
immediate  families  traveling  with  them, 
or  by  the  crew  members  of  exporting 
carriers; 

(3)  Not  intended  for  sale  or  other 
disposal;  and 

(4)  Not  exported  under  a  bill  of  lading 
as  cargo  if  exported  by  crew  members. 

(d)  *  *  *  No  items  controlled  for  EI 
reasons  may  be  exported  or  reexported 
as  unaccompanied  baggage. 

•        *        *        *        * 

(f)  Special  provisions:  encryption 
software  subject  to  EI  controls.  (1)  Only 
a  U.S.  citizen  or  permanent  resident  as 
defined  by  8  U.S.C.  1101(a)(20)  may 
permanently  export  or  reexport 
encryption  items  controlled  for  EI 
reasons  under  this  License  Exception. 

(2)  The  U.S.  citizen  or  permanent 
resident  must  maintain  effective  control 
of  the  encryption  items  controlled  for  EI 
reasons. 

(3)  The  encryption  items  controlled 
for  EI  reasons  may  not  be  exported  or 
reexported  to  Country  Group  E:2,  Iran, 
Iraq,  Sudan,  or  Syria. 

19.  New  Supplement  No.  3  is  added 
to  read  as  follows: 

Supplement  No.  3  To  Part  740— Countries 
Eligible  To  Receive  General  Purpose 
Encryption  Commodities  and  Software  for 
Banks  and  Financial  Institutions 

Anguilla 

Antigua 

Argentina 

Aniba 

Australia 

Austria 

Bahamas 

Barbados 


Belgium 

Brazil 

Canada 

Croatia 

Denmark 

Dominica 

Ecuador 

Finland 

France 

Germany 

Greece 

Hong  Kong 

Hungary 

Iceland 

Ireland 

Italy 

)apan 

Kenya 

Luxembourg 

Monaco 

Netherlands 

New  Zealand 

Norway 

Poland  . 

Portugal 

St.  Kitts  &  Nevis 

St.  Vincent/Grenadines 

Seychelles 

Singapore 

Spain 

Sweden 

Switzerland 

Trinidad  &  Tobago 

Turkey 

Uruguay 

United  Kingdom 

PART  742— {AMENDED] 

20.  Section  742.15  is  amended: 

a.  By  revising  paragraph  (b)(1); 

b  .  By  revising  the  phrase  "up  to  56- 
bit  key  length  DES  or  equivalent 
strength"  to  read  "56-bit  DES  or 
equivalent"  in  paragraph  (b)(3) 
wherever  it  appears; 

c-d.  By  revising  the  phrase  "The  use 
of  License  Exception  KMI"  in  the 
seventh  sentence  of  paragraph  (b)(3)(i) 
to  read  "Authorization  to  use  License 
Exception  KMI'; 

e.  By  redesignating  paragraphs  (b)(4) 
and  (5)  as  (b)(6)  and  (7); 

f.  By  adding  new  paragraphs  (b)(4) 
and  (b)(5);  and 

g.  By  revising  newly  designated 
paragraph  (b)(6)(i)  to  read  as  follows: 

§742.15    Encryption  Items. 

*        *        *        •        • 

(b)*  *  * 

(1)  Certain  mass-market  encryption 
software,  (i)  Consistent  with  E.0. 13026 
of  November  15. 1996  (61  FR  58767). 
certain  encryption  software  that  was 
transferred  from  the  U.S.  Mimitions  List 
to  the  Commerce  Control  List  pursuant 
to  the  Presidential  Memorandiun  of 
November  15, 1996  may  be  released 
from  EI  controls  and  thereby  made 
eligible  for  mass  market  treatment  after 
a  one-time  technical  review.  To 
determine  eligibility  for  mass  market 
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treatmeat,  exporters  must  sutmiit  a 
classification  request  to  BXA.  40-bit 
mass  market  encryption  software  using 
RC2  or  RC4  may  be  eligible  for  a  7-day 
review  process,  and  company 
proprietary  software  or  40-bit  DES 
implementations  may  be  eligible  for  15- 
day  processing.  Refer  to  Supplement 
No.  6  to  part  742  and  §  748.3(b)(3)  of  the 
EAR  for  additional  information.  Note 
that  the  one-time  technical  review  is  for 
a  determination  to  release  encryption 
software  in  object  code  only  unless 
otherwise  specifically  requested. 
Exporters  requesting  release  of  the 
source  code  should  refer  to  paragraph 
(b)(3)(v)(E)  of  Supplement  No.  6  to  part 
742. 

(ii)  If.  after  a  one-time  technical 
review.  BXA  determines  that  the 
software  is  released  from  EI  controls, 
such  software  is  eligible  for  all 
provisions  of  the  EAR  applicable  to 
other  software,  such  as  License 
Exception  TSU  for  mass-market 
software.  Fiuthermore.  for  such  software 
released  from  EI  controls,  subsequent 
bundling,  updates,  or  releases  consisting 
of  or  incorporating  this  software  may  be 
exported  and  reexported  without  a 
separate  one-time  technical  review,  so 
long  as  the  functional  encryption 
capacity  (e.g..  algorithm,  key  modulus) 
of  the  originally  reviewed  mass-market 
encryption  software  has  not  tieen 
modified  or  enhanced.  However,  if  BXA 
determines  that  the  software  is  not 
released  from  EI  controls,  a  license  is 
required  for  export  and  reexport  to  all 
destinations,  except  Canada,  and  license 
applications  will  be  considered  on  a 
case-by-case  basis. 

(2)*  •  * 

(3)*  •  * 

(4)  General  purpose  non-recoverable 
encryption  commodities  or  software  of 
any  key  length  for  use  by  banks/ 
financial  institutions,  (i)  Commodities 
and  software  that  have  already  received 
a  one-time  technical  review  through  a 
classification  request  or  have  been 
licensed  for  export  imder  an  Encryption 
Licensing  Arrangement  or  a  license  are 
eUgible  for  export  under  License 
Exception  KMI  (see  §  740.8(b)(2)(iii)  of 
the  EAR)  without  an  additional  one- 
time technical  review,  providing  that 
the  export  meets  all  the  terms  and 
conditions  of  License  Exception  KMI. 

(ii)  For  exports  not  eligible  under 
License  Exception  KMI,  exports  of 
general  purpose  non-recoverable  non- 
voice  enayption  commodities  or 
software  of  any  key  length  will  be 
permitted  under  an  Encryption 
Licensing  Arrangement  for  use  by  banks 
and  financial  institutions  as  defined  in 
part  772  of  the  EAR  in  all  destinations 
except  Cuba.  Iran.  Iraq,  Libya.  North 


Korea,  Syria  and  Sudan.  No  business  or 
marketing  plan  is  required.  Applications 
for  such  commodities  and  software  will 
receive  favorable  consideration  when 
-the  end-use  is  limited  to  secure  business 
financial  communications  or 
transactions  and  financial 
communications/  transactions  between 
the  bank  and/or  financial  institution 
and  its  ciistomers.  and  provided  that 
there  are  no  concerns  about  the  coimtry 
or  financial  end-user.  No  customer  to 
customer  communications  or 
transactions  are  allowed.  Furthermore, 
licenses  for  such  exports  will  require 
the  license  holder  to  report  to  BXA 
information  concerning  the  export  such 
as  export  control  classification  niunber, 
number  of  imits  in  the  shipment,  and 
country  of  ultimate  destination.  Note 
that  any  country  or  end-user  prohibited 
to  receive  encryption  commodities  and 
software  under  a  specific  Encryption 
Licensing  Arrangement  is  reviewed  on  a 
case-by-case  basis,  and  may  be 
considered  by  BXA  for  eligibility  under 
future  Encryption  Licensing 
Arrangement  requests. 

(5)  Non-recoverable  financial-specific 
encryption  items  of  any  key  lengUi. 
After  a  one-time  technical  review  via  a 
classification  request,  non-recoverable 
financial-specific  encryption  items  of 
any  key  length  that  are  restricted  by 
design  (e.g.  highly  field-formatted  and 
validation  procedures,  and  not  easily 
diverted  to  other  end-uses)  for  financial 
applications  will  be  permitted  for  export 
and  reexport  under  License  Exception 
KMI  (see  §  740.8  of  the  EAR).  No 
business  and  marketing  plan  is  required. 

(6)  All  other  encryption  items,  (i) 
Encryption  licensing  arrangement. 
Applicants  may  submit  license 
applications  for  exports  and  reexports  of 
certain  encryption  commodities  and 
software  in  unlimited  quantities  for  all 
destinations  except  Cuba,  Iran,  Iraq, 
Libya,  North  Korea,  Syria,  and  Sudan. 
Applications  will  be  reviewed  on  a  case- 
by-case  basis.  If  approved,  encryption 
licensing  arrangements  may  be  valid  for 
extended  periods  as  requested  by  the 
applicant  in  block  #24  on  Form  BXA- 
748P.  In  addition,  the  applicant  must 
specify  the  sales  territory  and  class(es) 
of  end-user(s).  Such  licenses  may 
require  the  license  holder  to  report  to 
BXA  certain  information  such  as  ECCN, 
item  description,  quantity,  and  end-user 
name  and  address. 


21.  Fart  742  is  amended  by  revising 
Supplement  Nos.  4  and  6  to  read  as 
follows: 


Snpplflnaat  No.  4  to  Part  742— Kay 
or  Kajr  Sacoyorable  Products  Criteria 

Key  Recoverable  Feature 

(1)  The  lcey(s)  or  other  material/ 
information  required  to  decrypt  ciphertext 
shall  be  accessible  through  a  key  recoverable 
feature. 

(2)  Tlie  product's  cryptographic  functions 
shall  be  inoperable  until  the  key(s)  or  other 
material/information  required  to  decrypt 
dpheitext  is  recoverable  by  government 
officials  imder  profwr  legal  authority  and 
without  the  cooperation  or  knowledge  of  the 
user. 

(3)  The  output  of  the  product  shall 
automatically  include,  in  an  accessible 
fbnnat  and  with  a  frequency  of  at  least  once 
every  three  hours,  the  identity  of  the  key 
recovery  agent(s)  and  information  sufficient 
for  the  key  recovery  agent(s]  to  identify  the 
key(s)  or  other  material/information  required 
to  decrypt  the  ciphertext. 

(4)  The  product's  key  recoverable  functions 
shall  allow  access  to  the  key(s)  or  other 
material/information  needed  to  decrypt  the 
ciphertext  regardless  of  whether  the  product 
generated  or  received  the  ciphertext. 

(5)  The  product's  key  recoverable  functions 
shall  allow  for  the  recovery  of  all  required 
decryption  key(s)  or  other  material/ 
information  required  to  decrypt  ciphertext 
during  a  pieriod  of  authorized  access  without 
requiring  repeated  presentations  of  access 
authcHization  to  the  key  recovery  agentfs). 

Interoperability  Feature 

(6)  The  product's  cryptographic  functions 
may: 

(i)  Interoperate  with  other  key  recoverable 
products  that  meet  these  criteria,  and  shall 
not  interof>erate  with  products  whose  key 
recovery  feature  has  been  altered,  bypassed, 
disabled,  or  otherwise  rendered  inoperative; 

(ii)  Send  information  to  non-key 
recoverable  products  only  when  assured 
access  is  permitted  to  the  key(s)  or  other 
material/information  needed  to  decrypt 
ciphertext  generated  by  the  key  recoverable 
product  Otherwise,  key  length  is  restricted 
to  less  than  or  equal  to  S6-bit  DES  or 
equivalent 

(iii)  Receive  information  from  non-key 
recoverable  products  with  a  key  length 
restricted  to  less  than  or  equal  to  56-bit  DES 
or  equivalent. 

Design,  Implementation  and  Operational 
Assurance 

(7)  The  product  shall  be  resistant  to  efforts 
to  disable  or  circimivent  the  attributes 
described  in  criteria  one  through  six. 

(8)  The  product's  cryptographic  function's 
key(s)  or  other  material/information  required 
to  decrypt  ciphertext  shall  be  escrowed  with 
a  key  recovery  agent(s)  (who  may  be  a  key 
recovery  agent(s)  internal  to  the  user's 
organization)  acceptable  to  BXA,  pursuant  to 
the  criteria  in  supplement  No.  5  to  part  742. 
Since  the  establishment  of  a  key  management 
infrastructure  and  key  recovery  agents  may 
take  some  time,  BXA  will,  while  the 
infrastricture  is  being  built,  consider  exports 
of  key  recoverable  encryption  products 
which  facilitate  establishment  of  the  key 
management  infrastructure  before  a  key 
recovery  agent  is  named. 
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Supplement  No.  6  To  Part  742 — Guidelines 
for  Submitting  a  Classification  Request  for  a 
Mass  Market  Software  Product  That 
Contains  Encryption 

Classification  requests  for  release  of  certain 
mass  market  encryption  software  from  EI 
controls  must  be  submitted  on  Form  BXA- 
748P,  in  accordance  with  §  748.3  of  the  EAR. 
To  expedite  review  of  the  request,  clearly 
mark  the  envelope  "Attn.:  Mass  Market 
Encryption  Software  Classification  Request". 
In  Block  9:  Special  Purpose  of  the  Form 
BXA-748P,  you  must  insert  the  phrase  "Mass 
Market  Encryption  Software.  Failure  to  insert 
this  phrase  will  delay  processing.  In 
addition,  the  Bureau  of  Export 
Administration  recommends  that  such 
requests  be  delivered  via  courier  service  to: 
Bureau  of  Export  Administration,  OfGce  of 
Exporter  Services,  Room  2705, 14th  Street 
and  Pennsylvania  Ave.,  NW,  Washington,  DC 
20230. 

In  addition,  send  a  copy  of  the  request  and 
all  supporting  documents  by  Express  Mail  to: 
Attn:  Mass  Market  Encryption  Request 
Coordinator,  P.O.  Box  246,  Annapolis 
Junction,  MD  20701-0246. 

(a)  Requests  for  mass  market  encryption 
software  that  meetthe  criteria  in  paragraph 
(a)(2)  of  this  Supplement  will  be  processed 
in  seven  (7)  worldng  days  from  receipt  of  a 
properly  completed  request.  Those  requests 
for  mass  market  encryption  software  that 
meet  the  criteria  of  paragraph  (a)(1)  of  this 
supplement  only  will  be  processed  in  fifteen 
(15)  working  days  from  receipt  of  a  properly 
completed  request.  When  additional 
information  is  requested,  the  request  will  be 
processed  within  15  working  days  of  the 
receipt  of  the  requested  information. 

(1)  A  mass  market  software  product  that 
meets  all  the  criteria  established  in  this 
paragraph  will  be  processed  in  fifteen  (IS) 
working  days  from  receipt  of  the  properly 
completed  request: 

(i)  The  commodity  must  be  mass  market 
software.  Mass  market  software  is  computer 
software  that  is  available  to  the  public  via 
sales  from  stock  at  retail  selling  points  by 
means  of  over-the-counter  transactions,  mail 
order  transactions,  or  telephone  call 
transactions: 

(ii)  The  software  must  be  designed  for 
installation  by  the  user  without  further 
substantial  support  by  the  supplier. 
Substantial  support  does  not  include 
telephone  (voice  only)  help  line  services  for 
installation  or  basic  operation,  or  basic 
operation  training  provided  by  the  supplier: 
and 

(iii)  The  software  includes  encryption  for 
data  confidentiality. 

(2)  A  mass  market  software  product  that 
meets  all  the  criteria  established  in  this 
paragraph  will  be  processed, in  seven  (7) 
working  days  from  receipt  of  the  properly 
completed  request: 

(i)  The  software  meets  a/7  the  criteria 
established  in  paragraph  (a)(l)(i)  through  (iii) 
of  this  supplement; 

(ii)  The  data  encryption  algorithm  must  be 
RC4  or  RC2  with  a  key  space  no  longer  than 
40-bits.  The  RC4  and  RC2  algorithms  are 
proprietary  to  RSA  Data  Security,  Inc.  To 
ensure  that  the  subject  software  is  properly 
licensed  and  correctly  implemented,  contact 
RSA  Data  Security,  (415)  595-8782; 


(iii)  If  any  combination  of  RC4  or  RC2  are 
used  in  the  same  software,  their  functionality 
must  be  separate.  That  is,  no  data  can  be 
operated  sequentially  on  by  both  routines  or 
multiply  by  either  routine; 

(iv)  The  software  must  not  allow  the 
alteration  of  the  data  encryption  mechanism 
and  its  associated  key  spaces  by  the  user  or 
any  other  program; 

(v)  The  key  exchange  used  in  data 
encryption  must  be: 

(A)  A  public  key  algorithm  with  a  key 
space  less  than  or  equal  to  a  512-bit  modulus 
and/or; 

(B)  A  symmetrical  algorithm  with  a  key 
space  less  than  or  equal  to  64-bits;  and 

(vi)  The  software  must  not  allow  the 
alteration  of  the  key  management  mechanism 
and  its  associated  key  space  by  the  user  or 
any  other  program. 

(b)  To  submit  a  classiflcation  request  for  a 
product  that  is  eligible  for  the  seven-day 
handling,  you  must  provide  the  following 
information  in  a  cover  letter  to  the 
classification  request.  Send  the  original  to  the 
Bureau  of  Export  Administration.  Send  a 
copy  of  the  application  and  all  supporting 
documentation  by  Express  Mail  to:  Attn.: 
Mass  Market  Encryption  Request 
Coordinator,  P.O.  Box  246,  Annapolis 
Junction,  MD  20701-0246. 

Instructions  for  the  preparation  and 
submission  of  a  classihcation  request  that  is 
eligible  for  seven  day  handling  are  as  follows: 

(1)  If  the  software  product  meets  the 
criteria  in  f)aragraph  (a)(2)  of  this 
supplement,  you  must  call  the  Department  of 
Commerce  on  (202)  482-0092  to  obtain  a  test 
vector,  or  submit  to  BXA  a  copy  of  the 
encryption  subsystem  source  code.  The  test 
vector  or  source  code  must  be  used  in  the 
classification  process  to  confirm  that  the 
software  has  properly  implemented  the 
approved  encryption  algorithms. 

(2)  Upon  receipt  of  the  test  vector,  the 
applicant  must  encrypt  the  test  plain  text 
input  provided  using  the  commodity's 
encryption  routine  (RC2  and/or  RC4)  with 
the  given  key  value.  The  applicant  should 
not  pre-process  the  test  vector  by  any 
compression  or  any  other  routine  that 
changes  its  format.  Place  the  resultant  test 
cipher  text  output  in  hexadecimal  format  on 
an  attachment  to  form  BXA-748P. 

(3)  You  must  provide  the  following 
information  in  a  cover  letter  to  the 
classification  request: 

(i)  Clearly  state  at  the  top  of  the  page  "Mass 
Market  Encryption  Software — 7  Day 
Expedited  Review  Requested'; 

(ii)  State  that  you  have  reviewed  and 
determined  that  the  software  subject  to  the 
classification  request  meets  the  criteria  of 
paragraph  (a)(2)  of  this  supplement: 

(iii)  State  the  name  of  the  single  software 
product  being  submitted  for  review.  A 
separate  classification  request  is  required  for 
each  product; 

(iv)  State  how  the  software  has  been 
written  to  preclude  user  modification  of  the 
encryption  algorithm,  key  management 
mechanism,  and  key  space; 

(v)  Provide  the  following  information  for 
the  software  product: 

(A)  Whether  the  software  uses  the  RC2  or 
RC4  algorithm  and  how  the  algorithm(s)  is 


used.  If  any  combination  of  these  algorithms 
are  used  in  the  same  product,  also  state  how 
the  functionality  of  each  is  separated  to 
assure  that  no  data  is  operated  by  more  than 
one  algorithm; 

(B)  Pre-processing  information  of  plaintext 
data  before  encryption  (e.g.  the  addition  of 
clear  text  header  information  or  compression 
of  the  data); 

(C)  Post-processing  information  of  cipher 
text  data  after  encryption  (e.g.  the  addition  of 
clear  text  header  information  or  packetization 
of  the  encrypted  data); 

(D)  Whether  a  public  key  algorithm  or  a 
symmetric  key  algorithm  is  used  to  encrypt 
keys  and  the  applicable  key  space; 

(E)  For  classiBcation  requests  regarding 
source  code: 

(1)  Reference  the  applicable  executable 
product  that  has  already  received  a  one-time 
technical  review; 

(2)  Include  whether  the  source  code  has 
been  modified  by  deleting  the  encryption 
algorithm,  its  associated  key  management 
routine(s],  and  all  calls  to  the  algorithm  from 
the  source  code,  or  by  providing  the 
encryption  algorithm  and  associated  key 
management  routine(s)  in  object  code  with 
all  calls  to  the  algorithm  hidden.  You  must 
provide  the  technical  details  on  how  you 
have  modified  the  source  code; 

(3)  Include  a  copy  of  the  sections  of  the 
source  code  that  contain  the  encryption 
algorithm,  key  management  routines,  and 
their  related  calls;  and 

(F)  Provide  any  additional  information 
which  you  believe  would  assist  in  the  review 
process. 

(c)  Instructions  for  the  preparation  and 
submission  of  a  classification  request  that  is 
eligible  for  15-day  handling  are  as  follows: 

(1)  If  the  software  product  meets  only  the 
criteria  in  paragraph  (a)(1)  of  this 
supplement,  you  must  prepare  a 
classification  request.  Send  the  original  to  the 
Bureau  of  Export  Administration.  Send  a 
copy  of  the  application  and  all  supporting 
documentation  by  Express  Mail  to:  Attn.: 
Mass  Market  Encryption  Request 
Coordinator,  P.O.  Box  246,  Annapolis 
Junction,  MD  20701-0246. 

(2)  You  must  provide  the  following 
information  in  a  cover  letter  to  the 
classification  request: 

(i)  Clearly  state  at  the  top  of  the  page  "Mass 
Market  Software  and  Encryption:  15-Day 
Expedited  Review  Requested'; 

(ii)  State  that  you  have  reviewed  and 
determined  that  the  software  subject  of  the 
classification  request,  meets  the  criteria  of 
paragraph  (a)(1)  of  this  supplement; 

(iii)  State  the  name  of  the  single  software 
product  being  submitted  for  review.  A 
separate  classification  request  is  required  for 
each  product; 

(iv)  State  that  a  duplicate  copy,  in 
accordance  with  paragraph  (c)(1)  of  this 
supplement,  has  been  sent  to  the  15-day 
Encryption  Request  Coordinator;  and 

(v)  Ensure  that  the  information  provided 
includes  brochures  or  other  documentation 
or  specifications  relating  to  the  software,  as 
well  as  any  additional  information  which 
you  believe  would  assist  in  the  review 
process. 

(3)  Contact  the  Bureau  of  Export 
Administration  on  (202)  482-0092  prior  to 
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submission  of  the  classification  to  focilitate 
the  submission  of  proper  documentation. 

PART74»-(AMENDED] 

$743.1    [Amended] 

22.  Section  743.1  is  amended  by 
revising  the  phrase  "and  GOV"  in 
paragraph  (b)  to  read  "GOV  and  KMI 
(under  the  provisions  of  §  740.8(b)(2)(ii) 
and  (iii)  only". 

PART748-[AMENDED] 

23.  Section  748.9  is  amended  by 
revising  paragraph  (a)(7)  and  by  adding 
new  paragraph  (a)(8)  to  read  as  follows: 

§  748.9    Support  documents  for  license 
applications, 
(a)  *  *  * 

(7)  The  license  application  is 
submitted  to  export  or  reexport  software 
or  technology. 

(8)  The  Ucense  appUcation  is 
submitted  to  export  or  reexport 
encryption  items  controlled  tmder 
ECCNs  5A002,  5B002,  5D002  and 
5E002. 

•  *        •        •        • 

24.  Section  748.10  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§748.10    Import  and  End-User  Certmcales. 

*  •        •        •        * 

(b)*  *  * 

(1)  Any  commodities  on  yoiu-  license 
application  are  controlled  for  national 
security  (NS)  reasons,  except  for  items 
controlled  under  ECCN  5A002  or  5B002; 


PART  750— [AMENDED] 

25.  Section  750.3  is  amended  by 
revising  paragraph  (b)(2)(i)  to  read  as 
follows: 

S  750.3    Review  of  license  applications  by 
BXA  and  otiier  government  agencies  and 
departments. 

•        *        •        •        * 

(b)*  *  • 

(2)*  *  * 

(i)  The  Department  of  Defense  is 
concerned  primarily  with  items 
controlled  for  national  security  and 
regional  stability  reasons  and  with 
controls  related  to  encryption  items; 
***** 

26.  Section  750.7  is  amended: 

a.  By  redesignating  paragraphs  (c) 
introductory  text  through  (c)(5)  as  {c)(l) 
introductory  text  through  (c)(l)(v); 

b.  By  redesignating  paragraphs  (c)(6) 
introductory  text  through  (c)(6)(v)  as 
(c)(l)(vi)  introductory  text  through 
(c)(l)(vi)(E): 

c.  By  redesignating  paragraphs  (c)(7) 
and  (8)  as  (c)(l)(vii)  and  (viii);  and 


d.  By  adding  a  new  paragraph  (c)(2) 
to  read  as  follows: 

$  750.7    Issuance  of  licenses. 

***.*• 

(c)*  *  • 

(2)(i)  For  Encryption  Licensing 
Arrangements  issued  by  BXA  for 
exports  and  reexports  of  items 
controlled  under  ECCN  5A002,  5B002, 
and  5D002,  and  for  encryption 
commodities  and  software  previously 
on  the  U.S.  Mtmitions  List  and  currently 
authorized  for  export  or  reexport  tmder 
a  State  Department  license,  distribution 
arrangement  or  any  other  authority  of 
the  State  Department,  yOu  must  by  letter 
to  BXA  a  request  for  approval  of  any 
additional  coiwtry  of  destination. 

(ii)  Letters  requesting  changes 
pursuant  to  paragraph  (c)(2)(i)  of  this 
section  should  be  made  by  the  license 
holder  on  company  letterhead,  clearly 
identifying  the  original  license  nimiber 
and  the  requested  change.  In  addition, 
requests  for  changes  to  State  licenses  or 
other  authorizations  must  be 
accompanied  by  a  copy  of  the  original 
State  license  or  authorization.  The 
requested  changes  may  not  take  effect 
imtil  approved  in  writing  by  BXA.  Send 
requests  for  changes  to  the  following 
address:  Office  of  Strategic  Trade, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  Room  2705, 
lAih  Street  and  Pennsylvania  Ave.,  NW, 
Washington,  DC  20230,  Attn: 
Encryption  Division. 


PART  752— [AMENDED] 

27.  Section  752.3  is  amended  by 
redesignating  paragraphs  (a)(5)  through 
(a)(10)  as  (a)(6)  through  (a)(ll)  and 
adding  a  new  paragraph  (a)(5)  to  read  as 
follows: 

§752.3    Eligible  Items. 

(a)  •  *   ' 

(5)  Items  controlled  for  EI  reasons  on 
theCCL; 

•        *        •        *        * 

PART  758-[AMENDED] 

28.  Section  758.1  is  amended  by 
adding  a  new  paragraph  (e)(l)(i)(D)  to 
read  as  follows: 

§  758.1    Export  clearance  requirements. 

.  •        *        •        •        • 

(e)  •  *  • 
(D*  *  • 
(i)*  •  • 

(D)  Exports  of  tools  of  trade  under 
License  Exception  TMP  or  BAG. 


PART  770-[AMENDED] 

29.  Section  770.2  is  amended  by 
revising  the  section  title  and  adding  a 
new  paragraph  (m)  to  read  as  follows: 

§7702    Item  Interpretations. 

•  *        *        •        • 

(m)  Interpretation  13:  Encryption 
software  controlled  for  EI  reasons. 
Encryption  software  controlled  for  EI 
reasons  imder  ECCN  5D002  may  be  pre- 
loaded on  a  laptop  and  exported  under 
the  tools  of  trade  provision  of  License 
Exception  TMP  or  the  personal  use 
exemption  under  License  Exception 
BAG,  subject  to  the  terms  and 
conditions  of  such  License  Exceptions. 
This  provision  replaces  the  personal  use 
exemption  of  the  International  TrafBc 
and  Arms  Regulations  (ITAR]  that 
existed  for  such  software  prior  to 
December  30, 1996.  Neither  License 
Exception  TMP  nor  License  Exception 
BAG  contains  a  reporting  requirement. 

PART  772— [AMENDED] 

30.  Fart  772  is  amended  by  adding,  in 
alphabetical  order,  new  definitions  for 
"Bank",  "Effective  control", 
"Encryption  licensing  arrangement", 
and  "Financial  Institution",  and 
revising  paragraph  (b)  under  the 
definition  of  "U.S.  person"  to  read  as 
follows: 

•  *        *        *        ft 

Bank.  Means  any  of  the  following: 

(a)  Bank,  savings  association,  credit 
union,  bank  holding  company,  bank  or 
savings  association  service  corporation. 
Edge  Act  corporation.  Agreement 
corporation,  or  any  insured  depository 
institution,  which  is  organized  under 
the  laws  of  the  United  States  or  any 
State  and  regulated  or  supervised  by  a 
Federal  banking  agency  or  a  State  bank 
supervisor;  or 

(b)  A  company  organized  under  the 
laws  of  a  foreign  country  and  regulated 
or  supervised  by  a  foreign  bank 
regulatory  or  supervisory  authority 
which  engages  in  the  business  of 
banking,  including  without  limitation, 
foreign  commercial  banks,  foreign 
merchant  banks  and  other  foreign 
institutions  that  engage  in  banking 
activities  usual  in  connection  with  the 
business  of  banking  in  the  coimtries 
where  such  foreign  institutions  are 
organized  or  operating;  or 

(c)  An  entity  engaged  in  the  business 
of  providing  clearing  or  settlement 
services,  that  is,  or  whose  members  are, 
regulated  or  supervised  by  a  Federal 
banking  agency,  a  State  bank  supervisor, 
or  a  foreign  banlc  regulatory  or 
supervisory  authority;  or 

(d)  A  branch  or  affiliate  of  any  of  the 
entities  listed  in  paragraphs  (a),  (b),  or 


50526        Federal  Register/ Vol.  63,  No.  183 /Tuesday.  September  22.  1998 /Rules  and  Regulations 


(c)  of  this  definition,  regulated  or 
supervised  by  a  Federal  banking  agency, 
a  State  bank  supervisor  or  a  foreign  bank 
regulatory  or  supervisory  authority;  or 
(e)  An  affiliate  of  any  of  the  entities 
listed  in  paragrapl^la),  (b).  (c),  or  (d)  of 
this  definition,  engaged  solely  in  the 
business  of  providing  data  processing 
services  to  a  bank  or  financial 
institution,  or  a  branch  of  such  an 
affiliate. 

•  *        •        *        • 

Effective  control.  You  maintain 
effective  control  over  an  item  when  you 
either  retain  physical  possession  of  die 
item,  or  secure  the  item  in  such  an 
environment  as  a  hotel  safe,  a  bonded 
warehouse,  or  a  locked  or  guarded 
exhibition  facility.  Retention  of  effective 
control  over  an  item  is  a  condition  of 
certain  temporary  exports  £md  reexports. 

Encryption  licensing  arrangement.  A 
license  that  allows  the  export  of 
specified  products  to  specified 
destinations  in  unUmited  quantities.  In 
certain  cases,  exports  are  limited  to 
specified  end-users  for  specified  end- 
uses.  Generally,  reporting  of  all  sales  of 
the  specified  products  is  required  at  six 
month  intervals.  This  includes  sales 
made  under  distribution  arrangements 
and  distribution  and  warehousing 
agreements  that  were  previously  issued 
by  the  Department  of  State  for 
encryption  items. 

•  •        •        •        • 

Financial  Institution.  Means  any  of 
the  following: 

(a)  A  broker,  dealer,  government 
seciuities  broker  or  dealer,  self- 
regulatory  organization,  investment 
company,  or  investment  adviser,  which 
is  regulated  or  supervised  by  the 
Securities  and  Exchange  Commission  or 
a  self-regulatory  organization  that  is 
registered  with  the  Securities  and 
Exchange  Commission;  or 

(b)  A  broker,  dealer,  government 
seciuities  broker  or  dealer,  investment 
company,  investment  adviser,  or  entity 
that  engages  in  securities  activities  that, 
if  conducted  in  the  United  States,  would 
be  described  by  the  definition  of  the 
term  "self-regulatory  organization"  in 
the  Securities  Exchange  Act  of  1934, 
which  is  organized  under  the  laws  of  a 
foreign  country  and  regulated  or 
supervised  by  a  foreign  securities 
authority;  or 

(c)  A  US  board  of  trade  that  is 
designated  as  a  contract  market  by  the 
Commodity  Futures  Trading 
Conunission  or  a  futures  commission 
merchant  that  is  regulated  or  supervised 
by  the  Commodity  Futiues  Trading 
Commission;  or 

(d)  A  US  entity  engaged  primarily  in 
the  business  of  issuing  a  general 


piupose  charge,  debit,  or  stored  value 
card,  or  a  branch  of,  or  affiliate 
controlled  by.  such  an  entity;  or 

(e)  A  branch  or  affiliate  of  any  of  the 
entities  listed  in  paragraphs  (a),  (b),  or 
(c)  of  this  definition  regulated  or 
supervised  by  the  Securities  and 
Exchange  Commission,  the  Commodity 
Futures  Trading  Commission,  or  a 
foreign  securities  authority;  or 

(f)  An  affiliate  of  any  of  the  entities 
listed  in  paragraph  (a),  (b).  (c),  or  (e)  of 
this  definition,  engaged  solely  in  the 
business  of  providing  data  processing 
services  to  one  or  more  bank  or  financial 
institutions,  or  a  branch  of  such  an 
affiliate. 

•        •        *        •        • 

U.S.  person,  [a)  *  *  * 

(b)  See  also  §§  740.9  and  740.14,  and 
parts  746  and  760  of  the  EAR  for 
definitions  of  "U.S.  person"  that  are 
specific  to  those  parts. 


PART  774— (AMENDED] 

31.  In  Supplement  No.  1  to  part  774, 
Category  5— Telecommiuiications  and 
Information  Security  is  amended  by 
revising  ECCNs  5A002  and  5D002  to 
read  as  follows: 

5A0O2    Systems,  equipment,  application 
specific  "assemblies",  modules  or  integrated 
circuits  for  "information  security",  and 
specially  designed  components  therefor. 

License  Riequiremeiits 

Reason  for  Control:  NS,  AT,  EI. 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  

AT  applies  to  entire  entry 

NS  Column  1. 
AT  Column  1. 

EI  applies  to  encryption  items  transferred 
from  the  U.S.  Munitions  List  to  the 
Commerce  Control  List  consistent  with  E.O. 
13026  of  November  15, 1996  (61  FR  58767) 
and  pursuant  to  the  Presidential 
Memorandum  of  that  date.  Refer  to  §  742.15 
of  this  subchapter. 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  of  commodities  controlled  under 
5A002  and  exported  under  License 
Exceptions  LVS  or  GOV. 

License  Exceptions 

LVS:  Yes:  $500  for  components  and  spare 
parts  only.  N/A  for  equipment. 
CBS:  N/A 
CIV:N/A 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  See  also  5A992.  This 
entry  does  not  control:  (a)  "Personalized 
smart  cards"  or  sf>ecially  designed 
comfMsnents  therefor,  with  any  of  the 
following  characteristics:  (1)  Not  capable  of 
message  traffic  encryption  or  encryption  of 
user-supplied  data  or  related  key 


management  functions  therefor;  or  (2)  When 
restricted  for  use  in  equipment  or  systems 
excluded  from  control  under  the  note  to 
SA002.C,  or  under  paragraphs  (b)  through  (h) 
of  this  note,  (b)  Equipment  containing 
"fixed"  data  compression  or  coding 
techniques;  (c)  Receiving  equipment  for  radio 
broadcast,  pay  television  or  similar  restricted 
audience  television  of  the  consumer  type, 
without  digital  encryption  and  Where  digital 
decryption  is  limited  to  the  video,  audio  or 
management  functions;  (d)  Portable  or  mobile 
radiotelephones  for  civil  use  (e.g.,  for  use 
with  commercial  civil  cellular 
radiocommunications  systems)  that  are  not 
capable  of  end-to-end  encryption;  (e) 
Decryption  functions  specially  designed  to 
allow  the  execution  of  copy-protected 
"software",  provided  the  decryption 
functions  are  not  user-accessible;  (f)  Access 
control  equipment,  such  as  automatic  teller 
machines,  self-service  statement  printers  or 
point  of  sale  terminals,  that  protects 
password  or  p>ersonal  identification  numbers 
(PIN)  or  similar  data  to  prevent  unauthorized 
access  to  facilities  but  does  not  allow  for 
encryption  of  files  or  text,  except  as  directly 
related  to  the  password  or  PIN  protection;  (g). 
Data  authentication  equipment  that 
calculates  a  Message  Authentication  Code 
(MAC)  or  similar  result  to  ensure  no 
alteration  of  text  has  taken  place,  or  to 
authenticate  users,  but  does  not  allow  for 
encryption  of  data,  text  or  other  media  other 
than  that  needed  for  the  authentication;  (h) 
Cryptographic  equipment  specially  designed, 
developed  or  modified  for  use  in  machines 
for  banking  or  money  transactions,  and 
restricted  to  use  only  in  such  transactions. 
Machines  for  banking  or  money  transactions 
include  automatic  teller  machines,  self- 
service  statement  printers,  pKsint  of  sale 
terminals,  or  equipment  for  the  encryption  of 
interbanking  transactions. 

Related  Definitions:  For  the  control  of 
global  navigation  satellite  systems  receiving 
equipment  containing  or  employing 
decryption  (i.e.  GPS  or  GLONASS),  see 
7A005.  Items: 

a.  Systems,  equipment,  application  specific 
"assemblies",  modules  or  integrated  circuits 
for  "information  security",  and  specially 
designed  components  therefor: 

a.l.  Designed  or  modified  to  use 
"cryptography"  employing  digital  techniques 
to  ensure  "information  security"; 

a.  2.  Designed  or  modified  to  perfoim 
cryptoanalytic  functions; 

a.3.  Designed  or  modified  to  use 
"cryptography"  employing  analog  techniques 
to  ensure  "information  security"; 

Note:  5A002.a.3  does  not  control  the 
following: 

1.  Equipment  using  "fixed"  band 
scrambling  not  exceeding  8  bands  and  in 
which  the  transpositions  change  not  more 
frequently  than  once  every  second; 

2.  Equipnient  using  "fixed"  band 
scrambling  exceeding  8  bands  and  in  which 
the  transpositions  change  not  more 
frequently  than  once  every  ten  seconds; 

3.  Equipment  using  "fixed"  frequency 
inversion  and  in  which  the  transpositions 
change  not  more  frequently  than  once  every 
second; 
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4.  Facsimile  equipment; 

5.  Restricted  audience  broadcast 
equipment;  and  6.  Civil  television 
equipment; 

a.4.  Designed  or  modified  to  suppress  the 
compromising  emanations  of  infonnation- 
bearing  signals; 

Note:  5A002.a.4  does  not  control 
equipment  specially  designed  to  suppress 
emanations  for  reasons  of  health  and  safety. 

a.5.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  "spread  spectrum"  or  the 
hopping  code  for  "Creiquency  agility" 
systems; 

a.6.  Designed  or  modified  to  provide 
certified  or  certifiable  "multilevel  security" 
or  user  isolation  at  a  level  exceeding  Class  B2 
of  the  Trusted  Computer  System  Evaluation 
Criteria  (TCSEC)  or  equivalent; 

a.  7.  Conununications  cable  systems 
designed  or  modified  using  mechanical, 
electrical  or  electronic  means  to  detect 
surreptitious  intrusion. 
•         •         •         *         • 

5D002    Information  Security— "Software". 

License  Requirements 
Reason  for  Control:  NS,  AT,  EI 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  

AT  applies  to  entire  entry 

NSCokimnl. 
AT  Column  1. 

EI  applies  to  encryption  items  transferred 
fitim  the  U.S.  Munitions  List  to  the 
Commerce  Control  List  consistent  with  E.O. 
13026  of  November  15. 1996  (61  FR  58767) 
and  pursuant  to  the  Presidential 
Memorandum  of  that  date.  Refer  to  §  742.15 
of  the  EAR. 

Note:  Encryption  software  is  controlled 
because  of  its  functional  capacity,  and  not 
because  of  any  informational  value  of  such 
software;  such  software  is  not  accorded  the 
same  treatment  under  the  EAR  as  other 
"software";  and  for  the  expwrt  licensing 
purposes  encryption  software  is  treated 
under  the  EAR  in  the  same  manner  as  a 
commodity  included  in  ECCN  SA002. 
License  Exceptions  for  conmiodities  are  not 
applicable. 

Note:  Encryption  software  controlled  for  EI 
reasons  under  this  entry  remains  subject  to 
the  EAR  even  when  made  publicly  available 
in  accordance  with  part  734  of  the  EAR,  and 
it  is  not  eligible  for  the  General  Software 
Note  ("mass  market"  treatment  under 
License  Exception  TSU  for  mass  market 
software).  After  a  one-time  BXA  reviewr 
certain  encryption  software  may  be  released 
from  EI  controls  and  made  eligible  for  the 
General  Software  Note  treatment  as  well  as 
other  provisions  of  the  EAR  applicable  to 
software.  Refer  to  §  742.15(b)(1)  of  the  EAR, 
and  Supplement  No.  6  to  part  742  of  the 
EAR. 

License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
experts  of  software  controlled  uinder  5D002 
and  exported  under  License  Exception  GOV. 

License  Exceptions 

CIV:  N/A 
TSR:  N/A 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  also  5D992.  This 
entry  does  not  control  "software"  "required" 
for  the  "use"  of  equipment  excluded  from 
control  under  to  5A002  or  "software" 
providing  any  of  the  functions  of  equipment 
excluded  from  control  under  5A002. 

Related  Definitions:  N/A 

Items: 

a.  "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment  or 
"software"  controlled  by  5A002,  5B002  or 
5D002. 

b.  "Software"  specially  designed  or 
modified  to  support  "tedinology"  controlled 
by  5E002. 

c.  Specific  "software"  as  follows: 

c.l.  "Software"  having  the  characteristics, 
or  performing  or  simulating  the  functions  of 
the  equipment  controlled  by  5A002  or  SB002; 

c2.  "Software"  to  certify  "software" 
controlled  by  5D002.C.1. 

Dated:  September  14, 1998. 
R.  Roger  Majak, 
Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  98-25096  Filed  9-21-98;  8:45  am] 
BtLUNQ  CODE  3S10-33-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  401  and  402 
[Docket  No.  FR-429a-N-0ZI 
RIN  2502-nAH09 

Notice  Of  Public  Meetings  Multifamily 
Housing  Mortgage  and  Housing 
Assistance  Restructuring  (Mark-to- 
IMarfcet)  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  public  forums. 

summary:  On  September  11, 1998  (63 
FR  48925],  the  Eiepartment  published  in 
the  Federal  Register  an  interim  rule 
implementing  the  Mark-to-Market 
Program.  The  Program  was  enacted  by 
the  Multifamily  Assisted  Housing 
Reform  and  AffordabiHty  Act  of  1997 
(MAHRA).  The  purpose  of  the  program 
is  to  preserve  low-income  rental 
housing  affordability  while  reducing  the 
long-tenn  costs  of  Federal  rental 
assistance,  including  project-based 
assistance,  and  minimizing  the  adverse 
effect  on  the  FHA  insurance  funds.  The 
authorizing  statute  provides  that  before 
publishing  the  final  rule  HUD  is  to 
conduct  at  least  three  public  forums  at 
which  organizations  representing 
various  groups  identified  in  the  statute 
may  express  views  concerning  HUD's 
proposed  disposition  of 
recommendations  firom  those  groups. 


This  notice  annoimces  the  time  and 
places  for  these  public  forums. 

DATES:  The  public  forums  will  be  held 
on  Thursday,  October  1, 1998,  from  1 
p.m.  to  7:30  p.m.  local  time. 

ADDRESSES:  The  pubUc  forums  will  be 
held  at  the  following  three  locations: 

Midland  Hotel  (Adams  Room),  175  West 

Adams,  Chicago,  Illinois 
Hohday  Inn  Golden  Gateway,  1500  Van 

Ness  Avenue,  San  Francisco, 

California 
The  College  of  Insurance,  101  Murray 

Street,  New  York,  New  York. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Leslie  Breden,  (202)  708-6423,  ext. 
5603.  For  hearing-  and  speech-impaired 
persons,  this  number  may  be  accessed 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  For  registration  information 
call  1-800-685-8470,  the  Multifamily 
Housing  Clearinghouse,  (fax)  (301)-519- 
5161.  (&ccept  for  the  800  numbers,  these 
are  not  toll-free  numbers.)  Additional 
information  is  available  on  HUD's 
Internet  web  site,  at  http:// 
www.hud.gov/fha/mfh/pre/ 
premenu.html. 

SUPPI^MENTARY  INFORMATION: 

What  Will  Be  Discussed  at  the  Forums? 

Section  522(a)(3)(A)  of  MAHRA 
directed  HUD  to  seek  recommendations 
on  implementing  the  participating 
administrative  entity  selection  criteria 
(see  section  513(b)  of  MAHRA  and 
§401.201  of  the  interim  rule)  and  on 
mandatory  renewal  of  project-based 
assistance  (see  section  515(c)(1)  of 
MAHRA  and  §401.420  of  the  interim 
rule).  In  accordance  with  section 
513(a)(3)(A),  HUD  has  received 
recommendations  from  at  least  the 
following  organizations:  State  housing 
finance  agencies  and  local  housing 
agencies;  other  potential  participating 
administering  entities;  tenants;  owners 
and  managers  of  ehgible  multifamily 
housing  projects;  States  and  units  of 
general  local  government;  and  qualified 
mortgagees.  The  recommendations 
covered  the  scope  of  the  interim  rule. 

In  accordance  with  section 
522(a)(3)(B)  of  MAHRA,  HUD  is  holding 
these  public  forums  to  provide 
participants  with  an  opportunity  to 
express  their  views  on  §  401.201  and 
§  401.420  of  the  interim  rule.  HUD  will 
not  be  making  any  presentations  at  these 
forums.  The  purpose  of  these  forums  is 
for  HUD  to  listen  and  record  the 
comments  of  the  forum  participants  for 
consideration  in  drafting  the  final  rule. 

How  Can  I  Register  for  a  Forum? 

You  can  get  registration  information 
through  HUD's  portfoUo  reengineering 
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website  at  http:www.hud.gov/fha/pre/ 
premenu.html.  Those  wishing  to  attend 
and  to  provide  oral  comments  are  asked 
to  register  in  advance. 

To  allow  for  the  greatest  participation 
at  the  forums,  we  will  ask  you  to  register 
for  a  specified  time  and  to  limit  your 
comments  to  5  minutes.  Those  who  do 
not  preregister  will  be  accommodated 
and  given  an  opportunity  to  comment 
after  those  who  have  preregistered,  time 
and  space  permitting. 

Authority:  42  U.S.C.  1437f  note  and 
3535(d). 

Dated:  September  15, 1998. 
Ira  Peppercorn, 

General  Deputy  Assistant  Secretary  for 

Housing. 

(FR  Doc.  98-25269  Filed  9-21-98;  8:45  am] 

MLUNG  CODE  4210-«7-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 
[FRL-6160-e] 

Oklahoma:  Final  Authoriiation  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Oklahoma  has 
applied  for  final  authorization  to  revise 
its  Hazardous  Waste  Program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  EPA  has  reviewed 
Oklahoma  Department  of  Environmental 
Quahty's  (ODEQ)  appUcation  and 
determined  that  its  Hazardous  Waste 
Program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Unless  adverse 
written  comments  are  received  during 
the  review  and  comment  period,  EPA's 
decision  to  approve  Oklahoma's 
Hazardous  Waste  Program  revision  will 
take  effect  as  provided  below  in 
accordance  with  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
DATES:  This  immediate  final  rule  is 
effective  on  November  23, 1998  without 
further  notice,  unless  EPA  receives 
adverse  comment  by  October  22,  1998. 
Should  the  EPA  receive  such  comments, 
it  will  publish  a  timely  document 
withdrawing  this  rule. 
ADDRESSES:  Copies  of  the  Oklahoma 
program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  for  inspection 
and  copying  from  8:30  a.m.  to  4:00  p.m. 
Monday  through  Friday  at  the  following 
addresses:  State  of  Oklahoma 


Department  of  Environmental  Quality, 
1000  Northeast  Tenth  Street,  Oklahoma 
City,  Oklahoma  73117-1212,  phone 
(405)  271-5338  and  EPA,  Region  6 
Library,  12th  Floor,  1445  Ross  Avenue, 
Dallas,  Texas  65202,  phone  (214)  665- 
6444.  Written  comments,  referring  to 
Docket  Number  OK-98-1,  should  be 
sent  to  Alima  Patterson,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PD-G), 
Multimedia  Planning  and  Permitting 
Division,  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202,  phone 
(214) 665-8533. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6PD-G),  Multimedia  Planning 
and  Permitting  Division,  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202, 
phone  (214)  665^533. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  imder 
section  3006(b)  of  the  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obUgation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  Code  of  Federal 
Regulations  (CFR)  parts  124,  260-264, 
265. 266. 268.  270  and  279. 

B.  Oklahoma 

Oklahoma  initially  received  Final 
Authorization  on  January  10.  1985,  (49 
FR  50362),  to  implement  its  Base 
Hazardous  Waste  Management  Program. 
Oklahoma  received  authorization  for 
revisions  to  its  program  on  June  18, 

1990  (55  FR  14280),  effective  November 
27, 1990  (55  FR  39274),  effective  June  3, 

1991  (56  FR  13411),  effective  November 
19,  1991  (56  FR  47675),  effective 
December  21, 1994  (59  FR  51116- 
51122),  effective  April  27, 1995  (60  FR 
2699-2702),  effective  December  23, 
1996  (61  FR  5288-52886),  and 
Technical  Correction  effective  March 
14,  1997  (62  FR  12100).  The  authorized 
Oklahoma  RCRA  program  was 
incorporated  by  reference  into  the  CFR 
effective  December  13, 1993.  On  April 
18, 1997,  Oklahoma  submitted  a  final 
complete  program  revision  application 
for  additional  program  approvals. 
Today,  Oklahoma  is  seeking  approval  of 
its  program  revision  in  accordance  with 
§  271.21(b)(3). 


Statutory  authority  is  provided  by  the 
Oklahoma  Hazardous  Waste 
Management  Act,  as  amended,  27A 
Oklahoma  Statute  (O.S.)  Supplement 
1993,  §§  2-7-101  et  seq.  To  implement 
the  provisions  of  the  EPA  regulations, 
on  January  16, 1996,  the  Board  adopted 
amendments  to  the  Hazardous  Waste 
Management  Rules  (Rules),  Oklahoma 
Administrative  Code  (OAC)  Title  252, 
Chapter  200  as  permanent  rules.  The 
amendments  became  efi'ective  July  1, 
1998. 

On  April  4, 1996,  the  Council  voted 
to  recommend  amendments  252:200-3- 
1,  through  252:200-3-4  to  incorporate 
by  reference,  in  accordance  with  the 
Guidelines  for  Adoption  of  Federal 
Regulations  By  Reference,  the  following 
EPA  Hazardous  Waste  Management 
Regulations  as  amended  through  July  1, 
1995:  The  provisions  of  40  CFR  part  124 
which  are  required  by  40  CFR  271.14; 
40  CFR  parts  260-266,  with  exception  of 
40  CFR  parts  260.20  through  260.22;  40 
CFR  part  268;  40  CFR  part  270;  40  CFR 
part  273;  and  40  CFR  part  279.  The 
Board  adopted  these  amendments  on 
Jime  18, 1996.  The  amendments  were 
signed  by  the  Governor  and  became 
effective  as  emergency  rules  on  August 
1, 1996.  The  amendments  were  effective 
as  permanent  rules  June  1, 1997. 

The  EPA  reviewed  ODEQ's 
application,  and  today  is  making  an 
immediate  final  decision,  subject  to 
public  review  and  comment,  Uiat 
ODEQ's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  Consequently,  the  EPA 
intends  to  grant  Final  Authorization  for 
the  additional  program  modifications  to 
Oklahoma.  The  public  may  submit 
written  comments  on  the  EPA's  final 
decision  imtil  October  22, 1998.  Copies 
of  Oklahoma's  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  document. 

Approval  of  ODEQ's  program  revision 
shall  become  effective  60  days  from  the 
date  this  document  is  published,  unless 
an  adverse  written  comment  pertaining 
to  the  State's  revision  discussed  in  this 
dociunent  is  received  by  the  end  of  the 
comment  period.  If  an  adverse  written 
comment  is  received,  EPA  will  publish 
either,  (1)  a  vkdthdrawal  of  the 
immediate  final  decision,  or  (2)  a 
document  containing  a  response  to  the 
comment  that  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

The  ODEQ's  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
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parts  124.  260-263.  264.  265.  266.  270. 
273.  and  279,  that  were  published  in  the 
FR  through  June  30, 1995.  This  approval 


includes  the  provisions  that  are  listed  in 
the  chart  below.  This  chart  also  lists  the 
Stat/e  analogs  that  are  being  recognized 


as  equivalent  to  the  appropriate  Federal 
reqviirements. 


Federal  citation 


1.  Recovered  Oil  Exclusion,  [59  FR  38536- 
38545]  July  28,  1994.  (ChecKRst  135). 


2.  Removal  of  the  Corxlrtional  Exemption  lor 
Certain  Slag  Residues,  [59  FR  43496-43500) 
August  24,  1994.  (Checklist  136). 


3.  Universal  Treatment  Standards  and  Treat- 
ment Standards  for  Organic  Toxicity  Char- 
acteristic Wastes  and  Newly  Listed  Wastes, 
[59  FR  47982-48110],  September  19,  1994. 
(Checklist  137). 

4.  Testing  and  Monitoring  Activities  Amendment 
I,  [60  FR  3089-3095]  January  13.  1995. 
(Checklist  139). 


5.  Cart)amate  Production  IdentifKation  arxl  List- 
ing of  Hazardous  Waste,  [60  FR  7824-7859] 
February  9,  1995;  as  amended  at  [60  FR 
19165)  April  17, 1995.  (Checklist  140). 

6.  Testing  and  Monitoring  Activities  Amendment 
II,  [60  FR  17001-17004)  April  4,  1995. 
(Checklist  141). 

7.  Universal  Waste:  General  Provisk>n8;  Spe- 
cific Provisions  for  Batteries;  Specific  Prmi- 
skxts  for  PestickJes;  Specifk:  Provisnns  for 
Thermostats;  Petitnn  Provisk)ns  to  Add  a 
New  Universal  Waste  ,  [60  FR  25492-25551] 
May  11.  1995  .  (Checklists  142A.  142B, 
142C.  142D  &  142E). 


State  anakig 


Oklahoma  Administrative  Code  (OAC)  27A  Oklahoma  Statutes  (O.S.),  Supp.  1993,  §2-7-106 
effective  July  1,  1993;  §2-7-104  effective  July  1,  1994;  Oklahoma  Hazardous  Waste  Man- 
agenwnt  Act  (OHWMA),  as  amended,  252,  Oapter  200  (Rules);  252:200-3-1.  through 
252:200-3-^,  amended  June  18,  1996,  emergency  nie  effective  August  1,  1996,  pemia- 
nent  mle  effective  June  1,  1997;  252:200-^-6,  and  252200:3-6  adopted  March  30,  1994, 
effective  May  26,  1994. 

OAC  27A  O.S..  Supp.  1996,  §§2-7-106  amended  1993,  effective  Ju»y  1,  1993;  27A  O.S. 
Supp.  1996  §2-7-104,  §2-7-105(17),  §2-7-1 07(A)(3),  effective  July  1,  1994;  OHWMA 
Rules  252:200-3-1  through  252-.200-3-4,  amended  June  18,  1996,  emergency  effective 
date  August  1,  1996,  permanent  mle  effective  June  1, 1997;  252200-3-5,  and  252200-3- 
6,  effective  May  26,  1994. 

OAC  27A  O.S.,  Supp.  1996,  §§2-7-106  amended  1993,  effective  July  1.  1993;  §2-7-104. 
added  by  Laws  1994,  and  §2-7-107(10),  effective  July  1,  1994;  OHWMA  Rules  252200- 
3-1  through  252200-3-4,  amended  June  18,  1996,  emergency  effective  date  August  1, 
1996,  pemfianent  effective  June  1.  1997;  252200-3-5.  and  252200-3-6,  Finally  adopted 
March  30, 1994,  effective  as  permanent  nies  May  26.  1994. 

OAC  27A  O.S.,  Supp.  1996,  §§2-7-106  amended  1993.  effective  July  1,  1993;  §2-7-104, 
Added  by  Laws  1994,  effective  July  1.  1994;  OHWMA  Rules  252:200-3-1  through  252200- 
3-4,  amended  June  18,  1996,  emergency  effective  date  August  1,  1996,  permanent  effec- 
tive June  1.  1997;  252200-3-5,  and  252200-3-6.  Finally  adopted  March  30,  1994,  effec- 
tive May  26,  1994. 

OAC  27A  O.S.,  Supp.  1996,  §§2-7-106  amended  1993,  effective  July  1,  1993;  §2-7-104, 
Added  by  Laws  1994  and  §2-7-106,  effective  July  1,  1994;  OHWMA  Rules  252200-3-1 
through  252200-3-4,  amended  June  18,  1996,  emergency  effective  date  August  1.  1996, 
permanent  effective  June  1,  1997;  252200-3-6,  and  252200-3-6.  Finally  adopted  March 
30, 1994,  effective  as  permanent  May  26,  1994. 

OAC  27A  O.S.,  Supp.  1996,  §§2-7-106  amended  1993,  effective  July  1.  1993;  §2-7-104. 
Added  by  Laws  1994,  effective  July  1, 1994;  OHWMA  Rules  252200-3-1  through  252200- 
3-4,  amended  June  18,  1996,  emergency  effective  date  1,  1996,  permanent  effective  June 
1,  1997;  252200-3-5,  and  252200-3-6,  Finally  effective  May  26.  1994. 

OAC  27A  O.S.,  Supp.  1996,  §§2-7-106  amended  1993,  effective  July  1,  1993;  §2-7-104, 
Added  by  Laws  1994,  effective  July  1 ,  1994;  OHWMA  Rufes  252200-3-1  «vough  252200- 
3-4,  amended  June  18.  1996,  emergency  effective  date  August  1,  1996,  permanent  effec- 
tive June  1 ,  1997;  252200-3-6.  and  252200-3-«.  effective  May  26. 1994. 


Oklahoma  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA. 

C  Decision 

I  conclude  that  ODEQ's  application 
for  a  program  revision  meets  the 
statutory  and  regulatory  requirements 
estabUshed  by  RCRA.  Accordingly. 
ODEQ  is  granted  Final  Authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Oklahoma  now  has 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCHA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  HSWA.  Oklahoma 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  imder 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  sections 
3008.  3013  and  7003  of  RCRA. 


D.  Codificatibn  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
ODEQ's  program  and  for  incorporation 
by  reference  of  those  provisions  of  its 
statutes  and  regulations  that  EPA  will 
enforce  imder  sections  3008,  3013.  and 
7003  of  RCRA.  Therefore.  EPA  is 
reserving  amendment  of  40  CFR  part 
272,  subpart  LL  until  a  later  date. 

E.  CtHnpUance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

F.  Compliance  With  Executive  Order 
13045 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks",  applies  to  any 
rule  that:  (1)  the  OMB  determines  is 
"economically  significant"  as  defined 
under  Executive  Order  12866.  and  (2) 
concerns  an  environmental  health  or 


safety  risk  that  the  EPA  has  reason  to 
believe  may  have  disproportionate  effect 
on  children.  If  the  regulatory  action 
meets  both  criteria,  the  Agency  must 
evluate  the  environmental  he^th  or 
safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

G.  Compliance  With  Executive  Order 
13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not      ___ 
required  by  statute,  that  significantly  or 
uniquely  sdffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
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Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unhmded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  afiiected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  is  not  subject  to  Executive 
Order  13084  because  it  does  not 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments.  The  State  of  Oklahoma  is 
not  authorized  to  implement  the  RCRA 
hazardous  waste  program  in  Indian 
country.  This  action  has  no  effect  on  the 
hazardous  waste  program  that  the  EPA 
implements  in  the  Indian  country 
within  the  State. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Uw  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  the  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

I.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  the  EPA  must  prepare  a 


written  statement,  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  EPA  has  determined  that  sections 
202  and  205  requirements  do  not  apply 
to  today's  action  because  this  rule  does 
not  contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  State  of  Oklahoma's  program, 
and  today's  action  does  not  impose  any 
additional  obhgations  on  regulated 
entities.  In  fact,  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  firom  participation  in  a  voluntary 
federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  treatments,  storage  disposal 
facihties  (TSDFs).  they  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
being  authorized  by  EPA,  and  thus,  are 
not  subject  to  any  additional  significant 
or  unique  requirements  by  virtue  of  this 
program  approval. 

J.  Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
pubUsh  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.  small  businesses,  small 
organizations,  and  small  govermnental 
jurisdictions).  This  analysis  is 
uimecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirementSu. 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Piu^uant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  authorization  approves  regulatory 
requirements  imder  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1966,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  defined  by  5  U.S.C. 
804(2). 

L.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  smy  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

M.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
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mandate  upon  a  State,  local  or  tribal 
govenunent,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
sirauficant  unAmded  mandates." 

This  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

List  (^Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Ck)nfidential  business  Indian  lands. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands  relations. 
Intergovernmental  information, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Audiority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a).  6926,  6974(b). 
W.B.  Hathaway. 

Acting  Regional  Administrator.  Region  6. 
(FR  Doc.  96-25200  Filed  9-21-98;  8:45  am) 
WLUMQ  CODE  6660  BO  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6165-31 

Washington:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Response  to  comment  and  final 

rule. 

SUMMARY:  On  July  7, 1998,  the  EPA 
published  a  proposed  rule  (63  FR 
36652)  and  an  inunediate  final  rule  (63 


FR  36587)  to  approve  a  revision  to  the 
State  of  Washington  hazardous  waste 
management  program  which  would  give 
the  program  jurisdiction  over  "non-trust 
lands"  within  the  exterior  boundaries  of 
the  Puyallup  Indian  reservation  located 
in  Tacoma.  Washington.  The  EPA  stated 
in  the  immediate  final  rule  that  if  the 
Agency  received  adverse  written 
comment  it  would  publish  a  notice 
withdrawing  the  immediate  final  rule 
before  its  effective  date,  and  then  would 
address  comments  in  a  final  rule  based 
on  the  proposed  rule.  Because  EPA 
received  an  adverse  comment,  the 
Agency  withdrew  the  immediate  final 
rule  in  a  withdrawal  notice  published 
on  August  21, 1998  in  the  Federal 
Register  (63  FH  44795).  The  EPA  has 
reviewed  and  analyzed  the  concerns 
raised  by  the  comment,  and  now  issues 
this  final  rule.  After  consideration  of 
these  concerns,  EPA  is  approving  the 
State  of  Washington  authorization 
revision  to  include  non-trust  lands 
within  the  1873  Survey  Area  as  pari  of 
its  approved  program. 

DATES:  This  final  rule  will  become 
effective  on  October  22, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Kocourek,  U.S.  Environmental 
Protection  Agency,  Region  10, 1200 
Sixth  Avenue.  WCM-122,  Seattle,  WA 
98101,  Telephone:  (206)  553-6502. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  State  of  Washington  seeks 
revision  of  its  authorized  program  to 
include  "non-trust  lands"  within  the 
exterior  boundaries  of  the  Puyallup 
Indian  reservation  (hereafter  referred  to 
as  the  "1873  Survey  Area"  or  "Survey 
Area")  pursuant  to  a  settlement 
agreement  finalized  in  1988  and  ratified 
by  Congress  in  1989,  which  allows 
Washington  to  seek  authorization  under 
federal  environmental  laws  for  such 
lands  after  consultation  and 
communication  with  the  Puyallup 
Tribe.  The  revision  requested  by 
Washington  in  its  current  application  is 
not  a  result  of  a  change  to  EPA's  rules 
or  regulations,  nor  is  it  a  result  of 
changes  to  Washington's  rules  and 
regulations.  Rather,  Washington's 
application  for  revision  residts  Crom  the 
unique  agreements  between 
Washington,  the  United  States  and  the 
Puyallup  Tribe  of  Indians.  A  complete 
discussion  of  the  backgroimd  of  the 
matter  addressed  by  this  final  rule  can 
be  found  in  the  immediate  final  rule 
located  in  the  final  rules  section  of  the 
July  7, 1998  (63  FH  36587)  Federal 
Register. 


B.  Coounent  Regarding  the  Immediate 
Final  Decision 

Reichhold  Chemical,  Inc.  (Reichhold), 
which  has  an  EPA-issued  RCRA 
corrective  action  permit  for  it's  Tacoma 
facility,  commented  that  its  permit  and 
the  corrective  action  process  should  not 
be  subjected  to  the  jurisdictional 
uncertainties  that  it  believes  would 
result  if  EPA  authorizes  the  revisions  to 
the  Washington  program.  Reichhold 
MTTote  that  it  is  negotiating  with  the 
Puyallup  Tribe  of  Indians  (the  Tribe) 
and  F*uyallup  International,  Inc. 
concerning  the  acquisition  and/or  long- 
term  lease  of  all  or  a  portion  of  the 
Reichhold  property.  Reichhold  is 
concerned  that  transferring  jurisdiction 
authority  to  the  State  for  F^ichhold's 
permit  will  cause  delays  and 
uncertainty  should  the  Tribe  acquire  a 
fee  or  leasehold  interest  in  the  land. 
Reichhold  did  not  specify  what  it 
considers  to  be  "jurisdictional 
tmcertainties."  They  claim  that  EPA's 
authorization  of  the  Washington 
program  will  further  delay  Reichhold's 
ability  to  make  the  property  available  to 
the  Tribe  or  any  other  suitable  user  for 
productive  use  consistent  with  the 
RCRA  program  and  pubUc  health  and 
safety.  Reichhold  requested  that  EPA 
withdraw  its  approval  until  the  issues  of 
jurisdiction  over  the  Tribe's  activities  on 
Reichhold's  property  are  resolved. 

The  EPA  has  reviewed  the  issues 
raised  by  Reichhold,  and  does  not  find^ 
sufficient  merit  to  its  objection  to 
withhold  approval  of  this  authorization 
revision.  Reichhold  did  not  dispute  that 
the  State  has  the  authority  to  implement 
the  hazardous  waste  program  on  non- 
trust  lands  pursuant  to  the  agreement 
and  did  not  assert  the  state  program  fails 
to  meet  the  statutory  criteria  of  being 
equivalent  and  consistent,  and 
providing  adequate  enforcement.  The 
information  Reichhold  provided  did  not 
address  how  "jurisdicticmal 
uncertainties"  will  interfere  with 
Washington's  ability  to  properly 
administer  the  hazardous  waste 
management  program  at  the  Reichhold 
facility  in  Tacoma. 

The  EPA,  the  State  of  Washington  and 
the  F*uyallup  Tribe  already  have 
established  a  process  for  working 
together  to  address  issues  of  jurisdiction 
imder  the  Settlement  Agreement.  As 
part  of  the  process  to  revise  the 
Washington  authorization,  EPA,  the 
Tribe,  and  Washington  consulted  on 
implementation  of  the  programs  in  a 
cooperative  fashion,  and  EPA  expects 
that  the  cooperation  established  in  the 
Settlement  Agreement  and  other 
agreements  will  continue  to  provide 
avenues  for  addressing  issues  that  arise 


50532       Federal  Register/ Vol.  63,  No.  183 /Tuesday,  September  22,  1998/Rules  and  Regulations 


in  a  timely  and  efficient  manner. 
Specifically,  the  State  and  EPA 
developed  an  addendum  to  its 
Memorandum  of  Agreement  (May  1998), 
which  includes  an  agreed  upon 
implementation  strategy  for  how  the 
EPA  and  Ecology  will  share  information 
and  communicate  all  jurisdictional 
changes  within  the  1873  Survey  Area. 
In  addition,  the  approval  in  today's 
document  specifically  addresses  an 
aspect  of  Reichhold's  concerns  by 
clarifying  that  the  revised  program  does 
not  extend  to  Indian  or  Indian  activities 
within  the  1873  Survey  Area.  EPA  will 
retain  jurisdiction  over  trust  lands  and 
over  Indians  and  Indian  activities  on 
non-trust  lands  within  the  Siuvey  Area. 
Should  Reichhold  transfer  ownership  of 
all  or  a  portion  of  the  facility  to  the 
Tribe,  EPA  and  Washington,  in 
consultation  with  the  Tribe,  will 
address  any  effects  in  accordance  with 
the  May  1998,  State  and  EPA 
Memorandum  of  Agreement 
Addendum. 

C.  Today's  Action 

EPA  is  today  taking  final  action  to 
grant  final  authorization  revising  the 
State  of  Washington's  hazardous  waste 
program  to  include  non-trust  lands 
within  the  1873  Survey  Area  of  the 
Puyallup  Indian  Reservation,  but 
limiting  the  authorization  so  that  the 
revised  program  does  not  extend  to 
Indian  or  Indian  activities  within  the 
1873  Survey  Area. 

Washington  will  implement  the 
revised  authorized  program  in  the  same 
manner  that  the  program  is 
implemented  elsewhere  in  the  State. 
This  includes  all  aspects  of  the 
authorized  State  program  such  as  waste 
designation  requirements:  generator, 
transporter,  and  recycling  requirements; 
treatment,  storage  and  disposal  (TSD) 
facility  requirements;  all  permitting 
procedures;  corrective  action 
requirements;  and  compliance 
monitoring,  and  enforcement 
procedures.  EPA  will  continue  to 
implement  and  enforce  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA)  provisions  for  which  the  State 
is  not  authorized. 

All  permits  issued  by  U.S.  EPA 
Region  10  on  non-trust  lands  within  the 
1873  Survey  Area  prior  to  final 
authorization  of  this  revision  will 
continue  to  be  administered  by  U.S. 
EPA  Region  10  until  the  issuance  or 
reissuance  after  modification  of  a  State 
RCRA  permit.  Upon  the  effective  date  of 
the  issuance,  or  reissuance  after 
modification  to  incorporate  authorized 
State  requirements,  of  a  State  RCRA 
permit,  those  EPA-issued  permit 
provisions  which  the  State  is  authorized 


to  administer  and  enforce  will  expire. 
HSWA  provisions  for  which  the  State  is 
not  authorized  will  continue  in  effect 
imder  the  EPA-issued  permit. 

I  conclude  that  Washington's 
application  for  a  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Washington  is  granted 
Final  Authorization  to  operate  its 
hazardous  waste  program  as  revised  for 
the  non-trust  lands  within  the  1873 
Survey  Area  except  over  Indians  and 
Indian  activities  within  the  1873  Survey 
Area.  Washington  now  has 
responsibility  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the  HSWA 
and  excluding  bom  its  revised  program 
authority  over  Indians  or  Indian 
activities  within  the  1873  Survey  Area. 
Washington  also  has  primary 
enforcement  responsibilities  for  the 
non-trust  lands  within  the  1873  Survey 
Area  except  over  Indians  and  Indian 
activities  within  the  1873  Survey  Area. 
EPA  will  retain  jurisdiction  over  trust 
lands  and  over  Indians  and  Indian 
activities  on  non-trust  lands  within  the 
Survey  Area.  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA,  42  U.S.C.  6927.  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  of  RCRA,  42  U.S.C. 
sections  6928,  6934  and  6973. 

D.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  fpr 
codification  of  the  decision  to  authorize 
Washington's  program  and  for 
incorporation  by  reference  of  those 
provisions  of  the  State's  authorized 
statutes  and  regulations  EPA  will 
enforce  under  sections  3008,  3013  and 
7003  of  RCRA.  Therefore,  EPA  is 
reserving  amendment  of  40  CFR  part 
272,  subpart  WW,  imtil  a  later  date. 

E.  Unfunded  Mandates  Refbnn  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate  or  to  the  private  sector  of  $100 
million  or  more  in  any  one  year.  The 
section  202  and  205  requirements  do 
not  apply  to  today's  action  because  this 
rule  does  not  contain  a  Federal  mandate 


that  may  result  in  annual  expenditiu«s 
of  $100  million  or  more  for  State,  local 
and/or  tribal  governments  in  the 
aggregate,  or  the  private  sector.  Further, 
as  it  applies  to  the  State,  this  action 
does  not  impose  a  Federal 
intergovernmental  mandate  because 
UMRA  does  not  include  duties  arising 
from  participation  in  a  volimtary  federal 
program.  Today's  rule  effects  an 
administrative  change  by  authorizing 
the  State  to  implement  its  hazardous 
waste  program  in  lieu  of  the  Federal 
RCRA  program  for  the  non-trust  lands 
within  the  1873  Survey  Area  except 
over  Indians  and  Indian  activities 
within  the  1873  Survey  Area.  To  the 
extent  that  the  State's  hazardous  waste 
program  is  more  stringent  than  the 
Federal  program,  any  new  requirements 
imposed  on  the  regulated  conununity 
apply  by  virtue  of  state  law,  not  because 
of  any  new  Federal  requirement 
imposed  pursuant  to  today's  rule. 

'The  requirements  of  section  203  of 
UMRA  also  do  not  apply  today's  action. 
Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
ixniquely  affect  small  governments, 
including  tribal  governments,  section 
203  of  the  UMRA  requires  EPA  to 
develop  a  small  government  agency 
plan.  This  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments. 

F.  Certification  Under  the  Regulatory 
Flexibility  Act 

Puirsuant  to  the  Regulatory  Flexibility 
Act  (  5  U.S.C.  601,  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  proposed  rulemaking 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  must  prepare  and 
make  available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is  not 
required,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  rule  does  not  impose 
any  federal  requirements  on  regulated 
entities,  whether  large  or  small.  Instead, 
today's  rule  effects  an  administrative 
change  by  authorizing  the  State  to 
implement  its  hazardous  waste  program 
in  lieu  of  the  Federal  RCRA  program  for 
the  non-trust  lands  within  the  1873 
Survey  Area  except  over  Indians  and 
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Indian  activities  within  the  1873  Survey 
Area.  Today's  rule  carries  out  Congress' 
intent  imder  both  RCRA  and  the 
Settlement  Act  that  states  should  be 
authorized  to  implement  their  own 
hazardous  waste  programs  as  long  as 
those  programs  are  equivalent  to,  and  no 
less  stringent  than,  the  Federal 
hazardous  waste  program.  In  this  case, 
to  the  extent  that  the  State's  hazardous 
waste  program  is  more  stringent  than 
the  Federal  program,  any  new 
requirements  imposed  on  the  regulated 
community  apply  by  virtue  of  state  law, 
not  because  of  any  new  Federal 
requirement  imposed  pursuant  to 
today's  rule. 

Piirsuant  to  the  provision  at  5  U.S.C. 
605(b),  the  Agency  hereby  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  which  includes  a 
copy  of  the  rule  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

H.  Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

I.  Compliance  With  Executive  Order 
12875:  Enhancing  Intergovernmental 
Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  inciured  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 


representatives  of  affected  State,  local 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  C5rder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  impose  a  mandate 
upon  a  State,  local  or  Tribal 
government. 

Today's  nde  effects  an  administrative 
change  by  authorizing  the  State  to 
implement  its  hazardous  waste  program 
in  lieu  of  the  Federal  RCRA  program  for 
the  non-trust  lands  within  the  1873 
Survey  Area  except  over  Indians  and 
Indian  activities  within  the  Area.  As 
such,  th€  final  rule  is  not  subject  to  the 
requirements  of  Executive  Order  12875. 

J.  Compliance  With  Executive  Order 
13045 

Executive  Order  13045  appUes  to  any 
rule  that  the  Office  of  Management  and 
Budget  determines  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  where  EPA 
determines  the  environment  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  Agency  has  determined  that  the 
final  rule  is  not  a  covered  regulatory 
action  as  defined  in  the  Executive  Order 
because  it  is  not  economically 
significant  and  is  not  a  health  or  safety 
risk-based  determination.  Today's  rule 
effects  an  administrative  change  by 
authorizing  the  State  to  implement  its 
hazardous  waste  program  in  lieu  of  the 
Federal  RCRA  program  for  the  non-trust 
lands  within  the  1873  Survey  Area 
except  over  Indians  and  Indian 
activities  within  the  1873  Survey  Area. 
As  such,  the  final  rule  is  not  subject  to 
the  requirements  of  Executive  Order 
13045. 

K.  Executive  Order  13084:  Consultation 
and  Coordination  writh  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 

may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 


Indian  tribal  governments,  and  that 
imposes  substantial  direct  compUance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  rule 
specifically  grants  Washington  Final 
Authorization  to  operate  its  hazardous 
waste  program  as  revised  for  the  non- 
trust  lands  within  the  1873  Survey  Area 
except  over  Indians  and  Indian 
activities  within  the  1873  Siuvey  Area. 
EPA  will  retain  jurisdiction  over  trust 
lands  and  over  Indians  and  Indian 
activities  on  non-trust  lands  within  the 
Survey  Area.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

L.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501,  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  commimity. 

M.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  'Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  No. 
104-113,  section  12(d){15  U.S.C.  272). 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampUng  procediues,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
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provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
standards. 

List  of  Sub|ects  in  40  CFR  Part  27 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste,  Hazardous  waste 
transportation,  hidian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended,  42  U.S.C.  sections  6912(a),  6926, 
6974(b). 

Dated:  September  10, 1998. 
Chuck  Clarke, 

Fegional  Administrator.  Region  10. 
|FR  Doc.  98-25321  Filed  9-21-98;  8:45  am) 
■ituNQ  cooc  ten  »o  p 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  502. 503. 510. 514. 540. 
572,  585. 587  and  588 

[Dockat  No.  98-09] 

Update  of  Existing  and  Addition  of 
New  Filing  and  Service  Fees 

AQENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Maritime 
Commission  ("Commission")  is  revising 
its  existing  fees  for  filing  petitions  and 
complaints;  various  public  information 
services,  such  as  record  searches, 
document  copying,  and  admissions  to 
practice;  filing  freight  forwarder 
applications;  various  ATFI-related 
services;  passenger  vessel  performance 
and  casualty  certificate  applications; 
and  agreements.  These  revised  fees 
reflect  current  costs  to  the  Commission. 
In  addition,  the  Commission  adds  three 
new  fees  for  the  publication  of  the 
Regulated  Persons  hidex  ("RPI")  on 
diskette;  the  application  to  amend  a 
passenger  vessel  operator's  Certification 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation  and 
Certification  of  Financial  Responsibility 
to  Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons  on 
Voyages  ("Certificates")  for  the  addition 
or  substitution  of  a  vessel  to  the 


applicant's  fleet;  and  the  agency's 
review  of  corrections  of  clerical  errors  in 
service  contracts,  as  requested  by  parties 
to  a  service  contract. 
EFFECTIVE  DATE:  November  2, 1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Kusumoto,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW,  Washington.  D.C.  20573-0001, 
(202)  523-5866,  E-mail: 
sandrak@finc.gov. 

SUPPLEMENTARY  INFORMATION:  On  July  1, 
1998,  the  Commission  published  in  the 
Federal  Register  a  Notice  of  Proposed 
Rulemaking  ("NPR"  or  "Proposed 
Rule")  in  Docket  No.  98-09,  Update  of 
Existing  and  Addition  of  New  Filing  and 
Services  Fees.  63  FR  35896.  No 
comments  were  received. 

This  rule  updates  the  Commission's 
current  filing  and  service  fees  which 
have  been  in  effect  since  1995,  and  are 
no  longer  representative  of  the 
Commission's  actual  costs  for  providing 
such  services.  Fee  increases  primarily 
reflect  increases  in  salary  and  indirect 
(overhead)  costs.  For  some  services,  the 
increase  in  processing  or  review  time 
accounts  for  the  increase  in  the  level  of 
proposed  fees. 

The  Commission  is  eliminating 
several  fees.  Fees  associated  with  the 
provision  of  subscription  services  will 
be  discontinued  because  of  diminished 
public  demand  for  them  and  because 
most  of  the  information  can  be  found  on 
the  Internet,  the  Commission's  website, 
or  requested  from  the  Office  of  the 
Secretary  on  an  ad  hoc  basis.  Some  fees 
associated  with  ATFI  Subscriber  Tapes 
have  been  eliminated  in  accordance 
with  Docket  No.  95-13,  Automated 
Tariff  Filing  and  Information  System  (60 
FR  56122,  November  7, 1995). 

The  Commission  is  instituting  three 
new  user  fees  for:  The  provision  of  the 
RPI  on  diskette,  the  issuance  of  Pub.  L. 
89-777  Certificates  to  add  or  substitute 
a  vessel  to  the  applicant's  fleet,  and  the 
agency's  review  of  corrections  of  clerical 
errors  in  service  contracts,  as  requested 
by  parties  to  a  service  contract  under  46 
CFR  514.7(k)(2).  Provisions  of  parts  585. 
587,  and  588  are  amended  to  clarify  that 
fees  governing  the  filing  of  petitions  are 
applicable. 

The  Commission  intends  to  update  its 
fees  biennially  in  keeping  with  OMB 
guidance.  In  updating  its  fees,  the 
Commission  will  incorporate  changes  in 
the  salaries  of  its  employees  into  direct 
labor  costs  associated  with  its  services, 
and  recalculate  its  indirect  costs 
(overhead)  based  on  current  level  of 
costs. 

This  regulatory  action  was  not  subject 
to  OMB  review  under  Executive  Order 


12866,  dated  September  30, 1993.  It  is 
not  a  major  rule  imder  5  U.S.C  804(2). 
In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  the 
Chairman  of  the  Federal  Maritime 
Commission  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  the  NPR,  the  Commission  stated  its 
intention  to  certify  this  rulemaking 
because  it  is  required  to  collect  fees 
from  the  general  public  to  recover  the 
cost  of  providing  certain,  specific 
services;  the  proposed  increases  are 
generally  de  minimis;  and  in  addition, 
its  regulations  provide  for  waiver  of  fees 
for  those  entities  that  can  make  the 
required  showing  of  undue  hardship  (46 
CFR  503.41).  No  comments  were 
received  in  this  proceeding.  Therefore, 
based  on  the  lack  of  comments,  the  de 
minimis  nature  of  the  increase,  and  the 
statutory  requirement  that  the  fees  be 
collected,  the  certification  is  continued. 
This  Rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  the  Paperwork  Reduction 
Act  of  1980,  as  amended.  Therefore, 
OMB  review  is  not  required. 

Liatof  Sub)ect8 

46  CFR  Part  502 

Administrative  practice  and 
procedure.  Claims,  Equal  Access  to 
Justice.  Investigations,  Lawyers,  and 
Reporting  and  record  keeping 
requirements. 

46  CFR  Part  503 

Classified  information.  Freedom  of 
Information,  Privacy,  and  Simshine  Act. 

46  CFR  Part  510 

Freight  forwarders.  Maritime  carriers. 
Reporting  and  record  keeping 
requirements,  and  Surety  bonds. 

46  CFR  Part  514 

Freight,  Harbors,  Maritime  carriers, 
and  Reporting  and  record  keeping 
requirements. 

46  CFR  Part  540 

Instirance,  Maritime  carriers. 
Penalties,  Reporting  and  record  keeping 
requirements,  and  Surety  bonds. 

46  CFR  Part  572 

Administrative  practice  and 
procedure,  Freight,  Maritime  carriers, 
and  Reporting  and  record  keeping 
requirements. 

46  CFR  Part  585 

Administrative  practice  and 
procedure.  Maritime  carriers. 
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46  CFR  Part  587 

Administrative  practice  and 
procedure.  Maritime  carriers. 

46  CFR  Part  588 

Administrative  practice  and 
procedure,  Investigations,  Maritime 
carriers. 

Pursuant  to  5  U.S.C.  553,  the 
Independent  Offices  Appropriations 
Act,  31  U.S.C.  9701,  and  secUon  17  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
§  1716,  the  Commission  is  amending 
title  46  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  502 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  551,  552.  553, 
556(c),  559,  561-569,  571-596;  12  U.S.Q 
1141j(a);  18  U.S.C.  207;  26  U.S.C.  501(c)(3); 
28  U.S.C.  2112(a);  31  U.S.C.  9701;  46  U.S.C. 
app.  817,  820,  826,  841a,  1114(b),  1705, 
1707-1711, 1713-1716;  E.O.  11222  of  May  8, 
1965  (30  FR  6469);  21  U.S.C.  853a;  and  Pub. 
L.  88-777  (46  U.S.C.  app.  817d,  817e). 

Subpart  D— Rulemaking 

2.  The  fourth  sentence  of  §  502.51  is 
revised  to  read  as  follows: 

§502.51    Petition  for  Issuance, 
amendment,  or  repeal  of  rule. 

*  *  *  Petitions  shall  be  accompanied 
by  remittance  of  a  $177  fiUng  fee. 


Subpart  E— Proceedings;  Pleadings; 
Motions;  Replies 

3.  Section  502.62(f)  is  revised  to  read 
as  follows: 

§502.62    Complaints  and  fee. 

*  •        *        »        « 

(f)  The  complaint  shall  be 
accompanied  by  remittance  of  a  $184 
filing  fee. 

*  *        «        •        • 

4.  Section  502.68(a)(3)  is  revised  to 
read  as  follows: 

§  502.68    Declaratory  orders  and  fee. 

(a)*  *  * 

(3)  Petitions  shall  be  accompanied  by 
remittance  of  a  $177  filing  fee. 
***** 

5.  Section  502.69(b)  is  revised  to  read 
as  follows: 

§  502.69    Petitions— general  and  fee. 

*  *        *        *        » 

(b)  Petitions  shall  be  accompanied  by 
remittance  of  a  $177  filing  fee.  [Rule  69.] 


Subpart  K— Shortened  Procedure 

6.  The"  last  sentence  of  §  502.182  is 
revised  to  read  as  follows: 

§502.182    Complaint  and  memorandum  of 
facts  and  arguments  and  filing  fee. 

*  *  *  The  complaint  shall  be 
accompanied  by  remittance  of  a  $184 
filing  fee.  [Rule  182.] 

Subpart  U— Conciliation  Service 

7.  The  last  sentence  of  §  502.404(a)  is 
revised  to  read  as  follows: 

§502.404    Procedure  and  fee. 

(a)  *  •  *  The  request  shall  be 
accompanied  by  remittance  of  a  $69 
service  fee. 


PART  503— PUBLIC  INFORMATION: 

8.  The  authority  citation  for  Part  503 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a,  552b.  553; 
31  U.S.C.  9701;  E.O.  12958  of  April  20, 1995 
(60  FR  19825).  sections  5.2(a)  and  (b). 

§503.41    [Amended] 

9.  In  §  503.41,  PoUcy  and  services 
available,  paragraph  (b)(1)  is  removed, 
and  paragraphs  (b)(2)  and  (b)(3)  are 
redesignated  as  (b)(1)  and  (b)(2). 

10.  In  §  503.43,  the  first  two  sentences 
of  paragraph  (a)(8),  paragraphs  (c)(1)  (i) 
and  (ii),  the  first  sentence  of  paragraph 
(c)(2),  paragraph  (c)(3)(ii)  and  (iii), 
paragraph  (c)(4),  paragraph  (e)  and 
paragraph  (g)  are  revised;  paragraphs 
(d),  (f)  and  (h)  are  removed;  revised 
paragraphs  (e)  and  (g)  are  redesignated 
paragraphs  (d)  and  (e);  and  paragraph 
(c)(3)(iv)  is  added  to  read  as  follows: 

§  503.43    Fees  for  services. 

(a)  •  *  • 

(8)  Direct  costs  means  those 
expenditiues  which  the  agency  actually 
incurs  in  searching  for  and  duplicating 
(and  in  the  case  of  commercial 
requester,  reviewing)  dociunents  to 
respond  to  a  Freedom  of  Information 
Act  ("FOIA")  request.  Direct  costs 
include,  for  example,  the  salary  of  the 
employee  performing  the  work  (the 
basic  rate  of  pay  for  the  employee  plus 
17.5  percent  of  that  rate  to  cover 
benefits)  and  the  cost  of  operating 
duplicating  machinery.  *  •  • 
»        *        *        »        * 

(c)  *  *  * 

(D*  *  * 

(i)  Search  will  be  performed  by 
clerical/administrative  personnel  at  a 
rate  of  $18.00  per  hour  and  by 
professional/executive  personnel  at  a 
rate  of  $35.00  per  hoiu-. 

(ii)  Minimum  charge  for  record  search 
is  $18.00. 


(2)  Charges  for  review  of  records  to 
determine  whether  they  are  exempt 
from  disclosure  under  §  503.35  shall  be 
assessed  to  recover  full  costs  at  the  rate 
of  $70.00  per  hour.  •  •   * 

(3)*   *  • 

(ii)  By  Commission  personnel,  at  the 
rate  of  five  cents  per  page  (one  side) 
plus  $18.00  per  hour. 

(iii)  Minimum  charge  for  copying  is 
$4.50.  ' 

(iv)  No  charge  will  be  made  by  the 
Commission  for  notices,  decisions, 
orders,  etc.,  required  by  law  to  be  served 
on  a  party  to  any  proceeding  or  matter 
before  the  Commission.  No  charge  will 
be  made  for  single  copies  of  such 
Commission  issuances  individually 
requested  in  person  or  by  mail. 

(4)  The  certification  and  validation 
(writh  Federal  Maritime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Commission  will  be  available  at 
$55.00  for  each  certification. 

(d)  To  have  one's  name  and  address 
placed  on  the  mailing  Ust  of  a  specific 
docket  as  an  interested  party  to  receive 
all  issuances  pertaining  to  that  docket: 
$8  per  proceeding. 

(e)  Applications  for  admission  to 
practice  before  the  Commission  for 
persons  not  attorneys  at  law  must  be 
accompanied  by  a  fee  of  $86  piusuant 
to  §  502.27  of  this  chapter. 

Subpart  6— Access  to  Any  Record  of 
Identifiable  Personal  Information 

11.  In  §  503.63,  the  introductory  texts 
of  paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

§  503.63    Request  for  information. 

•  *        •        •        • 

(b)  Any  individual  requesting  such 
information  in  person  shall  personally 
appear  at  the  Office  of  the  Secretary, 
Federal  Maritime  Commission,  800 
North  Capitol  SUeet,  NW,  Washington, 
DC  20573  and  shall: 

•  •        •        •        * 

(c)  Any  individual  requesting  such 
information  by  mail  shall  address  such 
request  to  the  Secretary,  Federal 
Maritime  Conunission,  800  North 
Capitol  Street,  NW,  Washington,  DC 
20573  and  shall  include  in  such  request 
the  following: 

•  •        •        •  •      • 

12.  In  §  503.65,  the  introductory  text 
of  paragraph  (b)(1)  and  paragraph  (b)(2) 
are  revised  to  read  as  follows: 

§  503.65    Request  for  access  to  records. 

***** 


(b)*  *  * 

(1)  Any  individual  making  such 
request  in  person  shall  do  so  at  the 
Office  of  the  Secretary,  Federal 


50536        Federal  Register / Vol.  63,  No.  183 /Tuesday.  September  22,  1998 /Rules  and  Regulations 


Maritime  Commission,  800  North 
Capitol  Street,  NW,  Washington,  DC 
20573  and  shall: 

•  •        •        *        * 

(2)  Any  individual  making  a  request 
for  access  to  records  by  mail  shall 
address  such  request  to  the  Secretary, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW,  Washington, 
DC  20573  and  shall  include  therein  a 
signed,  notarized  statement  to  verify  his 
or  her  identity. 

•  •        •        •        • 

13.  hi  §503.67,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  503.67    Appeals  from  denial  of  request 
for  amendment  of  a  record. 

•  •        •        •        •       . 

(b)*  *  * 

(1)  Be  addressed  to  the  Chairman, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  NW,  Washington. 
DC  20573;  and 

•  «        *        •        * 

14.  to  §  503.69,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§503.69    Fees. 


(b)*  •  * 

(2)  The  certification  and  validation 
(with  Federal  Maritime  Commission 
seal)  of  documents  filed  with  or  issued 
by  the  Commission  will  be  available  at 
$55  for  each  certification. 


PART  510— LICENSING  OF  OCEAN 
FREIGHT  FORWARDERS 

15.  The  authority  citation  for  part  510 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  31  U.S.C  9701;  46 
U.S.C  app.  1702.  1707,  1709,  1710, 1712. 
1714, 1716,  and  1718;  21  U.S.C  862. 

Subpart  B— Eligibility  and  Procedure 
for  Licensing;  Bond  Requirements 

16.  Section  510.12(b)  is  revised  to 
read  as  follows: 

S  51 0.1 2    Application  for  license. 

(a)*  *  * 

(b)  Fee.  The  application  shall  be 
accompanied  by  a  money  order-, 
certified  check  or  cashier's  check  in  the 
amount  of  $778  made  payable  to  the 
Federal  Maritime  Commission. 
•        *        •        •        * 

17.  The  penultimate  sentence  in 

§  510.14(b)  is  revised  to  read  as  follows: 

§  510.14    Surety  bond  requirements. 

(a)'   •   * 

(b)  *  •  *  The  fee  for  such 
supplementary  investigation  shall  be 
$224  payable  by  money  order,  certified 


check  or  cashier's  check  to  the  Federal 
Maritime  Commission.  *   *  * 

•  •        *        •        • 

18.  The  first  sentence  of  §  510.19(e)  is 
revised  to  read  as  follows: 

§510.19.  Changes  in  organization. 

*  •        *        *        * 

(e)  Application  form  and  fee. 
Applications  for  Commission  approval 
of  status  changes  or  for  license  transfers 
under  paragraph  (a)  of  this  section  shall 
be  filed  in  dupficate  with  the  Director, 
Bureau  of  Tarifl^s,  Certification  and 
Licensing  ("BTCL"),  Federal  Maritime 
Commission,  on  form  FMC-18  Rev., 
together  with  a  processing  fee  of  $362. 
made  payable  by  money  order,  certified 
check  or  cashier's  check  to  the  Federal 
Maritime  Commission.  *  *  * 
»        »        *        *        * 

19.  Section  510.26  is  added  to  read  as 
follows: 

§  51 0.26    Regulated  Persons  Index 

The  Regulated  Persons  todex  is  a 
database  containing  the  names, 
addresses,  phone/fax  numbers  and 
bonding  information,  where  applicable, 
of  Commission-regulated  entities.  The 
database  may  be  piuY:hased  for  $84  by 
contacting  BTCL,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Contact  information  is  listed  on  the 
Commission's  website  at  www.fmc.gov. 

PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

20.  The  authority  citation  for  part  514 
contmues  to  read  as  follows: 

Authority:  5  U.S.C.  552  and  553;  31  U.S.C. 
9701;  46  U.S.C.  app.  804,  812,  814-817(a), 
820.  833a,  841a,  843.  844,  845,  845a,  845b, 
847.  1702-1712,  1714-1716,  1718, 1721  and 
1722;  and  sec.  2(b)  of  Pub.  L.  101-92, 103 
Stat.  601. 

Subpart  B — Service  Contracts 

21.  Section  514.7(k)(2)  introductory 
text  is  revised  to  read  as  follows: 

§514.7    Service  contracts  In  foreign 
commerce. 


(k)*  •  * 

(2)  Corrections.  Either  party  to  a  filed 
service  contract  may  request  permission 
to  correct  clerical  or  administrative 
errors  in  the  essential  terms  of  a  filed 
contract.  Requests  shall  be  filed,  in 
duplicate,  with  the  Commission's  Office 
of  the  Secretary  within  45  days  of  the 
contract's  filing  with  the  Commission, 
accompanied  by  remittance  of  a  $233 
service  fee,  and  shall  include: 


Subpart  C— Form,  Content,  and  Use  of 
Tariff  Data 

22.  to  §  514.21.  paragraphs  (b)(1). 
(b)(2)(i)  through  (iv).  (c).  (e)(1).  (f).  (g). 
(i).  (j)(l)  and  fk)  are  revised;  paragraph 
(1)  is  removed;  paragraph  (m)  is  revised 
and  redesignated  paragraph  (1);  and  new 
paragraph  (m)  is  added  to  read  as 

follows: 

» 

§514.21    User  charges. 

»        »        *        *        * 

(b)  User  manual  (of  ATFI  "Guides"— 
§  514.8(b)). 

(1)  In  diskette  form:  $39  for  diskette(s) 
containmg  all  user  guides  in 
WordPerfect  5.0  format. 

(2)  *  *  * 

(i)  Package  A:  Fundamentals  Guide 
and  System  Handbook  (125  pages)  are 
made  available  jointly  and  are  a 
prerequisite  for  use  of  either  of  the 
packages  in  paragraphs  (b)(2)(ii)  or 
(b)(2)(iii)  of  this  section:  $49.00. 

(ii)  Package  B:  Tariff  Retrieval  Guide: 
$49.00. 

(iii)  Package  C:  Tariff  Filmg  Gviide: 
$59.00. 

(iv)  Package  D:  All  Guides  Usted  m 
paragraphs  (b)(2)(i)  through  (b)(2)(iii)  of 
this  section:  $99.00. 

•  •        »        •        • 

(c)  Registration  for  user  (filer  and/or 
retriever  ID  and  password  (see  exhibit  1 
to  this  part  and  §§  514.4(d).  514.8(f)  and 
514.20)):  $174  for  initial  registration  for 
firm  and  one  mdividual;  $148  for 
additions  and  changes. 

•  •        •        «        •  ■ 

(e)  Certification  of  batch  filing 
capability  (by  appointment  through  the 
Office  of  Information  Resources 
Management)  (§  514.8(1)). 

(1)  User  charge:  $496  per  certification 
submission  (covers  all  types  of  tariffs  for 
which  the  applicant  desires  to  be 
certified  as  well  as  recertification 
required  by  substantial  changes  to  the 
ATFI  system). 

•  *        •        •        • 

(f)  Application  for  special  permission 
(§514.18):  $179. 

(g)  Remote  electronic  retrieval 
(§  514.20(c)(3)).  The  fee  for  remote 
electronic  access  to  ATFI  electronic  data 
is  33  cents  for  each  mmute  of  remote 
computer  access  directly  to  the  ATFI 
database  by  any  individual. 

(h)*  *  * 

(i)  Tariff  filing  fee.  The  fee  for  tariff 
filmg  shdl  be  20  cents  per  filmg  object; 
the  fee  for  filing  service  contract 
essential  terms  shall  be  $1.63  per  filing 
set. 

(j)  Daily  Subscriber  Data  (§  514.20(d)). 

(1)  Persons  requestmg  download  of 
daily  updates  must  pay  33  cents  per 
mmute  as  provided  by  §  514.21(g). 
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(2)*  •  • 

(k)  Miscellaneous  tapes.  The  fee  for 
tape  data,  other  than  the  ATFI  database 
described  in  paragraph  (j)  of  this 
section,  shall  be  $46  for  the  initial  tape 
plus  $25  for  each  additional  tape 
required. 

(1)  Access  to  ATFI  data.  Official  ATFI 
tariff  data  may  be  directly  accessed  by 
computer  by: 

(1)  Retrievers.  Any  person  may,  with 
a  proper  retrieval  USERID  and 
password,  enter  the  official  ATFI 
database  to  obtain  computer  access  of 
tariff  matter,  as  provided  in  this  part, 
but  may  download  ATFI  data  only 
through  the  "Print  Screen"  function, 
which  prints  one  screen  at  a  time  on 
paper.  The  user  fee  for  this  computer 
access  is  33  cents  a  minute,  for  which 
the  user  will  be  billed  at  the  end  of  each 
month. 

(2)  Filers.  Any  person  with  a  pro|>er 
filer  USERID  and  password  may  enter 
the  official  ATFI  database  to  obtain 
computer  access  of  tariff  matter  as 
provided  in  this  part,  but  may  download 
ATFI  data  only  through  the  "Print 
Screen"  function,  which  prints  one 
screen  at  a  time  on  paper,  and  the  filer 
ATFI-mail-file-transfer  function,  which 
prints  the  contents  of  the  filer's  ATFI 
mail  on  paper. 

(m)  Regulated  Persons  Index.  The 
Regulated  Persons  Index  is  a  database 
containing  the  names,  addresses,  phone/ 
fax  numbers  and  bonding  information, 
where  applicable,  of  Commission- 
regulated  entities.  The  database  may  be 
purchased  for  $84  by  contacting  BTCL, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  Contact 
information  is  listed  on  the 
Commission's  website  at  www.finc.gov. 

PART  540— SECURITY  FOR  THE 
PROTECTION  OF  THE  PUBLIC 

23.  The  authority  citation  for  part  540 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  553;  31  U.S.C. 
9701;  sees.  2  and  3,  Pub.  L.  89-777,  80  Stat. 
1356-1358  (46  U.S.C.  app.  817e,  817d);  sec. 
43  of  the  Shipping  Act,  1916  (46  U.S.C.  app. 
841a);  sec.  17  of  the  Shipping  Act  of  1984  (46 
U.S.C  1716). 

Subpart  A — Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  for  indemnification  of 
Passengers  for  Nonperformance  of 
Transportation 

24.  The  last  sentence  in  §  540.4(a)  and 
the  last  sentence  in  §  540.4(b)  are 
revised,  and  another  sentence  added  to 
§  540.4(b)  to  read  as  follows: 


S  540.4    Procedure  for  establishing 
financial  responsibility. 

(a)  *  *  * 

Copies  of  Form  FMC-131  may  be 
obtained  from  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573. 

(b)  *  *  *  An  application  for  a 
Certificate  (Performance),  excluding  an 
application  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet,  shall  be  accompanied 
by  a  fiUng  fee  remittance  of  $2,152.  An 
application  for  a  Certificate 
(Performance)  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet  shall  be  accompanied 
by  a  filing  fee  remittance  of  $1,076. 


Subpart  B — Proof  of  Financial 
Responsibility,  Bonding  and 
Certification  of  Financial 
Responsibility  To  Meet  Liability 
Incurred  for  Death  or  injury  to 
Passengers  or  Ottier  Persons  on 
Voyages 

25.  The  last  sentence  in  §  540.23(a) 
and  the  last  sentence  in  §  540.23(b)  are 
revised,  and  another  sentence  added  to 
§  540.23(b)  to  read  as  follows: 

§540.23    Procedure  for  establishing 
financial  responsit>ility. 

(a)  *  *  *  Copies  of  Form  FMC-131 
may  be  obtained  from  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

(b)  *  *  *  An  application  for  a 
Certificate  (Casualty),  excluding  an 
application  for  the  addition  or 
substitution  of  a  vessel  to  the 
applicant's  fleet,  shall  be  accompanied 
by  a  filing  fee  remittance  of  $938.  An 
application  for  a  Certificate  (Casualty) 
for  the  addition  or  substitution  of  a 
vessel  to  the  applicant's  fleet  shall  be 
accompanied  by  a  filing  fee  remittance 
of $469. 


PART  572— AGREEMENTS  BY  OCEAN 
COMMON  CARRIERS  AND  OTHER 
PERSONS  SUBJECT  TO  THE 
SHIPPING  ACT  OF  1984 

26.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  31  U.S.C  9701;  46 
U.S.C  app.  1701-1707, 1709-1710. 1712  and 
1714-1717. 

Subpart  D— Filing  of  Agreements 

27.  Section  572.401(f)  is  revised  to 
read  as  follows: 

§572.401    General  requirements. 


(f)  Agreement  filings  for  Commission 
action  requiring  an  Information  Form 
and  review  by  the  Commission  shall  be 
accompanied  by  remittance  of  a  $1,666 
filing  fee;  agreement  fiUngs  for 
Commission  action  not  requiring  an 
Information  Form,  but  requiring  review 
by  the  Commission,  shall  be 
accompanied  by  remittance  of  a  $841 
filing  fee;  agreement  filings  reviewed 
under  delegated  authority  shall  be 
accompanied  by  remittance  of  a  $391 
filing  fee;  and  agreement  filings  for 
terminal  and  carrier  exempt  agreements 
shall  be  accompanied  by  remittance  of 
a  $131  filing  fee. 

PART  58S-REGULATK)NS  TO 
ADJUST  OR  MEET  CONDfTIONS 
UNFAVORABLE  TO  SHIPPING  IN  THE 
FOREIGN  TRADE  OF  THE  UNITED 
STATES 

28.  The  authority  citation  for  part  585 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  sec.  19(l)(b).  (5), 
(6).  (7),  (8),  (9),  (10),  (11)  and  (12)  of  the 
Merchant  Marine  Act,  1920, 46  IJ.S.C.  app. 
876{l)(b).  (5).  (6).  (7),  (8).  (9),  (10),  (11)  and 
(12);  Reorganization  Plan  No.  7  of  1961,  75 
Stat  840;  and  sec.  10002  of  the  Foreign 
Shipping  Practices  Act  of  1988, 46  U.S.C 
app.  1710a. 

Sut>part  C — Conditions  Unfavorable  to 
Shipping 

29.  Section  585.402  is  revised  to  read 
as  follows: 

§585.402    Filing  of  Petitions. 

All  requests  for  relief  from  conditions 
imfavorable  to  shipping  in  the  foreign 
trade  shall  be  by  written  petition.  An 
original  and  fifteen  copies  of  a  petition 
for  relief  under  the  provisions  of  this 
part  shall  be  filed  with  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573.  The  petition 
shall  be  accompanied  by  remittance  of 
a  $177  filing  fee. 

PART  587— ACTIONS  TO  ADDRESS 
CONDITIONS  UNDULY  IMPAIRING 
ACCESS  OF  U.S.-FLAG  VESSELS  TO 
OCEAN  TRADE  BETWEEN  FOREIGN 
PORTS 

30.  The  authority  citation  for  part  587 
continues  to  read  as  follows: 

Authority:  5  U.S.C  553;  sees.  13(b)(5).  15 
and  17  of  the  Shipping  Act  of  1984. 46  U.S.C. 
app.  1712(b)(5).  1714  and  1716;  sec.  10002  of 
the  Foreign  Shipping  Practices  Act  of  1988 
(46  U.S.C.  app.  1710a). 

31.  Section  587.3(a)(2)  is  revised  to 
read  as  follows: 

§587.3    PetHtonsforraliel. 
.(a)-  •  • 
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(2)  An  original  and  fifteen  copies  of 
such  a  petition  including  any 
supporting  documents  shall  be  filed 
with  the  Secretary,  Federal  Maritime 
Commission,  Washington,  E)C  20573. 
The  petition  shall  be  accompanied  by 
remittance  of  a  $177  filing  fee. 


PART  588-ACTIONS  TO  ADDRESS 
ADVERSE  CONDITIONS  AFFECTINQ 
U.S.-FLAQ  CARRIERS  THAT  DO  NOT 
EXIST  FOR  FOREIGN  CARRIERS  IN 
THE  UNITED  STATES 

32.  The  authority  citation  for  Part  588 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  sec  10002  of  the 
Foreign  Shipping  Practices  Act  of  1988  (46 
U.S.C.  app.  1710a). 

33.  Section  588.4(a)  is  revised  to  read 
as  follows: 

}588.4    PMMons. 

(a)  A  petition  for  investigation  to 
determine  the  existence  of  adverse 
conditions  as  described  in  §  588.3  may 
be  submitted  by  any  person,  including 
any  common  carrier,  shipper,  shippers' 
association,  ocean  freight  forwarder,  or 
marine  terminal  operator,  or  any  branch, 
department,  agency,  or  other  component 
of  the  Government  of  the  United  States. 
Petitions  for  relief  under  this  part  shall 
be  in  writing,  and  filed  in  the  form  of 
an  original  and  fifteen  copies  with  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
The  petition  shall  be  accompanied  by 
remittance  of  a  $177  filing  fee. 
♦    ~  •        *        ft        ft 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 

IFR  Doc.  98-25219  Filed  9-21-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  97-99;  FCC  98-155] 

Relocation  of  the  Digital  Electronic 
Message  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  With  this  Memorandum 
Opinion  and  Order,  the  Commission 
denies  Petitions  for  reconsideration  of 
the  Commission's  order  relocating  the 
Digital  Electronic  Message  Service 
(DEMS)  from  the  18  GHz  band  to  the  24 
GHz  band.  In  its  decision,  the 


Commission  rejects  petitioners 
arguments  that  the  Commission 
improperly  applied  the  military  and 
good  cause  exemptions  from  notice  and 
comment  rulemaking,  failed  to  address 
the  validity  of  the  imder  DEMS  licenses, 
failed  to  specify  sufficient  reason  to 
increase  the  amoimt  of  spectrum 
allocated  for  DEMS  in  the  24  GHz  band 
and  failed  to  consider  the  potential  use 
of  the  24  GHz  band  for  feeder  links  in 
conjimction  with  the  Broadcast  Satellite 
Service.  The  Commission  also  amends 
Footnote  US341  of  the  U.S.  Table  of 
Allocations  to  reflect  the  current  status 
of  relevant  radionavigation  facilities. 
EFFECTIVE  DATE:  November  23. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Taylor  (202)  418-2113  of  the 
International  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in  ET 
Docket  No.  97-99;  FCC  98-155,  adopted 
July  9, 1998  and  released  July  17, 1998. 
The  complete  text  of  this  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  1231  20th  Street,  NW, 
Washington,  DC  20036,  telephone:  202- 
857-3800,  facsimile:  202-857-3805. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  This  Memorandum  Opinion  and 
Order  denies  petitions  for 
reconsideration  of  the  Commission's 
Order,  FCC  97-95, 12  FCC  Red.  4990 
(1997),  modifying  Commission  rules 
without  public  notice  and  comment  and 
relocating  the  Digital  Electronic  Message 
Service  (DEMS),  a  terrestrial  point-to- 
multipoint  microwave  service,  from  the 
18.82-18.92  GHz  and  19.16-19.26  GHz 
bands  (18  GHz  band)  to  the  24  GHz 
band  (Relocation  Order). 

2.  In  January  and  March  1997,  the 
National  Telecommimications  and 
Information  Agency  (NTIA),  acting  on 
behalf  of  the  Department  of  Defense, 
requested  that  the  Commission  protect 
military  satellite  communications 
systems  operating  in  the  18  GHz  band 
in  the  Washington,  D.C.  and  Denver,  CO 
areas  from  interference.  NTIA  stated 
that  DEMS  licensees  could  cause 
interference  to  the  Government  systems 
and  that  the  relocation  was  essential  to 
fulfill  requirements  for  Government 
military  systems  to  perform 
satisfactorily.  To  facilitate  a  solution  to 
the  interference  problem,  NTIA  made 
400  Megahertz  of  replacement  spectrum 


available  at  the  24.25-24.45  GHz  and 
25.05-25.25  GHz  bands,  and  suggested 
that  the  Commission  expeditiously 
relocate  DEMS  without  notice  and 
comment  based  upon  the  military  and 
good  cause  exemptions  to  the 
Administrative  Procedure  Act. 

3.  Petitioners  argue  that  the 
Commission  improperly  applied  the 
military  and  good  cause  exemptions 
from  notice  and  comment  rulemaking, 
failed  to  address  the  validity  of  the 
underlying  DEMS  licenses,  failed  to 
specify  sufficient  reason  to  increase  the 
amount  of  spectrum  allocated  for  DEMS 
in  the  24  GHz  band  and  failed  to 
consider  the  potential  use  of  the  24  GHz 
band  for  feeder  links  in  conjimction 
with  the  Broadcast  Satellite  Service. 

4.  The  Commission  found  that  the 
decision  to  move  all  of  DEMS  &t)m  the 
18  GHz  to  the  24  GHz  band  nationwide 
was  within  the  scope  of  the  military 
exemption  to  the  notice  and  comment 
requirement  because  NTIA,  on  the 
behalf  of  DOD,  specifically  requested 
that  the  Commission  protect 
government  systems  and  relocate  DEMS 
without  notice  and  comment.  The 
Commission  found  that  the  exemption 
encompasses  relocation  actions  outside 
of  Washington  D.C.  and  Denver,  CO. 
and  that  addressing  the  interference 
problems  in  those  two  areas  alone 
would  preclude  DEMS  in  those  areas 
because  it  is  imlikely  that  24  GHz 
equipment  could  be  manufactured  at 
economic  prices  solely  for  the 
Washington,  D.C.  and  Denver,  CO 
markets.  Additionally,  the  Commission 
found  that  the  good  cause  exemption  to 
the  APA's  notice  and  comment 
requirements  provides  an  inde|}endent 
source  for  the  Commission's  actions  in 
the  18  GHz  Relocation  Order  and  that 
the  Relocation  Order  includes  a 
sufficient  statement  of  "good  cause." 

5.  WebCel  asserts  the  Commission 
failed  to  address  issues  raised  in 
Teledesic's  withdrawn  pleading, 
initially  filed  in  September,  1996  but 
withdrawn  in  March  1997,  concerning 
the  status  of  DEMS  licenses  now 
relocated  to  24  GHz  pursuant  to  the 
Relocation  Order.  The  Wireless 
Telecommunications  Bureau, 
Enforcement  Division,  investigated  the 
validity  of  the  DEMS  licenses  issued  to 
DSC  and  MSI  and  foimd  no  violations 
of  DEMS  construction  and  operating 
requirements. 

6.  When  the  Commission  relocated 
DEMS  from  the  18  GHz  band  to  the  24 
GHz  band,  it  allocated  on  a  per  channel 
basis  four  times  the  amount  of  spectrum 
at  24  GHz  as  was  allocated  at  18  GHz. 
Petitioners  challenged  this 
determination,  arguing  that  the 
Commission's  assumptions  regarding 
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typical  cell  size,  service  reliability, 
transmitter  power  and  other  technical 
parameters  were  improper.  The 
Memorandum  Opinion  and  Order 
rejects  these  technical  contentions. 
Using  comparable  technology,  DEMS 
requires  at  least  four  times  the  amount 
of  spectrum  at  24  GHz  to  provide 
equivalent  service  due  primarily  to  less 
favorable  radio  propagation 
characteristics. 

7.  The  Relocation  Order  allocated  5 
channel  pairs  of  40  Megahertz  (400 
Megahertz  total)  for  DEMS  at  24  GHz. 
MWCA  asserts  the  incumbent  DEMS 
licensees  would  have  a  de  facto 
monopoly  because  the  DEMS  licensees 
have,  or  are  requesting,  virtually  all  of 
the  available  channel  pairs  in  each 
SMSA.  The  Memorandum  Opinion  and 
Order  rejects  this  claim,  noting  that  the 
relocations  did  not  alter  the  competitive 
status  quo  but  simply  changed  the 
frequency  bands  at  which  DEMS 
operates.  Further,  additional  channels 
remain  to  be  licensed  in  many  areas 

8.  Several  petitioners  question 
whether  Section  309(j)  of  the     • 
Communications  Act  requires  the 
Commission  to  conduct  competitive 
bidding  for  the  24  GHz  band.  The 
Commission  foimd  that  auctions  are  not 
required,  nor  in  the  public  interest,  with 
respect  to  the  licenses  affected  by  the  18 
GHz  Relocation  Order.  The  DEMS 
licensees  are  previously  licensed  service 
providers  forced  to  relocate  from  18 
GHz  to  24  GHz.  Consequently,  the 
Commission  did  not  grant  the  DEMS 
licensees  initial  licenses  but  instead 
modified  existing  licenses.  The 
Commission  expects  to  address 
separately,  through  a  future  notice  of 
proposed  rulemaking,  the  disposition  by 
auction  of  imassigned  DEMS  spectrum 
at  24  GHz. 

9.  Finally,  at  the  time  of  the 
Relocation  Order,  the  only  operations  in 
the  24  GHz  band  in  the  United  States 
were  two  radionavigation  radar  facilities 
operated  by  the  Federal  Aviation 
Administration.  The  facilities,  located 
near  Washington,  D.C.  and  Newark, 
New  Jersey,  were  scheduled  to  be 
deconmiissioned  January  1, 1998  and 
January  1,  2000,  respectively.  The 


Relocation  Order  added  U.S.  Footnote 
US341  to  the  U.S.  Table  of  Allocations 
to  protect  the  FAA  operation  in  these 
two  areas  until  decommissioning. 
Consistent  with  this  schedule,  the 
facility  in  Washington,  D.C.  has  been 
decommissioned  and  the 
decommissioning  date  for  the  Newark, 
New  Jersey  station  has  been  advanced. 
In  order  to  accurately  reflect  the  current 
status  we  amend  US341  to  state: 

Non-Government  operations  in  the  24.25- 
24.45  GHz  band  must  provide  protection  to 
the  FAA  radionavigation  radar  facility  at  the 
Newark  International  Airport,  New  Jersey, 
until  the  facility  is  decommissioned.  The 
Newark  radar  facility  is  scheduled  to  be 
decommissioned  by  January  1, 1998. 
Protection  will  be  afforded  in  accordance 
with  criteria  developed  by  the  NTIA  and 
FCC. 

Ordering  Clauses 

10.  Accordingly,  It  is  ordered  that  the 
Petitions  for  Reconsideration  of  WebCel 
Communications.  Inc.,  DirecTV 
Enterprises,  Inc.  and  EiellSouth 
Corporation  of  the  March  14, 1997 
Relocation  Order  are  denied. 

11.  It  is  further  ordered  that  the 
Petition  for  Partial  Reconsideration  filed 
by  the  MilUmeter  Wave  Carrier 
Association,  Inc.  is  denied. 

12.  It  is  further  ordered  that  the 
Petitions  for  Reconsideration  of  DirecTV 
Enterprises,  Inc.  and  Bellsouth 
Corporation  of  the  June  24,  1997 
Modification  Order  are  denied. 

13.  It  is  further  ordered  that  the 
Applications  for  Review  of  WebCel 
Communications,  Inc.,  and  Millimeter 
Wave  Carrier  Association,  Inc..  of  the 
June  24. 1997  Modification  Order  are 
denied. 

14.  It  is  further  ordered  that  the  Joint 
Motion  for  Leave  to  File  Surreply  of 
Digital  Services  Corporation,  Microwave 
Services  Inc.  and  Teligent.  L.L.C.,  ET 
Docket  No.  97-99,  is  granted  and  that 
WebCel  Communications,  Inc., 
Opposition  to  Joint  Motion  for  Leave  to 
File  Surreply,  ET  Docket  No.  97-99,  is 
denied. 

15.  It  is  further  ordered  that  the 
Motion  of  WinStar  Communications, 
Inc.  to  withdraw  its  Petition  for 
Clarification  and  its  Reply  is  granted. 


16.  It  is  further  ordered  that  Teledesic 
Corporation's  request  to  withdraw  its 
Petition  to  Deny  and  Determine  Status 
of  Licenses,  File  No.  9607682  et.  al,  is 
granted. 

17.  It  is  further  ordered  that  the 
Motions  for  Expedited  Resolution  filed 
by  Millimeter  Wave  Carrier  Association. 
Inc.  and  WebCel  Communications,  Inc., 
ET  Docket  No.  97-99,  are  dismissed. 

List  of  Siib)ects  in  47  CFR  Part  2 

Communications  equipment.  Fixed 
service.  Satellite. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  2  as 
follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: „ 

Authority:  47  U.S.C.  154.  302,  303.  307  and 
336,  unless  otherwise  noted. 

§2.106    [Amended] 

2.  Amend  §  2.106  by  revising  the 
footnote  following  the  table  in  US341  to 
read  as  follows: 


US341    Non-Government  operations 
in  the  24.25-24.45  GHz  band  must 
provide  protection  to  the  FAA 
radionavigation  radar  faciUty  at  the 
Newark  International  Airport,  New 
Jersey,  until  the  facility  is 
decommissioned.  The  Newark  radar 
facility  is  scheduled  to  be 
decommissioned  by  January  1,  1998. 
Protection  will  be  afforded  in 
accordance  with  criteria  developed  by 
the  NTIA  and  FCC. 
•        *        •        *        • 

(FR  Doc.  9&-25271  Filed  9-21-98;  8:45  ami 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  fMbHic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  K/larfceting  Service 

7  CFR  Part  1160 
[DA-08-09] 

Fluid  Milk  Promotion  Program;  Notice 
of  Referendum 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  referendum. 

SUMMARY:  This  document  announces 
that  a  referendum  will  be  held  to 
determine  whether  fluid  milk 
processors  favor  the  continuation  of  the 
Fluid  Milk  Promotion  Order.  The 
National  Fluid  Milk  Processor  Board, 
which  administers  the  order,  requested 
the  action.  The  order  will  remain  in 
effect  if  at  least  50  percent  of  the  fluid 
milk  processors  voting  in  the 
referendum  favor  its  continuation  and 
those  processors  marketed  in  )uly  1998 
at  least  60  percent  of  the  fluid  milk 
products  sold  in  the  United  States  by  all 
processors  voting  in  the  referendum. 
DATES:  The  referendum  will  be  held 
November  9-16. 1998.  The 
representative  period  for  estabUshing 
voter  eligibility  will  be  July  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Flood.  Referendum  Agent, 
USDA/AMS/Dairy  Programs.  Room 
2753,  South  Building.  P.O.  Box  96456, 
Washington.  IX:  20090-6456,  (202)  720- 
9374. 

SUPPLEMENTARY  INFORMATION:  This 
document  announces  that  a  referendum 
will  be  conducted  on  November  9-16, 
1998,  among  fluid  milk  processors  to 
determine  whether  the  Fluid  Milk 
Promotion  Order  should  continue.  The 
Order  is  authorized  by  the  Fluid  Milk 
Promotion  Act  of  1990,  as  amended  by 
the  Fluid  Milk  Promotion  Amendments 
Act  of  1993  and  1996.  The  program  is 
funded  by  a  mandatory  20-cent 
assessment  on  processors  whose 
monthly  marketing  exceeds  500,000 
pounds  of  fluid  milk  products  sold  in 
the  United  States. 


The  Fluid  Milk  Promotion  Order, 
which  became  effective  December  10, 
1993.  provides  that  the  Secretary  shall 
conduct  a  continuation  referendimi  at 
the  request  of  the  Board  or  any  group  of 
fluid  milk  processors  which  represents 
10  percent  or  more  of  the  fluid  milk 
products  marketed  in  the  United  States 
by  all  fluid  milk  processors  voting  in  the 
preceding  referendim:i.  The  order  will 
remain  in  effect  if  at  least  50  percent  of 
the  fluid  milk  processors  voting  in  the 
referendum  favor  its  continuation  and 
those  processors  marketed  during  the 
representative  period  (as  determined  by 
the  Secretary)  at  least  60  percent  of  the 
fluid  milk  products  marketed  in  the 
United  States  by  all  processors  voting  in 
the  referendimi. 

The  month  of  July  1998  is  hereby 
determined  to  be  the  representative 
period  for  the  conduct  of  such 
referendum.  Fluid  milk  processors  who 
wish  to  participate  in  the  referendum 
will  have  to  register  to  vote  by  certifying 
that  they  were  processors  during  the 
month  of  July  1998.  Those  handlers 
processing  and  marketing  more  than 
500.000  pounds  of  fluid  milk  products 
during  the  month  of  July  1998  will  be 
eligible  to  vote  in  the  referendum, 
provided  they  are  fluid  milk  processors 
at  the  time  of  voter  registration  and 
during  the  time  the  referendum  is 
conducted. 

It  is  hereby  directed  that  a  referendum 
be  conducted  during  the  period  of 
November  9-16, 1998,  in  accordance 
wi\h  the  procedure  for  the  conduct  of 
referenda  (7  CFR  1160.600  et  seq.),  to 
determine  whether  the  Fluid  Milk 
Promotion  Order  is  approved  by  fluid 
milk  processors  who.  during  the 
representative  period,  were  engaged  in 
the  distribution  of  fluid  milk  products 
within  the  48  contiguous  United  States 
and  the  District  of  Colimibia. 

Shirley  Flood  is  hereby  designated  as 
the  agent  of  the  Secretary  to  conduct 
such  referendum. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  forms  and  reporting 
and  recordkeeping  requirements  that  are 
included  in  the  Fluid  Milk  Promotion 
Order  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
were  assigned  OMB  No.  0581-0093, 
except  for  Board  members'  nominee 
information  sheets  that  were  assigned 
OMB  No.  0505-0001. 

Authority:  7  U.S.C.  6401-6417. 


Dated:  September  16, 1998. 
Enrique  E.  Figueroa, 
Administrator,  Agricultural  h4arketing 
Service. 

[FR  Doc.  98-25214  Filed  9-21-98;  8:45  am) 
BILUNQ  CODE  341(Mtt-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-29-AD] 

RiN  2120^A64 

Airworttiiness  Directives;  Puritan- 
Bennett  Aero  Systems  Company 
C351-2000  Series  Passenger  Oxygen 
Masks  and  Portable  Oxygen  Masks 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  This  docimient  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  any  aircraft 
equipped  with  Puritan-Bennett  Aero 
Systems  Company  (Puritan-Beimett) 
C351-2000  series  passenger  oxygen 
masks  and  portable  oxygen  mas^.  The 
proposed  AD  would  require  inspecting 
the  passenger  and  port{ft)le  oxygen 
masks  for  tears  around  the  face  cushion 
adjacent  to  the  inner  mask  housing,  and 
replacing  or  repairing  any  torn 
passenger  or  portable  oxygen  mask. 
Reports  received  from  three  airplane 
manufacturers  of  defective  oxygen 
masks  prompted  the  proposed  action. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  reduced 
oxygen  consumption  when  passengers 
are  required  to  use  defective  oxygen 
masks,  which  could  result  in  passenger 
injury. 

DATES:  Comments  must  be  received  on 
or  before  November  26, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  98-CE-29- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
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Puritan-Beimett  Aero  Systems  Co.. 
10800  Pflumm  Road,  Lenexa,  Kansas 
66215;  telephone:  (913)  338-9800; 
facsimile:  (913)  338-7353.  This 
information  also  may  be  examined  at 
the  Rules  E)ocket  at  die  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Imbler,  Aerospace  Engineer, 
FAA.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4147; 
facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmiunications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vtrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  9&-CE-29-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

Discussion 

Three  airplane  manufacturers  found 
and  reported  to  the  FAA  that,  during 
routine  inspections,  tears  were  found  in 
the  face  cushion  of  Puritan-Bennett 
C351-2000  series  passenger  and 
portable  masks.  These  tears  were  Va- 


inch  to  1-inch  long.  Pulling  on  the  face 
cushion  after  deployment  could  result 
in  the  face  cushion  tearing  away  from 
the  mask  housing.  The  tear  in  the  face 
cushion  could  also  lead  to  oxygen 
leakage,  and  insufficient  oxygen 
delivery  to  the  passengers.  The  masks  in 
question  have  elastomer  ciue  dates 
between  September  1993  and  March 
1997. 

Relevant  Service  Information 

Puritan-Bennett  has  issued  Nellcor 
Pimtan  Bennett  Service  Bulletin  No. 
C351-20OO-35-1,  Revision  2,  date  of 
original  issue:  July,  1996,  date  of  first 
revision:  February,  1997,  date  of  current 
revision:  February,  1998.  This  service 
bulletin  specifies  procedures  for 
inspecting  any  Puritan-Bennett  C351- 
2000  series  passenger  oxygen  mask  for 
tears  in  the  face  cushion.  If  any  tear  is 
found,  the  service  bulletin  specifies 
procedures  for  replacing  or  repairing  the 
oxygen  mask. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  information  described 
above,  including  the  relevant  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  reduced  oxygen  consumption 
when  passengers  are  required  to  use 
defective  oxygen  masks,  which  could 
result  in  passenger  injury. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  aircraft  that  are  equipped 
with  Puritan-Bennett  C351-2000  series 
passenger  oxygen  masks  and  portable 
oxygen  masks  having  elastomer  cm* 
dates  between  September  1993  and 
March  1997,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
inspecting  the  oxygen  mask  face 
cushion  adjacent  to  the  inner  mask 
housing  for  any  tear.  If  a  tear  is  found, 
the  proposed  AD  would  require 
replacing  or  repairing  the  passenger  or 
portable  oxygen  mask  with  one  that  has 
an  elastomer  ciue  date  later  than  March 
1997. 

Compliance  Time 

The  compliance  time  of  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS).  The  FAA 
has  determined  that  a  calendar  time 
compliance  is  the  most  desirable 
method  because  the  use  of  these  oxygen 
masks  is  not  related  to  hours  time-in- 
service.  The  unsafe  condition  exists 
regardless  of  whether  the  aircraft  is  in 
operation.  Therefore,  to  ensure  that  the 


above-referenced  condition  is  corrected 
within  a  reasonable  period  of  time,  a 
compliance  schedule  based  upon 
calendar  time  instead  of  hours  TIS  is 
proposed. 

Cost  Impact 

The  FAA  estimates  that  10,500 
oxygen  masks  would  be  affected  by  the 
proposed  AD,  that  it  would  take 
approximately  1  workhour  per  aircraft 
to  accomplish  the  proposed  insp>ection, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Puritan- 
Bennett  vdll  repair  or  replace  oxygen 
mask  assemblies  found  defective  at  no 
cost  to  the  owner/operator  of  any 
affected  aircraft.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed 
inspection  is  estimated  to  be  $630,000. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  r^ulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities^ 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  vi  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federial  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Puritan-Bennett  Aero  Systems  Company 

Docket  No.  98-CE-29-AD 

Applicability:  Puritan-Bennett  C351-2000 
series  passenger  oxygen  masks  and  portable 
oxygen  masks,  part  numbers  as  listed  below, 
that  (1)  have  elastomer  cure  dates  between 
September  1993  and  March  1997;  and  (2)  are 
installed  in  aircraft  that  are  certificated  in 
any  category: 

Passenger  Masks 

C351-20OO-OO 

C351-2000-02 

C351-2000-21 

C351-2000-38 

C351-20OO-52 

C351-20OO-59 

C351-2000-63 

114006-01 

174006-16 

174006-30 

174006-31 

174290-21 

174290-22 

174290-24 

174290-26 

174291-21 

174291-23 

174291-24 

174501-00 

174504-01 (C351-2000-205) 

174505-01 (C351-2000-201) 

174506-00 (C351-20OO-223) 

174509-00 (C35J-20OO-3O2) 

174510-01 (C351-20OO-224) 

174510-08 (C351-2000-231) 

174510-09 (C351-2000-232) 

174510-10 (C351-2000-233) 

174510-11 (C35 1-2000-234) 

Drop-Out  Box  Assemblies 

115055-04 

115055-10 

175011-01 

175015-00 

175016-00 

175105-00        ~  .     -^ 

175109-00 

175112-10 

175112-11 

175112-21 

175112-90 

175205-00 

175210-00 

175215-01 

175222-11 

175222-13 

175222-20 

175222-21 

175222-90 

175224-00 

175242-00 

175242-01 

175242-02 

175303-00 

175308-00 

Emergency  Oxygen  Portable  Assemblies 
176960-13 


176960-14 

176980-00 

176965-SMB2 

176965-SCOB2 

176965-SM02 

176965-SCMB2 

Note  1:  This  AD  applies  to  each  aircraft 
equipped  with  an  oxygen  mask  identified  in 
the  preceding  applicability  provision, 
regardless  of  whether  it  has  t)een  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  aircraft  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
t)ody  of  this  AD.  unless  already 
accomplished. 

To  prevent  reduced  oxygen  consumption 
when  passengers  are  required  to  use 
defective  oxygen  masks,  which  could  result 
in  passenger  injury,  accomplish  the 
following: 

(a)  Within  the  next  90  calendar  days  after 
the  effective  date  of  this  AD,  inspect  the 
passenger  or  portable  oxygen  masks  for  any 
tear  in  the  face  cushion  in  accordance  with 
the  Accomplishment  Instructions  section  in 
Nellcor  Puritan  Bennett  Service  Bulletin  No. 
C351-200O-35-1,  Revision  2,  date  of  original 
issue:  July,  1996,  date  of  first  revision: 
February,  1997,  date  of  current  revision: 
February,  1998.  The  face  cushion  is  adjacent 
to  the  inner  mask  housing.  If  a  tear  is  found, 
prior  to  further  flight,  replace  or  repair  the 
mask  in  accordance  with  the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  may  install,  in  any  aircraft,  Puritan- 
Bennett  C351-2000  series  passenger  oxygen 
masks  and  portable  oxygen  masks  that  are 
specified  in  the  Applicability  section  of  this 
AD  unless  they  have  been  inspected  and 
found  airworthy  in  accordance  with 
paragraph  (a)  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 


to  herein  upon  request  to  Puritan^Bennett 
Aero  Systems  Co.,  10800  Pflumm  Road. 
Lenexa.  Kansas  66215;  or  may  examine  this 
document  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel,  Room  1558. 601  E. 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on 
September  15. 1998. 
Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  98-25216  Filed  9-21-98;  8:45  am] 

BiiXlNQ  CODE  4910-13-U 


DEPARTMENT  OP  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 
RIN  1210-nAA48 

Pians  Established  or  Maintained 
Pursuant  to  Collective  Bargaining 
Agreements  Under  Section  3(40)(A)  of 
ERISA 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  establishment  of  the 
ERISA  Section  3(40)  Negotiated 
Rulemaking  Advisory  Committee,  and 
notice  of  first  meeting. 

summary:  The  Department  of  Labor 
(Department)  is  establishing  the  ERISA 
Section  "3(40)  Negotiated  Rulemaking 
Advisory  Committee  (Committee)  under 
the  Negotiated  Rulemaking  Act  of  1990 
and  the  Federal  Advisory  Committee 
Act  (the  FACA).  The  Committee  will 
meet  for  the  first  time  on  Monday, 
October  26  through  Tuesday,  October 
27, 1998.  The  Committee  will  develop  a 
proposed  rule  implementing  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended,  29  U.S.C. 
1001-1461  (ERISA).  The  purpose  of  the 
proposed  rule  is  to  establish  a  process 
and  criteria  for  a  finding  by  the 
Secretary  of  Labor  that  an  agreement  is 
a  collective  bargaining  agreement  for 
purposes  of  section  3(40)  of  ERISA.  The 
proposed  rule  will  also  provide 
guidance  for  determining  when  an 
employee  benefit  plan  is  established  or 
maintained  under  or  pursuant  to  such 
an  agreement.  Employee  benefit  plans 
that  are  established  or  maintained  for 
the  purpose  of  providing  benefits  to  the 
employees  of  more  than  one  employer 
are  "multiple  employer  welfare 
arrangements"  under  section  3(40)  of 
ERISA,  and  therefore  are  subject  to 
certain  state  regulations,  unless  they 
meet  one  of  the  exceptions  set  forth  in 
section  3(40)(A).  At  issue  in  this 
regulation  is  the  exception  for  plans  or 
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arrangements  that  are  established  or 
maintained  under  one  or  more 
agreements  which  the  Secretary  finds  to 
be  collective  bargaining  agreements. 
Arrangements  that  are  sponsored  by  an 
entity  that  adopts  the  guise  of  a  labor 
organization  and  purports  to  enter  into 
collective  bargaining  for  the  purpose  of 
offering  or  providing  health  coverage 
only,  with  no  current  or  prospective 
intention  of  dealing  with  other  subjects 
of  collective  bargaining,  are  outside  the 
scope  of  this  rulemaking.  It  is  the  view 
of  the  Department  that  it  is  necessary  to 
distinguish  organizations  that  provide 
benefits  through  collectively  bargained 
employee  representation  from 
organizations  that  are  primarily  in  the 
business  of  marketing  commercial 
insurance  products. 

If  adopted,  the  proposed  rule  would 
affect  employee  welfare  benefit  plans, 
their  sponsors,  participants  and 
beneficiaries,  as  well  as  service 
providers  to  plans,  plan  fiduciaries, 
unions,  employer  organizations,  the 
insurance  industry,  and  state  insurance 
regulators. 

DATES:  The  first  meeting  of  the 
Committee  will  be  held  on  Monday, 
October  26  through  Tuesday,  October 
27,  1998  from  9:00  a.m.  to 
approximately  5:00  p.m.  on  each  day. 
The  date,  location  and  time  for 
subsequent  Committee  meetings  will  be 
announced  in  the  Federal  Register. 
ADDRESSES:  The  first  Committee 
meeting  will  be  held  in  Room  C-5320, 
Seminar  Room  6,  at  the  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  All 
interested  parties  are  invited  to  attend 
this  public  meeting.  Seating  is  limited 
and  will  be  available  on  a  first-come, 
first-serve  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact,  at  least  4  business  days  in 
advance  of  the  meeting,  Patricia 
Arzuaga,  Office  of  the  Solicitor,  Plan 
Benefits  Security  Division,  U.S. 
E)epartment  of  Labor,  Room  N-4611, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210  (telephone  (202) 
219-4600;  fax  (202)  21&-7346),  if 
special  accommodations  are  needed. 
These  are  not  toll-free  numbers.  The 
date,  location  and  time  for  subsequent 
Committee  meetings  will  be  announced 
in  advance  in  the  Federal  Register. 

Minutes  of  all  public  meetings  and 
other  documents  made  available  to  the 
Committee  will  be  available  for  public 
inspection  and  copying  in  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC  from  8:30  a.m.  to  5:30 


p.m.  Any  written  comments  should  be 
directed  to  the  ERISA  3(40)  Negotiated 
Rulemaking  Advisory  Committee,  and 
sent  to  the  Public  Documents  Room, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5638.  200  Constitution 
Avenue,  NW.,  Washington,  DC, 
Telephone  (202)  219-8771.  This  is  not 
a  toll-free  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Arzuaga,  Office  of  the  Solicitor, 
Plan  Benefits  Security  Division,  U.S. 
Department  of  Labor,  Room  N-4611, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210  (telephone  (202) 
219^600;  fax  (202)  219-7346).  This  i? 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  April  15. 1998,  PWBA  published 
a  notice  of  intent  to  establish  a    . 
negotiated  rulemaking  advisory 
committee  to  develop  a  proposed  rule 
implementing  section  3(40)  of  ERISA. 
(63  PR  18345)  (Notice  of  Intent).  Further 
information  on  the  role  of  the 
Committee  and  the  scope  of  the 
proposed  rule  can  be  found  in  the 
Notice  of  Intent. 

In  the  Notice  of  Intent,  PWBA 
requested  comments  on  the 
appropriateness  of  negotiated 
rulemaking  for  the  proposed  rules.  The 
Department  received  twelve  comments, 
all  supporting  the  Department's  planned 
use  of  negotiated  rulemaking  for 
developing  this  rule.  These  twelve 
comments  included  6  applications  for 
membership  and  3  nominations  for 
membership  on  the  Committee.  Based 
on  this  response,  and  for  the  reasons 
stated  in  the  Notice  of  Intent,  the 
Department  has  determined  that 
establishing  this  Committee  is  necessary 
and  in  the  public  interest. 

In  accordance  with  the  FACA,  PWBA 
prepared  a  Charter  for  the  establishment 
of  the  ERISA  3(40)  Negotiated 
Rulemaking  Advisory  Committee,  and 
the  Secretary  approved  the  Charter. 

IL  Committee  Membership 

1.  Applications  and  Nominations 

In  the  Notice  of  Intent,  the 
Department  proposed  the  AFL-CIO  to 
represent  the  interests  of  labor 
organizations  and  participants  and 
beneficiaries  covered  by  collectively 
bargained  plans.  It  nominated  the 
National  Coordinating  Committee  for 
Multiemployer  Plans  (NCCMP)  to 
represent  the  interests  of  plans  covering 
the  employees  of  more  than  one 
employer  that  are  subject  to  collective 
bargaining,  and  the  National 
Association  of  Insurance  Commissioners 


(NAIC)  to  represent  states  that  regulate 
multiple  employer  welfare 
arrangements.  The  Department  also 
included  the  Entertainment  Industry 
Multiemployer  Health  Plans  because 
according  to  its  comment  on  the 
Department's  1995  Notice  of  Proposed 
Rulemaking,  entertainment  industry 
multiemployer  plans  are  structured 
differently  than  other  multiemployer 
welfare  plans  because  of  the  special 
nature  of  the  entertainment  industry. 

In  response  to  the  Notice  of  Intent,  ten 
additional  groups  applied  for 
membership  on  the  Committee.  The 
National  Railway  Labor  Conference 
(NRLC)  nominated  a  representative  for 
membership  on  the  Committee.  Because 
collective  bargaining  for  MEW  As  for  the 
railway  industry  is  covered  by  the 
Railway  Labor  Act,  and  not  the  National 
Labor  Relations  Act,  the  Department 
believes  that  the  interests  of  the  NRLC 
are  sufficiently  different  from  those  of 
the  existing  Committee  members,  and  so 
accepts  the  NRLC  for  membership  on 
the  Committee.  In  addition,  the 
Department  accepts  the  application  of 
the  National  Association  of  Health 
Undenvriters  (NAHU),  which  represents 
the  interests  of  independent  agents, 
brokers  and  advisors  providing  health 
care  products  and  services  to  plans  and 
individuals,  for  Committee  membership, 
because  these  interests  are  not  already 
directly  represented  by  the 
organizations  proposed  by  the 
Department.  The  Department  also 
accepts  the  application  of  the  Health 
Insurance  Association  of  America 
(HIAA),  which  represents  the  interests 
of  insurance  carriers  and  managed  care 
companies  that  finance  and  deliver 
health  care,  because  the  perspective  of 
insurance  carriers  and  managed  care 
companies  within  the  American  private 
health  care  system  is  not  already 
represented  by  the  other  organizations 
proposed  by  the  Department. 

Tne  Department  received  an 
application  for  membership  from  The 
International  Corporation  (TIC),  a  third- 
party  administrator  of  multiemployer 
plans;  this  application  for  membership 
was  supported  by  a  nomination  of  TIC 
by  the  Society  of  Professional  Benefits 
Administrators.  Because  the  interests  of 
third-party  administrators  who  may  be 
responsible  for  implementing  the 
requirements  of  any  regulation  resulting 
from  the  negotiated  rulemaking  process 
are  not  already  represented,  the 
Department  accepts  TIC  for  membership 
on  the  Committee.  Likewise,  because 
the  interests  of  employers  participating 
in  the  collective  bargaining  process  for 
multiemployer  welfare  plans  are  not 
already  represented,  the  Department 
accepts  the  Associated  General 
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Contractors  of  America  (AGC)  for 
membership  on  the  Committee  to 
represent  the  interests  of  employers 
involved  in  the  collective  bargaining 
process. 

The  Department  does  not  accept  for 
membership  five  applicants  whose 
interests  are  already  adequately 
represented.  The  United  Association  of 
Journeymen  and  Apprentices  of  the 
Plumbing  and  Pipefitting  Industry  of  the 
United  States  and  Canada  have  int^rests 
similar  to  those  represented  by  the 
AFL-CIO  and  the  NCCMP.  Similarly, 
because  the  distinct  interests  of 
maritime  supervisory  officers  are 
already  represented  by  the  AFL-CIO, 
which  includes  maritime  unions  in  its 
membership,  the  Department  does  not 
accept  the  application  of  the  American 
Maritime  Officers  Plans.  Likewise,  the 
Department  does  not  accept  the 
application  for  membership  of  the 
National  Conference  of  Unions  and 
Employee  Benefit  Funds  (NCUEBF).  In 
its  application  for  membership,  the 
NCUEBF  indicated  that  it  represents 
self-insured,  self-administered  and  self- 
funded  employee  benefit  plans,  and  has 
an  interest  in  any  definition  of 
"associate  member"  that  may  be 
included  in  the  regulation.  The  AFL- 
CIO's  and  NCCMP's  interests  subsume 
the  interests  of  the  types  of  plans 
identified  by  NCUEBF.  The  comments 
received  by  these  three  organizations  in 
response  to  the  Department's  1995 
Notice  of  Proposed  Rulemaking 
identified  the  same  concerns,  and  the 
AFL-aO  and  NCCMP  represent  a 
broader  range  of  interests  than  does 
NCUEBF. 

Finally,  the  Department  does  not 
accept  the  applications  of  the  National 
Rural  Electric  Cooperative  Association 
(NRECA)  and  the  Legal  Defense  Fund  of 
the  Peace  Officers'  Research  Association 
of  California  (PORAC).  Section 
3{40)(A)(ii)  of  ERISA.  29  U.S.C. 
§  1002(40)(A)(ii)  provides  a  separate 
statutory  exception  for  multiple 
employer  plans  established  by  rural 
electric  cooperatives.  The  issues 
regarding  whether  a  plan  is  "established 
or  maintained  under  or  pursuant  to  a 
collective  bargaining  agreement"  do  not 
apply  to  whether  a  plan  is  established 
by  a  rural  electric  cooperative.  The 
PORAC  legal  defense  fund  represents 
funds  that  are  established  only  by 
employee  organizations,  and  does  not 
represent  collectively  bargained  plans  or 
any  other  entities  that  have  an  interest 
in  this  rulemaking.  Because  the 
provisions  of  section  3(40)  do  not  apply 
to  PORAC  or  to  the  interests  it 


represents,  the  Department  does  not 
accept  its  application  for  membership. 

2.  Committee  Membership 

Accordingly,  the  members  of  the 
Committee  are  PWBA,  the  NAIC.  the 
AFL-CIO,  the  NCCMP,  the 
Entertainment  Industry  Multiemployer 
Health  Plans,  the  NLRC,  TIC,  NAHU, 
the  HIAA  and  the  AGC.  These 
Committee  members  include 
representatives  from  interests  that  are 
likely  to  be  affected  by  the  proposed 
rule,  including  employee  welfare  benefit 
plans,  their  sponsors,  participants  and 
beneficiaries,  service  providers  to  plans, 
plan  fiduciaries,  unions,  employer 
organizations,  the  insurance  industry, 
and  state  insurance  regulators.  The 
following  is  the  list  of  individual 
Committee  members,  and  the  interests 
they  represent: 

Labor  Unions 

Kathy  Krieger,  American  Federation  of  Labor 

and  Congress  of  Industrial  Organizations 

(AFL-CIO) 

Multiemployer  Plans 

Gerald  Feder  (James  Ray — alternate). 
National  Coordinating  Committee  for 
Multiemployer  Plans  (NCCMP) 

Judith  Maze,  Entertainment  Industry 
Multiemployer  Health  Plans 

Railway  Labor  Organization  Plans 
Benjamin  W.  Boley,  National  Railway  Labor 
Conference 

Third-Party  Administrators 
David  Livingston.  Ph.D..  The  International 
Corporation 

Employers/Management 

James  Keman.  The  Associated  General 
Contractors  of  America  (AGC) 

Independent  Agents,  Brokers  and  Advisors 
Providing  Health  Care  Products  and  Services 
to  Plans  and  Individuals 
Nancy  Trenti,  National  Association  of  Health 
Underwriters 

Insurance  Carriers  and  Managed  Care 
Companies  That  Finance  and  Deliver  Health 
Care 

R.  Lucia  Riddle,  Health  Insurance 
Association  of  America 

Federal  Government 

Elizabeth  A.  Goodman,  Pension  and  Welfare 
Benefits  Administration 

State  Governments 

National  Association  of  insurance 
Commissioners 

III.  First  Meeting  of  Committee 

The  first  meeting  of  the  Committee 
will  be  held  on  Monday.  October  26 
through  Tuesday.  October  27, 1998  from 
9:00  a.m.  to  approximately  5:00  p.m.  on 


each  day  in  Room  C-5320.  Seminar 
Room  6,  at  the  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  The  primary 
purpose  of  the  first  meeting  will  be  to 
establish  Committee  procedures.  This 
meeting  is  open  to  the  public.  Seating  is 
limited  and  will  be  available  on  a  first- 
come,  first-serve  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact,  at  least  4  business  days  in 
advance  of  the  meeting,  Patricia 
Arzuaga,  Office  of  the  Solicitor.  Plan 
Benefits  Security  Division.  U.S. 
Department  of  Labor.  Room  N-4611, 
200  Constitution  Avenue.  NW., 
Washington,  DC  20210  (telephone  (202) 
219-4600;  fax  (202)  219-7346),  if 
special  accommodations  are  needed. 
These  are  not  toll-free  numbers. 

Minutes  of  the  public  meetings  and 
materials  prepared  for  the  Committee 
will  be  available  for  public  inspection  at 
the  Public  Documents  Room.  Pension 
and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor,  Room  N- 
5638,  200  Constitution  Avenue,  NW., 
Washington,  DC  from  8:30  a.m.  to  5:30 
p.m.  Any  written  comments  should  be 
directed  to  the  ERISA  Section  3(40) 
Negotiated  Rulemaking  Advisory 
Committee,  and  sent  to  the  Public 
Documents  Room,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC,  Telephone  (202)  219- 
8771. 

IV.  Authority 

This  document  was  prepared  under 
the  direction  of  Meredith  Miller,  Deputy 
Assistant  Secretary  for  Policy,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210,  pursuant  to  Section  3  of  the 
Negotiated  Rulemaking  Act  of  1990. 104 
Stat.  4969,  Title  5  U.S.C.  561  et  seq.; 
Section  9  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2;  and 
section  3(40)  of  ERISA  (Pub.  L.  97-473, 
96  Stat.  2611.  2612,  29  U.S.C.  1002(40)) 
and  section  505  (Pub.  L.  93-406,  88  Stat. 
892.  894,  29  U.S.C.  1135)  of  ERISA,  and 
under  Secretary  of  Labor's  Order  No.  1- 
87,  52  FR  13139,  April-21, 1987?"^ 

Signed  at  Washington,  DC,  this  16th  day  of 
September.  1998. 
Meredith  Miller, 

Deputy  Assistant  Secretary  for  Policy,  Pension 
and  Welfare  Benefits  Administration. 
(FR  Doc.  98-25265  Filed  9-21-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[PRL-6161-1] 

Hazardous  Waste  Management 
Program:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  for  Oklaltoma 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
Oklahoma  Department  of  Environment 
QuaUty's  (ODEQ)  Resource 
Conservation  and  Recovery  Act.  Cluster 
V  Hazardous  Waste  Program  final 
authorization  revisions.  In  the  rules 
section  of  this  Federal  Register  (  PR), 
the  EPA  is  approving  the  State's  request 
as  an  immediate  final  rule  without  prior 
proposal  because  EPA  views  this  action 
as  noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  approving  the  State's  request  is  set 
forth  in  the  immediate  final  rule.  If  no 
adverse  written  comments  are  received 
in  response  to  that  immediate  final  rule, 
no  further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  written  comments,  a 
second  FR  document  will  be  pubUshed 
before  the  time  the  immediate  final  rule 
takes  effect.  The  second  document  may 
withdraw  the  immediate  final  rule  or 
identify  the  issues  raised,  respond  to  the 
comments  and  affirm  that  the 
immediate  final  rule  will  take  effect  as 
scheduled.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  October  22, 1998. 
ADDRESSES:  Written  comments  referring 
to  Docket  Number  OK98-2  may  be 
mailed  to  Alima  Patterson,  Region  6 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6PI>-G), 
Multimedia  Planning  and  Permitting 
Division,  at  the  address  listed  below. 
Copies  of  the  materials  submitted  by 
ODEQ  may  be  examined  diuing  normal 
business  hours  at  the  following 
locations:  EPA  Region  6  Library,  12th 
Floor,  Wells  Fargo  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  Phone 
number:  (214)  665-6444.  Oklahoma 
Department  of  Environmental  Quality, 
1000  Northeast  Tenth  Street,  Oklahoma 
City,  Oklahoma,  73117-1212.  Phone 
number:  (405)  271-5338. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  (214)  665-8533. 


SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 
W.B.  Hathaway. 

Acting  Regional  Administrator,  Region  6. 
(FR  Doc.  98-25201  Filed  9-21-98;  8:45  am] 
BHJJNQ  CODE  MM-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CFR  Part  442  FRL-6166-7] 

Extension  of  Comment  Period  for 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Transportation  Equipment  Cleaning 
Point  Source  Category;  Proposed  Rule 

agency:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  the  proposed 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Soiut%  Performance  Standards  for  the 
Transportation  Equipment  Cleaning 
Point  Source  Category.  The  proposed 
rule  was  published  in  the  Federal 
Register  on  Jime  25, 1998.  The  comment 
period  for  the  proposed  rule  is  extended 
30  days,  ending  on  October  23,  1998. 
This  extension  is  being  granted  while 
taking  into  consideration  the  court- 
ordered  promulgation  date. 
DATES:  Comments  regarding  all  issues 
related  to  the  proposed  rule  will  be 
accepted  imtil  October  23, 1998. 
ADDRESSES:  Send  written  comments  and 
supporting  data  on  this  proposal  to: 
John  Tinger,  US  EPA,  (4303),  401  M  St. 
SW,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information  contact 
Mr.  John  Tinger  at  (202)  260-4992.  For 
additional  economic  information 
contact  Mr.  George  Denning  at  (202) 
260-7374. 

SUPPLEMENTARY  INFORMATION:  On  June 
25, 1998,  EPA  pubUshed  proposed 
Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Transportation  Equipment  Cleaning 
Point  Source  Category  in  the  Federal 
Register  for  review  and  comment  (63  FR 
34685).  The  comment  period  was 
scheduled  to  end  September  23, 1998. 

EPA  held  a  public  hearing  on  August 
18, 1998,  to  provide  opportunities  for 
the  regulated  community  and  other 
interested  parties  to  comment  on  issues 
pertaining  to  the  proposed  rule.  EPA  has 


received  several  requests  to  extend  the 
comment  period  to  allow  more  time  to 
address  the  issues  on  which  EPA 
solicited  pubUc  comment.  EPA  is 
scheduled  to  promulgate  standards  for 
this  industry  by  June  2000.  EPA  is  using 
its  best  efforts  to  comply  with  this 
deadline  and  expects  to  meet  the 
schedule  even  with  this  extension  of  the 
comment  period. 

Dated:  September  14, 1998. 

J.  Charles  Fox, 

Acting  Assistant  Administrator,  Office  of 
Water. 

[FR  Doc.  98-25289  Filed  9-21-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405, 410. 413, 414, 415, 
424,  and  485 

[HCFA-1006-CN] 

RIN  0938-AI52 

Medicare  Program;  Revisions  to 
Payment  Policies  Under  ttie  Physician 
Fee  Schedule  for  Calendar  Year  1999; 
Correction 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correction  of  proposed  rule. 

SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  the 
proposed  rule  published  in  the  Federal 
Register  on  June  5, 1998,  entitled 
"Medicare  Program;  Revisions  to 
Payment  Policies  Under  the  Physician 
Fee  Schedule  for  Calendar  Year  1999." 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Weintraub.  (410)  786-4498. 
SUPPI.EMENTARY  INFORMATION: 

Background 

In  FR  Doc.  98-14650  of  June  5.  1998 
(63  FR  30818),  there  were  a  number  of 
technical  errors.  The  errors  relate  to  a 
typographical  error,  an  inconsistency  in 
the  discussion  of  the  same  issue  in  two 
sections  of  the  preamble,  erroneous 
descriptions  of  two  CPT  codes  in  Table 
2.  and  the  reversal  of  CPEP  data  for 
supplies  and  equipment  for  six  CPT 
codes  in  Table  4.  We  also  printed 
incorrect  information,  due  to  an  error  in 
the  mapping  program,  for  certain 
procedure  codes  in  Addendum  C, 
begiiming  on  page  30902.  The 
corrections  appear  in  this  document 
imder  the  heading  "Correction  of 
Errors." 
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Correction  of  Errors 

In  FR  Doc.  98-14650  of  June  5, 1998. 
make  the  following  corrections: 

Page  30832.  In  the  first  column,  in 
line  10,  the  phrase  "calculated  in  Step 
2."  is  corrected  to  read:  "calculated  in 
Step  1." 

Pages  30839  through  30840.  The  two 
sentences  in  column  3.  in  the  second 
full  paragraph,  beginning  in  the  ninth 
line  from  the  bottom  of  the  page  and 
continuing  on  to  the  top  of  page  30840, 
indicate  that  a  skilled  nursing  facility 
(SNF)  is  to  be  considered  as  a 
physician's  office  for  the  purposes  of 
applying  the  higher  of  the  two  practice 


expense  RVUs.  These  s«itences  are  in 
conflict  with  a  statement  on  page  30835 
that  says  that  the  SNF  is  a  facility  for  the 
piuposes  of  applying  the  RVUs.  The 
sentences  on  pages  30839  throu^ 
30840  are  in  error.  The  corrected 
sentences  on  pages  30839  through 
30840  should  read: 

"The  lower  practice  expense  RVUs 
woiUd  apply  to  services  furnished  to 
hospital,  ambulatory  surgical  centw.  or 
skilled  muring  fadUty  patients.  The 
higher  practice  expense  RVUs  woiild 
apply  to  services  furnished  in  a 
physician's  office  or  services  other  than 
visits  but  performed  in  a  patient's  home 
and  services  furnished  in  a  nursing 


facility,  or  in  an  institution  other  than 
a  hospital,  ambidatory  surgical  center, 
or  skiUed  nursing  facility." 

Page  30892.  In  the  example  in  Table 
2.  the  description  of  the  following  two 
codes  is  corrected  to  read  as  follows: 


CPT  code 

Descnpoon 

44140  

45330 -... 

Partial  removal  of  colon. 

Page  30894.  In  the  example  in  Table 
4.  the  CPEP  data  for  supplies  and 
equipment  were  reversed.  These  data  for 
the  following  six  codes  are  corrected  to 
read  as  follows: 


35301 
44140 
45330 
56340 
99213 
99232 


CPEP  facility  data 


Clinical 


$144.94 

188.13 

4.76 

96.30 

8.15 

3.72 


Supplies        Equipment 


$13.97 
12.74 
0.00 
8.68 
0.00 
0.00 


$1.04 
1.21 
0.00 
0.86 
0.00 
0.00 


CPEP  nontacility  data 


Clinical 


$28.85 


Suppfies        Equipment 


$116.12 
2!85 


$5.47 
""a77 


Page  30902.  The  facility  practice  expense  RVU  and  the  facility  total  RVU  for  CPT  code  10040,  Acne  surgery  of 
skin  abscess,  are  corrected  to  read  as  follows: 


CPT'/HCPCS* 

MOD 

Status 

Description 

Ptiysi- 
cian 

MHOtk 

RVUs  3 

Non-fa- 
cility 
prac- 
tice ex- 
pense 
RVUs 

Facility 
prao- 
ticA  ex- 
pense 
RVUs 

Mal- 
prac- 
tice 
RVUs 

Non-fa- 
cility 
total 

Facility 
total 

Glot>al 

10040  

A 

Acne  surgery  of  skin  abscess 

1.18 

1.47 

0.73 

0.03 

2.68 

1.94 

010 

'  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  All  Rights  Reserved.  Applicat)le  FARS/DFARS  Apply. 
2  Copyright  1994  American  Dental  Association.  All  rights  reserved. 
3+  Indicates  RVUs  are  not  used  for  Medicare  payment 

Page  31007. 

1.  The  following  codes  in  Addendum  C  are  corrected  to  read  as  follows: 


CPT'/HCPCS2 


MOD 


Status 


Description 


Norvfa- 
Physi-       dlity 
cian        prao- 
wo(1(     ticeex- 
RVUs3     pense 
RVUs 


Facility 
prac- 
tice ex- 
pense 
RVUs 


Mal- 
prac- 
tice 
RVUs 


Non-fa- 
cility 
total 


Facility 
total 


Glot>al 


G0101  .. 
G0104  .. 
G0105  .. 

G0121  .. 

G0127  .. 


A             CA  screen;  petvic/t)reast  exam  0.45  0.45  0.28  0.02  0.92  0.75  XXX 

A              CA  screen;  flexi  sigmoidscope  0.96  3.42  0.38  0.12  4.50  1.46  000 

A              Colorectal  scm;  hi  risit  ind  3.70  4.37  1.74  0.39  8.46  5.83  000 

#                                                                •  •  •                                                                • 

N              Colon  ca  scm;  larium  enema ..  +3.70  4.37  1.74  0.39  8.46  5.83  XXX 

.                               •  •  •                               • 

R               Trim  nail  (s) 0.11  0.16  0.05  0.02  0.29  0.18  000 


1  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  All  Rights  Resen^d.  Applicat)le  FARS/DFARS  Apply, 
srjviyright  1994  American  Dental  Association.  All  rights  reserved. 


3  +  Indicates  RVUs  are  not  used  for  Medicare  payment. 
2.  There  are  technical  errors  in  the  data  published  for  HCPCS  code  R0070,  Transport  portable  x-ray.  and  HCPCS 
code  R0075.  The  correct  data  are  as  follows: 
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CPT/HCPS2 


MOD        Status 


Description 


Non-fa- 
Physi-       cility 
cian        prac- 
work      tice  ex- 
RVSs3     Dense 
RVUs 


Facility 
prac- 
tice ex- 
pense 
RVUs 


Mai- 
prac- 
tice 
RVUs 


Norvfa- 
cility 
total 


FadNty 
total 


Global 


R0070 
R0075 


A  Transport  portable  x-ray 0.00        1.65        1.65        0.01         1.66        1.66        XXX 

A  Transport  port  x-ray  multipl  0.00        0.69        0.69        0.01         0.70        0.70        XXX 


^  OPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 

2  Copyright  1994  American  Dental  Association.  All  rights  reserved. 

34-lndicate 


[tes  RVUs  are  not  used  for  Mednare  payment 


• 

5 

XXX 

16 

000 

13 

000 

(Section  1848  of  the  Social  Security  Act  (42 
U.S.Q  1395W-4)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  September  11, 1998. 
Thomas  F.  Joyce, 

Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 
fFR  Doc.  98-24992  Filed  9-21-98;  8:45  am] 
BILUNG  CODE  4120-21-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  18 

[ET  Dociwt  No.  91-313.  DAM-1808] 

International  Standards  tor  ISM 
Equipment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  termination. 

SUMMARY:  This  action  terminates  the 
"International  Standards  for  ISM 
Equipment"  proceeding.  The 
Conmiission  initiated  this  proceeding  to 
solicit  information  from  interested 
parties  to  assist  the  Commission  in 
shaping  its  position  on  international 
standards  to  control  radio  noise 
generated  by  Industrial,  Scientific,  and 
Medical  (ISM)  equipment. 
EFFECTIVE  DATE:  September  22, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls  ,  Office  of  Engineering 
and  Technology,  (202)  418-2454. 
SUPPLEMENTARY  INFORMATION:  In  ET 
Docket  91-313,  DA  98-1808.  the 
Commission  adopted  and  released  an 
Order  on  September  15, 1998, 
terminating  this  proceeding.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239h  1919 
M  Street,  N.W.,  Washington,  D.C.,  and 
also  may  be  purchased  from  the 
Commission's  duplication  contractor, 


International  Transcription  Service, 
(202)  857-3800. 1231  20th  Street,  N.W. 
Washington,  D.C.  20036. 

Summary  of  the  Order 

1.  On  October  22, 1991,  the 
Commission  issued  a  Notice  of  Inquiry 
("NOI"),  56  FR  58863,  (November  22. 
1991),  6  FCC  Red  6501  (1991).  to  solicit 
information  from  interested  parties  to 
assist  the  Commission  in  shaping  its 
position  on  international  standards  to 
control  radio  noise  generated  by 
Industrial.  Scientific,  and  Medical  (ISM) 
equipment.  We  also  sought  information 
about  the  desirability  and  feasibility  of 
harmonizing  part  18  of  the  FCC  rules 
with  the  international  standards  for  ISM 
equipment. 

2.  Conunents  received  in  response  to 
the  NOI  overwhelmingly  opposed  any 
changes  to  the  ISM  rules.  We  do  not 
contemplate  any  general  changes  to  the 
ISM  rules  at  this  time.  Therefore,  we  are 
terminating  this  proceeding.  Specific 
issues  concerning  the  ISM  rules  are 
being  addressed  in  separate 
proceedings. 

3.  Accordingly,  it  is  ordered,  that  this 
proceeding.  ET  I>ocket  No.  91-313.  is 
terminated.  This  action  is  taken 
pursuant  to  authority  in  sections  4(i), 
302  and  303  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C.  154(i). 
302,  303;  and  pursuant  to  §§  0.31  and 
0.241  of  the  Commission's  Rules,  47 
CFR  0.31.  0.241. 

List  of  Subjects  in  47  CFR  Part  18 

Medical  devices,  Scientific 
equipment. 

Federal  Conununications  Commission. 
Dale  N.Hatfield. 

Chief,  Office  of  Engineering  and  Technology. 
[FR  Doc.  98-25221  Filed  9-21-98;  8:45  am) 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AE43 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Threatened  Status  for  the  Koala 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Proposed  rule  and  notice  of 

petition  finding. 

SUMMARY:  The  Service  proposes  to 
determine  threatened  status  for  the 
Australian  koala.  The  eucalyptus  forest 
and  woodland  ecosystem,  on  which  this 
arboreal  marsupial  depends,  has  been 
reduced  by  more  than  half  and  is 
continuing  to  deteriorate.  The  species 
also  is  threatened  by  habitat 
fragmentation  and  consequent  potential 
loss  of  genetic  viability,  disease,  and 
various  other  factors.  The  Service  seeks 
relevant  data  and  comments  fiom  the 
public.  This  proposal  incorporates  a 
finding  that  a  petition  requesting  the 
Usting  of  the  koala  is  warranted.  This 
proposal,  if  made  final,  would  extend 
the  Act's  protection  to  this  species. 
DATES:  Comments  must  be  received  by 
December  21, 1998.  Pubhc  hearing 
requests  must  be  received  by  November 
6, 1998. 

ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Office  of  Scientific  Authority; 
Room  750,  4401  North  Fairfax  Drive; 
Arlington,  Virginia  22203  (fax  703-358- 
2276).  Comments  and  materials  received 
will  be  available  for  pubhc  inspection, 
by  appointment,  fit)m  8:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  S.  Lieberman.  Chief.  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708). 
SUPPt.EMENTARY  INFORMATION: 
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Background 

The  koala  [Phascolarctos  cinereus)  is 
a  bearlike  arboreal  manunal  of  Australia. 
It  has  a  compact  body,  large  head  and 
nose,  large  and  furry  ears,  powerful 
limbs,  and  no  significant  tail;  weight  is 
about  4-15  kilograms  (10-35  pounds). 
The  koala  is  a  marsupial,  being  more 
closely  related  to  kangaroos  and 
possums  than  to  true  bears  and  other 
placental  mammals;  its  young  is  carried 
in  a  pouch  for  about  6  months.  It  occurs 
mainly  in  the  forests  and  woodlands  of 
central  and  eastern  Queensland,  eastern 
New  South  Wales,  Victoria,  and 
southeastern  South  Australia. 

In  a  petition  dated  May  3, 1994,  and 
received  by  the  U.S.  Fish  and  Wildlife 
Service  (Service)  on  May  5, 1994, 
Australians  for  Animals  (in  Austridia) 
and  the  Fund  for  Animals  (in  the  United 
States)  requested  that  the  koala  be 
classified  as  endangered  in  New  South 
Wales  and  Victoria,  and  as  threatened  in 
Queensland.  About  40  organizations  in 
the  United  States  and  Australia  were 
named  as  supporting  the  petition.  The 
document  was  accompanied  by 
extensive  data  indicating  that  the  koala 
has  declined  dramatically  since 
Eiu-opean  settlement  of  Australia  began 
about  200  years  ago  and  has  lost  more 
than  half  of  its  natural  habitat  because 
of  human  activity.  Once  nmnbering  in 
the  millions,  it  was  intensively  hunted 
for  its  fur  up  through  the  1920s.  It  is 
totally  dependent  for  food  and  shelter 
on  certain  types  of  trees  within  forests 
and  woodlands.  The  destruction  or 
degradation  of  this  habitat  would  reduce 
the  viability  of  populations,  even  if  the 
animals  were  otherwise  protected. 

In  the  Federal  Register  of  October  4, 
1994  (59  FR  50557-50558),  the  Service 
announced  the  90-day  finding  that  the 
petition  had  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted. 
That  notice  also  initiated  a  status  review 
of  the  koala.  In  the  Federal  Register  of 
February  15,  1995  (60  FR  8620),  the 
comment  period  on  the  status  review 
was  reopened  until  April  1, 1995.  A 
telegram  was  sent  to  the  U.S.  embassy 
in  Australia,  asking  that  appropriate 
authorities  be  notified  and  asked  to 
comment.  Notice  of  the  review  also  was 
provided  directly  to  numerous 
concerned  organizations  and 
authorities.  Of  the  approximately  400 
responses  received,  the  great  majority 
were  brief  messages  in  support  of 
listing,  but  there  also  were  several  from 
persons  or  organizations  providing 
substantive  comments  based  on  first- 
hand familiarity  with  the  situation. 

Mr.  Peter  Bridgewater,  Chief 
Executive  Officer  of  the  Australian 


Nature  Conservation  Agency  (this 
government  entity,  formerly  the 
Australian  National  Parks  and  Wildlife 
Service,  is  now  referred  to  as 
Biodiverstiy  Group  within  Environment 
Australia),  expressed  opposition  to  the 
addition  of  the  koala  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife. 
He  noted  that  the  species  had  not  been 
classified  pursuant  to  Australia's  own 
Federal  Endangered  Species  Protection 
Act,  that  it  is  protected  by  the 
legislation  of  the  states  in  which  it 
occurs,  that  it  is  not  involved  in  trade 
and  its  exportation  is  strictly  limited, 
and  that  a  task  force  is  being  established 
to  review  progress  of  koala  management 
programs  and  promote  greater  national 
coordination  of  koala  conservation.  He 
did  not  think  that  a  U.S.  listing  would 
be  of  any  benefit  to  the  species.  He  did 
not  discuss  the  issue  of  long-term 
habitat  loss  and  fragmentation,  but  did 
submit  a  docimient  (Phillips  1990)  from 
his  agency  covering  that  and  other 
problems. 

Mr.  Allan  Holmes,  Director,  Natural 
Resources  proup.  South  Australia 
Department  of  Environment  and  Natural 
Resources,  also  opposed  U.S.  listing.  He 
indicated  that,  while  there  has  been 
some  adverse  habitat  modification, 
introduction  programs  have  actually 
resulted  in  a  greater  range  for  the  koala 
in  South  Austi^a  now  than  prior  to 
European  settlement. 

Ms.  Joan  M.  Dixon,  a  member  of  the 
Australasian  Marsupial  and  Monotreme 
Specialist  Group  of  the  World 
Conservation  Union  Species  Survival 
Commission  (lUCN/SSC).  stated  that 
while  various  koala  populations  are 
experiencing  problems,  the  species  in 
general  does  not  warrant  U.S. 
classification. 

Dr.  Roger  Martin  of  Monash 
University,  a  wildlife  biologist  with 
extensive  field  experience  on  the  koala, 
urged  rejection  of  the  petition.  He 
considered  that  strenuous  conservation 
efforts  have  led  to  a  recovery  of  the 
species  in  Victoria,  with  populations  far 
more  abundant  than  suggested  by  the 
petition.  Large  and  thriving  colonies 
were  reported  to  exist  at  several  closely 
monitored  study  sites  in  Victoria.  Some 
observations  also  suggested  much  larger 
populations  in  Queensland  than  had 
been  previously  indicated. 

Dr.  Kath  Handasyde  of  the  University 
of  Melbourne,  anoUier  biologist  with 
considerable  field  and  writing 
experience  regarding  the  koala, 
essentially  supported  the  comments  of 
Dr.  Martin  and  opposed  listing  of  the 
species. 

Dr.  Greg  Gordon,  a  zoologist  who  has 
long  been  involved  in  koala  research 
and  conservation  in  Queensland, 


commented  that  the  koala  is  still 
relatively  numerous  in  some  areas  and 
probably  would  not  qualify  at  present 
for  classification  as  endangered  or 
viUnerable  by  the  World  Conservation 
Union  (lUCN),  but  is  declining  slowly 
because  of  habitat  deterioration  and,  if 
suitable  conservation  measures  are  not 
imdertaken,  probably  would  become 
vubierable  in  the  futtue. 

The  original  petitioners.  Australians 
for  Animals  and  the  U.S.  Fund  for 
Animals,  submitted  extensive  new 
comments  concentrating  on  long-term 
environmental  problems.  There  was 
emphasis  on  the  international  woodchip 
market,  which  was  said  to  target  the 
eucalyptus  forests  that  are  the  primary 
habitat  of  the  koala.  Logging  for  that 
piupose,  together  with  clearance  for 
agricultiue  and  development,  evidently 
is  proceeding  throughout  the  general 
range  of  the  koala  and  is  even 
intensifying  in  some  areas. 

Ms.  deborah  Tabart.  E^iecutive 
Director  of  the  Australian  Koala 
Foundation,  which  has  funded  koala 
research  and  conservation  for  the  past 
decade,  supported  the  petition  and 
provided  some  rather  low  population 
estimates  for  the  species. 

Mr.  Michael  Kennedy.  Director  of  the 
Humane  Society  International 
(Australia)  and  also  Secretary  of  the 
lUCN/SSC  Australasian  Marsupial  and 
Monotreme  Specialist  Group  and 
Compiler  of  the  Groups's  Action  Plan 
(Kennedy  1992),  provided  a  siunmary  of 
authoritative  assessments  of  the  status 
of  the  koala  over  the  years  suggesting 
that  conditions  are  steadily 
deteriorating,  especially  because  of    . 
habitat  loss.  He  considered  the 
requested  action  to  be  fully  justified  on 
biological  grounds  and  that  it  may 
contribute  significantly  to  the 
conservation  of  the  species. 

Dr.  Carmi  G.  Penny,  Curator  of 
Mammals  for  the  Zoological  Society  of 
San  Diego,  which  keeps  a  captive  koala 
colony  aitd  maintains  the  North 
American  regional  studbook  for  the 
species,  and  which  also  has  participated 
in  associated  field  work  in  Australia, 
supported  the  petition,  but  indicated 
that  listing  may  not  have  a  strong 
influence  in  Australia.  Dr.  Penny  noted 
that  the  range  states  must  protect 
suitable  habitat  if  the  species  is  to 
remain  viable  in  the  wild. 

Ms.  Celia  Karp  of  the  Logan  City 
Council,  Queensland,  supported  the 
petition,  as  based  on  the  perspective  of 
rapid  urban  growth  in  her  area. 

&.  Miles  Roberts  and  Dr.  Michael 
Hutchins,  Co<3iairs  of  the  Marsupial 
and  Monotreme  Advisory  Group  of  the 
American  Zoo  and  Aquariiun 
Association,  supported  listing  because 
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of  numerous  problems  confronting  tbe 
koala.  They  expressed  the  belief  that 
koala  populations  have  been  decimated 
and  fractionated  to  the  point  where  the 
long-term  survival  of  the  species  in  the 
wild  would  be  in  question  even  if  the 
problems  were  removed  immediately. 

Section  4(b)(3)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended, 
requires  that,  within  12  months  of 
receipt  of  a  petition  to  list,  delist,  or 
reclassify  a  species,  or  to  revise  a  critical 
habitat  designation,  a  finding  be  made 
on  whether  the  requested  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded  from  immediate  proposal 
by  other  pending  Usting  measures  of 
higher  priority.  Such  finding  is  to  be 
promptly  published. 

The  Service  has  examined  the  data 
submitted  by  the  petitioners  and  has 
consulted  oUier  authorities  and 
available  information.  This  review  leads 
the  Service  to  make  the  finding,  hereby 
incorporated  and  published  in  this 
proposal,  that  the  requested  action  is 
warranted,  though  the  Service  proposes 
to  implement  the  action  in  a  somewhat 
modified  manner.  Rather  than  divide 
the  classification  of  the  koala  by  state, 
as  called  for  in  the  petition,  the  Service 
is  proposing  simply  to  classify  the  entire 
species  as  threatened.  Other  than  the 
likelihood  that  Queensland  still  has  a 
substantially  larger  area  of  koala  habitat 
than  do  New  South  Wales  and  Victoria, 
there  seems  Uttle  substantive  difference 
in  the  kinds  of  problems  confronting  the 
species.  The  Service's  proposed 
approach  also  would  avoid  omitting 
covOTage  of  the  koala  in  South  Australia, 
as  well  as  of  captive  and  introduced 
populations.  However,  it  is  emphasized 
that  this  issue  remains  open,  that 
pertinent  new  information  received 
during  the  comment  period  will  be 
carefully  reviewed,  and  that  any  final 
rule  resulting  from  this  proposal  may 
classify  the  koala,  or  certain  populations 
thereof,  as  endangered,  may  exclude 
certain  populations  bom  any 
classification,  or  may  result  in 
withdrawal  of  the  proposaL 

SamBaiy  of  Factors  Affisdiag  Ae 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
following  five  factors  described  in 
section  4(a)(1).  These  factors  and  their 
application  to  the  koala  (Phascolarctos 
cinereus)  are  as  follows: 


A.  Tbe  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  known  historical  range  of  the 
koala  covered  an  extensive  band  of 
forest  and  woodland  in  eastern  and 
central  Queensland,  eastern  New  South 
Wales,  most  of  Victoria,  and  extreme 
southeastern  South  Australia.  Within 
this  zone,  the  species  evidently 
depended  mainly  on  suitable  tracts  of 
certain  kinds  of  medium-to- large 
eucalyptiis  trees  for  food  and  shelter. 
There  is  a  high  degree  of  specialization 
for  feeding  on  particiUar  species  of 
eucalyptus,  and  populations  tend  to  be 
concentrated  at  certain  favorable  sites. 
The  reproductive  rate  is  relatively  low, 
not  more  than  one  yoimg  being 
produced  annually  per  female.  Maturity 
may  require  several  years  and  many  of 
the  yoimg  then  are  forced  to  disperse. 

With  human  disruption  of  suitable 
eucalyptus  forests  and  woodlands,  there 
now  seems  little  doubt  that  the  koala 
has  disappeared  from  much  of  its 
original  range.  In  designating  the  koala 
as  "potentially  vulnerable,"  the  lUCN/ 
SSC  Australasian  Marsupial  and 
Monotieme  Specialist  Group  noted  that 
the  geographic  range  of  the  species  had 
decUned  by  50  to  90  percent  (Kennedy 
1992). 

A  publication  of  the  Australian 
Natiue  Conservation  Agency  (Phillips 
1990),  submitted  both  by  the  petitioners 
and  Mr.  Bridgewater,  contains  the 
following  statement:  "The  expansive 
forests  where  koalas  once  lived  *  *  * 
have  largely  gone  and  those  which 
remain  are  rapidly  disappearing  to  make 
way  for  the  needs  of  human  society." 
The  publication  cited  a  1984  reprat  by 
the  Australian  Commonwealth 
Scientific  and  Industrial  Research 
Organization  (CSIRO)  indicating  that  the 
total  area  of  medium-to-tall  trees  in  the 
four  states  inhabited  by  the  koala  is 
estimated  to  originally  have  been  just 
over  1,230,000  square  kilometers  (km^) 
(475,000  square  miles  (mi^)),  but  that 
just  over  half  of  those  forests,  670,000 
km^  (259,000  mi^),  had  been  removed  or 
severely  modified. 

llie  petitioners  provided  additional 
details  on  the  extent  of  habitat  loss  and 
modification.  This  problem,  as  caused 
mainly  by  commercial  logging,  clearing 
for  agriculture  and  urbanization,  and 
disease  and  extensive  dieback  (of  the 
trees  on  which  the  koala  depends) 
associated  with  direct  modification,  was 
considered  to  be  the  greatest  threat  to 
the  species.  The  problem  involves  not 
only  removal  of  the  large  eucalyptus 
trees  used  for  food  and  shelter,  but  also 
elimination  of  vegetated  dispersal 
routes,  erosion,  sUtation  of  water 


sources,  fragmentation  through 
development  of  road  networks,  and 
other  factors  detrimental  to  maintenance 
of  viable  koala  populations.  Based  on 
data  compiled  in  the  same  1984  CSIRO 
report  cited  above,  the  petitioners 
calculated  the  loss  of  forest  during  the 
past  200  years  at  43-52  percent  in 
Queensland,  60-80  percent  in  New 
South  Wales,  59-75  percent  in  Victoria, 
and  79-100  percent  in  South  Australia. 
An  additional  government  report  in 
1992  estimated  that  60  percent  of  the 
remaining  forests  in  Australia  are 
composed  of  eucalyptus,  but  that  only 
18  percent  of  these  areas  are  uiunodified 
by  logging. 

Suteequent  to  receipt  of  the  petition, 
two  new  pertinent  reports  were  issued 
by  the  Australian  Department  of  the 
Environment,  Sport  and  Territories 
(Glanznig  1995;  Graetz,  Wilson,  and 
Campbell  1995).  These  dociunents 
indicate  that  the  primary  kinds  of 
habitat  utilized  by  the  koala  originally 
covered  as  much  as  1,400,000  bm^ 
(540,000  mi^),  but  that  about  890,000 
km^  (340,000  mi^),  or  approximately  63 
percent,  now  has  been  cleared  or 
thiimed.  Those  figiues,  as  well  as  others 
of  original  and  remaining  habitat,  are 
probably  excessive,  as  the  koala  was  not 
uniformly  distributed  throughout  the 
involved  region  and  tended  to 
concentrate  in  certain  favorable  areas. 

In  any  case,  the  new  reports  support 
the  percentages  of  forest  loss  cited  above 
for  each  of  the  states  involved.  Periiaps 
most  significantly,  such  land  clearance 
is  not  a  phenomencm  of  the  past  but  is 
continuing  and  even  intensifying.  The 
estimated  aimual  average  amount  of 
land  cleared  in  Queensland.  New  South 
Wales,  and  Victoria  from  1983  to  1993 
was  approximately  4,600  km^  (1.800 
mi^).  Estimates  for  some  recent  years  are 
approximately  twice  as  great.  As  an 
illustration  of  the  intensity  of  this 
process  in  Australia.  Glanznig  (1995) 
pointed  out  that,  in  1990.  the  amount  of 
lutive  vegetation  cleared  in  the  country 
was  more  than  half  that  cleared  in 
Brazilian  Amazonia. 

Not  all  of  the  clearing  in  Quemsland, 
New  South  Wales,  and  Victoria  is  in 
koala  habitat  and  some  of  it  involves 
reclearing  of  secondary  growth; 
nonetheless,  a  1993  estimate  cited  by 
the  petitioners  indicates  that  if  the 
currmit  rate  of  deforestation  continues, 
Australia's  forests  would  be  eliminated 
in  less  than  2^0  years.  Much  of  the 
forest  loss  is  associated  with  the 
production  of  woodchips,  mainly  for 
exportation  to  paper  mills  in  Japan. 

The  actual  number  of  koalas,  or  of  any 
potentially  endangered  species,  that 
may  have  been  present  at  various  times 
in  (he  past  and  that  may  still  exist,  is  of 
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much  interest  and  helps  to  give  some 
perspective,  but  may  not  be  a  critical 
factor  in  the  over-all  issue.  A  low  figure 
may  reflect  natural  rarity  of  a 
population  in  marginal  habitat.  A  very 
high  figure  may  be  meaningless  if  the 
entire  habitat  of  the  involved  population 
faces  imminent  destruction.  In  any 
event,  there  is  much  imcertainty  ibout 
both  historical  and  current  koala 
numbers.  Based  on  the  soiuces  dted, 
popxilations  may  have  fluctii^ted 
considerably  down  through  the  19th 
centiuy  in  association  with  such  factors 
as  disease  and  the  intensity  of  aboriginal 
hunting.  It  does  seem  evident,  however, 
that  in  the  early  20th  centiuy  the 
number  of  koalas  in  Australia  was  well 
into  the  millions.  Such  a  figure  is  based 
on  koalas  killed  for  the  commercial  fur 
market  during  that  period.  In  some 
years,  the  number  of  koalas  taken  may 
have  exceeded  2,000,000  and  as  late  as 
1927,  600,000  to  1,000,000  were  killed 
in  Queensland  alone.  This  destruction, 
possibly  along  with  an  epidemic 
(Phillips  1990).  may  have  reduced  koala 
numbers  to  just  a  few  thousand. 
Subsequent  conservation  efforts, 
termination  of  the  fiir  trade,  and 
reintrodu(^on  apparently  led  to  a 
partial  recovery  in  range  and  numbers 
by  the  mid-20th  centiuy. 

Neither  the  petitioners  nor  the 
Australian  Nature  Conservation  Agency 
(Phillips  1990)  attempted  to  provide  a 
total  estimate  of  current  koala  numbers 
in  Australia.  Other  parties  have 
suggested  over-all  numbers  ranging  from 
about  40.000  to  400,000.  with  the 
Australian  Koala  Foundation  supporting 
the  lower  figure.  In  their  comments  on 
the  petition,  Drs.  Martin  and  Handasyde 
indicated  that  there  probably  are  tens  of 
thousands  of  koalas  at  each  of  several 
study  sites  in  Victoria  alone.  Dr.  Martin 
and  Ms.  Tabart  of  the  Australian  Koala 
Foundation  were  able  to  review  some  of 
the  information  submitted  by  each  other 
and  neither  accepts  the  other's 
conclusions.  In  his  comments,  Dr. 
Gordon  developed  what  he  considers  to 
be  a  very  conservative  estimate  of  about 
300,000,  though  he  also  noted  that  a 
slow  decline  is  in  progress. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Pwrposes. 

As  indicated  above,  koalas  were 
devastated  by  the  commercial  fur  trade 
in  the  early  20th  century.  This  problem 
is  no  longer  of  immediate  concern. 
Although  some  koalas  reportedly  are 
illegally  hunted,  overutilization  is  not 
considered  as  a  factor  threatening  the 
survival  of  the  species. 


C.  Disease  or  Predation. 

There  has  been  much  recent  concern 
about  the  effects  of  the  bacterium 
Chlamydia  on  the  koala.  This  disease- 
causing  organism  may  manifest  itself  in 
several  ways,  but  especially  through 
infections  of  the  eyes  and  urinary  tract. 
It  apparently  has  long  been  associated 
with  the  koala  and  may  have  been 
responsible  for  devastating  epidemics  in 
the  late  19th  and  early  20^  centuries 
(Phillips  1990).  Information  from  both 
the  petitioners  and  the  Australian 
Nature  Conservation  Agency  (Phillips 
1990)  indicates  that  the  adverse  effects 
of  the  disease  are  intensified  through 
the  stress  caused  by  habitat  loss  and 
fragmentation.  Chlamydia  is  widespread 
in  mainland  koala  populations  and 
evidently  has  been  responsible  for 
recent  declines  at  some  localities,  but  is 
not  claimed  to  be  an  immediate  threat 
to  the  over-all  survival  of  the  species. 
The  koala  is  also  subject  to  various  other 
diseases  and  to  predation  and 
harassment  by  domestic  dogs  and  other 
introduced  animals. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms. 

Although  State  laws  generally  protect 
the  koala  from  direct  taking  and 
commercial  utilization,  much  of  the 
petitioners'  argument  is  based  on  a  lack 
of  regulatory  mechanisms  that 
adequately  protect  the  habitat  of  the 
species.  Much  of  the  koala's  remaining 
habitat  is  on  government  land,  but  such 
ownership  does  not  preclude  logging 
and  other  modification.  There  is 
particular  concern  that  deforestation  for 
the  woodchip  market  is  proceeding 
without  proper  assessment  of 
environmental  impacts.  Even  if  such 
impacts  were  taken  into  account,  the 
petitioners  argue  the  welfare  of  the 
koala  would  not  be  given  adequate 
attention  because  the  species,  as  noted 
in  the  comment  from  Mr.  Bridgewater, 
is  not  listed  pursuant  to  Australia's 
Federal  Endangered  Species  Protection 
Act.  The  koala,  however,  is  classified  as 
a  "vulnerable  and  rare  species"  on 
"Schedule  12 — Endangered  Fauna," 
issued  pursuant  to  the  National  Parks 
and  WildUfe  Act  of  New  South  Wales. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence. 

The  petition  and  other  sources 
indicate  a  number  of  additional 
problems  confronting  the  koala.  Perhaps 
most  importantly  from  a  long-term 
perspective  is  a  loss  of  genetic  viability 
resulting  both  from  fragmentation  of 
habitat,  which  leads  to  inbreeding  of  the 
isolated  animals  remaining  therein,  and 
descent  of  many  of  the  existing 


populations  from  colonies  that  were 
maintained  in  a  semi-natural 
environment  on  ofkhore  islands.  Lack 
of  genetic  variability  could  increase 
susceptibility  to  disease  and  other 
problems.  This  point  also  was  discussed 
above  relative  to  the  comment  by  I^s. 
Roberts  and  Hutchins. 

Other  reported  problems  include  fires 
(notably  the  destruction  in  1994  of  8,000 
square  kilometers  (3,000  square  miles) 
of  New  South  Wales,  much  of  which 
was  koala  habitat),  droughts,  harassment 
by  dogs,  and  killing  along  the  roads  now 
penetrating  habitat.  The  petition 
indicated  that  the  largest  population 
remaining  in  Queensland  was 
immediately  jeopardized  by  a  major 
highway  project  that  would  bisect  its 
hiA)itat  (efforts  by  the  petitioners  and 
other  conservation  organizations 
reportedly  have  since  resulted  in 
reconsideration  of  this  project). 

The  decision  to  propose  threatened 
status  for  the  koala  is  based  on  an 
assessment  of  the  best  available 
scientific  information,  and  of  past, 
present,  and  probable  future  threats  to 
the  species.  'The  Service  has  examined 
the  petition  and  supporting  data,  other 
available  literature  and  information,  and 
the  comments  received  following  the 
90-day  finding.  In  now  arriving  at  the 
required  1-year  finding  and  consequent 
proposed  rule,  a  key  factor  in 
consideration  is  the  apparent  continued, 
and  possibly  accelerating,  destruction  of 
key  koala  habitat  and  the  likelihood  of 
further  reduction  and  fragmentation  of  . 
koala  populations,  with  no  remedy 
imminent. 

Ilie  koala  is  part  of  a  unique 
ecosystem  that  by  all  accounts  has  been 
drastically  reduced  by  human  activity 
over  the  past  200  years  and  that  is 
continuing  to  be  adversely  affected  to 
such  extent  that  the  species  that  it 
supports  could  potentially  be 
confronted  with  extinction.  In  addition 
to  the  substantial  information  presented 
by  the  petitioners,  the  Service  is 
impressed  by  the  authoritative 
consensus  regarding  the  past  and 
continuing  extent  of  this  habitat 
deterioration.  Telling  points  include — 
the  lUCN/SSC  assessment  (Kennedy 
1992)  that  a  50-90  percent  decline  in 
range  already  has  occurred;  Dr. 
Gordon's  suggestion  that  continuation  of 
present  trends  would  jeopardize  the 
species;  the  statement  by  the  Australian 
Nature  Conservation  Agency  (Phillips 
1990)  that  the  forests  once  supporting 
the  koala  are  largely  gone  and  those 
remaining  are  rapidly  disappearing;  and 
the  recent  reports  by  the  AustraUan 
Department  of  the  Environment,  Sport 
and  Territories  (Glanznig  1995;  Graetz, 
Wilson,  and  Campbell  1995)  showing 
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that  nearly  two-thirds  of  koala  habitat 
has  been  lost  and  that  the  destructive 
process  is  continuing  imabated.  Of  those 
comments  that  responded  negatively  to 
the  petition,  none  included  significant 
discussion  refuting  the  case  for  a  long- 
term  threat  to  the  ecosystem  of  the 
koala. 

Irrespective  of  other  factors  that  may 
indicate  that  certain  populations  aie 
endangered,  the  above  reasoning  seems 
applicable  to  the  Act's  definition  of  a 
threatened  species  as  one  "likely  to 
become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range." 
Nonetheless,  the  Service  vtrill  seek  to 
obtain  and  evaluate  new  information 
during  the  comment  period.  It  is 
possible  that  such  review  would  lead  to 
withdrawal  of  all  or  part  of  this  proposal 
or  to  a  final  rule  classifying  the  koala, 
or  certain  populations  thereof,  as 
endangered.  Critical  habitat  is  not  being 
propoMd,  as  its  designation  is  not 
applicable  to  foreign  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encoiuages 
conservation  measures  by  Federal, 
international,  and  private  agencies, 
groups,  and  individuals. 

Section  7(a)  of  the  Act,  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  any).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  arc  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  such  actions  are  ciurently 
known  with  respect  to  the  species 
covered  by  this  proposal,  except  as  may 
apply  to  importation  permit  procedures. 

Section  8(a)  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  the 
Interior  determines  to  be  necessary  or 
useful  for  the  conservation  of 
endangered  and  threatened  species  in 
foreign  countries.  Sections  8(b)  and  8(c) 


of  the  Act  authorize  the  Secretary  to 
encourage  conservation  programs  for 
foreign  endangered  and  threatened 
species  and  to  provide  assistance  for 
such  programs  in  the  form  of  personnel 
and  the  training  of  personnel. 

Section  9  of  me  Act,  and 
implementing  regulations  found  at  50 
CFR  17.21  and  17.31,  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  threatened  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
threatened  wildlife.  It  also  is  illegal  to 
possess,  sell,  deliver,  transport,  or  ship 
any  sudi  wildlife  that  has  been  taken  in 
violation  of  the  Act  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildlife  imder  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22. 17.23.  and 
17.32.  Such  permits  are  available  for 
scientific  piuposes,  to  enhance 
propagation  or  survival,  or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  All  such 
permits  must  also  be  consistent  with  the 
purposes  and  policy  of  the  Act  as 
required  by  Section  10(d).  For 
threatened  species,  there  are  also 
permits  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  vdth  the  purposes 
of  the  Act. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  Usted  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effects 
of  this  listing  on  proposed  or  ongoing 
activities  involving  the  species.  Should 
the  koala  be  listed  as  a  threatened 
species,  importations  into  and 
exportations  from  the  United  States,  and 
interstate  and  foreign  commerce,  of 
koala  (including  parts  and  products) 
without  a  threatened  species  permit 
would  be  prohibited.  Koala  removed 
from  the  wrild  or  bom  in  captivity  prior 
to  the  date  the  species  is  listed  imder 
the  Act  would  be  considered  "pre- Act" 
and  would  not  require  permits  unless 
they  enter  commerce.  When  a  specimen 
is  sold  or  offered  for  sale,  it  loses  its  pre- 
Act  status.  Currently  10  zoological 
institutions  in  the  United  States  hold 


koalas.  Questions  regarding  permit 
requirements  for  U.S.  activities  should 
be  directed  to  the  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203  (1-800- 
358-2104). 

Processing  of  this  proposed  rule 
conforms  with  the  Service's  Listing 
Priority  Guidance  for  Fiscal  Years  1998 
and  1999,  published  on  May  8, 1998  (63 
FR  25502).  The  guidance  clarifies  the 
order  in  which  the  Service  will  process 
rulemakings  giving  highest  priority  (Tier 
1)  to  processing  emergency  rules  to  add 
species  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  (Lists); 
second  priority  (Tier  2)  to  processing 
final  determinations  on  proposals  to  add 
species  to  the  Lists;  processing  new 
proposals  to  add  species  to  the  Lists; 
processing  administrative  findings  on 
petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  Usted 
species),  and  processing  a  limited 
nimiber  of  proposed  or  final  rules  to 
delist  or  reclassify  species:  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  proposed  rule  is  a 
Tier  2  action. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as  effective 
as  possible  in  the  conservation  of 
endangered  or  threatened  species. 
Therefore,  conmients  and  suggestions 
concerning  any  aspect  of  this  proposed 
rule  are  hereby  soUcited  from  the 
public,  concerned  governmental 
agencies,  the  scientific  commimity, 
industry,  private  interests,  and  other 
parties.  Comments  particularly  are 
sought  concerning  die  following: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  the  subject  species; 

(2)  Information  concerning  the 
distribution  of  this  species; 

(3)  Current  or  planned  activities  in  the 
involved  areas,  and  their  possible  effect 
on  the  subject  species;  and 

(4)  Oetails  on  the  laws,  regulations, 
and  management  programs  covering 
each  of  the  affected  populations  of  this 
species. 

Final  promulgation  of  the  regidation 
on  the  koala  will  take  into  consideration 
the  comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to 
adoption  of  final  regulations  that  differ 
substantially  from  this  proposal.  It  is 
particularly  emphasized  that  further 
evaluation  could  lead  to  withdrawal  of 
all  or  part  of  this  proposal,  or  to 
classification  of  the  koala,  or  any 
population  thereof,  as  endangered. 
Interested  parties  are  urged  to  consider 
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such  alternatives  when  examining  the 
proposal  and  preparing  their  comments, 
llie  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal,  must 
be  in  writing,  and  should  be  directed  to 
the  party  named  in  the  above 
"ADDRESSES"  section. 

National  EnTinmiiiental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental^oUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act,  as 
amended.  A  nodce  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 

Required  Detemunatioiis 

This  rule  does  not  require  collection 
of  information  that  requires  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  seq. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  proposes  to 
amend  part  17.  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDEDl 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.Q 
1531-1544;  16  U.S.Q  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  section  17.11(h)  by  adding 
the  following,  in  alphabetical  order 
under  MAMMALS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§17.11    Endawgrsd  and  tlirsatMied 
wildlife. 

•        •       *       *       • 

(h)  *  *  * 


Sp^^jftf 

Historic 

range 

Vertebrate  popu- 
lation wtiere  endan-        Status 
gered  or  ttireatened 

When  listed 

Critical 
habitat 

Special 

Comnon  name          Scientific  name 

hSn 

Mammals 

• 

Koala 

• 

• 

Australia.. 

.    Entire  T 

* 

NA 

• 

NA 

dnaraus. 

•••«•»>•■•■••■••••• 

• 

• 

• 

•                                                          • 

•  ' 

• 

Dated:  September  9, 1998. 
Jamie  Rappaport  Clark, 
Director. 
(FR  Doc  98-25267  Filed  9-21-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Determination  of  Total  Amounts  and 
Quota  Period  for  Tariff-Rate  Quotas  for 
Raw  Cane  Sugar  and  Certain  Imported 
Sugars,  Syrups,  and  Molasses 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  establishes  the 
aggregate  quantity  of  1,614,937  metric 
tons,  raw  value,  of  raw  cane  sugar  that 
may  be  entered  under  subheading 
1701.11.10  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
during  fiscal  year  (FY)  1999,  with 
450,000  metric  tons  subject  to  possible 
cancellation.  This  notice  in  addition 
establishes  the  aggregate  quantity  of 
50,000  metric  tons  (raw  value  basis)  for 
certain  sugars,  syrups  and  molasses  that 
may  be  entered  under  subheadings 
1701.12.10, 1701.91.10, 1701.99.10, 
1702.90.10.  and  2106.90.44  of  the  HTS 
during  FY  1999. 

EFFECTIVE  DATE:  September  22, 1998. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  the  Import  Policy  and 
Programs  Division  Director,  Foreign 
Agricultural  Service,  Ag  Stop  1021, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1021. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Williams  (Team  Leader,  Import 
Policy  and  Programs  Division),  202- 
720-2916. 

SUPPLEMENTARY  INFORMATION:  Paragraph 
(a)(i)  of  additional  U.S.  note  5  to  chapter 
17  of  the  HTS  provides  in  pertinent  part 
as  follows: 

The  aggregate  quantity  of  raw  cane  sugar 
entered,  or  withdrawn  from  warehouse  for 
consumption,  under  subheading  1701.11.10, 
during  any  fiscal  year,  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in  terms  of 
raw  value),  not  less  than,  1,117,195  metric 
tons,  as  shall  be  established  by  the  Secretary 
of  Agriculture  *  *  *,  and  the  aggregate 


quantity  of  sugars,  syrups,  and  molasses 
entered,  or  withdrawn  from  warehouse  for 
consumption,  under  subheadings  1701.12.10, 
1701.91.10, 1701.99.10, 1702.90.10  and 
2106.90.44,  during  any  fiscal  year,  shall  not 
exceed  in  the  aggregate  an  amount  (expressed 
in  terms  of  raw  value),  not  less  than  22,000 
metric  tons,  as  shall  be  established  by  the 
Secretary.  With  either  the  aggregate  quantity 
for  raw  cane  sugar  or  the  aggregate  quantity 
for  sugars,  syrups  and  molasses  other  than 
raw  can  sugar,  the  Secretary  may  reserve  a 
quota  quantity  for  the  importation  of 
specialty  sugars  as  defined  by  the  United 
States  Trade  Representative. 

These  provisions  of  paragraph  (a)(i)  of 
additional  U.S.  note  5  to  chapter  17  of 
the  HTS  authorize  the  Secretary  of 
Agriculture  to  establish  the  total 
amounts  (expressed  in  terms  of  raw 
value)  for  imports  of  raw  cane  sugar  and 
certain  other  sugars,  syrups,  and 
molasses  that  may  be  entered  under  the 
subheadings  of  the  HTS  subject  to  the 
lower  tier  of  duties  of  the  tariff-rate 
quotas  (TRQs)  for  entry  during  the  fiscal 
year  beginning  October  1. 

USDA  issued  a  news  release  on  June 
29, 1998,  soliciting  comments  regarding 
the  FY  1999  TRQ  administrative 
approach.  Approximately  30  comments 
were  received.  Most  of  the  comments 
were  supportive  of  the  current 
administrative  approach,  although  many 
suggested  changes  that  would  lead  to 
higher  or  lower  prices  in  the  U.S. 
domestic  market.  Some  suggested  a 
change  in  the  trigger  level  for  the 
allocation  or  cancellation  of  the 
reserved  TRQ  quantity.  Those 
suggestions  ranged  ft'om  a  level  of  13.5 
percent  to  20.5  percent,  with  the 
producers  supporting  a  lower  trigger 
level  and  the  refiners  and  manufacturers 
supporting  a  higher  trigger  level.  One  of 
the  comments  suggested  abolishment  of 
the  current  TRQ  administrative 
approach,  recommending  a  return  to  an 
ad  hoc  method  of  determining  the  TRQ. 

After  carefully  considering  those 
comments,  USDA  will  use  a  15.5 
percent  trigger  for  the  allocation  or 
cancellation  of  450,000  metric  tons, 
150,000  tons  respectively,  in  January, 
March  and  May. 

Allocations  of  the  quota  amounts 
among  supplying  countries  and  areas 
will  be  made  by  the  United  States  Trade 
Representative. 

Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 
paragraph  (a)  of  additional  U.S.  note  5 


to  chapter  17  of  the  HTS.  that  an 
aggregate  quantity  of  up  to  1,614,937 
metric  tons,  raw  value,  of  raw  cane 
sugar  described  in  subheading 
1701.11.10  of  the  HTS  may  be  entered 
or  withdrawn  from  warehouse  for 
consumption  during  the  period  from 
October  1, 1998,  through  September  30. 
1999.  Of  this  quantity.  1,164,937  metric 
tons  will  be  immediately  available,  to  be 
allocated  by  the  United  States  Trade 
Representative,  and  the  remaining 
450,000  metric  tons  will  be  held  in 
reserve. 

If  the  stocks-to-use  ratio  published  in 
the  January  1999  World  Agricultural 
Supply  and  Demand  Estimates 
(WASDE)  is  equal  to,  or  less  than,  15.5 
percent  (rounded  to  the  nearest  tenth), 
an  additional  150,000  metric  tons  of  Ae 
reserved  quantity  for  raw  cane  sugar 
will  be  available  for  allocation.  If  the 
stocks-to-use  ratio  published  in  the 
January  1999  WASDE  is  greater  than 
15.5  (rounded  to  the  nearest  tenth), . 
150,000  metric  tons  of  the  reserved 
quantity  for  raw  cane  sugar  vtrill  be 
automatically  canceled  without  further 
notice. 

If  the  stocks-to-use  ratio  published  in 
the  March  1999  WASDE  is  equal  to,  or 
less  than,  15.5  percent  (rounded  to  the 
nearest  tenth),  an  additional  150,000 
metric  tons  of  the  reserved  quantity  for 
raw  cane  sugar  will  be  available  for 
allocation.  If  the  stocks-to-use  ratio 
published  in  the  March  1999  WASDE  is 
greater  than  15.5  percent  (roimded  to 
the  nearest  tenth).  150.000  metric  tons 
of  the  reserved  quantity  for  raw  cane 
sugar  will  be  automatically  canceled 
without  further  notice. 

If  the  stocks-to-use  ratio  published  in 
the  May  1999  WASDE  is  equal  to.  or 
less  than.  15.5  percent  (rounded  to  the 
nearest  tenth),  an  additional  150,000 
metric  tons  of  the  reserved  quantity  for 
raw  cane  sugar  will  be  available  for 
allocation.  If  the  stocks-to-use  ratio 
published  in  the  May  1999  WASDE  is 
greater  than  15.5  percent  (rounded  to 
the  nearest  tenth).  150.000  metric  tons 
of  the  reserved  quantity  for  raw  cane 
sugar  will  be  automatically  canceled 
without  further  notice. 

I  have  further  determined  that  an 
aggregate  quantity  of  up  to  50,000 
metric  tons,  raw  value,  of  certain  sugars, 
syrups,  and  molasses  described  in 
subheadings  1701.12.10, 1701.91.10. 
1701.99.10.1702.90.10.  and  2106.90.44 
of  the  HTS  may  be  entered  or 
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withdrawn  from  warehouse  for 
consumption  during  the  period  from 
October  1, 1998  through  September  30, 
1999. 1  have  further  determined  that  out 
of  this  quantity  of  50,000  metric  tons, 
the  quantity  of  4,656  metric  tons,  raw 
value,  is  reserved  for  the  importation  of 
specialty  sugars.  These  TRQ  amounts 
may  be  allocated  among  supplying 
countries  and  areas  by  the  United  States 
Trade  Representative. 

I  will  issue  Certificates  of  Quota 
Eligibility  (CQEs)  to  allow  the 
Philippines.  Brazil,  and  the  Dominican 
Republic  to  ship  up  to  25  percent  of 
their  respective  initial  country 
allocations  at  the  low-tier  tariff  during 
each  quarter  of  FY  1999.  Australia. 
Guatemala,  Argentina,  Peru,  Panama,  El 
Salvador,  Colombia,  South  Africa,  and 
Nicaragua  will  be  allowed  to  ship  up  to 
50  percent  of  their  respective  initial 
country  allocations  in  the  first  6  months 
of  FY  1999.  Unentered  allocations, 
during  any  quarter  or  six  month  period, 
may  be  entered  in  any  subsequent 
period.  For  all  other  countries,  CQEs 
corresponding  to  their  respective 
country  allocations  may  be  entered  at 
the  low-tier  tariff  at  any  time  during  the 
fiscal  year.  If  additional  country 
allocations  result  from  the  January, 
March,  and  May  blocks  of  the  reserved 
TRQ  quantity,  they  may  be  entered 
subsequent  to  their  announcement  by 
the  United  States  Trade  Representative. 

Mexico's  North  American  Free  Trade 
Agreement  (NAFTA)  access  to  the  U.S. 
market  is  established  at  25,000  metric 
tons  raw  value.  That  access  will  be  for 
either  raw  or  reHned  sugar,  but  total 
access  under  the  refined  sugar 
allocation  and  the  raw-sugar  allocation 
is  not  to  exteed  25,000  metric  tons. 
Mexico's  NAFTA  access  for  either  raw 
or  refined  sugar  is  established  in  Annex 
703.2. 

Signed  at  Washington,  DC,  on  September 
16. 1998. 
Dan  GUckman. 
Secretary  of  Agriculture. 
(PR  Doc.  98-25292  Filed  9-21-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

National  Commission  on  Small  Farms; 
Meeting 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  Agriculture 
by  Departmental  Regulation  No.  1043- 
43  dated  July  9, 1997,  established  the 
National  Commission  on  Small  Farms 


(Commission)  and  further  identified  the 
Natural  Resources  Conservation  Service 
(NRCS)  to  provide  support  to  the 
Commission.  The  purpose  of  the 
Commission  is  to  gather  and  analyze 
information  regarding  small  farms  and 
ranches  and  recommend  to  the 
Secretary  of  Agriculture  a  national 
policy  and  strategy  to  ensure  their 
continued  viability.  The  Commission's 
next  meeting  is  October  6,  7,  and  8. 
1998. 

PLACE,  DATE  AND  TIME  OF  MEETING:  On 
October  6, 1998,  the  Commission  will 
meet  at  the  Days  Inn  Crystal  City  Hotel. 
2000  Jefferson  Davis  Highway, 
Arlington,  Virginia,  from  7  p.m  to  9:30 
p.m.  On  October  7  and  8. 1998.  the 
Commission  will  meet  at  the  U.S. 
Department  of  Agriculture  (USDA). 
Jamie  L.  Whitten  Federal  Building. 
Room  107A.  1400  Independence 
Avenue  SW.,  Washington,  DC.  On 
October  7, 1998,  the  Commission  will 
meet  from  9  a.m.  to  6  p.m.  and  on 
October  8, 1998  from  8:30  a.m.  to  12:30 
p.m.  The  purpose  of  the  meeting  is  to 
receive  an  implementation  progress 
report  from  USDA  on  the  Commission's 
report,  "A  Time  to  Act,"  issued  in 
January  1998  and  to  discuss  future 
actions.  The  meeting  is  open  to  the 
public. 

ADDRESSES:  National  Commission  on 
Small  Farms,  USDA-NRCS,  Post  Office 
Box  2890,  South  Building,  Room  6013. 
Washington,  DC  20013. 

FOR  FURTHER  INFOfMNATION  CONTACT: 

Jennifer  Yezak  Molen,  Director,  National 
Commission  on  Small  Farms,  at  the 
address  above  or  at  (202)  720-0122.  The 
fax  number  is  (202)  720-0639. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Commission  is  to  gather 
and  evaluate  background  information, 
studies,  and  data  pertinent  to  small 
farms  and  ranches,  including  limited- 
resource  fanners.  The  Commission  may 
analyze  all  relevant  issues  and  make 
findings,  develop  strategies,  and  make 
recommendations  for  consideration  by 
the  Secretary  of  Agriculture  toward  a 
national  strategy  on  small  farms.  On 
January  22, 1998,  the  Commission 
issued  a  report  "A  Time  to  Act,  A 
Report  of  the  USDA  National 
Commission  on  Small  Farms."  The 
report's  recommendations  included: 
proposed  changes  to  existing  policies, 
programs,  regulations,  training,  and 
program  delivery  and  outreach  systems; 
suggested  approaches  that  could  assist 
small  and  beginning  farmers  and 
involve  the  private  sectors  and 
government,  including  ways  to  meet  the 
heeds  of  minorities,  women,  and 
persons  with  disabilities;  and  proposed 


areas  where  new  partnerships  and 
collaborations  are  needed. 

The  Secretary  of  Agriculture  has 
determined  that  the  work  of  the 
Commission  is  in  the  public  interest  and 
within  the  duties  and  responsibilities  of 
USDA.  Establishment  of  the 
Commission  also  implemented  a 
recommendation  of  the  USDA  Civil 
Rights  Action  Report  to  appoint  a 
diverse  commission  to  develop  a 
national  policy  on  small  farms. 
Individuals  may  submit  written 
comments  to  the  contact  person  listed 
above  before  or  after  the  meeting. 

Dated:  September  17, 1998. 

Daberah  Matz, 

Deputy  Assistant  Secretary  for 
Administration. 

[PR  Doc.  98-25339  Filed  9-21-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Revise  a  Currently 
Approved  Information  CoHection 

AGENCY:  National  Agricultural  Statistics 

Service.  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978.  August  29, 1995).  this  notice 
announces  the  National  Agricultural 
Statistics  Service's  (NASS)  intention  to 
revise  a  currently  approved  information 
collection,  the  Milk  and  Milk  Products 
Surveys. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  27, 1998. 
ADDmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service.  U.S.  Department  of 
Agriculture.  1400  Independence  Avenue 
SW.  Room  4117  South  Building. 
Washington.  D.C.  20250-2000.  (202) 
720-4333. 
SUPPLEMENTARY  INFORMATION: 

Title:  Milk  and  Milk  Products 
Surveys. 

OMB  Number:  0535-0020. 

Expiration  Date  of  Approval:  January 
31, 1999. 

Type  of  Request:  Intent  to  revise  a 
currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
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production.  The  Milk  and  Milk  Products 
Surveys  obtain  basic  agricultural 
statistics  on  milk  production  and 
manufactured  dairy  products  from 
farmers  and  processing  plants  . 
throughout  the  Nation.  Data  are 
gathered  for  milk  production,  dairy 
products,  evaporated  and  condensed 
milk,  manufactured  dry  milk,  and 
manufactured  whey  products.  Milk 
production  and  manufactured  dairy 
products  statistics  are  used  by  the  U.S. 
Department  of  Agriculture  to  help 
administer  programs  and  by  the  dairy 
industry  in  planning,  pricing,  and 
projecting  supplies  of  milk  and  milk 
products.  Approval  to  add  weekly 
butter,  dry  whey,  and  nonfat  dry  milk 
price  reports  to  the  information 
collection  is  requested. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  7  minutes  per 
response. 

Respondents:  Farms  and  businesses. 

Estimated  Ntunber  of  Respondents: 
44.619. 

Estimated  Total  Annual  Burden  on 
Respondents:  21,571  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciuBcy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  cliarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell.  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW,  Room 
4162  South  Building,  Washington,  D.C. 
20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

AH  comments  will  also  become  a 
matter  of  public  record. 


Signed  at  Washington,  D.C,  September  3, 
1998. 

Rich  Allen, 

Associate  Administrator,  National 
Agricultural  Statistics  Service. 
(FR  Doc  98-25294  Filed  9-21-98;  8:45  am] 

BIUJNQCOOE  3410-»-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperworii^  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  Manufactures. 

Form  Numbeiis):  MA-1000(L),  MA- 
lOOO(S). 

Agency  Approval  Number:  0607- 
0449. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  expired  collection. 

Burden:  196.000  hours. 

Number  of  Respondents:  58,000. 

Avg  Hours  Per  Response:  3  hours  and 
23  minutes. 

Needs  and  Uses:  The  Census  Biueau 
has  conducted  the  Annual  Survey  of 
Manufactures  (ASM)  since  1949  to 
provide  key  measures  of  manufactiuing 
activity  dtuing  intercensal  periods.  In 
census  years  ending  in  2  and  7,  we  mail 
and  collect  the  ASM  as  part  of  the 
census  of  manufactures.  This  survey  is 
an  integral  part  of  the  Government's 
statistiod  program.  The  ASM  furnishes 
up-to-date  estimates  of  employment  and 
payrolls,  hours  and  wages  of  production 
workers,  value  added  by  manufacture, 
cost  of  materials,  value  of  shipments  by 
product  class,  inventories,  and 
expenditiu«s  for  both  plant  and 
equipment  and  structures.  The  survey 
provides  data  for  most  of  these  items  for 
each  of  the  473  industries  as  defined  in 
the  North  American  Industry 
aassification  System  (NAICS).  It  also 
provides  geographic  data  by  state  at  a 
more  aggregated  industry  level.  The 
siuvey  also  provides  valuable 
information  to  private  companies, 
research  organizations,  and  trade 
associations.  Industry  makes  extensive 
use  of  the  annual  figures  on  product 
class  shipments  at  the  U.S.  level  in  its 
market  analysis,  product  planning,  and 
investment  planning.  The  ASM  data  are 
used  to  benchmark  and  reconcile 
monthly  and  quarterly  data  on 
manufactiuing  production  and 
inventories. 

We  allowed  the  clearance  for  the  ASM 
to  lapse  during  FY  1997  since  these  data 


were  collected  as  part  of  the  1997 
Economic  Censuses.  We  are  now 
requesting  a  reinstatement  of  the 
clearance  for  the  1998  "  2001 
collections  of  the  ASM.  We  are 
dropping  one  form  from  the  clearance, 
the  MA-1 000(B).  This  form  was  used  to 
obtain  greater  detailed  information  on 
principal  activity  from  partially 
imclassified  firms.  We  now  receive  this 
information  from  the  Bureau  of  Labor 
Statistics. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  182,  224,  and  225. 

OMB  Desk  Officer:  Nancy  Kiricendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Qearance  Officer.  (202) 
482-3272,  Department  of  Commwce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
reconunendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  September  17, 1998. 
i.mrfa  Engefaneier, 

Departmental  Forms  QearaiKe  Officer,  Office 
of  the  Chief  Information  Officer. 

(FR  Doc.  96-25312  Filed  9-21-98;  8:45  am] 

HLUNO  OOOE  3B1*-0r-P 


DEPARTMENT  OF  COMMERCE 

Sukxnission  for  OMB  Review: 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  t>f  the  Paperworic  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Overseas  Business  Interest 
Questionnaire. 

Agency  Form  Number:  rrA-47lP. 

OMB  Number:  0625-0039. 

Type  of  Request:  Regular  Submission. 

Burden:  490  hours. 

Number  of  Respondents:  1.000. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  This  collection 
allows  U.S.  firms  participating  in 
overseas  trade  events  sponsored  by  the 
U.S.  Department  of  Commerce's 
International  Trade  Administration 
(TTA)  an  opportunity  to  specifically 
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identify  their  marketing  objective(s)  for 
a  sped  He  event  as  well  as  current 
marketing  activities  and  status  in  the 
specific  foreign  market  where  the  event 
will  take  place.  The  IT  A/Commercial 
Service  overseas  posts  use  the 
information  to  schedule  business 
appointments  during  the  trade  event,  to 
arrange  "blue  ribbon"  calls  on  key 
agents  or  distributors  identified  by 
participants  prior  to  an  event,  and  to 
issue  specific  invitations  to  appropriate 
prospective  overseas  business  partners. 
It  is  critical  to  prearrange  business 
appointments,  thus  providing  U.S. 
participants  with  a  program  of  high 
caliber  business  contacts. 

Affected  Public:  Businesses  or  other 
for  proflt,  not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 

0MB  Desk  Officer:  Victoria  Baecher- 
Wassmer.  (202)  395-7340. 

Copies  of  the  above  information 
collection  can  be  obtained  by  calling  or 
writing  Linda  Engelmeier,  Department 
Forms  Clearance  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 
5327, 14tfi  and  Constitution  Avenue, 
N.W.,  Washington  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Baecher-Wassmer,  0MB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington  D.C.  20503 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  September  16, 1998. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Etoc.  98-25313  Filed  9-21-98;  8:45  am] 
BHJJNO  COOE  3S10-FP-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Fraa  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnmients  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 


Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  98-045.  Applicant: 
The  University  of  Texas  Health  Science 
Center  at  San  Antonio,  7703  Floyd  Curl 
Drive.  San  Antonio.  TX  78284-7750. 
Instrument:  Electron  Microscope.  Model 
EM208S.  Manufacturer:  N.V.  Philips, 
Czech  Republic.  Intended  Use:  The 
instrument  vdll  be  used  to  study  the 
ultrastructural  differences  in  tissues, 
bacterial  growth  and  response  on 
plastics,  cellular  response  to  non- 
biological  particulates,  the  effects  of 
mutations  on  photoreceptor  structure 
and  the  expression  pattern  of  Rh5  opsin 
protein  in  rhabdomeres  of  R-8  cells 
employing  fly  retinas.  Application 
accepted  by  Commissioner  of  Customs: 
September  2, 1998. 

Docket  Number:  98-046.  Applicant: 
University  of  Minnesota,  Biomedical 
Engineering  Institute,  Box  297  Mayo, 
420  Delaware  Street  SE,  Mirmeapolis, 
MN  55455.  Instrument:  (2)  Bioelectric 
Impedance  Tomographs,  Models  APT/ 
EIT  and  Mk3a  EIT/APT.  Manufacturer 
University  of  Sheffield,  United 
Kingdom.  Intended  Use:  The 
instruments  will  be  used  to  produce  real 
time  dynamic  images  of  cardiac  blood 
volume  changes  and  to  characterize  the 
condition  of  different  tissues  such  as  the 
lung.  Experiments  will  be  conducted  on 
subjects  with  cardiac  problems,  in  heart 
failure  and  with  peripheral  vascular 
disease  using  the  data  to  develop  and 
evaluate  simpler  instruments  using  only 
four  electrodes  to  obtain  similar 
information.  Application  accepted  by 
Commissioner  of  Customs:  September  2, 
1998. 
Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  98-25311  Filed  9-21-98;  8:45  am] 

aiUlNQ  COOE  3S10-OS-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
October  30, 1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  98-25425  Filed  9-18-98;  1:21  pm) 

BILLING  CODE  <351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
October  26, 1998. 

PU^CE:  1155  21st  St..  N.W.,  Washington, 
D.C,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[Ft  Doc.  98-25426  Filed  9-18-98;  1:21  pml 

BNJJNQ  COOE  63S1-ei-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday. 
October  23, 1998. 

PLACE:  1155  21st.,  N.W.,  Washington, 
D.C,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

JeanA.Wd>b, 

Secretary  of  the  Commission. 

(FR  Doc.  98-25427  Filed  9-18-98;  1:21  pm] 

BILLINQ  COOE  OSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  a.m.,  Monday, 
October  19, 1998. 

PLACE:  1155  21st.,  N.W.,  Washington, 
D.C,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-25428  Filed  9-18-98;  1:21  pm] 

BRUNO  CODE  CaSI-OI-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  date:  11:00  a.m.,  Friday, 

October  16. 1998. 

PLACE:  1155  21st  St..  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-25429  Filed  9-18-98;  1:21  pm] 

BILUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m..  Monday, 

October  12, 1998. 

place:  1155  21st  St.,  N.W..  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  98-25430  Filed  9-18-98;  4:21  pm) 

BILUNO  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  date:  11:00  a.m.,  Friday, 

October  9, 1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKSN: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-25431  Filed  9-18-98;  1:21  pm] 

nUJNG  CODE  «SS1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
October  5, 1998. 

place:  1155  21st  St.,  N.W.,  Washington, 
D.C.,  9th  Floor  Conference  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb,  ,_^ 

Secretary  of  the  Commission. 

[FR  Doc.  98-25432  Filed  9-18-98;  1:21  pm] 

BILUNG  CODE  S351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m..  Friday, 

October  2. 1998. 

place:  1155  21st  St..  N.W..  Washington. 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  98-25433  Filed  9-18-98;  1:21  pm] 

BiLUNG  COOE  MSI-OI-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
the  Disposal  and  Reuse  of  Fort  Pickett, 
Virginia.  BRAC  95 

AGENCY:  Department  of  the  Army.  DoD. 
action:  Notice  of  availability. 

SUMMARY:  In  accordance  writh  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  closure,  except  minimum  essential 
ranges,  facilities,  and  training  areas  as  a 
Reserve  Component  enclave,  of  Fort 
Pickett,  VA.  Land  the  Army  deemed  not 
minimal  essential  was  declared  excess 
and  made  available  for  disposal  and 
reuse. 

The  Final  Environmental  Assessment 
(EA)  evaluated  the  environmental  and 
sociological  impacts  of  the  disposal  and 
subsequent  reuse  of  the  3.474  acres. 
Alternatives  examined  in  the  EA 
include  encumbered  disposal  of  the 
property  and  no  action.  Unencumbered 
disposal  was  not  evaluated  since  certain 
encumbrances  exist  which  are  either 
Inquired  by  law  or  cannot  be  practically 
removed.  Under  the  no  action 
alternative,  the  Army  would  not  dispose 
of  the  property  but  would  maintain  it  in 
caretaker  status  for  an  indefinite  period. 


DATES:  Interested  parties  are  invited  to 
review  and  comment  on  the  Finding  of 
No  Significant  Impact  (FNSI)  on  or 
before  October  22.  ^998. 
ADDRESSES:  A  copy  of  the  Final  EA  and 
FNSI  may  be  obtained  by  writing  to  the 
U.S.  Army  Corps  of  Engineers.  ATTN: 
Mr.  Richard  MuUer.  Project 
Management  Division.  803  Front  Street, 
Norfolk.  VA  23510-1096. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Muller  at  (757)  441-7767  or 
by  facsimile  at  (757)  441-7546. 
SUPPLEMENTARY  INFORMATION:  The  EA 
addressed  the  environmental  and 
socioeconomic  effects  associated  with 
an  action  directed  by  the  1995  Base 
Closure  and  Realignment  Commission: 
disposal  of  approximately  3.474  acres  of 
property  at  Fort  Pickett.  Virginia.  The 
EA  also  analyzed  reuse  of  the 
installation  by  the  local  community,  as 
planned  by  the  Fort  Pickett  Local  Reuse 
Authority.  The  Reuse  Authority  has 
prepared  a  reuse  plan,  which  was  the 
primary  factor  in  development  of  the 
reuse  scenarios  analyzed  in  this  EA. 
One  disposal  alternative  (encumbered) 
was  presented  and  evaluated  in  this 
environmental  analysis,  as  are  three 
reuse  scenarios  representing  low. 
medium-low  and  medium  intensity 
reuse.  In  addition  to  the  proposed 
action,  a  no  action  alternative,  with  the 
property  remaining  in  caretaker  status, 
was  evaluated.  Other  alternatives  are 
discussed  but  not  analyzed  because  they 
were  considered  infeasible. 
Implementation  of  the  preferred 
alternative  (encumbered  disposal) 
would  be  expected  to  result  in  minor 
beneficial  and  minor  adverse  effects  on 
several  environmental  conditions. 

A  Notice  of  Intent  (NOI)  declaring  the 
Army's  intent  to  prepare  an  EA  for  the 
disposal  and  reuse  of  Fort  Pickett  was 
published  in  the  Federal  Register  on 
September  22. 1995  (60  FR  49264). 

Dated:  September  16. 1998. 
Kichard  E.  Newsome, 
Acting  Deputy  Assistant  Secretary  of  the 
Army,  (Environment,  Safety  and 
Occupational  Health).  OASA.  (LL^E). 
[FR  Doc.  98-25301  Filed  9-21-98;  8:45  am] 
•MJJNQ  COOE  JTM-Ot-tt  — 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Coastal  Engineering  Research  Board 
(CERB) 

AOBICY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  meeting. 
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summary:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463). 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dates  of  Meeting:  October  14-15, 
1998. 

Place:  U.S.  Army  Engineer  District, 
Wilmington,  North  Carolina,  and  U.S. 
Army  Engineer  District,  Norfolk, 
Virginia. 

Time:  8:30  a.m.  to  5:00  p.m.  (October 
14,  1998);  9:30  a.m.  to  5:00  p.m. 
(October  15, 1998). 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Robin  R.  Cababa,  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  Engineer  Waterways 
Experiment  Station,  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi  39180- 
6199. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda:  On  October  14, 
1998,  the  civilian  members  of  the  Board 
will  be  briefed  on  various  projects  at  the 
U.S.  Army  Enginfeer  District, 
Wilmington,  ofHce  in  the  morning  and 
tour  beach-fill  projects  in  the  afternoon. 

On  Thursday  morning,  October  15, 
1998,  the  Board  will  hold  an  Executive 
Session  at  the  U.S.  Army  Engineer 
District,  Norfolk,  ofHce.  In  the 
afternoon,  the  military  members  of  the 
CERB  will  tour  the  U.S.  Army  Engineer 
Waterways  Experiment  Station's  Field 
Research  Facility  in  Duck,  North 
Carolina,  and  the  civilian  members  will 
tour  beach  projects  in  the  Norfolk  area. 

This  meeting  is  open  to  the  public, 
but  since  seating  is  limited,  advance 
notice  of  intent  to  attend,  although  not 
required,  is  requested  in  order  to  assure 
adequate  arrangements  for  those 
wishing  to  attend. 
Robin  R.  Cababa, 

Colonel,  Corps  of  Engineers,  Executive 
Secretary. 

[PR  Doc.  98-25308  Filed  9-21-98;  8:45  am] 

BILUNO  COOE  3710-PV-M 


OEPARTMEffT  OF  ENERGY 

Environmental  Management  Site- 
Spiecific  Advisory  Board,  Department 
of  Energy,  Los  Alamos  National 
Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 


hereby  given  of  the  following  Advisory 

Committee  meeting:  Environmental 

Management  Site-Specific  Advisory 

Board  (EM  SSAB),  Los  Alamos  National 

Laboratory. 

DATES:  Wednesday,  October  7, 1998:  6 

p.m.-9  p.m.,  6  p.m.  to  7  p.m.  (public 

comment  session). 

ADDRESS:  Los  Alamos  Inn,  2201  Trinity 

Drive,  Los  Alamos,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Ann  DuBois,  Northern  New  Mexico 

Citizens'  Advisory  Board,  Los  Alamos 

National  Laboratory,  528  35th  Street, 

Los  Alamos,  New  Mexico  87544,  (505) 

665-5048. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Advisory*Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

6:00  p.m.— Call  to  Order  by  DOE 

6:00  p.m.— Welcome  by  Chair,  Roll  Call, 

Approval  of  Agenda  and  Minutes 
6:30  p.m. — Public  Comments 
7:00  p.m.— Break 
7:15  p.m. — Board  Business 
9:00  p.m. — Adjourn 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  public  may  Hie  written  statements 
with  the  Committee,  either  before  or 
after  the  meeting.  A  sign-up  sheet  will 
also  be  available  at  the  door  of  the 
meeting  room  to  indicate  a  request  to 
address  the  Board.  Individuals  who 
wish  to  make  oral  presentations,  other 
than  during  the  public  comment  period, 
should  contact  Ms.  Ann  DuBois  at  (505) 
665-5048  five  business  days  prior  to  the 
meeting  to  request  that  the  Board 
consider  the  item  for  inclusion  at  this  or 
a  future  meeting.  The  Designated 
Federal  Officer  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  hoUdays.  Minutes  will  also  be 
available  by  writing  to  Ms.  M.J.  Byrne, 
Deputy  Designated  Fiederal  Officer, 
Department  of  Energy,  Los  Alamos  Area 
Office,  528  35th  Street,  Los  Alamos,  NM 
87185-5400. 


Issued  at  Washington,  DC  on  September 
16, 1998. 

Althea  T.  Vanzego, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
(PR  Doc.  98-25337  Filed  *-21-98;  8:45  am] 

BILUNG  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

* 

Environmental  Managenf>ent  Site- 
Specific  Advisory.  Board.  Oalc  Ridge 
Reservation 

AGENCY:  Department  of  Energy 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Oak  Ridge 
Reservation. 

DATES:  Wednesday,  October  7, 1998, 6 
p.m.-9:30  p.m. 

ADDRESS:  Ramada  Inn.  420  S.  Illinois 
Avenue,  Oak  Ridge,  TN  37830. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Heiskell,  Ex-Ofiicio  Officer, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  105  Broadway,  Oak 
Ridge,  TN  37830,  (423)  576-0314. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recpmmendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  Mr.  Jim  Hall, 
Manager  of  DOE-Oak  Ridge  Operations, 
will  give  his  perspective  on 
environmental  management  and 
cleanup  of  the  Oak  Ridge  Reservation. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Marianne  Heiskell  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
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Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Departmenf  of  Energy's 
Information  Resource  Center  at  105 
Broadway.  Oak  Ridge.  TN  between  8:30 
am  and  5  pm  on  Monday,  Wednesday, 
and  Friday;  8:30  am  and  7  pm  on 
Tuesday  and-Thursday;  and  9  am  and  1 
pm  on  Saturday,  or  by  writing  to 
Marianne  Heiskell,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-0314. 

Issued  at  Washington,  DC,  on  September 
16, 1998. 
Althea  T.  Vanzego, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

[FR  Doc.  98-25338  Filed  9-21-98;  8:45  ami 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-206-002] 

Atlanta  Gas  Light  Company;  Notice  of 
Compliance  Filing 

September  16. 1998. 

Take  notice  that  on  August  31, 1998. 
Atlanta  Gas  Light  Company  (Atlanta) 
hereby  notifies  the  Commission  that  it 
accepts  the  limited-term,  limited- 
jurisdiction  blanket  certificate  of  public 
convenience  and  necessity  issued  by  the 
Commission  in  the  above-referenced 
proceeding  by  order  dated  July  31, 1998, 
which  authorizes  Atlanta  to  provide 
Rate  Schedule  IBSS  service  when  it 
unbundles  its  retail  natural  gas  services 
on  November  1, 1998,  or  the  Rate 
Schedule  IBSS  conunences. 

Atlanta  states  that  pursuant  to 
ordering  Paragraph  (C)  of  the  July  31 
order,  Atlanta  encloses  Rate  Schedule 
IBSS  and  the  related  terms  of  service 
that  are  part  of  Atlanta's  tariff  approved 
by  the  Georgia  Public  Service 
Commission  (GPSC)  on  June  30, 1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Relations.  All  such  protests  must  be 
filed  on  or  before  September  22, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  98-25236  Filed  9-21-98;  8:45  am] 

BILUNO  CODE  f717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-M1-001] 

Equitrans,  L.P.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  16, 1998. 

Take  notice  that  on  September  11. 
1998,  Equitrans,  L.P.  (Equitrans) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheet  to 
become  effective  August  1, 1998: 

Fifth  Revised  Sheet  No.  10 

Equitrans  states  that  the  filing 
implements  a  reduction  in  retainage 
factors  to  .65%  for  storage  services  and 
3.25%  for  transportation  services 
effective  August  1, 1998.  Equitrans 
states  that  the  retainage  factors  proposed 
in  this  filing  have  been  agreed  to  by 
Equitrans  and  its  customers  as  part  of  a 
comprehensive  rate  case  settlement  in 
Docket  No.  RP97-346. 

Equitrans  states  that  it  filed  tariff 
sheets  herein  on  July  31, 1998  proposing 
to  implement  the  retainage  levels  agreed 
upon  in  the  settlement  effective 
September  1, 1998,  claiming  that  it 
would  achieve  the  agreed-upon 
retainage  levels  for  the  month  of  August 
through  a  discount  and  waiver  of  its 
currently-effective  retainage  levels 
applicable  to  all  shippers  on  a  non- 
discriminatory basis.  The  Commission 
approved  the  tariff  filing  on  August  31, 
but  instructed  Equitrans  to  file  a  tariff 
sheet  effective  August  1, 1998  providing 
for  those  lower  retainage  factors. 
Equitrans  states  that  this  filing  is  made 
in  compliance  with  the  Commission's 
order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  98-25237  Filed  9-21-98;  8:45  am) 

BILUNQ  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9e-396-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

September  16. 1998. 

Take  notice  that  on  September  10. 
1998,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  effective 
September  17, 1998,  the  following  tariff 
sheet: 
Fourth  Revised  Sheet  No.  129 

FGT  states  that  on  September  3^  1998. 

it  made  a  filing  in  Docket  No.  RP98- 

396-000  (September  3  Filing)  to  modify 
Section  13.D  of  the  General  Terms  and 
Conditions  of  its  Tariff  to  provide  that 
each  time  FGT  invokes  an  Alert  Day,  it 
will  post  the  Tolerance  Percentage 
which  would  apply  prior  to  recording 
volumes  in  the  Alert  Day  Account.  The 
September  3  Filing  also  requested 
expedited  approval  to  make  the  tariff 
changes  effective  September  17,  1998 
t)ecause  FGT  believes  the  proposed 
changes  will  benefit  all  shippers  on  the 
system  during  a  time  of  reduced 
fiexibility  due  to  a  force  majeure  event 
at  FGT's  Compressor  Station  15  on 
August  14, 1998. 

FGT  further  states  that  on  September 
9, 1998,  the  Commission  issued  a  Letter 
Order  (September  9  Order)  indicating 
the  September  3  Filing  contained  a 
duplicately  numbered  tariff  sheet.  Third 
Revised  Sheet  No.  129,  already  on  file. 
Revisions  to  Sheet  No.  129  were 
previously  submitted  and  paginated  as 
Third  Revised  Sheet  No.  129  on  August 
30,  1996  in  Docket  No.  RP96-366-000. 
However,  this  tariff  sheet  was 
subsequently  withdrawn  pursuant  to  the 
Stipulation  and  Agreement  in  Docket 
No.  RP96-366-002  approved  by 
Commission  Order  issued  January  16. 
1997.  The  September  9  Order  states  that 
the  Commission's  Pagination  Guidelines 
prohibit  such  duplication  and  requires 
FGT  to  formally  resubmit  Sheet  No.  129 
within  one  work  day.  FGT  is  making  the 
instant  filing  in  compliance  with  the 
September  9  Order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  98-25238  Filed  9-21-98;  8:45  ami 

BILUNO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-020] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

September  16, 1998. 

Take  notice  that  on  September  11, 
1998,  Koch  Gateway  Pipeline  Company 
(Koch)  hereby  submits  to  the 
Commission  a  contract  for  disclosure  of 
a  recently  negotiated  rate  transaction. 
Koch  requests  an  effective  date  of 
September  24, 1998. 

Special  Negotiated  Rate  Under 
Interruptible  Transportation  Service 
Agreement  Between  Koch  and  Texaco 
Natiual  Gas  Inc. 

Koch  states  that  it  has  served  copies 
of  this  filing  upon  each  and  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary.    . 
IFR  Doc.  98-25235  Filed  9-21-98;  8:45  am] 

BIUMQ  CODE  (Tir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  RP98-399-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  16, 1998. 

Take  notice  that  on  September  10, 
1998,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  compliance  tariff  sheets  to 
become  effective  November  1, 1998: 

Second  Revised  Sheet  Number  206 
First  Revised  Sheet  Number  207 
Original  Sheet  Number  207A 
Third  Revised  Sheet  Number  210 
Third  Revised  Sheet  Number  215 
Fourth  Revised  Sheet  Nimiber  246 
Original  Revised  Sheet  Number  246A 
Second  Revised  Sheet  Number  24  8 A 
First  Revised  Sheet  Number  248A.01 
Second  Revised  Sheet  Number  248B 
First  Revised  Sheet  Number  24  8C 
Original  Sheet  Number  248C.01 
Original  Sheet  Number  248C.02 
First  Revised  Sheet  Number  248D 
First  Revised  Sheet  Number  248E 
First  Revised  Sheet  Number  248F 
Original  Sheet  Number  248F.01 
First  Revised  Sheet  Number  248G 
First  Revised  Sheet  Number  24  8H 
Original  Sheet  Number  248H.01 
First  Revised  Sheet  Number  2481 
First  Revised  Sheet  Number  248J 
First  Revised  Sheet  Number  24  8K 
Third  Revised  Sheet  Number  249 
Third  Revised  Sheet  Number  257 
Original  Sheet  Number  25  7A 
Second  Revised  Sheet  Number  259 
Original  Sheet  Number  259A 

Northern  Border  states  that  this  filing 
is  made  in  compliance  with  Order  No. 
587-H,  issued  in  Docket  No.  RM96-1- 
008  on  July  15. 1998.  These  compliance 
tariff  sheets  reflect  the  GISB  standards 
adopted  in  Order  No.  587-H. 

Northern  Border  states  that  a  copy  of 
the  instant  filing  is  being  served  on  all 
affected  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-25240  Filed  9-21-98;  8:45  ami 

BILUNG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9a-39&-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  16, 1998. 

Take  notice  that  on  September  4, 
1998,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  September  1, 1998: 

Second  Revised  Sheet  No.  225-A 
Original  Sheet  No.  225-A.Ol 

Northwest  states  that  the  purpose  of 
this  filing  is  to  expand  the  nomination 
timelines  reflected  in  Section  14  of  the 
General  Terms  and  Conditions  of 
Northwest's  tariff  to  include  timelines 
for  an  evening  and  two  intra-day 
nomination  cycles. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections* 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-25239  Filed  9-21-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1962-000] 

Pacific  Qas  &  Electric  Company; 
Notice  of  Public  Meetings  To  Discuss 
Streamflow  Needs  for  the  Proposed 
Relicensing  of  the  Rock  Creek-Cresta 
Hydroelectric  Project 

September  16, 1998. 

Take  notice  that  the  Commission  staff 
will  hold  two  meetings  with  Pacific  Gas 
&  Electric  Company  (PG&E),  the 
applicant  for  the  Rock  Creek-Cresta 
Hydroelectric  Project  No.  1962,  parties 
in  the  relicensing  proceeding,  and 
concerned  agencies.  The  project  is 
located  on  the  North  Fork  Feather  River, 
about  35  miles  northeast  of  the  city  of 
Oroville,  in  northern  California.  The 
meetings  will  be  held  on  September  29- 
30,  1998,  and  October  20-21,  1998,  from 
10:00  a.m.  to  4:00  p.m.  at  the  U.S.  Fish 
and  Wildlife  Service  offices,  3310  El 
Camino,  Sacramento,  California. 

The  purpose  of  the  meeting  is  to 
discuss  streamflow  releases  in  the 
reaches  of  the  North  Fork  Feather  River 
that  the  project  affects.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  the  meeting. 

For  further  information,  please 
contact  Dianne  Rodman  at  (202)  219- 
2830. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-25241  Filed  9-21-98;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissk>n 

[Docket  No.  CP98-769-000] 

Paiute  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

September  16, 1998. 

Take  notice  that  on  September  9, 
1998,  Paiute  Pipeline  Company  (Paiute), 
P.O.  Box  94197,  Las  Vegas,  Nevada 
89193-4197,  filed  in  Docket  No.  CP98- 
769-000  a  request  pursuant  to  Sections 
157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon 
certain  lateral  pipeline  facilities  located 
along  Paiute's  Fort  Churchill  lateral  in 
Lyon  Coimty,  Nevada  under  Paiute's 
blanket  certificate  issued  in  Docket  No. 
CP84-739-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  pubUc 
inspection. 

Paiute  proposes  to  abandon 
approximately  1,305  feet  of  16-inch 
pipeline  On  its  Fort  Churchill  Lateral  at 
a  point  where  the  lateral  crosses  the 
Carson  River.  Paiute  states  that  as  a 
result  of  flood  activity  in  the  area,  a 
portion  of  the  pipeline  had  been 
imearthed  and  had  become  exposed  to 
the  flow  of  the  river's  waters.  Paiute 
further  states  that  due  to  the  substantial 
risk  of  a  rupture  of  the  pipeline,  Paiute 
proceeded  to  replace  the  affected 
section  of  pipeline,  under  Section 
157.208(a)  of  the  Commission's 
regulations  and  its  blanket  certificate 
authority,  by  installing  a  new  river 
crossing  pipeline  underneath  the  river 
bed.  As  a  result,  Paiute  states  that  the 
pipeline  segment  for  which  Paiute  seeks 
abandonment  authority  is  completely 
disconnected  irom  its  pipeline  system. 
Paiute  proposes  to  partially  remove  and 
to  partially  abandon  in  place  the 
disconnected  segment.  Paiute  states  that 
the  proposed  abandonment  will  not 
cause  any  reduction  or  termination  of 
the  natural  gas  service  rendered  to  any 
of  Paiute's  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu^l  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  98-25233  Filed  9-21-98:  8:45  am] 

BNXINQ  CODE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-770-000] 

Tennessee  Gas  Pipeline  Company;^ 
Notice  of  Request  Under  Blanket 
Authorization 

September  16, 1998. 

Take  notice  that  on  September  10, 
1998,  Tennessee  Gas  Pipeline  Company 


(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP98- 
770-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  to  serve  a 
new  customer,  LSP  Energy  Limited 
Partnership  (LSP),  an  electric  power 
generator  located  in  Panola  County, 
Mississippi,  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

"Tennessee  proposes  to  construct  and 
operate  a  new  delivery  point  on  its 
system  to  provide  up  to  216,000  Mcf 
(approximately  219,240  dekatherms)  of 
natural  gas  per  day  to  LSP  at  a  new 
electric  power  generating  plant  which 
LSP  will  build  in  Panola  County, 
Mississippi.  Tennessee  proposes  to 
install  two  12-inch  tap  assembUes  on  its 
100  Line  at  approximately  Mile  Post 
(M.P.)  63  -  3+6.8  and  M.P.  63  -  4+6.8, 
and  that  the  construction  will  take  place 
on  its  existing  right-of-way.  In  addition, 
Tennessee  states  that  it  will  install 
electronic  gas  measurement  (EGM)  and 
communications  equipment,  gas 
chromatograph  equipment,  a  building 
for  the  EGM,  communications,  and 
chromatograph  equipment  on  an 
adjacent  site  to  be  provided  by  LSP  and 
valving  and  appurtenant  facilities. 
Tennessee  states  it  will  own,  operate 
and  maintain  the  hot  tap  assemblies,  the 
EGM  and  commimications  equipments, 
the  chromatograph  equipment,  the 
building  for  the  EGM,  communications, 
and  chromatograph  equipment  and  the 
valving  and  appurtenant  faciUties. 
Termessee  states  that  LSP  will  install, 
own,  operate  and  maintain  the 
interconnecting  piping  and  other 
appurtenant  faciUties  and  will  install, 
own,  and  maintain  the  measurement 
facilities.  Tennessee  states  that  it  will 
operate  the  measurement  facilities,  and 
that  LSP  will  reimburse  Tennessee  for 
the  cost  of  the  project  which  is 
estimated  to  be  $231,000. 

Tennessee  states  that  the  addition  of 
the  proposed  dehvery  point  is  not 
expected  to  have  any  significant  impact 
on  Teimessee's  peak  day  and  annual 
deliveries.  Fiulher,  Tennessee  states 
that  it  will  have  sufficient  capacity  to 
accomphsh  deliveries  at  the  delivery 
point  without  detriment  or  disadvantage 
to  Tennessee's  other  customers. 
Tennessee  also  states  that  the 
construction  of  this  delivery  point  is  not 
prohibited  by  Tennessee's  existing  tariff, 
and  that  the  total  volumes  to  be  ^ 
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delivered  to  LSP  after  the  construction 
of  the  delivery  point  is  completed  will 
not  exceed  the  total  quantities 
authorized  prior  to  the  construction  of 
the  delivery  point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-25234  Filed  9-21-98;  8:45  am] 
Humo  oooc  tzir-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC«»-63-000,  et  al.] 

Northeast  Empire  Limited  Partnership 
#1,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

September  14, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northeast  Empire  Limited 
Partnership  #1 

IDocket  No.  EC98-S3-O00] 

Take  notice  that  on  September  10, 
1998,  Northeast  Empire  Limited 
Partnership  #1,  C/0  Thomas  D.  Emergo, 
Twenty  South  Street,  P.  O.  Box  407, 
Bangor,  Maine,  04402-0407,  tendered 
for  filing  a  Supplement  to  their 
Application  for  Approval  of  Disposition 
of  Jurisdictional  Facilities  pursuant  to 
Part  33  of  the  Commission's  Rules. 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Minnesota  Power  Inc. 

[Docket  No.  ER98-3891-001] 

Take  notice  that  on  September  9, 
1998,  Minnesota  Power  Inc.,  (Minnesota 
Power),  tendered  for  filing  a  Revised 
Exhibit  A,  indicating  Minnesota  Power's 
unbundled  transmission  rate  for  the  Qty 


of  Pierz,  Minnesota  based  on  Minnesota 
Power's  open  access  transmission  rate.  ' 
Exhibit  A  and  Attachment  No.  1,  as 
submitted  also  reflect  Minnesota  Power, 
Inc.'s  corporate  name  change  which 
became  effective  May  27, 1998. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.     ■ 

3.  Minnesota  Power,  Inc. 

[Docket  No.  ER98-409&-000] 

Take  notice  that  on  September  9, 
1998,  Minnesota  Power,  Inc.,  (formerly 
known  as  Minnesota  Power  and  Light 
Company)  (MP),  tendered  for  filing  a 
report  of  short-term  transactions  that 
occurred  during  the  quarter  ending  Jime 
30, 1998,  under  MP's  WCS-2  Tariff 
which  was  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER96-1823- 
000. 

MP  states  that  it  is  submitting  this 
report  for  the  purpose  of  complying 
with  the  Commission's  requirements 
relating  to  queirterly  filings  by  public 
utilities  of  summaries  of  short-term 
market-based  power  transactions.  The 
report  contains  summaries  of  such 
transactions  under  the  WCS-2  Tariff  for 
the  applicable  quarter  with  confidential 
price  and  quantity  information 
removed. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Sempra  Ener^gy  Tradi^  Corp. 

[Docket  No.  ER98-4497-000] 

Take  notice  that  on  September  9, 
1998,  Sempra  Energy  Trading  Corp. 
(SET),  tendered  for  filing  pursuant  to  18 
CFR  285.205,  a  petition  for  blanket 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  2  (Ancillary 
Services)  to  be  effective  immediately. 

SET  intends  to  buy  and  sell  ancillary 
services  at  wholesale  nationwide  or,  in 
the  alternative,  in  the  California  market. 
SET  proposes  to  sell  four  of  these 
services  subject  to  rates,  terms  and 
conditions  to  be  negotiated  with  the 
buyer.  Rate  Schedule  No.  2  (Ancillary 
Services),  provides  for  the  sale  of 
Regulation  and  Frequency  Control, 
Spinning  Reserve  Service,  and 
Supplemental  Reserve  Service  at 
market-based  rates. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  San  Diego  Gas  &  Electric  Co. 

[Docket  No.  ER98-4498-0001 

Take  notice  that  on  September  9, 
1998,  San  Diego  Gas  &  Electric 


Company  (SDG&E),  tendered  for  filing 
pursuant  to  18  CFR  285.205,  a  petition 
for  blanket  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  2  (Ancillary  Services)  to 
be  effective  immediately. 

SDG&E  intends  to  sell  ancillary 
services  at  wholesale  bom  electric 
generating  plants  and  from  combustion 
turbines  located  throughout  its  service 
territory,  as  well  as  from  capacity  to 
which  it  has  contract  rights.  SDG&E 
proposes  to  sell  four  of  these  services 
subject  to  rates,  terms  and  conditions  to 
be  negotiated  with  the  buyer.  Rate 
Schedule  No.  2  (Ancillary  Services) 
provides  for  the  sale  of  regulation, 
spinning  reserve,  non-spinning  reserve, 
and  replacement  reserve  at  market- 
based  rates. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Ocean  State  Powo-;  Ocean  State 
Power  n 

(Docket  No.  ER98-4499-000J 

Take  notice  that  on  September  9, 
1998,  Ocean  State  Power  (OSP)  and 
Ocean  State  Power  II  (OSP  II) 
(collectively.  Ocean  State)  tendered  for 
filing  the  following  supplements  (the 
Supplements)  to  their  rate  schedules 
with  the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
for  OSP  Supplement  No.  20  to  Rate 
Schedule  FERC  No.  2,  for  OSP  II 
Supplement  No.  22  to  Rate  Schedule 
FERC  No.  6. 

Copies  of  the  Supplements  have  been 
served  upon  Ocean  State's  power 
purchasers,  the  Massachusetts 
Department  of  Public  Utilities,  and  the 
Rhode  Island  Public  Utilities 
Commission. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER98-450O-O0O1 

Take  notice  that  on  September  9, 
1998,  San  Diego  Gas  &  Electric 
Company  (SDG&E),  filed  for 
Commission  approval  in  this  docket, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  amendment  to  the  Master 
Must  Run  Agreement  (MMRA)  relating 
to  SDG&E's  combustion  turbine 
facilities,  to  be  entered  into  between 
SDG&E  and  the  California  Independent 
System  Operator  (ISO),  originally  filed 
on  October  31, 1997  in  Docket  No. 
ER98-496-000,  and  modified  by 
SDG&E's  filing  of  March  11, 1998  in 
Docket  No.  ER98-2160-000.  The 
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amendments  will  allow  either  SDG&E  or 
the  ISO  to  terminate  the  must-run 
contract  for  a  facility  under  certain 
circumstances  in  which  continued 
operation  of  the  facility  has  been 
rendered  impossible  or  impractical  by 
the  termination,  expiration,  or 
limitation  of  a  govenmiental 
authorization  required  by  the  Owner  to 
site,  operate,  or  obtain  access  to  the 
facility.  SDG&E  notes  that  the  contract 
under  which  occupies  certain  and 
owned  by  the  United  States  Navy  for 
use  as  a  turbine  site,  expires  on 
September  29, 1998. 

SDG&E  requests  that  proposed 
amended  MMRA  be  made  effective  as  of 
September  29, 1998,  so  that  the  MMRA  . 
may  terminate  if  negotiations  to  extend 
the  contract  are  unsuccessful. 

SDG&E  has  served  this  filing  on  all 
parties  listed  on  the  official  service  list 
in  Docket  Nos.  0198-496-000  and 
ER98-2160-000. 

Comment  date:  September  29. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Southern  Indiana  Gas  and  Electric 
Cmnpany 

[Docket  No.  ER9S-4501-O00] 

Take  notice  that  on  September  9, 
1998,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  tendered  for  filing 
one  (1)  service  agreement  for  firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with  Enron 
Power  Marketing,  Inc. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreement. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Columbus  SontiiCTn  Power  CtMupany 

(Docket  No.  ER98-4502-0001 

Take  notice  that  on  September  9, 
1998,  Columbus  Southern  Power 
Company  (CSP),  tendered  for  filing  with 
the  Commission  a  Facilities.  Operations. 
Maintenance  and  Repair  Agreement 
(Agreement)  dated  July  22, 1998, 
between  CSP  and  South  Central  Power 
Company,  (hereinafter  called  SCP)  and 
Buckeye  Power,  Inc.  (hereinafter  called 
Buckeye). 

Buckeye  has  requested  CSP  provide  a 
delivery  point,  pursuant  to  provisions  of 
the  Power  Delivery  Agreement  between 
CSP,  Buckeye  Power,  Inc.  (hereinafter 
called  Buckeye).  The  Cincirmati  Gas  & 
Electric  Company.  The  Dayton  Power 
and  Light  Company,  Monongahela 
Power  Company,  Ohio  Power  Company 
and  Toledo  Edison  Company,  dated 
January  1, 1968. 


CSP  requests  an  effective  date  of 
November  1, 1998,  for  the  tendered 
agreements. 

CSP  states  that  copies  of  its  filing 
were  served  upon  South  Central  Power 
Company.  Buckeye  Power,  Inc.,  and  the 
PubUc  Utilities  Commission  of  Ohio. 

Comment  date:  September  29. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Cmnpany 

(Docket  No.  ER98-4 503-000] 

Take  notice  that  on  September  9, 
1998,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  short-term  firm  Transmission 
Service  Agreement  and  a  non-firm 
Transmission  Service  Agreement 
between  itself  and  OGE  Energy 
Resources,  Inc.,  (OGE).  The 
Transmission  Service  Agreements  allow 
OGE  to  receive  transmission  services 
under  Wisconsin  Energy  Corporation 
Operating  Companies'  FERC  Electric 
Tariff,  Volimie  No.  1. 

Wisconsin  Electric  requests  an 
effiective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  OGE,  the  PubUc  Service  Commission 
of  Wisconsin  and  the  Michigan  PubUc 
Service  Commission. 

Comment  date:  September  29, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Maine  Public  Service  Company 

(Docket  No.  ER98-4504-0001 

Take  notice  that  on  September  9. 
1998.  Maine  Public  Service  Company 
(Maine  Public),  filed  an  executed 
Service  Agreement  with  Burlington 
Electric  Department. 

Maine  Public  requests  waiver  of  the 
Conmiission's  60-day  notice 
requirements  that  the  attached  service 
agreement  can  become  effective  on  Jime 
17, 1998. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Entergy  Services,  Inc 

(Docket  No.  ER98-4505-0001 

Take  notice  that  on  September  9, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans.  Inc.  (collectively,  Ae  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services,  as 
agent  for  the  Entergy  Operating 


Companies,  and  the  City  Water  and 
Light  Plant  of  the  City  of  Jonesboro 
(Arkansas)  for  the  sale  of  power  under 
Entergy  Services'  Rate  Schedule  SP. 

Comment  date:  September  29. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Washington  Water  Power  Company 

[Docket  No.  ER98-4 509-000] 

Take  notice  that  on  September  9. 
1998.  Washington  Water  Power 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission, 
pursuant  to  18  CFR  Section  35.13,  an 
executed  Service  Agreement  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9.  and  Certificate  of 
Concurrence  with  Arizona  Public 
Service  Company,  (which  replaces 
imexecuted  Service  Agreement  No.  20 
previously  filed  with  the  Commission 
under  Docket  No.  ER97-1252-000. 
effective  December  15. 1996  and  an 
executed  Service  Agreement  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  with  DuPont 
Power  Marketing,  Inc. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  that  the 
Service  Agreement  for  DuPont  Power 
Marketing,  Inc.,  be  accepted  for  filing 
effective  September  1, 1998. 

Comment  date:  September  29. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Consolidated  Edison  Company  of 
New  Yooi^  Inc.  and  Orange  and 
Rockland  Utilities,  Inc. 

(Docket  No.  ER98-t510-000) 

Take  notice  that  on  September  9. 
1998,  Consolidated  Edison  Company  of 
New  Yoik,  Inc.  (Con  Edison),  and 
Orange  and  Roddand  Utilities,  Inc..  and 
its  jurisdictional  subsidiaries  (Orange 
and  Rockland)  filed  a  joint  open  access 
transmission  tariff  (joint  OATT) 
pursuant  to  which  Con  Edison  and 
Orange  and  Rockland  will  provide  open 
access  transmission  service  across  their 
transmission  systems  at  single-system, 
non-pancaked  rates. 

This  filing  is  in  conjxmction  with  the 
filing  of  the  Application  of  Con  Edison 
and  Orange  and  Rockland  for  Approval 
of  Merger  and  Related  Authorizations. 
Con  Edison  and  Orange  and  Rockland 
state  that  the  joint  OATT  will  become 
effective  only  if  the  open  access 
transmission  tariff  filed  by  the  New 
York  Independent  System  Operator  is 
not  in  effect  as  of  the  consummation 
date  of  the  merger.' 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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15.  Louisville  Gas  And  Electric  Co. 
Kentucky  Utilities  Company 

[Docket  No.  ER98-451 1-000] 

Take  notice  that  on  September  9, 
1998,  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  (LG&E/ 
KU),  tendered  for  filing  an  unexecuted 
Service  Agreement  for  Firm  Point-To- 
Point  Transmission  Service  between 
LG&E/KU  and  Constellation  Power 
Source,  Inc.,  under  LG&E/KU's  Open 
Access  Transmission  Tariff. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Prairieland  Energy,  Inc. 

(Docket  No.  TX98-4-000) 

Take  notice  that  on  September  10, 
1998,  Prairieland  Energy,  Inc. 
(Prairieland)  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  requesting  the  Commission 
to  order  Commonwealth  Edison 
Company  (Edison)  to  provide 
transmission  service  pursuant  to  Section 
211  of  the  Federal  Power  Act. 

Prairieland  has  requested  12 
Megawatts  (MW)  of  firm  point-to-point 
transmission  service  for  a  term  of  five 
years  commencing  October  1, 1998. 

Copies  of  Prairieland's  application 
were  served  upon  representatives  of 
Edison  and  the  Illinois  Commerce 
Commission. 

Comment  date:  October  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  98-25231  Filed  9-21-98;  8:45  am] 

BiLUNO  CODE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4333-000.  et  al.] 

Primary  Power  Marketing,  LLC,  et  aL; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  15, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Primary  Power  Marketing,  LLC 

[Docket  No.  ER98-4333-0001 

Take  notice  that  on  September  10, 
1998,  Primary  Power  Marketing,  LLC, 
tendered  for  filing  an  amended 
application  for  waivers  and  blanket 
approvals  and  order  accepting  rate 
schedule  for  market  based  rates. 

Comment  date:  September  30, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER98-4 506-000] 

Take  notice  that  on  September  10, 
1998,  Public  Service  Electric  and  Gas 
Company  (PSE&G),  filed  for 
authorization  under  Section  205  of  the 
Federal  Power  Act  to  sell  power  to  its 
affiliate,  PSEG  Energy  Technologies, 
Inc.  (ET)  at  market-based  rates. 

Comment  date:  September  30, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Duquesne  Light  Company 

[Docket  No.  ER98-4 507-000] 

Take  notice  that  on  September  10, 
1998,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  dated 
September  8, 1998  with  Tractebel 
Energy  Marketing,  Inc.,  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Tractebel  Energy  Marketing,  Inc.,  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  September  8, 1998, 
for  the  Service  Agreement. 

Comment  date:  September  30, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Central  Illinois  Light  Company 

[Docket  No.  ER98-^ 508-000) 

Take  notice  that  on  September  10, 
1998,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Point-To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  one  new  customer. 


Western  Resources  and  one  name 
change  for  DYNEGY,  Inc.,  which  is  the 
new  name  of  Electric  Clearinghouse, 
Inc. 

QLCO  requested  an  effective  date  of 
September  8, 1998. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  September  30, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-4  5 13-000] 

Take  notice  that  on  September  10, 
1998,  UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  separate  market- 
based  sales  tariffs  for  each  of  itself  and 
its  Missouri  Public  Service,  WestPlains 
Energy — Kansas,  and  WestPlains 
Energy — Colorado  operating  divisions. 

UtiliCorp  requests  that  the 
Commission  accept  the  tariffs  for  filing 
to  become  effective  on  November  9, 
1998. 

Comment  date:  September  30, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Duke  Energy  Corporation 

[Docket  No.  ER98-4514-0001 

Take  notice  that  on  September  10, 
1998,  Duke  Power,  a  division  of  Duke 
Energy  Corporation  (Duke),  tendered  for 
filing  a  Market  Rate  Service  Agreement 
(the  MRSA)  between  Duke  and  Amoco 
Energy  Trading  Corporation,  dated  as  of 
August  21, 1998.  The  parties  have  not 
engaged  in  any  transactions  under  the 
MRSA  as  of  the  date  of  filing. 

Duke  requests  that  the  MRSA  be  made 
effective  as  of  August  21, 1998. 

Comment  date:  September  30, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Cadillac  Renewable  Energy  LLC 

(Docket  No.  ER98-4  5 15-000] 

Take  notice  that  on  September  10, 
1998,  Cadillac  Renewable  Energy  LLC,  a 
Delaware  limited  liability  company 
(CRE),  petitioned  the  Commission  for 
acceptance  of  Cadillac  Renewable 
Energy  LLC  Rate  Schedule  No.  FERC 
No.  2;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

CRE  intends  to  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  CRE  is  exclusively 
engaged  in  the  operation  of  an 
approximately  38  MW  (net)  small  power 
production  facility  in  Cadillac, 
Michigan.  CRE  is  owned  50%  by  Decker 
Energy-Cadillac,  Inc.,  and  50%  by  NRG 
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Cadillac,  Inc.  NRG  Cadillac,  Inc.,  is  an 
indirect  subsidiary  of  Northern  States 
Power  Company,  a  Minnesota  electric 
utility  company. 

Comment  date:  September  30. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Aquila  Power  Corporation 

(Docket  No.  ER98-4516-0001 

Take  notice  that  on  September  10, 
1998,  Aquila  Power  Corporation  filed  a 
revised  rate  schedule  and  code  of 
conduct. 

Aquila  requests  that  the  Commission 
accept  the  revised  rate  schedule  and 
code  of  conduct  for  filing  to  become 
effective  on  November  9, 1998. 

Comment  date:  September  30, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company )  of 
New  York,  Inc.  and  Orange  and 
Rockland  Utilities,  Inc. 

[Docket  No.  EC98-62-0001 

Take  notice  that  on  September  9. 
1998.  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison],  a  wholly- 
owned  subsidiary  of  Consolidated 
Edison,  Inc.  (CEI),  and  Orange  and 
Rockland  Utilities,  Inc.  (Orange  and 
Rockland),  on  behalf  of  itself  and  its 
jurisdictional  subsidiaries,  Rockland 
Electric  Company  and  Pike  County 
Light  &  Power  Company,  tendered  for 
filing  an  application  pursuant  to  Section 
203  of  the  Federal  Power  Act  and  Part 
33  of  the  Regulations  of  the  Federal 
Energy  Regulatory  Commission  for  an 
order  authorizing  and  approving  the 
acquisition  by  CEI  of  the  common  stock 
of  Orange  and  Rocklemd  (the  Merger). 

Pursuant  to  the  terms  of  the 
Agreement  and  Plan  of  Merger  dated  as 
of  May  10, 1998,  CEI,  an  exempt  public 
utility  holding  company  that  owns  all  of 
the  common  stock  of  Con  Edison,  will 
acquire  all  of  the  outstanding  common 
stock  of  Orange  and  Rockland.  Orange 
and  Rockland  will  be  merged  with  and 
into  C  Acquisition  Corp.,  a  wholly- 
owned  subsidiary  of  CEI  formed  to 
accomplish  the  Merger,  with  Orange 
and  Rockland  being  the  surviving 
corporation  and  a  wholly-owned 
subsidiary  of  CEI  separate  fitim  CEI's 
wholly-owned  public  utility  subsidiaiy. 
Con  Edison. 

Comment  date:  November  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  lo  become  a  party 
must  file  a  motion  to  intervene.  Q)pies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergeis, 
Secretary. 
[PR  Doc.  98-25230  Filed  9-21-98;  8:45  am] 

BILUNQ  CODE  t717-ei-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendntent  of  Licensa 

Septeml>er  16, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2101-059. 

c.  Date  Filed:  September  15, 1998. 

d.  Applicant:  Sacramento  Municipal 
Utility  District. 

e.  Name  of  Project:  Upper  American 
River  Project:  White  Rock  and  Camino 
Developments. 

f.  Location:  El  Dorado  County,  Pollock 
Pines,  CA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  791(a)-825(r]. 

h.  Applicant  Contact:  Mr.  Al  Ortega, 
P.O.  Box  15830,  Sacramento.  CA  95817. 

i.  FERC  Contact:  Doan  Pham,  (202) 
219-2851. 

j.  Comment  Date:  October  21, 1998. 

k.  Description  of  the  Filing:  The 
licensee  filed  an  application  to  amend 
the  license  to  install  new,  high 
efficiency  turbine  rtmners  in  its  White 
Rock  #1  and  #2,  and  Camino  1# 
powerhouses,  in  conjunction  with 
scheduled  maintenance  work  at  the 
units.  The  upgrades  will  result  in  an 
increase  in  total  project  installed 
capacity  of  about  32  megawatts  (MW). 
The  licensee  indicates  the  turbine 
runner  replacements  will  not  result  in 
any  increase  in  hydraulic  capacity,  and 
will  not  involve  construction  of  any 
new  dam  nor  diversion,  any  change  in 
the  normal  maximum  surface  area  or 
elevation  of  an  existing  impoundment, 
any  change  to  project  operations,  or  the 


addition  of  new  water  power  turbines 
other  than  to  replace  existing  turbines. 
Since  all  the  upgrade  work  will  be 
performed  within  the  powerhouses, 
there  will  be  no  streambed  or  ground 
disturbances  associated  with  installing 
the  new  turbine  runners.  Neithw 
installation  nor  operation  of  the  new 
turbine  nmners  will  result  in  impacts  to 
water  quality,  ability  to  maintain 
minimum  flow  requirements,  or  any 
other  environmental  impacts. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  'RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
■  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-25232  Filed  9-21-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  Witti  the  Commission 

September  16, 199ff. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/i4pp/ication;  Major  License. 

b.  Project  No.:  P-2670-014.  *• 

c.  Date  Filed:  August  21, 1998. 

d.  Applicants:  Northern  States  Power 
Company — Wisconsin  City  of  Eau 
Claire,  Wisconsin. 

e.  Name  of  Project:  Dells 
Hydroelectric  Project. 

f.  Location:  On  the  Chippewa  River  in 
Eau  Claire  and  Chippewa  Counties, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Chris  M. 
Olson,  Northern  States  Power  Company, 
lOG  North  Barstow  Street,  P.O.  Box  8, 
Eau  Qaire,  WI  54702,  (715)  836-2401. 

i.  FERC  Contact:  Mark  Pawlowski 
(202) 219-2795. 

j.  Comment  Date:  Within  60  days  of 
the  notice  issuance  date. 

k.  Description  of  Project:  The  existing 
project  would  consist  of:  (1)  366- foot- 
long  concrete  gated  spillway  dam  with 
13  Tainter  gates;  (2)  a  1,183-acre 
reservoir;  (3)  a  powerhouse  containing  5 
turbines  and  5  generator  imits  with  a 
total  installed  capacity  of  7,580  kW;  (3) 
a  powerhouse  containing  2  turbines  and 
2  generators  with  a  total  installed 
capacity  of  1,100  kW;  (4)  a  1,884-foot- 
long  transmission  line;  and  (5) 
appurtenant  facilities.  The  average 
annual  energy  generation  is  48,029,165 
kWh. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  WISCONSIN 
STATE  HISTORIC  PRESERVATION 
OFFICER  (SHPO).  as  required  by  §  106. 
National  Historic  Preservation  Act,  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preservation,  36,  CFR,  at 
800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 


the  comment  date  and  serve  a  copy  of 

the  request  on  the  applicant. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-25242  Filed  9-21-98:  8:45  am) 

BIUJNQ  COOE  (Tir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6165-81 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Collection  of 
Information  for  Atmospheric  Pollution 
Prevention  Division  Programs: 
Request  for  Generic  Clearance 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  doomient  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Collection  of  Information  for 
Atmospheric  Pollution  Prevention 
Division  Programs:  Request  for  Generic 
Clearance,  EPA  ICR  No.  1861.01. 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  23, 1998. 
AOOAESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  EPA  ICR  No. 
1861.01  Collection  of  Information  for 
Atmospheric  Pollution  Prevention 
Division  Programs:  Request  for  Generic 
Clearance  to:  Air  and  Radiation  Docket 
and  Information  Center,  Atmospheric 
Pollution  Prevention  Division,  Office  of 
Air  and  Radiation  (Mail  Code  6102), 
U.S.  Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  401  M  Street, 
SW,  Washington,  DC  20460.  Hand 
deliveries  of  comments  should  be  made 
to  Room  M1500  at  this  address. 
Comments  may  also  be  submitted 
electronically  through  the  internet  to:  a- 
and-r-docket@epamail.epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  EPA  ICR  No. 
1861.01  Collection  of  Information  for 
Atmospheric  Pollution  Prevention 
Division  Programs:  Request  for  Generic 
Clearance.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 


Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  Air  and  Radiation  Docket  and 
Information  Center,  located  at  the 
address  above.  The  Docket  is  open  to 
the  public  on  all  federal  government 
work  days  from  8  a.m.  to  5:30  p.m.  It  is 
recommended  that  the  pubhc  make  an 
appointment  to  review  docket  materials 
by  calling  202-260-7549.  The  Docket 
will  accept  phone  and  fax  requests  for 
material.  Phone  requests  may  be  made 
using  the  phone  number  listed  above, 
and  fax  requests  may  be  submitted  to 
202-260-4400.  A  reasonable  fee  is 
charged  for  the  duplication  of  materials. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register.  EPA  will  not  immediately 
reply  to  commenters  electronically  other 
than  to  seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  on  specific  aspects  of 
this  rulemaking,  contact  Salomon  (Sol) 
Salinas,  Atmospheric  Pollution 
Prevention  Division  (Mail  Code  6202J), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.  Washington,  DC 
20460,  (202)  564-9420  or 
salinas.sol@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
afi'ected  by  this  action  are  existing  and 
potential  commercial,  industrial, 
residential,  and  government  customers 
of  the  Atmospheric  Pollution  Prevention 
Division's  voluntary  public/private 
partnership  programs. 

Title:  Collection  of  Information  for 
Atmospheric  Pollution  Prevention 
Division  Programs:  Request  for  Generic 
Clearance,  EPA  ICR  No.  1861.01.  OMB 
Control  No.  and  expiration  date  are  not 
applicable  as  this  is  a  new  ICR. 

Abstract:  EPA's  Atmospheric 
Pollution  Prevention  Division  (APPD) 
implements  a  number  of  voluntary 
public/private  partnership  programs  to 
encourage  the  widespread  use  of  energy- 
efficiency  technologies  and  practices  as 
a  profitable  means  of  pollution 
prevention  and  to  promote 
environmental  stewardship.  These 
programs  target  commercial,  industrial, 
residential,  and  government  customers. 
APPD's  Conunercial  and  Industrial 
Business  Unit  targets  large  and  small 
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commercial  organizations  through  the 
Energy  Star  Buildings  and  Green  Lights 
Programs.  The  Residential  and  Energy 
Star  Business  Unit  uses  the  Energy  Star 
label  to  reach  the  American  consumer 
through  the  Energy  Star  Homes,  Energy 
Star  HVAC  Equipment,  and  Energy  Star 
Office  Equipment  programs.  The 
Methane  and  Utility  Business  Unit 
promotes  the  efficient  delivery  of 
electricity  through  the  Energy  Star 
Transformer  Program  and  encourages 
the  profitable  recovery  and  use  of 
otherwise  wasted  methane  through 
Natural  Gas  Star,  the  Coalbed  Methane 
Outreach,  AgStar,  the  Landfill  Methane 
Outreach,  and  the  Ruminant  Livestock 
Efficiency  Programs.  APPD  also 
administers  Envirorunental  Stewardship 
Programs  that  strive  to  reduce  emissions 
of  highly  potent  greenhouse  gases 
through  partnerships  with  industries 
including  the  aluminum  and  semi- 
conductor industries. 

Under  this  generic  clearance,  APPD 
will  conduct  a  series  of  surveys, 
interviews,  or  focus  group  meetings  to 
collect  non-duplicative  information  on 
the  effectiveness  of  current  APPD 
programs,  including  partner  and 
customer  satisfaction;  the  potential 
envirorunental  and  economic  effects  of 
futiu«  or  proposed  APPD  programs, 
including  market  or  industry  data;  and 
the  direct  or  indirect  experience  and/or 
involvement  of  third-parties  with 
APPD's  programs.  The  Agency  intends 
to  use  telephone  siuveys  or  interviews, 
written  surveys  or  questionnaires,  face- 
to-face  interviews,  focus  group 
meetings,  or  a  combination  of  these 
methods,  as  appropriate,  to  collect 
information  under  this  generic 
clearance.  Through  these  collection 
methods,  APPD  will  ask  respondents  to 
perform  any  or  all  of  the  following 
activities:  Receive  and  review  survey, 
interview,  or  focus  group  instructions  or 
agenda,  create  or  collect  the  information 
requested,  respond  verbally  or  in 
writing,  and  submit  follow-up 
information  or  clarify  responses,  if 
requested. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Ch.  15. 

EPA  would  like  to  solicit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 


(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  (e.g.,  permitting 
electronic  submission  of  responses). 

Burden  Statement:  In  general,  APPD 
expects  to  undertake  12  information 
collections  per  year  imder  this  generic 
clearance,  two  of  which  may  involve 
upwards  of  5,000  respondents  and  10  of 
which  may  involve  upwards  of  500 
respondents.  Therefore,  APPD  estimates 
that  on  average  1,250  respondents  will 
be  contacted  for  a  single  information 
collection  and  that  up  to  15,000 
respondents  will  be  contacted  annually 
under  this  generic  clearance.  Prior 
experience  indicates  that  approximately 
50  percent  of  all  respondents,  or  7,500 
aimually,  will  need  to  be  asked  to 
submit  follow-up  information  or 
clarification.  Further,  APPD  expects  that 
the  two  larger  efforts  and  half  (or  five) 
of  the  smaller  efforts  will  be  written 
information  collection  tools;  the  other 
five  collections  will  involve  telephone 
or  other  Interview  techniques. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  three  hours  per  respondent.  The 
burden  estimate  includes  time  to  receive 
the  instructions,  create  or  collect  the 
information,  respond  verbally  or  in 
writing,  and  submit  follow-up 
information  or  clarify  responses,  if 
requested.  There  is  no  recordkeeping 
burden.  It  is  expected  that  respondents 
will  incur  no  capital  costs  and  only 
photocopying  costs  when  responding  to 
each  of  the  seven  written  information 
collections.  An  average  of  five 
photocopies  i>er  respondent  yields  an 
average  cost  of  $0.50  per  respondent  to 
written  collections  ($0.42  per 
respondent  when  distributed  across  all 
respondents).  The  aggregate  aimualized 
bottom-line  burden  and  cost  for 
respondents  is  approximately  42,000 
hours  per  year  with  an  aimual  cost  of 
approximately  $2,398,800.  The  bottom 
line  burden  to  APPD  is  approximately 
64,428  hoMis,  at  a  cost  of  approximately 
$2,441,016  per  year. 

Biu^en  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 


needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  August  28, 1998. 
Salomon  Saliiutt, 

Atmospheric  Pollution  Prevention  Division. 
[FR  Doc.  98-25322  Filed  9-21-98;  8:45  am) 
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ENVmONMENTAL  PROTECTION 
AGENCY 

[AO-FRL-6166-C] 

Agency  Infonnation  CoHection 
ActtvitiM:  Submission  for  OMIB 
Review;  Comment  Rsqusst; 
Infomiation  Collection  Request  for 
Electric  Utility  Steam  Generating  Untt 
Mercury  Emissions  Collection  Effort 

AQBCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Electric  Utility  Steam 
Generating  Unit  Mercury  Emissions 
Information  Collection  Effort;  EPA  ICR 
No.  1858.01.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  22, 1998. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
fanner.sandy®epamail.epa.gov,  or 
download  off  the  internet  at  http:// 
wrww.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1858.01.  The  ICR  supporting 
statement  and  other  relevant  materials 
are  also  available  from  the  EPA's 
website  listing  Federal  Register 
dociunents  at  http://www.epa.gov/ttn/ 
oarpg/tSp^r.html. 
SUPPLEMBfTARY  INFORMATKM: 
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Title:  Information  Collection  Request 
for  Electric  Utility  Steam  Generating 
Unit  Mercury  Emissions  Information 
Collection  Effort  (EPA  ICR  No.  1858.01). 
This  is  a  new  collection. 

Abstract:  This  ICR  is  intended  to 
provide  EPA  information  that  will  aid 
its  decision  making  regarding  mercury 
emissions  from  electric  utility  steam 
generating  units.  It  will  also  provide  the 
public  with  information  about  mercury 
emissions  from  these  plants.  Section 
112(n)(l)(A)  of  the  Clean  Air  Act  (the 
Act)  requires  EPA  to  perform  a  study  of 
the  hazards  to  public  health  reasonably 
anticipated  to  occur  as  a  result  of 
emissions  by  electric  utility  steam 
generating  units  of  hazardous  air 
pollutants  (HAPs)  after  imposition  of 
the  requirements  of  the  Act  and  to 
prepare  a  Report  to  Congress  containing 
the  results  of  the  study.  The  study  has 
been  completed  and  the  Final  Report  to 
Congress  was  issued  on  February  24, 
1998 

Section  112(n)(l)(A)  of  the  Act  also 
requires  the  Administrator  to  regulate 
electric  utility  steam  generating  units 
under  section  112  if  she  finds  that  such 
regulation  is  appropriate  and  necessary 
after  "considering  die  results  of  the 
study"  noted  above.  The  Administrator 
interprets  the  quoted  language  as 
indicating  that  the  results  of  the  study 
are  to  play  a  principle,  but  not 
exclusive,  role  in  informing  the 
Administrator's  decision  as  to  whether 
it  is  appropriate  and  necessary  to 
regulate  electric  utility  steam  generating 
units  under  section  112.  The 
Administrator  believes  that  in  addition 
to  considering  the  results  of  the  study, 
she  may  collect  and  consider  any 
additional  information  which  may  be 
helpful  to  inform  this  decision,  as  well 
as  possible  subsequent  decisions, 
regarding  mercury  emissions  from 
electric  utility  steam  generating  units. 

In  the  Final  Report  to  Congress,  the 
EPA  stated  that  the  available 
information,  on  balance,  indicates  that 
mercury  emissions  from  electric  utility 
steam  generating  units  (primarily  those 
of  coal-fired  units)  are  of  potential 
concern  for  public  health.  The  EPA 
acknowledged  that  there  are  substantial 
uncertainties  that  make  it  difficult  to 
assess  electric  utility  steam  generating 
unit  mercury  emissions  and  controls, 
and  that  further  research,  monitoring, 
and/ or  evaluation  would  reduce  those 
uncertainties.  Among  those 
uncertainties  are:  (1)  The  amount  of 
mercury  being  emitted  by  all  electric 
utility  steam  generating  units  on  an 
annual  basis  (including  how  much  is 
emitted  from  various  individual  types  of 
units);  (2)  the  speciation  (or  valence 
state)  of  the  mercury  which  is  being 


emitted  (e.g.,  how  much  is  divalent  vs. 
elemental  mercury);  and,  (3)  the 
effectiveness  of  various  sulfur  dioxide 
(SO2)  control  technologies  in  reducing 
the  amount  of  each  form  of  mercury 
which  is  emitted  (including  how  factors 
such  as  control  device,  fuel  type,  and 
plant  configuration  affect  emissions  and 
speciation). 

The  EPA  has  designed  this 
information  collection  effort  so  as  to 
address  these  imcertainties  in  as  cost- 
effective  a  manner  as  possible.  For 
example,  rather  than  require  all  coal- 
fired  plants  to  perform  stack  testing  or 
continuous  emissions  monitoring  to 
determine  their  emissions,  the  EPA 
intends  to  require  coal  sampling  by  all 
of  the  plants  and  stack  testing  by  only 
a  stratified  random  sample  of  plants. 
The  information  gained  by  the  stack 
tests  will  allow  EPA  to  better  calculate 
the  effect  on  emissions  of  current 
emissions  control  technology  for  the 
universe  of  coal-fired  plants  meeting  the 
definition  of  electric  utility  steam 
generating  unit  (section  112(aK8)  of  the 
Act;  generally  units  above  25  megawatts 
electric  (MWe).  including  independent 
power  producers  (IPPs)  and 
cogenerators  meeting  the  definition). 

To  address  the  question  of  the  amount 
of  mercury  potentially  being  emitted  by 
all  coal-fired  electric  utility  steam 
generating  units  meeting  the  definition 
on  an  annual  basis,  the  ICR  includes  a 
requirement  for  the  owners/operators  of 
all  such  units  to  periodically  provide 
the  results  of  certain  analyses,  to 
include  mercury,  of  each  shipment  of 
coal  which  they  receive,  along  with  the 
quantity  and  source  of  the  coal.  To  the 
extent  diat  such  analyses  can  be  most 
cost  effectively  provided  by  the  coal 
suppliers,  the  Agency  encourages  this 
approach,  provided  that  the  analyses 
represent  coal  that  is  fired  by  the 
electric  utility  steam  generating  unit 
(i.e..  no  further  cleaning  of  the  coal 
occurs). 

To  address  the  questions  of  emitted 
species  and  SO2  control  device 
effectiveness  for  merciuy  removal,  the 
ICR  also  includes  provisions  requiring 
use  of  the  latest  mercury  emission  stack 
testing  methodology  to  acquire 
additional  speciated  mercury  data  on 
both  controlled  and  uncontrolled  air 
emissions  from  a  representative  sample 
of  units.  This  will  allow  EPA  to 
determine  factors  that  characterize  the 
relationship  between  coal  mercury 
content  and  other  coal  characteristics, 
the  species  of  mercury  formed  in  the 
imit,  and  the  mercury  removal 
performance  of  various  existing 
emission  control  devices. 

The  coal-fired  imits  are  grouped  into 
categories  according  to  coal 


characteristics  and  method  of  SO2 
control  so  that  a  more  representative 
sample  of  coal-fired  units  can  be 
selected  for  stack  testing.  Coal 
characteristics  are  related  to  the  coal 
type,  which  is  defined  as  either 
bitiuninous  (including  anthracite  and 
waste  anthracite  and  bituminous  for  this 
ICR),  subbituminous,  and  lignite.  Sulfur 
dioxide  control  is  defined  as  either  a 
dry-scrubber  (any  type/model),  wet- 
scrubber  (any  type/model),  fluidized 
bed  combustion  (FBC;  any  type),  coal 
gasification  (any  type),  or  no  mechanical 
control  at  all  (including  the  use  of  low 
sulfur  or  compliance  coals  or  coal 
blending). 

Information  necessary  to  identify  all 
coal-fired  units  is  publicly  available  for 
facilities  owned  and  operated  by 
publicly-owned  utility  companies. 
Federal  power  agencies,  rural  electric 
cooperatives,  and  investor-owned  utility 
generating  companies.  However,  similar 
information  is  not  publicly  available  for 
nonutility  generators  qualifying  under 
the  Public  Utility  Regulatory  Policies 
Act  (PURPA).  Such  units  include,  but 
may  not  be  limited.to,  IPPs,  qualifying 
facilities,  and  cogenerators.  To  obtain 
the  information  necessary  to  identify  all 
coal-fired  units  in  this  sector  for  both 
the  coal  sampling  and  analysis  and  for 
selection  of  units  for  speciated  stack 
sampling,  the  Agency  will  solicit  from 
all  such  facilities,  under  authority  of 
section  114.  information  relating  to  the 
type  of  coal  used,  the  method  of  firing 
the  coal,  and  the  method  of  SO2  control. 

The  EPA  expects  that  the  information 
requested  as  part  of  this  effort  will  only 
be  required  for  one  year.  The  Agency 
will  shortly  propose  a  regulation  to 
lower  the  Emergency  Planning  and 
Community  Ri^t-to-Know  Act  (EPCRA) 
section  313  activity  thresholds  for 
reporting  releases  of  certain  toxic 
chemicals,  including  mercury  and 
mercury  compounds,  to  the  Toxic 
Release  Inventory  (TRI).  The  EPA  plans 
to  begin  collecting  information  on 
mercury  emissions  from  electric  utility 
steam  generating  units  under  the  new 
threshold  in  the  year  2000. 

Under  EPCRA  section  313,  facilities 
are  not  required  to  measure  their 
emissions  specifically  to  report  to  TRI. 
but  may  use  readily  available  data 
(including  monitoring  data)  collected 
pursuant  to  other  provisions  of  law. 
This  ICR  is  authorized  by  section  114  of 
the  Clean  Air  Act.  which  allows  EPA  to 
require  electric  utility  steam  generating 
imit  owners  and  operators  to  perform 
analyses  that  they  may  not  currently 
perform  and.  therefore,  that  would 
provide  emissions  estimates  that  may  be 
more  precise  than  those  that  would 
otherwise  be  provided  imder  EPCRA 
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section  313.  Facilities  that  have 
emissions  information  gathered  through 
actual  emissions  monitoring  or  testing 
would  be  required  to  use  the  results  of 
such  monitoring  or  testing  in  compiling 
their  reports  under  EPCRA  section  313. 
Other  facilities  would  be  required  to 
apply  the  results  of  the  stack  testing 
performed  under  this  ICR  (i.e.,  the 
publicly  available  data  on  coal  mercury 
and  the  emissions  factors  developed 
from  those  data)  to  estimates  of  the 
mercury  content  of  coal  when  reporting 
mercury  releases  to  the  TRI. 

A  final  decision  has  not  yet  been 
made  as  to  the  new  threshold  for 
mercury  under  EPCRA  section  313.  If. 
after  providing  an  opportunity  for  notice 
and  comment,  the  EPA  decides  on  a 
threshold  for  mercury  that  omits  a 
significant  portion  of  coal-fired  power 
plants,  the  EPA  may  require  that 
information  be  submitted  under  section 
114  of  the  Act  for  additional  years.  Also, 
if  for  any  reason,  information  collection 
on  mercury  emissions  under  the  new 
lower  threshold  for  mercury  is  delayed 
beyond  the  year  2000,  the  EPA  may 
require  the  coal  sampling,  but  not  the 
stack  testing,  beyond  one  year. 

The  responses  to  the  survey  are 
mandatory  and  are  being  collected 
under  the  authority  of  section  114  of  the 
Act.  If  a  respondent  believes  that 
disclosure  of  certain  information 
requested  would  compromise  a  trade 
secret,  it  would  need  to  be  clearly 
identified  as  such  and  will  be  treated  as 
confidential  until  a  determination  is 
made.  Any  information  subsequently 
determined  to  constitute  a  trade  secret 
will  be  protected  under  18  U.S.C.  1905. 
If  no  claim  of  confidentiality 
accompanies  the  information  when  it  is 
received  by  the  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  (40  CFR  2.203,  September  1, 
1976). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
that  is  sent  to  ten  or  more  persons 
imless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  approved 
information  collection  requests  are 
listed  in  40  CFR  part  9  and  48  CFR  Ch. 
15.  The  Federal  Register  notice  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information,  was  published  on  April  9. 
1998  (63  FR  17406);  over  120  comments 
were  received,  including  several  firom 
organizations  representing  more  than  a 
single  entity. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1  hour  per 


respondent  for  the  first  component.  41 
hours  per  respondent  for  the  second 
component.and  90  hours  per  respondent 
for  the  third  component.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  vnth  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  1,100. 

Estimated  Number  of  Respondents: 
1,100. 

Frequency  of  Response:  Quarterly  for 
coal  analyses;  once  per  year  for 
emission  testing. 

Estimated  Total  Annual  Hour  Burden: 
45,445  hours. 

Estimated  Total  Annualized  Cost 
Burden;  $18,891,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1858.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  D.C.  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW, 

Washington,  D.C.  20503. 

Dated:  September  17, 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  98-25324  Filed  9-21-98;  8:45  am] 
BILUNQ  COOE  •5M-6CM> 


action:  Notice. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-616fr-^ 

Notice  of  Certification  of  Alternative 
Battery  l.at}el 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  On  May  29, 1998  the 
Environmental  Protection  Agency 
certified  alternative  labels  for  nickel- 
cadmium  (Ni-Cd)  and  certain  small 
sealed  lead-acid  rechargeable  batteries, 
pursuant  to  the  Mercury-Containing  and 
Rechargeable  Battery  Management  Act 
(Battery  Act),  42  U.S.C.  1432(c)(2)(A). 
The  approval  was  in  response  to  a  May 
7  and  8, 1998  amended  application  from 
the  Rechargeable  Battery  Recycling 
Corporation  (RBRC).  In  an  effort  to 
facilitate  the  collection  and  recycling  of 
regulated  batteries,  the  Battery  Act         , 
prescribes  national,  uniform  labels. 
Statutory  labels  for  regulated  Ni-Cd  and 
lead-acid  batteries  must  include  three 
'  chasing  arrows  or  a  comparable 
recycling  symbol.  In  addition,  Ni-Cd 
batteries  must  be  labeled  "nickel- 
cadmium"  or  "Ni-Cd,"  with  the  phrase 
"BATTERY  MUST  BE  RECYCLED  OR 
DISPOSED  OF  PROPERLY."  Regulated 
lead-acid  batteries  must  be  labeled  "Pb" 
or  with  the  words  "LEAD,"  "RETURN," 
and  "RECYCLE"  and,  if  the  regulated 
batteries  are  sealed,  the  phrase 
"BATTERY  MUST  BE  RECYCLED." 
Manufacturers  may  apply  to  the  EPA 
Administrator  for  certification  that  an 
alternative  label  either  conveys  the  ^ame 
information  as  the  statutory  label,  or 
conforms  with  a  recognized 
international  standard  that  is  consistent 
wdth  the  overall  purposes  of  the  Battery 
Act.  The  newly-certified  alternative 
labels  feature  the  RBRC  battery 
recycling  seal,  a  designation  of  the 
appropriate  battery  chemistry,  the  word 
"RECYCLE,"  and  a  contact  number 
valid  throughout  the  U.S.  which 
consumers  can  call  to  find  out  how  and 
where  to  recycle  the  batteries.  RBRC 
currently  runs  a  nationwide  collection 
and  recycling  program  for  nickel- 
cadmium  batteries,  in  which  consumers 
can  call  1-800-8-BATTERY  or  visit  the 
web  site  at  www.rbrc.com  to  find  local 
Ni-Cd  drop-off  locations.  The  Agency 
believes  that  the  alternative  labels  will 
help  alleviate  consumer  confusion  about 
what  to  do  with  Ni-Cd  batteries  once 
they  run  out  of  power,  and  so  empower 
consumers  with  practical  recycling 
information. 

ADDRESSES:  The  public  docket  for  this 
notice  is  Docket  F-98-ABLN-FFFFF. 
E)ocuments  related  to  today's  notice  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I.  First  Floor.  1235 
Jefferson  Davis  Highway.  Arlington.  VA. 
The  RIC  is  open  firom  9  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
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(703)  603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  For 
information  on  accessing  electronic 
copies  of  docket  materials,  see  the 
"Supplementary  Information"  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 

For  information  on  specific  aspects  of 
battery  labeling  and  the  Battery  Act, 
contact  Susan  Nogas,  Office  of  Solid 
Waste  (5306W).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  (703)  308-7251, 
nogas.sue@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Docket 
materials  and  other  Battery  Act-related 
information  are  available  in  electronic 
format  on  the  Internet.  Follow  these 
instructions  to^ccess  them. 
WWW:  http://vvww.epa.gov/epaoswer/ 

osw/non-hw.htm#battery 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/epaoswer 

Dated:  August  26, 1998. 
Michael  H.  Shapiro, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Solid  Waste  and  Emergency  Response. 
IFR  Doc.  98-25  J25  Filed  9-21-98^8:45  am] 

BILUNO  CODE  66W-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FR-6165-6] 

Notice  Of  Proposed  De  Micromis 
Administrative  Order  on  Consent 
Pursuant  to  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  Osage  Metals 
Superfund  Site,  Kansas  City,  Kansas, 
Docket  No.  VII-^&-F-0014 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  De  Micromis 

Administrative  Order  on  Consent,  Osage 

Metals  Superfund  Site,  Kansas  City, 

Kansas. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  de  micromis  administrative 
order  on  consent  regarding  the  Osage 
Metals  Superfund  Site,  was  signed  by 
the  United  States  Environmental 
Protection  Agency  (EPA)  on  August  11, 
1998.  and  approved  by  the  United  States 
Department  of  Justice  (DOJ)  on 
September  11, 1998. 


DATES:  EPA  will  receive  comments 
relating  to  the  proposed  agreement  and 
covenant  not  to  sue  on  or  before  October 
22,  1998. 

ADDRESSES:  Comments  should  be 
addressed  to  Audrey  Asher,  Senior 
Assistant  Regional  Counsel,  United 
States  Environmental  Protection 
Agency.  Region  VII,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101  and 
should  refer  to  the  Osage  Metals 
Superfund  Site  Administrative  Order  on 
Consent.  EPA  Docket  No.  VII-98-F- 
0014. 

The  proposed  agreement  may  be 
examined  or  obtained  in  person  or  by 
mail  at  the  office  of  the  United  States 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue. 
Kansas  66101,  (913)  551-7255. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  agreement  concerns  the  1.7- 
acre  Osage  Metals  Superfund  Site 
("Site"),  located  at  120  Osage  Avenue  in 
Kansas  City,  Kansas.  The  Site  was  the 
location  of  metals  salvage  and 
reclamation  facilities  between  1948  and 
1993.  Samples  taken  at  the  Site  in  1994 
found  polychlorinated  biphenyls 
("PCBs")  in  surface  soils  at  levels  as 
high  as  334  mg/kg.  and  lead 
contamination  in  levels  as  high  as 
56.000  mg/kg.  The  EPA  approved  a 
removal  action  at  the  Site  on  February 
13, 1995,  and  began  cleanup  in  March 
of  1995.  EPA  completed  its  work  in 
October  1995.  No  further  response 
action  is  anticipated. 

As  of  May  31. 1998,  EPA  and  DOJ  had 
incurred  costs  in  excess  of  $1.3  million 
exclusive  of  interest.  EPA  notified  more 
than  750  parties  of  their  potential 
liability  for  response  costs  incurred  at 
the  Site.  EPA  recovered  $80,000  in  1996 
and  is  seeking  the  remaining  costs  from 
parties  who  arranged  for  disposal  of 
more  than  200  pounds  of  capacitors  or 
transformers  contaminated  with  PCBs  at 
the  Site. 

EPA  has  determined  that  any  party 
who  arranged  for  disposal  of  200 
pounds  or  less  of  capacitors  or 
transformers  contributed  a  de  micivmis 
volume  of  waste  to  the  Site  and  that 
such  wastes  are  not  more  toxic  than  any 
other  hazardous  substance  at  the  Site. 

Under  the  proposed  agreement,  each 
de  micromis  party  will  pay  $0  (zero)  in 
exchange  for  contribution  protection 
and  a  covenant  not  to  sue  for  past  costs 
incurred  at  the  Site. 

Dated:  September  14, 1998. 
William  Rice, 

Deputy  Regional  Administrator.  Region  VII. 
IFR  Doc.  98-25326  Filed  9-21-98;  8:45  am) 

BILUNG  CODE  6660-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6165-4] 

Notice  of  Proposed  De  Minimus 
Administrative  Order  on  Consent 
Pursuant  to  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  Osage  Metais 
Superfund  Site,  Kansas  City,  Kansas, 
Docket  No.  VII-98-F-0012 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  De  Minimus 

Administrative  Order  on  Consent,  Osage 

Metals  Superfund  Site,  Kansas  City, 

Kansas. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  de  minimus  administrative 
order  on  consent  regarding  the  Osage 
Metals  Superfund  Site,  was  signed  by 
the  United  States  Environmental 
Protection  Agency  (EPA)  on  September 
10. 1998,  and  approved  by  the  United 
States  Department  of  Justice  (DOJ)  on 
September  11, 1998. 
DATES:  EPA  will  receive  comments 
relating  to  the  proposed  agreement  and 
covenant  not  to  sue  on  or  before  October 
22, 1998. 

ADDRESSES:  Comments  should  be 
addressed  to  Audrey  Asher,  Senior 
Assistant  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  VII,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101  and 
should  refer  to  the  Osage  Metals 
Superfund  Site  Administrative  Order  on 
Consent,  EPA  Docket  No.  VII-98-F- 
0012. 

The  proposed  agreement  may  be 
examined  or  obtained  in  person  or  by 
mail  at  the  of^ce  of  the  United  States 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  (913)  551- 
7255. 

SUPPLfMENTARY  INFORMATION:  The 
proposed  agreement  concerns  the  1.7- 
acre  Osage  Metals  Superfund  Site 
("Site"),  located  at  120  Osage  Avenue  in 
Kansas  City,  Kansas.  The  Site  was  the 
location  of  metals  salvage  and 
reclamation  facilities  between  1948  and 
1993.  Samples  taken  at  the  Site  in  1994 
found  polychlorinated  biphenyls 
("PCBs")  in  surface  soils  at  levels  as 
high  as  334  mg/kg,  and  lead 
contamination  in  levels  as  high  as 
56.600  mg/kg.  The  EPA  approved  a 
•  removal  action  at  the  Site  on  February 
13, 1995,  and  began  cleanup  in  March 
of  1995.  EPA  completed  its  work  in 
October  1995.  No  further  response 
action  is  anticipated. 
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As  of  May  31, 1998,  EPA  and  DOJ  had 
incurred  costs  in  excess  of  $1.3  million 
exclusive  of  interest.  Each  of  the 
proposed  settlors  arranged  for  disposal 
of  capacitors  contaminated  with  PCBs 
by  PCB  Treatment,  Inc.  who  in  turn 
arranged  for  disposal  at  the  Site  of  Scrap 
metal  from  capacitors. 

EPA  has  determined  that  any  party 
who  arranged  for  disposal  of  between 
206  and  89,387  pounds  of  capacitors 
contributed  a  de  minimus  volume  of 
waste  to  the  Site  and  that  such  wastes 
are  not  more  toxic  than  any  other 
hazardous  substance  at  the  Site. 

Each  settlor  will  pay  a  share  of  costs 
based  on  its  volumetric  share  of 
capacitor  weight  compared  to  all 
capacitor  weight  with  an  additional 
premium  of  15%. 

Through  this  settlement,  EPA  will 
recover  $182,000.  EPA  has  recovered 
$80,000  through  a  consent  decree  with 
the  former  owner/operator  and  will  seek 
the  remaining  costs  from  other 
potentially  responsible  parties  at  the 
Site. 

Dated:  September  14, 1998. 
William  Rice, 

Deputy  Regional  Administrator,  Region  VII. 
IFR  Doc.  98-25327  Filed  9-21-98;  8:45  am] 

BILUNQ  aX)e  «5t0  50  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collections  Sulxnitted  to  0MB  for 
Review  and  Approval 

September  16, 1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c]ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  22, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith  Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  lesmith@fcc.gov  and  Timothy 
Fain,  OMB  Desk  Officer,  10236  NEOB 
725  17th  Street,  N.W.,  Washington,  DC 

20503  or  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-XXXX. 

Title:  Quick  Form  Application  for 
Authorization  in  the  Ship  Aircraft, 
Amateur,  Restricted  and  Commercial 
Operator,  and  General  Mobile  Radio 
Services. 

Form  Number:  FCC  605. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for  profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  170,000. 

Estimate  Time  Per  Response:  0.44 
hours/respondent. 

Total  Annual  Burden:  74,800  hours. 

Total  Annual  Costs:  $2,261,000 
(approximately  29%  of  respondents  will 
pay  $45  fiUng  fee  +  postage). 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Needs  and  Uses:  FCC  605  application 
is  a  consolidated  application  form  for 
Ship,  Aircraft,  Amateur,  Restricted  and 
Commercial  Radio  Operators,  and 
General  Mobile  Radio  Services  and  will 
be  utilized  as  part  of  the  Universal 
Licensing  System  currently  under 
development.  The  goal  of  producing  a 
consolidated  form  is  to  create  a  form 
with  a  consistent  "look  and  feel"  that 
maximizes  the  collection  of  data  and 
minimizes  narrative  responses,  free- 
form  attachment,  and  free-form  letter 
requests.  A  consolidated  application 
form  will  allow  common  fields, 
questions,  and  statements  to  reside  in 
one  place  and  allow  the  technical  data 


specific  to  each  service  to  be  captured 
in  its  own  form  or  schedule.  FCC  605 
will  consist  of  a  Main  Form  containing 
administrative  information  and  a  series 
of  Schedules  used  to  file  technical 
information  relating  to  a  specific  radio 
service. 

The  data  collected  on  this  form 
includes  the  applicant's  Taxpayer 
Identification  Number.  Use  of  Taxpayer 
Identification  Number  in  the  Universal 
Licensing  System  will  allow  pre-filling 
of  data  by  searching  the  database  and 
displaying  all  pertinent  data  associated 
to  a  given  TIN,  as  well  as  for  Debt 
Collection  piu-poses.  It  will  also 
improve  and  lessen  the  burden  of  the 
volume  of  data  the  public  would  have 
to  enter  for  later  filings. 

A  draft  of  this  form  was  included  with 
Federal  Register  posting  for  the  Notice 
of  Proposed  Rulemaking  for  ULS,  63  FR 
16938  on  April  7th,  1998.  As  a  result  of 
comments  to  that  proposed  rulemaking, 
revisions  were  made  to  the  Form  605 
which  includes  but  are  not  limited  to: 
added  a  schedule  for  changes  to  affect 
multiple  call  signs  or  file  numbers  used 
to  submit  global  changes;  eliminated  use 
of  the  form  for  assignment  of 
authorization;  changed  temporary 
authority  to  include  GMRS;  added  a  two 
letter  purpose  to  main  form  instructions 
for  Amateur  Vanity;  removed  purpose 
code  for  Assignment  of  Authorization; 
added  purpose  codes  for  Duplicate  and 
Administrative  Update;  eliminated  the 
table  of  county  listings  from  the 
instructions;  added  capability  for 
entities  to  provide  a  sub-tin  number, 
added  Physician's  Certification  of 
Disability  to  the  Amateur  Schedule; 
eliminated  Amateur  Club,  RACES  and 
Military  Recreation  Station  and  Alien 
Amateur  references  fh)m  the  form;  and 
miscellaneous  edits. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-25346  Filed  9-21-98;  8:45  am] 

BILUNG  CODE  STIZ-OI-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Technical  Mapping 
Advisory  Council 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  teleconference 
meeting. 

SUMMARY:  In  accordance  with  §  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  1,  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  meeting  will  be  held. 
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NAME:  Technical  Mapping  Advisory 
Council. 

DATE  OF  meeting:  September  29.  1998. 
PLACE:  The  FEMA  Conference  Operator 
in  Washington.  DC  will  arrange  the 
teleconference.  Individual  interested  in 
participating  should  fax  a  request 
including  their  telephone  numbers  to 
(202)  646-^596  no  later  than  September 
25, 1998. 

time:  11:00  a.m.  to  1:00  p.m.,  EST. 
PROPOSED  agenda: 

1.  Call  to  order. 

2.  Announcements. 

3.  Action  on  minutes  of  previous 
meeting. 

4.  Discussion  of  1998  Annual  Report. 

5.  Adjournment. 

STATUS:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  421,  Washington,  DC 
20472,  telephone  (202)  646-2756  or  by 
iacsimile  at  (202)  646-4596. 
SUPPLEMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  prepared  and  will  be 
available  upon  request  30  days  after 
they  have  been  approved  by  the  next 
Technical  Mapping  Advisory  Council 
meeting  on  November  3, 1998. 

Dated:  September  16, 1998. 
Michael  J.  Armstrong. 
Associate  Director  for  Mitigation. 
IFR  Doc.  98-25291  Filed  9-21-98;  8:45  am] 

BILUNO  COOE  ST^»-0*-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Licenae 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 
Matrix  International  Inc..  18406 

Security  Road.  Houston.  TX  77032. 

Officers:  Tina  Tassone-Colosimo. 

President;  Bartholomeus  Bernardus. 

Vice  President 
Oceanbridge  International  Freight 

Forwarders.  2855  Mangum.  Suite  510. 
-Houston.  TX  77092.  Roosevelt  V. 

Elias.  Sole  Proprietor 
Overseas  Freight  Forwarding  and 

Consolidation  Corp.,  4  Lagoon  Place. 


San  Rafael.  CA  94901.  Officer:  Maria 

McBride.  President 
Precision  Worldwide  Transport.  Inc.. 

20411  Rt.  19.  Suite  14,  Cranberry 

TWP,  PA  16066.  Officers:  Michael  R. 

Krebs,  President;  William  J.  Young, 

Vice  President 
Air-Sea  Transport  (Seattle)  Ltd..  6947 

Coal  Creek  Pkwy,.  Suite  206, 

Newcastle,  WA  98059,  Officer: 

Shuchin  Wang,  President 

4  Seas  International  Shipping.  Inc.,  1919 
N.W.  19th  Street.  Suite  204A.  Ft. 
Lauderdale.  FL  33311.  Officers:  Ricky 
Niemann.  President;  Yolanda  Van  Der 
Spek,  Vice  President 

Project  Logistic  International.  Inc.  d/b/a/ 
P.L.I..  17420  S.  Avalon  Blvd.,  Carson, 
CA  90746.  Officers:  Lars  Buchwardt. 
CEO;  Susan  St.  Germain.  Vice 
President. 

Dated:  September  16, 1998. 
Josepli  C.  Polking, 
Secretary. 
IFR  Doc.  98-25218  Filed  9-21-98;  8:45  am) 

BILUNO  COOE  CTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
6. 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  MST  Investments,  L.P.,  Toccoa, 
Georgia;  to  acquire  the  voting  shares  of 
First  Banks,  Inc..  Camesville.  Georgia, 
and  thereby  indirectly  acquire  First 
Bank  &  Trust,  Camesville,  Georgia. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  98-25252  Filed  9-21-98;  8:45  am] 
BILUNO  COOE  6210-01 -F 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  (he  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  16, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Saint  James  Bancorporation.  Lutcher, 
Louisiana,  and  thereby  indirectly 
acquire  Saint  James  Bank  and  Trust 
Company,  Lutcher,  Louisiana. 

2.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Bullsboro  Bancshares,  Inc.,  Newnan, 
Georgia,  and  thereby  indirectly  acquire 
The  Bank  of  Newnan,  Newnan,  Georgia. 

3.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
VB&T  Bancshares  Corp.,  Valdosta, 
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Georgia,  and  thereby  indirectly  acquire 
Valdosta  Bank  and  Trust,  Valdosta, 
Georgia. 

4.  Robinson  Bancshares,  Inc.,  Lenox. 
Georgia;  to  become  a  bank  holding 
"  company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Lenox. 
Lenox.  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Nfichael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
aty,  Missouri  64198-0001: 

1.  Bugbee  Family  Limited  Partnership, 
Quinter,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  56.35 
percent  of  the  voting  shares  of  Quinter 
Insiuance,  Inc..  Quinter,  Kansas,  and 
thereby  indirectly  acquire  First  National 
Bank,  Quinter,  Kansas. 

2.  Central  Bancshares,  Inc., 
Cambridge,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Central  Bank  McCook,  NA,  McCook, 
Nebraska. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  Financial  Bankshares,  Inc., 
Abilene,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Clebiime  State 
Bank,  Clebiu-ne,  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1.  Heritage  Commerce  Corp.,  San  Jose. 
California;  to  acquire  100  percent  of  the 
voting  shares  of  Heritage  Bank  East  Bay 
(in  organization),  Freemont,  California. 

Board  of  Goveraois  of  the  Federal  Reserve 
System.  Septeml>er  16, 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-25253  Filed  9-21-98;  8:45  am) 
BHXING  CODE  a21»«1-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUNNG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  12  noon.  Monday, 

September  28. 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets,  N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 


2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  September  18, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  98-25467  Filed  9-18-98;  3:20  pm) 

BKJJNG  CODE  ttlO-OI-P 


FEDERAL  TRADE  COMMISSION 
(File  No.  981-0154] 

Dentists  of  Juana  Diaz,  Coamo,  and 
Santa  Isabel,  Puerto  Rico,  et  al.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  23. 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159.  6th  St.  and  Pa.  Ave.,  NW, 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  Willard  Tom.  FTC/H- 
374.  Washington,  DC  20580.  (202)  326- 
2932  or  326-2786. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 


placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  16. 1998),  on 
the  Worid  Wide  Web,  at  "http:// 
www.fte.gov./os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue,  NW.  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  agreed  to  accept, 
subject  to  final  approval,  a  proposed 
consent  order  settling  charges  that 
thirteen  dentists,  practicing  in  three 
municipalities  in  southern  Puerto  Rico, 
violated  Section  5  of  the  Federal  Trade 
Commission  Act.  The  proposed  consent 
agreement  settles  charges  that  these 
thirteen  dentists  that  practice  in  Juana 
Diaz,  Coamo,  and  Santa  Isabel,  Puerto 
Rico,  have  fixed  prices  and  concertedly 
refused  to  deal  with  the  third-party 
payer  selected  for  their  region  to 
provide  services  under  Puerto  Rico's 
Health  Insiuince  Act  of  1993. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
diuing  this  period  will  become  {>art  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
Mdthdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
agreement.  The  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
either  the  proposed  complaint  or  the 
proposed  consent  order,  or  to  modify 
their  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  any  of  the  proposed 
respondents  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 
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The  Complaint 

The  complaint  chfirges  that  thirteen 
dentists  practicing  in  Juana  Diaz. 
Coamo,  and  Santa  Isabel,  Puerto  Rico, 
restrained  competition  among  dentists 
by,  among  other  things,  combining  or 
conspiring  to  fix  the  terms  under  which 
they  would  deal  with  payers  and 
participate  under  Puerto  Rico's  program 
to  provide  health  care  services  to  the 
indigent  (the  "Reform"),  and  to  boycott 
the  Reform  if  their  terms  were  not  met. 
Their  boycott  denied  services  to 
thousands,  and  their  concerted  effort  to 
raise  the  level  of  reimbursement  is  a  per 
se  illegal  group  boycott.  The  allegations 
set  forth  in  the  Commission's  complaint 
are  summarized  below. 

The  Administration  de  Seguros  de 
Salud  ("ASES"),  a  public  corporation, 
implements  and  administers  the 
Reform.  ASES  has  divided  Puerto  Rico 
into  regions,  soliciting  for  each  region 
bids  from  payers  to  organize  and 
provide  services  for  beneficiaries.  ASES 
currently  selects  one  payer  with  which 
to  contract  per  region,  lliat  payer  then 
contracts  with  providers,  including 
hospitals,  physicians,  pharmacies,  and 
dentists. 

After  reviewing  bids  from  several 
payers,  ASES  selected  La  Cruz  Azul  to 
administer  the  Southeast  Region  of  the 
Reform  beginning  October,  1994. 
Initially  the  municipalities  of  Juana 
Diaz,  Coamo,  and  Santa  Isabel,  with  a 
combined  population  of  106,000 
residents,were  not  included  in  the 
Reform,  but  ASES  included  them  in  the 
Southeast  Region  on  December  20, 1995. 

Beginning  in  September  of  1995, 
many  of  the  proposed  respondents,  in 
various  combinations,  sometimes 
including  other  dentists,  met  and 
discussed  the  impending  expansion  of 
the  Southeast  Region  to  Juana  Diaz, 
Coamo,  and  Santa  Isabel,  and  the  terms 
and  conditions  under  which  they  would 
agree  to  participate  in  the  Reform.  A 
letter  was  prepared  to  present  to  La  Cruz 
Azul,  stating  opposition  to  certain  terms 
and  conditions,  including  the  amount  of 
payment,  that  they  wanted  increased. 
The  respondents  threatened  a  boycott  of 
the  Reform  program  if  La  Cruz  Azul  did 
not  address  their  demand.  During  this 
period  the  proposed  respondents 
constituted  a  majority  of  dentists 
engaged  in  the  practice  of  dentistry  in 
the  municipalities  of  Juana  Diaz, 
Coamo,  and  Santa  Isabel. 

The  proposed  respondents  met  with  a 
representative  of  La  Cruz  Azul,  and 
presented  their  letter  with  the  terms  and 
conditions  under  which  they  would 
participate  in  the  Reform,  including 
price  terms,  for  which  they  sought 
higher  reimbursement.  Ehuing  the 


meeting  with  La  Cruz  Azul,  and  while 
a  representative  of  La  Cruz  Azul  was  not 
present,  the  proposed  respondents 
discussed  among  themselves  their 
response  to  the  terms  and  conditions  for 
participation  in  the  Reform,  and  agreed 
to  nearly  identical  responses.  Each 
respondent  provided  La  Cruz  Azul 
written  notice  that  the  dentist  would  not 
participate  in  Reform  under  the  terms 
offered  by  La  Cruz  Azul.. 

The  proposed  respondents 
communicated  with  both  La  Cruz  Azul 
and  the  public  that  they  would  not 
accept  patients  under  the  Reform.  The 
proposed  res{>ondents  in  Juana  Diaz 
placed  an  advertisement  in  a  newspaper 
notifying  the  public  they  would  not 
participate,  and  some  respondents 
conveyed  their  refusal  to  deal  with  the 
Reform  in  a  radio  interview. 

When  dentists  &t)m  the  city  of  Ponce 
advertised  their  willingness  to  accept 
Reform  patients  &t)m  Juana  Diaz, 
Coamo,  and  Santa  Isabel,  proposed 
respondents  sought  to  have  the  Colegio 
de  Grujanos  Dentistas  de  Puerto  Rico 
(the  "Colegio")  prohibit  this  advertising. 
The  Colegio  eventually  found 
advertisements  by  one  of  the  dentists 
fix)m  Ponce  to  be  in  violation  of  the 
Colegio's  rules,  and  notified  the  dentist, 
who  then  stopped  advertising  directed 
to  residents  of  Juana  Diaz.  Coamo,  and 
Santa  Isabel. 

La  Cruz  Azul  acceded  to  the  proposed 
respondents'  demand  to  raise  the  level 
of  reimbursement  of  dental  fees  under 
the  Reform.  The  proposed  respondents 
then  agreed  to  participate  the  Reform. 

The  proposed  respondents  have  not 
integrated  their  practices  in  any 
economically  significant  way,  nor  have 
they  created  efficiencies  sufficient  to 
justify  their  acts  or  practices  described 
above. 

The  complaint  charges  that  the 
conduct  of  the  proposed  respondents, 
by  fixing  the  compensation  upon  which 
dentists  would  participate  in  the 
Reform,  raised  the  cost  of  and  limited 
access  to  dental  services  funded  by  the 
Reform,  and  thereby  deprived  the 
Commonwealth  of  Puerto  Rico,  payers, 
and  consumers  the  benefits  of 
competition  among  dentists. 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  each  of  the  proposed 
respondents  from  concertedly  1) 
negotiating  on  behalf  of  any  other 
dentist  with  any  payer  or  provider;  2) 
refusing  to  deal,  boycotting,  or 
threatening  to  boycott  any  payer  or 
provider;  or  3)  determining  any  terms, 
conditions,  or  requirements  upon  which 
dentists  will  deal  with  any  provider. 


including,  but  not  limited  to,  terms  of 
reimbursement. 

Notwithstanding  these  provisions, 
however,  the  proposed  consent  order 
would  not  prevent  any  of  the  proposed 
respondents  from  operating,  or 
participating  in,  legitimate 
arrangements.  First,  any  of  the  proposed 
respondents,  if  operating  through  a 
"qualified  risk-sharing  joint 
arrangement,"  may  enter  agreements  to 
provide  dental  services.  Such 
arrangements  cannot  restrict  the 
dentists'  ability  to  participate  in  any 
other  arrangements,  and  all  participants 
in  the  arrangement  must  share 
substantial  financial  risk  fitim  their 
participation  in  the  arrangement. 

Second,  any  of  the  proposed 
respondents,  if  operating  through  a 
"qualified  clinically  integrated  joint 
'  arrangement,"  may  enter  into 
agreements  to  provide  dental  services  if 
they  have  provided  the  Commission 
with  adequate  prior  notification.  Such 
arrangements  could  not  restrict 
participating  dentists'  ability  to 
participate  in  other  arrangements  with 
payers,  and  the  participating  providers 
in  the  arrangement  would  have  to 
participate  in  active  and  ongoing 
programs  designed  to  control  costs  and 
ensure  the  quality  of  the  services 
provided. 

Part  in  of  the  proposed  order  would 
require  that  each  proposed  respondent 
distribute  copies  of  the  order  and 
accompanying  complaint,  as  well  as 
certified  Spanish  translations,  to  each 
payer  or  provider,  who  at  any  time  since 
January  1, 1995,  has  communicated  any 
desire,  willingness,  or  interest  in 
contracting  for  dentists'  goods  and 
services. 

Parts  IV  and  V  of  the  order  impose 
certain  reporting  requirements  in  order 
to  assist  the  Commission  in  monitoring 
compliance  with  the  order. 

The  proposed  consent  order  would 
terminate  20  years  after  the  date  it  is 
issued. 

By  direction  of  the  Commission. 
Donald  S.  Claris 
Secretary. 

(FR  Doc.  98-25302  Filed  9-21-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
ConwDent  Request 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency  for  Health  Care  Policy  and 
Research's  (AHCPR)  intention  to  request 
the  Office  of  Management  and  Budget 
(0MB)  to  grant  a  generic  approval  for 
"Voluntary  Customer  Surveys  of 
'Partners'  of  the  Agency  for  Health  Care 
Policy  and  Reiseardi."  In  accordance 
vath  the  Paperwork  Reduction  Act  of 
1995,  PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  the  Agency  for  Health 
Care  Policy  and  Research  invites  the 
public  to  comment  on  this  proposed 
information  collection  request  to  allow 
AHCPR  to  conduct  surveys. 

The  Agency  for  Health  Care  PoUcy 
and  Research  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  0MB  under 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Conunents  on  this  notice  must  be 
received  by  November  23, 1998. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Ruth  A.  Celtnieks. 
Reports  Clearance  Officer,  AHCPR.  2101 


E.  Jefferson  Street,  Suite  500,  Rockville, 
Maryland  20852-4908.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Celtnieks,  AHCPR  Reports 
Clearance  Officer,  (301)  594-1406.  ext. 
1497. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

"Voluntary  Customer  Surveys  of 
'Partners'  of  the  Agency  for  Health  Care 
Policy  and  Research" 

In  response  to  Executive  Order  12862, 
the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  plans  to  conduct 
voluntary  customer  surveys  of 
"partners"  to  identify  how  well  AHCPR 
is  performing  its  functions  with  its 
partners  and  to  use  this  information  to 
determine  the  kind  and  quality  of 
services  they  want  and  expect,  their 
level  of  satisfaction  with  existing 
services,  and  to  implement 
improvements  where  feasible  and 
practical.  AHCPR  partners  are  typically 
payers,  plans,  practitioners  and  health 
care  providers,  researchers,  AHCPR 
suppliers  and  in  some  cases  State  and 
local  governments  or  persons  or  entities 
that  provide  service  to  the  public  for 
AHCPR,  e.g.,  a  middle  man. 

Partner  surveys  to  be  conducted  by 
AHCPR  may  include,  for  example, 
surveys  of  grantees  to  measure 
satisfaction  with  technical  assistance 
received  from  AHCPR.  Results  of  these 
surveys  will  be  used  to  assess  and 


Type  of  survey 


redirect  resources  and  efforts  needed  to 
improve  services. 

In  addition,  approval  is  requested  for 
customer  surveys  that  would  be 
undertaken  by  one  of  AHCPR's 
"partners"  (grantees)  to  assess  their 
satisfaction  with  services  received.  For 
example,  the  AHCPR's  Office  of 
Research  Review,  Education,  and  Policy 
(ORREP)  provides  grant  funds  for 
training  of  health  services  researchers. 
AHCPR  would  like  to  survey  scholars 
whose  training  it  has  supported 
regarding  their  training  experience.  The 
Office  for  Health  Care  Information 
(OHCI)  is  proposing  to  survey  one 
component  of  their  customers: 
researchers.  This  proposed  survey  will 
be  undertaken  by  a  contractor  to 
determine  how  AHCPR  could  better 
serve  the  research  community. 
Questions  asked  may  include  a  need  for 
extended  hours  to  answer  inquiries  on 
grant  submission-related  matters  or  the 
development  of  a  comprehensive 
manual  on  grant  submission. 

Method  of  Collection 

The  data  will  be  collected  using  a 
combination  of  preferred  methodologies 
appropriate  to  each  survey.  These 
methodologies  are: 

•  Mail  surveys; 

•  Evaluation  forms;  and 

•  Telephone  surveys. 

The  estimated  annual  burden  is  as 
follows: 


MaiVTeiephone  Surveys 
Focus  Groups 


Totals 


Number  of 
respondents 


3,000 
200 


3,200 


Average  txjrden/ 
response 


20  minutes 
1.5  hours  .. 


.41  hours 


Total  hours 
of  burden 


1.000 
300 


1.300 


Request  for  Comments 

Comments  are  invited  on:  (a)  The 
necessity  of  the  proposed  collection  for 
the  proper  performance  of  the  functions 
of  the  Agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 


Copies  of  these  proposed  collections 
plans  can  be  obtained  from  the  AHCPR 
Reports  Clearance  Officer  (see  above). 

Dated:  September  14, 1998. 
John  M.  Eisenberg. 
Administrator. 

[FR  Doc.  98-25223  Filed  9-21-98;  8:45  am) 
BIUJNQ  COOE  41M-SMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Chronic  Fatigue  Syndrome 
Coordinating  Committee  (CFSCC): 
Notice  of  Charter  Renewal 

This  gives  notice  imder  the  Federal 
Advisory  Committee  Act  (PubUc  Law 
92-463)  of  October  6,  1972,  that  the 
Chronic  Fatigue  Syndrome  Coordinating 
Committee,  Centers  for  Disease  Control 
and  Prevention,  Department  of  Health 
and  Hiunan  Services,  has  been  renewed 
for  a  2-year  period  begiiming  September 
5, 1998,  through  September  5,  2000. 

For  further  information,  contact  Lisa 
Blake-DiSpigna,  Executive  Secretary. 
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CFSCC.  CDC,  1600  Clifton  Road,  NE, 
M/S  C19,  Atlanta,  Georgia  30333, 
telephone  404/639-3227,  fax  404/639- 
4138. 

Dated:  September  16. 1998. 
John  C.  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  98-25247  Filed  9-21-98;  8:45  am] 

BILUNQ  CODE  4M1-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

Chronic  Fatigue  Syndrome 
Coordinating  Committee:  Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Chronic  Fatigue  Syndrome 
Coordinating  Committee  (CFSCC). 

Time  and  Date:  9  a.m.-5  p.m.,  October  13, 
1998. 

Place:  Hyatt  Regency  Hotel,  Dawes  Room, 
575  Memorial  Drive.  Cambridge, 
Massachusetts  02139-4896,  telephone  617/ 
492-1234,  fax  617/441-6489. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  145  people. 

Purpose:  The  Committee  is  charged  with 
providing  advice  to  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  the 
Commissioner,  Social  Security 
Administration  (SSA),  to  assure  interagency 
coordination  and  communication  regarding 
chronic  fotigue  syndrome  (CFS)  research  and 
other  related  issues;  facilitating  increased 
Department  of  Health  and  Human  Services 
(HHS)  and  agency  awareness  of  CFS  research 
and  educational  needs:  developing 
complementary  research  programs  that 
minimize  overlap;  identifying  opportunities 
for  collaborative  and/or  coordinated  efforts  in 
research  and  education;  and  developing 


informed  responses  to  constituency  groups 
regarding  HHS  and  SSA  efforts  and  progress. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  from  HHS  agencies; 
recruiting  new  investigators  into  the  field  of 
CFS  and  initiating  drug  trials  in  CFS;  priority 
areas  arising  from  the  American  Association 
for  Chronic  Fatigue  Syndrome  Conference; 
and  CFSCC  discussion  on  an  annual  report 
for  CFS. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Public  comments  will  be  received  at  the 
meeting  for  approximately  60  minutes. 
Public  statements  presented  at  this  meeting 
should  not  be  repetitive  of  previously 
submitted  oral  or  written  statements.  Persons 
wishing  to  make  oral  comments  should 
notify,  the  contact  person  listed  t)elow  no 
later  than  close  of  business  on  October  8, 
1998.  All  requests  to  make  oral  comments 
should  contain  the  name,  address,  telephone 
number,  subject  area,  and  organizational 
affiliation  of  the  presenter.  These  comments 
will  become  a  part  of  the  official  record  of 
the  meeting.  Due  to  the  time  available,  public 
comments  will  be  limited  to  five  minutes  per 
person.  Copies  of  any  written  comments 
should  be  provided  at  the  meeting;  please 
provide  at  least  145  copies. 

Contact  Person  for  More  Information:  Lisa 
Blake-DiSpigna.  Executive  Secretary,  CFSCC, 
CDCr  1600  Clifton  Road,  NE,  M/S  C19, 
Atlanta,  Georgia  30333,  telephone  404/639- 
3227,  fax  404/639-4138. 

Dated:  September  16, 1998. 
John  C  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  98-25248  Filed  »-21-98;  8:45  am] 

BiLUNO  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  imder  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

ProposedProject:  The  Health  Education 
Assistance  Loan  (HEAL)  Program: 
Refinancing  Loan  Application/ 
Promissory  Note;  New— 

The  HEAL  program  provides 
federally-insured  loans  to  students  in 
schools  of  allopathic  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
pediatric  medicine,  pharmacy,  public 
health,  chiropractic,  or  allied  health, 
and  graduate  students  in  health 
administration  or  clinical  psychology. 
Eligible  lenders,  such  as  banks.  State 
agencies,  and  HEAL  schools,  make 
IffiAL  loans  which  are  insured  by  the 
Federal  Government  against  loss  due  to 
the  borrower's  death,  disability, 
bankruptcy,  and  default.  The  basic 
piupose  of  the  program  is  to  assure  the 
availability  of  fimds  for  loans  to  eligible 
students  who  need  to  borrow  money  to 
pay  for  their  educational  costs. 

A  new  combined  HEAL  refinancing 
loan  application/promissory  note  has 
been  developed  for  lenders.  Previously, 
the  standard  HEAL  student  appfication 
form  (HRSA-700)  and  promissory  note 
(HRSA  500-3)  were  used  by  lenders  to 
process  the  loan  refinancing.  The 
application  contained  items  that  were 
not  needed  for  refinancing  loans,  and 
the  Department  has  since  developed  an 
official  combined  form. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  of  respondent 


Applicants 
Lenders  ... 

Total  . 


Numl)er  of  re- 
spondents 


2,800 
9 


2,809 


Responses 
per  respond- 
ent 


1 
311 


Total  re- 
sponses 


2.800 
2,800 


5,600 


Hours  per  re- 
sponse 


12 
30 


Total  burden 
hours 


560 
1,400 


1.960 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Room  10235. 
Washington,  D.C.  20503. 


A 


Dated:  September  16, 1998. 
lane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

(FR  Doc.  98-25273  Filed  9-21-98;  8:45  am] 
BILUNG  CODE  4iaO-1S-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 


and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  National  Health 
Service  Corps — A  Uniform  Data 
System;  New 

This  i's  a  request  for  approval  to 
authorize  the  National  Health  Service 
Corps  (NCHS),  Bureau  of  Primary 
Health  Care  (BPHC).  Health  Resources 
and  Services  Administration  (HRSA)  to 
implement  a  modified  version  of  the 
existing  BPHC  Universal  Data  System 
(0MB  No.  0915-0093)  to  collect  data 
from  BPHC  non-grant  supported  sites 
(NHSC  Free  Standing  Sites)  in  response 
to  Federal  mandates  for  reports  and  in 
suppport  of  efficient  and  effective 
program  management. 

The  National  Health  Service  Corps 
(authorized  by  Public  Health  Service 
Act,  Section  331)  needs  to  collect  data 


Type  of  report 


Report 


Number  of  re- 
spondents 


620 


on  its  programs  to  ensure  compliance 
with  legislative  mandates  and  to  report 
to  Congress  and  policy  makers  on 
program  accomplishments.  To  meet 
these  objectives,  the  NHSC  requires  a 
core  set  of  information  collected 
annually  that  is  appropriate  for 
monitoring  and  evaluating  performance . 
and  reporting  on  annual  trends.  The 
NHSC  will  provide  data  on  services, 
staffing,  and  financing.  Each  site  will  be 
asked  to  provide  information  on  the 
following:  services  offered  and  delivery 
method;  users  by  various  characteristics; 
staffing  and  utilization;  charges  and 
collections;  receivables,  income  and 
expenses;  and,  managed  care. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Responses 
per  respond- 
ent 


1 


Hours  per  re- 
sponse 


27 


Totai  burden 
hours 


16.740 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  September  16, 1998. 
Jane  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
(FR  Doc.  98-25274  Filed  9-21-98;  8:45  am) 

MLUNQ  CODE  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Solicitation  of  Information  and 
Recommendations  for  Developing  OIG 
Compliance  Program  Guidance  for 
Certain  Medicara+Choice 
Organizations 

AQBICY:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTK?N:  Notice. " 

summary:  This  Federal  Register  notice 
seeks  the  input  and  recommendations  of 
interested  parties  into  the  OIG's 
development  of  a  compliance  program 
guidance  for  Medicare-t-Choice 
organizations  that  offer  coordinated  care 
plans  (M+CO/CCPs).  The  OIG  has 


previously  developed  compliance 
program  guidances  for  hospitals, 
clinical  laboratories  and  home  health 
agencies  in  order  to  provide  clear  and 
meaningful  guidance  to  those  segments 
of  the  health  care  industry.  In  an  effort 
to  provide  similar  guidance  to  certain 
M+C  organizations,  we  are  soliciting 
comments,  recommendations  and  other 
suggestions  from  concerned  parties  and 
organizations  on  how  best  to  develop 
compliance  program  guidance  and 
reduce  fraud  and  abuse  within  M+CO/ 
CCPs. 

DATES:  To  assure  consideration, 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  November  23, 1989. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments,  recommendations 
and  suggestions  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-4-CPG,  Room 
5246,  Cohen  Building,  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OIG-4-CPG.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  5527  of  the 
Office  of  Inspector  General  at  330 
Independence  Avenue,  S.W., 
Washington,  D.C,  on  Monday  through 


Friday  of  each  week  from  8:00  a.m.  to 

4:30  p.m. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Susan  Lemanski,  Office  of  Counsel  to 
die  Inspector  General,  (202)  619-2078. 
or  Joel  Schaer,  Office  of  Counsel  to  the 
bispector  General.  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  creation  of  compliance  program 
guidance  has  become  a  major  initiative 
of  the  OIG  in  its  effort  to  engage  the 
private  health  care  community  in 
addressing  and  fighting  fraud  and  abuse. 
Recently,  the  OIG  has  developed  and 
issued  compliance  program  guidance 
directed  at  various  segments  of  the 
health  care  industry. '  The  guidance  is 
designed  to  provide  clear  direction  and 
assistance  to  specific  sections  of  the 
health  care  industry  that  are  interested 
in  reducing  and  eliminating  fraud  and  — 
abuse  within  their  organizations. 

Compliance  Program  GuidaBce  for 
Medicare^<3ioice  Oigaaizatioiu 

Representatives  of  the  managed  care 
industry  have  expressed  an  interest  in 
better  protecting  thefr  operations  from 
fraud  and  abuse.  It  is  likely  that  the 
establishment  of  the  new 
Medicare+Choice  program  will 


'  63  FR  8987  (February  23. 1998)  for  hospitals: 
63  FR  42410  (August  7, 1998)  for  home  health 
agencies;  and  63  FR  45076  (August  24. 1998)  for 
clinical  laboratories.  The  guidances  can  also  be 
found  on  the  OIG  web  site  at  http://www.dhhs.gov/ 
progorg/oig. 
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significantly  expand  the  health  care 
options  available  to  Medicare 
beneficiaries  and  result  in  a  greater 
number  of  beneficiaries  enrolling  in  so- 
called  "managed  care"  plans  than  ever 
before.  Therefore,  we  believe  that  it  is 
crucial  that  the  organizations  offering 
these  plans  have  effective  compliance 
programs  in  place.  In  fact,  one  of  the 
conditions  necessary  to  contract  with 
the  Health  Care  Financing 
Administration  (HCFA)  as  an  M+C 
organization  is  that  the  organization 
must  "have  administrative  and 
management  arrangements  satisfactory 
to  HCFA,"  including  a  compliance 
program  that  consists  of  specified 
elements  (42  CFR  422.501(b)(3)(vi)). 
These  elements  are  similar  to  the 
elements  the  OIG  has  identified  in  its 
previous  compliance  program 
guidances. 

The  OIG  has  determined  that  it  would 
be  appropriate  to  issue  compliance 
program  guidance  for  a  subset  of  M+C 
organizations,  i.e.,  those  that  offer 
coordinated  care  plans.  As  defined  by 
the  HCFA  in  42  CFR  422.4(a)(1),  a  CCP 
is  "a  plan  that  includes  a  network  of 
providers  that  are  under  contract  or 
arrangement  with  the  organization  to 
deliver  the  benefit  package  approved  by 
HCFA,"  and  includes  "health 
maintenance  organizations  (HMOs), 
provider-sponsored  organizations 
(PSOs),  preferred  provider  organizations 
(FPOs),  religious  and  fraternal  benefit 
and  other  network  plans  (except 
network  MSA  plans)."  Id. 

Voluntary  in  Nature 

Compliance  program  guidance 
represents  the  OIG's  suggestions  on  how 
entities  can  best  establish  internal 
controls  and  monitoring  to  correct  and 
prevent  fraudulent  activities.  The 
contents  of  the  guidance  should  not  be 
viewed  as  mandatory  or  as  an  exclusive 
discussion  of  the  advisable  elements  of 
a  compliance  program.  While  the 
elements  that  the  OIG  considers 
necessary  for  a  comprehensive 
compliance  program  are  similar  to  the 
elements  HCFA  has  included  in  its 
conditions  to  contract  as  an  M+C 
organization,  the  planned  guidance  is 
intended  to  present  voluntary  guidance 
to  the  industry,  and  not  represent 
binding  standards  for  M+CO/CCPs. 

Areas  for  Comment  and  Input  in 
Developing  This  Guidance 

We  are  seeking,  through  this  Federal 
Register  notice,  formal  input  from  all 
interested  parties  as  the  OIG  begins 
developing  compliance  program 
guidance  directed  at  M+CO/CCPs.  The 
OIG  will  give  consideration  to  all 
comments,  recommendations  and 


suggestions  submitted  and  received  by 
the  time  frame  indicated  above. 

We  anticipate  that  the  M+CO/CCP 
guidance  will  contain  the  seven 
elements  that  we  consider  necessary  for 
a  comprehensive  compliance  program. 
These  seven  elements  have  been  . 
discussed  in  our  previous  guidances 
and  include: 

•  The  development  of  written 
policies  and  procedures; 

•  The  designation  of  a  compliance 
officer  and  other  appropriate  bodies; 

•  The  development  and 
implementation  of  effective  training  and 
education; 

•  The  development  and  maintenance 
of  effective  lines  of  communication; 

•  The  enforcement  of  standards 
through  well-publicized  disciplinary 
guidelines; 

•  The  use  of  audits  and  other 
evaluation  techniques  to  monitor 
compliance;  and 

•  The  development  of  procedures  to 
respond  to  detected  offenses  and  to 
initiate  corrective  action  (including 
reporting  to  appropriate  governmental 
authorities) 

We  would  appreciate  specific 
comments,  recommendations  and 
suggestions  on  (1)  risk  areas  for  the 
M+CO/CCPs,  and  (2)  aspects  of  the 
seven  elements  contained  in  previous 
guidances  that  may  need  to  be  modified 
to  reflect  the  unique  characteristics  of 
M+CO/CCPs.  Detailed  justifications  and 
empirical  data  supporting  suggestions 
would  be  appreciated.  We  are  also 
hopeful  that  any  comments, 
recommendations  and  input  be 
submitted  in  a  format  that  addresses  the 
above  topics  in  a  concise  manner,  rather 
than  in  the  form  of  comprehensive  draft 
guidance  that  mirrors  previous 
guidance. 

Dated:  September  11, 1998. 
June  Gibbs  Brown, 
Inspector  General. 

[PR  Doc.  98-25224  Filed  9-21-98;  8:45  am) 
BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abus*  and  Mantal  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Council  in  September  1998. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 


grant  applications  and  contract 
proposals.  Therefore  the  meeting  will  be 
closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  Title  5  U.S.C.  552b(c) 
(3),  (4)  and  (6)  and  5  U.S.C.  App.  2, 
Section  10(d). 

Substantive  program  information  may 
be  obtained  from  the  contact  listed 
below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention  National  Advisory 
Council. 

Meeting  Date:  September  18, 1998. 

Place:  The  Center  for  Substance  Abuse 
Prevention,  5515  Security  Lane,  Rockwall  11 
Building,  9th  Floor,  Room  901,  Rockville, 
Maryland  20852. 

Closed:  September  18, 1998, 1:00  p.m.  to 
3:00  p.m. 

Contact:  Yuth  Nimit,  Ph.D.,  5515  Security 
Lane,  Rockwall  II  Building,  Suite  901, 
Rockville,  Maryland  20852,  Telephone:  (301) 
443-8455. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  September  16, 1998. 
Jeri  Lipov, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[PR  Doc.  98-25276  Filed  9-21-98;  8:45  am] 

BILUNG  CODE  41M-2«-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  Approval  Under 
the  Paperwork  Reduction  Act 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Information  collection;  request 

for  comments. 

summary:  The  collection  of  information 
described  below  has  been  submitted  to 
0MB  for  reinstatement  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  specific 
information  collection  requirements  and 
explanatory  material  may  be  obtained 
by  contacting  the  Fish  and  Wildlife 
Service's  (Service)  Information 
Collection  Clearance  Officer  at  the 
address  or  phone  number  listed  below. 
DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  October 
22,  1998. 

ADDRESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
to  the  Service's  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  MS  222  ARLSQ,  1849 


ways  to  mi 
collection  ( 


Federal  Register /Vol.  63,  Nq.  183  /  Tuesday,  September  22,  1998 /Notices 50579 


C  Street,  NW,  Washington,  D.C  20240, 
Telephone  703/358-2287. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Horwath,  Division  of  Fish  and 
Wildlife  Management  Assistance, 
Arlington,  Virginia,  at  703/358-1718. 
SUPPLEMENTARY  INFORMATION:  The 
Service  has  submitted  the  following 
information  collection  clearance 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  reinstatement  of  OMB 
Control  Nvunber  1018-0070  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  L.  104-13.  The"  OMB  has  up  to 
60  days  to  approve  or  disapprove 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximiun  consideration,  the  OMB 
should  receive  public  comments  by 
October  22, 1998.  The  Service  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number.  A 
60-day  notice  inviting  pubUc  conunent 
on  this  information  collection 
requirement  previously  was  published 
in  the  Federal  Register  on  April  1, 1998 
(63  FR 15854).  No  comments  on  the 
previous  notice  were  received.  Pursuant 
to  this  request  for  approval,  comments 
are  invited  on:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden,  including 
the  validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  of  1972 
authorizes  the  Service  to  allow  the 
incidental,  unintentional  take  of  small 
numbers  of  marine  mammals  during  a 
specified  activity  (other  than 
commercial  fishing)  in  a  specified 
geographical  region.  Prior  to  allowing 
these  takes,  the  Service  must  find  that 
the  total  of  such  taking  will  have  a 
negligible  impact  on  the  species  or 
stocks,  and  will  not  have  an  unmitigable 
adverse  impact  on  the  species  or  stocks 
for  subsistence  uses  by  Alaska  Natives. 

The  information  proposed  to  be 
collected  by  the  Service  will  be  used  to    ■ 
evaluate  applications  for  specific 
incidental  take  regulations  to  determine 


whether  such  regulations,  and 
subsequent  Letters  of  Authorization 
(LOA),  should  be  issued;  the 
information  is  needed  to  establish  the 
scope  of  specific  incidental  take 
regulations.  The  information  is  also 
required  to  evaluate  the  impact  of 
activities  on  the  species  or  stocks  of  the 
marine  mammals,  and  on  their 
availability  for  subsistence  uses  by 
Alaskan  Natives.  It  will  ensure  that  all 
available  means  for  minimizing  the 
incidental  take  associated  with  a 
specific  activity  are  considered  by 
applicants. 

The  Service  estimates  that  the  burden 
associated  with  this  request  will  be  a 
total  of  1,100  hours  for  the  full  three 
year  period  of  OMB  authorization.  Two- 
himdred  hours  will  be  required  to 
complete  the  initial  request  for  specific 
regulations.  For  each  LOA  expected  to 
be  requested  and  issued  subsequent  to 
issuance  of  specific  regulations,  the 
Service  estimates  that  20  hours  will  be 
invested:  8  hours  will  be  required  to 
complete  each  request  for  an  LOA,  4 
hours  will  be  required  for  monitoring 
activities,  and  8  hours  will  be  required 
to  complete  each  monitoring  report.  The 
Service  estimates  that  five  companies 
will  be  requesting  LOAs  and  submitting 
monitoring  reports  annually  for  each  of 
three  sites  in  the  region  covered  by  the 
specific  regulations. 

Title:  Marine  Mammals;  Incidental 
Take  During  Specified  Activities. 

Bureau  form  number:  None. 

Frequency  of  collection:  Biannually. 

Description  of  respondents:  Oil  and 
gas  industry  companies. 

Number  of  respondents:  5  for  each  of 
3  active  sites  per  year. 

Estimated  completion  time:  For  the 
initial  year  only,  a  200  hour  application 
burden  is  estimated.  For  the  initial  year 
and  annually  thereafter,  8  hours  per 
LOA,  4  hours  for  monitoring,  and  8 
hours  per  monitoring  report  are 
estimated  for  each  of  5  companies  for 
each  3  active  sites  (20  hours  x  5 
companies  x  3  sites). 

Burden  estimate:  200  hours  (only  in 
initial  year  for  application).  300  hours 
(for  initial  year  and  annually  thereafter). 

Dated  July  30, 1998. 
Hannibal  Bolton, 

Acting  Assistant  Director-Fisheries. 
[FR  Doc.  98-25310  Filed  9-21-98;  8:45  am) 

BHJJNG  CODE  4310-6S-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Meeting  of  Klamath  Fishery 
Management  Council 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  aimounces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objective 
of  this  meeting  is  to  review  the  1998 
Klamath  chinook  salmon  fishing  season 
and  plan  for  fishery  management  in 
1999.  The  meeting  is  open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
2:00  p.m.  to  5:00  p.m.  on  Wednesday, 
October  7, 1998;  from  9:00  a.m.  to  5:00 
p.m.  on  Thursday,  October  8, 1998;  and 
from  8:00  a.m.  to  12:00  p;m.  on  Friday, 
October  9, 1998. 

PLACE:  The  meeting  will  be  held  at  the 
Ship  Ashore  Resort,  12370  Highway  101 
North,  Smith  River,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
California  96097-1006,  telephone  (530) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  Septemlier  15, 1998. 
Cynthia  U.  Barry, 

Acting  Manager,  California/Nevada 

Operations  Office. 

[FR  Doc.  98-25244  Filed  9-21-98;  8:45  am) 

BILLING  CODE  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-00-P] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
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14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601.i613(a),  will  be  issued  to 
Sitnasuak  Native  Corporation  for 
approximately  1,124  acres.  The  lands 
involved  are  in  the  vicinity  of  Nome, 
Alaska,  further  described  as  Sec.  31,  T. 
10  S.,  R.  31  W.;  Sec.  12.  T.  11  S.,  R.  32 
W.,  Kateel  River  Meridian;  and  Lot  40, 
U.  S.  Survey  No.  4107,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  22,  1998  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

K«theriat  L.  FUppen, 
Land  Law  Examiner,  ANCSA  Team.  Branch 
of  962  Adjudication. 
IFR  Doc.  9»-25251  Filed  9-21-98;  8:45  am] 

■KiJNG  COM  43ie-JA-P 


DEPARTMENTOF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-O4O-0e-115<M><M>];  UTU-7ft386 

Notice  of  Realty  Action,  Recreation 
and  Public  Purposes  (RAPP)  Act 
Classification;  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action, 

Recreation  and  Public  Purposes  (R&PP) 

Act  Classification:  Utah. 

SUMMARY:  The  following  described 
public  lands  in  Beaver  County,  Utah 
have  been  examined  and  found  suitable 
for  lease  or  conveyance  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Amendment  Act  of  1988  (Pub. 
L.  100-648).  The  land  to  be  conveyed 
and  the  proposed  patentee  are  as 
follows:  Patentee:  Minersville  Town. 
Location:  Salt  Lake  Meridian,  Utah, 
Township  30  Soutli,  Range  10  West, 


Section  3,  WV2SEV4SEV4, 
SV2SV2NEV4SEV4,  containing  30  acres. 

These  lands  are  hereby  segregated 
from  all  forms  of  appropriation  under 
the  public  land  laws,  including  the 
mining  laws. 

The  Town  of  Minersville  proposes  to 
use  the  land  for  the  expansion  of  the 
town's  sewage  lagoons.  The  land  is  not 
needed  for  Federal  purposes. 
Conveyance  is  consistent  with  current 
BLM  land  use  planning  and  would  be  in 
the  public  interest. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine,  and  remove  the  minerals.  The 
Secretary  of  Interior  reserves  the  right  to 
determine  whether  such  mining  and 
removal  of  minerals  will  interfere  with 
the  development,  operation,  and 
maintenance  of  the  sewage  lagoons. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30, 1890,  26  Stat.  391;  43  U.S.C. 
945). 

3.  The  conveyance  will  be  subject  to 
all  valid  existing  rights. 

4.  The  patentees  assume  all  liability 
for  and  shall  defend,  indemnify,  and 
save  harmless  the  United  States  and  its 
officers,  agents,  representatives,  and 
employees  (hereinafter  referred  to  as  the 
United  States),  from  all  claims,  loss, 
damage,  actions,  causes  of  action, 
expense,  and'liability  resulting  from, 
brought  for,  or  on  account  of,  any 
personal  injury,  threat  of  personal 
injury,  or  property  damage  received  or 
sustained  by  any  person  or  persons 
(including  the  patentee's  employees)  or 
property  growing  out  of,  occurring,  or 
attributable  directly  or  indirectly  to  the 
disposal  of  solid  waste  on,  or  the  release 
of  hazardous  substances  from  the  above 
listed  tracts,  regardless  of  whether  such 
claims  shall  be  attributable  to:  (1)  the 
concurrent,  contributory,  or  partial 
fault,  failure,  or  negligence  of  the  United 
States,  or  (2)  the  sole  fault,  failure,  or 
negligence  of  the  United  States. 

5.  Title  shall  revert  to  the  United 
States  upon  a  finding,  after  notice  and 
opportimity  of  a  hearing,  that  the 
patentee  has  not  substantially 
developed  the  lands  in  accordance  with 
the  approved  plan  of  development  on  or 
before  the  date  five  years  after  the  date 
of  conveyance.  No  portion  of  the  land 
shall  under  any  circumstance  revert  to 
the  United  States  if  any  such  portion 
has  been  used  for  solid  waste  disposal, 
or  for  any  other  purpose  which  may 
result  in  the  disposal,  placement,  or 
release  of  any  hazardous  substance. 


6.  If,  at  any  time,  the  patentee 
transfers  to  another  party  ownership  of 
any  portion  of  the  land  not  used  for  the 
purpose{s)  specified  in  the  application 
and  approved  plan  of  development,  the 
patentee  shall  pay  the  Bureau  of  Land 
Management  the  fair  market  value,  as 
determined  by  the  authorized  officer,  of 
the  transferred  portion  as  of  the  date  of 
transfer,  including  the  value  of  any 
improvements  thereon. 
DATES:  Interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  of  the  land  to  the  District 
Manager,  Cedar  City  District  Office.  176 
D.L.  Sargent  Drive.  Cedar  City.  Utah 
84720.  Comments  will  be  accepted  until 
November  6, 1998. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  construction  of  sewage  lagoons. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  adverse  commwits,  this 
notice  will  become  the  final 
determination  of  the  Department  of 
Interior  on  November  23, 1998. 
FOA  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Beaver  River  Resource  Area  office  by 
contacting  Ervin  Larsen,  176  East  D.L. 
Sargent  Drive,  Cedar  City,  Utah  84720, 
or  telephone  (435)  865-3081. 

Dated:  September  14. 1998. 
Arthur  L.  Tait, 

District  Manager. 

[FR  Doc.  98-25283  Filed  9-21-98;  8:45  amj 

«njJNQ  CODE  431»-0»-M 


DEPARTMENT  OF  THE  INTERIOR. 
NATIONAL  PARK  SERVICE 

Final  Environmental  Impact  Statement; 
PI  40  Coaxial  Cable  Removal  Project. 
Socorro,  New  Mexico  to  Mojave,  CA, 
Notice  of  Approval  of  Record  of 
Decision 

Summary:  Pursuant  to  §  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (P.L.91-190,  as  amended)  and 
the  regulations  promulgated  by  the 
Council  on  Environmental  Quality  (40 
CFR  Part  1505.2),  the  Department  of  the 
Interior,  National  Park  Service  (lead 
agency)  and  Bureau  of  Land 
Management  (cooperating  agency) 
prepared  an  abbreviated  Final 
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Enviroiunental  Impact  Statement  (FEIS) 
for  AT&T's  P140  Coaxial  Cable  Removal 
Project.  The  no-action  period 
commenced  May  29, 1998  with  the  U.S. 
Environmental  Protection  Agency's 
Federal  Register  notice  of  FEIS  filing. 
Final  approval  of  the  Record  of  Decision 
(ROD)  occured  on  August  17, 1998. 

Decision:  The  National  Park  Service 
and  Bureau  of  Land  Management  will 
monitor  and  evaluate  implementation  of 
Alternative  A  (identifed  as  the  preferred 
alternative  in  the  Final  Environmental 
Impact  Statement  issued  in  May  1998). 
AT&T  wrill  initiate  activities 
encompassed  in  the  selected  alternative 
as  soon  as  practical.  This  option  and 
three  other  alternatives  were  detailed 
and  analyzed  in  the  Final  and  Draft 
Environmental  Impact  Statements  (latter 
issued  in  December,  1997). 

Approval:  The  Record  Of  Decision 
(ROD)  was  jointly  approved  as  follows: 
National  Park  Service — ^John  Reynolds, 
Pacific  West  Regional  Director  (August 
5);  Bureau  of  Land  Management — Tim 
Salt,  Acting  District  Manager,  Riverside, 
California  (August  14);  Robert  Abbey, 
State  Director,  Nevada  (August  17); 
Michelle  Chavez,  State  Director,  New 
Mexico  (August  10).  The  ROD  was 
reviewed  by  the  Director,  Office  of 
Environmental  Policy  and  Compliance, 
Department  of  the  Interior. 

Copies  of  the  approved  ROD  may  be 
obtained  either  from:  Superintendent, 
Mojave  National  Preserve,  222  E.  Main 
St.  i202,  Barstow,  CA  92311;  BLM  Las 
Vegas  Field  Office,  4765  W.  Las  Vegas 
Dr.,  Las  Vegas,  NV;  BLM  Socorro 
Resource  Area,  198  Neel  Ave,  NW, 
Socorro,  NM;  or  from  the  Project 
Manager,  AT&T  Cable  Removal,  EIS 
Pkg.  D176-15A  21,  Denver  Service 
Center,  National  Park  Service,  P.  O.  Box 
25287,  Denver,  CO  80225-0287. 

Dated:  September  8. 1998. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Pacific  West  Region. 
[PR  Doc.  98-25296  Filed  9-21-98;  8:45  am) 

BILUNQ  COOE  4310-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Jimmy  Carter  National  Historic  Site; 
Notice  of  Advisory  Commission 
Meeting 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a.m.  to  4:00  p.m.,  at  the  following 
location  and  date. 
DATE:  October  20, 1998. 


location:  The  Windsor  Hotel,  Dayton 
Room,  Americus,  Georgia  31709. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  Boyles,  Superintendent.  Jimmy 
Carter  National  Historic  Site,  Route  1 
Box  800,  Andersonville,  Georgia  31711; 
(912)  924-0343  Extension  105. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 
Dr.  Henry  King  Stanford 
Dr.  James  Sterling  Young 
Dr.  Barbara  J.  Fields 
Dr.  Donald  B.  Schewe 
Dr.  Steven  H.  Hochman 
Director,  National  Park  Service,  Ex- 

Officio  member 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Dated:  September  8, 1998. 
Daniel  W.  Brown, 

Regional  Director,  Acting  Southeast  Region. 
(PR  Doc.  98-25297  Filed  9-21-98;  8:45  am) 

BIUING  COOE  4310-7IMM 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Mojave  National  Reserve;  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  September  28  and  29,  1998; 
assemble  at  9:00  AM  at  the  Hole-in-the- 
Wall  Visitor  Center,  Mojave  National 
Preserve,  California. 

The  agenda:  Staffing  and  Funding, 
Presentation  of  the  General  Management 
Plan,  and  Other  Planning. 

The  Advisory  Commission  was 
established  by  Pub.  L.  103-433  to 
provide  for  the  advice  on  development 
and  implementation  of  the  General 
Management  Plan. 


Members  of  the  Commission  are: 

Micheal  Attaway 
Irene  Ausmus 
Rob  Blair 
Peter  Burk 
Dennis  Casebier 
Donna  Davis 
Kathy  Davis 
Nathan  "Levi"  Esquerra 
Gerald  Freeman 
Willis  Herron 
Eldon  Hughes 
Claudia  Luke 
Clay  Overson 
Norbert  Riedy 
Mai  Wessel 
This  meeting  is  open  to  the  public. 

Mary  G.  Martin, 

Superintendent,  Mojave  National  Preserve. 
[PR  Doc.  98-25300  Piled  9-21-98;  8:45  am] 

WLLINQ  COOE  4310-70-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Meeting  of  National 
Landmarks  Committee  of  National  Park 
System  Advisory  Board 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
National  Landmarks  Committee  of  the 
Secretary  of  the  Interior's  National  Park 
System  Advisory  Board  will  be  held  at 
9:00  a.m.  on  the  following  date  and  at 
the  following  location. 
DATES:  October  7. 1998. 
location:  Main  Hearing  Room,  First 
Floor,  800  North  Capitol  Street,  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Henry,  National  Register, 
History,  and  Education  (2280),  National 
Park  Service,  1849  C  Street,  NW, 
Washington,  DC  20013-7127. 
Telephone  (202)  343-8163. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  of  the  National 
Landmarks  Committee  of  the  Secretary 
of  the  Interior's  National  Park  System 
Advisory  Board  is  to  evaluate  studies  of 
historic  properties  in  order  to  advise  the 
full  National  Park  System  Advisory 
Board  meeting  on  October  20, 1998,  of 
the  qualifications  of  properties  being 
proposed  for  National  Historic 
Landmark  (NHL)  designation,  and  to 
recommend  to  the  full  board  those 
properties  that  the  committee  finds  meet 
the  criteria  for  designation  for  the 
National  Historic  Landmarks  Program. 
The  members  of  the  National 
Landmarks  Committee  are: 
Dr.  Holly  Anglin  Robinson,  Co-Chair 
Mr.  Parker  Westbrook,  Co-Chair 
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Mr.  Peter  Dangermond 

Dr.  Shereen  Lamer 

Dr.  Warren  C.  Riess 

Mr.  Jerry  L.  Rogers 

Dr.  John  Vlach 

Dr.  Richard  Guy  Wilson 

Dr.  James  Horton,  ex  officio 

The  meeting  will  include 
presentations  and  discussions  on  the 
national  historic  significance  and  the 
historic  integrity  of  a  number  of 
properties  being  nominated  for  National 
Historic  Landmark  designation.  The 
meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  for  consideration  by  the 
committee  written  comments 
concerning  nominations  and  matters  to 
be  discussed  pursuant  to  36  CFR  Part 
65.  Comments  should  be  submitted  to 
Carol  D.  Shull,  Chief,  National  Historic 
Landmarks  Survey,  and  Keeper  of  the 
National  Register  of  Historic  Places, 
National  Register.  History,  and 
Education  (2280).  National  Park  Service, 
1849  C  Street,  NW,  Washington.  DC 
20013-7127. 

The  nominations  to  be  considered  are: 
Cahfomia 

Mission  Santa  Ines,  Solvang 
Illinois 

Crosse  Point  Light  Station,  Evanston 
Massachusetts 

Symphony  Hall,  Boston 
Maryland 

Thomas  Point  Shoals  Light  Station, 
Anne  Arundel  County 
Montana 

Chief  Plenty  Coups  (Alek-Chea- 
Ahoosh),  Home,  Big  Horn  County 
New  York 

Harmony  Mills,  Cohoes  Petrified  Sea 
Gardens,  Saratoga  Springs 
North  Carolina 

Bethabara,  Winston-Salem 
Oklahoma 

Boston  Avenue  Methodist  Episcopal 
Church,  Tulsa  Guthrie  Historic 
District,  Guthrie 
Oregon 

Astoria  Column,  Astoria    _ 
Pennsylvania 

Bost  Building,  Homestead  Friends 
Hospital,  Philadelphia  Homestead 
Battle  Site,  Allegheny  County 
Moland  House,  Bucks  Coimty 

Also,  should  the  necessary  waivers  be 
received,  the  committee  will  be 
considering  three  additional  properties: 
Tomek  House,  Riverside,  Illinois 
John  Coltrane  House,  Philadelphia, 

Pennsylvania 
Fort  Corchaug  Archeological  Site, 

Cutchogue,  New  York 

The  committee  will  also  consider  the 
following  de-designation: 


Roosevelt  Dam,  Gila  and  Maricopa 
Coimties,  Arizona 

Dated:  September  14. 1998. 
Carol  D.  Shull, 

Chief,  National  Historic  Landmarks  Survey 
and  Keeper  of  the  National  Register  of  Historic 
Places,  National  Park  Service,  Washington 
Office. 
[FR  Doc.  98-25217  Filed  9-21-98;  8:45  am) 

MLUNG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

San  Francisco  Maritime  National 
Historical  Parit  Advisory  Commission; 
Meeting 

Agenda  for  the  October  7, 1998  Public 
Meeting  of  the  Advisory  Commission 
for  the  San  Francisco  Maritime 
National  Historical  Park 

Public  Meeting 

Presidio  Golden  Gate  Club 

10:00  am-12:15pm 

10:00  am 
Welcome — Neil  Chaitin,  Chairman 
Opening  Remarks — Neil  Chaitin, 
Chairman,  William  Thomas, 
Superintendent 
10:15  am 
Update — General  Management  Plan, 
Phase  n  Implementation,  William 
Thomas 
10:30  am 
Update — Haslett  Warehouse,  William 
Thomas,  Superintendent,  Steve 
Crabtree 
10:45  am 
Update — SAFR  Space  needs  for: 
Haslett  Warehouse,  Building  E, 
Space  Update:  Alameda  Building 
Leasing  Project 
Status— Port  of  Oakland,  Bay  Ship  & 
Yacht,  Dry-dock,  Tom  Mulhem, 
Museum  Services  Manager 
11:00  am 
Status — Ship  Preservation  Update, 
Wayne  Boykin,  Ships  Manager  & 
Staff 
11:30  am 
Update — Disaster  Plan 
Status — Comprehensive  Interpretive 
Plan,  Marc  Hayman,  Chief  IRM 
11:45  pm 
Update — National  Maritime  Musevun 
Association  Projects,  Kathy  Lohan, 
Chief  Executive  Officer 
12:00  pm 

Public  Comments  and  Questions 
12:15  pm 

Agenda  items/Date  for  next  meeting. 
Michael  R.  BeU, 
Acting  Superintendent. 
[FR  Doc;  98-25295  Filed  9-21-98;  8:45 Tam] 

BtLUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability,  Plan  of 
Operations  for  Access  to  a  Mining 
Claim  Outside  Joshua  Tree  National 
Park 

introduction:  Notice  is  hereby  given  in 
accordance  with  section  9.17  (a)  of  Title 
36  of  the  Code  of  Federal  Regulations, 
Part  9,  Subpart  A,  that  the  National  Park 
Service  has  received  from  the  "First 
Class  Miners  Club"  a  proposed  Plan  of 
Operations  for  access  through  the  park 
to  mining  claims  outside  the  park. 

SUMMARY:  The  group  proposes  100 
personal  vehicle  trips  per  year  on  park 
surfaced  and  unsurfaced  roads. 

The  National  Park  Service  will 
conduct  an  Environmental  Assessment 
of  the  potential  impacts  of  the  proposed 
operation  on  vegetation,  wildhfe,  air , 
water,  cultural  and  scenery  resources. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  proposed  Plan  are  available  upon 
request  from:  Superintendent,  Joshua 
Tree  National  Park,  74485  National  park 
Drive,  Twentynine  Palms,  California, 
92277. 

Dated:  September  9, 1998. 
Chris  Holbeck. 

Resource  Management  Specialist. 
[FR  Doc.  98-25298  Filed  9-21-98;  8:45  amj 

BILUNQ  CODE  4310-70-(> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  12, 1998.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
October  7, 1998. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

Alabama 

Montgomery  County 

Alabama  State  University  Historic 
District,  915  S.  Jackson  St., 
Montgomery,  98001228 
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California 

Los  Angeles  County 

Stuart  Company  Plant  and  Office 
Building,  3360  E.  Foothill  Blvd., 
Pasadena,  94001326 

Santa  Clara  County 

Agnews  Insane  Asylum  (Boundary 
Increase),  4000  Lafayette  St.,  Santa 
Clara  vicinity,  98001229 

Florida 

Palm  Beach  County 

Clematis  Street  Historic  Commercial 
District,  500  Blk.  of  Clematis  St.,  West 
Palm  Beach,  98001230 

Maine 

Hancock  Coimty 

St.  Edward's  Convent,  (Former);  33 
Ledgelawn  Ave.,  Bar  Harbor, 
98001237 

Knox  County 

Gushee  Family  House,  2868  Sennebec 
Rd.,  Appleton,  98001235 

Lincoln  County 

Damariscotta  Shell  Midden  Historic 
District,  Address  Restricted, 
Damariscotta  vicinity,  98001238 

Somerset  Coimty 

Moose  River  Congregational  Church,  Jet. 
of  ME  201  and  Nichols  Rd.,  Jackman 
vicinity,  98001234 

York  County 

Harper  Family  House,  ME  5,  approx  .95 
mi.  S  of  jet.  of  E.  Range  Rd.  and  ME 
5,  Limerick  vicinity,  98001236 

Paul  Family  Farm  (Eliot.  Maine  MPS), 
106  Depot  Rd.,  Eliot  vicinity, 
98001232 

Smith — Emery  House,  253  Main  St., 
Springvale,  98001233 

Maryland 

Washington  Coimty 

Lantz— Zeigler  House,  21000 
Leitersburg  Pike,  Hagerstown  vicinity, 
98001231 

Missouri 

Jackson  County 

Crestwood  Historic  District,  Roughly 
bounded  by  Oak  St..  the  jet.  of  Cherry 
and  Locust  Sts.,  Holmes  St.,  and  56th 
St.,  Kansas  City,  98001239 

New  York 

Schuyler  County 

Weston  Schoolhouse,  463  Cty  Rte  23, 
Weston,  98001241 


North  Carolina 

Robeson  County 

Baker  Sanatorium,  Jet.  of  14th  and 
Chestnut  Sts.,  Lumberton,  98001240 

[PR  Doc.  98-25225  Filed  9-21-98;  8:45  am) 

BILUNG  COOE  4310-70-P 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  The  Clean  Air  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Coastal  Eagle 
Point  Oil  Co.  et  al..  Civil  Action  No.  98- 
3995  (JHR)  (D.  N.J.)  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey  on  August  25, 
1998. 

In  this  action  the  United  States  sought 
civil  penalties  under  the  Clean  Air  Act 
("CAA").  42  U.S.C.  7401  et  seq.,  against 
Coastal  Eagle  Point  Oil  Co.,  Eagle  Point 
Cogeneration  Partnership,  and  Coastal 
Technology,  Inc.,  ("Coastal").  The 
alleged  violations  include  certain 
violations  at  a  boiler  plant  and 
cogeneration  plant  within  a  petroleum 
refinery  located  in  West  Deptford  - 
Township,  New  Jersey.  The  consent 
decree  resolves  these  claims. 

The  consent  decree  requires  Coastal  to 
comply  with  the  Clean  Air  Act;  to  pay 
a  civil  penalty  to  the  United  States  of 
$300,000;  and  to  implement  a 
supplemental  environmental  project 
("SEP")  at  an  estimated  cost  of 
$960,000.  The  SEP  requires  Coastal  to 
install  and  operate  an  Amine  Scrubber 
Unit  in  the  refinery  fuel  gas  system 
supply  the  boiler  and  cogeneration 
plants.  The  Amine  Scrubber  Unit  shall 
be  capable  of  operating  in  conjunction 
vrith  other  existing  fuel  gas  treatment 
units  to  control  the  hydrogen  sulfide 
(H2S)  concentration  of  the  refinery  fuel 
gas  supplied  to  the  boiler  and 
cogeneration  plants. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044  and  refer  to 
United  States  v.  Coastal  Eagle  Point  Oil 
Co.  et  al.  (D.  N.J.).  DJ  #90-5-2-1-2063. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Cohen 
Courthouse,  One  Gerry  Plaza,  Room 
2070,  Camden,  New  Jersey  08101;  at  the 
U.S.  Enviromnental  Protection  Agency, 
Region  II,  290  Broadway,  New  York, 


New  York  10007-1866;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  3rd  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  consent 
decree  may  also  be  obtained  in  person 
or  by  mail  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  3d  Floor, 
Washington,  DC  20005.  When 
requesting  a  copy  of  the  consent  decree 
by  mail,  please  enclose  a  check  in  the 
amount  of  $6.50  (twenty-iive  cents  per 
page  reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
Joel  M.  Gron, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  oflustice. 
(PR  Doc.  98-25285  Piled  9-21-98;  8:45  am] 

BILUNQ  CODE  441»-1S4 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Section  122(d)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended,  42  U.S.C.  9622(d),  and 
the  policy  of  the  United  States 
Department  of  Justice,  as  provided  in  28 
CFR  50.7,  notice  is  hereby  given  that  on 
August  18, 1998,  a  proposed  Partial 
Consent  Decree  in  United  States  v. 
Estate  off.M.  Taylor,  et  al..  Civ.  No.  C- 
89-231-R,  was  lodged  vrith  the  United 
States  District  Court  for  the  Middle 
District  of  North  Carolina.  This  Consent 
Decree  concerns  the  Aberdeen 
Pesticides  Dumps  Superfund  Site  in 
Aberdeen,  North  Carolina.  Under  this 
proposed  Consent  Decree,  defendant 
Farm  Chemicals,  Inc.  will  pay  $300,000 
in  partial  reimbursement  of  the  United 
States'  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  concerning  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC. 
20044.  and  should  refer  to  United  States 
V.  Estate  ofJ.M.  Taylor,  et  al..  D.J.  Ref. 
90-11-3-323. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  the  Office  of  the  United  States 
Attorney  for  the  Middle  District  of 
North  Carolina,  101  South  Edgeworth, 
Greensboro,  North  Carolina;  (2)  the  U.S. 
Enviromnental  Protection  Agency, 
Region  4,  Environmental  Accountability 
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Division.  61  Forsyth  Street.  SW.  Atlanta, 
Georgia;  and  (3)  the  Consent  Decree 
Library.  1120  G  Street.  NW.  4th  Floor. 
Washington,  DC  20005  (telephone  (202) 
624-0892). 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street,  NW.  4th  Floor. 
Washington.  DC.  20005.  Please  refer  to 
the  referenced  case.  There  is  a 
photocopying  charge  of  $10.00  ($0.25 
per  page).  Please  enclose  a  check  for 
that  amount  made  payable  to  "Consent 
Decree  Library." 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  98-25286  Filed  9-21-98;  8:45  am] 

BILUNQ  CODE  44ia-16-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

PNS  No.  1928-98] 

Direct  Mall  of  Requests  for 
Employment  Authorization  Documents 
Filed  by  Dependents  of  Nonimmigrants 
Classified  as  A,  G  or  NATO 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Notice. 

summary:  This  notice  informs  the 
diplomatic  and  NATO  community  that 
applications  related  to  employment 
authorization  for  the  dependents  of  A, 
G,  and  NATO  nonimmigrants,  will  be 
nied  at  the  Nebraska  Service  Center. 

DATES:  This  notice  is  effective 
September  22, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katharine  Auchincloss-Lorr,  Senior 
Immigration  Examiner,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 
Room  3214,  Washington,  DC  20536, 
telephone  (202)  514-5014. 

SUPPLEMENTARY  INFORMATION: 

What  Does  This  Notice  Do? 

This  notice  advises  the  diplomatic 
and  NATO  community  that,  upon  the 
publication  of  this  notice  and  under  the 
direct  mail  program,  an  application  for 
an  employment  authorization  document 
(HAD)  filed  by  the  dependent  of  an  A, 
G.  or  NATO  nonimmigrant  should  be 
mailed  to  the  Nebraska  Service  Center. 
If  these  EAD  applications  are  filed  with 
a  local  Service  office,  the  application 
will  be  forwarded  to  the  Nebraska 
Service  Center  for  processing. 


How  Are  EADs  Currently  Processed  for 
These  Dependents? 

Applications  for  EADs  made  by  the 
dependents  of  A  and  G  nonimmigrants 
have  been  adjudicated  at  local  Service 
district  offices.  Applications  for  EADs 
made  by  NATO  dependents  have  been 
processed  both  locally  and  by  the 
Vermont  Service  Center.  Each  office  has 
had  its  own  processes  and  procedures. 

Why  is  the  Service  Taking  This  Action? 

Submitting  applications  for  EAD  to 
the  Nebraska  Service  Center  will  allow 
the  Service  to  provide  more  timely  and 
efficient  processing  of  these 
applications.  This  decision  was  made 
after  an  extended  Pilot  Program  in 
which  the  Department  of  State  tDOS), 
and  the  United  States  Mission  to  the 
United  Nations  (USUN),  were  satisfied 
that  the  Nebraska  Service  Center  could 
process  these  applications  in  a  timely 
manner. 

How  Will  A.  G,  and  NATO 
Nonimmigrants  be  Notified  of  This 
Change? 

The  Office  of  Protocol,  DOS  has 
advised  the  diplomatic  commiuiity  of 
these  new  procedures  by  circular 
diplomatic  note.  The  USUN  has  advised 
members  of  the  United  Nations 
diplomatic  coiamunity  in  New  York  of 
these  changes.  NATO's  Supreme  Allied 
Commander,  Atlantic  (SACLANT)  will 
be  notifying  the  NATO  community  of 
this  change. 

When  Will  This  Begin? 

Effiective  August  27, 1998,  requests  for 
EADs  submitted  by  dependents  of  A  and 
G  nonimmigrants  will  be  forwarded 
directly  by  the  DOS,  Office  of  Protocol 
or  the  USUN,  to  the  Nebraska  Service 
Center.  Requests  for  EADs  submitted  by 
dependents  of  NATO  nonimmigrants 
will  be  forwarded  by  NATO  SACLANT 
to  the  Nebraska  Service  Center. 

What  Forms  and  Documents  Have  to  be 
Included  by  A,  G,  and  NATO 
Dependents  When  Submitting  Requests 
for  EAD  Through  the  DOS  and  USUN? 

As  contained  in  Service  regulations  at 
8  CFR  214.2(a)(6)  and  214.2(g)(6),  on  the 
instructions  to  the  Form  1-566,  Inter- 
Agency  Record  of  Individual  Requesting 
Change/ Adjustment  to,  or  from,  A  or  G 
status;  or  Requesting  A,  G  or  NATO 
Dependent  Employment  Authorization, 
Form  1-765,  Application  for 
Employment  Authorization,  and  as 
provided  in  DOS  and  USUN's  circular 
diplomatic  note,  the  following  forms 
and  documents  must  be  submitted  to 
DOS  and  USUN: 

(1)  The  completed  Form  1-566.  and  a 
diplomatic  note  requesting  employment 


authorization,  accompanied  by  the 
employer's  offer  of  employment  when 
required  under  the  terms  of  de  facto 
arrangements  (such  a  statement  must 
identify  the  dependent  byname, 
describe  the  position  and  salary  offered, 
detail  the  duties  of  the  position,  and 
verify  that  the  dependent  possesses  the 
qualifications  of  the  position); 

(2)  A  completed  Form  1-765  signed  by 
the  applicant; 

(3)  Two  color  photographs  with  the 
name  of  the  applicant  and  the  mission 
on  the  back  of  each; 

(4)  A  clear  photocopy  of  the 
applicant's  photograph  as  it  appears  in 
his  or  her  passport,  machine  readable 
visa.  State  Department  identification 
document,  or  other  acceptable  identity 
document  issued  by  the  sending  State  or 
the  United  States  Government;  and 

(5)  A  copy  of  the  Form  1-94,  Arrival 
and  Departure  Record  (front  and  back). 

Application  procedures  for  NATO 
dependents  requesting  EADs  are 
provided  in  the  amended  NATO 
regulation  published  on  Jime  12, 1998, 
in  the  Federal  Register  (Volume  63, 
Number  113,  pages  32113-32117), 
effective  August  12, 1998,  at  8  CFR 
214.2(s)(5),  on  Form  1-765,  and  on  the 
Form  1-566. 

If  requesting  an  extension  or 
reapplying  for  an  EAD,  photocopies  of 
IRS  tax  returns  for  previous  years  that 
the  A,  G,  and  NATO  dependent  worked 
in  the  United  States  must  be  provided. 

The  Nebraska  Service  Center  will 
direct  concerns  regarding  the 
sufficiency  of  an  application  to  the 
embassy  or  international  organization  at 
the  address  in  the  address  block  of  the 
Form  1-765  or,  in  the  case  of  the  United 
Nations  diplomatic  community,  to  the 
USUN,  or  in  the  case  of  NATO 
nonimmigrants,  to  SACLANT. 

Will  There  be  a  Filing  Fee  Required  for 
the  EAD  Application? 

There  is  no  EAD  application  filing  fee 
for  dependents  of  A,  G,  and  NATO 
nonimmigrants. 

Are  Fingerprints  Required  With  the 
EAD  Application? 

Based  on  treaty  and  statutory 
obligations,  fingerprints  are  not  required 
for  dependents  of  A  and  G 
nonimmigrants^  The  submission  of 
fingerprints  is  also  not  required  for 
NATO  dependents  but  is  encouraged  for 
EAD  card  purposes. 

What  is  the  Mailing  Address  for  the 
Nebraska  Service  Center? 

U.S.  INS  Nebraska  Service  Center,  PO 
Box  87526,  Lincohi,  NE,  68501-7526. 
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Dated:  September  9, 1998. 
Doris  Mdasmr, 

Commissioner,  Immiffotion  and 
Naturalization  Service. 
(FR  Doc.  9S-25270  Filed  9-21-98;  8:45  am] 
MLUNQ  CODE  44ie-10-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
InfbmMtfon  Collection  Activities: 
Existing  Collection;  Conwnent  Request 

action:  Extension  of  a  Currently 
Approved  Collection;  National  Prisoner 
Statistics  Midyear  Counts  and  National 
Prisoner  Statistics  Advance  Year-end 
Counts. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collections  listed  below. 
These  proposed  collections  were 
previously  published  in  the  Federal 
Register  cm  April  10, 1998,  allowing  for 
a  60-day  public  comment  period.  Two 
comments  were  received  by  the  Bureau 
of  Justice  Statistics.  Changes  vtere 
performed  where  appropriate. 

The  purpose  (^  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  October  22, 
1998.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and  suggestions  ~ 
from  the  public  and  affected  agencies 
concerning  ihe  proposed  collections  of 
infcHmation  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Overview  of  this  Information  Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 


(2)  Titie  of  the  Forms/CoUections: 
National  Prisoner  Statistics  Midyear 
Counts  and  National  Prisoner  Statistics 
Advance  Year-end  Counts. 

(3)  Agency  form  numbers,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  NPS-IA&B.  Bureau  of  Justice 
Statistics. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Federal,  State,  and  Local  or 
Tribal  Government.  The  National 
Prisoner  Statistics-lA  (midyear 
collection)  provides  information  on  the 
niunber  of  persons  in  State  and  Federal 
correctional  facilities  with  maximiun 
sentences  of  more  than  1  year,  less  than 
1  year,  or  no  sentence.  It  also  reports  on 
racial  composition,  number  of  inmates 
under  age  18,  and  number  of  inmates 
who  were  not  citizens  of  the  United 
States.  The  NPS-lB  (advance  year-end 
collection)  provides  information  on  the 
number  of  inmates  imdN  the 
jurisdiction  and  the  niunber  of  inmates 
under  the  custody  of  Federal  and  State 
authorities,  as  well  as  data  on  prison 
capacity  and  crowding.  No  other  data 
collections  provide  these  counts.  These 
programs  make  it  possible  to  track 
prisoner  growth  at  the  jurisdictional 
level. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  Fifty-two  respondents  each 
take  an  estimated  1  hour  and  15  minutes 
to  complete  the  NPS-lA  for  and  1  hour 
and  30  minutes  to  complete  the  NPS-lB 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection.  One  hundred  forty-three 
annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  copies  of  the 
proposed  information  collection 
instruments  with  instructions,  or 
additional  information,  please  contact 
Mr.  Robert  B.  Briggs.  Clearance  Officer, 
United  States  Department  of  Justice, 
Information  management  and  Security 
staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC  20530. 

Dated:  September  16, 1998. 
Robert  B.  Briggi, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc  98-25222  Filed  9-21-98;  8:45  am] 

MLUNQ  OOOE  4410-1S-4I 


DEPARTMENT  OF  LABOR 
Office  of  tt>e  Secretary 

Submission  for  0MB  Review; 

Comment  Request 

September  15. 1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperworic 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  appHcable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R.  Owen  ((202)  219-5906  ext.  143) 
or  by  E-Mail  to  Owen-ToddOdol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  BLS. 
DM,  ESA,  ETA.  MSHA.  OSHA.  PWBA, 
or  VETS,  Office  of  Management  and 
Budget,  Ro<»n  10235.  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
fipom  the  date  of  this  pubUcation  in  the 
Federal  Register.  The  OMB  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluatetneaccuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quahty.  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the        — 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration!  

Title:  Regulations,  29  CFR  Part  547, 
Requirements  of  a  Bona  Fide  Thrift  or 
Savings  Plan. 

OA^  Number:  1215-0119  (extension). 

Agency  Number  None. 

Frequency:  Recordkeeping  only. 

Affected  Public:  Individuals  or 
households:  Businesses  or  other  fcv- 
profit;  State,  Local  or  Tribal 
Government;  Not-for-profit  institutions. 

Number  of  Respondents:  2.072 
million. 
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Total  Responses:  2.072  million. 

Estimated  Time  per  Respondent: 
Recordkeeping  only. 

Total  Burden  Hours  (recordkeeping): 
1. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Section  7(e)(3)(b)  of  the 
Fair  Labor  Standards  Act  (FLSA) 
permits  the  exclusion  from  an 
employee's  regular  rate  of  pay  for 
payments  on  behalf  of  an  employee  to 
a  bona  fide  thrift  or  savings  plan. 
Regulations  require  that  information 
necessary  to  support  a  thrift  or  saving 
plan's  quali^cations  as  a  bona  fide  plan, 
as  defined  in  the  Fair  Labor  Standards 
Act,  be  maintained  by  employers. 
Regulations,  29  CFR  Part  547  set  forth 
the  requirements  for  a  bona  fide  thrift  or 
savings  plan.  This  recordkeeping 
requirement  enables  investigators  to 
determine  whether  or  not  a  given  thrift 
or  savings  plan  is  in  compliance  with 
the  FLSA. 

Agency:  Employment  Standards 
Administration. 

Title:  Requirements  of  a  Bona  Fide 
Profit-Sharing  Plan  or  Trust. 

OMB  Number:  1215-0122  (extension). 

Agency  Number:  None. 

Frequency:  Recordkeeping  only. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  888,000. 

Estimated  Time  Per  Respondent: 
Recordkeeping  only.  - 

Total  Burden  Hours:  1. 

Total  annualized  capital/startup 
costs:  0. 

Totoy  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Section  7(e)(3)(b)  of  the 
Fair  Labor  Standards  Act  (FLSA) 
permits  the  exclusion  £ram  an 
employee's  regular  rate  of  pay  for 
payments  on  behalf  of  an  employee  to 
a  bona  fide  profit-sharing  plan  or  trust. 
Regulations  require  that  information 
necessary  to  support  a  profit-sharing 
plan  or  trust's  qualifications  as  a  bona 
fide  plan  or  trust,  as  defined  in  the  Fair 
Labor  Standards  Act,  be  maintained  by 
employers.  Regulations  29  CFR  Part  549 
set  forth  the  requirements  for  a  bona 
fide  profit-sharing  plan  or  trust.  This 
recordkeeping  requirement  enables 
investigators  to  determine  whether  or 
not  a  given  profit-sharing  plan  or  trust 
is  in  compliance  with  the  FLSA. 

Agency:  Employment  Standards 
Administration. 

Title:  OFCCP  Complaint  Form. 


OMB  Number:  1215-0131  (extension). 

Agency  Number:  CC-4. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1,150. 

Estimated  Time  Per  Respondent:  1.28 
hours. 

Total  Burden  Hours:  1,472. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $402.50. 

Description:  The  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP) 
administers  three  equal  employment 
opportunity  programs:  Executive  Order 
11246,  as  amended;  Section  503  of  the 
Rehabilitation  Act  dri973,  as  amended; 
and  38  U.S.C.  4212,  the  Vietnam  Era 
Veterans  Readjustment  Assistance  Act. 
These  programs  require  affirmative 
action  by  Federal  contractors  and 
subcontractors  and  prohibit 
discrimination  on  the  basis  of  race, 
color,  sex.  religion,  national  origin, 
disability,  or  veteran  status.  All  three 
programs  give  individuals  the  right  to 
file  complaints.  The  CC-4  Complaint 
Form  is  used  to  file  complaints  under 
all  three  programs.  The  form  is  used  as 
the  first  step  in  the  initiation  of  a 
complaint  investigation. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  of  a 
Representative's  Fee  in  a  Black  Lung 
Claim  Proceeding  Conducted  by  the 
U.S.  Department  of  Labor. 

OMB  Number:  1215-0171  (extension). 

Agency  Number:  CM-972. 

Frequency:  As  needed. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  1,000. 

Estimated  Time  Per  Respondent:  42 
minutes. 

Total  Burden  Hours:  700. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Individuals  filing  for 
benefits  under  the  Black  Lung  Benefits 
Act  may  elect  to  be  represented  or 
assisted  by  an  attorney  or  other 
representative.  The  fee  charged  by  the 
representative  must  be  approved  for 
payment  by  the  Division  of  Coal  Mine 
Worker's  Compensation.  Regulation  20 
CFR  725.365-6  establishes  certain 
information  and  documentation  criteria 
which  must  be  submitted  in  order  for 
the  Program  to  evaluate  the  fee  request. 
This  form  provides  a  standardized 
format  for  submission  of  the  information 
required  by  the  regulation. 


Agency:  Bxireau  of  Labor  Statistics. 

Title:  Consumer  Expenditujre 
Quarterly  Interview  and  Diary  Surveys. 

OMB  Number:  1220-0050  (extension). 

Agency  Number:  CE-301,  CE-302, 
CE-300,  CE-305.  CE-303.  CE-383.  CE- 
801,  CE-802.  CE-803.  CE-880. 

Frequency:  Quarterly  Interview 
Survey  respondents  are  interviewed 
quarterly  for  five  consecutive  quarters 
(four  times  in  any  one  year).  Diary 
Survey  respondents  complete  two 
consecutive  weekly  reports. 

Affected  Public:  Individuals  or 
households.  ^ 

Number  of  Respondents:  18,108. 

Estimated  Time  Per  Respondent:  87.7 
minutes. 

Total  Burden  Hours:  98,779. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Consumer 
Expenditure  Surveys  are  used  to  gather 
information  on  expenditures,  income, 
and  other  related  subjects.  These  data 
are  used  to  periodically  update  the 
national  Consumer  Price  hidex.  In 
addition,  the  data  are  used  by  a  variety 
of  researchers  in  academia,  government 
agencies,  and  the  private  sector.  The 
data  are  collected  firom  national 
probability  sample  of  households 
designed  to  represent  the  total  civilian 
non-institutional  population. 
Todd  R.  Owen. 

Departmental  Clearance  Officer. 
[PR  Doc.  98-25264  Filed  9-21-98;  8:45  am] 

BILUNQ  COOE  461»-4r-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Advisory  Councii  on  Empioyee  Welfare 
and  Pension  Benefit  Plans;  Reopening 
and  Extending  the  Time  for  Receipt  of 
Nominations  for  Vacancies  Until 
October  30, 1998 

Section  512  of  the  Employee 
Retiremrait  Income  Seciirity  Act  of  1974 
(ERISA),  88  Stat.  895,  29  U.S.C.  1142, 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans"  (the 
Coimcil),  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as  , 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employeis  (at 
least  one  of  whom  shall  be 
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representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  each  from  the  Belds 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management  and 
accounting;  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
No  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years.  The  prescribed  duties  of  the 
Council  are  to  advise  the  Secretary  with 
respect  to  the  carry  out  of  his  or  her 
functions  under  ERISA,  and  to  submit  to 
the  Secretary,  or  his  or  her  designee, 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four 
times  each  year,  and  recommendations 
of  the  Council  to  the  Secretary  will  be 
included  in  the  Secretary's  annual 
report  to  the  Congress  on  ERISA. 

The  terms  of  five  members  of  the 
Council  expire  on  November  14, 1998. 
The  groups  or  fields  they  represented 
are  as  follows:  employee  organizations 
(multiemployer  plans),  accounting  field, 
insurance  field,  employers  and  the 
general  public. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 


recommendations  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council,  Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW,  Suite  N-5677, 
Washington,  DC  20210.  This  notice  is 
being  issued  to  reopen  and  further 
extend  the  j)eriod  in  which 
recommendations  can  be  delivered  or 
mailed.  The  new  date  for  receipt  of 
recommendations  is  on  or  before 
October  30, 1998.  Nominations  for  a 
particular  category  of  membership 
should  come  from  organizations  on 
individuals  within  the  category.  A 
summary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination. 

Signed  at  Washington.  DC.  This  16tfa  day 
of  September.  1998. 

Meredith  Miller, 

Deputy  Assistant  Secretary  of  Labor  Pension 

and  Welfare  Benefits  Administration. 

[FR  Doc.  98-25258  Filed  9-21-98;  8:45  amj 

BiUJNQ  COOE  461»-2»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 


Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shovra  below,  not  later  than  October  2, 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  2, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade    , 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Depanment  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C.  this  31st  day  of 
August,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix— Petitions  Instituted  on  08/31/1998 


TA-W 


34,909 
34.910 
34.911 
34,912 
34,913 
34,914 
34,915 
34.916 
34.917 
34.918 
34.919 
34,920 
34,921 
34,922 
34,923 
34,924 
34,925 
34,926 
34,927 
34,928 
34,929 
34,930 
34.931 


Subject  firm  (petitioners) 


Atioskie  Apparel  (Co.) 

American  Bank  Note  (GCIU) 

Etonic  Worldwide  (Co.)  

Dalmatia  Manufacturing  (Co.)  — 
Homemaker  of  Tennessee  (Wkrs) 

Ariee  Home  Fashions  (Wkrs) 

Syntec  Industries  (Co.)  

Donora  Sportswear  (UNITE)  ~...... 

Bristol  Apparel  (UNITE) 

Quality  Garment  (UNITE) 

Fujitsu  Computer  Products  (Wkrs) 

Fruit  of  The  Loom  (Wkrs) 

L.C.  Neely  Drilling  (Co.)  

Zeneca  Specialties  (lUOE) 

Delta  Apparel  (Co.)  

U.S.  Industries  (CWA)  

Windfall  Products  (Wkrs) 

T.W.  Hager  Lumber  Co  (Wkrs)  .... 

Westinghouse  Electric  (Wkrs) 

Lipton  (Co.) 

Allegheny  Ludlum  Steel  (USWA)  . 

Scientific  Atlanta,  Inc  (Wkrs) 

Precise  Polestar  (Wkrs)  


Location 


Ahoskie,  NC 

Philadelphia.  PA 

Richmond.  ME  

Hemdon.  PA  

Athens.  TN  

Houston.  MO 

Rome,  GA 

Donora.  PA  ~ 

Bristol.  TN  

West  Union,  WV  .... 

Hillsboro,  OR 

Bowling  Green.  KY 

Robinson,  IL 

Mt.  Pleasant.  TN  .... 

Washington,  GA 

Glens  Falls,  NY 

St.  Marys,  PA 

Dowagiac.  Ml  

Winston-Salem.  NC 

Flemington.  NJ 

Pittsburgh.  PA 

Norcross.  GA  

State  College,  PA  .. 


Date  of 
petition 


08/13/1998 
07/19/1998 
08/21/1998 
08/18/1998 
08/13/1998 
08/01/1998 
08/17/1998 
08/17/1998 
08/17/1998 
08/17/1998 
08/21/1998 
07/29/1998 
08/18/1998 
08/17/1998 
08/18/1998 
08/21/1998 
08/20/1998 
08/21/1998 
08/17/1998 
08/11/1998 
08/05/1998 
08/20/1998 
08/10/1998 


Product(s) 


ChiWren's  Sportswear. 

Printing  &  Finishing  Currency  for  India. 

Golf  Shoes. 

Children's  Clothes. 

Braided  Rugs. 

Decorative  Pillows. 

Spun  Yam  for  Carpet. 

Men's  and  Ladies'  Top  Coats. 

Ladies'  Sportswear. 

Battling  Suits. 

Tape  Drives. 

Customer  Service  Representatives. 

Cmde  Oil. 

DEPCT  and  DMPCT. 

Sews  Tee  Shirts. 

Lace  and  Tricot  Fabrics. 

-Powder  Metal  Products. 

Lumber. 

Turt)ine  Components. 

Dry  Food  Packaging. 

Stainless  Steel  Sheet  &  Strip. 

Radio  Frequency  Products. 

MoWed  Plastic  Products. 
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Appendix— Petitions  Instituted  on  08/31 /1 99&— Continued 

TA-W 

Sut)ject  fimi  (petitioners) 

Location 

Date  of 
petition 

Product(s) 

34,932 

Crown  Pacific  (Wkrs) 

Bonners  Ferry,  ID  

Wilton,  ME 

Ottawa,  IL 

West  Jordan,  UT 

Nonfood,  MA  

Dallas,  TX  

08/15/1998 
08/21/1998 
08/19/1998 
08/10/1998 
07/28/1998 
08/17/1998 

Lumber. 

34,933 

G.H.  Bass  and  Co  (Co.) 

BWD  Automotive  Corp  (Wkrs)  

Fairchikj  Semiconductor  (Co.) 

Footwear. 

34,934 

Clutches,  Cover,  Driven  Plate  /Vssemblies. 

34,935 

Switches  for  Cellphones,  Cars,  Radios. 

34,936 

Polaroid  Corp  (Wkrs) 

Mot)il  Explor  &  Producttort  (Co.)  

Photo  Cameras  and  Film  Packs. 

34,937 

Crude  Oil  and  Natural  Gas. 

[PR  Doc.  98-25259  Filed  9-21-98;  8:45  am) 

BILUNO  COOE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-34,562;  TA-W-34,562A;  TA-W- 
34,562B 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  10, 1998,  applicable  to  all 
workers  of  Boise  Cascade,  Emmett, 
Idaho.  The  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  at  the  subject  firm's  Cascade. 
Idaho  plant.  The  company  also  reports 
that  worker  separations  will  occur  at  the 
Horseshoe  Bend,  Idaho  facility  when  it 
closes  September  30, 1998.  The  workers 
at  the  Cascade  and  Horseshoe  Bend, 
Idaho  facilities^process  logs  into  green 
lumber  that  is  used  in  the 
manufacturing  of  plywood  and 
softwood  dimensional  lumber.  The 
production  of  green  lumber  at  Boise 
Cascade's  Cascade  and  Horseshoe  Bend. 
Idaho  plants  contribute  to  the 
production  of  plywood  and  softwood 
dimensional  lumber  at  Boise  Cascade's 
Emmett.  Idaho  plant.  Accordingly,  the 


Department  is  amending  the 
certification  to  cover  workers  at  the 
subject  firms'  Cascade  and  Horseshoe 
Bend.  Idaho  plants. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Boise  Cascade  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-34,562  is  hereby  issued  as 
follows: 

All  workers  of  Boise  Cascade,  Emmett, 
Idaho  (TA-W-34,562).  Cascade,  Idaho  (TA- 
W-34,562A)  and  Horseshoe  Bend,  Idaho 
(TA-W-34,562B)  who  became  totally  or 
partially  separated  from  employment  on  or  - 
after  May  5, 1997  through  August  10,  2000 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  D.C.  this  3rd  day  of 
September,  1998. 

Linda  G.  Poole, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[PR  Doc.  98-25261  Filed  9-21-98;  8:45  am] 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigation  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 


Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitions  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  2, 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  2, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Signed  at  Washington.  DC  this  24th  day  of 
August,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX.— Petitions  instituted  on  08/24/1998 


TA-W 

Subject  firm  (petitioners) 

Locatk>n 

Date  of 
petition 

Product(s) 

34,876 

Comlinear  National  (Comp) 

Fort  Collins,  CO  

Gordon,  GA 

Clarence,  MO 

Calilornia,  MO  

Preston.  MS  

Odessa.  TX 

E.  Miami  Lakes.  FL 

Coming,  NY  

08/13/1998 
08/10/1998 
08/07/1998 
08/10/1998 
08/13/1998 
08/20/1998 
08/11/1998 
08/04/1998 

Semiconductors 

34,877 

34,878 

Springs  Industries,  Inc  (Wrks) 

Heatube  Company  (Comp)  

Show  Me  Jackets  Mfg  (Comp) ....™ 

Preston  Glove  Co  (Wrks) 

Infant  Garments  and  Acx^essories. 
Electric  Heating  Elements  for  Appliances. 

.larkPtQ 

34,879 

34,880 

34,881  

Dresser  Oil  Tools  (Wrks) 

B  and  B  Corp.  (Wrks) 

Coming,  Inc  (Wrks)  

Oil  Drilling  Tools  and  Pumps. 

1  ariip^'  !^iit% 

34,882 

34,883 

Specialized  Parts  for  Glass  Production. 
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TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
petitk>n 

Product(s) 

34,884  

Duro  IncNPioneer  Finish  (UNITE)  

Fall  River,  MA  

Brookville,  OH  

Phenix  City,  AL 

Lawrence,  MA 

Konawa,  OK 

Louisville,  KY  

Birmingham,  AL  

Opa  Locka,  FL  

Albuquerque,  NM 

Pittston,  PA  

Miami,  FL  _ 

Nashville,  TN 

08/05/1998 
08/10/1998 
07/24/1998 
07/30/1998 
08/05/1998 
08/12/1998 
08/05/1998 
07/24/1998 
08/06/1998 
08/10/1998 
08/04/1998 
07/30/1998 
08/07/1998 
08/12/1998 
07/24/1998 
08«/1998 
08/12/1998 
07/24/1998 
07/24/1998 
07/24/1998 
08/11/1998 
08/08/1998 
08/17/1998 
08/10/1998 
08/10/1998 

Ladies'  Apparel. 

34,855 

Modem  Industrial  Plastic  (USWA)  

Automotive  Plastic  Parts. 

34  886 

Austin  Aooarel.  Inc  (Como) 

Tee  Shirts. 

34  887 

Maiden  Mills  Industries  (Wrks) 

Fabrics  for  Home  Furnishings  &  Apparel. 
Orthopedic  Supports. 

34  888 

Forbes  Medical.  LLC  (Wrks)  

34  889 

AAF-McQuay  (UAW)  

Air  Filtration  Systems. 

34,890 

Goslin-Binningham  (Wrks)  

AM-Cut  (Wrks) 

Heaters,  Evaporators,  Liquor  Boxes. 

34  891     ^ 

Children's  Sportswear. 

34,892 

Philips  Semiconductors  (Comp) 

Gintex  Ltd  (UNITE)  

Doris  Jay  (Wrks) 

Semiconductor  Wafers. 

34,893 

Ladies'  Gannents. 

34,894 

Ladies'  Dresses  and  Sleepwear. 

34,895 

Genesco,  Inc  (Ccmp) 

Paxar  Woven  Label  (UFCW)  

Western  Boots. 

34,896 

Paterson,  NJ  

Compton,  CA  

Kings  Mountain,  NC  .... 

San  Diego,  CA 

Tualatin,  OR 

Greensburg,  KY 

Danville,  VA  

Berlin,  CT 

Allentown,  PA 

Gottenborg,  NJ 

South  Portland,  ME 

Dawsonville,  GA 

Hendersonvilie,  TN  

Woven  Labels  for  Garments. 

34,897 

Weslock  Brand  Co  (Comp)  

Cablelink  Inc  (Como) 

Residential  Door  Locks. 

34  898 

Molded  and  Flat  Ribbon  Cable. 

34  899 

Matsushita  Television  Co  (Wrks)  

Color  Televisions. 

34,900 

Oki  Semiconductor  Mfg  (Comp) 

Topps  Safety  Apparel  (Wrks) 

Durham  2(X)0  Corp  (Comp)  

DRAM  Memory,  Logk:  Devk«  Circuits. 

34,901  

Men's  Shirts,  Pants,  Vests,  Aprons,  Jack. 

34  902 

Socks,  Slipper  Socks. 

34  903 

EIS  Brake  Div.  of  Mooa  (Como)  

Brake  Hoses. 

34  904 

Pairs  Accessories,  Inc  (UNITE)  

Men's  and  Ladies'  Fashion  Belts. 

34,905 

Gear  Fashions  (Wrks)  

Fairchild  Semiconductor  (Wrks)  

Coats. 

34  906 

Wafer  Semiconductors. 

34  907 

Sweet-Orr  and  Co.,  Inc  (UGWA)  

Men's  and  Boys'  Shirts. 

34  908  

Gtobe  Business  Furniture  (Wrks) 

Offk:8  Furniture. 

[PR  Doc.  98-25260  Filed  9-21-98;  8:45  am] 

BILUNQ  CODE  4610-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program: 
Unemployment  Insurance  Program 
Letter  Interpreting  Federal 
Unemployment  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  (UC)  as 
part  of  its  role  in  the  administration  of 
the  Federal-State  UC  program.  These 
interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 
Security  Agencies.  The  UIPL  described 
below  is  published  in  the  Federal 
Register  in  order  to  inform  the  public. 

UIPL  No.  41-98 

UIPL  No.  41-98  provides  guidance  on 
the  prevailing  conditions  of  work 
requirement  found  in  Section 
3304(a)(5)(B]  of  the  Federal 
Unemployment  Tax  Act.  Since  it  has 
been  30  years  since  the  Department's 
last  issuance  on  this  provision,  the 
Department  is  concerned  that  not  all 
States  remain  aware  of  or  properly 
apply  it.  Therefore.  UIPL  No.  41-98  is 
being  issued  to  advise  States  of  the 


requirements  of  the  prevailing 
conditions  of  work  provision  and  to 
provide  additional  guidance.  Except  for 
the  discussion  of  the  contract  of 
employment,  UIPL  No.  41-98  does  not 
modify  the  Department's  previous 
issuances  on  this  matter,  UCPL  No.  130 
and  UIPL  No.  984,  which  are  also  being 
published  as  attachments  to  UIPL  No. 
41-98. 

Dated:  September  11, 1998. 
Raymond  L.  Bramucd, 

Assistant  Secretary  of  Labor. 

U.  S.  Department  of  Labor 

Employment  and  Training  Administration, 
Washington,  D.C.  20210 

CLASSmCATION:  UI 

CORRESPONDENCE  SYMBOL:  TEUL     . 

DATE:  August  17, 1998. 

DIRECTIVE  :  UNEMPLOYMENT 

INSURANCE  PROGRAM  LETTER  NO. 

41-98 
TO:  ALL  STATE  EMPLOYMENT  SECURITY 

AGENCIES 
FROM:  GRACE  A.  KILBANE,  Director, 

Unemployment  Insurance  Service 
SUBJECT:  Application  of  the  Prevailing 

Conditions  of  Work  Requirement 
RECISSIONS:  None 
EXPIRATION  DATE:  Continuing 

1.  Purpose.  To  remind  States  of  the 
requirements  of  the  prevailing  conditions  of 
work  provision  of  the  Federal 
Unemployment  Tax  Act  (FUTA)  and  to 
provide  additional  guidance. 

2.  References.  Section  3304(a)(5)(B),  FUTA; 
Unemployment  Compensation  Program 


Letter  (UCPL)  No.  1 30;  and  Unemployment 
Insurance  Program  Letter  (UIPL)  No.  984. 

3.  Background.  Section  3304(a)(5)(B), 
FUTA,  requires,  as  a  condition  of  employers 
in  a  State  receiving  credit  against  the  Federal 
unemployment  tax,  that  unemployment 
compensation  (UC)  shall  not  be  denied  to  any 
otherwise  eligible  individual  for  refusing  to 
accept  new  work — 

If  the  wages,  hours,  or  other  conditions  of 
the  work  offered  are  substantially  less 
favorable  to  the  individual  than  those 
prevailing  for  similar  work  in  the  locality; ' 

The  Department  previously  issued 
guidance  on  the  prevailing  conditions 
requirement  in  1947  in  UCPL  130^  and  in 
1968  in  UIPL  No.  984.  Although  both 
issuances  remain  in  effect,  the  Department  is 
concerned  that,  because  they  were  issued  a 
long  time  ago.  not  all  States  remain  aware  of 
them  or  properly  apply  them.  This  concern 
arises  from  several  training  sessions  and 
conferences  where  the  prevailing  conditions 
requirement  was  discussed.  The  Department 
also  learned  of  a  State-conducted  survey  on 
the  prevailing  conditions  requirement  which 
indicated  that  many  States  were  not 
examining  fringe  benefits.  When  the 
Advisory  Council  on  Unemployment 
Compensation  queried  States  on  their 
eligibility  provisions,  it  notably  did  not  ask 
about  the  prevailing  conditions  requirement 


■  Two  other  requirements  exist  in  Section 
3304(b)(S),  FUTA:  UC  may  not  be  denied  for 
refusing  new  work  if  the  position  offered  is  vacant 
due  directly  to  a  strike,  lockout  or  other  labor 
dispute  or  if  "as  a  condition  of  being  employed  the 
individual  would  be  required  to  join  a  company 
union  or  to  resign  &om  or  refrain  from  joining  any 
bona  fide  labor  organization." 

'  UCPL  130  was  later  incorporated  in  the 
Department's  Benefit  Series.  1-BP-l.  BSSin. 
September  1950. 
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and  only  a  few  States  mentioned  that 
requirement  in  their  responses.  Also,  in  the 
30  years  since  the  most  recent  UIPL  was 
issued,  the  labor  market  has  undergone 
signiRcant  changes,  notably  in  the  increase  in 
temporary  workers  and  the  importance  of 
fringe  benefits.  Therefore,  this  UIPL  is  being 
issued. 

Section  4  of  this  UIPL  offers  a  brief 
summary  of  UCPL  130  and  UIPL  984  (both 
attached).  It  also  emphasizes  that  the 
prevailing  conditions  requirement  applies  to 
certain  voluntary  quits  and  clarifies  UIPL 
984 's  discussion  of  a  "contract  of 
employment."  Section  5  discusses  one  aspect 
of  adjudicating  prevailing  conditions  issues. 
Section  6  addresses  a  change  in  the  labor 
market — the  increase  in  temporary  work — 
and  its  relation  to  the  prevailing  conditions 
requirement.  Except  for  the  discussion  of  the 
contract  of  employment,  this  UIPL  does  not 
modify  UCPL  130  or  UIPL  984,  both  of  which 
remain  in  effect. 

This  UIPL  contains  the  minimum 
requirements  States  must  meet  to  conform 
with  the  prevailing  conditions  requirement. 
Nothing  prohibits  States  from  interpreting 
State  law  provisions  implementing  the 
prevailing  conditions  requirement  in  a 
manner  more  favorable  to  the  individual 
worker. 

4.  Discussion. 

a.  In  General.  To  determine  if  the  offered 
work  is  suitable,  States  conduct  a  two-tiered 
analysis.  First,  the  work  must  be  suitable  to 
the  individual  considering  his  or  her 
previous  wage  and  skill  levels.  Whether  the 
work  is  suitable  under  this  test  is  generally 
a  matter  of  State  law.  ^  Second,  the  work 
must  meet  the  requirements  of  Section 
3304(a)(5)(B),  including  the  "prevailing 
conditions  of  work"  requirement.  As 
discussed  below,  the  prevailing  conditions 
requirement  applies  not  only  to  refusals  of 
work,  but  also  to  separations  from 
employment  involving  a  refusal  of  "new 
work."  It  does  not  matter  why  the  individual 
refused  new  work  not  meeting  the  prevailing 
conditions  requirement;  if  the  work  does  not 
meet  the  prevailing  conditions  requirement, 
compensation  may  not  be  denied. 

According  to  UIPL  984.  the  prevailing 
conditions  requirement  is  designed  to  assure 
that  an  individual  cannot  lose  rights  to 
compensation  because  of  a  refusal  of 
substandard  work.  Also  according  to  UIPL 
984,  the  purpose  of  the  requirement  is  to 
prevent,  among  other  things,  depressing  wage 
rates  or  other  working  conditions  to  a  point 
substantially  below  those  prevailing  for 
similar  work  in  the  locality.  The  provision 
requires  a  liberal  construction  to  effectuate 
its  purpose. 

b.  Definition  of  New  Work.  The  prevailing 
conditions  of  work  requirement  applies 
whenever  an  offer  of  "new  work"  is  refused. 
Under  UIPL  984,  "new  work"  includes: 

(1)  An  offer  of  work  to  an  individual  by  an 
employer  with  whom  the  worker  has  never 
had  a  contract  of  employment, 

(2)  An  offier  of  reemployment  to  an 
individual  by  a  previous  employer  with 


'The  exception  is  for  extended  benefits  where 
'.'suitable  work"  must  meet  the  requirements  of 
Section  202(a)(3)(C)  of  the  Federal-State  Extended 
Unemployment  Compensation  Act. 


whom  the  individual  does  not  have  a 
contract  of  employment  at  the  time  the  offer 
is  made,  and 

(3)  An  offer  by  an  individual's  present 
employer  of: 

(a)  Different  duties  from  those  the 
individual  has  agreed  to  perform  in  the 
existing  contract  of  employment;  or 

(b)  Different  terms  or  conditions  of 
employment  from  those  in  the  existing 
contract.* 

UIPL  984  further  provides  that  "an 
attempted  change  in  the  duties,  terms,  or 
conditions  of  the  work,  not  authorized  by  the 
existing  employment  contract,  is  in  effect  a 
termination  of  the  existing  contract  and  the 
offer  of  a  new  contract."  (Emphasis  added.) 
UIPL  984  did  not,  however,  recognize  that,  if 
an  employer  requires  a  contract  providing  for 
constantly  changing  conditions,  then  the 
prevailing  conditions  requirement  would  be 
nullified.  A  conmion-sense  understanding  of 
the  term  "new  work"  includes  performing 
different  work,  even  if  the  employment 
contract  provides  for  performing  such 
different  work.  Further,  by  accepting  this  as 
a  condition  of  obtaining  employment,  the 
individual  would,  in  effect,  be  forced  to 
waive  the  protections  under  the  prevailing 
conditions  requirement  as  a  condition  of 
accepting  a  job.  For  these  reasons,  UIPL  984 
is  supplemented  by  the  following:  No 
contract  granting  the  employer  the  right  to 
change  working  conditions  may  act  as  a  bar 
to  determining  that  "new  work"  exists. 

A  refusal  of  new  work  may  occur  when  the 
individual  is  already  unemployed  or  it  may 
be  the  cause  of  an  individual's  separation 
from  employment.  When  the  refusal  is  the 
cause  of  an  individual's  unemployment. 
States  must  assure  that  issues  adjudicated  as 
"voluntary  quits"  under  State  law  are  also 
adjudicated,  when  appropriate,  under  the 
prevailing  conditions  of  work  requirement. 
An  individual  may  not  be  disqualified  for 
voluntarily  quitting  or  for  refusing  an  offer  of 
otherwise  suitable  work  when  the  new  work 
does  not  meet  the  prevailing  conditions  of 
work  in  the  locality. 

c.  When  States  Must  Investigate  Prevailing 
Conditions.  The  State  has  an  affirmative  duty 
to  assure  an  offer  of  new  work  meets  the 
prevailing  conditions  requirement  before 
denying  UC  if: 

(1)  The  individual  specifically  raises  the 
issue, 

(2)  The  individual  objects  on  any  grounds 
to  the  suitability  of  wages,  hours,  or  other 
offered  conditions  of  new  work,  or 

(3)  Facts  appear  at  any  stage  of  the 
administrative  proceedings  which  put  the 
agency  or  hearing  officer  on  notice  that  the 
conditions  of  the  new  work  might  be 
substantially  less  favorable  to  the  individual 
than  those  prevailing  for  similar  work  in  the 
locality.  % 

To  conduct  a  prevailing  conditions 
inquiry,  States  must  determine  what 
constitutes  "similar  work"  and  "prevailing 
wages,  hours,  or  other  conditions,"  and 
whether  the  offered  work  is  "substantially 
less  favorable"  to  the  particular  claimant 
than  the  prevailing  wages,  hours,  or 
conditions  of  similar  work  in  the  locality. 


''The  basis  for  this  position  is  discussed  in  UIPL 
984. 


d.  Similar  Work.  Under  UCPL  130, 
similarity  of  work  is  determined  by 
examining  the  "operations  performed,  the 
skill,  ability,  and  knowledge  required,  and 
responsibilities  involved."  States  should  not 
rely  on  job  titles  alone,  which  are  sometimes 
misleading.  In  some  occupations  the 
similarity  of  the  work  cuts  across  industry 
lines.  (For  example,  many  accounting 
functions  are  similar  regardless  of  the 
industry.)  The  nature  of  the  services  within 
an  occupation  may  vary  depending  on  the 
degree  of  skill  and  knowledge  required. 
UCPL  130  continues—  "^ 

"[sjimilar  work"  is  basically  a  common 
sense  test  *  *  *.  On  the  one  hand,  the 
comparison  should  not  be  so  broad  as  to 
result,  for  example,  in  the  finding  of  a 
prevailing  wage  which  bears  no  relation  to 
those  generally  paid  for  some  of  the  kinds  of 
work  being  compared.  On  the  other  hand,  the 
distinctions  should  not  be  so  fine  as  to  leave 
no  basis  for  comparison  with  other  work 
done  in  the  locality  *  *  *. 

The  UCPL  goes  on  to  say  that  the  question 
of  what  is  similar  work  should  not  be 
determined  on  the  basis  of  what  constitutes 
conditions  of  work  such  as  the  hours  of 
employment,  the  permanency  of  the  work, 
unionization,  or  bienefits,  since  such  factors 
beg  the  question  at  issue:  what  is  "similar 
work?"  Rather,  the  determination  of  what 
constitutes  similar  work  will  be  made  on  the 
basis  of  the  similarity  of  the  operations 
performed,  the  skill,  ability  and  knowledge 
required,  and  the  responsibilities  involved. 

The  determination  of  similar  work  applies 
to  work  performed  in  the  "locality".  Under 
UCPL  130,  the  locality  consists  of  work  in  the 
competitive  labor  market  area  in  which  the 
conditions  of  work  offered  by  an  employer 
affect  the  conditions  offered  for  similar  work 
by  other  employers  because  they  draw  upon 
the  same  labor  supply.  If  no  similar  work 
exists  in  the  locality,  the  State  may,  but  is  not 
required  to,  examine  work  outside  the 
competitive  labor  market. 

e.  Prevailing  Wages,  Hours  and  Conditions 
of  Employment.  Once  similar  work  is 
identified  for  the  locality,  the  State  must 
focus  on  what  wages  or  hours  are  most 
prevalent  and  what  conditions  are  most 
common  for  similar  work  in  the  locality. 

Under  UCPL  130,  the  phrase  "conditions  of 
work"  refers  to  the  express  and  implied 
provisions  of  the  employment  agreement  and 
the  physical  conditions  under  which  the 
work  is  performed,  as  well  as  conditions  that 
arise  at  work  as  a  result  of  laws  and 
regulations,  such  as  coverage  for  workers' 
compensation.  The  phrase  "conditions  of 
work"  encompasses  fringe  benefits  such  as 
life  and  group  health  insurance;  paid  sick, 
vacation,  and  annual  leave;  provisions  for 
leaves  of  absence  and  holiday  leave; 
pensions,  annuities  and  retirement 
provisions;  and  severance  pay.  It  also  en- 
compasses job  security  and  reemployment 
rights;  training  and  promotion  policies;  wage 
guarantees;  unionization;  grievance 
procedures;  work  rules,  including  health  and 
safety  rules;  medical  and  welfare  programs; 
physical  conditions  such  as  heat,  light  and 
ventilation;  shifts  of  employment;  and 
permanency  of  work. 

States  may  not  disregard  any  of  these 
factors  when  investigating  a  "prevailing 
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conditions"  issue.  An  individual  may  not  be 
denied  UC  for  refusal  of  work  if  the  wages, 
houis,  or  any  other  material  condition  or 
coinpination  of  conditions  of  the  work 
offered  is  substantially  less  favorable  to  the 
individual  than  those  prevailing  in  the 
locality  for  similar  work. 

f.  Substantially  Less  Favorable  to  the 
Individual.  UCPL 130  describes  the  language 
"substantially  less  favorable  to  the 
in^vidual"  as  presenting  a  definite  but  not 
inflexible  standard  based  on  the  conditions 
udder  which  the  greatest  number  of 
employees  in  an  occupation  are  working  in 
the  locality.  It  does  not  preclude  the  denial 
of  benefits  because  of  the  existence  of  minor 
or  purely  technical  differences  that  would 
not  undermine  the  existing  labor  market 
conditions  or  would  not  have  an  appreciable 
adverse  effect  on  the  individual.  In 
borderline  cases  where  it  is  not  clear  whether 
the  difference  is  material  or  the  facts  cannot 
be  precisely  determined,  the  general  rule  of 
liberal  interpretation  of  remedial  legislation 
indicates  that  the  claimant  should  be  given 
the  benefit  of  the  doubt 

In  the  prevailing  conditions  context,  the 
question  is  whether  any  material  condition 
or  combination  of  conditions  render  the  work 
substantially  less  £avorable  to  the  worker 
than  similar  work  in  the  locality.  Factors  to 
be  considered  are  the  actual  conditions  in 
question,  the  extent  of  difference  between  the 
offered  work  and  similar  work,  and  the  effect 
such  differences  have  on  the  worker.  When 
conditions  can  be  converted  into  a  monetary 
value,  these  can  be  compared  as  part  of  the 
wage  package  or  wage  rate.  The  value  to  the 
worker  of  health  insurance,  pension,  paid 
vacations,  and  holidays,  for  example,  is 
readily  ascertainable  and  provides  an 
objective  basis  for  comparing  the  conditions 
of  emplojrment  and  determining  the 
prevailing  labor  standards  and  thus  the 
suitability  of  the  offered  work. 

5.  Adjudicating  a  Prevailing  Conditions 
Issue.  Before  an  individual  is  disqualified 
bom  the  receipt  of  UC  due  to  a  refusal  of 
suitable  work,  the  State  must  determine: 

(1)  That  there  was  a  bona  fide  offer  of 
work; 

(2)  That,  under  State  law,  the  work  is 
suitable  to  the  individual  in  terms  of  the 
individual's  previous  wage  and  skill  levels; 

(3)  That  the  wages,  hours,  and  other 
conditions  of  the  work  were  not  substantially 
less  favorable  to  the  individual  than  those 
prevailing  in  the  locality;  and, 

(4)  That,  under  State  law,  there  was  not 
good  cause  for  refusing  the  offer. 

The  information  needed  to  determine  items 
(1).  (2)  and  (4)  is  usually  readily  available.  As 
a  result,  the  State  may  be  able  to  decide  that 
an  individual  is  eligible  without  adjudicating 
the  often  time-consxuning  prevailing 
conditions  issue.  For  example,  if  the  job  offer 
was  not  bona  fide,  the  work  was  not 
reasonably  suitable  to  the  individual,  or  there 
was  good  cause  for  refusing  work,  then  there 
is  no  need  to  adjudicate  prevailing 
conditions  issues.  Conversely,  if  the  State 
determines  the  individual  would  be 
ineligible  under  any  of  items  (1),  (2)  or  (4), 
then  it  must  adjudicate  any  prevailing 
conditions  issue  before  denying  the 
individual. 


Similarly,  when  the  refusal  of  an  oSsr  of 
new  work  involves  the  application  of  a  ^ 

State's  voluntary  quit  provisions,  there  is  no 
need  to  adjudicate  a  prevailing  conditions 
issue  when  the  individual  is  determined  to 
be  otherwise  eligible.  However,  the  State 
must  adjudicate  any  prevailing  conditions 
issue  before  denying  the  individual. 

6.  Temporary  Work.  Since  UCPL  130  and 
UIPL  984  were  issued,  the  use  of  temporary 
or  contingent  workers  has  greatly  expanded. 
One  of  the  incentives  for  employers  to  use 
temporary  workers  is  that  these  workers 
reduce  employer  costs  since  they  often  do 
not  enjoy  the  wages,  hours,  and  other 
conditions  enjoyed  by  their  permanent 
coimter{>arts.  Temporary  workers  may  be 
ineligible  for  fringe  benefits  and  they  may  not 
be  trained  for  higher-skilled  jobs.  By  avoiding 
the  costs  associated  with  permanent  workers, 
employers  could  be  depressing  precisely 
those  Actors  considered  "prevailing 
conditions"  within  the  FUTA  labor 
standards:  fringe  benefits,  health  insurance, 
promotion  policies,  etc. 

Just  as  it  applies  to  other  refusals  of  work, 
the  prevailing  conditions  requirement 
applies  to  refusals  of  offers  of  temporary 
work.  The  fact  that  the  work  is  temporary 
should  generally  be  sufficient  to  trigger  a 
prevailing  conditions  inquiry.  Also,  as  noted 
in  item  4^.,  "new  work"  may  not  be  limited 
by  an  employment  contract  which  grants  the 
employer  the  right  to  change  employment 
conditions.  Therefore,  a  refusal  of  temporary 
work  in  the  form  of  a  new  assignment  from 
a  temporary  help  firm  is  also  subject  to  the 
prevailing  conditions  requirement. 

As  noted  in  item  4.d.,  what  constitutes 
similar  work  is  not  determined  on  the  basis 
of  the  conditions  of  vioA  such  as  the  hours 
of  employment,  the  permanency  of  the  work, 
or  benefits.  (These  factors  are  considered 
only  after  the  question  of  similar  work  has 
been  decided.)  Accordingly,  temporary  work 
should  not  be  compared  only  to  similar 
temporary  work.  Instead,  it  must  be 
compared  with  all  work,  temporary  and 
permanent,  in  a  similar  occupational 
category. 

Temporary  work  is  not  per  se  unsuitable 
under  the  prevailing  conditions  requirement 
If,  for  example,  the  norm  for  a  particular 
occupation  in  a  locality  is  temporary  work, 
then  temporary  work  is  the  prevailing 
condition  of  such  work.  As  another  example, 
when  temporary  help  firms  are  involved,  an 
individual  so  desiring  may  work 
continuously.  The  State  must  collect  the 
necessary  facts  to  determine  the  specifics  in 
each  case. 

Also,  the  short-term  duration  of  temporary 
work  may  be  a  voluntary  or  favorable 
condition  for  some  individuals.  If  the  State 
establishes  through  fact  finding  that  this  is 
the  case  for  an  individual,  than  the  work 
offiered  is  "not  less  fevorable  to  the 
individual"  than  the  work  prevailing  in  the 
locality. 

7.  Action.  Appropriate  staff,  including 
higher  and  lower  appellate  authorities, 
should  be  provided  with  copies  of  this  UIPL 
Action  should  be  taken  to  assure  that  the 
prevailing  conditions  requirement  is  applied 
as  described  in  this  UIPL.  UIPL  984  and 
UCPL  130. 


B.  InquMn.  Please  direct  inquiries  to  th* 
appropriate  Regional  Office. 
In  Reply  Refer  to  File  No.  13:AS:I 

Federal  Security  Agency.  Social  Security 
Admiuiatration.  Wathinglon  25,  D.C 

Bureau  of  Employment  Security 

January  6, 1947. 

Unemployment  Compensation  Program 
Letter  No.  130 

TO:  ALL  STATE  EMPLOYMENT  SECURITY 
AGENCIES 

Principles  Underiying  the  Prevailing 
Conditions  of  Woric  Standard 

The  attached  statement  of  "Principles 
Underlying  the  Prevailing  Conditions  of 
Work  Standard"  is  an  offshoot  of  the  series 
of  statements  on  the  principles  underlying 
the  major  disqualifications  which  the  Bureau 
has  issued.  The  most  recent,  "Principles 
Underlying  Labor-Dispute  Disqualification." 
was  sent  to  you  in  Unemployment 
Compensation  Program  Letter  No.  124.  The 
others  were  sent  with  Unemployment 
Compensation  Program  Letters  Nos.  101, 103, 
and  107. 

In  "Principles  Underlying  the  Suitable- 
Work  Disqualification"  there  is  a  concise 
discussion  of  the  prevailing  wage  standard, 
pages  7-11.  The  attached  statement  is  a  more 
extended  exploration  of  the  same  field. 
Throughout  the  discussion,  the 
interpretations,  the  applications  of  the  law, 
and  the  suggested  solutions  to  problems  are 
all  based  on  labor-market  patterns,  common 
usage  of  terms  by  employers  and  labor,  and 
upon  the  administrative  need  for  short, 
simple  methods.  Whereas  "Principles 
Underlying  the  Suitable-Work 
Disqualification"  stops  short  of  suggesting 
definite  practical  techniques,  the  present 
statement  tries  to  reach  solutions  which  will 
be  equally  applicable  at  the  local  office  and 
at  the  appeal  levels. 

The  great  need  in  this  field  is  for  usable 
wage  information.  In  the  attached  statement, 
we  have  suggested  a  few  sources.  We  should 
like  to  pass  on  to  other  State  agencies  helpful 
techniques  which  you  might  be  able  to  send 
us  for  use  in  developing  sources  of  data  and 
using  such  data.  We  are  greatly  interested  in 
receiving  not  only  such  devices  and  methods 
as  you  have  found  valuable,  but  any 
comments,  criticisms,  and  suggestions  you 
may  have  concerning  the  attached  statement. 
We  are  here  merely  opening  up  a  field  that 
poses  both  technical  and  adbministrative 
difficulties.  It  is  only  by  pooling  our  mutual 
thinking  that  we  can  hof>e  to  overcome  those 
difficulties.  • 

We  are  sending  extra  copies  of  this  letter 
and  the  attachment  for  distribution  to  the 
api>eals  and  claims  personnel  and  to  other 
interested  personnel.  A  limited  number  of 
additional  copies  are  available  upon  request 

Sincerely  yours, 
R.  G.  Wagenet, 
Director. 
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Principles  Underlying  the  Prevailing 
Conditions  of  Woric  Standard 

Preface 

The  following  study  of  the  prevailing 
conditions  of  work  provisions  in  the  State 
unemployment  compensation  acts  was 
prepared  by  the  technical  staff  of  the  Bureau 
of  Employment  Security.  It  discusses  the 
interpretation  of  these  provisions Jn  the  State 
Acts  and  presents  the  views  which  the 


Interpretation  Service  Section  of  the  Bureau 
believes  most  reasonable. 

In  the  final  analysis,  the  interpretation  of 
the  prevailing  conditions  of  wonc  provisions 
in  the  State  Acts,  if  they  are  to  be  consistent 
with  the  corresponding  provisions  in  the 
Internal  Revenue  Code,  depends  on  the 
meaning  of  the  requirement  in  section  1603 
(a)(5)(B)  of  the  Internal  Revenue  Code,  as 
amended.  The  specific  meaning  of  the 
requirement  in  the  Internal  Revenue  Code  is 
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for  the  determination  of  the  Federal  Security 
Agency.  This  statement  is  an  effort  by  the 
Bureau  of  Employment  Security  to  assist  the 
State  agencies  in  their  administration  of  the 
prevailing  conditions  of  work  provisions, 
which  have  always  presented  many  difficult 
problems. 
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Principles  Underlying  the  Prevailing 
Conditions  of  Work  Standard 

Introduction 

All  of  the  State  unemployment 
compensation  acts  provide  that  benefits  shall 
not  be  denied  an  otnerwise  eligible 
individual  for  refusing  to  accept  new  work 
"if  the  wages,  hours,  or  other  conditions  of 
the  work  are  substantially  less  favorable  to 
the  individual  than  those  prevailing  for 
similar  work  in  the  locality."  This  provision 
in  the  unemployment  compensation  acts  is 
one  of  the  most  difficult  to  administer.  Its 
application  can  best  be  understood  in 
relation  to  the  other  benefit  provisions  in  the 
State  acts. 

General  Benefit  Provisions 

In  order  to  be  eligible  for  benefits  under  the 
State  acts  a  claimant  must  meet  the 
requirements  of  the  law.  Among  other  things 
he  must  be  able  to  work  and  available  for 
work;  that  is,  he  must  be  cturently  in  the 
labor  market.  If  he  does  not  stand  ready, 
willing,  and  able  to  accept  suitable  work 
during  the  week  for  which  he  has  filed  claim, 
he  is  ineligible  for  benefits. 

In  addition,  though  eligible,  the  worker 
may  be  subject  to  denial  of  benefits  if  his 
unemployment  is  due  to  a  labor  dispute,  if 
he  was  discharged  for  misconduct  connected 
with  the  work,  or  if  he  left  his  work 
voluntarily  or  has  refused  suitable  work 
without  good  cause.  Denial  of  benefits  in 
such  cases  follows  on  the  theory  that  the 
worker's  unemployment  is  not  due  to  a  lack 
of  suitable  job  opportunities. 

These  disqualifying  provisions  are  in  the 
nature  of  exceptions  to  the  general  remedial 
purpose  of  the  acts.  They  deny  benefits  only 
if  the  claimant's  action  falls  directly  within 
the  limits  of  the  exception  when  all  the  facts 
and  circumstances  are  considered.  Under 
most  State  laws,  for  example,  the  claimant  is 
subject  to  denial  of  benefits  for  refiising  work 
only  if  the  work  was  suitable  and  he  refused 
it  without  good  cause.  Moreover,  in 
determining  whether  the  work  was  suitable 
for  the  claimant,  most  of  the  State  acts 
specifically  provide  for  coftsideration  of  the 
degree  of  risk  involved  to  his  health,  safety, 
and  morals;  his  physical  fitness  and  prior 
training;  his  experience  and  prior  earnings; 
the  length  of  his  unemployment  and 
prospects  of  securing  local  work  in  his 
customary  occupation;  and  the  distance  of 
the  work  £rom  his  residence. 

The  law  does  not  specify  the  exact  weight 
to  be  given  these  and  any  other 
considerations  which  may  be  relevant  to  the 
determination  because  whether  a  job  is 
suitable  for  a  particular  worker  and  whether 
he  had  good  cause  for  refusing  it  can  only  be 
determined  on  the  basis  of  the  facts  in  the 
case.  Thus,  the  actual  determination  of 


whether  a  claimant  is  subject  to 
disqualification  for  refusal  of  suitable  work 
without  good  cause  is  left  to  the  discretion 
of  those  charged  with  the  administration  of 
the  act.  The  same  is  true  of  the  availability 
provision  and  the  other  general 
disqualification  provisions  in  the  State  acts. 

Mandatory  Labor  Standards 

As  mandatory  minimum  standards, 
however,  all  of  the  State  unemployment 
compensation  laws  in  conformity  with 
section  1603(a)(5)  of  the  Internal  Revenue 
Code,  as  amended,  provide  that  an  otherwise 
eligible  individual  shall  not  be  denied 
benefits  for  refusing  new  work: 

(A)  If  the  position  o^red  is  vacant  due 
directly  to  a  strike,  lockout  or  other  labor 
dispute; 

(B)  If  the  wages,  hours,  or  other  conditions 
of  the  work  offered  are  substantially  less 
favorable  to  the  individual  than  those 
prevailing  for  similar  work  in  the  locality;  or 

(C)  If  as  a  condition  of  being  employed  the 
individual  would  be  required  to  join  a 
company  union  or  to  resign  or  refrain  from 
joining  any  bona  fide  labor  organization. 

These  requirements  have  been  extended  to 
all  refusals  of  work  in  most  of  the  State  acts 
by  providing  that  "notwithstanding  any  other 
provisions  of  this  Act,  no  work  shall  be 
deemed  suitable  and  benefits  shall  not  be 
denied  under  this  Act  to  any  otherwise 
eligible  individual  for  refusing  to  accept  new 
work"  unless  it  meets  these  tluee  conditions. 
Clearly,  "no  work"  is  broader  than  "new 
work"  and  claimants  are  not  subject  to  denial 
of  benefits  for  refusing  a  job  which  does  not 
meet  any  one  of  the  three  conditions  under 
such  a  provision.  Under  some  laws,  the  three 
labor  standards  requirements  and  the  general 
criteria  for  determining  whether  work  is 
suitable  also  apply  to  the  determination  of 
whether  the  claimant  is  subject  to  denial  of 
benefits  for  voluntarily  leaving  work  without 
good  cause. 

Relation  to  General  Benefit  Provisions 

Inasmuch  as  the  labor  standards  provisions 
are  mandatory,  they  impose  a  duty  on  those 
administering  the  State  act  to  assure 
themselves  that  the  work  offered  meets  these 
minimum  standards  before  denying  the 
claimant  benefits  for  refusing  work, 
regardless  of  whether  he  raises  the  issue. 
Inasmuch  as  they  are  minimum  standards, 
they  apply  to  all  denials  of  benefits  for 
refusal  of  ofiiers  of  or  referrals  to  new  work 
regardless  of  his  reasons  for  refusing  the  job.* 


'  Similarly,  as  in  most  States,  where  they  are  not 
limited  to  new  work,  the  labor  standards 
requirements  apply  to  all  denials  of  benefiu  for 
rehisal  of  offers  or  referrals  to  any  work  by  an 
otherwise  eligible  individual,  regardless  of  whether 
he  raises  the  issue  or  of  his  reasons  for  refusing  the 
job. 


If  the  job  is  vacant  as  a  direct  result  of  a  labor 
dispute  it  does  not  matter,  for  example, 
whether  the  claimant  refused  it  on  principle, 
because  he  was  afraid  of  bodily  harm  in 
crossing  the  picket  line,  or  because  the 
employer  wanted  him  to  start  work  on 
Friday,  the  13th.  He  is  not  subject  to  denial 
of  benefits  under  the  suitable  work 
disqualification  in  any  case.  Neither  may  he 
be  held  ineligible  for  benefits  because  he  it 
unwilling  to  accept  work  which  does  not 
meet  these  three  minimum  conditions.  For 
example,  a  punch  press  operator  who  is 
unwilling  to  accept  less  than  $.80  an  hour 
may  not  be  held  ineligible  for  that  reason  if 
lower  wages  would  be  substantially  less 
favorable  than  those  prevailing  in  the  locality 
for  such  work. 

The  labor  standards  provisions  refate 
primarily  to  the  conditions  on  the  job  as 
compared  with  conditions  in  like  jobs  and 
the  maimer  in  which  they  would  affect  the 
claimant  The  availability  and  suitable  work 
provisions,  on  the  other  hand,  turn  primarily 
on  the  nature  of  the  work  and  the  claimant's 
qualifications,  circumstances,  and  prospects. 
Thus  work  which  meets  the  labor  standards 
provisions  may  not  satisfy  the  suitable  work 
criteria  and  may  not  be  work  which  the 
claimant  need  stand  ready  to  accept  For 
example,  a  job  as  stenographer  though  it 
meets  the  labor  standards  requirements  is  not 
suitable  for  a  file  clerk  who  caimot  type  and 
take  shorthand.  Similarly,  a  job  as  a  cook's 
helper  which  pays  prevailing  wages  for  such 
work  is  not  suitable  for  an  assistant  chef  who 
has  been  earning  S60  a  week  and  has 
prospects  of  earning  as  much  again.  Unless 
the  work  satisfies  both  the  suitable  work 
criteria  and  the  labor  standards  requirements, 
the  claimant  is  not  subject  to  disqualification 
for  refusing  it  and  is  not  ineligible  for 
benefits  if  he  is  available  for  a  substantial 
amount  of  other  work  which  is  suitable  for 
him. 

Purpose  of  the  Standards 

Of  the  three  labor  standards  requirements, 
the  first  which  prevents  denial  of  benefits  for 
refusal  of  work  if  the  job  offered  is  vacant 
due  directly  to  a  labor  dispute,  was  designed 
to  preserve  the  neutrality  of  the  State  agency 
in  labor  disputes.  The  third,  which  prevents 
denial  of  benefits  if  the  worker  as  a  condition 
of  being  employed  is  required  to  join  a 
company  union  or  resign  from  or  refrain  from 
joining  a  bona  fide  labor  organization,  was 
designed  to  deter  any  effort  to  use 
unemployment  compensation  to  impede  or 
destroy  labor  organizations.  The  second, 
which  prevents  denial  of  benefits  if  the 
wages,  hoiurs,  or  other  conditions  are 
substantially  less  favorable  to  the  individual 
than  those  prevailing  for  similar  work  in  the 
locality,  was  designed  to  prevent  the 
unemployment  compensation  system  from 
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exerting  downward  pressure  on  existing 
labor  standards.  It  was  not  intended  to 
increase  wages  or  improve  the  conditions 
under  which  workers  are  employed,  but  to 
prevent  any  compulsion  upon  workers, 
through  denial  of  benefits,  to  accept  wotk 
under  less  favorable  conditions  than  those 
generally  to  be  obtained  in  the  locality  for 
such  work. 

Order  of  Discussion 

It  is  with  this  second  labor  standard 
requirement  that  we  are  concerned  in  the 
succeeding  discussion.  The  key  words  and 
phrases  in  this  requirement  are:  "similar 
work,"  "locality,"  "prevailing," 
"substantially  less  favorable  to  the 
individual,"  and  "wages,  hours  or  other 
conditions  of  work."  The  interpretation  given 
these  phrases  and  the  manner  in  which  they 
are  applied  in  each  case  determine  whether 
the  purpose  intended  will  be  achieved.  Each 
of  these  words  and  phrases  will  be  discussed 
in  txim.  Inasmuch  as  the  requirement  is 
intended  to  reflect  labor  market  conditions, 
their  interpretation  should  be  based  on 
existing  labor  market  patterns  and  usage  and 
they  will  be  considered  in  that  light. 

Similar  Work 

Similarity  of  work  can  best  be  judged  on 
the  basis  customarily  used  by  employers  and 
employees  as  a  result  of  industrial 
experience:  by  occupation  and  grade  of  skill. 
As  used  in  prior  legislatipn,  "similar  work" 
has  in  feet  been  held  to  mean  work  in  the 
same  trade  or  occupation.  Superficially  this 
would  seem  to  mean  that  a  job  is  to  be 
compared  with  others  known  by  the  same 
title. 

However,  job  titles  are  sometimes 
misleading.  Different  occupation  and  grade 
designations  are  often  used  in  different 
establishments  for  the  same  work. 
Conversely,  the  same  titles  are  sometimes 
used  for  different  kinds  of  work.  The  actual 
comparison  of  jobs  must  therefore  be  made 
on  the  basis  of  the  similarity  of  the  work  done 
without  regard  to  title:  that  is,  the  similarity 
of  the  operations  perforated,  the  skill,  ability 
and  knowledge  required,  and  the 
responsibilities  involved. 

Industry  Relationships 

In  some  occupations  the  similarity  of  work 
cuts  across  industry  lines  and  the  differences 
in  the  manner  in  which  the  work  is  done  are 
relatively  minor.  Bookkeepers  and  boiler 
operators,  for  example,  are  likely  to  do  much 
the  same  kind  of  work  whether  employed  by 
a  grain  elevator  company,  a  manufecturing 
concern  or  a  retail  clothing  establishment. 
Either  would  be  hired  by  establishments  in 
almost  any  industry  providing  they  had  the 
necessary  experience  with  the  particular 
bookkeeping  system  or  the  heating  plant  in 
use  and  the  required  degree  of  skill.  This 
essential  similarity  of  work  which  cuts  across 
industrial  lines  is  generally  true  of  most 
office,  janitorial  and  clerical  occupations  and 
to  some  degree  of  unskilled  common  labor. 

In  most  occupations,  on  the  other  hand, 
there  is  likely  to  be  considerable  variation  in 
the  work  done  in  different  industries,  in  parts 
of  industries  or  even  in  particular  types  of 
establishment  within  an  industry.  There  are 
marked  diffierences,  for  example,  in  the  work 


of  a  glazier  in  the  construction  industry  and 
one  in  the  automobile  or  the  furniture 
industry;  and  within  the  furniture  industry 
between  the  work  of  a  glazier  on  wooden 
fumitiue  and  one  who  works  on  metal 
furniture.  Similar  differences  exist  in  the 
nature  of  the  work  done  by  a  waiter  in  a 
"greasy  spoon"  and  one  in  a  hotel  dining 
room  and  between  the  work  of  a  dress 
saleswoman  in  a  bargain  basement  and  a 
sales  person  in  a  dress  salon.  Thus  even 
where  there  is  an  essential  similarity, 
differences  in  the  nature  of  the  tools  used,  in 
the  size  and  quality  of  the  material  worked 
on,  or  in  the  clientele  to  be  served,  may 
create  characteristic  differences  in  the  work 
which  are  important  to  both  employers  and 
employees.  Such  diffierences  are  generally  to 
be  found  in  the  mass-production-process  and 
service  occupations. 

Skill  Grade 

The  nature  of  the  services  rendered  may 
also  be  differentiated  within  an  occupational 
category  by  the  degree  of  skill  and  knowledge 
required.  The  work  of  a  head  bookkeeper  in 
a  large  concern  who  sets  up  the  bookkeeping 
system  and  assumes  responsibility  for  it,  is 
clearly  difiierent  from  that  of  a  bookkeeper  in 
charge  of  "accounts  payable"  or  a  posting 
clerk  in  the  department.  These  differences 
are  reflected  in  the  wages  and  other 
conditions  in  their  respective  emplojnnents. 
The  work  of  a  regular  sales  person  who  must 
have  a  thorough  knowledge  of  the 
merchandise  and  who  assumes  responsibility 
for  the  stock  is  likewise  to  be  distinguished 
from  that  of  a  rush-hour  or  counter  clerk  who 
is  not  required  to  have  any  specialized 
knowledge  or  who  only  accepts  payment  for 
articles  selected  by  the  customer. 

The  degree  of  distinction  made  within  an 
occupation  requiring  the  same  basic  skills 
depends  to  some  extent  on  the  degree  to 
which  the  occupation  is  concentrated  in  the 
area.  Where  there  is  a  heavy  concentration, 
the  workers  become  highly  specialized  and 
employers  seek  such  sp>ecialization.  As  a 
result,  minor  differences  in  the  work  done 
are  conmionly  recognized  both  on  the  job  and 
in  the  hiring  process. 

On  the  other  hand,  the  feet  that  "similar" 
makes  allowance  for  some  difference  though 
it  implies  a  marked  resemblance  must  also  be 
given  weight.  Too  fine  a  distinction  is  likely 
to  result  in  a  comparison  of  identical  rather 
than  similar  work.  Generally,  distinctions 
should  be  made  within  an  occupation  only 
when  important  differences  in  the 
performance  of  the  job  outweigh  the  essential 
similarity  of  the  work. 

In  skilled  trades  a  number  of  long- 
established  and  commonly  recognized  grades 
such  as  learners,  apprentices,  and 
journeymen  will  usually  be  found.  There 
may  also  be  special  groups  such  as 
handicapped  or  superannuated  workers 
which  must  be  taken  into  account  where 
there  are  actual  differences  in  the  tasks 
performed  and  the  speed  and  skill  required. 
However,  the  work  should  not  be 
distinguished  on  the  basis  of  the  kind  of 
individual  ordinarily  hired  for  the  job,  since 
it  is  the  woric  and  not  the  worker  which  is 
to  be  compared  under  the  law. 


Basis  of  Determination 

In  conclusion,  "similar  work"  is  basically 
a  conmion  sense  test.  The  degree  of  similarity 
required  in  any  particular  instance  should  be 
calculated  to  carry  out  the  general  purpose 
and  spirit  of  the  proviso.  On  the  one  hand 
the  comparison  should  not  be  so  broad  as  to 
result,  for  example,  in  the  finding  of  a 
prevailing  wage  which  bears  no  relation  to 
those  generally  p>aid  for  some  of  the  kinds  of 
work  being  compared.  On  the  other  hand,  the 
distinctions  should  not  be  so  fine  as  to  leave 
no  basis  for  comparison  with  other  work 
done  in  the  locality  and  thus  make 
meaningless  the  determination  of  the 
"conditions  prevailing"  for  comparable  work. 
Neither  should  the  question  of  what  is 
similar  work  be  determined  on  the  basis  of 
other  fectors  which  are  conditions  of  work 
within  the  meaning  of  the  provisions,  as  for 
example,  the  hours  of  employment,  the 
permanency  of  the  work,  unionization,  or 
vacation,  sickness,  and  retirement  benefits. 
These  other  fectors  must  be  considered,  but 
only  after  the  question  of  what  is  similar 
work  is  decided.  If  they  were  considered  in 
determining  what  is  similar  work,  such 
considerations  would  beg  the  very  question 
at  issue:  what  conditioia  generally  prevail  for 
similar  work? 

Sources  of  Information 

The  determination  of  what  constitutes 
similar  work  is  not  difficult  in  occupations 
which  have  long  been  subject  to  union 
agreement.  As  a  result  of  collective 
bargaining,  the  occupational  duties  and  skill 
grades  covered  by  agreement  are  usually  well 
defined.  Moreover,  inasmuch  as  the 
definitions  are  based  on  industrial 
experience  and  the  customs  of  the  trade,  they 
are  applicable  to  nonunion  as  well  as  union 
work  in  the  locality. 

In  occupations  and  localities  where  the 
work  in  question  has  not  been  defined  by 
mutual  agreement  between  employers  and 
employees,  it  is  necessary  to  look  to  other 
soiirces.  Guidance  may  also  be  derived  from 
the  job  definitions  and  classification 
practices  used  by  State  and  Federal  agencies 
responsible  for  wage  and  hour  data  or  the 
enforcement  of  minimum  standards  for 
various  occuptations,  the  employment 
service,  employer  groups,  labor  organizations 
and  the  claimant's  own  experience.  In  the 
absence  of  such  guidance  a  good  general  test 
of  the  similarity  of  the  work  is  whether  the 
duties  and  the  skills  required  are  sufficiently 
the  same  so  that  the  workers  employed  in 
each  of  the  jobs  being  compared  could 
readily  perform  any^f  the  others. 

Locality 

"Locality"  like  "similar  work"  is  a 
somewhat  indefinite  tenn.  Apart  from  any 
special  reference  to  a  particular  place  it 
means  only  a  relatively  limited  geographic 
area.  As  used  in  the  labor  standards 
provisions  it  is  an  integral  part  of  the  concept 
of  "the  conditions  prevailing  for  similar' 
work."  But  while  it  is  clear  from  the  context 
that  the  conditions  offered  are  to  be 
compared  with  the  conditions  for  similar 
work  in  the  locality  where  the  work  is  to  be 
done,  the  nature  and  size  of  the  area  are  not 
defined. 
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Arbitrary  Definition 

At  first  glance  the  use  of  arbitrary  area 
limits  such  as  city  or  county  lines  may 
appear  persuasive  because  it  seems  easy  to 
administer.  Support  for  such  interpretation  is 
to  be  found  in  the  public  construction 
statutes  in  which  the  area  for  comparison  of 
wages  paid  for  similar  work  is  generally 
defined  as  the  State  or  civil  division  in  which 
the  work  is  to  be  performed.  The  phrase 
"immediate  vicinity"  in  the  Congressional 
Act  of  1862  governing  the  wage  rates  of 
.  unclassified  navy  yard  employees  has 
likewise  been  interpreted  in  tenns  of  a  50- 
mile  radius  about  the  yard. 

These  definitions  were  adopted  in  large 
part  to  meet  court  objections  to  the  use  of  so 
indefinite  a  term  as  "locality"  where  penal 
provisions  are  involved.  This  objection  does 
not  apply  to  the  unemployment 
compensation  laws  nor  is  the  same  usage 
applicable.  Unlike  the  public  construction 
acts  the  unemployment  compensation  laws 
are  not  penal  statutes.  Unlike  the  Navy  Yard 
Act,  they  do  not  deal  with  only  one  type  of 
industry  which  is  ordinarily  concentrated  in 
urban  districts.  Unemployment 
compensation  agencies  have  occasion  to  deal 
with  almost  every  kind  of  industry  and  with 
a  variety  of  occupations,  skilled  and 
unskilled,  organized  and  unorganized,  which 
center  in  areas  of  varying  size. 

Defining  "locality"  by  some  arbitrary 
device  such  as  city  and  county  lines  or  a  50- 
mile  radius  about  the  establishment,  without 
regard  to  the  labor  market  pattern  of  the 
occupation,  will  in  many  instances  fail  to 
effect  the  intfent  of  the  prevailing  conditions 
provisions.  In  some  cases  the  area  will  be  too 
large.  In  others,  too  small.  If  it  is  too  large, 
it  is  likely  to  include  more  than  one  area  of 
concentration  for  the  same  kind  of  work.  In 
such  cases,  generalization  of  the  conditions 
prevailing  in  several  different  areas  of 
concentration  is  not  likely  to  reflect  the 
conditions  actually  to  be  obtained  in  any  one 
of  them.  Similarly,  if  the  limits  are  too 
narrow,  the  determination  will  reflect 
conditions  prevailing  in  only  part  of  the  area 
in  which  those  attached  to  the  occupation 
ordinarily  seek  employment. 

Competitive  Labor  Market  Area 

Results  in  better  accord  with  the  purpose 
of  the  labor  standards  provisions  can  be 
achieved  by  interpreting  "locality"  in  terms 
of  the  area  of  immediate  labor  market 
competition  for  similar  work.  It  is  the 
variation  in  wages  and  other  conditions  in 
their  customary  occupation  within  the 
competitive  labor  market  area  in  which  they 
normally  expect  to  obtain  employment  which 
immediately  affects  workers.  Accordingly, 
"locality"  as  used  in  the  labor  standards 
provisions  in  the  Internal  Revenue  Code  and 
the  State  unemployment  compensation  acts 
may  be  defined  as  the  competitive  labor 
market  area  in  which  the  conditions  of  work 
offered  by  an  establishment  affect  the 
conditions  offered  for  similar  work  by  other 
establishments  because  they  draw  upon  the 
same  labor  supply.  The  term  "area"  as  used 
in  section  103.50  of  the  Wisconsin  statutes 
which  provides  that  the  hours  of  work  on 
public  highway  projects  shallbe  no  longer 
than  those  prevailing  for  such  work  in  the 


area  is  similarly  defined  as  the  locality  from 
which  labor  for  any  project  within  such  area 
would  normally  be  secured.  Definition  of 
locality  in  terms  of  the  competitive  labor 
market  area  is  also  in  accord  with  the 
practice  of  most  unemployment 
compensation  agencies  insofar  as  can  be 
discerned  from  the  administrative  decisions. 

Basic  Considerations 

In  establishing  the  competitive  labor 
market  locality  for  an  occupation  the 
dominant  considerations  are  the  location  of 
the  establishments  employing  similar 
services,  the  area  from  which  (regardless  of 
civil  and  political  boundaries)  workers  are 
normally  drawn  to  supply  the  needs  of  these 
establishments,  the  commuting  practices  and 
ease  of  transportation  in  the  area,  and  the 
customary  migration  pattern  of  the  workers 
in  the  occupation. 

Urban  Occupations 

Because  most  industries  tend  to  cluster  in 
towns  and  cities,  urban  and  metropolitan 
districts,  including  the  suburbs  and  outlying 
area  within  ordinary  commuting  distance, 
generally  constitute  the  locality  for  most 
industrial  occupations.  In  some  places  two  or 
three  nearby  communities  with  similar 
industrial  activities  may  constitute  a  single 
locality  for  many  occupations.  Mill  or  mining 
communities  in  which  the  companies  draw 
their  employees  from  the  surrounding 
territory  in  competition  with  each  other  are 
a  good  example.  Similarly,  heavy 
industrialized  urban  districts  such  as  the  San 
Francisco  Bay  area  in  which  there  are  a 
number  of  communities  within  easy 
transportation  distance  of  each  other  may 
constitute  a  single  locality  for  occupations 
common  to  the  entire  area. 

An  extensive  urban  or  metropolitan  district 
may  on  the  other  hand  encompass  several 
localities  for  occupations  in  which  the 
workers  do  not  move  fr'eely  from  one 
community  to  another.  The  San  Francisco 
Bay  area,  for  example,  apparently 
«ncompasses  several  diflferent  labor  markets 
for  domestic  work  in  which  difiierenl 
conditions  may  prevail  because  there  is  no 
direct  competition  for  labor  among 
employers  or  between  those  seeking  such 
work  in  different  communities.  The  same 
situation  probably  exists  in  other  large  urban 
districts  such  as  the  Chicago  or  New  York 
Metropolitan  areas  and  in  many  other  fields 
of  employment.  To  take  an  extreme  example, 
the  competitive  labor  market  for  pinboys  in 
neighborhood  bowling  alleys  may  be  no 
wider  than  several  square  city  blocks. 
However,  whether  there  is  one  or  several 
labor  market  localities  in  an  urban  district  for 
an  occupation  will  vary  from  one  place  to 
another  with  the  size  of  the  district,  the 
location  of  the  establishments  employing 
such  services,  the  nature  and  customs  of  the 
industry  and  the  conunuting  practices  of  the 
workers  in  the  occupation. 

The  difference  between  determining  the 
extent  of  the  competitive  labor  market 
locality  for  similar  work  and  determining 
whether  the  job  a  claimant  was  offered  is 
within  reasonable  travel  distance  from  his 
home  is  discussed  below  under  the  heading 
"Distance  to  Work." 


Interurban  and  Eural  Occupations 

The  competitive  labor  market  for  some 
kinds  of  work  is  not  limited  to  urban  districts 
and  may  encompass  more  extensive  areas.  In 
the  logging  occupations,  for  example,  the 
entire  lumbering  region  in  which  an  offer  of 
better  wages  by  one  of  the  operating 
companies  at  the  beginning  of  a  season 
would  draw  off  workers  from  the  other 
camps  or  cause  them  to  improve  their 
conditions  to  meet  the  competition — would 
constitute  the  competitive  labor  market  area. 
Similarly,  the  area  in  which  structural  steel 
workers  or  stone  cutters  ordinarily  move 
frtjm  job  to  job  and  from  the  contracting  __ 
companies  ordinarily  recruit  such  workers 
may  be  regional  or  even  Nationwide. 

Like  variations  are  to  be  found  in 
agricultural  occupations.  Thus,  the 
immediate  competitive  labor  market  area  for 
canning  occupations  would  usually  be  more 
limited  than  that  for  field  hands,  while  the 
customary  migration  pattern  for  the  fruit  and 
vegetable  pickers  involved  will  usually  be 
more  extensive.  To  follow  the  parallel 
further,  while  the  competitive  labor  market 
area  for  poultry  farm  hands  may  be  smaller 
than  that  for  dairy  hands  in  some  places,  the 
reverse  may  be  true  in  other  parts  of  the 
country  where  the  poultry  industry  is  more 
widespread  and  dairy  farms  are  not  clustered 
over  large  areas  but  scattered  in  small  groups. 

Distance  to  Work 

The  size  of  the  labor  market  locality  should 
not  be  confused  with  the  distance  a  claimant 
can  reasonably  be  expected  to  travel  to  work. 
The  first  turns  on  the  nature  of  the 
occupation  and  the  economic  character  of  the 
area.  The  second  depends  on  where  the 
claimant  lives,  his  circumstances  and  past 
work  history.  The  two  have  little  relation  to 
each  other.  In  lai;ge  labor  market  areas,  for 
example,  the  distance  from  one  end  to  the 
other  may  be  greater  than  a  claimant  can 
reasonably  be  expected  to  travel  to  and  from 
worL  Where  the  labor  market  area  for  the 
occupation  is  very  small,  on  the  other  hand, 
it  may  be  reasonable  in  view  of 
transportation  facilities  to  expect  claimants 
to  travel  outside  the  labor  market  area.  Some 
claimants  may  live  far  from  the  locality  in 
which  the  job  is  offiered.  Some  may  have 
good  cause  for  refusing  jobs  beyond  the 
immediate  vicinity  of  their  homes.  Others 
can  reasonably  be  expected  to  commute  a 
considerable  distance  In  view  of  their  past 
work  histories  and  present  circumstances. 
Regardless  of  the  claimant's  situation, 
however,  the  labor  market  locality  in  which 
offered  work  is  compared  with  similar  work 
to  determine  the  conditions  prevailing  for  the 
occupation  remains  the  same. 

Determination  and  Sources  of  Information 

There  are  no  hard  and  fast  rules  for 
determining  the  locality  for  an  occupation 
except  that  all  of  the  factors  which  enter  into 
the  labor  market  pattern  for  such  work 
should  be  considered  in  making  the 
determination.  A  working  knowledge  of  the 
nature  of  the  occupation  and  the  industries 
and  kinds  of  establishments  which  employ 
such  workers  will  usually  be  sufficient  to 
indicate  the  relative  size  and  general  outline 
of  the  area.  Information  avail^le  from  other 
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agencies  and  groups  which  have  occasion  to 
deal  with  the  same  problems  and  the  means 
to  conduct  a  more  complete  study  will  also 
prove  useful.  In  cases  where  the  inclusion  or 
exclusion  of  borderline  districts  or 
establishments  would  result  in  a 
substantially  different  determination,  expert 
opinion  and  more  thorough  investigation 
may  be  necessary.  Once  the  locality  for  the 
occupation  has  been  determined,  however,  it 
can  be  applied  in  all  future  cases  involving 
ofliers  of  similar  work  within  the  area,  unless 
substantial  changes  in  the  industrial  pattern 
of  the  area  or  the  occupation  become 
apparent. 

Prevailing 

Meaning 

While  the  prevailing  standard  was  not 
applied  to  all  conditions  of  work  in  earlier 
legislation,  the  standard  has  had  long  and 
extensive  statutory  use.  As  applied  to  wage 
rates,  its  meaning  was  relatively  well  settled 
by  administrative  practice  and  court 
decisions  prior  to  the  enactment  of  the 
unemployment  compensation  laws.  It  may  be 
assumed  that  those  who  framed  the 
unemployment  compensation  acts  were 
familiar  with  the  legislative  and  court  history 
of  the  standard.  In  the  absence  of  evidence 
to  the  contrary,  or  of  usage  more  appropriate 
to  the  intent  of  the  provision,  the  standard  in 
the  unemployment  compensation  laws  may 
therefore  be  construed  on  analogy  to 
generally  accepted  usage  under  the 
prevailing  wage  provisions  in  prior 
legislation. 

Under  the  earlier  public  construction 
statutes  it  has  generally  been  accepted  that 
the  prevailing  rate  of  wages  means  one 
specific  rate  for  a  given  occupation  in  a  given 
locality  and  not  a  number  of  rates  all  of 
which  are  prevailing.  The  prevailing 
minimum  wage  requirement  in  the  Walsh- 
Healey  Act  of  1936,  though  it  presents  a 
somewhat  different  standard,  has  likewise 
been  interpreted  to  mean  a  single  monetary 
figure  in  accordance  with  prior  usage.  It  has 
also  been  generally  accepted  that 
"prevailing"  means  the  most  outstanding  or 
commonly-paid  rate,  and  that  the  prevailing 
rate  of  wages  for  a  given  occupation  and 
locality  is  a  fact  and  its  ascertainment  a 
matter  of  investigation. 

It  may  therefore  be  said  as  to  each  of 
different  conditions  of  work  to  which  the 
standard  applies  under  the  unemployment 
compensation  acts:  (1)  that  a  specific 
condition  of  work  is  implied  in  each  instance 
and  not,  for  example,  a  range  of  wages  or 
hours;  (2)  that  the  prevailing  condition  is  that 
which  most  commonly  obtains  in  the  locality 
for  similar  work;  and  (3)  that  the 
determination  of  the  prevailing  condition  is 
a  matter  of  investigation. 

Number  of  Employers  vs.  Number  of 
Employees 

From  time  to  time  there  has  been  some 
question  as  to  whether  the  prevailing 
standard  in  the  unemployment  compensation 
acts  is  to  be  applied  in  terms  of  the 
conditions  under  which  the  largest  number 
of  workers  are  employed  or  in  terms  of  the 
conditions  offered  by  the  greatest  number  of 
employers.  In  some  instances  the  conditions 


of  work  offered  by  the  greatest  number  of 
employers  has  apparently  been  used  because 
the  information  could  more  readily  be 
obtained  in  that  form.  Where  all  the 
establishments  involved  are  about  the  same 
size  so  that  the  greatest  number  of  workers 
in  the  occupation  are  necessarily  employed 
by  the  greatest  number  of  employers,  the 
result  is  much  the  same  whichever  test  is 
used,  if  all  the  workers  in  the  same 
establishment  are  employed  under  the  same 
conditions.  However,  where  the 
establishments  are  not  the  same  size  or  the 
conditions  within  the  establishments  vary, 
the  results  are  likely  to  differ  widely 
depending  on  whether  the  test  used  is  the 
conditions  under  which  the  largest  number 
of  workers  are  employed  or  the  conditions 
offered  by  the  greatest  number  of  employers. 

This  issue  has  not  apparently  arisen  under 
other  laws.  Under  the  public  construction 
statutes,  for  example,  the  prevailing  standard 
has  customarily  been  applied  in  terms  of  the 
rate  paid  the  largest  number  of  workers. 
Justification  for  this  usage  under  the 
unemployment  comp>ensation  acts  is  also  to 
be  found  in  the  traditional  use  of  the  terms 
"prevailing  wages"  and  "prevailing 
conditions  of  work"  by  economists  and  other 
social  scientists  as  meaning  the  wages  and 
other  conditions  under  which  the  largest 
number  of  workers  are  employed.  The  chief 
merit  of  using  the  largest  number  of  workers 
lies,  however,  in  the  fact  that  it  sets  up  the 
standard  most  consonant  with  the  purpose  of 
the  prevailing  conditions  of  work  provisions.. 
This  can  best  be  illustrated  in  terms  of  wages 
since  that  is  generally  the  most  important 
factor  in  the  employment  relation. 

The  upward  or  downward  pressure  which 
an  employer  exercises  on  the  conditions 
offered  for  similar  work  in  the  competitive 
labor  market  locality  is  directly  related  to  the 
number  of  workers  he  employs.  An  offer  of 
better  wages  by  a  large  establishment  which 
employs  several  hundred  welders  will  draw 
such  workers  from  almost  every 
establishment  in  the  locality  which  pays  less. 
Moreover,  it  will  force  employers  who  pay 
less  to  increase  their  wages  if  they  wish  to 
retain  their  employees  and  attract  new 
workers.  A  similar  increase  in  the  wages 
offered  by  a  shop  which  employs  two  or 
three  welders  will  have  little  if  any  effect  on 
the  general  level  of  wages  in  the  occupation. 
Conversely,  a  cut  in  wages  by  a  lai;ge 
establishment  is  likely  to  result  in  a 
reduction  in  the  wages  paid  by  other 
employers,  while  a  similar  decrease  by  a 
single  small  employer  will  have  little  effect 
on  existing  rates. 

In  other  words,  it  is  not  the  number  of 
employers  or  how  many  different  rates  are 
paid  but  the  number  of  jobs  at  each  rate  and 
level  of  wages  which  directly  affects  the 
individual  worker's  position  in  the  labor 
market.  By  establishing  the  prevailing  wage 
on  the  basis  of  the  emiount  paid  the  largest 
number  of  workers,  existing  conditions  in  the 
labor  market  are,  therefore,  more  truly 
reflected.  Moreover,  because  each  rate  is 
weighted  in  proportion  to  the  number  of 
workers  employed  at  that  rate,  the 
cumulative  effect  of  the  wages  paid  by 
numerous  small  employers  is  balanced 
against  the  wages  paid  by  larger 
establishments. 


As  a  general  rule  it  may  therefore  be  said 
that  the  prevailing  wages,  hours,  and  other 
conditions  of  work  are  those  under  which  the 
lai;gest  number  of  workers  engaged  in  similar 
work  in  the  locality  are  employed. 

Methods  of  Determination 

Under  the  public  construction  acts,  the  rate 
paid  a  larger  number  of  workers  than  any 
other — that  is  the  most  common  or  modal 
rate — has  generally  been  recognized  as  that 
prevailing  where  a  majority  of  the  workers  in 
the  occupation  are  employed  at  the  same 
rate.  The  mode  is  also  generally  used  where 
less  than  a  majority,  but  as  much  as  30 
percent  or  40  percent  of  the  workers  are  paid 
at  the  same  rate. 

In  the  event  that  less  than  30  percent  or  40 
percent  are  paid  at  the  same  rate,  the  average 
of  all  the  rates  paid  weighted  by  the  number 
of  workers  at  each  rate  ^  is  generally  used 
rather  than  the  mode.  The  New  York  Public 
Construction  Act,  for  example,  provides  that 
the  average  shall  be  used  if  less  thao^lO 
percent  of  the  workers  in  the  occupation  are 
paid  at  the  same  rate.  Under  the  Federal 
Davis-Bacon  Act  the  average  is  used  if  less 
than  30  percent  are  paid  at  the  same  rate. 

As  applied  to  wages  and  hours  and  such 
other  conditions  as  can  be  measured  in 
numbers,  a  combination  formula  of  this  kind 
best  carries  out  the  intent  of  the  prevailing 
conditions  of  work  provisions  to  prevent 
denial  of  benefits  for  refusal  of  work  if  the 
conditions  are  substantially  less  favorable 
than  those  generally  to  be  obtained  in  the 
locality  for  similar  work.  This  follows 
because  each  of  the  two  methods,  the  mode 
and  the  average,  is  used  under  the 
circumstances  to  which  it  is  most  applicable. 

The  indented  material  below  provides  a 
more  complete  explanation  of  the  methods  of 
determining  the  prevailing  condition  of 
work.  It  may  be  skipped  by  those  interested 
in  the  broader  aspects  of  the  subject. 

The  mode  is  used  so  long  as  one  condition 
of  work  clearly  prevails  over  all  others  and 
is  therefore  most  representative  of  those  to  be 
obtained  in  the  locality.  This  method  has  the 
merit  of  utilizing  a  condition  of  work  which 
actually  exists  as  the  standard.  It  also  has  the 
advantage  of  being  relatively  easy  to  use 
because  it  requires  no  calculation  beyond 
ascertaining  which  of  the  existing  conditions 
is  most  widespread. 

The  average,  on  the  other  hand,  is  used 
where  the  largest  number  of  workers 
employed  at  the  same  wages  or  hours  or 
other  condition  of  work  does  not  constitute 
a  substantial  proportion  of  the  total  number 
in  the  occupation.  Where  this  occurs,  the 
condition  under  which  the  largest  number  of 
workers  are  employed  in  the  occupation  may 
not  always  be  representative  of  those 
generally  to  be  obtained.  In  such  cases  results 
in  better  accord  with  the  purpose  of  the 
prevailing  conditions  of  work  provisions  can 
usually  be  achieved  by  using  the  weighted 
average.  In  the  case  of  wages,  for  example, 
this  method,  because  it  reflects  the  entire 
range  of  wages  and  the  number  of  workers 
employed  at  each  level  of  earnings,  usually 


2  i.e..  each  rate  is  multiplied  by  the  number  of 
workers  employed  at  that  rate,  and  the  sum  of  the 
totals  is  then  divided  by  the  total  number  employed 
in  the  occupation  to  obtain  the  average  rate. 
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yields  a  wage  which  is  more  representative 
of  those  generally  to  be  obtained  in  the 
locahty  than  that  paid  any  relatively  small 
proportion  of  the  workers  in  the  occupation. 

However,  since  conditions  like  seniority 
rights,  which  cannot  be  measured  in 
numbers,  cannot  be  averaged,  the  mode  must 
of  necessity  be  used  in  determining  the 
prevailing  condition  of  work  where  such 
factors  are  involved,  even  though  only  a 
small  percentage  of  the  workers  in  the 
occupation  are  employed  under  the  same 
condition.  The  mode  also  should  be  used  in 
determining  the  wages  or  hours  prevailing  for 
similar  work  even  though  there  may  be 
relatively  few  employed. under  the  same 
condition,  if  the  information  necessary  to 
calculate  the  average  is  not  available. 
Conversely,  where  the  average  is  known,  but 
the  information  necessary  to  obtain  the  mode 
cannot  be  obtained,  it  may  be  necessary  to 
use  the  average  wage  or  the  average  number 
of  hours  as  the  standard  for  comparison  even 
though  a  substantial  number  of  workers  may 
be  employed  at  the  same  wages  or  hours. 

Use  of  Class  Intervals.— In  determining  the 
mode  it  is  often  simpler  to  divide  the  entire 
range  of  wages  or  hours  or  other  conditions 
existent  in  the  locality  into  class  intervals 
rather  than  count  the  number  of  workers 
employed  under  each  particular  condition. 
For  example,  the  number  of  workers 
employed  at  different  wage  rates  may  be 
ascertained  on  the  basis  of  2-cent  or  5-cent 
or  10-cent  class  intervals  depending  on  how 
great  the  amounts  involved  are.  That  is,  the 
number  of  workers  employed  at  different 
rates  may  be  reported  in  terms  of  the  number 
receiving  60  to  64.9  cents  an  hour,  the 
nimiber  receiving  65  to  69.9  cents  an  hour, 
and  so  forth  rather  than  the  number  receiving 
60  cents  an  hour,  the  number  receiving  60.5 
cents  an  hour,  the  number  receiving  61  cents 
an  hour  and  so  on.  If  the  information  is 
received  in  this  form  and  the  actual  mode  is 
not  known  (1)  the  modal  point  in  the  most 
numerous  class  may  be  determined  through 
the  use  of  one  of  the  statistical  formulas 
designed  for  that  purpose,  or  (2)  the  mid- 
point of  the  most  numerous  class  may  be 
used  with  due  allowance  for  the  foct  that  it 
is  only  an  approximation. 

The  weighted  average  may  also  be  derived 
on  the  basis  of  class  intervals  (1)  by 
multiplying  the  mid-point  of  each  class 
interval  by  the  number  in  the  class,  adding 
the  totals,  and  dividing  the  result  by  the  total 
number  of  workers  involved  or  (2)  by  using 
one  of  the  shorter  statistical  formulas 
designed  for  the  purpose. 

Sources  of  Information 

Ordinarily  the  Actual  information  needed 
to  ascertain  the  conditions  prevailing  in  the 
locality  for  similar  work  can  be  obtained 
from  labor  and  employer  organizations,  from 
representative  employers  and  employees, 
from  the  Employment  Service,  or  from  other 
Government  agencies  which  are  responsible 
for  the  collection  of  data  on  wages  and  hours, 
the  enforcement  of  minimum  labor  standards 
in  various  occupations,  or  the  administration 
of  industrial  safety  codes  and  the  like.  If 
conditions  in  the  occupation  are  feirly  stable, 
information  once  obtained  may  prove  useful 
over  a  considerable  period.  This  is 


particularly  true  in  the  case  of  occupational 
wage  rates  which,  in  normal  times,  are  likely 
to  remain  unchanged  over  long  periods.  It 
may  therefore  prove  useful  to  construct  tables 
of  occupational  rates  and  keep  them  on  hand 
for  ready  reference.  These  should  be 
amended  from  time  to  time  as  better  or  more 
current  information  becomes  available. 

The  determination  of  the  conditions 
prevailing  in  the  locality  for  similar  work  is 
comparatively  simple  where  most  of  the 
workers  in  the  occupation  are  employed 
under  uniform  collective  bargaining 
agreements  cr  where  the  conditions  are 
governed  by  custom  or  law.  More  extensive 
investigation  and  more  careful  examination 
of  the  data  available  is  usually  required 
where  there  are  relatively  few  workers 
employed  at  the  same  wages  or  hours  or 
other  conditions  of  work.  Even  in  such  cases, 
though,  sufficient  information  can  generally 
be  obtained  to  enable  a  reasonably  accurate 
approximation. 

Thus  where  only  the  range  of  wages  or 
hours  is  known  a  point  nearer  the  middle 
than  the  bottom  of  the  range  may  be  used  as 
a  rough  estimate  since  there  are  normally  few 
workers  at  either  extreme.  If  there  is  reason 
to  believe  that  a  larger  number  than  usual  are 
nearer  the  top  or  the  bottom  of  the  range  the 
estimate  may  be  moved  up  or  down 
accordingly. 

Similarly,  where  the  most  complete  and 
accurate  information  available  is  not  entirely 
current,  allowance  may  need  to  be  made  for 
any  noticeable  upward  or  downward  trend 
which  may  have  taken  place  in  the 
meantime.  In  other  instances  in  which 
accurate  information  of  the  conditions  under 
which  such  workers  are  currently  employed 
in  the  locality  is  lacking,  typical  offers  made 
through  the  Employment  Service  or  other 
channels  may  provide  some  guidance.  The 
claimant,  if  he  is  familiar  with  the  conditions 
which  generally  obtain  for  such  work  in  the 
particular  labor  market  locality,  may  also  be 
able  to  provide  some  information. 

In  each  case,  though,  it  is  for  the 
unemployment  compensation  agency  or 
tribunal  to  sift  the  data  and  to  make  the 
determination  on  the  basis  of  the  best 
information  available. 

Substantially  Less  Favorable 

Purpose 

Many  of  the  conditions  of  work  to  which 
the  prevailing  standard  is  applied  under  the 
unemployment  compensation  acts,  like 
seniority  and  safety  provisions,  do  not  lend 
themselves  to  exact  comparison.  In 
considering  factors  of  this  kind  it  cannot 
always  be  determined  whether  one  condition 
or  combination  of  conditions  is  less  fiavorable 
than  another.  Even  in  the  case  of  wages  and 
hours  which  can  be  more  exactly  compared, 
the  wages  or  hours  which  in  fact  prevail 
cannot  always  be  definitely  determined.  Nor 
can  the  conditions  of  a  job  in  question  always 
be  foretold  with  certainty.  The  rate  of 
earnings,  for  example,  will  in  many  instances 
depend  on  the  individual's  ability.  Working 
hours  may  also  be  subject  to  variation  under 
different  circumstances  so  that  even  the 
employer  cannot  say  exactly  what  they  will 
be.  Moreover,  a  condition  which  is  important 
in  one  occupation  and  locality  may  be 


relatively  unimportant  in  another.  For 
example,  the  use  of  ventilators  to  draw  off 
fumes  is  important  in  a  chemical  plant  and 
the  height  of  a  chamber  to  which  he  is 
assigned  may  be  important  to  a  miner.  Both 
are  relatively  unimportant,  however,  in  office 
work. 

A  certain  amount  of  leeway  has  therefore 
been  allowed  in  the  application  of  the 
prevailing  standard  under  the  unemployment 
compensation  acts  by  providing  that  benefits 
shall  not  be  denied  otherwise  eligible 
individuals  for  refusing  work  if  the  wages, 
hours,  or  other  conditions  are  substantially 
less  favorable  to  the  individual  than  those 
prevailing. 

Effect 

The  provision  thus  presents  a  definite  biit 
not  an  inflexible  standard.  It  does  not 
preclude  the  denial  of  benefits  for  refusal  of 
work  where  only  minor  or  purely  technical 
differences  are  involved  which  would  neither 
undermine  existing  labor  market  standards 
nor  have  any  appreciably  adverse  effect  on 
the  worker.  It  also  allows  a  reasonable  margin 
for  error  where  the  conditions  prevailing  in 
the  locality  for  similar  work  or  the 
corresponding  conditions  of  the  work  offered 
cannot  be  exactly  ascertained.  But  the  basis 
of  comparison  in  each  instance,  insofar  as 
they  can  be  determined,  is  still  the 
conditions  under  which  the  greatest  number 
of  workers  in  the  occupation  are  employed  in 
the  locality. 

Application 

The  meaning  of  the  words  "not 
substantially  less  favorable  to  the  individual" 
cannot  be  defined  in  terms  of  any  fixed 
percentage,  amount  or  degree  of  difference. 
Both  the  actual  condition  in  question  and  the 
extent  of  the  difference,  as  well  as  its  effect 
on  the  worker,  must  be  considered  in  each 
case. 

If  the  conditions  of  the  work  the  claimant 
refused  and  those  prevailing  are  known,  it  is 
usually  easy  to  determine  whether  the 
difference  is  of  a  material  or  substantial 
nature  or  is  of  no  real  consequence.  In 
borderline  cases  where  it  is  not  clear  whether 
the  difference  is  material,  the  general  rule 
that  remedial  legislation  is  to  be  liberally 
interpreted  and  applied  in  fevor  of  those  it 
was  intended  to  aid  would  indicate  that  the 
claimant  be  given  the  benefit  of  the  doubt. 
Similarly,  when  the  facts  cannot  be  precisely 
determined,  the  claimant  would  not  be 
subject  to  denial  of  benefits  for  refusing  work 
unless  it  is  reasonably  certain  that  the 
conditions  on  the  job  are  not  substantially 
less  fevorable  than  those  prevailing. 

Substandard  Employment 

There  are  some  situations  in  which  the 
prevailing  standard  provisions  are  not 
directly  applicable  though  the  work  is 
unsuitable  because  the  conditions  of 
employment  are  substandard.  Thus,  though 
the  conditions  prevailing  for  similar  work  in 
the  locality  will  ordinarily  be  better  than  the 
minimum  standards  set  by  State  or  Federal 
law,  investigation  may  occasionally  reveal 
that  the  wages,  hours  or  other  conditions 

[)revailing  in  a  particular  occupation  and 
ocality  are  below  the  applicable  legal 
minimum.  In  such  cases  where  the 
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conditions  of  the  work  offered  are  in 
violation  of  law,  even  though  they  are  not 
substantially  less  favorable  than  those 
prevailing,  the  claimant  has  good  cause  for 
refusing  the  job  under  the  general  suitable 
work  provisions  in  the  State  acts.  It  is  well 
settled  that  one  law  should  not  be  so  applied 
as  to  cause  or  result  in  the  violation  of 
another.' 

Similarly,  the  claimant  generally  has  good 
cause  for  refusing  a  job  if  the  wages  or  other 
conditions  are  far  less  favorable  than  those  in 
most  other  kinds  of  work  in  the  locality,  for 
which  he  is  qualified,  even  though  the  job  or 
the  work  in  question  is  not  covered  by  State 
or  Federal  wage  and  hour  legislation.  In  view 
of  the  wages  and  other  conditions  generally 
to  be  obtained  in  the  locality  in  other 
employments  which  the  claimant  is  able  to 
perform,  such  work  would  ordinarily  be 
unsuitable  and  the  claimant  would  have  good 
cause  for  refusing  it  under  most  State  acts. 
Payment  of  benei^ts  in  cases  of  this  kind  is 
also  in  accord  with  the  intent  of  the 
prevailing  conditions  of  work  provisions  to 
prevent  operation  of  the  unemployment 
compensation  acts  to  depress  the  general 
level  of  working  conditions  through  denial  of 
benefits  for  refusal  of  substandard 
employment,  though  they  may  not  come 
squarely  within  the  letter  of  the  provisions. 

Wages,  Hours  or  Other  Conditions — Wages 

Wages  vs.  Wage  Bates 


In  the  public  construction  acts  the 
prevailing  standard  has  generally  been 
applied  in  terms  of  the  prevailing  "rate  of 
wages"  or  the  prevailing  "rate  of  per  diem 
wages."  It  has  been  argued  that  the  word 
"wages"  as  used  in  the  prevailing  conditions 
of  work  provisions  in  the  unemployment 
compensation  acts  also  means  the  wage  rate. 

Support  for  this  view  is  found  in  the  fact 
that  the  hours  of  work,  which  in  conjunction 
with  the  wage  rate  largely  determine  the 
earnings  of  most  workers,  are  specifically  set 
forth  as  a  separate  consideration. 
Accordingly,  the  provisions  that  benefits 
shall  not  be  denied  for  refusal  of  work  if  the 
wages  are  substantially  less  favorablcTthan 
those  prevailing  have  at  times  been  taken  to 
mean  that  the  hourly  wage  rate  may  not  be 
substantially  less  than  that  prevailing. 

This  usage  may  be  appropriate  for  the 
purpose  of  establishing  the  minimum  rate 
which  may  be  paid  workers  in  various 
occupations  under  government  supply  and 
construction  contracts.  However,  it  is  not  the 
purpose  of  the  prevailing  conditions  of  work 
provisions  in  the  unemployment 


>  From  another  point  of  view  it  might  also  be  held 
(1)  that  the  conditions  "prevailing"  for  similar  work 
means  those  legally  prevailing,  (2)  that  only 
conditions  of  work  which  meet  the  applicable  State 
and  Federal  statutory  standards  should  be 
considered  in  deterring  the  conditions  prevailing 
for  similar  work,  and  (3)  that  conditions  which 
violate  Statutory  standards  do  not  meet  the 
requirements  of  the  prevailing  conditions  of  work 
provisions.  Under  su^h  an  interpretation,  the 
prevailing  conditions  of  work  provisions  would 
also  prevent  denial  of  beneflts  to  claimants  who 
refused  work  under  conditions  which  were  in 
violation  of  the  law. 


compensation  acts  to  establish  a  minimum 
rate  which  may  be  paid,  but  to  prevent 
downward  pressure  on  existing  conditions 
and  to  give  the  claimant  the  benefit  of 
conditions  which  are  not  substantially  less 
favorable  to  him  than  those  prevailing  in  the 
locality  for  similar  work.  Comparison  in 
terms  of  wage  rates  alone  is  not  always 
sufficient  to  accomplish  this  purpose. 

Factors  Affecting  Earnings 

Earnings  are  frequently  affected  not  only 
by  the  wage  rate  and  the  hours  of  work,  but 
also  by  the  method  of  payment,  the  overtime 
practices  and  various  extra  bonuses  and 
premiimis.  For  this  reason,  workers  generally 
look  to  both  the  rate  and  the  total  weekly 
earnings  in  determining  whether  they  will 
accept  a  particular  job  or  continue  to  seek 
other  work.  Similarly,  employers  do  not 
merely  announce  the  rate  of  pay  but  also 
emphasize  total  earnings.  In  addition,  all 
methods  of  payment  do  not  lend  themselves 
to  comparison  in  terms  of  wage  rate.  Though 
most  workers  are  now  paid  at  hourly  or  piece 
rates,  some  are  still  paid  a  flat  daily  or 
weekly  wage  regardless  of  the  hours  put  in 
or  the  amount  of  work  done.  It  is  only  by 
taking  all  of  the  factors  which  would  affect 
the  claimant's  earnings  and  those  of  most 
workers  in  similar  employment  in  the 
locality  into  consideration  that  it  can  be 
determined  whether  the  wages  offered  are 
less  fovorable  than  those  prevailing. 

Basis  of  Comparison 

Thus,  where  most  of  the  workers  in  a 
particular  occupation  and  locality  are  not 
paid  on  the  basis  of  the  amount  of  production 
or  sales  completed  or  the  hours  of  work  put 
in,  but  are  paid  a  monthly  or  yearly  salary, 
as  is  frequently  true  in  the  case  of  managerial 
and  professional  employees  as  well  as  ^mm 
hands,  the  wage  comparison  must  be  made 
in  terms  of  their  total  monthly  or  yearly 
earnings  including  any  remuneration 
received  in  addition  to  the  base  salary. 
Similarly,  if  the  hours  in  the  occupation  are 
irregular  and  most  of  the.  workers  are  paid  at 
hourly  or  piece  rates  or  on  a  percentage  basis 
as  in  the  case  of  longshoremen,  home 
workers  and  many  taxicab  drivers,  the 
comparison  must  be  made  in  terms  of  hourly 
or  piece  rates  or  on  a  percentage  basis.  In 
such  cases,  the  iact  that  the  hours  are 
irregular  and  unscheduled  prevents  any 
further  comparison  of  earnings. 

However,  in  the  great  majority  of 
occupations  in  which  the  workers  are  paid 
'  fixed  or  variable  rates  or  commissions,  so 
that  their  earnings  depend  in  large  part  on 
the  actual  hours  of  work,  both  the  wage  rates 
and  the  weekly  wages  can  be  compared  and 
both  need  to  be  taken  into  consideration  to 
determine  whether  the  wages  offered  are  less 
favorable  than  those  prevailing. 

Where  some  of  the  workers  are  paid  at 
other  than  time  rates  or  receive  variable 
incentive  wages  in  addition  to  the  hourly 
base  rate,  the  various  rates  may  be  compared 
in  terms  of  average  straight  time  hourly 
earnings.  In  such  cases,  the  average  straight 
time  hourly  earnings  may  be  derived  by 
dividing  the  weekly  wage  minus  overtime 
earnings  by  the  weekly  hours  of  work  less  the 
overtime  hours.  If  other  nonproduction 


bonuses  or  premiums  are  paid  in  addition  to 
overtime,  these  would  also  have  to  be 
subtracted  from  the  weekly  wage  before 
dividing. 

Conversely,  where  the  weekly  wages  are 
not  directly  comparable  because  of 
differences  in  the  hours  of  work,  the 
prevailing  weekly  wage  may  be  derived  by 
multiplying  the  prevailing  hourly  earnings  by 
the  prevailing  hours  of  work.  If  the  hours 
usually  include  overtime,  the  overtime 
earnings  would  also  have  to  be  taken  into 
account  in  determining  the  prevailing  weekly 
wage.  For  this  purpose  prevailing  overtime 
earnings  may  be  estimated  on  the  basis  of  the 
usual  overtime  rates  and  practices  in  the 
occupation  and  locality.  Any  other 
nonproduction  premiimis  or  bonuses 
customarily  paid  workers  in  the  occupation 
would  likewise  have  to  betaken  into 
consideration  in  such  cases  in  determining 
the  prevailing  weekly  wage. 

Basis  of  Determination 

Implicit  in  the  comparison  of  both  the 
hourly  rate  and  the  weekly  wages  is  the 
general  rule  that  the  wages  offered  will 
ordinarily  be  substantially  less  favorable  to 
the  worker  than  those  commonly  to  be 
obtained  in  the  locality  for  similar  work  if 
either  the  hourly  or  weekly  earnings  are 
substantially  lower  than  those  prevailing.  If, 
for  example,  the  work  in  question  is  usually 
done  on  a  full-time  basis,  the  wages  entailed 
in  an  offer  of  part-time  work  would  usually 
be  substantially  less  than  those  of  most 
workers  in  similar  employment  even  if  the 
hourly  rates  were  the  same.  The  wages  he 
would  earn  in  p>art-time  employment  would 
therefore  be  substantially  less  favorable  than 
those  prevailing  in  the  occupation  for  a 
worker  who  is  seeking  full-time  work. 
Similarly,  if  the  hourly  rate  were 
substantially  less  than  that  prevailing,  the 
wages  would  generally  be  substantially  less 
favorable  than  those  of  most  workers  in 
similar  employment.  This  would  hold  true 
even  thou^  the  job  paid  higher  weekly 
wages  than  most  such  jobs  because  the  hours 
of  work  were  longer. 

In  such  cases,  the  conditions  of  the  work 
offered  would  be  substantially  less  favorable 
than  those  prevailing  both  because  the  hourly 
rate  was  lower  and  the  weekly  hours  were 
longer  than  those  generally  to  be  obtained. 
The  claimant  would  not  therefore  be  subject 
to  denial  of  benefits  whether  either  or  both 
factors  were  taken  into  account 

Other  Considerations 

In  some  cases,  however,  a  true  comparison 
may  require  further  analysis.  Other  fectors 
that  affect  the  weekly  and  hourly  wages  may 
also  have  to  be  taken  into  consideration. 
Thus  the  payment  of  overtime  or  other 
nonproduction  premiums  and  bonuses  over 
and  above  those  ordinarily  paid  such  workers 
in  the  locality  may  have  a  bearing  on  whether 
the  hourly  rate  of  earnings  is  actually  less 
favorable  than  that  prevailing.  To  illustrate: 
most  of  the  workers  in  the  occupation  may 
be  paid  at  straight  time  rates  with  nothing 
additional  for  overtime,  and  the  prevailing 
hourly  rate  may  be  $.70  an  hour,  the 
prevailing  weekly  hours  of  work  48,  and  the 
prevailing  weekly  wage  S33.60.  The  job  in 
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question,  on  the  other  hand,  may  pay  only 
S.6S  an  hour.  At  straight  time  rates  this 
would  amount  to  only  S31.20  for  a  48  hour 
week  and  would  be  substantially  less 
favorable  than  the  wages  prevailing  for 
similar  work  in  the  locality.  However,  the 
wages  may  not  be  less  favorable  if  other 
factors  enter  the  picture.  If,  for  example,  the 
job  paid  time  and  a  half  after  40  hours,  the 
worker  would  earn  S33.80,  which  is 
somewhat  more  than  the  prevailing  wage  for 
the  same  work  week.  In  eSect,  he  would  be 
earning  a  bit  more  than  the  prevailing  rate  of 
S.70  an  hour. 

In  other  instances,  the  provision  of  special 
benefits  over  and  above  those  received  by 
most  workers  in  similar  employment  in  the 
locality  may  make  the  wages  as  fovorable  as 
those  prevailing.  Thus  the  fact  that  the 
worker  would  be  paid  for  vacation  and  sick 
leave  has  been  taken  into  consideration  in 
determining  whether  the  wages  were 
substantially  less  favorable  than  those  of 
most  workers  in  the  occupation.  It  should  be 
remembered,  however,  that  such  benefits 
may  not  outweigh  the  difference  in  the 
money  wages  the  worker  would  earn  the  year 
around.  In  a^ddition,  while  workers  may 
appreciate  benefits  of  this  kind  if  they  are 
afforded  in  addition  to  the  usual  wage,  they 
may  prefer  to  receive  the  difference  between 
the  wages  paid  and  the  usual  wages  for  such 
work  in  money  rather  than  in  other  forms 
because  of  the  greater  freedom  it  gives  them 
to  purchase  the  goods,  leisure  or  services 
they  want. 

Customary  Industrial  Practices 

The  question  of  differential  payments  for 
evening  or  night  work  in  the  form  of  equal 
pay  for  shorter  hours  or  a  higher  rate  or 
additional  bonus  may  also  arise.  If  such 
difierentials  are  ordinarily  paid  they  need  to 
be  taken  into  account  Accordingly,  a 
claimant  who  refuses  employment  on  the 
night  shift  at  the  wages  which  are  ordinarily 
paid  for  day  work  but  which  are  substantially 
less  favorable  than  those  prevailing  for  night 
work,  would  not  be  subject  to  denial  of 
benefits  under  the  prevailing  conditions  of 
work  provision.  A  like  result  would  be 
reached  where  there  were  established 
difiisrentials  for  jobs  involving  special  risks  to 
health  or  safety  beyond  those  ordinarily 
incurred  in  the  occupation,  as  in  the  case  of 
mine  operations  carried  on  in  water.  In  cases 
of  this  kind,  there  may  also  be  some  question 
as  to  whether  the  work  is  similar  to  the  less 
dangerous  or  easier  operations  with  which  it 
is  being  compared.  But  the  same  result  as  to 
payment  or  denial  of  benefits  should  be 
reached  whether  the  jobs  are  held  to  be 
different  with  different  wages  prevailing  for 
each,  or  whether  the  work  is  considered 
similar  and  the  practice  of  paying  a 
differential  rate  is  taken  into  account 

Temporary  or  Seasonal  Fluctuations 

In  some  occupations  it  may  also  be 
necessary  to  allow  for  temporary  difiierences 
(K  seasonal  fluctuations  in  hourly  and  weekly 
earnings  both  in  determining  the  prevailing 
wage  and  in  determining  whether  the  wages 
offiered  are  substantially  less  favorable  than 
those  of  most  workers  in  similar 
employment  It  is  ordinarily  expected,  for 


example,  that  the  earnings  of  department 
store  sales  workers  who  are  f>aid  a 
commission  in  addition  to  their  hourly  rate, 
will  reach  a  peak  during  the  winter  holidays  . 
and  be  relatively  low  during  the  summer  lull. 
Similar  variations  are  to  be  found  in  the 
garment  trades  and  in  many  other 
occupations  in  which  the  hours  of  work  and 
consequently  the  weekly  earnings  are 
reduced  during  the  off  season.  Since  all  of 
the  establishments  involved  will  not  be 
affected  simultaneously  or  to  the  same  extent 
it  is  best  to  determine  the  prevailing  wage  in 
such  cases  on  the  basis  of  a  normal  period 
whenever  possible,  and  to  compare  the  wages 
offered  with  those  prevailing  in  terms  of  the 
normal  earnings  of  other  workers  in  the 
establishment  If  the  experience  of  other 
workers  in  similar  employment  offered  in  the 
establishment  indicates  that  the  earnings  in 
the  job  will  average  as  much  as  those  of  most 
workers  in  the  occupation  and  that  the 
fluctuations  will  be  no  more  frequent  and  no 
greater  than  is  ordinarily  to  be  expected  in 
such  employment  in  the  locality,  due 
allowance  may  be  made  for  such  diffierences. 
If,  however,  the  wages  do  not  average  as 
much  as  those  of  most  workers  or  the 
fluctuations  are  so  extreme  as  to  render  the 
earnings  even  more  uncertain  than  those  of 
most  such  workers,  the  conditions  of  the 
work  offered  may  be  substantially  less 
favorable  than  those  generally  to  be  obtained 
for  similar  work. 

Progressive  Wage  Scales 

A  somewhat  different  problem  is  presented 
where  most  of  the  workers  in  the  occupation 
are  paid  on  the  basis  of  progressive  wage 
scales  such  as  are  frequently  used  by  large 
establishments  and  incorporated  in  union 
agreements.  In  certain  industries  and  plants, 
for  example,  inexperienced  workers  are  hired 
at  a  minimum  entrance  rate  and  their  wages 
increased  during  the  training  period  until 
they  are  receiving  as  much  as  other  workers 
in  the  department.  Experienced  workers  may 
likewise  be  hired  at  a  minimum  job  rate  and 
their  wages  gradually  increased  up  to  the 
maximum  rate  paid  by  the  plant  for  such 
work.  In  some  cases  the  increases  may  be 
based  on  length  of  service  with  the  employer, 
in  some  cases,  on  merit  (i.e.,  usually  skill  and 
experience  and  speed):  in  others,  on  a 
combination  of  both. 

Where  progressive  wage  scales  prevail, 
workers  cannot  ordinarily  expect  to  be  hired 
at  the  wages  currently  being  paid  the  greater 
niunber  currently  employed  in  the 
occupation  because  many  of  those  emplojred 
have  received  periodic  increases  based  on  the 
length  of  time  they  have  worked  in  the  same 
establishment  Accordingly,  where 
progressive  wage  scales  prevail,  the 
determination  of  whether  the  wages  offered 
are  substandard  is  generally  made  not  on  the 
basis  of  the  prevailing  wage,  but  on  the  basis 
of  the  prevailing  wage  scale.  Determination 
of  the  prevailing  wage  scale  involves 
consideration  of  at  least  three  factors:  (1)  the 
prevailing  entrance  rate;  (2)  the  basis  on 
which  the  rates  are  increased;  and  (3)  the 
amount  and  frequency  of  the  increases.  The 
need  for  considering  all  three  of  these  factors 
when  applying  the  prevailing  wage  standard 
where  progressive  scales  are  involved  can 
readily  be  illustrated. 


One  illustration  may  be  found  where  the 
rate  increases  in  a  particular  occupation  and 
locality  are  based  on  length  of  service  alone, 
and  new  employees  are  almost  invariably 
hired  at  the  entrance  rate.  In  such  cases  an 
offer  of  work  at  the  prevailing  entrance  rate 
for  inexperienced  workers,  or  the  prevailing 
minimum  job  rate  for  experienced  workers, 
would  not  ordinarily  be  considered 
substandard  inasmuch  as  most  of  the  workers 
in  the  occupation  are  hired  on  the  same  basis 
and  at  the  same  rate.  Nevertheless  the  wage 
scale  offered  may  still  be  substantially  less 
favorable  to  the  worker.  For  example,  if  the 
greater  number  of  workers  in  the  occupation 
are  hired  at  S.70  an  hour  and  move  up  to 
$1.10  within  a  year,  an  offier  of  S.7S  with 
increases  up  to  a  maximum  of  only  S.90  after 
a  year  on  the  job  would  be  substantially  less 
favorable  than  the  prevailing  scale  of  rates. 

On  the  other  hand,  where  workers  are  not 
always  hired  at  the  entrance  rate,  and  rate 
increases  depend  at  least  in  pari  on  skill  and 
experience,  it  may  be  that  a  worker  with 
prior  experience  in  the  occupation  can 
expect  to  be  hired  at  more  than  the  entrance 
rate.  In  such  cases  an  offier  of  work  at  the 
minimum  rate  might  well  be  substantially 
less  favorable  than  that  prevailing  for  a 
worker  who  has  formerly  earned  a  rate  above 
the  minimum  or  the  middle  of  the  range. 
Investigation  will  usually  reveal  the 
customary  hiring  practice  in  regard  to 
workers  with  varying  degrees  of  prior 
experience  and  skill  and  whether  the 
entrance  rate  and  the  rate  scale  are  as 
favorable  to  the  claimant  as  those  prevailing. 

Method  of  Wage  Payment 

Aside  &x>m  its  effect  on  the  amount  the 
worker  earns,  the  method  of  wage  payment 
is  itself  an  important  condition  of  work. 
Workers  frequently  have  justified  objections 
to  employment  under  a  different  method  of 
payment  than  that  to  which  they  are 
accustomed  and  long  and  bitter  strikes  have 
been  fought  over  changes  from  time  work  to 
piece  work  and  the  introduction  of  incentive 
wage  systems.  Even  though  the  wages  ofCered 
equal  those  of  most  workers  in  similar 
employment,  it  may  therefore  be  necessary  to 
determine  whether  the  method  of  payment  is 
substantially  less  favorable  than  that 
prevailing. 

As  a  condition  of  work,  the  method  of 
wage  payment  may  be  substantially  less 
favorable  to  the  worker  than  that  prevailing: 
(1)  if  it  would  yield  substantially  lower 
earnings  than  the  prevailing  method;  (2)  if 
the  earnings  would  be  more  irregular  or  less 
certain  than  under  the  prevailing  method;  or 
(3)  if  it  would  require  the  worker  to  work 
faster  or  under  greater  tension  than  the 
prevailing  method  of  payment.  Generally, 
however,  the  customary  practice  of  the  trade 
in  the  locality  in  which  the  work  offiered  will 
govern  the  decision  as  to  whether  a  system 
of  payment  found  objectionable  by  workers  is 
substantially  less  favorable  than  that 
prevailing. 

Hours 

In  occiqMtions  in  which  the  hours  are  not 
scheduled  by  the  employer,  either  directly  or 
indirectly,  they  are  not  a  condition  of  the 
woriL  and  do  not  enter  into  consideration  in 
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determining  whether  any  of  the  conditicms  of 
the  work  oflfered  are  substantially  less 
favorable  than  those  prevailing  in  the  locality 
for  similar  work.  Where  the  hours  are 
regulated  by  the  employer,  they  are  second 
in  importance  only  to  wages.  Together  with 
the  wage  rate  and  the  method  of  payment 
they  largely  determine  the  worker's  earnings. 
In  themselves,  they  determine  the  time  the 
worker  must  put  in  on  the  job  and  the  time 
he  has  for  his  own  needs  and  leisure. 

Aside  bom  their  effect  on  the  worker's 
earnings,  the  hours  of  the  work  offered  may 
be  substantially  less  favorable  than  those 
prevailing  in  the  locality  for  similar  work,  if 
they  are  substantially  longer,  or  less 
convenient.  If  "wages"  as  used  in  the 
prevailing  conditions  of  work  provisions  is 
deemed  to  mean  only  wage  rates  and  not 
weekly  wages,  it  may  also  be  held  that 
substantially  shorter  hours  than  those 
prevailing,  which  would  result  in  lower 
earnings,  are  substantially  less  favorable  to  a 
claimant  who  is  seeking  full-time 
employment. 

Weekly  Hours  of  Work 

Inasmuch  as  most  workers  are  employed  at 
regular  hours  which  are  limited  by  industrial 
practice  and  custom,  it  is  not  usually  difficult 
to  ascertain  the  hours  prevailing  in  the 
locality  for  similar  work  and  to  determine 
whether  the  hours  of  the  work  offered  are 
substantially  longer  than  those  prevailing. 
Generally  it  is  not  necessary  to  consider  the 
possibility  of  extra  overtime  in  making  the 
determination.  If,  however,  a  considerable 
amount  of  extra  time  beyond  the  regular 
weekly  schedule  is  frequently  required  of 
workcffs  in  the  occupation  or  the  evidence 
indicates  that  it  would  be  required  on  the  job 
in  question,  that  would  also  have  to  be  taken 
into  account.  In  such  cases  the  past 
experience  of  other  workers  in  the 
establishment  may  offer  some  guidance  as  to 
whether  the  hours  would  average  more  than 
those  of  most  workers  in  like  employment  or 
be  so  much  more  irregular  as  to  be 
substantially  less  favorable. 

,  Temporary  or  Seasonal  Fluctuations 

As  indicated  in  the  discussion  of  wages, 
the  hours  of  work  in  some  occupations  are 
also  subject  to  seasonal  fluctuations.  In  the 
needle  trades,  for  example,  the  workers 
generally  put  in  long  hours  during  the  rush 
season,  particularly  in  the  fall.  During  dull 
periods  when  work  is  slow,  many  are  laid  off 
and  others  work  only  a  short  week;  that  is, 
less  than  the  normal  weekly  schedule.  In 
such  cases,  it  is  generally  best  to  compare  the 
hours  of  the  wwk  offered  with  those 
prevailing  on  the  basis  of  the  normal  work 
schedule  and  to  make  allowance  for 
temporary  or  seasonal  fluctuations.  Again, 
the  experience  of  other  workers  in  the 
establishment  may  offer  some  guidance  as  to 
the  extent  of  the  fluctuations  in  the  job 
offiered  as  compared  with  those  ordinarily  to 
be  expected  and  whether  the  hours  would  on 
the  whole  be  no  longer  than  those  of  most 
workers  in  similar  employment. 

Some  care  may  have  to  be  exercised  to 
distinguish  between  temporary  changes  and 
fluctuations  of  this  kind  and  permanent 
increases  or  reductions  in  the  hours  of  worL 


The  distinction  would  be  especially 
important  if  the  wage  determination  is  made 
only  in  terms  of  wage  rates  since  an  offier  of 
work  which  regularly  involves  shorter  hours 
than  those  prevailing  would  ordinarily  result 
in  lower  earnings  even  if  the  rates  were  the 
same. 

In  addition,  any  general  change  in  the 
regular  hours  of  a  substantial  number  of 
workers  in  the  occupation  may  also  affect  the 
prevailing  hours  determination.  Thus,  if  the 
hours  of  a  considerable  number  of  workers 
are  increased,  reexamination  may  reveal,  for 
example,  that  a  greater  number  are  now 
employed  on  a  48-hour  schedule  than  any 
other,  whereas  a  44-hour  week  had 
previously  prevailed.  Similarly,  if  the  hours 
of  most  of  the  workers  in  the  occupation  are 
reduced  an  offer  of  work  at  the  hours  which 
previously  prevailed  may  now  be 
substantially  less  favorable  than  those 
currently  prevailing. 

Arrangement  of  Hours 

The  hours  of  the  work  offiered  may  also  be 
substantially  less  favorable  if  they  are  less 
convenient  than  those  prevailing  in  the 
locality  for  similar  work.  Thus,  if  most 
workers  in  the  occupation  work  a  40-hour 
week  on  the  basis  of  5  8-hour  days  with 
Saturday  and  Sunday  off,  an  arrangement 
whereby  the  worker  would  be  required  to  put 
in  5  7-hour  days  and  5  hours  on  Saturday 
may  be  substantially  less  favorable  to  the 
individual  than  that  prevailing  because  it 
leaves  him  only  1  day  a  week  free  even 
though  the  total  number  of  hours  is  no  longer 
than  those  of  most  workers. 

Similarly,  second  or  third  shift  work  would 
generally  be  substantially  less  favorable  if 
most  of  the  workers  in  the  occupation  were 
employed  on  the  first  shift  It  is  because  the 
second  and  third  shifts  are  recognized  as  less 
convenient  by  both  employers  and 
employees  that  differentials  are  frequently 
paid  for  such  work.  Special  payments  of  this 
kind,  like  extra  pay  for  evening  or  holiday 
work,  do  not  generally  affect  the  hours  deter- 
mination. However,  where  the  shift 
differential  takes  the  form  of  shorter  hours  for 
equal  pay,  longer  hours  than  those  prevailing 
for  second  or  third  shift  work  might  well  be 
held  substantially  less  favorable  to  the 
claimant. 

There  would,  of  course,  l>e  no  question 
under  the  prevailing  conditions  of  work 
provisions  as  to  whether  any  shift  was 
substantially  less  fevorable  than  another  if  a 
relatively  equal  number  of  workers  were 
employeid  on  all  shifts.  In  such  circumstances 
no  one  shift  could  be  said  to  prevail.  It 
however,  a  fairly  equal  number  are  nnployed 
on  the  first  and  second  shift,  an  offisr  of  work 
on  the  third  shift  might  well  be  deemed 
substantially  less  favorable  to  the  worker 
than  the  prevailing  hours  of  work — ^unless 
such  workers  are  generally  hired  on  the  least 
desirable  shift  and  earn  the  right  to  move  up 
to  an  earlier  shift  only  as  they  acquire 
seniority.  In  the  latter  instance,  the  fact  that 
the  right  to  work  on  an  earlier  shift  depends 
on  the  worker's  seniority  would  itself  be  a 
condition  of  work.  In  such  cases, 
determination  of  the  prevailing  arrangement 
of  hours  would  be  a  matter  of  determining 
the  shift  on  which  the  workers  in  the 


occupation  are  customarily  hired  in  the 
locality  rather  than  the  shift  on  which  the 
greater  number  are  currently  employed. 

Subject  to  the  same  exception,  a  split  shift 
which  involves  working  at  two  difiisrent 
times  of  the  day,  or  a  swing  shift  which 
involves  dianging  over  between  two  different 
shifts  at  stipulated  weekly  intervals,  would 
generally  be  substantially  less  favorable  to 
the  worker  than  the  prevailing  arrangement 
of  hours  if  a  straight  shift  prevailed;  and  a 
rotating  three-shift  arrangement  would 
generally  be  substantially  less  favorable  if 
either  a  straight  shift  or  a  swing  shift 
prevailed.  Other  factors  such  as  the  hours 
involved  and  the  claimant's  circumstances 
may  also  enter  into  the  determination, 
however.  Thus,  if  the  workers  in  the 
occupation  are  generally  hired  on  the  third 
shift,  a  rotating  shift  involving  change  over 
between  the  third,  second  and  first  shifb 
might  not  be  substantially  less  fevorable  to 
the  individual  provided  he  was  able  to  work 
on  all  three  shifts  and  the  constant  change  in 
hours  would  not  afiisct  him  adversely. 

Other  Factors 

Whether  lesser  differences  such  as  the  time 
a  shift  l)egins  and  ends  or  in  the  length  of  the 
lunch  hour,  etc.,  render  the  hours  of  work 
substantially  less  favorable  to  the  individual 
also  depends  on  the  nature  and  extmit  of  the 
difference  and  on  the  claimant's 
circimistances.  Thus,  if  the  claimant  would 
be  required  to  report  to  work  at  6:30  a.m. 
whereas  most  workers  in  like  employment 
did  not  begin  to  work  until  9:00  a.m.,  the 
hours  might  well  be  held  substantially  less 
fifivorable  than  those  prevailing.  But  a 
difference  of  a  half  hour  or  three-quarters  of 
an  hour  in  the  time  the  shift  started  might  not 
be  material  if  it  would  adversely  affect  the 
claimant.  In  other  cases  the  omission  of  rest 
periods  granted  most  workers  in  like 
employment  and  difiierences  in  the  length  of 
the  lunch  hour  or  the  starting  hour  may  be 
compensated  by  other  circumstances  such  as 
the  fact  that  the  workers  are  seated  on  the  job 
or  the  existence  of  lunchroom  facilities  on 
the  premises. 

Generally,  though,  it  will  not  be  necessary 
to  go  into  questions  of  this  kind.  The  hours 
characteristic  of  the  occupation  in  the 
particular  locality  will  usually  govern  the 
decision  as  to  whether  an  inconvenient  shift 
or  arrangement  of  hours  is  sul>stantially  less 
favorable  to  the  individual. 

Other  Conditions  of  Work 

As  ordinarily  used,  the  phrase  "conditions 
of  work"  refers  to  the  provisions  of  the 
employment  agreement,  both  express  and 
implied,  and  the  physical  conditions  under 
wUch  the  work  is  done  pursuant  to  the 
agreement.  It  is  also  applied  at  times  to 
conditions  which  arise  from  actual  work  on 
the  job  as  a  result  of  laws  and  regulations 
which  are  not  within  the  employer's  control 
So  interpreted,  the  phrase  "conditions  of 
work"  includes  such  factors  as  coverage  by 
the  State  workman's  compensation  and 
unemployment  compensation  acts  and  the 
Federal  old-age  and  survivors  insurance 
provisions. 
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In  General 

Under  either  interpretation,  the  phrase 
encompasses  not  only  wages  and  hours  but 
such  other  factors  as: 

1.  Group  insurance  against  industrial 
accident,  sickness  or  death; 

2.  Paid  sick  and  annual  leave,  and  paid 
vacations; 

3.  Provisions  for  unpaid  leave  of  absence 
and  for  holiday  leave  or  payment; 

4.  Pensions,  annuities  and  other  retirement 
provisions; 

5.  Severance  pay; 

6.  Job  seniority  and  reemployment  rights; 

7.  Training,  transfer  and  promotion 
policies; 

8.  Minimum  wage  guarantees; 

9.  Union  membership  provisions, 
representation  and  coverage; 

10.  Grievance  procedures  and  machinery; 

11.  Work  rules  and  regulations; 

12.  Health  and  safety  rules,  devices  and 
precautions; 

13.  Medical  and  welfare  programs; 

14.  Sanitation;  and 

15.  Heat  and  light  and  ventilation. 
Moreover,  while  the  list  set  forth  above  by 

way  of  illustration  of  the  more  common 
Actors  which  may  be  important  in  various 
occupations  and  localities  is  extensive,  it  is 
by  no  means  all  inclusive.  There  are  many 
other  factors  which  may  be  important  in 
certain  occupations  and  localities. 

In  Particular  Occupations 

Thus  in  outdoor  employments,  if  it  appears 
that  the  claimant  would  be  required  to  work 
in  all  kinds  of  weather,  it  may  be  important 
to  ascertain  if  most  workers  in  like 
employment  in  the  locality  are  required  to  be 
on  the  job  regardless  of  the  weather  and  if 
some  shelter  or  protection  is  generally 
provided.  In  inspection  jobs  and  in  the  case 
of  stock  chasers  and  many  other 
employments,  the  weight  of  the  parts  or 
materials  the  worker  may  have  to  lift  without 
mechanical  aid  may  be  important.  In 
longshoreman's  work  and  in  the  case  of 
deliverymen  and  movers  the  size  of  the  crew 
is  often  a  matter  of  negotiation. 

In  the  needle  trades,  questions  may  arise  as 
to  the  state  of  repair  in  which  machines  are 
kept  or  whether  the  worker  would  be 
required  to  fix  his  own  machine,  since  a 
poorly  adjusted  machine  results  in  spoilage 
and  lower  earnings  at  piece  rates  and  the 
time  spent  repairing  the  machine  is  lost  to 
the  worker.  In  the  textile  industry,  the 
number  of  machines  or  bobbins  the  worker 
is  required  to  tend  is  frequently  an  issue.  In 
coal  mining  the  height  of  the  chamber  in 
which  the  work  is  done,  the  presence  of 
water  or  gas,  the  frequency  with  which  the 
mine  is  inspected,  and  the  amount  of 
timbering  or  other  nonproductive  work 
required  may  be  important 

Varying  Importance 

Because  of  the  innumerable  variations  in 
the  conditions  under  which  workers  are 
employed  in  various  occupations  and 
localities,  and  because  many  of  the 
conditions  other  than  wages  and  hours  are  so 
closely  interrelated  with  the  nature  of  the 
work,  it  is  not  possible  to  discuss  them 
without  going  into  the  details  of  particular 


trades  and  industries.  Nor  can  any 
generalization  be  made  about  the  relative 
importance  of  many  of  these  conditions 
without  considering  them  in  relation  to  each 
other.  Thus  the  lack  of  a  guaranteed 
minimum  weekly  wage  may  be  a  technical 
rather  than  a  material  difference  if  the  worker 
would  in  all  probability  regularly  earn  as 
much  or  more  than  the  amount  guaranteed  to 
most  workers  in  like  employment  in  the 
locality.  Similarly,  the  importance  of  a 
seniority  provision  would  depend  on 
whether  it  only  dictated  the  order  in  which 
workers  in  the  occupation  would  be  laid  off 
or  also  determined  promotions  and  transfers 
from  one  department  or  shift  to  another. 

Basis  of  Determination 

In  general,  however,  the  question  under  the 
prevailing  conditions  or  work  provisions  as 
to  conditions  other  than  wages  or  hours  is 
whether  the  conditions  of  the  work  offiered 
are  substantially  less  favorable  to  the 
claimant  than  those  prevailing  in  any 
important  respect.  The  claimant  is  not 
subject  to  denial  of  benefits  for  refusal  of 
work  if  the  wages,  hours,  or  any  other 
material  condition  or  combination  of 
conditions  of  the  work  offered  is 
substantially  less  fevorable  to  him  than  those 
prevailing  in  the  locality  for  similar  work. 

If  there  is  reason  to  believe  that  the 
conditions  of  the  work  offered  are  less 
fevorable  than  those  prevailing  for  similar 
work  in  the  locality  in  any  important  respect, 
it  is  for  the  agency  to  investigate.  The  issue 
in  each  case  must  be  decided  on  the  basis  of 
all  the  relevant  fects  and  the  best  information 
available. 

In  reply  refer  to  UODA. 

U.S.  DEPARTMENT  OF  LABOR 

Manpower  Administration 
Bureau  of  Employment  Security 

Unemployment  Insurance  P;x)gram  Letter  No. 
984,  September  20. 1968 

TO:  ALL  STATE  EMPLOYMENT  SECURITY 
AGENQES 

SUBJECT:  Benefit  Determinations  and' 
Appeals  Decisions  Which  Require 
Determination  of  Prevailing  Wages, 
Hours,  or  Other  Conditions  of  Work 

REFERENCES:  Section  3304(a)(5)(B)  of  the 
Federal  Unemployment  Tax  Act; 
Principles  Underlying  the  Prevailing 
Conditions  of  Work  Standard,  September 
1950,  BSSUI  (originally  issued  January  6, 
1947  as  Unemployment  Compensation 
Program  Letter  No.  130] 

Purpose  and  Scope 

To  advise  State  agencies  and  appeal 
authorities  of  the  interpretation  of  the  phrase 
"new  work"  for  the  purpose  of  applying  the 
prevailing  wage  and  conditions-of-work 
standard  in  section  3304(a)(5)(B)  of  the 
Federal  Unemployment  Tax  Act,  particularly 
in  relation  to  an  offer  of  work  made  by  an 
employer  for  whom  the  individual  is  working 
at  the  time  the  offer  is  made. 

This  letter  is  prompted  primarily  by  a 
current  problem  arising  &x>m  a  number  of 
recent  cases  in  which  findings  were  not  made 
with  respect  to  the  prevailing  wages,  hours, 
or  other  conditions  of  the  work,  because 


apparently  it  was  not  considered  that  "new 
work"  was  involved. 

Federal  Statutory  Provision  Involved 

Section  3304(a)(5)  of  the  Federal 
Unemployment  Tax  Act,  the  so-called  labor 
standards  provision,  requires  State 
unemployment  insurance  laws,  as  a 
condition  of  approval  for  tax  credit,  to 
provide  that: 

"compensation  shall  not  be  denied  in  such 
State  to  any  otherwise  eligible  individual  for 
refusing  to  accept  new  work  under  any  of  the 
following  conditions: 
*         •         •         *         • 

"(B)  If  the  wages,  hours,  or  other 
conditions  of  the  work  offered  are 
substantially  less  favorable  to  the  individual 
than  those  prevailing  for  similar  work  in  the 
locality;" 

Legislative  History 

The  prevailing  wage  and  conditions-of- 
work  standard,  originally  in  section 
903(a)(5)(B)  of  the  Social  Security  Act  and 
since  1939  in  section  3304(a)(5)(B)  of  the 
Federal  Unemployment  Tax  Act  applies  only 
to  offers  of  "new  work."'  The  hearings  before 
Congressional  committees  and  the  reports  of 
these  committees  furnish  little  aid  in 
construing  the  term.^  The  Congressional 
debates,  however,  clearly  indicate  that  the 
labor  standards  provision  was  included  in 
the  bill  for  the  protection  of  workers.'  The 
objectives  of  the  provision  are  clearly  set 
forth  by  the  Director  of  the  Committee  on 
Economic  Security,  which  prepared  the 
legislation: 

"*  *  *  compensation  cannot  he  denied  if 
the  wages,  hours  or  other  conditions  of  work 
offered  are  substantially  less  fevorable  to  the 
employee  than  those  prevailing  for  similar 
work  in  the  locality.  The  employee  cannot 
lose  his  compensation  rights  because  he 
refuses  to  accept  substandard  work.  That 
does  not  mean  that  he  cannot  be  required  to 
accept  work  other  than  that  in  which  he  has 
been  engaged:  but  if  the  conditions  are  such 
that  they  are  substandard,  that  they  are  lower 
than  those  prevailing  for  similar  work  in  the 
locality,  the  employee  cannot  be  denied 
compensation."* 

It  is  plain  that  the  purpose  of  section 
3304(aK5](B)  is  to  prevent  the  tax  credit  from 
being  available  in  support  of  State 
unemployment  compensation  laws  which  are 
used,  among  other  things,  to  depress  wage 
rates  or  other  working  conditions  to  a  point 
substantially  below  those  prevailing  fiw 


'  Many  State  laws  extend  its  application  by 
specifying  that  "no  work  shall  be  deemed  suitable" 
which  feils  to  satisfy  the  standard. 

'  The  Report  of  the  Comminee  on  Ways  and 
Means  on  the  Social  Security  Bill  (H.R.  7260). 
House  Report  No.  615.  74th  Cong.,  1st  Session,  page 
35,  uses  the  term  "new  job"  and  this  is  copied  in 
the  Report  of  the  Senate  Committee  on  Finance, 
Senate  Report  No.  628,  74th  Cong.,  1st  Session, 
page  47,  but  the  term  "new  job"  is  itself  ambiguous 
and  there  is  no  indication  that  it  was  used  by  either 
committee  in  a  narrow  or  exclusive  sense. 

'  See  statement  of  Senator  Harrison, 
Congressional  Record,  Vol.  79,  p.9271. 

♦  HEARINGS  BEFORE  THE  COMMrTTEE  OF 
WAYS  AND  MEANS,  HOUSE  OF 
REPRESENTATIVES,  74th  Cong.,  1st  Sets.,  on  HJL 
4120,  pp.  137-38. 
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similar  work  in  the  locality.  The  provision, 
therefore,  requires  a  liberal  construction  in 
order  to  carry  out  the  Congressional  intent 
and  the  public  policy  embodied  therein. 
Interpretation  is  required,  for  the  term  "new 
work"  is  by  no  means  unambiguous.  But  any 
ambiguity  should  be  resolved  in  the  light  of 
such  intent  and  public  policy. 

Interpretation  of  "New  Work" 

For  the  purpose  of  applying  the  prevailing 
conditions-of-work  standard  in  section 
3304(a)(5)(B)  of  the  Federal  Unemployment 
Tax  Act,  an  offer  of  new  work  includes  (1) 
an  offer  of  work  to  an  unemployed  individual 
by  an  employer  with  whom  he  has  never  had 
a  contract  of  employment;  (2)  an  offer  of  re- 
employment to  an  unemployed  individual  by 
his  last  (or  any  other)  employer  with  whom 
he  does  not  have  a  contract  of  employment 
at  the  time  the  offer  is  made;  and  (3)  an  offer 
by  an  individual's  present  employer  of  (a) 
diffierent  duties  from  those  he  has  agreed  to 
perform  in  his  existing  contract  of 
employment,  or  (b)  different  terms  or 
conditions  of  employment  from  those  in  his 
existing  contract' 

This  definition  makes  the  determination  of 
whether  an  offer  is  of  "new  work"  depend  on 
whether  the  offer  is  of  a  new  contract  of 
employment.  This  we  believe  is  sound. 

All  work  is  performed  under  a  contract  of 
employment  between  a  worker  and  his 
employer.  The  contract  describes  the  duties 
the  parties  have  agreed  the  worker  is  to 
perform,  and  the  terms  and  conditions  under 
which  the  worker  is  to  perform  them.  If  the 
duties,  terms,  or  conditions  of  the  work 
offered  by  an  employer  are  covered  by  an 
existing  contract  between  him  and  the 
worker,  the  offer  is  not  of  new  work.  On  the 
other  hand,  if  the  duties,  terms,  or  conditions 
of  the  work  offiered  by  an  employer  are  not 
covered  by  an  existing  contract  between  him 
and  the  worker,  the  offer  is  of  a  new  contract 
of  employment  and  is,  therefore,  new  work. 

It  is  not  difficult  to  agree  that  "new  work" 
clearly  includes  an  offer  of  work  to  an 
unemployed  individual  by  an  employer  with 
whom  he  has  never  had  a  contract  of 
employment;  that  is,  an  employer  for  whom 
he  has  never  worked  before.  If  the  worker  has 
never  had  a  contract  of  employment  with  the 
offering  employer,  the  foct-finding  and  the 
application  of  the  test  are  simple. 

But  if  the  phrase  "new  work"  were  limited 
to  work  with  an  employer  for  whom  the 
individual  has  never  worked,  it  is  plain  that 
the  purpose  of  section  3304(a)(5)(B)  would  be 
largely  nullified.  It  can  make  no  difference, 
insofar  as  that  purpose  is  concerned,  that  the 


>  The  "group  attachment"  concept  is  outside  the 
scope  of  this  letter.  "Group  attachment"  arises 
under  the  provisions  of  an  industry-wide  collective 
bargaining  agreement  between  a  group  of  workers 
and  a  group  of  employers  whereby  workers  cannot 
be  hired  directly  by  individual  employers  but  are 
referred  to  employers  by  a  hiring  hall  on  a 
rotational  basis  and  under  which  each  worker  has 
a  legally  enforceable  right  to  his  equal  share  of  the 
available  work  with  such  employers.  See  Matson 
Terminals  Inc.  v.  California  Employment 
Commission,  151  P.  2d  202,  discussed  in  the 
Secretary's  decision  with  respect  to  Washington 
dated  December  28. 1949.  and  the  Secretary's 
decision  in  the  California  conformity  case.  Benefit 
Series.  FSLS  315.05.1. 


unemployed  worker  is  offered  re-employ 
ment  by  his  former  employer  rather  than 
employment  by  one  in  whose  employ  he  has 
never  been.  It  can  make  no  difference  either 
in  the  application  of  the  test.  The  question 
is  whether  the  offer  of  re-employment  is  an 
offer  of  a  new  contract  of  employment.  If  the 
worker  quit  his  job  with  the  employer,  or  was 
discharged  or  laid  off  indefinitely,  the 
existing  contract  of  employment  was  thereby 
terminated.  An  indefinite  layoff,  that  is,  a 
layoff  for  an  indefinite  period  with  no  fixed 
or  determined  date  of  recall,  is  the  equivalent 
of  a  discharge.  The  existence  of  a  seniority 
right  to  recall  does  not  continue  the  contract 
of  employment  beyond  the  date  of  layoff. 
Such  a  seniority  right  is  the  worker's  right; 
it  does  not  obligate  the  worker  to  accept  the 
recall  and  does  not  require  the  employer  to 
recall  the  worker.  It  only  requires  the 
employer  to  offer  work  to  the  holder  of  the 
right,  before  ofiiBring  it  to  individuals  with 
less  seniority. 

Any  offer  made  after  the  termination  is  of 
a  new  contract  of  employment,  whether  the 
duties  offered  to  the  worker  are  the  same  or 
different  from  those  he  had  performed  under 
his  prior  contract,  or  are  under  the  same  or 
different  terms  or  conditions  from  those 
which  governed  his  last  employment.  There 
is  not,  however,  a  termination  of  theexisting 
contract  when  the  worker  is  given  a  vacation, 
with  or  without  pay,  or  a  short-term  layoff  for 
a  definite  period.  When  the  job  offer  is  frtim 
an  employer  for  whom  the  individual  had 
previously  worked,  inquiry  must  be  made  as 
to  whether  the  contract  with  the  employer 
was  terminated,  and  if  so,  how? 

Although  it  has  been  more  difficult  for 
some  to  see,  the  situation  is  no  different 
when  an  individual's  present  employer  tells 
him  that  he  must  either  accept  a  transfer  to 
other  duties  or  a  change  in  the  terms  and 
conditions  of  his  employment,  or  lose  his  job. 
Applying  the  test,  it  is  clear  that  an 
attempted  change  in  the  duties,  terms,  or 
conditions  of  the  work,  not  authorized  by  the 
existing  employment  contract,  is  in  effect  a 
termination  of  the  existing  contract  and  the 
offer  of  a  new  contract.  Not  only  is  this  a 
sound  application  of  legal  principles,  but  it 
is  thoroughly  in  harmony  with  the 
underlying  pmpose  of  the  prevailing 
conditions  of  work  provision.  That  purpose 
would  be  largely  frustrated  if  benefits  were 
denied  for  unemployment  resulting  from  the 
worker's  refusal  to  submit  to  a  change  in 
working  conditions  which  would  cause  these 
conditions  to  be  substantially  less  favorable 
to  a  claimant  than  those  prevailing  for  similar 
work  in  the  locality.  The  denial  of  benefits 
in  such  circumstances  would  tend  to  depress 
wages  and  working  conditions  just  as  much 
as  a  denial  of  benefits  for  a  refusal  by  an 
unemployed  worker  to  accept  work  under 
substandard  conditions.  If  a  proposed  change 
in  the  duties,  terms,  or  conditions-of-work 
not  authorized  by  the  existing  employment 
contract  were  not  "new  work,"  prevailing 
wage  and  conditions-of-work  standard  could 
be  substantially  impaired  by  employers  who 
hired  workers  at  prevailing  wages  and 
conditions,  and  thereafter  reduced  the  wages 
or  changed  the  conditions,  thereby  depriving 
workers  of  the  protection  intended  to  be 
given  them  by  the  prevailing  wage  and 


conditions-of-work  standard.  The  terms  of 
the  existing  contract,  so  important  in  this 
situation,  are  questions  of  fact  to  be 
ascertained  as  are  other  questions  of  fact. 
The  following  are  examples  of  offers  of 
new  work  by  the  employer  for  whom  the 
individual  is  working  at  the  time  of  the  offer: 

a.  A  worker  employed  as  a  carpenter  is 
offered  work  as  a  carpenter's  helper  as  an 
alternative  to  a  layoff. 

b.  A  bookkeeper  is  transferred  to  a  job  as 
a  typist. 

c.  The  hours  of  work  of  a  factory  worker 
employed  for  an  8-hour  day  are  changed  to 
10  hours  a  day. 

d.  A  worker  employed  with  substantial 
fringe  benefits  is  informed  that  he  will  no 
longer  receive  such  benefits. 

e.  A  worker  employed  at  a  wage  of  S3  an 
hour  is  informed  that  he  will  thereafter 
receive  only  S2  an  hour. 

In  each  of  these  cases  either  the  offered 
duties  are  not  those  which  the  worker  is  to 
perform  for  the  employer  under  his  existing 
contract  of  employment,  or  the  offered 
conditions  are  different  frt)m  those  provided 
in  the  existing  contract. 

Applying  the  Prevailing  Conditions-of-Work 
Standard 

The  prevailing  wage  and  conditions-of- 
work  standard  does  not  require  a  claims 
deputy  or  a  hearing  officer  to  inquire  into 
prevailing  wages,  hours,  or  worldng 
conditions  in  every  case  of  refusal  of  new 
work,  or  to  determine  in  every  such  case  in 
which  he  denies  benefits  whether  the  wages, 
hours,  or  other  conditions  of  offered  work  are 
substandard.  This  would  be  unnecessarily 
burdensome.  However,  a  determination  must 
be  made  as  to  prevailing  conditions  of  work 
when  (1)  the  claimant  specifically  raises  the 
issue,  (2)  the  claimant  objects  on  any  ground 
to  the  suitability  of  wages,  hours,  or  other 
offered  conditions,  or  (3)  facts  appear  at  any 
stage  of  the  administrative  proceedings 
which  put  the  agency  or  hearing  officer  on 
notice  that  the  wages,  hours,  or  other 
conditions  of  offiered  work  might  be 
substantially  less  favorable  to  the  claimant 
than  those  prevailing  for  similar  work  in  the 
locality. 

State  agency  determinations  and  decisions 
at  all  levels  of  adjudication  must  reflect  the 
State  agency's  consideration  of  prevailing 
conditions  of  work  fiactors  when  pertinent.  In 
particular,  referees'  decisions  as  to  benefit 
claims  must  contain^  in  cases  where  issues 
arise  as  indicated  above,  appropriate  findings 
of  feet  and  conclusions  of  law  with  respect 
to  the  prevailing  conditions-of-work 
standard.  This  is  so  whether  the  State 
ultimately  determines  the  worker's  right  to 
benefits  under  the  refusal-of-work  provision 
of  the  State  law  or  some  other  provision,  as, 
for  example,  under  the  voluntary  quit 
provision.  Since  the  Federal  law  requires,  for 
conformity,  that  State  laws  include  a 
provision  prohibiting  denial  of  benefits  for 
refusal  of  new  work  where  the  conditions  of 
the  offered  work  are  substantially  less 
fevorable  to  the  individual  than  the 
conditions  prevailing  for  similar  work,  there 
caimot  be,  under  the  State  law,  a  denial  in 
such  circumstances  regardless  of  the 
provision  of  State  law  under  which  the 
ultimate  determination  is  made. 


Robert  C.  Gc 
Administrat 
[FR  Doc.  98- 
aiLUNQCOOE 
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In  applying  the  labor  standards,  the  State 
agency  must  detennine  first  whether  the 
offiered  work  is  "new  work."  If  it  is  "new 
work"  a  determination  must  be  made  as  to 
(1)  what  is  similar  work  to  the  offered  work, 
and  (2)  what  are  the  prevailing  wages,  hours, 
or  other  conditions  for  similar  work  in  the 
locality,  and  (3)  whether  the  offered  work  is 
substantially  less  favorable  to  the  particular 
claimant  than  the  prevailing  wages,  hours,  or 
other  conditions.  The  key  words  and  phrases 
in  this  standard  ("similar  work."  "locality," 
"substantially  less  favorable  to  the 
individual,"  and  "wages,  hours,  and  other 
conditions  of  work")  are  discussed  in  detail 
in  the  Bureau's  statement,  Principles 
Underlying  the  Prevailing  Conditions  of  Work 
Standard,  Benefit  Series,  September  1950, 1- 
BP-1,  BSSUI  (originally  issued  January  6, 
1947  as  Unemployment  Compensation 
Program  Letter  No.  130). 

Please  bring  this  letter  to  the  attention  of 
State  agency  and  Appeal  Board  personnel 
engaged  in  benefit  claim  adjudication  at  all 
levels. 

RESaSSIONS:  None. 
Sincerely  yours, 
Robert  C.  Goodwin, 
Administrator. 

[FR  Doc.  98-25257  Filed  9-21-98;  8:45  amj 
BILLMO  OOOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02379:  02379B;  02379C] 

Amended  Certification  Regarding 
Eiigibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a). 
Subchapter  2,  Title  II.  of  the  Trade  Act 
of  1974,  as  amended  (19  U.S.C  2273). 
the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitr  .^M 
Adjustment  Assistance  on  August  10. 
1998.  applicable  to  all  workers  of  Boise 
Cascade,  Emmett  Plywood,  Emmett. 
Idaho,  lie  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  sub)ect  firm.  New 
findings  show  that  worker  separations 
occurred  at  the  subject  firm's  Cascade, 
Idaho  plant.  The  company  also  reports 
that  worker  separations  v«rill  occur  at  the 
Horseshoe  Bend,  Idaho  facility  when  it 
closes  September  30, 1998.  The  workers 
at  the  Cascade  and  Horseshoe  Bend, 
Idaho  facilities  process  logs  into  green 
lumber  that  is  used  in  the 
manufacturing  of  plywood.  The 
production  of  green  lumber  at  Boise 
Cascade's  Cascade  and  Horseshoe  Bend, 
Idaho  plants  contribute  to  the 
production  of  plywood  at  Boise 
Cascade's  Emmett  Plywood,  Emmett, 


Idaho  plant.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  workers  at  the 
subject  firms'  Cascade  and  Horseshoe 
Bend,  Idaho  plants. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Boise  Cascade  adversely  affected  by 
imports  from  Canada. 

The  amended  notice  applicable  to 
NAFTA-02379  is  hereby  issued  as 
follows: 

All  workers  of  Boise  Cascade,  Emmett 
Plywood,  Emmett,  Idaho  (NAFTA-02379). 
Cascade,  Idaho  (NAFTA-02379B)  and 
Horseshoe  Bend,  Idaho  (NAFTA-02379C) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  Miay  5, 1997 
through  August  10,  2000  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  3rd  day  of 
September,  1998. 
Linda  G.  Poole, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  98-25262  Filed  9-21-98;  8:45  am) 
BNJJNQ  OOOE  45ie-30-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Independence  Coal  Company 

[Docket  No.  M-g8-79-C) 

Independence  Coal  Company,  HC  78 
Box  1800,  Madison,  West  Virginia 
25130  has  filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Justice  No.  1  Mine  (I.D.  No.  46- 
07273)  located  in  Boone  County,  West 
Virginia.  The  petitioner  proposes  to  use 
high-voltage  longwall  mining 
equipment.  The  petitioner  asserts  that 
the  nominal  voltage  of  the  longwall 
power  circuit(s)  would  not  exceed  4,160 
volts.  In  addition,  the  petitioner  asserts 
that  the  specific  terms  and  conditions 
listed  in  this  petition  would  be  followed 
and  proposed  revisions  that  specify 
initial  and  refresher  training  regarding 
these  terms  and  conditions  for  its 
approved  Part  48  training  plan  would  be 
submitted  to  the  District  Manager 
within  60  days  after  the  proposed 
decision  and  order  becomes  final.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 


least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Mettiki  Coal  Corporation 

(Docket  No.  M-98-80-C1 

Mettiki  Coal  Corporation,  293  Table 
Rock  Road,  Oakland,  Maryland  21550 
has  filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.1002-1 
(location  of  other  electric  equipment; 
requirements  for  permissibility)  to  its 
Mettiki  Mine  (I.D.  No.  18-00621) 
located  in  Gairett  County,  Maryland. 
The  petitioner  proposes  to  use 
nonpermissible  low  horsepower  testing 
and  diagnostic  equipment  within  150 
feet  from  pillar  workings.  The  petitioner 
asserts  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  22,  1998.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  September  17, 1998. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 
[FR  Doc.  98-25309  Filed  9-21-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Notice  of  Open 
Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
summary;  Notice  is  hereby  given  that 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  will  meet  October  7  and  8, 
1998,  at  the  Frances  Perkins  Department 
of  Labor  Building,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  This 
meeting  is  open  to  the  public. 
DATES:  This  ACCSH  meeting  will  be 
held  on  Octotier  7  and  8, 1998  as 
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described  further  in  the  body  of  this 
document. 

SUPPt.EMENTARY  INFORMATION:  For 
further  information  contact  Theresa 
Berry,  Office  of  Public  Affairs,  Room  N- 
3647,  telephone  (202)  219-8615  Ext. 
106,  at  the  Occupational  Safety  and 
Health  Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC,  20210. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  at  the 
OSHA  Docket  Office,  Room  N-2625, 
telephone  202-219-7894.  All  ACCSH 
meetings  and  those  of  its  work  groups 
are  open  to  the  public.  Individuals  with 
disabilities  requiring  reasonable 
accommodations  should  contact 
Theresa  Berry  no  later  than  September 
30, 1998  at  the  above  address. 

ACCSH  was  established  under  section 
107(e)(1)  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C  656). 

ACCSH  will  meet  firom  9  a.m.  to  4:30 
p.m.  on  Wednesday,  October  7  and  from 
9  a.m.  to  1:15  p.m.  on  Thursday, 
October  8  in  Rooms  N-5437  B,  C,  and 
D. 

The  agenda  items  for  the  October  7 
and  8, 1998  meeting  include:  Remarks 
by  the  Assistant  Secretary  for  the 
Occupational  Safety  and  Health 
Administration,  Charles  N.  Jef&ess. 

Construction  Standards  and  Policy 
Updates  to  include  the  Proposed 
Standard  on  Subpart  R  "Steel  Erection", 
the  Status  of  the  Construction  Safety 
and  Health  Management  Standard,  the 
Proposed  Revisions  to  Multi-employer 
Policy,  and  other  construction  related 
issues. 

ACCSH  Work  Group  Updates,  to 
include  such  subjects  as;  Sanitation, 
Data  Collection/Enforcement,  Confined 
Space,  Scaffolds,  and  Musculoskeletal 
Disorders. 

For  information  on  ACCSH  Work 
Group  meeting  schedules  or  topics, 
contact  Jim  Boom,  Directorate  of 
Construction,  Office  of  Construction 
Services,  Room  N-3603,  Telephone 
202-219-8136,  extension  143. 

Interested  persons  may  submit  written 
data,  views  or  comments,  preferably 
with  20  copies,  to  Theresa  Berry,  at  the 
address  above.  Those  submissions, 
received  prior  to  the  meeting  will  be 
provided  to  ACCSH  and  will  be 
included  in  the  record  of  the  meeting. 

Interested  persons  may  also  request  to 
make  an  oral  presentation  by  notifying 
Theresa  Berry  before  the  meeting.  The 
request  must  state  the  amount  of  time 
^desired,  the  interest  that  the  person 
represents,  and  a  brief  outline  of  the 
presentation.  ACCSH  may  grant 


requests,  as  time  permits,  at  the 
discretion  of  the  Acting  Chair  of 
ACCSH. 

Signed  at  Washington,  DC  this  16th  day  of 
September,  1998. 
Charles  N.  JeSnas, 
Assistant  Secretary  of  Labor 
[FR  Doc.  98-25263  Filed  9-21-98;  8:45  am] 
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NATIONAL  SCrENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

TTTLE  OF  collection:  1999  Survey  of 

Doctorate  Recipients  (0MB  Control  No. 

3145-0020). 

AGENCY:  National  Science  Foundation. 

action:  Notice. 

SUMMARY:  Under  the  paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  or  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  for  a  copy  of  the 
collection  instrument  and  instructions 
contact  Ms.  Mary  Lou  Higgs,  Acting 
Clearance  Officer,  via  surface  mail: 
National  Science  Foundation,  ATTN: 
NSF  Reports  Clearance  Officer,  Suite 
295,  4201  Wilson  Boulevard,  ArUngton, 
VA  22230;  telephone  (703)  306-2063;  e- 
mail  mlhiggs@nsf.gov;  or  FAX  (703) 
306-0201. 
SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

The  Survey  of  Doctorate  Recipients 
(SDR)  has  been  conducted  biennially 
since  1973.  Fro  the  1999  cycle,  a  sample 
of  individuals  under  the  age  of  76  who 
have  earned  doctoral  degrees  in  science 
and  engineering  from  U.S.  institutions 
will  be  surveyed.  The  purpose  of  the 
study  is  to  provide  national  estimates 
describing  the  relationship  between 
education  and  employment  for  Ph.D. 
recipients  in  science  and  engineering. 
The  study  is  one  of  three  components  of 
the  Scientists  and  Engineers  Statistical 
Data  System  (SESTAT),  which  produces 
national  estimates  of  the  size  and 
characteristics  of  the  nation's  science 
and  engineering  population. 

The  National  Science  Foundation  Act 
of  1950,  as  subsequently  amended, 
includes  a  statutory  charge  to  ".  .  . 
provide  a  central  clearin^ouse  for  the 


collection,  interpretation,  and  analysis 
of  data  on  scientific  and  engineering 
resources,  and  to  provide  a  source  of 
information  for  policy  formulation  by 
other  agencies  of  the  Federal 
Government."  The  Survey  of  Doctorate 
Recipients  is  designed  to  comply  with 
these  mandates  by  providing 
information  on  the  supply  and 
utilization  of  doctorate  level  scientists 
and  engineers.  Collected  data  will  be 
used  to  produce  estimates  of  the 
characteristics  of  these  individuals. 
They  will  also  provide  necessary  input 
into  the  SESTAT  labor  force  data 
system,  which  produces  national 
estimates  of  the  size  and  characteristics 
of  the  coimtry's  science  and  engineering 
population.  The  Foundation  uses  this 
information  to  prepare  congressionally 
mandated  reports  such  as  Women  and 
Minorities  in  Science  and  Engineering 
and  Science  and  Engineering  Indicators. 
A  pubUc  release  file  of  collected  data, 
designed  to  protect  respondent 
confidentiality,  is  expected  to  be  made 
available  to  researchers  on  CD-ROM 
and  on  the  World  Wide  Web. 

Questionnaires  will  be  mailed  in 
April  1999  and  nonrespondents  to  the 
mail  questionnaire  computer  assisted 
telephone  interviewing  (CATI).  The 
survey  will  be  collected  in  conformance 
with  the  Privacy  Act  of  1974  and  the 
individual's  response  to  the  survey  is 
voluntary.  NSF  will  insure  that  all 
information  collected  will  be  kept 
strictly  confidential  and  will  be  used 
only  for  research  or  statistical  purposes, 
analyzing  data,  and  preparing  scientific 
reports  and  articles. 

2.  Expected  Respondents 

We  will  mail  the  survey  to  a  statistical 
sample  of  approximately  40,000  U.S. 
doctorates. 

3.  Burden  on  the  PubUc 

The  amount  of  time  to  complete  the 
questionnaire  may  vary  depending  on 
an  individual's  circumstances;  however, 
on  average  it  will  take  approximately  25 
minutes  to  complete  the  survey.  We 
estimate  that  the  total  annual  burden 
will  be  16,666  hours  during  the  year. 

Comments  Requested 

DATES:  Send  written  comments  to  NSF 
on  or  before  November  23, 1998. 

ADDRESSES:  Submit  written  comments 
to  Ms.  Mary  Lou  Higgs,  Acting 
Clearance  Officer,  through  surface  mail 
at:  National  Science  Foundation,  ATTN: 
NSF  Reports  Clearance  Officer,  Suite 
295,  4201  Wilson  Boulevard,  Arlington, 
VA  22230;  through  e-mail 
mlhiggs@nsf.gov;  or  FAX  (703)  306- 
0201. 
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SPEQAL  AREAS  FOR  REVIEW:  NSF  request 
special  review  and  comments  in  the 
following  areas: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Foimdation,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  tne  Foundation's 
estimate  of  the  biu-den  of  the  proposed 
collection  of  information; 

(c)  Ways  to  enhance  the  quality,- 
utiHty,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond. 

Dated:  September  17, 1998. 
Mary  Lou  Higgs, 
Acting  NSF  Qearance  Officer. 
(FR  Doc.  98-25282  Filed  9-21-98;  8:45  am) 

BILUNQ  COOE  7S56-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-38^ 

Facility  Operating  License  No.  NPF-38, 
Entergy  Operations,  Inc.;  Waterford 
Steam  Electric  Station,  Unit  3;  Notice 
of  Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  NFP-38  issued  to 
Entergy  Operations,  Inc.  (the  licensee) 
for  operation  of  the  Waterford  Steam 
Electric  Station,  Unit  3,  located  in  St. 
Charles  Parish,  Louisiana. 

The  proposed  amendment  would 
modify  the  Notes  in  Table  2.2-1 
(Reactor  Protective  Instrumentation  Trip 
Setpoints  Limits)  and  Table  3.3-1 
(Reactor  Protective  Instrumentation).  A 
Bases  change  is  being  proposed  to 
support  this  change. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Conunission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoiisly 


evaluated;  or  (2)  create  the  possibility  of 
a  new  or  difiierent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

The  proposed  changes  modify  the  table 
notations  for  the  10-4%  Bistable  in  TS  2.2.1 
and  3.3.1.  The  proposed  changes  to  these  trip 
bypass  removal  functions  do  not  adversely 
impact  any  system,  structure,  or  component 
design  or  operation  in  a  nianner  that  would 
result  in  a  change  in  the  frequency  or 
occurrence  of  accident  initiation.  The  reactor 
trip  bypass  removal  functions  are  not 
accident  initiators.  System  connections  and 
the  trip  setpoints  themselves  are  not  affected 
by  trip  bypass  removal  setpoint  variations. 

Since  the  hysteresis  for  the  10-4% 
Bistable  is  small,  there  is  a  negligible  impact 
on  the  CEA  withdrawal  analyses.  Revised 
analyses,  accounting  for  slightly  difierent 
bypass  removal  power  levels  caused  by  the 
bistable  hysteresis,  would  result  in  negligible 
changes  to  the  calculated  peak  power  and 
heat  flux  for  the  pertinent  CEA  withdrawal 
events.  Therefore,  the  consequences  of  any 
accident  previously  evaluated  will  not 
significantly  change. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  fiacility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  trip  bypass  removal  functions  in 
question  protect  against  possible  reactivity 
events.  The  power,  criticality  levels,  and 
possible  bank  withdrawals  associated  with 
these  trip  functions  have  already  been 
evaluated.  Therefore,  all  pertinent  reactivity 
events  have  previously  been  considered. 
Slight  differences  in  the  power  level  at  which 
the  automatic  trip  bypass  removal  occurs  can 
not  cause  a  different  kind  of  accident 

There  has  been  no  changes  to  any  plant 
system,  structure,  or  component,  nor  will 
these  changes  reduce  the  ability  of  any  of  the 
safety-related  equipment  required  to  mitigate 
ACX)s. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  safety  function  associated  with  the 
CPC  and  HLP  trip  functicMis  are  maintained. 
Since  the  hysteresis  for  the  10  -  *%  Bistable 


is  small,  there  is  a  negligible  impact  on  the 
CEA  withdrawal  analyses.  Calculated  peak 
power  and  heat  flux  are  not  significantly 
changed  as  a  result  of  the  bistable  hysteresis. 
All  acceptance  criteria  are  still  met  for  these 
events.  There  is  no  change  to  any  margin  of 
safety  as  a  result  of  this  change. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received  . 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 

for  a  hearing  after  issuance.  The        

Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  fi-om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  conmients  received 
may  be  examined  at  the  NRC  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
disctissed  below. 

By  October  22, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
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to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

S>roceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront,  New 
Orleans,  LA  70122.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 


litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001,  and  to 
N.S.  Reynolds,  Esq.,  Winston  &  Strawn, 
1400  L  Street  N.W.,  Washington,  D.C. 
20005-3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  11, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  University  of  New  Orleans  Library. 
Louisiana  Collection,  Lakefront,  New 
Orleans,  LA  70122. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Timothy  J.  Polich, 

Project  Manager,  Project  Directorate  IV- 1 , 
Division  of  Reactor  Projects  III/IV.  Office  of 
Nuclear  Reactor  Relation. 
IFR  Doc.  98-25279  Filed  9-21-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

GPU  Nuclear,  Inc.;  Notice  of  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  Nuclear  Regulatory  Commission 
(the  Commission)  has  denied  a  request 
by  GPU  Nuclear,  Inc.,  (licensee)  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-50  issued  to  the 
licensee  for  operation  of  the  Three  Mile 
Island  Nuclear  Station,  Unit  No.  1, 
located  in  Dauphin  County,  PA.  Notice 
of  Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  May  14, 1997,  (62 
FR  26572). 

The  purpose  of  the  licensee's 
amendment  request  was  to  seek 
approval  from  the  Commission  pursuant 
to  10  CFR  50.59(c)  to  allow  a 
modification  for  permanent  removal  of 
the  TMI-1  reactor  vessel  missile  shields. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  September  16, 
1998. 


unission. 


By  October  22, 1998,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Ernest  L.  Blake,  Jr.,  Esquire, 
Shaw,  Pittman.  Potts,  &  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  apphcation  for 
amendment  dated  March  31, 1997,  as 
supplemented  Jime  3, 1998,  and  July  13, 
1998,  and  (2)  the  Commission's  letter  to 
the  licensee  dated  September  16, 1998. 

These  docimients  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Law/ 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (Regional 
Depository)  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director  Project  Directorate  1-2.  Division  of 
Beactor  Projects— I/n.  Office  of  Nuclear 
Reactor  Reffilation. 

[FR  Doc  98-25280  Filed  9-21-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATES:  Weeks  of  September  21. 28. 

October  5.  and  12, 1998. 

PLACE:  Commissioners'  Conference  . 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  21 

There  are  no  meetings  the  week  of 
Septeiid)er  21. 


Week  of  September  28— Tentative 

There  are  no  meetings  the  week  of 
September  28. 

Week  of  October  5— TenUtive 

Wednesday,  October  7 

11:30  a.m. — Affirmation  Session 
(PUBUC  MEETING),  (if  needed). 

Thursday,  October  8 

10:30  a.m. — Briefing  by  the  Executive 
Branch  (Closed — Ex.  1) 

Week  of  October  12— TenUtive 

Thursday,  October  15 

11:30  a.m. — Affirmation  Session 
(PUBUC  MEETING),  (if  needed) 

*The  schedule  for  commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  415-1661. 
***** 

ADDITIONAL  INFORMATION:  By  a  vote 
of  3-0  on  September  IS,  the  Commission 
determined  pursuant  to  U.S.Q  552b(e)  and 
10  CFR  Sec.  9.107(a)  of  the  Commission's 
rules  that  "Discussion  of  Management  Issues 
(Closed— Ex.  2  and  6)"  be  held  on  September 
15,  and  on  less  than  one  week's  notice  to  the 
publia 

By  a  vote  of  3-0  on  September  15,  die 
Conunission  determined  pursuant  to  U.S.C 
552b(e)  and  10  CFR  Sec.  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of  (a) 
Hydro  Resources  Inc.:  Presiding  OfBcer's 
Memorandum  and  Order  Ruling  on  Petitions 
and  Areas  of  Concern:  Granting  Request  for 
Hearing;  Scheduling,  LBP  98-9,  May  13, 
1998  and  (b)  Proposed  Order  Referring 
Petition  to  Intervene  in  Oconee  License 
Renewal  Proceeding  to  Atomic  Safety  and 
Licensing  Board  (Public  Meeting)"  be  held  on 
September  IS,  and  on  less  than  one  week's 
notice  to  the  public. 

By  a  vote  of  3-0  on  September  17,  the 
Commission  determined  pursuant  to  U.S.C 
552b(e)  and  10  CFR  Sec.  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of  (a) 
Baltimore  Gas  &  Electric  Company  (Calvert 
Cliffs  Nuclear  Power  Plant  Units  1  And  2). 
Docket  Nos.  50-317-LR,  Memorandiun  and 
Order  (Denying  Time  Extension  Motion  and 
Schedule  Prehearing  Conference)  (Aug.  27, 
1998)  and  (b)  North  Atlantic  Energy 
Corporation  Seabrook  Station  Unit  No.  1); 
Atomic  Safety  and  Licensing  Board 
Memorandum  and  Order  Ruling  on 
Intervention,  LBP-98-23  (SepL  4, 1998) 
(Public  Meeting)"  be  held  on  September  17, 
and  on  less  than  one  week's  notice  to  the 
public. 

The  NRC  Commission  Meeting  Schedule 
can  be  fbimd  on  the  Internet  at  http:// 
www.nrcgov/SECY/smj/schedule/htm 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington,  D.C 
20555  (301-415-1661).  In  addition. 


distribution  of  this  meeting  notice  over  the 

Internet  system  is  available.  If  you  are 

interested  in  receiving  this  Commission 

meeting  schedule  electronically,  please  send 

an  electronic  message  to  wmh@nrc.gov  or 

dkw9nrc.gov. 

*        •        *        *        •        •    .    • 

Dated:  September  18, 1998. 
William  M.Hill,  Jr., 

SECY  Tracking  Office,  Office  of  the 

Secretary. 

(FR  Doc.  98-25447  Filed  9-18-98;  2:44  pm] 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  New 
mfomwtion  Collection  SF  2800-1 

agency:  Office  of  Personnel 

Management. 

ACTKM:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  annoimces  that  the  Office  of 
Personnel  Management  will  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  emergency  clearance  of  a 
new  information  collection.  SF  2809-1, 
Annuitant/OWCP  Health  Benefits 
Election  Form,  will  be  used  by  Federal 
retirement  systems  other  than  the  Qvil 
Service  Retirement  System  (CSRS)  and 
the  Federal  Employees  Retirement 
System  (FERS),  including  the  Foreign 
Service  Retirement  System  and  the 
Office  of  Woiiiers'  Compensation 
Programs  (OWCP),  and  certain  former 
dependents  of  these  individuals.  These 
former  dependents  include  certain 
former  spouses  who  are  eligible  fat 
enrollment  under  the  Spouse  Equity  Act 
of  1984  (Pub.  L.  98-615),  and  certain 
former  dependents  who  are  eligible  for 
enrollment  under  the  Temporary 
Continuation  of  Coverage  (TCC) 
provisions  of  FEHB  law  (5  U.S.C 
8905a). 

Approximately  9,000  SF  2809-1 
forms  will  be  completed  annually.  Each 
form  will  take  approximately  30 
minutes  to  complete.  The  aimual 
estimated  burden  will  be  4,500  hours. 

Comments  are  particularly  invited  on: 
— ^Whether  this  collection  of  information 

is  necessary  for  the  proper 

performance  of  functions  of  the  Office 

of  Personnel  Management,  and 

whether  it  will  have  practical  utility; 
— ^Whether  our  estimate  of  the  public 

burden  of  this  collection  is  accurate, 

and  based  on  valid  assumptions  and 

methodolojev;  and 
— Wajrs  in  wmch  we  can  minimiZB  the 

burden  of  the  collection  of 
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information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
tediniques  or  other  forms  of 
information  technology. 
For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
November  23, 1998. 
ADDRESSES:  Send  or  deliver  comments 
to— Abby  L.  Block,  Chief,  Insurance 
Policy  and  Information  Division, 
Retirement  and  Insurance  Service.  U.S. 
Office  of  Personnel  Management.  1900  E 
Street.  NW,  Room  3425,  Washington. 
DC  20415-0001. 
FOR  INFORMATION  RCQAfWINQ 
AOMMSTRATIVE  COOR0INATK3N— CONTACT: 

Donna  G.  Lease,  Budget  and 
Administrative  Services  Division.  (202) 
606-0623. 

Office  of  Personnel  Management 

Jeaioe  R.  Laclia]iGe> 

Director. 

(FR  Doc  9S-2S2S4  Piled  9-21-98;  8:45  am) 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

PropoMd  Cdlaction;  Comment 
Requwt  for  Rovlow  of  a  Raviaad 
Information  Collection  SF  2809 

aqBCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22. 1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  intends  to 
submit  to  the  Office  of  Management  and 
Budget  a  request  for  review  of  a  revised 
information  collection.  SF  2809,  Federal 
Employees  Health  Benefits  Election 
Form,  is  used  by  Federal  employees, 
certain  separated  former  Federal 
employees,  and  former  dependents  of 
Federal  employees,  to  enroll  for  health 
insurance  coverage  imder  the  FEHB 
Program.  Certain  former  spouses  or 
former  Federal  employees  who  are 
eligible  for  enrollment  under  the  Spouse 
Equity  Act  of  1984  (Pub.  L.  98-615).  and 
former  spouse  employees  and  former 
dependents  who  are  eligible  for 
enrollment  under  the  Temporary 
Continuation  of  Coverage  (TCC) 
provisions  of  FEHB  law  (5  U.S.C.  8905a) 
also  use  this  form. 

Approximately  9,000  SF  2809  forms 
are  completed  annually.  Each  form  takes 
approximately  30  minutes  to  complete. 


The  anniial  estimated  burden  is  4.500 

hours. 
Comments  are  particularly  invited  on: 

— ^Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 

— Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 

— Ways  in  which  we  can  minimize  the 
burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
tedmiques  or  other  forms  of 
information  technology. 
For  copies  of  this  proposal,  contact 

Mary  Beth  Smith-Toomey  on  (202)  606- 

8358,  or  E-mail  to  mbtoomey^pm.gov. 

OATK:  Comments  on  this  propcMal 

should  be  received  on  or  before 

November  23, 1998. 

ADDRESSES:  Send  or  deliver  comments 

to — ^Abby  L.  Block.  Chief.  Insurance 

Policy  and  Information  Division, 

Retirement  and  Insurance  Service.  U.S. 

Office  of  Personnel  Management,  1900  E 

Street.  NW.  Room  3425.  Washington, 

DC  20415-0001. 

FOR  INFORMATION  REQARDtNQ 

AOMMSTRATIVE  C0ORDINATION--C0NTACT: 

Donna  G.  Lease,  Budget  and 

Administrative  Services  Division.  (202) 

606-0623. 

Office  of  Personnel  Management 

Janice  R.  I^achence, 

Director. 

(FR  Doc  98-25256  Filed  9-21-98;  8:45  am] 

MLLMQ  OOOE  n»-ei-p 


OFRCE  OF  PERSONNEL 
MANAQEMENT 

SutHnlssion  fOr  0MB  Raviaw; 
Comment  Request  for  Review  of  an 
Information  Collaction:  Information 
and  Instructions  on  Your 
Reconsideration  Rights,  Rl  38-47 

AQBtCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22. 1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  an 
information  collection.  Information  and 
Instructions  on  Your  Reconsideration 
Rights.  RI 38-47.  outiines  the 
procedures  required  to  request 


reconsideration  of  an  initial  0PM 
decision  about  Civil  Service  or  Federal 
Employees  retirement,  Retired  Federal 
or  Federal  Employee  Health  Benefits 
requests  to  enroll  or  change  enrollment, 
or  Federal  Employees'  Group  Life 
Insiirance  coverage.  The  forms  list  the 
procedures  and  time  periods  required 
tor  requesting  reconsideration. 

Approximately  3,100  annuitants  and 
survivors  request  reconsideration 
annually.  We  estimate  it  takes 
approximately  45  minutes  to  apply.  The 
annual  burden  is  2325  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358.  or  E-mail  to  mbtoomeyOopm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
22. 1998. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman.  Chief.  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management.  1900  E  Street, 
NW,  Room  3349.  Washington.  DC 
20415-0001 
and 
Joseph  Lackey.  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
A^irs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REQARDINQ 
ADMMSTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management 
Janke  R.  I  jchwice,  . 
Director 

(FR  Doc  98-25255  Filed  9-21-08: 8:45  am] 
■HiJNQ  CODE  nts-ei-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Raquast 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  5u  Street, 
N.W.,  Washington.  D.C.  20549 

Extension: 
Rule  17H  (17  CFR  270.17H1.  SEC  File 
No.  270-239,  0MB  Control  No.  3235- 
0224 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
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Office  of  Management  and  Budget 
("0MB")  a  request  for  extension  and 
approval  of  the  collection  of  information 
discussed  below. 

Rule  17J-1  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a) 
(the  "Investment  Company  Act") 
addresses  conflicts  of  interest  between 
registered  investment  company  ("fund") 
personnel  and  their  funds  that  may  arise 
when  fund  personnel  buy  or  sell 
securities  for  their  personal  accoimts 
("personal  investment  activities").  Rule 
17J-1,  which  the  Commission  adopted 
in  1980,1  generally  prohibits  fund^ 
personnel  from  engaging  in  fraud  in 
connection  with  personal  transactions 
in  seciu-ities  held  or  to  be  acquired  by 
the  fund.  In  order  to  prevent  fi«ud,  the 
rule  oirrently  (i)  requires  a  fund  and 
each  investment  adviser  and  principal 
underwriter  to  the  fund  (collectively, 
"rule  17J-1  organizations")  to  adopt  a 
code  of  ethics  ("code")  designed  to 
prevent  "access  persons"  ^  from 
engaging  in  fraudulent  securities 
activities,  (ii)  requires  an  access  person 
to  report  personal  securities  transactions 
to  his  or  her  rule  17j-l  organization  at 
least  quarterly,  and  (iii)  requires  a  rule 
17J-1  organization  to  maintain  certain 
records. 

In  1995,  the  Conunission  issued  a 
release  proposing  amendments  to  rule 
17J-1  ("Proposing  Release"). '  The 
proposed  amendments  would  require, 
among  other  things,  that  a  majority  of  a 
fund's  board,  including  a  majority  of 
independent  directors,  approve  the 
fund's  code,  and  review  the  codes  of 
any  investment  adviser  or  principal 
underwriter  to  the  fund.  The  proposed 
amendments  also  would  require  that  the 


'  Prevention  of  Certain  Unlawful  Activities  With 
Respect  To  Registered  Investment  Companies, 
Investment  Company  Act  Release  No.  11421  (Oct. 
31, 1980)  [45  FR  73915  (Nov.  7.  1980)). 

*Rule  17J-1  defines  "access  person"  to  include 
directors,  officers,  general  partners,  and  any 
employee  who,  in  connection  with  his  or  her 
regular  functions  or  duties,  participates  in  the 
selection  of  a  fund's  portfolio  securities  or  who  has 
access  to  information  regarding  a  fund's  upcoming 
purchases  or  sales  of  portfolio  securities. 

'  Personal  Investment  Activities  of  Investment 
Company  Personnel  and  Codes  of  Ethics  of 
Investment  Companies  and  their  Investment 
Advisers  and  Principal  Underwriters,  Investment 
Company  Act  Release  No.  21341  (Sept.  8, 1995)  (60 
FR  47844  (Sept.  14, 1995)1.  The  Commission's 
proposal  was  based  on  reports  prepared  by  the 
Commission's  Division  of  Investment  Management 
and  the  Investment  Company  Institute  ("Id") 
Advisory  Group  on  Personal  Investing,  which 
studied  the  practices  and  standards  governing 
personal  investment  activities  of  fund  personnel. 
Division  of  Investment  Management,  Personal 
Investment  Activities  of  Investment  Company 
Personnel  (1994);  IQ,  Report  of  the  Advisory  Group 
on  Personal  Investing  (1994).  These  studies 
followed  press  reports  and  Congressional  inquiries 
in  the  early  1990s  regarding  the  personal 
investment  activities  of  fund  personnel 


management  of  a  rule  17j-l 
organization,  at  least  once  a  year, 
provide  the  fund's  board  with  an  issues 
and  certification  report  (i)  describing 
issues  that  arose  during  the  previous 
year  imder  the  code  of  ethics  applicable 
to  the  rule  17j-l  organization  and  (ii) 
certifying  to  the  fund's  board  that  the 
rule  17J-1  organization  has  adopted 
procedures  that  are  reasonably 
necessary  to  prevent  its  access  persons 
from  violating  its  code  of  ethics. 

In  order  to  facilitate  the  identification 
of  all  securities  held  by  access  person, 
the  proposed  amendments  would 
require  that  every  access  person  provide 
an  initial  holdings  report  to  his  or  her 
rule  17J-1  organization  listing  all 
securities  beneficially  owned  by  the 
access  person  at  the  time  that  he  or  she 
becomes  an  active  person.  The  proposed 
amendments  also  would  expand  the 
types  of  securities  excepted  from  the 
requirements  of  the  rule,  thereby 
increasing  the  number  of  rule  17j-l 
organizations  and  access  persons 
excluded  from  the  rule's  requirements 
concerning  codes  of  ethics,  quarterly 
transaction  reports,  and  initial  holdings 
reports. 

Fimds  also  currently  are  not  required 
to  disclose  to  the  public  any  information 
about  thefr  codes  of  ethics.  In  order  to 
provide  more  information  to  the  public 
about  a  fund's  policies  concerning 
personal  investment  activities,  the 
proposed  amendments  to  rule  17j-l 
would  require  a  fund  to  disclose  in  its 
registration  statement  (i)  that  the  fund 
and  its  investment  adviser  and  principal 
underwriter  have  adopted  codes  of 
ethics,  (ii)  whether  these  codes  permit 
personnel  subject  to  the  codes  to  invest 
in  securities  for  their  own  accounts,  and 
(iii)  that  the  codes  are  on  public  file 
with,  and  are  available  from  the 
Commission.*  The  proposed  conforming 
amendments  to  rule  204-2  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b)  (the  "Advisers  Act") » 
would  reduce  the  burden  on  registered 
investment  advisers  by  expanding  the 
types  of  transactions  in  securities 
excepted  from  the  rule's  recordkeeping 
requirement. 


■•The  registration  forms  the  Commission  is 
proposing  to  amend  are:  Form  N-IA  (open-end 
funds);  Form  N-2  (closed-end  funds);  Form  N-3 
(separate  accounts  that  offer  variable  annuity 
contracts  that  are  registered  under  the  Investment 
Company  Act);  Form  N-5  (small  business  funds); 
and  form  N-8B-2  (unit  investment  trusts). 
Although  the  Commission  has  not  proposed 
amending  Form  S-6  (unit  investment  trusts),  the 
proposed  amendments  to  Form  N-8B-2  would 
affect  the  burden  of  complying  with  Form  S-6 
because  Form  S-6  requires  a  unit  investment  trust 
to  provide  information  required  by  Form  N-8B-2. 

'Rule  204-2(a)(12).(13)  |17  CFR  275.204- 
2(aMl2).(13ll. 


The  requirement  that  the  management 
of  a  rule  17j-l  organization  provide  the 
fund's  board  with  an  aimual  issues  and 
certification  report  is  intended  to 
enhance  board  oversight  of  personal 
investment  policies  applicable  to  the 
fund  and  the  personal  investment 
activities  of  access  persons.  The 
requirement  that  every  access  person 
provide  an  initial  holdings  report  is 
intended  to  help  fund  compliance 
personnel  and  the  Commission's 
examinations  staff  monitor  potential 
conflicts  of  interest  and  detect 
potentially  abusive  activities.  The 
requirement  that  each  rule  17j-l 
organization  maintain  certain  records  is 
intended  to  assist  rule  17j-l 
organizations  and  the  Commission's 
examinations  staff  in  determining 
whether  there  have  been  violations  of 
rule  17J-1. 

The  requirement  that  a  fund  make 
available  in  its  registration  statement 
information  on  the  fund's  policies 
concerning  personal  investment 
activities  is  intended  to  promote  the 
integrity  of  the  fund  industry  and 
provide  investors  with  information  they 
may  want  when  making  investment 
decisions.  Disclosure  also  may 
encourage  fund  boards  to  give  closer 
consideration  when  approving  and 
reviewing  the  contents  of  codes  of  ethics 
applicable  to  their  funds. 

"The  conforming  amendments  to  rule 
204-2  are  intended  to  reduce  the 
reporting  and  recordkeeping  burden  on 
advisers  and  to  modify  rule  204-2(a)  to 
except  from  the  recordkeeping 
requirement  transactions  in  securities 
that  are  excepted  from  the  definition  of 
"security"  in  rule  17j-l. 

The  Commission's  staff  estimates  that 
there  are  approximately  3,800  registered 
investment  companies  that  would  be 
required  to  comply  with  the 
requirements  of  rule  17j-l.  Investment 
advisers  and  principal  imderwriters  of 
registered  investment  companies  also 
are  required  to  comply  with  certain 
requirements  of  rule  17j-l.  The  staff 
estimates  that  there  are  approximately 
7,500  investment  advisers  registered 
with  the  Commission,  of  which  the  staff 
estimates  820  are  investment  advisers  to 
registered  investment  companies.  The 
staff  also  estimates  that  there  are 
approximately  425  principal 
underwriters  of  registered  investment 
companies." 


■Funds  that  are  money  market  funds  or  that 
invest  only  in  securities  excluded  from  the 
definition  of  "security"  in  rule  17j-l,  and  any 
investment  advisers,  principal  underwriters,  and 
access  persons  to  these  funds,  do  not  have  to 
comply  with  the  rule's  requirements  concerning 
codes  of  ethics,  quarterly  transaction  reports,  and 
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The  staff  estimates  that  each  year  275 
new  rule  17y-l  organizations  each  will 
expend  8  burden  hours  to  formulate  and 
provide  codes  of  ethics  for  a  total  of 
2,200  burden  hours.  The  staff  estimates 
that  the  management  of  5,045  rule  17j- 
1  organizations^  each  will  annually 
expend  3  burden  hoiu^  to  provide  the 
fund  board  with  an  annual  issues  and 
certification  report  for  a  total  of  15,135 
burden  hours.  The  staff  estimates  that 
access  persons^  each  will  expend  .5 
burden  hours  for  the  filing  of  each 
quarterly  transaction  report'  for  a  total 
of  42,250  burden  hours.  The  staff 
estimates  that  each  year  new  access 
persons  each  will  expend  1  burden  hour 
for  the  filing  of  an  initial  holdings  report 
to  be  provided  by  persons  who  become 
access  persons^"  for  a  total  of  4,895 
burden  hours.  Finally,  the  staff 
estimates  that  5,045  rule  17j-l 


initial  holdings  reports.  The  estimated  number  of 
respondents  reported  in  this  section  may  therefore 
overstate  the  number  of  entities  actually  required  to 
comply  with  the  rule's  requirements. 

'Comprised  of  an  estimated  3,800  registered 
investment  companies.  820  investment  advisers  to 
registered  investment  companies,  and  425  principal 
underwriters  to  registered  investment  companies. 

*The  Conunission  estimates  that,  on  average,  a 
rule  17i-i  organization  will  have  20  access  persons. 
This  number  may  vary  considerably  depending  on 
the  size  of  the  rule  17|-1  organization.  Under  rule 
17}-1,  access  persons  of  investment  advisers  to 
funds  are  exempt  from  filing  quarterly  transaction 
reports  if  the  reports  would  duplicate  information 
provided  under  rule  204-2  of  the  Advisers  Act. 
Thus,  the  Conunission  staff  estimates  that  the 
number  of  access  persons  filing  quarterly 
transaction  reports  is  equal  to  the  average  number 
of  access  persons  for  each  17j-l  organization 
multiplied  by  the  total  number  of  funds  and 
principal  underwriters  of  funds  (20  x  (3800  -*■  425) 
=  84.500). 

""  'The  number  of  access  persons  who  are  required 
to  file  quarterly  transaction  reports  will  vary 
depending  on  the  personal  investment  activities  of 
each  access  person.  In  addition,  proposed  rule  I7j- 
1  contains  several  exceptions  to  filing  quarterly 
transaction  reports,  including  an  exception  if  the 
report  would  duplicate  information  contained  in 
broker  trade  confirmations  or  account  statements 
received  by  the  rule  17)-1  organization.  Although 
a  number  of  access  persons  may,  on  average,  have 
transactions  to  report  during  more  than  one  quarter 
each  year,  many  access  persons  also  may  not  have 
to  provide  a  quarterly  transaction  report  because 
their  I7j-l  organizations  have  received  the 
information  in  a  broker  trade  confirmation  or 
account  statement.  Accordingly,  the  Commission 
staff  has  estimated  that  each  access  person,  on 
average,  would  file  one  quarterly-  transaction  report 
each  year. 

*°  Based  on  conversations  with  the  industry,  the 
Commission  estimates  that,  on  average,  rule  17j-l 
organizations  will  have  two  new  access  persons 
each  year.  However,  proposed  rule  17j-l  would  not 
require  an  access  person  to  submit  an  initial 
holdings  report  if  the  access  person  has  previously 
provided  information  equivalent  to  that  which  is 
required  in  the  initial  holdings  report.  Proposed 
rule  17i-l  also  contains  several  other  exceptions  to 
filing  initial  holdings  reports.  The  Commission 
therefore  estimates,  after  taking  into  consideration 
the  number  of  respondents  excluded  from  this 
requirement  of  the  rule,  that,  on  average,  there  will 
be  4,895  annual  responses  to  this  requirement. 


organizations  each  will  expend  2 
burden  hours  to  maintain  records  of 
codes  of  ethics,  records  of  violations  of 
codes  of  ethics,  reports  by  access 
persons,  and  issues  and  certification 
reports  for  a  total  of  10,090  burden 
hours. 

The  total  annual  burden  of  the  rule's 
paperwork  requirements  therefore  is 
estimated  to  be  74,570  hours.  This 
estimate  represents  an  increase  of 
25,470  hours  from  the  prior  estimate  of 
49,100  hours.  The  increase  in  burden 
hours  is  attributable  to  updated 
information  about  the  number  of 
affected  portfolios  and  other  entities, 
and  to  a  more  accurate  calculation  of  the 
component  parts  of  some  information 
burdens. 

These  burden  hour  estimates  are 
based  upon  the  Commission  staffs 
experience  and  discussions  with  the 
fund  industry.  The  estimates  of  average 
burden  hours  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
act.  These  estimates  are  not  derived 
from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules. 

Compliance  with  the  collection  of 
information  requirements  of  the  rule  is 
mandatory  and  is  necessary  to  comply 
with  the  requirements  of  the  rule  in 
general.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Memagement  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  Mail  Stop  0-4, 
450  5th  Street,  N.W.,  Washington,  D.C. 
20549.  Comments  must  be  submitted  to 
0MB  within  30  days  of  this  notice. 

Dated:  September  14, 1998. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-25227  Filed  9-21-98;  8:45  amj 

BILUNQ  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE      . 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 


Information  Services,  Washington,  DC 
20549 

Extension: 
Rule  llAcl-4,  SEC  File  No.  270-405.  OMB 
Control  No.  3235-0462 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

Rule  llAcl-4  (17  C.F.R,  240.1lAcl- 
4]  under  the  Seciu-ities  Exchange  Act  of 
1934  requires  specialists  and  market 
makers  to  publicly  display  a  customer 
limit  order  when  that  limit  order  is 
priced  superior  to  the  quote  that  is 
ourently  being  displayed  by  the 
specialist  or  market  maker.  Customer 
Ihnit  orders  that  match  the  bid  or  offer 
being  displayed  by  the  specialist  or 
market  maker  must  also  be  displayed  if 
the  limit  order  price  matches  the 
national  best  bid  or  offer.  It  is  estimated 
that  approximately  580  specialist  and 
market  maker  respondents  incur  an 
average  burden  of  5684  hours  per  year 
to  comply  with  this  rule. 

Rule  llAcl-4  does  not  contain  record 
retention  requirements.  Compliance 
with  the  rule  is  mandatory.  Responses 
are  not  confidential.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503;  and 
(ii)  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Comments  must  be  submitted  to  the 
Office  of  Management  and  Budget 
within  30  days  of  this  notice. 

Dated:  September  15, 1998. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-25228  Filed  9-21-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Existing  collection  in  use  without  an  OMB 
Number: 
Rule  8c-l.  SEC  File  No.  270-455,  OMB 
Control  No.  3235— new 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Secxirities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  the  following 
rule:  Rule  8c-l. 

Rule  8c-l  generally  prohibits  a 
broker-dealer  from  using  its  customers' 
securities  as  collateral  to  finance  its  own 
trading,  speculating,  or  imderwriting 
transactions.  More  specifically,  the  rule 
states  three  main  principles:  first,  that  a 
broker-dealer  is  prohibited  from 
commingling  the  securities  of  different 
customers  as  collateral  for  a  loan 
writhout  the  consent  of  each  customer; 
second,  that  a  broker-dealer  cannot 
commingle  customers' securities  with 
its  own  securities  under  the  same 
pledge;  and  third,  that  a  broker-dealer 
can  only  pledge  its  customers'  securities 
to  the  extent  that  customers  are  in  debt 
to  the  broker-dealer.  See  Securities 
Exchange  Act  Release  No.  2690 
(November  15, 1940);  Securities 
Exchange  Act  Release  No.  9428 
(Etecember  29, 1971).  Pursuant  to  Rule 
8c-l,  respondents  must  collect 
information  necessary  to  prevent  the 
rehypothecation  of  customer  securities 
in  contravention  of  the  rule,  issue  and 
retain  copies  of  notices  to  the  pledgee  of 
hypothecathion  of  customer  accounts  in 
accordance  with  the  rule,  and  collect 
written  consents  from  customers  in 
accordance  with  the  rule.  The 
information  is  necessary  to  ens\ire 
compliance  with  the  rule,  and  to  advise 
customers  of  the  rule's  protection. 

lliere  are  approximately  258 
respondents  per  year  [i.e.,  broker- 
dealers  that  carry  or  clear  customer 
accounts  that  also  have  bank  loans)  that 
require  an  aggregate  total  of  5,805  hours 
to  comply  with  Qie  rule.  Each  of  these 
approximately  258  registered  brc^ei^ 
dealers  makes  an  estimated  45  annual 
responses,  for  an  aggregate  total  of 
11,610  responses  per  year.  Each 
response  takes  approximately  0.5  hours 
to  complete.  Thus,  the  total  compliance 
burden  per  year  is  5,805  bi£rdeit  hours. 


The  approximate  cost  per  hour  is  $20, 
resulting  in  a  total  cost  of  compliance 
for  the  respondents  of  $116,100  (5,805 
hours  @  $20  per  hour). 

The  retention  period  for  the 
recordkeeping  requirement  under  Rule 
8c-l  is  three  years.  The  recordkeeping 
requirement  under  this  Rule  is 
mandatory  to  ensure  that  broker-dealer's 
do  not  commingle  their  securities  or  use 
them  to  finance  the  broker-dealers 
proprietary  business.  This  rule  does  not 
involve  the  collection  of  confidential 
information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  nimiber. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

£)ated:  September  16, 1998. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  98-25229  Filed  9-21-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaee  Na  34-40441;  Hie  No.  SR-NASD- 
98-48] 

Self-Rsgulatory  Organizations;  Notice 
of  HIing  of  Pro|)os8d  flule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  NASD  Code  of 
ArtJitratton  Procedure  Rule  10335 
(Injunctive  Relief  Rule) 

September  15, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exdiange  Act  of  1934  *  and 
Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  July  16, 1998,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  through  its 
wholly-owned  subsidiary,  NASD 
Regulation.  Inc.  ("NASD  Regulation") 
filml  with  ^e  Securities  and  Exchange 
Commission  ("Commiswcm")  the 


proposed  rule  change  as  descrit>ed  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SulMtance  of 
the  Pnyoeed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rule  10335  of  the  NASD's  Code 
of  Arbitration  Procedtire  ("Code")  to 
clarify  and  improve  the  rule  and  to 
make  it  a  permanent  part  of  the  Code. 
Below  is  the  text  of  the  proposed  rule 
change.  The  proposed  language  (which 
is  italicized)  would  replace  the  existing 
rule  (which  is  in  brackets)  in  its 
entirety. 

RULES  OF  THE  ASSOCIATION 

10000.  CODE  OF  ARBITRATION 

PROCEDURE 
10300.  UNIFORM  CODE  OF 

ARBITRATION 
10335.  [Injunctions 

In  industry  or  clearing  disputes 
required  to  be  submitted  to  arbitration 
pursuant  to  Rule  10201,  parties  to  the 
arbitration  may  seek  injimctive  relief 
either  within  the  arbitration  process  or 
from  a  court  of  competent  jtirisdiction. 
Within  the  arbitration  process,  parties 
may  seek  either  an  "interim 
jurisdiction"  from  a  single  arbitrator  or 
a  permanent  injunction  from  a  full 
arbitration  panel.  From  a  court  of 
competent  jurisdiction,  parties  may  seek 
a  temporary  injimction.  A  party  seeking 
temporary  injtmctive  relief  from  a  court 
with  respect  to  an  industry  or  clearing 
dispute  required  to  be  submitted  to 
arbitration  pursuant  to  Rule  10201  shall 
simultaneously  file  a  claim  for 
permanent  relief  with  respect  to  the 
same  dispute  writh  the  Director  in  the 
manner  specified  under  this  Code.  This 
Rule  contains  procedures  for  obtaining 
an  interim  injunction.  Paragraph  (g)  of 
this  Rule  relates  to  the  effect  of  covut- 
imposed  injunctions  on  arbitration 
proceedings.  If  any  injimction  is  sought 
as  part  of  the  final  award,  such  request 
should  be  made  in  the  remedies  portion 
of  the  Statement  of  Claim,  pursuant  to 
Rule  10314(a). 

(a)  Single  Arbitrator 


<  15  U.S.C  78t(bHl). 
*17CFR24ai9b-t. 


*  NASD  Regulation  filed  two  amendment*  to  the 
propoeed  nile  change.  See  Letters  bom  |oan  C. 
Conley,  Secretary.  NASD  Regulation  to  Katherine  A. 
England.  Assistant  Director,  Division  of  Market 
Regalation.  Commission,  dated  September  9, 1996 
("Amendment  No.  1")  and  September  IQ,  1998 
("Amendment  No.  2").  These  amewlmenU  made 
several  clarifications  which  are  incorporated  into 
this  Notice. 
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Applications  for  interim  injunctive 
relief  shall  be  heard  by  a  single 
arbitrator. 

(b)  Showing  Required 

In  order  to  obtain  an  interim 
injunction,  the  party  seeking  the 
injunction  must  make  a  clear  showing 
that  it  is  likely  to  succeed  on  the  merits, 
that  it  will  suffer  irreparable  injury 
luiless  the  relief  is  granted,  and  that  the 
balancing  of  the  equities  lies  in  its  favor. 

(c)  Application  for  Relief 
Interim  injunctions  include  both 

Immediate  Injimctive  Orders  and 
Regular  Injunctive  Orders,  as  described 
in  paragraph  (d)  below.  In  either  case, 
the  applicant  shall  make  application  for 
relief  by  serving  a  Statement  of  Claim, 
a  statement  of  facts  demonstrating  the 
necessity  for  injunctive  relief,  and  a 
properly-executed  Submission 
Agreement  on  the  party  or  parties 
against  whom  injimctive  relief  is  sought. 
Ine  above  documents  shall 
simultaneously  and  in  the  same  manner 
be  filed  with  the  Ehrector  of  Arbitration, 
together  with  an  extra  copy  of  each 
document  for  the  arbitrator,  proof  of 
service  on  all  parties,  and  all  fees 
required  under  Rule  10205.  Filings  and 
service  required  under  this  Rule  may  be 
made  by  United  States  mail,  overnight 
delivery  service  or  messenger. 

(d)  Tne  procedures  and  timetable  for 
handling  applications  for  interim 
injunctive  relief  are  as  follows: 

(1)  Immediate  Injunctive  Orders. 

(A)  Upon  receipt  of  an  application  for 
an  Immediate  Injunctive  Order,  the 
Director  shall  endeavor  to  schedule  a 
hearing  no  sooner  than  one  and  no  later 
than  three  business  days  after  receipt  of 
the  application  by  the  respondent  and 
the  CKrector. 

(B)  The  filing  of  a  response  to  an 
application  for  an  Immediate  Injunctive 
Order  is  optional  to  the  party  against 
whom  the  immediate  order  is  sought. 
Any  response  shall  be  served  on  the 
applicant.  If  a  response  is  submitted,  the 
responding  party  shall,  prior  to  the 
hearing  or  at  the  hearing,  file  with  the 
Director  two  copies  of  the  response  and 
proof  of  service  on  all  parties. 

(C)  Notice  of  the  date,  time  and  place 
of  the  hearing;  the  name  and 
employment  history  of  the  single 
arbitrator  required  by  Rule  10310;  and 
any  information  required  to  be  disclosed 
by  the  arbitrator  pursuant  to  Rule  10312 
shall  be  provided  to  all  parties  via 
telephone,  facsimile  transmission  or 
messenger  delivery  prior  to  the  hearing. 

(D)  The  hearing  on  the  application  for 
an  Immediate  Injunctive  Order  may  be 
held,  at  the  discretion  of  the  arbitrator 
or  the  Director,  by  telephone  or  in 
person  in  a  city  designated  by  the 
Director  of  Arbitration. 


(E)  The  arbitrator  shall  endeavor  to 
grant  or  deny  the  application  within  one 
business  day  after  the  hearing  and 
record  are  closed. 

(F)  If  the  application  is  granted,  the 
arbitrator  shall  determine  the  duration 
of  the  Immediate  Injunctive  Order. 
Unless  the  parties  agree  otherwise, 
however,  the  order  will  expire  no  later 
than  the  earlier  of  the  issuance  or  denial 
of  a  Regular  Injunctive  Order  under 
subparagraph  (2)  or  a  decision  on  the 
merits  of  the  entire  controversy  by  an 
arbitration  panel  appointed  under  this 
Code. 

(2)  Regular  Injunctive  Ordera. 

(A)  Upon  receipt  of  an  application  for 
a  Regular  Injimctive  Order,  the  Director 
shall  endeavor  to  schedule  a  hearing  no 
sooner  than  three  and  no  later  than  five 
business  days  after  the  response  is  filed 
or  due  to  be  filed,  whichever  comes 
first. 

(B)  The  party  against  which  a  Regular 
Injunctive  Order  is  sought  shall  serve  a 
response  on  the  applicant  within  three 
business  days  of  receipt  of  the 
application.  The  responding  party  shall 
simultaneously  and  in  the  same  maimer 
file  with  the  Director  two  copies  of  the 
response  and  proof  of  service  on  all 
parties.  Failure  to  file  a  response  within 
the  specified  time  period  shall  not  be 
grounds  for  delaying  the  hearing,  nor 
shall  it  bar  the  respondent  firom 
presenting  evidence  at  the  hearing. 

(C)  Notice  of  the  date,  time  and  place 
of  the  hearing;  the  name  and 
employment  history  of  the  single 
arbitrator  required  by  Rule  10310;  and 
any  information  required  to  be  disclosed 
by  the  arbitrator  pursuant  to  Rule  10312 
shall  be  provided  to  all  parties  via 
telephone,  facsimile  transmission  or 
messenser  delivery  prior  to  the  hearing. 

(D)  Tne  hearing  on  the  application  for 
a  Regular  Injunctive  Order  may  be  held, 
at  the  discretion  of  the  arbitrator  or  the 
Director,  by  telephone  or  in  {lerson  in  a 
dty  designated  by  the  Director  of 
Arbitration. 

(E)  The  arbitrator  shall  endeavor  to 
grant  or  deny  the  application  within  one 
business  day  after  tixe  hearing  and 
record  are  closed. 

(F)  If  the  application  is  granted,  the 
arbitrator  shall  determine  the  duration 
of  the  Regular  Injunctive  Order.  Unless 
the  parties  agree  otherwise,  however,  a 
Regular  Injunctive  Order  shall  expire  no 
later  than  a  decision  on  the  merits  of  the 
entire  controversy  by  an  arbitration 
panel  appointed  under  this  Code. 

(e)  Challenges  to  Arbitratora 
There  shall  be  unlimited  challenges 
for  cause  to  the  single  arbitrator 
appointed  to  hear  the  application  for 
injunctive  relief,  but  there  shall  be  no 
peremptory  challenges.  Parties  wishing 


to  object  to  the  arbitrator  shall  do  so  by 
telephone  to  the  Director,  and  shall 
confirm  such  objection  immediately  in 
writing  or  by  facsimile  transmission, 
with  a  copy  to  all  parties.  A  peremptory 
challenge  may  not  be  made  to  an 
arbitrator  who  heard  an  application  for 
an  injimctive  order  and  who 
subsequently  participates  or  is  to 
participate  on  the  arbitration  panel  "^^ 
hearing  the  same  arbitration  case  on  the 
merits. 

(f)  Hearing  on  the  Merits 

Immediately  following  the  issuance  of 
an  Immediate  or  Regular  Injunctive 
Order,  the  Director  shall  appoint 
arbitratora  according  to  the  procedures 
specified  in  the  Code  to  hear  the  matter 
on  the  merits.  The  arbitration  shall 
proceed  in  an  expedited  manner 
pursuant  to  a  schedule  and  procedures 
specified  by  the  arbitrates,  llie 
arbitratora  may  specify  procedures  and 
time  limitations  for  actions  by  the 
parties  different  from  those  specified  in 
the  Code. 

(r)  Effect  of  Court  Injunction 

If  a  court  has  issued  an  injimction 
against  one  of  the  parties  to  an 
arbitration  agreement,  unless  otherwise 
specified  by  the  court,  any  requested 
arbitration  concerning  the  matter  of  the 
injunction  shall  procMd  in  an  expedited 
maimer  according  to  a  time  schedule 
and  procedures  specified  by  the 
arbitration  panel  appointed  under  this 
Code. 

(h)  Security 

The  arbitrator  issuing  the  Immediate 
or  Regular  Injunctive  Otder  may  require 
the  applicant,  as  a  condition  to 
effisctiveness  of  the  order,  to  deposit 
security  in  an  amount  that  Uie  eubitrator 
deems  proper,  in  a  separate  bank  trust 
or  escrow  account  for  the  benefit  of  the 
party  against  whom  injunctive  relief  is 
sought,  for  the  payment  of  any  costs  and 
damages  that  may  be  incurred  or 
suffered  by  the  party  ^gainst  whom 
injunctive  relief  is  sought  if  it  is  found 
to  have  been  wrongfully  enjoined. 

(i)  Effective  Date 

This  Rule  shall  apply  to  arbitration 
claims  filed  on  or  after  January  3. 1996. 
Except  as  otherwise  provided  in  this 
Rule,  the  remaining  provisions  of  the 
Code  shall  apply  to  proceedings 
instituted  under  this  Rule.  This  Rule 
shall  expire  on  July  3. 1998.  unless 
extended  by  the  Association's  Board  of 
Govemora.j 

Temporary  Restraining  Orders 

In  industry  or  clearing  disputes 
required  to  be  submitted  to  arbitration 
pursuant  to  Rule  10201 'parties  to  the 
arbitration  may  seek  a  temporary 
restraining  order  within  the  arbitration 
process  or  from  a  court  of  competent 
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jurisdiction.  This  Rule  contains 
procedures  for  obtaining  this  interim 
relief  in  arbitration  or  in  court  pending 
completion  of  an  arbitration  proceeding. 
Requests  for  permanent  injunctive  relief 
should  be  made  in  the  remedies  portion 
of  the  Statement  of  Claim,  pursuant  to 
Rule  10314(a). 

(A)  Temporary  Restraining  Orders  in 
Arbitration 

(1)  Sinde  Arbitrator;  Consolidation 
A  singjfe  arbitrator  shall  hear 

applications  for  a  temporary  restraining 
order.  At  the  arbitrator's  discretion, 
multiple  requests  for  relief  involving  the 
same  applicant  or  respondent  may  be 
consolidated. 

(2)  Showing  Re<iuired 

In  order  to  obtain  a  temporary 
restraining  order,  the  party  seeking  the 
relief  ("applicant")  must  meet  the 
standards  for  (Staining  a  temporary 
restraining  order  of  the  state  in  (vfu'di 
the  events  leading  to  the  application 
occurred. 

(3)  Application  for  Relief 

An  applicant  seeking  a  temporary 
restraining  order  shall  make  application 
for  relief  by  serving  a  Statement  of 
Claim,  a  statement  of  facts 
demonstrating  the  necessity  for  a 
temporary  restraining  order,  and  a 
properly  executed  Submission 
Agreement  on  the  party  or  parties 
against  whom  the  applicant  seeks  relief 
The  applicant  shall  file  the  djove 
documents  simultaneously  and  in  the 
same  manner  with  all  parties  and  the 
Director  of  Arbitration.  The  papers  filed 
with  the  Director  of  Arbitration  should 
also  include  three  extra  copies  of  each 
document,  proof  of  service  on  all 
parties,  and  all  fees  required  under  Rule 
10205.  Filings  and  service  required 
under  this  Rule  may  be  made  by  United 
States  mail,  overnight  delivery  service  or 
messenger,  or  facsimile  transmission. 

(4)  Appointment  of  Arbitrator 
Upon  receipt  of  an  application  for  a 

temporary  restraining  order,  the  Director 
of  Arbitration  shall  appoint  an 
arbitrator  to  hear  the  application.  Upon 
appointment,  the  arbitrator  shall  set  the 
initial  hearing  date. 

(5)  Challenges  to  Arbitrator 

(a)  There  snail  be  unlimited 
challenges  for  cause,  but  no  peremptory 
challenges,  to  the  single  arbitrator 
appointed  to  hear  the  application  for  a 
temporary  restraining  order.  Parties 
challenging  the  arbitrator  for  cause  shall 
do  so  by  telephone  to  the  Director  of 
Arbitration,  and  shall  confirm  such 
objection  immediately  in  writing,  with  a 
copy  to  all  parties. 

(b)  Parties  may  not  make  a 
peremptory  challenge  to  the  arbitrator 
who  has  heard  an  application  for  a 
temporary  restraining  order  and 


subsequently  will  participate  on  the 
arbitrator  panel  hearing  the  same  case 
on  the  merits. 

(6)  Scheduling  ofHedring;  Notice  to 
Parties  \ 

(a)  The  arbitrator  shall  endeavor  to 
schedule  a  hearing  no  sooner  than  one 
and  no  later  than  three  business  days 
after  the  response  is  filed  or  due  to  be 
filed,  whichever  comes  first. 

(b)  The  Director  of  Arbitration  shall 
provide  to  all  parties  notice  of  the  date, 
time,  and  place  of  the  hearing,  the  name 
and  employment  history  of  the  single 
arbitrator  required  by  Rule  10310.  and 
any  information  required  to  be  disclosed 
by  the  arbitrator  pursuant  to  Rule  10312 
via  telephone,  facsimile  transmission,  or 
messenger  delivery  prior  to  the  hearing. 

(c)  At  the  discretion  of  the  arbitrator 
or  the  Director  of  Arbitration,  the 
hearing  may  be  held  by  telephone  or  in 
person  in  a  city  designated  by  the 
Director  of  Arbitration. 

(7)  Filing  of  Responses 

(a)  The  party  against  which  an 
applicant  seeks  a  temporary  restraining 
order  ("responding  party")  may  respond 
to  the  application.  A  responding  party 
shall  serve  any  response  on  the 
applicant  and  shall  file  with  the 
Director  of  Arbitration  four  copies  of  the 
response  and  proof  of  service  on  all 
parties. 

(b)  Within  timeframes  set  by  the 
arbitrator,  the  parties  shall  be  permitted 
to  file  briefs,  affidavits  and 
documentary  evidence  in  connection 
with  the  request  for  a  temporary 
restraining  order. 

(8)  Arbitrator's  Decision 

The  arbitrator  shall  endeavor  to  pant 
or  deny  the  application  for  a  temporary 
restraining  order  within  one  business 
day  after  the  hearing  and  record  are 
closed. 

(9)  Expiration  of  Temporary 
Restraining  Orders  in  Arbitration 

A  temporary  restraining  order  shall 
expire  10  days  from  the  date  of 
issuance.  The  arbitrator  may  extend  the 
temporary  restraining  order  for  ten-day 
periods  until  a  hearing  on  the  merits  is 
held.  Notwithstanding  the  expiration 
date,  a  temporary  restraining  order  shall 
expire  upon  a  decision  on  the  merits  of 
the  entire  controversy,  uiiless  the  parties 
agree  otherwise. 

(B)  Court-Ordered  Temporary 
Restraining  Orders 

(1)  Parties  to  an  arbitration  may  seek 
a  temporary  restraining  order  from  a 
court  of  competent  jurisdiction  even  if 
another  party  has  already  filed  a  claim 
arising  from  the  same  dispute  in 
arbitration  pursuant  to  paragraph  (A). 
However,  a  party  making  such  a  request 
must  do  so  within  five  days  of  when  the 
party  knew  or  should  have  known  or  the 


event  or  occurrence  upon  which  the 
request  is  based.  In  any  event,  a  party 
may  not  seek  a  temporary  restraining 
order  in  court  after  a  hearing  on  the 
merits  in  arbitration  has  convened. 

(2)  An  arbitrator  may  not  issue  an 
order  enjoining  a  party  from  seeking  a 
temporary  restraining  order  in  court. 
The  availability  of  the  temporary 
restraining  order  remedy  in  arbitration 
is  not  grounds  for  a  party  to  seek  denial 
of  a  temporary  restraining  order  in 
court.  However,  a  party  which  has  been 
denied  a  temporary  restraining  order  in 
arbitration  or  in  court  may  not  seek  the 
same  relief  in  the  other  forum. 

(3)  Parties  may  not  seek  discovery  in 
court  in  connection  with  a  request  for  a 
court-ordered  temporary  restraining 
order. 

(4)  A  party  seeking  a  temporary 
restraiiting  order  ftxtm  a  court  with 
respect  to  an  industry  or  clearing 
dispute  required  to  be  submitted  to 
arbitration  pursuant  to  Rule  10201  shall 
simultaneously  file  a  claim  for 
permanent  relief  with  respect  to  the 
same  dispute  with  the  Director  in  the 
manner  specified  under  this  Code.  A 
party  obtaining  a  court-ordered 
temporary  restraining  order  shall  notify 
the  Director  of  Arbitration  of  the 
issuance  of  the  order  within  one 
business  day. 

(5)  A  party  obtaining  a  temporary 
restraining  order  in  court  may  not 
request  that  the  court  extend  the  order's 
effectiveness  beyond  an  initial  ten-day 
period,  unless  no  arbitrator  or  panel  of 
arbitrators  has  been  appointed  to  review 
the  court's  order  in  accordance  with 
paragraph  (BX6)  of  this  Rule. 

(6)  Review  of  Court-Ordered 
Temporary  Restraining  Order 

(a)  Upon  request  by  one  or  more  of  the 
parties,  the  Director  of  Arbitration  shall 
appoint  a  three-member.panel  of 
arbitrators  to  review  the  court-issued 
temporary  restraining  order  before 
expiration  of  the  order.  If  a  three- 
member  panel  of  arbitrators  cannot  be 
appointed  before  the  temporary 
restraining  order  expires,  the  Director  of 
Arbitration  may  appoint  a  single 
arbitrator  to  review  the  court-issued 
temporary  restraining  order. 

(b)  There  shall  be  unlimited 
challenges  for  cause,  but  no  peremptory 
challenges,  to  the  arbitratoT(s) 
appointed  to  review  a  court-ordered 
temporary  restraining  order.  Parties 
challenging  the  arbitratoris)  for  cause 
shall  do  so  by  telephone  to  the  Director 
of  Arbitration,  and  shall  confirm  such 
objection  immediately  in  writing,  with  a 
copy  of  all  parties. 

(c)  the  panel  or  singje  arbitrator 
appointed  to  review  the  court-ordered 
temporary  restraining  order  may  (i) 


50614 


Federal  Register / Vol.  63.  No.  183 /Tuesday,  September  22.  1998 /Notices 


issue  an  order  extending  the  court's 
order,  (ii)  issue  a  temporary  restraining 
order  with  different  terms  and 
conditions  than  the  court's  order,  or  (Hi) 
decline  to  issue  a  temporary  restraining 
order.  A  temporary  restraining  order 
issued  by  the  reviewing  arbitrator(s)  may 
not  become  effective  until  the  expiration 
of  the  court's  order.  A  temporary 
restraining  order  issued  by  the  reviewing 
arbitrator(s)  may  be  extended  for  ten- 
day  periods  until  a  hearing  on  the 
merits  is  held. 

(d)  Within  timeframes  set  by  the 
arbitrator(s),  the  parties  shall  be 
permitted  to  file  briefs,  affidavits  and 
documentary  evidence  in  connection 
with  the  review  of  a  court-ordered 
temporary  restraining  order. 

(7)  Showing  Required 

In  order  to  obtain  an  extension  of  a 
court-ordered  temporary  restraining 
order,  the  party  seeking  relief  must 
make  the  same  showing  specified  in 
paragraph  (A)(2)  of  this  Rule. 

(C)  Hearing  on  the  Merits 

(1)  Immediately  following  the 
issuance  of  a  temporary  restraining 
order  in  arbitration,  or  upon  notification 
to  the  Director  of  Arbitration  of  the 
issuance  of  a  court-ordered  temporary 
restraining  order,  the  Director  of 
Arbitration  shall  appoint  arbitrators  to 
hear  the  matter  on  the  merits.  The 
Director  of  Arbitration  shall  appoint  the 
arbitrators  in  the  manner  specified  in 
the  Code,  provided,  however,  that  the 
Director  of  Arbitration  shall  have  the 
discretion  to  expiedite  the  appointment 
of  the  arbitrators  to  facilitate  the 
expedition  of  the  hering  on  the  merits  in 
accordance  with  paragraph  (C)(3)  of  this 
Rule. 

(2)  If  the  temporary  restraining  order 
was  issued  by  an  arbitrator,  one  of  the 
arbitrators  appointed  to  hear  the  matter 
on  the  merits  may  be  the  arbitrator  who 
heard  the  request  for  the  temporary 
restraining  order.  If  the  temporary 
restraining  order  was  issued  by  a  court 
and  reviewed  by  a  single  arbitrator  or  a 
panel  of  arbitrators,  one  of  the 
arbitrators  appointed  to  hear  the  matter 
on  the  merits  may  be  an  arbitrator  who 
reviewed  the  court-ordered  temporary 
restraining  order;  by  agreement  of  the 
parties,  the  entire  panel  of  arbitrators 
may  be  appointed  to  hear  the  matter  on 
the  merits. 

(3)  The  arbitration  shall  proceed  in  an 
expedited  manner  pursuant  to  a 
schedule  and  procedures  specified  by 
the  arbitrators,  but  in  no  event  shall 
proceedings  commence  more  than  28 
days  from  the  original  filing,  unless  the 
parties  agree  otherwise.  The  arbitrators 
may  specify  procedures  and  time 
limitations  for  actions  by  the  parties 


different  from  those  specified  in  the 
Code. 

(D)  Security 

The  arbitrator  issuing  an  injunctive 
relief  order  may  require  the  applicant, 
as  a  condition  to  effectiveness  of  the 
order,  to  deposit  security  in  an  amount 
that  the  arbitrator  deems  proper,  in  a 
separate  bank  trust  or  escrow  account 
for  the  benefit  of  the  party  against  whom 
the  temporary  restraining  order  is 
sought,  for  the  payment  of  any  costs  and 
damages  that  may  be  incurred  or 
suffered  by  that  party. 

(E)  Effective  Date 

This  rule  shall  apply  to  arbitration 
claims  filed  on  or  after  January  4, 1999. 
Except  as  otherwise  provided  in  this 
Rule,  the  remaining  provisions  of  the 
Code  shall  apply  to  proceeding 
instituted  under  this  Rule. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  the  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Rule  10335,  the  NASD's  pilot 
injunctive  relief  rule,  allows  interm 
injunctive  relief  to  be  obtained  in 
controversies  involving  member  firms 
and  associated  persons  in  arbitration. 
The  proposed  rule  change  would  amend 
the  rule  and  make  it  a  permanent  part 
of  the  Code. 

The  rule  took  effect  on  January  3, 
1996  for  a  one-year  pilot  period.  The 
Commission  extended  the  initial  pilot 
period  twice  in  order  to  permit  NASD 
Regulation's  Office  of  Dispute 
Resolution  to  gain  additional  experience 
with  the  rule  before  determining 
whether,  and  in  what  form,  the  rule 
should  be  made  a  permanent  addition  to 
the  Code.  The  rule  is  currently  due  to 
expire  on  January  3. 1999.^ 


a.  Summary  of  the  Current  Rule.  Rule 
10335  currently  provides,  among  other 
things,  that:  (i)  Parties  may  seek 
temporary  injunctive  relief  either  in 
court  or  in  arbitration;  (ii)  Parties  who 
seek  temporary  injunctive  relief  in  court 
must  simultaneously  submit  the  claim 
to  arbitration  for  permanent  relief;  (iii) 
Parties  may  obtain  interim  injunctive 
relief  in  arbitration  rather  than  in  coiut 
in  the  form  of  either  an  Immediate 
Injunctive  Order  or  a  Regular  Injimctive 
Order;  (iv)  Permanent  injunctive  relief 

-  may  be  obtained  in  arbitration  as  part  of 
the  final  relief  sought  by  a  party  in 
connection  with  a  claim;  (v) 
Applications  for  interim  injimctive 
relief  are  expedited;  and  (vi)  Where  a 
court  grants  interim  injunctive  relief  to 
one  of  the  parties,  arbitration 
proceedings  on  the  dispute  must  be 
expendited. 

b.  Notice  to  Members  97-59.  The 
proposed  rule  change  is  based  in  part  on 
responses  to  Notice  to  Members  (97-59), 
pubUshed  in  November  1997,  and  on 
NASD  Regulation's  Office  of  Dispute 
Resolution  staffs  experience  with  the 
pilot  rule.  At  the  time  the  Notice  to 
Members  was  published,  approximately 
433  cases  had  been  filed  in  which 
injimctive  relief  was  sought  pursuant  to 
the  pilot  rule.  The  average  number  of 
days  between  filing  and  the  arbitrator's 
initial  injunctive  relief  order  was 
approximately  7.5  days.  The  majority  of 
cases  in  which  injimctive  relief  was 
sought  involved  the  transfer  of 
associated  persons  from  one  firm  to 
another.  In  most  but  not  all  cases,  the 
associated  person's  former  firm  was  the 
petitioner. 

The  Notice  to  Members  sought 
comment  on  how  the  pilot  injunctive 
relief  rule  and  expedited  proceedings 
work  and  how  they  could  be  improved, 
and  identified  more  than  twenty 
specific  questions  based  on  previous 
comments  received  from  users  of  the 
pilot  rule.  The  comment  letters  received 
in  response,  which  are  attached  to  the 
proposed  rule  change  as  Exhibit  3, 
reflected  a  wide  range  of  opinions  about 
the  rule.'  While  a  few  commenters 
advocated  eliminating  the  rule  entirely, 
most  expressed  support  for  the 
availability  of  injunctive  relief  in 
arbitration  proceedings.  One  general 
concern  regarding  the  functioning  of  the 
rule  was  the  length  of  time  needed  to 
obtain  injunctive  relief  under  the  rule. 
Most  commenters  also  indicated  that  the 
temporary  relief  available  under  the  rule 


*The  Commission  recently  approved  a  related 
rule  filing  (File  No.  SR-NASD-9e-t2)  to  extend  the 
pilot  rule  through  January  3, 1999.  See  Seeuritie* 


Exchange  Act  Release  No.  40124  Qune  24, 1996).  63 
FR  37282  (July  2. 1998). 

>  The  comments  contained  in  Exhibit  3  pertain  to 
the  pilot  injunctive  relief  rule  and  not  to  tlie 
proposed  rule  chang*. 
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should  be  subject  to  time  limits,  as  are 
temporary  restraining  orders  and 
preliminary  injunctions  available  in 
court.  Most  also  agreed  that  the  current 
terminology  used  in  the  rule,  which 
refers  to  Immediate  and  Regular 
Injimctive  Orders,  should  l^  changed  to 
be  consistent  with  the  terminology  used 
in  courts.  With  some  dissenters,  most 
also  agreed  that  arbitrators  should  have 
some  authority  to  modify  injunctive 
relief  granted  by  a  court,  at  least  once 
an  expedited  arbitration  hearing  on  the 
merits  has  conunenced.  The  comments 
reflected  less  uniformity  on  issues  such 
as  hearing  procedures  and  forum- 
shopping. 

c.  The  Proposed  Amendments.  The 
principal  objectives  of  the  proposed 
amendments  are:  (1)  to  simplify  and 
expedite  the  injunctive  relief  process  in 
arbitration;  (2)  to  set  time  limits  on 
injimctive  relief  issued  piu^uant  to  the 
rule;  and  (3)  to  clarify  the  rules  relating 
to  obtaining  a  court-ordered  temporary 
restraining  order,  and  the  effect  of  such 
an  order  on  the  subsequent  arbitration 
process. 

i.  Availability  of  Injunctive  Relief  in 
Arbitration. 

Under  the  current  rule,  parties  may 
seek  either  an  Immediate  hijunctive 
Order  or  a  Regular  Injimctive  Order  in 
arbitration,  which  are  roughly  parallel 
to  temporary  restraining  orders  and 
preliminary  injunctions  available  in 
court.  The  rule  does  not  currently 
impose  any  time  limits  on  the  orders 
issued,  and  does  not  specify  what 
standard  should  be  applied  in  deciding 
applications  for  injunctive  relief. 
Commenters  responding  to  Notice  to 
Members  97-59  complained  that  the 
terminology  is  confusing,  that  the  lack 
of  stcmdards  has  created  uncertainty, 
and  that  the  lack  of  time  limits  permits 
parties  who  obtain  relief  to  pressure  the 
enjoined  party  to  settle  by  delaying  the 
hearing  on  the  merits. 

Under  the  proposed  amendments,  the 
Regular  Injunctive  Order  would  be 
abolished,  and  the  Immediate  Injunctive 
Order  would  be  replaced  by  a  temporary 
restraining  order,  to  track  the 
terminology  used  in  court.  Applications 
for  temporary  restraining  orders  would 
be  heard  by  a  single  arbitrator,  who 
would  be  appointed  writhin  three  days 
of  the  filing  of  an  application  for  relief. 
The  rule  would  permit  unlimited 
challenges  for  cause  to  the  arbitrator 
appointed  to  hear  the  request  for  the 
temporary  restraining  order,  but  would 
prohibit  peremptory  challenges. 

Temporary  restraining  orders  issued 
in  arbitration  would  expire  after  ten 
days,  but  could  be  extended  by  the 
single  arbitrator  for  additional  ten-day 
periods  until  the  commencement  of  a 


hearing  on  the  merits,  which  would  be 
required  to  occur  within  28  days  of  the 
original  fihng  of  the  Statement  of  Claim. 
A  party  who  sought  and  was  denied  a 
temporary  restraining  order  in  court 
would  also  be  able  to  request  an 
expedited  hearing  under  the  rule. 

Under  the  proposed  amendments,  the 
legal  standards  for  obtaining  a 
temporary  restraining  order  in 
arbitration  would  be  changed  to  the 
standards  of  the  law  of  the  state  in 
which  the  events  giving  rise  to  the 
application  occurred.  The  pilot  rule 
specified  a  legal  standard  in  part 
because  the  kind  of  injunctive  relief 
available  under  the  rule  differed  from 
the  kind  of  injunctive  relief  available  in 
court.  Therefore,  reference  to  state  law 
standards  in  the  pilot  rule  would  not 
have  been  practical.  The  proposed  rule 
change  would  replace  the  kinds  of 
injunctive  relief  available  under  the 
pilot  rule  with  temporary  restraining 
orders,  which  are  available  in  court. 
Since  state  law  standards  for  granting 
temporary  restraining  orders  are  well- 
developed,  the  rule  can  now  reference 
state  law  standfirds  and  eliminate  its 
own  forum  standard. 

The  proposed  rule  would  make  clear 
that,  within  the  time  frames  set  by  the 
arbitrator,  parties  could  file  briefs, 
affidavits  and  other  evidence  in 
connection  with  a  request  for  a 
temporary  restraining  order. 

ii.  Availability  of  Injunctive  Relief  in 
Court 

One  of  the  most  controversial  issues 
regarding  the  pilot  rule  has  been 
whether  or  not  parties  should  be  able  to 
continue  to  seek  a  temporary  restraining 
order  in  court  if  the  same  relief  is 
available  in  arbitration.  Some  parties 
and  commenters  concerned  about  the 
ability  to  obtain  immediate  relief  have 
opposed  the  elimination  of  the  court 
option.  Others  have  expressed  concern 
that  permitting  parties  to  seek  reUef  in 
court  that  is  also  available  in  arbitration 
encourages  forum-shopping  and 
undermines  the  arbitration  process. 

The  proposed  amendments  relating  to 
the  availability  and  effect  of  a  court- 
ordered  temporary  restraining  order  are 
intended  to  balance  these  concerns.  The 
rule  would  preserve  the  ability  of 
parties  to  seek  temporary  restraining 
orders  in  court  as  an  alternative  to  doing 
so  in  arbitration,  and  would  make  clear 
that  the  availability  of  a  temporary 
restraining  order  remedy  in  arbitration 
is  not  grounds  for  denial  of  a  temporary 
restraining  order  request  in  court. 
However,  parties  who  sought  and  were 
denied  a  temporary  restraining  order  in 
one  forum  would  be  barred  fit)m  seeking 
the  same  relief  in  the  other  forum. 


The  rule  would  also  clarify  that  the 
filing  of  a  claim  by  one  party  in 
arbitration  is  not  a  bar  to  a  party  seeking 
a  temporary  restraining  order  in  court, 
and  that  an  arbitrator  would  be 
prohibited  irom  issuing  an  order 
enjoining  a  party  from  seeking  a  court- 
ordered  temporary  restraining  order. 
However,  when  a  claim  had  been  filed 
in  arbitration,  a  party  seeking  a 
temporary  restraining  order  in  court 
would  have  to  file  in  court  within  five 
days  of  when  the  party  knew  or  should 
have  known  of  the  conduct  or  event 
giving  rise  to  the  request,  and  a  party 
would  not  be  able  to  seek  a  temporary 
restraining  order  in  court  once  a  hearing 
on  the  merits  in  arbitration  has 
commenced. 

Once  a  temporary  restraining  order  is 
issued  by  a  court,  the  rule  would  require 
the  Director  of  Arbitration,  if  requested 
by  one  or  more  of  the  parties,  to  api>oint 
a  panel  of  three  arbitrators  to  review  the 
order  within  ten  days.  The  rule 
prohibits  a  party  from  requesting 
extension  of  the  court  order  beyond  the 
initial  ten-day  period.  If  the  Director  of 
Arbitration  was  unable  to  appoint  a 
panel  in  that  time,  the  rule  would 
permit  the  Director  to  appoint  a  single 
arbitrator  to  review  the  order.  The  rule 
would  prohibit  a  party  from  asking  a 
court  to  extend  a  temporary  restraining 
order  unless  no  panel  or  arbitrator  has 
been  appointed  to  review  the  order 
before  the  temporary  restraining  order 
expires. 

Upon  expiration  of  the  court's  order, 
the  panel  or  arbitrator  appointed  to 
review  a  court-ordered  temporary 
restraining  order  could  issue  or  decline 
to  issue  a  new  order.  A  new  order 
issued  by  the  panel  or  single  arbitrator 
might  be  identical  to  the  court's  order, 
or  might  vary  in  some  or  all  resi>ects. 
Such  an  order  would  be  effective  for  ten 
days,  and  could  be  extended  for 
additional  ten-day  periods  until  a 
hearing  on  the  merits  commenced. 
Although  the  panel  or  arbitrator  may 
issue  a  new  order  upon  expiration  of  the 
court  order,  arbitrators  do  not  have  the 
authority  to  extend,  vacate  or  modify  a 
court  order. 

As  in  the  case  of  temporary 
restraining  orders  sought  in  arbitration, 
once  a  temporary  restraining  order  is 
issued  by  a  court,  a  hearing  on  the 
merits  would  be  required  to  be  held 
within  28  days  of  the  original  filing  of 
the  Statement  of  Claim.  A  party  who 
sought  and  was  denied  a  temporary 
restraining  order  in  court  could  still 
request  tm  expedited  hearing  under  the 
rule. 
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(2)  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act.^  which 
requires,  among  other  things,  that  the 
Association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  NASD  believes  that 
the  proposed  rule  will  serve  the.public 
interest  by  enhancing  the  satisfaction 
with  the  arbitration  process  afforded  by 
expeditious  resolution  of  certain 
disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

NASD  Regulation  did  not  solicit 
comments  with  respect  to  the  proposed 
rule  change.  However,  the  proposed  rule 
change  is  based  in  part  on  written 
comments  received  in  response  to 
Notice  to  Members  97-59.  A  copy  of  the 
Notice  to  Members  and  copies  of  the 
comment  letters  received  in  response  to 
the  Notice  were  attached  as  exhibits  to 
the  rule  filing. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Association 
consents,  the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-49  and  should  be 
submitted  by  October  13, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  98-25290  Filed  9-21-98;  8:45  am) 

BILUNG  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Autttority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Notice  is  given 
that  Chapter  S8  for  the  Office  of  the 
Inspector  General  (OIG)  is  being 
amended  to  reflect  the  establishment  of 
the  Office  of  External  Affairs  (S8K). 
Further  notice  is  given  that  Chapter  S8 
is  being  amended  to  reflect 
organizational  realignments  within  the 
Office  of  Audit  (OA)  (S8C)  and 
functional  realignments  within  the 
Office  of  Management  Services  (OMS) 
(S8G).  The  changes  are  as  follows: 
Section  S8. 10     The  Office  of  the 

Inspector  Genera7MOrganization): 

Establish: 

H.  The  Office  of  External  Affairs 
(S8K). 
Section  S8.20     The  Office  of  the 

Inspector  General — (Functions):. 

F.  The  Office  of  Management  Services 
(S8G).  Delete  from  the  last  sentence 
"public  affairs  *  *  •  Congressional 
inquiries." 

Establish: 

H.  The  Office  of  External  Affairs 
(S8K). 
Section  S8C.20    The  Office  of  Audit— 

(Fimctions): 


•  15  U.S.C.  78o-3(b)(6). 


'  17  CFR  200.3O-3(a)(12). 


Retitle: 

D.  "The  Evaluations  and  Technical 
Services  Division  (ETSD)  (S8CB)  to 
"The  Management  Audits  and 
Technical  Services  Division  (MATSD) 
(S8CB)." 

Amend  to  read  as  follows: 

The  Division  performs  audits  and 
evaluations  of  administrative  and  other 
non-program  functions  performed  by 
SSA.  It  monitors  SSA  performance  in 
accordance  with  the  Government 
Performance  and  Results  Act  by 
performing  an  oversight  role  as  well  as 
performing  audits  and  evaluations  of 
SSA  program  and  administrative 
functions.  The  Division  also  leads  the 
SSA  Payment  Accuracy  Task  Force 
Initiative  to  improve  SSA's  benefit 
payment  accuracy.  Additionally,  the 
Division  provides  Headquarters 
administrative  support  and  technical 
support  to  the  entire  Office  of  Audit. 

Section  S8G.00    The  Office  of 
Management  Services— (Mission): 

Delete  from  the  last  sentence  "public 
affairs  *  *  •  Congressional  inquiries." 
Section  S8G.20    The  Office  of 

Management  Services— (Fimctions): 

Delete  from  the  last  sentence  in  item 
3  "public  affairs  *  *  *  Congressional 
inquiries." 

Add  Subchapter: 
Subchapter  S8K    Office  of  External 
Affairs 

S8K.00    Mission 

S8K.10    Organization 

S8K.20    Functions 
Section  S8K.00     The  Office  of  External 

Affairs — (Mission) : 

The  Office  of  Extemar  Affairs  (OEA) 
is  responsible  for  public  affairs, 
interagency  activities,  OIG  reporting 
requirements  and  publications  and 
Congressional  inquiries.  OEA  is  also 
responsible  for  directing  reviews  and 
actions  to  ensure  the  adequacy  of  OIG 
compliance,  quality  assurance  and 
internal  control  programs. 
Section  S8K.10  The  Office  of  External 

Affairs — (Organization) : 

The  Office  of  External  Affairs  (S8K), 
under  the  leadership  of  the  Assistant 
Inspector  General  for  External  Affairs, 
includes: 

A.  The  Assistant  Inspector  General  for 
External  Affairs  (S8K). 

B.  The  Immediate  Office  of  the 
Assistant  Inspector  General  for  External 
Affairs  (S8K). 

Section  S8K.20    The  Office  of  External 
'   Affairs — (Functions): 

A.  The  Assistant  Inspector  General  for 
External  Affairs  (S8K)  is  directly 
responsible  to  the  Inspector  General  for 
carrying  out  the  Office  of  External 
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Affairs  mission  and  providing  general 
supervision  to  the  major  components  of 
OEA. 

B.  The  Inunediate  Office  of  the 
Assistant  Inspector  General  for  External 
Affairs  (S8K)  provides  the  Assistant 
Inspector  General  with  staff  assistance 
on  the  full  range  of  their 
responsibilities. 

Dated:  August  27, 1998. 
James  G.  Huse. 

Acting  Inspector  Genaalfor  Social  Security. 
(PR  Doc.  9S-25215  Filed  9-21-98;  8:45  am] 
MLUNa000E4l! 


DEPARTMENT  OF  STATE 
[Pubiie  Notloe  No.  289^ 

Secretary  of  State's  Advisory 
Committss  on  Privats  Intsmational 
Law  (ACPIL)  Study  Group  on 
Judgmsnts  Masting  Noties 

There  will  be  a  pubUc  meeting  of  the 
Study  Ooup  on  Judgments  of  the 
Secretary  of  State's  Advisory  Committee 
on  Private  International  Law  on  Friday, 
October  2, 1998.  firom  9:30  AM  to  4:30 
PM  in  Room  1105  of  the  main  building 
of  the  U.S.  Department  of  State,  2201 C 
Street.  N.W..  Washington,  D.C. 

The  piupose  of  the  meeting  is  to 
review  various  legal  issues  related  to  the 
project  of  the  Hague  Conference  on 
Private  International  Law  to  prepare  by 
2000  a  multilateral  convention  on 
jurisdiction  and  the  recognition  and 
enforcement  of  judgmente  in  civil  and 
commercial  matters.  The  October  2 
Study  Qroup  meeting  and  the  advice 
provided  by  attending  persons  and 
organizations  will  assist  the  Department 
of  State  and  the  U.S.  delegation  to 
prepare  for  the  November  10-20, 1998, 
third  session  of  the  Hague  Conference's 
Special  Commission  that  is  charged 
with  preparing  a  draft  convention  on 
this  topic. 

Specifically,  at  the  November  Special 
Commission  session  at  The  Hague  will 
discuss  and  reach  decisions  on  various 
proposals  made  by  coimtry  delegations 
at  previous  meetings  in  June  1997  and 
March  1998.  Such  decisions  will  make 
it  possible  for  the  Special  Commission 
and  its  drafting  committee  to  prepare  a 
first  draft  of  the  convention.  "Hie  draft 
provisions  prepared  as  a  result  of  the 
November  1998  session  will  then  be 
reviewed  and  refined  at  the  fourth 
session  of  the  Special  Commission  in 
June  1999.  There  will  be  a  diplomatic 
session  of  the  Hague  Conference  in  2000 
to  adopt  the  final  text  of  the  convention. 

Among  the  issues  on  which  at  least 
preliminary  decisions  may  be  made  in 
November  are  the  scope  of  the 


convention,  excluded  areas  of  law, 
required  and  prohibited  bases  of 
jurisdiction  for  actions  in  contract,  tort 
and  product  liability,  choice  of  coiul 
and  exclusive  bases  of  jurisdiction,  the 
structure  of  the  convention,  fonmi  non 
conveniens,  lis  pendens,  provisional 
and  protective  measures,  notification, 
irreconcilable  decisions,  recognition/ 
enforcement  procedures  and  the  role  of 
the  coiut  addressed,  public  policy 
exceptions  to  recognition  and 
enforcement,  uniform  interpretation, 
and  how  the  convention  should  operate 
in  federal  states. 

Persons  interested  in  attending  the 
October  2  Study  Ooup  meeting  may 
request  the  report  on  the  March  1998 
Special  Commission  session  and  the 
compilation  that  is  in  preparation  by  the 
Hague  Conference's  Permanent  Bureau 
of  delegation  proposals  for  dealing  with 
various  issues,  which  will  be  the  basic 
working  document  for  the  November 
session  at  The  Hague.  Requesta  for 
documenta  may  be  sent  to  Ms.  Rosie 
Gonzales  by  fax  at  (202)  776-8482,  by 
phone  at  (202)  776-8420  (you  may  leave 
your  request,  name,  phone  niunber  and 
address  on  the  answering  machine)  or 
by  email  to  <pildbMii8.com<. 

The  Study  Group  meeting  is  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room.  As  access  to  the  State 
Department  building  is  controlled,  any 
person  wishing  to  attend  should  by  no 
later  than  Wednesday.  Septembw  30 
provide  Ms.  Gonzales  with  his  or  her 
name,  Social  Seciuity  niunber  and  Imth 
date  to  facilitate  admission  to  the 
building.  It  would  also  be  helpful  to 
include  affiliation,  address,  fax  and 
phone  numbers,  and  email  addresses  for 
purposes  of  updating  the  Department's 
address  list.  Participants  should  be  sure 
to  use  only  the  C  Street  ("diplomatic") 
entrance  of  the  State  Department,  on  C 
Street.  N.W.  between  21st  and  23rd 
Streeta.  where  someone  will  be  present 
to  assist  them. 

Those  imable  to  attend  but  wishing  to 
have  their  views  considered  may  send 
their  views  to  Ms.  Gonzales  at  the  above 
fox  number  or  email  address,  or  to  the 
following  address:  L/PIL.  Room  357 
South  Building,  2430  "E"  Stieet,  N.W.. 
Washington.  D.C  20037-2800. 
JeflBrey  D.  Korar. 

Assistant  Legal  Adviser  for  Private 
International  Law. 

(FR  Doc.  98-25272  Filed  9-21-98;  8:45  am) 
BIUINQ  OOOE  4na-o«-p 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Rscordlceeping 
Rsquirsmanto;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AOBICY:  Department  of  Transportation 

(DOT). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  [OMB)  for 
extension  of  a  cunenUy  approved 
collections.  The  ICR  describes  the 
natiire  of  the  information  collection  and 
ita  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  July  1, 1998  (63  FR, 
36010). 

DATES:  Commenta  must  be  submitted  on 
or  before  October  22. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rita  Daguillard,  Office  of  the  Chief 
Couneelat  (202)  366-1936  and  refer  to 
the  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATKM: 

Federal  Transit  Administratioii  (FTA) 

Title:  Charter  Service  Operations. 

Type  of  Request:  Extension  of  a 
currenUy  approved  information 
collection. 

OMB  Control  Number  2132-0543. 

Form(s):  N/A 

A^ected  Ptib/ic:  State  and  local 
government,  business  or  other-fbr-profit 
government  institutions,  and  non-profit 
institutions). 

Abstract:  Section  5323(d)  of  the 
Federal  Transit  Laws  (FT  Laws)  requires 
all  applicanta  for  financial  assistance 
from  FTA  to  enter  into  a  charter  bus 
agreement  with  the  Secretary  of 
Transportation  (delegated  to  the 
Administrator  of  FTA  in  49  CFR 
1.51(a)).  Section  5323(d)  of  the  FT  Uws 
provides  protections  for  private  intercity 
charter  bus  operators  from  unfair 
competition  by  FTA  recipients.  Section 
5302(a)(7)  of  the  FT  Laws  as  interpreted 
by  the  Comptroller  General  permite  FTA 
recipients,  but  does  not  state  that 
recipients  have  a  right,  to  provide     - 
charter  bus  service  with  FTA  funded 
fedlities  and  equipment  only  if  it  is 
incidental  to  the  provision  of  mass 
transportation  service.  These  statutory 
requirements  have  been  implemented  in 
FTA's  charter  regulation,  49  CFR  part 
604. 49  CFR  604.7  requires  all 
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applicants  for  financial  assistance  under 
Section  5309,  5336.  or  5311  of  the  FT 
Laws  to  include  two  copies  of  a  charter 
bus  agreement  with  the  first  grant 
application  submitted  after  the  effective 
date  of  the  rule.  The  applicant  signs  the 
agreement,  but  FTA  executes  it  only 
upon  approval  of  the  application.  This 
is  a  one-time  submission  with 
incorporation  by  reference  in 
subsequent  grant  applications.  Section 
604.11(b)  requires  recipients  to  provide 
notice  to  all  private  charter  operators 
and  allow  them  to  demonstrate  that  they 
are  willing  and  able  to  provide  the 
charter  service  the  recipient  is 
proposing  to  provide.  The  notice  must 
be  published  in  a  newspaper  and  sent 
to  any  private  operator  requesting  notice 
and  to  the  United  Bus  Owners  of 
America  and  the  American  Bus 
Association,  the  two  trade  associations 
to  which  most  private  charter  operators 
belong.  To  continue  receiving  federal 
financial  assistance,  recipients  must 
publish  this  notice  annually.  Section 
604.13(b)  requires  recipients  to  notify 
each  private  operator  that  presented 
evidence  of  the  recipient's 
determination  whether  the  private 
operator  meets  the  definition  of  "willing 
and  able."  This  notice  is  also  an  annual 
requirement.  On  December  30, 1988, 
FTA  issued  an  amendment  to  the 
Charter  Service  Regulation  which 
allows  additional  exceptions  for  certain 
non-profit  social  service  groups  that 
meet  eligibility  requirements. 

Estimated  Annual  Burden  Hours: 
1.984. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention  OST 
Desk  Officer.  Comments  are  Invited  on: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 


Issued  in  Washington,  DC,  on  September 
17. 1998. 

Vanester  M.  Williams, 
Clearance  Officer,  United  States  Department 
of  Transportation. 
IFR  Doc.  98-25303  Filed  9-21-98;  8:45  ami 

BILUNG  COOE  4910-«2-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weeic  Ending 
September  11. 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-98-4428. 

Date  Filed:  September  8, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0326  dated 
August  21, 1998  rl-25;  PTC  COMP  0327 
dated  August  21, 1998  r26-31;  PTC 
COMP  0332  dated  August  28, 1998; 
Minutes:  Intended  effective  date:  April 
1, 1998. 

Dorothy  W.Walker. 
Federal  Register  Liaison. 
(PR  Doc.  98-25304  Filed  9-21-98;  8:45  am) 

BHJJNQ  OOOE  4«1»-«Z-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  RIed 
Under  Subpart  Q  During  the  Week 
Ending  September  11, 1998 

The  following  Applications  for 
Certificates  of  Pubhc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4439. 

Date  Filed:  September  11. 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  9, 1998. 


Description:  Application  of  Air 
Nippon  Co..  Ltd.  pursuant  to  49  U.S.C. 
Section  41301  and  Subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  to  engage  in  the  foreign 
air  transportation  of  persons,  property 
and  mail  on  the  following  routing; 
between  any  point  or  points  behind 
Japan  and  any  point  or  points  in  Japan, 
via  any  intermediate  point  or  points, 
and  any  point  or  points  in  the  United 
States,  and  beyond  the  United  States  to 
any  point  or  points,  with  full  traffic 
rights. 

Dorothy  W.  Walker. 
Federal  Register  Liaison. 
[FR  Doc.  98-25305  Filed  9-21-98;  8:45  am) 

BILUNG  CODE  MIIMS-iP 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  Na  PE-98-18] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  stunmary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Ch.  I),  dispositions 
of  certain  petitions  previously  received, 
and  corrections.  The  ptirpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
dispositicm. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  13, 1998. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.       '  800 

Independence  Avenue.  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-4^RM-CMTS9fBa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 


Federal  Register / Vol.  63,  No.  183 /Tuesday,  September  22,  1998 /Notices 


50619 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
Terry  Stubblefield  (202)  267-7624, 
Office  of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  September 
16, 1998. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  29297. 

Petitioner:  Aviation  Charter,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought:  To 
permit  Aviation  Charter,  Inc.,  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  Une  check  in  an 
aircraft. 

Dispositions  of  Petitions 

DocitetA/b.;  28445. 

Petitioner:  Aircraft  Braking  Systems 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
43.9(a)(4)  and  43.11(a)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aircraft  Braking 
Systems  Corporation  to  continue  to  use 
computer-generated  electronic 
signatures  in  lieu  of  physical  signatures 
to  satisfy  approval  for  retum-to-service 
signature  requirements.  GRANT,  fuly 
31,  1998,  Exemption  No.  6542A. 

Docket  No.:  23216. 

Petitioner:  McMahan  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.157. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  McMahan 
Aviation,  Inc.,  to  conduct  pipeline 
patrol  operations  under  special  visual 
flight  rules  at  the  George  Bush 
Intercontinental  Airport/Houston 
Airport.  GRANT.  August  17, 1998, 
Exemption  No.  4505A. 

Docket  No.:  28723. 

Petitioner:  Ryan  International 
Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.203  (a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ryan 


International  Airlines,  Inc.,  to  operate 
temporarily  its  U.S.-registered  aircraft 
following  the  incidental  loss  or 
mutilation  of  that  aircraft's 
airworthiness  certificate  or  registration 
certificate,  or  both.  GRANT,  August  27, 
1998,  Exemption  No.  6571  A. 

Docket  No.:  29105. 

Petitioner:  Forest  Industries  Flying 
Tankers  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Forest  Industries 
Flying  Tankers  Limited  to  operate  its 
Martin  JRM-3  Mars  airplanes  in  the 
United  States  with  an  aircraft 
maintenance  engineer,  instead  of  a 
quahfied  pilot  as  required  by  the 
aircraft's  type  certificate,  occupying  the 
position  of  second  in  command. 
GRANT.  August  28, 1998,  Exemption 
No.  6809. 

IFR  Doc.  98-25307  Filed  9-21-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  to  Ruie  on  Application 
98-01-C-OO-GRi  to  Impose  and  Use 
tiie  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Central  Nebraslta 
Regional  Airport,  Grand  island,  NE 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 

action:  Notice  of  Intent  to  Rule  on 

Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Central  Nebraska 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  K  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  22, 1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Shari 
Hickman  at  the  following  address:  Hall 
Coimty  Airport  Authority,  3743  N.  Sky 
Park  Road,  Grand  Island,  NE  68801. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Hall  County 
Airport  Audiority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  PFC  Program  Manager, 
FAA,  Central  Region,  601  E.  12th  Street, 
Kansas  City,  MO  64106,  (816)  426-4730. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLBMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fium  a  PFC  at  the 
Central  Nebraska  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  4, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Hall  County  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  appUcation,  in  whole  or 
in  part,  no  later  than  November  29, 
1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
February,  1999. 

Proposed, charge  expiration  date: 
April,  2000. 

Total  estimated  PFC  revenue:  $50,370. 

Brief  description  of  proposed 
project(s):  Update  airport  master  plan; 
replace  snowplow;  replace  runway 
broom. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Hall  County 
Airport  Authority. 

Issued  in  Kansas  Gty,  Missouri  on  August 
5, 1998. 

George  A.  Hendon, 

Manager,  Airports  Division,  Central  Region. 
[PR  Doc.  98-25306  Filed  9-21-48;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33655] 

Wisconsin  Central  Ltd.— Trackage 
Rights  Exemption— Sault  Ste.  Marie 
Bridge  Company  and  Fox  Valley  & 
Western  Ltd. 

Sault  Ste.  Marie  Bridge  Company 
(SSAM)  and  Fox  Valley  &  Western  Ltd. 
(FVW)  have  agreed  to  grant  non- 
exclusive overhead  trackage  rights  to 
Wisconsin  Central  Ltd.  (WCL): '  (1)  over 
SSAM's  line  of  railroad  between 
milepost  92.1,  at  Powders,  MI,  and 
milepost  4,  at  Duck  Creek,  WI,  including 
access  to  FVW's  main  line  at  Duck 
Creek  (milepost  4),  a  distance  of 
approximately  88.1  miles;  and  (2)  over 
FVW's  line  of  railroad  between  milepost 
4,  at  Duck  Creek,  and  milepost  1.4,  at 
North  Green  Bay,  WI,  including  access 
to  WCL's  pre-existing  rights  at  North 
Green  Bay.  a  distance  of  approximately 
2.6  miles. 

The  purpose  of  the  trackage  rights  is 
to  provide  more  efficient  service  by 
WCL  between  its  lines  in  the  Upper 
Peninsula  of  Michigan  and  the  Fox 
Valley  Area  of  Wisconsin. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  as  required  by 
49  U.S.C.  11326(b),  subject  to  the 
procedural  interpretations  of  the 
analogous  statutory  provisions  at  49 
U.S.C.  10902  contained  in  the  Board's 
decision  in  Wisconsin  Central  Ltd. — 
Acquisition  Exemption — Lines  of  Union 
Pacific  Railroad  Company.  STB  Finance 
Docket  No.  33116  (STB  served  Apr.  17, 
1997)  [WCL  Exemption). 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  September  11, 
1998.2 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33655,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 


>  SSAM  is  a  Class  ID  railroad.  FVW  and  WCL  are 
Class  n  railroads. 

'  The  notice  to  employees  discussed  in  WCL 
Exemption  and  adopted  as  a  requirement  for  certain 
transactions  in  Acquisition  of  Fail  Lines  Under  49 
U.S.C.  10901  and  10902— Advance  Notice  of 
Proposed  Transactions,  STB  EJt  Parte  No.  562  (STB 
served  Sept.  9. 1997),  does  not  apply  to  exempt 
trackage  rights  transactions. 


K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  J. 
Barron,  Jr.,  Esq.,  Wisconsin  Central  Ltd., 
6250  North  River  Road,  Suite  9000, 
Rosemont,  IL  60018. 

Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT.GOV." 

Decided:  September  15, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Veraon  A.  Williams, 
Secretary. 
[FR  Doc.  98-25332  Filed  9-21-98;  8:45  am] 

BILUNO  CODE  4«1S-0»-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Docket  No.  33656] 

Wisconsin  Central  Ltd.  and  Sault  Ste. 
Marie  Bridge  Company— Joint 
Relocation  Project  Exemption— 
Hermansville,  Ml.  to  Nortti  Escanaba, 
Ml 

On  September  4, 1998,  Wisconsin 
Central  Ltd.  (WCL),  a  Class  II  railroad, 
and  Sault  Ste.  Marie  Bridge  Company 
(SSAM),  a  Class  HI  railroad,  filed  a 
notice  of  exemption  under  49  CFR 
1180.2(d)(5)  to  relocate  certain  lines  of 
railroad  from  Hermansville,  MI,  to 
North  Escanaba,  MI. 

Between  Hermansville  and  North 
Escanaba,  WCL  and  SSAM  currently 
own  and  operate  adjacent  and  parallel 
lines  of  raih-oad.  The  WCL  MS  Line 
runs,  in  part,  from  WCL  milepost 
310.75,  in  Hermansville,  where  it  meets 
in  a  diamond  with  the  SSAM  MS  Line, 
to  WCL  milepost  336.25,  in  North 
Escanaba  (WCL  Une).  The  SSAM  MS 
Line  runs,  in  part,  from  SSAM  milepost 
4.1,  in  Hermansville.  where  it  meets  in 
a  diamond  with  WCL's  MS  Line,  to 
SSAM  milepost  0.0/92.1,  in  Powers,  MI, 
where  it  meets  SSAM's  FV  Line,  and  on 
to  milepost  113.0  in  North  Escanaba 
(SSAM  Line).  Both  the  WCL  Line  and 
the  SSAM  Line  run  in  a  generally  east- 
west  direction.  The  joint  relocation 
project  will  reroute  operations  from,  and 
allow  removal  of,  one  of  these 
duplicative  rail  lines,  thus  simplifying 
rail  operations  and  accommodating 
efforts  to  reduce  rail  interference  with 
vehicular  traffic. 

Under  the  joint  project,  WCL  and 
SSAM  propose  the  following 
transactions: 

(1)  WCL  vtrill  abandon  its  line  of 
railroad  on  the  WCL  Line  from  milepost 
310.75,  in  Hermansville,  to  milepost 
336.25,  in  North  Escanaba,  a  distance  of 
approximately  25.5  miles. 


(2)  SSAM  will  discontinue  its 
trackage  rights  operations  on  the  WCL 
Line  from  milepost  310.75,  in 
Hermansville,  to  milepost  336.25,  in 
North  Escanaba,  a  distance  of 
approximately  25.5  miles. 

(3)  WCL  and  SSAM  vtrill  construct  a 
connecting  track  of  approximately  nine- 
tenths  of  a  mile  between  the  WCL  Line, 
at  WCL  milepost  336.25,  and  the  SSAM 
Line,  at  SSAM  milepost  113.0.  This  will 
connect  the  SSAM  Line  with  the  WCL 
tracks  in  North  Escanaba.  WCL  will  own 
the  northern  portion  of  the  connection 
track  (milepost  336.25  to  milepost 
335.85).  while  SSAM  will  own  the 
southern  portion  of  the  connection  track 
(milepost  113.5  to  milepost  113.0). 

(4)  SSAM  will  grant  WCL  trackage 
ri^ts '  over  the  SSAM  Line  between 
SSAM  milepost  4.1,  in  Hermansville, 
through  SSAM  milepost  0.0/92.1  in 
Powers,  MI,  to  SSAM  milepost  113.0,  in 
North  Escanaba,  and  from  there:  (a)  To 
the  division  of  ownership  of  the  new 
coimecting  track,  at  SSAM  milepost 
113.5,  in  North  Escanaba;  and  (b)  to 
SSAM  milepost  118.0,  in  Larch,  MI,  a 
total  distance  of  approximately  30.5 
miles. 

(5)  WCL  wrill  grant  SSAM  trackage 
rights  from  the  division  of  ownership  of 
the  new  connecting  track,  at  WCL 
milepost  335.85,  in  North  Escanaba, 
through  WCL  milepost  336.25,  in  North 
Escanaba,  to  WCL  milepost  342.7.  in 
Gladstone,  MI. 

The  Board  will  exercise  jurisdiction 
over  the  abandonment  or  construction 
components  of  a  relocation  project,  and 
require  separate  approval  or  exemption, 
only  where  the  removal  of  track  affects 
service  to  shippers  or  the  construction 
of  new  track  involves  expansion  into 
new  territory.  See  City  of  Detroit  v. 
Canadian  National  Ry.  Co.,  et  al,  9 
LC.C.2d  1208  (1993),  affdsuh  nom., 
Detroit/Wayne  County  Port  Authority  v. 
ICC.  59  F.3d  1314  (D.C.  Cir.  1995).  Line 
relocation  projects  may  embrace 
trackage  rights  transactions  such  as  the 
one  involved  here.  See  D.T.6-LR. — 
Tmckage  Rights,  363  I.C.C.  878  (1981). 
Under  Siese  standards,  the  incidental 
Abandonment,  construction,  and 
trackage  rights  components  require  no 
separate  approval  or  exemption  when 
the  relocation  project,  as  here,  will  not 
disrupt  service  to  shippers  and  thus 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  joint 
relocation  project  will  be  protected  as 


'  WCL's  existing  trackage  rights  over  the  SSAM 
Line  from  Hermansville  through  ?ov/en  and  North 
Escanaba  to  Larch,  MI,  will  be  superseded  and 
expanded  by  these  new  rights. 
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required  by  49  U.S.C.  11326(b),  subject 
to  the  procedural  interpretations  of  the 
analogous  statutory  provisions  at  49 
U.S.C.  10902  contained  in  the  Board's 
decision  in  Wisconsin  Central  Ltd.^ 
Acquisition  Exemption — Lines  of  Union 
Pacific  Railroad  Company,  STB  Finance 
Docket  No.  33116  (STB  served  Apr.  17, 
1997)  [WCL Exemption]. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  September  11, 
1998.2 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  «11 
pleadings,  referring  STB  Finance  Docket 
No.  33656,  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  J. 
Barron,  Esq.,  Wisconsin  Central  Ltd., 
6250  North  River  Road,  Suite  9000, 
Rosemont,  IL  60018. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  September  15, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Oifice  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  98-25333  Filed  9-21-98;  8:45  am] 

BILUNG  CODE  491S-«0-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Group  to  the  Commissioner 
of  Internal  Revenue 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Announce  public  meeting  of  IRS 

Advisory  Council. 

summary:  The  IRS  Advisory  Council 
(IRSAC)  will  hold  a  public  meeting  on 
Tuesday,  October  6, 1998. 


2  The  notice  to  employees  discussed  in  WCL 
Exemption  and  adopted  as  a  requirement  for  certain 
transactions  in  Acquisition  of  Hail  Lines  Under  49 
U.S.C.  10901  and  10902— Advance  Notice  of 
Proposed  Transactions.  STB  Ex  Parte  No.  562  (STB 
served  Sept.  9, 1997),  does  not  apply  to  exempt 
joint  relocation  project  transactions. 


FOR  FURTHER  INFORMATION  CONTACT: 
Merci  del  Toro,  Office  of  Public  Liaison 
and  Small  Business  Affairs,  CL:PL, 
Room  7559, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224, 
Telephone:  202-622-5081,  not  a  toU- 
fi^e  number. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  public  meeting  of  the  IRSAC  will 
be  held  on  October  6, 1998,  beginning 
at  8:30  a.m.,  in  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

Among  the  issues  to  be  discussed  are: 
IRS  modernization  impact  on  the  Chief 
Counsel,  Taxpayer  Advocate,  and 
Appeals  programs,  as  well  as  on  the 
geographic  relationship  between  IRS 
and  taxpayer  representatives;  electronic 
filing  by  Circular  230  practitioners; 
Notice  Redesign;  Appeals 
communication  process  improvements; 
the  new  IRS  mission  statement; 
Restructuring  legislation 
implementation;  small  business 
program;  non-compliance  study;  and 
measurements.  In  addition,  IRS 
executives  will  make  presentations 
about  several  program  improvement 
efforts. 

Last  minute  changes  to  the  agenda  or 
order  of  topic  discussion  are  possible 
and  could  prevent  effective  advance 
notice. 

The  meeting  will  be  in  a  room  that 
accommodates  approximately  50 
people,  including  IRSAC  members  and 
IRS  officials.  Due  to  the  limited  space 
and  security  specifications,  please  call 
Lorenza  Wilds  to  confirm  your 
attendance.  Ms.  Wilds  can  be  reached  at 
(202)  622-6440  (not  a  toll-fi^e  number). 
Attendees  are  encouraged  to  arrive  at 
least  30  minutes  prior  to  the  starting 
time  of  the  meeting,  to  allow  enough 
time  to  clear  security  at  the  1111 
Constitution  Avenue,  NW  entrance. 

If  you  would  Uke  for  the  IRSAC  to 
consider  a  written  statement,  please  call 
(202)  622-5081  or  write:  Merci  del  Toro, 
O^ce  of  Public  Liaison,  C:I,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  room  3308,  Washington, 
DC  20224. 


Dated:  September  14, 1998. 
Susanne  M.  Sottile, 

Designated  Federal  Official.  National 
Director,  Office  of  Public  Liaison  and  Small 
Business  Affairs.   ' 
[PR  Doc.  98-25340  Filed  9-21-98;  8:45  am) 

BILUNQ  CODE  4O0-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Love 
and  War:  A  Manual  for  Life  in  the  Late 
Middle  Ages" 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  133359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  FR  27393,  July  2, 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Love  and  War:  A  Manual  for  Life  in  the 
Late  Middle  Ages"  (see  list),  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  National  Gallery 
of  Art,  Washington,  DC,  from  on  or 
about  November  8,  1998,  through  on  or 
about  January  31, 1999,  and  the  Frick 
Collection,  New  York,  NY,  from  on  or 
about  May  11, 1999,  through  on  or  about 
July  5, 1999,  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Epstein,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-6981,  and  the  address  is  Room 
700,  U.S.  Information  Agency  301  4th 
Street,  S.W.  Washington,  D.C.  20547- 
0001. 

Dated:  September  16, 1998. 
Les  Jin, 

General  Counsel. 

(FR  Doc.  98-25277  Filed  9-21-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-40018;  IC-23200;  File  No. 
S7-25-97] 

RIN3235-AH20 

Amendments  To  Rules  On  Shareholder 
Proposals 

Correction 

In  rule  document  98-14121, 
beginning  on  page  28106,  in  the  issue  of 
May  28, 1998,  make  the  following 
corrections: 

1.  On  page  28106,  in  the  first  column, 
in  the  SUMMARY  section,  in  the  sixth 
line,  "Format"  should  appear  as 
"format". 

2.  On  the  same  page,  same  column,  in 
the  FOR  FURTHER  INFORMATION  CONTACT: 
section,  in  the  second  line,  "oV  should 
read  "or". 

3.  On  the  same  page,  in  the  second 
column,  in  footnote  5,  in  the  first  line, 
"See"  should  appear  "See"  and  in  the 
second  line,  "No.  29093"  should  read 
"No.  39093". 

4.  On  the  same  page,  same  column,  in 
footnote  7,  in  the  first  line,  "See" 
should  appear  as  "See"  and  in  the 
seventh  line,  "the"  should  appear  as 
"The". 

5.  On  the  same  page,  same  column,  in 
footnote  8,  in  the  first  line,  "See" 
should  appear  as  "See". 

6.  On  the  same  page,  in  the  third 
column,  in  footnote  9,  in  the  first  line, 
"See"  should  appear  as  "See". 

7.  On  the  same  page,  same  column,  in 
footnote  12,  in  the  third  line,  "See" 
should  appear  as  "See". 

8.  On  page  29107,  in  the  first  column, 
in  the  second  full  paragraph,  in  the  first 
line,  "plain — English"  should  appear  as 
"plain-English". 

9.  On  the  same  page,  same  column,  in 
footnote  15,  in  the  first  line,  "Rule  14- 
8(c)(1)"  should  read  "Rule  14a8(c)(l)". 


10.  On  the  same  page,  same  column, 
in  footnote  20,  in  the  tenth  line,  "e.g." 
should  appear  as  "e.g.". 

11.  On  the  same  page,  in  the  second 
column,  in  the  first  paragraph,  in  the 
fifth  line  from  the  bottom,  "term-Of-art"_^ 
should  appear  as  "term-of-art". 

12.  On  the  same  page,  in  same 
column,  in  footnote  23,  in  the  third  and 
fourth  lines,  "Long  View"  should 
appear  as  "LongView". 

13.  On  the  same  page,  in  the  third 
column,  under  III.  The  Interpretation  of 
Rule  14a-8(c)(7):  The  "Ordinary 
Business"  Exclusion,  in  the  first 
paragraph,  the  indented  material  (in 
small  type),  in  the  eighth  line,  "The 
fact"  should  appear  as  "the  fact". 

14.  On  page  29108,  in  the  first 
column,  the  indented  paragraph 
beginning  with  "We"  should  not  be 
indented. 

15.  On  the  same  page,  same  column, 
in  footnote  39,  in  the  last  line,  "Dec.  26, 
1976"  should  read  "Dec.  26, 1996". 

16.  On  the  same  page,  in  the  second 
column,  in  the  fourth  full  paragraph,  in 
the  third  line,  "related"  should  read 
"relates". 

17.  On  page  29109,  in  the  first 
column,  in  the  first  full  paragraph,  in 
the  third  line  "micromanagement" 
should  appear  as  "micro-management". 

18.  On  the  same  page,  in  the  second 
column,  in  footnote  50,.  in  the  second 
line,  "LongView  Letter,"  should  appear 
as  "LongView  Letter;". 

19.  On  the  same  page,  in  the  third 
column,  in  footnote  54,  in  the  sixth  line, 
"rules"  should  read  "rule's". 

20.  On  page  29110,  in  the  third 
column,  in  the  second  line,  "cares" 
should  read  "cards". 

21.  On  page  29111,  in  the  first 
column,  in  footnote  66,  in  the  second 
line,  "Long  View"  should  appear  as 
"LongView". 

22.  On  the  same  page,  in  the  second 
column,  in  footnote  67,  in  the  first  and 
fourth  lines,  "versus"  should  read  "v.". 

23.  On  page  29112,  in  the  third 
column,  in  footnote  80,  in  the  fifth  line, 
"which  proponent"  should  read  "which 
a  proponent". 

24.  On  page  29113,  in  the  first 
column,  imder  The  "Relevance" 
Exclusion,  in  the  third  line,  the 
indented  material  (in  small  type), 
"Relating"  should  not  be  indented  and 
should  appear  as  "relating". 

25.  On  the  same  page,  in  the  third 
column,  under  VII.  Final  Regulatory 


Flexibility  Analysis,  in  the  second 
paragraph,  in  the  ninth  line, 
"(Investment  Company  Act")."  should 
appear  as  "("Investment  Company 
Act")." 

26.  On  the  same  page,  same  column, 
same  entry,  in  the  third  paragraph,  in 
the  last  line  of  the  fifth  bullet  entry, 
"business,"  should  appear  as 
"business;". 

27.  On  page  29114,  in  the  first 
column,  under  Plain-English  Question  &■ 
Answer  Format,  in  the  first  paragraph, 
in  the  sixth  line,  "provisions"  should 
appear  as  "provisions."  and  in  the 
seventh  line,  "companies"  should 
appear  as  "Companies". 

28.  On  the  same  page,  same  column, 
same  entry,  in  the  second  paragraph,  in 
the  first  line  "comments"  should  read 
"commenters". 

29.  On  page  29115,  in  the  first 
column,  in  the  15th  line,  "  "°"  should 
read  "'00". 

30.  On  page  29117,  in  the  third 
column,  in  footnote  118,  "U.S.C. 
78w(a)"  should  appear  as  "U.S.C. 
78w(a).". 

31.  On  page  29118,  in  the  second 
column,  under  X.  Statutory  Basis  and 
Text  of  Amendments,  in  the  first 
paragraph,  in  the  fifth  line,  "1943" 
should  read  "1934". 

32.  On  the  same  page,  same  column, 
under  PART  240— GENERAL  RULES 
AND  REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934,  the 
amendatory  instruction  designated  as 
"a."  should  be  designated  as  "2.". 

§240.14a-4    [Corrected] 

33.  On  page  29118,  in  the  third 
column,  in  paragraph  (iii),  in  the  last 
line,  "carry  out"  should  read  "carry 
the". 

§  240.1 4e-8    [Corrected] 

34.  On  page  29119,  in  the  third 
column,  in  paragraph  (c)  Question  3:,  in 
the  second  line,  "submit:"  should 
appear  as  "submit?". 

35.  On  page  29120.  in  the  first 
column,  imder  (h)QuesfJon  8:,  in 
paragraph  (2),  in  the  first  line,  'it" 
should  read  "its". 

36.  On  the  same  page,  in  the  second 
column,  under  (2)  Violation  of  law:,  in 
the  Note  to  paragraph  (i)(2):,  in  the  fifth 
line,  "could"  should  read  "would";  in 
(5)  Revelance:,  in  the  sixth  line, 
"earning  sand"  should  read  "earnings 
and";  and  in  (9)  Conflicts  with 
company's  proposal:,  in  the  last  line. 


Federal  Register  /  Vol.  63,  No.  183  /  Tuesday,  September  22,  1998  /  Corrections 


50623 


"meeting."  should  appear  as 
"meeting;". 

37.  On  page  29121,  in  the  first 
column,  under  (m)  Question  13:,  in 
paragraph  (2),  in  the  Hfth  line, 
"§240.142-9"  should  read  "§240.14a-9". 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  240 

[FRA  Docket  No.  RSOR-9,  Notice  10] 
RIN2130-AA74 

Qualifications  for  Locomotive 
Engineers 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT.   ~ 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  January  1997,  FRA 
convened  a  working  group  comprised  of 
rail  industry  and  labor  representatives 
to  recommend  revisions  to  FRA's 
requirements  for  the  qualification  and 
certification  of  locomotive  engineers  (49 
CFR  Part  240).  The  working  group 
examined  data,  discussed  the  successes 
and  failures  of  the  current  rule,  and 
debated  how  to  improve  the  regulations 
over  a  ten  month  period.  This  notice  of 
proposed  rulemaking  (NPRM)  contains 
miscellaneous  proposed  amendments 
derived  from  those  working  group 
meetings.  In  particular,  the  FRA 
proposes  to:  Improve  the  decertification 
process;  clarify  when  certified 
locomotive  engineers  are  required  to 
operate  service  vehicles;  and  address 
the  concern  that  some  designated 
supervisors  of  locomotive  engineers  are 
insiiffidently  qualified  to  properly 
supervise,  train,  or  test  locomotive 
engineers. 

DATES:  Written  comments  concerning 
this  rule  must  be  received  no  later  than 
November  23, 1998.  Comments  received 
alter  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay. 

Requests  for  a  public  hearing  must  be 
made  by  October  22, 1998.  Any  person 
interested  in  requesting  a  hearing 
should  contact  Ms.  Renee  Bridgers, 
Docket  Clerk,  at  (202)  493-6030  or 
submit  a  written  request  to  the  address 
shown  below. 

ADDRESSES:  Written  comments  (three 
copies)  concerning  this  rule  should  be 
submitted  to  Ms.  Renee  Bridgers,  Docket 
Clerk,  Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street  S.W.,  Mail  Stop  10, 
Washington,  D.C.  20590.  Persons 
desiring  to  be  notified  that  their  written 
comments  have  been  received  by  FRA 
should  submit  a  stamped,  self 
addressed,  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination  during  normal  business 


hours  both  before  and  after  the  closing 
date  for  comments  in  Room  7051  at 
1120  Vermont  Avenue,  NW, 
Washington,  D.C.  20005.  All  hand 
deliveries  should  be  made  to  the 
Seventh  Street  address. 

In  the  very  near  future,  FRA's  docket 
system  will  be  integrated  with  the 
centralized  DOT  docket  facility  which 
will  enable  the  public  to  view  all 
documents  in  a  public  docket  through 
the  Internet.  At  that  time,  all  comments 
received  in  this  proceeding  will  be 
transferred  to  the  central  docket  facility 
and  all  subsequent  dociunents  relating 
to  this  proceeding  will  be  filed  directly 
in,  and  be  available  for  inspection 
through,  the  centralized  docket  system. 
A  notice  of  the  docket  system  change 
with  complete  filing  and  inspection 
information  will  be  published  in  the 
Federal  Register  at  the  appropriate  time. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Conklin,  Operating  Practices  Specialist, 
Office  of  Safety  Assiu-ance  and 
Comphance,  FRA,  400  Seventh  Street 
S.W.,  Mail  Stop  25,  Washington,  D.C. 
20590  (telephone:  202-493-6318);  Alan 
H.  Nagler,  Trial  Attorney,  Office  of  Chief 
Counsel,  FRA,  400  Seventh  Street,  S.W., 
RCC-11,  Mail  Stop  10,  Washington,  D.C. 
20590  (telephone:  202-493-6049);  or  ' 
Mark  H.  McKeon,  Regional 
Administrator,  55  Broadway, 
Cambridge,  MA  02142  (telephone:  617- 
494-2243). 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Section  4  of  the  Rail  Safety 
Improvement  Act  of  1988  ("RSIA"), 
Pub.  L.  100-342, 102  Stat.  624  (June  22, 
1988),  later  amended  and  recodified  by 
Pub.  L.  103-272. 108  Stat.  874  Quly  5, 
1994),  requires  that  FRA  issue 
regulations  to  establish  any  necessary 
program  for  certifying  or  licensing 
locomotive  operators.  This  statutory 
requirement  was  adopted  in  the  wake  of 
an  Amtrak/Conrail  accident  at  Chase, 
Maryland  which  was  caused  by  a  failiue 
in  human  performance.  Congress  thus 
determined  the  existence  of  a  safety 
need  for  regulations  concerning  the 
qualifications  of  engineers. 

In  addition  to  the  general  need  for 
regulations.  Congress  required  that 
certain  subject  areas  be  addressed 
within  those  regiilations.  Now  codified 
at  49  U.S.C.  §  20135,  the  amended 
statute  ciurently  provides  in  pertinent 
part  as  follows: 

(a)  General. — ^The  Secretary  of 
Transportation  shall  prescribe 
regulations  and  issue  orders  to  establish 
a  program  requiring  the  licensing  or 
certification,  after  one  year  after  the 
program  is  established,  of  any  operator 
of  a  locomotive. 


(b)  Program  requirements. — The 
program  established  under  subsection 
(a)  of  this  section — 

(1)  shall  be  carried  out  through  review 
and  approval  of  each  railroad  carrier's 
operator  Qualification  standards; 

(2)  shall  provide  minimum  training 
requirements; 

(3)  shall  require  comprehensive 
knowledge  of  applicable  railroad  carrier 
operating  practices  and  rules; 

(4)  except  as  provided  in  subsection 
(c)(1)  of  ttds  section,  shall  require 
consideration,  to  the  extent  the 
information  is  available,  of  the  motor 
vehicle  driving  record  of  each 
individual  seeking  licensing  or 
certification,  including — 

(A)  any  denial,  cancellation, 
revocation,  or  suspension  of  a  motor 
vehicle  operator's  license  by  a  State  for 
cause  within  the  prior  5  years;  and 

(B)  any  conviction  witnin  the  prior  5 
years  of  an  offense  described  in  section 
30304(a)(3)(A)  or  (B)  of  this  title; 

(5)  may  require,  based  on  the 
individual's  driving  record, 
disqualification  or  the  granting  of  a 
license  or  certification  conditioned  on 
requirements  the  Secretary  prescribes; 
and 

(6)  shall  require  an  individual  seeking 
a  license  or  certification — 

(A)  to  request  the  chief  driver 
Ucensing  official  of  each  State  in  which 
the  individual  has  held  a  motor  vehicle 
operator's  license  within  the  prior  5 
years  to  provide  information  about  the 
individual's  driving  record  to  the 
individual's  employer,  prospective 
employer,  or  the  Secretary,  as  the 
Secretary  requires;  and 

(B)  to  make  the  request  provided  for 
in  section  30305(b)(4)  of  this  title  for 
information  to  be  sent  to  the 
individual's  employer,  prospective 
employer,  or  the  Secretary,  as  the 
Secretary  requires. 

(c)  Waivers. — (1)  The  Secretary  shall 
prescribe  standards  and  establish 
procedures  for  waiving  subsection  (b)(4) 
of  this  section  for  an  individual  or  class 
of  individuals  who  the  Secretary 
decides  are  not  currently  imfit  to 
operate  a  locomotive.  However,  the 
Secretary  may  waive  subsection  (b)(4) 
for  an  individual  or  class  of  individuals 
with  a  conviction,  cancellation, 
revocation,  or  suspension  described  in 
paragraph  (2)(A)  or  (B)  of  this 
subsection  only  if  the  individual  or 
class,  after  the  conviction,  cancellation, 
revocation,  or  suspension,  successfully 
completes  a  rehabilitation  program 
established  by  a  railroad  carrier  or 
approved  by  the  Secretary. 

(2)  If  an  individual,  after  the 
conviction,  cancellation,  revocation,  or 
suspension,  successfully  completes  a 
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rehabilitation  program  established  by  a 
railroad  carrier  or  approved  by  the 
Secretary,  the  individual  may  not  be 
denied  a  license  or  certification  under 
subsection  (b)(4)  of  this  section  because 
of— 

(A)  a  conviction  for  operating  a  motor 
vehicle  when  under  the  influence  of.  or 
impaired  by,  alcohol  or  a  controlled 
substance;  or 

(B)  the  cancellation,  revocation,  or 
suspension  of  the  individual's  motor 
vehicle  operator's  license  for  operating 
a  motor  vehicle  when  under  the 
influence  of.  or  impaired  by.  alcohol  or 
a  controlled  substance. 

(d)  Opportunity  for  hearing. — ^An 
individual  denied  a  license  or 
certification  or  whose  license  or 
certification  is  conditioned  on 
requirements  prescribed  imder 
subsection  (b)(4)  of  this  section  shall  be 
entitled  to  a  hearing  under  section 
20103(e)  of  this  title  to  decide  whether 
the  license  has  been  properly  denied  or 
conditioned. 

(e)  Opportunity  to  examine  and 
comment  on  information. — ^The 
Secretary,  employer,  or  prospective 
employer,  as  appropriate,  shall  make 
information  obtained  under  subsection 
(b)(6)  of  this  section  available  to  the 
individual.  The  individual  shall  be 
given  an  opportunity  to  comment  in 
writing  about  the  information.  Any 
comment  shall  be  included  in  any 
record  or  file  maintained  by  the 
Secretary,  employer,  or  prospective 
employer  that  contains  information  to 
which  the  comment  is  related. 

n.  Regulatory  Background 

One  year  and  a  half  after  the  passage 
of  the  RSIA.  FRA  published  an  NPRM 
which  proposed  a  certification  program 
for  locomotive  operators.  54  FR  50890 
(Dec.  11. 1989).  FRA  noted  that  in  the 
preamble  to  the  final  rule  that  some  of 
the  comments  received  in  response  to 
this  NPRM  suggested  "significant 
misunderstanding  of  the  proposal."  56 
FR  28228.  28229  (June  19. 1991).  These 
misimderstandings  and  the 
appropriateness  of  the  approach  were 
addressed  thoroughly  in  the  final  rule's 
preamble.  56  FR  28228.  28229-30  (June 
19. 1991). 

The  final  rule  establishing  minimum 
qualification  standards  for  locomotive 
engineers  is  a  certification  program,  not 
a  licensing  program.  In  simmiary.  the 
rule  requires  railroads  to  have  a  formal 
process  for  evaluating  prospective 
operators  of  locomotives  and 
determining  that  they  are  competent 
before  permitting  them  to  operate  a 
locomotive  or  train.  The  procedures 
require  that  railroads:  (1)  Make  a  series 
of  four  determinations  about  a  person's 


competency;  (2)  devise  and  adhere  to  an 
FRA-approved  training  program  for 
locomotive  engineers;  and  (3)  employ 
standard  methods  for  identifying 
qualified  locomotive  engineers  and 
monitoring  their  performance.  At  the 
time  of  publication,  FRA  noted  that  the 
agency  "is  adopting  this  regulation  to 
minimize  the  potentially  grave  risks 
posed  when  imqualified  people  operate 
trains."  ^6  FR  28228  (June  19, 1991). 

In  1993.  less  than  two  years  after  the 
publication  of  the  final  rule,  an  interim 
final  rule  was  promulgated  "in  response 
to  petitions  for  reconsideration  and 
requests  for  clarification."  58  FR  18982 
(Apr.  9, 1993).  Some  of  the  issues 
addressed  in  this  rule  included:  (1)  The 
application  of  the  rule  to  service 
vehicles  which  could  potentially 
function  as  a  locomotive  or  train;  (2)  the 
application  of  the  rule  to  certain 
minimal,  incidental  and  joint 
operations;  (3)  the  application  of  the 
rule  to  events  involving  operational 
misconduct  by  a  locomotive  engineer; 
(4)  the  application  of  the  rule  to  current 
railroad  practices  for  storing  data 
electronically;  (5)  the  application  of  the 
rule  to  events  involving  testing  and 
evaluation  of  a  locomotive  engineer's 
knowledge  or  skills;  (6)  the  application 
of  the  procedural  provisions  of  the  rule 
to  events  involving  denial,  suspension 
and  revocation  of  certification;  and  (7) 
technical  changes  to  correct  minor 
errors  in  the  rule  text.  FRA  did  not 
provide  additional  notice  and  request 
for  pubUc  comment  prior  to  making  the 
amendments  contained  in  this  interim 
final  rule.  "FRA  concluded  that  such 
notice  and  comment  were  impractical, 
unnecessary  and  contrary  to  the  public 
interest  since  FRA  is,  for  the  most  part, 
only  making  minor  technical  changes  in 
response  to  requests  for  reconsideration 
of  issues  that  were  previously  the 
subject  of  detailed  notice  and  extensive 
comment  in  the  development  of  the 
initial  final  rule  in  this  proceeding."  58 
FR  18982. 19002  (Apr.  9. 1993).  In 
addition.  FRA  stated  that  delay  in  the 
effective  implementation  of  this  interim 
rule  could  result  in  the  diversion  of 
significant  resources  by  all  persons  and 
entities  effected  by  this  rule. 
Meanwhile,  this  interim  final  rule 
guaranteed  a  full  opportimity  to 
comment  on  the  amendments. 

In  1995,  after  approximately  four 
years  and  four  months  had  passed  since 
the  initial  final  rule.  FRA  issued  a 
second  interim  final  rule.  This  second 
interim  final  rule  contained  minor 
modifications  that  clarified  existing 
procedural  rules  applicable  to  the 
administrative  hearing  process;  a  series 
of  changes  made  to  provide  for  omitted 
procedures;  and  changes  to  correct 


typographical  errors  and  minor 
ambiguities  that  had  been  detected  since 
the  rule's  issuance.  60  FR  53133  (Oct. 
12. 1995).  Since  the  Administrative 
Procedure  Act.  specifically  5  U.S.C. 
§  553(b)(3),  provides  that  no  notice  and 
comment  period  is  required  when  an 
agency  modifies  niles  of  internal 
procedure  and  practice.  FRA  issued  this 
regulation  without  provision  of  such  a 
period  of  comment  prior  to  its  adoption. 
60  FR  53133,  53135  (Oct.  12, 1995). 
However,  FRA  did  provide  for  a  30  day 
comment  period  subsequent  to  the 
publication  of  this  interim  final  rule  and 
stated  that  any  comments  received 
would  be  considered  to  the  extent 
practicable. 

m.  The  Railroad  Safety  Advisory 
Committee 

In  1994,  FRA  established  its  first 
formal  regulatory  negotiation  committee 
to  address  roadway  worker  safety.  This 
committee  successfully  reached 
consensus  conclusions  and 
recommended  an  NPRM  to  the 
Administrator,  persuading  FRA  that  a 
more  consensual  approach  to 
rulemaking  would  likely  yield  more 
effective,  and  more  widely  accepted, 
rules.  Additionally,  President  Clinton's 
March  1995  Presidential  Memorandum 
titled  "Regulatory  Reinvention 
Initiative"  directed  agencies  to  expand 
their  efforts  to  promote  consensual 
rulemaking.  FRA  therefore  decided  to 
move  to  a  collaborative  process  by 
creating  a  Railroad  Safiety  Advisory 
Committee  (RSAC  or  the  Committee) 
pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 

RSAC  was  established  to  provide 
recommendations  and  advice  to  the 
Administrator  on  development  of  FRA's 
railroad  safety  regulatory  program, 
including  issuance  of  new  regulations, 
review  and  revision  of  existing 
regulations,  and  identification  of  non- 
regulatory  alternatives  for  improvement 
of  railroad  safety.  RSAC  is  comprised  of 
48  representatives  from  27  member 
organizations,  including  railroads,  labor 
groups,  equipment  manufactiirers,  state 
government  groups,  public  associations, 
and  two  associate  non-voting 
representatives  fix>m  Canada  and 
Mexico.  The  Administrator's 
representative  (the  Associate 
Administrator  for  Safety  or  that  perscm's 
delegate)  is  the  Chairperson  of  the 
Committee.  The  revisions  proposed  in 
this  NPRM  originated  from  the 
deliberations  of  RSAC. 

At  an  RSAC  meeting  that  began  on 
October  31, 1996  and  ended  on 
November  1,  the  Committee  agreed  to 
take  on  the  task  pf  proposing 
miscellaneous  revisions  to  the 
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regulations  addressing  Locomotive 
Engineer  Certification  (49  CFR  Part  240). 
See  61  FR  54698  (Oct.  21,  1996).  The 
Committee  members  delegated 
responsibility  for  creating  a  proposal  to 
a  working  group  consisting  of  the 
members'  representatives.  The 
Qualification  and  Certification  of 
Locomotive  Engineers  Working  Group 
(Working  Group  or  Group)  met  for  seven 
week-long  meetings  prior  to  submitting 
the  Working  Group's  proposal  to  the 
Committee. 

Considering  the  temporary  nature  of 
the  two  interim  final  rules  and  the 
thorough  review  of  the  regulation 
provided  for  in  this  rulemaking  process, 
the  two  previously  issued  interim  final 
rules  shall  be  made  final  when  the 
following  proposed  rule  is  published  as 
a  final  rule.  Of  course,  the  amendments 
proposed  here  would  govern  any 
conflicts  with  the  previously  published 
interim  final  rules  when  published  as  a 
final  rule. 

On  May  14,  the  Conunittee 
recommended  that  the  FRA 
Administrator  publish  the  Working 
Group's  consensually  reached  effort  as  a 
proposed  rule.  Simultaneously,  the 
Committee  recognized  that  the  proposal 
contains  some  suggested  amendments 
that  may  be  further  improved  by  being 
subject  to  more  debate.  In  order  to 
address  these  concerns  and  in  keeping 
with  the  established  RSAC  process, 
"[fiollowing  issuance  of  a  proposed 
rule,  FRA  requests  the  RSAC  to  assist 
FRA  in  considering  comments  received; 
[w]ith  respect  to  either  a  proposed  or 
final  rule,  FRA  may  schedule  one  or 
more  meetings  of  the  RSAC  during 
which  information  and  views  are 
received  from  other  interested  parties." 
FRA's  "The  RSAC  Process"  (Mar.  27, 
1996).  In  conformity  with  RSAC's 
practice,  FRA  would  expect  that  this 
task  of  resolving  any  remaining  details 
would  be  performed  by  the  Working 
Group  on  behalf  of  the  RSAC  regardless 
of  whether  these  details  are  raised  by 
RSAC  members  themselves  or  in 
comments  from  "other  interested 
parties." 

rv.  The  Qualification  and  Certification 
of  Locomotive  Engineers  Working 
Group 

The  Working  Group  is  comprised  of 
representatives  from  the  following 
organizations: 
American  Public  Transit  Association 

(APTA) 
American  Short  Line  and  Regional 

Railroad  Association  (ASLRRA) 
Association  of  American  Railroads 

(AAR) 
Brotherhood  of  Locomotive  Engineers 

(BLE) 


Brotherhood  of  Maintenance  of  Way 

Employes  (BMWE) 
Brotherhood  of  Railroad  Signalmen 

(BRS) 
Burlington  Northern  Santa  Fe  (BNSF) 
Canadian  Pacific  Rail  System  (CP) 
Consolidated  Rail  Corporation  (Conrail) 
CSX  Transportation,  toe.  (CSX) 
FRA 

Florida  East  Coast  Railway  Company 
Gateway  Western  Railway 
Herzog  Transit  Service 
Illinois  Central  Railroad 
totemational  Brotherhood  of  Electrical 

Workers  (IBEW) 
Long  Island  Rail  Road  (LIRR) 
Metro-North  Commuter  Railroad 

Company 
National-Railroad  Passenger  Corporation 

(Amtrak) 
Norfolk  Southern  Corporation  (NS) 
Plasser  American  Corporation 
Railway  Progress  tostitute  (RPI) 
Transportation  Communications 

totemational  Union  tTCU) 
Union  Pacific  Raihroad  (UP) 
United  Transportation  Union  (UTU). 

to  addition  to  these  Working  Group 
members,  the  National  Transportation 
Safety  Board  was  represented  at  some  of 
the  meetings. 

to  its  Task  Statement  (Task  No.  96-6) 
to  the  Working  Group,  RSAC  charged 
the  Group  to  report  back  on  the 
following  issues:  "All  matters  related  to 
the  revision  of  the  regulations, 
including  data  required  for  regulatory 
analysis,  with  the  exception  of  Control 
of  Alcohol  and  Drug  Use  issues  (See 
issues  paper  for  October  31-November  1, 
1996  meettog  to  the  docket)."  FRA 
intends  to  address  the  alcohol  and  drug 
related  issues  to  a  futuxe  proposed  rule. 

The  Worktog  Group's  goal  was  to 
produce  a  preamble  and  proposed  rule 
text  recommendtog  revisions  to  49  CFR 
part  240,  that  are  warranted  by 
appropriate  data  and  analysis.  The 
Working  Group's  recommendations 
would  then  be  sent  to  RSAC  for  review. 
FRA  would  in  turn  utilize  the  consensus 
recommendations  of  RSAC  as  the  basis 
for  proposed  and  final  agency  action 
whenever  possible,  consistent  with 
applicable  law  and  Presidential 
guidance.  The  Working  Group  could 
also  recommend  specific  safety  policies 
and  procedures  that  the  Working  Group 
considered  relevant  but  inappropriate 
for  regulatory  action. 

To  accomplish  this  goal,  the  Worktog 
Group  held  seven  meettogs,  all  of  which 
were  open  to  the  public.  Siunmary 
mtoutes  were  taken,  and  have  been 
placed  to  a  docket  available  for 
tospection  in  Washington,  D.C.  FRA 
worked  in  concert  with  the  Worktog 
Group  to  develop  this  NPRM. 


At  a  meettog  held  on  May  14, 1998, 
RSAC  voted  to  recommend  that  the 
Administrator  issue  this  dociunent  as  a 
proposed  Federal  regulation  and 
conttoue  the  rulemaking  procedures 
necessary  to  adopt  its  prtociples  to  a 
final  rule.  At  the  conclusion  of  the 
comment  period  on  this  proposal,  FRA 
will  work  with  the  Working  Group  in 
developing  a  final  rule. 

The  section-by-section  analysis 
discusses  all  of  the  proposed 
amendments  to  this  part. 

V.  Major  Issues 

Background 

to  order  to  facilitate  any  discussions 
concerning  this  nUe,  FRA  presented 
RSAC  and  the  Working  Group  with  a 
thirty-four  page  "Issues  Paper."  This 
document  was  the  agency's  attempt  to 
provide  background  information, 
unanswered  questions,  and  the  pros  and 
cons  of  possible  "options  for 
consideration"  for  all  of  the  issues  FRA 
had  identified  as  areas  for 
reconsideration.  The  tone  of  the  "Issues 
Paper"  was  objective  and  contemplated 
both  dramatic  and  subtle  chfmges  to  the 
regulation. 

By  the  end  of  the  Worktog  Group's 
first  meeting,  the  Group  had  created  its 
own  list  of  topics  to  be  discussed  at 
future  meetings.  At  that  first  meeting, 
twenty-three  issues  were  identified  and 
set  out  to  an  agenda.  By  the  end  of  the 
sixth  meeting,  the  Working  Group  had 
added  five  (5)  more  topics  to  the  agenda. 
This  agenda  was  challenging,  even  more 
so  since  many  of  these  topics  contained 
multiple  sub-issues.  The  following  is  a 
list  of  the  final  twenty-eight  topics: 

1.  Modification  of  the  Decertification 
Provisions  to  Clarify  Railroad 
Discretion. 

2.  Modification  of  the  Provisions  of 
§  240.117  to  Refine  the  Operational 
Misconduct  Events  that  can  cause 
Decertification,  tocluding 
Decertification  Rights  for  Defective 
Equipment. 

3.  Permit  Alternate  Responses  to 
Operational  Misconduct  Events. 

4.  Should  Operational  Tests  Result  in 
Decertification. 

5.  Ways  to  Improve  FRA's  Direct 
Control  Over  Operational  Misconduct. 

6.  Servicing  Track  Operations. 

7.  Should  Operational  Experience  be 
a  Prerequisite  for  Designated 
Supervisors  of  Locomotive  Engineers. 

8.  Use  of  Contractors  as  Designated 
Supervisors  of  Locomotive  Engineers. 

9.  Accommodattog  New  Railroads — 
New  Territories. 

10.  Conductor  Pilots  versus  Engineer 
Pilots. 

11.  Class  1  Railroads'  Acceptance  of 
Class  3  Railroads'  Certification. 
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12.  Electronic  Data  Storage. 

13.  Improving  the  Dispute  Resolution 
Procedures. 

14.  A  Person's  Right  to  Exercise 
Seniority  in  Another  Craft. 

15.  Reimbiu^ement  for  Monetary 
Losses  Due  to  a  Railroad's  Improper 
Action  Under  Part  240,  Dispute 
Resolution  Procediues. 

16.  Requested  Ban  for  Consecutively 
Rimning  of  Part  240  Decertification  and 
Disciplinary  Punishments  Periods. 

1 7.  Data  Required  to  be  on 
Certificates. 

18.  Reviewing  the  Hearing  and  Visual 
Acuity  Standards. 

19.  Class  of  Service. 

20.  Enforcement  of  Regulations. 

21.  Review  Timing  Constraints  as 
Well  as  Requirement  for  State  and  NDR 
Checks  Contained  Within  Regulation  49 
CFR  240.111,  240.217  and  240.113. 

22.  Supplemental  Certification  of 
Tenant  Railroad  Engineers  {49  CFR 
240.225  and  240.229). 

23.  Application  of  the  Rule  to  Certain 
Service  Vehicles. 

24.  Modify  or  Eliminate  NDR  Checks. 

25.  §  240.107  Proposal  to  Modify  the 
Definition  of  Locomotive  Servicing 
Engineer  to  Permit  Them  to  Move  Sand 
Cars,  Air  Repeater  Cars,  Locomotive 
Diesel  Fuel  Cars,  etc. 

26.  Proposal  to  Lengthen  the 
Certification  Period  firom  3  Years  to  5 
Years. 

27.  §  240.7  Proposal  to  Specifically 
Exempt  Computer  Controlled/Remote 
Controlled  Hump  Locomotive 
Operations  From  part  240. 

28.  Alleged  Conflict  Between 

§  240.221(c)  and  SA  96-05,  Regarding 
the  Identification  of  Qualified  Persons. 

In  the  absence  of  any  proposed 
changes,  it  can  be  assumed  that  the 
Working  Group  consensus  was  to 
recommend  no  change  concerning  the 
specific  subject.  The  Working  Group 
recommended  and  FRA  is  proposing  to 
make  changes  on  six  major  topics.  A 
discussion  of  each  of  these  major  topics 
follows. 

A.  Application  of  the  Rule  to  Certain 
Service  Vehicles 

Since  the  rule's  inception^  there  has 
been  profound  concern  over  whether 
certain  service  vehicles  (or  "specialized 
roadway  maintenance  equipment"  as 
referred  to  in  this  proposed  rule)  should 
be  considered  locomotives  for  the 
purposes  of  this  rule,  and  in  1993  FRA 
promised  to  issue  a  notice  of  proposed 
rulemaking  on  this  issue.  58  FR  18982, 
18983  (Apr.  9, 1993).  The  definition  of 
a  locomotive  found  in  §  240.7  of  the 
final  rule  is  sufficiently  broad  so  that 
the  rule  would  require  certified 
operators  at  the  controls  of  vehicles  that 


are  deemed  locomotives  for  the 
purposes  of  FRA's  locomotive  safety 
standards.  See  49  CFR  part  229. 
However,  in  response  to  petitions  filed 
by  the  AAR  and  Speny  Rail  Services 
Incorporated  (Sperry),  FRA  deferred  its 
decision  on  whether  to  insist  that 
certified  engineers  operate  four  types  of 
vehicles  that  fit  within  that  previous 
definition  of  a  locomotive  but  which  are 
commonly  considered  "service 
vehicles." 

The  basis  for  the  deferment  was 
thoroughly  explained  within  the 
preamble  of  the  interim  final  rule.  58  FR 
18982,  18983  (April  9,  1993).  Within 
that  preamble,  FRA  identified  four 
general  types  of  service  vehicles  that  are 
different  from  the  types  of  vehicles 
traditionally  considered  locomotives. 
There  is  no  question  that  the  rule 
requires  qualified  and  certified 
locomotive  engineers  to  operate  the 
types  of  vehicles  traditionally 
considered  locomotives.  The  proposed 
amendments  to  the  rule  attempt  to 
resolve  the  issue  of  when  other  vehicles 
that  may  perform  the  same  function  as 
a  traditional  locomotive  are  required  to 
be  operated  exclusively  by  certified 
locomotive  engineers. 

During  the  Working  Group's 
discussions,  the  question  of  FRA's  legal 
authority  was  raised.  FRA's  position  is 
that  the  legislative  history  of  the  Rail 
Safety  Improvement  Act  of  1988  reflects 
that  Congress  did  not  intend  to  Umit  the 
certification  rule  to  persons  who  operate 
traditional  locomotives.  Instead,  the 
legislative  history  reflects  that  (1)  the 
statute  does  not  define  "locomotive;"  (2) 
Congressional  committee  reports  and 
floor  speeches  do  not  explicitly  define 
"locomotive;"  and,  (3)  in  a  joint 
statement,  managers  on  the  part  of  the 
House  and  the  Senate  agreed  that  the 
intent  of  the  bill  was  to  "require  the 
Secretary  [of  Transportation) ...  to  issue 
rules,  regulations,  standards,  and  orders 
concerning  minimum  qualifications  for 
the  operators  of  trains."  House 
Conference  Report  No.  100-637,  at  21 
(May  19, 1988)  (emphasis  added).  As  a 
result  of  these  findings,  FRA  does  not 
believe  that  the  statute  or  the  legislative 
history  precludes  the  agency  fit)m 
regulating  the  operators  of  service 
vehicles  that  have  operational 
characteristics  similar  to  those  of  a  train. 

Given  FRA's  authority,  one  follow-up 
question  is  whether  there  is  a  need  for 
certification  of  the  operators  of  these 
vehicles  as  a  general  matter.  To  a  great 
extent,  the  Working  Group's  opinion  is 
influenced  by  the  publication  of  the 
recently  enacted  Roadway  Worker 
Protection  rule.  61  Fed.  Reg.  65959  (Dec. 
16,  1996)  (codified  at  49  C.F.R.  214). 
The  Working  Group  members  recognize 


that  the  Roadway  Worker  Protection 
rule  requires  the  training  and 
qualification  in  on-track  safety  for 
operators  of  specialized  roadway 
maintenance  equipment.  Hence,  it 
would  be  dupUcative,  to  some  degree,  to 
require  that  these  operators  of 
specialized  roadway  maintenance 
equipment  also  be  certified  as 
locomotive  engineers. 

Between  1989  and  1993,  there  were 
188  injuries  and  five  (5)  fatalities  as  a 
result  of  workers  being  struck  by 
maintenance-of-way  (MOW)  equipment. 
A  review  of  accidents  in  which  roadway 
workers  were  struck  indicates  that 
roadway  workers  have  been  struck  by 
MOW  equipment  during  the 
performance  of  track  and  structures 
construction  and  maintenance 
performed  jointly  by  ground  employees 
and  heavy  on-track  machinery.  FRA 
expects  that  implementation  of  the 
Roadway  Worker  Protection  rule  will 
prevent  at  least  half  of  such  potential 
casualties.  The  prolrability  of  occurrence 
associated  with  the  remaining  casualties 
would  not  likely  be  affected  ^ 
requiring  exclusive  operation  by 
certified  locomotive  engineers.  Based 
upon  the  history  of  roadway  worker 
casualties,  virtually  all  of  these 
accidents  occur  at  low  speeds  where 
train  handling  is  not  an  issue. 

After  considering  training,  the 
Working  Group  concentrated  on 
categorizing  the  vehicles  into  two 
classes  of  service:  (1)  specialized 
rnedway  maintenance  equipment,  and 
(2)  dual  purpose  vehicles.  The  Working 
Group  could  not  document  an  accident 
history  or  any  other  reason  to  require 
certified  operators  of  specialized 
roadway  maintenance  equipment  when 
these  vehicles  are  used  "in  conjunction 
with  roadway  maintenance  and  related 
maintenance  of  way  functions, 
including  traveling  to  and  finm  the 
work  site."  §  240.104(a).  The  sole 
purpose  of  this  type  of  vehicle  is  to 
perform  its  intended  MOW  function. 

On  the  other  hand,  dual  purpose 
vehicles,  by  definition,  can  be  used  to 
perform  an  MOW  function  and  haul 
cars.  Thus,  the  need  to  have  certified 
operators  of  these  dual  purpose  vehicles 
is  genuine  where  the  vehicle  is 
operating  more  like  a  locomotive  than  a 
service  vehicle.  The  need  is  not  a 
imiversal  one  and  the  Working  Group 
did  not  see  a  need  for  a  dual  purpose 
vehicle  to  be  operated  by  a  certified 
locomotive  engineer  when  the  following 
conditions  are  met:  (1)  The  vehicle  is 
operated  in  conjunction  with  roadway 
maintenance  and  related  MOW 
functions;  (2)  the  vehicle's  movement  is 
being  conducted  "imder  the  authority  of 
rules  designated  by  the  railroad  for 
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maintenance  of  way  equipment  [and] 
under  the  direct  supervision  of  an 
employee  trained  and  qualified  in 
accordance  with  §214.353  of  this 
chapter,  which  provides  Exclusive 
Track  Clccupancy  for  the  roadway 
equipment  with  respect  to  trains;"  (3) 
the  person  operating  the  vehicle  has 
received  adequate  training  pursuant  to 
safety  laws  regulating  roadway  workers; 
and  (4)  the  vehicle  has  met  a  minimum 
standard  for  operative  air  brakes. 

None  of  the  Working  Group  members 
submitted  statistics  showing  that  when 
dual  purpose  vehicles  are  being  used  for 
maintenance  purposes  they  are  causing 
accidents  or  incidents  that  could  be 
prevented  by  requiring  that  such 
vehicles  be  operated  by  certified 
locomotive  engineers.  Meanwhile,  the 
Working  Group  did  identify  one 
potential  problem.  One  of  die  proposed 
conditions  for  a  non-certified 
locomotive  engineer  to  operate  a  dual 
purpose  vehicle  that  will  be  hauling 
cars  involves  a  requirement  that  "not 
less  than  85%  of  the  total  cars  designed 
for  air  brakes  shall  have  operative  air 
brakes."  §  240.104(b)(4).  The  Working 
Group's  intent  is  to  make  sure  that  when 
a  dual  purpose  vehicle  is  hauling  cars, 
to  or  from  a  work  site,  under  the 
direction  of  qualified  supervision,  and 
operated  by  a  trained  roadway  worker, 
the  air  brakes  on  the  consist  can  stop  the 
train  within  the  normal  stopping 
distance  for  that  equipment.  This 
requirement  addresses  safety  concerns 
raised  by  a  fatal  accident  involving  a 
burro  crane  hauling  cars  from  a  work 
site  on  November  5, 1996  which  did  not 
have  brake  pipe  hoses  connected 
between  the  locomotive  crane  and  the 
three  freight  cars  being  hauled. 

FRA  wants  to  be  clear  that  whenever 
a  dual  purpose  vehicle  is  hauling  cars 
in  a  train  movement,  regardless  of 
whether  the  train  is  traveling  to  or  from 
a  work  site,  it  must  comply  with  the 
safety  regulations  found  in  part  232  of 
this  chapter.  These  proposed  revisions 
to  part  240  are  not  intended  to  change 
this  requirement,  rather  the  proposed 
rule  is  merely  aimed  at  determining 
when  a  person  who  is  not  a  certified 
locomotive  engineer  is  able  to  operate  a 
train  under  certain  limited  conditions. 
That  is,  it  is  within  a  railroad's 
discretion  as  to  whether  a  locomotive 
engineer  or  other  person,  pursuant  to 
§^240.104(b)(4),  should  operate  a  dual 
purpose  vehicle  hauling  cars;  however, 
regardless  of  whether  the  operator  is  a 
certified  locomotive  engineer  or  not,  a 
railroad  is  required  to  operate,  inspect 
and  equip  all  trains  in  accordance  with 
the  requirements  regarding  power 
brakes  contained  in  part  232  of  this 
chapter.  Thus,  while  this  proposed  part 


240  exception  provides  railroads  with 
the  discretion  to  use  other  than  certified 
locomotive  engineers  imder  certain 
limited  circumstances,  the  railroads 
would  not  be  granted  an  exception  from 
complying  with  part  232  of  this  chapter. 

We  would  appreciate  comments  to 
learn  how  others  perceive  the  "85% 
rule"  found  in  §  240.104(b)(4).  FRA 
wishes  to  hear  whether  commenters 
believe  this  rule  is  necessary.  We  are 
also  interested  to  know  whether  it  is 
under-  or  over-inclusive.  One 
alternative  may  be  to  change  this 
paragraph  to  read  "any  person  who 
operates  a  dual  purpose  vehicle  which 
is:  (iv)  hauling  cars  and  which  dual 
purpose  vehicle  has  been  operated, 
inspected  and  equipped  in  accordance 
with  the  requirements  regarding  power 
brakes  contained  in  part  232  of  this 
chapter." 

One  of  the  components  of  the 
Working  Group's  consensus  involves 
how  to  address  the  treatment  of 
emerging  technologies  within  the 
regulatory  arena,  lliat  is,  manufacturers 
of  service  vehicles  indicate  that  the 
industry  is  requesting  equipment  that 
can  perform  a  specific  MOW  task  and 
haul  an  increasing  number  of  cars.  As 
these  vehicles  improve,  some  railroads 
may  decide  to  take  advantage  of  the 
vehicles'  ability  to  haul  cars — even  to 
the  exclusion  of  their  MOW  function. 
Without  a  regulatory  mechanism  to 
address  these  dual  purpose  vehicles. 
FRA  is  concerned  that  some  railroads 
might  seek  to  use  the  dual  purpose 
vehicle  as  a  functioning  locomotive  to 
avoid  the  expense  of  having  a  certified 
locomotive  engineer  at  the  controls. 
Some  Working  Group  members, 
including  FRA,  believe  that  such  a  use 
would  circumvent  the  legislative  intent 
behind  the  statute  requiring  the  rule  and 
add  an  unacceptable  safety  risk. 

B.  Qualifications  for  Designated 
Supervisors  of  Locomotive  Engineers 

The  role  of  the  £)esignated  Supervisor 
of  Locomotive  Engineers  (DSLE)  is 
critical  to  the  safety  success  of  this  rule. 
This  role  is  twofold.  One,  the  DSLE 
makes  the  final  determination  that  a 
locomotive  engineer  is  qualified  to 
safely  operate  a  train.  Two.  after  a 
person  is  certified,  a  DSLE  is 
responsible  for  quaUfying  engineers  on 
the  physical  characteristics  of  any 
additional  territories  the  engineer  will 
need  to  operate  over. 

Some  members  of  the  Working  Group, 
including  FRA.  are  concerned  with 
whether  the  current  qualifications  for 
DSLEs  are  too  lenient.  For  instance,  the 
rule  does  not  make  operational 
experience  a  prerequisite.  FRA  has 
noted  that  some  railroads  have  been 


seeking  to  establish  systems  in  their 
implementation  programs  that  do  not 
assure  that  supervisors  will  be 
experienced  individuals.  Moreover, 
since  implementation  of  the  original 
rule,  FRA  has  investigated  several 
instances  in  which  there  is  some 
evidence  that  railroads  designated 
persons  to  be  supervisors  who  have  only 
a  minimiun  amount  of  operational 
experience.  Although  FRA  is  able  to 
obtain  corrective  action  in  those 
instances  where  there  is  evidence  that 
less  than  fully  qualified  persons  are 
being  selected,  the  case-by-case 
approach  to  this  issue  is  not  the  most 
effective  way  to  resolve  the  matter. 

From  this  starting  position,  the 
Working  Group  considered  whether 
§240.105  should  be  amended  to  specify 
a  minimum  length  of  time  that  a  person 
must  serve  as  a  locomotive  engineer 
before  that  person  would  meet  the 
criteria  for  becoming  a  designated 
supervisor  of  locomotive  engineers.  For 
example,  one  possible  solution  is  to 
amend  §  240.105  so  that  it  includes  a 
requirement  that  all  designated 
supervisors  of  locomotive  engineers 
have  a  minimum  of  three  (3)  years  of 
experience  operating  locomotives.  In 
conjunction  with  this  proposal,  the 
Working  Group's  review  considered 
whether  a  minimum  number  of  houis 
actually  operating  a  train  each  year 
should  be  articulated.  One  advantage  of 
such  an  experience  requirement  might 
be  that  DSLE  candidates  would  benefit 
bom  real  world  experience.  In  fact, 
some  labor  and  management  Working 
Group  members  supported  a  minimum 
amount  of  experience  requirement  since 
they  believe  tbat  this  type  of  experience 
is  critical  to  the  development  of  an 
engineer's  knowledge  and  skill. 

Conversely,  other  Working  Group 
members  point  out  that  the  rule  should 
give  railroads  greater  discretion  since 
there  is  no  clear  safety  rationale  based 
on  accident  statistics  for  an  experience 
requirement.  These  Working  Group 
members  state  that  the  current  rule 
assures  that  persons  selected  to  be 
DSLEs  vnll  be  competent  since  it 
requires  that  candidates  for  supervisor 
must  be  certified  engineers.  It  also 
requires  that  candidates  demonstrate 
that  they  have  the  knowledge,  skill,  and 
ability  to  be  effective  supervisors  of 
engineers;  these  criteria  include  the 
capacity  to  effectively  test,  evaluate,  and 
prescribe  appropriate  remedial  action 
for  noted  deficiencies.  In  the  end.  the 
Working  Group  did  not  reach  a 
consensus  on  whether  FRA  should 
propose  an  experience  requirement. 

As  the  proposed  modifications  to 
§  240.105(b)(4)  reflect,  the  Working 
Group's  discussion  disclosed  that  an 
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underlying  concern  was  the  varying 
degree  to  which  supervisors  are  familiar 
with  the  physical  characteristics  of  the 
territories  in  which  they  work.  Given 
this  universal  concern,  the  Working 
Group  readily  agreed  to  a  compromise 
proposal  which  would  require  those 
persons  who  are  DSLEs  to  be  qualified 
on  the  physical  characteristics  of  the 
portion  of  the  railroad  on  which  they 
are  supervising.  As  specifically 
addressed  in  the  proposed  rule, 
railroads  are  required  to  address  how 
they  intend  to  implement  the 
quaHfication  of  their  DSLEs  on  physical 
characteristics  and  include  those 
procedures  in  their  certification 
programs. 

Tnis  compromise  addresses  similar 
safety  concerns  to  those  raised  by  the 
lack  of  operational  experience.  That  is, 
allegations  are  raised  that  some  DSLEs 
could  not  properly  supervise,  train,  or 
test  the  locomotive  engineers  they 
supervise  without  having  an  engineer's 
level  of  education  regarding  the  territory 
over  which  they  are  performing  these 
supervisory  duties.  This  might  be 
especially  true  when  a  supervisor  is 
transferred  from  a  relatively  flat/level 
territory  to  one  which  contains  steep 
grades.  [Steep  grade  territory  would 
require  a  greater  degree  of  train 
handling  ability.]  The  proposed  rule 
would  satisfy  the  concern  that,  at  a 
minimiun,  a  DSLE  who  changes 
territories  to  a  territory  presenting 
tougher  train  handling  challenges  would 
receive  an  engineer's  level  of  training  on 
the  physical  characteristics  of  the  new 
territory.  Furthermore,  FRA  notes  that 
§  240.127(b)  already  requires  that 
certified  locomotive  engineers  must 
have  "the  skills  to  safely  operate 
locomotives  and/or  trains,  including  the 
proper  application  of  the  railroad's  rules 
and  practices  for  the  safe  operation  of 
locomotives  or  trains,  in  the  most 
demanding  class  or  type  of  service  that 
the  person  will  be  permitted  to 
perform."  Since  it  is  presumed  that  a 
DSLE  in  a  territory  would  be  permitted 
to  perform  train  handling  service  in  that 
territory,  as  well  as  be  prepared  to  offer 
remedial  advice  for  noted  deficiencies 
in  the  skill  level  of  other  locomotive 
engineers,  a  DSLE  would  need  training 
that  is  commensvuate  with  the  difficulty 
of  that  territory. 

The  Working  Group's  discussions 
recognized  that  the  proposed 
requirement  for  DSLEs  to  be  qualified 
on  the  physical  characteristics  of 
territory  over  which  they  supervise  may 
conflict  with  other  findings  made  by  the 
Group.  Consequently,  the  Working 
Group  discussed  these  conflicts  and 
agreed  to  a  solution.  A  detailed 
discussion  of  this  concern  and  the 


proposed  solution  is  foimd  in  the 
secUon-by-section  analysis  relating  to 
§  240.127(c)(2). 

C.  Improving  the  Dispute  Resolution 
Procedures 

FRA  had  addressed  many  procedural 
issues  concerning  the  initial  regulation 
by  issuing  a  second  Interim  Final  Rule. 
60  FR  53133  (Oct.  12, 1995).  That 
Interim  Final  Rule  provided  improved 
procedures  for  the  conduct  of  hearings 
held  in  connection  with  certification  of 
the  locomotive  engineers  pursuant  to  49 
CFR  part  240.  It  clarified  the  standards 
for  initial  revocation  hearings  and 
provides  more  detailed  procedural  rules 
for  the  review  of  such  decisions  within 
FRA.  The  intention  of  this  interim 
measure  was  to  increase  the 
effectiveness  and  clarity  of  the 
provisions  involving  hearings 
conducted  in  connection  with  the 
locomotive  engineer  certification 
program.  From  FRA's  view,  the  1995 
interim  changes  have  been  successful  in 
achieving  their  intended  goals. 

Although  FRA  has  already 
implemented  this  Interim  Final  Rule  to 
improve  the  clarity  of  the  existing 
procedures,  the  agency  recognizes  that 
there  may  be  additional  procedures  that 
could  be  clarified  or  changed  that  would 
improve  the  dispute  resolution  process 
located  in  Subpart  E.  FRA  received  two 
(2)  comments  in  response  to  this  Interim 
Final  Rule,  and  both  comments  were 
distributed  to  the  Working  Group  for  its 
consideration.  One  commenter,  the 
AAR,  is  a  member  of  the  Working 
Group.  In  summary,  the  AAR  had  two 
concerns.  One,  AAR  stated  that  by 
modifying  the  penalty  schedule  in 
Appendix  A,  FRA  has  made  railroads 
Uable  for  civil  penalties  for  engineer 
conduct;  "this  would  significantly  affect 
and  alter  the  rights  of  the  railroads." 
FRA  disagrees  that  the  changes  made  to 
the  penalty  schedule  make  railroads 
liable  for  engineer  conduct;  instead, 
FRA's  position  is  that  the  penalty 
schedule  needed  to  accurately  reflect 
the  existing  rule  so  that  it  would  be 
clear  that  railroads  would  be  held 
responsible  for  their  ov«i  conduct  when 
requiring  an  engineer  to  exceed 
certificate  limitations.  §  240.305(c). 
Two.  die  AAR  also  stated  that  "FRA  is 
incorrect  in  concluding  that  permitting 
notice  and  comment  *  *  *.  is  'contrary 
to  the  pubUc  interest.' "  In  hindsight, 
FRA  stands  by  its  reasoning  on  the 
denial  of  notice  and  comment  for  the 
same  reasons  that  were  originally 
provided.  That  is, 

A  number  of  these  changes  are  critical  to 
the  effective  implementation  of  these  rules 
and  the  delay  that  notice  and  comment 
would  cause  would  be  contrary  to  the  public 


interest  in  railroad  safety.  The  beginning  of 
a  new  fiscal  year  on  October  1, 1995, 
provides  some  urgency  because  budgetary 
constraints  will  require  the  use  of  internal 
hearing  officers  on  all  but  emergency  matters 
at  the  conclusion  of  Fiscal  Year  1995. 
Moreover,  the  orderly  implementation  of  part 
240  requires  prompt  revision  of  its  hearing 
procedures. 

60  FR  53133.  53135-36  (Oct.  12. 1995). 

The  other  commenter  was  a 
concerned  citizen  who  identifies 
himself  as  a  consultant  to  the  BLE  and 
as  someone  who  "has  participated  in 
the  handling  of  over  two  dozen  Petitions 
for  Review  to  FRA's  Locomotive 
Engineer  Review  Board  •  *  *  [and)  has 
served  as  a  consultant  or  a 
representative  in  four  administrative 
hearing  cases."  This  commenter  was 
concerned  that  by  eUminating  any 
reference  suggesting  that  an  appellate 
review  of  the  Locomotive  Engineer 
Review  Board's  (LERB]  decision  or  a 
railroad's  hearing  was  intended  to  occur 
at  the  administrative  proceeding  stage, 
"the  amended  rule  (would)  *  •  • 
provide  a  disincentive  for  railroads  to 
accord  a  locomotive  engineer,  facing 
potential  revocation,  due  process." 
Furthermore,  this  citizen  was  concerned 
that  "the  amended  rule  would 
essentially  render  the  LERB  impotent  as 
an  arbiter  in  certification  disputes." 

In  response  to  these  comments' and 
the  agency's  attempt  to  revisit  the  whole 
issue,  FRA  raised  seven  (7)  options  for 
consideration  in  the  "Issues  Paper" 
presented  to  the  Committee  and  the 
Working  Group.  In  addressing  this 
issue,  the  Working  Group  formed  a  Task 
Force  consisting  of  a  some  interested 
Group  members  to  explore  different 
options.  After  exploring  the  alternatives, 
the  Working  Group  accepted  the  Task 
Force  recommendations  that  the  current 
system  is  the  best  choice,  assuming  that 
the  petitions  to  the  LERB  and  the 
requests  for  administrative  proceedings 
are  handled  promptly. 

D.  Revisiting  the  Standards  for  Hearing 
and  Vision 

Since  FRA  has  not  modified  the 
standards  for  hearing  and  visual  acuity 
since  publishing  the  final  rule  in  1991, 
FRA  suggests  that  sufficient  time  has 
passed  to  evaluate  the  effectiveness  of 
this  rule  and  determine  whether  any 
modifications  are  necessary.  For 
instance,  several  commenters  to  the 
1989  proposed  rule  raised  concerns  that— 
were  addressed  in  the  preamble  to  the 
final  rule.  56  FR  28228.  28235-36  (June 
19, 1991).  Based  on  these  comments, 
FRA  made  changes  to  the  standards  to 
allow  railroads  to  use  some  discretion  to 
permit  individualized  assessments  of 
acuity  and  allow  greater  freedom  in 
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selecting  ways  to  accomplish  FRA's 
goals.  Meanwhile.  FRA  rejected 
comments  that  suggested  different 
acuity  standards  would  be  better  or  that 
no  action  on  this  subject  was  necessary 
because  of  existing  railroad  practices. 

When  FRA  suggested  that  the 
Committee  and  the  Working  Group 
review  these  standards,  the  agency  was 
aware  of  only  a  handful  of  people 
dissatisfied  with  the  rule.  This 
dissatisfaction  received  the  following 
mention  in  FRA's  "Issues  Paper" 
presented  to  the  RSAC: 

Meanwhile,  FRA  is  aware  of  at  least  two 
or  three  persons  who  were  dissatisfied  with 
the  way  in  which  the  rule  was  enforced  to 
their  detriment.  In  addition,  FRA  is  aware  of 
at  least  one  instance  in  which  an  engineer 
was  denied  certification  by  one  railroad  due 
to  the  inability  to  recognize  and  distinguish 
between  the  colors  of  signals  and  yet  was 
certified  by  another  railroad. 

Subsequent  to  the  submission  of  this 
issue  to  the  Working  Group,  the 
National  Transportation  Safety  Board 
(NTSB)  issued  a  report  determining  that 
a  fatal  train  accident  was  caused  by  a 
train  engineer's  inability  to  perceive  a 
red  block  signal.  The  following  is  a 
portion  of  the  executive  simunary  taken 
firom  the  NTSB's  Raihxiad  Accident 
Report — Near  Head-On  Collision  and 
Derailment  of  Two  New  Jersey  Transit 
Commuter  Trains  near  Secaucus,  New 
Jersey,  February  9, 1996  (NTSB/RAR- 
97/01): 

On  February  9, 1996,  about  8:40  a.m.. 
eastbound  New  Jersey  Transit  (NJT) 
commuter  train  12S4  collided  nearly  bead-on 
with  westbound  NJT  commuter  train  1107 
near  Secaucus,  New  Jersey.  About  400 
passengers  were  on  the  two  trains.  The 
engineers  on  both  trains  and  one  passenger 
riding  on  train  1254  were  killed  in  the 
coUision. 

The  National  Transportation  Safety  Board 
determines  that  the  probable  cause  of  NJT 
train  1254  proceeding  through  a  stop 
indication  and  striking  another  NJT 
commuter  train  was  the  failure  of  the  train 
1254  engineer  to  perceive  correctly  a  red 
signal  aspect  because  of  his  diabetic  eye 
disease  and  resulting  color  vision  deficiency, 
which  he  failed  to  report  to  New  Jersey 
Transit  during  annual  medical  examinations. 
Contributing  to  the  accident  was  the  contract 
physician's  use  of  an  eye  examination  not 
intended  to  measure  color  discrimination. 

As  a  result  of  its  investigation,  the 
NTSB  made  two  (2)  recommendations  to 
FRA.  The  first  recommendation  is 
numbered  R-97-1  and  recommends  that 
FRA: 

Irlevise  the  current  color  vision  testing 
requirements  for  locomotive  engineers  to 
specify,  based  on  expert  guidance,  the  test  to 
be  used,  testing  procedures,  scoring  criteria, 
and  qualification  standards. 


The  second  recommendation  is 
numbered  R-97-2  and  recommends  that 
FRA: 

[riequire  as  a  condition  of  certification  that 
no  person  may  act  as  an  engineer  with  a 
known  medical  deficiency,  or  increase  of  a 
known  medical  deficiency,  that  would  make 
that  person  unable  to  meet  medical 
certification  requirements. 

An  NTSB  representative  met  with  the 
Working  Group  and  presented  these 
recommendations  and  the  NTSB's 
report  upon  which  the 
recommendations  art  based. 

Upon  receipt  of  the  NTSB's 
recommendations,  a  task  force 
consisting  of  Working  Group  members 
representing  a  cross-section  of  the 
Group  was  formed  to  address  the 
NTSB's  recommendations.  The  task 
force's  efforts  were  initially  impeded 
because  none  of  the  task  force  members 
had  the  medical  expertise  necessary  to 
make  an  informed  decision.  In  order  to 
address  NTSB  recommendation  R-97-1 
effectively,  the  task  force  relied  heavily 
on  the  resources  of  one  Working  Group 
member,  the  AAR.  The  task  force 
scheduled  a  meeting  after  securing 
medical  opinions  from  those  currently 
administering  the  regulation  and 
arranging  for  other  medical  e}q>erts  to 
attend  that  meeting.  That  task  force 
meeting  proved  to  be  productive, 
especially  due  to  the  participation  of 
medical  officers  from  the  major 
railroads,  the  Federal  Aviation 
Administration  (FAA),  and  the  NTSB. 
Although  these  medical  officers  could 
not  vote  on  the  proposals,  their  counsel 
was  greatly  appreciated  and  carried 
great  weight.  'The  information  obtained 
during  these  contacts  was  used  to 
formulate  changes  both  to  §  240.121  and 
formed  the  basis  for  the  proposed 
addition  of  Appendix  F.  The  details  of 
the  task  force  recommendations,  which 
FRA  adopted,  can  be  found  in  the 
proposed  amendments  to  paragraphs 
(b),  (c)(3),  and  (e)  and  which  address 
NTSB  recommendation  R-97-1. 

In  working  through  possible 
responses  to  the  concern  identified  by 
NTSB  recommendation  R-97-2,  the 
Working  Group  considered  two  possible 
alternative  amendments  that  could  work 
together  with  the  change  being  proposed 
in  this  notice;  however,  in  the  end,  the 
Working  Group  decided  not  to  include 
these  alternative  amendments  as  part  of 
the  proposed  rule.  One  of  the  failed 
amendments  was  a  self  estoppel  or 
disbarment  requirement  that  would 
obligate  the  engineer  to  avoid  service  as 
an  engineer  if  that  person  knew  or  had 
reason  to  know  of  any  medical 
condition  that  would  make  that  person 
unable  to  operate  a  locomotive  in  a  safe 


manner.  Similarly,  a  self  reporting 
scheme  was  considered.  The  reporting 
obligation  would  have  been  triggered 
whenever  the  engineer  develops  a 
medical  condition  that  could  reasonably 
be  expected  to  adversely  affect  his  or 
her  ability  to  comply  with  this  part  or 
detects  a  significant  change  in  the 
severity  of  such  a  known  medical 
condition.  The  engineer  would  have 
been  required  to  report  the  new  medical 
condition  or  the  change  in  a  known 
medical  condition  to  the  employing 
railroad's  medical  examiner  along  with 
a  duty  to  take  appropriate  tests  (such  as 
those  set  forth  in  Appendix  F)  as  the 
medical  examiner  may  have  reouired. 

After  serious  consideration,  tne 
Working  Group  considered  these 
proposed  alternatives  to  be  flawed  and 
generally  were  too  vague  to  be  fairly 
enforced.  They  do  not  give  the 
individual  engineer  adequate  notice  of 
the  types  of  medical  condition  that 
would  require  reporting  and  declining 
to  operate  a  train.  Reasonable  people' 
can  and  do  differ  concerning  whether  a 
given  condition  of  a  given  severity 
would  make  it  unsafe  to  operate  a  train. 
Since  FRA  has  not  been  able  to  either 
(1)  demonstrate  that  accidents  or 
fatalities  are  occurring  because 
engineers  with  particular  serious 
medical  conditions  are  operating  trains, 
or  (2)  define  with  any  particularity  the 
medical  conditions  about  which  we  are 
concerned,  it  would  be  unreasonable  to 
require  locomotive  engineers  to  make 
subjective  medical  judgments  that  may 
disqualify  them  from  eamine  a  living. 

Despite  running  into  the  above 
explained  roadblock,  the  Working 
Group  agreed  that  the  factual  basis  for 
NTSB's  recommendations  contained 
reasons  for  concern.  The  Group  then  set 
out  on  a  different  tack.  The  premise  of 
this  new  approach  was  to  find  an 
objective  way  to  measure  a  deteriorating 
medical  condition  serious  enough  to 
require  a  locomotive  engineer  take 
affirmative  action  and  notify  the 
railroad.  The  duty  to  notify  the  railroad 
was  narrowed  to  include  only  medical 
conditions  affecting  vision  and  hearing 
since  those  were  the  only  medical 
criteria  for  certification.  The  Working 
Group's  consensus  on  this  issue  is 
found  in  proposed  §  240.121(f).  As 
noted  above,  additional  background 
information  on  the  specifics  of  these 
proposals  can  be  found  in  the  section- 
by  section  analysis. 

No  parallel  concerns  have  been  raised 
concerning  hearing  acuity  and  its  testing 
procedures.  However,  the  Working 
Group  considered  whether  changes 
were  necessary  to  update  the  hearing 
requirements.  Based  on  the  advice  of  the 
medical  experts  attending  the  task  force 
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meeting,  it  was  determined  that  no 
recommendations  for  change  were 
necessary. 

FRA  notes  that  it  has  taken  the 
interim  action  of  publishing  a  Safety 
Advisory  that  is  based  on  RSAC 
recommendations  made  on  May  14.  See 
63  FR  29297  (May  28, 1998).  Safety 
Advisory  98-1  addresses  the  vision 
standards  of  certified  locomotive 
engineers  in  order  to  reduce  the  risk  of 
accidents  arising  from  engineers  having 
impaired  vision.  We  firmly  believe  that 
the  RSAC  recommendations  reflect  the 
current  best  thinking  of  the  regulated 
community  and  that  broad  sharing  of 
such  information  can  be  of  assistance  to 
medical  examiners  who  are  responsible 
for  administering  the  existing 
regulation. 

E.  Reviewing  the  Requirements  for 
Consideration  of  Unsafe  Conduct  as  a 
Motor  Vehicle  Operator 

Some  Working  Group  members  raised 
the  issue  of  whether  the  proposed  rule 
should  modify  or  eliminate  the 
consideration  of  unsafe  conduct  as  a 
motor  vehicle  operator,  as  would  be 
foimd  in  the  National  Driver  Register 
(NDR)  and  individual  state  motor 
vehicle  department  records.  Those 
requirements  originate  from  the  statute 
requiring  the  licensing  or  certification  of 
locomotive  operators.  See  Statutory 
Backgroimd  section,  supra.  FRA  went  to 
great  lengths  to  explain  the  procedures 
for  obtaining  and  evaluating  motor 
vehicle  driving  record  data  in 
Appendices  C  and  D  to  Part  240. 

Some  Working  Group  members 
wanted  to  eliminate  motor  vehicle  data 
requests  from  the  rule.  The  reasons  for 
doing  so  are  diverse.  One  issue  is 
whether  the  motor  vehicle  data  are 
useful  as  a  predictor  of  railroad 
employment  conduct.  The  experience  of 
some  Working  Group  members  is  that 
the  data  are  useful  in  such  a  small 
percentage  of  cases  that  the  costs  far 
exceed  the  benefits.  In  addition,  some 
Working  Group  members  believe  the 
process  is  an  unnecessary  invasion  of  a 
person's  privacy.  Meanwhile,  the 
process  of  requesting  the  data  can  be 
frustratingly  time  consuming  and 
unreliable. 

Although  FRA  is  empathic  to  the 
concerns  raised  by  some  Working  Group 
members,  the  agency  believes  that 
eliminating  the  regulatory  provisions 
concerning  the  review  of  motor  vehicle 
data  would  be  contrary  to  the  plain 
meaning  and  intent  of  the  statute.  After 
further  review,  the  Working  Group 
members  agree  that  eUmination  of  this 
data  review  is  not  possible  given  the 
statutory  requirements.  FurUier.  the 
Working  Group  members  recognized 


that  the  need  to  identify  potential 
substance  abuse  disorders  was  a 
primary  motivator  for  the  creation  of 
these  regulations.  Based  on  these 
determinations,  some  Working  Group 
members  declared  their  intent  to  work 
towards  requesting  a  statutory  change. 

Since  the  Working  Group  resigned 
itself  to  the  feet  that  elimination  of  the 
review  of  motor  vehicle  driving  data 
was  outside  the  Group's  authority,  the 
Group  focused  on  identifying  problems 
with  the  current  system  and  whether  the 
regulation  could  be  modified  to  resolve 
any  of  those  problems.  Some  Group 
members  noted  that  it  is  difficiilt  to 
comply  with  the  procedures  for 
requesting  motor  vehicle  checks.  In 
particular,  they  mentioned  that  these 
checks  require:  (1)  A  notarized  signed 
release  from  the  person;  (2)  handling  by 
mail  only;  and  (3)  a  separate  request  to 
the  State  in  which  the  person  has  a 
valid  motor  vehicle  license.  In  some 
Working  Group  members'  experiences, 
responses  from  the  States  and  the  NDR 
could  take  anywhere  from  two  (2)  weeks 
to  several  months.  Occasionally, 
responses  have  been  lost  or  claimed  not 
to  have  been  received.  These  are  serious 
concerns  because  any  delay  in  receiving 
information  on  potential  substance 
abuse  problems  could  effect  safety. 

Some  Working  Group  members 
expressed  unhappiness  regarding  the 
type  and  accuracy  of  the  data  received 
from  the  States  and  the  NDR.  It  was 
noted  that  data  received  from  the  NDR 
on  an  individual  person  only  advises  of 
a  probable  match  for  that  engineer  in  a 
particular  State  which  may  have 
information  on  traffic  violations.  The 
data  do  not  contain  specific  information 
on  what  type  of  traffic  violation(s)  are 
contained  on  the  state  record.  The 
person  or  the  railroad  must  make  a 
separate  request  to  that  State  to  receive 
specific  information  on  any  violations. 
Mismatches  often  occur  or  after 
requesting  additional  State  records  the 
information  indicates  other  than  alcohol 
or  drug  related  ofiienses. 

The  railroad  Working  Group  members 
set  goals  of  achieving  (1)  "one  stop 
shopping"  for  both  NDR  and  State 
motor  vehicle  data,  (2)  simplified 
request  procedures,  and  (3)  accurate 
data.  The  other  Working  Group 
members  agree  that  these  are  reasonable 
requests  but  that  this  Group  does  not 
have  the  authority  to  resolve  them.  In 
order  to  achieve  these  goals,  individual 
companies,  unions  and  associations 
plan  to  contact  the  National  Highway 
Traffic  Safety  Administration  to  discuss 
what  possible  improvements  can  be 
accompUshed  and  FRA  has  offered  its 
assistance  on  these  matters. 


In  an  attempt  to  ease  the 
administrative  burden  posed  by 
complying  with  FRA's  current 
regulations  concerning  motor  vehicle 
data,  the  Working  Group  suggested 
some  amendments  which  FRA  is 
proposing  in  this  notice.  In 
§§  240.111(a)  and  (h).  the  proposal 
would  provide  366  days,  as  opposed  to 
the  current  180  days,  for  the  individual 
to  furnish  data  on  prior  safety  conduct 
as  a  motor  vehicle  operator.  This  greater 
time  period  should  allow  for  lost  or 
missing  requests  to  be  found  or  resent. 
It  will  also  provide  greater  leeway  in 
straightening  out  potential 
misinformation. 

Further,  a^iew  §240.111(1)  is 
proposed  to  make  sure  that  railroads 
receive  timely  information  regarding 
offenses  involving  prohibitions  on  the 
operation  of  a  motor  vehicle  while 
under  the  influence  or  impaired  by 
fdcohol  or  a  controlled  substance.  This 
proposal  addresses  the  concern  that  by 
increasing  the  periods  in  which 
individuals  have  a  duty  to  furnish  this 
information  will  not  affect  the 
timeliness  of  the  information  received. 
The  specifics  of  how  this  proposal 
would  work  can  be  found  in  the  section- 
by-section  analysis. 

F.  Addressing  Safety  Assurance  and 
Compliance  

One  of  the  principles  of  the  current 
rule  is  that  locomotive  engineers  should 
comply  with  certain  basic  railroad  rules 
and  practices  for  the  safe  operation  of 
trains  or  risk  having  their  certification 
revoked.  The  rule  provides  for  persons 
who  hold  certificates  to  be  held 
accountable  for  their  improper  conduct. 
The  reason  for  holding  people 
accountable  for  operational  misconduct 
serves  one  of  the  principal  objectives  of 
this  regulation;  that  is,  by  revoking  the 
certificates  of  locomotive  engineers  who 
fail  to  abide  by  safe  rules  and  practices, 
the  implementation  of  the  rule  is 
instrumental  in  reducing  the  potential 
for  future  train  accidents. 

FRA  recommended  that  the  Working 
Group  consider  the  following  five 
general  issues:  (1)  the  degree  of 
discretion  accorded  railroads  in 
responding  to  individual  incidents;  (2) 
the  criteria  for  the  types  of  operational 
misconduct  events  that  can  trigger 
revocation  of  a  certificate;  (3)  the 
severity  of  the  consequences  for 
engaging  in  operational  misconduct;  (4) 
the  value  of  decertification  for 
violations  that  occur  during  operational 
tests  required  pursuant  to  §  240.303;  and 
(5)  the  effectiveness  of  FRA's  direct 
control  over  operational  misconduct. 

].  Clarifying  Railroad  Disoretion.  Prior 
to  the  effective  date  of  the  1991  final 
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rule,  railroads  regularly  applied  varying 
amounts  of  discretion  concerning 
technical  instances  of  noncompliance, 
i.e.,  conduct  that  does  not  comply 
exactly  with  an  operating  rule  but  is 
unlikely  to  cause  any  type  of  accident. 
The  application  of  this  discretion  was 
often  the  result  of  informal  procedures 
with  labor  organizations  representing 
locomotive  engineers.  Since  the 
effective  date  of  this  regulation,  FRA  has 
received  numerous  inquiries  as  to 
whether  or  not  such  discretion  is 
permitted  by  the  regulation  for  technical 
instances  of  noncompliance  with  the 
decertifiable  events  specified  in 
§  240.117(e). 

Section  240.307(b)(1)  provides  that  it 
is  mandatory  for  a  railroad  to  suspend 
a  person's  certificate  when  the  railroad 
is  in  receipt  of  reUable  information 
indicating  that  the  person  is  no  longer 
qualified.  FRA's  purpose  in 
promulgating  the  rule  with  this 
mandatory  language  was  to  eUminate 
railroad  discretion,  thereby  creating 
uniform  enforcement  throughout  the 
industry.  By  eliminating  railroad 
discretion  for  non-compliance  of  certain 
serious  operating  rules.  FRA  was  trying 
to  avoid  uneven  enforcement  due  to 
favoritism,  whether  it  be  from  railroad 
supervisors  or  labor  organizations.  In 
addition,  the  elimination  of  discretirai 
prevents  railroads  and  labor 
organizations  from  loosely  complying 
with  safety  laws  in  return  for  some 
economic  benefit.  Thus,  FRA's  goal  was 
for  all  locomotive  engineers  to  be 
subject  to  the  same  decertification 
events  regardless  of  which  railroad 
employed  them. 

In  addition,  FRA's  intent  was  that  the 
decertifiable  events  specified  in 
§  240.117(e)  eirticulate  serious  instances 
of  non-compUance,  i.e..  misconduct  of 
the  type  that  has  caused  or  is  likely  to 
cause  accidents.  If  technical  instances  of 
non-compliance  are  occurring  which  fit 
the  definitions  of  the  decertifiable 
events  specified  in  §  240.117(e)  then  the 
problem  may  be  that  these  events  are 
defined  too  broadly.  If  that  is  so,  the 
solution  may  be  to  further  refine  these 
decertifiable  events  rather  than  give 
railroads  some  kind  of  limited 
enforcement  discretion. 

FRA  hypothesizes  that  if  there  is 
perceived  uneven  enforcement  among 
the  railroads  due  to  uneven  use  of 
discretion,  it  may  be  due  to  the  fact  that 
some  railroads  have  not  thoroughly 
considered  the  regulatory  language  in 
§  240.307.  For  example,  some  railroads 
may  consider  revocation  due  to  the 
occurrence  of  an  operational 
misconduct  event,  but  decide  against 
holding  a  §  240.307  hearing  because  the 
engineer's  actions  are  deemed 


defensible.  The  railroad  might  want  to 
note  the  incident  and  the  railroad's 
reasons  for  not  taking  further 
enforcement  action  in  the  engineer's  file 
so  as  to  provide  a  record  in  defense  of 
a  civil  money  penalty  by  the  agency  for 
failure  to  withdraw  a  person  from 
service.  See  §  240.307(a).  Other  railroads 
may  consistently  hold  revocation 
hearings  and  believe  that  they  must 
revoke  the  engineer's  certificate  if  there 
is  a  violation  of  §  240.117(e)  regardless 
of  the  mitigating  factors  or  defenses. 
Hence,  a  question  arises  as  to  whether 
there  is  suitable  railroad  discretion 
already  built  into  the  rule  which  is 
either  under  or  over-utilized  by  different 
railroads. 

Based  on  their  consideration  of  the 
above  information  in  FRA's  "Issues 
Paper,"  the  Working  Group  discussed 
the  pros  and  cons  of  each  option.  In 
doing  so.  they  reached  several 
conclusions  about  this  subject.  One 
conclusion  is  that  uniform  enforcement 
of  the  rule  is  an  important  goal;  hence, 
unbridled  railroad  discretion  would  not 
be  in  accord  with  the  intent  of  the  rule. 
A  second  conclusion  is  that,  under 
limited  and  specified  circumstances, 
railroads  must  consider  certain 
mitigating  factors  as  complete  defenses 
to  an  alleged  violation.  The  Working 
Group  decided  that  one  of  FRA's 
interpretations  should  be  made  an 
explicit  part  of  the  rule  since  it  was 
clear  that  some  railroads  did  not 
understand  FRA's  position  on  the 
subject.  That  is.  certification  should  not 
be  revoked  if  an  intervening  cause 
prevents  or  materially  impairs  a 
person's  ability  to  comply  with  the 
regulation.  §  240.307(i)(l).  A  third 
conclusion  that  the  Working  Group 
recommends  is  that  those  violations  of 
§§  240.117(e)(1)  through  (e)(5)  that  are 
of  a  minimal  nature  and  had  no  direct 
effect  on  rail  safety  should  not  give 
cause  to  revoke  a  person's  certificate. 
The  defenses  raised  in  the  second  and 
third  conclusions  are  discussed  in 
further  detail  within  the  section-by- 
section  analysis. 

In  order  to  ensure  the  proper 
application  of  railroad  decisions  to  forgo 
revocation  based  on  a  defense,  the 
proposal  would  require  a  railroad  to 
maintain  a  record  of  such  decisions. 
§  240.307(j).  FRA  could  use  such 
records  for  safety  assurance  and 
compliance  purposes.  The  main 
purposes  for  reviewing  such  records  are 
to  ensure  (1)  that  decisions  are  made 
based  on  the  intent  of  the  rule  and  (2) 
that  the  rule  is  fairly  applied.  The 
fairness  requirement  involves  FRA 
checking  that  railroads  uniformly  apply 
the  rule  so  that  persons  similarly 
situated  are  similarly  treated. 


In  order  to  achieve  consensus,  the 
Working  Group  needed  to  address  how 
to  allay  the  railroad  representatives' 
fears  that  FRA  could  impose  civil 
penalties,  or  take  other  enforcement 
action^if  FRA  judges  a  railroad  to  have 
misapplied  these  proposed  defenses. 
Some  Working  Group  members 
representing  railroads  stated  that  these 
proposed  concepts  are  complex  and 
would  be  applied  mainly  by  non- 
lawyers.  Meanwhile,  FRA  expressed  the 
need  for  some  enforcement  control, 
otherwise  the  rule  might  be  so 
ambiguous  as  to  lead  to  the  unwanted 
imbridled  discretion.  The  Working 
Group  struck  a  balance  by  suggesting 
that  FRA  should  not  take  enforcement 
action  for  situations  in  which  the 
railroad  makes  a  good  faith 
determination  after  a  reasonable 
inquiry.  FRA  proposes  to  incorporate 
that  approach  in  §  240.307(k). 

2.  Fine  tuning  the  types  of  operational 
misconduct  events  that  can  trigger 
revocation.  FRA  has  already  modified 
the  operational  misconduct  events  listed 
in  §  240.117(e)  once  since  the  final  rule 
was  promulgated.  That  modification  is 
contained  in  the  first  interim  final  rule 
published  on  April  9, 1993.  FRA's 
changes  were  necessary  to  prevent 
persons  from  having  their  certification 
revoked  for  certain  types  of  incidents 
considered  too  minor  to  warrant 
decertification. 

Despite  these  modifications,  FRA  is 
aware  that  some  members  of  the 
industry  are  unhappy  with  the  types  of 
events  diat  trigger  revocation.  In  most 
instances,  the  complaints  are  the  result 
of  beliefs  that  the  §  240.117(e)  cardinal 
safety  rules  are  either  ambiguous  or  too 
broad.  The  Working  Group's  review  of 
these  cardinal  safety  rules  suggests  that 
changes  are  necessary. 

In  summary,  the  Working  Group 
consensus  largely  advocates  adopting 
previously  published  interpretations 
made  by  FRA  in  a  safety  advisory 
distributed  to  leaders  in  the  industry 
known  as  FRA  Safety  Advisory— 96-02. 
The  Group's  consensus  is  reflected  in 
the  proposed  modifications  to 
§  240.117(e)(1),  (2).  (4)  and  (5). 

The  one  proposed  change  that  is  not 
derived  from  a  previously  articulated 
FRA  interpretation  involves  a 
modification  to  the  cardinal  rule 
delineating  speeding  violations.  The 
changes  to  §  240.117(e)(2)  propose  the 
elimination  of  the  phrase  "or  by  more 
than  one  half  of  the  authorized  speed, 
whichever  is  less."  and  would  add  a 
sentence  to  include  violations  of 
restricted  speed  under  certain 
conditions.  Hence,  the  result  is  that 
revocation  would  no  longer  be 
warranted  for  low  speed  violations  that 
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occur  when  a  person  is  not  required  to 
operate  at  restricted  speed.  For  example, 
a  person  would  no  longer  risk  certificate 
revocation  if  the  train  the  person  is 
operating  is  traveling  at  16  to  19  miles 
per  hova  (mph)  when  the  maximum  . 
authorized  speed  is  10  mph,  and  the 
person  is  not  required  to  be  able  to  stop 
the  train  within  one-half  the  person's 
range  of  vision. 

The  Working  Group's  decision  in 
making  the  proposal  to  eliininate  low 
speed  violations  from  the  Ust  of 
operational  misconduct  events  is  based 
on  their  own  experiences  applying  the 
rule.  For  instance,  the  Group  discussed 
the  difficulties  in  precision  handling  at 
low  speeds,  especially  if  the  locomotive 
or  train  encounters  any  measurable 
grade.  Another  basis  for  proposing  the 
elimination  of  this  type  of  speeding 
violation  concerns  the  admitted 
inacauacies  of  the  speed  indicators. 
This  issue  is  also  one  of  fairness  to  the 
individual.  That  is,  it  does  not  seem  fair 
to  hold  a  person  accountable  for 
operating  at  16  mph,  when  the 
maximimi  authorized  speed  is  ten  (10) 
mph,  and  the  regulations  only  require 
speed  indicators  operating  at  speeds 
between  10  to  30  mph  to  be  acciirate 
within  plus  or  minus  3  mph.  (See 
§  229.117).  Also,  a  locomotive  used  as  a 
controlling  locomotive  at  speeds  below 
20  mph  is  not  required  to  be  equipped 
with  a  speed  indicator. 

In  addition,  the  data  do  not  support 
a  need  to  continue  revoking  certificates 
for  low  speed  violations  that  occur 
where  restricted  speed  is  not  an  issue. 
Between  1991  and  1996,  29  accidents, 
resulting  in  three  (3)  injuries,  occurred 
due  to  excessive  speed  between  16  and 
19  mph.  Sixteen  of  these  accidents 
involved  a  violation  of  restricted  speed 
and  would  remain  decertifiable  events 
imder  the  proposal.  Thirteen  of  these 
accidents  were  due  to  excessive  speed, 
but  would  no  longer  be  decertifiable 
events  imder  the  proposal.  It  is 
important  to  note  that  none  of  the  latter 
group  of  accidents  resulted  in  any 
injiuies.  Many  of  these  accidents  were 
due  to  harmonic  rock  which  usually 
occurs  between  15  and  20  mph.  In 
general,  accidents  which  occur  at  such 
low  speeds  do  not  result  in  casualties. 
Railroads  would  retain  their  right  to 
take  disciplinary  action  in  such 
situations  pursuant  to  §  240.5(d). 
Furthermore,  it  would  be  imfair  to  apply 
to  these  engineers  the  harsh  Federal 
penalty  that  is  designed  for  a  more 
serious  offense,  sudi  as  exceeding  the 
maximum  authorized  speed  by  more 
than  10  mph. 

3.  Adjusting  the  severity  of  the 
consequences  for  engaging  in 
operational  misconduct.  Individuals 


who  engage  in  operational  misconduct 
of  the  type  proscribed  in  this  rule  are 
acting  in  ways  that  routinely  cause  a 
significant  number  of  train  accidents. 
Denying  certificates  to  those  who  engage 
in  such  conduct  both  reduces  the  risk 
that  such  individuals  will  repeatedly 
engage  in  such  operational  misconduct 
and  serves  to  inspire  others  to  carefully 
adhere  to  these  critical  safety  rules.  Both 
factors  are  intended  to  help  prevent 
possible  future  accidents  attributable  in 
whole  or  in  part  to  lack  of  routine 
vigilance  concerning  adherence  to 
critical  safety  rules  by  locomotive 
engineers. 

Although  FRA's  position  is  that  the 
current  system  of  revocation  for 
operational  misconduct  is  effective, 
FRA  wants  to  consider  whether  other 
methods  would  be  equally  or  more 
effective.  The  consequences  for 
operational  misconduct  are  foimd  in 
§§  240.117(g)  and  (h).  Some  labor 
Working  Group  members  requested  that 
the  Group  explore  how  additional 
training  of  some  sort,  in  addition  to  or 
as  a  substitute  for  a  revocation  period, 
may  be  considered  a  suitable 
alternative.  FRA  expressed  the  concern 
that  non-punitive  alternatives  could 
result  in  some  engineers  taking  a  more 
cavalier  attitude  towards  compliance 
with  the  regulation.  One  Working  Group 
member  commented  that  the  status  quo 
should  be  maintained  since  most 
locomotive  engineers  now  know  and 
accept  the  consequences  of  violations. 

Initially,  some  Working  Group 
members  proposed  that  for  a  single 
incident  of  operational  misconduct,  a 
person  should  receive  training  only,  i.e., 
no  revocation  period  would  be  imposed. 
Some  railroad  Working  Group  members 
objected  to  this  proposal  for  two  basic 
reasons.  One,  mandating  training  would 
impose  a  financial  burden  on  a  railroad. 
Second,  in  at  least  some  situations, 
additional  training  would  be 
imnecessary.  For  example,  if  a  person 
was  recently  trained  or  willfully 
violated  a  rule,  it  might  be  finiUess  to 
train  them  again.  Furthermore,  training 
alone  for  a  willful  offender  would  not 
serve  to  deter  future  conduct. 

The  Working  Group  did  not  deeply 
explore  radical  changes  to  the  current 
rule.  The  discussions  indicated  that  the 
oirrent  consequences  flowing  horn 
operational  misconduct  were 
reasonable,  but  could  be  improved  with 
some  adjustment.  FRA  raised  whether 
the  whole  system  should  be  overhauled, 
e.g.,  with  the  implementation  of  a  point 
system  as  most  states  use  to  implement 
their  individual  motor  vehicle  driver's 
licensing  programs.  However,  the 
Working  Group  consensus  is  that  such 
drastic  changes  could  be  difficiUt  to 


implement  and  are  not  necessary  to 
achieve  the  intent  of  the  nile.  Although 
the  details  of  how  the  Working  Group's 
proposal  would  be  implemented  are 
explained  in  the  section-by-section 
analysis,  some  general  comments 
concerning  how  the  Group  reached 
consensus  may  be  helpful  for  those  who 
did  not  participate  in  this  process. 

For  instance,  the  Working  Group's 
proposal  includes  amending 
§  240.117(h)  so  that  a  person  who  has 
completed  such  evaluation  and  training 
could  benefit  by  having  the  period  of 
revocation  reduced  by  as  much  as  half, 
as  long  as  the  period  of  revocation 
initially  imposed  is  one  year  or  less. 
Although  the  current  rule  provides  for 
the  same  type  of  railroad  chscretion  for 
a  period  of  one  year,  FRA  raised  to  the 
Working  Group  the  issue  of  whether  it 
is  fair  to  leave  this  unfettered  discretion 
with  a  railroad.  That  is,  the  issue  raised 
was  whether  a  person  should  have  the 
right  to  request  the  conditions  which 
would  permit  the  reduction  in  a  period 
of  revocation.  The  basis  for  raising  this 
issue  was  FRA's  belief  that  it  is  arguable 
that  without  such  a  right,  railroads 
would  have  the  discretion  to  offer  one 
person  a  reduction  in  a  revocation 
period  but  deny  a  person  similarly 
situated  the  same  benefit 

After  considering  this  question,  the 
Working  Group  believes  FRA  still  has  a 
legitimate  basis  for  providing  railroads 
with  the  discretion  to  decide  when  to 
offer  additional  training  and  evaluation 
in  exchange  for  a  reduced  revocation 
period.  One  reason  to  provide  such 
discretion  is  that  it  is  illogical  to  require 
railroads  to  provide  evaluation  and 
training  when  that  training  is  not  always 
beneficial.  As  discussed  earlier,  since 
training  is  not  necessary  in  every  case, 
a  railroad  should  retain  discretion  on 
whether  evaluation  and  training  are 
necessary.  To  do  otherwise  would  waste 
railroad  and  employee  resoiux»s  at  their 
expense.  In  addibon,  by  declining  to 
reduce  a  revocation  period,  a  railroad 
would  retain  the  discretion  to  enforce  a 
more  severe  penalty  for  willful  acts  or 
omissions. 

The  consensus  of  the  Working  Group 
is  that  the  revocation  periods  were 
excessive  and  disproportionate  with  the 
nature  of  the  offenses  which  trigger 
them.  These  revised  revocation  periods 
were  thought  by  the  Group  to  more 
accurately  reflect  the  reality  of  daily 
railroad  operations.  They  are  measured, 
progressively  more  stringent,  and 
provide  an  increased  opportimity  for 
mitigation  by  training.  TTie  basic 
philosophical  underpinning  is  that  they 
are  intended  to  be  more  remedial  than 
punitive.  The  goal  of  this  regulation, 
consistent  with  the  goal  of  FRA's  entire 
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safety  program,  is  not  to  emphasize  the 
punishment  of  employees,  but  to 
promote  safety  by  minimizing  the 
likelihood  that  employees  will  commit 
acts  or  omissions  which  could  have 
unsafe  consequences.  FRA  will  make  an 
annual  analysis  of  which  train  accidents 
are  identifiable  as  being  caused  by  the 
acts  or  omissions  of  locomotive 
engineers.  If  a  nexus  can  reasonably  be 
established  between  the  modification  of 
the  revocation  periods  and  the  incipient 
indicators  of  an  increase  in  such 
accidents,  FRA  will  take  whatever 
action  is  necessary  to  promote  safety. 

4.  Revisiting  whether  revocation 
should  be  a  consequence  for  violations 
that  occur  during  operational  tests. 
Under  the  current  rule,  a  person  who 
violates  one  of  the  decertifying  events 
listed  in  §  240.117(e)  during  a  properly 
conducted  operational  monitoring  test 
pursuant  to  §§240.303  or  217.9,  is 
subject  to  having  their  certification 
revoked.  FRA  has  received  inquiries  as 
to  whether  the  rule  could  be  changed  so 
that  a  person  shall  not  have  certification 
revoked  for  any  violation  detected 
during  an  operational  monitoring  test. 
The  Working  Group  considered  both  the 
advantages  and  disadvantages  of  the 
current  rule  and  found  some  middle 
ground  which  serves  as  the  basis  for  the 
proposal  being  made  in  this  NPRM. 

First,  the  Working  Group  addressed 
the  reasons  for  not  counting  operational 
misconduct  that  occurs  during  testing. 
For  instance,  one  opinion  was  that  these 
tests  should  be  learning  experiences  for 
the  persons  tested.  If  a  mistake  is  made, 
additional  training  is  the  answer.  In  that 
way,  certified  people  could  learn  from 
their  mistakes  in  a  testing  environment 
where  an  accident/incident  is  unlikely. 

In  response,  some  members  stated 
that  persons  who  act  unsafely  by 
violating  one  of  the  §  240. 1 1 7(e) 
provisions  will  receive  preferential 
treatment  just  because  their  non- 
complying  activity  occurred  during  an 
operational  monitoring  test,  rather  than 
under  otherwise  normal  operations. 
Alternatively,  some  members  believed 
that  an  operational  monitoring  test 
should  be  an  evaluation  of  a  locomotive 
engineer's  skills  and  not  a  learning 
experience.  Therefore,  these  Working 
Group  members  believe  that  violations 
detected  under  such  circumstances 
should  result  in  revocations. 

As  the  discussion  of  this  issue 
progressed,  a  related  concern  was 
articulated.  Some  Working  Group 
members  expressed  concern  that 
operational  monitoring  tests  are  used  by 
some  supervisors  to  entrap  engineers  in 
tests  that  are  imfair.  For  example, 
proponents  of  this  position  have  alleged 
that  some  supervisors  have  hidden  a 


fusee  under  a  bucket  and  only  revealed 
the  fusee  to  the  engineer  at  a  point 
where  it  was  impossible  for  the  engineer 
to  stop  the  train.  In  other  instances,  the 
manner  in  which  the  test  was  conducted 
made  it  appear  that  the  true  purpose 
was  not  to  monitor  compliance  but  to 
make  it  inappropriately  difficult  for  an 
engineer  to  pass.  Hence,  some  labor 
Working  Group  members  believe  that 
some  railroad  supervisors  have  and  will 
continue  to  use  imfair  testing  conditions 
to  revoke  the  certificates  of  people  they 
do  not  like. 

Since  FRA  already  considers  an 
improperly  conducted  operational  test, 
such  as  the  alleged  "bucket  test,"  to  be 
an  improper  reason  for  decertification, 
FRA  does  not  give  great  deference  to  the 
unfair  test  argument.  The  Working 
Group  recognized  that  while  FRA's 
interpretation  is  helpful,  the  proposal 
arose  from  alleged  improper  application 
of  the  rule.  Hence,  a  modification  was 
suggested  to  clarify  this  interpretation. 
FRA  has  adopted  flie  consensus  view 
that  it  publish  FRA's  interpretation  as 
new  §240.117(0(3). 

On  the  larger  issue,  some  Working 
Group  members  believed  that  the 
operational  tests  are  conducted  under 
real  world  conditions  and  may  often 
represent  the  only  method  of  checking 
whether  a  certified  locomotive  engineer 
makes  an  effort  to  comply  with  railroad 
operating  niles.  If  a  test  is  properly 
conducted,  a  violation  found  pursuant 
to  a  test  occurs  under  the  same 
conditions  as  other  operations. 
Revocations  for  operational  misconduct 
that  occur  prior  to  the  occurrence  of 
accidents  constitute  desirable 
prevention  and  fulfills  the  intent  of  the 
rule.  Without  including  operational 
tests,  revocable  events  would  mainly  be 
foimd  only  when  an  accident  occurs.  As 
a  result  of  disagreement  as  to  the 
veracity  of  these  comments,  it  was  not 
possible  to  reach  a  Working  Group . 
consensus  on  this  issue.  FRA  has 
decided  that  there  is  a  sufficient  basis  to 
continue  allowing  revocation 
consequences  to  apply  when  violations 
of  operational  testing  occurs. 

5.  Reviewing  the  effectiveness  of 
FRA's  direct  control  over  operational 
misconduct.  The  current  rule  prohibits 
certain  operational  conduct  which  is 
specified  in  §  240.305.  That  section 
makes  it  unlawful  to  (1)  operate  a  train 
at  excessive  speed,  (2)  fail  to  halt  a  train 
at  a  signal  requiring  a  stop  before 
passing  it,  and  (3)  operate  a  train  on 
main  track  without  authority.  This 
section  enables  FRA  to  initiate  civil 
penalty  or  disqualification  actions  when 
such  events  occur  and  direct  FRA 
remedial  action  is  appropriate.  Since 
changes  to  §  240.117(e)  are  proposed, 


some  parallel  modifications  may  be 
necessary  under  §  240.305. 

In  addition,  administration  of  the 
existing  rule  has  raised  a  safety 
assurance  and  compliance  issue  that 
may  require  a  change  to  the  ciurent  rule. 
In  several  incidents,  FRA  has 
encoimtered  situations  in  which 
designated  supervisors  of  locomotive 
engineers  have  neglected  their 
supervisory  responsibilities  and 
permitted  the  eiigineer  at  the  controls  to 
violate  the  specified  prohibitions.  Two 
of  these  situations  resulted  in  train 
accidents.  FRA  raised  the  issue  of 
whether  the  rule  needs  to  explicitly 
provide  that  engineers  serving  in 
supervisory  roles  who  willfully 
participate  in  such  prohibited  activity 
are  also  covered  by  this  section. 

Although  the  Working  Group  agrees 
that  a  change  is  iiecessary,  the  Group 
recommended  that  the  supervisors' 
conduct  does  not  have  to  be  willful  to 
be  prohibited.  In  this  way,  all 
locomotive  engineers,  supervisors  and 
non-supervisors,  would  know  that  they 
will  be  held  to  the  same  standard  of 
care.  This  clarification  is  proposed  in 
§§  240.117(c)(1),  (c)(2),  and 
240.305(a)(6).  While  FRA  maintains  that 
the  provision  currently  contains  this 
authority,  the  proposed  rule  changes 
would  put  certified  locomotive  engineer 
supervisors  on  notice  that  their 
inappropriate  supervisory  acts  or 
omissions  will  trigger  revocation  and 
FRA  enforcement  authority. 

Section-by-Section  Analysis 

Subpart  A — General 

Section  240.1 — ^Purpose  and  Scope 

FRA  proposes  to  make  minor 
amendments  to  paragraph  (b)  so  that  the 
regulatory  language  used  by  FRA  in  all 
of  its  rules  will  become  more 
standardized.  FRA  does  not  intend  that 
these  proposed  revisions  would 
substantively  change  the  purpose  and 
scope  of  this  part. 

Section  240.3 — Application  and 
Responsibility  for  Compliance. 

FRA  proposes  to  amend  this  section 
so  that  the  regulatory  language  used  by 
FRA  in  all  of  its  rules  will  become  more 
standardized.  FRA  does  not  believe  that 
these  revisions  would  substantively 
change  the  purpose  and  scope  of  this 
part. 

Paragraphs  (a)  and  (b)  contain  the 
same  approach  as  the  current  rule  but 
with  some  slight  rewording.  As  under 
the  current  provision,  the  new  provision 
would  mean  that  railroads  whose  entire 
operations  are  conducted  on  track  that 
is  outside  of  the  general  system  of 
transportation  are  not  covered  by  this 
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part.  Most  tourist  railroads,  for  example, 
involve  no  general  system  operations 
and,  accordingly,  would  not  be  subject 
to  this  part.  Therefore,  FRA  continues  to 
intend  that  this  rule  shall  not  be 
applicable  to  "tourist,  scenic  or 
exciirsion  operations  that  occur  on 
tracks  that  are  not  part  of  the  general 
railroad  system."  54  FR.  50890.  50893, 
50915  (Dec.  11, 1989);  see  also  56  FR 
28228,  28240  (June  19, 1991).  The  word 
"installation"  is  intended  to  convey  a 
meaning  of  physical  (and  not  just 
operational)  separateness  from  the 
general  system.  A  railroad  that  operates 
only  within  a  distinct  enclave  that  is 
connected  to  the  general  system  only  for 
purposes  of  receiving  or  offering  its  own 
shipments  is  within  an  installation. 
Examples  of  such  installations  are 
chemical  and  manufacturing  plants, 
most  tourist  railroads,  mining  railroads, 
and  military  bases.  However,  a  rail 
operation  conducted  over  the  general 
system  in  a  block  of  time  during  which 
the  general  system  railroad  is  not 
operating  is  not  within  an  installation 
and,  accordingly,  not  outside  of  the 
general  system  merely  because  of  the 
operational  separation. 

Paragraph  (c)  has  been  proposed  so 
that  the  rule  will  more  clearly  identify 
that  any  person  or  contractor  that 
performs  a  function  covered  by  this  part 
will  be  held  responsible  for  compliance. 
This  is  not  a  substantive  change  since 
contractors  and  others  are  currently 
responsible  for  coibpliance  with  this 
part  as  specified  in  §  240. 11. 

Section  240.5 — Construction 

FRA  proposes  to  amend  paragraph  (a) 
so  that  the  regulatory  language  used  by 
FRA  in  all  of  its  rules  will  become  more 
standardized.  This  change  explains  the 
rule's  preemptive  effect.  This  proposed 
amendment  reflects  FRA's  effort  to 
address  recent  case  law  developed  on 
the  subject  of  preemption. 

FRA  proposes  to  amend  paragraph  (b) 
so  that  the  regulatory  language  used  by 
FRA  in  all  of  its  rules  will  become  more 
standardized.  The  only  change  is  to 
remove  the  word  "any."  This  minor  edit 
would  not  be  a  substantive  revision. 

FRA  proposes  to  amend  paragraph  (e) 
of  this  section  by  adding  the  words  "or 
prohibit."  The  purpose  of  this 
modification  was  to  clarify  that  the  rule 
does  not  prevent  "flowback."  The  term 
flowback  has  been  used  in  the  industry 
to  describe  a  situation  where  an 
employee  who  is  no  longer  qualified  or 
able  to  work  in  his  or  her  current 
position,  can  return  to  a  previously  held 
position  or  craft.  An  example  of 
flowback  occurs  when  a  person  who 
holds  the  position  of  a  conductor 
subsequently  qualifies  for  the  position 


of  locomotive  engineer,  and  at  some 
later  point  in  time  the  person  finds  it 
necessary  or  preferable  to  revert  back  to 
a  conductor  position.  The  reasons  for 
reverting  back  to  the  previous  craft  may 
be  as  a  result  of  personal  choice  or  of 
a  less  voluntary  nature;  e.g., 
downsizing,  certificate  ineUgibility  or 
revocation.    . 

Many  collective  bargaining 
agreements  address  the  issue  of 
flowback.  FRA  does  not  intend  to  create 
or  prohibit  the  right  to  flowback,  nor 
does  FRA  intend  to  state  a  position  on 
whether  flowback  is  desirable.  In  fact, 
the  exact  opposite  is  true.  As  a  result  of 
discussions  with  the  RSAC  members, 
FRA  has  agreed  to  this  clarification  of 
the  original  intent  of  paragraph  (e)  so 
that  it  is  understood  by  the  industry  that 
employees  who  are  offered  the 
opportunity  to  flowback  or  have 
contractual  flowback  rights  may  do  so; 
likewise,  employees  who  are  not  offered 
the  opportimity  to  flowback  or  do  not 
have  such  contractual  rights  are  not 
eligible  or  entitled  to  such  employment 
as  a  consequence  flowing  from  this 
federal  regulation. 

Section  240.7 — ^Definitions 

The  proposed  rule  would  add  seven 
terms  and  revise  the  definitions  of 
another  two  terms.  The  term 
Administrator  would  be  revised  to 
standardize  the  FRA  Administrator's 
authority  in  line  with  FRA's  other 
regulations.  The  effect  of  this  change 
would  be  to  take  away  the  Deputy 
Administrator's  authority  to  act  for  the 
Administrator  without  being  delegated 
such  authority  by  the  Administrator. 
The  Deputy  Administrator  would  also 
lose  the  authority  to  delegate,  unless 
otherwise  provided  for  by  the 
Administrator. 

A  definition  for  dual  purpose  vehicle 
would  be  added  to  describe  a  type  of 
vehicle  that  can  sometimes  substitute 
for  a  locomotive  by  hauling  cars  but  can 
also  be  used  in  a  roadway  maintenance 
function.  Exclusive  track  occupancy  is 
proposed  to  be  added  since  that  term  is 
used  to  clarify  an  exception  to  when 
certified  locomotive  engineers  would 
not  be  required  to  operate  service 
vehicles  that  have  the  ability  to  haul 
cars.  The  current  rule  uses  the  word 
qualified  without  defining  it  and  the 
proposed  rule  expands  the  use  of  that 
term.  The  agency  has  previously 
neglected  to  define  FRA  as  the  Federal 
Railroad  Administration,  although  that 
abbreviation  has  been  used  in  the  rule. 
FRA  also  proposes  to  define  person 
rather  than  rely  on  a  definition  that 
currently  appears  in  parenthetic 
remarks  within  §  240.11. 


FRA  proposes  to  redefine  the  term 
railroad  so  that  it  becomes  standard 
language  in  all  of  FRA's  regulations. 
These  minor  changes  are  not  intended 
to  change  the  applicability  of  the  rule  as 
is  presently  enforced. 

Althougn  FRA  has  previously  defined 
the  term  filing,  as  in  filing  a  petition,  or 
any  other  document,  with  the  FRA 
Docket  Clerk,  the  rule  has  not  defined 
what  constitutes  service  on  other 
parties.  The  proposed  definition 
references  the  Rules  5  and  6  of  the 
Federal  Rules  of  Civil  Procedure  (FRCP) 
as  amended.  The  intent  is  to  incorporate 
the  current  FRCP  rules  and  not 
perptetuate  those  FRCP  rules  that  are  in 
effect  when  this  regulation  becomes 
final.  By  defining  the  term  service,  the 
expectation  is  that  the  proposed  rule 
would  clarify  the  obligations  of  the 
parties  and  improve  procedural 
efficiency. 

A  proposed  definition  for  Specialized 
roadway  maintenance  equipment  would 
be  added  to  define  a  type  of  machine 
that  may  need  to  be  operated  by  a 
certified  locomotive  engineer  under 
certain  circumstances.  See  §  240.104. 
Although  similar,  this  equipment 
describes  a  subset  of  that  equipment 
referred  to  in  part  214  as  a  "roadway 
maintenance  machine;"  the  main 
difference  between  these  similar 
definitions  is  that  a  "roadway 
maintenance  machine"  may  be 
stationary  while  specialized  roadway 
maintenance  equipment  cannot  be 
stationary. 

Section  240.9 — Waivers 

FRA  proposes  to  revise  this  section  so 
that  the  language  used  in  all  of  FRA's 
rules  become  more  standardized.  The 
proposed  changes  to  paragraph  (a) 
reflect  FRA's  current  intent;  that  is,  a 
person  would  not  request  a  waiver  of 
one  of  the  rule's  provisions  unless  they 
were  subject  to  a  requirement  of  this 
rule  and  the  waiver  request  was  directed 
at  the  requirement  for  which  the  person 
wished  he  or  she  did  not  have  to  abide 
by.  Paragraph  (c)  would  standardize 
language  with  other  FRA  rules  which 
clarify  the  Administrator's  authority  to 
grant  waivers  subject  to  any  conditions 
the  Administrator  deems  necessary. 

Section  240.11     Consequences  for 
NoncompUance 

FRA  proposes  to  reword  this  section 
slightly.  One  change  would  respond  to 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990.  Pub.  L.  101- 
410  Stat.  890,  28  U.S.C.  2461  note,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  Pub.  L.  104- 
134,  April  26, 1996  which  required 
agencies  to  adjust  for  inflation  the 
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maximum  civil  monetary  penalties 
within  the  agencies  jurisdiction.  The 
resulting  $11,000  and  $22,000 
maximum  penalties  being  proposed 
were  determined  by  applying  the 
criteria  set  forth  in  sections  4  and  5  of 
the  statute  to  the  maximum  penalties 
otherwise  provided  for  in  the  Federal 
railroad  safety  laws. 

Proposed  paragraphs  (a),  (b)  and  (c) 
would  eliminate  a  parenthetic  definition 
of  person  since  FRA  proposes  to  define 
person  in  §  240.7.  The  citation  to  a 
statute  has  also  been  proposed  as  a 
revision. 

Subpart  B— Component  Elements  of  the 
Certification  Process 

Section  240.103 — Approval  of  Design  of 
Individual  Railroad  Programs  by  FRA 

After  the  Working  Group  had 
concluded  their  meetings,  FRA  noted 
that  this  section  was  in  need  of 
updating.  The  numbered  paragraphs 
under  paragraph  (a)  set  forth  a  schedule 
for  implementing  the  original  final  rule. 
Since  these  dates  have  long  since  passed 
and  any  railroad  that  was  conducting 
operations  in  1991  and  1992  should 
have  filed  a  written  program  pursuant  to 
this  section,  the  proposed  rule  suggests 
updating  this  section  to  address 
railroads  commencing  operations  in  the 
future.  This  would  not  be  a  substantive 
amendment  since  the  proposed  rule 
treats  new  railroads  in  the  same  way  as 
the  current  rule.  Thus,  FRA  is  proposing 
the  elimination  of  unnecessary 
paragraphs  in  the  rule  text. 

Section  240.104 — Criteria  for 
E)etermining  Whether  a  Railroad 
Operation  Requires  a  Certified 
Locomotive  Engineer 

FRA  proposes  to  add  this  new  section 
to  address  the  issue  of  what  types  of 
service  vehicles  should  be  operated  by 
certified  locomotive  engineers.  Since 
this  was  an  issue  of  great  interest  to 
many  members  of  the  industry 
represented  in  the  RSAC  process,  FRA 
has  addressed  this  issue  in  detail  in  the 
preamble.  The  proposal  presented 
attempts  to  reframe  the  issue  by  creating 
exemptions  based  on  the  type  of 
operations  in  which  these  non- 
traditional  locomotives  are  involved 
rather  than  simply  focusing  on  the  type 
of  service  vehicle. 

Section  240.105 — Criteria  for  Selection 
of  Designated  Supervisors  of 
Locomotive  Engineers 

The  change  to  paragraph  (b)(4) 
requires  that  those  persons  who  are 
DSLEs  be  quaUfied  on  the  physical 
characteristics  of  the  portion  of  the 
railroad  on  which  they  are  supervising 


and  that  a  railroad's  program  must 
address  how  the  railroad  intends  to 
implement  the  qualification  of  a  DSLE 
on  the  physical  characteristics.  FRA 
recommends  that  DSLEs  acquire  some 
operational  experience  over  the 
territories  they  supervise  because  it  is 
arguably  the  best  method  for  learning 
how  to  operate  over  a  territory. 

The  proposed  addition  of  paragraph 
(c)  is  an  effort  to  clear  up  several  issues, 
some  of  which  may  no\  be  obvious. 
These  issues  involve:  (1) 
accommodating  new  railroads  that  have 
never  certified  a  locomotive  engineer  or 
a  DSLE;  (2)  accommodating  railroads 
that  may  have  had  one  or  a  few  DSLEs 
at  one  time  but  no  longer  employ  any 
qualified  individuals;  and  (3)  addressing 
how  contractor  engineers  may  be  used. 
A  regulatory  amendment  is  necessary  to 
address  how  railroads,  who  find 
themselves  without  a  qualified  and 
certified  DSLE,  can  designate  and  train 
such  individuals  without  reliance  on 
outside  soiu-ces.  See  56  FR  28228, 
28241-42  (June  19, 1991)  (stating  that  a 
DSLE  could  be  a  contractor  rather  than 
an  employee  of  the  railroad). 

One  of  FRA's  philosophies  in 
applying  this  rule  has  been  that  it 
certainly  should  not  be  an  impediment 
to  entrepreneurship.  New  or  start-up 
railroads  that  have  never  certified  a 
locomotive  engineer  or  a  DSLE  have 
been  imable  to  comply  completely  with 
this  part  without  relying  on  outside 
sources  to  supply  a  certified  DSLE.  The 
same  can  be  said  of  railroads  that  may 
have  had  one  or  a  few  DSLEs  at  one 
time  but  no  longer  employ  any  qualified 
individuals.  It  was  never  FRA's  intent  to 
force  railroads  to  rely  on  outside  sources 
in  order  to  comply  with  the  regulation. 
These  proposed  changes  would  provide 
railroads  with  better  guidance  than  is 
ciurently  found  in  the  rule  text. 

For  those  railroads  that  do  not  have 
DSLEs,  the  addition  of  paragraph  (c) 
will  enable  them  to  consider  several 
options  in  creation  of  their  first  DSLE. 
(Once  a  railroad  has  its  first  DSLE,  that 
first  DSLE  must  certify  the  others  by 
following  the  general  rule  rather  than 
this  exception).  For  example,  the 
railroad  could  hire  an  engineer  bom 
another  railroad  in  compUance  wdth 
§  240.225  without  having  to  comply 
with  new  paragraph  (a)(5).  If  the 
individual  is  receiving  initial 
certification  or  recertification,  the 
railroad  could  comply  with  new 
paragraph  (c)  as  an  alternative  to 
compliance  with  §  240.203(a)(4). 
Furthermore,  the  railroad  could  choose 
to  work  with  a  company  that  supplies 
experienced  locomotive  engineers  that 
can  be  readily  trained,  qualified,  and 


certified  on  the  host  railroad's 
territories. 

FRA  has  received  numerous  inquiries 
regarding  the  use  of  outside  contractors 
for  certification  purposes  and  for  the 
temporary  use  of  third  party  engineers 
diuing  work  stoppages.  Section  5  of 
Appendix  B  in  the  current  Part  240 
regulation  makes  provision  for  railroads 
to  use  training  companies  (contractors). 
Actual  certification  must  be  done  by  the 
railroad.  Use  of  an  outside  contractor 
and  how  that  contractor  will  be  used 
must  be  described  in  the  railroad's  plan 
submission. 

For  instance,  a  railroad  may  have 
temporary  engineer  employees  supplied 
by  a  contractor  where  the  contractor  has 
conducted  the  hearing  and  visual  acuity 
tests,  the  preemployment  drug  screens, 
the  driver's  data  checks,  and  operating 
rules  tests.  However,  the  railroad  is 
responsible  for  maintaining  records  of 
those  tests  since  the  railroad  is  the 
entity  actually  responsible  for  providing 
proper  certification. 

Any  contractor  providing  temporary 
engineer  employees  must  overcome  the 
obstacle  that  the  railroad  is  the  entity 
that  must  issue  the  certificate,  not  the 
contractor.  Therefore,  while  it  is 
possible  for  a  contractor  to  carry 
certificates  for  several  or  many  difi'erent 
railroads,  the  contractor  is  burdened 
with  keeping  each  of  those  certificates 
valid  as  reqiiired  of  any  full-time 
engineer  working  for  any  particular 
railroad.  Furthermore,  in  order  for  any 
engineer  to  remain  certified, 
recertification  must  take  place  within 
three  years  on  each  certificate  the 
peraon  wants  to  keep  valid.  See 
§  240.201(c). 

FRA  hopes  this  discitssion  of 
contractora  also  clarifies  how  a  short 
line  railroad  could  manage  to  have  only 
one  full-time  locomotive  engineer  (who 
is  also  a  DSLE),  yet  still  comply  with  all 
the  testing  required  for  compliance  with 
the  regulation.  That  is,  a  contractor 
could  conduct  all  of  the  tests  and  checks 
for  the  short  line  railroad's  engineer. 
The  contractor-supplied  temporary 
engineer  and  the  short  line  railroad's 
engineer  could  also  conduct  the 
required  aimual  check  ride  for  each 
other.  Of  course,  a  copy  of  all  records 
must  be  maintained  by  the  railroad  in 
accordance  with  §240.215. 

FRA  wants  to  clarify  that  by 
empowering  the  "chief  operating  officer 
of  the  railroad"  in  paragraph  (c)  the 
Working  Group's  intention  is  that  the 
person  ultimately  responsible  for 
railroad  operations  makes  this 
determination.  It  is  not  necessary  for 
that  person  to  have  the  title  of  "chief 
operating  officer."  This  intention  is 
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expressed  by  the  use  of  lower  case 
letters  in  identifying  this  person. 

Section  240.111 — Individual's  Duty  To 
Furnish  Data  on  Prior  Safety  Conduct  as 
Motor  Vehicle  Operator 

Paragraphs  (a)  and  (h)  would  be 
modified  by  changing  the  time  limits 
from  180  days  to  366  days.  The  Working 
Group  members  requested  this  change 
because  they  could  demonstrate  clear 
examples  of  the  administrative 
difficulties  being  encoimtered  in 
attempting  to  meet  the  current  shorter 
period  and  the  differences  between  the 
time  periods.  The  concern  that  railroad 
safety  coidd  be  diminished  by 
lengAening  the  period  of  time  that  a 
person  has  to  request  and  furnish  data 
on  his  or  her  prior  safety  conduct  as  a 
motor  vehicle  operator  will  be  directly 
addressed  by  the  addition  of  paragraph 
(i).  This  new  paragraph  requires 
certified  locomotive  engineers  to  notify 
the  employing  railroad  of  motor  vehicle 
incidents  described  in  §  240.115(b)(1) 
and  (2)  within  48  hours  of  the 
conviction  or  completed  state  action  to 
cancel,  revoke,  suspend,  or  deny  a 
motor  vehicle  driver's  license.  "This 
requirement  boils  down  to  an  obligation 
for  certified  locomotive  engineers  to 
report  to  their  employing  railroad  any 
type  of  temporary  or  permanent  denial 
to  hold  a  motor  vehicle  driver's  Ucense 
when  the  person  has  been  found  (by  the 
state  which  issued  the  license)  to  have 
either  refused  an  alcohol  or  drug  test,  or 
to  be  imder  the  influence  or  impaired 
when  operating  a  motor  vehicle.  With 
this  new  provision,  railroads  will  be 
provided  with  timely  data  on  two  of  the 
most  serious  safety  misconduct  issues 
certified  locomotive  engineers  could 
have  in  conjunction  with  their  motor 
vehicle  operator's  license  that  may 
readily  transfer  to  the  locomotive 
engineer  context. 

In  accordance  with  the  regulation  and 
the  timely  motor  vehicle  operator's 
license  data,  the  railroads  will  need  to 
continue  considering  these  data  in  a 
systematic  way.  This  proposal  would 
retain  the  requirements  in  §240.115  that 
each  railroad's  program  include  criteria 
and  procedures  for  evaluating  a  person's 
motor  vehicle  driving  record.  Paragraph 
(c)  of  §  240.115  requires  that  if  sxxdi  a 
motor  vehicle  incident  is  identified,  the 
railroad  must  provide  the  data  to  an 
EAP  Counselor  along  wth  "any 
information  concerning  the  person's 
railroad  service  record."  Furthennore, 
the  person  must  be  referred  for 
evaluation  to  determine  if  the  person 
has  an  active  substance  abuse  disorder. 
If  the  person  has  such  a  disorder,  the 
person  shall  not  be  currently  certified. 
Meanwhile,  even  if  the  person  is 


evaluated  as  not  currently  affected  by  an 
active  substance  abuse  disorder,  the 
railroad  shall,  on  recommendation  of 
the  EAP  Coimselor,  condition 
certification  upon  participation  in  any 
needed  aftercare  or  follow-up  testing  for 
alcohol  or  drugs,  or  both. 

Proposed  paragraph  (i)  also  states 
that,  for  piuposes  of  locomotive 
engineer  certification,  a  railroad  cannot 
require  a  person  to  submit  motor  vehicle 
operator  data  earlier  than  specified  in 
the  paragraph.  The  reasoning  behind 
this  rule  involves  several  intertwined 
objectives.  For  instance,  some  Working 
Group  members  did  not  want  the 
employing  railroad  to  revoke,  deny,  or 
otherwise  make  a  person  ineligible  for 
certification  until  that  person  had 
received  due  process  from  the  state 
agency  taking  the  action  against  the 
motor  vehicle  license.  Otherwise,  action 
pursuant  to  this  part  might  be  deemed 
premature  since  the  American  judicial 
system  is  based  on  the  concept  of  a 
person  being  innocent  tmtil  proven 

By  not  reqmnng  reportmg  until  48 
hours  after  the  completed  state  action, 
the  rule  has  the  practical  effect  of 
insuring  that  a  required  referral  to  an 
EAP  Coimselor  under  §  240.115(c)  does 
not  occur  prematurely;  however,  it  does 
not  prevent  an  eUgible  person  frt>m 
choosing  to  voluntarily  self-refer 
pursuant  to  §  240.119(b)(3).  Nor  does  it 
prevent  the  railroad  bom  referring  the 
person  to  an  EAP  Counselor  pursuant  to 
§  240. 1 1 9  if  there  exists  other 
information  that  identifies  the  person  as 
possibly  having  a  substance  abuse 
disorder.  Further,  the  restriction  applies 
only  to  actions  taken  against  a  person's 
certificate  and  has  no  effect  on  a 
person's  right  to  be  employed  by  that 
railroad. 

Section  240.113— Individual's  Duty  To 
Furnish  Data  on  Prior  Safety  Conduct  as 
an  Employee  of  a  Different  Railroad 

Some  Working  Group  members  raised 
the  fact  that  they  have  experienced 
occasions  where  they  had  difficulty 
complying  with  this  section  due  to  the 
time  limit.  Paragraph  (a)  would  be 
modified  by  increasing  the  number  of 
days  an  individual  has  to  furnish  data 
on  prior  safety  conduct  as  an  employee 
of  a  different  railroad.  The  period  was 
changed  frt)m  180  days  to  366  days.  The 
Working  Group  members  requested  this 
change  because  they  recognized 
administrative  difficulties  in  meeting 
the  shorter  period  and  the  differences 
between  time  periods.  FRA  does  not 
beUeve  that  railroad  safety  v^rill  be 
diminished  by  lengthening  the  period  of 
time  that  a  person  has  to  request  and 
furnish  this  data. 


Section  240.117 — Criteria  for  - 
Consideration  of  Operating  Rules 
CompUance  Data 

FRA  last  amended  this  section  in  its 
1993  Interim  Final  Rule.  Since  that 
time,  FRA  has  found  that  those  rule 
changes  had  the  desired  results. 
However,  FRA  and  the  other  RSAC 
members  agreed  that  clarifications  in 
the  rule  itself,  and  some  minor  changes 
would  further  improve  the  rule.  In 
addition,  substantial  modifications  are 
being  proposed  to  the  revocation 
periods  to  address  some  concerns  that 
they  were  too  long  and  did  not 
encourage  needed  training. 

First,  paragraph  (c)  would  be 
redesignated  (c)(1)  so  that  a  related 
provision  could  be  added  as  (c)(2). 
Paragraph  (c)(2)  clarifies  what  conduct 
is  expected  bom  a  supervisor  of 
locomotive  engineers.  FRA  believes  this 
is  a  clarification  since  supervisors  are 
responsible  for  their  conduct  in  the 
same  maimer  as  other  certified 
engineers. 

Specifically,  paragraph  (c)(2) 
identifies  a  general  «ituation  in  which 
supervisors  of  locomotive  engineers 
shall  have  their  certification  revoked. 
The  thresholds  to  be  met  include 
whether  a  supervisor  is  monitoring  a 
locomotive  engineer  and,  while  doing 
so,  whether  that  supervisor  fails  to  take 
appropriate  action  to  prevent  a  violation 
of  paragraph  (e)  of  this  section.  For 
example,  if  a  DSLE  is  monitoring  a 
locomotive  engineer  and,  while  doing 
so,  the  train  encounters  a  properly 
displayed  Approach  Signal,  and  the 
engineer  is  not  taking  effective  action  to 
stop  at  the  next  signal,  the  DSLE  must 
take  appropriate  action.  Another 
example  would  be  a  supervisor  warning 
an  engineer  that  the  train  is  speeding 
and  the  engineer  is  in  danger  of  causing 
a  revocable  event  by  operating  the  train 
at  9  speed  exceeding  10  miles  per  hour 
over  the  maximum  authorized  speed. 
Appropriate  action  does  not  mean 
that  the  supervisor  must  prevent  the 
violation  from  occurring  at  all  costs;  the 
duty  may  be  met  by  warning  the 
engineer  of  a  potential  or  foreseeable 
violation.  Similar  to  the  way  in  which 
the  rule  treats  student  and  instructor 
engineers,  the  decision  to  revoke  a 
supervisor's  certification  must  be  made 
on  a  case-by-case  basis  depending  on 
the  facts  of  the  particular  situation. 

A  supervisor  of  locomotive  engineers 
who  is  involved  in  duties  other  than 
monitoring  the  locomotive  engineer  at 
the  controls  of  the  lead  locomotive  at 
the  time  an  alleged -violation  of 
paragraph  (e)  occurs  will  not  have  his  or 
her  certification  revoked.  For  example, 
if  a  System  Road  Foreman  of  Engines, 
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who  is  also  a  DSLE.  is  riding  a  train  to 
evaluate  the  performance  of  new 
locomotives  and  is  involved  in  one  of 
the  scenarios  described  above,  his  or  her 
certification  would  not  be  in  jeopardy 
for  failure  to  take  appropriate  action.  Of 
course,  the  railroad  would  be  free  to 
take  whatever  disciplinary  or 
administrative  action  it  deemed 
appropriate. 

In  clarifying  when  a  supervisor's 
conduct  will  be  considered  a  revocable 
event,  the  FRA  believes  that  a 
supervisor  who  is  conducting  an 
unannounced  operating  rules 
compliance  test,  which  is  also  known  as 
an  efficiency  test,  should  not  be  held 
culpable  for  the  operating  locomotive 
engineer's  actions.  All  the  Working 
Group  members  agreed  that  it  would 
defeat  the  purpose  of  these  tests  if 
supervisors  were  required  to  take 
appropriate  action  in  order  to  prevent 
the  operational  misconduct  events  the 
supervisors  are  monitoring  to  find.  Also, 
an  unannounced  operating  rules 
compliance  test  is  performed  in  a 
controlled  environment  so  that  the 
supervisor  can  test  the  engineer's  skills 
without  fear  of  causing  an  accident/ 
incident.  In  contrast,  the  proposal 
would  continue  to  hold  supervisors 
(DSLEs)  responsible  during  both  the 
operational  monitoring  observation 
under  §  240.129  and  the  skills 
performance  test  under  §  240.127  since 
these  observations  and  tests  are 
conducted  under  uncontrolled  actual 
operating  conditions.  By  making  this 
defense  explicit,  the  intention  is  to 
provide  an  equivalent  level  of 
protection  or  due  process  to  both 
supervisors  and  locomotive  engineers. 

"The  only  change  to  paragraph  (d) 
would  involve  shortening  the  period  of 
60  months  to  36  months  in  reviewing 
prior  railroad  operating  rule 
compliance.  This  change  would  bring 
the  rule  into  line  with  the  other  changes 
made  to  this  section. 

The  proposed  change  to  paragraph  (e) 
is  an  attempt  to  resolve  confusion  that 
might  surface  between  the  interplay  of 
this  section  and  §  240.1(b).  According  to 
§  240.1(b),  this  part  prescribes  minimum 
Federal  safety  requirements  and  does 
not  restrict  a  railroad  from 
implementing  additional  or  more 
stringent  requirements  for  its 
locomotive  engineers  that  are  not 
inconsistent  with  this  part.  It  is  possible 
that  a  railroad  could  interpret  that 
section  to  permit  them  to  revoke  a 
person's  certificate  for  misconduct 
events  more  stringent  than  articulated 
by  rule.  FRA  wants  to  be  clear  that  we 
do  not  hold  that  same  interpretation  and 
the  Working  Group  wants  FRA  to  clarify 
this  issue  by  amending  the  regulation. 
By  adding  the  word  "only,"  the 


proposed  paragraph  (e)  reads  that  "[a] 
railroad  shall  only  consider  violations  of 
its  operating  rules  and  practices  that 
involve  *  *  *    "  Thus,  the  proposed 
regulation  would  limit  the  revocable 
events  to  only  those  listed  in 
§  240.117(e). 

Paragraph  (e)(1)  would  be  modified  to 
reflect  FRA's  current  interpretation  that 
violations  of  hand  or  radio  signal 
indications  will  not  be  considered 
revocable  events.  Although  the  agency 
had  attempted  to  clarify  its 
interpretation  of  this  paragraph  in  the 
1993  Interim  Final  Rule,  FRA's 
preamble  contained  conflicting 
statements.  As  a  result,  this  issue  is  ripe 
for  clarification.  The  modification  in  the 
rule  will  alert  the  entire  industry  to  a 
single  standard  to  be  applied 
universally  and  prevent  the  need  for 
future  misguided  revocation 
proceedings. 

In  addition,  FRA  notes  that  a  switch 
will  not  be  considered  a  signal. 
Although  some  railroads  define  a  switch 
as  a  signal,  the  Working  Group  agreed 
with  the  FRA's  interpretation  that  it 
would  be  unfair  to  treat  it  as  such  for 
certification  purposes.  That  is,  a  switch 
is  not  readily  considered  a  signal  given 
that  its  intended  function  is  not  to  alert 
an  engineer  to  stop.  Instead,  a  switch's 
intended  function  is  to  enable  a  train  to 
change  the  track  it  is  operating  over. 

Paragraph  (e)(2)  defines  what 
constitutes  a  speed  violation  requiring 
revocation.  One  modification  to  this 
paragraph  is  the  elimination  of  the 
phrase  "or  by  more  than  one  half  of  the 
authorized  speed,  whichever  is  less."  As 
a  result  of  this  phrase,  violations  of 
restricted  speed  and  low  speed 
violations  not  reaching  10  miles  per 
hour  over  the  maximum  authorized 
speed  could  result  in  revocation.  The 
new  paragraph  (e)(2)  would  add  a 
sentence  to  include  violations  of 
restricted  speed  under  certain 
conditions,  however,  the  new  provision 
would  eliminate  low  speed  violations 
resulting  in  revocations.  For  example,  a 
person  would  no  longer  risk  certificate 
revocation  if  the  train  he  or  she  operated 
is  traveling  at  16  mph  when  the 
maximum  authorized  speed  is  10  mph. 

After  the  April  9. 1993,  interim  final 
rule  was  published,  FRA  realized  that 
the  application  of  paragraph  (e)(2)  to 
decertification  of  locomotive  engineers 
for  violations  of  restricted  speed,  or  the 
operational  equivalent  of  restricted 
speed,  was  not  the  same  as  the 
anticipated  application.  See  58  Fed. 
Reg.  18982.  The  problem  with  restricted 
speed  was  similar  in  nature  to  other 
problems  FRA  had  hoped  to  fix  with  its 
1993  interim  final  rule.  That  is, 


the  current  rule  does  not  distinguish 
serious  oR^enses  from  negligible 
offenses.  Railroads,  believing 
themselves  to  be  under  a  regulatory 
mandate  to  take  action  even  for  offenses 
that  might  not  have  been  the  subject  of 
disciplinary  action,  have  in  some  cases 
decertified  employees  where  FRA  had 
not  anticipated  such  actions. 

See  58  Fed.  Reg.  18987.  While  FRA's 
1993  regulatory  language  cleared  up  one 
set  of  ambiguities,  that  rule  did  not 
effectively  address  the  subset  of 
restricted  speed  violations. 

Concemmg  the  issue  of  restricted 
speed,  the  rule  will  formally  publish 
FRA's  interpretation  on  this  issue. 
Generally,  restricted  speed  rules  provide 
a  maximum  speed  and  a  conditional 
clause  stating  that  a  locomotive  engineer 
must  be  able  to  stop  the  train  being 
operated  within  one  half  the  range  of 
vision.  Some  railroads  have  argued  that 
the  very  fact  that  a  collision  occurred  or 
that  a  misaligned  switch  was  run 
through  at  restricted  speed,  required  the 
railroad  to  undertake  the  revocation 
process.  While  these  incidents  indicate 
a  need  for  further  railroad  investigation, 
they  will  not  always  result  in  the  need 
for  decertification. 

Note:  This  proposal  also  seeks  to  clarify 
that  running  through  a  switch  will  not  be 
considered  a  violation  of  §  240.117(e)(1);  i.e., 
a  switch  will  not  be  considered  a  signal 
requiring  a  complete  stop  before  passing  it; 
however,  running  through  a  switch  at 
restricted  speed  may  be  a  revocable  event 
when  it  is  a  reportable  accident/incident 
pursuant  to  part  225. 

Since  FRA  disagreed  with  the 
assertion  that  revocation  should  be 
mandatory  each  time  a  switch  is  run 
through  or  a  collision  occurs  at 
restricted  speed,  the  agency 
disseminated  its  interpretation  through 
letters  to  industry  associations  and 
unions.  As  we  noted  when  we  adopted 
the  initial  provisions  of  this  section, 
FRA's  intent  was  to  respond  to  the  type 
of  operational  misconduct  that  was 
causing  accidents.  Implicit  in  FRA's 
approach  was  a  focus  on  decertification 
for  significant  events  instead  of  for 
every  minor  collision  or  movement 
through  a  misaligned  switch. 

FRA's  interpretation  of  this  regulation 
is  captured  in  the  second  sentence  of 
paragraph  (e)(2)  which  states  that 
"[rlailroads  shall  consider  only  those 
violations  of  the  conditional  clause  of 
restricted  speed  rules,  or  the  operational 
equivalents  thereof,  which  cause 
reportable  accidents  or  incidents  under 
49  CFR  Part  225  as  instances  of  failure 
to  adhere  to  this  section."  Depending  on 
the  specific  language  used  in  a  railroad's 
code  of  operating  rules,  the  operational 
equivalent  of  restricted  speed  refers  to 
other  limitations  on  train  speed  which 
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include  the  conditional  clause  similar  to 
that  previously  described.  Examples  of 
some  of  the  speed  rules  which  are  the 
operational  equivalent  of  restricted 
speed  include  those  that  are  called  yard 
speed,  reduced'speed,  caution  speed, 
controlled  speed  or  other  than  main 
track  speed. 

It  is  important  to  note  that  this 
interpretation,  and  expected  regulatory 
amendment,  does  not  and  would  not 
alter  the  agency's  belief  that  the  current 
rule  is  unambiguous  concerning  the 
maximum  speed  portion  of  the 
restricted  speed  rule.  That  is,  if  the 
locomotive  or  train  is  operated  at  a 
speed  which  exceeds  the  maximum 
authorized  speed  by  at  least  10  miles 
per  hoiu,  there  would  be  no  need  to 
analyze  whether  a  reportable  accident/ 
incident  occurred  since  the  conditional 
clause  of  the  restricted  speed  rule  would 
not  be  the  violated  provision. 

Likewise,  if  a  person  violates  any  one 
of  the  other  provisions  of  §  240.117(e) 
while  operating  at  restricted  speed,  that 
person  is  subject  to  certification 
implications  for  violating  that  other 
provision.  For  example,  a  person 
operating  a  locomotive  at  restricted 
speed  could  be  found  to  have  violated 
§  240.117(e)(1)  if  he  or  she  operated  a 
locomotive  past  a  signal  indication  that 
requires  a  complete  stop  before  passing 
it.  Any  reference  to  damage  thresholds 
would  not  be  appUcable  since  this  other 
provision  of  §  240.117(e)  was 
simultaneously  violated. 

This  interpretation  will  benefit  the 
railroad  industry  by  providing  a  clear 
line  of  demarcation.  The  result  should 
prevent  the  dilenuna  of  a  railroad 
bringing  certification  action  against  an 
engineer  due  to  a  railroad  official's 
belief  that  federal  law  requires  it  to  do 
so.  Meanwhile,  it  will  benefit  both 
engineers  and  railroads  by  eliminating 
many  truly  minor  accidents  or  incidents 
from  impacting  certification  status. 
V  FRA  notes  that  it  has  not  proposed 
any  specific  changes  to  paragraph  (e)(3) 
which  refers  to  certain  brake  test 
requirements  in  49  CFR  part  232.  This 
paragraph  will  likely  need  amending 
prior  to  becoming  a  final  rule  since  two 
other  regulatory  proceedings  may  result 
in  new  rules  which  may  supersede  this 
reference.  FRA  has  currently  proposed 
Passenger  Equipment  Safety  Standards 
to  be  published  at  49  CFR  part  238.  See 
62  FR  49728  (Sept.  23, 1997(citing 
proposed  §§  238.313,  238.315,  and 
238.317).  FRA  also  anticipates 
proposing  changes  to  49  CFR  part  232 
itself.  See  63  FR  48294  (Sept.  9, 1998). 
In  the  final  rule,  FRA  reserves  the  right 
to  make  conforming  changes  to  this 
paragraph  as  necessary. 


Paragraph  (e)(4)  would  be  revised  by 
adding  the  words  "or  permission."  FRA 
considers  this  revision  as  merely  a 
clarification  of  the  existing  rule.  In 
1993,  this  paragraph  was  modified  to 
prevent  minor  incidents  from  becoming 
revocation  issues.  The  rule  was  changed 
so  that  entering  "main  track,"  instead  of 
entering  a  "track  segment,"  without 
proper  authority  would  be  considered 
operational  misconduct.  Main  track  is 
defined  in  §  240.7  as  "a  track  upon 
which  the  operation  of  trains  is 
governed  by  one  or  more  of  the 
following  methods  of  operation: 
timetable;  mandatory  directive;  signal 
indication;  or  any  form  of  absolute  or 
manual  block  system." 

FRA  has  received  inquiries  into  what 
is  meant  by  the  term  "mandatory 
directive"  as  that  word  was  used  in  the 
1993  rule  to  clarify  the  definition  of 
main  track.  FRA's  intent  was  for  this 
term  to  be  defined  in  the  same  way  that 
it  has  historically  been  defined  in  49 
CFR  Part  220;  that  is,  "mandatory 
directive"  means  "authority  for  the 
conduct  of  a  railroad  operation."  It 
includes  all  situations  where  a  segment 
of  main  track  is  occupied  without 
permission  or  authority  in  accordance 
with  a  railroad's  operating  rules. 
However,  it  does  not  include  advisory 
information,  such  as  that  fit}m  a 
yardmaster  relative  to  which  track  to 
use  in  a  yard.  Hence,  in  order  to  clarify 
this  point,  FRA  has  added  the  words  "or 
permission"  in  paragraph  (e)(4). 

Paragraph  (e){5)  would  clarify  FRA's 
existing  interpretation  concerning  what 
constitutes  a  tampering  violation  that 
requires  revocation  action.  The  change 
would  add  the  phrase  "or  knowingly 
operating  or  permitting  to  be  operated  a 
train  with  a  tampered  or  disabled  safety 
device  in  the  controlling  locomotive." 
This  clarification  is  intended  to  answer 
the  question  of  whether  "tampering"  is 
defined  only  as  operating  with  a  safety 
device  that  was  purposefully  disabled 
by  the  person  charged  or  whether 
tampering  also  means  knowringly 
operating  a  train  when  the  controlling 
locomotive  of  that  train  is  equipped 
with  a  disabled  safety  device.  Both 
FRA's  ciurent  interpretation  and  the 
proposed  changes  concur  that  tampering 
can  also  mean  knowingly  operating  a 
train  when  the  controlling  locomotive  of 
that  train  is  equipped  with  a  disabled 
safety  device. 

FRA  reached  its  current  interpretation 
and  this  amending  clarification  by 
reviewing  the  RSIA  and  49  CFR  part 
218,  App.  C.  The  RSIA  required  DOT  to 
promulgate  rules  as  necessary  to 
prohibit  the  "willful  tampering  with,  or 
disabling  of  safety  devices.  Section  21 
of  the  RSIA  states  in  part  that  "(ajny 


individual  tampering  with  or  disabling 
safety  or  operational  monitoring  devices 
in  violation  of  rules,  regvdations,  orders, 
or  standards  issued  by  (DOT),  or  who 
knowingly  operates  or  permits  to  be 
operated  a  train  on  which  such  devices 
have  been  tampered  with  or  disabled  by 
another  person,  shall  be  liable  for  such 
penalties  as  may  be  estabUshed  by 
[DOT],  which  may  include  fines  under 
section  209,  suspension  from  work,  or 
suspension  or  loss  of  a  Ucense  or 
certification  issued  under  subsection  (I) 
(of  45  U.S.C.  202]."  Subsection  (I)  refers 
to  the  locomotive  engineer  certification 
rule  which  was  introduced  by  Congress 
at  the  same  time.  Thus,  it  appears  that 
Congress  envisioned  that  a  person  who 
tampers  with,  knowingly  operates,  or 
permits  to  be  operated  a  train  with  a 
disabled  safety  device  could  be  liable 
for  suspension  or  loss  of  locomotive 
engineer  certification. 

Moreover,  the  proposed  change 
comports  with  the  agency's  existing 
regulations  concerning  tampering  with 
safety  devices.  When  devising  this 
proposal,  the  Working  Group  referred  to 
49  CFR  218.55.  218.57  and  part  218,  __ 
App.  C  ("Statement  of  Agency  Policy  on 
Tampering").  After  considering  FRA's 
existing  interpretations,  it  was 
concluded  that  extending  this  poUcy  to 
locomotive  engineers  in  the  certification 
process  was  necessary. 

Paragraphs  (f)(2)  and  (3)  would  clarify 
FRA's  existing  interpretation  that 
violations  of  the  misconduct  events 
listed  in  paragraph  (e)  of  this  section 
that  occur  during  properly  conducted 
operational  compliance  tests  shall  be 
considered  for  certification, 
recertification,  or  revocation  piuposes. 
One  reason  for  further  clarification  is 
that  some  RSAC  members  complained 
that  these  operational  monitoring  tests 
can  be  used  by  supervisors  to  entrap 
engineers  in  tests  that  are  unfair.  For 
example,  FRA  has  heard  allegations  that 
some  sup>ervisors  have  been  able  to  get 
engineers  decertified  by  hiding  a  fusee 
under  a  bucket  and  only  revealing  the 
fusee  to  the  engineer  at  a  point  where 
it  is  impossible  for  the  engineer  to  stop 
the  train.  Although  FRA  has  not 
observed  any  sudi  tests,  the  agency 
currently  considers  an  "improperly" 
conducted  operational  test,  i.e.,  a  test 
not  conducted  according  to  a  railroad's 
own  operating  rules,  such  as  the  alleged 
"bucket  test,"  to  be  an  improper  reason 
for  decertification.  Hence,  the  agency 
agreed  with  the  RSAC  members  that  the 
rule  needs  amending  to  caution  the 
regulated  community  that  improper 
testing  cannot  lead  to  revocation. 
Meanwhile,  the  RSAC  members  agreed 
that  an  operational  monitoring  test 
pursuant  to  §§  240.117  and  240.303  is 
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an  evaluation  of  a  locomotive  engineer's 
skills  and  should,  therefore,  have 
certiHcation  consequences  flow  if 
violations  occur. 

The  only  change  to  proposed 
paragraph  (g)(3)(i)  was  to  correct  a 
typographical  error.  The  word  "in"  was 
added  after  the  word  "described." 

Paragraphs  (g)(3)(ii),  (iii),  and  (iv) 
would  be  added  for  three  piuposes. 
One,  an  additional  period  of  revocation 
was  added  so  that  it  will  take  four, 
instead  of  the  ciurent  three,  separate 
incidents  involving  violations  of  one  or 
more  of  the  operating  rules  or  practices 
pursuant  to  paragraph  (e)  before  the 
longest  period  of  revocation  is 
implemented.  Two,  the  periods  of 
revocation  have  been  shortened;  hence,, 
a  second  offense  period  is  shortened 
from  one  year  to  six  months  and  a  third 
oH^ense  period  is  reduced  from  five 
years  to  one  year.  The  occiirrence  of  a 
foiuth  offense  would  trigger  a  three  year 
revocation,  instead  of  the  current  five 
year  maximum.  These  two  changes  are 
desirable  since  the  Working  Group 
members  agreed  that  the  one  year  and 
five  year  penalties  were  overly  punitive 
for  second  and  third  offenses 
respectively. 

Third,  the  time  interval  in  which 
multiple  offenses  would  trigger 
increasingly  stiffer  periods  of  revocation 
would  be  reduced.  As  a  result  of  these 
time  interval  reductions,  if  a  period  of 
24  months,  reduced  from  36  months, 
passes  between  a  first  and  second 
offense,  the  second  offense  revocation 
period  will  be  treated  in  the  same  way 
as  a  first  offense.  If  a  period  of  36 
months,  reduced  from  five  years,  passes 
between  a  second  and  third  offense,  or 
a  third  and  foiuth  offense,  this  later 
offense  will  also  be  treated  in  the  same 
way  as  a  first  offense. 

Under  both  the  proposed  and  cvirrent 
revocation  period  schedules,  the  period 
of  revocation  is  based  on  a  floating 
window.  Hence,  under  the  proposal,  if 
a  second  offense  occurs  25  months  after 
the  first  offense,  the  revocation  period 
will  be  the  same  as  a  first  offense; 
however,  if  a  third  offense  occurs  within 
36  months  of  the  first  offense,  the 
revocation  period  will  be  one  year.  The 
anomaly  will  be  Uiat  the  person's 
certificate  could  be  revoked  twice  for 
one  month  under  paragraph  (g)(3){i)  but 
that  the  third  incident  could  result  in  a 
one  year  revocation  under  paragraph 
(g)(3)(iii)  without  the  benefit  of  the 
interim  six  month  revocation  period 
under  paragraph  (g)(3)(ii).  Although  this 
may  on  its  face  appear  to  be  peculiar,  . 
the  Working  Group  members  agreed  that 
it  was  fair  given  the  totality  of  the 
circiunstances.  FRA  recommends  that 
when  computing  a  revocation  period. 


one  should  review  whether  there  were 
any  other  revocation  incidents  during 
the  prior  24  and  36  months  from  the 
most  recent  incident;  creation  of  a 
timetable  can  be  useful  in  making  this 
determination. 

The  proposed  rule  would  add 
paragraph  (g)(4)  to  retroactively  apply 
the  new,  shorter  periods  of  ineligibility 
to  most  incidents  that  have  occiorred 
prior  to  the  effective  date  of  this  rule. 
The  Working  Group  discussed  the 
fairness  of  retroactively  applying  this 
rule  rather  than  leaving  the  more 
burdensome,  longer  periods  of 
revocation  in  place  for  those  people 
who  hold  revoked  certificates.  In 
addition,  the  Working  Group  discussed 
their  intent  that  future  ineligibility 
periods  would  be  determined  by  the 
"floating  window"  effective  on  the  date 
of  the  next  incident.  Since  the  date  of 
the  subsequent  incident  is  the  deciding 
factor,  it  should  be  unnecessary  to 
address  this  issue  in  the  rule  t^ct. 
Furthermore,  although  §  24Q.5(e) 
already  states  that  this  part  shall  not  be 
construed  to  create  any  entitlement,  the 
Working  Group  noted  that  they  did  not 
intend  to  create  a  right  to  compensation 
for  any  employee  who  may  have 
benefited  by  a  reduced  period  of 
ineUgibility  as  a  result  of  the  addition  of 
paragraph  (g)(4). 

Paragraph  (h)  would  be  amended  by 
adding  the  words  "or  less"  after  "one 
year."  The  reason  for  this  amendment  is 
to  capitalize  on  the  addition  of  a 
separate  revocation  period  for  a  fourth 
offense  suid  to  allow  further  mitigation 
of  what  has  been  perceived  by  the  RSAC 
members  as  penalties  that  are  too  harsh, 
'that  is,  the  railroads'  discretion  to 
reduce  a  revocation  period  has  been 
extended  from  only  second  offenses  to 
first,  second,  and  third  offenses.  As 
before,  all  of  the  requirements  of  (h) 
would  need  to  be  met  prior  to  a 
reduction  in  a  revocation  period.  Also, 
a  reference  to  paragraph  (g)(2)  has  been 
corrected  to  cite  to  (g)(3). 

Paragraph  (j)  and  its  subparagraphs 
utilize  the  same  technique  as  previously 
used  in  paragraph  (i)  to  make  a  fair 
transition  after  amendments  are  made  to 
the  regulation.  This  additional 
paragraph  would  resolve  questions 
concerning  the  validity  of  railroad 
decisions  made  in  conformity  with  the 
provisions  of  this  section, prior  to  its 
proposed  revisions  by  this  amendment. 
Railroad  decisions  made  in  conformity 
with  the  initial  wording  of  this  section 
were  vaUd  at  the  time  they  were 
rendered  and  it  is  not  the  Working 
Group's  recommendation  or  FRA's 
intent  to  retroactively  invalidate  those 
decisions. 


Although  the  Working  Group  believes 
that  the  prior  decisions  should  not  be 
rendered  invalid  by  this  amendment,  as 
a  matter  of  fairness  to  those  who 
violated  the  underlying  railroad  rule 
imder  the  previous  wording  of  this 
provision,  those  incidents  should  not 
have  further  prospective  effect  on  the 
certification  status  of  those  locomotive 
engineers.  Under  §§  240.117(d)  and  (g), 
prior  incidents  of  operational 
misconduct  result  in  progressively 
longer  periods  of  ineUgibility.  Proposed 
§  240.117(j)  precludes  railroads  from 
considering  prior  incidents  that  would 
no  longer  violate  the  rule.  Not  all  prior 
railroad  decisions  are  affected.  Only 
operational  misconduct  incidents  that 
would  not  be  a  violation  under  the 
proposed  rule  are  affected.  Subsection 
240.117(j)  identifies  those  events.  In 
drafting  proposed  §  240.117(j),  the 
Working  Group  was  attempting  to  be 
fair  to  both  railroads  and  employees. 
The  railroads  should  not  be  penahzed 
for  complying  with  the  rule  as  it 
previously  read.  Moreover,  any 
economic  consequences  suffered  by 
employees  came  as  a  result  of  the 
railroad's  operation  of  its  disciplinary 
authority.  If  the  exercise  of  that 
authority  was  proper  at  the  time,  a 
change  in  the  federal  rule  does  not  alter 
that  determination.  Hqwever,  because 
the  RSAC  has  now  determined  that, 
henceforth,  certain  types  of  incidents 
are  too  minor  to  warrant  decertification, 
further  reliance  on  such  lesser 
violations  would  be  unfair  to  the 
employee.  Even  though  such  violations 
were  appropriately  handled  at  the  time, 
giving  them  a  cumulative  effect  in  the 
certification  process  no  longer  makes 
sense  in  terms  of  RSAC's  new 
perception  of  their  importance  to  the 
Federal  scheme. 

Section  240.121 — Criteria  for  Vision  and 
Hearing  Acuity  Data 

The  main  purpose  behind  the 
proposal  to  amend  this  section  is  to 
prevent  potential  accidents  due  to  a 
locomotive  engineer's  medical 
condition  that  could  compromise  or 
adversely  affect  safe  operations. 
Although  FRA  originally  desired  that 
RSAC  review  the  current  medical 
qualifications,  this  issue  gained  greater 
urgency  following  the  investigation  of  a 
collision  in  which  a  locomotive 
engineer's  alleged  deteriorating  vision 
was  considered  a  factor.  See  Railroad 
Accident  Report — Near  Head-On 
Collision  and  Derailment  of  Two  New 
Jersey  Transit  Commuter  Trains  near 
Secaucus,  New  Jersey,  February  9, 1996 
(NTSB/RAR-97/01).  Specific 
recommendations  were  made  by  the 
NTSB  and  those  recommendations  were 
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directly  addressed  by  RSAC  in 
paragraphs  (b).  (c)(3),  (e)  and  (0-  See 
NTSB  Safety  Recommendation  R-97-1 
and  R-97-2,  which  were  previously 
discussed  in  the  preamble  section  titled 
"D.  Revisiting  the  Standards  for  Hearing 
and  Vision." 

Paragraph  (b)  suggests  two 
modifications  in  order  to  address  the 
factual  concern  identified  in  NTSB's 
investigation.  One.  a  reference  to  newly 
proposed  Appendix  F  has  been  added 
so  that  the  color  vision  tests,  and 
scoring  criteria  would  be  specified. 
Two,  the  testing  procedures  and 
qualification  standards  are  specified  by 
recommending  that  the  tests  be 
performed  in  accordance  with  the 
directions  supplied  by  the  manufacturer 
of  the  chosen  test  or  any  American 
National  Standards  histitute  (ANSI) 
standards  that  are  applicable.  As 
requested  by  the  NTSB,  this  proposal 
was  based  on  expert  guidance  from 
several  railroad  medical  officers,  an 
FAA  medical  officer  and  an  NTSB 
medical  officer.  While  the  second 
modification  is  a  recommendation  and 
not  a  requirement,  FRA's  position  is  that 
the  proposal  would  provide  sufficient 
guidance  to  those  a(hninistering  the 
tests  as  to  where  they  should  look  in 
confirming  that  they  are  conducting  the 
tests  properly;  by  including  this 
recommendation,  FRA  would  be  calling 
attention  to  the  need  for  test 
administrators  to  follow  proper  medical 
testing  methodology  and  thereby  avoid 
the  problem  of  mistakenly  providing  the 
wrong  type  of  test. 

It  was  suggested  that  paragraph  (c)(3) 
be  amended  to  address  NTSB 
recommendation  R-97-1.  For  instance, 
a  reference  to  proposed  Appendix  F  was 
necessary  to  integrate  the  specified  color 
vision  tests  proposed.  The  word 
"railroad"  was  added  before  "signals" 
to  further  elaborate  to  the  medical 
examiners  conducting  such  tests  that 
the  key  is  being  able  to  distinguish 
railroad  signals;  without  such  a 
clarification,  the  medical  experts 
warned  that  medical  examiners 
unfamiliar  with  the  railroad 
environment  might  focus  their  attention 
on  colors  that  do  not  appear  as  railroad 
signals.  Another  clarification  to  this 
paragraph  is  the  addition  of  the  words 
"successfully  completing  one  of  the 
tests."  The  task  force  discussed  that 
although  these  tests  should  be  readily 
available,  not  every  medical  office  will 
have  more  than  one  of  these  tests.  In 
addition,  given  the  specified  failure 
criteria,  it  would  be  unnecessary  to 
initiate  multiple  tests  if  one  is 
successfully  completed  since  that  woidd 
be  redundant. 


Paragraph  (e)  would  be  amended  to 
include  the  words  "upon  request."  The 
reason  for  adding  these  words  is  to 
create  a  right  for  a  person  who  has  failed 
to  meet  the  required  vision  or  hearing 
acuity  standards.  The  effect  will  be  that 
instead  of  a  railroad  having  the 
discretion  to  determine  whether  a 
person  is  otherwise  qualified  to  operate 
a  locomotive,  the  person  has  a  rigjit  to 
request  such  a  medical  evaluation  from 
the  railroad's  medical  examiner.  The 
objective  in  making  this  change  is  to 
encourage  uniform  and  consistent 
actions  so  that  persons  with  similar 
medical  deficiencies  will  be  treated 
similarly. 

Other  significant  changes  to 
paragraph  (e)  are  proposed  based  on  the 
task  force  finding  that  some  railroad 
medical  examiners  either  do  not  work 
directly  for  the  railroad  or  are 
unfamiliar  with  railroad  operations.  The 
most  significant  proposal  to  address  this 
concern  would  require  the  medical 
examiner  to  consult  a  designated 
supervisor  of  locomotive  engineers 
(DSLE)  prior  to  determining  whether  a 
person  who  fails  to  meet  any  hearing  or 
vision  standard  has  the  ability  to  safely 
operate.  Currently,  there  is  no  explicit 
consultation  requirement  although  good 
sense  would  suggest  that  a  medical 
examiner  should  consult  someone  vwth 
railroad  expertise  if  they  had  any 
questions  about  railroad  operations.  The 
task  force  clearly  intended  for  the 
decision  to  remain  with  the  medical 
examiner,  not  the  DSLE. 

The  following  proposals  also  attempt 
to  educate  the  medical  examiner  who 
may  be  xmfamiliar  writh  FRA's  rule  or 
railroad  operations.  By  requiring  that 
the  railroads  provide  their  medical 
examiners  with  a  copy  of  this  part  as 
amended,  it  should  insure  that  those 
conducting  the  tests  will  use  approved 
tests  and  understand  the  standards  to  be 
met.  The  words  as  amended  are 
intended  to  require  that  the  railroad 
provide  updated  copies  of  the  regulation 
when  futiue  proposed  changes  become 
efi'ective. 

Paragraph  (f)  is  intended  to  achieve 
similar  goals  to  those  suggested  by 
NTSB.  It  would  create  a  reporting 
obligation  for  any  certified  locomotive 
engineer  based  on  objective, 
deteriorating  changes  in  a  person's 
hearing  or  vision  that  is  likely  to  effect 
safety.  In  practice,  it  would  be  expected 
that  the  railroad  would  need  to  take 
appropriate  steps  to  evaluate  a  person 
who  notifies  the  railroad's  medical 
department  or  an  appropriate  railroad 
official  of  this  condition.  Certainly,  it  is 
reasonable  for  FRA  to  expect  that  a 
railroad  will  retest  such  a  person  to 
determine  the  extent  of  the  deteriorating 


condition.  Most  likely,  it  would  be 

necessary  for  a  medical  examiner  to 

follow  the  requirements  of  paragraph  (e) 
of  this  section,  which  would  include  a 
consultation  vtrith  a  DSLE. 

In  developing  paragraph  (f).  the 
medical  officers  advising  the  task  force 
recommended  using  the  phrase  "best 
correctable  vision  or  hearing."  This 
recommendation  recognizes  that  a 
person  could  have  suffered  deterioration 
to  any  aspect  of  their  hearing  or  vision, 
and  yet  corrective  lenses  or  a  more 
powerful  hearing  aid  could  provide  the 
peraon  with  a  level  of  vision  or  hearing 
that  is  equivalent,  or  better,  to  what  the 
person  had  prior  to  the  deterioration.  In 
addition,  while  the  individual  should  be 
concerned  and  may  want  to  report  any 
deteriorating  vision  or  hearing  to  the 
railroad,  the  requirement  to  report 
would  be  limited  to  those  instances  in 
which  the  deteriorating  condition 
results  in  the  person  no  longer  meeting 
one  or  more  of  the  prescribed  vision  or 
hearing  standards  or  requirements  of 
this  section  despite  the  use  of  corrective 
devices.  FRA's  position  is  that  this 
proposal  is  unambiguous  as  to  the 
person's  obligation  and  should  be 
enforceable  if  made  final. 

Section  240.123— Criteria  for  Initial  and 
Continuing  Education 

Paragraphs  (d),  (d)(1),  and  (d)(2) 
would  be  added  to  help  resolve 
numerous  inquiries  FRA  has  received 
reg{urding  how  engineers  can  become 
familiar  with  the  physical 
characteristics  of  a  territory  on  new 
railroads  being  created,  or  on  portions  of 
a  railroad  being  reopened  after  years  of 
non-use.  The  new  paragraphs  seek  to 
clarify  the  rule  and  reflect  FRA's  current 
interpretation.  The  Working  Group 
recommended  that  rather  than  have  the 
agency  repeatedly  address  these  issues 
on  a  case-by-case  basis,  it  would  be  a 
better  use  of  resources,  and  fairer  to  all 
parties,  if  the  guidance  were  published 
so  that  FRA  would  treat  all  railroads 
uniformly,  not  be  overly  burdensome, 
and  not  compromise  safety. 

Initially,  the  Working  Group  sought  to 
address  this  issue  in  an  appendix  to  the 
rule.  The  idea  was  that  ibis  information 
is  guidance  not  requiring  a  rule  change. 
Based  on  further  evaluation,  the 
Working  Group  recognized  that  the 
purposes  of  the  guidance  would 
substantively  change  the  rule.  Thus,  a 
place  for  this  proposed  guidance  has 
been  integrated  into  the  rule  text  itself. 

Section  240.127— Criteria  for  Examining 
Skill  Performance 

DSLEs  are  required  to  conduct  skill 
performance  tests  pursuant  to  §  240.127. 
This  formal  test  is  required  prior  to 


50644 


Federal  Register /Vol.  63,  No.  183 /Tuesday,  September  22,  1998 /Proposed  Rules 


initial  certiBcation  or  recertification  of 
the  engineer.  A  consensus  was  reached 
that  a  DSLE  can  determine  an  engineer's 
train  handling  abilities  without  being 
familiar  with  the  territory  over  which 
the  engineer  is  operating.  Based  on  that 
consensus,  the  Working  Group  decided 
that  the  proposed  rule  should  not 
require  DSLEs  to  be  qualified  on  the 
physical  characteristics  of  the  subject 
territory  in  order  to  conduct  this  test. 
Meanwhile,  §240. 127(c)(2)  requires 
that  the  testing  procedures  selected  by 
the  railroad  shall  be  conducted  by  a 
DSLE.  Without  an  exception,  a  Catch-22 
issue  arises  as  to  whether-it  is  possible 
for  a  railroad  to  designate  a  person  as  a 
DSLE  when  that  person  does  not  meet 
the  definition  of  a  DSLE  (because  the 
person  is  not  qualified  on  the  territory 
over  which  the  person  is  supposed  to 
conduct  a  skill  performance  test).  To 
relieve  this  conflict,  the  Working 
Group's  solution  was  to  propose  that 
§  240.127(c)(2)  be  amended  so  that  it 
would  read  "Conducted  by  a  designated 
supervisor  of  locomotive  engineers,  who 
does  not  need  to  be  qualified  on  the 
physical  characteristics  of  the  territory 
over  which  the  test  will  be  conducted." 
This  proposal  accommodates  the 
Working  Group's  findings  regarding  the 
need  for  qualified  DSLEs. 

Subpart  C — Implementation  of  the 
Certification  Process 

Section  240.217 — Time  Limitations  for 
Making  Determinations 

All  of  the  modifications  being 
proposed  for  this  section  involve 
changes  to  time  limits.  The  RSAC 
memt)ers  requested  these  changes 
because  they  recognized  administrative 
difficulties  in  meeting  the  shorter  and 
inconsistent  periods.  FRA  does  not 
believe  that  these  time  extensions  will 
make  the  data  so  old  that  they  will  no 
longer  be  indicative  of  the  person's 
ability  to  safely  operate  a  locomotive  or 
train. 

When  the  rule  was  originally 
published,  time  limits  were  established 
which  seemed  reasonable  and  prudent. 
The  rule  contained  numerous  time 
limits  of  varying  length,  which  has  lead 
to  confusion  by  those  governed  by  the 
rule.  Since  publication  of  the  rule, 
experience  by  the  regulated  community 
has  shoMoi  the  potential  for 
simplification  and  consistency  without 
sacrificing  safety. 

Section  240.223 — Criteria  for  the 
Certificate 

The  proposed  amendment  to 
paragraph  (a)(1)  would  require  that  each 
certificate  identify  either  the  railroad  or 
"parent  company"  that  is  issuing  it. 


This  change  would  provide  relief  to 
companies,  primarily  holding 
companies  that  control  multiple  short 
line  railroads,  from  having  to  issue 
multiple  certificates.  For  these 
companies,  complying  with  the  current 
requirement  of  identifying  each  railroad 
has  become  a  major  logistical  problem. 
ASLRRA,  the  original  author  of  this 
proposal,  has  stated  that  a  holding 
company  managing  multiple  short  line 
railroads  is  the  equivalent  of  a  major 
railroad  operating  over  its  many 
divisions;  thus,  it  is  fair  to  treat  them 
similarly.  However,  the  individuals 
must  still  qualify  under  the  program  of 
each  short  line  railroad  for  which  they 
are  certified  to  operate  and  each  of  those 
railroads  must  maintain  appropriate 
records  as  required  by  this  part. 

Section  240.225 — Reliance  on 
Qualification  Determinations  Made  by 
Other  Railroads 

The  proposed  modification  of  this 
section  addresses  several  concerns. 
First,  new  paragraph  (a)  addresses  the 
perception  that  the  larger  railroads  often 
administer  a  more  rigorous  training 
program  than  the  smaller  railroads  due 
to  the  nature  of  their  operations.  While 
the  Working  Group  did  not  intend  to 
minimize  the  quality  of  the  training 
programs  of  memy  smaller  railroads  or 
the  expertise  and  professionalism  of 
their  locomotive  engineers,  it  did  intend 
to  address  the  fact  that  small  railroads 
often  have  more  straightforward 
operations  which  are  geographically 
compact  and  not  topographically 
diverse. 

The  proposal  woidd  require  a 
railroad's  certification  program  to 
address  how  the  railroad  will 
administer  the  training  of  previously 
uncertified  engineers  with  extensive 
operating  experience  or  previously 
certified  engineers  who  have  had  their 
certification  expire.  If  a  railroad's 
certification  program  fails  to  specify 
how  to  train  a  previously  certified 
engineer  hired  irom  another  railroad, 
then  the  railroad  shall  require  the  newly 
hired  engineer  to  take  the  hiring 
railroad's  entire  training  program.  By 
articulating  both  the  problem  and 
mandating  the  safe  solution,  the 
Working  Group  l)elieves  the  proposal 
will  save  resources. 

This  issue  is  of  considerable  moment 
due  to  the  ctirrent  economic  climate. 
Railroad  ton-miles  per  year  are  at 
historically  high  levels.  Whereas  a  few 
years  ago,  the  industry  was  offering 
severance  packages  to  train  and  engine 
crews,  more  recently  the  demand  for 
skilled  workers  in  these  crafts  has  led  to 
significant  hiring  of  new  employees. 
Larger  railroads  have  found  smaller 


railroads  to  be  fertile  fields  for  such 
hiring  efforts. 

One  example  of  such  a  problem  might 
involve  a  train  service  engineer  from  a 
Class  III  operation.  That  person  would 
probably  be  trained  under  the  standard 
Class  ni  certification  program  and, 
therefore,  would  receive  approximately 
3  and  Vz  weeks  of  training.  This  is  the 
minimum  training  acceptable  for  basic 
railroad  yard  type  operations  (slow 
speed  moves  with  limited  numbers  of 
cars).  This  training  would  not  be 
acceptable  for  Class  I  and  II  railroad 
operations  since  these  usually 
encompass  higher  speeds,  heavier  and 
longer  trains,  and  utilize  more  complex 
mediods  of  operation. 

Section  240.229 — Requirements  for  Joint 
Operations  Territory 

The  proposal  to  amend  paragraph  (c) 
reflects  a  Working  Group  desire  to 
realign  the  burden  for  determining 
which  party  is  responsible  for  allowing 
an  imquaUfied  person  to  operate  in  joint 
operations.  These  changes  are  based  on 
the  experiences  of  the  Working  Group 
members  who  believe  that  an  inordinate 
amoimt  of  the  liability  currently  rests 
with  the  controlling  railroad.  The 
perceived  imfaimess  rests  on  the  fact 
that  it  is  not  always  feasible  for  the 
controlling  railroad  to  make  all  of  the 
determinations  required  of  current 
paragraph  (c).  The  guest  railroad  may 
provide  the  controlling  railroad  with  a 
long  list  of  himdreds  or  thousands  of 
locomotive  engineers  that  it  deems 
eligible  for  joint  operations;  following 
up  on  a  long,  and  ever  changing  list  is 
made  much  more  difficult  since  a 
controlling  railroad  does  not  control  the 
persoimel  files  of  the  engineers  on  this 
list. 

The  proposed  realignment  would  lead 
to  a  sharing  of  the  burden  among  a 
controlling  railroad,  a  guest  railroad  and 
a  guest  railroad's  locomotive  engineer. 
The  parties  responsibilities  are  foimd 
respectively  in  paragraphs  (c)(1)  through 
(3).  Although  a  controlling  railroad  still 
has  the  same  obligations  to  make  sure 
the  person  is  qualified,  paragraph  (c)(2) 
would  require  that  a  guest  railroad  make 
these  same  determinations  before 
calling  a  person  to  operate  in  joint 
operations.  Paragraph  (3)  reiterates  the 
responsibility  the  rule  places  on 
engineers  to  notify  a  railroad  when  the 
person  is  being  asked  to  exceed 
certificate  limitations.  While  this 
proposed  amendment  might  seem 
duplicative  to  some  people  in  light  of 
§  240.305(c),  the  Working  Group 
believed  that  some  people  might  not 
readily  recognize  their  responsibility 
imless  specifically  referenced  in  this 
section. 
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Section  240.231 — Requirements  for 
Locomotive  Engineers  Unfamiliar  With 
Physical  Characteristics  in  Other  Than 
Joint  Operations 

The  proposed  addition  of  this  section 
will  improve  safety  and  clear  up  a 
complicated  issue.  Section  240.1 
requires  "that  only  qualified  persons 
operate  a  locomotive  or  train."  The  term 
qualifled  has  a  proposed  definition  in 
S  240.7;  that  definition  states  that 
qualified  "means  a  person  who  has 
passed  all  appropriate  training  and 
testing  programs  required  by  the 
railroad  and  this  part  and  who, 
therefore,  has  actual  knowledge  or  may 
reasonably  be  expected  to  have 
knowledge  of  the  subject  on  which  the 
person  is  qualified."  The  rule  is 
currently  silent  as  to  the  use  of  pilots 
except  for  joint  operations  territory 
pursuant  to  §  240.229(e);  however,  even 
in  this  exception,  a  qualified  person  is 
described  as  "either  a  designated 
supervisor  of  locomotive  engineers  or  a 
certified  train  service  engineer 
determined  by  the  controlling  railroad 
to  have  the  *  *  *  necessary  operating 
skills  including  familiarity  with  its 
physical  characteristics  concerning  the 
joint  operations  territory."  Therefore, 
while  the  regulation  does  not  preclude 
a  locomotive  engineer  from  operating 
under  the  direction  of  a  qualified 
engineer  pilot,  FRA's  official 
interpretation  is  that  other  employees 
may  not  serve  as  pilots  even  if  they  are 
qualified  on  the  operating  rules  and 
physical  characteristics  of  the  territory. 
This  is  a  controversial  interpretation 
since  railroads  have  a  history  of  using 
conductors  and  other  craft  employees  as 
pilots. 

The  changes  to  the  rule  reflect  a  true 
consensus-built  proposal  that  recognizes 
the  complexity  of  the  problem.  Simply 
requiring  locomotive  engineer  pilots  in 
all  situations,  or  in  no  situations,  is 
neither  practical  nor  desirable.  Hence, 
while  supervisors  of  locomotive 
engineers  may  need  to  consult  the  rule 
more  frequently  in  order  to  ensure 
compliance,  the  rule  will  accommodate 
more  flexibility  than  the  current  FRA 
position  that  only  locomotive  engineer 
pilots  are  acceptable. 

Paragraph  (a)  is  a  general  statement  of 
policy  that  explicitly  states  the  basic 
concept  that,  unless  an  exception 
applies,  only  certified  engineers  who  are 
also  qualified  on  the  territory  upon 
which  they  are  to  operate  are  truly 
qualified.  Paragraph  (b)  allows  a  non- 
qualified engineer  to  have  a  pilot  while 
0))(1)  and  (b)(2)  identify  what  type  of 
person  may  serve  as  a  pilot  depending 
on  different  conditions.  In  either  case, 
paragraph  (b)  would  specifically  require 


that  a  railroad's  program  must  address 
how  these  individuals  will  attain 
qualifications  for  pilot  service. 

Paragraph  (b)(1)  would  require  that 
when  an  engineer  has  never  been 
qualified  as  an  engineer  on  a  territory, 
the  railroad  must  provide  a  certified 
engineer  pilot  who  is  both  qualified  and 
not  an  assigned  crew  member.  The 
reasoning  behind  an  engineer  pilot  in 
this  instance  Ues  on  the  fact  that 
engineers  must  have  a  more  detailed 
knowledge  of  the  physical 
characteristics  than  persons  of  other 
crafts  in  order  to  anticipate  how  to 
safely  operate  their  trains.  Meanwhile, 
the  requirement  that  this  certified 
engineer  pilot  not  be  a  crew  member  is 
based  on  the  idea  that  crew  members 
would  have  their  own  duties  that  would 
prevent  them  from  providing  the 
controlling  engineer  their  undivided 
attention.  Certainly,  this  undivided 
attention  is  necessary  when  the 
controlling  engineer  has  no  expectation 
of  what  physical  characteristics  of  the 
territory  are  like  around  the  next  curve 
or  past  the  next  signal. 

Paragraph  (b)(2)  would  allow  any 
qualified  person  to  be  a  pilot  if  the 
controlling  engineer  was  previously 
qualified  on  the  territory  and  lost  that 
qualification  due  to  time  limitations.  Of 
course,  a  railroad  could  choose  to  use  a 
qualified  engineer  pilot,  but  this 
provision  allows  the  railroad  more 
flexibility.  The  concept  behind  easing 
the  engineer  pilots  only  requirement 
relies  on  the  Working  Group  members' 
experiences;  that  is.  engineers  who  have 
been  previously  qualified  on  a  territory 
would  need  less  guidance  and  expertise 
to  refainiliarize  themselves  with  the 
physical  characteristics  of  that  territory. 

Paragraph  (c)  would  allow  certified 
engineers  who  are  unquaUfied  on  the 
physical  characteristics  of  a  territory  to 
operate  trains  under  specific 
circumstances.  The  four  circumstances 
only  apply  to  track  segments  with  an 
average  grade  of  less  than  one  percent 
(1%)  over  a  distance  of  three  (3)  miles. 
In  other  words,  if  a  movement  requires 
the  engineer  to  operate  on  a  track  with 
heavy  grade,  a  pilot  will  be  required 
regardless  of  the  four  circumstances. 

Paragraph  (c)(1)  would  allow  certified 
engineers  to  operate  without  a  pilot  on 
tracks  other  than  a  main  track, 
regardless  of  distance.  FRA  suggests  that 
where  railroads  anticipate  the  need  to 
apply  this  exclusion,  switch  targets 
indicate  names  or  numbers  so  that 
engineers  who  are  unfamiliar  with  a  rail 
yard  can  safely  move  their  trains  to  the 
designated  location  within  the  rail  yard. 
Most  train  operations  conducted  off 
main  track  require  reduced  speed 


limitations  and  thus  have  fewer  and  less 
severe  safety  implications. 

Paragraph  (c)(2)  would  allow  certified 
engineers  to  operate  on  a  main  track . 
without  a  pilot  for  a  distance  not 
exceeding  one  mile,  regardless  of 
maximum  authorized  speed.  As  an 
example,  this  exception  would  allow  an 
unqualified  engineer  to  operate 
movements  from  a  yard  on  the  south 
side  of  a  main  track,  using  the  main 
track  for  less  than  a  mile,  to  a  yard  on 
the  north  side  of  the  main  track. 

Paragraph  (c)(3)  would  allow  certified 
engineers  to  operate  on  any  track 
without  a  pilot,  regardless  of  distance, 
provided  the  established  or  permanent 
maximum  authorized  speed  limit  for  all 
operations  does  not  exceed  20  miles  per 
hour. 

Paragraph  (c)(4)  would  allow  certified 
engineers  to  operate  on  any  track 
without  a  pilot,  regardless  of  distance 
where  existing  operating  rules  require 
movements  to  proceed  prepared  to  stop 
within  one  half  the  engineer's  range  of 
vision.  This  does  not  allow  railroads  to 
make  special  requirements  of  only  their 
engineers  who  are  not  qualified;  ^at  is, 
the  conditional  clause  of  the  restricted 
speed  type  restriction  must  apply  to  all 
operations  on  that  track.  Hence,  it 
would  be  a  violation  of  the  rule  if  a 
railroad  ordered  an  engineer  who  is  not 
qualified  to  operate  on  a  main  track 
with  restricted  speed  instructions  that 
did  not  also  apply  at  all  times  to  every 
other  locomotive  and  train  operation  on 
that  track. 

In  considering  whether  to  suspend  or 
revoke  a  person's  certificate  when  the 
person  is  operating  pursuant  to  one  of 
the  exceptions  in  paragraph  (c),  the 
railroad  should  consider  the  following 
issues:  (1)  whether  the  locomotive 
engineer  notified  a  railroad  official  that 
he  or  she  was  unqualified  to  operate 
over  the  territory;  (2)  whether  the 
locomotive  engineer  was  ordered  by  a 
railroad  official  to  operate  over  the 
territory  despite  the  official's  knowing 
that  the  locomotive  engineer  was 
unqualified;  and,  (3)  if  one  of  the 
exceptions  in  paragraph  (c)  applied, 
whedier  there  was  a  direct  relationship 
between  the  alleged  operational 
misconduct  event  pursuant  to 
§  240.117(e)(1)  through  (5)  and  the 
locomotive  engineer's  unfamiliarity 
with  the  territory. 

If  an  alleged  violation  is  caused  by  the 
engineer's  territorial  unfamiliarity, 
proposed  §  240.307(1)  could  be 
referenced  as  a  defense  to  the  alleged 
misconduct.  For  example,  if  an  engineer 
is  operating  for  a  distance  of  less  than 
one  mile  without  a  pilot  and  the  train 
passes  a  signal  requiring  a  complete 
stop  that  was  around  a  curve,  it  is 
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arguable  that  the  engineer  passed  the 
signal  due  to  his  or  her  unfamiliarity 
and  lack  of  a  pilot;  thus,  revoking  an 
engineer's  certificate  under  such 
circumstances  would  be  improper. 
On  the  other  hand,  if  an  alleged 
violation  occurs  that  is  imrelated  to  the 
engineer's  unfamiliarity  with  the 
territory,  the  engineer  would  be  held 
liable  for  his  or  her  conduct.  For 
example,  if  an  engineer  is  operating 
without  a  pilot  in  unfamiliar  territory 
and  the  type  of  operation  requires  that 
any  operation  on  the  track  does  not 
exceed  20  MPH  pursuant  to 
§  240.231(c)(3),  than  an  engineer  should 
probably  have  his  or  her  certificate 
revoked  for  operating  at  10  MPH  or 
more  above  the  maximum  authorized 
speed.  It  is  unlikely  under  such 
conditions  that  the  physical 
characteristics  somehow  would  have 
helped  cause  the  alleged  violation  since 
a  pilot  would  be  required  if  the 
imfamiUar  territory  was  over  heavy 
grade.  See  §  240.231(c). 

Subpart  D— Administration  of  the 
Certification  Program 

Section  240.305— Prohibited  Conduct 

Parallel  to  the  discussion  in  the 
section-by-section  analysis  above 
concerning  §  240.117(c)(2),  the  Working 
Group  recommended  adding  paragraph 
(a)(6)  to  strengthen  FRA's  authority  to 
take  enforcement  action  against  DSLEs 
under  appropriate  circumstances.  That 
is.  a  DSLE,  who  is  already  a  certified 
locomotive  engineer,  must  realize  that  if 
he  or  she  allows  prohibited  conduct  to 
occur  without  taking  "appropriate 
action."  other  than  in  a  test  monitoring 
capacity.  FRA  could  take  enforcement 
action  against  the  DSLE.  "Appropriate 
action"  is  not  defined  in  the  regulation 
and  would  depend  on  the  facts  and 
circumstances  of  each  case. 

The  regulatory  language,  and  the 
reasoning  behind  that  language,  mirrors 
the  §240. 11 7(c)(2)  amendment.  Given 
FRA's  authority  piusuant  to  §  240.11,  it 
is  arguable  that  the  agency  ciurently  has 
this  authority.  However,  to  reiterate,  this 
amendment  certainly  would  put 
supervisors  on  notice  that  they  cannot 
actively  or  passively  acquiesce  to 
misconduct  events  caused  by  certified 
engineers  they  are  observing. 

In  addition,  several  paragraphs  would 
be  added  to  §  240.305(a)  so  that  the 
prohibited  conduct  list  is  equivalent  to 
the  list  of  misconduct  events  in 
§  240.117(e)  which  require  the  raihoad 
to  initiate  revocation  action.  This 
section  is  needed  so  that  FRA  may 
initiate  enforcement  action.  For 
example,  FRA  may  want  to  initiate 
enforcement  action  in  the  event  that  a 


railroad  fails  to  initiate  revocation 
action  or  a  person  is  not  a  certified 
locomotive  engineer  under  this  part. 
Furthermore.  FRA  will  make 
conforming  changes  to  paragraph  {a)(3) 
as  necessary  considering  proposed 
Passenger  Equipment  Safety  Standards 
to  be  published  at  49  CFR  part  238.  See 
62  FR  49728  (Sept.  23. 1997.  Also.  FRA 
anticipates  proposed  changes  to  49  CFR 
part  232  that  may  requiring  conforming 
changes  to  paragraph  (a)(3).  See  63  FR 
48294  (Sept.  9.  1998). 

Section  240.307— Revocation  of 
Certification 

When  the  final  rule  was  published  in 
1991,  FRA  intended  that  the  notice  of 
suspension  in  paragraph  (b)  would  be 
written  notice.  FRA  explicitly  stated  in 
the  preamble  to  that  first  final  rule  on 
this  subject  that  "[pjaragraph  (b) 
requires  that  t)efore  suspending  a 
certificate,  or  contemporaneous  with  the 
suspension,  the  railroad  shall  give  the 
engineer  written  notice  of  the  reason  for 
the  pending  revocation  action  and 
provide  an  opportimity  for  a  hearing." 
56  FR  28228,  28251  Qune  19. 1991). 
Despite  these  intentions,  the  rule  itself 
failed  to  specify  that  notice  must  be 
made  in  writing.  Consequently,  many 
persons  effected  by  this  rule  have  not 
received  written  notice  of  proposed 
actions  against  them. 

FRA  proposed  to  the  Working  Group 
that  the  word  "written"  be  added  to 
paragraph  (b)(2)  so  that  the  agency's 
intentions  would  be  reflected  in  the 
rule.  The  Working  Group  siuprised  FRA 
by  countering  that  this  was  not  the  only 
problem  with  this  paragraph  and  that 
without  clarification,  written  notice 
would  pose  problems  for  some 
operations.  A  discussion  ensiied  so  the 
Working  Group  could  identify  the 
problems  and  attempt  to  resolve  them. 
The  main  problem  identified  by  the 
addition  of  the  word  "written"  to 
paragraph  (b)(2)  was  that  a  raih-oad  may 
be  in  "receipt  of  reliable  information 
indicating  the  person's  lack  of 
qualification  under  this  part."  have  the 
desire  to  immediately  suspend  the 
person's  certificate,  but  lack  the  means 
to  immediately  draft  a  competent 
written  notice.  See  §  240.307(b)(1).  As  a 
compromise,  the  Working  Group 
proposed  that  the  initial  notice  may  be 
either  verbal  or  written.  Confirmation  of 
the  suspension  must  be  made  in  writing 
at  a  later  date.  The  amount  of  time  the 
railroad  has  to  confirm  the  notice  in 
writing  depends  on  whether  or  not  a 
collective  bargaining  agreement  is 
applicable.  The  Working  Group  believed 
that  if  no  collective  bargaining 
agreement  is  applicable,  96  hoiu^  is 


sufficient  time  for  a  railroad  to  provide 
this  important  information. 

Another  of  the  problems  identified  by 
the  Working  Group  was  that  throughout 
§  240.307,  the  regulation  refers  to  an 
individual  whose  function  is  the 
"charging  official."  Several  Working 
Group  members  noted  that  the  railroad 
industry  does  not  generally  use  this 
term  and  that  a  better  description  of  the 
individual  the  regulation  is  referring  to 
would  be  "investigating  officer."  FRA 
voted  for,  and  now  proposes,  the  change 
of  this  term,  but  wants  to  clarify  that  the 
agency's  position  is  that  both  terms  refer 
to  the  railroad  official  who  accepts  the 
prosecutorial  role. 

Paragraph  (c)  would  be  modified  to 
reflect  the  consequences  of  adding 
paragraph  (i).  Paragraph  (i)  provides 
specific  standards  of  review  for  railroad 
supervisors  and  hearing  officers  to 
consider  when  deciding  whether  to 
suspend  or  revoke  a  person's  certificate 
due  to  an  alleged  violation  of  an 
operational  misconduct  event.  Pursuant 
to  paragraph  (i),  either  defense  must  be 
proven  by  substantial  evidence. 

One  issue  that  has  bothered  both  FRA 
and  many  persons  affected  by  this  rule 
involves  the  presiding  officer's  actions 
pursuant  to  paragraph  (c){10).  Paragraph 
(c)  specifies  that  imless  a  hearing  is  held 
pursuant  to  a  collective  bargaining 
agreement  as  specified  in  paragraph  (d) 
or  is  waived  according  to  paragraph  (f), 
the  railroad  is  required  to  provide  a 
hearing  consistent  with  procedures 
specified  in  paragraph  (c).  Paragraph 
(c)(10)  requires  that  the  presiding  officer 
prepare  a  written  decision,  which  on  its 
face  seems  like  a  straightforward 
requirement.  However,  some  petitioners 
have  argued  that  procedural  error  has 
occurred  when  written  decisions  have 
been  signed  by  a  presiding  officer's 
supervisor  or  a  railroad  official  other 
than  the  presiding  officer.  The  issue 
appears  to  be  whether  the  presiding 
officer  must  also  be  the  decision-maker 
or  whether  the  presiding  officer  can 
merely  take  the  passive  role  of  presiding 
over  the  proceedings  only.  There  is  also 
a  separate  issue  of  whether  a  railroad 
official  who  is  someone  other  than  the 
presiding  officer  may  have  a  conflict  of 
interest  that  should  disqualify  that 
railroad  official  from  signing  the  written 
decision;  i.e.,  there  may  be  the 
appearance  of  impropriety  if  the  non- 
presiding  railroad  official  has  ex-parte 
communications  with  the  charging 
official  (or  investigating  officer).  This 
kind  of  ethical  issue  could  be  raised  in 
a  petition  to  the  LERB  as  a  procedural 
issue  and  could  be  alleged  to  cause  a 
petitioner  substantial  harm. 

The  agency's  intentions  were 
articulated  in  the  preamble  to  the  1993 
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interim  final  rule.  FRA  stated  that 
"FRA's  design  for  Subpart  D  was 
structured  to  ensure  that  such  decisions 
would  come  only  after  the  certified 
locomotive  engineer  had  been  afforded 
an  opportunity  for  an  investigatory 
hearing  at  which  the  hearing  officer 
would  determine  whether  there  was 
sufficient  evidence  to  establish  that  the 
engineer's  conduct  warranted 
revocation  of  his  or  her  certification." 
58  FR  18982. 18999  (Apr.  9, 1993).  FRA 
also  discussed  in  this  1993  preamble 
how  the  revocation  process  pursuemt  to 
this  part  should  be  integrated  with  the 
collective  bargaining  process.  FRA 
stated  that  if  die  collective  bargaining 
process  is  used  "the  hearing  officer  will 
be  limited  to  reaching  findings  based  on 
the  record  of  the  hearing"  and  not  other 
factors  as  may  be  allowed  by  a 
bargaining  agreement;  the  rule  was 
written  to  "guard  against  hearing 
officers  who  might  be  tempted  to  make 
decisions  based  on  data  not  fully 
examined  at  the  hearing."  58  FR  18982, 
19000  (Apr.  9, 1993).  Hence,  it  appears 
that  the  agency  did  not  even 
contemplate  that  someone  other  than 
the  presiding  officer  might  make  the 
revocation  decision. 

In  contrast  to  the  agency's  initial 
position,  several  Working  Group 
members  said  that  their  organizations 
have  set  up  this  process  to  allow 
someone  other  than  the  presiding  officer 
to  make  the  revocation  decision.  This 
other  person  is  always  a  railroad  official 
who  reviews  the  record  made  at  the 
railroad  hearing.  Although  this  is  not 
what  the  agency  expected  when  it 
drafted  the  original  final  riUe  in  1991, 
FRA  and  the  L£RB  have  found  this 
practice  acceptable  as  long  as  the 
relevant  railroad  official  has  not  been 
the  charging  official  (or  investigating 
officer,  as  proposed).  The  theory  of  diis 
NPRM  is  that  fairness  of  the  hearing  and 
the  decision  is  maintained  by  separating 
the  person  who  plays  the  prosecutorial 
role  fit>m  the  person  who  acts  as  the 
decision-maker.  Thus,  the  Working 
Group  recommends  and  FRA  proposes 
to  codify  this  position  in  paragraph 
(c)(10).  FRA  has  reservations,  however, 
about  such  decisions  being  made  by 
persons  who  have  not  had  the 
opportunity  to  evaluate  the  credibility 
of  witnesses  in  the  case  by  receiving 
their  testimony  at  first  hand.  FRA  seeks 
comments  on  this  issue. 

Paragraph  {i)(l)  would  make  it 
explicidy  known  that  a  person's 
certificate  shall  not  be  revoked  when 
there  is  substantial  evidence  of  an 
intervening  cause  that  prevented  or 
materially  impaired  the  person's  ability 
to  comply.  FRA  has  always  maintained 
this  position  and  the  RSAC  members 


agreed  that  it  would  be  useful  to 
incorporate  it  into  the  rule.  FRA  expects 
that  railroads  which  have  previously 
believed  they  were  imder  a  mandate  to 
decertify  a  person  for  a  violation 
regardless  of  the  particular  factual 
defenses'the  person  may  have  had,  will 
more  carefully  consider  similar  defenses 
in  future  cases.  In  1993,  FRA  stated  that 
"[flactual  disputes  coiUd  also  involve 
whether  certain  equitable 
considerations  warrant  reversal  of  the 
railroad's  decision  on  the  grounds  that, 
due  to  certain  pecuhar  underlying  facts, 
the  railroad's  decision  would  produce 
an  unjust  result  not  intended  by  FRA's 
rules."  58  FR  18982, 19001  (Apr.  9. 
1993).  The  example  FRA  used  in  1993 
applies  to  this  proposal  as  well.  That  is, 
the  LERB  "will  consider  assertions  that 
a  person  failed  to  operate  the  train 
within  the  prescribed  speed  limits 
because  of  defective  equipment." 
Similarly,  the  actions  of  other  people 
may  sometimes  be  an  intervening  cause. 
For  instance,  a  conductor  or  dispatcher 
may  relay  incorrect  information  to  the 
engineer  which  is  relied  on  in  making 
a  prohibited  train  movement. 

Meanwhile,  locomotive  engineers  and 
railroad  managers  should  note  that  not 
all  equipment  failures  or  errors  caused 
by  others  should  serve  to  absolve  the 
person  from  certification  action.  The 
factual  issues  of  each  circiunstance  must 
be  analyzed  on  a  case-by-case  basis.  For 
example,  a  broken  speedometer  would 
certainly  not  be  an  intervening  foctor  in 
a  violation  of  §  240.117(e)(3)  (failure  to 
do  certain  required  brake  tests). 

Paragraph  (i)(2)  would  constitute  an 
important  change  to  the  enforcement 
philosophy  of  this  part  and  was  a 
popular  concept  among  the  RSAC 
members.  This  section,  which  only 
applies  to  the  operational  misconduct 
events,  requires  railroads  to  forgo 
revocation  when  two  criteria  are  met. 
First,  the  violation  must  be  of  a  minimal 
nature;  for  example,  on  high  speed  track 
at  the  bottom  of  a  steep  grade,  the  front 
of  the  lead  unit  in  a  four  luiit  consist 
hauling  100  cars  enters  a  speed 
restriction  at  10  miles  per  hour  over 
speed,  but  the  third  unit  and  the  balance 
of  the  train  enters  the  speed  restriction 
at  the  proper  speed,  and  maintains  that 
speed  for  the  remainder  of  the  train. 
Other  examples  would  include  slowing 
down  for  speed  restrictions  that  are 
located  within  difficult  train-handling 
territory,  flat  switching-kicking  cars, 
snow  plow  operations,  and  certain 
industrial  switching  operations 
requiring  short  bursts  of  speed  to  spot 
cars  on  steep  inclines.  While  a  railroad 
would  be  free  to  take  such  disciplinary 
action  as  it  deems  appropriate 
consistent  with  the  collective  bargaining 


agreement  and  the  Railway  Labor  Act, 
the  consensus  of  the  Working  Group  is 
that  this  is  a  violation  so  minimal  that 
safety  is  not  compromised  and  federal 
government  intervention  is  not 
warranted. 

However,  a  violation  could  not  be 
considered  of  a  minimal  nature  if  an 
engineer  blatantly  disregarded  the 
operating  rules.  For  example,  using  the 
same  consist  and  location  in  the 
previous  example,  if  the  entire  train 
were  operated  through  the  speed 
restriction  at  10  miles  per  hour  over  the 
prescribed  speed,  then  the  event  could 
not  be  considered  of  a  minimal  nature. 

Second,  for  paragraph  (i)(2)  to  apply, 
there  must  also  be  substantial  evidence 
that  the  violation  did  not  have  either  a 
direct  or  potential  effect  on  rail  safety. 
This  proposed  defense  would  certainly 
not  apply  to  a  violation  that  actually 
caused  a  collision  or  injury  because  that 
would  be  a  direct  effect  on  rail  safety. 
It  woidd  also  not  apply  to  a  violation 
that,  given  the  factual  circiunstances 
surrounding  the  violation,  could  have 
resulted  in  a  collision  or  injiuy  because 
that  would  be  a  potential  effect  on  rail 
safety.  For  instance,  an  example  used  to 
illustrate  the  term  "minimal  nature" 
described  a  situation  involving  a  train 
that  had  the  first  two  locomotives  enter 
a  speed  restriction  too  fast,  yet  the 
balance  of  the  train  was  in  compUance 
with  the  speed  restriction;  since  the 
train  in  this  example  would  not  be 
endangering  other  trains  because  it  had 
the  audiority  to  travel  on  that  track  at  a 
particular  speed,  there  would  be  no 
direct  or  potential  effect  on  rail  safety 
caused  by  this  violation. 

In  contrast,  if  a  train  fails  to  stop  short 
of  a  banner,  which  is  acting  as  a  signal 
requiring  a  complete  stop  before  passing 
it,  diuing  an  efficiency  test,  that  striking 
of  a  banner  may  have  no  direct  effect  on 
rail  safety  but  it  has  a  potential  effect 
since  a  banner  would  be  simulating  a 
railroad  car  or  another  train. 
Meanwhile,  there  is  a  difference 
between  passing  a  banner  versus  making 
an  incidental  touching  of  a  banner.  If  a 
locomotive  or  train  barely  touches  a 
banner  so  that  the  locomotive  or  train 
does  not  run  over  the  banner,  break  the 
baimer,  or  cause  the  banner  to  fall 
down,  this  incidental  touching  should 
be  considered  a  minimal  nature 
violation  that  does  not  have  any  direct 
or  potential  effect  on  rail  safety.  This  is 
because  such  an  incidental  touching  is 
not  likely  to  cause  damage  to  equipment 
or  injuries  to  crew  members  even  if  the 
banner  was  another  train. 

Similarly,  if  a  traiji  has  verbal  and 
written  authority  to  occupy  a  segment  of 
main  track,  the  written  authority  refers 
to  the  correct  train  number,  and  the 
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written  authority  refers  to  the  wrong 
locomotive  because  someone  transposed 
the  niunbers,  the  engineer's  violation  in 
not  catching  this  error  before  entering 
the  track  without  proper  authority  could 
be  considered  of  a  minimal  nature  with 
no  direct  or  potential  effect  on  rail 
safety.  Since  the  railroad  would  be 
aware  of  the  whereabouts  of  this  train, 
the  additional  risk  to  safety  of  this 
paperwork  mistake  is  practically  none. 
Under  the  same  scenario,  where  there 
are  no  other  trains  or  equipment 
operating  within  the  designated  limits, 
there  may  be  no  potential  effect  on  rail 
safety  as  well  as  no  direct  effect. 

Paragraph  (j)  would  require  that 
railroads  keep  records  of  those 
violations  in  which  they  elect  not  to 
revoke  the  person's  certificate  pursuant 
to  paragraph  (i).  The  keeping  of  these 
records  is  substantially  less  burdensome 
than  the  current  rule  since  the  current 
rule  requires  this  type  of  recordkeeping 
plus  the  opportimity  for  a  hearing  under 
§  240.307.  'The  purpose  for  keeping  such 
records  is  so  that  FRA  can  oversee 
enforcement  of  the  rule.  As  noted  earlier 
in  the  preamble  (when  explaining  one  of 
RSAC's  major  issues  as  addressing 
safety  assurance  and  compliance  by 
clarifying  railroad  discretion),  paragraph 
(j)(l)  would  require  that  railroads  keep 
records  even  when  they  decide  not  to 
suspend  a  person's  certificate  due  to  a 
determination  pursuant  to  paragraph  (i). 
Paragraph  (j)(2)  would  require  that 
railroads  keep  records  even  when  they 
make  their  determination  prior  to  the 
convening  of  the  hearing  held  pursuant 
to  §  240.307. 

Paragraph  (k)  would  address  concerns 
from  some  Working  Group  members 
that  problems  could  arise  if  FRA 
disagrees  with  a  railroad's  decision  not 
to  suspend  a  locomotive  engineer's 
certificate  for  an  alleged  misconduct 
event  pursuant  to  §  240.117(e).  The  idea 
behind  new  paragraph  (i)  is  that  as  long 
as  the  railroads  make  good  faith 
determinations  after  reasonable 
inquiries,  they  should  have  a  defense  to 
dvil  enforcement  for  making,  what  the 
agency  believes  is.  an  incorrect 
determination.  Since  paragraph  (i)  will 
require  the  railroads  to  make  some 
difficult  decisions  based  on  factual 
circumstances  on  a  case-by-case  basis, 
the  RSAC  members  felt  that  it  was  only 
fair  that  the  railroads  should  not  be 
penalized  for  making  what  the  agency  in 
hindsight  may  decide  to  be  the  wrong 
decision.  However,  raihoads  shall  be 
put  on  notice  that  if  they  do  not  conduct 
a  reasonable  inquiry  or  act  in  good  faith, 
they  are  subject  to  civil  penalty 
enforcement. 


Section  240.309— Railroad  Oversight 
Responsibilities 

This  recordkeeping  section  needs 
modification  to  better  reflect  the  types 
of  poor  safety  conduct  identified  in 
§  240.117(e).  Paragraph  (e)(3)  would  also 
need  amending  to  include  a  reference  to 
part  238  [Passenger  Equipment  Safety 
Standards]  if  that  proposed  rule 
becomes  final.  Paragraphs  (e)(6),  (7)  and 
(8)  currently  concern  train  handling 
issues  that  are  no  longer  considered 
operational  misconduct  events.  Hence, 
the  new  paragraphs  (e)(6),  (7)  and  (8) 
mirror  those  operational  misconduct 
events  that  were  mistakenly  left  off  this 
list  of  conduct  that  needs  to  be  reported 
for  study  and  evaluation  purposes. 

New  paragraph  (h)  would  correct  a 
clerical  error  which  had  mistakenly 
created  two  paragraphs  labeled  as  (e). 

Subpart  E — Dispute  Resolution 
Procedures 

Section  240.403— Petition  Requirements 

The  proposed  changes  to  paragraph 
(d)  would  shorten  the  amount  of  time  an 
aggrieved  person  can  take  to  file  a 
petition  with  the  LERB  from  180  days  to 
120  days.  The  main  reason  for  this 
change  is  wrapped  up  in  the  overall 
concept  that  the  entire  certification 
review  process  should  be  as  short  as 
possible  because  timely  decisions  are 
more  meaningful.  Another  reason  for 
shortening  this  filing  period  is  that  the 
RSAC  members,  many  of  whom  have 
had  significant  exposure  to  the  LERB 
petition  process,  found  this  time  period 
unnecessarily  long  in  order  to  complete 
a  petition.  These  industry  leaders 
recognize  that  the  evidence  typically 
needed  for  the  LERB's  review  is  readily 
available  at  the  time  the  railroad  makes 
its  revocation  decision.  Petitioners  need 
to  send  the  LERB  this  evidence  and  add 
an  explanation  as  to  why  they  believe 
the  railroad's  decision  was  improper. 
Since  this  period  of  time  was  so  great, 
some  RSAC  members  reported  that  it 
only  encouraged  aggrieved  persons  to 
procrastinate  before  deciding  whether  to 
file  a  petition. 

Section  240.405 — Processing 
Qualification  Review  Petitions 

Paragraph  (a)  would  be  modified  to 
include  a  public  pronoimcement  of 
FRA's  goal  to  issue  timely  decisions. 
Many  of  the  RSAC  members  applauded 
the  thoroughness  of  the  LERB's 
decisions;  meanwhile,  all  of  the 
Working  Group  members,  including 
FRA,  agreed  that  the  LERB  needs  to 
issue  all  of  its  decisions  in  a  timely 
fashion.  As  FRA  discussed  in  the  RSAC 
meetings,  FRA  has  improved  the 
process;  however,  FRA's  efforts  have  led 


to  mixed  results.  Therefore,  by 
publishing  FRA's  goal  of  rendering 
decisions  within  180  days  firom  the  date 
FRA  has  received  all  the  information 
from  the  parties  and  stating  that 
intention  in  a  letter  to  Petitioner,  FRA 
will  be  recognizing  these  decisions  as 
projects  requiring  specific  deadlines. 

Paragrapn  (c)  would  lengthen  the 
amount  of  time  the  railroad  will  be 
given  to  respond  to  a  petitfon  from  30 
days  to  60  days.  After  several  years  of 
responding  to  petitions,  the  RSAC 
members  representing  railroads 
complained  of  the  great  burden  and 
difficulty  they  had  in  issuing  timely 
responses.  Although  there  was  some 
reluctance  to  lengthening  this  period 
and  thereby  the  overall  process,  there 
was  consensus  that  this  30-day  time 
period  was  unfairly  short.  FRA  would 
expect  that  when  possible,  railroads  will 
continue  to  file  responses  as  soon  as 
possible  rather  than  wait  until  the 
sixtieth  day  to  file. 

Paragraph  (d)(3)  would  be  added  so 
that  railroads  which  submit  information 
in  response  to  a  petition  will  be 
required  to  file  such  submission  in 
triplicate.  While  this  proposal  creates  an 
additional  mandatory  paperwork 
burden  for  the  railroads  Uiat  choose  to 
respond,  it  should  not  be  a  great 
hardship  since  most  railroads  have  been 
voluntarily  supplying  FRA  with  three 
copies  of  their  submissions.  Many 
submissions  contain  several  himdred 
pages  since  they  typically  include  a 
copy  of  the  hearing  transcript  developed 
at  the  railroad  on-the-property  hearing 
pursuant  to  §  240.307.  When  the  Docket 
Clerk  receives  a  single  copy  of  a 
railroad's  response  to  a  petition,  the 
Docket  Clerk  typically  makes  two 
additional  photocopies  of  the  response 
or  calls  the  railroad's  representative  to 
see  if  the  railroad  is  willing  to 
voluntarily  provide  two  additional 
copies;  consequently,  making  this  a 
mandatory  requirement  will  ease  an 
administrative  burden  for  FRA  and 
clarify  what  FRA  really  needs  to  process 
the  petition.  Since  persons  filing 
petitions  are  specifically  required  to 
submit  each  petition  in  triplicate,  this 
requirement  would  provide  parity 
between  the  parties.  Furthermore, 
without  this  requirement,  the  burden  • 
placed  on  the  Docket  Clerk  could  cause 
imdeslrable  delay  in  this  process. 

Section  240.411— Appeals 

Although  FRA  has  proceeded  without 
legal  challenge,  some  questioned  the 
fact  that  the  ciurent  rule  does  not 
specify  that  the  Administrator  has  the 
power  to  remand  or  vacate.  A  remand  is 
a  tool  which  allows  the  appellate 
decision-maker  to  send  a  case  back  to 
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the  tribunal  or  body  from  which  it  was 
appealed  for  further  deliberation.  For 
example,  if  the  Administrator  reverses  a 
judgment  made  pursuant  to  §  240.409, 
the  Administrator  may  remand  the 
matter  for  a  new  proceeding  or  hearing 
to  be  carried  out  consistent  with  the 
principles  annoimced  in  the 
Administrator's  decision.  The  authority 
to  vacate  may  be  necessary  if  the 
Administrator  wishes  to  annul  or  set 
aside  an  entry  of  record  or  a  judgment. 
Since  the  powers  to  remand  and  vacate 
should  prove  beneficial  to  the  dispute 
resolution  procedures,  they  are 
proposed  as  additions  to  paragraph  (e). 

llie  phrase  "when  these 
administrative  remedies  have  been 
exhausted"  is  included  as  part  of  the 
regulation  so  that  parties  would 
imderstand  that  a  remand,  or  other 
intermediate  decision,  would  not 
constitute  final  agency  action.  The 
inclusion  of  this  phrase  is  made  in 
deference  to  those  parties  that  are  not 
represented  by  an  attorney  or  who  might 
otherwise  be  confused  as  to  whether  any 
action  taken  by  the  Administrator 
should  be  considered  final  agency 
action. 

Appendix  A  to  Part  240 — Schedule  of 
Civil  Penalties 

FRA  proposes  that  footnote  number  1 
to  this  schedule  of  civil  penalties  should 
be  revised  to  reflect  recent  changes  in 
the  law.  The  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990,  Pub. 
L.  101-410  Stat.  890,  28  U.S.C.  2461 
note,  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  Pub.  L.  104- 
134,  April  26, 1996  required  agencies  to 
adjust  for  inflation  the  maximum  civil 
monetary  penalties  within  the  agencies 
jurisdiction.  The  resulting  $11,000  and 
$22,000  maximum  penalties  were 
determined  by  applying  the  criteria  set 
forth  in  sections  4  and  5  of  the  statute 
to  the  maximum  penalties  otherwise 
provided  for  in  the  Federal  railroad 
safety  laws. 

At  the  time  it  issues  a  final  rule,  FRA 
will  consider  whether  any  additional 
revision  of  the  ciurent  penalty  schedule 
is  necessary.  Although  penalty 
schedules  are  statements  of  policy  and 
FRA  is  not  obligated  to  provide  an 
opportunity  for  public  comment,  FRA 
would  welcome  comments  on  this  isAie. 

Regttlat(H7  Impact 

E.0. 12866  and  DOT  Regulatory  Policies 
and  Procedures 

This  notice  of  proposed  rulemaking 
has  been  evaluated  in  accordance  with 
existing  regulatory  policies  and  is 
considered  to  be  nonsignificant  imder 
Executive  Order  12866  and  is  not 


significant  under  the  DOT  policies  and 
procedures  (44  F.R.  11034;  February  26, 
1979).  FRA  has  prepared  and  placed  in 
the  docket  a  regulatory  evaluation  of  the 
pr^osed  rule. 

FRA  expects  that  overall  the  proposed 
rule  will  save  the  rail  industry 
approximately  $8do,000  Net  Present 
Value  (NPV)  over  the  next  twenty-years. 
The  NPV  of  the  total  twenty-year 
additional  costs  associated  with  the 
proposed  rule  is  $1,086,959.  The  NPV  of 
the  total  twenty-year  monetary  cost 
savings  expected  to  accrue  to  the 
industry  firom  the  proposed  rule  is 
$1,976,684.  For  some  rail  operators,  the 
total  costs  they  incur  may  exceed  the 
total  costs  they  save.  For  others,  the  cost 
savings  will  outweigh  the  costs 
incurred. 

FRA  believes  it  is  reasonable  to  expect 
that  several  injuries  and  fatalities  would 
be  avoided  as  a  result  of  implementing 
some  of  the  proposed  changes.  FRA  also 
believes  that  the  safety  of  rail  operations 
will  not  be  compromised  as  a  result  of 
implementing  the  cost  savings  changes. 

The  following  table  presents 
estimated  twenty-year  monetary  impacts 
associated  with  the  proposed  rule 
modifications. 


Descnpiion 

Costs  in- 
curred 

Costs 
saved 

Supervisors  of  Loco- 
motive Engi- 
neers—. 
Qualifications    .. 

$1,053,207 

First  Designated 
Supervisor  .... 
Extending  Cui- 

paMity  

Hevocatte  Event 

Criteria  (Speed)  ... 
Ineligit)ility  Schedule 
Vision  and  Hearing 

Acuity 

New  Railroads/New 
Territories  

$16,844 

17.798 

232.486 

574.746 

14.185 

16.844 

Pilots  for  Locomotive 
Engineers  

Written  Notice  of 
Revocation      .    . 

1,769 

1.047.282 

Added  Railroad  Dis- 
cretion   

88.481 

Total  (rounded) 
Net  Savings 
(rounded) 

1,086.959 

»••• 

1.976.684 
889.725 

Additionally,  note  that  the  NPV  of  the 
total  savings  to  individual  locomotive 
engineers  that  commit  second  and  third 
violations  of  railroad  operating  rules 
and  practices  within  a  three-year  period 
is  expected  to  total  approximately 
$2,487,263  over  the  next  twenty  years. 
However,  because  one  engineer's  lost 
employment  opportunity  would  remain 
another  locomotive  engineer's  gained 
opportunity,  these  cost  savings  are 


presented  for  information  purposes 
only. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  an 
assessment  of  the  impacts  of  rules  on 
small  entities.  "Small  entity."  is  defined 
in  5  U.S.C.  601  as  a  small  business 
concern  that  is  independently  owned 
and  operated,  and  is  not  dominant  in  its 
field  of  operation.  The  United  States 
Small  Business  Administration  (SBA) 
stipulates  in  its  "Size  Standards"  that 
the  largest  a  "for-profit"  railroad  may 
be.  and  still  be  classified  as  a  "small 
entity."  is  1.500  employees  for  "Line- 
Haul  Operating"  Railroads,  and  500 
employees  for  "Switching  and  Terminal 
Establishments."  Table  of  Size 
Standards,"  U.S.  Small  Business 
Administration.  January  31. 1996, 13 
CFR  part  121. 

The  proposed  rule  would  affect  small 
railroads  as  defined  by  the  SBA.  For 
government  entities  the  definition  of 
small  entities  is  ba^bd  on  population 
served  (50.000).  Governmental 
jurisdictions  and  transit  authorities 
providing  intercity  and  conunuter  rail 
service  impacted  by  this  rulemaking  do 
not  serve  commimities  with  population 
levels  below  50,000. 

Because  FRA  does  not  have 
information  regarding  the  nimiber  of 
people  employed  by  railroads,  it  cannot 
determine  exactly  how  many  small 
railroads,  by  SBA  definition,  are  in 
operation  in  the  United  States.  Using 
the  SBA  parameters.  Class  III  railroads 
would  probably  classify  as  small 
businesses.  Therefore,  FRA  has  issued 
an  interim  policy  establishing  the 
delineation  of  Class  III  as  being 
representative  of  small  businesses  for 
the  railroad  industry.  The  Regulatory 
Flexibility  Assessment  for  this  NPRM  is 
included  in  the  Regulatory  Evaluation 
that  was  placed  in  the  docket  for  this 
rulemaking. 

About  650  of  the  approximately  700 
railroads  in  the  United  States  are 
probably  Class  III  railroads  and  would 
be  considered  small  businesses  by  FRA. 
Small  railroads  that  would  be  affected 
by  the  proposed  rule  provide  less  than 
10  percent  of  the  industry's 
employment,  own  about  10  percent  of 
the  track,  and  operate  less  than  10  - 
percent  of  the  ton-miles.  Approximately 
50  of  these  railroads  are  tourist,  scenic, 
excursion,  or  museum  railroads  that 
operate  on  the  general  railroad  system. 

The  proposed  standards  were 
developed  by  an  industry  Working 
Group  that  has  members  from  ASLRRA 
that  represent  the  interests  of  small 
freight  railroads  and  some  excursion 
railroads  operating  in  the  United  States. 
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A  representative  of  the  Tourist  Railway 
Association,  Incorporated  is  a  member 
of  the  Rail  Safety  Advisory  Committee 
which  was  responsible  for  approving 
the  proposed  standards  developed  by 
the  Working  Group.  Individual  small 
rail  operators  have  an  opportunity  to 
comment  on  this  NPRM. 

FRA  has  not  estimated  the  level  of 
impact  of  this  rule  on  small  entities  at 
this  time.  The  impact  on  a  particular 
entity  will  vary  in  proportion  to  the  size 
of  the  railroad.  FRA  requests 
information  regarding  the  number  of 
locomotive  engineers  employed  by  Class 
III  railroads  as  well  as  information 
regarding  the  average  number  of 
locomotive  engineer  certification 
revocations  that  occur  each  year  on 
Class  III  railroads.  This  information  will 
assist  FRA  in  estimating  the  level  of 
impact  on  small  entities. 

FRA  has  identified  four  specific 
proposed  requirements  that  would 
result  in  additional  regulatory  burden 
for  small  railroads.  The  proposed 
extension  of  culpability  to  DSLEs, 
locomotive  engineers'  right  to  receive 
further  medical  evaluation  following  a 
vision  and  hearing  acuity  test, 
distribution  of  the  Final  Rule  to  medical 
officers,  and  written  notification  of 
suspension  of  certification  would  all 
affect  small  railroads.  The  level  of  costs 
associated  with  these  standards  should 
vary  in  proportion  to  the  size  of  each 
railroad.  Railroads  with  fewer 
locomotive  engineers  would  experience 
lower  costs.  These  standards  do  not 
offer  opportunities  for  larger  railroads  to 
experience  economies  of  scale. 

Also  note  that  railroads  would  be 
relieved  of  some  of  the  costs  associated 
with  current  Federal  regulations.  Small 
railroads  are  actually  expected  to  benefit 
relatively  more  than  their  larger 
counterparts  from  three  particular 
proposals.  The  criteria  for  requiring 
pilots  for  locomotive  engineers  not 
qualified  on  the  physical  characteristics 
of  a  territory  grant  exemptions  based  on 
factors  favorable  to  small  railroads  such 
as  operating  speed  and  type  of  terrain. 
The  allowance  for  a  single  certificate  for 
certified  locomotive  engineers  qualified 
to  operate  on  more  than  one  railroad 
would  have  particular  applicability  to 
small  railroads  owned  by  holding 
companies.  Finally,  the  joint  operations 
requirement  for  the  shared 
responsibility  of  determining  which 
locomotive  engineers  are  qualified  to 
operate  over  the  host  railroad's  territory 
would  provide  small  railroads  that 
provide  other  railroads  trackage  rights 
over  all  or  part  of  their  territory  with 
significant  opportunities  for  cost 
savings. 


FRA  expects  that  overall  the 
economic  benefits  that  would  accrue  to 
small  railroads  if  the  requirements  of 
this  proposal  are  implemented  will 
exceed  the  regulatory  costs.  FRA  is  also 
confident  that  the  costs  associated  with 
particular  requirements  will  be  justified 
by  the  safety  benefits  achieved. 

The  Working  Group  considered 
proposals  made  by  the  ASLRRA  to 
provide  small  railroads  with  economic 
relief  from  some  of  the  burdens  imposed 
by  the  existing  and  proposed  federal 
regulations  addressing  locomotive 
engineer  qualifications  and  certification. 
Initially,  the  ASLRRA  proposed  that 
recertification  of  locomotive  engineers 
occur  every  5  years,  versus  the  ciurent 
3  year  interval.  The  Working  Group 
considered  this  proposal.  However,  the 
proposal  would  decrease  the  level  of 
confidence  that  railroads  have  regarding 
the  level  of  safety  with  which  trains  are 
operated.  The  recertification  process 
provides  railroads  with  the  opportunity 
to  ascertain  that  locomotive  engineers 
can  operate  trains  in  a  safe  manner. 
Unsafe  locomotive  engineer  train 
operating  practices  are  detected  during 
the  tests  administered  as  part  of  the 
recertification  process  and  can  be 
corrected  through  appropriate  training. 
Because  the  timing  of  training  of 
locomotive  engineers  coincides  with 
their  recertification,  lengthening  the 
recertification  interval  could  translate 
into  delaying  needed  refresher  training 
sessions.  This  would  decrease  the  level 
of  safety  with  which  trains  are  operated. 
This  extension  would  advance  the 
economic  interests  of  small  entities  but, 
would  not  advjance  the  interests  of  rail 
safety. 

Taldng  into  accoimt  the  safety 
concerns  of  the  Working  Group,  the 
ASLRRA  proposed  that  recertification 
remain  at  a  3  year  interval,  but  that  the 
National  Driver  Register  (NDR)  check 
and  the  hearing  and  vision  tests  be 
performed  at  5  year  intervals  (instead  of 
the  current  3  year  interval)  for  Class  III 
railroads  that  do  not  operate  passenger 
trains,  do  not  operate  in  territory  where 
passenger  trains  are  operated,  do  not 
operate  in  territory  with  a  grade  of  two 
percent  or  greater  over  a  distance  of  two 
continuous  miles  or,  do  not  operate  in 
signal  territory,  and,  within  the  past 
year,  haye  not  transported  any 
hazardous  materials  in  hazard  classes  1 
(explosives),  2.3  (poisonous  gases)  or  7 
(radioactive  materials).  The  rationale  for 
allowing  longer  intervals  between 
hearing  and  vision  acuity  tests  for 
locomotive  engineers  in  smaller 
operations  is  that  on  site  management 
would  be  more  likely  to  notice  changes 
in  a  person's  medical  condition.  By 
excluding  territories  with  passenger  rail 


traffic,  steep  grades,  signals,  and 
railroads  that  haul  hazardous  materials 
from  the  extension,  the  proposal  limits 
the  impact  of  the  extension  to  situations 
with  the  lowest  level  of  exposure  to 
accidents  and  the  lowest  severity  of 
accident. 

Extending  the  interval  between  NDR 
checks,  however,  raises  safety  concerns. 
This  NPRM  proposes  requiring 
implementation  of  an  honor  system 
through  which  locomotive  engineers 
self  report  to  the  railroads  their  motor 
vehicle  driving  incidents  involving 
reckless  behavior.  The  NDR  check  for 
motor  vehicle  drivers  will  confirm 
whether  there  were  any  incidents  of 
reckless  behavior  while  driving  a 
highway  vehicle.  This  information 
provides  employers  insight  into  whether 
a  person  can  be  trusted  with  the 
operation  of  a  locomotive.  The 
potential,  and  in  certain  cases  even  the 
incentive,  exists  for  locomotive 
engineers  who  operate  cars  under  the 
influence  of  alcohol  or  drugs  to  not  self- 
report  and  protect  their  certification  and 
jobs.  Increasing  the  interval  between 
NDR  checks  would  actually  increase  the 
amoimt  of  time  an  engineer  could 
continue  to  operate  trains  without  the 
railroad  being  aware  of  reckless  motor 
vehicle  driving  incidents.  This,  in  tiim, 
would  increase  the  risk  of  an  accident 
occurring  due  to  reckless  behavior  while 
operating  a  locomotive  or  train. 

Nevertheless,  in  an  attempt  to 
expedite  the  regulatory  process 
associated  with  this  rulemaking  the 
ASLRRA  withdrew  their  proposal  for 
extending  intervals  fit)m  this  particular 
rulemaking  activity.  Thus,  the  intervals 
for  both  the  NDR  diecks,  as  well  as  the 
hearing  and  vision  tests,  remain  at  3 
years.  FRA  remains  open  and  receptive 
to  exploring  the  merits  of  extending  the 
interval  between  hearing  and  vision 
acuity  tests  based  on  supporting  data 
that  is  presented. 

FRA  requests  information  regarding 
the  monetary  savings  and  costs  as  well 
as  the  safety  impacts  associated  with 
providing  greater  flexibility  to  small 
entities  affected  by  the  proposed 
requirements.  FRA  also  requests 
comment  regarding  implementation 
time  fr-ames  for  small  railroads.  In  the 
past,  so  as  not  to  imduly  burden  small 
entities,  FRA  has  allowed  for  delayed 
implementation  dates  for  railroads  that 
have  fewer  than  400,000  annual 
employee  hours.  FRA  requests 
information  regarding  any  undue 
burdens  that  the  proposed 
implementation  dates  would  cause 
small  entities. 
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Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 


been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 


sections  that  contain  the  new 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


CFR  sectkxVsutiiect 


Respondent 
universe 


Total  annual 
responses 


Average  tin)e 
per  response 


Total  annual 

iKjrden 

hours 

Total  annual 
txjrdencost 

25 

$425 

4,188 

164.728 

67 

2,680 

128 

5.040 

175 

5.425 

6 

186 

17 

527 

3 

120 

15 

600 

108 

3.348 

3 

120 

5 

165 

4.520 

140.120 

25 

775 

20  min 

13 

3.333 

133.320 

25 

1.000 

13 

403 

134 

4.757 

67 

2.680 

1 

40 

200 

6,803 

200 

8,000 

30 

1.200 

175 

7,000 

175 

5.425 

1,111 

34.441 

5 

165 

22 

880 

15,555 

1.555,50 

2o,6do 

826.646 

ZOfGoo 

826.646 

7,7?7 

68.882 

2,000 

73.997 

1.333 

45.322 

50 

1.560 

160.000 

6.400.000 

80.000 

3,200.000 

1W  hours 

4,000 

600 

24,000 

650 

20,150 

3,520 

197J20 

152 

6,060 

38 

1,786 

6 

240 

4 

160 

NEW  REQUIREMENTS 
240.105— Selection    Criteria    For   Design. 
Supervisors  of  Loconx>tive  Engineers. 
Qualification — DSLEs— phys.     charac- 
teristics. 
240.111 — Indiv.  Duty  to  Furnish  Data  on 

Prior  Safety  Conduct  as  M.V.  Operator. 
240.117 — Criteria  For  Consideration  of  Op- 
erating Rules  Compliance  Data. 
240.121— Criteria— Hearing/Vision  Acuity- 
First  Year. 
Criteria — Hearing/Vision — Sut>seq.  Yrs 
Medical    Examiner    Consultation    w 

DSLE. 
Notification — HearingA/ision  Change  ... 

240.229 — Reqmnts — Joint  Oper.  Terr 

240.307 — Revocation  of  Certification 

240.309 — Railroad  Oversight  Resp 

CURRENT  REQUIREMENTS 
240.9— Waivers 

Certification  Program 

Final  Review  -f-  Program  Submission  ... 

240.11 — Penalties  For  Non-Compliance 

240.111— Request— State  Driving  Lie.  Data 

Request  for  NDR  Data— State  Agency 

Response — State  Agency— NDR  Data 

Railroad  Notification— NDR  match 

Written  Response  from  Candidate 

Notice  to  RaHroad — No  License 

240.113 — Notice    to    Railroad    FumisNng 

Data  on  Prior  Safety  Conduct 
240.115— Carxiidate's    Review   •«■   Written 
Comments— Prior  Safety  Conduct  Data. 

240.123— Criteria  For  InitVCont.  Educ 

240.201/223/301— List  of  DSLEs 

— List  of  Design.  Qual.  Loc.  Engineers 

— Locomotive  Engineers  Ceitifi^te 

— List— Des.  Persons  to  sign  L.E.  Cert 

240.205— Data  to  EAP  Counselor  

240.207— Medical  Certificate  

240.209/213— Written  Test 

240511/213— Perfomiance  Teat  .._ 

240.215— Recordkeeping— CerL  Loc.  Eng 
240.219— Denial  of  Certification 

—^Written  Basis  For  Denial 

240.227— Canadian  Cert  Data 

240.303— Annual  Op.  Monit  Qbs 

Annual  Operational  Otnervation 

240.305— Engineer's  NonOual.  t^dific  

Engineer's  Notice — Loss  of  Qualifica- 
tion. 

240.307— Notice  to  Engineer— Disqual 

240.309— Railroad  Ovwsight  Resp 

240.401— Engir>eer's  Appeal  to  FRA 

240.405— Railroad's  Response  to  Appeal  .. 

240.407— Request  For  a  Heating 

240.41 1— Appeals 


25  railroads  

698  railroads  

698  railroads  

railroads  

railroads  

25  new  railroads  ... 
698  railroads  

698  railroads  

321  railroads  

698  railroads  

43  railroads  

698  railroads  

25  new  railroads  ... 
25  new  railroads  ... 

698  railroads  

13.333  candidates 

50  candidate 

1  State/gov.  entity  . 

698  railroads  

698  railroads  

40.000  candidates 
13.333  candidates 

13,333  candklates 

30  railroads  

698  railroads  

698  railroads  

40,000  candidates 

698  railroads  

696  railroads  

40,000  candidates 
40,000  candidates 
40,000  candidates 

698  railroads  

13,333  candidates 

696  railroads  

Canadian  RRs 

40,000  candidates 
40,000  candklates 
40,000  carxidates 
40,000  candidates 

698  railroads  

44  railroads  .......... 

698  railroads  

698  railroads  

698  railroads  

698  railroads  


25  reports 

698  amend  Z... 

400  calls 

3  appeals 

698  copies 

25  copies 

17  reports 

10  notificatns 

184  calls 

650  notices 

10arvx>tation  

5  waivers 

25  programs 

2  falsification 

13,333  reqsts  

50  requests  ............ 

50  requests  

267  requests  

267  comment  

4  letters  

267  requests/267  re- 
sponses. 

400  responses 

30  amend  

698  updates  ..„. 

698  ujxlates  ...?. 

13.333  cert  

20  lists  

267  records  

13,333  cert  

13,333  tests 

13,333  tests  ..; 

13,333  record 

1,333  lettrs/1, 333 
respnse. 

1,333  notific 

200  certific 

40,000  tests 

40,000  tests  ......_..... 

^^^^  f^Oui^S    ■«■•••••••••••■■< 

O^^^  1611619    ■••••■•••••••••< 

650  letters  

44  reviews 

76  petitions  .............. 

76  responses 

1 1  responses 

2  notices 


1  hour 

6  hours  

10  min  

42  hours  

15  min  

15  min  

1  hour 

15  min  

5  min  , 

10  min  

15  min  

1  hour 

200hrs/40hrs 

1  hour  

10  min  

15  miTHJtes  .... 

30  minutes 

15  minutes 

30  minutes  ..... 

15  minutes 

15  minutes  ..... 
15  min/30min 

30  min  

1  hour , 

15  nwHiles 

15  nwwtes 

5  minulM 

15  minules 

5  minutes 

70  minutes 

2  hours 

2  hours 

10  minutos ..... 
30  minVI  hr  ... 

1  hour 

15  minutes 

4  hours  

2  hours  

15  minutoe 

1  hour  

1  hour , 

80  hours  

2  hours 

30  minutes 

30  minutes 

2  hours  


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  soiu-ces;  gathering  or 
maintaining  the  needed  data;  and 


reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  the  FRA  solicits 
comments  concerning:  whether  these 
information  collection  requirements  are 


necessary  for  the  proper  performance  of 
the  function  of  FRA,  including  whether 
the  information  has  practical  utility;  the 
accuracy  of  FRA's  estimates  of  the 
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burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  For 
information  or  a  copy  of  the  paperwork 
package  submitted  to  0MB  contact 
Robert  Brogan  at  202-493-6292. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  Robert  Brogan, 
Federal  Railroad  Administration,  RRS- 
21,  Mail  Stop  25,  400  7th  Street,  S.W.. 
Washington.  D.C.  20590. 

0MB  is  obligated  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

FRA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  FRA  intends  to  obtain 
current  OMB  control  numbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action  prior  to  the  effective 
date  of  a  final  rule.  Th^JDMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

Environmental  Impact 

FRA  has  evaluated  this  regulation  in 
accordance  with  its  procedure  for 
ensuring  full  consideration  of  the 
environmental  impacts  of  FRA  actions 
as  required  by  the  National 
Environmental  Policy  Act  {42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  related 
directives.  This  regulation  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 


List  of  Subjects  in  49  CFR  Part  240 

Penalties,  Railroad  employees, 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

Therefore,  in  consideration  of  the 
foregoing,  FRA  proposes  to  amend  Part 
240,  Title  49,  Code  of  Federal 
Regulations  as  follows: 

PART  240— [AMENDED] 

1.  Tile  authority  citation  for  Part  240 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  Chs.  20103,  20107, 
20135;  49  CFR  1.49. 

2.  Section  240.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  240.1    Purpose  and  scope. 

(a)  *  *  * 

(b)  This  part  prescribes  minimum 
Federal  safety  standards  for  the 
eligibility,  training,  testing,  certification 
and  monitoring  of  all  locomotive 
engineers.  This  part  does  not  restrict  a 
railroad  from  adopting  and  enforcing 
additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part. 

***** 

3.  Section  240.3  is  revised  to  read  as 
follows: 

§  240.3    Application  and  responsibility  for 
compliance. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  this  part  applies  to  all 

railroads, 
fb)  This  part  does  not  apply  to- 
il) A  railroad  that  operates  only  on 

track  inside  an  installation  that  is  not 

part  of  the  general  railroad  system  of 

transportation;  or 
(2)  Rapid  transit  operations  in  an 

urban  area  that  are  not  connected  to  the 

general  railroad  system  of 

transportation. 

(c)  Although  the  duties  imposed  by 
this  part  are  generally  stated  in  terms  of 
the  duty  of  a  railroad,  any  person, 
including  a  contractor  for  a  railroad, 
who  performs  any  function  covered  by 
this  part  must  perform  that  function  in 
accordance  with  this  part. 

4.  Section  240.5  is  amended  by 
revising  the  title  and  paragraphs  (a),  (b) 
and  (e)  to  read  as  follows: 

§  240.5    Preemptive  effect  and 
construction. 

(a)  Under  49  U.S.C.  20106,  issuance  of 
the  regulations  in  this  part  preempts  any 
State  law,  regulation,  or  order  covering 
the  same  subject  matter,  except  an 
additional  or  more  stringent  law, 
regulation,  or  order  that  is  necessary  to 
eliminate  or  reduce  an  essentially  local 
safety  hazard;  is  not  incompatible  with 
a  law,  regulation,  or  order  of  the  United 


States  Government;  and  does  not 
impose  an  unreasonable  burden  on 
interstate  commerce. 

(b)  FRA  does  not  intend  by  issuance 
of  these  regulations  to  preempt 
provisions  of  State  criminal  law  that 
impose  sanctions  for  reckless  conduct 
that  leads  to  actual  loss  of  life,  injury, 
or  damage  to  property,  whether  such 
provisions  apply  specifically  to  railroad 
employees  or  generally  to  the  public  at 
large. 

(c)*  *  * 

(d)*  •  * 

(e)  Nothing  in  this  part  shall  be 
construed  to  create  or  prohibit  an 
eligibility  or  entitlement  to  employment 
in  other  service  for  the  railroad  as  a 
result  of  denial,  suspension,  or 
revocation  of  certification  under  this 
part. 

§240.7    [Amended]. 

5.  Section  240.7  is  amended  by 
revising  the  definitions  of  Administrator 
and  Railroad  and  adding  definitions  of 
Dual  purpose  vehicle,  Exclusive  Track 
Occupancy,  FRA,  Person,  Qualified, 
Service,  and  Specialized  roadway 
maintenance  equipment,  to  read  as 
follows: 

*  •        •        *        « 

Administrator  means  the 
Administrator  of  the  Federal  Railroad 
Administration  or  the  Administrator's 
delegate. 

*  *        •        *        * 

Dual  purpose  vehicle  means  a  piece  of 
on-track  equipment  which  can  function 
as  either  a  locomotive  or  specialized 
roadway  maintenance  equipment. 

***** 

Exclusive  Track  Occupancy  means  a 
method  of  establishing  work  limits  on 
controlled  track  in  which  movement 
authority  of  trains  and  other  equipment 
is  withheld  by  the  train  dispatcher  or 
control  operator,  or  restricted  by 
flagmen,  as  prescribed  in  §  214.321  of 
this  chapter. 
***** 

FRA  means  the  Federal  Railroad 
Administration. 

***** 

Person  means  an  entity  of  any  type 
covered  under  1  U.S.C.  1,  including  but 
not  limited  to  the  following:  a  railroad; 
a  manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  any 
owner,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor. 
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Qualified  means  a  person  who  has 
passed  all  appropriate  training  and 
testing  programs  required  by  the 
railroad  and  this  part  and  who, 
therefore,  has  actual  knowledge  or  may 
reasonably  be  expected  to  have 
knowledge  of  the  subject  on  which  the 
person  is  qualified. 

Railroad  means  any  form  of 
nonhighway  ground  transportation  that 
runs  on  rails  or  electromagnetic 
guideways  and  any  entity  providing 
such  transportation,  including: 

(1)  Commuter  or  other  short-haul 
railroad  passenger  service  in  a 
metropolitan  or  suburban  area  and 
commuter  railroad  service  that  was 
operated  by  the  Consolidated  Rail 
Corporation  on  January  1, 1979;  and 

(2)  High  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads;  but  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 

«        »        *        •        * 

Service  has  the  meaning  given  in  Rule 
5  of  the  Federal  Rules  of  Civil  Procedure 
as  amended.  Similarly,  the  computation 
of  time  provisions  in  Rule  6  of  the 
Federal  Rules  of  Civil  Procedure  as 
amended  are  also  applicable  in  this  part.. 
See  also  the  definition  of  "filing"  in  this 
section. 
»        •        •        •        • 

Specialized  roadway  maintenance 
equipment  is  equipment  powered  by 
any  means  of  energy  other  than  hand 
power  which  is  designed  to  be  used  in 
conjunction  with  maintenance,  repair, 
construction  or  inspection  of  track, 
bridges,  roadwey,  signal, 
communications,  or  electric  traction 
systems. 
*        •        *        «        * 

6.  Section  240.9  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§240.9    Waivers. 

(a)  A  person  subject  to  a  requirement 
of  this  part  may  petition  the 
Administrator  for  a  waiver  of 
compliance  with  such  requirement.  The 
filing  of  such  a  petition  does  not  affect 
that  person's  responsibility  for 
compliance  with  that  requirement  while 
the  petition  is  being  considered. 

(b)*  *  * 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 


7.  Section  240.11  is  amended  by 
revising  the  title  and  paragraphs  (a),  (b) 
and  (c)  to  read  as  follows: 

§  240. 1 1    Penalties  and  consequences  for 
noncompliance. 

(a)  Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $11,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense..  See  appendix  A  to  this 
part  for  a  statement  of  agency  civil 
penalty  policy. 

(b)  Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  may 
be  subject  to  disqualification  from  all 
safety-sensitive  service  in  accordance 
with  part  209  of  this  chapter. 

(c)  Any  person  who  knowingly  and 
willfully  falsifies  a  record  or  report 
required  by  this  part  may  be  subject  to 
criminal  penalties  under  49  U.S.C. 
21311. 

(d)  *  *  * 

8.  Section  240.103  is  amended  by 
removing  paragraphs  (a)(1),  (a)(2),  (a)(3) 
and  (a)(4)  and  revising  paragraph  (a)  to 
read  as  follows: 

§  240.1 03    Approval  of  design  of  individual 
railroad  programs  by  PRA. 

(a)  Each  railroad  shall  submit  its 
written  program  and  a  description  of 
how  its  program  conforms  to  the 
specific  requirements  of  this  part  in 
accordance  with  the  procedures 
contained  in  appendix  B  and  shall 
submit  its  certification  program  for 
approval  at  least  60  days  before 
commencing  operations. 
*        *        *        »        • 

9.  Section  240.104  is  added  to  read  as 
follows: 

§  240.1 04    Criteria  for  determining  whether 
a  railroad  operation  requires  a  certified 
locomotive  engineer. 

Any  person  who  operates  a 
locomotive  or  group  of  locomotives 
when  moving  with  or  without  being 
coupled  to  other  rolling  equipment  shall 
be  a  certified  locomotive  engineer 
except: 

(a)  Any  person  who  operates 
specialized  roadway  maintenance 
equipment  in  conjunction  with  roadway 
maintenance  and  related  maintenance  of 


way  functions,  including  traveling  to 
and  from  the  work  site;  or 

(b)  Any  person  who  operates  a  dual 
purpose  vehicle  which  is: 

(1)  Being  operated  in  conjunction 
with  roadway  maintenance  and  related 
maintenance  of  way  functions, 
including  traveling  to  and  from  the 
work  site; 

(2)  Moving  under  authority  of  rules 
designated  by  the  railroad  for 
maintenance  of  way  equipment  under 
the  direct  supervision  of  an  employee 
trained  and  qualified  in  accordance 
with  §  214.353  of  this  chapter,  which 
rules  provide  Exclusive  Track 
Occupancy  for  the  roadway  equipment 
with  respect  to  trains; 

(3)  Being  operated  by  an  individual 
trained  and  qualified  in  accordance 
with  §§  214.341,  214.343,  and  214.355 
of  this  chapter;  and 

(4)  When  hauling  cars,  not  less  than 
85%  of  the  total  cars  designed  for  air 
brakes  shall  have  operative  air  brakes. 

10.  Section  240.105  is  amended  by 
revising  paragraph  (b)(4)  and  by  adding 
paragraph  (c)  to  read  as  follows: 

§  240. 1 05    Criteria  for  selection  of 
designated  supervisors  of  locomotive 
engineers. 

•        *        *        •        • 

(b)*  *  * 

(4)  Is  a  certified  engineer  who  is 
quaUfied  on  the  physical  characteristics 
of  the  portion  of  the  railroad  on  which 
that  person  will  perform  the  duties  of  a 
designated  supervisor  of  locomotive 
engineers. 

(c)  If  a  railroad  does  not  have  any 
Designated  Supervisors  of  Locomotive 
Engineers,  and  wishes  to  hire  one,  the 
chief  operating  officer  of  the  railroad 
shall  make  a  determination  in  writing 
that  the  Designated  Supervisor  of 
Locomotive  Engineers  designate 
possesses  the  necessary  performance 
skills  in  accordance  with  §  240.127. 
This  determination  shall  take  into 
account  any  special  operating 
characteristics  which  are  unique  to  that 
railroad. 

11.  Section  240.111  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1),  and  (h),  and  adding 
paragraph  (i)  to  read  as  follows: 

§  240.  Ill    Individual's  duty  to  furnish  data 
on  prior  safety  conduct  as  motor  vehicle 
operator. 

(a)  Except  for  initial  certifications 
under  paragraph  (b),  (h),  or  (i)  of 
§  240.201  or  for  persons  covered  by 
§  240.109  (h).  each  person  seeking 
certification  or  recertification  under  this 
part  shall,  within  366  days  preceding 
the  date  of  the  railroad's  decision  on 
certification  or  recertification: 
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(1)  Take  the  actions  required  by 
paragraphs  (b)  through  (i)  or  paragraph 
(g)  of  this  section  to  make  information 
concerning  his  or  her  driving  record 
available  to  the  railroad  that  is 
considering  such  certification  or 
lecertification;  and 

(h)  The  actions  required  for 
comphance  with  paragraph  (a)  of  this 
section  shall  be  undertaken  within  the 
366  days  preceding  the  date  of  the 
railroad's  decision  concerning 
certification  or  recertification. 

(i)  Each  certified  locomotive  engineer 
or  person  seeking  initial  certification 
shall  report  motor  vehicle  incidents 
described  in  §  240.115(b)(1)  and  (2)  to 
the  employing  railroad  within  48  hours 
of  being  convicted  for,  or  completed 
state  action  to  cancel,  revoke,  suspend, 
or  deny  a  motor  vehicle  drivers  license 
for,  such  violations.  For  the  purposes  of 
engineer  certification,  no  railroad  shall 
require  reporting  earUer  than  48  hours 
after  the  conviction,  or  completed  state 
action  to  cancel,  revoke,  or  deny  a  motor 
vehicle  drivers  license. 

12.  Section  240.113  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

f24ai13    IndlvMuai's  duty  to  furnish  data 
on  prtor  safety  conduct  a«  an  amployaa  of 
a  dNferant  railroad. 

(a)  Except  for  initial  certifications 
under  paragraph  (b),  (h).  or  (i)  of 
§  240.201  or  for  persons  covered  by 
§240.10g(h),  each  person  seeking 
certification  under  this  part  shall, 
within  366  days  preceding  the  date  of 
the  railroad's  decision  on  certification 
or  recertification: 

13.  Section  240.117  is  revised  to  read 
as  follows: 

|24ai17   Critarta  for considarstion  of 
oparaUng  nilaa  compllanca  data. 

(a)  Each  railroad's  program  shall 
include  criteria  and  procedures  for 
imolementing  this  section. 

(b)  A  person  who  has  demonstrated  a 
failiue  to  comply,  as-  described  in 
paragraph  (e)  of  this  section,  with 
railroad  rules  and  practices  for  the  safe 
operation  of  trains  shall  not  be  ciurently 
certified  as  a  locomotive  engineer. 

(c)(1)  A  certified  engineer  who  has 
demonstrated  a  failiue  to  comply,  as 
described  in  paragraph  (e)  of  this 
section,  with  railroad  rules  and 
practices  for  the  safe  operation  of  trains 
shall  have  his  or  her  certification 
revoked. 

(2)  A  supervisor  of  locomotive 
engineers  who  is  monitoring  a 
locomotive  engineer  and  fails  to  take 
appropriate  action  to  prevent  a  violation 


of  paragraph  (e)  of  this  section,  shall 
have  his  or  her  certification  revoked. 
Appropriate  action  does  not  mean  that 
a  supervisor  must  prevent  a  violation 
from  occurring  at  all  costs;  the  duty  may 
be  met  by  warning  an  engineer  of  a 
potential  or  foreseeable  violation.  A 
designated  supervisor  of  locomotive 
engineers  vdll  not  be  held  culpable 
under  this  section  when  this  monitoring 
event  is  conducted  as  part  of  the 
railroad's  operational  compliance  tests 
as  defined  in  §§  217.9  and  240.303  of 
this  chapter. 

(d)  Limitations  on  consideration  of 
prior  operating  rule  compliance  data. 
Except  as  provided  for  in  paragraph  (i) 
of  this  section,  in  determining  whether 
a  person  may  be  or  remain  certified  as 
a  locomotive  engineer,  a  railroad  shall 
consider  as  operating  rule  comphance 
data  only  conduct  described  in 
paragraph  (e)  of  this  section  that 
occurred  within  a  period  of  36 
consecutive  months  prior  to  the 
determination.  A  review  of  an  existing 
certification  shall  be  initiated  promptly 
upon  the  occurrence  and  dociunentation 
of  any  conduct  described  in  this  section. 

(e)  A  raihoad  shall  only  consider 
violations  of  its  operating  rules  and 
practices  that  involve: 

(1)  Failure  to  control  a  locomotive  or 
train  in  accordance  vtrith  a  signal 
indication,  excluding  a  hand  or  a  radio 
signal  indication  or  a  switch,  that 
requires  a  complete  stop  before  passing 
it; 

(2)  Failure  to  adhere  to  Umitations 
concerning  train  speed  when  the  speed 
at  which  the  train  was  operated  exceeds 
the  maximum  authorized  limit  by  at 
least  10  miles  per  hour.  Railroads  shall 
consider  only  those  violations  of  the 
conditional  clause  of  restricted  speed 
rules,  or  the  operational  equivalent 
thereof,  which  cause  reportable 
accidents  or  incidents  under  49  CFR 
part  225,  as  instances  of  failure  to 
adhere  to  this  section; 

(3)  Failure  to  adhere  to  procedures  for 
the  safe  use  of  train  or  engine  brakes 
when  the  procedures  are  required  for 
comphance  with  the  transfer,  initial,  or 
intermediate  terminal  test  provisions  of 
49  CFR  part  232  (see  49  CFR  232.12  and 
232.13); 

(4)  Occupying  Main  Track  or  a 
segment  of  Main  Track  without  proper 
authority  or  permission; 

(5)  Failure  to  comply  with 
prohibitions  against  tampering  with 
locomotive  mounted  safety  devices,  or 
knowingly  operating  or  permitting  to  be 
operated  a  train  with  an  unauthorized 
disabled  safety  device  in  the  controlUng 
locomotive.  (See  49  CFR  part  218 
subpart  D  and  appendix  C  to  part  218); 


(6)  Incidents  of  noncompliance  with 
§  219.101  of  this  chapter;  however  such 
incidents  shall  be  considered  as  a 
violation  only  for  the  purposes  of 
paragraphs  (g)(2)  and  (3)  of  this  section; 

(f)  (1)  If  in  any  single  incident  the 
person's  conduct  contravened  more 
than  one  operating  rule  or  practice,  that 
event  shall  be  treated  as  a  single 
violation  for  the  purposes  of  ^s 
section. 

(2)  A  violation  of  one  or  more 
operating  rules  or  practices  described  in 
paragraph  (e)(1)  through  (e)(5)  of  this 
section  that  occurs  during  a  properly 
conducted  operational  compliance  test 
subject  to  the  provisions  of  this  chapter 
shall  be  counted  in  determining  the 
periods  of  ineUgibility  describe!  in 
paragraph  (g)  of  this  section. 

(3)  An  operational  test  that  is  not 
conducted  in  comphance  with  this  part, 
a  railroad's  operating  rules,  or  a 
raihoad's  program  imder  §  217.9,  of  this 
chapter  will  not  be  considered  a 
legitimate  test  of  operational  skill  or 
knowledge,  and  will  not  be  considered 
for  certification,  recertification  or 
revocation  purposes. 

(g)  A  period  of  ineUgibiUty  described 
in  this  paragraph  shall: 

(1)  Begin,  for  a  person  not  ciurently 
certified,  on  the  date  of  the  railroad's 
written  determination  that  the  most 
recent  incident  has  occurred;  or 

(2)  Begin,  for  a  person  ciurently 
certified,  on  the  date  of  the  railroad's 
notification  to  the  person  that 
recertification  has  been  denied  or 
certification  has  been  revoked;  and 

(3)  Be  determined  according  to  the 
following  standards: 

(i)  In  the  case  of  a  single  incident 
involving  violation  of  one  or  more  of  the 
operating  rules  or  practices  described  in 
paragraphs  (e)(1)  through  (e)(5)  of  this 
section,  the  person  shall  have  his  or  her 
certificate  revoked  for  a  period  of  one 
month. 

(ii)  In  the  case  of  two  separate 
incidents  involving  a  violation  of  one  or 
more  of  the  operating  rules  or  practices 
described  in  paragraphs  (e)(1)  through 
(e)(5)  of  this  section,  that  occurred 
within  24  months  of  each  other,  the 
person  shall  have  his  or  her  certificate 
revoked  for  a  period  of  six  months. 

(iii)  In  the  case  of  three  separate 
incidents  involving  violations  of  one  or 
more  of  the  operating  rules  or  practices 
that  occurred  within  36  months  of  each    • 
other,  the  person  shall  have  his  or  her 
certificate  revoked  for  a  period  of  one 
year. 

(iv)  In  the  case  of  four  separate 
incidents  involving  violations  of  one  or 
more  of  the  operating  rules  or  practices 
that  occurred  within  36  months  of  each 
other,  the  person  shall  have  his  or  her 
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certificate  revoked  for  a  period  of  three 
years. 

(v)  Where,  based  on  the  occurrence  of 
violations  described  in  paragraph  (e)(6) 
of  this  section,  different  periods  of 
ineligibility  may  result  under  the 
provisions  of  this  section  and  §  240.119, 
the  longest  period  of  revocation  shall 
control. 

(4)  Be  reduced  to  the  shorter  periods 
of  ineligibility  imposed  by  paragraphs 
(g)  (1)  through  (3)  of  this  section,  if  the 
incident: 

(i)  Occiured  prior  to  [effective  date  of 
the  final  rule];  and 

(ii)  Involved  violations  described  in 
paragraphs  (e)(1)  through  (5)  of  this 
section;  and 

(iii)  Did  not  occur  within  60  months 
of  a  prior  violation  as  described  in 
paragraph  (e)(6)  of  this  section. 

(h)  Future  eligibility  to  hold 
certificate.  Only  a  person  whose 
certification  has  been  denied  or  revoked 
for  a  period  of  one  yeeu'  or  less  in 
accordance  with  the  provisions  of 
paragraph  (g)(3)  of  this  section  for 
reasons  other  than  noncompliance  with 
§  219.101  of  this  chapter  shall  be 
eligible  for  grant  or  reinstatement  of  the 
certificate  prior  to  the  expiration  of  the 
initial  period  of  revocation.  Such  a 
person  shall  not  be  eligible  for  grant  or 
reinstatement  unless  and  until — 

(ij  The  person  has  been  evaluated  by 
a  designated  supervisor  of  locomotive 
engineers  and  determined  to  have 
received  adequate  remedial  training; 

(2)  The  person  has  successfully 
completed  any  mandatory  program  of 
training  or  retraining,  if  that  was 
determined  to  be  necessary  by  the 
railroad  prior  to  return  to  service;  and 

(3)  At  least  one  half  the  pertinent 
period  of  ineligibility  specified  in 
paragraph  (g)(2)  of  this  section  has 
elapsed. 

(i)  In  no  event  shall  incidents  that 
meet  the  criteria  of  paragraphs  (i)  (1) 
through  (4)  of  this  section  be  considered 
as  prior  incidents  for  the  purposes  of 
paragraph  (g)(3)  of  this  section  even 
though  such  incidents  could  have  been 
or  were  validly  detennined  to  be 
violations  at  the  time  they  occurred. 
Incidents  that  shall  not  be  considered 
under  paragraph  (g)(3)  of  this  section  are 
those  that: 

(1)  Occurred  prior  to  May  10, 1993; 

(2)  Involved  violations  of  one  or  more 
of  the  following  operating  rules  or 
practices: 

(i)  Failure  to  control  a  locomotive  or 
train  in  accordance  with  a  signal 
indication; 

(ii)  Failure  to  adhere  to  limitations 
concerning  train  speed; 


(iii)  Failure  to  adhere  to  procedures 
for  the  safe  use  of  train  or  engine  brakes; 
or 

(iv)  Entering  track  segment  without 
proper  authority; 

(3)  Were  or  could  have  been  found  to 
be  violations  under  this  section  in  effect 
prior  to  May  10, 1993  and  contained  in 
the  49  CFR,  parts  200  to  399,  edition 
revised  as  of  October  1, 1992;  and 

(4)  Would  not  be  a  violation  of 
para^aph  (e)  of  this  section. 

(j)  In  no  event  shall  incidents  that 
meet  the  criteria  of  paragraphs  (j)  (1) 
through  (2)  of  this  section  be  considered 
as  prior  incidents  for  the  purposes  of 
paragraph  (g)(3)  of  this  section  even 
though  such  incidents  could  have  tieen 
or  were  validly  determined  to  be 
violations  at  the  time  they  occurred. 
Incidents  that  shall  not  be  considered 
under  paragraph  (g)(3)  of  this  section  are 
those  that: 

(1)  Occurred  prior  to  [effective  date  of 
the  final  rule); 

(2)  Involved  violations  of  one  or  more 
of  the  following  operating  rules  or 
practices: 

(i)  Failure  to  control  a  locomotive  or 
train  in  accordance  with  a  signal 
indication  that  requires  a  complete  stop 
before  passing  it; 

(ii)  Failure  to  adhere  to  limitations 
concerning  train  speed  when  the  speed 
at  which  the  train  was  operated  exceeds 
the  maximum  authorized  limit  by  at 
least  10  miles  per  hour  or  by  more  than 
one  half  of  the  authorized  speed, 
whichever  is  less; 

(3)  Were  or  could  have  been  foimd  to 
be  violations  under  this  section  in  effect 
prior  to  [effective  date  of  the  final  rule 
and  contained  in  the  49  CFR,  parts  200 
to  399,  edition  revised  as  of  October  1, 
1998);  and 

(4)  Would  not  be  a  violaticm  of 
paragraph  (e)  of  this  section. 

14.  Section  240.121  is  amended  by 
revising  paragraphs  (b),  (c)(3)  and  (e), 
and  adding  paragraph  (f)  to  read  as 
follows: 

S 24ai21    Criteria  for  vision  and  hearing 
acuity  data 

*        *        •        »        • 

(b)  Fitness  requirement.  In  order  to  be 
currently  certified  as  a  locomotive 
engineer,  except  as  permitted  by 
paragraph  (e)  of  this  section,  a  person's 
vision  and  hearing  shall  meet  or  exceed 
the  standards  prescribed  in  this  section 
and  appendix  F.  It  is  recommended  that 
each  test  conducted  pursuant  to  this 
section  should  be  performed  according 
to  any  directions  supplied  by  the 
manufacturer  of  such  test  and  any 
American  National  Standards  Institute 
(ANSI)  standards  that  are  appUcable. 

(c)*  *  • 


(3)  The  abiUty  to  recognize  and 
distinguish  between  the  colors  of 
railroad  signals  as  demonstrated  by 
successfully  completing  one  of  the  tests 
in  appendix  F. 

(d)*  •  • 

(e)  A  person  not  meeting  the 
thresholds  in  paragraphs  (c)  and  (d)  of 
this  section  shall,  upon  request,  be 
subject  to  further  medical  evaluation  by 
a  railroad's  medical  examiner  to 
determine  that  person's  ability  to  safely 
operate  a  locomotive.  The  railroad  shall 
provide  its  medical  examiner  with  a 
current  copy  of  this  part,  including  all 
appendices.  If,  after  consultation  with 
one  of  the  railroad's  designated 
supervisors  of  locomotive  engineers,  the 
medical  examiner  concludes  that, 
despite  not  meeting  the  threshold(s)  in 
paragraphs  (c)  and  (d)  of  this  section, 
the  person  has  the  ability  to  safely 
operate  a  locomotive,  the  person  may  be 
certified  as  a  locomotive  engineer  and 
such  certification  conditioned  on  any 
special  restrictions  the  medical 
examiner  determines  in  writing  to  be 
necessary. 

(f)  As  a  condition  of  maintaining 
certification,  it  is  the  obligation  of  each 
certified  locomotive  engineer  to  notify 
his  or  her  employing  railroad's  medical 
department  or,  if  no  such  department 
exists,  an  appropriate  railroad  official  if 
the  person's  best  correctable  vision  or 
hearing  has  deteriorated  to  the  extent 
that  the  person  no  longer  meets  one  or 
more  of  the  prescribed  vision  or  hearing 
standards  or  requirements  of  this 
section. 

15.  Section  240.123  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  240.1 23    Criteria  for  initial  and  continuing 
education. 

•        *        •        •        * 

(d)  Pursuant  to  paragraphs  (b)  and  (c) 
of  this  section,  a  person  may  acquire 
familiarity  with  the  physical 
characteristics  of  a  territory  through  the 
following  methods  if  the  specific 
conditions  included  in  the  description 
of  each  method  are  met.  The  methods 
used  by  a  railroad  for  famifiarizing  its 
engineers  with  new  territory  while 
starting  up  a  new  railroad,  starting 
operations  over  newly  acquired  rail 
lines,  or  reopening  of  a  long  unused 
route,  shall  be  described  in  the 
railroad's  plan  submission  as  described 
in  appendix  B  of  this  part. 

(1)  If  ownership  of  a  railroad  is  being 
transferred  from  one  company  to 
another,  the  e'ngineer(s)  of  the  acquiring 
company  may  receive  famiUarization 
training  fix)m  the  selling  company  prior 
to  the  acquiring  railroad  commencing 
operation;  or 


50656 


Federal  Register /Vol.  63,  No.  183 /Tuesday,  September  22,  1998 /Proposed  Rules 


(2)  Failing  to  obtain  familiarization 
training  from  the  previous  owner, 
opening  a  new  rail  line,  or  reopening  an 
imused  route  would  require  that  the 
engineers)  obtain  familiarization 
through  other  methods.  Acceptable 
methods  of  obtaining  familiarization 
include  using  hyrail  trips  or  initial  lite 
locomotive  trips  in  compliance  with 
what  is  specified  in  the  part  240  plan 
submission. 

16.  Section  240.127  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

1240.127    CrttMlaforaxainMngsMII 


(c)*  *  * 

(2)  Conducted  by  a  designated 
supervisor  of  locomotive  engineers,  who 
does  not  need  to  be  qualified  on  the 
physical  characteristics  of  the  territory 
over  which  the  test  will  be  conducted; 

•  •        •        •        • 

17.  Section  240.217  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  (a)(3), 
(a)(4),  and  (c)(2)  to  read  as  follows: 

1240.217    TiiM  Hmttatlons  for  making 

(a)  •  •  • 

(1)  A  determination  concerning 
eligibility  and  the  eligibility  data  being 
relied  on  were  furnished  more  than  366 
days  before  the  date  of  the  railroad's 
certification  decision; 

(2)  A  determination  concerning  visual 
and  hearing  acuity  and  the  medical 
examination  being  relied  on  was 
conducted  more  than  366  days  before 
the  date  of  the  railroad's  recertification 
decision; 

(3)  A  determination  concerning 
demonstrated  knowledge  and  the 
knowledge  examination  being  relied  on 
was  conducted  more  than  366  days 
before  the  date  of  the  railroad's 
certification  decision;  or 

(4)  A  determination  concerning 
demonstrated  performance  skills  and 
the  performance  skill  testing4)eing 
relied  on  was  conducted  more  than  366 
days  before  the  date  of  the  railroad's 
certification  decision; 

(b)*  •  • 

(c)*  •  • 

(2)  Rely  on  a  certification  issued  by 
another  railroad  that  is  more  than  36 
months  old. 

•  *        •        *        * 

18.  Section  240.223  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

1240.223    CritarlaforthacartMcata. 
(a)*  •  * 

(1)  Identify  the  railroad  or  parent 
company  that  is  issuing  it; 


19.  Section  240.225  is  revised  to  read 
as  follow: 

§  240.225    Relianc*  on  qualification 
determinations  mad*  by  otitar  railroads. 

After  December  31, 1991,  any  railroad 
that  is  considering  certification  of  a 
person  as  a  qualified  engineer  may  rely 
on  determinations  made  by  another 
railroad  concerning  that  person's 
qualifications.  The  railroad's 
certification  program  shall  address  how 
the  railroad  will  administer  the  training 
of  previously  imcertified  engineera  with 
extensive  operating  experience  or 
previously  certified  engineers  who  have 
had  their  certification  expire.  If  a 
railroad's  certification  program  fails  to 
specify  how  to  train  a  previously 
certified  engineer  hired  from  another 
railroad,  then  the  railroad  shall  require 
the  newly  hired  engineer  to  take  the 
hiring  railroad's  entire  training  program. 
A  railroad  relying  on  another's 
certification  shall  determine  that: 

(a)  The  prior  certification  is  still  valid 
in  accordance  with  the  provisions  of 
§S  240.201,  240.217,  and  240.307; 

(b)  The  prior  certification  was  for  the 
same  classification  of  locomotive  or 
train  service  as  the  certification  being 
issued  under  this  section; 

(c)  The  person  has  received  training 
on  and  visually  observed  the  physical 
characteristics  of  the  new  territory  in 
accordance  with  §  240.123; 

(d)  The  person  has  demonstrated  the 
necessary  knowledge  concerning  the 
raifroad's  operating  rules  in  accordance 
with  §240.125; 

(e)  The  pereon  has  demonstrated  the 
necessary  performance  skills  concerning 
the  railroad's  operating  rules  in 
accordance  with  §  240.127. 

20.  Section  240.229  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1240.229    Raquirwnants  for  Joint 
oparatiens  twTflory. 

*        *        *        *        » 

(c)  A  railroad  that  controls  joint 
operations  may  rely  on  the  certification 
issued  by  another  railroad  imder  the 
following  conditions: 

(1)  The  controlling  railroad  shall 
determine: 

(i)  That  the  person  has  been  certified 
as  a  qualified  engineer  under  the 
provisions  of  this  part  by  the  railroad 
which  employs  that  individual; 

(ii)  That  the  person  certified  as  a 
locomotive  engineer  by  the  other 
railroad  has  demonstrated  the  necessary 
knowledge  concerning  the  controlling 
railroad's  operating  rules,  if  the  rules  are 
di^rent; 

(iii)  That  the  peraon  certified  as  a 
locomotive  engineer  by  the  other 
railroad  has  the  necessary  operating 


skills  concerning  the  joint  operations 
territory;  and, 

(iv)  That  the  person  certified  as  a 
locomotive  engineer  by  the  other 
railroad  has  the  necessary  familiarity 
with  the  physical  characteristics  for  the 
joint  operations  territory;  and, 

(2)  Ine  railroad  which  employs  the 
individual  shall  determine  that  the 
person  called  to  operate  on  the 
controlling  railroad  is  a  certified 
engineer  who  is  qualified  to  operate  on 
that  track  segment;  and, 

(3)  Any  locomotive  engineer  who  is 
called  to  operate  on  {mother  railroad 
shaU: 

(i)  Be  qualified  on  the  segment  of 
track  upon  which  he  or  she  will  operate 
in  accordance  with  the  requirements  set 
forth  by  the  controlling  railroad;  and, 

(ii)  Immediately  notify  the  railroad 
upon  which  he  or  she  is  employed  if  he 
or  she  is  not  qualified  to  perform  that 
service. 
*        •        •        •        • 

21.  Section  240.231  is  added  to 
subpart  C  to  read  as  follows: 

S24a231    Raqulrwnanis  forlocemotfva 
enginaars  unfwnMar  wHh  phylcai 
charactaristica  in  other  than  Joint 
operation  t. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  locomotive 
engineer  shall  operate  a  locomotive  over 
a  territory  imless  he  or  she  is  qualified 
on  the  physical  characteristics  of  the 
territory  piusuant  to  the  railroad's 
certification  program. 

(b)  Except  as  provided  in  paragraph 
(c),  if  a  locomotive  engineer  lacks 
qualification  on  the  physical 
characteristics  required  by  paragraph 
(a),  he  or  she  shall  be  assisted  by  a  pilot 
qualified  over  the  territory  purauant  to 
the  railroad's  program  submission. 

(1)  For  a  locomotive  engineer  who  has 
never  been  qualified  on  the  physical 
characteristics  of  the  territory  over 
which  he  or  she  is  to  operate  a 
locomotive  or  train,  the  pilot  shall  be  a 
person  qualified  and  certified  as  a 
locomotive  engineer  who  is  not  an 
assigned  crew  member. 

(2)  For  a  locomotive  engineer  who 
was  previously  qualified  on  the  physical 
characteristics  of  the  territory  over 
which  he  or  she  is  to  operate  a 
locomotive  or  train,  but  whose 
qualification  has  expired,  the  pilot  may 
be  any  person,  who  is  not  an  assigned 
crew  member,  qualified  on  the  physical 
characteristics  of  the  territory. 

(c)  Pilots  are  not  required  if  the 
movement  is  on  a  section  of  track  with 
an  average  grade  of  less  than  1%  over 
3  continuous  miles,  and 

(1)  The  track  is  other  than  a  main 
track;  or 
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(2)  The  maximuin  distance  the 
locomotive  or  train  will  be  operated 
does  not  exceed  one  mile;  or 

(3)  The  meiximum  authorized  speed 
for  any  operation  on  the  track  does  not 
exceed  20  miles  per  hour;  or 

(4)  Operations  are  conducted  under 
operating  rules  that  require  every 
locomotive  and  train  to  proceed  at  a 
speed  that  permits  stopping  within  one 
half  the  range  of  vision  of  the 
locomotive  engineer. 

22.  Section  240.305  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S24a306    ProhibitMl  condHCt 

(a)  It  shall  be  unlawful  to: 

(1)  Operate  a  locomotive  or  train  past 
a  signal  indication,  excluding  a  hand  or 
a  radio  signal  indication  or  a  switch, 
that  requires  a  complete  stop  before 
passing  it;  or 

(2)  Operate  a  locomotive  or  train  at  a 
speed  which  exceeds  the  maximum 
authorized  limit  by  at  least  10  miles  per 
hoiu.  Only  those  violations  of  the 
conditional  clause  of  restricted  speed 
rules,  or  the  operational  equivalent 

thereof,  which  cause  reportable 

accidents  or  incidents  \mder  49  CFR 
part  225,  shall  be  considered  instances 
of  failure  to  adhere  to  this  section;  or 

(3)  Operate  a  locomotive  or  train 
without  adhering  to  proceduires  for  the 
safe  use  of  train  or  engine  brakes  when 
the  procedures  are  required  for 
compliance  with  the  transfer,  initial,  or 
intermediate  terminal  test  provisions  of 
49  CFR  part  232  (see  49  CFR  232.12  and 
232.13):  or 

(4)  Fail  to  comply  with  any 
mandatory  directive  concerning  the 
movement  of  a  locomotive  or  train  by 
occupying  main  track  or  a  segment  of 
main  trad^  without  proper  authority  or 
permission; 

(5)  Fail  to  comply  with  prohibitions 
against  tampering  with  locomotive 
mounted  safety  devices,  or  knowingly 
operating  or  permitting  to  be  operated  a 
train  with  an  unauthorized  disabled 
safety  device  in  the  controlling 
locomotive.  (See  49  CFR  part  218 
subpart  D  and  appendix  C  to  part  218); 

[i)  Be  a  supervisor  of  locomotive 
engineers  who  is  monitoring  a 
locomotive  engineer  and  fails  to  take 
appropriate  action  to  prevent  a  violation 
of  paragraphs  (a)(1)  through  (a)(5)  of  this 
section.  A  designated  supervisor  of 
locomotive  engineers  will  not  be  held 
culpable  imder  this  section  when  this 
monitoring  event  is  conducted  as  part  of 
the  railroad's  operational  compliance 
tests  as  defined  in  §§  217.9  and  240.303 
of  this  chapter. 
*        •        •        •       * 

23.  Section  240.307  is  amended  by 
revising  paragraphs  (b)(2),  (c) 


introductory  text  and  (c)(10),  and 
adding  paragraphs  (i),  (j),  and  (k)  to  read 
as  follows: 

S  240.307    Revocation  of  certiflcstion. 

•  •        *        •        • 

(b)*  •  • 

(2)  Prior  to  or  upon  suspending  the 
person's  certificate,  provide  notice  of 
the  reason  for  the  suspension,  the 
pending  revocation,  and  an  opportunity 
for  8  hearing  before  a  presiding  officer 
other  than  the  investigating  officer.  The 
notice  may  initially  be  given  either 
verbally  or  in  writing.  If  given  verbally, 
it  must  be  confirmed  in  writing  and  the 
written  confirmation  must  be  made 
promptly.  Written  confirmation  which 
conforms  to  the  notification  provisions 
of  an  applicable  collective  bargaining 
agreement  shall  be  deemed  to  satisfy  the 
written  confirmation  requirements  of 
this  section.  In  the  absence  of  an 
applicable  collective  bargaining 
agreement  provision,  the  written 
confirmation  must  be  made  within  96 
hours. 

•  *        •        •        • 

(c)  Except  as  provided  for  in 
paragraphs  (d),  (f),  (i)  and  (j)  of  this 
section,  a  hearing  required  by  this 
section  shall  be  conducted  in 
accordance  with  the  following 
procedures: 

•  •        •        •        • 

(10)  At  the  close  of  the  record,  a 
railroad  official,  other  than  the 
investigating  officer,  shall  prepare  and 
sign  a  written  decision  in  the 
proceeding.. 

•  •        •        •        • 

(i)  The  railroad  shall  not  determine 
that  the  person  failed  to  meet  the 
qualification  requirements  of  this  part 
and  shall  not  revoke  the  person's 
certification  as  provided  for  in 
paragraph  (a)  of  this  section  if 
substantial  evidence  exists  that: 

(1)  An  intervening  cause  prevented  or 
materially  impaired  the  locomotive 
engineer's  ability  to  comply  with  the 
railroad  ofwrating  rule  or  practice  which 
constitutes  a  violation  under  §  240.117 
(e)(1)  through  (e)(5);  or 

(2)  The  violation  of  §§  240.117  (e)(1) 
through  (e)(5)  was  of  a  minimal  natiue 
and  lud  no  direct  or  potential  effect  on 
rail  safety. 

(j)  The  railroad  shall  place  the 
relevant  information  in  the  records 
maintained  in  compliance  with 
§  240.309  for  Class  I  (including  the 
National  Railroad  Passenger 
Corporation)  and  Class  II  railroads,  and 
§  240.215  for  Class  in  raihtiads,  if 
substantial  evidence,  meeting  the 
criteria  provided  for  in  paragraph  (i)  of 
this  section,  becomes  available  either: 


(1)  Prior  to  a  railroad's  action  to 
suspend  the  certificate  as  provided  for 
in  paragraph  (b)(1)  of  this  section;  or 

(2)  Prior  to  the  convening  of  the 
hearing  provided  for  in  this  section. 

(k)  Provided  that  the  railroad  makes  a 
good  faith  determination  after  a 
reasonable  inquiry  that  the  course  of 
conduct  provided  for  in  paragraph  (i)  of 
this  section  is  appropriate,  the  railroad 
which  does  not  suspend  a  locomotive 
engineer's  certification,  as  provided  for 
in  paragraph  (a)  of  this  section,  is  not  in 
violation  of  paragraph  (a)  of  this  section. 

24.  Section  240.309  is  amended  by 
revising  paragraphs  (e)  introductory 
text,  (e)(3),  (e)(5),  (e)(6),  (e)(7),  and 
(e)(8),  removing  paragraph  (e)(10),  and 
redesignating  the  second  paragraph  (e) 
as  paragraph  (h). 

f24a309    Railroad  oversight 
rasponsibilitias. 

•        •        •        •        • 

(e)  For  reporting  purposes,  the  natuj« 
of  detected  poor  safety  conduct  shall  be 
capable  of  segregation  for  study  and 
evaluation  purposes  in  the  following 
manner: 


(3)  Incidents  involving 
noncompliance  with  the  procedures 
required  for  compliance  with  the 
transfer,  initial,  or  intermediate  terminal 
test  provisions  of  49  CFR  part  232; 

(4)  •  '  * 

(5)  Incidents  involving 
noncompliance  with  the  railroad's 
operating  rules  resulting  in  operation  of 
a  locomotive  or  train  past  any  signal, 
excluding  a  hand  or  a  radio  signal 
indication  or  a  switch,  that  requires  a 
complete  stop  before  passing  it; 

(6)  Incidents  involving 
noncompliance  with  the  provisions  of 
restricted  speed,  and  the  operational 
equivalent  thereof,  that  require 
reporting  under  the  provisions  of  part 
225  of  this  chapter, 

(7)  Incidents  involving  occupying 
Main  Track  or  a  segment  of  Main  Track 
without  propm  audiority  or  permission; 

(8)  Incidents  involving  the  failure  to 
comply  with  prohibitions  against 
tampering  with  locomotive  mounted 
safety  devices,  or  knowingly  operating 
or  permitting  to  be  opwated  a  train  with 
an  imauthorized  or  disabled  safety 
device  in  the  controlling  locomotive; 

*  •        •        *        * 

25.  Section  240.403  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§24a403    Petition  raquiramants. 

*  •        •        •        * 

(d)  A  petition  seeking  review  of  a 
railroad's  decision  to  revoke 
certification  in  accordance  with  the 
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procedures  required  by  §  240.307  filed 
with  FRA  more  than  120  days  after  the 
date  of  the  railroad's  revocation 
decision  will  be  denied  as  untimely- 
26.  Section  240.405  is  amended  by 
revising  paragraphs  (a)  and  (c),  and 
adding  paragraph  (d)(3). 

S  240.405    Processing  quaHficatlon  review 
petitions. 

(a)  Each  petition  shall  be 
acknowledged  in  writing  by  FRA.  The 
acknowledgment  shall  contain  the 
docket  number  assigned  to  the  petition 
and  a  statement  of  FRA's  intention  that 
the  Board  will  render  a  decision  on  this 
petition  within  180  days  from  the  date 
that  the  railroad's  response  is  received 
or  from  the  date  upon  which  the 
railroad's  response  period  has  lapsed 
pursuant  to  paragraph  (c)  of  this  section. 

(b)*  *  * 

(c)  The  railroad  will  be  given  a  period 
of  not  to  exceed  60  days  to  submit  to 
FRA  any  information  that  the  railroad 
considers  pertinent  to  the  petition. 

(d)*  *  • 

(3)  Submit  the  information  in 
triplicate  to  the  Docket  Clerk,  Federal 
Railroad  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590; 


27.  Section  240.411  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§240.411    Appeals. 


(e)  The  Administrator  may  remand, 
vacate,  affirm,  reverse,  alter  or  modify 
the  decision  of  the  presiding  officer  and 
the  Administrator's  decision  constitutes 
final  agency  action  when  these 
administrative  remedies  have  been 
exhausted. 

28.  Appendix  A  to  part  240  is  revised 
to  read  as  follows: 


Appendix  A  to  Part  240 — Schedule 
of  Civil  Penalties  * 


Section 


Violation 


Willful  viola- 
tion 


[appticat>le     sections     and     civil     penalty 
amounts  to  be  determined  in  final  rule] 

'  A  penalty  may  be  assessed  against  an  irv 
dividual  only  for  a  willful  violation.  The  Admin- 
istrator reserves  the  right  to  assess  a  per\afty 
of  up  to  $22,000  for  any  violation  wfiere  cir- 
cumstances warrant  See  49  CFR  part  209, 
Appendix  A. 


29.  Appendix  F  is  added  to  read  as 
follows: 

Appendix  F  to  Part  240— Medical 
Standards  Guidelines 

The  purpose  of  this  appendix  is  to  provide 
greater  guidance  on  the  procedures  that 
should  be  employed  in  administering  the 
vision  and  hearing  requirements  of 
§§240.121  and  240.207. 

In  determining  whether  a  person  has  the 
visual  acuity  that  meets  or  exceeds  the 
requirements  of  this  part,  the  following 
testing  protocols  are  deemed  acceptable 
testing  methods  for  determining  whether  a 
person  has  the  ability  to  recognize  and 
distinguish  among  the  colors  used  as  signals 
in  the  railroad  industry.  The  acceptable  test 
methods  are  shown  in  the  left  hand  column 
and  the  criteria  that  should  be  employed  to 
determine  whether  a  person  has  failed  the 
particular  testing  protocol  are  shown  in  the 
right  hand  colunm. 


Accepted  tests 


Failure  criteria 


PseudoisocfKomatic  Plate  Tests 


American  Optical  Company  1965 

AOC— Hardy-Rand-Ritter  plates— second  edrtion 


Dvorine—SecoTKl  edition 

Ishiftara  (14  plate) 

Ishihara  (16  plate) 

Ishihara  (24  plate) „. 

Ishihara  (38  plate) 

Richmond  Plates  1983  ... 


5  or  more  errors  on  plates  1-15. 

Any  error  on  plates  1-6  (plates  1-4  are  for  demonstration— test  plate  1 

is  actually  plate  5  in  book). 
3  or  more  errors  on  plates  1-15. 
2  or  more  errors  on  plates  1-11. 

2  or  more  errors  on  plates  1-8. 

3  or  more  errors  on  plates  1-15. 

4  or  more  errors  on  plates  1-21. 

5  or  more  errors  on  plates  1-15. 


Multifunction  Vision  Tester 


Keystone  OfttK>scope  .. 

OPTEC2000  

Titnxjs  Vision  Tester  _.. 
Titmus  II  Vision  Tester 


Any  error. 
Any  error. 
Any  error. 
Any  error. 


In  administering  any  of  these  protocols,  the 
person  conducting  the  examination  should 
be  aware  that  railroad  signals  do  not  always 
occur  in  the  same  sequence  and  that  "yellow 
signals"  do  not  always  appear  to  be  the  same. 
It  is  not  acceptable  to  use  "yam"  or  other 
materials  to  conduct  a  simple  test  to 
determine  whether  the  certification 
candidate  has  the  requisite  vision.  No  person 
shall  be  allowed  to  wear  chromatic  lenses 
during  an  initial  test  of  the  person's  color 
vision;  the  initial  test  is  one  conducted  in 
accordance  with  one  of  the  accepted  tests  in 
the  above  chart  and  §  240.121(c)(3). 


Chromatic  lenses  may  be  worn  in  accordance 
with  any  subsequent  testing  pursuant  to 
§  240.121(e)  if  permitted  by  the  medical 
examiner  and  the  railroad. 

An  examinee  who  fails  to  meet  the  above 
criteria,  may  be  further  evaluated  as 
determined  by  the  railroad's  medical 
examiner.  Ophthalmologic  referral,  field 
testing,  or  other  practical  color  testing  may  be 
utilized  depending  on  the  experience  of  the 
examinee.  The  railroad's  medical  examiner 
will  review  all  pertinent  information  and, 
under  some  circumstances,  may  restrict  an 
examinee  who  does  not  meet  the  criteria 


from  operating  the  train  at  night,  during 
adverse  weather  conditions  or  under  other 
circumstances. 

Engineers  who  wear  contact  lenses  should 
have  good  tolerance  to  the  lenses  and  should 
be  instructed  to  have  a  pair  of  corrective 
glasses  available  when  on  duty. 

Issued  in  Washington,  D.C  on  September 
8, 1998. 

Jalene  M.  MoUtoris, 

Administrator. 

[PR  Doc.  98-24594  Filed  9-21-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 

[DociiMNo.96N-0119] 

Amended  Economic  Impact  Analysis 
of  Final  Rule  Requiring  Use  of  labeling 
on  Natural  Rut>ber  Containing  Devices 

Note:  This  document  was  originally 
published  at  63  FR  46171,  Monday,  August 
31, 1998.  Appendix  1  was  inadvertently 
omitted  in  the  printed  version.  To  correct 
this  omission,  the  document  is  being 
republished  in  its  entirety  with  Appendix  1. 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  amended  economic 
analysis  statement. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
amended  economic  analysis  statement 
relating  to  a  final  rule  that  published  in 
the  Federal  Register  of  September  30, 
1997  (62  FR  51021),  requiring  labeling 
statements  concerning  the  presence  of 
natural  rubber  latex  in  medical  devices. 
This  rule  was  issued  in  response  to 
numerous  reports  of  severe  allergic 
reactions  and  deaths  related  to  a  wide 
range  of  medical  devices  containing 
natural  rubber.  The  final  rule  becomes 
effective  on  September  30, 1998.  In 
order  to  allow  further  comment  on  the 
economic  impact  of  the  September  30, 

1997,  final  rule,  FDA  published  in  the 
Federal  Register  of  June  1, 1998,  an 
amended  economic  impact  statement, 
including  an  amended  initial  regulatory 
flexibility  analysis  (IRFA)  that  it 
prepared  imder  the  Regulatory 
Flexibibty  Act  (RFA),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  and  Fairness  Act 
(SBREFA).  After  considering  comments 
submitted  in  response  to  the  Jime  1, 

1998,  amended  economic  analysis 
statement,  FDA  is  issuing  the  amended 
final  economic  impact  statement, 
including  an  amended  final  regulatory 
flexibility  analysis. 

DATES:  The  September  30, 1997,  final 
rule  is  effective  on  September  30, 1998, 
except  for  products  that  contain  natural 
rubber  latex  solely  in  cold-seal  type 
packaging.  The  rule  will  not  apply  to 
these  products  for  an  additional  270 
days  from  the  September  30, 1998, 
e^ctive  date  of  ihe  final  rule. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  a  stay  of 


the  effective  date  of  the  September  30, 
1997,  final  rule  for  these  products.* 
ADDRESSES:  References  are  available  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Marlowe,  Center  for  Devices 
and  Radiological  Health  (HFZ-100), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20850, 
301-827-4777,  FAX  301-827-4787. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  September 
30, 1997  (62  FR  51021),  FDA  published 
a  final  rule  (to  be  codified  at  21  CFR 
801.437),  under  its  authority  in  section 
505(a)  and  (f)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
352(a)  and  (f)),  requiring  certain  labeling 
statements  on  medical  devices  that 
contain  or  have  packaging  that  contains 
natural  rubber.  This  rule  becomes 
effective  on  September  30,  1998.  The 
agency  issued  this  rule  because  medical 
devices  composed  of  natural  rubber  may 
pose  a  significant  health  risk  to  some 
consumers  and  health  care  providers 
who  are  sensitized  to  natural  latex 
proteins.  FDA  has  received  nvunerous 
reports  about  adverse  effects  related  to 
reactions  to  natural  latex  proteins 
contained  in  medical  devices,  including 
16  deaths  following  barium  enemas. 
These  deaths  were  associated  with 
anaphylactic  reactions  to  the  natural 
rubber  latex  cuff  on  the  tip  of  bariimi 
enema  catheters.  Scientific  studies  and 
case  reports  have  dociunented 
sensitivity  to  natural  latex  proteins 
found  in  a  wide  range  of  medical 
devices.  It  is  estimated  that  5  to  17 
percent  of  health  care  workers  are 
sensitive  to  latex  proteins  (Refs.  1 
through  5.) 

The  September  30, 1997,  final  rule 
(hereinafter  referred  to  as  the  final  rule) 
specifically  requires  that  devices  that 
contain  natural  rubber  that  is  intended 
to  contact  or  is  likely  to  contact  the 
health  care  worker  or  patient  bear  one 
or  more  of  four  labeling  statements, 
depending  on  the  type  of  natural  rubber 
in  the  device  and  depending  on  whether 
the  natural  rubber  is  in  the  device  itself 
or  in  its  packaging.  These  statements  are 
as  follows:  "This  Product  Contains  Dry 
Natural  Rubber.";  "Caution:  This 
Product  Contains  Natural  Rubber  Latex 
Which  May  Cause  Allergic  Reactions."; 
"The  Packaging  of  This  Product 
Contains  Dry  Natiual  Rubber.";  and 


>  Not*:  The  stay  of  effective  date  referenced  in 
this  document  was  published  at  63  FR  46174  on 
August  31,  199«. 


"The  Packaging  of  This  Product 
Contains  Natiual  Rubber  Latex  Which 
May  Cause  Allergic  Reactions."  The 
final  rule  also  prohibits  the  use  of  the 
word  "hypoallergenic"  on  devices  that 
contain  natural  rubber  latex. 

In  the  June  24, 1996,  proposed  rule 
(61  FR  32618),  FDA  stated  that  it  did  not 
believe  that  the  proposed  rule  would  be 
a  significant  regulatory  action  as  defined 
by  Executive  Order  12866,  and  certified 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-602)  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
FDA  stated  that  it  believed  the  rule's 
proposed  effective  date  180  days  after 
publication  would  allow  manufacturers 
to  exhaust  their  existing  labeling 
supplies. 

FDA  received  comments  concerning 
the  economic  impact  of  the  proposed 
rule  stating  that  the  requirement  would 
have  a  major  impact  on  multinational 
companies,  costing  at  least  $15,000  per 
device  for  labeling.  Another  comment 
stated  that  the  agency  underestimated 
the  impact  of  the  rule,  as  each 
manufacturer  will  need  to  draft,  review, 
and  relabel  primary  and  secondary 
packages  of  hundreds,  if  not  thousands 
of  devices. 

Based  on  FDA's  information,  the 
agency  responded  that  it  did  not  agree 
that  the  regulation  would  require  the 
relabeling  of  hundreds  or  thousands  of 
devices,  and  that  agency  estimates  of 
relabeling  costs  were  between  $1,000  to 
$2,000  for  each  type  of  device.  The 
agency  also  noted  that  the  extended  1 
year  effective  date  should  allow  most 
manufactiirers  to  exhaust  their  current 
labeling  stock  prior  to  the  effective  date 
of  the  regulation.  On  this  basis,  the 
agency  stated  that  the  final  rule  was  not 
a  significant  regulatory  action  imder  the 
Executive  Order,  and  certified  that 
although  a  substantial  number  of  small 
entities  would  be  affected  by  the  rule, 
the  estimated  $1,000  to  $2,000  cost  of 
implementing  the  final  rule  would  not 
have  a  significant  economic  impact  on 
those  entities  (62  FR  51021  at  51029). 

On  October  7, 1997,  the  Office  of  the 
Chief  Counsel  for  Advocacy  of  the  U.S. 
Small  Business  Administration 
submitted  a  comment  stating  that  the   . 
agency  had  not  supplied  data  in  the 
preamble  to  the  final  rule  to  support  its 
cost  estimates.  The  agency  also  received 
information  from  industry,  subsequent 
to  the  issuance  of  the  final  rule, 
identifying  additional  products  that 
would  be  subject  to  the  final  rule.  Chi 
the  basis  of  this  information,  FDA 
issued  an  amended  economic  impact 
analysis,  including  an  IRFA,  and  offered 
opportunity  for  further  comment  before 
the  implementation  of  the  rule  (63  FR 
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29552).  FDA  stated  that  after 
consideration  of  these  comments,  FDA 
will  decide  whether  to  issue  the  rule  oii 
its  ciurent  effective  date,  to  stay  the 
effective  date  of  the  final  rule,  and/or 
repropose  the  rule. 

n.  Comments  to  the  Amended 
Economic  Impact  Analysis  Statement 

FDA  received  three  comments  to  the 
amended  economic  analysis.  Two 
comments  were  from  the  Health 
bidustry  Manufacttuers  Association 
(HIMA),  and  the  other  comment  was 
from  an  in  vitro  diagnostic 
manufacturer. 

The  in  vitro  diagnostic  manufactiuer 
stated  that  health  care  professionals 
using  in  vitro  products  are  trained  in 
and  expected  to  follow  universal 
precautions  for  handling  potential 
biohazards  by  wearing  protective  gloves. 
Accordingly,  the  comment  maintained 
that  health  care  professionals  would  not 
come  into  contact  with  latex  in  in  vitro 
diagnostic  products. 

FDA  believes  that  training  in 
universal  precautions  will  not  prevent 
contact  writh  the  latex  in  in  vitro 
diagnostic  products  for  several  reasons. 
Contact  may  occur  under  a  variety  of 
situations  including  failure  to  follow 
universal  precautions,  the  absence  of 
Wearing  protective  gloves  during  the  set 
up  phase  of  testing,  the  retrieval  of  the 
products  from  storage  or  packing,  or  the 
disposal  of  products.  While  FDA  does 
not  believe  that  in  vitro  diagnostic 
products  may  be  categorically  excluded 
from  the  scope  of  this  rule  because  of 
the  imiversal  precautions  that  may  be 
undertaken,  FDA  believes  that  given  the 
variety  of  product  designs,  there  may  be 
certain  in  vitro  diagnostic  products  that 
may  contain  latex  that  are  designed  in 
such  a  manner  as  to  preclude  contact 
with  the  user.  Currently,  FDA  is 
unaware  of  any  products  that  are 
designed  in  such  maimer.  If,  however, 
there  are  such  products,  these  products 
would  not  be  subject  to  the  final  rule. 

The  in  vitro  diagnostic  manufacturer 
and  HIMA  also  commented  that  if  in 
vitro  diagnostic  devices  fell  within  the 
scope  of  the  rule,  they  had  not  been 
included  in  the  amended  economic 
impact  analysis.  This  omission  was  an 
oversight.  FDA  referred  this  comment 
and  others  described  below  to  Eastern 
Research  Group  (ERG),  Lexington,  MA 
for  analysis.  ERG,  after  considering 
comments  to  the  Jime  1, 1998,  amended 
economic  impact  analysis,  has  issued  an 
amended  economic  impact  analysis 
which  includes  in  vitro  diagnostic 
products.  The  substantive  parts  of  this 
analysis  are  reproduced  in  their  entirety 
in  Appendix  1  of  this  document. 


HIMA  submitted  two  comments.  One 
comment  requested  an  extension  of  the 
comment  period  to  the  economic  impact 
analysis  until  July  31, 1998. 
Subsequently,  HIMA  submitted  timely 
preliminary  substantive  comments. 

FDA  denied  the  request  for  an 
extension  to  the  comment  period.  The 
public  has  now  had  two  separate 
opportiuiities  to  comment  on  the 
economic  impact  of  this  rule.  Interested 
persons  had  90  days  to  respond  to  the 
economic  impact  statement  in  the 
proposed  rule  (61  FR  32618).  FDA 
received  only  two  comments  related  to 
the  economic  impact  of  the  proposed 
rule.  The  amended  economic  impact 
analysis  provided  an  additional 
opportimity  for  comment  on  the 
economic  impact.  FDA  believes  that  30 
days  is  an  adequate  time  to  respond  to 
the  comments,  particularly  given  the 
fact  that  this  is  the  second  opportunity 
for  comment. 

Moreover,  FDA  needed  to  notify  the 
public  whether  the  comments  related  to 
the  costs  of  the  rule  would  result  in  a 
stay  of  the  rule,  a  reproposal  of  the  rule, 
or  whether  FDA  would  retain  the 
September  30, 1998,  effective  date.  FDA 
needed  sufficient  time  to  analyze  the 
comments  and  publish  in  the  Federal 
Register  a  document  notifying  the 
public  of  its  course  of  action  before  the 
September  30, 1998,  effective  date.  FDA 
believes  that  allowring  until  July  31, 
1998,  for  the  submission  of  the  second 
round  of  comments  would  not  have 
allowed  the  agency  adequate  time  to 
analyze  comments  and  publish  in  the 
Federal  Register  a  document  in 
sufficient  time  before  the  September  30, 
1998,  effective  date  of  the  rule. 

While  HIMA's  request  for  an 
extension  was  pending,  HIMA 
submitted  timely  comments  to  FDA 
from  several  of  its  members.  The  fact 
that  many  HIMA  members  submitted 
responses  within  the  comment  period 
further  demonstrates  that  the  period  of 
time  was  adequate  for  the  submission  of 
comments. 

HIMA  raised  several  substantive 
comments  in  its  July  1, 1998. 
submission.  These  comments  stated  that 
HIMA  was  uncertain  if  the  Jime  1, 1998, 
estimate  included  costs  related  to  the 
following  items  or  factors:  New  plates 
and  film  for  each  new  label,  purchasing 
or  manufacturing  new  relabeled  boxes 
and  cartons,  slow  moving  inventory  or 
sterile  products  that  cannot  be 
repackaged,  "specialty"  products  that 
are  manufactured  on  an  intermittent 
basis  and  kept  in  inventory  for  2  to  3 
years,  and  inability  to  place  sticker 
labels  on  existing  inventory  for  products 
that  are  sterile  or  carry  several  layers  of 
packaging.  HIMA  also  stated  that  one 


member  had  estimated  the  total  cost  per 
SKU  to  be  $28,000. 

These  cost  factors  stated  by  HIMA 
were  considered  by  ERG  and  FDA. 
Moreover,  the  figure  reported  to  HIMA 
by  one  member  for  total  cost  per  SKU 
does  not  affect  the  conclusions  of  FDA 
and  ERG  about  the  economic  impact  of 
this  rule.  The  final  ERG  report,  which  is 
reproduced  in  Appendix  1 ,  addresses 
these  comments  in  further  detail. 

HIMA  also  stated  that  the  agency  did 
not  comply  with  the  Regulatory 
Flexibility  Act  in  that  it  did  not  publish 
the  initial  regulatory  flexibility  analysis 
at  the  time  of  the  pubUcation  of  the 
proposed  rulemaking.  FDA  does  not 
agree.  Regulatory  flexibility  analyses  are 
only  required  if  there  is  a  significant 
impact  on  a  substantial  number  of  small 
entities.  If  an  agency  certifies  there  is  no 
significant  impact  on  a  substantial 
number  of  small  entities,  the  agency  is 
not  required  to  perform  an  initial  or 
final  regulatory  flexibiUty  analysis  (5 
U.S.C.  605(b)).  — 

In  both  the  proposed  and  final  rules. 
FDA  certified  that  under  5  U.S.C.  605(b) 
no  such  analysis  was  required  (61  FR 
32618,  June  24. 1996;  62  FR  51021  at 
51029,  September  30. 1997).  The  first 
ERG  analysis,  as  described  in  the 
Federal  Register  of  June  1,  1998.  and 
the  subsequent  ERG  analysis,  as 
described  below,  that  responds  to 
industry  comments,  supports  FDA's 
conclusion  that  no  regulatory  flexibility 
analysis  under  5  U.S.C.  603  and  604  is 
required.  Even  if  such  an  analysis  is 
required,  FDA  believes  that  the  agency 
can  satisfy  the  requirements  under  5 
U.S.C.  603  and  604  by  issuing  amended 
initial  and  final  analyses  after  a 
proposed  rule  is  issued. 

in.  Analysis  of  Impacts 

During  the  course  of  reexamining  the 
appropriateness  of  its  certification  that 
no  regulatory  flexibility  analysis  was 
required,  FDA  has  already  gathered 
sufficient  information  to  perform  a 
regulatory  flexibility  analysis. 
Accordingly,  although  FDA  beUeves  no 
regulatory  flexibility  analysis  is  required 
because  there  is  no  significant  impact 
on  a  substantial  number  of  small 
entities,  FDA  is  providing  a  final 
regulatory  flexibility  analysis,  as 
described  below,  in  this  amended 
economic  impact  analysis  statement. 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C  1501  et  seq.]. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
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regulatory  approaches  that  maximize 
net  beneHts  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act,  if  a  rule 
has  a  significant  impact  on  a  substantial 
niunber  of  small  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities.  Title  II  of 
the  Unfunded  Mandates  Reform  Act  (21 
U.S.C.  1532)  requires  that  agencies 
prepare  a  written  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expendituore  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
Executive  Order  12866  and  in  these  two 
statutes.  The  piupose  of  this  rule  is  to 
add  labeling  statements  that  will  help 
ensure  the  safe  and  effective  use  by 
health  care  workers  and  patients  of 
natural  rubber  devices.  Potential 
benefits  include  early  recognition  of 
symptoms  that  could  develop  into 
severe  latex  allergies,  and  the 
prevention  of  severe  allergic  reactions 
and  death  that  may  occur  if  persons 
who  are  allergic  to  natural  rubber 
inadvertently  use  natiu'al  rubber 
devices. 

Based  on  other  information  referenced 
in  this  dociunent,  and  on  the  analysis 
performed  by  the  ERG,  FDA  is  issuing 
this  amended  economic  analysis 
statement.  Since  the  rule  does  not 
impose  any  mandates  on  State,  local  or 
tribal  govenunents,  or  the  private  sector 
that  will  result  in  an  expenditure  in  any 
1  year  of  $100  million  or  more,  FDA  is 
not  required  to  perform  a  cost-benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act.  The  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order. 

ERG  amended  its  report  based  on 
comments  received  to  the  June  1, 1998, 
amended  economic  analysis  statement. 
The  final  ERG  analysis  estimated  that 
this  rule  will  affect  approximately  2,340 
small  businesses.  Total  annualized 
compliance  costs  for  small  businesses 
are  estimated  at  $4.1  milUon,  which 
represent  0.05  percent  of  revenues  for 
small  medical  device  manufacturers. 
This  economic  analysis  indicates  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  final  natural  rubber  latex  labeling 
rule  would  require  certain  labeling 
statements  on  products  that  contain 


natural  rubber  latex.  This  rule  would 
not  invoke  new  recordkeeping  and 
reporting  requirements.  Manufacturers 
of  several  types  of  products  may  include 
natural  rubber  latex  and  therefore  be 
subject  to  this  rule.  Manufacturers  of  the 
products  listed  in  Table  1-1  of  the  final 
ERG  report  will  be  subject  to  the  final 
rule  (63  FR  29552  at  29560). 

Manufacturers  of  natural  rubber  latex 
devices  need  to  employ  certain 
professional  skills  to  implement  the 
new  labeling  requirements.  Regulatory 
affairs  staff  will  need  to  identify  the 
need  for  a  revised  label,  and  coordinate 
the  labeling  review  and  revision 
processes  with  other  departments  such 
as  marketing,  medical  and  legal 
departments,  and  prepare  the  new 
labeling  language.  Graphic  artists  and 
label  layout  specialists  will  prepare  the 
revised  labels.  Art  work  might  be 
prepared  by  in-house  or  external  staff. 
Once  prepared,  the  revised  label  is 
normally  sent  to  outside  vendors  who 
prepare  new  printing  plates  and  perform 
final  printing.  The  manufacturing 
personnel  receive  and  review  the  final 
revised  labeling,  replace  and  discard  old 
inventory,  incorporate  the  new  labels 
into  the  material  control  and  inventory 
systems,  and  modify  labeling  and 
packaging  equipment  as  necessary  to 
accommodate  new  labels. 

IV.  Steps  Taken  To  Minimize  the 
Economic  Impact  on  Small  Entities  and 
Regulatory  Alternatives  Examined 

FDA  has  analyzed  several  alternatives 
and  taken  several  steps  to  minimize  the 
economic  impact  of  this  final  nile  on 
small  entities.  FDA  did  not  receive  any 
comments  regarding  proposed 
regulatory  alternatives  in  response  to 
the  June  1, 1998,  amended  economic 
analysis  statement.  As  discussed 
previously,  FDA  received  a  comment 
asking  for  clarification  regarding  the 
applicability  of  the  final  rule  to  in  vitro 
diagnostic  products,  a  request  for  an 
extension  of  the  comment  period,  and 
several  questions  &X)m  HIMA  relating  to 
costs  analysis  issues.  FDA's  response  to 
those  comments  is  discussed  in  section 
n  of  this  dociunent. 

A.  Application  of  the  Rule  to 
Combination  Products  and  Packaging 

Although  FDA  did  not  receive  any 
comments  to  the  June  1, 1998,  amended 
economic  analysis  statement  proposing 
any  regulatory  alternatives,  FDA  did 
receive  requests  from  industry,  since 
publication  of  the  final  rule,  for 
alternative  approaches  regarding  the 
applicability  of  the  rule.  FDA 
considered  both  these  alternatives,  and 
modified  the  application  of  the  rule 
under  these  requests  in  a  manner  that 


reduces  the  economic  impact  of  the  rule 
on  industry,  including  small  entities. 

First,  FDA  received  comments  fi-om 
industry  requesting  that  the  rule  does 
not  apply  to  combination  products 
containing  device  components  that  had 
previously  been  regulated  solely  as 
drugs  or  biologies.  In  the  Federal 
Register  of  May  6, 1998  (63  FR  24934), 
FDA  issued  a  document  stating  that 
upon  consideration  of  these  comments 
and  the  need  to  provide  a  uniform 
labeling  approach  for  all  drug  and 
biological  products,  including 
combination  products,  the  agency  did 
not  intend  to  apply  the  final  rule  to 
combination  products  currently 
regulated  as  drugs  or  biologies,  and 
instead  intends  to  initiate  a  separate 
proceeding  to  propose  rulemaking 
requirements  for  labeling  statements  on 
natiu-al  rubber-containing  products 
regulated  as  drugs  and  biologies, 
including  combination  products, 
currently  regulated  luider  drug  or 
biologic  authorities. 

Second,  on  June  5, 1998,  HIMA 
submitted  a  citizen  petition  requesting  a 
stay  of  the  implementation  of  the  final 
rule  as  it  pertains  to  packaging  (Ref.  6). 
As  a  basis  for  the  stay,  HIMA  cited 
several  grounds,  including  assertions 
that  many  manufacturers  were  confused 
as  to  the  applicability  of  the  rule  to  cold 
seal  packaging,  and,  therefore,  needed 
additional  time  to  come  into  compliance 
with  the  new  labeling  requirements. 

On  June  19, 1998,  FDA  responded  to 
this  petition  by  stating  it  would  stay  the 
effective  date  of  the  latex  labeling 
statements  required  by  the  final  rule  for 
cold-seal  packaging  for  an  additional 
270  days  from  the  September  30, 1998, 
effective  date  of  the  final  rule.  The  stay 
of  the  effective  date  for  the  provisions 
of  the  September  30, 1997,  final  rule  as 
they  relate  to  cold-seal  packaging  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.^  FDA  is  not  granting  a 
stay  of  the  effective  date  for  all 
packaging  because  of  the  evidence  of 
serious  risks  latex  poses  for  certain 
individuals  and  the  need  to  inform 
those  individuals  of  the  presence  of 
natural  rubber  latex  in  devices  (Ref.  7). 

B.  Voluntary  Compliance 

FDA  could  have  issued  guidance 
stating  FDA  considered  statements 
about  the  presence  of  natural  rubber 
necessary  to  comply  with  existing 
general  statutory  and  regulatory 
prohibitions  against  false  and 
misleading  labeling  (section  505(a)  of 
the  act),  and  failure  to  provide  adequate 


'  Note:  The  stay  of  effective  date  referenced  in 
this  document  was  published  at  63  FR  46174  on 
August  31,  1998. 
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directions  for  use  (section  505(f)).  Given 
the  significant  health  risks  associated 
with  natural  rubber  products.  FDA  does 
not  believe  that  existing  general 
statutory  labeling  authority  and 
regulations  provide  adequate  protection 
to  ensure  that  health  care  workers  and 
patients  are  warned  about  the  risks 
associated  with  natural  rubber. 

Without  the  final  regulation. 
manufactiu«rs  may  not  provide  any 
information  at  all.  The  ERG  report  and 
FDA's  own  experience  indicate  that 
some  manufacturers  never  voluntarily 
revise  their  labeling.  Even  if  it  could  be 
assumed  that  all  manufacturers  would 
voluntarily  provide  some  labeling 
information  about  the  presence  of 
natural  rubber,  such  information  is 
likely  to  be  presented  in  a  variety  of 
ways  that  may  confuse  consumers  and 
limit  the  effectiveness  of  the  natural 
rubber  statement.  FDA  believes  that  the 
provision  of  consistent,  accurate 
information  to  consumers  is  critical. 
FDA  believes  that  this  regulation,  which 
provides  accurate,  consistent 
information  in  a  standardized  manner, 
will  assure  that  the  safety  information  is 
communicated  effectively  to  the  public. 

C.  Implementation  Periods 

FDA  considered  various 
implementation  periods  for  the  effective 
date  after  the  issuance  of  the  final  rule. 
The  June  24, 1996,  proposed  rule 
proposed  an  effective  date  6  months 
'after  the  publication  of  the  final  rule. 
The  final  rule  has  reduced  the  impact 
on  small  businesses  by  extending  the 
effective  date  to  1  year  after  issuance  of 
the  final  rule  for  all  products,  except 
those  containing  natural  rubber  latex 
solely  in  cold-seal  type  packaging.  For 
those  products  the  agency  is  providing, 
for  the  reasons  stated  previously,  an 
additional  270  days  to  comply  with  the 
rule. 

Based  on  the  ERG  report  figures,  the 
total  industry  cost  of  compliance  for  this 
rule  with  a  1-year  implementation 
period  is  $64.1  million.  This  figiire  may 
be  somewhat  higher  than  actual  costs 
because  of  the  extension  for  compUance 
granted  to  cold  seal  packaged  products, 
however  FDA  did  not  reduce  cost 
estimates  related  to  this  variable.  The 
total  annualized  costs  are  calculated  at 
$9.1  million  per  year.  The  costs  for  a  6- 
month  effective  date  are  26  percent 
greater  than  a  1-year  effective  date. 
Allowing  a  24-month  implementation 
date  would  reduce  costs  by  40  percent. 


FDA  rejected  the  6-month 
implementation  period  and  extended 
the  implementation  period  to  1  year  to 
allow  manufacturers  of  products 
containing  natural  rubber  latex, 
including  small  businesses,  to  reduce 
costs  by  depleting  existing  inventories 
and  coordinating  this  labeling  change 
with  other  planned  labeling  changes. 
Although  costs  could  further  be  reduced 
by  allowing  a  24-month  implementation 
period.  FDA  believes  that  the  public 
need  for  this  information  a^bout  devices 
that  pose  serious  risks  justifies  rejecting 
this  alternative. 

D.  Exempting  Small  Businesses 

FDA  has  considered  the  option  of 
exempting  small  businesses  from  the 
final  regulation.  The  ERG  report 
estimates  that  approximately  83  percent 
of  the  manufacturers  of  natural  rubber 
latex  products  are  small  businesses. 
FDA  believes  that  given  that  the  large 
majority  of  manufacturers  of  products 
containing  natural  rubber  latex  are  small 
businesses,  and  given  the  risks 
associated  with  these  devices, 
exempting  small  businesses  fi'om  this 
regulation  would  result  in  a  significant 
decrease  of  consumer  protection. 
Accordingly.  FDA  does  not  believe  that 
small  businesses  should  be  exempt  from 
this  regulation. 

E.  Allowance  of  Supplementary 
Labeling 

FDA  could  have  chosen  a  regulatory 
alternative  that  would  require  that  all 
labeling  be  directly  printed  on  the 
existing  packaging  and  labeling.  Such  a 
regulatory  provision  would  decrease  the 
possibility  that  the  required  statement 
would  become  dislodged  during 
distribution.  Instead,  the  final  rule 
allows  the  use  of  supplementary 
labeling  (stickers)  to  provide  the 
required  labeling  information.  As  noted 
in  the  ERG  report,  this  will  allow  a 
number  of  firms,  including  small 
businesses,  to  reduce  costs  by  avoiding 
extensive  repackaging  of  existing 
product  inventory  that  will  not  be  sold 
prior  to  the  end  of  the  regulatory 
implementation  period.  FDA  decided  to 
include  this  option  in  the  final  rule. 

F.  Requiring  a  Labeling  Statement  on 
Only  One  Level  of  Labeling 

Under  the  provisions  of  the  final  rule, 
FDA  estimates  that  most  devices 
covered  imder  the  final  rule  will  bear 
the  required  natural  rubber  statement  on 
two  or  three  levels  of  labeling.  FDA 
considered  requiring  labeling  statements 


on  only  one  level  of  labeUng.  This 
alternative  was  rejected  because  of  the 
importance  of  the  information  contained 
in  the  required  labeling  statements. 
Users  may  not  have  the  necessary 
opportunity  to  read  the  statement  if  it  is 
included  only  on  some  levels  of 
labeling.  For  some  products,  especially 
those  with  multiple  users,  some  labeling 
may  be  discarded  prior  to  use  by 
subsequent  consumers.  The  inclusion  of 
the  statement  on  each  level  of  labeling 
increases  the  likelihood  that  consumers 
Mrill  be  aware  of  the  risks  posed  by  the 
natural  rubber  in  the  product. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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VI.  Public  Outreach 

FDA  has  conducted  extensive  pubUc 
outreach  relating  to  the  final  rule  to 
small  businesses.  Interactions  with  the 
public  on  issues  relating  to  this  rule  are 
discussed  in  detail  in  the  amended 
economic  analysis  statement  pubUshed 
in  the  Federal  Register  of  June  1, 1998 
(63  FR  29552,  at  29553  and  29554). 

Dated:  September  10, 1998. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
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EXECUTIVE  SUMMARY 


FDA  issued  a  final  rule  on  September  30, 1997,  requiring  that  label  statements  ^pear  on 
medical  devices  and  medical  device  packaging  that  contain  natural  rubber  that  contacts  humans. 
The  final  rule  is  effective  one  year  after  publication  (S^tember  30, 1998X  «ithr>iigii  manufiKturen 
of  certam  natural  rubber-containing  products  (le.,  those  that  use  "cold-seal  packaging^  are 
granted  an  additional  270  d^  to  come  into  con^Iiance.  Under  contract  to  FDA  ERO  examined 
the  cost  and  small  business  inq>acts  of  the  regulation. 

ERG  estimated  that  the  natural  rubber  hbeling  rule  win  afiect  over  40  FDA-defined  device 
cat^ories  as  weU  as  in-vitro  diagnostic  devices,  and  an  estimated  19,600  models  of  medical 
devices.  ERG  estimated  the  total  industry  cost  of  compliance  at  $64. 1  million.  Annualized  over  a 
ten  year  time  horizon,  tbc  total  costs  are  calculated  at  $9. 1  million  per  year.  Total  compliance 
costs  for  small  businesses  are  estimated  at  $28.6  million,  and  are  »nntA»K-,^  at  $4.1  million  per 
year.  These  costs  represent  0.05  percent  of  revenues  for  small  medical  device  manu&cturers  in  the 
industry. 

ERG  also  quantified  the  costs  of  alternative  versions  of  the  r^ulation  in  which  industry  is 
allowed  a  shorter  (6  months)  and  a  longer  (24  months)  implementation  period  than  the  base  case 
(12  months).  Under  the  6-month  alternative,  the  anmiaiiyi*^  costs  of  con^liance  are  $1 1.5  million, 
an  increase  in  costs  of  25.9  percent  fixjm  the  base  case.  Under  the  24-month  alternative,  the 
anmiali7rd  costs  are  $5.5  million,  a  reduction  of  39.5  percent  fix>m  the  base  case.  ERG  also 
reviewed  the  cost  inq)lications  (but  did  not  quantify  the  effects)  of  an  ahemative  ngalatory 
provision  under  which  affected  businesses  would  not  be  allowed  to  use  stickers  to  come  into 

conq)liance.  This  option  was  judged  to  increase  the  size  of  inventory  losses,  e^)ecialfy  for  small 
businesses 
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Rcspoue  to  LMhutiy  Comments 
•■  Earlier  Vcruoa  of  EcoBoak  Aaaljrsis 


FDA  forwarded  two  conmients  cm  the  earfar  version  of  the  ecoromic  impact 
r^ulation  requiring  labeling  statements  for  medical  devices  containing  natural  rubber  latex.  One 
ccMmnent  was  from  a  trade  organization,  the  Health  Industry  Manu&cturing  Association  (HIMAX 
and  one  was  fixmi  an  in  vitro  diagnostics  manufiK^turer.  Both  comments  stated  that  the  earlier 
econonuc  inq>act  analysis  did  not  include  the  costs  for  in  vitro  diagnostic  products.  ERG  has  now 
inchided  fsrimates  of  the  costs  of  compliance  with  this  n^uhuion  for  in  vitro  diagnostic 
mamiftcturersMn  Tables  1-1  and  1-2,  based  oo  mfonnatioa  of  the  numb^s  of  manu&cturers  and 
lumbers  of  products  provided  to  ERG  by  FDA. 

The  HIMA  comment  raised  several  issues,  as  reviewed  below.  This  discussion  describes 
where  e9q)licit  re^x>nses  were  made  to  comments  in  the  following  report.  In  other  cases,  ERG  inade 
no  explicit  reference  to  the  comment. 

HIMA  comments  that  it  is  unclear  ^fhetita  ERG's  artwork  costs  per  device  model  (ie.,  per 
sbelf-keeping  unit  or  SKU)  include  the  costs  for  new  printing  plates,  fihn,  and  artist's  time.  HIMA 
abo  commeitted  that  one  of  their  meotes  estimated  the  costs  of  plates  alone  to  be  $  1 ,500  per  SKU. 


The  eaiiier  draft  stated  (see  Section  1.8.2)  that  printing  plates,  film,  and  the  artist's  time  (to 
design  new  hbeb)  wo-e  included  in  the  cost  estimate.  The  final  report  also  mentions  that  all 
of  these  elements  are  included. 

The  cost  of  film  is  a  relativdy  minor  compooaA  of  the  artwork  costs  and,  as  the  HIMA 
comment  indicates,  the  principal  issue  b  the  cost  oiiht  printing  plates.  Printing  f^ate  costs, 
however,  cannot  be  definitivdy  estimated  without  defining  a  nuinber  of  plate  ^>ecifications, 
such  as  the  size,  number  of  colors,  number  of  labels  to  be  printed,  and  other  characteristics. 
Across  the  univtrse  of  medical  devices,  no  average  specifications  can  be  reasonably  defined. 
The  data  oottected  in  ERG'S  contacts  to  inanufiKturers  and  labeling  companies  indicated  that 
printing  plate  costs  can  vary  from  $30  to  $500.  Because  3  new  plates  might  be  required  for 
3  levdf  of  labdiDg.  the  $1,500  figure  is  aedible,  but  at  the  hi^  end  of  the  likely  m^  of 
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costs.  SmaHer  expenditures  appear  much  won  commoB.  In  any  case,  because  of  the 
unoertakiy  about  the  distnbutkm  of  artwoifc  cosb,  ERG  nised  the  artwoit  estimate  fi(^ 
earlier  version  of  the  analysis  from  $600  to  Sl.OOO  per  SKU. 

HIMA  comments  that  it  is  not  dear  whether  the  estimates  include  the  cost  of  purchasing  and 
manufiicturing  new  rdabeled  boxes  and  cartons. 

Because  afl  devices  must  be  packaged  and  boxed  in  any  case,  the  relevant  social  costs  are  the 
inventory  losses  {or  unusable  labeb  and  pariragir<g  and  the  cost  of  designing  and  preparing 
new  labdiiig.  These  costs  have  been  included. 

If  HIMA's  comment  is  referring  to  costs  of  reformatting  the  labeling  and  packaging     ^ 
configuration  because  the  labeling  statement  will  not  fit  on  the  existing  design,  ERG's      ~~ 
discussions  with  manu&cturers  suggest  that  label  reformatting  will  be  an  infiequeot 
occurrence.  Nevertheless,  ERG's  estimates  assume  that  maniifimirers  will  reformat  10 
peroeat  of  the  device  labels.  Thus,  ERG  has  addressed  the  costs  of  preparing  newly  relabeled 
boxes  and  cartons. 

HIMA  coanertts  that  it  is  unclear  whether  the  analysis  considered  repackaging  costs  for  skm 
movii«  inventory  or  the  fiK:t  that  some  materials  cannot  be  repackaged  at  an  because  they  win  not 
withstand  resteriUzation. 


ERG'S  costs  inchide  labor  and  equipment  leasing  cosU  for  sticker  application  to  existing 
packaged  product  inventories,  i.e.,  slow  moving  product  inventories.  For  large  companies, 
for  example,  which  actually  appear  to  have  the  largest  compliance  problems,  ERG  allowed 
for  a  substantial  group  of  temporary  laborers  (16  workers)  to  unpackage  devices,  apply 
stickers,  and  repackage  devices. 

While  not  all  mam^cturers  could  be  surveyed,  ERG  did  not  encounter  any  exceptional 
compliance  diflBcuHies  involving  sterile  products,  despite  contacts  to  several  manu&cturers 
of  sterile  products.  The  most  costly  compliance  scenario  identified  was  that  invohong  the 
extensive  use  of  temporary  labor  to  unpackage  and  repackage  products.  In  order  for  the 
situation  mentioned  by  HINfA  to  occur,  a  company's  product  must  have  a  highly  specific  set 
of  characteristics,  i.e.,  slow  moving  from  invemoiy,  sterile,  and  incapable  of  being 
resterilized.  In  this  report  ERG  stated  (page  1-18,  second  paragraph)  that  ks  evidence 
indicates  that  more  significant  inventory  losses  were  a  hypothetical  possibility  but,  based  oa 
manu&cturers' comments,  ERG  judged  that  they  woukl  occur  with  negligible  frequency. 
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HIMA  notes  that  some  q^edahy  products  are  manufactured  on  an  int^mittrat  basis  and  kept 
in  inventory  for  2  to  3  years,  and  that  these  products  might  be  difiBcult  or  costly  to  relabel. 

In  its  contacts  to  manufiurturers,  ERG  did  not  find  evidence  that  products  held  for  long 
periods  in  inventory  could  not  be  relabeled.  ERG's  contacts  included  firms  manu&cturing 
thousands  of  diverse  spedalty  orthopedic  products,  i.e.,  firms  with  relatively  large  inventory 
management  problems.  These  firms  stated  that  the  regulation  had  no  measurable  impact  on 
their  operations.  Again,  the  situation  cited  by  HIMA  is  a  Ir/pothetical  possibility  but  ERG 
considered  its  occurrence  to  be  extremely  infi^uent. 

HIMA  comments  that  one  of  its  members  estimated  the  cost  of  compliance  at  $28,000  per 
SKU,  a  figure  much  higher  than  ERG's  estimates. 


As  noted  in  this  rqx>rt,  ERG's  estimates  vary  significantly  with  the  size  of  the  company.  The 
figure  reported  by  HIMA  was  consistent  with  the  costs  reported  to  ERG  by  one  very  large 
international  device  manufacturer.  ERG's  estimates  reflect  the  expectation  that  larger 
manu&cturers  will  incur  higher  con^liance  costs  than  small  manufacturers  because  they  have 
larger  inventories  that  might  require  relabeling,  more  complex  administrative  and 
manufacturing  systems  for  managing  label  changes,  and  a  greato*  likelihood  that  they  will 
incur  costs  for  translating  labels  for  international  device  sales.  HIMA  indicated  to  ERG  that 
the  compmy  incurring  the  high  per-SKU  conusance  cost  was,  in  &ct,  a  large  medical  device 
manufacturer.  The  experience  of  the  company  mentioned  by  HIMA  as  well  as  by  the 
commentator  to  the  June  24, 1996  proposed  rule,  who  estimated  cost  at  $15,000  per  device 
for  multinational  companies,  are,  therefore,  consistent  with  the  range  of  cost  figures  upon 
v^uch  ERG  based  its  estimates  for  laige  c(»i^)anies  and  does  not  have  bearing  on  the  impacts 
for  small  bunnesses. 


HIMA  notes  that  placing  stickers  on  the  immediate  package  might  not  be  feasible  because  the 
package  is  enclosed  in  an  outer  package  and,  in  some  cases,  sterilized. 


As  menti(»ed,  ERG  did  not  encounter  these  difBcult  compliance  situations  despite  numo'ous 
omtacts  to  manufiicturers,  including  manufacturers  of  stoile  products.  Those  manufacturers 
ERG  spoke  with  appeared  to  have  some  options  available  to  mitigate  the  worst  potential 
compliance  costs  and,  in  some  cases,  were  making  plans  to  place  stickers  on  affected 
prodacts. 
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SECTION  ONE 


STUDY  PURPOSE  AND  METHODOLOGY 


The  purpose  of  this  nite  is  to  require  a  labding  statement  oo  medical  devices  and 
f*^r»g;fig  r>/w»g«fwng  imtf-r  This  is  because  medicsl  dcvices  oomposed  of  natural  nibbcT  m^ 
pose  a  s^nificant  health  risk  to  some  consumen  and  health  care  providers  who  are  sensitized  to 
natuni  latex  proteins.  FDA  has  received  numerous  rQ>orts  of  adverse  efi^Kts  rdated  to  reactions 
to  natural  latex  proteins  contained  in  medical  devices,  inchiding  deaths  following  barium  enemas. 
These  deaths  were  associated  with  aaaptyiacdc  reactions  to  the  natural  rubber  latex  cuff  on  the 
tq)  of  barium  enema  catheters.  Scientific  studies  and  case  npotts  have  documented  sensitivity  to 
natural  latex  proteins  found  in  a  wide  range  of  medical  devices. 


11 


•r  Study  Mctbodolegjr 


FDA  puUished  a  final  nile  on  Sq>tember  30, 1997  requiring  labeling  statements  on 
products  that  iiave  natural  rubber-containing  medical  device  components  that  might  contact 
bumans.  The  labding  must  state:  **Caution:  This  Product  Contains  Natural  Rubber  Latex  Which 
May  Cause  Allergic  Reactions."  Similar  statements  are  required  for  products  containing  diy 
natural  rubber  or  whose  padcaging  has  natural  rubber  or  dry  natural  rubber. 

ERG  estimated  the  costs  of  compfiance  and  the  small  business  impacts  of  the  regulation. 
To  develop  the  cost  estimates,  ERG  developed  a  study  methodology  moompassing  the  following 
topics: 


Ffrtmating  the  omiber  of  labels  revised  per  medical  device 
;  the  mubber  of  devices  affected 
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Modding  medical  device  labding  revisions 

Forecasting  medical  device  manu&cturer  compfiance  responses  and  costs 

Calculating  with  a  fonnal  model  medical  device  rdabding  costs 


1J2      Number  of  Labeb  Affected  per  MedicalDevke 

Tbe  FDA-mandated  labeling  statement  is  required  on  all  device  labels,  including  the 
principal  di^lay  panel  of  the  device  packaging,  the  outside  package,  container,  or  wnq>per,  and 
the  immediate  device  package,  container,  or  wrapper.  The  statement  must  also  appear  on 
promotional  materials.  Where  applicable,  package  inseits  and  Instructions  for  Use  pamphlets  must 
also  be  revised.  While  some  labeling  also  includes  physician  operating  manuals,  technician  or 
maintenance  manuals,  or  other  lengthy  labeling,  the  natural  rubber-containing  devices  generally  do 
not  include  these  items.  ERG  interpreted  the  rq^lation  not  to  require  a  statement  on  shipping 
cartons. 

FDA  surveyed  its  medical  device  reviewers  for  the  affected  product  categories  and 
solicited  information  on  the  number  of  labels  inchided  in  product  shipments.  FDA's  reviewers 
estimated  for  most  product  categories  that  two  to  diree  device  labds  would  be  a£fected.  Based  on 
these  inputs,  and  to  ensure  that  costs  are  not  underestimated,  ERG  used  an  estim^e  of  3  levds  of 
labding  per  device  in  devdoping  the  cost  estimates.* 


'  The  three  levds  of  labeling  should  not  be  interpreted  as  three  labds  per  medical  device. 
Based  on  discussions  with  medical  device  manu&cturers,  ERG  determined  that  most  of  the 
natural  rubber-containing  medical  devices  are  not  sold  individually  but  rather  in  cases  consisting 
of  numerous  units.  ERG  assumed  that  a  representative  case  (third  levd  packaging)  has  four  boxes 
(second  levd  packaging)  each  of  which  contains  ten  individually  wrapped  (primary  packaging) 
units  of  the  given  medical  device.  Thus,  the  number  of  labds  per  case  is  45  in  the  cost 

ccMnputations. 
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U       Number  ofMedical  Devices  Categories  and  Modeb  Affected 

FDA  identified  43  medical  device  categories  that  are  addressed  by  the  regulatioo.  FDA 
device  reviewers  also  estimated  the  percentage  of  (tevices  in  each  category  that  are  covered  by  the 
r^ulatioo.  Additionally,  an  estimated  IS  percent  of  in  vitro  diagnostic  kits  (TVDs),  which  are 
classified  in  a  number  of  medical  device  categories,  are  covered  by  the  r^^lation  (FDA,  Division 
of  CUnical  Laboratory  Devices,  1998).  Table  1-1  lists  the  device  categories,  the  number  of  listed 
devices  per  category  (ie.,  the  number  of  devices  manu&cturers  are  authorized  to  ofifer  fi>r  sale), 
and  die  percentage  share  of  devices  within  each  category  that  contains  natural  rubber  components 
that  contact  humans.  The  regulated  devices  inchide  S  cat^ories  of  tracheal  tubes,  4  of  condoms, 
and  3  of  catheters. 

Within  each  of  the  medical  device  categories,  it  was  also  necessary  to  estimate  the  number 
(^device  modds  that  are  ^sdocdy  labeled.  Maou&cturers  separately  prepare  and  print  each  set  of 
labels  and  therefore  their  labeling  costs  wiU  be  a  multiple  of  the  number  of  labels  they  revise.  To 
address  this  point,  ERG  collected  sales  catalogues  for  approximately  ooe-half  of  the  medical 
device  categories  covered.  The  catalogues  provided  sufSdent  information  to  support  estimates  of 
the  oumber  of  distinctly  labded  models.  ERG  ^*>w«*»*if  that  on  average  maiai&cturers  sold  14 
modds  of  each  of  the  listed  medical  devices.  In  developing  these  estimates,  ERG  was  cognizant 
both  of  the  number  of  different  models  sold  (number  of  sizes,  variety  of  styles),  and  of  the 
possibility  that  numerous  similar  models  will  be  packaged  with  the  same  base  set  of  labeling. 
MamfiKturers  often  use  a  production  line  labeling  madune  or  other  method  to  print  a 
dittingiiishii^  modd  oumber  on  different  modds  that  are  otherwise  shipped  with  identical 
labeliiig.  Similarfy,  mawifarturers  often  prq)are  Instr\ictions  for  Use  and  other  labds  to  be 
applicable  for  multiple  device  modds.  In  such  cases,  a  mawifiirturcr  that  sdls  ten  models  of  a 
given  device  might  only  be  changing  one  set  of  labeling.  For  IVDs,  a  separate  estimate  was  made 
that  there  is  typically  only  1  modd  per  listed  device.  ERG's  estimates  of  the  number  of  models 
afiected  are  displayed  in  Table  1-2. 
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Table  1-1.— FDA  Estimates  of  the  Medical  Device  Categories  Affected  and  Device  Listings  per  Category 


Device  prod- 
uct code 


Product 


Percent 
containing 
natural  rut}- 

t)er  [a] 


Levels  of 
labeling 


Number  of 
registrations 
per  cat- 
egory 


Numtier  of  listings 
per  category  [t^ 


BSJ  .. 
BSK  . 
BSR  . 
BSY  . 
BTQ  . 
BTR  . 

cat  . 

CBH  . 
CBI  .. 
DWL 
DZB  . 
EC!  .. 
EMX  . 
EXJ  .. 
EYC  . 
EYR  . 
FCD  . 
FCE  . 
FGD, 
FMC. 
FMF  . 
FPF.. 
FQM 
FXX  . 
GAX  . 
HOW 
HIS  .. 
HOY  . 
ILG  ... 
INP  .. 
JOH  . 
JOW 
KCY  . 
KGO 
KME  . 
KMO 
KNT  . 
KYZ  . 
LCG  . 
LU  ... 
LTZ  .. 
LYY.. 
MBU 


Mask,  gas,  anesttietic 

Cuff,  tracheal  tut)e,  inflatable  

Stylet,  tracheal  tube 

Catheters,  suction,  tracheobronchial 

Airway,  nasopharyngeal  

Tracheal  tube  {v/Nno  connector) 

Cannula,  nasal,  oxygen 

Device,  fixation,  tracheal  tube 

Tracheal/Bronchial  tube 

Stocl^ing,  medical  support  

Headgear,  extraoral,  orttiodontic 

Band,  elastic,  orthodontic 

Balloon,  epistaxis 

Condoms,  urosheath  type  

Catheter,  upper  urinary  tract  

Tourniquet,  gastro-urology  

Kit,  bahum,  enema,  disposatrie 

Kit,  enema  (for  cleaning  purposes) 

Catheter,  retention,  barium  enema  with  tjag 

Gloves 

Piston  syringe  

Bottle,  hot/cokj,  water 

Elastic,  bandage 

Face,  mask,  surgical  ..-. 

Toumkiuet,  nonpneumatic 

Diaphragm,  contraceptive 

CofKloms  

Ophthalmk:  eye  shields  

Stocking,  elastk: 

Tips  and  pads,  cane,  crutch,  and  walker 

Tube,  tracheostomy  and  tube  cuff  

Sleeve,  limb,  compressible 

Toumk)uet,  pneumatic 

Gloves,  surgeons 

Bedding,  disposable,  medk:al 

Binder,  elastic  

Tubes,  gastrointestinal  (arxj  accessories) .... 

Irrigating  syringe  

Intestinal  splinting  tubes 

Condoms,  organ  protection 

Condoms,  with  nonoxynol-9  ., 

Gtoves,  latex 

Condoms,  intravaginal  pouch 

In  vitro  diagnostics 


Total  

Average 


50 
1 

10 

10 

20 

5 

1 

50 

5 

5 

20 

10 

50 

100 

100 

20 

40 

40 

40 

100 

95 

80 

10 

100 

20 

80 

100 

100 

5 

80 

1 

100 

20 

700 

5 

5 

5 

90 

50 

100 

100 

100 

'100 

15 


NA 
48.59 


NA 
2.16 


28 
"  7 
13 
32 
13 
30 
30 
16 

5 
15 
16 
27 
16 
12 

1 

1 

4 
19 

2 
110 
77 
12 
89 
56 
26 

3 
44 
44 

7 
37 

9 
26 
12 
54 
38 

5 
40 
61 

1 

1 

19 

319 

5 
1,529 


2.911 
32.14 


28 

7 
13 
32 
13 
30 
30 
16. 

5 
15 
16 
27 
16 
13 

1 

1 

4 
19 

2 
135 
77 
12 
89 
56 
26 

3 

48 
44 

7 
37 

9 
26 
12 
66 
38 

5 
40 
61 

1 

1 
21 


5 
17,000 


18,499 
NA 


Source:  FDA,  Center  for  Devk:es  and  Radiological  Health,  1998,  FDA,  Division  of  Clinkal  Laboratory  Devk:es,  1998,  and  FDA  In-Viti-o  Diag- 
nostic Device  Branch,  1 998. 

[a]  The  numbers  in  italic  are  ERG  estimates.  ERG  assumed  that  100  percent  of  products  included  natural  rubt)er  that  wouki  contact  humans  in 
the  absence  of  survey  information  on  the  product  category. 

[b]  For  condom  and  glove  categories,  ERG  did  not  have  complete  listing  data  from  FDA  and  estimated  the  number  of  listings  based  on  the 
number  of  registered  establishments. 
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Table  1-2.— ERG  Estimates  of  the  Number  of  Medical  Device  Models  Affected 


Product 


Number  of 
listings  per 
category  [a] 


Number  of 

models  per 

listing  [b] 


Percent 
containing 

natural 
mbber  [c] 


Total  mod- 
els to  t>e 

ctianged,  t>y 
category 


Mask,  gas,  anesthetic 

Cuff,  tracheal  tube,  inflatat)le  

Stylet,  tracheal  tube 

Catheters,  suction,  tracheotxonchial 

Airway,  nasopharyngeal 

Tracheal  tut)e  (w/wo  connector) , 

Cannula,  nasal,  oxygen 

Device,  fixation,  tracheal  tube 

Tracheal/Brorwhial  tube 

Stocking,  medical  support 

Headgear,  extraoral,  orthodontic , 

Band,  elastic,  orthodontic 

Balloon,  epistaxis 

Condoms,  urosheath  type  , 

Cattieter,  upper  urinary  tract 

Tourniquet,  gastro-urok>gy  

Kit,  barium,  enema,  disposatile 

Kit,  enema  (for  cleaning  purposes)  

Catheter,  retention,  barium  enema  with  bag 

Gtoves 

Piston  syringe — ,. 

Bottle,  hot/coW,  water _ 

Elastic,  bandage ~ . — 

Face,  mask,  surgical  -. 

Tourniquet,  nonpneumatic 

Diaphragm,  contraceptive 

Condoms  

Ophthalmic  eye  shtekJs  

Stocking,  elastic 

Tips  and  pads,  cane,  crutch,  and  walker  ..... 

Tube,  tracheostomy  and  tube  cuff  

Sleeve,  limb,  compressible 

Tourniquet,  pneumatk: 

Gtoves,  surgeons „ , — 

Bedding,  disposable,  medical 

Binder,  elastic ..... 

Tut)es,  gastrointestinal  (and  accessories) .... 

Inigating  syringe 

Intestinal  splinting  tut>es 

Condoms,  organ  protectton 

Condoms,  with  nonoxynol-9 

Gtoves,  latex 

Condoms,  intravagtnal  pouch 

In  vitro  diagnostics 


Total 


28 

7 
13 
32 
13 
30 
30 
16 

5 
15 
16 
27 
16 
13 

1 

1 

4 
19 

2 
135 
77 
12 
89 
56 
26 

3 

48 
44 

7 
37 

9 
26 
12 
66 
38 

5 
40 
61 

1 

1 

21 

392 

5 
17,000 


18,499 


5 

2 

4 

6 

3 

28 

1 

19 

28 

14 

14 

14 

2 

14 

52 

14 

13 

4 

2 

14 

14 

14 

14 

23 

14 

14 

14 

5 

14 

14 

30 

14 

14 

14 

14 

14 

14 

22 

14 

14 

14 

14 

14 

1 


NA 


50 
1 

10 

10 

20 

5 

1 

50 

5 

5 

20 

10 

50 

100 

100 

20 

40 

40 

40 

100 

95 

80 

10 

100 

20 

80 

100 

100 

5 

80 

1 

100 

20 

100 

5 

5 

5 

90 

50 

100 

100 

100 

100 

15 


NA 


70 

1 

6 

20 

8 

42 

1 

152 

7 

11 

45 

38 

16 

182 

52 

3 

21 

31 

2 

1.890 

1.025 

135 

125 

1.288 

73 

34 

672 

220 

5 

415 

3 

364 

34 

924 

27 

4 

28 

1.208 

7 

14 

294 

5.488 

70 

2.550 


17.605 


Source:  FDA,  Center  for  Devices  arxJ  Radtotogical  Health.  1998,  FDA.  Division  of  Clintoal  Laboratory  Devices,  1998, 
In-Vitro  Diagnostic  Device  Branch,  1998.  and  ERG  estimates. 

[a]  For  Coridom  and  gtove  categories,  ERG  dto  not  have  complete  listing  data  from  FDA  and  estimated  Vne  number  of  listings  t>ased  on  the 
number  of  registered  establishments.  These  estimates  are  presented  in  italics. 

[b]  The  numbers  in  italics  are  based  on  the  average  number  of  models  per  listing,  as  estimated  from  ERG's  review  of  medtoal  device  product 
catatogues. 

[c]  The  numbers  in  italics  are  ERG  estimates.  ERG  assumed  100%  natural  rubber  content  in  the  absence  of  survey  information  on  the  product 
category. 
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For  some  medical  device  categories,  ERG  did  not  have  adequate  access  to  sales 
catalogues  or  other  information  on  the  number  of  modeb  per  FDA  listing  of  affected  devices. 
ERG  ^>plied  the  estimate  of  14  modds  per  listing  to  those  cat^ories  where  other  data  were 
unavailable. 

Thus,  ERG  estimated  that  J4>proximately  17,600  medical  device  models  are  affected  by  the 
r^ulation.  The  largest  groups  are  estimated  to  be  latex  gloves  (over  8,000  modds  over  multiple 
^ove  categoriesX  IVDs  (2,550  modds),  and  condoms  (^proximatdy  1,000  models  over  several 
condom  categories). 

ERG  interpreted  the  FDA  nile  also  to  apply  to  packaging  materials  that  indude  natural 
lubber  constituents.  Such  materials  are  used  in  cold  seal  packaging,  which  is  a  common  method  of 
sealing  for  sterile  packages,  such  as  individually  wrapped  elastic  bandages  and  gauze.  Based  on 
discussions  with  afiected  manufacturers,  ERG  estimated  that  approximatdy  2,000  medical  device 
modds  are  sold  in  cold  seal  packaging.  Combining  the  nund)er  of  afiected  medical  devices 
(approximatdy  17,600)  with  those  sold  in  natural  rubber-containing  packaging  (approximatdy 
2,000),  ERG  estimated  that  labding  for  a  total  of  approximatdy  19,600  medical  device  modds  is 
r^ulated  under  this  rule. 


1.4      Modeling  the  Labd  Revision  Process  at  Medical  Device  Companies 

Most  medical  device  manufacturers  prepare  and  periodically  revise  numerous  labds.  The 
extensive  standardization  of  the  labd  preparation  routine  allowed  ERG  to  forecast  the  costs  that 
companies  will  incur  to  respond  to  the  natural  rubber  labding  tvle.  The  prindpal  conq)onents  of 
the  labding  preparation  process  are: 


Regulatory  afi&irs  staff  identify  the  need  for  a  revised  labd.  This  staff  typically 
coordinates  the  labding  review  and  revision  process  with  other  dq)artments 
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(indu<fingTniitcting,iiiedKai,iBd>^  depart 
Ubdiiig  language. 

■  GnpUc  artists  aad  labd  Iqfout  spedafists  prepare  revised  labds.  T^ 
migfat  be  prepared  by  io-liouse  or  exteriua  staff  Once  completed,  tl^ 

is  aonoBally  sent  to  outside  veadon  who  prqMre  new  printiiig  plates  and  perfonn 

final  printing. 

■  The  maauftcturiiv  side  (^  the  cooqMfly  receives  and  reviews  the  final  revised 
labcb.  The  manu&cturiog  operatioa  incurs  costs  to: 


Replace  and  discard  inventory  of  old  labeb 

Licoq)orate  the  new  Itbth  into  the  material  control  and  inventory 

systems 

Modify  labefing  and  packagiog  equipment  as  necessary  to 

acconwmdate  new  labels 


of  these  components  of  the  labefif^  revision  process  b  modeled  in  the  cost  analysis^  as 
in  Sections  1.6  and  1.7. 


L8      PriJktitMaMrfkcftMPerC—piaTf  Responses  and 


Medical  device  companies  will  incur  costs  according  to  their  selected  method  of  achieving 
conyfiance  and  the  dromistances  in  wfakfa  they  nust  prepare  for  labelii^  compliaDce.  The 
conyliance  responses  judged  reievam  to  this  rulemaldiig  are  grouped  into  fixir  categories: 


■  Modify  labels  immediately 

■  Apply  temporary  additional  labels,  such  as  sticker  labels,  and  modify  labeb 

permaaeotly  at  a  later  date 

■  Incorporate  this  new  labelii^  requirement  in  the  course  of  other  labditg  revisions 

underwiy  or  planned 

■  No  revisions  needed,  existing  statement  on  Ubd  is  in  compliance. 

Mnrfkturers  in  the  first  category  win  develop  revised  labeb  and  iooofporite  them  into  their 

i  «id  ptck^B^  processes  duriiV  the  impkmentation  year.  The  second  group  win  abo 
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incur  rdabding  costs  but  for  various  reasons  cannot  implement  new  labds  into  their  processes  in 
time  to  meet  the  implementation  deadline.  Thus,  these  manu&cturers  will  also  need  to  apply 
teaponry  labds,  most  commonly  sticker  labels,  to  meet  the  FDA  requirements.  The  third  group 
of  manufiKturers  is  assumed  not  to  incur  any  conq)liance  costs  spedSc  to  the  natural  rubber 
labeling  rule  because  they  are  revising  labels  for  other  reasons  in  any  case.  Finally,  the  last  group 
of  manu&cturers  had  already  implemented  a  labding  statement  that  meets  the  FDA  requirements 
based  on  previous  discussions  with  the  agency. 

Table  1-3  presents  the  four  options  and  the  estimates  of  the  frequency  with  which  they  are 
forecast  to  be  used.  The  forecasts  are  based  on  discussions  with  the  manufacturers  contacted  for 
this  study  and  ERG  estimates  of  the  likely  patterns  of  compliance.  (These  forecasts  of 
manufiicturer  re^)onses  to  the  regulation  are  varied  v^en  alternative  versions  of  the  r^ulation  are 
considered  in  Section  2.3.) 

As  the  table  notes,  ERG  judged  that  some  manu&cturers  will  need  to  change  their  labeling 
or  r^r^?ig'"g  configurations  to  accommodate  the  labeling  statement  For  example,  mamifacturers 
could  fiixl  that  they  need  to  use  larger  labels,  or  that  they  need  to  increase  carton  size  to  provide 
needed  label  space.  (Two  of  the  manufacturers  contacted  for  this  study  mentioned  problems 
fitting  the  statement  onto  their  labds;  other  mami&cturers  did  not  e3q}ress  concern  about  available 
labding  area  or  other  problems  with  their  labeling  configurations).  On  the  basis  of  these  contacts, 
ERG  judged  that  manu&cturers  would  need  to  reformat  or  otherwise  revise  labding  and 
par^aging  configurations  for  10  percent  of  the  affected  medical  device  modds. 


lA      Incorporation  of  the  Natural  Rubber  Labding  Statement  Costs  into  Voluntary 
Relabeling  Activities 

Medical  device  manu&cturers  sometimes  revise  product  labeling  for  reasons  other  than 
FDA  ngulatory  requirements,  such  as  changes  in  fordgn  labding  r^ulations,  eq)ectations  o( 
mairief^nQ  advantages  torn  rdabding,  the  desire  to  publicize  device  inq)rovements  and 
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modificadons  in  labding,  and  e3q)ectations  of  greater  clarity  and/or  reduced  product  liability 
exposure.  If  a  medical  device  company  is  revising  labeto  in  any  case,  the  regulatoiy  afi&irs  staff 
can  also  incorporate  new  regalatoTy  requirements  (such  as  the  natural  rubber  statement  kmguage) 
at  a  negfigible  incremental  cost.  Therefore,  ERG  assumed  that  manuficturers  of  modeb  that  are 
being  relabeled  airway  will  not  incur  any  r^ulatoiy  cost 

The  number  of  medical  devices  likely  to  be  relabeled  voluntarily  by  medical  device 
conq)ames  over  the  year's  implementation  time  granted  with  tiliis  nile  is  sigmficaot,  although  no 
statistics  are  available  on  this  subject.  ERG  is  also  aware,  however,  that  scnne  manufacturers 
ahnost  never  vohmtaiily  revise  their  labding.  These  compames  might  frequently  introduce  new 
versions  of  their  devices  and,  tiierefore,  are  unwilling  to  revise  labding  that  will  soon  be 
superseded  in  ai^  case. 

In  the  case  of  the  natucal  rubber  labding  statement,  the  timin^of  the  rtile  nearly  coincides 
with  the  European  Union  (EU)  deadline  of  June  1998  for  medical  device  companies  to  satisfy  EU 
language  and  label-marking  requirements.  In  disaissing  AeEU  deadline  with  medical  device 
Gon^>anies  in  eariy  1998,  some  confirmed  that  they  were  activdy  relabding  products  to  meet  the 
EU  requirements  and  were  incorporatmg  the  FDA  requirement  as  they  went  Others,  however, 
stated  that  they  had  satisfied  the  EU  requirements  weQ  before  September  1997  and,  therefore,  the 
timing  of  FDA's  regulaticMi  did  not  ease  their  relabeling  task. 

The  coincidental  timing  of  the  FDA  natural  rubber  rule  and  the  EU  rule  is  of  potential 
vahie  only  to  those  medical  device  companies  marketing  devices  to  Europe.  Based  on  a  survey  of 
223  medical  device  manufacturers  m  Medical  Device  and  Diagnostics  magayin^  (MD&DI), 
ipproximately  SO  percent  of  manufacturers  overall  seU  their  devices  in  Europe  (Bethune,  1997). 
An  estimated  90  percent  of  large  manufiumirers  Sfdl  to  the  EU. 

ERG  made  the  conservative  judgment  (as  shown  in  Table  1-3)  that,  despite  the  potential 
overlap  of  the  FDA  and  EU  requirements,  only  approximately  10  to  20  percent  of  medical  device 
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modds  (for  small  to  large  coiiq)anies)  would  be  votuntarily  rdabded  widun  the  in^lementatioa 
period  of  this  r^ulatioo.  The  esrimate  reflects  thdr  relative  partidpation  levds  for  small  to  laige 
companies  in  fixeign  exporting  of  medical  devices. 

ERG  also  considered  the  possibility  diat  manu&cturers  are  able  to  incorpcx^ate  other 
labeling  changes  while  mcorporating  the  natural  rubber  labding  itatnnnit,  therd)y  forestaOiog 
additional  relabeling  in  fiiture  years.  For  cxanq>le,  manufiicturers  could  simuhaoeously  enh«icc 
the  lab^ng  presentation  of  their  cartons  and  containers,  incorporate  non-U.S.  hd>diiig 
requirements  besides  those  <»iginaring  fiom  the  EU,  and  incorporate  tbc  most  iq>-to-date 
infonnation  into  Aeir  IFU  pampWrts.  Ncveitheless,  the  rapid  technological  obsolescence  of  maoy 
devices  and  tibe  limited  vahie  of  labding  as  a  marketing  tool  for  medical  devices  {eapedaJfy  for 
devices  that  are  not  sold  over-die-counter)  means  that  compames  gain  rdatively  fittle  from  such 
ld>eGng  enhancements.  Therefore,  ERG  did  not  adjust  the  costs  to  recognize  other  potential 
benefits  of  the  relabeling  activities. 


L7      TfecFmnMlStrvctareeftlMLabdufRevisaonModd 


The  labding  revision  costs  per  medical  device  modd  are  the  sum  of  the  foOowipg  cost 


s: 


TQ=  (RAX  +  (ART)  +  (MCX  +  (IIL),  +  (ILX  +  (TRX  +  (SLX  +  (LF3k 


i*       Size  of  cofl^MBy  (small,  mecfium,  and  favge) 

TC«   Total  rdabdiog  coats  per  device  modd 

RA«  Costs  incurred  by  the  regulatory  affiurs  department  in  mocfi^riiv  labciipg  cootent 
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ART=  Artwork  costs  (cost  for  graphic  art  work,  printing  plates,  and  other  supplies) 

MC  «  Costs  of  preparing  for  new  printing  runs  and  incorporating  the  new  labeling  into 
manu&cturing  operations 

m.  =    Irredudble  inventory  loss  that  occun  for  all  labeling  changes  due  to  company 
needs  for  a  margin  of  error  in  labding  inventories 

IL  -     Excess  labeling  inventory  losses  that  resuh  from  the  need  to  diange  labding  on  a 
shorter  cycle  than  originally  envisioned  by  a  conq)any,  due  to  reguiatoty 

implementarion  deadlines 

TR  -    Cost  of  translating  the  labeling  statement  into  12  languages 

SL-    Cost  of  purchasing  and  ^)pfying  supplementary  labels 

LF  '    Additional  cost  of  redesigning  labeling  and/or  packaging  when  labeling  space 

limitations  will  not  allowing  the  labeling  statement  to  be  inchided  in  the  currently 
formatted  labds. 

£RG's  estimates  of  the  unit  costs  incurred  at  each  stage  of  the  relabeling  process  by  small, 
mecfium,  and  large  manu&cturers  are  incorporated  into  the  relabeling  modd.  These  estimates  and 
assun^ons  are  presented  in  the  next  sectiorL 


1^     Medical  Device  Relabeling  Modd  Assumptions 


The  description  of  modd  assumptions  (See  Table  1-4)  is  organized  as  follows: 


Regulatory  affiurs 
Artworic  costs 

Manu&cturing  and  printing  costs 
Inventory  costs 

■  Irreducible  inventory  costs 

■  Excess  inventory  losses 
Translation  costs 
Supplementary  labding 
Major  labeling  format  changes 
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1.8.1    Rcgnlatory  Aflain 

This  cost  element  addresses  the  labor  costs  needed  to  analyze  new  or  revised  regaiaiory 
requirements,  prepare  labeling  changes,  and  obtain  signo£&  on  the  labeling  changes  from  all 
relevant  departments  (not  inchiding  maniiftcturing  areas,  such  as  materials  control  and  quality 
control).  Labor  costs  are  those  costs  generated  by  regulatoiy  affiurs  professionals  and  labding 
dqMrtment  personnel  (if  sq)arate),  inchiding  editors  and  proofreaders.  This  cat^oiy  also  covers 
professionals  from  other  departments  (including  those  req}onsible  for  legal  afbirs,  medical  issues^ 
and  marketing)  that  review  and  sign  ofif  on  labeling  revisions. 

Regulatory  affiurs  costs  vary  with  the  nze  of  the  manu&cturer  and  the  complexity  and 
ic(^  of  the  labeling  change.  Because  the  required  labeling  statement  in  this  case  is  so  short  (one 
sentence),  with  the  exact  language  provided  by  FDA,  regulatoiy  afi&irs  staff  will  require  relatively 
fittle  time  to  discuss  the  necessary  labding  language.  Nevertheless,  the  regulatory  affiurs  staff  will 
need  to  (1)  discuss  the  incorporation  of  the  required  language  into  other  or  additional  statements  it 
provides  on  its  products,  (2)  consider  the  exact  placement  of  the  statement  on  each  label,  and  (3) 
add  the  statement  into  ai^  advertising  and  promotional  material  that  is  in  preparation  for  rdease 
after  the  implementation  date  of  this  rule. 

On  average,  con^>anies  are  estimated  to  spend  6  to  24  hours  per  model  on  this  labd 
change.  Larger  companies  expend  more  hours  per  model  due  primarily  to  the  higher  number  of 
reviews  and  signof&  required  for  a  labeling  change. 

No  separate  costs  are  estimated  for  making  chaises  to  promotional  materials  assodated 
with  natural-nibber  containing  medical  devices.  Advertising  copy  is  assumed  to  be  revised 
frequently  and,  therefore,  is  likely  to  be  revised  and  updated  during  the  12Hnonth  implementation 
period.  The  new  natural  rubber  statement  would  be  incorporated  with  essentially  no  incremental 
costs  during  revisions.  To  the  limited  extent  to  ^^ch  manu&cturers  might  have  advertisiiig  or 
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promotional  matwials  that  are  not  frequently  revised,  ERG  assumed  that  the  boun  estimate  is 
adequate  to  address  the  additional  changes  in  promotional  matftriah. 


LSJ    Artwork  Costs 

Manu&cturers  incur  costs  for  die  labor  of  grq)hic  artists,  the  purchasing  of  grafrfuc  art 
aapf^kSt  film  supplies  (to  produce  cameoKeady  copies  of  revised  labdsX  Q^w  printing  plates,  and 
the  printing  of  sanqrfe  labds.  In  general,  die  variables  that  influcince  artwcxic  costs  incfaide  die 
complexity  ofthe  labeling  revision,  the  potendal  for  conflict  with  mariffting  or  other  labeling 
considerations,  and  the  design  complexity.  In  this  case,  graphic  artists  win  need  Iitde  time  to  add 
die  natural  rubber  statement,  but  will  still  need  to  access  the  coapuxa  graphics  file  for  each  label 
and  fit  the  statement  into  the  available  area  of  the  existing  labels.  Variables  that  influence  the  cost 
of  new  prindng  plates  incfaide  the  type  of  printing  process  used,  the  number  of  labds  to  be  created, 
and  the  design  conqilexity  (eqiedally  the  number  of  cdors)  of  the  original  labdmg.  Given  the 
extreme  range  of  variability  across  the  afifected  medical  device  mamfiKturers,  an  exact 
q)ecification  of  the  average  artwork  and  rdated  printing  costs  cannot  be  defined. 

To  address  this  cost  dement,  artwork  costs  were  estimated  at  S1,000  per  modd  (across  all 
size  classes),  with  the  costs  covering  all  three  levds  of  labeling.  These  costs  were  estimated  to  be 
representative  artwork  costs  for  all  medical  device  manufacturers,  wbetber  they  perform  the 
rriahfting  in  house  or  using  outside  vendors,  based  on  the  range  of  estimates  provided  by 
companies  and  by  printing  or  labeling  vendors. 

No  separate  artwork  costs  are  assumed  for  revision  of  advertising  copy  and  other 
promotional  matftriah.  As  noted,  ERG  assumed  that  these  materials  are  revised  fi-equently  and  that 
the  natural  rubber  labding  statement  can  be  incorporated  at  essentially  no  mcremental  cost 
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IXS    Manufacturing  and  Printing  Costs 

Manu&cturing  and/or  materiab  manageoient  personnd  order  prindng  of  new  labds, 
perform  necessary  quality-control  reviews  of  the  new  labeb  ^len  th^  arrive,  incorporate  the  new 
label  into  mamificturiiig  processes,  and  oversee  removal  of  the  old  labd  fipom  the  master  batch 
records  and  from  the  biD-of-materials  that  governs  manufacturing  operations.  The  mamifarftiring 
and  printing  cost  cat^oiy  is  defined  to  consist  entirely  of  labor  costs. 

ERG  estimated  that  it  takes  medical  device  manufacturers  from  4  to  20  hours  to 
incorporate  a  revised  labd  into  manufacturing.  The  large  manufacturer  estimate  was  influenced  by 
circumstances  at  some  large  manufacturen  that  use  exceptionally  high  speed  and  automated 
pmducdoa  processes  and  conq;)licated  production  systems  that  require  considerable  management 
for  each  new  set  of  labels. 


1 A4    Inventory  Losses 


'  ^reducible  Inventorv  Losses  -  The  irreducible  minimum  inventory  loss  represents  the  extra 
labels  that  manufacturen  prq>are  to  allow  a  margin  of  error  in  production  and  that  are  then 
(fiacarded  when  labels  are  revised.  These  losses  are  defined  as  inevitable  because  manufacturers 
generally  print  enough  labding  materials  to  ensure  that  sales  are  not  constrained  by  a  shortfall  in 
tfus  rdativdy  low  cost  inpat  to  the  production  process.  In  this  case,  for  example,  manufacturen 
mi^  tiy  to  time  the  introduction  of  new  labds  to  ensure  that  all  labd  inventories  generated  after  a 
afic  date  have  the  new  labding  sratmiftnt  Neverthdess,  there  are  so  mai^  production, 

and  packaging  dements  to  coordinate  that  manufacturen  cannot  be  certain  of  predsdy 
cfiminating  old  inventories.  In  this  case,  manufacturen  probably  will  want  to  switch  all  of  their 
labdng  (primary,  secondary,  instructions  for  use,  etc.)  at  the  same  time  to  prevent  confusion 
among  consumen.  Thus,  it  b  very  likdy  that  varying  quantities  of  inventory  will  be  lost  for 
<fifEeRot  labd  items. 
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ERG  noted  that  for  an  OTC  pharmaceutical  labding  requirement,  the  National  Drug 
Mamifiicturtrs  Association  had  recentfy  rsrimatrd  an  irreducible  inventoiy  loss  of  S1,000  per  shdf- 
keeping-unit  (SKU)  (NDKfA,  1997).  The  estimate  for  OTC  products  is  likely  to  be  higher  than 
that  for  medical  devices  due  to  the  higher  speed  of  production  on  avenge  (more  production  units 
per  hour)  than  woukl  generally  apply  to  medical  devices.  On  the  other  hand,  ERG  noted  that 
mffififqil  4^ivj<^  f<>mp«nM>«  wnuld  gometimes  be  divarriing  inventory  for  more  distinct  labding 
Hfwtf  p*r  tnfvM  ttmn  nif^M  QTC  pharmaceutical  maniiftrftirers.  Medical  device  manu&cturers 
contacted  fix-  thu  study  varied  between  those  vAko  said  inventory  losses  were  nrgHgiMe  and  those 
who  predicted  losses  of  many  thousands  of  dollars.  Based  on  these  data,  ERG  f^rinwrwl  the 
irreducible  inventoiy  loss  at  $500  to  $5,000  across  the  size  classes. 

ExCTM  TnvffltO^  Losses  -  Excess  inventory  tosses  of  labeling  are  defined  as  those;  in 
addition  to  the  irreducible  minimum  losses,  that  result  from  companies  havkig  to  relabel  withia  a 
shorter  cycle  than  they  envisioned  when  they  stocked  their  bd)d  inventories.  In  developing  the 
estimate  of  excess  inventoiy  tosses,  ERG  determined  that  most  mami&cturers  require  no  more 
than  6  months  of  r^ulatoiy  lead  time  to  deplete  virtually  their  entire  inventoiy  of  labeb.  Most  of 
the  companies  contacted  for  this  study  stated  that  their  inventoiy  tosses  would  be  negligible.  Many 
ccMnpanies  appear  to  keq>  no  larger  labd  inventoiy  than  that  rq>resenting  3  nwndu  of  production. 
Thiif  with  the  one  year  lead-time  accorded  for  the  natural  rubber  labeling  rule,  ERG  judged  that 
there  would  rarely  be  a  ^^V*^^"*  inventoiy  loss  for  medical  device  manufocturers.  In  making  this 
estimate,  ERG  assumed  that  mescal  device  companies  became  aware  of  the  rule  reasonably  soon 
after  its  publication. 

ERG  judged,  nevertheless,  that  a  small  percentage  (5  perrjot)  of  medical  device 
companies  woukl  incur  excess  inventoiy  tosses  for  reasons  th&  t  they  coukl  not  control  The 
companies  that  &ce  such  tosses  are  judged  most  likely  to  be  tbsse  that  &ce  one  or  more 
exceptional  drainistances  in  making  labeling  changes.  For  exarnple;  a  smaU  percentage  of 
companies  use  special  labeling  components  or  matfiriah  that  cannot  be  quiddy  provided  by 
aippiifn.  For  examfrfe,  a  few  conqMnies  use  foreign  siq>plien  of  q)eciafized  parlraging  and 
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labeling  w*«**"«'f  that  require  6  to  9  months  to  acquire.  Such  conq>anies  are  likdy  to  purchase 
rdativ^  large  inventories  in  order  to  avoid  ddays  in  production  and  to  minimiT^  the  expease  of 
the  material  acquisition  process.  Furthermore,  in  these  cases  the  inventory  that  is  eventually 
(fiscarded  is  likdy  to  be  rdatively  costly.  Other  conqumies  miglit  have  invested  in  rdativdy  large 
label  inventories  for  some  reason,  such  as  to  ensure  adequate  siq>plies  for  European  sales. 

For  companies  incurring  these  excess  inventory  losses,  the  value  of  discarded  inventory 
was  t^ttifnMtmA  to  vary  from  $750  to  $7,500  per  modd  for  snudl  to  large  manufiicturtrs.  The  vahies 
are  apprxndmate  and  will  certainly  vary  with  the  manuftcturer's  preparedness.  As  noted,  most 
conyanies  contacted  for  the  study  indicated  that  no  inventory  losses  would  occur. 

HypotbeticaOy,  circumstances  might  arise  that  would  create  larger  inventory  losses  than  are 
wrimatfd  here.  For  example,  product  inventories  might  need  to  be  discarded  if  packages  caimot  be 
itlabded  for  some  reason.  Neverthdess,  none  of  the  con^Mnies  contacted  by  ERG  predicted  such 
bsses  or  suggested  that  reUbding  problems  would  exceed  the  difGcuhies  addressed  in  this 
analysis.  Therefore,  the  probability  and  frequen^  of  exceptional  inventory  k>sses  b^ond  dx>se 
addressed  here  was  judged  to  be  n^igible. 


1.$^    Translation  Costs 

A  minority  of  medical  device  companies  will  incur  translation  costs  to  comply  with  the 
labeling  rule.  Non-English  translations  of  the  natural  rubber  statement  are  a  regulatory  cost  for 
companies  that  sdl  devices  workiwide  using  t  single  set  of  labeling.'  Thus  companies  wiQ  translate 
the  itatemntt  mto  aD  of  the  language  featured  in  their  bbding.  Translatk>n  costs  are  not  rdevant 
for  companies  that  do  not  sdl  devices  intematk)nally  (yiAadk  Mpf^ts  to  rou^ify  one-half  of  all 
me&al  device  manuftcturersX  or  for  conq>anies  that  use  separate  labding  §x  international  sales. 


'According  to  FDA  regulation,  non-English  translations  of  labeling  on  devices  soM  in  the 
United  States  must  be  consistent  with  die  Engfish  language  labd. 
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With  the  recem  expansion  in  language  requireniems  for  products  so^ 

that  use  a  single  set  of  labeling  are  providing  12  languages  or  more  on  their  labeling. 

For  the  cost  estimates,  ERG  assumed  a  translation  cost  of  $50  per  language  for  each  of  12 
languages  for  the  affected  devices.  This  cost  applies  only  once  per  company  because  all  device 
types  and  models  can  use  the  same  translation.  Based  on  the  relative  distribution  of  international 
sales  of  medical  devices,  ERG  estimated  that  30  percent  of  small  companies  to  60  percent  of  large 
oonq)anies  win  incur  translation  costs. 


1.S.6    Sapplementaiy  Labding  Costs 

Medical  device  companies  that  cannot  introduce  new  labels  in  time  to  meet  the 
inq)Iementation  deadline  will  resort  to  the  use  of  supplementary  labds,  such  as  stidcers.  The  use  of 
supplementary  labels  will  be  especially  common  among  medical  device  manu&cturers  who  would 
otherwise  &ce  substantial  labd  or  product  inventory  losses.  ERG  estimated  that  10  to  30  percent 
of  conq>anies  win  use  supplementary  labels. 

Based  on  discussions  with  industry  consultants  and  medical  device  manu&cturers,  ERG 
fsrimatfd  that  mamifacturers  choosing  to  s^ply  supplementary  labds  wiU  temporarily  lease  a 
pressure-sensitive  labder  (automatic  or  semi-automatic)  and  hire  from  2  to  16  taaporvy 
fffoduction  workers.  The  temporary  production  workers  are  needed  to  operate  the  labders  and  to 
manuany  apply  those  stickers  that  cannot  be  run  through  or  handled  by  the  labeling  equipment  The 
lease  cost  of  a  pressure-sensitive  labder  for  a  packaging  line  is  estimated  at  approximately  $1,600 
per  month.  G>aq)aiiies  wiU  incur  additional  engineering  and  instanation  costs,  estimated  at  $3,000 
per  labder,  to  adapt  the  leased  labelers  to  their  production  operations.  ERG  '^'"«t^  that  «™in 
and  medium  manu&cturers  would  lease  one  labder,  and  large  companies  2  labders.  ERG 
wrimatfd  that  the  equipment  and  woricers  win  be  enq)loyed  for  a  sbc-wedc  period.  The  unit  cost  of 
t  pressure  sensitive  supplementary  labd  is  estimated  at  $0.02,  $0.01,  and  $0,005  for  mmn 
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medhun,  and  luge  conqMiiies,  respectivtfy.  The  estimated  costs  of  all  additional  equipment  and 
temporary  workers  were  ^read  over  all  of  the  models  manufactured  per  conqMi^.  The  total 
equipment  leasing  cost  per  model  for  supplementary  labding  was  estimated  to  vary  from  Sl,005 
foe  qwall  to  $5,725  for  large  manu&cturers.  Furthermore,  the  total  cost  of  supplemental  labds  per 
model  was  estimated  at  1,350  to  S3,375  across  conqMmy  size  cat^ories.' 


1^7    Costs  ofMajorLabeluig  Format  Changer 

Some  medical  device  companies  will  incur  additional  costs  to  reformat  didr  labels  i^^ien 
Hkdr  existiDg  labels  cannot  accommodate  the  new  natural  riibber  statement.  This  problem  is  IDcdy 
to  arise  most  often  among  products  sold  worldwide  with  the  same  labeling  because  of  the  burden 
of  multi-language  translations  and  additional  EU  labeling  q}ecifications.  ERG  judged  that  the  bulk 
of  the  costs  for  reformatting  will  be- incurred  in  the  implementation  year  as  coiiq)any  staff  formulate 
methods  of  achieving  compliance.  Thus,  ERG  estimated  that  regulatory  afiOurs,  artwork,  and 
maoufiuturing  changeover  costs  would  all  be  incurred  in  the  first  year.  ERG  judged  that  the 
ongoing  incremental  cost  of  additional  labeling  materials,  such  as  if  pl^cally  larger  labels  are 
required,  would  be  negligible  and  they  have  not  been  modded. 


'Because  supplemeatal  labels  are  a  temporary  solution,  ERG  assumed  that  they  win  only 
be  api^ied  to  3  moitths'  production  to  dq>lete  excess  inventories. 
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SECnONTWO 

'^  COSTS  OF  COMPLIANCE  AND 

REGULATORY  FLEXronJIY  ANALYSIS 


This  section  presents  the  unft  and  total  industry  costs  of  compliance.  ^ 

inafysis  to  smaD  businesses  in  order  to  address  the  Smafl  Business  R^ulatory  Enforcement 
Fairness  Act  (SBREFA)  requirements. 


Compliance  costs  are  distrftuted  among  business  size  categories  using  data  from  the  Sman 
Business  Administration  (SBA,  1998).  For  tiie  medical  device  manufecturing  Standard  Industrial 

Classifications  (SICs  384  and  385),  SEA  defines  a  small  business  as  an  entity  employing  fewer  than 

500  woricers  (SBA.  1996).  For  this  analysis,  ERG  also  defined  medium-sized  businesses  as  those 

employing  between  500  and  2,499  employees  and  large  businesses  as  those  that  employ  2,500 
more. 


or 


2.1       Unit  Costs  of  Compliance 

ERG  combined  the  individual  cost  elements  to  derive  tiie  total  unit  relabeling  costs  per 
model  for  each  compliance  category  (See  Table  2-1).  The  unit  costs  for  the  simplest  case  of 
pennanent  labeling  revisions  (Cat^ory  1  (»))  are  estimated  at  $1,815  for  smaUmd  $7,510  for 
laige  companies.  The  total  unit  relabding  costs  for  the  suppleaieatary  labeling  compfiance 
ilteBative  (Category  2)  range  from  $5,205  to  $17,597  per  model  over  the  three  size  categories. 
The  relatively  large  unit  cost  for  applying  stickers  reflects  the  costs  of  hiring  tempofiiy  labor  to 
aflfe  labeb  and  leasing  and  operating  labeling  equipment  Furtiiennore,  with  stickers,  the  ar^ 
(ART)  and  manufiu:turing  change  (MQ  components  of  the  label  revision  process  are  mcurred 
twice  (once  for  the  sticker  and  once  for  the  permanent  label  chaiiges).  This  option  win  nevertheless 
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be  considered  attractive  for  companies  that  wish  to  avoid  even  larger  product  or  labding  material 
invenUMy  losses. 

As  described  in  Section  One,  ERG  has  eodeavwed  to  ci^Xure  die  labding  costs  and 
invent(»y  losses  generated  directly  in  re^xMise  to  the  FDA  regulation.  While  some  individual 
companies  will  incur  laiger  per  model  labeling  costs  than  furimatrd  here,  the  compliance  costs 
presented  in  this  report  are  ^>ivoxifflate  averages  given  the  infonnation  generated  throu^ 
contacts  to  affected  manufacturers  and  project  consultants. 


2J2      Total  Costs  of  Compliance 

To  derive  total  costs,  it  was  necessaiy  to  estimate  the  distribution  of  the  affected  natural 
rubber-containing  medical  device  models  by  size  categoiy.  The  distribution  of  compliance  costs 
among  buaness  size  categories  will  be  corrdated  with  their  relative  shares  of  models  requiring 
relabeling.  This  distribution  is  not  known,  however.  ERG  notes  from  the  SB  A  data  that  small  firms 
rqiresent  slightty  more  than  90  percem  of  all  firms  but  oaiy  approximatdy  25  percent  of  all 
enq)loyment.  It  is  reasonable  to  assume  that  small  firms'  share  of  modds  is  substantially  less  than 
tfaeir  share  of  the  population  of  firms  but  larger  than  their  share  of  enq)loyment  ERG  assumed  for 
this  analysb  that  60  percent  of  modds  are  produced  by  small  businesses.  ERG  also  asamwd,  based 
on  their  relative  shares  of  industiy  employment,  that  25  percent  of  modds  are  produced  by 
me<fium-sized  businesses  and  15  percent  by  large  businesses.  The  final  distribution  of  compliance 
costs  amoi^  size  categories  varies  fix>m  these  percentages  to  some  extent,  however,  because  the 
umt  compliance  costs  estimated  for  the  different  size  cat^cxies  are  not  exactfy  proportiond  to  the 
distribution  of  modds. 

Table  2-2  presents  the  aggregate  cost  fi>recasts  across  company  size  categories  for  all 
affected  medical  devices.  The  total  first-year  costs  for  the  industry  are  estimated  at  $64.1  mOlioo, 
and  the  annualized  costs  (using  a  10-year  time  horizon)  are  cdculated  at  $9.1  milli(»  per  year. 
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Tablc^2 
Total  Costs  of  ConqiUance,  By  Company  Size 


Small 

Mediom 

Large 

AD 

Coft  Element 

Companies 

Companies 

Companies 

Companies 

Regulatoiy  AfEurs 

$1,770,821 

$1,395,685 

$1,578,823 

$4,745,329 

AilwuiL 

S13^00.930 

$4,840,200 

$2,508,008 

$20,549,138 

$1,066,533 

$793,394 

$1,047,015 

$2,906,942 

$4,161,125 

$6,495,083 

$9,082,438 

$19,738,646 

Excess  Inventoiy  Loss 

$190,251 

$350,094 

$574,655 

$1,114,999 

Tnnslation 

$214,996 

$112427 

$95,050 

$422,574 

Siqyplexnentil  Labeling 

$4,573,215 

$2,103,563 

$1,075,753 

$7,752,531 

$3,425,652 

$1,592,038 

$1,855,339 

$6,873,029 

Total  Costs 

$2S,603,523 

$17,682,583 

$17,817,080 

$64,103487 

Total  Annnalized  Costs 

$4,072,498 

$2,517,602 

$2,536,751 

$9426,852 
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Total  one-time  compliance  costs  are  calculated  at  S28.6  millioa  fix  small  businesses  (44.6  percent 
of  total  costsX  S17.7  million  fi^r  medium  businesses  (27.6  percentX  si^l  $17.8  million  fi>r  large 
businesses  (27.8  percent). 


U      Rcguiatoiy  HezibOity  Analysis 

This  section  addresses  the  potential  intact  of  the  natural  rubber  labding  rule  on  small 
medical  device  manu&cturers.  ERG  estimates  the  affected  number  of  small  businesses  and  then 
calculates  regulatocy  impacts  as  a  share  of  industry  revenues. 


23.1    Estimated  Number  of  Affected  Firms 

The  Regulatory  Flexibility  Act  (RFA)  requires  agendes  to  determine  whether  a  proposed 
rule  may  have  a  agnificant  efifect  (m  a  substantial  number  of  small  entities.  As  noted,  SBA  defines 
m  small  business  in  the  medical  device  manufacturing  SICs  as  an  entity  cnq>loying  fewer  than  500 
employees. 

SBA*s  H?t»*^«^.  which  is  based  on  U.S.  Bureau  of  the  Census  data,  provides  a  complete 
size  distribution  of  establishmenU  and  businesses  m  SICs  384  and  385  (See  Table  2-3).  Hie  SBA 
data  shows  4,185  small  businesses  m  SICs  384  and  385,  encompaswig  all  types  of  medical  device 
inanu&cturers,  incfaiding  muDerous  busiiKSses  that  are  not  affected  by  the  natural  rubber  labefing 
statement  rule. 

To  restrict  the  estimate  to  a£fected  small  businesses,  ERG  combined  die  SBA  data  widi  die 
registntioa  and  fisdng  data  provided  by  FDA  (see  Section  1,  Table  1-1).  The  FDA  data 
eoumerates  the  auoiber  of  establishmeiits  rqjstered  fix  maxaifiKtuting  (^natural  tubbcr-containii^ 
mnfical  devices.  ERG  first  <fistributed  the  number  of  roistered  establishments  (2,91 1)  by  size 
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accorduig  to  the  overall  industiy  distribution  of  establishments  by  size  provided  in  the  SBA  data. 
ERG  noted  that  83.0  percent  of  estabiishments  in  the  SBA  data  are  smafl.  Using  this  estimate, 
ERG  derived  an  estimate  of  2,417  affiscted  small  establishments.  Next,  ERG  adjusted  the  small 
establishment  figure  by  the  ratio  of  establishments  to  businesses  fix*  small  establishments,  as  fixmd 
in  the  SBA  data  (1.03  establishments  per  small  business).  In  this  ftshion,  ERG  cailnilatfid  the 
number  of  affected  small  businesses  at  2,341. 


???    Compliance  Costs  as  a  Share  of  SniaD  Medical  Device  Mannfactorer 
Revenocs 

In  order  to  measure  the  impact  of  the  final  rule  on  small  businesses,  ERG  calailatrd  the 
ratio  of  industiy  conq^ance  costs  to  industiy  revenues.  Based  on  the  SBA  database,  the  average 
revenues  per  firm  ranges  fi-om  S3.5  million  to  $166.6  million  for  small  to  large  companies  (see 
Table  2-4).  The  annualized  compliance  costs  per  firm  are  fsrimated  at  $1,740,  $15,960,  and 
$37,172  &»*  small,  mH*^'*".  and  laige  firms,  req)ectivdy.  Consequent^,  the  anmializfid  conqrfiance 
costs  per  firm  represent  0.05  percent  of  revenues  for  small  medical  device  businesses. 


2JJ    Recordkeeping  and  Reporting  Borden 

Manufiicturers  are  required  to  place  a  natural  rubber  statement  on  the  labeling  of  affected 
mescal  devices.  Revising  labding  is  a  standard  procedure  in  medical  device  maroifacturing  that 
GonqiMnies  routindy  follow.  No  new  rqx>rting  and  recordkeeping  activities  are  required. 
Therefore,  no  additional  profi»sional  skills  are  required. 
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Tibfe2-4 

CoopBaact  CottB  as  •  Shan  of 
°"  Medical  Device  Maaafiictarcr  Rtvcaacs 


Cooqiaakf 


MedkiB 
Coipaafca 


Large 
CompaBies 


Compaakt 


Number  of  Affected  Esablishments  [a] 

Number  of  Affected  Finns  [b] 

Revenues  per  Finn 

Total  Annualized  Compliance  QMts 

Annualized  Compliance  Costs  per  Finn 

Annualized  Compliance  Costs  as  Percent  of  Revenues 


2,417 

323 

171 

2.911 

2,341 

158 

68 

2467 

S3.47I.678 

$115,918,326 

$166498.475 

$14,718,447 

$4,072,498 

$2417.602 

$2436.751 

$9,126,852 

$1,740 

$15,960 

$37,172 

$3455 

0.050% 

0.014S 

0.022% 

0.024% 

Source:  FDA.  Center  for  Devices  and  Radiological  Health,  1998.  ERG  estimates,  and  Small  Business  Administration  1998. 

[a]  Baaed  on  tiw  number  of  registered  establishments. 

[b]  The  number  of  affected  finns  is  computed  by  dividing  die  number  of  affected  finns  in  each  size  category  by  the 
establidunentfinn  ratio  in  same  category 
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2J.4    finiMict  of  Changes  in  Regulatoiy  Implementation  Lead  Time  on  Costs  of 
Compliance 

The  computed  total  cost  of  compliance  is  based  on  the  12-moiith  implementation  lead  time 
and  the  other  elements  described  in  the  published  natural  rubber  statement  regulation  by  the  FDA. 
Manu&cturers  that  utilize  cold-seal  packaging  materials  wiD  also  have  an  additional  270  days  to 
come  into  compliance/  FDA  also  considered  alternatives  to  the  regulation,  as  follows: 


■  The  same  labeling  requirements  with  an  implementation  period  of  6  months. 

■  The  same  hU)ding  requirements  with  an  implementation  period  of  24  months. 

■  The  implementation  lead  time  of  12  months,  but  no  aflowance  for  pse  of  stickers  as 
a  tenqx>rary  labding  measure,  due  to  concerns  that  stickers  might  become  lost  or 
dislodged  during  medical  device  distribution 

ERG  quantified  th^  unpacts  of  the  shorter  and  longer  implementation  periods,  but  did  not  estimate 
costs  for  the  hut  ahemative,  which  is  discussed  at  the  end  of  thb  section. 


To  consider  shorter  or  longer  in^lementation  periods,  ERG  adjusted  its  cost  methodology 
to  address  the  impact  of  implementation  times  on  (1)  the  magnit^i^f  of  excess  inventory  losses 

incurred  by  manuficturers,  (2)  the  percentage  of  models  witii  excess  inventory  k>sses,  and  (3)  the 
fivecast  of  compliance  options  taken  by  manu&cturers.  With  a  6-nionth  lead  tiini>  ERG  doubled 
its  esrimatfs  of  the  average  excess  inventory  loss  per  model  incurred  to  $I,SOO  for  small 
businesses,  $6,000  for  medium-sized  businesses,  and  $15,000  for  large  businesses.  ERG  also 
judged  that,  with  a  sbofter  lead  time,  it  is  likely  tiiat  many  more  manufiKturers  wouU  incur  exceu 
inventoiy  k)sses  (see  Section  1.7.4  for  a  discussion  of  the  circumstances  that  create  excess 
inventory  k)sses).  Thus,  the  percentage  of  medical  device  models  for  which  excess  inventocy  losses 


'SqMrate  estimates  woe  not  pccpared  of  the  invenloiy  kisses  or  odier  p^ulatofy  costs  fo 
maniifmuias  that  IMC  cold-ieil  packapny.  dapite  the  addiriond  r?ClJ»y  HnpL^m>«».tw«  p^^wvf  }„  «^.^^| 

"  I  additional  time  shoukialkmdiesemaiBifiMfaaeri  to  lahM^iinwHteiylqttCTfow^ 
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are  incuired  was  increased  from  5  to  20  percent  for  the  6-aionth  uiq)lementation  period  alteroative. 

For  the  24-month  implementation  period,  ERG  judged  that  essentially  all  manu&cturers 
would  avoid  excess  inventoiy  losses.  Extremely  few  manu&cturers  cany  labding  inventories  of 
more  dian  2  years.  Hence,  no  excess  inventory  losses  were  estimated  in  this  case. 


Table  2-5  presents  ERG's  forecasts  of  the  compliance  options  manu&cturers  will  choose 
for  the  6-month  and  24-month  regulatory  implementation  lead  time  ahematives.  ERG  assumed  that 
tile  use  of  supplementary  labeling  would  be  more  common  with  shorter  lead  times  because  more 
manu&cturers  would  be  (1)  vaaJblc  to  get  new  labels  prepare!  in  time,  and  (2)  would  use  stickers 
to  avoid  losses  of  label  or  product  inventories.  With  a  24-fflonth  inq>lementation  period,  ERG 
estimated  that  essentially  no  manufacturers  would  need  to  use  supplementary  labels. 

Tables  2-6  provides  a  comparison  of  the  total  compliance  costs  under  the  base  case  (12- 
mondi  inq)Iementation  period)  and  the  two  alternative  implementation  times.  With  the  6  month- 
implementation  time,  annualized  compliance  costs  are  estimated  to  be  SI  1.5  million,  approximate 

I, 

25.9  percent  higher  than  the  base  case.  With  the  24-month  implementation  period,  anmiaiiy^H 
conq)liance  costs  are  estimated  to  be  S5. 5  million,  approximatdy  40  percent  lower. 

FDA  also  considered  a  prohibition  on  the  use  of  supplementary  labds  (i.e.,  stickers)  to 
comply  with  the  riile  due  to  concerns  about  the  effectiveness  of  this  method  of  labeling.  ERG  did 
not  quantify  the  resulting  con^liance  costs  due  to  the  difficulty  of  measuring  the  potentially  very 
huge  costs  incurred  by  certain  manufacturers.  A  number  of  firms  use  stickers  to  avoid  extensve 
reparkaging  of  existing  product  inventory  that  vnH  not  be  sold  prior  to  the  end  of  the  regulatory 
inq>Iementation  period  or  loss  of  expensive  labding  invemories.  Under  this  ahemative,  the 
percentage  of  companies  incurring  excess  inventory  losses  and  the  aze  of  the  inventory  losses 
would  increase.  At  least  some  companies  might  incur  feiriy  large  inventory  losses. 
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TaUt^5 


F*rKHt«rC( 


MfMtkRigilaiHy 


rM-Natu«l  Rubber. 
iDcvka 


FarDcTlcali 


CalC|M7 


Caltgoryl:U*Uoiii^primeip^labtUiig 

(a)  Modify  labeUac  with  BO  ckaafe  in  labdiiig  ftnnc 

(b)  Modify  labdinf  wiiti  a  miior  change  in  labding  fbraat 

Calatoryl:  AMtUm  cfsuppUmmul  MOs 

Cimnui/  J.-  ilicarponBtoa  eflabtUitg  mUoH  imto  dkmgu 
clkmwtiabtiiigmadt 


SmaU 

Matfina 

Larte 

Al 

25% 
lOK 

30% 
10% 

35% 
10% 

55% 

5% 

Camgory  4:  No 
Tatd 


40% 
10% 

1M% 


30% 
15% 

1226 
!••% 


20% 
20% 

liSb 
1M% 


40% 
0% 

1M% 


24.Mantb  KegiUatMT 


ForNataralRabber- 
Cantalnlag  Dcvkci 


FarDtvkaalB 

Watrat-Rnhbar 

Cantainlif 


Caligaiy 


SauB 


Large 


Ctftory  I:  Rnisiom  ^prUieipal  Ub^btg 
(■)  Modify  labciiBg  witti  no  change  in  lahcling  fiwimt 
(b)  Modify  labeliBg  with  a  mqjor  change  in  labeling 


Calatary2:Ad^titkm<4^stippUmaaallabdt 
CatagoiyS:  ImeorpomtoH  cflabdimgtwisioii  imlo 


4:  No 


55% 

50% 

45% 

10% 

10% 

10% 

0% 

0% 

0% 

20% 

25% 

30% 

iSk 

ISSk 

ISSk 

1M% 

1M% 

Al 


t5% 
5% 

0% 

10% 


!••% 
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Table2-« 
Total  Cofti  of  Cou^Uaoct  with  Rtgnlatory  Attcraathrcs 


Sman 

Mediom 

Large 

AD 

Lead  Time                                           Cempaiiics 

Con^anies 

Companies 

Compaaies 

CMbntlis 

Total  Costs                                   S34.008^07 

$22^37,758 

S24459.661 

$80,705,626 

Total  Annualized  Costs                   S4,842,004 

$3,180^94 

$3,468,268 

$11,490,665 

- 

from  12-MondiLead  Tmie              18.9% 

26J% 

36.7% 

25.9% 

UMooths 

Tom  Costs                                   $28,603423 

S17.682483 

S17.817.080 

$64,103,187 

$2^17,602 

$2436.751 

$9,126,852 

from  12-Maiitfa  Lead  Time  NA 


NA 


NA 


NA 


24  Months 


Totil  Costs 


Totil  Anoualtzed  Costs 


$15,278,455  $11,198,150 


$2.175408 


Percent  Chmge  in  Ammalized  Costs 

from  12-Mondi  Lead  Time  -46.6% 


$1494465 


.36.7% 


$12,290,761 


$1,749,928 


-31.0% 


$38,767465 
$5419.601 

-394% 
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ERG  fi>recast  for  die  base  case  (12-iiionth  iinplementati<»  sceoario)  that  small  businesses 
were  three  time  more  likdy  than  large  businesses  to  use  sticken.  During  contacts  to  medical 
device  manufiicturers,  ERG  observed  that  small  businesses  were  much  more  sensitive  to  potential 
losses  of  labd  inventories  and  more  likdy  to  benefit  by  orgamzing  a  temporary  efiEbrt  to  add 
stickers  to  products. 

In  conclusion,  the  base  case  of  a  12-month  in^lementation  period,  with  sticker  labds 
aOowed,  alleviates  the  cost  impacts,  particularly  those  on  small  businesses.  The  sticker  option  also 
allows  numerous  companies  to  lessen  potentially  significant  inventoiy  losses  and,  based  on 
contacts  made  during  this  study,  allows  a  few  conq)ames  to  avoid  losses  that  thqr  would  consider 

Furthermore,  the  12-month  inq>Iementation  period  allows  the  large  majority  of  companies 
wfiSdent  time  to  exhaust  existing  labd  inventories  and  avoids  the  much  greater  cost  impacts  that 
would  accon^MUiy  a  6-nK»th  inq)lenientation  period.  ERG  did  not  quantify  die  cost  impacts  of 
possible  logistic  difficulties  that  some  companies,  such  as  those  that  manufacture  large  numbers  of 
natural-fubber  ccmtaining  devices,  might  &ce  attempting  to  revise  all  affected  labding  within  a  6- 
mooth  timefiame.  These  compaiuts  might  need  to  dday  rdabding  of  other  jvoducts,  hire  and  train 
new  labeling  stafi^  incur  overtime  costs  for  labeling  staf^  and  incur  other  exceptional  costs.  The 
24-month  inq)lementation  period,  on  the  other  hand,  only  diminates  excess  inventory  losses. 
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DEPARTMENT  OF  EDUCATION 

Nationally  Recognized  Accrediting 
AgonclM  and  State  Approval  Agencies 

AGENCY:  Department  of  Education. 
ACTION:  List  of  nationally  recognized 
accrediting  agencies  and  state  approval 
agencies. 

summary:  The  U.S.  Secretary  of 
Education  is  required  by  statute  to 
publish  a  list  of  nationally  recognized 
accrediting  agencies  and  State  approval 
agencies  (1)  whose  accreditation  or 
approval  is  a  required  element  in 
enabling  accredited  or  approved 
institutions,  programs,  or  both  to 
establish  eligibility  to  participate  in 
Federal  programs  and  (2)  whom  the 
Secretary  has  determined  to  be  reliable 
authorities  regarding  the  quality  of 
education  or  training  provided  by  the 
institutions  or  programs  these  agencies 
accredit  or  approve.  This  document 
contains  the  current  list  of  nationally 
recognized  agencies  and  supersedes  any 
previously  published  lists  of  these  types 
of  agencies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director, 
Accreditation  and  Eligibility 
Determination  ENvision,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  Room  3915, 
ROB  3,  Washington.  DC  20202-7592. 
Telephone:  (202)  708-7417.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  MFORMATION:  As 
required  by  statute  ^ ,  the  Secretary 
issues  the  following  list  of  nationally 
recognized  accrediting  agencies  and 
State  approval  agencies  that  the 
Secretary  has  determined  to  be  reliable 
authorities  concerning  the  quality  of 
education  or  training  provided  by  the 
institutions,  programs,  or  both  that  these 
agencies  accredit  or  approve.  The 
criteria  the  Secretary  uses  in 
determining  whether  a  particular  agency 
should  be  hsted  as  a  nationally 
recognized  accrediting  agency  are 
contained  in  34  CFR  part  602.  while  the 
criteria  for  State  approval  agencies  are 
contained  in  34  CFR  part  603.  The  dates 


>  20  U.S.C  1094(c)(4).  1141(a),  1145(c)(3), 
1401(a)(llKE).  2471(2S)(D).  4351(3).  25  U.S.C  1813; 
38  U.S.C  3675(a);  42  U.S.C  298b(6). 


specified  in  parentheses  for  each  agency 
are  the  date  of  initial  listing  as  a 
nationally  recognized  agency,  the  date 
of  the  Secretary's  most  recent  grant  of 
recognition  to  the  agency,  and  the  date 
of  the  agency's  next  scheduled  review 
for  continued  recognition.  The 
geographical  scope  of  recognition  of 
each  accrediting  agency  is  the  United 
States,  unless  stated  otherwise.  If  the 
Secretary  has  placed  a  limitation  on  the 
scope  of  an  agency's  recognition  for 
purposes  of  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended,  that 
limitation  is  noted  in  a  "Title  IV  Note" 
for  that  agency. 

I.  Regiimal  Institutional  Accreditiiig 
Agencies 

Middle  States  Association  of  Colleges 
and  Schools,  Commission  on  Higher 
Education  (1952/1996/2001).  Scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  institutions  of  higher 
education  in  Delaware,  the  District  of 
Columbia,  Maryland,  New  Jersey,  New 
York,  Pennsylvania,  Puerto  Rico,  the 
U.S.  Virgin  Elands,  the  Republic  of 
Panama  and  a  limited  number  of 
freestanding  American-style  institutions 
abroad  that  are  chartered  or  licensed  by 
an  appropriate  agency  within  the 
Middle  States  region. 

Middle  States  Association  of  Colleges 
and  Schools,  Commission  on  Secondary 
Schools  (1988/1996/1999).  Scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  pubUc  vocational/ 
technical  schools  offering  non-degree, 
postsecondary  education  in  Delaware, 
the  District  of  Coliunbia,  Maryland,  New 
Jersey,  New  York,  Pennsylvania,  Puerto 
Rico,  and  the  Virgin  Islands. 

Title  IV  NolK  Only  those  public 
vocational/technical  schools  accredited  by 
this  agency  that  offer  aon-degree, 
postsecondary  education  may  use  that 
accreditation  to  establish  eligibility  to 
participate  in  Title  IV  programs. 

New  England  Association  of  Schools 
and  Colleges,  Commission  on 
Institutions  of  Higher  Education  (1952/ 
1997/2002).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
institutions  of  higher  education  in 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont  that  award  bachelor's, 
master's,  and/or  doctoral  degrees  as  well 
as  associate  degree-granting  institutions 
in  those  states  that  include  degrees  in 
liberal  arts  or  general  studies  among 
their  offerings.  This  recognition  extends 
to  the  Board  of  Trustees  of  the 
Association  jointly  with  the 
Commission  for  decisions  involving 


preaccreditation,  initial  accreditation, 
and  adverse  actions. 

New  England  Association  of  Schools 
and  Colleges,  Commission  on  Technical 
and  Career  Institutions  (1952/1997/ 
2002).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidacy")  of  secondary  institutions 
with  vocational-technical  programs  at 
the  13th  and  14th  level,  postsecondary 
institutions,  and  institutions  of  higher 
education  that  provide  primarily 
vocational-technical  education  at  the 
certificate,  associate,  and  baccalaureate 
degree  levels  in  Connecticut.  Maine. 
Massachusetts.  New  Hampshire.  Rhode 
Island,  and  Vermont.  This  recognition 
extends  to  the  Board  of  Trustees  of  the 
Association  jointly  with  the 
Commission  for  decisions  involving 
preaccreditation.  initial  accreditaticm, 
and  adverse  actions. 

Title  IV  Note:  Any  public  vocational/ 
technical  schools  accredited  by  this  agency 
that  offer  non-degree,  postsecondary 
education  and  that  wish  to  use  that 
accreditation  to  establish  eligibility  to 
participate  in  Title  IV  programs  must  be 
accredited  by  the  agency  as  ofiering 
education  through  the  13th  and/or  14th  grade 
level. 

North  Central  Association  of  Colleges 
and  Schools.  Commission  on 
Institutions  of  Higher  Education  (1952/ 
1997/2002).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
degree-granting  institutions  of  higher 
education  in  Arizona.  Arkansas. 
Colorado.  Illinois.  Indiana.  Iowa, 
Kansas.  Michigan.  Minnesota.  Missouri, 
Nebraska,  New  Mexico,  North  Dakota. 
Ohio.  Oklahoma.  South  Dakota.  West 
Virginia.  Wisconsin.  Wyoming,  and  the 
Navajo  Nation. 

North  Central  Association  of  Colleges 
and  Schools.  Commission  on  Schools 
(1974/1998/2000).  Scope  of  recognition: 
The  accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
schools  offering  non-degree, 
postsecondary  education  in  Arizona. 
Arkansas.  Colorado.  Illinois,  Indiana. 
Iowa.  Kansas.  Michigan.  Minnesota. 
Missouri.  Nebraska.  New  Mexico.  North 
Dakota.  Ohio.  Oklahoma.  South  Dakota. 
West  Virginia.  Wisconsin.  Wyoming, 
and  the  Navajo  Nation. 

Tftk  IV  Note:~Only  those  public 
vocational/technical  schools  accredited  by 
this  agency  that  offer  non-degree, 
postsecondary  education  may  use  that 
accreditation  to  establish  eligibility  to 
participate  in  Title  IV  programs. 

Northwest  Association  of  Schools  and 
Colleges,  Commission  on  Colleges 
(1952/1997/2002).  Scope  of  recognition: 
The  accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
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institutions  of  higher  education  in 
Alaska,  Idaho,  Montana,  Nevada, 
Oregon,  Utah,  and  Washington. 

Southern  Association  of  Colleges  and 
Schools,  Commission  on  Colleges  (1952/ 
1995/2000).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
degree-granting  institutions  of  higher 
education  in  Alabama,  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi,  North 
Carolina,  South  Carolina,  Tennessee, 
Texas,  and  Virginia. 

Western  Association  of  Schools  and 
Colleges,  Accrediting  Commission  for 
Commimity  and  Junior  Colleges  (1952/ 
1997/2002).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
community  and  jimior  colleges  in  . 
CaUfomia,  Hawaii,  the  United  States 
territories  of  Guam  and  American 
Samoa,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern 
Marianna  Islands,  and  the  Republic  of 
the  Marshall  Islands. 

Western  Association  of  Schools  and 
Colleges,  Accrediting  Commission  for 
Schools  (1974/1995/1999).  Scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  adult  and 
postsecondary  schools  that  offer 
programs  below  the  degree  level  in 
California,  Hawaii,  the  United  States 
territories  of  Guam  and  American 
Samoa,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern 
Marianna  Islands,  and  the  Republic  of 
the  Marshall  Islands. 

Title  IV  Note:  Only  adult  and 
postsecondary  schools  accredited  by  this 
agency  that  offer  postsecondary  programs 
below  the  degree  level  may  use  accreditation 
by  this  agency  to  establish  eligibility  to 
participate  in  Tide  IV  programs. 

Western  Association  of  Schools  and 
Colleges,  Accrediting  Commission  for 
Senior  Colleges  and  Universities  (1952/ 
1995/2000).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
senior  colleges  and  universities  in 
California,  Hawaii,  the  United  States 
territories  of  Guam  and  American 
Samoa,  the  Republic  of  Palau.  the 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern 
Marianna  Islands,  and  the  Republic  of 
the  Marshall  Islands. 

n.  National  Institutioiial  and 
Specialized  Accrediting  Agencies 

Accreditation  Board  for  Engineering 
and  Technology.  Inc.  (1952/1997/2001). 
Scope  of  recognition:  The  accreditation 
of  basic  (baccalaureate)  and  advanced 


(master's)  level  programs  in  engineering, 
associate  and  baccalaureate  degree 
programs  in  engineering  technology, 
and  engineering-related  programs  at  the 
baccalaureate  and  advanced  degree 
level. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

Accreditation  Commission  for 
Acupuncture  and  Oriental  Medicine 
(1988/1995/2000).  Scope  of  recognition: 
The  accreditation  of  first-professional 
master's  degree  and  professional 
master's  level  certificate  and  diploma 
programs  in  acupuncture  and  Oriental 
me&dne. 

Title  IV  Note:  Only  freestanding  schools  or 
colleges  of  acupuncture  or  Oriental  medicine 
may  use  accreditation  by  this  agency  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

Accrediting  Association  of  Bible 
Colleges,  Commission  on  Accreditation 
(1952/1996/2001).  Scope  of  recognition: 
The  accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of  Bible 
colleges  and  institutes  offering 
imdergraduate  programs. 

Accrediting  Bureau  of  Health 
Education  Schools  (1982/1995/1998). 
Scope  of  recognition:  The  accreditation 
of  private,  postsecondary  allied  health 
education  institutions,  private  medical 
assistant  programs,  public  and  private 
jnedical  laboratory  technician  programs, 
and  allied  health  programs  leading  to 
the  Associate  of  Applied  Science  and 
the  Associate  of  Occupational  Science 
degree. 

Title  rV  Note:  Only  freestanding  allied 
health  education  schools  may  use 
accreditation  by  this  agency  to  establish 
eligibility  to  participate  in  Title  IV  programs. 

Accrediting  Commission  of  Career 
Schools  and  Colleges  of  Technology 
(1967/1995/1999).  Scope  of  recognition: 
The  accreditation  of  private, 
postsecondary,  non-degree-granting 
institutions  and  degree-granting 
institutions,  inclu^g  those  granting 
associate  and  baccalaureate  degrees,  that 
are  predominantiy  organized  to  educate 
students  for  occupational,  trade  and 
technical  careers. 

Accrediting  Commission  on 
Education  for  Health  Services 
Administration  (1970/1995/2000). 
Scope  of  recognition:  The  accreditation 
of  graduate  programs  in  health  services 
administration. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 


Accrediting  Council  for  Continuing 
Education  and  Training  (1978/1997/ 
2001).  Scojje  of  recognition:  The 
accreditation  of  institutions  of  higher 
education  that  offer  non-collegiate 
continuing  education  programs. 

Title  IV  Note:  Only  those  institutions 
classified  by  this  agency  as  "vocational"  may 
use  accreditation  by  the  agency  to  establish 
eligibility  to  participate  in  Title  FV  programs. 

Accrediting  Council  for  Independent 
Colleges  and  Schools  (1956/1995/2000). 
Scope  of  recognition:  The  accreditation 
of  private  postsecondary  institutions 
offering  business  and  business-related 
programs  and  the  accreditation  and 
preaccreditation  ("Recognized 
Candidate")  of  junior  and  senior 
colleges  of  business  (including  senior 
colleges  with  master's  degree  programs), 
as  well  as  independent,  freestanding 
institutions  offering  only  graduate 
business  and  business-related  programs 
at  the  master's  degree  level. 

Title  IV  Note:  The  only  institutions 
preaccredited  by  this  agency  that  may  use 
that  preaccreditation  to  establish  eligibility  to 
participate  in  Title  IV  programs  are  private, 
non-profit  jimior  and  senior  colleges  of 
business  and  private,  non-profit  freestanding 
institutions  o^ering  only  graduate  business 
and  business-related  programs  at  the  master's 
degree  level. 

Accrediting  Council  on  Education  in 
Journalism  and  Mass  Communications 
(1952/1996/2001).  Scope  of  recognition: 
The  accreditation  of  imits  within 
institutions  offering  professional 
imdergraduate  and  graduate  (master's) 
degree  programs  in  journalism  and  mass 
communications. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Tide  IV 
programs. 

American  Academy  for  Liberal 
Education  (1995/1997/2001).  Scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  institutions  of  higher 
education  and  programs  within 
institutions  of  higher  education  that 
offer  liberal  arts  degrees  at  the 
baccalaureate  level  or  a  docimiented 
equivalency. 

Title  IV  Note:  Only  institutions  of  higher 
education  accredited  by  this  agency  may  use 
that  accreditation  to  establish  eligibility  to 
participate  in  Title  IV  programs. 

American  Association  for  Marriage 
and  Family  Therapy,  Commission  on 
Accreditation  for  Marriage  and  Family 
Therapy  Education  (1978/1995/2000). 
Scope  of  recognition:  The  accreditation 
of  clinical  training  programs  in  marriage 
and  family  therapy  at  the  master's, 
doctoral,  and  postgraduate  levels. 
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Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

American  Assodation  of  Nurse 
Anesthetists,  Council  on  Accreditation 
of  Nurse  Anesthesia  Educational 
Programs  (1955/1996/2001).  Scope  of 
recognition:  The  accreditation  of 
institutions  and  programs  of  nurse 
anesthesia  at  the  certificate,  master's,  or 
doctoral  degree  levels. 

Title  IV  Note:  Only  hospital-based  nurse 
anesthesia  programs  and  freestanding  nurse 
anesthesia  institutions  may  use  accreditation 
by  this  agency  to  establish  eligibility  to 
participate  in  Title  IV  programs. 

American  Bar  Association,  Coimcil  of 
the  Section  of  Legal  Education  and 
Admissions  to  the  Bar  (1952/1997/ 
2000).  Scope  of  recognition:  the 
accreditation  of  law  schools. 

Title  IV  Note:  Only  freestanding  law 
schools  may  use  accreditation  by  this  agency 
to  establish  eligibility  to  participate  in  Title 
rv  programs. 

American  Board  of  Fimeral  Service 
Education,  Committee  on  Accreditation 
(1972/1997/2002).  Scope  of  recognition: 
The  accreditation  of  institutions  and 
programs  awarding  diplomas,  associate 
degrees  and  bachelor's  degrees  in 
hmeral  service  or  mortuary  science. 

Title  IV  Note:  Only  freestanding  schools  or 
colleges  of  funeral  service  or  mortuary 
science  may  use  accreditation  by  this  agency 
to  establish  eligibility  to  participate  in  Title 
rv  programs. 

American  College  of  Nurse-Midwives, 
Division  of  Accreditation  (1982/1995/ 
2000).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Preaccreditation")  of  basic  certificate 
and  graduate  muse-midwifery 
education  programs  for  registered 
nurses,  as  well  as  the  accreditation  and 
preaccreditation  of  pre-certification 
nurse-midwifery  education  programs. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

American  Council  on  Pharmaceutical 
Education  (1952/1995/2000).  Scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Precandidate"  and 
"Candidate")  of  professional  degree 
programs  in  pharmacy  leading  to  the 
degrees  of  Baccalaureate  in  Pharmacy 
and  Doctor  of  Pharmacy. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

American  Dental  Association, 
Commission  on  Dental  Accreditation 
(1952/1995/2000).  Scope  of  recognition: 
The  accreditation  of  predoctoral  dental 


education  programs  (programs  leading 
to  the  DDS  of  DMD  degree);  dental 
auxiliary  education  programs  (dental 
assisting,  dental  hygiene  and  dental 
laboratory  technology);  and  advanced 
dental  educational  programs  (general 
practices  residency,  advanced  general 
dentistry,  and  the  specialties  of  dental 
public  health,  endodontics,  oral 
pathology,  orthodontics,  oral  and 
maxillofacial  surgery,  pedodontics, 
periodontics,  and  prosthodontics). 

Title  IV  Note:  Accreditation  by  this  agffncy 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

The  American  Dietetic  Association, 
Commission  on  Accreditation/ Approval 
for  Dietetics  Education  (1974/1996/ 
2001).  Scope  of  recognition:  The 
accreditation  of  coordinated  programs 
in  dietetics  at  both  the  undergraduate 
and  graduate  level,  postbaccalaureate 
dietetic  internships,  and  dietetic 
technician  programs  at  the  associate 
degree  level. 

Title  IV  Note:  Only  postbaccalaureate 
dietetic  internship  programs  may  use 
accreditation  by  this  agency  to  establish 
eligibility  to  participate  in  Title  IV  programs. 

American  Occupational  Therapy 
Association,  Accreditation  Coimcil  for 
Occupational  Therapy  Education  (1952/ 
1995/2000).  Scope  of  recognition:  The 
accreditation  of  entry-level  professional 
occupational  therapy  educational 
programs  awarding  baccalaureate 
degrees,  post-baccalaureate  certificates, 
professional  master's  degrees,  and 
combined  baccalaureate/  master's 
degrees,  and  also  for  the  accreditation  of 
occupational  therapy  assistant  programs 
leading  to  an  associate  degree  or 
certificate. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

American  Optometric  Association. 
Coimcil  on  Optometric  Education 
(1952/1997/2001).  Scope  of  recognition: 
The  accreditation  and  preaccreditation 
("Reasonable  Assurance"  and 
"Preliminary  Approval"  (for 
professional  degree  programs]  and 
"Candidacy  Pending"  [for  optometric 
residency  programs  in  Veterans" 
Administration  facilities)  of  professional 
optometric  degree  programs,  optometric 
residency  programs,  and  optometric 
technician  (associate  degree)  programs. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

American  Osteopathic  Association, 
Bureau  of  Professional  Education  (1952/ 


1995/2000).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Provisional  Accreditation")  of 
freestanding  institutions  of  osteopathic 
medicine  and  programs  leading  to  the 
degree  of  Doctor  of  Osteopathy  or 
Doctor  of  Osteopathic  Medicine. 

Title  IV  Note:  Only  freestanding  schools  or 
colleges  of  osteopathic  medicine  may  use 
accreditation  by  this  agency  to  establish 
eligibility  to  participate  in  Title  IV  programs. 

American  Physical  Therapy 
Association,  Commission  on 
Accreditation  in  Education  (1977/1996/ 
2001).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation"  status)  of 
programs  for  the  preparation  of  physical 
therapists  and  physical  therapist 
assistants. 

lltle  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

American  Pediatric  Medical 
Association,  Council  on  Pediatric 
Medical  Education  (1952/1995/2000). 
Scope  of  recognition:  The  accreditation 
and  preaccreditation  ("Candidate 
Status")  of  freestanding  colleges  of 
pediatric  medicine  and  programs  of 
pediatric  medicine,  including  first 
professional  programs  leading  to  the 
degree  of  Doctor  of  Pediatric  Medicine. 

Title  IV  Note:  Only  freestanding  schools  or 
colleges  of  pediatric  medicine  may  use 
accreditation  by  this  agency  to  establish 
eligibility  to  participate  in  Title  IV  programs. 

American  Psychological  Association, 
Committee  on  Accreditation  (1970/ 
1997/1999).  Scope  of  recognition:  The 
accreditation  of  doctoral  programs  in 
clinical,  counseling,  school  and 
combined  professional-scientific 
psychology,  predoctoral  internship 
programs  in  professional  psychology, 
and  postdoctoral  residency  programs  in 
professional  psychology. 

Title  IV  NolK  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

American  Speech-Language-Hearing 
Association,  Council  on  Academic 
Accreditation  (1967/1997/2002).  Scope 
of  recognition:  The  accreditation  and 
preaccreditation  ("Candidacy  Status") 
of  Master's  and  doctoral-level  degree 
programs  in  speech-language  pathology 
and  audiology. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

American  Veterinary  Medical 
Association,  Council  on  Education 
(1952/1997/2001).  Scope  of  recognition: 
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The  accreditation  and  preaocreditation 
("Reasonable  Assurance")  of  programs 
leading  to  professional  degrees  (D.V.M. 
or  DJ«4.V.)  in  veterinary  medicine. 

Tltk  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

Association  for  Clinical  Pastoral 
Education,  Inc.,  Accreditation 
Commission  (1969/1998/2001).  Scope  of 
recognition:  The  accreditation  and 
preaocreditation  ("Candidacy  for 
Accredited  Membership")  of  clinical 
pastoral  education  (CPE)  centers  and 
CPE  and  supervisory  CPE  programs. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibihty  to  participate  in  Title  IV 
programs. 

Association  of  Advanced  Rabbinical 
and  Talmudic  Schools,  Accreditation 
Commission  (1974/1997/2002).  Scope  of 
recognition:  The  accreditation  and 
preaocreditation  ("Correspondent"  and 
"Candidate")  of  advanced  rabbinical 
and  Talmudic  schools. 

Association  of  Theological  Schools  in 
the  United  States  and  Canada, 
Commission  on  Accrediting  (1952/1995/ 
1999).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accredited  Status")  of 
freestanding  institutions,  as  well  as 
programs  affiliated  with  larger 
institutions,  that  offer  graduate 
professional  education  for  ministry  and 
graduate  study  of  theology. 

Title  IV  Note:  Only  freestanding 
institutions,  colleges,  or  seminaries  of 
theology  may  use  accreditation  by  this 
agency  to  establish  eligibility  to  participate  in 
Title  TV  programs. 

Commission  on  Opticianry 
Accreditation  (1985/1998/2001).  Scope 
of  recognition:  The  accreditation  of  two- 
year  programs  for  the  ophthalmic 
dispenser  and  one-year  programs  for  the 
ophthalmic  laboratory  technician. 

Titk  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibiUty  to  participate  in  Title  IV 
programs. 

The  Council  on  Chiropractic 
Education,  Commission  on 
Accreditation  (1974/1997/2001).  Scope 
of  recognition:  The  accreditation  of 
Doctor  of  Chiropractic  programs  and 
single-purpose  institutions  offering  the 
Doctor  of  Chiropractic  program. 

Title  IV  Note:  Only  freestanding  schools  or 
colleges  of  chiropractic  may  use  accreditation 
by  this  agency  to  establish  eligibility  to 
participate  in  Tide  IV  programs. 

Coimcil  on  Education  for  Public 
Health  (1974/1997/2001).  Scope  of 
recognition:  The  accreditation  and 


preaccreditation  ("Preaccreditation")  of 
graduate  schools  of  public  health, 
graduate  programs  in  community  health 
education  outside  schools  of  public 
health,  and  graduate  programs  in 
community  health/preventive  medicine 
outside  schools  of  public  health. 

Htle  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Tide  IV 
programs. 

Council  on  Naturopathic  Medical 
Education  (1987/1995/1999).  Scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  institutions  and 
graduate  programs  in  Naturopathy  that 
lead  to  the  degree  of  Doctor  of 
Natiuopathy  (N.D.)  or  Doctor  of 
Nattiropathic  Medicine  (N.M.D.). 

Tide  IV  Note:  Only  freestanding  schools  or 
colleges  of  naturopathic  medicine  or 
naturopathy  may  use  accreditation  by  this 
agency  to  establish  eligibility  to  participate  in 
Tide  IV  programs. 

Council  on  Occupational  Education 
(1969/1997/2000).  Scope  of  recognition: 
The  accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of  non- 
degree  granting  postsecondary 
occupaticmal/vocational  institutions  and 
those  postsecondary  occupational/ 
vocational  education  institutions  that 
grant  the  applied  associate  degree  in 
specific  vocational/occupational  fields. 

Distance  Education  and  Training 
Council,  Accrediting  Commission 
(1959/1996/2001).  Scope  of  recognition: 
The  accreditation  of  private  and  non- 
private  distance  education  institutions 
offering  non-degree  and  associate, 
baccalaureate,  and  master's  degree 
programs  primarily  through  the  distance 
learning  method. 

Title  IV  NotK  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredita  to 
establish  eligibility  to  participate  in  Tide  IV 
programs. 

Joint  Review  Committee  on 
Educational  Programs  in  Nuclear 
Medicine  Technology  (1974/1995/1999). 
Scope  of  recognition:  The  accreditation 
of  higher  education  programs  for  the 
nuclear  medicine  technologist. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accrediu  to 
establish  eligibility  to  participate  in  Tide  IV 
programs. 

Joint  Review  Committee  on  Education 
in  Radiologic  Technology  (1957/1995/ 
2000).  Scope  of  recognition:  The 
accreditation  of  educational  programs 
for  radiographers  and  radiation 
therapists. 

Title  IV  Note:  Only  hospital-based 
radiologic  technology  programs  and 
freestanding  radiologic  technology 


institutions  may  use  accreditation  by  this 
agency  to  establish  eligibility  to  participate  in 
Tide  IV  programs. 

Liaison  Committee  on  Medical 
Education  (1952/1997/2002).  Scope  of 
recognition:  The  accreditation  of 
medical  education  programs  leading  to 
the  M.D.  degree. 

ntle  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Tide  IV 
programs. 

Montessori  Accreditation  Council  for 
Teacher  Education,  Commission  on 
Accreditation  (1995/1997/1999).  Scope 
of  recognition:  the  accreditation  of 
Montessori  teacher  education 
institutions  and  programs  evaluated  by 
the  following  review  committees:  the 
American  Montessori  Society  Review 
Committee  and  the  Independent  Review 
Conunittee. 

Title  IV  Note:  Only  freestanding 
Montessori  teacher  education  schools  may 
use  accreditation  by  this  agency  to  establish 
eligibility  to  participate  in  Tide  IV  programs. 
Further,  that  accreditation  must  have  been 
granted  in  conjunction  with  the  accrediting 
activities  of  the  review  conunittees  listed 
above. 

National  Accrediting  Agency  for 
Clinical  Laboratory  Sciences  (1974/ 
1996/2001).  Scope  of  recognition:  The 
accreditation  of  programs  in  Clinical 
Laboratory  Science^edical 
Technology,  Clinical  Laboratory 
Technidan/Medical  Laboratory 
Technician- Associate  Degree,  Clinical 
Laboratory  Technician/Medical 
Laboratory  Technician-Certificate, 
Histologic  Technician/ 
Histotedmologist,  and  Pathologists' 
Assistant. 

Title  IV  NotK  Oidy  hospital-based  clinical 
laboratory  science  programs  and  freestanding 
laboratory  science  institutions  may  use 
accreditation  by  this  agency  to  establish 
eligibility  to  participate  in  Tide  IV  programs. 

National  Accrediting  Commission  of 
Cosmetology  Aits  and  Sciences  (1970/ 
1996/1999).  Scope  of  recognition:  The 
accreditation  of  postsecondary  schools 
and  departments  of  cosmetology  arts 
and  sciences. 

National  Association  of  Nurse 
Practitioners  in  Reproductive  Health, 
Coimcil  on  Accreditation  (1996/1998/ 
2002).  Scope  of  recognition:  The 
accreditation  of  women's  health  nurse 
practitioner  programs. 

Title  IV  NotK  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
estabhsh  eligibility  to  participate  in  Tide  IV 
programs. 

National  Association  of  Schools  of  Art 
and  Design,  Commission  on 
Accreditation  (1966/1997/2002).  Scope 
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of  recognition:  The  accreditation  of 
institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  art, 
design,  or  art/design-related  disciplines. 

Title  IV  Note:  Only  freestanding  schools  or 
colleges  of  art  and  design  may  use 
accreditation  by  this  agency  to  establish 
eligibility  to  participate  in  Title  IV  programs. 

National  Association  of  Schools  of 
£)ance.  Commission  on  Accreditation 
(1983/1997/2002).  Scope  of  recognition: 
The  accreditation  of  institutions  and 
units  within  institutions  o^'ering  degree- 
granting  and  non-degree-granting 
programs  in  dance  and  dance-related 
disciplines. 

Titk  IV  Note:  Only  freestanding  schools  or 
colleges  of  dance  may  use  accreditation  by 
this  agency  to  establish  eligibility  to 
participate  in  Title  IV  programs. 

National  Association  of  Schools  of 
Music,  Commission  on  Accreditation, 
Commission  on  Non-Degree-Granting 
Accreditation,  Commission  on 
Community/Jtmior  College 
Accreditation  (1952/1997/2002).  Scope 
of  recognition:  The  accreditation  of 
institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree  granting  programs  in  music 
and  music-related  disciplines,  including 
commimity/jimior  colleges  and 
independent  degree-granting  and  non- 
degree-granting  institutions. 

Title  IV  Note:  Only  freestanding  schools  or 
colleges  of  music  may  use  accreditation  by 
this  agency  to  establish  eligibility  to 
participate  in  Title  IV  programs. 

National  Association  of  Schools  of 
Theater.  Commission  on  Accreditation 
(1982/1997/2002).  Scope  of  recognition: 
The  accreditation  of  institutions  and 
tmits  within  institutions  offering  degree- 
granting  and  non-degree-granting 
programs  in  theatre  and  theatre-related 
disciplines. 

TItk  IV  Note:  Only  freestanding  schools  or 
colleges  of  theatre  may  use  accreditation  by 
this  agency  to  establish  eligibility  to 
participate  in  Title  IV  programs. 

National  Coimdl  for  Accreditation  of 
Teacher  Education  (1952/1995/2000). 
Scope  of  recognition:  The  accreditation 
of  professional  education  units 
providing  baccalaureate  and  graduate 
degree  programs  for  the  preparation  of 
teachers  and  other  professional 
personnel  for  elementary  and  secondary 
schools. 

Tltla  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 


National  Environmental  Health 
Science  and  Protection  Accreditation 
Council  (1995/1996/1998).  Scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Preaccreditation")  of 
baccalaureate  programs  in 
environmental  health  science  and 
protection. 

Title  IV  Note:  Accreditation  by  this  agency 
does  not  enable  the  entities  it  accredits  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

National  League  for  Nursing 
Accrediting  Commission  (1952/1997/ 
1998).  Scope  of  recognition:  The 
accreditation  of  programs  in  practical 
nursing,  and  diploma,  associate, 
baccalaureate  and  higher  degree  nurse 
education  programs. 

Title  IV  Note:  Only  diploma  programs  and 
practical  nursing  programs  not  located  in  a 
regionally  accredited  college  or  university 
may  use  accreditation  by  this  agency  to 
establish  eligibility  to  participate  in  Title  IV 
programs. 

New  York  State  Board  of  Regents 
(1952/1995/1998).  Scope  of  recognition: 
The  accreditation  (registration)  of 
collegiate  degree-granting  programs  or 
ctirricula  offered  by  institutions  of 
higher  education  located  in  the  State  of 
New  York  and  of  credit-bearing 
certificate  and  diploma  programs 
offered  by  degree-granting  institutions 
of  higher  education  located  in  the  State 
of  New  York. 

Transnational  Association  of 
Christian  Colleges  and  Schools, 
Accrediting  Commission  (1991/1996/ 
1999).  Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
postsecondary  institutions  that  offer 
certificates,  diplomas,  and  associate, 
baccalaureate,  and  graduate  degrees. 

m.  State  Approval  Agencies  for  Public 
Postsecondary  Vocational  Education 

Arkansas  State  Board  of  Vocational 
Education  (1975/1994/1998). 

Kansas  State  Board  of  Education 
(1975/1998/2002). 

Board  of  Trustees  of  the  Minnesota 
State  Colleges  and  Universities  (1974/ 
1995/1999). 

Missouri  State  Board  of  Education 
(1974/1995/1999). 

New  York  State  Board  of  Regents 
(1974/1998/2002). 

Oklahoma  State  Board  of  Vocational 
and  Technical  Education  (1976/1994/ 
1998).  Scope  of  recognition:  The 
approval  of  public  postsecondary 
vocational  education  offered  at 
institutions  in  the  State  of  Oklahoma 


that  are  not  under  the  jurisdiction  of  the 
Oklahoma  State  Regents  for  Higher 
Education. 

Oklahoma  State  Regents  for  Higher 
Education  (1976/1996/2000).  Scope  of 
recognition:  The  approval  of  public 
postsecondary  vocational  education  in 
the  state  of  Oklahoma  for  which  credit 
earned  is  applied  toward  a  degree, 
diploma,  or  other  postsecondary 
academic  or  collegiate  award  given  at 
State  institutions  comprising  Uie 
Oklahoma  State  System  of  Higher 
Education. 

Puerto  Rico  Human  Resources  and 
Occupational  Development  Coimcil 
(1983/1996/2000). 

Utah  State  Board  for  Vocational 
Education  (1976/1994/1998). 

rV.  State  Approval  Agencies  for  Nurse 
Education 

Colorado  Board  of  Nursing  (1990/ 
1995/1999). 

Iowa  Board  of  Nursing  (1969/1994/ 
1998). 

Maryland  Board  of  Nursing  (1985/ 
1994/1998). 

Missouri  State  Board  of  Nursing 
(1970/1995/1999). 

Montana  Board  of  Nursing  (1969/ 
1996/2000). 

New  Hampshire  Board  of  Nursing 
(1969/1995/1999). 

New  York  State  Board  of  Regents 
(1969/1998/2002). 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adminiatration 

29  CFR  Part  1910 
(DoetotNaH-71] 
MN  1218-^U9e 

Malhylana  Chloride;  Final  Rulo 

AQEHCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Final  riile. 

summary:  OSHA  is  amending  its 
standard  regulating  occupational 
exposure  to  methylene  chloride  (29  CFR 
1910.1052)  by  adding  a  provision  for 
temporary  medical  removal  protection 
benefits  for  employees  who  are  removed 
or  transferred  to  another  job  because  of 
a  medical  determination  that  exposure 
to  methylene  chloride  may  aggravate  or 
contribute  to  the  employee's  existing 
skin,  heart,  liver,  or  neurological 
disease.  OSHA  is  also  amending  the 
startup  dates  by  which  employers  in 


certain  identified  application  groups, 
i.e.,  who  use  MC  in  certain  work 
operations,  must  achieve  the  8-houx 
time-weighted-average  permissible 
'  exposiire  limit  and  the  dates  by  which 
they  must  achieve  the  short-term 
exposure  limit  by  means  of  engineering 
controls. 

On  May  4, 1998,  OSHA  published  for 
comment  amendments  to  the  standard 
along  the  lines  requested  in  a  motion  for 
reconsideration  filed  by  the 
International  Union,  United 
Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  America  (UAW), 
the  Halogenated  Solvents  Industry 
Alliance,  Inc.,  and  others.  OSHA 
reopened  the  rulemaking  record  for  30 
days  for  the  limited  purpose  of  receiving 
public  conunent  on  the  amendments  (63 
FR  24501,  May  4, 1998).  Based  on  the 
rulemaking  record  and  the  comments 
received,  OSHA  is  now  adopting  the 
amendments  as  published,  with  one 
minor  modification. 

DATES:  This  final  rule  becomes  effective 
on  October  22, 1998,  except  that  the 
revision  of  paragraph  (n)(2)  of 


§  1910.1052  (regarding  start-up  dates) 
becomes  effective  September  22, 1998. 
See  SUPPLEMENTARY  MFORMATION  for  a 
table  of  start-up  dates  established  in  this 
final  rule. 

ADDRESSES:  In  compliance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
the  Associate  Solicitor  for  Occupational 
Safety  and  Health,  Office  of  the 
Solicitor,  Room  S-4004,  200 
Constitution  Ave.,  N.W.,  Washington, 
DC  20210,  as  the  recipient  of  petitions 
for  review  of  the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  l^riedman.  Director,  OSHA 
Office  of  Public  Affairs,  U.S. 
Department  of  Labor,  Room  N3647, 200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  telephone  (202)  219-8151. 

SUPPLEMENTARY  INFORMATION:  The 
startup  dates  established  by  the 
methylene  chloride  standard,  as 
amended  by  this  final  nde,  are  shown 
in  the  following  table,  with  the 
provisions  whose  startup  dates  have 
already  passed  listed  as  being  "in 
effect." 


Startup  Dates  Estabushed  in  This  Final  Rule 


Employers  in 
selected 

applications* 
wim  fewer  than 
20  employees 

All  other  em- 
ployers with 
fewer  than  20 
employees*** 

Polyurethane  foam 
mfrs.  with  20  or  more 

Employers  in 

selected 
applications* 
with  1-49  em- 
ployees and 
foam  fabricators 
with  1-149  env 
ptoyees 

Employers  in 
selected 

All  other  em- 

wmiSOormore 
employees  and 
foam  fabricators 

with  ISO  or 
more  employees 

ployers  with 
20  or  more 
employees 

Engineering  controls  to 
achieve  8-hour  TWA  PEL 
andSTEL 

Respirators  to  achieve  8- 

April  10, 2000  ... 

April  10. 2000... 

In  effect  .„ 

In  effect 

April  10, 2000 ... 
In  effect 

CXrtober  10, 1999  ...... 

October  10, 1999"  ... 

In  effect  „ 

In  effect  

April  10. 2000  ... 

April  10.  2000  ... 
In  effect 

April  10. 1999  ... 

April  10.  1999  ... 
In  effect 

IneflecL 
In  effect 

hour  TWA  PEL 
Respirators  to  achieve  STEL 

In  effect 

In  effect 

AH  ottier  provisions  

In  effect 

In  effect  

In  effect  

In  effect 

•The  selected  applicatiorts/operations  are:  fumiture  refinishing;  general  aviation  aircraft  stripping;  product  formulation;  use  of  MC-t)ased  adhe- 
sives  for  boat  building  and  repair,  recreational  vehicle  marHifacture,  van  conversion,  or  upholstery;  arxl  use  of  MC  in  construction  work  for  res- 
toration and  preservation  of  buildings,  painting  and  paint  removal,  cabinet  maldng.  or  floor  refinishirg  and  resurfacing. 

**  Due  to  a  typographical  error,  mis  date  was  listed  as  October  10.  2000  in  the  table  accompanying  the  notice  of  the  motion  for  reconsider- 
ation. However,  ttte  date  of  Octot>er10, 1999  is  consistent  with  the  nwtioa 

***This  column  was  inadvertentty  omitted  from  the  table  accompanying  the  notice  for  the  motion  tor  reconsideration  but  is  consistent  with  the 
text  of  the  motion. 


OMB  Review  Under  the  Paperwork 
Reduction  Act 

OSHA  submitted  fln  amended 
Methylene  Chloride  Information 
Collection  Request  (ICR)  to  the  existing 
Methylene  Chloride  ICR  (OMB  ConU-ol 
Niunber  1218-0179)  when  the  proposal 
for  Methylene  Chloride:  Notice  of 
Motion  of  Reconsideration  was 
published.  This  amendment  calculated 
burden  hours  and  costs  for  the 
additional  medical  examinations 
resulting  from  the  inclusion  of  the 
Medical  Removal  Protection  provisions. 
On  July  2, 1998,  OMB  approved  the 


amendment.  All  methylene  chloride 
collections  of  information  expire  on  7/ 
31/2001. 

This  final  rule  also  extends  the 
compliance  dates  for  the 
implementation  of  engineering  controls 
and  respiratory  protection  for 
employees  engaged  in  selected 
activities.  Paragraphs  (n)(2)(A),  (B),  and 
(C)  provide  new  implementation  dates 
for  engineering  controls  for  employers 
engaged  in  the  following:  polyiuethane 
foam  manufacturing;  foam  fabrication; 
furniture  refinishing;  general  aviation 
aircraft  stripping;  product  formulation; 


adhesive  users  using  adhesives  for  boat 
building  and  repair,  recreational  vehicle 
manufacture,  van  conversion,  and 
upholstering;  and  construction  work. 
Those  employers  who  choose  the  option 
of  postponing  the  implementation  of 
engineering  controls  and  respiratory 
protection  are  required  to  conduct 
quarterly  short-term  exposure  limit 
(STEL)  monitoring  until  implementation 
of  the  engineering  controb  and 
respiratory  protection.  Since  this 
requirement  is  already  present  in  the 
final  MC  standard,  the  Agency  will 
submit  an  ICR  to  OMB  to  increase  those 
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burden  hours  attributed  to  the    

additional  monitoring.  Under  5  CFR 
1320.5(b),  an  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless:  (1)  the  collection  of  information 
displays  a  ciurently  valid  0MB  control 
niunber;  and  (2)  the  agency  informs  the 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
niunber. 

I.  Background 

On  January  10, 1997,  OSHA  issued  a 
standard  regulating  occupational 
exposiue  to  methylene  chloride  (MC)(62 
FR 1494,  January  10, 1997)  codified  at 
29  CFR  1910.1052.  The  standard  was 
designed  to  reduce  both  the  risk  that 
'  worker  exposure  to  MC  will  cause 
cancer  and  the  risk  that  MC  will  cause 
or  aggravate  certain  other  adverse  health 
effects.  The  standard  reduced  the  prior 
S-hoiu  time-weighted-average 
permissible  exposvire  limit  (8-hour  TWA 
PEL)  to  MC  from  500  paris  per  million 
(ppm)  to  25  ppm.  It  also  set  a  short  term 
exposure  limit  (STEL)  of  125  ppm 
averaged  over  a  15  minute  period. 

The  8-hour  TWA  PEL  was  set  at  25 
ppm  to  reduce,  to  the.  extent  feasible, 
the  risk  that  workers  exposed  to  MC 
woiUd  develop  cancer.  Data  showing 
that  MC  exposure  presents  a  risk  of 
cancer  included  animal  bioassay  data  in 
multiple  species,  mechanistic  studies 
detailing  the  metabolism  of  MC  to 
carcinogenic  products  in  humans,  and 
epidemiological  studies  suggesting  an 
elevated  risk  of  biliary  cancer  and 
astrocytic  brain  cancer  in  MC-exposed 
workers.  The  agency  used  a 
physiologically-based  pharmacokinetic 
(PBPK)  model  to  estimate  the  cancer 
risk.  OSHA's  final  risk  assessment 
estimated  that,  at  the  prior  8-hour  TWA 
PEL  of  500  ppm  (a  level  that  the  Agency 
foimd  was  considerably  higher  than  the 
level  at  which  most  affected  workers 
were  ciurently  exposed,  see  62  FR  1565, 
January  10, 1997),  Ufetime  occupational 
exposiue  to  MC  could  result  in 
approximately  125  excess  cancer  deaths 
per  1000  exposed  workers  (62  FR  1563, 
January  10, 1997,  Table  vn).  At  the  new 
8-hour  TWA  PEL  of  25  ppm,  OSHA 
estimated  that  the  excess  cancer  risk 
would  be  reduced  to  approximately  3.6 
deaths  per  1000  workers.  Id.  OS(iA 
concluded  that  a  significant  risk  to 
workers  remains  at  an  exposure  level  of 
25  ppm  but  set  the  8-hour  TWA  PEL  at 
that  level  because  it  was  the  lowest  level 
for  which  OSHA  could  dociunent 
feasibility  across  all  the  affected 
application  groups  (62  FR  1575,  January 
10,  1997). 


The  STEL  was  set  at  125  ppm  to 
minimize  the  adverse  health  effects 
caused  by  acute  exposure  to  MC.  Central 
nervous  system  (CNS)  depression  has 
been  observed  at  MC  concentrations  as 
low  as  175  ppm.  CNS  depression  is 
characterized  by  fatigue,  difficulty  in 
maintaining  concentration,  dizziness, 
and  headaches.  These  consequences  of 
MC  exposme  constitute  material 
impairments  of  health  and,  by  reducing 
workers'  coordination  and 
concentration,  can  lead  to  workplace 
accidents.  Also,  MC  is  metabolized  to 
carbon  monoxide  (CO)  and  therefore 
causes  health  impairment  similar  to  that 
caused  by  direct  exposure  to  CO.  Caifoon 
monoxide  blocks  the  oxygen  binding 
site  on  hemogld)in,  producing 
caiboxyhem^obin,  or  COHb.  Elevated 
COHb  levels  reduce  the  supply  of 
oxygen  to  the  heart  and  can  aggravate 
pre-existing  heart  disease  and  lead  to 
heart  attacks.  Physical  exertion 
increases  the  concentration  of  COHb  in 
MC-exposed  workers  and  thus  increases 
the  risk  of  a  heart  attack,  particularly  for 
persons  with  silent  or  symptomatic 
cardiac  disease,  who  may  be  susceptible 
to  very  small  increases  in  COHb  due  to 
an  already  impaired  blood  supply  to  the 
heart. 

The  liver  and  skin  are  also  susceptible 
to  acute  effects  from  MC  exposiue. 
Chlorinated  hydrocarbons  as  a  class  (of 
which  MC  is  a  member)  are  generally 
toxic  to  the  liver.  However,  animal, 
studies  indicate  that  MC  is  among  the 
least  hepatotoxic  of  this  class  of 
compounds.  The  limited  amount  of 
human  data  that  are  available  is 
inconclusive  but  supports  the 
hypothesis  that  MC  is  toxic  to  the  liver 
(62  FR  1515,  January  10, 1997). 
Prolonged  skin  contact  with  MC  also 
causes  irritation  and  skin  bums  (62  FR 
1609,  January  10, 1997). 

Employers  must  achieve  the  8-hoiu' 
TWA  PEL  and  the  STEL,  to  the  extent 
feasible,  by  engineering  and  work 
practice  controls.  If  sudi  controls  are 
unable  to  achieve  the  exposure  limits 
(and  during  the  time  they  are  being 
implemented),  employers  must  provide 
appropriate  respirators  at  no  cost  to 
employees  and  ensvue  that  employees 
use  them.  The  standard  does  not  permit 
the  use  of  air-purifying  respirators  to 
protect  against  MC  exposure  because 
MC  quickly  penetrates  all  currently 
available  organic  vapor  cartridges, 
rendering  air-purifying  respirators 
ineffective  after  a  relatively  brief  period 
of  time.  Therefore,  when  respiratory 
protection  is  required,  the  standard 
provides  that  atmosphere-supplying 
respirators  must  be  used. 

The  standard  requires  employers  to 
provide  medical  siuveillance  to 


employees  who  are  exposed  to  MC 
either  (1)  at  or  above  the  action  level 
(12.5  ppm)  on  30  or  more  days  per  year 
or  at  or  above  the  8-hour  TWA  PEL  or 
STEL  on  10  or  more  days  per  year;  (2) 
at  or  above  the  8-hour  TWA  PEL  or 
STEL  for  any  time  period  where  an 
employee  who  has  been  identified  by  a 
physician  or  other  licensed  health  care 
professional  as  being  at  risk  from 
cardiac  disease  or  fr^m  some  other 
serious  MC-related  health  condition 
requests  inclusion  in  the  medical 
surveillance  program;  or  (3)  during  an 
emergency.  The  medical  surveillance 
must  include  a  comprehensive  medical 
and  work  history  that  emphasizes 
neiirological  symptoms,  skin  conditions, 
history  of  hematologic  or  liver  disease, 
signs  or  symptoms  suggestive  of  heart 
disease  (angina,  coronary  artery 
disease),  risk  foctors  for  cardiac  disease, 
MC  exposiues,  and  work  practices  and 
peraonal  protective  equipment  used 
during  such  exposures.  The  standard's 
medical  siuveillance  procedures  focus 
on  MC's  noncarcinogenic  health  effects 
because  a  medical  surveillance  program 
cannot  detect  MC-induced  cancer  at  a 
preneoplastic  stage  (62  FR  1589,  January 
10, 1997).  However,  the  standard's 
medical  surveillance  provisions  can 
lead  to  early  detection  of  cancer  and  to 
higher  survival  rates  from  early 
treatment. 

OSHA  found  that  the  standard  was 
both  technologically  and  economically 
feasible  in  all  of  the  industrial 
applications  that  use  MC.  However,  the 
Agency  recognized  that  larger 
employera  are  better  able  than  smaller 
ones  to  absorb  or  pass  through  the  costs 
associated  with  compliance  with  the 
standard.  To  avoid  placing  an  undue 
economic  burden  on  small  businesses, 
OSHA  provided  for  later  startup  dates 
for  small  employers.  Larger  employers 
were  given  until  April  10. 1998  (one 
year  ^er  the  standard's  effective  date) 
to  complete  installation  of  engineering 
controls  to  achieve  the  PEL  and  STEL, 
while  employers  with  fewer  than  20 
employees  were  given  a  total  of  three 
years,  or  until  April  10,  2000,  to  do  so. 
Employers  with  fewer  than  20 
employees  were  also  given  more  time 
than  larger  employers  to  comply  with 
the  other  provisions  of  the  standard.  In 
addition,  intermediate  startup  dates 
were  established  for  polyurethane  foam 
manufacturers  with  20-99  employees 
because  OSHA  anticipated  that  firms  in 
that  group  could  have  somewhat  higher 
capital  expenditures  to  meet  the 
requirements  of  the  standard. 

After  the  methylene  chloride  standard 
was  issued,  the  International  Union, 
United  Automobile,  Aerospace  and 
Agricultural  Implement  Workera  of 
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America  (UAW).  the  Halogenated 
Solvents  Industry  Alliance,  Inc.  (HSIA), 
and  others  filed  a  motion  with  OSHA 
asking  the  Agency  to  reconsider  two 
aspects  of  the  standard:  (1)  the  agency's 
decision  not  to  include  medical  removal 
protection  benefits  in  the  medical 
surveillance  provisions  of  the  standard; 
and  (2)  the  startup  dates  for  engineering 
controls  and  for  use  of  respirators  to 
achieve  the  8-hour  TWA  PEL  for 
employers  using  MC  in  certain  specific 
applications.  Those  applications  are: 

•  Polyurethane  foam  manufacturing; 

•  Foam  fabrication; 

•  Fumitiue  refinishing; 

•  General  aviation  aircraft  stripping; 

•  Formulation  of  products  containing 
methylene  chloride; 

•  Boat  building  and  repair, 

•  Recreational  vehicle  manufacture; 

•  Van  conversion; 

•  Upholstery;  and 

•  Use  of  methylene  chloride  in 
construction  work  for  restoration  and 
preservation  of  buildings,  painting  and 
paint  removal,  cabinet  making  and/or 
floor  refinishing  and  resurfacing. 

n.  Summary  and  Explanation  of  the 
Final  Rule 

After  receiving  the  motion  for 
reconsideration,  OSHA  published  a 
notice  of  the  motion  in  the  Federal 
Register  that  contained  changes  to 
amend  the  rule  substantially  as 
requested  in  the  motion.  63  FR  24501 
(May  4, 1998).  In  that  notice,  OSHA 
explained  why  it  believed  the 
amendments  requested  in  the  motion 
were  justified  and  were  consistent  with 
the  rulemaking  record.  OSHA  reopened 
the  record  for  30  days  to  allow  the 
public  an  opportunity  to  comment  on 
the  am«idments.  Most  of  the  comments 
the  agency  received  supported  the 
amendments.  Several  comments  in 
opposition  were  received.  In  this 
section,  OSHA  describes  the 
amendments  to  the  MC  standard  being 
made  by  this  final  rule,  explains  why  it 
concludes  the  amendments  are 
appropriate  in  light  of  the  entire 
rulemaking  record,  and  discusses  the 
comments  received  in  response  to  the 
reopening  of  the  record. 

Medical  Removal  Protection  Benefits 

In  this  final  rule,  OSHA  is  modifying 
the  medical  surveillance  provisions  in 
paragraph  (j)  of  the  MC  standard  to 
provide  for  limited  medical  removal 
protection  (MRP)  benefits. 

As  discussed  above,  paragraph  (j)(l) 
of  the  standard  requires  employers  to 
provide  medical  siuveillance  to 
employees  exposed  to  methylene 
chloride  (1)  at  or  above  the  action  level 
on  30  or  more  days  per  year  or  at  or 


above  the  8-hoiu-  TWA  PEL  or  STEL  on 
10  or  more  days  per  year;  (2)  at  or  above 
the  8-hour  TWA  PEL  or  STEL  for  any 
time  period  where  an  employee  who  has 
been  identified  by  a  physician  or  other 
licensed  health  care  professional  as 
being  at  risk  horn  cardiac  disease  or 
from  some  other  serious  MC-related 
health  condition  requests  inclusion  in 
the  medical  surveillance  program;  or  (3) 
diuing  an  emergency.  Such  surveillance 
includes  [paragraph  (j)(5)]  a 
comprehensive  medical  and  work 
history  that  emphasizes  neurological 
symptoms,  skin  conditions,  history  of 
hematologic  or  liver  disease,  signs  or 
symptoms  suggestive  of  heart  disease 
(angina,  coronary  artery  disease),  risk 
factors  for  cardiac  disease,  MC 
exposures,  and  work  practices  and 
personal  protective  equipment  used 
during  such  expostues.  Paragraph  (j)(9) 
requires  the  employer  to  ensure  that  the 
physician  or  other  licensed  health  care 
provider  (PLHCP)  who  conducts  the 
medical  examination  provides  a  written 
opinion  regarding  the  results  of  that 
examination. 

Originally,  paragraph  ()K9)(i)(A) 
required  that  written  opinion  to  include 
the  PLHCP's  opinion  as  to  "whether  the 
employee  has  any  detected  medical 
condition(s)  which  would  place  the 
employee's  health  at  increased  risk  of 
material  impairment  from  exposure  to 
MC."  That  paragraph  is  being  amended 
to  provide  that  the  PLHCP's  written 
opinion  must  include  "whether 
exposure  to  MC  may  contribute  to  or 
aggravate  the  employee's  existing 
cardiac,  hepatic,  neurological  (including 
stroke)  or  dermal  disease  or  whether  the 
employee  has  any  other  medical 
condition(s)  which  would  place  the 
employee's  health  at  increased  risk  of 
material  impairment  from  exposure  to 
MC."  If  the  PLHCP  recommends 
removal  because  exposure  to  MC  may 
contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neurological  (including  stroke)  or 
dermal  disease,  new  paragraph  (j)(ll) 
requires  the  employer  to  either  transfer 
the  employee  to  comparable  work  where 
MC  exposure  is  below  the  action  level 
or  remove  the  employee  from  MC 
exposure.  In  either  case,  the  employer 
must  provide  MRP  benefits  to  the 
employee  under  paragraph  (j)(12)  by 
maintaining,  for  up  to  six  months,  the 
employee's  earnings,  seniority,  and 
other  employment  rights  and  benefits  as 
though  the  employee  had  not  been 
removed  from  MC  exposure  or 
transferred  to  a  comparable  job. 

As  explained  in  the  notice,  MRP 
benefits  are  designed  to  improve 
employee  participation  in  medical 
surveillance  by  removing  a  potential 


economic  disincentive  to  such 
participation.  The  medical  siuveillance 
conducted  under  the  standard  can  result 
in  a  medical  opinion  that  continued  MC 
exposure  would  endanger  the  health  of 
a  particular  worker  and  a 
recommendation  that  the  worker  should 
be  removed  from  his  or  her  present  job 
or  have  his  or  her  work  activities 
otherwise  restricted.  The  possibility  of 
job  loss  or  transfer  can  lead  to  concern 
among  workers  that  participation  in 
medical  surveillance  could  endanger 
their  livelihoods.  For  this  reason,  OSHA 
has  generally  found  that  employees  will 
be  reluctant  voluntarily  to  cooperate  in 
medical  surveiUance  programs  if  they 
believe  they  could  suffer  a  loss  of 
income  as  a  result.  See,  e.g.,  SO  FR 
51120.  51154-56  (Dec.  13, 1985)  (cotton 
dust  standard):  43  FR  54442-54449 
(Nov.  21. 1978)  (lead  standard).  OSHA 
similarly  found,  when  it  issued  the  MC 
standard,  that  MRP  benefits  would 
increase  employee  participation  in 
medical  surveillance  by  removing  an 
economic  disincentive  to  such 
participation  (62  FR  1595,  January  10. 
1997). 

Although  OSHA  found  that  MRP   ~~> 
benefits  would  improve  employee 
participation  in  medical  surveillance, 
the  Agency  did  not  provide  for  such 
benefits  when  it  originally  issued  the 
MC  standard.  The  Agency  noted  that 
there  was  no  biolo^cal  marker  to 
indicate  whether  an  employee's 
continued  exposiue  to  MC  would 
unduly  endanger  the  employee's  health, 
nor  could  the  Agency  identify  any  other 
objective  criteria  that  co\ild  ba  used  to 
determine  when  an  employee's 
exposiire  to  MC  should  be  restricted  Cor 
medical  reasons.  Because  it  did  not 
believe  it  could  offer  substantive 
guidance  to  medical  professionals  as  to 
when  it  would  be  appropriate  to  remove 
an  employee  from  further  MC  e}q>08ure 
or  to  return  a  removed  employee  to  the 
workplace,  OSHA  decided  not  to 
require  employers  to  provide  MRP 
benefits.  62  FR  at  1595. 

The  motion  for  reconsideration 
suggested  that  a  provision  limiting  MRP 
benefits  to  situations  in  which  a  PLHCP 
recommends  removal  based  on  an 
opinion  that  continued  exposure  to  MC 
would  contribute  to  or  aggravate  an 
employee's  existing  cardiac,  hepatic, 
neurological,  or  dermal  disease  would 
provide  sufficient  guidance  to  PLHCPs 
because  the  specified  organs  are  the 
ones  knoMm  or  believed  to  be 
susceptible  to  the  noncarcinogmic 
effects  of  MC  exposure.  The  parties 
further  recommended  that  OSHA 
instruct  PLHCPs  to  presume  that  an 
employee's  medical  condition  is 
unlikely  to  require  medical  removal  if 
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the  employee  is  not  exposed  to  MC 
above  the  8-hour  TWA  PEL.  New 
paragraph  (j)(10)  includes  that 
presumption  and  requires  employers  to 
remove  such  an  employee  only  if  the 
PLHCP  cites  specific  medical  evidence 
in  support  of  a  removal 
recommendation. 

OSHA  beUeves  that  the  MRP  benefits 
provision  recommended  in  the  motion 
gives  adequate  guidance  to  the  PLHCPs 
who  are  called  upon  to  make 
recommendations  for  or  against  medical 
removal  imder  the  standard.  The 
provision  is  consistent  with  MRP 
provisions  in  earUer  standards  that  base 
medical  removal  decisions  on  the 
informed  judgment  of  the  health  care 
professionals  who  conduct  medical 
siuveillance  under  the  standards.  For 
example,  the  lead  standard  (29  CFR 
1910.1025],  in  addition  to  requiring 
medical  removal  based  on  high  blood 
lead  levels,  requires  medical  removal 
"on  each  occasion  that  a  final  medical 
determination  results  in  a  medical 
finding,  determination,  or  opinion  that 
the  employee  has  a  detected  medical 
condition  which  places  the  employee  at 
increased  risk  of  material  impairment  to 
health  from  exposure  to  lead."  The 
cadmium  standard  (29  CFR  1910.1047) 
requires  medical  removal  if  certain 
biological  triggers  are  met  orif  a  written 
medical  opinion  determines  that 
removal  is  justified  by  "evidence  of 
illness,  other  signs  or  symptoms  of 
cadmium-related  dysfunction  or 
disease,  or  any  other  reason  deemed 
medically  sufficient .  .  ."  The 
formaldehyde  standard  (29  CFR 
1910.1048)  provides  for  medical 
removal  if  there  is  a  medical  finding 
"that  significant  irritation  of  the  mucosa 
of  the  eyes  or  of  the  upper  airways, 
respiratory  sensitization,  dermal 
irritation,  or  dermal  sensitization  result 
from  workplace  formaldehyde  exposure 
and  recommends  restrictions  or 
removal." 

The  American  Association  of 
Occupational  Health  Nurses  (AAOHN) 
suggested  that  the  criteria  for  medical 
removal  are  insufficiently  specific  and 
will  be  difficult  for  health  care 
professionals  to  apply  (Ex.  3-12). 
AAOHN  states  that  medical  removal 
works  weU  when  it  is  based  on  specific 
biological  criteria,  such  as  blood  lead 
levels,  but  not  when  it  is  based  on  a 
health  care  professional's  opinion  that 
continued  exposure  to  a  contaminant 
will  endanger  a  worker's  health.  OSHA 
disagrees.  As  noted  above,  the  lead, 
cadmium,  and  formaldehyde  standards 
provide  for  medical  removal  based  on  a 
health  care  professional's  opinion  that 
an  employee's  existing  medical 
condition  will  be  aggravated  by 


continued  exposiu«  to  the  chemical. 
OSHA's  experience  under  these 
standards  has  shown  that  the  health  . 
care  professionals  who  provide  medical 
siuveillance  have  received  sufficient 
guidance  from  those  standards  as  to 
when  medical  removal  is  appropriate, 
even  when  removal  is  required  by 
medical  conditions  other  than 
numerical  biological  triggers.  OSHA 
thus  has  confidence  that  the  MRP 
benefits  provision  in  the  MC  standard, 
which  similarly  relies  on  the  informed 
judgment  of  health  care  professionals, 
will  give  sufficient  guidance  to  the 
PLHCPs  who  will  be  called  upon  to 
make  medical  removal  decisions  imder 
the  standard. 

Organization  Resources  Counselors, 
Inc.  (ORC)  criticized  the  MRP  benefits 
provision  on  the  basis  that  OSHA  had 
not  estimated  the  extent  to  which  MRP 
benefits  will  increase  worker 
participation  in  medical  surveillance  or 
what  incremental  benefits  might  result 
(Ex.  3-13).  Although  OSHA  cannot 
quantify  precisely  the  extent  to  which 
MRP  benefits  will  increase  participation 
in  medical  surveillance,  it  has  been 
OSHA's  experience  that  substantial 
niunbers  of  workers  will  be  discouraged 
fiom  participating  in  medical 
surveillance  if  there  is  a  financial 
disincentive  to  such  participation.  For 
example,  in  Phelps  Dodge  Corp..  11 
O.S.H.  Cas.  (BNA)  1441  (Rev.  Comm'n 
1983),  it  was  reported  that  42%  of 
employees  failed  to  undergo  medical 
examinations  when  they  were  required 
to  take  the  examinations  on  their 
personal  time  and  provide  their  ovm 
transportation  to  and  from  the  hospital. 
Moreover,  the  workers  who  most  need 
medical  surveillance  are  those  in  poor 
or  marginal  health,  and  such  workers 
are  likely  to  be  particularly  concerned 
that  a  medical  examination  may  result 
in  a  recommendation  that  they  be 
removed  from  their  current  job.  Because 
MRP  benefits  will  remove  a  significant 
financial  disincentive  to  employees 
participating  in  medical  surveiUance, 
OSHA  expects  this  final  rule  to  result  in 
a  significant  increase  in  the  number  of 
workers  who  cooperate  with  the 
medical  surveillance  provided  under 
the  MC  standard. 

Paragraph  (j)(10)  requires  the  PLHCP 
to  presiune  that  MC  exposiue  below  the 
8-hour  TWA  PEL  is  not  likely  to 
aggravate  an  existing  disease  of  the 
heart,  liver,  central  nervous  system,  or 
skin.  Under  this  paragraph,  a  PLHCP 
may  still  recommend  removal  of  an 
employee  who  is  exposed  below  the  8- 
hour  "TWA  PEL  but  miist  cite  specific 
medical  evidence  to  support  the 
recommendation.  Absent  such  evidence, 
the  employer  need  not  remove  the 


employee.  The  rulemaking  record 
contains  no  evidence  that  exposures 
below  the  8-hour  TWA  PEL  will 
generally  aggravate  existing  cardiac, 
hepatic,  neurological,  and  skin  diseases, 
and  OSHA  therefore  believes  it  is 
appropriate  to  require  the  PLHCP  to 
specifically  justify  a  recommendation 
that  an  employee  exposed  below  the  8- 
hour  TWA  PEL  be  medically  removed. 
No  comments  were  received  concerning 
thisprovision. 

Wnen  a  PLHCP  recommends  medical 
removal  within  the  terms  of  the 
standard,  paragraph  (j)(ll)  requires  the 
employer  either  to  transfer  the  employee 
to  comparable  work  where  MC 
exposures  are  below  the  action  level  or 
to  remove  the  employee  from  MC 
exposiue.  For  each  employee  thus 
transferred  or  removed,  the  employer 
must  maintain  the  employee's  earnings, 
seniority,  and  other  employment  rights 
and  benefits  for  up  to  six  months.  The 
employer  may  cease  paying  MRP 
benefits  before  the  end  of  the  six-month 
period  upon  receipt  of  a  medical 
determination  that  the  employee's 
exposiue  to  MC  will  no  longer  aggravate 
any  existing  cardiac,  hepatic, 
neurological,  or  dermal  disease,  or  upon 
receipt  of  a  medical  determination 
concluding  that  the  employee  can  never 
return  to  MC  exposure  above  the  action 
level. 

The  final  rule  also  adopts  provisions 
similar  to  those  OSHA  has  included  in 
previous  standards  that  provide  for  MRP 
benefits.  These  provisions  (1)  allow  an 
employer  to  condition  an  employee's 
receipt  of  MRP  benefits  on  p>articipation 
in  follow-up  medical  surveillance 
[paragraph  (j)(12)(ii)]-,  (2)  provide  for  a 
reduction  in  MRP  benefits  to  offset  any 
workers'  compensation  indemnity 
payments  the  employee  receives  for  the 
same  |>eriod  of  time  [paragraph 
(j)(12)(iii}]:  (3)  provide  an  offset  of  MRP 
benefits  against  compensation  from  a 
pubUcly  or  employer-funded 
compensation  program  or  income  the 
employee  receives  from  other 
employment  that  is  made  possible  by 
virtue  of  the  employee's  removal 
[paragraph  (j)(12)(iv)];  and  (4)  require 
the  employer  to  pay  MRP  benefits  if  it 
voluntarily  removes  or  restricts  an 
employee  due  to  the  effiscts  of  MC 
exposure  on  the  employee's  medical 
condition  [paragraph  (j)(13)]. 

The  Soutnem  Company  (Ex.  3-14) 
contended  that  OSHA  lacks  the 
statutory  authority  to  provide  for  MRP 
benefits  and  that  employee  wages 
should  be  left  to  the  collective 
bargaining  process.  However,  the  Court 
of  Ap{>eals  for  the  D.C  Circuit  has 
upheld  OSHA's  statutory  authority  to 
require  employers  to  provide  MRP 
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benefits.  United  Steelworkers  v. 
Marshall,  647  F.2d  1189, 1230  (D.C.  Cir. 
1980),  cert,  denied,  453  U.S.  913  (1981). 
The  Court  observed  that  safety  issues 
have  traditionally  been  a  subject  for 
collective  bargaining  but  that  Congress, 
by  giving  OSHA  authority  to  regulate 
occupational  safety  and  health, 
expected  OSHA  regulations  to  override 
collective  bargaining  agreements  to  the 
extent  necessary  to  provide  safe  and 
healthful  workplaces.  United 
Steelworkers,  647  F.2d  at  1236.  MRP 
benefits  promote  worker  health  by 
encouraging  employees  to  participate  in 
medical  siuveillance  and  thereby 
become  aware  of  whether  they  have 
health  problems  that  could  be 
aggravated  by  MC  exposure.  OSHA 
concludes  it  has  the  requisite  statutory 
authority  to  provide  for  MRP  benefits  in 
the  methylene  chloride  standard. 

The  American  Association  of 
Occupational  Health  Nurses  (AAOHN) 
stated  that  it  generally  supports  removal 
of  employees  who  are  experiencing 
adverse  health  effects  as  a  result  of 
workplace  exposure  to  a  hazardous 
material.  Ex.  3-12.  However,  AAOHN 
recommended  that,  rather  than  adopt 
the  MRP  provisions,  OSHA  should 
strengthen  the  requirements  for 
engineering  controls,  work  practices, 
and  medical  siureillance.  AAOHN  also 
suggested  that  the  medical  removal 
provisions  are  discriminatory  and 
expressed  the  belief  that  the  Americans 
with  Disabihties  Act  (ADA)  and  state 
workers'  compensation  statutes  provide 
adequate  remedies  for  individuals  with 
serious  diseases  that  are  aggravated  by 
occupational  exposure. 

OSHA  does  not  agree  with  AAOHN 
that  strengthening  other  provisions  of 
the  standard  is  a  viable  substitute  for 
MRP  benefits.  OSHA  set  the  8-hovu- 
TWA  PEL  at  the  lowest  level  for  which 
it  could  dociunent  feasibility  across  the 
affected  appUcation  groups. 
Accordingly,  OSHA  cannot  require 
employers  generally  to  achieve  lower 
limits  through  engineering  controls  and 
work  practices.  OSHA  notes,  however, 
that  the  inclusion  of  MRP  benefits  imder 
the  standard  provides  an  incentive  for 
employers  to  reduce  MC  exposures, 
where  feasible,  to  levels  below  those 
required  by  the  standard  to  minimize 
the  possibility  that  MC  exposure  will 
contribute  to  or  aggravate  an  employee's 
existing  cardiac,  central  nervous  system, 
hepatic,  or  skin  disease  and  thereby 
require  medical  removal.  The 
requirement  for  MRP  benefits  will 
therefore  encourage  employers  to 
minimize  MC  exposiues  to  the  extent  it 
is  feasible  to  do  so.  Furthermore, 
medical  removal  under  the  final  nde  is 
limited  to  those  employees  who  are 


particularly  vulnerable  to  MC  exposure 
because  they  have  existing  heart,  central 
nervous  system,  Uver,  or  skin  diseases 
that  could  be  aggravated  by  continued 
MC  exposure.  OSHA  beheves  that,  for 
these  especially  susceptible  employees, 
removal  fit)m  MC  exposure  that  could 
aggravate  their  diseases  is  a  necessary 
means  of  protection. 

OSHA  also  disagrees  writh  AAOHN's 
contention  that  the  Americans  with 
Disabilities  Act  provides  adequate 
remedies  for  individuals  with  diseases 
that  would  be  aggravated  by 
occupational  exposure  to  MC.  The  ADA 
requires  employers  to  make  reasonable 
accommodations  to  an  employee  with  a 
"disability,"  which  is  a  physical  or 
mental  impairment  that  substantially 
limits  one  of  more  of  the  employee's 
"major  life  activities"  (29  CFR 
1630.2(g)].  Those  major  life  activities 
include  functions  such  as  caring  for 
oneself,  performing  manual  tasks, 
walking,  seeing,  hearing,  speaking, 
breathing,  learning,  and  working  (29 
CFR  1630.2(i)].  The  cardiac, 
neurological,  hepatic,  and  dermal 
diseases  which,  if  aggravated  by  MC 
exposure  may  qualify  an  employee  for 
MRP  benefits,  are  not  necessarily 
diseases  that  limit  major  life  activities  as 
defined  in  the  ADA.  Therefore, 
employees  who  qualify  for  MRP  benefits 
imder  this  final  rule  may  not  be 
protected  by  the  ADA. 

Moreover,  even  if  a  worker  who  is 
entitled  to  MRP  benefits  under  this  final 
rule  would  also  qualify  for  ADA 
protection,  the  ADA  does  not 
necessarily  protect  that  worker  against 
immediate  loss  of  income.  The  ADA 
requires  an  employer  to  mtike 
reasonable  accommodations  for  a 
worker  whose  current  job  presents  an 
unreasonable  risk  to  the  employee's 
health.  However,  if  no  reasonable 
accommodation  is  possible,  the 
employer  is  free  to  discharge  that 
employee  (See  Appendix  to  29  CFR  Part 
1630).  Therefore,  the  ADA  does  not 
provide  the  same  level  of  assurance  as 
MRP  benefits  that  participation  in 
medical  siuveillance  will  not  lead  to  an 
immediate  loss  of  the  worker's  income. 

Two  commenters  in  addition  to 
AAOHN  (National  Air  Transportation 
Association,  Ex.  3-9;  KAL-AERO,  Ex 
3-11)  suggested  that  MRP  benefits  are 
not  needed  because  they  would 
duplicate  workers'  compensation 
benefits.  However,  MRP  benefits  and 
workers'  compensation  serve 
fundamentally  different  purposes  and, 
in  many  instances,  are  not  duplicative. 
Unlike  MRP  benefits,  workers' 
compensation  payments  are  not  a 
preventive  measure  available  to  an 
employee  who  must  be  removed  from 


his  or  her  current  job  to  keep  an  existing 
condition  bom  becoming  aggravated. 
Workers'  compensation  benefits  are 
available  only  when  an  employee  has 
already  contracted  a  work-related  injury 
or  illness  that  involves  time  lost  frt>m 
work  and/or  medical  treatment  and  has 
been  awarded  compensation  after 
submitting  a  claim. 

The  underlying  diseases  that  can  be 
aggravated  by  continued  MC  exposure 
and  result  in  MRP  benefits  under  this 
final  rule  are  not  necessarily  work- 
related,  and  therefore  might  not  qualify 
an  employee  for  workers'  compensation. 
For  example,  an  employee  with  a 
cardiovascular  disease  that  is  wholly 
unrelated  to  his  or  her  airrent 
employment  could  not  collect  workers' 
compensation  benefits  for  that  disease 
even  though  MC  exposure  associated 
with  the  current  job  might  aggravate  that 
worker's  disease.  Although  that 
employee  would  not  be  eligible  for 
worker's  compensation,  he  or  she  would 
qualify  for  MRP  benefits  if  there  is  a 
medical  determination  that  the 
employee's  cardiovascular  disease 
would  be  aggravated  by  continued  MC 
ejmosure. 

Some  diseases  that  qualify  woricers  for 
MRP  benefits  might  be  work-related, 
thereby  making  the  employees  eligible 
for  workers'  compensation  benefits  as 
well.  However,  the  possibility  that,  in 
some  cases,  an  employee  is  eligible  for 
both  MRP  benefits  and  workers' 
compensation  does  not  negate  the  need 
for  MRP  benefits  to  encourage 
employees  to  participate  in  medical 
surveillance.  The  Court  of  Appeals  for 
the  D.C.  Circuit  has  held  that  MRP 
benefits  may  still  be  needed  even 
though  they  may  overlap  with  workers' 
compensation  payments.  UAWv. 
Pendergyass.  878  F.2d  389,  400  (D.C. 
Cir.  1989).  Moreover,  new  paragraph 
(j)(12)(iii)  of  the  standard  provides  that, 
in  cases  where  both  MRP  and  workers' 
compensation  benefits  are  payable,  the 
MRP  benefits  can  be  reduced  by  the 
amoimt  the  employee  receives  for  lost 
wages  from  workers'  compensation. 
Therefore,  the  standard  ensures  that 
employees  are  not  deterred  by  a 
potential  loss  of  income  from 
cooperating  with  medical  surveillance 
while  also  ensuring  that  employers  need 
not  provide  an  employee  with  MRP 
benefits  and  workers'  compensation 
payments  that  total  more  than  an 
employee's  current  earnings. 

New  paragraph  (j)(14)(i)  permits  the 
employer  to  select  the  initial  physician 
or  other  licensed  health  care 
professional  who  will  conduct  the 
required  medical  surveillance  and 
recommend  whether  an  employee  must 
be  removed  for  medical  reasons.  Where 
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the  employer  does  so,  new  paragraph 
(i)(14)(ii)  allows  employees  the  option  of 
having  the  recommendation  of  the 
employer-selected  PLHCP  reviewed  by  a 
licensed  health  care  professional  of  the 
employee's  choice.  If  the  two  health 
care  professionals  disagree,  paragraph 
(i)(14)(iii)  provides  that  the  employer 
and  employee  shall  instruct  them  to 
resolve  their  disagreement.  If  they  are 
unable  to  do  so,  under  paragraph 
(j)(14)(iv)  they  must  jointly  designate  a 
third  PLHCP,  who  must  be  a  specialist 
in  the  field  at  issue  and  whose  written 
opinion,  imder  paragraph  (j)(14)(v),  is 
the  definitive  medical  determination 
imder  the  standard.  OSHA  believes  that 
the  option  for  sudi  multi-step  review  is 
a  necessary  part  of  any  MRP  benefits 
provision  because  it  strengthens  the 
basis  for  medical  removal 
determinations  and  increases  employee 
and  employer  confidence  in  those 
determinations.  OSHA  has  provided  for 
similar  multi-step  review  in  all  previous 
standards  that  included  provisions  for 
MRP  benefits. 

The  Southern  Company  (Ex  3-14) 
contends  that  multi-step  review  is 
"imwarranted  and  unnecessary"  and 
would  interfere  with  state  workers' 
compensation  laws  that  dictate 
employee  choice  of  physician  or  that 
tell  employers  how  occupational 
illnesses  must  be  diagnosed  and  treated. 
As  explained  above,  however,  the 
diseases  that  can  result  in  medical 
removal  are  not  necessarily  work-related 
illnesses  that  qualify  for  woiieers' 
compensation.  Moreover,  similar  multi- 
step  review  provisions  have  been  in 
effect  since  ^e  lead  standard  was  issued 
in  1978,  and  OSHA  is  not  aware  of  any 
conflicts  or  inconsistencies  between 
such  provisions  and  state  laws. 

OSHA  is  adopting,  in  paragraph 
(j)(ll)(i)(B),  a  provision  that  is  designed 
to  avoid  an  undue  burden  that  could 
result  if  a  small  business  would  need  to 
provide  MRP  benefits  to  more  than  one 
employee  at  the  same  time.  Under 
paragraph  (j)(ll)(i)(B),  if  one  or  more 
employees  are  already  receiving  MRP 
benefits  and  the  employer  receives  a 
recommendation  for  medical  removal  of 
an  additional  employee,  and  if 
comparable  work  that  does  not  involve 
exposure  to  MC  at  or  above  the  action 
level  is  not  available  for  that  additional 
employee,  the  employer  need  not 
remove  the  additional  employee  if  the 
employer  can  demonstrate  that  removal 
and  the  costs  of  MRP  benefits  to  that 
employee,  considering  feasibility  in 
relation  to  the  size  of  the  employer's 
business  and  the  other  requirements  of 
this  standard,  make  further  reliance  on 
MRP  an  inappropriate  remedy. 
Although  new  paragraph  (j){ll)(i)(B)  is 


designed  to  benefit  small  businesses,  it 
is  not  explidtly  limited  to  businesses  of 
a  certain  size  because  no  single  size 
cutoff  would  be  appropriate  for  all  of 
the  employera  who  might  experience 
feasibiUty  constraints  as  a  result  of 
providing  MRP  benefits  to  multiple 
employees  at  the  same  time.  However, 
because  feasibility  in  relation  to  the  size 
of  the  business  is  taken  into  account  in 
determining  whether  an  employer  may 
retain  an  employee  in  his  or  her  present 
job  under  paragraph  (j)(ll)(i)(B),  the 
appUcation  of  that  provision  will 
effectively  be  limited  to  relatively  small 
businesses. 

In  a  case  governed  by  (>aragraph 
(j)(ll)(i)(B),  the  employer  may  retain  the 
additional  employee  in  the  existing  job 
until  transfer  or  removal  becomes 
appropriate,  provided:  (i)  the  employer 
or  the  PLHCP  informs  the  additional 
employee  of  the  risk  to  the  employee's 
health  from  continued  MC  exposure; 
and  (ii)  the  employer  ensiu«s  that  the 
employee  receives  medical  surveillance, 
including  a  physical  examination,  at 
least  every  60  days.  OSHA  believes  that, 
in  the  limited  circumstances  specified 
in  this  provision,  it  is  appropriate  to 
allow  an  employer  to  retain  an 
employee  in  his  or  her  present  job,  even 
when  die  PLHCP  has  recommended 
removal,  provided  the  employer  ensiues 
that  the  employee  receives  the  more 
fi^uent  medical  surveillance  specified 
in  the  provision  and  is  fully  aware  of 
the  health  risk.  Frequent  medical 
surveillance  and  full  information  will 
enable  the  employer  and  employee  to 
take  steps  to  minimize  the  risk  under 
existing  workplace  conditions  by,  for 
example,  implementing  those  controls 
that  are  in  place  and  strictly  following 
work  practices  that  are  designed  to 
minimize  the  employee's  MC  exposure. 

llie  American  Association  of 
Occupational  Health  Nurses  (Ex.  3-12) 
suggests  that  this  provision  is 
discriminatory  and  could  expose 
companies  to  litigation  under  the 
Americans  with  DisabiUties  Act  (ADA). 
The  AAOHN  did  not  explain  in  what 
way  this  provision  would  violate  the 
ADA,  and  OSHA  does  not  believe  it 
would.  As  discussed  above,  the  workers 
who  qualify  for  MRP  benefits  under  this 
final  rule  are  not  necessarily  "disabled" 
within  the  meaning  of  the  ADA  and,  to 
the  extent  they  are,  MRP  benefits 
provide  protection  to  workers  that  may 
not  be  available  imder  the  ADA. 
Moreover,  OSHA  does  not  agree  with 
AAOHN  that  allowing  an  employer  to 
retain  an  employee  who  is  eligible  for 
medical  removal  in  his  or  her  current 
job  while  one  or  more  other  employees 
are  on  medical  removal  is  acciuately 
characterized  as  "discrimination."  All 


employees  receive  protection  firom  the 
new  MRP  benefits  provisions  beyond 
that  afforded  by  the  current  rule.  The 
employee  who  is  retained  in  his  or  her 
present  job  under  paragraph  (j)(ll)(i)(B) 
will  receive  additional  protection 
through  enhanced  medical  surveillance. 
Paragraph  (j)(ll)(i)(B)  also  requires  that 
the  employee  be  informed  of  the  risk  to 
his  or  her  health  from  continued  MC 
exposure,  thereby  enabling  the 
employer  and  employee  to  take  steps 
necessary  to  minimize  that  risk  under 
existing  workplace  conditions  by,  for 
example,  implementing  those  controls 
that  are  in  place  and  strictly  following 
work  practices  designed  to  minimize  the 
emplojree's  MC  exposure. 

Several  commenters  (Imperial 
Adhesives,^  Ex.  3-3;  Tupelo  Foam  Sales, 
Inc.,  Ex.  3-6;  Diversified  Brands,  Ex.  3- 
7)  urged  OSHA  to  narrow  the  MRP 
provisions  to  the  greatest  extent  possible 
to  reduce  their  economic  impact.  These 
commentera  did  not,  however,  offer 
specific  suggestions  as  to  how  the 
economic  impact  of  the  provisions 
could  be  narrowed.  As  discussed  below 
in  the  final  economic  aiutlysis,  OSHA 
concludes  that  addition  of  the 
provisions  for  MRP  benefits  to  the  MC 
standard  %vill  have  a  minimal  economic 
impact  on  businesses  of  all  sizes. 
Moreover,  paragraph  (j)(ll)(i)(B)  permits 
an  employer  to  retain  an  employee  who 
would  otherwise  need  to  be  removed  in 
his  or  her  present  job  if  the  employer 
can  demonstrate  that  the  cost  of  medical 
removal  would  impose  an  imdue 
economic  hardship  on  the  business. 
OSHA  therefore  believes  that  the  final 
rule  already  reduces  the  economic 
impact  of  MRP  benefits  to  the  extent 
possible  while  still  maintaining  the 
protection  those  benefits  afford  to 
workers. 

m.  Extensions  of  Startup  DaAes. 

The  motion  for  reconsideration 
requested  that  the  standard's  current 
final  engineering  control  startup  date  of 
April  10,  2000,  which  was  limited  in  the 
final  standard  to  employers  with  fewer 
than  20  employees,  also  apply  to 
employera  in  the  specified  application 
groups  who  have  20-49  employees  and 
to  foam  fabricaton  who  have  20-149 
employees.  (When  the  original  standard 
established  different  startup  dates  based 
on  an  employer's  niunber  of  employees, 
OSHA  intended  for  the  number  of 
employees  to  refer  to  the  total  number 
of  workers  employed  by  the  paiticiUar 
employer,  not  the  number  who  work  at 
a  particular  fecility  or  the  number  that 
use  methylene  chloride  in  their  vroik. 
The  parties  to  the  motion  for 
reconsideration  explained  in  their 
motion  that  they  also  intended  this 
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definition  when  they  referred  to  an 
employer's  number  of  employees).  The 
parties  contended  that  employers  in 
these  application  groups  and  size 
categories,  similarly  to  those  with  fewer 
than  20  employees,  have  limited 
resources  with  which  to  develop  and 
implement  engineering  controls  and 
will  be  able  to  use  those  resources  more 
efficiently  if  given  additional  time  to 
develop  and  install  effective  controls 
and  to  take  advantage  of  the  compliance 
assistance  that  OSHA  offers.  The  motion 
requested  shorter  extensions  of  the 
engineering  control  dates  for  larger 
employers  in  these  application  groups. 

Ilie  parties  further  requested  that 
respirator  use  to  achieve  the  8-hour 
TWA  PEL  not  be  required  before  the 
engineering  control  stEutup  dates  for 
those  employers  covered  by  the  motion. 
They  contended  that  workers  would  be 
better  protected  if  these  employers  can 
concentrate  their  limited  resources  on 
implementing  effective  engineering 
controls  rather  than  diverting  some  of 
those  resources  to  interim  and 
expensive  respiratory  protection  (i.e., 
supplied-air  respirators)  that  would  no 
longer  be  needed  a  short  time  later,  once 
full  compliance  with  the  8-hour  TWA 
PEL  and  STEL  is  achieved  by 
engineering  controls. 

m  the  notice  of  the  motion  for 
reconsideration,  OSHA  stated  that  it 
believed  the  extensions  of  the  startup 
dates  the  parties  had  requested  were 
justified.  The  Agency  noted  that 
engineering  controls,  such  as  local 
exhaust  ventilation,  must  be  properly 
designed  and  installed  if  they  are  to 
work  properly  and  provide  effective 
protection.  OSHA  believed  that,  for  the 
relatively  small  employers  who  would 
be  receiving  extensions  of  the  startup 
dates,  additional  time  to  implement 
engineering  controls  would  enable  them 
to  take  advantage  of  compliance 
assistance  that  OSHA  offers  and  avoid 
the  imcertainty  and  expense  that  would 
result  if  each  employer  attempted  to 
design  and  implement  controls  on  its 
own.  OSHA  further  believed  that  it  was 
appropriate  to  extend  the  startup  dates 
for  respirator  use  to  achieve  the  8-hour 
TWA  PEL  to  enable  the  employers 
receiving  that  extension  to  concentrate 
their  resources  on  developing  and 
implementing  engineering  controls  to 
reduce  airborne  concentrations  of  MC. 
Based  on  the  comments  received  and 
the  entire  rulemaking  record,  OSHA  is 
now  adopting  the  requested  extensions 
in  paragraph  (n)  of  the  final  rule. 

Most  commenters  supported  the 
extensions.  The  National  Air 
Transportation  Association  (Ex.  3-9) 
and  KAL-AERO  (Ex.  3-11)  stated  that 
use  of  MC-based  paint  strippers  in 


general  aviation  aircraft  stripping  had 
already  declined  substantially,  and  that 
the  extended  startup  dates  for  that 
activity  would  encourage  the  complete 
elimination  of  MC-based  paint  strippers 
by  the  year  2000.  The  Polyurethane 
Foam  Association  (Ex.  3-10)  supported 
the  extensions  for  foam  manufacturers 
and  foam  fabricators,  noting  in 
particular  that  extending  the  startup 
date  for  respirator  tise  to  meet  the  8- 
hour  TWA  PEL  would  permit  these 
industries  to  focus  their  resources  on 
developing  engineering  controls. 

The  National  Marine  Manufacturers 
Association  (Ex.  3-8)  urged  OSHA  to 
adopt  the  extensions  for  boat  building. 
The  Association  stated  that  boat 
builders  now  use  adhesives  that  contain 
MC  and  that  additional  comphance  time 
is  needed  to  enable  them  to  determine 
whether  it  would  be  safer  to  substitute 
MC-free  adhesives,  which  may  be 
flammable,  or  to  continue  to  use 
products  that  contain  MC  and  install 
engineering  controls  to  reduce  MC 
exposures.  Individual  companies 
supporting  the  extensions  for  either 
their  own  operations  or  those  of  their 
customers  included  Benco  Sales,  Inc. 
(Ex;  3-1),  Imperial  Adhesives  (Ex.  3-3), 
Mid  South  Adhesives,  Inc.  (Ex.  3-4), 
Tupelo  Foam  Sales,  Inc.  (Ex.  3-6),  and 
Diversified  Brands  (Ex.  3-7). 

Organization  Resources  Counselors 
(ORC)  was  the  only  commenter 
opposing  the  extensions  (Ex.  3-13).  ORC 
objected  to  the  deferral  of  the 
requirement  that  the  employers  covered 
by  the  amendments  use  respiratory 
protection  to  achieve  the  8-hoiu'  TWA 
PEL  until  the  date  that  those  employers 
are  required  to  achieve  the  PEL  through 
engineering  controls.  ORC  notes  that 
MC  is  a  carcinogen  and  that  OSHA  has, 
in  its  earlier  standards  for  carcinogens, 
consistently  required  employers  to  use 
respirators  to  protect  employees  while 
engineering  controls  are  being 
implemented. 

OSHA  agrees  that  interim  respirator 
use  while  engineering  controls  are  being 
implemented  is  desirable,  and  the 
Agency  acknowledged  in  the  notice  that 
it  has  required  interim  respirator  use  in 
its  past  air  contaminant  standards. 
However,  in  all  of  those  earlier 
standards,  air-purifying  respirators  were 
available  that  would  protect  against  the 
contaminant  being  regulated.  For 
methylene  chloride,  air-purifying 
respirators  do  not  provide  effective 
protection  because  MC  quickly 
penetrates  all  currently  available 
organic  vapor  cartridges.  For  that 
reason,  the  MC  standard  requires  that, 
when  respirators  are  needed, 
atmosphere-supplying  respirators  must 
be  provided  and  used. 


Atmosphere-supplying  respirators  are 
a  relatively  expensive  type  of 
respiratory  equipment,  requiring  the 
employer  not  only  to  purchase  the 
respirators  themselves  but  also  to  install 
an  air  compressor  and  associated 
ductwork  or  rent  cylinders  containing 
breathing  air.  In  the  case  of  methylene 
chloride,  the  situation  is  complicated  by 
the  predominance  of  relatively  small 
companies  among  the  employers  whose 
employees  are  currently  exposed  above 
the  8-hour  TWA  PEL.  For  those  small 
employers,  the  relatively  high  cost 
associated  with  atmosphere-supplying 
respirators  would  divert  or  exhaust 
resources  that  can  be  better  spent  on 
developing  and  installing  engineering 
controls  that  will  permanently  and 
reliably  reduce  exposures  below  the  8- 
hour  TWA  PEL  and  STEL.  OSHA 
continues  to  believe  that  worker 
protection  is  best  served  by  early 
installation  of  effective  engineering 
controls  and  that  the  smaller  employers 
who  are  being  granted  extensions  of 
startup  dates  by  this  final  rule  should 
therefore  be  allowed  to  use  their  limited 
resources  for  engineering  controls 
instead  of  interim,  short-term  use  of 
atmosphere-supplying  respirators. 

Moreover,  as  explained  in  the  notice, 
employees  will  still  receive  substantial 
interim  protection  against  MC  exposiire 
under  these  amended  startup  dates.  The 
STEL  will  go  into  effect  as  scheduled, 
and  employers  will  be  required  to 
ensure  that  some  combination  of 
engineering  controls,  work  practice 
controls,  and  respiratory  protection 
reduce  exposiues  below  that  level. 
Workers  will  therefore  be  protected 
against  acute  health  effects  associated  ° 
with  high  short-term  exposiue  to  MC. 
Moreover,  reduction  of  short-term 
exposures  to  below  the  STEL  will,  in 
most  cases,  reduce  8-hour  time- 
weighted  average  exposures  and  will 
thereby  provide  workers  with  some 
interim  protection  against  the  chronic 
effects  of  MC  exposure.  If  no  15-minute 
exposures  exceed  125  ppm,  the  8-hour 
TWA  must  by  definition  be  below  125 
ppm.  In  practice,  in  order  to  control 
variable  processes  such  that  no 
excursions  above  the  STEL  occur,  the 
average  8-hour  concentration  may  need 
to  be  maintained  substantially  below 
125  ppm. 

This  final  rule  also  does  not  delay 
compliance  with  the  requirement  that 
employers  implement  feasible  work 
practices  to  reduce  MC  exposures.  Such 
controls  can  achieve  significant 
reductions  in  MC  exposures  in  many 
workplaces  at  low  cost.  Early 
implementation  of  work  practice 
controls  will  also  enable  employers  to 
evaluate  the  extent  to  which  exposures 
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can  be  reduced  by  such  controls  and 
will  enable  them  to  better  determine  the 
nature  and  extent  of  the  engineering 
controls  they  will  need  to  achieve  the  8- 
hour  TWA  PEL  and  STEL.  OSHA  has 
developed  Fact  Sheets  identifying 
feasible  work  practice  controls  for 
several  of  the  application  groups  that 
are  receiving  extensions  of  the  startup 
dates  in  this  final  rule,  and  many  of 
those  work  practices  would  be  feasible 
and  useful  for  workplaces  in  other 
application  groups  as  well.  Those  work 
practices  were  listed  in  the  earlier 
Federal  Register  notice,  63  FR  at  24507- 
08,  and  are  available  in  a  small  entity 
compliance  guide,  which  can  be 
obtained  at  OSHA's  web  site,  http:// 
www.osha.gov.  Fiuthermore,  the 
remaining  protections  of  the  standard 
(regulated  areas,  protective  work 
clothing  and  equipment,  hygiene 
facilities,  hazard  communication, 
employee  information  and  training,  and 
recordkeeping)  are  already  in  effect  for 
all  eniployers. 

ORC  (Ex.  3-13)  contends  that  the  final 
rule  does  not  afford  employees 
sufficient  interim  protection  because  it 
interprets  the  rule  to  excuse  employers 
from  all  use  of  atmosphere-supplying 
respirators.  However,  these  amendments 
do  not  alter  the  requirement  that 
employers  achieve  the  STEL  and,  if 
necessary,  use  atmosphere-supplying 
respirators  to  do  so.  This  final  rule  only 
extends  the  startup  date  for  using 
engineering  controls  and  respirators  to 
achieve  the  8-hour  TWA  PEL.  Because 
the  STEL  will  be  in  effect  as  originally 
scheduled,  all  employers,  including 
those  receiving  extensions  of  startup 
dates  to  achieve  the  8-hoiu'  TWA  PEL  in 
this  final  rule,  already  need  to  ensiue 
that  employee  exposures  do  not  exceed 
the  STEL  through  some  combination  of 
engineering  controls,  work  practices, 
and  atmosphere-supplying  respirators. 

ORC  also  questions  whether 
employers  will  know  when  exposures 
exceed  the  STEL  because  the  odor 
threshold  of  MC  is  well  above  the  STEL 
of  125  ppm.  OSHA  notes  that  employers 
may  not  rely  on  the  odor  of  MC  to 
determine  whether  the  STEL  is 
exceeded  but  must,  under  paragraph  (d) 
of  the  standard,  conduct  exposure 
monitoring  that  accurately  characterizes 
the  short-term  concentrations  to  which 
their  employees  are  exposed.  Paragraph 
(d)  requires  the  employer  to  take  "one 
or  more  personal  breathing  zone  air 
samples  which  indicate  the  highest 
likely  15-minute  exposures  during  such 
operations  for  at  least  one  employee  in 
each  job  classification  in  the  work  area 
diuing  every  work  shift,  and  the 
employee  sampled  [must  be  the 
employee]  expected  to  have  the  highest 


MC  exposure  [within  the  job 
classification]." 

OSHA  is  concerned,  however,  that 
employers  who  are  required  only  to 
comply  with  the  STEL  and  not  with  the 
8-hour  TWA  PEL  during  the  interim 
period  created  by  these  amendments 
may  not  have  adequate  information  to 
determine  whether  they  are  in  fact  in 
compliance  with  the  STEL  requirement. 
Under  the  ciurent  standard,  if  initial 
measurements  for  all  job  classifications 
(representing  the  employee  in  each  job 
classification  with  the  highest  short- 
term  exposure)  are  below  the  STEL,  no 
additional  (periodic)  STEL  monitoring 
is  required.  In  the  imusual  interim 
period  created  by  these  amendments, 
during  which  time  controls  may  not 
have  been  implemented  to  ensure  that 
TWA  exposures  are  below  the  PEL,  a 
single  STEL  measurement  may  be 
inadequate  to  ensure  that  employees  are 
receiving  adequate  interim  protection. 
To  asstue  that  STEL  monitoring  is 
conducted  with  sufficient  fi^quency  to 
characterize  employees'  short  term 
exposures  until  compliance  with  the  8- 
hour  TWA  PEL  is  achieved,  OSHA  is 
amending  Table  1  in  the  MC  standard  to 
require  each  employer  who  is  receiving 
an  extended  startup  date  in  this  final 
rule  to  conduct  quarterly  STEL 
monitoring,  during  the  period  covered 
by  that  extension,  when  its  8-hour  TWA 
exposures  are  above  the  PEL.  Those 
employers  must  already  conduct 
quarterly  STEL  monitoring  if  their 
initial  measurements  show  exposures 
above  the  STEL.  The  amendment  to 
Table  1  thus  extends  the  requirement  for 
quarterly  monitoring  to  those  employers 
whose  initial  measurements  are  below 
the  STEL. 

The  purpose  of  this  additional  STEL 
monitoring  is  to  provide  ongoing 
information,  to  those  employers  whose 
monitoring  results  show  exposures 
above  the  8-hour  TWA  PEL  but  below 
the  STEL,  that  their  employees  continue 
to  be  exposed  below  the  STEL.  For  this 
purpose',  it  is  sufficient  if  those 
employers  conduct  the  additional 
monitoring  for  the  highest-exposed 
employee  within  the  single  job 
classification  shown  to  have  the  highest 
short-term  exposures.  Moreover, 
because  this  additional  STEL 
monitoring  is  intended  to  apply  only  to 
those  employers  whose  8-hour  TWA 
exposures  exceed  the  PEL,  those 
employers  who  are  required  to  conduct 
additional  STEL  monitoring  by  this 
amendment  need  only  conduct  such 
monitoring  imtil  they  are  required  to  be 
in  full  compliance  with  the  8-hour  TWA 
PEL  or  until  they  are  in  fact  in 
compliance  with  the  8-hom'  TWA  PEL. 
Any  employer  whose  initial  8-hour 


TWA  expostues  are  below  the  PEL  need 
not  conduct  any  additional  STEL 
monitoring  under  this  amendment. 

Normally,  the  last  sentence  of  the  note 
to  paragraph  (d)(3)  allows  an  employer 
to  discontinue  all  STEL  monitoring  for 
employees  where  at  least  two 
consecutive  measurements  taken  at  least 
7  days  apart  are  at  or  below  the  STEL. 
This  provision  does  not  apply  to  the 
additional  monitoring  required  by  this 
amendment  which,  according  to 
amended  Table  1,  must  be  conducted 
"without  regard  to  the  last  sentence  of 
the  note  to  paragraph  (d)(3)."  Once  the 
compUance  dates  estabUshed  by  these 
amendments  have  passed  for  a 
particular  employer  or  that  employer 
has  achieved  compliance  with  the  8- 
hour  TWA  PEL,  whichever  comes  first, 
the  additional  monitoring  required  by 
these  amendments  no  longer  applies, 
and  the  note  to  paragraph  (d)(3)  would 
allow  that  employer  to  discontinue 
periodic  STEL  monitoring  for  those 
employees  whose  exposiues  are  shown 
to  be  at  or  below  the  STEL  by  two 
consecutive  measurements  taken  at  least 
seven  days  apart.  Any  TWA  or  STEL 
monitoring  required  after  these 
compliance  dates  have  passed  must 
include  each  job  classification  and  each 
shift  that  does  not  qualify  for 
discontinuance  of  monitoring  under  the 
note  to  paragraph  (d)(3). 

ORC  further  contends  (Ex.  3-13)  that 
it  is  inappropriate  for  OSHA  to 
reconsider  its  earlier  rulemaking 
decisions  at  the  behest  of  parties  who 
have  challenged  the  standard  in  court. 
ORC  argues  that  the  possibility  of 
settling  litigation  over  the  standard 
should  not  induce  OSHA  to  reconsider 
or  change  its  earUer  rulemaking 
judgments. 

OSHA  believes  that  ORC  is  mistaken 
in  suggesting  that  OSHA  should  be 
unwilling  to  reconsider  its  rulemaking 
judgments  when  asked  to  do  so  by 
parties  who  are  challenging  the  rule  in 
court.  Agencies  have  both  the  right  and 
the  duty  to  reconsider  their  decisions  if 
they  are  persuaded  that  a  different 
course  of  action  would  better  serve  the 
statutory  purpose.  Such  requests  for 
reconsideration  often  come  from  parties 
who  have  brought  judicial  challenges  to 
a  rule  because  these  parties  are  typically 
the  parties  who  have  the  greatest 
interest  in  the  rule  and  who  were  most 
active  in  the  rulemaking  proceeding. 
Here,  labor  and  industry  organizations 
who  had  been  active  participants  in  the 
rulemaking  presented  OSHA  with  a 
well-supported  motion  for 
reconsideration  «f  certain  narrow 
aspects  of  the  methylene  chloride 
standard.  Those  parties  also  stated  that 
they  would  withdraw  their  judicial 
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challenges  if  OSHA  amended  the 
standard  along  the  lines  they  requested. 
Upon  evaluating  the  motion,  OSHA 
tentatively  concluded  that  the  changes 
the  parties  sought  were  justified  and 
afforded  the  public  an  opportunity  to 
comment  on  those  changes. 

Having  considered  the  entire 
rulemaking  record,  including  the 
comments  it  received  in  response  to  the 
reopening  of  the  record,  OSHA 
concludes  that  the  amendments  it  is 
making  in  this  final  rule  serve  the 
statutory  purpose  of  protecting 
employees  while  avoiding  excessive 
economic  burdens  on  employers, 
particularly  small  employers.  As 
discussed  above,  OSHA  believes  that 
the  addition  of  MRP  benefits  to  the 
standard  will  increase  employee 
participation  in  the  sttmdard's  medical 
surveillance  provisions  and  thereby 
ensure  that  employees  are  aware  of 
medical  conditions  that  could  be 
aggravated  by  continued  MC  exposure. 
OSHA  further  beUeves  that  the 
extensions  of  startup  dates  being 
granted  to  some  employers  will  benefit 
workers  by  improving  the  ability  of 
those  employers  to  comply  with  the 
standard.  The  cornerstone  of  the 
standard,  the  8-hour  TWA  PEL  of  25 
ppm,  is  not  being  altered  by  these 
amendments.  OSHA  is  issuing  these 
amendments  because  it  believes  they  are 
justified  by  the  record  and  will  better 
effectuate  the  purposes  of  the  Act,  not 
because  the  Agency  is  seeking  to  resolve 
legal  challenges  to  the  methylene 
chloride  standard. 

OSHA  does,  however,  beUeve  that  the 
potential  withdrawal  of  the  parties' 
judicial  challenges  to  the  MC  standard 
is  a  positive  benefit.  Litigation  over 
earher  standards  has  hindered  OSHA's 
achievement  of  its  statutory  duty  to 
protect  the  health  and  safety  of  workers. 
In  some  cases,  OSHA  standards  have 
been  vacated  by  the  courts  (e.g.,  AFL- 
CIO  v.  OSHA.  965  F.2d  962  (11th  Cir. 
1992),  and  vacated  standards  cannot 
protect  worker  health  or  safety.  Some 
standards  have  also  been  stayed  during 
judicial  review  (e.g..  United 
Steelworkers  v.  Marshall.  647  F.2d  1189, 
1202  (D.C.  Cir.  1980),  cert,  denied.  453 
U.S.  913  (1981)),  thereby  delaying  the 
protection  afforded  by  those  standards. 
In  other  cases,  courts  have  required 
OSHA  to  reconsider  certain  aspects  of 
its  standards  (e.g.,  Building  &■  Constr. 
Trades  Dep't  v.  Brock.  838  F.2d  1258 
(D.C.  Cir.  1988)),  and  the  additional 
rulemaking  proceedings  required  by 
such  court  orders  have  delayed 
implementation  of  important  parts  of 
the  rule  and  have  diverted  OSHA's 
resources  from  other  important  projects. 
In  carrying  out  its  statutory  mandate, 


OSHA  cannot  ignore  the  adverse  impact 
that  might  result  from  litigation  over  its 
standards.  However,  any  modifications 
to  a  standard  suggested  by  a  litigant  or 
any  other  person  must  be  justified  on 
their  merits  and  must  assure  adequate 
worker  protection.  That  is  the  case  here, 
and  OSHA  is  therefore  including  in  the 
final  rule  the  requirements  suggested  by 
the  parties  to  the  motion  for 
reconsideration. 

IV.  Final  Economic  and  Regulatory 
Flexibility  Analysis 

OSHA  is  revising  paragraph  (j), 
Medical  Surveillance,  of  the  final  rule 
governing  occupational  exposure  to 
methylene  chloride  (MC)  (29  CFR 
1910.1052)  to  add  medical  removal 
protection  benefits  to  the  rule.  This  final 
economic  analysis  estimates  the  costs  of 
complying  with  the  final  MRP 
provisions  and  then  assesses  the 
economic  feasibility  and  potential 
economic  impacts  of  these  costs  on 
firms  in  the  affected  sectors.  The 
information  used  in  this  analysis  is 
taken  from  the  exposure  profile, 
industry  profile,  and  economic  impacts 
analysis  presented  in  the  Final 
Economic  Analysis  (Ex.  129)  that 
accompanied  OSHA's  final  rule  for 
methylene  chloride  (62  FR  1494-1619, 
January  10, 1997).  Relying  on  the  data 
developed  for  that  analysis  to  support 
this  revision  to  the  final  rule  ensures 
analjrtical  consistency  and 
comparability  across  the  two  economic 
analysis  documents. 

OSHA's  final  MC  rule  did  not  contain 
medical  removal  protection  provisions. 
The  amendments  being  made  today 
respond  to  a  motion  for  reconsideration 
filed  by  the  United  Auto  Workers 
(UAW),  the  Halogenated  Solvents 
Industry  Alliance,  Inc.,  and  others.  As 
requested  in  that  motion,  OSHA  is 
adding  paragraphs  (j)(9)(i)(A)  and  (B), 
(j){10).  (j)(ll),  (j)(12),  (j)(13),  and  (j){14), 
dealing  with  medical  removal 
protection,  medical  removal  protection 
benefits,  voluntary  removal  or 
restriction  of  an  employee,  and  multiple 
health  care  professional  review, 
respectively,  to  the  final  rule.  Medical 
removal  protection  (MRP)  applies  only 
imder  certain  limited  circimistances, 
i.e.,  medical  removal  protection  would 
be  required  only  if  a  physician  or  other 
licensed  health  care  professional  finds 
that  exposure  to  MC  may  contribute  to 
or  aggravate  the  employee's  existing 
cardiac,  hepatic,  neurological  (including 
stroke),  or  dermal  disease.  The  rule 
instructs  the  physician  or  other  licensed 
health  care  professional  to  presume  that 
a  medical  condition  is  unlikely  to 
require  removal  bora  exposure  to  MC, 
imless  medical  evidence  indicates  to  the 


contrary,  if  the  employee  is  not  exposed 
to  MC  at  concentrations  above  the  8- 
hour  TWA  PEL  of  25  ppm.  The 
physician  or  other  licensed  health  care 
professional  may  also  recommend 
removal  from  exposure  to  MC  for  any 
other  condition  that  would,  in  the 
health  care  professional's  opinion,  place 
the  employee's  health  at  risk  of  material 
impairment  from  exposure  to  MC,  but 
MRP  would  only  be  triggered  by  a 
finding  that  exposure  to  MC  may 
contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neurological  (including  stroke),  or 
dermal  disease. 

Any  employee  medically  removed 
must  (1)  be  provided  with  comparable 
work  where  MC  exposures  are  below  the 
action  level,  or  (2)  be  completely 
removed  from  MC  exposure.  The 
employee's  total  pay,  benefits  and 
seniority  must  be  maintained 
throughout  the  period  of  medical 
removal  protection,  even  if  the  only  way 
to  remove  the  employee  from  MC 
exposure  is  to  send  him  or  her  home  for 
the  duration  of  the  medical  removal 
protection  period.  The  employer  may 
reduce  the  amount  paid  to  the  removed 
worker  to  the  extent  that  the  worker's 
previous  pay  has  been  offset  by  other 
compensation  (such  as  worker's 
compensation  payments)  or  by  wages 
from  another  job  made  possible  by  the 
medical  removal. 

The  final  rule  requires  employers  to 
maintain  medical  removal  protection 
benefits  for  up  to  six  months.  Medical 
removal  protection  may  be  terminated 
in  less  than  6  months  if  a  medical 
determination  shows  that  the  employee 
may  return  to  MC  exposure,  or  a 
medical  determination  is  made  that  the 
employee  can  never  return  to  MC 
exposure. 

In  situations  in  which  no  comparable 
work  is  available  for  the  medically 
removed  employee,  the  rule  allows  the 
employer  to  demonstrate  that  the 
medical  removal  and  the  costs  of 
medical  removal  protection  benefits, 
considering  feasibility  in  relation  to  the 
size  of  the  employer's  business  and  the 
other  requirements  of  this  standard, 
make  reliance  on  medical  removal 
protection  an  inappropriate  remedy.  In 
such  a  situation,  the  employer  may 
retain  the  employee  in  the  existing  job 
until  transfer  or  removal  becomes 
appropriate,  provided  that  the  employer 
ensures  that  the  employee  receives 
additional  medical  surveillance, 
including  a  physical  examination  at 
least  every  60  days  until  removal  or 
transfer  occurs,  and  that  the  employer  or 
PLHCP  informs  the  employee  of  the  risk 
to  the  employee's  healUi  from  continued 
MC  exposure. 
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In  conducting  this  economic  analysis, 
OSHA  has  estimated  the  number  of 
workers  with  the  four  listed  types  of 
conditions  (neurological,  hepatic, 
cardiac,  and  dermal  disease)  that  can 
trigger  MRP.  OSHA  has  assiuned  that 
medical  removal  protection  would  be 
extended  only  to  employees  exposed 
above  the  PEL,  as  reflected  by  the 
presumption.  This  analysis  also 
assumes  that  all  employers  will  provide 
medical  removal  protection  whenever  a 
ph3rsician  or  other  licensed  health  care 
provider  recommends  removal,  i.e., 
OSHA  has  not  quantified  the  number  of 
times  small  firms  may  retain  an 
employee  for  whom  a  removal 
recommendation  has  been  made  in  the 
employee's  existing  job  due  to  the 
employer's  financial  inability  (i.e., 
economic  infeasibility)  to  remove  the 
employee.  Because  some  very  small 
firms  may  find  that  medical  removal 
protection  is  infeasible  in  their 
cirounstances  but  this  cost  analysis 
assumes  that  all  sudi  employees  will  be 
removed,  OSHA  believes  that  this 
analysis  is  likely  to  overestimate  the 
costs  associated  with  MRP. 

Costs  of  Medical  Removal  Protection 
Provisions 

OSHA's  estimates  of  the  costs  of  the 
medical  removal  protection  provisions 
are  calculated  based  on  the  number  of 
workers  eligible  for  medical  removal 
protection  times  the  frequency  of  the 
medical  conditions  that  would  trigger 
medical  removal  protection  in  the 
exposed  population  times  the  costs  of 
medical  removal  protection  for  each 
type  of  medical  condition. 

Number  of  Workers  Eligible  for  Medical 
Removal  Protection  Under  the  Final 
Rule 

Because  of  the  presiunption  stated 
explicitly  in  paragraph  (i)(ll)(i)(B), 
medical  removal  protection  will  be 
limited  in  almost  all  cases  to  employees 
exposed  to  MC  at  concentrations  above 
the  PEL  of  25  ppm  as  an  8-hour  TWA. 
The  Final  Economic  Analysis  (Ex.  129) 
estimated  that  approximately  55,000 
employees  in  all  affected  application 
groups  are  currently  exposed  above  25 
ppm.  This  estimate  is  iiised  here  to 
calculate  the  number  of  employees 
potentially  eligible  for  medical  removal 
protection  during  the  year  in  which 
medical  removal  protection  will  be  in 
effect  but  the  engineering  control 
reqiiirements  of  the  rule  will  not  yet  be 
in  effect  for  some  of  the  application 
groups.  Once  the  implementation  of 
engineering  controls  is  required,  OSHA 
assiunes,  for  the  purposes  of  this   - 
analysis,  that  10  percent  of  those 
employees  previously  exposed  to  an  8- 


hoiu  TWA  above  25  ppm  (5,500 
employees)  would  continue  to  be 
exposed  to  an  8-hour  TWA  above  25 
ppm. 

OSHA  believes  that  reliance  on  these 
assumptions  will  lead  to  an 
overestimate  of  the  number  of 
employees  eUgible  for  medical  removal 
protection  because  some  firms  will  have 
implemented  controls  and  lowered  the 
exposures  of  their  employees  well 
before  the  final  standard  requires  them 
to  do  so.  Once  the  standard  requires 
employers  to  implement  engineering 
controls,  OSHA's  Final  Economic 
Analysis  (Ex.  129)  estimated  that  the 
exposure  of  almost  all  employees  would 
be  reduced  to  MC  levels  below  25  ppm 
as  an  8-hour  TWA.  To  captiue  all  costs 
potentially  associated  with  the  medical 
removal  protection  provisions,  OSHA 
has  assumed  for  this  analysis  that  some 
employees  will  continue  to  be  exposed 
above  25  ppm. 

Frequency  of  Medical  Removal 
Protection  Under  the  Final  Rule 

Paragraph  (j)(ll)(i)  of  the  final  rule 
provides  for  medical  removal  protection 
if  there  is  a  medical  determination  that 
exposure  to  methylene  chloride  "may 
contribute  to  or  aggravate  existing 
cardiac,  hepatic,  neurological  (including 
stroke),  or  skin  disease."  Medical 
removal  protection  does  not  apply  if  the 
condition  is  such  that  removal  from  MC 
exposure  must  be  permanent. 

OSHA  believes  mat  MC-induced  or 
aggravated  neurological  symptoms 
(other  than  stroke)  occiu-  infrequently 
and  that  when  such  protection  is 
triggered  by  neurological  manifestations 
(other  than  stroke),  the  period  of  time 
involved  in  the  removal  will  be 
relatively  brief.  OSHA  also  believes  that 
MC-induced  or  aggravated  heart 
conditions  or  strokes  are  likely  to  result 
in  permanent  medical  removal,  and  thus 
that  employers  will  not  incur  the  costs 
of  medical  removal  protection  in  these 
cases.  This  analysis  therefore  focuses  on 
medical  removal  protection  for  MC- 
induced  or  aggravated  dermatitis  or 
abnormal  hepatic  conditions.  Each  of 
these  conditions  is  likely  to  resolve  writh 
time,  proper  treatment,  or  both,  and 
these  are  therefore  the  conditions  likely 
to  residt  in  a  determination  that 
temporary  medical  removal  protection, 
rather  than  permanent  removal,  is 
needed. 

Because  the  final  rule  would  provide 
for  medical  removal  protection  in 
situations  where  exposure  to  MC 
contributes  to  or  aggravates  the  listed 
condition,  this  analysis  focuses  on  the 
frequency  with  which  each  covered 
condition  occurs  in  the  working 
population,  and  not  simply  on  the 


frequency  with  which  MC  causes  these 
conditions.  OSHA  has  no  evidence  that 
hepatic  conditions  are  more  prevalent  in 
workplaces  that  use  MC  than  in  the 
general  working  age  population  and 
therefore  assumes  that  the  prevalence  of 
hepatic  conditions  will  be  the  same  as 
in  the  general  working  age  population 
(ages  18-65).  OSHA  thus  estimates  that 
5  percent  of  the  working  population  will 
be  foimd  on  evaluation  to  have  hepatic 
conditions  sufficiently  abnonnal  to 
trigger  medical  removal. 

For  dermatitis,  whidi  is  seldom  a 
lasting  condition,  OSHA  similarly 
assumes,  in  the  absence  of  evidence  to 
the  contrary,  that  the  prevalence  in  the 
MC-exposed  workforce  is  the  same  as 
the  rate  in  the  general  working  age 
population.  For  dermatitis.  Vital  and 
Health  Statistics  (National  Center  for 
Health  Statistics,  1995)  reports  that,  in 
1993,  the  prevalence  of  dermatitis  was 
2.93  percent  for  persons  between  18  and 
45  and  2.18  percent  for  persons  between 
45  and  65.  Weighting  using  the  BLS  data 
cited  above,  OSHA  finds  that  2.7 
percent  of  the  MC-exposed  workforce 
will  be  found  on  the  first  required 
medical  evaluation  to  have  dermatitis 
and  will  be  medically  removed. 

After  the  standard  has  been  in  effect 
for  the  first  year,  OSHA  assiunes  that 
the  prevalence  of  dermatitis  will 
continue  at  the  same  rate.  For  liver 
conditions,  OSHA  assumes  that  most  of 
the  conditions  that  triggered  removal  in 
the  first  year  will  have  been  resolved 
and  that  the  number  of  older  cases  that 
flare  up  and  have  to  be  treated  again, 
combined  with  new  cases  that  trigger 
medical  removal,  will  occur  at  a 
combined  rate  V^  that  of  the  initial  rate. 

Costs  of  Medical  Removal  Protection 

Employers  inctu  three  kinds  of  costs 
for  medical  removal  protection:  costs  for 
medical  evaluations  not  already 
required;  costs  resulting  from  changing 
the  employee's  job,  sudb  as  those  related 
to  retraining  and  lost  productivity;  and, 
where  alternative  jobs  that  do  not 
involve  MC  exposure  are  not  available, 
the  costs  of  keeping  a  worker  who  is  not 
working  on  the  payroll. 

Employers  may  inciir  costs  for 
medical  evaluations  (over  and  above 
those  already  required  for  medical 
surveillance)  for  two  reasons:  to 
determine  if  the  employee  can  return  to 
work,  and  to  determine,  using  multiple 
PLHCP  review,  whether  the  initial 
medical  determinaticm  was  conect. 
Because  the  final  rule  allows  employees 
to  be  removed  from  medical  removd 
protection  status  only  on  the  basis  of  a 
new  medical  determination,  every 
instance  of  medical  removal  protection 
will  require  one  additional  examination. 
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OSHA  estimated  the  cost  of  a  medical 
examination  at  $130  in  the  Final 
Economic  Analysis  (Ex.  129).  Every  case 
of  medical  removal  protection  would 
require  at  least  one  additional  medical 
evaluation.  In  addition,  OSHA  estimates 
that  10  percent  of  all  removed  cases  will 
require  a  second  medical  evaluation 
either  for  the  purpose  of  multiple  health 
care  professional  review  or  because  the 
first  examination  showed  that  the 
employee  could  not  yet  be  returned  to 
normal  duty. 

The  largest  MRP-related  costs  in 
almost  all  cases  will  be  the  cost  of 
paying  for  time  away  from  work  for  the 
removed  employee.  OSHA  estimates 
that  the  typical  dermatitis  case  will 
involve  6  days  away  from  work.  BLS 
(BLS,  Occupational  Injuries  and 
Illnesses:  Counts,  Rates,  and 
Characteristics,  1994)  reports  that,  in 
1994,  the  typical  lost  worktime  case  of 
dermatitis  involved  3  days  away  from 
work.  OSHA  allowed  an  additional 
three  days  to  allow  time  for  a  retiun-to- 
work  determination  to  be  made.  For 
medical  remova^fo^  hepatic  conditions, 
OSHA  estimates  that  a  4-week  period  of 
medical  removal  will  normally  be 
sufficient  to  provide  for  stabilization 
and  a  retiun  to  the  normal  range  for  the 
typical  case  of  elevated  liver  enzymes. 
Because  almost  no  cases  will  be 
resolved  in  less  than  4  weeks  and  a 
small  number  of  cases  (such  as  those 
involving  serious  liver  disease)  may  take 


much  longer  to  resolve,  OSHA's  cost 
estimate  estimates  5  weeks  as  the 
average  period  of  medical  removal  for 
these  cases. 

For  the  short-term  medical  removal 
associated  with  dermatitis,  OSHA  has 
conservatively  assiuned  that  the 
employee  will  be  paid  full  wages  and 
benefits  even  though  not  at  work.  For 
the  longer  term  medical  removal 
associated  with  hepatic  conditions, 
OSHA  estimates  that,  in  firms  with 
more  than  20  employees,  alternative 
jobs  not  involving  exposiu%  to  MC  will 
be  found  for  affected  employees.  OSHA 
estimates  the  costs  of  moving  employees 
to  alternative  jobs  as  equivalent  to  the 
loss  of  20  person  hours  in  lost 
productivity  and/or  retraining  expenses. 
For  firms  with  fewer  than  20  employees, 
OSHA  expects  that  there  may  be  more 
difficulty  finding  alternative  positions 
both  because  fewer  alternative  positions 
are  available  and  because  more 
positions  in  the  establishment  are  likely 
to  involve  exposiu«  to  MC. 

For  the  very  small  finns  in  furniture 
stripping,  where  all  jobs  may  involve 
exposiue  to  MC,  OSHA  has  assumed 
that  all  cases  of  medical  removal  will 
involve  removing  employees  from  work 
entirely,  and  thus  that  employers  will 
inciu'  the  full  costs  of  the  employee's 
wages  and  benefits  for  the  five  weeks 
the  employee  is  medically  removed. 
Firms  with  fewer  than  20  employees  in 
other  appUcation  groups  tend  to  be 


somewhat  larger  than  in  furniture 
stripping  and  will  therefore  be  more 
likely  to  have  work  that  does  not 
involve  exposure  to  MC  at  levels  above 
the  action  level.  For  example,  in  such 
small-business-domin&ted  application 
groups  as  printing  shops,  and  in  small 
cold  cleaning  and  paint  stripping 
operations,  exposure  to  MC  tends  to 
involve  only  a  single  employee  and  is 
commonly  intermittent  even  for  that 
employee.  For  establishments  with 
fewer  than  20  employees  in  application 
groups  other  than  furniture  stripping, 
OSHA  estimates  that  50%  will  be  able 
to  find  alternative  employment  and  50% 
will  need  to  send  the  employee  home 
because  alternative  jobs  without  MC 
exposiure  cannot  be  found. 

Annualized  Cost  Estimates 

Table  1  shows  OSHA's  estimated 
annualized  costs  for  firms  in  each 
application  group.  The  total  annualized 
costs  for  medical  removal  protection  are 
estimated  to  be  $920,387  per  year  for  all 
affected  employers.  The  greatest  costs 
are  in  the  cold  cleaning  application 
group,  the  all  other  industrial  paint 
stripping  apphcation  group,  the 
construction  application  group,  and  the 
furniture  stripping  application  group. 
All  of  these  application  groups  have 
annualized  MRP  costs  in  excess  of 
$100,000  per  year. 
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TABLE  1 
ANNUALIZED  COSTS  OF  MRP  FOR  METHYLENE  CHLORIDE  APPLICATION  GROUPS 


AoDiicatlon  GitMD 

Anmiaizsd  Costs  (S) 

Methytene  Chloride  Manutecturing 

70 

Difttfteution/Fotinulation  of  Sotvents 

6.597 

MMalCleaning 

Cold  DegroMing  and  Other 

CoUCIeaning^ 

307.216 

Open-Top  Vapor  Degieasing 

2.709 

Conveyorizad  Vapor  Degraasing 

378 

Semioonductora 

1.147 

Prinlad  Circuit  Boarda 

0 

Aeroaol  Packaging 

2.875 

Paint  Remover  Manufacturing 

593 

Paint  Manutectuiiiiy 

823 

paMn  snipping 

Aircraft  Stripping 

9.662 

Furniture  Stripping 

60.579 

AN  Other  Industrial  Paint  Stripping 

206,619 

FlexMe  Polyurethane  Foam  Manutecturing 

4.296 

Plastics  and  Adhesives  Manufacturing  and  Use 

52.639 

Ink  and  Ink  Solvent  Manutacturing 

162 

Ink  Solvent  Use 

53.298 

Pesticide  Manufacturing  and  Fonnulation 

541 

Pharmaceutical  Manutacturing 

3.576 

Solvent  Recovery 

0 

Film  Base  Manutecturing 

0 

PolycartMnate  Manutacturing 

0 

Construction 

115.297 

Shvyards 

18.652 

TOTAL.  ALL  APPLICATION  GROUPS 

920.387 

Source:  Office  of  Regulatory  Analysis:  OSHA;  Department  of  Latxy 
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Potential  Cost  Savings  of  the  Revisions 

OSHA  is  also  altering  several 
provisions  concerning  the 
implementation  dates  for  engineering 
controls  and  respiratory  protection  for 
employers  engaged  in  selected 
activities.  Paragraphs  (n)(2)(A),  (B),  and 
(C)  provide  new  implementation  dates 
for  engineering  controls  for  employers 
engaged  in  these  selected  activities. 
Under  paragraph  (n)(3)(E),  these  same 
employers  would  also  now  be  allowed 
until  the  implementation  date  for 
engineering  controls  to  meet  the  rule's 
requirements  for  respiratory  protection 
to  meet  the  PEL,  i.e.,  the 
implementation  dates  for  engineering 
controls  and  respiratory  protection 
would  be  the  same  for  employers 
engaged  in  these  activities. 

Qualified  employers  who  choose  the 
option  of  postponing  the 
implementation  of  engineering  controls 
and  respiratory  protection  would  be 
required  by  the  final  rule  to  conduct 
STCL  monitoring  quarterly  imtil  either 
the  implementation  date  for  engineering 
controls  and  respiratory  protection  or 
the  date  by  which  they  in  fact  achieve 
compUance  with  the  S-houx  TWA  PEL. 
The  employers  affected  by  these 
extensions  of  the  implementation  dates 
for  engineering  controls  and  respiratory 
protection,  and  thus  by  the  final  rule's 
requirements  for  quarterly  STEL 
monitoring,  are  employers  with 
employees  exposed  above  the  PEL  who 
are  engaged  in  foam  fabrication; 
furniture  stripping;  general  aviation 
aircraft  stripping;  product  formulation: 
adhesive  users  using  adhesives  for  boat 
building  and  repair,  recreational  vehicle 
manufacture,  van  conversions,  and 
upholstering;  and  construction  work  for 
restoration  and  preservation  of  building, 
painting  and  paint  removal,  cabinet 
making,  and/or  floor  refinishing. 

OSHA  cannot  fully  evaluate  the  cost 
saving  effects  of  these  implementation 
date  postponements  because  OSHA's 
Final  Economic  Analysis  (Ex.  129)  did 
not  provide  the  data  needed  to  estimate 
the  number  of  employers  in  the  size 
classes  identified  by  the  final  rule  for 
each  of  the  activities  affected  by  the 
final  rule.  (OSHA's  Final  Economic 
Analysis  did  analyze  impacts  on 
employers  of  all  sizes,  but  sometimes 


aggregated  them  into  larger  activity 
groups  or  different  size  classes  than 
those  specified  in  these  provisions.) 
OSHA  has,  however,  developed  an 
estimate  of  the  potential  cost  savings 
using  certain  simplifying  assumptions. 
First.  OSHA  assumes  that  all  employers 
in  the  afiiscted  application  groups  will 
be  affected.  The  effect  of  this 
assumption  is  to  include  some 
employers  who  would  not  qualify 
because  they  do  not  engage  in  the 
prescribed  activity,  e.g.,  the  estimate 
includes  cost  savings  for  facilities  using 
adhesives  for  activities  other  than  those 
specified,  i.e.,  for  activities  other  than 
boat  building  and  repair,  recreational 
vehicle  manufactiuing,  van  conversion 
or  upholstering.  This  assmnption  will 
thus  overestimate  the  cost  savings. 

OSHA  also  assiunes  that  no 
employers  will  need  to  install 
engineering  controls  or  use  respiratory 
protection  in  order  to  meet  the  STEL 
requirements  of  the  standard.  OSHA  is 
uncertain  about  how  many  such 
employers  there  are,  and  thus  cannot 
quantify  the  extent  to  which  this 
assiimption  overestimates  cost  savings. 
Finally,  OSHA  assiunes  that  the  effect  of 
these  provisions  of  the  final  rule  is  that 
employers  of  employees  ciurently 
exposed  above  the  PEL  in  the  affected 
application  groups  will  not  incur  the 
costs  of  respiratory  protection  for  the 
two  years  before  they  are  required  to 
install  engineering  controls,  but  will 
have  to  provide  quarterly  monitoring  for 
the  STEL  during  this  period. 

For  each  affected  employee,  the 
employer  would  save  the  costs  of 
installing  and  maintaining  an  air- 
supplied  respirator  and  an  air 
compressor  for  two  years.  The  Final 
Economic  Analysis  (Ex.  129)  estimates 
the  annual  costs  of  such  respirators  as 
$679  per  year.  Offsetting  this  cost 
savings  of  $679  per  year  for  each  of  two 
years  is  the  cost  of  quarterly  STEL 
monitoring  diuing  that  same  time 
period.  Based  on  its  Final  Economic 
Analysis  (Ex.  129),  OSHA  estimates  the 
cost  of  S'TEL  monitoring  at  these 
facilities  to  be  $80  for  two  badge 
samples.  Annual  costs  for  quarterly 
monitoring  would  thus  be  $320  per  year 
(4  times  $80).  The  total  cost  savings  are 
thus  $359  ($679  minus  $320)  per 
affected  employee  per  year.  OSHA 


estimates,  based  on  the  exposure  profile 
in  its  Final  Economic  Analysis  (Ex. 
129),  that  there  are  18,000  affected 
employees  who  are  engaged  in  the 
activities  specified  in  these  provisions. 
Considering  all  18,000  affected 
employees,  these  provisions  will 
provide  cost  savings  of  $6.4  million  per 
year  for  each  of  two  years  (18,000 
employees  times  $359  per  employee). 
Annualized  over  ten  years  at  a  seven 
percent  discount  rate,  this  represents  a 
potential  cost  savings  of  $960,000  per 
year. 

Because  this  estimate  of  potential  cost 
savings  is  based  on  assumptions  that 
may  overestimate  the  cost  savings  of  the 
revisions  to  the  final  rule,  OSHA  is  not 
using  this  estimate  of  cost  savings  to 
offset  the  costs  of  MRP  in  its  cost  and 
economic  impact  analysis.  This  means 
that  the  costs  reflected  in  this  analysis 
will  be  overstated  to  some  extent  after 
these  amendments  go  into  effect. 

Economic  Impacts 

Table  2  combines  the  cost  data  fit>m 
Table  1  and  the  economic  profile 
information  provided  in  the  Final 
Economic  Analysis  for  the  Methylene 
Chloride  rule  (Ex.  129)  to  provide 
estimates  of  the  potential  impacts  of 
these  compliance  costs  on  finns  in 
affected  application  groups.  The 
medical  removal  protection  required  by 
the  final  rule  is  clearly  economically 
feasible:  on  average,  annualized 
compliance  costs  amoimt  only  to  0.0014 
percent  of  estimated  sales  and  0.03 
percent  of  profits.  These  impacts  do  not 
take  into  account  the  cost  savings 
described  above.  For  all  but  one 
application  group — fumitiue 
stripping— compliance  costs  are  less 
than  0.07  percent  of  profits,  and  less 
than  0.003  percent  of  the  value  of  sales. 
Even  in  furniture  stripping,  the 
annualized  costs  of  medical  removal 
protection  are  still  only  0.015  percent  of 
sales  and  0.3  percent  of  profits.  Impacts 
of  this  magnitude  do  not  threaten  the 
economic  feasibility  of  firms  in  any 
affected  application  group.  If  highly 
unusual  circumstances  were  to  arise 
that  pose  such  a  threat,  the  standard 
allows  specifically  for  the  cost  impact  to 
be  considered  on  a  case-by-case  basis. 
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Tabto2 
SoMninB  Aralyiii  to  MwiMy  PoMfeto  Eoonomie  ImpKls  of  «w  Prapond  MC  SMnd«tf» 


Coali  of  Compiano* 


Nmtarof 


Appimion  Greup 


Mani^telim  of  MC 

ONlribukofvFofnNMbofi  Of 

Sdtmtt 

MoMClMning 
Com  OMTMiino  and  Ottwr 


4 
320 


Com  Owning 

Opan-Top  VH^or  OogroMino 

Conxayortiad  V^por  Dagraaaing 

PrMad  Cinaril  Boaida 

33.717 

270 

4S 

230 

141 

SO 

^araaoi  racxspng 

PaM  Ranwwar  Manufadufing 

00 

Paint  Manunadunng 

40 

Paini  RamoMT  Uaa  (PaM  Strippng) 

Aircraft  Stripping 

Fumitura  Stripping 

Al  Olhar  IndiiatM  Paint  Stripping 

300 

6.152 
35,041 

100 

PlaatieaandAdhaaivaa 
MsnufKtunnQ  sno  Uw 

3.487 

IS 

inltSotvantUaa 

11.060 

PMrtipds  MsnuCKlunnQ  sno 

00 

Ptwmaoautical  Manufactunng 


100 


0.0000% 
0.0003% 


0.0001% 
0.0001% 
0.0001% 
0.0000% 
0.0000% 

0.0001% 

0.0001% 

0.0001% 


0.0001% 
0.0154% 
0.0000% 

0.0003% 


0.0000% 

0.0000% 
0.0004% 
0.0001% 

0.0000% 


of  PfQMl 


0.0004% 
0.0040% 


0.0021% 
0.0010% 
0.0014% 
0.0002% 
0.00(X>% 

0.0012% 

0.0015% 

0.0027% 


0.0017% 
0.2077% 
00010% 

0.0003% 


0.0000% 

0.0003% 
0.0000% 
0.0010% 

0.0004% 


Soivant  Raoowary 

35 

FUmBaaa 

1 

4 

0504 

0.0027% 

0.0705% 

Shipyarta 

25 

0.0025% 

0.0655% 

ALL  APPUCATION  GROUPS 

01.624 

00014% 

0.0200% 

Souroa:  Offiea  of  Ragulatary  Anat/aia;  OSHA;  Dapartmant  of  Labor 
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OSHA's  cost  methodology  for  this 
final  rule  tends,  to  overestimate  the  costs 
and  economic  impacts  of  the  standard 
for  several  reasons.  First,  as  discussed  in 
the  section  on  potential  cost  savings, 
OSHA  has  not  taken  into  account  the 
cost  savings  some  employers  will  realize 
from  the  extended  implementation  dates 
that  are  permitted  by  the  final  rule. 

Other  aspects  of  OSHA's  methodology 
also  tend  to  result  in  cost  overestimates. 
OSHA's  use  of  general  population 
prevalence  data  to  estimate  the 
prevalence  of  conditions  that  might  lead 
to  medical  removal  overestimates  costs 
by  ignoring  the  possibility  that  workers 
in  MC  establishments  may  be  healthier 
than  the  general  population,  i.e.,  it 
ignores  the  "healthy  worker"  effect. 
OSHA  has  also  assumed  that  all  unusual 


hepatic  conditions  will  lead  to  medical 
removal,  when  in  many  cases  no 
medical  removal  protection  will  be 
necessary.  Finally,  OSHA  has  also 
included  in  its  cost  estimate  all  cases 
involving  medical  removal,  when  it  is  in 
fact  likely  that  some  smaller  firms 
would  be  able  to  argue  that  the  cost  of 
extending  MRP  benefits  to  an  additional 
employee  would  not  be  feasible  (and 
would  therefore  make  reliance  on  MRP 
an  inappropriate  remedy),  and  thereby 
avoid  removing  that  additional 
employee,  as  allowed  by  paragraph 
(j)(ll)(i)(B). 

Regulatory  Flexibility  Screening 
Analysis  and  Certification 

Tables  3  and  4  provide  a  regulatory 
flexibility  screening  analysis.  As  in  the 
analysis  for  all  firms  in  Table  2,  OSHA 


used  the  cost  data  presented  in  Table  1 
in  combination  with  the  data  on  small 
firms  presented  in  the  Final  Economic 
Analysis  (Ex.  129).  Table  3  shows 
annualized  compliance  costs  as  a 
percentage  of  revenues  and  profits  using 
SBA  definitions  of  small  firms  for  each 
relevant  SIC  code  within  each 
application  group.  This  analysis  shows 
that  costs  as  a  percentage  of  revenues 
and  profits  are  slightly  greater  than  is 
the  case  for  all  firms  in  the  SIC,  but  still 
average  only  0.0017  percent  of  revenues 
and  0.035  percent  of  profits.  The  most 
heavily  impacted  industry  is  furniture 
stripping,  but  the  impacts  in  this  group 
are  the  same  for  all  firms  in  the  group 
because  all  furniture  stripping  firms  are 
small  using  the  SBA  definition. 
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TABLES 

ScMfiing  Analy«is  of  PotenlM  Eoonomie  Impactt  on  SiiMtar  Fkmt 
(Smal  EstaMtlMnenls  and  Firms  M  Dolinad  by  SBA  undar  Section  3  of  Tht  Smal  Busimss  Act) 

Coots  Coots 

Numbarof       As  a  Psraantage  As  a  Paioantaga 
Smal                ofProfits  ofSalso 

EstabNshinanls         forSmal  forSmal 


Appicatton  Group 

Affected 

Finns 

Fkme 

Msnuncturo  of  MC 

0 

NA 

NA 

Distribution/FomHilation  or 
Solvants 

278 

0.0005% 

0.0072% 

Ktetal  Claaning 
CoU  Dagraasing  and  Olhar 
CoMOaaning 

Opan-Top  Vapor  Oagxaasing 
Convoyortzad  Vapor  Oagraasing 
Somioonductors 
Printed  Circuit  Boards 

22.365 

262 

42 

185 

100 

0.0003% 
0.0003% 
0.0002% 
0.0000% 
0.0000% 

0.0067% 
0.0051% 
0.0044% 
0.0002% 
0.0000% 

47 

0.0002% 

0.0019% 

Paint  Ramovar  IManutacturing 

77 

0.0001% 

0.0026% 

Paint  Manufacturing 

62 

0.0002% 

0.0045% 

Paint  Ramovar  Use  (Paint  Stripping) 

77 

0.0001% 

0.0026% 

Aircraft  Stripping 

Fumitura  Strippirtg 

Al  Other  Industrial  Paint  Stripping 

173 

6.152 

33.044 

0.0004% 
0.0154% 
0.0001% 

0.0068% 
0.2977% 
0.0029% 

FlaxMe  Polyurathane  Foam 
Manufacturing 


49 


0.0001% 


0.0034% 


Plastics  and  Adhesives 
Manutacturing  and  Use 


3,281 


0.0002% 


0.0031% 


lnt(  and  Ink  Sotvent  Manutocturing 

11 

0.0000% 

0.0004% 

Ink  Solvent  Use 

9,210 

0.0005% 

0.0106% 

Pesticide  Manufacturing 
aixl  Formulation 

49 

0.0001% 

0.0034% 

15 

NA 

NA 

Solvent  Recovery 

24 

0.0000% 

o.uuuo% 

FimBase 

0 

NA 

NA 

Polycartx)nates 

0 

NA 

NA 

Construction 

9.066 

0.0033% 

0.0608% 

Shipyards 

0 

NA 

NA 

Aa  APPLICATION  GROUPS 

84.573 

0.0017% 

0.0352% 

NA»No  smal  Ikms  m  this  aooHcaHon  01 

OUD. 

Source:  Office  of  Regulatory  Analysis:  OSHA;  Department  of  Labor 
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TABLE4 
Soaanino  Analysis  of  Potantial  Economic  Impacts  on  Fimw  with  FtMW  than  20  Employ 


Application  Group 


Costs  Costs 

Numberof        As  a  Pareentage  AsaParoantaga 
Smal                 ofProflts  ofSalas 

Establishments  for  Small  forSmal 

Afrsctad  Finns  Finns 


ManutoctureofMC 

Oistribution/Fonnulation  of 
Solvanis 

Cold  Dagfaaaing  and  Othar 

CoMCIaanino 

Opan-Top  Vapor  Dagroasing 

Convayoffzad  Vapor  Degrsasing 

Samiconductors 

Printed  Cireuit  Boards 

Aerosol  Packaging 

Paint  Remover  Manutecturing 

Paint  Manufacturing 

Paint  Remover  Use  (Paint  Stripping) 

MTcran  amppvig 

Fumitufe  Stnpping 

Al  Other  Industrial  Paint  S:i4)ping 

Flexible  Polyurethane  Fcam 
Manutacturing 

Plastics  and  Adhesives 
Manufacturing  and  Use 

Ink  and  Ink  Solvent  Manufocturing 

ink  Solvent  Use 

Pesticide  Manufacturing 
and  Formulation 

Pharmaceutical  Manufocturing 

Solvent  Recovery 

FHmBase 

Polycaft)onatas 

Constnjction 

Shipyards 

ALL  APPLICATION  GROUPS 


0 
139 


9.223 

0 

11 

0 

20 

10 


34 

75 
5.900 

25.441 


498 

3 

5.395 

40 

0 

17 

0 

0 

9.085 

0 

55.907 


NA 

NA 

0.0018% 

0.0322% 

0.0005% 
NA 

0.0005% 
NA 

0.0000% 

0.0110% 
NA 

0.0132% 
NA 

0.(MUU% 

0.0006% 

0.0072% 

0.0003% 

0.0114% 

0.0006% 

0.0194% 

0.0003% 

0.0114% 

0.0011% 
0.0155% 
0.0002% 

0.0335% 
0.3034% 
0.0042% 

0.0010% 


0.0013% 


0.0386% 


0.0264% 


0.0002% 

0.0022% 

0.0011% 

0.0237% 

0.0010% 

0.0386% 

NA 

NA 

0.0000% 

0.0000% 

NA 

NA 

NA 

NA 

0.0044% 

0.1596% 

NA 

NA 

0.0026% 

0.0644% 

NA>No  smaa  firms  In  this  applicatkin  group. 

Souroe:  Office  of  Regulatory  Analysis:  OSHA;  Department  of 
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As  noted  in  the  discussion  of  costs, 
finns  with  fewer  than  20  employees  are 
much  more  likely  to  incur  greater  costs 
for  medical  removal  protection  because 
such  firms  may  have  difficulty  in 
finding  a  job  that  does  not  involve 
exposiue  to  MC  at  levels  above  the 
action  level.  OSHA  therefore  examined 
annuaUzed  compliance  costs  as  a 
percentage  of  sales  and  profits  for  firms 
with  fewer  than  20  employees. 

Table  4  shows  the  results  of  this 
analysis.  For  the  typical  affected  firm 
with  fewer  than  20  employees,  the 
aimuaUzed  costs  of  medical  removal 
protection  represent  0.0026  percent  of 
sales  and  0.064  percent  of  profits. 
Fumitiue  stripping  has  the  greatest 
potential  impacts — annuaUzed  costs  are 
0.016  percent  of  sales  and  0.3  percent  of 
profits  for  firms  in  this  application 
group.  These  impacts  do  not  constitute 
significant  impacts,  as  envisioned  by  the 
R^ulatory  Flexibility  Act.  However, 
because  imusually  prolonged  medical 
removal  without  an  alternative  job 
within  the  establishment  might  present 
problems  for  these  very  small  firms,  the 
standard  includes  a  provision 
[paragraph  (i)(ll)(i)(B)]  requiring  special 
consideration  of  the  feasibility  of, 
economic  burden  imposed  by,  medical 
removal  protection  when  an  employer 
would  odierwise  need  to  provide  MRP 
benefits  to  more  than  one  employee. 
This  provision  ensures  that  impacts  are 
not  imduly  burdensome  even  in  rare 
and  unusual  circiunstances.  Therefore, 
based  on  its  analyses  both  of  impacts 
and  small  firms  using  the  SBA 
definitions,  and  of  very  small  firms  with 
fewer  than  20  employees,  OSHA 
certifies  that  the  MRP  provisions  in  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

V.  Federalism 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  416«5,  October  30, 1987). 
regarding  FederaUsm.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  &om  limiting  State 
policy  options,  consult  with  States  prior 
to  taldng  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  a  clear 
constitutional  authority  and  the 


presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  bs 
limited  to  the  extent  possible. 

Section- 18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  expresses 
Congress'  intent  to  preempt  state  laws 
relating  to  issues  for  which  Federal 
OSHA  has  issued  occupational  safety 
and  health  standards.  Under  the  OSH 
Act,  if  an  occupational  safety  or  health 
issue  is  addressed  by  an  OSHA 
standard,  a  State  law  addressing  the 
same  issue  is  preempted  unless  the 
State  submits,  and  obtains  Federal 
OSHA  approval  of,  a  plan  for  the 
development  of  occupational  safety  and 
health  standards  and  their  enforcement. 
Occupational  safety  and  health 
standards  developed  by  such  State-Plan 
States  must,  among  other  things,  be  at 
least  as  efiiective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
Where  such  standards  are  applicable  to 
products  distributed  or  used  in 
interstate  commerce,  they  may  not 
imduly  burden  commerce  and  must  be 
justified  by  compelling  local  conditions. 

This  final  MC  rule  revises  the  current 
MC  standard  by  adding  a  provision  for 
limited  medical  removal  protection 
benefits  and  by  extending  certain 
startup  dates  for  employers  who  use  MC 
in  certain  applications.  As  imder  the 
current  MC  standard,  states  with 
occupational  safety  and  health  plans 
approved  imder  section  18  of  the  OSH 
Act  will  be  able  to  develop  their  own 
State  standards  to  deal  with  any  special 
problems  which  might  be  encoimtered 
in  a  particular  state  while  ensuring  that 
their  standards  are  at  least  as  effective 
as  the  Federal  standard. 

VI.  State  Plans 

The  23  States  and  two  territories  with 
their  own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  of  this  final  rule  or 
amend  their  existing  standards  to  ensure 
that  their  standfirds  are  "at  least  as 
eflective"  as  the  Federal  MC  standard  as 
amended  by  this  final  rule.  Those  states 
and  territories  are:  Alaska,  Arizona. 
California.  Connecticut  (for  State  and 
local  govenunent  employees  only). 


Hawaii,  Indiana.  Iowa,  Kentucky, 
Maryland,  Michigan,  Nevada,  New 
Mexico,  New  York  (for  State  and  local 
government  employees  only),  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Virginia,  the  Virgin  Islands, 
Washington,  and  Wyoming. 

Authority  and  Signature 

This  dociunent  was  prepared  imder 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.  Washington,  DC  20210. 

List  of  Subjects  in  29  CFR  Part  1910 

Chemicals,  Hazardous  substances. 
Occupational  safety  and  health. 

Signed  at  Washington,  DC  this  16th  day  of 
September,  1998. 
Ourlea  N.  jtffnm. 
Assistant  Secretary  of  Labor. 

Part  1910  of  title  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:. 

PART  1910-{AMENOED1 

1.  The  general  authority  citation  for 
subpart  Z  of  CFR  29  part  1910  continues 
to  read,  in  pari,  as  follows: 

Antfiortty:  Sections  4, 6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.Q  653,  655.  and  657);  Secretary  of 
Labor's  Order  No.  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-63  (48  FR  35736),  1-90  (55 
FR  9033).  or  6-96  (62  FR  111),  as  applicable; 
and  29  CFR  Part  1911. 
•        •         •         *         • 

2.  Section  1910.1052  would  be 
amended  by  revising  paragraphs  (d)(3), 
(j)(9)(i)(A)  and  (B),  and  paragraph  (n)(2), 
and  by  adding  paragraphs  (j)(10),  (j)(ll), 
(j)(12),  (j)(13),  and  (j)(14)  as  foUows: 

1910.1062    MettiytaneChlortde 

***** 

(d)  Exposure  monitoring. 

***** 

(3)  Periodic  monitoring.  Where  the 
initial  determination  shows  employee 
exposures  at  or  above  the  action  level  or 
above  the  STEL,  the  employer  shall 
estabUsh  an  exposure  monitoring 
program  for  periodic  monitoring  of 
employee  exposure  to  MC  in  accordance 
with  Table  1: 


Table  1— Initial  Determination  Exposure  Scenarios  and  Their  Associated  Monitoring  Frequencies 


Exposure  scenario 


Below  the  action  level  and  at  or  below  ttie 

STEL 

Below  the  action  level  and  atx}ve  the  STEL  

At  or  atx)ve  the  action  level,  at  or  below  the 

TWA,  and  at  or  below  the  STEL 


Required  monitonng  activity 


No  8-hour  TWA  or  STEL  monitoring  required. 

No  84x)ur  TWA  nrwntoring  required:  monitor  STEL  exposures  every  three 
Monitor  S-hour  TWA  exposures  every  six  months. 
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Table  l— Initial  Determination  Exposure  Scenarios  and  Their  Associated  Monitoring  Frequencies- 

Continued 


Exposure  scenario 


At  or  above  the  action  level,  at  or  below  the 

TWA,  and  above  the  STEL. 
Above  the  TWA  and  at  or  below  the  STEL 


Above  the  TWA  and  above  the  STEL 


Required  monitoring  activity 


Monitor  84iour  TWA  exposures  every  six  months  and  monitor  STEL  exposures  every  three 
months. 

Monitor  8-hour  TWA  exposures  every  three  months.  In  addttion,  without  regard  to  the  last  sen- 
tence of  the  note  to  paragraph  (d)(3),  the  following  employers  must  monitor  STEL  expo- 
sures every  three  months  until  either  the  date  by  which  they  must  achieve  the  8-hour  TWA 
PEL  under  paragraph  (n)  of  this  section  or  the  date  by  which  they  in  fact  achieve  the  8-hour 
TWA  PEL,  whichever  comes  first  employers  engaged  in  polyurethane  foam  manufacturing- 
foam  fabncation;  fumiture  refinishing;  general  aviation  aircraft  stripping;  product  fonnulatk^- 
use  of  MC-based  adhesives  for  boat  building  and  repair,  recreational  vehicle  manufacture' 
van  conversion,  or  upholstery;  and  use  of  MC  in  constnjction  worf<  for  restoration  and  pres^ 
^'^^  °'  tHiildings.  painting  and  paint  removal,  cabinet  making,  or  floor  refinishing  and  re- 

Monitor  8-hour  TWA  exposures  and  STEL  exposures  every  three  months. 


INote  to  paragraph  (d)(3):  The  employer  may 
decrease  the  frequency  of  8-hour  TWA 
exposure  monitoring  to  every  six  months 
when  at  least  two  consecutive  measurements 
taken  at  least  seven  days  apart  show 
exposures  to  be  at  or  below  the  8-hour  TWA 
PEL.  The  employer  may  discontinue  the 
periodic  8-hour  TWA  monitoring  for 
employees  where  at  least  two  consecutive 
measurements  taken  at  least  seven  days  apart 
are  below  the  action  level.  The  employer  may 
discontinue  the  periodic  STEL  monitoring  for 
employees  where  at  least  two  consecutive 
measurements  taken  at  least  7  days  apart  are 
at  or  below  the  STEL.) 

(j)  Medical  surveillance. 


(9)  Written  medical  opinions. 
(i)*  '  * 

(A)  The  physician  or  other  licensed 
health  care  professional's  opinion 
concerning  whether  exposure  to  MC 
may  contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neim)logical  (including  stroke)  or 
dermal  disease  or  whether  the  employee 
has  any  other  medical  condition(s)  that 
would  place  the  employee's  health  at 
increased  risk  of  material  impairment 
firom  exposure  to  MC. 

(B)  Any  recommended  limitations 
upon  the  employee's  exposiire  to  MC, 
including  removal  from  MC  exposure, 
or  upon  the  employee's  use  of 
respirators,  protective  clothing,  or  other 
protective  equipment. 

*        •        •        *        • 

(10)  Medical  Presumption.  For 
purposes  of  this  paragraph  (j)  of  this 
section,  the  physician  or  other  licensed 
health  care  professional  shall  presimie, 
unless  medical  evidence  indicates  to  the 
contrary,  that  a  medical  condition  is 
unlikely  to  require  medical  removal 
from  MC  exposure  if  the  employee  is 
not  exposed  to  MC  above  the  B-hoiu- 
TWA  PEL.  If  the  physician  or  other 
licensed  health  care  professional 
recommends  removal  for  an  employee 
exposed  below  the  8-hour  TWA  PEL, 


the  physician  or  other  licensed  health 
care  professional  shall  cite  specific 
medical  evidence,  sufficient  to  rebut  the 
presumption  that  exposiue  below  the  8- 
hour  TWA  PEL  is  imlikely  to  require 
removal,  to  support  the 
recommendation.  If  such  evidence  is 
cited  by  the  physician  or  other  licensed 
health  care  professional,  the  employer 
must  remove  the  employee.  If  such 
evidence  is  not  cited  by  the  physician 
or  other  licensed  health  care 
professional,  the  employer  is  not 
required  to  remove  the  employee. 

(11)  Medical  Removal  Protection 
(MRP). 

(i)  Temporary  medical  removal  and 
return  of  an  employee. 

(A)  Except  as  provided  in  paragraph 
(j)(10)  of  this  section,  when  a  medical 
determination  recommends  removal 
because  the  employee's  exposure  to  MC 
may  contribute  to  or  aggravate  the 
employee's  existing  cardiac,  hepatic, 
neurological  (including  stroke),  or  skin 
disease,  the  employer  must  provide 
medical  removal  protection  benefits  to 
the  employee  and  either: 

(1)  Transfer  the  employee  to 
comparable  work  where  methylene 
chloride  exposure  is  below  the  action 
level;  or 

[2)  Remove  the  employee  from  MC 
exposure. 

(B)  If  comparable  work  is  not 
available  and  the  employer  is  able  to 
demonstrate  that  removal  and  the  costs 
of  extending  MRP  benefits  to  an 
additional  employee,  considering 
feasibility  in  relation  to  the  size  of  the 
employer's  business  and  the  other 
requirements  of  this  standard,  make 
further  reliance  on  MRP  an 
inappropriate  remedy,  the  employer 
may  retain  the  additional  employee  in 
the  existing  job  until  transfer  or  removal 
becomes  appropriate,  provided: 

(I)  The  employer  ensures  that  the 
employee  receives  additional  medical 
surveillance,  including  a  physical 


examination  at  least  every  60  days  until 
transfer  or  removal  occurs;  and 

[2)  The  employer  or  PLHCP  informs 
the  employee  of  the  risk  to  the 
employee's  health  from  continued  MC 
exposure. 

fC)  The  employer  shall  maintain  in 
effect  any  job-related  protective 
measures  or  limitations,  other  than 
removal,  for  as  long  as  a  medical 
determination  recommends  them  to  be 
necessary. 

(ii)  End  of  MRP  benefits  and  return  of 
the  employee  to  former  job  status. 

{A)  "nie  employer  may  cease 
providing  MRP  benefits  at  the  earliest  of 
the  following: 
(1)  Six  months; 

[2]  Return  of  the  employee  to  the 
employee's  former  job  status  following 
receipt  of  a  medical  determination 
concluding  that  the  employee's 
exposure  to  MC  no  longer  will  aggravate 
any  cardiac,  hepatic,  neurological 
(including  stroke),  or  dermal  disease; 

[3]  Receipt  of  a.  medical  determination 
concluding  that  the  employee  can  never 
return  to  MC  exposing. 

(B)  For  the  purposes  of  this  paragraph 
(j),  the  requirement  that  an  employer 
return  an  employee  to  the  employee's 
former  job  status  is  not  intended  to 
expand  upon  or  restrict  any  rights  an 
employee  has  or  would  have  had,  absent 
temporary  medical  removal,  to  a 
specific  job  classification  or  position 
under  the  terms  of  a  collective 
bargaining  agreement. 

(12)  Medical  Removal  Protection 
Benefits. 

(i)  For  piuposes  of  this  paragraph  (j), 
the  term  medical  removal  protection 
benefits  means  that,  for  each  removal, 
an  employer  must  maintain  for  up  to  six 
months  the  earnings,  seniority,  and 
other  employment  rights  and  benefits  of 
the  employee  as  though  the  employee 
had  not  been  removed  from  MC 
exposure  or  transferred  to  a  comparable 
job. 


receives  co 
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(ii)  Diiring  the  period  of  time  that  an 
employee  is  removed  from  exposxue  to 
MC,  the  employer  may  condition  the 
provision  of  medical  removal  protection 
benefits  upon  the  employee's 
participation  in  follow-up  medical 
surveillance  made  available  pursuant  to 
this  section. 

(iii)  If  a  removed  employee  files  a 
workers'  compensation  claim  for  a  MC- 
related  disability,  the  employer  shall 
continue  the  MRP  benefits  required  by 
this  paragraph  imtil  either  the  claim  is 
resolved  or  the  6-month  period  for 
payment  of  MRP  benefits  has  passed, 
whichever  occiu^  first.  To  the  extent  the 
employee  is  entitled  to  indemnity 
payments  for  earnings  lost  during  the 
period  of  removal,  the  employer's 
obUgation  to  provide  medical  removal 
protection  benefits  to  the  employee 
shall  be  reduced  by  the  amount  of  such 
indemnity  payments. 

(iv)  The  employer's  obligation  to 
provide  medical  removal  protection 
benefits  to  a  removed  employee  shall  be 
reduced  to  the  extent  that  the  employee 
receives  compensation  for  earnings  lost 
during  the  period  of  removal  from  either 
a  publicly  or  an  employer-funded 
compensation  program,  or  receives 
income  from  employment  with  another 
employer  made  possible  by  virtue  of  the 
employee's  removal. 

(13)  Voluntary  Removal  or  Restriction 
of  an  Employee.  Where  an  employer, 
although  not  required  by  this  section  to 
do  so,  removes  an  employee  from 
exposure  to  MC  or  otherwise  places  any 
limitation  on  an  employee  due  to  the 
effects  of  MC  exposure  on  the 
employee's  medical  condition,  the 
employer  shall  provide  medical  removal 
protection  benefits  to  the  employee 
equal  to  those  required  by  paragraph 
(j)(12)  of  this  section. 

(14)  Multiple  Health  Care  Professional 
Review  Mechanism. 

(i)  If  the  employer  selects  the  initial 
physician  or  licensed  health  care 
professional  (PLHCP)  to  conduct  any 
medical  examination  or  consultation. 
provided  to  an  employee  under  this 
paragraph  (j)(ll),  die  employer  shall 
notify  the  employee  of  the  right  to  seek 
a  second  medical  opinion  each  time  the 
employer  provides  the  employee  with  a 
copy  of  the  written  opinion  of  that 
PLHCP. 

(ii)  If  the  employee  does  not  agree 
with  the  opinion  of  the  employer- 
selected  PLHCP,  notifies  the  employer 
of  that  fact,  and  takes  steps  to  make  ^n 
appointment  with  a  second  PLHCP 
within  15  days  of  receiving  a  copy  of  the 
written  opinion  of  the  initial  PLHCP, 
the  employer  shall  pay  for  the  PLHCP 
chosen  by  the  employee  to  perform  at 
least  the  following:  .  ^ 


(A)  Review  any  findings, 
determinations  or  recommendations  of 
the  initial  PLHCP;  and 

(B)  conduct  such  examinations, 
consultations,  and  laboratory  tests  as  the 
PLHCP  deems  necessary  to  facilitate  this 
review. 

(iii)  If  the  findings,  determinations  or 
recommendations  of  the  second  PLHCP 
difi^er  from  those  of  the  initial  PLHCP, 
then  the  employer  and  the  employee 
shall  instruct  the  two  health  care 
professionals  to  resolve  the 
disagreement. 

(iv)  If  the  two  health  care 
professionals  are  unable  to  resolve  their 
disagreement  within  15  days,  then  those 
two  health  care  professionals  shall 
jointly  designate  a  PLHCP  who  is  a 
specialist  in  the  field  at  issue.  The 
employer  shall  pay  for  the  speciaUst  to 
perform  at  least  the  following: 

(A)  Review  the  findings, 
determinations,  and  recommendations 
of  the  first  two  PLHCPs;  and 

(B)  Conduct  such  examinations, 
consultations,  laboratory  tests  and 
discussions  with  the  prior  PLHCPs  as 
the  specialist  deems  necessary  to 
resolve  the  disagreements  of  the  prior 
health  care  professionals. 

(v)  The  written  opinion  of  the 
specialist  shall  be  the  definitive  medical 
determination.  The  employer  shall  act 
consistent  with  the  definitive  medical 
determination,  unless  the  employer  and 
employee  agree  that  the  written  opinion 
of  one  of  the  other  two  PLHCPs  shall  be 
the  definitive  medical  determination. 

(vi)  The  employer  and  the  employee 
or  authorized  employee  representative 
may  agree  upon  the  use  of  any 
expeditious  alternate  health  care 
professional  determination  mechanism 
in  Ueu  of  the  multiple  health  care 
professional  review  mechanism 
provided  by  this  paragraph  so  long  as 
the  alternate  mechanism  otherwise 
satisfies  the  requirements  contained  in 
this  paragraph. 

*  •        *        •        • 

(n)  Dates. 

•  •        •        •        • 

(2)  Start-up  dates,  (i)  Initial 
monitoring  required  by  paragraph  (d)(2) 
of  this  section  shall  be  completed 
according  to  the  following  schedule: 

(A)  For  employers  with  fewer  than  20 
employees,  within  300  days  after  the 
effective  date  of  this  section. 

(B)  For  polyurethane  foam 
manufacturers  with  20  to  99  employees, 
within  255  days  after  the  effective  date 
of  this  section. 

(C)  For  all  other  employers,  within 
150  days  after  the  effective  date  of  this 
section. 

(ii)  Engineering  controls  required 
imder  paragraph  (f)(1)  of  this  section 


shall  be  implemented  according  to  the 
following  schedule: 

(A)  For  employers  with  fewer  than  20 
employees:  within  three  (3)  years  after 
the  effective  date  of  this  section. 

(B)  For  employers  with  fewer  than 
150  employees  engaged  in  foam 
fabrication;  for  employers  with  fewer 
than  50  employees  engaged  in  furniture 
refinishing,  general  aviation  aircraft 
stripping,  and  product  formulation;  for 
employers  with  fewer  than  50 
employees  using  MC-based  adhesives 
for  boat  building  and  repair,  recreational 
vehicle  manufacture,  van  conversion, 
and  upholstering;  for  employers  with 
fewer  than  50  employees  using  MC  in 
construction  work  for  restoration  and 
preservation  of  buildings,  painting  and 
paint  removal,  cabinet  meiking  and/or 
floor  refinishing  and  resurfacing:  within 
three  (3)  years  after  the  effective  date  of 
this  section. 

(C)  For  employers  engaged  in 
polyurethane  foam  manufacturing  with 
20  employees  or  more:  within  thirty  (30) 
months  after  the  effective  date  of  this 
section. 

(D)  For  employers  with  150  or  more 
employees  engaged  in  foam  fabrication; 
for  employers  with  50  or  more 
employees  engaged  in  furniture 
refinishing,  general  aviation  aircraft 
stripping,  and  product  formulation;  for 
employers  with  50  or  more  employees 
using  MC-based  adhesives  in  boat 
building  and  repair,  recreational  vehicle 
manufacture,  van  conversion  and 
upholstering;  and  for  employers  with  50 
or  more  employees  using  MC  in 
construction  work  for  restoration  and 
preservation  of  buildings,  painting  and 
paint  removal,  cabinet  making  and/or 
floor  refinishing  and  resurfacing;  within 
two  (2)  years  after  the  effective  date  of 
this  section. 

(E)  For  all  other  employers:  within 
one  (1)  year  after  the  effective  date  of 
this  section. 

(iii)  Employers  identified  in 
paragraphs  (ri)(2)(ii)(B).  (C),  and  (D)  of 
this  section  shall  comply  with  the 
requirements  Usted  below  in  this 
subparagraph  by  the  dates  indicated: 

(A)  Use  of  respiratory  protection 
whenever  an  employee's  exposure  to 
MC  exceeds  or  can  reasonably  be 
expected  to  exceed  the  8-hour  TWA 
PEL,  in  accordance  with  paragraphs 
(c)(1),  (e)(3),  {f)(l)  and  (g)(1)  of  this 
section:  by  the  applicable  dates  set  out 
in  paragraphs  (n)(2)(ii)(B),  (C)  and  (D)  of 
this  section  for  the  installation  of 
engineering  controls. 

(B)  Use  of  respiratory  protection 
whenever  an  employee's  exposure  to 
MC  exceeds  or  can  reasonably  be 
expected  to  exceed  the  STEL  in 
accordance  with  paragraphs  (e)(3),  (f)(1). 
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and  (g)(1)  of  this  section:  by  the 
applicable  dates  indicated  in  paragraph 
(n)(2)(iv)  of  this  section. 

(C)  Implementation  of  work  practices 
(such  as  leak  and  spill  detection, 
cleanup  and  enclosure  of  containers) 
required  by  paragraph  (f)(1)  of  this 
section:  by  the  applicable  dates 
indicated  in  paragraph  (n)(2)(iv)  of  this 
section. 

(D)  Notification  of  corrective  action 
imder  paragraph  (d)(5)(ii)  of  this 


section:  no  later  than  (90)  days  before 
the  compUance  date  appUcable  to  such 
corrective  action. 

(iv)  Unless  otherwise  specified  in  this 
paragraph  (n),  all  other  requirements  of 
this  section  shall  be  complied  with 
according  to  the  following  schedule: 

(A)  For  employers  with  fewer  than  20 
employees,  within  one  (1)  year  after  the 
effective  date  of  this  section. 

(B)  For  employers  engaged  in 
poljrurethane  foam  manufocturing  with 


20  to  99  employees,  within  270  days 
after  the  effective  date  of  this  section. 
(C)  For  all  other  employers,  within 
255  days  after  the  effective  date  of  this 
section. 
*        *        •        •        • 

[PR  Doc.  98-25211  Filed  9-21-98;-8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(Docket  No.  960903230-8230-01] 
RIN082S-2A08 

Support  Desired  From  the  international 
Trade  Administration  (IT A)  for 
Overseas  Air/Defense  Trade  Shows 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  notice  seeks  comments 
from  U.S.  firms,  professional  show 
organizers,  trade  associations,  and  any 
other  entities  or  persons  to  help  ITA 
formulate  a  uniform,  equitable  program 
for  supporting  U.S.  exhibitors  at 
overseas  air/defense  shows.  These 
shows  entail  unique  elements  such  as 
govemment-to-government  sales 
support,  regulatory  considerations, 
assistance  with  foreign  military /buyer 
delegations,  multi  agency  coordination, 
high  level  advocacy  support,  costly 
space  requirements,  and  working  with 
multiple  private  organizers  in  dispersed 
U.S.  pavilions.  Consequently,  ITA  is 
requesting  information  on  the  best  mix 
of  services,  representation,  and 
promotional  activities  that  can  be 
provided  by  ITA  and  show  organizers  at 
these  events.  Under  applicable  legal 
principles,  ITA  may  be  required  to 
charge  organizers  or  exhibitors  a  fee  for 
some  of  the  services  provided.  The 
notice  provides  specific  lists  of  fee  and 
non-fee  services  for  consideration. 
Respondents  are  asked  to  comment  on 
the  lists  and  also  on  the  need  for  a 
unified,  centralized,  or  official 
American  identity  at  air/defense  shows, 
as  well  as  how  ITA  can  best  achieve  this 
where  needed. 

DATES:  Written  comments  should  be 
received  on  or  Kfore  cob  October  30, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Export  Promotion  Services,  "Air/ 
Defense  Show  RFl,"  Room  2116,  U.S. 
Department  of  Commerce,  14th  & 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20230.  Faxed  comments  shoidd  be 
sent  to  (202)  482-0115.  E-mail 
comments  to  dhuber@cs.doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Huber,  U.S.  Department  of 
Commerce,  14th  &  Constitution  Ave., 
N.W.,  Washington,  D.C.  20230. 
Telephone;  (202)  482-2525.  Fax:  (202) 
482-0115.  E-mail:  dhuber€>cs.doc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration 
(ITA),  a  U.S.  Department  of  Commerce 
(USDOC)  agency  responsible  for  trade 


promotion  and  development,  is 
requesting  information  and  comments 
from  U.S.  companies,  exhibitors,  show 
organizers,  trade  associations  and  other 
interested  parties  concerning 
appropriate  ITA  support  at  major 
international  air  and  defense  shows. 
This  information  will  be  used  to 
formulate  a  policy  of  how  to  provide 
support  that  will  meet  the  objectives  of 
exhibitors,  the  trade  show  and 
aerospace/defense  industry,  and  ITA  in 
an  equitable,  consistent,  and  cost- 
effective  meumer. 

ITA  has  privatized  the  recruitment, 
organization,  and  management  of  most 
U.S.  pavilions  at  international  trade 
shows.  However,  overseas  sales  in  the 
air/defense  industry  still  require 
government  involvement  at  these  shows 
to  provide  appropriate  officials,  market/ 
regulatory  knowledge,  key  contacts, 
agency  coordination,  exhibitor 
coimseling,  equipment  support,  etc. 
With  fewer  resources,  ITA  must  provide 
goverrmient  support  within  limited 
appropriated  funding  and  cost-recovery 
requirements.  Consequently,  ITA  is 
seeking  to  identify  what  functions  and 
activities  industry  places  the  highest 
priority  on,  bearing  in  mind  that 
applicable  legal  principles  may  require 
exhibitors  or  organizers  to  pay  for  such 
activities  from  ITA  on  a  cost  recovery  or 
contributory  basis.  ITA  also  seeks 
comments  on  the  activities  that  should 
be  undertaken  by  organizers. 

List  A  outlines  those  activities/ 
functions  that  ITA  believes  are  basic 
government  support  activities,  are 
important,  and  likely  could  be  provided 
at  no  direct  additional  cost  to 
exhibitors/organizers.  List  B  outlines 
those  government  support  services/ 
activities  that  likely  would  be  provided 
on  a  cost  recovery  basis.  List  C  outlines 
items  that  ITA  beUeves  are  appropriate 
for  show  organizers  to  provide.  ITA 
seeks  comments  on  the  content  of  lists 
A,  B,  and  C;  the  priority  rankings  of  the 
items  on  the  Usts;  and  which  items 
should  go  into  a  standard  package  of 
ITA  support  services  for  air/defense 
shows. 

ITA  support  and  services  for  these 
shows  are  currently  handled  through 
the  Trade  Fair  Certification  (TFC) 
program  for  certified  shows,  or  for  the 
Paris  Air  Show,  via  a  Request  For 
Proposal  (RFP).  Air/defense  shows  are 
uinique  in  various  aspects  and  can  entail 
extensive  government  support.  They  are 
large,  complex  operations  involving 
govemment-to-govemment  product 
sales,  regulatory  and  licensing 
considerations,  interaction  and 
coordination  with  many  foreign 
military /buyer  delegations,  multi  agency 
interaction,  host  government 


coordination,  advocacy  support  from 
high  level  government  officials, 
operational  government  space 
requirements,  complex  logistical  efforts, 
and  multiple  private  organizers  in 
several  dispersed  U.S.  pavilions,  with 
each  organizer  often  requesting  different 
services.  Consequently,  the  expense  for 
ITA  support  at  these  shows  can  be  more 
than  the  Trade  Fair  Certification  fee 
($1,500)  provides.  It  is  estimated  that 
providing  list  B  services  can  entail 
direct  costs  to  ITA  of  $5,000  to  $20,000 
per  show,  exclusive  of  the  official 
reception.  These  costs  would  be 
recovered  through  fees  from  an  air/ 
defense  show  support  program  under 
consideration  by  ITA.  The  fee  for  this 
program  would  vary  for  each  show 
depending  on  the  cost  and  amoimt  of 
support  required. 

Comments  are  also  requested  on  the 
need  for,  if  any,  of  a  more  centralized 
or  imified  USA  presence  at  these  events, 
as  well  as  how  best  to  achieve  this. 
Whereas  many  countries  have  a  single, 
official  national  pavifion  at  air/defense 
shows,  U.S.  companies  can  exhibit  at 
any  one  of  several  privately  organized 
"USA"  pavilions  in  various  exhibit 
halls,  or  independently.  Though  these 
privately  organized  groupings  of  U.S. 
companies  often  use  some  form  of  USA 
identification,  they  have  no  official 
status  or  coimection  with  the  U.S. 
Government  (USG)  or  foreign 
govenmients.  ITA's  certification  of  a 
private  exhibit  manager  to  organize  and 
manage  a  United  States  pavilion  and  the 
RFP  process  do  provide  an  official 
status  and  government  partnership 
recognized  by  foreign  buyers,  but  do  not 
provide  any  certainty  of  a  imified 
American  presence  or  identity, 
especially  if  all  of  the  pavilions  are  not 
certified  or  are  widely  dispersed.  We 
would  like  comments  on  the  value,  if 
any,  and  the  feasibility  of  providing  a 
more  unified,  centralized,  or  official 
United  States  identity  at  air/defense 
shows.  — 

ITA  is  looking  to  develop  a  uniform, 
but  flexible,  package  of  services, 
policies,  and  fees  that  can  be  adapted  to 
each  air/defense  show  depending  on 
U.S.  national  interest,  size,  attendance, 
support  needed,  nimiber  of  organizers, 
etc.  We  feel  there  should  be  an 
appropriate,  balanced  role  for 
exhibitors,  organizers,  ITA,  associations, 
and  other  parties  that  fosters  the  best 
combination  of  support  for  increasing 
the  success  of  U.S.  exhibitors  at  these 
shows. 

In  conclusion,  ITA  would  appreciate 
your  comments  concerning — 

1.  ITA's  proposed  Usts  (see  A,B,C 
following)  of  services  for  these  shows. 
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2.  What  additional  services,  functions, 
and  support  you  feel  ITA  should 
provide. 

3.  What  policies,  procedures,  official 
recognition,  and  funding  arrangements 
ITA  should  follow  to  best  serve  U.S. 
exhibitors  at  air/defense  shows. 

4.  If  needed,  how  to  provide  a  more 
unified,  centralized,  or  official  U.S. 
identity  at  these  shows. 

Information  submitted  in  response  to 
this  RFI  may  be  subject  to  public 
disclosure.  Any  information  that  you 
believe  is  business  confidential,  the 
disclosure  of  which  would  cause 
substantial  competitive  harm  to  your 
firm,  should  be  so  marked. 

(Authority:  15  U.S.C.  4721.) 

List  A:  Basic  ITA  Air/Defense  Show 
Support  Activities 

Since  the  organization  and 
management  of  most  U.S.  pavilions  in 
overseas  trade  shows  has  been 
privatized,  overseas  USDOC 
Commercial  Sections  in  local  U.S. 
Embassies  do  not  have  appropriated 
budget  funds  for  extensive  support  of 
trade  shows.  The  level  or  amount  of 
basic  support  activities  shown  below 
will  vary  depending  on  resources 
available  and  what  the  USG  feels  is 
necessary  and  appropriate  support  for 
each  show.  The  list  below  outlines  show 
support  that  may  be  provided  without 
cost  recovery  fees  to  exhibitors/ 
organizers.  However,  for  any  of  these 
activities  to  be  carried  out  on-site, 
organizer(s)  must  provide  adequate 
operational  space  at  no  cost. 

1.  A  level  of  official  government 
representation  appropriate  for  the  show. 
Representation  may  range  from 
numerous  high-level  officials  to  no 
representation  at  all.  Includes  officials 
from  DCX:,  ITA.  Bureau  of  Export 
Administration  (BXA),  the  embassy, 
other  agencies,  the  White  House,  etc., 
for  activities  such  as  an  opening 
ceremony,  obtaining  industry /product 
information,  representing  U.S.  interests 
at  official  functions/events,  industry 
discussions,  etc. 

2.  Official  advocacy — at  the  show  or 
follow-up  company/project  support 
where  appropriate. 

3.  Basic  foreign  delegation 
faciUtation — ^providing  officially 
available  information  on  foreign 
delegations  and  their  schedules  to 
exhibitors.  (Does  not  include  providing 
pre-show  identification  of  individual 
exhibitor  products/interests  to 
delegations,  obtaining  delegation 
member  identffication/interests, 
delegation  matchmaking,  coordination 
of  delegation  visits,  delegation 
escorting,  introductions,  etc.) 


4.  Information  concerning  any  official 
events,  ceremonies,  or  meetings  in 
connection  with  the  show.  Includes  U.S. 
Information  Agency  press  information. 

5.  Briefing/coordination/scheduling/ 
hosting  for  visiting  high  level  USG 
officials. 

6.  Invitations  to  appropriate  local 
foreign  government  officials  for  official 
functions. 

7.  Coordination  of  government 
operations/messages,  distribution  of 
USG  event  information,  inter/intra 
agency  communications/coordination, 
etc.  (Space  for  these  operations  would 
be  donated  by  organizers/exhibitors.) 

8.  Facilitation  requests  to  fair 
authorities,  host  government,  or  other 
official  agencies  as  appropriate. 

List  B:  Value-Added,  Cost-Recovery 
Air/Defense  Show  Services 

1.  Individual  matchmaking  with  local 
firms/buyers  for  exhibitors  prior  to/at 
the  show. 

2.  Pre-show  and  at-show  customized 
foreign  delegation  faciUtation,  matching, 
and  support — ^includes  pre-show 
identification  and  distribution  of 
individual  exhibitor's  products/interests 
to  delegations,  identification  of 
delegation  members  and  their  interests, 
delegation  information  gathering/ 
support  from  U.S.  commercial  sections 
in  other  coimtries,  at-show  tracking/ 
coordination  of  delegation  visits, 
language  facilitation,  delegation 
briefings,  meeting  arrangements  with 
individual  delegation  members, 
escorting  delegations  through  U.S. 
pavilions,  delegation  introductions  to 
U.S.  exhibitors,  regional/worldwide  pre- 
show  marketing/letters  and  promotion, 
follow-up  contacts  with  local/regional 
governments/buyers,  etc. 

3.  Counseling  and  Information 
services — 

•  Operation  of  a  full  Business 
Information  Office  (BIO}  booth  in  the 
organizers'  pavilion  to  provide  ITA 
services/program  information,  staff 
assistance,  expert  coimtry/market/ 
company  counseling,  official  ITA 
presence  and  endorsement  of  the 
organizer;  collect  results  data;  etc.  The 
BIO  will  be  staffed  a  reasonable  nimiber 
of  hours  each  day  by  professional  U.S. 
Embassy  representatives  knowledgeable 
about  the  industry,  market,  and  business 
practices  in  the  region,  as  well  as 
knowledgeable  about  all  ITA  services. 

•  Business  coimseling/assistance — 
Visits  to  exhibitor  booths/meetings  by 
post  staff  to  provide  specific  company 
counseling,  exchange  information, 
advise  on  specific  contacts,  etc. 

4.  Expanded  Operational  Support/ 
Meeting  Space — 


•  For  government/industry  group 
meetings/discussions,  agency  briefings, 
government-industry  information 
exchanges,  etc. 

•  For  individual  company 
matchmaking,  delegation  member 
meetings,  and  private  meetings  with 
government  officials. 

•  For  private  coimseling 
appointments  with  post,  FT  A/Trade 
[development  (TD),  and  other 
government  experts. 

•  For  USG  operations/coordination, 
inter/intra  agency  support,  delegation 
coordination,  etc. 

•  For  industry /market  briefing 

•  For  specially  arranged  social  events 
Meeting  space  may  be  combined 

where  appropriate. 

5.  Pre-snow  local  host-country 
promotion/publicity  to  local  industry 
buyers/distributors,  calls,  maiUngs, 
ads — general  or  highUghting  U.S. 
exhibitors. 

6.  Organizer  use  of  Trade  Fair 
Certification  logo  or  other  official  air/ 
defense  show  emblem  as  an 
endorsement  or  indication  of  an  official 
qualifying/U.S.  pavilion  status. 

7.  Embassy  industry/market  briefing 
for  exhibitors  on  local  regulations, 
business  practices,  market  situation,  etc. 

8.  General  or  customized  market 
research/trade  data  for  exhibitor/ 
organizer  use. 

9.  Promotional/marketing  support 
letters  to  potential  exhibitors; 
Presidential/Secretarial  letters  for  the 
organizer. 

10.  Official  reception  or  other 
government  hospitality/introduction 
functions  for  exhibitors.  (Funded  by 
ticket  sales  and  managed  by  post.) 

11.  Embassy  pre-show  press  releases; 
notice  in  post  commercial  newsletter  to 
local  industry  and  other  official  venues 
in-country  or  regionally. 

12.  Official  invitations  to  specified 
attendees  for  government/organizer/ 
exhibitor  events,  seminars,  meetings, 
receptions,  etc., 

13.  US&FCS  domestic  office  network 
promotion/event  information 
distribution. 

14.  Pre-show  notification  to  domestic 
offices  to  arrange  counseling  for 
exhibitors. 

15.  US&FCS  Washington  based  U.S. 
pre-show  publicity — press  releases; 
notices  in  Business  America;  to  the 
National  Association  of  State 
Development  Agencies  and  National 
League  of  Cities;  ITA  Websites,  STAT- 
USA,  etc. 

16.  Pre-show  and  at-show  publicity/ 
support  fit>m  other  regional  U.S. 
embassies. 

17.  Special  briefings  on  standards, 
consortiimis,  regional  regulations,  etc. 
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18.  ITA  industry  mailing  lists  to 
organizers. 

19.  TD  Aerospace  Product  Literatiu« 
Center  operations  (funded  by 
participant  fees  through  the  Trade 
Events  Deposit  Fund). 

20.  Unified  catalog/directory  of  all 
U.S.  exhibitors  with  welcoming  letters. 

21.  Additional  staffing  (interns, 
translators,  hosts)  and  overtime. 

22.  Official  identification/signage — 
emblems,  flags,  banners,  agency  logos, 
passes/tickets,  badges,  for  ceremonies, 
meetings,  etc.,  for  reproduction  or  use 
when  necessary. 

23.  Travel  beyond  local  commuting  by 
staff  or  other  government  experts/ 
officials. 

24.  Locator  service. 

25.  Arranging  U.S.  sponsorship 
support/courtesy  services;  fair  service 
facilitation. 

26.  Post-show  marketing  follow-up 
activities — buyer  matchmaking  meetings 
with  exhibitors,  small  group 
matchmaking  tovir  to  other  cities  in  the 
region,  or  other  specially  arranged 
events. 


27.  Assistance  for  firms/organizers 
with  commercial  show-related  problems 
normally  handled  by  private  firms  such 
as  customs  clearance,  etc.  if  needed. 

List  C:  What  U.S.  Show  Organizers 
Should  Provide 

1.  The  capability  and  experience  to 
fully  advertise,  market,  and  recruit  U.S. 
exhibitors  and  foreign  visitors/buyers  to 
air/defense  trade  shows. 

2.  Ability  to  provide  an  attractive, 
high-quality  U.S.  Pavilion  area  (inside 
and  outside.)  — includes  the  capability 
and  experience  to  organize/manage  a 
U.S.  PaviUon,  contract  for  space, 
construct  exhibit  booths/stands,  and 
provide  related  signage,  decorations, 
utilities,  services,  etc. 

3.  Adequate  promotional  plan  that 
also  targets  New-To-Market  and  Small/ 
Medium  size  firms. 

4.  Cost-recovery  fees,  as  appropriate. 

5.  Space/booth  for  U.S.  Government 
Business  Information  Office. 

6.  Recruitment  of  at  least  10  U.S. 
firms. 


7.  A  reliable  contact  to  coordinate  , 
with  the  U.S.  Government. 

8.  Valid  contract/agreement/letter  for 
space  with  the  fair  authority/owner. 

9.  Professional  promotional  literature 

10.  Exhibitor  directory. 

11.  End  of  show  surveys/data. 

12.  Reasonable  booth/stand  pricing. 

13.  Regular  contact  with  local  ITA 
program  and  U.S.  Embassy  staff 

13.  Coordination  with  fair  authority. 

14.  Coordination  with  other  U.S. 
show  organizers  when  necessary. 

15.  Reproduction  of  government  logos 
and  sponsorship  identification  when 
appropriate. 

Maiy  Fran  Kirchner, 

Chairman.  Air/Defense  Show  Review 

Committee,  Deputy  Assistant  Secretary, 

Export  Promotion  Services,  International 

Trade  Administration. 

Ellis  R.  Mottur, 

Member,  Air/Defense  ShowEeview 

Committee,  Deputy  Assistant  Secretary,  for 

Technology  &  Aerospace  Industries, 

International  Trade  Administration. 

[FR  Doc.  98-25249  Filed  9-21-98;  8:45  am] 
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Proclamation  7125  of  September  18,  1998 

To  Modify  Certain  Provisions  of  the  Special  Textile  and  Ap- 
parel Regime  Implemented  Under  the  North  American  Free 
Trade  Agreement 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  December  17,  1992,  the  Governments  of  Canada,  Mexico,  and  the 
United  States  entered  into  the  North  American  Free  Trade  Agreement  ("the 
NAFTA").  The  NAFTA  was  approved  by  the  Congress  in  section  101(a) 
of  the  North  American  Free  Trade  Agreement  Implementation  Act  ("the 
NAFTA  Implementation  Act")  (19  U.S.C.  3311(a)),  and  was  implemented 
with  respect  to  the  United  States  by  Presidential  Proclamation  6641  of 
December  15, 1993. 

2.  Section  201(b)(1)(A)  of  the  NAFTA  Implementation  Act  (19  U.S.C. 
3331(b)(1)(A))  authorizes  the  President  to  proclaim  such  modifications  or 
continuation  of  any  duty  as  the  President  determines  to  be  necessary  or 
appropriate  to  maintain  the  general  level  of  reciprocal  and  mutually  advan- 
tageous concessions  with  respect  to  Canada  or  Mexico  provided  for  by 
the  NAFTA,  subject  to  the  consultation  and  layover  requirements  of  section 
103(a)  of  the  NAFTA  Implementation  Act  (19  U.S.C.  3313(a)).  Among  the 
provisions  previously  proclaimed  to  implement  the  NAFTA  schedule  of 
concessions  is  heading  9802.00.90  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTS"),  which  affords  duty-free  entry  into  the  United 
States  of  certain  textile  and  apparel  goods  assembled  in  Mexico,  in  which 
all  fabric  components  were  wholly  formed  and  cut  in  the  United  States 
and  then  exported  to  Mexico  ready  for  assembly  and  there  assembled  and 
returned  to  the  U.S.  customs  territory. 

3.  In  order  to  maintain  the  general  level  of  reciprocal  and  mutually  advan- 
tageous concessions  under  the  NAFTA,  I  have  determined  that  new  provi- 
sions should  be  added  to  chapter  99  of  the  HTS  to  provide  that  specified 
apparel  articles,  which  are  assembled  in  Mexico  using  interlining  fabrics 
that  are  cut  but  not  formed  in  the  United  States,  and  which  otherwise 
meet  the  conditions  set  forth  in  HTS  heading  9802.00.90,  may  enter  the 
United  States  free  of  duty  on  a  temporary  basis  because  the  necessary 
interlining  fabrics  for  such  apparel  are  no  longer  formed  in  the  United 
States.  The  consultation  and  layover  requirements  provided  for  in  section 
103(a)  of  the  NAFTA  Implementation  Act  have  been  observed. 

4.  Section  604  of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C.  2483)("Trade 
Act"),  authorizes  the  President  to  embody  in  the  HTS  the  substance  of 
the  relevant  provisions  of  that  Act,  and  of  other  Acts  affecting  import  treat- 
ment and  actions  thereunder,  including  the  removal,  modification,  continu- 
ance, or  imposition  of  any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including,  but  not  limited  to,  sections 
103(a)  and  201(b)  of  the  NAFTA  Implementation  Act,  section  604  of  the 
Trade  Act,  and  section  301  of  title  3,  United  Siates  Code,  do  proclaim 
that: 
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(1)  Subchapter  VI  of  chapter  99  of  the  HTS  is  modified  as  provided 
in  the  Annex  to  this  proclamation. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(3Ka)  The  modifications  to  the  HTS  made  by  this  proclamation  shall 
be  effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  fifteenth  day  after  the  signing  of  this 
proclamation. 

(b)  At  the  close  of  the  effective  period  specified  therefor  in  the  Annex, 
HTS  subheadings  9906.98.02  and  9906.98.03  shall  cease  to  apply  to  imported 
articles,  except  that  goods  described  in  such  subheadings  that  were  shipped 

~  and  in  transit  on  a  through  bill  of  lading  on  such  specified  date  shall 

be  eligible  for  the  tariff  treatment  specified  therein  as  if  entered  on  the 
last  day  of  such  effective  period.  At  the  close  of  the  day  that  is  one  year 
from  the  close  of  the  effective  period  specified  in  such  HTS  subheadings, 
U.S.  note  28  to  subchapter  VI  of  chapter  99,  such  subheadings  and  their 
immediately  superior  text  beginning  with  the  word  "Apparel"  shall  all  be 
deleted  from  the  HTS. 

(c)  The  United  States  Trade  Representative  is  authorized,  after  obtaining 
advice  from  the  appropriate  advisory  committees  established  under  section 
135  of  the  Trade  Act  (19  U.S.C.  2155),  to  extend  the  effective  period  of 
the  new  tariff  provisions  for  one  additional  year,  upon  publication  in  the 
Federal  Register  of  a  notice  modifying  the  new  HTS  subheadings  accordingly. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

ProclwvMtions: 

7118 49261 

7119 _ 49263 

7120 „ 49411 

71 21 „ 4981 3 

7122 49817 

7123 50449 

7124..... 50459 

7125 50739 

Executive  Orders: 
5327  (See  Bureau  of 

Land  Managenrwnt 

notice) 46803 

12843  (See  EO 

13101) 49643 

12845 (See  EO 

13101) 49643 

12856 (See  EO 

13101) 49643 

12873  (Revoiwd  by 

EO  13101) 49643 

12902  (See  EO 

13101) 49643 

12969  (See  EO 

13101) 49643 

13031 (See  EO 

13101) 49643 

13101 49643 

Administrative  Orders: 
Presidential  Delenninatlons: 
No.  98-34  of 

Septemt)er  9, 

1998 50453 

No.  98-35  of 

September  11, 

1998 50455 


5  CFR 

PropoMd  Ruiss! 

2424 ..48130 

7  CFR 

301 47127 

319 _.. - 50100 

354 „ 50100 

905 46629 

916 50461 

917 50461 

920 46861 

924 46631 

927 46633 

953 46635 

981 „ 48995 

1106 46866 

1160 46637 

1306 46385 

Propossd  Rules: 

319 46403 

400 46703 

457 „ 46706 

905 46708 


1079 _ 49042 

1 1 50 501 78 

1160 50540 

1220 47200 

1726 49503 

1 755 49504 

8  CFR 


Proposed  Ruiss: 
3 „ 

..47205.  49043 

104 

46511 

236 

, 47205 

240 

47205 

241 

, 47205 

9  CFR 

, 47128 

3 

51 

47128 

, 47419 

93 

, 49819 

381 

„...48958 

PfopOMd  Rutas: 
78 

49670 

201 

48450 

381 

48961 

441 

48961 

10  CFR 

20 

,_ 50127 

30 , 

50465 

50 

50465 

73 

430 ... 

49413 

48038 

71 1 , 

48060 

Proposed  Rules: 
2 

.48644 

36 

49298 

51 

.„ 48644 

80 

72 - 

;....47440 

49046 

73 

49505 

76.- 

49301 

430 

.„ 48451 

11  CFR 

Proposed  Rules: 
102 

48452 

103 

106 

48452 

48452 

12  CFR 

3 

..46518,  48571 

208 

..46518,  48571 

225 

325 

..46518,48571 
..46518,48571 

567 

..46518,48571 

611 

615 

49265 

, 49265 

620 

, 49265 

627 

49265 

Propossd  RuIeK 
404 „ 

48452 

11 
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545 49874 

560 49874 

61 1 49305 

620 49305 

701 49164 

13CFR 

121 .?. 46640 

1 23 ...46643,  46644 

125 46640 

14CFR 

39 46645,  46647,  46868, 

46870,  46872,  46873,  46875. 
46876,  46878,  47091,  47423, 
48417,  48418,  48421,  48422, 
48423,  48425,  48571,  48573, 
48997,  49265,  49267,  49269. 
49272,  49273,  49275,  49278, 
49280,  49414.  49416,  49418. 
49420,  49421.  49423.  49653. 
49654.  49656.  49657.  49659. 
49661.  49819.  50129.  50130. 
50132.  50134.  50135.  50138, 
50482,  50484,  50485,  50487, 
50490.  50492,  50493,  50495, 
50498,  50500.  50501.  50503. 
50505,  50506.  50508.  50511, 
50512,50514 

71 46511,  46880,  47091. 

47151.  47152.  47153.  47155. 

48081 .  48427.  48575.  49281 . 

49282.  49283,  49284.  50139. 

50140,  50142 

73 46648 

95 46650 

97 48998,  48999.  49001 

Propo— d  Riilw: 

21 46834 

27 „ 46834 

29 46834 

39 ....4671 1 ,  46712.  46714. 

46924,  46925,  46927,  46932, 
46934,  47440.  47443.  47445. 
47447.  48138.  48140,  48141. 
48653.  48655.  49048.  49050. 
49307,  49309.  49673,  49675. 
49677.  49679.  49877,  49879. 
49881,50174,50540 

71 46936.  48143.  49052 

91 46834 

15CFR 

1 4 471 55 

303 49666 

732 50516 

734 50516 

736 49425 

740 50516 

742 50516 

743 50516 

748 50516 

750 50516 

752 5051 6 

770 50516 

772 50516 

774 50516 

17CFR 

1 „ 49955 

240 46881.  50622 

Proposed  RuIm: 

1 49883 

17 49883 

18 49883 

34 „ 49681 


35 „ 49681 

150 49883 

201 4671 6 

240 47209 

18CFR 

Proposed  Rules: 

1 301 47448 

21CFR 

3 48576 

5 48576 

10 48576 

16 48576 

25 48576 

50 48576 

56 48576 

58 48576 

71 _ 48576 

1 01 48428 

178 49284 

179 46388 

200 48576 

201 48576 

207 48576 

210 48576 

21 1 48576 

310. ..».....„..........>...»» 48576 

31 2 48576 

31 4 48576 

358 46389 

369 48576 

429 48576 

430. 48576 

431 „ 48576 

432 „ 48576 

433 48576 

436 48576 

440 48576 

441 48576 

442 48576 

443 48576 

444 48576 

446 48576 

448 48576 

449 48576 

450..._ „48576 

452 48576 

453 48576 

455 48576 

460 48576 

520 46652 

522 46652.  49002 

556 49002 

558 46389.  48576 

800 48576 

801 50660 

812 48576 

884 48428 

Proposed  Rules: 

3 46718 

5 „ 46718 

1 0 4671 8 

20 4671 8 

207 46718 

31 0 4671 8 

312 46718 

31 6 4671 8 

600 46718 

601 4671 8 

607 4671 8 

61 0 4671 8 

640 46718 

660 46718 

1300 49506 

1 310 49506 


22CFR 

41 48577 

42 48577 

Proposed  Rules: 

201 49682 

23CFR 

1225 - 46881 

1340 46389 

24  CFR 

5 46566.46582 

50 48988 

200 46582 

207 46566 

236 46582 

266 46566.  46582 

401 ...48926,  50527 

402 48926,50527 

570 48437 

880 46566,  46582 

881 46566 

882 _..46566 

883 46566 

884 46566 

886 46566,  46582 

891 46566 

901...™ ^ 46596 

902 46596 

965 .46566 

982 46582 

983 . 46566 

985 „.....48548 

1005 48988 

26  CFR 

1 47172.  50143 

PraoiMMl  Rutaft 

1 46937,  47214,  47455. 

48144,48148,48154 

27  CFR 

Proposed  Rules: 

4 „ 49883 

9 48658 

28  CFR 

92 50145 

29  CFR 

406 46887 

408 ...46887 

1910 ., 50712 

2520 48372 

4044 49285 

Proposed  Rules: 

2510 50542 

2520 48376 

2560 .48390 

30  CFR 

21 .471 18 

24 471 1 8 

75 : 47118 

250 48578 

253 48578 

904 „ 49427 

91 7 47091 

934 49430 

Proposed  Rules: 

26 47120 

29 47120 

57 47120 

70 47123 

71 471 23 


75 47120 

90 47123 

707 46951 

874 46951 

904..... 48661 

920 .501 76 

934 50177 

31  CFR 

103 50147 

357 50159 

32  CFR 

199 48439 

234 49003 

33  CFR 

100 47425.  48578.  49004. 

50160 

117 47174.  47426.  47427, 

49286,  49287,  49883 

165 46652,  46888,  46889. 

46890.  46891,  47428,  49883 
Proposed  Rules: 

1 00 501 79 

117 „ 48453 

165 _ 47455 

34  CFR 

Proposed  Rules: 

674 49798 

682 49798 

36  CFR 

242 46394 

Proposed  Rules: 

1 4931 2 

3 49312 

1 001 50024 

1002 50024 

1003 50024 

1 004 50024 

1005 50024 

1006 50024 

1007 „ 50024 

1008 50024 

1009 50024 

37  CFR 

1 .47891 .  48448 

2 48081 

3 48081 

253 49823 

Proposed  Rules: 

201 4721 5 

38  CFR 

17 48100 

Proposed  Rules: 

1 48455 

2 48455 

39  CFR 

241 46654 

Proposed  Rules: 

1 1 1 46719 

501 4628 

502 4671 9.  46728 

3001 46732.  47456 

40  CFR 

Oh.  I 48792 

9 48806.  48819.  50280 

52 46658. 46659.  46662. 

46664.  46892.  46894.  47174. 
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47179,  47429,  47431,  47434. 
48106.  49005,  49434,  49436 

59 48806,  48819.  48849 

60 49382,  49442.  50162. 

50163 

62 „ 47436 

63 46526,  49455.  50280 

69 49459 

80 49459 

136 50388 

141.: 47098 

1 42 „ 48076 

1 43 47098 

180 48109.  481 13.  481 16. 

48579.  48586.  48594,  48597. 

48607,  49466.  49469.  49472. 
49479,  49837 

185 48597 

264 49384 

265 „ 49384 

268 48124 

271 49852,  50528.  50531 

300 48448.49855 

439 50388 

721 ; 481 57 

745 46668 

Proposed  Rules: 

51 46952 

52 46732.  46733.  46942, 

47217.  47217.  47458,  47459, 

49053,  49056.  49058.  49517, 
50180 

62 47459 

63 48890 

80...... 49317 

86 48464,  48664 

135 48078 

141 471 15 

1 43 471 1 5 

180 48664 

271 49884.  60545 

300 49321 

442 50545 

721 48127,49518 

745 46734 

41CFR 

301 47438 


42  CFR 

1000 46676 

1 001 46676 

1 002 46676 

1005 46676 

Proposed  Rules: 

5 46538 

51  c „ 46538 

405 „ 50545 

409 47552 

41 0 47552.  50545 

41 1 47552 

412 47552 

41 3 47552,  50545 

414 50545 

415 50545 

419 47552 

424 50545 

485 50545 

489 47552 

498 47552 

1 001 46736 

1002 46736 

1003 „ 46736,  47552 

43  CFR 

Proposed  Rules: 

414 50183 

44  CFR 

64 49288 

65 49860.49867 

67 .....49862 

Proposed  Rules: 

67 49884 

45  CFR 

670 50164 

Proposed  Rules: 

1 207 46954 

1208 „ 46963 

1209 46972 

1355 50058 

1356 50058 

2551 46954 

2552 46963 

2553 46972 

46  CFR 

502 50534 


503 

50534 

510 

514 

540 

572 

585 





..50534 
..50534 
..50534 
..50534 
..50534 

587........ 

50534 

588 

sntud 

249 

47  CFR 

Ch.  1 

..47217. 49161 
47460 

1 

..47438 

48615 

2 

..50538 

21 

..49870 

54 

dtUiHA 

69 

73 

74 

.'.48615, 

..48634.  49869 

49291,49487. 

496Q7,  49870 

„„ 4fl8lS 

78 

49870 

80 

..49870 

90 

..49291 

Proposed  Rules: 
15 

..50184 

.50185 

18 

..50547 

61 

..49520 

63... 



..49520 

69 

A9fi9C\ 

73 

97 

.46978.  46979.  49323. 

49682.  496a'^.  49684 

49QS9 

48  CFR 

246 

..47439 

1504 

..46898 

1542 

1552 





..46898 
..46898 

16 

..48416 

232 

..47460 

252 

, 

..47460 

1509 

..49530 

1552 

49530 

49  CFR 
172 

..48566 

173 

174 

..48566 
..48566 

175 48566 

176. — 48566 

177 >.. 48566 

195  ..„ 46692 

213 49382 

571 46899 

1002 46394 

1182 46394 

1187 „ 36394 

1188 46394 

Proposed  Rules: 

1 71 46844 

172 46844 

1 73 46844 

178 46844 

229....„ ; 48294 

231 ....48294 

232 „ 48294 

240 50626 

571 _ 49891 

572 46979.49981 

585 49958 

587 49958 

595 49958 

50  CFR 

17 46900.  48634.  49006. 

49022 

20 36399,  501 70 

32 46910 

1 00 .; 46394 

226..... „ 46693 

227 49035 

285 48641. 49296.  49668. 

49873 

660 46701 

679 47461,  48634.  49296, 

49668,50170 
Proposed  Rules: 

17 48162,  48165,  48166, 

49062.  49063,  49065,  49539, 
50187.50547 

227 50187 

229 48670 

622 47461 

648 47218.  48167.  48168. 

48465 
679 46993.  47218.  49540, 

49892 


IV 


Federal  Register / Vol.  63,  No.  183 /Tuesday,  September  22.  1998/Reader  Aids 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  22. 
1998 

COMMERCE  DEPARTMENT 
Export  AdmlnistratkMi 
Bureau 

Export  licensing: 
Commerce  control  list — 
Encryption  items 
transferred  from  U.S. 
Munitions  List  to 
Commerce  Control  List; 
published  9-22-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  published  7-24-98 
Oregon;  published  7-24-98 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  published  7-24-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Cessna;  published  9-18-98 
Pilatus  Airaaft  Ltd.; 
published  6-25-98 
Pilatus  Aircraft  Ltd.; 
correction;  put)lished  7-31- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestically 

produced;  comments  due  by 

10-2-98;  published  8-3-98 
Peanuts,  imported;  comnients 

due  by  9-30-98;  published 

8-31-98 
AGRICULTURE 
DEPARTMENT    ~ 
Animal  and  Plant  Health 
inspection  Service 
Animal  welfare: 

Field  study;  definition;    ' 
comments  due  by  9-29- 
98;  published  7-31-98 


Plant-related  quarantine, 

foreign: 

Wood  chips  from  Chile; 
comments  due  by  9-28- 
98;  published  7-28-98 

User  fees: 
Veterinary  services;  embryo 
collection  center  approval 
fees;  comments  due  tjy  9- 
28-98;  published  7-28-98 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  insurance 
Corporation 

Crop  insurance  regulations: 
Grapes;  comn>ents  due  by 
10-2-98;  published  9-2-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Diseases  and  conditions 
identifiable  during  post- 
mortem inspection; 
HACCP-t)ased  concepts; 
comments  due  by  9-28- 
98;  published  7-29-98 
In-plant  slaughter  inspection 
models  study  plan; 
HACCP-based  concepts; 
comments  due  by  9-28- 
98;  published  7-29-98 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Electric  program  standard 
contract  forms;  comments 
due  by  9-28-98;  published 
8-27-98 

ENERGY  DEPARTMENT      - 

Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 

Alternative  fuel 
transportation  program — 

P-series  fuels  definition; 
comments  due  by  9-28- 
98;  published  7-28-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxl 
promulgation;  various 
States: 
Califomia;  comments  due  by 

10-2-98;  published  9-2-98 
Maryland;  comments  due  by 

10-2-98;  published  9-2-98 
New  Jersey;  comments  due 

by  9-30-98;  published  8- 

31-98 
North  Dalcota;  comments 

due  by  9-28-98;  putjiished 

8-27-98 
Pennsylvania;  comments 

due  by  10-2-98;  published 

9-2-98 


Drinking  water: 
Natk>nal  primary  drinking 
water  regulations — 
Pesticides  and  microt>ial 
contaminants;  analytical 
methods;  comments 
due  by  9-29-98; 
published  7-31-98 
Pestk;ides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  comments  due 
by  9-28-98;  published  9- 
11-98 
Superfund  program: 
National  oil  and  hazardous 
suttstances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-28-98;  published 
7-28-98 
National  priorities  list 
update;  comments  due 
by  9-28-98;  put)lished 
8-27-98 
Toxic  substances: 
Lead-t>ased  paint  activities — 
Training  programs 
accreditation  and 
contractors  certification; 
fees;  comments  due  by 
10-2-98;  published  9-2- 
98 
Training  programs 
accreditation  arxJ 
contractors  certification; 
fees;  comments  due  by 
10-2-98;  published  9-2- 
98 
Lead-based  paint; 
klentification  of  dangerous 
levels  of  lead;  comments 
due  by  10-1-98;  published 
7-22-98 
Water  pollution  control: 
Underground  injectkm 
control  program — 

Class  V  wells; 
requirements  for  motor 
vehicle  waste  and 
industrial  waste  disposal 
wells  and  cesspools  in 
ground  water-t>ased 
source  protection  areas; 
comments  due  by  9-28- 
98;  published  7-29-98 

FEDERAL 

COMMUNICATIONS 

.COMMISSION 

Radio  stations;  table  of 
assignments: 
North  Carolina;  comments 

due  by  9-28-98;  put)lished 

8-14-98 

FEDERAL  ELECTION 
COMMISSION 

Candidate  and  convnittee 
activities;  allocations: 
Prohibited  and  excessive 
contributions;  "soft 


money";  comments  due 
by  10-2-98;  published  9- 
10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  productk>n  aids, 
and  sanitizers — 
Cak^ium 
bis(monoethyl{3,5-d»-tert- 
butyM-hydroxylienzyl) 
phosphonate]; 
comments  due  by  9-28- 
98;  published  8-27-98 
Food  for  human  consumption: 
Food  labeling— 
Dietary  supplenf)ents; 
effect  on  structure  or 
function  of  body;  types 
of  statements  definitkxi; 
comments  due  by  9-28- 
98;  published  8-26-98 
Medical  devices: 
Investigational  plans; 
nrKXlifications,  changes  to 
devices,  clinrcaJ  protocol, 
etc.;  comments  due  by  9- 
28-98;  published  7-15-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  aixj  threatened 
species: 

Canada  lynx;  comments  due 
by  9-30-98;  published  7-8- 
98 
Migratory  t>ird  hunting: 
Baiting  and  baited  areas; 
comments  due  by  10-1- 
98;  published  5-22-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

■  Pennsylvania;  comments 
due  by  9-30-98;  published 
8-28-98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  and  metal  and  nonmetat 
mine  safety  and  health: 
Surface  haulage  equipment; 
safety  standards; 
comments  due  by  9-28- 
98;  published  8-28-98 
NUCLEAR  REGULATORY 
COMMISSION 

Classified  information,  access 
and  protection;  conformance 
to  national  polk:ies; 
comments  due  by  10-2-98; 
published  8-3^98 
Radiation  protection  standards: 
Respiratory  protection  and 
controls  to  restrict  internal 
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exposures;  comments  due 
by  9-30-98;  published  7- 
17-98 

PERSONNEL  MANAGEMENT 

OFFICE 

Health  benefits.  Federal 
employees: 
Contributions  and 
withholdings;  weighted 
average  of  subscription 
charges;  comments  due 
by  9-28-98;  published  8- 
28-98 
New  enrollments  or 
enrollment  changes; 
standardized  effective 
dates;  comments  due  by 
9-30-98;  published  8-31- 
98 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Investment  companies: 
Investment  advisers  to 
investment  companies; 
exemption  expansion; 
comments  due  by  9-30- 
98;  published  7-28-98 

Practice  and  procedure: 
Securities  violations; 
Federal,  State,  or  local 
criminal  prosecutorial 
authority  representatives; 
participation  in  criminal 
prosecutions;  comments 
due  by  10-2-98;  published 
9-2-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Merchant  marine  officers  and 
seamen: 


Licenses,  certificates  of 
registry,  and  merchant 
mariner  documents;  user 
fees;  comments  due  l)y  9- 
28-98;  published  4-1-98 

TRANSPORTATION    . 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Flight  plan  requirements  for 

helicopter  operations 

under  instrument  flight 

rules;  comments  due  by 

10-2-98;  published  9-2-98 
Airworthiness  directives: 
Aerospatiale;  comments  due 

by  9-28-98;  put>lished  8- 

27-98 
Boeing;  comments  due  by 

10-2-98;  published  8-3-98 
Fairchild;  comments  due  by 

9-30-98;  pul)lished  7-31- 

98 
Loct<heed;  comments  due 

by  9-28-98;  published  8- 

13-98 
McDonnell  Douglas; 
.    comments  due  by  9-28- 

98;  published  7-30-98 
Mooney  Aircraft  Corp.; 

comments  due  by  9-30- 

98;  published  7-22-98 
Raytheon;  comments  due  by 

9-28-98;  published  8-13- 

98 
Airworthiness  standards: 
Special  conditions — 


Raytheon  Aircraft  Co. 
model  3000  airplane; 
comments  due  by  9-28- 
98;  published  8-27-98 
Class  C  and  Class  D 
airspace;  informal  airspace 
meetings;  comments  due  by 
10-1-98;  published  6-10-98 
Class  D  airspace;  comments 
due  by  9-28-98;  published 
8-27-98 
Class  E  airspace;  comments 
due  by  9-28-98;  published 
8-27-98 
Federal  airways  and  jet 

routes;  comments  due  by 
'  10-2-98;  published  8-19-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

State-issued  driver's  license 
and  comparable 
identification  documents; 
comments  due  by  10-2-98; 
published  8-19-98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 
Harmonization  with  UN 
recommendations. 
International  Maritime 
Dangerous  Goods 
Code,  and  International 
Civil  Aviation 


Organization's  technical 
instructions;  comments 
due  by  10-2-98; 
published  8-18-98 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firaarms  Bureau 

Omnibus  Consolidated 
Appropriations  Act  of  1997; 
implementation: 

Misdemeanor  crime  of 
domestic  violence 
conviction;  prohibited  from 
shipping,  receiving  or 
possessing  firearms  and 
ammunition,  etc.; 
comments  due  by  9-28- 
98;  published  6-30-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Excise  taxes: 

Kerosene  and  aviation  fuel 
taxes  and  tax  on  heavy 
vehicles;  comments  due 
by  9-29-98;  pubUshed  7-1  • 
98 

Income  taxes: 

Euro  currency  conversion; 
tax  issues  guidance  for 
U.S.  taxpayers  conducting 
tMJSiness  with  European 
countries  replacing  tfieir 
currencies;  cross 
refererx:e;  comments  due 
by  10-1-98;  published  7- 
29-98 
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Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  50915-50916 

Agricultural  Marketing  Service 

RULES 

Fniits,  vegetables,  and  other  products,  processed: 

Inspection  and  certification,  50745-50747 
PROPOSED  RULES 
Onions  (sweet)  grown  in — 

Washington  and  Oregon,  50802-50814 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  He^th  Inspection  Service 

See  Farm  Service  Agency 

See  Federal  Crop  Insurance  Corporation 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Kamal  bunt  disease — 
Regulated  areas,  movement  from,  50747-50752 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Aberdeen  Proving  Ground,  MD;  mustard  agent 

neutralization/biotreatment;  pilot  testing,  50892 
Base  realignment  and  closure — 
Defense  Distribution  Depot  Memphis,  TN,  50892 

Arts  and  Humanities,  Nattonai  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Breast  and  Cervical  Cancer  Early  Detection  and  Control 
Advisory  Committee,  50916 
Meetings: 

Tuberculosis  Elimination  Advisory  Coimcil,  50916 
Organization,  functions,  and  authority  delegations: 
National  Center  for  Chronic  Disease  Prevention  and 

Health  Promotion,  Program  Services  Branch,  50916- 
50917 

Children  and  Families  Administraflon 

PROPOSED  RULES 

Personal  Resp<msibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Temporary  assistance  for  needy  famiUes  program — 
State  cMld  poverty  rate  determination  methodology, 
50837-50848 
Tribal  temporary  assistance  for  needy  families  and  Native 
employment  works  programs,  50848 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  50917 


CoastQuard 

PROPOSED  RULES 

Drawbridge  operations: 

Mississippi,  50821-50823 
Marine  occupational  safety  and  health  standards: 

Commercial  diving  operations,  50848-50849 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

PhiUppines,  50889 

Thailand,  50889-50890 
Export  visa  requirements;  certification,  waivers,  etc.: 

Haiti,  50890 

Corporation  for  National  and  Community  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  50890-50891 

Defense  Department 
See  Army  Department 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabihty,  etc: 
Business  and  international  education  program,  50963- 

50964 
Strengthening  institutions  and  Hispanic-serving 
institutions  programs,  50959-50961 

Energy  Department 

See  Federal  Energy  Regiilatory  Commission 
NOTICES 
Meetings: 
Basic  Energy  Sciences  Advisory  Committee,  50892-50893 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alaska,  50762-50764 
California,  50764-50769 
Clean  Air  Act: 
State  operating  permits  programs — 
Arizona,  50769-50773 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Flufenacet,  50784-50791 
Isoxaflutole,  50773-50784 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Opacity  continuous  emission  monitoring  systems.  50824- 
50836 
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Air  quality  implementation  plans;  approval  and 

promulgation;  various  States:  .    . 

Alaska,  50823 

California,  50823-50824 
NOTICES 
Air  pollutants,  hazardous;  national  emission  standards: 

Connecticut  and  Massachusetts;  constructed  or 

reconstructed  major  sources;  maximum  achievable 
control  technology  determinations,  50899-50901 
Meetings: 

Ozone  Transport  Conunission,  50900 
Pesticide,  food,  and  feed  additive  petitions: 

Biosafe  Systems,  50901-50903 

EDEN  Bioscience  Corp.  et  al.,  50903-50906 

Rohm  &  Haas  Co.,  50907-50911 
Pesticide  registration,  cancellation,  etc.: 

Sumitomo  Chemical  Co.  Ltd.  et  al.,  50900-50901 

Executive  Office  of  the  President 

See  I'residential  Docimients 

Export  Administration  Bureau 

NOTICES 

Meetings: 

President's  Export  Coimcil,  50864-50865 
National  Defense  Stockpile;  market  impact  of  proposed 
disposals  of  excess  commodities,  50865-50867 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  50864 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Bombardier,  50755-50757 
Saab,  50753-50755 
NOTICES 

Airport  noise  compatibility  program: 
Noise  exposure  map — 
Camarillo  Airport,  CA,  50953-50954 
Oxnard  Airport,  CA,  50952-50953 
Aviation  Rulemaking  Advisory  Committee;  task 

assigpunents,  50954-50955 
Meetings: 
Commercial  Space  Transportation  Advisory  Committee. 
50955 

Federal  Communications  Commission 

RULES 

Personal  communications  services: 
Licenses  in  C  block  (broadband  PCS) — 
Installment  payment  financing,  50791-50801 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Fresh  market  tomatoes,  50752-50753 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  50898-50899 
Applications,  hearings,  determinations,  etc.; 
Choctaw  Generation  L.P.,  50893 
Crossroads  Pipeline  Co.,  50893-50894 
Florida  Gas  Transmission  Co.  et  al.,  50894 
Iroquois  Gas  Transmission  System,  L.P.,  50894-50895 


MidAmerican  Energy  Co.  et  al..  50895 
Northern  Natural  Gas  Co..  50895 
Three  Rivers  Pipeline  Co.,  50895-50898 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Eastern  Mediterranean  Shipping  Corp.,  50911-50912 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities:     ^ 

Proposed  collection;  comment  request;  correction,  50912 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  50912 

Formations,  acquisitions,  and  mergers,  50912-50913 

Formations,  acquisitions,  and  mergers;  correction,  50913- 
50914 

Permissible  nonbanking  activities,  50914 

Permissible  nonbanking  activities;  correction,  50914 
Meetings: 

Consumer  Advisory  Council.  50914-50915 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 

Westslope  cutthroat  trout;  correction.  50850 
Yacare  caiman,  etc.,  50850-50863 
NOTICES 
Endangered  and  threatened  species  permit  applications. 

50922 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Humboldt  Covmty.  CA;  northern  spotted  owl,  etc., 
50883-50885 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 
Internal  review  of  agency  decisions 
Withdrawn.  50757 
PROPOSED  RULES 

Administrative  practice  and  procedure: 
Internal  review  of  agency  decisions 
Correction,  50815 

NOTICES 
Meetings: 
Cardiovascular  and  Renal  Drugs  Advisory  Committee, 
50917-50918 
Reporting  and  recordkeeping  requirements.  50918 
Reports  and  guidance  documents;  availability,  etc.: 
On-farm  feed  manufacturing  and  mixing  operations; 
interpretation;  industry  gmdance.  50918-50919 

General  Services  Administration 

NOTICES 

Federal  travel: 
Centralized  household  goods  traffic  management  program 
(CHAMP);  broker  and  direct  move  management 
services  provider  participation;  provisions  removed 
Move  management  services  continuation.  50915 

Government  Printing  Office 

NOTICES 
Meetings: 
Depository  Library  Cotindl.  50915 
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Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

NOTICES 

Medicare  and  Medicaid: 
Organ  procurement  organizations  (OPOs)  in  designated 
areas;  hospitals  requesting  waivers;  list,  50919-50920 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Housing  opportunities  for  persons  with  AIDS  program, 
50920-50921 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
American  Samoa  Econonxic  Advisory  Commission,  50921 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Corporate  reorganizations;  continuity  of  interest 
requirement;  clarification,  50757-50759 
PROPOSED  RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Railroad  employers;  exception  from  supplemental 
annuity  tax,  50819-50821 
Income  taxes: 
Taxable  transactions;  treatment  of  disposition  by  one 
corporation  of  stock  of  another  corporation,  50816- 
50819 

Intemational  Trade  Administration 

NOTICES 
Antidumping: 
Dynamic  random  access  memory  semiconductors  of  one 
megabit  or  above  from — 
Korea,  50867-50880 
Fresh  and  chilled  Atlantic  salmon  from — 

Norway,  50880-50881 
Iron  construction  castings  frt>m — 

Canada,  50881 
Potassium  permanganate  from — 

China,  50882 
Pressure  sensitive  plastic  tape  frx>m — 
Italy,  50882-50883 

Intemational  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  50926 

Justice  Department 

See  Justice  Programs  Office 
RULES 
Grants: 
Bulletproof  vest  partnership  program,  50759-50762 


Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  50926-50927 
Submission  for  OMB  review;  comment  request,  50927 

Labor  Department  — 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Opening  of  public  lands: 

Nevada.  50922-50923  " 

Recreation  management  restrictions,  etc.: 
.  BLM-administered  lands,  UT;  certified  noxious  weed-free 
hay,  straw,  or  mulch  use,  50923 
Resource  management  plans,  etc.: 
Taos  Field  Office,  NM,  and  San  Luis  Resource  Area,  CO, 
50924 
Survey  plat  filings: 
Colorado.  50924-50925 

Maritime  Administration 

PROPOSED  RULES 

Subsidized  vessels  and  operators: 
Marine  hull  insurance;  underwriters  approval,  50849- 
50850 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
National  Museiun  Services  Board,  50928 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Black  and  blue  rockfish;  correction,  50801 
NOTICES 
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The  President 


Presidential  Documents 


Proclamation  7126  of  September  18,  1998 

National  Farm  Safety  And  Health  Week,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  agricultviral  industry  plays  an  important  role  in  our  Nation's  econ- 
omy. It  provides  us  with  an  ample  supply  of  high-quality  food  and  fiber 
and  a  rewarding  form  of  employment  for  millions  of  Americans.  However, 
farming  and  ranching  remain  among  our  Nation's  most  dangerous  occupa- 
tions, demanding  an  understanding  of  complex  agricultural  equipment,  strict 
attention  to  detail,  and  careful  performance  of  farm  and  ranch  work. 

Among  the  most  hazardous  duties  on  farms  and  ranches  is  the  operation 
of  farm  tractors  and  machinery.  This  work  is  even  more  dangerous  with 
extra  riders,  and  all  farm  equipment  operators  should  avoid  carrying  people 
on  their  machinery  who  are  not  necessary  to  their  work.  Using  tractors 
and  machinery  can  be  especially  dangerous  during  planting  and  harvesting 
seasons,  when  farmers  and  ranchers  must  use  public  highways  to  gain 
access  to  production  fields  or  to  bring  the  harvested  crop  to  market.  During 
these  times,  all  vehicle  and  equipment  operators  must  exercise  special  cau- 
tion on  our  roadways. 

After  school,  during  the  summer,  and  other  times  of  the  year  when  children 
have  more  unsupervised  time,  can  be  very  hazardous  to  our  next  generation 
of  farmers  and  ranchers.  Since  many  agricultural  operations  are  family- 
oriented,  this  work  can  bring  younger  family  members  into  contact  with 
the  mechanical,  chemical,  and  environmental  hazards  their  more  knowledge- 
able parents  and  older  siblings  face  daily  with  appropriate  caution.  Adults 
should  strive  to  set  good  examples  for  younger,  inexperienced  workers  and 
always  carefully  monitor  children's  activities. 

Because  of  the  environment  they  work  in,  agricultural  workers  also  face 
serious  health  concerns.  Noisy  equipment  and  inadequate  hearing  protection 
frequently  cause  permanent  hearing  loss  among  farm  and  ranch  employees, 
and  skin  cancer  rates  among  agricultural  workers  are  exceedingly  high, 
due  to  long  exposure  to  the  sun  and  chemicals.  In  every  farm  environment, 
workers  need  to  use  protective  gear  to  avoid  health  and  safety  hazards. 
This  is  not  only  for  their  personal  benefit — it  also  sends  the  right  message 
to  the  young  people  who  are  the  future  agricultural  workers  of  our  Nation. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  20  through 
September  26,  1998,  as  National  Farm  Safety  and  Health  Week.  I  call  upon 
government  agencies,  businesses,  and  professional  associations  that  serve 
our  agricultural  sector  to  strengthen  their  efforts  to  promote  safety  and 
health  programs  among  oiir  Nation's  farm  and  ranch  workers.  I  ask  agricul- 
tural workers  to  take  advantage  of  the  many  diverse  education  and  training 
programs  and  technical  advancements  that  can  help  them  avoid  injury  and 
illness.  I  also  call  upon  our  Nation  to  recognize  Wednesday,  September 
23,  1998,  as  a  day  to  focus  on  the  risks  facing  young  people  on  farms 
and  ranches.  Finally,  I  call  upon  the  citizens  of  our  Nation  to  reflect  on 
the  bounty  we  enjoy  thanks  to  the  labor  and  dedication  of  agricultural 
workers  across  our  land. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


OjlU/fU^AA^lYUoudb^^^ 
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The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martteting  Service 

7CFRPart52 
[Docket  No.  FV-08-327] 

Processed  Fruits  and  Vegetables 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the 
regulations  governing  inspection  and 
certification  for  processed  fruits, 
vegetables,  and  processed  products 
made  from  them  by  increasing  by 
approximately  three  to  seven  percent 
fees  charged  for  the  inspection  services. 
These  revisions  are  necessary  in  order  to 
recover,  as  nearly  as  practicable,  the 
costs  of  performing  inspection  services 
under  the  Agricultural  Marketing  Act  of 
1946.  The  fees  charged  to  persons 
required  to  have  inspections  on 
imported  commodities  in  accordance 
with  the  Agricultural  Marketing  Act  of 
1937  is  also  affected.  This  rule  also 
incorporates  miscellaneous  changes  to 
revise  a  citation  number  and  revise  a 
statement  in  a  footnote  in  regards  to 
sample  size. 

EFFECTIVE  DATE:  October  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  R.  Rodeheaver,  Branch  Chief, 
Processed  Products  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture.  PO  Box  96456.  Room  0709 
South  Building.  Washington,  DC  20090- 
6456,  Telephone  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  not 
significant  for  piuposes  of  Executive 
Order  12866,  and  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget. 


Pursuant  to  the  requirements  set  forth 
in  the  RFA.  the  Agricultural  Marketing 
Service  (AMS)  has  considered  the 
economic  impact  of  this  action  on  small 
entities.  Accordingly,  the  required 
analysis  is  set  forth  below.  The  purpose 
of  the  Regulatory  Flexibihty  Act  (RFA) 
is  to  fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 

AMS  regularly  reviews  its  user  fee 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  cover  lot,  and  year  roimd 
and  less  than  year  round  inspection 
program  costs  while  maintaining  an 
adequate  reserve  balance  (four  months 
of  costs)  as  called  for  by  Agency  policy 
(AMS  Directive  408.1).  Current  revenue 
projection  for  work  in  regards  to  these 
inspection  programs  diuing  FY  1998  is 
$11.7  million  with  costs  projected  at 
$13.1  million  and  an  end-of-year  reserve 
balance  of  $3.9  milUon.  The  PPB  trust 
fund  reserve  balance  for  these  programs 
will  be  approximately  $0.5  million 
under  the  four-month  level  of 
approximately  $4.4  million,  which  is 
called  for  by  Agency  policy.  Further, 
PPB's  cost  of  operating  the  user  fee 
financed  programs  are  expected  to 
increase  to  approximately  $13.5  million 
during  FY  1999  and  to  approximately 
$13.9  miUion  in  FY  2000.  These  cost 
increases  will  result  from  inflationary 
increases  with  regard  to  current  PPB 
operations  and  services. 

The  Processed  Products  Branch  (PPB) 
estimates  that  without  a  fee  increase  the 
trust  fund  reserve  as  called  for  by 
Agency  policy  (four-months)  will 
significantly  decrease,  that  will  result  in 
an  operating  reserve  balance  of 
approximately  $3.0  milUon  in  FY  1999 
and  $2.6  miUion  in  FY  2000.  This 
relates  to  only  2.9  months  and  2.3 
months  of  operating  reserve  for  the 
respective  years. 

Employee  salaries  and  benefits  are 
major  program  costs  that  accoimt  for 
approximately  85  percent  of  the  total 
operating  budget.  A  general  and  locality 
salary  increase  for  Federal  employees, 
ranging  from  2.30  to  7.11  percent 
depending  on  locality,  effective  January 

1997,  significantly  increased  program 
costs.  Another  locaUty  salary  increase 
ranging  bom  2.30  to  7.27  percent 
depending  on  locality,  effective  January 

1998,  also  increased  program  costs. 


These  increases  have  increased  PPB's 
cost  of  operating  these  programs  by 
$400,000  per  year. 

This  final  rule  will  increase  user  fee 
revenue  generated  under  the  lot 
inspection  program,  and  the  year  round 
and  less  than  year  round  inspection 
programs  by  approximately  $500,000  (3 
to  7  percent)  annually  to  enable  the  PPB 
to  cover  its  costs  and  re-establish 
program  reserves  (cvurent  operating 
reserves  are  being  maintained  at  a  level 
below  that  provided  for  by  Agency 
policy).  This  action  is  authorized  imder 
the  AMA  of  1946  (see  7  U.S.C.  1622(h)] 
which  states  that  the  Secretary  of 
Agriculture  may  assess  and  collect 
"such  fees  as  will  be  reasonable  and  as 
nearly  as  may  be  to  cover  the  costs  of 
services  rendered  *   *  *  ".  The  final  rule 
will  also  incorporate  miscellaneous 
changes  to  revise  a  citation  number  and 
to  revise  a  statement  in  a  footnote  in 
regards  to  sample  size. 

There  are  more  than  1239  users  of 
PPB's  lot,  and  less  than  year  round  and 
year  round  inspection  services 
(including  applicants  who  must  meet 
import  requirements,'  inspections 
which  amount  to  under  2  percent  of  all 
lot  inspections  performed).  A  small 
portion  of  these  users  are  small  entities 
under  the  criteria  established  by  the 
Small  Business  Administration  (13  CFR 
121.601).  There  will  be  no  additional 
reporting,  recordkeeping,  or  other 
compUance  requirements  imposed  upon 
small  entities  as  a  result  of  this  rule. 
PPB  has  not  identified  any  other  federal 
rules  which  may  duplicate,  overlap  or 
conflict  vtrith  this  final  rule. 

Inasmuch  as  the  inspection  services 
are  voluntary  (except  when  required  for 
imported  commodities),  and  since  the 
fees  charged  to  users  of  these  services 
vary  with  usage,  the  impact  on  all 
businesses,  including  small  entities,  is 
very  similar.  Further,  even  though  fees 
will  be  raised,  the  increase  is  small 


>  Section  8«  of  the  Agricultural  Marketing 
Agieement  Act  of  1937,  as  amended  (7  U.S.C.  601- 
604),  requires  that  whenever  the  Secretary  of 
Agriculture  issues  grade,  size,  quality  or  maturity 
regulations  under  domestic  marketing  orders  for 
certain  commodities,  the  same  or  comparable 
regulations  on  imports  of  those  commodities  must 
be  issued  Import  regulations  apply  only  during 
those  periods  when  domestic  marketing  order 
regulations  are  in  effect.  Currently,  there  are  4 
processed  commodities  subject  to  Be  import 
regulations:  canned  ripe  olives,  dates,  prunes,  and 
processed  raisins.  A  current  listing  of  the  regulated 
commodities  can  be  found  under  7  CFR  Parts  944 
and  999. 
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(three  to  seven  percent)  and  should  not 
significantly  affect  these  entities. 
Finally,  except  for  those  applicants  who 
are  required  to  obtain  inspections,  most 
of  these  businesses  are  typically  under 
no  obligation  to  use  these  inspection 
services,  and  therefore,  any  decision  to 
discontinue  the  use  of  the  services 
should  not  prevent  them  from  marketing 
their  products. 

Executive  Order  12988 

The  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  a  retroactive  effect  and  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Final  Action 

The  AMA  authorizes  official 
inspection,  grading  and  certification  for 
processed  fruits,  vegetables,  and 
processed  products  made  from  them. 
The  AMA  provides  that  reasonable  fees 
be  collected  from  the  users  of  the 
services  to  cover,  as  nearly  as 
practicable,  the  costs  of  the  services 
rendered.  This  rule  will  amend  the 
schedule  for  fees  for  inspection  services 
rendered  to  the  processed  fruit  and 
vegetable  industiy  to  reflect  the  costs 
necessary  to  operate  the  program  and 
incorporates  miscellaneous  changes  to 
revise  a  citation  nimiber  and  to  revise  a 
statement  in  a  footnote  in  regards  to 
sample  size. 

AMS  regularly  reviews  its  user  fee 
programs  to  determine  if  the  fees  are 
adequate.  While  PPB  continues  to 
search  for  opportunities  to  reduce  its 
costs,  the  existing  fee  schedule  will  not 
generate  sufficient  revenues  to  cover  lot, 
and  less  than  year  round  and  year  round 
inspection  program  costs  while 
maintaining  an  adequate  reserve  balance 
(four  months  of  costs)  as  called  for  by 
Agency  policy  (AMSlJirective  408.1). 
The  ciurent  revenue  projection  for  work 
in  regards  to  these  inspection  programs 
during  FY  1998  is  $11.7  million  with 
cost  projected  at  $13.1  miUion  and  an 
end-of-year  reserve  of  $3.9  million.  This 
will  result  in  a  decrease  of  PPB's  trust 
fund  balance  of  approximately  $0.5 
million  under  the  four-month  level  ($4.4 
million)  called  for  by  Agency  policy. 
Further,  PPB's  cost  of  operating  these 
inspection  programs  is  expected  to 
increase  to  approximately  $13.5  million 
during  FY  1999  and  to  approximately 
$13.9  million  in  FY  2000,  resulting  in  a 
decrease  of  the  trust  fund  balance  to 
approximately  $3.0  in  FY  1999,  and  to 


approximately  $2.6  million  in  FY  2000. 
These  cost  increases  result  fitim 
inflationary  increases  with  regard  to 
current  PPB  operations  and  services. 

Employee  salaries  and  benefits  are 
major  program  costs  that  accoimt  for 
approximately  85  percent  of  the  total 
operating  budget.  A  general  and  locality 
salary  increase  for  Federal  employees, 
ranging  from  2.30  to  7.11  percent 
depending  on  locality,  effective  January 
1997,  significantly  increased  program 
costs.  Another  general  and  locality 
salary  increase  ranging  from  2.30  to  7.27 
percent  depending  on  locality,  effective 
January  1998,  also  increased  program 
costs.  These  increases  will  increase 
PPB's  costs  of  operating  these 
inspection  programs  by  approximately 
$400,000  per  year.  Therefore,  the  salary 
increases  necessitate  additional  funding 
under  the  program.  This  fee  increase  of 
approximately  3  to  7  percent  should 
result  in  an  estimated  additional 
revenue  of  $500,000  per  year,  and 
should  enable  PPB  to  cover  the  costs  of 
doing  business  and  re-establish  program 
reserves  (ciurent  operating  reserves  are 
at  a  level  below  that  provided  for  by 
Agency  policy).  In  order  to  reach  and 
maintain  a  four-month  reserve,  a  further 
increase  in  fees  may  be  likely  in  future 
years. 

Based  on  the  aforementioned  analysis 
of  increasing  program  costs,  AMS  is 
increasing  the  fees  relating  to  lot 
inspection  service  and  the  fees  for  less 
than  year  round  and  year  roimd 
inspection  services.  For  inspection 
services  charged  under  §  52.42,  overtime 
and  holiday  work  would  continue  to  be 
charged  as  provided  in  that  section.  For 
inspection  services  charged  on  a 
contract  basis  under  §  52.51  overtime 
work  would  also  continue  to  be  charged 
as  provided  in  that  section. 

Unless  otherwise  provided  for  by 
regulation  or  written  agreement  between 
the  applicant  and  the  Administrator,  the 
charges  in  the  schedule  of  fees  in 
§  52.42  is  $43.00/hour. 

Charges  for  travel  and  other  expenses 
as  found  in  §  52.50  will  be  $43.00/hour. 

Charges  for  year-round  in-plant 
inspection  services  on  a  contract  basis 
as  found  in  §  52.51(c)  will  be: 

(1)  For  inspector  assigned  on  a  year- 
round  basis — $35.00/hour. 

(2)  For  inspector  assigned  on  less  than 
a  year-round  basis — $45.00/hour. 

Charges  for  less  than  year-roimd  in- 
plant  inspection  services  (four  or  more 
consecutive  40  hour  weeks)  on  a 
contract  basis  as  found  in  §  52.52(d)  will 
be  each  inspector — $45.00/hour. 

Also,  AMS  revised  §§  52.21  and  52.38 
(Table  n,  footnote  number  2)  to  make 
editorial  changes. 


In  §  52.21,  §  52.50  is  referenced  as 
providing  information  regarding  the 
purchase  of  additional  copies  of 
certificates.  This  will  be  revised  to  read 
§52.49. 

In  §  52.38,  Table  n,  footnote  ntmiber 
2,  the  statement  that  describes  the     _ 
sample  size  for  Group  3  containers  that 
weigh  over  10  pounds  is  omitted.  Table 
n,  footnote  number  2  is  revised  to 
include  the  sample  size  for  Group  3 
containers  that  are  over  10  poimds. 

A  notice  of  proposed  rulemaking  was 
published  in  die  Federal  Register  (63 
FR  35544)  on  June  30, 1998,  with  a 
thirty  day  comment  period.  The 
comment  period  closed  on  July  30, 
1998.  Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the 
Agricultural  Marketing  Service.  No 
comments  were  received  regarding  this 
proposed  rule. 

After  consideration  of  all  relevant 
matter  presented,  this  action  makes  final 
the  changes  as  proposed  on  June  30, 
1998.  The  changes  are  made  effective  on 
October  4. 1998. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling,  Frozen  foods.  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  52  is  amended  to 
read  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621—1627. 
f52^1    [Amended] 

2.  In  §  52.21.  the  word  "§  52.50"  is 
revised  to  read  "§52.49".  

152.42    [Amended] 

3.  In  §  52.42,  the  figure  "$41.00"  is 
revised  to  read  "$43.00". 

$52.50    [Amended] 

4.  In  §  52.50.  the  figure  "$41.00"  is 
revised  to  read  "$43.00". 

§52.51    [Amended] 

5.  In  §  52.51,  paragraph  (c)(1).  the 
figure  "$34.00"  is  revised  to  read 
"$35.00".  in  paragraph  (c)(2).  the  figure 
"$42.00"  is  revised  to  read  "$45.00", 
and  in  paragraph  (d)(1).  the  figure 
"$42.00"  is  revised  to  read  "$45.00". 

6.  In  §  52.38,  footnote  number  2 
immediately  following  Table  II  is 
revised  to  read  as  follows: 
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f  52.38    Sampling  plans  and  procaduras  for 
dalannining  lot  complianca. 

*        *        •        •        • 

2  When  a  standard  sample  size  is  not  ' 
specified  in  the  U.S.  grade  standards,  the 
sample  units  for  the  various  container  size 
groups  are  as  follows:  Groups  1  and  2 — 1 
container  and  its  entire  contents.  Group  3 
containers  up  to  10  pounds — 1  container  and 
its  entire  contents.  Group  3  containers  over 
10  pounds — approximately  three  poimds  of 
product.  When  determined  by  the  inspector 
that  a  3-pound  sample  unit  is  inadequate,  a 
larger  sample  unit  or  1  or  more  containers 
and  their  entire  contents  may  be  substituted 
for  1  or  more  sample  units  of  3  poimds". 

Dated:  September  17, 1998. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  9&-25368  Filed  9-22-98;  8:45  am] 
BILUNQ  CODE  341(Mn-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Servica 

7  CFR  Parts  301  and  319 
[Doctot  No.  96-016-32] 
RIN0679-AA83 

Kama!  Bunt;  Movement  From 
Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Kamal 
bunt  regulations  to  allow,  imder  certain 
conditions,  commercial  lots  of  seed  to 
move  from  restricted  areas  for  seed.  We 
are  also  amending  the  testing 
requirements  for  regulated  articles  other 
than  seed,  removing  certain  articles 
from  the  Ust  of  articles  regulated 
because  of  Kamal  bimt,  clarifying  the 
terms  "used  mechanized  harvesting 
equipment"  and  "used  seed 
conditioning  equipment",  and  clarifying 
requirements  for  soil  movement  vtrith 
vegetables.  These  changes  reUeve 
restrictions  on  the  movement  of  articles 
from  areas  regiUated  because  of  Kamal 
bimt.  We  are  also  requiring  the  moist 
heat  treatment  of  millfeed  produced 
frt>m  grain  that  tests  positive  for  Kamal 
bimt,  adding  a  moisture  condition  to  the 
methyl  bromide  treatment  of  soil,  and 
removing  the  methyl  bromide  treatment 
alternative  for  decorative  articles.  We 
are  also  amending  the  description  of 
stuveillance  areas  to  more  clearly 
distinguish  between  surveillance  areas 
and  restricted  areas.  In  addition,  we  are 
amending  the  regulations  governing  the 
importation  of  wheat  into  the  United 
States  to  make  the  definition  of  the  term 
"Kamal  bimt"  consistent  with  the 
definition  of  that  term  in  the  Kamal 
bunt  regulations. 


EFFECTIVE  DATE:  September  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APfflS,  4700  River  Road  Unit  134. 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPt-EMENTARY  INFORMATION: 
Background 

Kamal  bimt  is  a  fungal  disease  of 
wheat  {Triticum  aestivum),  durum 
wheat  (Th'ticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores,  primarily  through  the 
movement  of  infected  seed.  In  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  estabUshment  of 
Kamal  bunt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets.  The  regulations 
regarding  Kamal  bunt  in  the  United 
States  are  set  forth  in  7  CFR  301.89-1 
through  301.89-14. 

On  January  28, 1998,  we  published  in 
the  Federal  Register  (63  FR  4198-4204, 
Docket  No.  96-016-22)  a  proposal  to 
amend  the  regulations  by  allowing, 
under  certain  conditions,  commercial 
lots  of  seed  to  move  from  restricted 
areas  for  seed;  amending  the  testing 
requirements  for  regulated  articles  other 
than  seed;  removing  certain  articles 
from  the  list  of  articles  regulated 
because  of  Kamal  bunt;  clarifying  the 
terms  "used  mechanized  harvesting 
equipment"  and  "used  seed 
conditioning  equipment";  clarifying 
requirements  for  soil  movement  with 
vegetables;  requiring  the  moist  heat 
treatment  of  millfeed  produced  from 
grain  that  tests  positive  for  Kamal  bunt; 
adding  a  moisture  condition  to  the 
methyl  bromide  treatment  of  soil; 
removing  the  methyl  bromide  treatment 
alternative  for  decorative  articles;  and 
amending  the  description  of 
surveillance  areas.  We  also  proposed  to 
amend  the  regulations  governing  the 
importation  of  wheat  into  the  United 
States  to  make  the  definition  of  the  term 
"Kamal  bunt"  consistent  with  the 
definition  of  that  term  in  the  Kamal 
bunt  regulations. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  March 
30, 1998.  We  received  nine  comjnents 
by  that  date.  They  were  bom 
representatives  of  industry  in,  and  State 
governments  of.  States  with  areas 
regulated  because  of  Kamal  bunt.  Two 
commenters  supported  the  proposed 
rule  as  written.  The  remaining 
commenters  expressed  concerns  about 
certain  portions  of  the  proposed  rule. 


Hieir  concerns  are  discussed  below  by 
issue. 

Movement  of  Commercial  Lots  of  Seed 

Comment:  One  of  the  proposed 
conditions  for  the  movement  of 
commercial  lots  of  seed  from  a  regulated 
area  is  that  the  most  recent  previous 
Kamal  bunt  host  crop  grown  in  the  field 
or  fields  where  the  seed  intended  for 
movement  was  grovtm  must  have  tested 
negative  for  Kainal  bunt  (spores  and 
bunted  kernels).  We  suggest,  as  an 
alternative,  that  commercial  lots  of  seed 
also  be  eligible  for  movement  if  the  field 
or  fields  where  the  seed  was  grown  were 
not  used  for  any  Kamal  bimt  host  crops 
during  the  past  5  years. 

Response:  We  agree  that  a  field  that 
has  not  been  planted  v\rith  Kamal  bunt 
host  crops  for  the  past  5  years  should  be 
eligible  to  produce  seed  for  movement 
in  commercial  lots  fitun  a  regulated 
area.  Five  years  of  non-host  status 
would  verify  a  production  area's 
freedom  from  Kamal  bunt.  Therefore,  in 
response  to  this  comment,  this  final  rule 
provides  that  the  seed  may  come  either 
from  a  field  or  fields  where  the  most 
recent  previous  Kamal  bunt  host  crop 
tested  negative  for  Kamal  bunt  (spores 
and  bunted  kernels)  or  where  Kamal 
bunt  host  crops  have  not  been  grown 
during  the  past  5  years. 

Comment:  The  treatment  proposed  for 
commercial  lots  of  seed  moving  from  a 
regulated  area  is  the  same  treatment 
currently  required  at  §  301.89-13(e)  for 
seed  used  as  germplasm  or  for  research. 
This  protocol  is  too  strict.  The  proposed 
chlorine  wash  will  be  extremely 
difficult,  if  not  impossible,  to  use  on 
large  quantities  of  commercial  seed,  and 
the  double  fungicide  treatment  will 
significantly  affect  the  germination  of 
the  seed.  We  feel  that  the  other 
proposed  conditions  for  the  movement 
df  commercial  lots  of  seed  from  a 
regulated  area  are  sufficient  to  assure 
that  any  seed  moving  from  a  regulated 
area  will  be  at  lower  risk  of  containing 
Kamal  bunt  (spores  and  bunted  kernels) 
than  any  wheat  seed  in  the  world  not  so 
tested. 

Response:  We  proposed  that,  to  be 
eligible  for  movement  as  seed  under 
certificate,  commercial  lots  of  seed 
grown  in  a  restricted  area  for  seed  must: 

•  originate  from  a  field  or  fields  that  are 
not  part  of  a  restricted  area  for  regulated 
articles  other  than  seed  or  a  surveillance  area; 

•  originate  from  a  field  or  fields  where  the 
most  recent  previous  Kamal  bunt  host  crop 
tested  negative  for  Kamal  bunt; 

•  test  negative  for  Kamal  bunt;  and  _ 

•  be  treated  in  accordance  with  $  301.89- 
13(e). 

Under  §  301.89-13(e),  seed  to  be  moved 
from  a  regulated  area  for  use  as 
germpla^  or  for  research  purposes 
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must  be  treated  with  a  chlorine  wash, 
that  is,  a  1.5  percent  aqueous  solution 
of  sodium  hypochlorite  (=30  percent 
household  bleach)  containing  2  mL  of 
Tween  20TM  per  Uter  agitated  for  10 
minutes  at  room  temperature  followed 
by  a  15-minute  rinse  with  clean, 
running  water  and  then  by  drying,  and 
then  with  a  double  fungicide  treatment 
of  either:  (1)  6.8  fl.  oz.  of  Carboxin 
thiram  (10  percent  +  10  percent,  0.91  + 
0.91  lb.  active  ingredient  (ai.)  per  gallon 
(gal.))  flowable  liquid  and  3  fluid 
ounces  of  pentachloronitrobenzene 
(2.23  lb.  ai./gal.)  per  100  poimds  of  seed; 
or  (2)  4.0  fluid  ounces  of  Carboxin 
thiram  (1.67  +  1.67  lb.  ai./gal.)  flowable 
liquid  and  3  fluid  oimces  of 
pentachloronitrobenzene  (2.23  lb.  ai./ 
gal.)  per  100  pounds  of  seed.  We  believe 
that  the  treatment  of  commercial  lots  of 
seed  moving  from  a  regulated  area  is  a 
necessary  component  of  a  system 
designed  to  prevent  the  spread  of  Kamal 
bunt  to  noninfected  areas  of  the  United 
States. 

However,  in  response  to  this 
comment,  and  after  extensive  review  of 
current  research,  we  are  making  a 
change  to  the  treatment  required  for 
commercial  lots  of  seed  moving  from  a 
regulated  area.  This  final  rule  requires  a 
combination  of  the  chlorine  wash  and  a 
single  fungicide  treatment,  instead  of 
the  proposed  double  fungicide 
treatment.  The  single  fungicide 
treatment  may  be  with  either  Carboxin 
thiram  or  pentachloronitrobenzene,  as 
follows:  (1)  With  4.0  fluid  ounces  of 
Carboxin  thiram  (1.67  +  1.67  lb.  ai./gal.) 
flowable  liquid  per  100  pounds  of  seed; 
(2)  with  6.8  fl.  oz.  of  Carboxin  thiram 
(10  percent  +  10  percent,  0.91  +  0.91  lb. 
ai./gal.)  flowable  liquid  per  100  pounds 
of  seed;  or  (3)  with  3  fluid  ounces  of 
pentachloronitrobenzene  (2.23  lb.  ai./ 
gal.)  per  100  pounds  of  seed.  We  are 
offering  these  single  fungicide  treatment 
options  based  on  research  '  performed  at 
the  International  Center  for  Maize  and 
Wheat  Improvement  (CIMMYT)  in 
Mexico,  in  cooperation  with  Gustafson, 
Inc.  The  research  protocol  involved 
adding  Tilletia  indica  teliospores 
imiformly  to  a  wheat  seed  source, 
applying  the  fungicides  at  the  specified 
concentrations,  and  plating  teliospores 
recovered  from  the  wheat  samples  onto 
growth  media  to  assess  teliospore 
viability  at  15,  60, 120,  and  180  days 
after  treatment.  The  results  indicated 
that  treatment  with  either  of  the 
fungicides  Carboxin  thiram  or 
pentachloronitrobenzene  was 


■  Information  on  this  research  is  available  from 
the  person  listed  under  FOR  FUirmER  MFORMATION 
CONTACT. 


comparable  in  effectiveness  to  the 
double  treatment  using  both. 

We  are  retaining  the  requirement  for 
the  chlorine  wash.  Although  the 
application  of  the  chlorine  wash  may  be 
challenging,  available  data  demonstrates 
that  it  is  an  effective  method  for  helping 
to  inactivate  Kamal  bunt.  Until  we  have 
data  demonstrating  otherwise,  we 
believe  the  combination  of  the  chlorine 
wash  and  fungicide  treatment  is 
necessary  to  ensure  that  seed  planted 
outside  regulated  areas  for  commercial 
production  of  wheat  does  not  contain 
any  viable  Kamal  bunt  material. 

The  single  fungicide  treatment 
options  will  offer  more  flexibility  to 
wheat  growers  and  other  affected 
entities  in  regulated  areas,  and  will  also 
help  minimize  the  use  of  pesticides  and 
reduce  the  costs  associated  with  treating 
seed  originating  in  a  regulated  area  that 
will  move  from  a  regulated  area  in 
commercial  lots.  This  action  will 
continue  to  prevent  the  spread  of  Kamal 
bunt  through  planted  seed  while 
addressing  a  concern  that  some  growers 
have  regarding  a  possible  reduction  in 
germination  of  seed  treated  writh  a 
double  fungicide  treatment. 

Definition  of  Surveillance  Area 

Comment:  The  proposed  definition  of 
surveillance  area  is  too  vague,  providing 
the  Animal  and  Plant  Health  Iiispection 
Service  (APHIS)  latitude  to  continue 
expansion  of  the  regulated  area.  We 
recommend  that  surveillance  areas  be 
limited  to  those  production  fields  that 
are  adjacent  to  fields  designated  as 
restricted  areas  for  regulated  articles 
other  then  seed.  We  also  recommend 
that  areas  currently  designated  as 
surveillance  areas  because  they  are 
associated  vtrith  a  lot  of  seed  found  to 
contain  a  bunted  kernel,  or  because  they 
were  found  during  a  survey  to  contain 
spores  consistent  vnth  Kamal  bunt  and 
were  determined  to  be  associated  with 
grain  at  a  handling  facility  containing  a 
bimted  wheat  kernel,  should  be 
redesignated  as  restricted  areas  for  seed. 

Response:  As  proposed,  we  are 
amending  the  description  of 
surveillance  area  at  §  301.89-3(e)(4)  to 
clarify  that  a  surveillance  area  is  an  area 
where  Kamal  bunt  is  not  known  to 
occiir  but  where,  for  various  reasons, 
intensive  surveys  are  necessary.  This 
action  will  help  differentiate  between 
the  status  of  a  restricted  area  for 
regulated  articles  other  than  seed  and 
the  status  of  a  surveillance  area.  We  did 
not,  however,  propose  any  changes  to 
the  criteria  for  designating  an  area  as  a 
surveillance  area,  and  we  are  not 
prepared  to  make  such  changes  now.  At 
this  time,  we  continue  to  believe  that 
fields  associated  with  a  bunted  kernel 


present  a  greater  risk  than  other  fields. 
We,  therefore,  identify  them  and  impose 
certain  restrictions  on  the  movement  of 
regulated  articles  from  them. 

Removal  of  Certain  Articles  from  the 
List  of  Regulated  Articles 

Comment:  We  agree  that  used  bags, 
sacks,  and  containers;  used  farm  tools; 
used  mechanized  cultivating 
equipment;  and  used  soil  moving 
equipment  should  be  removed  from  the 
list  of  regulated  articles,  but  we  believe 
that  harvesting  and  seed  conditioning 
equipment  should  also  be  removed  from 
that  list. 

Response:  Because  of  the  way  that 
mechanized  harvesting  equipment  and 
seed  conditioning  equipment  are 
constructed,  it  is  extremely  difficult  to 
remove  all  of  the  plant  parts,  including 
wheat  seeds  or  other  parts  of  wheat 
plants,  from  the  cracks  and  crevices  of 
this  type  of  equipment  after  it  has  been 
used.  Therefore,  when  this  equipment  is 
used  in  a  regulated  area  in  the 
production  of  Kamal  bimt  host  crops,  it 
presents  a  risk  of  spreading  Kamal  bunt 
if  moved  from  a  regulated  area  without 
being  cleaned  and  disinfected  as 
required  by  the  regulations.  Therefore, 
we  are  making  no  changes  to  the 
proposed  rule  in  response  to  this 

comment. 

♦, 

Deregulation 

Comment:  The  proposed  rule  does  not 
provide  information  on  when  and  how 
APHIS  plans  to  accomplish  the 
complete  deregulation  of  Kamal  bunt. 
APHIS  needs  to  provide  affected  entities 
with  its  plan  for  deregulation,  including 
information  on  how  many  harvests  must 
be  tested  before  an  area  can  be 
deregulated. 

Response:  The  complete  deregulation 
of  the  areas  regulated  l}ecause  of  Kamal 
bunt  is  outside  of  the  scope  of  our 
proposed  mle.  As  Kamal  bunt  is 
eliminated,  and  as  we  gather  research 
and  data  to  support  deregulation,  we 
will  continue  to  take  appropriate  action 
through  future  mlemaking. 

Comment:  In  Docket  No.  97-060-1, 
APHIS  proposed  to  declare  the  Mexicali 
Valley  of  Mexico  free  from  Kamal  bunt 
and  to  allow  wheat  seed  to  move  into 
the  United  States  from  that  area.  APHIS 
cannot  justify  declaring  the  Mexicali 
Valley  free  from  Kamal  bunt  as  long  as 
the  Agency  continues  to  regulate 
adjacent  areas  of  Arizona  and  Califomia 
for  the  same  disease.  Given  that  Kamal 
bunt  can  spread  by  natural,  as  well  as 
artificial,  means,  one  cannot  expect  that 
the  Mexicali  Valley  could  escape 
inoculation  by  the  disease  during  the 
period  that  contiguous  areas  became 
infected. 
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Response:  January  27, 1998.  we 
published  in  the  Federal  Register  (63 
FR  3844-3848,  Docket  No.  97-060-1)  a 
proposal  to  amend  the  wheat  diseases 
regulations  in  7  CFR  part  319.59  by 
recognizing  a  wheat-growing  area 
within  the  Mexicali  Valley  of  Mexico  as 
being  free  from  the  wheat  disease  Kamal 
bvmt.  We  will  consider  this  comment  as 
a  comment  on  Docket  No.  97-060-1  and 
will  address  the  issue  raised  by  the 
commenter  as  part  of  that  rulemaking. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document. 

EffiectiTe  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  shoidd  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and. 


therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Bucket. 

The  Kamal  bunt  regulations  were 
established  under  the  Plant  Quarantine 
Act  (7  U.S.C.  151-165  and  167)  and  the 
Federal  Plant  Pest  Act  (7  U.S.C.  ISOaa- 
ISOjj).  which  authorize  the  Secretary  of 
Agricultiue  to  take  measures  necessary 
to  prevent  the  spread  of  plant  pests, 
including  diseases,  that  are  new  to.  or 
not  widely  prevalent  in.  the  United 
States. 

We  are  amending  the  Kamal  bunt 
regulations  to  allow,  under  certain 
conditions,  cormnercial  lots  of  seed  to 
move  out  of  a  restricted  area  for  seed 
and  to  amend  the  testing  requirements 
for  regulated  articles  other  than  seed. 
We  are  also  removing  certain  articles 
from  the  list  of  articles  regulated 
because  of  Kamal  bimt.  clarifying  the 
terms  "used  mechanized  harvesting 
equipment"  and  "used  seed 
conditioning  equipment,"  and  clarifying 
requirements  for  soil  movement  with 
vegetables.  These  changes  relieve 
restrictions  on  the  movement  of  articles 
from  areas  regulated  because  of  Kamal 
bimt.  We  are  also  requiring  the  moist 
heat  treatment  of  miUfeed  produced 
from  grain  that  tests  positive  for  Kamal 
bunt,  adding  a  moisture  condition  to  the 
methyl  bromide  treatment  of  soil,  and 
removing  the  methyl  bromide  treatment 
alternative  for  decorative  articles. 

Virtually  all  of  the  industries  affected 
are  likely  to  be  composed  of  producers 
and  firms  that  can  bis  categorized  as 
small  according  to  the  Small  Business 
Administration  (SBA)  size 
classification.  Economic  impacts 


resulting  frt>m  this  rule  will  therefore 
largely  affect  small  entities.  The  analysis 
of  economic  impacts  would  thus  fulfill 
the  requirement  of  a  cost-benefit 
analysis  imder  Executive  Order  12866, 
as  well  as  the  analysis  of  impacts  of 
small  entities  required  by  the  Regulatory 
Flexibihty  Act.  Unless  otherwise  noted, 
the  SBA's  characterization  of  a  small 
business  for  the  categories  of  interest  in 
this  analysis  is  a  firm  that  enlploys  at 
most  500  employees,  or  has  annual  sales 
of  $5  million  or  less. 

The  change  to  allow,  imder  certain 
conditions,  commercial  lots  of  seed  to 
move  out  of  a  restricted  area  for  seed 
will  benefit  regulated  growers  of  wheat 
seed  and  other  affected  entities.  For  the 
first  time  since  regulated  areas  were 
established,  commercial  lots  of  wheat 
seed  will  be  eUgible  to  move  out  of  a 
regulated  area,  if,  among  other  things, 
the  seed  is  grown  in  a  restricted  area  for 
seed  that  is  not  also  part  of  a  restricted 
area  for  regulated  articles  other  than 
seed  or  a  surveillance  area.  Those 
regulated  areas  that  are  restricted  areas 
for  seed,  but  that  are  not  also  part  of  a 
restricted  area  for  regulated  articles 
other  than  seed  or  a  surveillance  area, 
amount  to  an  estimated  727,335  acres  of 
regulated  land  in  four  States  (Arizona, 
California,  New  Mexico,  and  Texas). 
These  727,335  acres  represent  75 
percent  of  the  combined  regidated  areas 
in  those  four  States.  The  change  will, 
therefore,  open  up  a  substantial  voliune 
of  regulated  acreage  to  export  sales  of 
wheat  seed.  The  estimated  current 
regulated  acreage,  by  State  and 
regulatory  designation,  is  as  follows: 


Arizona 

Callfomia 

I4ew  Mexico 

Texas' 

Total 

Restrictad  area  for  seed „ 

797.000 

6,162 

135,000 

655,838 

100,000 

3,113 

84,000 

12,887 

58,650 

3,990 

0 

54,660 

220.469 

1.519 

15.000 

3.950 

976.119 
14784 

Restricted  area  for  regulated  artides  other  than  seed  ..„ 

Surveillance  area „ „ 

234.000 
727335 

Portion  of  restricted  area  for  seed  that  could  grow  wheat  seed  eligible 
for  movement  in  commercial  lots  from  the  regulated  area 

'  The  acreage  for  Texas  is  comprised  of  two  regulated  areas,  one  in  El  Paso  and  ttie  other  in  San  Satn.  The  regulated  area  in  San  Satie  was 
established  in  the  latter  part  of  1997.  as  a  result  of  Kamal  Bunt  National  Survey  findings. 
2  For  El  Paso,  restricted  area  for  seed  includes  only  acreage  (or  the  plowdown  fields. 


The  opportunity  for  export  sales  of 
seed  should  have  a  positive  impact  on 
seed  planting  in  the  regulated  area.  The 
magnitude  of  that  impact  is  difficult  to 
measure,  however,  because  year-to-year 
changes  in  seed  planting  are  a  function 
of  many  factors,  including  factors  not 
related  to  the  regulatory  environment 
(e.g.,  prices).  The  impact  of  this  rule 
will  likely  be  most  noticeable  1  to  2 
years  after  its  effiective  date;  by  that 
time,  growers  will  have  had  the  chance 
to  adjust  planting  schedules  to  take 
advantage  of  the  amended  restrictions 
and  will  have  had  the  opportunity  to 


satisfy  other  provisions  of  the  rule  (i.e., 
the  requirement  that  commercial  lots  of 
seed  intended  for  movement  from  a 
regulated  area  must  come  either  from  a 
field  or  fields  where  the  most  recent 
previous  Kamal  bimt  host  crop  tested 
negative  for  Kamal  btmt  (spores  and 
bunted  kernels),  or  where  Kamal  bimt 
host  crops  have  not  been  grown  during 
the  past  5  years). 

Another  of  the  rule's  requirements, 
that  seed  be  treated  prior  to  movement, 
may  limit  the  amount  of  seed  that  can 
be  moved  in  the  short  term  and  may 
also  discourage  some  growers  from 


planting  seed.  Under  the  rule,  in 
addition  to  fungicide  treatments, 
commercial  lots  of  seed  must  be  treated 
with  sodiiun  hyperchlorite  (chlorine). 
Because  of  the  corrosive  nature  of 
chlorine,  stainless  steel  vats  or 
containers  may  need  to  be  installed  for 
treating  the  seed.  Thiis,  in  addition  to 
expenditures  for  chemicals,  some 
producers  who  choose  to  produce  wheat 
seed  for  commercial  use  may  incur  costs 
for  special  equipment.  However,  the 
treatment  for  commercial  seed  is 
necessary  to  reduce  the  risk  of  the 
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spread  of  Kamal  bunt  to  noninfected 
areas  of  the  United  States. 

Notwithstanding  these  requirements, 
the  positive  potential  of  the  changes  on 
seed  plantings  could  be  considerable. 
As  indicated  above,  an  estimated 
727,335  acres  of  regulated  land  will  be 
eligible  to  grow  wheat  seed  that  may, 
under  certain  conditions,  move  in 
commercial  lots  out  of  the  regulated 
area.  It  is  estimated  that  only  about  15 
percent  of  those  727,335  acres  are 
currently  planted  with  wheat,  leaving 
the  remaining  85  percent 
(approximately  618,235  acres) 
potentially  available  for  wheat  seed 
planting  in  the  future.  Even  if  only  5 
percent  of  the  618,235  acres  were 
planted  for  seed  as  a  result  of  this  rule, 
an  additional  30,912  acres  in  the 
regulated  area  would  be  planted  for 
seed.  By  comparison,  approximately 
122,000  acres  ^  of  wheat  were  planted  in 
the  entire  regulated  area  in  the  1996-97 
growing  season. 

We  are  also  amending  the  testing 
requirements  for  grain  used  other  than 
for  seed.  Under  the  rule,  such  grain 
must  be  tested  and  found  free  of  bunted 
kernels,  rather  than  spores  and  bunted 
kernels,  prior  to  movement  from  the 
regulated  area.  Growers  and  handlers  of 
grain  will  benefit  from  this  change  in 
the  testing  requirements. 

As  mucn  as  90  percent  of  the  acreage 
of  surveillance  areas  that  is  planted  with 
wheat  is  devoted  to  the  production  of 
grain.  This  rule,  therefore,  has  the 
potential  to  affect  most  of  the  wheat 
grown  in  surveillance  areas.  Because 
grain  intended  for  movement  from  the 
regulated  area  will  be  surveyed  for 
bimted  kernels  only,  and  because  those 
surveys  will  be  conducted  at  the  field 
rather  than  at  the  conveyance,  we 
expect  that  the  new  testing  procedures 
will  save  time  for  grain  handlers.  In 
addition,  because  laboratory  analyses 
for  spores  will  no  longer  be  required, 
the  U.S.  Department  of  Agriculture  will 
save  money  as  a  result  of  the  new 
testing  procedures.  However,  it  is 
difficult  to  predict  the  savings  in  time 
or  money,  or  if  there  will  be  an  increase 
in  the  number  of  shipments  that  will 
move  from  regulated  areas,  before  the 
new  testing  procedures  are  in  place. 
Nevertheless,  this  change  will  likely 
have  a  positive  impact  on  the  movement 
of  grain  and  other  regulated  articles 
other  than  seed  from  regulated  areas. 

For  both  of  these  changes  (i.e.,  to 
allow,  under  certain  conditions,  the 


'This  flgure  includes  20,000  acres  planted  in  the 
San  Saba  area  of  Texas.  At  the  time  of  those 
plantings,  the  San  Saba  area  was  not  under 
regulation,  but  a  regulated  area  was  established  in 
San  Saba  during  the  latter  part  of  1997,  as  a  result 
of  Kamal  Bunt  National  Survey  findings. 


movement  of  commercial  lots  of  seed 
from  restricted  areas  for  seed  and  to 
amend  the  testing  requirements  for 
regulated  articles  other  than  seed),  the 
entities  that  will  Ukely  be  most  affected 
will  be  wheat  producers.  It  is  estimated 
that  there  are  currently  a  total  of  373 
wheat  growers  in  the  regulated  areas: 
248  in  Arizona,  21  in  California,  23  in 
New  Mexico,  and  81  in  Texas.^  Of  those, 
the  number  of  wheat  growers  in 
surveillance  areas  is  estimated  to  be  99, 
with  21  in  Arizona,  18  in  California,  and 
60  in  Texas,  and  the  nimiber  of  wheat 
growers  in  restricted  areas  for  seed  (not 
including  restricted  areas  for  regulated 
articles  other  than  seed  or  surveillance 
areas)  is  estimated  to  be  274,  with  227 
in  Arizona,  3  in  California,  23  in  New 
Mexico  and  21  in  Texas.  Most  of  these 
wheat  growers  are  assimied  to  have 
gross  aimual  receipts  of  less  than  $0.5 
million,  the  SBA's  threshold  for 
classifying  wheat  producers  as  small 
entities.  Accordingly,  these  changes  wrill 
positively  impact  primarily  small 
entities.  Growers  will  benefit  from  fewer 
restrictions  on  the  movement  of 
regulated  articles,  which  will  enable 
growers  to  reach  new  markets  for  their 
products.  In  addition,  wheat  seed 
dealers,  harvesters,  transporters,  and 
processors  may  also  benefit  from  the 
changes  to  the  regulations,  but  the 
magnitude  of  the  impact  on  these 
entities  caimot  be  determined. 

Regarding  the  remainder  of  the 
actions  in  this  dociiment,  three  main 
parties  will  be  affected  by  these 
amendments:  vegetable  growers,  millers, 
and  decorative  wheat  product  makers. 

This  rule  will  amend  the 
requirements  for  soil  movement  with 
vegetables  to  clarify  that  vegetables 
must  be  cleaned  prior  to  movement 
from  a  regulated  area  if  the  vegetables 
were  grown  in  a  restricted  area  for 
regulated  articles  other  than  seed. 
Previously,  the  regulations  required  all 
vegetables  grown  in  a  regulated  area  to 
be  cleaned  prior  to  movement.  Although 
this  action  will  relieve  restrictions,  we 
do  not  expect  this  action  to  have  a 
significant  impact  on  affected  entities  in 
regulated  areas  because  few  fields  will 
be  affected  by  this  rule  change  and 
because  cleaning  soil  from  vegetables 
during  harvest  is  a  standard  business 
practice. 

This  rule  will  require  millfeed  to  be 
treated  if  it  is  produced  from  grain  that 
tests  positive  for  Kamal  bimt.  There  are 
fewer  than  30  millers  who  will 
potentially  be  affected  by  this  change. 
The  exact  nimiber  of  millers  who  elect 


'These  estimates  are  for  the  1997-1998  crop 
season,  and  are  based  on  data  available  as  of 
December  31, 1997. 


to  mill  wheat  that  has  tested  positive  for 
Kamal  bunt  is  unknown  at  Xhis  time. 
However,  it  is  anticipated  that  very  little 
wheat  that  tests  positive  for  Kamal  bimt 
will  be  present  and  thus  available  for 
milling.  Also,  it  is  likely  that  any  wheat 
that  tests  positive  for  Kamal  bunt  vrill 
be  channeled  into  animal  feed  uses. 
Because  of  the  manner  in  which  it  is 
processed,  wheat  used  for  animal  feed 
does  not  require  treatment. 

It  is  expected  that  most  millers  who 
must  handle  millfeed  produced  from 
wheat  that  tests  positive  for  Kamal  bunt 
have  the  facilities  or  access  to  facilities 
to  treat  it  at  this  time.  Cost  estimates  on 
a  per  establishment  basis  are  not 
available  because  the  Kamal  bimt 
contamination  rate  and  the  amount  of 
wheat  that  tests  positive  for  Kamal  bunt 
to  be  milled  is  not  known. 

In  addition,  this  rule  removes  an 
ineffective  treatment  for  decorative 
straw/stalks/seed  heads  and  adds 
moisture  conditions  to  the  methyl 
bromide  treatment  procedures  for  soil. 
We  expect  little  impact  on  affected 
entities  in  regulated  areas  as  a  result  of 
these  changes.  Decorative  straw/stalks/ 
seed  heads  will  continue  to  be  eligible 
for  movement  from  regulated  areas 
under  limited  permit  or  if  the  articles 
have  been  processed  or  manufactured 
prior  to  movement  and  are  intended  for 
use  indoors.  Adding  water  to  soil  before 
methyl  bromide  treatment  should  have 
little  practical  impact  on  potentially 
affected  entities,  such  as  nurseries, 
because  the  need  for  such  treatment  is 
rare.  However,  if  needed,  the  change  to 
the  methyl  bromide  treatment  of  soil 
would  not  significantly  increase  the 
costs  associated  with  Qiat  treatment. 
These  actions  will  help  prevent  the 
artificial  spread  of  Kamal  bunt  in  the 
United  States. 

We  are  also  amending  the  description 
of  surveillance  areas  to  more  clearly 
distinguish  between  surveillance  areas 
and  restricted  areas.  In  addition,  we  are 
amending  the  regulations  governing  the 
importation  of  wheat  into  the  United 
States  to  make  the  definition  of  the  term 
"Kamal  bunt"  consistent  with  the 
definition  of  that  term  in  the  Kamal 
bunt  regulations.  We  do  not  anticipate 
that  these  changes  will  have  any 
economic  impact. 

The  changes  to  the  regulations  will 
not  result  in  any  new  information 
collection  or  recordkeeping 
requirements. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
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State  {ind  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects 

7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation.  . 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference, 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  parts  301  and  319 
are  amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISObb.  ISOdd, 
150ee,  ISOff,  161, 162,  and  164-167;  7  CFR 
2.22, 2.80,  and  371.2(c). 

2.  Section  301.89-2  is  amended  as 
follows: 

a.  By  removing  paragraphs  (i),  (j),  (k), 
and  (n). 

b.  By  redesignating  paragraphs  (1), 
(m),  and  (o)  as  paragraphs  (i),  (j),  and 
(k),  respectively. 

c.  By  revising  newly  designated 
paragraphs  (i)  and  (j)  to  read  as  set  forth 
below: 

§301.89-2    Regulated  articles. 

***** 

(i)  Mechanized  harvesting  equipment 
that  has  been  used  in  the  production  of 
wheat,  durum  wheat,  and  triticale; 

(j)  Seed  conditioning  equipment  that 
has  been  used  in  the  production  of 
wheat,  diuum  wheat,  and  triticale; 


3.  Section  310.89-3  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 

§301.89-3    Regulated  areas. 

***** 

(e)  *  *  • 

(3)  Surveillance  areas.  A  siuveillance 
area  is  a  distinct  definable  area  where 
Kamal  bunt  is  not  known  to  exist  but, 
because  of  its  proximity  to  a  field  found 
during  survey  to  contain  a  bunted 
kernel  or  because  of  its  association  with 
grain  at  a  handling  facility  containing  a 
bimted  kernel,  where  intensive  surveys 
are  required. 
***** 

4.  In  §  301.8&-5,  the  period  at  the  end 
of  paragraph  (a)(3)  is  removed  and  a 
semicolon  added  in  its  place,  and  a  new 
paragraph  (a)(4)  is  added  to  read  as 
follows: 

§  301 .89-6    Movement  of  regulated  articles 
from  regulated  areas. 

(a)*  •  * 

(4)  Without  a  certificate  or  limited 
permit,  provided  the  regulated  article  is 
straw/stalks/seed  heads  for  decorative 
purposes  that  have  been  processed  or 
manufactured  prior  to  movement  and 
are  intended  for  use  indoors. 
***** 

5.  Section  301.89-6  is  amended  by 
revising  paragraph  (b)  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§301.89-6    Issuance  of  a  certificate  or 
limited  permK. 

***** 

(b)  To  be  ehgible  for  movement  under 
a  certificate,  grain  from  a  field  within  a 
surveillance  area  must  be  tested  prior  to 
its  movement  from  the  field  or  before  it 
is  commingled  with  other  grains  and 
miist  be  found  free  from  bunted  kernels. 
If  bunted  kernels  are  foimd,  the  grain 
will  be  eligible  for  movement  only 
under  a  limited  permit  issued  in 
accordance  vtrith  paragraph  (c)  of  this 
section. 
*      -  <t       •        •        • 

(d)  To  be  eligible  for  movement  as 
seed  imder  certificate,  commercial  lots 
of  seed  grown  in  a  restricted  area  for 
seed  must: 

(1)  Originate  fit)m  a  field  or  fields  that 
are  not  part  of  a  restricted  area  for 
regulated  articles  other  than  seed  or  a 
surveillance  area; 

(2)  Originate  from  a  field  or  fields 
where  the  most  recent  previous  Kamal 
bunt  host  crop  tested  negative  for  Kamal 
bunt,  or  from  a  field  or  fields  where 
Kamal  btmt  host  crops  have  not  been 
planted  for  the  previous  5  years; 

(3)  Test  negative  for  Kamal  bunt;  and 


(4)  Be  treated  in  accordance  with 
§301.89-13(f). 


6.  Section  301.89-12  is  revised  to  read 
as  follows: 

§  301 .89-12    Cleaning  and  disinfection. 

(a)  Mechanized  harvesting  equipment 
and  seed  conditioning  equipment  that 
have  been  used  in  the  production  of 
Kamal  bunt  host  crops  must  be  cleaned 
and  disinfected  in  accordance  with 

§  301. 89-1 3(a]  prior  to  movement  from 
a  regulated  area. 

(b)  Prior  to  movement  from  a 
regulated  area,  vegetable  crops  grown  in 
fields  that  are  in  restricted  areas  for 
regulated  articles  other  than  seed  must 
be  cleaned  of  all  soil  and  plant  debris 
or  be  moved  imder  limited  permit  in 
accordance  wdth  §  301.89-6(c). 

7.  Section  301.89-13  is  amended  by 
revising  paragraph  (a)  introductory  text, 
and  paragraphs  (b),  (c),  and  (f)  to  read 
as  follows: 

§301.89-13    Treatments. 

(a)  All  conveyances,  mechanized 
harvesting  equipment,  seed 
conditioning  equipment,  grain  elevators, 
and  structiues  used  for  storing  and 
handling  wheat,  durum  wheat,  or 
triticale  required  to  be  cleaned  and 
disinfected  under  this  subpart  must  be 
cleaned  by  removing  all  soil  and  plant 
debris  and  disinfected  by  one  of  the 
methods  specified  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section,  imless  a 
particular  treatment  is  designated  by  an 
inspector.  The  treatment  used  must  be 
that  specified  by  an  inspector  if  that 
treatment  is  deemed  most  effective  in  a 
given  situation: 


(b)  Soil  must  be  wet  to  a  depth  of  1 
inch  by  water  (irrigation  or  rain)  just 
prior  to  treatment  and  must  be  treated 
by  fumigation  with  methyl  bromide  at 
the  dosage  of  15  pounds/1000  cubic  feet 
for  96  hours. 

(c)  Mill  feed  must  be  treated  with  a 
moist  heat  treatment  of  170  "F  for  at 
least  1  minute  if  the  millfeed  resulted 
from  the  milling  of  wheat,  diuiun 
wheat,  or  triticale  that  tested  positive  for 
Kamal  bimt. 
***** 

(f)  Commercial  lots  of  seed  originating 
from  an  eligible  restricted  area  for  seed, 
as  described  in  §  301.89-6(d)(l),  must 
be  treated  with  a  1.5  percent  aqueous 
solution  of  sodium  hypochlorite  (=30 
percent  household  bleach)  containing  2 
mL  of  Tween  20"™  per  liter  agitated  for 
10  minutes  at  room  temperatiu« 
followed  by  a  15-nunute  rinse  with 
clean,  running  water  and  then  by 
drying,  and  then  with  one  of  the 
following: 
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(1)  4.0  fluid  ounces  of  Carboxin 
thiram  (1.67  +  1.67  lb.  ai./gal.)  flowable 
liquid  per  100  pounds  of  seed: 

(2)  6.8  fl.  oz.  of  Carboxin  thiram  {10 
percent  +  10  percent,  0.91  +  0.91  lb.  ai./ 
gal.)  flowable  liquid  per  100  pounds  of 
seed;  or 

(3)  3  fluid  ounces  of 
pentachloronitrobienzene  (2.23  lb.  ai./ 
gal.)  per  100  pounds  of  seed. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

8.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  ISOee,  150ff. 
151-167,  450,  2803,  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22.  2.80,  and  371.2(c). 

9.  In  §  319.59-1,  the  definition  of 
"Kamal  bunt"  is  revised  to  read  as 
follows: 

§319.59-1    Definitions. 

***** 

Kamal  bunt.  A  plant  disease  caused 
by  the  fungus  Tilletia  indica  (Mitra) 
Mujidkur. 

•        *        *        •        • 

Done  in  Washington,  DC,  this  17th  day  of 
September  1998. 
Joan  M.  Arnoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  98-25407  Filed  9-22-98;  8145  am] 

MLUNa  COOe  9410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Federal  Civp  Insurance  Corporation. 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Guaranteed  Production  Plan  of  Fresh 
Market  Tomato  Crop  Insurance 
Provisions 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  the 
Guaranteed  Production  Plan  of  Fresh 
Market  Tomato  Crop  Insurance 
Provisions  to  change  the  calendar  date 
for  the  end  of  the  insurance  period. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  22, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road.  Kansas  Qty,  MO  64131, 
telephone  (816)  926-7730. 
SUPPI.EMENTARY  INFORMATION: 


Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purpose  of  Executive 
Order  12866  and,  therefore,  has.  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  there  are  no 
information  collection  requirements 
contained  in  this  rule. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(ujider  the  regulatory  provisions  of  title 
n  of  UMRA)  for  State,  local,  and  tribal 
governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regiUation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
New  provisions  included  in  this  rule 
will  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  The 
amount  of  work  required  of  insurance 
companies  dehvering  and  servicing 
these  policies  will  not  increase  from  the 
amoimt  of  work  currently  required. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
and  no  Regulatory  Flexibility  Analysis 
was  prepared. 

Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  Under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June'24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  Civil  Justice  Reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  ixde  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFV.  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FCIC  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  hiunan  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

On  Monday,  July  20, 1998,  FQC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  63 
FR  38761-38762  to  revise  7  CFR 
457.128,  Guaranteed  Production  Plan  of 
Fresh  Market  Tomato  Crop  Insurance 
Provisions,  effective  for  the  1999  and 
succeeding  crop  years. 

Following  pubhcation  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  3  written  comments  were 
received  fit>m  an  insurance  service 
organization  and  reinsured  companies. 
All  of  the  comments  received  agreed 
with  the  proposed  changes  made  to  the 
regulation. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  filing  for  public 
inspection  at  the  Office  of  the  Federal 
Register.  This  rule  revises  the  calendar 
date  for  the  end  of  the  insurance  period 
for  certain  states.  This  rule  must  be 
effective  prior  to  the  contract  change 
dates  for  which  these  provisions  are 
effective.  The  contract  change  date  is 
September  30  preceding  the 
cancellation  date  in  cotmties  with  a 
January  15  cancellation  date  and 
December  31  preceding  the  cancellation 
date  in  all  other  counties.  Therefore, 
public  interest  requires  the  Agency  to 
act  immediately  to  make  these 
provisions  available. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Tomatoes. 
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Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457) 
by  amending  7  CFR  457.128  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1],  1506(p). 

2.  Section  457.128  paragraph  10(b)(7) 
is  revised  to  read  as  follows: 

§  457.1 28    Guaranteed  Production  Plan  of 
Fresh  Market  Tonrato  Crop  Insurance 
Provisions. 

•  •        *        •        • 

10.  Insiirance  Period 

•  «        *        «        *      ■ 

(b)*    •  • 

(7)  October  15  of  the  crop  year  in 
Delaware,  Maryland,  New  jersey.  North 
Carolina,  and  Virginia;  October  31  of  the 
crop  year  in  California;  November  10  of 
the  crop  year  in  Florida,  Georgia,  and 
South  Carolina;  and  September  20  of  the 
crop  year  in  all  other  states. 
»        »        *        »        * 

Signed  in  Washington,  D.C.,  on  September 
18. 1998. 

Kenneth  D.  Ackennan, 
Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  98-25465  Filed  9-22-98;  8:45  am) 
BILUNQ  CODE  3410-0»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9ft-NM-100-nAD;  Annendment 
39-10778;  AD  98-20-11] 

RIN  2120^AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  that  requires  repetitive 
detailed  visual  inspections  of  the 
windshield  wiper  assembly  for 
discrepant  conditions,  and  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 


a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failiue  of  the 
windshield  wiper  assembly,  which 
could  result  in  loss  of  visibility;  or 
damage  to  the  propellers),  possible 
penetration  of  the  fuselage  skin,  and 
consequent  depressurization  of  the 
airplane. 
DATES:  Effective  October  28, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  28, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Ek>cket, 
1601  land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
land  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  April  21,  1998  (63  FR 
19686).  That  action  proposed  to  require 
repetitive,  detailed  visual  inspections  of 
the  windshield  wiper  assembly  for 
discrepjuit  conditions,  and  corrective 
.  actions,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  opposes  the  proposed 
rule.  The  commenter  states  that  the  Saab 
Maintenance  Review  Board  (MRB) 
report  covers  the  items  addressed  by  the 
proposal  during  routine  line  checks. 
The  commenter  believes  such 
compliance  is  more  than  sufficient  to 
address  the  luisafe  condition. 

The  FAA  does  not  agree  with  the 
remarks  of  this  commenter.  The  FAA 
finds  that  actions  performed  during 
routine  line  checks  are  not  detailed 
enough  to  detect  the  type  of  defects  (i.e., 
corrosion;  excessive  wear;  missing, 
loose,  or  broken  parts;  improper 
aligimient;  and  insecure  attachment  of 


the  windshield  wiper  assembly) 
addressed  in  this  AD.  This  is  further 
evidenced  by  the  fact  that  failures  have 
occurred  in  service  even  though  the 
routine  line  checks  referenced  by  the 
commenter  were  included  in  the  ciurent 
MRB  report.  The  FAA  finds  that  no 
change  to  the  final  rule  is  necessary  in 
this  regard. 

The  manufacturer  requests  that  the 
repetitive  inspection  interval  be 
increased  from  1,000  to ,4,000  flight 
hours.  The  commenter  states  that  the 
proposed  interval  is  too  conservative, 
even  though  the  time  necessary  to 
perform  the  inspection  is  less  than  one 
work  hour.  The  commenter  bases  its 
remarks  on  the  fact  that  the  SAAB  340 
fleet  has  accumulated  6,110,000  flight 
hoiu«  as  of  the  end  of  December  1997 
with  two  known  incidents.  The 
commenter  submits  data  that  use  vendor 
figures  regarding  proven  capabiUty  of 
the  wiper  system,  and  estimated  hours 
of  usage  of  the  wiper  system.  Based  on 
that  data,  the  commenter  concludes  that 
the  interval  reconunended  for  the 
general  visual  inspection  in  the  existing 
MRB  task  is  a  safe  interval. 

The  FAA  concurs.  The  FAA  finds  that 
the  data  submitted  by  the  commenter 
demonstrate  that  a  repetitive  inspection 
interval  of  4,000  flight  hours  is 
sufficient  to  address  the  unsafe 
condition  addressed  by  this  AD.  The 
final  rule  has  been  revised  accordingly. 

The  manufacturer  also  requests  that 
the  proposed  rule  be  revised  to  specify 
that  repairs  should  be  accomplished  in 
accordance  with  Saab  Service  Bulletin 
340-30-081  (which  is  referenced  in  the 
proposal  as  the  appropriate  soiure  of 
service  information  for  accomplishment 
of  the  inspections)  and  with  reference  to 
the  Component  Maintenance  Manual. 

The  FAA  concurs  with  the 
commenter's  request.  The  Saab  service 
bulletin  includes  an  attachment 
(Rosemount  Aerospace,  Inc.,  Service 
Bulletin  2314M-30-17,  Revision  1, 
dated  September  14, 1997);  paragraph 
II. B.  of  this  attachment  describes 
procedures  for  repair  or  replacement  of 
the  windshield  wiper  arm  assembly. 
The  attachment  also  specifies  certain 
sections  of  the  Component  Maintenance 
Manual  as  a  source  of  additional  service 
information.  The  FAA  has  determined 
that  the  procedures  specified  in  the 
attachment  should  be  referenced  in  this 
final  rule  for  accomplishment  of  the 
repair,  and  has  revised  the  AD 
accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
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adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
detennined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  254  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  /p.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $15,240,  or  $60  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  ofthe  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  ofthe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  ofthe 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-11    SAAB  Aircraft  AB  (Formerly 
SAAB  Fairchild):  Amendment  39- 
10778.  Docket  9&-NM-100-AD. 
Applicabaity:  Model  SAAB  SF340A  series 
airplanes,  manufacturer's  serial  numbers  004 
through  159  inclusive;  and  SAAB  340B  series 
airplanes,  manufacturer's  serial  numbers  160 
through  399  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  bilure  of  the  windshield  wiper 
assembly,  which  could  result  in  loss  of 
visibility;  or  damage  to  the  propeller(s), 
possible  penetration  of  the  fiiselage  skin,  and 
consequent  depressurization  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  4,000  total 
flight  hours,  or  within  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  detailed  visual  inspection  of 
the  windshield  wiper  assembly  for 
discrepancies  (corrosion;  excessive  wear; 
missing,  loose,  or  broken  parts;  improper 
alignment;  and  insecure  attachment),  in 
accordance  with  Saab  Service  Bulletin  340- 
30-081,  dated  November  14, 1997,  including 
Attachment  1,  Revision  1,  dated  September 
14, 1997. 

(1)  If  no  discrepancy  is  detected  during  the 
inspection,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  4,000  flight  hours. 

(2)  If  any  discrepancy  is  detected  during 
any  inspection,  prior  to  further  flight,  replace 
the  windshield  wiper  assembly  with  a  new 
or  serviceable  windshield  wiper  assembly,  ot 
repair  in  accordance  with  Saab  Service 
Bulletin  340-30-081,  dated  November  14, 
1997,  including  Attachment  1,  Revision  1, 
dated  September  14, 1997.  Repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  4,000  flight  hours. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  340-30-081. 
dated  November  14, 1997,  including 
Attachment  1,  Revision  1,  dated  September 
14, 1997.  The  service  bulletin  contains  the 
following  list  of  e%ctive  pages: 


Page  No. 


1-4 


Revision  level  shown  on  page 


Original 


Date  shown  on  page 


Nov.  14.  1997. 


ATTACHMENT  1 


1-4 


Sept.  14.  1997. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB.  SAAB  Aircraft 


Product  Support.  S-581.88.  Linkoping. 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 


Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-115R1, 
dated  November  17, 1997. 
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(e)  This  amendment  becomes  effective  on 
October  28, 1998. 

Issued  in  Ronton,  Washington,  on 
September  14, 1998. 
Dorenda  D.  Bakar, 
Acting  Manager.  Transport  Airphne 
Directomte,  Aircraft  Certification  Service. 
(FR  Doc.  98-25027  Filed  9-22-^;  8:45  am] 
BIUMQ'COOE  4tie-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94  NM  89  AD;  Amendment 
39-10785;  AD  98-20-19] 

RIN  2120^AA64 

Alrwortliiness  Directives;  Bombardier 
Model  DHC-8-100  and  -300  Series 
Airplanes 

agency:  Federal  Aviation 
Administfation,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-8-100  and  -300  series  airplanes, 
that  requires  inspections  to  detect 
corrosion  on  areas  of  the  airplane 
structure  where  black  film  thermal 
insulation  is  used;  repair,  if  necessary; 
and  replacement  of  black  insulation 
blankets  with  certain  aliuninized  (silver) 
insulation.  This  amendment  is 
prompted  by  reports  of  corrosion 
forming  on  areas  of  the  airplane 
structure  where  the  black  film  covers 
the  thermal  insulation  blankets.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  degradation  of  the 
structural  capability  of  the  airplane 
fuselage  and  sudden  loss  of  cabin 
pressure  due  to  corrosion  of  the  airplane 
fuselage  structure. 
DATES:  Effective  October  28. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  28, 
1998. 

ADDRESSES:  The  service  information 
lefBrenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 


Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 
Branch,  ANE-172,  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7523;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  p>art  39  of  the  Federal 
Aviation  Regxilations  (14  CFR  part  39]  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-100  and  -300  series 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  March  28, 1996  (61  FR 
13785).  That  supplemental  NPRM 
proposed  to  require  inspections  to 
detect  corrosion  on  areas  of  the  airplane 
structure  where  black  film  thermal 
insulation  is  used;  repair,  if  necessary; 
and  replacement  of  black  insulation 
blankets  with  certain  aliuninized  (silver) 
insulation. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  AD. 

As  proposed,  paragraph  (a)  of  the 
supplemental  NPRM  would  require  a 
determination  from  airplane 
modification  records  as  to  whether  any 
of  the  retrofit  kits  Usted  in  the 
applicable  service  bulletin  have  been 
installed.  If  any  have  been  installed,  that 
paragraph  also  would  require  removal  of 
the  black  film  insulation  blanket  and 
inspection  of  the  affected  areas  "prior  to 
further  flight."  One  commenter  believes 
that  this  compliance  time  of  "prior  to 
further  flight"  is  too  restrictive,  since 
the  airplane  could  be  in  operation  at  the 
time  the  modification  records  are 
consulted.  The  conunenter  requests  that 
the  supplemental  NPRM  be  reworded  to 
allow  a  records  search  to  determine 
which  aircraft  have  had  the  retrofit  kits 
installed,  and  that  the  inspection  for 
black  insulation  be  completed  within  a 
compliance  time  of  one  year.  The 
commenter  adds  that  subsequent  repairs 
could  be  accomplished  prior  to  further 
flight.  The  commenter  states  that  this 
would  allow  the  required  inspections  to 
be  carried  out  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 


minimizing  costs  associated  with 
special  airplane  scheduling. 

The  FAA  concurs  that  paragraph  (a), 
as  proposed,  would  be  more  restrictive 
than  intended.  The  FAA  has  revised 
paragraph  (a)(l](ii]  of  this  final  rule  to 
require  removal  of  the  insulation  and 
inspection  of  the  affected  areas  within 
one  year  after  the  effective  date  of  the 
AD,  rather  than  immediately  after  the 
records  are  searched.  Depending  on  how 
early  the  records  are  searched,  an 
operator  will  have  as  much  as  one  year 
following  the  search  in  which  to 
accomplish  the  required  insulation 
removal  and  inspections.  Any  corrosion 
foimd  will  be  required  to  be  repaired 
prior  to  further  flight  in  accordance  with 
paragraph  (a)(l](ii]{A]  or  {a)(l)(ii)(B), 
regardless  of  when  the  inspection  is 
accomplished. 

Another  commenter  notes  that 
compUance  with  the  proposed 
requirements  of  paragraph  (b)  would 
make  paragraph  (a)  redundant,  and  asks 
that  paragraph  (a)  be  revised  (1)  to  state 
that  it  does  not  apply  to  airplanes  on 
which  the  service  bulletins  specified  in 
paragraph  (b)  have  been  accomplished, 
and  (2)  to  specify  the  serial  numbers  of 
affected  airplanes  as  Series  100  serial 
numbers  003-179,  and  Series  300  serial 
numbers  100-138.  The  commenter 
states  that  all  areas  of  the  airplane  are 
inspected,  and  all  black  insulation  is 
removed  during  accomplishment  of  the 
apphcable  service  bulletins  referenced 
in  paragraph  (b)  of  the  supplemental 
NPRM. 

The  FAA  concurs  partially  with  the 
commenter's  remarks.  The  FAA  has 
revised  paragraph  (a)  of  this  final  rule 
and  has  added  a  new  paragraph  (c)  to 
specify  that  compliance  with  paragraph 
(a)  is  only  necessary  if  compliance  with 
paragraph  (b)  has  not  been 
accomplished.  However,  the  FAA  does 
not  agree  that  specifying  the  serial 
numbers  of  affected  airplanes  in 
paragraph  (a)  of  the  AD,  as  suggested  by 
the  commenter,  is  necessary.  Paragraph 
(a)  of  the  supplemental  NPRM  specifies 
that  the  affected  airplanes  are  those 
listed  in  Bombardier  Service  Bulletin 
S.B.  8-21-68,  dated  July  20. 1994.  The 
FAA  has  verified  with  the  manufacturer 
that  the  serial  numbers  Usted  in  that 
service  bulletin  are  the  appropriate 
serial  numbers  of  affected  airplanes. 
(The  service  bulletin  specifies  the 
affected  airplanes  as  those  having  serial 
niunbers  003  through  381  inclusive.) 
Therefore,  no  change  to  paragraph  (a)  of 
the  final  rule  is  necessary  in  this  resard. 

As  proposed,  paragraph  (a)(l)(ii)(B) 
would  require  repair  of  corrosion 
beyond  the  limits  specified  in  the 
service  bulletin  in  accordance  with  a 
method  approved  by  the  FAA.  One 
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commenter  requests  that  the 
supplemental  NPRM  allow  repairs 
approved  by  the  manufacturer,  since 
this  would  allow  the  use  of  the 
manufacturer's  repair  drawings  without 
any  further  approval.  The  FAA  does  not 
concur,  since  to  do  so  would  be 
delegating  its  rulemaking  authority  to 
the  manufacturer. 

Another  commenter  also  requests  that 
paragraph  (b)  be  revised  to  permit 
compliance  with  any  previous  revision 
of  the  referenced  service  bulletins  to 
eliminate  unnecessary  filing  for 
approval  of  alternative  methods  of 
comphance  by  operators.  The  FAA  does 
not  concur,  since  previous  revisions  of 
the  service  bulletin  are  not  immediately 
available  for  review  by  the  FAA.  The 
FAA  does  not  consider  that  further 
delay  of  this  action  until  such  time  as 
the  service  bulletin  revisions  could  be 
received  and  reviewed  is  warranted  in 
light  of  the  amount  of  time  that  has 
already  passed  since  the  issuance  of  the 
original  NPRM.  No  change  has  been 
made  to  the  final  rule  in  this  regard. 

The  final  rule  has  been  revised  to 
change  the  manufacturer's  name  from 
de  Havilland,  Inc.,  to  Bombardier,  Inc. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  125  Model 
DHC-8-100  and  -300  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 


that  it  will  take  approximately  650  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  (Work 
hours  associated  with  the  actions 
described  in  Service  Bulletin  S.B.  8-21- 
68  cannot  be  estimated  at  this  time  since 
exact  nimibers  of  the  retrofit  kits 
installed  are  unknown.)  However,  the 
FAA  has  been  advised  that  the 
manufacturer  will  provide  required 
parts  and  accomplish  the  required 
modification  at  no  expense  to  operators. 
Therefore,  there  is  no  cost  impact  to 
U.S.  operators  that  is  associated  with 
this  rule  with  regard  to  labor  charges  or 
parts  costs. 

The  FAA  does  recognize,  however, 
that  while  operators  may  incur 
administrative  costs  associated  with 
compliance  to  this  rule,  the  one-year 
compliance  time  specified  in  paragraphs 
(a)  and  (b)  of  this  proposed  AD  should 
allow  ample  time  for  the  requirements 
to  be  accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  vnth 
special  airplane  scheduling. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  tfie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-19    Bombardier,  Inc.  (Formerly  de 
Haviiland,  Inc.):  Amendment  39-10785. 
Docket  94-NM-89-AD. 

Applicability:  Model  DHC-8-100  and 
-300  series  airplanes,  equipped  with 
black  Orcon  film  insulation,  certificated 
in  any  category;  and  listed  in  the 
following  Bombardier  Service  Bulletins: 


DHC-8  Models 


102, 103,  and  106 

102. 103.  and  106 

102, 103, 106.  301,  311,  and  314 

301.  311.  and  314 

301.  311.  and  314 

102.  103.  106.  301.  311.  and  314 
102.  103.  301.  311,  and  314 


Service  Bulletin 
No. 


S.B.  8-25-89 
S.B.  8-25-90 
S.B.  8-25-91 
S.B.  8-25-92 
S.B.  8-25-93 
S.B.  8-21-68 
S.B.  8-21-66 


Revision  level 


Date 


July  6, 1994. 
July  5.  1994. 
July  20,  1994. 
July  20,  1994. 
July  20,  1994. 
July  20,  1994. 
Mar.  24, 1995. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  wi  h  paragraph  (e)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  degradation  of  the  structiu^ 
capability  of  the  airplane  fuselage  and 
sudden  loss  of  cabin  pressure  due  to 
corrosion  of  the  airplane  fuselage  structure, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Bombardier 
Service  Bulletin  S.B.  8-21-68,  dated  July  20, 
1994:  Except  as  provided  by  paragraph  (c)  of 
this  AD,  within  one  year  after  the  effective 
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date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Determine  hom  the  airplane 
modification  records  whether  any  of  the 
retrofit  kits  listed  in  the  service  bulletin  have 
been  installed  in  the  airplane,  in  accordance 
with  the  service  bulletin. 

(i)  If  no  kit  has  been  installed,  no  further 
action  is  required  by  this  paragraph. 

(ii)  If  any  kit  has  been  installed,  within  one 
year  after  the  effective  date  of  this  AD, 
remove  any  black  film  insulation  blanket, 
and  perform  a  visual  inspection  to  detect 
corrosion  of  all  airplane  structure  in  contact 
with  the  black  insulation,  in  accordance  with 
the  service  bulletin. 

(A)  If  any  corrosion  is  found  that  is  within 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  repair  in  accordance 
with  the  service  bulletin. 

(B)  If  any  corrosion  is  found  that  is  beyond 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  New  York 
Aircraft  Certification  Office  (AGO),  ANE-170, 
FAA  Engine  and  Propeller  Directorate. 

(2)  Install  the  AN4C  aluminized  (silver) 
film  insulation  in  accordance  with  the 
service  bulletin. 

(b)  Within  one  year  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraph  (b)(1),  (b)(2),  and  (b)(3)  of  this  AD, 
in  accordance  with  the  following  Bombardier 
service  bulletins,  as  applicable. 

S.B.  8-25-89,  Revision  E,  dated  July  6, 1994; 
S.B.  8-25-90,  Revision  C,  dated  July  5, 1994; 
S.B.  8-25-91,  Revision  D,  dated  July  20, 

1994; 
S.B.  8-25-92,  Revision  E,  dated  July  20, 

1994; 
S.B.  8-25-93,  Revision  C,  dated  July  20, 

1994;  or 
S.B.  8-21-66,  Revision  C,  dated  March  24, 

1995. 

(1)  Remove  any  black  Orcon  film 
insulation  from  the  flight  compartment  and 
forward  fuselage  of  the  airplane,  the 
passenger  compartment,  the  air  conditioning 
ducts,  and  the  delivery  and  recirculation 
ducts  of  the  air  conditioning  system  in  the 
rear  fuselage,  in  accordance  with  the 
applicable  service  bulletin. 

(2)  Perform  a  visual  inspection  to  detect 
corrosion  of  all  airplane  structure  in  contact 
with  the  black  insulation,  in  accordance  with 
the  applicable  service  bulletin. 

(i)  If  any  corrosion  is  found  that  is  within 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  repair  in  accordance 
with  the  applicable  service  bulletin. 

(ii)  If  any  corrosion  is  found  that  is  beyond 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
New  York  ACO. 

(3)  Install  the  AN4C  aluminized  (silver) 
film  insulation  in  accordance  with  the 
applicable  service  bulletin. 

(c)  Airplanes  on  which  the  actions  required 
by  paragraph  (b)  of  this  AD  are  performed 
prior  to  accomplishment  of  the  actions 
required  by  paragraph  (a)  of  this  AD  are  not 
required  to  accomplish  the  actions  required 
by  paragraph  (a). 

(d)  As  of  the  efiisctive  date  of  this  AO,  no 
person  shall  install  black  Orcon  film 


insulation,  part  number  AN46B/AN36B,  on 
any  airplane. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACX3.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACX3. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  the  following  Bombardier  service 
bulletins: 


Service  txjiletin 

Revision 

Date 

Ho. 

level 

S.B.  8-21-68 

Original 

July  20, 1994. 

S.B.  8-25-89 

E 

July  6, 1994. 

S.B.  8-25-90 

C 

July  5,  1994. 

S.B.  8-25-91  

D 

Juiy  20,  1994. 

S.B.  8-25-92 

E 

July  20,  1994. 

S.B.  8-25-93 

C 

July  20. 1994. 

S.B.  8-21-66 

C 

Mar.  25. 1995. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJ^ster  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office.  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC 

Nota  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directives  CF  04 
25R1  and  CF-94-26R1,  both  dated  June  30.  . 
1995. 

(h)  This  amendment  becomes  effective  on 
October  28. 1998. 

Issued  in  Renton.  Washington,  on 
September  14. 1998. 
Darrell  M.  Peierssn, 
Acting  Manager.  Transport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25120  Filed  9-22-98;  8:45  am] 
■ILUNQ  COOE  4t10-19-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  10 
[Docket  No.  98N-0361] 

Administrative  Practices  and 
Procedures;  Internal  Agency  Review  of 
Decisions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  published  in  the 
Federal  Register  of  June  16, 1998  (63  FR 
32733).  a  direct  final  rule  to  implement 
the  new  Dispute  Resolution  provision  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA).  The  comment  period 
closed  on  August  31, 1998.  FDA  is 
withdrawing  the  direct  final  rule 
because  the  agency  received  significant 
adverse  comment. 

EFFECTIVE  DATE:  The  direct  final  rule 
pubhshed  at  63  FR  32733,  June  16, 
1998.  is  withdrawn  on  September  23,  ~— 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  O'Shea.  Office  of  the  Chief 
Mediator  and  Ombudsman  (HF-7).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3390. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  the  direct  final  rule 
published  on  June  16, 1998,  at  63  FR 
32733  is  withdrawn. 

Dated:  September  16, 1998. 
William  K.  HubbutL 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doa  98-25363  Filed  9-22-98;  8:45  am] 
BILUNQ  COOE  41<»«-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenua  Servica 

26CFR  Parti 

[TD8783] 

RiN1545-AW45 

Continuity  of  Interest  Raqulrament  for 
Corporate  Reorganizations 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Amendment  to  final  regulations. 
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SUMMARY:  This  document  amends  final 
regulations  providing  guidance 
regarding  satisfaction  of  the  continuity 
of  interest  requirement  for  corporate 
reorganizations.  The  amendment  to  the 
final  regulations  affects  corporations 
and  their  shareholders.  This  amendment 
to  the  final  regulations  is  necessary  to 
provide  clarification  regarding  an 
example  illustrating  the  relationship 
created  in  connection  with  potential 
reorganization. 

DATES:  Effective  date:  This  amendment 
is  effective  September  23,  1998. 

Applicability  date:  This  amendment 
applies  to  transactions  ocouring  after 
January  28, 1998,  except  that  it  does  not 
apply  to  any  transaction  occurring 
piu^uant  to  a  written  agreement  which 
is  (subject  to  customary  conditions) 
binding  on  January  28, 1998,  and  at  all 
times  thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Bennett,  (202)  622-7750  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  28, 1998.  the  IRS 
published  final  regulations  (REG- 
252231-96)  in  the  Federal  Register  (63 
FR  4174)  relating  to  the  continuity  of 
interest  (COI)  requirement. 

Explanation  of  Provisions 

The  final  COI  regulation  provides  that 
acquisitions  of  target  (T)  stock  for  cash 
by  a  corporation  related  to  the  issuing 
corporation  (P)  generally  do  not 
preserve  continuity  of  interest.  See 
§  1.368-l(e)(2).  Two  corporations  are 
related  if  they  are  members  of  the  same 
affiliated  group  as  defined  in  section 
1504,  or  if  a  purchase  of  P  stock  by 
another  corporation  would  be  treated  as 
a  distribution  in  redemption  of  P  stock 
under  section  304(a)(2}.  See  §  1.368- 
1(e)(3).  A  corporation  will  be  treated  as 
related  to  another  corporation  if  such 
relationship  exists  immediately  before 
or  immediately  after  the  acquisition  of 
T  stock,  or  if  the  relationship  is  created 
in  connection  with  the  potential 
reorganization.  See  §  1.368-l(e)(3){ii). 
Thus,  a  purchase  by  a  corporation  that 
was  not  initially  related  to  P,  but 
purchased  T  stock  and  became  related 
to  P  in  the  potential  reorganization, 
would  not  preserve  continuity  to  the 
extent  of  the  purchase. 

Section  1.368-1  (e)(6),  Example  2  was 
intended  to  illustrate  this  principle.  In 
the  example,  A  owns  all  of  the  stock  of 
T.  X,  a  corporation  which  owns  60 
percent  of  the  P  stock  and  none  of  the 
T  stock,  buys  A's  T  stock  for  cash  prior 
to  the  merger  of  T  into  P.  X  exchanges 
the  T  stock  for  P  stock  in  the  merger 


which,  when  combined  with  X's  prior 
ownership  of  P  stock,  constitutes  80 
percent  of  the  stock  of  P.  The  example 
shows  that  X  is  related  to  P  because  X 
becomes  affiliated  with  P  in  the  merger. 

Section  1.338-2(c)(3)  provides  that, 
by  virtue  of  section  338,  COI  is  satisfied 
for  certain  persons  if,  following  a 
qualified  stock  purchase  (QSP)  of  T  by 
the  purchasing  corporation,  the 
purchasing  corporation  or  a  member  of 
the  purchasing  corporation  s  affiliated 
group  acquired  the  T  assets. 
Commentators  have  questioned  whether 
§  1.338-2(c)(3)  applies  to  the  transaction 
described  in  Example  2.  It  is  not 
intended  that  these  final  regulations 
provide  guidemce  under  section  338.  To 
avoid  any  such  implication.  Example  2 
is  amended  so  that  X's  acquisition  of  A's 
T  stock  is  not  a  QSP. 

In  addition,  the  amendment  to  the 
final  regulation  illustrates  the  proper 
application  of  the  related  party  rule  that 
treats  two  corporations  as  related  if  a 
purchase  of  P  stock  by  another 
corporation  would  be  treated  as  a 
distribution  in  redemption  of  P  stock 
imder  section  304(a)(2).  See  §  1.368- 
l(e)(3)(i).  Commentators  have 
questioned  why,  in  Example  2,  X  is  not 
already  related  to  P  under  tlie  section 
304(a)(2)  rule  even  before  the  merger, 
because  X  owned  more  than  50  percent 
of  the  P  stock.  Section  304(a)(2)  requires 
that  the  issuing  corporation  control  the 
acquiring  corporation  (within  the 
meaning  of  section  304(c)).  In  Example 
2,  P  is  the  issuing  corporation  and  X  is 
the  acquiring  corporation.  X  is  not 
related  to  P  under  section  304(a)(2) 
because  P  does  not  control  X;  instead, 
X  controls  P.  A  sentence  is  added  to 
Example  2  to  illustrate  this  point. 

Applicability  Date 

The  amendment  to  these  final 
regulations  applies  to  transactions 
occurring  after  January  28, 1998,  except 
that  it  does  not  apply  to  any  transaction 
occurring  pursuant  to  a  written 
agreement  which  is  (subject  to 
customary  conditions)  binding  on 
January  28, 1998,  and  at  all  times 
thereafter. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notices  of  proposed 
rulemaking  preceding  these  regulations 
were  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this 
amendinent  to  the  final  regulations  is 
Phoebe  Bennett  of  the  Office  of  the 
Assistant  Chief  Coimsel  (Corporate), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  its  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  1.368-1,  paragraph  (e)(6) 
Example  2  is  revised  to  read  a?  follows: 

S 1 .368-1    Purpose  and  scope  of  exception 
pf  reorganization  exchanges. 


(e)*  *  * 

(6)*  •  • 

Example  2.  Relationship  created  in 
connection  with  potential  reorganization. 
Corporation  X  owns  60  percent  of  the  stock 
of  P  and  30  percent  of  the  stock  of  T.  A  owns 
the  remaining  70  percent  of  the  stock  of  T. 
X  buys  A  s  T  stock  for  cash  in  a  transaction 
which  is  not  a  qualified  stock  purchase 
within  the  meaning  of  section  338.  T  then 
merges  into  P.  In  the  merger,  X  exchanges  all 
of  its  T  stock  for  additional  stock  of  P.  As  a 
result  of  the  issuance  of  the  additional  stock 
to  X  in  the  merger,  X  s  ownership  interest  in 
P  increases  from  60  to  80  percent  of  the  stock 
of  P.  X  is  not  a  person  related  to  P  under 
paragraph  (e)(3Ki)(B)  of  this  section,  because 
a  purchase  of  stock  of  P  by  X  would  not  l>e 
treated  as  a  distribution  in  redemption  of  the 
stock  of  P  under  section  304(a)(2).  However, 
X  is  a  person  related  to  P  under  paragraphs 
(e)(3)(i)(A)  and  (ii)(B)  of  this  section,  because 
X  becomes  affiliated  with  P  in  the  merger. 
The  continuity  of  interest  requirement  is  not 
satisfied,  because  X  acquired  a  proprietaiy 
interest  in  T  for  consideration  other  than  P 
stock,  and  a  substantial  part  of  the  value  of 
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the  proprietary  interest  in  T  is  not  preserved. 
See  paragraph  (e)(2)  of  this  section. 

•         •         •         *         • 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  September  14, 1998. 
Donald  C.  Lubick, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  98-25444  Filed  9-22-98;  8:45  am] 
WLUNG  CODE  4830-01-U 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Assistance 

28CFRPart33 
[OJP(BJA)-1192] 
RiN  1121-AA48 

Builetproof  Vest  Partnership  Grant  Act 
of  1998 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance  (BJA),  EKDJ. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  part  delineates  the 
process  by  which  the  Bureau  of  Justice 
Assistance  (BJA),  Director,  authorized 
by  the  Bulletproof  Vest  Partnership 
Grant  Act  of  1998  (Act),  will  provide 
armor  vests  to  eligible  States,  units  of 
local  government,  and  Indian  tribes  for 
use  by  law  enforcement  officers.  BJA 
will  provide  eligible  applicants  that 
participate  in  the  program  assistance  in 
selecting  and  purchasing  body  armor 
vests.  Specifically,  BJA  will  provide 
information  regarding  the  range  of  vests 
that  have  been  tested  by  the  National 
Institute  of  Justice  (NIJ)  and  are  found 
to  meet  or  exceed  the  NIJ  Standard 
0101.03.  Eligible  applicants  can  then 
select  vests  from  the  list  of  NlJ-tested 
models  foimd  to  meet  or  exceed  the  NIJ 
Standard  0101.03.  BJA  will  pay  up  to 
50%  of  the  cost,  either  directly  or 
indirectly  through  a  third  party,  of  the 
vests  selected  by  eUgible  applicants. 
Eligible  applicants  will  pay  the 
remainder  of  the  total  cost.  Total  cost 
will  include  the  cost  of  the  armor  vests, 
taxes,  shipping,  and  handling.  The 
manufacturer  will  send  the  vests 
directly  to  the  eligible  applicants  that 
ordered  them. 

Information  regarding  all  other 
application  requirements  of  the  program 
will  be  available  in  BJA's  Bulletproof 
Vest  Partnership  Guidelines  that  will  be 
completed  when  Congress  has 
appropriated  funds  for  this  assistance 
program.  Once  compiled,  the  Guidelines 
will  be  available  through  the  BJA  Home 
Page  at  www.ojp.usdoj.gov/BJA  and 
through  the  Department  of  Justice 


Response  Center  at  1-800-421-6770. 
Until  the  Guidelines  are  available, 
interested  parties  are  asked  to  check  the 
above  sources  for  updates  on  the  status 
of  this  program. 

DATES:  This  interim  final  rule  is 
effective  on  September  23, 1998; 
comments  on  this  rule  must  be  received 
on  or  before  November  23, 1998. 
ADDRESSES:  Comments  should  be  sent 
to:  Bulletproof  Vest  Partnership 
Program,  Biu«au  of  Justice  Assistance, 
810  Seventh  Street  NW,  Washington,  DC 
20531. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
the  BJA  Home  Page  at 
www.ojp.usdoj.gov/BJA  or  call  the 
Department  of  Justice  Response  Center 
at 1-«00-421-€770. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

This  interim  final  rule  establishes  the 
program  by  which  BJA  will  implement 
The  Bulletproof  Vest  Partnership  Grant 
Act  of  1998  (Act),  42  U.S.C.  379611; 
Pub.  L.  105-181,  Jime  16,1998. 

The  Bulletproof  Vest  Partnership  Grant 
Act  of  1998 

The  pvupose  of  this  Act  is  to  save 
lives  and  prevent  injury  of  law 
enforcement  officers  by  helping  State, 
local,  and  tribal  law  enforcement 
agencies  provide  officers  with  armor 
vests.  The  Act  is  based  on  Congress' 
observations  that  the  number  of  law 
enforcement  officers  who  are  killed  in 
the  line  of  duty  would  significantly 
decrease  if  every  law  enforcement 
officer  in  the  United  States  had  the 
protection  of  an  armor  vest. 

Law  enforcement  officers  consist  of 
officers,  agents,  or  employees  of  State, 
units  of  local  government,  or  Indian 
tribes,  authorized  by  law  or  by  a 
government  agency  to  engage  in  or 
supervise  the  prevention,  detection,  or 
investigation  of  any  violation  of 
criminal  law,  or  authorized  by  law  to 
supervise  sentenced  criminal  offenders. 
BJA  considers  law  enforcement  officers 
to  include  those  officers,  agents,  or 
employees  of  State,  units  of  local 
government,  or  Indian  tribes,  authorized 
by  law  or  by  a  government  agency  to 
supervise  pre-sentenced  and  non- 
sentenced  detainees. 

The  Justice  Department  estimates 
approximately  150,000  law  enforcement 
officers  in  the  United  States,  or  nearly 
25  percent,  are  not  issued  body  armor. 
Studies  conducted  between  1985  and 
1994  point  out  that  over  700  officers  in 
the  United  States  were  feloniously 
killed  in  the  line  of  duty  while  bullet- 
resistant  materials  helped  save  the  lives 
of  more  than  2,000  officers.  The  Federal 


Bureau  of  Investigation  (FBI)  has 
estimated  that  the  risk  of  fatality  to 
officers  not  wearing  armor  vests  is  14 
times  higher  than  for  officers  wearing 
them. 

The  Executive  Committee  for  Indian 
Country  Law  Enforcement 
Improvements  reports  that  violent  crime 
in  Indian  country  has  risen  sharply, 
despite  a  decrease  in  the  national  crime 
rate,  constituting  a  public  safety  crisis  in 
Indian  country.  Moreover,  during  1995, 
there  were  approximately  13,000 
assaults  on  state  correctional  officers, 
and  about  1,100  assaults  on  Federal 
correctional  officers,  nationwide.  Of 
those  assaults,  14  resulted  in  fatalities. 
See  Census  of  State  and  Federal 
Correctional  Facilities,  1995,  Stephan, 
James  J.,  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  Bureau  of 
Justice  Statistics,  August  1997,  NCJ- 
164266. 

This  Act  provides  grants  of  armor 
vests  to  States,  imits  of  local 
government,  and  Indian  tribes  as  a 
preventive  measure  to  better  ensure 
their  safety  as  these  officers  implement 
violent  crime  prevention  initiatives 
across  the  United  States. 

Annor  Vests 

Armor  vests  have  been  defined  as 
body  armor  that  meets  or  exceeds  the 
requirements  of  National  Institute  of 
Justice  (NIJ)  Standard  0101.03:  Ballistic 
Resistance  of  Police  Body  Armor.  Law 
enforcement  fatahty  statistics  compiled 
by  the  FBI  annually  suggest  that  a  large 
percentage  of  officer  fatalities  may  have 
been  prevented  if  the  officers  had  been 
wearing  body  armor.  Based  on  this 
observation,  this  Act  reinforces  the 
message  to  law  enforcement 
administrators  that  they  should  make 
every  effort  to  encoiuage  their  officers  to 
wear  appropriate  body  armor 
throughout  each  duty  shift.  Although 
designed  primarily  to  protect  against 
handgun  assault,  soft  body  armor  has 
prevented  serious  and  potentially  fatal 
injuries  from  traffic  accidents  (both 
automobile  and  motorcycle),  from 
physical  assault  with  improvised  clubs, 
and,  to  some  extent,  horn  knives.  To 
facilitate  the  acquisition  of  appropriate 
body  armor,  the  National  Law 
Enforcement  and  Corrections 
Technology  Center  (Center)  of  the 
National  Institute  of  Justice  (NIJ)  has 
identified  models  of  body  armor  that 
have  been  tested  and  found  to  meet  the 
NIJ  Standard. 

The  NIJ  Standard 

The  Standard  classifies  body  armor 
into  six  diH^erent  threat  levels  which,  in 
order  from  lowest  to  highest  level  of 
protection,  are  Type  I,  Type  II-A,  Type 
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n.  Type  in-A,  Type  m,  and  Type  IV. 
The  Act  requires  compliance  with  at 
least  a  Type  I  vest  which  is  the  lowest 
or  minimum  level  of  protection  that  any 
officer  should  have.  Type  II-A  armor 
provides  protection  from  lower  velocity 
.357  Magnum  and  9mm  ammunition 
and  Type  II  armor  provides  protection 
from  higher  velocity  .357  Magnum  and 
9mm  ammunition.  Type  m-A  armor 
provides  the  highest  level  of  protection 
available  in  soft-body  armor  and  is 
suitable  for  routine  wear  in  many 
situations;  however,  departments 
located  in  hot,  himiid  climates  may 
need  to  carefully  evaluate  the  use  of 
Type  III-A  armor. 

Types  m  and  IV  armor  clearly  are 
intended  for  use  oixly  in  tactical 
situations  when  the  threat  warrants 
such  protection.  The  age  of  the  vest, 
whether  the  vest  is  properly  fitted,  and 
whether  the  vest  is  actually  worn  are 
factors  the  Standard  cannot  test  and  are 
considered  the  responsibility  of  the 
applying  jurisdiction. 

Application  of  the  Standard 

Responsibility  for  selection  of  the 
appropriate  armor  vest  for  officers 
within  a  jurisdiction  will  be  the 
responsibility  of  applicant  jurisdictions. 
BJA  will  require  that  all  purchased  vests 
are  among  those  tested  and  found  to 
comply  with  the  NIJ  Standard. 

Selection  of  Appropriate  Armor 

BJA  will  rely  on  ^4IJ  expertise  to 
provide  applicants  with  information 
regarding  how  to  select  appropriate 
armor  vests.  Knowledge  of  contraband 
weapons  in  correctional  faciUties  and  of 
street  weapons  in  local  aie&s 
(confiscated  weapons  are  a  good 
indication)  are  essential  considerations 
for  selecting  armor  vests.  It  is  also 
essential  to  consider  service  weapons 
used  by  officers  as  during  the  last 
decade  one  in  six  officers  killed  was 
shot  with  his  or  her  own  weapon.  The 
fit  of  the  vest  for  each  officer  also  must 
be  considered.  Full  coverage  of  the  torso 
is  critical  to  guard  against  bullets 
entering  an  officer's  side  through  the 
opening  between  the  front  and  rear  vest 
panels. 

Appropriation 

Section  1001(a)  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968  (42 
U.S.C.  3793(a))  was  amended  to  add  an 
authorization  of  $25,000,000  for  each  of 
the  fiscal  years  1999,  2000,  and  2001  to 
carry  out  this  Act.  Funds  will  be 
available  after  the  appropriation  has 
been  passed. 


Executive  Order  12866 

This  proposed  regulation  has  been 
drafted  and  reviewed  in  accordance 
with  Executive  Order  12866,  section 
1(b),  Principles  of  Regulation.  The 
Office  of  Justice  Programs  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  eH^ects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Initial  Regulatory  Flexibility  Analjrsia 

OJP  has  examined  the  impact  of  this 
interim  final  rule  in  light  of  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  et  seq. 
Currently,  OJP  has  identified  over  1500 
NlJ-tested  vest  models  foimd  to  meet  NIJ 
Standard  0101.03.  These  vest  models 
are  manufactured  by  approximately  60 
manu&cturers,  including  small  and 
large  businesses.  OJP  has  identified  over 
39,000  imits  of  government  that  would 
be  eligible  to  apply  for  grants  of  vests 
imder  this  program  if  they  have 
employees  meeting  the  definition  of 
"law  enforcement  officer"  within  the 
meaning  of  the  Act. 

Chief  Executive  Officers  (CEOs)  of 
States,  local  units  of  government  and 
Indian  tribes  will  coordinate  vest  needs 
for  law  enforcement  officers  within  a 
jurisdiction.  CEOs  will  be  given 
responsibility  for  opening  purchase 
accounts  through  a  clearinghouse 
operation  managed  by  a  designee  of  OJP. 
liie  clearinghouse  will  include  a  full- 
service  support  system  for  applicants 
and  eligible  vest  manufacturers.  After 
opening  purchase  accounts,  applicants 
may  access  the  shopping  portion  of  the 
clearinghouse  operation  as  often  as 
necessary  to  negotiate  and  finalize  vest 
orders  with  individual  manufactiu^rs. 
Through  the  full  service  system,  eligible 
applicants  may  place  one  combined 
order  annually,  across  multiple 
manufacturers.  These  orders  may 
provide  for  up  to  one  vest  per  officer  per 
year.  Once  an  individual  vest  order  to 
a  manufacturer  has  been  received  and 


verified  as  complete  by  the  applicant, 
payment  of  the  Federal  match  of  up  to 
50  percent  of  the  total  cost  of  the  vest 
will  be  tendered  to  the  manufacturer. 
The  manufactiu^r  will  collect  the 
remainder  of  payment  directly  from  the 
applicant. 

Section  2(b)  of  the  Act  makes  clear 
that  a  major  programmatic  purpose  of 
the  Act  is  "to  save  lives  of  law 
enforcement  officers  by  helping  State, 
local,  and  tribal  law  enforcement 
agencies  provide  officers  with  armor 
vests."  liie  Act  states  that  "according  to 
studies,  between  1985  and  1994,  bullet- 
resistant  materials  helped  save  the  lives 
of  more  than  2,000  law  enforcement 
officers  in  the  United  States,"  and 
during  that  same  period,  "709  law 
enforcement  officers  in  the  United 
States  were  feloniously  killed  in  the  line 
of  duty."  Sec.  2(a)(2),  2(a)(5).  Moreover, 
Congress  noted  that  "nearly  25  percent" 
of  law  enforcement  officers  across  the 
United  States  "are  not  issued  body 
armor."  Sec.  2(a)(4),  and  that  "the 
number  of  law  enforcement  officer 
*  *  *  killed  in  the  line  of  duty  would 
significantly  decrease  if  every  law 
enforcement  officer  in  the  United  States 
had  the  protection  of  an  armor  vest." 
Furthermore,  "the  Federal  Bureau  of 
Investigation  estimates  that  the  risk  of 
fatality  to  law  enforcement  officers 
while  not  wearing  an  armor  vest  is  14 
times  higher  than  for  officers  wearing  an 
armor  vest."  Sec.  2(a)(3). 

OJP  has  considered  alternatives  to  the 
system  devised  in  this  interim  ilnal  rule 
for  the  grant  of  body  armor  vests  for  law 
enforcement  officers,  none  of  which 
would  effectively  or  efficiently 
accomplish  its  programmatic  objectives. 
For  reasons  of  programmatic  viability, 
manufactiuers  of  NlJ-tested  body  armor 
vests  will  sell  and  deliver  all  vests 
directly  to  applicants.  This  process  will 
not  involve  the  multitude  of 
intermediary  product  providers  such  as 
retailers,  individual  and  corporate 
distributors,  and  mail  order  businesses. 
Only  by  requiring  direct  purchase  and 
delivery  of  vests  from  manufacturers 
can  OJP  accommodate  the  need  for 
wide-ranging  customization  requests, 
ensure  quality  control,  encoiu-age 
economic  incentives  and  cost  savings, 
and  facilitate  swift  completion  of 
transactions. 

Because  these  statistics  are  cause  for 
considerable  and  immediate  concern, 
OJP  has  crafted  a  system  to  carry  out  the 
terms  of  the  Act  in  an  expeditious 
manner,  yet  retain  progranunatic 
viability.  Quality  control,  timeliness  in 
completing  transactions,  and  economies 
of  scale  are  all  significant  features  of  the 
system,  would  support  the 
programmatic  purpose,  and  would  most 
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effectively  address  the  concerns  raised 
by  these  statistics.  The  manufacturers 
are  best  able  to  effectively  handle  large 
voliune  orders,  a  characteristic  typicsJ 
of  larger  law  enforcement  agencies,  as 
well  as  orders  coming  from  multiple 
agencies  simultaneously. 

Moreover,  in  many  instances,  single 
product  pieces  will  require  customizing 
to  suit  an  individual's  needs. 
Customization  of  individual  pieces 
would  best  be  handled  directly  by 
manufacturers.  In  addition,  to  ensiire 
quality  control,  all  vests  provided  must 
be  tested  subject  to  the  NIJ  Standard: 
manufacturers  can  best  accommodate 
the  sale  of  products  in  large  volmne  that 
are  required  to  be  NlJ-tested,  and  can  do 
so  in  a  timely  manner  without  involving 
additional  entities.  Furthermore,  with 
regard  to  economies  of  scale,  the  order 
of  vests  directly  from  manufactiirers 
may  afford  applicants  significant 
savings  on  a  cost  per  imit  basis. 

OJP  recognizes  that,  because  of  the 
potentially  diverse  opinion  in  the  small 
business  community  regarding  the  affect 
of  this  interim  final  rule,  not  all 
interested  persons  may  have  been  fully 
represented  prior  to  its  publication.  OJP 
is  therefore  requesting  that  comments  be 
submitted  to  help  insure  that  the 
concerns  of  all  interested  parties  are 
considered.  Comments  should  identify 
the  type  of  business,  including  the 
number  of  individuals  involved  and  the 
annual  volume  of  business  conducted, 
and  how  the  regulatory  requirements  in 
this  interim  final  rule  would  impact  that 
business.  Comments  and  suggestions 
may  also  be  provided,  within  the 
statutory  reqxiirements,  regarding  how 
the  final  rule  might  be  better  tailored  to 
the  business  without  compromising  the 
basic  mandate  of  the  law  to  provide  for 
the  grant  of  body  armor  vests  for  law 
enforcement  officers. 

Unfunded  Mandates  Reform  Act  of 
1095 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not  uniquely 
affect  small  governments.  Therefore,  no 
actions  were  deemed  necessary  under 
the  provisions  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Small  Business  Regulatory  Enfbrconent 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  cost  or  prices;  or 
significant  adverse  effects  on 


competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this 
regulation  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  imder  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Good  Cause  Exception 

This  regulation  is  being  published  as 
an  interim  final  nile,  without  prior 
publication  of  notice  and  comment,  and 
is  made  effective  immediately,  for  good 
cause.  Under  5  U.S.C.  553(a)(2),  matters 
relating  to  grants  are  exempted  frt>m 
notice  and  comment  requirements. 
Moreover,  in  this  case,  advance  notice 
and  comment  would  be  impractical, 
unnecessary,  and  contrary  to  the  public 
interest  in  the  prompt  implementation 
of  the  assistance  program. 

The  Act  requires  tnat  BJA  must 
promulgate  final  implementing 
regulations  within  90  days  of  the  June 
16, 1998  enactment  of  the  Act.  In  order 
to  comply  with  this  requirement,  these 
regulations  must  be  made  effective 
immediately  so  that  eligible  States  can 
apply  for  grants  of  armor  vests. 

To  pub^h  a  notice  of  proposed 
rulemaking  and  await  receipt  of 
comments  would  delay  significantly  the 
implementation  of  this  assistance 
program.  Such  delay  would  be  contrary 
to  the  public  interest  and  would 
contradict  the  Congressional  intent  to 
provide  immediate  grants  of  armor 
vests,  to  eligible  states,  units  of  local 
government,  and  Indian  tribes  for  use  by 
law  enforcement  officers.  However,  BJA 
is  extremely  interested  in  receiving 
public  comment  on  all  aspects  of  this 
program,  and  will  consider  fully  all 
such  comments  submitted  on  or  before 
November  23, 1998.  in  preparing  a  final 
rule. 

List  of  Subjecto  in  28  CFR  Part  33 

Administrative  practice  and 
procedure.  Grants. 

For  the  reasons  set  forth  in  the 
preamble,  28  CFR  part  33  is  amended  as 
follows: 

PART  33— BUREAU  OF  JUSTICE 
ASSISTANCE  GRANT  PROGRAMS 

1.  The  Heading  for  part  33  is  revised 
as  set  forth  above. 

2.  The  authority  citation  for  part  31  is 
revised  to  read  as  follows: 

Authority:  Onmibus  Crime  Control  and 
Safe  Streets  Act  of  1968. 42  U.S.C.  3701,  et 
seq.,  as  amended  (Pub.  L.  90-351,  as 
amended  by  Pub.  L  93-83.  Pub.  L.  93-415, 


Pub.  L  M-430.  and  Pub.  L  94-503.  Pub.  L. 
95-115.  Pub.  L  96-157.  and  Pub.  L.  98-473) 
(the  Justice  Assistance  Act  of  1984);  Pub.  L. 
105-181, 112  SUt.  512,  42  U.S.C  379611. 

3.  The  designations  "Subpart  A 
through  Subpart  I"  are  removed  and  the 
headings  remain  as  undesignated  center 
headings. 

H33.1  ttirough  33.80  and  undeslgnstMl 
center  headings    [Designated  as  Sut>part 
Al 

4.  Sections  33.1  through  33.80,  and 
the  undesignated  center  headings,  are 
designated  as  subpart  A  and  a  new 
subpart  heading  is  added  to  read  as 
follows: 

Subpart  A— Criminal  Justice  Block 
Grants 

$33.1    [Amended] 

5.  Section  33.1  is  amended  by  revising 
"This  part"  to  read  as  follows:  "This 
subpart" 

$33.3    [Amended] 

6.  Section  33.3  is  amended  by  revising 
"this  part  33"  to  read  as  follows:  "this 
subpart  A" 

7.  Section  33.40  is  amended  by 
revising  "This  subpart  sets"  to  read  as 
follows:  "Sections  33.40  and  33.41  set." 

8.  Part  33  is  further  amended  by 
adding  the  following  new  subpart  B  to 
read  as  follows: 

Subpart  B— Bulletproof  Vest  Partnership 
Grant  Program  Applying  for  the  Program 

33.100  Definitions. 

33.101  SUndards  and  requirements. 

33.102  Preferences. 

33.103  How  to  apply. 

Subpart  B— Bullatproof  Vest 
Partnership  Grant  Program  Applying 
for  the  Program 

$33,100    Definitions. 

The  Bureau  of  Justice  Assistance 
(BJA)  will  use  the  following  definitions 
in  providing  guidance  to  your 
jurisdiction  regarding  the  purchase  of 
armor  vests  under  the  Bulletproof  Vest 
Partnership  Grant  Act  of  1998— 

(a)  The  term  program  will  refer  to  the 
activities  administered  by  BJA  to 
implement  the  Bulletproof  Vest 
Partnership  Grant  Act  of  1998; 

(b)  The  terms  you  and  your  will  refer 
to  a  jurisdiction  applying  to  this 
program; 

(c)  The  term  armor  vest  under  this 
program  will  mean  a  vest  that  has  met 
the  performance  standards  established 
by  the  National  Law  Enforcement  and 
Corrections  Technology  Center  of  the 
National  Institute  of  Justice  (NIJ)  as 
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published  in  NIJ  Standard  0101.03,  or 
any  formal  revision  of  this  standard; 

(d)  The  term  State  will  he  used  to 
mean  each  of  the  50  States,  as  well  as 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  American 
Samoa,  Guam,  and  the  Northern 
Mariana  Islands; 

(e)  The  term  unit  of  local  government 
will  mean  a  county,  mimicipality,  town, 
township,  village,  parish,  borough,  or 
other  unit  of  general  government  below 
the  State  level; 

(f)  The  term  Indian  tribe  has  the  same 
meaning  as  in  section  4(e)  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  450b(e)) 
which  defines  Indian  tribe  as  meaning 
any  Indian  tribe,  band,  nation,  or  other 
organized  group  or  community, 
including  any  Alaska  Native  village  or 
regional  or  village  corporation  as 
defined  in  or  established  piusuant  to  the 
Alaska  Native  Claims  Settlement  Act  (85 
Stat.  688)  (43  U.S.C.  1601  etseq.); 

(g)  The  term  law  enforcement  officer 
will  mean  any  officer,  agent,  or 
employee  of  a  State,  unit  of  local 
government,  or  Indian  tribe  authorized 
by  law  or  by  a  government  agency  to 
engage  in  or  supervise  the  prevention, 
detection,  or  investigation  of  any 
violation  of  criminal  law,  or  authorized 
by  law  to  supervise  sentenced  criminal 
offenders;  and 

(h)  The  term  mandatory  wear  policy 
will  mean  a  policy  formally  adopted  by 
a  jurisdiction  that  requires  a  law 
enforcement  officer  to  wear  an  armor 
vest  throughout  each  duty  shift 
whenever  feasible. 

$33,101    Standards  and  requirements. 

This  program  has  been  developed  to 
assist  your  jurisdiction  with  selecting 
and  obtaining  high  quality  armor  vests 
in  the  quickest  and  easiest  manner 
available.  The  program  will  assist  your 
jurisdiction  in  determining  which  type 
of  armor  vest  will  best  suit  your 
jtuisdiction's  needs,  and  will  ensure 
that  each  armor  vest  obtained  through 
this  program  meets  the  NIJ  standard. 

(a)  Yoiu  jimsdiction  will  be  provided 
with  model  numbers  for  armor  vests 
that  meet  the  NIJ  Standard  in  order  to 
ensure  your  jimsdiction  receives  the 
approved  vests  in  the  quickest  manner; 

(b)  If  you  are  a  State  or  unit  of  local 
government,  your  jurisdiction  will  be 
required  to  partner  with  the  Federal 
government  in  this  program  by  paying  at 
least  50  percent  of  the  total  cost  for  each 
armor  vest  purchased  imder  this 
program.  These  matching  funds  may  not 
be  obtained  from  another  Federal 
source; 


(c)  If  you  are  an  Indian  tribe,  your 
jurisdiction  will  be  required  to  partner 
with  the  Federal  government  in  this 
program  by  paying  at  least  50  percent  of 
the  total  cost  for  each  armor  vest 
purchased  under  this  program.  Total 
cost  will  include  the  cost  of  the  armor 
vests,  taxes,  shipping,  and  handling. 
You  may  use  any  funds  appropriated  by 
Congress  toward  the  performing  of  law 
enforcement  functions  on  your  lands  as 
matching  funds  for  this  program  or  any 
funds  appropriated  by  Congress  for  the 
activities  of  any  agency  of  your  tribal 
government; 

(d)  BJA  will  conduct  outreach  to 
ensure  that  at  least  half  of  all  funds 
available  for  armor  vest  purchases  be 
given  to  imits  of  local  government  with 
fewer  than  100,000  residents: 

(e)  Each  State  government  is 
responsible  for  coordinating  the  needs 
of  law  enforcement  officers  across 
agencies  within  its  own  jurisdiction  and 
making  one  application  per  fiscal  year; 

(f)  Each  unit  of  local  government  and 
Indian  tribe  is  responsible  for 
coordinating  the  needs  of  law 
enforcement  officers  across  agencies 
within  its  own  jurisdiction  and  making 
one  application  per  fiscal  year; 

(g)  Yoiu  individual  jurisidiction  may 
not  receive  more  than  5  percent  of  the 
total  program  funds  in  any  fiscal  year; 

(h)  The  50  States,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico,  together  with  their  units  of 
local  government,  each  may  not  receive 
less  than  one  half  percent  and  not  more 
than  20  percent  of  the  total  program 
funds  during  a  fiscal  year; 

(i)  The  United  States  Virgin  Islands, 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands,  together  with 
their  units  of  local  government,  each 
may  not  receive  less  than  one  fotuth 
percent  and  not  more  than  20  percent  of 
the  total  program  funds  dujing  a  fiscal 
year;  and 

(j)  If  yoiu  jurisdiction  also  is  applying 
for  a  Local  Law  Enforcement  Block 
Grant  (LLEBG).  then  you  will  be  asked 
to  certify: 

(1 )  Whether  LLEBG  funds  will  be 
used  to  purchase  vests;  and,  if  not, 

(2)  Whether  your  jurisdiction 
considered  using  LLEBG  funds  to 
purchase  vests,  but  has  concluded  it 
will  not  use  its  LLEBG  funds  in  that 
manner. 

$33,102    Preferences. 

BJA  may  give  preferential 
consideration,  at  its  discretion,  to  an 
application  from  a  jurisdiction  that — 

(a)  Has  the  greatest  need  for  armor 
vests  based  on  the  percentage  of  law 
enforcement  officers  who  do  not  have 
access  to  an  armor  vest; 


(b)  Has,  or  will  institute,  a  mandatory 
wear  policy  that  requires  on-duty  law 
enforcement  officers  to  wear  armor  vests 
whenever  feasible;  and 

(c)  Has  a  violent  crime  rate  at  or  above 
the  national  average  as  determined  by 
the  Federal  Bureau  of  Investigation;  or 

(d)  Has  not  received  a  Loctu  Law 
Enforcement  Block  Grant. 

$33,103    How  to  apply. 

BJA  will  issue  Guidelines  regarding 
the  process  to  follow  in  applying  to  the 
program  for  grants  of  armor  vests. 

Dated:  September  16, 1998. 
Rkhaid  H.  Ward,  m. 

Acting  Director,  Bureau  of  Justice  Assistance. 
[PR  Doc.  9S-25336  Filed  9-22-98;  8:45  am] 
BILUNG  CODE  4410-1ft-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[AK10-1-7022a;  FRL-«162-«] 

Approval  and  Promulgation  of 
Implementation  Plans:  Alaska 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  is  approving  a  revision  to 
the  mobile  source  portion  of  the  1990 
Base  Year  carbon  monoxide(CO) 
emission  inventory  of  the  Anchorage 
and  Fairbanks,  Alaska,  State  CO 
Implementation  Plan.  The  previous 
inventory  used  the  MOBILE  4.1  model; 
the  revised  inventory  estimates  use  a 
newer  version  of  the  model,  MOBILE 
5.0a. 

DATES:  This  direct  final  rule  is  effective 
on  November  23, 1998  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  October  23, 1998.  If 
adverse  comment  is  received,  EPA  vnll 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston 
(OAQ-107),  Environmental  Protection 
Specialist,  Office  of  Air  Quality,  EPA, 
1200  Sixth  Avenue.  Seattle,  Washington 
98101. 

Dociunents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  D.C.  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
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business  houis  at  the  folloMring 
locations:  EPA,  Region  10,  Office  of  Air 
Quality.  1200  Sixth  Avenue,  Seattle. 
Washington  98101.  and  the  Alaska 
Department  of  Environmental 
Conservation.  410  Willoughby.  Room 
105,  Juneau  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Cabreza.  Environmental  Scientist,  Office 
of  Air  Quality  (OAQ-107).  EPA  Region 
10, 1200  Sixth  Avenue,  Seattle, 
Washington  98101,  (206)  553-8505. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  1, 1991,  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  recommended  to 
EPA  that  the  Anchorage  and  Fairbanks 
areas  be  designated  nonattaiimient  areas 
for  CO  as  required  by  section 
107(d)(1)(A)  of  the  Clean  Air  Act 
Amendments  (the  Act)  of  1990  (Pub.  L. 
101-549. 104  Stat.  2399.  codified  at  42 
U.S.C.  7401-7671q).  Under  the  Act, 
states  are  responsible  for  conducting  an 
inventory,  tracking  emissions 
contributing  to  nonattainment.  and 
ensuring  that  control  strategies  are 
implemented  that  reduce  emissions  and 
move  areas  toward  attaimnent.  Section 
1879(a)(1)  of  the  Act  requires  CO 
nonattainment  areas  to  submit  a  base 
year  inventory  that  represents  actual 
ranissions  in  the  CO  season,  and  that 
includes  stationary  point,  stationary 
area,  on-road  mobile  and  non-road 
mobile  sources.  This  inventory  is  the 
primary  inventory  from  which  other 
periodic  and  modeling  inventories  are 
derived. 

On  February  11, 1997,  EPA  approved 
the  1990  base  year  CO  emission 
inventory  for  the  Anchorage  and 
Fairbanks,  Alaska.  SIP  submitted  by 
ADEC  on  December  29. 1993.  Emission 
estimates  for  on-road  sources  are 
obtained  by  use  of  a  model  called 
MOBILE,  and  this  submission  used 
MOBILE  4.1  to  estimate  the  emissions 
submitted.  An  upgraded  MOBILE 
model.  MOBILE  5.0a,  was  subsequently 
released,  which  ADEC  then  used  to 
revise  its  emissions  estimates.  On 
December  1, 1994.  ADEC  submitted  a 
revision  to  the  inventory,  based  on  the 
results  of  the  new  model  run.  Compared 
to  MOBILE  4.1,  MOBILE  5.0a 
incorporates  several  new  options, 
calculating  methodologies,  emission 
factor  estimates,  emission  control 
regulations,  and  internal  program 
designs. 

There  are  no  transportation 
conformity  implications  to  this  action. 

n.  Today's  Action 

The  EPA  is  approving  the  December 
1, 1994,  revision  to  the  mobile  source 


portion  of  the  state  carbon  monoxide 
emission  inventory  for  the  Anchorage 
and  Fairbanks  State  Implementation 
Plans. 

EPA  is  publishing  tliis  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  November  23, 1998 
without  further  notice  imless  the 
Agency  receives  adverse  comments  by 
October  23, 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  November 
23, 1998  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

m.  Administrative  Requirements 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.0. 12866, 
entitled,  "Regulatory  Planning  and 
Review". 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled,  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  because  it  is  not  an 
"economically  significant"  action  under 
E.0. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D.  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 


not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natine  of  the 
federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  E.P.A..  427  U.S: 
246,  256-66  (S.Q.  1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabUsh  a  plan  for 
informing  and  advising  any  small 
govenmients  that  may  be  significantly 
or  imiquely  impacted  by  the  nde. 

EPA  has  determined  that  the  approval 
action  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
annual  costs  of  $100  million  or  more  to 
either  state,  local,  or  tribal  governments 
in  the  aggregate,  or  to  the  private  sector. 
This  federal  action  approves  pre- 
existing requirements  under  state  or 
local  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
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"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  23, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afi^ect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2). 

F.  Alaska's  Audit  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Alaska's  audit  privilege  and  penalty 
immunity  law,  Alaska  Audit  Act,  AS 
09.25.450  et  seq.  (enacted  in  1997)  or  its 
impact  upon  any  approved  provision  in 
the  SIP,  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  fi'om  the 
effect  of  Alaska's  audit  privilege  and 
immunity  law.  A  state  audit  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  imder  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213.  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audit  privilege  or  immunity  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protiection.  Air 
pollution  control,  Carbon  monoxide. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  state  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1. 1982. 

Dated:  September  4, 1998. 
Randall  F.  Smith, 
Acting  Regional  Administrator,  Region  10. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  C — Alaska 

2.  Section  52.76  is  amended  by 
designating  the  existing  text  as 
paragraphia)  and  adding  a  paragraph  (b) 
to  read  as  follows:  §  52.76  1990  Base 
Year  Emission  Inventory 
***** 

(b)  EPA  approves  a  revision  to  the 
Alaska  State  Implementation  Plan, 
submitted  on  December  5, 1994,  of  the 
on-road  mobile  source  portion  of  the 
1990  Base  Year  Emission  Inventory  for 
Carbon  Monoxide  in  Anchorage  and 
Fairbanks. 

(FR  Doc.  98-25318  Filed  9-22-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  206-0095a;  FRL-6164-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  Stats 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  negative  declarations 
fit)m  the  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD) 
for  nine  source  categories  that  emit 
volatile  organic  compounds  (VOC).  The 
SDCAPCD  has  certified  that  major 
soiuces  in  these  source  categories  are 
not  present  in  the  District  and  this 
information  is  being  added  to  the 
federally  approved  State 
Implementation  Plan  (SIP).  The 
intended  effect  of  approving  these 
negative  declarations  is  to  meet  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
Thus,  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  rule  is  effective  on 
November  23, 1998  without  further 
notice,  unless  EPA  receives  adverse 


comments  by  October  23, 1998.  If  EPA 
receives  sudi  comment,  it  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Andrew  Steckel,  Rulemaking 
Office,  Air  Division,  (AIR-4)  at  the 
address  below.  Copies  of  the  submitted 
negative  declarations  are  available  for 
public  inspection  at  EPA's  Region  DC 
office  and  also  at  the  following  locations 
during  normal  business  hours. 
Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Air  Docket  (6102),  U.S.  Environmental 

Protection  Agency,  401  "M"  Street. 

SW,  Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
San  EKego  Coimty  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1096 
FOR  FURTHER  INFORMATION  CONTACT:  JuUe 
A.  Rose,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1184. 
SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  revisions  being  approved  as 
additional  information  for  the  California 
SIP  include  nine  negative  declarations 
for  VOC  source  categories  from  the 
SDCAPCD:  (1)  Synthetic  organic 
chemical  manu&ctiuing  (SOCMI) — 
distillation,  (2)  SOCMI— ^^actors,  (3) 
wood  furniture,  (4)  plastic  parts  coatings 
(business  machines),  (5)  plastic  parts 
coatings  (other),  (6)  offset  lithography, 
(7)  industrial  wastewater,  (8)  autobody 
refinishing,  and  (9)  volatile  organic 
liquid  storage.  These  negative 
declarations  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  February  25, 1998. 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
imder  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),. that  included  the 
SDCAPCD  within  the  San  Diego  Area 
(SDA).  43  FR  8964.  40  CFR  81.305. 
Because  this  area  was  unable  to  meet 
the  statutory  attainment  date  of 
December  31. 1982,  California  requested 
under  section  172  (a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
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(40  CFR  52.222).  On  May  26, 1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  above  district's 
portion  of  the  California  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q. 

In  amended  section  182(b)(2)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  States  must  develop 
reasonably  available  control  technology 
(RACT)  rules  for  VOC  sources  "covered 
by  a  Control  Techniques  Guideline 
,  (CTG)  document  issued  by  the 
Administrator  between  November  15, 
1990  and  the  date  of  attainment."  On 
April  28, 1992,  in  the  Federal  Register, 
EPA  published  a  CTG  document  v^diich 
indicated  EPA's  intention  to  issue  CTGs 
for  eleven  soim»  categories  and  EPA's 
requirement  to  prepare  CTGs  for  two 
additional  source  categories  within  the 
same  time  &ame.  This  CTG  document 
estabUshed  time  tables  for  the  submittal 
of  a  Ust  of  applicable  sources  and  the 
submittal  of  RACT  rules  for  those  major 
sources  for  which  EPA  had  not  issued 
a  CTG  dociunent  by  November  15, 1993. 
The  CTG  specified  that  states  were 
required  to  submit  RACT  rules  by 
November  15, 1994  for  those  categories 
for  which  EPA  had  not  issued  a  CTG 
document  by  November  15, 1993. 

Section  182(b)(2)  appUes  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  moderate  or  above  as  of  the 
date  of  enactment.  The  SDA  is  classified 
as  serious;  ■  therefore,  SDA  was  subject 
to  the  post-enactment  CTG  requirement 
and  the  November  15, 1994  deadline. 
For  soiuce  categories  not  represented 
within  the  portions  of  the  SDA 
designated  nonattaiiunent  for  ozone, 
EPA  requires  the  submission  of  a 
negative  declaration  certifying  that 
major  sources  are  not  present. 

The  SDCAPCD  negative  declarations 
were  adopted  on  October  22, 1997  and 
submitted  by  the  State  of  CaUfomia  on 
February  25, 1998.  The  SDCAPCD 
negative  declarations  were  found  to  be 
complete  on  April  7, 1998  piu^uant  to 
EPA's  completeness  criteria  that  are  set 


forth  in  40  CFR  Part  51.  Appendix  V  2 
and  are  being  finalized  for  approval  into 
the  SIP  as  additional  information. 

This  dociunent  addresses  EPA's  direct 
final  action  for  the  SDCAPCD  negative 
declarations  for  the  following  VOC 
categories:  (1)  Synthetic  organic 
chemical  manufocturing  (SOCMI) — 
distillation,  (2)  SOCMI— reactors,  (3) 
wood  furniture,  (4)  plastic  parts  coatings 
(business  machines),  (5)  plastic  parts 
coatings  (other),  (6)  offset  lithography, 
(7)  industrial  wastewater,  (8)  autobody 
refinishing,  and  (9)  volatile  organic 
liquid  storage.  The  submitted  negative 
declarations  represent  nine  of  the 
thirteen  source  categories  Usted  in 
EPA's  CTG  dociunent. '  Of  the  nine 
submitted  negative  declarations, 
SDCAPCD  has  approved  SIP  regulations 
for  minor  sources  in  five  source 
categories:  wood  fumitiue,  plastic  parts 
coating  (other),  offset  Uthography, 
autobody  refinishing,  and  volatile 
organic  liquid  storage. 

The  submitted  negative  declarations 
certify  that  there  are  no  major  VOC 
soiuces  in  these  source  categories 
located  inside  the  SDCAPCD.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  negative 
declarations  were  adopted  as  part  of 
SDCAPCD's  effort  to  meet  the 
requirements  of  section  182(b)(2)  of  the 
CAA. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvabiUty  of  a 
negative  declaration,  EPA  must  evaluate 
the  declarations  for  consistency  with  the 
requirem«its  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  of 
the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

An  analysis  of  SDCAPCD's  emission 
inventory  revealed  that  there  are  no 
major  sources  of  VOC  emissions  from: 
SOCMI— distillation,  SOCMI— reactors, 
wood  furniture,  plastic  parts  coatings 
(business  machines),  plastic  parts 
coatings  (other),  offset  Uthography, 
industrial  wastewater,  autobody 
refinishing,  and  volatile  organic  liquid 
storage.  SDCAPCD's  review  of  their 
permit  files  also  indicated  that  major 
sources  in  these  source  categories  do  not 
exist  in  the  SDCAPCD.  In  a  document 
adopted  on  October  22, 1997,  SDCAPCD 


■  San  Diego  Area  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a]  upon  the 
date  of  enactment  of  the  CAA.  See  SS  FR  56694 
(November  6, 1991).  The  San  Diego  Area  was 
reclassified  from  severe  to  serious  on  )anuary  19, 
199S.  See  60  FR  3771. 


I  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (SS  FR  S830)  and.  pursuant  to 
section  110(k](l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 

'  SDCAPCD  has  submitted  RACT  rules  for  three 
other  major  source  categories:  Aerospace,  SCX!IMI 
Batch  Processing,  and  Shipbuilding.  The  fourth 
category,  Clean  Up  Solvents,  is  represented  in  each 
JMparate  Reasonably  Available  Control  Technology 
rule  in  the  SDCAPCD  SIP. 


certified  that  SDCAPCD  does  not  have 
any  major  stationary  sources  in  these 
source  categories  located  within  the 
federal  ozone  nonattainment  planning 
area. 

EPA  has  evaluated  these  negative 
declarations  and  has  determined  that 
they  are  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy. 
SDCAPCD's  negative  declarations  for 
the  VOC  sources  Usted  above  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

EPA  is  pubUshing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
pubUcation,  the  EPA  is  pubUshing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
action  will  be  effective  November  23, 
1998,  without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  23, 1998. 

If  the  EPA  receives  suchxomments, 
then  EPA  will  pubUsh  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  pubUc  that  the  rule  will 
not  take  effect.  All  pubUc  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  efiiective  on  November  23, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  AdmiaistratiTe  Requirements 

A.  Executive  Orders  12666  and  13045 

The  OfBce  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economicaUy  significant"  action  under 
E.O.  12866. 

B.  Regvdatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibiUty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  8  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  1 10  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natuire  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  ^ 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  23, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Dated:  September  8, 1998. 
Felicia  Marcus, 
Regional  Administrator,  Region  IX. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— Caltfomia 

2.  Section  52.222  is  being  amended  by 
adding  paragraph  (a)(5)  to  read  as 
follows: 

§52.222    Negative declarattoas. 

(a)*  *  * 

(5)  San  Diego  Coimty  Air  Pollution 
Control  District,  (i)  Synthetic  organic 
chemical  manufacturing  (distillation), 
synthetic  organic  chemical 
manufacturing  (reactors),  wood 
fumitiu«,  plastic  parts  coatings 
(business  machines),  plastic  parts 
coatings  (other),  offset  lithography, 


industrial  wastewater,  autobody 
refinishing,  and  volatile  organic  liquid 
storage  were  submitted  on  February  25, 
1998  and  adopted  on  October  22, 1997. 

*        •        •        •        • 

(FR  Doc.  98-25328  Piled  9-22-98;  8:45  am] 

BiLUMo  coQg  esao  50  r» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[CA  20«-0096a;  Fm.-61B4-4I 

Approval  and  Promulgation  of 
Implementation  Plana;  Caltfomia  State 
Implementation  Plan  Reviaion^^  Placer 
County  Air  Pollution  Control  Dlatrlct 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  negative  declarations 
bom  the  Placer  County  Air  Pollution 
Control  District  (PCAPCD)  for  seven 
source  categories  that  emit  volatile 
organic  compounds  (VOC)  and  five 
source  categories  that  emit  oxides  of 
nitrogen  (NOx).  The  PCAPCD  has 
certified  that  these  source  categories  are 
not  present  in  the  District  and  this 
information  is  being  added  to  the 
federally  approved  State 
Implementation  Plan  (SIP).  The 
intended  effect  of  approving  these 
negative  declarations  is  to  meet  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
Thus.  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quahty  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  rule  is  effective  on 
November  23, 1998  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  23, 1998.  If  EPA 
receives  such  comments,  it  will  publish 
a  timely  withdrawal  in  the  FederaL 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel, 
Rulemaking  Office,  Air  Division,  (AIR- 
4)  at  the  address  below.  Copies  of  the 
submitted  negative  declarations  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  and  also  at  the 
following  locations  during  normal 
business  hours. 
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Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 

Air  Docket  (6102),  U.S.  Environmental 
Protection  Agency,  401  "M"  Street, 
S.W.,  Washington,  D.C.  20460 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812 

Placer  Coimty  Air  Pollution  Control 
District,  11464  "B"  Avenue,  Auburn, 
CA  95603 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 

A.  Rose,  Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental  Protection 

Agency,  75  Hawthorne  Street,  San 

Francisco,  CA  94105,  Telephone:  (415) 

744-1184. 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  revisions  being  approved  as 
additional  information  for  the  California 
SIP  include  seven  negative  declarations 
for  VOC  source  categories  from  the 
PCAPCD:  (1)  aerospace  coatings,  (2) 
industrial  waste  water  treatment,  (3)  . 
plastic  parts  coatings  (business 
machines),  (4)  plastic  parts  coatings 
(other),  (5)  shipbuilding  and  repair,  (6) 
synthetic  organic  chemical 
manufacturing  (SOCMI) — batch  plants, 
and  (7)  SOCMI — reactors.  The  revision 
also  includes  five  negative  declarations 
for  NOx  source  categories  bom  the 
PCAPCD:  (1)  Nitric  and  Adipic  Acid 
Manufactiuing  Plants,  (2)  Utility 
Boilers,  (3)  Cement  Manufacturing 
Plants,  (4)  Glass  Manufactviring  Plants, 
and  (5)  Iron  and  Steel  Manufactiuing 
Plants.  These  negative  declarations  were 
submitted  by  the  California  Air 
Resoiut»s  Board  (CARB)  to  EPA  on 
February  25, 1998. 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
PCAPCD  within  the  Sacramento 
Metropolitan  Area  (SMA).  43  FR  8964, 
40  CFR  81.305.  Because  these  areas 
were  unable  to  meet  the  statutory 
attainment  date  of  December  31. 1982, 
Cahfomia  requested  under  section  172 
(a)(2),  and  EPA  approved,  an  extension 
of  the  attainment  date  to  December  31, 

1987.  (40  CFR  52.222).  On  May  26, 

1988,  EPA  notified  the  Governor  of 
California,  pursuant  to  section 
110(a)(2)(H)  of  the  1977  Act,  that  the 
above  district's  portion  of  the  California 
SIP  was  inadequate  to  attain  and 


maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 

In  amended  section  182(b)(2)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  States  must  develop 
reasonably  available  control  technology 
(RACT)  rules  for  VOC  sources  "covered 
by  a  Control  Techniques  Guideline 
(CTG)  document  issued  by  the 
Administrator  between  November  15, 
1990  and  the  date  of  attaimnent."  On 
April  28, 1992,  in  the  Federal  Register, 
EPA  published  a  CTG  document  which 
indicated  EPA's  intention  to  issue  CTGs 
for  eleven  source  categories  and  EPA's 
requirement  to  prepare  CTGs  for  two 
additional  source  categories  within  the 
same  time  fiame.  This  CTG  document 
established  time  tables  for  the  submittal 
of  a  list  of  applicable  sources  and  the 
submittal  of  RACT  rules  for  those  major 
sources  for  which  EPA  had  not  issued 
a  CTG  dociunent  by  November  15, 1993. 
The  CTG  specified  that  states  were 
required  to  submit  RACT  rules  by 
November  15, 1994  for  those  categories 
for  which  EPA  had  not  issued  a  CTG 
dociunent  by  November  15, 1993. 

Section  182(f)  contains  the  air  quality 
planning  requirements  for  the  reduction 
of  NOx  emissions  through  RACT.  On 
November  25, 1992,  EPA  published  a 
proposed  rule  entitled  "State 
Implementation  Plans;  Nitrogen  Oxides 
Supplement  to  the  General  Preamble; 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule,"  (the  NOx  Supplement)  which 
describes  the  requirements  of  section 
182(f).  The  NOx  Supplement  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  dociunent  by  reference.  Section 
182(f)  of  the  Clean  Air  Act  requires 
states  to  apply  the  same  requirements  to 
major  stationary  sources  of  NOx 
("major"  as  defined  in  section  302  and 
section  182(c),  (d),  and  (e))  as  are 
applied  to  major  stationary  sources  of 
volatile  organic  compounds  (VOCs),  in 
moderate  or  above  ozone  nonattainment 
areas.  Since  the  SMA  is  classified  as  a 
severe  nonattainment  area  for  ozone,  it 
is  also  subject  to  the  RACT  requirements 
of  section  182(b)(2),  cited  above. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technique  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  document)  by  November  15, 1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 


CTG  document  for  any  NOx  category 
since  enactment  of  the  CAA. 

Section  182(b)(2)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  moderate  or  above  as  of  the 
date  of  enactment.  The  SMA  is 
classified  as  severe;  >  therefore,  SMA 
was  subject  to  the  post-enactment  CTG 
requirement  and  the  November  15, 1994  • 
deadline.  For  source  categories  not 
represented  within  the  portions  of  the 
SMA  designated  nonattainment  for 
ozone,  EPA  requires  the  submission  of 
a  negative  declaration  certifying  that 
those  sources  are  not  present. 

The  seven  VOC  and  five  NOx  negative 
declarations  were  adopted  on  October  9, 
1997  and  submitted  by  the  State  of 
California  on  February  25, 1998.  The 
submitted  negative  declarations  were 
found  to  be  complete  on  April  7, 1998 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V  ^  and  are  being  finaUzed  for 
approval  into  the  SIP  as  additional 
information. 

This  document  addresses  EPA's  direct 
final  action  for  the  PCAPCD  negative 
declarations  for  the  following  VOC 
categories:  (1)  aerospace  coatings,  (2) 
industrial  waste  water  treatment.  (3) 
plastic  parts  coatings  (business 
machines),  (4)  plastic  parts  coatings 
(other),  (5)  shipbuilding  and  repair,  (6) 
SOCMI— batch  plants,  and  (7)  SOCMI— 
reactors.  The  submitted  negative 
declarations  represent  seven  of  the 
thirteen  source  categories  listed  in 
EPA's  CTG  document.3  The  submitted 
negative  declarations  certify  that  there 
are  no  major  facilities  in  these  VOC  or 
NOx  source  categories  located  inside 
PCAPQD's  portion  of  the  SMA.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  negative 
declarations  were  adopted  as  part  of 
PCAPCD's  effort  to  meet  the 
requirements  of  section  182(b)(2)  of  the 
CAA. 

This  document  also  addresses  EPA's 
direct  final  action  for  the  PCAPCD 


'  Sacramento  Metropolitan  Area  retained  its 
designation  of  nonattainment  and  was  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6. 1991).  The  Sacramento 
Metropolitan  Area  was  reclassified  from  serious  to 
severe  on  June  1. 1995.  See  60  FR  20237  (April  25. 
1995). 

'EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 

'PCAPCD  has  submitted  RACT  rules  for  five  VOC 
source  categories:  Autobody  Refinishing,  Clean  Up 
Solvents,  OfTset  Lithography.  Volatile  (Jrganic 
Liquid  Storage  Tanks,  and  Wood  Furniture. 
PCAPCD  is  reviewing  the  Achieveable  Control 
Technology  (ACT)  document  on  SOCMI  Distillation 
to  determine  whether  if  they  have  a  major  source 
in  that  source  category. 
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negative  declarations  for  the  following 
NOx  categories:  (1)  Nitric  and  Adipic 
Acid  Manufacturing  Plants,  (2)  Utility 
Boilers,  (3)  Cement  Manufacturing 
Plants,  (4)  Glass  Manufacturing  Plants, 
and  (5)  Iron  and  Steel  Manufacturing 
Plants.  The  submitted  negative 
declarations  represent  five  of  the  nine 
required  NOx  source  categories.  ■*  NOx 
contributes  to  the  production  of  ground 
level  ozone  and  smog.  These  negative 
declarations  were  adopted  as  part  of 
PCAPCD's  effort  to  meet  the 
requirements  of  section  182(b)(2)  of  the 
CAA. 

ni.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
negative  declaration,  EPA  must  evaluate 
the  declarations  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110  of 
the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

An  analysis  of  PCAPCD's  emission 
inventory  revealed  that  there  are  no 
major  sources  of  VOC  emissions  from: 
aerospace  coatings,  industrial  waste 
water  treatment,  plastic  parts  coatings 
(business  machines),  plastic  parts 
coatings  (other),  shipbuilding  and 
repair,  SOCMI— batch  plants,  and 
SOCMI — reactors.  An  analysis  of 
PCAPCD's  emission  inventory  also 
revealed  that  there  are  no  major  sources 
of  NOx  emissions  from:  Nitric  and 
Adipic  Acid  Manufacturing  Plants, 
Utility  Boilers,  Cement  Manufacturing 
Plants,  Glass  Manufacturing  Plants,  and 
Iron  and  Steel  Manufacturing  Plants. 
PCAPCD's  review  of  their  permit  files 
also  indicated  that  major  soiu-ces  in 
these  source  categories  do  not  exist  in 
the  PCAPCD.  In  a  Resolution  dated 
October  9, 1997.  the  PCAPCD  Board 
affirmed  that  the  PCAPCD  does  not  have 
any  major  stationary  sources  in  these 
source  categories  located  within  the 
federal  ozone  nonattainment  planning 
area. 

EPA  has  evaluated  these  negative 
declarations  and  has  determined  that 
they  are  consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  PCAPCD's 
negative  declarations  for  the  VOC  and 
NOx  sources  listed  above  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 


*  PCAPCD  has  submitted  RACT  rules  for  two 
sourco  categories:  Stationary  Combustion  Gas 
Turbines  and  Biomass  Boilers.  PCAPCD  has  also 
developed  rules  for  Process  Heaters  and  Industrial, 
Commercial,  and  Institutional  Boilers.  PCAPCD  is 
reviewing  the  ACT  for-Stationary  Internal 
Combustion  Engines  to  determine  whether  a  major 
source  exists  in  that  district 


EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  the  EPA  is  publishing  a 
separate  docimnent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
action  will  be  effective  November  23, 
1998,  without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  23, 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  All  pubUc  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  conunents  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  November  23, 
1998,  and  no  further  action  will  be 
taken  on  the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regidatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  vsrill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 


economic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S.  ^ 
EPA.  427  U.S.  246,  255-66  (1976);  42' 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,- local,  or  tribal 
governments,  or  to  the  private  sector, 
resiilt  from  this  action. 

D.  Submission  to  Ck)ngress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Raster.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 
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E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  23, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations,  Oxides  of 
nitrogen,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  September  8, 1998. 
Felicia  Marcus, 
Regional  Administrator,  Region  DC. 

Subpart  F  of  Part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.222  is  being  amended  by 
adding  paragraphs  (a)(4)  and  (b)(2)  to 
read  as  follows: 

§52.222    Negative  declarations. 

(a)  *  •  • 

(4)  Placer  County  Air  Pollution 
Control  District. 

(i)  Aerospace  Coatings;  Industrial 
Waste  Water  Treatment;  Plastic  Parts 
Coating:  Business  Machines;  Plastic 
Parts  Coating:  Other;  Shipbuilding  and 
Repair;  SynAelic  Organic  Chemical 
Manufacturing,  Batch  Plants;  and 
Synthetic  Organic  Chemical 
Manufactiuing,  Reactors  were  submitted 
on  February  25, 1998  and  adopted  on 
October  7, 1997. 
*        »        »        »        » 

(b)*  *  * 

(3)  Placer  County  Air  Pollution 
Control  District. 

(i)  Nitric  and  Adipic  Add 
Manufacturing  Plants,  Utility  Boilers, 
Cement  Manufacturing  Plants,  Glass 
Manufacturing  Plants,  and  Iron  and 
Steel  Manufacturing  Plants  were 


submitted  on  February  25, 1998  and 
adopted  on  October  9, 1997. 

[PR  Doc.  98-25330  Filed  9-22-98;  8:45  am) 
BILUNQ  CODE  WeO  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[AD-FRL-6166-8I 

Clean  Air  Act  Final  Approval  Of 
Amendments  to  Title  V  Operating 
Permits  Program;  Pima  County 
Department  of  Environmental  Quality, 
Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  promulgating  final 
approval  of  the  following  revisions  to 
the  operating  permits  program 
submitted  by  the  Arizona  Department  of 
Environmental  Quality  ("DEQ")  on 
behalf  of  the  Pima  County  Department 
of  Environmental  Quality  ("Pima"  or 
"County"):  a  revision  to  the  fee 
provisions;  and  a  revision  that  will  defer 
the  requirement  for  minor  soiutres 
subject  to  standards  under  sections  111 
or  112  of  the  Act  to  obtain  title  V 
permits,  unless  such  sources  are  in  a 
source  category  required  by  EPA  to 
obtain  title  V  permits.  EPA  is  also 
promulgating  final  approval  under 
section  112(1)  of  Pima's  program  for 
delegation  of  section  112  standards  as 
they  apply  to  sources  not  required  to 
obtain  a  title  V  permit. 

EPA  took  final  action  on  Pima's  title 
V  operating  permits  program  on  October 
30, 1996  (61  FR  55910).  However, 
because  Pima's  title  V  program  contains 
certain  flaws,  EPA  did  not  fully  approve 
it,  but  instead  granted  the  program  an 
"interim  approval."  Under  its  interim 
approval,  Pima  is  required  to  adopt  and 
submit  program  changes  to  EPA  that 
will  correct  its  program  flaws.  The 
program  revisions  being  approved  in 
this  document  do  not  address  the 
program  issues  identified  by  EPA.  This 
final  action  approving  revisions  to 
Pima's  title  V  program  therefore  does 
not  constitute  a  full  approval  of  Pima's 
title  V  program. 

DATES:  This  rule  is  effective  on  October 
23,  1998. 

ADDRESSES:  Copies  of  Pima's  submittals 
and  other  supporting  information  used 
in  developing  this  final  approval  are 
available  for  inspection  (AZ-Pima-97- 
1-OPS  and  AZ-Pima-97-2-OPS) 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 


Protection  Agency,  Region  9;  75 
Hawthorne  Street;  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erica  Ruhl  (telephone  415-744-1171), 
Mail  Code  AIR-3,  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street;  San  Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Purpoae 

As  required  under  title  V  of  the  Clean 
Air  Act  as  amended  (1990),  EPA  has 
promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  state  operating  permits 
programs  (57  FR  32250.  July  21, 1992). 
These  rules  are  codified  at  40  CFR  part 
70.  Title  V  requires  states  to  develop 
and  submit  to  EPA,  by  November  15, 
1993,  programs  for  issuing  these 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
The  EPA's  program  review  occiu^ 
pursuant  to  section  502  of  the  Act. 
which  outlines  criteria  for  approval  or 
disapproval. 

On  November  15, 1993.  Pima's  title  V 
program  was  submitted.  EPA  proposed 
interim  approval  of  the  program  on  July 
13.  1995  (60  FR  36083).  The  fee 
provisions  of  the  program  were  foimd  to 
be  fully  approvable.  On  November  14. 
1995,  in  response  to  changes  in  state 
law.  Pima  amended  its  fee  provisions 
imder  Chapter  12.  Article  VI  of  Title  17 
of  the  Pima  Coimty  Air  Quahty  Control 
Code.  Those  changes  were  submitted  to 
EPA  on  January  14, 1997.  after  it 
promulgated  final  interim  approval  of 
Pima's  title  V  program  (61  FR  55910. 
October  30. 1996).  EPA  subsequently 
proposed  to  approve  Pima's  revised  fee 
provisions  (62  FR  16124.  April  4.  1997). 

On  July  17. 1997.  EPA  received  a 
submittal  from  ADEQ  on  behalf  of  Pima 
requesting  that  EPA  approve  a  revision 
to  the  applicability  provisions  of  Pima's 
title  V  program.  Because  EPA's 
evaluation  of  Pima's  title  V  fee 
provisions  takes  into  accoimt  the 
numbers  and  types  of  sources  requiring 
permits,  EPA  decided  it  would  be 
appropriate  to  reevaluate  the 
approvability  of  the  fee  changes  in  the 
context  of  the  change  to  program 
applicability.  EPA  therefore  withdrew 
its  proposed  apprdval  of  Pima's  revised 
fee  program  (63  FR  7109.  February  12, 
1998)  and,  in  the  same  document, 
proposed  approval  of  the  changes  to 
Pima's  fee  and  applicability  provisions. 
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n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  analysis  of  the  submittals  given 
in  the  February  12, 1998  proposed 
action  is  supplemented  by  the 
discussion  of  public  comment  made  on 
the  notice  of  proposed  rulemaking  (see 
section  II.B.  of  this  dociunent).  That 
analysis  remains  unchanged  and  will 
not  be  repeated  in  this  iinal  document. 

1.  ApplicabiUty 

The  amendment  to  the  applicability 
provisions  of  Pima's  title  V  program  was 
submitted  by  the  Arizona  DEQ  on  July 
17, 1997.  The  submittal  includes  the 
deletion  of  the  term  "Title  V  Source" 
from  Pima  County  Air  QuaUty  Control 
Code  (PCC)  17.04.340.133,  proof  of 
adoption,  evidence  of  necessary  legal 
authority,  evidence  of  public 
participation  including  comments 
submitted  on  the  rulemaking,  and  a 
supplemental  legal  opinion  from  the 
County  Attorney  regarding  the  legal 
adequacy  of  Pima's  title  V  program, 
including  implementation  of  section 
111  and  112  of  the  Clean  Air  Act.  In  a 
letter  dated  November  7, 1997,  Pima 
clarified  which  sections  of  its  title  V 
program  it  wished  to  have  rescinded 
and  which  sections  approved. 

With  this  change,  ocuy  those  sources 
required  to  obtain  a  Class  I  (title  V) 
permit,  (i.e.,  major  sources,  solid  waste 
incinerators  required  to  obtain  a  permit 
pursuant  to  section  129(e)  of  the  CAA, 
and  sources  required  by  the 
Administrator  to  obtain  a  permit),  are 
subject  to  the  District's  title  V  program. 
Non-major  sources,  including  those 
regulated  under  sections  111  and  112  of 
the  CAA,  are  deferred  from  the 
requirement  to  obtain  a  Class  I/title  V 
permit,  to  the  extent  allowed  by  the 
Administrator. 

2.  Program  for  Delegation  of  Section 
112(1)  Standards  as  Promulgated 

In  a  letter  dated  December  2, 1997, 
Pima  specifically  requested  approval 
under  section  112(1)  of  a  program  for 
delegation  of  unchanged  section  112 
standards  applicable  to  sources  that  are 
not  subject  to  mandatory  permitting 
requirements  under  title  V.  (See  letter 
from  David  Esposito,  Director,  PDEQ  to 
David  Howekamp,  Director,  Air  and 
Toxics  (sic)  Division,  EPA  Region  IX.) 

3.  Fees 

An  amendment  to  the  fee  provisions 
of  Pima's  title  V  program  was  submitted 
by  the  Arizona  DEQ  on  January  14, 
1997.  The  submittal  includes  the 
revised  fee  regulations  (Chapter  12, 
Article  VI  of  Title  17  of  the  Pima  County 
Air  Quality  Control  Code  as  amended 


on  November  14, 1995),  a  technical 
support  document,  and  a  legal  opinion 
by  the  County  Attorney.  Additional 
materials,  including  proof  of  adoption 
and  a  commitment  to  provide  periodic 
updates  to  EPA  regarding  the  status  of 
the  fee  program,  were  submitted  on 
February  26, 1997.  In  a  letter  dated  July 
25, 1997,  Pima  submitted  a  detailed 
discussion  of  the  expected  costs  of  and 
anticipated  revenue  from  its  title  V 
program. 

B.  Public  Comments  and  Responses 

Only  one  comment  letter  was 
received.  That  letter,  from  Steven  Biur 
of  Lewis  and  Roca  (representing  the 
Arizona  Mining  Association  or  "AMA") 
incorporated  by  reference  both  the 
comments  AMA  made  on  the  EPA's 
previous  proposal  to  approve  Pima's  fee 
provisions  (62  FR  16124,  April  4, 1997) 
as  well  as  AMA's  "supplemental 
comments"  dated  January  2, 1998. 

1.  Adequacy  of  Fees  under  Section 
502(b)(3)  of  the  CAA 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  The 
commenter  disagreed  with  EPA's 
proposed  approval  of  the  revision  to  the 
Pima  County  title  V  program  because  he 
contends  the  fee  program  fails  to  meet 
the  minimum  requirements  of  section 
502(b)(3)  of  the  Clean  Air  Act.  The 
commenter  states  that  the 
documentation  submitted  by  Pima 
Coimty  fails  to  demonstrate  that  the 
County's  fees  will  cover  the  full  costs  of 
the  title  V  program  and  that  the  fees 
Pima  Coimty  collects  will  not  cover  the 
costs  of  issuing  permits  to  existing  title 
V  soiut:es. 

Pima  uses  a  combination  of  emissions 
fees  and  fees  for  issuance  and  revision 
to  cover  program  costs. 

Fees  for  issuance  and  revision.  Pima's 
fee  provisions  require  that  applicants  for 
permits  to  construct  and  operate  that  are 
subject  to  title  V  must  pay  the  total 
actual  cost  of  revievtring  and  acting  upon 
applications  for  permits  and  permit 
revisions.  See  sections  17.12.510.G.  and 
17.12.510.1.  These  fees  are  used  to  cover 
the  cost  of  issuing  permits  to  new 
sources  and  for  processing  revisions  to 
permits.  Pima  estimated  the  permitting- 
related  average  hourly  billing  costs  for 
permitting  of  title  V  facilities,  including 
salary,  fringe  benefits,  direct  non-salary 
costs  and  indirect  costs  including  cost 
estimates  of  various  types  of  permit 
related  activities.  The  estimated  hourly 
cost  is  $53.60.  However,  because  state 
law  caps  hoiuly  fees  at  $53.00^  Pima's 


hourly  charges  are  capped  at  $53.00.  See 
section  17.12.510.M.  Although  this  cap 
is  60  cents  per  hour  less  than  the 
District's  estimated  hourly  costs  for 
permit  processing.  EPA  finds  this 
provision  to  be  fully  approvable.  In 
view  of  the  fact  that  the  estimation  of 
program  cost  inherently  involves 
projections  and  approximation,  and  of 
the  fact  that  fee  adequacy  can  be 
monitored  on  an  ongoing  basis  as  the 
program  is  implemented,  EPA 
concludes  that  this  provision  is 
sufficient  to  adequately  fund  the 
program. 

Emission  Fees.  Emission  fees  are  used 
by  Pima  to  cover  the  direct  and  indirect 
costs  of  the  title  V  related  activities  not 
covered  the  fees  charged  for  permit 
issuance  to  new  sources  and  revisions  to 
all  sources.  These  activities  are:  (1)  part 
70  program  development  and 
implementation;  (2)  issuance  of  title  V 
permits  to  existing  sources;  (3)  part  70 
source  compliance,  including 
inspection  services;  and  (4)  part  70 
business  assistance,  which  helps 
sources  determine  and  meet  their 
obligations  under  part  70.  Pima 
estimates  the  annual  cost  of  these 
activities  in  the  first  three  years  of 
program  implementation  to  range 
between  $83,562  and  $87,674.  Based 
upon  the  fall  1996  dollar  per  ton  value 
($35-78),  invoicing  records  and 
emissions  estimates,  Pima  projects  it 
will  collect  $98,275  in  emissions  fees 
annually. 

As  set  out  in  the  February  12, 1998 
notice  of  proposed  approval,  EPA  finds 
that  Pima  County's  fee  provisions  meet 
the  requirements  of  502(b)(3).  Materials 
submitted  by  Pima  Coimty  demonstrate 
that  the  cost  of  issuing  initial  permits  to 
existing  title  V  sources  is  covered  by 
annual  emission  fees. 

2.  Validity  of  EPA's  October  30, 1996 
Interim  Approval 

On  October  30, 1996,  EPA 
promulgated  interim  approval  of  Pima's 
title  V  program.  The  commenter 
observes  that  Pima  County  adopted  the 
amendment  to  its  fee  rule  almost  one 
year  before  EPA  granted  interim 
approval  to  the  title  V  program.  Pima 
County  did  not,  however,  submit  the 
amended  rule  until  after  EPA  had 
granted  interim  approval.  The 
commenter  argues  that  the  fee  rule  that 
EPA  purported  to  approve  does  not  exist 
and  did  not  exist  when  EPA  issued  its 
interim  approval,  therefore,  Pima 
County's  title  V  program  does  not 
include  an  approved  or  approvable  fee 
rule.  The  commenter  contends  that  a  fee 
rule  satisfying  section  502(b)(3)  is  a 
requirement  for  interim  approval  and 
therefore,  EPA  should  acknowledge  that 
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its  interim  approval  of  Pima  County's 
title  V  program  is  void. 

The  proposal  on  which  EPA  is  taking 
final  action  is  limited  to  the  question  of 
whether  the  revision  to  Pima's  fee 
provisions  is  approvable  under  part  70. 
As  described  in  the  notice  of  proposed 
rulemaking  and  in  the  preceding 
response,  EPA  has  evaluated  the 
submitted  revision  to  Pima's  program 
and  has  found  that  it  meets  the 
requirements  of  part  70  and  section 
502(b)  of  the  Act.  An  evaluation  of  the 
validity  of  EPA's  grant  of  interim 
approval  to  Pima's  title  V  program  is 
beyond  the  scope  of  this  action.  The 
issue  raised  in  this  comment  has  also 
been  raised  as  an  issue  in  a  petition  to 
the  Ninth  Cinniit  challenging  EPA's 
final  interim  approval  of  Pima's  title  V 
program.  EPA  believes  that  is  the 
appropriate  forum  in  which  to  resolve 
this  issue. 

3.  Validity  of  Pima's  Fee  Provisions 
under  State  Law 

The  commenter  contends  that  the 
revision  to  the  Pima  Coimty  title  V 
program  cannot  be  approved  by  EPA 
because  it  is  unenforceable  as  a  matter 
of  state  law.  The  commenter  notes  that 
the  Arizona  Revised  Statutes  (section 
49-11 2(B))  require  that  fees  charged  by 
coimty  agencies  must  be  approximately 
equal  to  or  less  than  permit  fees  charged 
by  the  Arizona  Department  of 
Environmental  Quality  (AOEQ).  He 
contends  that,  althou^  the  language  in 
the  amendment  Pima  adopted  is 
identical  to  the  language  in  AOEQ's 
rule,'  Pima  County's  interpretation  of 
the  rules,  as  described  by  both  the 
County  and  EPA  in  its  proposed 
approval,  would  result  in  substantially 
higher  fees  being  paid  in  Pima  Coimty. 
The  commenter  states  that  ADEQ 
interprets  its  rule  to  apply  only  to  new 
sources  while  Pima  charges  fees  to  both 
new  and  existing  sources. 

In  order  to  determine  if  the 
commenters  allegations  were  well 
founded,  on  May  21, 1997,  EPA  sent  a 
letter  to  Pima  County  requesting 
information  on  differences  between 
Pima  County  and  ADEQ  with  respect  to 
how  their  fee  provisions  are 
implemented.  EPA  asked  that  Pima 


'  The  language  referenced  is:  "Before  the  issuance 
of  a  permit  to  construct  and  operate  a  source  that 
is  required  to  obtain  a  permit  pursuant  to  title  V  of 
the  Act,  the  applicant  for  the  permit  shall  pay  to 
the  Director  a  fee  billed  by  the  Director  representing 
the  total  actual  cost  of  reviewing  and  action  upon 
the  application."  AMA  alleges  that  Pima  interprets 
this  provisions  to  allow  the  collection  of  a  "fee  for 
service"  from  an  existing  source  for  its  initial  a 
permit  to  operate  whereas  ADEQ  interprets  this  to 
mean  that  a  fee  for  service  may  only  be  collected 
from  new  sourt^  that  are  applying  for  both  a 
p^mit  to  construct  and  a  permit  to  operate. 


address  the  question  of  whether  fees  are 
charged  for  the  issuance  of  permits  to 
existing  sources.  On  July  25, 1997,  Pima 
County  responded  to  EPA's  letter.  The 
response  included  an  affidavit  prepaied 
by  the  Pima  County  Attorney's  office 
and  signed  by  Pima  staff  stating  that  the 
District  does  not  charge  a  permit 
processing  fee  to  existing  part  70 
sources.  As  explained  above,  the  cost  of 
issuing  initial  permits  to  existing 
sources  is  covered  by  revenue  from 
emissions  fees.  In  the  absence  of  any 
documentation  of  practices  to  the 
contrary,  EPA  has  concluded  that 
Pima's  implementation  of  the  fee  rule  is 
consistent  with  ADEQ's 
implementation. 

4.  Timing  of  EPA  Action  in  Light  of 
AMA  Litigation  in  State  Court 

The  commenter  points  out  that  the 
AMA  is  in  the  midst  of  litigating  in  state 
court  the  question  of  the  vcdidity  of  the 
Pima  County  fee  rules  that  EPA  now 
proposes  to  approve.  He  states  his  belief 
that  it  is  not  the  EPA's  policy  to 
substitute  its  judgement  for  that  of  a 
state  court  on  a  matter  of  the  legality  of 
a  state  provision  and  that,  at  the  very 
least,  0>A  should  defer  action  on  the 
approval  of  Pima  County's  fee  rule  until 
the  court  has  decided  the  issue  of  its 
legality.  The  commenter  goes  on  to  say 
that  if  the  court  upholds  AMA's 
position,  the  rule  will  be  declared  void 
ab  initio  and  that  EPA  has  no  authority 
to  approve  a  fee  rule  that  is  not 
enforceable  as  a  matter  of  state  law. 

As  long  as  the  rule  is  effective  as  a 
matter  of  state  law,  EPA  will  treat  it  as 
such.  If  a  state  court  strikes  down  the 
law,  this  might  be  a  basis  for  EPA 
action,  consistent  with  70.10(c)(l){i){B). 
For  the  purpose  of  this  federal  approval 
action,  and  without  expressing  further 
opinion  on  the  validity  of  the 
commenter's  suit  in  state  court,  it  does 
not  appear  to  EPA  that  Pima's  fee 
provisions  run  afoul  of  state  law.  As 
required  by  Arizona  Revised  Statutes 
section  49-112(3),  Pima's  fee  provisions 
are  consistent  with  those  of  ADEQ,  and 
as  evidenced  by  Pima's  submittal. 
County  representatives  have  attested 
that  the  County  will  implement  its  fee 
rule  in  a  manner  consistent  with  that  of 
ADEQ.  EPA  does  not  have  reason  to 
beheve  that  Pima  County's  fee  rule  is 
unenforceable  as  a  matter  of  state  law. 
As  explained  in  the  February  12, 1998 
Federal  Register.document,  EPA  is 
satisfied  that  Pima's  fee  rules  meet  the 
requirements  of  title  V  of  the  CAA  and 
40  CFR  part  70. 

Section  70.4(i)  of  part  70  does  require 
that  permitting  authorities  keep  EPA 
apprised  of  any  proposed  changes  to 
their  basic  statutory  or  regulatory 


structure.  EPA  therefore  expects  that  if 
any  part  of  a  part  70  program  is  deleted 
or  modified,  either  by  the  district 
hearing  board  or  by  court  action,  it  will 
be  notified  by  the  permitting  audiority. 
Were  such  changes  to  render  a  program 
deficient  or  prevent  a  permitting 
authority  from  adequately  implementing 
the  program,  EPA  would  follow  the 
procedures  set  of  under  section  70.4(i) 
to  ensure  that  such  inadequacies  are 
promptly  corrected.  If  corrections  are 
not  made  in  a  timely  manner,  part  70 
sets  out  a  mechanism  for  the  withdrawal 
of  its  approval  of  the  program  and  for 
implementation  of  the  federal  operating 
permits  program  in  its  place.  See  section 
70.10. 

C.  Final  Action 

EPA  is  finalizing  its  approval  of  the 
submitted  amendments  to  the 
applicabiUty  and  fee  provisions  of 
Pima's  title  V  operating  permits 
program.  EPA  is  also  finalizing  its 
approval  under  section  112(1)  to  include 
Pima's  program  for  delegation  of  section 
112  standards  as  they  apply  to  those 
sources  not  required  to  obtain  a  title  V 
permit. 

EPA's  approval  of  the  change  in 
applicability  results  in  the  following 
revision  to  Pima's  title  V  program:  Rule 
17.04.340.240  (definition  of  "title  V 
source"  adopted  September  28, 1993) 
will  be  removed  from  the  County's  title 
V  program. 

EPA's  approval  of  the  amendments  to 
Pima  County's  fee  provisions  results  in 
the  following  changes  to  the  County's 
title  V  program.  Rules  17.12.320, 
17.12.500. 17.12.520  ,  17.12.580 
(adopted  September  28, 1993);  Rule 
17.12.610  (adopted  November  14, 1989); 
and  Rules  17.12.640  and  17.12.650 
(adopted  December  10, 1991)  will  be 
removed.  Rules  17.12.320, 17.12.500, 
and  17.12.510  (adopted  November  14. 
1995)  will  be  added.  With  this 
rulemaking,  EPA  is  taking  action  to 
approve  the  fee  changes  and  bring  the 
approved  version  of  die  program  in  line 
with  the  current  version  in  place  at  the 
county. 

IV.  Administrative  Requirements 

A.  Docket 

Copies  of  Pima's  submittal  and  other 
information  relied  upon  for  this  final 
action,  including  pubUc  comments,  are 
contained  in  dockets  (AZ-Pima-97-1- 
OPS,  and  AZ-Pima-97-2-OPS) 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
approval.  The  dockets  are  available  for 
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inspection  at  the  location  listed  under 
the  ADDRESSES  section  of  this  document. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  EPA's 
actions  imder  section  502  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  address  revisions  to  Pima 
County's  existing  operating  permits 
program  that  were  submitted  to  satisfy 
the  requirements  of  40  CFR  part  70. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ("UMRA").  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  expenditures  to  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Under  section 
205,  the  EPA  must  select  the  most  cost 
efiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
infohning  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  in  this 
rulemaking  docimient  does  not  include 
a  federal  mandate  tbat  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  in  any  one  year.  This 
federal  action  approves  pre-existing 
requirements  under  state  or  local  law, 
and  imposes  no  new  federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  caimot  take  effect 
imtil  60  days  after  it  is  published  in  the 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
October  23, 1998. 

E.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  EPA  must 
determine  whether  its  regulatory  actions 
are  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
review  and  the  requirements  of  the 
Executive  Order.  The  Order  defines  a 
significant  regulatory  action  "as  one  that 
is  likely  to  result  in  a  rule  that  may:  (1) 
Have  an  annual  effect  on  the  economy 
of  $  100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  state,  local,  or 
tribal  governments  or  communities;  (2) 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  The  Office  of  Management  and 
Budget  has  exempted  this  action  bom 
Executive  Order  12866  review. 

F.  Executive  Order  13045 

Executive  Order  13045,  "Protection  of 
Children  fit)m  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 


decisions  based  on  environmental 
health  or  safety  risks. 

G.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfimded  mandates." 
Today's  rule  approves  preexisting  State 
requirements  and  does  not  impose  new 
Federal  mandates  on  State,  local  or 
tribal  governments.  The  rule  does  not 
impose  any  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  rule. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govermnents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govermnents,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
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regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities."  Today's  rule  does  not 
impose  new  Federal  mandates  on  Indian 
tribal  governments  and  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Sublects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Audiority:  42  U.S.C.  sections  7401-7671q. 

Dated:  September  14, 1998. 
Felicia  Marcus, 
Regional  Administrator,  Region  9. 

Part  70,  Chapter  I,  Title  40  of  the  Ck}de 
of  Federal  Regulations  is  amended  as 
follows: 

PART70-(AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  paragraph  (c)  imder  Arizona 
to  read  as  follows: 

Appendix  A  to  Part  70 — ^Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Arizona 

•  •         •         •         • 

(c)  Pima  County  Department  of 
Environmental  Quality: 

(1)  Submitted  on  November  15, 1993  and 
amended  on  December  15. 1993;  January  27, 
1994;  April  6, 1994;  April  8,  1994;  August  14, 
1995;  July  22, 1996;  August  12, 1996;  interim 
approval  effective  on  November  29, 1996; 
interim  approval  expires  June  1,  2000. 

(2)  Revisions  submitted  on  January  14,  . 
1997;  February  26, 1997;  July  17, 1997;  July 
25, 1997;  November  7, 1997;  approval 
effective  October  23, 1998;  interim  approval 
expires  June  1,  2000. 

•  •         *         •         • 

(PR  Doc.  98-25323  Filed  9-22-98;  8:45  am] 
BtuMQ  CODE  Mao-ee-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-a00713;  FRL-6029-3] 
RIN2070-AB78 

Isoxafhitole;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
isoxaflutole  [5-cyclopropyl-4-(2- 
methylsulfonyl-4-trifluoromethyl 
benzoyl)  isoxazole]  and  its  metabolites 
l-(2-methylsulfonyl-4- 
trifluoromethylphenyl)-2-cyano-3- 
cyclopropyl  propan-l,3-dione  and  2- 
methylsulphonyl-4-trifluoromethyl 
benzoic  add,  caloUated  as  the  parent 
compound,  in  or  on  field  com,  grain; 
field  com,  fodder;  field  com,  forage;  and 
estabUshes  a  tolerance  for  combined 
residues  of  the  herbicide  isoxaflutole  [5- 
cyclopropyl-4-(2-methylsulfonyl-4- 
trifluoromethyl  benzoyl)  isoxazole]  and 
its-metabolite  l-(2-methylsulfonyl-4- 
trifluoromethylphenyl)-2-cyano-3- 
cyclopropyl  propan-l,3-dione, 
calculated  as  the  parent  compound,  in 
or  on  the  meat  of  cattie,  goat,  hogs, 
horses,  poultry,  and  sheep;  liver  of 
cattle,  goat,  hogs,  horses  and  sheep; 
meat  byproducts  (except  liver)  of  cattle, 
goat,  hogs,  horses,  and  sheep;  fat  of 
cattle,  goat,  hogs,  horses,  poultry,  and 
sheep;  Uver  of  poultry;  eggs;  and  milk. 
Rhone-Poulenc  Ag  Company  requested 
this  tolerance  under  the  Federal  Food, 
Dmg  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quahty  Protection 
Act  of  1996  (Pub.  L.  104-170). 
DATES:  This  regulation  is  effective 
September  23, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  23, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3D0713], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  niunber,  (OPP- 
300713],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 


and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electroiucally  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket0epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASOI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  [OPP- 
300713].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
mle  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C],  OfBce  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Ciystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  703-305-6224,  e-mail: 
miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  February  26, 1997 
(62  FR  8737)(FRL-5585-2),  EPA,  issued 
a  notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP) 
6F4664  for  tolerance  by  Rhone-Poulenc 
Ag  Company,  P.O.  Box  12014, 2  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709.  This  notice  included  a 
summary  of  the  petition  prepared  by 
Rhone-Poulenc  Ag  Company,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

In  the  Federal  Register  of  July  27, 
1998  (63  FR  40119)(FRL-6017-3),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Dmg,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e) 
annotmcing  the  fiUng  of  an  amended 
pesticide  petition  for  this  tolerance 
petition.  The  revised  petition  requested 
that  40  CFR  part  180  be  amended  by 
establishing  tolerances  for  combined 
residues  of  the  herbicide  isoxaflutole  (5- 
cyclopropyl-4-(2-methylsulfonyl-4- 
trifluoromethyl  benzoyl)  isoxazole]  and 
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its  metabolites  l-(2-methylsulfonyl-4- 
trifluoromethylphenyl)-2-cyano-3- 
cyclopropyl  propan-l,3-dione  (RPA 
202248]  and  2-methylsulphonyl-4- 
trifluoromethyl  benzoic  acid  (RPA 
203328),  calculated  as  the  parent 
compoiind,  in  or  on  field  com,  grain  at 
0.20  part  per  million  (ppm);  field  com, 
fodder,  at  0.50  ppm,  field  com,  forage  at 
1.0  ppm;  and  by  establishing  a  tolerance 
for  combined  residues  of  the  herbicide 
isoxaflutole  (5-cyclopropyl-4-(2- 
methylsulfonyl-4-trifluoromethyl 
benzoyl]  isoxazole]  and  its  metabolite 
RPA  202248,  calculated  as  the  parent 
compound,  in  or  on  the  meat  of  cattle, 
goat,  hogs,  horses,  poultry,  and  sheep  at 
0.20  ppm.  liver  of  cattle,  goat,  hogs, 
horses  and  sheep  at  0.50  ppm,  meat 
byproducts  (except  liver)  of  cattle,  goat, 
hogs,  horses,  and  sheep  at  0.1  ppm,  fat 
of  cattle,  goat,  hogs,  horses,  poultry,  and 
sheep  at  0.20  ppm,  liver  of  poultry  at  0.3 
ppm,  eggs  at  0.01  ppm  and  milk  at  0.02 
ppm. 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2](A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food]  only  if  EPA 
determines  {h&t  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  |}erforms  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiu^  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26, 1997)  (FRL- 
5754-7). 

n.  Aggr^ate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 


information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  isoxaflutole  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  the 
tolerances  described  above.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  vsrith  estabUshing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  himian  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consmners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  isoxaflutole  are 
discussed  below. 

1.  Several  acute  toxicology  studies 
places  the  technical-grade  herbicide  in 
Toxicity  Category  m. 

2.  In  a  21-aay  dermal  toxicity  study 
in  rats,  eight  CD  rats/sex/group  were 
treated  topically  with  dosages  of  either 
10, 100  or  1,000  milligrams/kilogram/ 
day  (mg/kg/day)  of  isoxaflutole  8  hours 
per  day  for  21  days.  The  test  material 
was  applied  using  0.5%  w/v 
methylcellulose  in  purified  water  daily 
at  a  volume-dosage  of  2  ml/kg 
bodyweight.  Treatment-related  marginal 
increase  in  relative  liver  weight  was 
observed  in  both  sexes  of  rats  at  1 ,000 
mg/kg/day.  This  finding  was  considered 
as  an  adaptive  response  to  isoxaflutole 
treatment.  There  were  no  differences 
between  the  control  and  treated  groups 
in  any  of  the  other  parameters 
measured.  The  systemic  toxicity  Lowest 
Observable  Adverse  Effect  Level 
(LOAEL)  is  greater  than  1,000  mg/kg/ 
day  for  males  and  females;  the  systemic 
toxicity  no  observable  effect  level 
(NOEL)  is  1,000  mg/kg  or  greater  for 
males  and  females.  The  dermal  toxicity 
LOAEL  is  greater  than  1,000  mg/kg/day 
for  males  and  females;  the  dermal 
toxicity  NOEL  is  1,000  mg/kg/day  or 
greater  for  males  and  females. 

3.  In  a  28-day  oral  subchronic  toxicity 
study,  RPA  203328  (a  metabolite  of 
isoxaflutole)  was  administered  in  the 
diet  to  male  and  female  Charles  River 
France,  Sprague-Dawley  rats  (10/sex/ 
dose)  at  dosage  levels  of  0, 150,  500, 
5,000,  or  15,000  ppm  (0, 11.14,  37.57, 
376.96  or  1,117.79  mg/kg/day  in  males 
and  12.68,  42.70,  421.53  or  1,268.73  mg/ 
kg/day  in  females,  respectively)  for  28 
days.  Among  males,  a  slightly  lower 
urinary  pH  at  15,000  ppm  and 
minimally  higher  urinary  refi-active 
index  at  500  and  15,000  ppm  were 
noted.  In  the  absence  of  adverse  effects 


on  other  parameters,  these  changes  were 
considered  as  a  normal  physiological 
response  to  ingestion  of  an  acidic 
compoimd.  There  were  no  compound 
related  adverse  effects  on  survival, 
clinical  signs,  body  weight,  food 
consiunption,  clinical  chemistry, 
hematology,  and  gross  or  microscopic 
pathology.  The  LOAEL  is  greater  than 
1,117.79  mg/kg/day  in  males  and 
1,268.73  mg/kg/day  in  females  (15,0000 
ppm).  The  NOEL  for  both  sexes  is 
1,117.79  mg/kg/day  in  males  and 
1,268.73  mg/l^day  in  females  (15,000 
ppm). 

4.  In  a  chronic  toxicity  study, 
isoxaflutole  was  administered  to  five 
beagle  dogs/sex/dose  in  the  diet  at  dose 
levels  of  0,  240, 1,200, 12,000,  or  30,000 
ppm  (0,  8.56, 44.81.  and  453  mg/kg/day, 
respectively,  for  males;  0.  8.41,  45.33, 
498,  or  1,254  mg/kg/day,  respectively, 
for  females]  for  52  weeks.  The  52-week 
mean  intake  value  for  males  in  the 
30,000  ppm  treatment  group  was  not 
available  because  all  dogs  in  that  group 
were  sacrificed  after  26  weeks  due  to 
severe  chronic  reaction  to  the  test 
substance.  The  LOAEL  is  453  mg/kg/day 
for  males;  498  mg/kg/day  for  females 
(12,000  ppm),  based  on  reduced  weight 
gains  compared  to  controls  and 
intravascular  hemolysis  with  associated 
clinicd  chemistry  and  histopathological 
findings.  The  NOEL  is  44.81  mg/kg/day 
for  males;  45.33  mg/kg/day  for  females 
(1,200  ppm). 

5.  In  a  combined  chronic  toxicity/ 
carcinogenicity  study,  isoxaflutole  was 
continuously  administered  to  75 
Sprague-Dawley  rats/sex/dose  at  dietary 
levels  of  0,  0.5,  2,  20  or  500  mg/kg/day 
for  104  weeks.  An  additional  20  rats/ 
sex/group  were  treated  for  52  weeks, 
after  which  10  rats/sex/group  were 
sacrificed  and  the  remainder  were  held 
for  a  maximum  of  8  weeks  without 
treatment  in  order  to  assess  reversibility 
of  treatment-related  changes.  Evidence 
of  systemic  toxicity  observed  at  500  rag/ 
kg/day  in  one  or  both  sexes  included: 
abnormal  gait,  limited  use  of  limbs, 
lower  body  weight  gains  and  food 
consumption,  decreased  food  efficiency 
during  the  first  14  weeks  of  the  study, 
elevated  cholesterol  levels  throughout 
the  104-week  study,  increased  absolute 
and  relative  liver  weights,  and  thyroid 
hyperplasia.  Increased  incidence  of 
periacinar  hepatocytic  hypertrophy, 
portal  tract  (senile)  bile  duct  changes, 
focal  cystic  degeneration  of  the  liver 
was  observed  in  males  at  20  mg/kg/day 
and  greater,  females  at  500  mg/kg/day. 
Eye  opacity,  gross  necropsy  changes  in 
eyes,  comeal  lesions,  degeneration  of 
sciatic  nerve  and  thigh  muscles  was 
observed  in  males  at  20  mg/kg/day  and 
higher  doses  and  in  females  at  500  mg/ 
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kg/day.  The  chronic  LOAEL  is  20  mg/ 
l^day  based  on  liver,  thyroid,  ocular, 
and  nervous  system  toxicity  in  males 
and  liver  toxicity  in  females.  The 
chronic  NOEL  is  2.0  mg/l^day. 

Under  the  conditions  of  this  study,  • 
isoxaflutole  induced  benign  and 
malignant  tiunors  of  the  liver  in  both 
sexes  at  500  mg/kg/day  hepatocellular 
adenomas  (in  14/75  in  males  and  29/74 
in  females  vs.  2/75  and  4/74  in  the 
control  group  rats)  and  hepatocellular 
carcinomas  (17/75  and  24/74  vs.  5/75 
and  0/74  in  the  controls,  respectively). 
Combined  incidences  of  liver  adenoma/ 
carcinoma  in  diales  and  females  were 
31/75  and  46/74,  respectively,  with 
animals  bearing  carcinomas  in  the 
majority.  Thyroid  follicular  adenomas 
occurred  wiUi  increased  frequency  in 
500  mg/kg/day  males  (15/75  vs  3/74  in 
controls).  The  above  tumor  incidences 
exceeded  the  historical  incidence  of 
these  tiunors  for  this  strain  in  this 
laboratory.  The  study  demonstrated  that 
isoxaflutole  is  carcinogenic  to  rats  at  a 
dose  of  500  mg/kg/day.  The  chemical 
was  administered  at  a  dose  sufficient  to 
test  its  carcinogenic  potential.  At  500 
mg/kg/day,  there  were  alterations  in 
most  of  the  parameters  measured 
including  clinical  signs  of  toxicity,  body 
weight  gain,  food  consumption,  food 
conversion  efficiency,  and  clinical  as 
well  as  post-mortem  pathology.  Thyroid 
stimulating  hormone  (TSH)  was  not 
measiued  in  this  study.  However,  in  a 
separate  special  study  investigating  the 
mechanism  of  action  of  isoxaflutole  on 
the  thyroid,  tested  at  the  same  doses  as 
this  study,  TSH  was  indirectly 
measured  since  there  was  a  significant 
reduction  in  T4  level  and  thyroid  gland 
weights  were  significantly  increased. 
These  results  were  sufficient  to  support 
the  hypothesis  that  isoxaflutole  may 
have  induced  thyroid  tumors  in  male 
rats  through  a  disruption  in  the  thyroid- 
pituitary  hormonal  feedback 
mechanisms. 

6.  In  a  78-week  carcinogenicity  study, 
isoxaflutole  was  fed  in  diet  to  64  or  76 
mice/sex/dose  at  do^  levels  of  0,  25, 
500,  or  7,000  ppm  daily  (means  of  0, 
3.2,  64.4,  or  977.3  mg/kg/day, 
respectively,  for  males;  and  0, 4.0,  77.9, 
or  1.161.1  mg/kg/day,  respectively,  for 
females).  Interim  sacrifices  were  made 
at  26  weeks  (12  mice/sex  at  the  0  and 
7,000  pm  doses)  and  at  52  weeks  (12 
mice/sex  at  all  dose  levels).  Isoxaflutole 
had  no  significant  effect  on  the  survival 
of  animals.  Systemic  signs  of  toxicity  in 
the  treated  groups  included:  decreased 
body  weight  gain  in  both  sexes  at  500 
ppm  and  7,000  ppm  and  for  females  at 
25  ppm  group;  food  consumption  was 
imaffected  except  food  efficiency  was 
lower  for  both  sexes  at  7,000  ppm 


during  the  first  14  weeks  of  the  study; 
absolute  and  relative/body  liver  weights 
were  significantly  increased  in  both 
sexes  at  7,000  ppm  and  at  500  ppm 
relative  liver  weight  was  increasied  in 
males  at  52  weeks  and  in  females  at  78 
weeks;  gross  necropsy  at  78-week 
sacrifice  revealed  increased  occiurences 
of  liver  masses  in  both  sexes  at  7,000 
ppm;  non-neoplastic  lesions  of  the  liver 
occurred  at  52-week  sacrifice  in  males 
at  500  ppm  and  in  males  and  females  at 
7,000  ppm.  At  termination,  the  500  ppm 
group  males  exhibited  increased 
incidence  of  hepatocyte  necrosis.  At 
7,000  ppm,  significant  increase  in  non- 
neoplastic lesions  in  both  sexes 
included  periacinar  hepatocytic 
hypertrophy,  necrosis,  and  erythrocyte- 
containing  hepatocytes.  In  addition, 
males  at  the  high  dose  had  pigment- 
laden  hepatocytes  and  KupCfer  cells, 
basophilic  foci,  and  increased  ploidy; 
extramedullary  hemopoiesis  in  the 
spleen  was  noted  in  both  sexes;  increase 
incidences  of  hepatocellular  adenoma 
and  carcinoma  were  observed  in  both 
sexes  at  7,000  ppm  in  the  52-week  and 
78-week  studies. 

Among  scheduled  and  unscheduled 
deaths  in  the  78-week  study,  there  were 
significant  occurrences  of  hepatocellular 
adenomas  in  27/52  males  (52%)  and  15/ 
52  females  (29%),  and  carcinomas  in 
17/52  males  (33%)  and  4/52  females 
(8%;  non-significant).  The  incidences  of 
these  tiunors  exceeded  the 
corresponding  historical  incidence  with 
this  species,  in  this  laboratory. 
Combined  adenoma  and  carcinoma 
incidences  at  7,000  ppm  were  73%  for 
males  and  35%  for  females.  At  500  ppm, 
the  incidences  of  17%  adenomas  and 
15%  carcinomas  in  males  and  2% 
adenomas  in  females  were  not 
statistically  significant,  but  exceeded 
the  means  for  historical  controls.  The 
52-  and  78-week  studies  revealed  a 
dose-related  decrease  in  the  first 
occurrence  of  carcinomas  in  males;  the 
earliest  carcinomas  were  observed  at  78, 
71,  52,  and  47  weeks  at  the  0  through 
7,000  ppm  doses.  There  were  no 
carcinomas  in  females  up  to  78  weeks 
at  0,  25,  or  500  ppm,  although,  the 
earliest  finding  at  7,000  ppm  was  at  60 
weeks. 

The  LOAEL  for  this  study  is  64.4  mg/ 
kg/day  for  males  and  77.9  mg/kg/day  for 
females  (500  ppm),  based  on  decreased 
body  weight  gains,  increased  liver 
weights,  and  increased  incidences  of 
histopathological  liver  changes.  The 
NOEL  is  3.2  mg/kg/day  for  males  and 
4.0  mg/kg/day  for  females  (25  ppm). 
Although  body  weight  was  decreased 
marginally  in  females  at  25  ppm,  there 
were  no  corroborating  findings  of 
toxicity  at  this  dose.  Under  conditions 


of  this  study,  isoxaflutole  appears  to 
induce  hepatocellular  adenomas  and 
carcinomas  in  male  and  female  CI>-1 
mice.  The  chemical  was  tested  at  doses 
sufficient  to  measure  its  carcinogenic 
potential. 

7.  In  a  developmental  toxicity  study 
isoxaflutole  was  administered  to  25 
female  Sprague-Dawley  rats  by  gavage  at 
dose  levels  of  0, 10, 100,  or  500  mg/kg/ 
day  from  gestational  days  6-15, 
inclusive.  Maternal  toxicity,  observed  at 
500  mg/kg/day,  was  manifested  as  an 
increased  incidence  of  saUvation; 
decreased  body  weight,  weight  gain,  and 
food  consumption  during  the  dosing 
period.  The  maternal  LOAEL  is  500  mg/ 
kg/day,  based  on  increased  incidence  of 
clinical  signs  and  decreased  body 
weights,  body  weight  gains  and  food 
consumption.  The  maternal  NOEL  is 
100  mg/kg/day. 

Developmental  toxicity,  observed  at 
100  and  500  mg/kg/day,  were 
manifested  as  increased  incidences  of 
fetuses/litters  with  various  anomalies: 
growth  retardations  (decreased  fetal 
body  weight;  increased  incidence  of 
delayed  ossification  of  stemebrae, 
metacarpals  and  metatarsals).  In 
addition,  an  increased  incidence  of 
vertebral  and  rib  anomalies  and  high 
incidence  of  subcutaneous  edema  were 
observed  at  500  mg/kg/day.  The 
incidences  of  these  anomalies  were 
higher  than  the  concurrent  control 
veilues  and  in  some  cases  exceeded  the 
range  for  historical  controls.  The  LOAEL 
for  developmental  toxicity  is  100  mg/kg/ 
day,  based  on  decreased  fetal  body 
weights  and  increased  incidences  of 
skeletal  anomahes.  The  developmental 
NOEL  is  10  mg/kg/day. 

8.  In  a  developmental  toxicity  study, 
isoxaflutole  was  administered  to  25 
female  New  Zealand  White  Rabbits  by 
gavage  at  dose  levels  of  0, 5,  20.  or  100 
mgfkg/day  from  gestational  days  6-19, 
inclusive.  Maternal  toxicity,  observed  at 
100  mg/kg/day,  was  manifested  as 
increased  incidence  of  clinical  signs 
(little  diet  eaten  and  few  feces)  and 
decreased  body  weight  gain  and  food 
consumption  during  the  dosing  period. 
The  maternal  LOAEL  is  100  mg/kg/day, 
based  on  increased  incidence  of  clinical 
signs,  decreased  body  weight  gains  and 
food  consumption,  llie  maternal  NOEL 
is  20  mg/kg/day. 

Developmental  toxicity,  observed  at  5 
mg/kg/day  consisted  of  increased 
incidence  of  27th  pre-sacral  vertebrae. 
Additional  findings  noted  at  20  and  100 
mg/kg/day  were  manifested  as  increased 
number  of  postimplantation  loss  and 
late  resorptions,  as  well  as  growth 
retardations  in  the  form  of  generalized 
reduction  in  skeletal  ossification,  and 
increased  incidence  of  13  pairs  of  ribs. 
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At  100  mg/kg/day,  an  increased 
incidence  of  fetuses  with  incisors  not 
erupted  was  also  observed.  Incidences 
of  these  anomalies,  on  a  litter  basis, 
were  higher  than  the  concurrent  control 
values  and  in  some  cases  exceeded  the 
range  for  historical  controls.  The  LOAEL 
for  developmental  toxicity  is  5  mg/kg/ 
day,  based  on  increased  incidence  of 
fetuses  with  27th  pre-sacral  vertebrae. 
The  developmental  NOEL  was  not 
established. 

9.  In  a  2-generation  reproduction 
study,  isoxaJflutole  was  administered  to 
Charles  River  Crl;CD  BR  VAF/Plus  rats 
(30/ sex/group)  at  nominal  dietary  levels 
of  0, 0.5.  2,  20  or  500  mg/kg/day  (actual 
levels  in  males:  0,  0.45, 1.76,  17.4  or  414 
mg/kg/day;  females:  0,  0.46, 1.79, 17.7 
or  437  mg/kg/day,  respectively). 
Evidence  of  toxicity  was  observed  in  the 
male  and  female  parental  rats  of  both 
generations:  at  20  and  500  mg/kg/day, 
increased  absolute  and  relative  Uver 
weights  associated  with  liver 
hypertrophy  was  observed;  at  500  mg/ 
kg/day  (HDT),  decreased  body  weight, 
body  weight  gain  and  food  consiunption 
during  premating  and  gestation,  and 
increased  incidence  of  subacute 
inflammation  of  the  cornea  of  the  eye  in 
Fo  adults  as  well  as  keratitis  in  F|  adults 
were  reported.  There  were  no  other 
systemic  effects  that  were  attributed  to 
treatment,  nor  was  there  any  indication, 
at  any  treatment  level,  of  an  effect  on 
reproductive  performance  of  the  adults. 
Treatment-related  effects  were  observed 
in  Fi  and  F2  offspring:  at  20  and  500  mg/ 
kg/day,  reduction  in  pup  survival  was 
noted;  at  500  mg/kg/day,  decrease  in 
body  weights  of  F|  and  F2  pups 
throughout  lactation,  increased 
incidence  of  chronic  keratitis,  low 
incidence  of  inflammation  of  the  iris,  as 
well  as  retinal  and  vitreous  bleeding  in 
F2  pups  and  weanlings  were  observed. 
Necropsy  of  Fi  and  F2  pups  culled  on 
day  4  revealed  an  increased  number  of 
pups  with  no  milk  in  the  stomach  and 
imderdeveloped  renal  papillae.  The 
Systemic  LOAEL  is  17.4  mg/kg/day  for 
males  and  females,  based  upon 
increased  liver  weights  and  hypertrophy 
and  the  Systemic  NOEL  is  1.76  mg/kg/ 
day  for  males  and  females.  The 
Reproductive  LOAEL  is  greater  than  437 
mg/kg/day,  based  on  lack  of 
reproductive  effects  and  the 
Reproductive  NOEL  is  greater  than  or 
equal  to  437  mg/kg/day. 

10.  For  parent  isoxaflutole,  in  a 
Salmonella  typbimurium  reverse  gene 
mutation  assay,  independently 
performed  tests  were  negative  in 
S.typhimurium  strains  TA1535, 
TA1537,  TA1538.  TA98  and  TAlOO  up 
to  insoluble  doses  (£  500  pg/plate  +/- 
S9)  and  was  non-cytotoxic.  In  a  mouse 


lymphoma  L5178Y  forward  gene 
mutation  assay,  independently 
performed  tests  were  negative  up  to 
insoluble  (^  150  ^g/ml  -I-/-S9)  or  soluble 
(<  75  |ig/ml  +/-S9)  doses.  An  in  vitro 
cytogenetic  assay  in  cultiu-ed  human 
lymphocytes  tested  negative  up  to 
insoluble  concentrations  (2  300  ^g/ml 
-S9;  600  |ig/ml  +S9)  and  was  non- 
cytotoxic.  A  mouse  micronucleus  assay 
tested  negative  in  male  or  female  G3-1 
mice  up  to  the  highest  administered  oral 
gavage  dose  (5,000  mg/kg).  No  evidence 
of  an  overt  toxic  response  in  the  treated 
animals  or  a  cytotoxic  effect  on  the 
ta^et  cells  was  observed. 

For  the  major  metabolite  RPA  202248, 
in  a  Salmonella  typhimurium  reverse 
gene  mutation  assay,  independently 
performed  plate  incorporation  or 
preincubation  modification  to  the 
standard  plate  incorporation  tests  were 
negative  in  S.  typhimurium  strains 
TA1535,  TA1537,  TA98,  TAlOO  and 
TA102  up  to  the  highest  dose  assayed 
(5,000  ug/plate  +/-  S9). 

For  the  minor  metabolite  RPA  203328, 
in  a  Salmonella  typhimurium  reverse 
gene  mutation  assay,  independently 
performed  plate  incorporation  tests 
were  negative  in  S.  typhimurium  strains 
TA1535,  TA1537,  TA98,  and  TAlOO  up 
to  cytotoxic  doses  (2  2,500  ^g/plate  +/ 

-  S9).  In  an  /n  vivo  mouse  micronucleus 
assay,  male  mice  were  orally  dosed  vvrith 
500, 1,000,  or  2,000  mg/kg  RPA  203328 
(99%)  administered  in  0.5% 
methylcellulose  at  a  constant  volume  of 
10  ml/kg.  There  was  no  indication  of  a 
clastogenic  and/or  aneugenic  effect 
associated  with  administration  of  RPA 
203328  imder  the  conditions  of  this 
assay,  which  included  administration  of 
a  limit  dose  (2,000  mg/kg)  with  sacrifice 
times  of  24  and  48  hours.  In  a  Chinese 
hampster  ovary/Hypoxanthine  guanine 
phophoribosyl  transferase  (CHO/ 
HGPRT)  forward  mutation  assay  with 
duplicate  cultures  and  a  confirmatory 
assay,  two  independently  performed 
CHO  cell  HGPRT  forward  gene  mutation 
assays  used  duplicate  cultures  of  RPA 
203328  that  were  assayed  at 
concentrations  of  84.5  -  2,700  \ig/ml  -S9 
(initial  and  confirmatory  trials)  and  338 

-  2,700  \ig/m\  +89  (initial  trial)  and  675 

-  2,700  (.^ml  (confirmatory  trial).  In  the 
assays,  there  was  no  indication  of 
cytotoxicity  ±S9  at  the  highest  dose 
level  of  2,700  fxg/ml.  Although  there 
were  a  few  sporadic  instances  of 
statistically  significant  elevations  in 
mutation  frequency,  these  were  not 
dose-related  and  were  generally  below 
the  15x10*  required  for  a  positive 
response  except  in  one  case  (a  value  of 
15.8  X  10-*).  Overall,  there  was  no 
evidence  of  any  increase  in  mutation 
fi«quency  resulting  from  exposure  to 


RPA  203328.  In  an  /n  vitro  cytogenetics 
assay  in  cultured  Chinese  hamster  ovary 
cells  (CHO),  CHO  cells  were  analyzed 
from  cultures  exposed  to  RPA  203328 
(99.0%)  at  931, 1,330, 1,900  and  2,710 
fig/ml  ±  89  in  an  initial  trial  (3-hr 
exposure,  followed  by  wash  and  15-hr 
incubation,  then  2-hr  exposure  to 
colcemid,  followed  by  fixation).  In  the 
confirmatory  trial,  cells  were  exposed  to 
concentrations  of  924, 1,320, 1,890  and 
2,700  ng/ml  ±  S9(-S9: 17.8-hr  exposure 
to  RPA  203328,  followed  by  2-hr 
exposure  to  colcemid;  •t-S9,  same 
schedule  as  in  the  first  tcial).  No  effect 
on  mitotic  indices  was  observed  at  the 
highest  dose  level  +89  in  either  trial. 
The  positive  controls  induced  the 
expected  high  yield  of  cells  with 
chromosome  aberrations.  There  was, 
however,  no  evidence  that  RPA  203328 
induced  a  clastogenic  response  at  any 
dose  or  harvest  time. 

11.  In  a  metabolism  study,  'Hl- 
isoxaflutole  was  administered  to  groups 
(five/sex/dose)  of  male  and  female 
Sprague-Dawley  (CD)  rats  by  gavage  at 
a  single  low  oral  dose  (1  mg/kg), 
repeated  low  oral  dose  (1  mg/kg/day  as 
a  final  dose  in  a  15  day  repeat  dose 
series),  and  a  single  high  dose  (100  mg/ 
kg).  In  addition,  pharmacokinetics  in 
blood  was  investigated  using  2  groups  of 
10  rats  (five/sex/dose)  that  received  a 
single  oral  dose  of  1  or  100  mg/kg  of  '*C- 
isoxaflutole.  Urine  and  feces  were 
collected  at  24,  48, 96, 120, 144.  and  168 
hoiu^  after  dosing,  and  tissues  Were 
collected  at  168  hours  post-dosing. 
Metabolite  analysis  was  performed  on 
the  urine  and  feces  of  all  dose  groups, 
and  on  the  liver  samples  of  the  two  low 
dose  group  male  and  female  rats. 

■^-isoxaflutole  was  rapidly  and 
extensively  absorbed  and  metabolized. 
RPA  202248,  a  major  metabolite,  a 
diketonitrile  derivative,  represented 
70%  or  more  of  the  radioactivity 
excreted  in  the  urine  and  feces  from  the 
two  low  dose  groups.  The  other  minor 
metabolite,  RPA  203328,  was  more 
polar.  Elimination  was  rapid  and  dose- 
dependent.  The  mean  total  recovery 
ranged  from  98.09%  to  99.84%  (mean 
99.21%).  Urinary  elimination  (males: 
61.16%  to  66.65%,  females:  58.80%  to 
67.41%)  was  predominant  in  the  two 
low  dose  groups  while  the  major  portion 
of  radiolabel  was  excreted  via  the  feces 
(males:  62.99%,  females:  55.23%)  in  the 
high  dose  group.  The  higher  fecal 
elimination  possibly  resulted  from  the 
saturation  of  absorption  resulting  in 
elimination  of  imchanged  parent 
compound.  The  majority  of  the 
radiolabel  was  eliminated  in  the  first  24 
and  48  hours  for  the  low  and  the  high 
dose  groups,  respectively.  The  extensive 
systemic  clearance  of  the  radiolabel  was 
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reflected  in  the  low  levels  of 
radioactivity  found  in  tissues  at  168 
hours  post-dosing.  For  the  two  low  dose 
groups,  liver  (0.172  to  0.498  ppm)  and 
kidneys  (0.213  to  0.498  ppm)  accoimted 
for  the  major  portion  of  the 
administered  dose  found  in  tissues.  In 
the  high  dose  group,  the  highest  level  of 
radioactivity  was  foimd  in  decreasing 
order  in  blood,  plasma,  liver,  and 
kidney.  Sex-related  differences  were 
observed  in  the  excretion  and 
distribution  pattern  among  high  dose 
rats.  The  elimination  half-lives  were 
similar  among  single  low  and  high  dose 
groups,  with  an  estimated  mean  blood 
half-life  of  60  hours.  No  sex  differences 
were  observed  in  the  metabolism  of  ^*C- 
isoxaflutole. 

12.  In  an  acute  neurotoxicity  study, 
CD  rats  (10/sex/group)  received  a  single 
oral  gavage  administration  of 
isoxaflutole  in  0.5%  aqueous 
methylcellulose  at  doses  of  0  (vehicle 
only).  125, 500  or  2,000  mg/kg  body 
weight.  No  treatment-related  efl^ects 
were  observed  on  survival,  body  weight, 
body  weight  gain  or  food  consumption. 
There  were  significant  decreases  in 
landing  foot  splay  measurements  in 
males  at  2,000  mg/kg  during  functional 
observational  battery  (FOB)  tests 
indicating  impairment  of 
neuromuscular  function.  At  500  mg/kg, 
males  exhibited  significant  decreases  in 
landing  foot  splay  measurements  on  day 
15.  The  LOAEL  was  500  mg/kg  based  on 
significant  decreases  in  landing  foot 
splay  on  day  15.  The  NOEL  was  125  mg/ 

kg. 
In  a  subchronic  neiuotoxicity  study, 

isoxaflutole  was  administered  to  CD  rats 

(10/sex/group)  at  dietary  levels  of  0,  25, 

250  or  750  mg/kg/day  for  90  days. 

Treatment-related  effects  observed  in 

high-dose  males  consisted  of  decreases 

in  body  weight  and  body  weight  gain. 

The  LOAEL  was  established  at  25  mg/ 

kg/day  based  on  significant  decreases  in 

mean  hind  limb  grip  strength  in  male 

rats  at  25  mg/kg/day  (LDT)  during  both 

trials  at  week  13  as  well  as  a  non 

significant  decrease  in  mean  forelimb 

grip  strength  at  week  13. 

13.  In  a  dermal  absorption  study  '*-C- 
Isoxaflutole(99.7%)  as  a  1%  carboxy 
methylcellulose  aqueous  suspension 
was  administered  to  male  CrhCDBR  rats 
(4/dose)  as  a  single  dermal  appUcation 
at  0.865,  7.32  or  79  mg/cm^.  Dermal 
absorption  was  measured  after  0.5, 1,  2, 
4, 10  and  24  hours  of  exposure.  At  the 
lowest  dose,  3.46%  was  absorbed  at  10 
hours  and  4.42%  was  absorbed  at  24 
hours.  All  other  doses  showed  less  than 
1%  absorbed  at  24  hours. 

14.  EPA  determined  that  plant 
tolerances  should  be  established  in 
terms  of  isoxaflutole  and  its  metaboUtes 


RPA  202248  and  RPA  203328.  EPA  also 
decided  that  the  residues  of  concern  in 
drinking  water  are  isoxaflutole  and  its 
metabolites  RPA  202248  and  RPA 
203328.  Structiual  activity  relationship 
(SAR)  and  mutagenicity  data  on  RPA 
203328  were  submitted  and  reviewed 
and  EPA  concluded  that  RPA  203328 
does  not  pose  a  special  toxicological 
concern  as  to  carcinogenic  toxicity. 
However,  the  proposed  analytical 
enforcement  method  for  plants  involves 
hydrolysis  of  isoxaflutole  to  RPA 
202248,  conversion  of  RPA  202248  to 
RPA  203328,  and  then  derivatization  of 
RPA  203328  to  a  methyl  ester  for  gas 
chromatography  (GC)  analysis. 
Therefore,  even  though  there  may  not  be 
concerns  with  RPA  203328  for 
carcinogenic  toxicity,  it  will  be  included 
in  the  dietary  (food)  risk  assessment  for 
food  commodities.  However,  RPA 
203328  will  not  be  included  in  an 
ago'egate  cancer  risk  assessment. 

Because  there  is  increased  sensitivity 
to  offspring  and  RPA  203328  is  a  rat 
metabolite  the  Metabolism  Committee 
concluded  that  the  registrant  should 
perform  a  developmental  toxicity  study 
in  rats  using  RPA  203328  to  further 
characterize  the  toxicity  of  RPA  203328. 
Until  review  of  a  developmental  study 
on  RPA  203328  the  Agency  will  not 
exclude  RPA  203328  from  risk 
assessments  based  on  a  developmental 
endpoint. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  identified  the 
developmental  LOAEL  of  5  mg/kg/day 
from  the  developmental  toxicity  study 
in  rabbits  as  the  acute  dietary  endpoint 
to  be  used  for  risk  assessments  for  the 
subpopulation  females  (13+).  The 
LOAEL  is  based  on  increased  incidence 
of  fetuses  with  27th  pre-sacral  vertebrae; 
a  NOEL  was  not  established.  The  fetal 
incidence  of  this  anomaly  was  dose- 
depended  and  exceeded  the  concurrent 
as  well  as  the  historical  control 
incidences.  Also  at  the  next  higher  dose 
(20  mg/kg/day)  there  was  an  increased 
incidence  of  fetuses  with  reduced 
ossification.  It  was  noted  that  the 
developmental  anomalies  occiured 
below  the  dose  that  caused  maternal 
toxicity  (100  mg/kg/day).  Because  of  the 
use  of  a  LOAEL,  an  uncertainty  factor  of 
3X  in  addition  to  the  conventional 
safety  factor  of  lOOX  to  account  for 
inter-  and  intra-species  variations  was 
applied  for  this  risk  assessment.  EPA 
also  determined  that  for  acute  dietary 
risk  assessment  for  the  subpopulation 
females  (13+),  the  lOX  safety  factor  for 
the  protection  of  infants  and  children 
(as  required  by  FQPA)  should  be 
retained.  Thus,  a  MOE  of  3,000  is 
required  for  this  subgroup. 


EPA  also  identified  the  NOEL  of  125 
mg/kg/day  fitjm  the  acute  neurotoxicity 
study  as  the  endpoint  of  concern  to  be 
used  in  acute  dietary  risk  assessment  for 
the  general  population  including  infants 
and  children.  The  NOEL  is  based  on 
significant  decreases  in  landing  foot 
splay  on  day  15.  EPA  determined  that 
for  acute  dietary  risk  assessment  for  the 
general  population,  the  lOX  safety  factor 
to  protect  infants  and  children  (as 
required  by  FQPA)  should  be  retained. 
Thus,  a  MOE  of  1,000  is  required  for  the 
general  population  including  infants 
and  children,  and  includes  the 
conventional  lOOX  safety  factor  and  lOX 
safety  factor  for  FQPA. 

The  conclusion  to  retain  the  lOX 
FQPA  safety  factor  was  based  on  the 
following  factors: 

There  is  increased  sensitivity  of  rat 
and  rabbit  fetuses  as  compared  to 
maternal  animals  following  in  utero 
exposiues  in  prenatal  developmental 
toxicity  studies.  In  both  species,  the 
developmental  effects  were  seen  at 
doses  which  were  not  maternally  toxic, 
(i.e.,  developmental  NOELs  were  less 
than  the  maternal  NOELs).  In  rats, 
increased  sensitivity  manifested  as 
growth  retardation  characterized  as 
decreased  fetal  body  weight  and 
increased  incidence  of  delayed 
ossification  of  stemebrae,  metacarpals 
and  metatarsals.  In  rabbits,  increased 
sensitivity  was  manifested  as  fetuses 
with  increased  pre-sacral  vertebrae  at 
the  lowest  dose  tested  as  well  as  fetuses 
with  increased  incidences  of  skeletal 
anomalies  at  the  next  two  higher  doses 
tested;  also  a  NOEL  for  developmental 
toxicity  was  not  established  in  this 
study. 

There  is  also  concern  for  the 
developmental  neurotoxic  potential  of 
isoxaflutole.  This  is  based  on  the 
demonstration  of  neurotoxicy  in 
functional  observational  battery  (FOB) 
measurements  in  the  acute  and 
subchronic  neurotoxicity  as  well  as 
evidence  of  neiu-opathology  in  the 
combined  chronic  toxicity/ 
carcinogenicity  studies. 

Finally,  a  developmental 
neurotoxicity  study  is  required  based  on 
the  evidence  of  neurotoxicity  as  well  as 
the  lack  of  assessment  of  susceptibility 
of  the  offspring  in  functional/ 
neurological  development  in  the 
standard  developmental/reproduction 
toxicity  studies.  An  evaluation  of  the 
neurotoxicity  studies  by  EPA  identified 
significant  neurobehavioral  findings, 
supported  by  neiuopathology  observed 
in  the  chronic  study  in  rats  following 
long  term  exposure.  With  this 
information  considered  in  the  weight-of- 
the-evidence  evaluation,  EPA 
determined  that  a  developmental 
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neurotoxicity  study  in  rats  with 
isoxaflutole  will  be  required. 

2.  Short  -  and  intermediate  -  term 
toxicity.  EPA  did  not  select  doses  or 
endpoints  for  these  risk  assessments  due 
to  the  lack  of  dennal  or  systemic 
toxicity  in  the  21 -day  dennal  toxicity 
study  in  rats  following  repeated  dermal 
applications  at  doses  up  to  and 
including  1 ,000  mg/kg/day  (Limit-Dose). 

3.  Chronic  toxicity.  tP A  has 
estabhshed  the  RfD  for  isoxaflutole  at 
0.002  mg/kg/day.  This  RfD  is  based  on 
a  NOEL  of  2  mg/kg/day  based  on 
hepato,  thyroid,  ocular  and 
neurotoxicity  in  males  as  well  as 
hepatotoxicity  in  females  at  20  mg/kg/ 
day  (LOAEL)  following  dietary 
administration  of  Isoxaflutole  (99.2%)  at 
0,  0.5,  2,  20  or  500  mg/kg/day  for  104 
weeks  to  male  and  female  Sprague- 
Dawley  rats.  An  uncertainty  factor  of 
1,000  was  used  to  account  for  the 
protection  of  infants  and  children  (as 
required  by  FQPA)  including  the 
potential  for  increased  sensitivity  to 
fetuses  following  in  utero  exposure,  and 
inter-  and  intra-species  variations. 

4.  Carcinogenicity.  In  accordance  with 
the  EPA  proposed  Guidelines  for 
Carcinogenic  Risk  Assessment  (April  23, 
1996),  isoxaflutole  was  characterized  as 
"likely  to  be  a  hranan  carcinogen," 
based  on  statistically  signiflcant 
increases  in  liver  tumors  in  both  sexes 
of  mice  and  rats,  and  statistically 
signiflcant  increases  in  thyroid  tiunors 
in  male  rats.  Also,  the  liver  tumors  in 
male  mice  had  an  early  onset. 

Administration  of  isoxaflutole  in  the 
diet  to  CD-I  mice  for  78  weeks  resulted 
in  statistically  significant  increases  in 
hepatocellular  adenomas  and  combined 
adenoma/carcinoma  in  both  sexes  at  the 
highest  dose  (7,000  ppm,  equivalent  ]p 
977.3  mg/kg/day  for  males;  1,161.1  mg/ 
kg/day  for  females).  There  were  also 
positive  significant  trends  for 
hepatocellular  adenomas,  carcinomas 
and  combined  adenoma/carcinoma  in 
both  sexes.  In  male  mice  there  was  also 
a  statistically  significant  increase  in 
hepatocellular  carcinomas  at  the  highest 
dose  with  a  positive  significant  trend 
and,  at  the  53-week  sacrifice,  there  was 
evidence  of  early  onset  for 
hepatocellular  adenomas.  The 
incidences  of  hepatocellular  tumors 
exceeded  that  for  historical  controls  in 
both  sexes.  The  CPRC  agreed  that  the 
highest  dose  in  this  study  was  adequate 
and  not  excessive. 

Administration  of  isoxaflutole  in  the 
diet  to  Sprague-Dawley  rats  for  2  years 
resulted  in  statistically  significant 
increases  in  hepatocellular  adenomas, 
carcinomas  and  combined  adenoma/ 
carcinoma  in  both  sexes  at  the  highest 
dose  (500  mg/kg/day).  There  were  also 


positive  significant  trends  for 
hepatocellular  carcinomas,  adenomas 
and  combined  adenoma/carcinoma  in 
both  sexes.  The  incidences  of 
hepatocellular  adenomas  and 
carcinomas  exceeded  that  for  historical 
controls  in  both  sexes. 

In  male  rats  there  was  also  a 
statistically  significant  increa3e  in 
thyroid  follicular  cell  adenomas, 
carcinomas  and  combined  adenoma/ 
carcinoma  at  the  highest  dose,  and 
positive  significant  trends  for  these 
adenomas  and  combined  adenoma/ 
carcinoma.  The  incidences  of  thyroid 
adenomas  and  carcinomas  exceeded 
that  of  historical  controls  in  male  rats. 
The  CPRC  agreed  that  the  highest  dose 
in  the  rat  study  was  adequate  and  not 
excessive. 

There  was  no  evidence  of 
mutagenicity  in  the  studies  submitted 
and  no  structurally  related  analogs 
could  be  identified,  since  isoxaflutole  is 
a  member  of  a  new  class  of  chemicals. 

Studies  submitted  by  the  registrant  to 
show  a  mechanistic  basis  for  the  liver 
tumors  were  considered  to  be 
suggestive,  but  not  convincing.  The 
mechanistic  evidence  presented  for  the 
thyroid  tumors  appeared  to  be 
scientifically  plausible  and  consistent 
with  EPA  current  policy. 

EPA  decided  that  for  the  purpose  of 
risk  characterization,  a  non-linear  MOE 
approach  be  applied  to  the  most 
sensitive  precursor  lesion  in  the  male 
rat  thyroid,  and  that  a  linear  low-dose 
extrapolation  be  applied  for  the  tumors 
of  the  rat  liver.  The  NOEL  of  2  mg/kg/ 
day  in  males  from  a  104  week  combined 
chronic  toxicity/carcinogenicity  study 
in  rats  was  used  for  the  non-linear  MOE 
cancer  risk  assessment.  The  endpoint  of 
concern  and  LOAEL  was  20  mg/kg/day 
based  on  thyroid  hyperplasia.  Tumors 
first  appear  in  this  study  at  the  500  mg/ 
kg/day  dose. 

It  was  later  decided  that  there  was  no 
reason  not  to  include  the  results  from 
the  78-week  feeding/carcinogenicity 
study  in  mice  when  determining  the 
Qi  *  to  be  used  for  risk  assessment  for 
the  linear  low-dose  extrapolation.  A  Qi  * 
was  developed  for  the  female  mouse 
liver,  female  rat  liver,  male  mouse  liver 
and  male  rat  liver  and  the  Qi*  with  the 
highest  unit  of  potency  used  for  risk 
assessment. 

The  four  resulting  estimates  of  unit 
potency  were  3.55  x  10'  for  female  CD- 
1  mouse  liver,  3.84  x  lO'  for  female  rat 
liver,  1.14  X  10-2  for  male  CD-I  mouse 
liver,  and  5.27  x  10'  for  male  rat  liver. 
The  unit  risk,  Qi*  (mg/kg/day)'  of 
isoxaflutole,  based  upon  jnale  mouse 
liver  (adenomas  and  or  carcinomas) 
timiors  is  1.14  x  10-2  in  himian 
equivalents,  converted  fi-om  animals  to 


humans  by  use  of  the  3/4's  scaling  factor 
(1994,  Tox— Risk,  3.5-K.Crump).  The 
dose  levels  used  in  the  79  week  mouse 
study  were  0,  3.2, 64.4  or  977.3  mg/kg/ 
day  of  isoxaflutole.  The  corresponding 
timior  rates  for  the  male  mice  were  13/ 
47, 15/50, 14/48  or  38/49. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  No 
previous  tolerances  have  been 
established  for  the  combined  residues  of 
isoxaflutole  and  its  metabolites.  Risk 
assessments  were  conducted  by  EPA  to 
assessed  dietary  exposures  from 
isoxaflutole  as  follows: 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demoQStrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  (1)  that 
the  data  used  are  reliable  and  provide  a 
valid  basis  to  show  what  percentage  of 
the  food  derived  from  such  crop  is 
likely  to  contain  such  pesticide  residue; 
(2)  that  the  exposure  estimate  does  not 
underestimate  exposure  for  any 
significant  subpopulation  group;  and  (3) 
if  data  are  available  on  pesticide  use  and 
food  consumption  in  a  particular  area, 
the  exposure  estimate  does  not 
understate  exposure  for  the  population 
in  such  area.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
percent  crop  treated  as  required  by  the 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  percent 
crop  treated. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows: 

A  routine  chronic  dietary  exposure 
analysis  for  field  com  was  based  on 
34%  of  the  crop  treated.  These  estimates 
were  derived  from  market  projections 
for  the  end  of  a  5-year  period  after  the 
initial  registration.  Although  percent  of 
crop  is  expected  to  be  significantly  less 
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in  initial  years  of  registration,  34%  of 
the  market  share  is  considered  to  be  the 
highest  percentage  attainable  after  5 
years  and  is  considered  to  be 
conservative.  At  the  end  of  the  5-year 
period,  EPA  will  require  that  data  be 
provided  to  demonstrate  that  the 
percent  of  com  treated  is  not  above  the 
level  anticipated  (34%). 

The  Agency  believes  that  the  three 
conditions  listed  in  Unit  n.C.l.(l)-(3) 
above  have  been  met.  With  respect  to 
Unit  II.C.1.(1),  EPA  finds  that  the 
percent  of  crop  treated  information 
described  above  is  conservative  and  will 
be  reassessed  at  the  end  of  5  years  after 
initial  registration.  As  to  Unit  n.C.l.(2) 
and  (3),  regional  consumption 
information  and  consumption 
information  for  significant 
subpopulations  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consiunption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposiue  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
consimiption  of  food  bearing 
isoxaflutole  in  a  particular  area. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occiuring  as  a  result  of 
a  1  day  or  single  exposure.  As  discussed 
in  the  Toxicological  Endpoints  section, 
separate  acute  dietary  endpoints  of 
concern  were  identified  for  use  in  risk    ■ 
assessment  for  females  13+  as  compared 
to  the  generfd  population  including 
infants  and  children.  The  appropriate 
MOEs  for  acute  dietary  risk  assessment 
are  3,000  for  females  13-t-  and  1,000  for 
the  general  population  including  infants 
and  children. 

The  Dietary  Risk  Evaluation  System 
(DRES)  detailed  acute  analysis  estimates 
the  distribution  of  single-day  exposures 
for  the  overall  U.S.  population  and 
certain  subgroups.  The  analysis 
evaluates  individual  food  consumption 
as  reported  by  respondents  in  the  USDA 
1977-78  Nationwide  Food  Consumption 
Survey  (NFCS)  and  accumulates 
exposure  to  the  chemical  for  each 
commodity.  Each  analysis  assiunes 
uniform  distribution  of  isoxaflutole  in 
the  commodity  supply. 


The  MOE  is  a  measiue  of  how  close 
the  high  end  exposiire  comes  to  the 
NOEL  (LOAEL  for  females  13-I-)  and  is 
calculated  as  the  ratio  of  the  NOEL  to 
the  exposure  (NOEL/exposure  =  MOE). 
For  these  acute  dietary  risk  assessments, 
use  of  isoxaflutole  on  com,  anticipated 
residues  were  used  since  com  is  a 
blended  commodity.  The  high  end  MOE 
for  the  subgroup  of  females,  13-t-  was 
10,000,  and  is  no  cause  for  concern 
given  the  need  for  a  MOE  of  3,000.  The 
high  end  MOEs  for  the  remaining 
popidations  all  exceed  125,000,  and 
demonstrate  no  acute  dietary  concern 
given  the  need  for  a  MOE  of  1,000  for 
die  general  population  including  infants 
and  children. 

ii.  Chronic  exposure  and  risk.  a. 
Chronic  non-cancer  risk.  A  DRES 
chronic  exposure  analysis  was 
performed  using  a  RfD  of  0.002  mg/kg/ 
day,  tolerance  level  residues  and  100 
percent  crop  treated  information  to 
estimate  the  Theoretical  Maximum 
Residue  Ck)ntribution,  and  anticipated 
residues  to  estimate  exposiue  for  the 
general  population  and  22  subgroups. 
Using  tolerance  level  residues  and 
assuming  100  percent  crop  treated,  non- 
nursing  infants  (<  1  year  old  )  is  the 
subgroup  that  utilized  the  greatest 
percentage  of  the  RfD  at  81%.  By 
refining  the  chronic  dietary  risk 
assessment  assiuning  34  percent  of  the 
com  crop  treated  and  incorporating 
anticipated  residues  for  com,  animal 
RACs  and  processed  commodities,  less 
than  1  percent  of  the  RfD  is  utilized  for 
the  general  population  and  1  percent  of 
the  RfD  for  muring  infants,  the 
subgroup  that  accounts  for  the  greatest 
percentage  of  the  RfD. 

The  refined  chronic  dietary  risk 
assessment  is  considered  a  reasonable 
estimate  of  risk  since  anticipated 
residues  and  percent  crop  treated 
estimates  were  incorporated.  Based  on 
the  risk  estimates  calculated  in  this 
analysis,  the  chronic  (non-cancer) 
dietary  risk  from  use  of  isoxaflutole  on 
com  does  not  exceed  EPA's  level  of 
concern. 

b.  Carcinogenic  risk.  Refined  dietary 
risk  assessments  for  cancer  were 
conducted  using  anticipated  residues 
for  isoxaflutole  in  com  and  animal 
RACs  and  processed  commodities 
including  die  metabolites  RPA  207048 
and  RPA  205834,  as  well  as  percent 
crop  treated  information.  The  results  of 
these  risk  assessments  are  reported 
below. 

As  discussed  in  the  Toxicological 
Endpoints  section  above,  a  non-linear 
MOE  methodology  was  applied  for  the 
estimation  of  hiunan  cancer  risk.  The 
NOEL  of  2  mg/kg/day  in  males  from  a 
104  week  combined  chronic  toxicity/ 


carcinogenicity  study  in  rats  is  the 
endpoint  to  be  used  for  the  non-linear 
MOE  cancer  risk  assessment.  Cancer 
MOEs  are  estimated  by  dividing  the 
carcinogenic  NOEL  by  the  chronic 
exposure.  The  assessment  was 
conducted  for  the  total  U.S.  population 
only.  Using  this  approach,  the  upper 
bound  cancer  risk  was  calculated  and 
resulted  wdth  a  MOE  of  250,000. 

A  linear  low-dose  extrapolation  (Qi*) 
was  also  applied  for  the  tumors  of  the 
rat  Uver.  It  later  was  decided  that  there 
was  no  reason  not  to  include  the  results 
from  the  78-week  feeding/ 
carcinogenicity  study  in  mice  when 
determining  the  Qi  *  to  be  used  for  risk 
assessment.  The  imit  risk,  Qi  *  (mg/kg/ 
day)-'  of  isoxaflutole,  based  upon  male 
mouse  liver  (adenomas  and  or 
carcinomas)  tumors  is  1.14  x  10-^  in 
human  equivalents.  Using  the  linear 
approach  and  a  Qi*  of  0.0114  resulted 
in  an  upper  bound  cancer  risk  of  9.3  x 
10-B.  This  linear  risk  estimate,  for  use  of 
isoxaflutole  on  com.  is  below  EPA's 
level  of  concern  for  life  time  cancer  risk. 

2.  Fmm  drinking  water.  Parent 
isoxaflutole  is  not  expected  to  persist  in 
surface  water  or  to  reach  ground  water. 
However,  the  metabolites  RPA  202248, 
and  RPA  203328  are  expected  to  reach 
both  grouind  and  surface  water,  where 
they  are  expected  to  persist  and 
accumulate. 

EPA  estimated  exposure  for 
isoxaflutole  and  its  metabolites  RPA 
202248  and  RPA  203328  for  both 
surface  and  ground  water  based  on 
available  modeling.  Since  there  are  no 
registered  uses  for  isoxaflutole  in  the 
United  States,  there  are  no  monitoring 
data  to  compare  against  the  modeling. 
Environmental  concentrations  for 
surface  water  were  estimated  using  Tier 
2  modeling  from  EPA 'a  Pesticide  Root 
Zone  Model  (PRZM)/EXAMS.  The  acute 
and  chronic  groundwater  concentrations 
were  estimated  using  the  SCI-GROW 
model.  For  surface  water,  the  maximum 
concentrations  were  used  for  acute  risk 
calculations,  the  annual  means  (1-10 
years)  for  chronic  risk  calculations.  For 
ground  water,  the  SCI-GROW  numbers 
for  each  compound  were  used  for  acute, 
chronic,  and  cancer  risk  assessment. 

If  residues  of  isoxaflutole  reach  water 
resources,  they  will  be  primarily 
associated  with  the  aqueous  phase  with 
minimal  adsorption  to  sediment  because 
of  their  low  adsorption  coefficients. 
Standard  coagulation- flocculation  and 
sedimentation  processes  used  in  water 
treatment  are  not  expected  to  be 
effective  in  removing  isoxaflutole 
residues,  based  on  their  adsorption 
coefficients.  The  use  of  GAC  (Granular 
Activated  Carbon)  is  also  not  expected 
to  be  efliective  in  removing  isoxaflutole 
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residues  because  of  low  binding  affinity 
to  organic  carbon. 

i.  Acute  exposure  and  risk.  Drinking 
water  levels  of  concern  (DWLOC)  were 
calculated  for  acute  exposures  to 
isoxaflutole  in  surface  and  ground  water 
for  females  13+,  the  general  population 
and  children  (1-6  years  old).  Relative  to 
an  acute  toxicity  endpoint,  the  acute 
dietary  food  exposure  (from  the  DRES 
analysis)  was  subtracted  from  the  ratio 
of  the  acute  NOEL  to  the  appropriate 
MOE  to  obtain  the  acceptable  acute 
exposure  to  isoxaflutole  in  drinking 
water.  DWLCX^  were  then  calculated 
from  this  acceptable  exposure  using 
default  body  weights  (70  kg  for  general 
population,  60  kg  for  females  and  10  kg 
for  children)  and  drinking  water 
consumption  figures  (2  hters  general 
population  and  females  and  1  liter  for 
children).  Based  on  these  calculations 
EPA's  DWLOC  for  acute  dietary  risk  is 
4.200  parts  per  bilHon  (ppb)  for  the 
general  population.  1,200  ppb  for 
children  (1-6  years  old)  and  36  ppb  for 
females  13-f. 

For  acute  dietary  risk  estimated 
maximum  concentrations  of  isoxaflutole 
and  its  metabolites  RPA  202248  and 
RPA  203328  were  used.  In  surface 
water,  isoxaflutole  and  its  metabolites 
RPA  202248  and  RPA  203328  are 
estimated  to  be  0.4  ppb,  2.0  ppb,  and 
10.0  ppb,  respectively.  Estimated 
maximum  concentrations  of  isoxaflutole 
and  its  metabolites  RPA  202248  and 
RPA  203328  in  ground  water  are 
0.00025  ppb,  0.23  ppb  and  6.1  ppb, 
respectively.  The  maximimi  estimated 
concentrations  of  isoxaflutole  and  its 
metabohtes  RPA  202248  and  RPA 
203328  in  surface  and  ground  water 
were  less  than  EPA's  levels  of  concern 
for  acute  exposure  in  drinking  water  for 
the  general  population,  females  13-t-  and 
children.  Therefore,  EPA  concludes 
with  reasonable  certainty  that  residues 
of  isoxaflutole  and  its  metabolites  RPA 
202248  and  RPA  203328  in  drinking 
water  do  not  contribute  significantly  to 
the  aggregate  acute  human  health  risk  at 
the  present  time. 

ii.  Chronic  exposure  and  risk —  a. 
Chronic  non-cancer  risk.  EPA  has 
calculated  DWLOC  for  chronic  (non- 
cancer)  exposures  to  isoxaflutole  in 
surface  and  groimd  water.  To  calculate 
the  DWLOC  for  chronic  exposures 
relative  to  a  chronic  toxicity  endpoint, 
the  chronic  dietary  food  exposure  (from 
DRES)  was  subtracted  from  the  RfD 
(0.002  mg/kg/day)  to  obtain  the 
acceptable  chronic  (non-cancer) 
exposure  to  isoxaflutole  in  drinking 
water.  DWLOCs  were  then  calculated 
from  this  acceptable  exposure  using 
default  body  weights  (70  kg  for  males, 
60  kg  for  females  and  10  kg  for  children) 


and  drinking  water  consumption  figures 
(2  liters  males  and  females  and  1  liter 
children).  Based  on  this  calculation 
EPA's  DWLOC  for  chronic  (non-cancer) 
risk  is  70  ppb  for  males,  60  ppb  for 
females  and  19  ppb  for  children. 

Estimated  annual  average 
concentrations  of  isoxaflutole  and  its 
metabolites  RPA  202248  and  RPA 
203328  in  surface  water  are  0.01  ppb. 
1.7  ppb  and  9.3  ppb,  respectively. 
Estimated  annual  average 
concentrations  of  isoxaflutole  and  its 
metabolites  RPA  202248  and  RPA 
203328  in  ground  water  are  0.00025 
ppb,  0.23  ppb  and  6.1  ppb,  respectively. 
For  the  purposes  of  the  screening  level 
assessment,  the  maximum  and  average 
annual  concentrations  in  ground  water 
are  not  believed  to  vary  significantly. 
The  estimated  annual  average 
concentrations  of  isoxaflutole  and  its 
metabolites  RPA  202248  and  RPA 
203328  in  surface  and  ground  water 
were  less  than  EPA's  levels  of  concern 
for  chronic  (non-cancer)  exposure  in 
drinking  water.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  isoxaflutole  and  its 
metabolites  RPA  202248  and  RPA 
203328  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
chronic  (non-cancer)  human  health  risk 
at  the  present  time. 

b.  Carcinogenic  risk.  A  non-linear 
cancer  aggregate  risk  assessment  has  not 
been  conducted  since  the  point  of 
departure  for  non-linear  cancer  risk 
assessment  (2  mg/kg/day)  is  the  same 
endpoint  as  the  RfD  and  the  aggregate 
cancer  linear  risk  assessment  using  the 
Q*  is  considered  more  restrictive. 
Therefore,  to  calculate  the  DWLOC  for 
chronic  exposures  relative  to  a 
carcinogenic  toxicity  endpoint,  the 
chronic  (cancer)  dietary  food  exposure 
(from  the  DRES  analysis)  was  subtracted 
from  the  ratio  of  the  negligible  cancer 
risk  (1  X  10-*)  to  the  recommended 
linear  low-dose  extrapolation  (Qi*,  1.14 
X  10-2 )  to  obtain  the  acceptable  chronic 
(cancer)  exposure  to  isoxaflutole  in 
drinking  water.  DWLOCs  were  then 
calculated  from  this  acceptable 
exposure  using  default  body  weights  (70 
kg)  and  drinking  water  consumption 
figures  (2  liters).  Based  on  this 
calculation  EPA's  DWLOC  for 
carcinogenic  risk  is  3.1  ppb. 

As  stated  in  the  Toxicological  Profile 
section.  Unit  II.A.  above,  RPA  203328 
does  not  have  to  be  included  in  an 
aggregate  cancer  risk  assessment. 
Estimated  annual  mean  concentrations 
of  isoxaflutole  and  its  metabolite  RPA 
202248  in  surface  water  are  0.01  ppb 
and  1.7  ppb,  respectively.  Estimated 
annual  average  concentrations  of 
isoxaflutole  and  its  metabolites  RPA 


202248  in  ground  water  are  0.00025  ppb 
and  0.23  ppb.  respectively.  The 
estimated  concentrations  of  isoxaflutole 
and  its  metabolite  RPA  202248  in 
ground  and  siuface  water  were  less  than 
EPA's  levels  of  concern.  Therefore.  EPA 
concludes  with  reasonable  certainty  that 
residues  of  isoxaflutole  and  its 
metabolite  RPA  202248  in  drinking 
water  do  not  contribute  significantly  to 
the  aggregate  cancer  human  health  risk 
at  the  present  time. 

3.  From  non-dietary  exposure.  There 
are  no  registered  or  proposed  residential 
uses  for  isoxaflutole. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
isoxaflutole  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cimiulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
isoxaflutole  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  isoxaflutole  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
omiulative  effects  of  such  chemicals, 
see  the  Final  Rule  for  Bifenthrin 
Pesticide  Tolerances  (62  FR  62961. 
November  26. 1997)(FRL-5754-7). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Separate  acute  dietary 
endpoints  of  concern  were  identified  for 
use  in  risk  assessment  for  females  13-f 
as  compared  to  the  general  population 
including  infants  and  children.  The 
appropriate  MOEs  for  acute  dietary  risk 
assessment  are  3,000  for  females  13-t- 
and  1,000  for  the  general  population 
including  infants  and  children.  For 
these  acute  dietary  risk  assessments,  use 
of  isoxaflutole  on  com,  anticipated 
residues  were  used  since  com  is  a 
blended  commodity.  The  high  end  MOE 
for  the  subgroup  of  females;  13-I-  was 
10,000,  and  is  no  cause  for  concem 
given  the  need  for  a  MOE  of  3.000.  The 
high  end  MOEs  for  the  remaining 
populations  all  exceed  125.000.  and 
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demonstrate  no  acute  dietary  concern 
given  the  need  for  a  MOE  of  1,000  for 
the  general  population  including  infants 
and  children. 

DWLOC's  were  calculated  for  acute 
exposiues  to  isoxaflutole  in  surface  and 
ground  water  for  females  13-t-,  the 
general  population  and  children  (1-6 
years  old).  Relative  to  an  acute  toxicity 
endpoint,  the  acute  dietary  food 
exposure  (from  the  DRES  analysis)  was 
subtracted  firom  the  ratio  of  the  acute 
NOEL  to  the  appropriate  MOE  to  obtain 
the  acceptable  acute  exposure  to 
isoxaflutole  in  drinking  water.  Based  on 
these  calculations  EPA's  DWLOC  for 
acute  dietary  risk  is  4,200  ppb  for  the 
general  population,  1,200  ppb  for 
children  (1-6  years  old)  and  36  ppb  for 
females  13+.  For  acute  dietary  risk 
estimated  maximiun  concentrations  of 
isoxaflutole  and  its  metaboUtes  RPA 
202248  and  RPA  203328  were  used.  In 
siuface  water,  isoxaflutole  and  its 
metabolites  RPA  202248  and  RPA 
203328  are  estimated  to  be  0.4  ppb,  2.0 
ppb,  and  10.0  ppb,  respectively. 
Estimated  maximum  concentrations  of 
isoxaflutole  and  its  metabolites  RPA 
202248  and  RPA  203328  in  ground 
water  are  0.00025  ppb,  0.23  ppb  and  6.1 
ppb,  respectively,  llie  maximiun 
estimated  concentrations  of  isoxaflutole 
and  its  metabolites  RPA  202248  and 
RPA  203328  in  surface  and  groimd 
water  were  less  than  EPA's  levels  of 
concern  for  acute  exposure  in  drinking 
water  for  the  general  population, 
females  13-f  and  children.  Therefore, 
EPA  concludes  with  reasonable 
certainty  that  residues  of  isoxaflutole 
and  its  metabolites  RPA  202248  and 
RPA  203328  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
acute  human  health  risk  at  the  present 
time. 

2.  Chronic  risk.  Using  the  ARC 
exposuire  assumptions  described  above, 
EPA  ha's  concluded  that  aggregate 
exposure  to  isoxaflutole  from  food  will 
utilize  1%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposiue  is  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  wiU  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  isoxaflutole  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  isoxaflutole  residues. 


3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  There  are  no  proposed 
residential  uses  for  isoxaflutole. 
Therefore,  short  and  intermediate 
^Sgi^Bte  risks  are  adequately  addressed 
by  the  chronic  aggregate  dietary  risk 
assessment. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Using  the  linear  approach 
and  a  Qi*  of  0.0114  resulted  in  an  upper 
bound  cancer  risk  of  9.3  x  lO*.  This 
linear  risk  estimate,  for  use  of 
isoxaflutole  on  com,  is  below  EPA's 
level  of  concern  for  Ufe  time  cancer  risk. 
To  calculate  the  DWLOC  for  chronic 
exposures  relative  to  a  carcinogenic 
toxicity  endpoint,  the  chronic  (cancer) 
dietary  food  exposure  (from  the  DRES 
analysis)  was  subtracted  fix)m  the  ratio 
of  the  negligible  cancer  risk  (1  x  10-*)  to 
the  recommended  linear  low-dose 
extrapolation  (Qi*,  1.14  x  lO-^)  to  obtain 
the  acceptable  chronic  (cancer) 
exposure  to  isoxaflutole  in  drinking 
water.  DWLOCs  were  then  calculated 
from  this  acceptable  exposure  using 
default  body  weights  (70  kg)  and 
drinking  water  consiunption  figures  (2 
liters).  Based  on  this  calculation  EPA's 
DWLOC  for  carcinogenic  risk  is  3.1  ppb. 
Estimated  aimual  mean  concentrations 
of  isoxaflutole  and  its  metaboUte  RPA 
202248  in  siuface  water  are  0.01  ppb 
and  1.7  ppb,  respectively.  Estimated 
annual  average  concentrations  of 
isoxaflutole  and  its  metaboUtes  RPA 
202248  in  ground  water  are  0.00025  ppb 
and  0.23  ppb,  respectively.  The 
estimated  concentrations  of  isoxaflutole 
and  its  metabolite  RPA  202248  in 
ground  and  surface  water  were  less  than 
EPA's  levels  of  concern.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues  of  isoxaflutole  and 
its  metabolites. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  isoxaflutole  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
isoxaflutole,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 


the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
spedes  variability))  and  not  the 
additional  tenfold  MOE/imcertainty 
factor  when  EPA  has  a  complete  data 
base  imder  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Pre-  and  post-natal  sensitivity.  As 
described  in  the  Toxicological 
Endpoints  section.  Unit  n.B.  above,  EPA 
has  determined  that  the  lOX  safety 
factor  to  protect  infants  and  children  (as 
required  by  FQPA)  should  be  retained 
based  on  the  increased  sensitivity  of  rat 
and  rabbit  fetuses  as  compared  to 
maternal  animals  following  in  utero 
exposures  in  prenatal  developmental 
toxicity  studies,  the  concern  for  the 
developmental  neurotoxic  potential  of 
isoxaflutole,  and  the  lack  of  assessment 
of  susceptibility  of  the  offspring  in 
fimctional/neurological  development  in 
the  standard  developmental/ 
reproduction  toxicity  studies.  Thus,  a 
safety  factor  of  1,000  is  required  for 
infants  and  children,  and  includes  the 
conventional  lOOX  safety  factor  and  lOX 
safety  factor  for  FQPA. 

2.  Acute  risk.  The  appropriate  MOEs 
for  acute  dietary  risk  assessment  is 
1,000  for  infants  and  children.  For  the 
acute  dietary  risk  assessment,  use  of 
isoxaflutole  on  com,  anticipated 
residues  were  used  since  com  is  a 
blended  commodity.  The  high  end  MOE 
for  infants  and  children  exceed  125,000, 
and  demonstrate  no  acute  dietary 
concern  given  the  need  for  a  MOE  of 
1,000.  DWLOC's  were  then  calculated 
for  acute  exposures  to  isoxaflutole  in 
surface  and  ground  water.  Relative  to  an 
acute  toxicity  endpoint,  the  acute 
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dietary  food  exposure  (from  the  DRES 
analysis)  was  subtracted  from  the  ratio 
of  the  acute  NOEL  to  the  appropriate 
MOE  to  obtain  the  acceptable  acute 
exposure  to  isoxaflutole  in  drinking 
water.  Based  on  these  calculations, 
EPA's  DWLCX:  for  acute  dietary  risk  is 
1200  ppb  for  children  (1-6  years  old). 
For  acute  dietary  risk,  estimated 
maximum  concentrations  of  isoxaflutole 
and  its  metabolites  RPA  202248  and 
RPA  203328  were  used.  In  surface 
water,  isoxaflutole  and  its  metabolites 
RPA  202248  and  RPA  203328  are 
estimated  to  be  0.4  ppb,  2.0  ppb,  and 
10.0  ppb,  respectively.  Estimated 
maximum  concentrations  of  isoxaflutole 
and  its  metaboUtes  RPA  202248  and 
RPA  203328  in  ground  water  are 
0.00025  ppb,  0.23  ppb  and  6.1  ppb, 
respectively.  The  maximum  estimated 
concentrations  of  isoxaflutole  and  its 
metabolites  RPA  202248  and  RPA 
203328  in  surface  and  ground  water 
were  less  than  EPA's  levels  of  concern 
for  acute  exposure  in  drinking  water  for 
infants  and  children.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  isoxaflutole  and  its 
metabolites  RPA  202248  and  RPA 
203328  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
acute  risk  to  infants  and  children  at  the 
present  time. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
isoxaflutole  from  food  will  utilize  1%  of 
the  RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  isoxaflutole  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

4.  Short-  or  intermediate-term  risk. 
There  are  no  proposed  residential  uses 
for  isoxaflutole.  Therefore,  short  and 
intermediate  aggregate  risks  are 
adequately  addressed  by  the  chronic 
aggregate  dietary  risk  assessment. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
isoxaflutole  residues. 

in.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
adequately  understood.  The  major 
terminal  residues  of  regulatory  concern 
are  the  parent  compound,  isoxaflutole 


and  its  metabolites,  RPA  202248  and 
RPA  203328.  The  nature  of  the  residue 
in  ruminants  is  also  considered  to  be 
understood.  The  major  terminal 
residues  of  regulatory  concern  are  the 
parent  compound,  isoxaflutole  and  it 
metabolite,  RPA  202248. 

B.  Analytical  Enforcement  Methodology 

For  plants,  a  modification  of  the  gas 
chromatography/mass  spectrometry 
detection  (GC/MSD)  method  is  used 
involving  hydrolysis  of  residues  of 
isoxaflutole  to  RPA  202248,  conversion 
of  RPA  202248  residues  to  RPA  203328. 
and  then  derivatization  of  RPA  203328 
to  a  methyl  ester  for  GC  analysis.  The 
limit  of  quantitation  (LDQ)  is  0.01  ppm. 
For  animals,  isoxaflutole  is  converted  to 
RPA  202248  by  base  hydrolysis.  RPA 
202248  is  with  high  performance  liquid 
chromatography.  The  LOQ  is  0.01  ppm 
for  milk  and  eggs;  0.40  ppm  for  beef  and 
poultry  liver,  0.20  ppm  for  beef  and 
poultiy  muscle  and  fat;  and  0.20  ppm. 
for  beef  kidney. 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  fi-om:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703-305-5229). 

C.  Ma^itude  of  Residues 

Residues  of  isoxaflutole  and  its 
metabolites  are  not  expected  to  exceed 
the  established  tolerance  levels  in  the 
raw  agricultural  commodities  or  on 
animal  commodities  as  a  result  of  this 
use. 

D.  International  Residue  Limits 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  limits  for  residues 
of  isoxaflutole  and  its  metaboUtes  in 
com. 

E.  Rotational  Crop  Restrictions 

An  accumulation  study  on  confined 
rotational  crops  was  submitted. 
Isoxaflutole  was  applied  to  outdoor 
plots  at  a  rate  of  200  g  a.i./hectare  (0.18 
lbs.  ai/A)  using  preplant  incorporation 
or  preemergence  application  to  separate 
plots.  Lettuce,  sorghum  and  radishes 
were  planted  34  days  after  treatment; 
mustard,  radishes  and  wheat  were 
planted  123  days  aftej  treatment;  and 
lettuce,  sorghum  and  radishes  were 
planted  365  days  after  treatment.  All 
crops  were  harvested  when  mature. 
Immature  samples  of  wheat  and 
sorghum  forage,  radish  roots  and  foliage 
and  mustard  or  lettuce  were  also  taken. 


The  highest  residue  levels  were  seen  in 
34  days  after  treatment  sorghum  forage 
(0.13-0.24  ppm). 

The  petitioner  has  provided  stability 
data  only  for  the  parent  and  two 
metabolites  instead  of  investigating  the 
stability  of  the  metabolite  profile 
present  in  the  samples  at  harvest. 
Further,  the  data  submitted  indicate  that 
isoxaflutole  was  extensively 
metabolized  to  RPA  202248  and  RPA 
203328  during  storage.  As  RPA  202248 
and  RPA  203328  were  the  only 
metabolites  identified  and  these 
metaboUtes  are  determined  in  the 
proposed  enforcement  method,  the 
petitioner  will  not  be  required  to  repeat 
the  confined  rotational  crop  study.  Due 
to  uncertainties  in  the  composition  of 
the  samples  at  harvest,  EPA  will  base  its 
conclusions  from  this  study  on  the  total 
radioactive  residue.  The  results  of  this 
study  show  that  residues  are  0.01  ppm 
or  greater  in  all  crops  at  the  12-month 
plantback  interval.  Field  accumulation 
studies  in  rotational  crops  are  required 
to  determine  the  appropriate  plantback 
intervals  and/or  the  need  for  rotational 
crop  tolerances.  Until  limited  field  trial 
data  are  submitted,  reviewed  and  foimd 
acceptable,  crop  rotation  restrictions  are 
required.  The  end-use  product  label 
should  contain  a  statement  limiting  the 
planting  of  rotational  crops  to  6  months 
after  application. 

IV.  Conclusion 

Therefore,  tolerances  are  estabUshed 
for  combined  residues  of  isoxaflutole  [5- 
cyclopropyl-4-(2-methylsulfonyl-4- 
trifluoromethyl  benzoyl)  isoxazole]  and 
its  metabolites  RPA  202248  and  RPA 
203328,  calculated  as  the  parent 
compound,  in  field  com,  grain  at  0.20 
ppm;  field  com,  fodder,  at  0.50  ppm, 
field  com,  forage  at  1.0  ppm;  and 
tolerances  are  established  for  combined 
residues  of  the  herbicide  isoxaflutole  [5- 
cyclopropyl-4-(2-raethylsulfonyl-4- 
trifluoromethyl  benzoyl)  isoxazole]  and 
its  metaboUte  l-(2-methylsulfonyl-4- 
trifluoromethylphenyl)-2-cyano-3- 
cyclopropyl  propan-l,3-dione, 
calculated  as  the  parent  compound,  in 
or  on  the  meat  of  cattle,  goat,  hogs, 
horses,  poultry,  and  sheep  at  0.20  ppm, 
liver  of  cattle,  goat,  hogs,  horses  and 
sheep  at  0.50  ppm,  meat  byproducts 
(except  Uver)  of  cattle,  goat,  hogs, 
borses,  and  sheep  at  0.1  ppm,  fat  of 
cattle,  goat,  hogs,  horses,  poultry,  and ' 
sheep  at  0.20  ppm,  Uver  of  poultry  at  0.3 
ppm,  eggs  at  0.01  ppm  and  milk  at  0.02 
ppm. 

V.  Ob|ection8  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
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regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  cvurently  has  procediual 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  23. 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.2(^.  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  (M^P  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
svunmary  of  any  evidence  rehed  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 


VL  Public  Record  and  Electronic 
SubmiasiiHU 

EPA  has  established  a  record  for  this 
rulemaking  imder  docket  control 
niunber  [OPP-300713]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fi-om  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 


58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  fitim 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28. 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
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with  representatives  of  affected  tribal 
govenunents,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation,  hi  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  bidian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  tmiquely  affect  their 
communities." 

Today's  rtile  does  not  significantly  or 
imiquely  aH'ect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  11, 1998. 

Stephen  L.  Johnson, 

Acting  Director,  Office  of  Pesticide  Progmms. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  adding  §  180.537  to  read  as 
follows: 


§180.537 
residues. 


Isoxaflutole;  totoFances  tor 


(a)  General.  (1)  Tolerances  are 
established  for  combined  residues  of  the 
herbicide  isoxaflutole  [5-cyclopropyl-4- 
(2-methylsulfonyl-4-trifluoromethyl 
benzoyl)  isoxazolej  and  its  metabolites 
l-(2-methylsulfonyl-4- 
trifluoromethylphenyl)-2-cyano-3- 
cyclopropyl  propan-l,3-dione  (RPA 
202248)  and  2-methylsulphonyl-4- 
trifluoromethyl  benzoic  acid  (RPA 
203328),  calculated  as  the  parent 
compound,  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 


Field  com,  lodder 
Field  com,  forage 
Field  com,  grain  .. 


Parts 
per 
mil- 
lion 


0.50 

1.0 

0.20 


(2)  Tolerances  are  established  for 
combined  residues  of  the  herbicide 
isoxaflutole  (5-cyclopropyl-4-(2- 
methylsulfonyl-4-trifluoromethyl 
benzoyl)  isoxazole]  and  its  metabolite  1- 
(2-methylsulfonyl-4- 
trifluoromethylphenyl)-2-cyano-3- 
cyclopropyl  propan-l,3-dione  (RPA 
202248),  calculated  as  the  parent 
compound,  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 


Cattle,  fat 

Cattle,  liver  _ 

Cattle,  meat 

Cattle,  meat  byproducts  (except  liver) 

Eggs 

Goat,  fat 

Goat,  liver 

Goat,  meat 

Goat,  meat  byproducts  (except  liver)  .. 

Hogs,  fat 

Hogs,  liver  

Hogs,  meat 

Hogs,  meat  byproducts  (except  liver)  . 


Parts 
per 
mil- 
lion 


0.20 
0.50 
0.20 
0.10 
0.01 
0.20 
0.50 
0.20 
0.10 
0.20 
0.50 
0.20 
0.10 


Commodtty 


Horses, 
Horses, 
Horses, 
Horses, 

Mik 

Poultry, 
Poultry. 
Pouttry, 

Sheep, 
Sheep, 
Sheep, 


fat 

liver  

meat 

meat  byproducts  (except  liver) 


fat  .... 

liver .. 
meat 
fat 


liver 

meat 

meat  byproducts  (except  liver) 


PW 
mil- 
lion 


0.20 
0.50 
0.20 
0.10 
0.02 
0.20 
0.30 
020 
0.20 
0.50 
0.20 
0.10 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  98-25449  Filed  9-22-98;  8:45  am] 
BILUNO  CODE  6S«0-60-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
[OPP-300712:  FRL-6028-q 
RIN  2070-AB78 

Flufenacet;  Time-Limited  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  indirect  or 
inadvertent  residues  of  N-(4- 
fluorophenyl)-AA{l-methylethyl)-2-[[5- 
(trifluoromethyl)-l  ,3,4-thiadiazol-2- 
yl]oxy]acetamide  and  its  metabolites 
containing  the  4-fluoro-A^-methylethyl 
benzenamine  moiety  hereafter  referred 
to  as  flufenacet,  the  proposed  common 
chemical  name,  in  or  on  certain  raw 
agricultural  commodities  when  present 
therein  as  a  result  of  the  application  of 
flufenacet  to  field  com  and  soybeans  as 
a  herbicide.  Bayer  Corporation 
requested  this  tolerance  tmder  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170).  The  tolerance  will  expire  on 
April  30,  2003. 

DATES:  This  regulation  is  effective 
September  23, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  23, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  nimiber,  [OPP-3007121, 
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Parts 

per 

mil- 

lion 

0.20 

■  •• 

0.50 

■  •• 

0.20 

f) 

0.10 

•■• 

0.02 

••« 

0.20 

■•• 

0.30 

•  •■ 

020 

•  •• 

020 

•  •• 

0.50 

•  •• 

0.20 

) 

0.10 

must  be  submitted  to:  Hearing  Clerk 
(1900),  Enviromnental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300712],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (75G2C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300712).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
niunber,  and  e-mail  address:  Rm.  239, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  (703)  305-5697.  e- 
-  mail:  tompkins.jim@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  23.1998  (63  FR 
34179)(FRL-5795-l),  EPA,  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  annoimcing 
the  filing  of  a  pesticide  petition  (PP 
6F4631)  for  tolerance  by  Bayer 
Corporation.  8400  Hawthorn  Road.  P.O. 
Box  4913.  Kansas  City,  MO  64120-0013. 
This  notice  included  a  summary  of  the 
petition  prepared  by  Bayer  Corporation; 
the  registrant.  There  were  no  comments 


received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.527  be  amended  by  establishing 
tolerances  for  inadvertent  residues  of 
the  herbicide,  N-(4-fluorophenyl)-N-(l- 
methylethyl)-2-[[5-(trifluoromethyl)- 
l,3,4-thia(liazol-2-yl]oxy]acetamide, 
flufenacet,  and  metabolites  containing 
the  4-fluoro-N-inethylethyl 
benzenamine  moiety  in  or  on  the  raw 
agricultural  commodities  of  Crop  Group 
15  (cereal  grains).  Crop  Group  16 
(forage,  stover  and  hay  of  cereal  grains). 
Crop  Group  17  (grass  forage,  and  grass 
hay),  alfalfa  forage,  alfalfa  hay,  alfalfa 
seed,  clover  forage,  and  clover  hay  at  0.1 
parts  per  million  (ppm)  when  present 
therein  as  a  result  of  the  application  of 
flufenacet  to  field  com  and  soybeans. 
This  tolerance  will  expire  on  April  30, 
2003. 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu«  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk  . 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26, 1997)  (FRL- 
5754-7). 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 


(the  "no-observed  efiiect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaliiated  and 
the  observed  effects  have  been 
determined  to  be  threshold  e^cts,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fiactor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  Ufstime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
.  times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  Cactor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  himdredfold  MOE  is 
based  on  the  same  rationale  as  the 
hundredfold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  Unear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure-duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
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that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposiue  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 


considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposiire, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assimied  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  tmderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 


non-nursing  infants  was  not  regionally 
based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  vnth  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  flufenacet  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a " 
time-limited  tolerance  for  indirect  or 
inadvertent  residues  of  flufenacet  and 
its  metabolites  in  certain  raw 
agricultural  commodities  at  0.1  ppm 
when  present  therein  as  a  result  of  the 
appUcation  of  flufenacet  to  field  com 
and  soybeans  as  a  herbicide.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows: 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  flufenacet  are 
discussed  below. 

1.  A  rat  acute  oral  study  with  a  LD30 
of  1,617  milligrams  (mg)/kilogram  (kg) 
for  males  and  589  mg/kg  for  females. 

2.  A  84-day  rat  feeding  study  with  a 
No  Observed  Effect  Level  (NOEL)  less 
than  100  ppm  (6.0  mg/kg/day)  for  males 
and  a  NOEL  of  100  ppm  (7.2  mg/kg/day) 
for  females  and  with  a  Lowest  Observed 
Effect  Level  (LOEL)  of  100  ppm  (6.8  mg/ 
kg/day)  for  males  based  on  suppression 
of  thyroxine  (T4)  level  and  a  LOEL  of 
400  ppm  (28.8  mg/kg/day)  for  females 
based  on  hematology  and  clinical 
chemistry  findings. 

3.  A  13-week  mouse  feeding  study 
with  a  NOEL  of  100  ppm  (18.2  mg/kg/ 
day  for  males  and  24.5  mg/kg/day)  for 
females  and  a  LOEL  of  400  ppm  (64.2 
mg/kg/day  for  males  and  91.3  mg/kg/ 
day)  for  females  based  on 
histopathology  of  the  Uver,  spleen  and 
thyroid. 

4.  A  13-week  dog  dietary  .study  with 
a  NOEL  of  50  ppm  (1.70  mg/kg/day  for 
males  and  1.67  mg/kg/day  for  females) 
and  a  LOEL  of  200  ppm  (6.90  mg/kg/day 
for  males  and  7.20  mg/kg/day  for 
females)  based  on  evidence  that  the 
biotransformation  capacity  of  the  liver 
has  been  exceeded,  (as  indicated  by 
increase  in  LDH,  liver  weight,  ALK  and 
hepatomegaly),  globulin  and  spleen 
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pigment  in  females,  decreased  T4  and 
ALT  values  in  both  sexes,  decreased 
albumin  in  males,  and  decreased  serum 
glucose  in  females. 

5.  A  21-day  rabbit  dermal  study  with 
the  dermal  irritation  NOEL  of  1,000  mg/ 
kg/day  for  males  and  females  and  a 
Systemic  NOEL  of  20  mg/kg/day  for 
males  and  150  mg/kg/day  for  females 
and  a  Systemic  LOEL  of  150  mg/kg/day 
for  males  and  1,000  mg/kg/day  for 
females  based  on  clinical  chemistry  data 
(decreased  T4  and  FT4  levels  in  both 
sexes)  and  centrilobular 
hepatocytomegaly  in  females. 

6.  A  1-year  dog  chronic  feeding  study 
with  a  NOEL  was  40  ppm  (1.29  mg/kg/ 
day  in  males  and  1.14  mg/kg/day  in 
females)  and  a  LOEL  of  800  ppm  (27.75 
mg/kg/day  in  males  and  26.82  mg/kg/ 
day  in  females)  based  on  increased 
alkaline  phosphatase,  kidney,  and  liver 
weight  in  both  sexes,  increased 
cholesterol  in  males,  decreased  T2,  T4 
and  ALT  values  in  both  sexes,  and 
increased  incidences  of  microscopic 
lesions  in  the  brain,  eye,  kidney,  spinal 
cord,  sciatic  nerve  and  liver. 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  less 
than  25  ppm  (1.2  mg/kg/day  in  males 
and  1.5  mg/kg/day  in  females)  and  a 
LOEL  of  25  ppm  (1 .2  mg/kg/day  in 
males  and  1.5  mg/kg/day  in  females) 
based  on  methemoglobinemia  and 
multi-organ  effects  in  blood,  kidney, 
spleen,  heart,  and  uterus.  Under 
experimental  conditions  the  treatment 
did  not  alter  the  spontaneous  tiunor 
profile. 

8.  In  a  mouse  carcinogenicity  study 
the  NOEL  was  less  than  50  ppm  (7.4 
mg/kg/day)  for  males  and  the  NOEL  was 
50  ppm  (9.4  mg/kg/day)  for  females  and 
the  LOEL  was  50  ppm  (7.4  mg/kg/day 
for  males)  and  the  LOEL  was  200  ppm 
(38.4  mg/kg/day)  for  females  based  on 
cataract  incidence  and  severity.  There 
was  no  evidence  of  carcinogenicity  for 
flufenacet  in  this  study. 

9.  A  two-generation  rat  reproduction 
study  with  a  parental  systemic  NOEL  of 
20  ppm  (1.4  mg/kg/day  in  males  and  1.5 
mg/kg/day  in  females)  and  a 
reproductive  NOEL  of  20  ppm  (1.3  mg/ 
kg/day)  and  a  Parental  Systemic  LOEL 
of  100  ppm  (7.4  mg/kg/day  in  males  and 
8.2  mg/kg/day  in  females)  based  on 
increased  liver  weight  in  Fi  females  and 
hepatocytomegaly  in  F|  males  and  a 
reproductive  LOEL  of  100  ppm  (6.9  mg/ 
kg/day)  based  on  increased  pup  death  in 
early  lactation  (including  cannibalism) 
for  F|  litters  and  the  same  effects  in  both 
F|  and  F2  pups  at  the  high  dose  level  of 
500  ppm  (37.2  mg/kg/day  in  F|  males 
and  41.5  mg/kg/day  in  F|  females, 
respectively). 


10.  A  rat  developmental  study  with  a 
maternal  NOEL  of  25  mg/kg/day  and 
with  a  maternal  LOEL  of  125  mg/kg/day 
based  on  decreased  body  weight  gain 
initially  and  a  developmental  NOEL  of 
25  mg/kg/day  and  a  developmental 
LOEL  of  125  mg/kg/day  based  on 
decreased  fetal  body  weight,  delayed 
development  mainly  delays  in 
ossification  in  the  skull,  vertebrae, 
stemebrae,  and  appendages,  and  an 
increase  in  the  incidence  of  extra  ribs. 

11.  A  rabbit  developmental  study 
with  a  maternal  NOEL  of  5  mg/kg/day 
and  a  maternal  LOEL  of  25  mg/kg/day 
based  on  histopathological  findings  in 
the  Uver  and  a  developmental  NOEL  of 
25  mg/kg/day  and  a  developmental 
LOEL  of  125  mg/l^/day  based  on 
increased  skeletal  variations. 

12.  An  acute  rat  neurotoxicity  study 
with  a  NOEL  less  than  75  mg/kg/day 
and  a  LOEL  of  75  mg/kg/day  based  on 
decreased  motor  activity  in  males. 

13.  A  rat  subchronic  neurotoxicity 
study  with  a  NOEL  of  120  ppm  (7.3  mg/ 
kg/day  in  males  and  8.4  mgAig/day  in 
females)  and  a  LOEL  of  600  (38.1  mg/ 
kg/day  in  males  and  42.6  mg/kg/day  in 
females)  based  on  microscopic  lesions 
in  the  cerebellum/medulla  and  spinal 
cords. 

14.  Flufenacet  was  negative  for 
mutagenic/genotoxic  effects  in  a  Gene 
mutation//n  vitro  assay  in  bacteria,  a 
Gene  mutation//n  vitro  assay  in  Chinese 
hamster  lung  fibroblasts  cells,  a 
Cytogenetics///!  vitro  assay  in  Chinese 
hamster  ovary  cells,  a  Cytogenetics///! 
vivo  mouse  micronucleus  assay,  and  an 
In  vitro  unscheduled  DNA  synthesis 
assay  in  primary  rat  hepatocytes. 

15.  A  rat  metabolism  study  showed 
that  radio-labeled  fiufenacet  was  rapidly 
absorbed  and  metabolized  by  both 
sexes.  Urine  was  the  major  route  of 
excretion  at  all  dose  levels  and  smaller 
amounts  were  excreted  via  the  feces. 

16.  A  55-day  dog  study  with 
subcutaneous  administration  of 
thiadone  flufenacet  metabolite  supports 
the  hypothesis  that  limitations  in 
glutathione  interdependent  pathways 
and  antioxidant  stress  result  in 
metabolic  lesions  in  the  brain  and  heart 
following  flufenacet  exposure. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  has  concluded 
that  a  risk  estimate  is  required  based  on 
the  LOEL  of  75  mg/kg/day  established 
in  the  Acute  Neurotoxicity  Study.  For 
this  risk  assessment  a  Margin  of 
Exposure  (MOE)  of  900  is  required  • 
based  on  lOX  for  inter-species 
extrapolation,  lOX  for  intra-species 
variation,  3X  required  to  protect  infants 
and  children,  and  3X  for  the  use  of  a 
LOEL. 


2.  Short-and  intermediate-term 
toxicity.  EPA  has  concluded  that 
available  evidence  does  not  indicate  any 
evidence  of  significant  toxicity  from 
short  term  and  intermediate  term 
dietary  exposure. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  flufenacet  at 
0.004  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  LOEL  of  1.2 
mg/kg/day  in  the  combined  chronic 
toxicity/carcinogenicity  study  in  rats 
Mdth  a  300-fold  safety  factor  to  account 
for  inter-species  extrapolation  (lOX), 
intra-species  variability  (lOX),  lack  of  a 
NOEL  in  a  critical  study  (3X).  An  extra 
safety  factor  to  protect  infants  and 
children  is  not  needed  because  the 
NOEL  used  in  deriving  the  RfD  is  based 
on  Methemoglobinemia  and  multi-oigan 
effiects  (not  developmental  or  neurotoxic 
effects)  in  adult  rats  after  chronic 
exposure  and  thus  are  not  relevant  for 
enhanced  sensitivity  to  infants  and 
children. 

4.  Carcinogenicity.  The  Health  Effects 
Division  RfD/Peer  Review  Committee 
has  classified  flufenacet  as  "not  likely" 
to  be  carcinogenic  to  humans  based  on 
the  lack  of  carcinogenicity  in  rats  and 
mice. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  estabUshed  (40 
CFR  180.527  (63  FR  17692)(FRI^5782- 
9))  for  the  combined  residues  of  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-l(5- 
(trinuoromethyl)-l,3,4-thiadiazol-2- 
yljoxyjacetamide  and  its  metabolites 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety,  in  or  on  the  raw 
agricultiu^l  commodities  field  com  and 
soybeans.  There  is  no  reasonable 
expectation  of  residues  of  flufenacet  or 
its  metabolites  occujTing  in  meat,  milk, 
poultry,  or  eggs.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  flufenacet  as  follows: 

1.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  An  acute 
dietary  risk  assessment  was  conducted 
for  flufenacet  and  its  metabolites 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety  based  on  the  LOEL 
of  75.0  mg/kg/day  from  the  acute 
neurotoxicity  study.  The  acute  analysis 
estimates  the  distribution  of  single-day 
exposures  for  the  overall  U.S. 
population  and  certain  subgroups.  The 
Margin  of  Exposure  (MOE)  is  a  measure 
of  how  closely  the  exposure  comes  to 
the  LOEL  and  is  calculated  as  a  ratio  of 
the  LOEL  to  the  exposure.  The 
calculated  MOE  for  acute  risk  of 
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flufenacet  and  its  metabolites  for  the 
General  U.S.  population  was  50,000  and 
for  the  most  exposed  subgroups,  Infants 
(<  1  year  old)  and  Children  (1-6  years 
old),  the  MOE  was  37,500.  These  figures 
are  above  the  MOE  of  900  which  is  the 
level  of  concern  based  on  interspecies 
extrapolation  (lOX),  intraspecies 
variabihty  (lOX),  the  lack  of  a  NOEL  in 
the  acute  neiu-otoxicity  study  (3X),  and 
providing  additional  protection  to 
infants  and  children  (3X). 

ii.  Chronic  exposure  and  risk.  The 
Reference  Dose  (RfD)  for  flufenacet  is 
0.0004  mg/kg/day.  Ttus  value  is  based 
on  the  systemic  LOEL  of  1.2  mg/kg/day 
in  the  rat  chronic  feeding/ 
carcinogenicity  study  with  a  300-fold 
safety  factor  to  accoimt  for  interspecies 
extrapolation  (lOX).  intraspecies 
variability  (lOX),  and  the  lack  of  a  NOEL 
in  the  rat  chronic  feeding/ 
carcinogenicity  study  (3X). 

A  DR£S  chronic  exposure  analysis 
was  conducted  using  tolerance  levels  for 
field  com,  soybeans  and  rotated  crops 
and  percent  crop  treated  information  to 
estimate  dietary  exposure  for  the  general 
population  and  22  subgroups.  The 
chronic  analysis  showed  that  exposures 
from  the  tolerances  in  or  on  field  com, 
soybeans  and  rotated  crops  for  non- 
nursing  infants  (the  subgroup  with  the 
highest  exposure)  would  be  6.5%  of  the 
Reference  Dose  (RfD).  The  exposure  for 
the  general  U.S.  population  would  be 
2.6%  of  the  RfD. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  (a) 
That  the  data  used  are  reliable  and 
provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue;  (b)  that  the  exposiu^ 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows.  A  routine 
chronic  dietary  exposure  analysis  for 
flufenacet  was  based  on  16%  of  field 
com  crop  treated  and  26%  of  the 
soybean  crop  treated.  The  Agency 
believes  that  the  three  conditions  listed 
above  have  been  met.  With  respect  to 
Unit  II.  B.l.ii.(a),  EPA  finds  that  the 
(PCT)  information  described  above  for 
flufenacet  used  on  field  com  is  reliable 
and  has  a  vahd  basis.  Bayer 


Corporation's  flufenacet  production 
capacity  does  not  exceed  that  needed  to 
treat  16%  of  the  total  com  and  26%  of 
the  total  soybean  acres  planted  in  the 
United  States,  at  the  average  application 
rates  for  products  containing  flufenacet. 
Before  the  petitioner  can  increase 
production  of  product,  permission  from 
the  Agency  must  be  obtained.  As  to  Unit 
n.B.l.ii.(b)  and  (c),  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consvunption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consiunption  of  food  to  which 
flufenacet  may  be  applied  in  a  particular 
area. 

2.  From  drinking  water.  Drinking 
water  estimated  concentrations 
(DWECs)  for  groundwater  (parent 
flufenacet  and  degradate  thiadone)  were 
calculated  bom  the  monitoring  data  to 
be  0.18  parts  per  billion  (ppb)  for  acute 
and  0.03  ppb  for  chronic  concentrations. 
The  DWE(i  for  surface  water  based  on 
the  computer  models  Pesticide  Root 
Zone  Method  (PRZM)  2.3  and  EXAMS 
2.97.5  were  calculated  to  be  17.0  ppb  for 
the  acute  concentration  and  14.2  ppb  for 
chronic  concentration  (parent  flufenacet 
and  degradate  thiadone). 

3.  From  non-dietary  exposure.  There 
are  no  non-food  uses  of  flufenacet 
currently  registered  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act,  as  amended.  No  non-dietary 
exposures  are  expected  for  the  general 
population. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
flufenacet  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Flufenacet  is 


structurally  a  thiadiazole.  Unlike  other 
pesticides  for  which  EPA  has  followed 
a  cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
flufenacet  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  flufenacet  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
ciunulative  effects  of  such  chemicals, 
see  the  Final  Rule  for  Bifenthrin 
Pesticide  Tolerances  (62  FR  62961, 
November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  endpoint  for 
flufenacet  and  its  metabolites  is  75  mg/ 
kg/day.  The  acute  exposure  for 
flufenacet  and  its  metabolites  is  0.0015 
mg/kg/day  for  the  general  U.S. 
population  and  0.002  mg/kg/day  for 
children  1-6  years  of  age.  llie  drinking 
water  level  of  concerns  (DWLOCs)  for 
acute  exposure  to  flufenacet  in  drinking 
water  calculated  for  U.S.  population 
was  2.87  ppm  and  for  children  (1-fr; 
years  old)  was  813  ppb.  These  figures 
were  calculated  as  follows.  First,  the 
acceptable  acute  exposure  flufenacet  in 
drinking  water  was  obtained  by 
subtracting  the  acute  dietary  food 
exposures  &t)m  the  ratio  of  the  acute 
LOEL  to  the  acceptable  MOE  for 
aggregate  exposure.  Then,  the  DWLOCs 
were  calculated  by  multiplying  the 
acceptable  exposure  to  flufenacet  in 
drinking  water  by  estimated  body 
weight  (70  kg  for  adults,  10  kg  for 
children)  and  then  dividing  by  the 
estimated  daily  drinking  water 
consumption  (2  1/day  for  adults,  1 1/day 
for  children).  The  Agency's  SCI-Grow 
model  estimates  peak  levels  of 
flufenacet  and  its  metabolite  thiadone  in 
groundwater  to  be  15.3  ppb.  PRZM/ 
EXAMS  estimates  peak  levels  of 
flufenacet  and  its  metabolite  thiadone  in 
siu'face  water  to  be  17  ppb.  EPA's  acute 
drinking  water  level  of  concern  are  well 
above  the  estimated  exposures  for 
flufenacet  in  water  for  the  U.S. 
population  and  subgroup  with  highest 
estimated  exposiue. 

2.  Chronic  risk.  The  chronic  endpoint 
for  flufenacet  is  0.0004  mg/kg/body 
weight(bwt)/day.  Using  tolerance  levels 
and  percent  crop  treated,  the  residues  in 
the  diet  (food  only)  are  calculated  to  be 
0.0001  mg/kg  bwt/day  or  2.6%  of  the 
RfD  for  the  general  U.S.  population  and 
0.00023  mg/kg  bwt/day  or  5.8%  of  the 
RfD  for  children  aged  1-6.  Therefore, 
residues  of  flufenacet  in  drinking  water 
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may  comprise  up  to  0.0039  mg/kg  bwt/ 
day  (0.0040-0.0001  mg/kg  bwt/day)  for 
the  U.S.  population  and  0.0038  mg/kg 
bwt/day  (0.0040-0.00023  mg/kg  bwt/ 
day)  for  children  1-6  years  old  (the 
highest  exposed  group  from  residues  of 
flufenacet  in  both  food  and  water). 

The  drinking  water  level  of  concerns 
(DWLOCs)  for  chronic  exposure  to 
flufenacet  in  drinking  water  calculated 
for  U.S.  population  was  136  ppb 
assuming  that  an  adult  weighs  70  kg  and 
consumes  a  maximum  of  2  liters  of 
water  per  day  and  for  children  (1-6 
years  old)  the  DWLOC  was  37.7  ppb 
assuming  that  a  child  weighs  10  kg  and 
consumes  a  maximum  of  1  liter  of  water 
per  day. 

The  drinking  water  estimated 
concentration  (DWECs)  for  groundwater 
(parent  flufenacet  and  degradate 
thiadone)  calculated  from  the 
monitoring  data  is  0.03  ppb  for  chronic 
concentrations  which  does  not  exceed 
DWLOC  of  37.7  ppb  for  children  (1-6 
years  old).  The  DWEC  for  surface  water 
based  on  the  computer  models  PRZM 
2.3  and  EXAMS  2.97.5  was  calculated  to 
be  14.2  ppb  for  chronic  concentration 
(parent  flufenacet  and  degradate 
thiadone)  which  does  not  exceed  the 
DWLOC  of  37.7  ppb  for  children  (1-6 
years  old). 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
flufenacet  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

— :  1.  Safety  factor  for  infants  and 
children.  ]n  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  flufenacet,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  maternal  pesticide 
exposure  gestation.  Reproduction 
studies  provide  information  relating  to 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Although  there  is  no 
indication  of  increased  sensitivity  to 
young  rats  or  rabbits  following  pre-and/ 
or  post-natal  exposure  to  flufenacet  in 
the  standard  developmental  and 


reproductive  toxicity  studies,  an 
additional  developmental  neurotoxicity 
study,  which  is  not  normally  required, 
is  needed  to  access  the  susceptibility  of 
the  offspring  in  functional/neurological 
development.  Therefore,  EPA  has 
required  that  a  developmental 
neurotoxicity  study  be  conducted  with 
flufenacet  and  a  three  fold  safety  factor 
for  children  and  infants  will  be  used  in 
the  aggregate  dietary  acute  and  chronic 
risk  assessments.  Although  there  is  no 
indication  of  additional  sensitivity  to 
young  rats  or  rabbits  following  pre-and/ 
or  post-natal  exposure  to  flufenacet  in 
the  developmental  and  reproductive 
toxicity  studies;  the  Agency  concluded 
that  the  FQPA  safety  factors  should  not 
be  removed  but  instead  reduced 
because:  (a)  There  was  no  assessment  of 
susceptibility  of  the  offspring  in 
functional/neurological  development 
and  reproductive  studies,  (b)  there  is 
evidence  of  neiut)toxicity  in  mice,  rats, 
and  dogs,  (c)  there  is  concern  for  thyroid 
hormone  disruption. 

m.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  natiue  of  the  residue  in  field 
com,  soybeans,  rotational  crops,  and 
livestock  is  adequately  understood.  The 
residues  of  concern  for  the  tolerance 
expression  are  parent  and  metabolites 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety.  Based  on  the 
results  of  animal  metaboUsm  studies  it 
is  unlikely  that  secondary  residues 
would  occur  in  animal  commodities 
from  the  use  on  field  com  and  soybeans. 

B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method,  gas 
chromatography/mass  spectrometry 
with  selected  ion  monitoring,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  fitim 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  PRRIB,  IRSD 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  niunber: 
Rm  lOlFF,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwry.,  Arlington,  VA 
22202,  (703-305'5229). 

C.  Endocrine  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 


effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  effect ..."  The 
Agency  is  currently  working  with 
interested  stakeholders,  including  other 
government  agencies,  pubUc  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3, 1999)  to  implement  , 
this  program.  At  that  time,  EPA  may 
require  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  effects.  Based  on 
the  toxicological  findings  for  flufenacet 
relating  to  endocrine  dismption  effects, 
flufenacet  should  be  considered  as  a 
candidate  for  evaluation  as  an  endocrine 
disrupter  when  the  criteria  are 
established. 

D.  Magnitude  of  Residues 

Based  on  the  results  of  animal 
metabolism  studies  it  is  unlikely  that 
significant  residues  would  occur  in 
secondary  animal  commodities  from  the 
use  on  com  and  soybeans. 

Due  to  the  following  data  gaps:  (1) 
Data  regarding  the  stability  of  the 
glucoside  conjugate  and  the 
malonylalanine  conjugate  of  thiadone 
and  subsequent  bioavailability  of  any 
release  free  thiadone  or  thiadone 
glucuronide;  (2)  a  revised  analytical 
method;  (3)  validation  of  the  product 
chemistry  enforcement  analytical 
methods;  (4)  additional  rotational  crop 
data;  (5)  additional  water  monitoring 
data;  and  (6)  a  developmental 
neurotoxicity  study;  EPA  believes  it  is 
inappropriate  to  establish  permanent 
tolerances  for  the  uses  of  flufenacet  at 
this  time.  EPA  believes  that  the  existing 
data  support  time-limited  tolerances  to 
April  30,  2003.  The  nature  of  the 
residue  in  plants  is  adequately 
understood  for  the  purposes  of  these 
time-limited  tolerances. 

E.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs)  for  flufenacet. 

F.  Rotational  Crop  Restrictions 

Tolerances  for  indirect  or  inadvertent 
residues  of  flufenacet  established  by  this 
regulation  will  cover  any  residues  in  the 
crops  planted  in  treated  soybean  and 
com  fields  in  accordance  with  the 
restrictions  that  appear  on,the  labeling 
proposed  for  registration  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
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IV.  Conclusion 

Therefore,  the  tolerances  are 
established  for  indirect  or  inadvertent 
residues  of  the  herbicide,  N-(4- 
fluorophenyl)-N-(l-methylethyl)-2-[(5- 
(trifluoromethyl)-l,3,4-thiadiazol-2- 
yljoxyjacetamide  and  its  metabolites 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety  in  or  on  Crop 
Group  15  (cereal  grains].  Crop  Group  16 
(forage,  stover  and  hay  of  cereal  grains). 
Crop  Group  17  (grass  forage,  and  grass 
hay),  alfalfa  forage,  alfalfa  hay,  alfalfa 
seed,  clover  forage,  and  clover  hay  at  0.1 
ppm  when  present  therein  as  a  result  of 
the  application  of  flufenacet  to  field 
com  and  soybeans  as  a  herbicide.  These 
time-limited  tolerances  will  expire  on 
April  30,  2003 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  23, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
simimary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 


requestor  woidd,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300712]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Qffice  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 


Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866.  entitled  Regidatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiu-e  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
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does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  simunary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5  - 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  fi-om  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  efi'ect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  record  keeping 
requirements. 

Dated:  September  10, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.527,  by  adding  paragraph 
(d)  to  read  as  follows: 

§  180.527    N-(4-f)uorophenyl)-N-(1- 
methylethyl)-2-D5-(trifluoromethyl)-1 ,3,4- 
ttiladiazol-2-yf]oxy]acetamide;  tolerances 
for  residues. 

«        *        •        »        * 

(d)  Indirect  or  inadvertent  residues. 
(1)  Time-limited  tolerances  are 
established  for  indirect  or  inadvertent 
residues  of  the  herbicide,  N-{4- 
fluorophenyl)-N-(l-methylethyl)-2-([5- 
(trifluoromethy  D- 1 ,3 ,4-thiadiazol-2- 
ylloxyjacetamide  and  its  metabolites 
containing  the  4-nuoro-N-methylethyl 
benzenamine  moiety  in  or  on  the 
following  raw  agricultural  commodities 
from  application  of  this  herbicide  to  the 
raw  agricultural  commodities  listed  in 
paragraph  (a)(1)  of  this  section: 


Parts 

Z 

lion 

Expiration/ 

Revocation 

Date 

Ctover,  forage  

Clover,  hay 

Crop  Group  15  (cereal 
grains) 

Crop  Group  16  (forage, 
stover  and  hay  of 
cereal  arains) 

0.1 
0.1 

0.1 
0.1 
0.1 

4/30/03 
4/30/03 

4/30/D3 

Crop  Group  17  (grass 
forage,  and  grass 
hay) 

4/30/03 

Commodity 

Parts 

mil- 
lion 

Expiration/ 

Revocation 

Date 

Alfalfa,  forage 

Alfalfa,  hay  

Alfalfa,  seed 

0.1 
0.1 
0.1 

4/30A)3 
4/30/03 
4/30/03 

(2)  Residues  in  these  commodities  not 
in  excess  of  the  established  tolerance 
resulting  from  the  use  described  in 
paragraph  (d)(1)  of  this  section 
remaining  after  expiration  of  the  time- 
limited  tolerance  will  not  be  considered 
to  be  actionable  if  the  herbicide  is 
applied  during  the  term  of  and  in 
accordance  with  the  provisions  of  the 
above  regulation. 

[FR  Doc.  9fr-25451  Filed  9-22-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  24 

[WT  Docket  No.  97-82;  FCC  98-176] 

Installment  Payment  Financing  for 
Personal  Communications  Services 
(PCS)  Licensees 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This. Order  amends  the 
Commission's  Rules  Regarding 
Installment  Payment  Financing  for 
Personal  Communications  Services 
(PCS)  Licenses.  In  this  C  Block  Fourth 
Report  and  Order,  the  Commission 
resolves  its  proposals  in  its  C  Block 
Further  Notice  of  Proposed  Rule 
Making.  In  so  doing,  the  Commission 
sets  forth  the  rules  that  will  govern 
reauctions  of  C  block  spectrum 
surrendered  to  the  Commission 
pursuant  to  the  C  Block  Second  Report 
and  Order  and  the  C  Block  Order  on 
Reconsideration  of  the  Second  Report 
and  Order,  as  well  as  any  other  C  block 
sp>ectrum  available  for  reauction. 
EFFECTIVE  DATE:  November  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Bashkin  at  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This 
Fourth  Report  and  Order,  in  WT  Docket 
No.  97-82.  adopted  July  27, 1998  and 
released  August  19, 19^,  is  available 
for  inspection  and  copying  during 


50792     Federal  Register /Vol.  63,  No.  184 /Wednesday,  September  23,  1998 /Rules  and  Regulations 


normal  business  hours  in  the  FCC 
Dockets  Branch,  Room  230,  1919  M 
Street,  N.W.,  Washington,  D.C.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W., 
Washington,  D.C.  20036,  (202)  857- 
3800. 

Synopsis  of  Fourth  Report  and  Order 

I.  Background 

A.  C.  Block  Proceedings 

1.  Consistent  with  Congress'  mandate 
to  promote  the  participation  of  small 
business  and  other  "designated  entities" 
in  the  provision  of  spectrum-based 
services,  the  Commission  limited 
eligibility  in  the  initial  C  block  auctions 
to  entrepreneurs  and  small  businesses. 
The  C  block  auction  concluded  on  May 
6, 1996,  and  the  subsequent  reauction  of 
defaulted  licenses  concluded  on  July  16, 
1996,  with  a  total  of  90  bidders  winning 
493  licenses.  The  winning  bidders  were 
permitted  to  pay  90  percent  of  their  net 
bid  price  over  the  ten-year  Ucense  term. 

2.  The  Commission  decided  in  the  C 
Block  Second  Report  and  Order,  62  PR 
55348  (October  24. 1997)  (as  modified 
by  the  C  Block  Order  on 
Reconsideration  of  the  Second  Report 
and  Order  ("C  Block  Reconsideration 
Order"),  63  FR  17111  (April  8. 1998))  to 
allow  each  C  block  licensee  to  elect  one 
of  four  options  for  each  of  its  licenses: 
resumption  of  payments  under  the 
Ucensee's  original  installment  payment 
plan,  disaggregation,  amnesty,  or 
prepayment.  The  array  of  choices  was 
intended  to  provide  limited  relief  to 
financially  troubled  licensees  without 
harming  the  integrity  of  the  auction 
process.  The  Commission  required  C 
block  licensees  to  file  a  written  election 
notice,  specifying  whether  they  would 
resume  payments  under  the  terms  of  the 
original  installment  payment  plan  or 
would  proceed  under  one  of  the 
alternative  options.  Included  with  the  C 
Block  Second  Report  and  Order  was  the 
C  Block  Further  Notice  of  Proposed  Rule 
Making  ("C  Block  Further  Notice"),  62 
FR  55375  (October  24, 1997),  in  which 
the  Commission  sought  comment  on 
proposed  changes  to  the  C  block  ndes 
to  govern  the  reauction  of  surrendered 
spectrum  in  the  C  block.  The  Wireless 
Telecommunications  Bureau  (the 
"Bureau")  announced  by  public  notice 
on  April  17, 1998  an  election  date  of 
June  8, 1998  and  a  payment  resuimption 
date  for  C  block  licensees  of  July  31, 
1998. 

B.  Part  1  Proceedings 

3.  On  December  31,  1997,  the 
Commission  released  a  Third  Report 


and  Order  and  Second  Further  Notice  of 
Proposed  Rule  Making,  63  FR  2315 
(January  15, 1998),  (Part  1  Third  Report 
and  Order),  which  adopts  general 
competitive  bidding  rules  to  supplant, 
wherever  practicable,  auction  rules  that 
were  specific  to  each  auctionable 
service  or  class  of  service.  The 
Commission's  purpose  was  to 
streamline  competitive  bidding 
regulations,  eliminate  unnecessary 
rules,  and  increase  the  overall  efficiency 
and  consistency  of  the  auction  process. 
In  the  process,  the  Commission  resolves 
many  of  the  issues  that  had  been  raised 
in  the  C  Block  Further  Notice. 
Accordingly,  future  C  block  reauctions 
will  adhere  to  Part  1  rules,  as  amended, 
to  the  extent  applicable.  Where  the 
Commission's  rules  in  Part  1  are  not 
determinative,  bidders  will  continue  to 
look  to  Part  24  rules,  as  amended  in  this 
C  Block  Fourth  Report  and  Order. 

II.  Licenses  to  be  Reauctioned 

A.  Background 

4.  In  the  C  Block  Further  Notice,  the 
Commission  proposed  that  it  reauction: 
(1)  all  licenses  representing  C  block 
spectrum  retiuned  pursuant  to  the 
disaggregation,  prepayment,  or  amnesty 
options;  and  (2)  all  C  block  licenses  held 
as  a  result  of  defaults.  The  Commission 
believed  that  including  all  available 
licenses  in  a  reauction  would  allow  it 
fairly  and  efficiently  to  facilitate  the 
rapid  provision  of  service  to  the  public 
and  also  would  allow  for  the  most 
efficient  aggregation  of  licenses. 

B.  Discussion 

5.  The  Commission  adopts  its 
proposal  in  the  C  Block  Further  Notice 
to  reauction  all  available  C  block 
licenses  held  by  the  Commission. 
Several  commenters  agree,  and  no 
commenter  disagrees,  with  this 
proposal.  The  Commission's  recent 
modifications  to  the  C  block  payment 
options  in  the  C  Block  Reconsideration 
Order  provide  no  reason  to  deviate  from 
this  basic  approach.  Any  C  block  license 
that  becomes  available  for  reauction 
after  the  next  C  block  reauction  will  be 
reauctioned  in  a  subsequent  reauction 
as  soon  as  practicable. 

6.  Some  Commenters  argue  that  the 
next  reauction  should  include  licenses 
owned  by  entities  that  have  filed  for 
bankruptcy  protection.  One  commenter 
maintains  that  if  licenses  held  by  C 
block  bankruptcy  petitioners  are 
excluded  from  the  next  reauction,  the 
imcertainty  surrounding  the  fate  of 
those  licenses  will  make  business 
planning  difficult  for  other  C  block 
entities.  Another  commenter  urges  the 
Commission  to  amend  its  rules  in  order 


to  be  able  to  revoke  automatically  the 
licenses  of  licensees  that  have  declared 
bankruptcy. 

7.  In  the  Part  1  Third  Report  and 
Order,  the  Commission  addressed  the 
issue  of  whether  it  can  immediately 
reclaim  and  reauction  licenses  held  by 
a  licensee  that  declares  bankruptcy.  As 
the  Commission  stated  there,  it  is 
confident  of  its  position  that  the 
Commission  can  reclaim  licenses 
quickly  since  the  Commission 
conditions  licenses  upon  payment  and 
requires  automatic  cancellation  in  the 
event  of  nonpayment.  Nevertheless, 
until  controlling  precedent  is 
established  by  the  courts,  or  legislation 
addressing  conflicting  rights  is  enacted, 
a  delay  in  the  reauction  of  licenses  in 
bankruptcy  litigation  may  occur.  The 
pendency  of  bankruptcy  proceedings 
involving  certain  C  block  licenses  makes 
it  impossible  for  the  Commission  to 
resolve  at  this  time  whether  those 
licenses  will  be  available  in  the  next  C 
block  reauction.  The  Commission  does 
not  intend,  however,  to  delay  a 
reauction  of  other  available  C  block 
licenses  because  of  such  litigation.  Such 
a  delay  easily  could  become  the  first  in 
an  interminable  series  of  delays, 
imdermining  the  Conunission's  primary 
goal  of  getting  licenses  into  the  hands  of 
parties  that  will  provide  service  to  the 
public  and  competition  in  the  market. 
For  this  reason,  the  Commission   - 
believes  that  the  public  will  realize  a 
greater  benefit  if  the  Commission 
auctions  all  available  C  block  spectrum 
as  soon  as  practicable  than  the  public 
will  realize  if  the  Commission 
postpones  a  reauction  until  it  has 
resolved  all  issues  connected  with  every 
bankruptcy  proceeding.  Licenses  made 
available  in  any  bankruptcy  proceeding 
will  be  included  in  the  next  appropriate 
reauction. 

m.  Eligibility  for  Participation 

A.  Background 

8.  In  the  C  Block  Second  Report  and 
Order,  the  Commission  decided  that  the 
public  interest  considerations  mandated 
by  Section  309(j)  of  the 
Communications  Act,  47  U.S.C.  309(j), 
would  be  furthered  by  applying  to  a  C 
block  reauction  the  same  eligibility 
rules  that  had  been  used  for  the  original 
C  block  auction.  The  Commission, 
therefore,  deemed  eligible  to  participate 
in  a  C  block  reauction:  (1)  all  applicants 
qualifying,  as  of  the  start  of  the 
reauction,  as  entrepreneurs  under  the 
Commission's  rules;  and  (2)  all  entities 
that  had  filed  a  short-form  application 
(FCC  Form  175)  to  participate  in,  and 
had  been  eligible  to  participate  in,  the 
original  C  block  auction.  Accordingly, 
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the  Commission  decided  that  all  entities  ' 
that  had  participated  in  the  original  C 
block  auction  would  be  eligible  to 
participate  in  the  next  reauction; 
however,  the  Commission  prohibited  C 
block  licensees  that  return  spectrum 
pursuant  to  the  disaggregation  or 
prepayment  options  from  reacquiring 
their  retiuned  spectnmi  for  a  period  of 
two  years  from  the  start  date  of  the  next 
C  block  reauction.  This  prohibition 
extended  to  qualifying  members  of  the 
licensee's  control  group,  and  their 
affiliates. 

9.  In  the  C  Block  Further  Notice,  the 
Commission  sought  comment  on 
whether  it  should  restrict  participation 
in  the  C  block  reauction  to  entities  that 
have  not  defaulted  on  any  payments 
owed  the  Commission.  The  Commission 
asked  for  comment  on  possible 
alternatives  to  excluding  defaulters  from 
participation  in  a  reauction.  One 
possibility  was  for  the  Commission  to 
have  an  expedited  hearing  on  a  winning 
defaulter's  financial  quahfications, 
allowing  the  defaulter  to  attempt  to 
rebut  a  presiunption  that  it  is  not 
financidly  qualified.  Another  idea  was 
for  the  Commission  to  require  defaulters 
to  submit  either  more  detailed  financial 
information  at  the  application  stage  or  a 
larger  upfront  payment.  The 
Commission  observed  that  C  block 
licensees  would  not  be  in  default  simply 
by  virtue  of  having  elected  the 
alternative  payment  options  established 
in  the  C  Block  Second  Report  and 
Order. 

10.  In  the  C  Block  Reconsideration 
Order,  the  Commission  modified  the 
alternative  payment  options  to,  inter 
alia,  divide  the  amnesty  option  into  two 
categories:  "pure  amnesty"  and 
"amnesty/prepayment."  The 
Commission  decided  that,  while 
licensees  returning  spectrum  pursuant 
to  the  "pure  amnesty"  option  would  not 
be  prohibited  from  reacquiring  their 
returned  spectrum,  Ucensees  returning 
spectrum  pursuant  to  the  "amnesty/ 
prepayment"  option  would  have  to 
forgo,  for  a  period  of  two  years  from  the 
start  date  of  next  C  block  reauction, 
eligibility  to  reacquire  their  spectnmi. 
This  prohibition  extends  to  qualifying 
members  of  a  Ucensee's  control  group, 
and  their  affiliates.  In  addition,  the 
Commission  retained  the  two-year 
prohibition  on  the  reacquisitibn  of 
spectrum  returned  pursuant  to  the 
disaggregation  or  prepayment  options 
established  in  the  C  Block  Second 
Report  and  Order.  The  Commission  also 
responded  to  petitions  for 
reconsideration  of  the  C  Block  Second 
Report  and  Order  which  disagreed  with 
a  comment  filed  in  response  to  the  C 
Block  Further  Notice,  asking  that  the 


Commission  open  eligibility  for  a 
reauction  to  "all  qualified  bidders."  The 
Conunission  disagreed  with  that 
proposal,  affirming  its  ruling  in  the  C 
Block  Second  Report  and  Order  to  limit 
eligibility  for  participation  in  C  block 
reauctions  to  appUcants  meeting  the 
Commission's  definition  of 
entrepreneur. 

B.  Discussion 

11.  The  Commission  retains  the  C 
block  eligibility  parameters  estabUshed 
in  the  C  Block  Second  Report  and 
Order.  The  following  entities  will  be 
eligible  for  C  block  reauctions:  (1) 
entities  that  filed  an  FCC  Form  175 
short-form  application  for,  and  were 
eligible  for,  Uie  original  C  block  auction 
and  (2)  entities  qualifying  as 
entrepreneurs  under  Section  24.709  of 
the  Commission's  rules,  as  of  the 
deadline  for  the  filing  of  short-fonn 
applications  for  the  reauction.  While, 
imder  these  rules,  entities  that 
participated  in  the  original  C  block 
reauction  will  be  eUgible  for  C  block 
reauctions,  the  Conunission  retains  the 
eligibility  restriction  established  in  the 
C  Block  Second  Report  and  Order,  as 
modified  in  the  C  Block  Reconsideration 
Order,  for  licensees  that  surrender 
licenses  pursuant  to  the  disaggregation, 
prepayment,  and/or  "amnesty/ 
prepayment"  options.  Such  licensees 
will  be  ineligible  to  reacquire  their 
surrendered  licenses  through  reauction 
or  by  any  other  means  for  a  period  of 
two  years  from  the  start  date  of  the  next 
C  block  reauction. 

12.  llie  Commission's  decision  in  the 
C  Block  Second  Report  and  Order  to 
impose  a  two-year  bar  on  the  eligibiUty 
of  licensees  to  reacquire  licenses  they 
retiun  piu^uant  to  the  disaggregation 
and  prepayment  options  sparked 
comment.  A  commenter  wants  all 
licensees  to  be  permitted  to  participate 
in  a  reauction,  regardless  of  their 
election  of  an  alternative  payment 
option.  Another  commenter,  on  the 
other  hand,  urges  the  Commission  to  bar 
licensees  electing  the  amnesty  option 
from  bidding  on  their  surrendered 
spectnmi  in  a  reauction.  The 
Commission  dealt  with  both  of  these 
requests  in  the  C  Block  Reconsideration 
Order.  As  the  Commission  stated  there, 
it  believes  that  the  modified  approach 
the  Commission  adopted  in  that  order 
addresses  the  concerns  of  both  of  these 
parties.  Therefore,  the  Commission 
affirms  the  decision  it  made  in  that 
order.  Another  commenter  asks  that  the 
qualifications  of  licensees  electing  any 
of  the  alternative  payment  options  be 
subjected  to  a  higher  level  of  scrutiny 
regarding  their  financial  qualification  to 
deal  with  the  requirements  of  additional 


licenses.  The  Commission  beUeves  that 
a  higher  level  of  scrutiny  is  not 
warranted.  As  noted  above,  C  block 
licensees  that  have  elected  alternative 
payment  options  are  not  defaulters. 
Moreover,  all  applicants  for  C  block 
reauctions  will  be  required  to  pay  a 
substantial  upfront  payment,  which 
should  help  ensure  that  only  serious, 
qualified  bidders  participate. 

13.  Because  the  Commission  is  not 
planning  to  include  C  block  licenses 
that  remain  involved  in  bankruptcy 
proceedings  in  the  next  C  block 
reauction,  there  likely  will  be  more  than 
one  reauction  for  C  block.  Accordingly, 
the  Commission  must  evaluate  whether 
to  allow  appUcants  for  and  participants 
in  the  Original  C  block  auction  to  remain 
eligible  to  participate  in  all  future  C 
block  reauctions,  regardless  of  whether 
they  still  qualify  as  entrepreneurs  under 
the  Commission's  rules  at  the  deadline 
for  filing  a  short-form  application. 
While  the  Commission  believes  that 
flexibility  in  this  regard  is  appropriate, 
it  also  believes  that  fairness  to  odier 
future  bidders  prevents  its  providing  an 
open  eligibiUty  standard  indefinitely. 
Consequently,  in  order  to  be  eUgible  for 
any  C  block  reauction  that  begins  more 
than  two  years  from  the  start  date  of  the 
next  C  block  reauction,  an  appUcant 
must  quaUfy  as  an  entrepreneur  under 
the  Commission's  rules  at  the  time  of 
filing  its  short-form  appUcation. 

14.  Several  parties  commented  on  the 
eUgibility  rules  estabUshed  in  C  Block 
Second  Report  and  Order,  with  most 
commenters  supporting  the 
Commission's  decision.  As  mentioned, 
however,  one  commenter  urges  the 
Commission  not  to  limit  a  reauction  just 
to  entrepreneurs  but  rather  to  allow  "all 
quaUfied  bidders"  to  participate.  That 
commenter  argues  that  a  restricted 
auction  skews  the  marketplace  and  that 
the  increasing  level  of  competition  in 
the  wireless  arena  makes  it  less  likely 
that  small  business  entrepreneurs  can 
survive.  According  to  the  commenter, 
the  Commission  could  enable  small 
businesses  to  bid  competitively  by 
providing  them  bidding  credits  and 
permitting  them  to  partition  and 
disaggregate  30  MHz  Ucenses  after  the 
auction.  No  other  commenter  supports 
these  views,  and  several  parties  oppose 
them.  As  stated,  the  Commission 
recently  denied  this  request  in  the  C 
Block  Reconsideration  Order,  and  the 
record  in  this  proceeding  provides  the 
Commission  with  no  basis  to  alter  its 
decision. 

15.  The  Commission's  FCC  Form  175 
short-form  application  for  all  auctions 
requires  appUcants  to  certify  that  they 
are  not  in  default  on  any  Commission 
Ucenses  and  that  they  are  not 
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delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  The  Conunission 
believes  that,  in  order  to  preserve  the 
integrity  of  C  block  reauctions  and  to 
support  its  ongoing  effort  to  streamline 
the  licensing  process,  it  is  necessary  to 
limit  participation  in  C  block  reauctions 
to  entities  that  can  make  the 
certification.  Consequently,  to  be 
eligible  to  participate  in  any  future  C 
block  reduction,  an  applicant  must 
certify  on  its  short-form  application  that 
it  is  not  in  default  on  any  Commission 
licenses  and  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  At 
the  same  time,  the  Commission  believes 
that  past  business  misfortimes  do  not 
inevitably  preclude  an  entity  fix>m  being 
able  to  meet  its  present  and  future 
cesponsibilities  as  a  Commission 
licensee.  Therefore,  the  Commission 
will  allow  "former  defaulters,"  i.e., 
applicants  that  have  defaulted  or  been 
delinquent  in  the  past,  but  have  since 
paid  all  of  their  outstanding  non- 
Internal  Revenue  Service  Federal  debts 
and  all  associated  charges  or  penalties, 
to  be  eligible  to  participate  in  C  block 
reauctions,  provided  that  they  are 
otherwise  qiialified. 

rV.  Application  of  General  Auction 
Rules  to  C  Block 

A.  Background 

16.  The  Commission  tentatively 
concluded  in  the  C  Block  Further  Notice 
that  the  next  reauction  will  be 
conducted  in  conformity  with  the 
general  competitive  bidding  rules  in 
Fart  1,  Subpart  Q,  of  the  Commission's 
rules,  as  revised,  consistent  with  other 
auctions  for  wireless  services.  The 
Commission  also  proposed  to  use  Fart 
24  rules  to  the  extent  they  do  not 
conflict  with  the  Commission's  Part  1 
ndes  or  with  rules  specifically  adopted 
or  proposed  in  the  C  Block  Second 
Report  and  Order  and  C  Block  Further 
Notice.  The  Commission  sought 
comment  on  the  application  of  Fart  1 
rules  to  the  following  etspects  of  the  C 
block  reauction:  competitive  bidding 
mechanisms;  bidding  application  and 
certification  procedures  and  prohibition 
of  collusion;  submission  of  upfront 
payment,  down  payment  and  filing  of 
long-form  applications;  procedures  for 
filing  long-form  applications;  and 
procedures  regarding  license  grant, 
denial,  and  default. 

17.  Subsequently,  in  the  Part  1  Third 
Report  and  Order,  the  Commission 
adopted  general  competitive  bidding 
rules  that  apply  to  each  auctionable 
service  or  class  of  service,  including  the 
C  block  of  broadband  personal 
commimications  services.  In  that  order, 
the  Commission  addressed,  and  in  some 


cases  completely  or  partly  resolved,  the 
issues  raised  in  the  C  Block  Further 
Notice,  except  for  the  two  issues 
discussed  above  in  this  C  Block  Fourth 
Report  and  Order,  i.e.,  licenses  to  be 
reauctioned  and  eligibility  for 
participation  in  C  block  reauctions.  The 
Commission  also  clarified  that  specific 
auction  procedures  not  established  by 
its  rules  will  be  established  by  the 
Bureau  in  advance  of  each  auction, 
pursuant  to  public  notice  and  comment. 
However,  the  Commission  received 
sufficient  comment  in  response  to  the  C 
Block  Further  Notice  to  make  further 
comment  unnecessary  for  many  of  the  C 
block  reauction  procedures. 
Consequently,  in  the  remainder  of  this 
C  Block  Fourth  Report  and  Order,  the 
Commission  reviews  the  issues  raised  in 
the  C  Block  Further  Notice  and 
addressed  in  the  Part  1  Third  Report 
and  Order.  Where  necessary,  the 
Commission  clarifies  the  effect  of  the 
Part  1  Third  Report  and  Order  on  the 
rules  for  future  C  block  reauctions.  In 
cases  where  C  block  auction  rules  are 
the  same  as  or  parallel  to  F  block 
auction  rules,  Uie  Commission  also 
clarifies  the  effect  of  the  Part  1  Third 
Report  and  Order  on  the  rules  for  F 
block  reauctions. 

B.  Discussion 

1.  Competitive  Bidding  Design 

18.  The  Commission  tentatively 
concluded  in  the  C  Block  Further  Notice 
that  it  would  award  all  licenses  and 
spectrum  in  the  C  block  reauction  by 
means  of  a  simultaneous  multiple-round 
electronic  auction.  This  type  of  auction 
would  facilitate  any  aggregation 
strategies  of  bidders  and  provide  the 
most  information  about  license  values 
during  the  auction.  The  Commission 
further  tentatively  concluded  that 
telephonic  bidding  (instead  of  electronic 
bidding)  should  be  permitted  only  in 
exceptional  circumstances,  and  that 
those  circumstances  would  be 
determined  by  the  Bureau  in  each 
instance.  This  tentative  conclusion  was 
prompted  by  the  Commission's  desire  to 
conduct  the  reauction  quickly,  as  well 
as  by  recent  improvements  in  its 
electronic  bidding  software.  In  the  Part 

1  Third  Report  and  Order,  the 
Commission  clarified  that  the  Bureau, 
consistent  with  its  existing  delegated 
authority,  would  seek  comment  in 
advance  of  each  auction  on  auction- 
specific  issues,  including  the 
competitive  bidding  design  of  the 
auction.  The  Commission  notes,  as 
previously  mentioned,  that  there  likely 
will  be  more  than  one  C  block  reauction. 

19.  Even  though  the  Bureau  normally 
would  determine  the  bidding  design  of 


an  auction,  because  no  commenter 
opposed  the  proposal  for  a  simultaneous 
multiple-round  auction,  the 
Commission  believes  that  the 
simultaneous  multiple-round  design  is 
appropriate  for  the  next  C  block 
reauction.  If,  however,  in  preparing  foF^ 
a  C  block  reauction,  the  Bureau 
determines  that  another  design  might  be 
warranted,  it  remains  within  the 
Bureau's  authority  to  seek  comment  on, 
and  to  modify,  the  competitive  bidding 
design  of  the  reauction.  The 
Conunission  received  two  comments 
addressing  the  subject  of  telephonic 
bidding,  with  one  party  supporting  the 
proposal  that  telephonic  bidding  be 
permitted  only  in  exceptional 
circumstances  and  the  other  party 
asking  that  telephonic  bidding  remain 
an  option.  The  Commission  has 
decided,  on  further  consideration,  to 
permit  the  use  of  telephonic  bidding  as 
an  alternative  to  electronic  bidding  in 
the  next  C  block  reauction.  In  the  recent 
local  multipoint  distribution  service 
(LMDS)  auction  (Auction  No.  17), 
telephonic  bidding  was  a  viable  option; 
and  telephonic  bidding  is  being  made 
available  to  bidders  in  the  upcoming 
Phase  II  220  MHz  service  auction 
(Auction  No.  18).  The  Commission 
believes  that  allowing  parties  to  use 
either  electronic  or  telephonic  bidding, 
as  their  circimistances  dictate,  will 
promote  auction  participation  by  as 
many  qualified  applicants  as  possible 
and  is  not  inconsistent  with  the 
Commission  decision  to  require  that, 
begiiming  January  1, 1999,  all  short  and 
long-form  applications  for  auctionable 
services  be  filed  electronically. 

2.  Activity  Rules 

20.  In  the  C  Block  Further  Notice,  the 
Commission  tentatively  concluded  that 
a  reauction  should  be  conducted  in 
three  stages,  as  the  Commission  has 
done  in  other  simultaneous  multiple- 
round  auctions.  The  Commission 
proposed  to  use  high  activity 
requirements  in  C  block  reauctions, 
with  bidders  required  to  be  more  active 
in  each  subsequent  stage  than  they  had 
been  in  the  last.  These  activity  levels 
would  be  similar  to  those  used  in  other 
auctions,  such  as  requiring  bidders  to  be 
active  on  eighty  percent  of  their  eligible 
licenses  in  Stage  I,  ninety  percent  in 
Stage  n,  and  ninety-eight  percent  in 
Stage  m.  The  Commission  also 
proposed  requiring  the  Bureau  to  use  its 
delegated  authority  to  schedule  bidding 
rounds  aggressively,  to  move  quickly 
into  the  next  stage  of  the  auction  when 
bidding  activity  falls,  and  to  use  higher 
minimum  bid  increments  for  very  active 
licenses.  In  the  Part  1  Third  Report  and 
Order,  the  Commission  directed  the 
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Bureau  to  seek  comment  prior  to  the 
start  of  each  auction  on  activity 
requirements  for  each  stage  of  the 
auction  and  activity  rule  waivers. 

21.  The  Commission  beUeves  that  the 
proposal  to  conduct  reauctions  in  three 
stages  is  reasonable  for  the  next  C  block 
reauction,  particularly  in  the  absence  of 
opposing  comment  and  in  Ught  of  the 
general  interest  in  beginning  the 
reauction  as  soon  as  possible.  The 
Bureau  normally  would  determine  this 
structure,  however;  and  it  remains 
within  the  Bureau's  discretion  to 
deviate  from  the  proposed  three-stage 
structure  if,  after  appropriate  notice  and 
comment,  it  determines  that  a  different 
structure  would  better  serve  the  public 
interest.  Given  that  the  C  Block  Further 
Notice  mentioned  the  eighty,  ninety, 
and  ninety-eight  percent  activity  levels 
as  an  example,  the  Commission 
continues  to  delegate  to  the  Bureau 
determination  of  the  specific  activity 
levels  to  employ  for  each  C  block 
reauction.  As  proposed,  the  Bureau  will 
use  its  delegated  authority  to  schedule 
bidding  rounds  aggressively,  move 
quickly  into  the  next  stage  of  the 
auction  when  bidding  activity  falls,  and 
use  higher  minimum  bid  increments  for 
very  active  Ucenses. 

3.  Reserve  Price,  Minimum  Opening 
Bid,  and  Minimum  Bid  Increments 

22.  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  established,  unless  the 
Commission  determines  that  neither  is 
in  the  public  interest.  In  the  C  Block 
Further  Notice,  the  Commission  stated 
that,  in  the  C  block  reauction, 
employing  a  minimum  opening  bid 
would  help  make  certain  that  the  public 
is  fairly  compensated,  the  auction  is 
expedited,  and  the  Commission  is  able 
to  make  adjustments  based  on  the 
competitiveness  of  the  auction.  The 
Comlnission  sought  comment  on  its 
proposal  to  use  a  minimum  opening  bid 
for  a  reauction,  as  well  as  on  which 
methodology  to  employ  and  factors  to 
consider  in  establishing  minimum 
opening  bids.  The  Commission 
proposed  minimum  opening  bids  for 
each  market  equal  to  ten  percent  of  the 
corresponding  net  high  bid  for  the 
market  in  the  original  C  block  auction. 
The  Commission  asked  commenters  to 
explain  whether  this  proposal  would  be 
reasonable  or  would  result  in  a 
substantial  number  of  unsold  licenses. 
The  Commission  asked  further  whether 
the  amount  of  the  minimum  opening 
bid  should  be  capped  and  whether  the 
Commission  should  establish  a  diff^erent 
amoimt. 


23.  After  requesting  comment  on 
minimiun  opening  bids  in  the  C  Block 
Further  Notice,  the  Commission 
clarified  in  the  Part  1  Third  Report  and 
Order  that  the  Bureau  has  the  authority 
to  seek  comment  on  minimiun  opening 
bids  and  reserve  prices  and  to  establish 
such  mechanisms  for  each  auction, 
consistent  with  the  Bureau's  role  in 
managing  the  auction  process  and 
setting  valuations  for  other  purposes. 
The  Commission  instructed  the  Bureau 
to  consider  such  factors  as  the  amount 
of  spectrum  being  auctioned,  levels  of 
inciunbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  issues  of 
interference  with  other  spectnun  bands, 
and  any  other  relevant  factors  that  could 
reasonably  affect  valuation  of  the 
spectrum  being  auctioned. 

24.  For  the  next  C  block  reauction,  the 
Commission  believes  that  the  proposal 
of  a  minimum  opening  bid  for  each 
market  equal  to  ten  percent  of  the 
corresponding  net  high  bid  for  the 
market  in  the  originate  block  auction 

is  appropriate.  Because  the  Commission 
has  already  sought  and  received 
comment  on  this  issue,  and  because 
there  is  a  strong  public  interest  in 
beginning  the  next  C  block  reauction  as 
soon  as  possible,  the  Bureau  will  not 
seek  further  comment  on  a  specific 
amoimt  for  a  minimum  opening  bid  for 
the  next  reauction.  Instead,  the  specific 
amount  of  the  minimum  opening  bid  for 
each  market  will  be  listed  in  a  public 
notice  to  be  released  by  the  Bureau  in 
advance  of  the  next  C  block  reauction. 
The  Bureau  may  exercise  its  discretion 
to  set  forth  a  minimum  opening  bid 
smaller  than  ten  percent  if,  based  upon 
further  evaluation,  the  Bureau  believes 
that  a  smaller  amount  is  warranted. 

4.  Electronic  Filing 

25.  In  the  C  Block  Further  Notice,  the 
Commission  sought  comment  on  its 
tentative  conclusion  to  require 
electronic  filing  of  all  short-form 
appUcations  in  a  reauction.  The 
Commission  believed  that  electronic 
filing  of  applications  would  serve  the 
best  interests  of  auction  participants  and 
members  of  the  public  monitoring  a 
reauction.  Commission  policies  have 
consistently  encouraged  electronic 
filing.  In  the  Part  1  Third  Report  and 
Order,  the  Commission  pointed  out  that 
electronic  filing  helps  ensure  the 
accuracy  and  completeness  of 
applications  prior  to  submission,  and 
the  Commission  required  electronic 
filing  of  all  short-form  and  long-form 
applications  by  January  1, 1999,  unless 
operationally  infeasible.  More  recently, 
the  Commission  proposed  mandatory 
electronic  filing  of  appUcations  for  all 


wireless  services,  whether  auctionable 
or  non-auctionable.  Accordingly,  the 
Commission  will  require  electronic 
filing  of  both  short-form  and  long-form 
appUcations  for  C  block  reauctions. 

5.  Upfront  Payment 

26.  In  accordance  with  §  1.2106  of  the 
Commission's  rules,  47  CFR  1.2106, 
which  requires  submission  of  an  upfitint 
payment  as  a  prerequisite  to 
participation  in  spectrum  auctions,  the 
Commission  proposed  in  the  C  Block 
Further  Notice  to  set  an  upfit)nt 
payment  for  the  next  C  block  reauction 
at  $.06  per  MHz  per  pop.  The 
Commission  determined  that  this 
amount  was  appropriate  to  further  its 
goal  of  allowing  only  serious,  quaUfied 
appUcants  to  participate  in  a  reauction. 
The  Commission  noted  that  it  had 
adopted  the  same  upfi-ont  payment  for 
its  most  recent  broadband  PCS  auction, 
the  D,  E,  and  F  block  auction.  The 
Commission  explained  that,  in  the 
Competitive  Bidding  Second  Report  and 
Order,  59  FR  22980  (May  4, 1994),  it 
had  indicated  that  the  upfront  payment 
should  be  set  using  a  formula  based 
upon  the  amount  of  spectrum  and 
population  ("pops")  covered  by  the 
Ucense(s)  for  which  the  parties  intend  to 
bid.  It  had  also  concluded  that  the  best 
approach  would  be  to  determine  the 
amount  of  the  upfront  payment  on  an 
auction-by-auction  basis.  In  the  C  Block 
Further  Notice,  the  Commission  sought 
comment  on  its  $.06  per  MHz  per  pop 
proposal,  as  well  as  on  alternative 
methods  of  establishing  an  upfiont 
payment  and,  in  particular,  on  how  the 
Commission  may  estimate  the  present 
market  value  of  the  spectnun  to  be 
auctioned.  Subsequently,  in  the  Part  1 
Third  Report  and  Order,  the 
Conunission  affirmed  its  reasoning  in 
the  Competitive  Bidding  Second  Report 
and  Order,  stating  the  Commission's 
belief  that  it  should  maintain  the 
ourent  competitive  bidding  rules, 
which  allow  the  amount  of  the  upfront 
pa)rment  and  the  terms  under  which  it- 
is  assessed  to  be  determined  on  an 
auction-by-auction  basis. 

27.  Deciding  the  amount  and  terms  of 
the  upfront  payment  amoimt  on  an 
auction-by-auction  basis  pursuant  to  the 
Part  1  rule  is  consistent  with  past 
auction  procedure.  The  Bureau 
normally  establishes  the  up&t)nt 
payment  after  public  notice  and 
comment.  The  Commission,  therefore, 
finds  that  specific  provisions  contained 
in  Part  24  of  the  its  rules  addressing  the 
upfront  payment  amount  for  C  block 
(and  F  block)  auctions  are  unnecessary. 
Accordingly,  and  consistent  with  its 
ongoing  streamUning  effort,  the. 
Commission  removes  those  Part  24 
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provisions  as  of  the  effective  date  of  this 
order. 

28.  There  is  support  among  the 
commenters  for  setting  the  upfront 
payment  amount  at  the  proposed  $.06 
per  MHz  per  pop,  and  the  Commission 
believes  that  in  the  next  C  block 
reauction  the  upfront  payment  should 
be  no  higher  than  this  amount.  The 
Bureau  may  establish  a  lower  upfront 
payment  if  it  deems  a  lower  amount  to 
be  reasonable.  Because  the  Commission 
has  already  sought  and  received 
comment  on  this  issue,  and  because 
there  is  a  strong  public  interest  in 
beginning  the  next  C  block  reauction  as 
soon  as  possible,  there  is  no  need  for  the 
Bureau  to  seek  further  comment  on  the 
upfront  payment  amount  for  the  next 
reauction.  Instead,  the  specific  upfront 
payment  amoimt  for  each  market  will  be 
Usted  in  a  public  notice  to  be  released 
by  the  Bureau  in  advance  of  the  next  C 
block  reauction. 

29.  While  the  Commission  has 
decided  not  to  prohibit  "former 
defaulters"  from  participating  in  C  block 
reauctions,  it  believes  that  the  integrity 
of  the  auctions  program  and  the 
licensing  process  dictates  requiring  a 
more  stringent  financial  showing  from 
applicants  with  a  poor  Federal  financial 
track  record.  Consequently,  the 
Commission  amends  its  rules  to  require 
that  the  upfront  payment  amount  for 
"former  defaulters"  be  fifty  percent 
more  than  the  normal  amount  set  by  the 
Bureau  for  any  given  license  in  a  C 
block  reauction.  So  that  the  Bureau  may 
implement  this  rule,  the  Commission 
will  require  applicants  to  make  an 
additional  certification  on  their  short- 
form  applications  revealing  whether 
they  have  ever  been  in  default  on  any 
Commission  licenses  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  The  Commission's 
policy  here  is  analogous  to  the 
Congressional  policy  reflected  in  the 
Debt  Collection  Improvement  Act, 
which  bars  delinquent  Federal  debtors 
from  obtaining  Federal  loans,  loan 
insurance,  or  guarantees. 

6.  Down  Payment  and  Full  Payment 

30.  The  Commission  tentatively 
concluded  in  the  C  Block  Fvrther  Notice 
that  each  winning  bidder  should  be 
required  to  tender  a  down  payment 
sufficient  to  bring  its  total  amount  on 
deposit  with  the  Commission  up  to 
twenty  percent  of  its  winning  bid  within 
ten  business  days  after  issuanceof  a 
public  notice  announcing  the  winning 
bidder  for  the  license.  The  Commission 
also  proposed  Jo  require  a  winning 
bidder  to  file  an  FCC  Form  600  long- 
form  application  (since  renumbered 
FCC  Form  601)  with  a  timely  down 


payment,  pursuant  to  Section  1.2107  of 
the  Commission's  rules,  47  CFR  1.2107. 
Upon  review  of  the  long-form 
applications  and  receipt  of  the  down 
payments,  the  Commission  would 
announce  the  appUcations  that  were 
accepted  for  filing,  triggering  the  filing 
window  for  petitions  to  deny.  If  any  or 
all  petitions  to  deny  were  dismissed  or 
denied,  a  public  notice  aimouncing  that 
the  Commission  was  prepared  to  grant 
the  license  conditioned  upon  final  and 
full  payment  would  be  issued.  The 
winning  bidder  would  then  have  ten 
days  following  release  of  that  public 
notice  to  submit  the  balance  of  its 
winning  bid  in  order  to  be  awarded  its 
license(s).  The  C  Block  Further  Notice 
proposed  having  a  period  of  fifteen 
days,  following  the  issuance  of  the 
public  notice  announcing  that  an 
appUcation  had  been  accepted  for  filing, 
in  which  to  file  petitions  to  deny. 

31.  The  Part  1  Third  Report  and  Order 
adopted  a  standard  down  payment  of 
twenty  percent  of  an  applicant's  high 
bids,  which,  is  similar  to  the  proposal  in 
the  C  Block  Further  Notice.  It  also 
amended  Sections  1.2109(a)  of  the 
Commission's  rules,  47  CFR  1.2109(a), 
to  permit  auction  wiimers  to  make  their 
final  payments  within  ten  business  days 
after  the  designated  deadline,  provided 
that  they  also  pay  a  late  fee  equal  to  five 
percent  of  the  amount  due.  In 
accordance  with  the  1997  Balanced 
Budget  Act,  the  Part  1  Third  Report  and 
Order  amended  §§  1.2108(b)  and  (c),  47 
CFR  1.2108(b),  (c),  to  prohibit  the 
Commission  from  granting  a  license 
earlier  than  seven  days  following 
issuance  of  the  public  notice 
announcing  the  application  is  accepted 
for  filing.  Additionally,  the  Part  1  Third 
Report  and  Order  established  that  the 
filing  periods  for  petitions  to  deny, 
oppositions,  and  repUes  are  to  be  no 
shorter  than  five  days. 

32.  The  conclusions  the  Commission 
reached  in  the  Part  1  Third  Report  and 
Order  do  not  conflict  with  its  proposals 
in  the  C  Block  Further  Notice. 
Accordingly,  the  Commission  will  apply 
the  Part  1  rules,  as  amended.  The 
Bureau  will  announce  by  public  notice 
the  deadUne  for  petitions  to  deny.  As 
discussed  in  the  Part  1  Third  Report  and 
Order,  in  order  to  preserve  the  integrity 
of  the  auction  process,  it  is  important  to 
use  an  indicator  of  potential  licensees' 
financial  capability  to  attract  capital  to 
build  out  and  operate  systems.  "The 
Commission  believes  that  the  use  of  one 
substantial  down  payment  is  a 
necessary  tool  to  gauge  an  applicant's 
financial  viability,  its  seriousness  in 
building  its  system,  and  the  likelihood 
of  default.  For  these  reasons,  the 
Conunission  repeals  the  Part  24  C  block 


rules  on  down  payment  and  full 
payment.  Pursuant  to  the  same 
rationale,  the  Commission  also  repeals 
the  Part  24  F  block  rules  on  down 
payment  and  full  payment. 

7.  Amendments  and  Modifications  of 
Applications 

33.  In  the  C  Block  Further  Notice,  the 
Commission  proposed  to  allow 
applicants  to  amend  or  modify  their 
short-form  applications  at  any  time 
before  or  during  the  auction,  pursuant  to 
Section  1.2105  of  the  Commission's 
rules.  47  CFR  1.2105.  In  the  Part  1  Third 
Report  and  Order,  the  Conunission 
created  a  uniform  definition  of  minor 
and  major  amendments  to  an  applicant's 
short-form  application  (FCC  Form  175). 
The  Commission  also  amended  Section 
1.2105  of  the  Commission's  rules  so  that 
it  would  mirror  the  Part  24  rule, 

§  24.822,  47  CFR  24.822,  and  allow 
applicants,  after  the  short-form  filing 
deadline,  to  make  minor  amendments  to 
their  short-form  applications  both  prior 
to  and  during  the  auction.  The 
amendment  to  §  1.2105  of  the 
Commission's  rules  has  rendered 
§  24.822  uimecessary.  Accordingly,  the 
Commission  repeals  §  24.822  of  the 
rules. 

34.  The  Commission  also  proposed  in 
the  C  Block  Further  Notice  to  create  an 
exception  to  the  general  rule  prohibiting 
major  amendments  and  permit  short- 
form  amendments  to  reflect  the 
departiue  of  a  consortium  member.  In 
the  Part  1  Third  Report  and  Order,  the 
Conunission  determined  that,  under 
Part  1  of  its  rules,  major  amendments  to 
the  short-form  include  changes  in 
license  areas,  ownership  changes 
constituting  a  change  in  control,  and  the 
addition  of  members  to  a  bidding 
consortium.  Minor  amendments 
include,  inter  alia,  any  amendment  not 
identified  as  major.  The  Commission 
did  not  identify  the  deletion  of  members 
to  a  bidding  consortium  as  a  major 
amendment.  Consequently,  such  a* 
change  would  be  a  minor  amendment 
under  the  Part  1  rules,  as  amended,  and 
permitted  after  the  short-form  filing 
deadline.  Accordingly,  the 
Commission's  proposal  in  the  C  Block 
Further  Notice  to  allow  short-form 
amendments  reflecting  the  departure  of 
a  consortium  member  is  no  longer 
necessary. 

8.  Bid  Withdrawal,  Default,  and 
Disqualification 

35.  The  Commission  tentatively 
concluded  in  the  C  Block  Further  Notice 
that  the  withdrawal,  default,  and 
disqualification  rules  for  a  reauction 
should  be  based  upon  the  procedures 
established  in  the  Commission's  general 
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competitive  bidding  rules.  In  tbe  Part  1 
Third  Report  and  Order,  the 
Commission  recognized  that  bidders 
sometimes  improperly  withdraw  bids 
(e.g.,  to  delay  the  close  of  an  auction  for 
strategic  purposes),  and  the  Commission 
suggested  that  the  Biueau  exercise  its 
discretion  to  prevent  such  abuses  of  the 
auction  process.  The  Commission  is 
considering  limiting  the  number  of 
rounds  in  which  bids  may  be 
withdrawn,  thereby  preventing  any 
entities  that  violate  the  Commission's 
withdrawal  procedures  from  continuing 
to  bid  on  that  particular  market.  The 
Bureau  has  announced  that,  in  the 
upcoming  Phase  II  220  MHz  service 
auction  (Auction  No.  18),  it  will  limit 
the  number  of  rounds  in  which  bids 
may  be  withdrawn,  and  it  has  proposed 
such  a  limitation  for  the  upcoming  156- 
162  MHz  VHF  public  coast  station 
spectrum  auction.  Similarly,  the  Biu«au 
will  seek  comment  in  advance  of  the 
next  C  block  reauction  on  limiting  the 
number  of  rounds  in  that  reauction  in 
which  bids  may  be  vnthdrawn. 

36.  For  bids  submitted  in  error,  the 
Commission  proposed  in  the  C  Block 
Further  Notice  to  follow  the  guidelines 
it  had  developed  to  provide  reUef  from 
the  bid  withdrawal  payment 
requirements  under  certain 
circumstances.  In  the  Part  1  Third 
Report  and  Order,  the  Commission 
decided  that  when  a  winning  bidder  or 
licensee  defaults,  and  its  license  has  yet 
to  be  reauctioned,  the  Commission  will 
assess  an  initial  default  payment  of  at 
least  three  percent,  but  not  exceeding 
twenty  percent,  of  the  defaulted  bid 
amount.  Once  the  license  has  been 
reauctioned,  when  the  total  default 
payment  can  be  determined,  the 
Commission  will  either  assess  the 
balance  of  the  remaining  default 
payment  or  refund  any  amounts  due.  As 
a  result  of  "click  box  bidding"  and  other 
mechanisms  employed  to  reduce 
erroneous  bids,  the  Commission 
concluded  that  a  decreased  bid 
withdrawal  payment  rule,  meant  to 
provide  some  bidders  relief  from  full 
application  of  bid  withdrawal 
payments,  is  not  necessary.  The 
Commission  directs  the  Bureau  to 
follow  the  Part  1  rule  on  bid 
withdrawal,  default,  and 
disqualification,  §  1.2104(g),  47  CFR 
1.2104(g),  to  the  extent  apphcable. 

9.  Anti-Collusion  Rules 

37.  The  Commission  proposed  in  the 
C  Block  Further  Notice  to  apply  the  anti- 
collusion  rules  enumerated  in  the 
Competitive  Bidding  Second  Report  and 
Order.  In  the  Part  1  Third  Report  and 
Order,  the  Commission  created  an 
exception  to  its  general  anti-collusion 


rules.  Under  this  exception,  a  non- 
controlling  attributable  interest  holder 
in  an  applicant  may  obtain  an 
ownership  interest  in,  or  enter  into  a 
consortium  arrangement  with,  another 
applicant  for  a  license  in  the  same 
geographic  area,  provided  that  the 
original  applicant  has  withdrawn  frt>m 
the  auction,  is  no  longer  placing  bids, 
and  has  no  further  eligibility.  The 
exception  provides  flexibiUty  for  non- 
controlling  investors  to  invest  in  other 
auction  appUcants  if  their  original 
applicant  fails  to  complete  the  auction. 

38.  Although  one  commenter  to  the  C 
Block  Further  Notice  raised  the  issue  of 
creating  a  "safe  harbor"  for  discussions 
of  non-auction  related  business  matters 
between  applicants  in  the  same  license 
area,  the  Commission  determined  in  the 
Part  1  Third  Report  and  Order  that  there 
was  no  need  to  create  a  "safe  harbor." 
Section  1.2105(c)  of  the  Commission's 
rules,  47  CFR  1.2105(c),  places 
significant  limitations  on  applicants 
seeking  business  opportunities  in 
geographic  Ucense  areas  where  they 
plan  to  bid.  Tbe  Commission  concluded 
that  interpretations  of  the  anti-collusion 
rules  provided  by  the  Bureau  instruct 
the  public  as  to  permissible  non-auction 
discussions,  obviating  the  need  for  a 
"safe  harbor"  in  the  auction  process. 

39.  As  the  Commission  noted  in  the 
Third  Report  and  Order,  however, 
auction  applicants  should  be  aware  that 
communications  concerning,  but  not 
limited  to,  issues  such  as  management, 
resale,  roaming,  interconnection, 
partitioning  and  disaggregation  may  all 
raise  impermissible  subject  matter  for 
discussion  because  they  may  convey 
pricing  information  and  bidding 
strategy.  Because  auction  applicants 
should  avoid  all  communication  with 
each  other  that  vidll  likely  affect  bids  or 
bidding  strategies,  the  Commission 
beUeves  that  individual  applicants,  and 
not  the  Commission,  are  in  the  best 
position  to  determine  in  the  first 
instance  which  communications  are 
permissible  and  which  are  not.  Bidders 
should  familiarize  themselves  with 
Commission  rules  and  rule 
interpretations  regarding  unauthorized 
communications  in  auction 
proceedings,  and  they  should  report  any 
such  communications  to  the  Bureau.  As 
always,  the  Commission  retains  the 
right  to  investigate  possible  instances  of 
collusion  or  to  refer  any  allegations  of 
collusion  to  the  United  States 
Department  of  Justice  for  investigation. 

10.  Bidding  Credits 

40.  The  original  C  block  auction 
offered  winning  bidders  quahfying  as  a 
small  business  or  a  consortium  of  small 
businesses  a  bidding  credit  of  twenty- 


five  percent  of  winning  bids.  The 
Commission's  rules  defined  a  small 
business  as  "an  entity  that,  together 
with  its  affiliates  and  persons  or  entities 
that  hold  interest  in  such  entity  and 
their  affiliates,  has  average  annual  gross 
revenues  that  are  not  more  than  forty 
million  dollars  for  the  preceding  three 
years."  Subsequent  to  Oiat  auction,  the 
Commission  amended  its  rules  to  define 
also  a  very  small  business  in  the  C  or  F 
blocks  as  "an  entity  that,  together  with 
its  affiliates  and  persons  or  entities  that 
hold  interest  in  such  ientity  and  their 
affiliates,  has  average  annual  gross 
revenues  that  are  not  more  than  fifteen 
million  dollars  for  the  preceding  three 
years."  The  Commission  proposed  in 
the  C  Block  Further  Notice  to  have  two 
tiers  of  bidding  credits  for  the  next  C 
block  reauction,  A  twenty-five  percent 
bidding  credit  for  small  businesses  and 
a  thirty-five  percent  bidding  credit  for 
very  small  businesses. 

41.  In  order  to  provide  continuity  and 
certainty  for  auction  participants,  die 
Commission  adopted  a  schedule  of 
bidding  credits  in  the  Part  1  Third 
Report  and  Order  to  be  used  in  futiue 
auctions  for  all  services.  The  schedule 
sets  the  bidding  credit  percentage 
according  to  the  average  annual  gross 
revenues  of  the  designated  entity. 
Applying  the  Part  1  schedule  to  the 
gross  revenue  thresholds  for  small  and 
very  small  businesses  under  its  rules  for 
C  and  F  block  auctions,  the  Commission 
concludes  that  a  small  business  will 
receive  a  fifteen  percent  bidding  credit, 
and  a  very  small  business  will  receive 

a  bidding  credit  of  twenty-five  percent. 
The  Commission  recognizes  that  the 
amount  of  bidding  credits  differs  from 
its  proposal  in  the  C  Block  Further 
Notice;  however,  use  of  the  Part  1 
schedule  benefits  potential  bidders  by 
providing  them  with  certainty  about  the 
size  of  available  bidding  credits  well  in 
advance  of  C  block  reauctions.  The 
Commission  will  amend  §§  24.712  and 
24.717  of  its  rules,  47  CFR  24.712, 
24.717,  to  reflect  its  application  of  the 
Part  1  bidding  credits  schedule  to  C  and 
F  block  reauctions. 

42.  EUgibiUty  for  bidding  credits  vnll 
be  determined  at  the  deadline  for  filing 
short-form  applications.  Thus,  if  an 
entity  no  longer  qualifies  as  a  small 
business  as  of  the  deadline  for  filing 
short-form  applications,  but  is  eligible 
to  peulicipate  in  the  next  C  block 
reauction  because  it  was  eligible  to 
participate  in  the  original  C  block 
auction,  it  will  not  be  eligible  for 
bidding  credits.  Because  of  the  complex 
issues  involved  in  the  original  C  block 
auction,  the  Commission  is  willing  to 
allow  former  C  block  auction 
participants  and  eligible  applicants  to 
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participate  in  the  next  reauction  (and  in 
reauctions  for  the  ensuing  two  years). 
However,  the  Commission  does  not  feel 
that  it  is  in  the  best  interests  of  the 
public  and,  in  particular,  of  competing 
small  business  bidders  and  licensees  to 
provide  a  discount  to  applicants  that  no 
longer  meet  the  small  business  size 
standards. 

43.  The  Commission  reminds 
applicants  that,  under  §  1.2111(d)  of  its 
rules,  as  amended,  47  CFR  1.2111(d),  C 
block  licensees  that  utilize  a  bidding 
credit,  and  during  their  initial  license 
term  seek  to  make  a  change  in  the 
ownership  or  control  of  a  license  that 
would  result  in  the  license's  being 
owned  or  controlled  by  an  entity  that 
does  not  meet  the  eligibility  criteria  for 
a  bidding  credit,  or  that  is  eligible  for  a 
lower  bidding  credit,  will  have  to 
reimburse  the  U.S.  Government  for  a 
percentage  of  the  amount  of  the  bidding 
credit.  This  percentage,  in  some 
circumstances,  will  be  as  high  as  the  full 
amount  of  the  bidding  credit  plus 
interest. 

11.  Installment  Payment  Program 

44.  The  Commission  tentatively 
concluded  in  the  C  Block  Further  Notice 
that  it  would  not  provide  an  installment 
payment  program  in  the  next  reauction. 
Subsequently,  in  the  Part  1  Third  Report 
and  Older,  the  Commission  suspended 
the  installment  payment  program  for  the 
immediate  futiue. 

45.  The  Commission  will  apply  its 
decision  in  the  Part  1  Third  Report  and 
Order  and  not  offer  installment 
payments  in  the  next  reauction.  It  is  the 
Commission's  responsibility  to  balance 
the  competing  goals  in  Section  309(j) 
that  require,  inter  alia,  that  it  promote 
the  development  and  rapid  deployment 
of  new  spectrum-based  services,  while 
ensuring  that  designated  entities  are 
given  an  opportunity  to  participate  in 
the  provision  of  such  services.  The 
Commission  recognizes  that 
conditioning  receipt  of  a  license  upon 
payment  requires  greater  financial 
resources.  However,  many  C  block 
licensees  have  requested  relief  from 
their  installment  payment  obligations 
and  three  have  sought  bankruptcy 
protection.  The  objective  of  Section 
309(j)  to  speed  service  to  the  public 
cannot  be  achieved  when  licenses  are 
held  in  abeyance  in  bankruptcy  court. 
Other  financing  alternatives,  such  as  the 
provision  of  bidding  credits,  will  help  to 
ensure  meaningful  small  business 
participation. 


VI.  Procedural  Matters  and  Ordering 
Clauses 

A.  Final  Regulatory  Flexibility  Analysis 

46.  The  Final  Regulatory  Flexibility 
analysis,  pursuant  to  the  Regulatory 
Flexibility  Act,  see  5  U.S.C.  604,  is 
attached. 

B.  Paperwork  Reduction  Act  Analysis 

47.  This  Order  contains  a  modified 
information  collection  that  was 
submitted  to  the  Office  of  Management 
and  Budget  requesting  clearance  imder 
the  Paperwork  Reduction  Act  of  1995. 

C.  Ordering  Clauses 

48.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  4(i),  5(b),  5(c)(1), 
303(r),  and309(j)ofthe 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  155(b), 
156(c)(1),  303(r).  and  309(j),  this  Fourth 
Report  and  Order  is  hereby  adopted, 
and  §§  1.2105,  24.703,  24.704.  24.705, 
24.706,  24.707,  24.709,  24.711,  24.712, 
24.716,  24.717,  24.822  of  the 
Commission's  rules.  47  CFR  1.2105. 
24.703.  24.704,  24.705.  24.706.  24.707, 
24.709.  24.711,  24.712.  24.716.  24.717. 
24.822.  are  amended  as  set  forth  in  the 
rule  changes,  effective  November  23. 
1998. 

49.  It  is  further  ordered  that  the 
Commission's  Office  of  PubUc  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Fourth  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

50.  It  is  further  ordered  that,  pursuant 
to  47  U.S.C.  155(c)  and  47  CFR  0.331. 
the  Chief  of  the  Wireless 
Teleconununications  Bureau  is  granted 
delegated  authority  to  prescribe  and  set 
forth  procedures  for  the  implementation 
of  the  provisions  adopted  herein. 

Paperwork  Reduction  Act 

Notice  of  Public  Information 
Collections  Submitted  to  the  Office  of 
Management  and  Budget  for  Emergency 
Review  and  Approval 
SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 


of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practidal  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biirden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Please  Note:  The  Commission  is  seeking 
emergency  approval  for  these  information 
collections  by  October  9, 1998,  under  the 
provisions  of  5  CFR  1320.13. 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  7, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Commimications 
Commission.  Room  234. 1919  M  St.. 
N.W..  Washington.  DC  20554,  or  via 
internet  to  jboley@fcc.gov.  and  Timothy 
Fain.  OMB  Desk  Officer,  10236  NEOB 
725  17th  Street.  N.W..  Washington.  DC 
20503  or  fain_t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections,  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0801. 

Title:  Amendment  of  the 
Commission's  Rules  Regarding 
Installment  Payment  Financing  for 
Personal  Communications  Services 
(PCS)  licensees. 

Type  of  Review:  Emergency  Revision. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  750. 

Estimated  Time  for  Response:  0.25 
hours. 

Total  Annual  Burden:  187.5  hours. 

Total  Cost  to  Respondents:  SO. 

Needs  and  Uses:  The  C  Block  Fourth 
Report  and  Order  requires  each 
applicant  for  C  block  spectrum  to  attach 
to  its  short-form  application  a  statement 
made  under  penalty  of  perjury 
indicating  whether  or  not  die  applicant 
has  ever  been  in  default  on  any 
Commission  licenses  or  has  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
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any  Federal  agency.  This  information 
collection  allows  \he  Federal 
Communications  Commission  to 
ascertain  whether  or  not  applicants  for 
C  block  PCS  spectrum  have  ever  been  in 
default  on  any  Commission  licenses  or 
have  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency. 
The  information  will  allow  the 
Commission  to  determine  the  amount  of 
the  upfront  payment  to  he  paid  by  each 
applicant  and  will  help  ensure  that  C 
block  reauctions  are  conducted  fairly 
and  efficiently,  thereby  speeding  the 
flow  of  payments  to  the  U.S.  Treasury 
and  accelerating  the  provision  of  PCS  to 
the  public. 

List  of  Subjects 

47  CFR  Parti 

Practice  and  procediu-e,  Competitive 
bidding  proceedings, 
Telecommunications. 

47  CFR  Part  24 

Personal  conununications  services. 
Competitive  bidding  procedures  for 
broadband  PCS,  Telecommunications. 

Federal  Communications  Commission. 

Magalie  Roman  Solas, 

Secretary. 

Rule  Changes 

Parts  1  and  24  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79  et  seq.;  47  U.S.C. 
151. 154(i),  154(j),  155,  225,  and  303(r), 
unless  otherwise  noted. 

2.  Section  1.2105  is  amended  by 
adding  (a)(2)(xi)  to  read  as  follows: 

§  1 .21 05    Bidding  application  and 
certification  procedures;  prohibition  of 
collusion 

(a)  *  *  * 

(2)*  *  * 

(xi)  For  C  block  appHcants,  an 
attached  statement  made  under  penalty 
of  perjiuy  indicating  whether  or  not  the 
applicant  has  ever  been  in  default  on 
any  Commission  licenses  or  has  ever 
been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency. 


PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

3.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
309,  and  332,  unless  otherwise  noted. 


§24.703    [Removed] 

4.  Section  24.703  is  removed. 

5.  Section  24.704  is  revised  to  read  as 
follows: 

§24.704    Withdrawal,  default  and 
disqualification  penalties. 

See  §  1.2104  of  this  chapter. 

§24.705    [Removed] 

6.  Section  24.705  is  removed. 

7.  Section  24.706  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  24.706    Submission  of  upfront  payments 
and  down  payments. 

(a)  All  auction  participants  are 
required  to  submit  an  upfront  payment 
in  accordance  with  §  1.2106  of  this 
chapter.  Any  C  block  applicant  that  has 
previously  been  in  default  on  any 
Commission  licenses  or  has  previously 
been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency  must 
submit  an  upfront  payment  equal  to  50 
percent  more  than  that  set  for  each 
peirticular  license. 


§24.707    [Removed] 

8.  Section  24.707  is  removed. 

9.  Section  24.709  is  amended  by 
adding  paragraphs  (a)(4)  and  (a)(5)  and 
revising  paragraphs  (b)(9)(i)  and  (e)  to 
read  as  follows: 

§24.709    Eligibility  for  licenses  for 
frequency  Blocks  C  and  F. 

■  (a)  *   »   » 

(4)  In  order  to  be  eligible  for 
participation  in  a  C  block  auction,  an 
applicant  must  certify  that  it  is  not  in 
default  on  any  Commission  licenses  and 
that  it  is  not  delinquent  on  any  non-tax 
debt  owed  to  any  Federal  agency.  See 
§24.706  of  this  part. 

(5)  An  applicant  for  participation  in  a 
C  block  auction  must  state  under 
penalty  of  perjury  whether  or  not  it  has 
ever  been  in  default  on  any  Commission 
licenses  or  has  ever  been  delinquent  on 
any  non-tax  debt  owed  to  any  Federal 
agency.  See  §  24.706  of  this  part. 

(b)  *  *  * 

(9)*  *  * 

(i)  In  addition  to  entities  qualifying 
under  this  section,  any  entity  that  was 
eligible  for  and  participated  in  the 
auction  for  frequency  block  C,  which 
began  on  December  18, 1995,  or  the 
reauction  for  frequency  block  C,  which 
began  on  July  3, 1996,  will  be  eUgible 
to  bid  in  any  reauction  of  block  C 
spectrum  that  begins  within  two  years 
of  the  start  date  of  the  first  reauction  of 
C  block  spectrum  following  the  effective 
date  of  this  rule. 
***** 

(e)  Definitions.  The  terms  affiliate, 
business  owned  by  members  of  minority 


groups  and/or  women,  and  gross 
revenues  used  in  this  section  are 
defined  in  §  1.2110  of  this  chapter.  The 
terms  consortiimi  of  small  businesses, 
control  group,  existing  investor, 
institutional  investor,  nonattributable 
equity,  preexisting  entity,  pubUcly 
traded  corporation  v\rith  vndely 
dispersed  voting  power,  qualifying 
investor,  small  business,  and  total  assets 
used  in  this  section  are  defined  in 
§  24.720  of  this  chapter. 

10.  Section  24.711  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§  24.71 1    Upfront  paynients,  down 
payments  and  installment  payntents  for 
licenses  for  frequency  Block  C. 

(a)  *  *  * 

(1)  Each  eligible  bidder  for  licenses 
subject  to  auction  on  frequency  Block  C 
shall  pay  an  upfront  payment  as  set 
forth  in  a  Public  Notice  ptusuant  to  the 
procedures  in  §  1.2106  of  this  chapter. 

(2)  Each  winning  bidder  shall  make  a 
dowrn  payment  and  pay  the  balance  of 
its  winning  bids  pursuant  to  §  1.2107 
and  §  1.2109  of  this  chapter. 
***** 

11.  Section  24.712  is  revised  to  read 
as  follows: 

§  24.71 2    Bidding  credits  for  licenses  for 
frequency  Btock  C. 

(a)  A  winning  bidder  that  qualifies  as 
a  small  business  or  a  consortium  of 
small  businesses  as  defined  in 

§  24.720(b)(1)  or  §  24.720(b)(4)  of  this 
part  may  use  a  bidding  credit  of  fifteen 
percent,  as  specified  in 
§  1.2110(e)(2)(iii)  of  this  chapter,  to 
lower  the  cost  of  its  vanning  bid. 

(b)  A  winning  bidder  that  qualifies  as 
a  very  small  business  or  a  consortium  of 
very  small  businesses  as  defined  in 

§  24.720(b)(2)  or  §  24.720(b)(5)  of  this 
part  may  use  a  bidding  credit  of  twenty- 
five  percent  as  specified  in 
§  1.2110(e)(2)(ii)  of  this  chapter,  to 
lower  the  cost  of  its  winning  bid. 

(c)  Unjust  enrichment.  See  §  1.2111  of 
this  chapter. 

12.  Section  24.716  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§  24.71 6    Upfront  payments,  down 
payments  and  installment  payments  for 
licenses  for  frequency  Block  F. 

(a)  *  *  • 

(1)  Eadi  eligible  bidder  for  licenses 
subject  to  auction  on  frequency  Block  F 
shall  pay  an  upfront  payment  as  set 
forth  in  a  Public  Notice  pursuant  to  the 
procediues  in  §  1.2106  of  this  chapter. 

(2)  Each  winning  bidder  shall  make  a 
down  payment  and  pay  the  balance  of 
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its  winning  bids  pursuant  to  §  1.2107 
and  §  1.2109  of  this  chapter. 

•        *        •        •        * 

13.  Section  24.717  is  revised  to  read 
as  follows: 

S  24.71 7    Bidding  cradits  for  llcensM  for 
frtquancy  Biodc  F. 

(a)  A  winning  bidder  that  qualifies  as 
a  small  business  or  a  consortium  of 
small  businesses  as  defined  in 

§  24.720a))(l)  or  §  24.720(b)(4)  of  this 
part  may  use  a  bidding  credit  of  fifteen 
percent,  as  specified  in 
§1.2110(e)(2)(iii)  of  this  chapter,  to 
lower  the  cost  of  its  winning  bid. 

(b)  A  winning  bidder  that  qualifies  as 
a  very  small  business  or  a  consortiiun  of 
very  small  businesses  as  defined  in 

S  24.720(b)(2)  or  §24. 720(b)(5)  of  this 
part  may  use  a  bidding  credit  of  twenty- 
five  percent,  as  specified  in 
§1.2110(e)(2)(ii)ofthis  chapter,  to 
lower  the  cost  of  its  winning  bid. 

(c)  Unjust  enrichment.  See  §  1.2111  of 
this  chapter.  _ 

124.822    [RefflovMl] 

14.  Section  24.822  is  removed. 

Note:  This  attachment  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Attachment — Final  Regulatory  Flexibility 
Analysis 

.  As  required  by  the  Regulatory  Flexibility 
Act  (RFA).  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  into  the  C 
Block  Further  Notice  of  Proposed  Rule 
Making  in  WT  Docket  No.  97-82  ("C  Block 
Farther  Notice").  The  Commission  sought 
written  public  comment  on  the  proposals  in 
the  C  Block  Further  Notice,  including 
comment  on  the  IRFA.  This  present  Final 
Regulatory  Flexibility  Analysis  (FRF A) 
conforms  to  the  RFA. 

A.  Need  for.  and  Objectives  of,  the  C  Block 
Fourth  Report  and  Order  in  WT  Docket  No. 
97-82 

This  C  Block  Fourth  Report  and  Order  sets 
forth  the  rules  that  will  govern  reauctions  of 
C  block  spectrum  surrendered  to  the 
Conunission  pursuant  to  the  C  Block  Second 
Report  and  Order  and  the  C  Block  Order  on 
Reconsideration  of  the  Second  Report  and 
Order  {"C  Block  Reconsideration  Order"),  as 
well  as  any  other  C  block  spectrum  available 
for  reauction.  The  C  Block  Fourth  Report  and 
Order  also  reflects  the  Commission's  ongoing 
effort  to  streamline  auction  procedures  by 
eliminating  overlapping  or  redundant  rules 
and  simplifying  procedures  for  auction 
participants. 

B.  Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the  IRFA 

There  were  no  comments  filed  directly  in 
response  to  the  IRFA.  The  Commission, 
however,  has  considered  the  economic 
impact  on  small  businesses  of  the  rules 
adopted  herein.  See  section  E,  infra. 


C.  Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules  Will 
Apply 

The  RFA  directs  agencies  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities  that 
will  be  affected  by  our  rules.  The  RFA 
generally  defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms  "small 
business,"  "small  organization,"  and  "small 
governmental  jurisdiction."  In  addition,  the 
term  "small  business"  has  the  same  meaning 
as  the  term  "small  business  concern"  under 
the  Small  Business  Act.  Under  the  Small 
Business  Act,  a  "small  business  concern"  is 
one  which:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  meets  any  additional 
criteria  established  by  the  Small  Business 
Administration  ("SBA"). 

The  rule  changes  effected  by  this  C  Block 
Fourth  Report  and  Order  affect  all  small 
businesses  that  participate  in  fixture 
reauctions  of  C  block  and  F  block  spectrum, 
including  small  businesses  currently  holding 
C  block  and  F  block  broadband  {>ersonal 
communications  services  (PCS)  licenses  that 
choose  to  participate  and  other  small 
businesses  that  may  acquire  licenses  through 
reauction.  The  Commission  grants  C  block 
and  F  block  licenses  only  to  applicants  that, 
together  with  their  affiliates  and  p>er8ons  or 
entities  that  hold  interests  in  the  applicants 
and  their  affiliates,  have  gross  revenues  of 
less  than  $125  million  in  each  of  the  last  two 
years  and  total  assets  of  less  than  SSOO 
million.  The  Conunission,  with  respect  to 
broadband  PCS,  defines  small  businesses  as 
entities  that,  together  with  their  affiliates  and 
persons  or  entities  that  hold  interest  in  such 
entities  and  their  affiliates,  have  average 
annual  gross  revenues  that  are  not  more  than 
forty  million  dollars  for  the  preceding  three 
years.  This  definition  has  been  approved  by 
the  SBA. 

On  May  6, 1996,  the  Commission 
concluded  the  broadband  PCS  C  block 
auction.  The  broadband  PCS  D,  E,  and  F 
block  auction  closed  on  )anuary  14, 1997. 
Ninety  bidders  (including  the  C  block 
reauction  winners,  prior  to  any  defaults  by 
winning  bidders)  won  493  C  block  licenses 
and  88  bidders  won  491  F  block  licenses. 
Small  businesses  placing  high  bids  in  the  C 
and  F  block  auctions  were  eligible  for 
bidding  credits  and  installment  payment 
plans.  For  purposes  of  its  evaluations  aad 
conclusions  in  this  RFA,  the  Commission 
assumes  that  all  of  the  90  C  block  broadband 
PCS  licensees  and  88  F  block  broadband  PCS 
licensees,  a  total  of  178  licensees  potentially 
affected  by  this  C  Block  Fourth  Report  and 
Order,  are  small  entities.  In  addition  to  the 
178  current  small  business  licensees  that  may 
participate  at  the  reauction  of  C  block 
licenses,  a  number  of  additional  small 
business  entities  may  seek  to  acquire  licenses 
through  reauction  and  would  thus  be  affected 
by  these  rules. 

In  addition,  the  Commission  will  provide 
small  business  bidders  and  very  small 
business  bidders  in  C  block  and  F  block 
reauctions  with  bidding  credits,  with  a 
greater  discount  given  to  very  small 
businesses.  Under  Conunission  rules,  very 
small  businesses  in  the  C  block  and  F  block 


are  entities  that,  together  with  their  affiliates 
and  persons  or  entities  that  hold  interest  in 
such  entities  and  their  affiliates,  have  average 
annual  gross  revenues  of  not  more  than 
fifteen  million  for  the  preceding  three  years. 
As  discussed  below,  small  businesses  will 
receive  a  fifteen  percent  bidding  credit,  and 
very  small  businesses  will  receive  a  bidding 
credit  of  twenty-five  (lercent 

D.  Description  of  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

As  a  result  of  the  C  Block  Fourth  Report 
and  Order,  each  applicant  for  a  C  Mock 
reauction  will  be  required  to  attach  to  its 
short-form  application  a  statement  indicating 
whether  or  not  the  applicant  has  ever  been 
in  default  on  any  Commission  licenses  or  has 
ever  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  Conunission  will  include  in  the  next 
C  block  reauction  all  licenses  representing  C 
block  spectrum  returned  to  the  Commission 
under  the  disaggregation,  prepayment,  or 
amnesty  options  established  in  the  C  Block 
Second  Report  and  Order,  as  modified  in  the 
C  Block  Reconsideration  Order,  as  well  as  all 
C  block  licenses  held  by  the  Commission  as 
a  result  of  defaults.  While  some  commenters 
argue  that  the  next  reauction  should  include 
licenses  that  have  filed  for  bankruptcy 
protection,  the  Commission  believes  that  the 
public  and  C  block  reauction  applicants  will 
realize  a  greater  benefit  if  the  Commission 
auctions  all  available  C  block  spectrum  as 
soon  as  practicable  than  they  will  if  the 
Commission  postpones  a  reauction  until  it 
has  resolved  all  issues  connected  with 
ongoing  bankruptcy  proceedings. 

The  following  two  types  of  entities  will  be 
eligible  to  participate  in  C  block  reauctions: 
(1)  Entities  that  filed  an  FCC  Form  175  short- 
form  application  for,  and  were  eligible  for, 
the  original  C  block  auction,  and  (2)  entities 
qualifying  under  Section  24.709  of  the 
Commission's  rules,  47  CFR  24.709,  as  of  the 
deadline  for  the  filing  of  short-form 
applications  for  the  reauction.  All  but  two  of 
the  entities  that  applied  for  and  were  eligible 
to  participate  in  the  original  C  block  auction 
qualified  as  small  businesses  under  Section 
24.720  of  the  Commissions  rules,  47  CFR 
24.720.  In  order  to  ensure  the  integrity  of  C 
block  reauctions,  the  Conunission  retains  the 
eligibility  restriction  established  in  the  C 
Block  Second  Report  and  Order,  as  modified 
in  the  C  Block  Reconsideration  Order,  for 
licensees  that  siurender  licenses  pursuant  to 
the  disaggregation,  prepayment,  and/or 
"amnesty/prepayment"  options.  Such 
licensees  will  be  ineligible  to  reacquire  their 
surrendered  licenses  through  reauction  or  by 
any  other  metms  for  a  period  of  two  years 
from  the  start  date  of  the  next  C  block 
reauction. 

To  further  ensure  auction  integrity  for  the 
benefit  of  applicants  as  well  as  the  general 
public,  the  Commission  will  restrict  C  block 
reauctions  to  entities  not  in  default  on  any 
Commission  debt  and  not  delinquent  on  any 
non-tax  debt  owed  to  any  Federal  agency. 
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However,  the  Commission  believes  that  past 
business  misfortimes  do  not  inevitably 
preclude  an  entity  from  being  able  to  meet  its 
present  and  future  responsibilities  as  a 
Commission  licensee.  Therefore,  the 
Commission  wil'.  allow  "fonner  defaulters," 
i.e.,  applicants  that  have  de&ulted  or  been 
delinquent  in  the  past,  but  have  since  paid 
all  of  their  outstanding  non-Internal  Revenue 
Service  Federal  debts  and  all  associated 
charges  or  penalties,  to  be  eligible  to 
participate  in  C  block  reauctions,  provided 
that  they  are  otherwise  qualified. 

In  the  Part  1  Third  Report  and  Order,  the 
Commission  adopted  general  competitive 
bidding  rules  to  supplant,  wherever 
practicable,  specific  auction  rules  for  each 
auctionable  service  or  class  of  service. 
Accordingly,  future  C  block  reauctions  will 
adhere  to  Part  1  rules,  insofar  as  applicable. 
Part  1  rules  are  determinative  for  Uie 
following  aspects  of  C  block  reauctions: 
competitive  bidding  design;  activity  rules; 
reserve  price,  minimum  op>ening  bid,  and 
minimum  bid  increments;  electronic  filing; 
upfront  payment;  down  payment  and  full 
payment;  amendments  and  modifications  of 
applications;  bid  withdrawal,  de&ult,  and 
disqualification;  anti-collusion,  and 
installment  payment  financing.  Based  upon 
the  record  in  this  proceeding,  the 
Commission  sets  a  ceiling  for  minimum 
opening  bids  that  is  no  more  than  ten  percent 
of  the  amount  of  the  net  high  bid  for  the 
corresponding  market  in  the  original  C  block 
auction.  The  Commission  also  sets  the 
upfront  payment  amoimt  for  the  next  C  block 
reauction  at  no  higher  than  $.06  per  MHz  per 
pop.  The  Commission  will  require  that  the 
upfront  payment  for  "fonner  defaulters"  be 
50  percent  more  than  that  required  from 
applicants  that  do  not  have  a  history  of 
default.  This  increased  upfront  payment 
formula  reflects  the  increased  risk  associated 
with  these  parties. 

In  the  Part  1  Third  Report  and  Order,  the 
Commission  adopted  a  schedule  of  bidding 
credits  to  be  used  in  future  auctions  for  all 
services.  Applying  the  Part  1  schedule  to  the 
gross  revenue  thresholds  under  the  Part  24 
rules  for  small  and  very  small  C  block  and 
F  block  businesses,  gives  small  business 
applicants  in  C  block  reauctions  a  fifteen 
percent  bidding  credit  and  very  small 
business  applicants  a  twenty-five  percent 
bidding  credit.  Eligibility  for  bidding  credits 
will  be  determined  by  the  size  of  the 


applicant  as  of  the  deadline  for  filing  short- 
form  applications. 

Section  309(j)  of  the  Communications  Act 
of  1934, 47  U.S.Q  309(j),  as  amended,  directs 
the  Commission  to  disseminate  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses  and  other 
designated  entities.  Section  309(j)  also 
requires  that  the  Commission  ensure  the 
development  and  rapid  deployment  of  new 
technologies,  products,  and  services  for  the 
benefit  of  the  public,  and  recover  for  the 
public  a  portion  of  the  value  of  the  public 
spectrum  resource  made  available  for 
commercial  use.  The  Commission  believes 
that  the  C  Block  Fourth  Report  and  Order 
promotes  these  goals  while  maintaining  the 
fair  and  efficient  execution  of  the  auctions 
program. 

F.  Report  to  Congress 

The  Commission  will  send  a  copy  of  the 
C  Block  Fourth  Report  and  Order,  including 
this  FRFA,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  See  5 
U.S.C.  801(a)(1)(A).  A  copy  of  the  C  Block 
Fourth  Report  and  Order  and  this  FRFA  (or 
simmiary  thereof)  will  be  published  in  the 
Federal  Register.  See  5  U.S.C.  604(b).  A  copy 
of  the  C  Block  Fourth  Report  and  Order  and 
this  FRFA  will  also  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small  Business 
Administration. 

[FR  Doc.  98-25344  Filed  9-22-98;  8:45  am] 
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Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaslca;  IManagement 
Authority  for  Biacit  and  Blue  Rocl(fish; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Correction  to  final  rule. 

SumiARY:  This  document  contains  a 
correction  to  the  final  rule  pertaining  to 
Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska  published  in  the 
Federal  Register  on  March  6, 1998. 

DATES:  This  action  becomes  effective 
September  23, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kinsolving.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  was  published  in  the 
Federal  Register  on  March  6, 1998,  that 
implemented  Amendment  46  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
by  removing  black  and  blue  rockfish 
firom  the  complex  of  species  managed 
imder  the  FMP  (63  FR  11167).  That 
doctmient  contained  an  error. 

Correction 

In  rule  FR  Doc.  98-5839  published  on 
March  6, 1998  (63  FR  11167),  make  the 
following  correction.  On  page  11168,  in 
the  second  coliunn,  in  amendatory 
instruction  3.,  "In  §679.21,  paragraph 
(e)(3)(iv)(D)  is  revised  to  read  as 
follows:"  is  corrected  to  read  "In 
§  679.21.  paragraph  (e)(4)(iv)(D)  is 
revised  to  read  as  follows:". 

Dated:  September  17, 1998. 
Rolland  A.  Schmitten. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc  98-25460  Filed  9-22-98;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttie  fuMic  of  the  proposed 
issuance  of  niles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricurturai  Marketing  Service 
7CFRPart956 

[Docitet  No*.  98AMA-FV-eS»-1;FV98-056- 
11 

Sweet  Onions  Grown  In  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Recommended 
Decision  and  Opportunity  To  File 
Written  Exceptions  to  Proposed 
Amendment  of  Marketing  Agreement 
and  Order  No.  956 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule  and  opportunity 
to  file  exceptions. 


SUMMARY:  This  reconunended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
and  order  for  sweet  onions  grown  in  the 
Walla  Walla  Valley  of  Southeast 
Washington  and  Northeast  Oregon.  The 
proposed  amendments  would  broaden 
the  scope  of  the  order  by  adding 
authority  for  grade,  size,  quality, 
maturity,  and  pack  regulations, 
mandatory  inspection,  marketing  policy 
statements,  and  minimiun  quantity 
exemptions,  hi  addition,  a  proposal  is 
included  to  make  a  minor  change  in  the 
Walla  Walla  Sweet  Onion  Committee 
(committee)  name.  The  committee  is 
responsible  for  local  administration  of 
the  order.  These  proposals  are  intended 
to  improve  the  operation  and 
functioning  of  the  Walla  Walla  sweet 
onion  marketing  order  program. 
DATES:  Written  exceptions  must  be  filed 
by  October  23, 1998. 
ADDRESSES:  Written  exceptions  should 
be  filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agricultxue,  room  1081- 
S.  Washington,  DC  20250-9200. 
Facsimile  niunber  (202)  720-9776.  Four 
copies  of  all  written  exceptions  should 
be  submitted  and  they  should  reference 
the  docket  numbers  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register.  Exceptions  will  be  made 


available  for  public  inspection  in  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S, 
Washington,  D.C.  20250-0200; 
telephone:  (202)  720-1509,  or  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Chtler  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  March  25, 1998,  and 
pubUshed  in  the  April  1, 1998,  issue  of 
the  Federal  Register  (63  FR  15787). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  fi-om  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  amendment  of  Marketing 
Agreement  and  Order  No.  956, 
regulating  the  handling  of  sweet  onions 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 
Oregon  (hereinafter  referred  to  as  the 
order),  and  the  opportunity  to  file 
written  exceptions  thereto.  Copies  of 
this  decision  can  be  obtained  from 
Kathleen  M.  Finn  whose  address  is 
listed  above. 

This  action  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  appUcable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  part  900). 

The  proposed  amendment  of 
Marketing  Agreement  and  Order  No. 
956  is  based  on  the  record  of  a  public 
hearing  held  in  Walla  Walla, 
Washington,  on  April  7, 1998.  Notice  of 
this  hearing  was  published  in  the 
Federal  Register  on  April  1, 1998.  The 
notice  of  hearing  contained  proposals 
submitted  by  the  conunittee. 


The  committee's  proposed 
amendments  would  add  the  authority 
for  grade,  size,  quality,  maturity,  and 
pack  regulations,  mandatory  inspection, 
marketing  policy  statements,  and 
minimum  quantity  exemptions.  In 
addition,  the  committee  proposed 
changing  its  name  bom  the  Walla  Walla 
Sweet  Onion  Committee  to  the  Walla 
Walla  Sweet  Onion  Marketing 
Committee. 

Also,  the  Fruit  and  Vegetable 
Programs  of  the  Agricultural  Marketing 
Service  (AMS),  U.S.  Department  of 
Agriculture,  proposed  to  allow  such 
changes  as  may  be  necessary  to  the 
order,  if  any  or  all  of  the  above 
amendments  are  adopted,  so  that  all  of 
its  provisions  conform  with  the 
proposed  amendment. 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed  May  8, 
1998,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  or  written  arguments  and 
briefs  based  on  the  evidence  received  at 
the  hearing.  None  were  filed. 

Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are  as 
follows: 

_    (1)  Whether  to  add  the  authority  for 
grade,  size,  quality,  maturity,  and  pack 
regulations,  mandatory  inspection, 
marketing  policy  statements,  and 
minimum  quantity  exemptions;  and 

(2)  Whether  to  change  the  committee 
name  to  the  Walla  Walla  Sweet  Onion 
Marketing  Committee. 

Findings  and  Conclusions 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  presented  at  the  hearing 
and  the  record  thereof,  are: 

Material  Issue  Number  1 

The  Walla  Walla  sweet  onion 
marketing  order  was  promulgated  in 
May  1995.  The  order  sets  forth  the 
production  area,  which  consists  of 
designated  parts  of  Walla  Walla  County, 
Washington,  and  designated  parts  of 
Umatilla  County,  Oregon.  The  order 
authorizes  production  and  marketing 
research  and  marketing  development 
and  promotion  projects,  including  paid 
advertising.  In  addition,  the  order 
authorizes  the  establishment  of 
container  marking  requirements. 

The  promulgation  record  indicates 
that  the  production  area  was  designated 
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as  it  currently  is  because  it  was 
determined  that  the  unique  soil  and 
growing  conditions  in  that  highly 
localized  area  constituted  the  definitive 
and  smallest  geographical  area 
recognized  for  the  production  of  Walla 
Walla  sweet  onions.  The  proponents  of 
the  marketing  order  did  not  want  any 
other  geographic  area  to  have  the 
authority  to  use  the  "Walla  Walla  Sweet 
Onion"  name.  The  promulgation 
hearing  record  indicated  that  growers  in 
the  Walla  Walla  Valley  spent  time  and 
effort  attempting  to  market  the  Walla 
Walla  sweet  onion  as  one  that  has 
imique  characteristics  because  of  the 
area  where  it  is  grown.  Other  growers 
and  handlers  were  selling  onions 
produced  outside  the  production  area 
and  marketing  them  as  Walla  Walla 
sweet  onions,  which  the  record 
indicated  was  detrimental  to  the 
integrity  of  the  name  Walla  Walla  sweet 
onions. 

In  addition,  the  proponents  of  the 
marketing  order  believed  that  research 
and  promotion  efforts  were  imperative  if 
the  industry  was  to  remain  competitive 
with  other  sweet  onion  areas.  The 
proponents  of  the  marketing  order 
believed  that  pooling  available 
resources  under  a  marketing  order  for 
marketing  and  production  research  and 
promotion  would  allow  the  industry  to 
expand  existing  markets,  create  new 
ones,  improve  grower  returns  and 
compete  with  other  sweet  onion 
growing  areas. 

At  the  April  7, 1998,  hearing  on  the 
proposed  amendments  to  the  marketing 
order,  the  record  revealed  that  prior  to 
the  promulgation  proceedings,  the 
industry  discussed  including  authority 
for  quality  and  size  regulations  in  the 
order  at  that  time.  However,  because  of 
consternation  on  the  pari  of  some 
growers  about  how  quality  and  size 
regulations  woidd  impact  their 
individual  businesses,  it  was 
determined  not  to  include  the  proposals 
at  that  time.  The  intent  was  that  the 
aspects  of  the  marketing  order  that  were 
included  diuing  the  promulgation 
proceeding  would  address  the  major 
problems  facing  the  industry. 

Testimony  at  the  amendment  hearing 
indicated  that  the  committee  now 
realizes  that  poor  quality  on  the  market 
is  a  serious  marketing  problem.  The 
committee  believes  that  market  share  is 
being  lost  because  of  inconsistent 
quality  of  Walla  Walla  sweet  onions. 

The  committee  has  discussed  quality 
problems  since  the  order  was 
promulgated  and  delegated  some  of  the 
discussions  to  a  compliance 
subcommittee.  Recently,  more  serious 
discussions  concerning  quality  issues 
revealed  that  the  majority  of  the 


industry  supported  moving  toward 
establishing  minimum  quality  and  size 
authority  in  the  order. 

Currently,  the  Walla  Walla  sweet 
onion  industry  is  comprised  of  71 
industry  members,  33  of  which  are 
registered  handlers.  There  are  a  total  of 
64  growers,  which  includes  growers 
who  are  also  handlers.  There  are  7 
commercial  packinghouses  that  pack 
approximately  90  percent  of  the 
industry's  onions. 

hi  1997, 43  percent  of  the  Walla  Walla 
sweet  onion  crop  was  shipped  to  the 
Pacific  Northwest  United  States  (U.S.); 
20  percent  to  North  Central  U.S.;  12 
percent  to  export  markets;  10  percent  to 
the  Western/Southwestern  U.S.;  7 
percent  to  the  Western  U.S.;  and  3 
percent  or  less  to  the  Rocky  Mountain 
states.  Southeast  and  Northeast  U.S.  and 
to  roadside  stands. 

hi  1988,  1,800  acres  of  Walla  Walla 
sweet  onions  were  planted.  In  1997,  900 
acres  of  Walla  Walla  sweet  onions  were 
planted  and  harvested.  This  represents 
a  50  percent  decline  in  plantings  since 
1988.  Similarly,  acres  harvested  have 
decreased  from  1,600  in  1988  to  900  in 
1997.  Yields  during  this  period  ranged 
from  600  50-pound  containers  to  820 
50-pound  containers  per  acre  and 
averaged  734  50-pound  containers. 
Production  of  Walla  Walla  sweet  onions 
for  1988  was  1,280,000  50-pound 
containers.  In  1997,  production  was 
666,000  50-poimd  containers,  a  48 
percent  decrease  in  production  in  the 
last  10  years. 

Record  testimony  indicates  that  the 
major  reasons  for  the  decreases  in 
plantings  and  production  relate  to 
imcertainty  of  grower  returns,  and  the 
increfised  competition  bom  other  sweet 
onion  production  areas.  These  other 
sweet  onion  areas  have  established 
higher  quaUty  standards  than  Walla 
Walla  sweet  onions,  and  have  made 
substantial  promotional  efforts  that 
make  the  competition  with  these  areas 
challenging.  In  addition,  poor  shelf  Ufe 
and  storabiUty  problems  concern  many 
Walla  Walla  sweet  onion  industry 
members.  Although  research  is  being 
conducted  on  behalf  of  the  committee  to 
address  these  quality  problems,  it  has 
been  difficult  to  keep  pace  with  the 
competition. 

The  record  testimony  indicated  that 
large  wholesale  and  chainstore  markets 
have  been  lost  due  to  quality  and  shelf 
life  problems  and  that  if  these  issues 
were  addressed  successfully,  these 
markets  could  be  regained.  With  a 
higher  quality  onion,  more  distant 
markets  could  be  established  and 
production  could  increase  significantly. 

The  season-average  f.o.b.  prices  for 
Walla  Walla  sweet  onions  have  ranged 


from  a  low  of  $4.14  per  50-pound 
container  in  1983  to  a  high  of  $11.95  per 
50-pound  container  in  1991.  Prices  have 
generally  trended  upward,  but  have 
been  highly  variable,  which  suggests 
unsteady  market  conditions.  The 
average  price  over  an  18-year  period  is 
$7.45  per  50-pound  container. 

Since  1981,  U.S.  per  capita 
consumption  of  fresh  onions  has 
increased  from  10.7  poimds  per  year  to 
17.5  pounds  per  year.  A  witness 
testifying  for  the  committee  stated  that 
other  onion  groups  and  associations  are 
promoting  various  onion  products  and 
increasing  consumer  awareness  and  use 
of  onions,  in  general.  This  grower- 
handler  further  stated  that  Walla  Walla 
sweet  onions  still  have  a  nationally 
recognizable  name.  He  beUeved  that  if 
the  industry  could  improve  the  quahty 
of  their  onions  and  be  consistent  with 
that  quality,  the  industry  could  stabiUze 
their  market,  regain  consumer  and 
chainstore  confidence,  and  gain  some  of 
this  share  of  the  market  indicated  by  the 
increased  per  capita  consumption  of 
onions. 

Walla  Walla  sweet  onions  are  a  type 
of  sweet  onion.  Sweet  onions  are 
distingxiished  frtim  other  onion  groups 
by  their  sweet  taste  and  the  absence  of 
the  strong,  pungent  taste  of  yellow,  red, 
white  and  other  storage  onions  and  are 
usually  only  available  during  the  spring 
and  summer  months.  Generally,  these 
onions  do  not  store  well  and  have  a 
short  shelf  life.  In  addition,  sweet 
onions  usually  bring  higher  prices  than 
other  onions. 

Other  sweet  onion  growing  areas  that 
compete  with  Walla  Walla  sweet  onions 
at  some  time  during  its  season  are: 
Georgia  VidaUa  Onions;  Texas  hybrid 
1015Y's  (spring  and  summer  crops), 
Maui  Sweets  from  Hawaii,  and  New 
Mex.  Sweets  from  New  Mexico. 

Statistical  data  shows  that  VidaUa  and 
Maui  Sweet  onions  have  increased  their 
acres  harvested  while  others  have 
declined.  Texas  has  the  largest  volume 
of  acres  harvested  (average — 14,839 
acres)  while  Maui  has  the  smallest 
(average — 142  acres).  Surprisingly,  these 
two  onion  areas  have  the  lowest  yield 
per  acre.  Although  yields  in  all  onion 
producing  areas  are  highly  variable. 
New  Mexico  and  Walla  Walla  have  the 
hidiest  yields. 

Texas,  New  Mexico  and  Vidalia  sweet 
onions  have  the  highest  production, 
with  VidaUa  sweet  onions  experiencing 
the  most  dramatic  increase  in 
production  in  recent  years.  Walla  Walla 
and  Maui  onions  have  the  lowest 
production,  mostly  due  to  the  amoimt  of 
acres  planted  in  recent  years. 

Maui  onions'  f.o.b.  prices  are  the 
highest  among  the  sweet  onion 
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producing  areas  with  an  average  price  of 
$43  per  50-pound  container  over  the  last 
18  years.  Vidalia  onions  are  second  with 
an  average  price  of  $14  per  50-pound 
container  for  a  nine-year  period.  These 
two  onion  groups  have  clearly 
differentiated  their  production  from  the 
other  sweet  onion  groups  and  are 
receiving  premiiun  prices.  These  higher 
prices  may  be  based  on  superior  quality 
and  taste.  However,  these  premium 
prices  demonstrate  the  marketing 
potential  for  other  sweet  onion 
producing  areas.  Walla  Walla  sweet 
onions  averaged  $7.50  per  50-pound 
container  during  this  same  period. 

Comparing  Vidalia  onions  with  Walla 
Walla  sweet  onions  for  the  nine-year 
period  that  Vidalia  onion  data  has  been 
available,  Vidalia  onion  prices  have 
always  been  higher  than  Walla  Walla 
sweet  onion  prices.  The  difference  in 
f.o.b  prices  ranges  from  a  low  of  $1.50 
per  SO-pound  container  in  1994  to  a 
high  of  $9.90  per  50-poimd  container  in 
1990.  The  average  difference  between 
the  two  prices  is  $5. 

Crop  value  statistics  (based  on  price 
and  production)  for  the  sweet  onion 
producing  areas  show  that  while  Maui 
onions  receive  the  highest  prices,  its 
total  crop  value  is  the  lowest  of  the  six 
producing  areas  due  to  its  low  level  of 
production.  VidaUa  and  New  Mexico 
onion  crop  values  have  been  increasing, 
while  Texas,  Maui,  and  Walla  Walla's 
crop  values  have  been  stagnant  or 
slowly  declining.  The  high  crop  values 
of  Vidalia  onions  are  the  result  of 
increasing  levels  of  production  and 
higher  prices. 

A  witness  for  the  committee  testified 
that  poor  quality  and  shelf  life  of  Walla 
Walla  sweet  onions  limits  marketing 
firms  to  distribute  their  products  into 
the  nearer  markets,  particularly  the 
Pacific  Northwest.  The  grower-handler 
testified  that  these  shipping  patterns 
tend  to  saturate  these  markets.  If  quality 
and  shelf  life  were  improved,  more 
product  could  be  shipped  outside  of  the 
Pacific  Northwest  area  and  thereby, 
increase  production  and  improve  crop 
values  of  Walla  Walla  sweet  onions. 

Record  testimony  indicates  that  the 
potential  exists  for  Walla  Walla  sweet 
onions  to  become  more  competitive 
with  other  sweet  onion  growing  regions. 
A  witness  for  the  committee  testified 
that  he  believes  that  part  of  the  Vidalia 
onion  industry's  success  has  been  due 
to  the  proximity  of  the  growing  area  to  ■ 
a  large  population  base  on  the  East 
Coast.  However,  if  the  quality  of  Walla 
Walla  sweet  onions  was  improved,  more 
onions  could  be  shipped  to  those  areas 
where  sweet  onions  are  widely  accepted 
by  consumers,  which  would  result  in  an 


increase  in  total  production  of  Walla 
Walla  sweet  onions. 

The  season  for  Walla  Walla  sweet 
onions  generally  begins  in  middle  or 
late  Jime  and  continues  until  the  end  of 
July.  The  season  is  approximately  6 
weeks  long.  The  Department's  Market 
News  Service  collects  data  on  Walla 
Walla  sweet  onions.  Prices  are 
published  for  jumbo  and  medium  50- 
poimd  sacks  and  cartons.  This  data 
shows  that  in  most  seasons,  the  prices 
start  relatively  high.  As  the  season 
progresses,  prices  generally  fall.  The 
high  prices  at  the  beginning  of  the 
season  are  due  to  the  low  supply  of 
sweet  onions  at  that  time  of  the  season 
and  the  high  demand  as  summer 
approaches.  The  quality  at  the 
beginning  of  the  season  sets  the  market 
tone  for  the  remainder  of  the  season.  If 
quality  is  high  at  the  beginning  of  the 
season,  this  makes  a  favorable 
impression  on  receivers  as  well  as 
consumers.  With  high  quality  onions  at 
the  start  of  the  season,  consumers  are 
more  willing  to  become  repeat 
customers.  However,  if  quality  is  low  at 
the  beginning  of  the  season,  receivers  as 
well  as  consumers  will  be  disappointed. 
This  low  quality  will  result  in 
consxmiers  shopping  for  alternative 
sweet  onions  and  they  will  not  be  repeat 
purchasers. 

This  seasonal  price  behavior  where 
prices  start  high  and  then  fall  may  cause 
producers  to  harvest  onions  before  they 
are  fully  matured.  This  may  result  in 
poor  quality  onions  being  sold  on  the 
market  which  tends  to  make  an 
unfavorable  impression  on  consumers, 
supermarkets,  and  other  outlets  that 
handle  Walla  Walla  sweet  onions. 

Most  Walla  Walla  onions  meet  U.S. 
No.  2  grade  but  the  majority  do  not  meet 
U.S.  No.  1.  Testimony  revealed  that  the 
committee  would  not  make  a 
recommendation  to  impose  a  minimum 
grade  requirement  that  would  be 
difficult  for  most  handlers  to  make  and 
would  result  in  a  higher  volume  of 
onions  being  immarketable.  Initially,  the 
committee  would  likely  recommend  a 
minimimi  grade,  less  than  a  U.S.  No.  1, 
such  as  a  modified  U.S.  Commercial, 
with  stronger  matiu"ity  requirements. 
This  would  enable  handlers  and 
growers  to  modify  their  operations  in  a 
cost-effective  manner.  In  time,  as 
growers  and  handlers  realize  the 
benefits  of  minimum  quality  and  size 
requirements,  they  would  be  more 
prepared  to  further  increase  the  quality 
of  their  onions. 

Record  evidence  revealed  that  the 
Walla  Walla  sweet  onion  marketing 
season  is  shortening  because  of  the 
typical  high  prices  at  the  beginning  of 
the  season.  A  witness  for  the  committee 


testified  that  he  believes  that  growers 
are  harvesting  immature  onions  in  order 
to  obtain  these  higher  prices.  The 
witness  stated  that  immature  onions  on 
the  market  early  in  the  season  have  a 
negative  impact  on  the  market  at  the 
middle  and  the  end  of  the  season.  He 
further  testified  that  growers  are 
concerned  with  this  and  are  targeting 
this  problem.  He  believes  that  these 
problems  could  be  alleviated  to  a  great 
extent  by  establishing  quality  standards 
for  defects  such  as  sprouting  and 
staining  which  would  address  the 
maturity  problem  early  in  the  season 
and  increase  demand  for  Walla  Walla 
sweet  onions  for  a  longer  period.  He 
further  stated  that  if  a  higher  quality 
product  is  consistently  available, 
promotional  efforts  would  be  enhanced. 
These  efforts  would  improve  buyers' 
confidence  in  purchasing  Walla  Walla 
sweet  onions. 

Statistical  data  evidenced  on  the 
record  indicates  that  Walla  Walla  sweet 
onions  are  ciirrently  sorted  by  size  and 
packed  in  cartons  or  sacks.  Different 
prices  are  realized  between  sacks  and 
cartons  and  between  jumbo  and 
medium  sized  onions.  Higher  prices  are 
received  for  cartons  as  compared  to 
sacks.  Higher  prices  are  received  for 
jimibo  as  compared  with  medium  size 
onions.  Data  shows  that  larger  sized 
onions  receive  an  average  of  $3  a 
container  more  than  smaller  onions. 

The  record  revealed  that  when 
purchasing  sweet  onions,  consumers 
prefer  a  larger  onion.  There  is  a  ' 
perception  that  sweet  onions  should  be 
larger  than  storage  onions.  Consumers 
are  willing  to  pay  a  premium  price  for 
a  larger  sweet  onion.  Proper  seed 
spacing  during  planting  is  a  critical 
factor  in  producing  larger  onions.  In 
addition,  hemdlers  who  can  pack  larger 
onions  can  realize  larger  returns. 

Since  the  majority  of  handlers  are 
already  sorting  onions  by  size,  record 
evidence  revealed  that  handlers  would 
not  have  to  purchase  new  equipment 
should  these  proposals  be  implemented. 
A  grower-handler  testified  that  the 
majority  of  the  larger  handlers  always 
try  to  pack  to  certain  established  quality 
and  size  standards.  Costs  associated 
with  handlers  modifying  their  grading 
facilities  would  be  minimal  because 
most  handlers  already  have  the 
equipment  necessary  to  implement 
these  proposals.  These  proposals,  if 
implemented,  would  require  that  all 
handlers  conform  to  the  same 
estabhshed  quality  and  size  standards, 
which  would  provide  a  consistent 
product  to  buyers  and  consumers.  A 
primary  cost  associated  with  these 
proposals  would  be  the  cost  of 
inspection  procedures,  which  are 
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discussed  later  in  this  recommended 
decision. 

Another  potential  cost  item  is  the  cost 
associated  with  growers  having  to 
purchase  additional  or  improved 
equipment  in  order  to  meet  minimum 
quality  or  size  standards.  A  handler 
testified  that  growers  could  update  their 
mechanical  seeders  so  that  the  seeds 
could  be  planted  equidistant  from  each 
other,  which  would  result  in  onions 
with  better  shape  and  uniformity  and 
larger  onions.  There  are  increasingly 
more  growers  that  are  purchasing  this 
equipment  or  contracting  with  other 
growers  that  have  the  seeders.  Seed 
coating  or  pelleting  is  another 
alternative  to  achieve  better  seed 
placement,  which  is  less  expensive  than 
the  purchase  of  a  highly  advanced 
seeder.  The  seed  coating  adds  a  clay-like 
material  to  the  exterior  of  the  seed,  so 
that  the  seeders  do  not  cause  two  or 
three  seeds  to  drop  at  the  same  time.  It 
appears  that  costs  associated  wnth 
growers  modifying  their  cultural 
practices  to  abide  by  minimum  quality 
and  size  standards  would  be  minimal 
and  oBset  by  improved  returns. 

Currently,  there  are  limited  secondary 
outlets  for  Walla  Walla  sweet  onions. 
Record  testimony  indicates  that  the 
primary  outlets  for  non-marketable  or 
cull  onions  are  hvestock  feed,  charitable 
institutions  or  disposal.  A  minimal 
amoimt  is  sent  to  processors,  but  there 
are  no  returns  realized  other  than  the 
reduced  cost  of  packing. 

If  quality  control  ana  size  provisions 
were  implemented,  it  could  be  assumed 
that  more  onions  would  become  non- 
marketable  which  could  produce 
hardships  for  some  producers.  A 
witness  for  the  committee  testified  that 
if  a  U.S.  Commercial  grade  were 
established  as  a  minimum  quality 
standard,  about  5  to  10  percent  of  the 
onions  would  not  meet  that  grade  and 
would  have  to  be  disposed  of  in 
secondary  outlets.  The  witness  testified 
that  increased  grower  returns  woidd 
o^et  any  increase  in  cull  onions.  In 
addition,  if  a  minimum  quality  or  size 
standard  were  established,  this  would 
provide  an  incentive  for  growers  to 
modify  and  improve  their  cultural 
practices  so  that  only  onions  that  would 
make  that  quaUty  or  size  standard 
would  be  sent  to  the  packing  houses. 
This  would  minimize  the  percentage  of 
onions  that  do  not  make  quahty  or  size 
standards. 

The  inspection  and  certification 
portion  of  the  proposed  amendments 
would  require  that  during  any  period 
when  Walla  Walla  sweet  onions  are 
regulated,  the  onions  woiUd  be 
inspected  by  representatives  of  the 
Federal-State  Inspection  Service.  The 


proposal  contains  a  provision  regarding 
re-inspection  procedures.  Handlers  who 
handle  a  specified  minimiim  quantity 
would  be  exempt  from  inspection,  but 
still  be  required  to  meet  any  minimum 
quality  or  size  regulations  in  eSiBct.  The 
minimiim  quantity  would  be  established 
at  2,000  pounds  or  less  of  onions  per 
shipment,  but  could  be  modified 
through  informal  rulemaking,  if 
necessary. 

The  Federal-State  Inspection  Service 
Office  that  is  responsible  for  inspecting 
Walla  Walla  sweet  onions  is  currently 
located  in  Pasco,  Washington,  less  than 
50  miles  fit)m  Walla  Walla.  According 
to  record  testimony,  inspectors  would 
be  staffed  in  Walla  Walla  during  the 
season  if  mandatory  inspection  was 
implemented. 

Inspection  costs  in  the  State  of 
Washington  are  computed  on  an  hourly 
basis  or  a  per  unit  basis,  whichever  is 
greater.  If  the  hourly  rate  is  used,  the 
rate  applies  to  the  total  number  of  the 
inspector's  hours,  including  travel  time. 
Depending  upon  the  workload, 
inspectors  could  be  based  in  Walla 
Walla  during  the  season,  which  would 
lessen  travel  costs.  Record  testimony 
indicated  that  the  hourly  inspection  rate 
is  $26,  with  a  two-hour  minimum,  or 
$52,  for  inspection  or  $208  for  an  eight- 
hour  day.  However,  the  State  of 
Washington  Agricultiue  Code 
regulations  appearing  at  Chapter  16- 
400-210  WAC  provide  that  the  hourly 
inspection  rate  is  $23,  with  no 
minimum  time  reqviired.  In  accordance 
with  the  Rules  of  Practice  and 
Procedure  governing  the  formulation  of 
marketing  agreements  and  orders  (7  CFR 
Part  900),  official  notice  is  taken  of  the 
fees  set  forth  in  the  State  of  Washington 
regulations  at  Chapter  16-400-210 
WAC.  The  fee  schedule  will  be  used  in 
our  analysis.  On  a  per  unit  basis,  the 
inspection  fee  is  $.04  per  50-poimd  unit. 

As  stated  above,  inspection  costs  are 
computed  on  an  hourly  basis  or  a  per 
unit  basis,  whichever  is  greater.  For 
example,  if  an  inspection  was  requested 
on  100  50-pound  containers  and  the 
inspection  lasted  one  hour,  the  per  unit 
cost  for  inspecting  the  lot  would  be  $4, 
and  the  per  hour  cost  woiUd  be  $23. 
Under  this  scenario,  the  handler  would 
be  charged  $23  for  the  inspection,  the 
greater  amount.  This  would  average  $.23 
per  unit. 

Under  the  current  fee  schedule,  it 
would  be  necessary  for  the  inspection 
office  to  inspect  over  4,600  50-poimd 
units  of  onions  per  day  in  order  to 
maintain  the  fee  at  $.04  per  50-pound 
imit.  If  handlers  do  not  handle  over 
4,600  50-pound  units  per  day,  their 
inspection  costs  would  be  computed  at 
the  hourly  rate.  Even  for  handlers  who 


normally  handle  that  volume,  there 
would  be  times  during  the  season, 
particularly  in  the  be^nning  and  end  of 
the  season,  where  the  volume  of  onions 
inspected  would  not  be  at  a  level  where 
the  $.04  per  50-pound  imit  could  be 
used.  The  fees  would  convert  to  the 
hourly  rate. 

Reoard  testimony  indicated  that  the 
committee  is  concerned  wnth  increased 
costs  associated  Mdth  these  proposals, 
particidarly,  the  costs  of  inspection.  The 
committee  discussed  options  to  address 
these  concerns  and  developed  two 
remedies  intended  to  alleviate  the  cost 
burdens  on  small  handlers.  First,  the 
committee  recommended  adding 
authority  in  the  order  for  the  committee 

to  contract  v«th  the  Federal-State       

Inspection  Service  and  pay  for  all 
inspections  of  Walla  Walla  sweet 
onions.  Second,  the  committee 
recommended  an  exemption  bom 
inspection  for  handlers  of  small  lots  of 
onions. 

Under  the  scenario  of  contracting 
with  the  inspection  service,  each 
handler  would  pay  a  separate 
assessment  for  inspection  costs  at  a  per 
unit  price.  All  handlers  would  pay  the 
same  price  per  bag  for  inspection, 
whether  exempt  or  not.  Under  such  a 
contract,  the  larger  volume  handlers 
would  pay  more  of  the  inspection  costs 
because  they  handle  so  many  more 
onions.  In  this  manner,  the  burden  of 
inspection  costs  for  smaller  voliune 
handlers  would  be  minimized.  This  was 
discussed  at  committee  meetings  with 
representatives  of  the  inspection 
service. 

Testimony  confirmed  that  travel  costs 
would  be  lessened  if  an  inspector  was 
based  in  Walla  Walla.  However,  the 
witness  indicated  that  $.04  per  50- 
pound  unit  would  be  the  minimiun  cost 
for  the  inspection.  Costs  could  increase 
depending  on  the  workload.  If  the 
workload  was  light,  such  as  late  in  the 
season  when  the  quantities  of  onions  are 
diminishing,  it  could  be  more  costiy  for 
an  inspector  to  conduct  inspections  on 
smaller  lots.  It  could  be  necessary  to 
convert  the  cost  to  an  hourly  cost, 
which  would  exceed  $.04  per  50-poimd 

unit. 

A  witness  for  the  committee  stated 
that  there  were  discussions  at 
committee  meetings  regarding 
contractual  relationships  with  the 
inspection  service  but  factors  such  as 
inspection  of  small  quantities  would 
need  to  be  addressed  in  the  contract. 
The  inspector  testified  that  the 
inspection  office  must  cover  the  cost  of 
inspectors  and  if  there  was  not  a  full 
day's  work  in  Walla  Walla,  the  inspector 
would  need  to  travel  elsewhere.  These 
situations  would  need  to  be  factored 
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into  any  contractual  agreements. 
Because  of  the  variables  associated  with 
inspecting  Walla  Walla  sweet  onions,  a 
witness  for  the  committee  estimated  the 
cost  of  inspection  would  range  between 
$.04  and  $.06  p«r  50-pound  unit  if  the 
per  unit  price  were  used  in  a  contractual 
agreement. 

Another  option  the  committee 
developed  to  address  the  issues  of  costs 
on  small  handlers  would  provide  an 
exemption  for  handlers  who  handle  up 
to,  but  not  more  than  2,000  poimds  of 
Walla  Walla  sweet  onions  per  shipment. 
These  handlers  would  be  exempt  from 
inspection  requirements,  but  these 
exempt  onions  would  still  be  required 
to  meet  the  quality  and  size 
requirements  in  effect  at  the  time  of 
shipment.  Handlers  could  make  more 
than  one  exempt  shipment  per  day  as 
long  as  each  shipment  was  at  or  below 
the  2,000-pound  exemption.  These 
exempt  onions  would  not  be  exempt 
from  assessments.  The  committee  would 
be  able  to  recommend  modification  of 
the  minimum  quantity  exemption 
through  informal  rulemaking,  if 
necessary.  The  committee  would  be 
responsible  for  monitoring  compliance 
with  this  proposal.  If  necessary,  the 
committee  would  conduct  spot 
inspections  at  the  committee's  expense 
to  ensure  that  inspection-exempt  onions 
were  meeting  the  established  quality 
and  size  regulations. 

A  witness  for  the  committee  projected 
that  the  committee  manager's  work 
hours  may  need  to  be  increased  in  order 
to  monitor  compliance  with  these 
proposals,  whidi  could  result  in 
increased  administrative  costs  for  the 
committee.  The  committee  projects  a 
possible  increase  of  $3,000,  or  a  3 
percent  increase  in  the  current 
committee  budget. 

Currently,  there  are  7  commercial 
packers  that  pack  approximately  90 
percent  of  the  industry's  onions.  The 
remaining  10  percent  are  handled  by 
approximately  26  handlers.  If  the  2,000 
pound  minimum  quantity  exemption 
were  implemented,  it  is  estimated  that 
50  percent  of  the  remaining  26  handlers 
would  be  exempt  from  inspection.  This 
would  represent  approximately  42  acres 
(25,000  50-pound  containers),  or  5 
percent  of  the  crop.  This  minimum 
quantity  exemption  addresses  concerns 
regarding  possible  increased  costs  that 
could  be  encountered  by  small  handlers 
without  jeopardizing  the  objectives  of  a 
quality  and  size  program. 

Record  testimony  revealed  that 
consideration  to  modify  this  exemption 
provision  would  primarily  relate  to  the 
effectiveness  of  the  amoimt  exempted.  If 
it  was  determined  that  2,000  pounds  or 
less  was  insufficient,  the  committee 


could  recommend  raising  the  amount.  A 
similar  recommendation  could  be  made 
if  it  was  determined  the  amount  was  too 
large  and  too  many  onions  were  exempt 
from  inspection.  In  making  any 
recommendations,  consideration  would 
be  given  to  alleviating  any  inordinate 
cost  burden  on  handlers  without 
jeopardizing  the  objectives  of  quality 
and  size  requirements.  Testimony 
indicated  that  the  committee  does  not 
believe  it  would  ever  recommend 
eliminating  the  minimum  quantity 
exemption. 

The  cost  of  inspection  is  a  primary 
cost  factor  related  to  these  proposals. 
The  record  reveals  that  the  industry  is 
ready  to  accept  this  additional  cost  in 
order  to  improve  the  competitiveness  of 
the  industry.  It  is  believed  in  the  long 
run,  increased  production,  increased 
prices,  and  increased  demand  for  Walla 
Walla  sweet  onions  would  offset  these 
inspection  costs.  The  committee  is 
concerned  with  increased  costs  and  is 
willing  to  take  steps  to  mitigate  these 
costs  for  the  benefit  of  the  industry.  It 
is  believed  that  without  implementation 
of  these  proposals,  the  industry  cannot 
improve  and  may  continue  to  decline. 

Adding  quality  and  size  provisions  to 
the  marketing  order  would  provide  an 
incentive  for  producers  to  allow  their 
onions  to  fully  matiue,  resulting  in  a 
more  favorable  impression  of  the  onions 
purchased.  Consumers  prefer  larger 
onions  and  are  willing  to  pay  a 
premiimi  price  for  large  sweet  onions.  A 
better  quality  and  larger  onion  would 
provide  an  opportiinity  to  establish 
consistent  quality  and  size  of  onions 
throughout  the  season.  This  would  tend 
to  benefit  consumers  with  a  higher 
quality  of  onion  and  vvould  benefit 
producers  through  a  higher  demand  for 
their  product.  In  the  long  run,  high 
quality,  seasonal  product  would  build 
neune  recognition  and  help  enhance 
demand  for  Walla  Walla  sweet  onions. 

It  is  determined  that  there  would  be 
costs  associated  with  implementing 
these  proposals.  The  primary  costs 
relate  to  inspection  fees  and 
administration  by  the  committee  for 
overseeing  the  program.  In  addition,  it 
is  possible  that  some  growers  would 
need  to  modify  their  cultiual  practices 
and  handlers  would  need  to  modify 
their  packing  operations  in  order  to 
provide  a  higher  quality  product. 

Witnesses  testifying  at  the  hearing 
represented  small  and  large  handlers 
and  growers.  The  majority  of  the 
industry  is  prepared  to  incur  some 
additional  costs  because  they  believe, 
that  in  the  long  nm,  increased 
production  and  sales,  and  higher  grower 
returns  and  buyer  confidence  in  Walla 
Walla  sweet  onions  would  offset  any 


increased  costs.  In  jEact,  some  growers 
testified  that  these  proposals  were  not 
strong  enough.  They  woidd  have  been 
even  more  supportive  of  the  proposals 
if  stronger  quality  requirements  had 
been  included. 

One  grower-handler  testified  that 
unless  the  minimum  grade  regulations 
were  established  higher  than  a  U.S. 
Commercial  grade,  they  would  not 
benefit  his  company.  He  believed  that 
the  minimum  grade  should  not  be  lower 
than  the  standards  to  which  most 
handlers  already  pack.  In  addition,  this 
grower-handler  was  concerned  about 
the  committee  being  under-funded  and 
wanted  to  be  assured  that  these 
proposals  would  be  properly  funded 
and  that  other  programs,  such  as  the 
promotion  program,  would  not  suffer.  In 
testimony,  a  witness  noted  that  the 
committee  has  considered  the  funding 
issues  and  has  determined  that  if  these 
proposals  were  implemented,  additional 
income  would  be  realized  in  the  long 
run,  which  could  be  used  for 
promotions  and  research  projects. 

Another  grower-handler  testified  that 
the  industry  used  to  ship  higher  quality 
onions  but  perhaps  because  of  lack  of 
competition,  the  quality  decreased. 
Competition  in  the  sweet  onion 
business  has  dramatically  increased  in 
recent  years.  The  grower-handler  stated 
that  the  piupose  of  these  proposals  is  for 
the  industry  to  put  a  better  quality 
onion  in  the  bag  from  the  start,  and  then 
the  onion  would  be  a  better  product 
when  it  reaches  the  consumer.  As  far  as 
costs,  this  grower-handler  stated  that  the 
committee  considered  the  costs  very 
seriously  and  even  discussed  the  cost 
burden  between  larger  and  smaller 
handlers.  He  believed  the  minimum 
quantity  exemption  addresses  such 
concerns. 

This  grower-handler  also  testified  that 
Walla  Walla  sweet  onions  are  labor 
intensive  and  expensive  to  produce. 
With  a  quality  control  system  in  place, 
poor  quality  onions  could  not  be 
shipped  by  handlers.  Acreage  could  be 
increased,  better  prices  could  be 
realized,  and  positive  name  recognition 
would  result.  Increased  acreage  and 
production  would  result  in  additional 
funds  for  promotion  and  research, 
including  development  of  controlled 
atmosphere  storage  for  Walla  Walla 
onions.  In  addition,  the  major  cost  of 
these  proposals,  the  cost  of  inspection, 
is  not  considered  a  high  cost  item 
compared  to  the  cost  of  labor  and 
growing  costs.  Preharvest  costs  of 
production  are  estimated  to  increase  by 
0.4  to  0.6  percent  an  acre  due  to 
inspection.  Because  so  much  is  invested 
up  front  per  acre,  a  premium  price  is 
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necessary  for  growers  to  realize  a 
reasonable  return. 

A  witness  for  the  proposals  testified 
that  lack  of  quality  controls  has 
depleted  repeat  business.  This  handler 
did  not  believe  that  handlers  would 
need  to  purchase  new  equipment  to ' 
implement  grading  schemes  in  their 
businesses. 

A  witness  testified  that  if  these 
proposals  are  implemented,  possible 
increased  administrative  costs  of  $3,000 
are  projected.  These  costs  relate  to  the 
additional  duties  involved  in  overseeing 
compliance  of  the  inspection-exempt 
onions.  The  committee  manager 
position  is  currently  a  part-time 
position.  The  witness  testified  that  the 
committee  has  discussed  increasing  the 
hours  of  the  manager's  position  to 
provide  adequate  coverage  of  the  new 
duties. 

A  witness  for  the  committee  indicated 
that  an  advertising  agency  conducted 
market  research  at  seven  retail  chains  in 
the  Los  Angeles.  California  area.  The 
research  concluded  that  the  retail  trade 
perception  of  the  Walla  Walla  sweet 
onion  is  that  it  is  a  high  cost,  high 
shrink,  and  short  shelf  Ufe  alternative  to 
low  cost  alternatives  already  in  the  Los 
Angeles  area.  Retailers  are  concerned 
with  paying  a  premium  price  for  a 
product  with  inconsistent  Quality. 

Record  evidence  revealed  that 
without  the  implementation  of  these 
proposals,  the  Walla  Walla  sweet  onion 
industry  would  remain  stagnant  or 
decline  further.  With  the  tremendous 
rise  in  consumption  of  fi^sh  onions,  and 
the  success  of  other  sweet  onion 
producing  areas,  it  is  clear  that,  this 
industry  has  the  potential  to  improve. 
These  proposals  would  enhance  that 
opportunity. 

The  industry  has  attempted  to 
regulate  quality  voluntarily.  Prior  to 
implementation  of  the  marketing  order, 
the  Walla  Walla  Sweet  Onion 
Commission,  a  voluntary  organization 
composed  of  producers  and  handlers, 
implemented  quality  requirements  for 
its  members.  These  requirements 
restricted  the  sale  of  U.S.  No.  2  grade 
onions  and  culls  from  fresh  market  use, 
and  included  random  inspections. 
Common  defects  that  caused  the  onions 
to  fail  to  meet  these  conditions  were 
seed  stems,  immaturity,  and  decay. 
Because  of  the  voluntary  nature  of  these 
imposed  requirements,  this  project  was 
imsuccessful. 

Although  the  marketing  order 
currently  addresses  problems  the    • 
industry  is  facing  with  the 
establishment  of  a  production  area  and 
the  authority  to  conduct  promotions  and 
research  projects,  it  is  lacking  in  that  the 
current  authorities  cannot  directly 


address  the  quality  problems  that  are 
detrimental  to  the  industry.  The  record 
evidence  revealed  that  the 
establishment  of  quaUty  control  and  size 
requirements  would  specifically  address 
the  marketing  problems  being 
experienced  by  the  industry.  The 
evidence  showed  conclusively  that  the 
industry  is  facing  further  decline  if 
nothing  is  done  to  improve  the  quality 
of  the  onions  marketed.  Adding  these 
authorities  to  the  order  would  enhance 
the  program's  effectiveness  and  provide 
the  committee  with  the  tools  needed  to 
administer  a  productive,  more  useful 
program. 

The  committee  is  composed  of  10 
voting  members.  Seven  concurring 
votes,  or  a  super  majority,  would  be 
needed  to  pass  a  recommendation 
relative  to  quahty  and  size 
requirements.  Other  committee  actions 
require  a  simple  majority  or  six  votes. 
With  the  requirement  of  preparing  an 
annual  marketing  policy,  the  committee 
would  review  market  conditions  each 
year.  The  committee  could  recommend 
that  no  regulations  be  imposed  on 
handlers. 

It  is  determined  that  the  costs  related 
to  implement  these  proposals  would  be 
offset  by  improved  grower  returns, 
increased  production,  re-established 
markets,  new  markets,  and  more 
effective  promotional  efforts.  Handlers 
are  willing  to  impose  these 
requirements  on  themselves  to  save 
their  industry.  The  record  evidence 
provided  a  compelling  justification  of 
these  proposals. 

Therefore,  the  proposals  relating  to 
authorizing  quality  control  and  size 
requirements  by  adding  new  §  956.15 
(Grade  and  Size),  §  956.16  (Pack). 
§  956.60  (Marketing  PoHcy),  956.70 
.  (Inspection  and  Certification)  and 
amending  §§  956.62  (Container 
Markings)  and  956.64  (Minimum 
Quantities)  are  recommended. 

As  stated  above,  implementation  of 
the  above  proposals  would  entail  adding 
and  modifying  several  sections  of  the 
Walla  Walla  Sweet  Onion  marketing 
order.  These  sections  are  interrelated 
and  should  be  considered  together.  For 
instance,  there  would  be  no  need  to 
have  a  minimum  quantity  exemption  if 
there  were  no  mandatory  inspection 
requirements.  If  it  is  determined  that 
these  proposals  would  not  address 
problems  facing  the  industry,  none  of 
the  above  proposals  would  be 
implemented. 

A  new  §  956.14,  a  definition  for 
"grading",  would  not  be  added  to  the 
order.  In  the  proposal,  grading  is 
defined  as  synonymous  with  "preparing 
for  market"  and  means  the  sorting  or 
separation  of  Walla  Walla  Sweet  Onions 


into  grades,  sizes,  and  packs  for  market 
purposes. 

Currently,  the  term  "grading"  does 
not  appear  in  the  marketing  order.  It  is 
also  not  used  in  the  proposed 
amendatory  text.  Testimony  indicated 
that  the  possibility  exists  for  this  term 
to  be  used  in  future  regulations. 

If  these  proposals  are  adopted  and 
regulations  implemented,  handlers 
would  be  required  to  implement  grading 
schemes  in  their  operations.  Informal 
rulemaking  actions  would  be  necessary 
to  implement  any  minimum  quaUty  and 
size  requirements.  If  this  term  is 
necessary  in  the  future,  it  can  easily  be 
included  in  the  regulations  without 
having  this  term  defined  in  the  order. 
Therefore,  this  section  is  not  proposed 
herein. 

A  new  §  956.15,  a  definition  for 
"grade  and  size",  should  be  added  to 
the  order.  In  the  proposal,  "grade" 
means  any  of  the  officially  established 
grades  of  onions  and  "size"  means  any 
of  the  officially  established  sizes  of 
onions,  each  set  forth  in  the  U.S. 
Standards  for  grades  of  onions  or  the 
States  of  Washington  and  Oregon 
standards.  This  section  would  authorize 
modifications  or  variations  to  these 
standards  if  recommended  by  the 
committee  and  approved  by  the 
Secretary. 

It  was  determined  that  the  above 
Federal  and  State  standards  would  be  a 
commonly  accepted  basis  for  the 
committee  to  use  in  recommending 
regulations  on  quality  and  size.  The 
committee's  intent  is  to  have  this 
language  flexible  so  that  any  subsequent 
amendments  to  these  grade  standards 
would  be  applicable  to  the  order. 

Testimony  indicated  that  it  is 
common  practice  in  the  industry  to  refer 
to  onions  by  grades  and/or  sizes  and 
these  definitions  would  provide  a  basis 
for  making  recommendations  for 
regulations.  The  proposal  includes  the 
authority  to  make  variations  from  the 
U.S.  and  State  standards.  This  would 
allow  the  committee  flexibility  in 
determining  an  appropriate  quafity  or 
size  to  recommend  which  may  deviate 
from  what  the  standards  specify,  but 
better  serve  the  needs  of  the  industry. 
The  definitions  for  grade  and  size  are 
recommended. 

A  new  §  956.16,  Pack,  should  be 
added  to  the  order.  "Pack"  would  be 
defined  as  a  quantity  of  Walla  Walla 
sweet  onions  specified  by  grade,  size, 
weight,  or  count  or  by  type  or  condition 
of  container  reconunended  by  the 
committee  and  approved  by  the 
Secretary.  Normally,  onions  are  sorted 
by  grade  or  size.  The  intent  of  having  a 
definition  for  pack  is  to  reduce  the 
incidences  of  co-mingling  grades  and 
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sizes  that  could  dissuade  customers 
from  purchasing  the  products.  This 
would  provide  the  authority  to  restrict 
different  grades  and  sizes  to  certain 
containers  in  order  to  obtain  higher 
prices  and  increase  sales.  An  example 
provided  by  a  witness  for  the  committee 
at  the  hearing  related  to  the  possibility 
of  establishing  a  premiiun  pack  which 
would  require  a  higher  quality  onion  to 
be  shipped  in  a  container  marked 
"premium."  The  definition  for  pack  is 
recommended. 

A  new  §  956.60,  Marketing  Policy, 
should  be  added  to  the  order. 
Specifically,  this  provision  would 
require  that  the  committee  annually 
consider  and  prepare  a  poHcy  for 
marketing  onions  grown  in  the 
production  area  prior  to  the  beginning 
of  the  season.  The  committee's 
marketing  policy  would  rely  on  the 
conditions  that  exist  at  the  time  the 
policy  is  adopted  and  projections  for  the 
upcoming  season.  It  is  therefore, 
essential  that  the  committee  have  as 
much  information  as  possible 
concerning  marketing  conditions, 
including  information  that  affects 
supply  and  demand. 

Primary  information  that  would  assist 
the  committee  in  determining  its 
marketing  policy  are  supplies  of  Walla 
Walla  sweet  onions,  expected  harvest, 
expected  yield,  quality,  quality  and 
supplies  of  competing  onions,  and 
consimier  preferences.  The  marketing 
policy  would  provide  a  means  of 
determining  the  recommendation  of 
regulations  relating  to  quality  and  size 
for  that  year  in  order  to  prevent  onions 
of  inferior  quality  or  small  size  from 
being  marketed.  The  marketing  policy 
would  also  assist  the  committee  in 
recommending  quality  and  size 
regulations  that  would  bring  producers 
the  greatest  possible  return  consistent 
with  the  supply  and  demand 
conditions,  while  protecting  the  interest 
of  consumers  by  making  available  for 
purchase  better  quality  and  preferred 
sizes  of  onions.  The  marketing  policy 
would  focus  on  the  optimization  of 
returns  to  growers  given  the  conditions 
in  the  industry  that  year. 

The  committee  would  consider 
several  factors  in  determining  its 
marketing  policy.  These  factors  include 
market  prices  for  sweet  onions,  supplies 
of  sweet  onions  (including  competitors), 
the  trend  and  level  of  consumer  income, 
establishment  and  maintenance  of 
orderly  marketing  conditions,  orderly 
marketing  on  behalf  of  the  pubhc,  and 
other  relevant  factors.  A  witness  for  the 
committee  indicated  that  all  of  this 
information  is  available  through 
industry  sources,  the  Department,  and 
University  Extension  Services.  TheSe 


available  resources  along  with  the 
expertise  of  the  committee  members 
would  guide  the  committee  in  making 
informed  effective  marketing  policies 
that  would  benefit  growers  and 
consimiers. 

The  committee  would  submit  a  report 
to  the  Secretary  setting  forth  the 
marketing  policy  and  notify  producers 
and  handlers  of  the  report.  Testimony 
indicated  that  the  report  would  need  to 
be  prepared  well  ahead  of  the  shipping 
season,  perhaps  in  January  or  February. 
A  specific  due-date  for  the  marketing 
policy  could  be  established  through 
informal  rulemaking,  but  the  committee 
is  aware  that  the  policy  must  be 
prepared  well  enough  in  advance  of  the 
season  in  order  to  be  effective  and  in 
order  to  effectuate  timely  regulations. 
The  marketing  policy  could  also  be 
amended  depending  on  changed  supply 
and  demand  situations.  Any 
amendments  would  be  reported  to  the 
Secretary  and  to  producers  and 
handlers. 

Requiring  the  preparation  of  an 
annual  marketing  policy  statement  is  a 
good  business  practice  to  implement 
when  establishing  the  authority  for 
quality  control  provisions.  It  would  set 
forth  a  process  for  the  committee  to 
follow  and  consider  and  provide 
adequate  timeframes  to  be  effective. 
Therefore,  this  section  is  recommended. 

Section  956.62,  Issuance  of 
Regulations,  should  be  amended  and  re- 
titled.  This  section  is  currently  entitled 
"Container  markings"  and  sets  forth  the 
authority  to  recommend  regulations  for 
fixing  the  marking  of  containers  that 
may  be  used  in  the  packaging  or 
handling  of  Walla  Walla  sweet  onions. 

The  section  would  still  include  the 
regulations  regarding  container 
markings  but  this  proposal  expands  the 
section  by  adding  the  authority  for 
recommending  regulations  to  the 
Secretary  on  quality  and  size.  The 
proposed  amendment  of  this  section 
would  include  the  limitation  of 
shipments  of  Walla  Walla  sweet  onions 
by:  regulating  grades,  sizes,  qualities  or 
maturities  of  Walla  Walla  sweet  onions 
in  any  or  all  portions  of  the  production 
area  during  any  period;  regulating 
grades,  sizes,  qualities  or  maturities  for 
different  varieties  or  packs  for  any 
period;  and  establishing  minimum 
standards  of  quality  and  maturity.  This 
section  also  provides  that  the  Secretary" 
may  amend,  terminate,  or  suspend  any 
or  all  portions  of  any  regulation  issued 
imder  this  section. 

Portions  of  the  production  area  or 
certain  varieties  could  be  regulated,  and 
record  testimony  revealed  that  this  was 
recommended  to  cover  possible 
problems  should  a  certain  growing  area 


or  vjuiety  experience  a  specific  problem 
during  the  year,  possibly  due  to  adverse 
weather  conditions  in  one  growing  area. 
The  overall  intent  of  this  proposal  is  to 
establish  the  abiUty  to  make 
recommendations  for  the  entire  industry 
and  production  area.  Testimony 
revealed  that  the  proposal  was  meant  to 
be  flexible  and  cover  a  variety  of 
situations  that  could  occur  so  that  the 
amendment,  if  implemented,  could  be 
more  effective. 

The  proposed  amendment  is  adequate 
to  cover  the  needs  of  the  industry  and 
has  sufficient  flexibility  to  cover  any 
unusual  circumstances  that  may  arise. 
Therefore,  this  section  is  recommended. 
Section  956.64,  Minimimfi  Quantities, 
should  be  amended.  This  section 
currently  provides  for  establishing 
minimum  quantities  for  which  Walla 
Walla  sweet  onions  would  be  exempt 
fitjm  assessments,  container  markings, 
and  special  purpose  shipment 
requirements.  The  proposal  amends  the 
section  by  adding  a  minimum  quantity 
exemption  for  inspection  reauirements. 

Under  this  proposal,  each  nandler 
could  ship  a  maximum  of  2000  pounds 
of  sweet  onions  per  shipment  without 
regard  to  inspection  requirements. 
However,  the  exempt  onions  would  still 
be  required  to  meet  the  quality  and  size 
requirements  in  effect  at  the  time  of 
shipment.  This  requirement  could  be 
modified  through  informal  rulemaking. 

The  reason  for  the  exemption  is  to 
provide  a  benefit  for  smaller  handlers. 
Onions  would  still  be  required  to  meet 
established  quality  and  size  standards.  It 
is  estimated  that  only  5  percent  of  the 
crop  would  not  be  inspected.  If 
circumstances  warrant  modification  of 
the  exemption  amount  in  the  future,  it 
could  be  accomplished  through 
informal  rulemaking.  The  amount  of  the 
exemption  could  be  raised  or  lowered 
depending  on  the  effectiveness  of  the 
quality  and  size  program  and  the  impact 
on  handlers,  especially  small  handlers. 
Testimony  revealed  that  reference 
should  be  made  to  §  956.70,  "Inspection 
and  certification"  in  the  last  sentence  in 
the  section.  This  reference  has  beeii 
added  to  the  amendatory  language. 
Therefore,  this  section  is  recommended 
as  modified. 

The  committee  proposes  adding  a 
new  §  956.70,  Inspection  and 
Certification.  This  section  sets  forth  the 
inspection  requirements  if  these 
proposals  are  implemented.  The  section 
states  that  during  periods  of  regulation, 
no  onions,  imless  exempted,  could  be 
handled  unless  a  representative  of  the 
Federal-State  Inspection  Service  or 
another  inspection  service  designated 
by  the  Secretary  inspects  the  onions. 
This  section  allows  for  modification  of 


Federal  Register / Vol.  63,  No.  184 /Wednesday,  September  23,  1998 / Proposed  Rules 


50809 


these  requirements  through  informal 
rulemaking. 

If  onions  are  regraded,  resorted,  or 
repacked,  the  prior  inspection  would  be 
invalid.  If  the  onions  are  regraded, 
resorted  or  repacked,  they  must  be  re- 
inspected  to  ensure  that  the  quality  or 
size  established  is  met  prior  to  shipment 
of  re-inspected  onions.  These 
requirements  could  also  be  modified 
through  informal  rulemaking. 

The  committee  could  recommend  that 
appropriate  seals,  stamps,  or  tags 
identify  the  inspected  onions,  or  that 
other  identification  be  affixed  to  the 
containers  or  master  containers. 

The  committee  could  recommend  the 
length  of  time  for  which  an  inspection 
is  valid  and  inspection  certificates 
would  be  made  available  to  the 
committee.  Finally,  the  section  would 
authorize  the  committee  to  enter  into  an 
agreement  with  the  inspection  service 
with  respect  to  costs  of  inspection  and 
the  committee  would  collect  pro-rata 
shares  of  such  costs  from  handlers. 

The  portion  relating  to  contracting 
with  the  inspection  service  would  cover 
a  sitiiation  v^ere  the  committee  would 
try  to  lessen  the  financial  burden  on 
handlers,  especially  by  paying  for  all 
inspections  and  assessing  a  pro-rata 
share  back  to  the  handlers.  A  witness 
representing  the  inspection  service 
testified  that  this  was  possible  but 
variables  would  have  to  be  incorporated 
into  any  contractual  arrangement  to 
cover  all  costs  incurred  by  the 
inspection  service.  It  is  reasonable  to 
allow  this  provision  in  the  order  should 
a  contractual  arrangement  be  necessaryt 
to  provide  additional  flexibility.  Section 
956.70(f)  of  this  section  has  been 
modified  to  clarify  that  the  inspection 
service  is  as  set  forth  in  paragragh  (a)  of 
that  section. 

Regarding  the  identification 
procediu'es,  the  committee  could 
recommend  that  all  onions  have 
positive  lot  identification  or  PIQ 
(Partners  in  Quality)  certification.  These 
procedures  are  identification  processes 
developed  by  the  Department's 
inspection  service  to  aid  in  maintaining 
identity  and  integrity  of  products  after 
inspection.  The  proposed  amendment 
was  written  as  such  to  allow  for 
flexibility  in  determining  the  most 
effective  and  beneficial  procedure  to 
use.  For  example,  if  a  new  identification 
process  is  developed  by  the  Department, 
the  proposed  amendment  would  allow 
the  committee  to  consider  and 
recommend  this  new  process. 

Regarding  establishing  a  time  of 
validity  for  inspection  certificates, 
testimony  revealed  that  Walla  Walla 
sweet  onions  are  not  stored  and  have  a 
short  shelf  life.  Three  to  five  days  is  the 


maximimi  that  onions  should  be  stored. 
Therefore,  it  is  anticipated  that  the 
committee  could  recommend  a 
certificate  vaUdity  of  three  to  five  days. 

These  inspection  procedures  are 
normal  and  customary  procedures  set 
forth  in  marketing  orders  when 
mandatory  inspection  requirements  are 
authorized.  They  provide  sufficient 
flexibility  without  losing  effectiveness. 
Therefore,  this  section  is  recommended. 

Material  Issue  Number  2 

The  committee  proposes  to  change  its 
name  from  the  Walla  Walla  Sweet 
Onion  Committee  to  the  Walla  Walla 
Sweet  Onion  Marketing  Committee. 
This  proposal  would  entail  an 
amendment  to  paragraph  (a)  of  §  956.20, 
Establishment  and  membership,  which 
sets  forth  the  name  of  the  committee. 
The  reason  for  the  proposed  change  is 
to  better  reflect  the  goals  and 
accompUshments  of  the  committee. 

The  committee  believes  adding  the 
word  "marketing"  to  their  name  would 
better  reflect  the  goals  of  the  committee 
and  better  portray  the  image  sought.  The 
committee  is  charged  with  improving 
the  marketing  practices  of  Walla  Walla 
sweet  onions  by  using  the  authorities  in 
the  marketing  order  and  therefore,  this 
proposal  should  be  authorized. 

Tlie  Agricultural  Marketing  Service 
proposed  to  make  such  changes  as  may 
be  necessary  to  the  order  to  conform 
with  any  amendment  that  may  result 
horn  the  hearing.  No  necessary 
conforming  changes  have  been 
identified  by  the  Department. 

Small  Business  Considerations 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  FlexibiUty  Act  (RFA), 
the  AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  nt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  aimual  receipts  of  less 
than  $500,000.  Small  agricultural 
service  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
$5,000,000. 

Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  amendments  on 
small  businesses.  The  record  indicates 
that  growers  and  handlers  would  not  be 
imduly  burdened  by  any  additional 


regulatory  requirements,  including 
those  pertaining  to  reporting  and 
recordkeeping,  that  might  result  from 
this  proceeding. 

During  the  1996-97  crop  year, 
approximately  33  handlers  were 
regulated  under  Marketing  Order  No. 
956.  In  addition,  there  were  about  64 
producers  of  Walla  Walla  sweet  onions 
in  the  production  area.  Marketing  orders 
and  amendments  thereto  are  unique  in 
that  they  are  normally  brought  about 
through  group  action  of  essentially 
small  entities  for  their  own  benefit 
Thus,  both  the  RFA  and  the  Act  are 
compatible  with  respect  to  small 
entities. 

Twenty-four  of  the  33  handlers  are 
also  producers  who  handle  their  own 
onions.  There  are  seven  commercial 
packinghouses  that  pack  approximately 
90  p>ercent  of  all  Walla  Walla  sweet 
onions.  In  the  1996-97  season,  the 
average  f.o.b.  price  for  Walla  Walla 
sweet  onions  was  $8.70  per  50- pound 
sack.  Total  production  for  the  1996-97 
season  was  666,000  50-pound 
containers.  A  handler  who  packed  over 
550,000  50-poimd  units  would  exceed 
the  SBA  definition  of  a  small  handler. 
According  to  record  evidence,  there  are 
two  dominant  handlers  in  the  industry 
and  at  least  one  of  these  handlers  could 
be  considered  a  large  handler  under  this 
definition.  The  record  revealed  that  all 
WaUa  Walla  sweet  onion  growers  would 
be  considered  small  producers. 
Therefore,  it  can  be  concluded  that  the 
majority  of  growers  and  handlers  would 
be  considered  small  businesses. 

The  marketing  order,  promulgated  in 
1995,  ciurently  defines  the  production 
area  where  onions  must  be  grown  to  be 
designated  as  Walla  Walla  sweet  onions. 
It  also  provides  the  authority  to  fund 
research  and  promotion  activities 
through  assessments  on  handlers,  as 
well  as  establish  container  regulations. 
Although  the  marketing  order  as 
currently  written  addresses  some  of  the 
marketing  problems  facing  the  industry, 
the  Walla  Walla  sweet  onion  industry 
continues  to  experience  marketing 
problems. 

Economic  data  presented  on  the 
record  indicates  that  the  acres  planted 
have  decreased  from  1,800  in  1988  to 
900  acres  planted  in  1997.  This  is  a  50% 
decrease  since  1988.  Similarly,  acres 
harvested  have  decreased  fit>m  1,600  in 
1988  to  900  in  1997. 

In  addition,  the  data  shows 
production  has  decreased  dramatically 
bom.  1,280,000  50-pound  containers  in 
1988  to  666,000  50-pound  containers  in 
1997.  This  is  a  48%  decrease  in 
production  in  the  last  10  years. 

Total  crop  values  have  declined  bom 
$9,345,000  in  1989  to  $5,794,000  in 
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1997.  This  is  a  38%  decrease  in  total 
crop  values  in  9  years. 

U.S.  per  capita  consumption  of  fresh 
.  onions  has  increased  from  10.7  pounds 
per  year  in  1981  to  17.5  pounds  per  year 
in  1997.  This  is  a  64%  increase  in  per 
capita  use  of  fresh  onions,  while  the 
production  of  Walla  Walla  sweet  onions 
has  decreased.  This  increased 
consumption  shows  that  this  industry 
has  the  potential  to  improve. 

In  addition,  economic  data  shows  that 
competition  from  other  sweet  onion 
producing  areas  has  increased 
dramatically.  Producers  of  Walla  Walla 
sweet  onions  have  lost  market  share  to 
other  sweet  onions  such  as  Georgia 
Vidalia  onions,  California  Imperial 
onions,  Hawaii  Maui  Sweets,  New  Mex. 
Sweets  &t)m  New  Mexico,  and  Texas 
hybrid  lOlSY's. 

The  acres  harvested  and  production  of 
Vidalia  onions  have  increased  by  236% 
and  447%,  respectively,  since  1989.  The 
Vidalia  sweet  onion  industry's  normal 
harvesting  and  shipping  season  begins 
in  the  middle  of  April  and  ends  in  late 
July.  The  Vidalia  onion  industry  has 
been  successful  in  extending  its 
shipping  season  into  September  and 
October  by  establishing  controlled 
atmosphere  storage  capabilities.  This 
may  be  having  a  price  dampening  effect 
on  Walla  Walla  sweet  onions  because  of 
the  overlap  of  shipping  seasons  and 
direct  competition  caused  by  the 
extended  season  of  Vidalia  onions. 

Of  the  six  sweet  onion-producing 
areas  in  the  U.S.,  Walla  Walla  sweet 
onion  prices  are  lower  than  Maui, 
Vidalia  and  Texas  onions.  In  addition, 
the  economic  report  presented  on  the 
record  shows  that  Vidalia  onions  always 
receive  higher  prices  than  Walla  Walla 
sweet  onions  with  an  average  price 
differential  of  $5  per  SO-pound 
container. 

The  Walla  Walla  sweet  onion  season 
begins  in  middle  or  late  June  and 
continues  until  the  end  of  July.  The 
shipping  season  lasts  for  approximately 
six  weeks.  Prices  for  Walla  Walla  sweet 
onions  at  the  beginning  of  the  season 
start  relatively  high.  As  the  season 
progresses,  prices  generally  fall.  This 
seasonal  price  behavior  has  resulted  in 
producers  harvesting  onions  before  they 
are  fully  matured.  This  has  led  to  poor 
quality  onions  being  sold  on  the  market 
that  make  an  unfavorable  impression  on 
consiuners,  supermarkets,  and  other 
outlets  that  handle  Walla  Walla  sweet 
onions.  In  addition,  this  situation 
appears  to  have  shortened  the  marketing 
season. 

The  quality  at  the  beginning  of  the 
season  has  a  tendency  to  set  the  market 
tone  for  the  remainder  of  the  season.  If 
quality  is  high  at  the  beginning  of  the 


season,  this  makes  a  favorable 
impression  on  buyers  as  well  as 
consiuners.  With  high  quality  onions  at 
the  start  of  the  season,  consumers  are 
hkely  to  become  repeat  customers. 
However,  if  quality  is  low  at  the 
beginning  of  the  season,  receivers  as 
well  as  consumers  are  disappointed. 
Initial  low  quaUty  will  result  in 
consumers  shopping  for  alternative 
sweet  onions  and  they  will  not  be  repeat 
purchasers. 

Minimiun  quality  and  size 
requirements  are  established  under 
marketing  orders  to  ensure  that 
substandard  produce  does  not  find  its 
way  to  the  market  and  destroy  consimier 
confidence  and  harm  producers' 
returns.  The  objective  of  implementing 
quality  control  and  size  provisions 
under  marketing  orders  is  to  make  the 
markets  work  more  efficiently,  improve 
quality,  and  to  market  preferred  sizes. 
The  use  of  quality  and  size  standards 
through  a  grading  scheme  benefits 
consumers  by  assuring  the  buyers  that 
they  are  getting  high  quality  produce  of 
desirable  size.  This  helps  build 
consumer  demand  in  the  long  run. 
Minimum  quality  and  size  standards  are 
deemed  desirable  because  they  prevent 
the  shipment  of  poor  quality  produce, 
which  ends  up  harming  producers' 
ability  to  sell  their  product  and 
consumers'  willingness  to  buy. 

The  reputation  of  Walla  Walla  sweet 
onions  has  deteriorated  over  the  recent 
years  due  to  the  poor  quality  of  some  of 
the  onions  marketed.  Record  evidence 
indicated  that  a  surveillance  project 
conducted  during  the  1997  harvest- 
season  by  the  Washington  State 
Department  of  Agriculture  on  behalf  of 
the  committee  noted  that  a  significant 
amount  of  onions  sold  within  the 
immediate  Walla  Walla  area  did  not 
meet  minimum  U.S.  standards.  Walla 
Walla  sweet  onions  usually  meet  at  least 
U.S.  No.  2  grade,  but  only  a  small 
volume  meets  U.S.  No.  1  grade. 

Establishing  quality  ana  size 
provisions  under  the  Walla  Walla  sweet 
onion  marketing  order  would  provide 
an  incentive  for  producers  to  allow  their 
onions  to  fully  matiue,  resulting  in  a 
higher  quality  of  onion  marketed. 
Establishing  quality  and  size 
requirements  would  ensiu^  consistent 
quality  and  acceptable  sizes  of  onions 
throughout  the  season.  This  tends  to 
benefit  consumers  through  a  higher 
quality  of  onion  and  benefits  producers 
with  a  higher  demand  for  their  product. 
In  the  long  run,  high  quahty,  seasonal 
produce  builds  name  recognition  and 
helps  enhance  demand. 

"The  Walla  Walla  sweet  onion  industry 
has  attempted  to  volimtarily  implement 
quality  control.  Prior  to  implementation 


of  the  marketing  order,  the  Walla  Walla 
Sweet  Onion  Commission,  a  voluntary 
organization  composed  of  producers 
and  handlers,  implemented  quality 
rules  for  its  members.  These  rules 
restricted  the  sale  of  U.S.  No.  2  grade 
onions  and  culls  from  fresh  market  use, 
and  included  random  inspections. 
Common  defects  that  caused  the  onions 
to  fail  to  meet  these  requirements  were 
seed  stems,  immaturity,  and  decay. 
Because  of  the  voluntary  nature  of  these 
imposed  regulations,  this  project  was 
imsuccessful. 

Currently,  the  marketing  order  allows 
only  onions  grown  in  the  designated 
production  area  to  be  marketed  as  Walla 
Walla  sweet  onions.  Research  activities 
as  well  as  promotional  activities  are  also 
authorized  under  the  current  order. 
Broadening  the  scope  of  the  order  by 
authorizing  minimiun  quality  and  size 
requirements  would  add  another 
marketing  tool  to  help  the  industry 
solve  marketing  problems,  especidly 
those  related  to  quality.  Minimiun 
quality  and  size  requirements  would 
dlow  the  industry  to  improve  their 
name  recognition  with  a  quality 
product.  Amending  the  order  by 
authorizing  the  establishment  of 
minimum  quality  and  size  requirements 
would  help  to  expand  markets  and 
deliver  a  more  consistent  quality 
product  of  desirable  size  to  the 
consumer. 

Without  any  quality  and  size 
provisions  in  place,  industry  medibers 
can  place  substandard  product  on  the 
market  that  is  severely  impacting  the 
credibility  and  marketability  of  all 
Walla  Walla  sweet  onions.  Because  of 
these  current  practices,  the  industry  is 
experiencing  problems  establishing  and 
maintaining  markets  in  areas  that  have 
traditionally  been  strong.  The  industry 
has  lost  markets  due  to  poor  quaUty, 
short  shelf  Ufe  and  increased 
competition  from  other  sweet  onion 
producing  areas. 

Minimimi  quality  and  size 
requirements  would  help  alleviate  some 
of  these  problems  and  work  to  improve 
producer  returns  by  strengthening 
consumer  and  retail  demand. 
Mandatory  inspection  requirements 
would  make  all  producers  and  handlers 
responsible  for  the  quality  of  the 
industry's  output.  Poor  quality  would 
not  be  mixed  with  better  quality.  The 
record  revealed  that  most  handlers  are 
already  sorting  by  size.  The 
Department's  Market  News  Service 
reports  prices  for  jumbo  and  medium 
onions,  which  further  indicates  that 
handlers  are  sorting  by  size.  Most 
handlers  also  pack  to  a  certain  quality 
standards,  usually  based  on  U.S.  grade 
standards.  Therefore,  handlers  would 
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not  be  required  to  drastically  modify 
their  packing  operations  or  purchase 
new  equipment.  The  committee 
considered  grower  and  handler  costs 
very  seriously  and  even  discussed  the 
cost  burden  between  larger  and  smaller 
handlers.  The  minimum  quantity 
exemption  should  address  such 
concerns. 

Growers  may  be  fiaced  with  a  potential 
cost  item  related  to  improved 
equipment  that  could  be  needed  in 
order  to  meet  minimum  quality  or  size 
standards.  A  handler  testified  that 
growers  could  update  their  mechanical 
seeders  so  that  the  seeds  could  be 
planted  equidistant  from  each  other, 
which  would  result  in  onions  vtrith 
better  shape,  more  uniformity  and  larger 
size.  There  are  increasingly  more 
growers  that  are  purchasing  this 
equipment  or  contracting  with  other 
growers  that  have  the  seeders.  Seed 
coating  or  pelleting  is  another 
alternative  for  better  seed  placement, 
which  is  less  expensive  than  the 
purchase  of  a  highly  advanced  seeder. 
The  seed  coating  adds  a  clay-like 
material  to  the  exterior  of  the  seed,  so 
that  the  seeders  do  not  cause  two  or 
three  seeds  to  drop  at  the  same  time.  It 
appears  that  costs  associated  with 
growers  modifying  their  cultural 
practices  to  abide  by  minimum  quaUty 
and  size  standards  would  be  minimal 
and  offset  by  improved  producer 
returns. 

A  witness  for  the  committee  testified 
that  the  benefits  of  including  the 
authority  for  minimum  quality  and  size 
standards  would  far  outweigh  any 
negative  impact  to  producers  and 
handlers  and  the  industry  could  start 
rebuilding  markets  and  creating  new 
ones. 

The  Federal-State  Inspection  Service 
Office  that  is  responsible  for  inspecting 
Walla  Walla  sweet  onions  is  currently 
located  in  Pasco,  Washington,  less  than 
50  miles  from  Walla  Walla.  According 
to  record  testimony,  inspectors  would 
be  staffed  in  Walla  Walla  during  the 
season  if  mandatory  inspection  was 
implemented. 

Inspection  costs  in  the  State  of 
Washington  ere  computed  on  an  hourly 
basis  or  a  per  xmit  basis,  whichever  is 
greater.  If  the  hoiuly  rate  is  used,  the 
rate  a|^lies  to  the  total  number  of  the 
inspector's  hours,  including  travel  time. 
Depending  upon  the  workload, 
inspectors  could  be  based  in  Walla 
Walla  during  the  season,  which  would 
lessen  travel  costs.  Record  testimony 
indicated  that  the  hourly  inspection  rate 
is  $26,  with  a  two-hour  minimun,  or 
$52,  for  inspection  or  $208  for  an  eight- 
hour  day.  However,  the  State  of 
Washington  Agriciilture  Code 
regulations  appearing  at  Chapter  16- 


400-210  WAC  provide  that  the  hourly 
inspection  rate  is  $23,  with  no 
minimiun  time  required.  In  accordance 
with  the  Rules  of  Practice  and 
Procediue  governing  the  formulation  of 
marketing  agreements  and  orders  (7  CFR 
part  900),  official  notice  has  been  taken 
of  the  fees  set  forth  in  the  State  of 
Washington  regulations  at  Chapter  16- 
400-210  WAC.  The  fee  schedule  will  be 
used  in  our  analysis.  On  a  per  imit 
basis,  the  inspection  fee  is  $.04  per  50- 
pound  unit. 

As  stated  above,  inspection  costs  are 
computed  on  an  hourly  basis  or  a  per 
unit  basis,  whichever  is  greater.  For 
example,  if  an  inspection  was  requested 
on  100  50-pound  containers  and  the 
inspection  lasted  one  hour,  the  per  imit 
cost  for  inspecting  the  lot  would  be  $4, 
and  the  per  hour  cost  would  be  $23. 
Under  this  scenario,  the  handler  would 
be  charged  $23  for  the  inspection,  the 
greater  amount.  This  would  average  $.23 
per  unit. 

Under  the  current  fiee  schedule,  it 
would  be  necessary  for  the  inspection 
office  to  inspect  over  4,600  50-pound 
imits  of  onions  per  day  in  order  to 
maintain  the  fee  at  $.04  per  50-poimd 
unit.  If  handlers  do  not  handle  over 
4,600  50-pound  units  per  day,  their 
inspection  costs  would  be  computed  at 
the  hourly  rate.  Even  for  handlers  who 
normally  handle  that  volume,  there 
would  be  times  during  the  season, 
particularly  in  the  beginning  and  end  of 
the  season,  where  the  volume  of  onions 
inspected  would  not  be  at  a  level  where 
the  $.04  per  50-poimd  unit  could  be 
used.  The  fees  would  convert  to  the 
hourly  rate. 

Record  testimony  indicated  that  the 
committee  is  concerned  with  increased 
costs  associated  with  these  proposals, 
particularly,  the  costs  of  inspection.  The 
committee  discussed  options  to  address 
these  concerns  and  developed  two 
remedies  intended  to  alleviate  the  cost 
bvudens  on  small  handlers.  First,  the 
committee  recommended  adding 
authority  in  the  order  for  the  conunittee 
to  contract  with  the  Federal-State 
Inspection  Service  and  pay  for  all 
inspections  of  Walla  Walla  sweet 
onions.  Second,  the  committee 
recommended  an  exemption  from 
inspection  for  handlers  of  small  lots  of 
onions. 

Under  the  scenario  of  contracting 
with  the  inspection  service,  each 
handler  would  pay  a  separate 
assessment  for  inspection  costs  at  a  per 
unit  price.  All  handlers  would  pay  the 
same  price  per  bag  for  inspection, 
whether  exempt  or  not.  Under  such  a 
contract,  the  larger  volimie  handlers 
would  pay  more  of  the  inspection  costs 
because  they  handle  so  many  more  units 
of  onions.  In  this  manner,  the  burden  of 


inspection  costs  for  smaller  volume 
handlers  could  be  minimized.  This  was 
discussed  with  representatives  of  the 
inspection  service. 

A  Washington  State  inspector 
confirmed  that  travel  costs  would  be 
lessened  if  an  inspector  was  based  in 
Walla  Walla.  However,  the  inspector 
indicated  that  $.04  per  50-pound  unit 
would  be  the  minimum  cost  for  the 
inspection.  Costs  could  increase 
depending  on  the  workload.  U  the 
workload  was  light,  such  as  late  in  the 
season  when  the  quantities  of  onions  are 
diminishing,  it  could  be  more  costly  for 
an  inspector  to  conduct  insp>ections  on 
smaller  lots.  It  could  be  necessary  to 
convert  the  cost  to  an  hourly  cost, 
which  would  exceed  $.04  per  50-poimd 
unit 

There  have  been  discussions 
regarding  contractual  relationships  with 
the  inspection  service  but  factors  such 
as  inspection  of  small  quantities  would 
need  to  be  addressed  in  the  contract. 
The  inspector  testified  that  the 
inspection  office  must  cover  the  cost  of 
inspectors  and  if  there  was  not  a  full 
days  work  in  Walla  Walla,  the  inspector 
would  need  to  travel  elsewhere.  These 
situations  would  need  to  be  factored 
into  any  contractual  agreements.  A 
witness  for  the  proposals  testified  that 
because  of  the  variables  associated  with 
inspecting  Walla  Walla  sweet  onions,  it 
is  estimated  the  cost  of  inspection 
would  range  between  $.04  and  $.06  per 
50-pound  unit  if  the  per  unit  price  were 
used  in  a  contractual  agreement.  The 
committee  could  consider  only 
contracting  with  the  inspection  service 
diuing  the  busiest  parts  of  the  season  in 
order  to  keep  the  inspection  cost  lower. 
The  committee  could  also  consider  only 
regulating  for  part  of  the  season. 

Another  option  the  committee 
developed  to  address  the  issues  of  costs 
on  small  handlers  would  provide  an 
exemption  for  handlers  who  handle  up 
to,  but  not  more  than  2,000  pounds  of 
Walla  Walla  sweet  onions  per  shipment. 
These  handlers  would  be  exempt  from 
inspection  requirements,  but  these 
exempt  onions  would  still  be  required 
to  meet  the  quality  and  size 
requirements  in  effect  at  the  time  of 
shipment.  Handlers  could  make  more 
than  one  exempt  shipment  per  day  as 
long  as  each  shipment  was  at  or  below 
the  2,000-pound  exemption.  These 
exempt  onions  would  not-be  exempt 
from  assessments.  The  committee  would 
be  able  to  recommend  modification  of 
the  minimum  quantity  exemption 
thiough  informal  rulemaking,  if 
necessary.  The  committee  would  be 
responsible  for  monitoring  compUance 
with  this  proposal.  If  necessary,  the 
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committee  would  conduct  spot 
inspections  at  the  committee's  expense 
to  ensure  that  inspection-exempt  onions 
were  meeting  the  established  quality 
and  size  regulations. 

Record  testimony  indicated  the 
implementation  of  these  proposals 
could  necessitate  that  the  committee 
increase  the  manager's  work  hours  in 
order  to  monitor  compliance  with  these 
provisions.  This  could  result  in  the  need 
to  recommend  an  increase  in  the 
marketing  order  assessment  rate. 
Hoyrever,  an  increase  is  not  expected 
because  the  increased  production, 
demand,  and  expanded  markets  would 
help  to  supply  ample  funds  to 
administer  the  program  without 
increasing  the  assessment  rate. 

When  the  committee  was  considering 
amending  the  marketing  order  to 
include  quality  and  size  requirements,  a 
compliance  subcommittee  was 
appointed  to  address  concerns  of  small 
producers  and  handlers.  The 
subcommittee  is  composed  of  producers 
and  handlers  who  developed  the 
minimum  quantity  exemption 
provisions  of  the  committee's  proposals. 
The  subcommittee  considered  different 
options  during  their  deliberations  and 
determined  that  the  current  proposed 
amendments  were  the  most 
advantageous  to  small  growers  and 
handlers  while  still  allowing  quality 
objectives  to  be  met. 

Inspection  requirements  would  not 
apply  to  shipments  of  Walla  Walla 
sweet  onions  that  are  2,000  pounds  or 
less.  However,  these  onions  would  be 
required  to  meet  any  minimum 
requirements  in  effect  at  the  time  of 
shipment.  This  would  be  enforced 
through  periodic  spot  examinations 
conducted  by  the  committee.  A  general 
consensus  among  industry  members 
was  that  establishing  a  minimum 
quantity  exemption  was  necessary  to 
relieve  any  undue  financial  burden  on 
small  volume  handlers.  The  committee 
would  be  responsible  for  monitoring 
compliance  with  this  proposal  by 
conducting  spot  inspections,  if 
necessary,  at  the  committee's  expense.  It 
is  estimated  that  compliance  with  these 
proposals  could  increase  administrative 
costs  for  the  committee  by  $3,000,  or  a 
3  percent  increase  in  the  current 
committee  budget. 

As  previously  stated,  7  commercial 
handlers  pack  90  percent  of  the 
industry's  crop.  Approximately  26 
handlers  handle  the  remaining  10 
percent.  With  the  2,000  pound 
inspection  exemption  implemented,  it  is 
estimated  that  50  percent  of  the 
remaining  26  handlers  would  be  exempt 
from  mandatory  inspection.  This 
represents  approximately  42  acres  or 


25,000  50-lb.  units,  which  is  5  percent 
of  the  crop.  Therefore,  it  appears  that  at 
least  13  handlers  would  be  exempt  from 
inspection,  while  95  percent  of  the 
production  would  still  be  inspected. 
This  proposed  amendment  would 
minimize  the  impact  on  small  handlers 
without  jeopardizing  quality  objectives. 

These  exempt  druons  would  not  be 
exempt  from  assessments.  In  addition, 
exempt  onions  would  still  be  required 
to  meet  the  minimiun  quality  and  size 
requirements  estabUshed  by  the 
committee  and  approved  by  the 
Secretary.  Committee  staff  would 
conduct  spot  inspections  to  monitor  the 
exempt  handlers'  activities.  The 
proposal  allows  for  modification  of  this 
provision  depending  on  industry  needs. 
The  conunittee  does  not  believe  it 
would  ever  recormnend  not  having  a 
minimum  quantity  exemption. 

A  witness  for  the  proposals  testified 
that  the  only  cost  increase  would  be  the 
cost  of  inspection.  He  further  stated  that 
the  cost  of  inspection  is  a  minor  cost 
item,  compared  to  labor  and  growing 
costs.  Walla  Walla  sweet  onion 
production  is  labor-intensive  and  high 
cost.  A  premium  price  is  necessary  for 
the  onions  to  pay  the  costs  of 
production. 

This  witness  testified  that  a  grower 
normally  has  $1,800  to  $2,000  an  acre 
invested  in  production  prior  to  harvest. 
Using  this  estimate  and  assuming  a 
yield  of  190  50-pound  units  per  acre, 
inspection  costs  (estimated  at  $.04  to 
$.06  per  50-pound  unit)  are  estimated  to 
be  $7.60  to  $11.40  per  acre,  or  an 
estimated  0.4  to  0.6  percent  increase  of 
pre-harvest  cost. 

Following  is  an  example  of  possible 
costs  associated  with  implementing 
quality  and  size  standards.  Testimony 
revealed  that  if  a  U.S.  Commercial  grade 
were  established  as  a  minimum  quality 
standard,  5  to  10  percent  of  the  onions 
would  not  meet  that  grade  and  would 
have  to  be  disposed  of  in  secondary 
outlets.  Using  last  year's  production 
figures  (1996-97),  666,000  50-pound 
containers  were  produced  for  sale.  If  10 
percent  would  not  make  U.S. 
Commercial  grade,  66,600  50-pound 
containers  would  need  to  be  disposed  of 
in  secondary  outlets.  It  is  estimated  that 
5  percent  of  the  crop,  or  33,300  pounds, 
would  be  exempt  from  inspection. 
Therefore,  approximately  566,100  50- 
pound  containers  would  need  to  be 
inspected.  Using  the  high  inspection 
cost  estimate  of  $.06  per  container, 
inspection  costs  for  the  entire  crop 
would  be  $33,966.  Seven  commercial 
packing  houses  pack  90  percent  of  the 
crop  which  would  account  for 
$30,569.40  of  the  costs.  The  remaining 
26  small  handlers  would  be  responsible 


for  the  remaining  inspection  costs  of 
$3,396.60,  or  approximately  $131  per 
handler  for  inspection  fees  for  that 
season. 

Minimum  quality  and  size  standards 
would  maintain  the  integrity  of  the 
product  so  that  the  conunodities'  overall 
quality  image  is  not  diminished  by  a 
low  quality  sample.  The  principle 
objective  of  a  grading  system  is  to  make 
the  market  work  more  efficiently. 
Minimum  quality  and  size  requirements 
would  improve  information  between 
buyers  and  sellers.  Contracts  could  be 
made  based  on  grade  specifications,  and 
buyers  need  not  personally  inspect  each 
lot  of  product.  Standardization  of 
quality  and  size  reduces  uncertainty 
between  buyers  and  sellers,  and  this 
helps  reduce  marketing  costs.  The  goal 
of  an  effective  grading  system  is  to 
improve  quality  and  size.  Minimum 
quality  and  size  standards  would  help 
ensure  that  substandard  produce  does 
not  find  its  way  to  the  market  and 
destroy  consumer  confidence  and  hann 
producers'  returns. 

The  ability  of  producers  of  Walla 
Walla  sweet  onions  to  increase  the 
demand  for  their  product  depends  on 
their  ability  to  differentiate  their 
product  and  to  create  a  favorable  image 
(including  quality)  with  consumers.  In 
recent  years,  this  favorable  image  has 
deteriorated.  Culling  out  low  quality 
produce  of  imdesirable  size,  even 
though  the  demand  for  it  may  be  elastic, 
may  increase  total  returns.  Tlie  price 
increase  froxa  the  higher  quality  sold  is 
expected  to  be  large  enough  to  offset  the 
effect  of  the  reduced  quantity  sold,  even 
after  the  costs  of  culling  are  covered. 

Record  evidence  also  shows  that  the 
collection  of  information  imder  the 
marketing  order  would  not  be  effected  if 
the  amendments  were  made  to  the 
marketing  order.  No  increase  in 
information  collection  would  occur 
with  the  adoption  of  the  amendments 
alone.  However,  if  these  proposals  are 
implemented  and  the  committee 
recommends  regulations  to  impose 
quality  and  size  requirements,  it  is 
possible  that  additional  information 
would  be  needed  fit>m  handlers  to  aid 
in  administering  the  program 
effectively.  It  is  also  possible  that 
because  inspection  certificates  would  be 
received  by  the  committee,  needed 
information  could  be  collected  bora  the 
certificates  and  the  information 
collection  requirements  could  be 
reduced.  Whatever  information 
collection  changes  result  from  any 
regulations,  the  committee  and  the 
Department  would  submit  such  changes 
to  the  Office  of  Management  and  Budget 
(0MB)  for  approval.  Current 
information  collection  requirements  for 
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part  956  are  approved  by  0MB  under 
OMB  number  0581-0172. 

The  proposed  amendment  to  modify 
the  name  of  the  committee  from  the 
Walla  Walla  Sweet  Onion  Committee  to 
the  Walk  Walla  Sweet  Onion  Marketing 
Committee  would  have  no  regiilatory 
impact  on  handlers  or  growers. 

Accordingly,  this  action  would  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  Walla  Walla  sweet  onion 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

Hie  E)epartment  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  All  of  these  amendments 
are  designed  to  enhance  the 
administration  and  functioning  of  the 
marketing  order  to  the  beiiefit  of  the 
industry. 

While  the  implementation  of  quality 
and  size  requirements  may  impose  some 
additional  costs  on  handlers,  the  costs 
are  minimal  and  uniform  on  all 
handlers.  Some  of  these  costs  may  be 
passed  on  to  growers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
meetings  regarding  these  proposals  as 
well  as  the  hearing  date  were  widely 
pubUcized  throughout  the  Walla  Walla 
Sweet  onion  production  area  industry 
and  all  interested  persons  were  invited 
to  attend  the  meetings  and  the  hearing 
and  participate  in  conunittee 
deliberations  on  all  issues.  All 
committee  meetings  and  the  hearing 
were  public  forums  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  these  issues.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  30-day  conunent  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Thirty  days  is  deemed 
appropriate  because  the  committee 
would  like  to  have  the  opportimity  to 
discuss  these  amendments  if  they  are 
implemented  and  recommend 
appropriate  regulations  prior  to  the  1999 
season  which  starts  in  Jime  1999.  All 
written  exceptions  timely  received  will 
be  considered  and  a  grower  referendum 
will  be  conducted  before  these 
proposals  are  implemented. 

Civil  Justice  Reform 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12988,  Civil  Justice  Reform.  They 


are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
poUcies.  imless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  smt  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefit>m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

General  Findings 

The  findings  hereinafter  set  forth  are 
supplementary  to  the  findings  and 
determinations  which  were  previously 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order;  and 
all  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(1)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  would  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  regulate  the  handling  of  Walla 
Walla  sweet  onions  grown  in  the 
production  area  in  the  same  manner  as, 
and  are  applicable  only  to,  persons  in 
the  respective  classes  of  commercial  and 
industrial  activity  specified  in  the 
marketing  agreement  and  order  upon 
which  a  hearing  has  been  held; 

(3)  The  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  are  limited  in  their 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act;  and 


(4)  All  handling  of  Walla  Walla  sweet 
onions  grown  in  the  production  area  as 
defined  in  the  marketing  agreement  and 
order,  as  hereby  proposed  to  be 
amended,  is  in  the  current  of  interstate 
or  foreign  commerce  or  directly 
burdens,  obstructs,  or  affects  such 
commerce. 

List  of  Sul^ects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

Racommended  Amendment  of  the 
Marketing  Agreement  and  Order 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  956  is  proposed  to 
be  amended  as  follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHWEST  OREGON 

1.  The  authority  citation  for  7  CFR 
part  956  continues  to  read  as  follows: 

Autliority:  7  U.S.C  601-674. 

2.  In  part  956,  new  §§  956.15  and 
956.16  are  added  to  read  as  follows: 

f966.15    Grada and  stz*. 

Grade  means  any  of  the  officially 
established  grades  of  onions,  including 
matiuity  requirements  and  size  means 
any  of  the  officially  established  sizes  of 
onions  as  set  forth  in  the  United  States 
standards  for  grades  of  onions  or 
amendments  thereto,  or  modifications 
thereof,  or  variations  based  thereon,  or 
States  of  Washington  or  Oregon 
standards  of  onions  or  amendments 
thereto  or  modifications  thereof  or 
variations  based  thereon,  recommended 
by  the  committee  and  approved  by  the 
Secretary. 

{95S.16    Pack. 

PacJc  means  a  quantity  of  Walla  Walla 
Sweet  Onions  specified  by  grade,  size, 
weight,  or  count,  or  by  type  or  condition 
of  container,  or  any  combination  of 
these  recommended  by  the  committee 
and  approved  by  the  Secretary. 


f»56^    [An 

3.  In  §956.20,  paragraph  (a)  is 
amended  by  adding  the  word 
"Mariceting"  immediately  following  the 
word  "Onion"  in  the  first  sentence. 

4.  In  part  956,  a  new  §  956.60  is  added 
to  read  as  follows: 

1956.60    Martoting  policy. 

(a)  Preparation.  Prior  to  each 
marketiiig  season,  the  committee  shall 
consider  and  prepare  a  proposed  poUcy 
for  the  marketing  of  Walla  Walla  Sweet 
Onions.  In  developing  its  marketing 
policy,  the  committee  shall  investigate 
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relevant  supply  and  demand  conditions 
for  Walla  Walla  Sweet  Onions.  In  such 
investigations,  the  committee  shall  give 
appropriate  consideration  to  the 
following: 

(1)  Market  prices  for  sweet  onions, 
including  prices  by  variety,  grade,  size, 
quality,  and  maturity,  and  by  different 
packs; 

(2)  Supply  of  sweet  onions  by  grade, 
size,  quality,  matiirity,  and  variety  in 
the  production  area  and  in  other  sweet 
onion  producing  sections; 

(3)  The  trend  and  level  of  consumer 
income; 

(4)  Establishing  and  maintaining 
orderly  marketing  conditions  for  Walla 
Walla  Sweet  Onions; 

(5)  Orderly  marketing  of  Walla  Walla 
Sweet  Onions  as  will  be  in  the  public 
interest;  and 

(6)  OUier  relevant  factors. 

(b)  Reports.  (1)  The  committee  shall 
submit  a  report  to  the  Secretary  setting 
forth  the  aforesaid  marketing  policy, 
and  the  committee  shall  notify 
producers  and  handlers  of  the  contents 
of  such  report. 

(2)  In  the  event  it  becomes  advisable 
to  shift  from  such  marketing  policy 
because  of  changed  supply  and  demand 
conditions,  the  committee  shall  prepare 
an  amended  or  revised  marketing  policy 
in  accordance  with  the  manner 
previously  outlined.  The  committee 
shall  submit  a  report  thereon  to  the 
Secretary  and  notify  producers  and 
handlers  of  the  contents  of  such  report 
on  the  revised  or  amended  marketing 
policy. 

5.  Section  956.62  is  revised  to  read  as 
follows: 

f  956.82    Issuance  of  rsgulatlons. 

(a)  Except  as  otherwise  provided  in 
this  part,  the  Secretary  shall  limit  the 
shipment  of  Walla  Walla  Sweet  Onions 
by  any  one  or  more  of  the  methods 
hereinafter  set  forth  whenever  the 
Secretary  finds  from  the 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulation  would  tend  to  effectuate  the 
declared  policy  of  the  Act.  Such 
limitation  may: 

(1)  Regulate  in  any  or  all  portions  of 
the  production  area,  the  handling  of 
particular  grades,  sizes,  qualities,  or 
maturities  of  any  or  all  varieties  of 
Walla  Walla  Sweet  Onions,  or 
combinations  thereof,  during  any  period 
or  periods; 

(2)  Regulate  the  handling  of  particular 
grades,  sizes,  qualities,  or  maturities  of 
Walla  Walla  Sweet  Onions  differently, 
for  different  varieties  or  packs,  or  for 
any  combination  of  the  foregoing, 
during  any  period  or  periods; 


(3)  Provide  a  method,  through  rules 
and  regulations  issued  pursuant  to  this 
part,  for  fixing  the  size,  capacity, 
weight,  dimensions,  markings  or  pack  of 
the  container  or  containers,  which  may 
be  used  in  the  packaging  or  handling  of 
Walla  Walla  Sweet  Onions,  including 
appropriate  logo  or  other  container 
markings  to  identify  the  contents 
thereof; 

(4)  Regulate  the  handling  of  Walla 
Walla  Sweet  Onions  by  establishing,  in 
terms  of  grades,  sizes,  or  both,  TninimiiTn 
standards  of  quality  and  maturity. 

(b)  The  Secretary  may  amend  any 
regulation  issued  under  this  part 
whenever  the  Secretary  finds  that  such 
amendment  would  tend  to  effectuate  the 
declared  policy  of  the  Act.  The 
Secretary  may  also  terminate  or  suspend 
any  regulation  or  amendment  thereof 
whenever  the  Secretary  finds  that  such 
regulation  or  amendment  obstructs  or 
no  longer  tends  to  effectuate  the 
declared  policy  of  the  Act. 

6.  Section  956.64  is  revised  to  read  as 
follows: 

$956.64    Minimum  quantities. 

During  any  period  in  which 
shipments  of  Walla  Walla  Sweet  Onions 
are  regulated  pursuant  to  this  part,  each 
handler  may  handle  up  to,  but  not  to 
exceed,  2,000  pounds  of  Walla  Walla 
Sweet  Onions  per  shipment  without 
regard  to  the  inspection  requirements  of 
this  part:  Provided,  That  such  Walla 
Walla  Sweet  Onion  shipments  meet  the 
minimum  requirements  in  effect  at  the 
time  of  the  shipment  pursuant  to 
§  956.62.  The  committee,  vtrith  the 
approval  of  the  Secretary,  may 
recommend  modifications  to  this 
section  and  the  establishment  of  such 
other  minimum  quantities  below  which 
Walla  Walla  Sweet  Onion  shipments 
will  be  free  &t)m  the  requirements  in,  or 
pursuant  to,  §§956.42,  956.62,  956.63, 
and  956.70,  or  any  combination  thereof. 

7.  In  part  956,  a  new  center  heading 
and  §  956.70  are  added  to  read  as 
follows: 

Inspection 

§  956.70    Inspection  and  ceiUflcation. 

(a)  During  any  period  in  which 
shipments  of  Walla  Walla  Sweet  Onions 
are  regulated  pursuant  to  this  subpart, 
no  handler  shall  handle  Walla  Wtdla 
Sweet  Onions  unless  such  onions  are 
inspected  by  an  authorized 
representative  of  the  Federal-State 
Inspection  Service,  or  such  other 
inspection  service  as  the  Secretary  shall 
designate  and  are  covered  by  a  valid 
inspection  certificate,  except  when 
relieved  from  such  requirements 
pursuant  to  §§  956.63  and  956.64,  or 
both.  Upon  reconunendation  of  the 


committee,  with  approval  of  the 
Secretary,  inspection  providers  and 
certification  requirements  may  be 
modified  to  facilitate  the  handling  of 
Walla  Walla  Sweet  Onions. 

(b)  Regrading,  resorting,  or  repacking 
any  lot  of  Walla  Walla  Sweet  Onions 
shall  invalidate  prior  inspection 
certificates  insofar  as  the  requirements 
of  this  section  are  concerned.  No 
handler  shall  ship  Walla  Walla  Sweet 
Onions  after  they  have  been  regraded, 
resorted,  repacked,  or  in  any  other  way 
further  prepared  for  market,  unless  such 
onions  are  inspected  by  an  authorized 
representative  of  the  Federal-State 
Inspection  Service,  or  such  other 
inspection  service  as  the  Secretary  shall 
designate:  Provided,  That  such 
inspection  requirements  on  regraded, 
resorted,  or  repacked  Walla  Walla  Sweet 
Onions  may  be  modified,  suspended,  or 
terminated  uinder  rules  and  regulations 
reconmiended  by  the  committee,  and 
approved  by  the  Secretary. 

(c)  Upon  recommendation  of  the     ._^ 
committee,  and  approval  of  the 
Secretary,  all  Walla  Walla  Sweet  Onions 
that  are  required  to  be  inspected  and 
certified  in  accordance  with  this  section 
shall  be  identified  by  appropriate  seals, 
stamps,  tags,  or  other  identification  to 
be  furnished  by  the  committee  and 
affixed  to  the  containers  by  the  handler 
imder  the  direction  and  supervision  of 
the  Federal-State  or  Federal  inspector, 
or  the  committee.  Master  containers 
may  bear  the  identification  instead  of 
the  individual  containers  within  said 
master  container. 

(d)  Insofar  as  the  requirements  of  this 
section  are  concerned,  the  length  of  time 
for  which  an  inspection  certificate  is 
valid  may  be  established  by  the 
committee  with  the  approval  of  the 
Secretary. 

(e)  When  Walla  Walla  Sweet  Onions 
are  inspected  in  accordance  with  the 
requirements  of  this  section,  a  copy  of 
each  inspection  certificate  issued  shall 
be  made  available  to  the  committee  by 
the  inspection  service. 

(f)  The  committee  may  enter  into  an 
agreement  with  an  inspection  service 
with  respect  to  the  costs  of  the 
inspection  as  provided  by  paragraph  (a) 
of  this  section,  and  may  collect  from 
handlers  their  respective  pro  rata  shares 
of  such  costs. 

Dated:  September  17. 1998. 

Enrique  E.  Figueroa, 

Administrator,  Agricultural  Marketing 
Sennce. 

[PR  Doc.  9S-25400  Filed  9-22-98;  8:45  am] 

BlUINa  COOE  3410-02-P 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50  and  140 
RIN  3150-AF79 

Financial  Protection  Requirements  for 
Permanently  Shutdown  Nuclear  Power 
Reactore 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  request  to  solicit 

additional  public  comment. 

summary:  On  October  30. 1997.  the 
Nuclear  Regulatory  Commission  (NRC) 
published  for  comment  proposed 
amendments  to  its  regulations  to  allow 
licensees  of  permanently  shutdown 
nuclear  power  reactors  to  reduce  onsite 
and  offsite  insurance  coverage  imder 
certain  conditions  (62  FR  58690).  In  a 
late  comment  letter  submitted  on  April 
17. 1998,  the  Nuclear  Energy  Institute 
(NEI)  argued  that  the  required  level  of 
onsite  insurance  coverage  should  be 
lowered  to  $25  million.  In  NH's  view. 
$25  million  would  be  adequate  for  on- 
site  cleanup  costs  for  radioactive  liquid 
spills.  The  NRC  proposed  rulemaking 
would  require  $50  million  insurance    . 
coverage.  The  NRC  used  a  postulated 
rupture  of  a  450.000  gallon  borated 
water  storage  tank  as  the  defining  event 
for  determining  the  required  insurance 
coverage.  NEI  also  proposed  that  the 
requirement  for  onsite  insurance  be 
eliminated  if  less  than  1000  gallons  of 
contaminated  liquid  were  onsite. 

NEI  based  its  recommendation  on  a 
model  that  apportioned  the  removal  of 
the  contaminated  soil  to  various 
disposal  faciUties  according  to  the 
degree  of  contamination.  Hence,  imder 
the  NEI's  model,  some  soil  would  be 
sent  to  a  Barnwell  type  facility,  some  to 
a  lower  cost  facility  like  Envirocare,  and 
some  soil  could  be  left  on  site  under  the 
Commission's  decommissioning 
regulation.  NEI  stated  that  under  this 
type  of  parceling  of  contaminated  soil, 
$25  million  of  onsite  insurance  coverage 
would  be  more  than  adequate  to  cover 
cleanup  of  any  postulated  radioactive 
spill.  NEI  further  stated  that  there  has 
never  been  a  spill  in  the  operating 
history  of  commercial  nuclear  power 
plants  that  resulted  in  remediation  costs 
of  $50  milUon.  However,  NEI  did  not 
provide  any  specific  cost  figiu«s, 
estimates  of  the  amount  or  degree  of  soil 
contamination,  or  analyses,  to  support 


its  recommendation  to  lower  the  onsite 
insurance  coverage  to  $25  milUon. 

The  NRC  is  requesting  public 
comment  on  the  potential  cost  of 
cleanup  of  the  on-site  spill  from  a  large 
vessel  (>1000  gal)  containing 
radioactive  liquid  and  the  appropriate 
level  of  insiu-ance  coverage.  The  NRC 
also  has  requested  NEI  to  pro\(^de 
further  information  supporting  its 
assessment  of  the  costs  of  cleaning  up 
a  large  (>1000  gal)  on-site  spill  of 
radioactive  material  and  its  basis  for 
recommending  that  onsite  coverage 
should  be  reduced  to  zero  when  there  is 
less  than  1000  gallons  of  radioactive 
liquid  on  site. 

DATES:  The  comment  period  expires 
November  9, 1998. 
ADDRESSES:  Send  comments  by  mail 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attention: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555-0001. 

Hand  deliver  comments  to  11555 
Rpckville  Pike,  Rockville,  Maryland, 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

You  may  also  provide  comments  by 
way  of  the  NRC's  interactive  rulemaking 
web  site  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  capability  to  upload  comments  as 
files  (any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  301-415- 
5905,  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  NEI's  comments, 
may  be  examined  at  the  NRC  Public 
Doounent  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  1X3.  These 
dociunents  also  may  be  viewed  and 
downloaded  electronically  through  the 
interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  J.  Mendnsky,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone:  (301)  415- 
3093,  e-mail  GJM@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  ISth  day 
of  September,  1998. 
For  the  Nuclear  Regulatory  Commission. 

Jack  W.  Roe, 

Acting  Director,  Division  of  Reactor  Program 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  98-25414  Filed  9-22-98;  8:45  am] 

BILUNO  CODE  7SM-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

food  and  Drug  Administration 

21  CFR  Part  10 

PoctotNo.98N-03611 

Administrative  Practices  and 
Procedures;  Internal  Agency  Review  of 
Decisions;  Companion  Document  to 
Direct  Hital  Rule;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  June  16, 1998  (63  FR 
32772).  The  docimient  proposed  to 
amend  the  FDA  regulations  governing 
the  review  of  agency  decisions  by 
inserting  a  statement  that  sponsors, 
applicants,  or  maniifacturers  of  drugs 
(including  biologies)  or  devices  may 
request  review  of  a  scientific 
controversy  by  an  appropriate  scientific 
advisory  panel,  or  an  advisory 
committee.  The  dociunent  was 
published  with  an  error.  This  dociunent 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Silvia  R.  Fasce,  Office  of  Policy  (HF-27), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-443-2996. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc 
98-15814,  appearing  on  page  32772  in 
the  Federal  Register  of  Tuesday,  June 
16, 1998,  the  following  correction  is 
made: 

1.  On  page  32773,  in  the  third 
column,  under  the  authority  citation  for 
21  CFR  part  10.  in  the  second  line. 
"1451-4161"  is  corrected  to  read 
"1451-1461". 

Dated:  September  16. 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-25365  Filed  9-22-98;  8:45  am) 

BIUMQ  CODE  4iaO-ei-F 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REQ-106221-08] 
RIN  1545-^WS3 

Guidance  Under  Section  1032  Relating 
to  the  Treatment  of  a  Diaposition  by 
Or>e  Corporation  of  ttw  Stocic  of 
Anottter  Corporation  in  a  Taxable 
Traneaction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
treatment  of  a  disposition  by  a 
corporation  (the  acquiring  corporation) 
of  the  stock  of  another  corporation  (the 
issuing  corporation)  in  a  taxable 
transaction.  The  proposed  regulations 
interpret  section  1032  of  the  Internal 
Revenue  Code.  The  proposed 
regulations  affect  corporations  and  their 
subsidiaries. 

DATES:  Written  comments  must  be 
received  by  December  22,  1998. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  Thursday,  January  7, 1999 
must  be  received  by  Thursday, 
December  17, 1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-106221-98), 
room  5228,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  E)C  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to 
CC:DOM:CORP:R  (REG-106221-98), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax_regs/comments.html.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  MFORMATION  CONTACT: 
Concerning  the  regulations,  Lee  A. 
Dean,  (202)  622-7550;  concerning 
submissions  and  the  hearing,  LaNita 
VanDyke,  (202)  622-7180  (not  toll-free 
numbers). 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  1032(a)  provides  that  no  gain 
or  loss  shall  be  recognized  to  a 
corporation  on  the  receipt  of  money  or 
other  property  in  exchange  for  stock 
(including  treasury  stock)  of  such 
corporation.  No  gain  or  loss  shall  be 
recognized  by  a  corporation  with 
respect  to  any  lapse  or  acquisition  of  an 
option  to  buy  or  sell  its  stock  (including 
treasury  stodc). 

Before  the  enactment  of  section  1032 
in  1954,  Treasury  regulations  provided 
that  "where  a  corporation  deals  in  its 
own  shares  as  it  might  in  the  shares  of 
another  corporation,  the  resulting  gain 
or  loss  is  to  be  computed  in  the  same 
manner  as  though  the  corporation  were 
dealing  in  the  shares  of  another."  (Trees. 
Rec.  Ill,  §29.22(a)-15  (1934)). 

As  applied,  this  regulation  resulted  in 
the  recognition  of  gain  or  loss  on  the 
disposition  by  a  corporation  of  its 
treasiuy  stock,  even  though  the 
corporation  would  not  have  recognized 
gain  or  loss  on  the  disposition  of  newly 
issued  shares.  See,  e.g.,  Firestone  Tire  &■ 
Rubber  Co.  v.  Commissioner,  2  T.C.  827 
(1943).  This  disparity  of  treatment  gave 
rise  to  tax  avoidance  possibilities.  A 
corporation  expecting  a  gain  upon 
disposition  of  treasury  shares  might 
avoid  such  gain  by  canceling  its  treasury 
shares  and  issuing  new  stock,  whereas 
a  corporation  mi^t  produce  a  fictitious 
loss  by  purchasing  its  own  shares  and 
reselling  them  at  a  lower  price. 

Congress  enacted  section  1032(a)  in 
19^54  to  eliminate  this  potential 
disparity  between  the  tax  treatment  of  a 
disposition  by  a  corporation  of  its 
treasury  stock  and  a  disposition  of 
newly  issued  stock.  H.R  No.  1337, 83d 
Cong.,  2d  Sess.  268  (1954). 

Rev.  Rul.  74-503  (1974-2  C.B.  117) 
considers  the  tax  consequences  of  a 
parent  corporation's  transfer  to  its 
subsidiary  of  its  own  treasiuy  stock  in 
a  transaction  to  which  section  351 
applies.  The  ruling  states  that  "It]he 
transfer  of  [parent]  stock  was  not  for  the 
purpose  of  enabling  [the  subsidiary 
corporation]  to  acquire  property  by  the 
use  of  such  stock."  Rev.  Rul.  74-503 
holds  that,  since  the  basis  of  previously 
unissued  parent  stock  in  the  hands  of 
the  parent  corporation  is  zero,  the  basis 
of  the  parent  corporation's  treasury 
stock  in  the  bands  of  the  parent 
corporation  is  also  zero.  Accordingly, 
under  the  transferred  basis  rule  of 
section  362(a),  the  subsidiary 
corporation's  basis  of  the  treasury  stock 
of  the  parent  corporation  is  also  zero 
(the  zero  basis  result). 

Section  1.1032-2(b),  applicable  to 
certain  triangular  reorganizations 
occurring  on  or  after  December  23, 1994, 


eliminates  gain  recognition  in  certain 
cases  when  an  acquiring  corporation  (S) 
acquires  property  or  stock  of  another 
corporation  (T)  in  exchange  for  stock  of 
the  corporation  (P)  in  control  of  S. 
Section  1.1032-2(b)  provides  that.  "For 
purposes  of  §  1.1032-l(a),  in  the  case  of 
a  forward  triangular  merger,  a  triangular 
C  reorganization,  or  a  triangular  B 
reorganization  (as  described  in  §  1.358- 
6(b)),  P  stock  provided  by  P  to  S,  or 
directly  to  T  or  T's  shareholders  on 
behalf  of  S,  pursuant  to  the  plan  of 
reorganization  is  treated  as  a  disposition 
by  P  of  its  own  stock  for  T's  assets  or 
stock,  as  applicable."  Section  1.1032- 
2(c)  provides  that  S  must  recognize  gain 
or  loss  on  its  exchange  of  P  stock  if  S 
did  not  receive  the  P  stock  piusuant  to 
the  plan  of  reorganization. 

Section  1.1502-13(f)(6)(ii),  initially 
published  as  temporary  regiilations  . 
applicable  to  transactions  occiuring  on 
or  after  July  12, 1995  (TD  8598, 1995- 
2  C.B.  188),  eliminates  gain  recognition 
imder  certain  conditions  on  a  member's 
disposition  of  the  stock  of  its  common 
parent.  If  the  requirements  of  that 
section  are  satisfied,  §  1.1502-13(f)(6)(ii) 
provides  that  "If  a  member,  M,  would 
otherwise  recognize  gain  on  a  qualified 
disposition  of  P  stock,  then  immediately 
before  the  qualified  disposition,  M  is 
treated  as  purchasing  the  P  stock  bom 
P  for  fair  market  value  with  cash 
contributed  to  M  by  P  (or,  if  necessary, 
through  any  intermediate  membere)." 
Among  other  requirements,  the  member 
must,  pursuant  to  a  plan,  transfer  the 
stock  "immediately  to  a  nonmember 
that  is  not  related."  See  §  1.1502- 
13(f)(6)(ii)(B).  The  preamble  to  the 
temporary  regulations  explains  that  the 
gain  relief  provisions  "prevent 
taxpayere  from  being  subject  to 
inappropriate  taxation  on  gains  in 
certain  transactions."  (TD  8598, 1995-2 
C.B.  188, 189.) 

Section  83  provides  rules  for 
property,  including  parent's  stock, 
transferred  in  connection  with  the 
performance  of  services.  Section  83(h) 
provides,  in  part,  that  "there  shall  be 
allowed  as  a  deduction  under  section 
162,  to  the  person  for  whom  were 
performed  the  services  in  connection 
with  which  such  property  was 
transferred,  an  amount  equal  to  the 
amoimt  included    *  *  *  in  the  gross 
income  of  the  person  who  performed 
such  services."  Section  1.83-6(b) 
provides  that  "[e]xcept  as  provided  in 
section  1032,  at  the  time  of  the  transfer 
of  property  in  connection  with  the 
performance  of  services  the  transferor 
recognizes  gain  to  the  extent  that  the 
transferor  receives  an  amoimt  that 
exceeds  the  transferor's  basis  in  the 
property."  Section  1.83-6(d)  provides 
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that,  "[i)f  a  shareholder  of  a  corporation 
transfers  property  to  an  employee  of 
such  corporation  *  *  *  in 
consideration  of  services  performed  for 
the  corporation,  the  transaction  shall  be 
considered  to  be  a  contribution  of  such 
property  to  the  capital  of  such 
corporation  by  the  shareholder,  and 
immediately  thereafter  a  transfer  of  such 
property  by  the  corporation  to  the 
employee.  •  *  *  ." 

Rev.  Rul.  80-76  (1980-1  C.B.  15) 
addresses  the  use  of  a  parent 
corporation's  stock  as  compensation  to 
an  employee  of  a  subsidiary 
corporation.  Under  the  facts.  A,  a 
shareholder  of  P,  transfers  P  stock 
directly  to  B,  an  employee  of  S.  The 
ruling  holds  in  part  that,  "because 
section  83  applies  to  the  transfer  of  P 
stock  to  B,  S  does  not  recognize  gain  or 
loss  on  the  transfer  of  the  P  stock." 

Explanation  of  Provisions 

Some  of  the  concerns  that  ultimately 
led  to  the  enactment  of  section  1032  are 
present  where  a  subsidiary  corporation 
holds  the  stock  of  a  parent  corporation. 
For  example,  a  parent  corporation  could 
place  treasury  stock  in  a  subsidiary 
corporation  in  order  to  attempt  to 
recognize  losses  if  the  price  of  the 
parent  corporation  stock  goes  down,  or 
could  sell  shares  directly  if  the  price 
rises.  See  Rev.  Rul.  74-503  (1974-2  C.B. 
117).  The  zero  basis  result  limits  such 
planning  opportimities. 

These  tax  avoidance  possibilities  are 
not  present,  however,  in  transactions 
where  one  corporation  transfers  its  own 
stock  to  another  corporation  pursuant  to 
a  plan  by  which  the  second  corporation 
immediately  transfers  the  stock  of  the 
first  corporation  to  acquire  money  or 
other  property.  The  risk  of  selective  loss 
recognition  does  not  arise  where  the 
stock  of  the  parent  corporation  is  used 
immediately  by  the  subsidiary 
corporation  to  acquire  money  or  other 
property  and  therefore  does  not  have 
sufficient  time  to  depreciate  in  value. 
This  concept  is  reflected  in  Rev.  Rul. 
74-503,  which  provides  a  factual  carve- 
out  for  transfers  of  parent  corporation 
stock  made  for  the  purpose  of  enabling 
a  subsidiary  corporation  to  acquire 
property.  Also,  Uie  IRS  and  the  Treasury 
have  not  applied  the  zero  basis  result  in 
such  integrated  transactions,  regardless 
of  whether  such  a  disposition  of  stock 
is  part  of  a  tax-free  reorganization  or  is  _ 
part  of  a  taxable  acquisition.  See 
§§  1.1 502-1 3(f)(6)(ii)  and  1.1032-2(b). 
These  proposed  regulations  provide  that 
no  gain  or  loss  is  recognized  in  certain 
taxable  transactions  where  one 
corporation  immediately  disposes  of  the 
stock  of  another  corporation  piu^uant  to 
a  plan  to  acquire  money  or  oihei 


property.  The  IRS  and  Treasury  believe 
that,  in  such  transactions,  the 
nonapplicability  of  the  zero  basis  result 
avoids  inappropriate  gain  recognition 
and  is  consistent  with  the  purposes  of 
section  1032.  No  inference  is  intended 
regarding  the  applicability  of  the  zero 
basis  result  to  transactions  outside  of 
the  scope  of  these  proposed  regulations. 

If  the  conditions  of  these  proposed 
regulations  are  satisfied,  no  gain  or  loss 
is  recognized  on  the  disposition  of  the 
stock  of  one  corporation  (the  issuing 
corporation)  by  another  corporation  (the 
acquiring  corporation).  The  proposed 
regulations  apply  if,  pursuant  to  a  plan 
to  acquire  money  or  other  property,  (1) 
the  acquiring  corporation  acquires  stock 
of  the  issuing  corporation  directly  or 
indirectly  from  the  issuing  corporation 
in  a  transaction  in  which,  but  for  this 
section,  the  basis  of  the  stock  of  the 
issuing  corporation  in  the  hands  of  the 
acquiring  corporation  would  be 
determined  with  respect  to  the  issuing 
corporation's  basis  in  the  issuing 
corporation's  stock  under  section  362(a); 
(2)  the  acquiring  corporation 
immediately  transfers  the  stock  of  the 
issuing  corporation  to  acquire  money  or 
other  property;  and  (3)  no  party 
receiving  stock  of  the  issuing  ' 
corporation  from  the  acquiring 
corporation  receives  a  substituted  basis 
in  the  stock  of  the  issuing  corporation 
within  the  meaning  of  section 
7701(a)(42).  For  purposes  of  this 
section,  "property"  includes  services. 
See  §1.1032-1. 

Mechanics  of  Proposed  Regulations 

These  proposed  regulations  adopt  the 
cash  purchase  model  used  in  §  1.1502- 
13(f)(6)(ii)  to  provide  relief  fi-om  gain. 

in  transactions  to  which  the  proposed 
regulations  apply,  immediately  before 
the  disposition  of  the  issuing 
corporation's  stock,  the  acquiring 
corporation  is  treated  as  purchasing  the 
issuing  corporation's  stock  from  the 
issuing  corporation  for  fair  market  value 
with  cash  contributed  to  the  acquiring 
corporation  by  the  issuing  corporation 
(or,  if  necessary,  through  intermediate 
corporations). 

As  a  result  of  this  deemed  cash 
purchase  of  stock,  the  acquiring 
corporation  will  have  a  fair  market 
value  basis  in  the  issuing  corporation's 
stock  pursuant  to  section  1012,  and  the 
issuing  corporation  will  increase  its 
basis  in  the  stock  of  the  acquiring 
corporation  (and,  if  necessary,  the  stock 
basis  of  intermediate  corporations)  by 
that  amoimt.  See,  e.g.,  section  358. 

No  inference  is  intended  regarding 
whether  circular  cash  flows  would  he 
respected  apart  from  this  regulation. 
Similarly,  no  inference  is  intended  with 


respect  to  other  methods  of  avoiding 
gain  on  the  acquiring  corporation's  use 
of  the  issuing  corporation's  stock. 

A  cross-reference  in  §  1.83-6(d)  to  the 
proposed  regulations  clarifies  that  the 
mechanics  of  the  proposed 
regulations — ^rather  than  the  mechanics 
of  §  1.83-6(d) — apply  to  a  corporate 
shareholder's  transfer  of  its  own  stock  to 
any  person  in  consideration  of  services 
performed  for  another  corporation 
where  the  conditions  of  these  proposed 
regulations  are  satisfied. 

The  cash  purchase  model  of  these 
proposed  regulations  preserves  the 
acqxiiring  corporation's  deduction  under 
section  162  for  the  use  of  the  issuing 
corporation's  stock  to  compensate  the 
acquiring  corporation's  employees.  In 
addition,  as  in  Rev.  Rul.  80-76,  the  cash 
purchase  model  of  these  proposed 
regulations  provides  that  the  acquiring 
corporation  will  not  recognize  gain  or 
loss  on  the  transfer  of  the  stock  of  the 
issuing  corporation.  The  proposed 
regulations  provide  that  tiie  cash 
purchase  model  is  applicable  only  when 
the  acquiring  corporation  immediately 
transfers  the  stock  of  the  issuing 
corporation  to  acquire  money  or  other 
property.  The  IRS  and  the  Treasury 
believe  that  these  proposed  regulations 
address  the  same  issues  as  in  Rev.  Rul. 
80-76  and,  when  issued  in  final  form, 
will  render  Rev.  Rul.  80-76  obsolete. 

Stock  Options 

Section  1032(a),  in  conjunction  with 
the  rules  governing  the  taxation  of 
options,  also  operates  to  prevent 
selective  loss  recognition  in  the  case 
where  a  corporation  issues  options  to 
buy  or  sell  its  ov^rn  stock.  See  Deficit 
Reduction  Act  of  1984,  H.R.  Rep.  No. 
432,  98th  Cong.,  2d.  Sess.  pt.  2  1196 
(1984)  (expanding  section  1032(a)  to 
provide  that  a  corporation  does  not 
recognize  gain  or  loss  with  respect  to 
any  lapse  or  acquisition  of  an  option  to 
buy  or  sell  its  stock,  including  treasury 
stock).  As  in  the  case  of  a  subsidiary 
corporation's  dealings  in  parent 
corporation  stock,  however,  section 
1032  may  not  always  prevent  selective 
loss  recognition  where  a  subsidiary 
corporation  deals  in  options  on  parent 
corporation  stock.  Again,  the  zero  basis 
result  serves  to  limit  such  plaiming 
opportimities. 

'The  Treasury  and  the  IRS  have 
determined  that  the  concerns 
underlying  section  1032  are  not  present 
where  the  issuing  corporation  transfers 
options  on  its  own  stock  to  the 
acquiring  corporation  pureuant  to  a  plan 
by  which  the  acquiring  corporation 
immediately  transfers  those  options  to 
acquire  money  or  other  property. 
Accordingly,  these  proposed  regulations 
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apply  to  an  option  issued  by  an  issuing 
corporation  to  buy  or  sell  its  own  stock 
in  the  same  manner  as  they  apply  to 
stock  of  an  issuing  corporation. 

Amendment  to  §  1.1032-2 

The  preamble  to  the  final  regulations 
imder  §  1.1032-2  states  that  the  tax 
treatment  of  a  disposition  by  the 
acquiring  corporation  (S)  of  stock 
options  of  the  corporation  (P)  in  control 
of  S  was  beyond  the  scope  of  the 
project.  (Preamble  to  Final  Regulations 
under  sections  358, 1032  and  1502  [TD 
8648, 1996-1  C.B.  37.  39].)  The  IRS  and 
the  Treasury  believe  that  the  tax 
treatment  of  stock  options  of  the  issuing 
corporation  in  these  triangular 
reorganizations  also  should  be 
addressed  under  section  1032. 
Accordingly,  these  proposed  regulations 
amend  §  1.1032-2  to  provide  that 
§  1.1032-2  shall  apply  to  an  option  to 
buy  or  sell  P  stock  issued  by  P  in  the 
same  maimer  as  that  section  applies  to 
the  stock  of  P. 

Proposed  Efiiective  Date 

The  regulations  are  proposed  to  be 
effective  on  the  date  that  final 
regulations  are  published  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procediue  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Conunents  and  Public  Hearing 

Before  these  proposed  regiilations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  copies)  that  are  timely 
submitted  to  the  IRS.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Thursday,  January  7,  1999  beginning 
at  10  a.m.,  in  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Because 
of  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 


Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  request  to 
speak,  and  submit  an  outline  of  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  by  Thursday. 
December  17, 1998. 

A  period  of  ten  minutes  will  be 
allocated  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  ouUines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Lee  A.  Dean  of 
the  Office  of  the  Assistant  Chief  Coimsel 
(Corporate),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.83-6  is  amended  by 
adding  two  sentences  to  the  end  of 
paragraph  (d)(1)  to  read  as  follows: 

§1.83-6    Deduction  by  employer. 

***** 

(d)(1)  •  *  *  For  special  rules  that 
may  apply  to  a  corporate  shareholder's 
transfer  of  its  own  stock  to  any  person 
in  consideration  of  services  performed 
for  another  corporation,  see  §  1.1032-3. 
The  preceding  sentence  applies  to 
transfers  of  stock  occiuring  on  or  after 
the  date  these  regulations  are  published 
as  final  regulations  in  the  Federal 
Register. 
***** 

Par.  3.  Section  1.1032-2  is  amended 
by: 

1.  Revising  paragraph  (e); 

2.  Adding  paragrapn  [f). 

The  addition  and  revision  read  as 
follows: 

§  1 .1 032-2  Disposition  by  a  corporation  of 
stock  of  a  controlling  corporation  in  certain 
triangular  reorganizations. 


(e)  Stock  options.  The  rules  of  this 
section  shall  apply  to  an  option  to  buy 
or  sell  P  stock  issued  by  P  in  the  same 
manner  as  the  rules  of  this  section  apply 
to  P  stock. 

(f)  Effective  dates.  This  section 
applies  to  triangular  reorganizations 
occurring  on  or  after  December  23, 1994. 
Paragraph  (e)  applies  to  transfers  of  - 
stock  options  occurring  on  or  after  the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 

Par.  4.  Section  1.1032-3  is  added  to 
read  as  follows: 

§1.1032-3    Disposition  of  stock  or  stock 
options  in  certain  transactions  not 
qualifying  under  any  other  nonrecognitlon 
provision. 

(a)  Scope.  This  section  provides  rules 
for  certain  transactions  in  which  one 
corporation  (the  acquiring  corporation) 
acquires  money  or  other  property  (as 
defined  in  §  1.1032-1)  in  exchange,  in 
whole  or  in  part,  for  stock  of  another 
coiporation  (the  issuing  corporation). 

(b)  General  rule.  In  a  transaction  to 
which  this  section  applies,  no  gain  or 
loss  is  recognized  on  the  disposition  of 
the  issuing  corporation's  stock  by  the 
acquiring  corporation.  The  transaction 
is  treated  as  if,  immediately  before  the 
acquiring  corporation  disposes  of  the 
stock  of  the  issuing  corporation,  the 
acquiring  corporation  purchased  the 
issuing  corporation's  stock  from  the 
issuing  corporation  for  fair  market  value 
with  cash  contributed  to  the  acquiring 
corporation  by  the  issuing  corporation 
(or,  if  necessary,  through  intermediate 
corporations). 

(c)  Applicability.  The  rules  of  this 
section  apply  only  if,  pursuant  to  a  plan 
to  acquire  money  or  other  property — 

(1)  The  acquiring  corporation  acquires 
stock  of  the  issuing  corporation  directly 
or  indirectly  from  the  issuing 
corporation  in  a  transaction  in  which, 
but  for  this  section,  the  basis  of  the 
stock  of  the  issuing  corporation  in  the 
hands  of  the  acquiring  corporation 
would  be  determined  with  respect  to  the 
issuing  corporation's  basis  in  the  issuing 
corporation's  stock  under  section  362(a); 

(2)  The  acquiring  corporation 
immediately  transfers  the  stock  of  the 
issuing  corporation  to  acquire  money  or 
other  property;  and 

(3)  No  party  receiving  stock  of  the 
issuing  corporation  from  the  acquiring 
corporation  receives  a  substituted  basis 
in  the  stock  of  the  issuing  corporation 
within  the  meaning  of  section 
7701(a)(42). 

(d)  Stock  options.  The  rules  of  this 
section  shall  apply  to  an  option  issued 
by  a  corporation  to  buy  or  sell  its  own 
stock  in  the  same  manner  as  the  rules 
of  this  section  apply  to  the  stock  of  an 
issuing  corporation. 
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(e)  Examples.  The  following  examples 
illustrate  the  applicaticm  of  this  section: 

Example  1.  (i)  X,  a  corporation,  owns  all 
of  the  stock  of  V  corporation,  y  reaches  an 
agreement  with  A,  an  individual,  to  acquire 
a  truck  from  A  in  exchange  for  10  shares  of 
X  stock  with  a  fair  market  value  of  $100.  To 
effectuate  Vs  agreement  with  A,  X  transfers 
to  y  the  X  stock  in  a  transaction  in  which, 
but  fOT  this  section,  the  basis  of  the  X  stock 
in  the  hands  of  Y  would  be  determined  with 
respect  to  Xs  basis  in  the  X  stock  under 
section  362(a).  Y  immediately  transfers  the  X 
Stock  to  A  to  acquire  the  truck. 

(ii)  In  this  Example  1,  no  gain  or  loss  is 
recognized  on  the  disposition  of  the  X  stock 
by  Y.  Immediately  before  Ys  disposition  of 
the  X  stock,  Y  is  treated  as  purchasing  the  X 
stock  from  X  for  $100  of  cash  contributed  to 
YhyX 

Example  2.  (i)  ytssume  the  same  facts  as 
Example  1,  except  that,  rather  than  X  stock, 
X  transfers  an  option  with  a  foir  market  value 
of  $100  to  buy  X  stock. 

(ii)  In  this  Example  2.  no  gain  or  loss  is 
recognized  on  the  disposition  of  the  X  stock 
option  by  Y.  Immediately  before  l"s 
disposition  of  the  X  stock  option,  Y  is  treated 
as  purchasing  the  X  stock  option  from  X  for 
$100  of  cash  contributed  to  Y  by  X. 

Example  3.  (i)  X,  a  corporation,  owns  all 
of  the  outstanding  stock  of  y  corporation.  A, 
an  individual,  is  an  employee  of  Y.  Pursuant 
to  an  agreement  between  Xand  y  to 
compensate  A  for  services  provided  to  Y,  X 
transfers  to  A  10  shares  of  X  stoc)c  with  a  fair 
market  value  of  $100.  Under  §  1.83-6(d),  but 
for  this  section,  the  transfer  of  X  stock  by  X 
to  A  would  be  treated  as  a  contribution  of  the 
X  stock  by  X  to  the  capital  of  Y,  and 
immediately  thereafter,  a  transfer  of  the  X 
stock  by  y  to  A.  But  for  this  section,  the  basis 
of  the  X  stock  in  the  hands  of  Y  would  be 
determined  with  resf>ect  to  Xs  basis  in  the 
X  stock  under  section  362(a). 

(ii)  In  this  Example  3,  no  gain  or  loss  is 
recognized  on  the  deemed  disposition  of  the 
X  stock  by  Y.  Immediately  before  y^s  deemed 
disposition  of  the  X  stock,  Y  is  treated  as 
purchasing  the  X  stock  from  X  for  $100  of 
cash  contributed  to  y  by  X. 

Example  4.  (i)  X,  a  corporation,  issues  10 
shares  of  X  stock  subject  to  a  substantial  risk 
of  forfeiture  to  compensate  ys  employee,  A, 
for  services.  A  does  not  have  an  election 
under  section  83(b)  in  effect  with  respect  to 
the  X  stock.  X  retains  a  reversionary  interest 
in  the  X  stock  in  the  event  that  A  forfeits  the 
right  to  the  stock.  At  the  time  the  stock  vests, 
the  10  shares  of  X  stock  have  a  fair  market 
value  of  $100.  Under  §  1.83-6(d),  but  for  this 
section,  the  transfer  of  the  X  stock  by  X  to 
A  would  be  treated,  at  the  time  the  stock 
vests,  as  a  contribution  of  the  X  stock  by  X 
to  the  capital  of  Y,  and  immediately 
thereafter,  a  disposition  of  the  X  stock  by  Y 
to  A.  The  basis  of  the  X  stock  in  the  hands 
of  y,  but  for  this  section,  would  be 
determined  with  respect  to  Xs  basis  in  the 
X  stock  under  section  362(a). 

(ii)  In  this  Example  4,  no  gain  or  loss  is 
recognized  on  the  deemed  disposition  of  X 
stock  by  y  when  the  stock  vests,  mmediately 
before  ys  deemed  disposition  of  the  X  stock, 
y  is  treated  as  purchasing  Xs  stock  from  X 
for  $100  of  cash  contributed  to  Y  by  X. 


Example  5.  (i)  Assume  the  same  facts  as  in 
Example  4,  except  that  Y  (rather  than  X) 
retains  a  reversionary  interest  in  the  X  stock 
in  the  event  that  A  forfeits  the  right  to  the 
stock.  Several  years  after  Xs  transfer  of  the 
X  shares,  the  stock  vests. 

(ii)  This  section  does  not  apply  to  ys 
deemed  disposition  of  the  X  shares.  For  the 
tax  consequences  to  Y  on  the  deemed 
disposition  of  the  X  stock,  see  §  1.83-6(b}. 

(f)  Effective  date.  This  section  applies 
to  transfers  of  stock  or  stock  options  of 
the  issuing  corporation  occtirring  on  or 
after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register. 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  98-25342  Filed  9-22-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart31 
[REG-20976»-«S] 
nN  1545^156 

Exception  From  Supplemental  Annuity 
Tax  on  Railroad  Employers 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  provide 
guidance  to  employers  covered  by  the 
Railroad  Retirement  Tax  Act.  The 
Railroad  Retirement  Tax  Act  imposes  a 
supplemental  tax  on  those  employers,  at 
a  rate  determined  by  the  Railroad 
Retirement  Board,  to  fund  the  Railroad 
Retirement  Board's  supplemental 
annuity  benefit.  These  proposed 
regulations  provide  rules  for  applying 
the  exception  6t>m  the  supplemental  tax 
with  respect  to  employees  covered  by  a 
supplemental  pension  plan  established 
pursuant  to  a  collective  bargaining 
agreement  and  for  applying  a  related 
excise  tax  with  respect  to  employees  for 
whom  the  exception  appfies.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Comments  must  be  received  by 
December  22, 1998.  Requests  to  speak 
and  outlines  of  topics  to  be  discussed  at 
the  pubhc  hearing  scheduled  for 
January  20, 1999,  must  be  received  by 
December  30, 1998. 
ADDRESSES:  Send  submissions  to: 
(X::DOM:CORP:R  (REG-209769-95},      . 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 


Washington,  DC  20044.  Submissions 
may  be  hand  deUvered  between  the 
hours  of  8  a.m.  and  5  p.m.  to 
CC:DOM:CORP:R  (REG-209769-95), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax_regs/comments.html.  The  public 
hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Linda  S.  F. 
Marshall,  (202)  622-6030:  concerning 
submissions  and  the  hearing,  Michael 
Slaughter,  (202)  622-7190  (not  toU-fiw 
numbers). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  dociunent  contains  proposed 
amendments  to  the  Employment  Tax 
Regulations  (26  CFR  Part  31)  under 
section  3221(d).  These  proposed 
regulations  provide  guidance  regarding 
the  section  3221(d)  exception  from  the 
tax  imposed  imder  section  3221(c)  with 
respect  to  employees  covered  by  a 
supplemental  pension  plan  of  the 
employer  established  pursuant  to  an 
agreement  reached  through  collective 
bargaining. 

Under  die  Railroad  Retirement  Act  of 
1974,  as  amended  (RRA),  an  employee 
of  a  railroad  employer  generally  is 
entitled  to  receive  a  supplemental 
annuity  paid  by  the  Railroad  Retirement 
Board  (RRB)  at  retirement.  An  employee 
is  entitled  to  receive  a  supplemental 
aimuity  only  if  the  employee  has 
performed  at  least  25  years  of  service 
with  the  railroad  industry,  including 
service  with  the  railroad  industry  before 
October  1, 1981.  The  monthly  amoimt  of 
the  supplemental  annuity  ranges  fitim 
$23  to  $43,  based  on  the  employee's 
nimiber  of  years  of  service.  See  45 
U.S.C.  231b(e).  Under  section  2(h)(2)  of 
the  RRA.  an  employee's  supplemental 
annuity  is  reduced  by  the  amount  of 
pa)rments  received  by  the  employee 
from  any  plan  determined  by  the  RRB 
to  be  a  supplemental  pension  plan  of 
the  employer,  to  the  extent  those 
payments  are  derived  from  employer 
contributions. 

Section  3221(c)  imposes  a  tax  on  each 
railroad  employer  to  fund  the 
supplemental  annuity  benefits  payable 
by  the  Railroad  Retirement  Board.  The 
tax  imposed  under  section  3221(c)  is 
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based  on  work-hours  for  which 
compensation  is  paid.  The  rate  of  tax 
under  section  3221(c)  is  established  by 
the  RRB  quarterly,  and  is  calculated  to 
generate  sufficient  tax  revenue  to  fund 
the  RRB's  current  supplemental  annuity 
obUgations. 

Under  section  3221(d),  the  tax 
imposed  by  section  3221(c)  does  not 
apply  to  an  employer  with  respect  to 
employees  who  are  covered  by  a 
supplemental  pension  plan  estabUshed 
pursuant  to  an  agreement  reached 
through  collective  bargaining  between 
the  employer  and  employees.  However, 
if  an  employee  for  whom'  the  employer 
is  relieved  of  any  tax  under  the  section 
3221(d)  exception  becomes  entitled  to  a 
supplemental  annuity  from  the  RRB,  the 
employer  is  subject  to  an  excise  tax 
equal  to  the  amount  of  the  supplemental 
annuity  paid  to  the  employee  (plus  a 
percentage  determined  by  the  RRB  to  be 
sufficient  to  cover  administrative  costs 
attributable  to  those  supplemental 
annuity  payments). 

Section  3221(d)  was  enacted  by  Pub. 
L.  91-215,  84  Stat.  70,  which  amended 
the  Railroad  Retirement  Act  of  1937  and 
the  Railroad  Retirement  Tax  Act.  The 
legislative  history  to  Pub.  L.  91-215 
indicates  that  the  exception  imder 
section  3221(d)  from  the  tax  imposed 
under  section  3221(c)  was  "directed 
primarily  at  the  situation  existing  on 
certain  short-line  railroads  which  are 
owned  by  the  steel  companies.  The 
employees  of  these  lines  are,  for  the 
most  part,  covered  by  other 
supplemental  pension  plans  established 
pursuant  to  collective  bargaining 
agreements  between  the  steel  companies 
and  the  unions  representing  the 
majority  of  their  employees.  *  *  * 
[Tjhese  railroads  will  no  longer  be 
required  to  pay  a  tax  to  finance  the 
supplemental  annuity  fund,  but  will  be 
required  to  reimbiu^e  the  Railroad 
Retirement  Board  for  any  supplemental 
annuities  that  their  employees  may  be 
paid  upon  retirement."  S.  Rep.  91-650, 
91st  Cong.,  2d  Sess.  6  (February  3, 
1970). 

Sununary  of  Regulations 

These  proposed  regulations  provide 
rules  for  determining  whether  a  plan  is 
a  supplemental  pension  plan 
established  pursuant  to  an  agreement 
reached  through  collective  bargaining. 
Under  these  proposed  regulations,  a 
plan  is  a  supplemental  pension  plan 
only  if  the  plan  is  a  pension  plan  within 
the  meaning  of  §  1. 401-1  (b)(l)(i).  Under 
this  definition,  a  plan  is  a  pension  plan 
only  if  the  plan  is  established  and 
maintained  primarily  to  provide 
systematically  for  th«t  payipent  of 
definitely  determinable  benefits  to 


employees  over  a  period  of  years, 
usually  for  life,  after  retirement.  Thus, 
for  example,  a  plan  generally  is  not  a 
supplemental  pension  plan  if 
distributions  from  the  plan  that  are 
attributable  to  employer  contributions 
may  be  made  prior  to  a  participant's 
death,  disability,  or  termination  of 
employment.  See  Rev.  Rul.  74-254 
(1974-1  C.B.  90);  Rev.  Rul.  56-693 
(1956-2  C.B.  282). 

These  proposed  regulations  also 
require  that  the  RRB  determine  that  a 
plan  is  a  private  pension  under  its 
regulations  in  order  for  the  plan  to  be 
a  supplemental  pension  plan  under 
section  3221(d)  and  these  proposed 
regulations.  This  requirement  is 
included  because  the  section  3221(d) 
exception  to  the  section  3221(c)  tax  is 
based  on  the  assumption  that  any 
participant  for  whom  the  exception 
applies  will  receive  a  reduced 
supplemental  annuity  because  of  the 
supplemental  pension  plan  on  accotmt 
of  which  the  section  3221(c)  tax  is 
eliminated. 

The  IRS  requests  comments  regarding 
other  appropriate  requirements  for  a 
supplemental  pension  plan  within  the 
meaning  of  section  3221(d). 

These  proposed  regulations  also 
provide  rules  for  determining  whether  a 
plan  is  established  by  collective 
bargaining  agreement  with  respect  to  an 
employer.  These  rules  generally  follow 
the  rules  applicable  to  qualified  plans 
for  this  piupose. 

Section  3221(d)  imposes  an  excise  tax 
equal  to  the  amount  of  the  supplemental 
annuity  paid  to  any  employee  with 
respect  to  whom  the  employer  has  been 
excepted  from  the  section  3221(c)  tax 
under  the  section  3221(d)  exception. 
These  proposed  regulations  include 
rules  applying  this  excise  tax  under 
section  3221(d). 

Proposed  Efifective  Date 

These  proposed  regulations  are 
proposed  to  be  effective  October  1, 
1998. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 


rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Commeiits  and  Poblic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  (in 
the  manner  described  under  the 
ADDRESSES  caption)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  January  20, 1999,  at  10  a.m.  in  Room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  and  an  outline  of  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (in  the  manner  described 
under  the  ADDRESSES  caption  of  this 
preamble)  by  December  30. 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakera  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Infbnnation 

The  principal  author  of  these 
regulations  is  Linda  S.  F.  Marshall, 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Fishing  vessels. 
Gambling,  Income  taxes.  Penalties, 
Pensions,  Railroad  retirement.  Reporting 
and  recordkeeping  requirements.  Social 
security.  Unemployment  compensation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
proposed  to  be  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  AT  SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  • 
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Par.  2.  Section  31.3221-4  is  added 
under  the  undesignated  centerheading 
"Tax  on  Employers"  to  read  as  follows: 

§31.3221-4    Exception  from  supplemental 
tax. 

(a)  General  rule.  Section  3221(d) 
provides  an  exception  from  the  excise 
tax  imposed  by  section  3221(c).  Under 
this  exception,  the  excise  tax  imposed 
by  section  3221(c)  does  not  apply  to  an 
employer  with  respect  to  employees 
who  are  covered  by  a  supplemental 
pension  plan,  as  defined  in  paragraph 
fb)  of  this  section,  that  is  established 
pursuant  to  an  agreement  reached 
through  collective  bargaining  between 
the  employer  and  employees,  within  the 
meaning  of  paragraph  (c)  of  this  section. 

(b)  Definition  of  supplemental 
pension  plan—[l)  In  general.  A  plan  is 

a  supplemental  pension  plan  covered  by 
the  section  3221(d)  exception  described 
in  paragraph  (a)  of  this  section  only  if 
it  meets  the  requirements  of  paragraphs 
(b)(2)  through  (4)  of  this  section. 

(2)  Pension  benefit  requirement.  A 
plan  is  a  supplemental  pension  plan 
within  the  meaning  of  this  paragraph  (b) 
only  if  the  plan  is  a  pension  plan  within 
the  meaning  of  §  1.401-l(b)(l)(i)  of  this 
chapter.  Thus,  a  plan  is  a  supplemental 
pension  plan  only  if  the  plan  provides 
for  the  payment  of  definitely 
determinable  benefits  to  employees  over 
a  period  of  years,  usually  for  life,  after 
retirement.  A  plan  need  not  be  funded 
through  a  qualified  trust  that  meets  the 
requirements  of  section  401(a)  or  an 
annuity  contract  that  meets  the 
requirements  of  section  403(a)  in  order 
to  meet  the  requirements  of  this 
paragraph  (b)(2).  A  plan  that  is  a  profit- 
sharing  plan  within  the  meaning  of 
§  1.401-l(b)(l)(ii)  of  this  chapter  or  a 
stock  bonus  plan  within  the  meaning  of 
§  1.401-l(b)(l)(iii)  of  this  chapter  is  not 
a  supplemental  pension  plan  within  the 
meaning  of  this  paragraph  (b). 

(3)  Railroad  Retirement  Board 
determination  with  respect  to  the  plan. 
A  plan  is  a  supplemental  pension  plan 
within  the  meaning  of  this  paragraph  (b) 
with  respect  to  an  employee  only  during 
any  period  for  which  the  Railroad 
Retirement  Board  has  made  a 
determination  imder  20  CFR  216.42(d) 
that  the  plan  is  a  private  pension,  the 
payments  bom  which  will  result  in  a 
reduction  in  the  employee's 
supplemental  annuity  payable  under  45 
U.S.C.  231a(b).  A  plan  is  not  a 
supplemental  pension  plan  for  any  time 
period  before  the  Railroad  Retirement 
Board  has  made  such  a  determination, 
or  after  that  determination  is  no  longer 
in  force. 

(4)  Other  requirements.  (Reserved) 


(c)  Collective  bargaining  agreement.  A 
plan  is  established  pursuant  to  a 
collective  bargaining  agreement  with 
respect  to  an  employee  only  if.  in 
accordance  with  the  rules  of  §  1.410(b)- 
6(d)(2)  of  this  chapter,  the  employee  is 
included  in  a  unit  of  employees  covered 
by  an  agreement  that  the  Secretary  of 
Labor  finds  to  be  a  collective  bargaining 
agreement  between  employee 
representatives  and  one  or  more  ^ 
employers,  provided  that  there  is 
evidence  that  retirement  benefits  were 
the  subject  of  good  faith  bargaining 
between  employee  representatives  and 
the  employer  or  employers. 

(d)  Substitute  section  3221(d)  excise 
tax.  Section  3221(d)  imposes  an  excise 
tax  on  any  employer  who  has  been 
excepted  irom  the  excise  tax  imposed 
under  section  3221(c)  by  the  application 
of  section  3221(d)  and  paragraph  (a)  of 
this  section  with  respect  to  an 
employee.  The  excise  tax  is  equal  to  the 
amount  of  the  supplemental  annuity 
paid  to  that  employee  under  section  2(b) 
of  the  Raihoad  Retirement  Act  of  1974 
(88  Stat.  1305),  plus  a  percentage  thereof 
determined  by  the  Railroad  Retirement 
Board  to  be  sufficient  to  cover  the 
administrative  costs  attributable  to  such 
payments  under  section  2(b)  of  that  Act. 

(e)  Effective  date.  This  section  is 
effective  October  1. 1998. 
Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-25341  Filed  9-22-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD8-96-049] 

RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Back  Bay  of  Biloxi,  MS 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  supplemental 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  a 
change  to  the  regulation  governing  the 
operation  of  the  bascule  span  Popps 
Fen^  Road  Bridge  across  the  Back  Bay 
of  Biloxi,  mile  8.0,  in  Biloxi,  Harrison 
County,  Mississippi.  This  supplemental 
proposal  is  the  result  of  comments  on 
the  notice  of  proposed  rulemaking.  The 
proposal  would  permit  the  draw  to 
remain  closed  to  navigation  from  7:30 
a.m.  to  9  a.m.,  11:30  a.m.  to  1:30  p.m. 
and  from  4:30  p.m.  to  6  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 


DATES:  Comments  must  be  received  on 
or  before  November  23, 1998. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (ob).  Eighth  Coast  Guard 
District.  501  Magazine  Street.  New 
Orleans,  Louisiana  70130-3396,  or 
dehver  them  to  room  1313  at  the  same 
address  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  Commander,  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  address  given  above,  between  8  a.m. 
and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Johnson,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Guard  encourages 
interested  parties  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  08-96-049)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  that  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  pubUc 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  on  November  20, 
1996  (61  FR  59047).  The  proposed  rule 
would  have  permitted  the  draw  to 
remain  closed  to  navigation  fixjm  7:30 
a.m.  to  9  a.m..  11:30  a.m.  to  1:30  p.m. 
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and  from  4:30  p.m.  to  6  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Comments  received  prompted  the 
Coast  Guard  to  reevaluate  the  proposal. 
Nine  letters  were  received  in  response 
to  the  public  notice.  National  Marine 
Fisheries  stated  in  one  letter  that  the 
proposal  would  not  adversely  affect 
fishery  resources  and  offered  neither 
support  nor  objection.  One  letter  did  not 
object  to  nor  support  the  proposal,  but 
suggested  a  change  to  the  times  in  the 
proposed  rule.  Four  letters  were  in 
opposition  to  the  proposed  rule  for 
certain  specific  reasons  as  follows:  one 
letter  of  objection  stated  that  there  is  no 
safe  area  for  a  towboat  and  barges  to 
wait  for  the  opening;  the  second  letter 
was  frt)m  a  paving  company  which 
stated  that  the  regulation  would 
severely  restrict  its  raw  material 
shipments,  causing  work  delays  and 
ultimately  increasing  costs;  the  third 
letter  was  from  a  construction  company, 
stating  that  delays  in  shipments  of 
materials  would  increase  operating 
costs;  the  fourth  letter  from  another 
construction  company  stated  that  costs 
of  delays  of  towboats  to  construction 
sites  would  be  significant. 

Three  other  letters  stated  opposition 
to  the  proposal  based  on  the  previous 
poor  condition  of  the  bridge  which 
restricted  transits  to  daylight  hours. 
Obsolete,  worn-out  components  of  the 
hft  mechanism  often  limited  operation 
of  the  bridge  to  one  bascule  span  which 
significantly  reduced  the  width  of  the 
waterway.  Ehuing  periods  when  only 
one  bascule  span  was  operable,  vessel 
traffic  was  only  able  to  transit  the  bridge 
during  daylight  hours  for  safety  reasons. 
Thus,  the  proposed  rule  would  have 
more  severely  limited  the  times  that 
vessels  could  have  passed  through  the 
bridge.  Additionally,  tugs  with  double- 
wide  tows  had  to  break  down  into 
single-wide  tows  to  transit  the  restricted 
opening  of  the  bridge.  It  is  believed  that 
this  condition  prompted  a  significant 
portion  of  objections  from  waterway 
users.  The  operating  machinery  of  the 
bridge  has  recently  been  replaced  and 
the  bridge  is  now  fully  operational. 
Therefore,  the  bridge  is  operated  24 
hours  per  day,  and  waterway  users  may 
now  safely  transit  the  bridge  at  night. 
The  Coast  Guard  believes  that  interested 
parties  should  have  another  opportunity 
to  comment  on  the  proposed  change 
before  a  decision  is  made. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  considering 
changing  the  regulation  governing  the 
operation  of  the  Popps  Ferry  Road 
bridge  across  the  Back  Bay  of  Biloxi, 
mile  8.0,  in  Biloxi,  Harrison  Coimty, 
Mississippi  to  permit  the  draw  to 


remain  closed  to  navigation  from  7:30 
a.m.  to  9  a.m.,  11:30  a.m.  to  1:30  p.m. 
and  bom  4:30  p.m.  to  6  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Presently,  the  draw  of  the  bridge  opens 
on  signal.  The  proposed  regulation 
would  allow  for  the  free  flow  of 
vehicular  traffic,  while  still  serving  the 
reasonable  needs  of  navigational 
interests. 

The  drawbridge  is  a  double  leaf 
bascule  span  structure.  Vertical 
clearance  of  the  bridge  is  24  feet  above 
mean  high  water  in  the  closed-to- 
navigation  position  and  unlimited  to  the 
open-to-navigational  position. 
Horizontal  clearance  is  180  feet. 
Navigation  on  the  waterway  consists  of 
tugs  with  tows,  commercial  fishing 
vessels  and  recreational  craft.  Vehicular 
traffic  crossing  the  bridge  during  peak 
rush  hour  traffic  periods  has  increased 
significantly  during  recent  years. 
Additionally,  since  the  City  of  Biloxi  is 
bisected  by  the  Popps  Ferry  Road 
Bridge,  openings  during  rush  hour 
traffic  periods  paralyze  vehicular  traffic 
movement.  This  is  the  only  route 
available  to  mid-city  commuters 
without  taking  a  15-mile  detour  via 
Interstate  10  East  to  Interstate  110 
South,  thence  U.S.  90  west  to  Popps 
Ferry  Road  on  the  south  side  of  the  Back 
Bay  of  Biloxi. 

Data  provided  by  the  Harrison  County 
Board  of  Supervisors  show  that  from 
May  1994  through  May  1995,  the 
number  of  vessels  that  passed  the  bridge 
during  the  proposed  7:30  a.m.  to  9  a.m. 
closiu«  period  averaged  0.4  vessels 
daily,  the  number  of  vessels  that  passed 
the  bridge  during  the  proposed  11:30 
a.m.  to  1:30  p.m.  closure  period 
averaged  0.5  vessels  daily  and  the 
number  of  vessels  that  passed  the  bridge 
during  the  proposed  4:30  p.m.  to  6  p.m. 
closure  period  averaged  0.4  vessels 
daily.  Vehicular  traffic  that  crosses  the 
bridge  during  the  proposed  closure 
period  of  7:30  a.m.  to  9  a.m.  average 
approximately  268  daily;  from  11:30 
a.m.  to  1:30  p.m.,  860  daily  and  from 
4:30  p.m.  to  6  p.m.  540  daily.  While 
vessel  traffic  through  this  bridge 
remains  relatively  constant,  vehicular 
traffic  is  steadily  increasing  as 
development  in  the  area  occurs.  This 
change  in  drawbridge  operating 
regulations  will  provide  refief  for 
congested  vehicular  traffic  during  these 
periods  while  still  providing  for  the 
reasonable  needs  of  navigation. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 


order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  is  because  the 
number  of  vessels  impaired  during  the 
proposed  closed-to-navigation  periods  is 
minimal.  Commercial  fishing  vessels 
still  have  ample  opportunity  to  transit 
this  waterway  before  and  after  the  peak 
vehicular  traffic  periods  as  is  their 
customary  practice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  small  businesses, 
not-for-profit  organizations  that  are 
independently  ov«med  and  operated  and 
are  not  dominant  in  their  fields  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  proposed  rule  considers  the 
needs  of  local  commercial  fishing 
vessels,  as  the  study  of  vessels  passing 
the  bridge  included  such  commercial 
vessels.  These  local  commercial  fishing 
vessels  will  still  have  the  ability  to  pass 
the  bridge  in  the  early  morning,  early 
afternoon  and  evening  hours.  Thus,  the 
economic  impact  is  expected  to  be 
minimal.  Additionally,  there  is  no 
indication  that  other  waterway  users 
would  suffer  any  type  of  economic 
hardship  if  they  are  precluded  from 
transiting  the  waterway  during  the 
hours  that  the  draw  is  scheduled  to 
remain  in  the  closed-to-navigation 
position.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  nmnber  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  will  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.). 
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Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment.  The  authority  to  regulate 
the  permits  of  bridges  over  the  navigable 
waters  of  the  U.S.  belongs  to  the  Coast 
Guard  by  Federal  statutes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  Figiue  2- 
1,  paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  docxunentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regiilations,  as  follows: 

PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authorit3r:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  s^tion  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Add  §  117.675(c)  to  read  as  follows: 

§117.675    Back  Bay  of  Blloxi. 

•        *        •        *        • 

(c)  The  draw  of  the  Popps  Ferry  Road 
bridge,  mile  8.0,  at  Biloxi,  shall  open  on 
signal;  except  that,  from  7:30  a.m.  to  9 
a.m.,  from  11:30  a.m.  to  1:30  p.m.  and 
from  4:30  p.m.  to  6  p.m.  Monday 
through  Friday,  except  Federal  holidays, 
the  draw  need  not  be  opened  for  passage 
of  vessels.  The  draw  shall  open  at  any 
time  for  a  vessel  in  distress. 

Dated:  September  14, 1998. 
AX.  Gcrfin,  Jr., 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Eighth  Coast  Guard  District. 
[PR  Doc.  98-25463  Filed  9-22-98;  8:45  am) 
BtLUNQ  CODE  4»10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[AK10-1-7022b;  FRL-6ie3-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Alaska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Alaska  for  the  purpose  of  revising  the 
mobile  source  category  of  the  1990  base 
year  inventory.  The  SIP  revision  was 
submitted  by  the  State  when  an 
improved  model  for  estimating  mobile 
source  emissions  became  available.  In 
the  Final  Rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  amendment  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated  in  relation  to  tliis  rule.  If 
the  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  October  23, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Spedafist, 
Office  of  Air  Quality  (OAQ-107),  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  of  the  state 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Environmental 
Protection  Agency,  Region  10,  Office  of 
Air  Quality,  1200  Sixth  Avenue,  Seattle, 
WA  98101,  and  the  Alaska  Department 
of  Environmental  Conservation,  410 
Willoughby,  Room  105.  Jimeau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Cabreza,  Environmental  Scientist,  Office 
of  Air  Quality  (OAQ-107),  EPA.  1200 
Sixth  Avenue,  Seattle,  WA  98101.  (206) 
553-8505. 


SUPPLEMENTARY  INFORMATION: 

For  additional  information.  See  the 
Direct  Final  rule  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  September  4, 1998. 
Randall  F.  Smith, 

Acting  Regional  Administrator,  Region  10. 
(nt  Doc.  98-25319  Filed  9-22-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  20»-00e5b;  FRL-6164-7] 

Approval  and  Promulgation  of  State 
Impiomentation  Plana;  Califomia  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control  . 
District 

• 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  approving  a  revision  to 
the  Califomia  State  Implementation 
Plan  (SIP)  submitted  by  the  Califomia 
Air  Resources  Board  (CARB).  The 
revision  consists  of  nine  volatile  organic 
compoimd  (VOC)  negative  declarations 
fit>m  the  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD). 
The  intended  effect  of  this  action  is  to 
include  these  negative  declarations  in 
the  SIP  and  to  meet  the  requirements  of 
the  Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  EPA  is 
approving  the  state's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
rationale  for  this  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  mle 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  October  23. 1998. 
ADDRESSES:  Comments  must  be 
addressed  to:  Andrew  Steckel.  Chief, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  negative  declarations  are 
available  for  public  inspection  at  EPA's 
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Region  DC  office  and  at  the  following 
locations  during  nonnal  biisiness  hours. 

Rulemaking  Office  (AIR-^).  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 

Air  Docket  (6102),  U.S.  Environmental 
Protection  Agency,  401  "M"  Street, 
SW,  Washington,  DC  20460 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812 

San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive,  San 
Diego,  California  92123-1096. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901 
Telephone:  (415)  744-1184. 

8UPPl£MENTARY  INFORMATION:  This 
document  concerns  negative 
declarations  for  VOC  source  categories 
from  the  SDCAPCD.  On  February  25. 
1998,  the  GARB  submitted  nine  negative 
declarations  for  the  SDCAPCD  for  the 
following  VOC  source  categories:  (1) 
synthetic  organic  chemical 
manufacturing  (SOCMI)— distillation, 
(2)  SOCMI-^eactors,  (3)  wood 
furniture,  (4)  plastic  parts  coatings 
(business  machines),  (5)  plastic  parts 
coatings  (other),  (6)  offset  lithography, 
(7)  industrial  wastewater,  (8)  autobody 
refinishing,  and  (9)  volatile  organic 
liquid  storage.  These  negative 
declarations  confirm  that  the  respective 
source  categories  are  not  present  in  the 
SDCAPCD.  The  negative  declarations 
were  adopted  by  the  SDCAPCD  on 
October  22, 1997  and  submitted  to  EPA 
by  CARE  as  revisions  to  the  SIP  on 
February  25, 1998. 

For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Audiority:  42  U.S.C  7401  et  seq. 

Dated:  September  8, 1998. 
Felicia  Marcus, 

Regional  Administrator,  Region  DC. 
(PR  Doc.  98-25329  Filed  9-22-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  206-0096b;  FRL-6164-q 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Placer 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  approving  a  revision  to 
the  California  State  Implementation 
Plan  (SIP)  submitted  by  the  California 
Air  Resources  Board  (CARB).  The 
revisions  concern  negative  declarations 
bom  the  Placer  County  Air  Pollution 
Control  District  (PCAPCD)  for  seven 
source  categories  that  emit  volatile 
organic  compounds  (VOC)  and  five 
source  categories  that  emit  oxides  of 
nitrogen  (NOx).  The  intended  effect  of 
this  action  is  to  include  these  negative 
declarations  in  the  SIP  and  to  meet  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  state's 
SIP  submittal  as  a  direct  final  rule  . 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  rationale  for  this  action  is 
set  forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  by  October  23, 1998. 
ADDRESSES:  Comments  on  this  action 
should  be  addressed  to:  Andrew 
Steckel,  Chief,  Rulemaking  Office  (AIR- 
'  4),  Air  EKvision.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  negative  declarations  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  and  at  the  following 
locations  during  normtd  business  hours. 

Rulemaking  Office  (AIR-4),  Air  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105 

Air  Docket  (6102),  U.S.  Environmental 
Protection  Agency,  401  "M"  Street,  S.W., 
Washington,  D.C  20460 


California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
2020  "L"  Street,  Sacramento,  CA  95812 

Placer  County  Air  Pollution  Control  District, 
11464  "B"  Avenue,  Auburn,  CA  95603 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CIA  94105-3901 
Telephone:  (415)  744-1184. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  negative 
declarations  for  seven  VOC  source 
categories  from  the  PCAPCD:  (1) 
aerospace  coatings,  (2)  industrial  waste 
water  treatment,  (3)  plastic  parts 
coatings  (business  machines],  (4)  plastic 
parts  coatings  (other),  (5)  shipbuilding 
and  repair,  (6)  synthetic  organic 
chemical  manufacturing  (SOCMI)-batch 
plants,  and  (7)  SOCMI-reactors.  This 
dociunent  also  concerns  negative 
declarations  for  five  NO*  soiirce 
categories  from  the  PCAPCD:  (1)  Nitric 
and  Adipic  Add  Manufacturing  Plants. 
(2)  Utility  Boilers,  (3)  Cement 
Manufacturing  Plants,  (4)  Glass 
Manufacturing  Plants,  and  (5)  Iron  and 
Steel  Manufactiuing  Plants.  These 
negative  declarations  certify  that  there 
are  no  major  facilities  for  VOC  or  NO, 
in  the  above  source  categories  in  the 
PCAPCD.  They  were  adopted  by  the 
PCAPCD  on  October  9, 1997  and 
submitted  to  EPA  on  February  25. 1998 
by  the  California  Air  Resources  Board. 

For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C  7401  et  seq. 

Dated:  September  8, 1998. 
FdidaMarciu, 

Regional  Administrator,  Region  DC. 
[FR  Doc.  98-25331  Filed  9-22-98;  8:45  am] 
nUJNQ  COM  «8M-««-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 
[AD-FRL-6163-q 
BIN  2060-A622 

Amendments  to  Standards  of 
Performance  for  New  Stationary 
Sources;  IMonitoring  Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Supplemental  proposal. 

summary:  Today's  action  proposes  to 
incorporate  by  reference  into 
Performance  Specification  1  (PS-1): 
Specifications  and  Test  Procedures  fat 
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Opacity  Continuous  Emission 
Monitoring  Systems  in  Stationary 
Sources  (40  CFR  part  60,  Appendix  B) 
the  standard  practice  developed  by 
American  Society  for  Testing  and 
Materials  (ASTM)  entitled  "Standard 
Practice  for  Continuous  Opacity 
Monitoring  Manufacturers  to  Certify 
Design  Conformance  and  Monitor 
Calibration,"  Dociunent  number  D6216. 
This  proposal  is  a  supplement  to  actions 
published  in  the  Federal  Register  on 
November  25, 1994  (59  FR  60585). 
ASTM  D6216  helps  to  ensure  that 
continuous  opacity  monitoring  systems 
(COMS)  meet  the  most  current 
minimum  design  and  calibration 
requirements.  This  proposal  also 
contains  revision  to  Subpart  A,  §§60.13 
and  60.17,  as  well  as  editorial 
corrections  to  PS-1  other  than  the 
incorporations  by  reference. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  November  23, 
1998. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  October  14, 1998,  a  pubUc 
hearing  will  be  held  on  October  23, 
1998  beginning  at  10  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  person 
mentioned  under  ADDRESSES  to  verify 
that  a  hearing  will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  at  the 
public  hearing  must  contact  EPA  by 
October  6, 1998. 

ADDRESSES:  Comments.  Conunents 
should  be  submitted  (in  duplicate  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention:  Docket  No.  A-91-07, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Center,  Research  Triangle  Park,  North 
Carolina.  Persons  interested  in  attending 
the  hearing  or  wishing  to  present  oral 
testimony  should  contact  Mr.  Solomon 
O.  Ricks,  Emission  Measurement  Center 
(MD-19),  Emissions,  Monitoring,  and 
Analysis  Division,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina,  27711,  telephone 
number  (919)  541-5242. 

Backffvund  Information.  The 
backgroimd  information  for  this 
proposal  may  be  obtained  from:  Air 
Docket  Section  (MC-6102),  Attention: 
Docket  No.  A-91-07,  U.S. 
Environmental  Protection  Agency, 
Room  M-1500,  First  Floor,  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
DC  20460.  The  badcground  information 
contains  correspondence  between  EPA 


and  ASTM  during  the  development  of 
the  ASTM  standard  practice. 

Docket.  A  docket.  No.  A-91-07, 
containing  information  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  between  8:30  a.m.  and  noon 
and  1:30  p.m.  and  3:30  p.m..  Monday 
through  Friday,  at  EPA's  Air  Docket 
Section,  Room  M-1500.  First  Floor, 
Waterside  Mall,  401  M  Street,  SW., 
Washington.  E)C  20460.  A  reasonable  fee 
may  be  charged  for  copying.  A  copy  of 
the  ASTM  D6216  standard  practice  is 
incliided  in  the  docket. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  the 
standard,  contact  Mr.  Solomon  Ricks  at 
(919)  541-5242.  Source  Characterization 
Group  A,  Emissions,  Monitoring,  and 
Analysis  Division  (MD-19),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  C^olina 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
reading  the  preamble  to  the 
supplemental  proposal: 

I.  Introduction 

n.  Summary  of  Changes 

A.  Design  S{>ecincations  Verification 
Procedures 

B.  Performance  Specifications  Verification 
Procedures 

C  Other  Revisions 
m.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Act 

F.  Executive  Order  12875 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13045 
I.  Executive  Order  13084 

I.  Introduction 

PS-1.  Specifications  and  Test 
Procedures  for  Opacity  Continuous 
Emission  Monitoring  Systems  in 
Stationary  Sources  (40  CFR  Part  60. 
Appendix  B)  was  first  published  in  the 
Federal  Register  on  October  6. 1975  (40 
FR  64250).  An  amendment  to  PS-1  was 
published  on  March  30, 1983  (48  FR 
13322). 

Additional  experience  with  the 
procedures  of  PS-1  led  EPA  to  propose 
a  second  set  of  revisions  proposed  in  the 
Federal  Register  (59  FR  60585)  on 
November  25, 1994.  These  revisions 
were  intended  to  (1)  clarify  owner  and 
operator  and  monitor  vendor 
obligations.  (2)  reaffirm  and  update 
COMS  design  and  performance 
requirements,  and  (3)  provide  EPA  and 
afiiected  faciUties  with  equipment 
assurances  for  carrying  out  effective 
monitoring.  Today's  proposal 
supplements  the  November  25, 1994 


proposal  and  will  further  contribute  to 
the  goal  of  updating  COMS  design  and 
performance  requirements. 

These  revisions  to  subpart  A  and  PS- 
1  will  apply  to  all  COMS  installed  or 
replaced  after  the  date  of  promulgation 
for  piuposes  of  monitoring  opacity,  as 
required  in  the  Code  of  Federal 
Regulations  (CFR).  These  requirements 
may  also  apply  to  stationary  sources 
located  in  a  State,  District,  Reservation, 
or  Territory  that  have  adopted  these 
requirements  into  their  implementation 
plan.  Following  promulgation,  a  source 
owner,  operator,  or  manufacturer  will  be 
subject  to  these  requirements  if 
installing  a  new  COMS.  relocating  a 
COMS.  replacing  a  COMS,  recertifying  a 
COMS  that  has  imdergone  substantial 
refurbishing  (in  the  opinion  of  the 
enforcing  agency),  or  has  been 
specifically  required  to  recertify  the 
COMS  with  these  revisions. 

n.  Summary  of  Changes 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  aims  to  reduce  costs  to  the 
private  and  pubhc  sectors  by  requiring 
federal  agencies  to  draw  upon  any 
existing,  suitable  technical  standards 
used  in  commerce  or  industry.  To 
comply  with  NTTAA.  which  went  into 
effect  in  March  1996.  EPA  must 
consider  and  use  voluntary  consensus 
standards  (VCS's),  if  available  and 
applicable,  unless  such  use  is 
inconsistent  with  law  or  otherwise 
impractical.  

m  compUance  with  NTTAA.  this 
proposal  incorporates  by  reference 
ASTM  standard  D6216.  The  ASTM 
D6216  will  be  referenced  in  40  CFR  part 
60,  §60.17.  The  development  of  D6216 
was  imdertaken  as  a  result  of 
discussions  between  representatives  of 
ASTM  and  EPA  during  September  1996. 
The  ASTM  agreed  to  develop  D6216  to 
assist  EPA  in  overcoming  technical 
issues  with  opacity  monitors.  The 
additional  design  and  performance 
specifications  and  test  procedures 
included  in  D6216  eliminate  many  of 
the  performance  problems  that  EPA 
encountered  and  contribute  to  ensuring 
the  quality  of  opacity  monitoring  results 
without  restricting  future  technological 
development.  ASTM  believes  that 
purchasers  of  opacity  monitoring 
equipment  meeting  all  of  the 
requirements  of  D6216  are  assured  that 
the  opacity  monitoring  equipment  meets 
all  of  the  design  requirements  of  PS-1 
and  additional  design  specifications  that 
eliminate  many  of  the  operational 
problems  that  were  encountered  in  the 
field.  The  standard  will  be  incorporated 
as  presented  in  the  following  sections  A 
andB. 
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A.  Design  Specifications  Verification 
Procedures 

This  proposal  incorporates  the  design 
specification  verification  procedures 
from  ASTM  standard  D6216  in  their 
entirety.  Included  in  ASTM  D6216  are 
three  new  design  specification 
verification  procedures  that  will  ensure 
the  accuracy  of  opacity  monitor  data  is 
not  affected  by  fluctuations  in  supply 
voltage,  ambient  temperature,  and 
ambient  light.  Therefore,  EPA  is 
proposing  the  addition  of  verification 
procedures  for:  (a)  Insensitivity  to 
supply  voltage  variations,  (b)  thermal 
stability,  and  (c)  insensitivity  to  ambient 
light. 

The  proposed  revisions  would  move 
the  simulated  zero  and  upscale 
calibration  requirements  from  section  7 
(Performance  Specifications  Verification 
Procedures)  in  November  25, 1994 
proposal  to  section  6  (Design 
Specification  Verification  Procedures). 
ASTM  standard  D6216  provides 
procedures  for  calibration  check 
devices,  as  well  as  automated 
mechanisms  to  determine  simulated 
zero  and  upscale  calibration  drift.  The 
Agency  is  requesting  comments  on  these 
proposed  revisions,  and  in  particular  on 
the  use  of  ASTM  standard  D6216. 

B.  Performance  Specifications 
Verification  Procedures 

In  a  reversal  from  the  November  25, 
1994  proposed  revisions  to  PS-1  which 
placed  the  responsibility  of  some  tests 
on  the  owner  and  operator,  this 
proposal  places  the  responsibility  of 
performing  the:  (a)  Calibration  error  test, 

(b)  instrument  response  time  test,  and 

(c)  optical  alignment  indicator  test,  on 
the  manufactiu^r.  Under  this  proposal, 
these  tests  and  the  equipment 
preparation  would  be  performed  prior  to 
shipping  the  COMS  to  the  owner  or 
operator.  ASTM  explained  to  the  EPA 
that  the  manufacturers  would  be 
conducting  these  tests  on  each  monitor 
and  also  that  the  manufacturers  were 
more  adequately  equipped  with  test 
stands  for  doing  these  tests  than  the 
owner  and  operator  at  the  facility. 

This  proposal  also  incorporates  by 
reference  the  procedures  for  these  tests 
fix)m  ASTM  standard  D6216.  The 
Agency  requests  comments  on  these 
proposed  revisions,  and  in  particular  on 
the  use  of  ASTM  standard  D6216. 

C.  Other  Revisions 

This  proposal  also  contains  some 
revisions  to  40  CFR  part  60, 
§  60.13(d)(1)  and  several  revisions  or 
corrections  to  PS-1.  Those  revisions  and 
corrections  are  summarized  below.  The 
Agency  requests  comments  on  these 
proposed  changes. 


We  propose  the  following  two 
revisions  to  §  60.13(d)(1): 

(1)  Change  the  zero  and  span  calibration 
levels  to  be  based  on  the  applicable  opacity 
standard;  therefore,  proper  operation  of  the 
monitor  near  the  emission  standard  can  be 
confirmed  on  a  daily  basis,  and 

(2)  Revise  the  statement  about  calibration 
materials  as  defined  in  the  applicable  version 
of  PS-1;  EPA's  intent  is  to  have  only  one 
version  of  PS-1. 

The  Agency  proposes  the  following 
revisions  for  section  2,  Definitions,  of 
PS-1: 

(1)  Replace  section  2.3  Calibration  Drift 
with  Upscale  Calibration  Drift  and  being 
moved  to  section  2.23.  This  change  causes 
the  remaining  definition  subsection  numbers 
to  change. 

(2)  Modify  several  definitions  to  be 
consistent  with  ASTM  D6216. 

(3)  Add  definitions  for  the  following  three 
procedures  to  be  consistent  with  ASTM 
D6216:  External  Adjustment.  Intrinsic 
Adjustment,  and  Zero  Compensation. 

We  propose  the  following 
modifications  and  corrections  to  section 
4,  Installation  Specifications,  of  PS-1: 

(1)  Since  a  new  design  performance 
specification  now  requires  that  the  of>acity 
monitor  exhibit  no  interference  firom  ambient 
light,  modify  section  4.1  by  removing  4.1(d). 

(2)  Reorganize  section  4  because  sections 
4.1  and  4.2  were  both  titled  Measurement 
Location. 

We  propose  the  following  revisions  to 
section  5,  Design  Specifications,  of  PS- 
1: 

(1)  Add  design  specifications  criteria  for, 

(a)  insensitivity  to  supply  voltage  variation, 

(b)  thermal  stability,  and 

(c)  insensitivity  to  ambient  light. 

(2)  Revise  the  requirement  to  display  and 
record  changes  to  the  pathlength  correction 
factor  (PLCF)  such  that  the  PLCF  must  not  be 
changeable  and  an  alarm  must  activate  when 
the  PLCF  is  changed. 

(3)  Update  table  1-1  to  reflect  the  revised 
and  added  design  specifications. 

We  also  propose  to  revise  section  7  as 
follows: 

(1)  Revise  table  1-3  in  section  7  so  that  the 
opacity  values  used  for  the  calibration  error 
test  ensure  the  accuracy  of  the  opacity 
monitor  near  the  opacity  standard.  The 
November  25, 1994  proposed  revisions  did 
not  check  the  accuracy  of  the  COMS  at  or 
near  the  applicable  standard. 

(2)  Revise  section  7.1.3.1.3  to  reduce  the 
calibration  frequency  of  primary  attenuators 
used  for  calibration  of  secondary  attenuators. 
ASTM  assured  EPA  that  when  primary 
attenuators  are  used  only  to  calibrate 
secondary  attenuators,  and  they  are  stored  in 
a  protective  case,  scratching  or  other 
degradation  of  their  surface  is  virtually 
eliminated. 

(3)  Revise  section  7.1.3.2  to  reduce  the 
calibration  frequency  of  secondary 
attenuators.  ASTM  explained  to  EPA  that 
unless  a  secondary  filter  was  severely 


damaged,  the  calibration  would  not  change 
over  a  six-month  period. 

(4)  Revise  section  7.3,  operational  test 
period,  to  clarify  the  sources  operating  status 
during  the  336-hour  test  period.  Diuing  the 
operational  test  period,  the  source  should 
operate  in  its  normal  operating  mode. 
Therefore,  if  normal  operations  contain 
routine  source  shutdowns,  the  source's  down 
periods  are  included  in  the  336-hour 
operational  test  period.  Also,  the  interval 
between  when  external  zero  and  calibration 
adjustments  can  be  made  has  been  extended 
from  24  hours  to  168  hours. 

m.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  information 
submitted  or  otherwise  considered  by 
EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  to  allow 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (Clean  Air  Act  Section 
307(d)(7)(A)l. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  October  4, 1993),  the  EPA  is 
required  to  judge  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  this  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  affect  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligation  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  "significant" 
because  none  of  the  listed  criteria  apply 
to  this  action.  Consequently,  this  action 
was  not  submitted  to  OMB  for  review 
under  Executive  Order  12866. 
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C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
nilemaldng  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  no 
additional  cost  will  be  incurred  by  such 
entities  because  of  the  changes  specified 
by  the  rule.  The  requirements  of  the 
proposal  reaffirm  the  existing 
requirements  for  demonstrating 
conformance  with  the  COMS  PS's. 
Small  entities  will  be  affected  to  the 
same  degree  that  they  are  affected  imder 
existing  requirements.  Therefore,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
ReducUon  Act  of  1980,  44  U.S.C.  3501 
etseq. 

E.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
rule,  or  any  final  rule  for  which  a  notice 
of  proposed  rulemaking  was  published, 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Under  Section  205,  if  a  budgetary 
impact  statement  is  required  imder 
section  202,  the  EPA  must  select  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule,  imless  the 
Agency  explains  why  this  alternative  is 
not  selected  or  the  selection  of  this 
alternative  is  inconsistent  with  law. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule.  Section  204 
requires  the  Agency  to  develop  a 
process  to  allow  elected  state,  local,  and 
tribal  government  officials  to  provide 
input  in  the  development  of  any 


proposal  containing  a  significant 
Federal  intergovermnental  mandate. 
The  EPA  has  determined  that  this 
proposed  rule  does  not  include  a 
Federal  mandate  that  may  result  in  - 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  The  EPA  has  also 
determined  that  this  proposed  rule  does 
not  significantly  or  imiquely  impact 
small  governments.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

F.  Executive  Order  12875 

Executive  Order  12875  applies  to  the 
promulgation  of  any  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local,  or  tribal 
government.  Today's  action  does  not 
impose  any  unfunded  mandate  upon 
any  State,  local,  or  tribfil  government; 
therefore.  Executive  Order  12875  does 
not  apply  to  this  rulemaking. 

G.  National  Technology  Transfer  and 
Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA),  section  12(d),  Pub.  L.  104- 
113,  generally  requires  federal  agencies 
and  departments  to  use  technical 
standards  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies,  using  such  technical  standards 
as  a  means  to  carry  out  policy  objectives 
or  activities  determined  by  the  agencies 
and  departments.  If  use  of  such 
technical  standards  is  inconsistent  with 
applicable  law  or  otherwise  impractical, 
a  federal  agency  or  department  may 
elect  to  use  technical  standards  that  are 
not  developed  or  adopted  by  voluntary 
consensus  standards  bodies  if  the  head 
of  the  agency  or  department  transmits  to 
the  Office  of  Management  and  Budget 
an  explanation  of  the  reasons  for  using 
such  standards. 

To  comply  with  NTT  A,  which  went 
into  effect  in  March  1996.  EPA  must 
consider  and  use  volimtary  consensus 
standards  (VCS's)  if  available  and 
applicable.  Today's  action  proposes  to 
incorporate  a  VCS  developed  arid 
adopted  by  ASTM.  standard  D6216. 
ASTM  agreed  to  develop  06216  to  assist 
EPA  in  overcoming  technical  issues 
with  opacity  monitors. 

H.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
addresses  an  environmental  health  or 
safety  risk  that  has  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 


must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  this  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.0. 12866. 

/.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is  ~ 

unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  proper  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
conunimities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Sobiects  in  40  OH  Part  60 

Environmental  protection.  Air 
pollution  control.  Continuous  emission 
monitoring.  Opacity,  Particulate  matter. 
Performance  specification.  Preparation, 
Transmissometer. 

Dated:  September  15. 1998. 
Carol  M.  Browner, 
Administrator 
MLUMO  COOe  two  «0  M 

The  EPA  proposes  that  40  CFR  part  60 
be  amended  as  follows: 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  7401,  7411.  7413, 
7414,  7416,  7601,  and  7602. 

2.  Section  60.13  is  amended  by 
revising  paragraph  (d)(1)  as  follows: 


50828  Federal  Register /Vol.  63,  No.  184 /Wednesday.  September  23,  1998 /Proposed  Rules 


f  60.13    Monitoring  raqulreiTwntt. 

(d)(1)  Owners  and  operators  of 
continuous  emission  monitoring 
systems  (CEMS's)  installed  in 
accordance  with  the  provisions  of  this 
part,  shall  automatically  check  the  zero 
(or  low  level  value  between  0  and  20 
percent  of  span  value)  and  span  (50  to 
100  percent  of  span  value)  calibration 
drifts  (CD's)  at  least  once  daily.  For 
CEMS's  used  to  measure  opacity  in 
accordance  with  the  provisions  of  this 
part,  owners  and  operators  shall 
automatically,  intrinsic  to  the 
continuous  opacity  monitoring  system 
(COMS),  check  the  zero  and  upscale 
cahbration  drifts  at  least  once  daily.  For 
a  COMS,  the  acceptable  range  of  zero 
and  upscale  calibration  values  shall  be 
as  defined  in  PS-1  in  appendix  B  of  this 
part.  Where  an  opacity  standard  of  10 
percent  or  less,  corrected  to  stack  exit 
conditions,  has  been  specified,  a 
surrogate  10  percent  opacity  standard 
shall  be  used  for  determining  the  daily 
calibration  values  for  the  drift 
assessments  required  above.  The  zero 
and  upscale  value  shall,  as  a  minimimi, 
be  adjusted  whenever  either  the  24-hour 
zero  drift  or  the  24-hour  span  drift 
exceeds  two  times  the  limit  of  the 
appUcable  PS  in  ap(>endix  B  of  this  part, 
l^e  system  must  allow  the  amoimt  of 
the  excess  zero  and  span  drift  to  be 
recorded  and  quantified  whenever 
specified.  For  COMS's,  the  optical 
surfaces,  exposed  to  the  effluent  gases, 
shall  be  cleaned  prior  to  performing  the 
zero  £md  span  drift  adjustments,  except 
for  systems  using  automatic  zero 
adjustments.  The  optical  siu'faces  shall 
be  cleaned  when  the  cumulative 
automatic  zero  compensation  exceeds  4 
percent  opacity. 

3.  Section  60.17  is  amended  by 
adding  (a)(64)  as  follows: 

§  60.17    incorporation  by  referanca. 

*        •        •        •        * 

(a)  *  *  * 

(64)  ASTM  D6216-97  Standard 
Practice  for  Continuous  Opacity 
Monitoring  Manufacturers  to  Certify 
Design  Conformance  and  Monitor 
Calibration,  IBR  approved . 


(date  of  publication  of  final  rule  in  the 
Federal  Register)  for  appendix  B,  PS-1. 

***** 

3.  Appendix  B,  Part  60,  Performance 
Specification  1  is  amended  by  revising 
sections  1.  introductory  text,  1.1, 1.1.2, 
1.1.3,  2,  3  introductory  text,  3.1 
introductory  text,  4,  5  introductory  text, 
5.1.2,  5.1.3,  5.1.4,  5.1.5,  5.1.6,  5.1.7, 
5.1.8,  5.1.9,  5.1.10,  5.1.11,  5.1.12,  5.1.13. 
6.7  introductory  text,  7.1,  7.1.1,  7.1.2, 


7.1.3  introductory  text,  7.1.3.1.3,  7.1.3.2, 
7.1.4,  7.1.5,  7.1.6,  7.2  introductory  text, 
7.3,  7.3.1,  7.3.2,  7.3.3,  7.3.4  introductory 
text,  9  introductory  text,  9.1 
introductory  text,  9.1.b.,  h.  k  &  1,  9.2 
introductory  text,  9.2g,  h.,  i,  j,  k,  1,  m, 
&  n,  9.3  introductory  text,  9.3a,  c,  e,  & 
f,  9.4,  9.5,  9.5.1  introductory  text,  9.5.1 
(4).  (5),  (6),  (7),  9.6, 10.6  &  10.7  to  read 
as  follows: 

APPENDK  B— PERFORMANCE 
SPEanCATIONS 


PERFORMANCE  SPECIFICATION  1— 
Specifications  and  Test  Procedures  for 
Continuous  Opacity  Monitoring  Systems  in 
Stationary  Sources 

1.    Applicability  and  Principle. 

1.1    Applicability. 
•         *         •         •         • 

1.1.2  Performance  Specification  1  (PS-1) 
applies  to  COMS's  installed  on  or  after 

(30  days  after  the  date  of 

publication  of  the  ftnal  rule  in  the  Federal 
Register). 

1.1.3  A  COMS  installed  before 


(30  days  after  the  date  of  publication  of  the 
final  rule  in  the  Federal  Register)  need  not 
be  re-tested  to  demonstrate  compliance  with 
these  PS's  unless  specifically  required  by 
regulatory  action  other  than  the  promulgation 
of  PS-1.  If  a  COMS  installed  prior  to 

(30  days  after  the  date  of 

publication  of  the  ftnal  rule  in  the  Federal 
Register)  is  replaced  or  relocated,  this  PS-1 
shall  apply  to  the  COMS  replacement  or  as 
relocated. 


2.    Definitions. 

In  addition  to  the  definitions  listed  below, 
this  speciftcation  also  includes  the 
definitions  found  in  ASTM  standard  D6216 
(incorporated  by  reference — see  40  CFR 
60.17) 

2.1  Angle  of  Projection  (AOP).  The  angle 
that  contains  all  of  the  radiation  projected 
trom  the  light  source  of  the  analyzer  at  a  level 
of  greater  than  2.5  percent  of  the  peak 
illuminance. 

2.2  Angle  of  View  (AOV).  The  angle  that 
contains  all  of  the  radiation  detected  by  the 
photodetector  assembly  of  the  analyzer  at  a 
level  greater  than  2.5  percent  of  the  peak 
detector  response. 

2.3  Calibration  Error.  The  sum  of  the 
absolute  value  of  the  mean  difference  and 
confidence  coefficient  for  the  opacity  values 
indicated  by  an  opacity  monitoring  system  as 
com{>ared  to  the  known  values  of  three 
calibration  attenuators  under  clear  path 
conditions  when  the  monitor  is  optically 
aligned. 

2.4  Centroid  Area.  A  concentric  area  that 
is  geometrically  similar  to  the  stack  or  duct 
cross-section  and  is  no  greater  than  1  percent 
of  the  stack  or  duct  cross-sectional  area. 

2.5  Continuous  Opacity  Monitoring 
System.  The  total  equipment  required  for 
continuous  monitoring  of  efiluent  opacity, 
averaging  of  emission  measurement  data,  and 
permanently  recording  monitor  results.  The 
system  consists  of  the  following  major 
subsystems: 


2.5.1  Opacity  Monitor.  The  measurement 
instrument  used  for  the  continuous 
determination  of  the  opacity  of  the  efiluent 
released  to  the  atmosphere.  An  opacity 
monitor  includes  a  transmissometer,  a  means 
to  correct  opacity  measurements  to 
equivalent  single  pass  opacity  values  that 
would  be  observed  at  the  emission  outlet 
pathlength,  and  all  other  interface  and 
peripheral  equipment  necessary  for 
continuous  operation. 

2.5.2  Data  Recorder.  That  portion  of  the 
installed  COMS  that  provides  a  permanent 
record  of  the  opacity  monitor  output  in  terms 
of  opacity.  The  data  recorder  may  include 
automatic  data  reduction  capabilities. 

2.6  Dust  Compensation.  A  method  or 
procedure  forsystematically  adjusting  the 
output  of  a  transmissometer  to  account  for 
reduction  in  transmitted  light  reaching  the 
detector  (apparent  increase  in  opacity)  that  is 
specifically  due  to  the  accujnulation  of  dust 
on  the  exposed  optical  surfaces  of  the 
transmissometer. 

2.7  External  Adjustment.  Either  a  manual, 
physical  adjustment  made  by  the  user 
(operator)  to  a  component  of  the  COMS  that 
affects  the  COMS's  response  or  performance, 
or  an  adjustment  applied  by  the  data 
acquisition  system  which  is  external  to  the 
opacity  monitor. 

2.8  External  Audit  Device.  The  inherent 
design,  equipment,  or  accommodation  of  the 
opacity  monitor  allowing  the  independent 
assessment  of  the  COMS's  calibration  and 
operation. 

2.9  External  Zeroing  Device  (Zero-)ig).  An 
external,  removable  device  for  simulating  or 
checking  the  across  stack  zero  of  the  COMS. 

2.10  Full  Scale.  The  maximum  data 
display  output  of  the  COMS.  For  purposes  of 
recordkeeping  and  reporting,  full  scale  shall 
be  greater  than  80  percent  opacity.' 

2.11  Intrinsic  Adjustment.  An  automatic 
and  essential  feature  of  an  opacity  monitor 
that  provides  for  the  internal  control  of 
specific  components  or  adjustment  of  the 
monitor  response  in  a  manner  consistent 
with  the  manufact\irer's  design  of  the 
instrument  and  its  intended  operation. 

2.12  Mean  Spectral  Response.  The  mean 
response  wavelength  of  the  wavelength 
distribution  for  the  effective  spectral 
response  curve  of  the  transmissometer. 

2.13  Opacity.  The  fraction  of  incident 
light  that  is  attenuated,  due  to  absorption, 
reflection,  and  scattering,  by  an  optical 
medium.  Opacity  (Op)  and  transmittance  (Tr) 
are  related  by:  Op  =  1-Tr. 

2.14  Operational  Test  Period.  A  period  of 
time  (336  hours)  during  which  the  COMS  is 
expected  to  operate  within  the  established 
performance  specifications  without  any 
unscheduled  maintenance,  repair,  or 
adjustment. 

2.15  Optical  Density.  A  logarithmic 
measure  of  the  amount  of  incident  light 
attenuated.  Optical  Density  (OD)  is  related  to 
the  transmittance  and  opacity  as  follows:  OD 
=  -log,o(l-Op). 

2.16  Pathlength.  The  depth  of  effluent  in 
the  light  beam  between  the  receiver  and  the 
transmitter  of  a  single-pass  transmissometer, 
or  the  depth  of  effluent  between  the 
transceiver  and  reflector  of  a  double-pass 
transmissometer.  Three  pathlengths  are 
referenced  by  this  specification  as  follows: 


Federal  Register /Vol.  63,  No.  184  /  Wednesday,  September  23,  1998 /Proposed  Rules  50829 


2.16.1  Emission  Outlet  Pathlength.  The 
pathlength  (depth  of  efiluent)  at  the  location 
where  emissions  are  released  to  the 
atmosphere.  For  circular  stacks,  the  emission 
outlet  pathlength  is  the  internal  diameter  at 
the  stack  exit.  For  noncircular  outlets,  the 
emission  outlet  pathlength  is  the  hydraulic 
diameter.  For  square  stacks:  D  =  (2LW)/(L  + 
W),  where  L  is  the  length  of  the  outlet  and 
W  is  the  width  of  the  outlet.  Note  that  this 
definition  does  not  apply  to  positive  pressure 
baghouse  outlets  with  multiple  stacks,  side 
discharge  vents,  ridge  roof  monitors,  etc. 

2.16.2  Installation  Pathlength.  The 
installation  flange-to-flange  distance  between 
the  receiver  and  the  transmitter  of  a  single- 
pass  transmissometer  or  between  th^ 
transceiver  and  reflector  of  a  double-pass 
transmissometer.  The  installation  pathlength 
is  to  be  used  for  the  optical  alignment, 
response,  and  calibration  error  tests  of 
section  7. 

2.16.3  Monitoring  Pathlength.  The 
effective  depth  of  effluent  (the  distance  over 
which  the  light  beam  is  actually  evaluating 
the  stack  effluent)  measured  by  the  COMS  at 
the  installation  location.  Monitoring 
pathlength  is  to  be  used  for  calculation  of  the 
pathlength  correction  factor  (PLCF).  The 
effective  depth  of  effluent  measured  by  the 
COMS  must  be  equal  to  or  greater  than  90 
percent  of  the  distance  between  duct  or  stack 
walls. 

2.17  Peak  Spectral  Response.  The 
wavelength  of  maximum  sensitivity  of  the 
transmissometer. 

2.18  Primary  Attenuators.  Primary 
attenuators  are  those  calibrated  by  the 
National  Institute  of  Standards  and 
Technology  (NIST). 

2.19  Response  Time.  The  amount  of  time 
it  takes  the  COMS  to  display  on  the  data 
recorder  95  percent  of  a  step  change  in 
opacity. 

2.20  Secondary  Attenuators.  Secondary 
attenuators  are  those  calibrated  against 
primary  attenuators  according  to  procedures 
in  section  7.1.3. 

2.21  Transmissometer.  An  instrument 
used  for  the  in-situ  measurement  of  light 
transmittance  in  a  particulate-laden  gas 
stream.  Single  pass  transmissometers  consist 
of  a  light  source  and  detector  components 
mounted  on  opposite  ends  of  the 
measiuement  path.  Double  pass  instruments 
consist  of  a  transceiver  (including  both  light 
source  and  detector  components)  and  a 
reflector  mounted  on  opposite  ends  of  the 
measurement  path. 

2.22  Transmittance.  The  fraction  of 
incident  light  that  is  transmitted  through  an 
optical  medium. 

2.23  Upscale  Calibration  Drift  (CD).  The 
difference  in  the  COMS  output  readings  from 
the  upscale  calibration  value  after  a  stated 
period  of  normal  continuous  operation 
during  which  no  unscheduled  maintenance, 
repair,  or  adjustment  took  place. 

2.24  Upscale  Calibration  Value.  The 
opacity  value  at  which  a  calibration  check  of 
the  COMS  is  performed  by  simulating  an 
upscale  opacity  condition  as  viewed  by  the 
detector.  Ah  opacity  value  (corrected  for 
pathlength)  that  is  150  to  190  percent  of  the 
applicable  opacity  standard. 

2.25  Zero  Calibration  Drift.  The 
difference  in  the  COMS  output  readings  from 


the  zero  calibration  value  after  a  stated 
period  of  normal  continuous  operation 
during  which  no  unscheduled  maintenance, 
repair,  or  adjustment  had  taken  place. 

2.26  Zero  Calibration  Value.  A  value  at 
which  a  calibration  check  of  the  COMS  is 
performed  by  simulating  a  zero  opacity 
condition  as  viewed  by  the  detector.  An 
opacity  value  (corrected  for  pathlength)  that 
is  0  to  10  percent  of  the  applicable  opacity 
standard. 

2.27  Zero  and  Upscale  Calibration  Value 
Attenuator  System.  An  inherent  system  of  the 
COMS  that  can  be  an  automatic  electro- 
mechanical and  filter  system  used  for 
simulating  both  a  zero  and  upscale 
calibration  value  and  providing  an 
assessment  and  record  on  the  calibration  of 
the  instrument.  Optical  filters  or  screens  with 
neutral  spectral  characteristics,  or  other 
device  that  produces  a  zero  or  an  upscale 
calibration  value  shall  be  used. 

2.28  Zero  Compensation.  An  automatic 
adjustment  of  the  transmissometer  to  achieve 
the  correct  response  to  the  zero  calibration 
value. 

3.  Apparatus. 

3.1    Continuous  Opacity  Monitoring 
System.  A  COMS  includes  an  opacity 
monitor  that  meets  the  design  and  PS's  of 
PS-1  and  a  suitable  data  recorder,  such  as  an 
analog  strip  chart  recorder  or  other  suitable 
device  (e.g.,  digital  computer),  with  an  input 
signal  range  compatible  with  the  analyzer 
output. 
*         •         *         •         • 

4.  Installation  Specifications. 

Install  the  COMS  at  a  location  where  the 
opacity  measurements  are  representative  of 
the  total  emissions  from  the  affected  facility. 
This  requirement  can  be  met  as  follows: 

4.1     Measurement  Location.  Select  a 
measurement  location  that  is  (a)  at  least  4 
duct  diameters  downstream  from  all  partic- 
ulate control  equipment  or  flow  disturbance, 
(b)  at  least  2  duct  diameters  upstream  of  a 
flow  disturbance,  (c)  where  condensed  water 
vapor  is  not  present,  and  (d)  accessible  in 
order  to  permit  maintenance. 

4.1.1    The  primary  concern  in  locating  a 
COMS  is  determining  a  location  of  well- 
mixed  stack  gas.  Two  factors  contribute  to 
complete  mixing  of  emission  gases: 
turbulence  and  sufficient  mixing  time.  The 
criteria  listed  below  define  conditions  under 
which  well-mixed  emissions  can  be 
expected.  Select  a  light  beam  path  that  passes 
through  the  centroidal  area  of  the  stack  or 
duct.  Additional  requirements  or 
modifications  must  be  met  for  the  following 
locations: 

4.1.1.1  If  the  location  is  in  a  straight 
vertical  section  of  stack  or  duct  and  is  less 
than  4  equivalent  diameters  downstream 
from  a  bend,  use  a  light  beam  path  that  is  in 
the  plane  defined  by  the  upstream  bend  (see 
figure  1-1). 

4.1.1.2  If  the  location  is  in  a  straight 
vertical  section  of  stack  or  duct  and  is  less 
than  4  equivalent  stack  or  duct  diameters 
upstream  from  a  bend,  use  a  light  beam  path 
that  is  in  the  plane  defined  by  the 
downstream  bend  (see  figure  1-2). 

4.1.1.3  If  the  location  is  in  a  straight 
vertical  section  of  stack  or  duct  and  is  less 
than  4  equivalent  stack  or  duct  diameters 


downstream  and  is  also  less  than  1  diameter 
upstream  from  a  bend,  use  a  light  beam  p>ath 
in  the  plane  defined  by  the  upstream  bend 
(see  figure  1-3). 

4.1.1.4  If  the  location  is  in  a  horizontal 
section  of  stack  or  duct  and  is  at  least  4 
equivalent  stack  or  duct  diameters 
downstream  from  a  vertical  bend,  use  a  light 
beam  path  in  the  horizontal  plane  that  is 
between  Vs  and  »/i  the  distance  up  the 
vertical  axis  bom  the  bottom  of  the  duct  (see 
figure  1-4). 

4.1.1.5  If  the  location  is  in  a  horizontal 
section  of  duct  and  is  less  than  4  diameters 
downstream  from  a  vertical  bend,  use  a  light 
beam  path  in  the  horizontal  plane  that  is 
between  ^/z  and  Va  the  distance  up  the 
vertical  axis  from  the  bottom  of  the  duct  for 
upward  flow  in  the  vertical  section,  and  is 
between  '/i  and  '/i  the  distance  up  the 
vertical  axis  from  the  bottom  of  the  duct  for 
downward  flow  (figure  1-5). 

4.2  Alternative  Locations  and  Light  Beam 
Paths.  Locations  and  light  beam  paths,  other 
than  those  cited  above,  may  be  selected  by 
demonstrating,  to  the  Administrator  or 
delegated  agent,  that  the  average  opacity 
measured  at  the  alternative  location  or  path 
is  equivalent  to  the  opacity  as  measured  at 

a  location  meeting  the  criteria  of  section  4.1. 
The  opacity  at  the  alternative  location  is 
considered  equivalent  if  the  average  opacity 
value  measured  at  the  alternative  location  is 
within  ±10  percent  of  the  average  opacity 
value  measured  at  the  location  meeting  the 
installation  criteria  in  section  4.1,  and  the 
difference  between  any  two  average  opacity 
values  is  less  than  2  percent  opacity 
(absolute).  To  conduct  this  demonstration, 
simultaneously  measure  the  opacities  at  the 
two  locations  or  paths  for  a  minimum  period 
of  time  (e.g.,  180-minutes)  covering  the  range 
of  normal  of>erating  conditions  and  compare 
the  results.  The  opacities  of  the  two  locations 
or  paths  may  be  measured  at  different  times, 
but  must  represent  the  same  process 
operating  conditions.  Alternative  procedures 
for  determining  acceptable  locations  may  be 
used  if  approved  by  the  Administrator. 

4.3  Slotted  Tube.  For  COMS  that  uses  a 
slotted  tube,  the  slotted  tube  must  be  of 
sufficient  size  and  orientation  so  as  not  to 
interfere  with  the  free  flow  of  effluent 
through  the  entire  optical  volume  of  the 
COMS  photodetector.  The  manufacturer  must 
also  present  information  in  the  certificate  of 
conformance  that  the  slotted  tube  minimizes 
light  reflections.  As  a  minimum,  this 
demonstration  shall  consist  of  laboratory 
operation  of  the  COMS  both  with,  and 
without  the  slotted  tube  in  position.  The 
slotted  portion  must  meet  the  monitoring 
pathlength  requirements  of  2.16.3. 

5.  Design  Specifications. 
***** 

5.1.2  Angle  of  View.  The  total  AOV  shall 
be  no  greater  than  4  degrees  for  all  radiation 
above  2.5  percent  of  peak. 

5.1.3  Angle  of  Projection.  The  total  AOP 
shall  be  no  greater  than  4  degrees  for  all 
radiation  above  2.5  percent  of  peak. 

5.1.4  Optical  Alignment  Indicator.  Each 
opacity  monitor  must  provide  some  method 
for  visually  or  electronically  determining  that 
each  separate  portion  of  the  COMS,  the 
transmitter  or  transceiver  and  detector  or 
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reflector,  is  optically  aligned  with  respect  to 
the  optical  axis  of  the  system.  The  method 
provided  must  be  capable  of  clearly 
indicating  that  the  unit  is  misaligned  when 
an  error  of  no  greater  than  ±2  percent  opacity 
occurs  due  to  misalignment  at  the 
installation  pathlength.  Instnmients  that  are 
capable  of  providing  a  clear  path  zero  check 
while  in  operation  on  a  stack  or  duct  with 
effluent  present,  and  while  maintaining  the 
same  optical  alignment  during  measurement 
and  calibration,  need  not  meet  this 
requirement  (e.g.,  some  "zero  pipe"  units). 
The  owner  and  operator  shall  insure  that  the 
COMS  manufacturer's  v«-itten  procedures 
and  the  certificate  of  conformance  depict  the 
correct  alignment  and  the  misaligimient 
corresponding  to  a  ±2  percent  opacity  shift  as 
viewed  using  the  alignment  sight. 

5.1.5  Insensitivity  to  Supply  Voltage 
Variation.  The  opacity  monitor  output  shall 
not  deviate  more  than  ±1.0  percent  single 
pass  opacity  for  variations  in  the  supply 
voltage  over  ±10  percent  from  nominal  or  the 
range  specified  by  the  manufacturer, 
whichever  is  greater.  The  zero  and  upscale 
calibration  responses  at  the  minimum  and 
maximum  supply  voltages  shall  not  vary  by 
more  than  ±1.0  percent  single  pass  opacity 
relative  to  the  responses  at  the  nominal 
supply  voltage. 

5.1.6  Thermal  Stability.  The  opacity 
monitor  output  shall  not  deviate  more  than 
±2.0  percent  single  pass  opacity  per  40°F 
change  in  ambient  femfierature  over  the 
range  specified  by  the  manufacturer.  The 
zero' and  upscale  calibration  responses  at  the 
minimum  and  maximum  temperatures  shall 
not  vary  by  more  than  ±2.0  percent  single 
pass  opacity  per  40°F  change  in  temperature 
relative  to  the  responses  at  the  initial 
temperature. 

5.1.7  Insensitivity  to  Ambient  Light.  The 
opacity  monitor  output  shall  not  deviate 
more  than  ±2.0  percent  single  pass  opacity 
relative  to  the  initial  response  for  any  six- 
minute  fwriod  from  sunrise  to  sunset. 

5.1.8  Simulated  Tjem  and  Upscale 
Calibration  System.  Each  analyzer  must 
include  a  calibration  system  for  simulating  a 
zero  and  upscale  calibration  value.  This 
calibration  system  must  provide,  as  a 
minimum,  a  simultaneous  system  check  of 
all  of  the  active  analyzer  internal  optics,  all 
active  electronic  circuitry  including  the 
primary  light  source  (lamp)  and 
photodetector  assembly,  and  electro- 
mechanical systems  used  during  normal 
measurement  operation. 

5.1.9  Automated  Zero  and  Upscale  Value 
Compensation  Recorder,  Indicator,  and 
Alarm.  The  COMS  shall  provide  an 
automated  means  for  determining  and 
recording  the  actual  amount  of  24-hour  zero 
compensation  on  a  daily  basis.  The  COMS 
also  shall  provide  an  alarm  (visual  or 
audible)  when  a  ±4  percent  opacity  zero 
compensation  has  been  exceeded.  This 
indicator  shall  be  at  a  location  which  can  be 
seen  or  heard  by  the  operator  (e.g.,  process 
control  room)  and  accessible  to  the  operator 
(e.g.,  the  data  output  terminal). 

5.1.9.1    During  the  operational  test  period, 
the  COMS  also  must  provide  a  means  for 
determining  and  automatically  recording  the 
actual  amount  of  uoscale  calibration  value 


comftensation  at  specified  2-hour  intervals  so 
that  the  actual  2-hour  upscale  calibration 
value  shift  can  be  determined  (see  section 
7.3.3). 

5.1.9.2    The  determination  of  dirt 
accimiulation  on  all  surfaces  exposed  to  the 
effluent  being  measured  shall  include  only 
those  surfaces  in  the  direct  path  of  the 
measuring  light  beam  under  normal  opacity 
measurement  and  with  the  zero  calibration 
value  in  place  or  equivalent  mechanism 
necessary  for  the  dirt  compensation 
measurement.  The  dust  accumulation  must 
actually  be  measured. 

5.1.10  External  Calibration  Filter  Access. 
The  COMS  must  be  designed  to 
accommodate  an  independent  assessment  of 
the  total  systems  respwnse  to  external  audit 
filters.  An  adequate  design  shall  permit  the 
use  of  external  (i.e.,  not  intrinsic  to  the 
instrument)  neutral  density  filters  to  assess 
monitor  operation  during  performance 
audits.  The  external  audit  filter  access  design 
shall  ensure  that  the  entire  beam  received  by 
the  detector  will  pass  through  the  attenuator 
and  that  the  attenuator  is  inserted  in  a 
manner  which  minimizes  interference  frtsm 
the  reflected  light.  This  system  may  include 
an  external  audit  zero-jig  as  identified  in 
section  2.9. 

5.1.11  Pathlength  Correction  Factor 
Recording  and  Indicating  System.  The  COMS 
shall  display  and  record  all  opacity  values 
corrected  to  the  emission  outlet  pathlength. 
Equations  1-7  or  1-8  may  be  used.  The 
system  shall  be  designed  and  constructed  so 
that  the  PLCF  cannot  be  changed  by  the  end 
user,  or  is  recorded  during  each  calibration 
check  cycle,  or  provides  an  alarm  when  the 
value  is  changed. 

5.1.12  External  Fault  Indicator.  The 
installed  COMS  must  provide  a  means  to 
automatically  alert  the  owner  or  operator 
when  a  component  or  performance  parameter 
has  failed  or  been  exceeded  (e.g.,  projector 
lamp  failure,  zero  or  upscale  calibration 
error,  purge  air  blower  fiailure,  data  recorder 
failure).  Indicator  lights  or  alarms  must  be 
visible  or  audible  to  the  operators). 

5.1.13  Data  recorder  resolution.  The  data 
recorder  and  data  acquisition  system  shall 
record  and  display  opacity  values  to  O.S 
percent  opacity. 

Table  1-1.— COMS  Design 

SPECIFICATIONS 

1 .  Peak  and  mean  spectral  response. 

2.  Angle  of  view. 

3.  Angle  of  pfojection. 

4.  Optical  alignment  indicator. 

5.  Insensitivity  to  supply  voltage  variation. 

6.  Thermal  stability. 

7.  Insensitivity  to  ambient  light. 

8.  Simulated  zero  and  upscale  calibration 
system. 

9.  Automated  zero  and  upscale  value  com- 
pensation recorder,  indicator,  and  aiami. 

10.  Extemal  calibration  filter  access. 

11.  Pathlength   correction    factor    recording 
and  indicating  system. 

12.  External  fault  indicator. 

13.  Data  recorder  resolution. 

6.  Design  Specifications  Verification 
Procedures. 


These  procedures  apply  to  all  instruments 
installed  for  purposes  of  complying  with 
opacity  monitoring  requirements  (see  section 
1.1,  Applicability).  The  source  owner  or 
operator  is  responsible  for  the  overall  COMS 
performance  demonstration  required  by  the 
applicable  standards.  As  an  alternative,  the 
COMS  manufacturer  may  conduct  the  COMS 
design  verification  procedures  called  for  in 
this  section  and  provide  to  the  source  owner 
or  operator  a  Manufacturer's  Certificate  of 
Conformance  (MCOC).  These  procedures  will 
be  conducted,  detailed,  and  the  results 
submitted  in  the  MCOC  (section  9.5)  as  an 
integral  ;>art  of  each  COMS  demonstration 
required  by  the  applicable  standards.  In  order 
to  assure  that  the  design  and  procedures  to 
demonstrate  conformance  with  this  section 
coincide  with  the  design  procedures  as  stated 
in  the  MCOC,  the  manufacturer  is 
encouraged  to  seek  an  evaluation  by  the 
Administrator  of  the  manufacturer's 
conformance  demonstration  practices.  The 
procedures  to  demonstrate  conformance  with 
this  section  may  require  modification  to 
accommodate  instrument  designs.  All 
procedural  modifications  required  to 
demonstrate  conformance  with  the 
specifications  of  this  section  must  be 
approved,  in  writing,  by  the  Administrator. 
The  owner  and  operator  or  the  manufacturer, 
as  appropriate,  will  obtain  any  approvals  of 
modifications  to  the  specifications  of  this 
section  before  regulatory  agency  review  and 
acceptance  of  the  overall  COMS  performance 
evaluations. 

6.1  Selection  of  Analyzer.  A 
representative  analyzer  for  each  analyzer 
design  will  be  selected  for  testing  according 
to  ASTM  D6216  (incorporated  by  reference — 
see  40  CFR  §60.17),  sections  6.1.1,  6.1.2,  and 
6.1.3. 

6.2  Spectral  Response.  The  spectral 
response  test  will  be  performed  according  to 
ASTM  D6216  (incorporated  by  reference — 
see  40  CFR  §  60.17),  section  6.2. 

6.3  Angle  of  View  and  Angle  of 
Projection.  The  procedures  for  verifying  the 
AOV  and  AOP  will  be  performed  according 
to  ASTM  D6216  (incorporated  by  reference — 
see  40  CFR  §  60.17),  section  6.3. 

6.4  Insensitivity  to  Supply  Voltage 
Variations.  This  design  specification  is  to 
ensure  that  the  accuracy  of  opacity 
monitoring  data  is  not  affected  by  supply 
voltage  variations  over  the  range  specified  by 
the  manufecturer  or  ±10  percent  from 
nominal,  whichever  is  greater.  The  test  will 
be  performed  according  to  ASTM  D6216 
(incorporated  by  reference — see  40  CFR 
§60.17),  section  6.4. 

6.5  Thermal  Stability.  This  design 
specification  is  to  ensure  that  the  accuracy  of 
opacity  monitoring  data  is  not  affected  by 
ambient  temperature  variations  over  the 
range  specified  by  the  manufacturer.  This  test 
procedure  will  be  performed  according  to 
ASTM  D6216  (incorporated  by  reference — 
see  40  CFR  §  60.17),  section  6.5. 

6.6  Insensitivity  to  Ambient  Light.  This 
design  specification  is  to  ensure  that  the 
accuracy  of  opacity  monitoring  data  is  not 
affected  by  ambient  light.  The  test  will  be 
performed  according  to  ASTM  D6216 
(incorporated  by  reference — see  40  CFR 
60.17),  section  6.6. 
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6.7  Calibration  Check  Devices.  Tests  of 
devices  used  to  detemiine  simulated  zero 
and  upscale  calibration  will  be  performed 
according  to  ASTM  D6216  (incorporated  by 
reference — see  40  CFR  60.17),  section  6.9. 

6.8  Unacceptable  Findings.  Whenever  a 
manufacturer  fmds  that  a  COMS  model  does 
not  conform  to  any  of  the  design 
specification  requirements  of  sections  6.2 
through  6.7.  the  manufacturer  will  institute 
corrective  action  in  accordance  with  its 
quality  assurance  program  and  remedy  the 
cause  of  the  unacceptable  performance.  The 
manufecturer  will  then  test  all  of  the 
monitors  in  the  group  and  verify 
conformance  with  the  design  specifications 
for  each  monitor  before  they  are  shipped  to 
the  end  users.  Additionally,  the  manufacturer 
will  notify  and  provide  the  findings  to  all 
source  owners  or  operators  that  have 
received  or  installed  such  nonconforming 
COMS  models  manufactured  after  the  date  of 
the  previous  successful  conformance 
demonstration.  The  manufacturer  will  submit 
copies  of  the  purchaser  notifications  to  the 
U.S.  Environmental  Protection  Agency, 
Director,  Air  Enforcement  Division  [AR 
1119),  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20044. 

7.  Performance  Specifications  Verification 
Procedure. 

The  owner  and  operator  shall  ensure 
that  the  following  procedtires  and  tests 
are  performed  on  each  COMS  that 
conforms  to  the  design  specifications 
(Table  1-1]  to  determine  conformance 
with  the  specifications  of  Table  1-2. 
The  tests  described  in  sections  7.1.4, 
7.1.5,  and  7.1.6  shall  be  conducted  at 
the  manufacturer's  facility. 

Table  1-2.— Performance 
specifications 


level)  based  on  the  following  opacity  values 
presented  in  Table  1-3: 

Table  1-3. — Required  Calibration 
Opacity  Values 


Parameter 

Specifications 

Calibration  error*  

^  percent  opacity. 

Response  time 

<10  seconds. 

Operational  test  pe- 

336 hours. 

riod". 

Zero  drift  (24-hour)  •.. 

<2  percent  opacity. 

Calit)ration  drift  (24- 

<2  percent  opacity. 

hour). 

Zero  drift  (1-hour) 

^  percent  opacity. 

Calibration  drift  (1- 

^  percent  opacity. 

hour). 

•Expressed  as  the  sum  of  the  absohAe 
value  of  the  mean  and  the  at)solute  value  of 
the  confidence  coefficienL 

*>During  the  operational  test  period,  tne 
COMS  must  not  require  any  corrective  mainte- 
nance, repair,  repiacenrtent,  or  adjustment 
other  ttian  that  dearly  specified  as  routine  and 
required  in  the  operation  and  maintenance 
manuals. 

7.1    Preliminary  Adjustments  and  Tests. 

7.1.1  Equipment  Preparation. 

The  equipment  preparation  shall  be  done 
according  to  ASTM  D6216  (incorporated  by 
reference— see  40  CFR  60.17),  sections  7.2, 
7.3,  and  7.4. 

7.1.2  Calibration  Attenuator  Selection. 
7.1.2.1    Based  on  the  applicable  opacify 

standard,  select  a  minimum  of  three 
calibration  attenuators  (low-,  mid-,  and  high- 


For  opacity  standard  of 

lOto 
19% 

S2U% 

LOW  L6V6i  ■■■•■•••••■•••••••■••• 

Mid  Level 

5-10 
10-20 
20-40 

10-20 
20-30 

High  Level 

30-60 

If  the  applicable  opacify  standard  is  less  than 
10  percent,  the  selection  of  calibration 
attenuators  shall  be  based  on  10  percent 
opacify. 

7.1.2.2    Calculate  the  attenuator  values 
required  to  obtain  a  system  response 
equivalent  to  the  applicable  values  in  the 
ranges  specified  in  table  1-3  using  equation 
1-1.  Select  attenuators  having  the  values 
closest  to  those  calculated  by  equation  1-1. 
A  series  of  filters  with  actual  opacify  values 
relative  to  the  values  calculated  are 
commercially  available. 

ti 
OP2=l-(l-OP,)'''  Eq.M 

where: 

OPi=Nominal  opacify  value  of  required 
low-,  mid-,  or  high-range  calibration 
attenuators. 

OP2=Desired  attenuator  opacify  value  from 
Table  1-3  at  the  opacify  standard 
required  by  the  applicable  subpart. 

L|=Monitoring  pathlength. 

L2=Emission  outlet  patnlength. 

7.1.3  Attenuator  Calibration. 
•         *         •         •         • 

7.1.3.1.3    Recalibrate  the  primary 
attenuators  used  for  the  required  calibration 
error  test  semi-annually.  Recalibrate  aimually 
if  the  primary  attenuators  are  used  only  for 
calibration  of  secondary  attenuators. 

7.1.3.2    Secondary  Attenuators.  Calibrate 
the  secondary  attenuatora,  if  used  to  conduct 
COMS  calibration  error  tests,  semi-annually. 
The  filter  calibration  may  be  conducted  using 
a  laboratory-based  transmissometer 
calibrated  as  follows: 
***** 

7.1.4  Calibration  Error  Test.  The 
calibration  error  test  shall  be  performed 
according  to  ASTM  D6216  (incorporated  by 
reference — see  40  CFR  60.17),  section  7.8. 
Calculate  the  arithmetic  mean  difference, 
standard  deviation,  and  confidence 
coefficient  of  the  five  tests  at  each  attenuator 
value  using  equations  1-3, 1—4,  and  1-5 
(sections  8.1  to  8.3).  Calculate  the  calibration 
error  as  the  suim  of  the  absolute  value  of  the 
mean  difference  and  the  95  percent 
confidence  coefficient  for  each  of  the  three 
test  attenuators.  Report  the  calibration  error 
test  restilts  for  each  of  the  three  attenuators. 

7.1.5  Instrument  Resp>onse  Time  Test. 
Instrument  response  time  shall  be 
determined  according  to  ASTM  D6216 
(incorporated  by  reference — see  40  CFR 
60.17),  section  7.7. 

7.1.6  Optical  Alignment  Indicator.  The 
optical  alignment  indicator  p>erformance  test 
shall  be  done  in  accordance  with  ASTM 


D6216  (incorporated  by  reference — see  40 
CFR  §60.17),  section  7.9  . 

7.2  Preliminary  Field  Adjustments. 

***** 

7.3  Operational  Test  Period.  Prior  to 
conducting  the  operational  testing,  the  owner 
and  operator,  or  the  manufactiirer  as 
appropriate,  should  have  successfully 
completed  all  prior  testing  of  the  COMS. 
After  completing  all  preliminary  field 
adjustments  (section  7.2).  0(>erate  the  COMS 
for  an  initial  336-hour  test  period  while  the 
source  is  operating  under  normal  operating 
conditions.  Except  during  times  of 
instiimient  zero  and  upscale  calibration 
checks,  the  owner  and  operator  must  ensure 
that  they  analyze  the  efiluent  gas  for  opacify 
and  produce  a  permanent  record  of  the 
COMS  output.  During  this  p)eriod,  the  owner 
and  operator  may  not  p>erform  unscheduled 
maintenance,  repair,  or  adjustment  to  the 
COMS.  The  owner  or  opwrator  may  perform 
zero  and  calibration  adjustments  (i.e., 
external  adjustments)  only  at  168-hour 
intervals.  Perform  exposed  optical  and  other 
CEMS  surfoce  cleaning,  and  optical 
realignment  only  at  24-hour  intervals. 
Automatic  zero  and  calibration  adjustments 
(i.e.,  intrinsic  adjustments),  made  by  the 
COMS  without  operator  intervention  or 
initiation,  are  allowable  at  any  time.  During 
the  operational  test  period,  record  all 
adjustments,  realignments,  and  exposed 
sur&ce  cleaning.  At  the  end  of  the 
operational  test  period,  verify  and  record  that 
the  COMS  optical  alignment  is  correct.  If  the 
operational  test  period  is  interrupted  because 
of  source  breakdown  or  regularly  scheduled 
source  maintenance,  continue  the  336-hour 
period  following  resumption  of  source 
operation.  If  the  test  period  is  interrupted 
because  of  COMS  failure,  record  the  time  — ~ 
when  the  failure  occurred.  After  the  failure 

is  corrected,  the  336-hour  period  and  tests 
are  restarted  from  the  beginning  (0-hour). 
During  the  operational  test  period,  perform 
the  following  test  procedures: 

7.3.1    Zero  Calibration  Drift  Test.  At  the 
outset  of  the  336-hour  operational  test  period 
and  at  each  24-hour  period,  record  the  initial 
(Reference  A)  zero  calibration  value  and 
uf>8cale  calibration  value  (UC  Value),  see 
example  format  figure  1-8.  These  values  are 
the  initial  336-hour  value  established  during 
the  optical  and  zero  aligiunent  procedure  (see 
section  7.2.1  or  7.2.2).  After  each  24-hour 
interval,  check  and  record  the  COMS  zero 
response  reading  before  any  cleaning,  optical 
realignment,  and  intrinsic  adjustment. 
Perform  any  external  zero  and  upscale 
calibration  adjustments  only  at  168-hour 
periods.  Perform  exposed  optical  and  other 
instrument  surface  cleaning,  and  optical 
realignment  only  at  24-houT  intervals  (or  at 
such  shorter  intervals  as  the  manufacturer's 
written  instructions  specify).  If  shorter 
intervals  of  zero  and  upscale  adjustment  are 
conducted,  record  the  drift  adjustment. 
However,  adjustments  and  cleaning  must  be 
performed  when  the  accimiulated  zero 
calibration  drift  or  upscale  calibration  drift 
exceeds  the  24-hour  drift  specification  (±2 
percent  opacify).  From  the  initial  zero 
calibration  value  and  each  24-hour  period 
zero  readings,  calculate  the  24-hour  zero 
calibration  drift  (CD).  At  the  end  of  the  336- 
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hour  period,  calculate  the  arithmetic  mean, 
standard  deviation,  and  confidence 
coefficient  of  the  24-hour  zero  CD's  using 
equations  1-3, 1-4,  and  1-5.  Calculate  the 
sum  of  the  absolute  value  of  the  mean  and 
the  absolute  value  of  the  confidence 
coefficient  using  equation  1-6,  and  report 
this  value  as  the  24-hour  zero  CD  error. 

7.3.2  Upscale  Calibration  Drift  Test.  At 
each  24-hour  interval,  after  the  zero 
calibration  value  has  been  checked  and  any 
optional  or  required  adjustments  have  been 
made,  check  and  record  the  COMS  response 
to  the  upscale  calibration  value.  Compare  the 
COMS  response  to  the  upscale  calibration 
value  established^inder  the  optical  and  zero 
alignment  procedure  of  section  7.2.1  or  7.2.2 
as  the  initial  value.  The  upscale  calibration 
established  in  section  7.2.1  shall  be  used 
each  24-hour  period.  From  the  initial  upscale 
calibration  value  and  each  24-hour  period 
upscale  readings,  calculate  the  24-hour 
upscale  CD.  At  the  end  of  the  336-hour 
period,  calculate  the  arithmetic  mean, 
standard  deviation,  and  confidence 
coefficient  of  the  24-hour  upscale  CO  using 
equations  1-3,1-4,  and  1-5.  Calculate  the 
sum  of  the  absolute  value  of  the  mean  and 
the  absolute  value  of  the  confidence 
coefficient,  and  report  this  value  as  the  24- 
hour  upscale  CD  error. 

7.3.3  Calibration  Stability  Test. 
Immediately  following  or  during,  the 
operational  test  period,  conduct  a  calibration 
stability  test  over  a  24-hour  period.  Ehiring 
this  period,  there  will  be  no  unscheduled 
maintenance,  repair,  manual  adjustment  of 
the  zero  and  calibration  values,  exposed 
optical  and  other  instrument  surface 
cleaning,  or  optical  realignment  fwrformed. 
Record  the  initial  zero  and  upscale 
calibration  opacity  values  and  op)erate  the 
monitor  in  a  normal  manner.  After  each  2- 
hour  period,  record  the  automatically 
corrected  zero  and  upscale  opacity  values. 
Subtract  the  initial  zero  and  upscale 
calibration  values  from  each  2-hour  adjusted 
value  and  record  the  difference.  None  of 
these  differences  shall  exceed  ±2  percent 
opacity.  Figure  1-8  may  be  used  for  the 
recording  of  the  results  of  this  test. 

7.3.4  Retesting. 

9.  Reporting. 

Report  the  following  (summarize  in  tabular 
form  where  appropriate): 
9.1    General  Information. 

*         *         *         •         • 

b.  Person(s)  responsible  for  operational  test 
period  and  affiliation. 

»         •         •         •         * 

h.  System  span  value,  percent  opacity. 


k.  Upscale  calibration  value,  percent 
opacity. 

1.  Calibrated  attenuator  values  (low-, 
mid-,  and  high-range),  percent  opacity. 

9.2    Design  Specification  Test  Results. 


g.  Maximum  deviation  of  opacity  as  a 
result  of  supply  voltage  variation. 

h.  21ero  and  upscale  calibration  responses 
at  nominal  voltage. 

i.  Zero  and  upscale  calibration  responses  at 
minimum  and  maximum  supply  voltage. 

j.  Maximum  deviation  of  opacity  over 
ambient  temperature  range. 

k.  Zero  and  upscale  calibration  responses 
at  initial  temperature. 

1.  Zero  and  upscale  calibration  responses  at 
minimum  and  maximum  ambient 
temperature. 

m.  Maximum  percent  opacity  deviation  for 
any  6-minute  period  during  the  day  of  the 
ambient  light  sensitivity  test. 

n.  Serial  number,  month/year  of 
manufacturer  for  unit  actually  tested  to  show 
design  conformance. 

9.3    Performance  Specification  Test 
Results. 

a.  Results  of  optical  alignment  sight  test. 
The  manu&cturer  will,  in  the  testing  report, 
include  diagrams  indicating  the  ofierator's 
view  through  the  optical  alignment  system  as 
depicted  during  the  alignment  tests  specified 
in  section  7.2.1. 


include  the  results  of  each  test  performed  for 
the  COMS(s)  sampled  under  section  6.1.  The 
MCOC  also  shall  specify  the  date  of  testing 
according  to  sections  6.2  through  6.7,  the 
COMS  monitor  type,  serial  number,  and  the 
intended  installation  and  purchaser  of  the 
tested  COMS.  Section  9.5.1  identifies  the 
minimally  acceptable  information  to  be 
submitted  by  the  manufacturer  with  the 
certification  of  conformance. 

9.5.1    Outline  of  Certificate  of 
Conformance. 


c.  Calibration  Error  Test. 

(1)  Report  the  required  upscale  opacity 
range  and  indicated  upscale  opacity 
calibration  value,  as  determined  in  section 
6.7. 

(2)  Identify  the  low-,  mid-,  and  high-level 
calibration  opacities,  as  determined  in 
section  7.1.2.2. 

*         •         *         •         • 

e.  Zero  and  Upscale  Calibration  Drift  (CD) 
Tests.  In  the  format  of  figure  1-8: 

i.  Identify  the  24-hour  zero  CD,  percent 
opacify, 

ii.  Identify  the  24-hour  upscale  CD,  percent 
opacify, 

iii.  Identify  any  lens  cleaning,  clock  time, 

iv.  Identify  all  optical  alignment 
adjustments,  clock  time. 

f.  Calibration  Stabilify  Test.  Present  the 
data  and  results  of  the  calibration  stabilify 
test  in  the  format  of  figure  1-8. 

9.4  Statements.  Provide  a  statement  that 
the  operational  test  period  was  completed 
according  to  the  requirements  of  section  7.3. 
In  this  statement,  include  the  tima  periods 
during  which  the  operational  test  period  was 
conducted. 

9.5  Manufacturer's  Certificate  of 
Conformance  (MCOC).  The  MCOC  must 


(4)  Insensitivify  to  Supply  Voltage 
Variations.  Include  the  results  of  testing, 
including  the  supply  voltage  range,  all 
simulated  zero  and  upscale  calibration 
responses,  and  the  maximum  deviation  of 
opacify  from  the  external  attenuator  over  the 
supply  voltage  range. 

(5)  Thermal  Stabilify.  Include  the  results  of 
testing,  including  the  manufacturera 
recommended  ambient  temperature  range 
and  tested  range,  all  simulated  zero  and 
upscale  calibration  responses,  and  the 
maximum  deviation  of  opacify  from  the 
external  attenuator  over  the  temperature 
range. 

(6)  Insensitivify  to  Ambient  Light.  Include 
the  results  of  testing,  including  the  test  date, 
all  simulated  zero  and  upscale  calibration 
responses,  ambient  temperature  range  during 
the  test  period,  and  the  maximum  6-minute 
period  percent  opacity  deviation  from  the 
external  attenuator. 

(7)  Verification  of  Compliance  with 
Additional  Design  Specifications.  The  owner 
and  operator  or  manufacturer  shall  provide 
diagrams  and  operational  descriptions  of  the 
instrument  which  demonstrate  conformance 
with  the  requirements  of  sections  5.1.5,  5.1.7, 
5.1.8,  5.1.9,  and  5.1.10. 

9.6    Appendix.  Provide  the  data 
tabulations  and  calculations  for  any  of  the 
above  demonstrations. 

10.  Bibliography 
*         »         *         •         * 

6.  Technical  Assistance  Document: 
Performance  Audit  Procedures  for  Opacify 
Monitore.  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  NC.  EPA- 
450/4-92-010.  April  1992. 

7.  ASTM  D6216— Standard  Practice  for 
Continuous  Opacify  Monitoring 
Manufacturera  to  Certify  Design  Conformance 
and  Monitor  Calibration.  American  Society 
for  Testing  and  Materials  (ASTM). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

4SCFRPart284 
Rm  097&-AB65 

Methodology  for  Determining  Whether 
an  Increase  In  a  State's  Child  Poverty 
Rate  Is  the  Result  of  the  TANF 
Program 

AQENCY:  Administration  for  Children 
and  Families,  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Administration  for 
Children  and  Families  is  proposing  a 
methodology  to  determine  the  child 
poverty  rate  in  each  State.  If  a  State 
experiences  an  increase  in  its  child 
poverty  rate  of  5  percent  or  more  as  a 
result  of  its  Temporary  Assistance  for 
Needy  Families  (TANF)  program,  the 
State  must  submit  and  implement  a 
corrective  action  plan.  This  requirement 
is  a  part  of  the  new  welfare  reform  block 
grant  program  enacted  in  1996. 
DATES:  You  must  submit  comments  by 
November  23, 1998.  We  will  not 
consider  comments  received  after  this 
date  in  developing  the  final  rule. 
ADDRESSES:  You  may  mail  or  hand- 
deUver  comments  to  the  Administration 
for  Children  and  Families,  Office  of 
Planning,  Research  and  Evaluation,  370 
L'Enfant  Promenade  SW,  7th  Floor 
West,  Washington,  DC  20447.  You  may 
also  transmit  comments  electronically 
via  the  Internet.  To  transmit  comments 
electronically,  or  download  an 
electronic  version  of  the  proposed  rule, 
you  should  access  the  ACF  Welfare 
Reform  Home  Page  at  http:// 
www.acf.dhhs.gov/news/welfare  and 
follow  the  instructions  provided. 

We  will  make  all  comments  available 
for  public  inspection  at  the  Office  of 
Planning,  Research  and  Evaluation,  7th 
Floor  West,  901  D  Street,  SW, 
Washington,  DC  20024,  from  Monday 
through  Friday  between  the  hours  of  9 
a.m.  and  4  p.m.  (This  is  the  street 
address  as  opposed  to  the  mailing 
■  address  above.) 

We  will  only  accept  written 
comments.  In  addition,  all  your 
comments  should: 

•  Be  specific; 

•  Address  only  issues  raised  by  the 
proposed  rule; 

•  Where  appropriate,  propose 
alternatives; 

•  Explain  reasons  for  any  objections 
or  recommended  changes;  and 

•  Reference  the  specific  section  of  the 
proposed  rule  that  you  are  addressing. 


We  will  not  acknowledge  individual 
comments.  However,  we  will  review 
and  consider  all  comments  that  are 
germane  and  received  during  the 
comment  period. 

FOR  FURTHER  INFORMATIOH,  CONTACT: 
Dermis  Poe  at  202-401-4053. 

Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  l-80O-«77-8339 
between  8  a.m.  and  7  p.m.  Eastern  time. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  The  Personal  Responsibility  and  Work 

Opjjortunity  Reconciliation  Act 
n.  The  Child  Poverty  Rate  Provision 

A.  Legislative  History 

B.  Summary  of  the  Statutory  Provisions 
ni.  Regulatory  Framework 

A.  External  Consultation 

B.  Related  Regulations  under  Development 
C  Regulatory  Reform 

IV.  Discussion  of  the  NPRM 

A.  Issues  in  the  Development  of  the  NPRM 

B.  Summary  of  the  Provisions  of  the 
PropKJsed  Rule 

C  Section-By-Section  Discussion 

V.  Regulatory  Impact  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 
C  Pa{>erwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act  of  1995 

E.  Congressional  Review 

I.  The  Personal  Reqionsibility  and 
Work  Opportunity  Reconciliation  Act 

On  August  22, 1996,  President 
Clinton  signed  "The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996" — or 
PRWORA— into  law.  The  first  title  of 
this  new  law,  "Block  Grants  for 
Temporary  Assistance  for  Needy 
Families,"  (section  103,  Pub.  L.  104- 
193)  estabhshed  a  comprehensive 
welfare  reform  program  designed  to 
change  dramatically  the  nation's  welfare 
system.  The  new  program  is  called 
Temporary  Assistance  for  Needy 
Famihes,  or  TANF,  in  recognition  of  its 
focus  on  time-limiting  assistance  and 
moving  recipients  into  work. 

PRWORA  repealed  the  existing 
welfare  program  known  as  Aid  to 
Families  with  Dependent  Children 
(AFDC),  which  provided  cash  assistance 
to  needy  families  on  an  entitlement 
basis.  It  also  repealed  the  related 
programs  known  as  the  Job 
Opportunities  and  Basic  Skills  Training 
(JOBS)  program  and  Emergency 
Assistance  (EA). 

The  new  TANF  program  went  into 
effect  on  July  1, 1997,  except  in  States 
that  elected  to  submit  a  complete  plan 
and  implement  the  program  at  an  earlier 
date. 

This  landmark  welfare  reform 
legislation  dramatically  affects  not  only 
needy  families,  but  also 


intergovernmental  relationships.  It 
challenges  Federal,  State,  Tribal  and 
local  governments  to  foster  positive 
changes  in  the  culture  of  the  welfare 
system  and  to  take  more  responsibility 
for  program  results  and  outcomes. 

This  new  legislation  also  gives  States 
and  Tribes  the  authority  to  use  Federal 
welfare  funds  "in  any  manner  that  is 
reasonably  calculated  to  accomplish  the 
purpose"  of  the  new  program.  It 
provides  them  broad  flexibility  to  set 
ehgibility  rules  and  decide  what 
benefits  are  most  appropriate,  and  it 
offers  States  and  Tribes  an  opportunity 
to  try  new,  far-reaching  ideas  so  they 
can  respond  more  effectively  to  the 
needs  of  families  within  their  own 
unique  environments. 

n.  The  Child  Poverty  Rate  Provision 

A.  legislative  History  • 

One  of  the  concerns  of  Congress  in 
passing  PRWORA  was  potential  harm  to 
children  that  might  result  from  the  loss 
of  Federal  entitlement  to  benefits  or  the 
unsuccessful  efforts  of  their  caretakers 
to  achieve  self-sufficiency  within  the 
five-year  time  limit  for  receipt  of 
federally-funded  TANF  assistance. 

To  address  this  concern,  Congress 
amended  the  Social  Seciuity  Act  to  add 
section  413(i)  (42  USC  613(i)).  This 
section  requires  each  State  to  submit  an 
aimual  statement  of  the  child  poverty 
rate  in  the  State  and  a  corrective  action 
plan  if  the  rate  exceeds  a  certain 
threshold  as  a  result  of  the  State's  TANF 
program. 

Section  413(i)(5)  directs  the  Secretary 
to  issue  regulations  estabUshing  a 
methodology  for  States  to  determine  the 
child  poverty  rate  and  sets  out  a  non- 
exclusive Ust  of  factors  the  methodology 
must  take  into  accoimt. 

The  Balanced  Budget  Act  of  1997 
amended  section  413(i)  to  delay  the  due 
date  for  the  initial  report  on  a  State's 
child  poverty  rate  firom  90  days  after 
enactment  to  May  31, 1998.  It  also 
modified  the  factors  to  be  used  in  the 
methodology  by  making  the  coimty-by- 
county  estimates  of  children  in  poverty, 
as  determined  by  the  Census  Bureau, 
subject  to  the  availabiUty  of  the  data. 

(Note:  ACF  issued  a  Program  Instruction  on 
May  29, 1998,  clarifying  that  we,  not  the 
State,  will  send  each  State  the  Census  Bureau 
estimate  of  the  number  of  children  in  poverty 
and  that  the  State  need  not  submit  a 
statement  of  its  child  poverty  rate  to  us  by 
May  31, 1998,  as  specified  in  the  statute.  We 
furdier  explained  that  we  would  be 
publishiig  an  NPRM  to  propose  a 
methodology  for  determining  whether  an 
increase  in  the  State's  child  poverty  rate  is 
the  result  of  the  TANF  program  in  the  near 
future.  See  TANF-ACF-PI-98-*.) 
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B.  Sununary  of  the  Statutory  Provisions 

Section  413(i)(l)  of  the  Social 
Security  Act  (the  Act)  requires  the  chief 
executive  officer  of  each  State  to  submit 
annually  to  the  Secretary  a  statement  of 
the  child  poverty  rate  in  the  State.  The 
first  statement,  due  May  31, 1998,  must 
report  on  the  child  poverty  rate  at  the 
time  of  enactment  of  PRWORA,  or 
August  22, 1996. 

Action  413(i)(2)  specifies  that,  in 
subsequent  years,  if  the  child  poverty 
rate  in  a  State  increases  by  5  percent  or 
more  from  the  previous  year  as  a  result 
of  the  State's  TANF  program,  the  State 
shall  prepare  and  submit  a  corrective 
action  plan  to  the  Secretary. 

Section  413(i)(3}  provides  that  the 
corrective  action  plan  shall  outline  the 
manner  in  which  the  State  will  reduce 
the  child  poverty  rate  in  the  State  and 
include  a  description  of  the  actions  to 
be  taken  by  the  State  imder  the  plan. 

Section  413(i)(4)  specifies  that  the 
State  shall  implement  the  corrective 
action  plan  until  the  State  determines 
that  the  child  poverty  rate  in  the  State 
is  less  than  the  lowest  child  poverty  rate 
on  the  basis  of  which  the  State  was 
required  to  submit  the  corrective  action 
plan. 

Section  413(i)(5)  requires  the 
Secretary  to  establish  the  methodology 
by  which  a  State  would  determine  the 
child  poverty  rate  and  specifies  three 
factors  that  the  Department  must  take 
into  account  in  developing  the 
methodology:  the  number  of  children 
who  receive  bee  or  reduced-price 
Iimches;  the  number  of  Food  Stamp 
households;  and,  to  the  extent  available, 
the  county-by-county  estimates  of 
children  in  poverty  as  determined  by 
the  Census  Bureau. 

m.  Regulatory  Framework 

A.  External  Consultation 

In  the  spirit  of  both  regulatory  reform 
and  PRWORA.  we  implemented  a  broad 
and  far-reaching  consultation  strategy 
prior  to  publication  of  the  NPRM  for  the 
TANF  program.  This  proposed  rule  was 
pubUshed  November  20, 1997  (62  FR 
62124).  We  continued  our  commitment 
to  external  consultation  in  developing 
this  NPRM. 

We  held  two  types  of  external 
consultations,  first,  we  raised  issues 
related  to  this  provision  in  the  general 
TANF  consultation  meetings  with 
representatives  of  State  and  local 
government;  non-profit,  advocacy,  and 
commimity  organizations;  foundations; 
and  others.  Second,  we  held 
consultations  focused  specifically  on 
this  provision  with  State  groups  and 
technical,  statistical,  and  policy  experts. 
We  also  spoke  with  representatives  from 


the  Federal  statistical  community, 
including  the  U.S.  Bureau  of  the  Census; 
the  Office  of  Management  and  Budget; 
the  U.S.  Department  of  Agriculture  for 
the  Food  Stamp  program;  and  numerous 
representatives  from  advocacy,  public 
interest,  and  research  organizations  that 
focus  on  child  economic  well-being. 

The  purpose  of  these  discussions  was 
to  gain  a  variety  of  informational 
perspectives  about  the  potential  benefits 
and  pitfalls  of  alternative  regulatory 
approaches.  We  solicited  conmients, 
and  we  worked  to  ensure  that  concerns 
raised  diuing  this  process  were  shared 
with  both  the  staff  working  on 
individual  regulatory  issues  and  key 
pohcy  makers. 

These  consultations  were  very  useful 
in  helping  us  identify  key  issues  and 
evaluate  pohcy  options.  However,  we 
would  like  to  emphasize  that  we  are 
issuing  these  regulations  as  a  proposed 
rule,  llius,  all  interested  parties  have 
the  opportimity  to  voice  their  concerns 
and  to  react  to  specific  pohcy  proposals. 
We  will  review  comments  we  receive 
during  the  comment  period  and  will 
take  them  into  consideration  before 
issuing  a  final  nile. 

B.  Related  Regulations  under 
Development 

We  pubUshed  the  NPRM  to  address 
the  work,  accountability,  and  data 
collection  and  reporting  provisions  of 
the  new  State  TANF  program  in  the 
Federal  Register  on  November  20, 1997 
(62  FR  62124). 

On  March  2, 1998,  we  published  in 
the  Federal  Register  (63  FR  10264)  the 
NPRM  to  address  the  provision  in 
PRWORA  entitled  Bonus  to  Reward 
Decrease  in  Illegitimacy  which  would 
reward  decreases  in  out-of-wedlock 
childbearing. 

On  July  22, 1998,  we  published  an 
NPRM  on  the  Tribal  Work  and  TANF 
Programs  (63  FR  39366).  Over  the  next 
several  months,  we  expect  to  issue  an 
NPRM  on  high  performance  bonus 
awards  and  an  interim  final  rule  on 
Welfare  To  Work  data  collection. 

C.  Regulatory  Reform 

In  its  latest  Document  Drafting 
Handbook  the  Office  of  the  Federal 
Register  supports  the  efforts  of  the 
NaUonal  Performance  Review  and 
encourages  Federal  agencies  to  produce 
more  reader-friendly  regulations.  In 
drafting  this  proposed  rule,  we  have 
paid  close  attention  to  this  guidance. 
Individuals  who  are  familiar  with  prior 
welfare  regulations  should  notice  that 
this  package  incorporates  a  distinctly 
different,  more  readable  style. 


IV.  Discussion  of  the  NPRM 

A.  Issues  in  the  Development  of  the 
NPRM 

The  percentage  of  children  in  poverty 
in  the  United  States  is  a  frequently  used 
indicator  of  child  well-being  and  many, 
both  within  Congress  and  without,  are 
concerned  about  the  impact  of  the 
TANF  program  on  children.  The  child 
poverty  rate  in  the  United  States  is 
among  the  highest  in  the  developed 
world. 

The  best  source  of  data  on  child 
poverty  is  the  Census  Biureau. 
Historically,  the  Census  Bureau  has 
been  trackfrig  family  and  individual 
poverty  rates  in  the  United  States  for 
approximately  three  decades.  In  1963- 
64,  Mollie  Orshansky  of  the  Social 
Security  Administration  developed  a  set 
of  poverty  thresholds  for  famiUes  of 
different  sizes  based  on  the  economy 
food  plan  (a  minimum-cost  diet 
developed  by  the  Department  of 
Agriciilture.)  Orshansky's  thresholds 
were  adopted  as  a  quasi-official  Federal 
definition  of  poverty  in  1965  and  as  the 
Federal  Government's  official  statistical 
definition  of  poverty  in  1969.  (Since 
1969,  the  thresholds  have  been  updated 
for  price  changes,  using  the  Consumer 
Price  Index.) 

The  most  reliable  source  of  data  for 
calculating  State  level  child  poverty  is 
the  Decennial  Census.  The  Bureau  of  the 
Census  produces  an  annual  series  of 
national  and  State  poverty  rates  during 
the  intercensus  years  based  upon  data 
frtim  the  March  Current  Population 
Siuvey.  Unfortunately,  the  small  sample 
sizes  for  individiial  States  result  in 
significant  uncertainty  in  these 
estimates,  making  them  imsatisfactory 
for  State  reporting  of  child  poverty. 

The  Census  Bureau  has  a  program  to 
develop  more  reliable  intercensus 
estimates  of  child  poverty  at  the  Stftte 
and  local  level.  This  effort  was  given 
further  impetus  with  the  passage  of  the 
Improving  America's  Schools  Act  of 
1994,  which  required  the  Department  of 
Education  to  work  with  the  National 
Academy  of  Sciences  and  the  Bureau  of 
the  Census  to  develop  State  and  local 
estimates  of  children  in  poverty,  ages  5 
through  17.  With  funding  bom  DHHS.  ' 
this  work  has  been  expanded  to  include 
estimates  for  children  in  poverty,  ages  0 
through  4. 

Based  on  our  analysis  of  the  statute 
and  information  on  Census  Bureau  data. 
Food  Stamp  data,  and  school  lunch 
data,  we  identified  several  general,  data, 
and  methodological  issues.  These  issues 
are  discussed  in  greater  detail  below. 
Our  consultations  with  external  groups 
were  particularly  helpful  in  clarifying 
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data  issues  and  evaluating  alternative 
approaches  and  options. 

The  general  issues  we  identified 
included: 

•  How  should  we  use  the  three 
factors  identified  in  the  law  in 
developing  State  child  poverty  rates? 

•  What  additional  factors,  if  any, 
should  we  use? 

•  How  should  these  factors  be 
weighted? 

•  What  flexibility  and  options  should 
a  State  have  in  determining  the  child 
poverty  rate  for  its  State? 

Some  of  the  data  and  methodological 
issues  included: 

•  How  should  we  accoimt  for 
limitations  in  Census  Bureau  data,  e.g., 
until  recently,  measuring  only  children 
ages  5-17  and  excluding  certain  sources 
of  income  such  as  taxes  and  in-kind 
transfers? 

•  What  factors  should  we  propose  in 
order  to  identify  the  effect  of  the  TANF 
program  on  any  increases  in  child 
poverty? 

•  Other  than  Census  Bureau  data, 
what  are  the  alternative  so\m:»s  of  data 
related  to  child  poverty  and  how  might 
they  be  used? 

•  Given  that  some  of  the  potential 
data  sources  have  confidence  intervals 
around  their  estimates,  what  confidence 
interval  would  be  appropriate  for  each 
State's  child  poverty  rate? 

We  discuss  specific  issues  as  follows 

1.  Measurement  of  Child  Poverty  and 
the  Census  Bureau  Data 

The  Census  Bureau  develops 
estimates  of  child  poverty,  by  State, 
based  on  the  Current  Population  Siuvey 
(CFS)  and  a  sampling  size  of 
approximately  55.000  households.  The 
Bureau  considers  these  State  estimates 
to  be  moderately  reUable  and  releases 
three-year  averages  for  States,  along 
with  standard  error  rates,  to  reduce  the 
chances  that  these  estimates  will  be 
misinterpreted.  The  most  recent  data 
available  on  State  child  poverty 
estimates  are  for  calendar  year  1996. 

In  response  to  demand  for  sub-state 
data,  the  Census  Biueau  recently 
launched  a  program  called  Small  Area 
Income  and  Poverty  Estimates.  It  is  a 
new  program  that  will  provide  estimates 
of  income  and  poverty  for  States  and 
counties  between  decennial  censuses.  In 
January,  1998,  the  Bureau  made 
available  county  income  and  poverty 
estimates  for  1993.  It  plans  to  provide 
estimates  for  years  1995  through  1998, 
and  periodic^ly  thereafter.  From  a 
program  perspective,  county-level  data 
will  be  availahle  only  every  other  year, 
and  the  available  data  will  be  at  least 
two  years  old 


Many  external  consultants  expressed 
concern  about  the  limitations  in  the 
Census  Bureau  child  poverty  data  and 
its  reliance  on  the  official  definition  of 
poverty,  particularly  the  exclusion  of 
important  types  of  income  and  the 
failure  to  deduct  certain  types  of 
expenses  when  determining  family 
income.  For  example,  in-kind  assistance 
such  as  housing  assistance  and  Food 
Stamp  benefits  are  not  counted  as 
income  even  though  such  assistance  is 
clearly  available  to  meet  basic  needs. 
Similarly,  expenses  such  as  work 
expenses  and  child  support  paid  are  not 
available  to  meet  such  needs. 

Initially,  some  external  groups  were 
also  concerned  about  the  lack  of  Census 
Biueau  poverty  data  on  children  0 
through  4  years,  as  child  poverty  is 
more  acute  for  children  in  this  age 
group.  Since  DHHS  is  funding  the 
Census  Bureau  estimates  for  ^Idren  in 
poverty  for  this  age  group,  this 
information  will  be  incorporated  into 
the  child  poverty  estimates  we  get  bom 
the  Census  Bureau. 

We  considered  these  concerns 
carefully  in  our  development  of  this 
NPRM.  We  believe  that  Congress,  by 
including  in  the  statute  two  non- 
exclusive factors  beyond  the  Census 
Bureau  poverty  measure,  intended  that 
we  develop  a  methodology  that  will  take 
into  accoimt  and  adjust  for  some  of  the 
limitations  in  the  Census  Bureau  data. 

However,  we  approached  the  drafting 
of  this  regulation  with  a  desire  not  to 
deviate  too  far  from  the  official  Census 
measure.  Tlie  official  measure  is  the 
most  widely-used  measiue  of  poverty, 
and  significant  deviations  from  this 
measure  could  limit  the  credibility  and 
acceptance  of  estimates  of  child  poverty 
rates  developed  for  this  provision.  As 
data  collection  capabilities  improve,  we 
beUeve  it  may  be  possible  to  amend  our 
proposed  methodology  to  take 
advantage  of  such  improvements.  We 
welcome  public  comments  on  these 
issues. 

Also  related  to  the  Census  Biueau 
measure  of  child  poverty  was  the 
recommendation  by  some  external 
groups  that  our  methodology  focus  on 
more  extreme  poverty.  That  is,  in 
addition  to,  or  instead  of,  considering 
the  percent  of  children  in  families  with 
incomes  at  or  below  100  percent  of 
poverty,  we  should  consider  the  percent 
of  children  in  families  with  incomes  at 
or  belew  a  lower  threshold,  such  as  50 
percent  of  poverty.  Additional  research 
and  model  development  by  the  Census 
Biueau  would  be  necessary,  hoMrever, 
before  we  would  be  able  to  consider 
such  an  approach.  The  current  Census 
Bureau  model  for  estimating  State  level 
child  poverty  exploits  the  strengths  of 


additional  databases,  such  as  IRS  tax 
data  and  Food  Stamp  data,  to 
supplement  the  Current  Population 
data.  The  value  of  these  additional  data 
for  estimating  extreme  poverty  is 
unknown,  but  experts  believe  that  it 
would  be  less  than  the  current  model  of 
100  percent  of  the  poverty  level.  We 
welcome  public  comment  about  the 
desirability  and  feasibihty  of  pureuing 
this  alternative.  More  information  on 
the  Census  methodology  is  available  on 
the  Internet  at  the  Census  Bureau's 
poverty  page. 

2.  Use  of  County-by-County  Estimates  of 
Children  in  Poverty  in  the  Methodology 

The  legislation  requires  us  to  use,  to 
the  extent  available,  county-by-county 
estimates  of  children  in  poverty  as 
determined  by  the  Census  Bureau. 
However,  section  413(i)  requires  States 
to  report  on  child  poverty  at  the  State 
level,  and  State-level  estimates  are  more 
relevant  to  the  purpose  of  this 
provision.  Furthermore,  county-by- 
county  estimates  are  only  available 
biennially. 

Most  external  consultants 
recommended  that  we  use  the  State 
estimates  of  children  in  poverty  as 
determined  by  the  Census  Bureau, 
rather  than  the  specific  county-by- 
county  estimates.  The  State  estimates 
represent  the  first  step  in  calculating  the 
county  by  county  estimates  and  reflect 
the  same  data  and  factore  as  the  county- 
by-county  estimates;  the  data  are  also 
compatible  because  the  Census  Bureau 
reconciles  its  county-by-county  and 
State  estimates  so  that  the  total  is  the 
same  for  each  State;  i.e..  the  county-by- 
county  estimates  are  adjusted  so  that  the 
total  for  all  the  counties  in  a  State  is  the 
same  as  in  the  State  estimates  calculated 
in  the  first  step.  We  believe  this 
approach  is  consistent  with 
Congressional  expectations  and 
represents  the  most  prudent  use  of  the 
Census  Bureau  coimty-by-county 
estimating  procedure. 

3.  Use  of  Food  Stamp  Data  in  the 
Methodology 

The  legislation  requires  us  to  take  into 
account  the  number  of  Food  Stamp 
households.  Nationally,  trends  in  Food 
Stamp  caseloads  generally  track  closely 
with  trends  in  poverty.  Further,  Food 
Stamp  data  are  available  on  a  more 
timely  basis  than  estimates  based  on  the 
Census  methodology. 

However,  nearly  40  percent  of  Food 
Stamp  households  contain  no  children. 

After  considering  the  focus  of  the  law 
in  relation  to  child  poverty  and 
reflecting  on  the  discussion  with 
external  consultants,  we  concluded  that 
we  should  propose  the  use  of  data  on 
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Food  Stamp  households  with  children 
rather  than  the  total  number  of  Food 
Stamp  households. 

4.  Use  of  Free  and  Reduced-Price  School 
Lunch  Data  in  the  Methodology 

The  third  factor  specified  in  the  Act 
is  "the  number  of  children  receiving 
free  or  reduced-price  lunches."  Over  the 
past  several  years  both  the  proportion  of 
lunches  served  free  or  at  a  reduced  price 
and  the  proportion  of  student 
enrollment  approved  for  free  or 
reduced-price  meals  have  risen  steadily. 
Ehuing  the  same  time  period,  poverty 
rates  have  fallen.  There  are  several 
likely  reasons  that  free  and  reduced- 
price  school  limch  trends  have  not 
tracked  poverty  rates.  Free  and  reduced- 
price  lunch  benefits  are  available  to 
children  in  famiUes  with  incomes  up  to 
185  percent  of  the  poverty  level.  Income 
trends  in  this  ehgible  population  will 
not  necessarily  mirror  trends  in  the 
poverty  population.  In  addition, 
changes  in  policy  and  procedures  in  the 
school  lunch  program  during  the  past 
several  years  have  likely  influenced  the 
rates  at  which  children  are  certified  for 
and/or  participate  in  the  program. 

Given  the  lack  of  correspondence 
between  school  lunch  data  and  poverty 
trends  in  recent  years,  these  data 
received  the  least  weight  in  our 
methodology.  We  have  not  required  that 
States  submit  it,  but  we  propose  that 
States  may  provide  it,  at  their  option. 

We  are  proposing  that,  if  a  State 
chooses  to  provide  school  lunch  data,  it 
must  report  the  proportion  of  students 
certified  for  free  and  reduced-price 
meals.  The  Department  of  Agriculture 
indicates  that  changes  in  certification 
data  primarily  reflect  changes  in 
eligibiUty  rates  and  in  the  propensity  to 
apply  for  the  program.  Meal  counts  also 
reflect  these  two  factors  but  are  further 
affected  by  changes  in  the  propensity  to 
actually  obtain  a  school  meal  on  a  given 
day  such  as  school  attendance  rates  or 
the  number  of  serving  days  in  a  school 
year.  Therefore,  we  believe  that  data  on 
the  proportion  of  students  certified  for 
free  or  reduced-price  school  lunches 
represent  more  useful  data  than  the 
number  of  meals  served. 

5.  Relative  Importance  of  Various 
Factors  in  the  Methodology 

We  did  not  give  equal  consideration 
to  the  three  statutory  factors.  Rather,  we 
give  the  greatest  consideration  to  the 
Census  Bureau  methodology  because  it 
provides  the  most  objective  estimates  of 
child  poverty  rates  by  States.  However, 
given  the  limitations  in  the  Census 
Bureau  data,  we  propose  that  States 
provide  supplemental  information,  in 
certain  ciraunstances,  that  may  adjust 


for  these  limitations,  i.e.,  if  the  estimate 
of  the  State's  child  poverty  rate 
increased  five  percent  or  more  over  the 
two  year  period. 

6.  Clarification  of  the  Term  "Five 
Percent  Increase" 

The  statute  speaks  to  an  increase  in 
the  child  poverty  rate  of  5  percent.  We 
want  to  clarify  that  a  5  percent  increase 
does  not  mean  a  5  percentage  point 
increase  in  poverty.  Rather,  it  means 
that  the  most  recent  child  poverty  rate 
is  at  least  5  percent  higher  than  (i.e., 
1.05  times)  the  previous  year's  rate.  For 
example,  an  increase  of  5  percent  would 
mean  an  increase  in  the  poverty  rate  of 
20  percent  to  21  percent. 

We  are  taking  this  interpretation 
because  it  is  the  clearest  reading  of  the 
statute  and  the  one  interpretation  that 
will  give  the  statute  meaning;  that  is,  it 
would  be  very  unlikely  that  we  would 
ever  see  an  increase  of  5  percentage 
points  in  a  State's  child  poverty  rate 
from  one  year  to  the  next.  In  addition, 
we  believe  Congress  would  want  to 
know  about  and  have  States  take 
corrective  action  long  before  that 
occurred. 

B.  Summary  of  the  Provisions  of  the 
Proposed  Rule 

Section  413(i)  of  the  Act  requires  the 
Secretary  to  establish  a  methodology  by 
which  each  State  would  determine  the 
child  poverty  rate  in  the  State.  It 
specifies  three  factors  that  we  must  take 
into  accoimt  in  developing  the 
methodology:  The  niunber  of  Food 
Stamp  households;  the  niunber  of 
children  who  receive  free  or  reduced- 
price  lunches;  and,  to  the  extent 
available,  coimty-by-coimty  estimates  of 
children  in  poverty  as  determined  by 
the  Census  Bureau. 

Section  413(i)  also  specifies  a 
deadline  which  requires  the  chief 
executive  officer  of  each  State  to  submit 
to  DHHS  by  May  31, 1998,  and  annually 
thereafter,  a  statement  of  the  State's 
child  poverty  rate.  As  noted  earUer,  we 
issued  a  Program  Instruction  to  States 
explaining  that  we  would  provide  to 
each  State  the  Census  Bureau's  estimate 
of  child  poverty  in  each  State  as  a  first 
step  in  a  proposed  methodology  and 
that  no  action  by  the  State  was  required 
in  relation  to  this  deadline.  (See  TANF- 
ACF-PI-98-4.) 

We  are  proposing  a  sequential 
methodology  to  implement  the  statute. 
There  are  five  major  steps  in  the 
proposed  methodology.  Not  all  States  or 
Territories  will  need  to  participate  in  all 
steps.  The  methodology  for  the 
Territories  is  similar  but  includes  some 
necessary  modifications. 


Stepl 

•  Annually,  when  we  receive  the  data 
from  the  Census  Bureau,  we  will 
provide  each  State  with  an  estimate  of 
the  number  and  percentage  of  children 
living  at  or  below  100  percent  of  the 
Federal  poverty  threshold  within  the 
State.  This  estimate  will  be  for  the 
calendar  year  that  is  two  years  prior  to 
the  ciirrent  calendar  year,  e.g.,  in  1998, 
we  will  provide  an  estimate  for  calendar 
year  1996.  The  estimates  we  provide 
will  be  the  Census  Bureau  estimates 
incorporating  county  level  estimates  of 
poverty. 

•  In  1999,  and  annually  thereafter,  we 
will  determine  for  each  State,  at  the  80 
percent  confidence  level,  the  change  in 
the  percent  of  children  in  poverty  for 
the  most  recent  two  year  period  for 
which  the  data  are  available,  e.g.,  in 
1999,  we  will  provide  data  comparing 
calendar  years  1996  and  1997;  and 
provide  this  information  to  the  State. 

Step  2 

•  If  the  child  poverty  rate  in  a  State 
did  not  increase  by  five  percent  or  more, 
we  will  conclude  that  the  State  has  met 
the  requirements  of  section  413(i)  of  the 
Act,  and  the  State  will  not  be  required 
to  submit  supplemental  information. 

•  If  the  child  poverty  rate  in  a  State 
increased  by  5  percent  or  more,  we 
propose  to  require  that  the  State  provide 
supplemental  information  to  adjust, 
explain,  or  account  for  this  increase.  We 
propose  that  the  State,  within  60  days — 

1 — ^Must  provide  data  on  the  average 
monthly  number  of  households  with 
children  that  receive  Food  Stamp 
benefits  for  each  of  the  two  most  recent 
calendar  years  for  which  data  are 
available.  (We  expect  that  the  data 
submitted  in  1999  will  cover  calendar 
years  1997  and  1998.); 

2 — ^Must  provide  data  on  any  changes 
in  legislation,  poUcy,  or  program 
procediu^s  that  have  had  a  substantial 
impact  on  the  number  of  households 
with  children  receiving  Food  Stamp 
benefits  during  the  same  two  year 
period,  including  data  on  sub- 
populations  affected;  and 

3 — ^May  provide,  at  State  option,  other 
information  such  as  the  proportion  of 
students  certified  for  free  or  reduced- 
price  school  lunches  or  estimates  of 
child  poverty  derived  fitim  an 
independent  source.  These  data  may 
cover  any  pertinent  time  period,  e.g.,  the 
two-year  period  for  which  the  child 
poverty  rate  was  determined  or  the  most 
recent  two  year  period  for  which  data 
are  available.  An  independent  source 
may  include  studies  by  research  or 
advocacy  organizations,  imiversities,  or 
independent  evaluation  and  analysis 
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offices  associated  with  State  executive 
branch  agencies  or  State  legislatures. 

•  If  the  Food  Stamp  data  are  based  on 
population  counts,  States  may  simply 
report  the  average  monthly  number  for 
each  of  the  two  calendar  years  and  the 
simple  difference  between  them.  If  the 
Food  Stamp  data  are  based  on  monthly 
samples.  States  must  include  the 
calculated  standard  errors  of  each 
annual  estimate. 

Note:  Alternatively,  if  a  State  chooses  to 
accept  the  increase  in  child  poverty  as 
indicated  by  the  Census  data,  it  may  skip 
steps  two  and  three  and  move  directly  to  step 
four — the  assessment  of  the  impact  of  the 
State's  TAN?  program  on  child  poverty. 

Step  3 

•  We  will  review  the  Food  Stamp  and 
other  data  provided  by  the  State, 
including  data  on  substantive 
legislative,  policy,  and  program  changes 
affecting  the  number  of  households  with 
children  receiving  Food  Stamp  benefits. 
If  we  determine  that  these  data  indicate 
a  subsequent  improvement, 
commensurate  with  the  poverty  increase 
in  the  Censtis  data,  it  would  not  be 
necessary  for  the  State  to  proceed  to 
Step  4  becatise  the  more  recent  data 
indicate  child  poverty  is  already 
improving. 

Step  4 

•  If  we  determine  that  the  Food 
Stamp  and  other  data  provided  by  the 
State  do  not  indicate  a  subsequent 
commenstirate  decrease  in  child  poverty 
as  addressed  in  Step  3,  we  propose  to 
notify  the  State  that  it  must,  within  60 
days,  provide  an  assessment  (and  the 
information  and  evidence  on  which  the 
assessment  was  based)  of  the  impact  of 
the  State's  TANF  program  on  the  child 
poverty  rate.  In  this  instance,  we 
propose  to  give  the  States  and 
Territories  broad  latitude  in  the 
information  they  provide. 

Steps 

•  We  will  review  the  information 
provided  by  the  State,  along  with  other 
data  available  such  as  the  State's  TANF 
plan  and  eligibility  criteria,  other 
supportive  services  and  assistance 
programs,  and  the  State's  economic 
circumstances.  If  we  determine  that  the 
increase  in  the  child  poverty  rate  is  the 
result  of  the  State's  TANF  program,  we 
will  notify  the  State  that  it  is  required 
to  submit  a  corrective  action  plan 
within  90  days. 

•  To  the  extent  that  data  are  available 
and  the  procedures  applicable,  the 
Territories  are  subject  to  the  same 
methodology  as  described  t<x  the  States. 
One  modification,  however,  is 
necessary.  Since  the  Censtis  Bureau 


does  not  estimate  a  child  poverty  rate 
for  the  Territories,  ACF  will  compute  an 
estimate  of  the  percentage  of  children  in 
poverty  and  the  estimated  child  poverty 
rate  for  the  Territory,  based  on 
information  submitted  by  the  Twritory. 
Subsequent  procedural  steps  are  the 
same  as  for  States,  i.e.,  as  applicable,  we 
will  review  supplemental  data  to 
determine  whether  the  child  poverty 
rate  increased  by  5  percent  or  more; 
review  the  Territory's  assessment  of 
whether  the  increase  in  the  child 
poverty  rate  was  a  result  of  the  TANF 
program;  and  require  the  development 
of  a  corrective  action  plan,  as  necessary. 

Nelr.  We  call  to  the  Tenitories'  attention 
that  this  NPRM  proposes  to  require  the 
retention  and  aimilabihty  of  1996  calendar 
year  data  on  households  Mrith  children  that 
received  Food  Stamp  benefits. 

We  believe  this  approach  will  begin  with 
and  use  the  most  reliable,  ob)ective  data  on 
child  poverty  available  for  all  States  and 
Territories;  help  assure  that  the  child  poverty 
rate  for  each  jurisdiction  accurately  reflects 
its  economic  and  other  circumstances;  and 
require  that  States  and  Territories  provide 
only  those  data  necessary,  readily  available, 
and  most  appropriately  provided  by  them. 
States  have  more  timely  aOcess  to  Food 
Stamp  and  other  data  to  supplement  the 
Census  Bureau  estimates,  and  both  States  and 
Territories  are  in  a  better  position  to  explain 
any  relationship  to  the  TANF  program.  We 
anticipate,  however,  that  only  a  small 
number  of  States  and  Territories  will  need  to 
provide  these  data  and  an  even  smaller 
nimiber  will  be  required  to  submit  a 
corrective  action  plan. 

C.  Section-By-Section  Discussion 

What  Does  This  Part  Cover?  (§  284.10) 

This  section  of  the  proposed  rule 
provides  a  summary  of  45  CFR  part  284. 
Part  284  proposes  a  methodology  for 
determining  State  child  poverty  rates, 
including  a  determination  of  whether 
the  child  poverty  rate  increased  as  a 
result  of  the  TANF  program.  It  also 
covers  the  content  and  duration  of  the 
corrective  action  plan. 

In  §  284.10(b),  we  indicate  that  any 
Territory  that  has  never  operated  a 
TANF  program  would  not  be  subject  to 
these  rules.  We  included  this  provision 
to  address  American  Samoa's  situation. 
American  Samoa  did  not  operate  an 
AFE)C  program,  and  it  has  not  yet 
elected  to  operate  a  TANF  program. 
Unless  its  status  changes,  we  would 
exempt  American  Samoa  from  the 
reqtiirements  of  this  part. 

What  Definitions  Apply  to  This  Pari? 
(§284.11) 

This  section  proposes  definitions  of 
the  terms  used  in  part  284.  It  includes 
key  technical  terms  used  in  the 
methodology  for  clarity. 


The  statute  requires  States  to  submit 
a  "statement  of  the  child  poverty  rate" 
using  various  factors,  including 
"county-by-coimty  estimates  of  children 
in  poverty  as  determined  by  the  Census 
Bureau."  These  two  references  to  the 
term  "poverty"  need  further 
clarification.  We  refer  to  estimates 
provided  by  the  Census  Bureau  of  the 
percentage  of  children  in  a  State  in 
families  with  incomes  below  100%  of 
the  poverty  threshold  as  "children  in 
poverty."  The  term  "Census 
methodology"  means  the  methods 
developed  by  the  Census  Bureau  for 
estimating  the  number  and  percentage 
of  children  in  poverty  in  each  State. 

We  use  the  term  "diild  poverty  rate" 
when  referring  to  the  sequential 
methodology  proposed  in  this  part  for 
determining  whether  a  State  will  be 
required  to  submit  a  corrective  action 
plan. 

We  propose  to  define  "date  of 
enactment"  to  mean  calendar  year  1996. 
Although  the  statute  requires  the  State 
to  provide  to  DHHS  a  statement  of  the 
child  poverty  rate  in  the  State  as  of  the 
date  of  enactment  of  PRWORA  (August 
22  1996),  these  data  are  available  only 
on  a  calendar  year  basis.  We  believe  that 
using  the  available  calendar  year  data  is 
the  most  feasible  way  to  determine  child 
poverty  rates  and  consider  the  impact  of 
the  TANF  program  on  these  rates. 

Although  section  419(5)  of  the,  Act,  as 
amended,  defines  "State"  as  the  50 
States  of  the  United  States,  the  District 
of  Colimibia,  the  Commonwealth  of 
Puerto  Rico,  the  United  States  Virgin 
Islands,  Guam  and  American  Samoa,  we 
have  proposed,  for  this  part,  to  define 
"Territory"  in  a  separate  definition  to 
mean  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands, 
Guam,  and  American  Samoa. 

We  have  done  this  for  clarity  as  some 
data  limitations  and  some  procedural 
steps  in  the  iHX)posed  methodology  do 
not  apply  to  the  Territories.  We  have 
outlined  the  steps  for  determining  the 
child  poverty  rate  for  States  in  §§  284.20 
through  284.30  and  specified  how  the 
process  differs  for  Territories  in 
§284.35. 

You  will  note  that  we  use  the  term 
"we"  throughout  the  regvdation  and 
preamble.  We  have  defined  "We  (and 
any  other  first  person  plural  pronouns)" 
to  mean  the  Secretary  of  the  Department 
of  Health  and  Hiuaan  Services  or  any  of 
the  following  individuals  or' 
organizations  acting  in  an  official 
capacity  on  the  Secretary's  behalf:  the 
Assistant  Secretary  for  Children  and — 
FamiUes,  the  Regional  AdministrattHS 
for  Children  and  Families,  the 
Department  of  Health  and  Hiunan 
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Services,  and  the  Administration  for 
Children  and  Families. 

Who  Must  Submit  Information  to  ACF 
to  Cany  out  the  Requirements  of  this 
Part?  (§285.15) 

Section  413(i)(l)  of  the  Act  specifies 
that  the  chief  executive  officer  of  the 
State  (or  Territory)  shall  submit  to  the 
Secretary  the  annual  statement  of  the  . 
State's  (Territory's)  child  poverty  rate. 
Other  subsections  require  action  by  the 
"State." 

Given  the  widespread  concern  for  the 
needs  and  ciraunstances  of  children, 
we  believe  it  is  appropriate  that  the 
chief  executive  officer  of  a  State 
(Territory)  cany  out  these 
responsibilities.  We  have  proposed  in 
§  284.15  that  the  chief  executive  officer, 
or  his  or  her  designee,  submit  the 
information  required  by  this  part.  For 
editorial  simplicity,  however,  we  have 
used  the  tenn  "State"  or  'Territory" 
throughout  part  284  rather  than  the 
morecimibersome  term  "chief  executive 
officer  of  the  State." 

What  information  will  we  provide  to 
each  State  to  estimate  the  number  of 
children  in  poverty?  (§  284.20) 

Aimually,  we  propose  to  provide  each 
State  with  an  estimate  of  the  number 
and  percentage  of  children  in  poverty 
within  the  State.  The  estimates  we 
provide  will  be  those  determined  by  the 
Census  Bureau  and  will  incorporate 
calculations  by  the  Census  Bureau  using 
the  methodology  it  has  developed  for 
small-area  (e.g.,  county-level)  estimates 
of  poverty. 

The  first  annual  estimate  will  be  an 
estimate  of  the  number  and  percentage 
of  children  in  poverty  for  calendar  year 
1996.  Subsequent  year  estimates  will 
also  be  for  the  calendar  year  two  years 
preceding,  e.g..  the  second  annual 
estimate  will  be  for  calendar  year  1997. 
The  two-year  time  differential  reflects 
the  amoimt  of  time  it  takes  for  the 
Census  Bureau  to  collect  and  analyze 
the  data  sources  used  in  its  model. 

Although  the  law  states  that  "the 
chief  executive  officer  of  each  State 
shall  submit  to  the  Secretary  a  statement 
of  the  child  poverty  rate  in  the 
State*  *  *,"  we  are  proposing  to 
provide  this  information  to  the  States  in 
order  to  reduce  burden  on  States  and 
others.  Because  the  Census  Bureau  data 
are  collected  at  the  Federal  level,  we  are 
in  a  position  to  obtain  and  distribute 
these  data  more  efficiently  to  States.  (It 
did  not  seem  reasonable  to  require  each 
State  to  contact  the  Census  Biireau  for 
child  poverty  information  and  forward 
it  back  to  us.) 

We  have  not  referenced  or 
incorporated  the  May  31st  date 


specified  in  the  statute  in  this  NPRM. 
We  will,  however,  send  to  the  States  the 
annual  child  poverty  estimates  as  soon 
as  they  are  available  from  the  Census 
Bureau. 

In  §  284.20(b).  we  propose  that 
annually  we  will  determine  for  each 
State,  at  the  80  percent  confidence  level, 
the  change  in  the  percentage  of  children 
in  poverty  for  the  applicable  two  year 
period  and  provide  each  State  wiUi  its 
percentage  of  change.  (The  1999 
percentage  change  will  cover  the  change 
between  calendar  years  1996  and  1997.) 

We  are  proposing  the  use  of  the  80 
percent  confidence  level  because,  while 
the  Census  methodology  will  provide  us 
a  point  estimate  of  the  poverty  rate, 
there  is  a  high  probability  that  the  actual 
poverty  rate  will  not  be  exactly  the  same 
as  the  point  estimate.  Rather,  the  actual 
poverty  rate  likely  will  lie  somewhere 
near  the  estimate.  Statistical  procedures 
will  allow  us  to  determine  the  range 
around  which  the  actual  estimate  lies, 
with  varying  degrees  of  confidence. 

This  range  is  important  because  year- 
to-year  chuiges  in  State-level  child 
poverty  rates  may  simply  reflect  points 
within  the  confidence  interval,  llie 
estimate  may  indicate  that  the  child 
poverty  rate  has  changed  when  in  fact 
it  has  not. 

We  will  reqxiire  a  particular  level  of 
statistical  certainty  in  determining  a 
State's  poverty  rate  in  order  to  avoid 
erroneoiisly  concluding  that  a  State's 
poverty  rate  has  increased  by  5  percent 
or  more. 

We  propose  to  require  States  to 
submit  additional  data  only  when  we 
conclude,  with  80  percent  confidence, 
that  the  rate  has  increased  by  5  i>ercent 
or  more.  While  an  80  percent 
confidence  level  is  not  considered  to  be 
a  high  level  of  confidence  in  a  scientific 
context  of  hypothesis  testing,  a  four- 
fifths  likelihood  is  certainly  high 
enough  in  a  practical  context  to  jiistify 
concern  that  the  child  poverty  rate  may 
have  in  fact  increased  sufficiently  to 
warrant  attention. 

More  importantly,  we  believe  the  80 
percent  confidence  level  offers  greater 
protection  to  children.  We  have 
proposed  the  80  percent  confidence 
level  (instead  of  the  commonly  used  95 
percent  confidence  level)  in  order  to 
ascertain  more  sensitively  any 
percentage  change  in  the  child  poverty 
rate.  The  choice  of  a  particular 
confidence  level  affects  the  quality  of 
statistical  information. 

For  example,  the  risk  of  choosing  a 
nanower  confidence  band  is  that  it  may 
provide  a  false  indication  of  change  in 
the  poverty  rate  when  no  significant 
change  has  occvured.  However,  the 
consequences  of  choosing  a  higher 


percent  confidence  level  are  fiar  more 
serious,  in  a  programmatic  sense,  as 
they  may  lead  us  to  conclude  that  the 
child  poverty  rate  has  not  changed 
significantly  when,  in  foct.  it  has. 

In  detemdning  the  80  percent 
confidence  interval,  we  will  use  a  one- 
tailed  (rather  than  two-tailed)  statistical 
test  because  we  want  to  ensure  that  we 
have  determined  the  point  estimate  of 
any  increase  in  the  child  poverty  rate 
with  80  percent  certainty.  We  would  use 
a  two-tailed  statistical  test  only  if  we 
wanted  to  determine  the  point  estimates 
of  both  increases  and  decreases  in  the 
child  poverty  rate  with  80  percent 
probability.  Therefore,  the  one-tailed 
test  is  the  appropriate  test  to  use  to 
ensure  that  the  real  increase  is  at  least 
5  percent.  (A  test  is  one-tailed  when  the 
alternative  hypothesis  states  a  direction 
such  as  the  mean  (average)  increase  in 
the  child  poverty  rate  for  a  given  year 
is  GREATER  THAN  zero.) 

The  Census  Bureau  may  update  the 
assumptions  and  features  of  its 
methodology  occasionally.  Further, 
estimates  may  need  to  be  refined  after 
initial  publication.  Should  the  Census 
Biireau  alter  its  methodology  or 
subsequenUy  update  previously 
published  estimates,  we  will  base  the 
estimates  of  change  in  poverty  on  the 
most  updated  methods  and  estimates.  If. 
for  example,  the  Census  Biu«au  changes 
a  model  assiunption  from  one  reporting 
period  to  the  next,  we  will  re-estimate 
the  number  of  children  in  poverty  for 
that  year.  This  re-estimate  will  be  solely 
for  the  purpose  of  calciilating  the 
change;  it  will  help  ensure  that  any 
estimated  changes  do  not  result  from 
changes  in  the  methodology. 

What  Information  Must  the  State 
Provide  if  the  Estimate  of  a  State's  Child 
Poverty  Rate  Has  Increased  Five  Percent 
or  More  Over  the  Two  Year  Period? 
(§284.25) 

If  we  have  determined,  with  80 
percent  confidence,  that  the  child 
poverty  rate  in  a  State  did  increase  by 
5  percent  or  more,  we  propose  in 
paragraph  (b)  to  require  that  the  State 
must  submit  data  within  60  days  on 
Food  Stamp  participation.  The  State 
may  also  submit  other  information. 

We  propose,  in  paragraph  (c),  to 
require  that  the  State  provide  data  on 
the  average  monthly  number  of 
households  with  children  receiving 
Food  Stamp  benefits  for  each  of  the  two 
most  recent  calendar  years  for  which 
data  are  available.  For  example,  we 
expect  that  the  Food  Stamp  data 
submitted  in  1999  will  cover  calendar 
years  1997  and  1998. 

We  also  propose  that  the  State,  at  its 
option,  may  submit  other  information  in 
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relation  to  the  child  poverty  rate  for  the 
same  most  recent  two  year  period.  This 
information  could  include  changes  in 
the  proportion  of  students  certified  for 
hee  or  reduced-price  school  lunches  or 
estimates  of  child  poverty  derived  from 
an  independent  source.  As  noted  earlier, 
studies  of  child  poverty  are  being 
conducted  by  a  variety  of  entities 
including,  research  and  advocacy 
organizations,  imiversities,  and 
evaluation  and  analysis  offices 
associated  with  State  executive  branch 
agencies  or  State  legislatiues. 

We  propose,  in  paragraphs  (c)(1)  and 
(c)(2)  that  States  submitting  the  average 
monthly  number  of  Food  Stamp 
households  %vith  children  under  age  18 
may  elect  to  calculate  such  number 
based  upon  either: 

•  Population  counts  (e.g.,  from  its 
administrative  data  system);  or 

•  Monthly  samples  of  Food  Stamp 
recipient  households  based  on  generally 
accepted  scientific  sampling  methods, 
i.e.,  each  recipient  household  has  a 
known,  non-zero  probability  of  being 
drawn  into  the  sample. 

A  State  submitting  the  average 
monthly  number  of  Food  Stamp 
recipient  households  with  children 
under  18  based  upon  population  data 
for  each  month  would  then  calculate  the 
simple  difference  between  yearly 
averages. 

If  a  State  chooses  to  use  monthly 
samples  of  its  Food  Stamp  recipient 
caseload  for  each  of  the  twelve  months 
to  develop  an  estimate  of  the  average 
monthly  number  of  Food  Stamp 
households  with  children  under  18, 
such  State  would  be  required  to  submit: 

•  The  estimated  average  monthly 
number  of  households:  and 

•  Estimated  sampling  errors  (standard 
errors). 

We  expect  that  a  State  using  the 
sampling  method  will  have  its  sampling 
plan  avidlable  for  review  and 
submission  as  needed.  A  State  using  its 
Food  Stamp  Quality  Control  sampling 
plan  will  not  be  asked  to  submit  its 
plan. 

In  paragraph  (c)(3),  we  propose  that 
the  State  must  submit  information  on 
any  changes  in  legislation,  policy,  or 
program  procedures  that  have  had, 
during  the  same  period  for  which  Food 
Stamp  data  are  provided,  a  substantial 
impact  on  the  number  of  households 
vfith  children  receiving  Food  Stamp 
benefits.  Specifically,  the  State  must 
submit  data  relative  to  determining  how 
such  changes  affected  the  Food  Stamp 
population  as  a  whole  or  any  sub- 
population. 

We  will  review  the  Food  Stamp 
information  provided  by  the  State  under 
paragraph  (c).  The  purpose  of  oiu 


review  will  be  to  determine  whether  the 
average  monthly  number  of  households 
with  children  receiving  Food  Stamps 
indicates  a  subsequent  improvement 
commensiuate  with  the  poverty  increase 
in  the  Census  data,  taking  into  account 
any  additional  information  provided  by 
the  State. 

If  we  determine  that  the  niunber  of 
households  with  children  receiving 
Food  Stamp  benefits  did  not  indicate  an 
improvement  commensurate  with  the 
poverty  increase  in  the  Census  data,  we 
will  review  any  additional  data  the  State 
has  provided.  Unless  we  determine  that 
this  additional  data  provides  sufficient 
doaunentation  that  either  child  poverty 
did  not  go  up  in  the  State  or  that  there 
was  a  subsequent  improvement, 
commensurate  with  the  poverty  increase 
in  the  Census  data,  we  vidll  notify  the 
State  that  information  on  the  impact  of 
TANF  on  the  child  poverty  rate  must  be 
submitted. 

How  Will  We  Determine  the  Impact  of 
TANF  on  the  Increase  in  the  State  Child 
Poverty  Rate?  (§  284.30) 

Section  413(i)  of  the  Act  requires 
States  to  submit  corrective  action  plans 
only  if  the  State's  child  poverty  rate  has 
increased  by  S  percent  or  more  as  a 
result  of  TANF. 

In  §  284.30,  we  propose  that  those 
States  identified,  based  on  the 
determination  made  in  §  284.25,  must 
make  an  assessment  of  the  impact  of  the 
TANF  program  on  its  child  poverty  rate. 
The  State's  assessment,  and  the 
information  on  which  the  assessment 
was  based,  must  be  provided  to  us 
within  60  days. 

The  State's  assessment  of  the  impact 
of  the  TANF  program  will  be  based  on 
the  same  two-year  time  period  used  to 
determine  State's  child  poverty  rate.  For 
example,  the  poverty  rate  for  1996-1997 
will  be  compared  to  the  TANF  (or  prior 
program)  in  effect  for  the  same  yean. 

Paragraph  (a)  of  this  section  includes 
examples  of  information  or  evidence 
that  a  State  may  submit  as  a  part  of  its 
assessment.  States  may  identify  and 
provide  other  pertinent  information  as 
well. 

In  assessing  the  impact  of  the  TANF 
program,  the  State,  for  example,  might 
review  its  TANF  program  and  policies, 
the  percentage  of  eligible  persons 
receiving  TANF,  the  TANF  application 
disapproval  rates,  and  numbers  of  cases 
sanctioned  or  closed;  and  the  economic 
and  other  circumstances  in  the  State, 
e.g.,  factory  and  base  closings,  rise  in 
imemployment  rates;  and  participation 
rates  of  other  assistance  programs.  A 
State  should  review  the  evidence  to 
form  a  broad  picture  of  contributing 
drounstances  and  not  consider  factors 


in  isolation.  An  increase  in  State 
unemployment,  for  example,  cannot  by 
itself  be  put  forward  to  accotmt  for  the 
increase  in  the  child  poverty  rate  if 
restrictive  TANF  eligibility  policies  are 
also  in  place. 

During  the  consultation  process,  some 
experts  expressed  doubt  that  a  single 
methodology  could  be  used  by  all  States 
to  statistically  attribute  changes  in  child 
poverty  rates.  Many  factors  contribute  to 
such  cxianges  in  ways  that  may  vary 
from  State  to  State  and  from  year  to 
year. 

h  is  the  Department's  responsibility  to 
determine  whether  a  State  or  Territory's 
child  poverty  rate  has  increased  as  a 
result  of  the  TANF  program  in  the  State 
or  Temtory,  and  this  is  a  responsibiUty 
we  take  seriously.  We  will  thoroughly 
examine  the  assessment  provided  by  the 
State  as  well  as  a  range  of  other 
available  informaticoi.  At  the  same  time, 
however,  we  propose  to  give  States 
flexibility  in  reviewing  their  programs, 
policies,  and  economic  and  other 
circumstances;  assessing  the  effect  of 
the  TANF  program  on  child  poverty 
rates;  and  providing  evidence  of 
alternative  &ctore  &ey  beUeve  may 
have  contributed  to  the  increase. 

We  expect  that  a  State  or  Territory 
%vill  also  take  this  responsibility 
seriously  and  will  provide  an 
assessment  in  sufficient  detail  to  enable 
us  to  make  our  determination.  However, 
if  a  State  submits  only  a  condusory 
statement — ^with  no  information, 
evidence,  or  assessment — we  will 
conclude  that  a  corrective  action  plan  is 
required. 

Paragraph  (b)  of  this  section  proposes 
that  we  will  review  the  information 
provided  by  the  State,  in  addition  to 
other  available  information  (such  as  the 
State's  TANF  plan  and  eligibiUty 
criteria,  other  supportive  service  or 
assistance  plans,  and  a  State's  economic 
circumstances);  make  a  determination; 
and  notify  the  State  if  a  corrective  action 
plan  is  required. 

How  Will  the  Methodology  for  the 
Territories  Differ?  (§  284.35) 

Not  all  of  the  steps  proposed  for 
States  in  the  previous  sections  are 
applicable  to  Territories.  For  example, 
"estimates  of  children  in  i>overty  as 
determined  by  the  Census  Bureau"  are 
calculated  only  for  the  50  States  and  the 
District  of  Columbia,  but  not  for  the 
Territories.  Further,  the  Food  Stamp 
Program  does  not  operate  in  the 
Commonwealth  of  Puerto  Rico  and 
American  Samoa. 

Therefore,  we  are  proposing  a 
modified  but  similar  process  for  the 
Territories.  In  §  284.35,  we  propose  that, 
in  the  absence  of  Census  Bureau 
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estimates,  ACF  will  compute  the 
estimated  percentage  of  children  in 
poverty  for  each  Territory.  We  will  base 
our  computations  on  the  information 
submitted  by  the  Territory  as  specified 
in  paragraph  (b)  or  (c)  of  this  section. 
This  information  must  include  Food 
Stamp  data,  if  available.  If  the  Territory 
does  not  have  a  Food  Stamp  program,  it 
must  provide  other  information  such  as 
the  proportion  of  students  certified  for 
free  or  reduced-price  school  lunches  or 
other  estimates  of  child  poverty  derived 
from  independent  sources. 

For  example,  in  1998,  we  will 
compute  the  estimated  percentage  of 
children  in  poverty  for  each  Territory 
for  calendar  year  1996.  In  1999,  we  will 
compute  the  estimated  percentage  of 
childien  in  poverty  for  calendar  year 

1997.  We  will  also  determine,  at  the  80 
percent  confidence  level  (if  the  data  are 
sample  data),  the  percentage  change 
between  calendar  years  1996  and  1997. 
We  will  perform  these  computations 
annually  for  the  applicable  two  year 
period,  based  on  me  annual  information 
submitted  by  the  Territory. 

If  the  child  poverty  rate  in  the 
Territory  did  not  increase  between  one 
year  and  the  next,  we  will  conclude  that 
the  Territory  has  met  the  requirements 
of  section  413(i)  and  notify  it  that  no 
further  information  from  or  action  by 
the  Territory  is  required  for  that  two 
year  period. 

If  tne  estimate  of  the  child  poverty 
rate  increased  by  5  percent  or  more  fit)m 
one  year  to  the  next,  we  propose  in 
paragraph  (g)  to  require  that  the 
Territory  submit  data  for  calendar  year 

1998.  This  data  would  be  the  Food 
Stamp  data,  if  available,  as  specified  in 
paragraph  (b)  or  other  data  as  specified 
in  paragraph  (c). 

This  proposed  action  parallels  the 
proposed  action  required  from  States  in 
§  284.25(c).  We  believe  that  these  more 
recent  data  will  help  illustrate,  for  both 
States  and  Territories,  any  positive 
trends  and  show  the  current  effect  of  a 
State  or  Territory's  program  and 
policies. 

Based  on  the  data  submitted  in 
paragraph  (g),  we  will  determine 
whether  the  child  poverty  rate  has 
increased  5  percent  or  more.  If  it  has,  we 
will  notify  the  Territory  that  it  must 
submit  an  assessment  (and  the 
information  and  evidence  on  which  the 
assessment  was  based)  of  whether  the 
child  poverty  rate  increased  as  a  result 
of  the  Territory's  TANF  program.  We 
reference  the  examples  of  information 
and  evidence  described  in  §  284.30(a). 

We  will  review  the  assessment 
submitted  by  the  Territory,  along  with 
other  available  information;  make  a 
determination  whether  the  increase  in 


the  child  poverty  rate  is  a  result  of  the 
Territory's  TANF  program;  and  notify 
the  Territory  whether  it  is  or  is  not 
required  to  submit  a  corrective  action 
plan  as  specified  in  §§  284.40  and 
284.45. 

When  is  a  Corrective  Action  Plan 
Required?  (§284.40) 

This  section  proposes  that  only  those 
States  and  Territories  for  which  we  have 
concluded  that  the  child  poverty  rate 
has  increased  by  5  percent  or  more  as 
a  result  of  TANF  are  required  to  submit 
corrective  action  plans.  The  State  and 
the  Territory  must  submit  the  plan 
within  90  days  of  the  date  we  notify  it 
of  our  determination  under  §§  284.30  or 
284.35. 

What  is  the  Content  and  Duration  of  the 
Corrective  Action  Plan?  (§  284.45) 

The  Act  does  not  provide  express 
authority  for  us  to  prescribe  regulations 
regarding  the  content  and  duration  of 
corrective  action  plans.  Thorefbre,  this 
section  restates  the  statutory  provisions. 

However,  we  want  to  provide 
additional  explanation  of  the  statutory 
language  on  the  duration  of  the 
corrective  action  plan.  Paragraph  (b)  of 
this  section  re-states  section  413(i](4)  of 
the  Act.  This  section  requires  that  the 
State  implement  the  corrective  action 
plan  "imtil  the  State  determines  that  the 
child  poverty  rate  in  the  State  is  less 
than  the  lowest  child  poverty  rate  on  the 
basis  of  which  the  State  was  required  to 
submit  the  corrective  action  pUm." 

The  "lowest  child  poverty  rate" 
means  the  five  percent  threshold  above 
the  first  year  in  the  two  year  comparison 
period.  For  example,  a  ^te  with  a  20 
percent  child  poverty  rate  in  the  first 
year  of  the  two  year  comparison  period 
would  have  a  five  percent  threshold  of 
21  percent  and  would  be  reqiiired  to 
implement  its  corrective  action  plan 
until  its  child  poverty  rate  dropped 
below  21  percent. 

V .  Regulatory  Impact  Anafyses 

A.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles. 
This  proposed  rulemaking  implements 
statutory  authority  based  on  broad 
consultation  and  coordination. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
the  regulatory  process.  As  described 
elsewhere  in  the  preamble,  ACF 


consulted  with  State  and  local  officials, 
their  representative  organizations,  and  a 
broad  range  of  technical  and  interest 
group  representatives. 

We  discuss  the  input  received  during 
the  consultation  process  in  previous 
sections  of  the  preamble.  To  a 
considerable  degree,  this  NPRM  reflects 
the  information  provided  by,  and  the 
recommendations  of,  the  groups  with 
whom  we  consulted. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  603, 605)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  ousinesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Regulatory  Flexibility  Act 
to  include  small  businesses,  small  non- 
profit organizations,  and  small 
governmental  agencies.  This  rule  will 
afiiect  only  States,  the  District  of 
Columbia,  and  certain  Territories. 
Therefore,  the  Secretary  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  small  entities. 

C.  Paperwork  Reduction  Act 

In  developing  this  proposed  nde,  we 
had  very  little  discretion  with  respect  to 
the  kinds  of  data  States  and  Territories 
miist  report  to  the  Secretary.  Thus,  the 
burden  of  reporting  data  on  the  Food 
Stamp  program  is  mandated  by  the 
statute.  We  have  estimated  the  burden 
in  this  section  and  do  not  view  it  as 
significant.  We  have  exercised 
discretion  by  developing  an  approach 
that  will  help  States  and  Territories 
meet  the  statutory  requirements  with 
the  least  burden. 

We  will  send  to  the  States  the  Census 
Bureau  data  on  the  nimiber  and 
percentage  of  children  reported  to  have 
fallen  below  the  poverty  level  and  will 
compute  for  the  'Territories  the 
percentage  of  children  in  poverty  based 
on  the  information  provided  by  the 
Territory.  Only  those  States  and 
Territories  whose  child  poverty  rate 
increased  5  percent  or  more  will  be 
required  to  submit  further  information. 
This  approach  is  designed  to  lessen  the 
burden  on  these  jiuisdictions.  However, 
we  invite  comments  on  this  approach 
and  the  possible  impact  it  may  have  on 
States  and  Territories. 

To  the  extent  possible,  this  proposed 
rule  relies  on  existing  data  sources.  The 
Census  methodology  is  based  on 
available  data  from  the  Biueau  of  the ' 
Census,  the  U.S.  Department  of 
Agriculture,  and  the  U.S.  Department  of 
the  Treasury.  Sample  or  universe  data 
on  the  number  of  households  with 
children  that  receive  Food  Stamp 
benefits  are  reported  by  the  States  to  the 
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U.S.  Department  of  Agriculture  (USDA) 
and  are  available  firom  tbe  States  or  the 
USDA.  Also,  States  report  to  USDA  data 
on  the  number  of  students  certified  to 
receive  free  and  reduced-price  school 
limches. 

However,  this  proposed  rule  does 
contain  information  collection  activities 
that  are  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA).  Under 
the  PRA,  no  persons  are  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  valid  OMB  control 
munber.  As  required  by  the  PRA,  we 
have  submitted  the  proposed  data 
collection  requirements  to  OMB  for 
review  and  approval.  We  are  using  this 
NPRM  as  a  vehicle  for  seeking  comment 


from  the  public  on  these  information 
collection  activities. 

There  are  four  circiunstances  in  the 
proposed  rule  that  will  create  a 
reporting  burden: 

•  A  Territory  provides  data  to  us  on 
which  we  will  base  our  computation  of 
an  estimate  of  the  percentage  of  children 
in  poverty  and  the  change  in  the 
percentage  (§  284.35); 

•  A  State  or  Territory  provides 
evidence  that  the  estimated  increase  in 
poverty  was  less  than  5  percent 

(§  284.25(c)  and  §  284.35(g)): 

•  A  State  or  Territory  provides 
evidence  that  the  increase  in  the  child 
poverty  rate  was  not  the  result  of  the 
TANF  program  (§  284.30  and 

§  284.35(h)):  and 

•  A  State  or  Territory  submits  a 
corrective  action  plan  (§  284.40  and 
§284.45). 


The  annual  biu-den  estimates  include 
any  time  involved  compiling  and 
abstracting  information,  assembling  any 
other  material  necessary  to  provide  the 
requested  information,  and  transmitting 
the  information. 

Prior  to  the  development  of  this 
estimate,  we  researched  the  burden 
estimates  for  similar  OMB-approved 
data  collections  in  our  inventory,  and 
those  pending  OMB  approval,  and 
consulted  with  knowledgeable  Federal 
officials. 

All  50  States,  the  District  of  Columbia, 
and  the  Territories  of  Guam,  Puerto 
Rico,  and  the  United  States  Virgin 
Islands  are  potential  respondents  to  all 
of  the  proposed  data  collections.  The 
annual  biuden  estimates  for  these  data 
collections  are: 


Instalment  or  requirement 


Number  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


Submission  of  Data  by  Territory  for  Computation  of  an  Estimate  of  the  Per- 
centage of  CNIdren  in  Poverty  and  the  Change  in  the  Percentage 
(§284.35)  

Submission  of  Food  Stamp  Data  and/or  Alternative  Evidence  That  Child 
Poveity  Level  Did  Not  Increase  by  5%  or  More  (§284.2S<c)  and 
§284.35(g)) 

Documentation  for  RelatioTOhip  of  TANF  to  the  Increase  in  Child  Poverty 
Level  (§284.30  and  §284.35(h)) 

Corrective  Action  Plan  (§284.40  and  §284.45) 


54 

54 
54 


40 


40 

80 
160 


120 


2.160 

4,320 
8.640 


Estimated  Total  Annual  Burden 
Hours:  15,240. 

We  have  over-estimated  the  burden 
hours  for  part  284  for  ease  of  discussion 
and  public  review  of  the  burden.  We 
expect  that  only  a  few  States  will 
experience  an  increase  of  5  percent  or 
more  in  their  child  poverty  rate  and  will 
need  to  provide  Food  Stamp  or 
additional  data:  even  fewer  will  need  to 
submit  information  in  relation  to  the 
TANF  program;  and  a  very  few  will  be 
required  to  submit  a  corrective  action 
plan. 

We  encourage  States,  organizations, 
individuals,  and  other  parties  to  submit 
comments  regarding  the  information 
collection  requirements  to  ACF  (at  the 
address  above)  and  to  the  Office  of 
Information  and  Regulatory  Afiiairs, 
OMB.  Room  3208,  New  Executive  Office 
Building,  725  17th  Street,  Washington, 
DC  20503,  ATTN:  Desk  Officer  for  ACF. 

To  enstire  that  public  comments  have 
maximum  effect  in  developing  the  final 
regulations  and  the  data  collection 
requirements,  we  urge  that  each 
comment  clearly  identify  the  specific 
section  or  sections  of  the  proposed  rule 
that  the  comment  addresses  and  follow 
the  same  order  as  the  regtdations. 


We  will  consider  comments  by  the 
public  on  these  proposed  collections  of 
information  in: 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluating  the  acciu-acy  of  our 
estimate  of  the  burden  of  the  proposed 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used,  and  the  frequency  of 
collection; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g.,  the  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  rules  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  conmient 
is  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 


publication.  This  OMB  review  schedule 
does  not  affect  the  deadline  for  the 
public  to  comment  to  ACF  on  the 
proposed  rules. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  load,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  milUon  or  more 
in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  vrith  the 
statutory  requirements.  In  addition, 
section  205  requires  a  plan  for 
informing  and  advising  any  anall 
government  that  may  be  significantly  or 
uniquely  impacted  by  the  proposed 
rule. 

We  have  determined  that  this 
proposed  rule  would  not  impose  a 
mandate  that  will  result  in  the 
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expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
we  have  not  prepared  a  budgetary 
impact  statement,  specifically  addressed 
the  regulatory  alternatives  considered, 
or  prepared  a  plan  for  informing  and 
advising  any  significantly  or  uniquely 
impacted  small  government. 

E.  Congressional  Review 

This  proposed  rule  is  not  a  "major" 
rule  as  defined  in  5  U.S.C,  Chapter  8. 

List  of  Subjects  in  45  CFR  Part  284 

Grant  programs — Social  programs. 
Public  Assistance  programs;  Reporting 
and  recordkeeping  requirements; 
Poverty. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs:  93.558  TANF  programs — State 
Family  Assistance  Grants,  Assistance  grants 
to  Territories,  Matching  grants  to  Territories, 
Supplemental  Grants  for  Population 
Increases  and  Contingency  Fund;  93.595 
Welfare  Reform  Research,  Evaluations  and 
National  Studies.) 

Dated:  May  13. 1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  June  9, 1998. 
Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  45  CFR 
Ch.  II  by  adding  part  284  to  read  as 
follows: 

PART  284— CHILD  POVERTY  RATES 

284.10  What  does  this  part  cover? 

284.11  What  definitions  apply  to  this  part? 
284.15  Who  must  submit  information  to  ACF 

to  carry  out  the  requirements  of  this 

part? 
284.20  What  information  will  we  provide  to 

each  State  to  estimate  the  munlwr  of 

children  in  poverty? 
284.25  Whet  information  must  the  State 

provide  if  the  estimate  of  a  State's  child 

poverty  rate  has  increased  by  five 

percent  or  more  over  the  two  year 

period? 
284.30  What  information  must  the  State 

provide  to  explain  the  impact  of  TANF 

on  the  increase  in  child  poverty? 
284.35  How  will  the  methodology  for  the 

Territories  differ? 
284.40  When  is  a  corrective  action  plan  due? 
284.45  What  is  the  content  and  duration  of 

a  corrective  action  plan? 

Authority:  42  U.S.C.  613(i) 

S  284.10   What  dOM  this  part  cover? 

(a)  This  part  describes  the 
methodology  to  be  used  to  determine 
State  child  poverty  rates,  as  required  by 
secticm  413(i)  of  the  Social  Security  Act, 


including  determining  whether  the 
child  poverty  rate  increased  by  5 
percent  or  more  as  a  result  of  TANF.  It 
also  describes  the  content  and  duration 
of  the  corrective  action  plan. 

(b)  The  requirements  of  this  part  do 
not  apply  to  any  Territory  that  has  never 
operated  a  TANF  program. 

S  284.1 1    What  definitions  apply  to  this 
part? 

The  definitions  that  apply  to  this  part 
are: 

ACF  means  the  Administration  for 
Children  and  Families. 

Act  means  the  Social  Security  Act, 
unless  otherwise  specified. 

Census  methodology  means  the 
methods  developed  by  the  Census 
Biueau  for  estimating  the  number  and 
percentage  of  children  in  poverty  in 
each  State. 

Child  poverty  rate  means  the  result  of 
the  methodology  described  in  this  part 
to  determine  the  percentage  of  children 
in  poverty  in  each  State  and  Territory. 
The  State  child  poverty  rate  will  be 
based  on  the  Census  methodology  and 
may  also  include  the  number  of 
households  with  children  receiving 
Food  Stamp  benefits  and  additional  data 
submitted  by  a  State.  The  child  poverty 
rate  for  a  Territory  will  be  computed  by 
ACF  based  on  data  submitted  by  the 
Territory. 

Children  in  poverty  means  estimates 
resulting  from  the  Census  methodology 
of  the  percentage  of  children  in  a  State 
that  live  in  families  with  income  below 
100  percent  of  the  federal  poverty  level. 

Date  of  enactment  means  calendar 
year  1996. 

State  means  each  of  the  50  States  of 
the  United  States  and  the  District  of 
Coltunbia. 

TANF  means  the  Temporary 
Assistance  for  Needy  FamiUes  program, 
as  enacted  by  section  103  of  Pub.  L. 
104-193  (42  U.S.C.  601-619). 

Territories  means  American  Samoa, 
Guam,  the  Commonwealth  of  Puerto 
Rico,  and  the  United  States  Virgin 
Islands. 

We  (and  any  other  first  person  plural 
pronouns)  means  the  Secretary  of 
Health  and  Hmnan  Services  or  any  of 
the  following  individuals  and 
organizations  acting  in  an  official 
capacity  on  the  Secretary's  behalf:  The 
Assistant  Secretary  for  Children  and 
Families,  the  Regional  Administrators 
for  Children  and  Families,  the 
Department  of  Health  and  Human 
Services,  and  the  Administration  for 
Children  and  Families. 


§284.15   Who  must  sutMnit  Information  to 
ACF  to  carry  out  the  rsqulramants  of  this 
part? 

The  chief  executive  officer  of  the  State 
or  Territory,  or  his  or  her  designee,  is 
responsible  for  submitting  the 
information  required  by  this  part  to  us. 

§284.20   What  Infonnatlon  will  we  provide 
to  each  State  to  astlniate  the  number  of 
chlldran  In  poverty? 

(a)  Annually,  we  will  provide  each 
State  with  an  estimate  of  the  number 
and  percentage  of  children  in  poverty 
within  the  State,  as  determined  by  the 
Census  Bureau  using  the  Census 
methodology.  The  annual  estimate  will 
be  for  the  calendar  year  two  years 
previous.  (The  first  aimual  estimate  in 
1998  will  be  an  estimate  of  children  in 
poverty  for  calendar  year  1996.) 

(b)  In  1999,  and  aimually  thereafter, 
we  will  determine  for  each  State,  at  the 
80  percent  confidence  level,  the  change 
in  the  percentage  of  children  in  poverty 
for  the  applicable  two  calendar  year 
period  based  on  the  Census  Bureau  data, 
and  provide  each  State  with  its 
percentage  of  change.  (The  first 
determination  of  percentage  change  will 
cover  the  change  between  calendar 
years  1996  and  1997.) 

§284.25    What  Information  must  the  State 
provide  H  the  estimata  of  a  State's  child 
poverty  rate  has  Increased  five  percent  or 
more  over  the  two  year  period? 

(a)  If  the  estimate  of  a  State's  child 
poverty  rate  did  not  increase  by  5 
percent  or  more,  at  an  80  percent 
confidence  interval,  from  one  year  to  the 
next,  we  will  conclude  that  a  State  has 
satisfied  the  statutory  requirements  of 
section  413(i)  of  the  Act,  and  notify  the 
State  that  no  further  information  from  or 
action  by  the  State  is  required  for  the 
applicable  two  calendar  year  period. 

(b)  If  the  estimate  of  a  State's  child 
poverty  rate  increased  by  5  percent  or 
more  from  one  year  to  the  next,  we  will 
notify  the  State  that  it  has  60  days  to 
submit  the  data  required  in  paragraph 
(c)  of  this  section. 

(c)  If  required  under  paragraph  (b)  of 
this  section,  the  State  must  submit  data 
on  the  average  monthly  number  of 
hotis^olds  with  children  that  received 
Food  Stamp  benefits  for  each  of  the  two 
most  recent  years  for  which  data  are 
available.  (We  expect  that  the  data 
submitted  in  1999  will  cover  calendar 
years  1997  and  1998.)  The  State  may 
also  submit  other  evidence  covering  any 
pertinent  time-period,  including  the 
proportion  of  students  certified  for  free 
or  reduced-price  school  lunches  or 
estimates  of  child  poverty  that  were 
derived  from  an  independent  source. 

(1)  If  a  State  reports  Food  Stamp  data 
based  on  population  counts,  it  must 
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report  the  average  monthly  number  for 
each  of  the  two  calendar  years  and  the 
difference  between  them. 

(2)  If  a  State  reports  Food  Stamp  data 
based  on  monthly  samples,  it  must 
include  the  calculated  standard  errors  of 
each  annual  estimate. 

(3)  If  there  has  been  a  change  in 
legislation,  poUcy,  or  program 
procedures  that  have  had  a  substantial 
impact  on  the  niunber  of  households 
with  children  receiving  Food  Stamps 
during  the  period  for  which  we  are 
requesting  Food  Stamp  data,  the  State 
must  submit  data  relevant  to 
determining  how  that  change(s)  affected 
the  nimiber  of  Food  Stamp  households 
with  children,  including  data  on  sub- 
populations  affected  by  the  change. 

(d)  Based  on  the  information 
submitted  by  the  State  under  paragraph 
(c)  of  this  section,  if  the  average 
monthly  number  of  households  with 
children  receiving  Food  Stamp  benefits 
within  the  State  indicates  a  subsequent 
improvement,  commensurate  with  the 
poverty  increase  in  the  Census  data,  we 
wall  conclude  that  the  State  has  satisfied 
the  statutory  requirements  of  section 
413(i)  of  the  Act,  and  that  no  further 
information  from  or  action  by  the  State 
is  required. 

(e)  If  the  average  monthly  nimiber  of 
households  with  children  receiving 
Food  Stamp  benefits  within  the  State 
did  not  indicate  a  subsequent  decrease 
in  child  poverty  conmiensurate  with  the 
increase  shown  by  the  Census  data,  we 
will  review  any  additional  data  the  State 
has  provided.  Unless  this  additional 
data  provides  sufficient  docimientation 
that  either  child  poverty  did  not  go  up 
in  the  State  or  there  was  a  subsequent 
commensurate  decline,  we  will  notify 
the  State  that  it  must  provide  the 
information  described  in  §  284.30. 

{284.30   What  information  must  the  State 
provide  to  expMn  the  Impact  of  TANF  on 
theincrsasa  in  child  poverty? 

(a)  If  we  have  determined  under 
§  284.25,  that  the  State  must  submit  its 
assessment  (and  the  information  and 
evidence  on  which  the  assessment  is 
based]  of  whether  the  child  poverty  rate 
has  increased  as  a  result  of  the  State's 
TANF  program,  the  State's  assessment, 
and  the  information  on  which  the 
assessment  is  based,  must  cover  the  two 
year  period  for  which  the  child  poverty 
rate  is  determined,  and  must  be 
submitted  to  us  within  60  days. 
Examples  of  such  information  may 
include — 

(1)  Evidence  that  TANF  program  rules 
did  not  economically  disadvantage 
children  from  one  calendar  year  to  the 
next  to  the  extent  that  such  policies 
could  account  for  a  5  percent  or  more 


increase  in  the  child  poverty  rate.  For 
example,  if  TANF  income  eUgibility 
rules  did  not  limit  program 
participation  and  program  cash  benefits 
did  not  decrease  substantially,  a  State 
could  assert  that  increases  in  the  child 
poverty  rate  occiured  independently  of 
TANF.  A  State  could  also  provide  other 
TANF  program  evidence,  such  as  the 
percentage  of  eligible  individuals 
receiving  TANF,  the  number  of 
applicants  disapproved,  sanction  rates, 
numbers  of  cases  terminated  as  a  result 
of  time  limits,  and  numbers  of  cases 
terminated  as  a  result  of  failing  to  meet 
work  re<}uirements; 

(2)  Evidence  that  other  factors  account 
for  the  increase  in  the  child  poverty 
rate,  such  as  changes  in  economic  or 
social  conditions,  e.g.,  an  increase  in  the 
State's  imemployment  rate.  For 
example,  a  State  that  met  the  definition 
of  a  "needy  State"  under  section 
403(b)(6)  of  the  Act  for  an  extended 
period  of  time  within  the  applicable  two 
year  period  could  assert  that  increases 
in  the  child  poverty  rate  resulted  bom 
non-TANF  factors:  or 

(3)  An  alternate  justification  that 
demonstrates  that  changes  in  the  child 
poverty  rate  within  the  State  did  not 
result  from  TANF.  For  example,  a  State 
could  submit  data  from  other  assistance 
programs  that  provide  evidence  that 
increases  in  the  child  poverty  rate  did 
not  result  from  TANF. 

(b)  We  will  review  the  State's 
assessment,  along  with  other  available 
information  such  as  the  State's  TANF 
plan  and  eligibility  criteria,  other 
supportive  services  and  assistance 
programs,  and  the  State's  economic 
circumstances;  make  a  determination 
whether  the  child  poverty  rate  has  or 
has  not  increased  by  5  percent  or  more 
as  a  resiUt  of  the  State's  TANF  program; 
and  notify  the  State  whether  it  must 
submit  a  corrective  action  plan  as 
described  in  §§  284.40  and  284.45. 

(c)  If  we  determine  that  the  child 
poverty  rate  has  not  increased  by  5 
percent  or  more  as  a  result  of  the  State's 
TANF  program,  we  will  conclude  that 
the  State  has  met  the  requirements  of 
section  413(i)  and  notify  the  State  that 
no  further  information  from  or  action  by 
the  State  is  required  for  the  applicable 
two  calendar  year  period. 

S  284.35    How  vfill  the  methodology  for  the 
Tanltortas  differ? 

(a)  To  the  extent  that  data  are 
available  and  the  procedures  appUcable, 
the  Territories  are  subject  to  the  same 
methodology  used  to  determine  the 
child  poverty  rate  in  the  50  States  and 
the  District  of  Coliunbia. 

(b)  Since  the  Census  Bureau 
methodology  does  not  estimate  a  child 


poverty  rate  for  the  Territories,  each 
Territory  must,  beginning  in  1998,  and 
annually  thereafter,  submit  to  ACF  the 
Food  Stamp  data  described  in 
§  284.25(c). 

(c)  If  the  Food  Stamp  data  are  not 
available  for  a  Territory  because  it  did 
not  operate  a  Food  Stamp  program  for 
the  applicable  year,  it  must,  beginning 
in  1998,  and  annually  thereafter,  submit 
other  information  on  which  the  child 
poverty  rate  may  be  determined,  such  as 
the  proportion  of  students  certified  for 
free  or  reduced-price  school  lunches  or 
estimates  of  child  poverty  derived  from 
independent  sources.  (In  1998,  the 
Territory  must  submit  data  for  calendar 
year  1996;  in  1999,  the  Territory  must 
submit  data  for  calendar  year  1997.) 

(d)  Based  on  the  data  specified  in 
paragraph  (b)  or  (c)  of  this  section 
submitted  for  calendar  year  1996,  we 
will  compute  an  estimate  of  the 
percentage  of  children  in  poverty  for  the 
Territory  for  calendar  1996. 

(e)  Based  on  the  data  specified  in 
paragraph  (b)  or  (c)  submitted  for 
calendar  year  1997,  we  will  compute  an 
estimate  of  the  percentage  of  children  in 
poverty  for  calendar  year  1997.  We  will 
also  determine,  at  the  80  percent 
confidence  level  (if  the  data  are  sample 
data),  the  change  in  the  percentage  of 
children  in  poverty  between  calendar 
years  1996  and  1997.  We  will  do  this 
aimually  thereafter  for  the  applicable 
two  year  period. 

(f)  If  the  estimate  of  the  child  poverty 
rate  in  the  Territory  did  not  increase  by 
5  percent  of  more,  at  an  80  percent 
confidence  level,  we  will  conclude  that 
the  Territory  has  satisfied  the 
requirements  of  section  413(1)  of  the 
Act.  We  will  notify  the  Territory  that  no 
further  information  from  or  action  by 
the  Territory  is  required  for  the 
applicable  two  year  (>eriod. 

(g)  If  the  estimate  of  the  child  poverty 
rate  in  the  Territory  increased  by  5         -^ 
percent  or  more  from  one  year  to  the 
next,  the  Territory  must  submit  the 
information  in  paragraph  (b)  or  (c)  of 
this  section  for  the  subsequent  calendar 
year.  For  example,  if  the  child  poverty 
rate  increased  between  calendar  years 
1996  and  1997,  the  Territory  must 
submit  data  for  calendar  year  1998.  We 
will  review  these  data  and  determine 
whether  the  child  poverty  rate  has  or 
has  not  increased  by  5  percent  or  more. 

(h)  If  we  determine  that  the  child 
poverty  rate  has  increased  5  p>ercent  or 
more,  we  will  notify  the  Territory  that 
it  must  submit  an  assessment  (and  the 
information  and  evidence  on  which  the 
assessment  was  based)  of  whether  the 
child  poverty  rate  increased  as  a  result 
of  the  TANF  program  in  the  Territory. 
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Examples  of  such  information  and 
evidence  are  foimd  in  §  284.30(a). 

(i)  We  will  review  the  assessment 
provided  by  the  Territory,  along  with 
other  available  data  on  the  Territory's 
TANF  plan  and  eligibility  criteria,  other 
supportive  services  and  assistance 
plans,  and  economic  circuimstances; 
make  a  determination  whether  the 
increase  in  the  child  poverty  rate  is  due 
to  the  Territory's  TANF  program;  and 
notify  the  Territory  whether  a  corrective 
action  plan  is  required  as  specified  in 
§284.40  and  §284.45. 

1284.40   Whenis  a  corrective  action  plan 
due? 

Each  State  and  Territory  must  submit 
acorrective  action  plan  to  ACF  within 
90  days  of  the  date  we  notify  it  that,  as 
a  result  of  TANF,  its  child  poverty  rate 
increased  by  5  percent  or  more  for  the 
applicable  two  calendar  year  period. 

1284.45   Wliatis  tlM  content  and  duration 
of  the  correctlva  action  plan? 

(a)  The  corrective  action  plan  must 
outline  the  manner  in  which  the  State 
or  Territory  will  reduce  the  child 
poverty  rate  in  the  State  and  include  a 
description  of  the  actions  to  be  taken  by 
the  State  or  the  Territory  ujider  such  a. 
plan. 

(b)  A  State  or  Territory  shall 
implement  the  corrective  action  plan 
until  the  State  or  Territory  determines 
that  the  child  poverty  rate  in  the  State 
is  less  than  the  lowest  child  poverty  rate 
on  the  basis  of  which  the  State  was 
required  to  submit  the  corrective  action 
plan. 

|FR  Doc.  98-25384  Filed  9-22-98;  8:45  am] 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlnlatration  for  Children  and 
Families 

45  CFR  Parts  286  and  287 
RiN0970-AB78 

Tribai  Tamporary  Assistance  for  Needy 
Familiea  Program  (Tribal  TANF)  and 
Nativa  Employment  Works  (NEW) 
Program 

agency:  Administration  for  Children 
and  Families. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  July  22. 1998,  the 
Administration  for  Children  and 
Families  (ACF)  published  a  Notice  of 
Proposed  Rule  Making  (NPRM)  for  the 
Tribal  Temporary  Assistance  for  Needy 


Families  Program  (Tribal  TANF)  and  the 
Native  Employment  Works  (NEW) 
Program  with  a  comment  period  of  60 
days,  ending  September  21, 1998.  We 
are  now  extending  the  comment  period 
for  an  additional  60  days  for  the 
purpose  of  allowing  Tribes  and  other 
interested  parties  sufficient  time  for 
review  and  to  formulate  comments  on 
the  NPRM. 

DATES:  You  must  submit  comments  by 
COB  November  20, 1998. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  comments  to  the  Administration 
for  Children  and  Families,  Office  of 
Community  Services,  Division  of  Tribal 
Services,  5th  Floor,  370  L'Enfant 
Promenade,  SW.  Washington,  DC  20447. 
You  may  also  transmit  written 
comments  electronically  via  the 
Internet.  To  transmit  comments 
electronically,  or  download  an 
electronic  version  of  the  proposed  rule, 
you  should  access  the  ACF  Welfare 
Reform  Home  Page  at  http:/ 
www.acf.dhhs.gov/news/welfare  and 
follow  any  instructions  provided. 

We  will  make  all  conmients  available 
for  public  inspection  on  the  5th  Floor, 
901  D  Street,  SW,  Washington.  DC 
20447,  from  Monday  through  Friday 
between  the  hoiu%  of  9:00  a.m.  and  4:00 
p.m.  Eastern  time,  except  for  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Bushman.  Director,  Division  of 
Tribal  Services,  Office  of  Community 
Services,  ACF,  at  202-401-2418; 
Raymond  Apodaca,  Tribal  TANF  Team 
Leader  at  202-401-5020;  or  Ja-Na 
Oliver,  (NEW)  Team  Leader  at  202-401- 
5713. 

Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
from  Monday  through  Friday  between 
the  hours  of  8:00  a.m.  and  7:00  p.m.. 
Eastern  time. 

SUPPLEMENTARY  INFORMATION:  The 
NPRM  was  published  July  22, 1998,  in 
the  Federal  Register  [63  FR  39366- 
39429]  with  a  60  day  comment  period. 
Based  on  information  received  from  the 
Tribes  and  other  interested  parties,  it 
has  been  determined  that  additional 
time  is  needed  to  review  the  NPRM. 

Cmnment  Procedures 

We  will  not  consider  comments 
received  beyond  the  120  day  comment 
period  in  developing  the  final  rule. 
Because  of  the  large  volume  of 
comments  we  anticipate,  we  will  accept 
written  comments  only.  In  addition, 
your  comments  should: 

•  Be  specific; 

•  Address  issues  raised  by  the 
proposed  rule; 


•  Where  appropriate,  propose 
alternatives; 

•  Explain  reasons  for  any  objections 
or  recommended  changes;  and 

•  Reference  the  specific  section  of  the 
proposed  rule  that  you  are  addressing. 

We  will  not  acknowledge  the 
comments  we  receive.  However,  we  will 
review  and  consider  all  comments  that 
are  germane  and  that  are  received 
during  the  comment  period. 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  93.558,  TANF  programs — ^Tribal 
Family  Assistance  Grants;  93.559 — Loan 
Fund;  93.594 — Native  Employment  Works 
Program;  93.959 — Welfare  Reform  Research, 
Evaluations  and  National  Studies) 

Dated:  September  17, 1998. 
Donna  E.  ShaUla. 
Secretary. 

[FR  Doc.  98-25390  Filed  9-18-98;  1:57  pm] 
BIUMQ  CODE  4ie4-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  197 

[USCQ-1»9B-378e] 

RIN211S-nAF64 

Commercial  Diving  Operations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Advanced  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  In  response  to  public 
requests,  the  Coast  Guard  is  extending 
the  period  for  public  comment  on  its 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM),  Commercial 
Diving  Operations,  published  in  the 
Federal  Register  on  June  26, 1998.  The 
comment  period  will  be  extended  for  45 
days. 

DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  November  9, 1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility 
(USCG-1998-3786),  U.S.  Department  of 
Transportation,  room  PLr^Ol,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001,  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  ntunber  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Conunents  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
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on  the  Plaza  Level  of  the  Nassif  Building 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
access  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  the  advance 
notice  of  proposed  rulemaking 
(ANPRM)  provisions,  contact  LT  Diane 
Kalina,  Project  Manager,  Vessel  and 
Facility  Operating  Standards  Division. 
Coast  Guard,  telephone  202-267-1181. 
For  questions  on  viewing,  or  submitting 
material  to  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 

Request  fin-  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
tUSCG-1998-3786)  and  the  specific 
section  of  the  ANPRM  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
unboimd  format,  no  laiget  than  8V!t  by 
11  inches,  sviitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  Persons  wanting 
acknowledgment  of  receipt  of  conunents 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  diuing  the  comment 
period.  It  may  change  the  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  The  request  must 
identify  this  docket  [USCG-1998-3786] 
and  should  include  the  reasons  why  a 
public  meeting  would  beiielpful  to  this 
rulemaking.  If  it  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  existing  commocial  diving 
operations  regulations  are  over  20  years 
old  and  do  not  include  current  safety 
and  technology  standards  and  industry 
practices.  The  Coast  Guard  needs 
current  information  on  these  subject 
areas  to  help  us  identify  necessary 
regulatory  revisions. 


In  response  to  several  pubUc  requests, 
the  Coast  Guard  is  extending  the  period 
for  pubUc  comment  on  its  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM),  Commercial  Diving 
Operations,  published  in  the  Federal 
Register  on  June  26, 1998  (63  FR  34840). 
The  comments  stated  that  more  time 
was  needed  to  collect  data,  and  the 
diving  industry  is  typically  very  busy 
during  the  summer  months  and  divers 
need  more  time  to  develop  comments  to 
the  ANPRM.  Based  on  these  requests 
and  on  the  small  nimiber  of  comments 
received  so  far,  the  Coast  Guard  has 
decided  to  extend  the  comment  period 
for  an  additional  45  days. 

Dated:  September  17, 1998. 
Howard  L.  HiBM, 

Acting.  Director  of  Standards,  Marine  Safety 
^ and  Environmental  Protection. 
(FR  Doc  98-25464  Filed  9-22-98;  8:45  am] 
■aoJNQ  coca  4tio-ii-M 


DEPARTMENT  OF  TRANSPORTATION 

MarHIma  Administration 

46CFRPart249 
[MARADM>43Sq 
RIN  Na  2133^8  36 

Approval  of  Undarwrftars  for  Marina 
Hull  Inauranca 

AQENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Advance  Notice  Of  Proposed 
Rulemaking:  request  for  comments. 

summary:  The  Maritime  Administration 
(MARAD)  is  soliciting  comments  firom 
interested  persons  concerning  the  need 
to  amend  the  existing  regulations 
governing  the  placement  of  marine  hull 
insurance  on  subsidized  and  Title  XI 
program  vessels.  The  existing 
regulations  were  promulgated  in  1988 
and  provided,  among  other  things,  the 
criteria  and  procedures  for  certain 
foreign  imderwriters  to  participate  in 
the  writing  of  hull  insurance  on 
MARAD  program  vessels. 
DATES:  Comments  are  requested  by 
October  23, 1998. 

COMMENTS:  Signed  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  docimient  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 400 
7th  Street  SW,  Room  7210,  Washington, 
DC  20590.  All  comments  received  will 
be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  e.t.  Monday  through  Friday, 
except  Federal  HoUdays.  An  electronic 
version  of  this  document  is  available  on 


the  World  Wide  Web  at 
http^dms.dotgov. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Edmond  J.  Fitzgerald,  Director,  Office  of 
Subsidy  and  Insurance,  Maritime 
Administration,  Washington,  DC  20590. 
Telephone  202/366-2400. 
SUPPLBCNTARY  SIFORMATION:  The  1988 
explanation  of  the  final  rulemaking  (53 
FR  23119)  provided  in  part  that: 

Members  of  the  Institute  of  London 
UnderMTritsn  (ILU)  would  remain  eligible 
sul^ect  to  prescribed  trust  fund  and 
limitation  on  risk  requiremrats.  On  the  basis 
of  a  comment  by  one  American  carrier,  the 
final  rule  specifically  reserves  MARAD's 
right  to  reidew  this  eligibility  at  any  time. 

It  has  come  to  MARAD's  attention 
that  the  ILU  and  another  Londcm  based 
insurance  organizati(Hi,  the  London 
International  Instiranoe  and  Reinsurance 
Market  Association  (LIRMA)  have  voted 
to  merge  their  two  organizations  in  the 
near  future.  The  new  organization  will 
be  called  the  International  Underwrites 
Association  (lUA)  of  London.  MARAD's 
Director,  Office  of  Marine  Insurance  had 
disciissions  with  the  incoming  chairman 
of  the  lUA  and  the  chairman  indicated 
that  the  new  organization  will  not  have 
the  same  eligibility  criteria  as  the  ILU  or 
any  internal  oversight  activities.  In  view 
of  this,  MARAD  is  seeking  comments 
concerning  how  to  deal  with  existing 
ILU  member  companies  after  the 
merger.  Will  it  be  necessary  to  qualify 
ILU  member  companies  on  an 
individual  "ad  hoc"  basis  after  the 
merger  is  implemented?  MARAD  has  a 
niunber  of  questions  it  would  like  to 
receive  comment  on: 

(1)  Should  companies  who  were  in 
the  n^U  and  approved  to  write  insurance 
on  MARAD  program  vessels  maintain 
their  eligibility  for  some  period,  say  a 
year  after  merger,  while  they  are 
reviewed  on  an  individual  basis? 

(2)  Should  ILU  member  cconpanies 
(post  merger)  be  subject  to  the  same 
requirements  of  "Other  Foreign 
Underwriters"  imder  section  249.5(c) 
Eligibility  criteria? 

(3)  If  an  ILU  member  company  has 
been  previously  approved  under 
249.5(c),  in  the  French  or  Scandinavian 
market  for  example,  shoiUd  that 
eligibility  be  governing? 

(4)  Should  ILU  mernber  companies 
appearing  on  the  Quarterly  Listing  of 
Alien  Insurers  compiled  by  the  National- 
Association  of  Insurance  Commissioners 
be  eligible  for  MARAD  imderwriting 
provided  they  remain  in  good  stant^g 
and  remain  on  this  list? 

(5)  If  an  ILU  member  company  is  the 
subsidiary  or  affiliate  of  a  company  that 
is  approved  under  Section  249.5(c), 
should  it  have  the  benefit  of  that 
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approval  if  a  satisfactory  parent 
company  or  similar  guarantee  is 
provided? 

(6)  Any  other  aspect  of  this  issue. 

By  Order  of  the  Maritime  Administrator. 

Dated:  September  18. 1998. 
JmI  C  Richard, 
Secretary. 

[FR  Doc.  98-25408  Filed  9-22-98;  8:45  am] 
MLUNO  COOC  4t10-«1-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildllfa  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  90-Day  Finding  and 
Commencement  of  Status  Review  for  a 
Petition  To  List  the  Westslope 
Cutthroat  Trout  as  Threatened; 
Correction 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  In  document  98-21995 
beginning  on  page  43901  in  the  issue  of 
Monday,  August  17, 1998,  make  the 
following  corrections: 

On  page  43902,  at  the  end  of  the  first 
paragraph  in  the  second  colunm,  insert 
the  following  sentence:  "However,  in 
accordance  with  the  current  Service 
Listing  Priority  Guidance  (63  FR  25502, 
May  8, 1998)  the  Service  will  require  9 
months  firom  the  date  of  the  finding 
(June  10, 1998)  to  complete  a  thorough 
biological  status  review  and  issue  a  12- 
month  finding." 

On  page  43902,  third  column,  in  the 
third  sentence  of  the  first  full  paragraph, 
the  word  "not"  should  be  changed  to 
now. 

Dated:  September  IS.  1998. 
Terry  Terrell, 

Deputy  Regional  Director,  Denver,  Colorado. 
IFR  Doc.  98-25250  Filed  9-22-98;  8:45  am] 
BlUiNO  COOC  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 

raN  1018-AD67 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Reclassification 
of  Yacare  Caiman  in  South  America 
From  Endangered  to  Threatened,  and 
the  Listing  of  Two  Other  Caiman 
Species  as  Threatened  by  Reason  of 
Similarity  of  Appearance 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  reclassify 
the  yacare  [Caiman  yacare  also  known 
as  Caiman  crocodilus  yacare)  from  its 
present  endangered  status  to  threatened 
status  imder  the  Endangered  Species 
Act  (Act)  because  the  endangered  listing 
does  not  correctly  reflect  the  present 
status  of  this  animal.  The  Service  aJso 
proposes  to  list  the  common  caiman 
[Caiman  crocodilus  crocodilus)  and  the 
brown  caiman  [Caiman  crocodilus 
fuscus)  as  threatened  by  reason  of 
similarity  of  appearance.  The  yacaf  is 
native  to  Argentina,  Brazil,  Paraguay, 
and  Bolivia,  and  the  other  two  caiman 
occur  in  Mexico  and  Central  and  South 
America.  These  three  taxa  are  listed  in 
Appendix  n  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Faiuia  and  Flora 
(CITES).  Listing  the  two  taxa  as 
threatened  by  reason  of  similarity  of 
appearance  will  assist  in  protecting  the 
yacare  caiman  from  uncontrolled  use. 

A  special  rule  is  also  proposed  for 
these  three  species  that  would  allow 
U.S.  commerce  in  caiman  skins,  other 
pfuls  and  products  from  individual 
countries  of  origin  and  countries  of  re- 
export if  certain  pre-trade  conditions  are 
satisfied  for  those  countries.  The  several 
conditions  largely  pertain  to  the 
implementation  of  a  CITES  resolution 
on  the  universal  tagging  of  crocodilian 
skins  (adopted  at  the  ninth  meeting  of 
the  Conference  of  the  Parties)  as  well  as 
conditions  complementing  the  intent  of 
this  resolution  and  provisions  to 
support  the  sufficiency  of  management 
of  yacaf  populations  so  that  populations 
will  be  sustained  through  time. 

In  the  case  where  tagged  caiman  skins 
and  other  parts  are  exported  to  a  second 
country,  usually  for  tanning  and 
manufacturing  purposes,  and  the 
processed  skins  and  finished  products 
are  exported  to  the  United  States,  the 
United  States  will  prohibit  imports  of 
skins  and  products  if  it  determines  that 


either  the  country  of  export  or  the  < 
country  or  countries  of  re-export  are 
engaging  in  practices  that  are 
detrimental  to  the  conservation  of 
caiman  populations. 

The  purpose  of  the  special  proposed 
rule  is  twofold.  One  is  to  promote  the 
conservation  of  the  yacare  caiman  by 
ensuring  proper  management  of  the 
commercially  harvested  caiman  species 
in  the  range  countries  and  through 
implementation  of  trade  controls  as 
described  in  the  CITES  tagging 
resolution  to  reduce  commingling  of 
caiman  specimens.  The  rule  is  also 
intended  to  relieve  the  burden  on  U.S. 
law  enforcement  personnel  who  mtut 
screen  difficult  to  distinguish  caiman 
products  to  exclude  products  from 
endangered  or  improperly  identified 
species  from  U.S.  commerce. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
22, 1998.  Public  hearing  requests  must 
be  received  by  November  9, 1998. 
ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Qiief,  Office  of  Scientific  Authority; 
Mail  Stop:  Room  750,  Arlington  Square; 
4401  North  Fairfax  Drive;  U.S.  Fish  and 
Wildlife  Service,  Arlington,  Virginia 
22203.  Fax  number  (703)  358-2276. 
Comments  and  other  information 
received  will  be  available  for  public 
inspection,  by  appointment,  from  8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  at  the  Ariington,  Virginia, 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Lieberman,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address,  by  phone  at  (703)  358i-1708.  or 
by  E-mail  at: 

Susan__Lieberman@mail.fws.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  recognizes  that  substantial 
populations  of  crocodilians  that  are 
managed  as  a  sustainable  resource  can 
be  utilized  for^ommercial  purposes 
while  not  adversely  affecting  the 
survival  of  individual  populations  of  the 
species.  When  certain  positive 
conservation  conditions  have  been  met, 
the  Service  has  acted  to  allow 
utilization  and  trade  finm  managed 
populations  of  the  American  alligator 
[Alligator  mississippiensis),  and  has 
allowed  the  importation  of  commercial 
shipments  of  Nile  crocodile  [Crocodylus 
nilodcus)  skins,  other  parts,  and 
products  from  several  southern  and 
eastern  African  countries  and  similar 
shipments  of  saltwater  crocodile 
[Cwcodylus  porosus)  specimens  fittm 
Australia  (61  FR  32356;  June  24, 1996). 
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Management  activities  were  reviewed 
by  the  CITES  Parties  prior  to 
transferring  certain  populations  from 
CITES  Appendix  I  to  Appendix  n 
(thereby  allowing  commercial  trade)  and 
included  assessments  of  population 
status,  determination  of  sustainable 
harvest  quotas  (or  approval  of  ranching 
programs),  and  the  control  of  the  illegal 
harvest.  Management  regulations 
imposed  after  harvest  included  the 
tagging  of  skins  and  issuance  of  permits 
to  satisfy  the  requirements  for  CTTES 
A^endix  II  species. 

The  Service  is  also  proposing  a 
special  rule  with  this  proposed  rule  to 
ensure  implementation  of  the  QTES 
controls  over  trade  in  skins,  parts,  and 
products  of  certain  populations  of  the 
genus  Caiman.  Populations  of  Caiman 
spp.  are  widespread  in  Mexico  and 
Central  and  South  America,  and  have 
high  reproductive  potential;  indeed,  the 
species  have  survived  in  spite  of  a  past 
substantial  legal  and  illegal  harvests. 
The  Service  believes  that  commercial 
utilization  of  yacaf  caiman  should 
involve  trade  from  controlled  harvest 
only  from  well  managed  populations, 
and  that  trade  controls  need  to  be 
effective  in  order  to  protect  threatened 
crocodiUan  populations.  If  this 
proposed  rule  and  its  accompanying 
special  rule  are  finalized  as  proposed, 
the  Service  believes  that  this  will  only 
allow  commerce  in  yacaf  specimens  and 
products  into  the  United  States  that  will 
facilitate  soimd  management  practices 
to  regulate  the  legal  harvest  and  control 
illegal  trade  in  range  coimtries,  so  that 
caiman  populations  are  being  sustained 
at  biologically  sound  levels. 
Fiuthermore,  the  Service  does  not 
intend  to  allow  imports  of  caiman 
specimens  and  products  with  those 
intermediary  countries  that  do  not 
properly  control  trade  in  crocodiUan 
skins,  other  parts,  and  products,  so  as  to 
ensure  that  illegal  skins,  other  parts,  and 
products  are  not  exported  to  the  United 
States. 

This  rule  proposes  to  reclassify  the 
yacaf  [Caiman  yacare  =  C.  crocodilus 
yacare)  from  endangered  to  threatened 
status  under  the  Act,  and  to  list  two 
additional  taxa,  the  common  caiman  (C 
crocodilus  crocodilus)  and  the  brown 
caiman  (C.  crocodilus  fuscus  including 
C.  crocodilus  chiapasius),  as  threatened 
by  reason  of  similarity  of  appearance. 
When  traded  as  skin  pieces  in  products, 
the  yacare  is  similar  in  appearance  to 
the  common  caiman  and  the  brown 
caiman  that  are  listed  as  CITES 
Appendix  II  species,  but  have  no 
comparable  status  under  the  Act.  Other 
caiman  species  will  be  retained  as 
endangered  luider  the  Act,  including  the 
black  caiman  [Melanosuchus  niger)  and 


the  broad-snouted  caiman  [Caiman 
latimstris).  This  proposed  rule  does  not 
affect  the  endangered  or  threatened 
status,  imder  the  Act,  of  any  other 
crocodilian  species  in  the  Western 
Hemisphere. 

The  original  listing  for  the  yacaf 
caiman  (imder  the  provisions  of  the 
Endangered  Species  Conservation  Act  of 
1969)  was  C.  yacare,  which  is  the 
presently  accepted  taxonomic  name  for 
the  species  (Kiiig  and  Burke  1989)  and 
the  name  used  throughout  this  proposed 
rule.  Some  authors  treat  the  taxon  as  a 
subspecies,  C.  c.  yacare,  and  this  is  the 
taxonomic  name  presently  included  in 
the  List  of  Endangered  and  Threatened 
Wildlife  (50  CFR  part  17.11).  King 
beheves  (in  litt.)  that  C.  yacare  should 
be  (Considered  biologically  as  a 
subspecies  or  at  the  end  of  a 
morphological  cline,  but  indicates  that 
nomenclatiu^ly  it  is  recognized  as  a 
full  species. 

A  recent  study,  including  an  analysis 
of  mitochondrial  DNA  variation, 
indicates  that  the  C.  yacare  of 
Argentina,  Bolivia,  Brazil,  and  Paraguay 
comprise  an  taxonomic  imit  vdth 
substantial  genetic,  morphological,  and 
zoogeographical  similarities  (Brazaitis  et 
al.  1993).  Those  authors  indicate  that  C. 
yacare  populations  are  effectively 
separated  from  C.  c.  crocodilus 
populations  by  mountains  and 
highlands  that  limit  nesting  habitat  and 
the  migration  of  individual  animals 
between  southern  and  northern  river 
systems.  Caiman  yacare,  C.  c.  crocodilus 
and  C.  c.  fuscus  are  considered,  on  the 
basis  of  base  changes  in  their  DNA 
sequences,  to  be  diagnostically  distinct 
populations  of  a  widespread  and  related 
taxa  (Amato  1992)  with  C.  yacare, 
apparently  having  greater  genetic 
differences  from  C.  c.  crocodilus  than  C 
c.  crocodilus  has  in  relationship  to  C.  c. 
fuscus  (Brazaitis  et  al.  1993).  Additional 
analysis  of  DNA  information  by 
Brazaitis  and  others  supports  the 
interpretation  that  "Caiman  yacare,  C.  c. 
crocodilus,  and  C.  c.  chiapasius 
(probably  C.  c.  fuscus)  are  each 
phylogenetic  species,  as  per  the  criteria 
of  Davis  and  Nixon  (1992)"  (Brazaitis  et 
al.  1997a,  Brazaitis  et  al.  1997b). 
However,  recent  work  (Busack  and 
Pandya  1996)  suggests  that  C.  c. 
crocodilus  and  C.  c.  fuscus  comprise  a 
single  genetic  population  at  the 
subspecies  level,  while  confirming  that 
yacaf  is  a  distinct  subspecies.  C.  c. 
yacare.  There  is  no  biochemical 
evidence,  at  this  time,  that  recognizable 
subgroups  of  C.  yacare  occur  within  the 
distributional  limits  of  C.  yacare  in  the 
river  systems  of  Argentina,  Bolivia, 
Brazil,  or  Paraguay  (Brazaitis  et  al.  1993) 


and  no  such  subgroups  are  recognized 
in  this  proposed  rule. 

Since  the  initial  listing  of  the  yacare 
caiman,  there  has  been  controversy 
associated  with  defining  the  ranges  of 
caiman  species,  especially  that  of  C. 
yacare  in  southern  South  America.  To 
assist  in  the  clarification  of  the  status  of 
C.  yacare,  the  CITES  Secretariat,  in 
conjunction  with  the  World 
Conservation  Union/Spedes  Survival 
Commission  (lUCN/SSC)  Crocodile 
Specialist  Group  (CSC),  undertook  a 
survey  (starting  in  late  1986  and  early 
1987)  and  the  development  of  a 
conservation  program  for  the 
crocodiUans  of  the  genus  Caiman.  These 
siuveys  were  conducted  under  the 
auspices  of  CITES  and  were  carried  out 
by  the  CSG,  and  the  Governments  of 
Brazil,  Bolivia,  and  Paraguay.  The 
available  data  fiom  these  studies 
(Brazaitis  1989A;  Brazaitis  et  al.  1990; 
King  and  Videz  Roca  1989;  and  Scott  et 
al.  1988  and  1990)  on  the  distribution, 
ecology,  and  status  of  C.  yacare  indicate 
that  this  species  is  not  endangered  in  its 
entirety  and  is  not  in  danger  of 
extinction  in  any  significant  portion  of 
its  range. 

Caiman  yacare  is  widely  distributed 
throughout  the  lowland  areas  and  river 
systems  of  northeastern  Argentina. 

southeastern  and  northern  Bolivia,   

Paraguay,  and  the  western  regions  of  the 
Brazilian  States  of  Rondonia,  Mato 
Grosso,  and  Mato  Grosso  du  Sol 
(Brazaitis  et  al.  1990).  The  range 
includes:  the  entire  Guapore  lUver  (= 
Itenes  River)  drainage,  including  its 
head  waters  in  the  Brazilian  State  of 
Mato  Grosso,  and  its  tributaries  in 
northeastern  Bohvia;  eastern  Bolivia 
and  western  Brazil  throughout  the 
drainage  of  the  Paraguay  River  and  the 
Pantanal  of  Brazil;  Paraguay  River  and 
southern  Pilcomayo  River  in  Paraguay; 
and  the  lower  Salado  River,  the  Parana 
River  east  to  the  Uruguay  River,  and 
south  to  the  mouth  of  the  Parana  River 
in  Argentina  (Brazaitis  et  al.  1993). 

The  conunon  caiman,  C.  c.  crocodilus, 
occius  in  the  drainage  basins  of  the 
Amazon  and  Orinoco  Rivers  in  French 
Guiana,  Surinam,  Guyana,  Venezuela, 
eastern  Ecuador,  Colombia,  Peru,  and 
Brazil.  A  narrow  zone  of  intergradation 
exists  between  C.  yacare  and  C.  c. 
crocodilus  along  the  northern  border  of 
Bohvia  and  Brazil  in  the  State  of  Acre 
in  the  Acre  River  and  Abuna  drainages, 
northward  to  approximately  Humaita  on 
the  Madeira  River  in  the  Brazihan  State 
of  Amazonas  (Brazaitis  et  al.  1990). 

The  brown  caiman,  C.  c.  fuscus 
(including  C  c.  chiapasius),  occurs  fiom 
Mexico  through  Central  America  to 
Colombia  (west  of  the  Andes),  along  the 
coastal  and  western  regions  of 
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Venezuela,  and  south  through  Ecuador 
to  the  northwestern  border  of  Peru.  The 
CITES  Secretariat  and  several  authors 
consider  C.  c.  chiapasius  a  synonym  of 
C.  c.  fuscus  and  it  is  so  considered  in 
this  proposed  rule. 

The  yacare  has  been  Usted  as 
endangered  under  the  Act  since  1970 
and  was  placed  in  Appendix  n  of  CITES 
on  July  1, 1975.  It  has  never  been  listed 
in  CrreS  Appendix  I.  The  endangered 
listing  under  the  Act  prohibited  all 
commercial  imports  of  the  species  into 
the  United  States.  However,  the 
Appendix  II  Usting  allowed  for 
regulated  commercial  trade  elsewhere  in 
the  world.  A  substantial  U.S.  law 
enforcement  problem  has  occurred 
because  of  the  different  listing  status 
under  the  Act  and  under  CITES.  All 
commercial  imports  of  yacare  into  the 
United  States  are  prohibited  under  the 
Act,  including  shipments  originating 
from  countries  of  origin  with  valid 
CITES  export  documents.  Commercial 
imports  of  products  from  the  common 
and  brown  caiman  are  legal,  with 
appropriate  CITES  documents.  Products 
manufactui«d  from  the  yacare,  common 
caiman,  and  the  brown  caiman  are  often 
indistinguishable  as  to  species  they  are 
made  from,  and  there  is  evidence  that 
products  from  the  prohibited  yacare 
have  been  commingled  with  products 
from  non-prohibited  taxa  among 
commercial  shipments  into  the  United 
States.  The  unauthorized  entry  of 
prohibited  yacare  products  constitutes  a 
violation  of  the  Act,  and  if  the  yacare  is 
legally  protected  in  individual  range 
countries,  then  Lacey  Act  violations 
may  also  have  occurred. 

Argentina,  Bolivia,  Brazil,  and 
Paraguay  prohibited,  until  relatively 
recently,  the  export  of  caiman  products 
(Brazaitis  in  comments  on  the  October 
29,  1990.  Federal  Register  notice  (55  FR 
43389],  see  below).  CITES  Notification 
to  the  Parties  No.  781,  issued  on  March 
10, 1994,  indicated  that  Brazil's  CITES 
Management  Authority  had  registered 
75  ranching  operations  for  producing 
skins  of  C.  c.  crocodilus  and  C.  yacare. 
These  ranching  operations  were 
established  under  provisions  of  Article 
6  B  of  Brazilian  Wildlife  Law  No.  5.197, 
of  November  3, 1967.  Some  of  the 
ranching  operations  have  begim  the 
export  of  crocodilian  products  under 
CITES  procedures  including  the  use  of 
security  tags.  Caiman  yacare  from 
Brazilian  ranches  is  now  legally  traded 
in  the  international  marketplace,  except 
into  the  United  States.  Paraguay  has  also 
expressed  an  interest  in  the  legal 
marketing  of  C.  yacare  skins,  and  a 
restricted  legal  himt  was  held  in  1994 
(King  et  al.  1994). 


The  Service,  on  March  15, 1988, 
received  a  petition  requesting  the 
reclassification  of  the  yacare  caiman  (C. 
c.  yacare)  from  endangered  to 
threatened  status.  The  Service  reviewed 
the  petition  and  concluded  that  it  did 
not  present  sufficient  scientific  or 
commercial  information  to  indicate  that 
a  reclassification  was  warranted  (55  FR 
43387  published  October  29, 1990). 
However,  the  Service,  in  the  October  29, 
1990,  Federal  Register  notice,  also 
sohcited  relevant  data,  comments,  and 
publications  dealing  with  the  current 
status  and  distribution,  biological 
information,  and  bioconservation 
measures  pertaining  to  the  yacare 
caiman,  llie  Service  also  requested 
comments  about  the  advisabifity  and 
necessity  of  treating  the  subspecies  C.  c. 
crocodilus  and  C.  c.  fuscus  as 
endangered  or  threatened  due  to  its 
similarity  of  appearance  to  the  listed  C. 
c.  yacare.  The  Service  noted  that  while 
living  yacare  caiman  are  usually 
distinguishable  from  the  common  and 
the  brown  caiman,  portions  of  the  skin 
and  products  manufactured  from  cut 
skins  of  any  of  these  taxa  may  be 
difficult  to  distinguish  as  to  taxon  of 
origin. 

Comments  Received 

Thirty-eight  written  comments,  from 
31  individuals  and  organizations,  were 
received  in  response  to  the  October  29, 
1990,  Federal  Register  notice,  of  which 
24  were  received  during  the  formal 
comment  period.  Ten  received  diuing 
the  formal  comment  period  were  from 
government  officials  or  residents  of 
South  America  (Argentina  {3},  Brazil 
{4},  Colombia  {1},  Peru  {1},  and 
Paraguay  {1});  10  were  from  the 
scientific  commiuiity,  including  4  from 
the  lUCN/SSC  Crocodile  Specialist 
Group  (CSG);  and  one  each  was  received 
from  the  trade  industry,  the  CITES 
Secretariat,  the  German  Scientific 
Authority,  and  TRAFFIC-USA.  Some  of 
the  additional  comments  received 
outside  the  formal  comment  period  are 
also  cited  herein  because  they  are 
believed  to  provide  important 
information  relevant  to  this  proposed 
fisting  determination.  The  spectrum  of 
interest  expressed  in  the  comments 
received  ranged  from  requests  for  the 
total  removal  of  C.  c.  yacare  bom  the 
"List  of  Endangered  and  llireatened 
Wildfife"  to  listing  the  taxa  as 
"threatened  or  endangered."  Many  of 
the  comments  referred  to  the  presence 
of  yacare  caiman  at  various  locations 
but  did  not  provide  any  field  data  or 
information  on  population  levels,  trends 
or  productivity.  However,  the  Service 
acknowledges  such  anecdotal 
information  as  being  useful  to  reinforce 


its  information  on  the  distribution  of  the 
species. 

Dr.  F.  Wayne  King,  Deputy  Chairman 
of  the  CSG,  commented  Uiat  the  original 
1970  endangered  listing  was  unjustified 
in  that  data  available  at  the  time  of 
Usting  indicated  that  C.  yacare  was 
under  no  greater  threat  than  C.  c. 
crocodilus  or  C.  c.  fuscus,  which  were 
not  listed.  In  preparing  his  comments  in 
response  to  the  October  29, 1990, 
Federal  Register  notice.  King  relied 
upon  the  status  reports  prepared  for  the 
CITES  Secretariat  (Brazaitis  1989a: 
Brazaitis  et  al.  1990;  King  and  Videz 
Roca  1989;  Scott  et  al.  1988  and  1990). 
He  concluded  that  C.  yacare  is  neither 
endangered  nor  threatened  and  is  not  in 
danger  of  extinction  in  any  significant 
portion  of  its  range. 

King  further  concluded  that  the 
"endangered"  Usting  denies  yacare 
range  countries  an  opportunity  to  profit 
bom  implementing  successful 
management  programs  for  the  species. 
Mr.  Juan  Villalba-Macias,  Vice 
Chairman  for  Latin  America  section  of 
the  CSG,  agreed  with  King  that  this 
species  should  not  be  considered  as 
endangered  in  the  different  range 
countries  and  that  it  is  not  appropriate 
to  keep  yacare  listed  under  the  Act.  He 
considered  its  inclusion  in  Appendix  n 
of  CITES  the  most  appropriate  listing. 

Mr.  Dennis  David,  North  American 
Deputy  Vice  Chairman  of  the  CSG, 
indicated  that  the  species  does  not  meet 
the  criteria  for  Usting  as  endangered  or 
threatened,  and  that  a  downUsting 
action  would  greatly  influence  the 
abiUty  of  Latin  American  countries  to 
pursue  the  estabUshment  of  sound 
management  programs.  According  to 
Mr.  David,  many  of  these  coimtries  are 
actively  seeking  to  estabUsh  regulated 
harvests  that  would  provide  economic 
incentives  for  the  conservation  of 
crocodiUan  species  and  their  wetland 
habitats.  The  most  destructive  action,  in 
his  view,  would  be  to  maintain  or 
estabUsh  obstacles  to  the  development 
of  regulated  harvest  programs  in  this 
region.  He  stated  that  the  CITES 
Appendix  n  classification  provided 
ample  control  over  trade. 

Dr.  Valentine  A.  Lance,  Vice 
Chairman  for  Science  of  the  CSG, 
opposed  any  decision  to  list  other 
caiman  species  as  endangered  under 
"similarity  of  appearance"  because  of 
his  beUef  that  none  of  the  caiman 
species  are  endangered. 

Dr.  ObduUo  Menghi,  Scientific 
Coordinator  of  the  CITES  Secretariat, 
commented  that  after  having  reviewed 
the  comments  made  by  Latin  American 
countries  regarding  the  distribution  of 
populations  of  the  species  and  based 
upon  his  own  experience  in  the  region. 
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he  believed  that  yacare  should  be 
removed  from  the  U.S.  endangered 
species  list.  This,  he  wrote,  would 
improve  compliance  with  CITES  by 
allowing  legal  trade.  Dt.  Menghi  also 
opposed  adding  C.  c.  crocodilus  and  C. 
c.  fuscus  to  the  list  of  endangered  and 
threatened  species  under  the  similarity 
of  appearance  provisions.  Dr.  Menghi 
noted  that  listing  C.  c.  crocodilus  and  C. 
c.  fuscus  would  discourage  an  entire 
region  that  has  come  a  long  and  difficult 
way  toward  accomplishing  the  aims  of 
CITES. 

Dr.  Dietrich  Jelden,  Deputy  Head  of 
the  CITES  Scientific  Authority  of 
Germany  (ciurently  Head  of  the 
Management  Authority  of  Germany) 
commented  that,  based  on  the  status  of 
yacare  in  its  four  range  countries, 
virtually  all  populations  had  suffered 
severely  fit>m  indiscriminate  himting. 
He  recommended  that  any  downlisting 
shoidd  be  combined  with  improvements 
to  the  general  management  of  the 
species.  Furthermore,  he  believed  that 
any  downlisting  should  be  combined 
with  a  commitment  from  the 
governments  of  Bolivia,  Brazil,  and 
Paraguay,  to  only  ship  tanned  skins  or 
flanks  marked  with  self-locking  tags,  if 
they  intend  to  start  legally  exporting 
yacare  skins. 

Ms.  Dinette  Hemley  of  TRAFTIC-USA 
(now  vtrith  World  Wildlife  Fund) 
commented  that,  in  her  view,  the 
species  does  not  qualify  as  endangered, 
and  it  is  clearly  not  "in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range."  The  high  value  of 
C.  crocodilus  products  and  the  relative 
abimdance  of  the  species,  including  C. 
yacare,  has  prompted  many  range 
countries  to  develop,  or  b^in 
developing,  sustained-use  management 
programs.  Whereas  a  policy  of  strict 
protection  once  appeared  to  be  the  best 
way  to  conserve  the  species,  many  range 
countries  now  see  that  the  most 
appropriate  means  of  protecting  the 
species  is  through  fanning,  ranching,  or 
controlled  harvest,  and  trade.  She  added 
that  Service  policy  on  conservation  and 
trade  of  the  species,  including  C.  yacare, 
should  take  these  developments  into 

consideration,  as  they  are  fidly  

consistent  with  the  piirposes  of  QTES 
and  the  Act.  Ms.  Hemley  stated  that  C. 
yacare  should,  at  a  minimum,  be 
downlisted  from  endangered  to 
threatened  under  the  Act,  and  that  the 
Service  should  use  every  resource  and 
legal  tool  available  to  combat  and 
control  the  illegal  trade. 

Mr.  Joige  Hernandez  Camacho  of  the 

Institute  for  Natural  Renewable  

Resources  (INDERENA)  and  the  QTES 
Scientific  Authority  for  Colombia, 
commented  that  four  subspecies  of  C. 


crocodilus  (apaporiensis,  chiapasius, 
crocodilus,  and  fuscus]  occur  in 
Colombia  and  that  the  Government  has 
no  interest  in  the  commercialization  of 
specimens  or  hides  of  C.  yacare.  Mr. 
Camacho  wrote  that  the  formal 
inclusion  of  C.  c.  chiapasius,  C.  c. 
crocodilus.  and  C.  c.  fuscus  by  similarity 
of  appearance  under  the  Act  could  have 
a  drastic  negative  impact  on  the  future 
of  crocodilian  management  policies  and 
practices  in  Colombia.  He  stated  that 
there  is  no  commercial  hunting  of  any 
crocodilian  species  in  Colombia  and 
that  management  policy  is  oriented 
toward  the  establishment  of  captive 
breeding  farms.  Reportedly,  INDERENA 
authorities  allow  the  capture  of  animals 
from  the  wild  for  breeding  purposes 
only.  The  control  system  for  ranched 
specimens  includes  the  maricing  of 
individuals  and  legally-produced  hides. 

Mr.  Tomas  Uribe,  Director  of  the 
Colombian  Government  Trade  Bureau, 
on  behalf  of  the  Government  of 
Colombia,  submitted  two  responses 
(lettere  of  February  26, 1991,  and  March 
8, 1991)  to  the  Service's  notice.  He 
observed  that  although  C.  yacare  does 
not  exist  in  Colombia,  a  main  concern 
was  the  prospective  listing,  as 
endangOTed  or  threatened  by  similarity 
of  appearance,  of  species  native  to  their 
country,  particularly  C.  c.  crocodilus 
and  C.  c.  fuscus.  Mr.  Uribe  wrote  that 
Colombia  has  a  comprehensive  and 
scientifically  oriented  system  of 
protection  and  conservation  of  its 
natural  and  wildlifiB  resources.  He 
affirmed  that  the  Government  of 
Colombia  recognized  the  importance  of 
the  caiman  trade  and  its  contribution  to 
regional  welfare,  and  instituted  a 
program  to  ensure  the  conservation  of 
the  species  involved.  All  caiman  skins 
exported  must  be  accompanied  by  a 
CITES  export  permit  issued  by  the 
Institute  for  Natiu^l  Renewable 
Resources  (INDERENA),  Ministry  of 
Agriculture. 

Three  comments  were  received  from 
scientists  who  work  for  the  Brazilian 
governmental  agency,  Embresa 
Brasiliera  de  Pesquisa  Agropecuaria/ 
Centro  de  Pesquisas  Agropecuarias  do 
Pantanal  (EMBRAPA/CPAP),  in  the 
State  of  Mato  Gtosso  do  Sul.  They 
contended  that  C.  yacare  remains 
common  throughout  its  range  despite 
extensive  exploitation  in  the  southern 
part  of  the  Pantanal  and  in  other 
regions.  They  stated  that  there  is  no 
reason  to  have  the  C.  yacare  listed  as 
endangered,  and  that  the  Appendix  II 
listing  under  CITES  is  sufficient  for  the 
United  States  to  support  any 
management  decisions  by  the  Brazilian 
WildUfe  Management  Authority 
(IBAMA).  Mr.  George  Rebelo  of  the 


Instituto  Nacional  de  Pesquisas  de 
Amazonia  (INPA)  commented  that  C. 
yacare  is  common  over  all  of  its  range 
in  Brazil,  but  in  many  places  there  are 
visibly  depleted  populations.  He  stated 
that  C.  yacare  should  not  be  dov^rnlisted 
until  a  feasible  management  plan  to 
harvest  skins  under  a  sustained-yield 
model  is  developed,  and  until  illegal 
hunting  is  stopped  or  greatly  reduced. 

In  Argentina,  one  governmental 
agency  (Ministerio  de  Economia, 
Buenos  Aires)  favored  listing  C.  yacare 
as  threatened  to  bring  it  in  line  with  the 
QTES  listing;  while  two  agencies 
(Ministerio  de  Agriculture,  Ganaderia 
and  Industria  y  Comerdo — Provincia  de 
Santa  Fe  and  El  Bagual  Ecological 
Reserve — Formosa)  opposed  this  listing 
imtil  a  recovery  program  has  been 
developed. 

Ms.  Aida  Luz  Aquino-Shuster, 
Scientific  Authority  CITES-Paraguay, 
commented  that  C.  yacare  can  still  be 
fotmd  in  large  niunbers  in  the  Pantanal, 
but  that  they  are  less  common  in  the 
lower  Chaco  region  of  Paraguay. 
Furthermore,  in  response  to  the  October 
1990  Federal  Register  notice,  Ms. 
Aquino-Shuster  observed  that  the 
control  systems  in  all  the  range 
cotmtries  were  very  poor  or  non-existent 
at  that  time.  She  felt  that  a  good  strategy 
to  enhance  the  survival  of  the  species  in 
the  various  range  countries  should  be 
developed  and  implemented  before  the 
United  States  dowilists  C.  yacare. 

Ms.  Ana  Maria  Trelancia  of  Lima. 
Peru,  a  member  of  the  CSG,  wrote  that 
the  2-year  survey  on  C.  yacare 
conducted  by  competent  researchers 
shows  that  this  species  can  support 
sustainable  use,  and  that  the  United 
States'  prohibition  on  importation 
should  be  changed  to  bring  it  in  line 
with  QTES. 

Dr.  Marinus  S.  Hoogmoed  of  the 
National  Museum  of  Natural  History  of 
Holland  commented  that  the  trade  in 
products  of  caiman  species  should  be 
allowed,  provided  the  skins  are 
leratimately  taken  and  marked  as  such. 

Three  Zoological  Institutions  (Toledo 
Zoological  Society,  Riveibanks 
Zoological  Park,  and  Zoo  Atlanta) 
recommended  that  the  Service  list  C.  c. 
crocodilus  and  C.  c.  fuscus  under  the 
^milarity  of  appearance  provisions  of 
the  Act  because  small  pieces  of  hides  or 
finished  products  are  difficult  to 
distinguish  from  the  listed  species,  C. 
yacare. 

Extensive  comments  were  received 
from  Mr.  Peter  Brazaitis  of  the  New 
York  Zoological  Society.  Since  1985, 
Mr.  Brazaitis  has  conducted  field 
investigations  on  Caiman  species  in 
Brazil.  His  primary  research  focus  has 
been  the  resolution  of  both  taxonomic 
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issues  and  the  determination  of  the 
status  and  distribution  of  caimans.  In 
1986,  Mr.  Brazaitis  was  Coordinator  for 
the  CITES  Central/South  America 
caiman  survey  in  Brazil. 

Mr.  Brazaitis  stated  that  the  rampant 
illegal  trade  in  crocodilians  continued  at 
an  adarming  rate.  Due  to  the  great 
similarity  of  appearance  among  the 
Caiman  species,  he  noted  that  it  is 
difficult  to  identify  the  species, 
especially  when  small  pieces  of  skins 
and  products,  or  even  whole  skins  are 
involved.  According  to  Mr.  Brazaitis, 
the  majority  of  skins  involved  in  trade 
are  C.  yacare.  and  at  the  time  of  his 
writing  there  were  no  legal  sources  for 
these  skins  because  each  range  country 
(Argentina,  Bolivia,  Brazil  and 
Paraguay)  had  a  ban  on  the  export  of  all 
caimans.  He  further  noted  that  while  no 
legal  sources  existed  for  raw  untanned 
sldns,  raw  skins  continually  entered 
commercial  trade  and  found  their  way 
into  the  United  States. 

Mr.  Brazaitis  commented  that  the  lack 
of  adequate  trade  controls  and  the  lack 
of  procedures  for  marking  skins  and 
products,  compounded  the  problem  of 
distingwshing  the  taxa  yielding  hides 
and  products,  because  of  the  great 
similarity  in  appearance  and 
morphology.  He  observed  that  the 
extensive  trade  in  items  made  from  C. 
crocodilus  may  include  products  made 
from  the  endangered  species  (C.  c. 
apaporiensis  and  C.  c.  yacare)  that  pass 
unhalted  into  the  United  States  due  to 
similarity  of  appearance.  According  to 
King  (pers.  comm.),  there  have  been  no 
reports  of  C.  c.  apaporiensis  still 
occurring  in  the  wild  over  the  last  20 
years. 

Mr.  Brazaitis  urged  the  Service  to 
include  listing  C.  c.  crocodilus,  C.  c. 
fuscus  and  C.  latirostris  under  the 
similarity  of  appearance  provision  of  the 
Act.  [Note  that  C.  latirostris  is  already 
listed  as  endangered  under  the  Act.] 
Apart  from  the  similarity  of  appearance 
issue,  Mr.  Brazaitis  wrote  that  sufficient 
grounds  exist  to  elevate  C.  c.  crocodilus 
in  Brazil  to  endangered  status. 

A  group  of  scientists  (M.  Watanabe,  J. 
Mahony,  W.  Tramontane,  and  E. 
Odiema)  from  Manhattan  College  in 
New  York  have  assayed  heavy  metal 
content  in  tissues  taken  from  caimans 
(all  species)  in  Brazil.  These  scientists 
report  that  populations  surveyed  by  the 
field  team  in  Brazil  suggest  very  low 
nimibers  in  many  regions  of  the  Amazon 
Basin,  and  surveys  in  northern  Brazil 
found  few  adult  animals. 

Sununary  of  Factors  ACEscting  Caiman 
Yacare 

Section  4fa)(l)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 


promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  part  424) 
set  forth  five  criteria  to  be  used  in 
determining  whether  to  add,  reclassify, 
or  remove  a  species  from  the  list  of 
endangered  and  threatened  species. 
These  factors  and  their  applicability  to 
populations  of  the  yacare  caiman  in 
South  America  are  as  follows. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

The  yacare  caiman  may  occur  over 
500,000  square  kilometers  (sq  km)  in 
Brazil  of  which  175,000  sq  km  is  in  the 
Pantanal,  which  is  a  primary  habitat 
(Brazaitis  et  al.  1988).  The  Pantanal  is  a 
complex  region  which  lies  in  the  basin 
of  the  Paraguay  River  in  the  Brazilian 
States  of  Mato  Grosso  and  Mato  Grosso 
du  Sol.  The  region  is  composed  of 
permanent  swamp,  seasonal  swamp, 
gallery  forest,  marginal  scrub,  savannah, 
and  semi-deciduous  forest.  The  yacare 
is  the  only  caiman  in  the  Pantanal 
(Brazaitis  1989a).  The  yacare,  in  the 
Pantanal  and  elsewhere,  is  found  in  a 
wide  variety  of  habitats  including  those 
that  are  altered  by  humans.  The  species 
occurs  in  vegetated  and  non-vegetated 
large  open  rivers,  secondary  rivers  and 
streams,  flooded  lowlands  and  forests, 
roadside  ditches  and  canals,  oxbows, 
large  and  small  lakes  and  ponds,  cattle 
ponds  and  streams  (Brazaitis  et  al. 
1988).  The  yacare  is  found  throughout 
the  Bolivian  E)epartments  of  Beni, 
Pando,  and  Santa  Cruz,  and  the  lowland 
portions  of  Chuquisaca,  Cochabamba,  La 
Paz,  and  Tarija  (King  and  Videz  Roca 
1989).  King  and  Videz  Roca  (1989)  also 
indicate  that  the  yacare  may  occur  in 
permanent  wetland  habitats  that  may 
total  over  60,000  sq  km  in  area  and  in 
seasonal  wetland  habitats  that  may  total 
an  additional  70,000  sq  km  in  area.  The 
yacare  occurs  throughout  the  Chaco  of 
western  Paraguay  wherever  there  are 
permanent  water  refuges  during  the  dry 
season  (Scott  et  al.  1990).  The  species 
inhabits  the  flat  seasonally  flooded 
lands  west  of  the  Paraguay  River  in  the 
southern  Chaco,  marshes  and  oxbows 
along  the  isolated  streams  and  river 
valleys  in  eastern  Paraguay,  and  the 
extensive  marshes  at  the  confluence  of 
the  Paraguay  and  Parana  rivers  in 
southern  Paraguay  (Scott  et  al.  1990). 

The  expansion  of  cattle  grazing  and 
the  concurrent  construction  of 
permanent  water  sources  for  cattle  has 
increased  the  dry  season  freshwater 
habitats  available  to  caiman  in  some 
areas,  and  has  diminished  habitat  in 
other  areas  by  increasing  the  salinity  of 
waterways  (King  et  al.  1994).  Habitat 
destruction  and  deterioration  has  taken 
place  and  continues  to  occur  throughout 


the  range  of  the  yacare.  Transportation 
improvements  destroy  relatively  small 
amoimts  of  habitat  but  increase  the 
access  of  poachers  to  some  yacare 
habitats.  Increasing  human  populations, 
the  development  of  hydroelectric 
projects,  the  draining  of  wetlands,  and 
deteriorating  water  quality  due  to 
siltation  or  the  extensive  dumping  of 
pollutants  has  caused  habitat 
degradation.  However,  yacare  habitat  is 
very  extensive  and  yacare  habitation  is 
so  widespread  that  it  is  very  imlikely 
that  the  species  is  presently  endangered 
or  threatened  because  of  the  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range. 

B.  Overutilization  for  Conimercial, 
Recreational,  Scientific  or  Educational 
Purposes 

The  status  of  the  yacare  has  been  of 
concern.  Each  of  the  four  range 
countries  has  some  populations  that  are 
adequate,  and  each  has  other 
populations  that  are  reported  to  be 
depleted  or  extirpated  (Groombridge 
1982).  Himting  for  hides,  both  legal  and 
illegal,  has  in  the  past  been  the  major 
threat  to  the  survival  of  populations  of 
the  species.  The  species  is  either 
provided  protection  by  domestic 
legislation  (Paraguay,  Argentina,  and 
Brazil)  or  the  legal  harvest  is  regulated 
by  established  hunting  seasons  and 
limits  on  the  size  of  animals  that  can  be 
legally  killed  for  the  commercial  trade 
(Bolivia).  Questions  about  the 
taxonomy,  distribution,  and  population 
status  of  the  species  prompted  the 
CITES  Secretariat  in  conjunction  with 
the  CSG  to  undertake  a  survey  (starting 
in  late  1986  and  early  1987)  and  to  help 
develop  a  conservation  program  for  the 
crocodiUans  of  the  genus  Caiman.  These 
surveys  were  conducted  tmder  the 
auspices  of  CITES  and  were  carried  out 
by  the  CSG,  and  the  Governments  of 
Brazil.  Bolivia,  and  Paraguay.  The 
available  data  from  these  studies 
(Brazaitis  1989a;  Brazaitis  et  al.  1990; 
King  and  Videz  Roca  1989;  and  Scott  et 
al.  1988  and  1990)  on  the  distribution, 
ecology,  and  status  of  C.  yacare  are 
reviewed  below  to  assess  Factor  B  imder 
the  Act. 

In  the  past,  large  numbers  of  caiman 
per  year,  particularly  those  of  C.  yacare, 
were  taken  from  Brazil,  in  violation  of 
Brazilian  law  (Brazaitis  et  al.  1988). 
Yacare  populations  declined  in  many 
areas,  although  the  species  can  be 
found,  in  varying  population  densities 
in  most  areas  where  suitable  habitat 
remains.  Yacare  found  in  some  surveys 
almost  a  decade  ago  appeared  small, 
extremely  wary,  and  exhibited  a  high 
male  sex  ratio.  It  was  suggested  that 
females  might  be  more  heavily 
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harvested  at  a  time  when  they  might  be 
very  viUnerable  while  protecting  their 
nests  (Brazaitis  1989a).  Brazilian  yacare 
have  historically  been  illegally  taken  by 
Bolivian  and  Paraguayan  traders.  Local 
landoMmers  in  Bolivia  and  Paraguay, 
and  the  exotic  foreign  leather  interests 
provided  a  basis  for  illegal  hunting  and 
a  market  for  skins.  The  illegal  harvest 
was  the  direct  result  of  ill^al  hide 
buyers  operating  with  the  tacit  approval 
of  authorities  in  Bolivia  and  Paraguay 
(King  and  Videz  Roca  1989),  although 
diere  is  reason  to  believe  that  situation, 
prevalent  almost  a  decade  ago,  has 
improved  recently.  Habitats  may  be 
remote  and  inaccessible  during  the  wet 
season  but  easily  accessible  during  the 
dry  season  when  most  harvest  occ\u« 
(Brazaitis  1989a). 

The  yacare  remain  widely  distributed 
in  Bolivia  (King  and  Videz  Roca  1989), 
with  management  of  populations 
improving  in  recent  years.  The  average 
length  of  certain  measiued  caiman  was 
about  1.25m  which  suggests  a 
disproportionately  young  age  structure. 
Paiman  populations  in  some  rivers  were 
extirpated,  but  caiman  survive  in 
Bolivia  due  to  abimdant  habitat  and 
their  rapid  growth  to  sexual  matiuity. 
Minimal  size  lengths  and  legal  himt 
seasons  have  been  established.  A 
sustainable  harvest  will  occiu',  Mrith 
effective  enforcement  of  existing  laws 
governing  the  yacare.  Almost  a  decade 
ago  ,  it  was  reported  that  the  long-term 
continuation  of  the  status  quo  could 
lead  to  the  endangerment  of  the  species 
in  Bolivia  (King  and  Videz  Roca  1989); 
it  is  believed  that  situation  has 
improved,  with  new,  more  effective 
management  in  Bolivia. 

The  yacare  persists  in  good  numbers 
throughout  the  Chaco  region  of 
Paraguay,  wherever  there  are  permanent 
water  refuges  during  the  dry  season.  The 
yacare  is  subject  to  intense  hunting 
pressiues  for  both  hides  and  meat  in 
many  locations,  although  populations 
may  be  dense  where  the  species  is 
protected.  Some  caiman  populations, 
until  recently,  were  heavily  exploited. 
The  fact  that  small  residual  populations 
exist  in  many  areas  suggest  that  the 
yacare  should  be  able  to  recover  where 
they  and  their  habitats  are  protected 
(Scott  et  al.  1990).  King  et  al.  (1994) 
reported  that  large  populations  of  yacare 
can  still  be  found  in  suitable  habitats.  In 
some  cases,  however,  populations 
consist  of  smaller  animals  suggesting 
that  extensive  hunting  occurred  in  the 
recent  past. 

The  CSG  did  not  conduct  a  survey 
and  assessment  in  Argentina.  Fitch  and 
Nadeau  (1979)  indicated  that  yacare 
were  relatively  abimdant  in  northern 
Argentina.  Using  a  combination  of 


census  methods  and  interviews  with 
hunters  and  hide  dealers,  they  estimated 
that  1,400,000  animals  remained  in  the 
swamps  of  western  Argentina.  This 
preliminary  estimate  was  later  revised 
downward  to  200,000  (King  in  litt). 

The  Service  believes  there  is 
sufficient  cause  to  find,  at  this  time,  that 
some  populations  of  the  yacare  caiman 
still  may  be  threatened  by  trade  in 
portions  of  its  extensive  range.  In  some 
cases,  harvest  niunbers  could  exceed  the 
sustainable  yield. 

C.  Disease  or  Predation 

The  eggs  of  C.  yacare  are  eaten  by  a 
variety  of  predators,  which  in  some 
localities  include  humans,  and 
hatchlings  are  consumed  by  a  variety  of 
predators  including  crocodilians. 
However,  there  is  no  evidence,  at  this 
time,  that  disease  or  predation  are 
significant  factors  affecting  C.  yacare 
populations. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  yacare  is  protected  in  Argentina 
by  a  total  ban  on  commercial  hunting, 
and  on  the  export  of  raw  and  tanned 
hides,  and  other  products.  Domestic 
laws  ban  the  export  of  wildlife  and 
wildUfe  products  bom  Brazil,  except 
from  approved  ranching  programs.  The 
yacare  is  nominally  protected  in 
Paraguay  by  Presidential  decree  which 
prohibits  hunting,  commerce,  and  the 
import  and  export  of  all  species  of 
wildlife  and  their  parts  and  products, 
although  a  restricted  harvest  was  held  in 
1994  (King  et  al.  1994).  Bolivia  permits 
the  hunting  of  yacare  from  January  1  to 
June  30,  and  imposes  a  1.5m  size  limit 
on  all  harvested  caiman.  The  yacare  was 
listed  as  endangered  by  the  Pan 
American  Union  in  1967  (Groombridge 
1982).  The  yacare  was  additionally 
listed  as  endangered  under  the  U.S. 
Endangered  Species  Conservation  Act  of 
1969  and  was  added  to  Appendix  II  of 
CITES  in  1975. 

The  several  pieces  of  domestic  and 
international  legislation  and  individual 
Presidential  decrees  were  meant  to 
restrict  the  harvest  and  commercial 
trade  of  yacare  to  a  sustainable  harvest 
from  wild  populations  of  yacare  legally 
killed  in  Bolivia.  Yacare  skins,  other 
parts  and  products  from  this  legal 
harvest,  with  proper  CITES  export 
permits  from  Bolivia,  have  been  able  to 
enter  international  trade  with  countries 
other  than  the  United  States.  In  some 
cases,  existing  legislation  and  decrees 
have  been  inadequately  or  unevenly 
enforced.  The  yacare  is  apparendy 
illegally  killed  in  Argentina,  Bolivia, 
Brazil,  and  Paraguay,  and  reportedly 
may  be  illegally  exported  with  real  or 


forged  CITES  export  permits  from  some 
South  American.countries.  Furthermore, 
some  countries  of  manufacture, 
knowingly  or  unknowingly,  apparenUy 
accepted  illegally  killed  and  illegally 
exported  yacare,  used  these  materials  in 
the  production  of  leather  goods,  and 
shipped  the  resulting  finished  products 
to  the  United  States.  Although  a  live  or 
whole  yacare  caiman  can  be 
distinguished  from  other  caiman 
species,  the  products  from  tanned  or 
processed  sldns  are  often  very  difficiUt 
to  distinguish  caiman  species.  U.S.  Fish 
and  Wildlife  Service  WildUfe 
Inspectors,  by  clearing  crocodilian 
products  from  these  leather  good 
manufacturing  countries,  could 
inadvertenUy  have  allowed  the  import 
of  parts  and  products  from  illegally 
harvested  yacare.  Such  imports  would 
constitute  violation  of  the  U.S.  Lacey 
Act  and  the  Endangered  Species  Act, 
and  would  be  detrimental  to  the 
conservation  of  the  yacare,  by  not 
effectively  promoting  the  management 
of  the  species. 

The  QTES  Secretariat,  in  conjunction 
with  the  CSG,  and  with  the  permission 
and  cooperation  of  the  range  countries, 
conducted  a  survey  of  the  status  of  the 
yacare  and  discovered,  during  the 
course  of  those  surveys,  major 
inadequacies  associated  with  the 
existing  regulatory  mechanisms.  All 
available  information  indicates  that 
some  of  the  regulations  and  laws  have 
been  improved  since  the  survey.' 

llie  yacare  in  Paraguay  is  subject  to 
intensive  hunting  pressures  for  meat 
and  hides  (Scott  et  al.  1990).  Until 
recently  the  level  of  exploitation  of 
caimans  was  uncontrolled  and  many 
populations  were  over-exploited.  The 
combination  of  increased  difficulty  in 
marketing  hides,  an  increased 
awareness  of  conservation  needs, 
reduced  caiman  populations,  reduced 
prices,  and  increased  action  by 
government  and  international  agencies 
may  have  relieved  some  of  the  pressure 
on  the  caiman  resources  (Scott  et  al. 
1990).  King  et  al.  (1994)  report  that  the 
traffic  in  yacare  skins  was  virtually 
nonexistent  in  Paraguay  in  1993,  and 
interest  exists  in  developing  sustainable 
harvest  programs. 

In  the  1980s,  the  yacare  in  Bolivia 
supported  a  legal  export  trade  of 
50,000-200,000  hides  annually,  and  an 
illegal  trade  that  brought  total  exports  to 
about  400,000  hides  annually  (King  and 
Videz  Roca  1989).  The  yacare  was 
considered  to  be  suffiering  from  a  lack  of 
conservation  management  because  of  a 
lack  of  enforcement  of  existing  wildlife 
laws.  The  estabUshment  and 
implementation  of  an  adequate 
bureaucracy  to  conduct  wildlife 
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management  and  to  enforce 
conservation  laws  was  considered  an 
imperative  if  wildlife  resources  were  to 
survive  and  flourish. 

A  1961  Presidential  decree  prohibited 
the  hunting  of  yacare  less  than  1.5 
meters  (m)  in  length,  and  additional 
decrees  closed  the  caiman  hunting 
seasons  from  July  1  to  December  31. 
Unfortunately,  there  was  no  effective 
enforcement  of  either  the  hunting 
season  restriction  or  of  the  minimum 
size  limit  restriction.  About  two-thirds 
of  the  hides  inspected  in  warehouses 
were  less  than  the  1.5  m  legal  length.  In 
1986  and  1987,  Bolivia  reputedly  sold 
CITES  export  permits,  in  the  amount 
equal  to  the  annual  CTTES  quotas,  to 
skin  exporters  in  Paraguay  (King  and 
Videz  Roca  1989).  This  provided  an 
outlet  for  poached  skins  through 
Paraguay  which  apparently  enhanced 
the  illegal  kill  and  sanctioned  and 
encouraged  the  trans-national 
movement  of  illegal  wildlife  products  in 
violation  of  CITES.  The  Standing 
Committee  of  CITES  recommended,  in 
October  1986.  that  the  Parties  to  the 
Convention  no  longer  accept  export 
permits  &x>m  Bolivia,  but  further  study 
would  be  required  to  determine  if 
effective  regulatory  mechanisms  may 
presently  be  in  place  in  Bolivia. 

Large  nimibers  of  caiman  skins  were 
illegally  taken  every  year,  largely  from 
south  central  Braal.  despite  Brazilian 
laws  (Law  No.  5.197.  January  3,  1967) 
which  prohibit  the  commercial  hunting 
of  all  wildlife  (Brazaitis  et  al.  1988).  The 
illegal  hunting  of  caiman  in  south- 
central  Brazil  was  well  organized,  well 
iimded,  and  widespread.  The  endemic 
crocodilians,  in  some  areas,  however, 
are  beginning  to  be  perceived  as  a 
valuable  renewable  natural  resoiut»  and 
state  governments  and  the  private  sector 
have  begun  some  conservation 
initiatives.  A  Federal  wildlife 
bureaucracy  has  been  established,  and 
regional  and  local  offices  have  been 
established  in  states  and  major  cities. 
Brazaitis  et  al.  (1988)  considered  the 
Brazilian  biologists  and  law 
enforcement  personnel  as  competent, 
interested,  and  eager  to  participate  in 
crocodilian  wildlife  conservation.  These 
Brazilian  personnel,  however,  were  ill 
equipped  to  face  poachers  that  were 
both  better  equipped  and  better  armed. 
A  further  weakness  has  been  that  the 
judiciary  has  not  supported  the 
enforcement  of  wildlife  regulations  with 
appropriate  penalties  for  violators. 
Presumably,  the  success  and 
effectiveness  of  future  conservation 
programs  for  crocodilians  will  depend 
on  the  cooperation  and  flnancial 
support  of  an  interested  private  sector. 


The  Service  believes  there  is 
sufficient  cause  to  find  that  the  yacare 
is  presently  threatened  by  the 
inadequacy  of  the  existing  regulatory 
mechanisms.  Sufficient  laws  and 
decrees  may  be  published  but  they  have 
been  insufficiently  enforced  to 
successfully  promote  the  conservation 
of  the  yacare. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Wildlife,  such  as  the  yacare  caiman, 
can  be  advantageously  utilized  in 
commerce  if  management  is  sufficient  to 
maintain  satisfactory  habitats,  and 
harvest  is  at  a  level  that  allows 
maintenance  of  healthy  and  sustainable 
populations.  The  yacare,  under  such 
conditions,  can  provide  revenue  to  pay 
for  its  own  management  and  to 
stimulate  local  economies.  CITES  works 
well  to  regulate  exports  under 
conditions  where  all  parties  share  the 
same  conservation  goals  and  provide 
adequate  resources  to  properly  manage 
the  species  and  control  trade. 

Currently,  pressures  exist  to  distort 
this  ideal  management  model.  In  many 
areas,  within  the  range  of  the  yacare.  the 
goal  has  been  to  exploit  rather  than 
conserve  the  species.  Within  the  range 
couintries,  there  have  been  insufficient 
funds  to  protect,  enhance,  and  manage 
wildlife  resources,  and  there  are 
tremendous  demands  for  land  and  the 
products  bom  that  land  to  provide 
subsistence  living  to  an  increasing 
human  population.  CITES 
implementation  is  challenging  when 
countries  do  not  have  the  will  or 
resources  to  prevent  the  over- 
exploitation  of  natural  resources.  The 
unfortunate  reality  is  that  over 
exploitation  minimizes  per  item 
resource  values  in  the  short-term  and 
may  destroy  long-term  resource  values. 

International  trade  in  certain 
crocodilians  has  presented  significant 
problems  for  the  CITES  Parties;  several 
resolutions  have  been  adopted  at 
previous  meetings  of  the  Parties  in  an 
effort  to  establish  management  regimes 
to  benefit  conservation  of  particular 
species.  The  United  States,  in 
conjunction  with  Australia,  Germany, 
and  Italy,  submitted  a  resolution  (Conf. 
8.14)  for  consideration  at  the  eighth 
meeting  of  the  Conference  of  the  Parties 
in  Kyoto  in  1992,  which  called  for  a 
universal  tagging  system  for  the 
identification  of  crocodilian  skins  in 
international  trade.  Additional  controls 
were  incorporated  into  a  revised 
resolution  prepared  by  the  CITES 
Animals  Committee  and  adopted  by  the 
CITES  Parties  at  the  ninth  meeting  of 
the  Conference  of  the  Parties  held  in 
Fort  Lauderdale,  Florida,  in  November 


1994.  Resolution  Conf.  8.14  was 
repealed  with  the  adoption  of  the  new 
resolution  Conf.  9.22  on  the  Universal 
Tagging  of  Crocodilians.  Requirements 
of  this  new  resolution  are  incorporated 
into  this  proposed  rule  and  will  also  be 
incorporated  into  a  future  revision  of  50 
CFR  part  23  on  CITES  implementation 
in  the  United  States.  Adhoence  to  the 
new  marking  requirements  should 
minimize  the  potential  for  substitution 
of  illegal  skins  and  reduce  the  trade 
control  problems  with  the  similarity  in 
appearance  of  skins  and  products  from 
different  species  of  crocodilians. 

The  CrniS  resolution  on  the  uiuversal 
tagging  system  for  the  identification  of 
crocodilian  skins  requires,  in  part:  (1) 
the  tmiversal  tagging  of  raw  and 
processed  crocodilian  skins  with  non- 
reusable  tags  for  all  crocodilian  skins 
entering  trade  or  being  reexported, 
unless  they  have  been  further  processed 
and  cut  into  smaller  pieces;  (2)  the 
tagging  of  transparent  containers  of 
crocodilian  parts;  (3)  that  the  non- 
reiisable  tags  include  as  a  miniTnnni  the 
International  Organization  for 
Standardization  two-letter  code  for  the 
country  of  origin,  a  unique  serial 
identification  number,  a  standard 
species  code  and  the  year  of  production 
or  harvest,  and  further  that  such  non- 
reusable  tags  be  registered  with  the 
CITES  Secretariat  and  have  the  required 
information  applied  by  permanent 
stamping;  (4)  that  the  same  information 
as  is  on  Oie  tags  be  given  on  the  export 
permit,  re-export  certificate  or  other 
Convention  docimnent,  or  on  a  separate 
sheet  which  shall  be  considered  an 
integral  part  of  the  permit,  certfficate  or 
dociunent  and  which  should  be 
validated  by  the  same  issuing  authority; 
and  (5)  that  re-exporting  countries 
implement  an  administrative  system  for 
the  effective  matching  of  imports  and  re- 
exports and  ensure  that  the  original  tags 
are  intact  upon  re-export  unless  the 
pieces  are  further  processed  and  cut  into 
smaller  pieces. 

The  Service  has  carefully  assessed  the 
best  available  biological  and 
conservation  status  information 
regarding  the  past,  present,  and  future 
threats  faced  by  the  yacare  in  proposing 
this  rule.  Based  on  this  evaluation,  the 
proposed  action  is  to  reclassify  yacare 
caiman  populations  from  endangered  to 
threatened.  The  Service  has  concluded 
that  an  extensive  but  not  yet  completely 
adequately  managed  population  of 
yacare  still  exists  over  large  and 
seasonally  inaccessible  areas  within  the 
foux  South  American  range  coimtries. 
There  seems  to  be  solid  and  well- 
supported  information  docvunenting  the 
extensiveness  of  the  distribution  of  this 
species.  The  Service  recognizes  that 
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little  quantified  field  work  has  been 
performed  to  assess  the  population 
trends  over  time,  and  this  is  due  to  the 
inaccessibility  of  the  habitat,  the  high 
costs  of  performing  field  work  in  such 
locations,  and  physical  risks  to 
researchers  in  some  areas.  The  best 
available  information  does  indicate  that 
this  species  is  siuviving  despite 
unre^fulated  harvests. 

Cnteria  for  reclassification  of  a 
threatened  or  endangered  species,  found 
in  50  CFR  424.11(d)  include  extinction, 
recovery  of  the  species,  or  error  in  the 
original  data  for  classification.  The 
original  Usting  did  not  encompass  the 
survey  information,  such  as  Medem's 
1973  work,  which  documented  an 
extensive  range  for  this  species.  Given 
the  reproductive  capabiUties  of 
crocodilians,  this  species  should  more 
properly  be  considered  as  not  in  danger 
of  extinction  throughout  all 'or  a 
significant  portion  of  its  vast  range,  but 
as  threatened  due  to  .inadequately 
regulated  harvest  and 
commercialization.  Therefore,  if 
measures  to  better  regulate  its  harvest 
and  commercialization  are  successfully 
implemented,  the  yacare  caiman  should 
be  able  to  achieve  stable  and  sustainable 
population  levels. 

Similarity  of  Appearance 

hi  determining  whether  to  treat  a 
species  as  endangered  or  threatened  due 
to  similarity  of  appearance,  the  Director 
shall  consider  the  criteria  in  section  4(e) 
of  the  Endangered  Species  Act.  Section 
4(e)  of  the  Act  and  criteria  of  50  CFR 
17.50  set  forth  three  criteria  in 
determining  whether  to  Ust  a  species  for 
reasons  of  similarity  of  appearance. 
These  criteria  apply  to  populations  of 
common  caiman  (C.  c.  crocodilus)  in 
South  America,  and  the  brown  caiman 
(C.  c.  fuscus)  in  Mexico  and  Central  and 
South  America. 

The  Service  has  intercepted  numerous 
shipments  of  manufactured  items  with 
documents  identifying  them  as  a 
lawfully  tradable  Appendix  11  species 
(most  often  C.  c.  crocodilus  and  C.  c. 
fuscus)  and  have  determined  that  they 
are,  in  fact,  made  fit)m  yacare  caiman. 
There  have  also  been  instances  when 
products  from  other  endangered  species, 
such  as  M.  niger,  have  been  declared  as 
C.  c.  fuscus.  One  reason  for  this  is  that 
many  vendors,  buyers  and  traders  in 
South  and  Central  America  have 
deliberately  misidentified  yacare 
caiman  by  obtaining  dociunents 
purporting  to  permit  export  of  other 
Appendix  II  species.  In  addition, 
representatives  of  the  manufacturing 
industry  and  others  have  indicated  that 
it  is  a  common  practice  in  the  trade  to 
commingle  skins  at  the  tanning,  cutting 


and  assembly  stages  of  the 
manufacturing  process  so  that 
inadvertent  commingUng  frequently 
occurs.  While  some  affirmative  yacare 
identifications  can  be  made  in 
manufactured  products,  there  are 
numerous  instances  when  proper 
identifications  are  not  made  and 
significant  quantities  of  yacare  are 
probably  being  imported  unlawfully. 
This  occurs  because  a  positive  yacare 
identification  depends  upon  whether 
certain  indicator  patterns  are  present  on 
a  piece  of  skin  and  a  large  proportion  of 
commercially  useful  pieces  of  skins  do 
not  bear  the  key  patterns. 

In  hi's  comments  submitted  in 
response  to  the  October  29, 1990, 
Federal  Register  notice,  Mr.  Brazaitis 
provided  extensive  information  on  the 
similarity  of  appearance  amongst  six 
caiman  and  crocodilian  species  or 
subspecies  as  they  occur  in 
manufactured  products  and  Some  hides. 
He  discussed  in  detail  the  indicator 
characteristics  on  live  or  whole, 
untanned  animals  for  C.  yacare,  C.  c. 
crocodilus,  C.  c.  fuscus,  C.  c. 
apaporiensis,  C.  latirostris,  and  M.  niger, 
the  characteristics  remaining  after 
tanning  and  cutting,  and  how  frequently 
similar  characteristics  found  on  pieces 
of  skin  preclude  affirmative 
identification. 

The  three  criteria  for  listing  of  other 
caiman  by  similarity  of  appearance  are 
discussed  below: 

(1)  The  degree  of  difficulty 
enforcement  personnel  would  have  in 
distinguishing  the  species,  at  the  point 
in  question,  from  an  endangered  or 
threatened  species  (including  those 
cases  where  the  criteria  for  recognition 
of  a  species  are  based  on  geographical 
boimdaries).  Caiman  yacare,  C.  c. 
crocodilus  and  C.  c.  fuscus  superficially 
resemble  each  other  and  are  difficult  to 
distinguish,  even  for  a  trained 
herpetologist.  They  are  distinguishable 
as  live  animals  because  of  different 
markings  and  coloration  in  the  head 
region,  but  manufactured  products 
(shoes,  purses,  belts,  or  watchbands, 
etc.)  are  extremely  difficult  even  for  an 
expert  to  identify  as  to  the  species  of 
origin  (Brazaitis  1989b).  Products  from 
the  three  crocodilians  cannot  readily  be 
distinguished  by  law  enforcement 
personnel,  which  means  that  under 
present  conditions  commingled 
products  from  U.S.  listed  and  imlisted 
species  may  occur  in  U.S.  commerce. 

(2)  The  additional  threat  posed  to  the 
endangered  or  threatened  species  by 
loss  of  control  occasioned  because  of  the 
similarity  of  appearance. 

The  inability  to  adequately  control 
commerce  in  caiman  products  has  likely 
allowed  losses  to  occtu-  to  other 


endangered  species  like  C.  latirostris 
and  Af.  niger.  For  example,  the  Service 
has  records  of  leather  goods 
manufactured  from  M.  niger  being 
included  in  product  shipments  declared 
as  C.  c.  fuscus. 

Anotner  problem  occtirs  when 
unlawfully  harvested  yacare  enter 
commerce  in  non-range  South  American 
countries  and  then  are  re-exported  with 
documents  describing  the  export  as 
native  caiman.  Some  non-yacare 
countries  have  ineffective  controls  over 
their  caiman  exports.  The  Service  has 
intercepted  a  nimiber  of  shipments  of 
yacare  from  Colombia  despite  domestic 
laws  that  only  permit  the  export  of 
caiman  produced  through  captive 
breeding  programs,  and  despite  the  fact 
that  the  yacare  does  not  occvu  in 
Colombia.  Other  caiman  countries  have 
little  control  over  their  domestic  caiman 
harvests,  and  have  exported  yacare 
despite  the  fact  that  the  species  does  not 
occur  in  their  country.  The  proposed 
rule  allows  for  cessation  of  commercial 
trade  to  the  United  States  if  CITES  bans 
are  imposed  for  failure  to  implement 
appropriate  trade  control  measiues. 

A  secondary  effect  of  the  proposed 
rule  may  be  to  enhance  the  management 
of  the  three  caiman  species,  to  facilitate 
commerce  in  products  of  caiman  species 
that  can  tolerate  a  managed  commercial 
harvest,  and  to  more  effectively  protect 
the  endangered  species  of  caiman  or  of 
other  taxa  that  cannot  sustain  a 
managed  commercial  harvest. 

(3)  The  probabihty  that  so  designating 
a  similar  species  will  substantially 
facilitate  enfwcement  and  further  the 
purposes  and  policy  of  the  Act. 

The  Division  of  Law  Enforcement 
presently  inspects  caiman  shipments  to 
determine  the  validity  of  the  proffered 
Appendix  II  CITES  dociunents  and 
consults  herpetologists  to  evaluate 
specimens  when  warranted.  Due  to  the 
problems  of  commingling  and 
identification,  a  substantial  number  of 
seizures,  forfeitures  and  penalty 
assessments  have  been  contested, 
judicial  decisions  have  affirmed  the 
vaUdity  of  the  Service's  identifications, 
but  the  expenditiue  of  funds  and 
resources  is  disproportionate  to  that 
devoted  to  other  species.  An  earlier 
judicial  forfeiture  action  was  concluded 
after  6  years,  a  full  trial,  and  the 
employment,  by  both  parties,  of  several 
expert  witnesses.  One  of  the  purposes  of 
this  proposed  rule  is  to  shift  the  inquiry 
from  one  of  evaluating  a  particular 
shipment,  to  one  of  supporting  the 
effectiveness  of  the  CITES  crocodiUan 
skin  control  system  and  the 
effectiveness  of  yacare  management 
programs  in  countries  of  origin  and  re- 
export, thereby  enhancing  the 
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management  of  the  species  while 
pennitting  other  allocations  of 
enforcement  resources. 

The  improved  management  of  trade 
should  enhance  the  conservation  status 
of  each  species,  and  the  proposed  listing 
action  and  the  proposed  special  rule 
should  help  CITES  Parties  control  the 
illegal  trade  in  caiman  skins,  products, 
and  parts. 

Processing  of  this  proposed  rule 
conforms  with  the  Service's  Listing 
Priority  Guidance  for  Fiscal  Years  1998 
and  1999,  published  on  May  8, 1998  (63 
FR  25502).  The  guidance  clarifies  the 
order  in  which  the  Service  will  process 
rulemakings  giving  highest  priority  (Tier 
1)  to  processing  emergency  rules  to  add 
species  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  (Lists); 
second  priority  (Tier  2)  to  processing 
final  determinations  on  proposals  to  add 
species  to  the  Lists;  processing  new 
proposals  to  add  species  to  the  Lists; 
processing  administrative  findings  on 
petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  listed 
s{>ecies),  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  proposed  rule  is  a 
Tier  2  action. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition  of  the  degree  of 
endangerment,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  practices.  Recognition  through 
listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
private  agencies  and  groups,  and 
individuals. 

Section  7(a)  of  the  Act,  as  amended, 
and  as  implemented  by  regulations  at  SO 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  to  be  listed  or 
listed  as  endangered  or  threatened  and 
with  respect  to  its  proposed  or 
designated  critical  habitat,  if  any  is 
being  designated.  No  critical  habitat  is 
being  proposed  for  designation  with  this 
proposed  rule. 

With  respect  to  C.  yacare,  no  Federal 
activities,  other  than  the  issuance  of 
CITES  export  permits,  are  known  that 
would  require  conferral  or  consultation. 

Section  8(a)  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  the 
Interior  determines  to  be  necessary  or 


useful  for  the  conservation  of 
endangered  species  in  foreign  countries. 
Sections  8(b)  and  8(c)  of  the  Act 
authorize  the  Secretary  to  encourage 
conservation  programs  for  foreign 
endangered  species,  and  to  provide 
assistance  for  such  programs,  in  the 
form  of  personnel  and  the  training  of 
personnel. 

Sections  4(d)  and  9  of  the  Act,  and 
implementing  regulations  foimd  at  50 
CFR  17.31,  (whidi  incorporate  certain 
provisions  of  50  CFR  17.21),  set  forth  a 
series  of  prohibitions  and  exceptions 
that  generally  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (within  U.S.  territory  or  on  the  high 
seas),  import  or  export,  ship  in  interstate 
conmierce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
Usted  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circiunstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.32.  With  regard  to 
threatened  wildlife,  a  permit  may  be 
issued  for  the  following  purposes: 
scientific,  enhancement  of  propagation 
or  siuvival,  economic  hardship, 
zoological  exhibition  or  educational 
purposes,  incidental  taking,  or  special 
purposes  consistent  with  &e  Act.  All 
such  permits  must  also  be  consistent 
with  the  purposes  and  policy  of  the  Act 
as  required  by  section  10(d).  Such  a 
permit  shall  be  governed  by  the 
provisions  of  section  17.32  imless  a 
special  rule  applicable  to  the  vdldlife 
(appearing  in  sections  17.40  to  17.48) 
provides  othervnse. 

Threatened  species  are  generally 
covered  by  all  prohibitions  appUcable  to 
endangered  species,  imder  section  4(d) 
of  the  Act.  The  Secretary,  however,  may 
propose  special  rules  if  deemed 
necessary  and  advisable  to  provide  for 
the  conservation  of  the  species.  The 
special  rule  proposed  here  for  §  1 7.42 
would  allow  conunerdal  importation 
into  the  United  States  of  certain  farm- 
reared,  ranch-reared,  and  wild-collected 
specimens  of  threatened  caiman  species 
(which  are  Usted  in  CITES  Appendix  11). 
Importation  could  be  restricted  fi'om  a 
particular  country  of  origin  or  re-export 
if  that  country  is  not  complying  with  the 
CITES  tagging  resolution,  or  if  that 
country  has  been  singled  out  for  a 
recommended  suspension  of  trade  by 


the  CITES  Standing  Committee  or 
Secretariat.  Interstate  commerce  within 
the  United  States  in  caiman  parts  and 
reexport  will  utilize  CITES  Appendix  II 
documents  and  will  not  require 
additional  U.S.  threatened  species 
permits. 

Effects  of  the  Proposed  Ride 

This  proposed  rule,  if  finalized, 
would  revise  §  17.11(h)  to  reclassify  the 
yacare  from  endangered  to  threatened, 
so  that  the  regulations  specifically 
pertaining  to  threatened  species  (50  CFR 
17.31, 17.32, 17.51  and  17.52)  would 
apply  to  it.  The  Apaporis  River  caiman 
(C.  c.  apaporiensis),  the  black  caiman 
(M.  niger),  and  the  broad-snoujted 
caiman  (C.  latimstris]  will  retain  their 
endangered  status  under  the  Act.  C.  c. 
crocodilus  and  C.  c.  fuscus  including  C. 
c.  chiapasius  woidd  be  listed  as 
threatened  by  reason  of  similarity  in 
appearance. 

Consistent  with  the  reqiiirement  of 
sections  3(3)  and  4(d)  of  the  Act,  this 
proposed  rule  also  contains  a  special 
rule  that  would  amend  50  CFR  17.42  to 
allow  for  the  commercial  importation, 
under  the  certain  conditions,  of  whole 
and  partial  skins,  other  parts  and 
finished  products  thereof  of  popidations 
of  yacare  without  a  threatened  species 
import  permit  otherwise  required  by  50 
CFR  part  17,  if  all  requirements  of  the 
special  rule  are  met  and  if  proper  CITES 
export  permits  or  re-export  certificates 
accompany  the  shipments. 

The  proposed  reclassification  to 
"threatened"  and  accompanying  special 
rule  that  would  allow  commercial  trade 
into  the  United  States  without 
endangered  species  import  permits  does 
not  end  protection  for  the  yacare,  which 
will  remain  on  Appendix  II  of  CITES. 
Furthermore,  the  special  rule  is 
proposed  to  complement  the  CITES 
resolution  on  universal  tagging  of 
crocodilian  skins  by  allowing  imports 
only  from  those  range  countries 
properly  managing  this  species  and 
controlling  exports,  and  only  from  those 
intermediary  countries  properly 
implementing  the  tagging  resolution. 
This  special  rule  is  proposed  because 
most  yacare  would  enter  the  United 
States  as  finished  products  that  are 
largely  indistinguishable  bom  products 
from  other  caiman  taxa;  thus,  measines 
to  discourage  commingling  of  illegal 
caiman  specimens  in  the  manufacturing 
process  should  be  implemented  in  the 
coimtries  of  re-export  and  manufacture. 

Effiects  of  the  Proposed  Special  Rule 

The  proposed  special  rule  will  only 
allow  importation  into  the  United  States 
of  caiman  products  from  countries 
effectively  implementing  the 
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crocodilian  tagging  resolution  of  CITES, 
and  only  from  countries  that  have  not 
been  singled  out  by  the  CITES  Parties 
for  inadequate  implementation  of  the 
CITES  Qinvention.  The  intent  of  this 
proposed  special  rule  is  to  support  those 
coimtries  properly  managing  caimans 
and  to  provide  encouragement  through 
open  markets  to  range  countries  to 
develop  and  maintain  sufficient 
management  so  they  can  compete  in  the 
caiman  market  of  the  United  States. 

The  degree  of  endangerment  of  the 
many  crocodilian  species  varies  by 
species  and  specific  populations.  Some 
rainmn  species  are  listed  on  Appendix 
I  of  CITES,  and  die  remaining  species 
and  populations  are  included  in 
Appendix  n.  Some  species  are  listed  as 
endangered  on  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife, 
while  other  species  are  not  included.  In 
addition,  actions  have  been  taken  by 
several  countries  to  protect  their  iwild 
populations  but  allow  trade  in 
specimens  bred  or  raised  in  captivity 
under  appropriate  management 
programs. 

Taos,  trade  in  specimens  from  some 
properiy  managed  populations  is  not 
detrimental  to  the  wild  population,  and 
commercial  trade  is  allowed  under 
CITES  with  proper  export  permits  from 
certain  coimtries  of  origin  and 
intermediary  or  re-exporting  coimtries. 
The  Service's  concern  has  been  that 
trade  in  non-endangered  species  has  in 
the  past  provided  the  opportimity  for 
specimens  of  the  endar^ered  or 
threatened  species  or  populations  to  be 
commingled  with  legal  trade,  especially 
during  the  manufactiuing  process. 
Numerous  U.S.  law  enforcement  actions 
as  well  as  past  actions  by  the  CITES 
Parties  attest  to  this  concern.  The 
underlying  premise  behind  this  special 
rule  is  that  the  current  management 
systems  in  some  range  coimtries  of  the 
yacare  are  being  ^fficienUy  sustained 
or  managed  through  ranching  or  captive 
breeding  pro-ams  to  support  controlled 
commercial  use.  The  key  risk  to  these 
populations,  as  well  as  other  similar- 
appearing  crocodiUans,  is  inadequate 
controls  in  countries  of  re-export, 
especially  in  those  coimtries  in  which 
manufacturing  occurs. 

The  CITES  Parties  have  adopted  and 
are  implementing  provisions  of  a 
universal  tagging  system  for  crocodiUan 
skins,  and  the  Service  supports  these 
efforts,  including  the  most  recent 
clarifications  of  the  resolution  resulting 
from  the  Animals  Committee  meeting 
held  in  September  1996.  Furthermore,  at 
the  CITES  meeting  of  the  Conference  of 
the  Parties  in  Zimbabwe  in  1997,  the 
CITES  Secretariat  reported  that  to  its 
knowledge  all  range  countries  were 


effectively  implementing  the  universal 
tagging  resolution.  Adhmenoe  to  the 
CITES  tagging  requirements  ^ould 
reduce  the  potential  for  substitution  of 
illegal  skins  and  reduce  the  trade 
control  problems  with  the  similarity  of 
appearance  of  skins  and  products 
among  different  species  of  crocodilians. 
Further,  this  special  rule  contains  other 
steps  designed  to  restrict  or  prohibit 
trade  from  countries  that  are  not 
effectively  implementing  tlM  tagging 
resolution  and  thus  to  ensure  that  the 
United  States  does  not  become  a  maricet 
for  illegal  trade  in  crocodiUan  species 
and  to  encourage  other  nations  to 
control  illegal  trade. 

In  summary,  the  proposed  special  rule 
allowing  trade  in  yacare  specimens 
should  provide  incentives  to  maintain 
wild  populations,  as  well  as  encourage 
all  countries  involved  in  commerce  in 
crocodilian  species  to  guard  against 
iUraal  trade. 

"nte  United  States  will  not  allow  the 
commercial  import  of  skins,  products, 
and  parts  of  CITES  Appendix  I 
crocodilian  taxa  or  of  crocodilians  listed 
as  endangered  under  the  Act,  and  Mrill 
require  appropriate  CITES  permits  or 
permits  under  the  Act  for  non- 
commercial imports  of  these  species. 

Allowing  the  commercial  import  of 
specimens  from  properly  managed 
yacare  populations  is  expected  to 
benefit  the  conservation  of  wild 
populations.  Furthermore,  the  proposed 
special  rule  would  complement  the 
QTES  tagging  requirements  and  would 
help  ensure  that  only  legally  taken 
specimens  are  traded,  and  thus 
benefiting  the  conservation  of  the 
species. 

Description  of  the  Proposed  Special 
Rule 

The  intent  of  the  proposed  special 
rule  is  to  enhance  the  conservation  of 
the  yacare  and  the  other  endangered  and 
threatened  caiman  species  through 
support  for  properly  designed  and 
implemented  programs  for  yacare  and 
for  enforcement  of  tagging  requirements 
in  the  countries  of  origin  and  re-export. 

Furthermore,  as  discussed  earlier  in 
this  rule,  the  Service  is  concerned 
about:  (1)  the  illegal  harvest  and 
inadequate  trade  controls  for  those 
caiman  species,  including  the  yacare,  on 
Appendix  n  of  QTES;  (2)  the 
commingling  and  misidentification  of 
legal  and  illegal  skins  in  intermediary 
trading,  processing,  and  manufacturing 
countries;  and  (3)  the  sustainable 
management  of  the  yacare  in  those 
countries  allowing  a  legal  harvest. 

The  proposed  special  rule  is  intended 
to  support  proper  implementation  of  the 
tagging  resolution  by  restricting  or 


prohibiting  importation  of  caiman  sldns 
and  products  from  countries  that  are  not 
effsctively  implementing  the  QTES 
tagging  resolution.  Theref(He,  the  United 
States  will  not  allow  the  import  of 
CITES  Appendix  II  caiman  if  the 
countries  of  origin  or  the  countries  of 
manufacture  or  re-export  are  not 
effectively  implementing  the  QTES 
tagging  resolution  including,  but  not 
limited  to,  the  use  of  properly  marked 
tamper-proof  tags  on  all  sldns  and  both 
halves  of  chalecos  and  on  transparent 
parts  containers,  with  the  same 
information  that  is  on  the  tags  also 
appearing  on  the  permit,  an  effective 
administrative  system  for  matching 
imports  and  re-exports;  or  have  failed  to 
designate  Management  Authority  or 
Scientific  Authorities;  or  have  been 
identified  by  the  Conference  of  the 
Parties  to  the  Convention,  the 
Convention's  Standing  CtHnmittee  or  in 
a  Notification  from  the  Secretariat  as  a 
country  from  which  Parties  should  not 
accept  permits. 

The  proposed  special  rule  is  intended 

to  complement  and  strengthen  the    ^ 

universal  crocodilian  tagging  system  in 
the  CITES  resolution  adopted  at  the 
1994  Fort  Lauderdale  meeting  (COP9). 
Proper  implementation  of  the  QTES 
tagging  system  will  represent  a 
significant  step  towards  eliminating 
misidentification  of  sldns.  Measures  to 
reduce  commingling  within  the 
countries  of  manufacture  include 
effective  inspection  of  shipments  to 
determine  if  the  QTES  coimtry-of-origin 
tag  is  intact  for  skin  imports  and  exports 
and  implementation  of  an  effective 
administrative  system  for  tracking  skins 
and  pieces  through  intermediary 
countries. 

This  special  rule  is  proposed  with  the 
goal  of  ensuring  adequate  control  in  the 
manufacturing  countries  to  deter 
intenningling  of  the  protected  species  of 
cainiian,  as  well  as  the  endangered 
populations  of  other  crocodilians, 
without  imposing  the  oveiburdensome 
requirement  of  tracking  each  piece 
through  the  production  process,  and 
recor^g  all  incoming  tag  numbers  of 
the  re-exporting  permit  for  products. 

It  is  the  Service's  understanding  that 
Brazil  is  edlowing  the  export  of  yacare 
specimens  from  ranches  and  that  the  egg 
harvest  program  is  conservative  and/or 
that-periodic  popufations  indices  are 
obtained.  If  Brazil  limits  the  exports  of 
yacare  to  those  approved  facilities  and 
does  not  allow  export  of  wild-harvested 
specimens,  the  United  States  will 
restrict  import  to  those  specimens  from 
the  approved  facilities  and  will  judge 
any  intermediary  country  accepting 
unauthorized  skins  as  a  country  not 
effectively  implementing  the  tagging 
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resolution  and  will  prohibityrestrict 
paits  and  products  from  that  country. 

Commerce  with  the  United  States  in 
caiman  products,  if  the  proposed  special 
rule  is  adopted  as  final  at  the  conclusion 
of  the  regulatory  process,  will  only  be 
allowed  with  those  exporting  or  re- 
exporting  countries  provided  that  the 
specimens  are  properly  tagged  and 
accompanied  by  proper  CITES 
documents  and  the  countries  are 
effectively  implementing  the  CITES 
tagging  resolution  and  have  designated 
CITES  Management  and  Scientific 
Authorities,  and  the  countries  are  not 
subject  to  a  Schedide  IH  Notice  of 
Information.  In  a  limited  number  of 
situations  where  the  original  tags  firom 
the  country  of  export  have  been  lost  in 
processing  the  sldns,  whole  skins, 
flanks,  and  chalecos  will  be  allowed 
into  the  United  States  if  CTTES- 
approved  re-export  tags  have  been 
attached  in  the  same  manner  as  the 
original  tags,  and  provided  proper  re- 
export certificates  accompany  the 
shipment.  If  a  shipment  contains  more 
than  25  percent  replacement  tags  the  re- 
exporting  coimtry  must  consult  with  the 
U.S.  Office  of  Management  Authority 
prior  to  clearance  of  the  shipment,  and 
such  shipments  may  be  sei^,  if  the 
Service  cannot  determine  that  the 
requirements  of  the  tagging  resolution 
have  been  observed. 

In  the  case  where  tagged  faiirntn  Jtlrinn 
are  exported  to  a  second  country,  for 
manu&cturing  purposes,  and  the 
finished  products  are  re-exported  to  the 
United  States,  then  neither  the  country 
of  origin  nor  the  coimtry  of  re-export 
can  be  subject  to  Schedule  in  Notice  of 
Information  based  on  the  criteria 
described  in  the  special  rule  if  imports 
are  to  be  allowed.  The  Service  will 
initially  presume  that  intermediary 
coimtries  are  efiisctively  implementing 
the  tagging  resolution,  but  the  special 
rule  has  provisions  to  impose  bans  if 
convincing  evidence  to  the  contrary  is 
presented. 

The  U.S.  Management  Authority  will 
provide  on  request  the  list  of  those 
countries  subject  to  a  Schedule  in 
Notice  of  Information  to  those 
manuCactiirers  in  the  coimtry  of  re- 
export and  to  importers  so  that  they  may 
be  advised  of  restrictions  on  yacare 
skins,  products,  and  parts  that  can  be 
utilized  in  products  intended  for  U.S. 
commerce.  The  Management  Authority 
of  the  country  of  manufacture  should 
ensure  that  re-export  certificates 
provided  for  manufactured  goods, 
intended  for  the  United  States,  are  not 
for  products  and  re-exports  derived 
bom  countries  subject  to  a  Schedule  in 
Notice  of  Information.  Commerce  in 
finished  products  from  a  re-export 


country,  in  compliance  with  these  rules, 
would  be  allowed  with  only  the 
required  CITES  documentation  and 
without  an  endangered  or  threatened 
species  permit  for  individual  shipments 
otherwise  required  under  50  CFR  part 
17. 

Many  parts  of  the  proposed  rule  are 
modeled  after  the  special  rule  for  the 
saltwater  and  Nile  crocodiles  published 
in  the  Federal  Re^ster  (61  FR  32356; 
Jime  24, 1996),  including  provisions  for 
implementation  of  the  CT^S  universal 
tagging  system.  The  special  rule  for  the 
saltwater  and  Nile  crocodiles  may  be 
merged  with  the  special  rule  for  the 
yacare  when  the  final  special  rule  is 
promulgated. 

This  proposed  special  rule  allows 
trade  tlurough  intermediary  coimtries. 
Coimtries  are  not  considered  as 
intermediary  countries  or  countries  of 
re-export  if  the  specimens  remain  in 
Customs  control  while  transiting  or 
being  transshipped  through  the  coujitry 
and  provided  those  specimens  have  not 
entered  into  the  commerce  of  that 
country.  However,  the  tugging 
resolution  presupposes  a  system  for 
monitoring  skins  be  implemented  by  the 
coimtries  of  re-export 

Fuirthermore.  ibis  special  nile  is 
written  to  allow  the  Service  to  respond 
quickly  to  changing  situations  that 
result  in  lessened  protection  to 
crocodilians.  Thus,  the  criteria 
described  in  the  special  rule  establish 
specific,  non-discretionary  bases  for 
determining  whether  CITES  provisions 
are  being  effectively  implemented. 
Therefore,  approval  can  be  denied  and 
imports  into  the  United  States  can  be 
prohibited  from  any  country  that  fails  to 
comply  with  the  requirements  of  the 
special  rule  simply  by  the  publication  of 
such  notice  in  the  Federal  Ragistar. 
Denial  for  subjective  and  discretionary 
reasons  may  require  proper  notice  and 
comment  before  implementing  actioil 
can  be  taken. 

In  a  separate  rule-making  proposal, 
amending  50  CFR  part  23.  tlu  Service 
will  propose  implementation  of  the 
CITES  tagging  system  for  all 
crocodilians.  The  nde  proposed  here 
will  adopt  the  CITES-approved  tags  as 
the  required  tag  for  all  ffaimnn  sldns. 
including  chalecos  and  flanks,  being 
imported  into  or  exported  bom  any  re- 
exporting  country  if  the  skin  is 
eventually  imported  into  the  United 
States.  For  the  reasons  noted  above,  the 
Service  finds  that  the  proposed  special 
rule  for  caiman  species,  including  the 
yacare,  includes  all  of  the  protection 
that  is  necessary  and  advisable  to 
provide  for  the  conservation  of  such 
species. 


Public  Comments  Solicited 

Hie  Service  intends  that  any  action 
resulting  from  this  proposal  be  as 
efiisctive  as  possible.  Therefore,  any 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community,  the 
trade  industry,  or  any  other  interested 
party  conoendng  any  aspect  of  this 
proposal  are  hereby  solicited. 
Comments  are  particularly  sought 
concerning  biological  or  commercial 
trade  impacts  on  any  raiman 
population,  or  other  relevant  data 
concerning  any  threat  (or  lack  thereof) 
to  the  wild  populations  of  caimans  in 
Mexico  and  Central  and  South  America. 
Comments  are  also  solicited  on  the 
question  of  whether  the  listing  of 
common  caiman  and  brown  rjtiman  as 
threatened  by  reason  of  similarity  of 
appearance  and  the  provisions  of  the 
special  rule  will  provide  adequate 
protection  to  the  yacare.  Also,  the 
Service  solicits  conmients  as  to  whether 
the  allowance  of  trade  in  yacare  will 
overstimulate  the  trade  in  other  Caiman 
species  thereby  having  a  detrimental 
efiiact  on  caiman  popiilations  that  may 
not  be  properly  managed. 

Final  action  on  the  proposed 
reclassification  of  the  yacare,  the 
classification  of  the  common  and  brown 
caiman,  and  the  promulgation  of  the 
special  rule  will  take  into  consideration 
the  comments  and  any  additional 
information  received  by  the  Service. 
Such  communications  may  lead  to 
adoption  of  final  regulations  that  differ 
from  those  in  the  proposed  rule. 

National  Environmental  Policy  Act 

Tlie  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Ra^ster  on  October  25, 1983 
(48  FR  49244). 

Regulatory  Detenninations 

The  Service  invites  comments  on  the  - 
anticipated  direct  and  indirect  costs  and 
benefits  or  cost  savings  associated  with 
this  proposed  special  rule,  for  yacaf 
caimian.  In  particular,  we  are  interested 
in  obtaining  infonnatiom  on  any 
significant  economic  impact  of  the 
proposed  rule  on  small  public  and 
private  entities.  Once  we  have  reviewed 
the  available  information,  we  will 
determine  whether  we  need  to  prepare 
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an  initial  regulatory  flexibility  analysis 
for  the  spe(^  rule.  We  will  make  any 
such  analysis  or  determination  available 
for  public  review.  Then,  we  will  revise, 
as  appropriate,  and  incorporate  the 
information  in  the  final  rule  preamble 
and  in  the  record  of  compliance  (ROC) 
certifying  that  the  special  rule  complies 
with  the  various  applicable  statutory. 
Executive  Order,  and  Departmental 
Manual  requirements.  Under  the  criteria 
in  Executive  Order  12866,  neither  the 
proposed  downlisting  from  endangered 
to  threatend  nor  the  special  rule  are 
significant  regulatory  actions  subject  to 
review  by  the  Office  of  Management  and 
Budget. 
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List  of  Snbiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
Recordkeeping  requirements. 
Transportation. 

PropoMd  Regulations  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500;  imless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  revising  the 
current  entry  for  the  yacare  caiman  and 
by  adding  entries  for  the  brown  and  the 
common  caimans  imder  "Reptiles"  on 
the  List  of  Endangered  and  TTueatened 
Wildlife  to  read  as  follows: 

§17.11    Endangered  and  ttiraatened 
wlldllfa. 


(h) 


Common  name 


Scientifx:  name 


Historic  range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Reptiles 


Caiman,  t>rown 


Caiman  crocoaius 
/uscus  (includes 
Caiman  crocodilus 
chiapasius). 


Mexkx),  Central 
America,  Cotonrv 
t)ia,  Ecuador, 
Venezuela,  Peru. 


Entire T(S/A)  


NA 


17.42(g) 


Caiman,  common  .... 


Caiman  crococSlus 
crocodilus. 


Brazil.  Cotombia, 
Ecuador  French 
Guiana,  Guyana, 
Surinam,  Ven- 
ezuela, Bolivia, 
Peru. 


Entire T(S/A)  


NA 


17.42(g) 
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Species                                                                 Vertebrate  popu-                                               critical 

Special 

Common  name            Scientific  name                                         gered  or  threatened                                             namai 

rules 

Caiman,  yacare  Caiman  yacare Argentina,  Bolivia, 

Brazil.  Paraguay. 


Entire 


,..    T 


NIA 


17.42(g) 


3.  Section  17.42  is  amended  by 
adding  a  new  paragraph  (g)  as  follows: 

117.42   Special  nilM-reptlles. 

•        •        •        •        • 

(g)  Threatened  Caiman.  This 
paragraph  applies  to  the  following 
species:  Yacare  caiman  {Caiman 
yacare),  the  common  caiman  {Caiman 
crocodilus  crocodilus),  and  the  brown 
caiman  {Caiman  crocodilus  fuscus 
including  Caiman  crocodilus 
chiapasius).  These  taxa  will  be 
collectively  referred  to  as  "caiman." 

(1)  Definitions  of  terms  for  purposes 
of  this  pamgraph  (g). 

(i)  Caiman  skin  means  whole  or 
partial  skins,  flanks,  bellies  or  chalecos 
(whether  salted,  crusted,  tanned  or 
partially  taimed  or  otherwise 
processed). 

(ii)  Caiman  product  means  fully 
manufactured  products  (including 
ciirios),  which  are  ready  for  retail  sale 
without  further  processing  or 
manufacture  and  which  are  composed, 
totally  or  in  part,  of  yacare  caiman, 
brown  caiman  or  common  caiman. 

(iii)  Caiman  parts  means  body  parts 
with  or  without  skin  attached  (including 
tails,  throats,  feet,  and  other  parts, 
except  skulls)  and  small  cut  skins 
pieces. 

(iv)  Country  of  re-export  means  those 
intermediary  countries  that  import  and 
re-export  caiman  skins,  parts  and/or 
products,  except  that  those  coimtries 
through  which  caiman  skins,  parts  and/ 
or  products  are  transshipped  while 
remaining  under  Customs  control  will 
not  be  considered  to  be  a  country  of  re- 
export. 

(v)  Tagging  resolution  means  the 
CITES  resolution  entitled  "Universal 
Tagging  System  for  the  Identification  of 
Crocodilian  Skins"  and  numbered  Conf. 
9.22  and  any  subsequent  revisions. 

(2)  Prohibitions.  The  following 
prohibitions  shall  apply  to  yacare 
caiman  {Caiman  yacare),  the  common 
caiman  {Caiman  crocodilus  crocodilus) 
and  the  brown  caiman  {Caiman 
crocodilus  fuscus  including  Caiman 
crocodilus  chiapasius): 

(i)  Import,  export,  and  re-export. 
Except  as  provided  in  paragraph  (g)(3) 
of  this  section  it  is  imlawful  to  import, 
export,  re-export,  or  present  for  export 


or  re-export  any  caiman  or  their  skins,' 
other  parts  or  products,  without  valid 
permits  required  imder  50  CFR  parts  17 
and  23. 

(ii)  Commercial  activity.  Except  as 
provided  in  paragraph  (g)(3)  of  this 
section,  it  is  unlawful,  in  the  course  of 
a  commercial  activity,  to  sell  or  offer  for 
sale,  deliver,  receive,  carry,  transport,  or 
ship  in  interstate  or  foreign  commerce 
any  caiman,  caiman  skins  or  other  parts 
or  products. 

(iii)  It  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  commit,  attempt  to  commit, 
solicit  to  conmiit,  or  cause  to  be 
committed  any  acts  described  in 
paragraphs  (g)(2)(i)-(ii)  of  this  section. 

(3)  General  exceptions.  The  import, 
export,  or  re-export  of,  or  interstate  or 
foreign  commerce  in  caiman  skins, 
meat,  skulls  and  other  parts  or  products 
may  be  allowed  without  a  threatened 
species  permit  issued  pursuant  to  50 
CFR  17.32  when  the  provisions  in  50 
CFR  parts  13. 14,  and  23,  and  the 
requirements  of  the  applicable 
paragraphs  set  out  below  have  been  met. 

(i)  Import,  export,  or  re-export  of 
caiman  skins  and  parts.  The  import, 
export,  or  re-export  into/from  the 
United  States  of  caiman  skins  and  parts 
must  meet  the  following  conditions: 

(A)  All  caiman  parts  must  be  in  a 
transparent,  sealed  container,  and  each 
container  imported  into  or  presented  for 
export  or  re-export  from  the  United 
States: 

(1)  Must  have  a  parts  tag  attached  in 
such  a  way  that  opening  of  the  container 
will  preclude  reuse  of  an  undamaged 
tag; 

{2)  This  parts  tag  must  contain  a 
description  of  the  contents  and  total 
weight  of  the  container  and  its  contents; 
and 

{3)  This  parts  tag  must  reference  the 
number  of  the  CITES  permit  issued  to 
allow  the  export  or  re-export  of  the 
container. 

(B)  Each  caiman  skin  imported  into  or 
presented  for  export  or  re-export  firom 
the  United  States  after  the  effective  date 
of  the  final  rule  must  bear:  either  an 
intact,  uncut  tag  from  the  country  of 
origin  meeting  all  the  requirements  of 
the  CITES  tagging  resolution,  or  an 
intact,  uncut  tag  from  the  country  of  re- 


export where  the  original  tags  have  been 
lost  or  removed  from  raw,  tanned,  and/ 
or  finished  skins.  The  replacement  tags 
must  meet  all  the  requirements  of  the 
CITES  tagging  resolution,  except 
showing  the  coimtry  of  re-export  in 
place  of  the  country  of  origin,  provided 
those  re-exporting  countries  have 
implemented  an  administrative  system 
for  the  effective  matching  of  imports 
and  re-exports  consistent  with  the 
tagging  resolution.  If  a  shipment 
contains  more  than  25  percent 
replacement  tags,  the  re-exporting 
coimtry  must  consult  with  the  U.S. 
Office  of  Management  Authority  prior  to 
clearance  of  the  shipment,  and  such 
shipments  may  be  seized  if  the  Service 
determines  that  the  requirements  of  the 
tagging  resolution  have  not  been 
observed; 

(C)  The  same  information  that  is  on 
the  tags  must  be  given  on  the  export 
permit  for  all  skins  or  re-export 
certificate  for  whole  skins  including 
chalecos,  which  will  be  considered  an 
integral  part  of  the  document,  carry  the 
same  permit  or  certificate  number,  and 
be  validated  by  the  government 
authority  designated  by  the  CITES 
document-issuing  authority; 

(D)  The  Convention  permit  or 
certificate  must  contain  the  following 
information: 

(2)  The  coimtry  of  origin,  its  export 
permit  number,  and  date  of  issuance; 

{2)  ff  re-export,  the  country  of  re- 
export, its  certificate  number,  and  date 
of  issuance;  and 

(3)  If  applicable,  the  country  of  last  re- 
export, its  certificate  number,  and  date 
of  issuance; 

(E)  The  country  of  origin  and  any 
intermediary  country(s)  must  be 
effectively  implementing  the  tagging 
resolution  for  this  exception  to  apply.  If 
the  Service  receives  persuasive 
information  from  the  CITES  Secretariat 
or  other  reliable  sources  that  the  tagging 
resolution  is  not  being  effectively 
implemented  by  a  specific  country,  the 
Service  will  prohibit  or  restrict  imports 
bom  such  country(s)  as  appropriate  for 
the  conservation  of  the  species. 

(F)  At  the  time  of  import,  for  each 
shipment  covered  by  this  exception,  the 
country  of  origin  and  each  country  of  re- 
export involved  in  the  trade  of  a 
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particular  shipment  must  not  be  subject 
to  a  Schedule  ni  Notice  of  biformation 
pertaining  to  all  wildlife  or  any 
members  of  the  Order  CrocodyUa  that 
may  prohibit  or  restrict  imports.  A 
Usting  of  all  countries  that  are  subject  to 
such  a  Schedule  m  Notice  of 
Information  will  be  available  by  writing: 
The  Office  of  Management  Authority, 
U.S.  Fish  and  Wildlife  Service,  ARLSQ 
Room  700, 4401  N.  Fairfax  Drive, 
Arlington,  Virginia  22203. 

(ii)  Import,  export,  or  re-export  of 
caiman  products.  Import,  export,  or  re- 
export into  or  from  the  United  States  of 
caiman  products  will  be  allowed 
without  permits  required  by  50  CFR 17 
provided  the  following  conditions  are 
met: 

(A)  The  Convention  permit  or 
certificate  must  contain  the  following 
information: 

(1)  The  country  of  origin,  its  export 
permit  niunber,  and  date  of  issuance; 

[2]  If  re-export,  the  coimtry  of  re- 
export, its  certificate  number,  and  date 
of  issuance;  and 

(3)  If  applicable,  the  country  of 
previous  re-export,  its  certificate 
number,  and  date  of  issuance. 

(B)  The  country  of  origin  and  any 
intermediary  coimtry(s)  must  be 
effectively  implementing  the  tagging 
resolution  for  this  exception  to  apply.  If 
the  Service  receives  persuasive 
information  bom  the  CITES  Secretariat 
or  other  reliable  sources  that  the  tagging 
resolution  is  not  being  effectively 
implemented  by  a  specific  country,  the 
Service  will  prohibit  or  restrict  imports 


from  such  countries  as  appropriate  for 
the  conservation  of  the  species. 

(C)  At  the  time  of  import,  for  each 
shipment  covered  by  this  exception,  the 
coimtry  of  origin  and  each  coimtry  of  re- 
export involved  in  the  trade  of  a 
particular  shipment  must  not  be  subject 
to  a  Schedule  III  Notice  of  Information 
pertaining  to  all  wildlife  or  any  member 
of  the  Order  CrocodyUa  that  may 
prohibit  or  restrict  imports.  A  Usting  of 
all  countries  that  are  subject  to  such  a 
Schedule  III  Notice  of  Information  wiU 
be  available  by  writing:  The  Office  of 
Management  Authority,  ARLSQ  Room 
700, 4401  N.  Fairfax  Drive,  U.S.  Fish 
and  WildUfe  Service,  ArUngton, 
Virginia,  22203. 

(ui)  Shipment  of  eggs,  skulls, 
processed  meat,  and  scientific 
specimens.  The  import/re-export  into/ 
from  the  United  States  of  eggs,  skuUs, 
processed  meat,  and  scientific 
specimens  of  yacare  caiman,  common 
caiman,  and  brown  caiman  will  be 
allowed  without  permits  otherwise 
required  by  50  CFR  17,  provided  the 
requirements  of  50  CFR  part  23  are  met. 

(iv)  Noncommercial  accompanying 
baggage.  The  conditions  of  paragraphs 
(g)(3)(i)  and  (ii)  for  skins  tagged  in 
accordance  with  the  tagging  resolution, 
skulls,  meat,  other  parts,  and  products 
made  of  specimens  of  yacare  caiman, 
common  caiman  and  brown  caiman  do 
not  apply  to  noncommercial 
accompanying  personal  baggage  or 
household  effects  unless  the  country 
from  which  the  specimens  were  taken 


reqviires  export  permits  as  per  50  CFR 
23.13(d). 

(4)  Notice  of  Information.  Except  in 
rare  cases  involving  extenuating 
circumstances  that  do  not  adversely 
affect  the  conservation  of  the  species, 
the  Service  wiU  issue  a  Schedule  m 
Notice  of  Information  banning  or 
restricting  trade  in  specimens  of  raiipqn 
addressed  in  this  paragraph  (g)  if  any  of 
the  following  criteria  are  met: 

(i)  The  country  is  Usted  in  a 
Notification  to  the  Parties  by  the  CITES 
Secretariat  as  lacking  designated 
Management  and  Scientific  Authorities 
that  issue  CITES  documents  or  their 
equivalent. 

(ii)  The  country  is  identified  in  any 
action  adopted  by  the  Conference  of  the 
Parties  to  Uie  Convention,  the 
Convention's  Standing  Committee,  or  in 
a  Notification  issued  by  the  CITES 
Secretariat,  whereby  Parties  are  asked  to 
not  accept  shipments  of  specimens  of 
any  CTTES-Usted  species  bova  the 
country  in  question  or  of  any 
crocodiUan  species  Usted  in  the  QTES 
appendices. 

(ui)  The  Service  determines,  based  on 
information  from  the  CITES  Secretariat 
or  other  reUable  sources,  that  the 
country  is  not  effectively  implementing 
the  tagging  resolution. 

Dated:  August  14, 1998. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife 
Parks. 
|FR  Doc.  98-25266  Filed  9-22-98;  8:45  am] 
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rulings,  delegations  of  authority,  filing  o( 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 
Farm  Service  Agency 

Rural  Business-Cooperative  Service 
Rural  Utilities  Service 

Notice  of  Request  for  Reinstatement  of 
Information  Collection 

AGENCY:  Rural  Housing  Service,  Farm 
Service  Agency,  Rural  Business- 
Cooperative  Service,  and  Rural  Utilities 
Service,  USDA. 

ACTION:  Proposed  collection;  comments 
request. 

SUMMARY:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1995,  this 

notice  announces  the  Agencies' 

intention  to  reinstate  the  information 

collection  in  support  of  the  program  for 

7  CFR  1901-K. 

DATES:  Comments  on  this  notice  must  be 

received  by  November  22, 1998  to  be 

assured  of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Bamett,  Rural  Development, 

Budget  Division,  1400  Independence 

Avenue,  SW.,  STOP  0722,  Washington, 

DC.  20250-0722;  Telephone  (202)  692- 

0143. 

SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1901  K,  subpart  K, 
"Certificates  of  BeneBcial  Ownership 
and  Insured  Notes." 

OMB  Number:  0575-0064. 

Type  of  Request:  Reinstatement  of  an 
Information  Collection. 

Abstract:  The  mandate  of  Rural 
Development  and  the  Farm  Service 
Agency  is  to  serve  as  a  temporary  lender 
to  rural  America.  In  doing  so.  Rural 
Development  and  the  Farm  Service 
Agency  make  three  basic  types  of  loans. 
They  are  farm  ownership  and  farm 
operating  loans,  home  ownership  and 
repair  loans  and  community  facility  and 
water  system  loans.  These  loans  are 


funded  through  the  Congressional 
appropriations  process. 

They  were  formerly  funded  through 
mechanisms  such  as  the  sale  of 
Certificates  of  Beneficial  Ownership 
(CBO)  to  private  investors  and  the 
Federal  Financing  Bank  (FFB).  A  CBO  is 
a  debt  instrument  that  allows  Rural 
Development  and  the  Farm  Service 
Agency  to  sell,  to  investors,  CBO's 
secured  by  loan  assets  and  receive  cash 
from  the  purchaser.  Rural  Development 
and  the  Farm  Service  Agency  agree  to 
pay  interest  annually  on  the  CBO  and  to 
buy  back  the  CBO  after  a  certain  period, 
usually  5  to  20  years.  Until  1974,  Rural 
Development  and  the  Farm  Service 
Agency  sold  CBO's  to  the  public  and, 
the  Federal  Financing  Bank  (FFB).  The 
FFB  is  part  of  the  U.S.  Treasury  that  was 
created  to  buy  CBO's  from  government 
agencies.  Today,  Rural  Development 
and  the  Farm  Service  Agency  no  longer 
sell  CBO's  to  the  public  or  to  the  FFB 
but  rely  instead  on  Federal 
appropriations.  However,  some  of  the 
CBO's  are  still  outstanding. 

The  policy  for  servicing  of 
outstanding  CBO's  and  insured  notes 
held  by  investors  is  foimd  in  the 
regulation,  7  CFR  1901-K.  These 
investors  who  transfer,  sell,  or  request 
replacement  of  their  insured  notes  or 
CBO's  are  required  to  prepare  or  submit 
data  to  Rural  Development  and  the  Farm 
Service  Agency  so  that  the  appropriate 
changes  can  be  made  in  the  applicable 
records.  Rural  Development  and  the 
Farm  Service  Agency  should  also  be 
notiHed  in  the  event  of  the  death  of  a 
holder  of  an  insured  note  or  CBO. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.6  hours  per 
response. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
non-profit  institutions,  and  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
98. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  62  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division  at  (202)  692-0045. 


Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Agencies  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
Agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Branch, 
Support  Services  Division,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0742, 1400 
Independence  Ave.,  SW,  Washington, 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  August  11, 1998. 
Jan  E.  Shadburn, 
Administrator,  Rural  Housing  Service. 

Dated:  August  7, 1998. 
Richard  O.  Newman, 
Acting  Administrator,  Farm  Service  Agency. 

Dated:  August  13, 1998. 

Dayton  J.  Watkins, 

Administrator,  Rural  Business-Cooperative 
Service. 

Dated:  August  20, 1998. 
Qiristopher  A.  McLean, 

Acting  Administrator,  Rural  Utilities  Service. 
(PR  Doc.  98-25367  Filed  9-22-98;  8:45  am] 

BIUJNG  CODE  3410-XT-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Export 
Administration;  Notice  of  Partially 
Closed  Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export 
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Administration  (PECSEA)  will  be  held 
October  7, 1998,  9:00  a.m..  at  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  Room  4832, 14th 
Street  between  Pennsylvania  and 
Constitution  Avenues.  N.W., 
Washington,  D.C.  The  Subcommittee 
provides  advice  on  matters  pertinent  to 
those  portions  of  the  Export 
Administration  Act,  as  amended,  that 
deal  with  United  States  policies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations  and  of 
controlling  trade  for  national  security 
and  foreign  policy  reasons. 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  conunents 
by  the  public. 

3.  Update  on  Administration  export 
control  initiatives. 

4.  Task  Force  reports. 

Qosed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting  is 
open  to  the  public  and  a  limited  number 
of  seats  will  be  available.  Reservations 
are  not  required.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  at  least  one  week  before  the 
meeting  to  the  address  listed  below:  Ms. 
Lee  Ann  Carpenter.  Advisory 
Committees  MS:  3886C,  Bureau  of 
Export  Administration,  15th  St.  & 
Pennsylvania  Ave.,  N.W.,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

A  notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  16. 1997,  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  D.C  For  further 
information,  contact  Ms.  Lee  Ann 
Carpenter  on  (202)  482-2583. 


Dated:  September  17. 1998. 
lainS.Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  98-25418  Filed  9-22-98;  8:45  am) 
BIUING  CODE  36tO-3>-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Nationai  Datanse  Stockpile  Market 
Impact  Committee  Request  for  Public 
Comments 

agency:  Office  of  Strategic  Industries 
and  Economic  Security,  Bureau  of 
Export  Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  request  for  public 
comment  on  the  potential  market 
impact  of  proposed  disposals  of  excess 
commodities  ciurently  held  in  the 
National  E)efense  Stockpile  imder  the 
Fiscal  Year  2000  Annual  Materials  Plan 
(AMP)  and  revisions  to  commodities 
proposed  for  disposal  under  the  FY 
1999  AMP.   

summary:  This  notice  is  to  advise  the 
public  that  the  National  Defense 
Stockpile  Market  Impact  Committee  (co- 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  public 
comment  on  the  potential  market 
impact  of  proposed  disposals  of  excess 
materials  from  the  National  Defense 
Stockpile  as  set  forth  in  Attachment  1  to 
this  notice. 

DATES:  Comments  must  be  received  by 
October  23, 1998. 

ADDRESSES:  Written  comments  should 
be  sent  to  Richard  V.  Meyers,  Co-Chair, 
Stockpile  Market  Impact  Committee, 
Office  of  Strategic  Industries  and 
Economic  Security,  Room  3876,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW. 
Washington.  DC  20230;  FAX  (202J  501- 
0657. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Meyers,  Office  of  Strategic 
Industries  and  Economic  Security,  U.S. 
Department  of  Conmierce,  (202)  482- 
3634;  or  Stephen  H.  MuUer,  Office  of 
International  Energy  and  Commodity 
Policy,  U.S.  Department  of  State,  (202) 
647-3423;  co-chairs  of  the  National 
Defense  Stockpile  Market  Impact 
Committee. 

SUPPLBMENTARY  INFORMATION:  Under  the 
authority  of  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1979,  as 
amended.  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  (DOD),  as 
National  Defense  Stockpile  Manager, 
maintains  a  stockpile  of  strategic  and 
critical  materials  to  supply  the  military. 


industrial,  and  essential  civilian  needs 
of  the  United  States  for  national 
defense.  Section  3314  of  the  Fiscal  Year 
(FY)  1993  National  Defense 
Authorization  Act  (NDAA)  (50  U.S.C 
98h-l)  formally  established  a  Market 
Impact  Committee  (the  Committee)  to 
"advise  the  National  Defense  Stockpile 
Manager  on  the  projected  domestic  and 
foreign  economic  effects  of  all 
acquisitions  and  disposals  of  materials 
from  the  stockpile. ..."  The 
Committee  must  also  balance  maiicet 
impact  concerns  with  the  statutory 
requirement  to  protect  the  Government  ' 
against  avoidable  loss. 

The  Committee  is  comprised  of 
representatives  from  the  Departments  of 
Commerce,  State,  Agriculture,  Defense, 
Energy,  Interior,  Treasury  and  the 
Federal  Emergency  Managemmit  Agencjr 
and  is  co-chaired  by  the  Etepartments  of 
Commerce  and  State.  The  FY  1993 
NDAA  directs  the  Conmiittee  to 
"consult  from  time  to  time  with 
representatives  of  producers,  processors 
and  consimiers  of  the  types  of  materials 
stored  in  the  stockpile." 

The  proposed  FY  2000  AMP  and 
revisions  to  the  FY  1999  AMP  have  not 
been  prepared  in  final  form,  as  the 
Committee  is  now  considering  Defense's 
Stockpile  material  disposal  levels  as 
listed  in  Attachment  1 .  The  AMP 
materials  listed  in  bold  in  Attachment  1 
cannot  be  sold  until  Congress  has 
approved  their  disposal.  The  Committee 
is  seeking  public  comment  on  the 
potential  market  impact  of  the  sale  of 
these  materials  in  the  event  that 
Congress  does  grant  such  disposal 
authority. 

The  attached  AMP  listing  includes  the 
proposed  maximimi  disposal  quantity 
*  for  each  material.  These  quantities  are 
not  sales  target  disposal  quantities.  They 
are  only  a  statement  of  the  proposed 
maximum  disposal  quantity  of  each 
material  that  may  be  sold  in  a  particular 
fiscal  year.  The  quantity  of  each 
material  that  will  actually  be  offered  for 
sale  will  depend  on  the  market  for  the 
material  at  the  time  as  well  as  on  the 
quantity  of  material  approved  for 
disposal  by  Congress.  *, 

"the  Committee  requests  that 
interested  parties  provide  written 
comments,  supporting  data  and 
documentation,  and  any  other  relevant 
information  on  the  potential  market 
impact  of  the  sale  of  these  commodities. 
Although  conunents  in  response  to  this 
Notice  must  be  received  by  October  23. 
1998  to  ensure  full  consideration  by  the 
Committee,  interested  parties  are 
encouraged  to  submit  additional 
comments  and  supporting  information 
at  any  time  thereeJter  to  keep  the 
Committee  informed  as  to  the  market 
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impact  of  the  sale  of  these  commodities. 
Public  comment  is^n  important 
element  of  the  Committee's  market 
impact  review  process. 

Public  comments  received  will  be 
made  available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Material  that  is  national 
security  classified  or  business 
confidential  will  be  exempted  from 
public  disclosure.  Anyone  submitting 
business  confidential  information 
should  clearly  identify  the  business 
confidential  portion  of  the  submission 
and  also  provide  a  non-confidential 


submission  that  can  be  placed  in  the 
public  file.  Communications  from 
agencies  of  the  United  States 
Government  will  not  be  made  available 
forpublic  inspection. 

llie  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 


published  in  part  4  of  Title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
et  seq.]. 

Infonnation  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Ms.  Margaret  Comejo,  the 
Bureau  of  Export  Administration's 
Freedom  of  Infonnation  Officer,  at  the 
above  address  and  telephone  niunber. 

Dated:  September  18, 1998. 

Brad  I.  Botwin, 

Acting  Director,  Strategic  Industries  and 
Economic  Security. 


Proposed  FY  2000  and  Revised  FY  1999  AMPs 

[The  materials  In  bold  and  italic  are  under  Congressional  consideration] 


Material 


Units 


Current 
FY  1998 
quantity 


Revised 
FY  1999 
quantity 


Proposed 
FY  2000 
quantity 


AlumirHjm , 

Aluminum  Oxide,  Abrasive 

Aluminum  Oxide,  Fused  Crude 

Analgesics  _.... 

Antimony _ , 

Ast>estos  (aH  types) ~.. 

Bauxite,  Metallurgical  (Jamaican)  

Bauxite,  Metallurgical  (Surinam)  

Bauxite,  Refractory 

Beryl  Ore 

BtfyUum  Itttm 

BeryWum  Copper  Master  AHoy. 

Cadmium  .-. 

Ceiestite „ „ 

Chfomite,  Ctwnical 

Chromite,  Metallurgical 

Ctiromite,  Refractory  _ 

Ctiromium,  Ferro  

Chromhun,  M»tal 

CotjaJt •-—•":•: 

CohmbHiin,  Ctibldt  Powdtf 

Coiumbhim  ConeentraiM  (kUn«nl^ 

Cotumbium,  Ferro 

Diamond,  Bort  _ „ 

Diamond  Dies,  Smal ..... 

Diamond  Stone 

Fluorspar,  Add  Grade 

Fluorspar,  Metallurgical 

Germanium  .....'......................................, 

Graphite 

Indium  „ 

kxSne 

Jewel  Bearings „ 

Kyanite _ 

Lead „ 

Manganese,  Battery  Grade  Natural  ...... 

Manganese,  Battery  Grade  Synthetic  ... 

Manganese,  Chemical  Grade  

Manganese,  Ferro „. 

Manganese,  Metal  Electrolytic 

Manganese,  Metallurgical  Grade 

Mercury 

Mica  (All  Types)  „ 

Nickel 

Palladium 

Platinum .... 

Quinidine  .t . 

Quinine  : 

Rubber „.. 

Sebadc  Acid „ 

Silicon  Cait>«de  

Silver  (for  coinage) 


ST 

ST 

ST 

AMALb 

ST 

ST 

LOT 

LOT 

LOT 

ST 

8T 

ST 

LB 

SDT 

SDT 

SDT 

SDT 

ST 

ST 

LB  Co 

LBCb 

LBCb 

LBCb 

CT 

PC 

CT 

SDT 

SDT 

KG 

ST 

TROz 

LB 

PC 

SDT 

ST 

SDT 

SDT 

SDT 

ST 

ST 

SOT 

FL 

LB 

ST 

TROz 

TROz 

AvOz 

AvOz 

LT 

LB 

ST 

TrOz 


62,881 

6,000 

30,000 

64,127 

5,000 

20,000 

1,200,000 

800,000 

80.000 

2.000 

0 

1.250 

1.200,000 

3,600 

100,000 

2SO.00O 

100.000 

50.000 

0 

6,000,000 

0 

0 

200.000 

1,000,000 

25.473 

1,000,000 

180,000 

50.000 

8.000 

2.660 

35,000 

1,000,000 

52,000,000 

1,200 

60,000 

20.000 

3.011 

40.000 

50.000 

2,000 

250,000 

20,000 

2.260.000 

10,000 

0 

0 

750,000 

750,000 

0 

400,000 

9,000 

9,000.000 


0 

6,000 

65,000 

40,000 

5,000 

20,000 

2.000.000 

1.500.000 

0 

2.000 

40 

1.250 

1,200,000 

3,600 

100,000 

250.000 

100.000 

150.000 

500 

6.S00.000 

2f,ff0O 

200,000 

400.000 

65.000 

25.473 

1.000.000 

100.000 

50.000 

8.000 

3.760 

15,000 

1,000.000 

52,000.000 

150 

60.000 

30.000 

3.011 

40,000 

50,000 

2,000 

250,000 

20,000 

2,260,000 

2,500 

200.000 

125.000 

750,000 

750,000 

70,000 

400.000 

5.000 

10.000.000 


0 

6.000 

65,000 

40,000 

5.000 

20.000 

2.000.000 

1.500.000 

0 

2.000 

40 

1.250 

1.200.000 

3,600 

100.000 

250.000 

100.000 

150.000 

800 

6.500.000 

21,500 

200,000 

400,000 

65,000 

25,473 

1,000,000 

100,000 

50,000 

8,000 

3,760 

15,000 

1.000.000 

52.000,000 

ISO 

60.000 

30.000 

3,011 

40,000 

50,000 

2.000 

250,000 

20.000 

2,260,000 

2,500 

200,000 

125.000 

750.000 

750,000 

70.000 

400.000 

5,000 

10.000.000 
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Proposed  FY  2000  and  Revised  FY  1999  AMPs— Continued 

[The  materials  in  bold  and  italic  are  undef  Congressional  consideration] 


Material 


Talc 

Tantalum  Ceatikie  Powder 
Tantalum  Matal  Powdar .. 

Tantalum  Minerals 

Tantalum  Oxide 

Thorium  

Tin 


UrMts 


Titanium  Sponge 

Tungstan,  Cartlda  Powdar 

Tungatan,  Farro 

Tungatan,  Matal  Powdar 

Tungatan  Oraa  A  Concantrataa  .... 
Vegetat)le  Tannin  Extract,  Chestnut 
Vegetable  Tannin  Extract,  Quebrac. 
Vegetable  Tannin  Extract.  Wattle  .... 
Zinc 


ST 

LBTa 

LBTa 

LBTa 

LBTa 

LB 

MT 

ST 

LBW 

LBW 

LBW 

LBW 

LT 

LT 

LT 

ST 


Current 
FY  1998 
quantity 


1,000 

2,000 

0 

100.000 

0 

1,000.000 

12,000 

4.000 

0 

0 

0 

0 

7,500 

10,000 

10.000 

50,000 


Revised 
FY  1999 
quantity 


1,000 

4,000 

50.000 

200,000 

20.000 

1.000.000 

12.000 

5.000 

1,000,000 

100,000 

150,000 

1,500,000 

3.000 

10.000 

7.500 

50,000 


Proposed 
FY  2000 
quantity 


1,000 

4,000 

50,000 

200.000 

20.000 

1.000.000 

12.000 

5.000 

1,000,000 

100,000 

150,000 

1,500,000 

3.000 

10.000 

7,500 

50,000 


[FR  Doc.  98-25412  Filed  9-22-98;  8:45  am] 
BIUJNQ  CODE  3S10-»-P 

DEPARTMENT  OF  COMMERCE 

International  Trad*  Administration 
[A-68a412] 

Dynamic  Random  Accms  Memory 
Semiconductors  of  One  Msgabit  or 
Above  From  ttw  Republic  of  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  Partial 
Rescission  of  Administrative  Review 
and  Notice  of  Determination  Not  to 
Revoke  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  March  9, 1998.  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
of  one  megabit  or  above  ("DRAMs") 
from  the  Itepublic  of  Korea  ("Korea"). 
The  review  covers  two  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  and  four  third-country 
resellers  from  Singapore,  Malaysia, 
Canada,  and  Hong  Kong  for  the  period 
May  1, 1996,  through  April  30, 1997. 
The  two  manufactiirers/exporters  are 
Hyundai  Electronics  Industries.  Co. 
("Hyundai"),  and  LG  Semicon  Co.,  Ltd. 
( "LG,"  formerly  Goldstar  Electronics 
Co.,  Ltd.).  The  third-coimtry  resellers 
are  Techgrow  Limited  (Hong  Kong) 
("Techgrow"),  Singapore  Rmources  Pte. 


Ltd.  ("Singapore"),  NIE  Electronics  Sdn. 
Bhd.  (Malaysia]  ("NIE"),  and  Vital 
Electronics  Ottawa  Office  (Canada) 
("Vitel").  With  respect  to  the  third- 
coimty  resellers,  Vitel  did  not  respond, 
Singapore  and  NIE  stated  that  they 
made  no  sales  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  ("FOR"),  and 
Techgrow  did  not  respond  fully. 

As  a  result  of  our  analysis  ofthe 
comments  received,  we  have  changed 
the  results  £rom  those  presented  in  our 
preliminary  results  of  review. 
EFFECTIVE  DATE:  September  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Conniff  or  Thomas  Futtner,  AD/CVD 
Enforcement  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-1009  and  (202) 
482-3814,  respectively. 
8UPPI.EMB4TARY  IMSORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  353  (1997). 

Background 

On  March  9, 1998,  the  Department' 
published  in  the  Federal  Register  (63 
FR  11411)  the  preliminary  resuhs  of  its 
administrative  review  ofthe 
antidumping  duty  ordw  on  DRAMs 
from  Korea.  In  our  preliminary  review 


results,  we  gave  interested  parties  an 
opportunity  to  comment  on  our 
application  of  facts  available  to  certain 
unreported  sales  by  LG.  On  March  24, 
1998,  we  received  written  comments 
from  LG  and  petitioner.  Micron 
Technology  Inc.  ("Micron").  With 
respect  to  the  imreported  sales,  LG 
requested  that  the  Department  verify  the 
accuracy  of  the  information  and 
declarations  regarding  these 
transacticms  that  LG  attached  as  exhibits 
to  its  March  24, 1998,  submission.  On 
May  6, 1998,  Micron  and  LG  submitted 
rebuttal  comments. 

On  April  1, 1998,  Multi  Industry 
Tech.  Inc.  ("MTT'),  and  Multi  Teck 
Computacion.  S.A.  de  CV.  ("MTC") 
(collectively  "MultiTech").  entered  an 
appearance  as  an  interested  party  imder 
section  771(9)(A)  ofthe  Act  and  filed  a 
request  for  an  administrative  protective 
order  ("APO").  On  April  3, 1998.  LG 
submitted  comments  opposing  the  entry 
of  appearance  and  MultiTech 's  request 
for  an  APO.  On  April  14, 1998,  the 
Department  granted  MultiTech  an  APO 
as  an  interested  party.  See  April  14, 
1998,  Memorandmn  from  Ann  Sebastian 
to  Louis  Apple,  regarding 
"Administrative  Protective  Order 
Application  from  Counsel  for  Multi 
Industry  Tech,  Inc.  and  Multi  Teck 
Computacion,  S.A.  de  CV.  in  the 
Administrative  Review  ofthe 
Antidumping  Duty  Order  on  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  from  Korea  (A-580-812)  (5/1/96- 
4/30/97)",  contained  in  the  official  case 
file  located  in  the  Central  Records  Unit, 
Room  BD99  of  the  main  Commerce 
Building  ("CRU"). 

We  also  gave  interested  parties  an 
opportunity  to  comment  on  our 
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preliminary  results.  The  petitioner, 
Hyundai,  and  LG  submitted  case  briefs 
on  April  28, 1998,  and  rebuttal  briefs  on 
May  6, 1998.  MultiTech  submitted  a 
case  brief  on  April  28. 1998. 

On  June  4-5. 1998.  the  Department 
held  meetings  at  the  headquarters  of 
LG's  U.S.  subsidiary.  LG  Semicon 
America.  Inc.  ("LGSA").  in  San  Jose. 
CaUfomia.  At  these  meetings,  the 
Department  reviewed  the  declarations 
and  other  information  firom  LG's  March 
24. 1998,  submission.  On  July  17, 1998, 
we  released  our  report  on  the  June  4- 
5, 1998,  meetings.  We  held  both  public 
and  closed  hearings  on  July  27, 1998. 
We  have  now  completed  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  of  one  megabit  or 
above  firom  Korea.  Included  in  the  scope 
are  assembled  and  imassembled  DRAMs 
of  one  megabit  and  above.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  imcut  die,  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged  or  assembled  into  memory 
modules  in  a  third  country,  are  included 
in  the  scope;  wafers  produced  in  a  third 
country  and  assembled  or  packaged  in 
Korea  are  not  included  in  the  scope. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs,  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules 
("SIPs"),  single  in-line  memory  modules 
("SIMMs"),  or  other  collections  of 
DRAMs,  whether  unmounted  or 
mounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  which 
contain  additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  ("VGA")  boards  and 
cards,  are  not  included  in  the  scope. 
The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  ("VRAMS"),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs;  and,  removable  memory 
modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit 
("CPU"),  unless  the  importer  of 
motherboards  certifies  with  the  Customs 
Service  that  neither  it  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  from  the  motherboards 
after  importation.  The  scope  of  this 
review  does  not  include  DRAMs  or 
memory  modules  that  are  reimported  for 
repair  or  replacement. 


The  DRAMS  and  modules  subject  to 
this  review  are  currently  classifiable 
under  subheadings  8471.50.0085, 
8471.91.8085,  8542.11.0024, 
8542.11.8026,  8542.13.8034, 
8471.50.4000,  8473.30.1000, 
8542.11.0026,  8542.11.8034, 
8471.50.8095.  8473.30.4000, 
8542.11.0034,  8542.13.8005, 
8471.91.0090,  8473.30.8000, 
8542.11.8001,  8542.13.8024, 
8471.91.4000,  8542.11.0001, 
8542.11.8024  and  8542.13.8026  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  review  remains 
dispositive. 

Partial  Rescission  of  Review 

Singapore  and  NIE  stated  that  they 
made  no  sales  of  the  subject 
merchandise  to  the  United  States  during 
the  POR.  Since  we  have  been  able  to 
confirm  that  neither  company  did.  in 
fact,  have  shipments  of  the  subject 
merchandise  during  the  POR,  we  are 
rescinding  this  administrative  review 
with  regard  to  Singapore  and  NIE.  In  the 
preliminary  results  of  review,  the 
Department  discussed  the  possible 
application  of  the  All  Others'  duty 
deposit  rate  to  these  firms  if  future 
shipments  were  to  take  place.  However, 
we  can  not  predict  the  sales 
arrangements  that  these  firms  might 
make.  The  "Final  Review  Results" 
section  of  this  notice  outlines, 
depending  on  the  facts,  how  the  cash 
deposit  decision  will  be  made,  should 
these  firms  start  shipping. 

Determination  Not  To  Revoke 

LG  and  Hyundai  submitted  requests 
for  revocation  fi-om  the  order  covering 
DRAMs  from  Korea  pursuant  to  19  CFR 
353.25(a).  Under  the  Department's 
regulations,  the  Department  may  revoke 
an  order,  in  part,  if  the  Secretary 
concludes  that:  (1)  (olne  or  more 
producers  or  resellers  covered  by  the 
order  have  sold  the  merchandise  at  not 
less  than  [normal]  value  for  a  period  of 
at  least  three  consecutive  years;  (2)  (ilt 
is  not  likely  that  those  persons  will  in 
the  future  sell  the  merchandise  at  less 
than  normal  value  ("NV");  and  (3)  the 
producers  or  resellers  agree  in  writing  to 
the  immediate  reinstatement  of  the 
order,  as  long  as  any  producer  or 
reseller  is  subject  to  the  order,  if  the 
Secretary  concludes  that  the  producer  or 
reseller,  subsequent  to  the  revocation, 
sold  the  Merchandise  at  less  than  NV. 
19  CFR  353.25(a)(2).  In  this  case,  neither 
respondent  meets  the  first  criterion  for 
revocation.  The  Department  has  found 


that  both,  LG  and  Hyundai,  sold  subject 
merchandise  at  not  less  than  NV  in  the 
two  prior  reviews  under  this  order,  but 
they  did  sell  at  less  than  NV  during  the 
instant  review  p^od.  Since  neither 
respondent  has  met  the  first  criterion  for 
revocation,  i.e.,  zero  or  de-minimis 
margins  for  three  consecutive  reviews, 
the  Department  need  not  reach  a 
conclusion  with  respect  to  the  other 
criteria.  Therefore,  on  this  basis,  we 
have  determined  not  to  revoke  the 
Korean  DRAM  antidiunping  duty  order 
in  pot  with  respect  to  Hyundai  and  LG. 
In  light  of  this  decision,  interested  party 
comments  on  revocation  are  moot  and 
will  not  be  addressed  further  in  these 
final  review  results. 

Fair  Value  Comparisons 

Unless  otherwise  noted,  to  determine 
whether  sales  of  subject  merchandise 
bom  Korea  to  the  United  States  were 
made  at  less  than  £air  value,  we 
compared  the  Constructed  Export  Price 
("CEP")  to  the  NV,  as  described  in  the 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  the 
preliminary  results  of  review  notice.  See 
Dynamic  Random  Access  Memory 
Semiconductors  ("DRAMs")  of  One 
Megabit  or  Above  firom  the  Republic  of 
Korea,  63  FR  11411,  March  9, 1998) 
("Preliminary  Results"). 

Facts  Available 

1.  Application  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  any  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
maimer  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  an 
antidumping  investigation;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall  use  facts  otherwise 
available  in  making  its  determination. 

Based  on  information  obtained  from 
the  Customs  Service,  we  have 
determined  that  a  number  of  sales  that 
LG  reported  as  third-country  sales  were 
actually  sales  to  the  United  States. 
Moreover,  the  Department  has 
determined  that  at  the  time  LG  made 
these  sales,  it  knew,  or  should  have 
known,  that  the  DRAMs  were  destined 
for  consumption  in  the  United  States. 
See  the  September  8, 1998 
Memorandum  from  Thomas  Futtner  and 
John  Conniff  to  Holly  Kuga  regarding 
"Dynamic  Random  Access  Memory 
Semiconductors  (DRAMs)  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea — Whether  to  Include  Certain 
Unreported  Sales  in  the  Calculation  of 
LG's  Margin  for  the  Final  Results  of  the 
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96-97  Review"  ("LG  Analysis  Memo"). 
Thus,  we  have  detennined  that  LG 
withheld  information  we  requested  and 
significantly  impeded  the  antidumping 
proceeding. 

We  have  similarly  detennined  that 
Techgrow,  which  submitted  only  a 
partial  response  to  our  questionnaire, 
and  which  failed  to  provide  the 
information  for  sales  by  its  affiliates, 
withheld  information  we  requested  and 
significantly  impeded  this  proceeding. 
See  DOC  Position  to  Techgrow-Specific 
Comment  1. 

Vitel,  another  respondent  in  this 
review,  confirmed  that  it  had  received 
the  questionnaire,  but  it  failed  to  submit 
a  response.  Thus,  Vital  failed  to  provide 
any  information  and  thereby 
significantly  impeded  this  review. 

Because  LG  and  Techgrow  failed  to 
respond  in  full  to  our  questionnaire,  and 
Vitel  did  not  respond  at  all,  pursuant  to 
section  776(a)  of  the  Act,  we  have 
applied  facts  otherwise  available  to 
calculate  their  dumping  margins. 

2.  Selection  of  Adverse  Facts  Available 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  the  facts 
available,  adverse  inferences  may  be 
used  against  a  party  that  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability,  to  comply  with  requests  for 
information.  See  also  Statement  of 
Administrative  Action  ("SAA") 
accompanying  the  URAA,  H.R.  Doc.  No. 
316. 103d  Cong.,  2d  Sess.  870  (1994). 

Section  776(b)  states  further  that  an 
adverse  inference  may  include  reliance 
on  information  derived  from  the 
petition,  the  final  determination,  the 
final  results  of  prior  reviews,  or  any 
other  information  placed  on  the  record. 
See  also  Id.  at  868. 

LG's  decision  to  report  as  third- 
country  sales  a  substantial  number  of 
U.S.  sales  that  it  knew,  or  should  have 
known,  were  U.S.  sales,  indicates  that 
LG  failed  to  cooperate  to  the  best  of  its 
ability.  See  DOC  Position  to  LG-Specific 
Comment  1.  Similarly,  Techgrow's 
failure  to  provide  information  on  sales 
by  its  affiliated  party  demonstrates  that 
Techgrow  has  failed  to  cooperate  to  the 
best  of  its  ability  in  this  review.  Finally, 
since  Vitel  provided  no  questionnaire 
response  at  all,  we  have  detennined  that 
this  respondent  also  failed  to  cooperate 
to  the  best  of  its  ability  in  the  instant 
review.  Therefore,  the  Department  has 
determined  that  an  adverse  inference  is 
warranted  in  selecting  among  the  facts 
Otherwise  available  for  LG,  Techgrow, 
and  Vitel,  in  accordance  with  section 
776(b)  of  the  Act.  Consequently,  we 
have  based  the  margins  for  these  three 
respondents  on  adverse  facts  available. 


As  adverse  facts  available  for  LG,  we 
have  calculated  a  dumping  margin 
based  on  both  LG's  reported  and 
unreported  sales  to  the  United  States, 
the  latter  of  which  we  were  able  to 
identify  from  U.S.  Customs  Service  data. 
Regarding  the  adjustments  to  LG's 
unreported  sales,  we  used  as  facts 
available  the  highest  U.S.  selling 
expenses  from  LG's  reported 
transactions  involving  identical 
products.  Where  there  were  no  reported 
transactions  involving  identical 
merchandise,  we  used  the  highest  U.S. 
selling  expenses  from  LG's  reported 
transactions  involving  merchandise  of 
the  same  density.  With  respect  to  fair 
value  comparisons,  when  there  were  no 
contemporaneous  sales  of  identical  or 
similar  merchandise  sold  in  Korea,  we 
compared  these  imreported  sales  to 
constructed  value  ("CV").  When  there 
was  no  quarterly  cost  data  reported 
during  the  same  quarter  as  the  date  of 
sale  of  the  unreported  transactions,  we 
used  the  highest  CV  available  from  the 
remaining  quarters. 

As  adverse  facts  available  for 
Techgrow  and  Vitel.  we  have  assigned 
the  highest  company-specific  margin 
calculated  in  the  history  of  this 
proceeding,  which  is  the  rate  calculated 
for  LG  in  the  instant  review. 

General  Comments 

Comment  1:  Research  and  Development 
(•■R&D") 

Hyundai  argues  that  the  Department 
overstated  R&D  expenses  by  allocating  a 
portion  of  the  R&D  expenses  associated 
with  non-memory  products  to  the  CV  of 
DRAMs.  According  to  Hyundai,  the 
antidumping  statute  precludes  the 
Department  fitjm  attributing  expenses 
relating  to  non-subject  merchandise 
(non-memory)  to  subject  merchandise 
(memory,  i.e.,  DRAMs).  In  addition, 
Hyundai  maintains  that  the  preliminary 
results  deviate  from  the  Department's 
long-standing  practice  of  calculating 
product-specific  R&D.  If  the  Department 
insists  upon  calculating  R&D  in  this 
manner,  Hyundai  argues  that  the 
Department  must  justify  its  departure 
from  prior  practice,  citing  Micron 
Technology.  Inc.  v.  U.S.,  893  F.Supp.  21 
(Crr  1995)  ("Micmn  Tech"). 

Moreover,  Hyimdai  disputes  various 
statements  made  by  the  Department's 
semiconductor  expert  with  respect  to 
cross-fertilization  issues  and  states  that 
the  record  does  not  support  the  • 
Department's  preliminary  results. 
Hyundai  claims  that  the  allocation 
methodology  adopted  by  the 
Department  in  the  preliminary  results  is 
mistakenly  based  on  an  assimiption  that 
R&D  expenditures  for  non-memory 


products  provide  equal  benefit  to 
memory  products.  If  any  cross- 
fertilization  of  R&D  between  memory 
and  non-memory  products  exists, 
Hyimdai  argues,  the  benefits  flow  from 
memory  to  non-memory  and  not  in  the 
other  direction.  Hyimdai  asserts  that  the 
Department's  methodology  has  the 
effect  of  increasing  its  DRAM  costs  as 
Hyundai  devotes  more  funds  to  non- 
memory  R&D.  Hyimdai  maintains  that 
cross-fertilization  of  memory  and  non- 
memory  R&D  is  extremely  unlikely, 
given  the  fundamental  differences  in 
product  design,  marketing,  and 
production  of  these  semiconductors. 

Hyundai  contends  further  that  its 
organizational  structure  and  accounting 
records  distinguish  between  R&D 
expenses  for  memory  and  non-memory 
products.  According  to  Hyundai,  its 
R&D  laboratories  responsible  for 
memory  and  non-memory  R&D  have 
separate  budgets,  personnel,  and 
locations.  Moreover,  respondent  asserts 
its  laboratories  conduct  no  joint  projects 
and  compete  for  funding. 

Hyundai  argues  further  that  the 
Department  included  production  costs 
related  to  the  manufacturing  of  non- 
subject  merchandise,  such  as 
application-specific  integrated  circuits 
and  other  non-memory  devices,  in  its 
allocation  of  semiconductor  R&D. 
According  to  Hyundai,  these  chips  are 
produced  for  specific  customers  in  the 
company's  "system  IC"  lab  and  are  then 
sold  to  the  same  specific  customers.  As 
such,  Hyundai  claims  that  these  are  not 
R&D  costs,  but  costs  related  to  the 
commercial  production  of  non-memory 
chips  for  sale  to  specific  customers.  It 
asserts  that  the  Department  must 
subtract  these  "verified  production 
costs"  fittm  the  total  semiconductor 
R&D  figure  used  in  the  R&D  allocation. 

LG  requests  that  the  Department 
revise  its  allocation  for  R&D  on  the  basis 
of  LG's  verified,  product-specific  R&D 
expenses  exclusive  of  non-DRAM  R&D. 
LG  argues  that  its  "product-specific" 
R&D  expenses  have  been  properly 
quantified  and  verified  by  the 
Department.  LG  maintains  that  it 
distinguishes  DRAM  R&D  expenses 
from  other  products  it  manufactures  by 
tracking  and  segregating  these  R&D 
expenses  into  DRAM  and  non-DRAM — 
categories.  Furthermore,  LG  states  that  it 
distinguishes  between  product- 
development  R&D  (which  includes  R&D 
related  to  technological  improvement  of 
the  functionality  of  the  product)  and 
product-line  R&D  (which  includes  R&D 
related  to  production-process 
impi-ovement).  LG  argues  that  the 
Department  has  not  produced  any 
evidence  supporting  cross-fertilization 
between  memory  and  non-memory  R&D 
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as  required  by  the  Court  in  Micron  Tech. 
LG  notes  that  this  methodology  raises 
the  R&D  expenses  for  DRAMs.  thereby 
overstating  LG's  DRAM  cost  of 
production  ("COP"). 

In  response  to  LG's  and  Hyundai's 
assertions,  the  petitioner  states  that  the 
Department  allocated  all  semiconductor 
R&D  properly  over  all  semiconductor 
production.  The  petitioner  argues  that 
there  is  already  sufficient  evidence  on 
the  record  to  support  the  Department's 
determination  that,  in  the 
semiconductor  industry,  R&D  relating  to 
any  aspect  of  semiconductor  production 
has  a  significant  effect  on  the 
production  and  sale  of  all 
semiconductor  products.  The  petitioner 
cites  the  three  prior  reviews  under  this 
order  and  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Static  Random  Access 
Memory  Semiconductors  From  the 
Republic  of  Korea,  63  FR  8945  (February 
23, 1993)  ["SRAMs  Final 
Determination"),  where  the  Department 
placed  evidence  in  the  record  that  cited 
examples  of  cross-fertilization  and 
included  statements  by  both  the 
Department's  and  respondent's 
semiconductor  experts. 

Further,  petitioner  disputes  Hyundai's 
contention  that  the  Department  should 
exclude  from  total  R&D  expense  that 
part  of  the  expense  that  the  respondent 
contends  represents  commercial 
production  of  non-subject  merchandise. 
According  to  the  petitioner,  the 
Department  rejected  this  same 
contention  in  the  SRAMs  Final 
Determination  by  noting  that  Hyundai 
had  categorized  these  costs  as  R&D 
expenses  in  its  audited  financial 
statements. 

DOC  Position.  We  disagree  with 
Hyundai  and  LG  and  have  allocated  all 
semiconductor  R&D  expenses  over  the 
total  semiconductor  cost  of  goods  sold. 
This  allocation  methodology  is  fully 
consistent  with  the  antidumping  statute 
and  the  R&D  calculations  we  have  used 
throughout  the  Korean  DRAM  and 
SRAM  proceedings. 

In  the  SRAMs  Final  Determination, 
vye  noted  that,  as  a  result  of  the  forward- 
looking  nature  of  R&D  activities,  we 
could  not  predict  every  instance  where 
SRAM  R&D  may  influence  logic 
products  or  where  logic  R&D  may 
influence  SRAM  products.  As  a  result, 
we  asked  Dr.  Murzy  Jhabvala.  a 
semiconductor  device  engineer  at  the 
National  Aeronautics  and  Space 
Administration  with  twenty-four  years 
of  experience,  to  state  his  views 
regarding  any  potential  overlap  or  cross- 
fertilization  of  R&D  efforts  in  the 
semiconductor  industry.  In  fact,  Dr. 
Jhabvala  had  identified  in  another 


semiconductor  proceeding  before  the 
Department  areas  where  R&D  from  one 
type  of  semiconductor  product 
influenced  another  semiconductor 
product.  We  have  placed  on  the  record 
of  this  review  these  statements  by  Dr. 
Jhabvala,  including  a  statement 
pertaining  to  DRAMs  dated  July  14, 
1995.  In  tiiis  memorandum,  entitled 
"Cross  Fertilization  of  Research  and 
Development  Efforts  in  the 
Semiconductor  Industry."  Dr.  Jhabvala , 
stated  that  "it  is  reasonable  and  realistic 
to  contend  that  R&D  from  one  area  (e.g., 
bipolar)  applies  and  benefits  R&D  efforts 
in  another  area  (e.g.,  MOS  memory).  In 
a  statement  prepared  for  the  SRAMs 
Final  Determination,  Dr.  Jhabvala  stated 
that: 

SRAMs  represent  along  with  DRAMs  the 
culmination  of  semiconductor  research  and 
development.  Both  families  of  devices  have 
benefitted  from  the  advances  in  photo 
lithographic  techniques  to  print  the  fine 
geomeU-ies  (the  state-of-the-art  steppers) 
required  for  the  high  density  of  transistors 
...  In  addition  to  achieve  higher  access 
speeds  bipolar  (ECL  or  TTL)  output 
amplifiers  are  incorporated  directly  on  chip 
with  the  CMOS  SRAM  memory  array,  a 
process  known  as  BiCMOS.  Further  efforts  to 
improve  sjjeed  have  resulted  in  the 
combination  of  the  bipolar  ECL  technology 
with  CMOS  technology  with  silicon  on 
insulator  (SOI)  technology. 

Clearly,  three  distinct  areas  of 
semiconductor  technology  are  converging  to 
benefit  the  SRAM  device  performance.  There 
are  other  instances  where  previous 
technology  and  the  efforts  expended  to 
develop  that  technology  occurs  in  the  SRAM 
technology.  Some  examples  of  these  are  the 
use  of  thin  film  transistors  (TFTs)  in  SRAMs, 
advanced  metal  interconnect  systems, 
anisotropic  etching  and  filling  techniques  for 
trenching  and  planarization  (CMP)  and 
implant  technology  for  retrograde  wells. 

See  September  8, 1997,  Memorandum 
from  Murzy  Jhabvala  to  U.S.  Department 
of  Commerce/Office  of  Antidumping 
Compliance,  Attn:  Tom  Futtner, 
regarding  "Cross  Fertilization  of 
Research  and  Development  of 
Semiconductor  Memory  Devices 
("September  1997  Jhabvala  Memo"),  on 
file  in  the  CRU. 

In  accordance  with  the  holding  in  the 
Micron  Tech  case,  the  Department 
requested  thatlDr.  Jhabvala  participate 
in  the  verification  of  Samsung's  R&D 
expenses  in  the  SRAMs  case.  After 
interviewing  several  of  Samsung's  R&D 
engineers.  Dr.  Jhabvala  concluded  that 
"the  most  accurate  and  most  consistent 
method  to  reflect  the  appropriate  R&D 
expense  for  any  semiconductor  device  is 
to  obtain  a  ratio  by  dividing  all 
semiconductor  R&D  by  the  cost  to 
fabricate  all  semiconductors  sold  in  a 
given  period."  See  Public  Version  of 
December  19, 1997,  Memorandum  from 


Murzy  Jhabvala  to  the  File,  regarding 
"Examination  of  Research  and 
Development  Expenses  and  Samsung 
Electronic  Corporation  (SEC),"  on  file  in 
the  CRU. 

In  the  SRAMs  Final  Determination. 
we  disagreed  with  Hyundai's  contention 
that  we  must  follow  Hyundai's  normal 
accounting  records  which  categorize 
R&D  expenses  by  project  and  product. 
We  disagree  with  similar  contentions 
from  LG  and  Hyundai  in  this  review.  As 
we  have  said  in  the  past,  we  are  not 
bound  by  the  way  a  company 
categorizes  its  costs,  R&D  projects,  or 
laboratory  facilities.  Moreover,  the  mere 
fact  that  R&D  projects  for  memory  and 
non-memory  products  may  be  run  in 
different  laboratories,  that  process  and 
product  research  for  memory  and  non- 
memory  products  may  be  distinguished, 
and  that  each  of  the  respondents  may 
account  for  these  R&D  projects 
separately  their  respective  books  and 
records,  does  not  address  the  core  issue 
of  cross-fertilization  in  semiconductor 
R&D.  The  existence  of  cross-fertilization 
in  semiconductor  R&D  is  the  central 
theme  of  Eh-.  Jhabvala 's  many  statements 
to  the  Department.  Dr.  Jhabvala  offers 
various  examples  in  those  statements  to 
illustrate  that,  regardless  of  the 
accounting  or  laboratory  arrangements, 
the  research  results  or  developments  in 
the  processes  and  technologies  used  in 
the  production  and  development  of  one 
semiconductor  family  can  be  (and  are) 
used  in  the  production  and 
development  of  other  semiconductor 
families.  IDr.  Jhabvala  goes  so  far  as  to 
say  that  it  would  be  "unrealistic  to. 
expect  researchers  to  work  in  complete 
technical  isolation  constantly 
reinventing  technology  that  might 
already  exist."  See  "September  1997 
Jhabvala  Memo".  Given  this  fact,  we  do 
not  believe  that  the  reported  expenses 
for  DRAM  R&D  projects  reasonably 
reflect  the  appropriate  cost  of  producing 
the  subject  merchandise.  As  a  result,  we 
have  continued  to  allocate  all 
semiconductor  R&D  expenses  over  the 
total  semiconductor  cost  of  goods  sold, 
a  methodology  which  does  not  overstate 
costs,  but  which  we  believe  more 
reasonably  and  accurately  identifies  the 
R&D  expenses  attributable  to  subject 
merchandise. 

This  is  not  a  change  in  the 
Department's  approach  to  this  issue.  It 
is  the  Department's  long-standing 
practice  where  costs  benefit  more  than 
one  product  to  allocate  those  costs  to  all 
the  products  which  they  benefit.  See, 
e.g.,  SRAMs  Final  Determination.  We 
believe  that  this  methodology-  results  in 
the  calculation  of  product-specific  costs 
and  that  it  is  consistent  with  section 
773(f)(1)(A)  of  the  Act  because  we  have 
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determined  that  DRAM-specific  R&D 
account  entries  do  not  by  themselves 
completely  and  reasonably  reflect  the 
costs  associated  with  the  production 
and  sale  of  subject  merchandise. 

Finally,  we  disagree  with  Hyundai 
that  we  included  production  costs 
related  to  the  manufacturing  of  non- 
subject  merchandise  in  our  allocation  of 
semiconductor  R&D.  The  Department 
used  Hyimdai's  verified  R&D  expenses, 
which  Hyimdai  itself  provided  to  the 
Department.  In  addition,  while  Hyimdai 
argues  that  these  expenses  are 
production  costs,  it  has  not  provided 
any  docimientation  or  evidence  to 
suppori  this  claim.  We  note  that 
Hyundai  has  categorized  these  "costs" 
as  R&D  expenses  in  its  audited  financial 
statements.  Furthermore,  we  note  that 
the  "costs"  to  which  Hyimdai  refers  are 
not  categorized  in  a  manner  which 
would  enable  us  to  separate  them  from 
total  project  expenses.  For  these  reasons 
and  consistent  with  the  position  taken 
in  the  SRAMs  Final  Determination,  we 
have  made  no  adjustment  for  this  claim 
in  establishing  Hyundai's  R&D 
expenses. 

Comment  2:  Depreciation 

Petitioner  maintains  that  the 
Department  adjusted  Hyimdai's  and 
LG's  depreciation  expense  correctly  to 
account  for  special  depreciation  despite 
the  fact  that  these  com{>anies  no  longer 
adjust  for  special  depreciation  in  their 
internal  accounting  systems.  However, 
petitioner  claims  that  the  Department 
incorrectly  failed  to  adjust  Hyimdai's 
and  LG's  depreciation  by  not  taking  into 
account  the  changes  respondents  made 
to  the  average  useful  lives  {"AULs")  of 
their  assets.  Petitioner  argues  that 
neither  of  these  two  changes  in 
respondents'  accounting  practices  are 
systematic,  rational,  or  justified  since 
nothing  changed  with  respect  to  the 
equipment  itself  or  its  usage  and  that  LG 
and  Hjrimdai  were  motivated  by  the 
need  to  show  net  profits  instead  of 
losses.  Petitioner  contends  that  the 
Department  did  not  explain  why  it  only 
adjusted  for  special  depreciation  and 
not  for  the  change  in  AULs.  According 
to  petitioner,  there  is  no  methodological 
or  factual  justification  for  treating  the 
two  changes  differently.  In  conclusion, 
petitioner  requests  that  the  Department 
adjust  the  reported  depreciation 
amounts  fully  by  denying  both  types  of 
reporting  changes  made  by  respondents. 

lG  states  that  the  Department  should 
not  make  any  adjustments  to  its 
reported  depreciation  expense  since  the 
statute  mandates  the  use  of  verified 
records  if  such  records  are  kept  in 
accordance  with  the  generally  accepted 
accounting  principles  ("GAAP")  of  the 


exporting  country  and  if  such  expenses 
reasonably  reflect  the  costs  associated 
with  the  production  and  sale  of  subject 
merchandise.  LG  argues  that  an 
adjustment  is  not  warranted  in  this  case 
since  the  reported  expenses  reasonably 
reflect  DRAM  costs  and  were 
appropriately  recorded  in  accordance 
with  Korean  GAAP  in  its  audited 
financial  statement.  LG  claims  that  it 
made  a  business  decision  not  to  take  all 
available  depreciation  charges  allowed 
by  Korean  law.  Further,  LG  argues  that 
its  change  in  AUL  and  the  decision  not 
to  take  special  depreciation  constitute 
changes  in  accounting  estimates  only, 
not  accounting  principles. 

Hyundai  argues  that  the  Department 
should  not  have  adjusted  the  company's 
depreciation  expense  and  methodology. 
According  to  Hyundai,  the  reported 
depreciation  expense  and  methodology 
are  fully  consistent  with  Korean  GAAP. 
Specifically,  Hyundai  maintains  that  the 
auditor's  opinion  attached  to  its 
financial  statement  demonstrates  that  all 
elements  of  the  financial  statement, 
including  depreciation,  were  prepared 
in  accordance  with  Korean  GAAP. 
According  to  Hyundai,  the  reported 
depreciation  expense  reasonably  reflects 
the  cost  of  producing  DRAMs. 

Hyundai  claims  that,  even  though  it 
took  special  depreciation  during 
previous  segments  of  this  antidumping 
proceeding,  neither  the  Department  nor 
petitioner  objected  when  Hyundai 
started  to  claim  this  depreciation 
expense  during  those  periods. 
Moreover,  Hyundai  asserts,  the 
Department  verified  and  accepted  those 
costs  fully.  Hyundai  also  claims  that 
there  is  no  requirement  in  U.S. 
antidumping  law  that  companies  take 
additional  costs  nor  is  there  any 
requirement  under  Korean  GAAP  that  a 
company  continue  to  take  a  tax  benefit 
that  it  claimed  in  a  previous  year. 
Hyundai  argues  that  the  depreciation 
expense  as  recorded  in  its  books  and 
records  is  fully  consistent  with  the 
company's  historical  accounting 
methodology.  Therefore,  respondent 
states,  the  Department  should  use 
Hyundai's  reported  expenses  for 
purposes  of  this  antidumping  review. 

DOC  Position.  Section  773(f)(1)(A)  of 
the  Act  states  that  costs  "shall  normally 
be  calculated  based  on  the  records  of  the 
exporter  or  producer  of  the 
merchandise,  if  such  records  are  kept  in 
accordance  with  the  GAAP  of  the 
exporting  country  (or  the  producing 
country  where  appropriate)  and 
reasonably  reflect  the  costs  associated 
with  production  and  sale  of  the 
merchandise."  Further,  as  explained  in 
the  SAA,  "[t]he  exporter  or  producer 
will  be  expected  to  demonstrate  that  it 


has  historically  utilized  such 
allocations,  particularly  with  regard  to 
the  establislunent  of  appropriate 
amortization  and  depreciation  periods 
and  allowances  for  capital  expenditures 
and  other  development  costs"  (SAA  at 
834).  The  issue  in  this  review  is  whether 
respondents  have  demonstrated  that 
their  changes  in  depreciation 
accounting  are  reasonable  and 
consistent  with  the  depreciation 
methodologies  that  these  companies 
have  employed  in  the  past. 

With  respect  to  special  depreciation, 
both  respondents  elected  to  claim  this 
expense  during  the  previous  three 
review  periods  in  this  proceeding. 
Respondents'  decision  not  to  claim 
special  depreciation  represents  a  change 
in  accounting  method.  In  effect,  by 
claiming  special  depreciation  over  the 
last  three  years,  respondents  have  been 
depreciating  their  assets  on  an 
accelerated  basis.  The  decision  to  stop 
claiming  the  additional  depreciation 
constitutes  a  decision  to  depreciate 
assets  on  a  non-accelerated  basis.  While 
respondents  may  have  a  right  under 
Korean  law  to  forego  this  claim,  they 
must  explain,  consistent  with  the  SAA, 
how  these  changes  are  consistent  with 
the  cost  methodologies  and  allocations 
the  companies  have  utilized  in  the  past. 
Furthermore,  to  justify  this  change  and 
ensure  that  the  Department  receives 
systematic  and  rational  product  costing 
throughout  an  antidumping  proceeding, 
the  respondent  must  explain  the 
underlying  reasons  for  the  change  and 
provide  information  as  to  why  this 
change  in  method  better  reflects  the 
actual  costs  incurred  in  producing  the 
merchandise  under  investigation  or 
review.  In  this  case,  there  is  no 
information  on  the  record  to  justify  this 
change. 

In  contrast,  the  AUL  assumption  both 
respondents  used  reflects  their 
historical  experience  in  establishing  the 
appropriate  depreciation  periods.  It  is 
common  practice  within  the 
semiconductor  industry  to  depreciate 
machinery  and  equipment  using  a  three- 
to  five-year  useful-life  assumption. 
Respondents'  change  in  the  AUL  does 
not  deviate  from  this  three  to  five  year 
band.  In  fact,  for  one  respondent,  we 
noted  that  certain  machinery  and 
equipment  tested  at  verification  were 
still  in  operation  after  five  years. 
Furthermore,  unlike  respondents' 
decision  not  to  claim  special 
depreciation,  the  change  in  the  AUL 
represents  only  a  change  in  an 
accounting  estimate.  It  does  not 
constitute  a  change  in  depreciation 
methodology. 

Therefore,  we  have  accepted  the  AUL 
adjustment  claimed  by  respondents,  but 
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we  have  added  special  depreciation  to 
respondents'  reported  COP. 

Comment  3:  Foreign-Exchange  Loss 

Petitioner  argues  that  the  Department 
properly  included  an  amortized  portion 
of  foreign-exchange  translation  losses 
related  to  long-term  debt  as  a 
component  of  financing  costs  in 
respondents'  COP.  Petitioner  also 
contends  that  the  newly  adopted  Korean 
GAAP  for  deferring  foreign-exchange 
losses  has  not  been  applied  on  a 
consistent  and  historical  basis  and  the 
Department's  past  practice  has  been  to 
disregard  Korea's  local  accounting 
standard  that  called  for  deferring 
current-period  foreign-exchange  losses 
on  long-term  debt.  Further,  petitioner 
maintains  that  foreign-exchange  losses 
are  closely  tied  to  a  company's 
operations  and  to  the  higher  cost  of 
financing,  including  the  retirement  of 
foreign-currency-denominated  debt. 
According  to  petitioner,  this  is  no  more 
hypothetical  than  is  depreciation  of  a 
capital  asset  or  other  costs  for  which  the 
cash  outlay  may  be  made  during  a 
different  accounting  period. 

LG  contends  that  its  reported 
financial  expenses  are  consistent  with 
Korean  GAAP.  LG  argues  that  the 
Department's  statutory  mandate  is  to 
calculate  a  respondent's  actual  costs  for 
subject  merchandise  based  on  the  books 
and  records  of  the  company.  LG 
maintains  that  the  application  of  U.S. 
GAAP  in  LG's  circumstances  would  be 
distortive  because  the  company  borrows 
mainly  in  foreign  currencies,  the  loans 
are  mostly  long  term,  and  Korean 
exchange  rates  fluctuate  significantly. 

Hyundai  maintains  similarly  that  its 
treatment  of  unrealized  foreign- 
exchange  translation  losses  is  in 
accordance  with  Korean  GAAP  and 
reasonably  reflects  its  COP.  Hyundai 
argues  that  Korean  GAAP  provides  for 
the  recognition  of  such  gains  or  losses 
when  they  are  actually  incurred. 
Hyundai  also  asserts  that  unrealized 
long-term  foreign-currency  translation 
losses  do  not  represent  an  actual  cost. 
Hyundai  maintains  further  that  the 
Department  was  incorrect  to  include  the 
cost  of  unrealized  foreign-exchange 
gains  and  losses  in  COP.  If  such 
unrealized  gains  and  losses  continue  to 
be  included  in  COP.  Hyvmdai  contends 
that  the  Department  must  apply  the 
methodology  it  used  in  the  preliminary 
results  of  amortizing  the  unrealized 
gains  and  losses  over  the  average 
outstanding  loan  balances. 

DOC  Position.  In  this  case,  we  have 
verified  unrealized  foreign-exchange 
translation  gains  and  losses  for  both 
respondents.  The  translation  gains  and 
losses  at  issue  are  related  to  the  cost  of 


acquiring  debt.  As  the  record  indicates, 
these  loans  represent  the  financing  of 
new  buildings  and  machinery. 
Consequently  we  consider  these  costs 
related  to  production.  Including  these 
gains  and  losses  in  the  calculation  of 
COP  is,  therefore,  proper  and  consistent 
with  our  position  in  previous  cases 
where  we  have  found  that  translation 
losses  represent  an  increase  in  the 
actual  amount  of  cash  needed  by 
respondents  to  retire  their  foreign- 
currency-denominated  loan  balances. 
See  Fresh  Cut  Roses  from  Ecuador: 
Final  Determination  of  Sales  at  Less 
than  Fair  Value.  24  FR  7019,  7039  (Feb. 
6, 1995).  For  these  final  results, 
therefore,  and  consistent  with  our 
practice  in  other  cases,  we  amortized 
deferred  foreign-exchange  translation 
gains  and  losses  over  the  average 
remaining  life  of  the  loans  on  a  straight- 
line  basis  and  included  the  amortized 
portion  in  the  net  interest  expense 
portion  of  COP.  See  Certain  Steel 
Concrete  Reinforcing  Bars  From  Turkey; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  62  FR  9737,  9743 
(March  4, 1997). 

Comment  4:  Level  of  Trade  ("LOT")/ 
CEP  Offset 

Petitioner  disagrees  with  the 
Department's  determination  of  LOT  by 
comparing  an  unadjusted  NV  to  an 
adjusted  CEP.  Petitioner  maintains  that, 
due  to  this  improper  comparison,  the 
Department  concluded  erroneously  in 
its  preliminary  analysis  that  different 
LOTs  existed  in  both  markets,  resulting 
in  a  CEP-offset  adjustment  to  NV  for 
both  respondents.' According  to 
petitioner,  a  recent  ruling  by  the  Court 
of  International  Trade  ("CIT") 
determined  that  the  Department's  CEP- 
offset  methodology  is  not  in  accordance 
with  the  antidumping  statute.  In  this 
ruling,  petitioner  asserts,  the  court 
stated  that  "Commerce's  limited 
adjustment  to  price  before  LOT  analysis 
contravenes  the  purpose  of  the  statute," 
citing  Borden,  Inc.  v.  United  States,  Slip 
Op.  98-36  (March  26, 1998)  ["Borden"). 
Petitioner  argues  that,  if  the  Department 
conducted  the  LOT  analysis  in 
accordance  with  Borden,  it  would  not 
have  made  the  adjustment  to  NV. 

Hyundai  contends  that  the 
Department  should  continue  to 
determine  LOT  by  comparing  NV  to  an 
adjusted  CEP  and,  thus,  continue  to 
make  a  CEP  offset.  Hyundai  argues  that 
the  Department  has  rejected  petitioner's 
argument  in  the  second  (94/95)  and 
third  (95/96)  reviews  of  the  order  on 
Korean  DRAMs  and.  most  recently,  in 
the  SRAMs  Final  Determination. 
Additionally,  Hyundai  requests  that  the 
Department  not  apply  the  Borden  case 


in  this  review  since  the  decision  was 
based  on  an  incorrect  interpretation  of 
the  law.  According  to  Hyundai,  the 
court  in  the  Borden  case  misinterpreted 
the  statute  by  ruling  erroneously  that 
adjustments  must  be  disregarded  when 
defining  the  LOT  of  the  CEP  sale  for  the 
purposes  of  the  offset.  Moreover, 
Hyimdai  also  argues  that  the  record 
clearly  supports  Hyimdai's  request  for  a 
CEP  offset  since  its  home  market 
("HM")  sales  are  made  at  a  more 
advanced  LOT  and  are  not  comparable 
to  its  U.S.  sales.  In  fact,  according  to 
Hyimdai,  there  is  no  LOT  in  the  HM 
equal  to  the  CEP  level. 

LG  asserts  that  the  Department  made 
a  CEP  offset  correctly.  LG  also  maintains 
that  the  Department  should  not  apply 
the  Borden  case  to  the  instant  review. 
According  to  LG,  the  court  held 
mistakenly  that  the  Department's 
adjustments  to  CEP  starting  prices  (by 
removing  certain  expenses)  are 
inconsistent  with  section  773(a)(7)  of 
the  Act.  LG  claims  that  the  court 
believed  that  such  adjustments  distort 
the  LOT  analysis  and  that  this  "pre- 
adjustment"  creates  an  automatic  CEP 
offset  in  addition  to  any  CEP-offset  or 
LOT  adjustment  made  after  a 
comparison  of  adjusted  CEP  to  HM 
price.  LG  contends  that  the 
Department's  methodology  does  not 
create  a  "pre-adjustment"  and  removes 
correctly  from  the  starting  U.S.  price 
only  those  expenses  related  to  the  resale 
transaction-between  the  U.S.  affiliate 
and  the  unaffiliated  U.S.  customer. 

DOC  Position.  We  disagree  with 
petitioner.  We  note  that  tbe  holding  in 
the  Borden  case  is  not  final  and 
conclusive.  Moreover,  both  the  statute 
and  the  SAA  clearly  support  analyzing 
the  LOT  of  CEP  sales  at  the  CEP  level- 
that  is,  after  expenses  associated  with 
economic  activities  in  the  United  States 
have  been  deducted  pursuant  to  section 
772(d)  of  the  Act.  The  Department  has 
clearly  stated  this  in  previous  cases. 
See,  e.g.,  SRAMs  Final  Determination. 
As  set  forth  in  section  773(a)(l)(B)(i)  of 
the  Act  and  the  SAA,  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
LOT  as  the  U.S.  sale.  See  SAA  at  829. 
The  SAA  makes  clear  that  there  cannot 
be  two  different  LOTs  where  the  selling 
functions  are  the  same.  When  the 
Department  is  unable  to  find  sales  in  the 
comparison  market  at  the  same  LOT  as 
the  U.S.  sales,  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
markets  at  different  LOTs. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act.  if  we  compare  a 
U.S.  sale  at  one  LOT  to  NV  sales  at  a 
different  LOT,  we  will  adjust  the  NV  to 
account  for  the  difference  in  LOT  if  the 
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differences  affect  price  comparability  as 
evidenced  by  a  pattern  of  consistent 
price  differences  between  sales  at  the 
difiiarent  LOTs  in  the  market  in  which 
NV  is  determined.  If,  for  CEP  sales,  the 
NV  level  is  more  remote  from  the 
factory  than  the  CEP  level  and  there  is 
no  basis  for  determining  whether  the 
difference  in  levels  between  NV  and 
CEP  affects  price  comparability,  we 
adjust  NV  imder  the  CEP-offset 
provision  of  the  statute.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731  (November  19, 1997). 

In  order  to  determine  whether  a  LOT 
adjustment  or  CEP  offset  was  warranted 
for  LG  or  Hjnmdai  in  this  review,  we 
compared  their  CEP  sales  to  their  HM 
sales  in  accordance  with  the  principles 
discussed  above.  For  purposes  of  our 
analyses,  we  examined  information 
regarding  the  distribution  systems  in 
both  the  U.S.  and  Korean  markets, 
including  the  selling  functions,  classes 
of  customer,  and  selling  expenses  for 
each  company.  We  found  that 
respondents  performed  substantial 
selling  functions  in  their  HM 
transactions,  ranging  bom  inventory 
maintenance  and  warranty  services  to 
advertising  and  technical  services.  In 
contrast,  the  services  offered  to  the  U.S. 
importer  tended  to  relate  solely  to  the 
transfer  of  the  merchandise  irom  Korea 
to  the  U.S.  subsidiary.  See  September  8, 
1998,  Memorandum  from  John  Conniff 
to  Tom  Futtner,  regarding  "Dynamic 
Random  Access  Memory 
Semiconductors  (DRAMs)  from  the 
RepubUc  of  Korea  (A-580-812)— Final 
Results  of  Review  Level  of  Trade 
Analysis  Memorandum — ^Hyimdai 
Electronics,  Co.,  Ltd"  and  September  8, 
1998,  Memorandum  bom  John  Conniff 
to  Tom  Futtner,  regarding  "Dynamic 
Random  Access  Memory 
Semiconductors  (DRAMs)  from  the 
Republic  of  Korea  (A-580-812)— Final 
Results  of  Review  Level  of  Trade 
Analysis  Memorandum — LG  Semicon, 
Co.,  Ltd.".  Based  on  this  analysis,  we 
determined  that  both  respondents  sold 
the  comparison  merchandise  during  the 
period  at  a  LOT  in  the  HM  which  was 
diSerent,  and  more  advanced,  than  the 
LOT  of  the  CEP  sales  of  subject 
merchandise  in  the  United  States.  As 
there  is  no  HM  LOT  comparable  to  that 
of  respondents'  sales  to  the  United 
States,  we  do  not  have  the  data 
necessary  to  make  a  LOT  adjustment  for 
either  LG  or  Hyundai.  Therefore,  we 
have  made  a  C£P-offset  adjustment  to 
NV  in  our  calciilations  for  each  of  these 
companies  piu'suant  to  section 
773(a)(7)(B)  of  the  Act. 


Company-Specific  Issues 

A.  Hyundai 

Comment  1:  Synchronous  DRAMs 
("SDRAMs") 

Petitioner  alleges  that  Hyundai 
understated  the  cost  of  producing 
memory  modules.  According  to 
petitioner,  these  module  costs  include 
placing  the  SDRAMs  on  the  module  and 
the  cost  of  materials  added  to  the 
module.  In  support  of  its  allegation, 
petitioner  claims  that  Hyundai  is  selling 
SDRAM  modules  at  the  same  price  as 
the  price  which  it  charges  for  the 
aggregate  niunber  of  individual 
SDRAMs  on  the  module. 

Hyundai  states  that  the  Department 
verified  module-building  costs  and 
found  all  costs  were  reported  for  this 
review  period.  Moreover,  Hyundai 
claims  that  petitioner's  allegations 
concerning  SDRAMs  are  untimely  and 
irrelevant.  Hyimdai  argues  that 
petitioner  submitted  two  invoices  as 
source  docimientation  for  its  allegation 
after  the  deadline  for  the  submission  of 
factual  information.  Furthermore,  these 
allegations,  Hyundai  asserts,  are 
irrelevant  since  they  are  related  to 
transactions  which  occurred  after  the 
POR. 

DOC  Position.  We  agree  with 
Hyimdai.  Since  the  information  on 
SDRAMs  was  first  submitted  in 
petitioner's  case  brief,  we  have  treated 
the  allegation  as  untimely  within  the 
meaning  of  19  CFR  353.31(a)(2). 
Assuming,  arguendo,  that  the  tdlegation 
was  timely,  we  also  consider  the  claim 
irrelevant  to  this  review  since  the  two 
invoices  that  petitioner  submitted  in  its 
brief  covered  transactions  which  took 
place  outside  the  POR. 

Comment  2:  CV  Profit  on  a  Quarterly 
Basis 

Hyimdai  notes  that,  for  the  pmposes 
of  the  preliminary  results,  the 
Deparbnent  recognized  that  prices 
during  the  POR  declined  significantly 
and  used  quarterly  data  in  its  sales- 
below-cost  test.  However,  H)rundai 
asserts,  the  Department  did  not 
calculate  profit  for  its  CV  calculations 
on  a  quarterly  basis.  Hyundai  argues 
further  that  declining  prices,  in  turn, 
affect  the  profit  rates  it  earned  on  sales 
during  the  POR.  Since  antidumping 
comparisons  are  based  on  matching 
comparable  products  during  a 
comparable  period,  Hyundai  contends 
that  the  Department  should  also  apply 
the  appropriate  quarterly  profit  rates  in 
the  calculation  of  CV. 

Petitioner  states  that  the  Department 
calculated  an  annual  average  rate  of 
profit  properly  based  on  Hyimdai's  full- 


year  HM  sales  made  in  the  ordinary 
course  of  trade.  According  to  petitioner, 
the  annual  profit  rate  is  appropriate 
since  it  reflects  not  only  quarterly  costs 
of  manufacture  (as  reflected  in  the 
quarterly  CV  calculation),  but  also 
annual  costs,  such  as  General  and 
administrative  ("G&A")  expenses. 
Petitioner  contends  that  these  expenses 
are  often  non-recurring  and  must  be 
calculated  on  an  annual  basis  to  ensiu« 
thai  all  such  costs  are  captured  in 
calculating  CC^.  Moreover,  petitioner 
claims  that  Hyimdai's  arguments  are 
inconsistent  since  they  bil  to  address 
the  Department's  use  of  annual  amounts 
for  selung  expenses  as  well  as  for  G&A 
expenses. 

iXX  Position.  We  agree  with  the 
petitioner.  The  Department  applies  the 
average  profit  rate  for  the  POR  even 
when  the  cost  calculation  period  is  less 
than  a  year.  See,  e.g.,  SRAMs  Final 
Determination  and  Certain  Fresh  Cut 
Flowers  From  Colombia;  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  62  FR 
53287,  53295  (Oct.  14, 1997).  We 
disagree  with  Hyundai  that  the  use  of 
annual  profit  distorts  the  analysis.  First, 
a  difference  between  the  quarterly 
profits  and  the  annual  average  profit 
does  not  automatically  mean  that  a 
distortion  exists.  In  fact,  there  is  no 
evidence  on  the  record  that  indicates 
such  a  distortion.  Second,  profit  is  not 
solely  based  on  prices,  but  is  a  function 
of  the  relationship  between  price  and 
cost  Third,  the  use  of  annual  profit 
mitigates  fluctuations  in  profits  and, 
thmefbre,  represents  a  truer  picture  of 
profit  As  petitioner  states,  the  annual 
profit  rate  is  appropriate  since  it  reflects 
not  only  quarterly  costs  of  manufacture, 
but  also  annual  costs,  such  as  G&A 
expenses,  which  are  often  non-recurring 
and  must  be  calculated  on  an  annual 
basis.  Therefore,  for  the  purposes  of 
these  final  review  results,  we  have 
continued  to  calculate  the  average  profit 
rate  on  an  annual  basis. 

Comment  3:  Whether  the  NV  of  Further- 
Manufactured  Models  Should  be  Based 
onCV 

Hyimdai  argues  that  the  Department 
erred  in  comparing  the  prices  of  further- 
manufactured  mixed  modules  to  CV. 
For  these  mixed  modules,  Hyundai 
asserts  that  the  Department  must  instead 
cranpare  the  U.S.  price  of  the  two 
DRAMs  which  were  imported  into  the 
United  States  and  then  incorporated 
into  the  module  to  the  HM  price  of  the 
comparable  DRAMs.  As  maintained  by 
Hyundai,  this  preference  for  a  price-to- 
price  comparison  has  been  most 
recently  affirmed  by  the  Court  of 
Appeals  for  the  Federal  Circuit  in 
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Cemex  S.A.  v.  United  States.  133  F.3d 
897  (Fed.Cir.1998)  ("Cemex"),  which 
noted  that,  when  HM  sales  of  identical 
merchandise  are  unavailable,  the  statute 
requires  that  NV  be  based  on  non- 
identical,  but  similar  merchandise, 
rather  than  CV. 

DOC  Position.  We  agree  with 
Hyundai.  The  Act  and  the  Departmrait's 
regulations  set  forth  a  preference  for 
basing  NV  on  the  price  of  the  foreign, 
like  product  and  for  making  price-to- 
price  comparisons,  whenever  possible. 
See  section  773(a)(1)(A)  of  the  Act  and 
19  CFR  353.46(a).  Therefore,  for  further- 
manufactured  mixed-memory  modules, 
because  there  were  HM  sales  of 
merchandise  comparable  to  the 
merchandise  imported  into  the  United 
States,  we  agree  with  Hyundai  in  this 
review  that,  rather  than  resorting  to  CV, 
we  should  have  compared  the  U.S.  price 
of  the  imported  product  [i.e.,  DRAMs)  to 
the  weighted-average  price  of  the 
comparison  product  sold  in  the  HM.  We 
have  made  this  correction  in  the  final 
results.  See  September  8, 1998, 
Memorandum  from  John  Conniff  to 
Thomas  F.  Futtner  regarding  "Dynamic 
Random  Access  Memory 
Semiconductors  (DRAMS)  from  the 
Republic  of  Korea  (A-580-812)— Final 
Results  of  Review  Analysis 
Memorandum-Hyimdai  Electronics, 
Inc."  ("Hyundai  Analysis  Memo"). 

Comment  4:  Incorrect  Coding 

Hyundai  argues  that  the  Department 
used  incorrect  coding  in  its  computer 
program  when  segregating  the  HM  sales 
data  into  quarterly  data. 

DOC  position.  We  agree  with 
Hyundai.  We  corrected  the  coding  in  the 
programming  language  that  identifies 
the  quarter  for  HM  sales  for  these  final 
review  results  to  ensure  that  our 
calculations  reflect  Hyundai's 
information  correctly. 

Comment  5:  Identifying  All  Comparable 
HM  Sales  Before  Using  CV 

Hyundai  argues  that  its  concordance 
database  does  not  implement  the  Cemex 
decision  since  it  was  submitted  prior  to 
the  issuance  of  this  decision.  Hjrundai 
submitted  new  concordance 
programming  which,  it  argues, 
implements  the^Cemex  decision.  If  the 
Department  uses  this  database,  Hyundai 
explains  that  the  program  will  allow  the 
Department  to  identify  the  appropriate 
product  comparisons  if  the  first-choice 
comparison  fails  the  cost  test. 

Petitioner  states  that  the  Department 
implemented  the  Cemex  case  in  the 
preliminary  review  results.  If,  however, 
the  Department  accepts  Hyimdai's 
changes,  petitioner  asserts  that  the 
Department  should  incorporate  a 


difference-in-merchandise  ("DIFMER") 
adjustment  in  the  foreign  unit  price 
("FUPDOL")  statement  for  the 
comparisons  of  similar  merchandise, 
since,  according  to  petitioner,  Hyundai 
did  not  include  this  adjustment  in  the 
program  it  used  for  the  concordance 
database. 

DOC  position.  We  agree  with 
Hyundai.  As  a  result,  we  have 
incorporated  Hyundai's  concordance 
language  in  our  calculations  these  final 
review  results.  We  also  adopted 
petitioner's  corrections  regeurding  the 
DIFMER  adjustment  in  the  foreign  unit 
price  statement  for  comparisons  of 
similar  merchandise. 

Comment  6:  Net  Price  Used  in  the  Sales- 
Below-Cost  Test 

Hyundai  claims  the  Department 
computed  the  net  price  that  was  used  in 
the  sales-below-cost  test  incorrectly.  As 
an  example,  Hyundai  asserts  that  the 
Department  compared  a  price  net  of 
selling  expenses  and  padcing  to  a  cost 
that  included  these  expenses. 

Petitioner  agrees  vfith  Hyimdai  that 
prices  net  of  selling  expenses  and 
packing  were  compared  to  costs  that 
included  these  expenses. 

DOC  Position.  We  agree  with  Hyimdai 
and  petitioner.  We  have  made  the 
appropriate  changes  to  our  calculations 
for  these  final  review  results  to  ensure 
an  apples-to-apples  comparison  of 
prices  and  costs. 

Comment  7:  Understated  CEP  Offset 

Hyundai  states  that  the  Department 
made  several  errors  in  its  calculations 
regarding  the  CEP  offset  for  sales  it 
compared  to  CV.  According  to  Hyimdai, 
the  Department  understated  HM 
indirect  selling  expenses  because  (1) 
inventory  carrying  costs  were  not 
included  in  the  pool  of  indirect 
expenses,  and  (2)  the  U.S.  side  of  the 
offset  was  based  on  module  expenses 
but  HM  indirect  expenses  were  based  on 
a  single  chip. 

DOC  Position.  We  agree  with 
Hyundai.  We  have  made  the  appropriate 
changes  to  our  calculations  to  include 
inventory  carrying  costs  in  HM  indirect 
selling  expenses  and  to  ensure  that  U.S. 
ofiset  expenses  are  consistent  with  the 
HM  indirect  selling  expenses  that  we 
used  in  our  comparisons  [i.e.,  module- 
to-module,  chip-to-chip). 

Comment  8:  Programming  Code 

Hyundai  alleges  that  the  Department's 
computer  program  included  code  fiom 
the  previous  review  period  that  is  not 
relevant  to  the  current  POR  and  requests 
that  the  Department  delete  the 
inappropriate  language. 


DOC  Position.  We  agree  with  Hyundai 
and  have  deleted  the  inappropriate 

language. 

Comment  9:  CV  Included  Imputed 
Credit  and  Inventory  Credit  Carrying 
Costs  for  CEP  and  Fuither-Manu&ctuied 
Sales 

Hyundai  argues  that  the  Department 
included  imputed  credit  ("CREDITCV") 
and  inventory  carrying  expenses 
("INVCARCH")  incorrectly  in  the 
calculation  of  CV. These  expenses 
should  be  replaced  with  the  non- 
imputed  selling  expenses,  DSELCV  and 
ISELCV. 

Petitioner  agrees  that  DSELCV  and 
ISELCV  should  be  included  in  the  CV 
calculation. 

DOC  position.  We  agree  with  both 
Hyundai  and  the  petitioner.  We  have 
corrected  our  calculations  by  removing 
the  imputed  expenses,  CREDITCV  and 
INVCARCH,  and  adding  the  actual 
expenses,  DSELCV  and  ISELCV. 

Comment  10:  CEP-Profit  Calculation 

Hyiuidai  asserts  that  the  Department 
made  two  mistakes  in  its  calculation  of 
CEP  profit.  First,  it  contends  that  the 
Department  excluded  below-cost  sales 
in  the  HM  in  its  calculation  of  HM 
profit.  Second,  it  states  that  the 
Department  mistakenly  included 
expenses  pertaining  to  economic 
activity  in  Korea  in  its  calculation  of 
CEP  selling  expenses  used  to  calculate 
CEP  profit. 

Petitioner  argues  that  the  expenses  in 
question,  while  incurred  in  Korea,  were 
associated  with  economic  activities  in 
the  United  States.  Therefore,  petitioner 
contends,  the  E>epartment  must  deduct 
these  expenses  from  U.S.  prices  in  the 
calculation  of  CEP  profit. 

DOC  Position.  We  agree,  in  part,  with 
both  parties.  The  SAA  states  that  "imder 
new  section  772(d),  CEP  will  be 
calculated  by  reducing  the  price  of  the 
first  sale  to  an  unaffiliated  customer  in 
the  United  States  by  the  amoimt  of  the 
following  expenses,  and  profit, 
associated  with  economic  activities 
occurring  in  the  United  States."  See 
SAA  at  823.  The  expenses  in  question, 
banking  fees  and  other  direct  selling 
expenses,  are  associated  with  economic 
activities  occurring  in  the  United  States 
and  were  reported  as  such  in  Hyundai's 
Section  C  questionnaire  response. 
Therefore,  we  have  deducted  these 
expenses  from  CEP. 

However,  we  agree  with  Hyundai  that 
we  excluded  below-cost  sales  in  the  HM 
incorrectly  from  the  calculation  of  the 
HM-profit  portion  of  the  CEP-profit 
calculation.  Section  772(f)  of  the  Act 
requires  the  Department  to  use  "total- 
actual  profit"  in  calculating  the  CEP- 
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profit  deduction.  Since  the  calculation 
of  both  total  actual  profit  and  total 
expenses  includes  sales  (whether  above 
or  below  cost)  that  are  made  at  a  profit 
or  at  a  loss,  the  calculation  must  include 
below-cost  sales  in  order  to  reflect 
actual  profit.  We  have  corrected  our 
calculations  to  account  for  this. 

Comment  11:  Net  U.S.  Price  Calculation 
for  Further-Manufactured  Modules 

H)rxmdai  maintains  that  the 
Department  erred  in  its  calculation  of 
net  U.S.  price  for  further-manufactured 
modules  by  deducting  all  selling 
expenses  for  chips  in  the  module  rather 
than  deducting  only  the  direct  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States. 

DOC  Position.  We  agree  with 
Hyundai.  In  our  calculation  of  net  U.S. 
price  for  further-manufactured  modules, 
we  inadvertently  deducted  all  selling 
expenses  for  chips  in  the  module  rather 
than  eliminating  only  the  direct  selling 
expenses  related  to  U.S.  economic 
activity.  We  have  made  the  appropriate 
changes  to  our  calculations  to 
accomplish  the  correct  adjustment  for 
these  final  review  results. 

Comment  12:  Cost-Recovery  Test 

According  to  petitioner,  the 
Department  conducted  the  annual  cost 
test  using  the  unrevised  figure  for  the 
total  cost  of  manufacturing  (TOTCOM). 
Petitioner  argues  that  this  figure  did  not 
include  selling  expenses,  G&A 
expenses,  and  interest  expenses,  and  it 
did  not  reflect  the  revisions  the 
E)epartment  made  to  the  cost  data,  in 
accordance  with  the  February  27, 1998, 
Memorandum  to  the  File  from  Justin  Jee 
regarding  "COP  and  CV  Adjustment 
Calculations." 

DOC  Position.  We  agree  and  have 
made  the  appropriate  changes  to  our 
calculations  to  ensure  that  we 
conducted  the  cost  test  properly. 

B.LG 

Comment  1:  Application  of  Adverse 
Facts  Available  to  LG  "Unreported 
Sales" 

LG  contends  that  the  Department's 
decision  to  apply  adverse  facts  available 
to  its  margin  calculation  based  on  the 
belief  that  LG  did  not  report  all  its  U.S. 
sales  is  not  warranted  by  the  facts  or 
permissible  under  the  law.  According  to 
LG,  it  had  no  involvement  in,  or 
knowledge  of,  the  diversion  of  its 
shipments  (i.e.,  "unreported  sales")  into 
the  United  States.  LG  claims  that  it  took 
numerous  precautions  to  ensure  that 
third-country  sales  did  not  enter  the 
U.S.  market.  Also,  LG  states  that  it 
believed,  at  the  time  of  the  sale,  that  all 


shipments  reached  their  appropriate 
destinations.  As  a  result,  LG  maintains 
that  the  Department  must  exclude  these 
sales  from  its  U.S.  sales  database. 

Citing  a  sale  that  LG  refused  because  ' 
it  was  being  shipped  to  the  United 
States,  LG  argues  that  it  was  vigilant 
about  ensuring  that  its  sales  to  third- 
countries  were  not  re-exported  or 
diverted  to  the  United  States.  With 
respect  to  the  concerned  third-country 
purchaser,  LG  asserts  that  it  conditioned 
its  agreement  to  conduct  business  with 
this  party  on  the  basis  of  the  purchaser's 
explicit  pledge  not  to  sell  LG's  DRAMs 
in  the  United  States.  In  addition,  LGSA 
officials  inspected  the  purchaser's  third- 
country  production  facility  to  confirm 
that  it  would  consume  the  LG's  DRAMs 
being  acquired  and  advised  the 
purdbaser  that  it  would  need  to  provide 
documentation  that  the  DRAMs  were 
delivered  and  consumed  in  the  third 
country.  The  documentation  LG 
ultimately  required  was 
contemporaneous  and  included  the 
following:  (1)  trucking  company  receipts 
substantiating  the  third-country 
destination  of  every  LG  shipment;  (2) 
certification  that  all  DRAMs  shipped  to 
the  purchaser  would  not  be  sold  in  the 
customs  territory  of  the  United  States; 
and  (3)  third-country  customs  entry 
forms  corroborating  that  all  of  LG's 
shipments  actually  reached  the  third- 
country.  LG  argues  that,  taken  together, 
the  facts  show  that  LG  believed 
reasonably  that  all  of  its  DRAMs  were 
being  received  in  the  third  country  by 
the  purchaser  and  that  LG  was  the 
unsuspecting  victim  of  an  elaborate 
scheme  of  Customs  fraud,  a  scheme  that 
LG  says  should  be  attributed  to  the 
third-country  purchaser. 

LG  further  argues  that  it  would  have 
been  virtually  impossible  for  it  to  have 
discovered  that  any  diverted  goods  were 
entering  the  United  States.  LG  notes  that 
the  very  natiue  of  DRAMs  [e.g.,  small  in 
size,  constantly  in  demand,  and  capable 
of  being  sold  and  resold  quickly  in  large 
numbers)  encourages  diversion 
schemes.  Moreover,  LG  claims  that  the 
DRAMs  would  have  been  sold  to 
brokers/distributors.  As  this  is  a  sizable 
market,  LG  observes  that  it  is  not 
surprising  that  LG  did  not  become 
aware  of  the  diversions.  The  company 
also  claims  that  the  Department  found 
no  discrepancies  in  LG's  questionnaire 
response  during  verification. 

LG  further  argues  that,  under  the  law, 
the  Department  had  no  justification  for 
assigning  facts  available  on  the  basis  of 
the  unreported  sales  since  LG  had  no 
knowledge  of  the  diversion  of  these 
sales.  LG  states  that  the  Department  and 
the  coiuts  under  section  772(a)  of  the 
Act  have  held  that  a  producer's  sales  to 


a  customer  outside  the  United  States 
may  be  treated  as  U.S.  sales  by  that 
producer,  rather  than  as  U.S.  sales  by 
the  reseller,  only  if  the  producer  had 
knowledge  at  the  time  of  the  purchase 
that  the  sales  were  for  importation  into 
the  United  States.  LG  compares  the 
diverted  sales  in  the  instant  review  to 
the  pirated  sales  the  Department 
excluded  from  its  analyses  in  Certain 
Cut-to-Length  Carbon  Steel  Plate  fmm 
Ukraine:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  62  FR  61754 
(November  19, 1997)  ("Plate  itom 
Ukraine"). 

In  addition,  LG  ai^es  that  it  became 
aware  of  the  diversion  scheme  only 
when  the  Department  informed  LG  of 
unreported  sales  after  the  preliminary 
results  of  review  were  issued.  LG  cites 
similar  cases  where  the  respondent 
gained  knowledge  of  the  final 
destination  of  the  merchandise  at  the 
time  the  merchandise  was  shipped,  not 
when  it  had  been  sold.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Pure  Magnesium  from  the 
Russian  Federation,  60  FR  16440 
(March  30, 1995)  ("Pure  Magnesium 
fit)m  Russia").  The  E)epartment 
excluded  these  sales  from  respondent's 
database. 

LG  claims  that  the  Department  must 
find  that  it  had  actual  knowledge  that 
the  "unreported  sales"  were  for 
importation  into  the  United  States.  If 
actual  knowledge  is  absent,  then  the 
Department  cannot  treat  such  sales  as 
U.S.  sales  of  the  supplier.  LG  also 
asserts  that  the  circumstances 
surrounding  these  sales  [e.g.,  in-bond 
shipment  outside  the  U.S.  Customs 
territory)  do  not  support  the  conclusion 
that  it  should  have  knovtm  that  the  sales 
were  destined  for  importation  into  the 
United  States.  LG  states  that  these 
circumstances  are  in  direct  contrast  to 
those  in  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Persulfates  from  the  People's 
Republic  of  China,  62  FR  27222  (May 
19,  1997)  ("Persulfates  from  China"). 

Finally,  LG  argues  that  the 
Department  may  not  apply  adverse  facts 
available  against  LG  by  considering  LG 
to  be  the  exporter  of  the  "diverted 
shipments"  just  because  the  Department 
concludes  that  the  documentation  and 
testimony  submitted  by  LG  do  not 
definitively  resolve  the  circumstances 
surrounding  these  transactions  and  the 
question  of  Uability  for  these  shipments. 

Petitioner  strongly  supports  the 
Department's  preliminary  decision  to 
use  facts  available  for  LG's  unreported 
U.S.  sales.  Petitioner  states  that  LG  had 
knowledge,  or  should  have  had 
knowledge,  that  the  unreported  sales 
were  destined  for  the  United  States. 
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According  to  petitioner,  this  is  just  one 
of  many  schemes  that  LG  employed 
during  the  FOR  to  produce  zero 
dumping  margins  when  the  company 
actually  was  selling  at  less  than  NV. 

Regarding  these  transactions, 
petitioner  argues  that  LG  sold  DRAMs  to 
a  U.S.  company,  ostensibly  for  sale  to  a 
third-country  facility.  The  U.S.  parent 
company  of  the  customer  placed  the 
orders,  sent  the  purchase  orders,  and 
paid  for  the  merchandise.  In  contrast  to 
other  customers  where  LG  shipped  the 
merchandise  to  third-country  markets 
directly,  this  customer,  through  its 
broker,  took  control  of  LG's  DRAMs  in 
the  United  States.  Petitioner  notes  that 
instead  of  requiring  in-bond  evidence 
that  the  merchandise  was  not  imported 
into  the  United  States  for  consumption, 
LG  requested  documentation  to 
demonstrate  that  the  merchandise  had 
been  delivered.  Consequently,  the  last 
thing  that  LG  knew  was  that  it  was 
shipping  DRAMs  to  the  United  States. 
Citing  Persulfates  from  China,  petitioner 
asserts  that  the  fact  that  the 
merchandise  was  exported  later  is 
immaterial.  "Where  there  is  a  direct  sale 
to  an  unaffiliated  purchaser  in  the 
United  States,  there  is  no  issue  of 
knowledge"  See  62  FR  27234.  Thus, 
petitioner  argues,  under  the 
Department's  precedent,  LG's  sales  to 
this  purchaser  constitute  U.S.  sales. 
Even  if  they  are  not  deemed  direct  sales, 
petitioner  maintains  that  LG  knew,  or 
should  have  known,  that  this 
merchandise  was  destined  for  the 
United  States  and  that  all  such  sales 
should  be  included  in  the  Department's 
dumping  analysis.  Petitioner 
additionally  notes  that  earlier  sales 
made  three  months  before  the  POR 
should  also  be  included  in  the 
transactions  the  Department  considers 
since  the  Department  did  not  have 
knowledge  of  this  diversion  before  the 
third  review. 

Petitioner  further  contends  that  LG's 
claims  are  inconsistent.  Petitioner  notes 
that  LG  was  selling  merchandise  to  a 
customer  that  could  be  expected  to  ship 
the  vast  majority  of  its  merchandise 
back  to  the  United  States.  Petitioner 
maintains  that  through  its  sales 
network,  LG  would  have  detected,  or 
would  have  been  alerted  to,  sales  of  its 
own  merchandise  in  the  U.S.  market. 
According  to  petitioner,  it  is 
inexplicable  that  LG  did  not  check 
further  into  this  purchaser  considering 
the  fact  that  it  was  a  relatively  small 
company  with  limited  credit  making 
substantial  purchases,  in  cash,  before 
the  goods  were  delivered.  Moreover, 
petitioner  argues  that  the  claims  that  the 
DRAMs  would  be  used  to  refurbish  old 
computers  are  dubious.  Petitioner 


further  notes  that  LG's  documentation 
requirements  did  not  start  until  months 
after  the  sales  in  question  had 
commenced.  In  addition,  LG's  denial  of 
prior  knowledge  of  the  principal  and 
other  entities  involved  with  these 
unreported  sales  does  not  correspond 
with  the  numerous  links  between  LG 
and  those  parties.  As  a  result,  petitioner 
claims  that  LG's  presentation  of  the  facts 
contains  too  many  internal 
contradictions  to  be  accepted  as 
plausible.  Petitioner  asserts  that,  taken 
together,  the  facts  do  not  suggest 
reasonable  efforts  by  a  company  to 
ensure  that  subject  merchandise  does 
not  enter  the  United  States  for 
consumption,  but  point  to  LG  as  a 
"knowing  participant"  in  these 
transactions. 

Petitioner  claims  that  this  record  is 
consistent  with  information  supplied  by 
one  of  petitioner's  employees  who 
described  situations  in  which 
petitioner's  customers  have  been 
approached  by  LG  representatives 
directing  them  to  purchase  LG  DRAMs 
in  third-countries  where  LG  can  offer 
lower  prices  than  in  the  U.S.  market. 
Petitioner  maintains  that  these 
statements  make  it  clear  that  LG  did  not 
care  what  specific  customers  did  with 
the  merchandise.  As  a  consequence, 
petitioner  dismisses  LG's  contention 
that  it  directed  its  customers  outside  the 
Customs  territory  of  the  United  States 
not  to  resell  subject  merchandise  to  the 
United  States  and  argues  that  any 
imports  of  LG's  DRAMs  from  certain 
third  countries  should  be  deemed  to 
have  been  sold  by  LG  with  the 
knowledge  that  the  merchandise  was 
destined  for  the  United  States. 

Regarding  LG's  verification,  petitioner 
states  that  the  Department  simply 
verified  the  prices  paid  to  LG.  Petitioner 
notes  that  the  Department's  verification 
report  limits  the  basis  of  its  conclusions 
that  it  found  no  evidence  of  U.S.  sales 
made  through  intermedieiries  to  the 
specific  documentation  that  LG  made 
available  to  the  Department  at  that  time. 

In  responding  to  LG's  comments, 
petitioner  emphasizes  that  the 
Department  and  the  courts  have 
recognized  that,  absent  an  admission  by 
the  respondent,  evidence  of  actual 
knowledge  may  be  difficult  to  obtain. 
Citing  to  INA  Walzlager  Schaeffler  KG  v. 
United  States,  957  F.  Supp.  251  (CIT 
1997)  ("INA  1997"),  petitioner  states 
that  the  court  acknowledged  that  even  if 
respondent  denies  knowledge  of  the 
destination  of  its  sales,  the  Department 
may  rely  on  extrinsic  sources  to 
determine  whether  to  impute  such 
knowledge.  Petitioner  argues  that,  in 
contrast  to  LG's  self-serving  denials, 
there  is  substantial  evidence  on  the 


record  that  LG  knew,  or  had  reason  to 
know,  that  the  sales  in  question  were 
destined  for  the  United  States. 
Moreover,  the  claim  that  LG  would  not 
have  noticed  the  large  volume  of 
"diverted  sales"  does  not  comport  with 
market  reality.  Finally,  petitioner  notes 
that  consistent  with  its  allegations,  the 
Department  found  the  sales  in  question 
to  be  made  at  substantially  dumped 
prices. 

DOC  Position.  We  agree  with 
petitioner.  A  full  discussion  of  our  final 
conclusion,  which  requires  references  to 
proprietary  information,  is  included  in 
the  LG  Analysis  Memorandum 
contained  in  the  official  file  for  this 
case.  Generally,  however,  we  have 
found  that  the  record  evidence 
concerning  unreported  sales  supports 
the  conclusion  that  LG  knew,-or  should 
have  known,  that  at  the  time  it  sold  the 
subject  DRAMs,  the  merchandise  was 
destined  for  consumption  in  the  United 
States. 

With  respect  to  knowledge,  we  do  not 
agree  with  LG's  contention  that  the 
E)epartment  may  not  assign  a  facts 
available  rate  on  the  basis  of  the 
unreported  sales  since  LG  had  no  actual 
knowledge  of  the  diversion  of  these 
sales.  Numerous  court  decisions, 
including  those  by  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit,  have 
held  that  the  appropriate  standard  for 
making  this  decision  is  "knew  or  should 
have  known  at  the  time  of  the  sale  that 
the  merchandise  was  being  exported  for 
the  United  States."  Yue  Pak,  Ltd.  v. 
United  States.  Slip  Op.  96-65  at  9  (CIT), 
aff'd.  1997  U.S.  App.  LEXIS  5425  (Fed. 
Cir.  1997).  See  also  Peer  Bearing  Co.  v. 
United  States,  800  F.  Supp.  959,  964 
(CIT  1992).  These  holdings  confirm  the 
correctness  of  the  Department's 
consistent  practice  in  this  regard.  See, 
e.g.,  Certain  Pasta  From  Italy: 
Termination  of  New  Shipper 
Antidumping  Duty  Administrative 
Review,  62  FR  66602  (1997);  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Manganese  Sulfate 
From  the  People's  Republic  of  China,  60 
FR  51255  (1995).  While  the  statute  does 
not  indicate  the  degree  of  knowledge 
necessary  to  find  that  the  producer 
knew  the  destination  of  the 
merchandise,  the  courts  have  stated  that 
even  if  a  respondent  denies  knowledge 
of  the  destination  of  its  sales,  the 
Department  may  review  all  facets  of  a 
transaction,  and  based  on  extrinsic 
source  data,  determine  that  it  is 
appropriate  to  impute  knowledge  in  a 
given  case.  See  INA  1997,  957  F.  Supp. 
at  265. 

In  the  matter  of  these  unreported 
sales,  we  note  that  LG  essentially  dealt 
with  a  U.S.  company.  When  shipping 
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the  merchandise.  LG  took  no  steps  itself 
to  ensure  that  when  the  merchandise 
was  deUvered  to  the  United  States,  it 
was  subsequently  placed  under  Customs 
bond  and  transported  to  a  third  country, 
clearing  Customs  upon  export  from  the 
United  States.  What  the  record  shows  is 
that  LG  sold  an  enormous  amount  of 
DRAMs  to  a  very  small  company  and 
turned  the  merchandise  over  to  the 
customer  in  the  United  States. 
Consequently,  in  contrast  to  such  cases 
as  Plate  from  Ukraine  and  Pure 
Magnesium  from  Russia,  LG  only  knew 
for  certain  that  it  was  shipping  DRAMs 
into  the  United  States. 

Moreover,  this  is  not  a  situation 
where  an  exporter  sells  and  ships  a 
relatively  small  amount  of  subject 
merchandise  to  a  third  country  and 
then,  sometime  much  later,  the 
customer  reexports  the  merchandise  to 
the  United  States.  In  this  case,  we  are 
confronted  with  a  staggering  amount  of 
merchandise  that  is  being  shipped  by 
LG  directly  to  the  United  States.  The 
merchandise  is  subsequently  being 
entered  for  consimiption  into  the  United 
States  within  days,  if  not  hours,  of  it 
leaving  the  possession  of  LG. 

The  relative  size  and  nature  of  the 
purchaser's  operations  and  the  quantity 
of  acquisitions  it  made  are  germane  to 
this  case  in  several  respects.  The 
amount  of  purchases  this  customer 
made  are  not  modest.  In  fact,  the 
entered  value  of  these  transactions  was 
quite  large.  However,  based  on  LG's 
description  of  the  purchaser's 
operations,  it  is  clear  that  this  party  was 
not  equipped  to  absorb  such  a  vast 
amount  of  DRAMs.  In  particular.  LG 
should  have  known  that  the  purchaser 
was  buying  more  DRAMs  than  it 
reasonably  could  consume  in  the 
manufacture  of  modules  or  the 
refurbishment  of  computers  and 
printers.  Furthermore,  the  amoimts  the 
customer  purchased  were  so  enormous 
they  had  to  appear  inconsistent  with  the 
size  of  the  third-country  DRAM  markets 
in  question.  Moreover,  as  petitioner 
points  out,  this  customer  could  be 
expected  to  sell  the  vast  majority  of  its 
merchandise  to  the  United  States. 
Consequently,  not  only  was  it 
reasonable  to  assume  that  this  firm 
would  sell  some  or  all  the  subject 
merchandise  that  it  purchased,  but  that 
it  would  sell  the  merchandise  to  the 
United  States. 

In  summary,  based  on  the  natiu«  and 
characteristics  of  these  transactions,  we 
conclude  that  LG  knew,  or  should  have 
known,  that  the  merchandise  was 
destined  for  the  United  States. 
Considering  the  above,  and  as  more 
fully  described  in  the  above-mentioned 
agency  memorandum,  the  Department 


has  decided  to  include  the  unreported 
sales  during  the  POR  in  the  analysis 
conducted  of  LG's  sales  for  these  final 
review  results.  See  the  Facts  Available 
section  of  this  notice  for  a  discussion  of 
the  facts  available  that  were  applied  in 
the  case  of  LG. 

Concerning  the  other  evasion 
allegations  that  petitioner  has  made 
with  respect  to  LG.  we  have  determined 
that  the  information  is  not  sufficient  to 
warrant  further  action  during  this  POR. 

Comment  2:  Identifying  All  Comparable 
HM  Sales  Before  Using  Constructed 
Value 

LG  argues  that  the  Department  did  not 
implement  the  Cemex  decision  properly 
in  its  calculations  for  the  preliminary 
review  results.  Therefore.  LG  submitted 
programming  language  that  would  allow 
the  Department  to  use  its  concordance 
database  in  accordance  with  the  Cemex 
decision. 

Petitioner  states  that  no  programming 
changes  are  necessary. 

DOC  Position.  We  agree  with  LG  and 
have  corrected  our  calculations  for  these 
final  review  results  so  that  we  use  the 
appropriate  product  comparisons  if  the 
first-choice  comparison  product  fails  the 
cost  test. 

Comment  3:  HM  Indirect  Selling 
Expenses 

LG  contends  that  the  Department  did 
not  take  HM  indirect  selling  expenses 
("DINDIRSU")  into  account  for  U.S. 
sales  in  the  calculation  of  overall  profit 
for  the  CEP-profit  adjustment. 

DOC  Position.  We  agree  and  have 
corrected  our  calculations  to  include 
HM  indirect  selling  expenses  in  the 
calculation  of  the  CEP-profit  adjustment 
for  these  final  review  results. 

Comment  4:  Credit  Expenses  and 
Inventory  Carrying  Costs 

LG  asserts  that  the  Department  added 
imputed  credit  expenses  ("CREDITCV") 
and  inventory  carrying  costs 
("INVCARCV")  erroneously  in  the 
calculation  of  CV.  contending  that  these 
variables  should  be  deducted  from  CV. 
rather  than  added  to  CV,  to  offset  for 
imputed  expenses  that  are  deducted 
from  the  U.S.  price  to  which  CV  is 
compared. 

Petitioner  says  LG  is  mistaken  when 
it  argues  that  imputed  selling  expenses 
should  not  be  included  in  revised  total 
CV.  Because  the  Department  had 
already  deducted  these  expenses,  the 
petitioner  contends  that  imputed 
expenses  are  no  longer  built  into  CV 
and,  therefore,  imputed  expanses  caimot 
be  removed  from  CV  when  they  were 
not  originally  included  in  CV. 


DOC  Position.  We  agree  with  LG  and 
have  corrected  our  calculations  to 
eliminate  the  inclusion  of  imputed 
selling  expenses  in  CV.  We  also  agree 
with  LG  that  we  should  continue  to 
deduct  these  expenses  from  CV  when 
comparing  it  to  U.S.  price  to  offset  for 
imputed  expenses  that  are  deducted 
from  the  U.S.  price  to  which  CV  is 
compared. 

Comment  5:  CEP-Offset  Adjustment  for 
CV  Comparisons 

LG  maintains  that,  for  CV 
comparisons,  the  Department 
inadvertently  set  the  HM  indirect  selling 
expenses  that  are  used  in  the  CEP  offset 
equal  to  zero.  These  expenses  are 
represented  by  the  variables  ISELCV 
and  INVCARCV. 

Petitioner  argues  that  the  Department 
should  not  deduct  INVCARCV  from  CV 
since  they  were  not  included  in  CV. 

DOC  Position.  We  agree  with  LG  and 
have  adjusted  our  calculations 
accordingly.  See  also  DOC  Position  to 
LG-Specific  Comment  4  regarding  the 
CV  deductions. 

Comment  6:  Packing 

LG  states  that  the  Department  double 
counted  U.S.  packing  cost  in  the 
calculation  of  CV.  LG  also  argues  that 
the  Department  used  U.S.  repacking  cost 
twice  in  the  margin  calculation. 

DOC  Position.  Yfe  agree  with  LG  and 
have  changed  our  calculations  to 
account  for  the  double-counting  of 
packing  and  repacking. 

Comment  7:  CV  Selling  Expenses  Based 
on  Density 

LG  argues  that  the  Department  should 
calculate  CV  selling  expenses  based  on 
density  since  higher-density  products 
such  as  modules  have  a  relatively  higher 
sales  value  and  should  carry  a 
proportionately  higher  share  of  selling 
expenses. 

DOC  Position.  We  do  not  agree  with 
LG  that  we  should  have  calculated 
selling  expenses  for  CV  based  on 
density.  The  selling  expenses  in  CV  are — 
not  allocated  on  a  model-,  category-,  or. 
in  this  case,  density-specific  basis.  For 
this  cost  factor,  it  is  the  Department's 
practice  to  use  the  average  selling 
expenses  of  the  foreign  like  product  sold 
in  the  selected  comparison  market.  The 
foreign  like  product  in  this  instance 
encompasses  all  DRAMs  subject  to  the 
order,  not  specific  densities  of  DRAMs. 
As  we  stated  in  the  final  results  of  the 
prior  review,  in  this  case  we  base  the 
calculation  of  average  selling  exp>enses 
on  the  quantity  of  foreign  Uke  product 
sold.  See  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  or  Above  from  the  Republic  of 
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Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  and  Notice 
of  Intent  Not  to  Revoke  Order,  62  FR 
39809  (July  24. 1997).  Therefore,  for 
these  final  review  results,  the 
Department  has  calculated  the  selling 
expenses  for  CV  based  on  the  number  of 
units  of  subject  merchandise  sold  in  the 
HM. 

Comment  8:  CV-Profit  Rate 

Petitioner  argues  that  the  Department 
erred  when  it  calculated  CV  profit  on  a 
different  basis  than  that  to  which  it 
applied  CV  profit.  According  to 
petitioner,  the  HM  net  prices  the 
Department  compared  to  COP  to 
estabUsh  CV  profit  included  all  selling 
and  packing  expenses,  but  the 
Department  applied  this  profit  figure  to 
costs  which  did  not  include  selling  and 
packing  expenses. 

LG  disputesj)etitioner's  allegation 
that  the  Department  should  apply  the 
CV-profit  rate  to  a  COP  that  includes 
selling  expenses  and  packing. 

D(X  Position.  We  agree  with 
'petitioner.  For  these  final  review  results. 
we  have  corrected  our  calculations  to 
ensure  that  we  calculate  and  apply  the 
CV-profit  rate  on  a  consistent  basis. 

Comment  9:  Duty  Drawback 

Petitioner  argues  that,  in  calculating 
CEP  profit,  the  Department  should  have 
subtracted  duty  drawback,  not  added  it 
to,  from  movement  expenses. 

LG  maintains  that,  with  respect  to  the 
CEP-profit  calculation,  the  Department 
should  have  added  duty  drawback  to 
total  revenue,  not  subtract  it  from 
movement  expenses. 

DOC  Position.  We  agree  with  LG.  Duty 
drawback  is  an  adjustment  to  revenue, 
not  an  expense.  Consequently,  it  is  not 
relevant  to  the  movement  expenses.  For 
the  CEP-profit  calculation  in  these  final 
review  results,  we  have  added  duty 
drawback  to  revenue. 

Comment  10:  Margin  Calculation  for  the 
Diverted  Third-country  Sales 

LG  states  that  the  Department  should 
correct  a  number  of  errors  it  made  in  the 
third-country  "diverted"  sales  margin 
calculation.  First,  LG  argues  that  the 
Department  should  correct  the  following 
errors  regarding  invoices:  (1)  use  price 
information  from  the  altered  invoices; 
(2)  delete  a  duplicate  invoice;  (3)  delete 
an  invoice  without  a  proper 
corresponding  entry  summary  (i.e., 
outside  the  POR);  and  (4)  correct 
typographic  errors  in  quantities  and 
dates.  Second,  LG  also  argues  that  the 
Department  did  not  assign  proper 
control  numbers  based  on  the  product 
code  in  its  calculations.  Third.  LG 
argues  that  the  Department's  program 


failed  to  assign  cost  data  to  the  diverted 
third-country  sales.  Fourth.  LG  asserts 
that  the  Department  did  not  identify 
proper  comparison  products  for  the 
diverted  third-country  sales.  Fifth.  LG 
states  that  the  Department  should  have 
assigned  weighted-average  selling 
expenses  based  on  control  numbers,  not 
product-code  numbers.  Finally,  LG 
claims  that,  if  there  are  no  CH*  sales  of 
the  identical  control  number,  then  the 
Department  must  assign  selling 
expenses  and  costs  based  on  the  next 
most  similar  product. 

Petitioner  argues  that  the  Department 
should  apply  adverse  facts  available  to 
the  diverted  third-country  sales. 
Petitioner  also  argues  that  the  U.S.  sales 
of  the  non-responding  company. 
Techgrow.  should  be  included  in  the 
pool  of  LG's  sales  the  Department  uses 
to  calculate  the  margin.  If,  however,  the 
Department  uses  the  same  margin 
calculation  methodology  that  it  used  in 
the  preliminary  review  results,  then 
petitioner  urges  the  use  of  the  average 
selling  expenses  for  all  reported  sales  to 
establish  the  selling  expenses  of  the 
unreported  sales  when  the  sale  of 
identical  products  have  not  been 
reported.  Finally,  petitioner  argues  that 
the  Department  should  use  the  unit 
prices  actually  paid  to  LGSA  and  not 
the  gross  unit  prices  listed  in  the  LGSA 
invoices  attached  to  Customs  entry 
summaries.  Since  the  former  represent 
the  amount  ultimately  paid,  the 
petitioner  contends  that  they  are  best 
evidence  of  the  actual  sales  price. 

DOC  Position.  We  agree  with 
petitioner  that  we  should  use  the  unit 
prices  actually  paid  to  LGSA.  not  the 
gross  unit  prices  listed  in  the  LGSA 
invoices  attached  to  the  Customs  entry 
summaries  we  received.  The  invoices 
attached  to  the  Customs  entry 
summaries  do  not  reflect  the  total  price 
adjustments  that  LG  credited  to  the 
customers  account  for  these  unreported 
sales.  We  also  agree,  in  part,  with 
certain  corrections  that  LG  asked  us  to 
make.  We  deleted  any  duplicate 
invoices  and  any  invoices  that  were 
dated  outside  the  POR,  and  we 
corrected  any  typographical  errors  in 
the  quantity  and  date  fields  of  the 
unreported  sales.  We  also  assigned  cost 
data  to  all  unreported  sales  and  made 
corrections  to  our  calculations  to  ensure 
that  we  used  proper  comparison  models 
for  all  unreported  sales.  However, 
regarding  facts  available,  we  did  not 
assign  weighted-average  selling 
expenses  to  the  unreported  sales  based 
on  control  number  as  LG  suggested. 
Because  some  of  the  unreported  sales 
involved  product  codes  that  had  not 
been  part  of  LG's  questionnaire 
response,  we  did  not  have  control 


numbers  for  these  transactions.  As  we 
are  applying  adverse  facts  available  to 
LG's  unreported  sales,  we  used  instead 
the  highest  reported  selling  expenses 
from  reported  transactions  involving 
identical  products.  Where  there  were  no 
reported  transactions  involving 
identical  merchandise,  we  used  the 
highest  U.S.  selling  expenses  from  sales 
that  LG  reported  of  the  same  density. 
Where  we  used  CV  and  no  quarterly 
cost  data  was  available  for  the  quarter  in 
which  the  unreported  sale  took  place, 
we  used  the  highest  CV  from  the 
remaining  available  quarters.  See  LG 
Analysis  Memo. 

Regarding  Techgrow,  we  disagree 
v«th  petitioner's  argument  that 
Techgrow's  U.S.  sales  should  be 
included  in  the  pool  of  LG's  sales  used 
to  calculate  LG's  margin  because  there 
is  no  information  on  the  record  of  this 
review  to  support  petitioner's 
contention.  "Therefore,  we  have  not 
included  Techgrow's  sales  in  LG-'s 
margin  calculation. 

C.MuItiTech 

Comment  1:  Automatic-Assessment  Rate 

MultiTech  states  that,  if  LG  neither 
knew  nor  should  have  known  that  the 
destination  of  the  unreported  sales  was 
the  United  States,  then  the  Department 
must  attribute  the  sales  of  such 
merchandise  to  an  independent  third- 
country  reseller.  Additionally, 
MultiTech  argues  that  the  Department 
cannot  conduct  a  review  of  the 
independent  third-country  reseller's 
sales  since  a  review  was  not  timely 
requested.  In  the  absence  of  a  request  for 
review,  the  Department,  according  to 
MultiTech,  must  liquidate  all  entries  of 
the  merchandise  attributed  to  the  third- 
country  reseller  and  assess  the 
antidumping  duties  on  the  basis  of  the 
amount  equal  to  the  cash  deposited  at 
the  time  of  entry  as  required  under  the 
automatic-assessment  provision  in 
section  353.22  of  the  Department's 
regulations.  Therefore,  MultiTech 
maintains  that  the  appropriate 
antidumping  duty  rate  for  the  third- 
country  reseller  is  LG's  cash  deposit  rate 
of  zero  percent  established  during  the 
third  POR. 

As  noted  above,  LG  states  that  it  had 
no  involvement  in,  or  knowledge  of.  an 
evasion  of  the  antidumping  law.  In 
addition,  LG  argues  that  the  Department 
is  not  permitted  to  treat  any  diverted  ^ 
shipments  as  U.S.  sales  by  LG.  However. 
LG  contends,  the  Department  has  lawful 
discretion  to  assess  appropriate 
antidumping  duties  against  the  party 
that  imported  the  goods  into  the  United 
States.  LG  maintains  that  any 
antidumping  duties  which  are  due  on 
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re  were  no 


these  sales  must  be  assessed  based  on 
the  actual  exporter  of  the  subject 
merchandise  and  the  antidumping 
duties  must  be  collected  by  the  U.S. 
Customs  Service  from  the  actual 
importer. 

Petitioner  contends  that  it  requested 
an  administrative  review  of  all  subject 
merchandise  produced  by  LG  and  either 
entered  in,  sold  in,  or  sold  to  the  United 
States  during  the  period  imder  review. 
With  respect  to  such  entries  and  sales, 
petitioner  argues  that  the  automatic- 
assessment  provision  is  inapplicable 
because  this  provision  is  only 
applicable  to  merchandise  not  covered 
by  the  request.  Petitioner  notes  that  the 
Department's  practice  in  previous 
DI^M  reviews  has  been  to  apply  the 
producer's  dumping  margin  to  all 
entries  of  merchandise  produced  by  that 
company.  As  such,  in  these  reviews 
petitioner  contends  the  Department  will 
instruct  Customs  to  assess  antidumping 
duties  on  DRAMs  from  Korea  on  the 
basis  of  the  producer  of  the 
merchandise.  According  to  the 
petitioner,  the  Department  did  not  limit 
those  instructions  to  entries  that  were 
exported  to  the  United  States  by  or  on 
behalf  of  the  producer  or  an  affiliate,  nor 
were  the  instructions  dependent  on  a 
finding  that  a  shipment  to  the  United 
States  through  an  unaffiliated  reseller 
was  made  pursuant  to  a  sale  from  the 
producer  with  knowledge  that  the  goods 
were  destined  for  the  United  States. 
Petitioner  also  notes  that  the 
Department  has  issued  broad 
instructions  to  Customs  which  require 
the  assessment  of  antidumping  duties 
on  Korean  DRAMs  manufactured  by 
Korean  producers,  but  imported  from 
fifteen  other  countries,  without  regard  to 
identity  of  the  exporter  or  reseller. 

DOC  Position,  this  issue  is  moot 
since  we  have  attributed  the  sales  in 
question  to  LG.  See  also  DOC  Position 
to  LG-specific  Comment  1  regarding 
LG's  claims. 

D.  Techgrow 

Petitioner  states  that  Techgrow  has 
significantly  impeded  this  review. 
Petitioner  asserts  that  Techgrow's 
failure  to  cooperate  and  submit  a 
verifiable  questionnaire  response 
warrants  an  adverse  inference. 
Petitioner  notes  that  the  Department 
requested  that  Techgrow  supplement  its 
response  by  reporting  sales  made  from 
its  U.S.  affiliate,  but  the  U.S.  affiliate 
declined  to  respond,  and,  subsequently, 
Techgrow  withdrew  from  further 
participation  in  this  review.  Moreover, 
petitioner  contends,  the  Department  has 
rewarded  Techgrow  for  non- 
participation  by  assigning  Techgrow  a  ' 
rate  of  12.64  percent,  the  same  rate  as 


assigned  to  Hyimdai.  As  argued  by 
petitioner,  this  rate  is  lower  than  the 
rate  Techgrow  would  have  received  had 
it  cooperated  with  the  Department. 
Petitioner  alleges  that  Techgrow's 
sales  in  the  HM  were  made  at  prices 
below  LG's  COP.  As  part  of  this 
allegation,  petitioner  calculated  a 
margin  based  on  (1)  a  comparison  of 
Techgrow's  HM  prices  to  LG's  COP,  and 
(2)  a  comparison  of  Techgrow's  NV  to 
"Techgrow's  sales  to  its  U.S.  affiliate.  The 
petitioner  states  that  the  margin  it 
calculated  was  substantially  higher  than 
the  12.64  percent  the  Department 
assigned  to  Techgrow  in  the  preliminary 
results.  Petitioner  also  contends  that,  if 
Techgrow  had  cooperated  in  this 
review,  even  with  adjustments  for  both 
CEP  and  NV,  the  margin  would  have 
been  far  greater  than  12.64  percent. 
Therefore,  petitioner  recommends  that, 
as  facts  available,  Techgrow  must  be 
assigned  the  margin  that  results  from  a 
comparison  of  NV  based  on  CV  with 
Techgrow's  reported  U.S.  sales  prices. 
Petitioner  states  that  this  information 
must  be  considered  fully  corroborated 
since  it  consists  of  LG  cost  data  that  has 
been  subject  to  verification  and  U.S. 
sales  data  submitted  by  Techgrow.  In  its 
arguments  on  behalf  of  these  calculated 
margins,  petitioner  cites  the  SAA  (at 
870)  which  states: 

In  conformity  with  the  Antidumping 
Agreement  and  current  practice,  new  section 
776(b)  permits  Conmierce  and  the 
Commission  to  draw  an  adverse  inference 
where  a  party  has  not  cooperated  in  a 
proceeding  •   •   •  Commerce  and  the 
Commission  may  employ  adverse  inferences 
about  the  missing  information  to  insure  that 
the  party  does  not  obtain  a  more  favorable 
result  by  failing  to  cooperate  than  if  it  had 
cooperated  fully.  In  employing  adverse 
inferences,  one  fector  the  agencies  will 
consider  is  the  extent  to  which  a  party  may 
benefit  from  its  own  lack  of  cooperation. 
Information  used  to  make  an  adverse 
inference  may  include  such  sources  as  the 
petition,  other  information  placed  on  the 
record,  or  determinations  in  a  prior 
proceeding  regarding  the  subject 
merchandise. 

Petitioner  also  cites  Krupp  Stahl  A.G. 
v.  United  States,  822  F.  Supp.  789,  793 
(CIT  1993)  for  the  proposition  that  the 
Department  may  depart  from  its 
standard  facts-available  methodology  on 
a  case-by-case  basis  as  the 
circumstances  warrant.  Petitioner  also 
cites  Silicon  Metal  From  Argentina; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  65336, 
65338  (December  14, 1993)  as  an 
example  of  a  case  where  the  Department 
used  CV  information  developed  by 
petitioner  and  applied  it  to  respondent's 
sales  information  to  derive  respondent's 


dumping  margin.  In  this  case,  the 
Department  stated: 

•  *  *  The  primary  purpose  of  the  BLA  rule 
is  to  induce  respondents  to  provide  the 
Department  with  timely,  complete,  and 
accurate  factual  information,  so  that  the 
agency  can  achieve  the  fundamental  purpose 
of  the  Tariff  Act,  namely,  "determining 
current  (dumping)  margins  as  accurately  as 
possible"*   •   *  A  secondary  purpose  is  to 
ensure  that  the  antidumping  duties  assessed 
are  not  less  than  the  actual  amounts  might 
have  been,  had  we  received  full  and  accurate 
information. 

DOC  Position.  We  agree  with  the 
petitioner,  in  part.  Techgrow's  refusal  to 
participate  further  in  this  review 
significantly  impeded  a  determination 
under  the  antidumping  statute. 
Moreover,  as  we  explained  earlier  in 
this  notice,  we  have  assigned  an  adverse 
facts-available  rate  to  Techgrow.  See 
section  entitled  "Application  of  Facts 
Available".  However,  we  disagree  with 
petitioner's  assertion  that,  as  a  result,  — 
Techgrow  obtained  a  more  favorable 
rate  than  it  would  have  received  had  it 
cooperated  fully. 

Petitioner's  calculations  are  based  on 
assumptions  and  substantially 
incomplete  data.  Techgrow's  response, 
for  example,  did  not  contain 
information  pertaining  to  its  sales  to 
unaffiliated  purchasers  in  the  United 
States.  Therefore,  petitioner's 
calculations  are  based  on  transfer  prices 
between  Techgrow  and  its  U.S.  affiliate, 
figures  which  are  not  relevant  to  the 
calculation  of  a  dumping  margin. 
Moreover,  the  rate  Techgrow  received  is 
clearly  adverse  when  considered  in  the 
context  of  this  proceeding.  As 
mentioned  earlier,  we  have  assigned 
Techgrow  the  highest  company-specific 
margin  calculated  in  the  history  of  this 
proceeding.  Consequently  we  have 
continued  to  apply  LG's  rate  as  facts 
available  to  Techgrow  for  these  final 
review  results. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  May  1, 1996  through 
April  30. 1997: 


Manufacturer/exporter 

Margin 
(percent) 

Hyundai  Electronics  Industries, 
Co 

3.95 

LG  Semicon  Co.,  Ltd 

Techgrow  Limited  

Vitel  Electronics  

9.28 
9.28 
9.28 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  diffierences  between 
U.S.  price  and  NV  may  vary  from  the 
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percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  die  Customs 
Service.  These  final  results  of  review 
shall  be  the  basis  for  the  assessment  of 
antidumping  duties.on  entries  of 
merchandise  covered  by  this  review.  For 
duty-assessment  purposes,  we 
calculated  an  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  each  importer  and  dividing  this 
amount  by  the  total  value  of  subject 
merchandise  entered  during  the  POR  for 
each  importer. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  DRAMs 
from  Korea  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)  of  the  Act:  (1)  for  the 
companies  named  above,  the  cash 
deposit  rate  will  be  the  rate  listed  above 
(2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  a  previous 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
most  recent  final  results  which  covered 
that  manufacturer  or  exporter;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  results  of 
review  or  in  the  most  recent  final  results 
which  covered  that  manufacturer;  and 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  die  cash  deposit  rate 
will  be  3.85  percent,  the  all  others  rate 
established  in  the  LFTV  investigation. 
These  deposit  requirements  shall 
remain  in  effiect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26(b)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  APO  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  .APO  in  accordance 


with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this  in 
accordance  with  section  751(i)  of  the 
Act. 

Dated:  September  8, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  98-25434  Filed  9-22-98;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-4P3-801] 

Fresh  and  Chilled  Atlantic  Salmon 
from  Norway;  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
has  received  information  sufficient  to 
warrant  initiation  of  a  changed 
circumstances  administrative  review  of 
the  antidumping  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway. 
Based  on  this  information,  we 
preliminarily  determine  that  Kiim 
Salmon  AS  is  the  successor-in-interest 
to  Skaarfish  Group  AS  for  purposes  of 
determining  antidumping  Uability. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  September  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4195. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 


by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
refer  to  the  regulations,  codified  at  19 
CFR  part  351,  April  1998. 

Background 

On  April  12, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  die  Federal  Register  (56  FR  14920)  an 
antidumping  duty  order  on  fiesh  and 
chilled  AUantic  salmon  from  Norway. 
On  March  2, 1998,  Kiim  Salmon  AS 
(Kinn)  submitted  a  letter  stating  that 
Kinn  is  the  successor-in-interest  to 
Skaarfish  Group  AS  (Skaarfish),  and  that 
Kinn  should  receive  the  same 
antidimiping  duty  treatment  as  is 
accorded  Skaarfish. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  fresh  and  chilled  Atlantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atlantic  salmon  (Salmo  salar) 
marketed  as  specified  herein;  the  subject 
merchandise  excludes  all  other  species 
of  salmon:  Danube  salmon;  Chinook 
(also  called  "king"  or  "quinnat");  Coho 
("silver");  Sockeye  ("redfish"  or 
"blueback");  Humpback  ("pink");  and 
Chum  ("dog").  Atlantic  salmon  is  whole 
or  nearly  whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  typically  packed  in  fresh 
water  ice  (chilled).  Excluded  from  the 
subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atlantic  salmon.  Also 
excluded  are  frozen,  canned,  smoked  or 
otherwise  processed  AUantic  salmon. 
Fresh  and  chilled  Atlantic  salmon  is 
currently  provided  for  imder 
Harmonized  Tariff  Schedule  (HTS) 
subheading  0302.12.00.02.09.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Initiation  and  Preliminary  Results  of 
Review 

In  a  letter  dated  March  2, 1998,  Kiim 
advised  the  Department  that  on  July  1, 
1997,  the  former  Skaarfish  reorganized 
to  form  two  firms,  Skaarfish  Pelagisk  AS 
and  Kinn  Salmon  AS.  The  salmon  . 
activities  of  Skaarfish  including 
processing,  marketing  and  exporting 
were  transferred  to  Kiim  Salmon  AS. 
Skaarfish  Pelagisk  AS  oversees  the 
processing,  marketing  and  exporting 
activities  of  all  other  types  of  fish.  IGnn 
stated  that  its  operations  are  a  direct 
continuation  of  the  salmon  related 
activities  performed  by  Skaarfish.  While 
the  board  of  directors  has  changed,  the 
officers  and  management  of  Kinn  are 
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virtually  identical  to  the  officers  and 
management  of  Skaarfish.  Kinn  stated 
that  the  address,  telephone  nimibers  and 
tele&x  numbers  are  the  same  as  those  of 
Skaarfish.  Furthermoie,  it  opwates  the 
same  facilities  in  Floro,  Norway  that 
were  operated  by  Skaarfish  for  the 
processing  of  sahnon  and  conducts 
business  operations  at  the  same 
executive  offices  used  by  Skaarfish.  It 
provided  documentation  showing  that 
the  customer  list  for  Kinn  and  the 
supplier  list  to  Kinn  is  the  same  as  the 
customer  and  supplier  lists  for 
Skaarfish.  Kinn  siibmitted  a  copy  of  The 
Certificates  of  Registration  of  Skaarfish, 
Skaarfish  Pelagisk  AS,  and  Kinn  Salmon 
AS. 

Thus,  in  accordance  with  section 
751(b)  of  the  Act,  the  E>epartment  is 
initiating  a  changed  circmnstances 
review  to  deterraine  whether  Kinn  is  the 
successor-in-interest  to  Skaarfish  for 
piuposes  of  determining  antidumping 
duty  liability.  In  making  such  a 
successor-in-interest  determination,  the 
Department  examines  several  factors 
including,  but  not  limited  to,  changes 
in:  (1)  management;  (2)  production 
facilities;  (3)  suppUer  relationships;  and 
(4)  customer  base.  See,  e.g..  Brass  of 
Antidumping  Duty  Administrative 
Review,  57  FR  20460  (May  13, 1992) 
(Canadian  Brass).  While  no  one  or 
several  of  these  factors  will  necessarily 
provide  a  dispositive  indication,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  similar  to  that  of  its 
predecessor.  See,  e.g..  Industrial 
Phosphoric  Acid  from  Israel:  Final 
ResiUts  of  Changed  Circumstances 
Review,  59  FR  6944  (February  14, 1994) 
and  Canadian  Brass.  This,  if  the 
evidence  demonstrates  that,  with 
respect  to  the  production  and  sale  of  the 
subject  merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
the  former  company,  the  Department 
will  assign  the  new  company  the  cash 
deposit  rate  of  its  predecessor. 

We  preliminarily  determine  that  Kinn 
Salmon  AS  is  the  successor-in-interest 
to  Skaarfish  Group  AS.  Skaarfish  Group 
AS  has  reorganized  to  form  two  firms 
Skaarfish  Pelagisk  AS  and  Kinn  Salmon 
AS.  Kinn's  management  is  virtually 
identical  to  Skaarfish 's.  Kinn's  business 
operation,  with  respect  to  the  subject 
merchandise  are  identical  to  the  salmon 
operations  of  Skaarfish.  Kinn's 
production  faciUties  are  imchanged  as 
are  its  customer  and  supplier  lists. 
Thus,  Kinn  Salmon  AS  should  receive 
the  same  antidiunping  duty  treatment  as 
the  former  Skaarfish  Group  AS,  i.e.,  a 
2.30  percent  antidumping  duty  cash 
deposit  rate. 


Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Any  written  comments  may  be 
sulnnitted  no  later  than  30  days  after 
date  of  pubUcation  of  this  notice. 
Rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  are  due  five  days 
after  the  case  brief  deadline.  Case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.309.  The  Department  will 
pubUsh  the  final  residts  of  the  changed 
circumstances  review  including  the 
results  of  any  such  comments. 

This  initiation  of  review,  preliminary 
results  of  review  and  notice  are  in 
accordance  with  sections  751(b]  and 
777(i)(l)oftheAct. 

Dated:  September  15,.1998.  . 
Robert  S.  LaRv 


Assistant  Secretaryfor  Import 
Administration. 

(FR  Doc  98-25436  Filed  9-22-98;  8:45  am] 
BILUMO  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-122-^03] 

Iron  Construction  Castings  From 
Canada:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and 
Revocation  In  Part  of  Antidumping 
Duty  Order  Correction 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Changed  Circimistances  Antidumping 
Duty  Administrative  Review,  and 
Revocation  in  Fart  of  Antidumping  Duty 
Order:  Correction. 

EFFECTIVE  DATE:  September  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alexander  Amdin  or  Wendy  Frankel, 
AD/CVD  Enforcement,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-5346/5849, 
respectively. 

Correction 

The  Department  of  Commerce  (the 
Department)  inadvertently  referenced 
incorrect  Harmonized  Tariff  Schedule 
(HTS)  nimibers  in  the  scope  of  the  order 
and  new  scope  of  the  order  sections  in 
the  notice  of  final  results  of  changed 
circimistances  antidumping  duty 
administrative  review,  and  revocation  in 
part  of  the  antidiunping  duty  order 


pOTtaining  to  iron  construction  castings 
from  Canada  (63  FR  49687,  September 
17, 1998).  Due  to  revisions  in  the  HTS, 
the  HTS  no  longer  classifies 
merchandise  covered  by  the  order  under 
item  numbers  8306.29.0000  and 
8310.00.0000.  Furthermore,  also  due  to 
revisions  in  the  HTS,  the  HTS  now 
classifies  heavy  castings  (as  defined  by 
the  scope  of  the  (mlw)  under  item 
number  7325.10.0010,  and  classifies 
Ught  castings  (as  defined  by  the  scope 
of  the  order)  under  item  number 
7325.10.0050. 

Pursuant  to  the  Department's 
regulations  at  19  CFR  351.224(e),  we 
correct  the  scope  of  the  order  and  new 
scope  of  the  order  sections  in  the  above- 
referenced  notice  to  read  as  follows: 

So^M  of  the  Order 

The  merchandise  covered  by  the  order 
consists  of  certain  iron  construction 
castings  from  Canada,  limited  to 
manhole  covers,  rings,  and  frames,  catch 
iMsin  grates  and  frames,  cleanout  covers 
and  frames  used  for  drainage  or  access 
purposes  for  pubUc  utiUty,  water  and 
sanitary  systems,  classifiable  as  heavy 
castings  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
7325.10.0010;  and  to  valve,  service,  and 
meter  boxes  which  are  placed  below 
ground  to  encase  water,  gas,  or  other 
valves,  or  water  and  gas  meters, 
classifiable  as  light  castings  under  HTS 
item  number  7325.10.0050.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

New  Scope  of  the  Order 

The  merchandise  covered  by  the  order 
consists  of  certain  iron  construction 
castings  fix)m  Canada,  limited  to 
manhole  covers,  rings,  and  frames,  catch 
basin  grates  and  frames,  cleanout  covers 
and  frames  used  for  drainage  or  access 
purposes  for  pubUc  utility,  water  and 
sanitary  systems,  classifiable  as  heavy 
Cfistings  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
7325.10.0010.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes  only. 

The  written  description  remains 
dispositive. 

Dated:  September  17, 1998. 
Robert  S.  LaRusaa. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-25438  Filed  9-22-98:  8:45  am] 

BIUMQ  CODE  3Sie-06-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-«7<MK>11 

Rescission  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Adminstration, 
Department  of  Commerce. 

ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  February  27. 1998.  the 
Department  of  Commerce  published  in 
the  Federal  Register  [63  PR  10002)  the 
notice  of  initiation  of  the  administrative 
review  of  the  antidumping  duty  order 
on  potassium  permangante  from  the 
People's  Republic  of  China.  We  are 
terminating  this  review  as  a  result  of  the 
timely  withdrawal  by  Zunyi  Chemical 
Factory,  Guizhou  Province  Chemicals 
Import  &  Export  Corp.,  and  Wego 
Chemical  &  Mineral  Corp.  of  their 
combined  request  for  the  review.  These 
were  the  only  interested  parties  that 
requested  this  review. 

EFFECTIVE  DATE:  September  23, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Stolz,  Office  of  Antidimiping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230,  telephone: 
(202) 482-4474. 

SUPPLEMENTARY  INFORMATION:  On  June  3, 
1996,  Zunyi  Chemical  Factory,  Guizhou 
Province  Chemicals  Import  &  Export 
Corp.,  Wego  Chemical  &  Mineral  Corp, 
(Zunyi/Guizhou/Wego)  interested 
parties,  requested  an  administrative 
review  of  the  antidumping  duty  order 
on  potassium  permanganate  from  the 
People's  Republic  of  China  for  the 
period  January  1, 1997  through 
December  31, 1997,  pursuant  to 
751(1)(B)  of  the  Tariff  Act  of  1930  as 
amended  by  the  Uruguary  Round 
Agreements  Act.  On  February  27. 1998, 
the  Department  of  Commerce  published 
in  the  Federal  Register  (63  FR  10002) 
the  notice  of  initiation  of  that 
administrative  review.  Zunyi/Guizhou/ 
Wego  withdrew  their  request  for  review 
on  April  16. 1998,  pursuant  to  19  CFR 
351.213(d)(1).  There  were  no  other 
requests  for  this  review.  As  as  result,  the 
Department  of  Commerce  is  rescinding 
this  review.  This  notice  is  published  in 
accordance  with  section  351.213(d)(1)  of 
the  Department's  regulations  (19  CFR 
351.213(d)(1)). 


Dated:  April  30, 1998. 
Maria  Harris  Tildon, 

Acting  Deputy  Assistant  Secretary,  Import 

Administration. 

(FR  Doc.  98-25435  Filed  9-22-98;  8:45  am] 

WLUNG  CODE  3S10-OS-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-475-059] 

Pressure  Sensitive  Plastic  Tape  From 
Italy;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  June  18. 1998,  the 
E)epartment  of  Conunerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of 
administrative  review  of  the 
antidumping  finding  on  pressure 
sensitive  plastic  tape  (PSPT)  for  Italy. 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise 
shipped  to  the  United  States  during  the 
period  October  1, 1996,  through 
September  30, 1997.  We  did  not  receive 
any  comments  on  the  preliminary 
results.  Therefore,  the  dumping  margins 
for  the  reviewed  companies  are 
unchanged  from  the  preliminary  results. 
EFFECTIVE  DATE:  September  23,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner,  AD/ 
CVD  Enforcement,  Office  4,  Import 
Administration,  International  "Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-4195  or  482-3814. 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  the 
prelimary  results  of  this  review  on  June 
18, 1998  (63  FR  33350).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citation 


to  the  Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(62  FR  27296,  May  19. 1997). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  PSPT  measuring  over  V/b 
inches  in  width  and  not  exceeding  4 
mils  in  thickness.  During  the  period  of 
review  (POR),  the  above  described  PSPT 
was  classified  under  HTS  subheading 
3919.90.20  and  3919.90.50.  The  HTS 
subheading  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Final  Results  of  Review 

The  Department  received  no 
comments  on  its  preliminary  result. 
Therefore,  the  margins  from  the 
preliminary  results  have  not  changed  for 
the  final  result  of  review. 


Manufacturer/Exporter 

Margin 
(percent) 

N.A.R.  S.p.A 

12.66 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  for  each 
exporter  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efiiective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
firm  will  be  that  firm's  rate  established 
in  the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this  or 
a  prior  review,  or  the  original  less  than 
fair  value  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  not  previously  reviewed 
will  be  12.66  percent,  the  "new 
shipper"  rate  established  in  the  first 
notice  of  final  results  of  administrative 
review  published  by  the  Department  (48 
FR  35686,  August  5,  1983). 

These  deposits  requirements,  when 
imposed,  shall  remain  in  efiiect  until 


Federal  Register / Vol.  63,  No.  184 /Wednesday,  September  23,  1998 /Notices 


50883 


publication  of  tbe  final  results  of  tbe 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(fl  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)(B)  and  777(i)(l)  of  the  Act. 

Dated:  September  15. 1998. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-25437  Filed  9-22-98;  8:45  am] 
numo  CODE  ssio-os-m 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  071798F] 

Receipt  and  Availability  of 
Applications  for  Permits  to  Allow 
Incidental  Take  of  Threatened  and 
Endangered  Species  by  The  Pacific 
Lumber  Company  and  its  Subsidiaries, 
Scotia  Pacific  Holding,  LLC,  and 
Salmon  Creeic  Corporation,  on  Lands 
In  Humboldt  County,  California 

AGENCIES:  Fish  and  Wildlife  Service. 
Interior;  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  extension  of  comment 
period;  request  for  public  comment  on 
Potential  incidental  take  permit 
provisions  and  draft  habitat 
conservation  plan  errata. 

SUMMARY:  As  announced  in  the  Federal 
Register  on  July  14, 1998,  the  Fish  and 


Wildlife  Service  and  the  National 
Marine  Fisheries  Service  (collectively, 
the  Services)  requested  comments  on 
the  applications  for  permits  to  allow 
incidental  take  of  threatened  and 
endangered  species  submitted  by  the 
Pacific  Lumber  Company  and  its 
Subsidiaries,  Scotia  Pacific  Holding, 
L.L.C.,  and  Salmon  Creek  Corporation 
(collectively,  the  Companies),  on  lands 
in  Humboldt  County,  California, 
including  the  associated  draft  Habitat 
Conservation  Plan  (HCP)  and  draft 
Implementation  Agreement  (lA)  on  or 
before  October  13, 1998.  By  this  Notice, 
the  Services  announce  an  extension  of 
the  public  comment  period  on  the 
permit  application^,  including  the  draft 
HCP  and  LA,  and  invite  public  comment 
on  new  provisions  which  may  be 
included  in  incidental  take  permits  that 
may  be  issued  to  the  Companies,  and 
provide  information  clarifying  language 
in  the  July  1998  draft  HCP. 
DATES:  Written  comments  on  the  permit 
applications,  draft  HCP  and  draft  LA 
must  be  received  on  or  before  November 
16, 1998. 

ADDRESSES:  Comments  regarding  the 
application,  including  the  draft  HCP 
and  LA,  should  be  addressed  to  Mr. 
Bruce  Halstead,  Fish  and  Wildlife 
Service,  1125  16th  Street,  Room  209, 
Areata,  California  95521-5582.  Written 
comments  may  be  sent  by  facsimile  to 
(707)  822-8411.  Please  refer  to  permit 
number  PRT-828950  and  number  1157 
when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  Halstead,  Fish  and  Wildlife 
Service,  (707)  822-7201,  or  Mr.  Craig 
Wingert,  National  Marine  Fisheries 
Service,(562)  980-4020. 
SUPPLEMENTARY  INFORMATION:  The 
Companies  have  applied  to  the  Services 
for  incidental  take  permits  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
federally  listed  species  for  which  the 
Companies  have  requested  permits  are 
the  northern  spotted  owl,  marbled 
murrelet,  American  peregrine  falcon, 
bald  eagle,  western  snowy  plover,  and 
coho  salmon.  The  Companies  have  also 
requested  inclusion  in  the  permits  of 
thirty  currently  unlisted  species,  which 
could  be  listed  in  the  future  under  the 
Act.  A  draft  HCP  and  draft  LA  were 
submitted  to  the  Services  as  part  of  the 
permit  applications.  The  draft  HCP 
covers  approximately  211,700  acres  of 
the  Companies'  lands  in  Humboldt 
Coimty,  California.  By  a  Federal 
Register  Notice  dated  July  14, 1998  (63 
FR  37900),  the  Services  announced  the 
availability  of  the  permit  applications, 
including  the  draft  HCP  and  LA  for 
public  review  and  solicited  comments 


on  the  documents  for  a  90-day  period 
ending  on  October  13, 1998.  The 
Services  are  required  to  comply  with  the 
National  Environmental  Policy  Act 
(NEPA)  in  determining  whether  to  issue 
incidental  take  permits  and,  in 
cooperation  with  the  California 
Department  of  Forestry  and  Fire 
Protection,  are  in  the  process  of 
preparing  a  joint  Draft  Environmental 
Impact  Statement  (EIS)/Environmental 
Impact  Report  (EIR)  on  the  permit 
applications  and  related  Federal  and 
state  actions. 

By  this  Notice,  the  Services  are 
extending  the  public  review  and 
comment  period  on  the  permit 
applications,  including  the  draft  HCP 
and  lA,  to  November  16, 1998.  It  is 
anticipated  that  the  close  of  the  public 
comment  period  on  the  soon  to  be 
released  Chaft  EIS/EIR  on  the 
Headwaters  Project  will  close  on  the 
same  date.  A  Federal  Register  Notice 
announcing  the  availability  of  the  Draft 
EIS/EIR  for  public  review  is  expected  in 
early  October.  Should  the  deadline  for 
comments  on  the  draft  EIS/EIR  be  later 
than  November  16,  the  comment  period 
on  the  permit  application  also  will  be 
extended. 

By  this  Notice,  the  Services  also 
advise  the  public  that  the  agencies  are 
considering  additional  provisions  for 
inclusion  in  the  incidental  take  permits 
that  may  be  issued  to  the  Company. 
These  provisions,  which  are 
simimarized  below,  are  included  in 
legislation  regarding  the  Headwaters 
Forest  and  HCP  (Assembly  Bill  1986) 
recently  passed  by  the  California  State 
legislature  and  currently  waiting 
signature  by  the  Governor.  The  full  text 
of  Assembly  Bill  1986  may  be  obtained 
through  the  California  Environmental 
Resources  Evaluation  System  (CERES) 
website  at  http://www.ceres.ca.gov/  and 
through  the  Fish  and  Wildlife  Service 
website  at  http://www.rl.fws.gov/text/ 
species.html. 

The  California  legislation 
appropriates  monies  to  the  state 
Wildlife  Conservation  Board  to  fimd  the 
State's  share  of  the  cost  of  acquiring 
approximately  7,500  acres  of  private 
forest  lands,  including  the  Headwaters 
Forest,  in  furtherance  of  an  Agreement 
signed  by  the  United  States,  the  State  of 
CaUfomia,  The  Pacific  Lumber 
Company,  and  its  corporate  parent  on 
September  28, 1996.  Like  counterpart 
legislation  passed  by  Congress  (Pub.  L. 
105-83)  in  November  1997  to  fund  the 
Federal  government's  share  of  the  cost 
of  acquiring  the  forest  lands.  Assembly 
Bill  1986  provides  that,  among  other 
things,  incidental  take  permits  covering 
the  Companies'  lands  must  be  issued 
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before  the  appropriation  becomes 
effective. 

The  state  legislation  further 
conditions  the  expenditure  of  state 
funds  for  acquisition  of  the  Headwaters 
Forest  and  adjacent  lands  on  the 
inclusion  of  several  provisions  in  the 
final  HCP  intended  to  strengthen 
protections  iot  threatened  and 
endangered  species.  Those  provisions 
include  the  following: 

(1)  Establishment  of  a  100-foot  no-cut 
bunker  on  each  side  of  each  Class  I 
watercourse  until,  following  completion 
of  a  watershed  analysis  that  has  been 
reviewed  by  the  Services,  site  specific 

Prescriptions  for  the  watercourse  have 
een  established  by  the  Fish  and 
Wildlife  Service  or  National  Marine 
Fisheries  Service  and  implemented  by 
the  Companies; 

(2)  Establishment  of  a  30-foot  no-cut 
buffer  on  each  side  of  each  Class  n 
watercourse  untih  following  completion 
of  a  watershed  analysis  that  has  been 
reviewed  by  the  Services,  site  specific 
prescriptions  for  the  watercourse  have 
been  established  by  the  Fish  and 
Wildlife  Service  or  National  Marine 
Fisheries  Service  and  implemented  by 
the  Companies; 

(3)  A  requirement  that  the  restrictions 
applicable  to  all  Class  1, 11  and  III 
watercourses  contained  in  the  January  7, 
1998,  document  entitled  "Corrected 
Version  Draft  -  Interagency  Federal-State 
Aquatic  Strategy  and  Mitigation  for 
Timber  Harvest  and  Roads  for  the 
Pacific  Lumber  Company"  (located  in 
the  draft  HCP  in  Volume  4,  part  D, 
section  3,  under  the  heading  "Default 
Strategy  for  Lands  not  Assessed  through 
Watershed  Analysis")  remain  in  effect 
until,  following  completion  of  a 
watershed  analysis  for  each  watercourse 
that  has  been  reviewed  by  the  Services, 
site  specific  prescriptions  for  the 
watercourse  have  been  established  by 
the  Fish  and  Wildlife  Service  or 
National  Marine  Fisheries  Service  and 
implemented  by  the  Companies; 

(4)  A  requirement  that  tne  site  specific 
prescriptions  established  by  the  Fish 
and  Wildlife  Service  or  National  Marine 
Fisheries  Service  result  in  no-cut  buffers 
of  not  less  than  30  feet  and  not  more 
than  170  feet  on  each  side  of  each  Class 

I  and  Class  II  watercourse,  except  that 
no-cut  buffers  of  less  than  30  feet  on 
Class  n  watercourses  (but  no  less  than 
allowed  under  the  draft  HCP)  may  be 
established  where  either  of  the  Services 
determines  a  smaller  buffer  would 
benefit  aquatic  habitat  or  species; 

(5)  Development  of  a  peer  review 
process  by  the  Services,  in  consultation 
with  the  Department  of  Forestry  and 
Fire  Protection,  the  North  Coast 
Regional  Water  Quality  Control  Board 


and  the  Department  of  Fish  and  Game, 
to  evaluate  on  a  spot-check  basis  the 
analyses  and  prescriptions  developed 
through  the  watershed  analysis  process; 

(6)  Establishment  of  a  schedule  that 
results  in  completion  of  the  watershed 
analysis  process  in  five  years; 

(7)  A  prohibition  on  timber 
harvesting,  including  salvage  logging 
and  other  management  activities 
detrimental  to  the  marbled  murrelet  and 
marbled  murrelet  habitat  within  the 
Marbled  Murrelet  Conservation  Areas 
identified  in  the  draft  HCP  for  the  life 
of  the  incidental  take  permits  as  defined 
in  the  February  27, 1998,  document 
entitled  "Pre-Permit  Application 
Agreement  in  Principle"; 

(8)  A  5-year  moratorium  on  timber 
harvesting,  including  salvage  logging 
and  other  management  activities  within 
the  Grizzly  Creek  Marbled  Murrelet 
Conservation  Area  to  provide  an 
opportunity  for  the  purchase  and 
permanent  protection  of  the  area; 

(9)  Inclusion  of  conditions  on  road- 
related  activities  that,  on  balance,  are  no 
less  protective  of  species  and  habitat 
than  the  provisions  contained  in  the 
Pre-Permit  Application  Agreement  in 
Principle;  and 

(10)  A  requirement  that  the 
Companies  submit  each  timber 
harvesting  plan  (THP)  covering  lands 
included  in  the  HCP  to  the  Services  for 
review  and  comment  and  a  finding  that 
the  THP  is  consistent  with  the  final  HCP 
at  least  30  days  prior  to  the  earliest 
possible  date  of  the  THP's  approval  by 
the  Department  of  Forestry  and  Fire 
Protection. 

Under  the  legislation,  expenditure  of 
the  funds  appropriated  for  acquisition  of 
the  Headwaters  Forest  and  adjacent 
lands  also  requires  that  the  final  HCP  be 
no  less  protective  of  aquatic  or  avian 
species  than  the  draft  HCP  as  amended 
by  the  conditions  in  the  state  legislation. 

Assembly  Bill  1986  appropriates, 
conditioned  on  issuance  of  the 
incidental  take  permits  and  approval  of 
the  Sustained  Yield  Plan  (SYP), 
additional  funding  for  the  future 
purchase  of  the  Owl  Creek  and  Grizzly 
Creek  Marbled  Murrelet  Conservation 
Areas  and,  to  the  extent  funds  are 
available,  purchase  of  tracts  known  as 
the  "Elk  River  Property"and  forest  land 
within  the  Mattole  River  watershed. 
These  purchases  would  not  be  a 
component  of  the  HCP,  incidental  take 
permits,  or  SYP.  The  state  legislation 
also  appropriates  an  additional 
$15,000,000  in  economic  assistance  to 
Humboldt  County  conditioned  on  the 
approval  of  the  incidental  take  permits 
and  SYP. 

Because  the  provisions  of  the  state 
legislation  identified  in  nimibered 


paragraphs  1  through  10  above  are  being 
considered  for  inclusion  in  a  final  HCP 
and  any  incidental  take  permits  that 
may  be  issued,  the  Services  invite 
public  comment  on  the  provisions.  The 
provisions  will  also  be  analyzed  in  the 
Draft  EIS/EIR  scheduled  to  be  released 
for  public  review  and  comment  in  early 
October  1998. 

Draft  Habitat  Conservation  Plan  Errata 

Several  inaccurate  statements  have 
been  identified  in  the  Pacific  Lumber 
Company's  Public  Review  Draft, 
Sustained  Yield  Plan/Habitat 
Conservation  Plan,  dated  July,  1998. 
These  statements  describe  the  effects  of 
the  action  as  proposed  by  the  Pacific 
Lumber  Company  at  that  time. 
Corrections  are  needed  to  provide  an 
accurate  portrayal  of  that  proposal.  The 
corrections  detailed  below  relate  to  the 
description  of  the  action  as  proposed  in 
the  July  1998  Public  Review  Draft. 

The  following  corrections  or 
clarifications  are  needed  within  the 
Marbled  Murrelet  Habitat  Conservation 
Plan,  Voliune  IV,  Part  B,  and  within  the 
Summary,  Volume  I,  Part  G.3. 

1 .  Correction  of  erroneous  statement 
regarding  protected  acreage  of  residual 
timber  stands. 

In  Volume  IV,  Part  B,  page  1,  last 
paragraph,  the  next  to  the  last  sentence 
should  be  replaced  with  the  following 
sentence:  A  substantial  amount  (at  least 
3,300  acres,  27%)  of  the  lower  density 
residual  old  growth  will  not  be  available  for 
harvest. 

The  original  sentence  in  the  Public  Review 
Draft  contained  two  errors.  The  errors 
derived  from  direct  incorporation  of  language 
provided  by  Thomas  Reid  &  Associates  in 
page  2  of  a  memorandum  to  members  of  the 
Marbled  Murrelet  Recovery  Team,  dated  June 
5, 1998.  That  memorandum  is  attached  to  the 
HCP/SYP  at  Volume  IV,  Part  B,  Section  14. 
As  a-result  of  a  typographical  error,  the  word 
"not"  was  omitted  from  a  corresponding 
sentence  in  that  memorandum.  Also,  the 
amount  of  residual  old-growth  that  would  be 
protected  was  incorrectly  calculated. 

2.  ClariScation  regarding  aggregate  and 
protected  acreages  for  MMCAs. 

In  the  Public  Review  Draft  HCP,  12 
separate  MMCAs  are  aggregated  into  8 
contiguous  areas,  one  of  which  would  be 
harvested  under  the  provisions  of  the  HCP 
(either  Owl  Creek  or  Grizzly  Creek,  see  e.g., 
paragraph  4,  Volume  IV,  Part  B,  Page  1).  In 
aggregate,  all  8  of  the  contiguous  N^^CAs 
comprise  approximately  8,500  acres.  This 
number  is  reported  in  Volume  I,  Part  B,  at 
two  locations  on  page  24;  the  last  sentence 
of  the  4th  paragraph,  and  the  first  sentence 
of  the  sixth  paragraph.  It  also  is  reported  in 
Volume  IV,  Part  B,  Section  9.a,  page  31;  and 
on  page  35  in  the  last  sentence  of  the  first 
paragraph  under  Section  II.  It  is  also  reported 
the  Sununary,  Volimie  I,  page  50,  in  the  last 
sentence  of  the  first  paragraph  under  Section 
d. 

For  clarification,  it  should  be  understood 
that  while  the  MMCAs  in  aggregate  would 
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total  approximately  8,500  acres,  either  the 
Owl  Creek  MMCA  or  the  Grizzly  Creek 
MMCA  would  be  harvested,  and  thus,  total 
acreage  protected  within  the  remaining 
MMCAs  would  actually  amount  to 
approximately  7,500  acres  (i.e.,  if  the  Owl 
Creek  MMCA  were  harvested  total  MMCA 
protection  will  be  7,586  acres),  not  8,500 
acres. 

Similarly,  total  acreage  of  Headwaters 
Reserve  and  MMCAs  would  equal 
approximately  15,000  acres,  not  17,000  acres, 
as  stated  in  Volume  IV,  Part  B,  in  the  final 
sentence  on  page  1,  and  on  page  31,  sec.  9.a, 
second  sentence.  This  error  abo  emanates 
from  the  Reid  memo  to  members  of  the 
Recovery  Team  dated  June  5, 1998,  attached 
to  the  HCP  at  Volume  IV,  Part  B,  Section  14. 
The  total  had  been  incorrectly  calculated. 

Dated:  September  9, 1998. 
Anne  C.  Badgley, 

Acting  Regional  Director,  Region  1,  Fish  and 
Wildlife  Service,  Portland,  Oregon. 

Dated:  September  14, 1998. 
Kevin  Collins. 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
(FR  Doc.  98-25459  Filed  9-22-98;  8:45  am] 

BUXmO  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

P.D.  M1798B] 

Quif  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Reef 
Fish  Stock  Assessment  Panel  (RFSAP). 
DATES:  A  meeting  of  the  RFSAP  will  be 
held  beginning  at  1:00  p.m.  on  Monday, 
October  5, 1998  and  will  ccmclude  by 
12:00  noon  on  Thursday,  October  8, 
1998.  • 

ADDRESSES:  The  meeting  will  be  held  at 
the  NMFS  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619;  telephone:  813-228-2815. 
SUPPLBNENTARY  INFORMATION:  The 
RFSAP  will  meet  to  review  a  stock 
assessment  on  the  status  of  the'red 


snapper  stock  in  the  Gulf  of  Mexico 
prepared  by  the  NMFS. 

Based  on  its  review  of  the  red  snapper 
stock  assessment,  the  RFSAP  will 
recommend  a  range  of  allowable 
biological  catch  (ABC)  for  1999,  and 
may  recommend  management  measures 
to  achieve  the  ABC.  In  addition,  the 
RFSAP  will  review  the  scientific 
information  behind  selection  of  specific 
values  for  the  red  snapper  control  rule 
parameters.  These  parameters  will  be 
used  by  the  Council  to  define  new 
criteria  for  establishing  overBshing  and 
overfished  thresholds,  and  a  rebuilding 
schedule  that  complies  with  new 
provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  for  preventing  overfishing  and 
rebuilding  overfished  stocks  that  were 
incorporated  into  the  Act  in  1996. 

The  RFSAP  is  composed  of  biologists 
who  are  trained  in  the  specialized  field 
of  population  dynamics.  They  advise 
the  Coimcil  on  the  status  of  stocks  and, 
when  necessary,  recommend  a  level  of 
ABC  needed  to  prevent  overfishing  or  to 
effect  a  recovery  of  an  overfished  stock. 
They  may  also  recommend  catch 
restrictions  needed  to  attain 
management  goals. 

The  conclusions  of  the  RFSAP  will  be 
reviewed  by  the  Council's  Standing  and 
Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC)  and  by  the 
Red  Snapper  Advisory  Panel  (RSAP)  at 
meetings  to  be  held  in  early  November. 
The  Council  will  set  a  1999  red  snapper 
total  allowable  catdi  (TAC)  and 
associated  management  measures  at  its 
meeting  in  Galveston,  TX  on  November 
9-12, 1998,  based  on  the 
recommendations  of  the  RFSAP,  SSC, 
and  public  testimony  that  will  be  taken 
at  the  Coimcil  meeting. 

Although  other  issues  not  contained 
in  this  agenda  nvay  come  before  the 
RFSAP  for  discussion,  in  accordance 
with  the  MagnusonStevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  action  during 
this  meeting.  Action  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agenda  listed  in  this  notice. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (see 
ADDRESSES). 

Special  Accomniodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  September  28, 1998. 


Dated:  September  18, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-25458  Filed  9-22-98;  8:45  am) 

BHJJNO  CODE  361»-a2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  091 7980] 

Mid-Atlantic  Rshery  Management 
Council  (MAFMC);  Meetings 

AQBCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Executive 
Committee,  Information  and  Education 
Committee,  and  Comprehensive 
Management  Committee  vtdll  hold  a 
public  meeting. 

DATES:  The  meetings  will  be  held  on 
Tuesday,  October  6, 1998  to  Thursday. 
October  8, 1998.. 

AE>DRES8ES:  This  meeting  will  be  held  at 
the  Holiday  Inn  Philadelphia 
International  Airport,  45  Industrial 
Highway,  Essington,  PA,  telephone  610- 
521-2400. 

Council  Address:  Mid-Atlantic 
Fishery  Management  Council,  300  S. 
New  Street,  Dover,  DE  19904,  telephone 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Moore.  Ph.D..  Acting 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council; 
telephone:  302-674-2331.  ext.  16. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  6,  the  Information  and 
Education  Committee  will  meet  from 
11:00  until  noon.  The  Comprehensive 
Management  Committee  will  meet  from 
1:00-3:00  p.m.  Council  will  meet  from 
3:00-5:00  p.m.  On  Wednesday,  October 
7,  the  Executive  Committee  will  meet 
from  8:00-9:00  a.m.  The  Committee 
Chairmen  will  meet  from  9:00-10:00 
a.m.  Coimcil  will  meet  from  10:00- 
11:00  a.m.  Council  will  meet,  together 
with  the  Atlantic  States  Marine 
Fisheries  Commission's  (ASMFC) 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Board  from  11:00  until  noon. 
Council  will  meet  with  the  ASMFC 
Bluefish  Board  from  1:00-5:00  p.m.  On 
Thursday,  October  8,  the  Council  will 
meet  from  8:00  a.m.  until  noon. 

Agenda  items  for  this  meeting  are: 
Adoption  of  Amendment  1  to  the 
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BlueHsh  Fishery  Management  Plan 
(FMP)  for  Secretarial  submission; 
adoption  of  Amendment  12  to  the 
Summer  Flounder.  Scup.  and  Black  Sea 
Bass  FMP,  Amendment  12  to  the 
Surfclam  and  Ocean  Quahog  FMP,  and 
Amendment  8  to  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  FMP  for 
Secretarial  submission;  possible  review 
and  comment  on  monkfish,  whiting. 
New  England  groundfish,  herring, 
lobster,  and  scallop  management 
measures;  discussion  of  the  1998  lUex 
quota;  discussion  and  possible 
recommendations  on  ICCAT 
recommendation  on  member  nation 
compliance  for  large  pelagics;  hear 
committee  reports  and  other  fishery 
management  matters. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  September  18. 1998. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-25457  Filed  9-22-98;  8:45  am] 

BILUNQ  COOE  X^0-i2-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0827980] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Clarification  and  Correction  to  a 

public  meeting  notice. 

SUMMARY:  The  agenda  for  the  meetings 
of  the  North  Pacific  Fishery 
Management  Council's  (Council) 
plenary  session  was  published  in  the 
Federal  Register  on  September  4, 1998. 
This  document  contains  a  clarification 
to  the  summary  and  an  addition  to  the 
previously  published  agenda. 


DATES:  The  meetings  will  be  held  on 
October  7-12,  1998. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Doubletree  Hotel-Seattle  Airport. 
18740  Pacific  Highway  South,  Seattle, 
WA  98118. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W, 
4th  Avenue.  Suite  306.  Anchorage,  AK 
99501-2252. 

SUPPLEMENTARY  INFORMATION:  The  initial 
agenda  was  published  in  the  Federal 
Register  on  September  4, 1998  (63  FR 
47269).  The  following  corrections  are 
made: 

On  page  47269,  under  SUMMARY,  add 
the  following  paragraph  after  the  first 
sentence  to  read  as  follows: 

"During  their  fishery  management 
report  to  the  Council.  NMFS  will  report 
on  ongoing  Section  7  consultations  on 
the  inshore/offshore  pollock  fisheries  in 
the  Bering  Sea/Aleutian  Islands  (BSAI) 
and  Gulf  of  Alaska  (GOA).  and  on  the 
BSAI  Atka  mackerel  fisheries.  NMFS 
will  also  report  their  progress  on 
development  of  a  Supplemental 
Environment  Impact  Statement  for  the 
BSAI  and  GOA  groundfish  fisheries." 

One  page  47270.  in  the  first  column, 
insert  agenda  16,  after  agenda  15,  and 
agenda  16  is  correctly  added  to  read  as 
follows: 

"16.  The  Council  will  review 
Congressional  action  (Senate  bill  1221) 
regarding  pollock  allocations  in  the 
Bering  Sea/Aleutian  Islands  and 
determine  what  Council  actions  are 
necessary." 

All  other  information  previously 
published  remains  unchanged. 

Dated:  September  18. 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  98-25455  Filed  9-22-98;  8:45  am] 

BILUNQ  COOE  3S1»-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  0917980] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Total  Catch  Determination 
Committee  will  hold  a  public  meeting. 


DATES:  The  meeting  will  be  held  on 
Wednesday.  October  14, 1998, 
beginning  at  1:00  p.m.  and  may  go  into 
the  evening  until  business  for  the  day  is 
completed.  The  meeting  will  reconvene 
at  8:00  a.m.  on  Thursday  .October  15, 
1998  and  continue  until  the  agenda  has 
been  completed. 

ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  at  the  Pacific 
Fishery  Management  Council  office, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  (503)  326-6352. 

SUPPLEMENTARY  INFORMATION:  This 
adhoc  committee  has  been  instructed  to 
continue  the  investigation  and 
development  of  a  program  to  determine 
total  groundfish  fishing  mortality  and 
discard  and  to  provide  the  information 
necessary  to  assess  the  effects  of  trip 
limit  management.  The  adhoc 
committee  will  propose  goals  for  a  data 
collection  program,  identify  funding 
options  and  impediments,  and  develop 
an  overall  program  design.  The  Council 
has  also  instructed  the  committee  to 
conduct  a  full  exploration  of  reasonable 
alternatives,  including  an  observer 
program  and  full  retention,  aiid  to 
address  equity  issues  associated  with  ' 
participation  of  various  gear  groups, 
vessel  size  categories,  and  funding. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
■  specifically  listed  in  this  notice. 

Special  Acconunodations 

,  The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  September  18, 1998. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  98-25456  Filed  9-22-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  081798B] 

Marine  Mammals 

AGB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

summary:  Notice  is  hereby  given  that  Dr. 
Robin  Baird,  Biology  Department. 
Dalhousie  University.  Halifax.  Nova 
Scotia,  B3H  4jl  Canada,  has  been  issued 
an  amendment  to  scientific  research 
Permit  No.  926. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.1315  East-West 
Highway,  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator.  Northwest 
Regional  Office.  NMFS.  NOAA.  7600 
Sand  Point  Way.  NE..  BIN  C15700, 
Seattle.  WA  98115,  (206/526-6150); 

Regional  Administrator,  Alaska 
Regional  Office,  NMFS,  NOAA.  709 
West  9th  Street,  Federal  Building, 
Juneau,  Alaska  99802  (907/586-72212); 
and 

Regional  Administrator,  Southwest 
Regional  Office.  NMFS.  NOAA,  501 
West  Ocean  Boulevard,  Suite  4200. 
Long  Beach.  CA  90802-4213  (562/980- 
4001). 

rOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On  June 
30, 1998.  notice  was  published  in  the 
Federal  Register  (63  FR  35568)  that  an 
amendment  of  permit  No.  926.  issued 
June  6. 1994  (59  FR  31217).  had  been 
requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  issued  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.\,  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  (ESA)  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Issuance  of  this  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 


of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  September  15, 1998. 
Abb  D.  Terbitth. 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  98-25462  Filed  9-22-98;  8:45  am) 

BRUNO  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

Patent  and  Trademarit  Office 
[Docket  Na  98060514^-8148-01] 

Request  for  Comments  on  interim 
Guidelines  for  Examination  of  Patent 
Applications  Under  the  35  U.S.C.  112 
f  1  "Written  Description"  Requirement; 
Extension  of  Comment  Period  and 
Notice  of  Hearing 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  hearings,  extension  of 

comment  period  and  request  for 

comments. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  will  hold  public  hearings, 
and  it  requests  comments,  on  issues 
relating  to  the  "vmtten  description" 
requirement  under  35  U.S.C.  112  11. 
Interested  members  of  the  public  are 
invited  to  testify  at  public  hearings  and 
to  present  written  comments  on  any  of 
the  topics  outlined  in  the 
supplementary  information  section  of 
this  notice. 

DATES:  Public  hearings  will  be  held  on 
Wednesday,  November  4,  1998,  and 
Friday,  November  6, 1998,  starting  each 
day  at  9  a.m.  and  ending  no  later  Uian 
5:00  p.m. 

Those  wishing  to  present  oral 
testimony  at  either  of  the  hearings  must 
request  an  opportunity  to  do  so  no  later 
than  Friday,  October  30.  Speakers  may 
provide  a  written  copy  of  their 
testimony  for  inclusion  in  the  record  of 
the  proceedings  no  later  than  November 
12, 1998. 

To  ensure  consideration,  written 
conunents  should  be  received  at  the 
PTO  by  November  12, 1998.  Written 
comments  and  transcripts  of  the 
hearings  will  be  available  for  public 
inspection  on  or  about  Monday. 
November  16, 1998. 
ADDRESSES:  The  November  4th  hearing 
will  be  held  at  the  Marriott  Long  Wharf, 
Salons  D,  E,  F,  296  State  Street.  Boston. 
MA  02109.  Questions  regarding  the 
facilities  and  lodging  should  be  directed 
to  the  Marriott  Long  Wharf,  TEL  (617) 
227-0800,  FAX  (617)  227-2867. 


The  November  6th  hearing  will  be 
held  at  The  Sheraton  San  Diego  Hotel  & 
Marina.  West  Tower,  Coronado 
Ballroom.  1590  Harbor  Island  Drive.  San 
Diego,  CA  92101-1092.  Questions 
regarding  the  facilities  and  lodging 
should  be  directed  to  The  Sheraton  San 
Diego  Hotel  &  Marina,  West  Tower,  TEL 
(619)  291-2900,  FAX  (619)  692-2337. 

Requests  to  testify  should  be  sent  to 
Mary  Critharis  by  telephone  at  (703) 
305-9300,  by  facsimile  transmission  at 
(703)  305-8885,  or  by  mail  marked  to 
attention  of  Mary  Critharis  addressed  to 
the  Assistant  Commissioner  for  Patents, 
Box  4,  Washington,  DC  20231.  No 
requests  for  oral  testimony  will  be 
accepted  through  electronic  mail. 

Written  comments  should  be 
addressed  to  Box  8.  Commissioner  of 
Patents  and  Trademarks,  Washington, 
D.C.  20231,  marked  to  the  attention  of 
Scott  A.  Chambers,  Associate  Solicitor, 
or  to  Box  Comments,  Assistant 
Commissioner  for  Patents,  Washington, 
D.C.  20231,  marked  to  the  attention  of 
Linda  S.  Therkom.  Comments  may  be 
submitted  by  facsimile  transmission  to 
Scott  A.  Chambers  at  (703)  305-9373,  or 
to  Linda  S.  Therkom  at  (703)  305-8825. 
Comments  may  be  submitted  by 
electronic  mail  to 
scott.chambers@uspto.gov,  or  to 
linda.therkom@uspto.gov. 

Written  comments  and  transcripts  of 
the  hearings  v\all  be  maintained  for 
public  inspection  in  Suite  918  of  Crystal 
Park  Two,  2121  Crystal  Drive, 
Arlington,  Virginia.  Transcripts  and 
comments  provided  in  machine 
readable  format  will  be  available 
through  anonymous  file  transfer 
protocol  (ftp)  via  the  Internet  (address: 
comments.uspto.gov)  and  through  the 
World  Wide  Web  (address; 
www.uspto.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  A.  Chambers  by  telephone  at  (703) 
305-9035,  by  facsimile  transmission  at 
(703)  305-9373,  by  mail  to  his  attention 
addressed  to  Box  8.  Commissioner  of 
Patents  and  Trademarks.  Washington, 
DC  20231,  or  by  electronic  mail  at 
scott.chambers@uspto.gov;  or  Linda  S. 
Therkom  by  telephone  at  (703)  305- 
8800.  by  facsimile  at  (703)  305-8825.  by 
mail  to  her  attention  addressed  to  Box 
Comments,  Assistant  Commissioner  for 
Patents,  Washington,  D.C.  20231,  or  by 
electronic  mail  at 
linda.therkom@uspto.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Interim  Guidelines  for  Examination  of 
Patent  Applications  Under  the  35  U.S.C. 
112  1 1,  "Written  Description" 
Requirement  were  published  at  63  FR 
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32639,  June  15, 1998,  and  at  1212  O.G. 
15,  July  7, 1998.  The  period  for 
comment  on  the  Interim  GuideUnes  was 
originally  set  to  end  September  14, 
1998.  The  period  for  comment  is  now 
extended.  Comments  will  be  accepted 
by  the  PTO  unUl  November  12, 1998. 

These  guidelines  are  intended  to 
assist  examiners  at  the  PTO  in  finding 
the  attributes  necessary  to  support  the 
written  description  requirement  of  35 
U.S.C.  112 1 1,  in  view  of  University  of 
California  v.  Eli  Lilly.  119  F.3d  1559,  43 
USPQ2d  1398  (Fed.  Cir.  1997),  and  the 
earlier  cases  Fiers  v.  Revel,  984  F.2d 
1164.  25  USPQ2d  1601  (Fed.  Cir.  1993). 
and  Amgen,  Inc.  v.  Chugai 
Pharmaceutical  Co..  927  F.2d  1200, 18 
USPQ2d  1016  (Fed.  Cir.  1991).  The  PTO 
endeavors  to  provide  clear  guidance  to 
Office  personnel  in  their  task  of 
administering  the  law  so  that  consistent 
results  are  achieved.  To  ensure  that 
examiners  know  when  applicants  have 
satisfied  the  requirements,  the 
guidelines  identify  criteria  supporting 
die  determination  that  an  application  is 
in  compliance  with  statutory 
requirements.  The  PTO  invites  the 
public  to  assist  it  in  identifying  the 
appropriate  descriptive  attributes  that 
Office  personnel  should  rely  on  in  their 
determinations. 

The  PTO  requests  comments  from  any 
interested  member  of  the  public  on  the 
interim  guidelines.  Although  the 
guidelines  are  directed  primarily  to 
written  descriptions  of  biotechnological 
inventions,  they  reflect  the  current 
understanding  of  the  PTO  and  apply 
across  the  board  to  all  relevant 
technologies.  Because  these  guidelines 
govern  internal  practices,  they  are 
exempt  from  notice  and  comment 
rulemaking  under  5  U.S.C.  553(b)(A). 

n.  Issues  for  Public  Comment 

Interested  members  of  the  public  are 
invited  to  testify  or  to  present  written 
comments  related  to  the  written 
description  requirement,  including  the 
following  issues. 

1.  Is  the  methodology  in  the  interim 
guidelines  accurate?  If  not,  please: 

(a)  Identify  any  legal  and/or  technical 
inaccuracies; 

(b)  Identify  any  changes  to  the 
guidelines  that  would  improve  their 
accuracy;  and 

(c)  Provide  explanations  and/or  legal 
basis  for  your  comments. 

2.  Do  the  gmdelines  list  the 
appropriate  relevant  factors  and 
descriptive  attributes  to  consider  in 
determining  whether  the  written 
description  requirement  of  35  U.S.C. 
112  1 1,  is  satisfied?  If  not,  please: 

(a)  Identify  factors  and  descriptive 
attributes  which  have  been  omitted; 


(b)  Identify  any  examples  or  parts  of 
the  analysis  which  are  over  inclusive;  or 

(c)  Explain  any  changes  which  would 
improve  the  analysis. 

3.  Should  the  scope  of  these 
guidelines  be  limited  to  certain 
technologies?  If  so,  please: 

(a)  Identify  the  technologies  that 
should  be  encompassed,  and 

(b)  Give  reasons  why  the  guidelines 
should  not  encompass  other 
technologies  generally. 

4.  Should  the  scope  of  these 
guidelines  encompass  all  technologies? 
If  so,  please: 

(a)  State  reasons  why  the  guidelines 
should  encompass  technologies  in 
addition  to  those  discussed  in  the 
interim  guidelines; 

(b)  Give  specific,  factual  examples 
that  the  guidelines  should  address,  and 
how  35  U.S.C.  112 1 1,  applies  to  the 
examples;  and 

(c)  If  these  examples  are  subject  to  a 
rejection,  how  that  rejection  could  be 
overcome. 

5.  How  should  "possession  of  the 
invention"  be  defined  for  purposes  of 
applying  the  written  description 
requirement? 

6.  How  should  the  transition  terms 
"having"  and  "consisting  essentially  of 
be  treated  within  the  context  of 
nucleotide  and  amino  acid  sequence 
claims? 

7.  How  should  the  guidelines  be 
expanded  to  specifically  address 
process  and/or  product-by-process 
claims? 

(a)  Please  suggest  examples  of  process 
or  product-by-process  claims  you  want 
to  see  addressed  in  the  guidelines,  and 
how  35  U.S.C.  112  1 1,  applies  to  the 
examples; 

(b)  Suggest  how  the  examples  of 
process  or  product-by-process  claims 
should  be  analyzed  under  the 
guidelines;  and 

(c)  If  these  examples  are  subject  to  a 
rejection,  how  that  rejection  could  be 
overcome. 

8.  How  should  the  final  guidelines 
address  the  deposit  of  a  biological 
material  made  under  37  CFR  1.801? 

(a)  Please  suggest  how  the  date  of 
deposit  should  be  considered  with 
respect  to  establishing  possession  of  the 
invention  at  the  time  of  filing; 

(b)  Suggest  what  significance  should 
be  assigned  to  a  deposit  in  assessing 
compUance  with  the  written  description 
requirement;  and 

(c)  Conmient  on  the  extent  to  which 
a  deposit  of  biological  material  may  be 
relied  on  to  support  the  addition  of 
sequence  information  or  the  correction 
of  sequence  information  in  the 
originally  filed  application. 

9.  What  impact  will  the  guidelines 
have  on  issued  patents,  currently 


pending  applications,  or  applications  to 
be  filed  after  publication  of  the  final 
written  description  guidelines? 

10.  Is  there  any  basis  in  law  or  fact  for 
treating  expressed  sequence  tags  (ESTs) 
differently  than  any  other  nucleic  add 
under  the  written  description 
requirement? 

11.  Are  there  additional  issues  related 
to  other  statutory  requirements  of  Tide 
35  invoked  in  the  patenting  of  ESTs?  If 
so,  please  set  forth  those  issues 
separately  and  specifically. 

m.  Guidelines  for  Oral  Testimony 

Individuals  wishing  to  testify  at  the 
hearings  must  adhere  to  the  following 
gmdelines: 

1.  Requests  to  testify  must  include  the 
speaker's  name,  affiliation,  title,  phone 
number,  fax  number,  mailing  address, 
and  Internet  mail  address  (if  available). 

2.  Speakers  will  have  between  seven 
and  fifteen  minutes  to  present  their 
remarks.  The  exact  amount  of  time 
allocated  per  speaker  will  be 
determined  after  the  final  niunber  of 
parties  testifying  has  been  determined. 
All  efforts  vtrill  be  made  to  accommodate 
requests  presented  before  the  day  of  the 
hearing  for  additional  time  for 
testimony. 

3.  Requests  to  testify  may  be  accepted 
on  the  date  of  the  hearing  if  sufficient 
time  is  available  on  the  schedule.  No 
one  will  be  permitted  to  testify  without 
prior  approval. 

A  scnedule  providing  approximate 
times  for  testimony  will  be  provided  to 
all  speakers  the  morning  of  the  day  of 
the  hearing. 

Speakers  are  advised  that  the 
schedule  for  testimony  may  be  subject 
to  change  during  the  course  of  the 
'  hearings. 

IV.  Guidelines  fin-  Written  Comments 

Written  comments  should  include  the 
following  information: 

1.  Name  and  affiliation  of  the 
individual  responding. 

2.  If  applicable,  an  indication  of 
whether  comments  offered  represent 
views  of  the  respondent's  organization 
or  are  the  respondent's  personal  views. 

3.  If  applicable,  information  on  the 
respondent's  organization,  including  the 
type  of  organization  (e.g.,  business, 
trade  group,  university,  non-profit 
organization)  and  general  areas  of 
interest. 

Information  that  is  provided  piirsuant 
to  this  notice  will  be  made  part  of  the 
public  record.  In  view  of  this,  parties 
should  not  provide  information  they  do 
not  wish  publicly  disclosed.  Parties  who 
would  like  to  rely  on  confidential 
information  to  illustrate  a  point  being 
made  are  requested  to  summarize  or 


Federal  Register /Vol.  63,  No.  184 /Wednesday,  September  23,  1998 /Notices 


5088» 


otherwise  provide  the  information  in  a 
way  that  will  permit  its  public 
disclosure. 

Parties  offering  testimony  or  written 
comments  should  provide  their 
comments  in  machine  readable  format, 
if  possible.  Such  submissions  should  be 
provided  by  electronic  mail  messages 
over  the  Internet,  or  on  a  3.5"  floppy 
disk  formatted  for  use  in  either  a 
Macintosh  or  MS-EKDS  based  computer. 
Machine  readable  submissions  should 
be  provided  as  unformatted  text  (e.g., 
ASCII  or  plain  text),  or  as  formatted  text 
in  one  of  the  following  file  formats: 
Microsoft  Word  (Macintosh,  DOS  or 
Windows  versions)  or  WordPerfect 
(Macintosh,  DOS  or  Windows  versions). 

V.  Guidelines  for  Comments  via 
Internet 

Comments  received  via  the  Internet 
should  include  the  same  information 
requested  in  the  guidelines  set  out  for 
written  comments. 

Dated:  September  16, 1998. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  98-25355  Filed  9-22-98;  8:45  am) 

BILUNQ  CODE  3610-16-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  and  Redeslgnation  of 
Import  Limits  for  Certain  Cotton,  Wool 
and  Man-Made  Fiber  Textiles  and 
Textile  Products  and  S\Xk  Blend  and 
Other  Vegetable  Fiber  Apparel 
Produced  or  Manufactured  in  the 
Philippines 

September  16, 1998. 

kGENCi:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

and  amending  the  coverage  of  limits. 

EFFECTIVE  DATE:  September  23,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMB4TARY  INFORIMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.Q  1854): 


Executive  Order  11651  of  March  3, 1972,  as 
amended. 

In  a  Memorandum  of  Understanding 
(MOU)  dated  August  19, 1998.  the 
Governments  of  the  United  States  and 
the  Republic  of  the  Philippines  agreed 
to  amend  the  coverage  of  Group  n  to 
include  Categories  361,  369-S  and  611 
and  to  increase  the  1998  Group  II  limit. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  64361,  published  on 
December  5, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  16, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  1, 1997,  as 
corrected  on  December  23. 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exprnrted  during  the  twelven- 
month  period  which  began  on  January  1, 
1998  and  extends  tluough  December  31, 
1998. 

Effective  on  September  23, 1998,  you  are 
directed  to  amend  the  Group  II  designation 
to  include  the  coverage  of  Categories  361, 
369-S '  and  611.  Categories  361,  369-S  and 
611  shall  be  sublevels  in  Group  II.  Import 
charges  already  made  to  these  categories 
shall  be  moved  to  Group  II.  The  1998  limit 
for  Group  II  shall  be  increased  to  190,612,355 
square  meters  equivalent  ^. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreemen  ts. 

[FR  Doc.  98-25388  Filed  9-22-98:  8:45  am] 

BILLING  CODE  3S10-0R-F 


'  Category  369-S:  only  HTS  number 
6307.10.2005. 

2  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1997. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Restraint  Limits 
for  Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Thailand 

September  16, 1998. 

AQB4CY:  Committee  for  the 

Implementation  of  Textile  Agreements 

fCITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
OfGce  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPt-EMBfTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift,  carryforward  and 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  65246,  published  on 
December  11, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  16, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impwrts  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  lanuary  1, 1998  and  extends 
through  December  31, 1998. 
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Efifective  on  September  23, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Level  in  Group  I 

603 

Sublevels  in  Group  II 

338/339 

638/639 


Adjusted  twelve-month 
limits 


2,383,937  kilograms. 

2,308.579  dozen. 
2.202.518  dozen. 


^The  limits  have  not  been  adjusted  to  ac- 
count (or  any  imports  exported  after  December 
31.  1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  98-25387  Filed  9-22-98;  8:45  am] 

aiLUNO  COOE  3610-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Re-instatement  of  Export  Visa  and 
Certification  Requirements  for  Certain 
Cotton.  Wool.  Man-Made  Fit>er.  Silk 
Biend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Haiti 

September  17, 1998. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  re-instating 
export  visa  and  certification 
requirements. 

EFFECTIVE  DATE:  October  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

A  notice  published  in  the  Federal 
Register  on  November  26, 1997  (62  FR 
63076)  announces  a  temporary 
suspension  of  export  visa  and 
certification  requirements  for  all  textile 
products,  produced  or  manufactured  in 
Haiti  and  exported  to  the  United  States. 
Effective  on  October  1, 1998.  the 
suspension  is  rescinded. 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  re-instate 
visa  and  certification  requirements  for 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile 
products,  produced  or  manufactured  in 
Haiti  and  exported  firom  Haiti  on  or  after 
October  1. 1998.  Textile  products 
exported  firom  Haiti  during  the  period 
October  1. 1998  through  October  31. 
1998  shall  not  be  denied  entry  for  lack 
of  a  visa  or  certification.  Goods  exported 
from  Haiti  on  or  after  November  1. 1998 
shall  be  denied  entry  if  not 
accompanied  by  an  appropriate  export 
visa  or  certification. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  17, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  letter  cancels  and 
supersedes  the  directive  issued  to  you  on 
November  21, 1997  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements  which  directed  you,  until  further 
notice,  to  waive  export  visa  and  certification 
requirements  for  textile  products,  produced 
or  manufactured  in  Haiti  and  exported  firom 
Haiti  to  the  United  States. 

Effective  on  October  1, 1998,  you  are 
directed  to  require  a  visa  or  certification  for 
all  shipments  of  textile  products,  produced 
or  manufactured  in  Haiti  and  exported  from 
Haiti  on  or  after  October  1, 1998.  Textile 
products  exported  from  Haiti  during  the 
period  October  1 , 1 998  through  October  31, 
1998  shall  not  he  denied  entry  for  lack  of  a 
visa  or  certification.  Goods  exported  from 
Haiti  on  or  after  November  1, 1998  shall  be 
denied  entry  if  not  accompanied  by  an 
appropriate  export  visa  or  certification. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc.  98-25389  Filed  9-22-98;  8:45  am] 

BILLING  COOE  SSIO-OR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Collection;  Comment 
Request 


action:  Notice. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 


effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood.  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
Currently,  the  Corporation  is  soliciting 
comments  concerning  the  development 
of  4  new  program  progress  reports.  The 
4  new  progress  reports  are:  (1)  Progress 
Report  for  AmeriCorps*  Indian  Tribes  or 
Territory  Programs;  (2)Progress  Report 
for  AmeriCorps* State  Program  or 
National  Direct  Operating  Site;  (3) 
Progress  Report  for 
AmeriCorps'National  Parent 
Organizations  or  State  Commission;  and 
(4)  AmeriCorps  Education  Awards 
Program  Progress  Report.  This  notice 
combines  all  foiu'  new  progress  reports 
into  one  notice  for  public  comments. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  November  23, 
1998. 

The  Corporation  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity' of  the  _, 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

ADDRESSES:  Send  comments  to 
Corporation  for  National  and 
Community  Service.  Attn:  Peter 
Heinaru.  Director.  AmeriCorps'State 
and  National.  1201  New  York  Avenue, 
N.W.  Washington.  D.C.  20525. 
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FOR  FURTHER  INFORMATION  CONTACT:  Rosa 
Harrison (202) 606-5000. x433. 
SUPPLEMENTARY  INFORMATION: 

I.  Progress  Report  for 
AmeriCorps'Indian  Tribes  or  Territory 
Programs 

A.  Background 

The  information  being  collected  in 
these  reports  has  previously  been 
collected  using  draft  copies  of  similar 
forms.  These  forms  have  been 
developed  with  signiHcant  input  from 
AmeriCorps  grantees  and  in  many  cases 
mirror  those  used  by  grantees  to  collect 
information  from  their  sub-grantees,  in 
some  instances  on  a  more  frequent 
basis. 

B.  Current  Action 

This  information  wrill  be  submitted 
tri-annually  to  the  Corporation  for 
review  and  analysis.  The  information 
will  be  used  to  track  progress  toward 
objectives,  monitor  other  aspects  of 
program  performance,  identify  training 
and  technical  assistance  needs,  and 
provide  information  for  dissemination 
to  Corporation  stakeholders,  including 
Congress. 

Type  of  Review:  New  Request. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Progress  Report  for 
AmeriCorps*Indian  Tribes  or  Territory 
Programs. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  All  approved  Indian 
Tribes  and  Territory  AmeriCorps 
Programs. 

Total  Respondents:  15  grantees. 

Frequency:  3  times  a  year. 

Average  Time  Per  Response:  3  hours. 

Estimated  Total  Burden  Hours:  135 
hours. 

Total  Burden  Cost  (capital/startup): 
$140.13. 

Total  Burden  Cost  (operating/ 
maintenance):  $2,102. 

n.  Progress  Report  for 
AmeriCorps'State  Program  or  National 
Direct  Operating  Site 

A.  Background 

The  information  being  collected  in 
these  reports  has  previously  been 
collected  using  draft  copies  of  similar 
forms.  These  forms  have  been 
developed  with  signiHcant  input  firom 
AmeriCorps  grantees  and  in  many  cases 
mirror  those  used  by  grantees  to  collect 
information  from  their  sub-grantees,  in 
some  instances  on  a  more  frequent 
basis. 

B.  Current  Action 

This  information  will  be  submitted 
tri-annually  to  the  Corporation  for 


review  and  analysis.  The  information 
will  be  used  to  track  progress  toward 
objectives,  monitor  other  aspects  of 
program  performance,  identify  training 
and  technical  assistance  needs,  and 
provide  information  for  dissemination 
to  Corporation  stakeholders,  including 
Congress. 

Type  of  Review:  New  Request. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Progress  Report  for 
AmeriCorps* State  Program  or  National 
Direct  Operating  Site. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  All  approved 
AmeriCorps* State  Program/National 
Direct  Operating  Sites. 

Total  Respondents:  650. 

Frequency:  3  times  a  year. 

Average  Time  Per  Response:  3  hours. 

Estimated  Total  Burden  Hours:  5850 
hours. 

Total  Burden  Cost  (capital/startup): 
$138.42. 

Total  Burden  Cost  (operating/ 
maintenance):  $89,973. 

III.  Progress  Report  for 
AmeriCorps*  National  Parent 
Organization  or  State  Commission 

A.  Background 

The  information  being  collected  in 
these  reports  has  previously  been 
collected  using  draft  copies  of  similar 
forms.  These  forms  have  been 
developed  vtrith  signiftcant  input  from 
AmeriCorps  grantees  and  in  many  cases 
mirror  those  used  by  grantees  to  collect 
information  from  their  sub-grantees,  in 
some  instances  on  a  more  frequent 
basis. 

B.  Current  Action 

This  information  will  be  submitted 
tri-annually  to  the  Corporation  for 
review  and  analysis.  The  information 
will  be  used  to  track  progress  toward 
objectives,  monitor  other  aspects  of 
program  i}erfonnance.  identify  training 
and  technical  assistance  needs,  and 
provide  information  for  dissemination 
to  Corporation  stakeholders,  including 
Congress. 

Type  of  Review:  New  Request. 

Agency.  Corporation  for  National  and 
Community  Service. 

Title:  Progress  Report  for 
AmeriCorps*National  Parent 
Organizations  or  State  Commissions. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  All  approved 
AmeriCorps*National  Parent 
Organizations  or  State  Commissions. 

Total  Respondents:  70. 

Frequency:  3  times  a  year. 


Average  Time  Per  Response:  5  hoiirs. 

Estimated  Total  Burden  Hours:  1 ,050 
hours. 

Total  Burden  Cost  (capital/startup): 
$230.13. 

Total  Burden  Cost  (operating/ 
maintenance):  $16,109.10. 

IV.  Progress  Report  for  AmeriCorps 
Education  Awards  Program 

A.  Background 

The  information  being  collected  in 
these  reports  has  previously  been 
collected  using  draft  copies  of  similar 
forms. 

B.  Current  Action 

This  information  will  be  submitted 
tri-annually  to  the  Corporation  for 
review  and  analysis.  The  information 
will  be  used  to  track  progress  toward 
objectives,  monitor  other  aspects  of 
program  performance,  identify  training 
and  technical  assistance  needs,  and 
provide  information  for  dissemination 
to  Corporation  stakeholders,  including 
Congress. 

Type  of  Review:  New  Request. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Progress  Report  for  AmeriCorps 
Education  Awards  Program. 

OMB  Number:  None. 

Age/icy  Number:  None. 

Affected  Public:  All  approved 
AmeriCorps  Education  Awards  Program 
sponsors. 

Total  Respondents:  200. 

Frequency:  3  times  a  year. 

Average  Time  Per  Response:  2  hours. 

Estimated  Total  Burden  Hours:  1,200 
hours. 

Total  Burden  Cost  (capital/startup): 
$93.42. 

Total  Burden  Cost  (operating/ 
maintenance):  $18,684. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  vrill 
also  become  a  matter  of  public  record. 

Dated:  September  17, 1998. 
Kenneth  L.  Klothen, 
General  Counsel. 

(FR  Doc.  9»-25391  Filed  9-22-98;  8:45  am] 
BMJJNQCOOE  aos»-a-u 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Anny 

Notice  of  Availability  of  the  Record  of 
Decision  for  Pilot  Testing 
Neutralizatlon/Biotreatment  of  Mustard 
Agent  at  At)erdeen  Proving  Ground, 
Maryland 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Record  of  Decision. 

summary:  This  annoimces  the 
availability  of  the  Record  of  Decision 
(ROD)  which  docimients  and  explains 
the  Department  of  the  Army's  decision 
to  construct  and  operate  a  faciUty  to 

Eilot  test  the  neutralization/ 
iotreatment  process  of  mustard  agent 
using  water  at  Aberdeen  Proving 
Ground  (APG),  Maryland. 
ADDRESSES:  To  obtain  copies  of  the 
ROD,  contact  Ms.  Nancy  Hoffman, 
Edgewood  Community  Outreach  Office, 
Woodbridge,  Station,  1011  Woodbridge 
Center  Way,  Edgewood,  Maryland 
21040. 

FOR  FURTHER  INFORMATKm  CONTACT: 
Ms.  Catherine  Herlinger  at  (800)  488- 
0648  or  (410)  43&-2583. 
SUPPLEMENTARY  INFORMATION:  The  Army 
has  determined  that  the  Final 
Environmental  Impact  Statement  (EIS) 
adequately  addresses  the  potential 
impacts  of  the  Army's  actions  relating  to 
the  disposal  of  mustard  agent  stored  at 
APG.  llie  Army  has  also  determined 
that  the  conclusions  in  the  Final  EIS 
establish  that  the  decision  to  pilot  test 
the  neutralization/biotreatment  process 
for  mustard  agent  using  water  at  the 
preferred  site  provides  maximum 
protection  to  the  environment,  the 
general  public,  and  workers  at  the  pilot 
test  facility.  The  Army  plans  to  dispose 
of  615  tons  of  mustard  agent  stored  at 
APG  consistent  with  the  terms  of  the 
ROD. 

The  alternatives  considered  in  the 
Final  EIS  were  no  action  (i.e.,  continued 
storage  of  mustard  agent  at  AJPG)  and 
locating  the  pilot  facility  at  one  of  two 
potential  sites  within  APG.  Although 
the  no  action  alternative  is  not  viable 
under  Public  Law  99-145  (the 
Department  of  Defense  Authorization 
Act  of  1986),  it  was  analyzed  to  provide 
a  comparison  with  the  proposed  action. 
A  comparison  was  made  of  the  potential 
impacts  of  two  different  locations  at 
APG  for  the  facility.  The  locations  were 
identified  using  criteria  based  on  safety 
and  compatibiUty  with  current  APG 
activities.  The  selected  site,  located  on 
the  Bush  River  Peninsula,  has  the 
advfmtage  of  being  adjacent  to  the 
Chemical  Agent  Storage  Yard,  where  the 
mustard  agent  is  stored  in  ton 
containers.  Additionally,  it  was 


determined  to  result  in  lower  potential  ■ 
impacts  to  human  health,  land,  water 
and  ecological  resources.  Detonations  of 
explosives  and  ordnance  and  testing 
munitions  have  previously 
contaminated  the  alternative  site.  Site 
clean  up  and  remediation  activities  are 
not  currently  scheduled  prior  to 
construction.  This  would  result  in 
increased  project  duration  and 
significantly  impact  the  Chemical 
Stockpile  Disposal  Program  mission's 
schedule  date  targeted  for  December 
2004.  Based  on  these  impact  analyses,  it 
is  concluded  that  conducting  pilot  test 
operations  at  the  selected  site  is  the 
preferred  environmental  alternative  for 
implementing  the  neutrahzation/ 
biotreatment  process  using  water. 

Copies  of  the  ROD  may  also  be 
obtained  by  calling  Ms.  Hoffman, 
Edgewood  Community  Outreach  Office, 
at  (410)  676-6800. 

Questions  may  be  forwarded  to  Office 
of  the  Program  Manager  for  Chemical 
Demilitarization.  ATTN:  SFAE-CD-P 
(Ms.  Herlinger),  Building  E4585, 
Aberdeen  Proving  Ground,  Maryland 
21010-5401;  or  via  e-mail  at 
cherling@cdra.apgea.army.mil. 

Dated:  September  16, 1998. 
Richard  E.  Newsome, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Health)  OASA  (I.  LS-E). 
(FR  Doc.  9»-25394  Filed  9-22-98;  8:45  am] 
BILUNO  CODE  37ie-e«-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Environmental  Assessment  (EA)  on 
the  Disposal  and  Reuse  of  the  Defense 
Distribution  Depot  Memphis, 
Tennessee  (DDIIfT) 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Department  of  the  Army 
is  announcing  today  the  extension  of  the 
comment  period  for  the  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FNSI)  for  the 
disposal  and  reuse  of  the  Defense 
Distribution  Depot  Memphis,  Tennessee 
(DDMT). 

DATES:  Submit  comments  on  or  before 
October  23, 1998. 

ADDRESSES:  Questions  and  comments 
should  be  directed  to  Mr.  Jerry  Jones, 
Corps  of  Engineers.  Mobile  District 
(ATTN:  CESAM-PD-EI),  109  St.  Joseph 
Street,  P.O.  Box  2288,  Mobile,  Alabama 
36628-0001. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jerry  Jones  at  facsimile  (334)  694- 
3815. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Availability  (NOA)  and  a  simimary  of 
the  proposed  action  was  published  in 
the  Federal  Register  (63  FR  24165)  on 
May  1, 1998.  l^e  notice  described  the 
Army's  preferred  alternative  of 
encumbered  disposal  of  DDMT  to 
mitigate  the  adverse  economic  impact  of 
closing  the  installation.  The  FNSI  was 
signed  on  March  13, 1998.  Following 
publication  of  the  NOA,  the  Defense 
Depot  Memphis  Concerned  Citizens 
Conmaittee,  the  Environmental 
Protection  Agency,  and  the  Tennessee 
Department  of  Environment  and 
Conservation  requested  an  extension  of 
the  public  comment  period.  The  original 
comment  period  closed  June  1, 1998. 

The  EA  evaluates  the  environmental 
and  socioeconomic  effects  associated 
with  the  disposal  and  subsequent  reuse 
of  the  DDMT.  The  Army  proposes  to 
dispose  of  642  acres  divided  into  two 
sections,  the  main  installation  (574 
acres)  and  Dunn  Field  (68  acres).  This 
EA  concludes  that  the  disposal  and 
subsequent  reuse  of  the  property  will 
not  have  a  significant  impact  on  the 
human  environment. 

A  copy  of  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  has  been  placed  at 
the  Memphis/Shelby  County  Public 
Library,  Main  Branch,  1850  Peabody. 
Memphis,  TN  38104;  Memphis/Shelby 
County  Health  Department,  Pollution 
Control  Division,  814  Je%rson  Avenue, 
Memphis,  TN  38106;  Memphis/Shelby 
County  Public  Library,  Cherokee 
Branch,  3300  Sharpe  Avenue,  Memphis, 
TN  38111;  The  Memphis  Depot 
Caretaker,  2163  Airways  Boulevard, 
Building  14,  Memphis,  TN  38114. 

Dated:  September  17, 1998. 
Richard  E.  Newsome, 
Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Health)  OASA(IJ^E). 
(FR  Doc.  98-25404  Filed  9-22-98;  8:45  am] 
BIUJNG  CODE  S710-4S-M 


DEPARTMENT  OF  ENERGY 

Basic  Energy  Sciences  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770), 
notice  is  given  of  a  meeting  of  the  Basic 
Energy  Sciences  Advisory  Committee 
(BESAC). 
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DATES  AND  TMES:  Monday,  October  26, 
1998 — 8:30  a.m.-5:00  p.m.  Tuesday, 
October  27, 1998 — 8:30  a.m.-3:00  p.m. 
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ADDRESSES:  Gaithersbiirg  Hilton,  620 
Perry  Parlcway,  Gaithersbuig,  MD  20877. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Dehmer,  Basic  Energy  Sciences 
Advisory  Committee;  U.S.  Department 
of  Energy:  ER-IO.  GTN;  19901 
Germantown  Road;  Germantown,  MD 
20874-1290:  Telephone:  (301)  903- 
5565. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The 
Committee  will  provide  advice  and 
gmdance  with  respect  to  the  basic 
energy  sciences  research  program. 

Te/itotivip  Agenda:  Agenda  will 
include  discussions  of  the  following: 

•  BESAC  High  Flux  Isotope  Reactor 
(HFK)  Review  Report 

•  BESAC  4th  Generation  Light  Source 
Panel  Update 

•  BESAC  Complex  and  Collective 
Phenomena  Update 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  her 
judgment,  fodlitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Patricia  Dehmer  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Public 
comment  will  follow  the  10  minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room;  lE-190,  Foirestal 
Building:  1000  Independence  Avenue, 
SW;  Washington,  DC  20585;  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 

Issued  in  Washington,  DC  on  September 
16, 1998. 
Ahliea  T.  Van»go, 

Acting  Deputy  Advisory  Committee 
MandgBment  Officer. 

(PR  Doc  9&-25417  Filed  9-22-98;  8:45  am] 

BIUMM  COM  Mffr41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9S-3774-0OCq 

Choctaw  Genoratten  Umitad 
Partnership;  Notica  of  Issuanca  of 
Order 

September  17, 1998. 

Choctaw  Generation  Limited 
Partnership  (Choctaw),  a  Delaware 
limited  partnership,  and  wholly-owned 
subsidiary  of  Tractebel  Power,  Inc.,  a 
Delaware  corporaticHi,  which  is  in  turn 
an  indirect  wholly-owned  subsidiary  of 
Tractebel,  S.A.,  a  Belgian  energy 
services  corporation,  filed  an 
application  to  engage  in  wholesale 
power  sales  at  mariut^based  rates,  and 
for  cratain  waivers  and  authorizations. 
In  particular,  Choctaw  requested  that 
the  Commission  grant  blanket  aj^roval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  UabiUties  by  Choctaw.  On  September 
15, 1998,  the  Commission  issued  an 
Order  Accepting  For  Filing  Proposed 
Market-Based  Rates  (Order),  in  the 
above-docketed  proceeding. 

The  Commission's  September  15, 
1998.  Order  granted  the  request  for 
blanket  approval  imdar  Part  34,  subject 
to  the  conditions  found  in  Ordering 
Paragraphs  (C).  (D),  and  (F): 

(C)  Within  30  days  of  the  d^e  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Choctaw 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.211  and 
385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above.  Choctaw  is  hereby 
authorized  to  issue  securities  and 
asstmie  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issue  or 
assimiption  is  for  same  lawful  object 
within  the  corporate  purposes  of 
Choctaw,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  'The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  pubUc  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Choctaw's  issuances  of  securities  or 
assumptions  of  Uabilities  *  *  * 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
IS,  1998. 

Copies  of  the  full  text  of  the  Order  are 
available  fit)m  the  Commission's  PubUc 
Reference  Branch.  888  First  Street.  NE.. 
Washington,  DC  20426. 
David  P.  Boa^Bts. 
Secntaiy. 

(FR  Doc  98-25383  Filed  9-22-98;  8:45  am] 
MUMQ  COK  ITIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

IDockatNo.  RP9S-400-000) 

Croaaroads  npallna  Company;  Notica 

of  Propoaad  Changaa  In  FERC  Qaa 
Tariff 

September  17, 1998. 

Take  notice  that  on  September  14, 
1998,  Crossroads  Pipeline  Company 
(Crossroads)  tendoed  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  the  following  tariff  sheets,  with 
an  effective  date  of  August  1. 1998: 

Third  Revised  Sheet  No.  39 
Third  Revised  Sheet  No.  76 
First  Revised  Sheet  No.  76.1 

Crossroad  states  that  the  filing  is 
being  filed  to  cmnply  with  Order  No. 
587-G.  Standards  of  Business  Practices 
of  Interstate  Natural  Gas  Pipelines 
issued  on  April  16. 1998  in  Docket  No. 
RM96-1-007,  83  FERC  \  61.029. 
Crossroads  states  that  the  revised  tariff 
sheet  included  herewith  reflects  Version 
1.2  standards  promulgated  by  the  Gas 
Industry  Standards  Board  which  were 
adopted  by  the  Commission  and 
incorporated  by  reference  in  the 
ConimissicHi's  R^ulations.  Specifically, 
in  addition  to  upgrading  the  version  of 
previously  adopted  standards,  newly 
adopted  Standards  1.4.6.  2.4.6,  4.3.5. 
4.3.16  and  5.3.30  are  inctuporated  by 
reference  and  Standard  4.3.4  has  been 
deleted. 

Crossroad  states  that  copies  of  its 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
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Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  Rle  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-25381  Filed  9-22-98;  8:45  am) 

BILUNG  CODE  6717-01-44 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-771-000] 

Florida  Gas  Transmission  Company 
and  Texas  Eastern  Transmission 
Corporation;  Notice  of  Joint 
Application 

September  17. 1998. 

Take  notice  that  on  September  10, 
1998,  Florida  Gas  Transmission 
Company  (FGT).  1400  Smith  Street,  P.O. 
Box  1188.  Houston,  Texas  77251-1888 
and  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
77056-5310,  filed  in  Docket  No.  CP98- 
771-000  a  request  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
gas  exchange  service  agreement  dated 
May  24, 1973  (May  24th  Agreement),  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  and  Texas  Eastern  state  that  the 
May  24th  Agreement  was  approved  by 
the  Federal  Power  Commission  in 
Docket  No.  CP74-56  and  that  it 
provided  for  the  exchange  of  gas 
between  the  parties  at  points  of 
interconnection  between  FGT's  and 
Texas  Eastern's  facilities  in  Matagorda 
County,  Texas,  St.  Laundry  Parish, 
Louisiana,  and  Pointe  Coupee  Parish, 
Louisiana.  FGT  and  Texas  Eastern  also 
state  that  the  May  24th  Agreement  has 
not  been  used  since  prior  to  )une  1, 
1993. 

FGT  and  Texas  Eastern  state  that  in 
compliance  with  Part  154  of  the 
Commission's  Regulations,  FGT  filed 
the  May  24th  Agreement  as  Rate 
Schedule  E-9  in  its  FERC  Gas  Tariff 
Original  Volume  No.  3,  and  that  Texas 
Eastern  filed  the  May  24th  Agreement  as 
Rate  Schedule  X-72  in  its  FERC  Gas 
Tariff  Original  Volume  No.  2. 


FGT  and  Texas  Eastern  also  state  that 
the  proposed  abandonment  will  not 
result  in  the  abandonment  of  any 
facilities;  will  not  result  in  the 
abandonment  of  service  to  any 
customers;  and  will  not  disadvantage 
any  customers.  , 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
8, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  or  Texas  Eastern  to 
appear  or  be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  98-25376  Filed  9-22-98;  8:45  am) 

BILUNG  C00€  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-401-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  In 
FERC  Gas  Tariff 

September  17. 1998. 

Take  notice  that  on  September  15, 
1998,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  October  17, 1998: 

Twentieth  Revised  Sheet  No.  4 
Fifth  Revised  Sheet  No.  46 
Second  Revised  Sheet  No.  46A 
Seventh  Revised  Sheet  No.  47 

Iroquois  states  that  the  instant  filing  is 
designed  to  convert  its  tariff  and  rates 
from  a  volumetric  to  a  thermal  basis. 
According  to  Iroquois,  TransCanada 
PipeLines  has  announced  that  it  will 
restate  its  contracts  in  terms  of  energy 
by  using  an  average  heating  value  for 
the  1997  calendar  year;  the  heating 
value  for  deliveries  to  Iroquois  during 
that  time  is  1.011693.  Iroquois  proposes 
to  use  this  conversion  factor  in  its  tariff 
to  simplify  the  conversion  process 
across  the  two  pipelines.  Because  its 
demand  rates  are  based  in  part  upon  an 
assumed  1-to-l  conversion  factor, 
Iroquois  has  also  restated  its  rates  (as 
approved  by  the  Commission  on  August 
31, 1998  in  Docket  No.  RP97-126)  to 
ensure  that  this  conversion  to  energy 
does  not  adversely  impact  any  customer 
on  a  financial  basis. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
_to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-25382  Filed  9-22-98;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-63-000] 

MidAmerican  Energy  Company  and 
MidAmerican  Energy  Holdings 
Company;  Notice  of  Application  for 
Approval  of  Merger 

September  17, 1998. 

Take  notice  that  on  September  14, 
1998,  MidAmerican  Energy  Company 
and  MidAmerican  Energy  Holdings 
Company  (MidAmerican  Holdings) 
tendered  for  filing  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  and  Part  33  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  for  an  order 
authorizing  and  approving  the  merger  of 
MidAmerican  Holdings  and  CalEnergy 
Company,  Inc.  (the  Merger).  Applicants 
have  requested  Commission  approval  of 
the  Merger  by  the  end  of  1990. 

Pursuant  to  the  terms  of  the 
Agreement  and  Plan  of  Merger  dated  as 
of  August  11, 1998,  MidAmerican 
Holdings  will  merge  with  and  into  a 
special  purpose,  wholly-owned 
subsidiary  of  CalEnergy,  MAVH,  Inc., 
which  is  an  Iowa  corporation,  with 
MidAmerican  Holdings  to  be  the 
siu^iving  corporation.  Each  issued  and 
outstanding  share  of  MidAmerican 
Holdings  will  be  cancelled  upon 
consummation  of  the  Merger  and 
converted  to  the  right  of  the  holder 
thereof  to  receive  $27.15.  Each  share  of 
MAVH,  Inc.  will  be  converted  into  one 
share  of  the  surviving  corporation, 
MidAmerican  Holdings.  As  a  result  of 
the  Merger,  MidAmerican  Holdings  will 
become  a  wholly-owned  subsidiary  of 
CalEnergy,  which,  immediately  prior  to 
the  Merger,  will  reincorporate  in  the 
State  of  Iowa  and  be  renamed 
MidAmerican  Energy  Holdings 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
16, 1998.  Protests  will  be  considered  by 


the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-25375  Filed  9-22-98;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-386-001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

September  17, 1998. 

Take  notice  that  on  September  14, 
1998,  Northern  Natural  Gas  Company 
(Northern),  filed  in  compliance  with  the 
Commission's  letter,  requesting  working 
papers  to  support  the  Gas  Supply 
Realignment  Reverse  Auction  Tracker 
Unrecovered  balance  and  corresponding 
carrying  charges. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  September  24, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-25380  Filed  9-22-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  Nos.  PR95-9-000  and  PR95-8-001] 

Three  Rivers  Pipeline  Company;  Order 
Approving  Settlement  and  Instituting 
Proceeding 

Issued  September  17, 1998. 

On  August  17, 1995,  Three  Rivers 
Pipeline  Company  (Three  Rivers)  filed 
an  uncontested  settlement  of  its  rates  for 
.  transportation  service  rendered  under 
§  311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).  Subsequently,  staff  sent 
Three  Rivers  data  requests  concerning 
its  transportation  services  and 
jurisdictional  status.  Based  on  our 
review  of  the  settlement  and  the  record 
in  this  proceeding,  the  Commission 
finds  that  the  settlement  is  a  reasonable 
resolution  of  the  issues  concerning 
Three  Rivers'  rates  in  effect  t)etween 
April  1, 1995,  and  the  issuance  of  any 
future  order  approving  superseding 
rates  based  on  the  outcome  of  the 
proceeding  instituted  by  this  order.  The 
Commission  also  finds,  however,  that 
Three  Rivers  should  be  required  to 
explain  why  the  Commission  should  not 
find  Three  Rivers  to  be  an  interstate 
pipeline  subject  to  the  Commission's 
Natural  Gas  Act  (NGA)  jurisdiction.  In 
the  alternative.  Three  Rivers  may 
produce  evidence  that  it  qualifies  as  a 
"Hinshaw  pipeline"  exempt  from 
Commission  jurisdiction  under  the 
provisions  of  section  1(c)  of  the  Natural 
Gas  Act. 

I.  Background  and  Related  Proceedings 

A.  Facilities 

In  1946,  Mobil  Oil  Company  (Mobil) 
constructed  a  300-mile  long,  8-inch 
diameter  oil-products  pipeline 
extending  from  southwest  Pennsylvania, 
at  Midland,  to  the  border  of  New  Jersey. 
Mobil  currently  uses  its  pipeline  east  of 
Altoona,  Pennsylvania,  for  the 
transportation  of  oil  products.  On 
August  29, 1991,  Three  Rivers 
purchased  approximately  121  miles  of 
Mobil's  oil-products  pipeline  extending 
from  Midland  to  Altoona  in  order  to 
render  natural  gas  service.  Three  Rivers, 
then  owned  by  subsidiaries  of  GEMCO 
Gas  Marketing,  Inc.  and  Pentex 
Petroleum,  Inc.,  converted  the  oil 
products  pipeline  to  natural  gas  use. 
Subsequently,  Three  Rivers  added 
compression  on  the  eastern  portion  of 
its  system,  main  line  valves,  and 
intercoimections  with  National  Fuel  Gas 
Supply  (National  Fuel)  at  the  Midland 
receipt  point,  and  delivery  points  at 
downstream  locations  in  Pennsylvania 
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with  Columbia  Transmission  Corp. 
(Columbia),'  Texas  Eastern 
Transmission  Corp.  (Texas  Eastern),  and 
Peoples  Natural  Gas  (Co.  (Peoples),  a 
local  distribution  company,  at 
McKeesport,  Rager  Mt.,  and  Altoona, 
Pennsylvania.  Three  Rivers'  system 
design  capacity  is  30,000  MMBtu/d,  and 
its  annual  system  design  capacity  is 
10,950.000  MMBtu. 

On  November  23, 1993,  Parker  & 
Paisley  Gas  Processing  Co.  purchased 
Three  Rivers  and  certain  producing 
properties,  all  of  which  were 
subsequently  sold  to  Costilla  Energy  Inc. 
(Costilla).  On  January  1, 1997,  Costilla 
sold  Three  Rivers  to  Equitable 
Resources,  Inc.  (Equitable),  Three 
Rivers'  current  ovioier.  Equitable 
purchased  Three  Rivers  because  of 
Three  Rivers'  ability  to  traverse  major 
interstate  pipelines  serving  the 
Northeast  market  and  to  access 
Appalachian  gas  supply  through 
Equi trans,  LP.,  an  affiliated  interstate 
pipeline,  which  operates  and  manages 
Three  Rivers. 

B.  Three  Rivers'  Services 

1.  Intrastate  Transportation/Sales 

Three  Rivers  states  it  commenced  gas 
service  on  January  17, 1992,  when  it 
received  intrastate  (Pennsylvania- 
produced)  gas  from  National  Fuel  and 
commenced  firm  intrastate  bundled 
sales  service  to  Peoples  for  its  system 
supply.  From  January  17,  through 
March  31, 1992,  National  Fuel  delivered 
3%,595  MMBtu  of  Empire  Production 
Co.'s  (Empire)  Pennsylvania  production 
to  Three  Rivers  for  sale  to  Peoples. 
Empire's  gas  supply  contract  with  Three 
Rivers  was  for  a  one  year  term.  Three 
Rivers  states  that  it  has  made  no 
subsequent  intrastate  sales  of 
Pennsylvania  production.^  During 
January,  1997,  Three  Rivers  received 
45,000  Dth  of  Pennsylvania  production 
from  National  Fuel,  which  it  transported 
for  two  intrastate  transportation 
customers,  Howard  Energy  and  Atlas 
Gas  Marketing.' 

2.  Interstate  Transportation 

On  April  1, 1992.  Three  Rivers, 
considering  itself  to  be  an  intrastate 
pipeline  not  regulated  by  the 
Pennsylvania  Public  Service 
Commission,  commenced  interstate 
transportation  service  on  an 
intemiptible  basis  on  behalf  of  National 


Fuel  pursuant  to  NGPA  §  311(a)(2).* 
Three  Rivers  transported  imder  NGPA 
§  311(a)(2)  456,876  MMBtu  in  1994; 
2,313,284  MMBtu  in  1995;  1,930,673 
MMBtu  in  1996;  and  3,336,983  MMBtu 
in  1997.  Three  Rivers  currently  receives 
all  of  this  gas  h-om  National  Fuel  near 
Midland,  pursuant  to  NGPA  §  311(a)(2) 
and  18  CFR  §  284.122,  and  transports 
the  gas  on  a  firm  and  intemiptible  basis 
for  interstate  shippers,  such  as  National 
Gas  Clearinghouse,  Carnegie  Natiu-al 
Gas  Co. ,  and  Duke  Energy,  for  delivery 
at  interconnections  vtrith  Texas  Eastern 
and  Columbia.' 

Three  Rivers  also  purchases  interstate 
gas  from  marketers  for  sale  to  Peoples. 
For  example,  between  February  and 
November,  1994,  Three  Rivers 
purchased  interstate  volumes  from 
Meridian  Marketing  and  Transportation 
Corp.,  which  volumes  Three  Rivers 
resold  to  Peoples  in  imregulated  sales 
for  delivery  at  McKeesport.^ 

C.  Part  284    Rate  Proceedings 

On  January  28, 1992,  Three  Rivers 
filed  a  petition  for  rate  approval  in 
Docket  No.  PR92-9-000  for 
intemiptible  transportation  service 
under  NGPA  §  311(a)(2)  to  become 
effective  on  April  1, 1992.  On  May  12, 
1992,  the  Secretary  of  the  Commission 
issued  a  letter  order  approving  a 
settlement  in  Three  Rivers'  last  rate 
proceeding  authorizing  Three  Rivers  to 
charge,  effective  April  1, 1992,  a 
maximum  intemiptible  transportation 
rate  of  $0,284  cents  per  MMBtu  plus  a 
maximum  2.5  percent  fuel  charge.'  The 
settlement  required  Three  Rivers  to  file 
an  application  for  rate  approval  on  or 
before  April  1, 1995,  to  justify  the 
current  systemwide  rate  or  to  establish 
a  new  systemwide  rate. 

On  April  3, 1995,  Three  Rivers  filed 
a  petition  for  rate  approval  in  Docket 
No.  PR95-9-000  for  authorization  to 
charge,  effective  April  1, 1995,  a 
maximum  intemiptible  transportation 
rate  of  $0.2374  per  MMBtu,  a  firm 
demand  rate  of  $4.0514  per  MMBtu,  a 
maximum  firm  commodity  charge  of 
$.1042  per  MMBtu  plus  a  maximum  fuel 
charge  of  2.5  percent.  The  Commission 
extended  the  time  for  acting  on  Three 
Rivers'  petition,  pursuant  to  18  C.F.R. 


'  On  January  1. 1995,  Three  Rivers  converted  its 
interconnection  with  Columbia  from  a  receipt  point 
to  a  delivery  point. 

'Data  responses  (Rled  April  15. 1998). 

>0au  responses  (filed  April  15, 1998). 


*  NPA  S  2(16)  deRnes  an  intrastate  pipeline  as  any 
person  engaged  in  natural  gas  transportation  (not 
including  gathering)  which  is  not  subject  to  the 
jurisdiction  of  the  Commission  under  the  Natural 
Gas  Act  (other  than  any  such  pipeline  which  is  not 
subject  to  the  jurisdiction  of  the  Commission  solely 
by  reason  of  section  1(c)  of  the  Natural  Gas  Act). 

'Three  Rivers  annually  reports,  pursuant  to  18 
C.F.R.  $  284.126(b),  the  identity  and  volumes 
transported  under  NGPA  §  311(a)(2). 

^Data  responses  (Rled  October  10, 1995). 

'  See  Three  Rivers  Pipeline  Co..  59  FERC  161.181 
(1992)  (NGPA  S  311(a)(2)  rate  settlement  approved). 


§  284.123(b)(2)(ii).  to  enable  the 
Commission  to  determine  whether  the 
proposed  rates  are  fair  and  equitable.^ 
Staff  sent  data  requests  to  Three  Rivers 
concerning  its  proposed  rates.  On  June 
2, 1995,  Three  Rivers  responded  to 
staffs  data  requests.  Under  the  Part  284 
regulations.  Three  Rivers  is  authorized 
to  collect  its  proposed  rates  snbject  to 
refund  upon  the  filing  of  its  petition. 
On  August  17, 1995,  Three  Rivers 
filed  an  uncontested  settlement  that 
addressed  staffs  concerns.  The 
settlement  would  authorize  a  maximum 
intemiptible  rate  of  $0.1648  per 
MMBtu.  a  firm  demand  rate  of  $3.08  per 
MMBtu,  a  maximum  firm  commodity 
charge  of  $.0635,  and  a  maximum  fuel 
charge  of  .9  percent.  Under  the 
settlement,  "Three  Rivers  agreed  to 
refund,  with  interest,  amoimts 
previously  collected  above  settlement 
rates.  Three  Rivers  agreed  to  file,  on  or 
before  April  1, 1998,  an  application  for 
rate  approval  pursuant  to  18  C.F.R. 
§  284.123(b)(2)  to  justify  the  current 
systemwide  rate  or  to  establish  a  new      ^ 
systemwide  rate.  Three  Rivers  did  not 
file  the  required  rate  application 
because  of  the  pendency  of  its 
settlement. 

Discussion 

A.  Rate  Settiement 

The  Commission's  Part  284 
regulations  (Subpart  C)  require  an 
intrastate  pipeline  to  apply  for 
Commission  approval  of  its  proposed 
Part  284  rates  by  filing  its  rates  and 
information  showing  that  the  proposed 
rates  are  fair  and  equitable.^  On  August 
17, 1995,  Three  Rivers  filed  an 
uncontested  settlement  that  purports  to 
establish  fair  and  equitable  rates  for 
intemiptible  and  firm  transportation  by 
Three  Rivers  under  NGPA  §  311(a)(2). 
effective  on  April  1, 1995. 

The  settlement  rates  are  based  on 
calendar  year  1994  costs,  and  volumes 
are  based  on  design  capacity.  The 
projected  throughput,  proposed  by 
Three  Rivers,  will  place  the  burden  of 
underutilization  on  Three  Rivers.  The 
settlement  rates  are  less  than  the  filed 
rates,  and  Three  Rivers  agrees  in  the 
settlement  to  refund  the  excess  and  to 
file  a  refund  report  with  the 
Commission.  No  customer  protests  the 
settlement,  which  we  find  reflects  a 
reasonable  resolution  of  the  issues 
raised.  We  find  that  Three  Rivers' 
proposed  settlement  rates  in  Docket  No. 
PR95-9-000  are  fair  and  equitable  for 
Part  284  services  rendered  between 
April  1, 1995,  and  any  future 


•Three  Rivers  Pipeline  Co..  72  FERC  1 61.107 
(1995). 
» 18  C.F.R.  S  284.123(b)(2)(I). 
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Conunission  order  approving 
superseding  rates  based  on  the  outcome 
of  the  proceeding  instituted  by  this 
order.  The  proceeding  does  not  affect 
the  propriety  of  Three  Rivers'  rendition 
of  Part  284  services  or  collection  of  Part 
284  rates  from  April  1, 1995  imtil  a 
future  order  of  the  Commission.  The 
settlement  is  approved  subject  to  one 
clarification. 

Article  II(A)2  of  the  settlement 
requires  Three  Rivers  to  have  filed,  by 
April  1, 1998,  a  petition  for  rate 
approval  pursuant  to  18  C.F.R. 
§  284.123(b)(2)  to  justify  its  settlement 
rates  or  to  propose  new  Part  284  rates. 
As  noted,  Three  Rivers  did  not  make  the 
required  rate  filing  because  of  the 
pendency  of  its  settlement.  The  outcome 
of  this  order's  proceeding  on  Three 
Rivers'  jurisdictional  status  could  affect 
the  rate  design  and  thus  the  level  of 
Three  Rivers'  transportation  rates. 
Accordingly.  Article  n(A)(2)  is  clarified 
to  defer  the  settlement's  requirement 
that  Three  Rivers  file  a  new  petition  for 
approval  of  Part  284  rates,  subject  to  the 
outcome  of  the  proceeding. 

B.  Requirement  for  Further  Proceeding 

Three  Rivers'  pending  rate  settlement 
and  the  Secretary's  letter  order 
approving  Three  Rivers'  last  rate 
settlement  assimie  that  Three  Rivers  is 
an  intrastate  pipeline.  While  no 
intervener  in  Three  River's  pending  rate 
proceeding  disputed  Three  Rivers' 
status  as  an  intrastate  pipeline.  Three 
Rivers'  responses  to  staff's  data  requests 
suggest  that  Three  Rivers  transports 
natural  gas  exclusively  in  interstate 
commerce  under  NGPA  §  311(a)(2). 
Thus,  Three  Rivers'  interstate 
transportation  activities  reqiuie  us  to 
scrutinize  its  status  as  an  intrastate 
pipeline  and  to  raise  the  issue  whether 
Three  Rivers  has  made  itself  subject  to 
the  Commission's  NGA  jurisdiction.  If  a 
bona  fide  intrastate  pipeline.  Three 
Rivers  may  continue  to  provide 
transportation  service  pursuant  to 
NGPA  §  311(a)(2)  subject  to  the 
Commission's  regulation  of  Part  284 
rates,  but  exempt  from  the 
Commission's  NGA  jurisdiction.^"  Or,  if 
Three  Rivers  is  a  Hinshaw  Pip>eline  that 
is  regulated  by  the  Pennsylvania  PubUc 
UtiUties  Commission  it  would  be 
exempt  from  Commission  regulation 
pursuant  to  section  1(c)  of  the  NGA.^^ 
In  such  a  case,  however.  Three  Rivers 
would  be  required  to  file  an  appUcation 
for  a  certificate  under  section  284.224, 


18  C.F.R.  §  284.224,  of  the  Commission's 
regulations  to  conduct  its  interstate 
services.  If  Three  Rivers  is  not  exempt 
from  the  Commission's  NGA 
jurisdiction  as  a  bona  fide  intrastate 
pipeline,  local  gas  distributor,  or 
Hinshaw,  Three  Rivers  would  be  subject 
to  NGA  §§4,5,  and  7  as  an  interstate 
pipeline. 

Before  an  intrastate  pipeline  is 
eligible  to  provide  open  access 
transportation  under  NGPA  §  311(a)(2) 
on  behalf  of  an  interstate  pipeline,  it 
must  first  be  a  bona  fide  intrastate 
pipeline.^2  The  Commission  looks  to  all 
the  facts  and  circumstances  of  a 
particular  case  to  determine  if  the 
pipeline  is  eUgible  to  offer  interstate 
services  imder  NGPA  §  311.  Essentially, 
an  intrastate  pipeline  rendering 
intrastate  service  is  constructed  within 
the  borders  of  one  state  and  delivers  gas 
produced  in  the  same  state  to  end-users 
or  an  LDC  to  be  consumed  Mdthin  the 
same  state. 

Based  upon  Three  Rivers'  data 
responses.  Three  Rivers  has  primarily 
transported  out-of-state  gas  in  interstate 
commerce  and  has  not  functioned 
predominately  as  an  intrastate  pipeline 
exempt  from  the  Commission's  NGA 
jiirisdiction.  Nor  does  it  appear  that 
Three  Rivers  provides  local  gas 
distribution  service.  To  date  Three 
Rivers  has  not  represented  that  it 
qualifies  for  a  Hinshaw  exemption. 
Three  Rivers  states  that  it  currently 
receives  out-of-state  gas,  some  volumes 
purchased  for  its  system  supply  resale, 
and  consumption  in  Pennsylvania  and 
the  rest  transported  and  delivered  to 
interconnecting  pipelines  for  further 
transportation  out-of-state  in  interstate 
commerce.  Thus,  in  both  situations. 
Three  Rivers  engages  in  interstate 
commerce  because  it  receives  out-of- 
state  gas  deUvered  by  National  Fuel 
operating  in  interstate  commerce.  The 
interstate  natiu«  of  Three  Rivers' 
operations  is  further  supported  by  the 
fact  that  Three  Rivers  has  added 
interconnections  with  Coliunbia  and 
Texas  Eastern  to  move  gas  owned  by 
others  beyond  Three  Rivers's  system 
further  downstream  in  interstate 
commerce. 

Three  Rivers  sold  and  dehvered 
396,595  MMBtu  of  exclusively 
Pennsylvania  production  to  Peoples 


from  the  commencement  of  operations 
on  January  17, 1992,  until  April  1, 1992, 
when  Three  Rivers  because  an  open 
access  transporter  under  NGPA 
§  311(a)(2).  hi  1994.  Three  Rivers  sold 
Peoples  1,491.467  MMBtu  of  interstate 
voliunes  purchased  by  Three  Rivers 
from  a  marketer,  deUvered  by  National 
Fuel  to  Three  Rivers,  and  commingled 
with  the  interstate  gas  stream.  There  is 
no  indication  in  the  record,  however, 
that  Three  Rivers  continues  to  purchase 
Pennsylvania  production  for  resale  to 
People8.>3  In  its  April  15, 1998  data 
responses.  Three  Rivers  identifies 
45,000  Dth  of  intrastate  transportation  of 
Pennsylvania  gas  in  January  1997  as  the 
only  intrastate  service  provided  by 
Three  Rivers  since  1995.  Yet  Three 
Rivers  data  responses  indicate  that  it 
receives  out-of-state  natural  gas  prior  to 
transporting  that  gas  to  Columbia  and 
Texas  Eastern  for  delivery  out  of 
Pennsylvania. 

Three  Rivers  may  be  an  interstate 
pipeline  based  on  the  apparent  absence 
of  any  ongoing  intrastate  transportation 
service  and  its  current  receipt  of 
exclusively  out-of-state  volumes  fit>m 
National  Fuel  for  deUvery  to 
Pennsylvania  customers  and 
interconnection  jurisdictional  pipelines. 

Three  Rivers  was  sold  and  acquired 
several  times  since  its  conversion  in 
1991  to  natural  gas  service.  Neither 
Three  Rivers  nor  its  owners/transferees 
sought  NGA  §  7  authorization  to  acquire 
operate,  or  abandon  Three  Rivers, 
because  it  appears  that  they  assumed 
that  Three  Rivers  was  an  intrastate 
pipeline  not  regulated  by  the 
Commission.** 

The  regulatory  purpose  of  the  NGA  of 
ensuring  consiuners  access  to  an 
adequate  supply  of  gas  at  a  reasonable 
price  may  have  been  frustrated  because 
Three  Rivers  has  not  had  to  comply 
with  Order  No.  636.  If  Three  Rivers 
were  foimd  to  operate  as  an  interstate 
pipeline,  Three  Rivers  would  be  subject 
to  §§4.5.  and  7  of  the  NGA.  and  Three 
Rivers  would  be  required  to  file  initial 
rates  and  to  comply  with  Order  No.  636, 
including  the  filing  of  a  pr  forma  FERC 
tariff  stating  its  terms  and  conditions  of 
service,  and  GISB  requirements. 


"ISCFJl.  §284.123  and  18CF.R.  §2S4.3(a). 

>>  Midcoast  Ventures  I,  order  granting 
interventions  and  issuing  certificates.  62  FERC 
161,029  (1992);  order  disclaiming  jurisdiction  and 
terminating  proceedings,  66  FERC  1 61.285  (1994) 
(Midcoast). 


"In  Midcoast  Ventures  I,  61  FERC  1 61,029  at  p. 
61,158  (1992).  the  Conunission  stated  that  it  has 
never  ruled  that  a  company  could  qualify  as  an 
intrastate  pipeline  without  doing  any  intrastate 
business  in  the  state  where  it  claims  intrastate 
status  *  *   •  The  service  provided  by  Midcoast's 
facilities  in  Kansas  is  intrinsically  interstate  in 
character,  since  the  sole  service  performed  on  these 
bcilities  is  the  transportation  of  gas  from  another 
interstate  pipeline  [Williams  Natural  Gas  Co]  to  an 
end- user. 


"Data  responses  (filed  October  10. 1995  and 
April  IS.  1998). 

>*In  a  similar  situation,  the  Commission  required 
certification  to  operate  existing  interstate  storage 
and  connecting  pipeline  facilities,  previously 
constructed  under  NGPA  §  311,  where  there  were, 
no  intrastate  customers  and  the  bcilities  only 
provided  interstate  storage  services  to  and  from 
several  interstate  pipeline  systems.  See  Egan  Hub 
Partners,  L.P.,  72  FERC  161,224  (1995),  order  on 
show  cause,  73  FERC  161,334  (1995),  and  order 
denying  stay.  74  FERC  161,021  (1996).  See  also 
Petal  Gas  Storage  Co.,  64  FERC  161,190  (1993),  as 
amended,  67  FERC  161.135  (1994). 
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Accordingly,  for  these  reasons,  the 
Commission  is  instituting  a  proceeding 
pursuant  to  NGA  §§  5.  7,  and  16.  The 
Commission  is  requiring  Three  Rivers, 
within  30  days  after  the  issuance  of  this 
order,  to  establish  why  the  Commission 
should  not  Hnd  it  to  be  an  interstate 
pipeline  subject  to  the  Commission's 
NGA  jurisdiction. 

The  Commission  Orders 

(A)  Three  Rivers'  settlement  in  Docket 
No.  PR95-9-001  is  approved,  as 
clariHed. 

(B)  Three  Rivers  is  directed  to  make 
refunds  to  its  customers,  within  30  days 
after  the  issuance  of  this  order,  and  to 
file  a  refund  report,  consistent  with  its 
settlement. 

(C)  A  proceeding  is  institute 
concerning  Three  Rivers'  transportation 
services  and  operations.  Within  30  days 
after  the  issuance  of  this  order.  Three 
Rivers  is  directed  to  provide  evidence 
concerning  its  jurisdictional  status  as 
discussed  in  the  body  of  this  order. 

(C)  Notice  of  this  proceeding  will  be 
published  in  the  Federal  Register. 
Interested  persons  will  have  20  days 
from  the  date  of  publication  to 
intervene. 

By  the  Commission. 
David  P.  Boergers, 

Secretary. 

IFR  Doc.  98-25374  Filed  9-22-98;  8:45  am] 

BILUNQ  COOE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ~ 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters 

September  17. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  lands  and  Waters. 

b.  Project  Name:  Catawba- Wateree 
Project. 

c.  Project  No.:  FERC  Project  No.  2232- 
370. 

d.  Date  Filed:  July  28, 1998. 

e.  Applicant:  Duke  Energy 
Corporation. 

/.  Location:  Mecklenburg  County, 
North  Carolina  On  Lake  Norman. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation,  P.O. 
Box  1006  (EC12Y).  Charlotte,  NC 
28201-1006,  (704)  382-5778. 

J.  FERC  Contact:  Brian  Romanek, 
(202) 219-3076. 


;.  Comment  Date:  OCTOBER  30, 1998. 

K.  Description  of  the  filing:  Duke 
Energy  Corporation  proposes  to  lease  to 
Spinnaker  Point  Bay  Marina 
Homeowners  Association,  Inc. 
(Spinnaker  Bay)  a  0.27  acre  parcel  of 
project  land  for  the  construction  of  a 
commercial/residential  marina  with  a 
total  of  10  boat  slips  on  Lake  Norman. 
The  marina  would  provide  access  to  the 
reservoir  for  residents  of  Spinnaker  Bay. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTESTS"  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi-om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  any  agency's  comments  must 
also  be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-25377  Filed  9-22-98;  8:45  am] 

BtLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
L^nds  and  Waters 

September  17, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  Name:  Catawba- Wateree 
Project. 

c.  Project  No.:  FERC  Project  No.  2232- 
371. 

d.  Date  Filed:  August  18, 1998. 

e.  Applicant:  Duke  Energy 
Corporation. 

f.  Location:  Iredell  County,  North 
Carolina  On  Lake  Norman. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation,  P.O. 
Box  1006  (EC12Y),  Charlotte,  NC 
28201-1006,  (704)  382-5778. 

i.  FERC  Contact:  Brian  Romanek, 
(202) 219-3076. 

j.  Comment  Date:  October  30, 1998. 

k.  Description  of  the  filing:  Duke 
Energy  Corporation  proposes  to  lease  to 
Pinnacle  Shores  South  Homeowners 
Association,  Inc.  (Pinnacle  Shores)  a 
0.376  acre  special  of  project  land  for  the 
construction  of  a  commercial/residential 
marina  with  a  total  of  12  boat  slips  on 
Lake  Norman.  Duke  also  proposes  to 
allow  Pinnacle  Shores  to  remove  about 
1400  cubic  yards  of  accumulated 
sediment  from  the  lake  bottom  within 
this  leased  area  to  accommodate  boat 
navigation.  The  marina  would  provide 
access  to  the  reservoir  for  residents  of 
Pinnacle  Shores. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  to  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
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all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTESTS".  OR  "MOTION  TO 
INTERVENE"  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  E)C  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application: 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
bom  the  Applicant.  If  an-agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergen, 
Secretary. 

[FR  Doc.  98-25378  Filed  9-22-98;  8:45  am) 
NLUNG  CODE  CTU-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters 

September  17, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  rj7?eo//4pp/jcafJon;  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  Name:  Catawba- Wateree 
Project.  

c.  Project  No.:  FERC  Project  No.  2232- 
372. 

d.  Date  Filed:  August  19, 1998. 

e.  Applicant:  Duke  Energy 
Corporation. 

f.  Location:  Mecklenburg  County, 
North  Carolina  On  Lake  Norman. 

g.  Fi7ed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation,  P.O. 
Box  1006  (EC12Y),  Charlotte,  NC 
28201-1006,  (704)  382-5778. 

i.  FERC  Contact:  Brain  Romanek, 
(202) 219-3076. 

j.  Comment  Date:  October  30, 1998. 


k.  Description  of  the  filing:  Duke 
Energy  Corporation  proposes  to  lease  to 
Spinnaker  Point  Homeowners 
Association,  Inc.,  (Spinnaker  Point)  a 
0.27  acre  parcel  of  project  land  for  the 
construction  of  a  commercial/residential 
marina  with  a  total  of  10  boat  slips  on 
Lake  Normam.  The  marina  would 
provide  access  to  the  reservoir  for 
residents  of  Spinnaker  Point. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-25379  Filed  9-22-98;  8:45  am] 
MLUNQ  COOE  C717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6165-«] 

Announcement  Regarding 
Implementation  of  the  Section  112(g) 
Program  in  the  State  of  Connecticut 
and  the  Commonwealth  of 
Massachusetts 

AGBICY:  Environmental  Protection 
Agency. 

action:  Notice. 

SUMMARY:  Effective  on  June  29, 1998.  the 
Environmental  Protection  Agency  (EPA) 
plans  to  implement  section  112(g)  of  the 
Clean  Air  Act  as  amended  in  1990 
through  provisions  promulgated  in  40 
CFR  part  63,  subpart  B.  Subpart  B 
requires  State  permitting  authorities 
with  an  approved  title  V  program  to 
make  case-by-case  maximum  achievable 
control  technology  (MACT) 
determinations  for  constructed  or 
reconstructed  major  sources  in  source 
categories  for  which  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAPs)  have  not  yet  been 
promulgated. 

Subpart  B  requires  State  or  local 
permitting  agencies  to  implement  the 
section  112(g)  program  promulgated  in 
subpart  B,  or  the  State  or  local 
permitting  authorities  may  request  that 
EPA  implement  the  program  for  that 
State  or  local  agency  for  a  period  of  no 
more  than  one  year.  With  this 
document,  EPA  Region  I  announces  that 
it 'will  implement  the  section  112(g) 
program  for  the  State  of  Connecticut  and 
the  Commonwealth  of  Massachusetts 
until  June  29, 1999,  or  the  effective  date 
of  the  State  section  112(g)  program, 
whichever  is  earlier.  In  Connecticut, 
where  Connecticut  Department  of 
Environmental  Protection  (CT  DEP)  has 
the  authority  to  issue  a  pre-construction 
permit  to  a  constructed  or  reconstructed 
source  with  potential  to  emit  greater 
than  15  tons  per  year  of  any  individual 
hazardous  air  pollutant  (HAP).  CT  DEP 
will  issue  the  Notice  of  MACT  approval 
to  those  subject  sources  after  EPA 
concurs  in  writing  on  the  MACT 
determination.  For  all  other  sources  in 
Connecticut  subject  to  section  112(g), 
EPA  Region  I  will  issue  the  Notice  of 
MACT  approval. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  about  the 
implementation  of  the  section  112(g) 
programs  by  Region  I,  please  contact 
Susan  Lancey,  telephone  (617)  565- 
3587  or  E-mail 

lancey.susan.@epamail.epa.gov.  Office 
of  Ecosystem  Protection,  JFK  Federal 
Building  (CAP),  Boston,  MA  02203. 
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SUPPLEMENTARY  INFORMATION:  The 
regulations  regarding  the 
implementation  of  section  112(g)  of  the 
Clean  Air  Act  for  constructed  or 
reconstructed  sources  as  well  as 
guidance  for  the  State  permitting 
authorities  are  found  in  40  CFR  63.40- 
63.44  (subpart  B).  The  final  rule  was 
published  in  the  Federal  Register  on 
December  27. 1996  (61  PR  68384). 
Effective  on  June  29, 1998,  no  person 
may  construct  or  reconstruct  any  major 
source  of  HAP  in  Massachusetts  and 
Connecticut  for  which  no  applicable 
NESHAP  has  been  promulgated  unless 
that  person  applies  for  and  obtains  a 
Notice  of  MACT  approval  under  the 
procedures  set  forth  in  40  CFR  63.43(f)- 
(h).  Except  as  provided  below,  the 
application  should  be  submitted  to  EPA 
Region  I  at  the  address  given  above.  In 
Connecticut,  where  Connecticut 
Department  of  Environmental  Protection 
(CT  DEP)  has  the  authority  to  issue  a 
pre-construction  permit  to  a  constructed 
or  reconstructed  source  with  potential 
to  emit  greater  than  15  tons  per  year  of 
any  individual  hazardous  air  pollutant 
(HAP),  CT  DEP  will  issue  the  Notice  of 
MACT  approval  to  those  subject  sources 
after  EPA  concurs  in  writing  on  the 
MACT  determination.  For  all  other 
sources  in  Connecticut  subject  to 
section  112(g),  EPA  Region  I  will  issue 
the  Notice  of  MACT  approval. 

To  apply  for  and  obtain  a  Notice  of 
MACT  approval  from  the  EPA  Regional 
office,  any  source  subject  to  subpart  B 
must  fulfill  the  following  requirements. 
First,  the  constructed  or  reconstructed 
major  source  must  recommend  a  MACT 
emission  limitation  or  requirement  that 
must  not  be  less  stringent  than  the 
emission  control  which  is  achieved  in 
practice  by  the  best  controlled  similar 
source  (§  63.43(d)(1)).  The 
recommended  MACT  emission 
limitation  must  achieve  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
which  can  be  achieved  by  utilizing  the 
recommended  control  techniques.  The 
recommended  MACT  emission 
limitation  must  consider  the  non-air 
quality  health  and  environmental 
impacts  as  well  as  the  associated  energy 
requirements  (§  63.43(d)(2)). 
Furthermore,  the  constructed  or 
reconstructed  major  source  may 
recommend  a  specific  design, 
equipment,  or  work  practice  standard, 
and  EPA  may  approve  such  a  standard, 
if  it  determines  that  it  is  not  feasible  to 
prescribe  or  enforce  an  emission 
limitation  under  section  112(h)(2)  of  the 
Clean  Air  Act  (§  63.43(d)(3)).  Finally,  if 
the  EPA  has  proposed  a  relevant 
emission  standard  through  either 
section  112(d)  or  section  112(h)  of  the 


Clean  Air  Act,  then  the  MACT 
requirements  applied  to  the  constructed 
or  reconstructed  major  source  must  take 
into  consideration  those  MACT 
emission  limitations  and  requirements 
of  the  proposed  standards  or 
presumptive  MACT  determination 
(§  63.43(d)(4)). 

In  reviewing  and  approving  any 
application  for  a  Notice  of  MACT 
approval,  EPA  will  utilize  the 
procedures  set  forth  in  40  CFR  63.43(f)- 
(h). 

Dated:  September  11. 1998. 
John  P.  DeVillafS, 
Regional  Administrator,  Hegion  1. 
(FR  Doc.  98-25320  Filed  9-22-98;  8:45  am] 

BILUNOCODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6166-8] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  Fall  meeting  of  the 
Ozone  Transport  Commission  to  be  held 
on  October  8, 1998. 

This  meeting  is  for  the  Ozone 
Transport  Commission  to  deal  with 
appropriate  matters  within  the  transport 
region,  as  provided  for  under  the  Clean 
Air  Act  Amendments  of  1990.  This 
meeting  is  not  subject  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended. 
DATES:  The  meeting  will  be  held  on 
October  8, 1998  from  9  a.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at: 
Newark  Airport  Marriott,  Newark 
International  Airport,  Newark,  NJ,  (973) 
623-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 
EPA:  Susan  Studlien,  U.S. 
Environmental  Protection  Agency — 
Region  I,  John  F.  Kennedy  Federal 
Building,  Boston,  MA  02203,  (617)  565- 
3800. 

FOR  DOCUMENTS  AND  PRESS  INQUIRIES 
CONTACT:  Stephanie  A.  Cooper,  Ozone 
Transport  Commission,  444  North 
Capitol  Street,  N.W.,  Suite  638, 
Washington,  DC  20001,  (202)  508-3840, 
e-mail:  ozone@sso.org. 
SUPPLEMENTARY  INFORMATION: 

The  Clean  Air  Act  Amendments  of 
1990  contain  at  Section  184  provisions 
for  the  "Control  of  Interstate  Ozone  Air 


Pollution."  Section  184(a)  establishes  an 
ozone  transport  region  comprised  of  the 
States  of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  Commission  in  New  York 
City  on  May  7, 1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
ground  level  ozone  formation,  transport, 
and  control  within  the  transport  region. 

The  purpose  of  this  document  is  to 
announce  that  this  Commission  will 
meet  on  October  8, 1998.  The  meeting 
will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  the  Ozone  Transport 
Commission  are  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  This  meeting  will  be 
open  to  the  public  as  space  permits. 

Type  of  Meeting:  Open. 

Agenda:  Copies  of  the  final  agenda 
will  be  available  fi'om  Stephanie  Cooper 
of  the  OTC  office  (202)  508-3840  (or  by 
e-mail:  ozone@sso.org)  on  Thursday, 
October  1, 1998.  The  purpose  of  this 
meeting  is  to  review  air  quality  needs 
within  the  Northeast  and  Mid-Atlantic 
States,  including  reduction  of  motor 
vehicle  and  stationary  source  air 
pollution.  The  OTC  is  also  expected  to 
address  issues  related  to  the  transport  of 
ozone  into  its  region,  including  actions 
by  EPA  under  sections  110  and  126  of 
the  Clean  Air  Act  to  evaluate  the 
potential  for  additional  emission 
reductions  through  new  motor  vehicle 
emission  standards,  and  to  discuss 
market-based  programs  to  reduce 
pollutants  that  cause  ozone. 

Dated:  September  16. 1998. 
John  DeVillars, 

Regional  Administrator,  Region  I. 
(FR  Doc.  98-25452  Filed  9-22-98;  8:45  am] 
BILUNG  CODE  «6«0  50  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30412B;  FRL-602S-9] 

Certain  Companies;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces 
Agency  approval  of  applications  to 


Federal  Register / Vol.  63,  No.  184 /Wednesday.  September  23,  1998 /Notices 


50901 


register  the  pesticide  products  Pralle, 
Multicide  Intermediate  2734,  Multicide 
Pressurized  Roach  Spray  27341,  and 
Raid  Ant  and  Roach  17,  containing  new 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FTFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca,  Product  Manager 
(PM  13),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  204,  CM  #2, 1921 
Jefferson  Davis  Hwy,  Arlington,  VA, 
703-305-6100,  e-mail: 
larocca.george@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Federal  Register- 
Environmental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://wrwrw.epa.gov/ 
fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  June  14, 1996  (61  FR 
30234)(FRL-5373-7),  which  announced 
that  the  companies  listed  below,  had 
submitted  applications  to  register  the 
pesticide  products  Pralle,  Multicide 
Intermediate  2734,  Multicide 
Pressurized  Roach  Spray  27341.  and 
Raid  Ant  and  Roach  17,  (EPA  File 
Symbols  10308-EU,  1021-RAIN,  1021- 
RATO,  and  4822-UUT)  respectively, 
containing  active  ingredients  not 
included  in  any  previously  registered 
products,  except  for  cypermethrin, 
which  is  a  currently  registered 
chemical. 

These  applications  were  approved  on 
March  31, 1998,  for  two  technical 
products  and  two  end-use  products 
listed  below. 

1.  EPA  Registration  Number:  10308- 
24.  Applicant:  Simiitomo  Chemical 
Company  Limited  5-33  Kitahama,  4- 
Chome,  Chou-Ku  Osaka  541,  Japan. 
Product  name:  Pralle.  Insecticide. 
Active  ingredient:  [2,5-Dioxo-3-(2- 
propynyl)-  imidazolidinyljmethyl  (IflS)- 
cjs,trans-chrysanthemate  at  50.5%.  For 
formulation  use  only. 

2.  EPA  Registration  Number:  1021- 
1680.  Applicant:  McLaughlin  Gormley 
King  Company,  8810  Tenth  Avenue 
North,  Minneapolis,  MN  55427.  Product 
name:  Multicide  Intermediate  2734. 
Insecticide.  Active  ingredients: 
Imiprothrin  [2,5-Dioxo-3-(2-propynyl)- 
imidazolidinyll-methyl  {lRS)-cis,trans- 
chrysanthemate  at  16.00%,  3- 
phenoxybenzyl-(li?S.3/?S;lflS.3Si?)-2,2- 


dimethyl-3-(2-methylprop- 1  -any  1) 
cyclopropanecarboxylate  at  11.20%,  and 
N-octyl  bicycloheptene  dicarboximide 
at  20.00%.  For  manufacturing  use  only. 

3.  EPA  Registration  Number:  1021- 
1679.  Applicant:  McLaughlin  Gormley 
King  Co.  Product  name:  Multicide 
Pressurized  Roach  Spray  27341. 
Insecticide.  Active  ingredients: 
Imiprothrin  [2,5-Dioxo-3-(2-propynyl)- 
imidazolidinylj-methyl  [lRS)-cis,trans- 
chrysanthemate  at  0.400%,  3- 
phenoxybenzyl-(  1  i?S,3flS;  1  flS,3Sfl)-2 ,2- 
dimethyl-3-(2-methylprop-l-enyl) 
cyclopropanecarboxylate  at  0.500%,  and 
N-octyl  bicycloheptene  dicarboximide 
at  1.000%.  For  indoor  use  on  ants, 
cockroaches,  crickets,  and  other  pests. 

4.  EPA  Registration  Number:  4822- 
447.  Applicant:  S.C.  Johnson  and  Son. 
Inc..  Racine,  WI  53403-2236.  Product 
name:  Raid  Ant  and  Roach  17. 
Insecticide.  Active  ingredients: 
Imiprothrin  [2,4-Dioxo-l-(prop-2-ynyl)- 
imidazolidin-3-ylmethyl  (li?)-c/s.frans- 
chrysanthemate  at  0.100%  and 
cypermethrin  (cyano  (3- 
phenoxyphenyl)methyl  3-(2,2- 
dichloroethenyl)-2.2 
dimethylcyclopropanecarboxylate  at 
0.100%.  For  household  use. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  imiprothrin  and 
cypermethrin.  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  imiprothrin  and 
cypermethrin  when  used  in  accordance 
wdth  wridespread  and  commonly 
recognized  practice,  will  not  generally 
cause  unreasonable  adverse  effects  to 
the  environment 

More  detailed  information  on  these 
registrations  are  contained  in  the  EPA 
Pesticide  Fact  Sheet  on  imiprothrin  and 
cypermethrin. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  these 
pesticides,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

In  accordance  with  section  3(cJ(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 


FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Rm.  119,  CM  #2,  Ariington.  VA 
22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance. with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101).  401  M  St.,  SW..  Washington,  DC 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  August  31. 1998. 

James  Jones. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  98-25083  Filed  9-22-98;  8:45  ami 
BILUNG  C00€  a660-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-834;  FRL-6028-^] 

Notice  Of  Filing  of  Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  the 
docket  control  nimiber  PF-834,  must  be 
received  on  or  before  October  23.  1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Divison  (7502C).  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2, 1921 
Jefi^erson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  followdng 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
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part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  forjjublic 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  S.  Ball,  Biopesticides  and 
Pollution  Prevention  Division  (7511W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  5th.  FL,  Crystal 
Station  #1.  2800  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703) 
308-8717;  e-mail: 
baU.anne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food.  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  this  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-834] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-8341  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subiects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  8. 1998. 

Kathleen  D.  Knox 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Biosafe  Systems 

PP8F4996 

EPA  has  received  a  pesticide  petition 
8F4996  from  Biosafe  Systems,  45  E. 
Woodthrush  Trail,  East  Medford,  NJ 
08055,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  biochemical  pesticide 
hydrogen  "peroxide  in  or  on  all  food 
commodities. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended.  Biosafe 
Systems  has  submitted  the  following 
summary  of  information,  data  and 
argimients  in  support  of  their  pestidde 
petition.  This  summary  was  prepared  by 
Biosafe  Systems  and  EPA  has  not  fully 
evaluated  the  merits  of  the  petition.  The 
summary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  simimary  was  not  clear 


that  it  reflected  the  conclusion  of  the 
petitioner  and  not  necessarily  EPA. 

A.  Product  Name  and  Proposed  Use 
Practices 

ZeroTol  Broad  Spectrum  Algicide/ 
Fungicide;  Oxidate  Broad  Spectrum 
Algicide/Fungicide.  Biosafe  has  already 
registered  ZeroTol  for  use  as  an  algicide, 
bactericide  and  fungicide  to  control 
plant  pathogenic  diseases  on 
ornamentals  and  turf.  Biosafe  intends  to 
pursue  the  same  use  pattern  for  Oxidate 
(bactericide,  fungicide)  as  a  plant  dip. 
soil  drench  and  foliar  spray  on  food 
crops  in  greenhouse  and  agricultural  use 
sites  (such  as  nurseries).  Both  products 
contain  27%  hydrogen  peroxide  by 
weight  as  the  active  ingredient.  The 
food  crops  are  as  follows:  apples, 
bananas,  beans,  broccoli,  cabbage, 
cauliflower,  cherries,  cucurbits,  filberts, 
grapes,  nectarines,  onions,  peaches, 
peppers,  plums,  potatoes  (including 
seed  potatoes),  prunes,  and  tomatoes. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide.  Zerotol 
and  Oxidate  Algicide/Fungicide  both 
contain  27%  hydrogen  peroxide  as  the 
active  ingredient  which  is  a  colorless, 
moderately  pungent  liquid  and  is 
soluble  in  water.  The  pH  is  1.05  at  25 
"C.  and  it  is  non-flammable  and  non- 
explosive.  In  storage  it  is  unstable  at  50 
"C  at  30  days,  is  moderately  corrosive 
and  its  viscosity  is  0.78  cS  at  22  °C.  The 
boiling  point  is  100  "C  and  thb  specifie 
gravity  is  1.091  at  22  "C. 

2.  Magnitude  of  residue  at  the  time  of 
harvest.  Biosafe  believes  that  hydrogen 
peroxide  reacts  on  contact  with  a 
surface  on  which  it  is  applied,  and 
rapidly  degrades  to  oxygen  and  water, 
neither  of  which  are  of  toxicological 
concern.  Biosafe  quotes  a  Federal 
Register  notice  of  May  6, 1998  (63  FR 
24949)  (FRL  5789-2)  in  which  the  EPA 
established  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  antimicrobial  pesticide  hydrogen 
peroxide  up  to  120  ppm,  in  or  on  raw 
agricultural  commodities,  in  processed 
commodities,  when  such  residues  result 
from  the  use  of  hydrogen  peroxide  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs  and  spices.  " 
Therefore,  the  lack  of  residues  of 
toxicological  concern  and  the  existence 
of  toxicological  effects  only  at  high  dose 
levels  (HDL)  in  experimental  animals 
minimizes  any  concern  for  exposure  to 
the  very  low  doses  that  may  be  present 
as  a  result  of  the  proposed  uses." 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  Biosafe  has  quoted  the  same 
Federal  Register  notice  of  May  6. 1998 
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as  follows:  "  Hydrogen  peroxide  is 
highly  reactive  and  short  lived  because 
of  the  inherent  instability  of  the 
peroxide  bond  (i.e.,  the  O-O  bond). 
Agitation  or  contact  with  rough 
surfaces,  sunlight,  organics  and  metals 
accelerates  decomposition.  The 
instability  of  hydrogen  peroxide  to  exist 
as  itself,  along  with  detoxifying 
enzymes  found  in  cells  (e.g.  catalase, 
glutathione  peroxidase),  makes  it  very 
difficult  to  find  any  residues  in  or  on 
foods  (at  proposed  use  levels)  by 
conventional  analytical  methods." 

C.  Mammalian  Toxicological  Profile 

BioSafe  Systems  proposes  products 
containing  27%  hydrogen  peroxide  by 
weight.  In  all  cases  the  product  is 
diluted  with  water  at  a  rate  of  1:50, 
1:100  or  1:300,  which  results  in  a 
concentration  of  0.25%  to  1.50% 
hydrogen  peroxide  in  the  product  that  is 
applied.  BioSafe  Systems  has  cited  open 
literature  with  respect  to  toxicity  data 
which  shows  that  hydrogen  peroxide  is 
toxic  at  high  levels;  that  at  a  1.5% 
concentration  it  has  no  impact  on 
human  skin,  eyes  or  respiratory  system; 
that  the  concentrate  has  a  pH  of  1.05 
and  thus  has  been  categorized  in 
Toxicity  Category  I  for  skin  and  eye 
irritation^  that  for  the  oral  route  of 
exposure,  a  concentration  of  0.5% 
hydrogen  peroxide  was  determined  not 
to  present  a  possible  adverse  effect  due 
to  the  fact  that  hydrogen  peroxide  at 
concentrations  of  0.04  and  0.05%  has 
been  classified  as  GRAS  by  FDA  and 
USDA  for  use  as  a  food  additive, 
toothpaste  or  mouthwash.  Biosafe 
summarized  open  literature  pertaining 
to  toxicology  as  follows: 

Solutions  containing  6%  hydrogen 
peroxide  have  an  acute  oral  LDso  >5,000 
milligram/kilogram  (mg/kg)  in  rats 
(Toxicity  Category  III),  an  acute  dermal 
LDso  >  10,000  mg/kg  in  rabbits  (Toxicity 
Category  IV),  and  an  inhalation  LCso  of 
4  mg/1  (Toxicity  Category  IV).  Such 
solutions  are  mild  irritants  to  rabbit  skin' 
and  cause  severe,  irreversible  corneal 
injury  in  half  of  the  exposed  rabbits 
(Toxicity  Category  I). 

Solutions  containing  50%  hydrogen 
peroxide  have  an  acute  oral  LDso  >  500 
mg/kg  in  rats  (Toxicity  Category  II)  and 
an  acute  dermal  LDso  >1,000  mg/kg  in 
rabbits  (Toxicity  Category  II).  No  deaths 
resulted  after  an  8-hour  exposure  of  rats 
to  saturated  vapors  of  90%  hydrogen 
peroxide,  LCso  is  4  mg/1  (2,000  ppm). 
Solutions  containing  50%  hydrogen 
peroxide  are  also  extremely  irritating 
(corrosive)  to  rabbit  eyes  (Toxicity 
Category  I). 


D.  Agff-egate  Exposure 

1.  Dietary  exposure —  Food.  BioSafe 
has  asserted  that  dietary  exposure  from 
use  of  hydrogen  peroxide,  as  proposed 
is  minimal  since  hydrogen  peroxide 
reacts  rapidly  on  contact  with  surfaces 
such  as  food  and  degrades  into  oxygen 
and  water,  neither  of  which  are  of 
toxicologial  concern. 

2.  Drinking  water.  BioSafe  states  that 
the  proposed  use  may  result  in  the 
transfer  of  minor  amounts  of  residues  to 
potential  drinking  water  sources, 
however  there  is  no  concern  for 
exposure  due  to  the  fact  that  the 
residues  of  hydrogen  peroxide  are 
oxygen  and  water,  neither  of  which  are 
of  toxicological  concern.  Biosafe  quotes 
the  existing  exemption"  the  EPA  Office 
of  Water  indicates  that  when  used  for 
potable  disinfection,  no  residues  of 
hydrogen  peroxide  are  present  by  the 
time  the  water  is  pumped  through  a 
distribution  system."  40  CFR  180.1197. 

3.  Non-dietary  exposure.  BioSafe 
states  that  the  potential  for  non-dietary 
exposure  to  the  general  population 
including  infants  and  children  is 
unlikely  as  the  proposed  use  sites  are 
commercial,  agricultural  and 
horticultural  settings  and  that  non- 
dietary  exposures  would  not  be 
expected  pose  any  quantifiable  risk  due 
to  lack  of  residues  of  toxicological 
concern. 

E.  Cumulative  Exposure 

BioSafe  states  that  it  is  not  expected 
that,  when  used  as  proposed,  hydrogen 
peroxide  would  result  in  residues  that 
would  remain  in  human  food  items 
since  hydrogen  peroxide  reacts  on 
contact  and  degrades  rapidly  into 
compounds  that  are  not  of  toxicological 
concern. 

F.  Safety  Determination 

1.  U.S.  population.  Biosafe  quotes 
&t)m  the  established  exemption  from  the 
requirement  of  a  tolerance  that  EPA  has 
concluded  that  no  endpoint  exists  to 
suggest  any  evidence  of  significant 
toxicity  itom  acute,  short-term  or 
intermediate-term  exposures  from  the 
proposed  food  contact  uses  of  hydrogen 
peroxide".  BioSafe  states  that  since 
hydrogen  peroxide  degrades  rapidly  on 
contact  into  residues  that  are  not  of 
toxicological  concern,  chronic  risk  firom 
dietary  exposure  is  not  anticipated  and 
since  residues  of  hydrogen  peroxide  are 
not  expected  on  agricultural 
commodities,  exposure  to  the  general 
U.S.  population  firom  the  proposed  uses 
is  not  anticipated. 

2.  Infants  and  children.  BioSafe  states 
that,  as  mentioned  above,  residues  of 
hydrogen  peroxide  are  not  expected  on 


agricultural  commodities  and  that 
hydrogen  peroxide  degrades  rapidly  on 
contact  into  residues  that  are  of  no 
toxicological  concern  and  that  there  is  a 
reasonable  certainty  of  no  harm  for 
infants  and  children  from  exposure  to 
hydrogen  peroxide  from  the  proposed 
uses. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

BioSafe  has  cited  open  literature  in 
that  weak  direct  mutagenicSTy  responses 
were  seen  for  hydrogen  peroxide  in 
Ames  tests  with  Salmonella 
typhimurium  strains  TA97,  TA98, 
TA102,  and  TA1537  in  a  20  minute 
preincubation  test  and  in  a  liquid 
incubation  modification  using  strain 
TA1537.  Biosafe  states  that  there  is 
additional  information  regarding 
immunotoxicity,  developmental  toxicity 
and  chronic  toxicity  in  the  open 
literature. 

H.  Existing  Tolerances 

An  exemption  from  the  requirement 
of  a  tolerance  has  been  established  for 
residues  of  hydrogen  peroxide  up  to  120 
ppm  in  or  on  raw  agricultural 
commodities,  in  processed 
commodities,  when  such  residues  result 
fit)m  the  use  of  hydrogen  peroxide  as  an 
antimicrobial  agent  on  fruits,  tree  nuts, 
cereal  grains,  herbs  and  spices  (40  CFR 
180.1197). 

/.  International  Tolerances 

There  is  no  Codex  Alimentarium 
Commision  Maximum  Residue  Level 
(MRL)  for  hydrogen  peroxide. 
|FR  Doc.  98-25084  Filed  9-22-98;  8:45  am] 

BILUNQ  CODE  SS60-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-833;  FRL-6026-1] 

Notice  of  Filing  of  Pesticide  Petitions 

AGQ4CY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-833,  must  be 
received  on  or  before  October  23, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 


50904  Federal  Register /Vol.  63,  No.  184 /Wednesday,  September  23.  1998 /Notices 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
«2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 


Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 


record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Action  Leader  listed  in  the 
table  below: 


Regulatory  Action  Lead- 
er 

Office  kxation/teJeptione  number 

Address 

Diana  Home 

9th  Root,  CM  #2,  703-308-8367,  e-mail:  home.diana@epamail.epa.gov. 
9th  Floof,  CM  #2,  703-308-1259,  e-mail:  moats.sheila@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 

Sheila  A.  Moats  

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2):  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
imder  docket  control  numbw  [PF-8331 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docimient. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [PF-833]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 


online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultiu^l  commodities,  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  8, 1998. 

Kathleen  D.  Knox, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summaries  of  PetitioBS 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  siunmary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  EDEN  Bioscience  Corporation 

PP8F4975 

EPA  has  received  a  pesticide  petition 
(PP)  8F4975  from  EDEN  Bioscience 
Corporation,  11816  North  Creek 
Parkway  N.,  Bothell  WA  98011-8205, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  to  establish  an  exemption  from 
the  requirement  of  a  temporary 
tolerance  for  the  biological  pesticide 
Harpin  in  or  on  all  food  commodities. 
Harpin  will  be  utilized  on  under  the 


conditions  of  Experimental  Use  Permit 
69834-EUP-R. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  EDEN 
Bioscience  Corporation  has  submitted 
the  following  summary  of  information, 
data  and  arguments  in  support  of  their 
pesticide  petition.  This  siunmary  was 
prepared  by  EDEN  Bioscience 
Corporation  and  EPA  has  not  fully 
evaluated  the  merits  of  the  petition.  The 
summary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
simimary  contained  extraneous 
material,  or  the  summary  was  not  clear 
that  it  reflected  the  conclusion  of  the 
petitioner  and  not  necessarily  EPA. 

A.  Proposed  Use  Practices 

The  proposed  experimental  prc^ram 
will  be  conducted  in  Alabama, 
Arkansas,  Arizona,  California, 
Connecticut,  Florida,  Georgia,  Iowa, 
Idaho,  Illinois,  Kansas,  Kentucky, 
Louisiana,  Michigan,  Minnesota, 
Mississippi,  Montana,  North  Carolina, 
North  Dakota,  New  Jersey,  New  Mexico, 
New  York,  Ohio,  Oregon,  Pennsylvania, 
South  Carolina,  South  Dakota, 
Tennessee,  Texas,  Virginia,  and 
Washington.  The  following  crops  are  to 
be  treated:  tomatoes  (fresh  market  and 
processing),  peppers  (bell  and  chile), 
cotton,  cucurbits  (cucumbers,  squash, 
and  melons),  rice,  ornamental  roses, 
ornamentals  (greenhouse  foliage  and 
bedding  plants),  strawberries,  tobacco 
(hurley  and  flue-cured),  small  grains 
(winter  or  spring  wheat  and  barley), 
peanuts,  conifer  seedlings,  alfalfa, 
potatoes,  grapes  (wine  and  table 
varieties),  turf  (lawn  and  garden), 
apples,  citrus  (oranges,  grape&iiit, 
lemons,  limes,  tangerines,  and  tangelos), 
soybeans  (dry),  blueberry,  cranberry, 
raspberry,  com,  sweet  com,  and  sugar 
cane.  The  proposed  experimental 
program  would  utilize  559.98  pounds  of 
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active  ingredient  per  year  on  4,997  acres 
during  1998-2000.  Harpin  will  be 
applied  by  various  methods  at  a 
maximum  rate  of  0.06  pounds  to  0.39 
pounds  active  ingredient  per  acre  per 
site  during  the  season,  depending  on  the 
crop.  For  tomatoes  and  peppers,  which 
represent  the  majority  of  the  acreage  to 
be  treated,  all  plants  will  be  treated  once 
or  twice  prior  to  transplanting  to  the 
field,  minimizing  any  potential 
environmental  impact  of  product 
application  in  the  field.  Application 
methods  may  include  seed  treatments 
by  soaking  or  dusting,  root  or  seedling 
drenches,  drenches  at  transplanting  and 
foliar  sprays  during  the  growing  season, 
with  emphasis  on  pre-flowering 
applications.  Standard  spray  equipment 
is  appropriate  for  foliar  applications. 

B.  Product  Identity/Chemistry 

Harpin  is  a  bacterial  protein  product 
that  is  produced  by  fermentation.  The 
harpin  protein  confers  systemic 
resistance  to  multiple  diseases  in 
nvunerous  crops.  The  dried  formulated 
product  containing  harpin  is 
Messenger''"'^.  In  addition  to  broad- 
spectrum  control  of  diseases  caused  by 
bacteria,  fungi,  and  some  viruses, 
Messenger^^  also  provides  enhanced 
plant  growth  in  many  crops.  Such 
enhancements  include  improved 
germination,  increased  overall  plant 
vigor,  accelerated  flowering  and  fhiit 
set,  advanced  maturity,  and  increased 
yield  and  quality  of  the  final  harvest. 
MessengerTM  may  enhance  plant  growth 
in  the  absence  of  detectable  plant 
disease.  Finally,  treatment  with 
-Messenger'TM  provides  substantial 
tolerance  to  certain  soil-borne  plant 
pathogens,  reducing  the  need  for  toxic, 
conventional  chemical  means  of  control. 

An  analytical  method  for  residues  is 
not  applicable,  since  the  petitioner  has 
requested  an  exemption  from  the 
requirement  of  a  tolerance. 

C.  Mammalian  Toxicological  Profile 

Harpin  is  a  naturally  occurring 
protein  derived  from  the  plant 
pathogenic  bacterium,  Erwinia 
amylovora,  the  causative  agent  for  fire 
blight  disease.  Because  of  its  role  in 
plant  host-parasite  relationships,  harpin 
is  presumed  to  have  been  present  in  E. 
amylovora  for  as  long  as  the  bacterium 
has  been  involved  in  the  fire  blight 
disease.  As  such,  harpin  protein  has 
been  constantly  produced  and  secreted 
by  E.  amylovora  on  or  in  edible  fiiiits 
such  as  apple  or  pear  with  no  apparent 
adverse  efi'ects  on  humans. 

EDEN  has  conducted  studies  to 
evaluate  the  mammalian  toxicology  of 
the  harpin  protein.  The  results  of  these 
studies  indicate  that  harpin  is  a  Toxicity 


Category  III  or  IV  substance  and  that  it 
poses  no  significant  human  health  risks. 
No  toxicity  was  observed  in  either  of  the 
acute  oral  toxicity  studies  conducted 
with  the  harpin  technical  grade  active 
ingredient  (TGAI)  or  a  concentrated 
harpin  TGAI.  Acute  oral  LD50  values  for 
both  harpin  protein  technical  and 
concentrated  harpin  protein  technical 
were  greater  than  2,000  mg/kg  in  the  rat 
(Toxicity  Category  IV).  The  4-hour  LC50 
for  harpin  was  determined  to  be  greater 
than  2  mg/L  in  an  acute  inhalation 
study  with  rats.  EDEN  has  not  observed 
any  incidents  of  harpin-induced 
hypersensitivity  in  individuals  exposed 
to  harpin  during  research,  production, 
and/or  field  testing.  The  harpin  end 
product  produced  minimally  and  mildly 
irritating  results  in  the  eye  irritation  and 
dermal  irritation  studies,  respectively. 
The  proteinaceous  nature  of  harpin, 
in  combination  with  its  lack  of  acute 
toxicity,  lends  an  additional  measure  of 
safety  because  when  proteins  are  toxic, 
they  are  known  to  act  via  acute 
mechanisms  and  at  very  low  dose  levels 
(LDLs)  (Sjoblad,  Roy  D.,  et  al. 
"Toxicological  Considerations  for 
Protein  Components  of  Biological 
Pesticide  Products,"  Regulatory 
Toxicology  and  Pharmacology  15,  3-9). 
Therefore,  because  no  significant 
adverse  effects  were  observed,  even  at 
the  limit  doses,  harpin  is  not  considered 
to  be  an  acutely  toxic  protein. 

D.  Aggregate  Exposure 

1.  Dietary  exposure —  Food.  Because 
of  the  low  rate  of  application  and  rapid 
degradation  of  harpin  in  the 
environment,  residues  of  harpin  in  or  on 
treated  raw  agricultural  commodities  are 
expected  to  be  negligible.  Moreover, 
because  harpin  exhibits  no  mammalian 
toxicity,  any  dietary  exposure,  if  it 
occurred,  would  not  be  harmful  to 
humans. 

2.  Drinking  water.  Residues  of  harpin 
are  imlikely  to  occur  in  drinking  water, 
due  to  the  low  application  rate  of  the 
product  and  its  rapid  degradation  in  soil 
and  water  and  on  foliar  surfaces. 

3.  Non-dietary  exposure.  Increased 
non-dietary  exposure  of  harpin  via  lawn 
care,  topical  insect  repellents,  etc.,  is 
not  applicable  to  this  EUP  application. 

E.  Cumulative  Exposure 

Consideration  of  a  common  mode  of 
toxicity  is  not  appropriate,  given  that 
there  is  no  indication  of  mammalian 
toxicity  of  harpin  protein  and  no 
information  that  indicates  that  toxic 
effects  would  be  cumulative  with  any 
other  compounds.  Moreover,  harpin 
does  not  exhibit  a  toxic  mode  of  action 
in  its  target  pests  or  diseases. 


F.  Safety  Determination 

1.  U.S.  population.  Harpin's  lack  of 
toxicity  has  been  demonstrated  by  the 
results  of  acute  toxicity  testing  in 
mammals  in  which  harpin  caused  no 
adverse  effects  when  dosed  orally  and 
via  inhalation  at  the  limit  dose  for  each 
study.  Thus,  the  aggregate  exposure  to 
harpin  over  a  lifetime  should  pose 
negligible  risks  to  human  health.  Based 
on  lack  of  toxicity  and  low  exposure, 
there  is  a  reasonable  certainty  that  no 
harm  to  adults,  infants,  or  children  will 
result  from  aggregate  exposure  to  harpin 
residue.  Exempting  harpin  from  the 
requirement  of  a  tolerance  should  pose 
no  significant  risk  to  himians  or  the 
environment. 

2.  Infants  and  children. 
See  Unit  F.l.  above. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

EDEN  Bioscience  Corporation  has  no 
information  to  suggest  that  harpin  will 
adversely  affect  the  immune  or 
endocrine  systems. 

H.  International  Tolerances 

EDEN  Bioscience  Corporation  is  not 
aware  of  any  tolerances,  exemptions 
from  tolerance,  or  MRL's  issued  for 
harpin  outside  of  the  United  States. 

2.  StoUer  Enterprises,  Inc. 

PP8F4960 

EPA  has  received  a  pesticide  petition 
(PP  8F4960)  from  StoUer  Enterprises, 
Inc..  8580  Katy  Freeway,  Suite  200, 
Houston,  Texas  70024,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
biochemical  pesticide,  salicylic  acid,  in 
or  on  all  raw  agricultural  commodities. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Stoller 
Enterprises,  Inc.  has  submitted  the 
following  summary  of  information,  data 
and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Stoller  Enterprises,  Inc.  and 
EPA  has  not  fully  evaluated  the  merits 
of  the  petition.  The  summary  may  have 
been  edited  by  EPA  if  the  terminology 
used  was  unclear,  the  simnmary 
contained  extraneous  material,  or  the 
summary  was  not  clear  that  it  reflected 
the  conclusion  of  the  petitioner  and  not 
necessarily  EPA. 

A.  Product  Name  and  Proposed  Use 
Practices 

Salicylic  acid  will  be  incorporated 
into  the  end-use  product.  Adjust  I,  as  an 
active  ingredient.  Adjust  I  is  proposed 


50906 


Federal  Register / Vol.  63,  No.  184 /Wednesday,  September  23.  1998 /Notices 


for  use  on  a  variety  of  agricultural, 
horticultural,  and  floricultural 
applications  to  enhance  plant  defense 
against  pathogens. 

Depending  on  the  crop,  the  first 
application  of  Adjust  I  is  made  at  the  3- 
5  leaf  stage  or  other  prescribed  growth 
stage.  Subsequent  applications  may  be 
made  at  12-day  intervals.  The  rate  is  2 
quarts  of  formulated  product/acre  per 
treatment.  This  equates  to  the 
application  of  20  grams/acre  salicylic 
acid. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Salicylic  acid  is 
a  phenolic  acid  found  in  insects  and 
plants  as  free  acid  or  bound.  The 
biochemical  is  a  white,  practically 
odorless,  free-flowing  crystalline 
powder.  It  is  slightly  soluble  in  water, 
forming  acidic  solutions. 

2.  Magnitude  of  the  residue  at  time  of 
harvest  and  method  used  to  determine 
residue.  An  analytical  method  using 
High  Performance  Liquid 
Chromatography  (HPLC),  UV 
spectrophotometery,  and  Gas 
Chromatography  for  determining 
salicylic  acid  content  in  Adjust  I  is 
available. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  the-levels  and 
measuring  of  the  pesticide  residue  is  not 
needed.  Because  this  phenolic  acid  is 
found  naturally  in  plants,  residue 
analysis  would  not  yield  meaningful 
results,  i.e.,  the  analysis  would  not 
discern  whether  the  salicylic  acid 
source  was  the  plant  or  firom  treatment. 
Additionally,  phenolic  levels  harmful  to 
plants  and  animals  are  highly  unlikely 
to  occur  when  the  product  is  applied 
according  to  label  instructions. 

C.  Mammalian  Toxicological  Profile 

Salicylic  acid  is  highly  regulated  in 
man  and  other  organisms,  the 
mechanisms  of  which  are  well 
understood.  Salicylic  acid  has  been 
administered  to  nimierous  species  in 
long  term  dietary  studies  without 
adverse  effects  at  a  range  of 
concentrations.  The  end-use  product 
containing  salicylic  acid,  Adjust  I,  has 
been  evaluated  for  acute  toxicity.  Acute 
oral  toxicity  in  rats  is  greater  than  3,000 
milligrams/kilogram  (mg/kg)  (Toxicity 
Category  HI).  Acute  dermal  toxicity  in 
rabbits  is  greater  than  5,050  mg/kg 
(Toxicity  Category  III).  In  an  eye 
irritation  study,  there  were  no  signs  of 
irritation  following  administration  of 
Adjust  I  (Toxicity  Category  IV).  A  rabbit 
dermal  irritation  study  with  Adjust  I 
resulted  in  no  signs  of  irritation 
(Toxicity  Category  TV).  There  was  no 


indication  of  dermal  sensitization  in  a 
guinea  pig  dermal  sensitization  study. 

Waivers  have  been  requested  for 
genotoxicity,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity,  chronic  toxicity,  and  acute 
toxicity  to  nontarget  species  based  on 
salicylic  acid's  ubiquity  in  nature,  long 
history  of  medicinal  uses,  favorable 
toxicological  profile  in  chronic 
toxicology  studies,  and  inconsequential 
exposure  resulting  from  label-directed 
use  rates. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — Food.  Salicylic 
acid  is  ubiquitous  in  nature  and  is 
found  in  lower  and  higher  plant  species, 
insects,  cosmetics,  over-the-counter 
medications  and  natural  and  processed 
foods.  Many  items  in  the  human  daily 
diet  contain  appreciable  quantities  of 
free  and  bound  salicylic  acid.  Dietary 
exposure  due  to  topical  applications  of 
salicylic  acid  is  difficult  to  estimate 
because  of  the  phenolic  acid's 
prevalence  in  skin  care  products  and 
over-the-counter  medications. 

Considering  the  low  dose  of  salicylic 
acid  required  to  achieve  the  desired 
effect,  the  levels  of  salicylic  acid  found 
naturally  in  the  diet  and  the  quantity 
consumed  from  processed  foods,  it  can 
be  concluded  that  incremental  dietary 
exposure  to  salicylic  acid  resulting  from 
Adjust  I  applications  is  negligible. 

2.  Drinking  water.  The  active 
ingredient,  salicylic  acid,  decomposes 
readily  in  water  and  sunlight.  The 
oxidation  reactions  of  ultraviolet 
radiation/H202/O2  with  either  phenol  or 
salicylic  acid  successfully  degrade  those 
compounds,  which  are  building  blocks 
of  aquatic  humic  substances.  Many 
compounds,  including  salicylic  acid, 
have  been  identified  by  means  of 
spectroscopy  and  chromatography.  The 
degradation  pathway  is  thought  to 
involve  hydroxy lation  of  the  aromatic 
ring  and  abstraction  of  a  hydrogen  atom 
to  form  1,2-benzoquinone,  which  is 
cleaved  to  form  muconic  acid.  The 
muconic  acid  is  converted  to  maleic 
acid,  fumaric  acid,  and  oxalic  acid. 
Fumaric  and  maleic  acids  eventually 
become  malic  acid,  and  the  oxalic  acid 
is  degraded  to  formic  acid  and  then  CO2. 
These  reactions  demonstrate  how 
phenolics  substances  are  converted  to 
biodegradable  ones. 

3.  Non-dietary  exposure.  Adjust  I  is 
proposed  for  use  on  non-residential  turf 
and  ornamentals.  Exposure  from  turf 
grass  applications  is  expected  to  be 
minimal  because  turf  users  will  be 
protected  by  shoes  and  socks.  Further, 
based  on  the  limited  frequency  of  use  on 
turf  grass,  this  non-food  use  is  not  likely 
to  result  in  potential  chronic  exposure 


and  thus  should  not  be  factored  into  a 
chronic  exposure  assessment.  Exposures 
resulting  from  application  to 
ornamentals  is  also  anticipated  to  be 
negligible  because  consumers  normally 
will  not  be  in  contact  with  treated 
plants. 

E.  Cumulative  Exposure 

Salicylic  acid  is  highly  regulated  in 
plants  and  mammals,  the  mechanisms 
of  which  are  well  understood.  This 
phenolic  acid  is  not  intended  for 
pesticidal  use  and  does  not  share  a 
common  mechanism  of  toxicity  with 
currently  available  pesticides,  thus 
Adjust  I  anticipate  no  cimiulative  effects 
with  other  substances. 

F.  Safety  Determination 

1.  U.S.  population.  Because  the  use  of 
salicylic  acid  will  be  delivered  at  label 
rates  concentrations  that  are  less  than  or 
equal  to  those  foimd  in  plants,  and 
because  the  active  ingredient  has  a 
favorable  toxicological  profile,  the  use 
of  the  salicylic  acid  when  delivered  at 
label  rates  poses  a  negligible,  or 
nonexistent,  risk  to  the  U.S.  population. 

2.  Infants  and  children.  Salicylic  acid 
and  its  conjugates,  esters,  and 
metabolites  are  ingested  and  excreted 
daily.  The  compound  and  its  analogs  are 
ubiquitous  in  the  food  chain.  When 
used  at  label  rates,  the  product  poses  no 
threat  to  infants  and  children.  In  fact  as 
the  product  replaces  existing  fungicides 
with  less  favorable  toxicological  profiles 
the  risk  to  infants  and  children  will  be 
reduced. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

There  is  no  literatiire  available  to 
suggest  the  immime  or  endocrine 
systems  will  be  compromised  with  the 
use  of  salicylic  acid  as  an  active 
ingredient  at  recommended  rates. 

H.  Existing  Tolerances 

There  are  no  known  existing 
tolerances  for  the  use  of  salicylic  acid 
for  use  as  a  pesticide. 

/.  International  Tolerances 

There  are  no  CODEX  tolerances  or 
international  tolerance  exemptions  for 
salicylic  acid  at  this  time. 

(FR  Doc.  98-25315  Filed  9-22-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-827;  FRL-6023-6] 

Rohm  and  Haas  Company;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  {>esticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  food  contact 
paper  and  paperboard. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-734,  must  be 
received  on  or  before  October  23, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Divison  (7502C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  119  at  the  address 
given  above,  itom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Marshall  Swindell,  PM  33, 
Antimicrobial  Division  (7510W),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW, 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  6B,  Crystal  Station  #1,  2800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  308-6341;  e-mail: 
swindell.marshall@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 


proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemical  in  or  on 
food  contact  paper  and  paperboard 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  estabhshed  for  this  notice  of  filing 
under  docket  control  number  [PF-8271 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-aocket@epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  {PF-827)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives,  Feed  additives,  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  1, 1998. 

Frank  Sanders, 

Director,  Antimicrobial  Division,  Office  of 
Pesticide  Programs. 

Siunmaiy  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  views  of  the  {petitioner. 
EPA  is  publishing  the  petition 


summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Rohm  and  Haas  Company 

PP8F4977 

EPA  has  received  a  pesticide  petition 
8F4977  from  Rohm  and  Haas  Company, 
100  Independence  Mall  West, 
Philadelphia,  PA  19106-2399,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  4,5- 
Dichloro-2-n-octyl-3(2ff)-isothiazolone 
(CASRN  64359-81-5),  in  or  on  food 
contact  paper  and  paperboard.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA:  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
{}etition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Alternatively,  this  petition  is 
proposing,  piu^uant  to  section  409  of 
the  FFDCA,  21  U.S.C.  348.  to  amend  21 
CFR  176.170  and  176.300.  to  establish  a 
regulation  for  the  use  of  4,5-Dichloro-2- 
n-octyl-3(2H)-isothiazolone  in  or  on 
food  contact  paper  and  paperboard. 
Regulatory  authority  for  the  rule 
proposed  by  this  petition  ciurently 
resides  with  EPA.  EPA  intends  to 
transfer  this  regulatory  authority  to 
FDA,  by  rulemaking,  pursuant  to  section 
201(q)(3)  of  the  FFDCA,  21  U.S.C. 
321(q)(3).  Any  final  regulation  based  on 
this  petition  will  be  determined  by  the 
status  of  the  rulemaking  at  the  time  of 
the  petition's  final  disposition. 

Rohm  and  Haas  Company's  summary 
of  the  pesticide  petition  is  printed 
below  as  required  by  section  408(d)(3) 
of  the  FFDCA.  The  summary  of  the 
petition  was  prepared  by  Rohm  and 
Haas  Company  and  represents  the  views 
of  Rohm  and  Haas  Company.  The 
petition  summary  announces  the 
availability  of  a  description  of  the 
analjrtical  methods  available  to  EPA  for 
the  detection  and  measiu«ment  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

A.  Residue  Chemistry 

This  petition  is  not  for  residues  in  or 
on  raw  agricultural  commodities.  It  is 
for  residues  in  or  on  food  contact  paper 
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and  paperboard.  Accordingly,  the 
residue  chemistry  data  submitted  are 
solely  for  the  residues  remaining  in  food 
contact  paper  and  paperboard  and 
coatings  on  food  contact  paper  and 
paperboard  when  the  subject  slimicide 
(4,5-dichloro-2-n-octyl-3(2H)- 
isothiazolonerCASRN  64359-81-5, 
hereafter  referred  to  as  RH-287)  is  used 
in  the  following  applications:  for 
addition  to  pulp  and  paper  mill  process 
water  to  control  slime-forming 
microorganisms,  for  addition  to  coatings 
that  will  be  used  on  paper  and 
paperboard  to  preserve  the  paper,  for 
application  to  wet  lap  at  pulp  mills 
prior  to  manufacture  of  paper,  and  for 
addition  to  dispersed  pigments  that  will 
be  used  in  thv  manufacture  of  paper  and 
paperboard.  Each  of  these  applications 
is  discussed  separately  below. 

1.  Residues  in  paper  and  paperboard 
from  treatment  of  process  water.  Gas 
chromatography  with  mass  spectral 
detection  was  used  to  analyze  paper 
from  a  field  trial  where  the  maximum 
use  concentration  (4  part  per  million 
(ppm)  in  the  slurry  water,  0.033  lb.  RH- 
287  per  ton  of  paper)  was  added  to  the 
process  water.  Paper  from  this  trial  had 
a  concentration  of  RH-287  that  ranged 
from  6.9  to  35.4  ppm  based  on  the 
weight  of  the  paper.  Samples  of  paper 
that  had  25  ppm  RH-287  were  extracted 
with  food  simulants  using  standard  FDA 
protocols  for  determining  food  additive 
extractables  from  food  contact  materials. 
Samples  were  extracted  for  24  hours 
with  the  appropriate  aqueous  and  fatty 
food  simulants  for  uncoated  paper.  The 
concentration  of  RH-287  in  the  food 
simulants  was  0.68  \ig  RH-287/inch2  of 
paper  in  the  aqueous  simulant  and 
<0.22  vig  RH-287/inch2  of  paper  in  the 
fatty  food  simulant. 

2.  Residues  from  coated  paper  and 
paperboard.  Samples  of  paper  were 
coated  with  either  a  latex-based  coating 
or  a  starch-based  coating.  The 
concentration  of  RH-287  in  the  latex- 
coated  paper  was  100  ppm  of  RH-287 
based  on  the  weight  of  paper,  whereas 
the  concentration  in  the  starch-coated 
paper  was  145  ppm  based  on  the  weight 
of  paper.  These  papers  were  then 
extracted  with  food  simulating  solvents 
using  standard  FDA  methods  for  24 
hours.  The  concentration  of  RH-287 
found  in  the  aqueous  food  simulant  was 
1.23  ^g/inch^  in  the  latex-coated  paper 
and  2.64  ng/inch^  in  the  starch-coated 
paper.  The  concentration  of  RH-287 
found  in  the  fatty  food  simulant  was 
4.78  ^g/inch2  in  the  latex-coated  paper 
and  5.02  ^g/inch^  in  the  starch-coated 
paper. 

3.  Residues  in  paper  from  wet  lap 
treated  with  RH-287.  The  maximum  use 
level  for  treatment  of  wet  lap  is  100  ppm 


of  RH-287  based  on  the  dry  weight  of 
the  fiber.  Laboratory-made  paper 
containing  108  ppm  of  RH-287  was 
repulped  in  a  manner  consistent  with 
the  actual  repulping  of  wet  lap.  From 
this  experiment  it  was  found  that  the 
final  paper  contained  15  ppm  of  RH- 
287.  Using  standard  FDA  assumptions, 
this  concentration  is  equivalent  to  0.70 
^g  RH-287/inch2  of  paper. 

4.  Residues  from  dispersed  pigments 
in  paper  and  paperboard.  The  allowable 
concentration  of  RH-287  in  dispersed 
pigments  is  between  10  and  50  ppm. 
Since  dispersed  pigments  will  be  a 
component  of  latex  or  starch-type 
coatings,  the  coated  paper  migration 
study  encompassed  these  uses.  As  a 
result,  no  separate  migration  studies 
were  conducted  with  paper  prepared 
from  dispersed  pigments  that  were 
treated  with  RH-287.  The  dietary 
contribution  of  RH-287  from  dispersed 
pigments  is  expected  to  be  at  most  21% 
of  the  dietary  contribution  for  the  coated 
paper. 

5.  Analytical  method.  This  is  a 
tolerance  exemption  petition  and, 
accordingly,  no  enforcement  analytical 
method  is  proposed. 

B.  Toxocological  Profile 

1.  Acute  toxicity.  RH-287  Technical 
(96.9%  active  ingredient)  is  slightly  to 
moderately  toxic  by  the  oral  route,  with 
an  acute  oral  LD50  in  rats  of  1636 
milligram/kilogram  (mg/kg)  (MRID 
42977701)  and  in  mice  of  567  mg/kg 
(MRID  43471601).  RH-287  is  considered 
corrosive  to  the  skin  and  eyes.  A 
formulation  of  RH-287  in  xylene 
produced  skin  sensitization  in  guinea 
pigs  (MRID  126793).  RH-287  is  irritating 
to  the  respiratory  tract  via  inhalation 
exposure;  the  4  hr  inhalation  LCso  in 
rats  was  0.26  mg/liter  (MRID  43471602). 

Acute  toxicity  studies  conducted  on 
an  end-use  product  containing  4.25% 
RH-287  with  surfactants  in  water 
indicated  that  the  product  was 
practically  non-toxic  by  either  the  oral 
or  dermal  routes;  the  oral  and  dermal 
LD50  in  rats  was  >  5,000  and  >  2,000  mg/ 
kg  product,  respectively  (MRID 
44259302  and  44259303,  respectively). 
The  4.25%  product  was  slightly 
irritating  to  the  skin  (MRID  44259306) 
but  was  corrosive  to  the  eyes  (MRID 
44259305).  The  4  hr  inhalation  LC50  for 
the  use  product  in  rats  was  1.3  mg/liter 
product  (MRID  44259304). 

2.  Genotoxicity.  RH-287  Technical 
was  negative  (non-mutagenic)  in  the 
Ames  Salmonella  gene  mutation  assay 
(MRID  43471605),  negative  in  a  gene 
mutation  assay  in  Chinese  hamster 
ovary  (CHO)  cells  (MRID  43471606), 
negative  in  in  vitro  chromosomal 
aberration  assay  in  CHO  cells  (MRID 


43471607),  and  negative  in  a  mouse  in 
vivo  micronucleus  assay  (MRIDs 
43471601,  43471608,  and  43901901). 
RH-287  is  judged  to  be  non-genotoxic 

3.  Subchronic  toxicity.  RH-287 
Technical  (98.8%  active  ingredient)  was 
administered  in  the  diet  to  groups  (10/ 
sex/group)  of  CrhCD®  BR  rats  for  three 
months  at  dietary  concentrations  of  0, 
100,  500, 1,000,  and  4,000  ppm  (MRID 
43471603).  No  treatmant-related 
mortality  was  observed.  Significant 
reductions  in  body  weight  and  body 
weight  gain  were  observed  at  1 ,000  ppm 
in  females  and  at  4,000  ppm  in  both 
sexes.  Food  consimiption  was 
transiently  reduced  at  1,000  ppm  in 
females.  Food  and  water  consumption 
were  reduced  throughout  the  treatment 
period  at  4,000  ppm  in  both  sexes. 
Serum  triglyceride  levels  were 
decreased  at  1,000  ppm  in  females; 
several  other  clinical  chemistry 
parameters  were  afl'ected  in  both  sexes 
at  4,000  ppm.  Histological  findings 
indicative  of  gastric  irritation  were 
limited  to  the  forestomach  and  were 
observed  at  1,000  and  4,000  ppm  in 
both  sexes.  The  no-observed  effect  level 
(NOEL)  for  RH-287  when  administered 
in  the  diet  to  rats  for  three  months  was 
500  ppm  (equivalent  to  32.5  and  36.7 
mg/kg/day  in  males  and  females, 
respectively). 

4.  Chronic  toxicity/oncogenicity. 
Chronic  toxicity  and  oncogenicity 
studies  have  not  been  conducted  with 
RH-287  since  these  studies  were  not 
required  for  the  FIFRA  registration  of 
RH-287  Technical.  Chronic  toxicity  and 
oncogenicity  studies  are  judged  not  to 
be  warranted  for  RH-287  based  on  the 
primeuy  toxicity  of  gastric  irritation 
observed  in  the  RH-287  three-month 
dietary  toxicity  study  described  above, 
its  non-mutagenic  potential,  and  its 
negligible  dietary  exposure  (see  below). 

5.  Developmental  toxicity.  RH-287 
Technical  was  administered  to  pregnant 
rats  by  daily  oral  gavage  on  days  6-15 
of  gestation  at  0, 10,  30, 100,  and  300 
mg/kg/day,  and  dams  were  killed  on 
day  20  for  cesarean  sectioning  (MRID 
43471604).  Significant  mortality  was 
observed  at  300  mg/kg/day,  and  this 
group  was  terminated  prior  to  day  20. 
Maternal  body  weight  change  was 
reduced  at  100  mg/kg/day.  Feed 
consumption  was  reduced  throughout 
the  treatment  period  at  100  mg/kg/day 
but  was  increased  in  this  group 
following  the  treatment  period.  An 
increased  number  of  litters  from  rats 
dosed  with  100  mg/kg/day  had  fetuses 
with  wavy  ribs,  a  skeletal  variation. 
There  were  no  treatment-related  effects 
on  the  numbers  of  early  or  late 
resorptions,  live  fetuses  per  litter,  fetal 
body  weight  or  sex  ratio,  external,  soft- 
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tissue,  or  head  abnormalities,  or  skeletal 
malformations.  The  NOELs  for  maternal 
and  fetal  toxicity  in  this  study  were  10 
and  30  mg/kg/day,  respectively.  RH-287 
was  not  teratogenic  in  rats. 

6.  Pharmacokinetics.  The  absorption, 
distribution,  and  excretion  of  oral 
administration  of  20  and  250  mg/kg  '*C- 
RH-287  were  investigated  in  male  and 
female  CrlrCD®  BR  rats  (MRID  43471609 
and  43901901).  "'K:-RH-287  was 
moderately  rapidly  absorbed;  peak 
plasma  concentrations  were  achieved 
between  6  and  24  hr.  '^-RH-287  was 
rapidly  excreted  mostly  within  two  days 
after  dosing  and  primarily  in  the  feces. 
Tissues  and  residual  carcasses 
contained  negligible  amounts  of  '^- 
label  four  days  after  dosing  indicating 
that  ''«C-RH-287  does  not 
bioaccumulate. 

7.  Reference  dose  (RfD).  EPA  has  not 
previously  set  an  RfD  for  RH-287  since 
at  the  time  of  registration  review  for  RH- 
287  microbicide  (EPA  Reg.  No.  707-224) 
Rohm  and  Haas  did  not  request  use  in 
food  contact  materials.  Based  on  the  . 
subchronic  NOEL  of  32.5  mg/kg/day 
and  an  uncertainty  factor  of  100,  Rohm 
and  Haas  Company  proposes  an  RfD  for 
RH-287  of  0.325  mg/kg/day  (based  on 
minimal  gastric  irritation  and  decreased 
body  weight  and  food  consumption).  An 
RfD  of  0.325  mg/kg/day  leads  to  the 
following  allowable  daily  intakes  (ADI) 
for  adult  males  and  females  and  for 
children  and  infants: 

Adult  male  (70  kg),  ADI  =  22.8  mg/ 
day; 

Adult  female  (60  kg),  ADI  =  19.5  mg/ 
day; 

Child  (20  kg),  ADI  =  6.5  mg/day;  and 

Infant  (8  kg).  ADI  =  2.6  mg/day. 

Since  the  RfD  for  RH-287  is  based 
primarily  on  the  physico-chemical  effect 
of  gastric  irritation,  a  wide  difference  in 
the  susceptibility  between  children/ 
infants  and  adults  would  not  be 
anticipated.  The  gastric  irritation  effects 
are  likely  a  function  of  the 
concentration  of  RH-287  in  the  stomach, 
which  is  a  function  of  the  amount  of 
RH-287  per  unit  of  body  weight.  Thus, 
exposure  to  a  given  mg/kg/day  dose  of 
RH-287  is  expected  to  yield  similar 
gastric  concentrations  of  RH-287  among 
infants,  children,  and  adults.  An  RfD  of 
0.325  mg/kg/day  is  judged  to  be  an 
appropriate  safe  maximum  ingestion 
dose  for  RH-287. 

C.  Aggregate  Exposure 

1.  Dietary  exposure—  i.  Food  in 
contact  with  paper  or  paperboard  made 
in  process  water  containing  RH-287. 
Analysis  of  paper  samples 
manufactured  in  a  papermill  which 
used  RH-287  amended  slurry  water  by 
gas  chromatography  with  mass  spectral 


detection  revealed  levels  of  RH-287  in 
the  paper  ranging  from  6.9  to  35.4  ppm. 
Samples  of  paper  that  had  25  ppm  were 
extracted  with  food  simulating  solvents 
using  standard  FDA  protocols  for 
determining  food  additive  extractables 
for  24  hours.  The  levels  of  RH-287 
recovered  were  0.68  ng/inch^  of  paper  in 
the  aqueous  food  simulant  and  less  than 
0.22  jlg/inch^  of  paper  in  the  fatty  food 
simulant.  The  standard  FDA  assumption 
is  that  10  g  of  food  is  in  contact  with 
one  inch^  of  paper.  Therefore,  the 
corresponding  food  concentrations  are 
68  ppb  of  RH-287  in  aqueous  food  and 
22  ppb  of  RH-287  in  fatty  foods.  Using 
a  standard  equation  provided  by  the 
FDA  for  estimating  dietary  exposure  to 
an  indirect  food  additive  migrating  from 
food  packaging,  the  hypothetical  worst 
case  potential  for  dietary  exposure  to 
RH-287  as  a  result  of  RH-287  migration 
into  foods  in  contact  with  paper  and 
paperboard  made  in  process  water 
containing  RH-287  is: 

<Mjiiinici(»e>  =  faqueous  ind  »ei<liclMio  pereem 
ethanol)  "*"  falcohol  ind  fan>(Mfatty) 

The  food  type  distribution  factors 
(ffbodtype)  are: 


f, 


aqueous 


and  acidic  0.57  +  0.01  =  0.58 


falcohol  and  fatty  0.01  +  0.41  =  0.42 

and  <M>  is  the  concentration  of 
residues  in  food. 

<M,iimicide>  =  0.58(68  ppb)  +  0.42(22 
ppb) 

<Mjiiniicide>  =  48  ppb 

The  above  value  oT  <M,iiniicide>  was 
obtained  from  paper  that  contained  25 
ppm  of  RH-287.  In  the  paper  mill  trial, 
the  concentration  of  RH-287  ranged 
from  6.9  to  35.4  ppm.  To  ensure  that  the 
dietary  concentration  is  conservatively 
estimated,  the  value  for  <Mjiimicide>  is 
adjusted  upward  by  multiplying  by  1.4 
(35/25)  to  give  a  concentration  of  67 
ppb.  This  value  is  then  converted  into 
a  dietary  concentration  by  taking  into 
consideration  the  consumption  factor 
for  uncoated  paper  and  paperboard, 
which  is  10%  for  this  type  of  packaging 
material.  As  a  result,  the  maximum 
dietary  concentration  of  RH-287 
resulting  from  its  use  in  slimicide 
applications  is  6.7  ppb  (Dietnimicide)- 

ji.  Food  in  contact  with  paper  or 
paperboard  prepared  with  coatings 
containing  RH-287.  Two  different 
coatings  were  prepared.  One  was  a 
latex-based  coating,  and  the  other  was  a 
starch-based  coating.  The  latex  coating 
was  applied  to  paper  at  the  maximum 
use  level  of  100  ppm  (based  on  the 
weight  of  paper).  The  concentration 
found  in  the  aqueous  food  simulant 
from  the  latex-based  coating  was  123 
ppb  and  in  the  fatty  food  simulant  was 
478  ppb.  However,  the  starch-based 
coating  was  145  ppm,  approximately 
50%  higher.  The  starch  values,  264  ppb 


for  the  aqueous  food  simulant  and  502 
ppb  in  the  fatty  food  simulant,  can  be 
normalized  to  the  maximum  use  level  of 
100  ppm  of  RH-287  by  multiplication  by 
0.69  (100/145)  to  give  food 
concentrations  of  182  ppb  for  the 
aqueous  food  simulant  and  346  ppb  for 
the  fatty  food  simulant.  Worst  case 
calculations  are  based  on  using  the 
concentration  in  the  aqueous  food 
simulant  from  the  starch  coating  and  the 
concentration  in  the  fatty  food  simulant 
from  the  latex  coating.  This  calculation 
takes  into  account  the  rather  rare 
possibility  that  starch  coatings 
containing  RH-287  would  be  used 
exclusively  with  aqueous  foods  while 
latex  coatings  would  be  used 
exclusively  with  fatty  foods. 

<Mcoaiings>  =  faqueous  and  acidiclM  lo  perooM 
ethanol)  ■*■  falcohol  and  fatTx(Mfativ) 

<Mcoaiing«>  =  0.58(0.182)  +  0.42(0.478) 
<Mco..inp>  =  0.310  ng  RH-287/g  of 
food  =  310  ppb  RH-287 

The  <Mcoaiin(>  is  converted  into  a 
dietary  concentration  by  utilizing  a  10% 
consumption  factor.  The  contribution  to 
the  diet  from  paper  prepared  from  latex 
and  starch  based  coatings  is  31  ppb 

(Dietcoaiing)- 

iii.  Food  in  contact  with  paper  or 
paperboard  made  from  wet  lap  treated 
with  RH-287.  The  maximum  use  level 
permitted  for  RH-287  on  wet  lap  is  100 
ppm  based  on  the  dry  weight  of  fiber. 
Wet  lap  consists  of  approximately  50% 
fiber  and  50%  water  and  never  contacts 
food  directly.  It  is  a  pulp  product  that 
requires  further  processing  before  paper 
can  be  made  from  it.  During  the 
manufacture  of  paper  from  wet  lap,  the 
wet  lap  is  repulped  in  water.  This  slurry 
is  approximately  0.5%  to  1%  fiber. 
Laboratory  experiments  demonstrated 
that  paper  made  from  wet  lap  contains 
only  14%  of  the  RH-287  active  material 
originally  present  in  the  wet  lap, 
indicating  that  most  of  the  RH-287  is 
lost  during  the  repulping  process. 

Paper  manufactiu«d  from  wet  lap 
represents  only  3%  of  all  paper  made  in 
North  America.  If  we  assume  the  worst 
case  that  all  of  the  RH-287  in  the  paper 
made  from  repulped  wet  lap  migrates 
into  food,  then  the  maximum  RH-287 
residues  in  food  would  be: 

<Mwet  la|>>  =  (100  Mg/g  of 
paper)(0.14)(0.05g  of  paper/inch^  of 
paper)(l  inch^  of  paper/10  g  of  food)  = 
0.07  fig/g  =  70  ppb 

The  above  worst  case  value  of  RH-287 
residues  in  food  (<Mwet  iap>)  can  then  be 
converted  to  the  dietary  contribution 
(Dietwet  lap)  by  multiplication  by  the 
consumption  factor.  The  consumption 
factor  for  uncoated  paper  is  0.1,  and 
since  wet  lap  represents  only  3%  of  all 
paper  made  in  North  America,  the 
overall  consumption  factor  for  wet  lap 
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paper  is  0.003.  The  worst  case  overall 
amount  of  RH-287  in  the  diet 
contributed  from  wet  lap  would  be  (70 
ppb)  (0.003)  =  0.21  ppb. 

iv.  Food  in  contact  with  paper  or 
paperboard  made  with  dispersed 
pigments  containing  RH-287.  As 
described  above,  the  maximum  level  of 
RH-287  in  paper  coatings  contributed 
from  dispersed  pigments  is  21%  of  the 
value  determined  for  the  latex-coated 
paper.  We  can,  therefore,  calculate  the 
amount  of  RH-287  that  dispersed 
pigments  would  contribute  to  the  diet 
by  multiplying  31  ppb  (Dietcoaing)  by 

0.21  =  6.5  ppb  (Dietdiipened  pigmenJ. 

v.  Summation  of  dietary  exposure. 
The  sum  of  the  dietary  contributions  of 
RH-287  from  the  different  applications 
is  shown  below: 


Dietsiimicide 
Uietcoaiing 

Dietwet  lip 

Uietdispened  pigment 
Dietsum 


6.7  ppb 
31.0  ppb 
0.21  ppb 

6.5  ppb 
44.4  ppb 


2.  Drinking  water.  The  use  of  RH-287 
as  a  slimicide  for  pulp  and  paper  mills 


does  not  provide  for  entry  of  RH-287 
into  drinking  water  sources.  Spent 
process  water  from  such  sites  is  treated 
as  waste  water,  typically  on-site,  prior  to 
release  into  surface  waters.  There  is  no 
provision  for  RH-287  to  enter 
groundwater  systems  since  RH-287  is 
not  registered  for  use  directly  on  raw 
agricultural  commodities. 

3.  Non-dietary  exposure.  RH-287  is  an 
industrial-use  microbicide  whose  only 
other  registered  water-treatment  uses 
(i.e.,  other  than  use  in  pulp  and  paper 
manufactiuing)  is  as  a  slimicide  control 
agent  in  recirculating  cooling  water,  air 
washer  systems,  recirculating  closed 
loop  water  cooling  systems,  decorative 
fountains,  and  can  warmer  and  brewery 
pasteurizers.  All  of  the  uses  of  RH-287 
involve  only  occupational  exposures. 
There  are  no  registrations  and  no 
intended  uses  in  residential  scenarios. 

4.  Estimated  total  daily  intake.  The 
daily  diet  for  adults  is  3  kg/day.  The 
worst  case  estimated  daily  intake  (EDI) 
of  RH-287  for  adults  from  possible 


residuals  in  food  contact  paper  and 
paperboard  is: 

EDI«iuH  =  3.0  kg  of  ibod/day  x  44.4 
ppb  =  133  Mg/day 

The  daily  diet  differs  in  quantity  for 
children  of  different  ages.  At  6  months 
of  age,  the  daily  diet  is  1.1  kg,  and  the 
mean  body  weight  for  a  6  month  old 
infant  is  8  kg.  In  the  age  interval  4  to 
6  years  of  age,  the  daily  diet  is  2  kg/day, 
and  the  mean  body  weight  of  a  child 
this  age  is  20  kg.  The  EDI's  for  infants 
and  children  are  based  on  these  total 
diet  amounts  and  are: 

EDIinfM  =  1-1  kg  of  food/day  x  44.4 
ppb  =  49  Mg/day 

EDIchiid  =  2.0  kg  of  food/day  x  44.4 
ppb  =  89  ^day 

Thus  for  a  6  month  old  infant  (8  kg), 
a  4  to  6  year  old  child  (20  kg),  an  adult 
woman  (60  kg),  and  an  adult  man  (70 
kg),  the  daily  intakes  of  RH-287 
associated  with  the  above  EDIs, 
expressed  as  ^kg/day  and  as  percent 
of  RfD  utilization  (RfD  =  0.325  mg/kg/ 
day  =  325  ^g/kg/day)  are: 


Dietary  exposure 


Percent  RfD  utilized 


Infant  .. 
Child  ... 
Woman 
Man  .... 


6.1  jig/kg/day 
4.5  ^g/kg/day 

2.2  ng/kg/day 
1.9  (xg/kg/day 


1.9 
1.4 
0.7 
0.6 


Rohm  and  Haas  Company  notes  that 
in  40  CFR  180.1  (1)  EPA  has  defined  that 
a  "negligible  residue  ordinarily  will  add 
to  the  diet  an  amount  which  will  be  less 
than  l/2000th  of  the  amount  that  has 
been  demonstrated  to  have  no  effect 
from  feeding  studies  on  the  most 
sensitive  animal  species  tested."  Thus, 
for  a  100-fold  uncertainty  factor  based 
RfD,  this  means  an  RfD  utilization  of  5% 
or  less  Rohm  and  Haas  considers, 
therefore,  that  under  the  hypothetical 
worst  case  dietary  exposure  assessment, 
RH-287  residues  are  clearly  negligible 
residues. 

D.  Cumulative  Effects 

RH-287  has  the  intrinsic  toxicological 
potential  to  produce  irritation  at  the  site 
of  contact  at  relatively  high 
concentrations.  This  chemico-physico 
(non-systemic)  property  is  consistent 
with  other  compounds  which  cause 
irritation  effects  at  the  site  of 
application.  We  have  evaluated  this 
effect  in  the  context  of  the  extremely 
low  dietary  exposure  to  RH-287  in  the 
subject  indirect  food  additive 
application  and  do  not  believe  there  is 
any  evidence  for  a  cumulative  risk 
concern.  ~ 


E.  Safety  Determination 

1.  U.S.  population.  Since  the  use  of 
RH-287  as  a  slimicide  in  pulp  and 
papermills  is,  under  hypothetical  worst 
case  conditions,  expected  to  lead  to  at 
most  only  negligible  indirect  dietary 
exposures  in  adults  [i.e.,  not  greater 
than  0.6  to  0.7%  of  the  RfD  for  adults 
which  is  less  than  the  negligible  criteria 
of  5%  of  RfD  defined  in  40  CFR 
180.1(1)1,  it  is  Rohm  and  Haas 
Company's  judgment  that  there  is  a 
reasonable  certainty  that  no  harm  will 
come  to  adults  from  dietary  exposure  to 
RH-287  residues  which  could  occur  in 
food  contact  paper  and  paperboard 
produced  in  pulp  and  paper  mills 
utilizing  RH-287  for  slime  control,  and 
for  paper  coatings,  wet  lap,  and 
dispersed  pigment  preservation  in 
accordance  with  its  FIFRA  labeling. 

2.  Infants  and  children.  Since  the  use 
of  RH-287  as  a  slimicide  in  pulp  and 
papermills  is,  under  hypothetical  worst 
case  conditions,  expected  to  lead  to  at 
most  only  negligible  indirect  dietary 
exposures  in  infants  and  children  [i.e., 
not  greater  than  1.4-1.9%  of  the  RfD  for 
infants  and  children  which  is  less  than 
the  negligible  criteria  of  5%  of  RfD 
defined  in  40  CFR  180.1(1)],  it  is  Rohm 


and  Haas  Company's  judgment  that 
there  is  a  reasonable  certainty  that  no 
harm  vsrill  come  to  infants  and  children 
from  dietary  exposure  to  RH-287 
residues  which  could  occur  in  food 
contact  paper  and  paperboard  produced 
in  pulp  and  paper  mills  utilizing  RH- 
287  for  slime  control,  and  for  paper 
coatings,  wet  lap,  and  dispersed 
pigment  preservation  in  accordance 
with  its  FIFRA  labeling. 

3.  Sensitive  individuals.  Since  the  RfD 
for  RH-287  is  based  primarily  on  the 
physico-chemical  effect  of  gastric 
irritation,  wide  differences  in 
susceptibility  to  RH-287  based  on 
metabolic  differences  among 
individuals  would  not  be  anticipated. 
Because  of  this,  and  because  of  the 
relatively  large  margins  of  safety  for 
exposure  to  RH-287  frttm  food  in  contact 
with  paper  products  (i.e.,  5,300  to 
17,000),  it  is  Rohm  and  Haas  Company's 
judgment  that  there  is  a  reasonable 
certainty  that  no  harm  will  come  to 
individuals  with  pre-existing  gastro-. 
intestinal  tract  conditions,  such  as 
ulcers,  colitis,  and  similar  pathologies, 
from  dietary  exposure  to  RH-287 
residues  which  could  occur  in  food 
contact  paper  and  paperboard  produced 


Federal  Register / Vol.  63,  No.  184 / Wednesday,  September  23,  1998 /Notices 


50911 


in  pulp  and  paper  mills  utilizing  RH- 
287  for  slime  control,  and  for  paper 
coatings,  wet  lap,  and  dispersed 
pigment  preservation  in  accordance 
with  its  FIFRA  labeling.- 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  (MRLs)  established  for  residues  of 
RH-287. 

G.  Estrogenic  Effects 

RH-287  is  judged  not  to  be  an 
estrogenic  material  for  the  following 
reasons: 

1.  RH-287  is  not  stnictiutQly  related  to 
any  known  estrogenic  materials. 
Although  RH-287  contains  two  chlorine 
atoms,  these  chlorine  atoms  are  readily 
released  as  chloride  ions  upon 
enviroiunental  degradation; 

2.  An  extensive  toxicology  database 
on  RH-287  and  other  isothiazolones 
indicates  that  these  materials  do  not 
cause  direct  systemic  toxicity. 
Relatively  hi^  concentrations  of  these 
materials  are  only  toxic  to  the  site  of 
application; 

3.  Histopathologic  examination  in  our 
RH-287  three-month  dietary  study 
summarized  above  indicated  no  toxicity 
to  reproductive  organs;  and 

4.  Our  developmental  toxicity  study 
siunmarized  above  indicated  no 
reproductive  toxicity. 

Thus,  based  on  structure  activity 
analysis  and  on  toxicology  studies 
conducted  with  RH-287,  there  is  no 
scientific  evidence  that  indicates,  or 
even  suggests,  that  RH-287  is  estrogenic. 
(Karen  Levy) 

(FR  Doc.  98-25448  Filed  d-22-98;  8:45  am] 

BILUNG  CODE  a6a0-6O-F 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  98-16] 

Eastern  Mediterranean  Shipping  Corp. 
d/tya  Atlantic  Ocean  Line  and  Anil  K. 
Sharnta  Possible  Violations  of 
Sections  lO(aM1).  10(b)(1Xand  10(d)(1) 
of  the  Shipping  Act  of  1984;  Order  of 
Investigation  and  Hearing 

Eastern  Mediterranean  Shipping  Corp. 
("Eastern"),  also  doing  business  as 
Atlantic  Ocean  Line,^  is  a  tariffiad  and 
bonded  NVOCC  located  at  990  Avenue 
of  the  Americas,  Suite  BE,  New  York, 
NY  10018.  Eastern  holds  itself  out  as  an 


>  Although  Eastern  currently  use*  Atlantic  Ocean 
Line  as  a  d/b/a,  the  principal  of  Eastern  started 
Atlantic  Ocean  Line  Corp.,  ATFI  org.  number 
014201,  in  1996  as  a  separately  tariffed  and  bonded 
NVOCC.  It  appears  that  Atlantic  Ocean  Line  Corp. 
operated,  until  recently,  from  the  same  office  as 
Eastern. 


NVOCC  pursuant  to  its  ATFI  tariff  FMC 
No.  013236-001,  effective  December  12, 
1995.  Eastern  currently  maintains  an 
NVOCC  bond.  No.  8941330,  in  the 
amount  of  $50,000  with  the  Washington 
International  Insurance  Company, 
located  in  Schaumburg,  Illinois. 

Eastern  was  incorporated  in  1994,  and 
Anil  (a.k.a.  "Andy")  K.  Sharma,  who 
owns  100%  of  the  company  stock,  is  the 
President  and  Chief  Executive  Officer. 
Sharma  currently  manages  Eastern,  and 
is  actively  involved  in  the  company's 
day  to  day  operations  as  an  NVOCC. 

Section  10(a)(1)  of  the  Shipping  Act  of 
1984  ("1984  Act"),  46  U.S.C.  app. 
§  1709(a)(1).  prohibits  any  person 
knowingly  and  willfully,  directly  or 
indirectly,  by  means  of  false  billings, 
false  classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  unfair  device  or 
means,  to  obtain  or  attempt  to  obtain 
ocean  transportation  for  property  at  less 
than  the  rates  or  charges  that  would 
otherwise  be  applicable.  It  appears  that 
Eastern  has  knowingly  and  willfully 
misdeclared  cargo  shipments  in  order  to 
obtain  favorable  rates  under  a  service 
contract  entered  into  with  Zim  Israel 
Navigation  Co.  Ltd.  ("Zim").  For  the 
shipments  at  issue.  Eastern's  house  bills 
of  lading  properly  declared  the 
commodity  being  shipped.  However,  the 
master  bills  of  lading  issued  by  the 
carrier  show  that  Eastern  declared  a 
different  commodity  for  the  same 
shipment.  Zim  rated  the  commodities  in 
accordance  with  the  inaccurate 
description  furnished  by  Eastern.  In 
each  instance.  Eastern  changed  the 
declaration  from  a  commodity  not  listed 
in  the  service  contract,  to  a  commodity 
that  was  contained  therein.  Eastern  was 
named  as  shipper  on  all  of  Zim's  bills 
of  lading,  and  therefore  had  knowledge 
of  the  actual  commodity  for  which 
transportation  was  obtained.  Other 
documentation,  such  as  invoices,  rate 
quotes,  booking  confirmations  and 
shipper's  export  declarations  reflect  that 
Eastern  and  its  principals  were 
apparently  cognizant  that  the  shipments 
actually  consisted  of  commodities 
different  from  those  listed  on  Zim's  bills 
of  landing. 

Section  10(b)(1),  46  U.S.C.  app. 
§  1709(b)(1),  prohibits  a  common  carrier 
from  charging,  collecting  or  receiving 
greater,  less  or  different  compensation 
for  the  transportation  of  property  than 
the  rates  and  charges  set  forth  in  its 
tariff.  It  appears  that  Eastern  did  not 
charge  the  rates  set  forth  in  its  tariff  on 
numerous  shipments,  filed  tariff 
amendments  subsequent  to  the 
shipment  taking  place,  and  in  other 
instances  failed  to  file  a  commodity  rate 
at  all.  Eastern  also  filed  commodity  rates 


under  the  wrong  commodity 
description,  making  them  inapplicable 
to  the  shipments  involved.  It  further 
appears  Eastern  also  improperly 
assessed  surcharges  not  filed  in  its  tariff. 

Section  10(d)(1),  46  U.S.C.  app. 
§  1709(d)(1),  states  that  no  common 
carrier  may  fail  to  establish,  observe  and 
enforce  just  and  reasonable  regulations 
and  practices  relating  to  or  connected 
with  receiving,  handling,  storing,  or 
delivering  property.  It  appears  Eastern 
has  failed  to  establish  and  observe 
reasonable  practices  in  receiving  and 
delivering  property  entrusted  to  it  by  its 
customers.  The  Commission's  Office  of 
Informal  Inquiries  and  Complaints  and 
Informal  Dockets,  has  received  over  40 
complaints  in  the  last  two  years  from 
shippers  and  freight  forwarders  wba 
have  dealt  with  Eastern.  The  complaints 
include  instances  such  as  Eastern  faihng 
to  pay  ocean  freight  to  the  ocean 
common  carrier,  failing  to  respond  to 
requests  for  information  about 
shipments,  as  well  as  failing  to  release 
bills  of  lading  once  freight  has  been 
paid.  Furthermore,  it  appears  that 
Eastern  repeatedly  fails  to  notify 
shippers  regarding  sailing  schedules 
and  vessel  names,  provides  deceptive 
information  about  the  location  of  cargo 
and  fails  to  deliver  cargo  as  promised. 
As  a  direct  result  of  Eastern's  failure  to 
perform  its  duties  as  an  NVOCC, 
shippers  experience  frustration  and 
anxiety  over  losing  their  business 
reputation  as  well  as  lost  revenue  in 
correcting  the  problems  caused  by 
Eastern. 

Under  section  13  of  the  1984  Act.  46 
U.S.C.  app.  §  1712,  a  person  is  subject 
to  a  civil  penalty  of  not  more  than 
$25,000  for  each  violation  knowingly 
and  willfully  committed,  and  not  more 
than  $5,000  for  other  violations.^ 
Section  13  further  provides  that  a 
common  carrier's  tariff  may  be 
suspended  for  violations  of  section 
10(b)(1)  for  a  period  not  to  exceed  one 
year,  while  section  23  of  the  1984  Act, 
46  U.S.C.  app.  §  1721  provides  for  a 
similar  suspension  in  the  case  of 
violations  of  section  10(a)(1)  of  the  1984 
Act. 

Now  therefore,  it  is  ordered,  That 
pursuant  to  sections  10, 11, 13,  and  23 
of  the  1984  Act.  46  U.S.C.  app.  §§  1709, 
1710, 1712  and  1721,  an  investigation  is 
instituted  to  determine: 

(1)  Whether  Eastern  Mediterranean 
Shipping  Corp.  and/or  Anil  K.  Shaona 
violated  section  10(a)(1)  of  the  1984  Act 
by  directly  or  indirectly  obtaining 


-The  maximum  penalties  are  raised  by  10  percent 
for  violations  occurring  after  November  7, 1996.  See 
Inflation  Adjustment  of  Civil  Monetary  Penalties, 
276  S.R.R.  809  (1996). 
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transportation  at  less  than  the  rates  and 
charges  otherwise  applicable  through 
the  means  of  misdescription  of  the 
commodities  actiially  shipped; 

(2)  Whether  Eastern  Mediterranean 
Shipping  Corp.  violated  section  10(b)(1) 
of  the  1984  Act  by  charging,  demanding, 
collecting  or  receiving  less  or  different 
compensation  for  the  transportation  of 
property  than  the  rates  and  charges 
shown  in  its  NVOCC  tariff; 

(3)  Whether  £astem  Mediterranean 
Shipping  Corp.  violated  section  10(d)(1) 
of  the  1984  Shipping  Act  by  failing  to 
establish,  observe  and  enforce  just  and 
reasonable  regulations  and  practices 
relating  to  or  connected  with  receiving, 
handling,  storing,  or  delivering 
property; 

(4)  Whether,  in  the  event  violations  of 
sections  10(a)(1),  10(b)(1)  and  10(d)(1)  of 
the  1984  Act  are  foimd,  dvil  penalties 
should  be  assessed  against  Eastern 
Mediterranean  Shipping  Corp.  and/or 
Anil  K.  Sharma  and,  if  so,  the  amount 
of  penalties  to  be  assessed; 

(5)  Whether,  in  the  event  violations  of 
sections  10(a)(1)  or  10(b)(1)  of  the  1984 
Act  are  found,  the  tariff  of  Eastern 
Mediterranean  Shipping  Corp.  should 
be  suspended;  and 

(6)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued. 

It  is  further  ordered.  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  OfGce  of 
Administrative  Law  Judges  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 
Administrative  Law  Judge  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statement,  affidavits,  depositions,  or 
other  documents  or  that  the  natiu'e  of 
the  matters  in  issue  in  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.    .^ . 

It  is  further  ordered,  That  Eastern 
Mediterranean  Shipping  Corp.  and  Anil 
K.  Sharma  are  designated  as 
Respondents  in  this  proceeding; 

It  is  further  ordered,  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered,  That  notice  of 
this  Order  be  published  in  the  Federal 


Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered.  That  all  further 
notices,  orders  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  service  on  parties  of 
record; 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573,  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.118,  and 
shall  be  served  on  parties  of  record;  and 

It  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be     • 
issued  by  September  18, 1999  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  January  18,  2000. 

By  the  Commission. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  98-25405  Filed  »-22-98;  8:45  am] 

BHJJNO  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-24553)  published  on  pages  49122- 
49123  of  the  issue  for  Monday, 
September  14, 1998. 

Under  1.  Report  title:  Recordkeeping 
and  Disclosure  Requirements 
Associated  with  Seciuities  Transactions 
Pursuant  to  Regulation  H,  is  revised  to 
read  as  follows: 

Frequency. 

development  of  policy  statement:  one- 
time; 
trust  company  report:  quarterly; 

transactions  recordkeeping:  on 
occasion; ' 

disclosure:  on  occasion; 

Comments  on  this  application  must 
be  received  by  November  16, 1998. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  17, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc  98-25353  Filed  9-22-98;  8:45  am] 
8N.UNQ  CODE  ttlO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Baniu  or 
Bank  Hokling  ComjMnies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
8, 1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Loctist  Street,  St.  Louis,  Missotiri  63102- 
2034: 

1.  John  W.  Allison  and  Robert  H. 
Adcock.  Jr.,  both  of  Conway,  Arkansas; 
to  acquire  voting  shares  of  Holly  Grove 
Bancshares,  Inc.,  Holly  Grove,  Arkansas, 
and  thereby  indirectly  acquire  voting 
shares  of  Bank  of  Holly  Grove,  Holly 
Grove,  Arkansas. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  September  18, 1998. 
Robwt  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-25440  Filed  9-22-98;  8:45  am] 
NLUNQ  CODE  t^O-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
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banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as. well 
as  other  related  filings  requiredhy  th» 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Aet. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  16, 
1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Banknorth  Group,  Burlington, 
Vermont;  to  acquire  at  least  19.9  percent 
and  up  to  100  percent  of  the  voting 
shares  of  Evergreen  Bancorp,  Inc.,  Glens 
Falls,  New  York,  and  thereby  indirectly 
acquire  Evergreen  Bank,  N.A.,  Glens 
Falls,  New  York. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  First  Commonwealth  Financial 
Corporation,  Indiana,  Pennsylvania;  to 
merge  with  Southwest  National 
Corporation,  Greensburg,  Pennsylvania, 
and  thereby  indirectly  acquire 
Southwest  National  Bank  of 
Pennsylvania,  Greensburg, 
Pennsylvania. 

C  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

li  Albion  National  Management  Co., 
Inc.,  Albion,  Nebraska;  to  acquire  16.87 
percent  of  the  voting  shares  of  Sutton 
Agency,  Sutton,  Nebraska;  and 
indirectly  acquire  City  State  Bank. 
Sutton,  Nebraska. 

2.  First  York  Ban  Corp.,  York, 
Nebraska;  to  acquire  70  percent  of 
Sutton  Agency,  Sutton;  Nebraska  and 
thereby  indirectly  acquire  City  State 
Bank,  Sutton,  Nebraska. 

3.  Ottawa  Bancshares,  Inc.,  Ottawa, 
Kansas;  to  merge  with  First  State 
Management  Corporation,  Inc.,  Salina, 


Kansas,  and  thereby  indirectly  acquire 
First  Bank  Kansas,  Salina,  Kansas. 

Board  of  Governors  of  the  Federal  Reserw 
System,  September-t?,  1998. 
Robeit  deV.  Frierson, 
Associate^Secretary  of  the  Board. 
[FR  Doc.  98-25350  Filed  9-22-98;  8:45  ami 

WLUNQ  CODE  «21»-M-F 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  v^rith  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  19, 
1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Associated  Banc-Corp,  Green  Bay, 
Wisconsin;  to  merge  with  Citizens 
Bankshares,  Inc.,  Shawano,  Wisconsin, 
and  thereby  indirectly  acquire  Citizens 
Bank,  National  Association.  Shawano, 
WisconsiiL 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Wisconsin  Finance  Corporation, 
Shawano,  Wisconsin,  and  thereby 
indirectly  acquire  Citizens  Financial 
Services.  Inc.,  Shawano,  Wisconsin,  and 


thnehy  engage-Jn  thenoobaok  activities 
of  extending  credit  and^ervion;^  loans 
and  acting  as  principal,  agent,  or  broker  . 
for  credit  related  insurance,  pursuant  to 
§§  225.28(b)(1)  and  225.28(b)(ll)(ii)  of 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Adanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Re^ons  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Meigs  County  Bancshares,  Inc.,  Decatur. 
Tennessee,  and  thereby  indirectly 
acquire  Meigs  County  Bank,  Decatur. 
Tennessee.  Comments  regarding  this 
application  must  be  received  not  later 
than  October  16,  1998. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Manager 
of  Analytical  Support,  Consimier 
Regulation  Group)  101  Market  Street. 
San  Francisco.  California  94105-1579: 

1.  First  Washington  Bancorp,  Walla 
Walla,  Washington;  to  merge  with 
Whatcom  State  Bancorp,  Bellingham, 
Washington,  and  thereby  indirectly 
acquire  Whatcom  State  Bank,  Femdale, 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  98-25439  Filed  9-22-98;  8:45  am] 
BaiiNQ  cooc  eio-oi-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-24972)  published  on  page  49696  of 
the  issue  for  Thursday.  September  17. 
1998. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entry  for  Lake 
Bank  Shares,  Inc.,  Employee  Stock 
ownership  Plan,  Albert  Lea,  Minnesota, 
is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Mirmesota  55480-0291: 

1.  Lake  Bank  Shares,  Inc.,  Employee 
Stock  Ownership  Plan,  Emmons, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  30  percent  of  the 
voting  shares  of  Lake  Bank  Shares,  Inc., 
Albert  Lea.  Minnesota,  and  thereby 
indirectly  acquire  Security  Bank 
Minneapolis,  Albert  Lea.  Minnesota  and 
First  State  Bank  of  Emmons,  Emmons, 
Minnesota. 

Comments  on  this  application  must 
be  received  by  October  8, 
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Board  of  Governors  of  the  Federal  Reserve 
System,  September  18, 1998. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  98-25441  Filed  9-22-98;  8:45  am) 

BH.UNQ  CODE  a21(M>1-F 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibte  Nonbanlting  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissit}le  Nonbanldng 
Activities;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-24719]  published  on  page  49358  of 
the  issue  for  Tuesday,  September  15, 
1998. 

Under  the  Federal  Reserve  Bank  of 
Boston  heading,  the  entry  for  State 
Street  Corporation,  Boston, 
Massachusetts,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  State  Street  Corporation,  Boston, 
Massachusetts;  to  acquire  through 
Bridge  Information  Systems,  Inc.,  Saint 
Louis,  Missouri,  substantially  all  the 
assets  and  certain  liabilities  of  ADP 
Financial  Information  Services,  Inc., 
Jersey  City,  New  Jersey,  and  thereby 
engage  in  financial  data  processing 
activities,  pursuant  to  §  225.28(b){14)  of 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  September  30, 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  17, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-25351  Filed  9-22-98;  8:45  am] 
BILUNQ  COOC  KIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont)anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 


determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  vWll  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  8, 1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  PNC  Banc  Corp.,  Pittsburg, 
Pennsylvania;  to  engage  de  novo 
through  its  subsidiary,  PNC  Capital 
Markets,  Inc.,  Pittsbui^,  Pennsylvania, 
in  underwriting  and  dealing  in  all  types 
of  debt  and  equity  securities  [See  e.g., 
J. P.  Morgan  &■  Co.,  Inc.,  The  Chase 
Manhattan  Corp.,  Bankers  Trust  New 
York  Corp.,  Citicorp,  and  Security 
Pacific  Corp.,  75  Fed.  Res.  Bull.  192 
(1989)  (the  "1989  Morgan  Order"),  affd 
sub  nam.,  Securities  Industry 
Association  v.  Board  of  Governors,  900 
F.2d  360  (D.C.  Cir.  1990)  ("SIA"  v. 
Board);  Canadian  Imperial  Bank  of 
Commerce,  The  Royal  Bank  of  Canada, 
Barcalys  PLC,  and  Barclays  Bank  PLC, 
76  Fed.  Res.  Bull.  158  (1990),  80  Fed. 
Res.  Bull.  1104  (1990))  and  certain 
incidental  activities  permissible  for 
nonbank  subsidiaries  of  bank  holding 
companies,  pursuant  to  §  225.25(a)(2)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  18, 1998. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-25442  Filed  9-22-98;  8:45  am] 

BILUNG  CODE  tZIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Meeting  of  Consumer 
Advisory  Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  October  22.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  D.C,  in  Dining  Rooms  E 
and  F  of  the  Martin  Building  (Terrace 
level).  The  meeting  will  begin  at  9:00 
a.m.  and  is  expected  to  continue  until 
4:00  p.m.,  with  a  lunch  break  from 


approximately  1:00  p.m.  until  2:15  p.m. 
The  Martin  Building  is  located  on  C 
Street,  Northwest,  between  20th  and 
21st  Streets. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Community  Development  Lending  on 
Indian  Reservations.  The  Community 
Affairs  and  Housing  Committee  will 
lead  a  Council  discussion  on  ways  to 
overcome  potential  barriers  to 
community  reinvestment  and 
community  development  lending  on 
Indian  Reservations. 

Debit  Cards  with  Stored-Value 
Characteristics.  The  Depository  and 
Delivery  Systems  Committee  will  lead  a 
discussion  of  possible  treatment  under 
Regulation  E  (Electronic  Fund 
Transfers)  of  certain  debit-card  products 
with  stored-value  characteristics. 

Community  Reinvestment  Act.  The 
Bank  Regulations  Committee  will  lead  a 
discussion  on  several  issues  related  to 
the  implementation  of  Regulation  BB 
(Community  Reinvestment  Act],  such  as 
the  scope  of  the  limited-purpose  bank 
designation,  the  primacy  of  the  lending 
test,  bank  performance  under  the 
services  and  investments  tests,  and  the 
use  of  the  strategic  plan  option. 

Credit  Scoring.  An  ad  hoc  committee 
representing  the  Bank  Regulations, 
Consumer  Credit,  and  Community 
Affairs  and  Housing  Committees  will 
lead  a  discussion  on  issues  related  to 
the  increased  use  and  possible  impact  of 
credit  scores  on  mortgage  and  small 
business  loan  providers  and  consumers. 

Governor's  Report.  Federal  Reserve 
Board  Member  Edward  M.  Gramlich 
will  report  on  recent  Board  initiatives 
and  issues  of  concern. 

Members  Forum.  Individual  Council 
members  will  present  views  on 
economic  conditions  present  within 
their  industries  or  local  economies. 

Committee  Reports.  Council 
committees  will  report  on  their  work. 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  regarding  any  of  the  above 
topics  may  do  so  by  sending  written 
statements  to  E>eanna  Aday-Keller, 
Secretary,  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  - 
D.C.  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Aday-Keller,  202-452-6470. 
Telecommunications  Device  for  the  Deaf 
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(TDD)  users  may  contact  Diane  Jenkins, 
202-452-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  17, 1998. 
JennifiBT  J.  Johnson, 
Secretary  of  the  Board. 
(FRDoc.  98-25352  Filed  9-22-98;  8:45aml 
BHJJNO  CODE  tnO-OI-f 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service;  GSA 
Centralized  Household  Goods  Traffic 
Management  Program  (CHAMP) 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  extension  to  comment 
period. 

summary:  GSA  published  for  comment 
in  the  Federal  Register  on  July  17, 1998, 
a  notice  entitled  "Federal  Supply 
Service;  Move  Management  Services 
(MMS)  and  the  General  Services 
Administration's  (GSA's)  Centralized 
Household  Goods  Traffic  Management 
Program  (CHAMP)"  (63  PR  38653).  The 
notice  requested  that  comments  be 
submitted  by  September  15, 1998.  This 
notice  annoimces  that  GSA  is  extending 
the  comment  period  as  set  forth  below 
in  the  DATES  paragraph. 
DATES:  Please  submit  your.comments  by 
October  9, 1998. 

ADDRESSES:  Mail  comments  to  the 
Transportation  Management  Division 
(FBF),  General  Services  Administration, 
Washington,  DC  20406;  Attn:  Federal 
Rej^ster  Notice. 

GSA  will  consider  your  comments 
prior  to  implementing  this  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tucker,  Senior  Program  Expert, 
Transportation  Management  Division, 
FSS/GSA,  703-305-5745. 

Dated:  September  16, 1998. 
Baihara  R.  Vogt, 

Deputy  Assistant  Commissioner,  Office  of 
Transportation  and  Property  Management. 
(FR  Doc.  98-25347  Filed  9-22-98;  8:45  am] 
BIUINQ  OOOE  a«0-a4-M 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Public  Printer  Meeting 

The  Depository  Library  Coimcil  to  the 
Public  Printer  (DLC)  will  meet  on 
Monday,  October  19, 1998,  through 
Thursday,  October  22, 1998,  in  San 
Diego,  California.  The  sessions  will  take 
place  from  9  a.m.  until  5  p.m.  on 
Monday,  Tuesday,  and  Wednesday,  and 
from  9  a.m.  until  10  a.m.  on  Thursday. 
The  meeting  will  be  held  at  the 


Handlery  Hotel,  950  Hotel  Circle  North, 
San  Diego,  California.  The  purpose  of 
this  meeting  is  to  discuss  the  Federal 
Depository  Library  Program.  All 
sessions  are  open  to  the  public. 

A  limited  number  of  hotel  rooms  have 
been  reserved  at  the  Handlery  Hotel  for 
anyone  needing  hotel  accommodations. 
Telephone:  800-676-6567,  Monday 
through  Friday,  8  a.m.  to  5  p.m.  PDT  or 
619-298-0511.  Please  specify  the  U.S. 
Government  Printing  Office  when  you 
contact  the  hotel.  Room  cost  per  night 
is  $93  through  September  18. 1998. 
Michael  F.  DiMario, 
Public  Printer. 

(FR  Doc.  98-25422  Filed  9-22-98;  8:45  am] 
BILUNQ  COOE  1S20-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
Agency  for  Health  Care  Policy  and 
Research's  (AHCPR)  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  grant  a  "Voluntary  Customer 
Satisfaction  Survey  Generic  Clearance 
for  the  Agency  for  Health  Care  Policy 
and  Research,"  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)), 
AHCPR  invites  the  pubfic  to  comment 
on  this  proposed  information  collection 
request  to  allow  AHCPR  to  conduct 
volimtary  customer  satisfaction  surveys. 
DATES:  Comments  on  this  notice  must  l>e 
received  by  October  23, 1998. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  OMB  Desk  Officer 
at  the  following  address:  Allison  Eydt, 
Himian  Resources  and  Housing  Branch, 
Office  of  Information  and  Regulatory 
Afiairs,  OMB:  New  Executive  Office 
Building,  Room  10235;  Washington,  DC 
20503. 

All  comments  will  become  a  matter  of 
public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Celtnieks,  AHCPR  Reports 
Clearance  Officer,  (301)  594-1406,  ext. 
1497. 

SUPPLEMENTARY  INFORMATION: 
Proposed  Project 

"Voluntary  Customer  Satisfaction 
Survey  Generic  Clearance  for  the 


Agency  for  Health  Care  Policy  and 
Research." 

In  response  to  Executive  Order  12862. 
the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  plans  to  conduct 
voluntary  customer  satisfaction  surveys 
to  assess  strengths  and  weaknesses  in 
program  services.  Customer  satisfaction 
surveys  to  be  conducted  by  AHCPR  may 
include  readership  surveys  from    — — 
individuals  using  AHCPR  automated 
and  electronic  technology  data  bases  to 
determine  satisfaction  vdth  the 
information  provided  or  siuveys  to 
assess  effects  of  the  grants  streamlining 
efforts.  Results  of  these  surveys  will  tie 
used  in  future  program  planning 
initiatives  and  to  redirect  resources  and 
efforts,  as  needed,  to  improve  AHCPR 
program  services.  A  generic  approval 
will  be  requested  from  OMB  to  conduct 
customer  satisfaction  surveys  over  the 
next  three  years. 

Method  of  Collection  ^ 

The  data  will  be  collected  using  a 
combination  of  preferred  methodologies 
appropriate  to  each  siu^ey.  These 
methodologies  are: 

•  Evaluation  forms; 

•  Mail  siirveys; 

•  Automated  and  electronic 
technology  (e.g.,  instant  fax,  AHCPR 
Clearinghouse  pubfications);  and 

•  Telephone  surveys 

The  estimated  annual  hotir  burden  is 
as  follows: 


Type  of 
survey 

NurTt)er 
of  re- 
sporxl- 

ents 

Average 
burden/ 

re- 
sponse 

Total 
hours  of 
burden 

Maiin'ele- 
phone  Sur- 
veys   

Focus 
Groups 

23,100 
72 

0.25 
2.0 

5.755 
144 

Totals 

23.172 

.255 

5.919 

Request  for  Comments 

Comments  are  invited  on:  (a)  the 
necessity  of  the  proposed  collection;  (b) 
the  acctiracy  of  the  Agency's  estimate  of 
burden  (including  hoiu^  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
upon  the  respondents,  including  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  0MB 
approval  of  this  information  collection. 

Copies  of  these  proposed  collection 
plans  and  instruments  can  be  obtained 
from  the  AHCPR  Reports  Clearance 
Officer  (see  above). 

Dated:  September  15, 1998. 
John  M.  Eisenberg, 

Administrator. 

[FR  Doc.  98-25275  Filed  9-22-98;  8:45  am) 

BILUNQ  C006  4160-aO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory 
Committee:  Notice  of  Rechartering 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972,  that  the 
Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory 
Committee,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Department  of 
Health  and  Human  Services,  has  been 
rechartered  for  a  2-year  period,  through 
September  12.  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  B.  Wolf,  Executive  Secretary, 
Division  of  Cancer  Prevention  and 
Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  CDC,  4770  Buford  Highway, 
NE,  M/S  K-64.  Atlanta,  Georgia  30341- 
3724,  telephone  770/488-3012. 

Dated:  September  17. 1998. 
John  C.  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  98-25397  Filed  9-22-98;  8:45  am) 

StLUNO  COOE  41*»-19-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the-lbllowing  council 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
October  7, 1998.  8:30  a.m.-12  p.m., 
October  8, 1998. 


Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building 
11,  Room  1413,  Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Purpose:  This  council  advises  and 
makes  recommendations  to  the 
Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis. 
Specifically,  the  Council  makes 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities; 
addresses  the  development  and 
application  of  new  technologies;  and 
reviews  the  extent  to  which  progress  has 
been  made  toward  eliminating 
tuberculosis. 

Matters  to  be  Discussed:  Agenda  items 
include  revisiting  the  1989  TB 
elimination  strategic  plan;  follow-up  on 
TB  prevention  activities  in  Botswana; 
and  review  and  discussion  of  TB  Trials 
Consortium  activities.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Beth  Wolfe,  National  Center  for  HTV, 
STD,  and  TB  Prevention,  1600  Clifton 
Road,  NE,  M/S  E-07,  Atlanta,  Georgia 
30333,  telephone  404/639-8008. 

Dated:  Septeml>er  16. 1998. 
John  C.  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  98-25396  Filed  9-22-98;  8:45  am] 

BILUNO  COOE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  63  FR  46458-61,  dated 
September  1, 1998)  is  amended  to 
reflect  the  merger  of  the  Administrative 
Services  Branch  and  the  Extramural 
Programs  Branch  to  establish  the 
Program  Services  Branch,  Office  of  the 
Director,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP). 


Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  their  entirety  the  title  and 
functional  statement  for  the 
Administrative  Services  Branch  (CL12). 

Delete  in  their  entirety  the  title  and 
functional  statement  for  the  Extramural 
Programs  Branch  (CL14). 

After  the  functional  statement  for  the 
Technical  Information  and  Editorial 
Services  Branch  (CL16),  insert  the 
following: 

Program  Services  Branch  (CL17).  (1) 
Establishes  strategic  goals  and  tactical 
objectives  for  the  development  of 
funding  mechanisms  for  intramural  and 
extramural  program  activities;  (2) 
provides  leadership,  planning, 
coordination,  advice,  and  guidance  in 
the  execution  and  maintenance  of  the 
Center's  budget  and  administrative 
functions;  (3)  assists  in  the  development 
of  NCCDPHP  programs  focusing  on 
chronic  disease  prevention  and  health 
promotion  priorities  and  needs,  in 
conjunction  with  other  components  of 
the  Center,  and  other  governmental  and 
non-governmental  agencies  and 
organizations;  (4)  plans,  develops,  and 
implements  Center-wide  policies, 
procedures,  and  practices  for 
administrative  management,  acquisition 
and  assistance  mechanisms,  including 
contracts  and  memoranda  of  agreement, 
discretionary  and  block  grants,  and 
cooperative  agreements;  (5)  analyzes, 
evaluates,  reviews,  and  develops 
recommendations  for  policies  and 
procedures  in  the  areas  of  fiscal,  human, 
and  facility  resources;  (6)  provides  and 
coordinates  Center-wide  administrative 
management  and  support  services  for 
fiscal  management,  personnel,  travel, 
and  other  administrative  areas;  (7) 
plans,  coordinates,  and  implements 
management  information  procedures 
and  systems;  (8)  provides  Center-wide^~5 
management  information  for  fiscal  and    . 
extramural  inquiries,  and  advises  Center 
staff  on  programmatic,  administrative, 
and  fiscal  data  collection,  reporting,  and 
analytical  methods;  (9)  plans, 
coordinates,  and  implements  training 
for  the  Divisions'  administrative 
personnel;  (10)  provides  guidance, 
support,  and  assistance  in  recruitment 
and  staff  development;  (11)  monitors, 
advises,  and  provides  guidance  in  the 
allocation  of  FTE,  discretionary  funds, 
budget  execution,  and  preparation  of 
management  reports;  (12)  develops 
Program  Announcements  and  Requests 
for  Assistance  in  collaboration  with 
NCCDPHP  program  entities  and  the 
Procurement  and  Grants  Office,  and 
coordinates  reviews  for  scientific  and 
programmatic  merit  and  relevance  to 
health  promotion  and  chronic  disease 
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prevention;  (13)  reviews  Center-wide 
acquisition  and  assistance  operations  to 
ensure  adherence  to  law,  policies, 
procedures,  and  regulations:  (14) 
coordinates  NCCDPHP  requirements 
relating  to  small  purchase  procurement, 
material  management,  and  interagency 
agreements;  (15)  in  the  conduct  of  these 
activities,  maintains  liaison  with  other 
CDC  Centers/Institute/Offices,  HHS,  and 
other  Federal  agencies. 

Dated:  September  14, 1998. 
Claire  V.  Broome, 
Acting  Director. 

(FR  Doc.  98-25392  Filed  9-22-98;  8:45  am] 
BiLUNQ  C00€  4iaO-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Child  Care  and  Envelopment 
Fund  Plan  for  States  and  Territories 
(Supplement). 

0MB  No.  .0970-01 14. 

Description:  The  Child  Care  and 
Development  Block  Grant  (CCDBG)  Act 
of  1990  requires  the  States  and 
Territories  to  submit  a  biennial  Plan 
(ACF-118)  in  order  to  receive  Federal 
funds.  The  statutorily  required  Plan 


provides  the  public  and  ACF  with  a 
description  of,  and  assurances  about, 
the  States's  Child  Care  Program.  In 
1996,  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
(PRWORA)  provided  additional  fiscal 
resources  for  child  care  but  required 
that  the  funds  be  spent  in  accordance 
with  the  provisions  of  the  CCDBG  Act. 
This  supplement  to  the  existing  Plan 
reflects  the  changes  made  by  PRWORA, 
and  provides  information  to  determine 
in  State  programs  are  administered  in 
accordance  with  the  applicable  statutes 
and  regulations.  The  Tribal  Plan  (ACF- 
118  A)  is  not  effected  by  this  notice. 

Respondents:  State  and  Tribal 
Governments. 


Annual  Burden  Estimates 

Instrument 

Numt)er  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

tHirden 
hours  per 
response 

Total  bur- 
den hours 

ACF-118 _ _ 

56 

1 

4 

112 

Estimated  Total  Annual  Burden 
Hours:  112. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

0MB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  0MB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW, 
Attn:  Ms.  Wendy  Taylor. 

Dated:  September  17, 1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  98-25385  Filed  9-22-98;  8:45  ami 

BILUNQ  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Cardiovascular 
and  Renal  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  22, 1998,  9  a.m.  to  5:30 
p.m.,  and  October  23, 1998,  9  a.m.  to  3 
p.m. 

Location:  National  Institutes  of 
Health,  Clinical  Center,  Bldg.  10,  Jack 
Masur  Auditorium,  9000  Rockville  Pike, 
Bethesda,  MD.  Parking  in  the  Clinical 
Center  is  reserved  for  Clinical  Center 
patients  and  their  visitors. 

Contact  Person:  Joan  C.  Standaert, 
Center  for  Drug  Evaluation  and  Research 
(HFD-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  419-259-6211,  or 
John  M.  Treacy  (HFD-21),  301-827- 
7001,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 


(301-443-0572  in  the  Washington,  DC 
area),  code  12533.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  October  22, 1998,  the 
committee  will  discuss  guidelines  for 
the  study  of  congestive  heart  failure.  On 
October  23, 1998,  the  committee  will 
discuss  new  drug  application  (NDA)  20- 
873,  Hirulog  (bivalirudin.  The 
Medicine's  Co.),  injection  for 
anticoagulation  in  patients  undergoing 
percutaneous  transluminal  angioplasty. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  14, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9^ 
a.m.  and  10  a.m.  on  October  23,  1998. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  14, 
1998,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 
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Dated:  September  16, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-25360  Filed  9-22-98;  8:45  am) 

BILUNG  COOE  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0510] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Current  Good  Manufacturing 
Practice  Regulations  for  Medicated 
Feeds 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Current  Good  Manufacturing  Practice 
Regulations  for  Medicated  Feeds"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  10,  1998  (63  FR 
37396),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0152.  The 
approval  expires  on  August  31,  2001. 

Dated;  September  16, 1998. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
IFR  Doc.  98-25361  Filed  9-22-98;  8:45  am) 

BILUNG  COOE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0515] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Current  Good  Manufacturing 
Practice  for  Type  A  Medicated  Articles 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  a  collection  of  information  entitled 
"Current  Good  Manufacturing  Practice 
for  Type  A  Medicated  Articles"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  21, 1998  (63  FR 
39092),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0154.  The 
approval  expires  on  August  31,  2001. 

Dated:  September  16. 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  98-25362  Filed  9-22-98;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0727] 

Draft  "Guidance  for  Industry: 
Interpretation  of  On-farm  Feed 
Manufacturing  and  Mixing 
Operations";  Availability;  Request  for 
Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  draft  guidance  entitled 
"Interpretation  of  On-farm  Feed 
Manufacturing  and  Mixing  Operations." 
The  draft  guidance  is  intended  to  clarify 
the  applicability  of  certain  sections  of 
the  Animal  Proteins  Prohibited  from 
Use  in  Animal  Feed  regulation  to 
ruminant  feeders.  The  agency  is 
requesting  comments  on  this  draft 
guidance. 

DATES:  Submit  written  comments  by 
November  23, 1998. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  draft  guidance  to 
the  Communications  Staff  (HFV-12), 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Comments 
should  be  identified  with  the  full  title 
of  the  draft  guidance  and  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION 
section  for  information  on  electronic 
access  to  the  draft  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Dunnavan,  Center  for 
Veterinary  Medicine  (HFV-230),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
1726,  E-mail: 

gdunnava@bangate.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  589.2000  Animal  proteins 
prohibited  from  use  in  animal  feed  (21 
CFR  589.2000)  defines  "feed 
manufacturer"  to  include  "on-farm  feed 
manufacturing  and  mixing  operation." 
This  draft  guidance  makes  it  clear  that 
an  operation  that  mixes,  but  does  not 
manufacture  feed  onfarm  is  not 
considered  a  feed  manufacturer  by  FDA. 
Rather  such  mixing  operations  are 
ruminant  feeders.  While  all  ruminant 
feeders  are  subject  to  the  regulation,  the 
regulation  imposes  significantly 
different  requirements  on  ruminant 
feeders  that  are  also  "feed 
manufacturers."  For  this  reason,  FDA 
finds  it  necessary  to  clarify  the  phrase 
"on-farm  feed  manufacturing  and 
mixing  operations." 

FDA  believes  that  a  ruminant 
producer  who  mixes  total  mixed  rations 
(TMR's),  a  complete  mix  of  the  cow's 
daily  diet,  for  the  animals  under  the 
producer's  control  is  not 
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"manufacturing  and  mixing."  This  draft 
guidance  provides  our  rationale  for  this 
interpretation. 

The  agency  has  adopted  Good 
Guidance  Practices  (GGP's),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961,  February  27, 
1997).  This  draft  guidance  is  issued  as 
a  Level  1  guidance  consistent  writh 
GGP's.  If  finalized,  this  document  will 
represent  current  FDA  thinking  on  on- 
farm  feed  manufacturing  and  mixing 
operations  and  their  responsibilities 
under  §  589.2000.  The  guidance  will  not 
create  or  confer  any  rights  for  or  on  any 
person  and  will  not  operate  to  bind  FDA 
or  the  public.  Alternate  approaches  may 
be  used  if  they  satisfy  the  requirements 
of  applicable  statutes,  regulations,  or 
both. 

II.  Comments 

Interested  persons  should  submit 
written  comments  on  or  before 
November  23, 1998,  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  draft  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  few 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  using  the 
World  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CVM  at  "http:// 
wv>rw.  fda  .go  v/cvm  " . 

Dated:  September  8, 1998. 

WUUam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-25357  Filed  9-22-98;  8:45  am] 

MLUNQ  CODE  41MM>1«f 


DEPARTMENT  OF  HEALTH:  AND 
HUMAN  SERVICES 

Health  Care  Financing  ikdmlnistration 

[HCFA-1047-Nq 

Medicare  and  Medicaid  Programs; 
Announcement  of  Additional 
Applications  From  Hospitals 
Requesting  Waivers  for  Organ 
Procurement  Service  Area 

agency:  Heahh  Care  Financing 
Administration  (HCFA),  HHS. 


ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  announces  two 
additional  applications  that  HCFA  has 
received  from  hospitals  requesting 
waivers  from  entering  into  agreements 
with  their  designated  organ 
procurement  organizations  (OPOs)  in 
accordance  with  section  1138(a)(2)  of 
the  Social  Security  Act.  It  supplements 
notices  published  in  the  Federal 
Register  on  January  19, 1996,  May  17, 
1996,  November  8,  1996.  April  21, 1997, 
and  September  17, 1997.  that 
announced  hospital  waiver  requests 
received  by  us.  This  notice  requests 
comments  from  OPOs  and  the  general 
public  for  our  consideration  in 
determining  whether  these  waivers 
should  be  granted. 

COMMENT  DATE:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  November  23, 
1998. 

ADDRESSES:  Mail  wrritten  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1047-NC,  P.O.  Box  7517.  BaUimore.  MD 
21244r-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201.  or 

Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFA1047NC@hcfa.gov.  E- 
mail  comments  must  include  the  full 
name,  postal  address,  and  affiliation  (if 
applicable)  of  the  sender  and  must  be 
submitted  to  the  referenced  address  to 
be  considered.  All  comments  must  be 
incorporated  in  the  e-mail  message 
because  we  may  not  be  able  to  access 
attachments. 

Because  of  staffing  and  resource 
limitations^  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1047-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Horney  (410)  786-4554. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  January  19. 1996,  May  17, 1996, 
November  8. 1996,  and  April  21, 1997, 
and  September  17. 1997,  we  published 
notices  in  the  Federal  Register  (61  FR 
1389,  61  FR  24941,  61  FR  57876,  62  FR 
19326,  and  62  FR  48872)  that 
announced  applications  that  HCFA  had 
received  from  hospitals  requesting 
waivers  from  entering  into  agreements 
with  their  designated  organ 
procurement  organizations  (OPOs)  in 
accordance  with  section  1138(a)(2)  of 
the  Social  Security  Act  (the  Act).  This 
notice  supplements  these  five  notices. 
Section  1138(a)(l){A)(iii)  of  the  Act 
provides  that  a  hospital  must  notify  the 
designated  OPO  (for  the  service  area  in 
which  it  is  located),  as  defined  under 
section  1138(a)(3)(B)  of  the  Act,  of 
potential  organ  donors.  Under  section 
1138(a)(1)(C)  of  the  Act,  the  hospital 
must  have  an  agreement  to  identify 
potential  donors  only  with  that 
designated  OPO. 

Section  1138(a)(2)  of  the  Act  provides 
that  the  hospital  may  obtain  a  waiver 
from  the  Secretary  of  these 
requirements.  A  waiver  allows  the 
hospital  to  have  an  agreement  with  an 
OPO  other  than  the  designated  OPO  if 
conditions  specified  in  section 
1138(a)(2)(A)  of  the  Act  are  met. 

Section  1138(a)(2)(A)  further  states 
that  in  granting  a  waiver,  the  Secretary 
must  determine  that  such  a  waiver:  (1) 
Is  expected  to  increase  organ  donations; 
and  (2)  will  ensure  equitable  treatment 
of  patients  referred  for  transplants 
within  the  service  area  served  by  the 
designated  OPO  and  within  the  service 
area  served  by  the  OPO  with  which  the 
hospital  seeks  to  enter  into  an 
agreement  under  the  waiver.  In  making 
a  waiver  determination,  section 
1138(a)(2)(B)  of  the  Act  provides  that 
the  Secretary  may  consider,  among 
other  factors:  (1)  Cost  effectiveness;  (2) 
improvements  in  quality;  (3)  whether 
there  has  been  any  change  in  a 
hospital's  designated  OPO  service  area 
due  to  the  changes  made  in  definition 
of  metropolitan  statistical  areas  (MSAs); 
and  (4)  the  length  and  continuity  of  a 
hospital's  relationship  with  the  OPO 
other  than  the  designated  OPO.  Under 
section  1138(a)(2)(D)  of  the  Act,  the 
Secretary  is  required  to  publish  a  notice 
of  any  waiver  application  within  30 
days  of  receiving  the  application  and 
offer  interested  parties  an  opportunity  to 
comment  in  writing  within  60  days  of 
the  published  notice. 

The  regulations  at  42  CFR  486.316(d) 
provide  that  if  we  change  the  OPO 
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designated  for  an  area,  hospitals  located 
in  that  area  must  enter  into  agreements 
with  the  newly  designated  OPO  or 
submit  a  request  for  a  waiver  within  30 
days  of  notice  of  the  change  in 
designation.  The  criteria  that  the 
Secretary  uses  to  evaluate  the  waiver  in 
these  cases  are  the  same  as  those 
described  above  under  section 
1138(a)(2)(A)  of  the  Act  and  have  been 
incorporated  into  the  regulations  at 
§  486.316(e).  Section  486.316(g)  further 
specifies  that  a  hospital  may  continue  to 
operate  under  its  existing  agreement 
with  a  now  out-of-area  OPO  while  we 
are  processing  the  waiver  request 
submitted  in  accordance  with 
§  486.316(d). 


II.  Waiver  Request  Procedures 

In  October  1995,  we  issued  a  Program 
Memorandum  (Transmittal  No.  A-95- 
11)  that  has  been  supplied  to  each 
hospital.  This  Program  Memorandum 
detailed  the  waiver  process  and 
discussed  the  information  that  hospitals 
must  provide  in  requesting  a  waiver.  We 
indicated  that  upon  receipt  of  the 
waiver  requests,  we  would  publish  a 
Federal  Register  notice  to  solicit  public 
comments,  as  required  by  section 
1138(a)(2)(D)  of  the  Act. 

We  will  review  the  requests  and 
comments  received.  During  the  review 
process,  we  may  consult  on  an  as- 
needed  basis  with  the  Public  Health 
Service's  Division  of  Transplantation, 
the  United  Network  for  Organ  Sharing, 
and  our  regional  offices.  If  necessary,  we 
may  request  additional  clarifying 


Name  of  facility 


Jennie  Stuart  Medical  Center 
Medical  University  of  S.C 


City 


Hopkinsville 
Charleston  .. 


information  from  the  applying  hospital 
or  others.  We  will  then  make  a  final 
determination  on  the  waiver  requests 
and  notify  the  affected  hospitals  and 
OPOs. 

ni.  Additional  Hospital  Waiver 
Requests 

As  allowed  under  §  486.316(e),  each 
of  the  following  two  hospitals  has 
requested  a  waiver  to  have  an  agreement 
with  an  alternative,  out-of-area  OPO. 
The  listing  includes  the  name  of  the 
facility,  the  city  and  state  of  the  facility, 
the  requested  OPO,  and  the  currently 
designated  area  OPO.  The  exception 
under  §  486.316(g)  does  not  apply  to 
these  two  hospitals,  so  these  hospitals 
may  not  work  with  the  requested  OPOs 
rather  than  the  designated  OPOs  until 
the  completion  of  our  review. 


State 


KY 
SC 


Requested 
OPO 


KYDA 
GALL 


Des- 
ignated 
OPO 


TNOS 
SCOP 


IV.  Keys  to  the  OPO  Codes 

The  keys  to  the  acronyms  used  in  the 
listings  to  identify  OPOs  and  their 
addresses  are  as  follows: 
KYDA    KENTUCKY  ORGAN  DONOR 
~  AFFILIATES,  106  East  Broadway, 

Louisville.  KY  40202 
TNDS    TENNESSEE  DONOR  SERVICE, 

1714  Hayes  Street,  Nashville,  TN 

37203 
GALL    LIFELINK  OF  GEORGIA,  3715 

Northside  Parkway.  100  Northcreek, 

Suite  300,  Atlanta.  GA  30327 
SCOP    SOUTH  CAROLINA  ORGAN 

PROCUREMENT  AGENCY,  1064 

Gardner  Road,  Suite  105,  Charleston, 

SC  29407. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
requirement  should  be  approved  by 
0MB,  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 


•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comment  on  the  following  issue  for  the 
information  collection  requirements 
described  below. 

Section  486.316  Designation  of  one 
OPO  for  each  service  area: 

In  summary,  §  486.316  states  the 
requirements  for  a  Medicare  or 
Medicaid  participating  hospital  to 
request  a  waiver  permitting  the  hospital 
to  have  an  agreement  with  a  designated 
OPO  other  than  the  OPO  designated  for 
the  service  area  in  which  the  hospital  is 
located.  However,  the  burden  assdciated 
with  these  requirements  are  currently 
approved  under  OMB  0938-0688, 
HCFA-R-13,  Conditions  of  Coverage  for 
Organ  Procurement  Organizations,  with 
an  expiration  date  of  November  30, 
1999. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  to  the  following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Groups, 
Division  of  HCFA  Enterprise 
Standards,  Attention:  Louis  Blank, 
HCFA-1047-NC.  Room  N2-14-26, 
7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  and 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Allison  Eydt, 
HCFA  Desk  Officer,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Authority:  Sec.  1138  of  the  Social  Security 
Act  (42  U.S.C.  1320b-8). 

(Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773, 
Medicare — Hospital  Insurance;  Program 
No.  93.774  Medicare — Supplementary 
Medical  Insurance,  and  Program  No. 
93.778,  Medical  Assistance  Program) 

Dated:  September  8, 1998. 
Robert  A.  Berenson, 

Director,  Center  for  Health  Plans  and 

Providers,  Health  Care  Financing 

Administration. 

[FR  Doc.  98-25403  Filed  9-22-98;  8:45  ami 

BtLUNQ  CODE  4120-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4364-f  A-03] 

Housing  Opportunities  for  Persons 
with  AIDS  Program,  Announcement  of 
Funding  Award,  Fiscal  Year  1998 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
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Hoo^ng  and  Urban  Development 
Reform  Act  of  1989,  this  notice 
aimounces  the  funding  decisions  made 
by  the  Department  under  the  Fiscal  Year 
1998  Housing  Opportunities  for  Persons 
with  AIDS  (HOPWA)  program.  The 
notice  annoimces  the  selection  of  Food 
&  Friends,  Inc.,  a  District  of  Columbia- 
based  nonprofit  organization,  for  the 
award  of  $250,000  to  support  their 
home-delivered  meal  services  program 
for  home-bound  persons  living  with 
HIV/AIDS. 

DATE:  September  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vos,  Director,  Office  of  HTV/AIDS 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  7212,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  (202)708-1934.  The 
TTY  number  for  the  hearing  impaired  is 
(202)708-2565.  (These  are  not  toll-free 
numbers).  Information  on  HOPWA, 
commimity  development  and 
consolidated  planning,  and  other  HUD 
programs  may  also  be  obtained  frt>m  the 
HUD  Home  Page  on  the  World  Wide 
Web.  HOPWA  program  information  is 
found  at  http://www.hud.gov/cpd/ 
hopwahom.html. 
SUPPLEMENTARY  INFORMATION:  The 
selection  on  an  award  was  authorized 
by  Congress  in  the  Department's  fiscal 
year  1998  appropriations  act  under  the 
appropriation  for  the  Housing 
Opportunities  for  Persons  with  AIDS 
(HOPWA)  program.  That  act  allows  the 
Secretary  to  designate,  on  a 
noncompetitive  basis,  awards  to  non- 
profit providers  of  home  delivered  meal 
services.  The  funds  for  this  award  are 
available  imder  the  $20.4  million  that  is 
available  to  make  HOPWA  competitive 
grants  in  1998. 

The  HOPWA  assistance  made 
available  in  this  announcement  is 
authorized  by  the  AIDS  Housing 
Opportunity  Act  (42  U.S.C.  12901),  as 
amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  and  was  appropriated  by  the  FY 
1998  HUD  Appropriations  Act  (Pub.  L. 
105-65,  approved  October  27, 1997). 

The  FY  1998  Appropriations  provides 
for  carrying  out  the  Housing 
Opportunities  for  Persons  with  AIDS 
program,  as  authorized  by  the  AIDS 
Housing  Opportunity  Act  (42  U.S.C. 
12901),  $204,000,000,  to  remain 
available  imtil  expended:  Provided, 
That  of  the  amoimt  made  available 
under  this  heading  for  non-formula 
allocation,  the  Secretary  may  designate, 
on  a  noncompetitive  basis,  one  or  more 
nonprofit  organizations  that  provide 
meals  delivered  to  homebound  persons 
with  acquired  immimodeficiency 


syndrome  or  a  related  diseBse-ttrreceive' 
grants,  not  exceeding  $250,000  for  any 
grant,  and  the  Secretary  shall  assess  the 
efficacy  of  providing  such  assistance  to 
such  persons. 

The  award  of  funds  to  Food  k 
Friends,  Inc.  will  significantly 
contribute  to  its  mission.  HOPWA  funds 
will  be  used  to  support  the  provision  of 
an  estimated  800,000  home-delivered 
meals  to  an  estimated  1,100  persons 
living  with  HIV/AIDS  in  the 
metropolitan  DC  area  during  the  next 
year.  The  recipients  of  this  assistance 
are  expected  to  be  very-low  income  or 
low-income  persons  who  will  be  better 
enabled  to  remain  in  their  current 
residences  by  receiving  meals,  grocery 
services  and  nutrition  education.  The 
organization  assesses  each  client's 
nutritional  needs  and  adjusts  the 
support  being  provided.  The 
organization  reports  that  this  service  is 
crucial  in  helping  clients  attain  the 
physical  and  emotional  support  to  help 
fight  the  debilitating  efiiects  of  AIDS 
through  good  nutrition. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.241. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
awarding  $250,000  to  the  Food  & 
Friends,  Inc.,  an  organization  to  serve 
clients  in  the  metropolitem  Washington 
DC  area. 

Dated:  September  17, 1998. 
Saul  N.  Ranurez,  Jr., 

Assistant  Secretary  for  Community  Planning 
and  Development. 
[PR  Doc.  98-25348  Filed  9-22-98;  8:45  am] 

BILUNG  CODE  4210-2»-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

American  Samoa  Economic  Advisory 
Commission 

AGENCY:  Office  of  Insular  Affairs, 

Interior. 

ACTION:  American  Samoa  Economic 

Advisory  Commission — Notice  of 

Establishment. 

SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Public  Law  92^63).  Following 
consultation  with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  has 
established  the  American  Samoa 
Economic  Advisory  Commission.  The 


purpose  of  the  Commismnris  to  nuke 
recommendations  to  the  President, 
through  the  Secretary  of  the  Interior,  on 
poUcies,  actions  and  time  frames 
necessary  to  achieve  a  secure  and  self- 
sustaining  economy  for  American 
Samoa. 

The  Commission  will  be  comprised  of 
six  members  to  be  appointed  by  the 
Secretary  of  the  Interior,  including:  Orve 
member  after  considering  a  list  of  a  least 
three  persons  nominated  by  the 
Governor  of  American  Samoa,  except 
that  if  no  such  list  is  received  by  the 
Secretary  of  the  Interior  within  21  days 
after  the  date  of  establishment  of  the 
Commission  the  Secretary  may  appoint 
a  member  in  his  sole  discretion;  one 
member  after  considering  a  list  of  at 
least  three  persons  nominated  jointly  by 
the  President  of  the  Senate  and  Speaker 
of  the  House  of  Representatives  of 
American  Samoa,  except  that  if  no  such 
list  is  received  by  the  Secretary  of  the 
Interior  within  twenty-one  days  after  the 
date  of  establishment  of  this 
Commission  the  Secretary  may  appoint 
a  member  in  his  sole  discretion;  two 
members  who  are  Federal  government 
officials;  and  two  members  who 
represent  the  financial,  business,  or 
trade  community.  The  Secretary  will 
designate  one  member  of  the 
Commission  as  the  chairperson.  The 
Secretary  may  also  appoint  ex-officio, 
non-voting  members. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nikolao  I.  Pula,  Office  of  Insular  Affairs, 
Dejaartment  of  the  Interior,  1849  C 
Street,  N.W.,  MS  4328,  Washington. 
D.C.  20240.  (202)  208-6816.  The 
certification  of  establishment  is 
published  below. 

Certification 

I  hereby  certify  that  the  establishment 
of  the  American  Samoa  Advisory 
Economic  Commission  is  necessary  and 
in  the  pubUc  interest  in  connection  with 
the  Secretary  of  the  Interior's  general 
responsibility  in  taking  action  as  may  be 
necessary  and  appropriate,  and  in 
harmony  with  applicable  law.  for  the 
administration  of  the  dvil  government 
in  American  Samoa. 

Dated:  September  IS,  1998^ 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
[PR  Doc.  98-25386  Piled  9-22-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-002648 
Applicant:  Michelle  Chapman,  Sarasota,  Fl. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  leopards 
[Panthera  pardus),  and  progeny  of  the 
animals  currently  held  by  the  applicant 
and  any  animals  acquired  in  the  United 
States  by  the  appUcant  to/ from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
PRT-001990 

Applicant:  Zoological  Society  of  San  Diego, 

San  Diego,  CA. 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  Kuhl's 
deer  (Axis  kuiilii)  from  Zoo  Poznan, 
Poland  for  the  purpose  of  enhancement 
of  the  species  through  captive 
propagation. 

PRT-O02885 

Applicant:  Emil ).  Graham,  Jr.,  Homestead, 
FL. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
maJe  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-002952 
Applicant:  Thomas  E.  Gate,  Tulsa,  OK. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 


The  public  is  invited  to  comment  on 
the  following  appUcations  for  permits  to 
conduct  certian  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-002869 
Applicant:  Robert  B.  Ashton,  Hanover,  NH. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  conunents,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281  and  must  be  received  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  September  18, 1998. 

Mary  Ellen  Amtower, 

Acting  Chief,  Bmnch  of  Permits,  Office  of 
Managemen  tAu  thority. 

[FR  Doc.  98-25446  Filed  9-22-98;  8:45  am] 

BILUNG  CODE  4310-SS-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-«30-1430-01 ;  N-4978Z] 

Termination  of  Recreation  and  Public 
Purpose  Classification;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

action:  Notice. 

SUMMARY:  This  action  terminates 
Recreation  and  Public  Piurpose  (R&PP) 
Classification  N-49782  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws  generally,  including  the 
mining  and  mineral  leasing  laws. 


EFFECTIVE  DATE:  October  23, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  L.  Drais,  Assistant 
Field  Manager,  Nonrenewable 
Resources,  HC  33,  Box  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McGinty,  Realty  Specialist,  at 
the  above  address  or  telephone  (702) 
289-1882. 

SUPPLEMENTARY  MFORMATION:  Piusuant 
to  the  authority  delegated  by  appendix 
1  of  Bureau  of  Land  Management 
Manual  1203  dated  April  6, 1998. 
Recreation  and  Public  Ptirpose 
Classification  N-49782  is  hereby 
terminated  in  its  entirety: 

Moimt  Diablo  Meridian,  Nevada 

T.  1  N.,  R.  68  E., 

Sec.  16,  SWV4NEV4,  S'/jNWV4,  SVi. 

Sec.  17,  EV1SEV4, 

Sec.  21,  NWV4NEV4,  NViNWV4. 

The  area  described  contains  640  acres  in 
Lincoln  Coimty. 

The  classification  made  piirsuant  to 
the  Act  of  Jime  14, 1926,  as  amended, 
segregated  the  public  land  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  location  under  the 
United  States  mining  laws  and  the 
mineral  leasing  laws.  The  land  was 
leased  to  the  State  of  Nevada,  Division 
of  State  Lands  for  the  construction  of  a 
women's  prison  facility.  The  women's 
prison  facility  was  never  developed. 
The  lease  expired  February  14, 1996. 
The  Recreation  and  Public  Purpose 
classification  is,  therefore,  no  longer 
considered  appropriate. 

At  10  a.m.  on  October  23, 1998,  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws  and  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  existing  classifications  and 
withdrawals,  and  requirements  of 
applicable  law.  All  valid  applications 
received  prior  to  or  at  9  a.m.  on  October 
23, 1998,  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  order  of  filing. 

At  9  a.m.  on  October  23, 1998,  the 
lands  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
imauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
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location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  September  10, 1998. 
Gene  L.  Drais, 

Assistant  Field  Manager,  Nonrenewable 
Resources. 
IFR  Doc.  98-25371  Filed  9-22-98;  8:45  am] 

BILUNQ  CODE  4310-HC-P 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 
[UT-930-08-1 020-04^WEED] 

Use  of  Certified  Noxious  Weed-Free 
Hay,  Straw  or  Mulch;  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  final  supplementary 
rule  to  require  the  use  of  certified 
noxious  weed-free  hay,  straw  or  mulch 
on  Bureau  of  Land  Management  (BLM) 
administered  lands  in  Utah  to  help 
prevent  the  spread  of  noxious  weeds. 

summary:  Beginning  30  days  from  the 
date  of  publication  of  this  rule  in  the 
Federal  Register,  the  Utah  State  Director 
of  the  Bureau  of  Land  Management  will 
require  all  visitors,  licensees,  and 
permittees  to  use  certified  noxious 
weed-free  hay,  straw,  or  mulch.  This 
requirement  will  affect  all  public  land 
users  who  use  hay,  straw  or  mulch  on 
BLM  administered  lands  in  Utah.  These 
individuals  or  groups  will  be  required  to 
use  certified  noxious  weed-free  forage 
products,  or  use  other  approved 
products,  such  as  processed  grains  and 
pellets,  while  on  BLM-administered 
lands  in  Utah. 

SUPPLEMENTARY  INFORMATION:  BLM  in 
Utah  pubUshed  a  Notice  of  Proposed 
Supplementary  Rule  on  February  9, 
1998,  in  the  Federal  Register.  That 
notice  listed  a  thirty-day  comment 
period.  Eight  people  commented  on  the 
proposal.  Seven  of  those  comments 
were  from  people  who  supported  the 
proposal  and  one  generally  opposed  the 
rule. 

Noxious  weeds  are  a  serious  problem 
in  the  western  United  States  and  are 
rapidly  spreading  at  an  estimated  rate  of 
14  percent  per  year.  Species  like  Leafy 
Spurge,  Squarrose  Knapweed,  Russian 
Knapweed,  Musk  Thistle,  Dalmatian 
Toadflax,  Purple  Loosestrife,  and  many 
others  are  alien  to  the  United  States  and 
have  no  natural  enemies  to  keep 


noxious  weed  populations  in  balance. 
Consequently,  these  undesirable  weeds 
invade  healthy  ecosystems,  displace 
native  vegetation,  reduce  species 
diversity,  and  destroy  wildlife  habitats. 
Widespread  infestations  lead  to  soil 
erosion  and  stream  sedimentation. 
Furthermore,  noxious  weed  invasion 
impact  revegetation  efforts,  reduce 
domestic  and  wild  ungulates'  grazing 
capacity,  occasionally  irritate  public 
land  users  by  aggravating  allergies  and 
other  ailments,  and  threaten  federally- 
protected  plants  and  animals. 

To  help  curb  the  spread  of  noxious 
weeds,  a  number  of  western  states  have 
developed  noxious  weed-free  forage 
certification  standards  and  have  passed 
weed  management  laws.  Utah's  BLM 
Resource  Advisory  Council  (RAC) 
developed  a  guideline  requiring 
certified  weed-free  forage  to  be  used  on 
BLM  lands.  This  guideline  was 
approved  by  both  the  Utah  BLM  State 
Director  and  the  Secretary  of  the  Interior 
in  May,  1997.  The  use  of  salt,  pcotein, 
and  other  supplements  are  not 
considered  in  this  rule.  Utah  State 
Department  of  Agriculture  has 
developed  a  crop  field  inspection  and 
certification  process.  Participants  may 
have  their  hay  fields  inspected  and 
certified  as  being  noxious  weed  bee. 
The  producers  can  obtain  bale 
Identification  tags  from  the  Utah 
Department  of  Agriculture,  which 
verifies  that  the  product  is  certified. 
Utah  Department  of  agriculture  also 
maintains  a  list  of  growers  who  produce 
certified  products.  Region  four,  of  the 
United  States  Forest  Service,  has 
implemented  a  similar  policy  for 
National  Forest  lands  in  Utah.  This  rule 
will  provide  a  standard  for  all  users  of 
BLM  lands  in  Utah,  and  will  provide  for 
coordinated  management  with  National 
Forest  lands  across  jurisdictional  lines. 
RESPONSE  TO  COMMENTS:  Eight  people 
commented  on  the  proposed  rule.  Most 
comments  (6)  were  positive  toward  the 
program.  One  comment  suggested  that 
the  program  should  be  implemented 
over  two  years,  while  another  said 
implement  it  immediately.  One 
comment  asked  if  the  equestrian  public 
was  going  to  be  part  of  the  education 
process.  The  education  and  information 
plan  is  to  include  all  special  interest 
groups  that  use  the  public  lands, 
regardless  of  the  fact  that  they  do  not 
use  or  take  forage  products  with  them. 
Two  comments  were  about  their  own 
private  lands  where  weeds  have 
increased  and  control  is  costing  them 
large  sums  of  money  each  year.  One 
comment  was  opposed  to  the  weed  free 
requirement  because  it  was  targeted  at 
the  livestock  interests  only.  This  rule 


will  apply  to  recreationists,  horse  back 
riders,  hunting  camps,  livestock,  erosion 
control  projects,  etc.,  or  anyone  who  has 
a  need  to  take  hay,  straw  or  mulch 
products  onto  BLM  administered  lands. 
The  supplementary  rules  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

For  the  reasons  stated  above,  under 
the  authority  of  43  CFR  8365.1-6,  the 
Utah  State  Office,  BLM,  has  finalizes 
supplementary  rules  to  read  as  follows: 
Supplementary  Rules  to  Require  the  Use 
of  Certified  Noxious  Weed-Free  Forage 
on  Bureau  of  Land  Management- 
Administered  Lands  in  Utah. 

(a)(1)  To  help  prevent  the  spread  of 
weeds  on  BLM-administered  lands  in 
Utah.  Effective  30  calender  days 
following  publication  of  this  rule,  all 
BLM  lands  within  the  state  of  Utah  will 
be  closed  to  those  possessing,  using  or 
storing  hay,  straw,  or  mulch  that  has  not 
been  certified  as  bee  of  prohibited 
noxious  weed  vegetative  parts  and/or 
seeds,  at  all  times  of  the  year. 

(2)  Certification  vdll  comply  with  the 
Utah  Department  of  Agriculture  and 
with  Regional  Weed-Free  Forage 
Certification  Standards,  jointly 
developed  by  the  States  of  Utah.  Idaho, 
Montana,  Nebraska,  Colorado,  and 
Wyoming. 

(3)  The  following  persons  "are  exempt 
bom  this  order:  anyone  with  a  permit 
signed  by  BLM's  authorized  officer  at 
the  Field  Office  level,  specifically 
authorizing  the  prohibited  act  or 
omission  within  that  Field  Office  Area. 

(b)  Any  person  who  knowingly  and 
willfully  violates  the  provisions  of  these 
supplemental  rules  regarding  the  use  of 
non-certified  noxious  weed-free  hay, 
straw  or  mulch  when  visiting  Bureau  of 
Land  Management-administered  lands 
in  Utah,  without  required  authorization, 
may  be  commanded  to  appear  before  a 
designated  United  States  Magistrate  and 
may  be  subject  to  a  fine  of  no  more  than 
$1,000  or  imprisonment  of  not  more 
than  12  months,  or  both,  as  defined  in 
43  United  States  Code  1733(a). 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Maxfield,  Rangeland  Management 
Specialist,  Biological  Resources. 
Division  of  Natural  Resources,  Bureau  of 
Land  Management,  Utah  State  Office, 
P.O.  Box  45155,  Salt  Lake  City,  UT 
84145-0155.  or  phone  (801-539-4059). 

Dated:  September  15, 1998. 
.G.  WiUiam  Lamb, 
Utah  State  Director. 
(PR  Doc.  98-25393  Filed  9-22-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NiyM>ia-1610-0(VQ018-Q8-0253] 

Amendment  to  a  Notice  of  Availability 
of  a  Proposed  Coordinated  Resource 
Management  Plan  (CRMP)  and  Final 
Environmental  Impiact  Statement  (EiS); 
Taos  Field  Office,  New  Mexico  and  San 
Luis  Resource  Area,  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amendment  to  notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Taos  Field  Office 
and  Canon  Qty  District,  San  Luis 
Resource  Area  have  completed  a 
Proposed  CRMP/EIS.  and  a  Taos 
Resource  Management  Plan 
Amendment.  This  notice  amends  the 
Notice  of  Availability  pubUshed  in  the 
Federal  Register  on  Friday,  August  14, 
1998  (Vol.  63,  No.  157,  43717). 
DATES:  Protests  related  to  decisions  at 
the  New  Mexico  Resource  Management 
Plan  level  must  be  filed  in  wnriting  to: 
Director,  Bureau  of  Land  Management, 
Attn:  Ms.  Brenda  WiUiams,  Protest 
Coordinator,  WO-  210/LS-1075, 
Department  of 4he  Interior,  Washington, 
D.C.  20240.  An  informal  protest  may  be 
made  on  specific  actions  described  in 
Chapter  2.  Activity-Level  Proposals. 
Informal  protests  must  be  filed  in 
writing  to  the  address  below.  All 
protests  and  informal  protests  must  be 
postmarked  by  October  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
CRMP  Team  Leader,  Taos  Field  Office, 
226  Cruz  Alta  Road.  Taos,  NM  87571; 
phone  (505) 758-8851. 

Dated:  September  16, 1998. 
Sam  Deageorgn, 
Acting  Field  Office  Manager. 
[PR  Doc.  98-25395  Filed  9-22-98;  8:45  am] 
HLUNQ  CODE  491(Mka-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CO-«6»-«8-1420-00| 

Colorado:  Filing  of  Plats  of  Survey 

September  14, 1998. 

The  plats  of  survey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office,  Biueau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  am., 
September  14, 1998.  All  inquiries 
should  be  sent  to  the  Colorado  State 
Office,  Bureau  of  Land  Management, 


2850  Yotmgfield  Street,  Lakewood, 
Colorado  80215-7093. 

The  plat  representing  the  corrective 
resurvey  of  a  portion  of  the  subdivision 
to  correct  the  location  of  the  Center  */• 
sec.  Cor.  Of  Section  22,  T.  2  N.,  R.  2  W., 
Ute  Meridian,  Colorado,  Group  1184, 
was  accepted  August  25, 1998. 

This  survey  was  requested  by  the 
Bureau  of  Reclamation  for 
administrative  purposes. 

The  supplemental  plat  creating  new 
lots  16, 17,  and  18  in  Section  21,  T.  42 
N.,  R.  9  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  1181,  was 
accepted  September  8, 1998. 

The  supplemental  plat  creating  new 
lots  5,  6,  7,  8,  9, 10,  and  11  in  Section 
19.  T.  13  S.,  R.  85  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  1216,  was 
accepted  July  20, 1998. 

The  supplemental  plat  creating  new 
lots  14  and  15,  bom  old  lot  11  in 
Section  13,  T.  13  S.,  R.  86  W.,  Sixth 
Principal  Meridian,  Colorado.  Group 
1216.  was  accepted  July  20. 1998. 

These  surveys  were  requested  by  the 
Forest  Service  for  administrative 
purposes. 

Tne  plat  representing  the  survey  of  a 
portion  of  the  subdi visional  lines  of  T. 
33  N.,  R.  19  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  1100,  was 
accepted  September  9, 1998. 

The  plat  representing  the  dependent 
resiuvey  of  portions  of  the  east 
boundary,  subdivisional  lines  and  the 
subdivision  of  certain  sections  of  T.  32 
N.,  R.  4  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  1158,  was 
accepted  July  9. 1998. 

The  plat  representing  the  entire 
record  of  the  dependent  resvuT^ey  of  S. 
2  Vz  miles  of  the  E.  Boundary  of  T.  35 
N.,  R.  11  W..  New  Mexico  Principal 
Meridian.  Colorado,  Group  1173,  was 
accepted  August  31, 1998. 

These  surveys  were  requested  by  the 
Bureau  of  Indian  Affairs  for 
administrative  purposes. 

The  supplemental  plat  correcting  the 
informative  traverse  portion  for  two 
curves  in  lot  6  of  section  27  in  T.  2  N., 
R.  77  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  1091,  was  accepted 
August  17, 1998. 

The  plat  (in  5  sheets)  representing  the 
dependent  resurvey  of  portions  of  the 
subdivisional  lines,  and  certain  mineral 
claims  and  portions  thereof  and  the 
subdivision  of  section  12,  T.  1  N.,  R.  73 
W..  Sixth  Principal  Meridian,  Colorado. 
Group  875,  was  accepted  August  20. 
1998. 

The  plat  (in  5  sheets)  constituting  the 
map  of  the  Powderhom  Wilderness 
Boimdary  and  the  survey  in  Townships 
44, 45,  and  46  North,  Ranges  2  and  3 
West,  New  Mexico  Principal  Meridian, 


Colorado,  Group  1080,  was  accepted 
Jime  30, 1998. 

The  plat  (in  4  sheets)  representing  the 
corrective  dependent  resurvey  of  a 
portion  of  the  subdivisional  Mixes,  the 
corrective  survey  of  a  portion  of  the 
subdivision  of  sections  11  and  12,  and 
the  corrective  survey  of  the  subdivision 
of  sections  15  and  22,  virith  an 
informational  metes-and-bounds  svirvey, 
T.  44  N.  R.  2  W.,  New  Mexico  Principal 
Meridian.  Colorado.  Group  1080,  was 
accepted  Jime  29, 1998. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  corrective 
survey  of  the  subdivision  of  section  23, 
and  the  subdivision  of  sections  11  and 
14,  with  a  metes-and-bounds  survey  for 
the  Powderhom  Wilderness  Boundary, 
T.  45  N.,  R.  2  W.,  New  Mexico  Principal 
Meridian,  Colorado.  Group  1080,  was 
accepted  Jime  29, 1998. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of  a 
portion  of  the  subdivisional  line 
between  section  19  and  20  and  a  portion 
of  the  E-W  center  line,  section  17,  T.  46 
N.,  R.  2  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  1080,  was 
accepted  Jime  25, 1998. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Eleventh 
Standard  Parallel  North  (south 
boundary),  a  portion  of  the  north 
boimdary,  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  7  and  8.  T.  45  N.,  R.  3  W.. 
New  Mexico  Principal  Meridian, 
Colorado,  Group  1080,  was  accepted 
June  29,  1998. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  25,  T.  35  N.,  R.  7  E..  New 
Mexico  Principal  Meridian.  Colorado, 
Group  1147,  was  accepted  August  5, 
1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  and  subdivisional  lines,  and 
the  subdivision  of  sections  27  and  34  in 
T.  12  N.,  R.  96  W.,  Sixth  Principal 
Meridian.  Colorado,  Group  1153,  was 
accepted  August  17, 1998. 

The  plat  representing  the  dependent 
resiuvey  of  portions  of  the  west 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  sections  5  and  6,  T. 
6  S.,  R.  93  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  1160,  was  accepted 
August  11, 1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  First 
Standard  Parallel  South  (south 
boundary).  Eleventh  Auxiliary  Guide 
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Meridian  West  (east  boundary),  and 
subdivisional  lines,  and  the  subdivision 
of  certain  section,  T.  5  S.,  R.  93  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  1160,  was  accepted  August  11, 
1998. 

The  plat  (in  3  sheets)  representing  the 
dependent  resurvey  of  portions  of  the 
north  boundary,  subdivisional  lines, 
certain  claim  lines,  the  survey  of 
Browns  Park  School,  traverse  of  the 
centerline  of  Colorado  Highway  No.  318 
as  built,  the  metes-and-bounds  survey, 
and  the  subdivision  of  certain  sections 
in  T.  9  N.,  R.  102  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  1161,  was 
accepted  August  25, 1998. 

The  plat  representing  the  entire 
record  of  survey,  consisting  of  the 
limited  corrective  dependent  resurvey 
of  the  Vi  section  comer  of  sections  22 
and  27,  T.  17  S.,  R.  72  W.,  Sixth 
Principal  Meridian,  Colorado,  Group 
1171,  was  accepted  August  12, 1998. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Third 
Standard  Parallel  South  (south 
boundary,  T.  15  S.,  R.  73  W.),  a  portion 
of  the  north  boundary,  and  a  portion  of 
the  subdivisional  lines,  and  the 
subdivision  survey  of  certain  sections, 
T.  16  S.,  R.  73  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  1174,  was 
accepted  July  9, 1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  the  subdivision  of  section  11, 
T.  5  S.,  R.  101  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  1175,  was 
accepted  August  12,  1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  sectional  correction  line,  and 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  T.  2  S.,  R.  84  W., 
Sixth  principal  Meridian,  Colorado, 
Group  1176,  was  accepted  July  29, 1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  Tract  37,  and  the  subdivision 
of  sections  15  and  21,  T.  4  S.,  R.  85  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  1176,  was  accepted  July  29, 1998. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  sections  11  and  14,  T. 
11  N.,  R.  80  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  1187,  was 
accepted  June  25, 1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  section  5,  T.  4  S.,  R. 
83  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  1176,  was  accepted 
July  29, 1998. 


These  plats  were  requested  by  BLM 
for  administrative  purposes. 
Duryl  A.  Wilson, 

Chief  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  98-25424  Filed  »-22-98;  8.-45  am] 

BILUNG  CODE  431»-J»^ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Meeting  Flow  Objectives  for  the  San 
Joaquin  River  Agreement,  1999-2010, 
California 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the  draft 

environmental  impact  statement/ draft 

environmental  impact  report  PEIS/ 

DEIR).  DES  98-42 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act,  the  Bureau  of  Reclamation 
(Reclamation)  and  the  San  Joaquin  River 
Group  Authority  (SJRGA)  have  prepared 
a  joint  DEIS/DEIR  on  a  proposed 
program  to  acquire  water  to  be  used  to 
provide  protective  measiu-es  for  fall-run 
chinook  salmon  in  the  San  Joaquin 
River  system  and  to  support  the  San 
Joaquin  River  flow  objectives  of  the 
1995  Water  Quality  Control  Plan  for  the 
San  Francisco  Bay/Sacramento-San 
Joaquin  Delta  Estuary.  The  water  would 
be  used  to  provide: 

•  A  pulse  flow  for  a  31 -day  period  at 
Vemalis  during  April  and  May  in 
support  of  the  Vemalis  Adaptive 
Management  Program,  and 

•  other  flows  to  facilitate  migration 
and  attraction  of  anadromoas  fish, 
including  fall  attraction  flows. 

The  affected  portions  of  the  San 
Joaquin  River  and  its  tributaries 
(Stanislaus,  Tuolumne,  and  Merced 
rivers)  are  located  in  the  Central  Valley 
of  California.  The  rivers  and  related 
storage  and  conveyance  facilities  are 
located  in  the  following  counties: 
Fresno,  Madera,  Mariposa,  Merced,  San 
Joaquin,  Stanislaus,  and  Tuolumne. 

The  DEIS/DEIR  presents  and 
describes  the  environmental  efl'ects  of 
three  alternatives,  including  no  action. 
Two  public  hearings  will  be  held  to 
receive  comments  from  interested 
parties,  organizations,  and  individuals 
on  the  environmental  impacts  of  the 
proposal. 

DATES:  Submit  written  comments  on  the 
DEIS/DEIR  on  or  before  November  9, 
1998.  Comments  may  be  submitted  to 
Reclamation  or  the  SJRGA  at  the 
addresses  provided  below.  The  public 
hearings  on  the  DEIR/DEIS  will  be  held 


on  October  23, 1998,  at  2  p.m.  and  on 
October  29, 1998,  at  6:30  p.m. 

ADDRESSES:  The  public  hearing 
scheduled  for  October  23, 1998,  will  be 
held  at  the  Bureau  of  Reclamation  in 
Basement  Conference  Room  A  at  3310 
El  Camino  Avenue  in  Sacramento  CA. 
The  public  hearing  scheduled  for 
October  29, 1998,  will  be  held  at  the 
Modesto  Irrigation  District  in  the  second 
floor  Multi-Purpose  Room  (use  the 
south  entrance),  1231  Eleventh  Street  in 
Modesto  CA. 

Written  comments  on  the  DEIS/DEIR 
should  be  addressed  to  Mr.  Michael 
Delamore,  Bureau  of  Reclamation,  2666 
N.  Grove  Industrial  Drive,  Suite  106, 
Fresno  CA  93727;  or  to  Mr.  Allen  Short, 
San  Joaquin  River  Group  Authority,  c/ 
o  Modesto  Irrigation  District,  PO  Box 
4060,  Modesto  CA  95252.  Copies  of  the 
DEIS/DEIR  may  be  requested  from  Mr. 
Delamore  at  the  above  address  or  by 
calling  (209)  487-5039. 

See  Supplementary  Information 
section  for  a  list  of  the  locations  where 
copies  of  the  DEIS/DEIR  are  available 
for  public  inspection  and  review. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Delamore,  Bureau  of 
Reclamation,  at  (209)  487-5039;  or  Mr. 
Dan  Fults,  Friant  Water  Users  Authority. 
at  (916)  441-1931. 

SUPPlfMENTARY  INFORMATION:  The 
proposed  action  involves  providing 
water  supplies  to  meet  flow 
requirements  for  fall-run  chinook 
salmon  and  other  environmental  needs 
on  the  San  Joaquin  River.  The  SJRGA, 
consisting  of  several  water  districts  in 
the  San  Joaquin  River  basin,  is  working 
with  State  and  Federal  Government 
agencies  to  address  needs  on  the  San 
Joaquin,  including  increased  instream 
flows,  and  compliance  with  the  1995 
State  Water  Resources  Control  Board 
Water  Quality  Control  Plan  flow 
objectives  at  Vemalis.  Debate  over  the 
flow  objective  led  to  a  proactive 
problem-solving  process  to  develop  an 
adaptive  fishery  management  plan  (the 
Vemalis  Adaptive  Management  Program 
(VAMP))  and  the  water  supplies  (from 
willing  sellers  on  the  San  Joaquin  River 
system)  to  support  the  plan.  The  San 
Joaquin  River  Agreement  identifies 
where  the  water  to  support  the  VAMP 
and  other  flow  needs  would  be 
obtained,  specifically  fit)m  the  SJRGA 
whose  members  are  making  the  water 
available.  The  water  would  be  used 
during  the  period  1999-2010;  the  flows 
would  vary,  depending  on  hydrologic 
conditions. 

The  water  supply  program  consists  of 
three  components: 
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(1)  A  31-day  pulse  flow  in  April-May 
to  support  the  VAMP  that  would  require 
up  to  110,000  acre- feet  annually; 

(2)  Additional  water  for  a  fall 
attraction  flow  for  salmon  in  October 
(12,500  acre-feet)  from  Merced  Irrigation 
District;  and 

(3)  Additional  water  from  Oakdale 
Irrigation  District  (26,000  acre-feet  less 
up  to  11,000  acre-feet  contributed  by 
Oakdale  to  the  31-day  pulse  flow).  This 
additional  water  would  be  used  for  such 
purposes  as  ramping  around  the  pulse 
flows,  temperature  control,  water 
quality,  and  protection  of  salmon  redds 
during  periods  of  low  flow. 

A  total  of  137,500  acre-feet  of  water 
per  year  could  be  provided,  and  most  of 
this  (up  to  92%)  is  expected  to  come 
directly  from  surface  water  sources, 
including  reservoir  storage  and  changes 
in  diversions  and  release  patterns  from 
reservoirs.  Other  sources  of  the  water 
include  groundwater,  tailwater 
recovery,  and  conservation. 

Copies  of  DEIS/DEIR  are  available  for 
public  inspection  and  review  at  the 
following  locations: 

•  Modesto  Irrigation  District,  1234 
Eleventh  Street,  Modesto,  CA  95252; 
telephone  (209)  526-7360. 

•  Bureau  of  Reclamation,  Program 
Analysis  Office,  Room  7456, 1849  C 
Street  NW,  Washington,  DC  20240; 
telephone  (202)  208-4662. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver,  CO  80225;  telephone  (303)  445- 
2072. 

•  Bureau  of  Reclamation,  Attention: 
MP-140,  2800  Cottage  Way,  Sacramento 
CA  95825-1898;  telephone  (916)  978- 
5100 

•  Natural  Resoiu-ces  Library,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  Main  Interior  Building, 
Washington,  DC  20240-0001 

Copies  will  also  be  available  for 
inspection  at  the  following  public 
libraries: 

•  California  State  Library  at  914 
Capitol  Mall  in  Sacramento,  CA  94237 

•  Fresno  County  Public  Library  at 
2420  Mariposa  Street  in  Fresno,  CA 
93721 

•  Merced  County  Library  at  2100  O 
Street  in  Merced,  CA  95340-3637. 

•  Merced  County,  Los  Banos  Branch 
Library  at  1312  South  Seventh  Street  in 
Los  Banos,  CA  93635. 

•  Modesto  City  Library  at  1500  I 
Street  in  Modesto,  CA  95354-1220. 

•  Sacramento  Public  Library  at  828  I 
Street  in  Sacramento,  CA  95814-2589. 

•  Stockton-San  Joaquin  County 
Public  Library  at  605  North  El  Dorado 
Street  in  Stockton,  CA  95202-1999. 


•  University  of  California  Berkeley, 
Government  Documents  Library  at  350 
Library  Annex  in  Berkeley,  CA  94720. 

•  University  of  California  Davis  at 
Shields  Library  in  Davis,  CA  95616. 

Hearing  Process  Information 

Reclamation  staff  will  make  a  brief 
presentation  to  describe  the  proposed 
project.  The  public  may  comment  on 
environmental  issues  addressed  in  the 
DEIS/DEIR.  If  necessary  due  to  large 
attendance,  comments  will  be  limited  to 
5  minutes  per  speaker.  Written 
comments  will  also  be  accepted.  If 
special  services  are  required  to  attend 
these  hearings,  please  contact  Mr. 
Michael  Delamore  at  (209)  487-5039  or 
TDD  (209)  487-5933. 

Dated:  September  17, 1998. 
Roger  K.  Patterson, 

Regional  Director. 

|FR  Doc.  98-25443  Filed  9-22-98:  8:45  am] 

BILUNO  CODE  4310-M-P 


rNTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  October  1, 1998  at  10:00 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-383  and  731- 
TA-805  (Preliminary)  (Elastic  Rubber 
Tape  from  India) — briefing  and  vote. 

5.  Outstanding  action  jackets: 
1.  Document  No.  GC-98-039: 

Approval  of  correction  of  error  in  the 
Commission  opinion  in  Inv.  No.  337- 
TA-395  (Certain  EPROM,  EEPROM, 
Flash  Memory,  and  Flash 
Microcontroller  Semiconductor  Devices, 
and  Products  Containing  Same). 

In  Accordance  with  Commission 
pohcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  September  18, 1998. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  98-25624  Filed  9-21-98;  3:58  pm] 

8ILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Reinstatement,  with 
change  of  a  previously  approved 
collection  for  which  approval  has 
expired;  Crime  Victim  Compensation 
State  Certification  Form. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  for  Victims  of 
Crime,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  Information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  (60)  days" 
until:  November  23, 1998. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Jeffi^y  Kerr,  202-616-3581,  U.S. 
Department  of  Justice,  Office  of  Justice 
Programs,  Office  for  Victims  of  Crime, 
810  7th  Street,  NW.  Washington  DC 
20530.  Additionally,  comments  may  be 
submitted  via  facsimile  to  202-514- 
6383. 

Written  comments  and  suggestions 
fit)m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  or 
responses. 

Overview  of  this  information 
collection: 
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(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  form  for 
which  approval  has  expired. 

(2)  Titie  of  the  Form/Collection:  Crime 
Victim  Compensation  State  Certification 
Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
DepaAment  of  Justice  sponsoring  the 
collection:  Form:  OJP  7390/5.  Office  for 
Victims  of  Crime,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  The  Victims  of  Crime  Act 
(VOCA)  as  amended  and  the  Victim 
Compensation  Program  GuideUnes  to 
submit  an  annual  Crime  Victim 
Compensation  Certificate  Form. 
Information  received  from  each  program 
will  be  used  to  calculate  the  annual 
grant  amount  for  the  VOCA  state  crime 
victim  compensation  programs.  The 
information  will  also  be  aggregated  and 
serve  as  supporting  dociimentation  for 
the  Director's  biennial  report  to  the 
I*resident  and  Congress. 

Primary:  State  Government.  42  U.S.C. 
1921  et.  seq.  authorizes  the  Department 
of  Justice  to  collect  information  from 
state  governors,  chief  executives  of  the 
U.S.  territories,  and  the  mayor  of  the 
District  of  Coliunbia  for  the  Victims  of 
Crime  Act  (VOCA)  formula  grant 
program.  Other:  None. 

This  application  will  be  used  by  state 
and  local  jurisdictions  to  apply  for 
federal  funding  which  will  be  used  to 
increase  the  number  of  law  enforcement 
positions  in  their  law  enforcement 
agencies. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  52 
respondents  will  complete  an  1-hour 
annual  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  form  is  52  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  September  17, 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Office,  United 
States  Department  of  Justice. 
[FR  Doc.  98-25402  Filed  9-22-98;  8:45  am] 
BILUNO  CODE  3S10-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Public 
Safety  Officers  Benefits  Program 
Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  (Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired);  Report  of  PubUc  Safety 
Officers  Permanent  and  Total  Disability 
Program. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  May  12, 1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  October  23, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  buriden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  2Q530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  850, 1001  G 
Street.  NW,  Washington,  DC  20530. 

Written  comments  and/or  suggestions 
from  the  pubUc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quabty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  titie  of  the  form/collection:    . 
report  of  Public  Safety  Officers' 
Permanent  and  Total  DisabiUty 
ProQ'am. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  3650/7,  Public  Safety  Officers' 
Benefit  Program,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government, 
State,  Local  pubUc  safety  agencies. 

Other:  National  pubhc  safety 
membership  organizations.  The  Pubhc 
Safety  Officers'  Disabihty  Program 
provides  a  benefit  to  Public  Safety 
Officers  who  have  become  permanently 
and  totally  disabled  by  a  catastrophic 
injury  sustained  in  the  line  of  duty. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  30  respondents  at  10 
hours  to  respond  (one  hour  for 
application  form,  and  nine  hours  for 
compilation  of  required  supporting 
documents). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 
The  total  number  of  annual  hour  burden 
hours  to  complete  the  application  form 
and  compile  supporting  documentation 
is  300  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Seciuity  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center.  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  September  16. 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  98-25401  Filed  9-22-98;  8:45  ami 
BILUNO  CODE  441fr-18-M 
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DEPARTMENT  OF  LABOR 

Oecupatlonai  Safety  and  Health 
Administration 

[DoclwtNo.H-372] 

RIN  1218^858 

Metalworfclng  Fluids  Standards 
Advisory  Committae:  Notice  of  IMeetlng 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Metalworking  Fluids  Standards 
Advisory  Committee:  Notice  of  meeting. 

SUMMARY:  The  Metalworking  Fluids 
Standards  Advisory  Committee 
(MWFSAC).  established  imder  Section  7 
of  the  Occupational  Safety  and  Health 
Act  of  1970  to  advise  the  Secretary  of 
Labor  on  appropriate  actions  to  protect 
workers  from  the  hazards  associated 
with  occupational  exposure  to 
metalworking  fluids,  will  meet  in 
Detroit,  Michigan,  on  Monday  through 
Wednesday,  October  19  through  October 
21, 1998. 

DATES:  The  meeting  will  be  held 
October  19  from  10  a.m.  to 
approximately  5  p.m.;  October  20,  from 
9  a.m.  to  approximately  6  p.m.;  and  on 
October  21,  from  9  a.m.  to 
approximately  12  noon. 
ADDRESSES:  Tlie  Committee  will  meet  at 
the  Westin  Hotel,  at  the  Renaissance 
Center,  at  East  Je^rson  Avenue  and 
Brush  Street,  Detroit,  Michigan,  48243. 
Telephone:  (313)  568-8000. 

Mail  comments,  views,  or  statements 
in  response  to  this  notice  to  Dr.  Peter 
Infante,  U.S.  Department  of  Labor, 
OSHA,  Directorate  of  Health  Standards 
Programs,  Metalworking  Fluids 
Standards  Advisory  Committee,  Room 
N-3718,  200  Constitution  Avenue.  NW. 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  E>irector,  Office  of 
Information  and  Consumer  Afi'airs, 
OSHA,  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  All 
interested  persons  are  invited  to  attend 
the  public  meetings  of  the  Metalworking 
Fluids  Standards  Advisory  Committee, 
at  the  times  and  places  indicated  above. 
Individuals  with  disabilities  wishing  to 
attend  should  contact  Theresa  Berry  at 
(202)  219-8615  ext.  106  (Fax:  202-219- 
5986)  no  later  than  October  5, 1998,  to 
obtain  appropriate  accommodations. 

Meeting  Agenda 

This  meeting  will  focus  on  non-cancer 
respiratory  effects  associated  with 
exposure  to  metalworking  fluids  and 
possible  approaches  to  estimating  risk  of 
non-maUgnant  respiratory  diseases. 
Other  items  for  discussion  will  include 


ventilation  and  design  of  enclosures, 
occupational  dermatitis  related  to 
metalworking  fluids,  and  product 
stewardship. 

Public  Participation 

Written  data,  views,  or  comments  for 
consideration  by  the  MWFSAC  on  the 
various  agenda  items  listed  above  may 
be  submitted,  preferably  with  25  copies, 
to  Dr.  Peter  Infante  at  the  address 
provided  above.  Submissions  received 
by  October  9, 1998,  will  be  provided  to 
the  members  of  the  committee.  Anyone 
wishing  to  make  an  oral  presentation  to 
the  Committee  on  any  of  the  agenda 
items  noted  above  should  notify  Dr. 
Peter  Infante  at  the  address  listed  above. 
The  request  should  state  the  amoimt  of 
time  desired,  the  capacity  in  which  the 
person  will  appear,  and  a  brief  outline 
of  the  content  of  the  presentation. 
Requests  to  make  oral  presentations  to 
the  Committee  may  be  granted  if  time 
permits. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  6(b)(1)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655, 656).  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and  29  CFR 
Part  1912. 

Signed  at  Washington,  DC,  this  18th  day  of 
September,  1998. 
Charles  N.  JeEEress, 
Assistant  Secretary  of  Labor. 
(PR  Doc.  98-25450  Filed  9-22-98;  8:45  am) 
BIUJNQ  COOe  4S10-i*-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  the  National  Museum 
Services  Board 

AGENCY:  Institute  of  Museiun  and 
Library  Services. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  function  of  the 
board.  Notice  of  this  meeting  is  required 
imder  the  Government  through  the 
Sunshine  Act  (Public  Law  94-409)  and 
regulations  of  the  Institute  of  Museum 
and  Library  Services.  45  CFR  1180.84. 
TIME/DATE:  1:30  pm-3:30  pm-Monday. 
September  28, 1998. 
STATUS:  Open. 

ADDRESS:  The  Old  Post  Office  Building. 
Room  M-09, 1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20005, 
(202)  606-^649. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lyons,  Special  Assistant  to  the 
Director,  Institute  of  Museum  and 


Library  Services.  1100  Pennsylvania 
Avenue,  NW,  Room  510.  Washington, 
DC  20506.  (202)  60fr-4649. 
SUPPLEMENTARY  INFORMATKM:  The 
National  Mxiseum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  n  of  the  Arts,  Humanities,  and 
Cultiual  Affairs  Act  of  1976.  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  tmder  the  Musetmi  Services 
Act. 

The  meeting  (tf  Monday,  September 
28. 1998  will  be  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue. 
NW.  Washington.  DC  20506— (202) 
6066-8536— TDD  (202)  606-8536  at 
least  seven  (7)  days  prior  to  the  meeting 
date. 

73nl  Meeting  of  A*  National  Museum 
SoTioe  Boa^  dw  Old  Poet  OfiBoB  Building. 
Room  M-09. 1100  Pennsylvania  Avenue, 
NW.  Washhigton,  DC 

September  28, 1998, 1:30  pm-3 :30  pm 
Agenda 

I.  Chairman's  Welcome  and  Approval  of 
Minutes  of  the  72nd  NMSB  meeting- 
June  12, 1998 

n.  Director's  Report 

m.  Appropriations  Report 

IV.  Legislative/Public  A^irs  Report 

V.  Office  of  Research  and  Technology  Report 

VI.  Office  of  Museum  Services  Program 

Report 
Vn.  Office  of  Library  Services  Reports 

Dated:  September  15, 1998. 
Linda  Bell, 

Director  of  Policy,  Planning  and  Budget, 
National  Foundation  on  the  Arts  and 
Humanities,  Institute  of  Museum  and  Library 
Services. 

[FR  Doc.  98-25423  Filed  9-22-98;  8:45  am] 
BILUNO  COOe  703S-ei-H 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities;  Comment  Request;  Tltie  of 
Collection:  1998-99  Pilot  Study  on 
Instructional  Facilities  at  U.S.  Colleges 
and  Universities 

agency:  National  Science  Foimdation. 
ACTION:  Notice. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  are  providing 
opportimity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
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submission  requesting  that  0MB 
clearance  of  this  collection  for  no  longer 
than  3  years. 

SEND  COMMENTS  TO:  Mary  Lou  Higgs. 
Acting  Reports  Clearance  Officer, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Suite  295,  Arlington, 
Virginia  22230  or  send  email  to 
mlhiggs@nsf.gov.  Written  comments 
should  be  received  within  60  days  of  the 
date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Higgs  on  (703)  306-1125  x  2010  or  send 
email  to  mlhiggs@nsf.gov.  You  may  also 
obtain  a  copy  of  the  data  collection 
instrument  and  instructions  from  Ms. 
Higgs. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utiUty, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automatic  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  The  1998  Survey  of 
Science  and  Engineering  Research 
Facilities  at  Colleges  and  Universities 
conducted  by  NSF  collected  data  on  the 
status  of  academic  science  and 
engineering  (S&E)  research  facilities. 
This  proposed  survey  will  build  on  that 
data  collection  methodology  emd  assess 
the  quantity,  quahty,  and  needs  for 
instructional  facilities  in  all  academic 
fields  at  the  nation's  colleges  and 
universities. 

Use  of  Information:  Currently  there 
exists  no  nationwide  inventory  of 
postsecondary  instructional  facilities. 
The  demand  for  college-level  education 
is  expected  to  rise  sharply  in  the  near 
future  due  to  at  least  three  factors: 

1.  Current  enrollments  are  at  alltime 
highs  and  not  expected  to  decline  soon; 

2.  An  increasing  number  of  students 
are  nearing  typical  college  age; 

3.  "Mature"  (older)  students  continue 
to  retiun  to  campus  in  growing 
numbers. 

By  establishing  an  inventory  of 
postsecondary  instructional  faciUties, 
Federal  legislators  and  policymakers 
can  better  assess  and  plan  for  the  future 
educational  needs  of  the  country. 

Burden  on  the  Public:  The  pre-test 
will  include  no  more  than  nine  colleges 
and  universities,  requiring 
approximately  1.5  hours  each.  The  pilot 
test  instrument  will  be  sent  to  150.  We 
expect  each  to  spend  approximately  1.5 
hours  to  6  hours,  for  a  total  annual 
burden  of  225-900  hours. 


Dated:  September  17, 1998. 
Mary  Lou  Higgs, 
Acting  NSF  Clearance  Officer. 
[FR  Doc.  98-25411  Filed  9-22-98;  8:45  am] 

BILUNQ  COOE  7S66-01-M 


NUCLEAR  REQULATORY 
COMMISSION 

[Docket  Nos.  50-269, 50-270  and  50-287- 
LR  ASLBP  Na  98-752-02-LR] 

Duke  Energy  Corporation; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702.  2.714,  2.714a,  2.717  and  2.721  of 
the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  hearing  and  for  leave  to 
intervene  and  to  preside  over  the 
proceeding  in  the  event  that  a  hearing 
is  ordered. 

Duke  Energy  Corporation;  Oconee  Nuclear 
Station 

Facility  Operating  Licenses  No.  DFR-38, 
DPR-47  and  DPR-55 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  August  11, 1998,  in  the 
Federal  Register  (63  FR  42885)  and  the 
Commission's  Order  Referring  Petition 
for  Intervention  and  Request  for  Hearing 
to  Atomic  Safety  and  Licensing  Board 
Panel,  CLI-98-17  (September  15, 1998). 
The  proceeding  involves  an  application 
by  Duke  Energy  Corporation  to  renew 
operating  licenses  for  Units  1,  2  and  3 
of  its  Oconee  Nuclear  Station  pursuant 
to  the  provisions  of  10  CFR  Part  54.  The 
renewal  license,  if  granted,  would 
authorize  the  applicant  to  operate  those 
tmits  for  an  additional  20-year  period. 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Thomas  S.  Moore,  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington.  DC  20555 
Dr.  Richard  F.  Cole,  Atomic  Safety  and 

Licensing  Board  Panel.  U.S.  Nuclear 

Regulatory  Commission.  Washington, 

DC  20555 
Dr.  Peter  S.  Lam,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
2.701. 


Issued  at  Rockville,  Maryland,  this  16th 
day  of  September  1998. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  98-25416  Filed  9-22-98;  8:45  am) 

BILUNQ  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company  (Haddam  Neck  Plant); 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regtilatory 
Commission  (the  Commission  or  NRC) 
is  considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
50.54(w)  and  10  CFR  140.11  regarding 
financial  protection  requirements  to 
Connecticut'Yankee  Atomic  Power 
Company  (CYAPCo  or  the  licensee)  for 
the  Haddam  Neck  Plant  (HNP)  located 
in  Middlesex  County,  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would  allow 
an  exemption  from  the  requirements  of 
10  CFR  50.54(w)  regarding  the  amount 
of  onsite  property  insurance  required  for 
the  licensee  and  from  the  requirements 
of  10  CFR  140.11  regarding  the  amotmt 
of  offsite  liability  insurance  required  by 
the  licensee. 

By  letter  dated  September  26. 1997. 
the  licensee  presented  the  results  of  an 
analysis  of  the  capability  of  spent  fuel 
stored  in  the  spent  fuel  pool  (SFP)  to 
heat  up  in  the  absence  of  cooling  water. 
The  licensee  provided  information  that 
as  of  October  1. 1997,  the  spent  fuel 
could  not  heat  up  above  538  °C  in  the 
absence  of  any  cooling  water,  hi  order 
to  achieve  the  results  presented,  the 
licensee  had  to  arrange  the  spent  fuel  in 
a  configuration  consistent  with  the 
analysis. 

By  letter  dated  October  7, 1997.  the 
licensee  requested  the  exemption  on  the 
basis  that  HNP  is  permanently  shut 
down  and  defueled,  and,  therefore,  the 
potential  risk  to  public  health  and  safety 
is  substantially  reduced.  The  requested 
action  would  allow  CYAPCo  to  reduce 
onsite  insurance  coverage  to  $50  million 
and  offsite  coverage  to  $100  million  for 
HNP. 

By  letter  dated  December  18. 1997. 
the  licensee  stated  that  movement  of  the 
spent  nuclear  fuel  into  the  configuration 
consistent  with  the  fuel  heat-up  analysis 
had  been  completed  on  October  23, 
1997. 
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Need  for  the  Proposed  Action 

-The  proposed  exemption  is  needed 
because  the  licensee's  required 
insurance  coverage  significantly  exceeds 
the  potential  cost  consequences  of 
radiological  incidents  possible  at  a 
permanently  shutdown  and  defueled 
nuclear  power  plant  with  spent  fuel  that 
will  have  cooled  for  two  years  on  July 
22.  1998. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC's  evaluation  of  the  proposed 
exemption  from  10  CFR  50.54(w)  and  10 
CFR  140.11  indicates  that  issuance  of 
the  proposed  exemption  is  an 
administrative  action  and  will  not  have 
any  environmental  impact.  The  HNP 
facility  permanently  ceased  reactor 
power  operations  on  July  22, 1996,  and 
completed  the  permanent  transfer  of  all 
reactor  fuel  to  the  SFP  on  November  15, 
1996.  The  licensee  maintaii^s  and 
operates  the  plant  in  a  configuration 
necessary  to  support  the  safe  storage  of 
spent  fuel  and  to  comply  with  the 
facility  operating  license  and  NRC's 
rules  and  regulations. 

No  changes  are  being  made  in  the 
types  or  amounts  of  any  radiological 
effluents  that  may  be  released  offsite. 
There  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  nonradiological  environmental 
impact. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  The  principal  alternative  to ' 
the  action  would  be  to  deny  the  request, 
thereby  requiring  the  licensee  to 
maintain  insurance  coverage  required  of 
an  operating  plant  (no-action 
alternative);  such  an  action  would  not 
enhance  the  protection  of  the 
environment.  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The  impacts  of 
the  proposed  action  and  the  alternative 
are  similar. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  HNP  issued  in  October 
1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy 
on  August  19, 1998.  the  NRC  staff 
consulted  with  the  Connecticut  State 
Official,  Mr.  D.  Galloway,  Department  of 
Environmental  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  will  not  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  the 
proposed  exemption,  see  letters  from 
the  licensee  dated  September  26, 
October  7,  and  December  18, 1997, 
which  are  available  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW..  Washington.  D.C.  20555-0001  and 
at  the  Local  Public  Document  Room, 
Russell  Library.  123  Broad  Street, 
Middletown,  Connecticut  06457. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Ckjmmission. 
Micheal  T.  Nfasnik, 

Acting  Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-25413  Filed  9-22-98;  8:45  am] 

BILUNG  CODE  TStO-OI-P. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-155] 

Consumers  Energy  Company  (Big 
Rock  Point  Nuclear  Plant); 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
is  considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DPR-6.  a  license  held  by  the 
Consumers  Energy  Company 
(Consumers  or  the  licensee).  The 
exemption  would  apply  to  the  Big  Rock 
Point  (BRP)  plant,  a  permanently 
shutdown  and  defueled  reactor  power 


facility  located  at  the  Consumers  site  in 
Charlevoix  County,  Michigan. 

EnTironmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would 
modify  emergency  response  plan 
requirements  due  to  the  permanently 
shutdown  and  defueled  status  of  the 
BRP  facility. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
September  19. 1997.  as  supplemented  or 
modified  by  letters  of  October  29. 1997, 
and  March  2,  July  30,  and  August  28, 
1998.  The  requested  action  would  grant 
an  exemption  from  certain  requirements 
of  10  CFR  50.54(q)  to  discontinue  offsite 
emergency  planning  activities  and  to 
reduce  the  scope  of  onsite  emergency 
planning. 

The  Need  for  the  Proposed  Action 

On  June  26. 1997.  Consumers  certified 
that  it  would  permanently  cease  reactor 
power  operations  at  its  BRP  facility.  On 
August  30. 1997.  the  reactor  was  shut 
down.  By  letter  dated  September  23, 
1997,  the  licensee  certified  the 
permanent  removal  of  all  fuel  from  the 
reactor  vessel.  In  accordance  with  10 
CFR  50.82(a)(2).  upon  docketing  of  the 
certifications.  Facility  Operating  License 
DPR-6  no  longer  authorizes  operation  of 
the  reactor  or  emplacement  or  retention 
of  the  fuel  into  the  reactor  vessel.  In  this 
permanently  shutdown  and  defueled 
condition,  the  facility  poses  a  reduced 
risk  to  public  health  and  safety.  Because 
of  this  reduced  risk,  certain 
requirements  of  10  CFR  50.54(q)  are  no 
longer  required.  An  exemption  is 
required  from  portions  of  10  CFR 
50.54(q)  to  allow  the  licensee  to 
implement  a  revised  Defueled 
Emergency  Plan  (DEP)  that  is 
appropriate  for  the  permanently 
shutdown  and  defueled  reactor  facility. 

Environmental  Impact  of  the  Proposed 
Action 

Before  issuing  the  proposed 
exemption,  the  Commission  will  have 
concluded  that  the  granting  of  the 
exemption  bom  certain  portions  of  10 
CFR  50.54(q)  is  acceptable,  as  described 
in  the  safety  evaluation  accompanying 
issuance  of  the  exemption.  The 
proposed  action  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 
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With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  action,  any  alternative 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  The 
principal  alternative  to  the  proposed 
exemption  would  be  to  deny  the  request 
(no-action  alternative).  Denial  of  the 
exemption  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  BRP's  Environmental  Report  for 
E)ecommissioning,  dated  February  27, 
1995. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  18, 1997,  the  NRC  staff 
consulted  with  Mr.  David  W.  Minnaar  of 
the  State  of  Michigan,  Radiation 
Protection  Section,  Drinking  Water  and 
Radiological  Protection  Division, 
Michigan  Department  of  Environmental 
Quality,  regarding  the  environmental 
impacts  of  the  proposed  action.  The 
State  official  had  no  comment  regarding 
environmental  impacts  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  on  the  enviromnental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  iqipact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  licensee  letters  dated 
September  19,  and  October  29, 1997, 
and  March  2,  July  30,  and  August  28, 
1998,  which  are  all  available  for  public 
review  at  the  Commission's  Public 
Document  Room,  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  Local  Public  Document 
Room,  North  Central  Michigan  College, 
1515  Howard  Street,  Petosky,  MI  49770. 

For  the  Nuclear  Regulatory  Commission. 


Dated  at  Rockville,  Maryland,  this  17th  day 
of  September  1998. 

Seymour  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Progpam  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-25409  Filed  9-22-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSiON 

[Docket  Nos.  50-220  and  50-410] 

Niagara  Mohawk  Power  Corporation 
Nine  Mile  Point  Nuclear  Station,  Unit 
Nos.  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Inopact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  Order 
approving,  under  10  CFR  50.80.  an 
application  regarding  an  indirect 
transfer  of  control  of  the  operating 
licenses  for  Nine  Mile  Point  Nuclear 
Station,  Unit  Nos.  1  and  2  (NMPl  and 
NMP2,  or  collectively,  the  facility)  to 
the  extent  held  by  Niagara  Mohawk 
Power  Corporation  (NMPC).  The 
transfer  would  be  to  a  New  York 
corporation,  Niagara  Mohawk  Holdings, 
Inc.,  to  be  created  as  a  holding  company 
over  NMPC  in  accordance  with  a 
Settlement  Agreement  reached  with  the 
New  York  Public  Service  Commission 
(PSC  Case  Nos.  94-E-0098  and  94-E- 
0099),  dated  October  10, 1997,  and 
revised  March  19,  1998.  NMPC  is 
licensed  by  the  Commission  to  possess, 
maintain,  and  operate  both  NMPl  and 
NMP2.  NMPC  fully  owns  NMPl  and  is 
a  41-percent  co-owner  of  NMP2.  The 
facility  is  located  in  Scriba,  New  York. 

Environmental  Assessment 

Identification  of  the  Proposed  Action: 

The  proposed  action  would  consent  to 
the  incUrect  transfer  of  control  of  the 
licenses  to  the  extent  effected  by  NMPC 
becoming  a  subsidiary  of  the  newly 
formed  holding  company  in  connection 
vdth  a  proposed  plan  of  restructuring. 
Under  the  restructuring  plan,  each  share 
of  NMPC's  common  stock  would  be 
exchanged  for  one  new  share  of 
common  stock  of  the  holding  company. 
NMPC's  outstanding  preferred  stock 
would  not  be  exchanged.  Under  this 
restructuring,  NMPC  would  divest  all  of 
its  hydro  and  fossil  generation  assets  by 
auction,  but  would  retain  its  nuclear 
assets,  and  would  continue  to  be  an 
"electric  utility"  as  defined  in  10  CFR 
50.2  engaged  in  the  transmission, 
distribution  and,  through  NMPl  and 
NMP2,  the  generation  of  electricity. 


NMPC  would  continue  to  be  the  owner 
of  NMPl  and  a  co-owner  of  NMP2  and 
would  continue  to  operate  both  NMPl 
and  NMP2.  No  direct  transfer  of  the 
operating  licenses  or  ownership 
interests  in  the  facility  would  result 
from  the  proposed  restructuring.  The 
transaction  would  not  involve  any 
change  in  the  responsibility  for  nuclear 
operations  within  NMPC.  Officer 
responsibifities  at  the  holding  company 
level  would  be  primarily  administrative 
and  financial  in  nature  and  would  not 
involve  operational  matters  related  to 
NMPl  or  NMP2.  No  NMPC  nuclear 
management  positions  would  be 
changed  as  a  result  of  the  corporate 
restructuring.  The  proposed  action  is  in 
accordance  with  NMPC's  application 
submitted  under  a  cover  letter  dated 
July  21, 1998. 

The  Need  for  the  Proposed  Action: 

The  proposed  action  is  required  to 
enable  NMPC  to  restructure  as  described 
above. 

Environmental  Impacts  of  the  Proposed 
Action: 

The  Commission  has  completed  its 
evaluation  of  the  proposed  corporate 
restructuring  and  concludes  that  it  is  an 
administrative  action  unrelated  to  plant 
operation;  therefore,  there  will  be  no 
resulting  physical  or  operational 
changes  to  the  facility.  The  corporate 
restructuring  will  not  affect  the 
qualifications  or  organizational 
afTiliation  of  the  personnel  who  operate 
and  maintain  the  facility. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
offsite  radiation  exposure.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the 
restructuring  will  not  afliect 
nonradiological  plant  effluents  and  will 
have  no  other  nonradiological 
environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action: 

Since  the  Commission  has  concluded 
there  are  no  significant  environmental 
impacts  that  will  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated. 
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As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources: 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  Related  to  the  Operation  of 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  1  dated  January  1974  (39  Federal 
Register  3309.  dated  January  25, 1974), 
or  in  the  Final  Environmental 
Statements  Related  to  the  Operation  of 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  2,  (NUREG-1085)  dated  May  1985. 

Agencies  and  Persons  Contacted: 

In  accordance  with  its  stated  policy, 
on  September  10, 1998,  the  staff 
consulted  with  the  New  York  State 
ofBcial,  Mr.  Jack  Spath,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  NMPC's 
application  dated  July  21,  1998,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

Dated  at  Rockville,  Maryland,  this  14tfa  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
S.  Singh  Bajwa, 

Director,  Project  Directorate  1-1 ,  Division  of 
Beactor  Projects — I/U.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  98-25415  Filed  9-22-98;  8:45  am] 

BILUNQ  CODE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Consideiations 

L  BackgnraacL 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  pubHsh  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commissioti  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the. 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  28, 
1998,  through  September  11, 1998.  The 
last  biweekly  notice  was  published  on 
September  9, 1998  (63  FR  48256). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license-^ 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
'final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  lie  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  23, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  p>erson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
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petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitipner's  interest.  The  petition  should 
also  identify  the  specific  aspect(sj  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.7l4(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  June  26, 
1998. 


Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  amendment  would  amend  various 
TS  pages  to  correct  typographical  errors, 
remove  inadvertent  replication  of 
information,  and  update  various  Bases 
sections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  administrative  changes 
involving  typographical  errors  and  updating 
the  Bases  reflect  plant  design,  safety  limit 
settings,  and  plant  system  operation 
previously  reviewed  and  approved  by  the 
NRC.  These  changes,  therefore,  do  not 
modify  or  add  any  initiating  parameters  that 
would  significantly  increase  the  probability 
or  consequences  of  any  previously  analyzed 
accident. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

These  proposed  changes  do  not  involve 
any  potential  initiating  events  that  would 
create  a  new  or  different  kind  of  accident" 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

These  changes  reflect  information 
previously  reviewed  and  approved  by  the 
NRC.  The  proposed  changes  will  make  the 
information  in  the  Technical  Specifications 
consistent  with  that  already  approved  by  the 
NRC.  Therefore,  it  is  concluded  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determinethat  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Plymouth  PubHc  Library,  11 
North  Street,  Pljrmouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199. 

NRC  Pro/e  it  Director:  Cecil  O. 
Thomas. 
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Boston  Edison  Company,  Docket  No. 
50-293.  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  April  25, 
December  23,  1996,  August  8, 
September  5.  1997.  March  26,  July  31, 
and  August  24, 1998.  The  August  24, 
1998,  supplement  supersedes  the 
previous  no  significant  hazards 
consideration  determination  included  in 
letters  dated  April  25, 1996,  and  March 
26,  1998  for  the  EDG  AOT. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  amendment  would  extend  the 
Emergency  Diesel  Generator  (EDG) 
allowed  outage  time  (AOT)  from  72 
hours  to  14  days.  In  support  of  this 
change  the  licensee  has  proposed 
various  TS  changes  to  decrease  the 
consequences  of  the  extended  AOT. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Operation  of  Pilgrim  Nuclear  Power 
Station  in  accordance  with  the  proposed 
license  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  of  the  following: 

An  Individual  Plant  Examination  (IPE)  for 
Internal  Events  was  submitted  to  the  NRC  in 
response  to  Generic  Letter  88-20  in 
September  1992.  The  supporting 
probabilistic  safety  analysis  (PSA)  model  was 
updated  as  described  in  BECo  letter  95-127, 
dated  December  28. 1995.  The  updated  PSA 
model  was  used  to  quantify  the  overall 
impact  of  the  proposed  EDG  14-day  AOT  on 
core  damage  frequency.  Part  III  of  BECo  No. 
2.96.040  provides  the  results  of  a 
comprehensive  [probabilistic  safety 
assessment]  PSA  of  the  impact  of  the 
proposed  AOTs  for  the  EDGs  and  [startup 
transformer)  SUT  and  [shutdown 
transformer]  SDT.  As  shown  in  Part  III,  there 
is  no  significant  increase  in  risk  due  to  the 
proposed  change.  Thus,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  existing  specification  3.9.B.1  is 
separated  into  two  segments  (a  and  b) 
because  of  the  proposed  different  AOTs  for 
the  SUT  and  SDT  transformers.  As  a  result 
of  the  PSA,  the  AOT  for  the  SUT  (a)  is 
reduced  from  7  days  to  72  hours,  while  the 
AOT  for  the  SDT  (b)  remains  at  7  days.  The 
reduction  of  the  AOT  from  7  days  to  3  days 
is  based  on  the  relative  risk  importance  of  the 
SUT  support  to  the  balance  of  plant  systems. 
Similarly,  an  additional  reduction  from  72 
hours  to  48  hours  is  proposed  in  the  AOT  for 
a  simultaneous  loss  of  ho\h  the  SUT  or  SDT 


and  an  EDG  (TS  3.9.B.4)  based  upon  the 
SUT's  or  SDT's  contribution  to  risk  and  that 
two  power  sources  have  been  removed  from 
the  associated  bus.  The  AOT  reductions 
represent  a  measurable  decrease  in  risk  as 
assessed  in  the  PSA.  Thus,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  increased. 

The  current  technical  specifications  allow 
one  EDG  to  be  out  of  service  for  three  days 
based  on  the  availability  of  the  SUT  and  SDT 
and  the  fact  that  each  EDG  carries  sufficient 
engineered  safeguards  equipment  to  cover  all 
design  basis  accidents.  Additionally,  the  SDT 
can  provide  adequate  pwwer  for  one  train  of 
ESF  equipment  for  all  operating,  transient, 
and  accident  conditions.  With  one  EDG  out 
of  service  and  a  Loss  of  Offsite  Power  (LOOP) 
condition,  the  capability  to  power  vital  and 
auxiliary  system  components  remains 
available  via  the  other  EDG.  Increasing  the 
EDG  AOT  to  14  days  provides  flexibility  in 
the  maintenance  and  repair  of  the  EDGs.  The 
EDG  unavailability  will  be  monitored  and 
trended  in  accordance  with  the  Maintenance 
Rule.  The  PSA  analyses  supports  the  change 
to  a  14  day  AOT  for  the  EDGs  based  on  an 
insignificant  increase  in  overall  risk. 
Implementation  of  the  proposed  change  is 
expected  to  result  in  less  than  a  one  percent 
increase  in  the  baseline  core  damage 
frwjuency  (2.84E-05/yr),  which  is  considered 
to  t>e  insignificant  relative  to  the  underlying 
uncertainties  involved  with  PSA.  An 
additional  condition  is  added  requiring  the 
SBO-DG  to  remain  operable  fOr  extending 
the  inoperable  EDG  AOT  from  3  days  to  14 
days,  thereby  assuring  that  one  EDG  and 
SBO-DG  are  available  during  the  extended 
EDG  AOT.  Thus,  the  14-day  EDG  AOT  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  addition  of  the  CRMP  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Because  the  changes 
are  administrative  in  nature  and  deal  only 
with  risk  assessment,  they  have  no  bearing 
on  accident  initiation  or  mitigation. 
Therefore,  the  changes  will  not  affect  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  the 
design  or  jjerformance  of  the  EDGs,  and  the 
change  will  not  result  in  a  significant 
increase  in  the  consequences  or  probability 
of  an  accident  previously  analyzed.  These 
changes  do  not  involve  a  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  operation  of  PNPS  in  accordance  Mrith 
the  proposed  license  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fit}m  any  accident 
previously  evaluated  because  of  the 
following: 

The  proposed  amendment  will  extend  the 
action  completion/allowed  outage  time  for  an 
inoperable  EDG  from  3  days  to  14  days. 
During  this  extension,  the  [station  blackout 
diesel  generator]  SBO-DG  is  required  to  be 


operable  and  normal  breaker  configuration  is 
required  to  be  verified  to  ensure  the  SBO-DG 
is  capable  of  energizing  the  safety  bus 
associated  with  the  inoperable  EDG.  These 
actions  assure  one  EDG  and  SBO-IXI  are 
operable  during  extended  EDG  AOTs.  The 
EDGs  are  designed  as  backup  AC  power 
sources  for  essential  safety  systems  in  the 
event  of  loss  of  offsite  power.  The  SBO-DG 
is  designed  to  cope  with  a  station  black  out 
transient.  The  proposed  AOT  does  not 
change  the  conditions,  operating 
configurations,  or  minimiun  amount  of 
operating  equipment  assumed  in  the  safety 
analysis  for  accident  mitigation.  The  EDGs, 
SBO-DG  and  AC  equipment  are  not  accident 
initiators.  No  change  is  being  made  in  the 
manner  in  which  the  EDGs  provide  plant 
protection.  No  new  modes  of  plant  operation 
are  involved.  An  extended  AOT  for  one  EDG 
does  not  create  a  new  or  different  kind  of 
accident  [than]  previously  evaluated.  The 
PSA  results  concluded  the  risk  contribution 
of  the  EDG  AOT  extension  is  insignificant. 

Pilgrim  has  implemented  an  EIX> 
reliability  program  to  maintain  reliability  of 
EDGs.  The  SBO-DG  is  included  in  the 
reliability  program,  and  the  performance  of 
EDGs  and  SBO-DG  are  trended  for 
compliance  with  Maintenance  Rule 
requirements.  Thus,  the  proposed  change 
does  not  introduce  any  new  mode  of  plant 
operation  or  new  accident  precursors, 
involve  any  physical  alterations  to  plant 
configurations,  or  make  changes  to  system  set 
points  that  could  initiate  a  new  or  different 
kind  of  accident.  Therefore,  operation  in 
accordance  with  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  AOT  for  an  inoperable  SUT  is  reduced 
fit)m  7  days  to  72  hours  based  upon  the  PSA 
that  was  performed  to  quantitatively  assess 
the  risk  impact  of  the  proposed  amendment. 
Additionally,  removal  of  the  SUT  frtjm 
service  degrades  the  reliability  of  the  offsite 
f)ower  system  and  renders  the  balance  of 
plant  unavailable  upon  a  plant  shutdown. 
The  proposed  reduction  in  AOT  improves 
overall  AC  power  source  availability  because 
the  SUT  will  potentially  be  inoperable  for 
shorter  time  periods.  Therefore,  reducing  the 
AOT  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  frxim  any 
accident  previously  evaluated. 

The  proposed  addition  of  the 
[Configuration  Risk  Management  Program) 
CRMP  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  frt)m  any 
accident  previously  evaluated  because  the 
CRMP  will  not  affect  the  manner  in  which 
(structures,  systems,  and  components]  SSCs 
are  designed,  operated,  or  maintained.  The 
administrative  changes  proposed  will  only 
require  a  risk  assessment  for  specified  plant 
configurations.  Any  risk  assessments 
performed  as  a  result  of  this  program  will 
only  serve  to  provide  plant  personnel  with 
risk  insights  associated  with  particular  plant 
configurations.  Since  the  changes  will  not 
impact  SSCs  and  all  accidents  involving 
SSCs,  the  proposed  change  does  not  create  a 
new  kmd  of  accident  from  any  previously 
evaluated. 
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3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  operation  of  PNPS  in  accordance  with 
the  proposed  license  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  shown  in  Part  III  [of  the 
application  dated  April  25. 1996), 
incorporation  of  the  proposed  change 
involves  an  insignificant  reduction  in  the 
margin  of  safety  (less  than  a  one  percent 
increase  in  the  baseline  core  damage 
frequency  (2.84E-05/yr),  which  is  considered 
to  be  insignificant  relative  to  the  underlying 
uncertainties  involved  with  PSA). 

Also,  the  proposed  changes  do  not 
significantly  reduce  the  basis  for  any 
technical  specification  related  to  the 
establishment  of,  or  the  maintenance  of,  a 
safety  margin  nor  do  they  require  physical 
modifications  to  the  plant.  An  additional 
condition  is  added  requiring  the  SBO-DG  to 
remain  operable,  in  addition  to  the  operable 
EDG  associated  with  the  redundant  train 
while  in  the  14-day  EDG  AOT.  The  PSA 
results  showed  that  the  risk  contribution  of 
extending  the  AOT  for  an  inoperable  EDG  is 
insignificant.  Also,  the  reduction  in  the  AOT 
for  the  SUT  should  improve  availability 
thereby  reducing  overall  risk  with  no 
reduction  of  the  safety  margin.  Moreover,  the 
proposed  changes  affect  neither  the  way  in 
which  the  EDGs  perform  their  safety  function 
nor  the  bases  for  their  LCDs. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  administrative  change  to 
include  a  risk  management  program  will  not 
impact  how  plant  SSCs  are  designed, 
operated,  or  maintained.  The  required  risk 
assessments  are  intended  to  provide  insights 
that  influence  decisions  on  the  acceptability 
of  abnormal  plant  configurations.  These 
insights  work  in  conjunction  with  existing 
inputs  into  the  decision-making  process 
rather  than  as  the  sole  basis  for  making 
decisions.  Therefore,  the  changes  will  not 
reduce  a  margin  of  safety. 

As  previously  stated,  implementation  of 
the  proposed  changes  is  expected  to  result  in 
an  insignificant  increase  in:  (1)  power 
unavailability  to  the  emergency  buses  (given 
that  a  loss  of  offsite  power  has  occurred),  and 
(2)  core  damage  frequency.  Implementation 
of  the  proposed  changes  does  not 
significantly  reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiflcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

/4ttorney/or/icensee;  W.S.  Stowe, 
Esquire,  Boston  Edison  Company.  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199. 

NBC  Project  Director  Cecil  O. 
Thomas. 


Carolina  Power  6r  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request: 
September  1, 1998. 

Description  of  amendment  request: 
The  licensee's  request  proposes  to  revise 
Technical  Specification  3/4.9.11  "Water 
Level — New  and  Spent  Fuel  Pools."  As 
a  result  of  the  proposed  amendment,  the 
licensee  has  also  revised  the  Fuel 
Handling  Building  fuel  handling 
accident  analysis  and  the  Containment 
fuel  handling  accident  analyses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Revising  the  required  spent  fuel  pool  water 
level  will  not  increase  the  probability  of  a 
fuel  handling  accident.  There  is  no  other 
physical  alteration  to  any  plant  system,  nor 
is  there  a  change  in  the  method  in  which  any 
safety  related  system  performs  its  function. 
Harris  Nuclear  Plant  (HNP)  has  revised  the 
fuel  handling  accident  analyses  using  the 
conservative  assumptions  associated  with 
this  change.  The  revised  fuel  handling 
accident  analyses  demonstrate  that  dose 
consequences  as  a  result  of  a  fuel  handling 
accident  remain  below  25%  of  the  10  CFR 
100  guidelines  as  described  in  the  NRC 
Standard  Review  Plan. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frt)m  any  accident  previously  ■ 
evaluated  because  there  is  no  physical 
alteration  to  any  plant  system,  other  than 
revising  spent  ftiel  pool  water  level,  nor  is 
there  a  change  in  the  method  in  which  any 
safety  related  system  performs  its  function. 
HNP  has  design  features  to  mitigate  the 
consequences  of  a  loss  of  spent  fuel  pool 
water  level  which  are  unaffected  by  this 
change.  ' 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtjm  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Revising  the  required  spent  fuel  pool  water 
level  does  not  involve  a  significant  reduction 
in  the  margin  of  safety.  There  is  no  other 
physical  alteration  to  any  plant  system,  other 
than  revising  spent  fuel  pool  water  level,  nor 


is  there  a  change  in  the  method  in  which  any 
safety  related  system  performs  its  function. 
HNP  has  revised  the  ftiel  handling  accident 
analyses  using  the  conservative  assumptions 
associated  with  this  change.  The  revised  fuel 
handling  accident  analyses  demonstrate  that 
dose  consequences  as  a  result  of  a  fuel 
handling  accident  remain  below  25%  of  the 
10  CFR  100  guidelines  as  described  in  the 
NRC  Standard  Review  Plan. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Ralei^, 
North  Carolina  27605. 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company.  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Pao-Tsin  Kuo. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request:  August 
31,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Quad  Cities  Technical 
Specifications  (TS)  to  reflect  an  increase 
in  the  maximum  allowable  Main  Steam 
Isolation  Valve  (MSIV)  leakage  from 
11.5  standard  cubic  feet  per  hour  (scfh) 
to  30  scfh  per  valve  when  tested  at  25 
psig,  in  accordance  with  Surveillance 
Requirement  4.7.D.6 

Basis  for  proposed  no  significant 
hazards  consideration  determination:    _ 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  to  Technical 
Specification  Surveillance  Requirement 
4.7.D.6  increases  the  maximum  allowable 
leakage  rate  for  a  single  Main  Steam  Isolation 
Valve  (MSIV)  from  11.5  scfli  to  30  scfli.  This 
change  has  no  impact  on  the  automatic  or 
manual  closure  features  of  the  valve 
including  automatic  actuations  and  response 
times.  Closure  of  the  MSIVs  is  a  postulated 
transient  considered  in  the  design  basis  of 
the  plant.  Since  the  proposed  change  does 
not  impact  the  response  characteristics  of  the 
MSIVs  during  a  postulated  transient 
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condition,  the  change  does  not  impact  the 
probability  of  an  accident  previously 
evaluated. 

The  change  in  allowable  MSIV  leakage  has 
been  evaluated  to  assess  the  impact  on 
control  room  operator  dose  and  offsite.dose 
levels.  The  radiological  assessment  was 
performed  with.an  updated  radiological 
methodology  that  included  significant 
enhancements,  such  as  credit  for  suppression 
pool  scrubbing,  updated  iodine  dose 
conversion  factors,  and  allowance  for  higher 
bumup  fuel  designs.  Using  this  revised 
methodology,  which  is  consistent  with 
current  regulatory  requirements,  the  resulting 
dose  levels  from  a  postulated  design  basis 
accident  continue  to  remain  below  the  limits 
established  in  10  CFR  50,  Appendix  A, 
General  Design  Criteria  19  (GDC-19)  and  10 
CFR  100.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated 

Therefore  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  safety  function  of  the  MSIVs  is  to 
provide  a  timely  steam  line  isolation  to 
mitigate  the  release  of  radioactive  steam  and 
limit  reactor  inventory  loss  under  certain 
accident  and  transient  conditions.  The 
MSIVs  are  designed  to  automatically  close 
whenever  plant  conditions  warrant  a  main 
steam  line  isolation.  The  profxjsed  increase 
in  allowable  MSIV  leakage  does  not  impact 
the  MSIVs  ability  to  perform  its  underlying 
safety  function,  nor  does  the  change  involve 
any  physical  features  of  the  valves  and 
associated  steam  lines  to  create  a  new  or 
different  type  of  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  increase  in  allowable  MSIV 
leakage  represents  a  nominal  increase  in  the 
release  of  radioactivity  during  a  design  basis 
event.  The  radiological  assessment  was 
performed  with  an  updated  radiological 
methodology  that  included  significant 
enhancements,  such  as  credit  for  suppression 
pool  scrubbing,  updated  iodine  dose 
conversion  factors,  and  allowance  for  higher 
bumup  fuel  designs.  Using  this  revised 
methodology,  which  is  consistent  with 
current  regulatory  requirements,  the  resulting 
dose  levels  from  a  postulated  design  basis 
accident  continue  to  remain  below  the  limits 
established  in  10  CFR  50,  Appendix  A,  GDC- 
19  and  10  CFR  100. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Stuart  A. 
Richards. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  of  amendments: 
June  2,  1998. 

Description  of  amendment  request: 
The  proposed  amendment  relocates 
seismic  monitoring  equipment 
requirements  from  the  Technical 
Specifications  to  the  Technical 
Requirements  Manual  (TRM),  a 
document  which  is  controlled  under  10 
CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

CYAPCO  has  reviewed  the  proposed 
changes  to  the  Technical  Specifications 
in  accordance  with  10  CFR  50.92  and 
concluded  that  the  changes  do  not 
involve  a  significant  hazards 
consideration  (SHC).  The  basis  for  this 
conclusion  is  that  the  three  criteria  of  10 
CFR  50.92(c)  are  not  compromised.  The 
proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

As  a  result  of  the  present  plant 
configuration  which  has  the  fuel 
permanently  removed  from  the  reactor,  the 
reactor-related  accidents  previously 
evaluated  (i.e..  LOCA,  MSLB,  etc.)  are  no 
longer  possible.  The  accidents  previously 
evaluated  that  are  still  applicable  to  the  plant 
are  fuel  handling  accidents  and  gaseous  and 
liquid  radioactive  releases. 

There  is  no  significant  increase  in  the 
probability  of  a  fuel  handling  accident  since 
refueling  operations  have  ceased.  In  feet, 
there  is  a  decrease  in  probability  of  a  fuel 
handling  accident  since  the  need  to  move/ 
rearrange  fuel  assemblies  is  minimal  until 
they  are  removed  from  the  spent  fuel  pool 
(i.e.,  for  dry  cask  storage  or  for  transferring 
to  USDOE  possession).  In  addition,  the 
consequences  of  a  fuel  handling  accident  are 
continuing  to  decrease  since  the  fuel  in  the 
spent  fuel  pool  is  continuing  to  decay. 

The  radiological  consequences  of  a  gaseous 
or  liquid  radioactive  release  are  bounded  by 
the  fuel  handling  accident  during  defueled 
operation  and  a  spent  resin  fire  during  the 
reactor  coolant  system  decontamination. 


With  the  plant  defueled  and  permanently 
shutdown,  the  demands  on  the  radwaste 
systems  are  lessened  since  no  new 
radioisotopes  are  being  generated  by 
irradiation  or  fission.  Therefore,  there  is  no 
increase  in  the  probability  or  consequences 
of  a  gaseous  or  liquid  radioactive  release. 

The  ability  of  the  plant  to  withstand  a 
seismic  event  is  not  affected  by  this  proposed 
change.  The  seismic  instnmientation  does 
not  actuate  any  protective  equipment  or  serve 
any  direct  role  in  the  mitigation  of  an 
accident.  The  equipment  will  continue  to  be 
adequately  controlled  by  the  Technical 
Requirements  Manual  (TRM)  to  ensure 
operability  and  alert  operators  to  a  seismic 
event,  should  one  occur,  so  that  appropriate 
actions  can  be  taken.  Therefore,  there  is  no 
increase  in  the  consequences  of  a  seismic 
event. 

This  material  is  being  transferred  to  the 
TRM.  This  transfer  is  in  accordance  with 
Generic  Letter  95-10,  "Relocation  of  Selected 
Technical  Specifications  Requirements 
Related  to  Instrumentation,"  dated  December 
15, 1995  and  is  consistent  with  the  NUREG- 
1431,  "Standard  Technical  Specifications, 
Westinghouse  Plants,"  Volimie  1,  Revision  1, 
dated  April,  1995.  The  removed  material 
included  in  this  category  is  Technical 
Specification  3/4.3.3.3  and  the  related  tables. 

Based  on  the  above,  the  proposed  changes 
to  the  Technical  Specifications  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

There  is  no  change  in  how  spent  fuel  is 
stored  or  moved  in  the  spent  fuel  pool. 
Therefore,  the  postulated  fuel  handling 
accidents  are  still  bounding  and  are  still 
considered  as  credible  postulated  accidents. 

There  is  no  change  in  the  design  and 
construction  of  plant  systems,  structures  and 
components  wiUi  respect  to  the  capability  to 
withstand  a  seismic  event.  Therefore,  the 
currently  assumed  radioactive  releases  are 
still  bounding. 

This  material  is  being  transferred  to  the 
TRM.  This  transfer  is  in  accordance  with 
Generic  Letter  95-10  and  is  consistent  with 
NUREG-1431.  The  removed  material 
included  in  this  category  are  Technical 
Specification  3/4.3.3.3  and  the  related  tables. 

Based  on  the  above,  the  proposed  changes 
to  the  Technical  Specifications  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  capability  of  the  plant  to  withstand  a 
seismic  event  or  other  design  basis  accident 
is  determined  by  the  design  and  construction 
of  systems,  structures,  and  components.  The 
instrumentation  is  used  to  alert  operators  to 
the  seismic  event  and  evaluate  the  plant 
response.  The  NRC's  Final  Policy  Statement 
on  Technical  Specification  Improvements 
(SECY-93-067)  stated  that  instrumentation 
to  detect  precursors  to  reactor  coolant 
pressure  boundary  leakage,  such  as  seismic 
instrumentation,  is  not  included  in  the  first 
criterion.  As  discussed  above,  the  seismic 
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instrumentation  does  not  serve  as  a 
protective  design  feature  or  part  of  a  primary 
success  path  for  events  which  challenge 
fission  product  barriers.  The  NRC  staff,  in 
Generic  Letter  95-10,  has  concluded  that  the 
seismic  monitoring  instrumentation  does  not 
satisfy  the  10  CFR  50.36  criteria  and  need  not 
be  included  in  the  technical  specifications. 

This  material  is  being  transferred  to  the 
TRM.  This  transfer  is  in  accordance  with 
Generic  Letter  95-10  and  is  consistent  with 
NUREG-1431.  The  removed  material 
included  in  this  category  are  Technical 
Specification  3/4.3.3.3. 

The  proposed  changes  to  the  Technical 
Specifications  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  due  to  the  fact 
that  the  capability  of  the  plant  to  withstand 
a  seismic  event  or  other  design  bases 
accident  is  not  affected  by  this  proposed 
change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  CT  06457. 

Attorney  for  the  licensee:  Mr.  John  A. 
Ritsher,  Esquire,  Ropes  &  Gray,  One 
International  Place,  Boston, 
Massachusetts,  02110. 

NRC  Project  Director  Seymour  H. 
Weiss,  Director. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  April  9, 
1998  (NRC-98-0071). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  "**"  footnote  to  Technical 
Specification  (TS)  3.7.1.2,  "Emergency 
Equipment  Cooling  Water  System," 
Action  "a"  and  add  a  "*"  footnote  to  TS 
3.8.1.1,  "A.C.  Sources— Operating," 
Action  "c"  to  make  the  actions 
consistent  with  TS  3.3.7.5,  "Accident 
Monitoring  Instrumentation,"  for  the 
case  of  inoperable  primary  containment 
oxygen  monitoring  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
belowj 

1.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  will  permit  operation 
with  both  of  the  primary  containment  oxygen 
monitoring  instrument  channels  inoperable 
for  up  to  48  hours  before  requiring  entry  into 


a  12  hour  shutdown  statement,  consistent 
with  Technical  Specification  3.3.7.5,  but  less 
restrictive  than  the  requirements  in 
Technical  Specification  3.7.1.2  Action  a  and 
Technical  Specification  3.8.1.1  Action  c, 
which  require  entry  into  the  12  hour 
shutdown  statement  immediately  if  the 
channel  in  the  remaining  division  is 
inoperable,  followed  by  continued  shutdown 
to  the  COLD  SHUTDOWN  condition.  The 
shutdown  action  statement  entry  conditions 
for  the  primary  containment  oxygen 
monitoring  instrumentation  should  be  no 
more  restrictive  in  Technical  Specification 
3.7.1.2  or  Technical  Specification  3.8.1.1, 
than  they  are  in  Technical  Specification 
3.3.7.5  for  both  chaimels  being  inoperable. 
The  primary  containment  oxygen  monitoring 
instrumentation  provides  the  same  non- 
critical  function  regardless  of  the  reason  for 
the  system  inoperability.  The  primary 
containment  oxygen  monitors  provide  the 
control  room  operators  with  indication  and 
alarm  of  the  oxygen  concentration  in  the 
primary  containment,  but  do  not  provide  any 
automatic  function  to  mitigate  an  accident. 
Because  they  perform  only  a  monitoring 
function,  the  oxygen  monitors  are  not 
associated  with  the  initiation  of  any 
previously  evaluated  accident;  therefore, 
there  is  no  change  in  the  probability  of  an 
accident  previously  evaluated. 

The  indication  provided  by  the  primary 
containment  oxygen  monitors  is  used  by  the 
control  room  operators  to  ensure  that  the 
oxygen  concentration  remains  within  limits 
and  to  help  make  decisions  regarding  the  use 
of  the  Combustible  Gas  Control  System,  if 
necessary.  Alternate  methods  using  grab 
samples  and  laboratory  analytical  equipment 
are  available  for  obtaining  primary 
containment  oxygen  concentration  if  no 
primary  containment  oxygen  monitoring 
instrumentation  is  available.  Additionally, 
the  loss  of  both  oxygen  analyzers  is  not 
critical  for  entry  into  the  Emergency 
Operating  Procedures.  Entry  conditions  for 
the  post  accident  control  of  hydrogen  are 
based  upon  the  primary  containment 
hydrogen  monitor  readings,  and  both 
channels  of  primary  containment  hydrogen 
monitoring  instrumentation  are  still  required 
to  remain  operable  in  accordance  with 
Technical  Specification  3.3.7.5.  Therefore, 
this  change  will  not  involve  a  significant 
increase  in  the  consequences  of  a  previously 
evaluated  accident 

2.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  atxive,  the  primary 
containment  oxygen  monitors  are  indication 
and  alarm  only  instnunents  which  provide 
information  to  the  control  room  operators. 
The  proposed  change  does  not  introduce  a 
new  mode  of  plant  operation,  nor  does  it 
involve  a  physical  modification  to  the  plant. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  change  involves  the  length 
of  time  that  both  primary  containment 


oxygen  monitoring  instrument  channels  may 
be  out  of  service.  It  does  not  increase  the  out 
of  service  time  beyond  what  is  already 
allowed  by  Technical  Specification  3.3.7.5 
for  both  channels  being  inop>erable.  The 
primary  containment  oxygen  monitors  are 
indication  and  alarm  only  instruments  which 
do  not  affect  any  parameters  or  assumptions 
used  in  the  calculation  of  any  safety  mai;gin 
associated  with  Technical  Specification 
Safety  Limits,  Limiting  Safety  System 
Settings,  Limiting  Control  Settings  or 
Limiting  Conditions  for  Operation,  or  other 
previously  defined  margins  for  any  structure, 
system,  or  component.  Therefore,  the 
proposed  clianges  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  Ellis  Reference  and  Information 
Center,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  August 
24, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TS)  to  clarify,  for  St.  Lucie  Units  1  and 
2,  component  operations  to  be  verified 
in  response  to  a  containment  sump 
recirculation  signal.  For  St.  Lucie  Unit 
1,  the  proposed  amendment  would 
modify  the  list  of  equipment  that 
comprises  an  operable  control  room 
emergency  ventilation  system  to  more 
accurately  reflect  installed  equipment. 
For  St.  Lucie  Unit  2,  license  conditions 
related  to  the  movement  of  spent 
nuclear  fuel  between  units  will  be 
deleted  and  modified  as  appropriate  to 
reflect  the  completion  of  the  Unit  1 
spent  fuel  pool  re-rack  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
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involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  do  not  involve 
accident  initiators.  The  changes  to  the  Unit 
1  and  Unit  2  Technical  Specifications 
provide  additions  and  clarification  to 
component  lists  to  ensure  that  explicit  terms 
of  the  affected  specifications  are  consistent 
with  existing  requirements.  Other  changes  to 
the  Unit  2  facility  operating  license  simply 
delete  superseded  license  conditions  that 
have  been  previously  satisfied  and  are 
therefore  obsolete.  The  revisions  do  not 
involve  any  change  to  the  configuration  or 
method  of  operation  of  any  plant  equipment 
that  is  used  to  mitigate  the  consequences  of 
an  accident,  nor  do  the  changes  alter  any 
assumptions  or  conditions  in  the  plant  safety 
analyses.  Therefore,  operation  of  either 
facility  in  accordance  with  its  proposed 
amendment  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendments  are 
administrative  in  nature  and  will  not  change 
the  physical  plant  or  the  modes  of  operation 
defined  in  the  facility  operating  licenses.  The 
changes  do  not  involve  the  addition  or 
modification  of  equipment  nor  do  they  alter 
the  design  or  operation  of  plant  systems. 
Therefore,  operation  of  either  facility  in 
accordance  with  its  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  changes  proposed  for  the  Unit  1  and 
Unit  2  Technical  Specifications  provide 
additions  and  clarification  to  component  lists 
to  ensure  that  explicit  terms  of  the  affected 
spiecifications  are  Consistent  with  existing 
requirements.  Other  changes  to  the  Unit  2 
facility  operating  license  simply  delete 
superseded  license  conditions  that  have  been 
previously  satisfied  and  are  therefore 
obsolete.  The  revisions  do  not  alter  the  plant 
safety  analyses  or  the  basis  for  any  technical 
spmcification  that  is  related  to  the 
establishment  of,  or  the  maintenance  of,  a 
nuclear  safety  margin.  Therefore,  operation  of 
either  unit  in  accordance  with  its  pro(>osed 
amendment  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

_  The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Community 
College  Library,  3209  Virginia  Avenue, 
Fort  Pierce.  Florida  34981-5596. 


Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Project  Director  Frederick  J. 
Hebdon. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2.  Goodhue  County,  Minnesota 

Date  of  amendment  requests: 
September  4, 1998. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  the  surveillance  requirements 
and  limiting  conditions  for  operation  of 
the  technical  specifications  (TS)  for  the 
reactor  coolant  vent  system. 
Specifically,  the  proposed  amendments 
would  modify  the  limiting  conditions 
for  operation  as  specified  in  TS  Section 
3.1.A.3,  Reactor  Coolant  Vent  System, 
and  the  surveillance  requirements 
specified  in  TS  Section  4.18,  Reactor 
Coolant  Vent  System  Paths. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendmentls]  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  affect  any 
system  that  is  a  contributor  to  initiating 
events  for  previously  evaluated  anticipated 
operational  occurrences  and  design  basis 
accidents.  Neither  do  the  changes 
significantly  affect  any  system  that  is  used  to 
mitigate  any  previously  evaluated  anticipated 
operational  occurrences  and  design  basis 
accidents.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendmentls]  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  changes  do  not  alter  the 
design,  function,  or  operation  of  any  plant 
component  and  does  not  install  any  new  or 
different  equipment,  therefore  the  possibility 
of  a  new  or  different  kind  of  accident  from 
those  previously  analyzed  has  not  been 
created. 

3.  The  proposed  amendmentls]  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  alter  the 
initial  conditions  assumed  in  deterministic 
analyses  associated  with  either  the  RCS 
[reactor  coolant  system]  boundary  or  fuel 
cladding,  therefore  these  changes  do  not 
involve  a  significant  reduction  in  the  margins 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  ]ay  Silberg,  Esq., 
Shaw.  Pittman.  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
20037. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 

Public  Service  Electric  &■  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  August 
25,  1998. 

-Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  2.1.2, 
"THERMAL  POWER,  High  Pressure  and 
High  Flow,"  and  the  Bases  for  TS  2.1. 
"Safety  Limits."  These  changes  are 
being  made  to  implement  an 
appropriately  conservative  Safety  Limit 
Minimum  Critical  Power  Ratio 
(SLMCPR)  for  the  upcoming  Cycle  9 
Hope  Creek  core  and  fuel  designs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  derivation  of  the  revised  SLMCPRs  for 
Hope  Creek  for  incorporation  into  the 
Technical  Specifications,  and  its  use  to 
determine  cycle-1  specific  thermal  limits, 
have  been  performed  using  NRC  approved 
methods.  These  calculations  do  not  change 
the  method  of  operating  the  plant  and  have 
no  effect  on  the  probability  of  an  accident 
initiating  event  or  transient. 

There  are  no  significant  increases  in  the 
consequences  of  an  accident  previously 
evaluated.  The  basis  of  the  MCPR  Safety 
Limit  is  to  ensure  that  no  mechanistic  fuel 
damage  is  calculated  to  occur  if  the  limit  is 
not  violated.  The  new  SLMCPRs  preserve  the 
existing  margin  to  transition  boiling  and  the 
probability  of  fuel  damage  is  not  increased. 
Therefore,  the  proposed  change  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
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,    The  proposed  changes  contained  in  this 
submittal  result  from  an  analysis  of  the  Cycle 
9  core  reload  using  the  same  ftiel  types  as 
previous  cycles.  These  changes  do  not 
involve  any  new  method  for  operating  the 
facility  and  do  not  involve  any  facility 
modifications.  No  new  initiating  events  or 
transients  result  from  these  changes. 
Therefore,  the  proposed  Technical 
Specification  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident,  from  any  accident  previously 
evaluated. 

(3)  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  mai^n  of  safety  as  defined  in  the 
Technical  Specification  bases  will  remain  the 
same.  The  new  SLMCPRs  are  calculated 
using  NRC  approved  methods,  which  are  in 
accordance  with  the  current  fuel  design,  and 
licensing  criteria.  The  MCPR  Safety  Limit 
remains  high  enough  to  ensure  that  greater 
than  99.9%  of  all  fuel  rods  in  the  core  will 
avoid  transition  boiling  if  the  limit  is  not 
violated,  thereby  preserving  the  fuel  cladding 
integrity.  Therefore,  the  proposed  Technical 
Specification  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Project  Director:  Robert  A.  Capra. 

Southern  California  Edison  Company,  et 
al,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County. 
California 

Date  of  amendment  requests:  March 
6, 1998. 

Description  of  amendment  requests: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TS)  to  eliminate  reference  to  shutdown 
cooling  (SDC)  system  isolation  bypass 
valve  inverters.  The  proposed  change 
would  allow  the  licensee  to  replace  the 
inverters  with  transfer  switches. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  staffs  evaluation  of 
the  three  criteria  are  presented  below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 


The  SDC  system  isolation  bypass 
valves  are  not  considered  as  event 
initiators  in  the  accidents  analyzed  in 
the  safety  analysis  report.  Therefore,  the 
proposed  change  in  how  the  valves  are 
aligned  to  available  power  supplies  does 
not  affect  the  probability  of  an  accident 
previously  evaluated. 

The  SDC  system  isolation  bypass 
valves  are  realigned  post-accident  to 
place  the  shutdown  cooling  system  in 
operation.  The  proposed  change  will 
modify  the  power  supply  for  these 
valves  from  an  inverter  that  is  supplied 
from  the  safety-related  DC  buses  to  the 
safety-related  AC  buses  through  a 
manual  transfer  switch.  This  will  allow 
the  power  supplies  for  opposite  trains' 
valves  for  SDC  suction  supplies  to  be 
powered  from  opposite  trains  of 
electrical  power.  The  operations 
required  to  actually  place  SDC  in 
operation  from  the  control  room  are 
unaffected.  The  proposed  change  does 
not  affect  the  course  of  any  accident 
previously  analyzed,  and  therefore  the 
consequences  of  any  accident 
previously  evaluated  are  unaffected  by 
the  proposed  change. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  SDC  system  isolation  bypass 
valves  are  used  during  accident 
mitigations,  and  are  not  considered  as 
credible  accident  initiators.  Thus, 
modifying  the  manner  in  which  power 
is  supplied  to  the  valves  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Current  accident  analyses  assume 
proper  operation  of  the  SDC  system  to 
mitigate  the  consequences  of  an 
accident  to  maintain  postulate  offsite 
release  below  the  limits  of  10  CFR  Part 
100.  The  proposed  change  only  modifies 
the  manner  in  which  power  is  made 
available  to  the  valves,  while  retaining 
the  current  design  for  redundancy  and 
diversity. 

The  proposed  change  does  not, 
therefore,  affect  the  current  margins  of 
safety. 

Based  on  the  above  staff  analysis,  it 
appears  that  the  three  standards  of 
50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  Irvine,  Cafifomia  92713. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 


Edison  Company,  P.  O.  Box  800, 
Rosemead,  Califumia  91770. 

NRC  Project  Director:  William  H. 
Bateman. 

Tennessee  Valley  Authority,  Docket  No. 
50-260  and  50-296.  Browns  Ferry 
Nuclear  Plant  Units  2,  3,  Limestone 
County.  Alabama 

Date  of  amendment  request: 
September  4, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  licensing  bases  for  the  Browns  Ferry 
Nuclear  Plant  (BFN)  Units  2  and  3  to 
credit  containment  pressure  in  excess  of 
atmospheric  pressure  (containment 
overpressure)  in  the  analysis  for 
Emergency  Core  Cooling  Systems 
(ECCS)  pump  required  net  positive 
suction  head  (NPSH)  during  design 
basis  accident  conditions.  The  proposed 
licensing  bases  change  would  be 
implemented  by  a  change  to  the  BFN 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 

Basis  jfor  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

NRC  Bulletin  96-03  requested  BWR 
(Boiling  Water  Reactor]  owners  implement 
appropriate  measures  to  minimize  the 
potential  clogging  of  the  ECCS  suppression 
chamber  strainers  by  potential  debris 
generated  by  a  LOCA  Hoss-of-coolant- 
accidentj.  TVA's  (Tennesse  Valley 
Authority's)  proposed  resolution  of  this  issue 
for  BFN  takes  credit  for  containment 
overpressure  to  maintain  adequate  ECCS 
pump  NPSH.  Containment  overpressure  is  a 
result  of  the  conditions  which  will  exist  in 
the  containment  following  the  pipe  break 
inside  containment.  Therefore,  the  use  of 
containment  overpressure  in  the  analysis  of 
the  consequences  of  the  LCXIA  does  not  affect 
the  precursors  for  the  LOCA,  nor  does  it 
affect  the  precursors  for  any  other  accident  or 
transient  analyzed  in  Chapter  14  of  the  BFN 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  Therefore,  there  is  no  increase  in 
the  probability  of  any  accident  previously 
evaluated. 

The  worst  radiological  consequences  for 
the  design  basis  accidents  analyzed  in 
UFSAR  Chapter  14  are  a  result  of  a 
circumferential  break  of  one  of  the 
recirculation  loop  lines  inside  containment 
The  analysis  of  the  radiological  consequences 
of  this  event  assumes  a  two  percent  per  day 
leakage  from  the  containment.  The  results  of 
this  analysis  are  presented  in  Section  14.6.3 
of  the  UFSAR  and  indicate  substantial 
margin  when  compared  to  10  CFR  Part  100 
limits. 
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The  radiological  consequences  of  the 
design  basis  accident  are  not  increased  by 
taking  credit  for  the  post-LOCA  suppression 
chamber  airspace  pressure.  Without  loss  of 
primary  containment,  no  mechanism  exists 
to  increase  the  accident  consequences  since 
current  leakage  bounds  this  condition.  The 
initial  analysis  does  not  assiHne  differential 
pressure  between  thedrywell  and  the 
suppression  chamber  even  though  one  exists 
due  to  the  equilibrium  conditions  caused  by 
the  suppression  chamber  airspace 
temperature.  Specifically,  the  suppression 
chamber  airspace  pressure  credited  in  the 
ECCS  pump  NPSH  analyses  is  provided  by 
an  increase  in  suppression  chamber  vapor 
pressure  due  to  the  increased  pool 
temperature,  including  an  evaluation  of  the 
effects  of  containment  initial  conditions  and 
leakage. 

By  crediting  the  post-LOCA  suppression 
chamber  airspace  pressure  in  the  calculation 
of  NPSH,  no  requirement  is  created  to 
purposely  maintain  a  higher  containment 
pressure  than  would  otherwise  occur;  no 
requirement  is  incurred  to  delay  operating 
containment  heat  removal  equipment;  no 
requirement  is  incurred  to  deliberately 
continue  any  condition  of  high  containment 
pressure  in  order  to  maintain  adequate 
NPSH;  and  no  requirement  is  incurred  for  the 
purposeful  addition  of  nitrogen  into  the 
containment  to  increase  the  available 
pressure.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  use  of  the  post-LCXL\ 
suppression  chamber  airspace  pressure  in  the 
calculation  of  NPSH  for  the  ECCS  pumps 
does  not  introduce  any  new  modes  of  plant 
operation  or  make  physical  changes  to  plant 
systems.  Rather,  the  post-LOCA  suppression 
chamber  airspace  pressure  is  a  byproduct  of 
the  conditions  that  will  exist  in  the 
containment  after  a  line  break  inside 
containment.  Therefore,  crediting  the  post- 
LOCA  suppression  chamber  airspace 
pressure  in  the  calculation  of  NPSH  does  not 
create  the  possibility  of  a  new  or  different 
accident. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  integrity  of  the  primary  containment 
and  the  operation  of  the  ECCS  systems  limit 
the  offsite  doses  to  values  less  than  those 
specified  in  10  CFR  100  in  the  event  of  a 
reactor  coolant  system  line  break  inside 
primary  containment.  In  order  for  the  ECCS 
pumps  to  meet  their  design  basis 
fjerformance  requirements,  the  NPSH 
available  to  the  pumps  throughout  the 
duration  of  the  accident  response  must  meet 
their  specific  NPSH  requirements.  Excess 
NPSH  margin  will  not  improve  the 
performance  of  the  ECCS  pumps. 

The  post-LOCA  suppression  chamber 
airspace  pressure  is  a  byproduct  of  the 
conditions  that  will  exist  in  the  containment 
after  a  line  break  inside  containment.  The 
credit  taken  for  this  pressure  in  ECCS  NPSH 


analyses  has  been  performed  in  such  a 
manner  as  to  assure  that  the  actual 
containment  overpressure  will  always  exceed 
the  vahie  assumed  in  the  analyses.  The  NPSH 
margin  will  exceed  that  credited  in  the  NPSH  - 
analyses  and  ECCS  pump  performance  will 
meet  applicable  requirements.  Therefore,  the 
proposed  license  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  its 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  405  E. 
South  Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Project  Director.  Frederick  J. 
Hebdon. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Tennessee 

Date  of  amendment  request:  August  5, 
1998  (TS  98-008). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Watts  Bar  Nuclear  Plant  (WBN) 
Technical  Specifications  (TS)  and 
associated  TS  Bases  to  allow  up  to  4 
hours  to  make  the  residual  heat  removal 
suction  relief  valve  available  as  a  cold 
overpressure  mitigation  (COMS)  relief- 
path.  This  condition  will  be  applicable 
wheij  entering  Mode  4  from  Mode  3 
during  a  plant  shutdown. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  profHJsed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  4  hour  allowance  to  place  the  RHR 
[residual  heat  removal]  relief  valve  in  service 
in  the  proposed  TS  change  is  bounded  by  the 
current  COMS  TS.  The  COMS  TS  currenUy 
allows  cooldown  of  the  unit  while  in  Mode 
4  with  only  one  operable  relief  path  for  up 
to  7  days.  Operation  in  this  condition  is 
allowed  by  Action  E.l  of  LCO  [limiting 
condition  for  operation]  3.4.12.  The  7  day 
completion  time  considers  the  facts  that  only 
one  of  the  RCS  [reactor  coolant  system]  relief 
valves  is  required  to  mitigate  an  overpressure 
transient  and  that  the  likelihood  of  an  active 
failure  of  the  remaining  relief  path  during 
this  7  day  time  period  is  very  low.  Thus  a 
failure  of  the  single  available  relief  path 


concurrent  with  an  overpressurization  event 
during  the  proposed  4  hour  time  period  for 
alignment  and  preparation  of  the  RHR  system 
for  service  is  more  remote.  Therefore,  the 
proposed  TS  change  does  not  increaae  the 
probability  of  an  accident  previously 
evaluated.  Further,  this  clnmge  does  not 
result  in  hardware  or  procedural  changes 
which  will  affect  the  probability  of  the 
occurrence  of  an  accident.  Considering  this, 
the  proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Action  E.l  of  LCO  3.4.12  addresses  a 
condition  where  one  relief  path  is  inoperable 
while  in  Mode  4.  The  completion  time  for 
Action  E.l  is  7  days.  The  4  hour  period  of 
operation  in  Mode  4  that  will  be  allowed  by 
the  addition  of  Note  4  to  the  Applicability 
statement  of  LCO  3.4.12  is  well  within  the 
bounds  of  the  analysis  for  operation  allowed 
by  Action  E.l.  This  4  hour  time  allowance  for 
placement  of  the  RHR  suction  relief  valve  in 
service  therefore,  does  not  cause  the 
initiation  of  any  accident  nor  create  any  new 
[credible]  limiting  failure  for  safety-related 
systems  and  components.  Since  the  4  hour 
period  is  only  a  fraction  of  the  7  day  time 
period  previously  authorized  for  operation 
with  only  a  single  relief  path,  it  is  not 
probable  that  an  accident  different  from  those 
previously  evaluated  will  be  created. 
Therefore,  the  change  has  no  adverse  effect 
on  the  ability  of  the  safety-related  systems  to 
perform  their  intended  safety  functions. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  Technical  Specifications  currently 
allow  one  of  the  two  required  relief  valves  to 
be  unavailable  for  7  days  (Condition  E  of 
LCO  3.4.12)  while  in  Mode  4.  In  this 
•condition  (one  of  the  two  relief  valves 
inoperable),  the  proposed  change  would 
permit  a  mode  change  from  Mode  3  to  Mode 
4  while  providing  4  hours  to  place  the  RHR 
system  into  service.  Consequently,  this 
change  does  not  reduce  the  margin  of  safety 
since  the  probability  of  an  event  occurring 
during  the  4  hour  period  is  less  than  the 
probability  of  an  event  occurring  during  the 
7  days  permitted  by  Action  E.l.  Considering 
this,  the  proposed  change  does  not 
significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Ix}cal  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 

Attorney  for  licensee:  General 
Coimsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxville,  Tennessee  37902. 
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NRC  Project  Director:  Frederick  J. 
Hebdon. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant.  Unit  1. 
Rhea  County,  Tennessee 

Date  of  amendment  request:  August  6, 
1998  (TS  98-007). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Watts  Bar  Nuclear  Plant  (WBN) 
Technical  SpeciHcations  (TS)  and 
associated  TS  Bases  to  clarify  the  intent 
of  the  surveillance  requirements  (SRs) 
for  turbine  driven  auxiliary  feedwater 
(AFW)  pump.  The  proposed  revision 
would  allow  three  SRs  to  be  performed 
prior  to  achieving  1092  psig  in  the 
steam  generator  (SG). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  license  amendment  would 
revise  the  subject  TDAFWP  (turbine  driven 
auxiliary  feedwater  pump]  TS  surveillance 
requirements  to  be  consistent  with  the  intent 
of  the  current  Westinghouse  MERITS  TS, 
NUREG  1431.  Revision  1.  TS  3.3.2  and  3.7.5 
would  be  revised  to  permit  testing  of  the 
TDAFWP  at  SG  pressures  less  than  the  no- 
load  pressure  of  1092  psig  [pounds  per 
square  inch-gauge).  Under  these  conditions, 
the  AFW  system  will  continue  to  satisfy 
requirements  for  the  analyzed  design  basis 
accidents  and  anticipated  operational 
transients  dependent  on  AFW.  The  design 
basis  for  the  AFW  system  and  specifically  the 
TDAFWP  will  be  maintained  such  that  the 
AFW  system  and  its  equipment  will  continue 
to  perform  its  safety  functions  because  the 
TDAFWP  test  will  demonstrate,  on 
recirculation  flow  near  pump  shutoff  head, 
the  ability  to  deliver  full  rated  flow  to  the 
SGs.  The  proposed  TS  change  does  not  result 
in  any  modifications  to  the  plant  and  does 
not  alter  any  fission  barriers  or  challenge  fuel 
integrity,  nor  are  other  safety  systems 
degraded  by  the  subject  change.  Potential 
radiological  releases  are  not  impacted  by  this 
TS  change  and  there  are  no  new  release 
pathways  created.  Therefore,  the  proposed 
TS  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  for  WBN. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  horn  any  accident 
previously  evaluated. 

The  proposed  TS  change  does  not  result  in 
a  modification  to  the  plant  and  has  no 
adverse  affect  on  the  ability  of  any  safety- 
related  system  to  perform  its  intended 
function.  No  new  accident  scenarios  are 
created  and  no  new  failure  modes/ 
mechanisms  or  limiting  single  failures  are 


created  as  a  result  of  the  proposed  change 
that  would  prevent  the  AFW  system  from 
performing  its  safety  functions.  A  lower  test 
pressure  than  the  current  value  of  1092  psig 
would  have  an  insignificant  impact  on  the 
stroke  time  of  the  Terry  turbine  trip  and 
throttle  valve,  l-FCV-1-51.  Therefore,  the 
proposed  TS  change  will  not  result  in  any 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

This  TS  change  does  not  change  an 
acceptance  limit  nor  does  it  reduce  a  margin 
of  safety  associated  with  the  acceptance 
criteria  for  any  WBN  accident.  The  safety 
analyses  performed  for  WBN  is  not  based  on 
the  SG  pressure  at  which  the  TDAFWP  test 
is  conducted.  Specifically,  the  proposed  TS 
change  clarifies  requirements  for  the  TDAFW 
pump  testing  consistent  with  industry 
practice.  The  capability  of  the  SRs  to  detect 
any  degradation  to  the  TDAFWP  is 
unaffected.  The  capability  of  the  SRs  to 
demonstrate  automatic  start  and  adequate 
response  time  of  the  TDAFWP  is  not 
adversely  impacted.  The  test  remains  a 
requirement  of  the  TS,  but  clarifies  that  the 
test  may  be  conducted  at  a  SG  pressure  less 
than  no-load  conditions.  The  proposed  TS 
change  does  not  reduce  the  margin  of  safety 
limits  established  to  protect  any  fission 
product  barriers.  Therefore,  the  proposed  TS 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request:  May  8, 
1998,  as  supplemented  on  July  10,  1998. 

Description  of  amendment  request: 
The  licensee  proposed  to  change  the 
maximum  torus  water  temperature 
during  normal  operation  from  100  "F  to 
90  "F;  limit  the  temperature  during 
testing  to  100  "F  for  no  more  than  24 
hours;  and,  should  temperature  exceed 
110  "F  prevent  operation  until  the 
temperature  is  reduced  to  below  90  "F 
(changed  from  100  "F).  Basis  for 
proposed  no  significant  hazards 


consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(a)  The  proposed  change  to  decrease  the 
normal  operating  suppression  pool 
temperature  limit  from  100  °F  to  90  °F  will 
assure  that  the  consequences  of  accidents 
previously  evaluated  will  not  be  significantly 
increased. 

A  reduction  in  the  normal  operating 
suppression  pool  temperature  limit  provides 
more  mai;gin  for  the  suppression  pool  as  a 
heat  sink  to  absorb  energy  bom  the  reactor 
vessel  following  an  accident.  The  effect  of 
higher  calculated  suppression  pool 
tempteratures  following  an  accident  as  a 
result  of  the  effect  of  increased  feedwater 
addition  and  decreased  [residual  heat 
removal]  RHR  heat  exchanger  heat  removal 
does  not  affect  the  consequences  of  accidents 
previously  evaluated. 

Certain  types  of  Mark  I  containment 
loading  conditions  are  increased  at  lower 
suppression  pool  temperatures,  but  since  the 
analysis  of  Mark  I  loads  for  Vermont  Yankee 
was  based  on  initial  suppression  pool 
temperatures  between  70  °F  and  90  'F,  the 
profxjsed  decrease  in  the  normal  operating 
limit  to  90  "F  will  not  affect  the 
consequences  of  those  particular  events. 

(b)  The  proposed  change  to  decrease  the 
normal  operating  suppression  pool 
temperature  limit  from  100  "F  to  90  °F  will 
not  affect  the  probability  of  accidents 
occurring.  The  accidents  and  transients 
described  in  the  [final  safety  analysis  report] 
FSAR  are  initiated  by  failures  of  components 
which  are  not  in  contact  with  the 
suppression  pool  water,  therefore  a  change  in 
the  suppression  pool  temperature  will  have 
no  affect  on  the  probability  of  those  accidents 
occurring. 

(c)  The  proposed  change  to  restrict 
operation  during  testing  that  adds  heat  to  the 
suppression  pool  to  no  more  than  24  hours 
while  above  the  normal  operating 
temperature  limit  will  have  no  affect  on  the 
consequences  of  accidents  previously 
evaluated  since  accidents  are  not  assumed  to 
be  initiated  during  these  modes  of  operation. 
This  assumption  is  made  in  order  to  assure 
that  plants  have  testing  flexibility  at  power. 
In  addition  to  the  time  limit  placed  on  pool 
temperature,  the  plant  enters  the  appropriate 
limiting  condition  for  operation  whenever 
the  RHR  system  is  placed  in  the  suppression 
pool  cooling  mode  during  power  operation. 

(d)  The  proposed  change  to  restrict 
operation  during  testing  that  adds  heat  to  the 
suppression  pool  to  no  more  than  24  hours 
while  above  the  normal  operating 
temperature  limit  will  have  no  affect  on  the 
probability  of  an  accident  occurring.  The 
accidents  and  transients  described  in  the 
FSAR  are  initiated  by  failures  of  components 
which  are  not  in  contact  with  the 
suppression  pool  water,  therefore  a  change  in 
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the  duration  of  time  at  any  particular 
suppression  pool  temperature  will  have  no 
affect  on  the  probability  of  those  accidents 
occurring. 

2.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
ev9luated. 

The  proposed  change  to  decrease  the 
normal  operating  suppression  pool 
temperature  limit  from  100  "F  to  90  "F  does 
not  change  any  accident  initiators  or  the 
types  of  accidents  analyzed.  No  new  modes 
of  equipment  operation  or  physical  plant 
equipment  modifications  are  proposed.  The 
change  in  predicted  peak  suppression  pool 
temperature  results  from  more  conservatively 
calculating  the  effects  of  currently  analyzed 
accidents.  Therefore  this  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  change  to  restrict  operation 
during  testing  that  adds  heat  to  the 
suppression  p)ool  to  no  more  than  24  hours 
with  water  temperature  above  the  normal 
operating  temperature  limit  will  allow  for 
appropriate  testing  of  safety  related 
equipment  to  ensure  operability.  This  testing 
allowance  does  not  create  any  new  initiating 
events  or  transients  and  does  not  involve  any 
new  modes  of  operation.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  frtjm  those 
previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  to  decrease  the 
normal  operating  suppression  pool 
temperature  limit  from  100  °F  to  90  "F 
assures  that  the  suppression  pool  can 
adequately  perform  its  safety  function 
without  a  significant  decrease  in  the  margin 
of  safety.  Each  of  the  accidents  affected  by 
suppression  pwol  temperature  have  been 
evaluated.  The  evaluation  showed  that  a 
higher  peak  suppression  pool  temperature 
was  predicted  based  on  analysis  assumptions 
that  are  more  conservative  tha^n)  those  used 
in  the  current  FSAR,  but  that  the  increase  in 
peak  temperature  does  not  have  a(n]  impact 
on  containment  loads  and  equipment 
operability.  The  principal  effect  of  an 
increase  in  peak  suppression  pool 
temperature  is  the  reduction  of  [net  positive 
suction  head)  NPSH  margin  for  the  low 
pressure  (emergency  core  cooling  system) 
ECCS  pumps.  Operator  action  is  credited  in 
throttling  the  ECXDS  pump  flow  rates  after  10 
minutes  for  the  most  limiting  scenarios  in 
order  to  assure  that  available  NPSH  exceeds 
required  NPSH.  Operator  action  after  10 
minutes  is  consistent  with  Vermont  Yankee's 
design  basis  and  Emergency  Operating 
Procedures.  The  proposed  reduction  in  the 
normal  operating  suppression  pool 
temperature  limit  bom  100  'F  to  90  "F  will 
provide  more  time  for  operators  to  take 
actions,  if  required. 

Operation  of  the  facility  in  accordance 
with  the  proposed  change  to  restrict 
operation  during  testing  that  adds  heat  to  the 


suppression  pool  to  no  more  than  24  hours 
while  above  the  normal  operating 
temperature  limit  will  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  it  restricts  the  amount  of  time  that 
the  facility  can  be  operated  at  a  suppression 
pool  temperature  above  the  normal  operating 
limit. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Project  Director:  Cecil  O. 
Thomas. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  October 
10, 1996. 

Description  of  amendment  request: 
The  amendment  would  add  to  the 
WNP-2  Facility  Operating  License  No. 
NPF-21,  the  authority  to  store  on  the 
WNP-2  site,  byproduct,  source,  and 
special  nuclear  materials  currently 
addressed  by  the  WNP-1  Materials 
License  46-17694-02. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  amendment  does  not  remove 
or  modify  existing  requirements  or  safety 
limits.  The  requirements  of  the  [Atomic 
Energyl  Act  and  10  CFR  Parts  30. 40,  and  70 
will  govern  storage  of  sealed  byproduct  and 
neutron  sources.  Operation  of  WNP-2 
requires  possession  and  use  of  similar 
materials,  and  control  of  such  materials  is 
currently  being  exercised  pursuant  to  the 
requirements  of  the  Act  and  10  CFR  Parts  30. 
40,  and  70.  The  additional  inventory  of 
radioactive  materials  is  a  very  small 
percentage  of  that  already  being  controlled 
under  Operating  License  NPF-21.  Stored 
materials  such  as  those  proposed  are  not 
assumed  as  an  initiator  of,  or  contributor  to, 
a  previously  analyzed  accident. 
Consequently,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  requirements  of  the  Act  and  10  CFR 
Parts  30. 40.  and  70  will  govern  storage  of 
sealed  byproduct  and  neutron  sources.  These 
materials  will  be  stored  indefinitely,  and  will 
not  be  put  to  active  use.  Operation  of  WNP- 
2  requires  possession  and  use  of  similar 
materials,  and  control  of  such  materials  is 
currently  being  exercised  pursuant  to  the 
requirements  of  the  Act  and  10  CFR  Parts  30, 
40.  and  70.  Consequently,  the  proposed         — 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  additional  inventory  of  radioactive 
materials  included  in  sealed  byproduct  and 
neutron  sources  to  be  stored  is  a  very  small 
percentage  of  that  already  being  controlled 
under  Operating  License  NPF-21.  The 
storage  of  materials  does  not  impact  the 
normal  or  emergency  operation  of  the  plant. 
No  change  to  the  manner  in  which  the  plant 
is  operated  is  proposed.  No  modi^cation  to 
the  facility  is  proposed.  Consequently  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  M.  H.  Philips, 
Jr.,  Esq.,  Winston  &  Strawm,  1400  L 
Street.  N.W.,  Washington,  D.C.  20005- 
3502. 

NRC  Project  Director:  William  H. 
Bateman. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  October 
15, 1996,  as  supplemented  by  letter 
dated  December  4, 1997. 

Description  of  amendment  request: 
This  amendment  would  modify  the 
secondary  containment  and  standby  gas 
treatment  system  (SGTS)  technical 
specifications  to  more  accurately  reflect 
the  existing  design  by  revising  the 
secondary  containment  and  SGTS 
surveillance  requirements  to  reflect  a 
revised  flow  rate,  revising  the  secondary 
containment  integrity  surveillance 
requirements  by  establishing  an 
acceptable  operating  region  as  a 
function  of  secondary  containment 
differential  pressure  and  SGTS  system 
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flow,  and  deleting  the  existing 
requirement  to  maintain  the  secondary 
containment  at  greater  than  or  equal  to 
0.25  inch  of  vacuum  water  gauge  at  all 
times. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Secondary  containment  and  the  Standby 
Gas  Treatment  (SGT)  system  are  not  initiators 
or  precursors  to  any  accident.  The  SGT 
system  acts  as  part  of  secondary  containment 
to  minimize  and  control  airborne  radiological 
releases  from  the  plant  following  a  design 
basis  accident.  Therefore,  operation  of  WNP- 
2  in  accordance  with  the  proposed  changes 
will  not  cause  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  amendment  to  the  Technical 
Specifications  impacts  the  capability  to 
demonstrate  that  the  secondary  containment 
and  SGT  system  designs  will  maintain 
radioactive  releases  within  10  CFR  100 
guidelines  and  10  CFR  50,  Appendix  A, 
General  Design  Criteria  19  limits.  As  a  result, 
a  new  (current)  design  basis  accident  dose 
analysis  was  performed  using  the  source  term 
criteria  outlined  in  Regulatory  Guide  1.3, 
"Assumptions  Used  for  Evaluating  the 
Potential  Radiological  Consequences  of  a 
L.OSS  of  Coolant  Accident  for  Boiling  Water 
Reactors,"  to  evaluate  the  proposed  changes. 
The  new  analysis  provides  a  conservative 
representation  of  the  timing  and  release  of 
radioactivity  during  a  design  basis  accident. 

The  proposed  amendment  also  deletes  the 
normal  (nonsafety-related)  secondary 
containment  ventilation  system  surveillance 
requirement  to  verify  every  24  hours  that  the 
pressure  within  secondary  containment  is 
less  than  or  equal  to  0.25  inch  of  vacuum 
water  gauge.  This  surveillance  requirement  is 
not  necessary  as  current  Technical 
Specification  Limiting  conditions  for 
Gyration  (LCOs)  as  well  as  the  WNF-2  Final 
Safety  Analysis  Report  (FSAR)  adequately 
address  secondary  containment  integrity 
requirements  and  ensure  secondary 
containment  effluent  is  monitored.  Deletion 
of  the  surveillance  requirement  has  no 
impact  on  the  secondary  containment 
drawdown  analysis  or  the  design  basis  dose 
analysis.  Thus,  the  analyses  assumptions  and 
conclusions  remain  valid. 

The  secondary  containment  and  SGT 
system  designs  must  accommodate  a  post- 
accident  single  failure  and  remain  operable. 
In  addition,  certain  plant  specific  parameters, 
such  as  SGT  capacity,  secondary 
containment  in-leakage,  outside 
meteorological  conditions,  secondary 
containment  heat  loads,  available  cooling 
capacity,  emergency  diesel  start  time  and 
loading  sequence,  and  drawdown  time  for 
secondary  containment  must  be  considered 


in  the  design  analyses  and  dose  assessments. 
The  current  design  in  conjunction  with  an 
assumed  secondary  containment  leakage  of 
2240  cfrn  and  a  drawdown  time  of  20 
minutes  provide  assurance  that  the 
radiological  doses  for  a  design  basis  accident 
are  maintained  below  the  10  CFR  100 
guidelines  and  10  CFR  50,  App>endix  A, 
General  Design  Criteria  19  limits. 

The  dose  analysis  supporting  the  proposed 
amendment  to  the  Technical  Specifications 
includes  analytical  changes  to  the  SGT  flow 
rate,  secondary  containment  drawdown  time, 
mixing,  and  bypass  leakage,  and  established 
a  95%  meteorological  basis.  These  analytical 
changes,  in  combination,  result  in  a 
calculated  increase  in  the  offsite  thyroid  dose 
values  and  a  decrease  in  the  whole  body  dose 
values.  Although  the  calculated  offsite 
thyroid  dose  values  are  higher  than 
previously  calculated,  they  remain  within  the 
10  CFR  100  guidelines  and  10  CFR  50, 
Appendix  A,  General  Design  Criteria  19 
limits.  In  accordance  with  Standard  Review 
Plan  (NUREG-0800),  Section  15.6.5,  "Loss- 
of-Coolant  Accidents  Resulting  From  a 
Spectrum  of  Postulated  Piping  Breaks  Within 
the  Reactor  Coolant  Pressure  Boundary,"  the 
radiological  consequences  of  a  design  basis 
accident  are  considered  acceptable  if  they  are 
within  the  guidelines  of  10  CFR  100.  Since 
the  offsite  thyroid  dose  values  remain  within 
these  acceptance  criteria,  and  since  there  is 
no  increase  in  the  control  room  thyroid  dose 
values  or  any  of  the  whole  body  dose  value, 
the  changes  are  considered  acceptable  and 
operation  of  WNP-2  in  accordance  with  the 
proposed  amendment  to  the  Technical 
Specifications  will  not  cause  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Secondary  containment  and  the  SGT 
system  are  not  initiators  or  precursors  to  any 
accident.  The  SGT  system  acts  as  part  of 
secondary  containment  to  minimize  and 
control  airborne  radiological  releases  from 
the  plant  following  a  design  basis  accident. 

The  dose  analysis  supporting  the  proposed 
amendment  to  the  Technical  Specifications 
includes  analytical  changes  to  the  SGT  flow 
rate,  secondary  containment  drawdown  time, 
mixing,  and  bypass  leakage,  and  establish  a 
95%  meteorological  basis.  These  analytical 
changes  do  not  alter  any  safety-related 
equipment  or  functions  or  create  any  new 
foilure  modes.  The  changes  will  improve  the 
capability  of  secondary  containment  and  the 
SGT  system  to  mitigate  the  consequences  of 
a  design  basis  accident  by  ensuring  that 
secondary  containment  pressure  can  be 
drawn  down  from  0  inches  water  gauge  to  at 
least  0.25  inch  of  vacuum  water  gauge  during 
the  most  adverse  environmental  conditions. 
The  proposed  changes  reflect  consideration 
of  SGT  capacity,  secondary  containment  in- 
leakage,  outside  meteorological  conditions, 
secondary  containment  heat  loads,  available 
cooling  capacity,  emergency  diesel  start  time 
and  loading  sequence,  and  drawdown  time 
for  the  limiting  secondary  containment 
elevation.  Required  instrumentation  have 
been  evaluated  to  ensure  proper  operation 


under  normal  and  accident  environmental 
conditions,  including  but  not  limited  to 
pressure,  humidity,  seismic,  temperature, 
and  radiation.  The  evaluation  method  is 
based  on  American  National  Standards 
Institute/Instru'hient  Society  of  America 
'  (ANSI/ISA)  Standard  S67.04-1988. 
"Setpoints  for  Nuclear  Safety-Related 
Instrumentation,"  and  guidelines  in  ISA  draft 
Recommended  Practice  RP67.04, 
"Methodologies  for  the  Determination  of 
Setpoints  for  Nuclear  Safety-Related 
Instrumentation. " 

The  proposed  amendment  to  the  Technical 
Specification  does  not  change  plant 
equipment  or  functions,  but  serves  to  clarify 
and  credit  existing  design  features.  Fault  tree 
and  single  foilure  analyses  were  performed  to 
ensure  that  the  SGT  system  design,  including 
the  equipment  and  components,  credited  in 
the  licensing  basis  for  the  proposed 
amendment  meet  the  single  failure  criteria 
for  credible  failure  modes.  The  proposed 
amendment  also  deletes  the  normal 
(nonsafety-related)  secondary  containment 
ventilation  system  surveillance  requirement 
to  verify  every  24  hours  that  the  pressure 
within  secondary  containment  is  less  than  or 
equal  to  0.25  inch  of  vacuum  water  gauge. 
Deletion  of  this  surveillance  requirement 
does  not  invalidate  existing  analyses  or 
change  plant  equipment  or  functions.  Thus, 
no  new  feilure  modes  are  created. 

Based  on  equipment  failure  and 
qualification  analyses  performed  and  the 
al>ove  conclusions,  the  proposed  amendment 
to  the  Technical  Specifications  does  not 
change  any  safety-related  equipment  or 
functions,  or  create  any  new  failure  modes. 
Therefore,  operation  of  WNP-2  in  accordance 
with  the  proposed  amendment  to  the 
Technical  Specifications  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety? 

Consistent  with  the  current  Bases  for  the 
Technical  Specifications  and  the  WNP-2 
FSAR,  secondary  containment  and  the  SGT 
system  act  to  minimize  and  control  airborne 
radiological  releases  from  the  plant  to  within 
10  CFR  100  guidelines  and  10  CFR  50, 
Ap()endix  A,  General  Design  Criteria  19 
limits  following  a  design  basis  accident 

The  proposed  amendment  to  the  Technical 
Specifications  impacts  the  capability  to 
demonstrate  that  the  secondary  containment 
and  SGT  system  designs  will  maintain 
radioactive  releases  within  10  CFR  100 
guidelines  and  10  CFR  50,  Appendix  A, 
General  Design  Criteria  19  limits.  As  a  result, 
a  new  (current)  design  basis  accident  dose 
analysis  was  perfsrmed  using  the  source  term 
criteria  outlined  in  Regulatory  Guide  1.3  to 
evaluate  the  proposed  changes.  The  new 
analysis  provides  a  conservative 
representation  of  the  timing  and  release  of 
radioactivity  during  a  design  basis  accident 

The  proposed  amendment  also  deletes  the 
normal  (nonsafety-related)  secondary 
containment  ventilation  system  surveillance 
requirement  to  verify  every  24  hours  that  the 
pressure  within  secondary  containment  is 
less  than  or  equal  to  0.25  inch  of  vacuum 
water  gauge.  This  surveillance  requirement  is 
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not  necessary  as  current  Technical 
Specification  LCOs  as  well  as  the  WNP-2 
FSAR  adequately  address  secondary 
containment  integrity  requirements  and 
ensure  secondary  containment  effluent  is 
monitored.  Deletion  of  the  surveillance 
requirement  has  no  impact  on  the  secondary 
containment  drawdown  analysis  or  the 
design  basis  dose  analysis.  Thus,  it  follows 
that  deletion  of  the  surveillance  requirement 
will  not  impact  the  offsite  and  control  room 
dose  safety  margins  established  by  these 
analyses. 

The  dose  analysis  includes  analytical 
changes  which  increase  SGT  system  flow  rate 
and  secondary  containment  drawdown  time, 
credit  mixing  within  secondary  containment, 
increase  bypass  leakage,  and  establish  a  95% 
meteorological  basis.  The  combined  effect  of 
these  analytical  changes  results  in  an 
increase  in  the  calculated  o^ite  thyroid  dose 
values.  The  calculated  control  room  thyroid 
dose  values  and  all  of  the  whole  body  dose 
values  are  shown  to  decrease.  Although  the 
new  thyroid  dose  values  are  higher  than 
previously  calculated,  they  remain  within  the 
10  CFR  100  guidelines  and  10  CFR  50, 
Appendix  A,  General  Design  Criteria  19 
limits.  The  calculated  thyroid  dose  values  at 
the  plant  exclusion  area  boundary  (EAB)  (1.2 
miles)  increased  from  72  Rem  to  114.2  Rem 
and  the  calculated  thyroid  dose  at  the  low 
population  zone  (LPZ)  (3  miles)  increased 
from  251  Rem  to  275.6  Rem. 

The  LPZ  is  defmed  as  all  land  within  a  3 
mile  radius  of  the  plant  site  and  0  persons 
reside  within  this  area.  The  nearest  residence 
is  4.1  miles  from  the  plant  site.  There  are  no 
schools  or  hospitals  within  5  miles  of  the 
plant  site  and  the  nearest  population  center 
is  at  12  miles.  Considering  the  low 
population  density  in  the  area  inomediately 
surrounding  the  plant  site,  the  increase  in 
thyroid  dose  will  have  a  small  impact  on  the 
health  and  safety  of  the  public. 

Since  the  offsite  thyroid  dose  values 
remain  within  the  10  CFR  100  guidelines  and 
10  CFR  50,  Appendix  A,  General  Design 
Criteria  19  limits,  and  since  there  is  a  small 
impact  on  the  health  and  safety  of  the  public, 
the  increase  in  the  offsite  thyroid  dose  values 
are  considered  acceptable  and  operation  of 
WNP-2  in  accordance  with  the  proposed 
amendnment  to  the  Technical  Specifications 
will  not  cause  a  significant  reduction  in  the 
margin  of  safety^ 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352. 

Attorney  for  licensee:  M.  H.  PhiHps, 
Jr.,  Esq.,  Winston  &  Strawm,  1400  L 
Street,  N.W.,  Washington,  D.C.  20005- 
3502. 

NRC  Project  Director:  William  H. 
Bateman. 


Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Illinois  Power  Company,  Docket  No.  50- 
461.  Clinton  Power  Station,  DeWitt 
County,  Illinois  Date  of  Application  for 
Amendment:  August  24,  1998 

Brief  description  of  amendment 
request:  The  proposed  amendment 
concerns  the  "ready-to-load" 
requirement  for  the  Division  3  diesel 
generator  (DC).  The  Division  3  DG 
requires  operator  action  to  reset  the 
mechanical  governor  to  meet  the 
"ready-to-load"  requirement. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  September 
10,  1998  (63  PR  48529). 

Expiration  date  of  individual  notice: 
October  13, 1998. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  310  N.  Quincy  Street,  Clinton, 
IL  61727. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August 
28, 1998. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  modify  Technical  Specification 
4.0.5  to  state  that  the  inservice  testing 
requirement  for  exercise  testing  in  the 
closed  direction  for  specified  Unit  1 
containment  isolation  valves  shall  not 
be  required  until  the  next  plant 
shutdown  to  Mode  5  of  sufficient 
duration  to  allow  the  testing  or  until  the 
next  refueling  outage  scheduled  in 
March  1999. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  September  9, 
1998  (63  PR  482541 

Expiration  date  of  individual  notice: 
September  24, 1998. 


Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  1,  Lake  County,  Ohio 

Date  of  amendment  request:  June  30, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
transfer  operating  authority  for  the  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  from 
The  Cleveland  Electric  Illuminating 
Company  and  Centerior  Service 
Company  to  a  new  operating  company, 
called  the  FirstEnergy  Nuclear 
Operating  Company.  The  proposed 
action  has  been  submitted  pursuant  to 
10  CFR  50.80  and  10  CFR  50.90. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  August  4, 
1998  (63  FR  41600). 

Expiration  date  of  individual  notice: 
September  3, 1998. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  OH  44081. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  1,  Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
June  29, 1998,  as  supplemented  July  14, 
1998. 

Brief  description  of  amendment 
request:  This  amendment  would  reflect 
the  approval  of  the  transfer  of  the 
authority  to  operate  Davis-Besse  Nuclear 
Power  Station,  Unit  1,  under  the  license 
to  a  new  company,  FirstEnergy  Nuclear 
Operating  Company. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  August  4, 
1998. 

Expiration  date  of  individual  notice: 
September  3, 1998. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  OH  43606. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
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complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1.  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
October  31, 1996. 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specification  3/4.7.5  by  reducing  the 
maximimi  allowable  water  temperature 
for  the  Ultimate  Heat  Sink  from  95°F  to 
94''F  and  increasing  the  minimum  main 
reservoir  level  from  205.7  feet  mean  sea 
level  to  215  feet  mean  sea  level. 

Date  of  issuance:  September  8, 1998. 

Effective  date:  September  8, 1998. 

Amendment  No:  80. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  4, 1996  (61  FR 
64382). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  September  8, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Claik  Avenue,  Raleigh, 
North  Carolina  27605. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
May  16, 1997,  as  supplemented  June  29, 
1998.  The  June  29, 1998,  supplemental 
letter  provided  clarifying  information 
only,  and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination. 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specification  3/4.6.2.3  by  reducing  the 
Containment  Fan  Coolers  cooling  water 
flow  rate  requirement  from  1425  gallons 
per  minute  (gpm)  to  1300  gpm. 

Date  of  issuance:  September  8, 1998. 

Effective  date:  September  8, 1998. 

Amendment  No:  81. 

Facility  Operating  License  No.  NPF- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  25, 1998  (63  FR  14485). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  8, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2.  Will  County.  Illinois 

Date  of  application  for  amendments: 
January  14, 1998,  as  supplemented  by 
letter  dated  July  17, 1998. 

Brief  description  of  amendments:  The 
amendments  change  the  Braidwood, 
Unit  1,  Technical  Specification  limits 
on  Reactor  Coolant  System  Dose 
Equivalent  Iodine-131  from  0.35 
microcuries/gram  to  0.05  microciuies/ 
gram  for  the  remainder  of  Cycle  7. 

Date  of  issuance:  September  3, 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  95  and  95. 

Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  11, 1998  (63  FR  11914). 
The  July  17. 1998.  submittal  provided 


additional  clarifying  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  3, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wilmington  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Ilhnois  60481. 

Duke  Energy  Corporation,  et  al.,  Docket 
No.  50-413,  Catawba  Nuclear  Station, 
Unit  1,  York  County,  South  Carolina 

Date  of  application  for  amendment: 
August  6, 1998. 

Brief  description  of  amendment:  The 
amendment  deletes  Surveillance 
Requirement  4.8.1.1.2.1.2,  regarding 
diesel  fuel  oil  system  pressure  testing, 
from  the  unit  Technical  Specifications 
for  Unit  1  on  the  basis  that  the  staff  had 
previously  approved  alternative 
surveillance  based  on  Code  Case  N- 
498-1  of  the  American  Society  of 
Mechanical  Engineers. 

Date  of  issuance:  September  9, 1998. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  No.:  171. 

Facility  Operating  License  No.  NPF- 
35:  The  amendment  revised  the  • 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (63  FR  43962  dated 
August  17, 1998).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
September  16, 1998,  but  indicated  that 
if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  a  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
September  9, 1998. 

Attorney  for  licensee:  Paul  R.  Newton, 
Legal  Department  (PB05E),  Duke  Energy 
Corporation,  422  South  Church  Street, 
North  Carolina. 

Ijocal  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina. 
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DuJce  Energy  Corporation  (DEC),  et  al.. 
Docket  Nos.  50-413  and  50-414, 
Catawba  Nuclear  Station,  Units  1  and  2, 
York  County,  South  Carolina 

Date  of  application  for  amendments: 
August  14,  1998. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Section  4.6.5.1.b.2 
regarding  surveillance  requirements  for 
the  ice  condenser.  One  current 
requirement  specifies  that  a  visual 
inspection  of  flow  passages  be 
performed  once  per  9  months  to  ensure 
that  there  is  no  significant  ice  and  fi-ost 
accumulation  (less  than  0.38  inch).  DEC 
proposed  to  relax  the  visual  inspection 
frequency  of  the  lower  plenum  support 
structures  and  turning  vanes  to  once  per 
18  months,  while  the  remaining  parts  of 
the  ice  condenser  will  continue  to  be 
inspected  at  9-month  intervals. 

Date  of  issuance:  SeBiember  10, 1998. 

Effective  date:  As  <S#lne  date  of 
issiiflxic6 

Amendment  Nos.:  Unit  1—172;  Unit 
2—163. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  The  amendments 
revised  the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (63  FR  45872  dated 
August  27, 1998).  The  notice  provided 
an  opportimity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
September  28, 1998,  but  indicated  that 
if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendments. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  a  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
September  10, 1998. 

Attorney  for  licensee:  Mr.  Paul  R. 
Newton,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
August  14,  1998. 

Brief  description  of  amendments:  The 
amendments  revise  Surveillance 


Requirement  4.6.5.1.b.3  of  the  Technical 
Specifications,  relaxing  the  visual 
inspection  interval  of  the  ice  condenser 
lower  plenum  and  turning  vanes  from 
the  current  9-month  to  18-month 
intervals. 

Date  of  issuance:  September  10, 1998. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-180;  Unit 
2-162. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  The  amendments  revised 
the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (63  FR  45870  dated 
August  27, 1998).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided. for 
an  opportimity  to  request  a  hearing  by 
September  28, 1998,  but  indicated  that 
if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendments. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  a  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
September  10, 1998. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
March  11, 1993,  as  supplemented 
August  26,  October  26,  November  29, 
and  December  6, 1993,  October  3,  1995, 
February  27,  May  2,  and  September  3, 
1997,  and  May  7, 1998. 

Brief  description  of  amendments:  The 
amendments  completely  revise  the 
current  Technical  Specifications  related 
to  the  electrical  distribution  system  and 
incorporate  new  requirements  for 
system  operation,  limiting  conditions 
for  operation,  and  surveillance 
requirements. 

Date  of  Issuance:  September  4, 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  coincident 
with  implementation  of  the  Improved 
Technical  Specifications. 


Amendment  Nos.:  Unit  1-232;  Unit 
2-232;  Unit  3-231. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications.  ~ 

Date  of  initial  notice  in  Federal 
Register  December  3, 1997  (62  FR 
63975). 

The  May  2, 1997,  and  May  7, 1998, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  4, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  Coimty  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Florida  Power  Corporation,  et  al., 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
April  28, 1998. 

Brief  description  of  amendment:  The 
amendment  proposed  to  revise  the 
Improved  Technical  Specification 
5.6.2.8  to  change  the  scope  and 
fi^quency  of  volumetric  and  surface 
inspections  for  the  reactor  coolant  pump 
flywheels.  The  amendment  approves  the 
requested  change  to  reflect  the 
frequency  and  scope  of  these 
inspections  as  specified  in  Topical 
Report  WCAP-14535A. 

Date  of  issuance:  August  31, 1998. 

Effective  date:  August  31 ,  1998. 

Amendment  No.:  170. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fedenl 
Register:  July  29, 1998  (63  FR  40555) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  31, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
34428. 

GPU  Nuclear,  Inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County,  New  Jersey 

Date  of  application  foramendment: 
Jime  29, 1998,  as  supplemented  July  27, 
1998. 

Brief  description  of  amendment:  The 
amendment  reduces  the  scope  of  a 
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previous  amendment  request  dated 
February  22, 1996.  It  retains  the 
provision  to  delete  the  requirement  that 
the  biennial  inspection  of  the 
emergency  diesel  generators  ^EDGs)  be 
performed  during  shutdown,  permits 
skipping  diesel  starting  battery  capacity 
test  for  recently  installed  batteries,  and 
increases  the  minimum  loading  during 
diesel  testing  from  20%  to  80%.  hi 
addition,  there  are  wording  changes  to 
enhance  clarity  and  a  typograhpical 
error  is  corrected. 

Date  of  Issuance:  September  8, 1998. 

Effective  date:  September  8, 1998,  to 
be  implemented  within  30  days. 

Amendment  No.:  197. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  29, 1998  (63  FR  40556). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  8, 1998. 

No  signiBcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Ocean  County  Library, 
Reference  E)epartment,  101  Washington 
Street,  Toms  River.  NJ  08753. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan. 

Date  of  application  for  amendments: 
February  22, 1996. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  reference  NRC 
Regulatory  Guide  1.9,  Revision  3,  rather 
than  NRC  Regulatory  Guide  1.108. 
Revision  1,  for  the  determination  of  a 
valid  diesel  generator  test. 

Date  of  issuance:  September  2, 1998. 

Effective  date:  September  2. 1998, 
with  full  implementation  within  45 
days. 

Amendment  Nos.:  222  and  206. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  10, 1996  (61  FR  15990). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  2, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 


Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
June  10, 1998. 

Brief  description  of  amendments:  The 
amendments  defer  the  implementation 
date  of  Amendments  Nos.  216/200  to 
become  effective  when  modifications 
are  completed  but  not  later  than 
December  31.2000. 

Date  of  issuance:  August  31, 1998. 

Effective  date:  August  31. 1998,  with 
full  implementation  not  later  than 
December  31,  2000. 

Amendment  Nos.:  221  and  205. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  licenses. 

Date  of  initial  notice  in  Federal 
Register:  July  31, 1998  (63  FR  40940). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  31, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  MI  49085. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
June  22, 1995,  as  supplemented  on  May 
13. 1998. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  3.4.1.4  and  3.9.8.2  by 
deleting  footnotes  and  associated 
information  regarding  service  water 
system  header  operation  to  allow 
residual  heat  removal  system  operation 
to  be  consistent  with  current  regulations 
and  the  Standard  Technical 
Specifications — Westinghouse  Plants 
(NUREG-1431). 

Date  of  issuance:  September  8. 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  Nos.:  214  and  194. 

Facility  Operating  License  Nos.  DPR- 
70  andDPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  30, 1995  (60  FR 
45183). 

The  May  13, 1998,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination,  and  was  within  the 
scope  of  the  original  application. 


The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  8, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Southern  California  Edison  Company,  et 
al.  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
July  22, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  to  extend  the  allowed 
outage  time  (AOT)  for  ofi-site  circuits 
and  for  the  emergency  diesel  generator. 

Date  of  issuance:  September  9, 1998. 

Effective  date:  September  9. 1998,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  2-141;  Unit 
3-133. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Roister  July  31, 1998  (63  FR  40941). 

The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  9, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California,  P.  O.  Box  19557,  Irvine, 
Cahfomia  92713. 

Tennessee  Valley  Authority,  Docket  No. 
50-296.  Browns  Ferry  Nuclear  Plant, 
Unit  3,  Limestone  County,  Alabama 

Date  of  application  for  amendment: 
June  2, 1995,  revised  March  6, 1997,  as 
supplemented  April  11.  May  13.  and 
August  20. 1997.  and  March  13. 1998. 
(TS-353). 

Brief  description  of  amendment: 
Revises  Technical  Specifications  (TS)  to 
permit  implementation  of  upgrade  of 
power  range  neutron  monitor 
instrumentation.  Other  changes  also 
have  been  incorporated  to  thermal 
limits  specifications  to  implement 
average  power  range  monitor  and  rod 
block  monitor  TS  improvements,  and 
maximum  extended  load  Une  limit 
analyses. 

Date  of  issuance:  September  3, 1998. 

Effective  date:  September  3, 1998. 

Amendment  No.:  213. 

Facility  Operating  License  No.  DPR- 
68:  Amendment  revises  the  TS. . 

Date  of  initial  notice  in  Federal 
Register:  August  16, 1995  (60  FR 
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42609).  The  revision  dated  March  6, 
1997;  the  proposal  for  the  same  changes 
to  be  made  to  the  Improved  Standard  TS 
format  dated  April  11, 1997;  and  the 
supplemental  information  dated  May  13 
and  August  20, 1997,  and  March  13, 
1998,  did  not  affect  the  staffs  original 
fmding  of  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  3, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee  _ 

-Date  of  application  for  amendments: 
February  13, 1998  (TS  97-04). 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  by  relocating  the 
snubber  requirements  from  Section  3.7.9 
of  the  TS,  and  its  bases,  to  the  Sequoyah 
Nuclear  Plant  Technical  Requirements 
Manual.  This  change  does  not  alter  the 
requirements  for  operability  or 
surveillance  testing  of  the  snubbers. 
This  amendment  also  deletes  License 
Condition  2.C.(19),  for  Unit  1  only.  This 
condition  is  a  one-time  snubber-related 
action  that  was  completed  and  no  longer 
needs  to  be  included  in  the  SQN 
Operating  License. 

Date  of  issuance:  August  28, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  no  later 
than  45  days  after  issuance. 

Amendment  Nos.:  Unit  1-235  ;  Unit 
2-225. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TS. 

Date  of  initial  notice  in  Federal 
Register:  April  8, 1998  (63  FR  17235). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  28, 
1998. 

No  significantiiazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Toledo  Edison-Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  1,  Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
December  23, 1997. 


Brief  description  of  amendment:  This 
amendment  revised  Technical 
Specification  (TS)  Section  4.4.5, 
"Reactor  Coolant  System — Steam 
Generators — Surveillance  Requirements 
(SRs)."  SR  4.4.5.8  was  modified  to 
provide  flexibility  in  the  scheduling  of 
steam  generator  inspections  during 
refueling  outages. 

Date  of  issuance:  September  2, 1998. 

Effective  date:  September  2, 1998. 

Amendment  No.:  226. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  28, 1998  (63  FR  4327). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  2, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  OH  43606. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
June  30, 1998. 

Brief  description  of  amendment:  The 
licensee  proposes  to  delete  the 
calibration  requirements  for  emergency 
core  cooling  actuation 
instrumentation — core  spray  (CS) 
subsystem  and  low  pressure  coolant 
injection  (LPCI)  system  auxiliary  power 
monitor  since  the  relays  operate  from  a 
switched  input  and  functional  testing  is 
sufficient  to  demonstrate  the  relay 
pickup/dropout  capability. 

Date  of  Issuance:  September  1, 1998. 

Effective  date:  September  1, 1998,  to 
be  implemented  within  30  days. 

Amendment  No.:  162. 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  29, 1998  (63  FR  40563). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  1, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

Dated  at  RockvUIe,  Maryland,  this  1 7th  day 
of  September  1998. 


For  The  Nuclear  Regulatory  Cominission. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Feactor  Projects — 
III/IV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-25281  Filed  9-22-98;  8:45  am) 
BILUNQ  CODE  7SMM)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23439;  812-10976] 

The  Austria  Fund,  Inc.,  The  Spain 
Fund,  Inc.,  and  Alliance  Capital 
Management  L.P.;  Notice  of 
Application 

September  17, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  under  section  6(c)  of 
the  Act  granting  an  exemption  from 
section  19(b)  of  the  Act  and 
rule  19b-l  under  the  Act  to  permit 
certain  registered  closed-end  investment 
companies  to  make  periodic 
distributions  of  long-term  capital  gains 
in  any  one  taxable  year  pursuant  to  a 
distribution  policy  with  respect  to 
common  stock. 

APPLICANTS:  The  Austria  Fund,  Inc. 
("Austria  Fund"),  The  Spain  Fund,  Inc. 
("Spain  Fund"),  and  Alliance  Capital 
Management  L.P.  ("Alliance")  on  behalf 
of  each  other  existing  and  each  future 
closed-end  management  investment 
company  that  is  advised  by  Alliance  or 
by  an  entity  controlling,  controlled  by  or 
under  common  control  with  Alliance 
(collectively,  the  "Funds"). 

RUNG  DATE:  The  application  was  filed 
on  January  20, 1998  and  amended  on 
September  16, 1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  13, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 
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ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oeepak  T.  Pai,  Attorney- Adviser,  at 
(202)  942-0574,  or  Edward  P. 
Macdonald,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.,  Washington,  DC  20549  (tel.  202- 
942-8090). 

Applicants'  Representations 

1.  Austria  Fund  and  Spain  Fund  (the 
"Foreign  Fujids")  are  closed-end 
investment  companies  registered  under 
the  Act  and  organized  as  Maryland 
corporations.  Alliance,  a  Delaware 
limited  partnership  and  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940,  is  the  investment 
adviser  to  the  Foreign  Funds.  Austria 
Fund's  and  Spain  Fimd's  investment 
objectives  are  to  seek  long-term  capital 
appreciation  by  investing  primarily  in 
equity  securities  of  Austrian  companies 
and  Spanish  companies,  respectively. 
Common  shares  of  the  Foreign  Funds 
are  listed  on  the  New  York  Stock 
Exchange,  and  currently  trade  at  a 
discount  from  net  asset  value. 

2.  Each  of  the  Foreign  Funds  has 
adopted  a  distribution  policy  with 
respect  to  its  common  stock  imder 
which  the  Fund  will  make  quarterly 
distributions  to  its  shareholders  in  an 
amount  equal  to  2.5%  of  the  Fimd's  net 
asset  value,  determined  as  of  the 
beginning  of  the  quarter,  for  each  of  the 
first  three  calendar  quarters  of  each  year 
("Distribution  Policy").  Each  Foreign 
Fund's  fourth  calendar  quarter 
distribution  for  each  year  will  be  equal 
to  2.5%  of  each  Foreign  Fund's  net  asset 
value  determined  as  of  the  begiiming  of 
that  quarter.  Each  Fund's  Distribution 
PoUcy  may  in  the  future  provide  for  as 
many  as  twelve  monthly  distributions 
per  year  equal  to  a  fixed  percentage  of 
the  Fund's  net  asset  value. 

3.  If,  with  respect  to  any  fixed 
distribution  by  any  Fund  under  its 
Distribution  Policy,  the  Fimd's  net 
investment  income  and  net  realized 
short-term  capital  gains  are  less  than  the 
amount  of  the  distribution,  the 
difference  would  be  treated  as  having 
been  distributed  from  net  realized  long- 
term  capital  gains,  and  if  the  amount  of 
net  realized  long-term  capital  gains  is 
not  sufficient,  from  other  Fund  assets  as 


a  return  of  capital.  Each  Fund's  final 
distribution  for  each  calendar  year  will 
include  any  remaining  net  investment 
income  and  net  realized  short-term 
capital  gains  deemed,  for  federal  income 
tax  purposes,  undistributed  during  the 
year,  as  well  as  any  net  long-term 
capital  gains  realized  during  the  year. 

4.  Applicants  request  an  order  to 
permit  each  Fund  to  make  periodic 
distributions  of  long-term  capital  gains 
in  any  one  taxable  year,  so  long  as  each 
Fund  maintains  in  effect  a  distribution 
policy  with  respect  to  its  common  stock 
calling  for  a  fixed  number  of 
distributions  of  a  fixed  percentage  of 
each  Fund's  net  asset  value. 

Applicant's  Legal  Analjrsis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the  SEC  may 
prescribe,  distribute  long-term  capital 
gains  more  often  than  once  every  twelve 
months.  Rule  19b-l(a)  permits  a 
registered  investment  company,  with 
respect  to  any  one  taxable  year,  to  make 
one  capital  gains  distribution,  as 
defined  in  section  852(b)(3)(C)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code").  Rule  19b-l(a) 

.  also  permits  a  supplemental  distribution 
to  be  made  pursuant  to  section  855  of 
the  Code  not  exceeding  10%  of  the  total 
amount  distributed  for  the  year.  Rule 
19b-l(f)  permits  one  additional  long- 
term  capital  gains  distribution  to  be 
made  to  avoid  the  excise  tax  under 
section  4982  of  the  Code. 

2.  Applicants  assert  that  the  Umitation 
on  the  number  of  net  long-term  capital 
gains  distributions  in  rule  19b-l  under 
the  Act  prohibits  applicants  from 
including  available  net  long-term  capital 
gains  in  certain  of  its  fixed  distributions. 
As  a  result,  applicants  must  fund  these 
fixed  distributions  with  returns  of 
capital  (to  the  extent  net  investment 
income  and  realized  short-term  capital 
gains  are  insufficient  to  cover  a  fixed 
distribution).  Applicants  further  assert 
that,  in  order  to  distribute  all  of  its  long- 
term  capital  gains  within  the  limits  on 
the  number  of  long-term  capital  gains 
distributions  in  rule  19b-l,  applicants 
may  be  required  to  make  certain  of  its 
fixed  distributions  in  excess  of  the  fixed 
percentage  called  for  by  their 
Distribution  Policy. 

3.  Applicants  believe  that  the 
concerns  underlying  section  19(b)  and 
rule  19b-l  are  not  present  in  applicants' 
situation.  AppUcants  note  that  one  of 
these  concerns  is  that  shareholders 
might  not  be  able  to  distinguish  frequent 
distributions  of  capital  gains  and 
dividends  from  investment  income. 
Applicants  state  that  each  Fund's 


Distribution  Policy  will  be  described  in 
each  Fund's  communications  to  its 
shareholders,  including  each  Fund's 
annual  reports.  In  addition,  applicants 
state  that  the  Funds  will  send 
information  statements  that  comply 
with  rule  19a-l  under  the  Act  to  their 
shareholders.  Applicants  also  state  that 
a  statement  showing  the  amount  and 
source  of  distributions  received  during 
the  year  is  included  with  each  Fund's 
IRS  Form  1099-DIVA  reports  of 
distributions  for  that  year  sent  to  each 
Fund's  shareholders  who  received 
distributions  during  the  year  (including 
shareholders  who  sold  shares  during  the 
year). 

4.  AppUcants  note  that  another 
concern  underlying  section  19(b)  and 
rule  19b-l  is  that  frequent  capital  gains 
distributions  could  facilitate  improper 
sales  practices,  including  in  particular, 
the  practice  of  urging  an  investor  to 
purchase  fund  shares  on  the  basis  of  an 
upcoming  distribution  ("selling  the 
dividend"),  when  the  distribution 
would  result  in  an  immediate 
corresponding  reduction  in  a  Fund's  net 
asset  value  and  would  be,  in  efiiect,  a 
return  of  the  investor's  capital. 
Applicants  believe  that  this  concern 
does  not  apply  to  closed-end  investment 
companies,  such  as  the  Funds,  that  do 
not  continuously  distribute  shares. 
Applicants  state  that  the  condition  to 
the  requested  relief  would  further  assure 
that  the  concern  about  selling  the 
dividend  would  not  arise  in  connection 
with  a  rights  offering  by  a  Fund. 

5.  Applicants  further  state  that  any 
transferable  rights  offering  by  a  Fund 
will  comply  with  all  relevant  SEC  and 
staff  guidelines.  In  making  the  findings 
required  by  these  guidelines,  a  Fund's 
board  of  directors  will  consider,  among 
other  things,  the  brokerage  commissions 
and  compensation  to  be  paid  to 
underwriters  and  dealers  in  connection 
vdth  the  offering.  Applicants  also  state 
that  any  Fund  conducting  a  rights 
offering  will  include  a  representation  in 
the  underwriting  agreement  requiring 
the  underwriter  to  comply  with  the 
provisions  of  the  National  Association 
of  Securities  Dealers,  Inc.  rules 
governing  the  fairness  of  compensation 
and  that  an  underwriter  will  take  steps 
to  ensure  that  any  dealers  participating 
in  the  offering  comply  with  the 
provisions  of  those  rules. 

6.  Applicants  state  that  increased 
administrative  costs  also  are  a  concern 
underlying  section  19(b)  and  rule 
19b-l.  Applicants  assert  that  this 
concern  is  not  present  because  it  will 
continue  to  make  fixed  distributions 
regardless  of  whether  capital  gains  are 
included  in  any  particular  distribution. 
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7.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provisions  of  the 
Act,  if  and  to  the  extent  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  For  the  reasons 
stated  above,  applicants  believe  that  the 
requested  exemption  meets  the 
standards  set  forth  in  section  6(c)  of  the 
Act  and  woiild  be  in  the  best  interests 
of  the  Funds  and  their  shareholders. 

AppUcadnto'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  reUef  shall 
terminate  with  respect  to  a  Fimd  upon 
the  effective  date  of  a  registration 
statement  under  the  Seciirities  Act  of 
1933  for  any  future  public  offering  by  a 
Fund  of  its  shares  other  than:  (1)  a  rights 
offering  to  shareholders  of  the  Fund, 
provided  that  (a)  if  the  rights  are 
exercisable  between  the  date  a  dividend 
to  the  Fimd's  shareholders  is  declared 
and  the  record  date  of  the  dividend, 
each  offeree  is  provided  prominent 
disclosure  of  the  tax  effect  if  the  offeree 
exercises  the  rights  and  a  portion  of  the 
dividend  consists  of  long-term  capital 
gains,  and  (b)  the  Fund  has  not  engaged 
in  more  than  one  rights  offering  during 
any  given  calendar  year;  and  (2)  an 
offering  in  connection  with  a  merger, 
consolidation,  acquisition,  or 
reorganization  of  a  Fund;  unless 
applicants  have  received  from  the  staff 
of  the  Commission  written  assurance 
that  the  order  will  remain  in  effect. 

For  ttie  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-25369  Filed  9-22-98;  8:45  am] 
MUMQ  COOC  mO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fWease  No.  34-40445;  International  Series 
Reiaasa  No.  1157;  File  No.  SR-OTC— 88- 
1«I 

Setf'Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of  a 
Proposed  Rule  Change  Relating  to  the 
Enhancement  of  the  Current  Unk  With 
Deutsche  Borse  Clearing  AG 

September  16, 1998. 

Pursant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"'),'  notice  is  hereby  given  that  on 
September  15, 1998,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
as  described  in  Items  I,  n,  and  m  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  (rf  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change.  DTC 
will  open  a  free  of  payment  omnibus 
account  at  Deutsche  Borse  Clearing  AG 
("DBC"),  which  currendy  has  a 
participant  account  at  DTC,  in  order  to 
create  a  two-way  interface  between  DTC 
and  DBC. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
simimaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  piupose  of  the  proposed  rule 
change  is  to  facilitate  the  efficient 
processing  of  cross-border  securities 
transactions  between  participants  of 
DTC  and  DBC.  Under  the  proposed  nde 
change,  DTC  will  open  an  omnibus 
accoimt  at  DBC  in  order  to  create  a  two- 
way  interface  between  DBC  and  DTC. 
This  will  enable  efficient  inventory 
positioning  by  participants  of  DTC  and 
DBC  that  is  needed  to  settle  securities 
transactions  at  either  DTC  or  DBC.^  The 
two-way  interface  would  allow,  but 
would  not  require,  DTC  positions  in 


'  15  U.S.C  78s(b)(l). 

2  The  Conunission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

^Currently,  the  only  DTC^eligible  German  issues 
are  in  the  form  of  American  Depositary  Receipts  or 
Global  Depositary  Receipts.  However,  DTC 
anticipates  that  the  securities  of  DaimleiChrysler 
AG,  the  successor  company  formed  by  the  proposed 
merger  of  Daimler-Benz  Aktiengesellschaft  and 
Chrysler  Corporation,  will  be  made  DTC-eligible 
prior  to  November  1998. 


DBC-eligible  issues  to  be  held  in  DTC's 
accoimt  at  DBC. 

Under  the  existing  link  between  DTC 
and  DBC,  DBC  has  an  omnibus  account 
at  DTC  which  enables  DBC  to  effect 
book-entry  transactions  with  other  DTC 
participants.  The  current  link  allows 
DBC  and  its  participants  to  use  the 
custody,  book-entry,  and  deUvery 
services  of  DTC  for  transactions 
involving  securities  eligible  in  both 
systems.  The  current  link  allows  a  DTC 
participant  to  settle,  on  a  free  of 
payment  basis,  a  cross-border 
transaction  with  a  DBC  counterparty  by 
making  a  book-entry  deUvery  bom  its 
participant  account  at  DTC  to  the  DBC 
omnibus  account  at  DTC  and  by 
identifying  the  DBC  participant  account 
to  which  the  delivered  securities  should 
be  credited.  However,  the  current  link 
limits  book-entry  deliveries  from  a  DBC 
participant  to  a  DTC  counterparty  by 
requiring  that  the  securities  be 
physically  held  at  DTC.  A  DBC 
participant  is  therefore  not  able  to 
deliver  by  book-entry  means  positions 
held  in  its  account  at  DBC. 

DTC  anticipates  that  once  German 
ordinary  shares  are  made  DTC-eligible, 
the  existing  link  between  DTC  and  DBC 
will  be  inadequate.  A  DBC  participant 
attempting  to  deliver  such  shares  in 
settlement  of  a  trade  with  a  DTC 
counterparty  may  have  sufficient 
position  in  its  accoimt  at  DBC,  but 
unless  DBC  has  sufficient  position  in  its 
account  at  DTC,  settlement  could  not 
occur  through  the  existing  link.  The 
DBC  participant  would  be  required  to 
physically  withdraw  the  securities  from 
DBC  in  order  to  make  a  physical  deposit 
at  DTC.  Unless  participants  of  DTC  and 
DBC  are  able  to  intercoimect  their 
respective  inventories  at  the  two 
depositories  via  book-entry  movements, 
same-day  delivery  of  securities  may  not 
be  possible.  As  a  result,  a  participant 
may  incur  certain  expenses  associated 
with  its  failure  to  deliver.  Additionally, 
the  costs  and  risks  associated  with 
physically  withdrawing  and 
transporting  certificates  for  purposes  of 
redepositing  them  at  DTC,  which 
involves  reregistration  and  forwarding 
of  certificates  to  the  U.S.,  can  be 
significant. 

The  pro{}osed  enhancement  [i.e., 
opening  a  DTC  free  of  payment  omnibus 
account  at  DBC  and  thereby  creating  a 
two-way  interface)  would  substitute 
book-entry  movements  for  physical 
movement  of  securities  when  west- 
boimd  movements  of  securities  occur 
between  DBC  and  DTC  and  would 
eliminate  costs  and  risks  associated 
with  physical  movement.  A  DBC 
participant  would  be  able  to  settle,  on 
a  free  of  payment  basis,  a  cross-border 
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transaction  with  a  DTC  counterparty  by 
making  a  book-entry  delivery  from  its 
participant  account  at  DBC  to  the  DTC 
omnibus  account  at  DBC  and  by 
identifying  the  DTC  participant  account 
to  which  the  delivered  shares  should  be 
credited.  The  receiving  DTC  participant 
could  then  redeliver  on  a  free  or  versus 
payment  basis  within  DTC.  There  would 
be  no  need  for  transporting  physical 
certificates  to  DTC. 

Under  the  proposal,  DBC  would,  if 
required,  provide  subcustody  services 
such  as  income  collection,  maturity 
presentments,  and  reorganization 
procesang  on  seciuities  held  in  DTC's 
omnibus  accoimt  at  DBC  in  accordance 
with  DBC  procedures  as  DTC  currently 
does  on  securities  held  by  DTC  on 
behalf  of  DBC.  Whether  DTC  is  holding 
its  underlying  inventory  in  Germany  or 
in  the  U.S.,  DTC  services  to  participants 
would  be  the  same  as  currently 
provided. 

According  to  DTC,  the  primary 
benefits  of  opening  an  omnibus  account 
at  DBC  are:  (i)  avoidance  of  failed 
transactions  on  the  trade  settlement  date 
as  a  result  of  delays  resulting  from  the 
cxuxent  link;  *  (ii)  elimination  of  most 
physical  movements  of  German 
securities  between  DBC,  DTC,  and  U.S. 
and  German  transfer  agents  and  the 
costs  and  risks  associated  with  isuch 
movements;  and  (iii)  reduction  of  costs 
to  DTC  and  DBC  participants  related  to 
(i)  and  (ii).  The  realization  of  these 
benefits  is  consistent  with  DTC's 
objectives  of  providing  efficient  book- 
entry  clearance  and  settlement  facilities 
and  of  reducing  risk  to  DTC  participants 
by  immobilizing  certificates. 

DTC  believes  that  the  proposed  nrie 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(A)  of 
the  Act '  and  the  rules  and  regulations 
thereunder  because  the  proposed 
enhancements  will  reduce  risks  and 
associated  costs  to  participants  of  DTC 
and  DBC  by  streamlining  the  processing 
of  cross-border  securities  transactions 
between  U.S.  and  German  entities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


*  As  noted  above,  DTC  anticipates  that  this  will 
become  a  problem  once  German  securities  are  made 
DTC-eligible. 

»t5U.S.C.  78q-l(b)(3)(A). 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  ftt)m  DTC 
participants  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  aippropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commeats 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  aD  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)ring  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  fm 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-98-19  and 
should  be  submitted  by  October  14. 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Joaathan  G.  Katz, 
Secretary. 
[FR  Doc.  98-25370  Filed  9-22-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaase  No.  34-40442;  Rto  No.  SR-PCX- 
9&-43] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  inc.  Relating  to 
OptiMark  Pricing 

September  16. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  8, 1998,  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  in  below,  which  Items 
have  been  prepared  by  PCX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgaiiization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propmed  Rule  Chai^ 

The  PCX  proposes  to  change  its 
Schedule  of  Fees  and  Charges  for 
Exchange  Services  by  adding  OptiMark 
transaction  charges.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  die  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  atthe  places  specified 
in  Item  IV  below.  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  st^ements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose  — 

Backgmund.  OptiMark  is  an 
electronic  communications  and 
information  system  operated  by 
OptiMark  Services,  Inc.«  to  support 
trading  services  offered  by  the 
Exchange.  The  OptiMark  System  is  a 
computerized,  screen -based  trading 
service  intended  for  use  by  Exchange 


•17CFR20O.3O-3(a)(12). 


1 15  U.S.C  78s(b)(l). 
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members  and  their  customers  to  provide 
automatic  order  formulation,  matching, 
and  execution  capabilities  in  the  equity 
securities  listed  or  traded  on  the 
Exchange.  The  OptiMark  System  is 
intended  to  be  used  in  addition  to  the 
Exchange's  traditional  floor  facilities  to 
buy  and  sell  securities  on  the  PCX  by 
allowing  PCX  members  and  their 
customers  to  submit  ranges  of  trading 
interest  anonymously  from  their 
computer  terminals.  The  OptiMark 
System  would  then  identify  specific 
orders  capable  of  execution  and  all 
orders  matching  by  the  system  would  be 
automatically  executed  on  the 
Exchange. 

Proposed  fees.  The  Exchange 
proposes  to  charge  a  fee  of  $1.19  per  100 
shares  on  OptiMark  transactions  for 
OptiMark  customers  who  are  regular 
PCX  members  and  a  fee  of  $1.25  per  100 
shares  on  OptiMark  transactions  for 
OptiMark  customers  who  are  ASAP 
Members  on  the  PCX.* 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  3  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4),''  in 
particular,  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ni.  Date  of  ESiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  ig(b)(3)(A)  ^  and  subparagraph 


'  ASAP  Members  are  authorized  broker-dealers 
who  have  "automated  system  access  privileges." 
The  ASAP  Member  must  be  a  broker-dealer 
registered  under  Section  IS  of  the  Act.  See  Rule 
1.14,  "Automated  System  Access  Privileges 
(ASAP)." 

'  15  U.S.C  rsffb). 

••15U.S.C.  78f(b)(4). 

M5  U.S.C.  78s(b)(3)(A)(ii). 


(e)(2)  of  Rule  19b-4  thereunder.*  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX. 

All  submissions  should  refer  to  File 
No.  SR-PCX-98-43  and  should  be 
submitted  by  October  14, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  98-25410  Filed  9-22-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  Maps 
for  Oxnard  Airport,  Oxnard,  California 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  Noise  Exposure 


6  17CFR240.19b-4(e)(2). 

'  In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(fl. 

■  17  CFR  20O.3O-3(a)(12). 


Maps  submitted  by  the  county  of 
Ventura,  California,  for  Oxnard  Airport, 
under  the  provisions  of  Title  I  of  the 
Aviation  siafety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  and  14  CFR 
Part  150,  are  in  compliance  with 
applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  acceptance  of  the  Noise  Exposure 
Maps  for  Oxnard  Airport,  Oxnard, 
California  is  September  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  B.  Lieber,  Airport  Planner, 
Airports  Division,  AWP-611.1,  Federal 
Aviation  Administration,  Western- 
Pacific  Region.  Mailing  address:  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007. 
Telephone  (310)  725-3614.  Street 
address:  15000  Aviation  Boulevard, 
Hawthorne,  California  90261. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  finds 
that  the  Noise  Exposure  Maps  submitted 
for  Oxnard  Airport,  Oxnard,  California 
are  in  compliance  with  applicable 
requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150,  effective 
September  10, 1998. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
Noise  Exposure  Maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  FAR  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  Noise  Compatibility 
Program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  Noise  Exposure  Maps  and 
supporting  documentation  submitted  by 
the  county  of  Ventura.  The  specific 
maps  under  consideration  are  Exhibit  1, 
"1998  Noise  Exposure  Map"  and 
Exhibit  2,  "2003  Noise  Exposure  Map" 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for  Oxnard 
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Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  September 
10, 1998.  FAA's  acceptance  of  an  airport 
operator's  Noise  Exposure  Maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  (A) 
of  FAR  Part  150.  Such  acceptance  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  Noise 
Compatibility  Program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  Noise  Exposure  Map, 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  Noise 
Exposure  Maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  FAR 
Part  150  or  through  FAA's  review  of  the 
Noise  Exposure  Maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150, 
that  the  statutory  required  consultation 
has  been  accomplished. 

Copies  of  the  Noise  Exposure  Maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  Room 

617,  Washington,  DC  20591 
Federal  Aviation  Administration, 

Westem-Padfic  Region,  Airports 

Division,  Room  3012, 1500  Aviation 

Boulevard,  Hawthorne,  California 

90261 
Mr.  Rodney  L.  Murphy,  Director  of 

Airports,  County  of  Ventura,  555 

Airport  Way,  Camarillo,  California 

9310 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  in  Hawthorne,  California  on 
September  10, 1998. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  AWP-600. 
Western-Pacific  Region. 
IFR  Doc.  98-25470  Filed  9-22-98;  8:45  am) 

BILUNQ  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminis^tion 

Acceptance  of  Noise  Exposure  Maps 
for  Camariilo  Airport,  Camarilio, 
Cailfomia 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  Noise  Exposure 
Maps  submitted  by  the  county  of 
Ventura,  California,  for  Camarillo 
Airport,  imder  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  Part  150,  are  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  acceptance  of  the  Noise  Exposure 
Maps  for  Camarillo  Airport,  Camarillo, 
California  is  September  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  B.  Lieber,  Airport  Plaimer, 
Airports  Division,  AWP-611.1,  Federal 
Aviation  Administration,  Western- 
Pacific  Region.  Mailing  address:  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007. 
Telephone  (310)  725-3614.  Street 
address:  15000  Aviation  Boulevard, 
Hawthorne,  California  90261. 
Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  Noise  Exposure  Maps  submitted 
for  Camarillo  Airport,  Camarillo, 
Cahfomia  are  in  compUance  with 
applicable  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150, 
effective  September  10, 1998. 

Under  Section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
Noise  Exposure  Maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community. 


government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  reqairements  of  FAR  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  Noise  Compatibility 
Program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  and 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  Noise  Exposure  Maps  and 
supporting  documentation  submitted  by 
the  county  of  Ventura.  The  specific 
maps  under  consideration  are  Exhibit  1, 
"1998  Noise  Exposure  Map"  and 
Exhibit  2,  "2003  Noise  Exposure  Map" 
in  the  submission.  The  FAA  has 
determined  that  these  maps  for 
Camarillo  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  September 
10, 1998.  FAA's  acceptance  of  an  airport 
operator's  Noise  Exposure  Maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  (A) 
of  FAR  Part  150.  Such  acceptance  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  Noise 
Compatibility  Program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  Noise  Exposure  Map, 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  Noise 
Exposure  Maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  fit>m 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  FAR 
Part  150  or  through  FAA's  review  of  the 
Noise  Exposure  Maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  whidi 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150, 
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that  the  statutory  required  consultation 
has  been  accomplished. 

Copies  of  the  Noise  Exposure  Maps 
and  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  Room 

617,  Washington,  DC  20591 
Federal  Aviation  Administration, 

Western-Pacific  Region,  Airports 

Division,  Room  3012,  ISOOO  Aviation 

Boulevard,  Hawthorne,  California 

90261 
Mr.  Rodney  L.  Murphy,  Director  of 

Airports,  County  of  Ventura,  555 

Airport  Way,  Camarillo,  California 

9310 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FUKTHER  MFOMfUTION 
CONTACT. 

Issued  in  Hawthorne,  California  on 
September  10, 1998. 
HenMBCBliM, 

Manager,  Airports  Division,  AWP-600, 
Western-Pacific  Begion. 
(FR  Doc  98-25471  Filed  9-22-98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

FMtoral  Aviation  Adminittnrtlon 

Aviation  Ruiemaiiing  Advisory 
CommitlM;  Transport  Airpiana  aiKl 
Engina  issues    New  Taaks 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory 
CommiUee  (ARAC). 

SUMMARY:  Notice  is  given  of  new  tasks 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC 
FOR  FURTHER  Mf  ORMATKM  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-110),  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 


commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33,  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

TheTaska 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  tasks: 

Task  5:  Power  Plant  Fire  Mitigation 
Requirements 

Specific  Tasks — ^Phase  I 

1.  Rule  Harmonization 

(a)  JAR  25.1183  has  a  (c)  paragraph 
that  adds  the  requirement  for 
components  to  be  fireproof  where,  if 
damaged,  fire  could  spread  or  essential 
services  could  be  adversely  affected. 

(b)  FAR/JAR  25.1187,  25.1189(a)  and 
25.1193(c)  are  considered  equivalent — 
no  harmonization  is  required. 

2.  Advisory  Material  (AC/AMJ) 
Harmonization 

(a)  FAR  25.1187— Drainage  and 
Ventilation  of  Fire  Zones.  FAA 
regulation  requires  the  provisions  for 
flanunable  fluid  drainage,  including  the 
drainage  path  and  drainage  capacity,  be 
demonstrated  to  be  effective  under 
anticipated  conditions.  Draft  AC 
25.1187,  published  for  comments, 
describes  the  methodology  to  be  used. 
FAA  and  JAA  agreement  on  an 
acceptable  means  of  demonstrating 
compliance  is  required.  The  Advisory 
Material  to  be  developed  should  provide 
guidance  on  an  acceptable  means  of 
demonstrating  compliance  for  "drainage 
of  flammable  fluids". 

(b)  FAR  25.1189(a)— Shutoff  Means. 
This  paragraph  requires  shutoff  valves 
to  prevent  a  hazardous  quantity  of 
flammable  fluid  entering  a  fire  zone 
following  detection  of  a  fire.  The  central 
issue  to  be  resolved  is  associated  with 
FAA/JAA  agreement  of  the  definition  of 
"hazardous  quantity"  of  flammable 
fluid.  The  working  group  should 
provide  guidance  to  the  FAA  and  JAA 
to  define  what  is  considered  a 
"Hazardous  Quantity  of  Flammable 
Fluid"  when  showing  compliance  to 
this  regulation. 

(c)  FAR  25.1193(c)— Cowling  and 
Nacelle  Skin.  FAA  requires  the  nacelle 
be  fireproof  for  360  degrees,  unless 
aerodynamic  testing  shows  that  fire 

.  exiting  the  nacelle  poses  no  additional 


hazards  to  the  airfiame.  JAA  reportedly 
accepts  90  degrees  (45  degrees  from 
pylon  centerline)  without  additional 
testing.  JAA  NPA  proposes  to  provide 
guidance  OAA  PNPA  25E-266).  FAA 
and  JAA  should  document  current 
practices  for  use  by  Task  Group 
consideration  towards  development  of 
harmonized  guidance  regarding  this 
subject.  The  Guidance  Material  to  be 
developed  should  provide  guidance  on 
an  acceptable  means  of  demonstrating 
that  the  extent  of  fire  proof  cowling 
assures  "no  additional  hazard  to  the 
airframe"  fat  all  types  of  transport 
category  airplane  engine  installations. 

The  FAA  expects  ARAC  to  submit  its 
lecommendation(s)  resulting  from  Phase 
I  by  November  30.  2000. 

Specific  Tasks — ^PhaseQ  - 

1.  Rule  Harmonization 

(a)  Harmonize  the  definitions  of  the 
terms  "fire  resistant"  and  "fire  proof  in 
FAR  1  and  JAR  1. 

2.  Advisory  Material  (AC/AMJ) 
Harmonization 

(a)  Draft  additional  advisory  material 
for  25.903(d)(1)  related  to  minimizing 
the  hazard  associated  with  engine  case 
bumthrough. 

(b)  Validate  and  harmonize  the  Fire 
Test  Guidance  Material  in  Paragraph  8 
of  AC  20-135  (may  be  transferred  to  be 
included  in  bumthrough  advisory 
material). 

(c)  Validate  and  Harmonize  the  FAR/ 
JAR  Advisory  Material  for  Engine  Case 
Bumthrough  and/or  Related  Engine  Fire 
Test  Gmdance  material  such  as  an  ISO 
standard. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  Phase 
n  by  April  1,2001. 

Task  6:  Prohibition  of  Inflight  Operation 
for  Turbopropeller  Reversing  System 
and  Turbojet  Thrust  Reversing  System 
Intended  for  Ground  Use  Only 

Recommend  harmonized  changes  to 
FAR/JAR  25.1155  which  would  require 
a  means  to  prevent  the  flight  crew  of 
turbine  powered  airplanes  from 
inadvertently  or  intentionally  placing 
the  propellers  into  beta,  deploying  the 
thrust  reverser  while  inflight,  or 
otherwise  commanding  reverse  thrust, 
unless  the  airplane  has  been  certified  for 
such  operation.  In  addition  to  the 
harmonized  mle  recommendation, 
harmonized  advisory  material  may  also 
need  to  be  developed  in  order  to  further 
standardize  compliance  with  the 
recommended  rule. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  July  31,  2001. 
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Task  7;  Powerplant  Inflict  Restarting 

Review  FAR  25.903(e)  and 
corresponding  JAR  requirement  related 
to  inflight  restarting  and  generate  an 
amended  harmonized  requirement  that 
provides  a  minimiun  engine  restart 
capability  within  the  airplane  operating 
envelope  following  loss  of  all  engine 
thrust,  hi  addition,  provide  harmonized 
advisory  material  that  defines  the 
acceptable  methods  of  compliance  to 
the  amended  regulations.  Both  of  these 
tasks  should  take  into  account  and 
address: 

1.  Review  of  the  service  history. 

2.  Review  of  inherent  starting 
capability  of  the  engines  at  the  time  the 
original  25.903(e)  rule  was  promulgated. 

3.  Alternative  design  means  for 
restarting  main  engines. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
taskby  July  31,  2001. 

The  FAA  requests  that  ARAC  draft 
appropriate  regulatory  doomients  with 
supporting  economic  and  other  reqiiired 
analyses,  and  any  other  related  guidance 
material  or  collateral  documents  to 
support  its  recommendations.  If  the 
resulting  recommendation(s)  are  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

Worldng  Group  Activity 

The  Powerplant  Installation 
Harmonization  Working  Group  is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  pubUcation  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  gmdance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compUance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 


disposition  of  any  substantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each  - 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  pubhc 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Powerplant 
Installation  Harmonization  Working 
Group  will  not  be  open  to  the  pubUc, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  pubUc 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  September 
17, 1998. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulewaking 
A  dvisory  Committee. 

(PR  Doc.  9»-25469  Filed  9-22-98;  8:45  am] 
nUINO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation 
Advisory  Committee— Open  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Commercial  Space 
Transportation  Advisory  Committee 
Open  Meeting. 

summary:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  5  U.S.C.  App.  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Thursday, 
October  22, 1998,  from  8:00  a.m.  to  1:00 
p.m.  in  the  Bessie  Coleman  Conference 
Room,  Federal  Aviation  Administration 
Headquarters  building  at  800 
Independence  Avenue  SW,  in 
Washington,  DC.  This  will  be  the 
twenty -eighth  meeting  of  the 
COMSTAC. 

The  agenda  for  the  meeting  will 
include  reports  from  the  COMSTAC 
Working  Groups;  a  legislative  update  on 
Congressional  activities  involving 
commercial  space  transportation;  an 
activities  report  from  FAA's  Associate 
Administrator  for  Commercial  Space 
Transportation  (formerly  the  Office  of 
Commercial  Space  Transportation  [60 
FR  62762.  December  7, 1995));  and  a 
special  presentation  on  state 
government  support  of  commercial 


space  launch  activities  by  commercial 
spaceport  operators.  The  meeting  is 
open  to  the  public;  however,  space  is 
limited. 

Meetings  of  the  Technology  and 
Innovation,  Reusable  Launch  Vehicle, 
Risk  Management,  and  Launch 
Operations  and  Support  Working 
Groups  will  be  held  on  Wednesday. 
October  21,  1998.  For  specific 
information  concerning  the  times  and 
locations  of  these  meetings,  contact  the 
Contact  Person  listed  below. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Parker  (AST-200),  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST).  800 
Independence  Avenue  SW,  Room  331, 
Washington,  DC  20591,  telephone  (202) 
267-8308. 

Dated:  September  17, 1998. 
Patricia  G.  Smith, 

Associate  Administrator  for  Commercial 
Space  Transportation. 

(FR  Doc.  98-25468  Filed  9-22-98;  8:45  am) 
■LIMQ  CODE  4Sia-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  AppUcations  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  pubUshing  the  following  Ust  of 
exemption  appUcations  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT. 
J.  Suzanne  Hedgepeth,  Director,  Office 
of  Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Pn^rams  Administration.  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590-0001,  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information  frY>m 
applicant. 
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2.  Extensive  public  comment  under 

review. 

3.  Application  is  technically  very 

complex  and  is  of  significant 
impact  or  precedent-setting  and 
requires  extensive  analysis. 


4.  Staff  review  delayed  by  other  priority 
issues  or  volimie  of  exemption 
applications. 

Meaning  of  Application  Number 
Suffixes 

N — New  application 
M — ^Modification  request 

New  Exemption  Applications 


PM — ^Party  to  application  with 
modification  request 

Issued  in  Washington,  DC,  on  September  9, 
1998. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of 

completion 


11540-N 
11682-N 
11687-N 
11699-N 
11761-N 
11767-N 
11774-N 
11783-N 
11815-N 
11817-N 
11821-N 
11862-N 
11883-N 
11884-N 
11894-N 
11927-N 
11934-N 
1193a-N 
11947-N 
11954-N 
11982-N 
11983-N 
12003-N 
12004-N 
12020-N 
12022-N 
12029-N 
12032-N 
1203S-N 
12044-N 
12052-N 


Convenience  Products,  Fenton,  MO 

Cryolor,  Argancy,  57365  Ennery — France  

Tri  Tank  Corp,  Syracuse,  NY  

GEO  Specialty  Chemicals,  Bastrop,  LA 

Vulcan  Chemicals,  Birmingham,  AL 

Ausimont  USA,  Inc.,  Thorofare.  NJ 

Safety  Disposal  System,  Inc.,  Opa  Locka,  FL „. 

Peoples  Natural  Gas,  Rosemount,  MN 

Union  Pacific  Railroad  Co.  et  al.  Omaha,  NE 

FIBA  Technologies,  Inc.,  Westtxiro,  MA 

Wyoming  Department  of  Transportation,  Cheyenne,  WY 

The  BOC  Group,  Murray  Hill,  NJ  

Brownie  Tank  Mfg.,  Co.,  Minneapolis,  MN 

Degussa  Corporation,  RkJgefield  Park,  NJ  

Quicksilver  Fitwrglass  Manufacturing  Ltd.,  Strome,  Alberta,  CN 

Alaska  Marine  Lines,  Inc.,  Seattle  WA 

UtiliCorp  United,  Inc.,  Omaha,  NE  

Steel  Shipping  Container  Institute,  Washington,  DC : 

Patts  Fabrication  &  Services,  Odessa,  TX „...., 

Republic  Environmental  Systems  (PA),  Inc.,  HatfieW,  PA „„, 

Wet>asto  Themiosystems,  Inc.,  Madison  Heights,  Ml  „., 

Degussa  Corporation,  RidgefiekJ  Park,  NJ  

Degussa  Corporation,  Ridgefield  Park,  NJ  

Atfa,  SA,  Portugal , 

Rhone-Poulenc,  Inc.,  Shelton,  CT 

Taylor-Wharton  Co.,  Harrisburg,  PA  

NACO  Technologies,  Lombard,  IL  

Physical  Acoustics  Quality  Sen^ices,  Lawrenceville,  NJ 

PPG  Industries.  Inc.,  Pittsburgh,  PA : 

Reagent  Chemical  &  Research,  Inc.,  Houston,  TX  

Engineered  Cartmns,  Inc.,  Borger,  TX 


1 


.4 


10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
11/30/1998 
11/30/1998 
11/30/1998 
11/30/1998 
11/30/1998 
11/30/1998 
11/30/1998 
9/30/1998 
11/30/1998 
11/30/1998 
11/30/1998 
11/30/1998 
11/30/1998 


[FR  Doc.  98-25419  Filed  9-22-98;  8:45  ami 
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Modifications  to  Exemptions 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated 

date  of 

completion 


4354-M  . 
6610-M  . 
7887-M  . 
8556-M  . 
9064-M  . 
9266-M  . 
9421-M  . 
9706-M  . 
9819-M  . 
10047-M 
10138-M 
10365-M 
10429-M 
10458-M 
10996-M 
11167-M 
11270-M 
11378-M 


PPG  Industries,  Inc.,  Pittsburgh,  PA  

ARCO  Chemical  Company,  Newtown  Square,  PA 

Kosdon  Enterprises,  Ventura,  CA 

Air  Products  and  Chemicals,  Inc.,  Allentown,  PA 

Propack,  Inc.,  Essington,  PA 

ERMEWA,  Inc.,  Houston,  TX  

Taylor-Wharton  Co.,  Harrisburg,  PA  „ 

Taylor-Wharton  Co.,  Harrisburg,  PA 

Halliburton  Energy  Sen/Ices,  Inc.,  Duncan,  OK  .„.., 

Taylor-Wharton  Co.,  Harrisburg,  PA  ..., 

Betz  Dearborn,  Inc.,  Trevose,  PA  „ 

U.S.  Enrichment  Corporation,  Bethesda,  MD  

Baker  Performance  Chemicals,  Inc.,  Houston,  TX  

Marsulex,  Inc.,  Sudbury,  Ontario,  CN  , 

Kosdon  Enterprises,  Ventura.  CA  

ECO-Pak  Specialty  Packaging,  Elizabethton,  TN 

The  Specialty  Chemicals  DIv.  of  B.F.  Goodrich  Co.,  Cleveland,  OH 
Astrotech  Space  Operations,  Inc.,  Titusville,  FL 


09/30/1998 
09/29/1998 
09/30/1998 
09/30/1998 
09/30/1998 
09/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
10/30/1998 
11/30/1998 
10/30/1998 
10/30/1998 
11/30/1998 
10/30/1998 
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Modifications  to  Exemptions— Continued 


Application  No. 


11516-M 


Applicant 


Falcon  Safety  Products,  Somerville,  NJ 


Reason  for 
delay 


Parties  to  Exemption  Applications  With  Modification 


Application  No. 


11352-PM 


Applicant 


PepsiCo.,  Inc.,  Arlington,  TX 


Reason  for 
delay 


50957 


Estimated 

date  of 
completion 


09/30/1998 


Estimated 

date  of 
completion 


11/30/1998 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
[AC-26:  GTS  No.  8215] 

Northfieid  Federal  Savings,  Baltimore, 
Maryland;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
September  16, 1998,  the  Director, 


Corporate  Activities,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Northfieid 
Federal  Savings,  Baltimore,  Maryland, 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552,  and  the 


Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  N.E.,  Atlanta,  GA  30309. 

Dated:  September  17, 1998. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[PR  Doc.  98-25356  Filed  9-22-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFDA  NO.:  84.031  H] 

Notice  Inviting  Applications  for 
Designation  as  Eligible  Institutions  for 
Fiscal  Year  (FY)  1999  for  the  Part  A 
Strengthening  Institutions  and 
Hispanic-Serving  Institutions  (HSis) 
Programs 

Purpose  of  Program 

Institutions  of  higher  education  must 
meet  specific  statutory  and  regulatory 
requirements  to  be  designated  eligible  to 
receive  funds  under  the  Strengthening 
Institutions  and  HSI  Programs 
authorized,  respectively,  under  Part  A  of 
Title  III  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA).  An  institution 
that  is  designated  as  an  eligible 
institution  under  those  programs  may 
apply  for  grants  under  those  programs, 
and  may  also  receive  a  waiver  of  certain 
non-Federal  share  requirements  under 
the  Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG)  and  Federal 
Work  Study  (FWS)  Programs.  These 
latter  two  programs  are  student  financial 
assistance  programs  authorized  imder 
Title  IV  of  the  HEA.  Qualified 
institutions  may  receive  these  waivers 
even  if  they  are  not  recipients  of  grant 
funds  under  the  Strengthening 
Institutions  or  HSI  Program. 

If  an  institution  is  interested  in 
obtaining  eligibility  for  piuposes  of 
receiving  a  new  grant  under  the 
Strengthening  Institutions  or  HSI 
Program,  it  must  submit  its  appUcation 
to  the  Department  by  February  15, 1999. 
If  an  institution  is  interested  solely  in 
obtaining  a  waiver  under  the  FSEOG 
and  FWS  Programs,  it  must  submit  its 
apphcation  by  May  28, 1999. 
Accordingly,  if  an  institution  is 
interested  in  applying  both  for  a  grant 
and  a  waiver,  it  must  submit  its 
application  by  February  15,  1999  to  be 
eligible  for  the  grant  competition. 

Early  Applications 

If  an  institution  submits  its 
application  to  the  Department  by 
niecember  11, 1998,  the  Department  will 
notify  the  applicant  of  its  eligibility 
status  by  January  20,  1999.  An  applicant 
that  believes  it  failed  to  be  designated  as 
an  eligible  institution  because  of  errors 
in  its  application  or  because  it 
submitted  insufficient  information  may 
submit  an  amended  appUcation  to  the 
Department.  The  applicant  must  submit 
that  application  by  February  15, 1999  to 
be  eligible  for  the  grant  competition.  It 
has  until  May  28, 1999  to  submit  an 
amended  application  for  a  FSEOG  or 
FWS  waiver  request. 


If  an  applicant  submits  its  initial 
application  after  December  11, 1998  but 
before  January  20, 1999,  the  Department 
does  not  guarantee  that  it  will  be  able 
to  review  that  application  and  notify  the 
applicant  in  time  to  allow  revisions  to 
the  apphcation  by  the  February  15, 1999 
deadline. 

Because  of  the  direct  benefits  to 
institutions  that  are  able  to  revise 
unapproved  applications,  the 
Department  strongly  recommends  that 
institutions  apply  by  the  December  11, 

1998  deadline. 

Deadline  for  Transmittal  of 
Applications:  February  15,  1999  for 
applicants  who  wish  to  compete  for  new 
grants  under  the  Strengthening 
Institutions  and  HSI  Programs;  May  28, 

1999  for  applicants  who  wish  to  apply 
only  for  FSEOG  and  FWS  waivers;  and 
December  11, 1998  for  early  application 
reviews. 

Applications  Available:  October  30, 
1999. 

Eligibility  Information:  To  qualify  as 
an  eUgible  institution  under  the  HSI 
Program,  an  institution  must  first 
qualify  as  an  eligible  institution  under 
the  Strengthening  Institutions  Program. 
To  quaUfy  as  an  eUgible  institution 
imder  the  Strengthening  Institutions 
Program,  an  applicant  must  (1)  be 
accredited  or  preaccredited  by  a 
nationally  recognized  accrediting 
agency;  (2)  be  legally  authorized  by  the 
State  in  which  it  is  located  to  be  a  jimior 
or  community  college  or  to  provide  a 
bachelor's  degree  program;  and  (3)  have 
a  high  enrollment  of  needy  students.  In 
addition,  its  education  and  general 
(E&G)  expenditures  per  full-time 
equivalent  (FTE)  imdergraduate  student 
must  be  low  in  comparison  with  the 
average  E&G  expenditures  per  FTE 
imdergraduate  student  of  institutions 
that  offer  similar  instruction.  The 
complete  eUgibility  requirements  are 
found  in  the  Strengthening  Institutions 
Program  regulations,  34  CFR  607.2- 
607.5.  The  regulations  may  also  be 
accessed  by  visiting  the  follov\ring 
Department  of  Education  web  site  on 
the  World  Wide  Web:  http:/ 
www.ed.gov/offices//OPE/OHEP 

Enrollment  of  Needy  Students:  Under 
34  CFR  607.3(a),  an  institution  is 
considered  to  have  a  high  enrollment  of 
needy  students  if — (1)  at  least  50 
percent  of  its  degree  students  received 
financial  assistance  imder  one  or  more 
of  the  following  programs:  Federal  Pell 
Grant,  FSEOG,  FWS,  and  Federal 
Perkins  Lo£m  Programs;  or  (2)  the 
percentage  of  its  undergraduate  degree 
students  who  were  enrolled  on  at  least 
a  half-time  basis  and  received  Federal 
Pell  Grants  exceeded  the  median 
percentage  of  undergraduate  degree 


students  who  were  enrolled  on  at  least 
a  half-time  basis  and  received  Federal 
Pell  Grants  at  comparable  institutions 
that  offered  similar  instruction. 

To  qualify  under  this  latter  criterion, 
an  institution's  Federal  Pell  Grant 
percentage  for  base  year  1996-97  must 
be  more  than  the  median  for  its  category 
of  comparable  institutions  provided  in 
the  table  set  forth  below  in  this  notice. 

Educational  and  General 
Expenditures  Per  Full-Time  Equivalent 
Student:  An  institution  should  compare  . 
its  average  E&G  expenditures  per  FTE 
student  to  the  average  E&G  expenditure 
per  FTE  student  for  its  category  of 
comparable  institutions  contained  in  the 
table  set  forth  below  in  this  notice.  If  the 
institution's  average  E&G  expenditure 
for  the  1996-1997  base  year  is  less  than 
the  average  for  its  category  of 
comparable  institutions,  it  meets  this 
eUgibility  requirement. 

An  institution's  E&G  expenditures  are 
the  total  amount  it  expended  during  the 
base  year  for  instruction,  research, 
pubhcservice,  academic  support, 
student  services,  institutional  support, 
operation  and  maintenance, 
scholarships  and  fellowships,  and 
mandatory  transfers. 

Table 

The  following  table  identifies  the 
relevant  median  Federal  Pell  Grant 
percentages  and  the  average  E&G 
expenditures  per  FTE  student  for  the 
1996-97  base  year  for  the  four  categories 
of  comparable  institutions: 


Median 

Pell 

Average 

Student 

Grant 

E&G 

percent- 

FTE 

age 

2-year  Public  Institutions 

26.9 

$8,132 

2-year  Non-Profit  Pri- 

vate Institutions  

39.1 

12,322 

4-year  Public  Institutions 

28.7 

17,067 

4-year  NorvProfit  Pri- 

vate Institutions  

27.1 

24,756 

Waiver  Information:  Institutions  of 
higher  education  that  are  unable  to  meet 
the  needy  student  enrollment 
requirement  or  the  E&G  expenditure 
requirement  may  apply  to  the  Secretary 
for  waivers  of  these  requirements,  as 
described  in  34  CFR  607.3(b)  and 
607.4(c)  and  (d).  Institutions  requesting 
a  waiver  of  the  needy  student 
requirement  must  include  the  detailed 
information  described  in  the 
instructions  for  completing  the 
application. 

The  waiver  authority  provided  in  34 
CFR  607.3(b)(2)  and  (3),  refers  to  "low- 
income"  students  and  families.  The 
regulations  define  "low-income"  as  an 
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amount  that  does  not  exceed  150 
percent  of  the  amount  equal  to  the 
poverty  level  in  1996-97  base  year  as 
established  by  the  U.S.  Bureau  of  the 
Census,  34  CFR  607.3(c).  For  the 
purposes  of  this  waiver  provision,  the 
following  table  sets  forth  the  low- 
income  levels  for  the  various  sizes  of 
famiUes: 

1997-98  Base  Year  low-Income 
Levels 


Size -of  family 
unit 

Contig- 
uous 48 
States, 
the  Dis- 
trict of 
Colum- 
bia, and 
outlying 
jurisdic- 
tions 

Alaska 

Hawaii 

1  

2  

w    »■••■•■■•••■■%•••• 

4  ..... 

5  „. 

6  

7  

8 

12,075 
16.275 
20.475 
24,675 
28,875 
33,075 
37.275 
41.475 

15.105 
20.355 
25.605 
30.855 
36.105 
41.355 
46.605 
51.855 

13.890 
18.720 
23.550 
28.380 
33,210 
38.040 
42.870 
47.700 

For  family  imits  with  more  than  eight 
members,  add  the  following  amount  for 
each  additional  family  member:  $2,800 
for  the  contiguous  48- states,  the  District 
of  Columbia  and  outlying  jurisdictions; 
$3,500  for  Alaska;  and  $3,220  for 
Hawaii. 

The  figures  shown  as  low-income 
levels  represent  amounts  equal  to  150 
percent  of  the  family  income  levels 
estabUshed  by  the  U.S.  Bureau  of  the 
Census  for  determining  poverty  status. 
The  Census  levels  were  published  by 
the  U.S.  Department  of  Health  and 
Human  Services  in  the  Federal  Register 


on  February  24, 1998  (63  FR  9235- 
9238). 

In  reference  to  the  waiver  option 
specified  in  34  CFR  607.3(b)(4)  of  the 
regulations,  information  about 
"metropolitan  statistical  areas"  may  be 
obtained  by  requesting  the  Metropolitan 
Statistical  Areas,  1993,  order  niunber 
PB93-ig2664,  fi-om  the  National 
Technical  Information  Services, 
Document  Sales.  5285  Port  Royal  Road, 
Springfield.  Virginia  22161,  telephone 
number  (703)  487-4650.  There  is  a 
charge  for  this  publication. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (E£)GAR)  in 
34  CFR  parts  74,  75.  77,  82,  85.  and  86; 
and  the  regulations  applicable  to  the 
eligibiUty  process  include  the 
Strengthening  Institutions  Program 
regulations  in  34  CFR  part  607. 

For  Applications  or  Information 
Contact:  Ellen  M.  Sealey,  Margaret  A. 
Wheeler,  or  Anne  S.  Young, 
Institutional  Development  and 
Undergraduate  Education  Service.  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW,  (Portals 
CY-80)  Washington.  DC  20202-5335. 
Telephone  (202)  708-8866,  708-9926, 
and  708-8839.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabiUties  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 


in  an  alternate  format,  also,  by 
contacting  the  FIRS.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  appUcation  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  pubUsbed  in  the 
Federal  Register,  in  text  or  portable 
doc\unent  format  (pdl)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  bee  at  1-888-293- 
6498.  __ 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  Eiepartment. 
Telephone:  (202)  219-1511  or,  toll  free, 
1-800-222-4922.  The  documents 
located  imder  Option  G — Files/ 
Announcements,  Bulletins,  and  Press 
Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 


Program  Authority:  20  U.S.C.  1057, 1059c. 
and  1065a. 

Dated:  September  14, 1998. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  98-25366  Filed  9-22-98;  8:45  am] 
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for  New  Awards  for  Fiscal  Year  1999; 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.  84.153A  and  84.220A] 

Business  and  International  Education 
Program  (CFDA  84.1 53A)  and  Centers 
for  International  Business  Education 
Program  (CFDA  84.220A);  Notice 
Inviting  Applications  For  New  Awards 
For  Fiscal  Year  (FY)  1999 

Purpose  of  Program:  (a)  The  Business 
and  International  Education  Program 
provides  grants  to  enhance  international 
business  education  programs  and 
expand  the  capacity  of  the  business 
community  to  engage  in  international 
economic  activities,  (b)  The  Centers  for 
International  Business  Education 
Program  provides  grants  to  eligible 
applicants  to  pay  the  Federal  share  of 
the  cost  of  planning,  establishing,  and 
operating  centers  for  international 
business. 

Eligible  Applicants:  (a)  Institutions  of 
higher  education  that  have  entered  into 
agreements  with  business  enterprises, 
trade  organizations,  or  associations 
engaged  in  international  economic 
activity  are  eligible  to  apply  for  a  grant 
under  the  Business  and  International 
Education  Program,  (b)  Institutions  of 
higher  education  and  combinations  of 
institutions  of  higher  education  may 
apply  for  a  grant  under  the  Centers  for 
International  Business  Education 
Program. 

Applications  Available:  September 
28, 1998. 

Deadline  for  Transmittal  of 
Applications: 

November  13, 1998— {84.153A) 
November  16, 1998— (84.220A) 

Deadline  for  Intergovernmental 
Review: 

January  12, 1999— (84.153A) 
January  15. 1999— (84.220A) 

Available  Funds:  The  Congress  has 
not  yet  enacted  a  FY  1999  appropriation 
for  the  Department  of  Education. 
However,  the  Department  is  publishing 
this  notice  in  order  to  give  potential 
applicants  adequate  time  to  prepare 
applications.  The  estimated  amount  of 
funds  available  for  this  program  is  based 
on  the  President's  FY  1999  budget. 

Estimated  Range  of  Awards: 
$50,000-n$90,000— (84.153A) 
$150,000-5310,000— {84.220A) 

Estimated  Average  Size  of  Awards: 
$74,000— {84.153A) 
$264,462— (84.220A) 

Estimated  Number  of  Awards: 
22— (84.153A) 


13— (84.220A) 

Project  Period: 
24  months— {84.153A) 
36  months— {84.220A) 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

SUPPLEMENTARY  INFORMATION:  Business 
and  International  Education  Program 
grantees  shall  pay  a  minimum  of  50 
percent  of  the  cost  of  projects  for  each 
fiscal  year. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  79,  82,  85,  and 
86  apply  to  the  Business  and 
International  Education  Program  and 
the  Centers  for  International  Business 
Education  Program;  (b)  Specific 
regulations  for  the  Business  and 
International  Education  Program  in  34 
CFR  parts  655  and  661;  and  (c)  Because 
there  are  no  program  S])ecific 
regulations  for  the  Centers  for 
International  Business  Education 
Program,  applicants  are  encouraged  to 
read  the  authorizing  statute  at  section 
612  of  part  B,  title  VI,  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
section  601  of  Pub.  L.  102-325.  In 
addition,  reauthorization  of  the  Higher 
Education  Act  of  1965  is  currently 
pending  before  the  Congress.  Some 
changes  to  the  Centers  for  International 
Business  Education  Program  are  being 
proposed.  Applicants  should  review  any 
changes  finally  enacted  for  either  of 
these  programs. 

Selection  Criteria 

The  Secretary  selects  fi-om  the  criteria 
in  34  CFR  75.209  and  75.210  to  evaluate 
applications  for  the  Centers  for 
International  Business  Education 
Program.  Under  34  CFR  75.201,  the 
Secretary  announces  in  the  application 
package  the  selection  criteria  and 
factors,  if  any,  for  this  competition  and 
the  maximmn  weight  assigned  to  each 
criterion. 

FOR  APPUCATIONS  OR 
INFORMATION  CONTACT:  For  the 
Business  and  International  Education 
Program  (84. 153 A)  contact  Sarah  T. 
Beaton  and  for  the  Centers  for 
International  Business  Education 
Program  (84.220A)  contact  Susanna  C. 
Easton.  Both  of  these  individuals  may 
be  contacted  by  mail  at  International 
Education  and  Graduate  Program 
Service,  U.S.  Department  of  Education, 
600  Independence  Avenue,  S.W.,  Suite 
600C,  Portals  Building,  Washington,  DC 


20202-5247.  Telephone  and  E-mail  for 
Sarah  Beaton:  (202)  401-9778; 
Sarah^Beaton@ed.gov.  Telephone  and 
E-mail  for  Susanna  C.  Easton:  (202)  401- 

9780;  Susanna Easton@ed.gov. 

Individuals  who  use  a 
telecommtmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  for  the 
respective  program,  as  listed  in  the 
preceding  paragraph.  Individuals  with 
disabilities  may  obtain  a  copy  of  the 
application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  this  Document 

Anyone  may  view  this  docmnent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  fiiee  at  either  of  the 
previous  sites.  If  you  have  any  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  bee,  at  l-«88-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  fi-ee,  1-800-222-4922.  The 
documents  are  located  imder  Option 
G — ^Files/Anndimcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1130-1130b. 

Dated:  September  17, 1998. 
David  A.  Lrniganecksr, 
Assistant  Secretary  for  Postsecondary 
Education. 
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REMINDERS 

The  items  in  this  list  were 
ecfitoriaJty  compiled  as  an  aid 
to  Federal  Register  users. 
Irx^lusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  SEF»TEMBER  23. 
1998 

AGRICULTURE 
DEPARTMENT 
AgrtcuKural  Martoting 


Nectarines  and  peaches 
grown  in— 
California;  published  9-22-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Kamal  bunt  d»ease— 
Regulated  areas, 
nx)vemerTt  from; 
published  9-23-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoaphertc  Administration 
Fishery  conservation  and 
management 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Black  and  blue  rockfish; 
correctkxi;  published  9- 
23-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Filing  fees: 
Annual  update;  put>lished  8- 
24-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticxles:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Rufenacet;  published  9-23- 

98 
Isoxaflutole;  published  9-23- 
98 
Water  programs: 
State  sewage  sludge 
management  programs: 
streamlining;  published  8- 
24-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Wireline  sennces  offering 
advanced 

telecommunications 
servKes;  deployment; 
published  8-24-98 


JUSTICE  DEPARTMENT 
Grants: 
Bulletproof  vest  partnership 

program;  published  9-23- 

98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworttiiness  directives: 
British  Aerospace;  published 

8-19-98 

TREASURY  DEPARTMENT 
Intamei  Revenue  Service 

Income  taxes: 
Corporate  reorganizatrans; 
continuity  of  interest 
requirement;  darificatkxi; 
published  9-23-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricuiturai  Marketing 
Service 

Peanuts,  domestnally 

produced;  comments  due  by 

10-2-98;  published  8-3-98 
Peanuts,  imported;  comments 

due  by  9-30-98;  published 

^31 -98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Animal  welfare: 
FiekJ  study;  definitk>n; 
comments  due  t>y  9-29- 
98;  published  7-31-98 
Plant-related  quarantine, 
foreign: 

Wood  chips  from  Chile; 
comments  due  by  9-28- 
98;  published  7-28-98 
User  fees: 
Veterinary  servwes;  embryo 
collection  center  approval 
fees;  comments  due  by  9- 
28-98:  published  7-28-98 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  insurance 
Corporation 

Crop  insurance  regulatk>ns: 
Grapes:  comments  due  by 
10-2-98;  published  9-2-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  inspectton 

Service 

Meat  and  poultry  inspection:   ° 

Diseases  and  conditions 
identifiable  during  post- 
mortem inspection; 
HACCP-based  concepts; 
comments  due  by  9-28- 
98:  published  7-29-98 


In-plant  slaughter  inspectkxi 
models  study  plan; 
HACCP-based  concepts; 
comments  due  by  9-28- 
98;  published  7-29-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  k>ans: 
Electric  program  standard 
contract  forms;  comments 
due  by  9-28^:  published 
8-27-98 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Offloe 
Energy  conservation: 
Alternative  fuel 
traroportatkxi  program— 
P-series  fuels  definitk)n: 
comments  due  by  9-28- 
98;  published  7-28-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgatkm:  various 
States: 

Caiifomia;  comments  due  by 
10-2-98;  published  9-2-98 
Maryland;  comments  due  by 
10-2-98;  published  9-2-98 
New  Jersey:  comments  due 
by  9-30-98:  published  8- 
31-98 
North  Dakota:  comments 
due  by  9-28-98:  published 
8-27-98 
Pennsylvania;  comments 
due  by  10-2-98;  published 
9-2-98 
Drinking  water 
Natfonal  primary  drinking 
water  regulatione— 
Pestkades  and  mnrobial 
contamirtants;  analytical 
metfwds;  comments 
due  by  9-29-98; 
published  7-31-98 
PestKkles:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrwdities: 
Azoxystrobin;  comments  due 
by  9-28-98:  published  9- 
11-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plarv— 
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Harmonization  with  UN 

International  Maritime 
Dangerous  Goods 
Code,  arxj  International 
CIvl  Aviation 
Organization's  tecfmical 
instructions;  comments 
due  by  10-2-98; 
pubished  8-18-96 

TREASURY  DEPARTMENT 

Alcoliol,  Tobacco  and 
nrsarnw  Bureau 

Omnixtt  Consoidated 
Appropriations  Act  of  1997; 
impiemenlation: 

Misdomoorxy  crime  of 
domestic  violence 
conviction;  proNbited  from 
sfiipping,  receiving  or 
possessing  firearms  and 
ammunition,  eto.; 
comments  due  by  9-28- 
98;  pubished  6-30-98 

TREASURY  DEPARTMENT 

Infernal  Revenue  Service 

Excise  taxes: 

Kerosene  and  aviation  fuel 
taxes  and  tax  on  heavy 
vehicles;  comments  due 
by  9-29-98;  pubished  7-1- 
96 

Income  taxes: 

Euro  currency  conversion; 
tax  issues  guidance  for 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Parts  406  and  457 

RIN0563-AB65 

Nursery  Crop  Insurance  Regulations; 
and  Common  Crop  Insurance 
Regulations;  Nursery  Crop  Insurance 
Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
nursery.  The  intended  effect  of  this 
action  is  to  provide  policy  changes  to 
better  meet  the  needs  of  nursery 
operators  by  adding  new  Nursery  Crop 
Insurance  Provisions  to  be  effective  for 
the  1999  and  subsequent  crop  years, 
restricting  the  effectiveness  of  the 
current  Niu^ery  Crop  Provisions  and  the 
Nursery  Frost,  Freeze,  and  Cold  Damage 
Exclusion  Option  to  the  1999  crop  year 
only  and  adding  a  new  Peak  Inventory 
Endorsement. 

EFFECTIVE  DATE:  September  24,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Cerda,  Insurance  Management 
Specialist,  Research  and  Evaluation 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agricultiu«,  9435  Holmes  Road, 
Kansas  City,  MO  64131,  telephone  (816) 
926-6343. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  Office  of  Management  and 
Budget  (OMB)  has  determined  this  rule 
to  be  not  significant  and,  therefore,  has 
not  been  reviewed  by  the  OMB. 

Paperwork  Redaction  Act  of  1995 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 


collections  of  information  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  nvunber  0563-0053  through 
April  30,  2001. 

Unfunded  Mandates  Reform  Act  €tf 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
govenmients  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
n  of  UMRA)  for  State,  local,  and  tribal 
governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  12612    . 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federaUsm  implications  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  amount  of  work  required  of  the 
insurance  companies  will  not  increase 
because  the  information  used  to 
determine  eUgibility  must  already  be 
collected  under  the  present  policy.  No 
additional  work  is  required  as  a  result 
of  this  action  on  the  part  of  either  the 
insured  or  the  insurance  companies. 
Additionally,  the  regulation  does  not 
require  any  action  on  the  part  of  small 
entities  than  is  required  on  the  pari  of 
large  entities.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  fisted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 


Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
pari  3015,  subpart  V,  pubUshed  at  48  FR 
29115,  Jime  24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
pubUshed  at  7  CFR  pari  1 1  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FCIC  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quaUty  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  pari  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicate  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thiu«day,  January  29, 1998,  FCIC 
pubUshed  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  63 
FR  4399-4403,  to  revise  7  CFR  457.114, 
Nursery  Crop  Insurance  Provisions, 
delete  7  CFR  457.115,  Nursery  Frost, 
Freeze  and  Cold  Damage  Exclusion 
Option  and  replace  it  with  a  new  Peak 
Inventory  Endorsement,  and  restrict  the 
effect  of  the  Nursery  Crop  Insurance 
Regulations  (7  CFR  pari  406)  to  the  1995 
and  prior  crop  years.  The  revised 
provisions  will  be  effective  for  the  1999 
and  succeeding  crop  years. 

Since  the  nursery  crop  insurance 
program  is  already  in  its  sales  period, 
FCIC  has  elected  to  allow  niusery 
producers  the  option  of  insuring  their 
nursery  crop  under  the  existing  Nursery 
Crop  Insurance  Provisions  or  these  new 
Nursery  Crop  Insurance  Provisions.  As 
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a  result,  the  existing  Nursery  Crop 
Insurance  Provisions  and  the  Nursery 
Frost,  Freeze,  and  Ck)ld  Damage 
Exclusion  Option  will  be  restricted  to 
the  1999  crop  year  only.  These  new 
Nursery  Crop  Insurance  Provisions  will 
be  pubUshed  at  7  CFR  457.162. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  45  days  to 
submit  written  and  verbal  comments 
and  opinions.  A  total  of  55  verbal  and 
138  written  comments  were  received 
from  an  insurance  service  organization, 
reinsured  companies,  agents,  nursery 
associations,  producers,  insurance 
company  supervisors  and  loss  adjusters, 
and  florists'  associations.  The  comments 
received  and  FCIC's  responses  are  as 
follows: 

Conunent:  A  producer  asked  whether 
the  changes  in  the  proposed  nursery 
provisions  are  in  effect  or  just  proposed. 

Response:  The  changes  in  the  nursery 
provisions  will  not  become  effective 
until  publication  of  the  effective  date  of 
this  final  rule  in  the  Federal  Register. 

Comment:  A  crop  insurance  agent 
asked  whether  insurable  entities  are  the 
same  with  the  proposed  policy  as  the 
current  policy. 

Response:  The  insurable  entities  are 
the  same. 

Comment:  Two  producers  asked  when 
the  poUcy  would  be  available. 

Response:  Upon  publication  of  the 
final  rule. 

Comment:  A  crop  insurance  agent 
asked  whether  all  states  will  be  covered 
under  the  proposed  policy. 

Response:  FQC  will  offer  nursery 
insurance  coverage  in  all  states  except 
Alaska  for  the  1999  crop  year. 

Comment:  A  producer  asked  what  is 
a  marketable  plant. 

Response:  A  marketable  plant  is  a 
plant  that  the  insurance  provider 
determines  may  be  offered  for  sale  into 
the  wholesale  market.  FQC  has  added  a 
definition  of  "marketable. " 

Comment:  An  insurance  service 
organization,  two  insurance  companies, 
two  niusery  associations,  a  florist 
organization,  two  crop  insurance  agents 
and  a  producer  expressed  concerns  with 
the  eligible  plant  Ust.  The  commenters 
stated  that  the  coverage  provided  by  the 
nursery  policy  depends  on  the  acciuBcy 
of  the  eligible  plant  Ust,  which  should 
include,  (1)  plant  genus,  species,  and 
cultivar;  (2)  the  plant's  maximum 
insiu«d  value;  (3)  winter  protection 
required  and  the  areas  in  which  they 
apply;  and  (4)  plant  unit  designation. 
Other  commenters  stated  that  all 
nursery  plants  and  cultivars  that  are 
hardy  in  the  zones  in  which  they  are 
produced  should  be  eligible  for  crop 
insurance.  A  commenter  stated  that 
producers  will  need  a  copy  of  the  plant 


listing  in  order  to  accurately  submit 
their  plant  inventory  report. 

Response:  The  eligible  plant  list 
includes  the  genus,  species,  and  often 
cultivar  of  insurable  plants,  the 
maximum  insurable  value  for  those 
plants,  the  winter  protection 
requirements  for  container  material  in 
the  areas  in  which  they  apply,  the 
hardiness  zone  to  which  field  grown 
material  is  insurable,  the  designated 
hardiness  zone  for  each  county,  and 
unit  classification  for  each  plant  on  the 
hst.  The  definition  of  "eligible  plant 
list"  has  been  revised  to  include  this 
information.  The  eligible  plant  list  will 
be  available  to  producers  in  each  crop 
insurance  agent's  office.  Each  producer 
can  also  receive  computer  software  that 
will  assist  them  or  agents  in  estimating 
the  insurable  value  of  the  nursery 
inventory. 

Conunent;  Two  insurance  companies 
and  two  crop  insiu-ance  agents 
suggested  the  proposed  crop  provisions 
do  not  appear  to  exclude  plants  for 
retail  sales.  One  commenter  suggested 
that  these  sections  should  be  changed  so 
only  wholesale  producers  of  plant 
materials  and  those  plant  materials 
being  grown  for  the  wholesale  market 
are  covered.  A  commenter  stated  the 
proposed  definition  of  "nursery"  states 
that  a  majority  of  the  plant  materials 
must  be  sold  in  the  wholesale  market. 
The  conunenter  was  concerned  that 
insurance  was  available  for  nursery 
operations  where  more  than  50  percent 
of  the  plants  may  be  sold  retail.  Another 
commenter  suggested  there  should  be 
clarification  on  the  issue  of  insiirability 
of  field  grown  production  of  trees  and 
vines  grov\m  for  commercial  use  versus 
grown  for  retail  sales.  The  commenter 
stated  some  nurseries  growing  for  a 
commercial  use  sell  to  retailers,  and 
there  needs  to  be  requirements  to 
separate  the  commercial  bom  the  retail 
grower. 

Response:  FQC's  intentions  are  to 
insure  wholesale  producers  of  nursery 
plant  materials.  In  discussions  with 
producers  prior  to  writing  the  proposed 
rule.  FQC  became  aware  that  wholesale 
producers  of  nursery  plant  material  also 
may  have  some  retail  sales.  FQC  has 
revised  the  definition  of  "nursery"  to 
require  at  least  50  percent  of  gross 
revenues  come  from  the  wholesale  sale 
of  plants. 

Comment:  One  commenter  suggested 
changing  the  definition  in  section  1 
"policy  renewal  date"  noting  this  is  the 
equivdent  to  the  sales  closing  date. 

Response:  A  sales  closing  cute  is  the 
date  by  which  all  sales  must  be 
completed.  For  nursery,  sales  are 
permitted  imtil  May  31.  However,  FQC 
wanted  to  have  a  fixed  date  by  which 


the  crop  year  will  begin  each  year  for 
continuing  policies  regardless  of  the 
date  of  application.  The  date  is  the 
policy  renewal  date. 

Comment:  A  producer  asked  why  the 
optional  unit  proposal  had  different 
classes  for  annuals  and  perennials. 

Response:  Prior  to  writing  the 
proposed  rule,  many  producers 
requested  a  division  of  imits  by  type  of 
plant  material.  Types  of  plants  listed  as 
eligible  for  optional  units  in  section  2(c) 
of  the  policy  are  based  on  the 
classification  system  used  by  the 
American  Nursery  and  Landscape 
Association's  Handbook  on  Nursery 
Standards.  Many  producers  recognize 
this  as  an  authoritative  source. 

Comment:  An  insurance  company 
asked  whether  container  plants  would 
be  a  separate  unit  bom  field  grown 
nursery  plants. 

Response:  FQC  has  added  the 
definition  for  "practice"  and  revised  the 
provisions  of  sections  2(a)  and  6(c)  to 
clarify  that  containerized  and  field 
grown  nursery  plant  materials  will  be 
separate  basic  units.  — ^ 

Comment:  A  producer  asked  whether 
units  would  be  available  on  irrigated 
acres  and  non-irrigated  acres. 

Response:  The  nursery  policy  requires 
all  nurseries  to  be  irrigated  to  be  insured 
imless  otherwise  specified  in  the 
actuarial  documents.  Basic  luiits  will  be 
established  only  by  container  and  field 
grown  growing  practices.  Optional  units 
will  be  available  by  plant  types  listed  in 
section  2  of  the  policy. 

Comment:  An  insurance  company 
supervisor  asked  if  the  proposed 
Optional  Unit  Endorsement  guirielines 
apply  to  catastrophic  risk  protection 
(CAT)  policies. 

Response:  FQC  has  revised  the  policy 
to  incorporate  the  Optional  Unit 
Endorsement  into  section  2.  Optional 
imits  will  now  be  available  to  producers 
who  elect  either  the  limited  or 
additional  level  of  coverage  without  the 
need  to  purchase  an  endorsement. 
Producers  who  elect  CAT  coverage  are 
not  eligible  for  optional  units. 

Comment:  An  insurance  company  and 
a  producer  association  expressed 
concern  with  the  plant  price  schedule 
compiled  by  FQC.  One  commenter  was 
concerned  that  the  plant  price  schedule 
is  not  subject  to  public  analysis  and 
comment.  Another  commenter  stated 
that  producers  must  revalue  inventory 
for  insurance  purposes  using  prices  set 
by  FQC.  The  commenter  stated  that  this 
requirement  negates  the  simplification 
created  by  removal  of  the  requirement 
that  the  producer  file  a  projected 
inventory,  and  will  cause  an  additional 
biutlen  should  the  producer's  inventory 
change  during  the  year. 
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Response:  The  plant  price  schedule  is 
a  listing  of  plant  prices  determined  by 
FQC  based  on  price  infonnation 
available  from  the  nursery  industry. 
FCIC  determined  that  a  fixed  plant  price 
schedule  was  essential  to  the  continued 
offering  of  a  nursery  insiuance  program. 
A  number  of  public  oversight  agencies 
found  that  FQC  was  exposing  the 
nursery  program  to  potential  abuse  and 
litigation  when  it  allowed  individual 
nurseries  to  set  their  own  prices.  The 
plant  price  schedule  will  be  available  to 
producers  and  insurance  companies  by 
the  contract  change  date  in  the  same 
manner  used  by  FCIC  to  issue  rates, 
price  elections,  amoimts  of  insiuance 
and  other  infonnation  used  to  establish 
insiuance  coverage  and  determine  crop 
indemnities.  It  should  not  impose  any 
greater  burden  on  producers  to  calculate 
die  value  of  their  inventory  since  only 
the  price  used  is  changed.  Therefore,  no 
change  has  been  made. 

Comment:  An  insurance  company 
expressed  a  concern  that  plant  size  is  > 
the  sole  determinant  of  price  in  the 
plant  price  schedule,  and  that  price 
variations  caused  by  quaUty  are  not 
considered. 

Response:  The  prices  published  in  the 
plant  price  schedule  recognize  the  most 
important  and  common  pricing  factor, 
which  is  size,  at  a  standard  level  of 
quality.  It  would  be  impossible  to 
include  the  quality  variables  for  each 
plant  type.  If  the  quality  of  the  plants 
are  deficient,  the  insurance  company 
can  deny  insurance  on  such  plants. 
Therefore,  no  change  has  been  made. 

Comment:  Two  crop  insiuance  agents 
and  a  producer  asked  whether  the  prices 
on  the  eligible  plant  list  will  be  on  a 
regional  or  national  level.  One 
commenter  had  a  concern  that  prices 
will  not  be  representative  of  regions. 
Another  commenter  asked  whether  all 
the  ciiltivars  will  be  listed. 

Response:  FCIC  determined  that 
adequate  price  information  was  not 
available  on  a  regional  basis.  Therefore, 
the  decision  was  made  to  offer  national  , 
prices  as  a  means  of  insuring  the  largest 
number  of  plants  in  all  areas.  For  many 
plants,  cultivars  will  be  listed;  however, 
many  cultivars  will  not  be  listed.  In 
cases  where  the  plant  is  hsted  by  genus 
and  species  but  a  specific  cultivar  is  not 
listed,  the  price  for  the  unlisted  cultivar 
will  be  the  price  shown  for  genus  and 
species  of  the  plant. 

Comment:  A  producer  asked  whether 
the  value  of  the  plants  will  be  adjusted 
annually  as  plants  matvue. 

Response:  The  prices  contained  in  the 
plant  price  schedule  recognize  different 
sizes,  which  reflect  different  maturity 
levels.  It  is  the  producer's  responsibility 
to  value  the  plant  inventory  during  and 


between  crop  years  based  on  these 
prices. 

Comment:  A  crop  insurance  agent 
asked  when  a  producer  may  change 
price  elections,  coverage  elections,  etc. 

Response:  The  Basic  Provisions 
require  all  changes  in  price  elections, 
coverage  levels,  etc.,  be  made  by  the 
sales  closing  date. 

Comment:  A  crop  insurance  agent 
asked  whether  there  is  a  reduction  in 
the  wholesale  price  for  field  grown  tree 
plant  material  that  is  not  harvested.  The 
commenter  stated  that  the  producers' 
costs  for  digging,  moving,  biulapping, 
and  tying  of  the  tree  coiUd  be 
substantial. 

Response:  FQC  is  not  considering  a 
reduction  for  unharvested  field  grown 
plant  material  at  this  time.  FQC 
recognizes  that  the  cost  for  harvest  can 
be  substantial,  but  it  could  not  identify 
a  uniform  percentage  reduction  that 
would  be  fiair  to  all  producers.  FQC  will 
continue  its  research  in  this  area  and 
may  adjust  prices  when  sufficient 
infonnation  is  available. 

Comment:  A  producer  association  was 
concerned  that  a  nationvtride  plant  price 
schedule  listing  the  maximum  amount 
payable  for  insiued  plants  would  be 
inequitable.  The  commenter  maintains 
that  the  best  and  fairest  method  for 
valtiing  insurable  plants  is  to  use  the 
wholesale  market  value  of  the  nursery 
inventory  as  stated  in  the  producer's 
own  catalogs.  The  commenter 
recognized  FQC's  need  to  establish  a 
crop  insurance  program  that  minimizes 
fraud  potential.  Nonetheless,  the 
commenter  asserts  that  quality  plants 
command  a  higher  market  price  and 
better  producers  will  be  penalized  with 
the  crop  insurance  program  that  subjects 
them  to  a  lower  national  average  price. 
The  conunenter  was  also  concerned  that 
substandard  producers  will  be  rewarded 
with  a  program  that  provides  them  with 
a  higher  average  value  for  their  plants. 

Response:  FQC  recognizes  that  there 
can  be  variation  in  the  quality  of  plants 
produced,  growing  practices  employed, 
and  the  prices  received  by  producers  for 
their  plant  material.  However,  this 
problem  is  no  different  fiom  other  crop 
insurance  programs  where  actual  market 
prices  may  be  higher  than  FQC's 
announced  expected  market  prices. 
Most  oversight  organizations  considered 
the  pricing  methodology  employed  in 
the  current  nursery  program  a  serious 
risk  for  program  abuse.  FQC  has  an 
obligation  to  protect  its  programs.  FQC 
has  attempted  to  create  an  accurate  and 
fair  price  list,  while  meeting  its  mandate 
to  provide  an  actuarially  sound  niusery 
crop  insurance  program.  Therefore,  no 
change  has  been  made. 


Comment:  A  crop  insurance  agent 
asked  whether  an  instired  could  buy  a 
higher  coverage  level  diulng  the  policy 
year. 

Response:  The  producer  must  elect 
the  coverage  level  for  the  crop  year  at 
the  time  of  application  or  by  the  policy 
renewal  date  for  subsequent  crop  years 
and  any  change  the  coverage  level  made 
after  that  date  will  not  be  effective  until 
the  next  crop  year. 

Comment:  'Two  insurance  companies 
and  a  crop  insurance  agent  stated  that 
provisions  contained  in  section  4(b)  of 
the  proposed  rule  would  present 
difficult  data  processing  problems  if 
implemented.  A  commenter  stated  this 
provision  allows  insureds  vrith  a  policy 
renewal  date  between  March  31  and 
Jime  30  to  choose  either  the  current  or 
the  proposed  nursery  policy.  The 
commenter  stated,  for  example:  If 
producer  A  has  a  renewal  date  of  July 
1  and  on  March  31  FQC  pubUshes 
contract  changes  that  increase 
premiums  and  reduce  indemnities, 
producer  A  will  be  covered  by  that  new 
poUcy  or  not  at  all.  Producer  B  has  a 
renewal  date  of  June  30.  Producer  B  may 
pick  either  policy.  The  commenter 
stated  if  FQC  changes  the  policy  again 
the  following  year,  producer  B  will  have 
another  opporttmity  to  pick  the  poUcy 
most  disadvantageously  to  the  company. 
The  commenter  also  stated  that  the 
insurance  company  must  maintain  two 
systems  for  different  policies  and  must 
track  those  different  policies  under  two 
different  Standard  Reinsurance 
Agreements  (SRA).  Another  commenter 
stated  that  many  facets  of  the  policies 
could  become  very  confusing,  such  as 
(1)  which  Special  Provisions  apply:  (2) 
which  price  listing  is  used;  (3)  which 
rates  will  apply;  (4)  What  loss 
adjustment  will  be  used;  (5)  which  SRA 
would  this  come  imder;  and  (6)  for  what 
crop  year. 

Response:  FCIC  has  revised  specific 
provisions  in  section  9  of  the  pohcy  so 
that  the  nursery  poUcy  can  only  be  sold 
through  May  31  and  all  continuing 
poUcies  will  have  a  common  renewal 
date.  The  ciurent  insiuance  periods 
ends  on  September  30, 1998.  Producers 
will  have  the  option  to  insure  their 
nursery  crop  under  the  existing  Nursery 
Crop  Insurance  Provisions  (7  (TR 
457.114)  or  the  new  Nursery  Crop 
Insiuance  Provisions  (7  CFR  457.162) 
for  the  1999  crop  year  only.  Regardless 
of  the  option  chosen,  coverage  will  not 
be  effective  before  October  1, 1998.  FQC 
has  also  revised  section  4  to  specify  that 
all  policies  will  have  the  same  contract 
change  date  of  Jime  30.  After  the  1999 
crop  year,  all  nursery  crop  poUcies 
imder  7  CFR  457.114  will  be  terminated 
and  producers  will  be  required  to  apply 
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for  insurance  under  7  CFR  457.162  to 
maintain  or  obtain  insurance  coverage. 

Comment:  A  crop  insurance  agent 
asked  what  the  difi'erence  is  between  the 
12  month  nursery  plant  inventory  and 
the  Peak  hiventoiy  Endorsement. 

Response:  The  Peak  hiventory 
Endorsement  allows  a  producer  to 
increase  coverage  for  specific  months 
where  the  value  of  the  inventory  may  be 
higher  than  for  the  rest  of  the  insiuance 
period.  Without  this  endorsement, 
producers  would  have  to  carry  higher 
coverage  throughout  the  insiuance 
period,  with  unnecessary  premiiun 
paid,  or  risk  having  imcovered  losses. 
The  Peak  Inventory  Endorsement  is 
designed  to  help  producers  lower  the 
premium  cost  by  isolating  peak  amounts 
of  inventory  value  and  charging 
premium  only  for  the  period  the  peak 
insurance  coverage  is  in  effect. 

Comment:  A  producer  and  a  crop 
insurance  agent  asked  whether  plant 
materials  not  on  the  plant  price 
schedule  would  be  insurable  by  written 
agreement. 

Response:  Although  FQC  is  greatly 
expanding  the  niunber  of  insurable 
plants  by  including  field  grown  nursery 
plants  under  these  provisions,  some 
plants  may  not  be  listed.  To  the  extent 
that  FQC  can  determine  the  proper  cold 
weather  storage  requirements  for  the 
container  grown  plant  material,  the  cold 
hardiness  zones  for  field  grown 
material,  and  a  scheduled  price  for  each 
plant  according  to  size  and  growing 
practice,  hisurance  by  written 
agreement  may  be  available.  Plants 
insured  by  written  agreement  will  be 
included  on  the  eUgible  plant  Ust  in 
subsequent  crop  years. 

Comment:  A  crop  insurance  agent 
stated  that  an  inventory  list  of  plants 
was  necessaiT  to  adjust  a  loss. 

Response:  When  loss  adjustment 
occurs,  loss  adjusters  must  determine 
the  value  of  the  inventory  just  prior  to 
and  after  the  loss.  This  is  done  by  a 
visual  examination  of  the  plants.  FQC 
determined  that  an  examination  of  the 
existing  plants  on  band  was  more 
acciu*ate  than  a  plant  inventory  list 
since  the  inventory  changes  so 
frequently.  If  concerned,  the  policy 
permits  insurance  providers  to  require 
an  inventory  list  of  pltrnts.  However, 
since  most  losses  tend  to  occur 
infrequently  and  as  a  result  of 
catastrophic  events,  FQC  determined 
that  requiring  all  producers  to  annually 
report  plant  inventory  Usts  was  too 
burdensome.  Therefore,  no  change  has 
been  made. 

Conmient:  A  producer  asked  whether 
the  dollar  value  of  an  inventory  can  be 
a  lower  dollar  value  than  the  national 
price. 


Response:  The  nursery  poUcy  permits 
producers  to  select  less  than  100  percent 
of  the  price  listed  in  the  plant  price 
schedule.  Producers  must  make  this 
election  at  the  time  of  appUcation  or  by 
the  poUcy  renewal  date  for  all  plants 
covered  under  the  poUcy  but  cannot 
select  different  price  percentages  on 
individual  plants  or  types  of  plants. 

Comment:  A  producer  asked  why  100 
percent  of  all  the  plants  must  be 
insured. 

Response:  FQC  has  always  required 
that  all  acreage  of  a  crop  in  the  county 
be  insured  under  a  poUcy.  Nursery  is  no 
different.  The  nursery  policy  requires 
that  all  insiu'able  plants  listed  on  the 
eUgible  plant  Ust  in  which  the  producer 
has  a  share  in  the  coimty  be  insiu^d. 

Comment:  A  loss  adjuster  asked 
whether  the  plant  inventory  value 
report  can  be  revised  upward  during  the 
year. 

Response:  Section  6  of  the  Nursery 
Crop  Insiuance  Provisions  states  the 
Plant  Inventory  Value  Report  may  be 
revised  imtil  May  31st  to  reflect  an 
increase  in  inventory  value.  Section  6 
also  states  that  insiuance  will  attach  on 
any  proposed  increase  in  inventory 
value  30  days  after  a  v«rritten  request  is 
received  unless  the  insurer  rejects  the 
proposed  increase  in  your  plant 
inventory  value  in  writing. 

Comment:  An  insurance  company  and 
a  producer  association  stated  that 
section  6(b)  is  not  clear  and  asked  if  the 
policy  is  continuous. 

Response:  FQC  has  revised  section  9 
of  the  policy  to  provide  a  date  certain 
for  the  beginning  and  end  of  the 
insiuance  period  to  make  it  clear  that 
this  is  a  continuous  poUcy.  Language 
was  also  added  to  section  6  to  make  it 
clear  that  the  plant  inventory  value 
report  for  continuing  policies  must  be 
submitted  by  September  1  if  the 
producer  wants  to  change  any  inventory 
values. 

Comment:  An  insurance  company 
questioned  whether  section  6(c) 
excludes  new  nurseries  that  may  not 
have  sales  records  from  previous  years 
and  what  are  the  consequences  of  not 
having  any  sales  records. 

Response:  Records  of  sales  and 
piut:hases  are  not  required  as  a 
condition  of  insurance  except  for 
producers  insured  under  the 
catastrophic  level  of  coverage.  Since 
producers  insured  under  the 
catastrophic  level  of  coverage  are 
limited  to  an  amoimt  of  coverage  based 
on  previous  year's  sales,  they  may  be 
required  to  submit  such  records.  For 
producers  covered  by  limited  or 
additional  levels  of  coverage,  it  is 
within  the  discretion  of  the  insurance 
provider  whether  such  records  are 


necessary.  This  provision  was  intended 
to  allow  insurance  providers  to  obtain 
additional  information  bom  high  risk 
producers  and  will  not  exclude  new 
producers  from  obtaining  insurance. 

Comment:  An  insurance  company  had 
a  concern  that  the  definitions  of  field 
market  value  A  and  B  refier  to  the  value 
"in  the  unit"  before  and  after 
occurrence  of  a  loss.  The  commenter 
stated  that  it  would  be  helpful  to  state 
somewhere  in  section  6  that  the  value 
must  be  reported  by  unit.  The 
commenter  stated  that  the  last  sentence 
in  section  6(d),  which  says  errors  in 
reporting  may  be  corrected  by  us  at  loss 
adjustment  time,  may  not  be  clear  to  the 
policyholder. 

Response:  Section  6(c)  requires  the 
producer  to  report  the  inventory  value 
for  each  practice,  which  is  the  basic 
unit.  Requiring  an  inventory  report  for 
each  optional  unit  would  place  an 
undue  burden  on  producers  to 
accurately  project  inventory  in  multiple 
categories  of  plants  over  the  insurance 
period.  The  difficulty  of  this  task  would 
likely  result  in  numerous  revisions  of 
unit  values  or  frequent  instances  of 
misreported  unit  values.  Therefore,  no 
change  has  been  made. 

Comment:  An  insurance  company  and 
a  producer  association  suggested  that  a 
clarification  may  be  needed  in  section 
6(f).  The  commenter  feels  that  this 
provision  would  allow  shifting  of  plants 
between  plant  groups  at  loss  time  since 
some  plants  fall  into  more  than  one 
group. 

Response:  Since  plants  will  be 
assigned  to  plant  groups  on  the  eUgible 
plant  Ust,  there  wiU  be  no  opportunity 
for  producers  to  reassign  plants  to  a 
different  plant  group. 

Comment:  An  insurance  company  and 
a  producer  association  suggested  FCIC 
consistently  apply  waiting  periods.  The 
proposed  rule  contains  a  30-day  waiting 
period  for  a  Peak  Inventory 
Endorsement,  but  only  a  14-day  waiting 
period  for  an  inventory  increase.  The 
commenter  stated  it  would  be  less 
confusing  if  the  waiting  period  for  a 
Peak  Inventory  Endorsement  and  for  an 
inventory  increase  would  be  the  same. 
The  commenter  stated  the  waiting 
period  should  be  14  days. 

Response:  FQC  has  revised  section  6 
to  require  a  30  day  waiting  period  for  an 
inventory  increase  to  be  consistent  with 
the  waiting  period  for  the  Peak 
Inventory  Endorsement. 

Comment:  An  insurance  company 
recommended  changing  section  6(h)  to 
read  "You  must  insure  the  full  value  in 
accordance  with  section  6(e)  of  your 
insurable  plant  inventory." 

Response:  FQC  has  amended 
redesignated  section  6(g)  accordingly. 
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Comment:  An  insurance  company  and 
a  producer  association  stated  the 
proposed  poUcy  confuses  and 
compUcates  the  relationship  between 
premiums  and  indemnities  and  thereby 
creates  unnecessary  work  and  invites 
abuse.  One  commenter  stated:  (1) 
Premiums  are  determined  based  on  the 
plant  inventory  value  report  the 
producer  prepares  and  the  values 
should  be  reported  by  unit,  not  growing 
location;  and  (2)  indemnities  are 
determined  by  plant  price  schedule 
which  lists  the  maximum  amount 
payable  for  insurable  plants.  If 
inventory  is  valued  according  to  the 
plant  price  schedule,  producers  need 
not  separately  value  inventory.  The 
commenter  stated  all  they  need  do  is  Ust 
inventory  and  the  insurers  will  calculate 
the  premiiun  from  the  plant  price 
schedule.  Moreover,  while  it  is  pointless 
for  producers  to  value  inventory  above 
the  maximiun  amount  payable  for  the 
loss  of  that  inventory,  as  determined  by 
the  plant  price  schedule,  it  may  be 
profitable  to  overvalue  inventory  up  to 
the  price  estabUshed  by  the  plant  price 
schedule.  For  example,  if  the  plant  price 
schedule  establishes  a  price  of  $10  for 
a  particular  plant,  a  producer  might 
value  such  a  plant  at  up  to  $10  when, 
if  fact,  its  true  value  is  only  $5.  The 
commenters  also  asked  how  devalued 
(damaged)  plants  woiUd  be  handled;  a 
detailed  plant  inventory  listing  is  not 
required  but  is  the  basis  for  determining 
the  inventory  value  report.  The 
commenter  stated  that  a  detailed  plant 
Usting  must  be  a  requirement,  not  an 
option.  It  is  imperative  that  FQC  make 
available  computer  software  that 
includes  the  plant  price  schedule  and 
includes  the  appropriate  reports 
required  to  determine  the  amount  of 
insiuance  for  the  nursery  by  optional 
unit  if  apphcable. 

Response:  According  to  the  terms  of 
the  policy,  inventory  values  are  reported 
on  the  plant  inventory  value  report  by 
basic  imit  and  the  location  of  the  plants 
in  each  imit  must  also  be  reported.  The 
niusery  plant  prices  on  the  plant  price 
schedule  will  generally  be  close  to  the 
average  price.  FQC  recognizes  that  there 
will  be  instances  where  prices  for  a 
particular  nursery  may  differ  from  the 
average  price.  However,  during  the 
estabhshment  of  the  plant  price 
schedule,  FQC  did  not  encounter  a  high 
niunber  of  instances  in  which  the 
producer's  prices  were  materially  lower 
for  a  large  portion  of  the  inventory. 
Therefore,  FQC  does  not  perceive 
significant  risk  in  producers  being  able 
to  over  value  their  inventory.  FQC 
designed  the  nursery  insurance  product 
to  function  efficiently  using  a  minimum 


amount  of  paper  for  both  the  insurance 
deUvery  system  and  the  insured,  while 
protecting  program  integrity.  Further, 
insurance  providers  who  are  concerned 
may  require  detailed  plant  fistings.  FQC 
will  have  computer  software  that  will 
assist  producers  and  crop  insiuance 
agents  in  the  valuation  of  the  insiuable 
plant  inventory. 

Coniment:  An  insiuance  company 
noted  that  under  the  current  poUcy  the 
producer  provides  the  insurance 
company  with  a  listing  of  plants  that 
will  be  grown  during  the  insurance 
period.  Based  on  that  Ust,  the  company 
has  the  opportunity  to  determine  if  the 
cold  protection  equipment  or  faciUties 
can  adequately  meet  the  cold  protection 
requirements.  The  proposed  poUcy  does 
not  require  the  producer  to  provide  a 
detailed  plant  Ust.  The  commenter 
stated  that  the  inspector  may  not  know 
that  the  required  cold  protection  is 
unavailable  until  a  notice  of  loss  is  filed 
by  the  insured.  The  commenter  also 
stated  that  the  current  inspection  form 
provides  a  place  to  Ust  the  insurable 
plants,  but  if  the  loss  adjuster  does  not 
know  what  plants  are  insurable,  he  or 
she  will  not  be  able  to  make  that 
determination. 

Response:  A  major  objection  to  the 
current  poUcy,  voiced  repeatedly  by 
producers,  was  the  amount  of 
paperwork  involved  to  estabUsh 
coverage.  It  was  FQC's  goal  to  provide 
an  insurance  product  that  would  meet 
the  needs  of  producers  and  the 
insurance  companies  while  remaining 
actuarially  sound.  FQC  beUeves  that 
detailed  inventory  reports  present  a 
significant  barrier  to  program 
participation.  When  the  appUcation  is 
first  received,  the  nursery  wiU  be 
inspected.  The  inspector  will  be  able  to 
see  the  plants  and  the  cold  protection 
measures  to  determine  if  they  meet  the 
poUcy  requirements.  Thereafter,  the 
niusery  will  be  inspected  after  a  loss. 
The  loss  adjuster  will  again  inspect  the 
plants  and  the  cold  protection  measures 
to  ensure  compliance  with  the  poUcy 
requirements.  A  detailed  Ust  of  plants  is 
not  necessary  to  protect  the  program's 
integrity.  Therefore,  no  change  has  been 
made. 

Comment:  A  producer  association 
asked  what  effect  a  revised  plant 
inventory  value  report  that  decreases 
the  amount  of  insurance  would  have  on 
the  crop  year  deductible. 

Response:  Permitting  producers  to 
revise  inventory  values  downward  on  a 
regular  basis  is  likely  to  create  an 
excessive  and  imnecessary 
administrative  burden.  Therefore,  FQC 
has  revised  section  6(f)  of  the  poUcy  to 
specify  that  revisions  in  inventory  value 
are  only  for  increasing  reported  values. 


The  availability  of  the  occurrence 
deductible  makes  downward  revisions 
to  obtain  a  lower  coverage  unnecessary. 

Comment:  A  crop  insurance  agent 
asked  whether  the  proposed  poUcy  will 
have  different  premium  rates  based  on 
classes  of  insured  plants. 

Response:  At  the  present  time,  FQC 
does  not  plan  to  offer  insurance  at 
different  premium  rates  based  on  plant 
types.  Premium  rates  may  be  adjusted  in 
the  future  as  actual  experience  is 
reviewed.  However,  FQC  anticipates 
different  premium  rates  for  the 
container  grown  and  field  grown 
nursery  practices. 

Comment:  A  crop  insurance  agent 
asked  whether  there  will  be  an 
additional  rate  for  optional  units. 

Response:  For  an  additional  premium, 
section  2  of  the  poUcy  aUows  basic  units 
to  be  divided  into  optional  units  by 
producers  who  elect  limited  or 
additional  coverage. 

Comment:  An  insurance  company 
expressed  concern  about  rating  for  the 
proposed  poUcy.  The  commenter  asked 
if  the  premium  cost  will  change  from 
1998  to  1999  for  the  same  inventory. 

Response:  This  poUcy  is  substantially 
different  in  many  respects  from  the 
current  poUcy.  FQC  is  developing  rates 
specific  to  the  provisions  of  the  new 
nursery  poUcy.  FQC  anticipates 
changes  in  rating  structures  across  the 
country.  In  some  regions,  rates  are  likely 
to  be  higher  and  other  regions'  rates  may 
be  lower.  For  the  1999  crop  year, 
producers  with  coverage  under  the 
existing  nursery  poUcy  will  be  charged 
rates  for  the  coverage  under  that  policy. 

Comment:  Insurance  companies 
reconunended  adding  in  section  7  "any 
amount  due  us  wiU  be  deducted  from 
any  loss  payment." 

Response:  FQC  has  amended  the 
provisions  in  section  7(c)  to  aUow  the 
deduction  of  any  amount  due  under  a 
FQC  reinsured  crop  insurance  poUcy  to 
be  set  off  against  any  indemnity  which 
may  be  due. 

Comment:  Insurance  companies  and  a 
producer  association  had  concerns  with 
sections  7(b)(2)  and  (3).  The 
commenters  recommended:  (1)  The  time 
frames  as  proposed  for  paying  the 
premium  in  full  be  removed  and 
substituted  with  6  months;  and  (2)  the 
insured  have  at  least  30  days  to  pay  the 
premiiun  before  interest  begins.  With 
respect  to  the  requirement  that  40 
percent  of  the  premium  is  due  on  the 
date  the  insurance  inventory  is 
accepted,  the  conunenter  questions 
what  was  the  consequence  if  the 
amounts  are  miscalculated  and  an 
amount  less  than  40  percent  of  the 
premium  is  paid.  The  commenter  asked 
whether  coverage  would  be  postponed 
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until  the  40  percent  is  paid.  The 
commenter  also  asked  the  consequences 
if  damage  occurs  in  the  interim  and 
would  the  amount  of  insurance  be 
prorated  to  the  amount  of  a  premium 
paid  or  would  coverage  be  denied.  A 
commenter  questioned,  if  a  revised 
plant  inventory  value  report  is 
submitted  that  increases  the  premium, 
whether  the  40  percent  must  be  paid 
with  the  report  or  is  this  additional 
amoimt  billed.  The  commenter  stated  it 
would  seem  simpler  to  issue  a  billing 
after  the  amount  of  insurance  is 
established  and  require  the  full  amount 
to  be  paid  within  30  to  60  days. 

Response:  Based  on  the  comments, 
FCIC  finds  no  substantial  benefit  in  its 
original  proposal  to  collect  premiums  in 
installments.  Therefore,  FCIC  has 
determined  that  it  is  in  the  best  interest 
of  the  nursery  program  to  establish  one 
premimn  billing  date.  Sections  7(b)  and 
(c)  have  been  revised  to  use  the 
premiimi  provisions  in  the  Basic 
Provisions  regarding  premium  billing 
dates  and  the  offset  of  amounts  owed 
from  indemnity  payments.  The  billing 
date  should  be  sufficiently  late  in  the 
crop  year  so  that  all  premiimi 
adjustments  for  the  purchase  of  Peak 
Inventory  Endorsements  should  have 
been  made. 

Comment:  An  insurance  company 
asked  whether  FQC  will  have  a  separate 
document  for  the  producer  to  sign, 
certifying  that  the  producer  fully 
understands  that  only  insurable  plants 
are  covered.  The  commenter  stated  they 
would  prefer  that  producers  be  required 
to  submit  a  list  of  their  plants  to  their 
agent. 

Response:  Many  crops  have  types  or 
practices  that  are  uninsurable  and 
certification  is  not  required.  Since  the 
policy  is  clear  that  only  those  plants 
Usted  on  the  efigible  plant  list  are 
insurable  and  such  list  is  available  to 
producers,  certification  is  not  required 
for  nursery.  As  stated  above,  FQC  found 
the  requirement  that  all  producers 
annually  submit  plant  Usts  to  be  too 
burdensome  and  that  amoimt  of 
insurance,  losses  and  indemnities  could 
be  determined  without  requiring 
detailed  inventory  reports  in  advance  of 
a  loss.  Therefore,  no  change  has  been 
made. 

Comment:  An  insurance  company,  a 
crop  insurance  agent  and  two  producers 
asked  whether  the  policy  covered 
nursety  plants  after  they  are  dug,  balled 
and  burlapped  until  the  time  they  are 
sold.  One  commenter  suggested 
clarification  on  field  grown  production 
for  situations  where  plants  are  removed 
from  the  ground  and  damage  occurs 
while  in  storage. 


Response:  Section  9  is  revised  to 
specify  that  balled  and  burlapped  plant 
material  is  insurable  until  it  is  removed 
bom  the  nursery  because  FCIC 
considers  the  balling  and  burlapping  of 
field  grown  plant  material  a  standard 
practice  for  field  grown  nursery 
material.  It  is  appropriate  to  continue 
insurance  coverage  after  the  nursery 
material  was  balled.  FCIC  will  specify 
management  practices  needed  to  care 
for  balled  and  burlapped  plant  material 
in  the  Special  Provisions  (For  example: 
FCIC  may  require  shade  and  irrigation 
for  balled  and  burlapped  plant  material 
in  some  circumstances).  Insurance 
coverage  will  end  when  the  plant 
material  is  removed  from  the  nursery  or 
at  11:59  p.m.  on  September  30  of  the 
crop  year. 

Comment:  A  crop  insurance  agent 
asked  whether  Christmas  trees  are 
covered  under  the  policy.  The 
commenter  stated  that  it  seems  they 
would  be  covered  if  the  tree  is  listed  in 
the  eligible  plant  list  and  there  were  an 
established  price.  The  commenter  also 
asked  whether  insurance  would  end 
once  the  trees  are  cut  and  sold  as  a 
wholesale  crop. 

Response:  FQC  did  not  intend  to 
insure  Christmas  trees.  Specific 
language  was  added  to  section  8 
clarifying  this  exclusion.  FCIC  will 
consider  insuring  Christmas  trees  under 
a  separate  policy. 

Comment:  A  crop  insurance  agent 
asked  whether  the  proposed  rule  will 
cover  seedbed  and  transplant  beds. 

Response:  To  be  insurable,  plants  are 
required  to  be  produced  in  standard 
nursery  containers  or  field  grown  and 
must  be  a  size  specified  in  the  eligible 
plant  list.  It  is  unlikely  that  seedbed  or 
transplant  beds  would  meet  these 
criteria.  If  they  did,  and  all  other 
requirements  for  insurability  are  met, 
they  may  be  insured. 

Comment:  An  insurance  service 
organization,  a  crop  insurance  agent, 
and  two  producer  associations 
expressed  concern  that  the  proposed 
policy  does  not  cover  trays,  cellpacks, 
and  plant  containers  less  than  3  inches 
in  size,  which  form  a  significant  part  of 
the  industry. 

Response:  In  conducting  research 
regarding  insurability  of  small 
containers  (less  than  3  inches),  FQC 
determined  that  these  containers 
presented  a  unique  set  of  risks  that 
would  require  special  underwriting 
considerations.  FQC  does  not  have 
sufficient  information  to  offer  such 
coverage.  Further,  FCIC  has  been 
informed  that  plants  in  containers  less 
than  3  inches  are  generally  produced  in 
greenhouses,  where  private  insurance  is 


available.  Therefore,  no  change  has  been 
made. 

Comment:  An  insurance  service 
organization  had  a  concern  that  the 
proposed  policy  states  that  plants  must 
be  grown  under  an  irrigated  practice 
unless  otherwise  provided  on  the 
actuarial  table  or  by  written  agreement 
The  commenter  asked  how  the  written 
agreement  would  be  completed. 

Response:  The  nursery  policy  requires 
that  the  insured  crop  be  irrigated.  The 
poUcy  also  contains  a  provision  that 
allows  FCIC  to  waive  the  irrigation 
requirement  for  field  grown  nursery 
plant  material  if  appropriate.  FQC  will 
list  any  waiver  of  the  irrigation 
requirement  in  the  Special  Provisions. 
FQC  has  included  the  procedures  for 
approval  of  written  agreements. 

Comment:  Two  producer  associations 
had  concerns  with  the  provisions  of 
section  8  that  state:  (1)  "The  insured 
nursery  plants  are  those  determined  by 
us  to  be  acceptable';  and  (2)  "the 
insured  nursery  plants  are  those  that  are 
grown  in  an  appropriate  medium."  The 
commenters  requested  clarification  of 
"acceptable"  and  "appropriate." 

Response:  This  provision  of  the  policy 
is  designed  to  protect  insurance 
providers  bom  accepting  or  being  forced 
to  accept  plant  materials  that  are 
damaged  or  are  growing  in  a  soil 
medium,  particularly  when 
containerized,  that  is.inappropriate  for 
the  healthy  growth  of  nursery  plants. 
Generally  available  horticulture 
reference  materials  can  be  used  to 
determine  appropriate  growing  media. 
Such  references  would  include  factors 
such  as  soil  composition,  soil  pH, 
drainage  requirements  for  the  particular 
plant  material,  etc.  It  is  impossible  to 
cover  the  range  of  possibilities  in  the 
insurance  contract  and,  therefore,  it  will 
be  within  the  loss  adjusters'  authority  to 
determine  the  acceptability  of  the  plants 
and  the  appropriateness  of  the  growing 
medium  in  the  event  of  loss. 

Comment:  An  insurance  company 
suggested  adding  to  section  8(c)  "while 
the  plant  is  located  in  the  nursery"  at 
the  end  of  the  sentence. 

Response:  FCIC  has  revised  the 
provision  accordingly. 

Comment:  An  insurance  company 
questioned  whether  it  is  required  to 
inspect  the  nursery  for  new  applicants. 
The  commenter  stated  it  appears  there 
are  four  required  inspections,  each 
involving  a  great  deal  of  work,  before 
coverage  can  be  accepted:  appUcation, 
plant  inventory  value  report,  inspection, 
and  payment  of  40  percent  of  the 
premium. 

Response:  The  policy  requires  an 
inspection  to  determine  the 
acceptabiUty  of  the  nursery  plant 
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materials  and  an  inspection  for 
determining  the  amoimt  of  any  loss 
claimed  by  the  policyholder.  No  other 
inspections  are  implied  or  required  by 
the  nursery  poUcy.  FQC  has  removed 
the  40  percent  premium  requirement 
and  there  is  no  more  work  required  for 
a  plant  inventory  value  report  than  there 
would  be  for  an  acreage  report. 
Therefore,  no  other  changes  have  been 
made. 

Comment:  A  producer  asked  when  a 
plant  is  considered  an  insurable  plant 
(i.e.,  seedUngs). 

Response:  Plants  growing  in 
containers  that  are  at  least  3  inches 
across  which  are  at  least  the  minimum 
insurable  size  as  specified  in  the  eligible 
plant  Ust,  for  whidi  a  price  can  be 
determined  from  the  plant  price 
schedule  or  approved  written 
agreement,  and  are  not  re}ected  as 
unacceptable  are  insurable. 

Comment:  Two  insurance  companies, 
an  insurance  agent,  and  two  producers 
asked  about  the  poUcy  renewal  date. 

Response:  Based  on  the  niunerous 
complaints  regarding  the  complexities 
associated  with  administrative  and 
operating  procedures,  FQC  has 
determined  that  it  is  in  the  best  interest 
of  the  insurance  delivery  system  to 
create  a  common  renewal  date  for  all 
policies.  FQC  has  revised  section  9  of 
the  policy  to  provide  a  renewal  date  of 
October  1.  Although,  producers  will  be 
permitted  to  purchase  an  initial  nursery 
poUcy  after  c5ctober  1,  the  policy  will 
annually  renew  on  October  1. 

Comment:  A  producer  association 
asked  if  a  producer  who  currently  does 
not  have  nursery  coverage  may  buy  a 
poUcy  before  October  1, 1998,  for  Uie 
1999  crop  year. 

Response:  Once  the  final  rule  is 
pubhshed  and  FCIC  files  the  policy, 
rates,  and  other  information,  sales  may 
begin.  For  the  1999  crop  year  only, 
producers  can  elect  to  obtain  coverage 
under  either  the  existing  nursery  policy 
or  this  new  nursery  policy.  However, 
although  either  poUcy  may  be 
purchased  prior  to  October  1,  coverage 
will  not  begin  prior  to  October  1.  With 
respect  to  the  new  nursery  poUcy,  to  be 
insured  as  of  October  1  of  any  crop  year, 
producers  must  submit  an  application  at 
least  30  days  prior  to  that  date. 

Comment:  An  insurance  company 
questioned  the  elimination  of  the  sales 
closing  date.  The  commenter  stated  it 
could  cause  an  insured  to  wait  until  the 
producer  could  make  a  prediction  as  to 
the  risk.  For  example,  a  producer  in 
Florida  might  piurchase  a  nursery  policy 
in  June  or  July,  when  there  is  a  forecast 
for  a  high  number  of  hiuricanes  or  the 
insured  may  use  the  forecasts  to 
increase  their  level  of  coverage. 


Response:  FCIC  has  revised  section  9 
of  the  poUcy  to  state  that  no  poUcy  may 
be  purchased  after  May  31  to  eUminate 
the  ability  to  purchase  a  policy  for  only 
those  periods  where  a  loss  is  more 
likely.  Further,  the  final  rule  states  that 
coverage  will  begin  30  days  after  the 
appUcation  is  received  by  the  crop 
insurance  agent.  Therefore,  no  change 
has  been  made. 

Comment:  An  insivance  company 
stated  that  the  movement  to  property 
and  casualty  philosophy  of  "no  sales 
closing  date"  causes  administrative 
issues  that  do  not  apply  to  other  Federal 
crop  insurance  programs.  The 
conunenter  stated  it  appears  that 
developmental  and  assigned  risk  fund 
selections,  premium  due  dates, 
premiiun  billing  cycles,  renewal  dates, 
issuing  provisions  and  inventory 
deadlines  could  potentially  occur  each 
day  of  the  year  under  the  proposal, 
which  increases  the  burden  on  the 
processing  companies.  The  commenter 
stated  if  the  "no  sales  closing  date" 
concept  is  retained,  a  prorated  premiiun 
for  the  first  year  insiu«d  up  to  some 
renewal  date  that  is  common  to  all 
poUcies  would  alleviate  this  problem. 

Response:  FCIC  has  revised  section  9 
of  the  final  rule  to  state  the  policy  will 
be  offered  for  sale  until  May  31st  for  the 
year  of  appUcation.  After  the  year  of 
apphcation,  if  the  poUcyholder  has  not 
canceled  or  terminated,  the  poUcy  will 
have  a  common  renewal  date  of  October 
1  with  no  30  day  waitii^  period.  The 
premium  will  be  prorated  for  the  year  of 
appUcation  to  reflect  the  risks  from  any 
reduction  in  the  coverage  period  until 
September  30. 

Comment:  An  insurance  company 
expressed  a  concern  regarding  die 
determination  of  the  reinsurance  year, 
especially  for  appUcations  accepted 
after  one  reinsujrance  year  ends  and 
another  begins. 

Response:  FCIC  has  revised  section  9 
of  the  poUcy  to  reqiiire  all  initial 
poUcies  be  purchased  by  May  31.  This 
will  ensure  that  all  sales  will  occur  in 
the  same  reinsurance  year. 

Comment:  A  producer  asked  whether 
the  proposed  nursery  poUcy  wiU  allow 
a  pitKlucer  to  cancel  in  mid-year. 

Response:  A  producer  is  not 
permitted  to  cancel  a  poUcy  for  the  crop 
year  once  the  appUcation  is  submitted 
unless  the  producer  sells  or  otherwise 
divests  himself  or  herself  of  his  or  her 
share  of  the  nvirsery.  The  producer  may 
cancel  the  policy  at  any  time  effective 
for  the  next  crop  year. 

Comment:  A  producer  asked  when 
insiuance  ends  on  bare  root  stock. 

Response:  Section  9  has  been 
modified  to  specify  that  insurance  ends 
for  bare  root  niusery  stock  with  the 


removal  of  the  niu^ery  stock  from  the 
field. 

Comment:  A  crop  insurance  agent 
asked  whether  the  proposed  poUcy  will 
be  on  a  12-month  basis  from  the  date  of 
sale. 

Response:  FCIC  has  revised  section  9 
of  the  poUcy  to  permit  sales  throughout 
the  crop  year  until  May  31.  The 
insiuance  period  will  end  on  September 
30  of  each  crop  year,  regardless  of  when 
the  poUcy  is  purchased.  The  premium 
wiU  be  prorated  for  the  period  of  risk. 

Comment:  A  crop  insurance  agent  and 
a  producer  asked  whether  the  proposed 
poUcy  is  a  continuous  poUcy  from  year 
to  year. 

Response:  The  niu^ery  poUcy  is 
continuous  fit)m  year  to  year  provided 
that  the  premium  is  paid  in  full. 

Comment:  A  crop  insurance  agent 
asked  if  the  proposed  nursery  poUcy  is 
released  after  July  1, 1998,  whether  a 
carryover  insured  can  buy  insiu^nce  for 
protection  under  the  new  poUcy 
between  July  1  and  September  30.  The 
commenter  also  asked  how  this  might 
affect  a  current  1998  poUcy. 

Response:  Once  the  final  rule  is 

pubUshed  and  FQC  files  the  poUcy, 
rates,  and  other  information,  sales  may 
begin.  However,  no  coverage  will  begin 
before  October  1, 1998.  For  the  1999 
crop  year  only,  producers  will  have  the 
option  to  be  covered  under  their 
existing  poUcy  or  the  new  niusery 
poUcy.  liiereafter,  only  the  new  poUcy 
will  be  available. 

Comment:  A  producer  asked  whether 
it  is  possible  to  change  the  effective  date 
of  the  poUcy.  The  commenter  stated  this 
would  require  insurers  to  short  rate  the 
nursery  poUcy. 

Response:  The  effiactive  date  of  the 
poUcy  will  not  be  changed  since  it 
corresponds  with  the  effective  date  of 
the  current  nursery  poUcy.  FCIC  has 
revised  the  new  nursery  poUcy  to 
specify  a  single  poUcy  renewd  date  and 
a  limited  sales  period.  FQC  will  prorate 
the  premium  for  partial  year  insurance 
periods. 

Comment:  An  insiu^nce  company 
asked  if  a  poUcy  is  canceled  or 
terminated,  how  soon  could  the  poUcy 
be  reinstated  (since  there  are  no  sales 
closing  dates  in  the  proposed 
provisions). 

Response:  Once  a  poUcy  is 
terminated,  it  cannot  be  reinstated 
unless  allowed  under  7  CFR  part  400, 
subpart  U.  Under  section  9  of  the  poUcy 
as  revised,  producers  can  make  new 
appUcation  for  a  poUcy  until  May  31. 

Comment:  An  insurance  company 
questioned  whether  the  price  list,  rate 
changes,  etc.,  take  efiiact  based  on  the 
date  the  appUcation  is  signed  or  the  date 
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coverage  begins  (30  days  later  or  when 
the  insurance  inventory  is  accepted). 

Response:  For  the  1999  crop  year 
only,  the  plant  price  schedule,  rate 
changes,  etc.,  tfJ^e  effect  upon 
publication  by  FGC  of  such  information 
for  the  existing  policy  and  the  new 
policy.  Thereafter,  such  policy  terms 
will  take  effect  on  the  date  insurance 
attaches.  The  terms  of  the  policy  will  be 
fixed  for  the  subsequent  crop  years  by 
the  contract  change  date. 

Conunent:  A  producer  association 
asked  whether  Ae  proposed  changes 
provide  payment  for  removal  of  the 
damaged  plant  materials. 

Response:  The  Federal  Crop  Insurance 
Act  only  authorizes  payment  for  damage 
to  insured  plant  material.  There  is  no 
authority  to  provide  coverage  for 
removal  of  damaged  plant  material. 

Comment:  A  producer  asked  whether 
the  proposed  poUcy  provides  coverage 
only  against  the  "death"  of  the  plants  or 
whether  the  policy  also  covered  damage 
that  leaves  plants  immarketable. 

Response:  Damage  from  an  insured 
cause  of  loss  that  renders  a  plant 
unmarketable  during  the  insurance 
period  or  substantially  delays  the 
producers'  ability  to  sell  the  plant 
would  be  covered.  Losses  will  be 
determined  using  FQC  approved  loss 
adjustment  procedures. 

Conunent:  A  producer  asked  what 
happens  if  the  plants  do  not  grow  to 
their  expected  size  due  to  drought. 

Response:  The  nursery  policy  does 
not  guarantee  the  plant  will  reach  a 
producer's  expectation.  FQC  added  a 
provision  in  section  10  that  specifically 
excludes  coverage  for  failure  of  the 
plant  to  reach  an  anticipated  size  due  to 
drought.  FQC  considered  such  coverage 
but  could  not  accurately  determine  an 
amount  of  loss  for  failure  of  a  plant  to 
reach  an  anticipated  size.  Eh-ought  is  a 
covered  cause  of  loss  if  the  plant  is 
destroyed  or  damaged  to  the  extent  that 
it  is  unmarketable  during  the  insurance 
period. 

Comment:  A  producer  asked  what  the 
irrigation  requirements  are  for  nursery 
producers. 

Response:  Section  8  of  the  nursery 
poUcy  states  that  adequate  irrigation 
equipment  and  water  to  irrigate  all 
insurable  nursery  plants  must  be 
available  at  the  time  coverage  begins 
and  throughout  the  insurance  period, 
imless  otherwise  provided  by  the 
actuarial  documents  or  by  written 
agreement.  These  determinations  will  be 
made  during  inspections  conducted 
prior  to  the  acceptance  of  insurance  by 
the  insurance  provider  and  at  the  time 
of  loss.  It  is  not  possible  to  provide  more 
detailed  requirements  because  these 
will  vary  based  on  the  type  of  nursery 


operation  and  its  location.  The 
definition  of  "irrigated  practice"  has 
been  revised  to  require  sufficient  water 
to  sustain  the  normal  growth  of  the 
plant  and  provide  cold  protection  for 
applicable  plants  as  described  in  the 
eligible  plant  list  pubUshed  by  FQC. 

Comment:  A  producer  asked  whether 
drought  will  be  covered  as  a  cause  of 
loss  for  field  grown  plants  that  are  not 
irrigated  because  most  producers  in 
their  region  do  not  irrigate  field  grown 
nursery  plants. 

Response:  The  poUcy  will  only  cover 
drought  for  non-irrigated  plants  as  an 
insurable  cause  of  loss  if  the  irrigation 
requirement  is  waived  by  the  actuarial 
documents  or  by  written  agreement. 

Comment:  A  crop  insurance  agent 
asked  whether  earthquake  is  an 
insurable  cause  of  loss. 

Response:  Section  10  Usts  earthquake 
as  an  insured  peril. 

Comment:  A  crop  insurance  agent 
asked  whether  excessive  rain  would  be 
considered  a  cause  of  loss  if  the 
moistxire  causes  a  disease  on  the  plant. 

Response:  Excessive  rain  and  its 
consequences  are  considered  an 
insurable  cause  of  loss.  However, 
disease  for  which  control  measures  exist 
is  specifically  excluded  as  a  cause  of 
loss  in  section  10. 

Comment:  A  crop  insurance  agent 
questioned  section  10(b)(4)  and 
recommends  changing  this  section  to 
read  "cold"  instead  of  frost  and  freeze, 
because  plant  materials  can  be  damaged 
at  less  than  freezing  temperatures. 

Response:  FQC  has  amended  the 
provision  accordingly. 

Comment:  A  crop  insurance  agent,  a 
producer  association,  and  an  insurance 
company  stated  a  need  to  identify 
criteria  and  procedures  for  payments  of 
disease  or  insect  claims. 

Response:  Within  the  loss  adjustment 
procedures,  loss  adjusters  will  be  given 
specific  instructions  for  docujnenting 
claims  for  these  causes  of  loss. 
Therefore,  no  change  has  been  made. 

Conunent:  A  producer  asked  whether 
the  poUcy  covered  damage  that  becomes 
apparent  over  time.  For  example,  the 
commenter  questioned,  if  plants  are 
damaged  by  flood  and  damage  does  not 
become  apparent  for  a  year,  whether  the 
producer  could  make  a  claim  for 
indemnity. 

Response:  The  poUcy  provides 
protection  against  causes  of  loss  that 
occur  within  the  insiurance  period  and 
that  damage  insured  plants.  The  insured 
may  make  a  claim  for  damage  that 
occurred  during  the  time  the  policy  was 
in  effect  even  if  the  insvirance  period 
has  expired  as  long  as  a  claim  for 
indemnity  is  filed  within  60  days  after 
the  insurance  period  has  ended. 


Conunent:  A  producer  questioned 
whether  the  policy  would  cover  the  cost~ 
of  replacement  plants  if  those  plants  to 
be  shipped  in  March  and  April  were 
underwater  for  7  to  10  days  in 
November  and  December  and  the 
producer  decided  to  buy  replacement 
plants  for  shipment  in  March  and  April 
due  to  concerns  about  the  viability  of 
the  plants  in  inventory. 

Response:  The  nursery  policy  covers 
damage  to  the  insured  nursery  stock 
from  insured  causes  of  loss.  If  the 
flooded  plants  were  damaged  to  the 
extent  that  they  were  unmarketable 
during  the  crop  year,  indemnities  would 
be  paid  in  accordance  with  loss 
provisions  of  this  poUcy.  There  is  no 
coverage  provided  for  costs  associated 
with  replacing  stock. 

Conunent:  An  insurance  company 
recommended  that  section  10(b)(4)(i)  be 
changed  to  indicate  that  proof  of  the 
repair  or  replacement  of  cold  protection 
equipment  or  faciUties  was  not  possible 
and  would  not  l>e  required  for  the  first 
72  hours  after  failiue  of  the  equipment 
or  faciUties. 

Response:  FQC  beUeves  this  section 
is  stated  clearly.  Therefore,  no  change 
has  been  made. 

Conunent:  Two  producers  had 
concerns  that  the  penalties  for  over  and 
imder  reporting  the  value  of  the  plant 
inventory  are  extremely  severe.  One 
commenter  stated  that  the  penalty  for 
over  reporting  in  particular  is 
inconsistent  with  other  insiirance 
products.  Another  commenter  stated  the 
current  policy  estabUshes  the  amount  of 
deductible  on  a  percentage  basis,  based 
on  the  value  of  the  inventory  at  the  time 
of  loss,  and  the  proposed  rule  would  fix 
the  deductible  as  a  percentage  of  the 
inventory  value  reported  at  the 
beginning  of  the  policy  year. 

Response:  There  is  no  penalty  for 
under  or  over-reporting  inventory  value. 
Producers  are  unlikely  to  over-report 
their  inventory  since  it  would  increase 
their  premiimi  and  decrease  the 
Ukelihood  that  they  will  receive  an 
indemnity  since  their  crop  year 
deductible  will  be  higher.  However, 
there  is  an  incentive  for  producers  to 
imder-report  their  inventory  value  to 
reducb  the  amount  of  jHemiums  owed. 
The  claims  provisions  adjust  the 
amount  of  indemnity  by  the 
proportional  amoimt  of  the  imder- 
reported  value  to  be  commensurate  with 
the  amoimt  of  liability  for  which  the 
producer  paid.  Therefore,  no  change  has 
been  made. 

Conunent:  A  crop  insurance  agent 
asked  whether  the  deductible  will  be 
prorated  when  the  value  of  inventory 
reported  by  a  producer  is  less  than  the 
value  foimd  at  the  time  of  a  loss. 
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Response:  The  policy  requires  the 
producer  to  report  the  full  value  of  the 
nuiseiy  plant  inventory  or  a  reduced 
indemnity  will  be  received  in  the  event 
of  a  loss.  As  stated  above,  section  12 
provides  for  indemnity  payments  in 
proportion  to  the  amoimt  of  insurance 
purchased  when  the  insiued  reports  less 
than  the  full  value  of  the  insurable 
nursery  inventory.  For  example,  a 
producer  who  declares  inventory  worth 
sixty  dollars  when  it  is  worth  one 
hundred  dollars  will  be  paid  60  cents 
for  each  dollar  that  otherwise  would 
have  been  paid  as  an  indemnity  under 
the  terms  of  the  policy.  FQC  believes 
the  imder  reporting  provision  of  this 
policy  is  fairer  to  the  producer  than  the 
provisions  of  the  current  policy  for  this 
situation  since  the  poUcy  provides 
producers  with  the  insiuance  coverage 
for  which  a  premiiun  was  paid. 

Comment:  A  crop  insurance  agent 
asked  whether  imits  have  an  occiurence 
deductible  or  are  all  occurrence 
deductibles  summed  to  meet  the  crop 
year  deductible.  The  commenter  also 
asked  whether  there  would  be  any  more 
occurrence  deductibles  for  the  crop  year 
if  the  crop  year's  deductible  is  met 

Response:  If  the  occtirrence 
deductible  is  met,  an  indemnity  will  be 
paid  on  each  affected  unit.  All  losses 
reported  in  a  timely  maiuier  will  be 
accimiulated  to  meet  the  crop  year 
deductible.  After  the  crop  year 
deductible  is  reached,  producers  no 
longer  face  a  deductible  for  subsequent 
losses.  However,  it  shoiUd  be  noted  that 
the  insurance  limits  are  reduced  with 
each  loss.  For  example,  if  a  producer 
has  an  amount  of  insurance  of  one 
hundred  dollars  and  is  paid  a  $30  loss, 
the  remaining  amount  of  insurance  on 
that  poUcy  is  $70.  Should  the  producer 
restock  lost  plant  material  without 
reporting  the  increase  to  the  insurer  as 
prescribed  in  section  6,  a  subsequent 
indemnity  would  be  calculated  using 
the  under  report  factor. 

Comment:  Two  crop  insurance  agents 
had  concerns,  that  the  proposed  rule 
contains  changes  that  greatly  diminish 
the  value  of  the  nursery  crop  insurance 
program  for  producers  who  purchase 
the  CAT  level  of  coverage.  The 
"monthly  loss  deductible"  contained  in 
the  current  program  has  been  eUminated 
from  the  proposed  rule.  The  commenter 
stated  the  replacement  "occiurence 
deductible"  has  been  added  as  a  part  of 
the  Optional  Unit  Endorsement  but  it  is 
not  appUcable  for  CAT  policies.  The 
commenter  also  stated  the  "crop  year 
deductible,"  which  is  applicable  to  CAT 
poUcies,  penalizes  producers  if  their 
inventory  varies  eiUier  upward  or 
downward  from  the  "accepted  plant 
inventory  value  report."  An  agent  had  a 


concern  that  the  plant  inventory  values 
of  many  nurseries  will  vary  10-40 
percent  between  the  highest  and  lowest 
monthly  inventories  during  the  year. 
The  commenter  stated  that  the  current 
nursery  crop  provisions  allow  the 
producer  to  estabUsh  maximum  liabiUty 
based  on  the  highest  monthly  inventory 
value,  but  establish  the  monthly  loss 
deductible  based  on  the  inventory  on 
hand  at  time  of  loss.  The  commenter 
stated  the  proposed  rule  requires  the 
grower  to  furnish  a  single  plant 
inventory  value  that  sets  the  amoimt  of 
insiuance  hability  and  also  the  crop 
year  deductible.  The  agent  also  stated 
the  crop  year  deductible  will  increase  if 
the  plant  inventory  value,  at  the  time  of 
loss,  is  greater  than  the  accepted  plant 
inventory  value,  but  will  not  decrease  if 
the  plant  inventory  value,  at  the  time  of 
loss,  is  less  than  the  accepted  plant 
inventory  value.  The  indemnity  will  be 
further  reduced  by  a  coinsurance  factor 
if  the  plant  inventory  value,  at  the  time 
of  loss,  is  greater  than  the  "accepted 
plant  inventory  value  report."  llie 
commenter  stated  that  these  deductible 
changes  in  the  proposed  rule  will  result 
in  producers  not  being  indemnified  for 
losses  in  excess  of  50  percent  damages 
if  their  plant  inventory  value,  at  the 
time  of  loss,  varies  either  upward  or 
downward  from  the  accepted  plant 
inventory  value.  An  agent  stated  that 
heavy  sales  in  the  spring  and  fall  can 
result  in  20-25  percent  of  the  annual 
sales  occurring  in  one  month.  While 
these  plants  are  restocked,  they  may  not 
be  restocked  on  the  same  day  they  are 
sold,  resulting  in  significant  plant 
inventory  variations.  The  commenter 
stated  the  nyrsery  crop  insurance 
program  is  the  only  crop  insiuance 
program  that  requires  producers  to 
project  plant  inventory  values  for  the 
next  12  months  and  then  penalizes  the 
producer  (insured  under  a  CAT  poUcy 
without  an  occurrence  deductible)  if  the 
plant  inventory  value  varies  from  that 
single  projected  plant  inventory  value. 
The  inventory  reporting  requirements  in 
the  proposed  rule  require  the  grower  to 
report  one  inventory  amount  even 
though  the  grower  knows  the  inventory 
varies  throughout  the  year.  The 
commenter  also  stated  that  those  who 
purchase  CAT  level  policies  are.  in 
instances  where  they  have  over  reported 
their  inventory,  incapable  of  recouping 
50  percent  of  Uieir  inventory  at  55 
percent  of  its  price,  as  mandated  by  the 
Federal  Crop  Insurance  Reform  Act  of 
1994.  The  commenter  suggests  using  the 
deductible  language  being  proposed  in 
the  Optional  Unit  Endorsement.  That 
would  allow  all  policyholders  to  have 
benefit  of  a  deductible. 


Response:  FQC  considered  the  large 
number  of  comments  received  regarding 
its  proposal  to  allow  an  occurrence     — 
deductible  only  to  insureds  who 
purchase  an  Optional  Unit 
Endorsement.  However,  the  Act  does 
not  allow  optional  units  under  CAT 
pohcies.  CAT  is  only  intended  to 
provide  a  basic  level  of  coverage  and 
admittedly  the  coverage  available  is  not 
as  good  as  that  available  under  limited 
or  additional  coverage  policies.  Since 
limited  and  additional  coverage  poUcies 
charge  a  premium,  it  is  only  equitable 
that  the  coverage  provided  be  better.  It 
is  up  to  the  producer  to  determine 
which  coverage  best  meets  his  or  her 
risk  management  needs. 

Comment:  An  insurance  company 
asked  whether  all  units  must  be 
adjusted  before  paying  a  loss,  or  only 
the  units  in  a  loss  situation. 

Response:  An  inventory  of  the  nursery 
plant  material  in  the  basic  luiit  is 
required  at  the  time  of  loss  to  determine 
the  deductible  and  to  determine  if  the 
basic  unit  values  have  been  correctly 
reported.  While  this  is  a  departure  from 
other  crops  FCIC  insures  with  optional 
units,  it  is  not  different  from  the  current 
pohcy.  The  current  poUcy  requires  the 
same  determination  to  establish  the 
monthly  deductible  and  compUance 
with  the  reporting  requirements  of  the 
current  policy. 

Comment:  An  insurance  company 
asked  about  the  need  for  the  proposed 
pohcy  provision  that  requires  losses  to 
be  1  percent  or  $250  once  the  crop  year 
deductible  has  been  met. 

Response:  FQC  has  deleted  this 
provision. 

Comment:  An  insurance  company  and 
a  crop  insurance  agent  questioned 
section  12(e)  whi(±  states,  "that  the 
value  of  any  insured  plant  inventory 
will  be  determined  on  the  basis  of  our 
appraisals."  The  commenter  stated  that 
section  6(d)  and  (e)  states  the  value  of 
the  insured  plant  inventory  is  based  on 
the  plant  price  schedule.  One 
commenter  suggested  that,  because  of 
the  lack  of  a  mutually  agreeable  method 
of  determining  salvage  values  and 
rehabilitation  periods,  a  default 
percentage  of  loss  should  be 
inoHporated  into  the  poUcy. 

Response:  FCIC  has  deleted  section 
12(e)  from  the  proposed  rule. 

Comment:  Two  insurance  companies 
recommended  an  example  of  a  loss 
calculation  be  included  in  the 
provisions. 

Response:  FQC  has  included 
examples  of  loss  calculations  in  section 
15. 

Comment:  An  insurance  company  and 
a  producer  had  concerns  with  section 
14(b)(1)  and  (3).  The  commenters  stated 
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section  14(b)(1)  indicates  no  written 
agreements  for  nursery  will  be 
continuous,  but  would  have  to  be 
requested  again  each  subsequent  year  if 
the  situation  still  exists.  The  commenter 
stated  section  14(b)(3)  refers  to  written 
agreements  "submitted  after  the 
application  for  insurance  or  the  policy 
renewal  date  *  *  *.'*  should  be  changed 
to  read  "a  written  agreement  submitted 
after  the  application  the  initial  year,  or 
after  the  policy  renewal  date  in 
subsequent  years  *  *  *." 

Response:  The  written  agreements  are, 
by  design,  temporary  and  intended  to 
address  unusual  circumstances.  If  the 
condition  for  which  a  written  agreement 
is  issued  exists  each  crop  year,  the 
policy  or  Special  Provisions  should  be 
amended  to  reflect  this  condition. 
Therefore,  no  change  has  been  made. 

Comment:  An  insurance  company 
recommended  changing  the  definition 
of  a  peak  amount  of  insurance  from 
"*  *  *  elected  under  the  crop 
provisions*  *  *"  to  read"*  *  * 
elected  for  the  crop  and  county.  *  *  *" 

Response:  Such  a  change  may  mislead 
producers  into  thinking  that  they  may 
select  different  coverage  levels  imder 
the  Peak  Inventory  Endorsement  than 
the  Crop  Provisions.  Therefore,  no 
change  has  been  made. 

Comment:  An  insurance  company 
asked  whether  the  rate  charged  for  the 
Peak  Inventory  Endorsement  will  be  the 
same  as  the  annual  rate,  prorated  for  the 
increase. 

Response:  The  rate  for  the  peak 
inventory  endorsement  will  be  the  same 
as  the  annual  rate  adjusted  for  seasonal 
changes  in  risk.  These  adjustments  will 
be  contained  in  the  actuarial 
documents. 

Comment:  An  insurance  company 
asked  if  the  peak  inventory  value  report 
must  be  submitted  "on  our  form."  The 
commenter  asked  whether  this  will  be 
the  same  as  the  regular  plant  inventory 
value  report,  or  whether  a  separate  form 
necessary. 

Response:  The  peak  inventory  value 
report  is  a  separate  form. 

Comment:  A  producer  group  asked 
whether  more  than  one  Peak  Inventory 
Endorsement  could  be  purchased  during 
the  course  of  the  insurance  period. 

Response:  Section  2(b)  of  the  Peak 
Inventory  Endorsement  allows  the 
purchase  of  up  to  two  Peak  Inventory 
Endorsements  during  the  crop  year 
unless  the  producer  has  suR^ered  an 
indemnified  loss  and  restocked  the 
nursery.  In  such  case,  the  producer 
could  purchase  an  endorsement  each 
time  the  nursery  is  restocked  after  a  loss 
in  addition  to  the  two  other  Peak 
Inventory  Endorsements  authorized. 


Comment:  An  insurance  company  and 
a  producer  association  asked  if  the 
occurrence  deductible  in  the  Optional 
Unit  Endorsement  is  on  an  optional  unit 
basis  and  stated  the  occurrence 
deductible  is  confusing  particularly 
when  the  amount  of  insurance  is  greater 
than  field  market  value  A.  The 
commenter  stated  it  appeared  that  the 
deductible  has  decreased  due  to  the 
endorsement.  The  commenter  asked 
whether  the  crop  year  deductible,  as 
well  as  the  occurrence  deductible,  must 
be  satisfied  prior  to  any  indemnity 
payment. 

Response:  The  occurrence  deductible 
applies  on  a  unit  basis,  optional  or  basic 
as  appropriate.  FCIC  acknowledges  that 
the  occurrence  deductible  adds  a  certain 
amount  of  complexity  and,  therefore, 
has  included  a  more  detailed  example. 
The  occurrence  deductible  must  be 
satisfied  before  any  indemnity  is  paid 
on  a  unit. 

Comment:  Insurance  companies  and  a 
producer  association  observed  that  there 
are  13  optional  units  based  on  plant 
types  and  asked  when  the  producer 
must  select  the  plant  type  for  their 
inventory.  One  commenter  asked 
whether  the  eligible  plant  list 
establishes  the  plant  type. 

Response:  The  eligible  plant  list  will 
conteiin  all  plants  eligible  for  insurance. 
Each  plant  will  be  assigned  a  plant  type, 
which  will  be  its  optional  unit 
designation.  Even  though  a  plant  may  be 
classified  in  more  than  one  type,  FQC 
will  assign  each  plant  a  single  type  for 
insurance  purposes. 

Comment:  An  insurance  company 
asked  whether  the  "premium  rate  for 
optional  units"  used  in  section  5  of  the 
Optional  Unit  Endorsement  is  the 
correct  terminology,  or  whether  it 
should  be  "premium  factor  for  optional 
units." 

Response:  FCIC  has  removed  the 
Optional  Unit  Endorsement  from  the 
poUcy.  Section  7(a)  allows  for  a 
premiimi  adjustment  for  optional  units. 

Comment:  A  producer  asked  whether 
the  producer  has  to  declare:  (1)  The 
value  of  the  plants  within  each  unit 
grouping;  and  (2)  the  maximum  amoimt 
of  insurance  for  each  group.  The 
producer  also  asked  if  the  value 
reported  for  each  unit  has  to  siun  to  the 
total  insurance  for  each  basic  unit. 

Response:  The  policy  requires  the 
value  reported  for  the  basic  units  are 
accurate  for  determining  compliance 
with  the  insurance  to  value  provisions 
of  the  policy.  The  value  reported  for  any 
unit  cannot  exceed  the  total  for  the  basic 
unit  and  at  any  given  point  in  time,  the 
values  for  each  imit  should  be 
approximately  the  same  as  the  total 
value  for  the  basic  unit  to  avoid  paying 


unnecessary  premium  or  being  subject 
to  the  underreporting  provisions.  When 
insurance  to  value  requirements  are  not 
met,  losses  are  determined  according  to 
section  12(b). 

In  addition  to  the  changes  described 
above,  FCIC  has  made  minor  editorial 
and  format  changes  that  did  not  change 
the  terms  of  the  proposed  provisions. 
FCIC  also  made  the  following  revisions: 

1.  The  definition  of  "crop  year"  is 
revised  to  clarify  the  day  on  which  the 
crop  year  would  begin  and  to  allow  for 
a  policy  renewal  date  common  to  all 
poUcies.  The  definition  of  "crop  year 
deductible"  is  revised  to  allow  a 
deductible  percentage  multipUed  by  the 
siun  of  all  plant  inventory  value  reports 
for  a  practice  including  peak  inventory 
reports.  The  definition  of  "eligible  plant 
list"  is  revised  to  allow  FCIC  to  pubUsh 
this  dociunent  in  electronic  format.  The 
definition  of  "field  market  value  A"  is 
revised  to  clarify  its  application  to 
undamaged  insurable  plants  in  the  basic 
or  optional  unit.  The  definition  of  "field 
market  value  B"  is  revised  to  clarify  its 
application  to  damaged  insurable  plants 
in  the  basic  or  optional  unit.  The 
definition  of  "irrigated  practice"  is 
revised  to  provide  cold  protection  for 
applicable  plants  as  specified  in  the 
eligible  plant  Ust.  The  definition  of 
"nursery"  is  revised  to  require  a 
business  enterprise  that  derives  at  least 
50  percent  of  its  gross  income  from  the 
wholesale  marketing  of  plants.  The 
definition  of  "plant  price  schedule"  has 
been  revised  to  allow  FQC  to  pubUsh 
this  document  in  electric  format.  The 
definition  of  "policy  renewal  date"  is 
eliminated  because  a  conunon  renewal 
date  has  been  established  common  to 
most  policies.  The  definition  of  "price 
level"  is  eliminated  because  the  price 
level  is  the  equivalent  of  the  price 
election.  Although  new  to  the  nursery 
program,  this  is  a  general  program 
featiire  and  FCIC  beUeves  it  does  not 
require  a  separate  definition.  The 
definitions  for  "field  marke't  value  C," 
"loss,"  "occiirrence  deductible,"  "imder 
reporting  factor"  are  added  to  allow 
FCIC  to  simphfy  section  12.  A  definition 
for  "deductible  percentage"  is  added  to 
improve  policy  readability  in  the 
definition  of  "crop  year  deductible"  and 
"occurrence  deductible."  A  definition 
for  "practice"  is  added  to  clarify 
separate  insurable  practices  wiU  be 
standard  nursery  containers  and  field 
grown.  A  definition  for  "price  election" 
is  added  to  improve  policy  readability 
in  the  definition  of  "amount  of 
insinance".  The  definitions  of  "Act," 
and  "practice  value,"  are  added  for 
clarity. 
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2.  Section  2(b)  is  revised  to  eliminate 
reference  to  the  Optional  Unit 
Endorsement. 

3.  Section  5  is  revised  to  eliminate  the 
phrase  the  "poUcy  renewal  date"  and  a 
cancellation  and  termination  date  of 
September  30  was  added.  This  change 
was  made  in  response  to  FQC's 
decision  to  create  a  single  poUcy 
renewal  date. 

4.  Section  6(b)  is  revised  to  require 
producers  to  submit  a  plant  inventory 
value  report  not  later  than  September  1 
preceding  any  subsequent  crop  year  to 
correspond  with  the  change  to  a  single 

.  policy  renewal  date. 

5.  Section  6(c)  was  modified  to  add 
"practice  value"  to  clarify  FCIC's 
decision  to  treat  container  and  field 
grown  nursery  plant  material  as  separate 
units. 

6.  Section  6(f)  was  modified  to  clarify 
the  intention  of  FCIC  to  permit  upward 
revisions  to  the  plant  inventory  value 
report. 

7.  In  section  6(g)  of  the  proposed  rule, 
the  reference  to  the  Peak  Inventory 
Endorsement  has  been  deleted.  Section 
6(h)  is  redesignated  6(g). 

8.  Section  6(h)  was  added  to  limit  the 
amount  of  insurance  available  for 
catastrophic  level  policies  in  order  to 
avoid  over  reporting  of  inventories. 

9.  Section  7(a)  is  revised  to  delete  the 
phrase  "*  *  *  and  by  your  share" 
because  the  amount  of  insurance  uses 
the  share  in  that  calculation.  Also,  the 
term  "for  each  basic  unit"  has  been 
added  to  allow  container  and  field 
grown  nursery  plant  material  to  be 
insured  as  separate  basic  units. 

10.  Section  7(b)  has  been  revised  to 
clarify  the  premiiun  will  be  adjusted  for 
partial  crop  yeetrs.  In  addition,  premiimi 
will  be  charged  for  the  entire  month  for 
any  calendar  month  during  which  an 
amount  of  coverage  is  provided  under 
the  nursery  provisions. 

11.  Section  7(d)  has  been  deleted 
since  the  interest  provisions  are  in  the 
Basic  Provisions. 

12.  Section  7(e)  has  been  deleted 
because  plant  inventory  values  can  no 
longer  be  reduced. 

13.  Section  8(a)  through  (j)  is 
reordered  to  improve  readabiUty.  The 
provisions  regarding  woody,  herbaceous 
or  foliage  ornamental  plants  are  deleted 
because  the  insurable  types  of  plants  are 
specified  in  the  eUgible  plant  Ust. 

14.  Section  9(a)  is  revised  to  state  that 
for  the  year  of  application,  coverage 
begins  30  days  after  your  application  is 
received  by  the  agent  unless  it  is 
rejected.  Added  provisions  for  the  1999 
crop  year  only,  the  30  day  delay  in 
coverage  will  not  apply  to  your 
container  nursery  crop  if  it  is  currently 
insured  under  the  present  policy  and 


you  elect  to  cancel  such  poUcy  and  you 
apply  for  the  new  nursery  policy  by 
November  30, 1998. 

15.  Section  10(a)(1)  is  revised  to 
permit  restrictions  on  adverse  weather 
as  a  cause  of  loss. 

16.  Section  12  has  been  revised  for 
clarification. 

17.  Section  14(a)  of  the  proposed  rule 
refers  to  18(g).  It  has  been  corrected  to 
18(a).  Section  14(b)(3)  refers  to  18(c)  and 
it  has  been  corrected  to  18(e). 

18.  Section  15  was  added  to  show 
examples  of  nursery  calculations. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  It  is  imperative  that 
these  provisions  be  made  final  as 
quickly  as  possible  so  that  the  reinsured 
companies  and  insureds  may  have 
sufficient  time  to  implement  the  new 
provisions  in  time  for  sale  for  the  1999 
crop  year.  The  policy  currently  in  effect 
is  limited  to  container  plants  and  offers 
no  protection  to  nursery  producers  that 
produce  field  grown  nursery  plants.  In 
order  to  expand  coverage  to  those 
producers  of  field  grown  nursery  plants 
for  the  1999  crop  year,  it  is  necessary  to 
make  these  changes  immediately.  The 
existing  nursery  poUcy  will  continue  in 
effect  for  the  1999  crop  year  and  will  be 
terminated  at  the  end  of  the  1999  crop 
year. 

List  of  Subjects  in  7  CFR  Parts  406  and 
457 

Crop  insurance,  Nursery,  Reporting 
and  record  keeping  requirements. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  the  Nursery  Crop 
Insurance  Regulations  (7  CFR  part  406) 
and  revises  and  reissues  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  effective  for  the  1999  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  406— NURSERY  CROP 
INSU^NCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  406  is  revised  to  read  as  followsr 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

3.  The  subpart  heading  is  removed. 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

5.  The  introductory  paragraph  of 

§  457.114  is  revised  to  read  as  follows: 


§  457.1 1 4    Nuraery  crop  insurance 
provisions. 

The  Nursery  Crop  Insurance 
Provisions  for  the  1999  crop  year  only 
are  as  follows: 

•        •        •        *        * 

6.  Section  457.162  added  to  read  as 
follows: 

§  457.1 62    Nursery  crop  insurance 
provisions. 

The  Nursery  Crop  Insurance 
Provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 

FaC  policies: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 

(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured,  policies: 

Nursery  Crop  Insurance  Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions:  (3)  these  Crop  Provisions:  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc. 

1.  Definitions 

Act.  The  Federal  Crop  Insurance  Act,  7 
U.S.C  1501  et  seq. 

Amount  of  insurance.  For  each  basic  unit, 
your  practice  value  multiplied  by  the 
coverage  level  ptercentage  you  elect, 
multiplied  by  your  price  election,  and 
multiplied  by  your  share.  Your  accumulated 
paid  losses  during  the  crop  year  for  each 
basic  unit  or  the  optional  units  will  not 
exceed  your  amount  of  insurance. 

Crop  year.  The  period  beginning  the  day 
insurance  attaches  and  extending  until  11:59 
p.m.  of  the  following  September  30.  Crop 
year  is  designated  by  the  calendar  year  in 
which  it  ends. 

Crop  year  deductible.  The  deductible 
percentage  multiplied  by  the  simi  of  all  plant 
inventory  values  for  each  basic  unit  The 
crop  year  deductible  will  be  increased  for 
any  increases  in  the  inventory  value  on  the 
plant  inventory  value  report  or  through  the 
purchase  of  a  peak  inventory  endorsement,  if 
in  effect  at  the  time  of  loss.  The  crop  year 
deductible  will  be  reduced  by  any  previously 
incurred  deductible  if  you  timely  report  each 
loss  to  us. 

Deductible  percentage.  An  amoimt  equal  to 
100  percent  minus  the  percent  of  coverage 
you  select. 

Eligible  plant  list.  A  list  published  by  FOC 
in  electronic  format  and  available  from  your 
agent  that  includes  the  botanical  and 
common  names  of  insurable  plants,  the 
winter  protection  requirements  for  container 
material  and  the  areas  in  which  they  apply, 
the  hardiness  zone  to  which  field  grown 
material  is  insurable,  the  designated 
hardiness  zones  for  each  county,  and  the  unit 
classification  for  each  plant  on  the  list.  A 
paper  copy  of  the  eligible  plant  list  is  also 
available  from  your  agent. 
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Field  grown.  Nursery  plants  planted  and 
grown  in  the  ground  without  the  use  of  any 
artificial  root  containment  device.  In-ground 
fabric  bags  are  not  considered  an  artificifd 
root  containaient  device. 

Field  market  value  A.  The  value  of 
undamaged  insurable  plants,  based  on  the 
prices  contained  in  the  plant  price  schedule, 
in  the  basic  or  optional  unit,  as  applicable, 
immediately  prior  to  the  ocairrence  of  any 
loss  as  determined  by  our  appraisal.  This 
allows  the  amount  of  insuirance  under  the 
policy  to  be  divided  among  the  individual 
units  in  accordance  with  the  actual  value  of 
the  plants  in  the  unit  at  the  time  of  loss  for 
the  purpose  of  determining  whether  you  are 
entitled  to  an  indemnity  for  insured  losses  in 
the  unit,  optional  or  basic,  as  applicable. 

Field  market  value  B.  The  value  of  the 
insurable  plants,  based  on  the  prices 
contained  in  the  plant  price  schedule,  in  the 
basic  or  optional  unit,  as  applicable, 
following  the  occurrence  of  a  loss  as 
determined  by  our  appraisal  plus  any 
reduction  in  value  due  to  uninsured  causes. 
This  is  used  to  determine  the  loss  of  value 
for  each  individual  imit  so  that  losses  can  be 
paid  on  an  individual  unit  basis,  optional  or 
basic,  as  applicable. 

Field  market  value  C.  The  value  of 
undamaged  insurable  plants  based  on  the 
prices  contained  in  the  plant  price  schedule 
for  all  types  within  the  basic  unit 
immediately  prior  to  the  occurrence  of  any 
loss  as  determined  by  our  appraisal.  This 
value  is  used  to  calculate  the  actual  value  of 
the  plants  in  the  basic  unit  at  the  time  of  loss 
to  ensure  that  you  have  not  underreported 
your  plant  values. 

In-ground  fabric  bag.  (Also  called  a  grow 
bag  or  a  root  control  bag).  A  porous  fobric  bag 
made  of  a  non-biodegradable  material  such  as 
polypropylene  that  typically  has  a  plastic 
bottom,  and  is  used  for  growing  woody 
plants  in  the  ground. 

Irrigated  practice.  In  lieu  of  the  definition 
in  the  Basic  Provisions,  the  application  of 
water,  using  appropriate  systems  and  at  the 
proper  times,  to  provide  the  quantity  of  water 
needed  to  sustain  normal  growth  of  your 
insured  plant  inventory  and  provide  cold 
protection  for  applicable  plants  as  specified 
in  the  eligible  plant  list 

Loss.  Field  market  value  A  minus  field 
market  value  B. 

Marketable.  Of  a  condition  that  it  may  be 
offered  for  sale  in  the  market. 

Nursery.  A  business  enterprise  that  derives 
at  least  50  percent  of  its  gross  income  from 
the  wholesale  marketing  of  plants. 

Occurrence  deductible.  This  deductible 
allows  a  smaller  deductible  than  the  crop 
year  deductible  to  be  used  when;  (1) 
Inventory  values  are  less  than  the  reported 
practice  value,  or  (2)  you  have  elected 
optional  units.  The  occurrence  deductible  is 
the  lesser  of:  (a)  The  deductible  percentage 
multiplied  by  field  market  value  A 
multiplied  by  the  under  report  factor,  or  (b) 
the  crop  year  deductible. 

Plant  inventory  value  report.  Your  report 
that  declares  the  value  of  insurable  plants  in 
accordance  with  section  6. 

Plant  price  schedule.  A  schedule  of 
insurable  plant  prices  published  by  FQC  in 
electronic  format  that  establishes  the  value  of 


undamaged  insurable  plants  and  the 
maximum  amount  we  will  pay  for  damaged 
insurable  plants.  A  paper  copy  is  available 
from  yoiu-  crop  insurance  agent. 

Practice.  A  cultural  method  of  producing 
plants.  Standard  nursery  containers  grown 
and  field  grown  are  considered  separate 
insurable  practices. 

Practice  value.  The  full  value  of  all 
insurable  plants  in  each  basic  imit  on  your 
plant  inventory  value  report  including  any 
report  that  increases  the  value  of  your 
insurable  plant  inventory.  This  will  be  used 
to  determine  the  amoimt  of  insurance  under 
this  policy. 

Price  election.  The  allowable  percentage,  as 
specified  in  the  actuarial  documents,  of  the 
prices  shown  in  the  plant  price  schedule  that 
you  elect  and  that  is  used  to  determine  the 
amount  of  insurance  and  any  indenmity. 

Standard  nursery  containers.  Rigid 
containers  not  less  than  3  inches  in  diameter 
at  the  widest  point  of  the  container  interior 
and  that  are  appropriate  in  size  and  have 
drainage  holes  appropriate  for  the  plant.  In- 
ground  fabric  bags,  trays,  cellpacks  with 
individual  cells  less  than  3  inches  in 
diameter  at  the  widest  point  of  the  container 
interior,  and  burlap  are  not  considered 
standard  niirsery  containers  under  these  Crop 
Provisions. 

Stock  plants.  Plants  used  solely  for 
propagation  during  the  insurance  period. 

Under  report  factor.  The  factor  which 
adjusts  your  indemnity  for  underreporting  of 
inventory  values.  The  factor  is  always  used 
in  determining  any  indemnity.  For  each 
practice,  the  under  report  factor  is  the  lesser 
of:  (a)  1.000  or,  (b)  the  sum  of  all  practice 
values  reported  on  all  plant  inventory  value 
reports,  including  any  peak  inventory  value 
reports  during  the  coverage  term  of  the  Peak 
Inventory  Endorsement  minus  the  total  of  all 
previous  losses,  as  adjusted  by  any  previous 
under  report  factor,  divided  by  field  market 
value  C 

2.  Unit  Division 

(a)  In  lieu  of  the  definition  of  "basic  unit" 
contained  in  section  1  of  the  Basic 
Provisions,  a  basic  unit  consists  of  all 
insurable  plants  in  which  you  have  a  share 
in  the  county  for  each  practice  for  which  a 
separate  rate  is  established  in  the  actuarial 
documents.  Although  the  basic  unit  may  be 
divided  into  optional  units  in  accordance 
with  sections  2(b)  and  2(c),  you  will  still  be 
considered  to  have  a  basic  imit  that  vrill  be 
used  to  establish  the  amount  of  insurance, 
crop  year  deductible,  under  report  factor, 
premiujn,  and  the  total  amount  of  indenmity 
payable  under  this  policy. 

(b)  In  lieu  of  the  optional  unit  provisions 
in  the  Basic  Provisions,  if  you  elect  either 
limited  or  additional  levels  of  coverage,  for 
an  additional  premium,  inventory  that  would 
otherwise  be  one  basic  unit  may  be  divided 
into  optional  imits  by  plant  type  as  specified 
in  section  2(c).  If  you  elect  optional  units, 
your  amount  of  insurance  will  be  divided 
among  optional  units  in  relation  to  the  actual 
value  of  plants  in  each  optional  unit  If,  at 
the  time  of  loss,  the  aggregate  value  of  the 
plants  in  all  your  optional  units  exceeds  your 
practice  value,  you  will  be  subject  to  the 
under  report  factor  provisions. 


(c)  Plant  Types  contained  on  the  eligible 
plant  list 

1.  Deciduous  Trees  (Shade  and  Flower); 

2.  Broad-leaf  Evergreen  Trees; 

3.  Coniferous  Evergreen  Trees; 

4.  Fruit  and  Nut  Trees; 

5.  Deciduous  Shrubs; 

6.  Broad-leaf  Evergreen  Shrubs; 

7.  Coniferous  Evergreen  Shrubs; 

8.  Small  Fruits; 

9.  Herbaceous  Pereimials; 

10.  Roses; 

11.  Ground  Cover  and  Vines: 

12.  Aimuals; 

13.  Foliage;  and 

14.  Other  plant  types  listed  in  the  Special 
Provisions. 

(d)  You  must  elect  either  basic  units  or 
optional  units. 

3.  Insurance  Guaranteea,  Covers^  Levels, 
and  Prion  fbr  Detannining  Indemnities 

(a)  .The  production  reporting  requirements 
contained  in  section  3  of  the  Basic  Provisions 
are  not  applicable. 

(b)  In  addition  to  the  requirements  of 
section  3  of  the  Basic  Provisions,  you  must 
select  one  price  election  for  all  plants, 
regardless  of  type,  insvuvd  imder  this  policy. 

(c)  Your  amoimt  of  insurance  will  be 
reduced  by  the  amount  of  any  indenmity 
paid  under  this  policy.  For  losses  occurring 
when  a  Peak  Inventory  Endorsement  is  in 
effect,  to  determine  the  amount  of  insurance 
remaining  after  the  loss  you  must  subtract  the 
amount  of  the  indemnity  bora  the  peak 
amoimt  of  insurance,  then  subtract  any 
remaining  amount  of  indenmity  from  the 
amount  of  insurance. 

(d)  If  you  restock  your  nursery  plant 
inventory,  you  may  increase  your  amount  of 
insurance  in  accordance  with  section  6(f). 

4.  Contract  Changes 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is  June 
30  of  each  year. 

5.  Cancelation  and  Termination  Dates 

In  accordance  with  section  2  of  the  Basic 
Provisions,  the  cancellation  and  termination 
dates  are  September  30  preceding  the  crop 
year. 

6.  Plant  Inventoiy  Value  Report 

(a)  Section  6  of  the  Basic  Provisions  is  not 
applicable. 

(b)  You  must  submit  a  plant  inventory 
value  report  to  us  with  your  application  and 
for  each  subsequent  crop  year,  not  later  than 
September  1.  If  you  do  not  submit  a  plant 
inventory  value  report  by  September  1,  your 
policy  will  continue  using  the  reported 
inventory  values  in  effect  as  of  August  31. 

(c)  The  plant  inventory  value  report  must 
include  all  growing  locations,  the  practice 
value,  and  your  share.  At  our  option,  you 
will  be  required  to  provide  documentation  in 
support  of  your  plant  inventory  value  report, 
including,  but  not  limited  to,  a  detailed  plant 
inventory  listing  that  includes  the  name,  the 
number,  and  the  size  of  each  plant;  sales  and 
purchases  of  plants  for  the  3  previous  crop 
years  in  the  amount  of  detail  we  require,  and 
your  ability  to  properly  obtain  and  maintain 
nursery  stock.  For  catastrophic  level  policies 
only,  you  must  report  your  previous  plant 
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sales  on  the  plant  inventory  value  report. 
You  may  be  required  to  provide 
doounentation  to  sup{>ort  such  sales. 

(d)  Your  plant  inventory  value  report, 
including  any  revised  report,  and  your  peak 
inventory  value  report  will  be  used  to 
determine  your  premium  and  amount  of 
insurance. 

(e)  Your  plant  inventory  value  report  must 
reflect  your  insurable  nursery  plant  inventory 
value  according  to  prices  contained  in  the 
plant  price  schedule.  In  no  instance  will  we 
be  liable  for  plant  values  greater  than  those 
contained  in  the  plant  price  schedule. 

(f)  You  may  revise  your  plant  inventory 
value  report  to  increase  the  reported 
inventory  value.  Any  revision  must  be  made 
in  writing  before  May  31st  of  the  crop  year. 
We  may  inspect  the  inventory.  Your  revised 
plant  inventory  value  report  will  be 
considered  accepted  by  us  and  insurance  will 
attach  on  any  proposed  increase  in  inventory- 
value  3D  days  after  your  written  request  is 
received  unless  we  reject  the  proposed 
increase  in  your  plant  inventory  value  in 
writing.  We  will  reject  any  requested  increase 
if  a  loss  occujrs  within  30  days  of  the  date  the 
request  is  made. 

(g)  You  must  report  the  full  value  of  your 
practice  value  in  accordance  with  section 
6(e).  Failure  to  report  the  full  value  of  your 
practice  value  will  result  in  the  reduction  of 
any  claim  in  accordance  with  section  12(d]. 

(h)  For  catastrophic  insurance  coverage 
only:  (1)  Your  plant  inventory  value  report 
for  container  grown  nursery  cannot  exceed 
the  lesser  of  the  actual  value  from  section 
6(e)  or  150  percent  of  yoiu-  previous  year's 
sales  of  container  grown  nursery;  (2)  Your 
plant  inventory  value  report  for  field  grown 
nursery  canngt  exceed  the  lesser  of  the  actual 
value  from  section  6(e)  or  250  percent  of  your 
previous  years'  sale  of  field  grown  nursery; 
and  if  the  above  restrictions  cause  you  to 
under  report  the  value  of  your  inventory,  you 
may  request  a  written  agreement  to  waive 
this  restriction. 

7.  Premium 

(a)  In  lieu  of  section  7(a)  of  the  Basic 
Provisions,  we  will  determine  your  premium 
by  multiplying  the  amount  of  insurance  by 
the  appropriate  premium  rate  and  by  the 
premium  adjustment  factors  listed  on  the 
actuarial  documents  that  may  apply. 

(b)  In  addition  to  the  provisions  in  section 
7  of  the  Basic  Provisions,  the  premium  will 
be  adjusted  for  partial  crop  years.  Premium 
will  be  charged  for  the  entire  month  for  any 
calendar  month  during  which  any  amount  of 
coverage  is  provided  under  these  provisions 
or  the  peak  inventory  endorsement. 

(c)  Additional  premium  &x>m  an  increase 
in- the  plant  inventory  value  report  is  due  and 
payable  when  the  revised  plant  inventory 
value  report  is  accepted  by  us. 

8.  Insured  Plants 

In  lieu  of  the  provisions  of  sections  8  and 
9  of  the  Basic  Provisions,  the  insured  nursery 
plant  inventory  will  be  all  the  nursery  plants 
in  the  county  that: 

(a)  Are  shown  on  the  Eligible  Plant  List 
and  meet  all  the  requirements  for  insurability 
(plant  types,  species  and  cultivars  not 
insurable  under  the  eligible  plant  list  may  be 


insured  by  written  agreement,  subject  to 
FOC's  determination  that  the  proper  storage 
requirements  and  an  accurate  insurable  price 
for  the  plant  can  be  determined,  and 
provided  all  other  requirements,  such  as 
plant  and  container  size,  are  met); 

(b)  Are  determined  by  us  to  be  acceptable; 

(c)  Are  grown  in  a  county  for  which  a 
premium  rate  is  provided  in  the  actuarial 
documents; 

(d)  Are  grown  in  a  nursery  inspected  by  us 
and  determined  to  be  acceptable; 

(e)  Are  irrigated  unless  otherwise  provided 
by  the  Special  Provisions  (You  must  have 
adequate  irrigation  equipment  and  water  to 
irrigate  all  insurable  nursery  plants  at  the 
time  coverage  begins  and  throughout  the 
insurance  period); 

(f)  Are  grown  in  accordance  with  the 
production  practices  for  which  premium 
rates  have  been  established; 

(g)  Are  grown  in  an  appropriate  medium; 
(h)  Are  not  grown  for  sale  as  Christmas 

trees; 

(i)  Are  not  stock  plants;  and 

(j)  Produce  edible  fruits  or  nuts  provided 
the  fruit  or  nuts  are  not  intended  for  harvest 
while  the  plant  is  located  in  the  nursery. 

9.  Insurance  Period 

(a)  In  lieu  of  the  provisions  of  section  11 
of  the  Basic  Provision:  (1)  For  the  year  of 
application,  coverage  begins  30  days  after 
your  crop  insurance  agent  receives  an 
application  signed  by  you,  unless  we  notify 
you  that  your  inventory  is  not  acceptable;  (2) 
For  subsequent  crop  years,  the  insurance 
period  begins  at  12:01  a.m.  each  October  1st; 
(3)  No  application  for  insurance  for  any 
current  crop  year  will  be  accepted  after  May 
31st  of  the  crop  year,  (4)  If  you  apply  for 
coverage  after  May  31st,  coverage  will  not 
begin  prior  to  October  1st;  and  (5)  For  the 
1999  crop  year  only,  if  you  insured  your 
nursery  under  7  CFR  457.114  and  you  elect 
to  cancel  such  policy  by  November  30, 1998, 
and  obtain  insurance  under  these  Crop 
Provisions  by  November  30, 1998,  by 
simultaneous  cancellation  and  application, 
and  if  you  select  the  same  coverage  level,  the 
30  day  delay  in  coverage  will  not  apply  to 
your  container  grown  nursery  crop,  and 
coverage  for  your  container  grown  nursery 
crop  will  begin  on  the  date  of  application.  If 
you  change  coverage  levels,  the  30  day  delay 
in  coverage  on  your  container  grown  nursery 
crop  specified  in  section  9(a)(1)  will  apply 
and  coverage  under  7  CFR  457.114  will 
continue  imtil  coverage  imder  this  policy 
begins. 

(b)  Insurance  ends  at  the  earliest  of: 

(1)  The  date  of  final  adjustment  of  a  loss 
when  the  total  indenmities  due  equal  the 
amount  of  insurance; 

(2)  Removal  of  bare  root  nursery  plant 
material  bom  the  field; 

(3)  Removal  of  all  other  insured  plant 
material  fitim  the  nursery;  or 

(4)  11:59  p.m.  on  September  30. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions,  insurance 
is  provided  for  unavoidable  damage  caused 
only  by  the  following  causes  of  loss  that 
occur  within  the  insurance  period: 


(1)  Adverse  weather  conditions,  except  as 
specified  in  section  10(b)  or  the  Special 
I^visions; 

(2)  Fire,  provided  weeds  and  undergrowth 
in  the  vicinity  of  the  plants  or  buildings  on 
your  insured  site  are  controlled  by  chemical 
or  mechanical  means; 

(3)  Wildlife; 

(4)  Earthquake; 

(5)  Volcanic  eruption;  or 

(6)  Failure  of  the  irrigation  water  supply 
due  to  a  cause  of  loss  specified  in  sections 
10(a)(1)  through  (5)  that  occurs  within  the 
insurance  period;  or 

(7)  Delay  in  marketability  of  the  plants,  if 
such  delay  results  in  a  reduction  in  the  value 
of  the  plants,  due  to  a  cause  of  loss  specified 
in  section  10(a)(1)  through  (6)  that  occurs 
within  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  of  the  Basic 
Provisions,  we  do  not  insure  against  any  loss 
caused  by: 

(1)  Disease  or  insect  infestation,  unless: 

(i)  A  disease  or  insect  infestation  occurs  for 
which  no  efl'ective  control  measure  exists;  or 

(ii)  Coverage  is  specifically  provided  by  the 
Special  Provisions. 

(2)  A  failure  of,  or  a  reduction  in,  the 
power  supply,  unless  such  failure  or 
reduction  is  due  to  an  insurable  cause  of  loss 
specified  in  section  10(a); 

(3)  The  inability  to  market  the  nursery 
plants  as  a  direct  result  of  quarantine, 
boycott,  or  refusal  of  a  buyer  to  accept 
production; 

(4)  Cold  temperatures,  if  cold  protection  is 
required  in  the  eligible  plant  list,  unless: 

(i)  You  have  installed  adequate  cold 
protection  equipment  or  facilities  and  there 
is  a  failure  or  breakdown  of  the  cold 
protection  equipment  or  facilities  resulting 
from  an  insurable  cause  of  loss  specifted  in 
section  10(a)  (the  insured  plants  must  be 
damaged  by  cold  temperatures  and  the  - 
damage  must  occur  within  72  hours  of  the 
failure  of  such  equipment  or  facilities  unless 
we  establish  that  repair  or  replacement  was 
not  possible  between  the  time  of  failure  or 
breakdown  and  the  time  the  damaging 
temperatures  occurred);  or 

(ii)  The  lowest  temperature  or  its  duration 
exceeded  the  ability  of  the  required  cold 
protection  equipment  to  keep  the  insured 
plants  from  sustaining  cold  damage: 

(5)  Collapse  or  failure  of  buildings  or 
structures,  unless  the  damage  to  the  building 
or  structures  results  from  a  cause  of  loss 
specified  in  section  10(a);  or 

(6)  Failure  of  plants  to  grow  to  an  expected 
size  due  to  drought. 

11.  Duties  in  the  Event  of  Damage  or  Loss 

(a)  In  addition  to  your  duties  contained  in 
section  14  of  the  Basic  Provisions, 

(1)  You  must  obtain  our  written  consent 
prior  to: 

(i)  Destroying,  selling  or  otherwise 
disposing  of  any  plant  inventory  that  is 
damaged;  or 

(ii)  Changing  or  discontinuing  your  normal 
growing  practices  with  respect  to  care  and 
maintenance  of  the  insured  plants. 

(2)  You  must  submit  a  claim  for  indemnity 
to  us  on  our  form,  not  later  than  60  days  after 
the  date  of  your  loss,  but  in  no  event  later 
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than  60  days  alter  the  end  of  the  insurance 
period. 

(b)  Failure  to  obtain  our  written  consent  as 
required  by  section  11(a)(1)  will  result  in  the 
denial  of  your  claim. 

12.  Settlement  of  CUim 

We  will  determine  indemnities  for  any  unit 
as  follows: 

(a)  Determine  the  tmder  report  bctor  for 
the  basic  unit^ 

(b)  Determine  the  occurrence  deductible; 

(c)  Subtract  field  market  value  B  from  field 
market  value  A; 

(d)  Multiply  the  result  of  12(c)  by  the 
under  ref)ort  factor; 

(e)  Subtract  the  occurrence  deductible  from 
the  result  in  section  12(d);  and 

(f)  If  the  result  of  section  12(e)  is  greater 
than  zero,  and  subject  to  the  limit  of  section 
12(g),  your  indemnity  equals  the  result  of 
section  12(e),  multiplied  by  your  price 
election,  and  multiplied  by  your  share. 

(g)  The  total  of  all  indemnities  for  the  crop 
year  will  not  exceed  the  amoimt  of  insurance 
including  any  peak  amount  of  insurance 
during  the  coverage  term  of  the  peak 
inventory  endorsement. 

13.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
in  the  Basic  Provisions  are  not  applicable. 

14.  Written  Agreements 

(a)  In  lieu  of  section  18(a)  of  the  Basic 
Provisions,  for  the  year  of  application  you 
must  request  a  written  agreement  in  writing 
with  the  application  and  not  later  than  the 
cancellation  date  for  each  subsequent  crop 
year, 

(b)  In  addition  to  the  requirements  of 
section  18  of  the  Basic  Provisions  any  written 
agreement  is  valid  only  until  the  end  of  the 
insurance  period;  and 

(c)  In  lieu  of  section  18(e)  of  the  Basic 
Provisions,  an  application  for  a  written 
agreement  submitted  after  the  date  of 
application  for  the  initial  year  and  the 
cancellation  date  for  all  subsequent  crop 
years  may  be  approved  if  you  demonstrate 
your  physical  inability  to  have  applied 
timely  and,  after  physical  examination  of  the 
nursery  plant  inventory,  we  determine  the 
inventory  will  be  marketable  at  the  value 
shown  on  the  plant  value  inventory  report. 

15.  Examples 

Single  Unit  Example 

Assume  you  have  a  100  percent  share  and 
the  plant  inventory  value  reported  by  you  is 
S100,000,  your  coverage  level  is  75  percent, 
and  your  price  election  is  75  percent.  Your 
amount  of  insurance  is  S56,250  ($100,000  x 
.75  X  .75).  At  the  time  of  loss,  field  market 
value  A  is  $125,000.  field  market  value  B  is 
$80,000,  and  field  market  value  C  is 
$125,000.  The  tmder  report  factor  is  .80 
($100,000  divided  by  $125,000).  The 
deductible  percentage  is  25  percent 
(100  -  75),  the  crop  year  deductible  is 
$25,000  (.25  X  $100,000)  and  the  occurrence 
deductible  is  $25,000  (.25  x  $125,000  x  .80). 
Your  indemnity  would  be  calculated  as 
follows: 

Step  (1)  Determine  the  under  report  bctor 


$100,000  X  $125,000  =  .80; 
Step  (2)  Field  market  value  A  minus  field 
market  value  B 
$125,000  X  $80,000  =  $45,000; 
Step  (3)  Result  of  step  2  multiplied  by  the 
under  report  faictor  (step  1) 
$45,000  X  .80  =  $36,000; 
Step  (4)  Result  of  step  3  minus  the 
occurrence  deductible 
$36,000  -  $25,000  =  $11,000; 
Step  (5)  Result  of  step  4  multiplied  by  your 
price  election 
$11,000  X. 75  =  $8,250; 
Step  (6)  Result  of  step  5  multiplied  by  your 
share 
$8,250  X  1.000  =  $8,250  indemnity  , 

payment. 
Peak  Inventory  Report  Example 
Assume  you  have  a  second  loss  on  the 
same  basic  unit.  Your  amount  of  insurance 
has  been  reduced  by  subtracting  your 
previous  indenmity  payment  or  $8,250  from 
your  amount  of  insurance  ($56,250-  $8,250 
=  $48,000).  Your  crop  year  deductible  has 
been  reduced  to  zero  by  the  previous  loss 
($25.000— $36,000,  but  not  less  than  zero). 
You  purchase  a  Peak  Inventory  Endorsement 
and  report  $60,000  in  inventory.  Your  peak 
amoimt  of  insurance  is  your  reported 
inventory  times  your  coverage  level  times 
your  price  election  ($60,000  x  .75  x  .75  = 
$33,750).  The  combined  amount  of  insurance 
for  the  coverage  term  of  the  peak. 
endorsement  is  $48,000  -t-  $33,750  =  $81,750. 
Your  crop  year  deductible  is  increased  by 
$15,000  ($60,000  X  .25).  At  the  time  of  loss, 
field  market  value  A  is  $124,000,  field  market 
value  B  is  $58,000,  and  field  market  value  C 
is  $124,000.  The  under  report  factor  is  1.00 
(($160,000  -  $36,000)  +  $124,0001.  The  crop 
year  deductible  is  $15,000  (.25  x  $60,000) 
and  the  occurrence  deductible  is  $15,000  (the 
lesser  of  field  market  value  A  x  .25  or  the 
crop  year  deductible).  Your  indemnity  would 
be  calculated  as  follows: 
Step  (1)  Determine  the  imder  report  factor 
($160.000 -$36,000)  +$124,000  =  1.00; 
Step  (2)  Field  market  value  A  minus  field 
market  value  B 
$124,000  -  $58,000  =  $66,000; 
Step  (3)  Result  of  step  2  multiplied  by  the 
under  report  factor  (step  1) 
$66,000  X  1.00  =  $66,000; 
Step  (4)  Result  of  step  3  minus  the 
occurrence  deductible 
$66.000 -$15,000  =  $51,000; 
Step  (5)  Result  of  step  4  multiplied  by  your 
price  election 
$51,0O0x.75  =  $38,250; 
Step  (6)  Result  of  step  5  multiplied  by  your 
share 
$38,250  x  1.000  =  $38,250  indemnity 
payment. 

Your  peak  amount  of  insurance  is  reduced 
to  zero.  Your  amount  of  insurance  is  reduced 
by  the  amount  the  indemnity  exceeds  the 
peak  amount  of  insurance. 
$48,000 -($38,250- $33,750)  = 
$48,000 -$4,500  =  $43,500 

Multiple  Unit  Multiple  Loss  Example 

Assimie  you  have  a  100  ptercent  share  and 
the  plant  inventory  value  reported  by  you  is 
$100,000,  your  coverage  level  is  75  percent, 


and  your  price  election  is  75  percent.  You 
have  elected  optional  units  and  have  two 
optional  units,  imit  1  and  unit  2.  Your 
amount  of  insurance  is  $56,250  ($100,000  x 
.75  X  .75).  You  have  a  loss  on  unit  1  and  no 
loss  on  unit  2.  At  the  time  of  loss,  field 
market  value  A  on  imit  1  is  $60,000,  field 
market  value  B  on  unit  1  is  $18,000,  and  field 
market  value  C  is  $125,000.  The  under  report 
£actor  is  .80  ($100,000  +  $125,000).  The 
deductible  percentage  is  25  percent 
(100-75),  the  crop  year  deductible  is 
$25,000  (.25  X  $100,000)  and  the  occurrence 
deductible  is  $12,000  (.25  x  $60,000  x  .80). 
Your  indemnity  would  be  calculated  as 
follows: 

Step  (1)  Determine  the  under  report  bctor 

$100,000  +  $125,000  =  .80; 
Step  (2)  Field  market  value  A  minus  field 
market  value  B 
$60,000  -  $18,000  3  $42,000; 
Step  (3)  Result  of  step  2  multiplied  by  the 
imder  report  bctor  (step  1) 
$42,000  X  .80  =  $33,600; 
Step  (4)  Result  of  step  3  minus  the 
occurrence  deductible 
$33,600 -$12,000  =  $21,600: 
Step  (5)  Result  of  step  4  multiplied  by  your 
price  election 
$21,600x.75  =  $16,200; 
Step  (6)  Result  of  step  5  multiplied  by  your 
share 
$16,200  X  1.000  =  $16,200  indenmity 
payment 

Your  crop  year  deductible  is  reduced 
to  $13,000  ($25,000 -$12,000).  Your 
amotuit  of  insurance  is  rediKed  to 
$40,050  ($56.250 -$16,200).  You  do  not 
restock  imit  1  after  the  first  loss.  Values 
on  imit  2  do  not  change  from  the  those 
measured  at  the  time  of  the  loss  on  unit 
1.  Assume  you  have  a  second  loss 
during  the  crop  year  but  this  time  on 
unit  2.  Field  market  value  A  on  unit  2 
is  $65,000.  Field  market  value  B  on  unit 
2  is  $  0.00  and  field  market  value  C  on 
the  basic  unit  is  $83,000.  Yoiu'  loss 
would  be  determined  as  follows: 
Step  (1)  Determine  the  under  report  bctor 

$100,000  +  $125,000  =  .80; 
Step  (2)  Field  market  value  A  minus  field 
market  value  B 

$65,000 -$0.00  =  $65,000; 
Step  (3)  Result  of  step  2  multiplied  by  the 
under  report  bctor  (step  1) 

$65,000  X  .80  =  $52,000; 
Step  (4)  Result  of  step  3  minus  the 
occurrence  deductible 

$52,000 -$13,000  =  $39,000; 
Step  (5)  Result  of  step  4  multiplied  by  your 
price  election 

$39,000  X  .75  =  $29,250; 
Step  (6)  Result  of  step  5  multiplied  by  your 
share 

$29,250  X  1.000  =  $29,250  indemnity 
payment 

7.  Section  457.163  is  added  as 
follows: 
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§  457.1 63    Nursery  peak  inventory 
endorsentenL 

Nursery  Crop  Insurance 
Peak  Inventory  Endorsement 

This  endorsement  is  not  continuous  and 
must  be  purchased  for  each  crop  year  to  be 
effective  for  that  crop  year. 

In  return  for  payment  of  premium  for  the 
coverage  contained  herein,  this  endorsement 
will  be  attached  to  and  made  part  of  the 
Nursery  Crop  Insurance  Provisions,  subject  to 
the  terms  and  conditions  described  herein. 

1.  Definitions. 

Coverage  commencement  date.  The  later  of 
the  date  you  declare  as  the  beginning  of  the 
coverage  or  30  days  after  a  properly 
completed  peak  inventory  value  report  is 
received  by  us. 

Coverage  term.  A  period  of  time  that  begins 
on  the  coverage  commencement  date  and 
ends  on  the  coverage  termination  date. 

Coverage  termination  date.  The  date  you 
declare  that  the  peak  amount  of  insurance 
will  cease.  This  date  cannot  be  after  the  end 
of  the  crop  year. 

Peak  amount  of  insurance.  The  additional 
inventory  value  reported  on  the  peak 
inventory  value  report  for  each  basic  unit 
multiplied  by  the  coverage  level,  price 
election  you  elected  for  the  crop  and  county, 
and  by  yotir  share. 

Peal:  inventory  value  report.  A  report  that 
increases  the  value  of  insurable  plants  over 
the  value  reported  on  the  plant  inventory 
value  report,  declares  the  coverage 
commencement  and  coverage  termination 
dates,  and  the  other  requirements  of  section 
6  of  the  Nursery  Crop  Insurance  Provisions. 

Restock.  Replacement  of  lost  or  damaged 
plants  that  increase  the  value  of  your 
insurable  inventory  to  an  amount  greater 
than  your  remaining  amount  of  insurance. 

2.  EligibiUty 

(a)  You  must  have  insurance  under  the 
Nursery  Crop  Insurance  Provision.  7  CFR 
457.162,  in  effect  for  the  crop  year  that  this 
endorsement  applies; 

(b)  You  must  have  elected  either  the 
limited  or  additional  level  of  coverage. 

(c)  You  must  submit  a  peak  inventory 
value  report  which  will  serve  as  the 
application  for  coverage  under  this 
endorsement.  We  may  reject  the  peak 
inventory  value  report  if  all  requirements  in 
this  endorsement  and  the  Niusery  Crop 
Insurance  Provisions  are  not  met. 

(d)  You  may  purchase  no  more  than  two 
Peak  Inventory  Endorsements  for  each 
practice  during  the  crop  year  unless  you  have 
suffered  insured  losses  and  have  restocked 
your  nursery.. 

3.  Coverage 

(a)  The  amount  of  insurance  plovided 
under  the  Nursery  Crop  Insurance  Provisions 
is  increased  by  the  peak  amount  of  insurance 
for  the  coverage  term. 

(b)  Except  as  provided  herein,  this 
endorsement  does  not  change,  amend  or 
otherwise  modify  any  other  provision  of  your 
Nursery  Crop  Insurance  Policy. 


4.  Peak  Insurance  Period 

Coverage  begins  at  12:01  a.m.  on  the 
coverage  commencement  date  and  ends  at 
11:59  p.m.  on  the  coverage  termination  date. 

5.  Premium 

(a)  The  premium  for  this  endorsement  is 
determined  by  multiplying  the  peak  amount 
of  insurance  by  the  appropriate  proration 
factor  shown  in  the  actuarial  documents,  and 
by  the  coverage  term. 

(b)  The  premium  for  this  endorsement  is 
due  and  payable  in  accordance  with  section 
7  of  the  Nursery  Crop  Insurance  Provisions. 

6.  Reporting  Requirements 

In  addition  to  the  reporting  requirements  of 
section  6  of  the  Nursery  Crop  Insurance 
Provisions,  you  must  submit  a  peak 
inventory  value  report  on  our  form. 

7.  Liability  Limit 

The  peak  amount  of  insurance  is  limited  to 
the  practice  value  you  declare  under  the 
Nursery  Crop  Insurance  Provisions. 

Signed  in  Washington,  DC,  on  September 
18, 1998. 

Kenneth  D.  Ackeiman, 
Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  98-25466  Filed  9-23-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodiet  No.  97-CE-116-AD:  Amendment 
39-10784;  AD  98-20-17] 

RIN  2120-AA64 

Airworthiness  Directives;  SAFT 
America  Inc.  Part  Numl>er  (P/N) 
021929-000  (McDonnell  Douglas  P/N 
43BO34LB02)  and  P/N  021904-000 
(McDonnell  Douglas  Pm  43BO34LB03) 
Nickel  Cadmium  Batteries 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  tide. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  SAFT  America  Inc.  P/ 
N  021929-000  (McDonnell  Douglas  P/N 
43BO34LB02)  and  P/N  021904-000 
(McDonnell  Douglas  P/N  43BO34LB03) 
nickel  cadmium  batteries  that  are 
installed  on  aircraft.  This  AD  requires 
replacing  ail  battery  terminal  screws, 
verifying  that  the  battery  contains 
design  specification  cells,  and  replacing 
the  cells  if  the  battery  contains  non- 
design  specification  cells.  This  AD  is 
the  result  of  an  incident  where  the  cell 
screws  on  one  of  the  afiected  batteries 
were  exposed  to  chloride,  which  caused 
the  heads  of  some  fasteners  to  shear  off 


and  eventually  resulted  in  the  battery 
exploding.  The  actions  specified  by  this 
AD  are  intended  to  prevent  such  an 
occurrence,  which  could  result  in  loss 
of  emergency  power  to  electrical  flight 
components  or  other  emergency  power 
systems  required  in  the  event  of  loss  of 
the  aircraft  primary  power  source. 

DATES:  Effective  November  2, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2. 1998. 

ADDRESSES:  Service  information  that 
appUes  to  this  AD  may  be  obtained  from 
SAFT  America  Inc.,  711  Industrial 
Boulevard,  Valdosta,  Georgia  31601; 
telephone:  (912)  245-2820;  facsimile: 
(912)  245-2827.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
116-AD,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hector  Hernandez,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6069; 
facsimile:  (770)  703  6097. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  aircraft  that  have  a  certain 
SAFT  America  Inc.  P/N  021929-000 
(McDonnell  Douglas  P/N  43BO34LB02) 
or  P/N  021904-000  (McDonnell  Douglas 
P/N  43BO34LB03)  nickel  cadmium 
battery  installed  was  published  in  the 
Fedend  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  March  2, 1998 
(63  FR  10156).  The  NPRM  proposed  to 
require  replacing  all  battery  terminal 
screws,  verifying  that  the  battery 
contains  design  specification  cells,  and 
replacing  the  cells  if  the  battery  contains 
non-design  specification  cells. 
AccompUshment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be  in 
accordance  with  SAFT  Aviation 
Batteries  Service  Bulletin  Document  No. 
A00027,  Rev  F,  dated  January  15, 1998. 

The  NPRM  was  the  result  of  an 
incident  where  the  cell  screws  on  one 
of  the  affected  batteries  were  exposed  to 
chloride,  which  caused  the  heads  of 
some  fasteners  to  shear  off  and 
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eventually  resulted  in  the  battery 
exploding. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Comment  Issue  No.  1:  Exclude  Those 
Batteries  Maintained  by  Airlines 

One  commenter  suggests  that  the  AD 
be  developed  to  identify  those  batteries 
that  have  undergone  repairs  by  third 
party  vendors  or  batteries  that  were 
purchased  in  conditions  other  than  new. 
Two  commenters  state  that  the  AD 
should  not  apply  to  batteries  maintained 
by  airlines  with  internal  battery  shops 
where  the  repair  process  is  contained 
within  an  FAA-approved  maintenance 
program. 

The  FAA  does  not  concur.  The  FAA 
does  not  have  any  information  that 
would  show  that  the  way  airlines  repair 
batteries  is  significantly  different  from 
third  party  (repair  station)  processes. 
While  the  FAA  realizes  that  some 
airlines  will  not  have  any  problems  with 
the  batteries  on  their  fleet  of  aircraft, 
this  number  would  probably  be  very 
closely  related  to  the  number  of  repair 
stations  that  maintain  batteries  in  a  very 
similar  manner.  The  FAA  knows  of  no 
other  way  of  assuring  that  all  of  the 
affected  batteries  have  acceptable 
battery  screws  and  design  specification 
cells  than  to  require  the  actions 
specified  in  the  NPRM. 

In  addition,  FAA  site  visits  to  several 
maintenance  facilities  to  review  battery 
maintenance  programs  revealed  that 
some  airlines  were  installing  incorrect 
screws,  were  not  using  the  latest  battery 
maintenance  manual,  and  were 
modifying  batteries  without  having  the 
proper  documentation.  The  FAA  will 
evaluate  an  airline's  maintenance 
practices  on  a  case-by-case  basis 
provided  that  an  Aviation  Safety 
Inspector  that  is  familiar  with  the 
maintenance  program  submits  an 
alternative  method  of  compliance 
(AMOC)  in  accordance  with  the 
procedures  in  paragraph  (d)  of  this  AD. 
The  FAA  will  evaluate  the  submittal 
and  will  either  approve  or  deny  the 
AMOC  accordingly. 

No  changes  to  the  final  rule  have  been 
made  as  a  result  of  these  comments. 

Connment  Issue  No.  2:  Develop  a 
Method  of  Tracing  Those  Batteries  in 
Compliance  With  the  AD 

One  commenter  suggests  a  part 
number  change  be  implemented  in 
order  to  trace  those  batteries  that  are  in 
compUance  with  the  AD.  The  part 
number  change  will  assure  that  the 
affected  aircraft  are  not  demodified  by 


non-routine  battery  replacement  and 
would  assist  in  tracking  the  compliance 
of  the  AD. 

The  FAA  does  not  concur  that  a  part 
nimiber  change  is  necessary.  The 
manufacturer  assigns  a  part  number  that 
is  intended  to  be  used  for  the  life  of  the 
battery.  This  part  number  establishes 
traceability  and  service  history  of  the 
battery.  When  the  AD  is  complied  with, 
the  repair  facility  or  maintenance  shop 
will  record  and  dociunent  compliance 
with  the  AD  as  specified  in  the  Federal 
Aviation  Regulations  (14  CFR).  By 
regulation,  an  aircraft  cannot  be  legally 
operated  if  not  in  compliance  with  an 
AD;  demodiiying  the  battery  would  put 
the  aircraft  in  non-compliance  with  the 
AD.  However,  Saft  America  Inc.  has 
agreed  to  supply  a  plastic  label  for  the 
battery  that  urill  indicate  compliance 
with  the  AD.  This  label  shall  not  cover 
the  original  part  number  of  the  battery. 
The  FAA  will  include  information  in 
the  AD  to  commimicate  the  availability 
of  the  plastic  label. 

Comment  Issue  No.  3:  Revise  the 
Service  Bulletin  to  Include  Certain 
Items 

One  commenter  requests  that,  in  order 
to  avoid  any  confusion,  Saft  America 
Inc.  should  reference  the  component 
maintenance  manual  in  the  Service 
Bulletin. 

One  commenter  states  that  the 
terminal  screw  CMM  IPL  figure  an& 
item  number  is  additional  information 
that  the  airlines  will  use  to  perform  the 
required  AD.  The  commenter  requests 
that  it  be  included  in  the  service 
bulletin. 

One  commenter  requests  that  Saft 
include  a  list  ofauthorized  sources  for 
obtaining  terminal  screws,  as  this  would 
assist  the  repair  shop  in  obtaining  the 
necessary  parts. 

Saft  America  Inc.  has  revised  Saft 
Aviation  Batteries  Service  Bulletin 
Dociunent  No.  A00027  to  the  Revision 
G  level  (dated  July  14, 1998)  to 
incorporate  reference  to  the  component 
maintenance  manual,  to  include  a  list  of 
suppliers  that  will  assist  the  repair 
shops  in  obtaining  the  parts  (from  an 
authorized  dealer)  that  are  necessary  to 
comply  with  the  AD,  and  include  the 
terminal  screw  CMM  IPL  figure  and 
item  niunber.  This  service  bulletin  will 
be  incorporated  into  the  AD. 

Comment  Issue  No.  4:  Change  the 
Compliance  Time/Parts  Availability 

One  commenter  requests  that  the 
effective  date  be  changed  to  coincide 
with  parts  availability. 

The  FAA  has  been  assured  by  Saft 
America  Inc.  that  parts  will  be  available 
for  all  aircraft  by  the  compliance  time  of 


"at  the  next  scheduled  battery 
maintenance  that  occurs  3  calendar 
inonths  after  the  effective  date  of  this 
AD  or  within  the  next  15  calendar 
months  after  the  effective  date  of  this 
AD,  whichever  occurs  first." 

No  change  to  the  final  rule  has  been 
made  as  a  result  of  this  comment. 

Comment  Issue  No.  5:  Change  the 
Terminal  Screw  Part  Number 

One  commenter  reconunends  that  the 
terminal  screw  part  be  changed  to 
differentiate  the  suspect  terminal  screws 
fi'om  the  new  terminal  screws. 

The  FAA  does  not  concur.  The  part 
number  does  not  appear  on  the  terminal 
screw  due  to  the  small  size  of  the  screw. 
The  part  niunber  appears  on  the  package 
that  the  new  screw  comes  in.  However, 
to  differentiate  between  the  screws,  the 
new  terminal  screws  have  markings  on 
the  head  of  the  screws  (either  two 
adjacent  protrusions  or  two  protrusions 
180  degrees  apart),  while  the  suspect 
screws  have  no  markings. 

No  changes  to  the  final  rule  are 
necessary  as  a  result  of  this  comment. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
addition  of  information  commimicating 
the  availability  of  the  compliance  label 
fix>m  Saft,  the  incorporation  of  the 
revised  service  bulletin,  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  this  addition  of  the 
compliance  label  information,  the 
incorporation  of  the  revised  service 
bulletin,  and  the  minor  corrections  will 
not  change  the  meaning  of  the  AD  and 
will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  1,004  aircraft 
in  the  U.S.  registry  could  have  at  least 
one  of  the  affected  batteries  installed 
and  will  be  affected  by  this  AD,  that  it 
will  take  approximately  16  workhours 
per  aircraft  to  accomplish  these  actions, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $78  per  battery  (two 
batteries  per  aircraft  =  $156).  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $1,120,464.  or  $1,116  per  aircraft 
if  all  aircraft  have  two  affected  batteries 
installed. 
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Compliance  Time  of  This  AD 

The  unsafe  condition  specified  by  this 
AD  is  caused  by  corrosion.  Corrosion 
can  occur  regaridless  of  whether  the 
aircraft  is  in  operation.  Therefore,  to 
assure  that  the  imsafe  condition 
specified  in  this  AD  does  not  go 
undetected  for  a  long  period  of  time,  the 
compliance  is  presented  in  calendar 
time  instead  of  hours  time-in-service 
(TIS). 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the  ' 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimaber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-nAIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 


§39.13    [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-20-17    Saft  America  Inc.:  Amendment 
39-10784;  Docket  No.  97-CE-116-AD. 

Applicability:  Part  Number  (P/N)  021929- 
000  (McDonnell  Douglas 
P/N  43BO34LB02)  and  P/N  021904-000 
(McDonnell  Douglas  P/N  43BO34LB03) 
Nickel  Cadmium  Batteries  manufactured 
prior  to  December  1997  that  are  installed  on, 
but  not  limited  to,  McDonnell  Douglas  DC- 
9  and  MD-80  aircraft,  all  serial  numbers, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision  that  incorporates  one  of  the 
affected  batteries,  regardless  of  whether  it  has 
been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  requirements  of  this  AD. 
For  aircraft  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  at  the  next 
scheduled  battery  maintenance  that  occurs  3 
calendar  months  after  the  effective  date  of 
this  AD  or  within  the  next  15  calendar 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  unless  already 
accomplished. 

To  prevent  the  battery  from  shorting  out  or 
exploding  if  the  heads  of  fiasteners  beoame 
sheared  off,  which  could  result  in  loss  of 
emergency  power  to  electrical  flight 
components  or  other  emergency  power 
systems  required  in  the  event  of  loss  of  the 
aircraft  primary  power  source,  accomplish 
the  following: 

(a)  Replace  all  battery  terminal  screws, 
verify  that  the  battery  contains  design 
specification  cells,  and  replace  the  cells  if  the 
battery  contains  non-design  sftecification 
cells.  Accomplish  these  actions  in 
accordance  with  the  INSTRUCTIONS  section 
of  SAFT  Aviation  Batteries  Service  Bulletin 
Document  No.  A00027,  Rev  G,  dated  July  14. 
1998. 

(1)  A  plastic  label  indicating  compliance 
with  the  AD  may  be  obtained  from  Safl 
America  Inc.  at  the  address  specified  in 
paragraph  (e)  of  this  AD. 

(2)  This  label  shall  not  cover  the  original 
part  number  of  the  battery. 

(3)  SAFT  Aviation  Batteries  Service 
Bulletin  Document  No.  A00027,  Rev  G,  dated 
July  14, 1998,  provides  the  option  of 
purchasing  this  label  from  Saft  or 
manufacturing  your  own  label. 

(4)  This  label  must  be  installed  on  the 
battery  as  depicted  in  Figures  3  and  4  on 
page  8  of  SAFT  Aviation  Batteries  Service 
Bulletin  Document  No.  A00027.-Rev  G,  dated 
July  14. 1998. 

(b)  If  the  actions  required  by  tliis  AD  have 
been  previously  accomplished  Iq  accordance 


with  SAFT  Aviation  Batteries  Service 
Bulletin  Docimient  No.  A00027,  Rev  F,  dated 
Januaiy  15, 1998,  then  the  only  action 
required  by  this  AD  would  be  to  install  a 
compliance  label  on  the  battery  as  specified 
in  SAFT  Aviation  Batteries  Service  Bulletin 
Document  No.  A00027,  Rev  G,  dated  July  14. 
1998. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  satiety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center,  1895 
Phoenix  Boulevard,  suite  450,  Atlanta, 
Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  vrith  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(e)  The  replacements  required  by  tliis  AD 
shall  be  done  in  accordance  with  SAFT 
Aviation  Batteries  Service  Bulletin  Document 
No.  A00027,  Rev  G,  dated  July  14, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  SAFT 
America  Inc.,  711  Industrial  Boulevard, 
Valdosta,  Georgia  31601.  Copies  may  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

(f)  This  amendment  l>ecomes  effective  on 
November  2, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
September  14. 1998. 

Marvin  R.  NiuB, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  98-25124  Filed  9-23-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  9fr-MM-82-AD:  Amwidmant 
39-10793;  AD  98-20-27]  — 

RtN212&-AA64 

Airworthiness  Directives;  Aiftxjs 
Industrie  Model  A300-600  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300- 
600  series  airplanes,  that  requires 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  wing  top  skin  at  the  front 
spar  joint;  and  a  follow-on  eddy  current 
inspection  and  repair,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  fatigue  cracking  of  the 
wing  top  skin  at  the  front  spar  joint, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Effective  October  29, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  29, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  DJocket, 
1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Oflice  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt.EMENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A300-600  series  airplanes  was 
published  in  the  Federal  Register  on 
May  12, 1998  (63  FR  26109).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  fatigue  cracking  of 
the  wing  top  skin  at  the  front  spar  joint; 
and  a  follow-on  eddy  cvurent  inspection 
and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  expresses  no 
objection  to  the  proposed  rule. 

Request  To  Allow  Flight  With  Known 
Cracks 

One  commenter  reconmiends  that  the 
proposed  AD  be  revised  to  allow 
continued  operation  of  an  unrepaired 


airplane  following  detection  of  cracks, 
utiUzing  the  allowable  damage  limits 
and  temporary  repairs  described  in 
Airbus  Service  Bulletin  A30O-57-6045. 
The  commenter  expresses  confidence 
that  allowing  continued  flight  within 
the  allowable  crack  limits  and  with  the 
temporary  repairs  specified  in  the 
service  bulletin  will  provide  the 
necessary  level  of  safety.  The 
commenter  further  states  that  the 
manufacturer  has  not  identified  a 
permanent  repair  for  the  area,  nor  has  a 
preventive  modification  been  identified 
that  would  allow  termination  of  the 
inspections  required  by  this  proposed 
AD.  Additionally,  the  commenter  notes 
that  the  area  where  the  cracks  may 
occur  would  require  an  extensive 
internal  repair  that  has  not  been 
developed  at  this  time.  If  such  cracking 
occurs,  an  airplane  could  be  groimded 
for  a  long  time  period  while  a  repair  is 
developed,  analyzed,  and  approved. 
The  FAA  does  not  concur.  It  is  the 
FAA's  policy  to  require  repair  of  known 
cracks  prior  to  further  flight  (except  in 
certadn  cases  of  unusual  need).  This 
poUcy  is  based  on  the  fact  that  such 
damaged  airplanes  do  not  conform  to 
the  FAA  certificated  type  design,  and 
therefore,  are  not  airworthy  until  a 
properly  approved  repair  is 
incorporated.  Although  the  referenced 
service  bulletin  specifies  temporary 
repairs  for  certain  crack  findings,  it  does 
not  provide  such  repairs  for  cracking 
outside  certain  limits.  For  those  cases, 
the  service  bulletin  specifies  that, 
depending  upon  crack  length,  operators 
should  either  contact  the  manufactxirer 
for  appropriate  repairs  or  accomplish 
repetitive  visual  inspections  at  specified 
intervals.  Therefore,  the  FAA  has 
determined  that,  due  to  the  safety 
implications  and  consequences 
associated  with  cracking  of  the  wing  top 
skin  at  the  front  spar  joint,  any  subject 
area  that  is  found  to  be  cracked  must  be 
addressed,  prior  to  further  flight,  in 
accordance  with  a  method  approved  by 
the  FAA. 

Later  Revision  of  Service  Bulletin 

One  commenter  has  provided  a  copy 
of  Airbus  Service  Bulletin  A300-57- 
6045,  Revision  02,  dated  April  21, 1998, 
including  Appendix  1,  Revision  02, 
dated  April  21, 1998,  but  makes  no 
specific  request  in  regard  to  this 
revision.  Airbus  Service  Bulletin  A300- 
57-6045,  Revision  1,  dated  August  3, 
1994,  including  Appendix  1,  Revision  1, 
dated  August  3, 1994,  was  cited  in  the 
proposed  AD  as  the  appropriate  source 
of  service  information  for 
accomplishment  of  the  actions  required 
by  this  AD.  The  FAA  has  reviewed 
Rievision  02^  of  the  service  bulletin  and 


has  determined  that  it  contains  no 
substantive  differences  from  Revision  1. 
Therefore,  the  final  nile  has  been 
revised  to  add  Revision  02  as  an 
appropriate  source  of  service 
information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  54  airplanes 
of  U.S.  registry  will  be  affiected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $6,480, 
or  $120  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fiituj^  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regiilatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 


PART  39- 
DIRECTIVi 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiidiority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AmendMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-27    AirtniB  Industrie:  Amendment 
39-10703.  Docket  98-NM-«2-AD. 
Applicability:  All  Model  A300-600 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafis  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fiatigue  cracking  of 
the  wing  top  skin  at  the  front  spar  joint, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  22,000  total 
flight  cycles,  or  within  2,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  to  detect  fatigue  cracking  of  the 
wing  top  skin  at  the  front  spar  joint,  in 
accordance  with  Airbus  Service  Bulletin 
A300-S7-6045,  Revision  1.  dated  August  3, 
1994,  including  Appendix  1,  Revision  1, 
dated  August  3, 1994;  or  Airbus  Service 
Bulletin  A300-57-6045,  Revision  02,  dated 
April  21, 1998,  including  Appendix  1, 
Revision  02,  dated  April  21, 1998.  Repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  8,000  flight  cycles. 

(b)  If  any  cracking  is  suspected  or  detected 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD.  prior  to  further  fli^t,  perform 
an  eddy  current  inspection  to  confirm  the 
findings  of  the  visual  inspection,  in 
accordance  with  Airbus  Service  Bulletin 


A300-57-6045,  Revision  1,  dated  August  3, 
1994,  including  Appendix  1,  Revision  1, 
dated  August  3, 1994;  or  Airbus  Service 
Bulletin  A30O-57-6O45,  Revision  02,  dated 
April  21, 1998,  including  Appendix  1, 
Revision  02,  dated  April  21, 1998.  If  any 
cracking  is  detected  during  any  eddy  current 
inspection,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate,  or  the 
Direction  Generale  de  I'Aviation  Qvile  or  (its 
delegated  agent). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-S7-604S, 
Revision  1,  dated  August  3, 1994,  including 
Appendix  1,  Revision  1,  dated  August  3, 
1994;  or  Airbus  Service  Bulletin  A300-57- 
6045,  Revision  02,  dated  April  21, 1998, 
including  Appendix  1,  Revision  02,  dated 
April  21, 1998.  Revision  1  of  Airbus  Service 
Bulletin  A300-57-6045  contains  the 
following  list  of  effsctive  pages: 


Page  No. 

Revision 

level  shown 

on  page 

Date  shown  on 
page 

1-10  

1  

August  3, 1994. 

Appendix  1 

1-2 

3-6  

1  

Original 

August  3, 1994. 
March  18, 1993. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-374- 
238(B),  dated  December  3, 1997. 

(f)  This  amendment  becomes  efiiective  on 
October  29, 1998. 


Issued  in  Renton,  Washington,  on 
September  16, 1998. 
SJL  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25354  Filed  9-23-98;  8:45  am) 
■lUJNO  CODE  4t10-1*-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9ft-CE-e4-AO;  Amendment  39- 
10794;  AD  9»-19-15| 

RIN  2120-AA64 

Airworthiness  Directtvss;  Fairchlld 
Aircraft,  Inc.  SA226  and  SA227  Swiss 
Alrplanss 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  doctunent  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  EKrective  (AD) 
98-19-15,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Fairchild  Aircraft,  hic.  (Fairchild) 
SA226  and  SA227  series  airplanes.  The 
AD  applies  to  those  airplanes  that  are 
equipped  with  Barber-Colman  pitch 
trim  actuators,  part  number  (P/N)  27- 
19008-001  or  P/N  27-19008-002.  This 
AD  requires  incorporating  information 
into  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  that 
imposes  a  speed  restriction  and  a 
minimum  pilot  requirement.  The  AD 
resulted  from  reports  of  two  incidents  of 
abrupt  movement  of  the  horizontal 
stabilizer  to  or  near  the  full  airplane 
nose-up  position.  These  two  incidents 
involved  mechanical  failure  of  these 
Baiber-Colman  pitch  trim  actuators.  The 
actions  specified  by  this  AD  are 
intended  to  lessen  the  severity  of 
airplane  pitch  up  caused  by  mechanical 
failure  of  the  pitch  trim  actuator,  which 
could  result  in  a  pitch  upset  and 
structiual  failure  of  the  airplane. 
DATES:  Effective  September  25, 1998,  to 
all  persons  except  those  to  whom  it  was 
made  immediately  eSective  by  priority 
letter  AD  98-19-15,  issued  September 
10, 1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  21, 1998. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel. 
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Attention:  Rules  Docket  98-CE-84-AD, 
Room  1558.  601  E.  12th  Street.  Kansas 
Qty,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Field 
Support  Engineering,  Fairchild  Aircraft, 
PO  Box  790490,  San  Antonio,  Texas 
78279-0490.  This  information  may  also 
be  examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Ronald  L.  Filler.  Flight  Test  Pilot,  FAA, 
Airplane  Certification  Office,  2601 
Meacham  Boulevard.  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5132; 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORIMTION: 

Discussion 

On  September  10, 1998,  the  FAA 
issued  priority  letter  AD  98-19-15. 
which  applies  to  Fairchild  SA226  and 
SA227  airplanes  that  are  equipped  with 
Barber-Colman  pitch  trim  actuators,  P/N 
27-19008-001  or  P/N  27-19008-002. 
That  AD  resulted  from  reports  of  two 
incidents  of  abrupt  movement  of  the 
horizontal  stabihzer  to  or  near  the  full 
airplane  nose-up  position.  These  two 
incidents  involved  mechanical  failure  of 
these  Barber-Colman  pitch  trim 
actuators.  In  the  latest  incident,  the 
airplane  experienced  an  upset  that 
resulted  in  a  42-degree  nose-up  pitch 
with  the  airspeed  decreasing  to  79  knots 
indicated  airspeed  (IAS).  The  other 
incident  was  very  similar  to  the  one 
described  above. 

AD  98-19-15  requires  incorporating 
the  following  information  into  the 
applicable  AFM: 

•  "Limit  the  maximum  indicated  airspeed 
to  maneuvering  airspeed  (Va)  as  shown  in  the 
appropriate  airplane  flight  manual  (AFM)." 
and 

•  "The  minimum  crew  required  is  two 
pilots." 

The  speed  restriction  is  intended  to 
assure  that  the  airplane  is  at  a 
manageable  speed  while  the  pilots  tend 
to  the  control  forces  that  would  be 
present  during  a  pitch  up  condition,  and 
successfully  operate  and  land  the 
airplane. 

The  two-pilot  requirement  is  based  on 
the  comments  received  from  those  that 
were  involved  in  the  investigation/ 
analysis  of  the  two  incidents.  Both 
incidents  were  with  two  pilots  in  the 
airplane,  and  the  comments  indicated 
that  the  forces  involved  required  two 
pilots.  When  the  actuator  fails  in  the  full 
leading  edge  down  position  and  the 
actuator  fails  to  retrim,  the  column 
forces  exceed  the  temporary  force  limits 
for  one  pilot.  One  pilot  may  not  be  able 
to  sustain  the  forces  required  to 
continue  safe  fhght  and  landing.  In 


addition,  having  two  pilots  has  proven 
beneficial  in  other  cases  of  aircraft  that 
have  sustained  control  system 
malfunctions  resulting  in  high  control 
forces  and/or  limited  control  power. 
Two  pilots  also  gives  one  a  chance  to 
tune  radios,  read  the  navigation 
equipment,  and  commimicate  with  air 
traffic  control,  as  needed. 

Operators  of  SA226  and  SA227  series 
airplanes,  except  for  the  commuter 
category  Models  SA227-CC  and  SA227- 
DC  airplanes,  may  avoid  the  restrictions 
of  this  AD  by  installing  an  airworthy 
Simmonds-Precision  actuator.  P/N 
DL5040M5  or  P/N  DL5040M6,  in  place 
of  the  affected  Barber-Colman  acttiator. 
The  Sinmionds-Precision  actuators  are 
not  approved  for  the  Models  SA227-CC 
and  SA227-DC  airplanes. 

In  addition,  this  AD  does  not  affect 
AD  97-23-01,  Amendment  39-10188 
(62  FR  5922,  November  3. 1997).  AD 
97-23-01  still  applies  to  all  SA226  and 
SA227  series  airplanes  equipped  with 
either  Barber-Colman  or  Simmonds- 
Precision  pitch  trim  actuators,  and 
requires  the  following: 
— Repetitively  measuring  the  fi«eplay  of 

the  pitch  trim  actuator  and 

repetitively  inspecting  the  actuator  for 

rod  slippage  or  ratcheting; 
— Immediately  replacing  any  actuator  if 

certain  freeplay  limitations  are 

exceeded  or  rod  slippage  or  ratcheting 

is  evident;  and, 
— ^Eventually  replacing  the  Simmonds- 
Precision  actuators  regardless  of  the 

inspection  restilts. 

Relevant  Service  Information 

Fairchild  has  issued  the  following 
service  letters  that  specify  limiting  the 
maximum  indicated  airspeed  to 
maneuvering  airspeed  (Va)  as  shown  in 
the  appropriate  airplane  flight  manual 
(AFM),  operating  the  aircraft  with  two 
pilots,  and  other  operating  instructions, 
to  lessen  the  severity  of  airplane  pitch 
up  in  case  of  failure  of  the  subject 
actuators: 

Service  Letter  226-SL-017,  FAA 
Approved:  August  26, 1998;  Revised: 
September  2, 1998. 

Service  Letter  227-SL-033,  FAA 
Approved:  August  26, 1998;  Revised: 
September  2, 1998. 

Service  Letter  (X7-SL-023,  FAA 
Approved:  August  26, 1998;  Revised: 
September  2, 1998. 

The  FAA's  Determination  and 
Explanation  of  the  AD 

Since  an  imsafe  condition  was 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design  airplanes  that  are 
equipped  with  Barber-Colman  pitch 


trim  actuators,  part  number  (P/N)  27- 

19008-001  or  P/N  27-19008-002,  the 

FAA: 

— ^Determined  that  immediate  AD  action 
should  be  taken  to  lessen  the  severity 
of  airplane  pitch  up  caused  by 
mechanical  failure  of  the  pitdi  trim 
actuator,  which  could  result  in  a  pitch 
upset  and  structural  failure  of  the 
airplane;  and 

— Issued  AD  98-19-15  as  a  priority 
letter  on  September  10, 1998. 

Because  of  the  seriousness  of  the  issue 
and  in  order  to  assiue  the  continued 
airworthiness  of  the  SA226  and  SA227 
series  airplanes,  the  FAA  determined 
that  the  speed  restriction  and  minimum 
pilot  requirement  are  necessary  while  a 
mechanical  fix  is  being  researched  and 
developed  for  the  affected  Barber- 
Colman  pitch  trim  tab  actuators. 

At  the  present  time,  there  is  a  design 
alternative  to  the  Barber-Colman  pit^ 
trim  actuators  for  the  affected  airplanes, 
except  for  the  Models  SA227-CC  and 
SA227-DC  airplanes.  This  alternative  is 
the  Simmonds-I'recision  pitch  trim 
actuator.  P/N  DL5040M5  or  P/N 
DL5040M6.  The  goal  is  to  find,  approve, 
and  eventually  require  a  mechanical  fix 
for  all  of  the  SA226  and  SA227  series 
airplanes  equipped  with  Baiber-Colman 
pitch  trim  actuators,  instead  of  imposing 
the  speed  restriction  and  minimum  pilot 
requirement. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  September  10, 1998,  to 
all  known  U.S.  operators  of  Fairchild 
SA226  and  SA227  series  airplanes  that 
are  equipped  with  Barber-Colman  pitch 
trim  actuators.  P/N  27-19008-001  or  P/ 
N  27-19008-002.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  §39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
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Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infonnation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  PAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  v«rishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-84-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procediues  (44  FR 11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  £)OT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

$39.13    [Amemtodl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9»-19-15    Fairchild  Aircraft,  Inc.: 

Amendment  39-10794;  Docket  No.  98- 
CE-a4-AO. 

Applicability:  Models  SA226-T.  SA225- 
T(B),  SA226-AT.  SA226-TC.  SA227-TT. 
SA227-AT,  SA227-AC.  SA227-BC.  SA227- 
OC,  and  SA227-DC  airplanes,  all  serial 
numbers,  certificated  in  any  category;  that  are 
equipped  with  Barber-Colnian  pitch  trim 
actuators,  part  number  (P/N)  27-19008-001 
or  P/N  27-19008-002. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished  or  made  unnecessary  by 
replacement  of  the  P/N  27-19008-001  or  P/ 
N  27-19008-002  Barber-Colraan  pitch  trim 
actuator  with  a  Simmonds-Precision  actuator, 
P/N  DL5040M5  or  P/N  5040M6.  This 
replacement  may  only  be  accomplished  on 
SA22fr-T.  SA226-T(B),  SA226-AT,  SA226- 
TC,  SA227-TT.  SA227-AT,  SA227-AC.  or 
SA227-BC  airotaft.  The  Simmonds-Precision 
actuators  are  not  approved  for  the  Models 
SA227-<X:  and  SA227-DC  airplanes. 

To  lessen  the  severity  of  airplane  pitch  up 
caused  by  mechanical  failure  of  the  pitch 
trim  actuator,  which  could  result  in  a  pitch 
upset  and  structural  feiilure  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  further  flight  after  receipt  of  this 
AD.  revise  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 


AFM.  This  may  be  accomplished  l)y  inserting 
a  copy  of  this  AD  into  the  AFM: 

•  Limit  the  maximum  indicated  airspeed 
to  maneuvering  airspeed  (Va)  as  shown  in  the 
appropriate  airplane  flight  manual  (AFM)." 
and 

•  "The  minimum  crew  required  is  two 
pilots." 

Note  2:  Fairchild  Service  Letter  226-SL- 
017.  Fairchild  Service  Letter  227-SL-033, 
and  Fairchild  Service  Letter  CC7-SL-023,  all 
FAA  Approved:  August  26. 1998;  Revised: 
Septembisr  2. 1998;  address  the  subject  matter 
of  this  AD. 

(b)  Incorporating  the  AFM  revision,  as 
specified  in  paragraph  (a)  of  this  AD.  may  be 
performed  by  the  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  §  43.7  of  the  Federal  Aviation  Regulations 
(14  CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance  mth 
this  AD  in  accordance  with  §  43.9  of  the 
Federal  Aviation  Regulations  (14  CFR  43.9). 

Note  3:  This  AD  does  not  affect  AD  97-23- 
01.  Amendment  39-10188  (62  FR  5922, 
November  3. 1997).  AD  97-23-01  still 
applies  to  all  SA226  and  SA227  series 
airplanes  equipped  with  either  Barber- 
Colman  or  Simmonds-Precision  pitch  trim 
actuators,  and  requires  the  following: 
"—Repetitively  measuring  the  freeplay  of  the 
pitch  trim  actuator  and  repetitively 
inspecting  the  actuator  for  rod  slippage  or 
ratcheting; 
— Immediately  replacing  any  actuator  if 
certain  fieeplay  limitations  are  exceeded  or 
rod  slipfiage  or  ratcheting  is  evident;  and, 
— Eventually  replacing  the  Simmonds- 
Precision  actuators  regardless  of  the 
inspection  results. 

(c)  Special  flight  permits  may  he  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  dtemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office  (ACO).  FAA, 
2601  Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Ins{>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Foit  Worth  ACO. 

Note  4:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Fort  Worth  AGO. 

(e)  AH  persons  affiected  by  this  directive 
may  obtain  copies  of  the  documents  referred  . 
to  herein  upon  request  to  Field  Support 
Engineering,  Fairchild  Aircraft,  P.O.  Box 
790490.  San  Antonio,  Texas  78279-0490;  or 
may  examine  these  doctmients  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558. 601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

(f)  This  amendment  becomes  effective  on 
September  25, 1998,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
98-19-15.  issued  September  10, 1998,  which 
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contains  the  requirements  of  this 
amendment. 

Issued  in  Kansas  City,  Missouri,  on 
September  17, 1998. 

Michael  K.  Dahl. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-25479  Filed  9-23-98;  8:45  am] 
HLUNQ  COOC  4»1(»-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Feaeral  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-CE-63-AD;  AmdL  3»- 
10795;  AD  98-20-28] 

RIN  2120-AA64 

Aimvortltlness  Directives;  Pilatus 
Aircraft  Ltd.  IModels  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Pilatus  Aircraft  Ltd.  Models 
PC-12  and  PC-12/45  airplanes.  This  AD 
requires  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
fUght  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  AD  is  prompted  by  the 
results  of  a  review  of  the  requirements 
for  certification  of^hese  airplanes  in 
icing  conditions,  new  information  on 
the  icing  environment,  and  icing  data 


Docket  No. 


97-CE-49-AD 
97-CE-50-AD 
97-CE-51-AD 
97-CE-52-AD 
97-CE-53-AD 
97-CE-54-AD 
97-CE-5&-AD 
97-CE-56-AD 
97-CE-57-AD 

97-CE-58-AD 

97-CE-59-AD 
97-CE-60-AD 
97-CE-61-AD 


provided  currently  to  the  flight  crew. 
The  actions  specified  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  these 
airplanes  in  severe  idng  conditions  by 
providing  more  clearly  defined 
procedures  and  limitations  associated 
with  such  conditions. 
EFFECTIVE  DATE:  November  4, 1998. 
ADDRESSES:  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-53- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone:  (816)  425-6932;  facsimile: 
(816) 426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  Aircraft  Ltd.  Models 
PC-12  and  PC-12/45  airplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  September  16, 1997  (62  FR  48499). 
The  NPRM  proposed  to  require  revising 
the  Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 


•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  ofthe  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

That  action  also  proposed  to  require 
revising  the  Normal  Procedures  Section 
ofthe  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  ofthe  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered:  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  bom,  severe  icing  conditions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
following  comments  received. 

In  addition  to  the  proposed  rule 
described  previously,  in  September 
1997,  the  FAA  issued  24  other  similar 
proposals  that  address  the  subject 
unsafe  condition  on  various  airplane 
models  (see  below  for  a  listing  of  all  24 
proposed  rules).  These  24  proposals  also 
were  published  in  the  Federal  Register 
on  September  16, 1997.  This  final  rule 
contains  the  FAA's  responses  to  all 
public  comments  received  for  each  of 
these  proposed  rules. 


Manufacturer  airplane  model 


Aerospace  Technologies  of  Australia  Models  N22B  and  N24A 

Harbin  Aircraft  Mfg.  Corporation  Model  Y12  IV "".ZZ.""".".."!! 

Partenavia  Costruzioni  Aeronauticas,  S.p.A.  Models  P68,  AP68TP  300,  AP68TP  600  ....!!."!!!!!"!."!!.." 

Industrie  Aeronautiche  Meccaniche  Rinaklo  Piaggio  S.p.A.  Model  P-180 

Pilatus  Aircraft  Ltd.  Models  PC-12  and  PC-12/45 !!!!!!Z!."!!Z.Z!ZZ."! 

Pilatus  Britten-rtorman  Ltd.  Models  BN-2A,  BN-2B,  and  BN-2T ]!!!""."!."!!!.".""!Z..Z..!! 

SOCATA— Groupe  Aerospatiale  Model  TBM-700 Z"Z!ZZ.Z!ZZZ!1". 

Aerostar  Aircraft  Corporation  Models  PA-6O-600,  -601,  -601 P,  -602P,  and  -700P 

Twin  Commander  Aircraft  Corporation  Models  500.  -500-A,  -500-B,-500-S,  -500-U  -520  ^^ 

-560-A,  -660-E,  -560-F.  -680,  -680-E,  -680FL(P),  -680T.  -680V,  -680W,  -681.-685,'  -69o' 

-690A,  -690B.  -690C.  -690D,  -695,  -695A.  -695B,  and  720. 
Raytheon  Aircraft  Company  Models  E55,  E55A,  58.  58A,  58P,  58PA.  58TC,  58TCA,  60  series.  65- 

B80  series,  65-B90  series,  90  series,  F90  series.  100  series,  300  series,  and  B300  series. 

Raytheon  Aircraft  Company  Model  2000 

The  New  Piper  Aircraft,  Inc.  Models  PA-4&-310P  and  PA-46-350P !"!!I!!!!I!!!!.."!I!!Z"I!!!!! 

The  New  Piper  Aircraft,  Inc.  Models  PA-23,  PA-23-160.  PA-23-235,  PA-23-250,  PA-^3^250 

PA-30,  PA-39.  PA-40,  PA-31,  PA-31-300,  PA-31-325.  PA-31-350.  PA-34-200.  PA-34-200t' 

PA-34-220T.  PA-42.  PA-42-720,  PA-^2-1000. 


Federal  Register 
citation 


62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 


48520 
48513 
48524 
48502 
48499 
48538 
48506 
48481 
48549 


62  FR  48517 

62  FR  48531 
62  FR  48542 
62  FR  48546 


97-CE-62-/ 
97-CE-63-^ 

97-CE-64-^ 
97-NM-170 
97-NM-171 
97-NM-172 
97-NM-17» 
97-NM-174 
97-NM-175 
97-NM-176 
97-NM-177 
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Docket  hto. 


97-CE-62-AD  .. 
97-CE-63-AD  .. 

97-CE-64-AD  .. 
97-UtA-^70-AD 
97-NM-171-AD 
97-Nh4-172-AD 
97-NM-173-AD 
97-NM-174-AD 
97-NM-175-AD 
97-NM-176-AD 
97-NM-177-AD 


Manufacturer  airplane  model 


Cessna  Aircraft  Corrpany  Models  P210N.  T210N.  P210R.  and  337  aeries  

Cessna  Aircraft  Convany  Models  T303.  31  OR.  T310R,  335.  340A.  402B.  402C.  404.  F406.  414. 
414A.  421B.  421C.  425.  and  441. 

SIAI-Marchelb  S.r.l.  (Augusta)  Models  SF600  and  SF600A , „ 

Cessna  Aircraft  Conpany  Models  500,  501 ,  550,  551 ,  and  560  series 

Sabreliner  Corporation  Models  40,  60,  70,  and  80  series  

Gutfstream  Aerospace  Model  G-159  series  

McDonnell  Douglas  Models  DC-3  and  DC-4  series 

Mitsubishi  Heavy  Industries  Model  YS-11  and  YS-11A  series 

Frakes  Aviation  Model  G-73  (Mallard)  and  G-73T  series 

FairchlW  Models  F27  and  FH227  series 

Lockheed  L-14  and  L-18  series  airplanes  - 


Federal  Register 
cilation 


62  FR  48535 
62  FR  48528 


62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 


48510 
4^60 
48566 
48563 
48553 
48567 
48577 
48570 
48574 


Comment  1.  Unsubatantiated  Unsafe 
Condition  for  This  Model 

One  commenter  siiggests  that  the  AD's 
were  developed  in  response  to  a 
suspected  contributing  factor  of  an 
accident  involving  an  airplane  type 
unrelated  to  the  airplanes  specified  in 
the  proposal.  The  conunenter  states  that 
these  proposals  do  not  justify  that  an 
unsafe  condition  exists  or  could  develop 
in  a  product  of  the  same  type  design. 
Therefore,  the  commenter  asserts  that 
the  proposal  does  not  meet  the  criteria 
for  die  issuance  of  an  AD  as  specified 
in  14  CFR  part  39  (Airworthiness 
Directives)  of  the  Federal  Aviation 
Regulations. 

The  FAA  does  not  conciu'.  As  stated 
in  the  notice  of  proposed  rulemaking 
(NPRM),  the  FAA  has  identified  an 
unsafe  condition  associated  with 
operating  the  airplane  in  severe  idng 
conditions.  As  stated  in  the  preamble  to 
the  proposal,  the  FAA  has  not  required 
that  airplanes  be  shown  to  be  capable  of 
operating  safely  in  icing  conditions 
outside  the  certification  envelope 
specified  in  Appendix  C  of  part  25  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  25).  This  means  that  any  time 
an  airplane  is  flown  in  icing  conditions 
for  which  it  is  not  certificated,  there  is 
a  potential  for  an  imsafe  condition  to 
exist  or  develop  and  the  flight  crew 
must  take  steps  to  exit  those  conditions 
expeditiously.  Further,  the  FAA  has 
determined  that  flight  crews  are  not 
currentiy  provided  with  adequate 
information  necessary  to  determine 
when  an  airplane  is  operating  in  icing 
conditions  for  which  it  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered.  The 
absence  of  this  information  presents  an 
unsafe  condition  because  without  that 
information,  a  pilot  may  remain  in 
potentially  hazardous  icing  conditions. 
This  AD  addresses  the  unsafe  condition 


by  requiring  AFM  revisions  that  provide 
the  flight  crews  with  visual  cues  to 
determine  when  icing  conditions  have 
been  encoimtered  for  which  the  airplane 
is  not  certificated,  and  by  providing 
procedures  to  safely  exit  those 
conditions. 

Further,  in  the  preamble  of  the 
proposed  rule,  the  FAA  discussed  the 
investigation  of  roll  control  anomalies  to 
explain  that  this  investigation  was  not  a 
complete  certification  program.  The 
testing  was  designed  to  examine  only 
the  roll  handling  characteristics  of  the 
airplane  in  certain  droplets  the  size  of 
freezing  drizzle.  The  testing  was  not  a 
certification  test  to  approve  the  airplane 
for  flight  into  freezing  drizzle.  The 
resiUts  of  the  tests  were  not  used  to 
determine  if  this  AD  is  necessary,  but 
rather  to  determine  if  design  changes 
were  needed  to  prevent  a  catastrophic 
roll  upset.  The  roll  control  testing  and 
the  AD  are  two  unrelated  actions. 

Additionally,  in  the  preamble  of  the 
proposed  nile,  the  FAA  acknowledged 
that  the  flight  crew  of  any  airplane  that 
is  certificated  for  flight  in  icing 
conditions  may  not  have  adequate 
information  condeming  flight  in  idng 
conditions  outside  the  idng  envelope. 
However,  in  1996,  the  FAA  found  that 
the  spedfied  imsafe  condition  must  be 
addressed  as  a  higher  priority  on 
airplanes  equipped  with  pneumatic 
deicing  boots  and  impowered  roll 
control  systems.  These  airplanes  were 
addressed  first  because  the  flight  crew 
of  an  airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  rolT  control 
system  need  not  be  oBset  directly  by  the 
flight  crew.  The  FAA  also  placed  a 
priority  on  airplanes  that  are  used  in 
regularly  scheduled  passenger  service. 


The  FAA  has  previously  issued  AD's  to 
address  those  airplanes.  Since  the 
issuance  of  those  AD's,  the  FAA  has 
determined  that  similar  AD's  should  be 
issued  for  similarly  equipped  airplanes 
that  are  not  used  in  regularly  schedided 
passenger  service. 

Comment  2.  AD  Is  Inappropriate  To 
Address  Improper  Operation  of  the 
Airplane 

One  commenter  requests  that  the 
proposed  AD  be  withdrawn  because  an 
unsafe  condition  does  not  exist  within 
the  airplane.  Rather,  the  commenter 
asserts  that  the  imsafe  condition  is  the 
improper  operation  of  the  airplane.  The 
commenter  further  asserts  that  issuance 
of  an  AD  is  an  inappropriate  method  to 
address  improper  operation  of  the 
airplane. 

The  FAA  does  not  concur.  The  FAA 
has  determined  that  an  unsafe  condition 
does  exist  as  explained  in  the  proposed 
notice  and  discussed  previously.  As 
specifically  addressed  in  Amendment 
39-106  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39), 
the  responsibilities  placed  on  the  FAA 
statute  (49  U.S.C.  40101.  finmerly  the 
Federal  Aviation  Act)  justify  allowing 
AD's  to  be  issued  for  unsafe  conditions 
however  and  wherever  found,  regardless 
of  whether  the  unsafe  condition  results 
bom  maintenance,  design  defect,  or  any 
other  reason. 

This  same  commenter  considers  part 
91  (rather  than  part  39)  of  the  Federal 
Aviation  Regulations  (14  CFR  part  91) 
the  appropriate  regulation  to  address  the 
problems  of  idng  encounters  outside  of 
the  limits  for  which  the  airplane  is 
certificated.  Therefore,  the  commenter 
requests  that  the  FAA  withdraw  the 
proposal. 

The  FAA  does  not  concur.  Service 
experience  demonstrates  that  flight  in 
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idng  conditions  that  is  outside  the  icing 
certification  envelope  does  occur.  Apart 
from  the  visual  cues  provided  in  these 
final  rules,  there  is  no  existing  method 
provided  to  the  flight  crews  to  identify 
when  the  airplane  is  in  a  condition  that 
exceeds  the  icing  certification  envelope. 
Because  this  lack  of  awareness  may 
create  an  unsafe  condition,  the  FAA  has 
determined  that  it  is  appropriate  to 
issue  an  AD  to  require  a  revision  of  the 
AFM  to  provide  this  information. 

One  commenter  asserts  that  while  it  is 
prudent  to  advise  and  routinely  remind 
the  pilots  about  the  hazards  associated 
with  fUght  into  known  or  forecast  icing 
conditions,  tbe  commenter  is  opposed 
to  the  use  of  an  AD  to  accompUsh  that 
function.  Tbe  commenter  states  that 
pilots'  initial  and  bi-annual  flight 
checks  are  the  appropriate  vehicles  for 
advising  the  pilots  of  such  hazards,  and 
that  such  information  should  be 
integrated  into  the  training  syllabus  for 
all  pilot  training. 

Tbe  FAA  does  not  conciu-  that 
substituting  advisory  material  and 
mandatory  training  for  issuance  of  an 
AD  is  appropriate.  Tbe  FAA 
acknowledges  that,  in  addition  to  the 
issuance  of  an  AD,  information 
specified  in  the  revision  to  the  AFM 
should  be  integrated  into  the  pilot 
training  syllabus.  However,  the 
development  and  use  of  such  advisory 
materials  and  training  alone  are  not 
adequate  to  address  the  unsafe 
condition.  The  only  method  of  ensuring 
that  certain  information  is  available  to 
the  pilot  is  through  incorporation  of  the 
information  into  the  Limitations  Section 
of  the  AFM.  Tbe  appropriate  vehicle  for 
requiring  such  a  revision  of  the  AFM  is 
issuance  of  an  AD.  No  change  is 
necessary  to  the  final  rule. 

OMnment  3.  Inadequate  Viaual  Cues 

One  commenter  provides  qualified 
support  for  the  AD.  Tbe  commenter 
notes  that  tbe  recent  proposals  are 
identical  to  the  AD's  issued  about  a  year 
ago.  Although  the  commenter  supports 
the  intent  of  the  AD's  as  being 
appropriate  and  necessary,  the 
commenter  states  that  it  is  unfortimate 
that  tbe  flight  crew  is  burdened  with 
recognizing  icing  conditions  with  visual 
cues  that  are  inadequate  to  determine 
certain  idng  conditions.  The  commenter 
points  out  that,  for  instance,  side 
window  icing  (a  very  specific  visual 
cue)  was  determined  to  be  a  valid  visual 
cue  during  a  series  of  icing  tanker  tests 
on  a  specific  airplane;  however,  later 
testing  of  other  models  of  turboprop 
airplanes  revealed  that  side  window 
icing  was  invalid  as  a  visual  cue  for 
identifying  icing  conditions  outside  the 
scope  of  Appendix  C. 


The  FAA  does  not  concur  with  the 
commenters'  request  to  provide  more 
specific  visual  cues.  The  FAA  finds  that 
the  value  of  visual  cues  has  been 
substantiated  during  in-service 
experience.  Additionally,  the  FAA  finds 
that  the  combined  use  of  the  generic 
cues  provided  and  the  effect  of  the  final 
rules  in  increasing  the  awareness  of 
pilots  concerning  the  hazard  of 
operating  outside  of  the  certification 
icing  envelope  will  provide  an 
acceptable  level  of  safety.  Although  all 
of  the  cues  may  not  be  exhibited  on  a 
particular  model,  the  FAA  considers 
that  at  least  some  of  the  cues  will  be 
exhibited  on  all  of  the  models  affected 
by  this  AD.  For  example,  some  airplanes 
may  not  have  side  window  cues  in 
freezing  drizzle,  but  would  exhibit  other 
cues  (such  as  accimiulation  of  ice  aft  of 
the  protected  area)  imder  those 
conditions.  For  these  reasons,  the  FAA 
considers  that  no  changes  regarding 
visual  cues  are  necessary  in  the  final 
rule.  However,  for  those  operators  that 
elect  to  identify  airplane-specific  visual 
cures,  the  FAA  would  consider  a 
request  for  approval  of  an  alternative 
method  of  compliance,  in  accordance 
with  the  provisions  of  this  AD. 

Comment  4.  Request  for  Research  and 
Use  of  Wing-Mounted  Ice  Detectors 

One  commenter  requests  that  wing- 
mounted  ice  detectors,  which  provide 
real-time  icing  severity  information  (or 
immediate  feedback)  to  flight  crews, 
continue  to  be  researched  and  used 
throughout  the  fleet.  The  FAA  infers 
fiom  this  commenter's  request  that  the 
commenter  asks  that  installation  of 
these  ice  detectors  be  mandated  by  the 
FAA. 

While  the  FAA  supports  the 
development  of  such  ice  detectors,  the 
FAA  does  not  conciu*  that  installation  of 
these  ice  detectors  should  be  required  at 
this  time.  Visual  cues  are  adequate  to 
provide  an  acceptable  level  of  safety; 
therefore,  mandatory  installation  of  ice 
detector  systems,  in  this  case,  is  not 
necessary  to  address  the  unsafe 
condition.  Nevertheless,  because  such 
systems  may  improve  the  current  level 
of  safety,  the  FAA  has  officially  tasked 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  to  develop  a 
recommendation  concerning  ice 
detection.  Once  tbe  ARAC  has 
submitted^ts  recommendation,  the  FAA 
may  consider  further  rulemaking  action 
to  require  installation  of  such 
equipment. 

Comment  5.  Particular  Types  of  Icing 

This  same  commenter  also  requests 
that  additional  information  be  included 
in  paragraph  (a)  of  the  AD  that  would 


specify  particular  types  of  icing  or 
particular  accretions  that  result  from 
operating  in  freezing  precipitation.  The 
commenter  asserts  that  this  information 
is  of  significant  value  to  the  flightcrew. 

The  FAA  does  not  conciu  with  the 
commenter's  suggestion  to  specify  types 
of  icing  or  accretion.  The  FAA  has 
determined  that  supercooled  large 
droplets  (SLD)  can  result  in  rime  ice, 
mixed  (intermediate)  ice.  and  ice  with 
glaze  or  clear  appearauce.  Therefore,  the 
FAA  finds  that  no  type  of  icing  can  be 
excluded  fit>m  consideration  during 
operations  in  freezing  precipitation,  and 
considers  it  uimecessary  to  dte  those 
types  of  idng  in  the  AD. 

Alternative  to  the  AD 

Since  issuance  of  the  NPRM.  Pilatus 
has  issued  a  temporary  revision  for  the 
Pilatus  Models  PC-12  and  PC-12/45 
airplanes'  Pilot's  Operating  Handbook 
(POH),  which  is  entitled:  PC-12  Pilot's 
Operating  Handbook,  Pilatus  Report  No. 
01973-001,  Temporary  Revision.  Idng 
Information,  dated  December  18, 1997. 
This  POH  temporary  revision 
incorporates  information  that  is 
equivalent  to  the  information  proposed 
in  the  NPRM. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  (1)  the  above-referenced 
POH  temporary  revision  sboiUd  be 
considered  as  an  alternative  method  of 
compliance  (AMOC)  to  the  actions 
proposed  in  the  NPRM;  and  (2)  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  die  addition  of  the  POH  temporary 
revision  as  an  AMOC  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  this  addition  and  these 
minor  corrections  will  not  change  the 
meaning  of  the  AD  and  will  not  add  any 
additional  biuden  upon  tbe  public  than 
was  already  proposed. 

Cost  Impact 

The  FAA  estimates  that  4  airplanes  in 
the  U.S.  registry  will  be  affeded  by  this 
AD,  that  it  will  take  approximately  1 
workboiu  per  airplane  to  accompUsh 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§  43.7  and  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7  and 
43.9)  can  accomplish  this  action,  the 
only  cost  impad  upon  the  pubUc  is  the 
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time  it  will  take  the  affected  airplane 
owners/operators  to  incorporate  the 
AFM  revision  or  POH  temporary 
revision. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  will  accompUsh  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

In  addition,  the  FAA  recognizes  that 
this  action  may  impose  operational 
costs.  However,  these  costs  are 
incalculable  because  the  frequency  of 
occurrence  of  the  specified  conditions 
and  the  associated  additional  flight  time 
cannot  be  determined.  Nevertheless, 
because  of  the  severity  of  the  imsafe 
condition,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  the  costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reascHis  discussed  above,  I 
certify  that  this  acticm  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
ccmtained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  cmtacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOORESSES. 

Lie!  arsdbiects  ia  14  CFR  Part  3« 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adeptkm  ef  the  ABMBdHMBt 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdministraticHi  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audunitjr:  49  USC  106(g}.  40113, 44701. 

f  39.13    [AmMided] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-20-28  Pilatua  Aircraft  Ltd:  Amendment 
3»-10795;  Docket  No.  97-CE-53-AD. 

Applicability:  Models  PC-12  and  PC-12/45 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

NotB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
ovmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (aXl)  and  (a)(2)  of  this  AD. 

Nate  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  N4anual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WAKNING 

Severe  idng  may  result  from 
enviionmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
ficHming  aft  of  the  protected  sur&ces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  idng  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  fiom  Air  Tn^c  Control  to 


facilitate  a  route  or  an  altitude  change  to  exit 

the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 

the  airframe  and  windshield  in  areas  not 

normally  observed  to  collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

of  the  mng  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night. 

Note:  This  supersedes  any  relief  provided 
by  the  Master  Minimum  Equipment  List 
(MMEL)." 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

'THE  FOLLOWING  WEATHER 
CONINTKmS  MAY  BE  CONDUCIVE  TO 
SEVEBE IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PKOCEDUKES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
Qight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  aroimd  freezing 
wnth  visible  moisture  present.  If  the  visual 
cues  sp>ecified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  (xder  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties.  _ 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
coBtrol  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  tmusual  roll  response  or 
uncommanded  roll  control  movement  is 
obsoved,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  nonnal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 
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•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  As  an  alternative  method  of  compliance 
to  the  actions  required  by  paragraphs  (a), 
(a)(1),  and  (a)(2)  of  this  AD,  incorporate  PC- 
12  Pilot's  Operating  Handbook,  Pilatus 
Report  No.  01973-001 ,  Temporary  Revision, 
Icing  Information,  dated  December  18, 1997, 
into  the  pilot's  operating  handbook  (POH). 

(c)  Incorporating  the  AFM  revisions  or 
POH  temporary  revision,  as  required  by  this 
AD,  may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  §  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
§  43.9  of  the  Federal  Aviation  Regulations  (14 
CFR  43.9). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §$21,197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  AU  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  Gty.  Missouri  64106,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington. 
DC 

(g)  This  amendment  becomes  effective  on 
November  4, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
September  17, 1998. 
MkkMl  K.  DaU, 

Acting  S4anager,  Snmll  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc  98-25478  Filed  9-23-98;  8:45  am] 
■LUNO  COM  4t10-U-P 


DEPARTMENT  OF  TRANSPORTATION 
Fwtoral  Aviatton  Administration 

14  CFR  Part  39 

(DoGkat  No.  9e-CE-19-AD;  AiMndnMiit  39- 
10M0;  AD  96-20-33] 

nN2120-AA64 

AirworthinaM  Directives;  Cessna 
Aircraft  Company  Modal  T210R 


ACnON:  Final  rule. 


AOENCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Cessna  Aircraft  Ck)mpany 
(Cessna)  Model  T210R  airplanes.  This 
AD  requires  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
fUght  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  AD  was  prompted  by 
the  results  of  a  review  of  the 
requirements  for  certification  of  these 
airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  ciurently  to  the 
flight  crew.  The  actions  specified  by  this 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procediues  and  limitations 
associated  with  such  conditions. 
DATES:  Effective  November  17, 1998. 
ADDRESSES:  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-19- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missotiri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  St.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City.  Missoiui  64106, 
telephone:  (816)  426-6932,  facsimile: 
(816) 426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Cessna  Model  T210R  airplanes 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  Jxme  8. 1998  (63  FR  31135). 
The  NPRM  proposed  to  require  revising 
the  Limitations  Section  of  the  FAA- . 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  idng 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 


•  Reqtiire  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
fli^t  into  known  or  forecast  icing 
conditions  at  night. 

•  This  proposed  AD  would  also 
require  revising  the  Normal  Procedures 
Section  of  the  FAA-approved  AFM  to 
specify  procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encoimtered;  and 

•  Provide  the  flight  crew  witn 
recognition  cues  for.  and  procedures  for 
exiting  from,  severe  icing  conditions. 

The  NPRM  was  the  result  of  a  review 
of  the  reqtiirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew. 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  btuden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  this 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  will  take  the 
affected  airplane  owners/operators  to 
incorporate  the  AFM  revisions: 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  will  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 
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In  addition,  the  FAA  recognizes  that 
this  action  may  impose  operational 
costs.  However,  these  costs  are 
incalculable  because  the  frequency  of 
occunence  of  the  specified  conditions 
and  the  associated  additional  flight  time 
cannot  be  determined.  Nevertheless, 
because  of  the  severity  of  the  unsafe 
condition,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  the  costs. 

Regulatory  Impact 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regxUatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


S  39.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-20-33    Cevna  Ainxaft  Companjr: 

Amendment  39-10800;  Docket  No.  98- 
CE-19-AD. 

Applicability:  Model  T210R  airplanes  (all 
serial  numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or' 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repwir  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"Wuning 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  siirfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfsces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— ^Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— ^Accumulation  of  ice  on  the  lower  surface 
of  the  wing  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 


adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusiial  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  (NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"The  Following  Weathor  Conditioiis  May  Be 
Conducive  to  Severe  In-FUght  Idng: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  tem[>erature. 

Procedures  for  Banting  the  Severe  Icing 
Environment: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temp>eratures  around  freezing 
with  visible  moistiire  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 

'  conditions  are  observed,  accomplish  the 

.  foUoMring: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  fecilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack.  4 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7],  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Small  Airplane 
Directorate. 

(e)  All  persons  afiiected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

(f)  This  amendment  becomes  effective  on 
November  17, 1998. 

Issued  in  Kansas  Gty,  Missouri,  on 
September  18, 1998. 
Michael  GaUaglMr, 

Manager,  Small  Airplane  birectorate.  Aircraft 
Certification  Service. 

(FR  Doc.  98-25542  Filed  9-23-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  M-ASW-44] 

Eatabllshmant  of  Ciasa  E  Airspace; 
Carrizo  Springs,  Glass  Ranch  Airport, 
TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Carrizo  Springs, 
Glass  Ranch  Airport,  TX.  The 
development  of  a  global  positioning 
system  (GPS)  standard  instrument 
approadi  procedure  (SIAP)  to  the  Glass 
Ranch  Aiiport  at  Carrizo  Springs,  TX, 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  fiset  or  more  above  Uie  surface 
for  instrument  flight  rules  (IFR) 
operations  to  the  Glass  Ranch  Airport, 
Carrizo  Springs,  TX. 
DATES:  Effective  0901  UTC,  January  28, 
1999.  Comments  must  be  received  on  or 
before  November  9, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 


Region,  Docket  No.  98-ASW-44,  Fort 
Worth,  TX  76193-0520.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Achninistration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 
SUPPLEMENTARY  INFORMATION: 

This  amendment  to  14  CFR  part  71 
establishes  the  Class  E  airspace  at 
Carrizo  Springs,  Glass  Ranch  Airport, 
TX.  The  development  of  a  GPS  SIAP  to 
the  Glass  Ranch  Airport,  Carrizo 
Springs,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  siuface  for  IFR  operations  to 
the  Glass  Airport,  Carrizo  Springs,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  071.1.  The  Class  E  airspace 
designation  listed  in  this  doctunent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportimities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments,  or  obligations. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment,  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
dociunent  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 


withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Regista-,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
[  comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  docket 
number  and  be  submitted  to  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-44."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
luilikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
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regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certiiy  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  FlexibiUty  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Sublects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  party  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AntfaiHity:  49  U.S.C  106(g).  40103, 40113, 
40120;  E.0. 10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Pamgmph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWTXE5    Cairiio flings. GliM Randi 
Airport.  TX  [New] 

Cairizo  Springs,  Glass  Ranch  Airport,  TX 
flat.  28»27'01"N.,  long.  lOO'WOl"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.5-mile 
radius  of  Glass  Ranch  Airport,  excluding  that 
airspace  within  Restricted  Area  R-€316. 


Issued  in  Fort  Worth,  TX.  on  September  14, 
1998. 

ABMrt  L.  Viaeiii. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

[FR  Doc  98-25558  Filed  9-23-98;  8:45  am) 
MJJNQ  OOOE  4»I0-13-M 


DEPARTMENT  OF  LABOR 

Mine  Sataty  and  Health  Admlnlstraltion 

30  CFR  Part  75 

Mandatory  Safety  Standards 
Underground  Coal  MInee 

(3vH  Correction 

In  Tide  30  of  the  Code  of  Federal 
Regulations,  parts  1  to  199,  revised  as  of 
July  1, 1998,  page  579,  §  75.1909, 
paragraph  (c)(5)  is  corrected  to  read  as 
follows: 


f  75.1909 

aqulpnftent; 

fw^ulraments. 


design  and  pertonranoe 


(c)  •  •  • 

(5)  Has  a  means  in  the  equipment 
operator's  compartment  to  apply  the 
brakes  manually  without  shutting  down 
the  engine,  and  a  means  to  release  and 
reengage  the  brakes  without  the  engine 
operating;  and 
•        •        •        •        • 

MJJNQ  COM  laOMI-O 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Parts 
MN  2900-AIOO 

Claims  Based  on  Exposure  to  Ionizing 
Radiation  (Prostate  Cancer  and  Any 
Ottter  Cancer) 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning 
compensation  for  diseases  claimed  to  be 
the  result  of  expostire  to  ionizing 
radiation.  This  amendment  implements 
a  decision  by  the  Secretary  of  Veterans 
Affairs  that,  based  on  all  evidence 
currenUy  available  to  him,  prostate 
cancer  and  any  other  cancers  may  be 
induced  by  ionizing  radiation.  The 
intended  effect  of  this  action  is  to 
reUeve  veterans,  or  their  survivors, 
seeking  benefits  under  the  provisions  of 
the  Veterans'  Dioxin  and  Radiation 
Exposure  Compensation  Standards  Act 


of  the  burden  of  having  to  submit 
evidoice  that  a  veteran's  prostate  cancer 
or  any  other  cancer  may  have  been 
induced  by  ionizing  radiation. 
DATES:  Effective  Date:  September  24, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Constdtant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  telephone  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  The 
Veterans'  Dioxin  and  Radiation 
Exposure  Compensation  Standards  Act, 
Pub.  L.  98-542,  reqtiired  VA  to  develop 
regulations  estabUshing  standards  and 
criteria  for  adjudicating  veterans'  claims 
for  compensation  for  diseases  arising 
fiom  exposure  to  ionizing  radiation 
during  service.  Pub.  L.  98-542  also 
required  that  the  Secretary  of  Veterans 
Affairs,  after  receiving  the  advice  of  the 
Veterans  Advisory  Committee  on 
Environmental  Hazards  (VACEH), 
determine  which  conditions  should  be 
considered  service<:onnected  on  the 
basis  of  exposure  to  ionizing  radiation 
and  include  those  conditions  in  VA's 
regulations. 

m  September  1985,  VA  pubUshed  38 
CFR  3.311b,  since  redesignated  as  3.311. 
to  implement  the  radiation  provisions  of 
Pub.  L.  98-542.  As  threshold 
requirements  for  entiUement  to 
compensation  under  this  regulation,  a 
veteran  must  have  been  exposed  to 
ionizing  radiation  during  atmospheric 
testing  of  nuclear  weapons,  the 
occupation  of  Hiroshima  and  Nagasaki, 
Ja]}an,  during  World  War  II,  or  through 
other  activities  as  claimed,  and  must 
have  subsequenUy  developed  a 
radiogenic  disease.  VA  defines  the  term 
"radiogenic  disease,"  for  purposes  of 
Pub.  L.  98-542,  to  mean  "a  disease  that 
may  be  induced  by  ionizing  radiation" 
(38  CFR  3.311(b)(2)).  Since  1985  VA  has 
added  a  niunber  of  diseases  to  the 
original  Ust  of  radiogenic  diseases  at  38 
CFR  3.311(b)(2). 

Once  the  regidation  was  published, 
VA  denied  claims  for  conditions  that    . 
were  not  specifically  Usted  in  the 
regidation  as  radiogenic  diseases.  On 
September  1, 1994,  however,  the  United 
States  Court  for  the  Federal  Circuit  held 
in  Combee  v.  Brown.  34  F.  3d  1039  (Fed. 
Qr.  1994),  that  Pub.  L.  98-542  did  not 
authorize  VA  to  establish  an  exclusive 
list  of  radiogenic  conditions. 

VA  publiuied  a  proposal  to  amend  38 
CFR  3.311(b)(2)  to  add  prostate  cancer 
and  "any  other  cancer"  to  the  list  of 
diseases  VA  recognizes  as  being 
radiogenic  under  the  provisions  of  Pub. 
L.  98-542  in  the  Federal  Register  on 
September  25. 1996  (61  FR  50264-65). 
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Interested  persons  were  invited  to 
submit  vsrritten  conunents  on  or  before 
November  25, 1996.  We  received  four 
comments:  one  from  the  National 
Council  on  Radiation  Protection  and 
Measurements;  one  from  a  professor  of 
health  physics  at  Arizona  State 
University;  and  two  from  concerned 
individuals. 

One  commenter  pointed  out  that  the 
Veterans'  Advisory  Committee  on 
Environmental  Hazards  (VACEH) 
considered  exposiue  to  ionizing 
radiation  to  be  a  contributing  factor  in 
the  development  of  any  maUgnancy. 
The  commenter  therefore  suggested  that 
we  amend  the  Ust  of  radiogenic  diseases 
to  include  any  other  "carcinoma  or 
sarcoma"  rather  than  "cancer,"  which  is 
often  synonymous  with  only  carcinoma. 

We  intend  to  include  both  carcinoma 
and  sarcoma  in  this  rule,  and  in  oiu 
judgment  using  the  broadest  possible 
term,  i.e.,  "cancer,"  is  the  clearest' way 
of  expressing  that  intent.  As  the 
commenter  points  out,  Borland's 
Medical  Dictionary  255  (28th  ed.  1994) 
defines  cancer  as  including  both 
carcinoma  and  sarcoma.  Furthermore, 
when  not  referring  to  specific 
conditions  such  as  leukemia  or  multiple 
myeloma,  the  current  list  of  radiogenic 
diseases  in  38  CFR  3.311(b)(2)  uses  the 
term  "cancer"  of  specified  organs. 
Introducing  other  terminology  into  the 
rule  might  imply  a  difference  that  we  do 
not  intend.  For  these  reasons,  we  make 
no  change  based  on  this  sugcestion. 

Another  commenter  stated  that  VA 
should  use  radiation  dose,  rather  than 
radiation  exposiue,  as  the  index  to 
measure  the  risk  of  a  particular  health 
outcome. 

Once  it  is  determined  that  a  veteran 
has  a  radiogenic  disease,  radiation  dose 
is  a  factor  to  be  considered  under  38 
CFR  3.311(e)(1)  in  determining  whether 
a  veteran's  disease  resulted  from 
exposure  to  ionizing  radiation  in 
service.  VA  obtains  an  assessment  of  the 
size  and  natiue  of  the  radiation  dose  to 
which  the  veteran  was  exposed  diuing 
military  service  {§  3.311(a)(2))  and 
considers  the  probable  dose  and  several 
other  factors  in  determining  whether  the 
disease  resulted  from  that  exposiue 
(§  3.311(e)). 

One  commenter  stated  that  while 
prostate  cancer  is  possibly  radiogenic, 
the  probabihty  that  it  is  felated  to 
virtually  any  level  of  radiation  exposure 
is  "vanishingly  small."  The  commenter 
also  noted  that  the  National  Institutes  of 
Health  Radioepidemiology  Tables  are  a 
better  means  of  estimating  the 
probability  that  a  cancer  was  caused  by 
radiation  with  any  given  dose.  Another 
commenter  stated  that  a  significant 
statistical  association  between  exposure 


to  ionizing  radiation  and  cancer  of  the 
oral  cavity,  esophagus,  rectum,  gall 
bladder,  pancreas,  ovary,  prostate,  and 
brain  and  central  nervous  system  has 
not  been  demonstrated.  The  commenter 
pointed  out  that,  according  to  the 
Hiroshima  and  Nagasaki  Life  Span 
Study,  compiled  by  the  United  Nations 
Scientific  Conunittee  on  the  Effects  of 
Atomic  Radiation  (UNSCEAR),  the 
excess  relative  risks  for  these  cancers 
are  not  statistically  different  fitim  zero. 
The  commenter  also  relies  upon  an 
analysis  of  the  risk  of  cancer  in  Japanese 
survivors  of  the  atomic  bombings, 
prepared  by  the  Radiation  Effects 
Research  Foundation,  that  supports  the 
UNSCEAR  findings  that  these  cancers 
are  not  induced  by  exposure  to  ionizing 
radiation. 

As  explained  in  the  notice  of 
proposed  ndemaking,  when  the 
Secretary  of  Veterans  Affairs  determines 
that  a  significant  statistical  association 
exists  between  a  disease  and  exposure 
to  ionizing  radiation,  and  after  receiving 
the  advice  of  the  VACEH,  and  applying 
the  reasonable  doubt  doctrine  as  set 
forth  in  38  CFR  1.17(d)(1),  the 
regulations  regarding  service  connection 
must  be  amended.  A  "significant 
statistical  association"  exists  when  "it  is 
at  least  as  likely  as  not  that  the 
purported  relationship  between  a 
particular  type  of  exposure  and  a 
specific  adverse  health  effect  exists." 
(38  CFR  1.17(d)(1)).  In  addition, 
according  to  38  CFR  3.17(f),  a  significant 
statistical  association  may  be  deemed  to 
exist  "if,  in  the  Secretary's  judgment, 
scientific  and  medical  evidence  on  the 
whole  supports  such  a  decision." 

The  VACEH  concluded  in  April  1995 
that  it  would  be  appropriate  to  consider 
prostate  cancer  as  being  associated  with 
radiation  exposure.  The  VACEH  also 
expressed  its  agreement  with  the 
statement  "[o]n  the  basis  of  current 
scientific  knowledge,  exposure  to 
ionizing  radiation  can  be  a  contributing 
factor  in  the  development  of  a 
malignancy."  We  therefore  believe  that 
the  Secretary's  decision  to  add  prostate 
cancer  and  any  other  cancer  to  the  hst 
of  radiogenic  diseases  in  38  CFR 
3.311(b)(2)  is  supported  by  scientific 
and  medical  evidence. 

We  note  as  well  that  VA's  inquiry 
does  not  end  once  it  is  determined  that 
the  claimant  meets  the  threshold 
requirements  of  38  CFR  3.311(b)(1).  VA 
then  obtains  an  assessment  of  the  size 
and  nature  of  the  radiation  dose  to 
which  the  veteran  was  exposed  during 
military  service.  In  determining  whether 
the  disease  resulted  from  that  exposure, 
VA  considers:  the  probable  dose  in 
terms  of  dose  type,  rate  and  duration  as 
a  factor  in  inducing  the  disease;  the 


relative  sensitivity  of  the  involved 
tissue;  gender  and  pertinent  family 
history;  age  at  time  of  exposiue;  the 
time-lapse  between  exposiue  and  onset 
of  the  disease;  and  the  extent  to  which 
exposure  to  radiation,  or  other 
carcinogens,  outside  of  service  may 
have  contributed  to  development  of  the 
disease. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule  which,  based  on  the  rationale  set 
forth  in  the  proposal  and  this  document, 
is  now  adopted  without  change. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  The  reason  for 
this  certification  is  that  this  final  rule 
does  not  directly  affect  any  small 
entities.  Only  VA  beneficiaries  are 
directly  affected.  Therefore,  pursuant  to 
5  U.S.C.  605(b).  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
section  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109. 
and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative -practice  and 
procedure.  Claims.  Disability  benefits, 
Health  care.  Pensions,  Veterans. 
Vietnam. 

Approved:  June  15, 1998. 
Togo  D.  West.  Jr., 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  In  §  3.311,  paragraph  (b)(2)(xxi)  is 
amended  by  removing  "and";  and 
paragraph  (b)(2)(xxii)  is  amended  by 
removing  "."  and  adding,  in  its  place, 
";";  and  new  paragraphs  (b)(2)(xxiii) 
and  (b)(2)(xxiv)  are  added  to  read  as 
follows: 

§  3.31 1    Claims  based  on  exposure  to 
Ionizing  radiation. 


(b) 
(2) 
(xxiii)  Prostate  cancer;  and 


•  •  * 

•  •  • 
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(xxiv)  Any  other  cancer. 

•       •       •        •       • 

(FR  Doc.  ga-2S546  Filed  9-23-98;  8:45  am] 
MLUNQ  COM  mO-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  DockM  No.  97-168;  RM-«103  and  RM- 
9182] 

Radio  Broadcasting  Services;  Arcadia 
A  Ellington,  MO.  CadMndale,  IL  & 
TIptonville,  TN 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  in  this  document 
allots  Channel  280A  to  Arcadia. 
Missouri,  as  that  community's  first  local 
service  in  response  to  a  petition  filed  by 
Iron  County  Broadcasting  Company.  See 
62  FR  42225.  August  6, 1997.  The 
coordinates  for  Channel  280A  at 
Arcadia  are  37-32-30  and  90-43-00. 
There  is  is  a  site  restriction  9.3 
kilometers  (5.8  miles)  southwest  of  the 
community.  In  response  to  the 
counterproposal  filed  by  Lyle 
Broadcasting  Corporation,  we  will 
substitute  Channel  268C1  for  Channel 
268B  at  Carbondale,  Illinois,  at 
coordinates  37-37-00  and  89-38-30 
and  modify  the  Ucense  for  Station  WCIL 
accordingly.  To  accommodate  the 
allotments  at  Arcadia  and  Carbondale, 
we  will  substitute  Channel  294A  for 
Channel  280A  at  Ellington.  Missouri,  at 
coordinates  37-13-27  and  90-51-13 
and  modify  the  construction  permit  for 
Station  KAUL  to  specify  Channel  294A. 
We  shall  also  put  a  new  site  restriction 
on  vacant  Channel  267C3  at  Tiptonville, 
Tennessee,  using  coordinates  36-19-41 
and  89-23-18.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  280A  at  Arcadia. 
Missouri,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
.addressed  by  the  Commission  in  a 
subsequent  order. 
EFFECTIVE  DATE:  November  2, 1998. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.97-168, 
adopted  September  9, 1998,  and 
released  September  18, 1998.  The  fidl 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW.  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
hic..  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Audioritjr:  47  U.S.C.  154,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Missouri,  is  amended 
by  adding  Arcadia,  Channel  280A  and 
by  removing  Channel  280A  and  addii^ 
Qiannel  294A  at  Ellington. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Channel  268B  and  adding 
Qiannel  268C1  at  Carbondale. 

Federal  Communications  Commission. 

John  A.  KaroiiMW. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  98-25559  Filed  9-23-98;  8:45  am] 

HLUNO  COOE  CnS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DOT  Doctot  No.  NHTSA-98-4463] 

RiN:  2127-AQ55 

Federal  Motor  Vehicle  Safety 
Standards;  Metric  Conversion 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Final  rule,  technical 
amendments;  response  to  petition  for 
reconsideration. 

SUMMARY:  On  May  27, 1998,  NHTSA 
published  a  final  rule  amending 
selected  Federal  Motor  Vehicle  Safety 
Standards  (FMVSSs)  by  converting 
En^sh  measiirements  specified  in 
those  standards  to  metric 
measurements.  In  this  document. 
NHTSA  corrects  typographical  and 
other  errors  in  the  May  1998  final  rule. 
This  doaunent  also  responds  to  a 


petition  for  reconsideration  filed  by 
Toyota,  and  pubUc  comments  by  the 
Truck  Manufacturers  Association  and 
Ford  to  correct  typographical  errors  in 
the  final  rule.  The  corrections  of  errors 
in  this  final  rule  are  not  intended  to    - 
make  any  changes  in  the  stringency  of 
the  affected  FMVSSs. 
DATES:  This  final  rule  is  efliective  May 
27, 1999.  Optional  early  compUance 
with  the  changes  made  in  this  final  rule 
is  permitted  beginning  September  24, 
1998. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  final  rule  should  refer  to  the 
-  docket  and  notice  niunber  dted  in  the 
heading  of  this  final  rule  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  It  is  requested,  but  not  reqiiired, 
that  10  copies  be  submitted. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Dorothy  Nakama,  Office  of  the  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.  Rm.  5219.  Washington.  DC 
20590.  Ms.  Nakama 's  e-mail  address  is: 
dnakaina@nhtsa.dot.gov  and  her 
telephone  number  is:  (202)  366-2992. 
SUPPLEMENTARY  INFORMATION:  On  May 
27, 1998  (63  FR  28922).  NHTSA 
published  in  the  Federal  Register  a  final 
rule  revising  selected  Federal  Motor 
Vehicle  Safety  Standards  by  converting 
EngUsh  measurements  specified  in 
those  standards  to  metric 
measurements.  The  final  rule  was  one  of 
several  rulemaking  actions  that  NHTSA 
is  undertaking  to  implement  the  Federal 
poUcy  that  the  metric  system  of 
measurement  is  the  prefeired  system  of 
weights  and  measures  for  United  States 
trade  and  commerce.  The  converted 
figures  are  not  intended  to  make  any 
substantive  changes  in  the  stringency  of 
the  affected  FMVSSs. 

Upon  reviewing  the  Federal  Register 
pubUcation,  NHTSA  noted  certain 
typographical  and  other  errors  in  the 
amended  regulatory  text  and  in  Tables 
or  Figiues.  NHTSA  also  received  a 
petition  for  reconsideration  from  Toyota 
and  pubUc  comments  from  the  Truck 
Manufactiirers  Association  and  Ford 
noting  additional  errOTS  in  the  final  rule. 
In  this  final  rule,  NHTSA  will  correct 
errors  in  the  following  standards  as 
described  below: 

NHTSA's  Changes  to  die  Final  Rule 

Standard  No.  101,  Controls  and 
displays— NHTSA  noted  that  S5  does 
not  reflect  the  current  version  of  the 
regulatory  text.  Also,  at  the  bottom  of 
Table  1.  footnote  5  shoidd  include  the 
word  "filled,"  not  "filed"  as  appeared 
in  the  final  rule. 
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Standard  No.  104,  Windshield  wiping 
and  washing  systems — NHTSA  noted 
that  in  S3,  Definitions,  "Glazing  surface 
reference  line"  refers  to  a  measurement 
that  was  originally  25  inches.  In 
converting  25  inches  to  the  metric 
system,  NHTSA  multiplied  that  figure 
by  25  mm,  resulting  in  625  mm.  NHTSA 
subsequently  determined  that  because 
the  glazing  surface  reference  line  centers 
the  windshield  wiper  path  on  the 
windshield,  a  difference  of  10  mm  could 
result  in  a  different  wiper  path  center, 
substantively  changing  the  Standard. 
Therefore,  in  this  final  rule,  NHTSA 
changes  the  625  mm  measurement  to 
635  mm,  which  is  obtained  by 
multiplying  25  inches  by  25.4  nun,  a 
more  exact  measurement  than  25  nun. 

Standard  No.  209.  Seat  belt 
assemblies—In  S4.2(b),  NHTSA  changes 
the  three  kilo  Newton  measurements  to 
Newton  measurements  to  make  the 
measiuements  consistent  with  the  rest 
of  the  Standard.  In  S5.2(e),  NHTSA 
corrects  a  typographical  error  in  the  rate 
at  which  the  webbing  is  to  be  drawn 
through  the  adjusting  device  to  read 
"508  mm  ±  mm"  per  minute. 

Standard  No.  123.  Motorcycle 
controls  and  displays — NHTSA  noted 
that  in  Table  3,  column  2,  the  term 
"enricher"  should  be  "enrichener." 
"Eiuichener"  refers  to  mixtiue 
eiuichment  equipment  and  has  been 
included  in  previous  versions  of  Table 
3.  Also,  there  were  two  typographical 
errors  in  footnote  4  at  the  bottom  of 
Table  3;  the  word  "filed"  should  be 
"filled"  and  the  second  period  at  the 
end  of  the  sentence  should  be  removed. 

Toyota  Petition  for  Reconsideration 

In  a  petition  dated  July  7, 1998, 
Toyota  asked  that  NHTSA  correct 
"several  apparent  errors  and 
inconsistencies."  Upon  reviewing 
Toyota's  petition,  NHTSA  agrees  that 
each  error  or  inconsistency  noted  by 
Toyota  should  be  corrected.  Therefore, 
in  this  final  rule,  NHTSA  also  amends 
the  following  standards  to  correct  errors 
as  noted  below: 

Standard  No.  101.  Controls  and 
displays — Toyota  noted  that  in  Table  1, 
footnotes  2  and  5lrom  column  3 
referring  to  the  marker  lamps  were 
omitted,  and  the  reference  to  "10,000 
lbs"  in  the  description  of  footnote  4 
should  have  been  converted  to  4536  kg. 
In  Table  2,  the  note  for  footnote  8  was 
omitted. 

Standard  No.  203,  Impact  protection 
for  the  driver  from  the  steering  control 
system — Toyota  noted  an  inconsistency 
between  S5.1(a)  that  referred  to  testing 
at  a  relative  velocity  of  24.1  km/h  and 
a  force  that  shall  not  exceed  11,110  N, 
and  S5.1(b)  that  referred  to  testing  at  a 


relative  velocity  of  24  km/h  and  a  force 
that  shall  not  exceed  11,120  N.  Toyota 
suggested  that  a  velocity  of  24.1  km/h 
and  a  force  of  11,120  N  be  established 
to  make  the  two  provisions  consistent. 

Standard  No.  209.  Seat  belt 
assemblies — ^Toyota  stated  its  belief  that 
a  "force  of  less  than  1,120  N"  in 
S4.4(a)(l)  was  in  error,  and  should  have 
been  "11,120  N." 

Standard  No.  302,  Flammability  of 
interior  materials — ^Toyota  noted  that 
S5.1.1  states:  "each  hole  19  mm  in 
diameter".  However,  the  diagram  in 
Figiue  1  has  an  18  mm  diameter 
dimension.  Toyota  stated  its  belief  that 
the  18  mm  diameter  dimension  in 
Figiue  1  is  incorrect  and  that  NHTSA 
intended  19  mm. 

Truck  Manufacturers  Association 
Comments 

In  a  letter  dated  August  19, 1998,  the 
Truck  Manufactiuers  Association  (TMA) 
noted  typographical  and  other  errors  in 
the  May  1998  final  rule.  NHTSA  has 
reviewed  TMA's  comments,  and  will 
make  the  following  changes  to  the  final 
rule: 

Standard  No.  101.  Controls  and 
displays — ^TMA  noted  several  errors  in 
Tables  1  and  2.  NHTSA  conciu^  with 
TMA's  comments  and  corrects  Tables  1 
and  2  in  this  final  rule. 

Standard  No.  116  Motor  vehicle  brake 
fluids— TMA  noted  that  in  S6.3,  the 
units  for  kinematic  viscosity  should  be 
mm^/s  not  mm^s. 

Ford  Public  Conunents 

In  a  letter  dated  September  9, 1998, 
Ford  Motor  Company's  Automotive 
Safety  Office  noted  additional 
typographical  and  other  errors  in  the 
May  1998  final  rule.  NHTSA  has 
reviewed  Ford's  comments,  and  will 
make  the  following  changes  to  the  final 
rule: 

Standard  No.  101.  Controls  and 
displays — Ford  notes  that  in  Table  1, 
Note  4  should  read  "Identification  not 
required  for  vehicles  with  a  GVWR 
greater  than  4536  kg  or  for  narrow  ring- 
type  controls."  Ford  also  stated  its  view 
that  in  Table  2,  under  the 
"SPEEDOMETER"  display.  Column  3 
"MPH  km/h"  requires  both  English  and 
metric  units.  Ford  recommends  that  it 
read:  "MPH  and/or  km/h". 

Standard  No.  Ill,  Rearview mirrors — 
In  S5.1.1,  Ford  noted  that  to  be 
consistent  with  identical  measiuements 
in  other  provisions  in  Standard  No.  Ill, 
60  m  should  be  changed  to  61  m.  In 
S9.3(b)(2),  Ford  noted  the  center  of  the 
mirror  measurement  should  be  95  cm, 
not  95  cm^.  Ford  corrected  various 
typographical  errors  in  Table  1, 
"Conversion  Table  fit)m  Spherometer 


Dial  Reading  to  Radius  of  Ciurature". 
Ford  noted  that  in  Figure  1,  the 
measurement  "1/4"  should  be  6.4  mm 
to  be  consistent  with  S12.3  of  Standard 
No.  111. 

Standard  No.  204,  Steering  control 
rearward  displacement — Ford  noted 
that  S4.2  should  read  "48  km/h",  not 
"48.3  km/h",  to  be  consistent  with  the 
test  speeds  specified  in  Standards  219 
and  301. 

Standard  No.  209,  Seat  belt 
assemblies — Ford  noted  a  typographical 
error  in  S5.2(d),  which  should  read 
"*  *  •  334  N  on  the  components  of  a 
Type  2  seat  belt  assembly  *  *  *".  The 
final  rule  omitted  the  word  "on"  in  the 
sentence.  Ford  also  asked  that  NHTSA 
include  g  force  measurements  to 
acceleration  measiu«ments  of  7  m/s^ 
(0.7  g)  and  3  m/s^  (0.3  g),  specified  at 
S4.2(j]  and  S5.2(j). 

Regulatory  Impacts 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  imder  E.G.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  dociunent  was  not  reviewed 
under  E.  O.  12866,  "Regulatory 
Planning  and  Review."  This  action  has 
been  determined  to  be  not  "significant" 
under  DOT's  regulatory  poUcies  and 
procediues. 

In  converting  the  Federal  Motor 
Vehicle  Safety  Standards  fi-om  the 
English  to  the  metric  measurement 
system,  the  agency  has  made 
conversions  in  a  way  that  does  not 
substantively  change  the  performance 
requirements  of  the  FMVSSs.  In  this 
final  rule,  NHTSA  makes  corrections  to 
errors  that  were  in  the  May  27, 1998 
final  rule.  NHTSA  does  not  believe 
motor  vehicle  manufactiuers  will  incur 
any  additional  costs  as  a  result  of  this 
final  rule.  The  impacts  of  this  action  are 
so  minor  that  a  full  regulatory 
evaluation  has  not  been  prepared. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
certification  is  that  this  final  rule  makes 
no  substantive  changes  to  any  Federal 
Motor  Vehicle  Safety  Standards,  and  is 
limited  to  correcting  typographical  and 
other  errors  in  the  May  27, 1998  final 
rule  that  amended  the  Federal  Motor 
Vehicle  Safety  Standards. 
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C.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this 
rulemaking  action  and  determined  that 
as  a  final  rule,  it  would  not  have  a 
significant  impact  on  the  quaUty  of  the 
hiunan  environment. 

D.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

E.  Civil  Justice  Reform 

This  rule  will  not  have  a  retroactive 
effect.  Under  Section  103(d)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
porformance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 


rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
miUion  annually.  Because  this  final  rule 
does  not  have  a  $100  miUion  effect,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
Federal  Motor  Vehicle  Safety  Standards 
(49  CFR  Part  571),  are  amended  as  set 
forth  below. 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Andioritjr:  49  U.S.C.  322,  30111.  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.101  is  amended  by 
revising  S5  to  read  as  follows: 


1571.101 
diaptoyt. 


Standard  No.  101,  Controts  and 


S5    Requirements.  Each  passenger 
car,  multipiupose  passenger  vehicle, 
truck  and  bus  manufactured  with  any 
control  listed  in  S5.1  or  in  coliunn  1  of 
Table  1,  and  each  passenger  car, 
multipurpose  passenger  vehicle  and 
truck  or  bus  less  than  4,536  kg.  GVWR 
with  any  display  listed  in  S5.1  or  in 
column  1  of  Table  2,  shall  meet  the 
requirements  of  this  standard  for  the 
location,  identification,  and 
illiunination  of  such  control  or  display. 
*        •        •        •        • 

3.  Section  571.101  is  amended  by 
revising  Table  1  and  Table  2  that  follow 
S6.  to  read  as  follows: 

BHJJNO  OOK  4t1»-S»^ 


® 
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Table  1 
Identification  and  Illustration  of  Controls 

Column  1 

Column  2 

Column  3 

Column  4 

Hand  Operated  Controls 

Identifying  Words 
or  Abbreviation 

Symbol 

Illumination 

Mastw  Lighting  Sunlch 

Lights 

■^■' 

Headwnpc  and  Tail  Lamps 

(Manuiacturer  Option)^ 

(Manufacturer  option)^ 

Horn 

Horn 

►cs-   ' 

Turn  Signal 

^'^l 

Hazard  Warning 
Signal 

HazanJ 

A' 

Yes 

WindtfiMid  Wiping 
SysiMn 

Wiper  or  Wipe 

V 

Yes 

WasherorWash 

Yes 

WindshiaU  Washing 
wd  Wping  Combmad 

Wash-Wipe 
or  Washer-Wiper 

.P^ 

^ 

Yes 

HaatngandorAir 

Conditoimg  Fan 

Fan 

*"<S> 

Yes 

WndshiaU  Oaffostmg 
and  Dskiggng  Systam 

Defrost,  Defog 
orDel. 

w 

Yes 

Rear  Window  Defrosting 
and  Oetoggng  System 

Rear  Defrost. 

Rear  Defog. 

RaarOef.orR-Oel. 

l4tfJ 

Yks 

Mentficalion,  Side 

Marker  and  or 
Claaranca  Lamps 

Marlier  Lamps 
orMKL4>s 

^DOr 

Yes 

Manual  Cholw 

Choke 

Engine  Start 

Engine  SM^ 

EngmeStop 

En^neStop* 

Yss 

HaidThroMe 

Throttle 

Automalc  VMMe  Speed 

(Itanufodurw  Option) 

Ye» 

Heating  «id  Air  Conditioning 
System 

(Manufadurar  Option) 

(Manulacturer  Option) 

Yes 

1  Use  when  engine  control  is  separate  from  the  key  locking  system. 

2  Separate  idenfication  not  required  If  controlled  t)y  master  lighting  switch. 

3  Ttw  pair  of  arrows  is  a  single  symbol.  When  the  cotTtrols  for  left  and  right  turn  operate  independently, 
hoiMver,  the  two  arrows  may  be  considered  separate  symbols  and  be  spaced  accordingly. 

4  Identification  not  required  for  vehicles  «vith  a  QVWR  greater  than  4536  kg;  or  for  narrow  ring-type  controls. 

5  Framed  areas  may  be  filled. 


BILUNQCOC 


Federal  Register /Vol.  63,  No.  185 /Thursday,  September  24.  1998 /Rules  and  Regulations 


50999 


Table  2 
MenUfication  and  Illustration  of  Displays 


Column  1 

Column  2 

Columns 

Column  4 

Columns 

Display 

Telltale 
Color 

lOentUying  Words 
or  Abbreviation 

Iderrtitying 
Symbol 

Illumination 

Turn  Signal 
TtlWe 

Green 

Alaosee 
FMVSSlOe 

^'^l 

Hazsrd  Wsmmg 
Ttnale 

Also  see 

FMvssioe 

A: 

SulBalt 
Telltale 

7 

Fasten  Bans  « 

Fasten  Seat  Belts 

Also  imFMVSS  208 

&'& 

EuriUyfl 

TaHtM 

Fuel 

B'3 

■^- 

Gauge 

QiietHSU!! 
TeMaW 

Oil 

*er. 

Gauge 

Vas 

CooartT«mnena« 
TeMale 

Temp 

J. 

Yes 

'"""""""""""■ 
Gauge 

TeMale 

Volts,  Charge 
or  Amp 

r^i 

Yes 

Gauge 

Highbeam 
Telltale 

Bkieor 

Green   * 

Also  see 
FMVSS106 

iO- 

Brake  System    8 

Red    * 

Brake.  Also  SM 
FMVSS  105  and  135 

MaOumagclc 

AntHLockor 

ytHiam 

Ankkxk.  Anb-tock. 

orABS.  Also  see 

FMVSS  105  and  135 

Vkhable  Brake 
Proportioning  System  ' 

Veto* 

n       .         A                ^          . 

Also  see  FMVSS  135 

Parking  Brake 
Applied  B 

Red* 

Park  or  Parking  Brake. 

Also  SM  FMVSS  105 

end  135 

MaByOdSDlD 
Ann-Lock 

Yalow 

A8S.  or  Ankkxk  Tiaier 
ABS.  or  Trailer  Aniikwk. 
Also  see  FMVSS  121 

Brake  Air  Pressure 
Position  Teinale 

Brake  Air. 
Also  see  FMVSS  121 

• 

Speedometer 

MPH and oriurvfb  5 

Yes 

Odometer 

_  ,    •» 

Automatic  Gear  Position 

Also  see  FMVSS  102 

Yes 

1  The  pair  of  arrows  is  a  single  syniM.VVhen  the  IndMlor  for  left  and  right  tijm  operate  indepanil^ 
considered  separate  syrnbols  and  may  be  spaced  accordingly 

2  Not  required  when  arrows  of  turn  signal  ten-tales  that  otherwise  operate  independently  flash  simullaneously  as  hazard  warning  lel-tale. 

3  If  the  odon^er  indkates  kilometers,  then  'KILOMETERS'  or  'km'  shall  appear,  otherwise,  no  KieniifKaikiii  h  reqund. 

4  Red  can  be  red-orange.  Blue  can  be  Mue-grean. 

5  If  the  speedometer  Is  graduated  in  miles  per  hour  and  in  kilomelers  per  how.  the  identifying  words  or  abbreviatians  shal  be  IMPH  wid 
km/h'  In  any  combinatkxi  of  upper  or  kjwer  case  letters. 

6  Framed  areas  may  be  filled. 

7  The  color  of  the  leWale  required  by  S4.S.3.3  of  Standard  No  208  is  red;  the  color  of  the  teKale  required  by  S7.3  of  Slwdwd 
No.  208  is  not  specified. 

8  In  the  case  where  a  single  reWale  indKates  more  than  one  brake  system  condition,  the  word  for  Brake  System  shall  be  used. 
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4.  Section  571.104,  is  amended  by 
revising  in  S3,  the  definition  of  "Glazing 
surface  reference  line"  to  read  as 
follows: 

$571,104    Standard  No.  104;  WindshMd 
wiping  and  washing  systems. 

S3.  •  •   • 

Glazing  surface  reference  line  means 
the  line  resulting  from  the  intersection 
of  the  glazing  surface  and  a  horizontal 
plane  635  millimeters  above  the  seating 
reference  point,  as  shown  in  Figure  1  of 
SAE  Recommended  Practice  J903a, 
"Passenger  Car  Windshield  Wiper 
Systems,"  May  1966. 


5.  Section  571.111  is  amended  by 
revising  in  S5.1.1,  the  first  sentence,  and 
revising  S9.3(b)(2)  to  read  as  follows: 


§571.111 
mirrors. 


Standard  No.  Ill;  Raarvlew 


S5 . 1 . 1    Field  of  view.  Except  as 
provided  in  S5.3,  the  mirror  shall 
provide  a  field  of  view  with  an  included 
horizontal  angle  measured  bom  the 
projected  eye  point  of  at  least  20 
degrees,  and  a  sufficient  vertical  angle 
to  provide  a  view  of  a  level  road  surface 
extending  to  the  horizon  beginning  at  a 
point  not  greater  than  61  m  to  the  rear 
of  the  vehicle  when  the  vehicle  is 
occupied  by  the  driver  and  four 


passengers  or  the  designated  occupant 
capacity,  if  less,  based  on  an  average 
occupant  weight  of  68  kg.  *  *  * 

•        •        *        •        * 

S9.2    *  *  * 

(b)*  •  * 

(2)  Each  mirror  shall  be  located  such 
that  the  distance  from  the  center  point 
of  the  eye  location  of  a  25th  percentile 
adult  female  seated  in  the  driver's  seat 
to  the  center  of  the  mirror  shall  be  at 
least  95  cm. 
***** 

6.  Section  571.111  is  amended  by 
revising  in  S12.8,  Figure  1  to  read  as 
follows: 

BIUINQ  CODE  4S10-6S-P 


Horizontal  Mid-Point 
of  Mirror 


Horizontal  Mid-Point 
of  Mint)r 


Edge  of  the 
Convex  Mirror 


Testing  Border  6.4  mm 

inside  the  Edge  of  the 

Convex  Mirror 


Figure  1 -LOCATION  OF  TEN  CONVEX  MIRROR  TESTING  POSITIONS 

All  dimensions  In  millimeters  (mm) 


BILLJNQ  COOE  4»10-6»-C 

7.  to  §  571.111,  Table  I— "Conversion 
Table  fit)m  Spherometer  Dial  Reading  to 
Radius  of  Curvature,"  following  Figiue 
1  in  Si  2.8,  is  revised  to  read  as  follows: 

Table  I.— Conversion  Table  From 
Spherometer  Dial  Reading  to 
Radius  of  Curvature 


Dial  reading 

Radius  of 

curvature 

(Inches) 

Radius  of 

curvature 

(mm) 

.00330  

.00350 

.003/4  

85.2 
80.4 
75.2 

2164.1 

2042.92 

1910.1 

Table  I.— Conversion  Table  From 
Spherometer  Dial  Reading  to 
Radius  of  Curvature— Continued 


Radius  of 

Radius  of 

Dial  reading 

curvature 

curvature 

(Inches) 

(mm) 

.00402 

70.0 

1778.0 

.00416  

67.6 

1717.0 

.00432  

65.1 

1653.5 

.00450  

62.5 

1587.5 

.00468  

60.1 

1526.5 

.00476  

59.1 

1501.1 

.00484  

58.1 

1475.7 

.00492  

57.2 

1452.9 

.00502  

56.0 

1422.4 

.00512  

54.9 

1394.5 

Table  I.— Conversion  Table  From 
Spherometer  Dial  Reading  to 
Radius  of  Curvature— Continued 


Dial  reading 

Radius  of 
curvature 
(Inches) 

Radius  of 

curvature 

(mm) 

.00522 

.00536  

.00544 

.00554  

.00566  

.00580 

53.9 
52.5 
51.7 
50.8 
49.7 
48.5 
47.5 
46.4 
45.2 
44.2 

1369.1 
1333.5 
1313.2 
1290.3 
1262.4 
1231.9 

.00592 

1206.5 

.00606 „ 

.006??  

1178.6 
1148.1 

.00636 

1122.7 
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iai  reading— Continued 

Radius  of 

Radius  of 

Dial  reading 

curvature 

curvature 

(Inches) 

(mm) 

.00654  

43.0 

1092.2 

.00668  — 

42.1 

1069.3 

.00686  

41.0 

1041.4 

.00694  

40.5 

1028.7 

.00720  

39.1 

993.1 

.00740  

38.0 

9652 

.00760  

37.0 

939.8 

.00780  

36.1 

916.9 

.00802  

35.1 

891.5 

.00822  

34.2 

868.7 

.00850  

33.1 
32.0 

840.7 

.00878  

812.8 

.00906  

31.0 

787.4 

.00922  

30.5 

774.7 

.00938  

30.0 
29.3 

762.0 

.00960  

744.2 

.00980  

28.7 

729.0 

.01004  

28.0 
27.5 
27.0 
26.5 
26.0 
25.3 
24.9 
24.0 
23.4 

711.2 

01022  

698.5 

01042  

685.8 

.01060  

673.1 

01080  

660.4 

.01110  

642.6 

01130 

632.5 

.01170 

609.6 

.01200  -... 

594.4 

.01240  

22.7 

576.6 

iaI  reading— Continued 


iai  reading — Continued 


Dial  reading 

Radius  of 

curvature 

(Inches) 

Radius  of 

curvature 

(mm) 

.01280  

.01310  

.01360 

.01400  

.01430  

.01480 

.01540  

.01570 

22.0 
21.5 
20.7 
20.1 
19.7 
19.0 
.     18.3 
17.9 
17.5 
17.1 
16.6 
16.1 
15.6 
15.1 
14.7 
14.2 
13.8 
13.4 
13.0 
12.5 
12.0 
11.5 
11.0 
10.5 
10.0 
9.5 
9.0 

558.8 
546.1 
525.8 
510.5 
500.4 
482.6 
464.8 
454.7 

.01610  

.01650  

.01700  

444.5 
434.3 
421.6 

.01750  

408.9 

.01800  

3962 

.01860  

383.5 

.01910  

373.4 

.01980  

360.7 

.02040  

350.5 

.02100  -.. 

.02160  

340.4 
3302 

.02250  

317.5 

.02340  

304.8 

.02450  

292.1 

.02560  

279.4 

.02680 

.02810  

266.7 
254.0 

.02960  ._ 

241.3 

.03130  

228.6 

Dial  reading 

Radius  of 
curvature 
(Inches) 

Radius  of 

curvature 

(mm) 

.03310  

8.5 

215.9 

8.  Section  571.116  is  amended  by 
revision  S6.3  to  read  as  follows: 

§571.116    Standard  No.  116,  Motor  vehicle 
twaka  fluids. 

•  •        •        *        • 

S6.3  Kinematic  viscosities.  Determine 
the  kinematic  viscosity  of  a  brake  fluid 
in  mm^/s  by  the  following  procedure. 
Run  duplicate  samples  at  each  of  the 
specified  temperatiues,  meiking  two 
times  runs  on  each  sample. 

•  •        •        •        • 

9.  Section  571.123  is  amended  by 
revising  Table  3  "Motorcycle  Ck)ntrol 
and  Ehsplay  Identification",  that  follows 
S5.2.5  and  Tables  1  and  2,  to  read  as 
follows: 

f571.123    Standard  No.  123,  Motorcyda 
controls  and  displays. 
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Tables 
Motorcycle  Control  and  Display  Identification  Requirements 


No. 

Column  1 

Column  2 

Column  3 

Column  4 

Equipment 

Control  and  Display 
Identification  Word 

Control  and  Display 
Identification  Symbol 

Identification  at 

Appropriate  Position  of 

Control  and  Display 

1 

Ignition 

IgnitKxi 

OH 

2 

Supptemental  Engme 
Slop  (OH.  Run) 

Engine  Skip 

^  o 

Oil,  Run 

3 

Manual  Choke 
Of  Mixture 
Enncftmenl 

Choke  Of  Ennchener 

K 

4 

Electnc  Starter 

(J> 

Start* 

5 

Headlamp  Upper-Lower 
Beam  Control 

Ughls 

ID' ID 

Hi.  Ho 

6 

Horn 

Horn 

No- 

7 

Turn  Signal 

Turn 

<j>o: 

UR 

8 

Speeoometer 

.     km/hS 
MPH 

kmAiS 
M.P.H.  4 

9 

Neutral  Indicator 

Neutral 

N 

10 

Upper  Beam  IndKator 

HighBeam 

ID' 

11 

Tachometer 

R.PM.  Of  f/mm 

12 

Fuet  Tank  Shutott  Valve 
(OII.On.Res) 

Fuel 

0(1.  On.  Res. 

1  Required  only  If  electnc  starter  is  separate  from  ignition  switcti. 

2  Framed  areas  may  be  filled. 

3  The  pair  of  arrows  is  a  single  symbol   When  the  indicators  for  left  and  right  turn  operate  independently,  however,  the 
two  arrows  will  be  considered  separate  symbols  and  may  be  spaced  acdordingly 

4  M.P.H.  Increase  in  a  clockwise  direction.  Major  graduations  and  numerals  appear  at  10  mph  Intervals,  minor 
graduations  at  the  5  mph  intervals.  (37  F.R.  17474-August  29, 1972.  Effective:  »1/74) 

5  n  the  speedometer  is  graduated  in  mUes  per  hour  (MPH)  and  in  kilometers  per  hour  (km/h),  the  kJentifying  words  or 
abbreviatkjn  shall  be  MPH  and  km/h  in  any  combination  of  upper  or  k>wer  case  letters. 
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10.  Section  571.203  is  amended  by 
revising  in  S5.1,  paragraph  (a)  to  read  as 
follows: 

{571.203    Standard  No.  203,  Impact 
protection  for  the  driver  from  tha  staarlng 
control  aystam. 

55.1  •  •  • 

(a)  When  the  steering  control  system 
is  impacted  by  a  body  block  in 
accordance  with  SAE  Recommended 
Practice  J944  JUN80  Steering  Control 
System — ^Passenger  Car — Laboratory 
Test  Procedure,  at  a  relative  velocity  of 
24  km/h,  the  impact  force  developed  on 
the  chest  of  the  body  block  transmitted 
to  the  steering  control  system  shall  not 
exceed  11,120  N,  except  for  intervals 
whose  cumiilative  duration  is  not  more 
than  3  milliseconds. 

•  •        •        •        • 

11.  Section  571.204  is  amended  by 
revising  in  S4.2,  the  first  sentence  to 
read  as  follows: 

S  571.204    Standard  No.  204,  Steering 
control  rearward  diaplacemant 

***** 

54.2  Vehicles  manufactured  on  or 
after  September  1, 1991.  When  a 
passenger  car  or  a  truck,  bus  or 
midtipiirpose  passenger  vehicle  with  a 
gross  vehicle  weight  rating  of  4,536  kg 
or  less  and  an  luiloaded  vehicle  weight 
of  2,495  kg  or  less  is  tested  under  the 
conditions  of  S5  in  a  48  km/h 
perpendicular  impact  into  a  fixed 
collision  barrier,  the  upper  end  of  the 
steering  column  and  shaft  in  the  vehicle 
shall  not  be  displaced  more  than  127 
mm  in  a  horizontal  rearward  direction 
parallel  to  the  longitudinal  axis  of  the 
vehicle.  •  *  • 

*  *        •        *        * 

12.  Section  571.209  is  amended  by 
revising  in  S4.2,  paragraph(b);  revising 
in  S4.3(j),  paragraphs  (1)  and  (2); 


revising  in  S4.4,  paragraph  (a)(1);  and 
revising  in  S5.2,  the  second  sentence  in 
paragraph  (d)(1);  the  second  sentence  in 
paragraph  (e),  and  the  fourth  and  fifth 
sentences  in  paragraph  (j)  to  read  as 
follows: 

1571.209    Standard  No.  209,  Seat  belt 
aaeambllea. 

*        *        •       •       • 

54.2  Requirements  for  webbing. 

***** 

(b)  Breaking  strength.  The  webbing  in 
a  seat  belt  assembly  shall  have  not  less 
than  the  following  breaking  strength 
when  tested  by  the  procedures  specified 
in  S5.1(b):  Type  1  seat  belt  assembly — 
26,689  N;  Type  2  seat  belt  assembly— 
22,241  N  for  webbing  in  pelvic  restraint 
and  17,793  N  for  webbing  in  upper  torso 
restraint 
***** 

54.3  Requirements  for  hardware. 

***** 
(j)  .  *  * 

(1)  Shall  lock  before  the  webbing 
extends  25  mm  when  the  retractor  is 
subjected  to  an- acceleration  of  7  m/s^ 
(0.7  g); 

(2)  Shall  not  lock,  if  the  retractor  is 
sensitive  to  webbing  withdrawal,  before 
the  webbing  extends  51  mm  when  the 
retractor  is  subjected  to  an  acceleration 
of  3  m/s2  (0.3  g)  or  less. 
***** 

54.4  Requirements  for  assembly 
performance. 

(a)*  *  • 

(1)  The  assembly  loop  shall  withstand 
a  force  of  not  less  than  22,241  N;  that 
is,  each  structural  component  of  the 
assembly  shall  withstand  a  force  of  not 
less  than  11,120  N. 
***** 

S5.2  Hardware. 


(d)  Buckle  release.  (1)  •  •  •  After 
subjection  to  the  force  applicable  for  the 
assembly  being  tested,  the  force  shall  be 
reduced  and  maintained  at  667  N  on  the 
assembly  loop  of  a  Type  1  seat  belt 
assembly,  334  N  on  the  components  of 
a  Type  2  seat  belt  assembly. 


*  * 


(e)  Adjustment  Force.  •  •  *  With  no 
load  on  the  anchor  end,  the  webbing 
shall  be  drawn  through  the  adjusting 
device  at  a  rate  of  508  mm  ±50  mm  per 
minute  and  the  maximum  force  shall  be 
measured  to  the  nearest  1  N  after  the 
first  25  mm  of  webbing  movement. 


(j)  Emergency-locking  retractor.  *  •  * 
A  retractor  that  is  sensitive  to  webbing 
withdrawal  shall  be  subjected  to  an 
acceleration  of  3  m/s^  (0.3  g)  within  a 
period  of  50  milliseconds  (ms)  while  the 
webbing  is  at  75  percent  extension,  to 
determine  compliance  with  S4.3(j)(2). 
The  retractor  shall  be  subjected  to  an 
acceleration  of  7  m/s^  (0.7  g)  within  a 
period  of  50  milliseconds  (ms),  while 
the  webbing  is  at  75  percent  extension, 
and  the  webbing  movement  before 
locking  shall  be  measiired  under  the 
following  conditions:  For  a  retractor 
sensitive  to  webbing  withdrawal,  the 
retractor  shall  be  accelerated  in  the 
direction  of  webbing  retraction  while 
the  retractor  drum's  central  axis  is 
oriented  horizontally  and  at  angles  of 
45",  90»,  135',  and  180'  to  the 
horizontal  plane.  *  *  * 


13.  In  §  571.302.  Figure  1.  after  S5.1.1. 
is  revised  to  read  as  follows: 

f  571.302   Standard  No.  302;  FlammabHity 
of  krterfor  malertala. 
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13  mm  VENTILATING 
CLEARANCE 


HEAT  RESISTANT  GLASS 


19  mm  VENTILATION 
HOLES 


9  mm  LEGS 


Figure  1 
All  dimensions  in  millimeters  (mm) 


Issued  on:  September  21, 1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
|FR  Doc.  98-25609  Filed  9-23-98;  8:45  am) 
WLUNQ  CODE  4»10-6».« 


Federal  Register /Vol.  63,  No.  185 /Thursday.  September  24,  1998 /Rules  and  Regulations       51005 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AE50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Rnal  Rule  To  List  the  San 
Bernardino  Kangaroo  Rat  as 
Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  determines  the  San 
Bernardino  kangaroo  rat  (Dipodomys 
memami  parvus)  to  be  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
lliis  subspecies  now  occurs  primarily  in 
alluvial  scrub  habitats  with  appropriate 
vegetative  cover  and  substrate 
composition.  The  historical  range  of  the 
San  Bernardino  kangaroo  rat  has  been 
reduced  by  approximately  95  percent 
due  to  agricultural,  urban,  and 
industrial  development.  Threats  to  all  of 
the  remaining  populations  of  the  San 
Bernardino  kangaroo  rat  include  habitat 
loss,  destruction,  degradation,  and 
firagmentation  due  to  sand  and  gravel 
mining  operations,  flood  control 
projects,  urban  development,  off- 
highway  vehicle  (OHV)  use,  or  some 
combination  of  these.  In  addition,  the 
three  largest  remaining  populations  of 
this  subspecies  are  endangered  due  to 
their  sm^l  size,  and  habitat  loss  caused 
by  changes  in  the  natural  stream  flow 
regime,  including  seasonal  flooding  and 
associated  modification  of  plant 
succession  patterns.  This  action 
continues  protection  for  the  San 
Bernardino  kangaroo  rat,  which  was 
effective  for  a  240-day  period  beginning 
when  this  species  was  emergency  listed 
on  January  27, 1998. 
DATES:  This  rule  is  effective  on 
September  24, 1998. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Carlsbad  Field  Office,  2730 
Loker  Avenue  West,  Carlsbad,  CaUfomia 
92008. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
S.  Berg,  Field  Supervisor,  at  the  above 
address  (telephone  760/431-9440). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  San  Bernardino  kangaroo  rat 
[Dipodomys  memami  parvus)  is  one  of 
19  recognized  subspecies  of  Merriam's 


kangaroo  rat  [D.  meniami),  a 
widespread  species  distributed 
throughout  arid  regions  of  the  western 
United  States  and  northwestern  Mexico 
(Hall  1981.  Williams  et  al.  1993).  In 
coastal  southern  California,  D.  memami 
is  the  only  species  of  kangaroo  rat  with 
four  toes  on  both  of  its  hind  feet.  The 
San  Bernardino  kangaroo  rat  has  a  body 
length  of  about  95  millimeters  (mm)  (3.7 
inches  (in))  and  a  total  length  of  230  to 
235  mm  (9  to  9.3  in).  The  hind  foot 
measures  less  than  36  mm  (1.4  in)  in 
length.  The  body  color  is  weakly 
ochraceous  (yellow]  with  a  heavy 
overwash  of  dusky  brown.  The  tail 
stripes  are  mediiun  to  dark  brown  and 
the  foot  pads  and  tail  hairs  are  dark 
brown.  The  flanks  and  cheeks  of  the 
subspecies  are  dusky  (Lidicker  1960). 
The  San  Bernardino  kangaroo  rat  is 
considerably  darker  and  much  smaller 
than  either  of  the  other  two  subspecies 
of  Merriam's  kangaroo  rat  in  southern 
California,  D.  meniami  meniami  and  D. 
memami  collinus.  Lidicker  (1960)  noted 
that  the  San  Bernardino  kangaroo  rat  is 
one  of  the  most  highly  differentiated 
subspecies  of  D.  memami  and  that  "it 
seems  likely  that  it  has  achieved  nearly 
species  rank."  This  differentiation  is 
lUiely  due  to  its  apparent  isolation  bom 
other  members  of  D.  memami. 

The  San  Bernardino  kangaroo  rat,  a 
member  of  the  family  Heteromyidae, 
was  first  described  by  Rhoades  in  1894 
under  the  name  Dipodomys  parvus  from 
specimens  collected  by  R.B.  Herron  in 
Reche  Canyon,  San  Bernardino  County, 
CaUfomia  (Hall  1981).  ElUot  reduced  D. 
parvus  to  a  subspecies  of  D.  meniami 
[D.  meniami  parvus)  in  1901.  Hall 
(1981)  and  Williams  et  al.  (1993)  have 
confirmed  this  taxonomic  treatment  of 
the  species. 

The  San  Bernardino  kangaroo  rat 
appears  to  be  separated  from  Merriam's 
kangaroo  rat  (D.  memami  memami)  at 
the  northernmost  extent  of  its  range  near 
Cajon  Pass  by  a  8  to  13  kilometer  (km) 
(5  to  8  mile  (mi))  gap  of  unsuitable 
habitat.  The  San  Bernardino  kangaroo 
rat  may  have  in  the  distant  past  also 
intergraded  with  D.  meniami  collinus  to 
the  south  in  the  vicinity  of  Menifee  in 
Riverside  County  (Lidicker  1960.  Hall 
1981). 

The  historical  range  of  this  subspecies 
extends  fitim  the  San  Bernardino  Valley 
in  San  Bernardino  County  to  the 
Menifee  Valley  in  Riverside  County 
(Lidicker  1960,  Hall  1981).  Within  this 
range,  the  San  Bernardino  kangaroo  rat 
was  known  from  over  25  localities 
(McKeman  1993).  From  the  early  1880's 
to  the  early  1930's.  the  San  Bernardino 
kangaroo  rat  was  a  common  resident  of 
the  San  Bernardino  and  San  Jacinto 


valleys  of  southern  CaUfomia  (Lidicker 
1960). 

In  most  heteromyids,  soil  texture  is  a 
primary  factor  in  determining  species' 
distributions  (Brown  and  Harney  1993). 
San  Bernardino  kangaroo  rats  are  found 
primarily  on  sandy  loam  substrates, 
characteristic  of  alluvial  fans  and  flood 
plains,  where  they  are  able  to  dig 
simple,  shaUow  burrows  (McKeman 
1997).  Based  on  the  distribution  of 
suitable  (i.e.,  sandy)  soils  and  the 
historical  coUections  of  this  subspecies, 
the  historical  range  is  thought  to  have 
encompassed  an  area  of  approximately 
130,587  hectares  (ha)  (326,467  acres 
(ac))  (Service  unpub.  CIS  maps,  1998). 
Although  the  entire  area  of  the  historical 
range  would  not  have  been  occupied 
due  to  variabiUty  in  vegetation  and 
soils,  the  San  Bemardino  kangaroo  rat 
was  apparently  widely  distributed 
across  this  area.  By  the  1930's,  the 
habitat  had  been  reduced  to 
approximately  11,200  ha  (28,000  ac) 
(McKeman  1997). 

In  1997,  the  San  Bemardino  kangaroo 
rat  was  known  to  occupy  approximately 
1,299  ha  (3,247  ac]  of  suitable  habitat 
divided-unequally  among  seven 
locations,  which  are  widely  separated 
frt>m  one  anether  (McKeman  1997). 
Four  of  these  locations  (City  Creek  (8  ha 
(20  ac)],  Etiwanda  (2  ha  (5  ac)],  Reche 
Canyon  (2  ha  (5  ac)),  and  South 
Bloomington  (0.8  ha  (2  ac)))  support 
only  small,  remnant  populations 
(McKeman  1997).  The  remaining  three 
locations  (the  Santa  Ana  River  (690  ha 
(1,725  ac)),  Lytle  and  Cajon  washes  (456 
ha  (1,140  ac)],  and  San  Jacinto  River 
(140  ha  (350  ac]])  contain  the  largest 
extant  concentrations  of  kangaroo  rats 
and  blocks  of  suitable  habitat 
(McKeman  1997,  Service  impub.  CIS 
maps  1998). 

Based  on  further  review  of  available 
information,  the  Santa  Ana  River,  Lytle 
and  Cajon  washes,  and  the  San  Jacinto 
River  are  estimated  to  have  additional 
habitat  that  is  Ukely  occupied,  at  least 
in  part,  by  the  San  Bemardino  kangaroo 
rat  (Service  unpub.  CIS  maps,  1998). 
Based  on  this  review,  the  Santa  Ana 
River  contains  approximately  2,090  ha 
(5,224  ac)  of  whidi  approximately  545 
ha  (1,363  ac]  have  too  much  cover  or  are 
otherwise  degraded  (e.g..  percolation 
ponds).  Lytle  and  Cajon  washes  have 
approximately  2.787  ha  (6.967  ac]  of 
which  approximately  722  ha  (1.806  ac) 
have  too  much  cover  or  are  otherwise 
degraded  (e.g.,  shielded  from  flood 
events).  The  San  Jacinto  River  has 
approximately  401  ha  (1,002  ac)  of 
which  approximately  91  ha  (227  ac) 
have  too  much  cover  or  are  otherwise 
degraded  (e.g.,  too  frequent  of  flows). 
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The  three  largest  remaining  blocks  of 
suitable  habitat  (i.e.,  Santa  Ana  River. 
Lytle/Cajon  creeks,  and  San  Jacinto 
River)  (Fish  and  Wildlife  Service  unpub. 
CIS  maps.  1998;  McKeman  1997)  are 
distributed  across  a  mosaic  of 
approximately  5,277  ha  (13,193  ac)  of 
typically  suitable,  alluvial  soils 
dominated  by  sage  scrub  and  chaparral. 
Approximately  1,358  ha  (3,396  ac)  of 
this  area  has  a  vegetation  that  is  more 
mature  than  the  open,  early 
successional  habitat  structure  required 
by  the  San  Bernardino  kangaroo  rat,  or 
is  otherwise  degraded.  Therefore,  only 
about  3,919  ha  (9,797  ac)  of  these  areas 
appear  to  be  suitable  for  this  subspecies 
at  this  time.  The  Service  considers  this 
suitable  habitat  to  be  occupied  given  the 
San  Bernardino  kangaroo  rat's  affinity 
for  sandy  soils  and  low  vegetative  cover 
(McKeman  1997). 

Existing  and  proposed  hydrological 
modifications  to  the  river  systems 
eliminate  habitat  renewal  and  obstruct 
population  recovery  over  these  highly 
fiagmented  wash  habitats  (Hanes  et  al. 
1989,  McKeman  1997).  Based  on 
information  concerning  future  flows  in 
the  Santa  Ana  River  (U.S.  Army  Corps 
of  Engineers  (Corps)  1988),  a  minimum 
of  80  percent  (i.e..  1,672  ha  (4,179  ac)) 
of  the  alluvial  scmb  (2,090  ha  (5224  ac)) 
is  now  shielded  from  fluvial  renewal. 
Based  on  more  recent  information 
(Corps  1998).  approximately  90  percent 
(1,881  ha  (4,702  ac))  of  this  area  is  at 
risk  due  to  projected  changes  in  the 
hydrology  of  this  area.  Thus,  of  the 
remaining  habitat,  only  about  3,396  ha 
(8,491)  are  ever  likely  to  be  subject  to 
frequent  (i.e..  50-100-year  event)  fluvial 
renewal.  The  balance  of  the  residual 
habitat  would  require  a  catastrophic 
flood  (i.e.,  greater  than  100-year  event), 
or  intensive  management,  to  maintain  a 
possibility  of  persistence.  Conversely, 
large-scale  flooding  also  poses  a  threat 
to  populations  of  San  Bernardino 
kangaroo  rats  that  are  almost  entirely 
confined  to  fluvial  systems  (e.g..  San 
Jacinto  River). 

The  San  Bernardino  kangaroo  rat  is 
now  primarily  associated  with  a  variety 
of  sage  scmb  vegetation,  where  the 
common  elements  are  the  presence  of 
sandy  soils  and  relatively  open 
vegetation  stmcture  (McKeman  1997). 
Where  the  San  Bernardino  kangaroo  rat 
occiu^  in  alluvial  scrub,  the  subspecies 
reaches  its  highest  densities  in  early  and 
intermediate  serai  stages  (McKeman 
1997).  Alluvial  scmb  includes  elements 
fit>m  chaparral,  coastal  sage,  and  desert 
commimities.  Three  successional  phases 
of  alluvial  scmb  have  been  described: 
pioneer,  intermediate,  and  mature 
alluvial  scmb.  The  distribution  of  these 
phases  is  influenced  by  elevation. 


distance  from  the  main  chaimels.  and 
the  time  since  previous  flooding  (Smith 
1980.  Hanes  et  al.  1989).  Vegetation 
cover  generally  increases  with  distance 
frt>m  the  active  stream  channel.  The 
pioneer,  or  youngest  phase,  is  subject  to 
frequent  disturbance,  and  vegetation  is 
usually  renewed  by  annual  floods 
(Smith  1980,  Hanes  et  al.  1989).  The 
intermediate  phase,  defined  as  the  area 
between  the  active  channel  and  matiue 
terraces,  is  subject  to  periodic  flooding 
at  longer  intervals.  The  vegetation  on 
intermediate  terraces  is  relatively  open, 
and  supports  the  highest  densities  of  the 
San  Bernardino  kangaroo  rat.  The 
matiu«  phase  is  rarely  affected  by 
flooding  and  supports  the  highest  plant 
cover  (Smith  1980).  Flood  events  break 
out  of  the  main  river  channel  in  a 
complex  pattern,  resulting  in  a  braided 
appearance  to  the  flood  plain.  This 
dynamic  nature  to  the  habitat  leads  to 
a  situation  where  not  all  the  alluvial 
scrub  habitat  is  suitable  for  the  kangaroo 
rat  at  any  point  in  time.  The  San 
Bernardino  kangaroo  rat,  like  other 
subspecies  of  Merriam's  kangaroo  rat. 
prefers  open  habitats  characterized  by 
low  shrub  canopy  cover  (mostly  7  to  22 
percent)  and  rarely  occura  in  dense 
vegetation  (McKeman  1997).  The  older 
serai  stages  of  the  flood  plain  vegetation 
are  generally  less  suitable  for  this 
subspecies. 

The  range  of  the  San  Bemardino 
kangaroo  rat  partially  overlaps  the 
distribution  of  the  Stephens'  kangaroo 
rat  [Dipodomys  stephensi]  and  its  range 
is  entirely  overlapped  by  the  Pacific 
kangaroo  rat  [D.  simulans).  Where  these 
species'  occur  in  proximity,  they  are 
usually  concentrated  in  different  areas. 
The  Stephens'  kangaroo  rat  typically  is 
associated  with  open,  arid,  grassland 
associations  (Lackey  1967.  O'Farrell  et 
al.  1986.  O'Farrell  and  Uptain  1987. 
O'Farrell  1990).  and  occurs  on  a  variety 
of  soil  types.  In  contrast,  the  Pacific 
kangaroo  rat  typically  inhabits  areas 
possessing  greater  shirub  cover.  All  three 
of  these  subspecies  can  be  distinguished 
frtim  one  another  based  on 
morphological  characters. 

Home  ranges  for  the  Merriam's 
kangaroo  rat  average  0.33  ha  (0.8  ac)  for 
males  and  0.31  ha  (0.8  ac)  for  females 
(Behrends  et  al.  1986).  Long  sallies 
(bursting  movements)  of  100  metera  (m) 
(328  feet  (ft))  or  more  beyond  these 
ranges  are  not  uncommon.  Although 
outl3ring  areas  of  their  home  ranges  may 
overlap,  adults  actively  defend  small 
core  areas  near  their  burrows  (Jones 
1993).  Home  range  overlap  between 
males  and  between  males  and  females  is 
extensive,  but  female-female  overlap  is 
slight  (Jones  1993).  McKeman  (1993) 
found  pregnant  San  Bemardino 


kangaroo  rats  from  February  through 
October,  and  immature  individuals  from 
April  through  September.  Some  fismales 
may  produce  more  than  one  litter  per 
year.  Litter  size  averages  between  two 
and  three  young  (Eisenberg  1993). 

Similar  to  other  kangaroo  rats,  the  San 
Bemardino  kangaroo  rat  is  primarily 
graniyorous  and  often  stores  large 
quantities  of  seeds  in  surface  caches 
(Reichman  and  Price  1993).  Green 
vegetation  and  insects  are  also 
important  seasonal  food  sources. 
Insects,  when  available,  have  been 
documented  to  constitute  as  much  as  50 
percent  of  a  kangaroo  rat's  diet 
(Reichman  and  Price  1993).  Females  are 
known  to  increase  ingestion  of  foods 
with  higher  water  content  diuing 
lactation,  presumably  to  compensate  for 
the  increased  water  loss  associated  with 
milk  production  (Reichman  and  Price 
1993).  Dipodomys  merriami  are  known 
for  their  abiUty  to  live  indefinitely 
without  water  on  a  diet  consisting 
entirely  of  dry  seeds  (Reichman  and 
Price  1993). 

Previous  Federal  Action 

The  San  Bemardino  kangaroo  rat  was 
designated  by  the  Service  as  a  category 
2  candidate  species  for  Federal  listing  as 
endangered  or  threatened  in  1991  (56 
FR  58804).  Category  2  comprised  taxa 
for  which  information  in  the  possession 
of  the  Service  indicated  that  proposing 
to  list  as  endangered  or  threatened  was 
possibly  appropriate,  but  for  which  data 
on  biological  vulnerability  and  threat(s) 
were  not  available  to  support  a 
proposed  rule.  Based  on  a  review  of 
status  and  distribution  of  the  San 
Bemardino  kangaroo  rat.  the  subspecies 
was  upgraded  to  a  category  1  candidate 
for  listing  in  1994  (59  FR  58982). 
Category  1  candidate  species  were  those 
species  for  which  the  Service  had 
sufficient  information  on  biological 
vulnerability  and  threat(s)  to  support 
proposals  to  list  them  as  endangered  or 
threatened  species.  Upon  publication  of 
the  February  28, 1996,  Notice  of  Review 
(61  FR  7596),  the  Service  ceased  using 
category  designations  and  included  the 
San  Bemardino  kangaroo  rat  as  a 
candidate  species,  llie  San  Bemardino 
kangaroo  rat  was  retained  as  a  candidate 
species  in  the  September  19. 1997, 
Notice  of  Review  (62  FR  49401).  The 
San  Bemardino  kangaroo  rat  was 
emergency  listed  as  endangered  on 
January  27, 1998;  concurrently,  a 
proposal  to  make  provisions  of  the 
emergency  listing  permanent  also  was 
published  (63  FR  3837  and  63  FR  3877). 

The  processing  of  this  final  rule 
conforms  with  the  Service's  final  listing 
priority  gmdance  published  in  the 
Federal  Register  on  May  8, 1998  (63  FR 
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25502).  The  guidance  clarifies  the  order 
in  which  the  Service  will  process 
rulemakings.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1).  Second 
priority  (Tier  2)  is  given  to  processing 
final  determinations  on  proposed 
additions  to  the  Usts  of  endangered  and 
threatened  wildlife  and  plants;  the 
processing  of  new  proposals  to  add 
species  to  the  lists;  the  processing  of 
administrative  petition  findings  to  add 
species  to  the  lists,  delist  species,  or 
reclassification  of  listed  species  (per 
petitions  filed  under  section  4  of  the 
Act);  and  a  limited  number  of  delisting 
and  reclassifying  actions.  Processing  of 
proposed  or  final  designations  of  critical 
habitat  are  accorded  the  lowest  priority 
(Tier  3).  This  final  rule  constitutes  a 
Tier  2  action. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  (63  FR  3877),  all 
interested  parties  were  requested^to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule  for  the  San 
Bernardino  kangaroo  rat.  Appropriate 
State  agencies,  Coimty  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Legal  notices  were  pubUshed 
in  the  Riverside  Press  Enterprise  and  the 
San  Bernardino  Sun  on  February  5, 
1998,  and  invited  general  pubUc 
comment  on  the  proposal.  In 
anticipation  of  pubUc  interest,  the 
Service  conducted  a  pubUc  hearing 
consisting  of  two  sessions  on  March  3, 
1998  in  San  Bernardino,  CaUfomia. 

During  the  3-month  comment  period, 
including  the  pubUc  hearing,  the 
Service  received  a  total  of  56  comments 
(multiple  comments  from  the  same 
party  on  the  same  date  were  regarded  as 
one  comment).  Of  these  comments,  29 
(51  percent)  supported  the  listing,  14 
(24.5  percent)  opposed  the  listing,  and 
14  (24.5  percent)  were  noncommittal. 

The  Service  reviewed  all  of  the 
comments  (i.e.,  written  and  oral 
testimony)  referenced  above.  The 
comments  were  grouped  and  are 
discussed  under  the  following  issue 
headings.  In  addition,  all  biological  and 
commercial  information  obtained 
through  the  pubUc  comment  period  has 
been  considered  and  incorporated,  as 
appropriate,  into  the  final  rule. 

Issue  1:  Several  commenters 
requested  that  the  population  of  San 
Bernardino  kangaroo  rats  on  the  Santa 
Ana  River  not  be  listed  as  an 
endangered  species.  One  of  these 
commenters  recommended  that  the 
animal  be  listed  as  threatened  with  a 


special  rule  pursuant  to  section  4(d)  of 
the  Act. 

Service  Response:  Threatened  status 
would  not  accurately  reflect  the  ciurent 
threats  to  or  status  of  the  subspecies  as 
a  whole  or  of  the  subpopulation 
remaining  along  the  Santa  Ana  River 
(See  "Status  and  Distribution"  and 
"Summary  of  Factors  Affecting  the 
Species"  sections  of  this  rule  and  the 
summary  conclusion  below  for  further 
discussion  of  this  issue).  In  addition, 
sections  10  and  7  of  the  Act  provide 
flexibility  for  project  approval  and  the 
incidental  take  of  endangered  species 
imder  certain  conditions  (e.g.,  when  the 
proposed  action  is  not  likely  to 
jeopardize  the  species'  continued 
existence). 

Issue  2:  Several  of  the  commenters 
contended  that  the  San  Bernardino 
kangaroo  rat  should  not  be  Usted  as  an 
endangered  species  because  the  threats 
facing  the  kangaroo  rat  were  overstated 
in  the  proposed  rule. 

Service  Response:  The  San 
Bernardino  kangaroo  rat's  historic  range 
has  been  reduced  by  approximately  95 
percent  due  to  agriculture,  urban,  and 
industrial  development.  In  addition,  all 
of  the  remaining  populations  are  at  risk 
due  to  either  habitat  loss,  degradation, 
and  fragmentation  from  sand  and  gravel 
mining  operations;  flood  control 
projects;  urban  development;  OHV 
activity;  or  a  combination  of  these 
factors.  Moreover,  the  three  largest 
remaining  populations  are  threatened  by 
their  small  size  and  habitat  changes 
caused  by  hiunan  modification  of  the 
fluvial  system. 

Issue  3:  Several  commenters  stated 
that  the  threat  posed  by  vandalism  or 
grading  of  habitat,  which  was  cited  in 
the  emergency  rule  as  justification  for 
the  immediate  listing  of  the  San 
Bernardino  kangaroo  rat,  was 
overstated. 

Service  Response:  At  the  time  the 
Service  pubUshed  the  emergency  and 
proposed  rules,  the  Service  beUeved 
that  pubUcation  of  a  proposed  listing 
alone  likely  would  "elicit  preemptive 
grading."  The  Service's  reason  for  this 
conclusion  was  detailed  in  the 
emergency  rule  in  the  Reason  for 
Emergency  Determination  section  (63 
FR  3840).  Since  pubhcation  of  the 
emergency  rule,  habitat  destruction  has 
been  prevented,  and  lands  inhabited  by 
the  San  Bernardino  kangaroo  rat  are 
protected  under  the  emergency  Usting 
provision  of  the  Act.  The  area  once 
threatened  by  vandaUsm  or  grading  has 
not  been  damaged.  However,  the  San 
Bernardino  kangaroo  rat  remains 
vidnerable  to  vandalism  should  negative 
pubhc  perceptions  and  attitudes 
reappear  because  of  the  final  Usting 


action,  (see  the  "Summary  of  Factors 
Affecting  the  Species"  and  "Critical 
Habitat"  sections  of  this  rule  for  a  more 
thorough  discussion  of  threats).  The 
Service  must  consider  even  verbal 
threats  of  habitat  destruction  and/or 
vandaUsm  when  conserving  critically 
imperiUed  species,  and  must  act  on 
such  threats. 

Issue  4:  Several  of  the  commenters 
stated  that  inadequate  information  was 
used  to  propose  the  animal  as  an 
endangered  species.  In  addition,  they 
felt  the  Service  relied  too  heavily  on  the 
report  prepared  by  McKeman  (1997)  in 
drafting  the  proposed  rule. 

Service  Response:  The  Service  is 
required  to  base  listing  decisions  on  the 
best  available  scientific  and  commercial 
information.  In  this  regard,  the  Service 
reviewed  information  from  the  scientific 
Uterature,  and  commercial  information 
(e.g.,  CaUfomia  Environmental  Quality 
Act  (CEQA)  documents),  as  well  as 
McKeman  (1997).  Based  on  this 
information,  the  Service  concludes  that 
the  San  Bernardino  kangaroo  rat  is  in 
danger  of  extinction  throughout  a 
significant  portion  of  its  range.  In 
addition,  no  new  information  was 
submitted  during  the  pubUc  comment 
period,  or  at  the  pubUc  hearing,  that 
indicated  other  viable  populations  of 
this  animal  existed  or  Uiat  the  remaining 
populations  were  not  at  risk.  The 
Service  is  unaware  of  any  data  that 
would  lead  to  a  conclusion  that  the  San 
Bernardino  kangaroo  rat  does  not 
warrant  listing  under  the  Act. 

Issue  5:  Several  of  the  commenters 
stated  that  due  to  errors  in  the  technical 
descriptions  of  San  Bernardino 
kangaroo  rat  locations  (e.g.,  township 
and  range)  contained  in  McKeman 
(1997),  the  report  could  not  be  reUed 
upon  in  assessing  threats  to  the  San 
Bernardino  kangaroo  rat.  In  addition, 
these  conunenters  reconmiended  that 
the  technical  errora  be  corrected  prior  to 
the  Service  making  a  final 
determination  on  whether  or  not  to  Ust 
the  San  Bernardino  kangaroo  rat  as 
endangered. 

Service  Response:  Although  some 
errora  exist  in  the  technical  descriptions 
regarding  the  locations  of  the  San 
Bernardino  kangaroo  rat  under  the 
"Results  and  Discussion"  section  of 
McKeman  (1997),  the  Service  did  not 
rely  on  the  township  and  range 
information  contained  in  this  report  for 
determining  the  distribution  of  the  San 
Bernardino  kangaroo  rat.  In  addition, 
the  Service  disregarded  township  and 
range  information  in  assessing  threats  to 
the  animal's  continued  existence.  The 
distribution  of  this  species,  at  a 
landscape  scale,  has  been  reduced 
significantly  and  the  remaining 
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populations  are  at  risk  due  to  a  variety 
of  factors  (see  sections  on  "Status  and 
Distribution"  and  "Summary  of  Factors 
Aflecting  the  Species"  for  further 
discussion  of  this  issue).  Therefore,  it  is 
inappropriate  to  delay  listing  of  this 
subspecies  as  endangered  to  correct 
transcription  errors  in  McKeman  (1997). 

Issue  6:  One  commenter  stated  that 
the  Service  had  misrepresented  the 
decline  of  the  San  Bernardino  kangaroo 
rat  by  assuming  that  all  habitat  within 
the  historic  range  of  the  species  was 
occupied. 

Service  Response:  As  stated  in  the 
proposed  rule,  only  portions  of  the 
historic  range  would  have  been 
occupied  at  any  one  time  due  to 
variabihty  in  the  distribution  of 
vegetation  and  soils.  In  fact,  an  effort 
was  made  to  more  accurately  portray  the 
decline  by  not  mapping,  or  excluding 
from  the  analysis,  some  areas  which 
could  have  been  occupied,  but  were 
unavailable  because  of  soil  imsuitabiUty 
or  lack  of  connectivity  to  known 
occupied  locales. 

Issue  7:  Several  commenters 
contended  that  the  continuing  presence 
of  the  San  Bernardino  kangaroo  rat 
within  channelized  portions  of  the  San 
Jacinto  River  contradicts  the  Service's 
conclusion  that  channelization  of  these 
areas  is  harmful  to  the  persistence  of  the 
animal. 

Service  Response:  The  presence  of  the 
San  Bernardino  kangaroo  rat  in 
channelized  areas  does  not  necessarily 
indicate  that  channelization  does  not 
have  detrimental  effects  on  the  kangaroo 
rat's  habitat.  ChanneUzation  has  opened 
flood  plain  habitats  to  agricultural, 
urban,  and  industrial  development.  In 
addition,  channelization  of  flood  plains 
into  narrow,  monotypic  channels  has 
removed  the  physical  structure  (i.e., 
terracing)  of  the  active  flood  plain  and 
areas  of  refugia.  Based  on  the  current 
distribution,  the  San  Bernardino 
kangaroo  rat  occupied  flood  plain 
habitats  as  well  as  adjacent  upland 
habitats  containing  appropriate  physical 
and  vegetative  characteristics. 
Therefore,  animals  would  have  been 
available  frt>m  upper  tiers  of  the  flood 
plain  as  well  as  adjacent  uplands  to 
recolonize  habitat  that  was  flooded  and 
scoured  during  storm  event(s).  These 
refugia  are  no  longer  available,  or  have 
been  severely  reduced  because  these 
areas  have  been  converted  into 
agricultural  fields,  residential  sites,  and 
industrial  developments.  Therefore,  the 
remaining  population  of  San  Bernardino 
kangaroo  rats  within  the  channelized 
portions  of  the  San  Jacinto  River  is  at 
risk  due  to  flooding  because  of  the 
subspecies'  confinement  to  the  active 
flood  plain. 


Issue  8:  Several  commenters  stated 
concern  for  maintaining  the  ability  to 
protect  life  and  property  if  the  San 
Bernardino  kangaroo  rat  was  listed.  In 
addition,  these  commenters  were 
concerned  that  the  listing  of  the  animal 
would  prevent  or  seriously  impare 
abiUties  to  operate  and  maintain  current 
facilities  and  would  hamper  future 
development. 

Service  Response:  Listing  of  the  San 
Bernardino  kangaroo  rat  as  an 
endangered  species  will  not  prevent  the 
protection  of  human  life  or  property.  In 
the  event  of  an  emergency,  the 
implementing  regulations  of  section  9  of 
the  Act  provide  that,  "any  person  may 
take  endangered  wildlife  in  defense  of 
his  own  life  or  the  lives  of  others."  In 
addition,  the  operation  and 
maintenance  of  current  facilities,  and 
the  construction  of  future  facilities, 
where  there  are  conflicts  with  the 
conservation  of  endangered  species,  can 
be  addressed  pursuant  to  section  7  or  10 
of  the  Act,  as  appropriate.  For  example, 
the  construction  of  Seven  Oaks  Dam, 
which  was  likely  to  adversely  affect  the 
Santa  Ana  River  wooly-star,  a  Federal 
endangered  species,  was  allowed  to 
proceed  in  compliance  with  section  7  of 
the  Act. 

Issue  9:  One  commenter  disagreed 
with  the  Service's  estimation 
concerning  the  area  shielded  bom 
scouring  events  due  to  the  operation  of 
Seven  Oaks  Dam,  and  stated  that  the 
Service  had  overstated  the  threat. 

Service  Response:  The  Service  based 
its  estimation  of  the  future  extent  of 
scouring  on  information  generated  by 
the  Corps.  According  to  this 
information,  100-year  flows  bom  the 
Santa  Ana  River  would  be  reduced  to 
approximately  5,000  cubic  feet  per 
second  (cfs)  (approximately  equivalent 
to  a  4-year  rain  event)  below  the  dam 
and  through  the  habitat  of  the  San 
Bernardino  kangaroo  rat.  Therefore,  the 
majority  of  alluvial  scrub,  once  subject 
to  flood  flows  diuing  11-year  events 
bom  the  Santa  Ana  River,  will  be 
shielded.  On  this  basis,  the  estimate  of 
the  flood  plain  at  risk  (80  percent)  was 
considered  conservative.  However, 
based  on  more  recent  information 
(Corps  1998),  approximately  90  percent 
of  the  flood  plain  is  at  risk  due  to 
projected  changes  in  the  hydrology  of 
the  Santa  Ana  River. 

Issue  10:  One  conunenter  asserted  that 
the  hsting  of  the  San  Bernardino 
kangaroo  rat  was  imnecessary  due  to  the 
overlap  in  its  distribution  with  Santa 
Ana  River  wooly-star  [Eriastrum 
densifolium  ssp.  sanctorum]  and 
slender-homed  spineflower 
(Dodecahema  leptoceras). 


Service  Response:  The  partial  overlap 
in  distribution  of  the  San  Bernardino 
kangaroo  rat  with  Santa  Ana  River 
wooly-star  and  slender-homed 
spineflower  inadequately  protects  this 
animal  because  of  differences  in  spatial 
and  temporal  distributions  of  these 
species.  The  prohibition  for  "take" 
under  section  9  of  the  Act  applies  to 
wildlife  and  does  not  protect  plants 
from  "take"  on  non-Federal  lands.  In 
addition,  due  to  changes  in  hydrology 
and  the  anthropogenic  confinement  of 
the  San  Bernardino  kangaroo  rat  to  the 
active  flood  plain,  the  concurrent 
distribution  of  the  kangaroo  rat  with  the 
two  Usted  plant  species  does  not 
alleviate  the  threat  facing  this  species 
due  to  flooding  and  inundation  of 
occupied  habitat. 

Issue  1 1 :  Several  commenters 
suggested  it  was  unlikely  that  Federal 
listing  of  this  population  would  result 
in  protection  beyond  that  already 
provided  by  the  California 
Environmental  Quality  Act  (CEQA).  One 
of  these  commenters  stated  that  CEQA 
already  provided  adeouate  protection. 

Service  Response:  Urban  development 
and  associated  direct  and  indirect 
effects,  pose  the  most  significant  threat 
to  threatened  and  endangered  species  in 
California.  Though  such  development  is 
subject  to  review  under  CEQA,  CEQA 
alone  does  not  adequately  protect  and 
conserve  species  because  the  impacts  of 
proposed  projects  are  often  not 
recognized,  overridden,  or  inadequately 
mitigated  in  the  process  (for  a  more 
thorough  discussion  of  this  issue,  see 
factors  A  and  D).  Federal  listing  of  the 
San  Bemardino  kangaroo  rat  will 
complement  the  protection  options 
available  imder  State  law  through 
measures  discussed  in  the  "Available 
Conservation  Measures"  section.  The 
Service  will  use  established  procedures 
to  evaluate  management  actions 
necessary  to  achieve  recovery  of  the 
species  and  thereby  avoid  any  imdue 
implementation  delays.  In  addition. 
Federal  listing  would  provide  additional 
resources  for  the  conservation  of  the 
species  through  sections  6  and  8  of  the 
Act. 

Issue  12:  Several  commenters  stated 
that  listing  of  the  San  Bemardino 
kangaroo  rat  was  unnecessary  because 
effective  voluntary  efforts  exist  for 
safeguarding  this  subspecies  at  no 
public  cost. 

Service  Response:  Voluntary  efforts 
are  important  to  conservation  of  the  San 
Bernardino  kangaroo  rat.  To  date 
however,  these  efforts  have  not 
stabilized  or  reversed  the  destruction 
and  degradation  of  habitat  essential  to 
this  subspecies'  survival  throughout  its 
range.  The  effects  of  activities,  such  as 
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sand  and  gravel  mining,  flood  control 
activities,  agricultural  activities,  and 
uiban  and  commercial  development, 
continue  to  represent  imminent  and 
tangible  threats  to  this  animal.  The 
inadequacy  of  existing  regulatory 
mechanisms  to  stabilize  or  reverse  the 
decline  is  discussed  under  Factor  D  of 
the  "Siunmary  of  Factors  Affecting  the 
Species"  section. 

Issue  13:  Several  conunenters  stated 
that  the  Service  has  ignored  existing 
efforts  to  conserve  the  San  Bernardino 
kangaroo  rat  and  had,  in  fact, 
imdermined  the  conservation  of  the 
animal  by  pubUshingthe  proposed  rule. 

Service Response:The  Service 
strongly  supports  the  establishment  of 
the  multispecies  planning  process  in 
San  Bernardino  and  Riverside  coimties, 
and  the  progress,  to  date,  in  the  latter 
Coimty.  However,  these  ongoing 
planning  efforts  are  in  the  early  stages 
and  have  yet  to  address  the  conservation 
of  habitat  essential  for  the  recovery  of 
Usted  species,  including  the  San 
Bernardino  kangaroo  rat.  Federal  Usting 
will  complement  these  conservation 
planning  efforts  (see,  in  particular,  the 
Service  response  to  Issue  10). 

Issue  14:  Several  commenters 
criticized  the  Service  for  failing  to 
address  the  economic  impacts  of  Usting 
the  San  Bernardino  kangaroo  rat.  One  of 
these  commenters  stated  that  the  San 
Bernardino  kangaroo  rat  should  not  be 
listed  if  it  would  stifle  economic 
development. 

Service  Response:  In  accordance  with 
16  U.S.C.  1533(b)(1)(A)  and  50  CFR 
424.11(b),  Usting  decisions  are  made 
solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available.  In 
adding  the  word  "solely"  to  the 
statutory  criteria  for  Usting  a  species. 
Congress  specifically  addressed  this 
issue  in  the  1982  amendments  to  the 
Act.  The  legislative  history  of  the  1982 
amendments  states:  "The  addition  of  the 
word  "solely"  is  intended  to  remove 
firom  the  process  of  the  Usting  or 
deUsting  of  species  any  factor  not 
related  to  the  biological  status  of  the 
species.  The  Committee  strongly 
beUeves  that  economic  considerations 
have  no  relevance  to  determinations 
regarding  the  status  of  species  and 
intends  that  the  economic  analysis 
requirements  of  Executive  Order  12291, 
and  such  statutes  as  the  Regulatoty 
FlexibiUty  Act  and  the  Paperwork 
Reduction  Act,  not  apply.  Applying 
economic  criteria  to  the  analysis  of 
these  alternatives  and  to  any  phase  of 
the  species'  Usting  process  is  applying 
economics  to  the  determinations  made 
under  section  4  of  the  Act,  and  is 
specifically  rejected  by  the  inclusion  of 
the  word  "solely"  in  this  legislation." 


H.R.  Rep.  No.567,  Fart  1, 97th  Cong.,  2d 
Sess.  20  (1982). 

Issue  15:  One  commenter 
recommended  that  the  Service  designate 
critical  habitat. 

Service  Response:  The  Service  has 
determined  that  designation  of  critical 
habitat  is  imlikely  to  provide  a  net 
benefit  to  the  conservation  of  the  San 
Bernardino  kangaroo  rat.  For  the  San 
Bernardino  kangaroo  rat,  protection  of 
habitat  and  other  conservation  actions 
are  better  addressed  through  recovery 
planning  and  the  section  7  consultation 
processes  (see  section  on  Critical 
Habitat  for  a  more  thorough  discussion 
of  this  issue). 

Issue  16:  Several  of  the  commenters 
stated  that  estimated  acreage  of  the  San 
Bernardino  kangaroo  rat  s  range  found 
in  Table  2  (McKeman  1997]  did  not 
agree  with  the  estimated  decline  of  the 
species'  occupied  habitat  identified  in 
the  proposed  rule. 

Service  Response:  The  reason  there  is 
a  difference  in  the  estimated  acreage  is 
the  basic  difference  among  the  concepts 
of  "range,"  "potential  occupied 
habitat,"  and  "occupied  habitat." 
Occupied  habitat,  in  the  case  of  many 
rodents,  typicaUy  represents  a  subset  of 
a  species'  range  because  not  all  areas 
within  the  "range"  are  suitable  or 
occupied  by  the  animal.  In  addition, 
occupied  habitat  indicates  that  the 
animals  were  confirmed  to  be  present 
and  are  expected  to  stiU  occur  on  site. 
The  amount  cited  in  the  proposed  rule 
(i.e.,  1,299  ha  (3,247  ac))  refers  to  the 
estimated  amount  of  known  "occupied 
habitat"  whereas  the  information  from 
Table  2  in  McKeman  (1997)  represents 
coarser  "potential  occupied  habitat."  It 
is  important  to  stress  that  even  the 
acreage  of  "occupied  habitat"  is 
imprecise  because  of — (1)  issues  of 
scale;  (2)  differences  in  individual  or 
populations'  perception  and  use  of 
habitat;  and  (3)  population  dynamics 
influenced  by  a  large  number  of 
ecological  and  biological  parameters. 

Issue  1 7:  One  commenter  argued  that 
the  Service  lacked  authority  to  Ust  the 
San  Bernardino  kangaroo  rat  imder  the 
Act  because  there  is  no  interstate 
commerce  involving  this  animal. 

Service  Response:  In  accordance  with 
16  U.S.C.  1533(b)(1)(A)  and  50  CFR 
424.11(b),  Usting  decisions  are  made 
solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available.  In  a 
recent  court  ruling  (December  1997),  the 
U.S.  Court  of  Appeals  for  the  District  of 
Coliunbia  upheld  the  listing  of  the  Delhi 
sands  flower-loving  fly  imder  the  Act. 
The  court  stated  that  the  loss  of  species 
has  a  substantial  effect  on  interstate 
commerce  by  diminishing  a  natural 
resource  that  could  otherwise  be  used 


for  present  and  future  commercial 
piuposes.  Following  this  court  decision, 
the  Supreme  Court  refused  the 
plaintiffs'  request  that  they  hear  the 
case.  Importantly,  the  distribution  of  the 
Delhi  sands  flower-loving  fly,  like  the 
San  Bernardino  kangaroo  rat,  is  endemic 
only  to  CaUfomia  and  does  not  occur  in 
adjacent  states. 

Peer  Review 

In  compUance  with  the  July  1, 1994, 
Service  Peer  Review  PoUcy  (59  FR 
34270),  the  Service  solicited  the  expert 
opinions  of  independent  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  issues  relating  to 
the  supportive  biological  and  ecological 
information  for  the  San  Bernardino 
kangaroo  rat.  The  responses  received 
from  the  reviewers  supported  the 
proposed  Usting  action.  Information  and 
suggestions  provided  by  the  reviewers 
were  considered  in  developing  this  final 
rule,  and  incorporated  where 
appUcable. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  Usting  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  Federal  lists.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  These  factors  and 
their  appUcation  to  the  San  Bernardino 
kangaroo  rat  [Dipodomys  merriami 
parvus)  are  as  foUows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
majority  of  all  remaining  suitable 
habitat,  and  the  long-term  persistence  of 
the  subspecies,  is  threatened  by  the 
direct  and  indirect  effects  of  either,  or 
some  combination  of,  sand  and  gravel 
mining,  flood  control  structiues  and 
operations,  agricultural  activities,  urban 
and  industrial  development,  water 
conservation  activities,  and  off-road 
activity. 

Loss  and  fragmentation  of  San 
Bernardino  kangaroo  rat  habitat  is 
expected  to  continue  as  southern 
CaUfomia 's  human  population  expands. 
In  the  1950's,  the  population  of 
Riverside  and  San  Bernardino  counties 
combined  was  about  400,000.  Over  2.5 
milUon  people  currently  reside  in  this 
region,  and  by  the  year  2000,  the  human 
population  of  San  Bernardino  and 
Riverside  counties  is  expected  to 
increase  to  nearly  4  million  (CaUfomia 
Department  of  Finance  1993).  Further 
habitat  losses  residting  &t>m 
development  or  alteration  of  the 
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landscape  will  likely  have  a  significant 
adverse  effect  on  the  viability  of 
remaining  San  Bernardino  kangaroo  rat 
populations.  Threats  to  the  largest  of 
these  extant  populations  are 
individually  addressed  below. 

Santa  Ana  River 

The  largest  documented  remaining 
population  of  the  San  Bernardino 
kangaroo  rat  occurs  along  the  Santa  Ana 
River  (McKeman  1997).  Based  on  a 
review  of  aerial  imagery  (Service  unpub. 
GIS  maps,  1998),  the  amount  of 
estimated  occupied  habitat  ip  this  area, 
including  degraded  habitat, 
encompasses  about  2,090'ha  (5,224  ac), 
of  which  approximately  690  ha  (1,725 
ac)  are  knoMm  to  be  occupied  by  the  San 
Bernardino  kangaroo  rat  (McKeman 
1997).  The  occupied  habitat  extends 
more  or  less  continuously  from  the 
vicinity  of  Norton  Air  Force  Base  to  the 
Greenspot  Road  Bridge  north  of 
Mentone  (Service  unpub.  CIS  maps 
1998,  McKeman  1997).  Approximately 
47  percent  of  the  alluvial  scrub  habitat 
within  this  area  is  directly  at  risk  due 
to  the  combined  activities  of  the  Corps, 
U.  S.  Bureau  of  Land  Management 
(BLM),  San  Bernardino  Valley  Water 
Conservation  District.  San  Bernardino 
County  Flood  Control  District,  two 
private  sand  mining  operations,  and 
Metropolitan  Water  District's  Inland 
Feeder  Project. 

Based  on  a  review  of  projected  flows 
in  the  Santa  Ana  River  following 
completion  of  Seven  Oaks  Dam  (Corps 
1988, 1998)  and  the  approximate 
distribution  of  the  San  Bemardino 
kangaroo  rat  (Service  unpub.  GIS  maps 
1997,  McKeman  1997),  at  least  80 
percent  of  the  remaining  occupied 
habitat  along  the  Santa  Ana  River  is 
indirectly  at  risk  because  of  the 
projected  changes  in  hydrology  of  this 
system  resulting  from  severe  reductions 
in  peak  flows  during  flood  events.  Based 
on  more  recent  information  (Corps 
1998),  approximately  90  percent  of  the 
flood  plain  is  at  risk  for  the  same  reason. 
That  is,  an  indirect  effect  of 
construction  and  operation  of  the  Seven 
Oaks  Dam  will  be  the  long-term 
succession  of  various  stages  of  alluvial 
scmb,  including  much  of  a  310-ha  (775- 
ac)  mitigation  area  established  for  this 
project,  into  even-aged  stands  of  habitat 
scmb  persisting  through  time  due  to  a 
reduction  in  scouring  and  deposition  of 
fresh  sands  by  floods.  Ciulailed 
hydrologic  disturbance,  where  soil 
moisture  is  adequate,  will  allow  shrub 
densities  to  develop  that  exceed  the  low 
to  moderate  densities  tolerated  by  the 
subspecies  (Hanes  et  al.  1989, 
McKeman  1997). 


Activities  of  the  San  Bemardino 
Coimty  Flood  Control  District  pose  a 
threat  to  approximately  310  ha  (775  ac) 
of  alluvial  scrub  habitat  in  this  area. 
Based  on  the  distribution  of  soils  and 
vegetative  cover,  approximately  310  ha 
(775  ac)  of  this  area  is  estimated  to  be 
occupied  by  the  San  Bemardino 
kangaroo  rat  (Service  unpub.  GIS  maps 
1998).  Activities  that  impact  this 
subspecies  and  its  habitat,  both  directly 
and  indirectly,  include  the  construction 
of  levees  and  sediment  removal.  The 
general  area  at  risk  due  to  these 
potential  activities  supports 
approximately  15  percent  of  the 
projected  population  along  the  Santa 
Ana  River  (Service  unpub.  GIS  maps 
1998). 

The  BLM  and  San  Bemardino  Valley 
Water  Conservation  District  lands  are 
managed,  in  part,  for  the  development 
or  operation  of  water  spreading  basins 
for  groimdwater  recharge.  Although  the 
San  Bemardino  kangaroo  rat  can  occupy 
portions  of  areas  modified  by  spreading 
basins,  flooded  areas  are  essentially  lost 
to  this  animal  due  to  the  periodic 
presence  of  standing  water  and  the 
degradation  of  habitat.  Based  on  the 
distribution  of  soils  and  vegetative 
cover,  approximately  388  ha  (970  ac)  are 
at  risk  due  to  these  potential  activities 
(Service  unpub.  GIS  maps  1998).  The 
area  potentially  affected  by  spreading 
basins  represents  approximately  18 
percent  of  the  habitat  along  the  Santa 
Ana  River  (Service  impub.  GIS  maps 
1998).  The  San  Bemardino  Valley  Water 
Conservation  District  and  BLM  are 
coordinating  with  the  Service  and 
others  to  develop  a  regional 
conservation  plan  that  attempts  to 
reconcile  conflicts  among  competing 
land  uses,  including  the  conservation  of 
the  San  Bemardino  kangaroo  rat. 
However,  this  conservation  plan  has  not 
been  finalized  and  is  not  ciurently  in 
effect.  Although  322  ha  (806  ac)  of  BLM 
land  are  potentially  available  for  water- 
spreading  basins  (or  water  percolation 
pond^,  no  ponds  have  been  constructed 
recently. 

Proposed  and  approved  sand  and 
gravel  mining  poses  a  significant  and 
imminent  threat  to  the  San  Bemardino 
kangaroo  rat.  Two  sand  mining 
operations  collectively  threaten 
approximately  410  ha  (1,025  ac)  of 
alluvial  scrub  habitat  in  the  Santa  Ana 
River  (Ulbum  1997a  and  1997b,  P&D 
Technologies  1988,  Service  impub.  GIS 
maps  1998).  Based  on  the  distribution  of 
soils  and  vegetative  cover,  all  of  the 
approved  and  proposed  project  areas  are 
estimated  to  be  occupied  by  the  San 
Bemardino  kangaroo  rat  (Service  impub. 
GIS  maps  1998).  The  area  potentially 
affected  by  sand  mining  activities 


represents  approximately  20  percent  of 
the  population  along  the  Santa  Ana 
River  (Service  unpub.  GIS  maps  1998). 

Additional  impacts  will  occur  due  to 
a  large  pipeline  project  (Metropolitan 
Water  District  Inland  Feeder)  (P4D 
Technologies  1992).  Approximately  60 
ha  (150  ac)  of  alluvial  scrub  in  the  Santa 
Ana  River  are  likely  to  be  impacted  by 
this  project.  Based  on  the  distribution  of 
soils  and  vegetative  cover,  a  mininmrn 
of  24  ha  (60  ac)  of  this  project  area  are 
estimated  to  be  occupied  by  the  San 
Bemardino  kangaroo  rat  (Service  unpub. 
GIS  maps  1997).  This  project  has  been 
reviewed  and  certified  under  the  CEQA 
and,  therefore,  poses  an  imminent 
threat.  The  area  that  will  be  directly 
impacted  by  this  pipeline  project 
represents  approximately  1  percent  of 
the  Santa  Ana  River  population. 

Other  activities  that  tiireaten  the  San 
Bemardino  kangaroo  rat  in  this  region 
include  the  closure  of  Norton  Air  Force 
Base  (San  Bemardino  County)  and  the 
proposed  development  of  this  site  into 
the  San  Bemardino  International 
Airport  (U.S.  Air  Force  1993). 
Approximately  132  ha  (331  ac)  are 
estimated  to  be  occupied  by  the  San 
Bemardino  kangaroo  rat  on  Norton  Air 
Force  Base  (Service  impub.  GIS  maps, 
1998).  The  area  at  risk  represents 
approximately  6  percent  of  the 
estimated  Santa  Ana  River  population. 
The  area  estimated  to  be  occupied  by 
the  San  Bemardino  kangaroo  rat  on 
Norton  Air  Force  Base  would  be 
reduced  by  approximately  2  to  5  percent 
(U.S.  Air  Force  Conservation 
Management  Plan,  1997). 

Lytle  and  Cajon  Creeks 

The  second  largest  documented 
population  of  the  San  Bemardino 
kangaroo  rat  occurs  along  Lytle  and 
Cajon  creeks,  from  near  Interstate  15 
downstream  on  both  drainages  for 
approximately  8  km  (5  mi)  (McKeman 
1997,  Service  unpub.  GIS  maps,  1998). 
The  amount  of  estimated  occupied 
habitat  in  this  area  encompasses  about 
2,787  ha  (6,967  ac)  (Service  unpub.  GIS 
maps,  1998),  of  which  approximately 
456  ha  (1,140  ac)  are  known  to  be 
occupied  by  the  San  Bemardino 
kangaroo  rat  (McKeman  1997). 
Approximately  10  percent  of  the 
estimated  occupied  habitat  is  directly  at 
risk  due  to  the  combined  activities  of 
the  San  Bemardino  County  Flood 
Control  District,  San  Bemardino  County  ~ 
Parks  and  Recreation,  and  sand  and 
gravel  mining.  In  addition  to  areas 
directly  at  risk,  a  minimum  of  560  ha 
(1,400  ac)  (20  percent)  of  habitat  has 
been  degraded  because  of  the  location  of 
flood  control  berms  and  the  resultant 
shielding  of  habitat  from  fluvial  events 
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(Service  unpub.  GIS  maps,  1998). 
Therefore,  based  on  an  evaluation  of 
soils  and  vegetative  cover,  a  minimum 
of  30  percent  of  the  estimated  occupied 
habitat  in  this  area  is  at  risk  (Service 
unpub.  GIS  maps  1997). 

Sand  and  gravel  mining  poses  a 
significant  thie&l  to  the  San  Bernardino 
kangaroo  rat.  Based  on  information 
provided  by  Sunwest  Materials,  they 
own  approximately  373  ha  (932  ac)  and 
are  planning  expansion  of  their 
operations.  Expansion  of  their 
operations  is  anticipated  to  directly 
impact  approximately  168  ha  (420  ac)  of 
estimated  occupied  habitat.  In  addition 
to  potential  direct  impacts,  continuation 
of  this  sand  mining  operation  in  its 
current  location  will  continue  to 
indirectly  impact  a  minimum  of  60  ha 
(150  ac)  of  estimated  occupied  habitat 
through  disruption  of  fluvial  processes 
needed  to  maintain  habitat  quaUty. 
Therefore,  based  on  an  evaluation  of 
soils  and  vegetative  cover,  a  minimiun 
of  8  percent  of  the  estimated  occupied 
habitat  in  this  area  is  at  risk  (Service 
impub.  GIS  maps  1997). 

The  construction  of  a  levee  and 
parking  lot  for  Glen  Helen  Regional  Park 
by  San  Bernardino  County  Flood 
Control  District  (District)  continues  to 
impact  approximately  22  ha  (55  ac)  of 
habitat  by  precluding  scouring  events 
and  the  reestabUshment  of  alluvial 
scrub  vegetation.  Given  the  attributes  of 
the  area,  the  entire  site  was  likely 
occupied  by  the  San  Bernardino 
kangaroo  rat  prior  to  construction  of  the 
levee  and  parking  lot.  The  levee  also 
threatens  habitat  occupied  by  the  San 
Bernardino  kangaroo  rat  on  the  opposite 
side  of  Cajon  Creek  due  to  the  alteration 
of  the  local  hydrological  system.  The 
levee  likely  will  divert  flood  flows  into 
the  opposite  bank  and  cause  erosion  of 
the  Cahnat  conservation  bank,  which 
was  established  to  help  conserve  listed 
and  sensitive  species  in  the  area.  The 
total  amount  of  occupied  habitat 
anticipated  to  be  lost  is,  at  a  minimum, 
44  ha  (110  ac)  (Service  unpub.  info. 
1998).  The  combined  impacts  of  the 
park^g  lot  and  associated  levee 
amoimts  to  approximately  2  percent  of 
the  estimated  occupied  habitat  in  this 
area. 

San  Jacinto  River 

The  third  largest  remaining 
population  of  San  Bernardino  kangaroo 
rat  occurs  in  Riverside  County.  Here,  the 
vast  majority  of  alluvial  flood  plain  has 
been  impacted  by  flood  control 
activities,  agricultural  and  iirban 
development,  and  sand  and  gravel 
mining.  The  amount  of  estimated 
occupied  habitat  in  this  area 
encompasses  approximately  310  ha  (775 


ac)  (Service  impub.  GIS  maps.  1998).  of 
which  approximately  140  ha  (350  ac) 
are  known  to  be  occupied  by  the  San 
Bernardino  kangaroo  rat  (McKeman 
1997).  A  minimum  of  41  percent  of 
estimated  occupied  habitat  is  at  risk  due 
to  the  combined  activities  of  the  Corps, 
Riverside  Coimty  Flood  Control,  sand 
mining  operations,  Eastern  Mimicipal 
Water  District,  and  OHV  use. 

Flood  control  activities  that  impact 
this  species  include  grading  of  occupied 
habitat.  Evidence  of  past,  extensive 
grading  that  appears  to  have  been 
related  to  flood  control  activities  exists 
throughout  the  remaining  alluvial  scrub 
vegetation  within  the  flood  control 
berms  along  the  San  Jacinto  River  in  the 
vicinity  of  Uie  City  of  San  Jacinto 
(Arthur  Davenport,  Service  pers.  obs. 
1995).  Flood  control  structures  that 
impact  this  species  include  concrete 
channels  and  flood  confining  berms. 
The  construction  of  a  concrete  channel 
appears  to  have  isolated  a  small 
population  of  San  Bernardino  kangaroo 
rats  located  along  Bautista  Creek  from 
the  rest  of  the  population  along  the  San 
Jacinto  River.  The  construction  of  berms 
into  the  flood  plain  is  detrimental  to  the 
San  Bernardino  kangaroo  rat  in  that  the 
berms  cause  a  loss  of  habitat  by 
increasing  the  frequency  and  severity  of 
scouring  and  land  erosion.  Based  on  an 
examination  of  this  area  (Service  impub. 
GIS  maps,  1998),  a  minimiun  of  80  ha 
(200  ac)  (20  percent)  is  at  risk  due  to  this 
factor. 

Continuing,  intermittent,  agricultural 
activities,  such  as  dry-land  farming 
along  the  edges  of  the  San  Jacinto  River 
in  the  vicinity  of  Hemet  and  the  City  of 
San  Jacinto  also  impact  the  San 
Bernardino  kangaroo  rat.  Patches  of 
suitable  or  occupied  habitat  occurring 
outside  the  flood  control  berms  are 
occasionally  disced  due  to  agricultural 
activities  (Arthur  Davenport,  Service 
pers.  obs.  1995).  Discing  adversely 
affects  the  subspecies  by  destroying  the 
animals'  burrows  and  degrading  habitat. 

Urban  and  commercial  development 
into  the  flood  plain  of  the  San  Jacinto 
River  also  continue  to  threaten  the  San 
Bernardino  kangaroo  rat.  Although  flood 
control  berms  are  currently  in  place, 
suitable  or  occupied  habitat  occurs 
outside  the  berms.  Although  degraded 
due  to  agricultural  activities, 
conservation  and  enhancement  of 
suitable  or  occupied  habitat  outside  the 
berms  are  critical  to  the  maintenance  of 
the  species  along  the  San  Jacinto  River 
because  the  habitat  provides  a  source 
population  for  recolonization  of  habitat 
within  the  berms  following  flood  events. 
Urban  development  is  proceeding 
adjacent  to  the  San  Jacinto  River  as 
indicated  by  the  processing  of  three 


related  Tract  Maps  (Nos.  28770.  28771, 
and  28772)  (43  ha  (107  ac))  by  the 
Riverside  County  Planning  Department 
(Riverside  County  Planning  Department 
1998).  Thus,  the  opportunity  for 
conserving  this  subspecies  along  the 
San  Jacinto  River  appears  to  be 
diminishing. 

The  San  Bernardino  kangaroo  rat  is 
also  impacted  by  the  maintenance  and 
expansion  of  spreading  basins  within  its 
habitat.  Maintenance  of  spreading 
basins  results  in  the  degradation  of 
habitat  and  mortaUty  of  San  Bernardino 
kangaroo  rats  that  occur  along  the 
margins  (Arthur  Davenport,  Service 
pers.  obs.  1995).  Similarly,  the 
expansion  of  spreading  basins  results  in 
a  direct  loss  of  suitable  or  occupied 
habitat.  Eastern  Municipal  Water 
District  has  proposed  reconstructing 
previously  authorized  experimental 
groundwater  recharge  facilities  in  the 
San  Jacinto  River  (Corps  1997).  This 
project  would  likely  directly  impact 
approximately  2.6  ha  (6.5  ac)  of  early 
successional  alluvial  scrub,  and 
approximately  2  percent  of  the 
estimated  occupied  habitat  in  this  area. 

Sand  and  gravel  mining  threaten  the 
San  Bernardino  kangaroo  rat  in  the  San 
Jacinto  River  area.  The  op>erations  of 
sand  mining  continue  to  impact 
occupied  habitat.  One  mine  site  consists 
of  94  ha  (235  ac)  of  leased  land  and 
occurs  entirely  in  the  flood  plain  of  the 
San  Jacinto  River  (Corps  1996,  Pre- 
discharge  Notification  96-00397-RRS; 
KCT  Consultants,  Inc.  1998).  Mining 
activities  have  impacted  approximately 
32  ha  (80  ac)  and  are  proposed  to 
expand  into  an  additional  34  ha  (86  ac) 
(KCT  Consultants,  Inc.  1998).  Based  on 
the  distribution  of  soils  and  vegetative 
cover,  a  minimum  of  40  ha  (100  ac)  of 
the  project  site  will  be  degraded. 
Therefore,  this  project  would  likely 
directly  impact  approximately  10 
percent  of  the  estimated  occupied 
habitat  in  the  San  Jacinto  River  area. 

OHV  use  in  the  San  Jacinto  River 
degrades  habitat  occupied  by  the  San 
Bernardino  kangaroo  rat  (Arthur 
Davenport,  Service  pers.  obs.  1997, 
1998).  Significant  areas  of  potential  and 
occupied  habitat  are  degraded  due  to 
extensive  OHV  use  in  this  area.  In 
addition,  areas  that  would  revegetate 
following  flood  events,  and  therefore 
provide  temporary  use  for  the  San 
Bernardino  kangaroo  rat,  are  essentially 
devegetated  due  to  vehicle  activity.  A 
iriinimiim  of  40  ha  (100  ac)(10  percent 
of  the  estimated  occupied  habitat)  is  at 
risk  due  to  this  activity. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  This  factor  is  not  known  to  be 
applicable. 
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C.  Disease  or  predation.  Disease  is  not 
known  to  be  affecting  the  San 
Bernardino  kangaroo  rat  at  this  time. 
However,  fragmentation  of  habitat  is 
likely  to  promote  higher  levels  of 
predation  by  urban-associated  animals 
(e.g.,  domestic  cats)  as  the  interface 
between  natural  habitat  and  urban  areas 
is  increased  (Church  and  Lawton  1987). 
Domestic  cats  are  known  to  be  predators 
of  native  rodents  (Hubbs  1951,  George 
1974),  and  predation  by  cats  has  been 
dociunented  for  the  San  Bernardino 
kangaroo  rat  (McKeman,  pers.  comm., 
1994). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  decline  of 
the  San  Bernardino  kangaroo  rat  has 
occurred  despite  existing  laws  and 
regulations  that  could  contribute  to  the 
protection  of  the  animal  and  its  habitat. 
Existing  regulatory  mechanisms  that 
may  provide  some  protection  for  the 
San  Bernardino  kangaroo  rat  include:  (1) 
CEQA  and  National  Environmental 
Policy  Act  (NEFA):  (2)  the  California 
Natural  Community  Conservation 
Planning  Program;  (3)  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCARA);  (4)  the  Act  in  those  cases 
where  the  San  Bernardino  kangaroo  rat 
occ\u3  in  habitat  occupied  by  other 
listed  species:  (5)  the  California 
Endangered  Species  Act  (CESA);  (6) 
conservation  provisions  under  the 
Federal  Clean  Water  Act;  (7)  land 
acquisition  and  management  by  Federal, 
State,  or  local  agencies  or  by  private 
groups  and  organizations:  and  (8)  local 
laws  and  regxdations. 

The  majority  of  the  known 
populations  of  the  San  Bernardino 
kangaroo  rat  occur  on  privately  owned 
land.  Local  lead  agencies  responsible 
under  CEQA  and  NEPA  have  made 
determinations  that  have,  or  would, 
adversely  affect  this  taxon  and  its 
habitat.  Examples  of  projects  that  have 
been  completed  or  are  currently 
undergoing  the  review  process  imder 
CEQA  and/or  NEPA  that  could  impact 
this  species  include  Seven  Oaks  E^m, 
State  Route  30  Improvement  Project, 
Metropolitan  Water  District  Inland 
Feeder  Pipeline,  Calmat  Company, 
Simwest  Materials,  Robertson's  Ready 
Mix,  and  San  Jacinto  Aggregates.  Past, 
present,  and  proposed  mitigation  for 
impacts  to  this  species  and  its  habitat 
have  been  inadequate  to  stop  or  reverse 
its  decline  at  the  regional  level.  CEQA 
decisions  are  also  subject  to  over-riding 
social  and  economic  considerations. 

In  1991,  the  State  of  California 
established  a  Natural  Commimity 
Conservation  Planning  Program  (NCCP) 
to  address  conservation  needs 
throughout  the  State.  The  initial  focus  of 
the  program  is  the  coastal  sage  scrub 


commimity.  Within  this  program,  the 
California  Department  of  Fish  and  Game 
(CDFG)  included  the  long-term 
conservation  of  alluvial  scrub,  which  is 
in  part  occupied  by  the  San  Bernardino 
kangaroo  rat.  However,  participation  in 
NCCP  is  volimtary.  San  Bernardino  and 
Riverside  counties  have  signed  planning 
agreements  (Memoranda  of 
Understanding  (MOUs))  to  develop 
multispecies  plans  that  meet  NCCP 
criteria,  but  have  not  enrolled  in  the 
NCCP  program  in  the  interim.  The 
MOU's  do  not  provide  protection  to 
candidate  species  during  the  planning 
process. 

Reclamation  of  mined  areas  in  the 
State  of  Cahfomia  is  required  under 
SCMARA.  The  County  of  San 
Bernardino  also  requires  that  mining 
companies  submit  a  reclamation  plan 
for  County  approval.  The  primary 
purpose  of  these  ordinances  is  to 
provide  for  erosion  control  measiuvs 
and  to  restore  slopes  to  a  moderate 
slope.  However,  reclamation  is  not 
likely  to  resolve  the  problem  of 
maintaining  or  mitigating  for  the  loss  of 
species  or  ecosystem  functions  in  a 
biologically  meaningful  way  because  of 
project  (and  mitigation)  related  changes 
in  topography  and  altered  hydrology.  In 
this  regard,  Calmat  has  utilized  the  red- 
line  mining  method,  which  attempts  to 
maintain  streambed  equilibrium  and 
associated  fluvial  geomorphology.  The 
feasibility  of  artificially  creating  and 
maintaining  a  viable  alluvial  scrub  plant 
and  animal  community  suitable  for  the 
long-term  conservation  of  the  San 
Bernardino  kangaroo  rat  and  associated 
species  has  yet  to  be  demonstrated. 

The  BLM  designated  an  Area  ef 
Critical  Environmental  Qmcem  (ACEC) 
in  the  Santa  Ana  River  in  1994.  The 
ACEC  is  composed  of  three  parcels  of 
land  that  total  304  ha  (760  ac).  The 
purpose  of  the  ACEC  is  to  protect  and 
enhance  the  habitat  of  federally  listed 
plant  species  occurring  in  the  area,  such 
as  Santa  Ana  River  wooly-star 
[Eriastnim  densifolium  ssp.  sanctorum), 
and  sensitive  species  such  as  the  San 
Bernardino  kangaroo  rat,  while 
providing  fcH'  the  administration  of  valid 
existing  rights  (BLM  1996).  Although 
the  establishment  of  the  ACEC  is 
important  in  regards  to  conservation  of 
sensitive  habitats  and  species  in  this 
area,  the  administration  of  valid  existing 
rights  conflicts  with  BLM's  conservation 
abilities  in  this  area.  Existing  rights 
include  a  withdrawal  of  Federal  lands 
in  this  area  for  water  conservation 
through  an  act  of  Congress,  February  20, 
1909  (Pub.  L.  248).  The  entire  ACEC  is 
included  in  this  withdrawn  land  and 
may  be  available  for  water  conservation 
measures  such  as  the  construction  of 


percolation  basins,  subject  to 
compliance  with  the  Act. 

The  San  Bernardino  kangaroo  rat  is 
not  protected  imder  the  CESA.  The 
Federal  and  State  Acts  together  can 
afford  some  measure  of  protection  to  the 
San  Bernardino  kangaroo  rat  in  those 
areas  where  the  species  coexists  with 
other  species  already  listed  as 
threatened  or  endangered.  Santa  Ana 
River  wooly-star  and  slender-homed 
spineflower  are  Usted  as  endangered 
under  the  Act  and  the  CESA,  and  the 
coastal  California  gnatcatcher  (PolioptUa 
califomica  califomica)  is  listed  as 
threatened  under  the  Act.  All  three 
species  can  occur  in  habitats  similar  to 
those  preferred  by  the  San  Bernardino 
kangaroo  rat.  However,  the  distribution 
oiD.  leptoceras  and  E.  densifolium  ssp. 
sanctorum  is  spotty  and  discontinuous, 
and  only  overlaps  with  a  small  portion 
of  the  habitat  occupied  by  the  San 
Bernardino  kangaroo  rat.  The  coastal 
California  gnatcatcher,  although  known 
to  occiu  within  alluvial  scrub  habitat, 
has  largely  been  extirpated  from  San 
Bernardino  County  within  the  range  of 
the  San  Bernardino  kangaroo  rat  and, 
therefore,  occurrence  v^th  the  listed 
species  provides  little  ancillary 
protection.  In  Riverside  County,  coastal 
California  gnatcatchers  are  not  currently 
known  to  occur  at  any  sites  occupied  by 
the  San  Bernardino  kangaroo  rat. 

The  San  Bernardino  lungaroo  rat 
could  potentially  be  affectml  by  projects 
requiring  a  permit  fit>m  the  Corps  under 
section  404  of  the  Clean  Water  Act. 
Although  the  objective  of  the  Clean 
Water  Act  is  to  "restore  and  maintain 
the  chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters"  (Pub.  L. 
92-500),  no  specific  provisions  exist 
that  adequately  address  the  need  to 
conserve  unlisted  species.  A  majority  of  "" 
the  remaining  populations  of  kangaroo 
rats  occur  outside  areas  delineated  as 
waters  of  the  United  States  and, 
therefore,  are  not  regulated.  Moreover, 
niunerous  activities  for  which  the  Corps 
potentially  has  jurisdiction,  including 
sand  and  gravel  mining  and  flood 
ccmtrol  projects,  have  proceeded 
without  their  overview  (see  Factor  A  of 
the  "Summary  of  Factors  Affecting  the 
Species"  section  of  this  rule). 

As  a  result  of  Fish  and  Wildlife 
Coordination  Act  activities,  the  Corps, 
in  1988,  initiated  a  section  7 
consultation  on  Eriastnim  densifolium 
ssp.  sanctorum  for  the  proposed  Seven 
Oaks  Dam  project  on  the  Santa  Ana 
River.  About  310  ha  (775  ac)  of  alluvial 
scrub  habitat  has  been  designated  for 
preservation  as  mitigation  for  impacts  to 
Eriastnim  densifolium  ssp.  sanctorum 
resulting  from  the  construction  of  the 
dam.  Approximately  176  ha  (440  ac)  of 
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this  area  appears  to  be  currently  suitable 
for  the  San  Bernardino  kangaroo  rat 
(Service  unpub.  GIS  maps  1997). 
However,  the  preserved  area  represents 
only  approximately  4  percent  of  the 
alluvial  scrub  foimd  in  this  area.  In 
addition,  based  on  recent  information 
provided  by  the  Corps,  the  majority  of 
this  conserved  habitat  will  not,  in 
contrast  to  previous  determinations, 
receive  scouring  events  (Corps  1998). 
Thus,  the  mitigation  preserve,  while 
providing  some  benefit,  is  likely  not 
adequate  to  conserve  the  subspecies. 

Local  and  Coimty  zomt^g  designations 
are  subject  to  change  and  do  not 
specifically  address  the  conservation 
and  management  needs  of  the  San 
Bernardino  kangaroo  rat.  However, 
numerous  jurisdictions  in  western 
Riverside  and  San  Bernardino  counties 
are  beginning  a  multi-spedes  habitat 
conservation  planning  process, 
including  coastal  sage  scrub-associated 
species,  and  benefit  to  the  kangaroo  rat 
may  result.  However,  commitments  for 
funding,  implementation  of  the  plan, 
and  resultant,  appropriate  changes  in 
land-use  regulations  to  protect  potential 
preserves  during  the  planning  process 
have  not  been  made. 

The  Riverside  Coimty  Habitat 
Conservation  Agency  is  implementing 
an  approved  habitat  conservation  plan 
for  the  federally  endangered  Stephens' 
kangaroo  rat  that  involves  the 
establishment  of  permanent  preserves  in 
western  Riverside  County  (Riverside 
County  Habitat  Conservation  Agency 
1996).  Because  the  San  Bernardino 
kangaroo  rat  occupies  a  largely  different 
habitat  type  than  that  of  the  Stephens' 
kangaroo  rat,  the  conservation  plan  for 
the  Stephens'  kangaroo  rat  will  not 
benefit  the  San  Bernardino  kangaroo  rat. 
Despite  extensive  surveys,  no  ciurent 
records  of  San  Bernardino  kangaroo  rats 
occur  within  any  of  the  reserves 
established  for  the  Stephens'  kangaroo 
rat  (Arthur  Davenport,  Service  pers. 
comm.  1997). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Habitat  for  the  San  Bernardino  kangaroo 
rat  has  been  severely  reduced  and 
fragmented  by  development  and  related 
activi^es  in  the  San  Bernardino  and  San 
Jacinto  Valleys.  Habitat  fragmentation 
results  in  loss  of  habitat,  reduced  habitat 
patch  size,  and  an  increasing  distance 
between  patches  of  habitat.  As  noted  by 
Andren  (1994)  in  a  discussion  of  highly 
fragmented  landscapes,  reduced  habitat 
patch  size  and  isolation  will  exacerbate 
the  effect  of  habitat  loss  on  a  species' 
persistence.  That  is,  the  loss  of  species, 
or  decline  in  population  size,  will  be 
greater  than  expected  from  habitat  loss 
alone.  The  loss  of  native  vertebrates. 


including  rodents,  due  to  habitat 
fragmentation  is  well  documented 
(Soule  et  al.  1992,  Andren  1994,  Bolger 
et  al.  1997). 

Isolated  populations  are  subject  to 
extirpation  by  manmade  or  natiu^l 
events,  such  as  floods  and  drought. 
Furthermore,  small  populations  may 
experience  a  loss  of  genetic  variability 
and  experience  inbreeding  depression 
(Lacy  1997).  Contributing  to  the 
fiagmentation  of  San  Bernardino 
kangaroo  rat  habitat  are  railroad  tracks, 
roads,  and  flood  control  channels.  These 
structures  appear  to  function  as 
movement  b^riers  to  the  San 
Bernardino  kangaroo  rat,  preventing 
movement  between  areas  of  suitable 
habitat. 

All  remaining  population  segments 
are  at  risk  due  to  their  small  size  and 
isolation.  This  is  especially  true  for  the 
four  smallest  populations  (i.e.,  City 
Creek,  Reche  Canyon,  Etiwanda,  and 
South  Bloomington).  Urbanization 
ocaus  throughout  most  of  the  San 
Bernardino  kangaroo  rat's  range  and  the 
remaining  larger  blocks  of  occupied 
habitat  (i.e..  slanta  Ana  River.  Lytle/ 
Cajon.  and  San  Jacinto  River)  now 
function  independently  of  each  other. 
This  isolation  of  occupied  patches 
places  the  entire  popiilation  of  San 
Bernardino  kangaroo  rat  at  risk  because 
recolonization  of  suitable  habitat 
following  local  extirpation  has  been 
precluded.  The  extirpation  of 
populations  from  local  catastrophes, 
such  as  flooding,  is  becoming  more 
probable  as  luban  development  further 
constricts  the  remaining  populations  to 
the  active  portion  of  the  flood  plain.  The 
largest  remaining  populations  are  now 
essentially  restricted  entirely  to  flood 
plain  habitats  and  vulnerable  to 
extirpation  by  naturally  occiuring 
events. 

Flood  control  stnictures  alter  both  the 
magnitude  and  distribution  of  flooding. 
In  the  absence  of  flood  scouring, 
sediments  and  organic  matter 
accumulate  over  time,  contributing  to 
senescence  of  the  alluvial  scrub 
community  and  its  conversion  to  coastal 
sage  scrub  or  chaparral  (Smith  1980, 
Wheeler  1991,  Jigour  and  McKeman 
1992).  The  dense  canopy  of  these 
communities  does  not  provide  the  open 
environment  required  by  the  San 
Bernardino  kangaroo  rat,  thereby 
reducing  the  habitat  suitability  for  the 
species  (Beatley  1976,  McKeman  1997). 
Within  the  active  channels,  the  confined 
flood  events  scour  too  frequently  to 
maintain  suitable  San  Bernardino 
kangaroo  rat  habitat. 

Tbe  intentional  destruction  of  areas 
occupied  by  declining  species  continues 
to  be  an  issue  of  serious  concern  and  is 


a  potential  threat  to  the  San  Bernardino 
kangaroo  rat.  The  propensity  of  some 
individuals  to  destroy  habitat  occupied 
by  declining  species,  in  an  apparent 
efibrt  to  remove  environmental 
concerns,  is  imderscored  by  the  illegal 
destruction  of  areas  occupied  by 
federally  listed  species.  Based  on 
information  available  to  the  Service, 
such  activities  frequently  occ\ir  within 
the  range  of  the  San  Bernardino 
kangaroo  rat  (Service  unpub.  info. 
1998).  The  illegal  destruction  of  habitat 
occupied  by  the  Stephens'  kangaroo  rat 
{Dipodomys  stephensi),  a  similar  animal 
that  occurs  within  the  range  of  the  San 
Bernardino  kangaroo  rat,  is 
representative  of  the  threats  facing  this 
subspecies. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
subspecies  in  developing  this  final  rule. 
The  remaining  populations  at  Qty  Creek 
(8  ha  (20  ac)>,  Etiwanda  (2  ha  (5  ac)), 
Reche  Canyon  (2  ha  (5  ac)),  and  South 
Bloomington  (0.8  ha  (2  ac))  are 
extremely  small,  isolated,  subject  to  the 
indirect  effects  of  urban  development 
(e.g.,  predation  due  to  house  cats),  likely 
prone  to  inbreeding  depression,  and 
therefore  have  little  chance  of  long-term 
survival  without  intensive  management. 
The  three  largest  remaining  populations 
(i.e..  Santa  Ana  River  (2,090  ha  (5,224 
ac)),  Lytle  and  Cajon  washes  (2,787  ha 
(6,967  ac)),  and  the  San  Jacinto  River 
(401  ha  (1,002  ac))),  are  also 
endangered.  The  Santa  Ana  River 
population  is  endangered  due  to  the 
disruption  of  the  hydrological  system, 
and  activities  such  as  sand  and  gravel 
mining  and  water  development  projects. 
The  Lytle  and  Cajon  wash  population  is 
endangered  due  to  disruption  of  the 
hydrological  system  and  activities  such 
as  encroaching  urban  development, 
sand  and  g^vel  mining,  and  flood 
control.  The  San  Jacinto  River 
population  is  endangered  due  to  its  near 
total  anthropogenic  restriction  to  the 
active  flood  plain,  and  activities  such  as 
urban  development,  sand  and  gravel 
mining,  water  development,  and  OHV 
activity.  In  addition,  all  of  these 
populations  are  at  risk  due  to  futiue 
development  projects  because  there  is 
no  conservation  plan  in  place  that 
ensures  their  preservation  in  the  wild. 
Therefore,  the  Service  finds  that  the 
action  to  list  the  San  Bernardino 
kangaroo  rat  as  endangered  is 
warranted.  Because  of  these  factors, 
even  in  the  absence  of  additional  future 
impacts,  the  San  Bernardino  kangaroo 
rat  is  now  in  danger  of  extinction 
throughout  all  or  a  significant  pcHtion  of 
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its  range.  Threatened  status  is  not 
appropriate  considering  the  extent  of 
loss  and  degradation  of  the  animal's 
habitat  and  the  vulnerabiUty  of -the 
remaining  populations. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  (i)  The  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
Usted  in  accordance  with  the  Act,  on 
which  are  foimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
consideration  or  protection  and;  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  Usted.  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
Usting  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at^the  time  a  species  is 
designated  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  San  Bernardino 
kangaroo  rat.  According  to  the  Service's 
regulations  (50  CFR  424.12(a)(1)), 
designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Critical  habitat  designation  for  the 
San  Bernardino  kangaroo  rat  is  not 
prudent  because  an  increase  in  the 
degree  of  threat  could  result.  This 
subspecies  is  found  in  fragmented 
habitat  composed  of  various  sage  scrub 
shrub  vegetation  in  the  presence  of 
sandy  soils.  As  stated  under  Factor  E  of 
the  "Summary  of  Factors  Affecting  the 
Species"  section,  intentional 
destruction  of  areas  occupied  by  Usted 
species  occurs  frequently  within  the 
range  of  the  San  Bernardino  kangaroo 
rat.  In  addition,  as  detailed  in  the 
emergency  rule  Usting  the  San 
Bernardino  kangaroo  rat  (63  FR  3840), 
threats  of  intentional  grading  directed 
specifically  at  habitat  for  the  San 
Bernardino  kangaroo  rat  have  been 
documented.  The  designation  of  critical 


habitat,  including  the  pubUcation  of 
maps  providing  precise  locations, 
would  bring  unnecessary  attention  to 
those  areas  of  the  range  that  are 
occupied  by  this  species  and  would 
encourage  acts  of  vandaUsm  or 
intentional  destruction  of  habitat.  This 
action  also  could  lead  to  an  increase  in 
activities  (such  as  discing  or  blading)  by 
landowners  who  do  not  want  Usted 
species  on  their  property.  The  possible 
misperception  that  critical  habitat 
designation  on  private  lands  necessarily 
imposes  restrictions  on  private 
landowners  would  be 
counterproductive  and  would  render 
cooperative  efforts  with  landowners  to 
recover  species  more  difficult. 

Moreover,  the  designation  of  critical 
habitat  for  the  San  Bernardino  kangaroo 
rat  is  not  prudent  due  to  the  lack  of 
benefit  to  the  species.  Section  7  of  the 
Act  requires  that  Federal  agencies 
ensiue  that  any  action  authorized, 
funded,  or  carried  out  not  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  Although  this 
requirement  is  in  addition  to  the  section 
7  prohibition  against  jeopardizing  the 
continued  existence  of  a  Usted  species, 
it  is  the  only  mandatory  legal 
consequence  of  a  Critiral  habitat 
designation.  The  Act's  section  7 
implementing  regulations  define 
"jeopardizing  the  continued  existence 
or'  and  "destruction  or  adverse 
modification  of*  in  virtually  identical 
terms.  "Jeopardize  the  continued 
existence  of  means  engage  in  an  action 
"that  reasonably  would  be  expected 
*  *  *  to  reduce  appreciably  the 
likelihood  of  both  Uie  survival  and 
recovery  of  a  listed  species." 
"Destruction  or  adverse  modification" 
means  an  "alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
Usted  species."  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  Usted  species,  in  the  case  of  critical 
habitat  by  reducing  the  value  of  the 
habitat  so  designated.  Thus  actions 
satisfying  the  standard  for  adverse 
modification  are  nearly  always  fotmd  to 
also  jeopardize  the  species'  contiiiued 
existence. 

The  Service  considers  all  suitable 
habitat  associated  with  Lytle  and  Cajon 
washes  and  the  Santa  Ana  River  to  be 
essential  for  the  conservation  of  the  San 
Bernardino  kangaroo  rat.  Without  these 
areas,  recovery  of  the  San  Bernardino 
kangaroo  rat  would  not  be  possible. 
Given  that  the  suitable  habitat  is 
considered  occupied,  all  Federal 
activities  that  would  impact  habitat  at 
these  locales  would  require  consultation 
under  section  7  of  the  Act.  Accordingly, 


any  activity  that  would  be  determined 
to  cause  an  adverse  modification  to 
critical  habitat  also  likely  would 
jeopardize  the  continued  existence  of 
this  subspecies  given  its  restricted 
distribution  and  imperiled  status. 
Therefore,  the  designation  of  critical 
habitat  woiild  have  no  net  benefit  to  the 
conservation  of  the  species  in  these 
areas. 

The  same  argument  appUes  to  the 
population  of  San  Bernardino  kangaroo 
rats  associated  with  the  San  Jacinto 
River,  except  for  a  large  area  of 
unoccupied  habitat  that  may  be  needed 
for  conservation  of  this  animal. 
However,  the  area  of  imoccupied  habitat 
is  in  private  ownership.  Designation  of 
critical  habitat  provides  no  limitations 
or  constraints  on  private  landowners  if 
there  is  no  Federal  involvement  and,  as 
such,  provides  this  species  with  no 
additional  conservation  benefit  beyond 
Usting.  This  area  is  characterized  as  a 
broad,  relatively  flat,  valley  that  is 
essentiaUy  bisected  by  the  channeUzed 
San  Jacinto  River.  Therefore,  urban  and 
industrial  development  can  likely 
proceed  and  encroach  upon  the  area 
needed  for  conservation  of  the  San 
Bernardino  kangaroo  rat  without  the 
need  of  Federal  permits  (e.g.,  per  section 
404  of  the  Clean  Water  Act).  Because  the 
designation  of  critical  habitat  in  this 
area  would  also  have  minimal  or  no  net 
benefit  to  the  conservation  of  the  San 
Bernardino  kangaroo  rat  given  the 
potential  intentional  destruction  threat, 
conservation  of  the  animal  would  be 
better  served  through  the  recovery 
planning  and  implementation  process. 

The  Service  acknowledges  that 
critical  habitat  designation,  in  some 
situations,  may  provide  limited  value  to 
a  species  by  identifying  areas  important 
for  the  conservation  of  the  species  and 
calling  attention  to  those  areas  in 
special  need  of  protection.  Critical 
habitat  designation  of  unoccupied 
habitat  may  also  benefit  a  species  by 
alerting  Federal  action  agencies  to 
potential  issues  and  allowing  them  to 
evaluate  proposals  that  may  affect  these 
areas.  However,  in  this  case,  given  the 
famiUarity  of  the  distribution  of  the  San 
Bernardino  kangaroo  rat  to  local 
planning  agencies  and  regulatory  , 
agencies  such  as  the  Corps,  and  its  close 
relationship  to  areas  identified  as  waters 
of  the  United  States,  deriving  any 
benefit  from  designation  of  critical 
habitat  is  unlikely.  Additionally  the 
increased  risk  of  adverse  pubUc  reaction 
from  designation  of  critical  habitat 
exceeds  any  potential  benefits  to  the 
species  from  such  designation. 
Conservation  of  the  San  Bernardino 
kangaroo  rat  would  be  accomplished 
more  efficiently  through  the  recovery 
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process  and  the  jeopardy  prohibition  of 
section  7. 

As  for  all  the  known  remaining 
populations  (Qty  Creek  (8  ha  (20  ac)), 
Etiwanda  (2  ha  (5  ac)),  Heche  Canyon  (2 
ha  (5  ac)),  and  South  Bloomington  (0.8 
ha  (2  ac),  designation  of  critical  habitat 
would  not  assist  in  conservation  of 
these  groups  because  of  their  critically 
small  size  and  complete  isolation  from 
the  three  remaining,  relatively  large 
groups  (i.e.,  Lytle  and  Cajon  washes, 
Santa  Ana,  and  San  Jacinto)  due  to 
luban  development.  These  fragmented 
and  isolated  portions  of  the  overall 
population  will  need  continual  high 
intensity  management  to  sustain  them. 

Accordingly,  the  Service  concludes 
that  any  benefit  from  designation  of 
critical  habitat  is  far  outweighed  by  the 
increase  in  the  degree  of  threat  to  the 
subspecies.  Therefore,  designation  of 
critical  habitat  for  the  San  Bernardino 
kangaroo  rat  is  not  prudent. 

The  Service  will  continue  in  its  efforts 
to  obtain  more  information  on  the  San 
Bernardino  kangaroo  rat  biology  and 
ecology,  including  essential  habitat 
characteristics  particvdarly  in  regard  to 
stream  flow  regimes,  current  and 
historical  distribution,  and  existing  and 
potential  sites  that  can  contribute  to 
conservation  of  the  species.  The 
information  resulting  from  this  effort 
will  be  used  to  identify  measiues 
needed  to  achieve  conservation  of  the 
species,  as  defined  under  the  Act.  Such 
measures  could  include,  but  are  not 
limited  to,  development  of  conservation 
agreements  with  the  State,  other  Federal 
agencies,  local  governments,  private 
landowners,  and  organizations. 

Available  Conserration  Measures 

Conservation  meastires  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encouirages 
and  results  iii  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States.and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  Usted  plants  and  animals  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 


this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  subsequently  Usted,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  agencies  expected  to  have 
involvement  with  the  San  Bernardino 
kangaroo  rat  or  its  habitat  include  the 
Corps  and  the  Environmental  Protection 
Agency  due  to  their  permit  authority 
imder  section  404  of  the  Clean  Water 
Act.  The  Federal  Aviation 
Administration  has  jurisdiction  over 
areas  with  potentially  suitable  San 
Bernardino  kangaroo  rat  habitat  in  the 
vicinity  of  Redlands^iuiicipal  Airport 
and  Norton  Air  Force  Base  in  San 
Bernardino  County.  The  Federal 
Highway  Administration  vtdll  likely  be 
involved  through  potential  funding  of 
highway  construction  projects  near 
Devore,  Rancho  Cucamonga,  Rialto,  and 
San  Bernardino  (San  Bernardino 
County).  Because  the  San  Bernardino 
kangaroo  rat  occurs  on  Norton  Air  Force 
Base  (San  Bernardino  County),  the  U.S. 
Air  Force  will  likely  be  involved 
through  the  transfer  of  Federal  lands  to 
a  non-Federal  entity  and  the  conversion 
of  this  area  to  a  civiUan  airport.  The 
BLM  has  jurisdiction  over  a  portion  of 
the  habitat  occupied  by  the  San 
Bernardino  kangaroo  rat  along  the  Santa 
Ana  River.  The  Forest  Service  will 
likely  be  involved  because  populations 
of  the  San  Bernardino  kangaroo  rat 
occur  within  or  near  the  boundaries  of 
the  Cleveland  National  Forest  and  San 
Bernardino  National  Forest.  The  Bureau 
of  Reclamation  may  be  involved  through 
the  potential  funding  of  water 
reclamation  and  flood  control  projects. 
The  Bureau  of  Indian  Affairs  may  be 
involved  with  this  taxon  at  Soboba 
Indian  Reservation  (Riverside  Coimty). 
The  Federal  Housing  Administration 
could  potentially  be  involved  through 
loans  for  housing  projects  in  the  region. 
The  Federal  Energy  Regulatory 
Commission  could  be  involved  in 
projects  affecting  existing  or  proposed 
transmission  lines  in  the  Santa  Ana 
River  or  Etiwanda  Creek  areas. 


The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  vrildUfe.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illeg^y.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildhfe  under  certain  circiunstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22. 17.23,  and  17.32.  Such 
permits  are  available  for  scientific 
piuposes,  to  enhance  the  propagation  or 
siuvival  of  the  species,  or  for  incidental 
take  in  coimection  with  otherwise 
lawful  activities. 

It  is  the  poUcy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practical  at  the  time  a  species  is 
listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
poUcy  is  to  increase  public  awareness  of 
the  effect  of  Usting  on  proposed  and 
ongoing  activities  witMn  a  species' 
range,  and  to  assist  the  public  in 
identifying  measures  needed  to  protect 
the  species.  The  Service  beUeves  that, 
based  upon  the  best  available 
information,  the  following  actions  will 
not  result  in  a  violation  of  section  9, 
provided  these  activities  are  carried  out 
in  accordance  with  existing  regulations 
and  permit  requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g.. 
grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pesticide/herbidde 
application,  pipelines  or  utifity  lines 
crossing  suitable  habitat)  when  such 
activity  is  conducted  in  accordance  with- 
any  reasonable  and  prudent  measures 
given  by  the  Service  in  a  consultation 
conducted  under  section  7  of  the  Act; 

(2)  Casual,  dispersed  human  activities 
on  foot  or  horseback  (e.g.,  bird 
watching,  sightseeing,  photography, 
camping,  hiking); 
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(3)  Residential  landscape 
maintenance,  including  the  clearing  of 
vegetation  around  one's  personal 
residence  as  a  fire  break;  and 

(4)  Road  kills  or  injuries  to  the  San 
Bernardino  kangaroo  rat  by  vehicles  on 
designated  public  roads. 

The  Service  believes  that  the 
following  might  potentially  result  in  a 
violation  of  section  9;  however,  possible 
violations  are  not  limited  to  these 
actions  alone: 

(1)  Take  of  San  Bernardino  kangaroo 
rat,  which  includes  harassing,  banning, 
pursiung,  hunting,  shooting,  wounding, 
killing,  trapping,  capturing,  or 
collecting,  or  attempting  any  of  these 
actions,  except  in  accordance  with 
applicable  Federal  and  State  fish  and 
wildlife  conservation  laws  and 
regulations; 

(2)  Possess,  sell,  deliver,  cany, 
transport,  or  ship  illegally  taken  San 
Bernardino  kangaroo  rats; 

(3)  Unlawful  destruction  or  alteration 
of  San  Bernardino  kangaroo  rat  habitat 
by  discing,  grading,  sand  or  gravel 
mining,  flooding,  vehicle  operation,  or 
other  activities  that  result  in  the 
destruction  of  vegetative  composition, 
substrate  composition,  or  other 
intentional  activity  that  impacts 
breeding,  feeding,  or  availability  of 
cover; 

(4)  Application  of  pesticides/ 
herbicides  in  violation  of  label 
restrictions; 

(5)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  or  to  obtain  approved 
guidelines  for  actions  within  the 
kangaroo  rat  habitat  should  be  directed 
to  the  Service's  Carlsbad  Field  Office 


(see  ADDRESSES  section).  Requests  for 
copies  of  the  regulations  concerning 
listed  animals  and  inquiries  regarding 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  NE.  11th  Avenue,  Portland,  Oregon 
97232-4181  (telephone  503/231-6241; 
facsimile  503/231-6243). 

Reasons  for  Effective  Date 

The  Service  is  concerned  that  the 
issuance  of  the  final  rule  for  the  San 
Bernardino  kangaroo  rat  will  result  in 
the  destruction  of  habitat  essential  for 
maintaining  the  remaining  populations 
of  this  animal  if  not  made  effective  upon 
publication.  There  are  a  number  of 
projects  poised  for  development  that 
would  both  directly  and  indirectly 
impact  this  animal.  Because  of  the 
immediate  threat  posed  by  these 
activities,  the  Service  finds  that  good 
cause  exists  for  this  rule  to  take  effect 
immediately  upon  publication  in 
accordance  with  5  U.S.C.  553(d)(3),  so 
that  the  protections  implemented  imder 
the  emergency  rule  will  not  lapse. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment  or 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  (4)(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  PR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  the  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  reduction  Act,  44  U.S.C. 
3501  et  seq.  is  required.  An  information 


collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  This  rule  does  not  alter  that 
information  collection  requirement.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.22. 

References  Qted 

A  complete  list  of  references  dted  in 
this  rule  is  available  upon  request  fitim 
the  Carlsbad  Field  Office  of  the  U.S. 
Fish  and  Wildlife  Service  (see 
ADDRESSES  section). 

Anther 

The  primary  author  of  this  final  rule 
is  Arthur  Davenport  of  the  Carlsbad 
Field  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Fait  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regidations,  as 
follows: 

PART  17— (AMENDEiq 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
MAMMALS,  to  the  List  of  Endangered 
and  Threatened  Wildlife  to  read  as 
follows: 

f  17.1 1    Endangered  and  threatened 


•       •       • 
(h)*  •  • 


Common  name 


Sdenlific  name 


Histofic 
range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status 


Wtwn 
Hsted 


Critical 
hatiiiat 


Special 
rules 


Mammals 


Kangaroo  rat  San 
Bemardmo. 


Dipodomys  meniami 
parvus. 


U.SA  (CA) NA :. E 


645 


NA 


NA 
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Dated:  September  IS,  1998. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  98-25545  Filed  9-23-98;  8:45  am] 
BILIJNQ  CODE  4310-66-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)iic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Rural  UtilltiM  S«rvic« 

7  CFR  Part  1755 

RUS  Specification  for 
Telecommunications  Cable  Splicing 
Connectore 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  amend  its  regulations 
on  Telecommunications  Standards  and 
Specifications  for  Materials,  Equipment, 
and  Construction,  by  rescinding  RUS 
Bulletin  345-54,  RUS  Specification  for 
Telephone  Cable  Splicing  Connectors, 
PE-52,  and  codifying  the  revised 
specification,  RUS  Specification  for 
Telecommunications  Cable  Splicing 
Connectors.  The  revised  specification 
will  update  the  relevant  engineering  and 
technical  requirements  for 
telecommimications  splicing  connectors 
including  provisions  for  mechanical 
fiber  optic  splicing  connectors. 
DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  RUS 
or  be  postmarked  no  later  November  23, 
1998. 

ADDRESSES:  Comments  should  be 
mailed  to  Orren  E.  Cameron  HI,  Director, 
Telecommunications  Standards 
Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agrioxlture,  1400 
Independence  Avenue,  SW,  STOP  1598, 
Washington,  DC  20250-1598.  RUS 
requests  an  original  and  three  copies  of 
all  comments  (7  CFR  part  1700).  All 
comments  received  will  be  made 
available  for  public  inspection  at  room 
2835,  South  Building,  U.S.  Department 
of  Agriculture,  1400  Independence 
Avenue.  SW,  STOP  1598  Washington, 
DC  20250-1598  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
holidays,  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlie  1.  Harper,  Jr.,  Chief,  Outside 
Plant  Branch,  Telecommunications 
Standards  Division,  Rural  Utilities 
Service.  U.S.  Department  of  Agriculture, 


1400  Independence  Avenue,  SW.  STOP 
1598,  Washington,  DC  20250-1598, 
telephone  (202)  720-0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in 
section  3  of  the  Executive  Order. 

In  accordance  with  the  Executive 
Order  and  the  rule:  (1)  All  state  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  will  be 
preempted:  (2)  no  retroactive  effect  will 
be  given  to  the  rule;  and.  (3) 
administrative  proceedings  are  required 
to  be  exhausted  prior  to  initiating 
litigation  against  the  Department.  (See  7 
U.S.C.  6912). 

Regulatory  Flexibility  Act  Certificatioii 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  and  therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  rule.  This  proposed  rule 
involves  standards  and  specifications, 
which  may  increase  the  short-term 
direct  costs  to  the  RUS  borrower. 
However,  the  long-term  direct  economic 
costs  are  reduced  through  greater 
durability  and  lower  maintenance  cost 
over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

The  information  collection  and 
recordkeeping  requirements  contained 
in  this  proposed  rule  were  approved  by 
OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended)  imder  control 
niunber  0572-0059.  Comments 
concerning  these  requirements  should 
be  directed  to  F.  Lamont  Heppe,  Jr., 
Director,  Program  Development  and 
Regulatory  analysis,  USDA,  RUS,  Stop 
1522,  Washington.  DC  20250-1522. 


National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
himian  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  No.  10.851.  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  No. 
10.852,  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington,  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  final  rule  related  notice 
entitled,  "Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  excludes 
RUS  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  tmder  this  Order. 

Unfunded  Mandates 

This  proposed  rule  contains  no 
federal  mandates  (under  the  regulatory 
provision  of  Title  II  of  the  Unfimded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus  this  proposed  rule  is  not 
subject  to  the  Unfimded  Mandates 
Reform  Act. 

Background 

RUS  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  seciu«  RUS 
financing.  RUS  issues  standards  and 
specifications  for  the  construction  of 
telecommunications  facilities  financed 
with  RUS  loan  funds.  RUS  is  proposing 
to  rescind  Bulletin  345-54,  "RUS 
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Specification  for  Telephone  Cable 
Splicing  Connectors,  PE-52,"  and  to 
codify  the  revised  standard  at  7  CFR 
1755.521,  "RUS  Specification  for 
Telecommunications  Cable  Splicing 
Connectors." 

RUS  Bulletin  345-54  (PE-52)  contains 
mechanical  and  environmental 
requirements,  desired  design  features, 
and  test  methods  for  evaluation  of 
copper  cable  splicing  connectors. 
Because  of  technological  advancements 
made  in  materials  used  to  fabricate 
copper  cable  splicing  connectors  and 
test  methods  used  to  demonstrate  the 
functional  reliability  of  copper  cable 
splicing  connectors  over  the  past  25 
years,  tihe  cuirent  mechanical  and 
environmental  performance 
requirements  and  test  methods  for 
evaluating  the  reliability  of  copper  cable 
splicing  connectors  specified  in  the 
current  specification  have  become 
outdated.  To  allow  RUS  borrowers  to 
take  advantage  of  these  improved 
materials  and  test  methods,  the  current 
specification  will  be  revised  to  update 
the  mechanical  and  environmental 
performance  requirements  and  test 


methods  used  to  evaluate  the  reliability 
of  copper  cable  splicing  connectors. 
The  current  specification  does  not 
include  a  section  for  evaluating  the 
mechanical,  electrical,  and 
environmental  reliability  of  mechanical 
fiber  optic  splicing  connectors  because 
at  the  time  the  specification  was 
written,  no  such  requirements  were 
needed  because  no  such  type  of  splicing 
connectors  existed.  Since  that  time, 
splicing  connectors  designed  for  use 
with  fiber  optic  cables  have  been 
fabricated.  Since  RUS  borrowers  are 
providing  telecommunication  services 
over  fiber  optic  cables,  the  ciurent 
specification  will  be  revised  to  include 
end  product  performance  requirements 
and  test  methods  used  to  evaluate  the 
mechanical,  electrical,  and 
environmental  reliability  of  spUdng 
connectors  designed  for  use  with  fiber 
optic  cables. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs-telecommunications. 
Reporting  and  recordkeeping 
requirement.  Rural  areas. 
Telecommunications. 


For  reasons  set  out  in  the  preamble, 
RUS  proposes  to  amend  Chapter  XVn  of 
title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION. 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authortty:  7  U.S.C.  901  et  seq.,  1921  et 
seq.,  6941  et  seq. 

f175S.97    [Anwnded] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  RUS  Bulletin  345-54 
from  the  table. 

3.  Section  1755.98  is  amended  by 
adding  the  entry  1755.521  to  the  table 
in  niunerical  order  to  read  as  follows: 

f175S.9e    List  of  telephone  standards  and 
spsciflcattons  Indudsd  In  other  7  CFR 


Section 


Issue  date 


Title 


1755.521 (Ellective  date  of  final  rule] 


RUS  Specification  for  Telecommunications  Cabte  Spkctng  Conr>eo- 
tors. 


4.  Section  1755.521  is  added  to  read 
as  follows: 

11755.521    RUSspsclflcationfor 
tsleconMnunlcations  caMe  spllclnj 


(a)  Scope.  (1)  The  purpose  of  this 
specification  is  to  inform  manufacturers 
and  users  of  copper  cable  splicing 
connectors  and  mechanical  fiber  optic 
splicing  connectors  of  the  engineering 
and  technical  requirements  that  are 
considered  necessary  for  satisfactory 
performance  in  rural  outside  plant 
environments.  Included  are  the  relevant 
electrical,  mechanical,  optical,  and 
environmental  requirements,  desired 
design  features,  and  test  methods  for 
evaluation  of  copper  cable  splicing 
connectors  and  fiber  optic  splicing 
connectors. 

(2)  All  connectors  purchased  after  this 
specification  takes  effect,  for  projects 
involving  RUS  loan  hmds  subject  to  this 
specification,  must  have  been  accepted 
by  RUS  Technical  Standards  Committee 
"A"  (Telecommunications). 

(i)  Connectors  that  have  been 
previously  accepted  by  Technical 
Standards  Committee  "A" 


(Telecommimications)  prior  to  the 
effective  date  of  this  specification  must 
qualify  to  this  specification. 
Manulacturers  will  be  given  up  to  nine 
months  to  qualify  to  this  specification 
after  the  effective  date. 

(ii)  All  changes  in  design  of 
connectors  must  be  submitted  to  RUS 
for  acceptance.  RUS  will  be  the  sole 
authority  on  what  constitutes  a  design 
change. 

(3)  American  Society  for  Testing  and 
Materials  Specifications  (ASTM)  G  21- 
90,  Practice  for  Determining  Resistance 
of  Synthetic  Polymeric  Materials  to 
Fungi;  ASTM  A  276-91a,  Specification 
for  Stainless  and  Heat-Resisting  Steel 
Bars  and  Shapes;  and  ASTM  D  456&-94, 
Standard  Test  Methods  for  Electrical 
Performance  Properties  of  Insulations 
and  Jackets  tar  Telecommunications 
Wire  and  Cable,  referenced  in  this 
section  are  pending  approval  of 
incorporation  by  reference  by  the  Office 
of  the  Federal  Register.  Copies  of  ASTM 
standards  are  available  for  inspection 
during  normal  business  hours  at  RUS, 
room  2843.  U.S.  Department  of 
Agrioilture.  1400  Independence 


Avenue.  SW.,  Washington,  DC  20250- 
1598  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC  20001. 
Copies  are  available  from  ASTM,  100 
Barr  Harbor  Drive,  W.  Conshohocken. 
Pennsylvania  19428-2959,  telephone 
number  (610)  832-0585. 

(4)  Electronics  Industries  Association 
Standards  (EIA)-455-4A,  Fiber  Optic 
Connector/Component  Temperature 
Life:  EIA-455-6A,  Cable  Retention  Test 
Procedure  for  Fiber  Optic  Cable 
Intercoimecting  Devices;  EIA-455-21, 
Mating  Durability  of  Fiber  Optic 
Interconnecting  Devices;  EIA-455-34. 
Interconnection  Device  Insertion  Loss 
Test;  and  EIA-455-171,  Attenuation  by 
Substitution  Measurement — for  Short- 
Length  Multimode  Graded-Index  and 
Single-Mode  Optical  Fiber  Cable 
Assemblies,  referenced  in  this  section 
are  pending  approval  of  incorporation 
by  reference  by  the  Office  of  the  Federal 
Register.  Copies  of  EIA  standards  are 
available  for  inspection  during  normal 
business  hours  at  RUS.  room  2843,  U.S. 
Department  of  Agricultiue.  1400 
Independence  Avenue,  SW.. 
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Washington,  DC  20250-1598  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC  20001.  Copies  are 
available  from  Global  Engineering 
Documents,  15  Inverness  Way  East, 
Englewood,  CO  80112,  telephone 
number  (303)  792-2181. 

(5)  Electronic  Industries  Association/ 
Telecommunications  Industries 
Association  Standards  (EIA/TIAM55- 
3A,  Procedure  to  Measure  Temperature 
Cycling  Effects  on  Optical  Fibers, 
Optical  Cable,  and  Cfther  Passive  Fiber 
Optic  Components;  EIA/TIA-455-12A, 
Fluid  Immersion  Test  for  Fiber  Optic 
Components;  and  EIA/TIA-455-107, 
Return  Loss  for  Fiber  Optic 
Components,  referenced  in  this  section 
are  pending  approval  of  incorporation 
by  reference  by  the  Office  of  the  Federal 
Register.  Copies  of  EIA/TLA  standards 
are  available  for  inspection  during 
normal  business  boiu^  at  RUS,  room 
2843,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1598  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC  20001.  Copies  are 
available  bora  Global  Engineering 
Documents,  15  Inverness  Way  East, 
Englevkrood.  CO  80112,  telephone 
number  (303)  792-2181. 

(6)  Telecommunications  Industries 
Association/Electronics  Industries 
Association  Standards  (TIA/EIA>-455- 
5B,  Humidity  Test  Proced\u«  for  Fiber 
Optic  Components;  and  TIA/EIA-455- 
IIB.  Vibration  Test  Procedure  for  Fiber 
Optic  Components  and  Cables, 
referenced  in  this  section  are  pending 
approval  of  incorporation  by  reference 
by  the  Office  of  the  Federal  Register. 
Copies  of  TLA/EIA  standards  are 
available  for  inspecti(m  during  normal 
business  houra  at  RUS,  room  2843,  U.S. 
Department  of  Agriculture,  Washington 
DC  20250-1598  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington  DC. 
Copies  are  available  bom  Global 
Engineering  Dociunents,  15  Inverness 
Way  East.  Englewood.  CO  80112. 
telephone  number  (303)  792-2181. 

(b)  Materials.  (1)  The  plastic 
components  used  in  splicing  connectors 
shall  be  resistant  to  chemical  attack, 
fungus  growth,  and  growth  of 
contaminating  films  as  specified  in 
ASTM  G  21-90.  Metalhc  materials  used 
in  splicing  connectora  shall  have  a 


corrosion  resistance  equivalent  to 
nickel-chrome  stainless  steel  in 
accordance  with  ASTM  A  276-91a. 

(2)  All  spUcing  connectora  shaU  be 
fiUed. 

(3)  The  manufacturer  shall 
demonstrate  that  a  quality  assurance 
program,  satisfactory  to  RUS,  is  in  place 
to  guarantee  all  material  and  product 
specifications  are  met.  The  program 
shall  include  the  following: 

(i)  Incoming  inspection  of  raw 
materials; 

(ii)  In-process  inspection  of  the  spUce 
components; 

(iii)  Final  inspection  of  the  spUce 
(Htxluct: 

(iv)  Calibration  procedures  for  all  test 
equipment  used  in  the  quaUfication  of 
the  product;  and 

(v)  Recall  proced\u«s  in  the  event  out- 
of-calibration  equipment  is  identified. 

(c)  Performance  criteria  and  test 
procedures  for  copper  cable  splicing 
connectors. — (1)  General  Information,  (i) 
Copper  cable  splicing  connectors  have 
the  function  of  splicing  one  or  more 
combinations  of  No.  19  through  No.  26 
American  Wire  Gauge  (AWG)  copper 
conductors.  Cable  used  for  these  tests 
shall  be  RUS  accepted. 

(ii)  The  manufacturer  shall  specify  the 
wire  gauge  range  for  the  coimector  or 
connectors  submitted  to  RUS  for 
acceptance.  The  stripping  of  conductor 
insulation  shall  not  be  permitted. 

(iii)  The  manufacturer  shall  specify 
the  splicing  configuration  for  the 
coimector,  i.e.,  inUne.  butt,  tap.  or  other. 

(iv)  The  manufactiuer  shall  perform 
adequate  inspecticns  and  tests  to 
demonstrate  that  copper  cable  splicing 
connectOTs  and  their  components 
comply  with  RUS  requirements. 

(v)  Unless  otherwise  specified,  all 
tests  shall  be  performed  at  a  temperature 
of  24  ±  3»C  (75  ±  5»F)  and  a  relative 
hiunidity  (RH)  of  up  to  55  percent  (%). 

(2)  Test  samples,  (i)  Unless  otherwise 
specified,  all  test  samples  shall  be 
assembled  for  each  connector  type  as 
follows: 

(A)  Largest  specified  gauge  wire 
cramected  with  largest  specified  gauge 
wire; 

(B)  Smallest  specified  gauge  wire 
connected  with  smallest  specified  gauge 
wire;  and 

(C)  Smallest  specified  gauge  wire 
connected  with  largest  specified  gauge 
wire.  For  connectora  which  can  connect 


more  than  2  wires,  assemble  the  greatest 
number  of  smallest  gauge  wires 
connected  with  one  of  the  largest  gauge 
wires. 

(ii)  For  each  test  required.  5  samples 
from  each  of  the  categories  in  paragraph 
(c)(2)(i)  of  this  section  shall  be  tested.  A 
total  of  15  samples  will  be  needed  for 
each  test. 

(iii)  The  test  results  for  each  sample 
shall  be  submitted  in  tabulated  form. 

(3)  Connection  resistance  test,  (i) 
Thirty  (30)  4  inch  (in.)  (102  millimeter 
(mm)]  pieces  shall  be  cut  fit>m 
appropriate  gauged  wire  and  assembled 
in  the  connectora  in  accordance  with 
paragraph  (c)(2)  of  this  section  using  the 
connector  manufacturer's  instructions. 
For  resistance  measurements,  expose 
the  copper  conductora  of  the  test  leads 
by  removing  0.5  in.  to  1  in.  (12  mm  to 
25  mm)  of  insulation  frt>m  the  end  of  the 
test  leads. 

(ii)  Fifteen  (15)  8  in.  (203  mm)  pieces 
shall  be  cut  from  the  appropriate  gauged 
wire  for  use  as  control  wire  samples. 

(iii)  The  resistance  of  each  test  sample 
and  a  corresponding  control  wire  shall 
be  measiu«d  and  recorded.  The 
resistance  of  each  test  sample  shall  not 
exceed  the  resistance  of  the 
corresponding  control  wire  sample  by 
more  than  7  percent. 

(iv)  Each  test  sample  shall  be  held  and 
each  coimector  shall  be  twisted  90 
degrees  aroimd  the  wire  axis  once  in 
eadh  direction.  After  twisting,  the 
resistance  of  the  test  sample  shall  be 
measured  and  recorded.  The  resistance 
of  each  test  sample  shall  not  exceed  the 
resistance  of  the  corresponding  control 
wire  sample  by  more  than  9  percent. 

(4)  Heat-cold  cycling  test,  (i)  After 
completion  of  the  connection  resistance 
test,  the  test  samples  shall  be  subjected 
to  the  heat-cold  cycling  test. 

(ii)  The  test  samples  shall  be  placed 
in  an  environmental  test  chamber  and 
exposed  to  the  tanpoature  cycle  of 
Figure  1  for  five  cmnplete  cycles.  The 
step  functim  nature  of  the  temperature 
changes  may  be  achieved  by  inserticm 
and  removal  of  the  test  samples  bom.  the 
chamber.  The  soak  time  at  each 
temperature  shall  be  four  houra.  The  test 
samples  shall  be  removed  from  the  test 
chamber  at  the  craiclusicm  of  the  five- 
cycle  poiod  and  shall  be  allo%ved  to 
return  to  room  temperature.  Figure  1  is 
as  follows: 
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Temperature 


FIGURE  1 
HEAT-COLD  CYCLING 
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(iii)  No  measurements  shall  be  made  at  this  time. 

(5)  Vibration,  (i)  After  the  completion  of  the  heat-cold  cycling  test,  the  test  samples  shall  be  subjected  to  the 
vibration  test. 

(ii)  A  vibration  machine  shall  be  used  which  produces  a  simple  harmonic  motion  having  .06  inch  (1.52  mm)  maximum 
total  excursion,  cycling  from  10  to  55  to  10  Hertz  within  1  minute.  A  monitoring  circuit  shall  be  used  which  is 
capable  of  detecting  momentary  opens  of  10  microseconds  or  longer. 

(iii)  Each  test  sample  shall  be  supported  by  a  pegboard  as  indicated  in  Figure  2,  which  is  attached  to  the  vibration 
machine.  The  test  samples  and  monitoring  circuit  shall  be  electrically  connected  in  series.  Wires  shall  not  be  cut 
short.  Figure  2  is  as  follows: 


Figure  2 
Vibration  Test  Setup 
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(iv)  The  test  samples  shall  be  vibrated  for  a  total  of  3  hours,  1  hour  in  each  of  the  3  mutually  exclusive  planes 
as  indicated  in  Figure  3.  The  direct  ciuient  (dc)  through  the  test  samples  shall  be  monitored  for  any  fluctuations 
or  momentary  opens.  Fluctuations  or  momentary  opens  shall  be  less  than  or  equal  to  10  microseconds.  Figure  3  is 
as  follows: 


Figure  3 

Vibration  in  Three  Mutually 
Exclusive  Planes 


51024 


Federal  Register /Vol.  63,  No.  185  /  Thursday,  September  24,  1998  /  Proposed  Rules 


(v)  After  completion  of  the  vibration  test,  the  test  samples  shall  be  removed  from  the  vibration  machine  and  the 
connection  resistance  of  each  test  sample  shall  be  measured.  The  resistance  of  each  test  sample  shall  not  exceed  the 
resistance  of  the  corresponding  control  wire  sample  by  more  than  13  percent. 

(vi)  The  test  samples  may  be  discarded  after  completion  of  the  vibration  test. 

(6)  Insulation  resistance — humidity  cycle,  (i)  Thirty  (30)  15  in.  (381  mm)  pieces  shall  be  cut  from  the  appropriate 
gauged  wire  and  assembled  in  the  connectors  in  accordance  with  paragraph  (c)(2)  of  this  section  using  the  connector 
manufacturer's  instructions.  For  insulation  resistance  measurements,  expose  the  copper  conductors  of  the  test  leads 
by  removing  0.5  in.  to  1  in.  (12  mm  to  25  mm)  of  insulation  from  the  ends  of  the  test  leads.  The  exposed  copper 
conductors  of  the  test  leads  shall  be  twisted  together  as  indicated  in  Figure  4  as  follows: 


Figure  4 

Insulation   Resistance 
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(ii)  The  test  samples  shall  be  placed  in  an  environmental  test  chamber  at  95  ±  3%  RH  and  temperature  cycled 
per  Figure  5  for  a  period  of  30  days.  Figiu«  5  is  as  follows: 

FIGURES 
HUMIDITY  TEMPERATURE  CYCLE 
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(iii)  After  the  test  samples  have  been 
allowed  to  stabilize  at  room  temperature 
and  himiidity,  the  insulation  resistance 
of  the  test  sample  leads  to  ground  shall 
be  greater  than  or  equal  to  100,000 
megohms  when  tested  in  accordance 
with  ASTM  D  4566-94  using  a  test 
voltage  of  250  volts  dc. 

(7)  Insulation  resistance — water  soak: 
(i)  Thirty  (30)  15  in.  (381  mm)  pieces 
shall  be  cut  from  the  appropriate  gauged 
wire  and  assembled  in  the  connectors  in 
accordance  with  paragraph  (c)(2)  of  this 
section  using  the  connector 
manufacturer's  instructions.  For 
insulation  resistance  measurements, 
expose  the  copper  conductors  of  the  test 
leads  by  removing  0.5  in.  to  1  in.  (12 
mm  to  25  mm)  of  insulation  from  the 
ends  of  the  test  leads.  The  exposed 
copper  conductors  of  the  test  leads  shall 
be  twisted  together  as  indicated  in 
Figure  4. 

(ii)  A  solution  of  distilled  or  tap  water 
and  sodium  chloride  (5  percent  by 
weight)  shall  be  prepared  and  placed  in 
a  glass  container. 

(iii)  The  connectors  of  the  test 
samples  shall  be  immersed  in  the 
solution  except  for  the  twisted  test  leads 
of  the  test  samples.  A  copper  electrode 
shall  be  inserted  into  the  solution. 

(iv)  After  the  system  (immersed 
connectors  and  solution)  has  stabilized 
for  2  hours,  the  first  insulation 
resistance  measurement  of  the  test 
sample  leads  to  the  copper  electrode 
shall  be  taken.  The  insulation  resistemce 
shall  be  performed  in  accordance  with 
ASTM  D  4566-94  using  100  volts  dc. 

(v)  The  test  samples  shall  be  removed 
bom  the  solution  after  72  hours  and 
allowed  to  stabilize  at  room  temperature 
and  humidity  for  an  additional  72 
hours.  The  procedure  shall  be  repeated 
for  a  total  of  5  cycles.  Insulation 
resistance  measurements  of  the  test 
sample  leads  to  the  copper  electrode 
shall  be  taken  for  each  day  that  the  test 
samples  are  immersed  in  solution. 
Report  resistance  readings  in  megohms. 
The  insulation  resistance  shall  be 
performed  in  accordance  with  ASTM  D 
4566-94  using  100  volts  dc. 

(vi)  The  insulation  resistance  of  the 
test  sample  leads  to  the  copper  electrode 
shall  be  greater  than  or  equal  to  100 
megohms. 

(8)  Dielectric  breakdown  (dry),  (i) 
Thirty  (30)  15  in.  (381  mm)  pieces  shall 


be  cut  &t)m  the  appropriate  gauged  wire 
and  assembled  in  the  connectors  in 
accordance  with  paragraph  (c)(2)  of  this 
section  using  the  connector 
manufacturer's  instructions.  For 
dielectric  breakdown  measurements, 
expose  the  copper  conductors  of  the  test 
leads  by  removing  0.5  in.  to  1  in.  (12 
mm  to  25  mm)  of  insulation  from  the 
ends  of  the  test  leads.  The  exposed 
copper  conductors  of  the  test  leads  shall 
be  twisted  together. 

(ii)  An  alternating  current  (ac)  power 
source  capable  of  applying  8,000  volts 
in  500  volt  root-mean-squared  per 
second  (rms/s)  steps  shall  be  used.  The 
imit  shall  be  equipped  with  a  circuit 
breaker  to  disconnect  the  power  source 
at  breakdown  and  a  voltmeter  to 
indicate  the  rms  voltages. 

(iii)  The  high  voltage  lead  of  the 
power  source  shall  be  attached  to  the 
test  sample  lead  and  the  groimd  voltage 
lead  of  the  power  source  shall  be 
attached  to  ground.  The  voltage  shall  be 
applied  to  the  test  sample  in  500  volt 
rms/s  steps  until  either  breakdovtm  or 
8,000  volts  rms  is  reached.  The 
dielectric  strength  shall  be  recorded  in 
rms  voltage  at  the  point  of  breakdown. 
Breakdown  occurring  at  less  than  2,500 
volts  rms  shall  constitute  a  failure. 

(iv)  The  dielectric  breakdown  test 
shall  be  repeated  for  all  the  remaining 
test  samples  prepared  in  accordance 
with  paragraph  (c)(8)(i)  of  this  section. 
The  test  results  shall  be  reported  for 
each  test  sample. 

(9)  Dielectric  breakdown  (wet),  (i) 
Thirty  (30)  15  in.  (381  mm)  pieces  shall 
be  cut  from  the  appropriate  gauged  wire 
and  assembled  in  the  connectors  in 
accordance  with  paragraph  (c)(2)  of  this 
section  using  the  connector 
manufacturer's  instructions.  For 
dielectric  breakdown  measurements, 
expose  the  copper  conductors  of  the  test 
leads  by  removing  0.5  in.  to  1  in.  (12 
mm  to  25  mm)  of  insulation  from  the 
ends  of  the  test  leads.  The  exposed 
copper  conductors  of  the  test  leads  shall 
be  twisted  together. 

(ii)  A  solution  of  distilled  or  tap  water 
and  sodium  chloride  (5  percent  by 
weight)  shall  be  prepared  and  placed  in 
a  glass  container. 

(iii)  An  alternating  current  (ac)  power 
source  capable  of  applying  8,000  volts 
in  500  volt  root-mean-squared  per 


second  (rms/s)  steps  shall  be  used.  The 
unit  shall  be  equipped  with  a  circuit 
breaker  to  disconnect  the  power  source 
at  breakdown  and  a  voltmeter  to 
indicate  the  rms  voltages. 

(iv)  The  connectors  of  the  test  samples 
shall  be  immersed  in  the  solution  except 
for  the  twisted  test  leads  of  the  test 
samples.  Insert  a  copper  groimd 
electrode  into  the  solution.  The  high 
voltage  lead  of  the  power  source  shall  be 
attached  to  the  test  sample  lead  and  the 
ground  voltage  lead  of  the  power  source 
shall  be  attached  to  ground.  The  voltage 
shall  be  appUed  to  the  test  sample  in 
500  volt  rms/s  steps  imtil  either 
breakdown  or  8,000  volts  rms  is 
reached.  The  dielectric  strength  shall  be 
recorded  in  rins  voltage  at  the  point  of 
breakdown.  Breakdown  occurring  at  less 
than  2,500  volts  rms  shall  constitute  a 
failure. 

(v)  The  dielectric  breakdown  test  shall 
be  repeated  for  all  the  remaining  test 
samples  prepared  in  accordance  with 
paragraph  (c)(9)(i)  of  this  section.  The 
test  results  shall  be  reported  for  each 
test  sample. 

(10)  Current  Cycle:  (i)  Twenty  (20)  4 
in.  (102  mm)  pieces  shall  be  cut  from 
the  appropriate  gauged  wire  and 
assembled  in  the  connectors  in 
accordance  with  para'graph  (c)(2)  of  this 
section  using  the  connector 
manufacturer's  instructions.  For  the 
current  cycling,  only  the  first  two  types 
of  samples  specified  in  paragraph 
(c)(2)(i)  of  this  section  shall  be  used  for 
a  total  of  ten  (10)  samples  to  be  tested. 
For  the  current  cycling  test,  expose  the 
copper  conductors  of  Qie  test  leads  by 
removing  0.5  in.  to  1  in.  (12  mm  to  25 
mm)  of  insulation  from  the  ends  of  the 
test  leads. 

(ii)  A  rack  with  mounting  lugs  spaced 
5  in.  (127  mm)  apart  shall  be  used  for 
the  test.  The  test  leads  of  the  first  five 
(5)  test  samples  shall  be  carefully  bent 
and  straightened  so  that  the  test  samples 
lie  approximately  midway  between  the 
moimting  lugs.  "The  test  leads  between 
the  mounting  lugs  shall  be  imder  no 
tension.  The  ends  of  the  test  leads  shall 
be  soldered  to  the  mounting  lugs.  The 
test  setup  shall  be  as  shown  in  Figure 
6.  Figure  6  is  as  follows: 

BILUNG  CODE  3410-1S-P 
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Figure  6 
Current  Cycle  Test 
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(iii)  The  first  set  of  five  (5)  test 
samples  shall  be  connected  in  series 
with  an  ammeter  and  a  power  source. 
The  power  source  shall  be  adjusted  to 
the  "Initial"  current  specified  in  Table 
1.  The  voltage  drop  across  each  test 
sample  at  the  mounting  lugs  shall  be 
measured.  The  power  source  shall  then 
be  adjusted  to  the  "Test"  current 
specified  in  Table  1.  The  "Test"  current 
shall  be  applied  to  the  test  samples  for 
45  minutes  and  then  off  for  15  minutes. 
The  application  of  the  "Test"  aurent  for 
a  period  of  45  minutes  on  and  a  period 
of  15  minutes  off  shall  constitute  one  (1) 
cycle.  Fifty  (50)  current  cycles  shall  be 
applied  to  the  test  samples. 


Table  i.— Test  Currents 


Wire  size 
(AWG) 

"Initial"  and 

"Final"  current 

(amps) 

TestcurrefTt 
(amps) 

19 

22 

24 

26 

11 
9 

4.5 
3 

14 

11 
5.6 
3.8 

(iv)  At  the  compktion  of  the  fifty  (50) 
cycles,  the  ciurent  on  the  test  samples 
shall  be  reduced  to  the  "Final"  ciurent 
indicated  in  Table  1.  The  voltage  drop 
across  each  test  sample  at  the  lug  shall 
be  measured  and  compared  with  the 
initial  measurements  specified  in 
paragraph  (c)(10)(iii)  of  this  section.  An 
increase  in  the  voltage  drop  greater  than 
5  percent  for  each  test  sample  shall 
constitute  failure. 

(v)  The  second  set  of  five  (5)  samples 
shall  be  tested  in  accordance  with  the 
procedures  specified  in  paragraphs 
(c)(10)(iii)  and  (c)(10)(iv)  of  this  section. 
The  connectors  shall  be  tested  using  the 
appropriate  current  for  the  specific  wire 
size  indicated  in  Table  1. 

(11)  Tensile  test,  (i)  Thirty  (30)  10  in. 
(254  mm)  pieces  shall  be  cut  from 
appropriate  gauged  wire  and  assembled 
in  the  connectors  in  accordance  with 
paragraph  (c)(2)  of  this  section  using  the 
connector  manufacturer's  instructions. 

(ii)  Three  (3)  samples  of  each  control 
wire  gauge  shall  be  tested  using  a  tensile 
machine  with  a  jaw  separation  speed  of 
2  in.  (51  mm)  per  minute,  to  determine 


average  breaking  strength  of  each 
control  wire  gauge. 

(iii)  Each  test  S£unple  assembled  in  ~^, 
accordance  with  paragraph  (c)(ll)(i)  of 
this  section  shall  be  tested  for  either 
"Pull-out"  or  "Break"  using  a  tensile 
machine  with  a  jaw  separation  speed  of 
2  in.  (51  mm)  per  minute.  The  test  setup 
for  the  "Pull-out"  or  "Break"  test  shall 
be  in  accordance  with  Figure  7.  The 
"Pull-out"  or  "Break"  shall  not  be  less 
than  60  percent  of  the  average  breaking 
strength  of  each  control  wire  size 
recorded  in  paragraph  (c)(ll)(ii)  of  this 
section.  For  the  five  (5)  test  samples  that 
include  the  largest  and  smallest  gauge 
wires,  the  "Pull-out"  or  "Break" 
measurement  shall  be  compared  to  the 
smallest  control  wire  gauge  breaking 
strength  recorded  in  paragraph 
(c)(ll)(ii)  of  this  section.  Figiue  7  is  as 
follows: 
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Figure  7 
Tensil  Test 
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(d)  Performance  criteria  and  test 
procedures  for  mechanical  fiber  optic 
splices — (1)  Mechanical  fiber  optic 
splices  shall  be  classified  according  to 
their  functions  listed  below,  (i)  Passive 
splicing — mechanically  joining  two 
fibers. 

(ii)  Tunable  splicing — mechanically 
joining  two  fibers  using  an  active  loss 


measuring  system  for  adjusting  splice 
elements  for  the  lowest  loss  during 
assembly. 

(iii)  Mass  spUdng — ^mechanically 
joining  multiple  fibers  simultaneously. 

(2)  A  mechanical  fiber  optic  spUce 
shall  be  so  constructed  that  when 
assembled  it  shall  have  a  resistance  to 
optical  decoupling.  The  mechanical 
spUce  assembly  shall  not  optically 


decouple  at  less  than  a  specified  value 
of  axial  tension. 

(3)  Optical  requirements  for 
multimode  and  single  mode  optical 
splices  shall  be  in  accordance  vtrith 
Table  2.  Methods  of  test  to  determine 
insertion  and  return  loss  shall  be  in 
accordance  with  EIA-455-34,  EIA-455- 
171,  or  EIA/TIA-455-107. 


Table  2.— Optical  Requirements;  Mechanical  Fiber  Optic  Splices 


Splice  type 

Single  mode 

Multimode 

Insertion  loss 
[Decibels  (dB)] 

Return  Loss 
(dB) 

Insertion  Loss 
(dB) 

Passive 

0.20 
0.05 
0.50 

-35 
-35 
-35 

0.15 

Tunable „.... 

0.15 

•Mass 

0.15 

'Loss  results  for  mass  splicing  techniques  must  be  averaged. 

(4)  Mechanical  fiber  optic  spUces  shall  be  capable  of  resisting  mechanical  stresses  associated  with  installation  and 
service  without  impairment  of  the  splice  integrity. 

(5)  Single  mode  and  multimode  mechanical  fiber  optic  spUces  shall  be  tested  for  mechanical  reUabiUty  in  accordance 
with  the  test  methods  specified  in  Table  3.  After  each  mechanical  test,  the  single  mode  and  multimode  mechanical 
fiber  optic  splices  shall  be  in  accordance  with  the  requirements  specified  in  Table  2  of  paragraph  (d)(3)  of  this  section. 

Table  3.— Mechanical  Tests;  Mechanical  Fiber  Optic  Splices 


Test 

Procedure 

Requirement 

Re-coupling  durat)ility  (if  appropriate)  

Fiber  Retention  

EIA-^»55-21 
EIA-455-6A 
T1A/EIA-455-11B 

25  Cycles. 

0.45  Kilograms  Force  (1.0  Pounds). 

10-55  Hertz  10  Grams 

Vtration „ 

(6)  Single  mode  and  multimode  mechanical  fiber  optic  spUces  shall  be  tested  for  environmental  reUabiUty  in  accordance 
with  the  test  methods  specified  in  Table  4.  Alter  each  enviroiunental  test,  the  single  mode  and  multimode  mechanical 
fiber  optic  splices  shall  be  in  accordance  with  the  requirements  specified  in  Table  2  of  paragraph  (d)(3)  of  this  section. 

TABLE  4.— Environmental  Tests;  Mechaj^cal  Fiber  Optic  Spuces 


Test 


Procedure 


Requirement 


Humidity 


Thermal  Cycling  .. 
Water  Immersion 
Material  Aging 


TIA/EIA-455-5B 

EIA/nA-455-3A 
EIA/TIA-455-12 
EIA-455-4A 


>90%   Relative   Humidity,   W<i.   240 

Hours. 
-40»C  to  80«C,  100  Cycles. 
40"  C,  240  Hours. 
84°  C,  2000  Hours. 


(e)  Packaging,  identification,  and 
documentation.  (1)  The  packaging  shall 
include  identification  of  the 
manufacturer,  splice  model  number, 
and  date  of  manufacture.  All  necessary 
parts  shall  be  shipped  in  one  container 
unless  significant  advantages  to  the  user 
will  result  otherwise. 

(2)  (Complete  documentation  shall  be 
included  with  the  packaging  to  provide 
the  following  information: 

(i)  Use  and  application; 

(ii)  Set-up  and  assembly; 

(iii)  Testing; 

(iv)  Repair; 

(v)  Field  installation; 

(vi)  AuxiUary  Equipment;  and 

(vii)  Storage  Instructions. 


(f)  RUS  acceptance  procedure.  (1)  The 
tests  described  in  this  specification  are 
required  for  acceptance  of  product 
designs  and  major  modifications  of 
accepted  designs.  All  modifications 
shall  be  considered  major  unless 
otherwise  declared  by  RUS.  These  tests 
are  intended  to  demonstrate  the 
capabiUty  of  the  manufacturer  to 
produce  spUce  components  which  meet 
service  requirements  of  RUS 
Telecommimications  borrowers. 

(2)  For  initial  acceptance  the 
manufactiu«r  shall: 

(i)  Certify  that  the  product  fiilly 
complies  with  each  paragraph  of  this 
specification,  and  submit  supporting 
test  data; 


(ii)  Submit  catalog  numbers  for  the 
spUce; 

(iii)  Submit  quaUty  assurance  data 
which  is  representative  of  at  least  three 
production  lots  and  which  demonstrate 
the  reliabihty  of  an  ongoing  quality 
assurance  program; 

(iv)  Ortify  whether  the  product 
complies  with  the  domestic  origin 
manufacturing  provisions  of  the  "Buy 
American"  Requirement  of  the  Riual 
Electrification  Act  of  1938  (7  U.S.C  903 
note),  as  amended  (the  "REA  Buy 
American  Provision"); 

(v)  Submit  at  least  three  user 
testimonials  concerning  field 
performance  of  the  product; 

(vi)  Submit  descriptive  information 
concerning  the  splice; 
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(vii)  Submit  assembly  and  usage 
instructions  for  the  splice; 

(viii)  Submit  product  identification 
information; 

(ix)  Submit  information  concerning 
the  packaging  and  shipment  of  the 
splice  to  customers; 

(x)  Submit  an  Occupational  Safety 
and  Health  Administration  (OSHA) 
Material  Safety  Data  Sheet  for  the 
appropriate  spUoe  components; 

pd)  Submit  one  production  sample  of 
the  splice; 

(xii)  Submit  one  sample  of  a 
completed  splice; 

(xiii)  Agree  to  provide  plant 
inspections  by  RUS;  and 

(xiv)  Provide  any  other 
nonproprietary  data  deemed  necessary 
by  the  Chief,  Outside  Plant  Branch 
(Telecommunications) . 

(3)  RequaUficaticm  of  a  manufactiuer's 
product  shall  be  required  every  2  years 
after  initial  acceptance  of  that  product. 
In  order  for  RUS  to  consider  a 
manufacture's  request  that  a  product  be 
requalified,  the  manufacturer  shall 
certify,  that  the  product: 

(i)  Fully  complies  with  each 
paragraph  of  this  specification;  and 

(ii)  Does  or  does  not  comply  vvith  the 
domestic  origin  manufactiiring 
provisions  of  the  REA  "Buy  American" 
provisions.  The  required  certifications 
shall  be  dated  vtrithin  90  days  of  the 
submission. 

(4)  Initial  and  requaUfication 
acceptance  requests  should  be 
addressed  to:  Chairman,  Technical 
Standards  Committee  "A" 
(Telecommimications) , 
Telecommimications  Standards 
Division,  Rviral  UtiUties  Service,  1400 
Independence  Ave,  SW,  STOP  1598, 
Washii^on,  DC  20250-1598. 

Dated:  September  17, 1998. 
Jill  Long  Thompran. 
Under  Secretary,  Rural  Development. 
[FR  Doc  98-25575  Filed  9-23-98;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Orriee  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1780 
MN  2550-AA04 

Rules  Of  Practice  and  procedure 

agency:  Office  of  Federal  Housing 

Enterprise  Oversight.  HUD. 

action:  Notice  of  proposed  rulemeking. 

summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  is  proposing  to 


adopt  a  regulation  that  establishes  the 
rules  of  practice  and  procedure  to  be 
followed  when  OFHEO  conducts 
hearings  on  the  record.  The  proposed 
regulation  implements  the  provisions  of 
title  Xin  of  the  Housing  and  Community 
Development  Act  of  1992,  known  as  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992, 
regarding  hearings  on  the  record  in 
certain  enforcement  actions  against  the 
Federal  National  Mortgage  Association, 
the  Federal  Home  Loan  Mortgage 
Corporation,  or  directors  or  executive 
officers  of  the  Enterprises.  The  proposed 
regulation  would  provide  OFHEO 
personnel,  the  Enterprises,  the 
Enterprises'  directors  and  executive 
officers  and  other  interested  parties  with 
the  guidance  necessary  to  prepare  for 
and  participate  in  such  hearings. 
DATES:  Written  comments  regarding  the 
Notice  of  Proposed  Rulemaking  must  be 
received  on  or  before  December  23. 
1998. 

ADDRESSES:  Send  written  comments  to 
Anne  E.  Dewey,  General  Counsel,  Office 
of  General  Counsel,  Office  of  Federal 
Housing  Enterprise  Oversight,  1700  G 
Street,  NW.,  Fourth  Floor.  Washington, 
DC  20552.  Alternatively,  comments  may 
be  submitted  via  E-mail  to 
RegComments@ofheo.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Felt,  Associate  General 
Counsel,  Office  of  Federal  Housing 
Enterprise  Oversight,  1700  G  Street, 
NW.,  Fourth  Floor,  Washington,  EX: 
20552,  telephone  (202)  414-3750  (not  a 
toll-free  number).  The  telephone 
niunber  for  the  'Telecommunications 
Device  for  the  Deaf  is:  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Supplementary  Information  is  organized 
according  to  this  table  of  contents: 

I.  Background 

n.  Regulation  Development 

in.  Synopsis  of  Proposed  Regulation 

IV.  Regulatory  Impact 

.    I.  Backgn>und 

Title  Xni  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  No.  102-550,  known  as  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992  (1992 
Act),  estabUshed  the  Office  of  Federal 
Housing  Enterprise  Oversight  (OFHEO) 
as  an  independent  office  within  the 
Department  of  Housing  and  Urban 
Development  (HUD)  to  ensure  that  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  and  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac)  (collectively,  the  Enterprises)  are 
-    adequately  capitaUzed  and  operate  in  a 
safe  and  sotmd  manner.  Included  among 
the  express  statutory  authorities  of  the 


Director  of  OFHEO  (Director)  is  the 
authority  to  issue  r^^ations  to  carry 
out  the  duties  of  the  Director,'  to 
conduct  hearings  relating  to  the 
issuance  of  cease-and-desist  orders  and 
the  assessment  of  dvil  money 
penalties. 2  Prior  to  issuing  a  cease-and- 
desist  order,  OFHEO  must  conduct 
hearings  on  the  record  and  provide  the 
subjects  of  the  order  with  notice  and  the 
opportunity  to  participate  in  such 
hearings.3  pnor  to  imposing  civil  money 
penalties,  OFHEO  must  provide  notice 
and  the  opportimity  for  a  hearing  to  the 
persons  subject  to  the  penalties.  The 
1992  Act  grants  responsibiUty  for 
developing  the  rules  of  practice  and 
procedure  governing  issuance  of  these 
orders  and  penalties,  including  the 
conduct  of  hearings,  to  OFHEO.*  Fannie 
Mae  and  Freddie  Mac  are  Government- 
sponsored  enterprises  with  important 
public  purposes.  These  purposes 
include  providing  Uquidity  to  the 
residential  mortgage  market  and 
increasing  the  availabiUty  of  mortgage 
credit  benefiting  low-  and  moderate- 
income  families,  rural  areas,  central 
cities,  and  areas  that  are  underserved  by 
lending  institutions.  The  Enterprises 
engage  in  two  principal  businesses: 
investing  in  residential  mortgages  and 
guaranteeing  residential  mortgage 
securities.  TTie  securities  they  guarantee 
and  the  debt  instruments  they  issue  are 
not  backed  by  the  full  faith  and  credit 
of  the  United  States.*  Despite  the 
absence  of  such  Federal  backing,  prices 
of  Enterprise  debt  securities  reflect  a 
market  {lerception  that  the  U.S. 
Government  woiUd  not  permit  the 
Enterprises  to  default,  lliis  perception 
principally  arises  from  the  public 
purposes  of  the  Enterprises,  their 
Federal  charters,  their  potential  access 
to  a  U.S.  Treasury  line  of  credit  and  the 
statutory  exemptions  of  their  debt  and 
mortgage-backed  securities  bom 
otherwise  mandatory  investor 
protection  provisions.*  This  perception 


>  1992  Act.  taction  1319G(a)  (12  U.S.C  4526(a)). 
» 1992  Act.  section*  1371. 1376  (12  U.S.C  4631, 

4636). 

>  1992  Act,  sections  1371. 1376(c)  (12  U.S.C 
4631(c).  4636(c)). 

*  1992  Act.  section  1313  (12  U.S.C.  4S13^ 

»  Sections  301(4),  306(b)(2),  Federal  Home  Loan 
Mortgage  Corporation  Act  (12  U.S.C  note  (b){3. 4) 
to  1451, 1455(h)(2));  sections  301(4),  304(b),  Federal 
National  Mortgage  Association  Cbarter  Act  (12 
U.S.C  1716(3,  4),  1719(b):  and  secUon  1302(4), 
1992  Act  (12  U.S.C  4501(4)). 

•  See.  e.g.,  12  U.S.C  24  (authorizing  unlimited 
investment  by  national  banks  in  obligations  of,  or 
issued  1^.  the  Enterprises);  12  U.S.C  1455(g). 
1719(d).  1723c  (exempting  Enterprise  securities 
from  oversight  from  Federal  regulators);  15  U.S.C 
77r-l(a)  (preempting  State  law  that  would  treat 
Enterprise  securities  differently  from  obligations  of 
the  United  States  for  investment  purposes):  and  15 

CoDtiouad 
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is  bolstered  by  concern  that  the 
insolvency  of  either  of  the  Enterprises 
would  have  serious  consequences  for 
the  nation's  housing  markets  and 
financial  system. 

n.  Regulation  Development 

In  designing  the  structure  and 
substance  of  the  proposed  rules,  OFHEO 
reviewed  the  rules  of  practice  and 
procedure  of  other  financial  safety  and 
soundness  regulatory  agencies; 
specifically,  die  Office  of  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  the  National  Credit  Union 
Administration  and  the  Farm  Credit 
Administration.  OFHEO  also  reviewed 
the  rules  of  practice  and  procedure 
estabUshed  by  the  Secretary  of  HUD. 
OFHEO  reviewed  the  rules  of  practice 
and  procedure  of  these  other  agencies 
because,  like  OFHEO,  each  sudi  agency 
is  authorized  to  issue  cease-and-desist 
orders  and  to  impose  civil  money 
penalties.  The  proposed  regulation  is 
based  upon  OFHEO's  analysis  of 
comparable  rules  and  the  requirements 
ofthe  1992  Act. 

The  practice  and  procedure  rules  of 
the  various  agencies  reviewed  by 
OFHEO  differed  from  each  other  in 
many  respects,  which  reflected  the 
differences  in  the  missions  of  those 
agencies.  Likewise,  the  proposed 
regulation  is  not  precisely  patterned 
upon  one  agency's  approadi,  but 
incorporates  elements  from  each  that  are 
best  suited  to  OFHEO's  mission  and 
organizational  structure. 

m.  Synopsis  of  Proposed  Regulation 

The  1992  Act  requires  OFHEO  to 
conduct  its  hearings  pertaining  to  cease- 
and-desist  orders  and  civil  money 
penalties  in  accordance  with  the 
Administrative  Procedure  Act  (APA) ' 
(which  is  codified  in  chapter  5  of  title 
5  ofthe  Untied  States  Code).«  Thus,  the 
proposed  rules  of  practice  and 
procedure  supplement  the  APA 
provisions  governing  agency 
adjudications  and  include  provisions 
unique  to  OFHEO's  mission.  These 
proposed  rules  apply  not  only  to 
enforcement  hearings,  but  also  to  any 
other  adjudication  required  by  statute  to 
be  determined  on  the  record  after 
opportunity  for  hearing. 

'The  proposed  regulation  includes 
provisions  relating  to  prehearing 
procedures  and  activities,  the  conduct 


U.S.C  77r-l(c)  (exempting  Enterprise  securities 
from  Stale  securities  laws). 

'  1992  Act,  section  1373(a)(3)(42  U.S.C. 
4633(a)(3)). 

•5  U.S.C  500-559. 


of  the  hearing  itself,  and  the 
qualifications  and  disciplinary  rules  for 
practice  before  OFHEO.  The  proposed 
regulation  establishes  that  hearings  are 
open  to  the  public  unless  the  Director 
determines  that  a  pubUc  hearing  woidd 
be  contrary  to  the  public  interest.  The 
proposed  regulation  also  defines 
important  terms  used  in  the  regulation 
and  describes  the  authority  ofthe 
Director  and  the  presiding  officer. 

Under  the  proposed  regulation,  the 
Director  commences  the  hearing  process 
by  issuing  and  serving  a  notice  of 
charges  on  a  respondent.  A  presiding 
officer,  appointed  by  the  Director, 
presides  over  the  coiirse  ofthe  hearing 
fiom  the  time  of  the  appointment  until 
the  presiding  officer  files  a 
recommended  decision  and  order,  along 
with  the  hearing  record,  with  the 
Director  for  a  final  decision.  During  the 
course  of  the  hearing,  the  presiding 
officer  controls  virtually  all  aspects  of 
the  proceeding.  The  presiding  officer 
determines  the  hearing  schedule, 
presides  over  any  prehearing 
conferences,  rules  on  motions, 
discovery,  and  evidentiary  issues  and 
ensures  that  the  proceeding  is  fair, 
equitable,  and  impartial.  T^e  presiding 
officer  does  not,  however,  have  the 
authority  to  make  a  ruUng  that  disposes 
ofthe  prtx^eding.  Only  the  Director  has 
the  authority  to  dismiss  the  proceeding 
or  make  a  final  determination  ofthe 
merits  of  the  proceeding. 

Under  this  proposed  regulation,  the 
parties  to  the  proceeding  have  the  right 
to  present  evidence  and  witnesses  at  the 
hearing  and  have  the  right  to  examine 
and  cross-examine  the  witnesses.  At  the 
completion  of  the  hearing,  the  parties 
may  submit  proposed  findings  of  fact 
and  conclusions  of  law  and  a  proposed 
order.  The  presiding  officer  then 
submits  the  complete  record  to  the 
Director  for  consideration  and  action. 
The  record  includes  the  presiding 
officer's  recommended  decision, 
recommended  findings  of  fact  and 
conclusions  of  law,  and  proposed  order. 
The  record  also  includes  all  prehearing 
and  hearing  transcripts,  exhibits, 
rulings,  motions,  briefs  and  memoranda 
and  all  supporting  papers  filed  in 
connection  with  die  hearing.  The 
Director  shall  issue  a  final  ruling  within 
90  days  of  the  date  the  Director  serves 
notice  on  the  parties  that  the  record  is 
complete  and  the  case  has  been 
submitted  for  final  decision. 

Subpart  D  of  this  proposed  regulation 
contains  rules  governing  practice  by 
parties  or  their  representatives  before 
OFHEO.  This  proposed  subpart 
addresses  the  imposition  of  sanctions  by 
the  presiding  officer  or  the  Director 
against  parties  or  their  representatives 


in  an  adjudicatory  proceeding  under 
this  part.  This  subpart  also  covers  other 
disciplinary  sanctions — censure, 
suspension  or  disbarment — against 
individuals  who  appear  before  OI^TvIEO 
in  a  representational  capacity  either  in 
an  adjudicatory  proceeding  under  part 
1780  or  in  any  other  matters  connected 
with  presentations  to  OFHEO  relating  to 
a  client's  or  other  principal's  rights, 
privileges,  or  liabiUties.  This 
representation  includes,  but  is  not 
limited  to,  the  practice  of  attorneys  and 
accoimtants.  Employees  of  OFHEO  are 
not  subject  to  disciplinary  proceedings 
under  this  subpart. 

IV.  Regulatory  Impact 

Executive  Order  12612.  Federalism 

Executive  Order  12612  requires  that 
Executive  departments  and  agencies 
identify  regulatory  actions  that  have 
significant  federalism  impUcations. 
"Federahsm  impUcations"  is  defined  to 
specify  regulations  or  actions  that  have 
substantial,  direct  e£fects  on  the  States, 
on  the  relationship  or  distribution  of 
power  between  the  national  government 
and  the  States,  or  on  the  distribution  of 
power  and  responsibiUties  between 
Federal  and  State  government.  OFHEO 
has  determined  that  this  proposed 
regulation  has  no  federalism 
implications  that  warrant  the 
preparation  of  a  FederaUsm  Assessment 
in  accordance  with  Executive  Order 
12612. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

OFHEO  has  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  such  term  is  defined 
in  Executive  Order  12866,  has  so 
indicated  to  the  Office  of  Management 
and  Budget  (OMB)  and  was  not  notified 
by  OMB  that  the  proposed  regtdation 
must  be  reviewed  by  OMB. 

Executive  Order  12988,  Civil  Justice 
Reform 

Executive  Order  12988  sets  forth 
guidelines  to  promote  the  just  and 
efficient  resolution  of  civil  claims  and  to 
reduce  the  risk  of  htigation  to  the 
government.  The  proposed  regulation 
meets  the  applicable  standards  of 
sections  3(a)  and  3(b)  of  Executive  Order 
12988. 

Unfunded  Mandates  Reform  Act  of  1 995 

This  proposed  regulation  does  not 
include  a  Federal  mandate  that  may 
result  in  the  expenditvire  by  State,  local 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation)  ~~ 
in  any  one  year.  ConsequenUy,  the 
proposed  regulation  does  not  warrant 
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the  preparation  of  an  assessment 
statement  in  accordance  with  the 
Unfunded  Mandates  Refonn  Act  of 
1995. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiHty  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
proposed  regidation  that  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
must  include  an  initial  regulatory 
flexibihty  analysis  describing  the  rule's 
impact  on  small  entities.  Sudi  an 
analysis  need  not  be  undertaken  if  the 
agency  head  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b). 

OFffiiO  has  considered  the  impacts  of 
the  proposed  regulation  imder  the 
Regulatory  Flexibihty  Act.  The 
proposed  regulation  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  it  is  applicable  only  to  the 
Enterprises,  which  are  not  small 
entities.  Therefore,  OFHEO's  General 
Counsel  acting  imder  delegated 
authority  has  certified  that  the  proposed 
regulation  woiUd  not  have  a  significant 
economic  impact  on  a  substantifil 
nimiber  of  small  entities. 

Paperwoiic  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35)  requires  that 
regulations  involving  the  collection  of 
information  receive  clearance  from 
OMB.  The  proposed  regulation  contains 
no  such  collection  of  information 
requiring  OMB  approval  imder  the 
Paperwork  Reduction  Act. 
Consequentiy,  no  information  has  been 
submitted  to  OMB  for  review. 

List  of  Subiects  in  12  CFR  Part  1780 

Administrative  practice  and 
procedure.  Penalties. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  OFHEO  proposes  to 
amend  12  CFR  part  1780  as  follows: 

PART  1780— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  Revise  the  heading  for  part  1780  to 
read  as  set  forth  above. 

2.  Revise  the  authority  citation  for 
part  1780  to  read  as  follows: 

Authority:  12  U.S.C.  4513, 4631-4641. 

Subpart  E  also  issued  imder  28  U.S.C. 
2461  note. 

Subpart  E— [Amended] 

3.  Redesignate  §§  1780.70  and  1780.71 
as  §§  1780.80  and  1780.81,  respectively. 

4.  Add  subparts  A  through  O  to  part 
1780  to  read  as  follows: 


Subpart  A— General  Rules 

1780.1  Scope. 

1 780. 2  Rules  of  construction. 

1780.3  Definitions. 

1780.4  Authority  of  the  Director. 

1780.5  Authority  of  the  presiding  officer. 

1780.6  Public  hearings. 

1780.7  Good  faith  certification. 

1780.8  Ex  parte  communications-. 

1780.9  Filing  of  papers. 

1780.10  Service  of  papers. 

1780.11  Computing  time. 

1780.12  Change  of  time  limits. 

1780.13  Witness  fees  and  expenses. 

1780.14  Opportunity  for  informal 
settlement 

1 780. 1 5  OFHEO's  right  to  conduct 
examination. 

1780.16  Collateral  attacks  on  adjudicatory 
proceeding. 

Subpart  B— Prehearing  Proceedings 

1 780. 20  Commencement  of  proceeding  and 
contents  of  notice  of  chaiges. 

1780.21  Answer. 

1780.22  Amended  pleadings. 

1780.23  Failure  to  appear. 

1 780. 24  Consolidation  and  severance  of 
actions. 

1780.25  Motions. 

1780.26  Discovery. 

1780.27  Request  for  document  discovery 
from  parties. 

1780.28  Document  subpoenas  to 
nonparties. 

1780.29  Deposition  of  witness  imavailable 
for  hearing. 

1780.30  Interlocutory  review. 

1780.31  Summary  disposition. 

1780.32  Partial  simmiary  disposition. 

1780.33  Scheduling  of  prehearing 
conferences. 

1780.34  Prehearing  submissions. 

1780.35  Hearing  subpoenas. 

Subpart  C    Hearing  and  Posthearing 
Proceedings 

1780.50  Conduct  of  hearings 

1780.51  Evidence. 

1780.52  Post  hearing  filings. 

1780.53  Recommended  decision  and  filing 
of  record. 

1780.54  Exceptions  to  recommended 
decision. 

1780.55  Review  by  Director. 

1780.56  Exhaustion  of  administrative 
remedies. 

1780.57  Stays  pending  judicial  review. 

Subpart  D— Aulas  of  Practice  Before  the 
Office  of  Federal  Housing  Enterprise 
Oversight 

1780.70  Scope. 

1780.71  Definitions. 

1780.72  Appearance  and  practice  in 
adjudicatory  proceedings. 

1780.73  Conflicts  of  interest. 

1780.74  Sanctions. 

1780.75  Censure,  suspension,  disbarment 
and  reinstatement. 


Subpart  A — General  Rules 

fiTSai    Scope. 

This  subpart  prescribes  rules  of 
practice  and  procedure  appUcable  to  the 
ibllovnng  adjudicatory  proceedings: 

(a)  Cease-and-desist  proceedings 
under  sections  1371  and  1373,  title  Xm 
of  the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  No. 
102-550,  known  as  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992  (1992  Act)  (12 
U.S.C.  4631  and  4633). 

(b)  Civil  money  penalty  assessment 
proceedings  against  the  Federal 
National  Mortgage  Association,  the 
Federal  Home  Loan  Mortgage 
Corporation  (collectively,  the 
Enterprises),  or  any  executive  officer  or 
director  of  any  Enterprise  under 
sections  1373  and  1376  of  the  1992  Act 
(12  U.S.C.  4633  and  4636). 

(c)  All  other  adjudications  required  by 
statute  to  be  determined  on  the  record 
after  opportunity  for  hearing,  except  to 
the  extent  otherwise  provided  in  the 
regulations  specifically  governing  such 
an  adjudication. 

S  1780.2    Rules  of  construction. 
For  purposes  of  this  part — 

(a)  Any  term  in  the  singular  includes 
the  plural  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate; 

(b)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate;  and 

(c)  Unless  the  context  requires 
otherwise,  a  party's  representative  of 
record,  if  any,  may,  on  behalf  of  that 
party,  take  any  action  required  to  be 
taken  by  the  party. 

flTSaS    Definitions. 

For  purposes  of  this  part,  unless 
expUdtiy  stated  to  the  contrary — 

(a)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  these 
rules  and  leading  to  the  formulation  of 
a  final  order  than  a  regulation; 

(b)  Decisional  employee  means  any 
member  of  the  Director's  or  the 
presiding  officer's  staff  who  has  not 
engaged  in  an  investigation  or 
prosecutorial  role  in  a  proceeding  and 
who  may  assist  the  Director  or  the 
presiding  officer,  respectively,  in 
preparing  orders,  recommended 
decisions,  decisions  and  other 
documents  under  this  subpart. 

(c)  Director  means  the  Director  of 
OFHEO. 

(d)  Enterprise  means  the  Federal 
National  Mortgage  Association  and  any 
affiUate  thereof  and  the  Federal  Home 
Loan  Mortgage  Corporation  and  any 
affiUate  thereof. 
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(e)  OFHEO  means  the  Office  of 
Federal  Housing  Enterprise  Oversight  of 
the  IDepartment  of  Housing  and  Urban 
Development. 

(f)  Party  means  OFHEO  and  any 
person  named  as  a  party  in  any  notice. 

(g)  Person  means  an  individual,  sole 
proprietor,  partnership,  corporation, 
unincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency,  or 
other  entity  or  organization. 

(h)  Presiding  officer  means  an 
administrative  law  judge  or  any  other 
person  designated  by  the  Director  to 
conduct  a  hearing. 

(i)  Representative  of  record  means  an 
individual  who  is  authorized  to 
represent  a  person  or  is  representing 
himself  and  who  has  filed  a  notice  of 
appearance  in  accordance  with 
§1780.72. 

(j)  Respondent  means  any  party  other 
than  OFHEO. 

(k)  Violation  includes  any  action 
(alone  or  with  another  or  others)  for  or 
toward  causing,  bringing  about, 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

(1)  The  1992  Act  is  Title  XIH  of  the 
Housing  and  Community  Development 
Act  of  1992,  Pub.  L.  No.  102-550, 
known  as  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992  (1992  Act). 

S  1780.4    Authority  of  ttM  Director. 

The  Director  may,  at  any  time  during 
the  pendency  of  a  proceeding,  perform, 
direct  the  performance  of,  or  waive 
performance  of  any  act  that  could  be 
done  or  ordered  by  the  presiding  officer. 

S  178a5    Authority  of  the  presiding  officer. 

(a)  General  rule.  All  proceedings 
governed  by  this  subpart  shall  be 
conducted  in  accordance  with  the 
provisions  of  5  U.S.C.  chapter  5.  The 
presiding  officer  shall  have  complete 
charge  of  the  hearing,  conduct  a  fair  and 
impartial  hearing,  avoid  imnecessary 
delay  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  Powers,  The  presiding  officer  shall 
have  all  powers  necessary  to  conduct 
the  proceeding  in  accordance  with 
paragraph  (a)  of  this  section  and  5 
U.S.C.  556(c).  The  presiding  officer  is 
authorized  to — 

(1)  Set  and  change  the  date,  time  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations; 


(5)  Issue  Subpoenas  and  subpoenas 
duces  tecum  and  revoke,  quash,  or 
modify  such  subpoenas; 

(6)  Take  and  preserve  testimony 
under  oath; 

(7)  Rule  on  motions  and  other 
procedural  matters  appropriate  in  an 
adjudicatory  proceeding,  except  that 
only  the  Director  shall  have  the  power 
to  grant  any  motion  to  dismiss  the 
proceeding  or  make  a  final 
determination  of  the  merits  of  the 
proceeding; 

(8)  Regulate  the  scope  and  timing  of 
discovery; 

(9)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(10)  Examine  witnesses; 

(1 1)  Receive,  exclude,  limit,  or 
otherwise  rule  on  evidence; 

(12)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(13)  Recuse  himself  upon  motion 
made  by  a  party  or  on  his  own  motion; 

(14)  Prepare  and  present  to  the 
Director  a  recommended  decision  as 
provided  in  this  part;  and 

(15)  Do  all  other  things  necessary  and 
appropriate  to  discharge  the  duties  of  a 
presiding  officer. 

§1780.6    Public  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the  Director, 
in  his  discretion,  determines  that 
holding  an  open  hearing  would  be 
contrary  to  the  public  interest.  The 
Director  may  make  such  determination 
sua  sponte  at  any  time  by  vmtten  notice 
to  all  parties. 

(b)  Motion  for  closed  hearing.  Within 
20  days  of  service  of  the  notice  of 
charges,  any  party  may  file  with  the 
presiding  officer  a  motion  for  a  private 
hearing  and  any  party  may  file  a 
pleading  in  reply  to  the  motion.  The 
presiding  officer  shall  forward  the 
motion  and  any  reply,  together  with  a 
recommended  decision  on  the  motion, 
to  the  Director,  who  shall  make  a  final 
determination.  Such  motions  and 
replies  are  governed  by  §  1780.25. 

(c)  Filing  documents  under  seal. 
OFHEO's  counsel  of  record,  in  his 
discretion  may  file  any  docimient  or 
part  of  a  document  imder  seal  if  such 
counsel  makes  a  written  determination 
that  disclosure  of  the  document  would 
be  contrary  to  the  public  interest.  The 
presiding  officer  shall  take  all 
appropriate  steps  to  preserve  the 
confidentiality  of  such  docmnents  or 
parts  thereof,  including  closing  portions 
of  the  hearing  to  the  public. 

§1780.7    Good  faith  certification. 

(a)  General  requirement.  Every  filing 
or  submission  of  record  following  the 


issuance  of  a  notice  by  the  Director  shall 
be  signed  by  at  least  one  representative 
of  record  in  his  individual  name  and 
shall  state  that  representative's  address 
and  telephone  number  and  the  names, 
addresses  the  telephone  numbers  of  all 
other  representatives  of  record  for  the 
person  making  the  filing  or  submission. 

(b)  Effect  ofsignature.  (1)  By  signing 
adocument,  the  representative  of  record 
or  party  certifies  that — 

(i)  The  representative  of  record  or 
party  has  read  the  filing  of  submission 
of  record; 

(ii)  To  the  best  of  his  knowledge, 
information  and  belief  formed  after 
reasonable  inquiry,  the  filing  or 
submission  of  record  is  well-groimded 
in  fact  and  is  warranted  by  existing  law 
or  a  good  faith,  nonfiivolous  argument 
for  the  extension,  modification,  or 
reversal  of  existing  law;  and 

(iii)  The  filing  or  submission  of  record 
is  not  made  for  any  improper  purpose, 
such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record 
is  not  signed,  the  presiding  officer  shall 
strike  the  filing  or  submission  of  record, 
unless  it  is  signed  promptly  after  the 
omission  is  called  to  the  attention  of  the 
pleader  or  movant. 
,    (c)  Effect  of  making  oral  motion  or 
argument.  The  act  of  making  any  oral 
motion  or  oral  argument  by  any 
representative  or  party  shall  constitute  a 
certification  that  to  the  best  of  his 
knowledge,  information,  and  belief, 
formed  after  reasonable  inquiry,  his 
statements  are  well-grounded  in  fact 
and  are  warranted  by  existing  law  or  a 
good  faith,  nonfiiviolous  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law  and  are  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  imnecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

§  1780.8    Ex  parte  communications. 

(a)  Definition.  (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  relevant  to 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties  that 
take  place  between — 

(i)  An  interested  person  outside 
OFHEO  (including  the  person's 
representative);  and 

(ii)  The  presiding  officer  handling  that 
proceeding,  the  Director,  a  decisional 
employee  assigned  to  that  proceeding, 
or  any  other  person  who  is  or  may 
reasonably  be  expected  to  be  involved 
in  the  decisional  process. 

(2)  A  communication  that  does  not 
concern  the  merits  of  an  adjudicatory 
proceeding,  such  as  request  for  status  of 
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the  proceeding,  does  not  constitute  an 
ex  parte  communication. 

(o)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  commencing  the  proceeding  is 
issued  by  the  Director  imtil  the  date  that 
the  Director  issues  his  final  decision 
pursiiant  to  §  1780.55,  no  person 
referred  to  in  paragraph  (a)(l)(i)  of  this 
section  shall  knowingly  make  or  cause 
to  be  made  an  ex  parte  commimication. 
The  Director,  presiding  officer,  or  a 
decisional  employee  shall  not 
knowingly  make  or  cause  to  be  made  an 
ex  parte  communication. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  any 
person  identified  in  paragraph  (a)  of  this 
section,  that  person  shall  cause  all  such 
written  conmumications  (or,  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
commimication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  parties  to  the  proceeding 
shall  have  an  opportunity,  within  10 
days  of  receipt  of  service  of  the  ex  parte 
communication,  to  file  response  thereto 
and  to  recommend  any  sanctions,  in 
accordance  with  paragraph  (d)  of  this 
section,  that  they  believe  to  be 
appropriate  imder  the  circumstances. 

fd)  Sanctions.  Any  party  or 
representative  for  party  who  makes  an 
ex  parte  communications,  or  who 
encoiuages  or  solicits  another  to  make 
any  such  communications,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Director  or  the 
presiding  officer,  including,  but  not 
limited  to,  exclusion  from  the 
proceedings  and  an  adverse  ruling  on 
the  issue  that  is  the  subject  of  the 
prohibited  communication. 

(e)  Consultations  by  presiding  officer. 
Except  to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as 
authorized  by  law,  the  presiding  officer 
may  not  consult  a  person  or  party  on 
any  matter  relevant  to  the  merits  of  the 
adjudication,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 

(f)  Separation  of  functions.  An 
employee  or  agent  engaged  in  the 
performance  of  investigative  or 
prosecuting  functions  for  OFHEO  in  a 
case  may  not,  in  that  or  a  factually 
related  case,  participate  or  advise  in  the 
decision,  recommended  decision,  or 
Director  review  under  §  1780.55  of  the 
recommended  decision,  except  as 
witness  or  coimsel  in  public 
proceedings. 

117809   niing  of  papers. 

(a)  Filing.  Any  papers  required  to  be 
filed  shall  be  addressed  to  tiie  presiding 
officer  and  filed  with  OFHEO,  1700  G 


Street,  NW.,  Fourth  Floor,  Washington, 
DC  20552. 

(b)  Maimer  of  filing.  Unless  otherwise 
specified  by  the  Director  or  the 
presiding  officer,  filing  shall  be 
accompUshed  by: 

(1)  Personal  service; 

(2)  DeUvery  to  the  U.S.  Postal  Service 
or  to  a  reliable  commercial  delivery 
service  for  same  day  or  overnight 
dehvery; 

(3)  Mailing  by  first  class,  registered,  or 
certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the  EHrector 
or  the  presiding  office.  All  papers  filed 
by  electronic  media  shall  also 
concturentiy  be  filed  in  accordance  With 
paragraph  (c)  of  this  section. 

(c)  Formal  requirements  as  to  papers 
filed.  (1)  Form.  All  papers  must  set  forth 
the  name,  address  and  telephone 
number  of  the  representative  or  party 
making  the  filing  and  must  be 
accompanied  by  a  certification  setting 
forth  when  and  how  service  has  been 
made  on  all  other  parties,  all  papers 
filed  must  be  doubled-spaced  and 
printed  or  typewritten  on  8V2Xll-inch 
paper  and  must  be  clear  and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in 
§1780.7. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  OFHEO  and  of  the  filing 
party,  the  title  and  docket  number  of  the 
proceeding  and  the  subject  of  the 
particular  paper. 

(4)  Numher  of  copies.  Unless 
otherwise  specified  by  the  Director  or 
the  presiding  officer,  an  original  and 
one  copy  of  all  documents  and  papers 
shall  be  filed,  except  that  only  one  copy 
of  transcripts  of  testimony  and  exhibits 
shall  be  filed. 

§1780.10   Service  of  papers. 

(a)  By  the  parties.  Except  as  otherwise 
provided,  a  party  filing  papers  or 
serving  a  subpoena  shall  serve  a  copy 
upon  the  representative  of  record  for 
each  party  to  the  proceeding  so 
represented  and  upon  any  party  not  so 
represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

(1)  Personal  service; 

(2)  Dehvery  to  the  U.S.  Postal  Service 
or  to  a  reUable  commercial  deUvery 
service  for  same  day  or  overnight 
dehveiy; 

(3)  Mailing  by  first  class,  registered,  or 
certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 


papers  served  by  electronic  media  shall 
also  concurrenUy  be  served  in 
accordance  with  the  requirements  of 
§  1780.9(c). 

(c)  By  the  Director  or  the  presiding 
officer.  (1)  All  papers  required  to  be 
served  by  the  Director  or  the  presiding 
officer  upon  a  party  who  has  appeared 
in  the  proceeding  in  accordance  with 

§  1780.72  shall  be  served  by  any  means 
specified  in  paragraph  (b)  of  this 
section. 

(2)  If  a  ptarty  has  not  appeared  in  the 
proceeding  in  accordance  with 
§  1780.72,  the  Director  or  the  presiding 
officer  shall  make  service  by  any  of  the 
following  methods: 

(i)  By  personal  service; 

(ii)  If  the  person  to  be  served  is  an 
individual,  by  deUvery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(iii)  If  the  person  to  be  served  is  a 
corporation  or  other  association,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party; 

(iv)  By  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address:  or 

(v)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoenas 
may  be  made: 

(1)  By  person  service; 

(2)  If  the  person  to  be  served  is  an 
individual,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
physical  location  where  the  individual 
resides  or  works; 

(3)  If  the  person  to  be  served  is  a 
corporation  or  other  associ^on,  by 
delivery  to  an  officer,  managing  or 
general  agent,  or  to  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  service  and,  if  the  agent  is  one 
authorized  by  statute  to  receive  service 
and  the  statute  so  requires,  by  also 
mailing  a  copy  to  the  party;  or 

(4)  By  registered  or  certified  mail 
addressed  to  the  {>erson's  last  known 
address;  or 

(5)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
State,  commonwealth,  possession, 
t«ritory  of  the  United  States  or  the 
District  of  Ck)lumbia  on  any  person 
doing  business  in  any  State, 
commonwealth,  possession,  territory  of 
the  United  States  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  permitted  by  law,  is  effective^ 


51036 


Federal  Register /Vol.  63,  No.  185 /Thursday,  September  24,  1998 /Proposed  Rules 


without  regard  to  the  place  where  the 
hearing  is  held. 

(0  Proof  of  service.  Proof  of  service  of 
papers  filed  by  a  party  shall  be  filed 
before  action  is  t^en  thereon.  The  proof 
shall  show  the  date  and  manner  of 
service  and  may  be  written 
acknowledgment  of  service  by 
declaration  of  the  person  making  service 
or  by  certificate  of  a  representative  of 
record.  Failure  to  make  proof  of  service 
shall  not  affect  the  validity  of  service. 
The  presiding  officer  may  allow  the 
proof  to  be  amended  or  supplied,  unless 
to  do  so  would  result  in  material 
prejudice  to  a  party. 

S  1780.1 1    Computing  time. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  or  allowed  by 
this  subpart,  the  date  of  the  act  or  event 
that  commences  the  designated  period 
of  time  is  not  included.  The  last  day  so 
computed  is  included  unless  it  is  a 
Saturday,  Sunday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday,  Sunday 
or  Federal  hoUday,  the  period  shall  run 
until  the  end  of  the  next  day  that  is  not 
a  Saturday,  Sunday,  or  Federal  hoUday. 
Intermediate  Saturdays,  Sundays  and 
Federal  hoUdays  are  included  in  the 
computation  of  time.  However,  when 
the  time  period  within  which  an  act  is 
to  be  performed  is  10  days  or  less,  not 
including  any  additional  time  allowed 
for  in  paragraph  (c)  of  this  section, 
intermediate  Satiudays,  Simdays  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective — 

(i)  In  the  case  of  personal  service  or 
same  day  reUable  commercial  delivery 
service,  upon  actual  service; 

(ii)  In  the  case  of  U.S.  Postal  Service 
or  reliable  commercial  overnight 
delivery  service,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection;  or 

(ii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing,  in  the  case 
of  filing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  effective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modified  by  the 
Director  or  the  presiding  officer  in  the 
case  of  filing  or  by  agreement  of  the 
parties  in  the  case  of  service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  shall 
be  calculated  as  follows: 

(1)  If  service  was  made  by  first  class, 
registered,  or  certified  mail,  or  by 


delivery  to  the  U.S.  Postal  Service  for 
longer  than  overnight  delivery  service, 
add  3  calendar  days  to  the  prescribed 
period  for  the  responsive  filing. 

(2)  If  service  was  made  by  U.S.  Postal 
Service  or  reliable  commercial  overnight 
delivery  service,  add  1  calendar  day  to 
the  prescribed  period  for  the  responsive 
filing. 

(3)  If  service  was  made  by  electronic 
media  transmission,  add  1  calendar  day 
to  the  prescribed  period  for  the 
responsive  fiUng,  unless  otherwise 
determined  by  the  Director  or  the 
presiding  officer,  in  the  case  of  filing,  or 
by  agreement  among  the  parties,  in  the 
case  of  service. 

$178ai2    Ctiange  of  time  limits. 

Except  as  otherwise  provided  by  law, 
the  presiding  officer  may,  for  good  cause 
shown,  extend  the  time  limits 
prescribed  above  or  prescribed  by  any 
notice  or  order  issued  in  the 
proceedings.  After  the  referral  of  the 
case  to  the  Director  pursuant  to 
§  1780.53,  the  Director  may  grant 
extensions  of  the  time  limits  for  good 
cause  shown.  Extensions  may  be 
granted  on  the  motion  of  a  party  after 
notice  and  opportunity  to  respond  is 
afforded  all  nonmoving  parties  or  on  the 
Director's  or  the  presiding  officer's  own 
motion. 

§1780.13    Witness  fees  and  expenses. 

Witness  (other  than  parties) 
subpoenaed  for  testimony  or  deposition 
shall  be  paid  the  same  fees  for 
attendance  and  mileage  as  are  paid  in 
the  United  States  district  courts  in 
proceedings  in  which  the  United  States 
is  a  party,  provided  that,  in  the  case  of 
a  discovery  subpoena  addressed  to  a 
party,  no  witness  fees  or  mileage  shall 
be  paid.  Fees  for  witnesses  shall  be 
tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  OFHEO  is  the  party 
requesting  the  subpoena.  OFHEO  shall 
not  be  required  to  pay  any  fees  to  or 
expenses  of  any  witness  not  subpoenaed 
by  OFHEO. 

§  1780.14    Opportunity  for  Infonnal 
settlement 

Any  respondent  may,  at  any  time  in 
the  proceeding,  imilaterally  submit  to 
OFHEO's  coimsel  of  record  written 
offers  or  proposals  for  settlement  of  a 
proceeding  without  prejudice  to  the 
rights  of  any  of  the  parties.  No  such 
offer  proposal  shall  be  made  to  any 
OFHEO  representative  other  than 
OFHEO's  counsel  of  record.  Submission 
of  a  written  settlement  offer  does  not 
provide  a  basis  for  adjourning  or 
otherwise  delaying  all  or  any  portion  of 


a  proceeding  imder  this  part.  No 
settlement  offer  or  proposal,  or  any 
subsequent  negotiation  or  resolution,  is 
admissible  as  evidence  in  any 
proceeding. 

§  1780.1 5    OFHEO'S  rtglit  to  conduct 

examination. 

Nothing  contained  in  this  part  limits 
in  any  manner  the  right  of  OFHEO  to 
conduct  any  examination,  inspection,  or 
visitation  of  any  Enterprise  or  affiliate, 
or  the  right  of  OFHEO  to  conduct  or 
continue  any  form  of  investigation 
authorized  by  law. 

§178ai6    Collateral  attaclcs  on 
adjudicatory  proceeding. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  default  or  other 
failure  to  act  as  directed  in  the 
adjudicatory  proceeding  within  the 
times  prescribed  in  this  subpart  shall  be 
excused  based  on  the  pendency  before 
any  coiut  of  any  interlocutory  appeal  or 
collateral  attack. 

Subpart  B — Prehearing  Proceedings 

§  1 780.20    Commencement  of  proceeding 
and  contents  of  notice  of  charges. 

Proceedings  under  this  subpart  are 
commenced  by  the  issuance  of  a  notice 
of  charges  by  the  Director,  which  must 
be  served  upon  the  respondent.  Such 
notice  shall  state  all  of  the  following: 

(a)  The  legal  authority  for  the 
proceeding  and  for  OFHEO's 
jurisdiction  over  the  proceeding; 

(b)  A  statement  of  me  matters  of  fact 
or  law  showing  that  OFHEO  is  entiUed 
to  relief; 

(c)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief; 

(d)  The  time,  place  and  natiu«  of  the 
hearing; 

(e)  llie  time  within  which  to  file  an 
answer; 

(f)  The  time  within  which  to  request 
a  hearing;  and 

(g)  The  address  for  filing  the  answer 
and/or  request  for  a  hearing. 

f  1780.21    Answer. 

(a)  When.  Unless  otherwise  specified 
by  the  Director  in  the  notice,  respondent 
shall  file  an  answer  within  20  days  of 
service  of  the  notice. 

(b)  Content  of  answer.  An  answer 
must  respond  specifically  to  each 
paragraph  or  allegation  of  fact  contained 
in  the  notice  and  must  admit,  deny,  or 
state  that  the  party  lacks  sufficient 
information  to  admit  or  deny  each 
allegation  of  fact.  A  statement  of  lack  of 
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information  has  the  effect  of  a  denial. 
Denials  must  fairly  meet  the  substance 
of  each  allegation  of  fact  denied;  general 
denials  are  not  pennitted.  When  a 
respondent  denies  part  of  an  allegation, 
that  part  must  be  denied  and  the 
remainder  specifically  admitted.  Any 
allegation  of  fact  in  the  notice  that  is  not 
denied  in  the  answer  is  deemed 
admitted  for  purposes  of  the  proceeding. 
A  respondent  is  not  required  to  respond 
to  the  portion  of  a  notice  that  constitutes 
the  prayer  for  relief  or  proposed  order. 
The  answer  must  set  forth  affirmative 
defenses,  if  any,  asserted  by  the 
respondent. 

(c)  Default.  Failure  of  a  respondent  to 
file  an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  such  respondent's  right  to 
appear  and  contest  the  allegations  in  the 
notice.  If  no  timely  answer  is  filed, 
OFHEO's  counsel  of  record  may  file  a 
motion  for  entry  of  an  order  of  default. 
Upon  a  finding  that  no  good  cause  has 
been  shown  for  the  failure  to  file  a 
timely  answer,  the  presiding  officer 
shall  file  with  the  Director  a 
recommended  decision  containing  the 
finding  and  the  relief  sought  in  the 
notice.  Any  final  order  issued  by  the 
Director  based  upon  a  respondent's 
failure  to  answer  is  deemed  to  be  an 
order  issued  upon  consent. 

§  1780^    Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
10  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
imless  the  Director  or  presiding  officer 
orders  otherwise  for  good  cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 

.  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  groimd 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  presiding 
officer  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action. 
The  presiding  officer  will  do  so  &eely 
when  the  determination  of  the  merits  of 
the  action  is  served  thereby  and  the 
objecting  party  fails  to  satisfy  the 
presiding  officer  that  the  admission  of 
such  evidence  would  unfairly  prejudice 
that  party's  action  or  defense  upon  the 
merits.  "Hie  presiding  officer  may  grant 


a  continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

§  1 780.23    Failure  to  appear. 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  representative  constitutes  a 
waiver  of  respondent's  right  to  a  hearing 
and  is  deemed  an  admission  of  the  facts 
as  alleged  and  consent  to  the  relief 
sought  in  the  notice.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  presiding  officer  shall  file  with  the 
Director  a  recommended  decision 
containing  the  findings  and  the  relief 
sought  in  the  notice. 

S 1 780.24    Consolidation  and  severanoe  of 
actions. 

(a)  Consolidation.  On  the  motion  of 
any  party,  or  on  the  presiding  officer's 
own  motion,  the  presiding  officer  may 
consolidate,  for  some  or  all  purposes, 
any  two  or  more  proceedings,  if  each 
such  proceeding  involves  or  eirises  out 
of  the  same  transaction,  occurrence  or 
series  of  transactions  or  occurrences,  or 
involves  at  least  one  common 
respondent  or  a  material  common 
question  of  law  or  fact,  imless  such 
consolidation  would  cause 
imreasonable  delay  or  injustice.  In  the 
event  of  consolidation  imder  this 
section,  appropriate  adjustment  to  the 
prehearing  schedule  must  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  presiding  officer 
may,  upon  the  motion  of  any  party, 
sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  presiding  officer 
finds  that  imdue  prejudice  or  injustice 
to  the  moving  party  would  result  from 
not  severing  the  proceeding  and  such 
imdue  prejudice  or  injustice  would 
outweigh  the  interests  of  judicial 
economy  and  expedition  in  the 
complete  end  final  resolution  of  the 
proceeding. 

1780.25    Mottona. 

(a)  In  writing.  (1)  Except  as  otherwise 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion. 

(2)  All  vsrritten  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argimient  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  presiding  officer. 
Written  memoranda,  briefs,  affidavits,  or 
other  relevant  material  or  documents 
may  be  filed  in  support  of  or  in 
opposition  to  a  motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 


presiding  officer  directs  that  such 
motion  be  reduced  to  writing. 

(c)  Filing  of  motions.  Motions  must  be 
filed  with  the  presiding  officer,  except 
that  following  the  filing  of  a 
recommended  decision,  motions  must 
be  filed  with  the  Director. 

(d)  Responses.  (1)  Except  as  otherwise 
provided  herein;  any  party  may  file  a 
written  response  to  a  motion  within  10 
days  after  service  of  any  written  motion, 
or  within  such  other  period  of  time  as 
may  be  established  by  the  presiding 
officer  or  the  Director.  The  presiding 
officer  shall  not  rule  on  any  order  oral 
or  written  motion  before  each  party  has 
had  an  opportimity  to  file  a  response. 

(2)  The  lailiue  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  a  consent  by 
that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  order 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory,  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

(f)  Dispositive  motions.  Dispositive 
motions  are  governed  by  §§  1780.31  and 
1780.32. 

{1780.26    Discovery. 

(a)  Limits  on  discovery.  Subject  to  the 
limitations  set  out  in  paragraphs(b),  (d), 
and  (e)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  dociunent  discovery  by  serving  a 
written  request  to  produce  documents. 
For  purposes  of  a  request  to  produce 
documents,  the  term  "documents"  may 
be  defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  from  which  information 
can  be  obtained  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably 
imable  form,  as  well  as  written  material 
of  all  kinds. 

(b)  Relevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter  not  privileged  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
material,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  unduly, 
burdensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope,  or 
unduly  burdensome  if,  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  calls  for  copies  of  dociunents  to 
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be  delivered  to  the  requesting  party  and 
fails  to  include  the  requestor's  written 
agreement  to  pay  in  advance  for  the 
copying,  in  accordance  with  §  1780.27. 

[ci  Forms  of  discovery.  Discovery 
shall  be  limited  to  requests  for 
production  of  documents  for  inspection 
and  copying.  No  other  form  of  discovery 
shall  be  allowed.  Discovery  by  use  of 
interrogatories  is  not  permitted.  This 
paragraph  shall  not  be  interpreted  to 
require  the  creation  of  a  document. 

fd)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government's  or  government  agency's 
deliberative  process  privilege  and  any 
other  privileges  provided  by  the 
Constitution,  any  appUcable  act  of 
Congress,  or  the  principles  of  common 
law. 

(e)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing.  No 
exception  to  this  time  limit  shall  be 
permitted,  unless  the  presiding  ofBcer 
finds  on  the  record  that  good  cause 
exists  for  waiving  the  requirements  of 
this  paragraph. 

f  178027    RequMt  for  document  dlMovery 


(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  Copies  of 
the  request  shall  be  served  on  all  other 
parties.  The  request  must  identify  the 
documents  to  he  produced  either  by 
individual  item  or  by  category  and  must 
describe  each  item  and  category  with 
reasonable  particularity.  Dociunents 
must  be  produced  as  they  are  kept  in  the 
usual  course  of  business  of  they  shall  be 
labeled  and  organized  to  correspond 
with  the  categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  dociunents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  dociunents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  a  party  requests  more  than 
250  pages  of  copying,  the  requesting 
party  shall  pay  for  copying  and  shipping 
charges.  Copying  charges  are  at  the 
current  rate  per  page  imposed  by 
OFHEO  at  §  1710.22(b)(2)  of  this  chapter 


for  requests  for  documents  filed  under 
the  Freedom  of  Information  Act,  12 
U.S.C.  552.^  The  party  to  whom  the 
request  is  addressed  may  require 
payment  in  advance  before  producing 
the  documents. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  is  not  required  to  supplement 
the  response,  unless: 

(1)  llie  responding  party  learns  that 
in  some  material  respect  the  information 
disclosed  is  incomplete  or  incorrect, 
and 

(2)  The  additional  or  corrective 
information  has  not  otherwise  been 
made  known  to  the  other  parties  during 
the  discovery  process  or  in  writing. 

(d)  Motions  to  strike  or  limit  discovery 
requests.  (1)  Any  party  that  objects  to  a 
discovery  request  may,  within  10  days 
of  being  served  with  such  request,  file 

a  motion  in  accordance  with  the 
provisions  of  §  1780.25  to  strike  or 
otherwise  limit  the  request.  If  an 
objection  is  made  to  only  a  portion  of 
an  item  or  category  in  a  request,  the 
objection  shall  specify  that  portion.  Any 
objections  not  made  in  accordance  with 
this  paragraph  and  §  1780.25  are 
waived. 

(2)  The  party  who  served  the  request 
that  is  the  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  5  days  of  service  of  the  motion. 
No  other  party  may  file  a  response. 

(e)  Privilege.  At  the  time  odier 
dociunents  are  produced,  all  documents 
withheld  on  the  grounds  of  privilege 
must  be  reasonably  identifieid,  together 
with  a  statement  of  the  basis  for  ^e 
assertion  of  privilege.  When  similar 
documents  that  are  protected  by 
dehberate  process,  attorney  work- 
product,  or  attorney-client  privilege  are 
voluminous,  these  documents  may  be 
identified  by  category  instead  of  by 
individual  document.  The  presiding 
officer  retains  discretion  to  determine 
when  the  identification  by  category  is 
insufficient. 

{fl'Motions  to  compel  production.  (1) 
If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with 
a  discovery  request,  the  requesting  party 
may,  within  10  days  of  the  assertion  of 
privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  with  the  provisions  of 
§  1780.25  for  the  issuance  of  a  subpoena 
compelling  production. 


I  At  the  time  of  publication  OFHEO  has  not 
issued  a  final  regulation  governing  release  of 
information.  Until  the  release  of  information 
regulation  is  final,  charges  shall  be  imposed  at  the 
rate  specified  in  the  proposed  regulation,  60  FR 
25170  (May  n,  1995). 


(2)  The  party  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may,  within  5  days  of  service  of 
a  motion  for  the  issuance  of  a  subpoena 
compelling  production,  file  a  written 
response  to  the  motion.  No  other  party 
may  file  a  response. 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  to  motions  pursuant 
to  this  section  has  expired,  the  presiding 
officer  shall  rule  promptly  on  all  such 
motions.  If  the  presiding  officer 
determines  that  a  discovery  request,  or 
any  of  its  terms,  calls  for  irrelevant 
material,  is  unreasonable,  oppressive, 
excessive  in  scope,  unduly  burdensome, 
or  repetitive  of  previous  requests,  or 
seeks  to  obtain  privileged  documents, 
he  may  deny  or  modify  the  request,  and 
may  issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  shall  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
imless  otherwise  ordered  by  the 
presiding  officer.  Notwithstanding  any 
other  provision  in  this  part,  the 
presiding  officer  may  not  release,  or 
order  a  party  to  produce,  documents 
withheld  on  grounds  of  privilege  if  the 
party  has  stated  to  the  presiding  officer 
its  intention  to  file  a  timely  motion  for 
interlocutory  review  of  the  presiding 
officer's  order  to  produce  the 
documents,  until  the  motion  for 
interlocutory  review  has  been  decided. 

(h)  Enforcing  discovery  subpoenas.  If 
the  presiding  officer  issues  a  subpoena 
compelling  production  of  documents  by 
a  party,  the  subpoenaing  party  may,  in 
the  event  of  noncompliance  and  to  the 
extent  authorized  by  applicable  law, 
apply  to  any  appropriate  United  States 
district  court  for  an  order  requiring 
compUance  with  the  subpoena.  A 
party's  right  to  seek  court  enforcement 
of  a  subpoena  shall  not  in  any*maimer 
limit  the  sanctions  that  may  be  imposed 
by  the  presiding  officer  against  a  party 
who  fails  to  produce  or  induces  another 
to  fail  to  produce  subpoenaed 
documents. 

§  1780.28    Document  subpoenas  to 
nonparties. 

(a)  General  rules.  (1)  Any  party  may 
apply  to  the  presiding  officer  for  the 
issuance  of  a  document  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
application  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general  relevance 
and  reasonableness  of  the  scope  of 
documents  sought.  The  subpoenaing 
party  shall  specify  a  reasonable  time, 
place  and  manner  for  production  in 
response  to  the  subpoena. 
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(2)  A  party  shall  only  apply  for  a 
docniment  subpoena  under  this  section 
within  the  time  period  during  which 
such  party  could  serve  a  discovery 
request  under  §  1780.27.  The  party 
obtaining  the  docxunent  subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Doc\unent 
subpoenas  may  be  served  in  any  State, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  presiding  officer  shall  issue 
promptly  any  document  subpoena 
appUed  for  under  this  section;  except 
that,  if  the  presiding  officer  determines 
that  the  application  does  not  set  forth  a 
vaUd  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  imduly  burdensome,  he  may 
refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  determined  by  the 
presiding  officer. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  document 
subpoena  is  directed  may  file  a  motion 
to  quash  or  modify  such  subpoena, 
accompanied  by  a  statement  of  the  basis 
for  quashing  or  modifying  the  subpoena. 
The  movant  shall  serve  the  motion  on 
all  parties  and  any  party  may  respond 
to  such  motion  within  10  days  of  service 
of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on 
the  same  basis,  including  the  assertion 
of  privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under 
§  1780.27  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
vdth  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the  presiding 
officer  that  directs  compliance  with  all 
or  any  portion  of  a  document  subpoena, 
the  subpoenaing  party  or  any  other 
aggrieved  party  may,  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party's  right  to 
seek  court  enforcement  of  a  dociunent 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
presiding  officer  on  a  party  who  induces 
a  failiue  to  comply  with  subpoenas 
issued  under  this  section. 

§178a29    DaposttionofwttnMS 
unavailable  for  hearing. 

(a)  General  rules.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  a  party 
desiring  to  preserve  .that  witness' 
testimony  for  the  record  may  apply  in 


accordance  with  the  procedures  set 
forth  in  paragraph  (a)(2)  of  this  section 
to  the  presid^g  officer  for  the  issuance 
of  a  subpoena,  including  a  subpoena 
duces  tecum,  requiring  the  attendance 
of  the  witness  at  a  deposition.  The 
presiding  officer  may  issue  a  deposition 
subpoena  under  this  section  upon  a 
showing  that — 

(i)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness,  or  infirmity,  or  will  be 
otherwise  unavailable; 

(ii)  The  witness'  unavailabiUty  was 
not  produced  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  imdue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  anywhere  within 
the  United  States  and  its  possessions 
and  territories  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  presiding  officer  shall  fix. 

(3)  Subpoenas  must  be  issued 
promptly  upon  request,  unless  the 
presiding  officer  determines  that  the 
request  fails  to  set  forth  a  valid  basis 
under  this  section  for  its  issuance. 
Before  making  a  determination  that 
there  is  no  valid  basis  for  issuing  the 
subpoena,  the  presiding  officer  shall 
require  a  written  response  from  the 
party  requesting  the  subpoena  or  require 
attendance  at  a  conference  to  determine 
whether  there  is  a  valid  basis  upon 
which  to  issue  the  requested  subpoena. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  of  all 
parties.  Unless  the  presiding  officer 
orders  otherwise,  no  deposition  under 
this  section  shall  be  taken  on  fewer  than 
10  days'  notice  to  the  witness  and  all 
parties.  Deposition  subpoenas  may  be 
served  anywhere  within  the  United 
States  or  its  possessions  or  territories  on 
any  person  doing  business  anywhere 
within  the  United  States  or  its 
possessions  or  territories,  or  as 
otherwise  permitted  by  law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity 
to  oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 


under  §  1780.25  with  the  presiding 
officer  to  quash  or  modify  the  subpoena 
prior  to  the  time  for  compliance 
specified  in  the  subpoena,  but  not  more 
than  10  days  after  service  of  the 
subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion 
must  be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  docimients  is  not  deemed  a  waiver 
except  where  the  ground  for  objection 
might  have  been  avoided  if  the  objection 
had  been  presented  timely.  All 
questions,  answers  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
presiding  officer  for  an  order  compelling 
the  witness  to  answer  any  questions  the 
witness  has  refused  to  answer  or  submit 
any  evidence  that,  diuing  the 
deposition,  the  witness  has  refused  to 
submit. 

(3)  The  deposition  must  be  subscribed 
by  the  vntness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill,  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  with  any  order  of  the 
presiding  officer  made  upon  motion 
under  paragraph  (c)(2)  of  this  section, 
the  subpoenaing  party  or  other 
aggrieved  party  may,  to  the  extent 
authorized  by  apphcable  law,  appfy  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  presiding  officer  has  ordered 
enforced.  A  party's  right  to  seek  court 
enforcement  of  a  deposition  subpoena 
in  no  way  limits  the  sanctions  that  may 
be  imposed  by  the  presiding  officer  on 

a  party  who  fails  to  comply  with  or 
induces  a  failure  to  comply  with  a 
subpoena  issued  under  this  section. 

f  1 780.30    Interiocutory  review. 

(a)  General  rule.  The  Director  may 
review  a  ruling  of  the  presiding  officer 
prior  to  the  certification  of  the  record  to 
the  Director  only  in  accordance  with  the 
procediu«s  set  forth  in  this  section. 
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(b)  Scope  of  review.  The  Director  may 
exercise  interlocutory  review  of  a  ruling 
of  the  presiding  officer  if  the  Director 
finds  that — 

(1)  The  ruling  involves  a  controlling 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a  difference 
of  opinion; 

(2)  hnmediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding; 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 

(4)  Subsequent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  motion  for 
interlocutory  review  shall  be  filed  by  a 
party  with  the  presiding  officer  within 
10  days  of  his  ruling.  Upon  the 
expiration  of  the  time  for  filing  all 
responses,  the  presiding  officer  shall 
refer  the  matter  to  the  Director  for  final 
disposition.  In  referring  the  matter  to 
the  Director,  the  presiding  officer  may 
indicate  agreement  or  disagreement 
with  the  asserted  grounds  for 
interlocutory  review  of  the  ruling  in 
question. 

(d)  Suspension  of  proceeding.  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  such  a  request  by  the 
Director  under  this  section  suspends  or 
stays  the  proceeding  imless  otherwise 
ordered  by  the  presiding  officer  or  the 
Director. 

f  1 780.31    Summary  disposHion. 

(a)  In  general.  The  presiding  officer 
shall  recommend  that  the  Director  issue 
a  final  order  granting  a  motion  for 
siunmary  disposition  if  the  undisputed 
pleaded  facts,  admissions,  affidavits, 
stipulations,  dociunentary  evidence, 
matters  as  to  which  official  notice  may 
be  taken  and  any  other  evidentiary 
materials  properly  submitted  in 
connection  with  a  motion  for  siunmary 
disposition  show  that — 

There  is  no  genuine  issue  as  to  any 
material  fact;  or 

(2)  The  movant  is  entitled  to  a 
decision  in  its  fovor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 
(1)  Any  party  who  believes  there  is  no 
genuine  issue  of  material  fact  to  be 
determined  and  that  such  party  is 
entitled  to  a  decision  as  a  matter  of  law 
may  move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  motion  or 
within  such  time  period  as  allowed  by 
the  presiding  officer,  may  file  a  response 
to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 


material  facts  as  to  which  the  movant 
contends  there  is  no  genuine  issue. 
Such  motion  must  be  supported  by 
dociunentary  evidence,  which  may  take 
the  form  of  admissions  in  pleadings, 
stipulations,  written  interrogatory 
responses,  depositions,  inv^tigatory 
depositions,  transcripts,  affidavits  and 
any  other  evidentiary  materials  that  the 
movant  contends  support  its  position. 
The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  movant.  Any  party  opposing  a 
motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  such  party 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  own  motion,  the 
presiding  officer  may  hear  oral 
argument  on  the  motion  for  summary 
disposition. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  presiding  officer  shall  determine 
whether  the  movant  is  entitled  to 
summary  disposition.  If  the  presiding 
officer  determines  that  summary 
disposition  is  warranted,  the  presiding 
officer  shall  submit  a  recommended 
decision  to  that  effect  to  the  Director, 
under  §  1780.53.  If  the  presiding  officer 
finds  that  the  moving  party  is  not 
entitled  to  summary  disposition,  the 
presiding  officer  shall  make  a  ruling 
denying  the  motion. 

1178032    Partial  summary  dispoaMon. 

If  the  presiding  officer  determines  that 
a  party  is  entitled  to  summary 
disposition  as  to  certain  claims  only,  he 
shall  defer  submitting  a  recommended 
decision  as  to  those  claims.  A  hearing 
on  the  remaining  issues  must  be 
ordered.  Those  claims  for  which  the 
presiding  officer  has  determined  that 
summary  disposition  is  warranted  will 
be  addressed  in  the  reconunended 
decision  filed  at  the  conclusion  of  the 
hearing. 

S  1780.33    SclMduling  of  prehearing 
conferences. 

(a)  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
commencing  a  proceeding  or  such  other 
time  as  the  parties  may  agree,  the 
presiding  officer  shall  direct 
representatives  for  all  parties  to  meet 
with  him  in  person  at  a  specified  time 


and  place  prior  to  the  hearing  or  to 
confer  by  telephone  for  the  purpose  of 
scheduling  the  course  and  conduct  of 
the  proceeding.  This  meeting  or 
telephone  conference  is  called  a 
"scheduling  conference."  The 
identification  of  potential  witnesses,  the 
time  for  and  manner  of  discovery  and 
the  exchange  of  any  prehearing 
materials  including  witness  Usts, 
statements  of  issues,  stipulations, 
exhibits  and  any  other  materials  may 
also  be  determined  at  the  scheduling 
conference. 

(b)  Prehearing  conferences.  The 
presiding  officer  may,  in  addition  to  the 
scheduling  conference,  on  his  own 
motion  or  at  the  request  of  any  party, 
direct  representatives  for  the  parties  to 
meet  with  him  (in  person  or  by 
telephone)  at  a  prehearing  coi^erence  to 
address  any  or  all  of  the  following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact 
and  the  contents,  authenticity  and 
admissibiUty  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Siunmary  disposition  of  any  or  all 
issues: 

(6)  Resolution  of  discovery  issues  or 
disputes; 

(7)  Amendments  to  pleadings; 

(8)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(c)  Transcript.  The  presiding  officer, 
in  his  discretion,  may  require  that  a 
scheduling  or  prehearing  conference  be 
recorded  by  a  court  reporter.  A 
transcript  of  the  conference  and  any 
materials  filed,  including  orders, 
becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  such  party's  expense. 

(d)  Schedulmg  or  prehearing  orders. 
Within  a  reasonable  time  following  the 
conclusion  of  the  scheduling  conference 
or  any  prehearing  conference,  the 
presiding  officer  shall  serve  on  each 
party  an  order  setting  forth  any 
agreements  reached  and  any  procedural 
determinations  made. 

f  1780.34    Pratiearing  submissions. 

(a)  Within  the  time  set  by  the 
presiding  officer,  but  in  no  case  later 
than  10  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party  the  serving  party's — 

(1)  Prehearing  statement; 

(2)  Final  list  of  witnesses  to  be  called  ' 
to  testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness; 
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(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit:  and 

(4)  Stipulations  of  fact,  if  any- 
(B)  Effect  of  failure  to  comply.  No 

witness  may  testify  and  no  exhibits  may. 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  Usted  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a)  of  this  section,  except  for 
good  cause  shown. 

f178a35   Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of 
a  party  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the  presiding 
officer  may  issue  a  subpoena  or  a 
subpoena  duces  tecum  requiring  the 
attendance  of  a  witness  at  the  hearing  or 
the  production  of  doaunentary  or 
physical  evidence  at  such  hearing.  The 
appUcation  for  a  hearing  subpoena  must 
also  contain  a  proposed  subpoena 
specifying  the  attendance  of  a  witness  or 
the  production  of  evidence  from  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia,  or  as  otherwise 
provided  by  law  at  any  designated  place 
where  the  hearing  is  being  conducted. 
The  Party  making  the  appUcation  shall 
serve  a  copy  of  the  application  and  the 
proposed  subpoena  on  every  other 

party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  or  during  a  hearing. 
During  a  hearing,  a  party  may  make  an 
appUcation  for  a  subpoena  orally  on  the 
record  before  the  presiding  officer. 

(3)  The  presiding  officer  shall 
promptly  issue  any  hearing  subpoena 
appUed  for  under  this  section;  except 
that,  if  the  presiding  officer  determines 
that  the  appUcation  does  not  set  forth  a 
vaUd  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  may 
refuse  to  issue  the  subpoena  or  may 
issue  the  subpoena  in  a  modified  form 
upon  any  conditions  consistent  with 
this  subpart.  Upon  issuance  by  the 
presidii^  officer,  the  party  making  the 
appUcation  shall  serve  the  subpoena  on 
the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  such 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena,  llie  movant  must  serve 
the  motion  on  each  party  and  on  the 
person  named  in  the  subpoena.  Any 
party  may  responded  to  the  motion 
within  ten  days  of  service  of  the  motion. 


(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compUance,  but  no  more  than  10  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant. 

(c)  Enforcing  subpoenas.  If  an 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the  presiding 
officer  that  directs  compUance  with  all 
or  any  portion  of  a  hearing  subpoena, 
the  subpoeiuung  party  or  any  other 
aggrieved  party  may  seek  enforcement 
of  the  subpoena  piusuant  to 
§  1780.28(c).  A  party's  right  to  seek 
court  enforcement  of  a  hearing 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
presiding  officer  on  a  party  who  induces 
a  failure  to  comply  with  subpoenas 
issued  under  this  section. 

SubfMTt  C— fleering  end  Poetheering 
Proceedings 

f178050   Conduct  of  hearings. 

(a)  General  rules.  (1)  Hearings  shall  be 
conducted  in  accordance  with  5  U.S.C. 
chapter  5  and  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Except  as  limited  by 
this  subpart,  each  party  has  the  right  to 
present  its  case  or  defense  by  oral  and 
documentary  evidence  and  to  conduct 
such  cross  examination  as  may  be 
required  for  full  disclosure  of  the  facts. 

(2)  Order  of  hearing.  OFHEO's 
counsel  of  record  shall  present  its  case- 
in-chief first,  unless  otherwise  ordered 
by  the  presiding  officer  or  imless 
otherwise  expressly  specified  by  law  or 
regulation.  OFHEO's  counsel  of  record 
shaU  be  the  first  party  to  present  an 
opening  statement  and  a  closing 
statement  and  may  make  a  rebuttal 
statement  after  the  respondent's  closing 
statement.  If  there  are  multiple 
respondents,  respondents  may  agree 
among  themselves  as  to  their  order  or 
presentation  of  their  cases,  but  if  they 
do  not  agree,  the  presiding  officer  shall 
fix  the  order.  -s.^^ 

(3)  Examination  o/ witnesses.  Only 
one  representative  for  each  party  may 
conduct  an  examination  of  a  witness, 
except  that  in  the  case  of  extensive 
direct  examination,  the  presiding  officer 
may  permit  more  than  one 
representative  for  the  party  presenting 
the  witness  to  conduct  the  examination. 
A  party  may  have  one  representative 
conduct  the  direct  examination  and 
another  representative  conduct  re-direct 
examination  of  a  witness,  or  may  have 
one  representative  conduct  the  cross 
examination  of  a  witness  and  another 
representative  conduct  the  re-cross 
examination  of  a  witness. 


(4)  Stipulations.  Unless  the  presiding 
officer  directs  otherwise,  all  documents 
that  the  parties  have  stipulated  as 
admissible  shall  be  admitted  into 
evidence  upon  commencement  of  the 
hearing. 

(b)  Transcript.  The  hearing  shall  be 
recorded  and  transcribed.  The  transcript 
shaU  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  "The 
presiding  officer  shall  have  authority  to 
order  the  record  corrected,  either  upon 
motion  to  correct,  upon  stipulation  of 
the  parties,  or  foUowing  notice  to  the 
parties  upon  the  presiding  officer's  own 
motion. 

f  178051    EvMsnos. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  material  and  reUable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fuUest  extent 
authorized  by  the  Administrative 
Procedures  Act  and  other  appUcable 
law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart. 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  may  not  be  deemed  or  ruled 
to  be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant,  material, 
reUable  and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  bet  that 
may  be  judidaUy  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  pubUc 
records  of  any  Federal  or  State 
government  agency. 

(2)  All  matters  officially  notice<ft)y 
the  presiding  officer  or  the  Director 
shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  of  any 
material  fact,  the  parties,  upon  timely 
request,  shall  be  afforded  an 
opportunity  to  object. 

(c)  Documents.  (1)  A  dupUcate  copy 
of  a  document  is  admissible  to  the  same 
extent  as  the  original,  imless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)(1)  of  this  section,  any 
dociunent,  including  a  report  of 
examination,  oversight  activity, 
inspection,  or  visitation,  prepared  by 
OFHEO  or  by  another  Federal  or  State 
financial  institutions  regulatory  agency 
is  admissible  either  with  or  without  a 
sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines,  or 
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other  graphic  material  to  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  presiding  officer's  discretion,  be 
used  with  or  without  being  admitted 
into  evidence. 

(d)  Objections.  (1)  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  in  the  record. 

(2)  When  an  objection  to  a  question  or 
line  of  questioning  is  sustained,  the 
examining  representative  of  record  may 
make  a  specific  proffer  on  the  record  of 
what  he  expected  to  prove  by  the 
expected  testimony  of  the  witness.  The 
profiiar  may  be  by  representation  of  the 
representative  or  by  direct  interrogation 
of  the  witness. 

(3)  The  presiding  officer  shall  retain 
exhibits,  adequately  marked  for 
identification,  for  the  record  and 
transmit,  such  exhibits  to  the  Director. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any  relevant 
documents.  Such  stipulations  must  be 
received  in  evidence  at  a  hearing  and 
are  binding  on  the  parties  with  respect 
to  the  matters  therein  stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing  and  that  witness 
has  testified  in  a  deposition  in 
accordance  with  §  1780.29,  a  party  may 
offer  as  evidence  all  or  any  part  of  the 
transcript  of  the  deposition,  including 
deposition  exhibits,  if  any. 

(2)  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  presiding  officer  may, 
on  that  basis,  limit  the  a^issibihty  of 
the  deposition  in  any  manner  that 
justice  requires. 

(3)  Only  those  portions  of  a 
deposition  received  in  evidence  at  the 
hearing  constitute  a  part  of  the  record. 

f178aS2    Post  hMrtng  filings. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  presiding  officer  shall  serve  notice 
upon  each  party  that  the  certified 
transcript,  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed.  Any  party  may  file  with 
the  presiding  officer  proposed  findings 
of  fact,  proposed  conclusions  of  law  and 
a  proposed  order  within  30  days  after 
the  parties  have  received  notice  that  the 


transcript  has  been  filed  with  the 
presiding  officer,  unless  otherwise 
ordered  by  the  presiding  officer. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  posthearing  brief  may  be 
filed  in  support  of  proposed  findings 
and  conclusions,  either  as  part  of  the 
same  docimient  or  in  a  separate 
document. 

(3)  Any  party  is  deemed  to  have 
waived  any  issue  not  raised  in  proposed 
findings  or  conclusions  timely  filed  by 
that  party. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  {M'oposed  findings 
and  conclusions  and  proposed  order  are 
due.  Reply  briefs  must  be  limited 
strictly  to  responding  to  new  matters, 
issues,  or  arguments  raised  in  another 
party's  papers.  A  party  who  has  not 
filed  proposed  findings  of  fact  and 
conclusions  of  law  or  a  posthearing  brief 
may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
presiding  officer  shall  not  order  the 
filing  by  any  party  of  any  brief  or  reply 
brief  supporting  proposed  findings  and 
conclusions  in  advance  of  the  other 
party's  finding  of  its  brief. 

§  1780.53    Recommended  decision  and 
filing  of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs  under  §  1780.52(b),  the 
presiding  officer  shall  file  with  and 
certify  to  the  Director,  for  decision,  the 
record  of  the  proceeding.  The  record 
must  include  the  presiding  officer's 
recommended  decision,  recommended 
findings  of  fact  and  conclusions  of  law, 
and  proposed  order;  all  prehearing  and 
hearing  transcripts,  exhibits  and  rulings; 
and  the  motions,  briefs,  memoranda  and 
other  supporting  papers  filed  in 
connection  with  the  hearing.  The 
presiding  officer  shall  serve  upon  each 
party  the  recommended  decision, 
recommended  findings  and  conclusions, 
and  proposed  order. 

{\i}  Filing  of  index.  At  the  same  time 
the  presiding  officer  files  with  and 
certifies  to  the  Director  for  final 
determination  the  record  of  the 
proceeding,  the  presiding  officer  shall 
furnish  to  the  Director  a  certified  index 
of  the  entire  record  of  the  proceeding. 
The  certified  index  shall  include,  at  a 
minimum,  an  entry  for  each  paper, 
dociunent  or  motion  filed  with  the 
presiding  officer  in  the  proceeding,  the 
date  of  the  filing,  and  the  identity  of  the 
filer.  The  certified  index  shall  also 
include  an  exhibit  index  containing,  at 


a  minimum,  an  entry  consisting  of 
exhibit  niimber  and  title  or  description 
fon  Each  exhibit  introduced  and 
admitted  into  evidence  at  the  hearing; 
each  exhibit  introduced  but  not 
admitted  into  evidence  at  the  hearing; 
and  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 

§17MlS4    Cxcapttoni  ts  rscammendsd 


(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  recommended 
decision,  recommended  findings  and 
conclusions,  and  proposed  order  under 
§  1780.53,  a  party  may  file  with  the 
Director  written  exceptions  to  the 
presiding  officer's  recommended 
decision,  recommended  findings  and 
conclusions,  or  proposed  order;  to  the 
admission  or  exclusion  of  evidence;  or 
to  the  failure  of  the  presiding  officer  to 
make  a  ruling  propcraed  by  a  party.  A 
supporting  brief  may  be  filed  at  the  time 
the  exceptions  are  filed,  either  as  part  of 
the  same  document  or  in  a  separate 
document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions,  (a)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Director  if  the  party  taking 
expeplion  had  an  opportunity  to  raise 
the  same  objection,  issue,  or  argument 
before  the  presiding  officer  and  failed  to 
do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in  or  omissions  from  the 
presiding  officer's  recommendations  to 
which  that  party  takes  exception. 

(2)  AU  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  presiding  officer's 
recommendations  to  which  exception  is 
taken,  the  page  or  paragraph  references 
to  those  portions  of  the  record  relied 
upon  to  support  each  exception  and  the 
legal  authority  reUed  upon  to  support 
each  exception.  Exceptions  and  briefs  in 
support  shall  not  exceed  a  total  of  30 
pages,  except  by  leave  of  the  Director  on 
motion. 

(3)  One  reply  brief  may  be  submitted 
by  each  party  within  10  days  of  service 
of  exceptions  and  briefs  in  support  of 
exceptions-.  Reply  briefs  shall  not 
exceed  15  pages,  except  by  leave  of  the 
Director  on  motion. 
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§  1 780.56    Review  by  Director. 

(a)  Notice  of  submission  to  the 
Director.  When  the  Director  detennines 
that  the  record  in  the  proceeding  is 
complete,  the  Director  shall  serve  notice 
upon  the  parties  that  the  proceeding  has 
been  submitted  to  the  Director  for  final 
decision. 

(b)  Oral  argument  before  the  Director. 
Upon  the  initiative  of  the  Director  or  on 
the  written  request  of  any  party  filed 
with  the  Director  within  the  time  for 
filing  exceptions  imder  §  1780.54,  the 
Director  may  order  and  hear  oral 
argument  on  the  recommended  findings, 
conclusions,  decision  and  order  of  the 
presiding  officer.  A  written  request  by  a 
party  must  show  good  cause  for  oral 
argimient  and  state  reasons  why 
argiunents  cannot  be  presented 
adequately  in  writing.  A  denial  of  a 
request  for  oral  argument  may  be  set 
forth  in  the  Director's  final  decision. 
Oral  argument  before  the  Director  must 
be  transcribed. 

(c)  Director's  final  decision.  (1) 
Decisional  employees  may  advise  and 
assist  the  Director  in  the  consideration 
and  disposition  of  the  case.  The  final 
decision  of  the  Director  will  be  based 
upon  review  of  the  entire  record  of  the 
proceeding,  except  that  the  Director  may 
limit  the  issues  to  be  reviewed  to  those 
findings  and  conclusions  to  which 
opposing  arguments  or  exceptions  have 
been  filed  by  the  parties. 

(2)  The  Director  shall  render  a  final 
decision  and  issue  an  appropriate  order 
within  90  days  after  notification  of  the 
parties  that  the  case  has  been  submitted 
for  final  decision,  unless  the  Director 
orders  that  the  action  or  any  aspect 
thereof  be  remanded  to  the  presiding 
officer  for  further  proceedings.  Copies  of 
the  final  decision  and  order  of  the 
Director  shall  be  served  upon  each  party 
to  the  proceeding  and  upon  other 
persons  required  by  statute. 

§  1 780.56    Exhaustion  of  administrative 
remedies. 

To  exhaust  administrative  remedies  as 
to  any  issue  on  which  a  party  disagrees 
with  the  presiding  officer's 
recommendations,  a  party  must  file 
exceptions  with  the  Director  imder 
§  1780.54.  A  party  must  exhaust 
administrative  remedies  as  a 
precondition  to  seeking  judicial  review 
of  any  decision  issued  under  this 
subpart. 

§  1780.57    Slays  pending  |udicial  review. 
The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  Director  may  not. 
unless  specifically  orde^  by  the 
Director  or  a  reviewing  court,  operate  as 
a  stay  of  any  order  issued  by  the 


Director.  The  Direct  may,  in  his 
discretion  and  on  such  terms  as  he  finds 
just,  stay  the  effectiveness  of  all  or  any 
part  of  an  order  of  the  Director  pending 
a  final  decision  on  a  petition  for  review 
of  that  order. 

Subpart  D — Rules  of  Practice  Before 
the  Office  of  Federal  Housing 
Enterprise  Oversight 

S  1780.70    Scope. 

This  subpart  contains  rules  governing 
practice  by  parties  or  their 
representatives  before  OFHEO.  This 
subpart  addresses  the  imposition  of 
sanctions  by  the  presiding  officer  or  the 
Director  against  parties  or  their 
representatives  in  an  adjudicatory 
proceeding  under  this  part.  This  subpart 
also  covers  other  disciplinary 
sanctions — censure,  suspension  or 
disbarment — against  individuals  who 
appear  before  OFHEO  in  a 
representational  capacity  either  in  an 
adjudicatory  proceeding  imder  this  part 
or  in  any  other  matters  coimected  with 
presentations  to  OFHEO  relating  to  a 
client's  or  other  principal's  rights, 
privileges,  or  liabilities.  This 
representation  includes,  but  is  not 
limited  to,  the  practice  of  attorneys  and 
accoimtants.  Employees  of  OFHEO  are 
not  subject  to  disciplinary  proceedings 
under  this  subpart. 

§1780.71    Definitions. 

Practice  before  OFHEO  for  the 
purposes  of  this  subpart,  includes,  but 
not  is  limited  to,  transacting  any 
business  with  OFHEO  as  counsel, 
representative  or  agent  for  any  other 
person,  unless  the  Director  orders 
otherwise.  Practice  before  OFHEO  also 
includes  the  preparation  of  any 
statement,  opinion,  or  other  paper  by  a 
counsel,  representative  or  agent  that  is 
filed  with  OFHEO  in  any  certification, 
notification,  application,  report,  or  other 
document,  with  the  consent  of  such 
coimsel,  representative  or  agent. 
Practice  before  OFHEO  does  not  include 
work  prepared  for  an  Enterprise  solely 
at  its  request  for  use  in  the  ordinary 
course  of  its  business. 

§  1 780.72    Appearance  and  practice  In 
adjudicatory  proceedings. 

(a)  Appearance  before  OFHEO  or  a 
presiding  officer.  (1)  fly  attorneys.  A 
party  may  be  represented  by  an  attorney 
who  is  a  member  in  good  standing  of  the 
bar  of  the  highest  coiut  of  any  State, 
commonwealth,  possession,  territory  of 
the  United  States,  or  the  District  of 
Columbia  and  who  is  not  currently 
suspended  or  disbarred  from  practice 
before  OFHEO. 

(2)  By  nonattomeys.  An  individual 
may  appear  on  his  own  behalf.  A 


member  of  a  partnerehip  may  represent 
the  partnership  and  a  duly  authorized 
officer,  director,  employee,  or  other 
agent  of  any  corporation  or  other  entity 
not  specifically  listed  herein  may 
represent  such  operations  or  other 
entity;  provided  that  such  officer, 
director,  employee,  or  other  agent  is  not 
currently  suspended  or  disbarred  from 
practice  before  OFHEO.  A  duly 
authorized  officer  or  employee  of  any 
government  imit,  agency,  or  authority 
may  represent  that  imit,  agency,  or 
authority. 

(b)  Notice  of  appearance.  Any  person 
appearing  in  a  representative  capacity 
on  behalf  of  a  party,  including  OFHEO, 
shall  execute  and  file  a  notice  of 
appearance  with  the  presiding  officer  at 
or  before  the  time  such  person  submits 
papers  or  otherwise  apfiears  on  behalf  of 
a  party  in  the  adjudicatory  proceeding. 
Such  notice  of  appearance  shall  include 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filhig  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the 
representative  thereby  agrees  and 
represents  that  he  is  authorized  to 
accept  service  on  behalf  of  the 
represented  party  and  that,  in  the  event 
of  withdrawal  from  representation,  he  or 
she  will,  if  required  by  the  presiding 
officer,  continue  to  accept  service  until 
a  new  representative  has  filed  a  notice 
of  appearance  or  until  the  represented 
party  indicates  that  he  or  she  will 
proceed  on  a  pro  se  basis.  Unless  the 
representative  filing  the  notice  is  an 
attorney,  the  notice  of  appearance  shall 
also  be  executed  by  the  person 
represented  or,  if  the  person  is  not  an 
individual,  by  the  chief  executive 
officer,  or  duly  authorized  officer  of  that 
person. 

§  1780.73    Conflicts  of  interest 

(a)  Conflict  of  interest  in 
representation.  No  representative  shall 
represent  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
limited  materially  by  that 
representative's  responsibilities  to  a 
third  person  or  by  that  representative's 
own  interests.  The  presiding  officer  may 
take  corrective  measures  at  any  stage  of 
a  proceeding  to  cure  a  conflict  of 
interest  in  representation,  including  the 
issuance  of  an  order  limiting  the  scope 
of  representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  or  other 
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representative  represents  two  or  more 
parties  to  an  adjudicatory  proceeding  or 
also  represents  a  nonparty  on  a  matter 
relevant  to  an  issue  in  the  proceeding, 
that  representative  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  1780.72 — 

(1)  That  the  representative  has 
personally  and  fidly  discussed  the 
possibility  of  conflicts  of  interest  with 
each  such  party  and  nonparty; 

(2)  That  each  such  party  and  nonparty 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

f178a74   SanctkMis. 

(a)  General  rule.  Appropriate 
sanctions  may  be  imposed  during  the 
course  of  any  proceeding  when  any 
party  or  representative  of  record  has 
acted  or  failed  to  act  in  a  maimer 
required  by  applicable  statute, 
regulation,  or  order,  and  that  act  or 
failure  to  act — 

(1)  Constitutes  contemptuous 
conduct; 

(2)  Has  caused  some  other  party 
material  and  substantive  injiuy, 
including,  but  not  limited  to,  incurring 
expenses  including  attorney's  fees  or 
experiencing  prejudicial  delay; 

(3)  Is  a  clear  and  unexcused  violation 
of  an  applicable  statute,  regulation,  or 
order;  or 

(4)  Has  delayed  the  proceeding 
unduly. 

(b)  Sanctions.  Sanctions  that  may  be 
imposed  include,  but  are  not  limited  to, 
any  one  or  more  of  the  following: 

(1)  Issuing  an  order  against  a  party; 

(2)  Rejecting  or  striking  any  testimony 
or  dociunentary  evidence  offered,  or 
other  papers  filed,  by  the  party; 

(3)  Precluding  the  party  bom 
contesting  specific  issues  or  findings; 

(4)  Precluding  the  party  firom  ofiiering 
certain  evidence  or  from  challenging  or 
contesting  certain  evidence  offered  by 
another  party; 

(5)  Precluding  the  party  fix>m  making 
a  late  filing  or  conditioning  a  late  filing 
on  any  terms  that  are  just; 

(6)  Assessing  reasonable  expenses, 
including  attorney's  fees,  incurred  by 
any  other  party  as  a  result  of  the 
improper  action  or  failure  to  act. 

(c)  Procedure  for  imposition  of 
sanctions.  (1)  The  presiding  officer,  on 
the  motion  of  any  party,  or  on  his  own 
motion,  may  impose  any  sanction 
authorized  by  this  section.  The 
presiding  officer  shall  submit  to  the 
Director  for  final  ruling  any  sanction 
that  would  result  in  a  final  order  that 
terminates  the  case  on  the  merits  or  is 
otherwise  dispositive  of  the  case. 


(2)  No  sanction  authorized  by  this 
section,  other  than  refusing  to  accept 
late  papers,  shall  be  imposed  without 
prior  notice  to  all  parties  and  an 
opportimity  for  any  representative  or 
party  against  whom  sanctions  would  be 
imposed  to  be  heard.  The  presiding 
officer  shall  determine  and  direct  die 
appropriate  notice  and  form  for  such 
opportunity  to  be  heard.  The 
opportunity  to  be  heard  may  be  limited 
to  an  opportimity  to  respond  verbally, 
inunediately  after  the  act  or  inaction  in 
question  is  noted  by  the  presiding 
officer. 

(3)  For  purposes  of  interlocutory 
review,  motions  for  the  imposition  of 
sanctions  by  any  party  and  the 
imposition  of  sanctions  shedl  be  treated 
the  same  as  motions  for  any  other  ruling 
by  the  presiding  officer. 

(4)  Nothing  in  this  section  shall  be 
read  to  preclude  the  presiding  officer  or 
the  Director  from  taking  any  other 
action  or  imposing  any  other  restriction 
or  sanction  authorized  by  any 
apphcable  statute  or  regulation. 

f  1780.75   Censure,  suspension, 
disbarment  and  reinstatement 

(a)  Discretionary  censure,  suspension 
and  disbarment.  (1)  The  Director  may 
censure  any  representative  or  other 
individual  or  suspend  or  revoke  the 
privilege  to  appear  or  practice  before 
OFHEO  of  any  representative  or  other 
individual  if,  after  notice  of  and 
opportunity  for  hearing  in  the  matter, 
that  individual  is  found  by  the 
Director — 

(i)  Not  to  possess  the  requisite    - 
qualifications  or  competence  to 
represent  others; 

(ii)  To  be  seriously  lacking  in 
character  or  integrity  or  to  have  engaged 
in  material  imethical  or  improper 
professional  conduct; 

(iii)  To  have  caused  imfair  and 
material  injury  or  prejudice  to  another 
party,  such  as  prejudicial  delay  or 
vmnecessary  expenses  including 
attorney's  fees; 

(iv)  To  have  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing 
violation  of  the  1992  Act,  the  Federal 
Home  Loan  Mortgage  Corporation  Act, 
the  Federal  National  Mortgage 
Association  Charter  Act  or  the  rules  or 
regulations  issued  under  those  statutes 
or  any  other  law  or  regulation  governing 
Enterprise  operations; 

(v)  To  have  engaged  in  contemptuous 
conduct  before  OFHEO; 

(vi)  With  intent  to  defi^ud  in  any 
manner,  to  have  willfully  and 
knowingly  deceived,  misled,  or 
threatened  any  client  or  prospective 
client;  or 


(vii)  Within  the  last  10  years,  to  have 
been  convicted  of  an  offense  involving 
moral  tiupitude,  dishonesty  or  breach  of 
trust,  if  the  conviction  has  not  been 
reversed  on  appeal.  A  conviction  within 
the  meaning  of  this  paragraph  shall  be 
deemed  to  have  occiured  when  the 
convicting  court  enters  its  judgment  or 
order,  regardless  of  whether  an  appeal  is 
pending  or  could  be  taken  and  includes 
a  judgment  or  an  order  on  a  plea  of  nolo 
contendere  or  on  consent,  regardless  of 
whether  a  violation  is  admitted  in  the 
consent. 

(2)  Suspension  or  revocation  on  the 
groimds  set  forth  in  paragraphs  (a)(1) 
(ii),  (iii),  (iv),  (v),  (vi),  and  (vii)  of  this 
section  shall  only  be  ordered  upon  a 
further  finding  that  the  individual's 
conduct  or  character  was  sufficiendy 
egregious  as  to  justify  suspension  or 
revocation.  Suspension  or  disbarment 
imder  this  paragraph  shall  continue 
until  the  applicant  has  been  reinstated 
by  the  Director  for  good  cause  shown  or 
until,  in  the  case  of  a  suspension,  the 
suspension  period  has  expired. 

(3)  if  the  final  order  against  the 
respondent  is  for  censure,  the 
incUvidual  may  be  permitted  to  practice 
before  OFHEO,  but  such  individual's 
future  representations  may  be  subject  to 
conditions  designed  to  promote  high 
standards  of  conduct,  ff  a  written  letter 
of  censure  is  issued,  a  copy  will  be 
maintained  in  OFHEO's  files. 

(b)  Mandatory  suspension  and 
disbarment.  (1)  Any  coimsel  who  has 
been  and  remains  suspended  or 
disbarred  by  a  court  of  the  United  States 
or  of  any  State,  commonwealth, 
possession,  territory  of  the  United  States 
or  the  District  of  Coliunbia;  any 
accountant  or  other  licensed  expert 
whose  license  to  practice  has  been 
revoked  in  any  State,  conunonwealth, 
possession,  territory  of  the  United  or  the 
District  of  Colimibia;  any  person  who 
has  been  and  remains  suspended  or 
barred  fi'om  practice  before  the 
Department  of  Housing  and  Urban 
Development,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Office  of  Thrift  Supervision, 
the  Federal  Deposit  Insurance 
Corporation,  the  National  Credit  Union 
Administration,  the  Federal  Housing 
Finance  Board,  the  Farm  Credit 
Administration,  the  Securities  and 
Exchange  Commission,  or  the 
Commodity  Futures  Trading 
Conunission  is  also  suspended 
automatically  from  appearing  or 
practicing  before  OFFM3.  A  disbarment 
or  suspension  within  the  meaning  of 
this  paragraph  shall  be  deemed  to  have 
occtuxed  when  the  disbarring  or 
suspending  agency  or  tribimal  enters  its 
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judgment  or  order,  regardless  of  whether 
an  appeal  is  pending  or  could  be  taken 
and  regardless  of  whether  a  violation  is 
admitted  in  the  consent. 

(2)  A  suspension  or  disbarment  from 
practice  before  OFHEO  under  paragraph 
(b)(1)  of  this  section  shall  continue  until 
the  person  suspended  or  disbarred  is 
reinstated  under  paragraph  (d)(2)  of  this 
section. 

(c)  Notices  to  be  filed.  (1)  Any 
individual  appearing  or  practicing 
before  OFHEO  who  is  the  subject  of  an 
order,  judgment,  decree,  or  finding  of 
the  types  set  forth  in  paragraph  (b)(1)  of 
this  section  shall  file  promptly  with  the 
Director  a  copy  thereof,  together  vidth 
any  related  opinion  or  statement  of  the 
agency  or  tribunal  involved. 

(2)  Any  individual  appearing  or 
practicing  before  OFHEO  who  is  or 
within  the  last  10  years  has  been 
convicted  of  a  felony  or  of  a 
misdemeanor  that  resulted  in  a  sentence 
of  prison  term  or  in  a  fine  or  restitution 
order  totaling  more  than  $5,000  shall 
file  a  notice  promptly  with  the  Director. 
The  notice  shall  include  a  copy  of  the 
order  imposing  the  sentence  or  fine, 
together  with  any  related  opinion  or 
statement  of  the  court  involved. 

(d)  Reinstatement.  (1)  Unless 
otherwise  ordered  by  the  Director,  an 
application  for  reinstatement  for  good 
cause  may  be  made  in  wnting  by  a 
person  suspended  or  disbarred  under 
paragraph  (a)(1)  of  this  section  at  any 
time  more  than  3  years  after  the 
efiiBCtive  date  of  the  suspension  or 
disbarment  and,  thereafter,  at  any  time 
more  than  1  year  after  the  person's  most 
recent  application  for  reinstatement.  An 
appUcant  for  reinstatement  under  this 
paragraph  (d)(1)  of  this  section  may,  in 
the  Director's  sole  discretion,  be 
afforded  a  hearing. 

(2)  An  appUcation  for  reinstatement 
for  good  cause  by  any  person  suspended 
or  disbarred  under  paragraph  (b)(1)  of 
this  section  may  be  filed  at  any  time,  but 
not  less  than  1  year  after  the  appUcant's 
most  recent  appUcation.  An  applicant 
for  reinstatement  for  good  cause  imder 
this  paragraph  (d)(2)  may,  in  the 
Director's  sole  discretion,  be  afforded  a 
hearing.  However,  if  all  the  grounds  for 
suspension  or  disbarment  under 
paragraph  (b)(1)  of  this  section  have 
been  removed  by  a  reversal  of  the  order 
of  suspension  or  disbarment  or  by 
termination  of  the  underlying 
suspension  or  disbarment,  any  person 
suspended  or  disbarred  imder  paragraph 
(b)(1)  of  this  section  may  apply 
immediately  for  reinstatement  and  shall 
be  reinstated  by  OFHEO  upon  written 
appUcation  notifying  OFIQX)  that  the 
groimds  have  been  removed. 


(e)  Conferences.  (1)  General.  The 
presiding  officer  may  confer  with  a 
proposed  respondent  concerning 
allegations  of  misconduct  or  other 
groimds  for  censure,  disbarment  or 
suspension,  regardless  of  whether  a 
proceeding  for  censure,  disbarment  or 
suspension  has  been  commenced.  If  a 
conference  results  in  a  stipulation  in 
connection  with  a  proceeding  in  which 
the  individual  is  the  respondent,  the 
stipulation  may  be  entered  in  the  record 
at  the  request  of  either  party  to  the 
proceeding. 

(2)  Resignation  or  voluntary 
suspension.  In  order  to  avoid  the 
institution  of  or  a  decision  in  a 
disbarment  or  suspension  proceeding,  a 
person  who  practices  before  OFHEO 
may  consent  to  censure,  suspension  or 
disbarment  fiom  practice.  At  the 
discretion  of  the  Director,  the  individual 
may  be  censured,  suspended  or 
disbarred  in  accordance  with  the 
consent  offered. 

(f)  Hearings  under  this  section. 
Hearings  conducted  under  this  section 
shall  be  conducted  in  substantially  the 
same  manner  as  other  hearings  under 
this  part,  provided  that  in  proceedings 
to  terminate  an  existing  OFHEO 
suspension  or  disbarment  order,  the 
person  seeking  the  termination  of  the 
order  shaU  bear  the  biuxlen  of  going 
forward  with  an  appUcation  and  with 
proof  and  that  the  Director  may,  in  the 
Director's  sole  discretion,  direct  that  any 
proceeding  to  terminate  an  existing 
suspension  or  disbarment  by  OFHEO  be 
limited  to  written  submissions.  AU 
hearings  held  imder  this  section  shaU  be 
closed  to  the  pubUc  unless  the  EHrector, 
on  the  Director's  own  motion  or  upon 
the  request  of  a  party,  otherwise  directs. 

{gi  Sanctions  for  contemptuous 
conduct.  If,  during  the  course  of  any 
proceeding,  a  presiding  officer  finds  any 
representative  or  any  individual 
representing  himself  to  have  engaged  in 
contemptuous  conduct,  the  presiding 
officer  may  summarily  suspend  that 
individual  from  participating  in  that  or 
any  related  proceeding  or  impose  any 
other  appropriate  sanction. 
Contemptuous  conduct  includes 
dilatory,  obstructionist,  egregious, 
contumacious,  unethical,  or  other 
improper  conduct  at  any  phase  of  any 
adjudicatory  proceeding. 

Mark  A.  Kinaey, 

Acting  Director,  Office  of  Federal  Housing 
Enterprise  Oversif^t. 

[PR  Doc.  98-25527  Filed  9-23-98;  8:45  am] 
NLUNQ  CODE  412»41-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(DoekM  No.  98-CE-77-AD] 

RIN  2120-AA64 

Airworthiness  Diradtves;  The  New 
Piper  Aircraft.  Inc.  PA-23,  PA-30,  PA- 
31.  PA-34.  PA-39,  PA-40.  and  PA-42 
Series  Airplartes 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  DireMirtive  (AD) 
98-04-27,  which  currently  requires 
incorporating  certain  icing  information 
into  the  FAA-approved  airplane  flight 
manual  (AFM)  of  The  New  Piper 
Aircraft,  Inc.  (Piper)  PA-23,  PA-30,  PA- 
31,  PA-34,  PA-39,  PA-40.  and  PA-42 
series  airplanes.  The  Federal  Aviation 
Administration  (FAA)  inadvertently 
omitted  Piper  Models  PA-31P,  PA-31T. 
PA-31T1,  PA-31T2,  and  PA-31P-350 
airplanes  from  the  AppUcability  section 
of  AD  98-04-27.  The  proposed  AD 
would  retain  the  requirement  of 
incorporating  the  icing  information  into 
the  AFM  for  all  airplanes  affected  by  AD 
98-04-27,  and  would  add  the  Piper 
Models  PA-31P,  PA-31T,  PA-SlTl, 
PA-31T2,  and  PA-31P-350  airplanes  to  " 
the  AppUcabiUty  of  that  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  minimize  the  potential 
hazards  associated  with  operating  these 
airplanes  in  severe  idng  conditions  by 
providing  more  clearly  defined 
procedures  and  limitations  associated 
with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  November  5, 1998. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-77- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday.  hoUdays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
FAA,  SmaU  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
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written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-77-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-77-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

DiKusaion 

AD  98-04-27,  Amendment  39-10339 
(63  FR  7668,  February  17, 1998), 
currently  requires  revising  the 
Limitations  Section  of  the  FAA- 
approved  airplane  flight  manual  (AFM) 
to  specify  procedures  that  would  specify 
the  following  for  PA-23,  PA-30,  PA-31, 
PA-34,  PA-39,  PA-40,  and  PA-42 
series  airplanes: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 


flight  into  known  or  forecast  idng 
conditions  at  night. 

That  action  also  proposed  to  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
imusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  drew  with 
recognition  cues  for,  and  procedures  for 
exiting  bom,  severe  icing  conditions. 

Actiims  Since  Issuance  of  Previous  Rule 

Since  AD  98-04-27  became  effective, 
the  FAA  has  realized  that  it 
inadvertently  omitted  the  Models  PA- 
31P,  PA-31T,  PA-31T1,  PA-31T2,  and 
PA-31P-350  airplanes  from  the 
Applicability  section  of  the  AD. 

The  FAA's  DetmninatiMi 

After  examining  the  cirouistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that: 
— ^The  requirements  of  AD  98-04-27 
should  also  apply  to  Piper  Models 
PA-31P,  PA-31T,  PA-31T1,  PA- 
31T2,  and  PA-31P-350  airplanes;  and 
— ^AD  action  should  be  taken  to 
minimize  the  potential  hazards 
associated  with  operating  these 
airplanes  in  severe  icing  conditions 
by  providing  more  clearly  defined 
procedures  and  limitations  associated 
with  such  conditions. 

Explanation  ofAe  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  PA-23.  PA-30,  PA-31, 
PA-34,  PA-39,  PA-40,  and  PA-42 
series  airplanes  of  the  same  type  design, 
the  FAA  is  proposing  AD  action  to 
supersede  AD  98-04-27.  The  proposed 
AD  would  retain  bom  AD  98-04-27  the 
reqiurement  of  incorporating  certain 
icing  information  into  the  FAA- 
approved  AFM  for  the  affected 
airplanes,  and  would  add  Piper  Models 
PA-31P,  PA-31T,  PA-31T1,  PA-31T2, 
and  PA-31P-350  airplanes  to  the 
Applicability  section  of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  5,265 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 


private  pilot's  certificate  as  authorized 
by  §§  43.7  and  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  47.7  and 
43.9)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owners/operators  to 
incorporate  the  proposed  AFM 
revisions. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
the  proposed  action  may  impose 
operational  costs.  However,  these  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  cannot  be  determined. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition,  the  FAA  has 
determined  that  continued  operational 
safety  necessitates  the  imposition  of  the 
costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
econcnnic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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AdministTation  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amwided] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
98-04-27,  Amendment  39-10339  (63 
FR  7668,  February  17, 1998),  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  Aircraft,  Inc.:  Docket  No:  98- 
CE-77-AD;  Supersedes  AD  98-04-27, 
Amendment  39-10339. 

Applicability:  Models  PA-23.  PA-23-160, 
PA-23-235,  PA-23-250.  PA-E23-250.  PA- 
30.  PA-39,  PA-40,  PA-31,  PA-31-300,  PA- 
31-325,  PA-31-350,  PA-31P,  PA-31T.  PA- 
31T1.  PA-31T2,  PA-31P-350.  PA-34-200, 
PA-34-200T.  PA-34-220T.  PA-42,  PA-42- 
720.  and  PA-42-1000  airplanes,  all  serial 
numbers,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  Cd)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  follows,  unless 
already  accomplished: 

1.  For  all  affected  airplanes,  except  for 
Models  PA-31P,  PA-31T.  PA-31T1.  PA- 
3172,  and  PA-31P-350  airplanes:  Within  30 
days  after  March  13. 1997  (the  effective  date 
of  AD  98-04-27). 

2.  For  all  Models  PA-31P,  PA-31  T,  PA- 
3lTl,  PA-31T2,  and PA-31P-350 airplanes: 
Within  the  next  30  days  after  the  effective 
date  of  this  AD. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  At  the  applicable  compliance  time 
presented  in  the  Compliance  section  of  this 
AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 


"WARNING 

Severe  icing  may  result  hom 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  Uquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  siirfeces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

.   •  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— ^Unusually  extensive  ice  accimiulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— Accumulation  of  ice  on  the  upper  surface 
of  the  wing,  afr  of  the  protected  area. 

— Accumulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  farther  afr  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  Ail  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [Note:  This 
supersedes  any  relief  provided  by  the  Master 
Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
.  in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FLIGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temp>erature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXTTING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  xl8 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temjjeratures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Inmiediately  request  priority  handling 
fitjm  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 


than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the       — 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Repmrt  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  $  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR  43.7), 
and  must  be  entered  into  the  aircraft  records 
showing  compliance  with  this  AD  in 
accordance  with  §  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  FAA.  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  frt>m  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
September  17, 1998. 
Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-25480  Filed  9-23-98;  8:45  am] 
BILUNO  COOE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91. 119. 121. 125,  and  135 

[Docket  No.  FAA-1 998-4458;  Notice  No.  98- 
131 

RIN  2120-AG3S 

Prohibition  on  ttie  Transportation  of 
Devices  Designed  as  Chemical  Oxygen 
Generators  as  Cargo  In  Aircraft; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NFRM);  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  NPRM  published  in  the 
Federal  Register  (62  FR  45912)  on 
August  27, 1998.  The  NPRM  proposes  to 
ban,  in  certain  domestic  operations,  the 
transportation  of  devices  designed  to 
chemically  generate  oxygen,  including 
devices  that  have  been  discharged  and 
newly  manufactured  devices  that  have 
not  yet  been  charged  for  the  generation 
of  oxygen,  with  limited  exceptions. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Catey,  (202)  267-8166. 

Correction  of  Publication 

hi  proposed  rule  FR  Doc.  98-23010, 
beginning  on  page  45912  in  the  Federal 
Register  issue  of  August  27, 1998,  make 
the  following  corrections: 

On  page  45912,  in  the  first  column,  in 
the  heading.  "(Docket  No.  29318:  Notice 
No.  98-12]",  should  read  "[Docket  No. 
FAA-1998-4458:  Notice  No.  98-13]" 

In  the  ADDRESSES  section  on  page 
45912,  in  the  first  column,  in  the  fifth 
line,  the  docket  number  "FAA-98- 
29318",  should  read  "FAA-1998- 
4458". 

In  the  Comments  Invited  section  on 
page  45912,  in  the  second  column,  last 
paragraph,  first  Une,  "Docket  No. 
29318",  should  read  "Docket  No.  FAA- 
1998-4458". 

Issued  in  Washington,  DC  on  September 
18, 1998. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel. 

[FR  Doc.  98-25557  Filed  9-23-98;  8:45  am) 
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COMIMODITY  FUTURES  TRADING 
COMMISSION 

17 CFR  Parts 

Temporary  Licenses  for  Associated 
Persons,  Floor  Brokers,  Floor  Traders 
and  Guaranteed  Introducing  Brolters 

agency:  Conunodity  Futures  Trading 

Conunission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  proposing  amendments  to  its 
rules  governing  the  granting  of  a 
temporary  Ucense  (TL)  by  the  National 
Futures  Association  (NFA)  to  applicants 
for  registration  in  the  categories  of 
associated  person  (AP),  floor  broker  - 
(FB),  floor  trader  (FT),  and  guaranteed 
introducing  broker  (IBG).  li^ese 
amendments  would  authorize  NFA,  in 
appropriate  cases,  to  grant  a  TL  to  an 
appUcant  despite  a  "yes"  answer  to  a 
Disciplinary  History  question,  which 
currently  makes  an  appUcant  ineUgible 
for  a  TL.  The  Commission  is  proposing 
these  amendments  so  that  it  may 
approve  certain  registration  rules 
submitted  by  NFA  without  creating  any 
inconsistency  between  the 
Commission's  rules  and  those  of  NFA. 
DATES:  Comments  must  be  submitted  on 
or  before  October  26,  1998. 
ADDRESSES:  Conunents  on  the  proposed 
rules  should  be  sent  to  jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Conunission,  Three  Lafayette  Center, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5521,  or  by  e-mail  to  secretary@cftc.gov. 
Reference  should  be  made  to 
"Temporary  License  Eligibility." 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5439. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  8a(l)  of  the  Commodity 
Exchange  Act  (Act)  was  amended.in 
1983  to  authorize  the  Commission  to 
grant  a  TL  to  an  applicant  for 
registration  for  a  period  not  to  exceed 
six  months,  subject  to  such  rules, 
regulations  and  orders  as  the 
Commission  may  adopt.  ^  This 
amendment  to  the  Act  was  intended  to 
"streamline  and  simpUfy  the  current 


registration  procediues  to  enable  the 
Commission  to  register  fit  persons  more 
expeditiously."  2 

The  Commission  adopted  Rules  3.40- 
3.43  on  February  27, 1984,  to  implement 
this  authority  with  respect  to  AP 
applicants  ^  and  simultaneously 
authorized  NFA  to  perform  the  function 
of  granting  TLs  to  AP  appUcants  in 
appropriate  cases.*  TheCommission 
added  Rules  3.44-3.47  to  govern  TLs  for 
IBG  applicants  on  December  16, 1986,^ 
and  amended  Rules  3.11  and  3.40-3.43 
to  govern  TLs  for  FB  and  FT  applicants 
on  April  9, 1993.8  nfa  adopted  its  own 
rules  concerning  TLs  for  APs  and  IBGs, 
which  the  Commission  has  approved.' 
The  Commission's  rules  and  the  NFA's 
rules  currenUy  in  effect  provide  that, 
except  as  described  below,  one  of  the 
conditions  for  obtaining  a  TL  is  that  an 
applicant  have  no  "yes"  answers  to  the 
EKsciplinary  History  questions  on  the 
registration  appUcation."  The  exception 
concerns  an  applicant  for  registration  as 
an  AP,  FB  or  FT  whose  previous 
registration  in  these  capacities  was  ^ 
terminated  within  the  preceding  60 
days.  These  appUcants  will  receive  a  TL 
upon  mailing  of  a  new  registration 
appUcation  (Form  8-R)  if,  among  other 
things,  the  new  registration  application 
(1)  contains  no  "yes"  answers  to  the 
Disciplinary  History  questions,  or  (2) 


'  Futures  Trading  Act  of  1982,  Pub.  L.  97-444. 
Section  223,  96  Stat  2310  (1983). 


2H.R.  Rep.  No.  565  (Part  1),  97th  Cong..  2d  Sess. 
50  (1982). 

3  49  FR  8208  (March  5, 1984).  An  AP  is  a  natural 
person  who  (1)  solicits  or  accepts  customer  orders 
for  a  futures  conunission  merchant  (FCM)  or  IB,  (2) 
solicits  a  client's  or  prospective  client's 
discretionary  account  for  a  commodity  trading 
advisor,  (3)  solicits  funds,  securities  or  property  for 
a  participation  in  a  commodity  pool  on  behalf  of 
a  commodity  pool  operator,  or  (4)  supervises  any 
of  the  foregoing  persons  so  engaged.  Section  4k(l)- 
(3)  of  the  Act;  Commission  Rule  1.3(aa). 

449  FR  8226  (March  5. 1984). 

!!  51  FR  45759  (Dec.  22. 1986).  An  IBG  is  a  person 
(except  an  individual  who  elects  to  be  and  is 
registered  as  an  AP  of  an  FCM)  engaged  in  soliciting 
or  accepting  customer  orders  but  not  the  margin 
funds  related  thereto  and  who  enters  into  a 
guarantee  agreement  with  an  FCM.  The  guarantee 
agreement  relieves  the  IBG  of  the  need  to  raise  its 
own  capital  and  restricts  it  to  introducing  accounts 
only  to  its  guarantor  FCM.  Section  la(14)  of  the  Act; 
Commission  Rules  1.3(mm),  1.17(a)(2)(ii)  and 
1.57(a)(1). 

B  58  FR  19575  (Apr.  15. 1993).  The  related 
delegation  order  to  NFA  was  issued  simultaneously 
and  published  at  58  FR  19657  (Apr.  15, 1993).  An 
FB  can  trade  for  others  or  for  his  or  her  own  account 
on  or  subject  to  the  rules  of  any  contract  market; 
an  FT  can  trade  only  for  his  or  her  own  account 
on  or  subject  to  the  rules  of  any  contract  market 
Section  la(8)  and  (9)  of  the  Act;  Conunission  Rule 
1.3(n)  and  (x). 

'NFA  Rules  301  and  302,  respectively. 

■Commission  Rules  3.40(a)  and  3.44(a)(2).  The  no 
"yes"  answer  restriction  extends  to  principals  of  an 
IBG  as  well.  Commission  Rule  3.44(a)(3).  See  also 
Commission  Rules  3.11(c)(l)(ii)(D)  and  3.11(c)(2)(ii) 
concerning  an  FT,  or  a  person  whose  registration  as 
an  FT  terminated  within  the  preceding  60  days, 
seeking  to  become  an  FB. 
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none  except  those  arising  from  a  matter 
that  already  has  been  disclosed  in 
connection  with  a  previous  registration 
application  if  registration  was  granted, 
or  (3)  the  "yes"  answer  was  disclosed 
more  than  30  days  previously  in  an 
amendment  to  the  prior  registration 
application.* 

Rules  authorizing  the  issuance  of  TLs 
were  adopted  so  that  apparently  fit 
persons  [i.e.,  those  who  had  not  self- 
declared  any  derogatory  information  on 
their  registration  applications)  could 
begin  acting  like  registrants  in  certain 
categories  while  various  background 
chedu  were  conducted.  For  example, 
checking  an  individual's  fingerprints 
through  the  Federal  Biueau  of 
Investigation  database  can  take  six  to 
eight  weeks.  The  Commission  believes 
that  providing  TLs  is  appropriate  in 
light  of  the  time  required  to  complete 
the  various  backgroimd  checks  on 
applicants  for  registration. 

n.  NFA  Proposals 

NFA  has  adopted  and  submitted  for 
Commission  approval  amendments  to 
NFA  Rules  301  and  302,  governing  TLs 
for  APs  and  IBGs,  as  well  as  new  NFA 
RiUe  303  to  govern  TLs  for  FBs  and  FTs. 
NFA's  submission  was  made  pursuant 
to  Section  17(j)  of  the  Act  by  letter  dated 
August  25, 1997.  In  response  to  letters 
from  the  Commission's  Division  of 
Trading  and  Markets,  NFA 
supplemented  its  submission  by  letters 
dated  January  22,  February  19  and 
Aug\ist  11, 1998." 

NFA's  rule  amendments  and  the  new 
rule  would  eliminate  the  no  "yes" 
answer  criterion  as  an  absolute  bar  to 
issiiance  of  a  TL.  NFA  notes  that  it  now 
may  not  grant  TLs  to  new  applicants 
[i.e.,  those  not  registered  within  the 
preceding  60  daysj  with  "yes"  answers 
no  matter  how  innocuous  the  disclosed 
matter  may  be,  even  if  NFA  has 
previously  granted  registration  despite 
the  "yes"  answer.  NFA  believes  that  this 
restriction  is  no  longer  necessary 
because  it  has  developed  sufficient 
expertise  exercising  the  authority 
granted  to  it  in  various  Commission 
delegation  orders  to  identify  in  an 
accurate  and  prompt  manner  those 
types  of  disciplinary  matters  that  it 
would  not  use  to  disqualify  an  applicant 
from  registration. 


"Commission  Rules  3.11(c)(l)(i)(C), 
3.11(c)(l)(ii)(C)  and  3.12(cl)(l)(vi);  NFA  Rule 
301(b)(l)P).  See  a/so  Commission  Rule  3.44(a)(3) 
and  NFA  Rule  302(a)(3)  concerning  principals  of  an 

mc. 

*°Copies  of  the  NFA  rules  submitted  for 
Commission  approval  may  be  obtained  upon 
request  from  the  Commission's  Office  of  the 
Secretariat  at  the  address  listed  above. 


NFA  represents  that  under  its 
proposed  approach  it  would  use  its 
authority  to  grant  TLs  to  applicants  with 
"yes"  answers  that  (1)  NFA  had 
previously  cleared,  or  (2)  NFA  knew 
that  it  intended  to  clear.  NFA  further 
represents  that  it  only  brings  adverse 
actions  in  circumstances  that  are 
"similar  to  those  in  which  the 
Commission  has  instituted  registration 
actions  based  upon  disciplinary 
offenses"  and  that,  in  evaluating 
whether  any  applicant  should  be 
granted  a  TL  despite  a  "yes"  answer  to 
a  Disciplinary  History  question,  it  will 
follow  the  recent  guidance  set  forth  by 
the  Commission  concerning  the 
treatment  of  disciplinary  histories  of 
FBs,  FTs  and  applicants  for  registration 
in  either  category. '^ 

NFA's  new  rule  and  rule  amendments 
would  also  affect  applicants  for  AP,  FB 
and  FT  registration  applying  wdthin  60 
days  of  their  last  registration.  Currently, 
these  applicants  may  receive  TLs  upon 
mailing  of  a  new  Form  8-R  if  they  have 
no  new  "yes"  answers  to  Disciplinary 
History  questions.  A  new  "yes"  answer 
in  these  circumstances  is  an  answer  that 
the  appUcant  has  not  previously 
disclosed  or  has  disclosed  for  the  first 
time  within  30  days  of  the  submitted 
application. 

NFA  represents  that  this  "no-new- 
yes"  answer  requirement  creates 
processing  difficulties  for  NFA's 
automated  registration  processing 
system,  the  Membership  Registration 
Receivables  System  (MRRS).  NFA 
explained  that,  in  order  to  process 
transfer  TLs,^^  MRRS  must  compare  the 
date  of  the  appUcation  and  the  date  of 
the  applicant's  last  registration 
termination  in  order  to  determine  if  the 
60-day  requirement  is  met.  Next,  MRRS 
miist  determine  whether  the  applicant 
has  previously  disclosed  the  "yes" 
answer.  MRRS  then  compares  the  date 
of  the  current  appUcation  to  the  date  the 
applicant  previously  disclosed  the 
"yes"  answer  to  determine  if  the  30-day 
requirement  is  satisfied.  NFA  represents 
that  the  procedures  for  transferring 
registrations  also  can  produce 
processing  errors  that  must  be  manually 


>>  See  Commission  Advisory  61-47  (Dec.  B, 
1997),  to  which  is  attached  a  letter  to  Robert  K. 
Wihnouth,  NFA  President,  from  Jean  A.  Webb. 
Secretary  of  the  Commission,  dated  Dec.  4, 1997. 

"The  term  "transfer  TL"  is  used  because  the 
Commission's  rules  and  similar  NFA  rules  in  this 
area  were  intended  to  permit  an  AP  to  move  from 
one  firm  to  another  without  an  interruption.  For 
example,  an  AP  could  leave  Firm  A  on  Friday,  mail 
in  his  new  Form  B-R  with  a  sponsor  certification 
from  Firm  B,  and  be  at  work  for  Firm  B  under  a 
TL  on  Monday  morning. 


reviewed  and  corrected,  thus  consuming 
a  significant  amount  of  staff  resources.  ^^ 

NFA  proposes  to  eliminate  the  no- 
new-yes  answer  requirement  from  its 
Registration  Rules.  NFA  believes  that  its 
proposal  would  enable  it  to  achieve  its 
regulatory  goals  more  efficiently.  NFA 
contends  that,  imder  this  proposed 
approach,  MRRS  would  operate  more 
efficiently  and  staff  resources  could  be 
redirected  to  facilitate  the  quick 
identification  of  transfer  appUcants  who 
receive  TLs  despite  problematic 
disciplinary  history  information.  NFA 
represents  that,  when  appropriate,  it 
would  promptly  terminate  such  TLs  and 
institute  registration  denial  proceedings. 

m.  Proposed  Commission  Rale 
Amendments 

Although  the  NFA  rule  amendments 
concerning  TLs  submitted  for 
Commission  approval  remain  subject  to 
Commission  review  and  possible  further 
refinement,  the  Commission 
preliminarily  views  the  NFA  rule 
amendments  positively.  As  noted  above, 
however,  the  NFA  rule  amendments  are 
not  consistent  with  Commission  rules 
issued  imder  Section  8a(l)  of  the  Act, 
and  therefore,  the  Commission  could 
not  approve  them  pursuant  to  Section 
17(j)  of  the  Act.i*  Accordingly,  in  order 
to  permit  the  Commission  to  approve 
the  NFA  rule  amendments,  the 
Commission  is  proposing  to  amend  its 
rules  governing  TLs."  The 
Commission's  rule  amendments  would 
eliminate  the  provision  that  NFA  may 
not  grant  a  TL  to  an  AP,  FB,  FT  or  IBG 
applicant  if  the  applicant's  registration 
application  contains  a  "yes"  answer  to 
a  Disciplinary  History  question.  ^^  The 
Commission  is  also  proposing  to 
eliminate  the  no-new-yes  answer 
requirement  bom  its  rules  governing 
TLs  of  AP,  FB  and  FT  appUcants  whose 


>'  As  an  example,  tfFA  indicate*  that  in  1996 
there  were  24  instances  in  which  it  did  not  grant 
TLs  because  of  new  "yes"  ansvrers.  However,  NFA 
ultimately  granted  registration  to  all  but  one  of 
those  individuals,  while  the  remaining  individual 
withdrew  his  application. 

>*  Section  17(j)  of  the  Act  provides  in  pertinent 
part  that  "A  roistered  futures  association  shall 
submit  to  the  Commission  any  change  in  or 
addition  to  its  rules  *  *  *.  The  Commission  shall 
approve  such  rules,  if  such  rules  are  determined  by 
the  Commission  to  be  consistent  with  the 
requirements  of  this  section  and  not  otherwise  in 
violation  of  this  Act  or  the  regulations  issued 
pursuant  to  this  Act  *  *  *." 

"  The  Commission  anticipates  that,  if  it 
determines  to  approve  h<(FA's  rule  amendments 
discussed  above,  such  approval  will  be  made 
concurrent  with  adoption  of  final  Commission  rule 
amendments  that  are  being  proposed  herein. 

>"In  the  case  of  an  IBG  applicant,  the  provision 
pertaining  to  principals  of  the  applicant  would  be 
amended  similarly.  See  proposed  amendments  to 
Rules  3.40(a)  and  3.44(a)  (2)  and  (3). 
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registration  terminated  within  the 
preceding  60  days.*" 

There  are  two  provisions  of  the 
Commission's  rules  where  a  "yes" 
answer  to  a  Disciplinary  History 
question  will  prevent  granting  of 
registration,  not  merely  at  TL.  These 
circumstances  pertain  to:  (1)  a  registered 
FT  seeking  to  become  registered  as  an 
FB  (Commission  Rule  3.11(c)(2)(ii));  and 
(2)  an  AP  whose  registration  is 
terminated  because  of  the  revocation  or 
withdrawal  of  the  sponsor's  registration 
and  who  becomes  associated  with  a  new 
sponsor  (Commission  Rule  3.12(1)).^" 
Since  these  provisions  are  modeled 
upon  those  governing  TLs.  the 
Commission  believes  that  it  is 
appropriate  to  amend  these  provisions 
to  remove  the  no  "yes"  answer 
restriction  as  well. 

The  Commission  also  wishes  to  note 
that  certain  of  its  rules  related  to  TLs  are 
not  being  amended.  Commission  rules 
provide  that  a  TL  shall  terminate 
immediately  upon  notice  to  an 
applicant  that  the  applicant  failed  to 
disclose  relevant  disciplinary  history  or 
to  disclose  that,  following  the 
submission  of  the  application,  an  event 
has  occiured  leading  to  an  afBrmative 
response.  Such  a  notice  must  also  be 
provided  to  the  applicant's  sponsor  (in 
the  case  of  an  AP  applicant),  the 
contract  market  that  has  granted  trading 
privileges  (in  the  case  of  an  FB  or  FT 
apphcant)  or  the  guarantor  FCM  (in  the 
case  of  an  IBG  applicant). ^^  The 
Commission  emphasizes  that  it  is 
important  for  all  applicants  to  continue 
to  declare  derogatory  information  as 
required  by  the  registration  forms  since 
failure  to  do  so  can  lead  to  termination 
of  a  TL  and,  if  willful,  to  denial  or 
conditioning  of  registration.^" 

The  Commission  further  notes  that  it 
is  not  amending  the  provisions  of  its 
rules  governing  TLs  for  FB  applicants 
that  restrict  such  persons  to  operating  as 
an  FT  while  the  applicant  has  a  TL  prior 
to  being  granted  registration  as  an  FB.^^ 


*'  See  proposed  amendments  to  Commission 
Rules  3.11(c)(l)(i]  and  (c)(l)(ii).  and  3.12(d)(1)  and 
(d)(3). 

'*The  AP  situation  could  arise  where,  for 
example,  one  FCM  merges  into  another,  the  merged 
FCM  withdraws  its  registration  and  the  surviving 
FCM  absorbs  the  APs  of  the  disap|>earing  FCM. 

"The  notice  concerning  bilure  to  disclose  or  the 
occurrence  of  an  event  leading  to  an  affirmative 
response  also  applies  to  a  principal  of  an  IBG. 
Commission  Rules  3.42(a)(B)  and  3.46(a)(10). 

">  See  Section  8a(2)(G)  and  (3)(G)  of  the  Act 

''This  restriction  to  acting  only  in  the  capacity 
of  an  FT  during  the  pendency  of  the  TL  does  not 
apply  if  the  FB  applicant  was  registered  as  an  FB 
within  the  preceding  60  days.  Commission  Rule 
3.41(a). 


IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
discussed  herein  would  affect  APs,  FBs, 
FTs  and  IBGs.  The  Commission  has 
previously  determined  to  evaluate 
within  the  context  of  a  particular  rule 
proposal  whether  all  or  some  FBs,  FTs, 
and  IBGs  should  be  considered  "small 
entities"  for  purposes  of  the  RFA  and, 
if  so,  to  analyze  the  economic  impact  on 
FBs,  FTs  and  IBGs  of  any  such  rule  at 
that  time.^^  The  rule  amendments 
proposed  herein  will  not  affect  the 
requirements  for  filing  an  application 
for  registration.  If  adopted,  these 
amendments  will  permit  certain  persons 
to  obtain  a  TL  where  it  now  is  not 
possible  and  thus  permit  them  to  begin 
lawfully  acting  as  industry  professionals 
sooner.  Accordingly,  the  Chairperson, 
on  behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  the  action  taken  herein  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501  etseq.  (Supp.  I 
1995))  imposes  certain  requirements  on 
federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA. 
While  the  proposed  rule  amendments 
have  no  burden,  the  group  of  rules 
(3038-0023)  of  which  they  are  a  part  has 
the  following  burden: 

Average  Burden  15.76 

Hours  Per  Re- 
sponse. 

Numberr  of  Respond- 
ents. 

Frequency  of  Re- 
sponse. 


73,435 

Annually  and  on  oc- 
casion. 


Copies  of  the  OMB  approved 
information  collection  package 
associated  with  these  rules  may  be 
obtained  fi^om  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  10202,  NEOB,  Washington,  DC 
20503,  <202)  395-7340. 

List  of  Subiects  in  17  CFR  Part  3 

Brokers,  Registration. 


In  consideration  of  the  foregoing,  and  . 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  Sections  4d,  4e,  4k,  8a  and  17 
thereof.  7  U.S.C.  6d,  6e,  6k,  12a  and  21, 
the  Commission  hereby  proposes  to 
amend  Part  3  of  Chapter  I  of  Title  17  of 
the  Code  oi  Federal  Regulations  as 
follows: 

PART  a— REGISTRATION 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552b;  7  U.S.C.  la, 
2, 4, 4a,  6, 6a,  6b.  6c,  6d,  6e,  6f,  6g.  6h,  6i, 
6k.  6m,  6n,  6o,  6p,  8. 9, 9a.  12. 12a,  13b,  13c. 
16a,  18, 19,  21,  and  23. 

2.  Section  3.11  is  proposed  to  be 
amended  by  revising  paragraphs 
(c)(l)(i)(A)  and  (c)(l)(i)(B),  by  removing 
paragraph  (c)(l)(i)(C),  by  revising 
paragraphs  (c)(l)(ii)(A),  (c)(l)(ii)(B)  and 
(c)(l)(ii)(C),  by  removing  paragraph 
(c)(l)(ii)(D)  and  redesignating  paragraph 
(c)(l)(ii)(E)  as  paragraph  (c)(l)(ii)(D), 
and  by  revising  paragraph  (c)(2)(ii)  to 
read  as  follows: 

§3.11    RaglstFation  of  floor  brokers  and 
floof  traders. 


"  See  47  FR  18618, 18620  (Apr.  30, 1982)  (FBs); 
48  FR  35248,  35276-35278  (Aug.  3, 1983)  (IBGs): 
and  58  FR  19575, 19588  (Apr.  15, 1993)  (FTs).  With 
respect  to  APs,  the  Commission  has  previously 
stated  that  the  RFA  does  not  apply  to  APs  because 
APs  must  be  individuals  under  Section  4k  of  the 
Act  and  Rule  1.3(aa).  See  48  FR  14933, 14954  n.ll5 
(Apr.  6, 1983). 


(C)*  •  * 
(D*  •  * 
(«•    •    * 

(A)  The  person's  registration  as  a  floor 
broker  is  not  suspended  or  revoked;  and 

(B)  There  is  no  pending  adjudicatory 
proceeding  against  the  person  under 
sections  6(c),  6(d),  6c,  6d,  8a  or  9  of  the 
Act  or  §  §  3.55  or  3.60  and.  within  Uie 
preceding  twelve  months,  the 

'  Commission  has  not  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
initiating  the  procedures  provided  in 
§3.51. 
(ii)*  •  • 

(A)  The  person's  registration  as  a  floor 
trader  is  not  suspendeid  or  revoked;  and 

(B)  There  is  no  pending  adjudicatory 
proceeding  against  the  person  under 
sections  6(c).  6(d),  6c,  6d,  8a  or  9  of  the 
Act  or  §§  3.55  or  3.60  and,  within  the 
preceding  twelve  months,  the 
Commission  has  not  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
initiating  the  procedures  provided  in 
§3.51. 

(C)  If  such  person  is  seeking 
registration  as  a  floor  broker,  the  person 
will  be  granted  a  temporary  license  to 
act  in  the  capacity  of  floor  trader  only 
if  the  person's  prior  registration  was  not 
subject  to  conditions  or  restrictions. 

•        *••*' 

(2)*   •  * 

(ii)  Any  person  registered  as  a  floor 
trader  whose  registration  is  not  subject 
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to  conditions  or  restrictions  and  who 
continuously  maintains  trading 
privileges  at  any  contract  market  that 
has  made  the  certification  required 
imder  §  3.40  will  be  registered  as,  and 
in  the  capacity  of,  a -floor  broker  upon 
mailing  to  the  National  Futures 
Association  of  a  Form  3-R  completed 
and  filed  in  accordance  with  the 
instructions  thereto  indicating  the 
intention  to  change  registration 
category,  accompanied  by  evidence  of 
the  granting  of  trading  privileges  at  the 
new  contract  market,  if  applicable. 

•  •        •        •        * 

3.  Section  3.12  is  proposed  to  be 
amended  by  revising  paragraphs 
(d)(l)(iv)  and  (d)(l)(v),  by  removing 
paragraph  (d](l)(vi),  by  revising 
paragraphs  (d)(3)  and  (i)(l)(v),  by 
removing  paragraph  (i)(l)(vi)  and 
redesignating  paragraph  (i)(l)(vii)  as 
paragraph  (i](l)(vi),  and  by  revising 
paragraph  (i)(2)  to  read  as  follows: 

S  3.1 2    Registration  of  associated  persons 
of  futures  commission  merchants. 
Introducing  brokers,  commodity  trading 
advisors,  commodity  pool  operators  snd 
leverage  transaction  merchants. 

(d)*  •  * 

(1)  '  •  * 

(iv)  Whether  there  is  a  pending 

adjudicatory  proceeding  under  sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  or 
§§  3.55,  3.56  or  3.60  or  if,  within  the 
preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  and,  if  so,  that  the  sponsor  has 
been  given  a  copy  of  the  notice  of  the 
institution  of  a  proceeding  in 
connection  therewith:  and 

(v)  That  the  sponsor  has  received  a 
copy  of  the  notice  of  the  institution  of 
a  proceeding  if  the  applicant  has 
certified,  in  accordance  vtrith  paragraph 
(d)(l)(iv)  of  this  section,  that  there  is  a 
proceeding  pending  against  the 
applicant  as  described  in  that  paragraph 
or  that  the  Commission  has  permitted 
the  withdrawal  of  an  application  for 
registration  as  described  in  that 
paragraph. 

•  *        *        •        • 

(3)  The  certifications  permitted  by 
paragraphs  (d)(l)(i)  and  (v)  of  this 
section  must  be  signed  and  dated  by  an 
officer,  if  the  sponsor  is  a  corporation, 
a  general  partner,  if  a  partnership,  or  the 
proprietor,  if  a  sole  proprietorship.  The 
certifications  permitted  by  paragraphs 
(d)(l)(ii)-(iv)  of  this  section  must  be 
signed  and  dated  by  the  applicant  for 
registration  as  an  associated  person. 


(i)  •  '  * 

(D*  •  * 

(v)  That  the  new  sponsor  has  received 
a  copy  of  the  notice  of  the  institution  of 
a  proceeding  if  the  applicant  for 
registration  has  certified,  in  accordance 
with  paragraph  (i)(l)(iv)  of  this  section, 
that  there  is  a  proceeding  pending 
against  the  applicant  as  described  in 
that  paragraph  or  that  the  Commission 
has  permitted  the  withdrawal  of  an 
apphcation  for  registration  as  described 
in  that  paragraph;  and 

•  •        *        *        • 

(2)  The  certifications  required  by 
paragraphs  (i)(l)(i),  (i)(l)(v),  and 
(i)(l)(vi)  of  this  section  must  be  signed 
and  dated  by  an  officer,  if  the  sponsor 
is  a  corporation,  a  general  partner,  if  a 
partnership,  or  the  proprietor,  if  a  sole 
proprietorship.  The  certifications 
required  by  paragraphs  (i)(l)(ii)-(iv)  of 
this  section  must  be  signed  and  dated  by 
the  applicant  for  registration  as  an 
associated  person. 

•  •        •        *        • 

4.  Section  3.40  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

}  3.40   Temporary  licensing  of  spplicants 
for  associated  person,  floor  broker  or  floor 
trader  registration. 

•  •        •        •        • 

(a)  A  Form  6-R;  properly  completed 
in  accordance  with  the  instructions 
thereto; 


5.  Section  3.44  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(2) 
and  (a)(3)  to  read  as  follows: 

§  3.44    Temporary  licensing  of  applicants 
for  guaranteed  introducing  broker 
registration. 

*  •        •        •        • 

(a)*  •  * 

(2)  A  Form  7-R  properly  completed  in 
accordance  with  the  instructions 
thereto; 

(3)  A  Form  8-R  for  the  applicant,  if 
a  sole  proprietor,  and  each  principal 
(including  each  branch  office  manager) 
thereof,  properly  completed  in 
accordance  with  the  instructions 
thereto,  all  of  whom  would  be  eligible 
for  a  temporary  license  if  they  had 
applied  as  associated  persons; 

•  **.*• 

Issued  in  Washington,  DC  on  September 
21, 1998,  by  the  Commission. 
Jean  A.  Webb, 
Secretary  of  Commission. 
[FR  Doc.  98-25622  Filed  9-23-98;  8:45  am] 
BHJJNQ  CODE  (M1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart30 

Concept  Release  Concerning 
Placement  of  Foreign  Board  of  Trade 
Computer  Terminals  in  ttw  United 
States 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Extension  of  Comment  period. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission) 
published  a  concept  release  concerning 
the  placement  of  foreign  board  of  trade 
computer  terminals  in  the  United  States 
on  July  24,  1998  (63  FR  39779). 
Comments  on  the  concept  release  were 
originally  due  on  September  22, 1998. 
By  letter  dated  September  16, 1998,  K4r. 
Leo  Melamed,  Chairman  Emeritus  and 
Senior  Policy  Advisory  of  the  Chicago 
Mercantile  Exchange  and  Chairman  of 
the  Global  Markets  Advisory  Committee 
Subgroup  on  Cross-Border  Regulation  of 
Electronic  Trading,  requested  that  the 
Commission  extend  the  comment  period 
for  an  additional  two  weeks.  In 
addition,  by  letter  dated  September  17, 
1998,  Mr.  Christopher  K.  Bowen,  Senior 
Vice  President  and  General  coimsel,  on 
behalf  of  the  New  York  Mercantile 
Exchange  ("NYMEX"),  requested  that 
the  Commission  extend  the  comment 
period  on  the  concept  release  for  an 
additional  fifteen  days  The  Commission 
has  determined  to  grant  Mr.  Melamed's 
and  NYMEX's  requests  and  the 
extended  deadline  for  comments  on  the 
concept  release  is  October  7, 1998. 

DATES:  Comments  must  be  received  on 
or  before  October  7, 1998. 

ADDRESSES:  Any  person  interested  in 
submitting  comments  on  the  concept 
release  should  submit  them  by  the 
specified  date  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center, 
1155  21st  Street,  NfW..  Washington,  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to 
facsimile  niunber  (202)  418-5521,  or  by 
electronic  mail  to  secTetary@cftc.gpv. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  M.  Battan,  Chief  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futmes  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Telephone  (202)  418-5450. 
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Issued  in  Washington,  DC  on  September 
18, 1998  by  the  Commodity  Futures  Trading 
Commission. 

Jean  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  98-25619  Filed  9-23-98;  8:45  am] 
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Notices 


Federal  Kegister 

VoL  63.  No.  185 

Thursday,  September  24,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  98-053N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Renewral 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Notice  of  Rechartering  of 
Committee.    ^ 

This  notice  announces  the 
rechartering  of  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods.  The  Committee  is  being 
renewed  in  cooperation  with  the 
Department  of  Health  and  Human 
Services  (HHS).  The  estabUshment  of 
the  Committee  was  recommended  by  a 
1985  report  of  the  National  Academy  of 
Sciences  Committee  on  Food  Protection, 
Subcommittee  on  Microbiological 
Criteria,  "An  Evaluation  of  the  Role  of 
Microbiological  Criteria  for  Foods." 

The  Department  of  Agriculture 
(USDA)  is  charged  with  the  enforcement 
of  the  Federal  Meat  Inspection  Act 
(FMIA),  the  Poultry  Products  Inspection 
Act  (PPIA),  and  the  Egg  Products 
Inspection  Act  (EPIA).  Under  these 
Acts,  USDA  is  responsible  for  the 
wholesomeness  and  safety  of  meat, 
poultry,  and  egg  products  intended  for 
human  consumption.  Similarly,  the 
Secretary  of  HHS  is  charged  with  the 
enforcement  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  Under  this 
Act,  HHS  is  responsible  for  ensuring  the 
safety  of  himian  foods  other  than  meat, 
poultry,  and  egg  products  and  of  animal 
feeds. 

In  order  to  continue  to  meet  the 
responsibilities  of  FMIA,  PPIA,  EPIA, 
and  FFDCA,  the  National  Committee  on 
Microbiological  Criteria  for  Foods  is 
being  reestablished.  The  Committee  will 
be  tasked  with  advising  and  providing 
recommendations  to  the  Secretaries  on 
the  development  of  microbiological 


criteria  by  which  the  safety  and 
wholesomeness  of  food  can  be  assessed, 
including  criteria  for  microorganisms 
that  indicate  whether  foods  have  been 
processed  using  good  manufacturing 
practices. 

Reestablishment  of  this  Committee  is 
necessary  and  in  the  pubUc  interest 
because  the  development  of  a  sound 
public  policy  in  this  area  can  best  be 
accomphshed  by  a  free  and  open 
exchange  of  information  and  ideas 
among  Federal,  State,  and  local 
agencies,  and  other  interested  parties. 
TTiis  complexity  of  the  issues  to  be 
addressed  assures  that  more  than  one 
meeting  will  be  required  to  accompUsh 
the  Committee's  tasks. 

Members  will  be  appointed  by  the 
Secretary  of  USDA  after  consultation 
with  the  Secretary  of  HHS.  Because  of 
their  interest  in  the  matters  to  be 
addressed  by  this  Committee,  advice  on 
membership  appointments  will  be 
requested  from  the  Department  of 
Commerce's  National  Marine  Fisheries 
Service  and  the  Department  of  Defense's 
Veterinary  Service  Activity. 

For  additional  information,  please 
contact  Ms.  AmeUa  L.  Wright,  Advisory 
Committee  SpeciaUst,  USDA,  Food 
Safety  and  Inspection  Service,  Suite 
6913  Franklin  Court,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-3700. 
Background  materials  are  available  for 
inspection  by  contacting  Ms.  Wright  at 
(202)  501-7343. 
R^M  Evans, 

Acting  Deputy  Assistant  Secretary  for 
Administration. 

[PR  Doc.  98-25573  Filed  9-23-98;  8:45  am) 
BILLWQ  CODE  341»-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Routt  Divide  Blowdown  Analysis; 
Medicine  Bow-Routt  National  Forest, 
Hahns  Peak/Bears  Ears  Ranger 
District,  Routt  County,  Colorado 

September  16, 1998. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  Medicine 
Bow-Routt  National  Forest  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  assess  and  disclose  the 


environmental  effects  the  South  Fork 
Salvage  Analysis  of  a  portion  of  the 
Routt  EHvide  Blowdown  outside  the 
Mount  Zirkel  Wilderness  Area  on  the 
Hahns  Peak/Bears  Ears  Ranger  District 

The  purpose  of  this  action  is  to 
implement  the  Land  and  Resource 
Management  Plan  1997  Revision  for  the 
Routt  National  Forest  in  the  South  Fork 
Analysis  Area,  considering  fhe  effects, 
both  short  and  expected  long  term, 
resulting  from  the  Routt  Divide 
Blowdown.  Actions  proposed  by  the 
Forest  Service  include  (1)  commercial 
salvage  of  the  windthrown  trees  in 
Management  Areas  5.11  and  5.13. 
Associated  with  this  action  will  be  road 
construction  and  reconstruction.  (2) 
Silvicultiual  treatments  of  timber  stands 
in  Management  Areas  5.11,  5.13,  and  7.1 
designed  to  increase  the  resistance  of 
these  stands  to  attack  by  spruce  bark 
beetle.  Associated  with  this  action  will 
be  road  construction  and  reconstruction. 

Additionally,  we  are  attempting  to 
determine  the  levels  of  spruce  bark 
beetle  infestation  and  tree  mortality  that 
would  threaten  the  wild  river, 
recreational  or  winter  range  values  in 
Management  areas  1.5,  4.3,  5.41,  and 
whether  or  not  management  actions 
might  be  effective  in  protecting  those 
values.  If  potential  spruce  beetle  attack 
would  threaten  those  values,  then  we 
will  determine  the  actions  that  would  be 
appropriate  to  prevent  or  respond  to  a 
beetle  epidemic. 

There  is  a  need  to  contribute  toward 
meeting  the  needs  of  the  nation  for 
timber  products  in  Management  Areas 
5.11  General  Forest  and  Rangelands— 
Forest  Vegetation  Emphasis  and  5.13 
Forest  Products.  Witlin  Management 
Area  1.5  there  is  a  need  to  protect  the 
Wild  River  characteristics.  Within 
Management  Area  4.3  there  is  a  need  to 
protect  recreational  opportunities. 
Within  Management  Areas  5.11  and 
5.13  there  is  a  need  to  restrict  the 
outbreak  of  spruce  bark  beetles.  Within 
Management  Area  7.1  there  is  a  need  to 
reduce  the  risk  of  spruce  bark  beetle 
from  spreading  into  the  management 
area. 

DATES:  Public  Scoping  will  begin  with  a 
mailing  to  people  who  expressed  an 
interest  in  the  North  Fork  Salvage 
Analysis,  land  owners  within  the  Forest 
Service  botmdaries  adjacent  to  the 
analysis  area,  and  State,  County,  and 
local  officials. 
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On  October  7th  and  19th,  1998  Forest 
Service  specialists  will  host  open 
houses  for  the  pubUc  to  discuss  the 
South  Fork  Analysis  at  the  Steamboat 
Springs,  Colorado  Forest  Service  Office, 
925  Weiss  Dr.  from  2  pm  until  6  pm. 

A  Draft  Environmental  Impact 
Statement  is  expected  to  be  completed 
by  December,  1998.  After  a  45  day 
comment  period,  a  Final  Environmental 
Impact  Statement  will  be  prepared  for 
South  Fork  Analysis. 
ADDRESSES:  Public  meetings  on  South 
Fork  Analysis  are  scheduled  for: 
October  15, 1998,  5  pm  at  the  Steamboat 

Springs  USDA  Forest  Service  Office; 
October  21, 1998,  5  pm  at  the  Saratoga, 

Wyoming  USDA  Forest  Service 

Office; 
October  27, 1998,  5  pm  at  the  Clark, 

Colorado  Moon  Hill  School  House; 
October  28, 1998,  5  pm  at  the  USDA 

Forest  Service  Office  in  Walden, 

Colorado. 
Responsible  Official:  Jerry  E.  Schmidt, 

Forest  Supervisor,  Medicine  Bow — 

Routt  National  Forest,  2468  Jackson 

Street,  Laramie,  WY  82070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Cadenhead,  Interdisciplinary 
Team  Leader,  Medicine  Bow — Routt 
National  Forest,  925  Weiss  Dr, 
Steamboat  Springs,  CO  80487.  (970) 
870-2220. 

SUPPLEMENTARY  INFORMATION:  The 
analysis  area  location  is  approximately 
12  miles  north  of  Steamboat  Springs, 
Colorado,  in  portions  of  the  following 
sections: 

T9NJ183W;  Sections  8,  9, 10, 15, 16, 17 

T8N,R85W;  Sections  1.  2,  3 

T9N,R84W;  Sections  1,  2,  7.  8,  9, 10, 11, 12. 

13, 14. 15. 16. 17, 18. 19.  20.  21.  22,  23. 

26,  27,  28.  29.  30.  31,  32.  33,  34,  35 

There  are  several  management  area 
prescriptidns  within  the  South  Fork 
Analysis  Area.  These  include:  1.32 
Backcoimtry  Non-Motorized  Recreation 
With  Winter  Limited  Motorized;  1.5 
National  River  System— Wild  Rivers, 
Designated  and  Eligible;  4.3  Dispersed 
Recreation;  5.11  General  Forest  and 
Rangelands — Forest  Vegetation 
Emphasis;  5.13  Forest  Products;  5.41 
Deer  and  Elk  Winter  Range;  and  7.1 
Residential/Forest  Interface. 

Forest  Service  Mission;  As  set  forth  in 
law,  the  mission  of  the  Forest  Service  is 
to  achieve  quality  land  management 
imder  the  sustainable  multiple  use 
management  concept.  This  concept  is  to 
meet  the  diverse  needs  of  people.  It 
includes  advocating  a  conservation 
ethic  in  promoting  the  health, 
productivity,  diversity  and  beauty  of 
forests.  It  also  includes  hstening  to 
people  and  responding  to  their  diverse 
needs  in  resource  decisions.  Another 


part  of  our  job  is  to  help  communities 
and  states  wisely  use  the  forests  to 
promote  rural  economic  development 
and  a  quahty  rural  environment.  Also 
included  in  the  mission  is  developing 
and  providing  scientific  and  technical 
knowledge  aimed  at  improving  our 
capabiUty  to  protect,  manage,  and  use 
forests  and  rangelands. 
Jerry  E.  Schmidt, 

Forest  Supenisor,  Medicine  Bow— Routt 
National  Forest. 

[PR  Doc.  98-25540  Filed  9-23-98;  8:45  am] 
BILUNO  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Routt  Divide  Biowdown  Anaiysis; 
Medicine  Bow-Routt  National  Forest, 
Hahns  PeaK/Bears  Ears  Ranger 
District,  Routt  County,  Colorado 

September  16, 1998. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  Medicine 
Bow-Routt  National  Forest  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  assess  and  disclose  the 
environmental  effects  the  Buffalo  Pass 
Analysis  of  a  portion  of  the  Routt  Divide 
Biowdown  outside  the  Mount  Zirkel 
Wilderness  Area  on  the  Hahns  Peak/ 
Bears  Ears  Ranger  District. 

The  purpose  of  this  action  is  to 
implement  the  Land  and  Resource 
Management  Plan  1997  Revision  for  the 
Routt  National  Forest  in  the  Buffalo  Pass 
Analysis  Area,  considering  the  effects, 
both  short  and  expected  long  term, 
resulting  from  the  Routt  Divide 
Biowdown.  Actions  proposed  by  the 
Forest  Service  include  Silvicutural 
treatments  of  timber  stands  in 
Management  Areas  5.11,  5.13,  and  7.1 
designed  to  increase  the  resistance  of 
these  stands  to  attack  by  spruce  bark 
beetle.  Associated  with  this  will  be  road 
construction  and  reconstruction. 

Salvage  and/or  other  treatments  to  kill 
or  remove  beetles  in  the  biowdown  in 
Management  Area  4.2.  Treatments  in 
this  management  area  would  be 
accomplished  without  new  road 
construction. 

Additionally,  the  level  of  beetle 
infestation  and  tree  mortahty  that 
threatens  wild  river,  recreational,  water 
quaUty  or  winter  range  values  in 
Management  Areas  1.32,  4.2, 4.3,  5.41, 
3.23,  8.22  must  be  determined;  once 
determined,  appropriate  management 
actions  will  be  implemented  to  protect 
those  values. 


There  is  a  need  to  contribute  toward 
meeting  the  needs  of  the  nation  for 
timber  products  in  management  areas 
5.11  and  5.13.  Within  Management  Area 
4.2,  along  the  Buffalo  Pass  Road  (FDR 
60)  and  State  Highway  40,  there  is  a 
need  to  protect  the  scenic  qualities  of 
these  corridors.  Within  Management 
Area  4.3  there  is  a  need  to  protect 
recreational  opportimities.  Within 
Management  Areas  5.11  and  5.13  there 
is  a  need  to  restrict  an  infestation  of 
spruce  bark  beetles.  Within 
Management  Area  7.1  there  is  a  need  to 
reduce  the  risk  of  spruce  beetle  frtim 
spreading  into  the  management  area. 
Within  Management  Area  8.22  there  is 
a  need  to  protect  the  site  vegetation  and 
facilities.  There  is  a  need  to  test 
silvicultural  treatments  in  spruce  stands 
and  monitor  the  response  of  these 
stands  to  spruce  beetle  populations. 
DATES:  Public  Scoping  will  begin  with  a 
mailing  to  people  who  expressed  an 
interest  in  the  North  Fork  Salvage 
Analysis,  land  owners  within  the  Forest 
Service  boundaries  adjacent  to  the 
analysis  area,  and  State,  County,  and 
local  officials. 

On  October  7th  and  19th,  1998  Forest 
Service  speciaHsts  will  host  open 
houses  for  the  pubUc  to  discuss  the 
Buffalo  Pass  Analysis  at  the  Steamboat 
Springs,  Colorado  Forest  Service  Office, 
925  Weiss  Dr.  bom  2.-00  pm  imtil  6:00 
pm. 

A  Draft  Environmental  Impact 
Statement  is  expected  to  be  completed 
by  December,  1998.  After  a  45  day 
comment  period,  a  Final  Environmental 
Impact  Statement  will  be  prepared  for 
Buffalo  Pass  Analysis. 

ADDRESSES:  Public  meetings  on  Buffalo 
Pass  Analysis  are  scheduled  for: 
October  15, 1998,  5  pm,  at  the 

Steamboat  Springs  USDA  Forest 

Service  Office; 
October  21, 1998,  5  pm  at  the  Saratoga. 

Wyoming  USDA  Forest  Service 

Office; 
October  27, 1998,  5  pm  at  the  Clark, 

Colorado  Moon  Hill  School  House; 
October  28, 1998,  5  pm  at  the  USDA 

Forest  Service  Office  in  Walden, 

Colorado. 

Responsible  Official 

Jerry  E.  Schmidt,  Forest  Supervisor, 
Medicine  Bow— Routt  National 
Forest,  2468  Jackson  Street,  Laramie, 
WY  82070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Cadenhead,  Interdisciplinary 
Team  Leader,  Medicine  Bow — Routt 
National  Forest,  925  Weiss  Dr, 
Steamboat  Springs,  CO  80487,  (970) 
870-2220. 
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SUPPLEMENTARY  INroRMATION:  The 

Buffalo  Pass  Analysis  Area  in  northwest 
Colorado  is  that  portion  of  the  Medicine 
Bow— Routt  National  Forest  lying 
adjacent  to  Steamboat  Springs,  Colorado 
on  the  north,  northeast  and  southeast. 
The  analysis  area  includes  all  or 
portions  of  the  following  sections: 

T4NR83W.  Sections  7-11, 15-22 
T4NR84W,  Sections  10-15,  23-24 
T5NR84W,  Sections  1-2, 11-14,  23-26.  35- 

36 
T5NR83W,  Sections  1-5,  8-17.  20-29,  32-36 
T5NR82W,  Sections  6-7, 18-19,  30 
T6NR82W,  Section  31 

T6NR83W,  Sections  1-5,  8-17,  20-29.  32-36 
T6NR84W.  Sections  11-12, 13-14,  23-26, 

35-36 
T7NR83W.  Sections  1-5.  8-17.  20-29,  32-25 
T7NR84W,  Sections  1-28.  34-36 
T7NR85W.  Sections  12-13 


There  are  a  number  of  management 
area  prescriptions  within  the  Buffalo 
Pass  Analysis  Area.  These  Include  1.12 
Wilderness,  Primitive,  1.13  Wilderness, 
Semi-Primitive,  1.32  Backcoimtry  Non- 
Motorized  Recreation  With  Winter 
Limited  Motorized,  3.23  Municipal 
Watersheds— Water  Quality  Emphasis, 
3.31  Backcotmtry  Recreation — Year- 
roimd  Motorized,  4.2  Scenery,  4.3 
Dispersed  Recreation,  5.11  General 
Forest  and  Rangelands — Forest 
Vegetation  Emphasis,  5.13  Forest 
Products,  5.41  Deer  and  Elk  Winter 
Range,  7.1  Residential/Forest  Interface, 
and  8.22  Ski  Based  Resorts:  Existing/ 
Potential. 

Forest  Service  Mission:  As  set  forth  in 
law,  the  mission  of  the  Forest  Service  is 
to  achieve  quality  land  management 
under  the  sustainable  multiple  use 
management  concept.  This  concept  is  to 
meet  the  diverse  needs  of  people.  It 
includes  advocating  a  conservation 
ethic  in  promoting  the  health, 
productivity,  diversity  and  beauty  of 
forests.  It  also  includes  listening  to 
people  and  responding  to  their  diverse 
needs  in  resource  decisions.  Another 
part  of  our  job  is  to  help  communities 
and  states  wisely  use  the  forests  to 
promote  rural  economic  development 
and  a  quality  rural  environment.  Also 
included  in  the  mission  is  developing 
and  providing  scientific  and  technical 
knowledge  aimed  at  improving  our 
capabihty  to  protect,  manage,  and  use 
forests  and  rangelands. 
Jerry  E.  Schmidt, 

Forest  Supervisor,  Medicine  Bow— Routt 
National  Forest. 

(PR  Doc.  98-25541  Filed  9-23-98;  8:45  am] 
BILUNO  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  5). 

Agency:  Economic  Development 
Administration  (EDA). 

Title:  Petition  by  a  Firm  for 
Certification  of  EUgibiUty  to  Apply  for 
Trade  Adjustment  Assistance. 
Agency  Form  Number:  Not 
Apphcable. 

OMB  Approval  Number:  0610-0091. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  1,296  hours. 
Average  Hours  Per  Response: 
Approximately  8  hours. 

Number  of  Respondents: 
Approximately  162  respondents. 

Needs  and  Uses:  This  information 
collection  is  needed  to  determine 
whether  a  firm  is  eligible  to  apply  for 
trade  adjustment  assistance.  This 
assistance  helps  U.S.  manufacturing 
firms  injured  by  imports  to  develop 
strategies  for  competing  in  the  global 
market  place.  The  information 
submitted  is  a  major  phase  in  obtaining 
a  firm's  history,  including  sales, 
production  and  employment  data  (the 
firm  provides  quarterly  unemployment 
security  forms  submitted  to  the  state,  a 
description  of  the  products  produced  by 
such  finn,  tax  returns  and/or  financial 
statements,  a  firm's  decline  in  sales 
accoimts,  and  brochiues  of  such  firm's 
production).  The  information  collection 
provides  an  essential  tool  for  firms  to 
use  in  submitting  the  information 
required  to  demonstrate  that  they 
quahfy  for  certification  of  eligibiUty. 
The  information  is  required  under 
Section  251  of  the  Trade  Act  of  1974.  as 
amended. 

Affected  Public:  Businesses,  farms  or 
other  for-profit  organizations. 
Frequency:  One  time. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DoC  Forms  Clearance  Officer,  (202) 
482-3272,  U.S.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 
Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Victoria  Baecher-Wassmer,     ■ — - 
OMB  Desk  Officer,  Room  10202.  New 
Executive  Office  Building,  Washington, 
D.C. 20503. 

Dated:  September  18. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Oearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(PR  Doc.  98-25613  Filed  9-23-98;  8:45  am) 
BILUNG  COOe  3610-94-P 

DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  of  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

TiUe:  Survey  of  Plant  Capacity 
UtiUzation. 

Fonn  Numberis):  MQ-Cl- 

Agency  Approval  Number:  06Q7- 
0175. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  38,250  hours. 

Number  of  Respondents:  17,000. 

Avg  Hours  Per  Response:  2.25  hours. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Survey  of  Plant  Capacity 
annually  to  provide  information  on  the 
use  of  industrial  capacity  for 
manufactiued  products.  Data  are 
gathered  from  a  sample  of 
manufacturing  plants  in  the  United 
States.  The  survey  form  collects  data  on 
the  value  of  plant  production  during 
actual  operations  and  at  "full 
production"  and  "national  emergency 
production"  levels.  The  Census  Biueau 
mails  out  survey  forms  to  collect  the 
data.  Companies  are  asked  to  respond  to 
the  survey  within  30  days  of  the  initial 
mailing. 

Survey  data  are  used  in  measuring 
inflationary  pressures  and  capital  flows, 
in  imderstanding  productivity 
determinants,  and  in  analyzing  and 
forecasting  economic  and  industrial 
trends.  The  siuvey  results  are  used  by 
such  agencies  as  the  Federal  Reserve 
Board,  Federal  Emergency  Management 
Agency,  International  Trade 
Administration,  and  the  Department  of 
Defense. 

This  resubmission  is  to  address 
proposed  changes  to  the  survey  fornu- 
We  plan  to  expand  the  collection  of  data 
on  characteristics  of  work  patterns  to 
increase  the  usefulness  of  the  survey 
data.  We  have  also  scaled  back  the 
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survey  to  request  only  fourth  quarter 
data  for  one  year,  instead  of  fourth 
quarter  data  for  two  years. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  182.  224,  and  225. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  September  18, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Oearance  Officer,  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  98-25614  Filed  »-23-98;  8:45  am] 

BILUNQ  CODE  3S1(M>7-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligiblilty  To 
Appiy  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 
ACTION:  To  Give  Firms  an  Opportunity 
to  Comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  08/16/98^)9/15/98 


Rrmname 


Gerlin.  Inc „ 

€ric  Scott  Leather,  Ltd  

Rainbow  Piece  Dye  Works,  Inc  .. 

Randolph  Engineering,  Inc  .......... 

S.B.  Electronics,  Inc 

Dolphin  Manufacturing  Company 
Keltech  Precision  Machining,  Inc 


Address 


170  Tubeway  Drive.  Carol  Stream,  IL 

60188. 
980  Rozier  Street,  Sainte  Genevieve,  MO 

63670. 

20-21  Wagaraw  Road,  Fair  Lawn,  NJ 

07410. 
26  Thomas  Ration  Drive,  Randolph.  MA 

02368. 
131  South  Main  Street,  Barre,  VT  05641 

2929  East  Apache,  Tuba.  OK  07110  

2009    Stone   Avenue,    San    Jose,    CA 

95025. 


Date  peti- 
tion accept- 
ed 


08/20/98 
08/28/98 

08/28/98 

09/04/98 

09/04/98 
09/14/98 
09/15/98 


Product 


Butt  Wekj  Fittings  and  Flanges  of  Stain- 
less Steel. 

Leather  Day  Planners,  Check  Book  Cov^ 
ers.  Wallets,  Executive  Pads,  Luggage 
Tags  and  Passport  Cases. 

Dyeing  arxl  Finishing. 

Wire  Rimmed  Sunglasses  and  Opthalmic 

Frames. 
Film/Foil  Dielectric  Capacitors  in  Valves. 
Wooden  Furniture  for  Display  Purposes. 
Precisk)n  Machined  Brackets. 


The  petitions,  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjiistment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230,  no 
later  than  the  close  of  the  business  of 
the  tenth  calendar  day  following  the 
pubhcation  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  imder  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


Dated:  September  17, 1998. 
Anthony  J.  Mayer, 

Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 

(FR  Doc.  98-25543  Filed  9-23-98;  8:45  am] 

BILLMQ  COOE  W10-a4-M 


DEPARTMENT  OF  COMMERCE 

Patant  and  Trademarfc  Offlca 

Patant  and  Trademark  Office  in- 
Process  Telephone  Survey 

ACTKM:  Proposed  collection;  comment 
request. 

summary:  The  Department  of  Commerce 

(DoC),  as  part  of  its  continuing  effort  to 

reduce  paperwork  and  respondent 

burden,  invites  the  general  public  and 

other  Federal  agencies  to  comment  on 

the  continuing  and  proposed 

information  collection,  as  required  by 

the  Paperwork  Reduction  Act  of  1995, 

Pubhc  Law  104-13  (44  U.S.C. 

3506(c)(2)(A}). 

DATES:  Written  comments  must  be 

submitted  on  or  before  November  23, 

1998. 

ADDRESSES:  Direct  all  written  comments 

to  Linda  Engelmeier,  Departmental 


Forms  Qearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Cathy  Kern.  Director,  Center  for  Quality 
Services,  Crystal  Park  1 — Suite  812, 
2011  Crystal  Drive,  Arlington,  VA 
22202,  by  telephone  at  (703]  305-4203, 
by  facsimile  transmission  to  (703)  308- 
8002,  or  by  e-mail  to 
cathy.kem9uspto.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Patent  and  Trademark  Office 
(PTO)  has  estabUshed  customer-focused 
goals  and  objectives  in  each  business 
area.  The  Patent  business  area  has 
established  the  following  goal:  Exceed 
Our  Customer's  Quahty  Expectations 
Through  the  Competencies  and 
Empowerment  of  Our  Employees.  In 
addition,  based  on  customer  feedback, 
the  folloMong  four  objectives  have  been 
identified  as  key  drivers  of  overall 
customer  satisfaction:  (1)  direct  the 
customer  promptly  to  the  proper  office 
or  person;  (2)  return  telephone  calls 
within  one  business  day,  or  provide 
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another  contact:  (3)  set  forth  clearly  in 
written  communications  the  technical, 
procedural,  and  legal  position  of  the 
examiner;  and  (4)  conduct  a  thorough 
search  of  all  relevant  information. 

An  internal  review  program,  called  an 
In-Process  Review,  has  been  established 
to  focus  on  performance  against  the  last 
two  standards.  To  ensure  Uiat  the 
internal  reviews  accurately  reflect 
customer  perceptions  of  quality,  the 
PTO  staff  will  conduct  telephone 
interviews  with  customers  following  the 
same  hi-Process  Review.  The  results 
from  this  review  will  enable  the  Patent 
business  area  to  identify  any 
discrepancies  between  the  internal  and 
customer  perceptions  of  quality.  In 
addition,  this  information  will  be  used 
to  develop  training  to  address  specific 
weaknesses. 

The  telephone  surveys  will  be  based 
on  the  patent  appUcations  reviewed  by 


the  PTO's  Quality  Assurance  Specialists 
and  Supervisory  Patent  Examiners.  The 
PTO  is  drawing  the  survey  sample  from 
a  respondent  pool  of  2,280  appUcations 
reviewed  each  year  by  the  Quality 
Assurance  SpedaUsts  and  Supervisory 
Patent  Examiners.  This  breaks  down  to 
380  applications  from  each  of  the  six 
Technology  Centers  that  review  patent 
applications.  The  PTO  estimates  that 
from  this  total  of  380  appUcations,  they 
will  be  able  to  successfully  review  80 
from  each  of  the  six  technology  centers. 
The  PTO  estimates  that  it  will  have  a 
random  sample  of  480  appUcations. 

n.  Method  of  Collection 

The  survey  will  be  conducted  by 
telephone.  A  random  sample  is  used  to 
collect  the  data.  Statistical  methods  wiU 
be  followed. 


m.DaU 

OMB  Number:  None. 
Form  Number:  There  are  no  forms 
associated. 

Type  of  Review:  New  coUection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
state,  local  or  tribal  governments,  and 
the  Federal  Government. 

Estimated  Number  of  Respondents: 
480  responses  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  to  take  approximately  30 
minutes  to  complbte  the  telephone 
survey. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  240  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $42,000  per  year. 


Title  of  form 


Patent  and  Trademartc  Office  In-Process  Telephone  Survey 
Totals 


Estimated 
time  for  re- 
sponse 
(minutes) 


30 


Estimated 
annual  bur- 
den tiours 


240 


240 


Estimated 
arvHjal  re- 
sponses 


480 


480 


Note:  The  PTO  is  pulling  a  random  sample 
of  480  applications  as  part  of  the  survey 
effort.  Out  of  this  sample,  the  PTO  estimates 
that  they  will  receive  408  completed  surveys, 
or  that  they  will  receive  85%  of  the  sample. 
This  rate  is  based  on  previous  telephone 
interviews  that  resulted  in  response  rates 
ranging  from  80-95%.  Depending  on  the 
nimiber  of  surveys  completed,  the  burden  to 
the  public  will  range  from  204  to  240  hours. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  coUection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  Cb)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  coUection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  coUection; 
they  will  also  become  a  matter  of  pubUc 
record. 


Dated:  September  20, 1998. 
Linda  Engefaneier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  98-25615  Filed  »-23-98;  8:45  am) 

BIUMO  COOE  3S10-16-P 


COMMriTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
the  Dominican  Republic 

September  18, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTIOfi:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  24, 1998. 
FOR  FUfTTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
SpeciaUst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
buUetin  boards  of  each  Customs  port  or 
caU  (202)  927-5850.  For  information  on 


embargoes  and  quota  re-openings,  caU 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  Umit  for  Categories  339/ 
639  is  being  increased  for  special  shift, 
reducing  t^  limit  for  Categories  338/ 
638  to  accoimt  for  the  special  shift  being 
appUed.  In  addition,  the  limit  for  347/ 
348/647/648  is  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schmlule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
pubUshed  on  December  17, 1997).  Also 
see  62  FR  67622,  pubUsbed  on 
December  29, 1997. 
D.  Mkhael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  18, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
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issued  to  you  on  December  19, 1997,  by  the 
Chainnan,  Cominittee  for  the  hnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1998  and 
extends  through  December  31, 1998. 

Effective  on  September  24, 1998,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

limit' 

338«38 - 

1,000,846  dozen. 

339«39 - 

1.143.774  dozen. 

347/348/647/648 

2.458.050  dozen  of 

whicti  not  more  than 

1.148.820  dozen 

shall  be  In  Cat- 

egories 647/648. 

'The  limits  have  not  t)een  adjiBted  to  ac- 
count for  any  imports  exported  after  Decemlser 
31. 1997. 

The  guaranteed  access  levels  for  the 
foregoing  categories  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afEairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chainnan,  Conunitteefor  the 
Implementation  of  Textile  Affeements. 
(FR  Doc  08-25611  Filed  9-23-98:  8:45  am] 
Ba.uia  0001  Mie-oa-f 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdjustaMnt  of  Import  UmHs  for  Certain 
Cotton  and  Man-Mada  Hbar  TaxUla 
Producta  Produced  or  Manufactured  In 
Pakistan 

September  18, 1998. 

AGENCY:  Committee  for  the 

hnplementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  September  24. 1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ross 
Arnold,  bitemational  Trade  SpeciaUst, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  le-opeoings,  caU 
(202)4tt*a71S. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  by 
recrediting  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
(Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  E)ecember  17, 1997).  Also 
see  62  FR  63524,  pubUshed  on 
December  1, 1997. 
D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  fm  the 
Implementation  of  Textile  Affeements. 

Conunittee  Cmt  the  Implemeiitatton  of  Textile 
Agraements 

September  18, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1997.  by  the 
Chainnan,  Committee  for  the  Iiiq)Iementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manu&ctured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  through 
December  31, 1998. 

Effective  on  September  24. 1998.  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Roimd  Agreement  on  Textiles 
and  Clothing: 


Category 

Hmit' 

334/634 

338 

339 

340/640 

347/348 

235,366  dozen. 

4,878.542  dozen. 

1,354.519  dozen. 

636.540  dozen  of 
which  not  more  than 
239.089  dozen  shall 
be  in  Categories 
340-O«40-D2. 

792.616  dozen. 

^  The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.1997. 

2  Category  340-D:  only  HTS  numbers 
6205.20!2015.  6205.20.2020,  620520.2025 
and  6205.20.2030;  Category  640-D:  only  HTS 
numbers  6205.30.2010.  6205.30.2020, 
6205.30.2030,  6205.30.2040,  6205.90.3030 
and  6205.90.4030. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S 
\}J&XL  553(aMl)- 


Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Ag^ments. 
(FR  Doc.  98-25610  Filed  9-23-98;  8:45  am] 
MLUNG  COOe  JBIS-OW^ 


COMMnTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatmant  of  Import  Umita  for  Cartain 
Cotton  and  Man-Mada  Rbar  Taxtilo 
Producta  Producad  or  Manutacturad  in 
Singapore 

September  18, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

[CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  24. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Speciahst,  OfBce  of  Textiles  and 
Apparel.  U.S.  Department  of  (Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEIffiNTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricidtural 
Act  of  1956.  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
C^ategories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
pubUshed  on  December  17, 1997).  Also 
see  62  FR  67628,  published  on 
December  29, 1997. 
D.  Midhael  HutcfaiiiMm, 
Acting  Qiaiiman,  Committee  for  the 
Implementation  of  Textile  Affeements. 

Committee  for  the  Implenientation  of  Textile 
Agreements 

September  18. 1998. 
Conunissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
nauad  toyuutmOecwmber  19. 1997,  by  the 
ChaioMo,  Camadttea  far  the  ImplemeaMUoa 
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of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  through 
December  31, 1998. 

Effective  on  September  24, 1998.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-mooth 
limit' 

347/348 

1,244,440  dozen  of 

■ 

642 

wtiich  not  nwre  than 
659,131  dozen  shall 
be  in  Category  347 
and  not  more  than 
512.658  dozen  shall 
be  in  Category  348. 
293,883  dozen. 

1  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to.  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 


Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.98-25612  Filed  9-23-98;  8:45  am) 
ilLUNQ  CODE  361»-On-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement 

agency:  Commodity  Futtires  Trading 

Commission. 

ACTION:  Off-Exchange  Agricultural  Trade 

Options. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0048,  Off-Exchange  Agricultvual  Trade 
Options,  wliich  is  due  to  expire  Jantiary 
31, 1999.  The  Commission  has  removed 
the  proliibition  on  off-exchange  trade 
options  on  the  agricultural  commodities 
enimierated  in  the  Commodity 
Exchange  Act  pursuant  to  a  three-year 
pilot  program.  This  information 
collection  contains  the  recordkeeping 
and  reporting  requirements  needed  to 
ensure  regulatory  compliance  with 
Commission  rules  relating  to  this  issue. 
In  compliance  with  the  Paperworlc 


Reduction  Act  of  1995.  the  Commission 
solicits  comments  to: 

(1)  evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected:  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  mtist  be  receive  on  or 
before  []. 

ADDRESSES:  Persons  wishing  to 
conunent  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington.  DC  20581,  (202)  418-5160. 

Tjt7e;  Off-Exchange  Agricultural  Trade 
Options. 

Ckjntrol  Number:  3038-0048. 

Action:  Extension. 

Respondents:  Agricultural  Trade 
Option  Merchants. 

Estimated  Annual  Burden:  32,060. 


Respondents 

Reguialion  (17  CFR) 

Estimated' 
of  respond- 
ents 

Annual  re- 
sponses 

Est  avg. 
hours  per 
response 

ATMs '■ 

Parts  3  and  32 

3.610 

5.915 

32,060 

Issued  in  Washington,  D.C  on  September 
21, 1998. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 
(FR  Doc.  9&-25620  Filed  9-23-98;  8:45  am) 
BIUMQ  CODE  SSSI-OI-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  Intent  to  Renew 

Information  Collection  3038-0013: 

Exemptions  from  Speculative  Limits. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  cbllection  3038- 
0013,  Exemptions  from  Speculative 
Limits,  which  is  due  to  expire  February 
28, 1999.  Section  4a(l)  of  the 


Commodity  Exchange  Act  (Act)  allows 
the  Commission  to  set  speculative  limits 
in  any  commodity  for  futures  delivery 
in  order  to  prevent  excessive 
speculation.  Certain  sections  of  the  Act 
and/or  the  Commission's  Regulations 
allow  exemptions  from  the  speculative 
limits  for  persons  using  the  market  for 
hedging  and.  under  certain 
circumstances,  for  commodity  pool 
operators  and  similar  traders.  This 
information  collection  contains  the 
recordkeeping  and  reporting 
requirements  needed  to  ensure 
regulatory  compUance  with  Commission 
rules  relating  to  this  issue. 

In  compliance  with  the  Paperwcvk 
Reduction  Act  of  1995.  the  Commission 
solicits  comments  to: 

(1)  evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3)  enhance  the 
qtiality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  coUecticm 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  November  23, 1998. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington,  DC  20581,  (202)  418-5160. 

Title:  Exemptions  from  Speculative 
Limits 

Control  Number:  3038-0013 

Action:  Extension 

Respondents:  Traders 

Estimated  Annual  Burden:  36 
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Respondents 

•    .    Regulation  (17  CFR) 

Estintated 

number  of 

respondents 

Annual  re- 
sponses 

Estimated 

average 

hours,  per 

response 

Traders 

1.47, 1.40  and  Part  150 

12 

12 

36 

Issued  in  Washington,  DC  on  September 
21. 1998. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  9&-25621  Filed  9-23-98;  8:45  am] 
BN.UNQ  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Record  of  Decision  (ROD)  for  tfie 
Disposal  and  Reuse  of  Chanute  Air 
Force  Base  (AFB).  iilinois 

On  April  28, 1998,  the  Air  Force 
issued  the  Fourth  Revised  Supplemental 
Record  of  Decision  (FRSROD)  for  the 
Disposal  and  Reuse  of  Chanute  AFB, 
Illinois.  The  decisions  included  in  this 
FRSROD  have  been  made  in 
consideration  of,  but  not  limited  to,  the 
information  contained  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Disposal  and  Reuse  of  Chanute 
AFB,  filed  with  the  Environmental 
Protection  Agency  and  made  available 
to  the  public  on  July  19, 1991. 

Chanute  AFB  closed  on  September  30, 
1993,  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Pub.  Law.  100-526  (10  U.S.C.  2687 
note)  and  the  recommendations  of  the 
Defense  Base  Closure  and  Realignment 
Commission.  The  FEIS  analyzed 
potential  environmental  impacts  of  the 
Air  Force's  disposal  options  by 
portraying  a  variety  of  potential  land 
uses  to  cover  a  range  of  reasonably 
foreseeable  future  uses  of  the  property 
and  facilities  by  others. 

The  Air  Force  issued  a  ROD  on  July 
21. 1992  which  documented  a  series  of 
decisions  regarding  the  intended 
disposal  of  Government-owned 
property.  Since  that  time  the  Air  Force 
has  modified  the  decisions  in  the  ROD 
four  times.  This  FRSROD  modifies 
certain  decisions  made  in  the  ROD  and 
its  supplements,  thus  completing  the 
disposal  decisions  for  Chanute  AFB. 
The  Air  Force  has  decided  to  modify  the 
method  of  disposal  for  Parcel  O,  and 
clarify  the  disposal  of  the  phone  system, 
roads,  and  rights  of  way. 

The  implementation  of  these 
conversion  activities  and  associated 
mitigation  measures  will  proceed  with 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  with 


applicable  Federal,  State  and  local 
statutes  and  regulations,  and  all 
reasonable  and  practical  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  the  environment. 
Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  P.  Carr, 
Program  Manager  at  (703)  696-5546. 
Correspondence  should  be  sent  to: 
AFBCA/DB,  1700  North  Moore  Street, 
Suite  2300,  Arlington,  VA  22209-2802. 
Baibara  A.  Carmichael, 
Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

(FR  Doc.  98-25596  Filed  9-23-98;  8:45  am] 

BILUNQ  COOE  3«10-01-P 


DEPARTIMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  23, 1998. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202^651,  or  should  be 
electronically  mailed  to  the  internet 
address  Pat  Sherrill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 


waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Siunmary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
biirden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  bom  Patrick  ). 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:'(l)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  wiU 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iiiformation 
technology. 

Dated:  September  21, 1998. 

Hazel  Fien, 

Acting  Deputy  Chief  Information 

Officer,  Office  of  the  Chief  Information 
Officer. 

OflBce  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Evaluation  of  the  National  Star 
Schools  Program. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  364. 
Burden  Hours:  159. 
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Abstract:  The  Star  Schools  program 
has  the  purpose  of  encouraging 
improved  instruction  in  mathematics, 
science,  and  foreign  languages  as  well  as 
other  subjects  through  modem 
telecommimications  technology.  The 
purpose  of  this  evaluation  is  to 
independently  examine  the 
implementation  and  administration  of 
the  program  as  a  whole  and  of 
individual  projects,  as  well  as  the 
program's  outcomes  and  impact  on 
schools,  teachers,  and  students. 
Clearance  is  requested  for  two  data 
collection  efforts  (1)  a  site  teacher 
svirvey  of  400  respondents  and  (2)  a 
production  teacher  survey  of  25 
respondents.  The  Department  uses  the 
information  to  make  grant  awards. 

IFR  Doc.  9S-25572  Filed  9-23-98;  8:45  am] 
BILUfM  CODE  400(M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»>781-00(q 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

September  18, 1998. 

Take  notice  that  on  September  14, 
1998,  ANR  Pipeline  Company,  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  imder  Sections 
157.205  and  157.216(b)  of  the 
Commission's  Regulations  to  abandon 
its  North  Sparta  Meter  Station,  located 
in  Kent  County,  Michigan  all  as  more 
fully  described  in  the  request  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection.  The  North  Sparta 
Meter  Station  was  previously  used  to 
deUver  gas  to  Michigan  Consolidated 
Gas  Company  (Mich  Con).  ANR  states 
that  Mich  Con  no  longer  needs  service 
through  the  North  Sparta  Meter  Station. 
ANR  states  further,  that  in  place  of 
receiving  gas  at  the  North  Sparta  Meter 
Station,  Mich  Con  has  been  receiving 
deliveries  at  ANR's  Sparta-Muskegon 
Meter  Station. 

ANR  asserts  that  it  will  not  terminate 
any  service  to  Mich  Con  as  a  result  of 
this  proposed  abandonment  and  that 
Mich  Con  has  already  disconnected  its 
facilities  from  ANR's  at  theJ^Iorth  Sparta 
Meter. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the        

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vnthin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiual  Gas  Act. 
David  P.  Boergen, 
Secretary. 

(FR  Doc.  98-25484  Filed  9-23-98;  8:45  am] 
BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-772-«0(q 

Black  Mariin  Pipeline  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  18, 1998. 

Take  notice  that  on  September  10, 
1998,  Black  Mariin  Pipeline  Company 
(Black  Mariin).  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP98-772-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  (18  CFR 
157.205, 157.216)  under  the  Natiual  Gas 
Act  (NGA)  for  authorization  to  abandon 
by  sale  to  Houston  Pipe  Line  Company 
(HPL)  certain  measuring  and  regulating 
facilities  in  Galveston  County,  Texas, 
under  Black  Merlin's  blanket  certificate 
issued  in  Docket  No.  CP89-2 11 5-000. 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

Black  Mariin  proposes  to  abandon  the 
measuring  and  regulating  facilities  at 
two  interconnections  between  Black 
Marhn  and  HPL  (HPL  Texas  City  and 
HPL\irant  Avenue  Stations),  ft  is  stated 
that  both  interconnections  were 
constructed  imder  Commission 
authorization  in  Docket  No.  CP84-354- 
000  as  part  of  a  13-mile  extension  of  its 
pipeline  system.  It  is  asserted  that  Black 
Mariin  proposes  to  sell  the  facilities  to 
HPL  in  response  to  a  request  from  HPL. 
ft  is  further  asserted  that  HPL  will 
continue  to  use  the  faciUties  as  part  of 
its  distribution  system  to  serve  its  gas 
system  and  that  there  will  be  no  loss  of 
service  to  any  customer.  Black  Mariin 
states  that  the  proposal  is  not  prohibited 
by  its  FERC  gas  tariff  and  that  it  has 
sufficient  capacity  without  detriment  or 
disadvantage  to  its  other  customers. 


Any  person  or  the  Commission's  staff 
may.  vyithin  14  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  piusuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 
David  P.  Boergen, 
Secretary. 
[FR  Doc.  98-25482  Filed  9-23-98;  8:45  am) 

BILUNO  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98  402-0001 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
GasTariff 

September  18. 1998. 

Take  notice  that  on  September  15, 
1998,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
follov^ing  revised  tariff  sheets  with  a 
proposed  effective  date  of  October  15, 
1998: 

First  Revised  Sheet  No.  264 
Original  Sheet  No.  264A 
First  Revised  Sheet  No.  278 
Original  Sheet  No.  278A 
First  Revised  Sheet  No.  304 
Original  Sheet  No.  304A 

Eastern  Shore  states  that  the  purpose 
of  this  filing  is  to  modify  certain  of 
Eastern  Shore's  pro  forma  service 
agreements  to  provide  for  specific  types 
of  volume-related  discounts  that  may  be 
granted  by  Eastern  Shore.  By  making 
these  modifications  to  Eastern  Shore's 
form  of  service  agreements,  Eastern 
Shore  seeks  to  reduce  the  need  for  filing 
individual  discount  agreements  as 
"material  deviations"  when  such 
discounts  are  volume-related. 

Eastern  Shore  further  states  its 
proposed  tariff  revisions  are  consistent 
with  the  Commission's  clarifications 
regarding  discount  agreements  set  forth 
in  "Order  on  Rehearing  and 
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Clarification"  issued  by  the  Commission 
in  Natural  Gas  Pipeline  Company  of 
America,  82  FERC  161,298  (1998) 
(Natural).  The  Commission  found  that 
Natural  must  file  all  discounts  which 
contain  material  deviations  from  the  pro 
forma  service  agreements  in  Natural's 
tariff.  Natural,  82  FERC  at  62,179-80. 
Discount  agreements  containing 
variations  from  the  pro  forma  service 
agreement  (other  than  those  specified  in 
Order  No.  582)  must  be  on  file  and 
approved  by  the  Commission— either  by 
being  reflected  in  the  pro  forma 
agreement  in  the  tariff  or  by  being  filed 
individually  as  non-conforming  service 
agreements.  Id.  at  62,180. 

Eastern  Shore  states  that  it  proposes 
to  revise  three  (3)  of  its  pro  forma 
service  agreements.  Eastern  Shore  has 
specified  a  Ust  of  options  which  would 
allow  Eastern  Shore  and  its  customers  to 
agree  upon  specific  types  of  volmne- 
related  discoimts  pursuant  to  the  pro 
forma  service  agreement,  without  the 
filing  of  individual  non-conforming 
service  agreements.  This  language  in  the 
pro  forma  service  agreement  allows  the 
parties  to  tailor  the  discoimt  to  specific 
market  and  business  conditions  by 
defining  discounts  which  apply  only  to 
specific  volumes,  to  volumes  during 
specific  periods,  of  time,  to  volumes  at 
specific  delivery  point  areas,  zones  or 
geographical  area,  or  in  relation  to 
volumes  actually  transported.  These 
revisions  provide  Eastern  Shore  and  its 
customers  the  abihty  to  agree  upon 
discounted  rates  which  reflect 
conditions  in  specific  markets.  Eastern 
Shore  beUeves  this  approach  provides 
commercial  benefits  to  Eastern  Shore's 
customers  and  is  more  administratively 
flexible  and  efficient  for  both  Eastern 
Shore  and  its  customers. 

Finally,  Eastern  Shore  states  that 
copies  have  been  mailed  to  all 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  98-25488  Filed  9-23-98;  8:45  am] 

HLUNQ  CODE  (Tir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-1 0-29-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  18. 1998. 

Take  notice  that  on  September  15, 
1998,  Eastern  Shore  Natiural  Gas 
Company  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  certain  revised  tariff 
sheets  in  the  above  captioned  docket, 
bear  a  proposed  effective  date  of 
September  1, 1998. 

ESGN  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  under  its  Rate 
Schedules  GSS  and  LSS,  the  costs  of 
which  comprise  the  rates  and  charges 
payable  under  ESNG's  Rate  Schedules 
GSS  and  LSS.  This  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Schedules  GSS  and  LSS. 
respectively. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boerger, 
Secretary. 

(PR  Doc.  98-25489  Filed  9-23-98;  8:45  am] 
MLLMQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-126-009] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

September  18, 1998. 

Take  notice  that  on  September  15, 
1998,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  August  31, 1998: 

Substitute  Ninteenth  Revised  Sheet  No.  4 
Substitute  Eighth  Revised  Sheet  No.  5 
Substitute  Fourth  Revised  Sheet  No.  IIB 
Substitute  Fifth  Revised  Sheet  No.  27 
Fifth  Revised  Sheet  No.  49 
Original  Sheet  No.  49A 
Substitute  Second  Revised  Sheet  No.  74C 
Substitute  Original  Sheet  No.  750 

Iroquois  states  that  the  instant  tariff 
sheets  are  filed  to  comply  with  the 
Commission's  order  issued  in  the 
captioned  proceeding  on  August  31, 
1998.  Specifically,  Sheet  Nos  4,  5,  llB, 
27,  and  75C  specify  the  effective  date 
and  refer  to  the  August  31  letter  order 
of  the  Commission.  The  remaining  tariff 
sheets  make  additional  changes  required 
by  that  order. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  shouild  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Fu^  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regtilations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
pubUc  inspection  in  the  PubUc 
Reference  Room. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-25483  Filed  9-23-98;  8:45  am] 
BILUNQ  CODE  6717-01-11 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pockst  No.  CP95-194-007] 

Northern  Border  Pipeline  Company; 
Notice  of  Amendment 

September  18, 1998. 

Take  notice  that  on  September  17, 
1998,  Northern  Border  PipeUne 
Company  (Northern  Border),  1111  South 
103rd  Street,  Omaha,  Nebraska  68124- 
1000.  filed  in  Docket  No.  CP95-194-007 
an  amendment  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  and  Part  157  of 
the  Conmiission's  regulations,  to  amend 
its  certificate  issued  at  Docket  No. 
CP95-194-000,  et  al.  on  August  1, 1997 
in  order  to  place  certain  compressor 
stations  in-service  prior  to  the  in-service 
date  of  its  Expansion/Extension  Project, 
all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

Specifically,  Northern  Border  seeks  to 
place  Compressor  Stations  3  and  5  in- 
service  at  the  earliest  possible  date  in 
order  that  construction  at  Compressor 
Stations  2  and  4  can  be  completed 
without  impact  to  existing  firm 
shippers.  Northern  Border  states  that 
Compressor  Stations  3  and  5  will  be 
subject  to  the  accoimting  treatment 
authorized  in  ordering  paragraph  (H)  of 
the  August  1  Order. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation,  should  on  or  before 
September  25, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W.,  Washington,  D.C. 
20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (Rule  210, 
211,  or  214)  and  regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act,  as  amended,  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  v«thout  further 
notice  before  the  Commission,  or  its 


delegate,  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  the  certificate  is  required  by  the 
pubhc  convenience  and  necessity. 

If  a  petition  for  leave  to  intervene  is 
timely  filed,  or  if  the  Commission  on  its 
own  motion  believes  that  an  oral 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procediu*  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  Border  to 
appear  or  be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 

[PR  Doc.  98-25560  Filed  9-23-98;  8:45  am] 
BILUNQ  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GTM-01-00(q 

Ozark  Gas  Transmission,  LLC; 
Notice  of  Tariff  Filing 

September  18. 1998. 

Take  notice  that  on  September  4, 
1998,  Ozark  Gas  Transmission,  L.L.C. 
(Ozark)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  the  following  tariff  sheets,  with 
an  effective  date  of  September  8, 1998: 

Third  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  46 
Sheet  No.  47 

Ozark  States  that  the  tariff  sheets  are 
submitted  pursuant  to  Section  154.1(d) 
of  the  Conmiission's  Regulations  to 
reflect  a  non-conforming  agreement 
between  Ozark  and  Sonat  Exploration 
Company.  Ozark  proposes  a  September 
8, 1998,  effective  date  for  these  sheets, 
and  has  sought  a  waiver  of  the 
Commission's  Regulations  to  f>ermit  this 
effective  date. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  have  been  filed  in 
accordance  with  section  154.210  of  the 
Commission's  Regulations  but  will  be 
considered  if  filed  on  or  before 
September  22, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vtrill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  PubUc  Reference 

Room. 

David  P.  Boei^gen, 

Secretary. 

[PR  Doc.  98-25486  Filed  9-23-98;  8:45  ami 

MLLMQ  CODE  fnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  PR97-13-002] 

Te)as  Gas  Pipeline  Company;  Notice  of 
Revised  Operating  Statement 

September  18, 1998. 

Take  notice  that  on  June  15, 1998. 
Tejas  Gas  Pipeline,  LLC  (Tejas)  filed  a 
revised  Operating  Statement  in 
compliance  with  a  Commission  order 
issued  in  Docket  No.  PR97-13-001  on 
June  1, 1998.  83  FERC  1  61,245  (1998). 
Tejas  proposes  the  following  changes  to 
its  Operating  Statement:  (1)  A  new 
section  under  Article  I  which  states  that 
the  Commission's  rules  and  regulations, 
as  well  as  the  Operating  Statement,  will 
control  in  the  event  of  any 
inconsistency  between  a  service 
agreement  and  the  Commission's  rules 
and  regulations;  (2)  a  revised  section 
3(b)(i)  to  allow  interstate  shippers  to 
change  service  nominations  on  four 
hours  prior  notice;  and  (3)  a  revised 
Section  18(a)  which  removes  Tejas' 
discretionary  right  to  cancel  any  and  all 
terms  under  the  Operating  Statement. 

The  Revised  Operating  Statement 
describes  the  firm  and  Interruptible 
storage  services  provided  by  Tejas  imder 
Section  311  of  the  Natural  Gas  Pohcy 
Act.  The  Section  311  services 
commenced  on  August  15, 1997  at 
Tejas'  West  Clear  Lake  Storage  Facihty 
near  Houston  in  Harris  County,  Texas, 
pursuant  to  Section  284.123(b)  of  the 
Conmiission's  regulations. 

Any  person  desiring  to  participate  in 
this  proceeding  must  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedures.  All  motions 
or  protests  must  be  filed  with  the 
Secretary  of  the  Commission  on  or 
before  October  5, 1998.  Copies  of  the 
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petition  are  on  file  with  the  Commission 

and  are  available  for  pubUc  inspection. 

David  P.  Boei^gen, 

Secretary. 

|FR  Doc.  98-25487  Filed  9-23-98;  8:45  am] 

HLLMa  CODE  trir-oi-M 

DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Commission 

[Docket  No.  CP88-78a-O00] 

Williams  Gas  PIpolina  Central.  Inc.; 
Notice  of  Request  Under  Blanltet 
Authorization 

September  18, 1998. 

Take  notice  that  on  September  16, 
1998,  Williams  Gas  Pipeline  Central, 
Inc.  (WiUiams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP98-788-000  a  request  pursuant  to 
Sections  157.205, 157.212  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.212, 157.216)  for  auUioriration  (1) 
to  replace  and  relocate  the  Kansas  Gas 
Service  Company,  a  division  of  ONEOK, 
Lie.  (Kansas  Gas)  Gardner  Junior  High 
School  meter  setting  and  appurtenant 
facihties  to  the  tap  site,  and  (2)  to 
abandon  in  place  by  sale  to  Kansas  Gas 
approximately  285  feet  of  2-inch  lateral 
pipeline  downstream  of  the  relocated 
meter,  all  in  Johnson  Coimty,  Kansas, 
under  the  authorization  issued  in 
Docket  No.  CP82-479-000,i  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  %vith  the  Commission  and  open 
to  pubUc  inspection. 

The  estimated  construction  cost  is 
approximately  $57,217,  which  will  be 
reimbursed  by  Kansas  Gas  through  firm 
transportation. 

WilUams  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
it  has  sufficient  capacity  to  accompUsh 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  of  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 


*  See,  20  FERC 1  62,592  (1982). 


authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  U  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergen, 
Secretary. 

IFR  Doc.  98-25485  Filed  9-23-98;  8:45  am] 
MUMG  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL96-74-002.  et  al.] 

Enron  Power  Marketing,  Inc.  v.  El  Paso 
Electric  Company,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

September  18, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enron  Power  Mariceting,  Inc.  t.  EL 
Paso  Electric  Cmnpany 

[Docket  No«.  EL96-74-002  and  EL97-8-002] 
Take  notice  that  on  Jime  12, 1998,  El 

Paso  Electric  Company  (EPE),  tendered 

for  filing  revisions  to  the  open  access 

transmission  tariff  of  its  FERC  Electric 

Tariff,  Original  Volume  No.  1. 
Comment  date:  October  19, 1998,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  Tampa  Electric  Company 

[Docket  Nos.  ER95-1 775-003  and  OA96- 
116-000] 

Take  notice  that  on  September  15, 
1998,  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  refund 
report  in  compliance  with  the 
Commission's  letter  order  issued  June 
10, 1998,  approving  the  settlement 
agreement  in  Docket  Nos.  ER95-1775- 
000,  OA96-116-000,  and  OA96-116- 
001. 

Copies  of  the  refund  report  have  been 
served  on  afiiected  customers,  the 
Florida  PubUc  Service  Commission,  and 
the  Georgia  Public  Service  Commission. 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Nfid<Ci»tinent  Area  Power  Pool 

[Docket  No.  ER98-3454-000] 

Take  notice  that  on  September  14, 
1998,  Mid-Continent  Area  Power  Pool 
tendered  for  filing  Notice  of  Withdrawal 
of  its  filing  made  on  June  22, 1998  of 
"Schedule  R:  Redispatch  Service,"  as 
amended  on  Jime  25, 1998. 


CoTninent  dote;  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  FPL  Enei^  Power  Marketing.  Inc. 

(Docket  No.  ER98-3  566-000] 

Take  notice  that  on  September  15, 
1998,  FPL  Energy  Power  Marketing,  Inc. 
(FPL  PM).  amended  its  filing  in  this 
docket  to  seek  an  effective  date  of 
October  1,1998. 

FPL  PM  hereby  requests  that  instead 
of  the  date  requested  in  the  September 
4th  filing,  the  tariff  be  made  effective  on 
October  1, 1998. 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  International  Enoigy  Ventures,  Inc. 

[Docket  No.  ER98-4264-000] 

Take  notice  that  on  September  1 1 , 
1998,  International  Energy  Ventures, 
Inc.  (lEV)  filed  an  amended  petition 
with  the  Commission  for  acceptance  of 
lEV  Rate  Schedule  FERC  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  maiket-based  rates;  and  the  waiver  of 
certain  Commission  regulations,  and 
name  change  of  International  Energy 
Group,  Inc.  bom  its  previous  filing. 

lEV  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  lEV  is  not  in  the 
business  of  generating  or  transmitting 
electric  power. 

Comment  date:  October  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  ft  Light  Company 

(Docket  No.  ER98-4534-0001 

Take  notice  that  on  September  15, 
1998,  Florida  Power  ft  Light  Company 
(FPL),  tendered  for  filing  proposed 
service  agreements  Mdth  "Tampa  Electric 
Company  for  Short-Term  Firm 
transmission  service  imder  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreement  be  permitted  to 
become  effective  on  August  1, 1998. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Sendee  Company 

[Docket  No.  ERg8-453  5-000] 

Take  notice  that  on  September  15, 
1998,  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing 
Service  Agreements  to  provide  Non- 
Firm  Point-To-Point  Transmission 
Service  and  Firm  Point-To-Point 
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Transmission  Service  to  Griffin  Energy 
Marketing.  L.L.C.,  under  the  NU  System 
Companies  Open  Access  Transmission 
Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Griffin  Energy 
Marketing.  L.L.C. 

NUSCO  requests  that  the  Service 
Agreements  become  effective  September 
18, 1998. 

Comment  date:  October  2. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PP&L,  Inc. 

[Docket  No.  ER9&-t53&-000) 

Take  notice  that  on  September  15. 
1998.  PPfcL,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L).  tendered  for  filing  a  Service 
Agreement  dated  September  4, 1998 
with  Aquila  Power  Corporation  (Aquila) 
imder  PP&L's  Market-Based  Rate  and 
Resale  of  Transmission  Rights  Tariff. 
FERC  Electric  Tariff.  Volume  No.  5.  The 
Service  Agreement  adds  Aquila  as  an 
eligible  customer  imder  the  Tariff. 

PP&L  requests  an  effective  date  of 
September  IS.  1998.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Aquila  and  to  die 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Unitil  Power  Corporation 

(Docket  No.  ER98-4538-O00] 

Take  notice  that  on  September  15. 
1998.  in  accordance  with  Section  35.13, 
18  CFR  35.13,  Unitil  Power  Corporation 
(Unitil)  submitted  for  filing  a  amended 
System  Agreement  among  Unitil  Power 
Corporation,  Concord  Electric  Company 
and  Exeter  &  Hampton  Electric 
Company  to  establish  the  terms  and 
conditions  and  the  rate  formula  for 
Interim  Transition  Service  and  Interim 
Default  Service  that  Unitil  Power 
Corporation  (UPC)  will  provide  to 
Concord  Electric  Company  and  Exeter  & 
Hampton  Electric  Company.  The 
Amended  System  Agreement  also 
provides  for  the  divestiture  of  UPC's 
power  supply  portfolio  as  a  means  of 
quantifying  stranded  costs. 

Unitil  requests  that  the  Amended 
System  Agreement  be  permitted  to 
become  effective  March  1, 1999. 

Copies  of  the  Sling  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  New  Hampshire. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  PJM  Interconnection,  L.L.C 

(Docket  NO.ER98-4539-0001 

Take  notice  that  on  September  15. 
1998,  the  Reliability  Committee 
established  under  the  terms  of  the 
Reliability  Asstirance  Agreement 
Among  Load  Serving  Entities  in  the  PJM 
Control  Area  (RAA).  and  PJM 
Intercoimection,  L.L.C.  (PJM),  jointly 
tendered  for  filing,  pursuant  to  section 
205  of  the  Federal  Power  Act,  revised 
pages  to  the  RAA  to  amend  Article  2 
and  add  a  new  section  6.4.3  to  the  RAA. 
The  revisions  to  the  RAA  address  the 
role  of  the  PJM  Board  of  Managers  (PJM 
Board)  under  the  RAA.  The 
Conmussion's  acceptance  of  the 
revisions  is  intended  to  resolve  the 
complaint  proceeding  in  Docket  No. 

PJM  and  the  Reliability  Committee 
request  a  waiver  of  the  provisions  of  the 
Commission's  regulations  in  18  CPU 
35.13. 

PJM  and  the  Reliability  Committee 
request  an  effective  date  of  September  1, 
1998. 

Copies  of  this  filing  were  served  upon 
all  PJM  members,  all  state  regulatory 
commissions  in  the  PJM  control  area, 
and  all  parties  to  Docket  No.  EL98-6a- 
000. 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company  Kentucky  Utilities  Company 

(Docket  No.  ER98-4  540-000] 

Take  notice  that  on  September  15. 
1998,  Louisville  Gas  and  Electric 
Company  (LG&E),  and  Kentucky 
Utilities  Company  (KU)  (Applicants  or 
Companies),  tendered  for  filing  a  joint 
market-based  sales  service  rate  schedule 
(Rate  MBSS),  that  will  be  the  market- 
based  rate  schedule  under  which  the 
Companies  will  henceforth  (upon 
Commission  approval)  conduct  all 
market-based  rate  transactions,  and 
grant  certain  waivers  and 
authorizations. 

Comment  date:  October  5, 1998.  ui 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Idaho  Power  Company 

(Docket  No.  ER98-(  54 1-000) 

Take  notice  that  on  September  15. 
1998,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
Service  Agreement  imder  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6. 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  The 
Montana  Power  Trading  &  Marketing 
Company. 


Comment  date:  October  5. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Idaho  Power  Company 

[Docket  No.  ERgS-4 54 2-000] 

Take  notice  that  on  September  15. 
1998,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  between  Idaho  Power  Company 
and  PG&E  Energy  Trading-Power,  L.P. 
under  Idaho  Power  Compimy  FERC 
Electric  Tariff  No.  5,  Open  Access 
Transmission  Tariff. 

Comment  date:  October  5, 1998,  in 
accordance  v«rith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PPftL,  Inc. 

[Docket  No.  ER98-4  543-000] 

Take  notice  that  on  September  15, 
1998,  PP&L,  Inc.  (PP&L).  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  an  Electric  Generation 
Supplier  Coordination  Tariff  appUcable 
to  entities  licensed  to  serve  retail 
electricity  customers  under  the 
Commonwealth  of  Pennsylvania's  retail 
access  program  (EGSs).  The  purpose  of 
this  Tariff  is  to  permit  PP&L  to  provide 
EGSs  with  certain  services  subject  to  the 
Commission's  jurisdiction  under  the 
Federal  Power  Act,  which  will  facilitate 
the  ability  of  EGSs  to  meet  their 
obligations  as  transmission  customers 
and  load  serving  entities  tmder  the  PJM 
Open  Access  Transmission  Tariff  and 
related  agreements  of  the  Pennsylvania- 
New  Jersey-Maryland  Interconnection 
LLC. 

PP&L  states  that  a  copy  of  this  filing 
has  been  provided  to  the  Pennsylvania 
Public  Utility  Commission  and  to  each 
signatory  of  the  Joint  Petition  for  Full 
Settlement  of  PP&L,  Inc."s  Restructuring 
Plan  and  Related  Court  Proceedings  in 
Pennsylvania  Public  Utility  Commission 
Docket  No.  R-00973954. 

Comment  date:  October  5, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Long  Island  Lighting  Cmnpany 

[Docket  No.  ER98-4  544-000) 

Take  notice  that  on  September  15. 
1998.  the  Long  Island  Power  Authority 
(Authority)  on  behalf  of  its  subsidiary. 
Long  Island  Lighting  Company  (LIPA). 
d/b/a  LIPA  tendered  for  filing  Notices  of 
Cancellation  of  Rate  Schedules  10. 11, 
14-16. 18.  24.  30.  33-45.  52.  53.  and  55- 
57  filed  with  the  Federal  Energy 
Regulatory  Commission  by  LILOO. 

The  Authority  requests  that  the 
Commission  deem  Uiat  these  Notices  of 
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Cancellation  were  effective  as  of  May 
29, 1998,  the  date  of  LIPA's  purchase  of 
LILCO.  The  cancellation  is  attributable 
to  the  purchase  of  LILCO  by  the 
Authority,  a  corporate  municipal 
instrumentality  and  poUtical 
subdivision  of  the  State  of  New  York. 
LDLCO,  now  doing  biisiness  as  LIPA,  is 
now  a  "municipality"  within  the 
meaning  of  Section  201(f)  of  the  Federal 
Power  Act  and  is  no  longer  required  to 
file  or  maintain  its  contracts  as  rate 
schedules  with  the  Commission.  The 
underlying  contracts  are  not  being 
terminated. 

Notice  of  the  proposed  cancellation 
and  the  appropriate  rate  schedule 
designation  has  been  served  upon  the 
following: 
Rate  Schedule  No.  10— Central  Hudson 

Gas  and  Electric  Corporation 
Rate  Schedule  No.  11 — Orange  and 

Rockland  Utilities 
Rate  Schedule  No.  14— Central  Hudson 

Gas  and  Electric  Corporation 
Rate  Schedule  No.  15— Village  of 

Freeport,  New  York 
Rate  Schedule  No.  16— Central  Hudson 

Gas  and  Electric  Corporation 
Rate  Schedule  No.  18 — New  England 

Power  Pool  /  New  York  Power  Pool 
Rate  Schedule  No.  24 — Orange  and 

Rockland  Utilities 
Rate  Schedule  No.  30— Rockville 

Centre,  New  York 
Rate  Schedule  No.  33 — ^NU  Operating 

Companies 
Rate  Sdiedule  No.  34 — New  York  Power 

Authority  /  Brookhaven  National 

Laboratory 
Rate  Schedule  No.  35 — Connecticut 

Light  and  Power  Company  /  Western 

Massachusetts  Electric  Company 
Rate  Schedule  No.  36— Village  of 

Greenport,  New  York 
Rate  Schedule  No.  37— New  England 

Power  Company 
Rate  Schedule  No.  38 — Boston  Edison 

Company 
Rate  Schedule  No.  39 — Connecticut 

Light  and  Power  Company 
Rate  Schedule  No.  40— New  York  Power 

Authority 
Rate  Schedule  No.  41— Nassau  County 

PubUc  UtiUty  Agency 
Rate  Schedule  No.  42— Suffolk  Coimty 

Electric  Agency 
Rate  Schedule  No.  43— Consolidated 

Edison  Company  of  New  York, 

Incorporated 
Rate  Schedule  No.  44 — Consolidated 

Edison  Company  of  New  York, 

Incorporated 
Rate  Schedule  No.  45 — ConsoUdated 

Edison  Company  of  New  York, 

Incorporated 
Rate  Schedule  No.  52— Consolidated 

Edison  Company  of  New  Yoric 

iiKjatyotatM 


Rate  Schedule  No.  53-^4U  Operating 

Companies 
Rate  Schedule  No.  55 — ^Montaup 

Electric  Company 
Rate  Schedule  No.  56 — ^Associated 

Universities,  Incorporated 
Rate  Schedule  No.  57— Village  of 

Freeport,  New  York 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Long  Island  Lighting  Qmipany 

[Docket  No.  ER98-454S-000] 

Take  notice  that  on  September  15, 
1998,  the  Long  Island  Power  Authority 
(LIPA)  on  behalf  of  its  subsidiary,  Long 
Island  Lighting  Company  (LILCO),  d/b/ 
a  LIPA  tendered  for  filing  Notices  of 
Cancellation  of  the  Power  Sales  Tariff 
filed  with  the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  by 
LILCO  on  August  10, 1995  and  the  Open 
Access  Transmission  Tariff  filed  with 
the  Commission  by  LILCO  on  Jiily  9, 
1996. 

The  Authority  requests  that  the 
Commission  deem  that  these  Notices  of 
Cancellation  were  effective  as  of  May 
29, 1998,  the  date  of  LIPA's  purchase  of 
LILCO.  The  cancellation  is  attributable 
to  the  purchase  of  LILCO  by  the 
Authority,  a  corporate  municipal 
instnunentaUty  and  political 
subdivision  of  the  State  of  New  York. 
LILCO,  now  doing  business  as  LIPA,  is 
now  a  "mimicipahty"  within  the 
meaning  of  Section  201(f)  of  the  Federal 
Power  Act  and  is  no  longer  required  to 
file  or  maintain  its  contracts  as  rate 
schedules  with  the  Commission. 

The  underlying  power  sales  contract 
is  not  being  terminated.  The  Authority 
has  adopted  a  superseding  open  access 
transmission  tariff  applicable  to  LIPA 
and  has  filed  it  with  the  Commission 
under  the  safe  harbor  procedures  of 
Order  No.  888.  That  filing  is  docketed 
as  Docket  No.  NJ98-4-000. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  following: 
Electricity  Consiunere  Resource  Council 
Northeast  Utilities  Service  Company 
New  England  Power  Company 
Niagara  Mohawk  Power  Corporation 
Morrison  &  Hecker,  L.L.P. 
Koch  Energy  Trading,  Inc. 
Bracewell  &  Patterson.  L.L.P. 
Duncan,  Weinberg,  Genzer  &  Pembroke 
New  York  PubUc  Service  Commission 
John  &  Hengerer 
Enron  Power  Marketing,  Inc. 
Huber,  Lawrence  &  Abell 
New  York  State  Electric  &  Gas 

Corporation 
Engage  Energy  U.S.,  L.P. 
Central  Maine  Power  Company 
Consoliditfedfidison  Company  of  New 

York.  inc. 


New  York  Power  Authority 

Dahlen,  Berg  &  Company 

Dynegy  Power  Services,  Inc. 

Electric  Clearinghouse,  Inc. 

New  York  State  Dep't  of  Public  Service 

New  England  Power  Service  Company 

Enron  Corporation 

Swidler  &  Berlin 

New  York  Mercantile  Exchange 

U.S.  Generating  Company 

Municipal  Electric  Utilities  Association 

of  New  York 
Equitable  Power  Services  Company 
Duke  Energy  Trading  &  Marketing,  LLC 
Brickfield.  Burchette  &  Ritts.  P.C 
Electric  Clearinghouse,  Inc. 
Rochester  Gas  &  Electric  Corporation 
Vaster  Power  Marketing,  Inc. 
Fred  Saffer  &  Associates 
Cleary,  Gottlieb,  Steen  &  Hamilton 
Vitol  Gas  &  Electric  LLC 
Panenergy  Power  Services,  Inc. 
Noram  Energy  Services,  Inc. 
Couch,  White,  Brenner,  Howard,  et  al. 
Nixon,  Haigrave,  Devans  ft  Doyle 
Statoil  Energy  Trading,  Inc. 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Long  Island  I-ighring  Company 

[Docket  No.  ER98-4546-000] 

Take  notice  that  on  September  15, 
1998,  the  Long  Island  Power  Authority 
(LIPA)  on  behalf  of  its  subsidiary.  Long  ■ 
Island  Lighting  Company  (LILCO),  d/b/ 
a  UPA  tendered  for  filing  Notices'  of 
Cancellation  of  Service  Agreement  Nos. 
1  through  15  under  ULCO's  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff  No.  2. 

The  Authority  requests  that  the 
Commission  deem  that  these  notices  of 
cancellation  were  effective  as  of  May  29, 
1998,  the  date  of  LIPA's  purdiase  of 
ULCO.  The  cancellation  is  attributable 
to  the  ptirchase  of  ULCO  by  the 
Authority,  a  corporate  mimicipal 
instrumentality  and  political 
subdivision  of  the  State  of  New  York. 
LILCO,  now  doing  business  as  LIPA,  is 
now  a  "mimidpality"  within  the 
meaning  of  Section  201  (Q  of  the  Federal 
Power  Act  and  is  no  longer  required  to 
file  or  maintain  its  contracts  as  rate 
schedules  with  the  Commission.  The 
underlying  contracts  are  not  being 
terminated. 

Notice  of  the  proposed  cancellation 
and  the  appropriate  rate  schedule 
designation  has  been  served  upon  the 
following: 

Service  Agreement  No.  1  Public  Service 

Electric  and  Gas  Company 
Service  Agreement  No.  2  Morgan 

Stanley  Capital  Group,  Inc. 
Sovica  Agreement  Na  3  Aquiia  Powar 
t^Mpondoa 


Federal  Register /Vol.  63.  No.  185/Thtirsday.  September  24.  1998 /Notices 


51067 


Service  Agreement  No.  4  Nissequogue 

Cogen  Partners 
Service  Agreement  No.  5  Western  Power 

Services,  Inc. 
Service  Agreement  No.  6  ProMark 

Energy,  Inc. 
Service  Agreement  No.  7  PECO  Energy 

Company 
Service  Agreement  No.  8  The  Energy 

Exchange  Group 
Service  Agreement  No.  9  Constellation 

Power  Source,  Inc. 
Service  Agreement  No.  10  Williams 

Energy  Services  Company 
Service  Agreement  No.  11  KIAK 

Partners 
Service  Agreement  No.  12  New  York 

Power  Authority 
Service  Agreement  No.  13  CNG  Power 

Service  Corporation 
Service  Agreement  No.  14  PP&L,  Inc. 
Service  Agreement  No.  15  SCANA 

Energy  Marketing,  Inc. 

Comment  date:  October  5, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Otto  N.  Frenzel  III 

(Docket  No.  m-3232-OOO] 

Take  notice  that  on  August  26, 1998, 
Otto  N.  Frenzel  III  filed  ao  application 
for  authority  to  hold  the  following 
interlocking  positions  under  Section 
305(b)  of  the  Federal  Power  Act,  16 
U.S.C.§  825(b): 

Director,  Indianapolis  Power  &  Light 

Company 
Chairman  of  the  Executive  Committee 

and  Director,  National  City  Bank  of 

Indiana 

Comment  date:  October  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Andrew  J.  Paine,  Jr. 

[Docket  No.  ID-3233-000] 

Take  notice  that  August  26, 1998, 
Andrew  J.  Paine,  Jr.  filed  an  application 
for  authority  to  hold  the  following 
interlocking  positions  imder  Section 
305(b)  of  the  Federal  Power  Act,  16 
U.S.C.§  825(b): 
Director,  Indianapolis  Power  &  Light 

Company 
President,  Chief  Executive  Officer  and 

Director,  NBD  Bank,  N.A. 
Executive  Vice  President,  First  Chicago 

NBD  Corporation  Director,  N.D.  Bank 

(Florida) 
Director  and  Chairman,  NBD  Indiana 

Properties,  Inc. 
Director,  NBD  Neighborhood 

Revitalization  Corporation 

Comment  date:  October  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Joseph  D.  Bamette,  Jr. 

(Docket  No.  ID-3234-000] 

Take  notice  that  on  August  26, 1998, 
Joseph  D.  Bamette,  Jr.  filed  an 
appUcation  for  authority  to  hold  the 
following  interlocking  positions  under 
Section  305(b)  of  the  Federal  Power  Act. 
16  U.S.C.§  825(b): 

Director,  Indianapolis  Power  &  Light 
Company 

Director,  Chairman  and  Chief  Executive 
Officer,  Bank  One,  Indiana,  NA 

Director,  Chairman  and  Chief  Executive 
Officer,  Banc  One  Indiana 
Corporation 

Director,  President  and  Chief  Executive 
Officer,  Bank  One,  Illinois,  NA 

Director,  American  Fletcher  Realty 
Corporation 

Comment  date:  October  19, 199^  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accOTdance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen. 
Secretary. 

(PR  Doc.  98-25563  Filed  9-23-W;  8:45  am) 
BILUNQkCOOE  CTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4517-000,  et  al.] 

Ohio  Edison  Company  and 
Pennsylvania  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
nilngs 

September  16, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  CNiio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER98-451 7-000] 

Take  notice  that  on  September  11. 
1998.  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Enserch  Energy 
Services,  Inc.,  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  October  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Washington  Water  Power 
Company 

[Docket  No.  ER98-4518-O00] 

Take  notice  that  on  September  11, 
1998.  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  imder  WWP's  Open  Access 
Transmission  Tariff— htKC  Electric 
Tariff,  Volume  No.  8  with  CNG  Power  ' 
Services  Corporation,  Vitol  Gas  & 
Electric  LLC,  Northern/ AES  Energy, 
LLC,  Cinergy  Services.  Inc.  and  Aquila 
Power  Corporation. 

WWP  requests  the  Service 
Agreements  be  given  respective  effective 
dates  of  August  12. 1998.  August  27, 
1998,  August  28, 1998,  August  28, 1998 
and  September  10, 1998. 

Comment  date:  October  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER98-4 5 19-000] 

Take  notice  that  on  September  11, 
1998,  Virginia  Electric  and  Power 
Company  tendered  for  filing  a  letter 
agreement  with  Cinergy  Services,  Inc., 
providing  for  generation  imbalance 
service. 

Virginia  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  to  allow  the  agreement  to 
take  effect  on  September  11, 1998,  the 
day  on  which  it  was  filed. 

Comment  date:  October  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  MidAmerican  Energy  Company 

(Docket  No.  ER98-4  5  20-000] 

Take  notice  that  on  September  14, 
1998,  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission.  Firm  Transmission  Service 
Agreements  with  Griffin  Energy 
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Marketing,  L.L.C.,  dated  September  4, 
1998,  and  Tractebel  Energy  Marketing, 
Inc.,  dated  August  25, 1998  ,  and  Non- 
Firm  Transmission  Service  Agreements 
with  Griffin,  dated  September  4, 1998 
and  Tractebel  Energy  Marketing,  hic, 
dated  August  25, 1998,  entered  into 
pursuant  to  MidAmerican's  Open 
Access  Transmission  Taiifi. 

MidAmerican  requests  an  effective 
date  of  September  4, 1998,  for  the 
Agreements  with  Griffin,  and  August  25, 
1998,  for  the  Agreements  with 
Tractebel,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Griffin,  Tractebel, 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Pubhc  Utihties  Commission. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-4S21-0001 

Take  notice  that  oQ  September  14, 
1998,  UtiliCorp  United  Inc.  (UtiUCorp) 
filed  service  agreements  with  Noram 
Energy  Services,  Inc.  for  service  imder 
its  non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Pubfic  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

In  order  to  comply  with  the 
Commission's  filing  requirements,  an 
effective  date  of  September  14, 1998  is 
requested. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-4522-OOOJ 

Take  notice  that  on  September  14, 
1998,  UtiliCorp  United  tac.  (UtiUCorp), 
filed  service  agreements  with  NorAm 
Energy  Services,  Inc.,  for  service  under 
its  Short-Term  Firm  Point-to-Point  open 
access  service  tariff  for  its  operating 
divisions,  Missouri  Public  Service, 
WestPlains  Energy — Kansas  and 
WestPlains  Energy— Colorado. 

The  terms  of  the  Service  Agreements 
specify  an  effective  date  of  August  31, 
1998. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 

[Docket  No.  ER98-4523-OOOJ 

Take  notice  that  on  September  14, 
1998,  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing, 
a  Service  Agreement  with  Tractebel 
Energy  Marketing  Inc.  (Tractebel),  under 


the  NU  System  Companies'  System 
Power  Sales/Exchange  Tariff  No.  6. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  August  31, 
1998. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Tractebel. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service  Company 

[Docket  No.  ER98-4524-000] 

Take  notice  that  on  September  14, 
1998,  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing, 
a  Service  Agreement  with  Tractebel 
Energy  Marketing  Inc.  (Tractebel),  under 
the  NU  System  Companies'  Sale  for 
Resale  Tariff  No.  7,  Market  Based  Rates. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Tractebel. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  August  31, 
1998. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Company 

(Docket  No.  ER98-4S25-O00] 

Take  notice  that  on  September  14, 
1998,  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing, 
on  behalf  of  The  Connecticut  Light  and 
Power  Company  (CL&P)  and  Holyoke 
Water  Power  Company,(including  its 
wholly-owned  subsidiary,  Holyoke 
Power  and  Electric  Company),  a  Sales 
Agreement  to  provide  dispatchable 
system  power  to  the  City  of  Holyoke  Gas 
&  Electric  Department,  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Section  35.13  of  the  Commission's 
Regulations. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  November 
1, 1998.  NUSCO  states  that  copies  of  the 
rate  schedule  have  been  mailed  to  the 
parties  to  the  Agreement,  and  the 
affected  state  utility  commission. 

Comment  date:  October  2,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER9a-4526-000] 

Take  notice  that  on  September  14, 
1998,  Orange  and  Rockland  Utilities, 
Inc.  (O&R),  tendered  for  filing  pursuant 
to  Part  35  of  the  Federal  Energy 
Regulatory  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  35,  a 
service  agreement  under  which  O&R 
will  provide  capacity  and/or  energy  to 
Merchant  Energy  Group  of  the 
Americas,  Inc.  (MEGA). 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 


agreement  with  MEGA  becomes 
effective  as  of  August  26, 1998. 

O&R  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Service 
Commission  and  MEGA. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Enei^gy  Marketing, 
Inc. 

(Docket  No.  ER9S-4527-000] 

Take  notice  that  on  September  14, 
1998,  Niagara  Mohawk  Energy 
Marketing,  Inc.,  filed  a  Notice  of 
Succession  advising  the  Federal  Energy 
Regulatory  Commission  that  Plum  Street 
Energy  Marketing,  Inc.,  changed  its 
name  to  Niagara  Mohawk  Energy 
Marketing,  Inc.,  effective  September  1, 
1998.  In  accordance  with  Sections  35.16 
and  131.51  of  the  Commission's 
Regulations  (18  CFR  35.16  and  131.51), 
Niagara  Mohawk  Energy  Marketing, 
Inc.,  adopted  and  ratified  all  appUcable 
rate  schedules  filed  with  the 
Commission  by  Plum  Street  Energy 
Marketing,  Inc. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Peco  Energy  Company 

[Docket  No.  ER98-4528-000] 

Take  notice  that  on  September  14, 
1998,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated  June  30, 
1998  with  BurUngton  Electric 
Department  (BED)  under  PECO's  FERC 
Electric  Tariff  Original  Volimie  No.  1 
(Tariff).  The  Service  Agreement  adds 
BED  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
August  15, 1998,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  suppfied  to  BED  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER98-4529-000J 

Take  notice  that  on  September  14, 
1998,  Niagara  Mohawk  Power 
Corporation  Notice  of  Cancellation  of 
FERC  Rate  Schedule  No.  206,  effective 
date  October  1, 1994,  and  any 
supplements  thereto,  and  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Niagara  Mohawk  Power  Corporation 
is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  following 
Enron  Power  Marketing,  Inc. 
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Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

(Docket  No.  ER98-4530-000) 

Take  notice  that  on  September  14, 
1998,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
imder  which  Enron  Power  Marketing, 
Inc.  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  September  1, 1998. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Peco  Enei^gy  Company 

(Docket  No.  ERg&-4531-000] 

Take  notice  that  on  September  14, 
1998,  PECO  Energy  Company  (PECO) 
filed  a  Service  Agreement  dated  July  22, 
1998  with  Tractebel  Energy  Marketing, 
Inc.  (TEMI),  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
TEMI  as  a  customer  imder  the  Tariff. 

PECO  requests  an  effective  date  of 
August  11, 1998,  for  the  Service 
Araeement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  TEMI  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  USGen  New  England,  Inc.  and  New 
England  Power  Company 

(Docket  No.  ER98-4532-0001 

Take  notice  that  on  September  14, 
1998,  USGen  New  England,  Inc. 
(USGenNE)  and  New  England  Power 
Company  (NEP),  tendered  for  filing  a 
proposed  amendment  to  USGenNE's 
Rate  Schedule  FERC  No.  1  and  NEP's 
Rate  Schedule  FERC  No.  488,  titled 
"Amended  and  Restated  Continuing 
^  Site/Interconnection  Agreement."  llie 
agreement  governs  certain  respective 
rights  and  obligations  of  USGenNE,  as 
the  owner  of  certain  generating  units, 
and  NEP,  as  the  owner  and  operator  of 
the  transmission  system  to  which  those 
generating  units  are  interconnected. 
Generally,  the  agreement  specifies  the 
terms  for  the  interconnection  of  the 
generating  units  to  the  regional 
transmission  system  in  New  England. 

Comment  date;  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  PPftL,  Inc. 

(Docket  No.  ER98-4533-000] 

Take  notice  that  on  September  14, 
1998,  PP&L,  Inc.  (PP&L),  filed  with  the 
Commission  an  application  to  amend  its 
Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  Revised  Volimie  No.  5,  to 
allow  PP&L  to  sell  electric  energy  and/ 
or  capacity  at  market-based  rates  to  its 
affiliates. 

PP&L  requested  waiver  of 
Commission  regulations  to  permit  the 
tariff  amendment  to  become  effective  on 
September  15, 1998. 

PP&L  stated  that  it  served  a  copy  of 
the  foregoing  on  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Illinois  Power  Company 

[Docket  No.  ER98-4537-0001 

Take  notice  that  on  September  14, 
1998,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatiir, 
Illinois  62526,  tendered  for  filing  an 
amendment  to  the  existing  firm 
transmission  agreements  imder  which 
Olin  Brass  and  Winchester,  Inc.,  is 
taking  transmission  service  pursuant  to 
our  open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  for  the  amendment  of 
September  1, 1998. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  wall  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
David  P.  Boergen, 
Secretary. 

(PR  Doc  98-25562  Filed  9-23-98: 8:45  am] 
BMJJNQ  CODE  fTIT-OI-P 


FARM  CREDIT  ADMINISTRATION 
Fanner  Mac  Risk-Based  Capital 

AQENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  availability  of  study; 
comment  period  extension. 

SUMMARY:  On  )idy  28, 1998,  the  Farm 
Credit  Administration  (FCA)  pubUshed 
for  public  comment  a  Notice  of 
Availability  of  Study  concerning 
procedures  for  estimating  the  historical 
default  and  loss  experience  on 
agricultiual  real  estate  loans  that  meet 
the  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac)  eli^bility 
criteria,  a  required  component  of  a  risk- 
based  capital  standard.  See  63  FR 
40282,  July  28, 1998.  The  comment 
period  expired  on  September  15, 1998. 
In  order  to  allow  interested  parties 
additional  time  to  respond  the  FCA 
extends  the  comment  period  until 
January  4, 1999,  and  invites  further 
public  comment  on  the  notice  of 
availability. 

DATES:  Written  comments  should  be 
received  on  or  before  January  4, 1999. 
ADDRESSES:  You  may  obtain  a  copy  of 
the  study  by  downloading  from  the  FCA 
web  page  at  www.fca.gov;  or  by 
submitting  an  electronic  mail  request  for 
a  copy  to  info-line@fca.gov;  or  by 
contacting  George  D.  Irwin,  Director, 
Office  of  Secondary  Market  Oversight, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
(703) 883-4280. 

Submit  your  comments  via  electronic 
mail  to  "reg-commdfca.gov"  or  in  hard 
copy  to  George  D.  Irwin,  Director,  Office 
of  Secondary  Market  Oversight,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 
Copies  of  all  comments  received  will  be 
available  for  review  by  interested  parties 
at  the  Farm  Credit  Adrninistration 
offices  in  McLean,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  D.  Irwin,  Director,  Office  of 
Secondary  Market  Oversight,  Fann 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
(703)  883-4280,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  On  July 
28, 1998,  the  FCA  published  a  notice  in 
the  Federal  Register  that  sought 
information  and  guidance  from  the 
public  that  may  offer  (1)  Infonnation 
that  leads  to  additional  relevant  data 
sources;  (2)  suggestions  that  might 
improve  use  of  the  study  in  developing 
risk-based  capital  regulations;  and  (3) 
any  other  ideas  that  might  lead  to  an 
improved  credit  risk  component  in  the 
risk-based  capital  regulation  being 
developed  for  Farmer  Mac. 
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The  FCA  cautioned  commenters  that 
this  study  is  based  on  currently 
available  data,  which  we  have  found  to 
be  very  limited.  The  FCA  is  making  the 
study  available  at  this  time  solely  for 
informational  purposes  and  to  seek 
additional  input.  FCA  may  elect  to  use 
alternative  approaches  in  developing 
the  credit  risk  component  of  the  risk- 
based  capital  regulations. 

Several  interested  parties  have 
advised  the  FCA  that  they  need 
additional  time  to  prepare  thoughtful 
responses  to  the  notice  of  availability. 
For  this  reason,  the  FCA  hereby  extends 
the  comment  period  imtil  January  4, 
1999. 

Dated:  September  17, 1998. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  98-25503  Filed  9-23-98;  8:45  am] 

BILLMO  CODE  STOS-OI-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  A  TIME:  Tuesday,  September  29, 
1998  at  10:00  A.M. 

place:  999  E  Street.  N.W.,  Washington. 
D.C. 

STATUS:  This  meeting  vriU  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or 

arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATE  A  TIME:  Thursday,  October  1. 1998 
at  10:00  A.M.    - 

PLACE:  999  E  Street.  N.W.,  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Election  of  Officers. 
Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer, 

Telephone:  (202)  694-1220. 

Mariorie  W.  Emmons, 

Secretary  of  the  Commission. 

IFR  Doc.  98-25683  Filed  »-22-98;  11:30  am] 

BILLING  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  office  of  the  Commission,  800  North 
Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  217-011630. 

Title:  Trinity/TBS  Slot  Agreement. 

Parties:  Trinity  Shipping  Line.  S.A. 
("Trinity");  TBS  North  America  Liner, 
Ltd.  ("TBS"). 

Synopsis:  The  proposed  Agreement 
would  permit  TBS  to  receive,  transport, 
and  provide  terminal  services  for  cargo 
moving  on  Trinity  bills  of  lading  in  the 
trade  between  United  States  Gulf  ports 
and  ports  in  Ecuador  and  Peru. 

Agreement  No.:  232-011631. 

Title:  Contship/OMI  Space  Charter 
and  Sailing  Agreement. 

Parties:  Contship  Containerlines 
Limited;  Ocean  Management  Inc.  d/b/a 
FESCO  Australia  North  America  Line. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another  in  the  trade 
between  United  States  Atlantic  and 
Pacific  Coast  ports  and  ports  in 
Australia.  New  2^1and,  and  the  Islands 
of  the  South  Pacific. 

Agreement  No. :  224-201060. 

Title:  Tampa-Camival  Cruise 
Terminal  Agreement. 

Parties:  Tampa  Port  Authority; 
Carnival  Corporation  (Panama). 

Synopsis:  The  proposed  agreement 
provides  for  preferential  berth  privileges 
along  with  ancillary  services  connected 
with  passenger  facilities.  The  agreement 
runs  through  March  31.  2002. 

By  the  order  of  the  Federal  Maritime 
Commission. 


Dated:  September  18, 1998. 
Joseph  C  Polldng, 
Secretary. 

(FR  Doc.  98-25506  Filed  9-23-98;  8:45  am] 
BtLLMM  COOE  fTae-ei-ii 

FEDERAL  MARITIME  COMMISSION 

[Doctot  No.  96-17] 

Helen  Khadem  d/tVa  Worldwide  Cargo 
ExpressTTFading;  Order  to  Show  Cause 

This  proceeding  is  instituted  pursuant 
to  sections  8, 11  and  23  of  the  Shipping 
Act  of  1984  ("1984  Act").  46  U.S.C.  app. 
1707. 1710  and  1721,  and  the  Federal 
Maritime  Commission's 
("Commission")  regulations  governing 
tari^  and  bonding  requirements  of  non- 
vessel-operating  common  carriers,  46 
CFR  part  514. 

Helen  Khadem  ("Khadem")  is  a 
resident  of  the  State  of  California.  Since 
approximately  May  1996,  Khadem  has 
registered  Worldwide  Cargo  Express/ 
Trading  ("Worldwide")  with  the 
California  Secretary  of  State  as  a 
fictitious  business  name.  Khadem 
maintains  offices  at  6279  E.  Slauson 
Ave.,  Suite  101,  Los  Angeles,  California 
90040,  from  which  premises  she 
operates  a  business  under  the  name 
Worldwide  Cargo  Express/Trading. 

Based  on  complaints  to  the 
Commission,  it  appears  that  since  at 
least  February  1997,  Khadem,  doing 
business  as  Worldwide,  has  shipped  or 
agreed  to  transport  household  goods, 
automobiles  and  personal  effects  in  the 
foreign  commerce  of  the  United  States. 
Evidence  obtained  during  an 
investigation  shows  that  for  at  least 
twelve  (12)  shipments  known  to  the 
Commission.  Worldwide  collected 
goods  and  ocean  freight  from  individual 
shippers,  and  then,  in  the  capacity  of  a 
shipper,  contracted  with  common 
carriers  for  the  ocean  transportation.^ 
Worldwide  was  named  as  shipper  on 
the  ocean  carrier  bills  of  lading  and 
export  declarations  and  was  responsible 
for  the  payment  of  the  freight  charges. 
The  name  of  the  actual  shipper  appears 
as  a  consignee  or  notify  party  on  the 
ocean  carrier  bill  of  lading.  In  lieu  of 
house  bills  of  lading,  Worldwide  issues 
a  hill  of  lading/pick-up  order  showing 
Worldwide  as  shipper,  which  is 
apparently  used  for  pick-up  and 
delivery  of  the  cargo  to  the  port. 


Shipper/customer 

Wofkjwide 
invoice  No. 

Date 

Destination 

JakeWakstein 

97206 

1/5«8 

London. 

'  Details  of  these  twelve  shipments  are  as  follows: 
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Shipper/customer 


Wortdwide 
invoice  No. 


Destination 


Gary  N.  Manasseh 

Richard  J.  Masom 

GuiNermoA^ictoria  Wiesse 

Barry  Gray 

Loretta  M.  Striddand 

Patrick  William 

Candte  Light  & 

Edgar  Uy 

SIMO 

Rod  Bustos 

Igor  NUdtine 


97212 
97216 
97218 
97222 
97223 
97224 
97225 
97226 
97227 
97230 
97231 


1/21/96 
1/3(V98 
1/30/98 
2/11/98 
2/17/98 
2/18/98 
2/16/98 
2/19/98 
2/19/98 
2/23/98 
2/2S/96 


LorxJon. 
Auckland. 
CaNao,  Peni. 
LorKkm. 

RamatueHe,  France. 
Kingston. 
Hong  Kong. 
Cebu,  Phi^ipines. 
Casablanca. 

Helsinki. 


Section  8  of  the  1984  Act,  provides 
that  no  common  carrier  may  provide 
service  in  United  States  foreign  trades 
vmless  the  carrier  has  first  fileid  a  tariff 
with  the  Federal  Maritime  Commission 
showing  all  of  its  rates,  charges  and 
practices.  Section  23  of  the  1984  Act 
further  provides  that  each  non-vessel- 
operating  common  carrier  must  furnish 
to  the  Commission  a  bond,  proof  of 
insurance  or  other  surety,  inter  alia,  to 
insure  the  financial  responsibility  of  the 
carrier  to  pay  any  judgment  for  damages 
arising  from  its  transportation-related 
activities.  According  to  a  review  of 
records  maintained  by  the 
Commission's  Bureau  of  TarifEs, 
Certification  and  Licensing,.no  tariff  or 
bond  has  been  filed  with  the 
Commission  in  the  name  of  Worldwide 
or  Khadem.  Therefore,  it  would  appear 
that  Helen  Khadem,  doing  business  as 
Worldwide  Cargo  Express/Trading,  by 
providing  and  holding  herself  out  to  the 
public  to  provide  transportation  by 
water  of  cargo  for  compensation,  has 
acted  as  a  non-vessel-operating  common 
carrier  without  a  tariff  or  bond  on  file 
with  the  Commission,  in  violation  of 
sections  8  and  23  of  the  1984  Act. 

Now  therefore,  it  is  ordered  That 
pursuant  to  section  11  of  the  Shipping 
Act  of  1984,  Helen  Khadem,  doing 
business  as  Worldwide  Cargo  Express/ 
Trading,  show  cause  why  she  should 
not  be  fotmd  to  have  violated  section  8 
of  the  Shipping  Act  of  1984  by  acting  as 
a  non-vessel-operating  common  carrier 
in  each  of  the  twelve  (12)  instances, 
specified  above,  without  a  tariff  for  such 
service  on  file  with  the  Commission; 

It  is  further  ordered  That  pursuant  to 
section  11  of  the  Shipping  Act  of  1984, 
Helen  Khadem,  doing  business  as 
Worldwide  Cargo  Express/Trading, 
show  cause  why  she  should  not  be 
foimd  to  have  violated  section  23  of  the 
Shipping  Act  of  1984  by  acting  as  a  non- 
vessel-operating  common  carrier  in  each 
of  the  tMrelve  (12)  instances,  specified 
abov^  wothout  a  bond  for  such  service 
en  file  «iidi  tlwCommiMkm. 


It  is  further  ordered  that  Helen 
Khadem,  doing  business  as  Worldmde 
Cargo  Express/Trading,  show  cause  why 
an  order  should  not  be  issued  directing 
Helen  Khadem  to  cease  and  desist  from 
providing  or  holding  herself  out  to 
provide  transportation  as  a  non-vessel- 
operating  common  carrier  between  the 
United  States  and  a  foreign  country 
unless  and  until  such  time  as  Khadem 
or  Worldwide  Cargo  Express/Trading 
shall  have  filed  a  tariff  and  a  bond  for 
such  service  with  the  Commission. 

It  is  further  ordered  that  this 
proceeding  is  limited  to  the  submission 
of  affidavits  of  fact  and  memoranda  of 
law; 

It  is  further  ordered  that  any  person 
having  an  interest  and  desiring  to 
intervene  in  this  proceeding  shall  file  a 
petition  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72.  Such  petition 
shall  be  accompanied  by  the  petitioner's 
memorandum  of  law  and  affidavits  of 
fact,  if  any,  and  shall  be  filed  no  later 
than  the  day  fixed  below; 

It  is  further  ordered  that  Helen 
Khadem  is  named  a  Respondent  in  this 
proceeding.  Affidavits  of  fact  and 
memoranda  of  law  shall  be  filed  by 
Respondent  and  any  intervenors  in 
support  of  Respondent  no  later  than 
October  8, 1998; 

It  is  further  ordered  that  the 
Commission's  Bureau  of  Enforcement  be 
made  a  party  to  this  proceeding; 

It  is  further  ordered  that  reply 
affidavits  and  memoranda  of  law  shall 
be  filed  by  the  Bureau  of  Enforcement 
and  any  intervenors  in  opposition  to 
Respondent  no  later  than  October  28, 
1998; 

It  is  further  ordered  that  rebuttal 
affidavits  and  memoranda  of  law  shall 
be  filed  by  Respondents  and  intervenors 
in  support  no  later  than  November  9, 
1998; 

It  is  fiirther  ordered  that; 

(a)  Should  any  party  believe  that  an 
evidentiary  hearing  is  required,  that 
party  must  submit  a  request  for  sach 
hwring,  together  with  a  statement 


setting  forth  in  detail  the  fects  to  be 
proved,  the  relevance  of  those  facts  to 
the  issues  in  this  proceeding,  a 
description  of  the  evidence  which 
would  be  adduced,  and  why  such 
evidence  cannot  be  submitted  by 
affidavit; 

(b)  Shoiild  any  party  believe  that  an 
oral  argument  is  requh«d,  that  patty 
must  submit  a  request  specifying  the 
reasons  therefore  and  why  argument  by 
memorandiun  is  inadeqiiate  to  present 
the  party's  case;  and 

(c)  Any  request  for  evidentiary 
hearing  or  oral  argument  shall  he  filed 
no  later  than  November  9, 1998; 

It  is  further  ordered  that  notice  of  this 
Order  to  Show  Cause  be  pubUshed  in 
the  Federal  Register,  and  that  a  copy 
thereof  be  served  upon  Respondent; 

It  is  further  ordered  that  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be  filed 
in  accordance  with  Rule  118  of  the 
Commission's  rules  of  practice  and 
procediue,  46  CFR  502.118.  as  well  as 
being  mailed  directly  to  all  parties  of 
record; 

Finally,  it  is  ordered  that  pursuant  to 
the  terms  of  Rule  61  of  the 
Commission's  rules  of  practice  and 
procedure,  46  CFR  502.61,  the  final 
decision  of  the  Commission  in  this 
proceeding  shall  be  issued  by  May  18, 
1999. 

Dated:  September  18. 1998. 

By  the  Commission. 
Jowph  C  PoUdog, 
Secretary. 

(PR  Doc.  9S-25526  Filed  9-23-98;  8:45  am) 
BILUNQ  CODE  STSO-ei-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticaa; 
Acquiaitiona  of  Sttaraa  of  Banka  or 
Bank  Holding  Companiaa 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Caatrol  Act  (U  US.C.  1S17Q))  audi 
221.41  of  Hm  BoanTsilaguMoB  Ytl2 
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CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Baink 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
9.  1998. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
atv.  Missouri  64198-0001: 

1.  Mortgage  Investment  Trust 
Corporation,  Prairie  Village,  Kansas;  to 
acquire  voting  shares  of  IFB  Holdings, 
Inc.,  Chillicothe,  Missouri,  and  thereby 
indirectly  acquire  voting  shares  of 
Investors  Federal  Bank,  N.A., 
Chillicothe,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  21, 1998. 
Robert  deV.  Fiierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-25607  Filed  9-23-98;  8:45  am| 
BH.LMO  COM  tt10-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergore  of  Bantt  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vwiting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 


standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  19, 
1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  United  Financial  Corp.,  Great  Falls, 
Montana;  to  acquire  an  additional  24 
percent,  for  a  total  of  25  percent,  of  the 
voting  shares  of  Valley  Bancorp,  Inc., 
Phoenix,  Arizona,  and  thereby 
indirectly  acquire  Valley  Bank  of 
Arizona,  Phoenix,  Arizona. 

Board  of  Goveraors  of  the  Federal  Reserve  " 
System.  September  21, 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-25608  Filed  9-23-98;  8:45  am] 
WLUNO  CODE  tnO-OI-F 


FEDERAL  RESERVE  SYSTEIM 

Notice  of  proposal  to  Engage  In 
Permissit>le  Nonbanldng  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  In  Permissible  Nonbanldng 
Activities;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-24971)  published  on  pages  49696 
and  49697  of  the  issue  for  September  17, 
1998. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  ANB 
Corporation,  Mimcie,  Indiana,  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  ANB  Corporation,  Muncie,  Indiana; 
through  its  subsidiary,  American 
National  Trust  and  Investment 
Management  Company,  Mimcie, 
Indiana,  to  retain  15  percent  of  the 
voting  shares  of  Indiana  Trust  and 
Investment  Management  Company, 
Mishawaka,  Indiana,  and  thereby  engage 
in  trust  company  functions,  pursuant  to 
§  225.28(b)(5)  of  Regulation  Y. 

Comments  on  this  apphcation  must 
be  received  by  October  2, 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  21, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-25604  Filed  9-23-98;  8:45  am) 
BtLUNG  CODE  C210-01-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities;  Correction 

This  notice  corrects  notices  (FR  Doc. 
98-49696)  published  on  page  49696  of 
the  issue  for  September  17, 1998. 

Under  the  Federal  Reserve  Bank  of 
Kansas  Qty  heading,  the  entries  for 
Davis  Bancorporation,  Inc.,  Davis, 
Oklahoma;  First  CentraUa  Bancshares, 
Inc.,  Centralia,  Kansas;  and  Morrill 
Bancshares,  Inc.,  Sabetha,  Kansas,  are 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  Davis  Bancorporation,  Inc.,  Davis, 
Oklahoma;  to  acquire  an  additional  5.26 
percent,  for  a  total  of  14.89  percent,  of 
the  voting  shares  of  FBC  Financial 
Corporation,  Claremore,  Oklahoma,  and 
thereby  indirectly  acquire  1st  Bank 
Oklahoma,  Claremore,  Oklahoma,  and 
thereby  engage  in  operating  a  thrift 
depository  institution  pursuant  to  § 
225.28(b)(4)  of  Regulation  Y. 

2.  First  Centralia  Bancshares,  Inc., 
CentraUa,  Kansas;  to  acquire  an 
additional  5.26  percent,  for  a  total  of 
14.89  percent,  of  the  voting  shares  of 
FBC  Financial  Corporation,  Claremore, 
Oklahoma,  and  thereby  indirectly 
acquire  1st  Bank  Oklahoma,  Claremore, 
Oklahoma,  and  thereby  engage  in 
operating  a  thrift  depository  institution, 
pursuant  to  §  225.28(b)(4)  of  Regulation 
Y. 

3.  Morrill  Bancshares,  Inc..  Sabetha, 
Kansas;  to  acquire  directly  and 
indirecUy  an  additional  15.78  percent, 
for  a  total  of  44.67  percent,  of  tiie  voting 
shares  of  FBC  Financial  Corporation, 
Claremore,  Oklahoma,  and  thereby 
indirecUy  acquire  1st  Bank  Oklahoma, 
Claremore,  Oklahoma,  and  thereby 
engage  in  operating  a  thrift  depository 
institution,  pursuant  to  §  225.28(b)(4)  of 
Regulation  Y. 

Comments  on  these  applications  must 
be  received  by  October  9. 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  21, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-25605  Filed  9-23-98;  8:45  am) 
BH.UNO  CODE  6210-01-f 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pennissible  NonlMnldng  Activities  or 
to  Acquire  Companies  tiiat  are 
Engaged  in  Permissibie  Nonbanidng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  pennissible  fm 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  9, 1998. 

A.  Federal  Reserve  Bank  of  Kansas 
City  p.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Morrill  6- Janes  Bancshares.  Inc., 
Hiawatha,  Kansas,  and  Onaga 
Bancshares,  Inc.,  Overland  Paric,  Kansas; 
each  to  acquire  an  additional  5.26 
percent,  for  a  total  of  14.89  percent,  of 
the  voting  shares  of  FBC  Financial 
Corporation,  Claremore,  Oklahoma;  and 
thereby  indirectly  acquire  1st  Bank 
Oklahoma,  Claremore,  Oklahoma,  and 
thereby  engage  in  operating  a  savings 
association,  piu^uant  to  §  225.28(b)(4) 
of  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
Sjrstem,  September  21, 1998. 
Robert  deV.  Frienon, 
Associate  Secretaiy  of  the  Board. 
[FR  Doc  98-2SC06  Filed  9-23-98;  8:45  am] 
■nJJNG  CODE  KIIMI-F 


FEDERAL  RESERVE  SYSTEM 
Sunsliine  Act  Meeting 

AGENCY  HOLOmO  THE  MEETING: 

Committee  on  Employee  Benefits  of  the 

Federal  Reserve  System.* 

TIME  AND  DATE:  Approximately  3:00 

p.m.,  Tuesday,  September  29. 1998. 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Bmlding,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  relating  to  the  Federal 
Reserve  System's  retirement  benefits. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

*  The  Committee  on  Employee  Benefits 
considers  matters  relating  to  the  Retirement, 
Thrift,  Long-Tenn  Disability  Income,  and 
Insurance  Plans  for  Employees  of  the  Federal 
Reserve  System. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  of  this 
meeting.  (The  Web  site  also  includes 
procedural  and  other  information  about 
the  meeting.) 

Dated:  September  22, 1998. 
Robert  deV.Frienoii. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-25752  FUed  9-22-98;  2:38  pm] 

MLLMQ  CODE  ana-M-^ 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLOMQ  THE  MEETWQ: 
Committee  on  Employee  Benefits  of  the 
Federal  Reserve  System.* 

TME  AND  DATE:  2:30  p.m.,  Tuesday. 

September  29, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  of  the  1999  budget  for  the 
Office  of  Employee  Benefits. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

*        *        •        •        • 

*  The  Committee  on  Employee  Benefits 
considers  matters  relating  to  the  Retirement, 
Thrift,  Long-Term  Disability  Income,  and 


Insurance  Plans  for  employees  of  the  Federal 
Reserve  System. 

NotK  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C 
20551. 

CONTAa  PERSON  FOR  MORE  INFORMATION: 
Ljnm  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
annotmcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  September  22, 1998. 
Robert  deV.  Frienoo. 
Associate  Secretaiy  of  the  Board. 
(FR  Doc  96-25753  Filed  9-22-98;  2:38  pat\ 
■LUNO  OODf  ttie-M-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Inf onnation  Collection 
ActhfHIes:  Submission  for  0MB 
Rsvisw;  Comment  Rsqusst 

The  Department  of  Health  and  Human 
Services,  office  of  the  Secretary 
publishes  a  Ust  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  fcv 
clearance  in  compliance  with  the 
paperwork  Reduction  act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  inframation 
collections  recently  submitted  to  OMB. 

1.  Study  of  Medicare  Home  Health 
Practioe  Variations— NEW— The  Office 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation  is  proposing  a  study 
wdiich  will  examine  how  patient, 
provider,  agency,  market  and  regulatory 
factors  afiect  variations  in  home  health 
practice.  A  sample  of  56  Medicare- 
certified  home  health  agencies  (from 
eight  states)  will  be  studied.  Within 
each  of  these  agencies,  30  patients  (with 
congestive  heart  £ulure  or  diabetes)  will 
be  sampled.  The  results  will  identify 
agency  characteristics  and  behaviors 
that  are  related  to  diEEerences  in  lengths 
of  stay  for  patients  with  similar  risk 
factors. — Respondents:  For-profit,  Non- 
profit Institutions;  Burden  Information 
for  the  Administrator  Questionnaire — 
Number  of  RMp<mdents:  56;  Burden  per 
Response:  36.2  minutes:  Burden:  34 
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hours —  Burden  hifonnation  for  the  Care 
Provider  Questionnaire — Number  of 
Responses:  1680;  Burden  per  Response: 
.95  hours;  Burden:  1596  hours — Burden 
Information  for  Notification  of 
Admission  to  an  Inpatient  Facihty — 
Number  of  Responses:  1680;  Burden  per 
Response:  1.9  minutes;  Burden:  54 
hours — Burden  Information  for  Care 
Provider  Profile — Number  of  Responses: 
280;  Burden  per  Response:  2.5  minutes; 
Burden:  12  hours — Burden  Information 
for  Focus  Groups — Number  of 
Responses:  56;  Burden  per  Response: 
122.21  minutes;  Burden:  114  hours — 
Burden  Information  for  Case  Studies — 
Number  of  Responses:  8;.  Burden  per 
Response:  60  minutes;  Burden:  8 
hours — Total  Burden:  1818  hours.  OMB 
E)esk  Officer:  AlHson  Eydt 

Copies  of  the  information  collection 
packages  Usted  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Himian  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  N.W., 
Washington,  D.C.  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  S.W.,  Washington  DC,  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  September  16, 1998. 
Dennis  P.  Williuns, 
Deputy  Assistant  Secretary,  Budget. 
IFR  Doc  9&-25S07  Filed  &-23-98;  8:45  am) 

WUmO  CODE  41S0-04-M 

DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  84D-0141] 

Compliance  Policy  Guide;  Revocation 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  CompUance  Policy  Guide 
(CPG)  secUon  615.100  entitled 
"Extralabel  Use  of  New  Animal  Drugs  in 
Food-Producing  Animals  (CPG 
7125.06)"  to  fulfill  the  commitment 
made  by  the  agency  in  the  preamble  to 
the  Animal  Medicinal  Drug  Use 


Clarification  Act  of  1994  (AMDUCA). 
The  CPG  was  superseded  by  AMDUCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  A.  Gushee,  Center  for  Veterinary 
Medicine  (HFV-236),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0150. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
revoking  CPG  section  615.100  entitled 
"Extralabel  Use  of  New  Animal  Drugs  in 
Food-Producing  Animals  (CPG 
7125.06)"  to  fulfill  the  commitment 
made  by  the  agency  in  the  preamble  to 
AMDUCA,  which  pubUshed  in  the 
Federal  Register  of  November  7, 1996 
(61  FR  57732).  The  regulation 
eliminated  the  need  for  a  broad  CPG  on 
the  extralabel  use  of  drugs  in  food- 
producing  animals. 

Dated:  September  17, 1998. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination.  ■ 

(FR  Doc.  98-25571  Filed  9-23-98;  8:45  ami 

BILLMQ  CODE  4iaO-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 
[Dockat  No.  98F-0797] 

Ciba  Specialty  Chemicals  Corp.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.,  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of  5,7- 
bis(l,l-dimethylethyl)-3-hydroxy-2(3H)- 
benzofuranone,  reaction  products  with 
o-xylene  as  an  antioxidant  and/or 
stabilizer  for  olefin  polymers  intended 
for  use  in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4625)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd.,  Tarrytown,  NY 
10591-9005.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  1 78.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  expanded 
safe  use  of  5,7-bis(l,l-dimethylethyl)-3- 


hydroxy-2(3H)-benzofuTanone,  reaction 
products  with  o-xylene  as  an 
antioxidant  and/or  stabilizer  for  olefin 
polymers  intended  for  use  in  contact 
with  food. 

The  agency  has  determined  under  21 
CFR  2S.32(i)  that  this  action  is  of  the 
type  that  does  not  Individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  September  4, 1998. 
Laura  M.  Tarantino, 

Acting  Director,  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  960-0058] 

International  Conference  on 
Harmonisatlon;  Guidance  on  Viral 
Safety  Evaluation  of  Biotechnology 
Products  Derived  From  Cell  Lines  of 
Human  or  Animal  Origin;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  pubhshing  a 
guidance  entitled  "Q5A  Viral  Safety 
Evaluation  of  Biotechnology  Products 
Derived  From  Cell  Lines  of  Human  or 
Animal  Origin."  The  guidance  was 
prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisatlon  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Himian  Use  (ICH). 
The  guidance  describes  the  testing  and 
evaluation  of  the  viral  safety  of 
biotechnology  products  derived  from 
characterized  cell  lines  of  human  or 
animal  origin,  and  outlines  data  that 
should  be  submitted  in  marketing 
appUcations. 

DATES:  Effective  September  24, 1998. 
Submit  written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>rug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Copies  of  the  guidance  are  available 
fiY)m  the  Drug  Information  Brandi 
(HFD-210),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
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Rockville,  MD  20857,  301-827-4573. 
Single  copies  of  the  guidance  may  be 
obtained  by  mail  fivm  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  or  by  calling 
the  CBER  Voice  Information  System  at 
1-800-835-4709  or  301-827-1800. 
Copies  may  be  obtained  from  CBER's 
FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Neil  D. 
Goldman,  Center  for  Biologies 
Evaluation  and  Research  (HFM-20), 
Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville.  MD 
20852,  301-827-0377. 
Regarding  the  ICH:  Janet  J.  Showalter. 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATKM:  In  recent 
years,  many  important  initiatives  have 
bden  imdertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedvues 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regiilatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfore,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  dociunentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 


The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  Eiuopean 
Free  Trade  Area. 

In  the  Federal  Register  of  May  10, 
1996  (61  FR  21882).  FDA  published  a 
draft  tripartite  guideline  entitled  "Viral 
Safety  Evduation  of  Biotechnology 
Products  Derived  From  Cell  Lines  of 
Human  or  Animal  Origin"  (Q5A).  The 
notice  gave  interested  persons  an 
opportunity  to  submit  comments  by 
August  8, 1996. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on 
March  4, 1997. 

In  accordance  with  FDA's  good 
guidance  practices  (62  FR  8961, 
February  27, 1997),  this  dociunent  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

The  guidance  describes  approaches 
for  evaluating  the  risk  of  viral 
contamination  and  the  potential  of  the 
production  process  to  remove  viruses 
from  biotechnology  products  derived 
from  hiunan  or  animal  cell  lines.  The 
guidance  emphasizes  the  value  of  many 
strategies  including:  (1)  Thorough 
characterization/screening  of  the  cell 
substrate  starting  material  in  order  to 
identify  which,  if  any,  viral 
contaminants  are  present;  (2) 
assesanent  of  risk  by  a  determination  of 
the  human  tropism  of  the  contaminants; 
(3)  incorporation  into  the  production 
process  of  studies  that  assess  virus 
inactivation  and  removal  steps;  (4) 
careful  design  of  viral  clearance  studies 
to  avoid  pitfalls  and  provide 
interpretable  results;  and  (5)  use  of 
different  methods,  of  virus  inactivation 
or  removal  in  the  same  producticm 
process  in  order  to  achieve  maximiun 
viral  clearance. 

This  guidance  represents  the  agency's 
current  thinking  on  viral  safety 
evaluation  of  biotechnology  products.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  pubUc.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 


amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may.  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  df 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
conmients  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  at  "http://www.fda.gov/ 
cder/index.htm"  or  at  CBER's  Worid 
Wide  Web  site  at  "http://www.fda.gov/ 
cber/gxiidelines.htm  " . 

The  text  of  the  guidance  follows: 

Q5A  Viral  Safisty  Evaluation  of 
Biotechnology  Ihnodncti  Derived  From  Cell 
Lines  of  Human  or  Animal  Origin 

L  IntrodoctioD 

This  document  is  cnncemed  with  testing 
and  evaluatioD  of  the  viral  safety  of 
biotechnology  products  derived  from 
characterized  cell  lines  of  human  or  animal 
origin  (i.e.,  mammalian,  avian,  insect],  and 
outlines  data  that  should  be  submitted  in  the 
marketing  application/registration  package. 
For  the  purposes  of  this  docimient,  the  term 
virus  excludes  nonconventional 
transmissible  agents  like  those  associated 
with  Bovine  Spongiform  Encephalopathy 
(BSE)  and  scrapie.  Applicants  are  encouraged 
to  discuss  issues  associated  with  BSE  with 
the  regulatory  authorities. 

The  scope  of  the  document  covers  products 
derived  from  cell  cultures  initiated  from 
characterized  cell  banks.  It  coven  products 
derived  from  in  vitro  cell  cultiire,  such  as 
interferons,  monoclonal  antibodies,  and 
recombinant  deoxyribonucleic  acid  (DNA)- 
derived  products  including  recombinant 
subunit  vaccines,  and  also  includes  products 
derived  from  hybridoma  cells  grown  in  vivo 
as  ascites.  In  this  latter  case,  special 
considerations  apply  and  additional 
information  on  testing  cells  propagated  in 
vivo  is  contained  in  Appendix  1.  Inactivated 
vaccines,  all  live  vaccines  containing  self- 
replicating  agents,  and  genetically  engineered 
live  vectors  are  excluded  from  the  scope  of 
this  doamient. 

The  risk  of  viral  contamination  is  a  feature 
common  to  all  biotechnology  products 
derived  from  cell  lines.  Such  contamination 
could  have  serious  clinical  consequences  and 
can  arise  from  the  contamination  of  the 
source  cell  lines  themselves  (cell  substrates) 
or  from  adventitious  introduction  of  virus 
during  production.  To  date,  however, 
biotechnology  products  derived  from  cell 
lines  have  not  been  implicated  in  the 
transmission  of  viruses.  Nevertheless,  it  is 
expected  that  the  safety  of  these  products 
with  regard  to  viral  contamination  can  be 
reasonably  assured  only  by  the  application  of 
a  virus  teisting  program  and  assessment  of 
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virus  removal  and  inactivation  achieved  by 
the  manuiiacturing  process,  as  outlined 
below. 

Three  principal,  complementary 
approaches  have  evolved  to  control  the 
potential  viral  contamination  of 
biotechnology  products: 

(1)  Selecting  and  testing  cell  lines  and 
other  raw  materials,  including  media 
compmnents,  for  the  absence  of  undesirable 
viruses  which  may  be  infectious  and/or 
pathogenic  for  humans; 

(2)  Assessing  the  capacity  of  the 
production  processes  to  clear  infisctious 
viruses; 

(3)  Testing  the  product  at  appropriate  steps 
of  production  for  absence  of  contaminating 
infectious  viruses. 

All  testing  suffers  from  the  inherent 
limitation  of  quantitative  virus  assays,  i.e., 
that  the  ability  to  detect  low  viral 
concentrations  dep>ends  for  statistical  reasons 
on  the  size  of  the  sample.  Therefore,  no 
single  approach  will  necessarily  establish  the 
safety  of  a  product.  Confidence  that 
infectious  virus  is  absent  from  the  final 
product  will  in  many  instances  not  be 
derived  solely  from  direct  testing  for  their 
presence,  but  also  from  a  demonstration  that 
the  purification  regimen  is  cafmble  of 
removing  and/or  inactivating  the  viruses. 

The  type  and  extent  of  viral  tests  and  viral 
clearance  studies  needed  at  different  steps  of 
production  will  depend  on  various  fectors 
and  should  be  considered  on  a  case-by-case 
and  step-by-step  basis.  The  factors  that 
should  be  taken  into  account  include  the 
extent  of  cell  bank  characterization  and 
qualification,  the  nature  of  any  viruses 
detected,  culture  medium  constituents, 
culture  methods,  facility  and  equipment 
design,  the  results  of  viral  tests  after  cell 
culture,  the  ability  of  the  pitxsss  to  clear 
viruses,  and  the  type  of  product  and  its 
intended  clinical  use. 

The  purpose  of  this  document  is  to 
describe  a  general  framework  for  virus 
testing,  experiments  for  the  assessment  of 
viral  clearance,  and  a  recommended 
approach  for  the  design  of  viral  tests  and 
viral  clearance  studies.  Related  information 
is  described  in  the  appendices  and  selected 
definitions  are  provided  in  the  glossary. 

Manufacturers  should  adjust  the 
recommendations  presented  here  to  their 
specific  product  and  its  production  process. 
The  approach  used  by  manufacturers  in  their 
overall  strategy  for  ensuring  viral  safety 
should  be  explained  and  justified.  In 
addition  to  the  detailed  data  that  is  provided, 
an  overall  summary  of  the  viral  safety 
assessment  would  be  useful  in  facilitating  the 
review  by  regulatory  authorities.  This 
summary  should  contain  a  brief  description 
of  all  aspects  of  the  viral  safety  studies  and 
strategies  used  to  prevent  virus 
contamination  as  they  pertain  to  this 
document. 

n.  PotentUl  SouroM  of  Virus  Contamination 

Viral  contamination  of  biotechnology 
products  may  arise  from  the  original  source 
of  the  cell  lines  or  from  adventitious 
introduction  of  virus  during  production 
processes. 


A.  Viruses  That  Could  Occur  in  the  Master 
Cell  Bank  (MCB) 

Cells  may  have  latent  or  peraistent  virus 
infection  (e.g.,  herpesvirus)  or  endogenous 
retrovirus  which  may  be  transmitted 
vertically  bom  one  cell  generation  to  the 
next,  since  the  viral  genome  persists  within 
the  cell.  Such  viruses  may  be  constitutively 
expressed  or  may  unexpectedly  become 
expressed  as  an  infectious  virus. 

Viruses  can  be  introduced  into  the  MCB  by 
several  routes  such  as:  (1)  Derivation  of  cell 
lines  from  infected  animals;  (2)  use  of  virus 
to  establish  the  cell  line;  (3)  use  of 
contaminated  biological  reagents  such  as 
animal  serum  components;  (4)  contamination 
during  cell  handling. 

B.  Adventitious  Viruses  That  Could  Be 
Introduced  During  Production 

Adventitious  viruses  can  be  introduced 
into  the  final  product  by  several  routes 
including,  but  not  limited  to,  the  following: 
(1)  Use  of  contaminated  biological  reagents 
such  as  animal  serum  components;  (2)  use  of 
a  virus  for  the  induction  of  expression  of 
specific  genes  encoding  a  desired  protein;  (3) 
use  of  a  contaminated  reagent,  sucih  as  a 
monoclonal  antibody  affinity  column;  (4)  use 
of  a  contaminated  excipient  during 
formulation;  and  (5)  contamination  during 
cell  and  medium  handling.  Monitoring  of  cell 
culture  parameters  can  be  helpful  in  the  early 
detection  of  potential  adventitious  viral 
contamination. 

m.  Cell  Line  Qualification:  Testing  for 
Viruses 

An  Important  part  of  qualifying  a  cell  line 
for  use  in  the  production  of  a  biotechnology 
product  is  the  appropriate  testing  for  the 
presence  of  virus. 

A.  Suggested  Virus  Tests  for  MCB,  Working 
Cell  Bank  (WCB)  and  Cells  at  the  Limit  of  In 
Vitro  Cell  Age  Used  for  Production 

Table  1  shows  examples  of  virus  tests  to  be 
performed  once  only  at  various  cell  levels, 
including  MCB,  WCB,  and  cells  at  the  limit 
of  in  vitro  cell  age  used  for  production. 

1.  Master  Cell  Bank 

Extensive  screening  for  both  endogenous 
and  nonendogenous  viral  contamination 
should  be  performed  on  the  MCB.  For 
heterohybrid  cell  lines  in  which  one  or  more 
partners  are  human  or  nonhuman  primate  in 
origin,  tests  should  be  performed  in  order  to 
detect  viruses  of  human  or  nonhuman 
primate  origin  because  viral  contamination 
arising  firom  these  pells  may  pose  a  particular 
hazard. 

Testing  for  nonendogenous  viruses  should 
include  in  vitro  and  in  vivo  inoculation  tests 
and  any  other  specie  tests,  including 
species-specific  tests  such  as  the  mouse 
antibody  production  (MAP)  test,  that  are 
appropriate,  based  on  the  ptassage  history  of 
the  cell  line,  to  detect  possible  contaminating 
viruses. 

2.  Working  Cell  B^ 

Each  WCB  as  a  starting  cell  substrate  for 
drug  production  should  be  tested  for 
adventitious  virus  either  by  direct  testing  or 
by  analysis  of  cells  at  the  limit  of  in  vitro  cell 
age,  initiated  from  the  WCB.  When 


appropriate  nonendogenous  virus  tests  have 
been  performed  on  the  MCB  and  cells 
cultured  up  to  or  beyond  the  limit  of  in  vitro 
cell  age  have  been  derived  from  the  WCB  and 
used  for  testing  for  the  presence  of 
adventitious  viruses,  similar  tests  need  not  be 
performed  on  the  initial  WCB.  Antibody 
production  tests  are  usually  not  necessary  for 
the  WCB.  An  alternative  approach  in  which 
full  tests  are  carried  out  on  the  WCB  rather 
than  on  the  MCB  would  also  be  considered 
acceptable. 

3.  Cells  at  the  Limit  of  In  Vitro  Cell  Age  Used 
for  Production 

The  limit  of  in^  vitro  cell  age  used  for 
production  should  be  based  on  data  derived 
from  production  cells  expanded  under  pilot- 
plant  scale  or  commercial-scale  conditions  to 
the  proposed  in  vitro  cell  age  or  beyond. 
Generally,  the  production  cells  are  obtained 
by  expansion  of  the  WCB;  the  MCB  could 
also  be  used  to  prepare  the  production  cells. 
Cells  at  the  limit  of  in  vitro  cell  age  should 
be  evaluated  once  for  those  endogenous 
viruses  that  may  have  been  undetected  in  the 
MCB  and  WCB.  The  performance  of  suitable 
tests  (e.g.,  in  vitro  and  in  vivo  )  at  least  once 
on  cells  at  the  limit  of  in  vitro  cell  age  used 
for  production  would  provide  further 
assurance  that  the  production  process  is  not 
prime  to  contamination  by  adventitious 
virus.  If  any  adventitious  viruses  are  detected 
at  this  level,  the  process  should  be  carefully 
checked  in  order  to  determine  the  cause  of 
the  contamination,  and  should  be  completely 
redesigned  if  necessary. 

B.  Recommended  Viral  Detection  and 
Identification  Assays 

Numerous  assays  can  be  used  for  the 
detection  of  endogenous  and  adventitious 
viruses.  Table  2  outlines  examples  for  these 
assays.  They  should  be  regarded  as  assay 
protocols  recommended  for  the  present,  but 
the  list  is  not  all-inclusive  or  definitive. 
Since  the  most  appropriate  techniques  may 
change  with  scientific  progress,  proposals  for 
alternative  techniques,  when  accompanied 
by  adequate  supporting  data,  may  be 
acceptable.  Manufacturera  are  encouraged  to 
discuss  these  alternatives  with  the  regulatory 
authorities.  Other  tests  may  be  necessary 
depending  on  the  individual  case.  Assays 
should  include  appropriate  controls  to 
ensure  adequate  sensitivity  and  specificity. 
Wherever  a  relatively  high  possibility  of  the 
presence  of  a  sptecific  virus  can  be  predicted 
from  the  species  of  origin  of  the  cell 
substrate,  specific  tests  and/or  approaches 
may  be  necessary.  If  the  cell  line  used  for 
production  is  of  human  or  nonhuman 
primate  origin,  additional  tests  for  human 
viruses,  such  as  those  causing 
immunodeficiency  diseases  and  hepatitis, 
should  be  performed  unless  otherwise 
justified.  The  polymerase  chain  reaction 
(PCR)  may  be  appropriate  for  detection  of 
sequences  of  thioe  human  viruses  as  well  as 
for  other  specific  viruses.  The  following  is  a 
brief  description  of  a  general  framework  and 
philosophical  background  within  which  the 
manufecturer  should  justify  what  was  done. 

1.  Tests  for  Retroviruses 

For  the  MCB  and  for  cells  cultured  up  to 
or  beyond  the  limit  of  in  vitro  cell  age  used 
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for  production,  tests  for  retroviruses, 
including  infectivity  assays  in  sensitive  cell 
cultures  and  electron  microscopy  (EM) 
studies,  should  be  carried  out.  If  infisctivity 
is  not  detected  and  no  retrovirus  or 
retrovirus-like  particles  have  been  observed 
by  EM,  reverse  transcriptase  (RT)  or  other 
appropriate  assays  should  be  performed  to 
detect  retroviruses  that  may  be  noninfectious. 
Induction  studies  have  not  been  found  to  be 
useful. 

2.  In  Vitro  Assays 

In  vitro  tests  are  carried  out  by  the 
inoculation  of  a  test  article  (see  Table  2)  into 
various  susceptible  indicator  cell  cultures 
capable  of  detecting  a  wide  range  of  human 
and  relevant  animal  viruses.  The  choice  of 
cells  used  in  the  test  is  governed  by  the 
species  of  origin  of  the  cell  bank  to  be  tested^ 
but  should  include  a  human  and/or  a 
nonhmnan  primate  cell  line  susceptible  to 
human  viruses.  The  nature  of  the  assay  and 
the  sample  to  be  tested  are  governed  by  the 
type  of  virus  which  may  possibly  be  present 
based  on  the  origin  or  handling  of  the  cells. 
Both  cytopathic  and  hemadsorbing  viruses 
should  be  sought. 

3.  In  Vivo  Assays 

A  test  article  (see  Table  2)  should  be 
inoculated  into  animals,  including  suckling 
and  adult  mice,  and  in  embryonated  eggs  to 
reveal  viruses  that  cannot  grow  in  cell 
cultures.  Additional  animal  species  may  be 
used,  depending  on  the  nature  and  source  of 
the  cell  lines  being  tested.  The  health  of  the 
animals  should  be  monitored  and  any 
abnormality  should  be  investigated  to 
establish  the  cause  of  the  illness. 

4.  Antibody  Production  Tests 

Species-specific  viruses  present  in  rodent 
cell  lines  may  be  detected  by  inoculating  test 
article  (see  Table  2)  into  virus-free  animals 
and  examining  the  serum  antibody  level  or 
enzyme  activity  after  a  specified  period. 
Examples  of  such  tests  are  the  mouse 
antibody  production  (MAP)  test,  rat  antibody 
production  (RAP)  test,  and  hamster  antibody 
production  (HAP)  test.  The  viruses  currently 
screened  for  in  the  antibody  production 
assays  are  discussed  in  Table  3. 

C  Acceptability  of  Cell  Lines 

It  is  recognized  that  some  cell  lines  used 
for  the  manufacture  of  product  will  contain 
endogenous  retroviruses,  other  viruses,  or 
viral  sequences.  In  such  circumstances,  the 
action  plan  recommended  for  manufacture  is 
described  in  section  V.  of  this  document.  The 
acceptability  of  cell  lines  containing  viruses 
other  than  endogenous  retroviruses  will  be 
considered  on  an  individual  basis  by  the 
regulatory  authorities,  by  taking  into  account 
a  risk/benefit  analysis  based  on  the  benefit  of 
the  product  and  its  intended  clinical  use,  the 
nature  of  the  contaminating  viruses,  their 
potential  for  inflecting  humans  or  for  causing 
disease  in  himians,  the  purification  process 
for  the  product  (e.g.,  viral  clearance 
evaluation  data),  and  the  extent  of  the  virus 
tests  conducted  on  the  purified  bulk. 

IV.  Tefting  for  Viniaes  in  Unprocaned  Bulk 

The  unprocessed  bulk  constitutes  one  or 
multiple  pooled  harvests  of  cells  and  culture 


media.  When  cells  are  not  readily  accessible 
(e.g.,  hollow  fiber  or  similar  systems),  the 
unprocessed  bulk  would  constitute  fluids 
harvested  from  the  fermenter.  A 
representative  sample  of  the  unprocessed 
bulk,  removed  from  the  production  reactor 
prior  to  further  processing,  represents  one  of 
the  most  suitable  levels  at  which  the 
possibility  of  adventitious  virus 
contamination  can  be  determined  with  a  high 
probability  of  detection.  Appropriate  testing 
for  viruses  should  be  performed  at  the 
unprocessed  bulk  level  unless  virus  testing  is 
made  more  sensitive  by  initial  partial 
processing  (e.g.,  unprocessed  bulk  may  be 
toxic  in  test  cell  cultxires,  whereas  partially 
processed  bulk  may  not  be  toxic). 

In  certain  instances,  it  may  be  more 
appropriate  to  test  a  mixture  consisting  of 
both  intact  and  disrupted  cells  and  their  cell 
culture  supematants  removed  from  the 
production  reactor  prior  to  further 
processing.  Data  from  at  least  three  lots  of 
unprocessed  bulk  at  pilot-plant  scale  or 
commercial  scale  should  be  submitted  as  port 
of  the  marketing  application/registration 
package. 

It  is  recommended  that  manufacturers 
develop  programs  for  the  ongoing  assessment 
of  adventitious  viruses  in  production 
batches.  The  scope,  extent,  and  frequency  of 
virus  testing  on  the  unprocessed  bulk  should 
be  determined  by  taking  several  points  into 
consideration,  including  the  nature  of  the 
cell  lines  used  to  produce  the  desired 
products,  the  results  and  extent  of  virus  tests 
performed  during  the  qualification  of  the  cell 
lines,  the  cultivation  method,  raw  material 
sources,  and  results  of  viral  clearance 
studies.  In  vitro  screening  tests,  using  one  or 
several  cell  lines,  are  generally  employed  to 
test  improcessed  bulk.  If  appropriate,  a  PCR 
test  or  other  suitable  methods  may  be  used. 

Generally,  harvest  material  in  which 
adventitious  virus  has  been  detected  should 
not  be  used  to  manufacture  the  product.  If 
any  adventitious  viruses  are  detected  at  this 
level,  the  process  should  be  carefully 
checked  to  determine  the  cause  of  the 
contamination,  and  appropriate  actions 
taken. 

V.  Ratioiule  and  Action  Plan  fisr  VinI 
Clearance  Studiot  and  Vims  Teats  on 
PinnfiedBulk 

It  is  important  to  design  the  most  relevant 
and  rational  protocol  for  virus  tests  from  the 
MCB  level,  through  the  various  steps  of  drug 
production,  to  the  final  product  including 
evaluation  and  characterization  of  viral 
clearance  from  improcessed  bulL  The 
evaluation  and  characterization  of  viral 
clearance  plays  a  critical  role  in  this  scheme. 
The  goal  should  be  to  obtain  the  best 
reasonable  assurance  that  the  product  is  fne 
of  virus  contamination. 

In  selecting  viruses  to  use  for  a  clearance 
study,  it  is  useful  to  distinguish  between  the 
need  to  evaluate  processes  for  their  ability  to 
clear  viruses  that  are  known  to  be  present 
and  the  desire  to  estimate  the  robustness  of 
the  process  by  characterizing  the  clearance  of 
nonspecific  "model"  viruses  (described 
later).  Definitions  of  "relevant,"  specific,  and 
nonspecific  "model"  viruses  are  given  in  the 
glossary.  Process  evaluation  requires 


knowledge  of  how  much  virus  may  be 
present  in  the  process,  such  as  the 
unprocessed  bulk,  and  how  much  can  be 
cleared  in  order  to  assess  product  safety. 
Knowledge  of  the  time  dependence  for 
inactivation  procedures  is  helpful  in  assuring 
the  eSectiveness  of  the  inactivation  process. 
When  evaluating  clearance  of  known 
contaminants,  indepth,  time-dependent 
inactivation  studies,  demonstration  of 
reproducibility  of  inactivatioo/removal,  and 
evaluation  of  process  parameters  should  be 
provided.  When  a  manufacturing  process  is 
characterized  for  robustness  of  clearance 
using  nonsp>ecific  "model"  viruses,  particular 
attention  should  be  |3aid  to  nonenveloped 
viruses  in  the  study  design.  The  extent  of 
viral  clearance  characterization  studies  may 
be  influenced  by  the  results  of  tests  on  cell 
lines  and  unprocessed  bulk.  These  studies 
should  be  performed  as  described  in  section 
VI.  below. 

Table  4  presents  an  example  of  an  action 
plan  in  terms  of  process  evaluation  and 
characterization  of  viral  clearance  as  well  as 
virus  tests  on  purified  bulk,  in  response  to 
the  results  of  virus  tests  on  cells  and/or  the 
unprocessed  bulk.  Various  cases  are 
considered.  In  all  cases,  characterization  of 
clearance  using  nonspecific  "model"  viruses 
should  be  performed.  The  most  common 
situations  are  Cases  A  and  B.  Production 
systems  contaminated  with  a  virus  other  than 
a  rodent  retrovirus  are  normally  not  used. 
Where  there  are  convincing  and  well  justified 
reasons  for  drug  production  using  a  cell  line 
from  Cases  C,  D,  or  E,  these  should  be 
discussed  with  the  regulatory  authorities. 
With  Cases  C,  D,  and  E,  it  is  important  to 
have  validated  effective  steps  to  inactivate/ 
remove  the  virus  in  question  from  the 
manufacturing  process. 

Case  A:  Where  no  virus,  virus-like  particle, 
or  retrovirus-like  particle  has  been 
demonstrated  in  the  cells  or  in  the 
unprocessed  bulk,  virus  removal  and 
inactivation  studies  should  be  performed 
with  nonspecific  "model"  viruses  as 
previously  stated. 

Case  B:  Where  only  a  rodent  retrovirus  (or 
a  retrovirus-like  particle  that  is  believed  to  be 
nonpathogenic,  such  as  rodent  A-  and  R-type 
particles)  is  present,  process  evaluation  using 
a  specific  "model"  virus,  such  as  a  murine 
leukemia  virus,  should  be  performed. 
Purified  bulk  should  be  tested  using  suitable 
methods  having  high  specificity  and 
sensitivity  for  the  detection  of  the  virus  in 
question.  For  marketing  authcHization,  data 
from  at  least  three  lots  of  purified  bulk  at 
pilot-plant  scale  or  commercial  scale  should 
be  provided.  Cell  lines  such  as  Chinese 
hamster  ovary  (CHO),  Cl27,  baby  hamster 
kidney  (BHK),  and  murine  hybridoma  cell 
lines  have  &«quently  been  tised  as  substrates 
for  drug  production  with  no  reported  safety 
problems  related  to  viral  contamination  of 
the  products.  For  these  cell  lines  in  which 
the  endogenous  particles  have  been 
extensively  characterized  and  clearance  has 
been  demonstrated,  it  is  not  usually 
necessary  to  assay  for  the  presence  of  the 
noninfectious  particles  in  purified  bulk. 
Studies  with  nonspecific  "model"  viruses,  as 
in  Case  A,  are  appropriate. 

Case  C:  When  the  cells  or  unprocessed 
bulk  are  known  to  contain  a  virus,  other  than 
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a  rodent  retrovirus,  for  which  there  is  no 
evidence  of  capacity  for  infecting  humans 
(such  as  those  identified  by  footnote  2  in 
Table  3,  except  rodent  retroviruses  (Case  B)), 
virus  removal  and  inactivation  evaluation 
studies  should  use  the  identified  virus.  If  it 
is  not  possible  to  use  the  identified  virus, 
"relevant"  or  specific  "model"  viruses 
should  be  used  to  demonstrate  acceptable 
clearance.  Time-dependent  inactivation  for 
identified  (or  "relevant"  or  specific  "model") 
viruses  at  the  critical  inactivation  step(s) 
should  be  obtained  as  p>art  of  process 
evaluation  for  these  viruses.  Purified  bulk 
should  be  tested  using  suitable  methods 
having  high  specificity  and  sensitivity  for  the 
detection  of  the  virus  in  question.  For  the 
purpose  of  marketing  authorization,  data 
from  at  least  three  lots  of  purified  bulk 
manufactured  at  pilot-plant  scale  or 
commercial  scale  should  be  provided. 

Case  D:  Where  a  known  human  pathogen, 
such  as  those  indicated  by  footnote  1  in 
Table  3,  is  identified,  the  product  may  be 
acceptable  only  under  exceptional 
circumstances.  In  this  instance,  it  is 
recommended  that  the  identified  virus  be 
used  for  virus  removal  and  inactivation 
evaluation  studies  and  specific  methods  with 
high  specificity  and  sensitivity  for  the 
detection  of  the  virus  in  question  be 
employed.  If  it  is  not  possible  to  use  the 
identified  virus,  "relevant"  and/or  specific 
"model"  viruses  (described  later)  should  be 
used.  The  process  should  be  shown  to 
achieve  the  removal  and  inactivation  of  the 
selected  viruses  during  the  purification  and 
inactivation  processes.  Time-dependent 
inactivation  data  for  the  critical  inactivation 
step(s)  should  be  obtained  as  part  of  process 
evaluation.  Purified  bulk  should  be  tested 
using  suitable  methods  having  high 
specificity  and  sensitivity  for  the  detection  of 
the  virus  in  question.  For  the  purpose  of 
marketing  authorization,  data  from  at  least 
throe  lots  of  purified  bulk  manufactured  at 
pilot-plant  scale  or  commercial  scale  should 
be  provided. 

Case  E:  When  a  virus  that  cannot  be 
classified  by  currently  available 
methodologies  is  detected  in  the  cells  or 
unprocessed  bulk,  the  product  is  usually 
considered  unacceptable  since  the  virus  may 
prove  to  be  pathogenic.  In  the  very  rare  case 
where  there  are  convincing  and  well  justified 
reasons  for  drug  production  using  such  a  cell 
line,  this  should  be  discussed  with  the 
regulatory  authorities  before  proceeding 
further. 

VL  Evaluation  and  Oiaractaization  of  Viral 
Qaaranra  Procadurea 

Evaluation  and  characterization  of  due 
virus  removal  and/or  inactivation  procedures 
play  an  important  role  in  establishing  the 
safety  of  biotechnology  products.  Many 
instances  of  contamination  in  the  pmst  have 
occurred  with  agents  whose  presence  was  not 
known  or  even  suspected,  and  though  this 
happened  to  biological  products  derived 
from  various  source  materials  other  than 
fully  characterized  cell  lines,  assessment  of 
viral  clearance  will  provide  a  measure  of 
confidence  that  any  unknown,  unsuspected, 
and  harmful  viruses  may  be  removed. 
Studies  should  be  carried  out  in  a  manner 
that  is  well  documented  and  controlled. 


The  objective  of  viral  clearance  studies  is 
to  assess  process  step(s)  that  can  be 
considered  to  be  effective  in  inactivating/ 
removing  viruses  and  to  estimate 
quantitatively  the  overall  level  of  virus 
reduction  obtained  by  the  process.  This 
should  be  achieved  by  the  deliberate  addition 
("spiking")  of  significant  amounts  of  a  virus 
to  the  crude  material  and/or  to  different 
fractions  obtained  during  the  various  process 
steps  and  demonstrating  its  removal  or 
inactivation  during  the  subsequent  steps.  It  is 
not  considered  necessary  to  evaluate  or 
characterize  every  step  of  a  manufacturing 
process  if  adequate  clearance  is  demonstrated 
by  the  use  of  fewer  steps.  It  should  be  borne 
in  mind  that  other  steps  in  the  process  may 
have  an  indirect  effect  on  the  viral 
inactivation/removal  achieved. 
Manufacturers  should  explain  and  justify  the 
approach  used  in  studies  for  evaluating  virus 
clearance. 

The  reduction  of  virus  infectivity  may  be 
achieved  by  removal  of  virus  particles  or  by 
inactivation  of  viral  infectivity.  For  each 
production  step  assessed,  the  f)OSsible 
mechanism  of  loss  of  viral  infectivity  should 
be  described  with  regard  to  whether  it  is  due 
to  inactivation  or  removal.  For  inactivation 
steps,  the  study  should  be  planned  in  such 
a  way  that  samples  are  taken  at  different 
times  and  an  inactivation  curve  constructed 
(see  section  VI.B.5.). 

Viral  clearance  evaluation  studies  are 
performed  to  demonstrate  the  clearance  of  a 
virus  known  to  be  present  in  the  MCE  and/ 
or  to  provide  some  level  of  assurance  that 
adventitious  viruses  which  could  not  be 
detected,  or  might  gain  access  to  the 
production  process,  would  be  cleared. 
Reduction  factors  are  normally  expressed  on 
a  logarithmic  scale,  which  implies  that,  while 
residual  virus  infectivity  will  never  be 
reduced  to  zero,  it  may  be  greatly  reduced 
mathematically. 

In  addition  to  clearance  studies  for  viruses 
known  to  be  present,  studies  to  characterize 
the  ability  to  remove  and/or  inactivate  other 
viruses  should  be  conducted.  The  purpose  of 
studies  with  viruses  exhibiting  a  range  of 
biochemical  and  biophysical  properties  that 
are  not  known  or  expected  to  be  present  is 
to  characterize  the  robustness  of  the 
procedure  rather  than  to  achieve  a  specific 
inactivation  or  removal  goal.  A 
demonstration  of  the  capacify  of  the 
production  process  to  inactivate  or  remove 
viruses  is  desirable  (see  section  VI.C).  Such 
studies  are  not  performed  to  evaluate  a 
specific  safefy  risk.  Therefore,  a  specific 
clearance  value  need  not  be  achieved. 

A.  The  Choice  of  Viruses  for  the  Evaluation 
and  Characterization  of  Viral  Qearance 

Viruses  for  clearance  evaluation  and 
process  characterization  studies  should  be 
chosen  to  resemble  viruses  which  may 
contaminate  the  product  and  to  represent  a 
wide  range  of  physico-chemical  properties  in 
order  to  test  the  ability  of  the  system  to 
eliminate  viruses  in  general.  The 
manufacturer  should  justify  the  choice  of 
viruses  in  accordance  with  the  aims  of  the 
evaluation  and  characterization  study  and 
the  guidance  provided  in  this  document. 


1.  "Relevant"  Viruses  and  "Model"  Viruses 

A  major  issue  in  performing  a  viral 
clearance  study  is  to  determine  which 
viruses  should  be  used.  Such  viruses  fall  into 
three  categories:  "Relevant"  viruses,  specific 
"model"  viruses,  and  nonspecific  "model" 
viruses. 

"Relevant"  viruses  are  viruses  used  in 
process  evaluation  of  viral  clearance  studies 
which  are  either  the  identified  viruses,  or  of 
the  same  species  as  the  viruses  that  are 
known,  or  likely  to  contaminate  the  cell 
substrate  or  any  other  reagents  or  materials 
used  in  the  production  process.  The 
purification  and/or  inactivation  process 
should  demonstrate  the  capability  to  remove 
and/or  inactivate  such  viruses.  When  a 
"relevant"  virus  is  not  available  or  when  it 
is  not  well  adapted  to  process  evaluation  of 
viral  clearance  studies  (e.g.,  it  cannot  be 
grown  in  vitro  to  sufficiently  high  titers),  a 
specific  "model"  virus  should  be  used  as  a 
substitute.  An  appropriate  specific  "model" 
virus  may  be  a  virus  which  is  closely  related 
to  the  known  or  suspected  virus  (same  genus 
or  fiamily),  having  similar  physical  and 
chemical  properties  to  the  observed  or 
suspected  virus. 

Cell  lines  derived  fiDm  rodents  usually 
contain  endogenous  retrovirus  particles  or 
retrovirus-like  particles,  which  may  be 
infectious  (C-type  particles)  or  noninfectious 
(cytoplasmic  A-  and  R-type  particles).  The 
capacity  of  the  manufricturing  process  to 
remove  and/or  inactivate  rodent  retroviruses 
from  products  obtained  from  such  cells 
should  be  determined.  This  may  be 
accomplished  by  using  a  murine  leukemia 
virus,  a  specific  "model"  virus  in  the  case  of 
cells  of  murine  origin.  When  human  cell 
lines  secreting  monoclonal  antibodies  have 
been  obtained  by  the  immortalization  of  B 
lymphocytes  by  Epstein-Barr  Virus  (EBV),  the 
ability  of  the  manufacturing  process  to 
remove  and/or  inactivate  a  herpes  virus 
should  be  determined.  Pseudorabies  virus 
may  also  be  used  as  a  specific  "model"  virus. 

When  the  purpose  is  to  characterize  the 
capacity  of  the  manufacturing  process  to 
remove  and/or  inactivate  viruses  in  general, 
i.e.,  to  characterize  the  robustness  of  the 
clearance  process,  viral  clearance 
characterization  studies  should  be  performed 
with  nonspecific  "model"  viruses  with 
difiiaring  properties.  Data  obtained  from 
studies  with  "relevant"  and/or  specific 
"model"  viruses  may  also  contribute  to  this 
assessment.  It  is  not  necessary  to  test  all 
types  of  viruses.  Preference  should  be  given 
to  viruses  that  display  a  significant  resistance 
to  physical  and/or  chemical  treatments.  The 
results  obtained  for  such  viruses  provide 
useful  information  about  the  ability  of  the 
production  process  to  remove  and/or 
inactivate  viruses  in  general.  The  choice  and 
number  of  viruses  used  will  be  influenced  by 
the  qualify  and  characterization  of  the  cell 
lines  and  the  production  process. 

Examples  of  useful  "model"  viruses 
representing  a  range  of  physico-chemical 
structures  and  examples  of  viruses  which 
have  been  used  in  viral  clearance  studies  are 
given  in  Appendix  2  and  Table  A-1. 
2.  Other  Considerations 

Additional  points  to  be  considered  are  as 
follows: 
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(a)  Viruses  which  can  be  grown  to  high 
titer  are  desirable,  although  this  may  not 
always  be  possible. 

(b)  There  should  be  an  efficient  and 

'  reliable  assay  fDr  the  detection  of  each  virus 
used,  for  every  stage  of  manufacturing  that  is 
tested. 

(c)  Consideration  should  be  given  to  the 
hralth  hazard  which  certain  viruses  may 
pose  to  the  personnel  perfonning  the 
clearance  studies. 

B.  Design  and  Implications  of  Viral  Qearance 
Evaluation  and  Characterization  Studies 

1.  Facility  and  Staff 

It  is  inappropriate  to  introduce  any  vims 
into  a  production  facility  because  of  good 
manu&cturing  practice  (GMP)  constraints, 
llierefore,  viral  clearance  studies  should  be 
conducted  in  a  separate  laboratory  equipped 
for  virological  work  and  perfonned  by  staff 
with  virological  expertise  in  conjunction 
writh  production  personnel  involved  in 
designing  and  preparing  a  scaled-down 
version  of  the  purification  process. 

2.  Scaled-down  Production  System 

The  validity  of  the  scaling  down  should  be 
demonstrated.  The  level  of  purification  of  the 
scaled-down  version  should  represent  as 
closely  as  possible  the  production  procedura. 
For  chromatographic  equipment,  coltmm 
bed-height,  linear  flow-rate,  flow-rate-to-bed- 
volume  ratio  (i.e.,  contact  time],  buffer  and 
gel  types,  pH,  temperatura,  and  concentration 
of  protein,  salt,  and  product  should  all  be 
shown  to  be  representative  of  commercial- 
scale  manufacturing.  A  similar  elution  profile 
should  resxilt.  For  other  procedures,  similar 
considerations  apply.  Deviations  that  cannot 
be  avoided  should  be  disciissed  with  regard 
to  their  influence  on  the  results. 

3.  Analysis  of  Step-wise  Elimination  of  Virus 

When  viral  clearance  studies  are  being 
perfonned,  it  is  desirable  to  assess  the 
contribution  of  more  than  one  production 
step  to  virus  elimination.  Steps  which  are 
Ijjcely  to  clear  virus  should  be  individually 
assessed  for  their  ability  to  remove  and 
inactivate  virus  and  careful  consideration 
should  be  given  to  the  exact  definition  of  an 
individual  step.  Sufficient  virus  should  be 
present  in  the  material  of  each  step  to  be 
tested  so  that  an  adequate  assessment  of  the 
effectiveness  of  each  step  is  obtained. 
Generally,  virus  should  be  added  to  in- 
process  material  of  each  step  to  be  tested.  In 
some  cases,  simply  adding  high  titer  virus  to 
impurified  bulk  and  testing  its  concentration 
between  steps  will  be  sufficient  Where  virus 
removal  results  from  separation  procedures, 
it  is  recommended  that,  if  appropriate  and  if 
possible,  the  distribution  of  the  virus  load  in 
the  different  fractions  be  investigated.  When 
virucidal  bufiiBrs  are  used  in  multiple  steps 
within  the  manufocturlng  process,  alternative 
strategies  such  as  parallel  spiking  in  less 
virucidal  buffere  may  be  carried  out  as  part 
of  the  overall  process  assessment.  The  virus 
titer  before  and  after  each  step  being  tested 
should  be  determined.  Quantitative 
infectivity  assays  should  have  adequate 
sensitivity  and  reproducibility  and  should  be 
perfonned  with  sufficient  replicates  to  ensure 
•daquata  atatiatinl  ^faUditjr  of  dw  ns«tit 
QunttitiM  amff  aot  Mtodatsd  with 


infsctivity  may  be  used  if  justified. 
Appropriate  virus  controls  should  be 
included  in  all  infectivity  assays  to  ensure 
the  sensitivity  of  the  method.  Also,  the 
statistics  of  sampling  virus  when  at  low 
concentrations  should  be  considered 
(Appendix  3). 

4.  Detennining  Physical  Removal  Versus 
Inactivation 

Reduction  in  virus  infectivity  may  be 
achieved  by  the  removal  or  inactivation  of 
virus.  For  each  production  step  assessed,  the 
possible  mechanism  of  loss  of  viral 
infisctivity  should  be  described  with  regard  to 
whether  it  is  due  to  inactivation  or  removal. 
If  little  clearance  of  infectivity  is  achieved  by 
the  production  process,  and  the  clearance  of 
virus  is  considered  to  be  a  major  factor  in  the 
safety  of  the  product,  specific  or  additional 
inactivation/removal  steps  should  be 
introduced.  It  may  be  necessary  to 
distinguish  between  removal  and 
inactivation  for  a  particular  step,  for 
example,  when  there  is  a  possibility  that  a 
buBBT  used  in  more  than  one  clearance  step 
may  contribute  to  inactivation  during  each 
step,  i.e.,  the  contribution  to  inactivation  by 
a  buffer  shared  by  several  chromatographic 
steps  and  the  removal  achieved  by  each  of 
these  chromatographic  steps  should  be 
distinguished. 

5.  Inactivation  Assessment 

For  assessment  of  viral  inactivation, 
unprocessed  crude  material  or  intermediate 
material  should  be  spiked  with  infectious 
virus  and  the  reduction  factor  calculated.  It 
should  be  recognized  that  virus  inactivation 
is  not  a  simple,  first  order  reaction  and  is 
usually  more  complex,  with  a  fost  "phase  1" 
and  a  slow  "phase  2."  The  study  should, 
therefore,  be  planned  in  such  a  way  that 
samples  are  taken  at  different  times  and  an 
inactivation  curve  constructed.  It  is 
recommended  that  studies  for  inactivation 
include  at  least  one  time  point  less  than  the 
minimum  exposure  time  and  greater  than 
zero,  in  addition  to  the  iniTiiTniiin  exjxMure 
time.  Additional  data  are  particularly 
important  where  the  virus  is  a  "relevant" 
virus  known  to  be  a  human  pathogen  and  an 
effiective  inactivation  process  is  being 
designed.  However,  for  inactivation  studies 
in  which  nonspecific  "model"  viruses  are 
used  or  when  specific  "model"  viruses  are 
used  as  surrogates  for  virus  particles,  such  as 
the  CHO  intracytoplasmic  retrovirus-like 
particles,  reproducible  clearance  should  be 
demonstrated  in  at  least  two  inde{>endent 
studies.  Whenever  possible,  the  initial  virus 
load  should  be  determined  from  the  virus 
that  can  be  detected  in  the  spiked  starting 
material.  If  this  is  not  possible,  the  initial 
virus  load  may  be  calculated  from  the  titer 
of  the  spiking  virus  preparation.  Where 
inactivation  is  too  rapid  to  plot  an 
inactivation  curve  using  process  conditions, 
appropriate  controls  should  be  perfonned  to 
demonstrate  that  infectivity  is  indeed  lost  by 
inactivation. 

6.  Function  and  Regeneration  of  Columns 

Over  time  and  after  repeated  use,  the 
ability  of  chromatography  coltmms  and  other 
d0vices  used  in  the  piuificitioB  scheme  to 
dear  vinie  may  vary.  Some  estimate  of  tke 


stability  of  the  viral  clearance  after  several 
uaes  may  provide  support  for  repeated  use  of 
such  colimms.  Assurance  should  be  provided 
that  any  virus  potentially  retained  by  the 
production  system  would  be  adequately 
destroyed  or  removed  prior  to  reuse  of  the 
system.  For  example,  such  evidence  may  be 
provided  by  demonstrating  that  the  cleaning 
and  regeneration  procedures  do  inactivate  or 
remove  virus. 

7.  Specific  Precautiont 

(a)  Care  should  be  taken  in  preparing  the 
high-titer  virus  to  avoid  aggregation  which 
may  enhance  physical  removal  and  decrease 
inactivation,  thus  distorting  the  correlation 
with  actual  production. 

(b)  Consideration  should  be  given  to  the 
TniniTniim  quantity  of  virus  which  can  be 
reliably  assayed. 

(c)  llie  study  should  include  peiallel 
control  assays  to  assess  the  loss  of  infectivity 
of  the  virus  due  to  such  reasons  as  the 
dilution,  concentration,  filtration  or  storage 
of  samples  before  titration. 

(d)  llie  virus  "spike"  should  be  added  to 
the  product  in  a  small  volume  so  as  not  to 
dilute  or  change  the  characteristics  of  the 
product  Diluted,  test-protein  sample  is  no 
longer  identical  to  the  product  obtained  at 

y  oonuneroial  scale. 

(e)  Small  difiierences  in,  tat  example, 
buiSiers,  media,  or  reagents  can  substantially 
affect  viral  clearance. 

(0  Virus  inactivation  is  time-dependent 
therefore,  the  amount  of  time  a  spiked 
product  remains  in  a  particular  buffer 
solution  or  on  a  particular  chromatography 
column  should  reflect  the  conditions  of  the 
commercial-scale  process. 

(g)  Buffers  and  product  should  be 
evaluated  independently  for  toxicity  or 
interference  in  assays  used  to  determine  the 
virus  titer,  as  these  components  may 
adversely  affect  ^e  indicator  calls.  If  the 
solutions  are  toxic  to  the  indicator  ceils, 
dilution,  adjustment  of  the  pH,  or  dialysis  of 
the  buffer  containing  spiked  virus  might  be 
necessary.  If  the  product  itself  has  anti-viral 
activity,  the  clearance  study  may  need  to  be 
perfonned  without  the  product  in  a  "mock" 
run,  although  omitting  the  product  or 
substituting  a  similar  protein  that  does  not 
have  anti-viral  activity  could  affect  the 
behavior  of  the  virus  in  some  production 
steps.  Sufficient  controls  to  demonstrate  the 
effect  of  procedures  used  solely  to  prepare 
the  sample  for  assay  (e.g.,  dialysis,  storage) 
(m  the  removal/inactivation  of  the  spiking 
virus  should  be  included. 

(h)  Many  purification  schemes  use  the 
same  or  similar  buffers  or  columns 
repetitively.  The  effects  of  this  approach 
shiauld  be  taken  into  accotmt  when  analyzing 
the  data.  The  effectiveness  of  virus 
elimination  by  a  particiilar  process  may  vary 
with  the  manufecturing  stage  at  which  it  is 
used. 

(i)  Overall  reduction  factors  may  be 
underestimated  where  production  conditions 
or  buffers  are  too  cytotoxic  or  virucidal  and 
should  be  discussed  on  a  case-by-case  basia. 
Overall  reduction  fectors  may  also  be 

4faa  to  inlMraBt  liailatioaa  or 
studias. 


51080 


Federal  Register /Vol.  63,  No.  185 /Thursday,  September  24,  1998 /Notices 


C.  Interpretation  of  Viral  Clearance  Studies; 
Acceptability 

The  object  of  assessing  virus  inactivation/ 
removal  is  to  evaluate  and  characterize 
process  steps  that  can  be  considered  to  be 
effective  in  inactivating/removing  viruses 
and  to  estimate  quantitatively  the  overall 
level  of  virus  reduction  obtained  by  the 
manufacturing  process.  For  virus 
contaminants,  as  in  Cases  B  through  E,  it  is 
important  to  show  that  not  only  is  the  virus 
eliminated  or  inactivated,  but  that  there  is 
excess  capacity  for' viral  clearance  built  into 
the  purification  process  to  assure  an 
appropriate  level  of  safety  for  the  final 
product.  The  amount  of  virus  eliminated  or 
inactivated  by  the  production  process  should 
be  compared  to  the  amount  of  virus  which 
may  be  present  in  unprocessed  bulk. 

To  carry  out  this  comparison,  it  is 
important  to  estimate  the  amount  of  virus  in 
the  unprocessed  bulk.  This  estimate  should 
be  obtained  using  assays  for  infectivity  or 
other  methods  such  as  transmission  electron 
microscopy  (TEM).  The  entire  purification 
process  should  be  able  to  eliminate 
substantially  more  virus  than  is  estimated  to 
be  present  in  a  single-dose-equivalent  of 
unprocessed  bulk.  See  Appendix  4  for 
calculation  of  virus  reduction  factors  and 
Appendix  5  for  calculation  of  estimated 
particles  p>er  dose. 

Manufacturers  should  recognize  that 
clearance  mechanisms  may  difiier  between 
virus  classes.  A  combination  of  factors 
should  be  considered  when  judging  the  data 
supporting  the  effectiveness  of  virus 
inactivation/removal  procedures.  These 
include: 

(i)  The  appropriateness  of  the  test  viruses 
used; 

(ii)  The  design  of  the  clearance  studies; 

(iii)  The  log  reduction  achieved; 

(iv)  The  time  dependence  of  inactivation; 

(v)  The  potential  effects  of  variation  in 
process  parameters  on  virus  inactivation/ 
removal; 

(vi)  The  limits  of  assay  sensitivities; 

(vii)  The  possible  selectivity  of 
inactivation/removal  procedure(s]  for  certain 
classes  of  viruses. 

Effective  clearance  may  be  achieved  by  any 
of  the  following:  Multiple  inactivation  steps, 
multiple  complementary  separation  steps,  or 
combinations  of  inactivation  and  separation 
steps.  Since  separation  methods  may  be  , 

dependent  on  the  extremely  specific  physico- 
chemical  properties  of  a  virus  which 
influence  its  interaction  with  gel  matrices 
and  precipitation  properties,  "model"  viruses 
may  be  sep>arated  in  a  different  manner  than 
a  target  virus.  Manufacturing  parameters 
influencing  separation  should  be  properly 
defined  and  controlled.  Differences  may 
originate  firom  changes  in  surface  properties 
such  as  glycosylation.  However,  despite  these 
potential  variables,  effective  removal  can  be 
obtained  by  a  combination  of  complementary 
separation  steps  or  combinations  of 
inactivation  and  separation  steps.  Therefore, 
well-designed  separation  steps,  such  as 
chromatographic  procedures,  filtration  steps, 
and  extractions,  can  be  effective  virus 
removal  steps  provided  that  they  are 
performed  under  appropriately  controlled 
conditions.  An  effective  virus  removal  step 


should  give  reproducible  reduction  of  virus 
load  shown  by  at  least  two  independent 
studies. 

An  overall  reduction  factor  is  generally 
expressed  as  the  sum  of  the  individual 
factors.  However,  reduction  in  virus  titer  of 
the  order  of  1  logio  or  less  would  be 
considered  negligible  and  would  be  ignored 
unless  justified. 

If  little  reduction  of  infectivity  is  achieved 
by  the  production  process,  and  the  removal 
of  virus  is  considered  to  be  a  major  factor  in 
the  safety  of  the  product,  a  specific, 
additional  inactivation/removal  step  or  steps 
should  be  introduced.  For  all  viruses, 
manufacturers  should  justify  the 
acceptability  of  the  reduction  factors 
obtained.  Results  would  be  evaluated  on  the 
basis  of  the  factors  listed  above. 

D.  Limitations  of  Viral  Clearance  Studies 

Viral  clearance  studies  are  useful  for 
contributing  to  the  assurance  that  an 
acceptable  level  of  safety  in  the  final  product 
is  achieved  but  do  not  by  themselves 
establish  safety.  However,  a  number  of 
factors  in  the  design  and  execution  of  viral 
clearance  studies  may  lead  to  an  incorrect 
estimate  of  the  ability  of  the  process  to 
remove  virus  infectivity.  These  factors 
include  the  following: 

1.  Virus  preparations  used  in  clearance 
studies  for  a  production  process  are  likely  to 
be  produced  in  tissue  culture.  The  behavior 
of  a  tissue  culture  virus  in  a  production  step 
may  be  different  from  that  of  the  native  virus, 
for  example,  if  native  and  cultured  viruses 
differ  in  purity  or  degree  of  aggregation. 

2.  Inactivation  of  virus  infectivity 
frequently  follows  a  biphasic  curve  in  which 
a  rapid  initial  phase  is  followed  by  a  slower 
phase.  It  is  possible  that  virus  escaping  a  first 
inactivation  step  may  be  more  resistant  to 
subsequent  steps.  For  example,  if  the 
resistant  fraction  takes  the  form  of  virus 
aggregates,  infectivity  may  be  resistant  to  a 
range  of  different  chemical  treatments  and  to 
heating. 

3.  The  ability  of  the  overall  process  to 
remove  infectivity  is  expressed  as  the  sum  of 
the  logarithm  of  the  reductions  at  each  step. 
The  summation  of  the  reduction  factors  of 
multiple  steps,  particularly  of  steps  with 
little  reduction  (e.g.,  below  1  logio).  may 
overestimate  the  true  potential  for  virus 
elimination.  Furthermore,  reduction  values 
achieved  by  repetition  of  identical  or  near 
identical  procedures  should  not  be  included 
unless  justified. 

4.  The  expression  of  reduction  factors  as 
logarithmic  reductions  in  titer  implies  that, 
while  residual  virus  infectivity  may  be 
greatly  reduced,  it  vrill  never  be  reduced  to 
zero.  For  example,  a  reduction  in  the 
infectivity  of  a  preparation  containing  8  logio 
infectious  units  per  milliliter  (mL)  by  .a  factor 
of  8  logio  leaves  zero  logio  per  mL  or  one 
infectious  unit  per  mL,  taking  into 
consideration  the  limit  of  detection  of  the 
assay. 

5.  Pilot-plant  scale  processing  may  differ 
from  commercial-scale  processing  despite 
care  taken  to  design  the  scaled-down  process. 

6.  Addition  of  individual  virus  reduction 
factors  resulting  from  similar  inactivation 
mechanisms  along  the  manufacturing  process 
may  overestimate  overall  viral  clearance.  . 


E.  Statistics 

The  viral  clearance  studies  should  include 
the  use  of  statistical  analysis  of  the  data  to 
evaluate  the  results.  The  study  results  should 
be  statistically  valid  to  support  the 
conclusions  reached  (see  Appendix  3). 

F.  Heevaluation  of  Viral  Cleamnce 

Whenever  significant  changes  in  the 
production  or  purification  process  are  made, 
the  effiect  of  that  change,  both  direct  and 
indirect,  on  viral  clearance  should  be 
considered  and  the  system  re-evaluated  as 
needed.  For  example,  changes  in  production 
processes  may  cause  significant  changes  in 
the  amount  of  virus  produced  by  the  cell 
line;  changes  in  process  steps  may  change  the 
extent  of  viral  clearance. 

Vn.  Summary 

This  dociunent  suggests  approaches  for  the 
evaluation  of  the  risk  of  viral  contamination 
and  for  the  removal  of  virus  from  product, 
thus  contributing  to  the  production  of  safe 
biotechnology  products  derived  from  animal 
or  human  cell  lines,  and  emphasizes  the 
value  of  many  strategies,  including: 

A.  Thorough  characterization/screening  of 
cell  substrate  starting  material  in  order  to 
identify  which,  if  any,  viral  contaminants  are 
present; 

B.  Assessment  of  risk  by  determination  of 
the  human  tropism  of  the  contaminants; 

C.  Establishment  of  an  appropriate  program 
of  testing  for  adventitious  viruses  in 
unprocessed  bulk; 

D.  Careful  design  of  viral  clearance  studies 
using  different  methods  of  virus  inactivation 
or  removal  in  the  same  production  process  in 
order  to  achieve  maximum  viral  clearance; 
and 

E.  Performance  of  studies  which  assess 
virus  inactivation  and  removal. 
Glossary 

Adventitious  Virus.  See  virus. 

Cell  Substrate.  Cells  used  to  manufacture 
product. 

Endogenous  Virus.  See  virus. 

Inactivation.  Reduction  of  virus  infectivity 
caused  by  chemical  or  physical  modification. 

In  Vitro  Cell  Age.  A  measure  of  the  period 
between  thawing  of  the  MCB  vial(s)  and 
harvest  of  the  production  vessel  measured  by 
elapsed  chronological  time  in  culture, 
population  doubling  level  of  the  cells,  or 
passage  level  of  the  cells  when  subcultivated 
by  a  defined  procedure  for  dilution  of  the 
culture. 

Master  Ce7/  Bank  (MCB).  An  aliquot  of  a 
single  pool  of  cells  which  generally  has  been 
prepared  from  the  selected  cell  clone  under 
defined  conditions,  dispensed  into  multiple 
containers,  and  stored  under  defined 
conditions.  The  MCB  is  used  to  derive  all 
working  cell  banks.  The  testing  performed  on 
a  new  MCB  (from  a  previous  initial  cell 
clone,  MCB,  or  WCB)  should  be  the  same  as 
for  the  original  MCB,  unless  justified. 

Minimum  Exposure  Time.  The  shortest 
period  for  which  a  treatment  step  will  be 
maintained. 

No/iendogenous  Virus.  See  virus. 

Process  Characterization  of  Viral 
Clearance.  Viral  clearance  studies  in  which 
nonspecific  "model"  viruses  are  used  to 
assess  the  robustness  of  the  manufacturing 
process  to  remove  and/or  inactivate  viruses. 
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Process  Evaluation  Studies  of  Viral 
Clearance.  Viral  clearance  studies  in  which 
"relevant"  and/or  specific  "model"  viruses 
are  used  to  determine  the  ability  of  the 
manufacturing  process  to  remove  and/or 
inactivate  these  viruses. 

Production  Cells.  Cell  substrate  used  to 
manu&cture  product. 

Unprocessed  Bulk.  One  or  multiple  pooled 
harvests  of  cells  and  culture  media.  When 
cells  are  not  readily  accessible,  the 
unprocessed  bulk  would  constitute  fluid 
harvested  from  the  fermenter. 

Virus.  Intracellularly  replicating  infectious 
agents  that  are  potentially  pathogenic, 
possess  only  a  single  type  of  nucleic  acid 
(either  ribonucleic  acid  (RNA)  or  DNA],  are 
unable  to  grow  and  undergo  binary  fission, 
and  multiply  in  the  form  of  their  genetic 
material. 

Adventitious  Virus.  Unintentionally 
introduced  contaminant  virus. 


Endogenous  Virus.  Viral  entity  whose 
genome  is  part  of  the  germ  line  of  the  species 
of  origin  of  the  cell  line  and  is  covalently 
integrated  into  the  genome  of  animal  fi?om 
which  the  parental  cell  line  was  derived.  For 
the  purposes  of  this  document,  intentionally 
introduced,  nonintegrated  viruses  such  as 
EBV  used  to  immortalize  cell  substrates  or 
Bovine  Papilloma  Virus  fit  in  this  category. 

Nonendogenous  Virus.  Virus  from  external 
sources  present  in  the  MCB. 

Nonspecific  Model  Virus.  A  virus  used  for 
characterization  of  viral  clearance  of  the 
process  when  the  purpose  is  to  characterize 
the  capacity  of  the  manufecturing  process  to 
remove  and/or  inactivate  viruses  in  general, 
i.e.,  to  characterize  the  robustness  of  the 
purification  process. 

Aeievont  Virus.  Virus  used  in  process 
evaluation  studies  which  is  either  the 
identified  virus,  or  of  the  same  species  as  the 
virus  that  is  known,  or  likely  to  contaminate 


the  cell  substrate  or  any  other  reagents  or 
materials  used  in  the  production  process. 

Specific  Model  Virus.  Virus  which  is 
closely  related  to  the  known  or  suspected 
virus  (same  genus  or  family),  having  similar 
physical  and  chemical  properties  to  those  of 
the  observed  or  suspected  virus. 

Viral  Clearance.  Elimination  of  target  virus 
by  removal  of  viral  particles  or  inactivation 
of  viral  infectivity. 

Virus-like  Particles.  Structures  visible  by 
electron  microscopy  which  morphologically 
appear  to  be  related  to  known  viruses. 

Virus  Removal.  Physical  separation  of 
virus  particles  from  the  intended  product 

Wmking  Cell  Bank  (WCB).  The  WCB  is 
prepared  bom  aliquots  of  a  homogeneous 
suspension  of  cells  obtained  from  culturing 
the  MCS  under  defined  culture  conditions. 


Table  1.— Examples  of  Virus  Tests  to  Be  Performed  Once  at  Various  Cell  Levels 


MCB 

WCB' 

CeMs  at  the  limits 

Tests  tor  Retrowuses  and  Other  Endogenous  Viruses 

Infectivity 

♦ 

. 

♦ 

Electron  microscopy' 

+> 

. 

♦3 

Reverse  transcriplase* 
Other  vinis-spedfic  tests' 

+« 

- 

+« 

OS  appiupiUlUr' 

• 

as  apprapnate' 

Tests  tor  Nonendogenous  or  Adventitious  Viruses 

In  vitro  Assays 

♦ 

j6 

♦ 

In  vivo  Assays 

♦ 

j6 

♦ 

Antitxxly  production  tests^ 

♦' 

. 

. 

Other  virus-specific  tests* 

4» 

- 

- 

1  See  text— section  mA2. 

^Cells  at  the  limit  Cels  at  the  limit  of  In  vitro  cell  age  used  for  production  (See  text— section  lll>.3.). 
3  May  also  detect  other  agents. 
^Not  necessary  if  positive  by  retrovirus  infectivity  test 

>As  appropriate  for  ceN  Knes  which  are  known  to  have  been  infected  by  such  agents. 

"For  the  first  WCB,  this  test  should  be  performed  on  cells  at  the  limit  of  in  vitro  eel  age,  generated  from  that  WCB;  for  WCB's  subsequent  to 
the  first  WCB,  a  single  in  vitro  and  in  vivo  test  can  be  done  either  directly  on  the  WCB  or  on  cells  at  the  ImM  of  in  vitro  ceM  age. 
'e.g.,  MAP,  RAP,  HAP— usually  appik^ble  for  rodent  celt  lines. 
«e.g.,  tests  tor  cell  lines  derived  from  human,  nonhuman  primate,  or  other  eel  Hnes  as  appropriate. 

Table  2.— Examples  of  the  Use  and  Limitations  of  Assays  Which  May  Be  Used  to  Test  for  Virus 


Test 

TestartKle 

Detectran  capability 

(Mtecoon  wrMauon 

Antibody  production 

Lysate  of  eels  and  their  culture 

SpecifK  viral  antigens 

medium 

test  system 

in  vivo  virus  screen 

Lysate  of  ceHs  and  their  culture 

Broad  range  of  viruses  pathogenic 

Agents  faiing  to  repicate  or 

medium 

for  humans 

produce  d»eases  in  the  test 
system 

in  vitro  virus  screen  for 

Broad  range  of  viruses  pathogenc 

Agents  faiing  to  repicate  or 

for  humans 

produce  dneases  in  the  test 
system 

1.  Ceil  bank  characterizatkNi 

1.  Lysate  of  cells  and  their  culture 
medium  (fa  co-cultivatk)n,  in- 
tact cells  should  be  in  the  test 
article) 

2.  Productkxi  screen 

2.  Unprocessed  buH(  harvest  or 
lysate  of  ceils  and  their  cell  cul- 
ture medium  from  the  produc- 
tkm  reactor 

TEMon: 

Virus  and  virus^e  parttoies 

Qualitative  assay  with  assessment 
ofktomity 

1.  Cell  substrate 

1.  Viable  cells 

2.  Cell  culture  supernatant 

2.  Cell-free  culture  supernatant 
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Table  2.— Examples  of  the  Use  and  Limitations  of  Assays  Which  May  Be  Used  to  Test  for  Virus— Continued 


Test 

Test  article 

Detection  capability 

Detection  limitation 

Reverse  transcriptase  (RT) 

Cell-free  culture  supernatant 

Retrovinjses  and  expressed 

Only  detects  enzymes  with  opti- 

• 

retroviral  RT 

mal  activity  under  prefen'ed 
condrtions.  Interpretation  may 

be  difficult  due  to  presence  of 
cellular  enzymes;  background 
with  some  concentrated  sam- 
ples 

Retrovirus  (RV)  infectivity 

Cell-free  culture  supernatant 

Infectious  retrovioises 

RV  failing  to  replicate  or  form  dis- 
crete foci  or  plaques  in  the  cho- 

sen test  system 

Cocuitivation 

Viat)le  cells 

Infectious  retroviruses 

RV  failing  to  replicate 

1.  Infectivity  endpoint 

1.  See  above  under  RV  infectivity 

2.  TEM  endpoint 

2.  See  above  under  TEM" 

3.  RT  endpoint 

3.  .See  above  under  RT 

PCR  (Polymerase  chain  reaction) 

Cells,  culture  fluid  and  other  niate- 

Specific  virus  sequences 

Primer  sequences  must  be 

rials 

present.  Does  not  indicate 
wtiether  virus  is  infectious. 

'  In  addition,  difficult  to  distinguish  test  article  from  indicator  cells. 


Table  3.— Virus  Detected  in  Antibody  Production  Tests 


MAP 

HAP 

.      RAP 

Ectromelia  Virus" 

Lymphocytic  Choriomeningitis  Virus  (LCM)'-» 

Hantaan  Virus' J 

Hantaan  Virus' J 

Pneumonia  Virus  of  Mice  (PVMji-^ 

Kilham  Rat  Vinjs  (KRV)'-} 

K  Virus' 

Reovirus  Type  3  (Reo3)'-' 

Mouse  Encephalomyelitis  Virus  (Theilers, 
GDVII)' 

Uctic  Dehydrogenase  Virus  (LDM)':' 

Sendai  Virus'J 

Pneumonia  Virus  of  Mice  (PVM)'J 

Lymphocytic  Choriomeningitis  Virus  (LCM)'J 

SV5 

Rat  Coronavirus  (RCV)' 

Minute  Virus  of  Mice'  ^ 

Reovirus  Type  3  (Reo3)'-» 

Mouse  Adenovirus  (MAV)'J 

Sendai  Virus '•' 

Mouse  Cytomegalovirus  (MCMV)'-) 

Sialoacryoadenitis  Virus  (SDAV)' 

Mouse  Encephalomyelitis  Virus  (Theilers, 

Todan  Virus  (HI)" 

GDVlip 

Mouse  Hepatitis  Virus  (MHV)' 

Mouse  Rotavirus  (EDIM)'-! 

Pneumonia  Virus  of  Mice  (PVM)" 

Polyoma  Virus' 

- 

Reovirus  Type  3  {Reo3)' J 

Sendai  Virus  ■-} 

Thymic  Virus' 

^  Viruses  for  which  there  is  evidence  of  capacity  for  infecting  humans  or  primates. 

2  Viruses  for  which  there  is  no  evidence  of  capacity  for  infecting  humans. 

3  Virus  capat)le  of  replicating  in  vitro  in  cells  of  human  or  primate  origin. 

Table  4.— Action  Plan  for  Process  Assessment  of  Viral  Clearance  and  Virus  Tests  on  Purified  Bulk 


Case  A 

CaseB 

Case  C2 

CaseD' 

CaseE' 

status 

Presence  of  vims' 

- 

- 

+ 

+ 

(+)' 

Virus-like  particles' 

- 

- 

- 

- 

(+)3 

Retrovirus-like  partk:les' 

- 

+ 

- 

- 

(+)» 

Virus  identified 

notapplKable 

+ 

+ 

+ 

- 

Virus  pathogenic  for  humans 

not  applicatile 

^ 

.4 

+ 

unknown 

Action 

Process  characterization  of  viral 

yes' 

yes' 

yes' 

yes* 

yes^ 

clearance  using  nonspecific 

"  - 

•■ 

"model"  viruses 

Process  evaluation  of  viral  clear- 

no 

yes* 

yes* 

yes* 

yes' 

ance  using  "relevant"  or  spe- 

cific "model"  viruses 

Test  for  virus  in  purified  bulk 

not  applk:able 

yes* 

yes» 

yes» 

yes* 

'  Results  of  virus  tests  for  the  cell  sut>strate  and/or  at  the  unprocessed  bulk  level.  Cell  cultures  used  for  production  which  are  contaminated 
with  viruses  will  generally  not  be  acceptable.  Endogenous  viruses  (such  as  retroviruses)  or  viruses  that  are  an  integral  part  of  ttie  MCB  may  be 
acceptable  if  appropriate  viral  clearance  evaluation  procedures  are  followed. 

2  The  use  of  source  material  which  is  contaminated  with  viruses,  whether  or  not  they  are  known  to  t>e  infectious  and/or  pathogenic  in  humans, 
will  only  tie  acceptat)le  urxjer  very  exceptional  circumstarKes. 

3  Virus  has  been  observed  by  either  direct  or  indirect  methods. 
*  Believed  to  be  nonpathogenic. 
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s  Characterization  of  clearance  using  nonspecific  "modei"  viruses  should  he  performed. 

B  Process  evaluation  for  "relevanT  viruses  or  specific  "model"  viruses  shoun  be  performed. 

'See  text  under  Case  E. 

8The  at>sence  of  detectat)le  virus  should  be  confirmed  for  purified  bulk  by  nrwans  of  suitable  methods  having  high  specificity  and  sensitivity  for 
the  detection  of  the  virus  in  question.  For  the  purpose  of  marketirig  authorization,  data  from  at  least  3  tots  of  purified  bulk  manufactured  at  pitot- 
plant  or  commeraal  scale  shoukj  be  provided.  However  for  cell  lines  such  as  CHO  cells  for  whk:h  the  endogenous  partides  have  been  exten- 
sively characterized  and  adequate  clearance  has  been  demonstrated,  it  is  not  usually  necessary  to  assay  for  the  presence  of  the  noninfectious 
particles  in  purified  bulk. 


Appendix  1 

Pnxiucts  Derived  from  Oiaractaized  CeU 
Banks  Which  Were  Subsequently  Grown  In 
Vivo 

For  products  manufactured  from  fluids 
harvested  from  animals  inoculated  with  cells 
from  characterized  banks,  additional 
information  regarding  the  animals  should  be 
provided. 

Whenever  possible,  animals  used  in  the 
manufacture  of  biotechnological/biological 
products  should  be  obtained  from  well 
defined,  speciHc  pathogen-&«e  colonies. 
Adequate  testing  for  appropriate  viruses, 
such  as  those  listed  in  Table  3,  should  be 
performed.  Quarantine  procedures  for  newly 
arrived  as  well  as  diseased  animals  should  be 
described,  and  assurance  provided  that  all 
containment,  cleaning,  cmd  decontamination 
methodologies  employed  within  the  facility 
are  adequate  to  contain  the  spread  of 
adventitious  agents.  This  may  be 
accomplished  through  the  use  of  a  sentinel 
program.  A  listing  of  agents  for  which  testing 
is  performed  should  also  be  included. 
Veterinary  support  services  should  be 
available  on-site  or  within  easy  access.  The 
degree  to  which  the  vivarium  is  segregated 
from  other  areas  of  the  manufacturing  bcility 
should  be  described.  Personnel  practices 
should  be  adequate  to  ensure  safety. 


Procedures  for  the  maintenance  of  the 
animals  should  be  fully  described.  These 
would  include  diet,  cleaning  and  feeding 
schedules,  provisions  for  periodic  veterinary 
care  if  applicable,  and  details  of  special 
handling  that  the  animals  may  require  once 
inoculated.  A  description  of  the  priming 
regimen(s)  for  the  animals,  the  preparation  of 
the  inoculum,  and  the  site  and  route  of 
inoculation  should  also  be  included. 

The  primary  harvest  material  trom  animals 
may  be  considered  an  equivalent  stage  of 
manufacture  to  unprocessed  bulk  harvest 
from  a  bioreactor.  Therefore,  all  testing 
considerations  previously  outlined  in  section 
IV.  of  this  document  should  apply.  In 
addition,  the  manufacturer  should  assess  the 
bioburden  of  the  unprocessed  bulk, 
determine  whether  the  material  is  free  of 
mycoplasma,  and  perform  species-sp)ecLfic 
assay(s)  as  well  as  in  vivo  testing  in  adult  and 
suckling  mice. 

Appendix  2 

The  Choice  of  Viruses  for  Viral  Clearance 
Studies 

A.  Examples  of  Useful  "Model"  Viruses: 
1.  Nonspecific  "model"  viruses  representing 
a  range  of  physico-chemical  structures: 

•  SV40  (Polyomavirus  maccacae  1),  human 
polio  virus  1  (Sabin),  animal  parvovirus  or 
some  other  small,  nonenveloped  viruses; 


•  a  parainfluenza  virus  or  influenza  virus, 
Sindbis  virus  or  some  other  medium-to-large, 
enveloped,  RNA  viruses; 

•  a  herpes  virus  (e.g.,  HSV-1  or  a 
pseudorabies  virus),  or  some  other  medium- 
to-large,  DNA  viruses. 

These  viruses  are  examples  only  and  their 
use  is  not  mandatory. 

2.  For  rodent  cell  substrates  murine 
retroviruses  are  commonly  used  as  specific 
"model"  viruses. 

B.  Examples  of  Viruses  That  Have  Been  Used 
in  Viral  Qearance  Studies 

Several  viruses  that  have  been  used  in  viral 
clearance  studies  are  listed  in  Table  A-1. 
However,  since  these  are  merely  examples, 
the  use  of  any  of  the  viruses  in  the  table  is 
not  considered  mandatory  and  manubcturers 
are  invited  to  consider  other  viruses, 
especially  those  that  may  be  more 
appropriate  for  their  individual  production 
processes.  Generally,  the  process  should  be 
assessed  for  its  ability  to  clear  at  least  three 
different  viruses  %vith  difilBring 
characteristics. 


TABLE  A-1.— Examples  of  Viruses  Which  Have  Been  Used  in  Viral  Clearance  Studies 


Virus 

Family 

Genus 

Natural  Host 

Genome 

Env 

Size(nm) 

Shape 

Resist- 
ance' 

Vesk:ular  Stomatitis  Virus 

Rhabdo 

Veskxjto-vims 

Equine  Bovine 

RNA 

yes 

70x150 

Bullet 

Low 

Parainfluenza  Vims 

Paramyxo 

Paramyxo-vinjs 

Various 

RNA 

yes 

100-200+ 

Pleo/Spher 

Low 

MuLV 

Retro 

TypeC 
oncovirus 

Mouse 

RNA 

yes 

80-110 

Spherical 

Low 

Sindbis  Virus 

Toga 

Alphavirus 

Human 

RNA 

yes 

60-70 

Spherical 

Low 

BVDV 

Flavi 

Pestivirus 

Bovine 

RNA 

yes 

50-70 

Pteo/Spher 

Low 

Pseudo-rabies  Virus 

Herpes 

Swine 

DNA 

yes 

120-200 

Spherical 

Med 

Pdfovirus  Sabin  Type  1 

Pcoma 

Entero-virus 

Human 

RNA 

no 

25-30 

kxna-hedral 

Med 

Encephatomyo-carditis 

Picoma 

Cardk>virus 

Mouse 

RNA 

no 

25-30 

kx)sa-hedral 

Med 

Vinjs  (EMC) 

ReovirusS 

Roe 

Orthoreo-virus 

Various 

DNA 

no 

60-80 

Spherical 

Med 

SV40 

Papova 

Poiyomavinjs 

Monkey 

DNA 

no 

40-60 

Icosa-hedral 

Very  high 

Parvoviruses  (canine,  por- 

Parvo 

Panravirus 

Canine  Por- 

DNA 

no 

1ft-24 

kx>sa-hedral 

Very  high 

cine) 

cine 

Resistance  to  phystOHshemical  treatments  based  on  studies  of  productton  processes.  Restslance  is  relative  to  the  specific  treatment  and  it  is 
used  in  the  context  of  the  understanding  of  the  btotogy  of  the  virus  and  the  nature  of  the  manufacturing  process.  Actua  results  will  vary  accord- 
ing to  the  treatmenL  These  viruses  are  examples  only  and  their  use  is  not  conskJered  manctatory. 


Appendix  3 

A.  Statistical  Ck>nsideTations  for  Assessing 
Virus  Assays 

Virus  titrations  sufiier  the  problems  of 
variation  common  to  all  biological  assay 
systems.  Assessment  of  the  accuracy  of  the 
virus  titrations  and  reduction  fectors  derived 


from  them  and  the  validity  of  the  assays 
should  be  performed  to  define  the  reliability 
of  a  study.  The  objective  of  statistical 
evaluation  is  to  establish  that  the  study  has 
been  carried  out  to  an  acceptable  level  of 
virological  competence. 

1.  Assay  methods  may  be  either  quantal  or 
quantitative.  Quantal  methods  include 


infectivity  assays  in  animals  or  in  tissue- 
culture-infectious-dose  (TCID)  assays,  in 
which  the  animal  or  cell  culture  is  scored  as 
either  infected  or  noL  Infectivity  titers  are 
then  measured  by  the  profmrtion  of  animals 
or  culture  infected.  In  quantitative  methods, 
the  infectivity  measured  varies  continuously 
with  the  virus  input  Quantitative  methods 
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include  plaque  assays  where  each  plaque 
counted  corresponds  to  a  single  infectious 
unit.  Both  quantal  and  quantitative  assays  are 
amenable  to  statistical  evaluation. 

2.  Variation  can  arise  within  an  assay  as  a 
result  of  dilution  errors,  statistical  effects, 
and  differences  within  the  assay  system 
which  are  either  unknown  or  difficult  to 
control.  These  effects  are  likely  to  be  greater 
when  different  assay  runs  are  compared 
(between-assay  variation)  than  when  results 
within  a  single  assay  nm  are  compared 
(within-assay  variation). 

3.  The  95  percent  confidence  limits  for 
results  of  within-assay  variation  normally 
should  be  on  the  order  of  ±0.5  logio  of  the 
mean.  Within-assay  variation  can  be  assessed 
by  standard  textbook  methods.  Between- 
assay  variation  can  be  monitored  by  the 
inclusion  of  a  reference  preparation,  the 
estimate  of  whose  potency  should  be  within 
approximately  0.5  logio  of  the  mean  estimate 
established  in  the  laboratory  for  the  assay  to 
be  acceptable.  Assays  with  lower  precision 
may  be  acceptable  with  appropriate 
justification. 

4.  The  95  percent  confidence  limits  for  the 
reduction  factor  observed  should  be 
calculated  wherever  {Ktssible  in  studies  of 
clearance  of  "relevant"  and  specific  "model" 
viruses.  If  the  95  pmrcent  confidence  limits 
for  the  viral  assays  of  the  starting  material  are 
■fs,  and  for  the  viral  assays  of  the  material 
after  the  step  are  -fa,  the  95  percent 
confidence  limits  for  the  reduction  &ctor  are 


B.  Probability  of  Detection  of  Viruses  at  Low . 
Concentrations 

At  low  virus  concentrations  (e.g.,  in  the 
range  of  10  to  1,000  infectious  particles  per 
liter)  it  is  evident  that  a  sample  of  a  few 
milliliters  may  or  may  not  contain  infectious 
particles.  The  probability,  p,  that  this  sample 
does  not  contain  infectious  viruses  is: 
p  =  ((V-v)A^)n 

where  V  (liter)  is  the  overall  volume  of  the 
material  to  be  tested,  v  (liter)  is  the  volume 
of  the  sample  and  n  is  the  absolute  number 
of  infectious  particles  statistically  distributed 
inV. 

If  V  »  V,  this  equation  can  be  approximated 
by  the  Poisson  distribution: 
p  =  e-" 

where  c  is  the  concentration  of  infectious 
particles  per  liter, 
or,  c  =  In  p  /-v 

As  an  example,  if  a  sample  volume  of  1  mL 
is  tested,  the  probabilities  p  at  virus 
concentrations  ranging  from  10  to  1,000 
infectious  particles  per  liter  are: 


10 


100      1,000 


p         0.99     0.90     0.37 

This  indicates  that  for  a  concentration  of 
1,000  viruses  per  liter,  in  37  percent  of 
sampling,  1  mL  will  not  contain  a  virus 
particle. 

If  only  a  portion  of  a  sample  is  tested  for 
virus  and  the  test  is  negative,  the  amount  of 
virus  which  would  have  to  be  present  in  the 
total  sample  in  order  to  achieve  a  pK>sitive 
result  should  be  calculated  and  this  value 
taken  into,  account  when  calculating  a 


reduction  factor.  Confidence  limits  at  95 
percent  are  desirable.  However,  in  some 
instances,  this  may  not  be  practical  due  to 
material  limitations. 

Appendix  4 

Calculation  of  Reduction  Factors  in  Studies 
to  Determine  Viral  Clearance 

The  virus  reduction  foctor  of  an  individual 
purification  or  inactivation  step  is  defined  as 
the  logio  of  the  ratio  of  the  virus  load  in  the 
pre-purification  material  and  the  virus  load 
in  the  post-purification  material  which  is 
ready  for  use  in  the  next  step  of  the  process. 
If  the  following  abbreviations  are  used: 

Starting  material:  vol  v";  titer  10^'; 

virus  load:  (v')(10*). 

Final  material:  vol  v";  titer  10«"; 

virus  load:  (v")(10«"), 

the  individual  reduction  foctors  Ri  are 
calculated  according  to 

10"i  =  (v')(10«')  /  (v")(10»") 
This  formula  takes  into  account  both  the 
titers  and  volumes  of  the  materials  before  and 
after  the  purification  step. 

Because  of  the  inherent  imprecision  of 
some  virus  titrations,  an  individual  reduction 
factor  used  for  the  calculation  of  an  overall 
reduction  fector  should  be  greater  than  1. 

The  overall  reduction  fector  for  a  complete 
production  process  is  the  saia  logarithm  of 
the  reduction  factors  of  the  individual  steps. 
It  represents  the  logarithm  of  the  ratio  of  the 
virus  load  at  the  beginning  of  the  first  process 
clearance  step  and  at  the  end  of  the  last 
process  clearance  step.  Reduction  foctors  are 
normally  expressed  on  a  logarithmic  scale 
which  implies  that,  while  residual  virus 
infectivity  will  never  be  reduced  to  zero,  it 
may  be  greatly  reduced  mathematically. 

Appendix  5 

Calculation  of  Estimated  Particles  per  Doae 

This  is  applicable  to  those  viruses  for 
which  sm  estimate  of  starting  numbers  can  be 
made,  such  as  endogenous  retroviruses. 
Example: 
I.  Assumptions 

Measured  or  estimated  concentration  of  virus 
in  cell  culture  harvest  =  lO'/mL 
Calculated  viral  clearance  factor  =  >10i' 
Volume  of  culture  harvest  needed  to  make 
a  dose  of  product  =  1  liter  (10%iL) 
n.  Calculation  of  Estimated  Particles/Dose 

(10^  virus  units/ml)  x  (10^  mUdose) 
Clearance  faaor>lO^^ 


l(f  particles/dose 
Clearance  factor  >10" 


•      =  <10^  particles/dose 

Therefore,  less  than  one  particle  per  million 
doses  would  be  expected. 


Dated:  September  16, 1998. 
WiUiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  To  the  Director, 
National  Cancer  Institute. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
To  the  Director,  National  Cancer  Institute. 

Date:  October  2, 1998. 

Time:  2:00  pm  to  3:00  pm. 

Agenda:  To  update  committee  on  the 
progress  of  the  NQ  working  groups. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  7,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Susan  J.  Waldrop, 
Executive  Secretary,  National  Institutes  of 
Health,  National  Cancer  Institute,  Office  of 
Science  Policy,  Bethesda,  MD  20892,  301/ 
496-1458. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  16, 1998. 
LaVeme  Y.  StringBeld, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-25510  Filed  9-23-98;  8:45  am] 
BILUNO  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
die  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  October  7, 1998. 

Time:  2:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIH/NINDS/SRB,  Federal  Building. 
Room  9C10,  7550  Wisconsin  Avenue, 
Bethesda,  MD  20892-9175,  (Telephone 
Conference  Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  PHS,  DHHS,  Federal  Building,  room 
9C10,  7550  Wisconsin  Avenue,  Bethesda.  MD 
20892,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences.  National  Institutes  of  Health. 
HHS) 

Dated:  September  16. 1998. 
UVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-25509  Filed  9-23-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu«  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Conunittee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Date:  October  22-23. 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20452. 

Contact  Person:  Mary  J.  Stephens-Frazier, 
Ph.D.,  Scientific  Review  Administrator, 
National  Institute  of  Nursing  Research, 
National  Institutes  of  Health/PHS/DHHS. 
Natcher  Building,  Room  3AN32,  Bethesda, 
MD  20892.  (301)  594-597. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.361.  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  15, 1998. 
LaVone  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-25511  Filed  9-23-98;  8:45  am] 

WLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


Date:  October  14. 1998. 

Time:  12:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIDCD,  6120  Executive  Blvd.,  Suite  400C, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  George  M.  Bamas.  Phd, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities/NIDCD,  6120  Executive  Blvd. 
Bethesda,  MD  20892,  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafiiess  and  Communicative 
DisOTdeis,  National  Instimtes  of  Health,  HHS) 

Dated:  September  17, 1998. 
UVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-25512  Filed  9-23-98;  8:45  am] 
■LUNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nafl.  Inst  on  Deafness  &  Other 
Communication  Disorders;  Notice  of 
Closed  Meeting 

Pxu^uant  to  section  10(d)  of  the 
Federal  Advisoiy  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6],  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Naf  I.  Inst  on  Deafness  &  Other 
Communication  Disorders;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Deafness 
and  Other  Commimication  Disorders 
Advisory  Council,  October  7. 1998,  8:30 
AM  to  October  7, 1998,  3:00  PM, 
National  Institutes  of  Health,  9000 
Rcxiville  Pike.  Building  31.  C  Wihg. 
Conf.  Rm.  6,  Bediesda.  MD.  20892 
which  was  pubUshed  in  the  Federal 
Register  on  September  9, 1998, 
63FR48236. 

The  meeting  notice  has  been  amended 
to  cancel  the  October  6  Planning 
Subcommittee  meeting.  The  meeting  is 
partially  Closed  to  the  pubUc. 

Dated:  September  17, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-25513  Filed  9-23-98;  8:45  am] 
BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
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552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group  Health 
Behavior  and  Prevention  Review  Conunittee. 

Date:  October  15. 1998. 
rime.  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel,  950  24th  Street, 
NfW.,  Washington.  EtC  20037. 

Contact  Person:  Lawrence  C.  Chaitkin, 
PHD,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities.  National 
Institute  of  Mental  Health,  NIH,  Parklawn 
Building,  5600  Fishers  Lane,  Room  9C-26. 
Rockville,  MD  20857,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group 
Treatment  Assessment  Review  Committee. 

Date:  October  15-16, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Piace:  One  Washington  Circle  Hotel.  One 
Washington  Circle.  N.W.,  Washington,  DC. 
20037. 

Contact  Person:  Henry  J.  Haigler,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
MenUl  Health.  NDi.  Parklawn  Building.  5600 
Fishers  Lane,  Room  9-105,  Rockville,  MD 
20857,301-443-3367. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group  Clinical 
Psychopathology  Review  Conunittee. 

Date:  October  15-16, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street.  NW, 
Washington,  DC  20037. 

Contact  Person;  Jack  D.  Maser,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857,301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group  Mental 
Disorders  of  Aging  Review  Conunittee. 

Date:  October  15-16, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel.  2121  P  St., 
NW,  Washington,  DC  20037. 

Contact  Person:  David  Chananie,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Parklawn  Building.  5600 
Fishers  Lane.  Room  9Cl8.  Rockville,  MD 
20857,  301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group  Child 


Psychopathology  and  Treatment  Review 
Committee. 
Date:  October  19-20, 1998. 
Time:  8:30  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Robert  H.  Stretch,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857,  301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group  Violence 
and  Traumatic  Stress  Review  Committee. 
Date:  October  19-20, 1998. 
Time:  8:30  AM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday,  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20852. 

Contact  Person:  Mary  Sue  Krause, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26,  Rockville,  MD 
20857,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group  Child/ 
Adolescent  Development,  Risk,  and 
Prevention  Review  Committee. 
Date:  October  22-23, 1998. 
Time:  8:30  AM  to  6:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Victoria  S.  Levin, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26,  Rockville,  MD 
20857,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
•Mental  Health  Initial  Review  Group 
Perception  and  Cognition  Review  Committee. 
Date:  October  22-23, 1998. 
Time:  9:00  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle.  N.W.,  Washington,  DC 
20037. 

Contact  Person:  Russell  E.  Martenson, 
PHD,  Scientific  Review  Administrator. 
Divis!on  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH,  Parklawn 
Building,  5600  Fishers  Lane,  Room  9-101, 
Rockville,  MD  20857,  301-443-3936. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group  Social 
and  Group  Processes  Review  Committee. 
Date:  October  29-30,  1998. 
Time:  8:00  AM  to  6:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 
Contact  Person:  Shelia  O'Malley,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26,  Rockville,  MD 
20857,  301-443-6470. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

September  15, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-25515  Filed  9-23-98;  8:45  am] 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosiu«  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biological  and 
Physiological  Sciences  Special  Emphasis 
Panel. 

Date:  October  1 ,  1998. 

Time:  2:00  pm  to  3:30  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Camilla  Day,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6152,  MSC  7840, 
Bethesda,  MD  20892,  (301)  435-1037. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenlei  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
MGN-01. 

Date:  October  16, 1998. 

Time:  11:00  am  to  3:00  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW,  Washington,  DC 
20036. 
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Contact  Person:  Camilla  Day,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6152,  MSC  7840, 
Bethesda,  MD  20892,  (301)  435-1037. 

Name  of  Committee:  Biobehavioral  and 
Social  Sciences  Initial  Review  Group  Social 
Sciences  and  Population  Study  Section. 
Date;  October  22-23. 1998. 
Time:  8:00  am  to  5:00  pm 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  4 
Rhode  Island  Avenue,  NW,  Washington,  DC 
20036. 

Contact  Person:  Robert  Weller.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5200, 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1259. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Initial  Review  Group 
Biochemical  Endocrinology  Study  Section. 
Date:  October  22-23, 1998. 
Time:  8:30  am  to  5:00  pm 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW, 
Washington,  DC  20015. 

Contact  Person:  Michael  Knecht,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6176,  MSC  7892. 
Bethesda,  MD  20892.  (301)  435-1046. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Biochemistry  Study 
Sfictioo 
Date:  October  22-23, 1998. 
Time:  8:30  am  to  5:00  pm 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Granlibakken  Management 
Company.  Tahoe  City.  CA  96145. 

Contact  Person:  Chhanda  L.  Ganguly, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739. 

Name  of  Committee:  Inmiunological 
Sciences  Initial  Review  Group,  Allergy  and 
Immunology  Study  Section. 
Date:  October  22-23, 1998. 
Time:  8:30  am  to  4:00  pm 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Ramada,  8400  Wisconsin 
Ave,  Bethesda,  MD  20814. 

Contact  Person:  Eugene  M.  Zinunerman, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  4202,  MSC  7812,  Bethesda,  MD  20892, 
(301)  435-1220. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  1. 
Date:  October  22-23. 1998. 
Time:  8:30  am  to  5:00  pm 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Ave.,  Washington,  DC  20007. 

Contact  Person:  Timothy  J.  Henry, 
Scientific  Review  Administrator,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group,  Bio- 
Oiganic  and  Natural  Products  Chemist^ 
Study  Section. 

Date:  October  22-23, 1998. 

Time:  9:00  am  to  5:00  pm 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Mike  Radtke,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4176,  MSC  7806, 
Bethesda,  MD  20892,  (301)  435-1728. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.333,  Clinical  Research, 
93.333.  93.337.  93.393-93.396.  93.837- 
93.844;  93.306.  Comparative  Medicine, 
93.306,  93.846-93.878,  93.892,  93.893, 
National  Institutes  of  Health.  HHS) 

Dated:  September  16, 1998. 
UVerne  Y.  Stringfidd. 
Committee  Management  Officer,  NIH. 
[FR  Doc  98-25508  Filed  9-23-98;  8:45  am] 

BILUNa  CO06  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
aosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  wrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biobehavioral  and 
Social  Sciences  Initial  Review  Group  Human 
Development  and  Aging  Subcommittee  2. 

Dote;  October  14-15, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agepda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  Micklin.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5198, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
1258. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dote;  October  14-15, 1998. 
Time:  9«0  AM  to  5KK)  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wincopin  Circle-Coliunbia  Sheraton 
Hotel,  Columbia.  MD  21044. 

Contact  Person:  Herman  Teitelbaum,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5190, 
MSC  7846.  Bethesda,  MD  20892. 

Name  of  Committee:  Biobehavioral  and 
Social  Sciences  Initial  Review  Group,  Human 
Development  and  Aging  Subcommittee  1. 
Dote:  October  15-16, 1998. 
Time:  9KX)  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Chevy  Chase 
Pavilion,  4300  Military  Road.  NW, 
Washington,  DC  20015. 

Contact  Person:  Anita  Miller  Sostek,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5202. 
MSC  7848.  Bethesda.  MD  20892.  301-435- 
1260. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Initial  Review  Group, 
Surgery  and  Bioengineering  Study  Section. 
Dote:  October  19-20, 1998. 
Time:  8:00  AM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Geoigetown  Holiday  Iim, 
Washington,  DC  20007. 

Contact  Person:  Teresa  Nesbitt,  DVM,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118. 
MSC  7854,  Bethesda,  MD  20892  (301)  435- 
1172. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-SSS- 
W(16). 
Date:  October  19-20, 1998. 
Time:  8:00  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  2  Montgomery  Village 
Avenue,  Gaithersbui^,  MD  20879. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM. 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5126.  MSC  7854.  Bethesda,  MD  20892 
(301)  435-1174. 

Name  o/ComniJttee;  Biophysical  and 
Chemical  Sciences  Initial  Review  Ooup 
Physical  Biochemistry  Study  Section. 
Date:  October  19-20. 1998. 
Time:  8:30  AM  to  5:00  PM 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Gopa  Rakhit,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4154, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435-" 
1721. 
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Name  of  Committee:  Pathophysiological 
Sciences  biitial  Review  Group  Respiratory 
and  Applied  Physiology  Study  Section. 
Z>ate.- October  19-20,  1998. 
Time:  8:30  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  Everett  E.  Sinnett,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 

1016,  ev sinnett@nih.gov. 

A/lame  of  Committee:  Nutritional  and 
Metabolic  Sciences  Initial  Review  Group 
Nutrition  Study  Section. 
Dote;  October  19-20,  1998. 
Time:  8:30  AM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Woodfin  Suite  Hotel.  1380  Piccard 
Drive,  Rockville,  MD  20850. 

Contact  Person:  Sooja  K.  Kim.  PHD,  RD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6158, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1780. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-SB 
(01) 

Date:  October  20.-1998. 

Time:  8:00  AM  to  9:00  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Ave,  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Teresa  Nesbitt,  DVM,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118, 
MSC  7854.  Bethesda.  MD  20892,  (301)  435- 
1172. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group  Pathology  A 
Study  Section. 

Date:  October  20-21, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contract  Person:  Lay  Pinkus,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132, 
MSC  7802,  Bethesda,  MD  20892.  (301)  435- 
1214. 

A/lame  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group 
Microbial  Physiology  and  Genetics 
Subcommittee  2. 

Date:  October  21-22. 1998. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Bethesda,  MD  20814. 

Contract  Person:  Gerald  Liddel,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1150. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  21-22, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave,  Chevy  Chase,  MD  20815. 

Contract  Person:  Christine  Melchior,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4102. 
MSC  7816.  Bethesda.  MD  20892.  (301)  435- 
1713. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Qinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  September  17. 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  98-25514  Filed  9-23-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4370-N-03I 

Announcement  of  0MB  Approval 
Numt)er  for  Fiscal  Year  1999 
Multifamily  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  Request  for  Qualifications 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Announcement  of  OMB 
Approval  Number. 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  OMB  approval  number 
for  the  collection  of  information 
pertaining  to  the  Fiscal  Year  1999 
Multifamily  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  Request  for  Qualifications. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Dipman  or  William  S. 
Richbourg,  Program  Coordinators,  Office 
of  Multifamily  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  Washington,  DC 
20410-4000;  Room  6272;  Telephone 
(202)  708-2495  Fax  (202)  708-5494. 
(This  is  not  a  toll-free  number.)  Hearing 
or  speech-impaired  individuals  may  call 
1-800-877-8399  (Federal  InformaUon 
Relay  Service  TTY).  Internet  address: 

Geoi^ge C. Dipman@hud.gov  or 

William_S._Richbourg@hud.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended),  this  notice 
advises  that  OMB  has  responded  to  the 
Department's  request  for  approval  of  the 
information  collection  pertaining  to 


Fiscal  Year  1999  Multifamily  Housing 
Mortgage  and  Housing  Assistance 
Restructuring  Program  Request  for 
QuaUfications,  published  at  63  FR 
44102,  on  August  17, 1998.  The  OMB 
approval  number  for  this  information 
collection  is  2502-0531,  which  expires 
on  February  28, 1999. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information, 
unless  it  displays  a  currently  vahd  OMB 
control  niunber. 

Dated:  September  18, 1998. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
(FR  Doc.  98-25566  Filed  9-23-98;  8:45  am] 

BILUNG  CODE  4210-32-«l 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  090998q 

Availability  of  an  Environmental 
Assessment  and  Receipt  of 
Applications  for  Incidental  Take 
Permits  for  the  Operation  of  Pacific 
Gas  and  Electric  Company's  Pittsburg 
and  Contra  Costa  Power  Plants 
Circulating  Water  Systems, 
Sacramento-San  Joaquin  Estuary, 
Califomia 

AGENCIES:  Fish  and  WildUfe  Service, 
Interior;  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  availability/receipt  of 
applications. 


SUMMARY:  This  notice  advises  the  public 
that  Pacific  Gas  and  Electric  Company 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  and  the  National 
Marine  Fisheries  Service  (NMFS)  for 
incidental  take  permits  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  proposed  permit  issued 
by  the  Service  would  authorize  the 
incidental  take  of  the  threatened  delta 
smelt  [Hypomesus  transpacificus),  the 
endangered  Califomia  clapper  rail 
[Rallus  longirostris  obsoletus],  the 
endangered  Califomia  least  tem  [Sterna 
antiUamm  (=albifrons)  browni),  and  the 
endangered  salt  marsh  harvest  mouse 
{Reithrodontomys  raviventris)  during 
the  implementation  of  Pacific  Gas  and 
Electric  Company's  Multispecies  Habitat 
Conservation  Plan  (Conservation  Plai^. 
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The  proposed  Service-issued  permit 
also  would  authorize  future  incidental 
take  of  Sacramento  splittail 
[Pogonichthys  macrolepidotus), 
currently  proposed  for  listing  as 
threatened,  should  it  become  listed 
imder  the  Endangered  Sj>ecie8  Act.  The 
proposed  permit  issued  by  NMFS  would 
authorize  the  incidental  take  of  the 
endangered  winter-run  chinook  salmon 
[Oncorhynchus  tshawytscha)  and 
threatened  Central  Valley  steelhead 
[Oncorhynchus  mykiss)  during  the 
implementation  of  the  Conservation 
Plan.  The  proposed  take  would  occiir 
incidental  to  power  plant  operations 
and  related  activities  on  Pacific  Gas  and 
Electric  Company's  lands  at  the 
Pittsburg  and  Contra  Costa  Power  Plants 
in  Contra  Costa  County,  California,  and 
incidental  to  restoration  activities  at  the 
Montezuma  Enhancement  Site,  Solano 
County,  California.  The  permits  would 
be  in  eSecX  for  15  years. 

The  Service  and  NMFS  announce  the 
availabiUty  for  public  comment  of  the 
permit  appUcations,  including  the 
associated  proposed  Conservation  Plan 
fully  describing  the  proposed  project, 
minimization  and  mitigation  measures, 
and  the  accompanying  Implementing 
Agreements.  The  Service  and  NMFS 
also  annoimce  the  availabiUty  of  an 
Environmental  Assessment  for  the 
incidental  take  permit  applications.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
DATES:  Written  comments  on  the  permit 
applications,  Conservation  Plan. 
Enviroimiental  Assessment  and 
Implementing  Agreements  should  be 
received  on  or  before  October  26, 1998. 
ADDRESSES:  Comments  regarding  the 
application  or  adequacy  of  the 
Conservation  Plan,  Environmental 
Assessment  and  Implementing 
Agreements  with  respect  to  delta  smelt, 
Sacramento  splittail,  California  clapper 
rail.  CaUfomia  least  tern,  and  salt  marsh 
harvest  mouse,  or  other  species  for 
which  the  Service  has  responsibihty, 
should  be  addressed  to  the  Field 
Supervisor,  Fish  and  Wildlife  Service, 
Sacramento  Fish  and  Wildhfe  Office, 
3310  El  Camino  Avenue,  Suite  130, 
Sacramento,  CaUfomia  95821-6340. 

Comments  regarding  the  application 
or  adequacy  of  the  Conservation  Plan, 
Environmental  Assessment  and 
Implementing  Agreements  with  respect 
to  winter-run  chinook  salmon  and 
Central  Valley  steelhead,  or  other 
species  for  which  NMFS  has 
responsibiUty  should  be  addressed  to 
the  National  Marine  Fisheries  Service, 
Southwest  Region.  777  Sonoma  Avenue, 


Santa  Rosa,  CaUfomia  95404-6528. 
General  comments  or  comments 
appUcable  to  both  agencies  can  be  sent 
to  either  or  both  of  the  above  addresses. 
Individuals  wishing  to  receive  copies  of 
the  application.  Conservation  Plan, 
Environmental  Assessment  and/or 
Implementing  Agreements  for  review 
should  immediately  contact  either  of  the 
above  offices.  Dociunents  also  will  be 
available  for  pubUc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Thabault  or  Matthew  Vandenberg, 
Fish  and  WildUfe  Service,  Sacramento 
Fish  and  WildUfe  Office,  (916)  979- 
2725,  or  Penny  Ruvelas,  National 
Marine  Fisheries  Service,  (707)  575- 
6050. 

SUPPt.EMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  and  its 
implementing  Federal  regulations 
prohibit  the  "taking"  of  a  species  Usted 
as  endangered  or  threatened.  However, 
the  Service  and  NMFS,  under  limited 
circumstances,  may  issue  permits  to 
aUow  take  of  endangered  or  threatened 
wildUfe  species  if  such  taking  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  threatened  and 
endangered  species  are  codified  in  50 
CFR  17.22  and  17.32,  and  50  CFR 
222.22  and  222.24-28. 

Background 

The  Pacific  Gas  and  Electric  Company 
seeks  coverage  for  take  of  the  federally 
Usted  winter-run  chinook  salmon. 
Central  Valley  steelhead,  delta  smelt. 
CaUfomia  clapper  rail,  CaUfomia  least 
tem,  and  salt  marsh  harvest  mouse,  as 
well  as  the  proposed  Sacramento 
spUttail.  (collectively  "covered 
species"),  incidental  to  the  operation  of 
the  Pittsburg  and  Contra  Costa  Power 
Plants.  The  actions  proposed  to  be 
covered  by  the  Conservation  Plan  and 
its  associated  incidental  take  permits 
are:  (1)  operations  of  the  two  power 
plants'  circulating  water  systems;  (2) 
maintenance  and  repair  activities  at  the 
power  plants;  (3)  enhancement  of 
aquatic  and  terrestrial  habitats  at  the 
Montezuma  Enhancement  Site;  and  (4) 
monitoring  activities.  Each  of  these 
actions  may  result  in  take  of  one  or 
more  of  the  Usted  species  or  in 
circumstances  leading  to  the  take  of  one 
or  more  of  the  Usted  species.  The 
Conservation  Plan  is  designed  to 
include  flexibiUty  in  its 
implementation;  a  series  of 
circvunstances  or  "thresholds"  are 
described  which  would  require 
adjustments  to  the  power  plants' 
circulating  water  systems  and 


maintenance  and  repair  schediUes. 
Thresholds  triggering  adjustments  to  the 
plan  include  seasonal  reductions  in 
circulating  water  flow  by  operating  the 
circulating  water  pimips  under  variable 
speed  drive  mode  and  seasonal 
restrictions  on  repair  and  maintenance 
activities  within  terrestrial  habitats 
suitable  for  covered  species. 

As  a  part  of  the  Conservation  Plan, 
Pacific  Gas  and  Electric  Company 
proposes  to  monitor  the  impacts  to 
covered  species  resulting  from  the 
operations  of  the  circulating  water 
systems,  the  repair  and  maintenance 
programs,  and  the  construction  and 
operation  of  the  Montezuma 
Enhancement  Site.  The  Conservation 
Plan  also  includes  measures  to 
minimize  the  impact  of  the  take,  such  as 
seasonal  restrictions  on  operations  and 
repairs  and  maintenance.  The 
Conservation  Plan  also  addresses  the 
sale  of  the  two  power  plants,  expected 
to  occur  in  the  near  future. 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  four  alternatives  plus  a 
no-action  alternative.  Alternative  1,  the 
proposed  action,  consists  of  the 
issuance  of  incidental  take  permits  to 
Pacific  Gas  and  Electric  Company  and 
implementation  of  the  Conservation 
Plan. 

Under  Alternative  2,  Pacific  Gas  and 
Electric  Company  would  install 
mechanical  draft  cooling  towers  at  the 
Pittsburg  and  Contra  Costa  Plants  and 
would  enhance  aquatic  and  wetland 
habitat  at  the  Pittsburg  Power  Plant  site. 
This  closed-cycle  system  configuration 
would  recirculate  100  percent  of  the 
circulating  water  flow  through  the 
cooling-tower  system.  The  closed  cycle 
system  would  reduce  the  volume  of 
condenser  cooling  water  to  about  95 
percent  of  that  used  in  the  existing 
design  conditions. 

Under  Alternative  3,  Paofic  Gas  and 
Electric  Company  would  decrease 
circulating  water  flows  below 
thresholds  estabUshed  in  the  Proposed 
Action  between  February  1  and  July  31 
and  enhance  aquatic  and  wetland 
habitat  at  the  Montezuma  Enhancement 
Site.  Circulating  water  flows  could  be 
less  than  80  percent  of  design  flow  at 
the  Pittsburg  Power  Plant  and  less  than 
95  percent  of  design  flow  at  the  Contra 
Costa  Power  Plant.  Cooling-water  flows 
could  be  reduced  by  reducing  plant 
operation  from  Febmary  1  through  July 
31,  when  fish  species  are  most 
susceptible  to  entrainment  in  the 
cooling-water  systems.  Reductions  in 
cooling-water  flows  could  be  expected 
to  have  a  corresponding  percent 
reduction  in  potential  entrainment  and 
impingement  losses.  Enhancement  of 
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aquatic  and  wetland  habitat  at  the 
Montezuma  Enhancement  Site  imder 
Alternative  3  would  be  the  same  as  that 
described  under  the  proposed  action. 

Under  Alternative  4,  Pacific  Gas  and 
Electric  Company  would  replace  the 
existing  fish  screens  at  Units  1-6  at  the 
Pittsburg  Power  Plant  and  Units  6  and 
7  at  the  Contra  Costa  Power  Plant  with 
screens  having  smaller  mesh  sizes  (e.g., 
1/8  by  V2  inch)  and  lower  approach 
velocities  according  to  NMFS  and  the 
California  Department  of  Fish  and  Game 
guidelines.  The  smaller  mesh  sizes  and 
lower  prescribed  approach  velocities 
necessitate  additional  major  changes  in 
the  intake  structures  including:  (1)  an 
increase  in  the  overall  cross-sectional 
area  of  the  intake  bays  (to  reduce 
approach  velocities);  (2)  the  need  for 
continuous  rotating  screens  (to  clean  the 
smaller  mesh  screens);  and  (3)  the  need 
for  fish  bypass  and  return  systems  (to 
collect  fish  entrapped  in  the  fish-screen 
cleaning  system  and  return  them  safely 
to  the  Delta  at  a  safe  distance  from  the 
intake  systems  of  the  plants). 

Under  the  No-Action  Alternative,  the 
Service  and  NMFS  would  not  issue 
incidental  take  permits,  the  plants 
would  not  continue  to  operate,  Pacific 
Gas  and  Electric  Company  would  not 
implement  species  protection  and 
minimization  measures  as  provided 
under  the  Conservation  Plan,  Pacific 
Gas  and  Electric  Company  would  not 
implement  the  habitat  enhancement 
project  at  the  Montezuma  Enhancement 
site,  nor  would  they  convey  a  perpetual 
conservation  easement  on  the 
Montezimia  Site  to  the  California 
Department  of  Fish  and  Game. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  the  National  Environmental 
Policy  Act  of  1969  regulations  (40  CFR 
1506.6).  The  Service  and  NMFS  wiU 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
the  National  Environmental  Policy  Act 
regulations  and  section  10(a)  of  the 
Endangered  Species  Act.  If  it  is 
determined  that  requirements  are  met, 
permits  will  be  issued  for  incidental 
take  of  the  listed  species. 


Dated:  September  4. 1998. 
Michael  J.  Spear, 

Manager,  California/Nevada  Operations 
Office,  Fish  and  Wildlife  Service,  Region  J, 
Sacramento,  California. 

Dated:  September  15, 1998. 
Kevin  Collins, 

Chief  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  Silver  Spring,  Maryland. 
IFR  Doc.  98-25461  Filed  9-23-98;  8:45  am] 

BILUNG  CODE  3Sia-22-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-2S0-1220-00] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act,  0MB  Approval  Numt>er 
1004-019 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  forms,  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  One  June  26, 1998, 
BLM  pubUshed  a  notice  in  the  Federal 
Register  (63  FR  34918)  requesting 
comments  on  the  proposed  collection. 
The  comment  period  closed  on  August 
25, 1998.  BLM  received  no  comments 
bom  the  public  in  response  to  that 
request.  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  within  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Office  of 
Management  and  Budget,  Interior  Desk 
Officer  (1004-0119),  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503.  Please  provide 
a  copy  of  yoxu  comments  to  the  Bureau 
Clearance  Officer  (WO-630),  Bureau  of 
Land  Management,  1849  C  St.,  N.W.. 
mail  Stop  401  LS,  Washington,  D.C. 
20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  BLM's 
proper  functioning,  including  whether 
or  not  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected:  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

Abstract:  Respondents  supply 
identifying  information  and  data  on 
proposed  commercial,  competitive,  or 
individual  recreational  use, 
respectively,  when  required,  to 
determine  eligibility  for  a  permit.  This 
information  allows  the  Bureau  of  Land 
Management  to  authorize  requested  use 
and  determine  appropriate  fees.  This 
information  wall  also  be  used  to  tabulate 
recreation  use  data  for  the  annual 
Federal  Recreation  Fee  Report  as 
required  by  the  Land  and  Water 
Conservation  Act. 

Bureau  Form  Number:  8370-1. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Recreation  visitors  to  areas  of  the  public 
lands,  and  related  waters,  where  special 
recreation  permits  are  required. 

Estimated  Completion  Time:  .5  hours. 

Annual  Responses:  31 ,000. 

Annual  Burden  Hours:  15,500. 

Bureau  Clearance  Officer:  Carole 
Smith  202-452-0367. 

Dated:  August  26, 1998. 
Carole  J.  Smith, 

Bureau  of  Land  Management,  Information 
CleoTtmce  Officer. 

(FR  Doc.  98-25592  Filed  9-23-98;  8:45  am] 

BILLMQ  COOE  431^44-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ  952  1990  OQ) 

Ariiona:  Announcement  of  Automated 
Land  and  Mineral  Records  System; 
Notice  of  Temporary  Unavailability  of 
Automated  Records 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
new  automated  system  of  records,  the 
Automated  Land  and  Mineral  Record 
System  (ALMRS),  is  being  implemented 
by  the  Bureau  of  Land  Management  in 
Arizona.  The  expected  implementation 
of  this  system  is  November  16, 1998.  In 
preparation  for  the  implementation  of 
this  new  system,  the  Bureau's  current 
ORCA,  Case  Recordation,  and  Mining 
Claim  Recordation  Systems  for  Arizona 
vtrill  continue  to  be  available  for  public 
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viewing.  However,  these  systems  will 
not  be  updated  after  mid-September  for 
approximately  60  days.  Any  new 
actions  will  be  updated  after 
deployment  of  ALMRS.  The  Information 
Access  Centers  will  continue  to  provide 
current  status  through  manual  tracking 
systems  and  the  paper  records. 
ADDRESSES:  See  Supplementary 
Information  section  for  website 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Burger,  Group  Administrator, 
Arizona  State  Office,  Bureau  of  Land 
Management,  222  N.  Central  Avenue, 
Phoenix,  AZ  85004-2203,  (602)  417- 
9200.  Field  Office  telephone  niunbers 
are  listed  in  Supplementary 
Information. 

SUPPLEIiEHTARV  INFORMATION:  ALMRS  is 
a  imique  automated  system  of  records 
which  incorporates  data  from  the 
ciurently  used  automated  record  ^ 
systems:  On-Line  Recordation  and^i^ase 
Access  (ORCA)/Case  Recordation  (CR) 
and  Mining  Claim  Recordation  (MCR). 
Combining  these  systems  creates  a  new 
and  efficient  automated  system  of 
recording,  maintaining,  and  retrieving 
land  use  and  land  availability  to  meet 
BLM's  mission  as  a  land  management 
agency.  ALMRS  will  allow  user  access 
to  automated  public  land  records 
through  the  use  of  computers  by 
viewing  the  application  throughout 
Arizona  BLM's  Information  Access 
Centers  (L\Cs).  The  majority  of  ALMRS 
user  requests  for  information  refers  to 
data  from  land  and  mineral  cases,  and 
will  be  available  from  standard  reports. 
ALMRS  data  will  be  accessible  to  BLM 
personnel;  other  federal,  state,  and  local 
agencies;  private  industry;  and  public 
customers.  However,  access  to 
proprietary  or  confidential  information 
will  be  available  according  to  security. 
Privacy  Act,  and  FOIA  regulations. 

If  you  have  questions  regarding  this 
notice,  you  may  visit  our  website  at: 
http://  azwww.az.blm.gov  or  contact 
any  Arizona  BLM  Office: 
Arizona  State  Office— 602-417-0200 
Arizona  Strip  Field  Office— 801-688- 

3200 
Kingman  Field  Office — 520-757-3161 
Lake  Havasu  Field  Office— 520-505- 

1200 
Hioenix  Field  Office— 602-780-8090 
Safford  Field  Office— 520-348-4400 
Tucson  Field  Office— 520-722-4289 
Yuma  Field  Office— 520-317-3200 

Dated:  September  14, 1998. 
Carol  Burger, 

Group  Administrator,  Public  Info  &  Records. 
IFR  Doc  98-25590  Filed  9-23-98;  8:45  am] 
BHJJNQ  CODE  43ie-32-P 


DEPARTMENT  OF  THE  irfTERIGR 

Bureau  of  Land  Management 

[AZ-4)40-7122-00-S513;  AZA  28793;  AZA 
29640] 

Availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Dos 
Pobres/San  Juan  Proiect  Case  Number 
AZA  28793  and  AZA  29640,  Saff ord 
Field  Office,  Graham  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  availability  of  the 

Draft  Environmental  Impact  Statement. 

SUMMARY:  The  Safford  Field  Office. 
United  States  Department  of  the 
Interior,  Bureau  of  Land  Management 
has  prepared  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the 
proposed  Dos  Pobres/San  Juan  Project, 
as  described  m  the  mining  plan  of 
operations  (MPO)  submitted  by  Phelps 
Dodge  Safford,  Inc.  The  DEIS  analyzes 
the  anticipated  impacts  to  the  hiunan 
environment  resulting  from  the 
development  of  the  Dos  Pobres  and  San 
Juan  copper  ore  deposits,  located  in 
Graham  County  near  Safford,  Arizona, 
by  Phelps  Dodge  Safford,  Inc.  The 
proposed  mining  operation  utilizes 
conventional  open  pits  mining  methods 
combined  with  solvent  extraction 
electrowinning  (SXEW)  refining 
technology  and  is  expected  to  produce 
2.9  billion  pounds  of  copper  over  the 
projected  16  year  life  of  the  mine.  The 
proposed  mining  operation  utilizes 
private  lands  ovraed  by  Phelps  Dodge, 
Inc.,  and  BLM-administered  public 
lands.  Surface  disturbing  impact  are 
anticipated  on  3,332  acres  of  land  of 
which  1,935  acres  are  public  lands 
administered  by  the  BLM. 

As  an  alternative  to  the  mining  plan 
of  operations,  Phelps  Dodge  has 
proposed  a  land  exchange  which 
involves  trading  17,000  acres  of  BLM- 
administered  pubUc  lands  for  3,858 
acres  of  private  lands  owned  by  Phelps 
Dodge,  Inc.  The  BLM-administered 
public  lands,  Phelps  Dodge,  Inc., 
proposes  to  acquire,  are  located  in  the 
Safford  Mining  District  in  the  vicinity  of 
the  Dos  Pobres,  San  Juan  and  Lone  Star 
ore  deposits.  They  are  expected  to  be 
utilized  for  mining-related  purposes. 
The  eleven  private  properties  offered  for 
exchange  to  the  BLM  by  Phelps  Dodge, 
Inc.,  are  all  located  within  the  state  of 
Arizona.  All  eleven-offered  parcels  are 
either  in  holdings  writhin  or  adjacent  to 
large  blocks  of  federal  lands.  If  the  land 
exdiange  alternative  were  to  be 
approved,  the  325  acre  Tavasci  Marsh 
property  would  be  administered  by  the 
National  Park  Service  since  it  is  within 


the  boundaries  of  the  Tuzigoot  National 
Monument  while  the  other  ten-offered 
properties  would  be  managed  by  the 
BLM.  The  offered  lands  either  contain 
high  value  riparian  and  aquatic 
resources  wl^ch  provide  habitat  for  fish 
and  wildlife  including  threatened  and 
endangered  species,  or  will  contribute 
to  resolving  public  land  management 
problems  such  as  access  to  public  lands 
in  the  Dos  Cabezas  Wilderness  Area, 
Cienega  Creek  Resource  Conservation 
Area  and  the  Gila  Box  Riparian  National 
Conservation  Area. 

This  DEIS  was  prepared  to  comply 
with  the  Council  on  Environmental 
Quality's  regulations  (40  CFR  Parts 
1500-1508)  for  implementing  the 
National  Environmental  Policy  Act  of 
1969,  The  Federal  Land  Exchange 
Facilitation  Act  of  1988,  BLM 
regulations  governing  land  exchanges 
(43  CFR  Parts  2090  and  2200).  The 
General  Mining  Law  and  the  BLM 
regulations  governing  mining  operations 
on  public  lands  (43  CFR  Part  3809). 
DATES:  Written  comments  relating  to  the 
DEIS  will  be  accepted  until  November 
25, 1998.  Written  or  oral  comments  may 
also  be  presented  at  the  three  pubUc 
open  houses  to  be  held: 
October  27, 1998.  4:00  p.m.  to  8:00  p.m. 
BLM  Safford  Field  Office,  711  14th 
Avenue.  Safford,  Arizona  85546 
October  28, 1998,  4:00  p.m.  to  8:00  p.m. 
BLM  Tucson  Field  Office.  12661  East 
Broadway,  Tucson,  Arizona  85748 
Octdier  29. 1998.  4:00  p.m.  to  8:00  pm., 
BLM  Phoenix  Field  Office,  2015  West 
Deer  Valley  Road,  Phoenix.  Arizona 
85027 
ADDRESSES:  Send  written  comments  to 
the  Bureau  of  Land  Management, 
Safford  Field  Office,  Attention:  Tom 
Terry,  Project  Manager,  711 14th 
Avenue,  Safford,  Arizona  85546. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
Environmental  Impact  Statement 
analyzes  the  impacts  associated  with 
four  alternatives:  (1)  the  Proposed     ^~^ 
Action  (Phelps  Dodge's  Mining  Plan  of 
Operations);  (2)  a  partial  backfill 
alternative  to  the  proposed  mining  plan 
of  operations;  (3)  the  land  exchange 
alternative  (BLM's  preferred  alternative) 
and;  (4)  the  No  Action  Alternative. 

Phelps  Dodge,  Inc..  holds  844  of  the 
844  mining  claims  that  are  ciurently  on 
file  for  the  17,000  acres  of  BLM- 
administered  public  lands  they  have 
selected  for  acquisition  in  the  land 
exchange  alternative.  2,299  acres  of  the 
Phelps  Dodge  private  lands  to  be 
acqtiired  by  BLM  would  be  withdrawn 
irom  mineral  entry  by  virtue  of  their 
location  within  BLM  or  National  Park 
Service  areas  previously  withdrawn 
from  the  operation  of  the  mining  laws. 
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1,599  acres  of  the  offered  lands  to  be 
acquired  by  BLM  would  remain  open  to 
mineral  entry.  The  potential  for  the 
existence  of  locatable  minerals  on  these 
lands  is  considered  to  be  low  and  no 
future  mining  activities  are  anticipated 
to  occur  on  these  lands. 
FOR  FUTURE  INFORMATION  CONTACT:  Tom 
Terry,  Project  Manager,  at  the  Biureau  of 
Land  Management,  Stafford  Field 
OfBce,  711  14th  Avenue,  Safford, 
Arizona  85546.  Phone  (520)  348-4400. 
Internet  address  is  tterry@az.blm.gov 

Dated:  September  11, 1998. 
Frank  L.  Rowley, 
Acting  Field  Office  Manager. 
[PR  Doc.  98-25372  Filed  9-23-98;  8:45  am] 
MLUNQ  CODE  4310-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managament 
[CA-060-07-1201-0(q 

Meeting  of  the  California  Desert 
District  Advisory  Council 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92—463 
and  94-579,  that  the  Cahfomia  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  will  participate  in  a  field 
tour  of  the  BLM-administered  public 
lands  within  the  Northern  and  Eastern 
Mojave  Management  Planning  area  on 
Thursday,  October  29, 1998,  from  7:30 
a.m.  to  3  p.m.,  and  meet  in  formal 
session  on  Friday,  October  30  from  8 
a.m.  to  5  p.m.,  and  Saturday,  October  31 
from  8  a.m.  to  11:30  a.m.  The  Friday 
and  Saturday  public  meetings  will  be 
held  in  the  Reflections  Room  at  Buffalo 
Bills,  located  at  31700  South  Las  Vegas 
Boulevard,  Primm,  Nevada  (Stateline). 

The  Council  and  members  of  the 
public  will  assemble  for  the  field  tour  at 
the  Buffalo  Bills  parking  lot  at  7:15  a.m., 
and  depart  at  7:30  a.m.  The  tour  will 
focus  on  the  BLM  portion  of  public 
lands  within  the  Northern  and  Eastern 
Mojave  Management  (NEMO)  Planning 
area.  Presentations  and  discussions  will 
focus  on  issues  being  addressed  in  the 
draft  management  plan. 

The  public  is  welcome  to  participate 
in  the  field  tour,  but  should  dress 
appropriately  and  plan  on  providing 
their  own  transportation,  food,  and 
beverage.  Anyone  interested  in 
participating  in  the  field  tour  should 
contact  BLM  public  affairs  staff  at  (909) 
697-5217/5220  for  more  information. 

Agenda  topics  will  include  briefings 
and  discussions  on  the  NEMO  planning 
effort,  budget,  BLM  State  Strategic  Plan, 
recreation  fees  at  the  Imperial  Sand 


Dunes  Recreation  Area,  and  the  Glamis 
Imperial  withdrawal. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Coimdl  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
end  of  the  meeting  for  topics  not  on  the 
agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
California  Desert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management,  Pubhc  Affairs  Office,  6221 
Box  Springs  Boulevard,  Riverside, 
California  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Levitzky  at  (909)  697-5217  or 
Doran  Sanchez  at  (909)  697-5220,  BLM 
California  Desert  District  Public  Affairs. 

Dated:  September  18, 1998. 
Tim  Salt. 

Acting  District  Manager. 
(FR  Doc.  98-25601  Filed  9-23-98;  8:45  am) 

BIUMQ  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-050-1020-00:  GP8-0337] 

Notice  of  Meeting  of  Hells  Canyon 
Subgroup  of  the  John  Day/Snalte 
Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Prineville  District  Office. 
ACTION:  Meeting  of  Hells  Canyon 
Subgroup  of  the  John  Day/Snake 
Resource  Advisory  Coimdl. 

SUMMARY:  A  meeting  of  the  Hells 
Canyon  Subgroup  of  the  John  Day/ 
Snake  Resource  Advisory  Coundl  will 
be  held  on  Odober  23  and  24  at  the 
Quality  Inn,  700  Port  Drive,  in 
Clarkston,  Washington.  The  meeting 
will  be  bom  9:00  a.m.  to  5:00  p.m.  on 
Odober  23,  and  8:00  a.m.  to  3:00  p.m. 
on  October  24.  The  meeting  is  open  to 
the  public.  Public  comments  will  be 
received  at  1:00  p.m.  on  Odober  23.  The 
meeting  will  include  information  and 
processes  concerning  administrative 
procedures  for  the  subgroup,  election  of 
officers,  and  development  of  the 
program  of  work  and  education  needs  of 
the  group. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karyn  Wood,  Wallowa-Whitman 
National  Forest,  P.O.  Box  907, 1550 


Dewey  Avenue,  Baker  City,  Oregon 
97814,  or  call  541-523-6391. 

Dated:  September  17, 1998. 
James  L.  Hancock, 
District  Manager. 

[FR  Doc.  98-25595  Filed  9-23-98;  8:45  am] 
BILUNQ  CODE  431»-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-0e0-143(M)0I 

Temporary  Emergency  Closure  of 
Public  Land  In  Uintah  County,  Utah 

SUMMARY:  Notice  is  hereby  given  that 
the  Vernal  Field  Office  herewith  issues 
a  temporary  emergency  closure  of 
public  land  in  Uintah  County,  Utah, 
effective  Odober  1, 1998.  This  order 
temporarily  closes  1,320  acres  of  public 
land  to  public  use  and  entry.  This 
temporary  dosure  area  encompasses  the 
following  public  land: 

Salt  Lake  Meridian,  Utah 

T.IO.  S.,  R.  24  E., 
Sec.  22.  E>/i,  E'/4NWV4,  SWV4NWV4,  SWVi; 
Sec.  23.  WVi; 
Sec.  26.  NWV4NWV4; 
Sec.  27,  NEV4,  E1/4NWV4.  NEV4SWV4,  and 
N»/iSEV4. 

The  authorized  officer,  has 
determined  that  the  underground 
methane  generation  occurring  at  ^he 
abandoned  White  River  Oil  Shale  Mine 
is  a  safety  hazard  making  the  facility 
and  surrounding  area  unsafe  for  human 
occupation  or  activity.  The  closure  area 
affeds  the  above  described  public  land 
presently  eiiomibered  by  the  abandoned 
White  River  Oil  Shale  Mine,  ancillary 
support  fadlities,  and  associated 
ventilation  shafts.  The  closure  prohibits 
all  use,  entry,  or  access  onto  the  affeded 
public  lands;  however,  the  access 
restriction  may  be  waived  under 
extraordinary  cinnmistances  where 
limited,  short,  term,  emergency  access  is 
warranted  and  appropriate  clearances 
and  authorization  are  obtained  frt>m  the 
authorized  officer. 

Where  emergency  access  is  authorized 
by  the  authorized  officer,  it  would  be 
conditioned  on  the  following 
provisions; 

All  persons  entering  and  leaving  the 
closure  area  shall  be  accompanied  by 
persoimel  fit)m  the  BLM's  Vernal  Field 
Office  and  only  after  said  BLM  staff 
have  determined  that  the  area  is  safe  for 
site  visitation  purposes. 

All  persons  allowed  emergency  access 
into  the  closujre  area  shall  waive  and 
release  all  dired  and  indired  claims 
that  may  occur  against  the  United  States 
for  liability  for  any  loss,  damage. 
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personal  injury,  or  death  that  may  occur 
as  a  result  of  their  access  to  the  closure 
area  and  will  indemnify  and  hold 
harmless  the  United  States.  All  such 
incidents  shall  immediately  be  reported 
to  the  BLM  Field  Office. 

The  purpose  of  this  closure  is  to 
protect  human  life,  ensure  public  safety, 
and  to  prevent  human  contact  with  a 
known  hazardous  situation.  A  map  of 
the  area  affected  by  this  closure  is  on 
file  and  may  be  viewed  at  the  Venal 
Field  Office  of  the  BLM. 
EFFECTIVE  DATE:  The  closure  order  is 
effective  from  September  1, 1998, 
throu^  December  31,  2000,  unless, 
prior  thereto,  it  is  rescinded  or  modified 
by  the  authorized  officer. 
SUPPLEMENTAL  INFORMATION:  This 
closure  is  vmder  the  authority  of  43  CFR 
8364.1.  Persons  violating  this  closure 
shall  be  subject  to  the  penalties 
provided  in  43  CFR  8360.0-7,  including 
a  fine  not  to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  one  year. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  Vernal  Field  office,  170  South  500 
East.  Vernal,  Utah  84078,  (435)  781- 
4400. 

Dated:  September  17. 1998. 
David  E.  Howell, 
Field  Manager. 
[FR  Doc.  98-25593  Filed  9-23-98;  8:45  am) 

BILUNO  CODE  4310-OQ-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tAK-040-96-003;  AA-76879,  AA-77643. 
AA-77776.  AA-76936,  AA-76935.  AA- 
77839] 

Notice  Of  Realty  Action;  Sale  of  Public 
Lands  in  Southwest  and  Southcentral 
Alaslca  and  Notice  of  Approved  Pl&n 
Amendment  to  the  Southwest  and 
Southcentral  Management  Framework 
Plans  (MFP)  in  Southwest  and 
Southcentral  Alaska 

SUMMARY:  The  BLM  has  amended  the 
Southwest  and  Southcentral  MFPs  to 
allow  for  the  sale  of  public  lands  needed 
for  church-group  related  development 
and  to  resolve  several  land  occupancy 
problems.  The  following  described 
public  lands  have  been  examined 
through  the  land  use  planning  process 
and  have  been  found  suitable  for 
disposal  pursuant  to  Section  203  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976,  43  U.S.C.  1713.  Parcel  Two 
of  the  following  described  lands  is  also 
classified  as  suitable  for  lease  and  sale 
under  the  Recreation  and  PubUc 
P\irposes  Act,  as  amended,  43  U.S.C. 
969. 


Parcel  One  {AA-76879):  Seward  Meridian. 
Alaska 

T.  20  N..  R.  8  E.,  Sections  23  and  26. 
Ck>ntaining  approximately  80  acres. 

Panel  Two  (AA-77643):  Seward  Meridian. 
Alaska 

T.  15  N..  R.  1  W.,  Lot  53,  Section  19. 
Containing  approximately  1.42  acres. 

Parcel  Three  (AA-77776):  Seward  Meridian. 
Alaska 

T.  17  N.,  R.  2  E.,  Section  26,  Lot  22. 
Containing  approximately  0.94  acre. 

Parcel  Four  (AA-76396):  Kateel  River 
Meridian,  Alaska 

T.  27  S.,  R.  22  E..  Section  32. 
Containing  approximately  45  acres. 

Parcel  Five  (AA-76935):  Kateel  River 
Meridian,  Alaska 

T.  27  S.,  R.  22  E.,  Section  32. 
Containing  approximately  1  acre. 

Parcel  Six  (AA-77839):  Seward  Meridian. 
Alaska 

T.  2  N.,  R.  12  W..  Sections  21  and  22. 
Containing  approximately  .72  acre. 

The  above  lands  contain 
approximately  129  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Rinehart,  Anchorage  Field 
Office,  Bureau  of  Land  Management, 
6881  Abbott  Loop  Rd.,  Anchorage, 
Alaska,  99507-2599,  (907)  267-1272. 

SUPPLEMENTARY  INFORMATION:  The 
piupose  of  this  sale  is  to  allow  three 
church  groups  to  pursue  needed 
development  and  to  resolve  three 
inadvertent  land  occupancy  situations. 
Conveyance  of  the  above  public  lands 
will  be  subject  to: 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States:  Act  of  August  30, 
1890,  26  Stat  391;  43  U.S.C.  945. 

Conveyance  of  Parcel  One  also  would 
be  subject  to  execution  of  a  "hold 
harmless  agreement"  for  any  liability 
arising  fi-om  Victory  Ministries  activities 
on  the  site,  before  or  after  the  sale. 

For  a  period  of  45  days  from  the  date 
this  notice  is  pubUshed  in  the  Federal 
Register,  interested  parties  may  submit 
comments  on  the  sale  to  the  Field 
Manager,  Anchorage  Field  Office.     ' 
Bureau  of  Land  Management,  6881 
Abbott  Loop  Road,  Anchorage,  Alaska 
99507-2599.  Any  adverse  comments 
will  be  evaluated  by  the  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  proposed  realty  action 
will  become  final. 
Nick  Douglas, 
Field  Manager. 

(FR  Doc.  98-25591  Filed  9-23-98;  8:45  am) 
BILUNO  CODE  1410-00-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-1 80-1 430-00;  CACA  37328] 

Notice  Of  Plan  Amendment  and  Notice 
of  Decision  for  Land  Exchange 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. ■ 

SUMMARY:  The  Biu«au  of  Land 
Management,  Folsom  Field  Office,  is 
amending  the  1988  Sierra  Planning  Area 
Management  Framework  Plan 
Amendment  (MFPA)  to  allow  for  a 
boundary  adjustment  of  the  lone 
Tertiary  Oxisol  Soils  Area  of  Critical 
Environmental  Concern  (ACEC),  located 
in  Amador  County,  CA.  The  boundary 
adjustment  is  necessary  to  allow  for 
exchange  of  public  land  currently 
within  the  ACEC  in  order  to  acquire 
adjacent  private  land  of  higher  resource 
value  to  be  added  to  the  ACEC.  The  plan 
amendment  and  exchange  are  made 
pursuant  to  Sections  202  and  206  of  the 
Federal  Land  Policy  and  Management 
Act,  as  amended  (43  U.S.C.  1712  and 
1716).  The  lands  are  described  as 
follows: 

Public  land  to  be  disposed  of  and  excluded 
from  the  ACEC 

T.  5  N..  R.10  E.. 
Sec.  17,  N'/iNEV«NWV4NWV«SEV«. 
N»/iSV2NEV4NWV4NWV4SEV4,  and 
W'/^NWV4NWV4SEV4. 
The  area  described  contains  6.875  acres  in 
Amador  County. 

Private  land  to  be  acquired  and  added  to  the 
ACEC 

T.  5N..R.  lOE. 

Sec.  17,  Si/i2SWV4SEV4NEV4  and 
SWV4SEV4SEV4NEV4. 

The  area  described  contains  7.5  acres 
in  Amador  County.  In  addition,  an 
easement  will  also  be  acquired  in  order 
to  secure  access  to  the  remaining  public 
lands. 

SUPPLEMENTARY  INFORMATION:  This 
ACEC  was  established  to  protect  imique 
soil  profiles.  Intensely  weathered  soils 
were  formed  during  the  Eocene  epoch 
when  the  area  had  a  tropical  climate. 
This  soil  has  been  exposed  due  to 
natural  erosion  of  overlying  strata 
revealing  a  soil  with  properties  of 
oxisols,  a  soil  order  of  the  tropics. 
Adjustment  of  the  ACEC  boundary 
allows  for  the  inclusion  of  7.5  acres  of 
land  to  be  acquired  that  is  currently 
adjacent  to  the  existing  boundary.  This 
land  to  be  acquired  contains  exceptional 
examples  of  Oxisol  soils.  In  exchange, 
BLM  will  also  adjust  the  ACEC 
boundary  to  exclude  the  above 
described  public  land  which  will  allow 
for  disposal  of  this  parcel  because  it 
possesses  inferior  soil  examples  than 
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the  land  to  be  acquired.  The  exchange 
will  be  with  TNH/Glenmoor  ltd.,  an 
adjacent  landowner  to  the  ACEC. 
Disposal  of  the-public  land  will  also 
allow  access  by  TNH/Glenmoor  to  their 
land  in  the  same  area.  This  exchange 
meets  the  objectives  of  the  MFPA  and 
the  lone  Tertiary  Oxisol  Soils  Area 
Management  Plan  (1992),  by  protecting 
the  area  and  preserving  its  intrinsic 
scientific  and  educational  importance. 

The  public  land  parcel  would  be 
transfen^d  subject  to  a  reservation  to 
the  United  States  for  a  right-bf-way  for 
ditches  and  canals  and  for  a  road  to 
access  the  remaining  public  land. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck.  Realty  Specialist,  Bureau  of  Land 
Management,  Folsom  Field  Office,  63 
Natoma  Street,  Folsom,  CA  95630  or  by 
phone  at  (916)  985-4474. 
DATES:  Planning  Protest— Any  party  that 
participated  in  the  plan  amendment  and 
is  adversely  affected  by  the  amendment 
may  protest  this  action  only  as  it  affects 
issues  submitted  for  the  record  during 
the  planning  process.  The  protest  must 
be  in  writing  and  filed  with  the  Director, 
Bureau  of  Land  Management.  1800  "C" 
Street,  N.W.,  Washington  D.C.  20240,  on 
or  before  October  26,  1998. 

Land  Exchange  Protests:  On  or  before 
November  9, 1998.  interested  parties 
may  submit  comments  or  protests 
regarding  the  land  exchange  to  the  Field 
Manager,  Folsom  Field  Office,  Bureau  of 
Land  Management,  63  Natoma  Street, 
Folsom,  CA  95630. 

This  notice  will  also  serve  to  satisfy 
the  requirement  contained  in  43  CFR 
1610.7-2(b)  regarding  designation  of 
areas  of  critical  environmental  concern. 

In  the  absence  of  any  planning  protest 
or  objections  regarding  Uie  land 
exchange,  the  decision  will  become  the 
final  determination  of  the  Department  of 
the  Interior  and  the  Planning 
amendment  will  be  in  effect. 

Dated:  September  16, 1998. 
James  M.  Eicher, 

Acting  Field  Manager. 

(PR  Doc.  98-25481  Filed  9-23-98;  8:45  am] 

BILUNQ  C006  431(M0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-©50-«700-77;  A2A  30550  •!  al.] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Arizona;  Correction 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Correction. 

SUMMARY:  This  action  corrects  the 
Notice  of  Proposed  Withdrawal,  63  FR 


13686.  pubhshed  March  20. 1998  as  FR 
Doc.  98-7199. 

1.  On  page  13686,  third  column, 
under  T.  15  N..  R.  2  W..  replace  "sec. 
19,  lot  4;  sec.  30,  lot  1."  with  "Portions 
of  lot  4.  sec.  19  and  lot  1.  sec.  30,  more 
particularly  described  by  metes  and 
bounds  as  follows:  BEGINNING  at  the 
section  comer  of  sees.  19,  30,  24,  and 
25.  T.  15  N.,  Rs.  2  and  3  W..  thence 
south  along  the  west  section  line  of  sec. 
30.  50  feet,  thence  along  a  line  parallel 
with  the  north  section  line  of  sec.  30. 
125.2  feet  to  the  west  right-of-way  line 
of  the  Williamson  Valley  Road.  a.k.a., 
Prescott-Simmons  County  Highway; 
thence  North  23  degrees  West.  320.5  feet 
along  said  right-of-way  line  to  the  west 
section  line  of  sec.  19;  thence  south 
along  said  section  line,  245  feet  to  the 
POINT  OF  BEGINNING." 

2.  hi  the  third  column,  under  T.  15  N.. 
R.  3  W.,  delete  "sec.  24, 

SE  V4SE  V4SE  V4SEy4. " 

3.  In  the  third  column,  line  24,  after 
The  area  described,  replace  "81.07 
acres"  with  "2.92  acres." 

Dated:  September  17, 1998. 

Phillip  D.  Moreland. 

Acting  Deputy  State  Director,  Resources 
Division. 

[FR  Doc.  98-25594  Filed  9-23-98;  8:45  am) 

BILLING  COOE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-040-1 430-00] 

Closure  and  Restriction  Order  for 
Certain  Public  Lands  in  Washington 
County,  Utah 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  The  temporary  closure  of  certain 
pubUc  lands  in  Washington  County. 
Utah  to  off-road  travel  other  than  on 
existing  roads. 

The  following  public  lands,  formerly 
know  as  the  Smith  Ranch,  are  affected: 

Salt  Lake  Meridian 

T.39S.,R.  11  W., 

Sec.  30.  W2NE.  W2SENE,  SESW,  W2SE, 
W2SESE; 

Sec.  31.  Lots  3-4,  NE,  E2SW,  SE; 

Sec.  32,  SW. 
T.  40S.,R.ll  W., 

Sec.  5,  Lots  3-11,  SENW.  EWSW; 

Sec.  6,  Lot  1,  S2NE; 

Sec.  8,  Lots  1-2,  E2NW.  NESW. 

EFFECTIVE  DATE:  September  24, 1998. 
This  interim  closure  and  restriction 
order  will  terminate  upon  transfer  of  the 
subject  lands  out  of  federal  ownership 
or  be  superseded  upon  completion  of  a 
management  plan  applicable  to  the 
lands  described  above. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Harris,  BLM  Ranger,  Dixie 
Resource  Area.  345  E.  Riverside  Dr.,  St. 
George,  Utah  84790,  phone  (435)  688- 
3371. 

SUPPLEMENTARY  INFORMATION:  To  protect 
valuable  natural  resources  and  wildUfe 
habitat  and  to  preserve  relative  values  of 
lands  being  considered  for  exchange  to 
benefit  Zion  National  Park,  lands 
recently  acquired  by  the  Bureau  of  Land 
Management  will  be  protected  by 
restricting- motorized  vehicle  travel  to 
existing  roads.  For  the  purpose  of  this 
action,  roads  are  defineid  as  well- 
established  two-tracks  or  routes 
regularly  used  or  maintained  for  the 
passage  of  motorized  vehicles.  Parking 
of  vehicles  for  the  purpose  of  camping, 
hunting,  or  other  authorized  activities 
shall  occur  within  fifty  (50)  feet  of 
existing  roads. 

The  above  restrictions  do  not  apply  to 
emergency  and  law  enforcement 
vehicles  and  vehicles  in  official  use  by    " 
representatives,  employees,  or 
contractors  of  the  United  States,  the 
State  of  Utah,  or  Washington  County. 

Authority:  The  authority  for  issuing  a 
restriction  order  is  contained  in  43  CFR  8364. 
Violations  are  punishable  as  class  A 
misdemeanors. 

Dated:  September  8. 1998. 
James  D.  Crisp, 
Area  Manager. 

[FR  Doc.  98-2559>  Filed  9-23-98;  8:45  am) 
BILLHM  CODE  4310.OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation  _ 

Central  Valley  Project  Improvement 
Act,  Criteria  for  Evaluating  Water 
Management  Plans 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  draft  decision  of 

evaluation  of  water  management  plans. 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA)  and  the  Reclamation 
Reform  Act  of  1982,  Reclamation 
developed  and  published  the  Criteria  for 
Evaluating  Water  Conservation  Plans, 
dated  April  30, 1993,  and  revised  and 
renamed  in  September  1996  to  Criteria 
for  Evaluating  Water  Management  Plans 
(Criteria).  These  Criteria  were  developed 
based  on  information  provided  during 
public  scoping  and  review  sessions  held 
throughout  Reclamation's  Mid-Pacific 
(MP)  Region.  Reclamation  uses  these 
Criteria  to  evaluate  the  adequacy  of  all 
water  management  plans  developed  by 
Central  Valley  Project  contracts  in  the 
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MP  Region.  These  Criteria  were 
developed  and  the  plans  evaluated  for 
the  purpose  of  promoting  the  most 
efficient  water  use  reasonably 
achievable  by  all  MP  Region  contractors. 
Reclamation  made  a  commitment 
(stated  within  the  Criteria)  to  publish  a 
notice  of  its  draft  determination  of  the 
adequacy  of  each  contractor's  water 
management  plan  in  the  Federal 
Register  to  allow  the  public  a  minimum 
of  30  days  to  comment  on  its 
preliminary  determinations. 
DATES:  All  public  comments  must  be 
received  by  October  26, 1998. 
ADDRESSES:  Please  mail  comments  to 
Lucille  BilUngsley,  U.S.  Bureau  of 
Reclamation,  2800  Cottage  Way,  MP- 
410,  Sacramento  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  be  placed  on  a  mailing  list  for  any 
subsequent  information,  please  contact 
Lucille  BilUngsley  at  the  address  above, 
or  by  telephone  at  (916)  978-5215  (TDD 
978-5608). 

SUPPLEMENTARY  INFORMATION:  Under 
provision  of  Section  3405  (e)  of  the 
CVPL\  (Title  34,  Public  Law  102-575), 
"The  Secretary  [of  the  Interior)  shall 
establish  and  administer  an  office  on 
Central  Valley  Project  water 
conservation  best  management  practices 
that  shall.  .  .  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors,  including  those  plans 
required  by  Section  210  of  the 
Reclamation  Reform  Act  of  1982."  Also, 
according  to  Section  3405(e)(1),  these 
criteria  will  be  developed".  .  .with  the 
pxupose  of  promoting  the  highest  level 
of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices." 

The  MP  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts  over 
2,0Q0  irrigable  acre-feet  and  agricultural 
contracts  over  2,000  irrigable  acres)  will 
prepare  water  management  plans  which 
will  be  evaluated  by  Reclamation  based 
on  the  following  required  information 
detailed  in  the  steps  listed  below  to 
develop,  implement,  monitor,  and 
update  their  water  management  plans. 
The  steps  are: 

1.  Describe  the  district. 

2.  Inventory  water  resources  available  to 
the  district. 

3.  Best  Management  Practices  (BMPs) 
for  Agricultural  Contractors. 

4.  BMPs  for  Urban  Contractore. 

5.  Exemption  Process. 

The  MP  Contractors  listed  below  have 
developed  water  management  plans 


which  Reclamation  has  evaluated  and 
preliminarily  determined  to  meet  the 
requirements  of  the  Criteria.  These  MP 
Contractors  include:  Citrus  Heights 
Water  District,  Fair  Oaks  Water  District, 
aty  of  Folsom,  Lindmore  Irrigation 
District,  Lindsey-Strathmore  Irrigation 
District,  Orange  Cove  Irrigation  District, 
and  Orange  Vale  Water  Company. 

The  MP  Contractors  listed  below  have 
developed  a  "cooperative"  water 
management  plan  which  Reclamation 
has  evaluated  and  preliminarily 
determined  meet  the  requirements  of 
the  Criteria.  These  MP  Contractors 
include:  Central  California  Irrigation 
District,  Coliunbia  Canal  Company, 
Firebaugh  Canal  Water  District,  and  San 
Luis  Canal  Company.  These  districts  are 
known  as  the  San  Joaquin  Valley 
Exchange  Contractors. 

Public  comment  on  Reclamation's 
preliminary  (i.e.,  draft)  determinations 
is  invited  at  this  time.  Copies  of  the 
plans  listed  above  will  be  available  for 
review  at  Reclamation's  MP  Regional 
Office  and  area  office  locations.  If  you 
wish  to  review  a  copy  of  the  plans, 
please  contact  Ms.  BilUngsley  to  find 
the  office  nearest  you. 

Dated:  September  17, 1998. 
Robert  F.  Stackhouse, 
Regional  Resources  Manager,  Mid-Pacific 
Region. 
(PR  Doc.  98-25544  Filed  9-23-98;  8:45  am] 
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5.  Finance  and  Insurance  Project  in 

.   Central  America  and  the  Caribbean. 

6.  Finance  Project  in  PhiUppines. 

7.  Insurance  Project  in  Angola. 

8.  Finance  and  Insurance  Project  in 

Bangladesh. 

9.  Investment  Fimd  in  Armenia, 

Azerbaijan,  and  Georgia. 

10.  Approval  of  June  9, 1998  Minutes 

(Closed  Portion). 

11.  Pending  Major  Projects. 

12.  Report  on  Indonesia. 

13.  Report  on  Russia. 

CONTACT  PERSON  FOR  INFORMATION: 

Information  on  the  meeting  may  be 

obtained  from  Connie  M.  Downs  at  (202) 

336-8438. 

Coimio  M.  Downs, 

OPICCtXTporate  Secretary. 

[FR  Doc,  98-25637  Filed  9-21-98;  5:04  pm) 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday.  September  22, 

1998, 1.00  PM  (OPEN  PorUon);  1:30  PM 

(CLOSED  Portion). 

PLACE:  Offices  of  the  Corporation, 

Twelfth  Floor  Board  Room.  1100  New 

York  Avenue,  NW,  Washington,  DC. 

STATUS:  Meeting  OPEN  to  the  PubUc 

from  \:00  PM  to  1:30  PM;  Closed 

portion  will  commence  at  1:30  PM 

(approx.). 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report. 

2.  Approval  of  June  9, 1998  Minutes 

(Open  Portion). 

3.  Meeting  schedvde  through  June  1999. 
FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  PubUc  1:30  PM). 

1.  Proposed  FY  2000  Budget  Proposal 

and  Allocation  of  Retained 
Earnings. 

2.  Finance  and  Insurance  Project  in 

Venezuela. 

3.  Insxu^nce  Project  in  Brazil. 

4.  Insurance  Project  in  Colombia. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
imder  review;  Extension  of  a  currently 
approved  collection;  AppUcation  for 
Registration  Under  Domestic  Chemical 
Diversion  Control  Act  of  1993  and 
Renewal  Application  for  Registration 
under  Domestic  Chemical  Control  Act  of 
1993. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  coUection 
way  previously  pubUshed  in  the 
Federal  Register  on  July  20, 1998. 
aUowing  for  a  60-day  pubUc  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comment  until  October  26, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affidrs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
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Officer.  Suite  850,  1001  G  Street,  NW. 
Washington.  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  IX)J  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  ciurently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Application  for  Registration  Under 
Domestic  Chemical  Diversion  Control 
Act  of  1993  and  Renewal  Application 
for  Registration  under  Domestic 
Chemical  Diversion  Control  Act  of  1993. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-510  and  DEA-510a. 

Applicable  component  of  the 
department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  willJte  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  Individuals  or  households. 

Abstmct:  The  Domestic  Chemical 
Diversion  Control  Act  requires  that 
distributors,  importers,  and  exporters  of 
listed  chemicals  which  are  being 
diverted  in  the  United  States  for  the 
production  of  illicit  drugs  must  register 
with  DEA.  Registration  provides  a 
system  to  aid  in  the  tracking  of  the 
distribution  of  List  I  chemicals. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond/reply:  1,500  respondents.  1 
response  per  year  x  30  minutes  per 
response=.50  hrs. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  750  annual  burden  hours. 
1,500  respondents  x  .50  hrs.  per 
respondent  per  year. 

Ii  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  D.C.  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18. 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  98-25529  Filed  9-23-98;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  information  Coilection 
Activities:  Proposed  Coiiection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Removal  of 
Restrictions  on  Employing  Certain 
Individuals. 


Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  20, 1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  October  26, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  D.C.  20530.  Additionally, 


comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  propter  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infonnation 
Collection 

(1)  Type  of  infonnation  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Removal  of  Restrictions  on  Employing 
Certain  Individuals. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  None. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit. 

Other:  Individuals  or  households.  Not 
for  Profit  Institutions,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Abstract:  The  collection  of 
information  is  necessary  to  maintain  a 
closed  system  of  distribution  by 
requiring  notification  from  DEA 
registrants  of  their  intent  to  employ 
persons  who  have  been  convicted  of  a 
felony. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondeat  to 
respond/reply:  100  respondents.  1 
response  per  year  x  30  minutes  per 
response  =  .50  hrs. 
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(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  50  annual  burden  hours.  100 
respondents  x  .50  hrs.  per  respondent 
per  year. 

Under  the  Paperwork  Reduction  Act, 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewring 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate.or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  FOI  and  Records  Management 
Section,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537;  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  No.  1117-0032,  Washington, 
D.C.  20503. 

If  additional  information  is  required 
contact:  Mr.  Rol)ert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  D.C.  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18, 199ar 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  98-25530  Filed  9-23-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Reports  of 
Suspicious  Orders  or  Theft/Loss  of 
Listed  Chemicals/Machines. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
'  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  pubUshed  in  the  Federal 
Register  on  July  20, 1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  tmtil  October  26, 1998.  This 


process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  ENvision, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  suite  850, 1001  G  Street,  NW, 
Washington,  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Reports  of  Suspicious  Orders  or  Theft/ 
Loss  of  Listed  Chemical/Machines. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  None. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,.  U.S. 
Department  of  Justice. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  Individuals  or  households. 

Abstract;  Domestic  Chemical 
Diversion  Control  Act  of  1993  amends 
DEA's  chemical  recordkeeping  and 
reporting  requirements  to  remove  the 
exemption  for  certain  drugs  which 
contain  ephedrine.  Comprehensive 
Methamphetamine  Control  Act  of  1996 
removed  the  exemption  for  combination 
ephedrine,  pseudoephedrine  and 
phenylpropanolamine  drug  products. 
Person  who  previously  were  not 
required  to  keep  recorids  or  make  reports 
regarding  sales  of  these  products  now 
must  do  so. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  2,000  reporters.  2 
responses  per  year  x  10  minutes  per 
response  =  680  hrs.  100  recordkeepers. 
100  hours  per  recordkeeper  =  10,000 
hrs. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  10,680  annual  burden  hours. 

Under  the  Paperwork  Reduction  Act, 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
number.  Public  reporting  biuxlen  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  FOI  and  Records  Management 
Section,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537;  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  No.  1117-0024,  Washington, 
D.C.  20503. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Sectuity 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  D.C.  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18, 1998. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  98-25531  Filed  9-23-98:  8:45  am] 
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DEPARTMEFfT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Import/Export 
Declaration:  Precursor  euid  Essential 
Chemicals. 

OfBce  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  pubhshed  in  the  Federal 
Register  on  July  20, 1998,  allowing  for 
a  60-day  pubUc  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comment  until  October  26,  1998.  This 
process  is  conducted  in  accordance  with 
5  C3TI  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  itera(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Managment  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW. 
Washington,  D.C.  20530.  AddiUonally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/ or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infbnnatioii 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Import/Export  Declaration:  Precursor 
and  Essential  Chemicals. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-486. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  pubhc  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  Individuals  or  households. 

Abstract:  The  Chemical  Diversion  and 
Trafficking  Act  of  1988  requires  those 
who  import/export  certain  chemicals  to 
notify  the  DEA  15  days  prior  to 
shipment.  Information  will  be  used  to 
prevent  shipments  not  intended  for 
legitimate  purposes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  1,800  respondents.  1 
response  per  year  x  12  minutes  per 
response  =  .20  hrs. 

16)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  360  annual  burden  hours. 
1,800  respondents  x  .20  hrs.  per 
respondent  per  year. 

Ii  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice. 
Information  Management  and  Security 
Staff.  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  D.C.  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18, 1998. 
Robert  B.  Briggs, 
Department  Clearance  Officer. 
[FR  Doc.  98-25532  Filed  9-23-98;  8:45  am] 

BILLMO  COOE  441ft-0*-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Records  and 
Reports  of  Registrants:  Changes  in 


Record  Requirements  for  Individual 
Practitioners. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  20, 1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  October  26. 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubhc  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street.  NW, 
Washington,  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the'^roposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 
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(2)  The  title  of  the  form/collection: 
Records  and  Reports  of  Registrants: 
Changes  in  Record  Requirements  for 
hidividual  Practitioners. 

(3)  The  agenby/orm  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  None. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Individuals  or  households. 

Other:  Business  or  other  for-profit. 

Abstract:  Required  information  is 
needed  to  maintain  closed  system  of 
records  by  requiring  the  individiial 
practitioner  to  keep  records  of  (1) 
complimentary  samples  of  controlled 
substances  dispensed  to  patients  and  (2) 
controlled  substances  which  are  both 
administered  and  dispensed  to  patients. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply: 

100,500  respondents. 

100,000  recordkeepers.  1  response  per 
year  x  30  minutes  per  response  =  .5  hrs. 

500  respondents.  1  response  per  year 
X  30  minutes  per  response  =  .5  hrs. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  assoicated  with  the 
collection:  50,250  annual  burden  hours. 
100,500  respondents  x  .5  hrs.  per 
respondent  per  year. 

Under  the  Paperwork  Reduction  Act, 
a  person  is  not  required  to  respond  to 
a  collection  of  information  imless  it 
displays  a  currently  vaUd  OMB  control 
nimiber.  PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instruction,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  FOI  and  Records  Management 
Section,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537;  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  No.  1117-0021,  Washington, 
D.C.  20503. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850.  Washington  Center,  1001  G 


Street,  NW,  Washington,  D.C.  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  98-25533  Filed  9-23-48;  8:45  am] 
BH.LJNG  COOE  4410-OMI 


DEPARTMENT  OF  ENERGY 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
imder  review;  Extension  of  a  currently 
approved  collection;  U.S.  Official  Order 
Forms  for  Schedules  I  and  11  Controlled 
Substances  (ACCOUNTABLE  FORMS), 
Order  Form  Requisition. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  20. 1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comment  xmtil  October  26, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
bom  the  pubUc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriated  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
U.S.  Official  Order  Forms  for  Schedules 
I  and  n  Controlled  Substances 
(ACCOUNTABLE  FORMS).  Order  Form 
Requisition. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA  Form  222  and  DEA 
Form  222a 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well,  as  a  brief 
abstract. 

Primary:  Business  or  other  for-profit. 

Other:  Individuals  or  households. 
Federal  Government,  and  State,  Local  or 
Tribal  Government. 

Abstract:  DEA-222  is  used  to  transfer 
or  purchase  Schedule  I  and  n  controlled 
substances  and  data  is  needed  to 
provide  an  audit  of  transfer  and 
purchase.  DEA-222a  Requisition  Form 
is  used  to  obtain  the  DEA-222  Order 
Form.  Respondents  are  DEA  registrants 
desiring  to  handle  these  controlled 
substances. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  436,000  respondents.  1 
response  X  15  minutes  per  response  - 
.25  hrs. 

(6)  Ah  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  109,000  annual  burden 
hours.  436,000  respondents  X  .25  hrs 
per  respondent  per  year. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washhigton  Center.  1001  G  Street,  NW, 
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Washington,  D.C.  20530.  or  via  facsimile 
at  (202)  514-1590. 

Dated:  September  18, 1998. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  98-25534  Filed  9-23-98;  8:45  am) 

BILUNO  CODE  441IMM-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Infonmation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  infonnation  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Controlled 
Substances  Import/Export  Declaration — 
DEA  Form  236. 


Office  of  management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  infonnation  collection 
was  previously  pubhshed  in  the  Federal 
Register  on  July  28, 1998.  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comment  imtil  October  26. 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Infonnation  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Secimty 
Staff,  Attention:  Department  Clearance 
Officer.  Suite  850, 1001  G  Street.  NW. 
Washington,  D.C.  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  pubhc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  infonnation  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Controlled  Substances  Import/Export 
Declaration— DEA  Form  236. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-236. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Dnig 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 
Other:  None. 

Abstract:  DEA-236  provides  DEA 
with  control  measures  over  the 
importation  and  exportation  of 
controlled  substances  as  required  by 
both  domestic  and  international  drug 
control  laws.  Affected  pubUc  consists  of 
businesses  or  other  for  profit 
organizations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  230  respondents,  12 
responses  per  year  x  15  minutes  per 
response=3  hrs. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  690  aimual  burden  hours. 
230  respondents  x  3  hrs.  per  respondent 
per  year. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  D.C.  20530,  or 
via  facsimile  at  (202)  514-1590. 


Dated:  September  18, 1998. 
Robert  B.  Briggs, 

Department  Oearance  Officer,  United  States 
Department  of  Justice.  , 

[FR  Doc  9&-25535  FUed  9-23-98;  8:45  am) 

BILUNO  CODE  441»4»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Report 

ACTION:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Application  for 
Permit  to  Export  Controlled 
Substances — DEA  Form  161. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
infonnation  collection  Usted  below. 
This  proposed  information  collection  - 
was  previously  published  in  the  Federal 
Register  on  July  20, 1998,  allowing  for 
a  60-day  pubUc  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  October  26, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubhc  bunlen  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395—7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Secimty 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
fitjm  the  pubhc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 

whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
reports. 

Overview  of  This  Infbrmatioii 
CoUection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/coUecUon: 
AppUcation  for  Permit  to  Export 
Controlled  Substances — DEA  Form  161. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-161. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  None.         

Abstract:  Title  21  CFR  1312.22 
requires  individuals  who  export 
controlled  substances  in  schedules  I  and 
n  to  obtain  a  permit  from  DEA. 
Information  is  used  to  issue  export 
permits  and  exercise  control  over 
exportation  of  controlled  substances  and 
compile  data  for  submission  to  UN  for 
treaty  requirements. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  67  respondents.  13 
responses  per  year  x  15  minutes  per 
response  =  3.25  hrs. 

(o)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  218  aiinual  burden  hoius.  67 
respondents  x  3.25  hrs.  per  respondent 
per  year. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briffs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC.  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18, 1998. 
Robert  B.  Briggs, 

Department  Qeamnce  Officer.  United  States 
Department  of  Justice. 

[PR  Doc.  98-25536  Filed  9-23-98;  8:45  am] 
HLUNG  CODE  441»4»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Application  for 
Permit  to  Export  Controlled  Substance — 
DEA  Form  161. 


Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  fm  the 
information  collection  Usted  below. 
This  proposed  information  collection 
was  previously  pubUshed  in  the  Federal 
Register  on  July  20, 1998.  allowing  for 
a  60-day  pubUc  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comment  until  October  26, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street.  NW., 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
frtim  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the*proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  acoiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
reports. 

Overview  of  This  Information 
CoUection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
AppUcation  for  Permit  to  Export 
ControUed  Substances — DEA  Form  161. 

(3)  The  agency  form  number,  ifany^ 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-161. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit 

Other:  None. 

Abstract:  Title  21  CFR  1312.22 
requires  individuals  who  export 
controUed  substances  in  schedules  I  and 
n  to  obtain  a  permit  fitim  DEA. 
Information  is  used  to  issue  export 
pennits  and  excise  control  over 
exportation  of  controlled  substances  and 
compile  data  for  submission  to  UN  for 
treaty  requirements. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  67  respondents.  13 
responses  per  year  x  15  minutes  per 
response=3.25  hrs. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  218  annual  burden  hours.  67 
respondents  x  3.25  hrs.  per  respondent 
per  year. 

If  additional  information  is  required 
Contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18, 1998. 
Robert  B.  Briggs, 

Department  Cleamnce  Officer,  United  States 

Department  of  Justice. 

(PR  Doc.  98-25537  Filed  9-23-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities: 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  Extension  of  a  ciurently 
approved  collection;  ARCOS 
Transaction  Reporting— DEA  Form  333. 

Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  pubUshed  in  the  Federal 
Register  on  July  20, 1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubhc 
comment  until  October  26, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
hiformation  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW. 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  pubUc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 


electronic,  mechanical,  or  other 
technological  collection  tediniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information  collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
ARCOS  Transaction  Reporting— DEA 
Form  333. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-333. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  None. 

Abstract:  Necessary  for  U.S.  to  meet 
obligations  under  two  international 
treaties:  Single  Convention  on  Narcotic 
Drugs  and  Psychotropic  Substances. 
Treaties  require  information  on  the 
manufacture  and  consumption  of 
certain  substances.  Information  tracks 
substances  from  manufactured  to  sale  to 
dispensing  level. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  617  respondents.  4 
responses  per  year  x  60  minutes  per 
response=4  hrs. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,468  annual  burden  hours. 
617  respondents  x  4  hrs.  per  respondent 
per  year. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Seciirity 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street  NW,  Washington,  DC  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  98-25538  Filed  9-23-98;  8:45  am] 

MLLMO  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Report  of  Theft  or 
Loss  of  Controlled  Substances — ^DEA 
Form  106. _^ 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  20, 1998,  allovnng  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comment  until  October  26, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ).  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  conunents  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  shoiUd  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bvirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  btuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information  collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Report  of  Theft  or  Loss  of  Controlled 
Substances— DFEA  Form  106. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  No.:  DEA-106. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  Individuals  or  households. 

Abstract:  Title  21  CFR,  1301.74(c)  and 
1301.76(b)  requires  DEA  registrants  to 
complete  and  submit  a  DEA-106  upon 
discovery  of  a  theft  or  loss  of  controlled 
substances.  Purpose:  accurate 
accoiuitability;  monitor  substances 
diverted  into  iUicit  markets  and  develop 
leads  for  criminal  investigations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  6,460  respondents.  1.3 
responses  per  year  x  30  minutes  per 
response  =  .65  hrs. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,199  annual  biuden  hours. 
6,460  respondents  x  .65  hrs.  per 
respondent  per  year. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington,  DC  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  September  18, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc  98-25539  Filed  9-23-98;  8:45  am] 
BILUNO  CODE  4410-IW-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  9a-1 23] 

Govemment-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  availability  of 
inventions  for  Ucensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
Ucensing. 

date:  September  24, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Patent  Counsel,  Langley 
Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-0001;  telephone 
(757)  864-9260. 
NASA  Case  No.  LAR  15279-3: 
Thermally  Stable,  Piezoelectric 
Substrates  and  Methods  Relating 
Thereto 

Dated:  September  16, 1998. 
Edward  A.  Frankle, 
General  Cotinsel. 
(FR  Doc.  98-25518  Filed  9-23-98;  8:45  am) 

MLUNO  CODE  751»41-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  9S-124] 

Qovemment-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  Ucensing. 

SUMMARY:  The  inventions  Usted  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
Ucensing. 

DATE:  September  24, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Broad,  Jr.,  Patent  Counsel, 

Marshall  Space  FUght  Center,  Mail  Stop 

CCOl,  HuntsviUe,  AL  35812;  telephone 

(256)  544-0021. 

NASA  Case  No.  MFS-31142-1:  Rate  of 

Rotation  Measurement  Using 

Brushless  DC  Motor; 
NASA  Case  No.  MFS-31143-1: 

Directionless  Rate  of  Rotation 

Measurement  Using  Brushless  DC 

Motor; 


NASA  Case  No.  MFS-31182-1: 
Precision  Stop  Control  for  Motors; 

NASA  Case  No.  MFS-31158-1:  Stepper 
Motor  Control  that  Adjusts  to  Motor 
Loading; 

NASA  Case  No.  MFS-31148-1: 
Combustion  Chamber/Nozzle 
Assembly  and  Fabrication  Process 
Therefor; 

NASA  Case  No.  MFS-26395-1:  Lidar 

Remote  Sensing  System; 
NASA  Case  No.  MFS-31175-1:  Gasket 

Assembly; 
NASA  Case  No.  MFS-31294-1: 

Aliuninum  Alloy  Having  Improved 

Properties; 

NASA  Case  No.  MFS-31173-1:  External 
Adhesive  Pressure  Wall  Patch; 

NASA  Case  No.  MFS-31195-1:  System 
for  Measuring  Capacitance 

Date:  September  16, 1998. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc  98-25520  Filed  9-23-98:  8:45  am] 
MLUNQ  OOOE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-125] 

Govemment-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  availabiUty  of 
inventions  for  Ucensing. 

summary:  The  inventions  Usted  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
Ucensing. 

DATE:  September  24, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
N.  Stone,  Patent  Attorney,  Lewis 
Research  Center,  Mail  Stop  500-118, 
Cleveland,  Ohio  44135-3191;  telephone 
(216) 433-8855. 

NASA  Case  No.  LEW-16,440-1: 
Frequency-Locked  Superconductor/ 
Ferroelectric  Thin  Film  Local 
OsdUator; 

NASA  Case  No.  LEW-16.056-1:  I>esign 
and  Manufacturing  Processes  for 
Long-life  HoUow  Cathode  AssembUes 

Dated:  September  16, 1998. 
Edward  A.  Frankle. 
General  Counsel. 

[FR  Doc.  98-25521  Filed  9-23-98;  8:45  am) 
■LUNQ  OOOE  781»-ei-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-126)] 

Qovemment-Ovimed  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  September  24, 1998.  < 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H.  Jones,  Patent  Counsel,  NASA 

Management  Office-JPL,  4800  Oak 

Grove  Drive,  Mail  Stop  180-801. 

Pasadena,  CA  91109;  telephone  (818) 

354-5179. 

NASA  Case  No.  NPO-20230-1-CU: 

C^tical-to-Tactile  Translator; 
NASA  Case  No.  NPO-19569-1-CU: 

Real-Time  Visualization  of  Tissue 

NASA  Case  No.  NPO-20052-1-CU: 
High-Resolution  and  Large-Dynamic- 
Range  Resonant  Pressure  Sensor 
Based  on  Q-Factor  Measurement. 

Dated:  September  16, 1998. 
Edward  A.  Frankle, 
General  Counsel. 

|FR  Doc.  98-25522  Filed  9-23-98;  8:45  am] 
BIUJNQ  0006  nifr-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-127)] 

Qoverament>0«imed  inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  eind 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  September  24, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dal  Bon,  Patent  Coimsel,  Ames 
Research  Center,  Mail  Code  202A-3, 
MoffeU  Field.  CA  94035;  telephone 
(650)  604-5104,  fax  (650)  604-1592. 
NASA  Case  No.  ARC-12069-9GE:  Anti- 
Icing  Fluid  or  Deicing  Fluid; 


NASA  Case  No.  ARC-14279-lGE: 
Method  of  Document  Modeling  and 
Relevance  Ranking  of  Documents 
Using  a  Metric  Based  on  Pairwise 
Inter- Word  Proximity; 

NASA  Case  No.  ARC-14262-lGE: 
Regenerable  Sorbent-Based  Air 
Purifier  Using  Closed-Loop 
Displacement  Regeneration  Cycle; 

NASA  Case  No.  ARC-14280-1LE: 
Implantable  Biotelemetry  System  for 
Preterm  Labor  and  Fetal  Monitoring; 

NASA  Case  No.  ARC-14268-2GE:  Real- 
Time  Surface  Traffic  Adviser; 

NASA  Case  No.  ARC-14281-lGE: 
Aerodynamic  Design  Using  Neural 
Networks 

Dated:  September  17, 1998. 
Edward  A.  Frankle. 
General  Counsel. 

(FR  Doc.  98-25523  Filed  9-23-98;  8:45  am] 
BIUJNQ  COOE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-128)] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATE:  September  24, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Fein,  Patent  Counsel,  Johnson  Space 
Center,  Mail  Code  HA,  Houston,  TX 
77058;  telephone  (281)  483-0837. 
NASA  Case  No.  MSC-22270-1-SB: 

Ammonia  Monitor; 
NASA  Case  No.  MSC-22654-1: 

Neutrophil  Screening  Assay  Using 

Two  Color  Flow  Cytometry; 
NASA  Case  No.  MSC-22616-2: 

Preservation  of  Liquid  Biological 

Samples; 
NASA  Case  No.  MSC-22491-1:  Body 

Fluid  Monitor; 
NASA  Case  No.  MSC-22507-1:  A 

Current  Control  System  for  An 

Inductive  Load; 
NASA  Case  No.  MSC-22653-1:  Soft- 
Side  Air  Displacement  Volumometer; 
NASA  Case  No.  MSC-22859-1-CU: 

Production  of  Fimctional  Proteins: 

Balance  of  Shear  Stress  and  Gravity; 
NASA  Case  No.  MSC-22866-1-SB:  In 

Situ  Activation  of  Microcapsules; 


NASA  Case  No.  MSC-22936-1-SB: 

Microencapsulated  Bioactive  Agents 

and  Method  of  Making; 
NASA  Case  No.  MSC-22937-1-SB: 

Microencapsulation  and  Electrostatic 

Processing  Device; 
NASA  Case  No.  MSC-22938-1-SB: 

Low-Shear  Microencapsulation  & 

Electrostatic  Coating  Process; 
NASA  Case  No.  MSC-22939-1-SB: 

Externally  Triggered  Microcapsules; 
NASA  Case  No.  MSC-22802-1-SB: 

Microwave  Powered  Sterile  Access 

Port; 
NASA  Case  No.  MSC-22378-2:  Method 

and  Apparatus  for  Improved  Spatial 

Light  Modulation; 
NASA  Case  No.  MSC-22614-1:  Whole 

Blood  Staining  Device; 
NASA  Case  No.  MSC-22325-1: 

Misalignment  Accommodating 

Coimector  Assembly; 
NASA  Case  No.  MSC-22797-1: 

Actuator  for  Flexing  a  Resihent 

Covering; 
NASA  Case  No.  MSC-22358-2:  Method 

of  Production  of  Powders; 
NASA  Case  No.  MSC-22595-1:  Torque- 
Limiting  Manipulation  Device; 
NASA  Case  No.  MSC-22513-1:  Variable 

Resistance  Elastomer  Sensor. 

Dated:  September  17, 1998. 
Edward  A.  Frankle. 
General  Counsel. 

(FR  Doc.  98-25524  Filed  9-23-98;  8:45  am] 
BILUNO  COOE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-121)] 

NASA  Advisory  Council.  Life  and 
Mlcrogravity  Sciences  and 
Applications  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Life  and  Mlcrogravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  Thursday,  October22, 1998,  8:30 
a.m.  to  6:00  p.m.;  and  Friday,  October 
23, 1998, 8:00  a.m.  to  12:30  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  9H40,  300 
E  Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  C.  Rhome,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1490. 
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SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  Life  and  Microgravity 

Sciences  and  Applications  Advisory 

Committee  May  1998 

Recommendations 
— Office  of  Life  and  Microgravity 

Sciences  and  AppUcations  (OLMSA) 

Overview 
— Subcommittee  Summary  Reports 
— Congressional  Issues 
— Russian  Program 
— FY  1998  Performance  Evaluation 

Summary  Reports 
— ^National  Research  Council  Report 

"Science  Management  in  the  Human 

Exploration  of  Space" 
— Discussion  of  Committee  Findings 

and  Recommendations 
— ^Annual  OLMSA  Performance 

Review— Fall  1998. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  17, 1998. 

Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  98-25517  Filed  »-23-98;  8:45  am) 

BILUNQ  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-122)] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Microgravity  Research  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Life  and  Microgravity 
Sciences  and  AppUcations  Advisory 
Committee,  Microgravity  Research 
Advisory  Subcommittee. 

DATES:  Wednesday.  October  21, 1998, 
9:00  a.m.  to  5:30  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  8054,  300 
E  Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bradley  M.  Carpenter,  Code  UG, 


National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0813. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Status  of  the  Microgravity  Research 

Advisory  Subcommittee 

Recommendations 
— Microgravity  Resident  Research 

Associates  Program  Developments 
— ^Program  Status  Report 
— Microgravity  Research  Performance 

Goal  Assessment 
— Informal  Discussion 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  17, 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  98-25519  Filed  9-23-98;  8:45  am] 
MLUNO  CODE  751»41-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  9B-1 29] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Aerospace  Medicine  and  Occupational 
Health  Advisory  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Aerospace  Medicine  and 
Occupational  Health  Advisory 
Subcommittee. 

DATES:  Wednesday,  October  21, 1998, 
8:3U  a.m.  to  5:30  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-6, 
300  E  Street.  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sam  L.  Pool,  Code  SA,  Lyndon  B. 
Johnson  Space  Center,  National 
Aeronautics  and  Space  Administration, 
Houston,  TX  77058,  281/483-7109. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 


to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— ^Aerospace  Medicine  and 

Occupational  Health  Reorganization 
— Summary  of  Phase  I — Shuttle/Mir 

Medical  Operations 
— International  Space  Station  Flight 

Surgeon  Training  and  Certification 
— Status  Report  of  Medical  Operations 

Requirements  Documents 
—Occupational  Health  1998  Self 

Assessment  and  Proposed 

Performance  Measures 
— Enhancement  to  Mission  Control 

Center  for  Behavior  and  Performance 

Infhght 
— International  Practice  of  Medicine  in 

Space:  QuaUty  of  Practice, 

Credentialing,  and  Pohcies 
— ^Data  Exchange  between  Life  Sciences 

Research  and  Medical  Operations 

Activities 
— ^Pillars  of  Biology — ^Biomedidne 

Workshop 
— FY  2000  Performance  Targets  and 

Budget 
— Informal  Discussion 
— Summary  of  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  18. 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  98-25602  Filed  9-23-98:  8:45  am] 

BIUMQ  CODE  7510-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  addition  of  the 
following  item,  which  is  open  to  pubUc 
observation,  to  the  previously 
announced  open  meeting  scheduled  for 
Wednesday,  September  23, 1998. 

1.  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 

The  Board  voted  unanimously  that 
agency  business  requires  that  this  item 
be  considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  open  to  the 
public,  and  that  no  earUer 
annoimcement  of  this  change  was 
possible. 

The  previously  announced  items  are: 

1.  Requests  from  Two  (2)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 
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2.  Request  from  a  Credit  Union  to 
Convert  Insurance. 

3.  Request  from  a  Corporate  Federal 
Credit  Union  for  a  Field  of  Membership 
(FOM)  Amendment. 

4.  Request  from  a  Corporate  Credit 
Union  to  Merge  with  a  Corporate 
Federal  Credit  Union. 

5.  Final  Rule:  Amendments  to  Parts 
724  and  701,  NCUA's  Rules  and 
Regulations,  Trustees  and  Custodians  of 
Pension  Plans;  FCU  Employees 
Retirement  Benefits. 

6.  Interim  Final  Rule:  Amendments  to 
Part  723,  NCUA's  Rules  and 
Regulations,  Member  Business  Loans. 
FOn  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  703-518-6304. 

Becky  Baker,  — 

Secretary  of  the  Board. 

[PR  Doc.  98-25690  Filed  9-22-98;  3:26  pml 

MLUNO  COOE  7530-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  addition  of  the 
following  item,  which  is  closed  to 
public  observation,  to  the  previously 
announced  closed  meeting  scheduled 
for  Wednesday,  September  23,  1998. 

6.  Personnel  Action.  Closed  pursuant 
to  exemptions  (2),  (6),  and  (9)(B). 

The  Board  voted  unanimously  that 
agency  business  requires  that  this  item 
be  considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  closed  to 
the  public,  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  previously  announced  items  are: 

1 .  Aoministrative  Action  imder 
Section  208  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii),  and  (9)(B). 

2.  Administrative  Action  under  Part 
704  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

3.  Administrative  Action  under  Part 
745  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

4.  Administrative  Action  under 
Section  206  of  the  FCU  Act.  Closed 
pursuant  to  exemptions  (7)  and  (8). 

5.  Two  (2)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORIMATKM  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(PR  Doc.  98-25691  Filed  9-22-98;  3:26  pm| 

MLLMtO  COOE  7S3S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts, 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Theater/Musical 
Theater  Section  (Planning  & 
Stabilization-A  category)  to  the  National 
Council  on  the  Arts  will  be  held  on 
October  14-16, 1998.  The  panel  will 
meet  from  9:30  a.m.  to  6:00  p.m.  on 
October  14th  and  15th,  and  fitjm  9:30 
a.m.  to  3:00  p.m.  on  October  16th  in 
Room  714  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506.  A  portion  of  this 
meeting,  from  3:30  p.m.  to  6:00  p.m.  on 
October  15th,  will  be  open  to  the  public 
for  a  policy  discussion  on  field  issues 
and  needs,  leadership  Initiatives, 
Millennium  projects,  and  guidelines. 

The  remaining  portions  of  this 
meeting,  from  9:30  a.m.  to  6:00  p.m.  on 
October  14,  from  9:30  a.m.  to  3:30  p.m. 
on  October  15th,  and  fiY>m  9:30  a.m.  to 
3:00  p.m.  on  October  16th,  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
appUcants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998,  these  sessions  will  be  closed 
to  the  pubUc  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  to 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  pubUc,  and,  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbiUty,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  bora  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 


Dated:  September  17, 1998. 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[PR  Doa  98-25502  Piled  9-23-98;  8:45  am] 
BtLUNQ  CODE  7537-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Theater/Musical 
Theater  Section  (Planning  & 
Stabilization-B  category)  to  the  National 
Covmcil  on  the  Arts  will  be  held  on 
October  16, 1998.  The  panel  will  meet 
from  3:00  p.m.  to  4:30  p.m.  in  Room  714 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Hiunanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14, 1998,  these  sessions  will  be  closed 
to  the  pubhc  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506.  or  call 
(202)  682-5691. 

Dated:  September  17, 1998. 
Kathy  Plowitz-Worden. 
Panel  Coordinator,  National  Endowment  for 
the  Arts. 

[PR  Doc.  98-25603  Piled  9-23-98:  8:45  am) 
BHJJNG  COOE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annotmces  the  following 
meeting. 

Name:  Special  Emphasis  in  Mathematical 
Sciences  (1204). 


Federal  Register /Vol.  63,  No.  185 /Thursday,  September  24,  1998 /Notices 


51107 


Date  and  Time:  October  8-9, 1998;  8:30 
A.M.  until  5:00  P.M. 

Place:  Room  1020,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Joe  Jenkins,  Program 
Director,  Analysis  Program,  Division  of 
Mathematical  Sciences,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1879. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  the 
Analysis  Program  nominations/applications 
as  part  of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confldential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  September  17, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-25525  Filed  9-23-98;  8:45  am] 
HLUNG  CODE  TSaS-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Duke  Energy  Corporation;  NoUce  of 
Reconstitution  of  Board 

[Docket  Nos.  50-269/50-27(y50-287-LR 
1 ASLBP  No.  9»-752-02-LRl 

Ptirsuant  to  the  authority  contained  in 
10  C.F.R.  2.721,  the  Atomic  Safety  and 
Licensing  Board  in  the  Duke  Energy 
Corporation  proceeding,  with  the  above- 
identified  Docket  Number,  is  hereby 
reconstituted  by  appointing 
Administrative  Judge  B.  Paul  Cotter,  Jr. 
as  the  Board  Chairman  in  place  of 
Administrative  Judge  Thomas  S.  Moore. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 

B.  Paul  Cotter,  Jr.,  Chairman 
Dr.  Richard  F.  Cole 
Dr.  Peter  S.  Lam 

All  correspondence,  doctmients  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  C.F.R. 
2.701  (1980).  The  address  of  the  new 
member  is:  B.  Paul  Cotter,  Jr.,  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 


Issued  at  Rockville.  Maryland,  this  18th 
day  of  September  1998. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  98-25598  Filed  9-23-98;  8:45  am) 

WLUNQ  CODE  7SM-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40448;  International  Series 
Release  No.  1158;  File  No.  SR-Amex-eS- 
27] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  Relating  to 
the  Settlement  of  the  Eurotop  100 
Index 

September  17, 1998. 
L  Introduction 

On  July  8, 1998,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  relating  to  the  Eiuotop  100 
Index's  ("Index") '  settlement  value 
methodology  for  options  traded  on  the 
Index.  On  July  28, 1998,  the  Exchange 
filed  an  amendment  to  the  proposed 
rule  change  ("Amendment  No.  1").*  The 
proposed  rule  change  and  Amendment 
No.  1  were  published  for  comment  in 
the  Federal  Register  on  August  26, 
1998.^  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis. 


>  15  U.S.C.  788(b)(1). 

»17CFR240.19b-«. 

'The  Conunission  notes  that  the  Eurotop  100 
Index  and  the  Financial  Times — Stock  Exchange 
("FTSE")  Eurotop  100  Index  are  referring  to  the 
tame  index.  Telephone  conversation  between  Scott 
G.  Van  Hatten.  Legal  Counsel,  Amex,  and  James  T. 
McHale,  Special  Counsel,  Division  of  Market 
Regulation  ("Division"),  Commission,  on 
September  15. 1998. 

♦Amendment  No.  1  made  the  following 
clarifications:  (i)  the  London  International  Financial 
Futures  and  Options  Exchange  ("UFFE")  vtrill  be 
the  new  official  calculation  agent  of  settlement 
values;  (ii)  the  current  agent  is  the  European 
Options  Exchange:  and  (iii)  refisrence  to  the 
maintenance  of  the  Index  by  the  Exchange  is 
deleted  from  the  filing.  See  letter  from  Scott  G.  Van 
Hatten,  Legal  Counsel,  Amex  to  Sharon  Lawson, 
Senior  Special  Counsel,  Division,  Commission  (July 
27, 1998). 

'  Securities  Exchange  Act  Release  No.  40343 
(August  19, 1998),  63  FR  45538  (August  28.  1998). 


n.  Description  of  the  Proposal 

The  Exchange  proposes  to  revise  the 
settlement  value  methodology  for 
options  on  the  Index  in  response  to  a 
change  in  the  official  calctilation  agent 
from  EOE  to  LIFFE.  Currently,  the 
settlement  value  for  options  overlying 
the  Index,  calctilated  on  the  third  Friday 
of  the  month,  is  based  on  the  average  of 
the  Index  values  calculated  at  5  minute 
intervals  Iwtween  12:30  p.m.  and  1  p.m. 
Central  European  Time  (C.E.T.)  (6:30 
a.m.  and  7:00  a.m.  Eastern  Standard 
Time  (E.S.T.)).8  Accordingly,  on  each 
expiration  Friday,  the  settlement  value 
is  calculated  by  averaging  the  Index 
values  quoted  at  12:30, 12:35, 12:40, 
12:45, 12:50, 12:55  and  1:00  p.m.  The 
Exchange  settles  its  Index  options 
contracts  based  on  this  value,  reduced 
by  a  factor  of  one-tenth  (0.10). 

The  new  settlement  value  calculation 
uses  a  similar  averaging  methodology, 
but  instead  of  every  five  minutes,  the 
new  settlement  value  will  be  an  average 
of  the  Index's  values  taken  every  fifteen 
seconds  during  the  period  of  12:40  p.m. 
to  1:00  p.m.  C.E.T.  The  values  averaged 
diuing  the  twenty  minute  period  will 
exclude  the  twelve  highest  and  twelve 
lowest  values,  resulting  in  a  settlement 
value  made  up  of  the  average  of  57 
individual  index  values.'  llie  Exchange 
has  represented  the  FTSE  Eurotop  100 
Index  futures  contracts  traded  on  the 
New  York  Mercantile  Exchange 
("NYMEX")  will  settle  using  the  new 
settlement  methodology  for  all  Index 
futures  contracts  expiring  after 
December  1998.  Moreover,  the  Amex 
has  represented  that  in  Jime  1998,  FTSE 
Eurotop  100  Index  futures  contracts 
traded  on  LIFFE  and  the  Amsterdam 
Exchange  FTSE  Eurotop  100  Ecu 
options  contracts  began  settling  using 
the  new  settlement  methodology. 

The  settlement  value  using  the 
existing  methodology  will  continue  to 
be  disseminated  by  the  Exchange  and 
used  to  settle  contracts  expiring  through 
December  1998.  Options  expiring  after 
December  1998  will  be  settled  using  the 
new  settlement  methodology."  No  other 
changes  are  being  proposed  to  the 
Index.  The  Exchange  will  inform  its 
members  of  the  change  in  the  settlement 


*The  current  settlement  methodology  has  been 
used  since  initial  approval  of  options  on  the  Index 
in  1992.  See  Securities  Exchange  Act  Release  No. 
30463  (March  11.  1992),  57  FR  9284  (March  17, 
1992). 

'  The  Amex  will  continue  to  reduce  the  LIFFE- 
calculated  settlement  value  by  a  factor  of  one-tenth 
(0.10)  when  the  Exchange  settles  its  Index  option 
contracts. 

■Currently,  there  are  no  outstanding  contract* 
that  expire  after  December  1998. 
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methodology  through  dissemination  of 
an  information  circular. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act  *  and  in 
particular,  with  Section  6(b)  of  the 
Act.i°  Specifically,  the  Commission 
beUeves  that  the  proposal  is  consistent 
with  the  Section  6(b)(5)  requirement 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fi'audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  in  general  to  protect  investors 
and  the  public  interest  in  that  the  use 
of  more  samples  in  arriving  at  the 
settlement  value  should  be  a  more 
acoirate  method  of  calculating  the 
average  of  these  individual  index 
values. 

In  particular,  the  Commission  notes 
that  the  original  approval  order  for  the 
Index  options  "  permitted  a  similar 
Index  average  price  methodology  to  be 
used  for  Index  options  settlement 
purposes.  While  the  time  period  for 
averaging  the  Index  values  is  reduced  by 
ten  minutes  (changing  irom  12:30-1:00 
C.E.T.  to  12:40-1:00  C.E.T.),  because  the 
new  settlement  Index  value  will  be 
calculated  using  Index  values  reported 
every  15  seconds,  rather  than  values 
reported  every  five  minutes,  there  will 
be  a  much  larger  sample  of  index  values 
that  will  be  averaged  for  settlement 
purposes.  Moreover,  removing  the 
twelve  highest  and  twelve  lowest  prices 
from  the  index  settlement  value 
calculation  should  help  to  ensure  that 
the  settlement  value  is  not  affected  by 
temporary  highs  and  lows  in  the  Index's 
value.  The  Commission  also  believes  the 
proposed  methodology  should 
contribute  to  the  maintenance  of  fair 
and  orderly  markets  by  eliminating 
potential  disparities  between  the 
settlement  values  of  Index  options 
traded  on  the  Amex  and  options  and 
futures  contracts  on  the  same  index 
traded  on  other  markets.  Furthermore, 
the  Exchange  will  issue  a  regulatory 
circular  to  its  membership  concerning 
the  new  settlement  methodology  in 
order  to  avoid  investor  confusion. 
Finally,  the  Commission  notes  that  no 
outstanding  Index  options  will  be 
affected  by  the  change. '^ 


^In  approving  this  rule  change,  the  CommiMion 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formatioa  IS 
U.S.C.  78c(fl. 

">15U.S.C.  78f(b). 

*'  See  supra  note  6. 

■'The  Exchange  has  represented  that  all  currently 
outstanding  options  on  the  Index  will  expire  on  or 
before  December  1998. 


The  Commission  finds  good  cause  for 
approving  the  proposal,  as  amended, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  in  the 
Federal  Register.  As  discussed  above, 
the  proposal  refines  the  way  existing 
settlement  values  are  calculated  for  the 
Index  by  providing  more  prices  to  be 
used  in  calculating  the  Index's 
settlement  value.  Further,  accelerated 
approval  will  permit  the  Exchange  to 
implement  the  new  settlement 
methodology  starting  with  options  that 
begin  trading  on  September  21, 1998 
and  ensures  that  no  options  utiUzing  the 
old  settlement  methodology  will  be 
outstanding  after  the  Etecember  1998 
expiration.  In  addition,  the  Commission 
believes  that  the  proposed  settlement 
value  does  not  present  any  new  or  novel 
regulatory  issues.  Finally,  there  were  no 
comments  from  the  pubUc  on  the 
proposal  during  the  21  day  comment 
period.  AccordLigly,  the  Commission 
beUeves  that  it  is  consistent  with 
Sections  6(b)(5)  and  19(b)(2)  of  the  Act 
to  approve  the  proposed  rule  change, 
including  Amendment  No.  1,  on  an 
accelerated  basis. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change,  as  amended  (SR- 
Amex-98-27),  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Coininission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
(FR  Doc.  98-25491  Filed  9-23-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40443;  File  No.  SR-NASD- 
98-67] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Deafers,  Inc.  Relating  to  Policies 
Regarding  Authority  Over  American 
Stock  Exchange  LLC  and  Composition 
of  Board  of  Governors  of  American 
Stock  Exchange  LLC 

September  16, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),*  notice  is 
hereby  given  that  on  September  14, 
1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 


"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  NASD  filed  an 
amendment  to  the  filing  on  September 
16, 1998.2  i^e  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  filed  a  proposed  rule 
change  to  state  two  policies  regarding 
NASD's  oversight  of  American  Stock 
Exchange  LLC  ("Amex  LLC")  and  the 
composition  of  the  Board  of  Governors 
of  Amex  LLC.  Below  is  the  text  of  the 
proposed  rule  change: 

Policy  With  Respect  to  Authority  Over 
American  Stock  Exchange  LLC 

Under  the  Transaction  Agreement 
dated  as  of  May  8, 1998,  by  and  among 
the  NASD,  American  Stock  Exchange, 
Inc..  and  certain  other  related  parities 
(the  "Transaction  Agreement"  and, 
together  vdth  the  agreements  and  other 
docvunents  attached  thereto,  the 
"Transactional  Documents"),  Amex  LLC 
will  be  and  remain  a  self-regulatory 
organization  registered  imder  Section  6 
of  the  Act,  and  as  such  will  have 
statutory  authority  and  responsibility 
over,  among  other  things,  the 
disciplining  of  its  members,  the 
amendment,  repeal  or  addition  of 
provisions  to  its  Constitution  and  Rules 
(subject  only  to  the  power  of  the  NASD 
to  withhold  consent  to  any  such  action 
affecting  the  Constitution  of  Amex  LLC), 
the  listing  and  delisting  of  securities, 
the  grant  or  denial  of  membership  in 
Amex  LLC  and  approval  of  status  as  an 
approved  person  or  allied  member,  and 
the  grant  or  denial  of  access  of  facilities 
of  and  services  offered  by  Amex  LLC,  all 
subject  to  the  power  of  the  Securities 
and  Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (the 
"Act"). 

Subject  to  the  terms  and  conditions  of 
the  Transactional  Documents,  the  NASD 
will  enjoy  a  controlling  interest  in  Amex 
LLC,  including  in  the  selection  of  a 
majority  of  the  Amex  LLC  Board  of 
Governors  and,  through  its  influence 
over  the  Board  of  Governors,  in  the 
allocation  of  the  resources  of  Amex  LLC. 


"  15  U.S.C.  78s(b)(2). 

>♦  17  CFR  200.30-3(a)(12). 

'  15  U.S.C  788(b)(1). 


'  See  Letter  to  Katherine  England,  Commission, 
from  T.  Grant  Gallery,  NASD,  dated  September  16, 
1998  ("Amendment  No.  1").  Amendment  No.  1 
replaces  entirely  the  Exhibit  No.  1  originally 
submitted  with  the  rule  filing. 


Federal  Register /Vol.  63,  No.  185 /Thursday,  September  24,  1998 /Notices 


51109 


As  the  parent  company  of  Amex  LLC, 
the  NASD  will  be  responsible  to  ensxire 
that  Amex  meets  it  obUgations  as  a  self- 
regulatory  organization.  It  will  be  the 
policy  of  the  NASD  that  in  discharging 
that  responsibility  the  NASD  will  be 
governed  by  the  following  principles: 

1.  The  NASD  will  exercise  its  powers 
and  its  managerial  influence  to  ensure 
that  the  Amex  LLC  fulfills  its  self- 
regulatory  obUgations  by: 

Directing  Amex  LLC  to  take  action 
necessary  to  effectuate  its  purposes  and 
functions  as  a  national  secunties 
exchange  operating  pursuant  to  the  Act; 
and  Ensuring  that  Amex  LLC  has  and 
appropriately  allocates  such  financial, 
technological,  technical,  and  personnel 
resources  as  may  be  necessary  or 
appropriate  to  meet  its  obUgations 
imder  the  Act. 

2.  The  NASD  will  refivin  form  taking 
any  action  Mdth  respect  to  Amex  LLC 
that,  to  the  best  of  its  knowledge,  would 
impede,  delay,  obstruct,  or  conflict  with 
efforts  by  Amex  LLC  to  carry  out  its  self- 
regulatory  obUgations  imder  the  Act  and 
the  rules  and  regulations  thereimder. 

Policy  With  Respect  to  Composition  trf' 
Board  of  Governors  of  Amoican  Stock 
Exchange  LLC 

Section  9.12(d)  of  the  Transaction 
Agreement  dated  as  of  May  8, 1998,  by 
and  among  the  NASD,  American  Stodc 
Exchange,  Inc.,  and  certain  other  related 
parties  (the  "Transaction  Agreement") 
and  Article  n,  Sec.  04(a)(4)  of  the 
Constitution  of  American  Stock 
Exchange  LLC  ("Amex  LLC")  provide 
that  the  Board  of  Governors  of  Amex 
LLC  will  include  two  representatives  of 
NASD  staff  appointed  by  the  NASD. 

To  assure  substantial  and  meaningful 
input  by  the  pubUc  in  the  governance  of 
Amex  LLC  the  NASD  will  use  its 
appointment  power  to  fill  one  of  those 
two  positions  with  a  representative  of 
the  staff  who  is  not  an  employee  of  and 
has  no  material  business  relationship 
with  a  broker  or  dealer  or  with  the 
NASD,  NASD  Regulations,  The  Nasdaq 
Stock  Market,  or  Amex  LLC,  but  who  be 
an  officer  or  employee  of  an  issuer  of 
securities  Usted  on  Nasdaq  or  Amex 
LLC  or  traded  in  the  over-the-counter 
market. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  clumge.  The  text 


of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  has  two 
purposes.  First,  with  regard  to  NASD's 
authority  over  Amex  LLC  (the  successor 
operating  organization  to  the  American 
Stock  Exchange),  the  proposed  rule 
change  is  intended  to  clarify  the  NASD's 
intent  that,  upon  closing  of  the 
Transaction  Agreement  dated  as  of  May 
8, 1998,  by  and  among  the  NASD,  the 
American  Stock  Exchange,  Inc.,  and 
certain  other  related  parties,  the  NASD 
will  be  responsible  to  ensiue  that  Amex 
LLC  wiU  fulfiU  its  self-regulatory 
obUgations  and  will  have  the  resources 
necessary  for  it  to  do  so. 

Second,  with  regard  to  the 
composition  of  the  Board  of  Govemore 
of  Amex  LLC,  the  proposed  rule  change 
is  intended  to  ensure  sufficient  non- 
Industry  representation  on  that  Board. 

Sununary  of  Proposed  Rule  Change 

Policy  With  Reqiect  to  Authority  Over 
American  Stock  Exchange  LLC 

This  part  of  the  proposed  rule  change 
sets  forth  certain  principles  that  wiU 
guide  the  NASD  in  its  fulfillment  of  its 
responsibiUties  as  parent  company  of 
Amex  LLC  with  ultimate  responsibility 
for  Amex  LLC's  compUance  with  its 
statutory  responsibilities  as  a  self- 
regulatory  organization. 

PoUcy  With  Respect  to  Composition  of 
Board  of  Governors  of  American  Stock 
Exchange  LLC 

This  part  of  the  proposed  rule  change 
states  the  NASD's  policy  that,  in  order 
to  assure  substantial  and  meaningful 
input  by  persons  outside  the  securities 
industiy  in  the  governance  of  Amex 
LLC,  the  NASD  wiU  appoint  as  one  of 
the  two  representatives  of  NASD  staff  on 
the  Amex  LLC  Board  of  Governors,  a 
person  who  is  not  an  employee  of  and 
has  no  material  business  relationship 
with  a  broker  or  dealer  or  with  the 
NASD,  NASD  Regulation,  The  Nasdaq 
Stock  Market,  or  Amex  LLC,  but  who 
may  be  an  officer  or  employee  of  an 
issuer  of  securities  listed  on  Nasdaq  or 
Amex  LLC  or  traded  in  the  over-the- 
cotmter  market 


2.  Statutory  Basis 

NASD  beUeves  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Sections  15A(b)(2)  and  15A(b)(4)  of 
the  Act,  which  require,  among  other 
things,  that  the  NASD's  rules  must  be 
designed  to  carry  out  the  purposes  of 
the  Act,  and  to  assure  a  fair 
representation  of  its  members  in  the 
administration  of  its  afiiairs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  beUeve  that 
the  proposed  rule  change  wiU  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
soUdted  or  received. 

m.  Date  (rf  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposwi  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room  located  at  the  above  address. 
Copies  of  such  filing  wiU  also  be 
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available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-67  and  should  be 
submitted  by  October  15, 1998. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  98-25492  Filed  9-23-98;  8:45  am] 
BlUiNQ  CODE  801O-01-M 


SECURITtES  AND  EXCHANGE 
COMMISSION 

[ReiasM  No.  34-40449;  File  No.  SR-PCX- 
98-4e] 

Seif-Ragulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  inc.  Relating  to 
Guidelines  for  Consolidation  of 
Specialist  Posts 

September  17, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  17, 1998,  the  Pacific 
Exchange,  hic.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  PCX.  The 
Commission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  is  proposing  to  adopt  formal 
guidelines  to  be  used  by  the  Equity 
Floor  Trading  Committee  ("EFTC")  in 
determining  whether  to  allow  speciaUst 
firms  to  consoUdate  their  specialist 
posts.  These  standards  are  intended  to 
give  the  EFTC  greater  guidance  in 
exercising  its  existing  authority  to 
supervise  and  approve  the  consoUdation 
of  speciaUst  posts  on  the  Equity  Floors 
of  the  Exchange. 

n.  S«If-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  EFTC  has  been  responsible  for 
approving  requests  of  speciaUst  firms  to 
transfer  issues  inter-firm  or  intra-firm, 
including  requests  of  specialist  firms  to 
consolidate  their  posts.^  Under  this 
long-standing  authority  of  the  EFTC  to 
review  intra-firm  transfers,  including 
the  consolidation  of  specialist  posts,  the 
EFTC  supervises  and  approves  the 
transfer  of  issues  on  the  floor  when  a 
member  firm  has  relinquished  one  or 
more  of  its  specialist  posts.  It  has  also 
approved  the  intra-finn  transfer  of 
stocks,  for  example,  a  firm  with  five 
posts  may  obtain  EFTC  approval  to 
"collapse"  one  post  and  redistribute  its 
stocks  to  the  remaining  four  posts.^ 

The  Exchange  beUeves  that  a  number 
of  specialist  firms  will  be  interested  in 
collapsing  their  posts.  In  Ught  of  several 
such  requests  to  collapse  posts,  the 
Exchange  is  now  proposing  to  provide 
the  EFTC  with  specific  guidelines  and 
procedures  to  use  when  considering 
member  firms'  requests  to  consoUdate 
their  specialist  posts.  Specifically,  in  the 
approval  process,  the  EFTC  will 
consider:  (a)  whether  the  firm  has 
provided  the  Exchange  with  economic 
or  business  justification  for 
consolidating  its  posts;  (b)  whether  the 
firm  has  demonstrated  to  the  EFTC  that 


1 17  CFR  200.3O-3(a)(12). 
•  15  U.S.C  788(b)(1). 


»  See  PCX  Constitution,  Art.  IV.  Section  6(a). 
which  provides  that  the  EFTC  "shall  be  responsible 
for  the  general  supervision  of  the  dealings  of 
members  on  the  Equity  Floor.  It  shall  make  and 
recommend  to  the  Board  of  Governors  for  adoption 
such  rules  as  it  may  deem  necessary  for  the  talr  and 
orderly  transaction  of  business  upon  the  Equity 
Trading  Floor."  See  also  Section  6(b),  which 
provides  in  part  that  "(it)  shall  be  the  duty  of  the 
(EFTCI  to  .  .  .  supervise  the  conduct  of  members 
on  the  floor  and  their  use  of  floor  facilities  (and  to] 
recommend  to  the  Board  of  Governors:  (i)  the 
creation  of  specialist  posts,  and  (ii)  the  appointment 
of  specialists."  See  also  PCX  Rule  11.4,  which 
provides  in  part  that  "(ejach  committee  shall  have 
such  other  powers  and  duties  as  may  be  delegated 
to  it  by  the  Board  of  Governors." 

'  Although  the  EFTC  is  responsible  for  overseeing 
the  transfer  of  issues  in  these  situations,  the  Equity 
Allocation  Committee  continues  to  be  responsible 
for  allocating  stocks,  in  general,  or  reallocating 
stocks  for  performance  reasons.  See  PCX 
Constitution,  Art.  IV,  Section  S(b):  PCX  Rules  5.37(j) 
and  S.37(s).  The  Excliange  notes  that  parallel  rules 
and  procedures  exist  with  respect  to  Options  Floor 
realignment  of  Options  Market  Maker  posts  on  the 
floor  and  the  reallocation  of  option  issues  on  the 
Options  Trading  Floor.  See  PCX  Constitution,  Art. 
IV,  Section  8(a)-(c):  and  PCX  Rules  6.82(e)-(f)  and 
11.10(c). 


it  wiU  provide  adequate  staffing  and  an 
adequate  capital  commitment  to  handle 
the  merged  posts;  and  (c)  whether  the 
firm  should  relinquish  some  of  its 
specialty  stocks  (or  reallocate  them 
among  its  remaining  posts)  to  be  able  to 
handle  the  increased  market  making 
load  as  a  precondition  of  effecting  a  post 
consoUdation.'* 

The  Exchange  beUeves  that  the 
proposed  gvudelines  take  into  account 
the  types  of  information  necessary  for 
the  EFTC  to  review  when  considering 
requests  for  consoUdation  of  specialist 
posts.  Specifically,  in  reviewing 
particular  member  firm  appUcations 
that  provide  the  relevant  information, 
the  EFTC  wiU  be  in  a  position  to 
determine  whether,  after  a  post 
consoUdation,  a  given  speciaUst  firm 
will  have  the  resources  necessary  to 
fulfill  its  market  making 
responsibiUties,  to  make  deep  and 
Uquid  markets,  and  to  provide  timely 
executions  of  customer  orders. 

2.  Statutory  Basis 

The  Exchange  beUeves  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  3  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),B  in 
particular,  because  it  is  designed  to 
facilitate  transactions  in  securities, 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beUeve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  E£RBCtiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange  and, 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)(iii) '  of  the  Act 
and  subparagraph  (e)(3)  of  Rule  19b-4 


<The  Exchange  intends  to  disseminate  a 
Regulatory  Bulletin  to  notify  its  Memtiers  and 
Member  firms  of  these  new  guidelines. 

»15U.S.C.  78f(b). 

•15  U.S.C.  78(f)(5). 

'15  U.S.C  78s(b)(3)(A)(iii). 
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under  the  Act."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vnitten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX. 

All  submissions  should  refer  to  File 
No.  SR-PCX-g8-46  and  should  be 
submitted  by  October  15, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-25490  Filed  9-23-98;  8:45  am] 
BIUJNQ  CODE  M1»41-M 


SMALL  BUSINESS  ADMINISTRATION 

Peclaration  of  Economic  Injury  Disaster 
#9992] 

State  Of  Alaska 

The  Boroughs  of  Bristol  Bay  and  Lake 
and  Peninsiila.  and  the  Regional 
Education  Attendance  Areas  of  Lower 
Yukon  (3),  Lower  Kuskokvidm  (4), 
Southwest  Region  (6).  Iditarod  (11), 
Yukon/Koyukuk  (12),  Yukon  Flats  (13), 
A.laska  Gateway  (16),  Kashunamiut  (22), 
and  Yupiit  (23),  as  well  as  the 


•  17  CFR  240.19b-t(e)(3). 

'In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(f). 

1017  CFR  200.3O-3(a)(12). 


contiguous  Boroughs  of  Aleutians  East, 
Denah,  Fairbanks  North  Star.  Kenai 
Peninsula,  Kodiak  Island,  Matanuska 
Susitna,  North  Slope  and  Northwest 
Arctic,  and  the  contiguous  Regional 
Education  Attendance  Areas  of  Bering 
Straits  (2),  Kuspuk  (5),  Delta/Greely 
(15),  and  Copper  River  (17  constitute  an 
economic  injiu^  disaster  area  due  to  the 
effects  of  the  warm  water  current  known 
as  El  Nino  beginning  in  May  of  1997. 
Eligible  small  businesses  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
apphcations  for  economic  injury 
assistance  for  this  disaster  imtil  the 
close  of  business  on  Jime  17, 1999  at  the 
address  listed  below  or  other  locally 
announced  locations: 
Small  Business  Administration,  Disaster 
Area  4  Office,  P.  O.  Box  13795, 
Sacramento,  CA  95853-4795. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  September  17, 1998. 
Aida' Alvarez, 
Administrator. 

(FR  Doc  98-25501  Filed  9-23-98;  8:45  am] 
BUJJNO  CODE  MM-ei-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  *31 27] 

Stata  of  Ftortda 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  4. 
1998,  and  an  amendment  thereto  on  the 
same  date,  I  find  that  Bay,  Dixie, 
Franklin,  Gulf,  Taylor,  and  Wakulla 
Coimties  in  the  State  of  Florida 
constitute  a  disaster  area  due  to 
damages  caused  by  Hiuricane  Earl 
which  occurred  on  September  3, 1998. 
Applications  for  loans  for  physical 
damages  as  a  residt  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
November  3, 1998,  and  for  loans  for 
economic  injury  imtil  the  close  of 
business  on  Jtme  4. 1999  at  the  address 
Usted  below  or  other  locally  annoimced 
locations: 

Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta.  GA  30308 
In  addition,  appUcations  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  in  the  State  of  Florida  may  be 
filed  until  the  specified  date  at  the 
above  location:  Calhoun,  Gilchrist. 
Jackson,  Jefferson,  Lafayette,  Leon.  Levy. 
Liberty.  Madison.  Walton,  and 
Washington. 


The  interest  rates  are: 


Percert 

Ptrysical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

6.875 

HOMEOWNERS        WITHOUT 

CREDIT  AVAILABLE   ELSE- 

WHERE   „ 

3.437% 

BUSINESSES   WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES      AND      NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.125 

For  Economic  Injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES   WITHOUT    CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  312708,  and  for 
economic  injiuy  the  number  is  998700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  10, 1998. 
BeraardKulik, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  98-25499  Filed  9-23-98;  8:45  am] 

■NJJNO  COOE  H«-ei-P 


SMALL  BUSINESS  ADMINISTRATION 
[DedaraUon  of  Disasisr  f3129I 

StataofMaina 

Cumberland  County  and  the 
contiguous  Counties  of  Androscoggin, 
Oxford,  Sagadahoc  and  York  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  thunderstorms  that  occurred 
on  August  24  and  25,  1998. 
Apphcations  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  November  12, 1998  and  for 
economic  injury  until  the  close  of 
business  on  June  11, 1999  at  the  address 
Usted  below  or  other  locally  announced 
locations: 
Small  Business  Administration,  Disaster 

Area  1  Office,  360  Rainbow  Boulevard 

South,  3rd  Floor,  Niagara  Falls,  NY 

14303 

The  interest  rates  are: 


For  Ptiysical  Damage: 

HOMEOWNERS  WITH  CREDIT 
AVAILABLE  ELSEWHERE  .... 

HOMEOWNERS  WITHOUT 
CREDIT  AVAILABLE  ELSE- 
WHERE   


Percent 


6.875 
3.437 
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Percent 

BUSINESSES   WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.125 

For  Economic  Injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES   WITHOUT    CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  numbers  assigned  to  this  disaster 
are  312911  for  physical  damage  and 
998900  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  Septemlier  11, 1998. 
Aids  Alvarez,- 
Administrator. 

|FR  Doc.  98-25498  Filed  9-23-88;  8:45  am) 
MUMQ  CODE  802S-ei-P 

SMALL  BUSINESS  ADMINISTRATION 

[DMlaraticn  of  Dlaast»r  «3125] 
'State  of  Texas;  Amendment  #2 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  September  11, 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Edwards  County, 
Texas  as  a  disaster  area  due  to  damages 
caused  by  Tropical  Storm  Charley 
beginning  on  August  22, 1998  and 
continuing  through  August  31, 1998. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  contiguous  coimty  of 
Kimble  in  the  State  of  Texas  may  be 
filed  imtil  the  specified  date  at  the 
previously  designated  location.  Any 
counties  contiguous  to  the  above-named 
primary  county  and  not  Usted  herein 
have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
appUcations  for  physical  damage  is 
October  24, 1998,  and  for  economic 
injury  the  deadline  is  May  26, 1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  September  16, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-25497  Filed  9-23-98;  8:45  am] 
MUJNOCOOC  S0S»-O1-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «3128] 

Commonwealth  of  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  4, 
1998, 1  find  that  the  Independent  Qties 
of  Chesapeake,  Norfolk,  Portsmouth, 
Suffolk,  and  Virginia  Beach  in  the 
Commonwealth  of  Virginia  constitute  a 
disaster  area  due  to  damages  caused  by 
Hurricane  Bonnie  that  occurred  August 
25, 1998  through  September  1,  1998. 
Applications  for  loans  for  physical 
damages  as  a  result  of  this  disaster  may 
be  filed  imtil  the  close  of  business  on 
November  3, 1998,  and  for  loans  for 
economic  injury  until  the  close  of 
business  on  June  4, 1999  at  the  address 
listed  below  or  other  locally  announced 
locations: 

Small  Business  Administration,  Disaster 
Area  1  Office,  360  Rainbow  Blvd. 
South,  3rd  Floor,  Niagara  Falls,  NY 
14303. 

In  addition,  applications  for  economic 
injiuy  loans  boia  small  businesses 
located  in  the  following  contiguous 
counties  and  independent  cities  in 
Virginia  may  be  filed  until  the  specified 
date  at  the  above  location:  the 
Independent  Cities  of  Hampton  and 
Newport  News,  and  the  Counties  of  Isle 
of  Wight  and  Southampton. 

The  interest  rates  are: 


Ptrysical  Damage: 

HOMEOWNERS  WITH  CREDIT 
AVAILABLE  ELSEWHERE  .... 

HOMEOWNERS  WITHOUT 
CREDIT  AVAILABLE  ELSE- 
WHERE   _ 

BUSINESSES  WITH  CREDIT 
AVAILABLE  ELSEWHERE  .... 

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE 

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZATIONS) 
WITH    CREDIT    AVAILABLE 

ELSEWHERE  .-. 

For  Economic  Injury: 

BUSINESSES  AND  SMALL 
AGRICULTURAL  COOPERA- 
TIVES WITHOUT  CREDIT 
AVAILABLE  ELSEWHERE  .... 


Percent 


Dated:  September  10, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  98-25500  Filed  9-23-98;  8:45  am] 
BILUNQ  COOE  MHS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

Mid-Atlantic  States  Regional  Fairness; 
Board  Public  Hearing 

The  Mid- Atlantic  States  Regional 
Fairness  Board  Public  Hearing,  to  be 
held  on  September  28, 1998  starting  at 
11:00  a.m.  at  the  Adelphi  University, 
Ruth  S.  Harley  University  Center,  Room 
313,  Adelphi  South  Avenue,  Garden 
aty,  NY  11530.  The  space  is  being 
donated  by  Adelphi  University.  To 
receive  comments  from  small  businesses 
concerning  regulatory  enforcement  of 
comphance  taken  by  federal  agencies. 
Transcripts  of  these  proceedings  will  be 
posted  on  the  Internet.  These  transcripts 
are  subject  only  to  limited  review  by  the 
National  Ombudsman. 

After  the  hearing,  there  will  be  a 
strategy/de-briefing  session  to  collect 
Fairness  Board  members'  input  on  the 
proceedings,  as  well  as  to  obtain 
recommendations  for  the  annual  Report 
to  Congress.  This  meeting  will  begin  at 
approximately  2:00  pm  at  the  same 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  P.  Peele  (312)  353-0880. 
Shirl  Thomas. 

Director,  Office  of  External  Affairs. 
(FR  Doc.  98-25494  Filed  »-23-98;  8:45  am] 
BILUNQ  COOE  802S-01-P 


6.875 

3.437 
8.000 

4.000 

7.125 

4.000 


The  number  assigned  to  this  disasto' 
for  physical  damage  is  312808,  and  for 
economic  injury  the  number  is  998800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 


SMALL  BUSINESS  ADMINISTRATION 

Region  IV,  North  Florida  District; 
Jacksonville,  Florida;  Advisory  Council 
Meeting;  Public  Meeting 

The  U.  S.  Small  Business 
Administration,  North  Florida  District 
Office,  Jacksonville,  Florida,  Advisory 
Council  will  hold  a  pubUc  meeting  from 
12:00  p.m.  to  2:00  p.m.,  October  8, 1998, 
at  the  Jacksonville  Area  Chamber  of 
Commerce,  3  Independent  Drive, 
Hadlow  Board  Room,  Third  Floor, 
Jacksonville,  Florida,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.  S.  Small 
Business  Administration,  or  others 
present. 

For  further  information  write  or  call 
Claudia  D.  Taylor,  U.S.  Small  Business 
Administration,  7825  Baymeadows 
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Way,  Suite  100-B,  Jacksonville,  Florida 

32256-7504,  telephone  (904) 443-1933. 

Shiii  Thomas, 

Director,  Office  of  External  Affairs. 

[FR  Doc.  98-25493  Filed  9-23-98;  8:45  am] 

BILUNQ  CODE  M2S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

Region  1  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  1  Advisory 
Council,  located  in  the  geographical 
area  of  Augusta,  will  hold  a  pubUc 
meeting  at  10:00  a.m.  on  Monday, 
September  28, 1998  at  the  Portland 
Resource  Hub,  441  Congress  Street, 
Portland,  Maine,  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  other  present. 

For  further  information,  write  or  call 
Mary  McAleney,  District  Director,  U.S. 
Small  Business  Administration,  40* 
Western  Avenue,  Augusta,  Maine 
04330,  207-622-8242. 
Shiri  Thomas, 

Director,  Office  of  External  Affairs 
IFR  Doc.  98-25496  Filed  9-23-98;  8:45  am] 

BILLMQ  COOE  S026-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  II  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council  located  in  the  geographical  area 
of  Buffalo,  New  York,  will  hold  a  pubUc 
meeting  at  10:00  a.m.  on  October  21, 
1998,  at  Buffalo  Office  Interiors,  1418 
Niagara  Street,  Buffalo,  New  York  to 
discuss  matters  that  may  be  presented 
by  members  of  the  Advisory  Council, 
staff  of  the  U.S.  Small  Business 
Administration  or  others  present. 

For  further  information,  write  or  call 
Franklin  J.  Sciortino,  District  Director, 
U.S.  Small  Business  Administration, 
Room  1311,  111  West  Huron  Street, 
Buffalo,  New  York  14202— (716)  551- 
4301. 

Shiri  Thomas, 

Director,  Office  of  External  Affairs. 
(FR  Doc.  98-25495  Filed  9-23-98;  8:45  am) 
nUMQ  COOE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2899] 

Shipping  Coordinating  Committee; 
Suiscommtttee  for  the  Prevention  of 
Marine  Pollution,  Notice  of  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  on  Tuesday,  October 
27, 1998,  at  9:30  a.m.  in  Room  2415, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC. 

The  purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  forty-second  session  of 
the  Marine  Environment  Protection 
Committee  (MEPC  42)  of  the 
International  Maritime  Organization 
(IMO).  MEPC  42  will  be  held  from 
November  2-6, 1998.  Proposed  U.S. 
positions  on  the  agenda  items  for  MEPC 
42  will  be  discussed. 

The  major  items  for  discussion  for  MEPC 
42  will  begin  at  9:30  a.m.  and  include  the 
following: 

a.  Harmful  effects  of  the  use  of  anti-foulihg 
paints  for  ships: 

b.  Inadequacy  of  waste  reception  facilities 
at  ports  and  terminals; 

c.  Implementation  of  the  Oil  Pollution 
Preparedness,  Response,  and  Cooperation 
Convention  (OPRC)  convention  and 
associated  conference  resolutions; 

d.  Hannful  aquatic  organisms  in  ballast 
water; 

e.  Prevention  of  air  p>oIlution  from  ships; 

f.  IdentiHcation  and  protection  of  Special 
Areas  and  Particularly  Sensitive  Sea  Areas; 

g.  Interpretation  and  amendments  of 
MARPOL  73/78  and  related  codes; 

h.  Promotion  of  implementation  and 
enforcement  of  MARPOL  73/78  and  related 
codes; 

i.  Irradiated  Nuclear  Fuel  Code  related 
matters; 

j.  Role  of  the  human  element  with  regard 
to  pollution  prevention; 

k.  Formal  safety  assessment  including 
environmental  indexing  of  ships. 

Members  of  the  public  may  attend  this 
meeting  up  to  the  seating  capacity  of  the 
room.  For  further  information  or 
docimientation  pertaining  to  the  SPMP 
meeting,  contact  Lieutenant  Commander 
John  Meehan,  U.S.  Coast  Guard  Headquarters 
(G-MSO-4),  2100  Second  Street.  SW.. 
Washington,  DC  20593-0001;  Telephone; 
(202)  267-2714. 

Dated:  September  16, 1998. 
Stephen  M.  Miller, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc  98-25587  Filed  9-23-98;  8:45  am] 
MUINQ  COOE  47ie-07-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2898) 

Shipping  Coordinating  Committee 
International  Maritime  Organization 
OMO)  Legal  Committee;  Notice  of 
Meeting 

llie  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Thursday, 
October  08, 1998,  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW,  Washington,  DC.  The 
purpose  of  this  meeting  is  to  prepare  for 
the  78th  session  of  the  IMO  Legal 
Committee,  which  will  be  held  October 
19-23, 1998,  in  London.  The  meeting 
will  address:  provision  of  financial 
security  for  passenger  claims,  provision 
of  financial  security  for  other  maritime 
claims,  compensation  for  pollution  from 
ships'  bunkers,  a  draft  conviction  on 
wreck  removal,  as  well  as  other  matters. 
This  meeting  will  also  be  a  further 
opportiuiity  for  interested  members  of 
the  public  to  express  their  views  on 
whether  the  United  States  should  ratify 
the  Hazardous  and  Noxious  Substance 
Convention,  adopted  in  London  in  May, 
1996. 

Members  of  the  pubUc  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  huther 
information,  or  to  submit  views 
concerning  the  subjects  of  discussion, 
write  to  either  Captain  Malcolm  J. 
Williams,  Jr.,  of  Lieutenant  WiUiam  G. 
Rospars,  U.S.  Coast  Guard  (G-LMI), 
2100  Second  Street,  SW,  Washington, 
DC  20593,  or  by  telephone  (202)  267- 
1527,  telefax  (202)  267-4496. 

Dated:  September  16, 1998. 
Stephen  M.  Miller, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  98-25588  Filed  9-23-98;  8:45  am] 

BILLMG  COOE  4710-07-H 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2897] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on 

Radiocommunications  and  Search  and 
Rescue;  Notice  of  Meetings 

The  Working  Group  on  ' 
Radiocommunications  and  Search  and 
Rescue  of  the  Subcommittee  on  Safety 
of  Life  at  Sea  will  conduct  open 
meetings  at  9:30  AM  on  Wednesday, 
October  7,  and  December  9, 1998, 
February  17,  March  31,  and  June  30, 
1999.  These  meetings  will  be  held  in  the 
Department  of  Transportation 
Headquarters  Building,  400  Seventh 
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Street.  S.W..  Washington.  DC  20950. 
The  purpose  of  these  meetings  is  to 
prepare  for  the  Fourth  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunications  and  Search  and 
Rescue  which  is  scheduled  for  the  week 
of  July  12. 1999,  at  the  IMO 
headquarters  in  London,  England. 
Among  other  things,  the  items  of 
particular  interest  are: 
— The  implementation  of  the  Global 

Maritime  Distress  and  Safety  System 

(GMDSS). 
— Maritime  Search  and  Rescue  matters. 

Further  information,  including 
meeting  agendas  with  meeting  room 
numbers,  minutes,  and  input  papers, 
can  be  obtained  from  the  Coast  Guard 
Navigation  Information  Center  Internet 
World  Wide  Web  by  entering:  "http:// 
www.navcen.uscg.mil/marcomms/imo/ 
imo.htm" 

-  Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  rooms.  Interested 
persons  may  seek  information, 
including  meeting  room  nimibers,  by 
writing:  Mr.  Ronald  J.  Grandmaison. 
U.S.  Coast  Guard  Headquarters. 
Commandant  (G-SCT-2),  Room  6509, 
2100  Second  Street.  S.W.,  Washington. 
DC  20593-0001.  by  calling:  (202)  267- 
1389,  or  by  sending  Internet  electronic 
mail  to  rgrandmaison@comdt.uscg.mil. 

Dated:  August  20, 1998. 
Susan  K.  Bennett, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  98-25589  Filed  9-23-98;  8:45  am) 
BiLUNO  CODE  4710-07-11 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Applications  of  Reliant  Airlines,  Inc.  for 
Issuance  of  New  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  98-9-18)  Dockets  OST-98-3895 
^d  OST  98-3896. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  finding  ReUant 
Airlines,  Inc.,  fit,  willing,  and  able  and 
awarding  it  certificates  of  pubUc 
convenience  and  necessity  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  property  and  mail  as  a 
certificated  air  carrier. 
RESPONSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-98-3895  and  OST-98-3896  and 
addressed  to  the  Department  of 


Transportation  Dockets  (SVCl  24.1. 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  should 
be  served  on  all  persons  listed  in 
Attachment  A  to  the  order.  Persons 
wishing  to  file  objections  should  dp  so 
no  later  than  October  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Lawyer  or  Ms.  Karen  Arendt,  Air 
Carrier  Fitness  Division  (X-56,  Room 
6401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  (202)  366- 
9721. 

Dated:  September  17, 1998. 
Charles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  98-25504  Filed  9-23-98;  8:45  am] 

BILUNO  COOE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Applications  of  Asia  Pacific  Airlines  for 
Certificate  Authority 

agency:  Office  of  the  Secretary,  DOT. 

action:  Notice  of  order  to  show  cause 
(Order  98-9-20)  Dockets  OST-98-3404 
and  OST-98-3479. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Aero 
Micronesia,  Inc.  d/b/a  Asia  Pacific 
Airlines  fit,  willing,  and  able,  and 
awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
October  2, 1998. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-98-3404  and  OST-98-3479  and 
addressed  to  Department  of 
Transportation  Dockets,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Rm.  PL-401, 
Washington,  D.C.  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keith  Bamhart,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Stiwt,  S.W.,  Washington,  D.C. 
20590,  (202)  366-5279. 


Dated:  September  18, 1998. 
Charles  A.  Hunnicutt, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc  98-25618  Filed  9-23-98;  8:45  am] 
BILUNO  CODE  401 0^-«2-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Minority  Business  Resource  Center 
Advisory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
Minority  Business  Resource  Center 
Advisory  Committee  to  be  held 
Wednesday,  October  21, 1998,  from 
2:00-4:00  p.m.  at  the  Washington  Court 
Hotel,  Ash  Lawn  Room.  525  New  Jersey 
Avenue.  NW.,  Washington.  DC.  The 
agenda  for  the  meeting  is  as  follows: 

— rAdvocacy 

—DOT  DEE  Program 

— Small  Business  Programs 
— Outreach 
— Financial  Services 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  attend  and  persons 
wishing  to  present  oral  statements 
should  notify  the  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
Minority  Business  Resource  Center  by 
4:00  p.m.  on  Monday.  October  19, 1998. 
Information  pertaining  to  the  meeting 
may  be  obtained  frt>m  Mrs.  Marie  A. 
Hendricks,  Office  of  Small  and 
Disadvantaged  Business  Utilization,  400 
7\h  Street,  SW.,  Washington,  DC  20590, 
telephone  (202)  366-1930  or  (800)  532- 
1169.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Issued  in  Washington,  DC  on  September 
16. 1998. 
Luz  A.  Hopewell, 

Director,  Office  of  Small  and  Disadvantaged 
Business  Utilization. 

[FR  Doc.  98-25505  Filed  9-23-98;  8:45  am] 
BILUNO  COOE  401 0-02-P 


Federal  Register /Vol.  63,  No.  185  /  Thursday.  September  24.  1998 /Notices  51115 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
BurtMink-Glendale-Pasadena  Airport. 
BurtMnk,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubhc  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Burbank- 
Glendale-Pasadena  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  {Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  RegiUations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  26, 1998. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  deUvered 
in  triplicate  to:  Federal  Aviation 
Administration.  Airports  Division. 
15000  Aviation  Blvd.,  Room  3024, 
Lawndale,  CA  90261. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas 
Greer,  Executive  Director  at  the 
following  address,  Burbank-Clendale- 
Pasadena  Airport  Authority,  2627 
Hollywood  Way,  Biu-bank,  CA  91505- 
9989. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Buibank- 
Glendale-Pasadena  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  MilUgan,  Supervisor, 
Standards  Section,  Airports  Division, 
Federal  Aviation  Administration,  15000 
Aviation  Blvd.,  Room  3024,  Lawndale, 
CA  90261,  Telephone  (310)  725-3621. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Burbank-Glendale-Pasadena  Airport 
imder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  September  11, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 


submitted  by  the  Burbank-Glendale- 
Pasadena  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  appUcation,  in  whole  or 
in  part,  no  later  than  December  10, 
1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  appUcation  number:  PFC  No.  98- 
03-C-OO-BUR. 
Level  of  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
November  1,  2001. 

Proposed  charge  expiration  date:  June 
30,  2010. 

Total  estimated  PFC  revenue: 
$84,481,000. 

Brief  description  of  the  proposed 
project:  Replacement  Terminal. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  Air 
Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
appUcation,  notice  and  other  documents 
germane  to  the  appUcation  in  person  at 
the  Buibank-Glendale-Pasadena  Airport 
Authority. 

Issued  in  Hawthorne,  California  on 
September  IS,  1998. 
Hennan  C  BlisB, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  98-25556  Filed  9-23-98;  8:45  am] 
BIUINQ  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-98-^t034:  Notice  16] 

Pipeline  Safety:  Intent  To  Approve 
Project  and  Environmental 
Assessment  for  the  Natural  Gas  Pipe 
Line  Company  of  America  Pipeline 
Risk  Management  Demonstration 
Program 

agency:  Office  of  PipeUne  Safety,  DOT. 
ACTION:  Notice;  Correction. 


SUMMARY:  RSPA  pubUshed  a  document 
in  the  Federal  Register  of  September  1, 
1998,  regarding  the  intent  to  approve 
the  Natural  Gas  Pipe  Line  Company  of 
America  as  a  participant  in  the  Pipeline 
Risk  Management  Demonstration 
Program.  The  document  contained  an 
error  in  reference  to  the  Notice  Number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen,  OPS,  (202)  355-4572. 


Correction 

In  the  Federal  Register  issue  of 
September  1, 1998,  in  FR  Doc.  98- 
23442,  on  page  46497,  in  the  fourth  line 
of  the  title,  correct  the  Notice  number  to 
read: 

Notice  16. 

Issued  in  Washington,  DC  on  September 
21. 1998. 

Ricliutl  B.  Felder. 

Associate  Administiatm. 

(FR  Doc.  98-25623  Filed  9-23-98;  8:45  am) 

BILUNQ  CODE  4t1 040-^ 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Ex  Parte  No.  290  (Sub  No.  5)  (96- 
4)1 

Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Siuiace  Transportation  Board. 

ACTION:  Approval  of  rail  cost  adjustment 
factor. 


SUMMARY:  The  Board  has  approved  the 
fourth  quarter  1998  rail  cost  adjustment 
factor  (RCAF)  and  cost  index  filed  by 
the  Association  of  American  Raihxwds. 
The  fourth  quarter  1998  RCAF 
(Unadjusted)  is  1.003.  The  fourth 
quarter  1998  RCAF  (Adjusted)  is  0.618. 
The  fourth  quarter  1998  RCAF-5  is 
0.621. 

EFFECTIVE  DATE:  Octobef  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Jeff  Warren,  (202)  565-1549.  TDD  for  the 
hearing  impaired:  (202)  565-1695. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Suite  210, 1925  K  Street, 
NW,  Washington,  DC  20423-0001, 
telephone  (202)  289-4357.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.] 

This  action  will  not  significantly 
affect  either  the  quaUty  of  the  human 
environment  or  energy  conservation. 

Pxu^uant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act. 

Decided:  September  17, 1998. 

By  the  Board.  Chairman  Moi^gan  and  Vice 
Chaiiman  Owen. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  98-25600  Filed  9-23-98;  8:45  am) 
numo  CODE  4»i»-oo-p 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33650] 

RailAmerica,  Inc.— Continuance  in 
Control  Exemption— Ventura  County 
Railroad  Co. 

RailAmerica,  Inc.  (RailAmerica)  has 
filed  a  verified  notice  of  exemption  to 
continue  in  control  of  Ventura  Coimty 
Railroad  Company  (VCRR),  upon 
VCRR's  becoming  a  Class  in  railroad. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
September  1,1998. 

This  transaction  is  related  to  STB 
Finance  DockerNo.  33649,  Ventura 
County  Railroad  Company — Lease  and 
Operation  Exemption^Ventura  County 
Railway  Company,  wherein  VCRR  seeks 
to  lease  and  operate  certain  rail  lines 
from  Vent\u-a  County  Railway  Company 
(VCRC).' 

RailAmerica  currently  controls  10 
common  carrier  Class  lU  rail  carriers 
operating  in  7  states:  the  Cascade  and 
Columbia  River  Railroad  Company;  the 
Delaware  Valley  Railway  Company, 
Inc.;  the  Huron  &  Eastern  Railway 
Company.  Inc.;  Minnesota  Northern 
Raihoad.  Inc.;  the  Otter  Tail  Valley 
Railroad  Company;  the  Saginaw  Valley 
Railway  Company,  Inc.;  the  West  Texas 
&  Lubbock  Railroad  Company,  Inc.;  the 
Dakota  Rail,  Inc.;  and  the  South  Central 
Tennessee  Raihoad  Corp. 

RailAmerica  states  that:  (i)  The  rail 
lines  operated  by  VCRR  do  not  connect 
with  any  railroad  in  the  corporate 
family;  (ii)  the  transaction  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  VCRR  with  any  railroad 
in  the  corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 


is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33650,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Gary 
Laakso,  Esq.,  RailAmerica,  Inc.,  301 
Yamato  Road.  Suite  1190A,  Boca  Raton, 
FL  33431. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided:  September  16, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Veraon  A.  Williams, 
Secretary. 
(FR  Doc.  98-25335  Filed  9-23-98;  8:45  am] 

BILUNO  CODE  4»IS-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33649] 

Ventura  County  Railroad  Co. — Lease 
and  Operation  Exemption— Ventura 
County  Railway  Co. 

Ventura  County  Railroad  Company 
(VCRR),  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  lease  from  Ventura  County 
Railway  Company  (VCRC) '  and  operate 
approximately  12.09  miles  of  rail  line. 
The  rail  lines  to  be  leased  include:  the 
mainUne  from  milepost  0.0  (the 
interchange  with  Union  Pacific  Railroad 
Company)  to  milepost  5.7  on  the  docks 
at  Port  Hueneme,  and  three  branches: 
the  1.05-mile  Diamond  Branch;  the  1.71- 
mile  Edison  Branch,  and  the  3.63-mile 
Patterson  Branch  in  the  Port  of 
Hueneme  and  Oxnard,  CA.^ 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
September  1. 1998. 

The  transaction  is  related  to  STB 
Finance  Docket  No.  33650,  RailAmerica, 
Inc. — Continuance  in  Control 


Exemption — Ventura  County  Railroad 
Company,  wherein  RailAmerica,  Inc., 
has  concurrently  filed  a  verified  notice 
to  continue  in  control  of  VCRR,  upon  its 
becoming  a  Class  in  rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33649,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Gary 
Laakso,  Esq.,  RailAmerica,  Inc..  301 
Yamato  Road,  Suite  1190A.  Boca  Raton, 
FL  33431. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided:  September  16, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu. 
Secretary. 
[FR  Doc.  98-25334  Filed  9-23-98;  8:45  am] 

BILUNO  CODE  491S-0e-P 


'  VCRR  and  VCRC  have  entered  into  an  agreement 
for  VCRR  to  lease  the  line  and  purchase  certain 
assets  and  equipment  from  VCRC. 


■  VCRR  and  VCRC  have  entered  into  an  agreement 
for  VCRR  to  lease  ht>m  VCRC  the  line  and  all 
improvements  thereon,  all  rail  ties,  spikes,  tie 
plates,  rail  anchors,  bridges,  culverts,  signaling 
equipment,  and  other  supporting  structures,  ballast, 
and  track  materials,  while  excluding  some  real 
property  and  a  building,  and  the  purchase  of  certain 
assets,  all  located  in  the  Port  of  Hueneme,  Oxnard, 
CA. 

^  VCRR  states  that  its  projected  revenues  will  not 
exceed  those  that  would  qualify  it  as  a  Class  IQ 
carrier. 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

agency:  Department  Offices,  Treasury. 
ACTION:  Notice  of  meeting 

SUMMARY:  This  notice  announces  the 
date  and  time  for  the  next  meeting  and 
the  agenda  for  consideration  by  the 
Committee. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  October  9, 1998 
at  9:00  a.m.  in  Chicago,  Illinois.  The 
meeting  will  be  held  in  the  47th  floor 
boardroom  of  Sara  Lee  corporate 
headquarters  at  70  West  Madison  Street 
(also  known  as  3  First  National  Plaza). 
Chicago,  IL  60602.  70  West  Madison 
Street  is  between  Clark  Street  and 
Dearborn  Street.  Phone:  (312)  726-2600. 

The  duration  of  the  meeting  will  be 
approximately  three  to  three  and  a  half 
hoiu-s. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  (Enforcement),  Room 
4004.  Department  of  the  Treasury,  1500 
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Pennsylvania  Avenue,  NW,  Washington, 
DC  20220.  Tel.:  (202)  622-0220. 
SUPPLEMENTARY  INFORMATION:  At  the 
October  9, 1998  session,  the  regular 
quarterly  meeting  of  the  Advisory 
Committee,  the  Committee  is  expected 
to  consider  the  agenda  items  listed 
below.  The  agenda  may  be  modified 
prior  to  the  meeting: 

1.  Status  of  implementation  of 
Committee  recommendations  on  the 
Automated  Export  System  (AES). 

2.  The  Automated  Commercial 
Environment  (ACE)  and  the 
International  Trade  Data  System  (ITDS): 
Where  do  they  stand? 

3.  Adequacy  of  staffing  for  the  Office 
of  Regulations  and  Ruling. 

4.  The  Merchandise  Processing  Fee 
and  aggregation  of  entries. 

5.  Review  of  Committee  annual  report 
recommendations. 

The  meeting  is  open  to  the  public; 
however,  participation  in  the 
Committee's  deliberations  is  limited  to 
Committee  members  and  Customs  and 
Treasury  Department  staff.  A  person 
other  than  an  Advisory  Committee 
member  who  wishes  to  attend  the 
meeting,  should  give  advance  notice  by 
contacting  Theresa  Manning  at  (202) 
622-0220  no  later  than  October  2, 1998. 

tteted:  September  19, 1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory, 
Tariff,  and  Trade  Enforcement). 
(FR  Doc  98-2S516  Filed  9-23-98;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Program  THle  The  FREEDOM  Support 
Aet/Futur*  Leaders  Exchange  (FSA/ 
FLEX)  Program;  Intwund,  NIS 
Secondary  School  Initiative 

NOTICE:  Request  for  proposals. 
summary:  The  Youth  Programs 
Division/Office  of  Qtizen  Exchanges  of 
the  United  States  Information  Agency's 
Bureau  of  Educational  and  Cultiual 
Affairs  announces  an  open  competition 
for  the  FREEDOM  Support  Act  Future 
Leaders  Exchange  Pro^tun.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501  may  submit 
proposals  to  recruit  and  select  host 
famihes  of  high  school  students 
between  the  ages  of  15  and  17  from  the 
New  Independent  States  (NIS)  of  the 
former  Soviet  Union.  In  addition  to 
screening,  selecting,  and  orienting  host 
families  and  enrolling  students  in 
American  high  schools,  organizations 
will  be  responsible  for:  Orienting 


students  at  the  local  level;  providing 
support  services  for  students;  arranging 
enhancement  activities;  monitoring 
students  during  their  stay  in  the  U.S.; 
providing  reentry  training;  and 
assessing  student  performance  and 
progress.  The  award  of  grants  and  the 
number  of  students  who  will  participate 
is  subject  to  the  availability  of  funding 
in  fiscal  year  1999. 

Program  Information 

Background 

Academic  year  1999/00  will  be  the 
seventh  year  of  the  FSA/FLEX  program, 
which  now  includes  over  6000  alumni. 
This  component  of  the  NIS  Secondary 
School  Initiative  was  originally 
authorized  under  the  FREEDOM 
Support  Act  of  1992  and  is  funded  by 
annual  allocations  from  the  Foreign 
Operations  and  USIA  appropriations. 
The  goals  of  the  program  are  to  promote 
mutual  imderstanding  and  foster  a 
relationship  between  the  people  of  the 
NIS  and  the  U.S.;  assist  the  successor 
generation  of  the  NIS  to  develop  the 
qualities  it  will  need  to  lead  in  the 
transformation  of  those  countries  in  the 
21st  Century;  and  to  promote 
democratic  values  and  civic 
responsibility  by  giving  NIS  youth  the 
opportimity  to  live  in  American  society 
for  an  academic  year. 

Objectives 

To  place  approximately  930  pre- 
selected high  school  students  from  the 
NIS  in  qualified,  well-motivated  host 
families  and  welcoming  schools.  To 
expose  program  participants  to 
American  culture  and  democracy 
through  homestay  experiences  and 
enhancement  activities  that  will  enable 
them  to  attain  a  broad  view  of  the 
society  and  culture  of  the  U.S.  To 
encourage  FSA/FLEX  program 
participants  to  share  their  culture, 
lifestyle,  and  traditions  with  U.S. 
citizens. 

Other  Components 

Two  organizations  have  been  awarded 
grants  to  perform  the  following 
functions:  Recruitment  and  selection  of 
students;  targeted  recruitment  for 
students  with  disabilities;  assistance  in 
documentation  and  preparation  of  lAP- 
66  forms;  preparation  of  cross-cultural 
materials;  pre-departure  orientation; 
international  travel  from  home  to  host 
community  and  return;  facilitate 
ongoing  communication  between  the 
natural  parents  and  placement 
organizations,  as  needed;  maintenance 
of  a  student  database  and  provision  of 
data  to  USIA;  and  ongoing  follow-up 
with  alumni  following  their  return  to 
the  NIS.  Additionally,  a  separate  grant 


may  be  awarded  for  a  one-week  mid- 
year civic  education  program  in 
Washington,  DC,  for  a  select  number  of 
students  who  successfully  compete  for 
the  Washington  program.  Students  who 
require  additional  English  language 
training  before  entering  their  host 
communities  will  attend  an  English 
upgrade  and  cultural  orientation 
program,  which  is  conducted  under  a 
grant  exclusively  for  that  purpose.  The 
annotmcements  of  the  competitions  for 
these  grants  are  being  published 
separately. 

Guidelines 

Organizations  chosen  under  this 
competition  are  responsible  for  the 
following:  Recruitment,  screening, 
selection,  and  orientation  of  host 
families;  school  enrollment;  local 
orientation;  placement  of  a  small 
number  of  students  with  disabilities; 
specialized  training  of  local  staff  and 
volunteers  to  work  with  NIS  students; 
preparation  and  dissemination  of 
materials  to  students  pertaining  to  the 
placement  organization;  program 
enhancement  activities;  supervision  and 
monitoring  of  students;  trouble  shooting 
and  periodic  reporting  on  their  progress; 
when  appropriate,  communication  with 
the  organizations  conducting  other 
program  components;  evaluation  of  the 
students'  performance;  evaluation  of  the 
organization's  success  in  achieving 
program  goals;  and  re-entry  training  to 
prepare  students  for  readjustment  to 
their  native  cultiue. 

Applicants  may  request  a  grant  for  the 
placement  of  at  least  20  students.  There 
is  no  ceiling  on  the  number  of  students 
who  may  be  placed  by  one  organization. 
It  is  anticipated  that  10  to  15  grants  will 
be  awarded  for  this  component  of  the 
FLEX  program.  Placements  will  be 
spread  all  across  the  U.S.  Students  may 
be  clustered  in  one  or  more  regions  or 
dispersed.  If  dispersed,  applicants 
should  demonstrate  that  local  staffing 
and  training  of  local  staff  is  adequate  to 
ensure  their  competence  in  supervising 
and  counseling  students  fiom  the  NIS. 
Please  refers  to  the  Solicitation  Package, 
available  on  request  from  the  address 
listed  below,  for  details  on  essential 
program  elements,  permissible  costs, 
and  criteria  used  to  select  students. 

Grants  should  begin  at  the  point  that 
the  complete  applications  on  selected 
finalists  are  delivered  to  the  placement 
organizations,  approximately  on  April  1, 
1999.  Participants  arrive  in  their  host 
communities  in  the  month  of  August 
and  remain  for  10  or  11  months  until 
their  departure  during  the  period  mid- 
June  to  early  July  2000.  Some  students 
will  depart  at  the  end  of  May  to 
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complete  university  exams  in  their 
home  countries. 

Administration  of  the  program  must 
be  in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Applicants  should  submit  the  health 
and  accident  insurance  plans  they 
intend  to  use  for  students  on  this 
program.  USIA  will  compare  the  plan 
-with  the  Agency  plan  and  make  a 
determination  of  which  will  be 
applicable. 

Participants  will  travel  on  J-1  visas 
issued  by  USIA  using  a  government 
program  number.  Organizations  must 
comply  with  J-1  visa  regulations  in 
carrying  out  their  responsibilities  under 
the  FLEX  program.  Please  refer  to 
SoUcitation  Package  for  further 
information 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program  costs. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Monthly  and  incidentals 
allowances  for  participants,  as 
established  by  USIA. 

(2)  Costs  associated  with  student 
enhancements  and  orientations. 

(3)  Administrative  costs  associated 
with  host  family  recruiting,  staff 
training,  monitoring,  and  other 
functions. 

(4}  Health  and  accident  insurance. 

Please  refer  to  the  SoUcitation 
Package  for  complete  budget  guidelines 
and  formatting  instruction. 

Announcement  Title  and  Number 

All  correspondence  with  USIA 
concerning  this  RFP  should  reference 
the  above  title  and  number  E/P-99-05. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Youth  Program.  E/PY.  Rm  568, 
U.S.  Information  Agency,  301  4th  Street, 
SW,  Washington,  DC  20547,  tel.  (202) 
619-6299,  fax  (202)  619-5311,  e-mail 
daronson@usia.gov  to  request  a 
Sohcitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  appUcation  forms. 


specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  USIA 
Program  Officer  Diana  Aronson  on  all 
other  inquiries  and  correspondence. 
Please  read  the  complete  Federal 
Register  annoiuicement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  USlA's  website  at 
http://www.usia.gov/education/rfps. 
Please  read  all  information  before 
downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  on  Demand 

The  entire  SoUcitation  Package  may 
be  requested  from  the  Bureau's  Grants 
Information  Fax  on  Demand  System, 
which  is  accessed  by  calling  202/401- 
7616.  The  Table  of  Contents  listing 
available  documents  and  order  numbers 
should  be  the  first  order  when  entering 
the  system. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  U.S.  Information  Agency  by  5 
p.m.  Washington,  DC  time  on  Friday, 
October  30, 1998.  Faxed  documents  will 
not  be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  appUcant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

AppUcants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  6  copies  of  the 
application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/P-99-05, 
Office  of  Grants  Management,  E/XE, 
Room  336,  301  4th  Street,  SW., 
Washington,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIA  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-poUtical  character  and  should  be 


balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  Ufe.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  Umited  to  ethnicity,  race,  gender, 
reUgion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  "Pub.  L.  104-319 
provides  that  "in  carrying  out  programs 
of  educational  and  cultural  exchange  in 
cotmtries  whose  people  do  not  fully 
enjoy  fi^edom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  huiman  rights  and 
democracy  leaders  of  such  coimtries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  hill  extent  deemed  feasible. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  eind  will  review  them  for 
technical  eligibility.  Proposals  wiU  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  gmdelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  by  USLA's 
East  European  and  NIS  Area  Office  and 
the  USIA  post(s)  overseas,  where 
appropriate.  Eligible  proposals  will  be 
forwarded  to  panels  the  USIA  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Final  funding  decisions  are  at  the 
discretion  of  USIA's  Associate  Director 
for  Educational  and  Cultural  Affairs. 
Final  technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USLA 
Grants  Officer. 

Technically  eligible  appUcations  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Agency's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  imdertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  ^ould  be 
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reasonable  and  feasible  and  should 
coincide  with  those  for  the  FLEX 
program  stated  above.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and    - 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Biueau's  policy  on  diversity  both 
in  host  community  and  family 
placements  and  in  program  content 
(e.g.,  orientation,  enhancement 
activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resovirces 
should  be  adequate  and  appropriate  to 
achieve  the  program  goals  and 
efficiency  in  carrying  out  all  functions. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  fiUl 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  grant 
recipients  and  the  demonstrated 
potential  of  new  applicants. 

8.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate 
achievements  and  success  in  dealing 
with  problems.  A  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  the  stated  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  quarterly 
reports. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  costs,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  reasonable  and  appropriate  to 
conducting  the  pro-am  efficiently. 

10.  Cdst-sAonng:  Proposals  shoiUd 
maximize  cost-sharing  through  other 
private  sector  support,  as  well  as 
institutional  dir^  funding 
contributions. 

Aathority 

Overall  grant  making  authority  for 
this  program  is  contaii^  in  the  Mutual 
Educational  and  Cultiu^l  Exchange  Act 
of  1961,  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Ftdbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  imderstanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries*  *  * ;  to 


strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation  pertaining  to  the  USIA  and 
Foreign  Operations  appropriations. 

Notice 

The  terms  and  conditions  pubUshed 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  fimds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  September  IS,  1998. 
JohD  P.  LoieUo. 

Associate  Director  for  Educational  and 

Cultural  A^irs. 

(PR  Doc.  98-25155  Filed  9-23-98;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-009^ 

Proposed  Information  Collection 
Actlvtty:  Proposed  Collection: 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 


extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  soUcits  comments  on  the 
information  needed  to  determine  net 
income  derived  from  farming. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  23, 
1998. 

ADDRESSES:  Submit  >vritten  comments 
on  the  collection  of  information  to 
Nancy  ).  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0095"  in 
any  correspondence. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATKM:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501  "  3520),  Federal  agencies 
must  obtain  approval  bora  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciuacy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the    ,__ 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Pension  Claim  Questionnaire  for 
Farm  Income,  VA  Form  21-4165. 

OMB  Control  Number:  2900-0095. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Mstract:  A  claimant's  eligibility  for 
VA  pension  benefits  is  determined,  in 
part,  by  countable  income.  VA  Form  21- 
4165  is  used  to  develop  the  necessary 
income  and  asset  information  pectdiar 
to  farm  operations.  The  information  is 
used  by  VA  to  determine  whether  the 
claimant  is  eligible  for  VA  benefits.  If 
eligibility  exists,  the  information  is  used 
to  determine  the  proper  rate  of  benefits. 

Affected  Public:  Individuals  or 
households — Farms. 

Estimated  Annual  Burden:  12,500 
hours. 
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Estimated  Avemge  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
25,000. 

Dated:  August  24, 1998. 

By  direction  of  the  Secretaiy. 
Donald  L.  NeiboD, 

Director.  Information  Management  Senrice. 
(PR  Doc.  98-25551  Filed  9-23-98;  8:45  am] 
WLUNQ  CODE  ano^i-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0255] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approveid 
collection,  and  allow  60  days  for  public 
comment.in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  the 
applicant's  eUgibility  to  apply  for  VA 
benefits  in  conjimction  with  Social 
Security  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  23, 
1998. 

ADOnESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0255"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  ].  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 


or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Dependency 
and  Indemnity  Compensation  or  Death 
Pension  (Including  Accrued  Benefits 
and  Death  Compensation  Where 
Applicable)  From  the  Department  of 
Veterans  Affairs,  VA  Fomi  21-4182. 

OMB  Control  Number:  2900-0255. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  "The  form  is  used  to 
determine  the  applicant's  eligibility  for 
accrued,  dependency  and  indemnity 
compensation,  death  compensation  and/ 
or  death  pension  benefits  when 
applying  for  Social  Security  benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,500 
houra. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
14,000. 

Dated:  August  4, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[PR  Doc.  98-25552  Filed  9-23-98;  8:45  am] 
BIUJNQ  COOe  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Controi  No.  290O-O270] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affaire. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 


opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  help  veteran-borrowers  who 
are  seriously  delinquent  on  guaranteed 
or  insured  VA  home  loans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  23, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affaire,  810  Vermont  Avenue,   ' 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0270"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pureuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acctiracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Financial 
Counseling  Statement,  VA  Form  26- 
8844. 

OAfB  Control  Number:  2900-0270. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  part  of  VA's 
supplemental  servicing  program  for 
helping  veteran-borrowere  who  are 
seriously  delinquent  on  guaranteed  or 
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insured  VA  home  loans.  In  VA's 
supplemental  servicing  effort,  financial 
counseling  is  performed  in  appropriate 
cases  to  afford  veteran-borrowers  the 
maximum  assistance  possible  to  retain 
their  homes  during  periods  of  temporary 
financial  difficulty.  The  information 
collected  is  used  by  VA  to  make 
recommendations  to  the  borrower  in  an 
effort  to  help  the  borrower  caxe  the 
defaidt  status  of  the  loan. 

Affected  Public:  Individuals  or 
houiseholds. 

Estimated  Annual  Burden:  3,750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
5,000. 

Dated:  August  24. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  NeilBon, 

Director,  Information  Management  Service. 
(FR  Doc.  98-25553  Filed  9-23-98;  8:45  am] 
BILLMQ  OOOE  tKO-ei-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0510] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Afbirs 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annotmcing  an 
opporttmity  for  pubUc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  ciurently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  soUcits  comments  on  the 
information  needed  to  determine 
whether  children's  income  can  be 
excluded  from  consideration  in 
determining  a  parent's  ehgibiUty  for 
nonservice-connected  pension. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  23, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 


Nancy  J.  Kessinger,  Veterans  Benefits 
Admhiistration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0510"  in 
any  correspondence.       — 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  ^e  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  piusuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
inforination;  (3)  ways  to  enhance  the 
quaUty,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  AppUcation  for  Exclusion  of 
Children's  Income,  VA  Form  21-0571. 

OMB  Control  Number:  2900-0510. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Abstract:  A  veteran's  or  surviving 
spouse's  rate  of  Improved  Pension  is 
determined  by  family  income. 
Normally,  income  of  children  who  are 
members  of  the  household  is  included 
in  this  determination.  However, 
children's  income  may  be  excluded  if  it 
is  imavailable  or  if  consideration  of  that 
incoriie  would  cause  hardship.  The 
information  collected  is  used  by  VA  to 
determine  whether  children's  income 
can  be  excluded  from  consideration  in 
determining  a  parent's  eligibiUty  for 
nonservice-connected  pension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  18,750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
25,000. 

Dated:  August  24, 1998. 


By  direction  of  the  Secretaiy. 
Daoald  L.  Neilson, 

Director,  Infonnation  Management  Service. 
[FR  Doc  98-25554  Filed  9-23-98;  8:45  am) 
■LLMO  COK  ni»-«1-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Comrol  No.  290a-NEW  (VRAC)] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
A&irs 
action:  Notice. 

SUMMARY:  In  comphance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  26, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-NEW  (VR4C)." 
SUPPLEMENTARY  INFORMATION: 

Title:  Vocational  Rehabilitation  and 
Counseling  (VR&C)  Service  Program 
Outcome  Siuvey.  VA  Form  28-0317. 

OMB  Control  Number:  None  assigned. 

Type  of  Review:  New  collection. 

Mistract:  VBA  plans  to  conduct  a 
study  to  assess  program  outcomes  for  its 
Vocational  Rehabilitation  and 
Coimseling  (VR&C)  Program.  VBA  has 
identified  a  need  for  direct  input  from 
former  program  customers,  including 
reactions  to  VR&C's  program  offerings, 
processes,  quaUty  of  services,  and 
outcomes  achieved  by  veterans  who 
participated  in  the  program.  The 
information  collected  will  be  used  to 
identify  program  outcomes  and 
opportunities  for  improving  VR&C 
program  performance.  Specifically,  the 
infonnation  will  be  used  to  assess 
whether  the  services  provided  under  the 
program  meets  veterans  needs,  are 
provided  in  a  manner  that  encourages 
participation  by  eligible  recipients,  and 
promotes  successful  achievement  of 
rehabilitation  and  related  objectives. 
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An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  infonnation 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
24, 1998  at  paee  14178. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1 ,650 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
5,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  OfBcer,  Allison  Eydt, 
OMB  Hiunan  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-NEW  (VR&C)"  in  any 
correspondence. 

Dated:  August  4, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Infonnation  Management  Service. 
|FR  Doc.  9fr-25547  Filed  9-23-98;  8:45  am] 
MLUNQ  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0202] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Afiiairs. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  26, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 


Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0202." 
SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Numbers:  Application 
for  Ordinary  Life  Insurance  (Age  70), 
VA  Form  29-8485a;  and  Information 
About  Modified  Life  Insurance 
Reduction  and  Replacement  Features 
(Age  70),  VA  Form  29-8701. 

OMB  Control  Number:  2900-0202. 

Type  of  Review:  Extension  of  a 
mrrently  approved  collection. 

Abstract:  The  forms  are  used  by  the 
insured  to  apply  for  replacement 
insurance  to  replace  the  amount  of 
Modified  Life  Insurance  that  was 
reduced  at  age  70.  The  information  is 
used  by  VA  to  initiate  the  granting  of 
the  coverage  for  which  applied. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Fedend  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  29, 1998  at  pa^e  4524. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  642  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
7,700. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0202"  in  any 
correspondence. 

Dated:  August  4, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Infonnation  Management  Service. 
[FR  Doc.  98-25548  Filed  9-23-98;  8:45  am] 
BILLING  CODE  832(MI1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0234] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 


(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  ASiairs,  has  submitted  the 
collection  of  infonnation  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  acttial  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  26, 1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0234." 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  to  Mortgage  Company 
for  Amount  of  Unpaid  Insiuance,  VA  ' 
Form  Letter  29-712. 

OMB  Control  Number:  2900-0234. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  letter  is  used  to 
request  the  amount  of  the  veteran's 
unpaid  mortgage  from  the  lending 
institution  with  which  the  veteran 
carries  the  mortgage.  The  information  is 
required  by  law.  Title  38,  U.S.C, 
Section  2106,  and  is  used  by  VA  to 
determine  Veterans  Mortgage  Life 
Insurance  premiiuns. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Feder^  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
6, 1998  at  page  16861. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  75  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
450. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Himian  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0234"  in  any 
correspondence. 

Dated:  August  4, 1998. 
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By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  98-25549  Filed  9-23-98;  8:45  am] 
BHJJNQ  OOOE  832»-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  290(M)539] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
■Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  26, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 


Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0539." 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Supplemental 
Service  Disabled  Veterans  Insurance, 
VA  Form  29-0188. 

OMB  Control  Number:  2900-0539. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  veterans 
to  apply  for  Supplemental  Service 
Disabled  Veterans  Insurance.  No 
insurance  may  be  granted  unless  a 
completed  application  has  been 
received.  The  information  is  used  by  the 
VBA  to  determine  eligibility  for 
insurance. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  cturently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
9, 1998  at  page  17485. 

A ffectea  Public:  Individuals  pr 
households. 

Estimated  Annual  Burden :  3 ,333 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
10,000. 

Send  comments  and 
recommendations  concerning  any 


aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0539"  in  any 
correspondence. 

Dated:  August  4, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  98-25550  Filed  9-23-98;  8:45  am] 
BILUNQ  CODE  «12IM>1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prostttetics 
artd  Speclal-[>isal>iiitie8  Programs, 
Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6, 1972.  that  the 
Advisory  Committee  on  Prosthetics  and 
Special-Disabihties  has  been  renewed 
for  a  2-year  period  beginning  September 
16, 1998.  through  September  16,  2000. 

Dated:  September  17. 1998. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  98-25555  Filed  9-23-98;  8:45  am] 
BILUNQ  COOE  8t20-01-M 
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and  h4olice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
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eisewtiere  in  the  issue. 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

17  CFR  Parti 

Orders  Eligible  for  Post-execution 
Allocation 

Correction 

In  rule  dociunent  98-22933  beginning 
on  page  45699,  in  the  issue  of  Thursday, 
August  27, 1998,  make  the  following 
corrections: 

1.  On  page  45699,  in  the  first  coliunn, 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT,  in  the 
fourth  line.  "Anderson"  should  read 
Andresen". 

2.  On  page  45699,  in  the  first  column, 
under  the  heading  Table  of  Contents,  in 
the  ninth  line.  "1.35(a-l)"  should  read 
"1.35(a-l)(5)(i)". 


3.  On  page  45699,  in  the  second 
column,  in  the  16th  line,  "1.35(a- 
l)(5)(iii)"  should  read  "1.35(a-l)(5)(ii)". 

4.  On  page  45700,  in  the  second 
colimm,  imder  the  heading 
n.Amendments  to  Commission 
Regulation  1.35(a-l),  in  the  third  line. 
"Orders  eligible  for  post-execution 
allocation."  should  read  "Orders  eligible 
for  post-execution  allocation". 

5.  On  page  45700.  in  the  second 
column,  under  the  heading  II. 
Amendmoits  to  Commission  Regulation 
1.35(a-l),  in  the  19th  line,  "as"  should 
read  "a". 

6.  On  page  45700.  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  tenth  line,  "ere"  should  read 
"were". 

7.  On  page  45702,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  11th  line  from  the  bottom,  "section" 
should  read  "Section". 

8.  On  page  45702.  in  the  second 
column,  in  paragraph  (b)(i).  "manager," 
should  read  "manager;". 

9.  On  page  45702.  in  the  third 
column,  in  paragraph  (b)(v).  in  the  sixth 
line,  "order."  should  read  "order;". 

10.  On  page  45702.  in  the  third 
coltunn.  in  paragraph  Cb)(vi] .  in  the 
second  line,  "person."  should  read 
"persons.". 


11.  On  page  45702,  in  the  third 
coltmm,  in  the  fourth  paragraph,  in  the 
eighth  line,  "bounded"  should  read 
"bunched". 

12.  On  page  45703.  in  the  third 
colimm,  under  heading  D.  Disclosure 
Final  Regulation  1.35(a-l)(5)(iii),  in  the 
third  line,  "writing"  should  read 
"writing.". 

13.  On  page  45703,  in  the  third 
colimui.  in  the  7th  line  from  the  bottom, 
"MFA"  should  read  "MFA.". 

14.  On  page  45704.  in  the  second 
column,  in  the  second  paragraph,  in  the 
first  line,  "In"  should  read  "The". 

15.  On  page  45704,  in  the  second 
column,  under  the  heading,  2. 
Comments  Received,  in  the  ninth  line, 
"provided"  should  read  "provide". 

16.  On  page  45704.  in  the  second 
column,  in  the  footnotes,  in  the  eighth 
line  bom  the  bottom.  "Goldman." 
should  read  "Goldman.". 

17.  On  page  45706.  in  the  third 
coliunn.  in  the  footnotes,  in  the  tenth 
line  bom  the  bottom,  "and  or"  should 
read  "and  of. 

18.  On  page  45709,  in  the  second 
column,  in  Uie  second  full  paragraph,  in 
the  first  Une,  "1.35(a-"  should  read 
"1.35  (a-l)(5)  generally  applies  to  large 
users  of  the  market.  It". 

BILLMQCOOE  1S06-O14 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

[Civ.  No.  1:98  CV  1616] 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  sections  16(bHb).  that  a 
proposed  Final  Judgment,  Hold  Separate 
Stipulation  and  Order,  and  Competitive 
Impact  Statement  have  been  filed  with 
the  United  States  District  Court  for  the 
Northern  District  of  Ohio,  Eastern 
Division,  in  United  States  and  States  of 
Ohio,  Arizona,  California,  Colorado, 
Florida,  Maryland,  New  York,  Texas, 
Washington,  and  Wisconsin,  and 
Commonwealths  of  Kentucky  and 
Pennsylvania  v.  USA  Waste  Services, 
Inc.,  Dome  Merger  Subsidiary,  and 
Waste  Management,  Inc.  Qv.  No.  1:98 
CV  1616. 

On  July  16, 1998,  the  United  States 
and  the  listed  eleven  states  and  two 
commonwealths  filed  a  Complaint, 
which  alleged  that  USA  Waste's 
proposed  acquisition  of  Waste 
Management  would  violate  Section  7  of 
the  Clayton  Act,  15  U.S.C.  18,  by 
substantially  lessening  competition  in 
commercial  waste  collection  and/or 
mimicipal  solid  waste  disposal  in  21 
geographic  markets  around  the  country, 
including:  Akron,  Canton,  Cleveland 
and  Columbus,  OH;  Allentown, 
Pittsburgh  and  Philadelphia,  PA; 
Baltimore,  MD;  Denver,  CO;  Detroit, 
Flint  and  Northeast  Michigan;  Houston, 
TX;  Los  Angeles,  CA;  Louisville,  KY; 
Miami  and  Gainesville,  FL;  Milwaukee, 
WI;  New  York.  NY;  Portland,  OR;  and 
Tucson,  AZ.  The  proposed  Final 
Judgment,  filed  the  same  day  as  the 
Complaint,  requires  that  USA  Waste  and 
Waste  Management  divest  commercial 
waste  collection  and/or  municipal  solid 
waste  disposal  operations  in  each  of  the 
geographic  areas  alleged  in  the 
Complaint. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  J.  Robert  Kramer,  II,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Street,  NW,  Suite  3000,  Washington. 
D.C.  20530  [telephone:  (202)  307-0924]. 
Constance  K.  Robinson, 
Director  of  Opervtions  &  Merger  Enforcement. 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  Snd  agreed  by 
and  between  the  undersigned  parties. 


subject  to  approval  and  entry  by  the 
Court,  that: 

I.  Definitions 

As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

A.  USA  Waste  means  defendant  USA 
Waste  Services,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Houston,  Texas,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries  (including  Dome  Merger 
Subsidiary),  divisions,  groups,  affiliates, 
directors,  officers,  managers,  agents,  and 
employees. 

B.  WM/ means  defendant  Waste 
Management,  Inc.,  A  Delaware 
corporation  with  its  headquarters  in  Oak 
Brook,  Illinois,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

C.  Relevant  Disposal  Assets  means, 
unless  otherwise  noted,  with  respect  to 
each  landfill  or  transfer  station  listed 
and  described  herein,  all  tangible  assets, 
including  all  fee  and  leasehold  and 
renewal  rights  in  the  listed  landfill  or 
transfer  station;  the  garage  and  related 
facilities;  offices;  landfill-  or  transfer 
station-related  assets  including  capital 
equipment,  trucks  and  other  vehicles, 
scales,  power  supply  equipment, 
interests,  permits,  and  supplies;  and  all 
intangible  assets  of  the  listed  landfill  or 
transfer  station,  including  landfill-  or 
transfer  station-related  customer  lists, 
contracts,  and  accounts,  or  options  to 
purchase  any  adjoining  property. 

Relevant  Disposal  Assets,  as  used 
herein,  includes  each  of  the  following 
properties: 

1.  Landfills 

a.  Akron/Canton.  OH 

WMI's  Countywide  R&D  Landfill, 
located  at  3619  Gracement  Street,  SW, 
East  Sparta,  OH  44626,  and  known  as 
the  Countywide  Landfill; 

b.  Columbus,  OH 

USA  Waste's  Pine  Grove  Landfill, 
located  at  5131  Drinkle  Road,  SW. 
Amanda.  OH  43102; 

c.  Denver.  CO 

USA  Waste's  Front  Range  Landfill, 
located  at  1830  County  Road  5,  Erie.  CO 
80516-8005. 

d.  Detroit,  MI 

USA  Waste's  Carleton  Farms  Landfill, 
located  at  28800  Clark  Road,  New 
Boston,  MI; 


e.  Flint,  MI 

USA  Waste's  Brent  Run  Landfill, 
located  at  Vienna  Road,  Montrose 
Township,  Genesee  County,  MI; 

f.  Houston,  TX 

USA  Waste's  Brazoria  County 
Landfill,  located  at  10310  FM-523, 
Angleton.  TX  77515;  and 

g.  Los  Angeles,  CA 

USA  Waste's  Chiquita  Canyon 
Landfill,  located  at  29201  Henry  Mayo 
Drive,  Valencia,  CA  91355; 

h.  Louisville,  KY 

USA  Waste's  Valley  View  Landfill, 
located  at  9120  Sulphur  Road,  Sulphur, 
KY  40070; 

j.  Milwaukee,  WI 

USA  Waste's  Kestrel  Hawk  Landfill, 
located  at  1989  Oakes  Road.  Racine,  WI 
53406;  and  WMI's  Mallard  Ridge 
Landfill,  located  at  W.  8470  State  Road 
11,  Delavan.WI  53315; 

k.  New  York,  NY/Philadelphia,  PA 

WMI's  Modem  Landfill  &  Recycling, 
located  at  4400  Mt.  Piscah  Road,  York, 
PA  17402,  and  known  as  the  Modem 
Landfill; 

1.  Northeast  Michigan 

USA  Waste's  Whitefeather  Landfill, 
located  at  2401  Whitefeather  Road, 
Pinconning,  MI;  and  Elk  Run  Sanitary 
Landfill,  located  at  20676  Five  Mile 
Highway,  Onaway,  MI; 

m.  Pittsburgh,  PA 

WMI's  Green  Ridge  Landfill,  located 
at  717  East  Huntingdon  Landfill  Road, 
Scottdale,  PA  15683,  and  variously 
known  as  the  Green  Ridge  Landfill,  the 
Y&S  Landfill,  or  the  Greenridge 
Reclamation  Landfill; 

n.  Portland,  OR 

USA  Waste's  North  WASCO  Landfill, 
located  at  2550  Steel  Road.  The  Dalles, 
OR  97058;  and 

2.  Transfer  Stations 

a.  Akron/Canton,  OH 

WMI's  Akron  Central  Transfer 
Station,  located  at  389  Fountain  Street, 
Akron,  OH; 

b.  Baltimore,  MD 

WMI's  Southwest  Resource  Recovery 
Facility  (known  as  Baltimore  RESCO  or 
BRESCO),  located  at  1801  Annapolis 
Road,  Baltimore,  MD  21230;  Baltimore 
County  Resource  Recovery  Facility, 
located  at  10320  York  Road, 
Cockeysville,  MD;  and  Western 
Acceptance  Facility,  located  at  3310 
Transway  Road,  Baltimore^  MD; 
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c.  Cleveland,  OH 

USA  Waste's  Newburgh  Heights 
Transfer  Station,  located  at  3227 
Harvard  Road,  Newburgh  Heights,  OH 
44105  (and  known  as  the  Harvard  Road 
Transfer  Station);  and  WMI's 
Strongsville  Transfer  Station,  located  at 
16099  Foltz  Industrial  Parkway, 
Strongsville,  OH; 

d.  Columbus,  OH 

WMI's  Reynolds  Road  Transfer 
Station,  located  at  805  Reynolds 
Avenue,  Columbus,  OH  43201; 

e.  Houston,  TX 

USA  Waste's  Hardy  Road  Transfer 
Station,  located  at  18784  East  Hardy, 
Houston,  TX; 

f.  Louisville.  KY 

USA  Waste's  Poplar  Level  Road 
Transfer  Station,  located  at  4446  Poplar 
Level  Road,  Louisville,  KY; 

g.  Miami,  FL 

All  USA  Waste's  operations  related  to 
its  right,  title,  and  interest  in,  or 
operation  or,  the  Reuters  Transfer 
Station  Rights,  as  conveyed  to  Chambers 
Waste  Systems  of  Florida,  a  subsidiary 
of  USA  Waste,  pursuant  to  the  Final 
Judgment  in  United  States  v.  Reuter 
RecycUng  of  Florida,  Inc.,  1996-1  Trade 
Cas.  (CCH)  1 71,353  (D.D.C.  1996).  a 
copy  of  which  is  attached  to  the 
proposed  Final  Judgment  as  Exhibit  A; 

h.  New  York,  NY 

WMI's  SPM  Transfer  Station,  located 
at  912  East  132nd  Street,  Bronx,  NY 
10452,  and  all  rights  and  interests,  legal 
or  otherwise,  the  WMI  now  enjoys,  has 
had  or  made  use  of  out  of  the  SPMT 
Transfer  Station,  to  deliver  waste  by 
truck  to  rail  siding  at  the  Oak  Point  Rail 
Yard  in  the  Bronx,  NY,  and  at  the 
Harlem  River  Yards  facility,  located  at 
St.  Ann's  and  Lincoln  Avenues  at  132nd 
Street,  Bronx,  NY  1045;  and 

i.  Philadelphia,  PA 

USA  Waste's  Girard  Point  Transfer 
Station,  located  at  3600  South  26nd 
Street.  Philadelphia,  PA  19145;  and 
USA  Waste's  Quick  Way  Inc.  Municipal 
Waste  Transfer  Station,  located  at  SE 
Comer,  Bath  and  Orthodox  Streets, 
Philadelphia,  PA  19137. 

D.  Relevant  Hauling  Assets,  unless  - 
otherwise  noted,  means  with  respect  to 
each  commercial  waste  collection  route 
or  other  hauling  asset  described  herein, 
all  tangible  assets,  including  capital 
equipment,  trucks  and  other  vehicles, 
containers,  interests,  permits,  supplies 
except  real  property  and  improvements 
to  real  property  (i.e.,  buildings)];  and  it 
includes  all  intangible  assets,  including 


hauling-related  customers  Usts. 
contracts  and  accoimts. 

Relevant  Hauling  Assets,  as  used 
herein,  includes  the  assets  in  the 
following  locations: 

I.Akron,  OH 

USA  Waste's  and  American  Waste 
Corporation's  front-end  loader  truck 
("PEL")  commercial  routes  that  serve 
Simunit  Coimty,  Ohio; 

2.  Allentown,  PA 

WMI's  FEL  commercial  routes  that 
serve  the  cities  of  Allentown  and 
Northampton  and  Lehigh  County,  PA; 

3.  Cleveland,  OH 

WMI's  FEL  commercial  routes  that 
serve  Franklin  County,  Ohio; 

5.  Denver,  CO 

USA  Waste's  FEL  commercial  routes 
that  serve  the  City  of  Denver,  and 
Denver  and  Arapaho  County,  CO; 

6.  Detroit,  MI 

WMI's  FEL  commercial  routes  that 
serve  the  City  of  Detroit  and  Wayne 
County.  MI; 

7.  Houston,  TX 

WMI's  FEL  commercial  routes  that 
serve  the  City  of  Houston,  the  Dickinson 
area,  and  Harris  Coimty,  TX; 

8.  Louisville,  KY 

USA  waste's  FEL  commercial  routes 
that  serve  the  City  of  Louisville  and 
Jefferson  Coimty,  KY; 

9.  Pittsburgh,  PA 

WMI's  FEL  commercial  routes  that 
serve  Allegheny  County  and 
Westmoreland  County,  PA,  and  the 
garage  facility  (real  estate  and 
improvements)  located  at  the  Y&S 
Landfill; 

10.  Portland,  OR 

WMI's  FEL  commercial  routes  that 
serve  the  Qty  of  Portland,  OR; 

11.  Tucson.  AZ 

USA  Waste's  FEL  commercial  routes 
that  serve  the  City  of  Tucson  and  Pima 
County,  AZ;  and 

12.  Gainesville,  FL 

WMI's  FEL  commercial  routes  that 
serve  Alachua  County,  FL. 

E.  Hauling  means  the  collection  of 
nonhazardous  waste  from  customers 
and  the  shipment  of  the  collected  waste 
to  disposal  sites. 

F.  Waste  means  nonhazardous 
municipal  solid  waste. 

G.  Disposal  means  the  business  of 
disposing  of  waste  into  approved 
disposal  sites. 


H.  Relevant  area  means  the  county  in 
which  the  Relevant  Hauling  Assets  or 
Relevant  Disposal  Assets  are  located 
and  any  adjacent  city  or  county,  except 
with  respect  to  the  Modem  Landfill  [see 
Section  I(C)(l)(k)l,  for  which  the 
Relevant  Area  means  Philadelphia,  PA, 
and  New  York,  NY. 

I.  Relevant  State  means  the  state  in 
which  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  are  located, 
provided  however,  that  state  is  a  party 
to  this  Final  Judgment.  With  respect  to 
the  Modem  Landfill  [see  Section 
I(C)(l)(k)],  the  Relevant  State  means  the 
Commonwealth  of  Pennsylvania  and  the 
State  of  New  York. 

n.  Ob)ectives 

The  Final  Judgment  filed  in  this  case 
in  meant  to  ensure  defendants'  prompt 
divestitures  of  the  Relevant  Disposal 
Assets  and  the  Relevant  Hauling  Assets 
for  the  purpose  of  establishing  viable 
competitors  in  the  waste  disposal 
business  or  the  commercial  waste 
hauling  business,  or  both,  in  the 
Relevant  Areas  to  remedy  the  effects 
that  plaintiffs  allege  would  otherwise 
result  from  USA  Waste's  acquisition  of 
WMI.  This  Hold  Separate  Stipulation 
and  Order  ensures,  prior  to  such 
divestitures,  that  the  Relevant  Disposal 
Assets  and  the  Relevant  Hauling  Assets 
are  independent,  economically  viable, 
ongoing  business  concerns,  and  that 
competition  is  maintained  during  the 
pendency  of  the  ordered  divestitures. 

m.  Jurisdiction  and  Venue 

The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  Northem  District 
of  Ohio,  Eastem  Division. 

rv.  Compliance  With  and  Entry  of  Final 
Judgment 

A.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
hereto  as  Exhibit  A  may  be  filed  with 
and  entered  by  the  Court,  upon  the 
motion  of  any  party  or  upon  the  Court's 
own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the 
Antitmst  Procedures  and  Penalties  Act 
(15  U.S.C.  §  16),  and  without  huther 
notice  to  any  party  or  other  proceedings, 
provided  that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

B.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment,  pending  the 
Judgment's  entry  by  the  Court,  or  until 
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expiration  of  time  of  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Court. 

C.  Defendants  shall  not  consummate 
the  transaction  sought  to  be  enjoined  by 
the  Complaint  herein  before  the  Court 
has  signed  this  Stipulation  and  Order. 

D.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

E.  hi  the  event  (1)  the  United  States 
has  withdrawn  its  consent,  as  provided 
in  Section  IV(A)  above,  or  (2)  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time 
has  expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
judgment,  then  the  parties  are  released 
from  all  further  obUgations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shaU  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

F.  E)efendants  represent  that  the 
divestitures  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  defendants  will  later  raise  no 
claim  of  hardship  or  difficulty  as 
groimds  for  asking  the  Court  to  modify 
any  of  the  divestiture  contained  therein. 

V.  Hold  Separate  Provisions 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished: 

A.  Defendants  shall  preserve, 
maintain,  and  operate  the  Relevant 
Disposal  Assets  and  the  Relevant 
Hauling  Assets  as  independent 
competitors  with  management,  sales 
and  operations  held  entirely  separate, 
distinct  and  apart  from  those  of 
defendants'  other  operations. 
Defendants  shall  not  coordinate  the 
marketing  of,  or  sales  by,  any  Relevant 
Disposal  Asset  or  Relevant  Hauling 
Asset  with  defendants'  other  operations. 
Within  twenty  (20)  days  after  the  fiUng 
of  the  Complaint,  or  thirty  (30)  days 
after  the  entry  of  this  Order,  whichever 
is  later,  defendants  will  inform  plaintiffs 
of  the  steps  defendants  have  taken  to 
comply  with  this  Hold  Separate 
Stipulation  and  Order. 

B.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  (1)  the  Relevant 
Disposal  Assets  and  Relevfint  Hauling 


Assets  will  be  maintained  and  operated 
as  independent,  ongoing,  economically 
viable  and  active  competitors  in  the 
waste  disposal  business  or  waste 
hauling  business,  or  both,  in  each 
Relevant  Area;  (2)  management  of  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  will  not  be  influenced 
by  USA  Waste;  and  (3)  the  books, 
records,  competitively  sensitive  sales, 
marketing  and  pricing  information,  and 
decision-making  concerning  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  will  be  kept  separate  and 
apart  from  defendants'  other  operations. 
USA  Waste's  influence  over  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  shall  be  limited  to  that 
necessary  to  carry  out  USA  Waste's 
obUgations  imder  this  Order  and  the 
Final  Judgment. 

C.  IDefendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  the 
sales  and  revenues  of  the  Relevant 
Disposal  Assets  and  Relevant  HauUng 
Assets,  and  shall  maintain  at  1997  or  at 
previously  approved  levels,  whichever 
are  higher,  all  promotional,  advertising,  . 
sales,  technical  assistance,  marketing 
and  merchandising  support  for  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets. 

D.  Defendants  shall  provide  sufficient 
working  capital  to  maintain  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  as  economically  viable, 
and  competitive  ongoing  businesses. 

E.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets  are  fully  maintained  in  operablei 
condition  at  no  lower  than  their  current 
capacity  or  sales,  and  shall  maintain 
and  adhere  to  normal  repair  and 
maintenance  schedules  for  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets. 

F.  Defendants  shall  not,  except  as  part 
of  a  divestiture  approved  by  plaintiffs, 
remove,  sell,  lease,  assign,  transfer, 
pledge  or  otherwise  dispose  of  any  of 
the  Relevant  Disposal  Assets  and 
Relevant  Hauling  Assets. 

G.  Defendants  shall  maintain,  in 
accordance  with  sound  accounting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  that  report  on  a  periodic  basis, 
such  as  the  last  business  day  of  every 
month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  the  Relevant  Disposal 
Assets  and  Relevant  Hauling  Assets. 

H.  Except  as  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Stipulation  and 
Order,  defendants  shall  not  hire, 
transfer,  terminate,  or  otherwise  alter 
the  salary  agreements  for  any  USA 


Waste  or  WMI  employee  who,  on  the 
date  of  defendants'  signing  of  this  Hold 
Separate  Stipulation  and  Order,  either: 
(1)  works  at  a  Relevant  Disposal  Asset 
or  Relevant  Hauling  Assets,  or  (2)  is  a 
member  of  management  referenced  in 
Section  V(I)  of  this  Hold  Separate 
Stipulation  and  Order. 

I.  Until  such  time  as  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets  are  divested  pursuant  to  the 
terms  of  the  Final  Judgment,  the 
Relevant  Disposal  Assets  and  Relevant 
Hauhng  Assets  of  WMI  and  USA  Waste 
shall  be  managed  by  Donald  Chappel. 
Mr.  Chappel  shall  have  complete 
managerial  responsibility  for  the 
Relevant  Disposal  Assets  and  Relevant 
HauUng  Assets  of  WMI  and  USA  Waste, 
subject  to  the  provisions  of  this  Order 
and  the  Final  Judgment.  In  the  event 
that  Mr.  Chappel  is  imable  to  perform 
this  duties,  defendants  shall  appoint, 
subject  to  the  approval  of  the  United 
States,  after  consultation  with  the 
Relevant  States,  a  replacement  within 
ten  (10)  working  days.  Should 
defendants  fail  to  appoint  a  replacement 
acceptable  to  the  United  States,  after 
consultation  with  the  Relevant  State, 
within  ten  (10)  working  days  the  United 
States  shall  appoint  a  replacement. 

J.  Defendants  Shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the  Final 
Judgment  to  complete  the  divestitures 
pursuant  to  the  Final  Judgment  to 
purchasers  acceptable  to  the  United 
States,  after  consultation  with  the 
Relevant  State. 

K.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 
consummation  of  the  divestitures 
contemplated  by  the  Final  Judgment  or 
imtil  further  order  of  the  Court. 

VI.  Defiendants'  Expectations 

In  consenting  to  the  entry  of  this  Final 
Judgment,  each  defendant  has  reUed 
upon,  as  a  material  factor,  its 
understanding  of  the  hauUng  routes  that 
it  will  be  required  to  divest,  as  set  forth 
in  a  letter  from  James.  R.  Weiss  and  Neal 
R.  StoU,  counsel  for  defendants,  dated 
July  14, 1998,  and  acknowledged  by 
Anthony  E.  Harris,  Antitrust  Division, 
U.S.  Department  of  Justice,  counsel  for 
the  United  States. 

Dated:  July  16, 1998. 
For  Plaintiff 
United  States  of  America: 

Anthony  E.  Harris,  Esquire 

U.S.  Department  of  Justice,  Antitrust  Division, 
Litigation  II  Section.  Suite  3000,  Washington, 
DC  20005,  (202)  307-6583. 

For  Defendants 
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USA  Waste  Services,  Inc.  and  Dome  Merger 
Subsidiary 

James  R.  Weiss,  Esquire 

Preston  Gates  Ellis  &■  Rouvelas  Meeds  LLP, 
1 735  New  York  Avenue.  NW.  Washington, 
DC  20006-8425,  (202)  662-8425. 

J.  Defendants  shall  take  no  action  that 
would  interfere  with  the  ability  of  any 
trustee  appointed  pursuant  to  the  Final 
Judgment  to  complete  the  divestitures 
pursuant  to  the  Final  Judgment  to 
purchasers  acceptable  to  the  United' 
States,  after  consultation  with  the 
Relevant  State. 

K.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 
consummation  of  the  divestitures 
contemplated  by  the  Final  Judgment  or 
until  further  order  of  the  Court. 

VI.  Defendants'  Expectations 

In  consenting  to  the  entry  of  this  Final 
Judgment,  each  defendant  has  relied 
upon,  as  a  material  factor,  its 
understanding  of  the  hauling  routes  that 
it  will  be  required  to  divest,  as  set  forth 
in  a  letter  from  James  R.  Weiss  and  Neal 
R.  Stoll,  coimsel  for  defendants,  dated 
July  14, 1998,  and  acknowledged  by 
Anthony  E.  Harris,  Antitrust  Division, 
U.S.  Department  of  Justice,  counsel  for 
the  United  States. 

Dated:  July  16, 1998. 

For  Plaintiff  United  States  of  America 
Anthony  E.  Harris,  Esquire, 
U.S.  Department  of  Justice,  Antitrust  Division, 
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James  R.  Weiss,  Esquire, 

Preston  Gates  Ellis  Sr  Rouvelas  Meeds  LLP, 
1735  New  York  Avenue,  NW,  Washington, 
DC  20006-8425,  (202)  662-8425. 
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Chief,  Antitrust  Section,  Ohio  Attorney 
General's  Office,  30  East  Broad  Street,  16th 
Floor,  Columbus,  OH  43215,  (614)446-4328. 

For  Plaintiff  State  of  Arizona 
Grant  Woods, 
Attorney  General. 

1275  West  Washington,  Phoenix,  AZ 
85007.  (602)  542-7761 


For  Plaintiff  State  of  California 
Daniel  E.  Lungren, 
Attorney  General. 
Barbara  Motz, 

Supervising  Deputy  Attorney  General,  300 
South  Spring  Street,  Los  Angeles,  CA  (213) 
897-2691. 

For  Plaintiff  State  of  Colorado 
Gale  A.  Norton 

For  Defendant  Waste  Management,  Inc. 
Neal  R.  Stoll,  Esquire, 
Skadden,  Arpa,  Slate,  Meagher  6- Flom,  919 
Third  Avenue,  New  York,  NY  10022-3897, 
(212)  735-3000. 

For  Plaintiff  State  of  Ohio 
Betty  D.  Montgomery, 
Attorney  General. 
Doreen  C.  Johnson, 

Assistant  Attorney  General,  Chief  Antitrust 
Section,  Ohio  Bar  No.  0024725. 
Mitchell  L.  Gentile,  Senior  Attorney, 
Ohio  Bar  No.  0022274. 
Thomas  G.  Lingren, 

Assistant  Attorney  General,  Ohio  Bar  No. 
0039210. 

Ohio  Attorney  General's  Office,  30  East 
Broad  Street,  16th  Floor,  Columbus,  OH 
43215,  (614)  466-4328 

For  Plaintiff  State  of  Arizona 
Grant  Woods, 
Attorney  General. 
Nancy  M.  Bonnell, 

Assistant  Attorney  General,  Arizona  Bar  No. 
016382,  Antitrust  Unit,  Civil  Division.  1275 
West  Washington,  Phoenix,  AZ  85007,  (602) 
542-771 1 ,  (602)  542-4801  (facsimile). 
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Third  Avenue,  New  York,  NY  10022-3897, 
(212)  735-3000. 

For  Plaintiff  State  of  California 
Daniel  E.  Lungren, 
Attorney  General. 
Roderick  E.  Walston, 
Chief  Assistant  Attorney  General. 
Barbara  Motz, 

Acting  Assistant  Attorney  General. 
Natalie  S.  Manzo, 

Deputy  Attorney  General,  300  South  Spring 
Street,  Room  5212,  Los  Angeles,  CA  90013, 
(213)897-2704. 

For  Plaintiff  State  of  Colorado 
Gale  A.  Norton, 
Attorney  General. 

Jan  Michael  Zavislan,  Colorado  Bar  No. 
11636, 

First  Assistant  Attorney  General. 
Maria  E.  Berkenkotter,  Colorado  Bar  No. 
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Assistant  Attorney  General. 

State  Services  Building,  1525  Sherman 
Street,  5th  Floor,  Denver,  CO  80203,  (303) 
866-3613,  (303)  866-5691 


For  Plaintiff  State  of  Florida 
Robert  A.  Butterworth, 
A  ttomey  General. 

Lizabeth  A.  Leeds,  Douglas  L.  Kilby, 
Assistant  Attorneys  General,  Antitrust 
Section,  PL-01.  The  Capitol.  Tallahassee,  FL 
32399-1 050,  (850)  4 1 4-3856. 

For  Plaintiff  Commonwealth  of  Kentucky 

Albert  B.  Chandler  lU, 

Attorney  General. 

David  R.  Vandeventer, 

Assistant  Attorney  General,  Kentucky  Bar  No. 
72790. 

Consumer  Protection,  1024  Capital  Center 
Drive.  Frankfort,  KY  40601-8204,  (502)  573- 
2200 

For  Plaintiff  State  of  Maryland 

J.  Joseph  Curran,  Jr., 

Attorney  General. 

Ellen  S.  Cooper, 

Assistant  Attorney  General,  Chief,  Antitrust 
Division. 
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Assistant  Attorney  General. 
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Attorney  General. 
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For  Plaintiff  State  of  New  York 

Dennis  C.  Vacco, 

Attorney  General. 

Stephen  D.  Houck, 

Assistant  Attorney  General  in  Charge. 

Richard  E.  Grimm, 

Assistant  Attorney  General,  Antitrust  Bureau, 
Office  of  the  Attorney  General,  State  of  New 
York,  120  Broadway,  Suite  26-01,  New  York. 
NY  10271.  (212)  416-8271 

Of  Counsel: 
Kay  Taylor, 
Assistant  Attorney  General. 

For  Plaintiff  Commonwealth  of 
Pennsylvania 

D.  Michael  Fisher, 

Attorney  General. 

James  A.  Donahue,  m. 

Chief  Deputy  Attorney  General. 

Garrett  F.  Gallia,  Terry  A.  Lupia, 

Deputy  Attorneys  General. 

14jh  Floor.  Strawberry  Square,  Harrisburg, 
PA  17120.  (717)  787-4530 
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For  Plaintiff  State  of  Texas 
Dan  Morales, 
Attorney  General. 
Mark  Tobey,  Kim  Van  Winkle, 
Assistant  Attorneys  General,  P.O.  Box  12548, 
Austin,  TX  7871 1-2548.  (512)  320-0975. 

For  Plaintiff  State  of  Washington 
Christine  O.  Gregoiie, 
Attorney  General, 
Jon  P.  Feiguson, 
Senior  Counsel. 
Marta  Lowy, 

Assistant  Attorney  General,  Office  of  the 
Attorney  General,  900  4th  Avenue,  Suite 
2000,  Seattle.  WA  98164-1012.  (206)  464- 
7744. 

For  Plaintiff  State  of  Wisconsin 
James  E.  Doyle, 

Attorney  General  of  Wisconsin.     " 
Edwin  J.  Hughes, 

Assistant  Attorney  General,  Wisconsin 
Department  of  Justice,  P.O.  Box  7857, 
Madison,  Wl  53707-7857.  (608)267-9487. 

Assistant  Attorney  General,  Wisconsin 
Department  of  Justice,  P.O.  Box  7857, 
Madison.  Wl  53707-2818,  (608)  264-9487 

ORDER 

mS  SO  ORDERED  by  the  Court,  this 
day  of  July,  1998. 


United  States  District  Judge 
Final  Judgment 

WHEREAS,  plaintiffs,  the  United 
States  of  America,  the  State  of  Ohio,  the 
State  of  Arizona,  the  State  of  CaUfomia, 
the  State  of  Colorado,  the  State  of 
Florida,  the  Commonwealth  of 
Kentucky,  the  State  of  Maryland,  the 
State  of  Michigan,  the  State  of  New 
York,  the  Commonwealth  of 
Pennsylvania,  the  State  of  Texas,  the 
State  of  Washington,  and  the  State  of 
Wisconsin,  and  defendants  USA  Waste 
Services.  Inc.  ("USA  Waste")  and  Waste 
Management,  Inc.  ("WMI"),  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  fact  or  law  herein,  and  without 
the  Final  Judgment  constituting  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  law 
or  fact  herein; 

And  Whereas,  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  Whereas,  the  essence  of  the  Final 
Judgment  is  the  prompt  and  certain 
divestiture  of  the  Relevant  EMsposal 
Assets  and  Relevant  Hauling  Assets  to 
assure  that  competition  is  not 
substantially  lessened; 

And  Whereas,  plaintiffs  require 
defendants  to  make  certain  divestitures 
for  the  purpose  of  establishing  one  or 


more  viable  competitors  in  the  waste 
disposal  business,  the  commercial  waste 
hauling  business,  or  both  in  the 
specified  areas; 

And  Whereas,  defendants  have 
represented  to  the  plaintiffs  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
.as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now,  Therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  over  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants,  as 
hereinafter  defined,  under  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
§18. 

n.  Definitioiia 

As  used  in  this  Final  Judgment: 

A.  USA  Waste  means  defendant  USA 
Waste  Services,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Houston,  Texas,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries  (including  Dome  Merger 
Subsidiary),  divisions,  groups,  affiliates, 
directors,  officers,  managers,  agents,  and 
employees. 

B.  WMI  means  defendant  Waste 
Management,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in  Oak 
Brook,  Illinois,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  directors,  officers,  managers, 
agents,  and  employees. 

C.  Relevant  Disposal  Assets  means, 
unless  otherwise  noted,  with  respect  to 
each  landfill  or  transfer  station  listed 
and  described  herein,  all  tangible  asses, 
including  all  fee  and  leasehold  and 
renewal  rights  in  the  Usted  landfill  or 
transfer  station;  the  garage  and  related 
facilities;  offices;  landfill-  or  transfer 
station-related  assets  including  capital 
equipment,  trucks  and  other  vehicles, 
scales,  power  supply  equipment, 
interests,  permits,  and  supplies;  and  all 
intangible  assets  of  the  listed  landfill  or 
transfer  station,  including  landfill-  or 
transfer  station-related  customer  lists, 
contracts,  and  accounts,  or  options  to 
purchase  any  adjoining  property. 

Relevant  Disposal  Assets,  as  used 
herein,  includes  each  of  the  following 
properties: 


1.  Landfills  and  Airspace  Disposal 
Rights 

a.  Akron/Canton,  OH 

WMI's  Countywide  R&D  Landfill, 
located  at  3619  &acemont  Street,  SW, 
East  Sparta,  OH  44626,  and  known  as 
the  Countywide  Landfill; 

b.  Columbus,  OH 

USA  Waste's  Pine  Grove  Landfill, 
located  at  5131  Drinkle  Road.  SW, 
Amanda.  OH  43102: 

c.  Denver.  CO 

USA  Waste's  Front  Range  Landfill, 
located  at  1830  County  Road  5,  Erie,  CO 
80516-8005;  and  at  purchaser's  option, 
a  two-year  wraste  supply  agreement  that 
would  require  defendants  to  dispose  of 
a  minimum  of  150  tons/day  of  waste  at 
the  Front  Range  Landfill,  at  disposal 
fees  to  be  negotiated  between  purchaser 
and  defendants; 

d.  Detroit,  MI 

USA  Waste'  Carleton  Farms  Landfill, 
located  at  28800  Clark  Road,  New 
Boston,  MI,  subject  to  two  conditions, 
viz.,  USA  Waste's  obUgations  to  (1) 
dispose  of  ash  fiom  the  Greater  £)etroit 
Resource  Recovery  Center's  incinerator 
at  a  separate  monofill  cell  on  this  site 
pursuant  to  an  existing  contract,  and  (2) 
dispose  of  waste  from  the  Greater 
Detroit  Resource  Recovery  Center's 
bypass  transfer  station  at  this  landfill, 
until  defendants  transfer  such  obligation 
to  another  landfill,  which  they  shall  use 
their  best  efforts  to  accomplish 
expeditiously; 

e.  Flint,  MI 

USA  Waste's  Brent  Run  Landfill, 
located  at  Vienna  Road,  Montrose 
Township,  Genesee  Coimty,  MI; 

f.  Houston,  TX 

(1)  USA  Waste's  Brazoria  County 
Landfill,  located  at  10310  FM-523, 
Angleton,  TX  77515;  and 

(2)  Airspace  disposal  rights  at  WMI's 
Security  Landfill,  located  at  19248 
Highway  105E,  Cleveland.  TX,  or  WMI's 
Atascocita  Landfill,  located  at  2020 
Atascocita  Road,  Humble,  TX,  or  both, 
pursuant  to  which  defendants  will  sell 
to  one  or  more  purchasers  rights  to 
dispose  of  at  least  3.0  million  tons  of 
waste,  over  a  ten-year  period,  imder  the 
following  minimum  terms  and 
conditions: 

(a)  The  purchaser  (or  all  purchasers 
combined),  or  their  designee(s),  may 
dispose  of  up  to  360.000  tons  of  waste/ 
year,  or  a  maximum  of  1.200  tons  of 
waste/day,  at  either,  or  both  of,  WMI's 
Security  or  Atascocita  landfills.  If  more 
than  one  person  purchases  the  airspace 
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disposal  rights,  the  minimum  annual 
and  daily  disposal  rates  for  each 
purchaser  shall  be  specified  in  its 
purchase  agreement,  and  the  total  of  all 
purchasers'  maximum  disposal  amounts 
shall  be  no  less  than  360,000  tons/year 
and  1,200  tons/day; 

(b)  For  each  purchaser  of  airspace 
rights  (or  their  designee),  defendants 
must  commit  to  operate  the  Atascocita 
Landfill  and  Security  Landfill  gates, 
scale  houses,  and  disposal  areas  under 
terms  and  conditions  no  less  favorable 
than  those  provided  to  defendants'  own 
vehicles  or  to  the  vehicles  of  any 
mimicipality  in  the  metropolitan 
Houston  area,  except  as  to  price  and 
credit  terms; 

(c)  At  the  end  of  the  first  five  years  of 
the  agreement,  the  purchaser  or 
purchasers  will  have  been  considered  to 
have  used  a  minimiun  of  1.4  million 
tons  of  airspace  and  can  have  no  more 
than  1.6  million  tons  left  to  use  under 
the  purchase  agreements.  If  there  is 
more  than  one  purchaser  of  the  airspace, 
the  minimum  amoimts  used  during  the 
first  five  years  shall  be  specified  in  their 
purchase  agreements,  but  the  total 
amoimt  shall  be  no  more  than  1.4 
million  tons;  and 

(d)  At  the  end  of  the  first  seven  years 
of  the  agreement,  the  purchaser  (or 
purchasers]  will  have  been  considered 
to  have  used  a  minimiun  of  2.0  million 
tons  of  airspace  and  can  have  no  more 
than  1.0  million  tons  left  to  use  under 
the  purchase  agreements.  If  there  is 
more  than  one  purchaser  of  the  airspace, 
the  minimum  amoimt  used  during  the 
first  five  years  shall  be  specified  in  their 
purchase  agreements,  but  the  total 
amount  shall  be  no  more  than  2.0 
million  tons; 

g.  Los  Angeles,  CA 

USA  Waste's  Chiquita  Canyon 
Landfill,  located  at  29201  Henry  Mayo 
Drive,  Valencia,  CA  91355; 

h.  Louisville,  KY 

USA  Waste's  Valley  View  Landfill, 
located  at  9120  Sulphur  Road,  Sulphur,  ^ 
KY  40070; 

i.  Miami,  FL 

Airspace  disposal  rights  at  USA 
Waste's  Okeechobee  Landfill,  controlled 
by  a  subsidiary  of  USA  Waste,  and 
located  at  10800  NE  128th  Avenue, 
Okeechobee,  FL  34972,  pursuant  to 
which  defendants  will  sell  a  total  of  4.3 
million  tons  of  airspace,  over  a  20-year 
time  period,  to  one  or  more  purchasers, 
under  the  following  minimum  terms 
and  conditions: 

(1)  The  right  to  dispose  of  a  maximum 
of  1.8  million  tons  of  South  Florida 


Waste,  over  a  20-year  time  period,  as 
follows: 

(a)  The  purchaser  (or  purchasers) 
must  commit  to  dispose  of  no  more  than 
600  tons/day.  of  South  Florida  Waste; 

(b)  The  total  amount  of  airspace  used 
in  each  year  may  not  exceed  150,000 
tons;  and 

(2)  Three  options  for  additional 
airspace  at  Okeechobee  Landfill, 
exercisable  at  the  sole  discretion  of  the 
purchaser  of  the  airspace  disposal 
rights,  as  follows: 

(a)  First  Options:  The  right  to  dispose 
of  an  additional  1.0  million  tons  of 
South  Florida  Waste  at  the  Okeechobee 
Landfill,  for  the  remaining  term  of  the 
agreement,  as  follows: 

(i)  The  amount  of  airspace  used  each 
weekday  must  be  at  least  500  tons,  but 
not  more  than  800  tons  (including 
tonnage  disposed  of  under  prior  air 
space  commitments);  and 

(ii)  The  amount  of  airspace  used  in 
the  year  the  option  is  exercised,  and  in 
each  succeeding  year  over  the  term  of 
the  agreement,  may  not  exceed  225,000 
tons  (including  tonnage  disposed  of 
under  prior  air  space  commitments); 

(b)  Second  Option:  Exercisable  at  any 
time  after  the  second  anniversary  of  the 
agreement,  and  after  exercise  of  the  first 
option,  the  right  to  dispose  of  an 
additional  1.0  million  tons  of  South 
Florida  Waste  at  the  Okeechobee 
Landfill,  for  the  remaining  term  of  the 
agreement,  as  follows: 

,  (i)  The  amount  of  airspace  used  each 
weekday  must  be  at  least  600  tons,  but 
not  more  than  1,000  tons/day  (including 
tonnage  disposed  of  under  prior  air 
space  commitments);  and 

(ii)  The  amount  of  airspace  used  in 
the  year  Option  Two  is  exercised  and  in 
each  succeeding  year  of  the  life  of  the 
rights  may  not  exceed  300,000  tons 
(including  tonnage  disposed  of  under 
prior  air  space  commitments);  and 

(c)  Third  Option:  Exercisable  any  time 
after  the  fifth  anniversary  of  the 
agreement,  and  after  exercise  of  the 
second  option,  the  right  to  dispose  of  an 
additional  500,000  tons  of  South  Florida 
Waste,  for  the  remaining  term  of  the 
agreement,  as  follows: 

-    (i)  The  amoimt  of  airspace  used  must 
be  at  least  600  tons/weekday,  but  may 
not  exceed  1,100  tons/weekday, 
(including  tonnage  disposed  of  under 
prior  air  space  commitments); 

(ii)  The  amount  of  airspace  used  in 
the  year  the  third  option  is  exercised, 
and  in  each  succeeding  year  of  the  life 
of  the  rights  may  not  exceed  300,000 
tons/year  (including  tonnage  disposed 
of  under  prior  air  space  commitments); 
provided,  that  in  any  event. 

(d)  The  Okeechobee  Landfill  Rights 
shall  expire  when  the  purchaser  has 


used  the  maximum  tonnages  available 
under  the  rights  and  exercised  options, 
or  twenty  years  from  the  date  of 
purchase  of  the  rights.  whi,chever  is 
sooner;  and 

(e)  For  each  purchaser  of  airspace 
rights  (or  its  designee),  defendants  must 
commit  to  operate  the  Okeechobee 
Landfill,  and  its  gate,  scale  house,  and 
disposal  area  under  terms  and 
conditions  no  less  favorable  than  those 
provided  to  defendant's  own  vehicles  or 
to  the  vehicles  of  any  municipality  in 
Florida,  except  as  to  price  and  credit 
terms; 

j.  Milwaukee,  WI 

USA  Waste's  Kestrel  Hawk  UndfiU, 
located  at  1989  Oakes  Road,  Racine,  WI 
53406;  and  WMI's  Mallard  Ridge 
Landfill,  located  at  W.  8470  State  Road 
11.  Delavan.  WI  53115; 

k.  New  York.  NY/Philadephia.  PA 

WMI's  Modem  Landfill  &  Recycling, 
located  at  4400  Mt.  Piscah  Road.  Yoric. 
PA  17402.  and  know  as  the  Modem 
Landfill; 

1.  Northeast  Michigan 

USA  Waste's  Whitefeather  Landfill, 
located  at  2401  Whitefeather  Road, 
Pinconning,  MI;  and  Elk  Run  Sanitary 
Landfill,  located  at  20676  Five  Mile 
Highway.  Onaway,  MI; 

m.  Pittsburgh.  PA 

WMI's  Green  Ridge  Landfill.  located 
at  717  East  Huntingdon  Landfill  Road, 
Scottdale,  PA  15683,  and  variously 
known  as  the  Green  Ridge  Landfill,  the 
Y&S  Landfill,  or  the  Greenridge 
Reclamation  Landfill; 

n.  Portland,  OR 

USA  Waste's  North  WASCO  Landfill, 
located  at  2550  Steele  Road,  The  Dalles, 
OR  97058;  and 

2.  Tmnsfer  Stations,  Disposal  Rights 
and  Throughput  Agreements 

a.  Akron/Canton,  OH 

Throughput  disposal  rights  of  a 
maximum  of  400  tons/day  of  waste,  for 
a  ten-year  time  period,  at  WMI's  Akron 
Central  Transfer  Station,  located  at  389 
Fountain  Street.  Akron,  OH,  under  the 
foUovdng  terms  and  conditions: 

(1)  The  purchaser  (or  its  designee)  can 
deliver  waste  to  the  Akron  Central 
Transfer  Station  for  processing  and,  at 
the  purchaser's  option,  load  the 
processed  waste  into  the  purchaser's  (or 
its  designee's)  vehicles  for  disposal; 

(2)  For  each  purchaser  of  such 
disposal  rights  (or  its  designee), 
defendants  must  commit  to  operate  the 
listed  Akron  Central  Transfer  Station's 
gate,  scale  house,  and  disposal  area 
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under  tenns  and  conditions  no  less 
favorable  than  those  provided  to 
defendants'  own  vehicles  or  to  the 
vehicles  of  any  municipality  in  Ohio, 
except  as  to  price  and  credit  terms; 

b.  Baltimore.  MD 

Disposal  rights  of  at  least  600  tons  of 
waste/day,  pursuant  to  which 
defendants  will  sell  to  one  or  more 
purchasers  rights  to  dispose,  for  a  five- 
year  time  period,  under  the  following 
terms  and  conditions: 

(1)  The  purchaser(s)  or  its  designee(s) 
may  dispose  of  waste  at  any  one  or  any 
combination  of  the  following  facilities, 
as  specified  in  its  purchase  agreement: 
Southwest  Resource  Recovery  Facility 
(known  as  Baltimore  RESCO  or 
BRESCO),  located  at  1801  Annapolis 
Road,  Baltimore,  MD  21230;  Baltimore 
County  Resource  Recovery  Facility, 
located  at  10320  York  Road, 
Cockeysville,  MD;  Western  Acceptance 
Facility,  located  at  3310  Transway  Road, 
Baltimore,  MD;  or  Annapolis  Junction 
Transfer  Station,  located  at  8077  Brock 
Bridge  Road,  Jessup,  MD  20794.  If  more 
than  one  person  purchases  the  disposal 
rights,  the  minimum  daily  disposal 
rates,  and  the  total  of  all  purchasers' 
maximum  disposal  amounts  at  all 
facilities  specified  shall  be  no  less  than 
600  tons/day; 

(2)  For  each  purchaser  of  disposal 
rights  (or  its  designee],  defendants  must 
commit  to  operate  the  listed  Baltimore, 
MD  area  facilities'  gates,  scale  houses, 
and  disposal  areas  under  terms  and 
conditions  no  less  favorable  than  those 
provided  to  defendants'  own  vehicles  or 
to  the  vehicles  of  any  municipality  in 
Maryland,  except  as  to  price  and  credit 
terms; 

c.  Cleveland,  OH 

At  purchaser's  option,  either  USA 
Waste's  Newburgh  Heights  Transfer 
Station,  located  at  3227  Harvard  Road, 
Newburgh  Heights,  OH  44105  (and 
known  as  the  Harvard  Road  Transfer 
Station);  or  all  of  WMI's  right,  title  and 
interest  in  the  Strongsville  Transfer 
Station,  located  at  16099  Foltz 
Industrial  Parkway,  Strongsville,  OH; 
provided,  however,  that  the  City  of 
Strongsville,  owner  of  the  transfer 
station,  approves  such  sale  or 
assignment.  Defendants  will  exercise 
their  best  efforts  to  secure  the 
assignment  to  the  purchaser  of  all  their 
rights,  title  and  their  interests  in  the 
Strongsville  Transfer  Station,  and  in  the 
event  the  purchaser  selects  Strongsville, 
defendants  will  not  reacquire  any  right, 
title  or  interest  in  the  Strongsville 
transfer  station.  If  the  contract  is  not 
assigned,  defendants  will  enter  into  a 
disposal  rights  agreement  with  the 


purchaser  (or  purchasers),  which  will 
provide,  in  effect,  that  the  purchaser(s) 
will  enjoy  all  disposal  rights  and 
privileges  now  enjoyed  by  defendants  at 
the  Strongsville  Transfer  Station,  and 
that  defendants  will  operate  the 
facility's  gate,  scale  house,  and  disposal 
areas  under  terms  and  conditions  no 
less  favorable  than  those  provided  to 
defendants'  own  vehicles  or  to  the 
vehicles  of  any  municipality  in  Ohio, 
except  as  to  price  and  credit  terms; 

d.  Columbus,  OH 

WMI's  Reynolds  Road  Transfer 
Station,  located  at  805  Reynolds 
Avenue,  Columbus,  OH  43201; 

e.  Detroit,  MI 

WMI's  Detroit  Transfer  Station, 
located  at  12002  Mack  Avenue,  Detroit, 
^ MI  48215: 

f.  Houston,  TX 

USA  Waste's  Hardy  Road  Transfer 
Station,  located  at  18784  East  Hardy, 
Houston,  TX; 

g.  Louisville,  KY 

USA  Waste's  Poplar  Level  Road 
Transfer  Station,  located  at  4446  Poplar 
Level  Road,  Louisville,  KY: 

h.  Miami,  FL 

All  USA  Waste's  right,  title,  and 
interest  in  the  Reuters  Transfer  Station 
Rights,  as  conveyed  to  Chambers  Waste 
Systems  of  Florida,  a  subsidiary  of  USA 
Waste,  pursuant  to  the  Final  Judgment 
in  United  States  v.  Reuter  Recycling  of 
Florida,  Inc..  1996-1  Trade  Cas.  (CCH) 
1 71,353  (D.D.C.  1996),  a  copy  of  which 
is  attached  as  Exhibit  A; 

i.  New  York,  NY 

(1)  WMI's  SPM  Transfer  Station, 
located  at  912  East  132nd  Street,  Bronx, 
NY  10452,  and  all  rights  and  interest, 
legal  or  otherwise,  that  WMI  now 
enjoys,  has  had  or  made  use  of  out  of 
the  SPM  Transfer  Station,  to  deliver 
waste  by  truck  to  rail  siding  at  the  Oak 
Point  Rail  Yard  in  the  Bronx,  NY,  and 
at  the  Harlem  River  Yards  facility, 
located  at  St.  Aim's  and  Lincoln  Avenue 
at  132nd  Street,  Bronx,  NY  10454; 

(2)  All  right,  title,  and  interest  in  USA 
Waste's  pending  application  to 
construct  and  operate  a  waste  transfer 
station  located  at  2  North  S"*  Street, 
Brooklyn,  NY  11211,  and  known  as  the 
Nekboh  Transfer  Station;  and 

(3)  USA  Waste's  all  City  Transfer 
Station,  located  at  246-252  Plymouth 
Street,  Brooklyn,  NY  11202:  and 

(4)  WMI's  Brooklyn,Transfer  Station, 
located  at  485  Scott  Avenue,  Brooklyn, 
NY  12222,  but  only  in  the  event  that 
USA  Waste's  Nekboh  Transfer  Station 


has  not  been  licensed  or  permitted  to 
accept  waste  within  one  year  from  the 
date  of  entry  of  the  Final  Judgment;  and 

j.  Philadelphia,  PA 

USA  Waste's  Girard  Point  Transfer 
Station,  located  at  3600  South  25'»« 
Streets,  Philadelphia,  PA  19145;  and 
USA  Waste's  Quick  Way  Inc.  Municipal 
Waste  Transfer  Station,  located  at  SE 
Comer,  Bath  and  Orthodox  Streets, 
Philadelphia,  PA  19137,  subject  to  the 
conditions  that  (1)  the  existing  City  of 
Philadelphia  waste  contract  is 
transferred  to  a  WMI  transfer  station, 
which  defendants  must  use  their  best 
efforts  to  accomplish,  and  (2)  until  such 
transfer  is  effected,  USA  Waste  will  be 
granted  through  put  capacity  at  the 
Quick  Way  Transfer  Station  to  handle 
this  contract. 

.  D.  "Relevant  Hauling  Assets,"  unless 
otherwise  noted,  means  with  respect  to 
each  commercial  waste  collection  route 
or  other  hauling  asset  described  herein, 
all  tangible  assets,  including  capital 
equipment,  trucks  and  other  vehicles, 
containers,  interest,  permits,  supplies 
(except  real  property  and  improvements 
to  real  property  (i.e.,  buildings)]  and  it 
includes  all  intangible  assets,  including 
hauling-related  customer  lists,  contract, 
and  accounts. 

Relevant  hauling  Assets,  as  used 
herein,  includes  the  assets  in  the 
following  locations: 

1.  Akron,  OH 

USA  Waste's  and  American  Waste 
Corporation's  front-end  loader  truck 
("FEL")  commercial  routes  that  serve 
the  City  of  Akron  and  Summit  Coimty. 
Ohio: 

2.  Allentown.  PA 

WMI's  FEL  commercial  routes  that 
serve  the  cities  of  Allentown  and 
Northampton  and  Lehigh  County.  PA; 

3.  Cleveland,  OH 

WMI's  FEL  commercial  routes  that 
serve  the  City  of  Cleveland  and 
Cuyahoga  Coimty,  Ohio  (not  including 
the  northwestern  quadrant); 

4.  Columbus,  OH 

WMI's  FEL  conunercial  routes  that 
serve  Franklin  County.  Ohio; 

5.  Denver,  CO 

USA  Waste's  FEL  commercial  routes 
that  serve  the  City  of  Denver,  and 
Denver  and  Arapahoe  County.  CO: 

6.  Detroit.  MI 

WMI's  FEL  conunercial  routes  that    ' 
serve  the  City  of  Detroit  and  Wayne 
County,  MI; 
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7.  Houston,  TX 

WMI's  FEL  commercial  routes  that 
serve  the  Qty  of  Houston,  the  Dickinson 
area,  and  Harris  County,  TX; 

8.  Louisville,  KY 

USA  Waste's  FEL  commercial  routes 
that  serve  the  Qty  of  Louisville  and 
JeSierson  Country.  KY; 

9.  Pittsburgh.  PA 

WMI's  FEL  commercial  routes  that 
serve  Allegheny  County  and 
Westmoreland  Coimty.  PA.  and  the 
garage  facility  (real  estate  and 
improvements]  located  at  the  Y&S 
Landfill: 

10.  Portland,  OR 

WMI's  FEL  commercial  routes  that 
serve  the  Qty  of  Portland,  OR; 

11.  Tucson.  AZ 

USA  Waste's  FEL  commercial  routes 
that  serve  the  Qty  of  Tucson  and  Pima 
Coimty.  AZ;  and 

12.  Gainesville.  FL 

WMI's  FEL  commercial  routes  that 
serve  Alachua  County.  FL. 

E.  Hauling  means  the  collection  of 
waste  from  customers  and  the  shipment 
of  the  collected  waste  to  disposal  sites. 
Hauling,  as  used  herein,  does  not 
include  collection  of  roll-off  containers. 

F.  Waste  means  mimidpal  solid 
waste. 

G.  Disposal  means  the  business  of 
disposing  of  waste  into  approved 
disposal  sites. 

H.  Relevant  Area  means  the  county  in 
which  the  Relevant  Hauling  Asset  or 
Relevant  Disposal  Assets  are  located 
and  any  ad)acent  city  or  coimty.  except 
with  respect  to  the  Modem  Landfill  [see 
Section  n(C)(l)(k)].  for  which  the 
Relevant  Area  means  Philadelphia,  PA, 
and  New  York,  NY. 

I.  Relevant  State  means  the  state  in 
which  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  are  located, 
provided  however,  that  stat  is  a  party  to 
this  Final  Judgment.  With  respect  to  the 
Modem  Landfill  [see  Section  n(C)(l)(k)]. 
the  Relevant  State  means  the 
Commonwealth  of  Peimsylvania  and  the 
State  of  New  York.  With  respect  to 
Secticm  Vn.  the  Relevant  State  means 
each  state  in  which  the  disposal  cff 
hauling  assets  to  be  acqviired  are 
located,  provided  that  state  is  a  party  to 
this  Final  Judgment. 

J.  South  Florida  Waste  means  waste 
collected,  or  delivered  directly  from  a 
transfer  station  located,  in  Broward, 
Dade  or  Monroe  County,  FL. 

m.  ^plicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  defendants,  theii 


successors  and  assigns,  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
active  consent  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
its  assets,  or  of  a  lesser  business  unit 
that  includes  defendants'  hauling  or 
disposal  businesses  in  any  Relevant 
Area,  that  the  acquiring  party  or  parties 
agree  to  be  bound  by  the  provisions  of 
this  Final  Judgment. 

IV.  Divestitures 

A.  With  the  exception  of  the  Brooklyn 
Transfer  Station  (Section  II(C)(2)(i)(4)), 
defendants  are  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  within  one 
hundred  and  twenty  (120)  calendar  days 
alter  the  filing  of  the  Complaint  in  this 
matter,  or  five  (5)  days  after  notice  of  the 
entry  of  this  Final  Judgment  by  the 
Court,  whichever  is  later,  to  sell  all 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  as  viable,  ongoing 
businesses  to  a  purchaser  or  pur^asers 
acceptable  to  the  United  States,  in  its 
sole  discretion,  after  consultation  with 
the  Relevant  State. 

B.  In  the  event  that  USA  Waste's 
Nekboh  Transfer  Station  has  not  been 
licensed  or  permitted  to  accept  waste 
within  one  year  fiom  the  date  of  entry 
of  the  Final  Judgment,  defendants  are 
hereby  ordered  and  directed,  in 
accordance  with  the  terms  of  Sections  n. 
IV,  V  and  VI  of  this  Final  Judgment, 
within  one  himdred  and  twenty  (120) 
calendar  days  after  such  anniversary 
date,  to  sell  WMI's  Brooklyn  Transfer 
Station,  located  at  485  Scott  Avenue, 
Brooklyn.  NY  12222,  as  a  viable, 
ongoing  businesses  to  a  purchaser  or 
purchasers  acceptable  to  the  United 
States,  in  its  sole  discretion,  after 
consultation  with  the  Relevant  State. 

C.  Defendants  shall  sue  their  best 
efforts  to  accomplish  the  diversitures 
ordered  by  this  Final  Judgment  as 
expenditously  and  timely  as  possible. 
The  United  States,  in  its  sole  discretion, 
after  consultation  with  the  Relevant 
State,  may  extend  the  time  period  for 
any  divestiture  an  additional  period  of 
time,  not  to  exceed  sixty  (60)  calendar 
days. 

D.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known 
by  usual  and  customary  means,  the 
availability  of  the  Relevant  Disposal 
Assets  and  the  Relevant  Hauling  Assets. 
Defendants  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 


purchase  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  this 
Final  Judgment.  Defendants  shall  also 
offer  to  fumish  to  all  bona  fide 
prospective  purchasers,  subject  to 
cust(Hnary  confidentiality  assiuances, 
all  information  regarding  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets  c\istomarily  provided  in  a  due 
diligence  process  except  such 
information  sub)ect  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendants  shall  make 
available  such  information  to  the 
plainti^  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

E.  Defendants  shall  not  interfere  with 
any  negotiations  by  any  purchaser  to 
employ  any  USA  Waste  (or  former  WMI) 
employee  who  works  at,  or  whose 
primary  responsibility  concerns,  any 
disposal  or  hauling  biisiness  that  is  part 
of  die  Relevant  Disposal  Assets  or 
Relevant  Haiding  Assets. 

F.  Defendants  shall  permit 
prospective  purchasers  of  the  Relevant 
Disposal  Assets  or  Relevant  Haxding 
Assets  to  have  access  to  personnel  and 
to  any  and  all  enviroimiental,  zoning, 
and  other  permit  docujnents  and 
infcmnation,  and  to  make  inspection  of 
the  Relevant  Disposal  Assets  and 
Relevant  Haiding  Assets  and  of  any  and 
all  financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

G.  With  the  exception  of  the  facilities 
described  in  Sections  11(C)(2)(e),  (h)  and 
(i)(2],  defendants  shall  warrant  to  each 
purchaser  of  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  that  each  asset 
will  be  operational  on  the  date  of  sale. 

H.  Defendants  shall  not  take  any 
action,  direct  or  indirect,  that  will 
impede  in  any  way  the  operation  of  the 
Relevant  Disposal  Assets  or  Relevant 
Hauling  Assets. 

I.  Derendants  shall  warrant  to  each 
purchaser  of  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  that  there  are 
no  material  defects  in  the 
environmental,  zoning,  or  other  permits 
pertaining  to  the  operation  of  each  asset, 
and  that  defendants  will  not  undertake, 
directly  or  indirectly,  following  the 
divestiture  of  each  asset,  any  (^allenges 
to  the  enviroiunental,  zoning,  or  other 
permits  or  applications  for  permits  ot 
licenses  pertaining  to  the  operation  of 
the  asset. 

J.  Unless  the  United  States,  after 
consultation  with  the  Relevant  State, 
otherwise  consents  in  writing,  the 
divestitures  pursuant  to  Section  IV,  or 
by  trustee  appointed  pursuant  to 
Section  V  of  tlus  Jud^ent,  shall 
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include  all  Relevant  Disposal  Assets  and 
Relevant  Hauling  Assets  and  be 
accomplished  by  selling  or  otherwise 
conveying  each  asset  to  a  purchaser  in 
such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion,  after 
consultation  with  the  Relevant  State, 
that  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  can  and  will  be 
used  by  the  purchaser  as  part  of  a 
viable,  ongoing  business  or  businesses 
engaged  in  waste  disposal  or  hauling. 
The  divestitures,  whether  pursuant  to 
Section  IV  or  Section  V  of  this  Final 
Judgment,  shall  be  made  to  a  purchaser 
(or  purchasers)  for  whom  it  is 
demonstrated  to  the  United  States  sole 
satisfaction,  after  consultation  with  the 
Relevant  State,  that:  (1)  the  purchaser{s) 
has  the  capability  and  intent  of 
competing  effectively  in  the  waste 
disposal  or  hauling  business  in  the 
Relevant  Area;  (2)  the  purchaser(s)  has 
the  managerial,  operational,  and 
financial  capability  ta  compete 
efiectively  in  the  waste  disposal  or 
hauling  business  in  the  Relevant  Area; 
and  (3)  none  of  the  terms  of  any 
agreement  between  the  purchaser  and 
defendants  gives  any  defendant  the 
ability  unreasonably  to  raise  the 
purchaser's  costs,  lower  the  purchaser's 
efficiency,  or  otherwise  interfere  in  the 
ability  of  the  purchaser  to  compete 
effectively  in  the  Relevant  Area. 

K.  A  purchaser  of  any  Relevant 
Disposal  Assets  or  Relevant  Hauling 
Assets  under  this  Final  Judgment  must 
demonstrate  to  the  satisfaction  of  the 
United  States,  after  consultation  with 
the  Relevant  State,  that  the  purchaser 
will  comply  with  any  and  all  applicable 
federal,  state  and  local  environmental 
and  licensing  laws. 

L.  Defendants  may  enter  into  an 
agreement,  after  review  and  approval  of 
the  United  States,  in  its  sole  discretion, 
after  consultation  with  the  Relevant 
State,  with  a  purchaser  or  purchasers  of 
the  Chiqmta  Canyon,  Brazoria  or 
Carleton  Farms  landfills  (see  Sections  n 
(C)(1)(g),  (f)  and  (d)  for  disposal  of 
commercially  acceptable  waste 
collected  or  transferred  from 
defendants'  own  route  operations. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  sold  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets  within  the  time 
specified  in  Section  W  of  this  Final 
Judgment,  the  Court  shall  appoint,  on 
application  of  the  United  States,  a 
trustee  selected  by  the  United  States,  to 
effect  the  divestiture  of  each  Relevant 
Disposal  Asset  or  Relevant  Hauling 
Asset  not  sold. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 


have  the  right  to  sell  the  Relevant 
Disposal  Assets  or  Relevant  Hauling 
Assets  described  in  Sections  II  (C)  and 
(D)  of  this  Final  Judgment.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  any  and  all  divestitures  at 
the  best  price  than  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Section  IV,  VI,  and 
IX  of  this  Judgment,  and  shall  have  such 
others  powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V(C)  of 
this  Judgment,  the  trustee  shall  have  the 
power  and  authority  to  hire  at  the  cost 
and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestitures,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  To  assist  in  the  sale  of  the  Brent 
Run  Landfill,  described  in  Section 
n(C)(l)(e)  of  this  Judgment,  the  trustee 
also  shall  have  the  power  and  authority 
to  commit  defendants  to  supply  waste 
from  defendant's  routes  in  Uie  Relevant 
Area  to  that  landfill  for  up  to  a  five-year 
time  period  at  the  best  disposal  price 
than  obtainable  upon  reasonable  effort 
by  the  trustee.  The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestitures  at  the  earliest  possible  time 
to  a  purchaser  or  purchasers  acceptable 
to  the  United  States,  in  its  sole 
discretion,  after  consultation  with  the 
Relevant  State,  and  shall  have  such 
other  powers  as  this  Court  shall  deem 
appropriate.  Defendants  shall  not  object 
to  a  sale  by  the  trustee  on  any  ground 
other  than  the  trustee's  malfeasance. 
Any  such  objections  by  defendants  must 
be  conveyed  in  writing  to  the  United 
States  and  the  Relevant  State  and  trustee 
with  ten  (10)  calendar  days  after  the 
trustee  has  provided  the  notice  required 
under  Section  VI  of  this  Final  Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants^  on  such 
terms  and  conditions  as  the  Coiut  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  each 
Relevant  Disposal  Asset  or  Relevant 
Hauling  Asset  sold  by  the  trustee  and  all 
costs  and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accoimting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  and  the  rust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 
divested  business  and  based  on  a  fee 
arrangement  providing  the  trustee  vnth 
an  incentive  based  on  the  price  and 


terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished. 

D.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitures, 
including  best  efforts  to  effect  all 
necessary  regulatory  approvals.  The 
trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of  the  businesses  to  be  divested,  and 
defendants  shall  develop  financial  or 
other  information  relevant  to  the 
businesses  to  be  divested  customarily 
provided  in  a  due  diligence  process  as 
the  trustee  may  reasonably  request, 
subject  to  customary  confidentiality 
assurances.  Defendants  shall  permit 
bona  fide  prospective  purchasers  of 
each  Relevant  Disposal  Asset  or 
Relevant  Hauling  Asset  to  have 
reasonable  access  to  personnel  and  to 
make  such  inspection  of  physical 
facilities  and  any  and  all  financial, 
operational  or  other  documents  and 
other  information  as  may  be  relevant  to 
the  divestltiues  required  by  this  Final 
Judgment. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestitures  ordered  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  business  to 
be  divested,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period.  The  trustee  shall 
maintain  full  records  of  all  efforts  made 
to  sell  the  businesses  to  be  divested. 

F.  If  the  trustee  has  not  accomplished 
such  divestitures  within  six  (6)  months 
after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomplish  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  dcxJcet  of  the  Coiut. 
The  trustee  shall  at  the  same  time 
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furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Covut  shall  enter  thereafter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
trust  which  may,  if  necessary,  include 
extending  the  trust  and  the  term  of  the 
trustee's  appointment  by  a  period 
requested  by  the  United  States. 

VI.  Notice  of  Proposed  Divestitures 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compUance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  affecting  the 
divestiture,  shall  notify  the  United 
States  and  the  Relevant  State  of  the 
proposed  divestiture.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendants.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  address,  and 
telephone  number  of  each  person  not 
previously  identified  who  offered  to,  or 
expressed  an  interest  in  or  a  desire  to, 
acquire  any  ownership  interest  in  the 
business  to  be  divested  that  is  the 
subject  of  the  binding  contract,  together 
with  fuU  details  of  same.  Within  fifteen 
(15)  calendar  days  of  receipt  by  the 


United  States  and  the  Relevant  State  of 
such  notice,  the  United  States,  in  its 
sole  discretion,  after  consultation  with 
the  Relevant  State,  may  request  from 
defendants,  the  proposed  purchaser,  or 
any  other  third  party  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser. 
Defendants  and  the  trustee  shall  furnish 
any  additional  information  requested 
from  them  within  fifteen  (15)  calendar 
days  of  the  receipt  of  the  request,  unless 
the  parties  shall  otherwise  agree.  Within 
thirty  (30)  calendar  days  after  receipt  of 
the  notice  [or  within  twenty  (20) 
calendar  days  after  the  United  States 
and  the  Relevant  State  have  been 
provided  the  additional  information 
requested  from  defendants,  the 
proposed  purchaser,  and  any  third 
party,  whichever  is  later),  the  United 
States,  after  consultation  with  the 
Relevant  State,  shall  provide  written 
notice  to  defendant  and  the  trustee,  if 
there  is  one,  stating  whether  or  not  it 
objects  to  the  proposed  divestiture.  If 
the  United  States  provides  written 
notice  to  defendants  (and  the  trustee,  if 
applicable)  that  it  does  not  object,  then 
the  divestitive  may  be  consiunmated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  Section  V(B) 
of  this  Final  Judgment.  Upon  objection 
by  the  United  States,  a  divestiture 
proposed  under  Section  IV  or  Section  V 
of  this  Final  Judgment  shall  not  be 
consummated.  Upon  objection  by 


defendants  imder  the  provision  in 
Section  V(B),  a  divestitive  proposed 
under  Section  V  shall  not  he 
consummated  unless  approved  by  the 
Court. 

Vn.  Notice  of  Future  Acquisitions 

A.  Defendants  shall  provide  each 
Relevant  State  with  30  days'  written 
notice  (which  period  may  be  shortened 
by  permission  of  the  Relevant  State) 
before  acquiring,  directly  or  indirectly, 
any  interest  in  any  business,  assets 
(other  than  in  the  ordinary  course  of 
business),  capital  stock,  or  voting 
securities  of  any  person  that,  at  any  time 
during  the  twelve  (12)  months^^ 
immediately  preceding  such 
acquisition,  was  engaged  in  waste 
disposal  or  small  containerized  soUd 
waste  hauling  in  any  area  Usted  in 
Section  Vn(B),  where  that  person's 
annual  revenues  frt>m  waste  disposal  or 
small  containerized  soUd  waste  hauling 
in  the  area  were  in  excess  of  $500,000 
annually,  or  its  total  revenues  were  in 
excess  of  $.000,000  annually. 

B.  llie  notice  provisions  set  forth  in 
Section  VII  (A)  above  apply  whenever 
defendants  seek  to  acquire  any  interest 
in  any  business,  assets  (other  than  in  the 
ordinary  coivse  of  business),  capital 
stock,  or  voting  securities  of  any  person 
that  was  engaged  in  waste  disposal  or 
small  containerized  solid  waste  hauling 
in  any  of  the  following  areas: 


Relevant  state 


Arizona 

California 

Colorado 

Florida  

Kentucky  

Maryland  

Michigan 

New  York  

Ohto 

Pennsylvania 

Texas  

Washington j. 

Wisconsin ~ 


Area  of  whfch  defendants  must  provide  relevant  state  notice  of  future  acquisitxms 


Pima  Co.  (hauling  and  disposal)- 

Los  Angeles  and  RiverskJe  (hauling  and  draposaO;  Ventura  and  Orange  Co.  (disposal  only). 

Boulder  and  Denver  Co.  (hauling  and  disposal). 

Brevard,  Alachua.  Marion,  Orange,  Osceola,  Seminole,  Lee.  Chartotte.  Sarsote,  Putnanv 
Volusia  and  Flagler  Co.  (hauling  and  disposal). 

Jefferson  and  Oldham  Co.  (hauling  and  disposal). 

Baltimore  City,  Baltimore.  Anne  Arundel,  Hartford,  Carroll,  Howard.  Montgomery,  and  Pnnce 
George's  Co.  (hauling  and  disposal).  

Wayne,  Macomb,  and  Oakland  Co.  (hauling  and  dfeposal);  Genessee.  Shiiawassee,  Saginaw, 
Bai,  MkJand.  Wexford.  Manistee  and  Montmorency  Co.  (dteposal  only). 

New  York.  Bronx,  Kings.  Queens,  and  Richmond  Co.  (disposal  only). 

Ashtabula.  Cuyahoga,  Delaware.  Fairfiekl.  Franklin.  Geauga.  Lake  Licking.  Lorain.  Lucas, 
Mahoning,  Medina.  Ptekaway.  Portage,  Stark.  Summit  Tnjnix^l.  and  Wood  Co.  (hauling 
and  dteposal);  Carroll,  Columbiana,  Coshocton,  Holmes,  Knox,  Madfeon,  Tuscarawas.  Union 
and  Wayne  Co.  (disposal  only). 

Allegheny,  Westmoreland,  Washington,  Beaver,  Butter.  Lehigh,  Northampton.  Dauphin.  Cunv 
berland,  and  Perry  Co.  (hauling  and  disposal);  Philadelphia,  Bucks.  Montgomery,  and  Dela- 
ware Co.  (disposal  only).  ^ ,,,  „    ^ 

Brazoria.  Chambers.  Ft.  Bend.  Galveston,  Harris.  Uberty,  Montgomery,  Walter  and  Waller  Co. 
(hauling  and  dteposal). 

Cowlitz  and  Claik  Co.  (hauling  and  dteposal). 

Milwaukee,  Waukesha,  Racine,  Washington,  Kenosha,  Ozaukee,  Walworth,  Jefferson  and 
Dane  Co.  (disposal  only).  


C.  For  purposes  of  this  Section  Vn, 
the  term  "small  containerized  solid 
waste  hauling"  means  the  provision  of 
solid  waste  hauling  service  to 
commercial  customers  by  providing  the 


customer  with  a  one  to  ten  cubic  yard         compactor  attached  to  or  part  of  a 
container,  which  is  picked  up  container, 

mechanically  using  a  frontload,  rearload 
or  sideload  truck,  and  excludes  hand 
pick-up  service,  and  service  using  a 
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Vm.  Defendants'  Additional 
Obligationfl 

Defendants  are  hereby  ordered  and 
directed  to,  in  accordance  with  the 
terms  of  this  Final  Judgment: 

A.  Offer  to  extend,  for  an  additional 
ten-year  time  period,  the  Solid  Waste 
Service  Agreement,  dated  August  8, 
1996,  by  and  between  the  Northeast 
Maryland  Waste  Disposal  Authority  and 
USA  Waste's  subsidiary.  Garnet  of 
Maryland,  Inc.  (attached  hereto  as 
Exhibit  B),  for  the  disposal  of  Anne 
Anmdel  County,  MD  and  Howard 
County,  MD  waste  at  the  Annapolis 
Junction  Transfer  Station; 

B.  Use  their  best  efforts,  prior  to  its 
divestiture,  to  obtain  any  and  all 
licenses  and  permits  to  open  and 
operate  USA  Waste's  Nekboh  Transfer 
Station,  described  in  Section 
II(C)(2)(i)(2);  and  for  a  five-year  period 
following  such  divestiture,  to  cooperate 
and  assist  the  purchaser  in  obtaining 
any  and  all  licenses  or  permits  required 
to  operate  Nekboh  Transfer  Station  and 
to  refrain  from  opposing  any  application 
by  the  purchaser  to  obtain  a  license  or 
permit  to  expand  the  Nekboh  Transfer 
Station; 

C.  For  a  one-year  period  following 
entry  of  this  Final  Judgment,  refr^n 
from  opposing  any  application  by  any 
person  for  permit  or  license  to  operate 
any  waste  transfer  station  in  any 
borou^  of  the  Qty  of  New  York,  NY; 

D.  For  a  five-year  period  following 
entry  of  this  Final  Judgment,  refrain 
from  opposing  any  application  by  any 
person  to  obtain  a  hcense  or  permit  to 
expand  the  remaining  capacity  or  the 
average  daily  capacity  of  the  Emerald 
Park  I^andfill.  Glacier  Ridge  Landfill,  or 
Valley  Meadows  Landfill,  in  the  Greater 
Milwaukee,  WI  area; 

E.  Refrain  from  reacquiring  any 
interest  in  any  Relevant  Disposal  Assets 
or  Relevant  Hauling  Assets  divested 
pursuant  to  the  terms  of  this  Final 
Judgment,  without  prior  written  notice 
to,  and  written  consent  of,  the  Untied 
States  and  the  Relevant  State; 

F.  Refrain  from  conditioning  the  sale 
of  any  landfill  pursuant  to  this  Final 
Judgment  on  any  understanding, 
agreement  or  commitment,  written  or 
understood,  that  the  purchaser  (or 
purchasers)  will  agree  to  sell  airspace  or 
otherwise  permit  defendants  to  dispose 
of  waste  in  that  landfill;  provided, 
however,  that  USA  Waste's  Carleton 
Farms  Landfill  may  be  divested  subject 
to  USA  Waste's  obligation  to  dispose  of 
ash  from  the  Greater  Detroit  Resource 
Recovery  Center's  incinerator  at  a 
separate  mondfill  cell  on  the  Carleton 
Farms  Landfill  site; 

G.  Refrain  from  taking  any  action  to 
enforce  any  agreement  or  understanding 


that  would  prohibit  any  person  bom 
competing  in  Alachua  or  Marion 
County,  FT,:  provided,  however,  that  this 
provision  shall  not  apply  to  a  current  or 
former  employee  of  defendants  (other 
than  any  employee  who  may  be 
responsible  in  any  way  for  route 
operations  subject  to  divestiture  under 
Sections  II(D)(12),  IV  and  V  of  this 
Judgment);  and 

H.  Provide  access  to  the  gate,  scale 
house  and  disposal  area  of  the  WMI 
Tucson  transfer  station,  located  at  5200 
West  Ina,  Tucson,  AZ,  imder  terms  and 
conditions  no  less  favorable  than  those 
provided  to  defendants'  own  vehicles  or 
to  the  vehicles  of  any  coimty  or 
municipality  in  Arizona. 

DC  A£5davits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Final  Judgment  in 
this  matter  and  every  thirty  (30) 
calendar  days  thereafter  until  the 
divestitxire  has  been  completed  whether 
pursuant  to  Section  IV  or  Section  V  of 
this  Final  Judgment,  defendants  shall 
deliver  to  plaintiffs  an  affidavit  as  to  the 
fact  and  manner  of  compliance  with 
Sections  IV  or  V  of  this  Final  Judgment. 
Each  such  affidavit  shall  include,  inter 
alia,  the  name,  address,  and  telephone 
number  of  each  person  who,  at  any  time 
after  the  period  covered  by  the  last  such 
report,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  businesses 
to  be  divested,  and  shall  described  in 
detail  each  contact  with  any  such 
person  during  that  period.  Each  such 
affidavit  shall  also  include  a  description 
of  the  efforts  that  defendants  have  taken 
to  solicit  a  buyer  for  any  and  all 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  and  to  provide  required 
information  to  prospective  purchasers, 
including  the  limitations,  if  any,  on 
such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  ^d  complete,  any  objection  by  the 
United  States,  after  consultation  with 
the  Relevant  State,  to  information 
provided  by  defendants,  including 
limitations  on  informations  shall  be 
made  within  fourteen  (14)  days  of 
receipt  of  such  affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter,  defendants  shall  deliver  to 
plaintiffs  an  affidavit  which  describes  in 
detail  all  actions  defendants  have  taken 
and  all  steps  defendants  have 
implemented  on  an  on-going  basis  to 
preserve  the  Relevant  Disposal  Assets 
and  Relevant  Hauling  Assets  pursuant 
to  Section  X  of  this  Final  Judgment  and 
the  Hold  Separate  Stipulation  and  Order 


entered  by  the  Court.  The  affidavit  also 
shall  describe,  but  not  be  limited  to, 
defendants'  efforts  to  maintain  and 
operate  each  Relevant  Disposal  Asset 
and  Relevant  Hauling  Asset  as  a  viable 
active  competitor;  to  maintain  separate 
management,  staffing,  sales,  marketing 
and  pricing  of  each  asset;  and  to 
maintain  each  asset  in  operable 
condition  at  current  capacity 
configurations.  Defendants  shall  deliver 
to  plaintiffs  an  affidavit  describing  any 
changes  to  the  efforts  and  actions 
outlined  in  defendants'  earlier 
affidavit(s)  filed  pursuant  to  this  Section 
vtrithin  fifteen  (15)  calendar  days  after 
any  such  change  has  been  implemented. 
C.  For  a  one-year  period  following  the 
completion  of  each  divestiture, 
defendants  shall  preserve  all  records  of 
any  and  all  efforts  made  to  preserve  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  that  were  divested  and 
to  effect  the  ordered  divestitures. 

X.  Hold  Separate  Order 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished,  defendants  shall  take  all 
steps  necessary  to  comply  with  the  Hold 
Separate  Stipulation  and  Order  entered 
by  this  Court.  Defendants  shall  take  no 
action  that  would  jeopardize  the  sale  of 
any  Relevant  Disposal  Asset  or  Relevant 
Hauling  Asset. 

XI.  Financing 

Defendants  are  ordered  and  directed 
not  to  finance  all  or  any  part  of  any 
acquisition  by  any  person  made 
pursuant  to  Sections  IV  or  V  of  this 
Final  Judgment. 

Xn.  Compliance  Inspection 

For  purposes  of  determining  or 
seciiring  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  pri^dlege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Attorney 
General  or  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  or  upon  written  request  of 
duly  authorized  representatives  of  the 
Attorney  General's  Office  of  any  other 
plaintiff,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  shall  be  permitted: 

1.  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  imder  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  the  matters 
contained  in  this  Final  Judgment  and 
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the  Hold  Separate  Stipidation  and 
Order;  and 

2.  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview,  either  informally  or  on  the 
record,  their  ofBcers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  EKvision,  or  upon  the  written 
request  of  the  Attorney  General's  Office 
or  any  other  plaintiff,  defendants  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  matter 
contained  in  the  Final  Judgment  and  the 
Hold  Separate  Stipulation  and  Order. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  VII  or  X  of  this  Final  Judgment 
shall  be  divulged  by  a  representative  of 
the  plaintiffs  to  any  person  other  than 

a  duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
or  the  Attorney  General's  Office  of  any 
other  plaintiff,  except  in  the  course  of 
legal  proceedings  to  which  the  United 
States  or  any  other  plaintiff  is  a  party 
(including  grand  jiuy  proceedings),  or 
for  the  purpose  of  securing  compUance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  ff  at  the  time  information  or 
docimients  are  furnished  by  defendants 
to  plaintiffs,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Qvil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiffs  to  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jiuy 
proceeding)  to  which  defendants  are  not 
a  party. 

Xm.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  piupose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 


XIV.  Teniiination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

XV.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 
Dated 1998. 

United  States  District  Judge 

Exhibit  A— Final  Judgment,  US  v. 
Reuter  Recycling  of  Florida,  Inc. 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America  and  State  of 
Florida,  by  and  through  its  Attorney  General, 
PlaintifiEs,  v.  Reuter  Recycling  of  Florida,  Inc., 
and  Waste  Management  Inc.  of  Florida, 
Defendants  Civil  Action  No.:  951982.  Filed: 
June  25. 1999.  Entered:  January  22. 1996. 

Final  Judgment 

Whereas.  Plaintiffs,  United  States  of 
America  (hereinafter  "United  States")  and 
the  State  of  Florida  (hereinafter  "Florida"), 
having  filed  their  Complaint  in  this  action  on 
Octol^r  20, 1995,  and  Plaintiffs  and 
Defendants,  by  their  respective  attorneys, 
having  consented  to-the  entiy  of  this  Final 
Judgment  without  trial  or  adjudication  of  any 
issue  of  fact  or  law;  and  without  this  Final 
Judgment  constituting  any  evidence  or 
admission  by  any  party  with  respect  to  any 
issue  of  fact  or  law; 

And  Whereas,  Defendants  have  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the  Court; 

And  Whereas,  the  Plaintiffs  intend 
Defendants  to  be  required  to  preserve 
competition  for  solid  waste  disposal  by 
honoring  certain  contracts,  as  amended,  and 
by  giving  to  a  competitor  an  option  to 
purchase  real  property  capable  of  being  used 
as  a  municipal  solid  waste  transfer  station  to 
preserve  competition  in  solid  waste  disp)osal 
in  Dade  and  Broward  Counties,  Florida,  now 
and  in  the  future,  and,  by  permitting  a 
competitor  to  preserve  its  ability  to  compete 
for  and  to  have  access  to  capacity  for 
sufficient  volumes  of  mimicipal  solid  waste 
to  remain  a  viable  solid  waste  disposal 
competitor  while  its  seeks  another  transfer 
station  site; 

.    And  Whereas,  Defendants  have 
represented  that  the  contract  changes  and  the 
option  agreement  to  purchase  real  estate 
described  below  can  and  will  be  made  and 
honored  and  that  Defendants  will  later  raise 
no  claims  of  hardship  or  difficulty  as  grounds 
for  asking  the  Court  to  modify  any  of  the 
provisions  contained  below. 

Now,  therefore,  before  any  testimony  is 
taken,  and  without  trail  or  adjudication  of 
any  issue  of  fact  or  law,  and  uf)on  consent 
of  the  parties,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  as 
follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  over 


each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  Defendants 
under  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18. 

ILDefinitioas 

As  used  in  this  Final  Judgment: 

(A)  "Broward"  means  Broward  County, 
Florida. 

(B)  "Chambers"  means  Chamber  Waste 
Systems  of  Florida,  Inc.,  a  subsidiary  of  USA 
Waste  Services,  Inc.  Chambers  is  a 
cor]x>ration  organized  and  existing  under  the 
laws  of  the  State  of  Florida  with  its  principle 
offices  in  Okeechobee,  Florida. 

(C)  "Dade"  means  Dade  County,  Florida. 

(D)  "Defendants"  means  Reuter  and  WMF, 
as  hereinafter  defined. 

(E)  "Reuter"  means  defendant  Reuter 
Recycling  of  Florida,  Inc.,  Reuter  is  a 
corporation  organized  and  existing  under  the 
laws  of  the  State  of  Florida  with  its  principal 
ofiices  in  Pembroke  Pines,  Florida. 

(F)  "Solid  waste  disposal  service"  means 
the  final  disposal  of  municipal  solid  waste, 
generally  in  a  landfill  or  incineration  facility. 

(G)  "Transfer  Station  Agreement"  means 
the  agreement  between  Reuter  and  Chambers 
dated  as  of  July  14, 1993  pursuant  to  which 
Reuter,  among  other  things,  accepts  for 
transfer  certain  solid  waste  material 
delivered  by  Chambers  or  Chambers' 
subcontractors.  A  copy  of  the  Transfer 
Station  Agreement  is  attached  as  Exhibit  A. 

(H)  "Amendment  to  Transfer  Station 
Agreement"  means  the  Agreement  between 
Reuter  and  Chambers  dated  October  20. 199S 
modifying  the  Transfer  Station  Agreement.  A 
copy  of  the  Amendment  to  Transfer  Station 
Agreement  is  attached  as  Exhibit  B. 

(I)  "Option  Agreement"  means  the 
Agreement  between  Reuter  and  Chambers 
dated  October  20,  1995.  A  copy  of  the  Option 
Agreement  is  aUached  as  Exhibit  C. 

(J)  "WMF"  means  defendant  Waste 
Management  Inc.  of  Florida,  a  subsidiary  of 
Waste  Management,  Inc.  WMF  is  a 
corporat  on  organized  and  existing  under  the 
laws  of  the  State  of  Florida  with  its  principal 
offices  in  Pompano  Beach,  Florida. 

(K)  "Acquisition"  means  the  acquisition  of 
the  majority  of  the  outstanding  stock  of 
Reuter  by  WMF. 

(L)  "Reuter  Transfer  Station"  means  the 
facility  owned  by  Reuter  and  located  at  2079 
Pembroke  Road,  Pembroke  Pines,  FL  which 
currently,  among  other  things,  accepts  im 
transfer  certain  solid  waste  material 
delivered  by  Chambers  or  Chambers' 
subcontractors  and  also  accepts  waste  from 
the  cities  of  Pompano  Beach,  Pembroke 
Pines,  Dania,  and  Hallandale,  FL. 

m.  Applicability 

This  Final  Judgment  applies  to  Defendants 
and  to  their  officers,  directors,  managers, 
agents,  employees,  successors,  assigns, 
affiliates,  parents  and  subsidiaries,  and  to  all 
other  persons  in  active  concert  or 
participation  with  any  of  them  who  shall 
have  received  actual  notice  of  this  Final 

Judgment  by  personal  service  or  otherwise. 

Nothing  contained  in  this  Final  Judgment  is 
or  has  bieen  created  for  the  benefit  of  any 
third  party,  and  nothing  herein  shall  be 
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construed  to  provide  any  rights  to  any  third 
party. 

IV.  Entry  Into  and  Compliance  With 
Agreements 

On  or  before  the  date  the  Acquisition  is 
consummated,  Reuter  shall  enter  into  the 
Amendment  fo  Transfer  Station  Agreement 
and  the  Option  Agreement.  Defendants  shall 
be  bound  by  the  terms  of  the  Transfer  Station 
Agreement,  as  modified  by  the  Amendment 
to  Transfer  Station  Agreement,  and  the 
Option  Agreement.  Defendants  shall  not 
convey  to  any  person  other  than  Chambers, 
the  property  subject  to  the  Option 
Agreement,  prior  to  the  later  of  July  14, 1998 
or  any  extension  of  that  Option  Agreement,    - 
except  as  provided  in  the  Option  Agreement. 
Defendants  shall  not  exercise  their  right  to 
replace  Chambers  as  the  Facility  operator 
under  Paragraph  3f  of  the  Amendment  to 
Transfer  Station  Agreement  without  the  prior 
approval  of  the  United  States,  in  consultation 
with  Florida. 

V.  Teiminabon  of  the  Agreements 

In  the  event  Chambers  has  secured  the 
right  to  use  and  is  using  another  transfer 
station  capable  of  serving  Broward  or  Dade 
Counties  prior  to  July  14, 1998,  Defendants 
may  notify  Plainti%  of  tliat  fiict  and 
Defendants  may  request  in  writing  that  they 
be  relieved  of  the  obligation  to  extend  the 
term  of  the  Transfer  Station  Agreement  as  set 
forth  in  Paragraph  2  of  the  Amendment  to 
Transfer  Station  Agreement,  and  of  the 
obligation  to  convey  property  under  the 
Option  Agreement.  The  United  States  may 
grant  one  or  both  of  Defendants;  requests  if 
it  determines,  in  its  sole  discretion  after 
consultation  with  Florida,  that  Chambers  can 
effectively  compete  in  the  relevant  markets 
without  access  to  the  Reuter  Transfer  Station 
or  without  access  to  the  property  subject  to 
the  Option  Agreement. 

VI.  Interim  Preservation  of  Viable 
Competition 

(A)  Defendants  shall  not  enter  into  any 
contract  or  contracts,  with  any  firm  listed  on 
Exhibit  D,  having  a  term  in  excess  of  one  (1) 
hear,  or  having  multiple  consecutive  one  (1) 
year  terms,  for  the  disposal  of  solid  waste, 
where  any  such  waste  would  be  transported 
through  the  Reuter  Transfer  Station  for 
disposal  elsewhere.  Exhibit  D  is  a  list  of  the 
customers  of  Chambers  for  whom  Chambers 
uses  the  Reuter  Transfer  Station  to  enable  it 
to  dispose  of  solid  waste  as  of  the  date  this 
Final  Judgment  is  filed  ("Chambers 
Customers"). 

(B)  Defendants'  obligations  under 
Paragraph  VI.A.  shall  terminate  upon  the 
United  States  providing  Defendants  with 
written  notice,  following  application  by 
Defendants,  that  the  United  States,  in  its  sole 
discretion  after  consultation  with  Florida, 
has  determined  that  Chambers  can  compete 
effectively  in  the  relevant  market  if 
Defendants  are  permitted  to  contract  with 
Chambers'  Customers  as  proscribed  in 
Paragraph  VI.A.  In  any  event.  Paragraph 
VIA.  shall  terminate  on  the  date  the  Transfer 
Station  Agreement,  as  amended  by  the 
Amendment  to  the  Transfer  Station 
Agreement,  terminates. 


(C)  Nothing  herein  shall  preclude 
Defendants  from  contracting  with  any  of  the 
Chambers'  Customers  for  a  period  of  one  (1) 
year  or  less;  or,  for  a  period  in  excess  of  one 
(1)  year  where  that  customer's  solid  waste  is 
not  transported  by  Defendants,  directly  or 
indirectly,  throu^  the  Reuter  Transfer 
Station. 

Vn.  Defendants'  Obligations  of 
Noninterfierence  and  Assistance 

In  the  event  that  Chambers  seeks  to  permit 
a  new  transfer  station  or  seeks  access  to  a 
new  or  existing  transfer  station  other  than  the 
Reuter  Transfer  Station,  Defiendants  shall 
take  no  action  to  protest,  lobby  against,  object 
to,  or  otherwise  impede,  directly  or 
indirectly,  any  attempts  by  Chambers  to 
lease,  purchase,  site,  obtain  appropriate 
zoning  for,  obtain  permits  and  any  and  all 
other  govenmiental  approvals  for  a  solid 
waste  transfer  station  capable  of  serving 
Broward  or  Dade,  nor  shall  Defendants 
provide  Hnancing  or  other  assistance  to  any 
person  who  does  so.  Furthermore,  from  the 
effective  date  of  the  Option  Agreement 
through  the  termination  date  of  that 
Agreement,  including  any  extensions  thereof. 
Defendants  will  cooperate  with  Chambers' 
efforts  to  obtain  any  necessary  govenmient 
approvals  on  the  property  subject  to  the 
Option  Agreement. 

Notwithstanding  the  provisions  of  this 
Final  Judgment,  Defendants  may  bid  on  and 
enter  into  contracts  with  municipal  or 
governmental  entities  for  the  provision  or  use 
of  transfer  station  facilities  in  Dade  and 
Broward. 

Vm.  Acquisition  of  the  Option  Property 

If  the  option  the  purchase  under  the 
Option  Agreement  is  exercised.  Defendants 
shall  not,  without  prior  written  consent  of 
the  United  States,  after  consultation  with 
Florida,  re-acquire  any  of  the  property 
conveyed  pursuant  to  the  Option  Agreement. 


DC.  Reporting  and  Plaintift'  Ac 

(A)  To  determine  or  secure  compliance 
with  this  Final  Judgment,  duly  authorized 
representatives  of  the  Plaintiffs  shall,  upon 
written  request  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust  Division  or 
the  Florida  Attorney  General  or  his  duly 
authorized  representative,  resj)ectively,  on 
reasonable  notice  given  to  Defendants  at  their 
principal  offices,  subject  to  any  lawful 
privilege,  be  permitted: 

(1)  Access  during  normal  office  hours  to 
inspect  and  copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
documents  and  records  in  the  pMsssession, 
custody,  or  control  of  Defendants,  which  may 
have  counsel  present,  relating  to  any  matters 
contained  in  this  Final  Judgment. 

(2)  Subject  to  the  reasonable  convenience 
of  Defendants  and  without  restraint  or 
interference  from  them,  to  interview  officers, 
employees,  or  agents  of  Defendants,  who  may 
have  counsel  present,  regarding  any  matters 
contained  in  this  Final  Judgment. 

(B)  Upon  vnitten  request  of  the  Assistant 
Attorney  General  in  charge  of  the  Antitrust 
Division  or  the  Florida  Attorney  General  or 
his  duly  authorized  representative,  on 
reasonable  notice  given  to  Defendants  at  their 
principal  officers,  subject  to  any  lawful 


privilege,  Defiendants  shall  submit  such 
written  reports,  under  oath  if  requested,  with 
respect  to  any  matters  contained  in  this  Final 
Judgment. 

(C)  No  information  or  documents  obtained 
by  the  means  provided  by  this  Section  shall 
be  divulged  by  the  Plaintiffs  to  any  person 
other  than  a  duly  authorized  representative 
of  the  Executive  Branch  of  the  United  States 
government  or  of  the  State  of  Florida,  except 
in  the  coune  of  legal  proceedings  to  which 
the  United  States  is  a  party,  or  for  the 
purpose  of  securing  compliance  with  this 
Final  Judgment,  or  as  otherwise  required  by 
law. 

(D)  If  at  the  time  information  or  documents 
are  fiimished  by  Defendants  to  Plaintiffs, 
Defendants  represent  and  identify  in  writing 
the  material  in  any  such  information  or 
document  to  which  a  claim  of  protection  may 
be  asserted  under  Rule  26(c)(7)  of  the  Federal 
Rules  of  Civil  Procedure,  and  Defendants 
marie  each  pertinent  page  of  such  material 
"Subject  to  claim  of  protection  under  Rules 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,"  then  ten  days  notice  shall  be 
given  by  Plaintiffs  to  Defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  Defendants  are  not 
party. 

X.  Fiudier  Elements  of  Jndgmoit 

(A)  This  Final  Judgment  shall  expire  on  the 
tenth  anniversary  of  the  date  of  its  entry. 

(B)  jurisdiction  is  retained  by  this  Court 
over  this  action  and  the  parties  thereto  for  the 
purpose  of  enabling  any  of  the  parties  thereto 
to  apply  for  the  purpose  of  enabling  any  of 
the  parties  thereto  to  apply  to  this  Court  at 
any  time  for  further  order  and  directions  as 
may  be  necessary  or  appropriate  to  cany  out 
or  construe  this  Final  Judgment,  to  modify  or 
terminate  any  of  its  provisions,  to  enforce 
compliance,  and  to  pimish  violations  of  its 
provisions. 

XI.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Plaintiff's  motion  (tmopposed)  for  entry  of 
Judgment  as  granted. 

Entered:  January  22, 1996 

Court  approval  subject  to  procedures  of 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.Q  16. 

Royce  C.  Lamberth, 

United  States  District  Judge. 

Exhibit  B— Service  Agreement.  Northeast 
Maryland  Waste  Disposal  Authority  and 
Garnet  of  Maryland.  Inc. 

Service  Agreement  by  and  Between 
Northeast  Maryland  Waste  Disposal 
Authority  and  Garnet  of  Maryland,  Inc.  To 
Provide  Solid  Waste  Acceptance.  Processing. 
Transportation  and  Disposal  Services  for 
Anne  Arundel  and  Howard  Counties, 
Maryland 

Dated  as  of  August  8, 1996. 
Table  of  Contents 

Recitals 

Article  I — Definitions  and  Rules  of 
Interpretation 
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Section  1.1    Definitions 
Section  1.2    Rules  of  Interpretation 
Article  II — Obligations  Relating  To 

Acceptance  of  Waste;  Operating 

Procedures;  Performance  of  Authority's 

Obligations 
Section  2.1     Acceptance,  Processing, 

Transportation  and  Disposal  of 

Acceptable  Waste 
Section  2.2    Refusal  of  Deliveries 
Section  2 . 3    Receiving  Hours  and  Waiting 

Time 
Section  2.4    Scales  and  Weighing  Records 
Section  2.5    Hazardous  Waste 
Section  2.6    Manner  of  Deliveries;  Vehicle 

Size;  Rule  &  Regulations 
Section  2.7    Contract  for  Project 

Management;  Performance  Security 
Section  2.8    Repairs  and  Maintenance 
Section  2.9    Authority  and  County  Access 
Section  2.10    Clean-Up  and  Disposal 
Section  2.11    Regulatory  Requirements 
Article  III — Service  Fee;  Damages;  Payments 
Section  3.1    Service  Fee.  Damages, 

Payments 
Section  3.2    Monthly  Payments 
Section  3.3    Late  Payment 
Section  3.4    Disputes  as  to  Service  Fee  or 

Other  Charges 
Section  3.5    Books  and  Records,  Audit 

and  Reports 
Section  3.6    Accounting 
Article  IV — Processing  Capacity  Reductions 

and  Uncontrollable  Circumstances 
Section  4.1    Effect  of  Uncontrollable 

Circimistances 
Section  4.2    Changes  Necessitated  by 

Uncontrollable  Circimistances 
Article  V — Insurance  and  Indemnification 
Section  5. 1    Types  of  Insurance  for  the 

Company 
Section  5.2    Delivery  of  Evidence  of 

Insurance;  Certain  Required  Provisions 
Section  5.3    Indemnification 
Article  VI — Default  and  Termination 
Section  6.1    Remedies  for  De&ult 
Section  6.2    Events  of  Defeult  by  the 

Company 
Section  6.3    Events  of  Default  by  the 

Authority 
Section  6.4    Termination  on  Default 
Section  6.5    Termination  for  Certain 

Uncontrollable  Circumstances 
Section  6.6    Termination  for  Convenience 
Section  6.7    Default  Termination  Damages 

Payable  to  the  Authority 
Section  6.8    Survival  ofCertain  Rights  and 

Obligations 
Article  VII— Term;  Renewal 
Section  7.1    Term 
Section  7.2    Renewal 
Article  VII — Representations  and  Warranties 
Section  8.1    Representations  and 

Warranties  of  the  Authority 
Section  8.2    Representations  and 

Warranties  of  the  Company 
Article  IX — ^Miscellaneous 
Section  9.1    Authority  Representative, 

County  Representative  and  Company 

Representative 
Section  9.2    Assignment 
Section  9.3    Notices 
Section  9.4    Entire  and  Complete 

Agreement 
Section  9.5    Binding  Effect 
Section  9.6    Further  Assurances  and 

Amendments 


Section  9.7    Governing  Law 

Section  9.8    Counterparts 

Section  9.9    Amendment  or  Waiver 

Section  9.10    Relationship  of  the  Parties 

Section  9.11    Confidential  Information 

Section  9.12    Severability 

Section  9.13     Damages 

Section  9.14    Effect  of  Authority  and 
County  Approvals 

Section  9.15    Dispute  Resolution 

Section  9.16    Limitation  of  Liability  and 
Defenses 

Section  9.17    Counties  as  Third  Party 
Beneficiaries 

Section  9.18    Nondiscrimination 

Section  9.19    Minority  Business 
Enterprise  Requirements 

Section  9.20    Public  Ethics 

Section  9.21    Impossibility  of  Performance 
Schedules 

Schedule  1    Description  of  the  Service 

Schedule  2    Definitions 

Schedule  3    Service  Fees 

Schedule  4    Reporting  Requirements 

Exhibit  A  to  Schedule  4: 

Monthly  Performance  Report  Forms 

Schedule  5    Form  of  Performance  Bonds 

Performance  Bond 

Schedule  6    Required  Insurance 

Schedule  7    Minority  Business 
Participation  Policy 

Schedule  8    Guaranty 

Schedule  9    Termination  Procedures  and 
Costs 

This  Service  Agreement  is  made  as  of 
August  8, 1996  between  the  Northeast 
Maryland  Waste  Disposal  Authority 
("Authority")  and  Garnet  of  Maryland 
("Company"). 

Recitak 

A.  The  Authority  is  an  instrumentality  of 
the  State  of  Maryland  created  to  assist  with 
the  preservation,  improvement  and 
management  of  the  quality  of  air,  land  and 
water  resources  and  to  promote  the  health 
and  welfare  of  the  citizens  of  the  State  by 
providing  dependable,  effective  and  efficient 
disposal  of  solid  Wastes,  including  the 
recovery  of  usable  resources  from  such 
Waste.  Howard  County  and  Anne  Arundel 
County,  Maryland  (collectively,  "Counties") 
have  requested  that  the  Authority  provide  for 
the  Acceptance,  Processing,  Transfer  and 
Disposal  of  certain  amounts  of  non-recycled 
solid  waste  (the  "Services")  collected  by,  or 
on  behalf  of,  the  Counties. 

B.  The  Authority  and  the  Counties  will 
enter  into  a  Waste  Disposal  Agreement  under 
which  the  Authority  will  be  obligated  to 
provide  these  Services. 

The  Authority  intends  to  fulfill  its 
obligations  to  the  Counties  to  provide  the 
Services  by  entering  into  and  managing  this 
Agreement. 

C.  The  Authority,  in  cooperation  with  the 
Counties,  has  selected  the  Company  through 
a  competitive  process.  The  Company  has 
demonstrated  that  it  is  qualified  to  accept 
process,  transport  and  dispose  of  solid  Waste. 

D.  The  Company  shall  provide  the 
Acceptance  Facility,  Disposal  Facility  and 
other  Facilities  so  as  to  receive  and  process 
all  of  the  solid  Waste  delivered  to  the 
Company  by  the  Counties  or  the  Designated 
Haulers. 


E.  The  Counties  will  be  third  party 
beneficiaries  of  the  Company's  obligations 
under  this  Agreement 

Now,  therefore,  in  consideration  of  the 
mutual  promises  and  covenants  of  each  to 
the  other  contained  herein  and  other  good 
and  valuable  consideration,  receipt  of  which 
is  hereby  acknowledged,  the  parties  of  this 
Service  Agreement  agree  as  follows: 

Article  I — Definitioiu  and  Rules  of 
Interpretation 

Sectionl.l    DefinitionB 

Capitalized  terms  used  in  this  Agreement 
have  the  meanings  set  forth  in  Schedule  2. 

Section  1^    Rules  of  Interpretation 

For  all  purposes  of  this  Agreement,  except 
as  otherwise  expressly  provided  or  unless  the 
context  otherwise  requires: 

(a)  All  reference  in  this  instrument  to 
designated  "Articles,"  Sections"  and  other 
subdivisions  are  to  the  designated  Articles, 
Sections  and  other  subdivisions  of  this 
instrument  as  originally  executed. 

(b)  The  terms  defined  in  this  Article  have 
the  meanings  assigned  to  them  in  this  Article 
and  include  the  plural  as  well  as  the  singular. 

(c)  Words.of  the  masculine  gender  shall  be 
deemed  and  construed  to  include  correlative 
words  of  the  femine  and  neuter  genders. 

(d)  The  table  of  contents  and  the  headings 
or  captions  used  in  this  Agreement  are  for 
convenience  of  reference  only  and  do  not 
define,  limit  or  describe  any  of  the  provisions 
hereof  or  the  scope  or  intent  hereof. 

(e)  References  to  agreements  or  contracts 
include  all  amendments,  modifications  and 
supplements  thereto. 

Article  11— Obligations  Relating  to 
Acceptance  of  Waste;  Operating  Procedures; 
Perfbrmanoe  of  Authority's  Obligations  

Section  2.1    Acceptance,  Processing, 
Transportation  and  Disposal  of  Waste 

(a)  The  Company  has  sole  responsibility  for 
the  provision  and  operation  of  all  facilities, 
personnel,  vehicles  and  sites  necessary  to 
provide  the  Service  as  described  in  Schedule 
1.  The  Company  shall  communicate  on  a 
routine  basis  to  ensure  the  day-to-day 
coordination  of  activities  between  the 
Company,  the  Counties  and  the  Authority. 
Up>on  request  of  the  Authority  Representative 
or  any  of  the  County  Representatives,  the 
Company  shall  meet  with  the  Authority  and/ 
or  one  or  both  of  the  Counties. 

Beginning  on  the  Commencement  Date  and 
continuing  throughout  the  term  of  this 
Agreement  the  Company  shall  accept, 
process,  transfer  and  dispose  in  accordance 
with  this  Agreement  and  Applicable  Law  all 
Acceptable  Waste  delivered  by  or  on  behalf 
of  the  Counties. 

(b)  Acceptable  Waste  will  be  delivered  in 
vehicles  owned  or  operated  by  employees  of 
or  under  contract  to,  the  Counties  or  a 
Designated  Hauler.  The  Counties  or  a 
Designated  Hauler  may  deliver  Acceptable 
Waste  in  any  form  they  deem  appropriate. 
The  Authority  shall  provide  the  Company 
with  the  following  information  about  each 
vehicle  delivering  Acceptable  Waste  to  the 
Company  for  its  credit;  hauler  name  and 
address,  make,  body  type;  tag  or  permit 
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number  of  each  vehicle  used;  area  of 
collection;  and  whether Xhe  vehicle  is  owned 
by  the  Counties  or  by  a  Designated  Hauler. 

(c)  The  Authority  understands  that  the 
Company  may  accept  Waste  from  other 
customers  at  the  Facilities,  but  it  may  not 
accept  Waste  from  other  customers  during 
the  interim  period  at  Anne  Arundel  County's 
Millersviile  Landnil. 

Section  2.2    Refusal  of  Deliveries 

(a)  Extent  of  Refusal  Rights 

The  Company  may  reject  deliveries  of 
Acceptable  Waste  delivered  at  hours 
established  under  Section  2.3.  Acceptable 
Waste  rejected  by  the  Company  for  any 
reason  other  than  as  permitted  pursuant  to 
this  Section  2.2  (a)  or  (b)  or  any  other 
provision  of  this  Agreement  constitute 
Wrongfully  Diverted  AccepUble  Waste.  The 
amount  of  Wrongfully  Diverted  Acceptable 
Waste  is  used  to  calculate  Alternate  Disposal 
Damages  under  Section  3.2. 

The  parties  agree  that  Company  shall  be 
the  only  party  entitled  to  establish  the 
classification  of  Waste  delivered  to  a  Facility, 
subject  to  the  Authority's  ability  to  object  to 
such  classification  as  set  forth  in  Section  3.4. 

(b)  Inspection  of  Delivered  Waste 

The  Company  shall  develop  and  maintain 
any  and  all  reasonable  appropriate  screening 
programs  at  the  Acceptable  Facility.  Any 
such  screening  programs  shall  include  any 
reasonable  programs  and  practices  required 
by  the  Counties  or  the  Authority.  The 
Counties  and  the  Authority  shall  cooperate 
with  the  Company  with  regard  to  the 
screening  programs.  Neither  the  inclusion  of 
programs  or  practices  in  the  Waste  screening 
programs  by  the  Authority  or  the  Counties 
nor  the  review  or  comment  by  the  Authority 
or  the  Coimties  upon  any  Company  proposal 
with  regard  to  the  Waste  screening  programs 
relieves  the  Company  of  any  of  its  obligations 
hereunder  or  imposes  any  liability  upon  the 
Authority  or  the  Counties. 

The  Company  may  ins[>ect  the  contents  of 
all  vehicles  delivering  Waste  under  this 
Agreement  to  the  Acceptance  Facility.  The 
Counties  will  monitor  their  own  collection 
operations  to  reduce  the  collection  of 
Unacceptable  Waste.  The  Company  will 
institute  appropriate  procedures,  including 
insftection  procedures,  to  ensure  that 
Unacceptable  Waste  is  separated  at  the 
Acceptance  Facility.  The  Company  will  give 
Immediate  notice  to  the  Counties  of 
deliveries  of  Unacceptable  Waste  to  the 
Company,  followed  by  prompt  written  notice 
indicating  the  time,  the  source  of  delivery 
and  identity  of  the  {lauling  firm  and  driver. 
The  intent  of  this  requirement  is  to  ensure 
~  safe  handling  by  the  Company  of  the  Waste 
received  in  compliance  with  Applicable  Law. 
The  Company  shall  handle  and  dispose  of 
Unacceptable  Waste  that  is  received  at  the 
Acceptance  Facility. 

The  cost  for  disposal  of  Unacceptable 
Waste  shall  be  paid  to  the  Company  as 
specified  in  this  Service  Agreement. 

The  Company  shall  be  entitled  to  the 
Unacceptable  Waste  Disposal  Cost  described 
in  Section  3.2  for  any  amounts  of 
Unacceptable  Waste  it  removes  &t)m  the 
Acceptance  Facility. 


Section  2.3    Receiving  Hours  and  Waiting 
Time 

(a)  The  Company  shall  accept  the  delivery 
of  Acceptable  Waste  during  the  hours  of  7:00 
a.m.  to  5:00  p.m.,  Monday  through  Saturday 
and  until  7:00  p.m.  on  the  first  regular 
collection  day  following  a  Holiday. 
Acceptable  Waste  will  not  be  delivered  by 
the  Counties  on  the  following  holidays.  The 
Authority  shall  designate  the  dates  on  which 
holidays  are  to  be  observed. 

New  Year's  Day 
Memorial  Day 
Independence  Day 
Labor  Day 
Thanksgiving  Day 
Christmas  Day 

(b)  The  Company  shall  accept  Acceptable 
Waste  at  hours  other  than  the  Receiving 
Hours,  to  the  extent  permitted  by  Applicable 
Law,  upon  reasonable  prior  notice  of  such 
delivery.  The  Out  of  Hours  Delivery  Charge 
for  Company  operations  outside  of  Receiving 
Hours,  pursuant  to  this  Section  2.3(b),  may 
be  charged  for  each  ton  of  Waste  delivered 
before  7:00  a.m.  and  after  5:00  p.m.  except 
that  the  Out-of-Hours  Delivery  Charge  shall 
not  be  charged  for  Waste  delivered  between 
the  hours  of  5:00  p.m.  and  7:00  p.m.  on  the 
first  regular  collection  day  following  a 
holiday.  The  amount  shall  be  3%  above  the 
per  ton  bid  price.  The  Out  of  Hours  Delivery 
Charge  shall  not  apply  for  any  hours  the 
Acceptance  Facility  is  open  to  receive  Waste 
from  sources  other  than  the  Authority. 

(c)  The  Company  shall  take  all  steps 
necessary  to  ensure  that  the  time  period 
between  delivery  vehicle  arrival  at  and 
departiue  fit>m  the  Acceptance  Facility  does 
not  exceed  30  minutes  for  Acceptable  Waste 
delivered  by  the  Counties,  Designated 
Haulers,  or  the  Authority. 

Section  2.4    Sbales  and  Weighing  Records 

The  Company  shall  operate  and  maintain 
the  road  vehicle  scales  at  the  Acceptance 
Facility  which  shall  provide  for  automatic 
weighing  and  recording  of  all  Wastes 
received  and  removed.  The  Company  shall 
weigh  all  vehicles  delivering  Acceptable 
Waste  to  the  Project.  The  scales  shall 
incorporate  a  computer  interface  system  and 
use  software  acceptable  to  the  Authority.  The 
weight  record  shall  contain  gross  weight,  tare 
weight,  date,  time  of  arrival,  time  of 
departure,  description  of  Waste  in  the 
vehicle,  vehicle  identification  (truck  or 
permit  number)  and  identification  of  origin 
of  Waste  in  the  vehicle. 

The  Authority  may  require  each  vehicle 
operator  delivering  Waste  to  present  to  the 
scale  operator  a  card,  permit,  identification 
or  license.  The  Comptany  or  the  Authority 
may  require  bom  time  to  time  the 
revalidation  of  the  tare  weight  of  any  vehicle 
or  the  reweighing  of  unloaded  vehicles. 

If  the  permanent  vehicle  scales  at  the 
Acceptance  Facility  are  not  working  properly 
or  are  being  tested,  the  Company  shall  use 
portable  scales  at  the  Acceptance  Facility.  If 
portable  scales  or  other  alternate  weighing 
facilities  and  equipment  meeting  the 
requirements  of  Applicable  Law  are  not 
available,  a  "scale  outage"  will  occur,  and 
the  Company  shall  estimate  the  quantity  of 
Acceptable  Waste  delivered  on  the  basis  of 


truck  volumes  and  historical  information 
about  the  Authority,  the  Counties,  the 
Company  and  the  Designated  Haulers.  These 
estimates  shall  take  the  place  of  actual 
weighing  records  during  the  scale  outage.  In 
order  to  participate  in  the  estimating  of 
quantities  of  Acceptance  Waste  during  a 
scale  outage,  the  Authority  and/or  Coimty 
may  have  an  employee  or  agent  present  in 
the  scale  house  when  each  vehicle  arrives. 

The  Comf>any,  at  its  ex{>ense,  shall  obtain 
approval  of,  inspect  and  test  the  vehicle 
scales  as  required  by  Applicable  Law  but  no 
less  frequently  than  once  per  year.  At  the 
written  request  of  the  Authority,  the 
Company  in  the  presence  of  the  Authority 
Representative,  shall  make  additional  tests  of 
all  vehicle  scales.  The  cost  of  these 
additional  tests  shall  be  borne  by  the 
Authority  if  the  scales  meet  the  accuracy 
requirements  of  Applicable  Law. 

If  any  test  shows  that  a  scale  registers 
farther  above  or  below  the  correct  reading 
than  permitted  by  Applicable  Law,  the 
charges  and  calculations  based  on  scale 
readings  made  within  thirty  (30)  days 
preceding  the  test  shall  be  corrected  by  the 
percentage  of  inaccuracy  found.  If  a  test  of 
the  scales  has  been  perfbrmed  during  the 
preceding  thirty  (30)  days,  only  the  readings 
and  related  charges  and  calculations  made 
after  that  test  shsJl  be  corrected  on  the  basis 
of  the  subsequent  test 

The  Company  shall  maintain  daily  records 
of  the  total  tonnage  of  Waste  delivered  to  the 
Acceptance  Facility,  the  tonnage  of  Waste 
accepted  by  the  Company  and  the  tonnages 
of  Unacceptable  Waste.  The  Company  shall 
submit  monthly  reports,  as  specified  in 
schedule  4  in  a  form  approved  by  the 
Authority.  The  Company  shall  cooperate 
with  the  Authraity  and  the  Coimties  to 
provide  this  information  electronically  or  on 
disk.  The  Company  shall  furnish  the 
Authority  a  compilation  of  such  information 
for  each  month,  within  ten  days  after  the  end 
of  the  month.  The  Company  shall  keep 
copies  of  ail  weight  tickets  for  at  least  three 
years  which  shall  be  available  for  inspection 
by  the  Authority  and  the  Coimties  upon 
request. 

The  Company  shall  pay  all  costs  for 
accepting,  transporting,  processing  and  final 
disposal  of  Acceptable  Waste. 

Section  2.5    Hazardous  Waste 

(a)  The  Company  shall  develop  a  plan  for 
the  identification,  handling  and  disposal  of 
Hazardous  Waste  discovered  at  the 
Acceptance  Facility  (the  "Hazardous  Waste 
Plan").  The  Company  shall  segregate  and 
isolate  all  Hazardous  Waste  discovered  at  the 
Acceptance  Facility  in  accordance  with  this 
Agreement,  the  Hazardous  Waste  Plan, 
Applicable  Law  and  any  procedures  required 
by  the  Authority  in  connection  with  the 
segregation  and  isolation  of  Hazardous  Waste 
(collectively,  the  "Hazardous  Waste 
Protocol").  The  Company  shall  maintain  any 
screening  programs  reasonably  necessary  or 
otherwise  reasonably  required  by  the 
Authority  that,  under  Applicable  Law, 
segregate  Hazardous  Waste  delivered  to  the 
Acceptance  Facility. 

(b)  So  long  as  the  Company  (i)  acts  in 
accordance  with  the  Hasardous  Waste 
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Protocol  and  Applicable  Law  and  (ii) 
enforces  its  and  the  Authority's  right  to 
payments  from  third  parties  or  under 
applicable  insurance  policies  due  to  the 
discovery  of  Hazardous  Waste,  then  the  cost 
of  segregation  isolation  and  disposal  of  the 
Hazf^ous  Waste  shall  be  reimbursed  if  the 
Hazardous  Waste  was  delivered  in  a  vehicle 
owned,  operated  or  contracted  by  one  of  the 
Counties,  the  Authority,  or  a  Designated 
Hauler,  provided  that  such  vehicle  is 
correctly  identified  by  the  Company  as  the 
particular  vehicle  which  delivered  such 
liazardous  Waste. 

(c)  If  Hazardous  Waste  is  delivered  to  the 
Acceptance  Facility,  and  the  source  of  such 
Hazardous  Waste  or  hauler  delivering 
Hazardous  Waste  cannot  be  determined  by 
the  Parties,  the  Company  shall  separately 
contain,  set  aside,  segregate,  isolate  and 
manage  the  Hazardous  Waste  as  required  by 
law  and  by  the  Hazardous  Waste  Protocol, 
and  the  Authority  and  the  Coimties  shall  be 
notified  immediately  of  its  location,  general 
character  and  amount.  The  Company  shall 
remove,  or  cause  to  be  removed,  such 
Hazardous  Waste  from  the  Acceptance 
Facility  and  shall  transport  and  dispose  of,  or 
shall  cause  such  Hazardous  Waste  to  be 
transported  and  disposed,  in  accordance  with 
State  and  Federal  law.  The  Company  shall, 

at  no  expense  to  the  Counties  or  the 
Authority,  bear  all  of  the  costs  of 
transportation  and  disposal  of  Hazardous 
Waste  which  is  delivered  to  the  Acceptance 
Facility  because  the  Company  has  failed  to 
follow  or  enforce  any  provision  of  the 
Hazardous  Waste  Protocol.  The  foregoing 
shall  not  be  considered  to  be  a  waiver  of  any 
claim  Company  may  have  against  any  other 
third  party,  including  a  Designated  Hauler. 
Company  may  make  any  such  claim  directly 
against  the  party  involved,  and  to  the  extent 
necessary  by  law  in  order  for  such  claim  to 
proceed,  the  Authority  and  the  Counties 
assign  to  Company  their  respective  rights  to 
make  such  a  claim. 

(d)  Hazardous  Waste  delivered  by  a  vehicle 
owned,  operated,  or  contracted  by  one  of  the 
Counties,  the  Authority,  or  a  Designated 
Hauler  which  is  segregated  for  disposal  as 
Hazardous  Waste  shall  only  be  disposed  of  at 
a  Disposal  Facility  approved  by  the 
Authority. 

Section  2.6    ManiMr  of  Deliwries;  Vdiide 
Siae;  Rules  and  KsgnUtioiis 

The  Auth(»ity  shall  comply  wiOi  the 
reasonable  rules  and  regulations  for  the 
delivery  of  Acceptable  Waste  to  the 
Acceptance  Facility  that  are  provided  by  the 
Company  and  agreed  to  by  the  Authority  and 
Counties,  which  include  regulations 
regarding  vehicular  movement  on  the 
Acceptance  Facility  Site  and  screening  to 
segregate  Unacceptable  Waste.  No  rules  or 
regulations  are  effective  against  the 
Authraity,  the  Counties,  or  Designated 
Haulers  unless  approved  by  the  Authority 
Representative  and  the  County 
Representatives,  which  approval  shall  not  be 
unreasonably  withheld. 

SectioD2.7    Contract  for  Pn^acl 
Managmnont;  PmfiMmance  Security 

(a)  The  parties  acknowledge  that  the 
dependable  operation  and  maintenance  of 


the  Acceptance  Facility,  the  Disposal  Facility 
and  other  Facilities  providing  the  Service  is 
in  the  interests  of  the  parties  to  this 
Agreement.  The  Company  shall  not  enter  into 
or  maintain  any  contract  or  subcontract  with 
any  person  other  than  an  Affiliate  of  the 
Company  for  any  substantial  portion  of  the 
operation,  management  or  control  of  a 
Facility  or  the  performance  of  any  of  the 
Company's  obligations  under  this  Agreement 
without  the  prior  written  consent  of  the 
Authority. 

(b)  No  contract  or  subcontract  between  the 
Company  and  any  other  person  will  affect  the 
Company's  obligation  under  this  Agreement 

(c)  Prior  to  the  Comimencement  Date  the 
Company  shall  provide  evidence  of  a 
Performance  Bond,  standby  Letter  of  Credit 
or  Corp>orate  Guarantee  frt>m  a  surety  or 
insurance  company  acceptance  to  the 
Authority,  covering  the  performance 
obligations  of  the  Company  under  Article  II 
of  this  Agreement.  The  Performance  Bond, 
Letter  of  Credit  or  corporate  guarantee  shall 
be  in  an  amount  equal  to  one  year  of 
estimated  Service  Fee  payments  to  the 
Company,  as  defined  in  Section  3.1  of  this 
Agreement,  and  name,  among  others,  the 
Authority  as  beneficiary.  The  Performance 
Bond  or  LOC  shall  be  in  the  form  set  forth 
in  Schedule  5.  The  Company  shall  provide 
the  Performance  Bonds,  Letter  of  Credit,  or 
corporate  guarantee  imtil  release  by  the 
Authority.  The  Authority  shall  release  the 
Performance  Bond,  Letter  of  Credit  or 
corporate  guarantee  up>on  termination  of  this 
Agreement  as  long  as  the  Company  is  not  in 
default  and  the  Performance  Bond,  Letter  of 
Credit,  or  corporate  guarantee  is  not  being 
drawn  upon  by  the  Authority. 

Section  2.8    Repain  and  Maintenance 

The  Company,  at  its  own  expense,  shall 
maintain  the  Facilities  in  good  condition  at 
all  times,  and  make  all  rep>airs  and 
replacements  required  for  the  Company  to 
perform  its  obligations  under  this  Agreement. 
The  Company  shall  maintain  the  safety  of  the 
Facilities  at  a  level  consistent  with 
Applicable  Law  and  standard  fodlity 
practices. 

Section  2.8    Authority  and  County  Aocew 

The  Authority,  the  Coimties  and  their 
respective  agents,  licensees  and  invitees  may 
visit  or  inspect  the  Facilities  at  any 
reasonable  time  during  the  term  of  this 
Agreement  The  Authority  Representative  or 
its  designees,  or  the  County  Representatives 
or  their  respective  designees  may  inspect  the 
Facilities  at  any  time  bom  time  to  time 
without  notice.  The  Authority,  the  Counties 
and  their  respective  agents,  licensees  and 
invitees  shall  conduct  visits  to  the  Facilities 
in  a  manner  that  does  not  cause  unreasonable 
interference  with  the  Company's  operations. 
To  the  extent  practical,  the  Authority  and  the 
Counties  (hall  provide  the  names  of  all 
invitees  to  the  Company  in  advance.  The 
Company  may  require  any  Person  on  a 
Facility  site  to  comply  with  its  reasonable 
rules  and  regulations  and  to  sign  a  statement 
agreeing  (i)  to  assume  the  risk  of  the  visit  but 
not  the  risk  of  injury  due  to  the  intentional 
or  negligent  acts  or  omissions  of  the 
Company  or  any  of  its  subcontractors,  agents 


or  employees  and  (ii)  not  to  disclose  or  use 
any  Confidential  Information  of  the  Company 
other  than  for  the  purpose  for  which  it  was  • 
furnished  or,  in  the  case  of  Authority  or 
County  employees  and  agents,  except  in 
accordance  with  Section  9.11. 

Section  2.10    Clean-Up  and  Disposal 

The  Company  shall  keep  the  FaciUties  free 
from  accumulation  of  Wastes  or  rubbish 
(except  in  appropriate  locations)  caused  by 
operations  at  the  Facilities  and  shall 
maintain  and  operate  the  Facilities  so  as  to 
prevent  the  Sites  from  becoming  unsightly  or 
a  nuisance  under  Applicable  Law. 

Section  2.11    Regulatory  Raquiremenls 

The  Company  shall  perform  its  obligations 
under  this  Agreement  and  operate  the 
Facilities  in  accordance  with  all 
requirements  of  Applicable  Law,  regulations, 
and  permits.  The  Company  shall  obtain  and 
maintain,  or  cause  to  be  obtained  and 
maintained,  all  permits  and  licenses  required 
by  Applicable  Law  to  perform  its  obligations 
hereunder,  provided  that  the  Company  will 
not  breach  its  obligations  under  this  Section 
if  (i)  the  Company  is  contesting  the 
Applicable  Law  in  good  faith  by  appropriate 
proceedings  conducted  with  due  diligence 
and  the  Applicable  Law  allows  continue 
Ofwration  of  the  Facilities  pending  resolution 
of  the  contest  or  (ii)  the  Company  is 
diligently  seeking  to  comply  with  such 
Applicable  Law  or  to  obtain  or  maintain  any 
siidi  permit  or  license  and  Applicable  Law 
allows  continued  operation  of  the  Facilities. 

Article  in — Service  Fee:  Damages;  Payments 

Sectioa3.1 
Payments 

(a)  From  and  after  the  Conunencement 
Date,  the  Company  may  charge  and  collect 
&t>m  the  Authority  a  fixed  Service  Fee  as 
shown  in  Schedule  3  for  each  ton  of 
Acceptable  Waste  accepted  by  the  Company 
from  the  Counties,  or  Designated  Haulers  for 
disposal  hereunder. 

(b)  the  Authority  shall  pay  to  the  Company 
certain  other  charges  as  detailed  in  Section 
3.2.  The  Authority  may  retain  or  set-off  from 
any  amounts  due  the  Company,  Acceptance 
Facility  Delay  Damages,  Alternate  Disposal 
Damages,  Alternate  Procuirement  Damages 
and  Delivray  Delay  Damages. 

(c)  The  Service  Fee  and  Out  of  Hours 
Delivery  Charge  shall  not  be  adjusted  by  any 
inflation  fector. 

Section  3.2    Moodily  Payments 

(a)  The  Company  shall  provide  the 
Authority  and  the  Coimties  with  a  statement 
or  invoice  for  all  amounts  payable  hereunder 
by  the  twenty-fifth  (25th]  day  of  the  calendar 
month  immeidiately  succeeding  the  calendar 
month  for  which  such  amounts  are  payable. 
Amounts  invoiced  are  due  thirty  (30)  days 
after  receipt  of  the  invoice  by  the  Authority 
and  the  Counties.  Each  invoice  shall  set  ftnth 
amount  of  the  Service  Fee  and  other  charges 
payable  to  the  Company  for  the  applicable 
period,  together  with  supporting 
documentation  including  scale  records, 
siiffident  to  allow  the  recipient  of  the  invoice 
to  verify  the  Company's  calculations  of  the 
Service  Fee  and  other  charges  for  such 
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period.  The  supporting  documentation  shall 
be  adequate  to  allow  the  Authority  to 
determine  the  portion  of  the  amount  payable 
by  each  of  the  Counties.  The  amounts 
payable  monthly  in  accordance  with  Section 
3.2  are  calculated  as  follows: 

(i)  The  amount  due  for  Service  Fee 
payments  shall  be  the  product  of  the  Service 
Fee  multiplied  by  the  aggregate  number  of 
tons  of  Acceptable  Waste  delivered  by  a 
County,  a  Designated  Hauler,  or  the 
Authority  during  the  month:  plus 

(ii)  Any  Out-of-Hours  delivery  charges; 
plus 

(iii)  The  Company's  direct  out  of  pocket 
costs  for  Unacceptable  Waste  that  is 
delivered  to  the  Acceptance  Facility  by  a 
County,  a  Designated  Hauler,  or  the 
Authority  and  disposed  of  by  the  Company; 
less 

(iv)  The  amount  of  Acceptance  Facility 
Delay  Damages,  Alternate  Disposal  Damages, 
Alternate  Procurement  Damages  and  Delivery 
Delay  Damages,  if  any. 

All  Company  invoices  and  statements  shall 
be  delivered  by  hand  or  mailed  first  class, 
postage  prepaid,  to:  Northeast  Maryland 
Waste  Disposal  Authority,  25  S.  Charles 
Street,  Suite  2105,  Baltimore,  Maryland 
21201-3330,  Attention:  Executive  Director. 

The  Authority  shall  have  no  obligation  to 
make  payment  for  any  amount  of  Acceptable 
Waste  delivered  to  the  Acceptance  Facility 
by  any  Person  other  than  a  County,  a 
Designated  Hauler,  or  the  Authority. 

SKtkm  3.3    LatB  Payment 

Any  amounts  payable  under  this 
Agreement  by  the  Authority  or  the  Company 
that  are  not  paid  when  due  in  accordance 
with  this  Agreement  shall,  unless  otherwise 
specifically  provided,  bear  interest,  to  the 
extent  permitted  by  Applicable  Law,  at  the 
Late  Payment  Rate. 

Section  3.4    Disputes  aa  to  Service  Fee  or 
Other  Charges 

If  the  Company  or  the  Authority  disputes 
any  amount  owed  as  the  Service  Fee,  Out-of- 
Hours  Delivery  Charge  pursuant  to  Section 
9.15,  the  classification  of  Waste  made  by  the 
Company,  or  the  amount  of  Damages  claimed 
by  the  Authority  under  Section  3.2(iv)  or 
elsewhere  herein,  the  disputed  portion  of 
such  adjustment  is  not  effective  until 
resolution  of  a  dispute.  Immediately  after  the 
resolution  of  a  disagreement  about  a  Service 
Fee  or  Out-of-Hours  Delivery  Charge, 
classification  of  Waste  or  amount  of 
Damages,  the  party  whose  position  does  not 
prevail  shall  reimburse  the  other  party  for  the 
aggregate  amount  of  any  underpayment  or 
overpayment,  plus  interest  at  the  Late 
Payment  Rate. 

Section  3.5    Boolcs  and  Records,  Audit  and 
Rqiorta 

(a)  The  Company  shall  maintain  all  books, 
records  and  accounts  necessary  to  record  all 
matters  affecting  the  Service  Fee,  Out-of- 
Hours  Delivery  Charge,  applicable  damages 
or  other  amounts  payable  by  or  to  the 
Authority  or  the  Company  under  this 
Agreement  or  other  agreements,  including, 
but  not  limited  to.  policies  for  Required 
Insurance,  policy  amendments  and  all  other 
related  insurance  documents.  The  Company 


shall  maintain  all  such  books,  records  and 
accounts  in  accordance  with  GAAP.  The 
Company's  books,  records  and  accounts  shall 
accurately,  feirly  and  in  reasonable  detail 
reflect  all  the  Company's  dealings  and 
transactions  under  this  Agreement  and  other 
agreements  and  shall  contain  sufficient  data 
to  enable  those  dealings  and  transactions  to 
be  audited  in  accordance  with  generally 
accepted  auditing  standards.  The  Company 
shall  make  all  such  books,  records  and 
accounts  available  for  inspection  and 
photocopying  by  the  Authority  or  the 
Counties  within  5  business  days  of  a  written 
request  by  the  Authority  or  a  County. 

(b)  The  Company  shall  provide  the 
Authority  and  the  Counties  with  the  reports 
and  information  set  forth  in  Schedule  4  at  the 
times  required  by  Schedule  4.  The  report 
format  can  be  modified  with  approval  of  the 
Authority  to  reflect  the  facilities  used  by  the 
Company  to  provide  the  Service. 

(c)  The  Company  certifies  that  all 
information  the  Company  has  provided,  or 
will  provide  to  the  Authority  or  the  Counties, 
is  true  and  correct  and  can  be  relied  upon  by 
the  Authority  and  the  Counties  in  awmding, 
modifying,  making  payments,  or  taking  any 
other  action  with  respiect  to  this  Agreement. 
Any  material  &lse  or  misleading  information 
is  a  ground  (br  the  Authority  to  terminate  this 
Agreement  for  cause,  without  opportunity  to 
oue,  and  to  pursue  any  other  appropriate 
remedy. 

Sectiim  3.6    Accounting 

Begiiming  July  1, 1997,  within  sixty  (60) 
days  following  the  end  of  each  Fiscal  Year, 
the  Company  shall  provide  an  accounting  to 
the  Authority  and  the  Coimties  of  all 
payments  made  by  the  Authority  for  the 
Fiscal  Year  and  all  amouints  payable  by  the 
Authority  for  such  Fiscal  Year. 

Article  IV— Pioceasing  Capadtjr  Reductions 
and  Uncontrollable  Qicunutanoes 

Section  4.1    Effect  of  Uncontiollahle 
Circumstances 

A  party  to  this  Agreement  shall  not  be  in 
default  under  this  Agreement  or  liable  to  the 
other  party  for  its  failure  to  perform 
obligations  under  this  Agreement,  if  such 
failure  results  from  an  Uncontrollable 
Circumstance.  The  Company  shall  diligently 
overcome  or  remove  such  Uncontrollable 
Circumstance  as  soon  as  possible.  The 
Company  shall  give  prompt  notice  of  such 
claim^o  the  Audiority  and  to  the  County 
Representatives  with  reasonably  requested 
information  concerning  the  nature  of  such 
claim  and  the  efforts  to  overcome  or  remove 
the  Uncontrollable  Circumstance. 

Section  4.2    Changes  NeceseiUted  by 
UmnntroUable  Circumstances 

(a)  As  soon  as  possible  after  an 
Uncontrollable  Qrcumstance  occurring  on  or 
after  the  Commencement  Date,  the  Company 
shall  give  the  Authority  Representative  and 
the  County  Representatives  a  statement 
describing  the  Uncontrollable  Circumstance 
and  its  cause  (to  the  extent  knovni  to  the 
Company),  and  a  description  of  the 
conditions  preventing  the  performance  of  the 
Company's  obligations 

(b)  If  a  Facility  is  unavailable  due  to  an 
Uncontrollable  Circumstance,  the  Company 


must  diligently  pursue  finding  an  alternate 
bcility.  Any  alternate  acceptance  facility 
must  be  within  the  same  geographic 
boundaries  as  shown  in  the  RFB.  Alternate 
disposal  facilities  must  be  approved  by  the 
Authority.  The  Company  may  seek  pre- 
approval  of  an  alternate  disposal  facility. 

In  no  case  will  the  Service  Fee  increase 
due  to  an  Uncontrollable  Circumstance. 

(c)  The  Company  shall  answer  any 
inquiries  of  the  Authority  Representative  or 
the  County  Representatives  regarding  the 
conditions  caused  by  the  Uncontrollable 
Circumstance  and  shall  provide  them  with 
such  information  as  they  reasonably  request 
Upon  the  request  of  the  Authority 
Representative  or  the  County  Representative, 
a  consulting  engineer,  at  the  Authority's 
expense,  may  review  the  Company's  estimate 
of  the  time  schedule  for  repairing  a  Facility 
or  the  alleged  causes  of  the  Uncontrollable 
Circumstance. 

Article  V — Insurance  and  Indannificatian 


SectitmS.! 
Company 


Types  of  Insurance  fin- the 


The  Company  shall  obtain  and  maintain,  or 
cause  to  be  obtained  and  maintained,  the 
Required  Insurance  in  the  forms  approved  by 
the  Authority.  The  deductible  limits 
contained  in  Schedule  6  shall  not  be 
increased.  The  Company  shall  prociire  and 
maintain  any  additional  insurance  coverage 
requested  by  the  Authority  that  is  available 
on  commercially  reasonable  terms  and  such 
other  insurance  required  by  Applicable  Law 
if  the  Authority  agrees  that  the  cost  of  the 
additional  insurance  may  be  added  to  the 
Service  Fee.  Insurance  required  to  be 
obtained  by  the  Company  pursuant  to  this 
Section  5.1  is  "Required  Insurance"  for  all 
purposes  of  this  Agreement 

Section  S.2    Deliveiy  of  Evidence  of 
Insurance:  Certain  Required  Provisions 

(a)  Within  ten  (10)  business  days  of 
execution  of  this  A^^ement  by  the 
Authority,  and  at  any  time  thereafter,  the 
Company  shall  deliver  to  the  Authority 
copies  of  all  certificates  of  insurance  for 
Required  Insurance  and  any  policy 
amendments  and  f>olicy  renewals  upon  ten 
(10)  business  days  after  receipt  by  the 
Company.  Except  for  Worker's  Compensation 
Insurance,  each  policy  shall  name  the 
Authority  and  the  Counties  as  co-insured  and 
required  the  insurer  to  provide  the  Authority 
and  the  Counties  sixty  (60)  days'  prior 
Mnitten  notice  of  termination  or  cancellation 
or  of  any  change  in  coverage  or  deductibles 
under  such  Policy. 

(b)  The  Company  shall  use  only 
responsible  insurance  companies  of 
recognized  standing  which  are  authorized  to 
do  business  in  Maryland  as  providers  of  all 
Required  Insurance.  The  Company  shall 
carry  all  Required  Insurance  with  insurance 
companies  rated  at  least  "A-"  or  its 
equivalent  by  Best's  Key  Rating  or  another 
national  rating  organization.  The  Company 
may  effect  Required  Insurance  by 
endorsement  of  blanket  insurance  policies. 

(c)  The  Company  shall  not  take  out 
separate  insurance  concurrent  in  form  or 
contribution  in  the  event  of  loss  with 
Required  Insurance  if  the  existence  of  such 
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insurance  reduces  amounts  payable  under 
Required  Insurance  if  the  existence  of  such 
insurance  reduces  amounts  payable  under 
Required  Insurance.  The  Company  shall 
immediately  notify  the  Authority  whenever  it 
applies  for  any  separate  insurance  and  shall 
promptly  deliver  the  policy  or  policies 
evidencing  the  separate  insurance  to  the 
Authority. 

(d)  The  Company  shall  submit  to  the 
appropriate  insurer  timely  notices  and  claims 
of  all  losses  insured  under  any  Required 
Insurance  policy,  pursue  such  claims 
diligently  and  comply  with  all  terms  and 
conditions  of  Required  Insurance  policies. 
The  Company  shall  promptly  give  the 
Authority  and  the  Counties  copies  of  all 
notices  and  claims  of  loss  and  any 
documentation  or  correspondence  related  to 
such  losses.  The  Company  shall  make  all 
policies  for  Required  Insurance,  policy 
amendments  and  other  related  insurance 
documents  available  for  inspection  and 
photocopying  by  the  Authority  or  the 
Counties  on  reasonable  notice. 

Section  5.3    Indemnification 

Company  agrees  to  indemnify,  save 
harmless  and  defend  the  Authority,  the 
Coimties  and  their  respective  officers, 
employees  and  agents,  from  and  against  any 
and  all  liabilities,  claims,  penalties, 
forfeitures,  suits  and  the  costs  and  expenses 
incident  thereof  {including  costs  of  defense, 
settlement  and  reasonable  attorneys'  fees), 
which  they,  individually  or  collectively,  may 
incur,  become  responsible  for  or  pay  out  as 
a  result  of  death  or  bodily  injury  to  any 
person,  destruction  or  damage  to  any 
property,  contamination  of  or  adverse  effects 
on  the  environment,  or  any  violation  of 
governmental  laws,  regulations  or  orders,  to 
the  extent  caused,  in  whole  or  in  part,  by  a 
breach  of  any  term,  provision,  representation 
or  warranty  of  this  Agreement  or  any 
negligent  act  or  omission  or  willful 
misconduct  of  the  Company,  or  its  officers, 
employees  or  agents.  This  indemnification  is 
not  to  be  deemed  as  a  waiver  of  any 
immunity  which  may  exist  in  any  action 
against  the  Authority  or  the  Coimties. 
The  Company  shall  also  indemnify, 
defend,  hold  harmless  and  hereby  waives  any 
claim  for  contribution  against  the  Authority, 
the  State  of  Maryland,  the  Counties,  or  their 
respective  officersj  agents  and  employees,  for 
any  Environmental  Claim  arising  in  whole  or 
in  part  from  the  performance  of  the  Company 
or  its  officers,  employees,  agents  or 
subcontractors,  under  this  Agreement, 
irrespective  of  whether  such  performance  is 
negligent  or  willful  or  breaches  any  term  or 
provision  of  this  Agreement.  For  purposes  of 
this  section  of  the  Agreement,  t^e  following 
definitions  apply: 

"Environmental  Claim"  means  any 
investigation,  notice,  violation,  demand, 
allegation,  action,  suit,  injunction,  judgment, 
order,  consent  decree,  penalty,  fine,  lien, 
proceeding  or  claim  arising  (a)  pursuant  to, 
or  in  connection  with,  an  actual  or  alleged 
violation  of,  any  Environmental  Law,  (b)  in 
connection  with  any  Hazardous  Waste  or 
actual  or  alleged  Hazardous  Waste  Activity, 
(c)  from  any  abatement,  removal,  remedial, 
corrective,  or  other  response  action  in 


connection  with  a  Hazardous  Waste, 
Environmental  Law  or  other  order  of  a 
Governmental  Authority  or  (d)  irom  any 
actual  or  alleged  damage,  injury,  threat,  or 
harm  to  health,  safety,  natural  resources,  or 
the  environment. 

"Environmental  Law"  shall  mean  any 
current  or  future  Legal  Requirement 
pertaining  to  (a)  the  protection  of  health, 
safety  and  the  indoor  or  outdoor 
environment,  (b)  the  conservation, 
management,  or  use  of  natural  resources  and 
wildlife,  (c)  the  protection  or  use  of  surface 
water  or  groundwater,  (d)  the  management, 
manufacture,  possession,  presence,  use, 
generation,  transportation,  treatment,  storage, 
disposal.  Release,  threatened  Release, 
abatement,  removal,  remediation  or  handling 
of,  or  exposure  to,  any  Hazardous  Waste  or 
(e)  pollution  (including  any  release  to  air, 
land,  surface  water  and  groundwater),  and 
includes,  without  limitation,  the 
Comprehensive  Environmental  Response. 
Compensation  and  Liability  Act  of  1980,  as 
amended,  42  U.S.C.  §§9601  etseq...  Solid 
Waste  Disposal  Act,  as  amended.  42  U.S.C 
§§  6901  et  seq.  Federal  Water  Pollution 
Control  Act.  as  amended,  33  U.S.C.  §§  1251, 
et  seq.,  Clean  Air  Act,  as  amended,  42  U.S.C. 
7401  et  seq.,  Toxic  Substances  Control  Act  of 
1976, 15  U.S.C.  §§  2601  et  seq..  Hazardous 
Wastes  Transportation  Act,  49  U.S.C.  App. 
§§  1801  etseq.,  Occupational  Safety  and 
Health  Act  of  1970,  as  amended,  29  U.S.C. 
§§  651  et  seq..  Oil  Pollution  Act  of  1990,  33 
U.S.C.  §§  2701  et  seq..  Emergency  Planning 
and  Community  Right-to-Know  Act  of  1986. 
42  U.S.C.  §§  1101  et  seq..  National 
Environmental  Policy  Act  of  1969. 42  U.S.C. 
§§  4421  et  seq..  Safe  Drinking  Water  Act  of 
1974,  as  amended,  42  U.S.C.  §§  300(f)  et  seq.. 
any  similar,  implementing  or  successor  law, 
including,  without  limitation,  laws  enacted 
by  the  State  of  Maryland  or  any  other  State, 
and  any  amendment,  rule,  regulation,  order, 
or  directive  issued  thereunder. 

"Governmental  Approval"  means  any 
permit,  license,  variance,  certificate,  consent, 
letter,  clearance,  closure,  exemption, 
decision  or  action  or  approval  of  a 
"Governmental  Authority." 

"Governmental  Authority"  means  any 
international,  foreign,  federal,  state,  regional, 
county,  or  local  person  or  body  having 
governmental  or  quasi-governmental 
authority  or  subdivision  thereof. 

"Hazardous  Waste"  has  the  meaning  given 
in  Schedule  2  to  this  Agreement. 

"Hazardous  Waste  Activity"  shall  mean 
any  activity,  event,  or  occurrence  involving 
a  Hazardous  Waste,  including  without 
limitation,  the  manufacture,  possession, 
presence,  use,  generation,  transportation, 
treatment,  storage,  disposal.  Release, 
threatened  Release,  abatement,  removal, 
remediation,  handling  of  or  corrective  or 
response  action  to  any  Hazardous  Waste. 
"Legal  Requirement"  means  any  treaty, 
convention,  statute,  law,  regulation, 
ordinance.  Governmental  Approval, 
injunction,  judgment,  order,  consent  decree, 
or  other  requirement  of  any  Governmental 
Authority. 

"Release"  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping,  leaching, 


dumping,  or  disposing  into  the  indoor  or 
outdoor  environment,  including,  without 
limitation,  the  abandonment  or  discarding  of 
barrels,  drums,  containers,  tanks  or  other 
receptacles  containing  or  previously 
containing  any  Hazardous  Waste. 

Article  VI— Default  and  Termination 

Section  6.1    Remedies  for  Default 

(a)  If  the  Authority  breaches  any  of  its 
obligations  under  this  Agreement,  the  right  of 
the  Company  to  recover  damages  or  to  be 
reimbursed  ordinarily  constitutes  an 
adequate  remedy.  Therefore,  the  Company 
may  not  terminate  its  obligations  under  this 
Agreement  for  cause  or  any  breach  unless  an 
Event  of  Default  (as  defined  in  Section  6.3) 
on  the  part  of  the  Authority  has  occurred  and 
is  continuing. 

(b)  The  Company  acknowledges  that  a 
breach  of  this  Agreement  or  an  Event  of 
Default  by  the  Company  entitles  the 
Authority  to  recover,  to  the  extent  proven,  all 
of  its  damages,  as  set  forth  in  this  Agreement, 
caused  by  such  defauU  or  Event  of  Default. 
Nevertheless,  any  persistent  failure  by  the 
Company  to  provide  Service  hereunder 
entitles  the  Authority  to  terminate  this 
Agreement. 

Section  6.2    Events  of  Default  by  the 
Company 

Each  of  the  following  constitute  an  Event 
of  Default  on  the  part  of  the  Company. 

(a)  The  failure  or  refusal  by  the  Company 
to  fulfill  any  of  its  material  obligations  to  the 
Authority  in  accordance  with  this 
Agreement,  the  RFB  and  the  bid  submittal 
unless  such  failure  or  refusal  is  excused  or 
justified  pursuant  to  this  Agreement,  or  the 
failure  or  refusal  by  the  Guarantor  to  fulfill 
any  of  its  obligations  in  accordance  with  the 
Guaranty  Agreement.  Regardless  of  whether 
there  exists  an  event  of  Default,  if  the 
Company  fails  or  refuses  to  perform  any  of 
its  obligations,  the  Company  shall  be  liable 
to  the  Authority  for  the  full  amount  of  the 
Authority's  Alternate  Disposal  Damages.  No 
such  failure  or  refusal  on  the  part  of  the 
Company  or  Guarantor  shall  constitute  an 
Event  of  Default  unless  and  until: 

(i)  The  Authority  has  given  written  notice 
to  the  Company  stating  that  in  its  opinion  a 
particular  default  or  defaults  (described  in 
reasonable  detail  in  such  notice)  exist  that 
shall,  unless  corrected,  constitute  a  material 
breach  of  this  Agreement  on  the  part  of  the 
Company  and  that  give  the  Authority  a  right 
to  terminate  its  obligations  to  the  Company 
under  this  agreement  for  cause  under  this 
Section  unless  such  default  is  corrected 
within  a  reasonable  period  of  time;  and 

(ii)  The  Company  or  the  Guarantor,  as  the 
case  may  be,  have  neither  corrected  such 
default  nor  initiated  reasonable  steps  to 
correct  it  within  a  reasonable  period  of  time 
(a  reasonable  period  of  time,  for  purposes  of 
this  paragraph,  shall  in  any  event  be  not  less 
than  30  business  days  from  the  date  of  the 
notice  given  pursuant  to  clause  (i)  of  this 
Section  for  any  obligation  other  than  one 
related  to  a  failure  by  the  Company  to  accept 
Waste  pursuant  to  the  terms  of  this 
Agreement,  for  which  obligation  a  reasonable 
period  of  time  shall  in  any  event  be  not  less 
than  five  (5)  business  days  from  the  date  of 
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the  notice  given  pursuant  to  clause  (i)  of  this 
Section  6.2(a)),  provided  that  if  the  Company 
or  the  Guarantor  has  commenced  to  take 
reasonable  steps  to  correct  such  default 
within  such  reasonable  period  of  time,  the 
default  shall  not  constitute  an  Event  of 
Default  for  as  long  the  Company  or  the 
Guarantor,  as  the  case  may  be,  is  continuing 
to  take  reasonable  steps  to  correct  it;  or 

(b)  If,  by  the  order  of  a  court  of  competent 
jurisdiction,  a  receiver,  liquidator,  custodian 
or  trustee  of  either  the  Company  or  the 
Guarantor  or  of  a  major  part  of  either  of  their 
property  is  appointed  and  is  not  discharged 
within  sixty  (60)  days,  or  if,  by  decree  of  such 
a  court,  the  Company  or  the  Guarantor  is 
adjudicated  insolvent  or  a  major  part  of 
either  of  their  property  is  sequestered  and 
such  decree  has  continued  undischarged  and 
unstayed  for  sixty  (60)  days  after  the  entry  of 
such  decree,  or  if  a  petition  to  reorganize  the 
Comp>any  or  the  Guarantor  pursuant  to  the 
Federal  Bankruptcy  Code  or  any  other  similar 
statute  applicable  to  the  Company  or  the 
Guarantor,  as  now  or  hereinafter  in  effect,  is 
filed  against  the  Company  or  the  Guarantor 
and  is  not  dismissed  within  sixty  (60)  days 
after  such  filing;  or 

(c)  If  either  the  Company  or  the  Guarantor 
is  adjudicated  bankrupt  or  files  a  petition  in 
voluntary  bankruptcy  under  any  provision  of 
any  banJouptcy  law  or  consents  to  the  filing 
of  any  bankruptcy  or  reorganization  petition 
against  either  the  Company  or  the  Guarantor 
tmder  any  such  law,  or  (without  limitation  of 
the  generality  of  the  foregoing)  files  a  petition 
to  reorganize  the  Company  or  the  Guarantor 
pursuant  to  the  Federal  Bankruptcy  Code  or 
any  other  similar  statute  applicable  to  the 
Company  or  the  Guarantor,  as  now  or 
hereafter  in  eHiect;  or 

(d)  If  either  the  Company  or  the  Guarantor 
makes  an  assignment  for  the  benefit  or 
creditors,  or  admits,  in  writing,  an  inability 
to  pay  debts  generally  as  they  become  due, 
or  consents  to  the  appointment  of  a  receiver 
or  liquidator  or  trustee  or  assignee  in 
bankruptcy  or  insolvency  of  the  either  the 
Company  or  the  Guarantor  or  a  major  part  of 
either  or  their  property;  or 

(e)  If  the  Company  provides  or  has 
provided  materially  false  or  misleading 
information  to  the  Authority  or  the  Counties; 
or 

(f)  The  failure  of  the  Company  or  other 
Facility  operators  to  comply  with  Applicable 
Law  in  any  material  fashion;  or 

(g)  The  failure  of  the  Company  to  provide 
a  fully  operational  Service  by  the 
Commencement  Date,  including  the 
Acceptable  Facility  by  January  1, 1997,  or 
failure  to  provide  evidence  upon  request  of 
Authority  that  the  Acceptable  Facility  will  be 
available  by  January  1, 1997. 

Section  8.3    Events  of  Default  by  the 
Authority 

Each  of  the  following  constitutes  an  Event 
of  Default  on  the  part  of  the  Authority: 

(a)  The  failure  by  the  Authority  to  pay  any 
amoimt  in  excess  of  $550,000,  that  the 
Authority  is  required  to  pay  to  the  Company 
under  this  Agreement  within  sixty  (60)  days 
after  receipt  by  the  Authority  of  written 
demand  from  the  Company  accompanied  by 
notice  stating  that  unless  such  amount  is 


paid  within  sixty  (60)  days  after  such 
demand  the  failure  shall  constitute  an  Event 
of  Default;  or 

(b)  The  failure  or  refusal  by  the  Authority 
substantially  to  fiilfill  any  of  its  material 
obligations  to  the  Company  in  accordance 
with  this  Agreement,  other  than  as  provided 
in  subparagraph  (a)  above,  unless  such 
failure  or  refusal  is  excused  or  justified 
pursuant  to  the  provisions  of  this  Agreement, 
provided  that  no  such  failure  or  refusal 
constitutes  an  Event  of  Default  unless  and 
until: 

(i)  The  Company  has  given  prior  written 
notice  to  the  Authority  and  the  County 
Representatives  stating  that  in  its  opinion  a 
particular  default  or  defaults  (described  in 
reasonable  detail  in  such  notice)  exists  and 
unless  corrected,  constitute  a  material  breach 
of  this  Agreement  on  the  part  of  the 
Authority  and  gives  the  Company  a  right  to 
terminate  this  Agreement  for  cause  under 
this  Section  6.3(b)  unless  such  default  is 
corrected  within  a  reasonable  period  of  time; 
and 

(ii)  Neither  the  Authority  nor  the  Counties 
have  corrected  such  default  nor  initiated 
steps  to  correct  it  within  a  reasonable  period 
of  time  (a  reasonable  period  of  time  for 
purposes  of  this  paragraph  shall  in  any  event 
not  be  less  than  thirty  (30)  Business  Etays 
from  the  date  of  the  notice  given  pursuant  to 
clause  (i)  of  this  Section  6.3(b)),  provided  that 
if  the  Authority  or  the  Counties  have 
commenced  to  take  reasonable  steps  to 
correct  such  default  within  such  reasonable 
period  of  time,  it  shall  not  constitute  an 
Event  of  Default  for  as  long  as  the  Authority 
or  the  Counties  are  continuing  to  take 
reasonable  steps  to  correct  it;  and 

(iii)  There  exists  no  reasonable  expectation 
that  the  Company  can  obtain  relief  other  than 
by  termination  of  this  Agreement  for  such 
defeult  sufficient  to  compjensate  it  for  any 
loss  incurred  as  a  result  of  such  Authority 
default 

(c)  The  failure  of  the  Company  to  comply 
with  the  Project's  MBE  requirements  as 
found  in  the  Minority  Business  Enterprise 
Terms  and  Conditions. 

Notwithstanding  the  foregoing  provisions, 
in  no  event  shall  the  Authority's  or  Counties' 
failure  to  deliver  Acceptable  Waste  constitute 
an  Event  of  Default  under  this  Agreement  as 
neither  the  Authority  nor  the  Counties 
guarantee  delivery  of  any  miniiniim  quantity 
of  Acceptable  Waste. 

Section  6.4    Teimiiiation  on  De&ult 

The  right  of  termination  for  cause  may  be 
exercised  only  by  a  notice  of  Tennination 
(the  "Notice  of  Termination")  given  to  the 
party  in  default.  Subject  to  Section  9.13(b), 
the  proper  exercise  of  the  right  of  termination 
is  in  addition  to  and  not  in  substitution  for, 
such  other  remedies,  whether  damages  or 
otherwise,  of  the  party  exercising  the  right  of 
termination.  When  one  party  terminates  its 
obligations  to  the  other  party  in  accordance 
with  this  Agreement,  all  of  Uieir  rights, 
remedies,  powers  and  privileges  under  this 
Agreement  are  terminated,  except  as 
provided  in  Sections  6.7  and  6.8. 


Section  6.5    Termination  for  Certain 
Uncontrollable  Ciicunstances 

If  ,  as  a  result  of  the  occurrence  of  one  or 
more  Uncontrollable  Circvimstances,  the 
Acceptance  Facility  is  closed  for  10  (ten)  or 
more  consecutive  days,  then  the  Authority 
may  terminate  this  Agreement  upon  notice  to 
the  Company.  If  this  Agreement  is  so 
terminated,  then  neither  party  shall  owe  or 
be  liable  to  the  other  par^  for  any  amounts 
otherwise  due  hereunder,  except  for  (i) 
Service  Fee  amounts  due  for  Waste  actually 
delivered  prior  to  the  effective  date  of  the 
termination  and  (ii)  amoimts  due  in 
accordance  with  Section  5.3 
"Indemnification." 

Section  6.6    Termination  for  Convenience 

Notwithstanding,  any  other  provision  of 
this  Agreement  to  the  contrary  and  subject  to 
State  law,  the  Authority  may  terminate  this 
Agreement  and  its  obligations  to  the 
Company  under  this  Agreement  at  any  time 
by  (i)  giving  the  Company  thirty  (30)  days' 
notice  of  such  termination,  (ii)  paying  the 
Termination  Settlement  Amount  and  (iii) 
providing  the  releases  in  accordance  with 
Schedule  9. 

Section  6.7    DeCrah  Termination  Damages 
Payable  to  the  Authority 

If  this  Agreement  is  terminated  by  the 
Authority  for  cause  as  a  result  of  an  Event  of 
Defeult  by  the  Company,  the  Comp>any  shall 
immediately  pay,  without  duplication,  to  the 
Authority  (i)  all  amounts  necessary  to 
provide  for  the  excess  costs  to  the  Authority 
of  substitute  performance  by  another  firm, 
during  the  Service  Agreement's  term,  not 
including  renewal  terms,  had  the  Agreement 
not  been  terminated  for  default,  (ii)  an 
amount  equal  to  Alternate  Disp<»al  Damages 
during  the  then  remaining  term  of  this 
Agreement,  and  (iii)  Alternate  Procurement 
Damages. 

With  the  prior  express  written  consent  of 
the  Authority  and  the  Coimty,  such  consent 
not  to  be  imreasonably  withheld,  the 
Company  may  mitigate  its  Default 
Termination  Damages  payable  under  this 
Section  6.7  by  providing  the  Service  using 
alternative  facilities  which  (i)  are  in 
compliance  with  Applicable  Law  and,  (ii)  the 
Authority  has  agreed  and  meets  all  of  the 
minimum  technical  requirements  in  the  RFB. 

Section  6.8    Sunrival  of  Certain  Rights  and 
Obligations 

The  rights  and  obligations  of  the  parties 
under  Section  5.3  and  Articles  I  and  VIII 
shall  survive  any  termination  of  this 
Agreement.  No  termination  of  this  Agreement 
limits  or  otherwise  affects  the  rights  and 
obligations  of  any  party  that  have  accrued 
before  the  date  of  such  termination. 

Article  Vn— Term;  Renewal 

Section  7.1    Term 

This  Agreement  is  in  effect  fit)m  its  date 
and,  unless  sooner  terminated,  shall  continue 
in  effect  until  December  31, 1999. 

Section  7.2    Renewal 

This  Agreement  may  be  extended  at  the 
Authority's  option  at  one  year  intervals  up  to 
an  additional  three  years. 
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The  Authority  shall  give  the  Company 
thirty  (30)  days  notice  of  its  Intent  to  renew 
the  Service  Agreement  for  each  additional 
year. 

Article  VIH— Representatioiis  and 
Warranties 

Section  8.1    Representations  and 
Warranties  of  the  Authority 

The  Authority  hereby  makes  the  following 
respective  representations  and  warranties,  as 
of  the  date  of  execution  and  delivery  of  this 
Agreement,  to  and  for  the  benefit  of  the 
Company: 

(a)  The  Authority  is  a  body  politic  and 
corporate  validly  existing  under  the 
Constitution  and  laws  of  Maryland,  with  fiill 
legal  right,  power  and  authority  to  enter  into 
and  perform  its  obligations  under  this 
Agreement. 

(b)The  Authority  has  duly  authorized  the 
execution  and  delivery  of  this  Agreement  and 
this  Agreement  has  been  duly  executed  and 
delivered  by  the  Authority  and  constitutes  a 
legal,  valid  and  binding  obligation  of  the 
Authority,  enforceable  against  the  Authority 
in  accordance  with  its  terms. 

(c)  Neither  the  execution  or  delivery  by  the 
Authority  of  this  Agreement,  nor  the 
performance  of  the  Authority's  obligations  in 
connection  with  the  transactions 
contemplated  hereby  nor  the  Authority's 
fulfilhnent  of  the  terms  or  conditions  of  this 
Agreement  (i)  conflicts  with,  violates  or 
resulu  in  a  breach  of  any  Applicable  Law,  or 
(ii)  conflicts  with,  violates  or  results  in  a 
breach  of  any  term  or  condition  of  any 
judgment  or  decree,  or  any  agreement  or 
instrument,  to  which  the  Authority  is  a  party 
or  by  which  the  Authority  or  any  of  its 
properties  or  assets  are  bound,  or  constitutes 
a  default  thereunder. 

(d)  No  approval,  authorization,  order  or 
consent  of,  or  declaration,  registration  or 
filing  with,  any  governmental  authority  is 
required  for  the  valid  execution  and  delivery 
by  the  Authority  of  this  Agreement  except 
those  that  have  been  duly  obtained  or  made. 

Section  8.2    Representations  and 
Warranties  of  the  Company 

The  Company  hereby  makes  the  following 
representations  and  warranties  to  and  for  the 
benefit  of  the  Authority  and  the  Counties: 

(a)  The  Company  is  duly  organized  and 
validly  existing  as  a  Corporation  under  the 
laws  of  the  State  of  Maryland  with  full  legal 
right,  power  and  authority  to  enter  into  and 
perform  its  obligations  under  this  Agreement, 
and  is  duly  qualified  to  do  business  and  is 

in  good  standing  in  each  jurisdiction  in 
which  the  character  of  the  properties  owmed 
by  it  therein  or  in  which  the  transaction  of 
its  business  makes  such  qualification 
necessary,  including,  but  not  limited  to,  the 
State  of  Maryland. 

(b)  The  Company  has  duly  authorized  the 
execution  and  delivery  of  this  Agreement  and 
this  Agreement  has  been  duly  executed  and 
delivered  by  the  Company  and  constitutes  a 
legal,  valid  end  binding  obligation  of  the 
Company,  enforceable  against  the  Company 
in  accordance  with  its  terms. 

(c)  Neither  the  execution  or  delivery  by  the 
Company  of  this  Agreement,  nor  the 
performance  by  the  Company  of  its 


obligations  in  connection  with  the 
transactions  contemplated  hereby  or  the 
fulfillment  by  the  Company  of  the  terms  or 
conditions  of  this  Agreement  (i)  conflicts 
with,  violates  or  results  in  a  breach  of  any 
Applicable  Law,  or  (ii)  conflicts  with, 
violates  or  results  in  a  breach  of  any  term  or 
condition  of  any  judgment  or  decree,  or  any 
agreement  or  instrument,  to  which  the 
Company  is  a  party  or  by  which  the 
Company  or  any  of  its  properties  or  assets  are 
bound,  or  constitutes  a  default  thereunder  or 
(iii)  will  result  in  the  creation  or  imposition 
of  any  lien,  charge  or  encumbrance  of  any 
nature  whatsoever  upon  any  of  the  properties 
or  assets  of  the  Company. 

(d)  No  approval,  authorization,  order  at 
consent  of,  or  declaration,  registration  or 
filing  with,  any  governmental  authority  is 
required  for  the  valid  execution  and  delivery 
of  this  Agreement  by  the  Company,  except 
such  as  have  been  duly  obtained  or  made. 

(e)  Except  as  disclosed  to  the  Authority,  in 
writing,  there  is  no  action,  suit  or  proceeding, 
at  law  or  in  equity,  before  or  by  any  court  or 
governmental  authority,  pending  or,  to  the 
best  of  the  Company's  knowledge, 
threatened,  against  the  Company,  wherein  an 
unfavorable  decision,  ruling  or  finding  would 
materially  adversely  affect  the  performance 
by  the  Company  of  its  obligations  hereunder 
or  in  connection  with  the  transactions 
contemplated  hereby,  or  which,  in  any  way, 
would  adversely  affect  the  validity  or 
enforceability  of  this  Agreement,  or  any  other 
agreement  or  instrument  entered  into  by  the 
Authority  in  connection  with  the 
transactions  contemplated  hereby. 

Article  DC — ^Miscellaneous 

Section  9.1    Authority  Representative, 
County  Representatives  and  Company 
Representative 

(a)  The  Authority  Representative  is  the 
Executive  Director  of  the  Authority. 

(b)  The  Company  Representative  is  the 
President  of  the  Company  or  any  vice 
president  of  the  Company  who  the  Company 
designates  as  the  Company  Representative 
and  who  is  authorized  to  contractually  bind 
the  Company. 

(c)  The  County  Representatives  are  the 
Directors  of  Public  Works  for  each  County. 

(d)  Any  party  may  change  its  authorized 
representative  upon  five  (5)  Business  Days' 
written  notice  to  the  other  parties.  Only  the 
Authority  Representative  or  the  Company 
Representative  may  make  the  approvals, 
requests  and  notices  by  a  party  to  the  other 
party  under  this  Agreement 

Section  9.2    Assignment 

Neither  the  Authority  nor  the  Company 
may  assign  this  Agreement  without  the  prior 
written  consent  of  the  other  party  except  that 
the  Authority  may  assign  its  rights,  remedies, 
powers  and  privileges  under  this  Agreement 
to  any  of  the  Counties  without  the  consent 
of  the  Company. 

Section  9.3    Notices 

All  notices,  designators,  consents, 
approvals,  and  other  communications 
required,  permitted  or  otherwise  delivered 
under  this  Agreement  shall  be  in  writing  and 
may  be  telexed,  cabled,  sent  by  facsimile  or 


delivered  by  hand  or  mailed  by  first  call 
registered  or  certified  mail,  return  receipt 
requested,  postage  prepaid,  and  in  any  case 
shall  be  addressed  as  follows: 

If  to  the  Authority:  Executive  Director, 
Northeast  Maryland  Waste  Disposal 
Authority,  25  S.  Charles  Street.  Suite  2105, 
Baltimore,  Maryland  21201-3330.  Fax:  (410) 
333-3721. 

With  a  copy  to  the  County  Representatives: 

Director,  Howard  County  Department  of 
Public  Works,  3430  Courthouse  Drive, 
Ellicott  aty,  Maryland  21043,  Fax:  (410) 
313-3408 
Director.  Anne  Arundel  County  Department 
of  Public  Works,  2662  Riva  Road, 
Aimapolis,  Maryland  21401,  Fax:  (410) 
222-7329 

If  to  the  Company:  Earl  Mikolitch, 
President,  Atlantic  Region,  Sanifill,  Inc., 
6525  The  Comers  Parkway,  Suite  540, 
Norcross,  GA  30092. 

With  a  copy  to:  H.  Steven  Walton,  General 
Counsel,  Sanifill,  Inc.,  2777  Allen  Parkway, 
Suite  700,  Houston,  TX  77019-2155. 

Any  party  entitled  to  receive 
communications  under  this  agreement  may 
change  the  address  to  which  its 
communications  are  delivered  by  notice  to 
the  other  parties.  Any  communications  given 
by  mail  in  accordance  with  this  Section  9.3 
shall  be  deemed  to  have  been  given  five  (5) 
business  Days  after  the  date  of  mailing: 
communications  given  by  any  means  shall  be 
deemed  to  have  been  given  when  delivered. 

Section  9.4    Entire  and  Complete  Agieeuient 

This  Agreement  (including  Schedules  1 
through  9  to  this  Agreement)  constitutes  the 
entire  and  complete  agreement  of  the  ftarties 
with  resjject  to  its  subject  matter  and 
sufiersedes  all  prior  or  contemporaneous 
understandings,  arrangements,  commitments 
and  representation,  all  of  which,  whether 
oral  or  written,  are  merged  into  this 
Agreement.  The  Schedules  to  this  Agreement 
are  an  integral  part  of  this  Agreement  and 
shall  be  afforded  full  force  and  effect  as  tough 
incorporated  in  their  entirety  in  the  Articles 
of  this  Agreement. 

Section  9.5    Binding  Effsct 

This  Agreement  binds  and  inures  to  the 
benefit  of  the  parties  to  this  Agreement  and 
any  successor  or  assignee  acquiring  an 
interest  hereunder  permitted  by  Section  9.2. 

Section  9.6    Further  Assurances  and 
Amendments 

Each  party  shall  execute  and  deliver  any 
instruments  and  perform  any  acts  necessary 
and  reasonably  requested  by  the  other  party 
in  order  to  give  full  effect  to  this  Agreement. 

Section  9.7    Governing  Law 

The  laws  of  the  State  of  Maryland  govern 
the  validity,  interpretation,  construction  and 
performance  of  this  Agreement. 

Section  9.8    Counterparts 

The  Authority  and  the  Company  may 
execute  this  Agreement  in  counterparts,  each 
of  which  is  deemed  an  original,  and  all  of 
which,  when  executed  and  delivered, 
together  constitute  one  and  the  same 
instrument. 
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Section  9.9    Amendment  or  Waiver 

Neither  the  Authority  nor  the  Company 
may  change,  modify,  amend  or  waive  this 
Agreement  or  any  provision  of  this 
Agreement  except  by  a  written  instrument 
signed  by  the  party  against  whom 
enforcement  of  such  change,  modification, 
amendment  or  waiver  is  ought. 

Section  9.10    Relationship  of  the  Parties 

No  party  to  this  Agreement  has  any 
responsibility  whatsoever  with  respect  to 
services  provided  or  contractual  obligations 
assumed  by  any  other  f>arty  and  nothing  in 
this  Agreement  is  deemed  to  constitute  one 
party  a  partner,  agent  or  legal  representative 
of  any  of  the  other  parties  or  to  create  any 
fiduciary  relationship  between  the  parties. 

Section  9.11    Confidential  Information 

The  rights  and  obligations  of  the  parties  set 
forth  herein  with  respect  to  Confidential 
Information  are  subject  to  Applicable  Law, 
including  Title  10.  Subtitle  6  of  the  State 
Government  Article  of  the  Annotated  Code  of 
Maryland,  as  amended. 

To  the  extent  permitted  by  Applicable 
Law,  the  Authority  shall  hold  Confidential 
Information  in  strict  confidence  and  take  all 
reasonable  precautions  to  prevent  disclosure 
to  third  parties.  The  Authority  shall  promptly 
notify  the  Company  of  the  identity  of  any 
Person  who  requests  a  disclosure  of 
Confidential  Information.  The  Authority  in 
its  sole  discretion  shall  determine  the 
response  to  any  request  for  disclosure  of 
Confidential  Information  and  is  not  required 
to  withhold  disclosure  of  Confidential 
Information  upon  a  lawful  request  for 
information.  The  Authority  shall  consider 
any  information  or  legal  arguments  presented 
by  the  Company  before  the  disclosure  of  the 
requested  information. 

Section  9.12    Severability 

If  a  court  of  competent  jurisdiction 
determines  any  provision  of  this  Agreement 
is,  for  any  reason,  invalid,  illegal  or 
imenforceable  in  any  respect,  the  parties 
hereto  shall  negotiate  in  good  faith  and  make 
such  amendments,  modifications  or 
supplements  of  or  to  this  Agreement,  that  to 
the  maximum  extent  practicable  in  light  of 
such  determination,  implement  and  give 
effect  to  the  intentions  of  the  parties  as 
reflected  herein,  and  the  other  provisions  of 
this  Agreement  shall,  as  so  amended, 
modified  or  supplemented,  or  otherwise 
affected  by  such  action,  remain  in  full  force 
andefiisct 

Section  9.13    Damages 

(a)  The  Alternate  Disposal  Damages  and 
Alternate  Disposal  Procurement  Damages 
specified  in  this  Agreement  constitute  the 
parties'  sole  and  exclusive  remedy  for  the 
acts,  errors  or  omissions  for  which 
"Damages"  those  Damages  are  imp>osed.  The 
parties  may  recover  additional  amounts  for 
damages  caused  by  other  acts,  errors  or 
omissions. 

(b)  Notwithstanding  the  foregoing,  in  no 
event,  whether  based  upon  contract,  tort  or 
otherwise,  arising  out  of  the  performance  or 
nonperformance  by  the  Authority  of  any 
obligation  under  this  Agreement,  is  the 


Authority  liable  or  obligated  in  any  manner 
to  pay  special,  consequential  or  indirect 
damages,  or  any  other  amount  except  as 
specifically  provided  in  this  Agreement 

Section  9.14    Effect  of  Authority  and  Coimty 
Approvals 

(a)  No  review,  comment  or  approval  by  the 
Authority  or  the  Counties  under  this 
Agreement  affects  the  rights,  remedies, 
fMDwers  or  privileges  of  the  Authority  or  the 
Counties  in  connection  with  (i)  licenses, 
permits,  reviews  or  approvals  pursuant  to 
Applicable  Law,  (ii)  the  enactment, 
interpretation  or  enforcement  of  any 
Applicable  Law,  (iii)  any  of  its  other 
governmental  functions,  or  (iv)  matters  not 
related  to  this  Agreement. 

(b)  Now  review,  comment  or  approval,  nw 
any  failure  to  review,  comment  or  give 
approval,  by  the  Authority  or  the  Coimties 
under  this  Agreement  relieves  the  Company 
of  any  of  its  obligations  under  this  Agreement 
or  imposes  any  liability  upon  the  Authority 
or  the  Counties. 

Section  9.15    Dispute  Resolution 

The  Authority  and  the  Company  shall  in 
good  faith  attempt  to  resolve  any  dispute  or 
matter  in  controversy  imder  this  Agreement 
All  disputes  under  this  Contract,  if  not 
resolved  by  the  parties,  shall  be  resolved  by 
courts  of  comfwtent  jurisdiction  in  the  State 
of  Maryland  and  in  accordance  with  the  laws 
of  the  State  of  Maryland. 

Section  9.16 
Defienses 


Limitation  of  Liability  and 


(a)  Notvrithstanding  any  other  provision  of 
ihis  Agreement  to  the  contrary,  the 
obligations  of  the  Authority  to  the  Company 
under  this  Agreement  are  limited  to  the 
obligations  of  the  Authority  under  the  Waste 
Disposal  Agreements  (the  "WDA")  to  the 
extent  such  obligations  are  satisfied.  Neither 
the  Authority  nor  the  Counties  will  be  liable 
to  the  Company  for  consequential  damages  of 
any  type.  The  Authority  represents  that 
payments  to  be  received  from  the  Counties 
under  the  Waste  Disposal  Agreement  are  or 
will  be  sufficient  to  make  monetary  payments 
to  the  Company. 

(b)  Notwithstanding  any  other  provision  of 
this  Agreement  to  the  contrary,  the  liability 
and  obligations  of  the  Authority  for  all 
monetary  payments  with  respect  to  this 
Agreement  are  limited  obligations  payable 
solely  from  WDA  Revenues  as  and  to  the 
extent  such  WDA  Revenues  are  received  and 
available  to  pay  such  amounts  under 
Applicable  Law.  The  Authority  represents 
that  Revenues  to  be  received  from  the 
Counties  are  or  will  be  sufficient  to  make 
monetary  payments  to  the  Company.  The 
liability  of  the  Authority  for  any  such 
monetary  payments  wi^  respect  to  this 
Agreement  are  not  payable  from  the  general 
funds  of  the  Authority  and  the  incurrence  or 
nonperformance  of  such  obligations  or 
payments  shall  not  constitute  or  create  a  legal 
or  equitable  pledge  of,  or  lien  or 
encimibrance  upon,  or  claim  against,  any  of 
the  assets  or  property  of  the  Authority  or  of 
its  income,  receipts  or  revenues. 
Notwithstanding  any  provision  of  this 
Agreement  to  the  contrary,  the  Company  may 
bring  legal  action  against  the  Authority  if 


WDA  Revenues  received  from  the  Counties 
are  not  sufficient  to  make  monetary  payments 
to  the  CcHnpany. 

(c)  No  recourse  for  the  payment  of  any 
amounts  due  by  the  Authority  under  this 
Agreement  or  upon  any  representation, 
warranty,  covenant,  agreement  or  obligation 
contained  in  this  Agreement  or  in  any 
document,  certificate  or  instrument  that  this 
Agreement  requires  to  be  executed  and 
delivered  by  the  Authority  or  from  any  claim 
herein  or  therein  shall  be  had  by  the 
Company,  except  bom  WDA  Revenues. 

(d)  The  execution  and  delivery  of  this 
Agreement  by  the  Authority  shall  not  impose 
any  personal  liability  on  the  members, 
officers,  directors,  employees  or  agents  of  the 
Authority.  No  recourse  shall  be  had  by  the 
Company  for  any  claims  based  on  this 
Agreement  against  any  member,  officer, 
employee  or  other  agent  of  the  Authority  in 
his  or  her  individual  capacity,  all  such 
liability,  if  any,  being  expressly  waived  by 
the  Company  by  the  execution  of  this 
Agreement 

(e)  Unless  specifically  excused  by  this 
Agreement,  the  Company  shall  not  assert 
impossibility  or  impracticability  of 
performance,  the  existence,  nonexistence, 
occurrence  or  nonoccurrence  of  a  foreseen  or 
unforeseen  fact,  event  or  contingency  that 
may  be  a  basic  assumption  of  the  Company, 
or  commercial  frustration  of  purpose  as  a 
defense  against  any  claim  by  the  Authority  or 
the  Counties  against  the  Company. 

Sectiini9.17    CountieB  as  Third  Party 
Beneficiaries 

The  Coimties  are  singly  and  jointly  third- 
party  beneficiaries  of  aU  of  the  obligations  of 
the  Company  under  this  Agreement  The 
Counties  have  the  right,  but  not  the 
obligation,  to  enforce  rights,  remedies, 
powere  and  privileges  of  the  Authority  under 
this  Agreement  if  any  of  the  Counties 
provides  ten  (10)  days'  prior  written  notice 
to  the  Authority  and  the  Company.  Unless 
such  prior  notice  is  given  by  the  Counties,  it 
is  understood  by  all  parties  that  the 
Authority  Representative  shall  have  the 
authority  to  direct  the  Company  vtrith  respect 
to  the  Authority's  and  Counties'  rights  herein 
and  the  Company  shall  have  the  right  to  rely 
on  such  direction. 

Section  9.18    Nondiacriminatioo 

The  Company  shall  not  discriminate  or 
permit  discrimination  gainst  a  Person 
because  of  race,  color,  religion,  national 
origin  or  sex.  This  provision  prohibiting 
discrimination  is  a  material  term  of  this 
Agreement 

Section  9.19    Minority  Business 
Participation  Requirements 

The  Company  shall  structure  its 
procedures  for  the  performance  of  the 
services  required  by  this  contract  to  achieve 
the  Authority's  minority  business 
participation  goals.  Such  performance  by 
minority  business  enterprise  shall  be  in 
accordance  with  this  Section  and  Schedule  7. 
The  Company  agrees  to  use  its  best  efforts  to 
carry  out  the  requirements  of  this  Section 
consistent  with  efficient  performance  of  the 
Project. 
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Section  B.20    Public  Ethics 

(a)  The  Authority  may  tenninate  the  right 
of  the  Company  to  proceed  under  this 
Agreement  if  it  is  foimd  by  the  Authority  that 
gratuities  (in  the  form  of  entertainment,  gifts, 
or  otherwise)  were  offered  or  given  by  the 
Company,  or  any  agent  or  representative  of 
the  Company,  to  any  officer  or  employee  of 
the  Authority  or  a  County  with  a  view  toward 
securing  this  Agreement  or  securing 
favorable  treatment  with  respect  to  the 
awarding  or  amending,  or  the  making  of  any 
detenninations  with  resp>ect  to  the 
performing  of  this  Agreement;  the  facts  upon 
which  the  Authority  makes  such  findings 
may  be  reviewed  in  any  competent  court. 

(b)  In  the  event  this  Agreement  is 
terminated  as  provided  in  paragraph  (a), 
above,  the  Authority  shall  be  entitled  (i)  to 
pursue  the  same  remedies  against  the 
Company  as  it  could  pursue  in  the  event  of 
a  breach  of  the  Agreement  by  the  Company, 
and  (ii)  in  addition  to  any  other  damages  to 
which  it  may  be  entitled  by  law,  to 
exemplary  damages  in  an  amount  (as 
determined  by  the  Authority)  which  shall  be 
not  less  than  three  nor  more  than  ten  times 
the  costs  incurred  by  the  Company  in 
providing  any  such  gratuities  to  any  such 
officer  or  employee. 

(e)  The  rights  and  remedies  of  the 
Authority  provided  in  this  clause  shall  not  be 
exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or 
under  this  Agreement. 

(d)  No  employee  of  the  State  of  Maryland, 
the  Authority,  or  any  department, 
commission,  agency  or  branch  thereof,  whose 
duties  as  such  employee  include  matters 
relating  to  or  affecting  the  subject  matter  of 
this  Agreement,  shall,  while  such  employee, 
become  or  be  an  employee  of  the  party  or 
parties  hereby  contracting  with  the  State,  the 
Authority,  or  any  department,  commission, 
agency  or  branch  thereof. 

Section  9.21    Impossibility  of  Perfonnance 

if,  during  the  Term  of  this  Agreement,  an 
event  occurs  that  causes  either  party's 
performance  under  this  Agreement  to  be 
impossible,  then  each  party  hereto  agrees  to 
negotiate  in  good  faith  for  a  modification  to 
this  Agreement  that  is  mutually  agreeable  to 
each  party.  The  Company  and  the  Authority 
acknowledge  that  no  change  in  Applicable 
Law  that  imposes  or  increases  any  cost,  tax, 
fee,  assessment  or  charge  shall  be  considered 
to  render  the  affected  party's  performance 
impossible  for  purposes  of  this  Section. 

In  witness  whereof,  the  Authority  and  the 
Company  have  executed  and  sealed  this 
Agreement  as  of  the  date  first  written  above. 

Witness:  [Signature  Illegible] 

Witness:  (Signature  Illegible] 

Northeast  Maryland  Waste  Disposal 
Authority  (Signature  Illegible] 

Garnet  of  Maryland,  Inc. 


By:  

Earl  Mikolitch,    . 
President. 

Schedule  1  to  Service  Agreement 

Description  of  the  Service 

The  Company  shall  perform  the  Services 
described  in  this  Agreement  and  in  the 
following  documents: 

1.  The  Request  for  Bids  issued  on  April  16, 
1996. 

2.  The  Bid  Submittal  dated  May  13, 1996. 

3.  Addenda  were  issued  as  follows: 

— Addendum  No.  1  issued  on  April  17, 1996 
—Addendum  No.  2  issued  on  April  26. 1996 
— Addendum  No.  3  issued  on  May  6, 1996 

In  the  event  of  a  conflict  among  these 
docvunents,  the  Service  Agreement  shall 
supersede  all  prior  or  contemporaneous 
agreements,  representations  and 
understandings.  The  RFB  shall  likewise 
supersede  the  Bid  Submittal. 

Incorptorated  by  reference  from  the  bid 
submittal  of  Garnet  of  Maryland,  Inc.  is  the 
following: 

1.  A  description  of  the  bidder's  system. 

2.  Interim  Period  Service  description. 

3.  Evidence  of  Acceptance  Facility 
availability  on  or  before  January  1, 1997,  if 
applicable. 

Schedule  2  to  Service  Agreement 

Definitions 

"Acceptance  Facility"  means  the  Facility 
located  at  Annapolis  Jimction  Transfer 
Station,  8077  Brodi  Bridge  Road. 

"Acceptance  Facility  Delay  Damages" 
means  an  amount  equal  to  twenty-five 
percent  (25%)  of  the  applicable  Service  Fee 
during  the  period  beginning  on  January  1, 
1997  in  which  the  Acceptance  Facility  is  not 
available  and  the  Company  is  using  a  County 
landfill  for  the  Acceptance,  Processing  and 
Transfer  of  Acceptable  Waste. 

"Acceptable  Waste"  means  all  Waste 
vvhich  is  not  Unacceptable  Waste  and 
typically  includes: 

A.  Household  garbage,  trash,  rubbish  and 
refuse  of  the  kinds  normally  generated  by 
residential  housing  units  and  commercial 
establishments  located  in  the  Counties, 
including,  without  limitation: 

1.  Large  household  items  such  as  beds, 
mattresses,  sofas,  bicycles,  baby  carriages, 
automobile  parts  and  roofing  Wastes  of  the 
types  that  are  generally  collected  by  the 
Counties  and  private  haulers  from  residential 
housing  units  located  in  the  Counties,  or 
which  are  delivered  to  drop-off  locations 
operated  by  the  Counties;  and 

2.  Brush,  branches,  leaves,  twigs,  grass  and 
plant  cuttings. 

B.  Commercial  and  light  industrial  Waste 
normally  generated  by  governmental, 
commercial  and  light  industrial  and 
manufectiuing  establishments  located  in  the 
Counties. 

C.  Construction  and  demolition  debris. 

D.  Residue  from  a  Materials  Resource 
Recovery  Facility,  or  Composting  Facility. 

E.  Acceptable  Waste  previously  deposited 
in  the  existing  Counties'  landfills. 

"Affiliate"  means  any  other  Person  who 
controls,  is  controlled  by,  or  is  under 
common  control  with  the  Company. 


"Agreement"  means  this  Service 
Agreement  between  the  Authority  and  the 
Company  (including  Schedules  1  through  10 
to  this  Agreement). 

"Agreement  Date"  means  August  8, 1996. 
"Mtemate  Disposal  Damages"  means  an 
amount  equal  to  all  reasonable  expenses 
incurred  by  the  Authority  and  the  Counties 
as  a  result  of  the  failure  of  the  Company  to 
fulfill  its  obligations  under  this  Agreement 
for  the  cost  of  acceptance,  transfer  and 
disposal  of  Waste,  the  cost  of  statutory  or 
regulatory  penalties,  counsel  fees  and 
reasonable  expenses  incurred  by  the  Counties 
or  the  Authority  and  which  are  not 
foreseeable  by  the  Parties  at  this  time. 

"Alternate  Procurement  Damages"  means 
an  amount  equal  to  the  reasonable  and  direct 
costs  estimated  to  be  incurred  by  the 
Authority  and  the  Counties  to  procure 
another  company  to  provide  the  Service.  In 
no  event  must  Alternate  Procurement 
Damages  exceed  actual  costs  incurred  by  the 
Counties  and  Authority  in  procuring  another 
Company  for  this  Agreement. 

"Applicable  Law"  means  any  law, 
regulation,  requirement  or  order  of  any 
Federal.  State  or  local  agency,  court  or  other 
governmental  body  (including,  without 
limitation,  the  Anne  Arundel  Coimty  and 
Howard  County  Comprehensive  Solid  Waste 
Management  Plans  and  all  permits,  licenses 
and  governmental  approvals  required  as  of 
the  date  of  this  Agreement),  applicable  to:  1) 
the  acquisition,  design,  construction, 
equipping,  testing,  financing,  ownership, 
possession  or  operation  of  the  Acceptance 

Facility  and  the  Disposal  Facility  or  any      

other  Facility  used  to  provide  the  Service  2) 
the  Agreement;  or  3)  the  performance  of  any 
obligations  under  the  Agreement  or  any  other 
agreement  entered  into  in  connection  with 
the  Agreement. 

"Business  Day"  means  any  day  other  than 
Saturday,  Sunday  or  a  day  on  which  either 
state  or  national  banks  in  Maryland  are  not 
open  for  normal  banking  business. 

"Company"  means  Gamet  of  Maryland. 
Inc.,  and  its  permitted  successors  and 
assigns. 

"Commencement  Date"  means  the  first  day 
on  which  Acceptable  Waste  is  delivered  to 
the  Company  under  this  contract,  which  date 
is  expected  to  be  July  1, 1996. 

"Company  Representative"  means  the 
authorized  representative  of  the  Company 
designed  in  accordance  with  Section  9.1. 

"Confidential  information"  means 
proprietary  information  of  the  Company 
related  to  solid  Waste  disposal  given  to  the 
Authority  or  the  Countries  by  the  Company 
in  connection  with  this  Agreement  that  (1) 
the  Counties  or  the  Authority  (as  the  case 
may  be)  is  not  required  to  disclose  under 
Applicable  Law,  (2)  is  not  in  the  public 
domain,  (3)  is  in  tangible  form,  (4)  is 
identified  as  confidential  by  the  word 
"confidential"  conspicuously  marked  on  the 
up[>er  right  hand  comer  of  each  page  thereof, 
and  (5)  is  annotated  to  reference  the 
provisions  of  Applicable  law  that  authorize 
non  disclosure  of  such  material  and 
information  to  the  public. 

"County"  or  "Counties"  means, 
respectively,  Howard  County,  Maryland,  and 
Anne  Arundel  County,  Maryland,  and  their 
respective  successors  and  permitted  assigns. 
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"County  Representative"  means  the  Person 
designated  by  each  County  in  accordance 
with  Section  9.1. 

"Delivery  Delay  Damages"  means  an 
amount  equal  to  fifty  percent  (50%)  of  the 
applicable  Service  Fee  or  Out  of  Hours 
Delivery  Charge  for  every  ton  of  Waste 
delivered  by  the  Authority,  County  or  a 
Designated  Hauler  for  which  the  delivery 
vehicle  had  to  wait  in  excess  of  30  (thirty) 
minutes  after  arrival  at  the  Acceptance 
Facility  property  boundary  in  order  to 
deposit  the  Waste. 

"Designated  Hauler"  means  any  Person 
who  is  designated  by  the  Authority,  or  a 
County  to  deliver  Waste  to  the  Acceptance 
Facility,  on  behalf  of  the  Authority  or  a 
County. 

"Disposal  Facility"  means  the  solid  waste 
disposal  facility  identified  by  the  Company 
as  the  facility  for  final  disposal  of  Acceptable 
Waste  delivered  by  the  Authority  under  the 
Agreement.  If  the  Acceptable  Waste  is 
delivered  to  a  waste-to-energy  facility, 
composting  facility,  or  other  processing 
facility  the  Company  must  provide  a  disposal 
facility  for  all  residue,  non-processible  and 
bypass  waste. 

"Event  of  Default"  means  an  Event  of 
Default  as  defined  in  Article  VI. 

"Facility  or  Facilities"  means  any 
component  of  the  Company's  system  which 
receives,  processes,  transports  and/or 
disposes  of  Waste  and  any  residue  or 
byproduct  of  processing  Waste. 

"Fiscal  Year"  means  the  year  commencing 
on  July  1  of  any  calendar  year  and  ending  on 
June  30  of  the  succeeding  calendar  year. 

"GAAP"  means  those  principles  of 
accounting  set  forth  in  pronouncements  to 
the  Financial  Accounting  Standards  Board, 
the  American  Institute  of  Certified  Public 
Accountants,  or  which  have  other  substantial 
and  nationally  recognized  authoritative 
support  and  are  applicable  in  the 
circumstances  as  of  the  date  of  a  report,  as 
such  principles  are  from  time  to  time 
supplemented  and  amended. 
"Guarantoi''  means. 
"Hazardous  Waste"  means: 
A.  Any  Waste  or  substance,  the  treatment, 
storage  or  disposal  of  which,  because  of  the 
composition  or  characteristics  of  the  Waste  or 
substance,  is  unlawful  to  treat,  store  or 
dispose  of  at  the  Acceptance  or  Disposal 
Facility  or  other  facilities  to  be  used  in 
providing  the  Service  and  is  considered 
hazardous  Waste  under  Applicable  Law, 
including,  without  limitation.  Wastes  that 
are: 

1.  Regulated  as  a  toxic  or  hazardous  Waste 
as  defined  under  either  Subtitle  C  of  the 
Solid  Waste  Disposal  Act,  42  U.S.C.  §§6921- 
6939a,  or  Section  6(e)  of  the  Toxic 
Substances  Control  Act,  15  U.S.C.  §  2605(e), 
as  replaced,  amended,  expanded  or 
supplemented,  and  any  rules  or  regulations 
promulgated  thereunder,  or  under  the 
Environment  Article  of  the  Annotated  Code 
of  Maryland,  Title  7,  Section  7-101  et  seq., 
as  replaced,  amended,  expanded,  or 
supplemented,  and  any  rules  or  regulations 
promulgated  thereunder;  or 

2.  Low  level  nuclear  Wastes,  special 
nuclear  Wastes  or  nuclear  by-product  Wastes, 
all  within  the  meaning  of  the  Atomic  Energy 


Act  of  1954,  as  replaced,  amended,  expanded 
or  supplemented,  and  any  rules,  regulations 
or  policies  promulgated  thereunder. 

B.  Any  other  Wastes  which  any 
Governmental  Body  or  unit  having 
appropriate  jurisdiction  shall  lawKilly 
determine,  from  time  to  time,  to  be  ineligible 
for  disposal  through  facilities  of  the  type 
being  used  to  provide  the  Service  because  of 
the  harmful,  toxic,  or  dangerous  composition 
or  characteristics  of  the  Waste  or  substance. 
Any  such  designation  would,  under  the 
Agreement,  be  considered  an  Uncontrollable 
Circumstance  as  defined  in  the  Service 
Agreement. 

"Hazardous  Waste  Costs"  means  with 
respect  to  Hazardous  Waste  proven  to  have 
been  delivered  to  a  Facility  by  the  Authority, 
a  County  or  a  Designated  Hauler,  the  actual 
costs  of  the  removal  and  disposal  of  such 
Hazardous  Waste  and  all  other  costs  and 
liabilities  associated  with  or  arising  from  the 
delivery,  removal,  or  disposal  or  such 
Hazardous  Waste;  provided,  that  Hazardous 
Waste  Costs  do  not  include: 

(a)  Any  costs  or  liabilities  incurred  due  to 
the  Company's  negligence,  willful 
misconduct  or  failure  to  adhere  to  Applicable 
Law  or  the  Hazardous  Waste  Protocol  in 
connection  with  any  Waste  it  knows  or 
should  know  to  be  Hazardous  Waste; 

(b)  Any  costs  incurred  by  the  Company  for 
the  operation  or  maintenance  of  a  Facility  as 
a  result  of  the  discovery  of  Hazardous  Waste; 

(c)  Any  costs  or  liabilities  paid  by  any  third 
party  or  insurance  policy. 

Hazardous  Waste  Costs  also  include  the 
cost,  if  approved  in  writing  by  the  Authority, 
of  any  repairs  or  alterations  to  a  Facility 
necessitated  by  the  presence  or  inadvertent 
Acceptance  of  such  Hazardous  Waste  and  all 
liabilities,  damages,  claims,  demands, 
expenses,  suits  or  actions  including 
reasonable  appeals,  fines,  penalties  and 
attorney's  fees  in  connection  with  any  civil 
or  administrative  proceeding  arising  from  the 
presence  of  such  Hazardous  Waste  at  a 
Facility  or  the  removal  or  disposal  of  such 
Hazardous  Wastes  including,  without 
limitation,  any  suit  for  personal  injury  to,  or 
death  of.  any  person  or  persons,  or  loss  or 
damage  to  property  resulting  from  the 
presence,  removal,  disposal  or  inadvertent 
processing  of  such  Hazardous  Waste. 

"Holiday"  means  those  days  listed  in 
Section  2.3  for  which  an  observance  date  is 
established  by  the  Authority. 

"Interim  Period"  means  July  1, 1996- 
December  31, 1996  during  which  time  the 
Company  shall  provide  Service  to  Anne 
Arundel  County. 

"Labor  Action"  means  a  strike,  lockout  or 
other  similar  work  shutdown  or  stoppage  by 
workers. 

"Late  Payment  Rate"  means  an  amount 
equal  to  Nations  Bank  N.A.  prime  rate  of 
interest,  as  adjusted  from  time-to-time,  plus 
two  percent. 

"Non-performing  Party"  means  a  party  to 
this  Agreement  who  fails  to  perform  any 
obligation  or  comply  with  any  requirement  of 
such  party  under  this  Agreement. 

"Notice  of  Termination"  means  a  written 
notice  requiring  the  termination  of  this 
Agreement  due  to  an  Event  of  Default 
pursuant  to  Article  VI  hereof  that  specifies 


the  {actual  basis  for  such  termination  and  the 
date  on  which  this  Agreement  will  terminate 
pursuant  to  Article  VI  hereof. 

"Performance  Bond"  means  the 
performance  bond  relating  to  the  provision  of 
the  Service  in  substantially  the  form  set  forth 
in  Schedule  5. 

"Person"  means  any  individual, 
corporation,  partnership,  joint  venture, 
association,  joint-stock  company  or 
unincorporated  organization,  or  any 
government  unit  or  agency  or  political 
subdivision  not  otherwise  expressly  named 
in  this  Agreement. 

"Process"  means  to  separate,  combine, 
combust,  compost,  compact,  load  or 
otherwise  handle  Waste  delivered  to  a 
Facility  in  accordance  with  the  Applicable 
Law. 

"Receiving  Hours"  means  from  7:00  a.m. 
until  5:00  p.m.  Monday  through  Saturday, 
(except  Holidays)  and  until  7:00  p.m.  on  the 
first  regular  collection  day  following  a 
Holiday,  or  such  other  hours  as  may  be 
established  in  writing  from  time  to  time  by 
the  Authority  Representative,  the  Company 
Representative  and  the  County 
Representatives. 

"Require  Insurance"  means  the  types  and 
amounts  of  insurance  set  forth  in  Schedule 
6. 

"Service"  means  the  acceptance, 
processing,  transportation  and  disposal  of 
Acceptable  Waste  delivered  to  the  Company 
pursuant  to  this  Agreement. 

"Service  Fee"  has  the  meaning  set  forth  in 
Article  III  of  this  Agreement 

"Subcontractor  Default'  means  the  feilure 
of  any  Subcontractor  that  is  not  an  Affiliate 
of  the  Company  or  other  subcontractor  or 
supplier  (except  an  Affiliate  of  the  Company) 
selected  with  reasonable  care  to  furnish 
labor,  services,  Waste  or  equipment. 

"Termination  Settlement  Amount'  means 
an  amount  calculated  in  accordance  with  the 
formula  set  forth  in  Schedule  9. 

"Ton"  means  a  "short  ton"  of  two 
thousand  (2,000)  pounds. 
"TPD'  means  Tons  Per  Day. 
"TPV  means  Tons  Per  Year. 
"Unacceptable  Waste"  means: 

(a)  Hazardous  Waste;  and 

(b)  That  portion  of  solid  Waste  the  disposal 
of  which  (i)  may  present  a  substantial 
endangerment  to  public  health  or  safety,  or 
(ii)  would  cause  Applicable  Law  to  be 
violated,  or  (iii)  is  likely  to  materially 
adversely  affect  the  operation  of  a  Facility; 
provided,  however,  that  if  such  unacceptable 
Waste  (other  than  Hazardous  Waste)  is 
delivered  in  quantities  and  concentrations  as 
determined  by  the  Authority  and  as  part  of 
normal  collections  so  as  not  to  have  the  effect 
described  in  clauses  (i),  (ii)  and  (iii)  above  it 
shall  constitute  Acceptable  Waste  unless 
otherwise  directed  by  State  or  federal 
regulatory  authorities.  The  Unacceptable 
Wastes  described  in  this  paragraph  (b)  shall 
include: 

(1)  Pathological  and  biological  Waste, 
explosives,  medical  and  infectious  Waste, 
cesspool  and  other  human  Waste,  human  and 
animal  remains; 

(2)  Large  automobile  and  vehicular  parts, 
trailers,  agricultural  equipment,  marine 
vessels; 
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(3)  Oil  sludge  or  liquid  Wastes;  and 

(4)  Radioactive  Wastes. 
"Uncontrollable  Circumstance"  means  an 

event  or  condition  listed  in  this  definition, 
whether  affecting  the  Authority,  the  Counties 
or  the  Company,  that  has,  or  may  reasonably 
be  expected  to  have,  a  material  adverse  effect 
on  the  operation  of  a  Facility,  if  such  event 
or  condition  is  beyond  the  reasonable 
control,  and  not  the  result  of  willful  or 
negligent  action  or  a  lack  of  due  diligence,  of 
the  Non-performing  Party  relying  thereon  as 
justification  for  not  performing  any 
obligation  or  complying  with  any  condition 
required  of  such  party  hereimder,  for 
delaying  such  performance  or  compliance. 
The  following  events  or  conditions,  and  no 
others,  shall  constitute  Uncontrollable 
Circumstances  if  they  meet  the  requirements 
of  the  preceding  sentence: 

(a)  An  act  of  God  (but  not  including 
reasonably  anticipated  weather  conditions 
for  the  geographic  area  of  a  Facility], 
hurricane,  landslide,  earthquake  or  similar 
occurrence,  fire,  explosion  or  other  casualty, 
an  act  of  the  public  enemy,  war,  insurrection, 
riot,  general  arrest  or  restraint  of  government 
and  people,  civil  disturbance  or  similar 
occurrence,  or  sabotage  conmiitted  at  a 
Facility  by  a  Person  other  than  an  employee 
or  agent  of,  or  visitor  invited  by,  the 
Company  or  its  Affiliates,  or  the  Company's 
subcontractors  of  any  tier; 

(b)  The  failure  of  the  jurisdiction  in  which 
a  Facility  is  situated  or  the  appropriate 
federal  or  state  agencies  or  public  utilities 
having  operational  jurisdiction  in  the  area  or 
location  of  the  Facility  to  provide  and 


maintain  and  assure  the  maintenance  of  all 
utilities  services  (excluding  sewerage  and 
water  lines)  to  the  Facility  for  operation  of 
the  Facility,  provided  they  are  essential  the 
Facility; 

(c)  A  non-Company  or  non-subcontractor 
Labor  Action. 

(d)  Any  host  fee  or  surcharge  imposed  by 
either  Howard  or  Anne  Arundel  County  after 
the  bid  submittal  which  applies  to  a  solid 
Waste  acceptance  facility  (which  term  is 
defined  by  Maryland  Environmental  Code 
Ann.  §  9-501  (n))  located  in  either  County. 

No  other  costs  of  any  kind  shall  be 
considered  an  Uncontrollable  Cimunstance 
for  the  purposes  of  this  Agreement. 

In  no  event  will  Subcontractor  Default  or 
a  Comp>any  Labor  Action  constitute  an 
Uncontrollable  Circiraistance. 

The  term  "reasonable  control"  includes 
investigation  or  planning  that  is  required  by 
sound  management  or  industry  practices.  No 
change  in  any  Applicable  Law  imposing  or 
increasing  any  tax,  fee,  assessment  or  charge 
shall  constitute  an  Uncontrollable 
Circimistance.  Neither  the  Authority  nor  the 
Countries  shall  be  liable  for  the  loss  of  any 
benefits  relating  to  the  Service  for  any  reason 
whatsoever,  if  any. 

"Waste"  means  solid  Waste  including 
Acceptable  Waste,  delivered  to  the 
Acceptance  Facility  by,  or  or  behalf  of,  the 
Authority  and  the  Counties. 

"Waste  Disposal  Agreement"  means  the 
Agreement  between  the  Authority  and  each 
Cotmty. 

"Waste  Disposal  Services  Revenues" 
means  (i)  all  payments  to  the  Authority  by 

PRE-COMMENCEMENT  DATE  REPORTS 


the  Counties  directly  attributable  to  the 
Service,  and  (ii]  all  other  receipts  of  the 
Authority  directly  attributable  to  the  Service. 

"Wrongfully  Diverted  Waste"  means  any 
Waste  delivered  to  the  Company,  but  which 
is  rejected  by  the  Company  for  any  reason 
other  than  as  permitted  pursuant  to  Section 
2.2(a]  or  any  other  provision  of  the  Service 
Agreement. 

Sdwdnle  3  to  Service  Agnement 

Service  Fees 

Bid  Price  for  Waste  Acceptance, 
Processing,  Transportation  and  Disposal  for 
July  1, 1996 — December  31, 1996  for  Anne 
Arundel  County,  January  1, 1997 — December 
31, 1999  for  Howard  and  Anne  Arundel 
Countries  with  three  one-year  renewal 
options  held  solely  by  the  Counties  with  no 
inflation  adjustment  available  and  including 
the  option  Aime  Arundel  County  reserves  for 
itself  to  send  additional  tonnage  to  the 
Company  during  the  term  of  the  Service 
Agreement  in  an  amount  anywhere  between 
1-300  additional  tons  per  day. 
Bid  Price— $33.00/ton 

Sdieduk  4  To  Service  AgrMment 

Reporting  Requirements 

The  Company  shall  give  the  Authority 
Representative  and  the  Coimty 
Representatives  the  following  reports  and 
information  at  the  times  indicated  below. 

The  Company  shall  deliver  the  following 
information: 

A.  Pre-Commencement  Date  Documents: 


Informaiion 


Copies  of  Required  Insurance.  Pefformance  Bond,  Letter  of  Credit,  Corporate  Guarantee 


Delivery  date 


Prior  to  Service  Agreement  ExeciAion  Date. 


B.  Periodic  Reports  During 
Operations: 


PERIODIC  REPORTS  DURING  OPERATIONS 


Report 

Delivery  date 

Monthly  Perfonnance  Report  (see  Exhibit  A  to  this  Schedule) 

Scale  Certification  - 

Accompany  Monthly  Invoice  tor  paymem 
Once  per  year  or  more  frequently  if  required  t>y 
Applicable  Law. 

PERIODIC  Reports  During  Operations 


Other  information 


Copies  of  permits  and-permit  renewals  subsequent  to  the  pennits  submitted  as  part  of  the  bid 
submittal. 

Copies  of  all  compliance  reports  and  notices  submitted  to  or  received  from  authorities  regulat- 
ing the  Facilities  must  be  submitted  to  the  Authority.  Any  notices  of  violation  or  potential  vio- 
lation at  the  Fadities  must  be  submitted  to  the  Authority  as  well  as  any  notice  designating 
the  Facility  as  a  Superfund  Site  or  notice  of  potential  National  Priority  List  designatioa 

Copies  of  all  reports  and  notices  submitted  to  or  received  from  a  host  community  pursuant  to  a 
host  community  agreement  Copies  of  any  anwndments  to  any  host  community  agreement 
for  the  Disposal  Facility. 

Reports  or  ootices  of  environmental  violations  of  Applicabie  Law  or  citations  related  to  viola- 
tions of  Applicable  Law  relating  to  the  Facilities  providhig  the  Service. 


Delivery  date 


Within  5  (five)  business  days  of  receipt  by  or 

delivery  to  the  Company. 
Within  5  (five)  business  days  of  receipt  by  or 

delivery  to  the  Company. 


WUhin  5  (five)  business  days  of  receipt  by  or 
delivery  to  the  Company. 

WUhin  5  (five)  business  days  of  receipt  by  or 
delivery  to  the  Company. 
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Periodic  Reports  During  Operations— Continued 


Other  information 


Delivery  date 


Reports  of  lawsuits  requesting  declaratory,  injunctive  or  other  equitable  relief  and  lawsuits  in 
excess  of  $1,000,000  in  which  the  Company,  its  parent  company,  or  affiliates  is  a  party  relat- 
ed to  Facilities  providing  the  Service.  If  the  litigation  involves  any  issues  relating  to  the  envi- 
ronment, the  dispute  must  be  reported  without  regard  to  monetary  amount. 

Any  material  adverse  change  in  the  financial  condition  of  the  Company  or  Guarantor,  if  applica- 
ble. 

Notice  of  any  proposed  transfer  of  ownership,  possession,  or  control  of  the  Company,  Guaran- 
tor, if  applicable,  or  Facilities  must  be  given  to  the  Authority.  The  notice  must  include  identi- 
fication of  the  transferee,  and  other  information  as  specified  in  RFB  Section  1.4.3  D. 

Monitoring  well  water  quality  analysis  and  assessment  monitoring  reports  as  specified  in  RFB 
Section  I.4.3.H. 


Within  5  (five)  business  days  of  receipt  by  or 
delivery  to  the  Company. 


Within  5  (five)  business  days  of  receipt  by  or 

delivery  to  the  Company. 
60  (sixty)  days  prior  to  effective  date  of  action. 


Semi-annually.    - 


Exhibit  A  To  Schedule  4  To  Service 
Agreement 

Monthly  Performance  Report  Forms 

The  Company  must  complete  the  Monthly 
Tonnages  Report  Form  in  Schedule  4  and 


submit  the  form  to  the  Authority  and  the 
Counties  with  the  monthly  invoice  for 
payment. 


Ytd 


1 .  Tonnage  ^ 


Acceptable  Waste  Received: 

Anne  Arundel  County 

Howard  County 
Acceptable  Waste  Disposed: 

Anne  Arundel  County 

Howard  County 
Unacceptable  Waste  Received  ^i 

Anne  Arundel  County 

Howard  County 
Unacceptable  Waste  Disposed  ^i 

Anne  Arundel  County 

Howard  County 


2.  Out  of  Hours  Deliveries  (attach  back-up  data  verifying  delivery  time) 


Anne  Arundel  County 
Howard  County 


^  Include  all  scale  records  to  con'espond  with  the  invoiced  tonnages. 

2  Describe  how  the  Waste  was  handled,  including  copies  of  any  manifests  required  by  Applicable  Law. 


Schedule  5  To  Service  Agreement 

Form  of  Performance  Bonds 
Performance  Bond 

Principal 

Business  Address  of  Principal 

Surety 

Obligee 

a  corporation  of  the  State  of 

and  authorized  to  do 

business  in  the  State  of  Maryland. 

Northeast  Maryland  Waste  Disposal 
Authority  and  Anne  Arundel  County, 
Maryland,  and  Howard  County,  Maryland 

Penal  Sum  of  Bond  (express  in  words  and 
figures) 

Date  of  Contract: ,  19 

Date  Bond  Executed: , 

19 


Service  Agreement  to  provide  Waste 
acceptance,  processing,  transportation  and 
disposal. 

Contract  Number    


Know  all  men  by  these  presents.  That  we, 
the  Principal  named  above  and  Surety  named 
above,  are  held  and  firmly  bound  unto  the 
Obligee  named  above  in  the  Penal  Sum  of 
this  Performance  Bond  stated  above,  for  the 
payment  of  which  Penal  Sum  we  bind 
ourselves,  our  heirs,  executors, 
administrators,  personal  representatives, 
successors,  and  assigns,  jointly  and  severally, 
firmly  by  these  presents.  However,  where 
Surety  is  composed  of  corporations  acting  as 
co-sureties,  we,  the  co-sureties,  bind, 
ourselves,  our  successors  and  assigns,  in 
such  Penal  Sum  jointly  and  severally  as  well 
as  severally  only  for  the  purpose  of  allowing 
a  joint  action  or  actions  against  any  or  all  of 
us,  and  for  all  other  purposes  each  co-surety 
binds  itself,  jointly  and  severally  with  the 
Principal,  for  the  payment  of  such  sum  as 
appears  above  its  name  below,  but  if  no  limit 
of  liability  is  indicated,  the  limit  of  such 
ability  shall  be  the  full  amount  of  the  Penal 
Sum. 


Whereas,  Principal  has  entered  into  or  will 
enter  into  a  contract  with  the  Northeast-^ 
Maryland  Waste  Disposal  Authority  (the 
"Authority"),  which  contract  is  described 
and  dated  as  shown  above,  and  incorporated 
herein  by  reference.  The  contract  and  all 
items  incorporated  into  the  contract,  together 
with  any  and  all  changes,  extensions  of  time, 
alterations,  modifications,  or  additions  to  the 
contract  or  to  the  work  to  be  performed 
thereunder  or  any  of  them,  or  to  any  other 
items  incorporated  into  the  contract  shall 
hereinafter  be  refierred  to  as  "the  Agreement" 

Now,  therefore,  during  the  term  of  said 
Agreement,  this  Performance  Bond  shall 
remain  in  full  force  and  e^ct  unless  and 
until  the  following  terms  and  conditions  are 
met: 

1.  Principal  shall  well  and  truly  perform 
the  Contract:  and 

2.  Principal  and  Surety  shall  comply  with 
the  terms  and  conditions  in  this  Performance 
Bond. 

Whenever  Principal  shall  be  declared  by 
the  Authority  to  be  in  default  under  the 
Agreement,  the  Surety  may  within  fifteen 
(15)  days  after  notice  of  default  from  the 
Authority  notify  the  Authority  of  its  election 
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to  either  promptly  proceed  to  remedy  the 
de&ult  or  promptly  proceed  to  complete  the 
contract  in  accordance  with  and  subject  to  its 
terms  and  conditions.  In  the  event  the  Surety 
does  not  elect  to  exercise  either  of  the  above 
stated  options,  then  the  Authority  thereupon 
shall  have  the  remaining  contract  work 
completed,  Surety  to  remain  liable  hereimder 
for  all  expenses  of  completion  up  to  but  not 
exceeding  the  penal  sum  stated  above. 

The  Surety  hereby  stipulates  and  agrees 
that  no  change,  extension  of  time,  alteration 
or  addition  to  the  terms  of  the  Agreement  or 
to  the  work  to  be  performed  thereunder  or 
the  Specifications  accompanying  the  same 
shall  in  any  way  afiect  its  obligations  on  this 
Performance  Bond,  and  it  does  hereby  waive 
notice  of  any  such  change,  extension  of  time, 
alteration  or  addition  to  the  terms  of  the 
Agreement  or  to  the  work  or  to  the 
Specifications. 

This  Performance  Bond  shall  be  governed 
by  and  construed  in  accordance  wdth  the 
.  laws  of  the  State  of  Maryland  and  any 
reference  herein  to  Principal  or  Surety  in  the 
singular  shall  include  all  entities  in  the 
plural  who  or  which  are  signatories  under 
the  Principal  or  Surety  heading  below. 

In  witness  whereof.  Principal  and  Surety 
have  set  their  hands  and  seals  to  this 
Performance  Bond.  If  any  individual  is  a 
signatory  imder  the  Principal  heading  below, 
then  eadi  such  individual  has  signed  below 
on  his  or  her  own  behalf,  has  set  forth  below 
the  name  of  the  firm,  if  any,  in  whose  name 
he  or  she  is  doing  business,  and  has  set  forth 
below  his  or  her  title  as  a  sole  proprietor.  If 
any  partnership  or  joint  venture  is  a  signatory 
under  the  Principal  heading  below,  then  all 
members  of  each  such  partnership  or  joint 
venture  have  signed  below,  each  member  has 
set  forth  below  his  or  her  title  as  a  general 
partner,  limited  partner,  or  member  of  joint 
venture,  whichever  is  applicable.  If  any 
corporation  is  a  signatory  under  the  Principal 
or  Surety  heading  below,  then  each  such 
corporation  has  caused  the  following:  the 
corporation's  name  to  be  set  forth  below,  a 
duly  authorized  representative  of  the 
corporation  to  affix  below  the  corporation's 
seal  and  to  attach  hereto  a  notarized 
corporate  resolution  or  power  of  attorney 
authorizing  such  action,  and  each  such  duly 
authorized  representative  to  sign  below  and 
to  set  forth  below  his  or  her  title  as  a 
representative  of  the  corporation.  If  any 
individual  acts  as  a  witness  to  any  signature 
below,  then  each  such  individual  has  signed 
-  below  and  has  set  forth  below  his  or  her  title 
as  a  witness.  All  of  the  above  has  been  done 
as  of  the  Date  of  Bond  shown  above. 
In  Presence  of: 

Witness 
Individual  Principal 

In  Presence  of:  Witness 


Name  of  Partnership 


Attest: 


Corporate  Principal 


(Name  of  Corporation) 


President 

Affix  Corporate  Seal 
Attest 


Signature 


(Surety) 

By: 

Tide:  _ 


Affix  Corporate  Seal 
Business  Address  of  Surety: 


Bonding  Agent's  name: 


Agent's  Address: 


Corporate  Secretary 
Partnership  Principal 


Approved  as  to  legal  form  and  sufficiency 
this day  of 1996. 

Assistant  Attorney  General 

Schedule  6  to  Service  Agreement 

Required  Insurance 

On  and  after  the  Conmiencement  Date,  the 
Company  shall  obtain  and  keep  in  force  the 
following  insurance  with  insurance 
companies  licensed  and  qualified  to  do 
business  in  the  State  of  Maryland  rated  at 
least  "A-  "  or  its  equivalent  by  Best's  Key 
Rating  Guide,  evidenced  by  a  certificate  of 
insurance  and  certified  copies  of  all 
insurance  policies. 

(a)  Worker's  Compensation. 

The  Company  shall  maintain  such 
insurance  as  required  by  Maryland  Law 
covering  all  of  its  employees  as  will  protect 
them  and  save  the  Counties  and  Authority 
harmless  from  claims.  The  Company  shall 
maintain  Employers'  Liability  Coverage  in 
the  following  amounts:  $500,000  for  each 
accident;  $500,000  for  each  disease  per 
employee;  $500,000  for  bodily  injury  by 
disease  {xilicy  aggregate  and  shall  save  the 
Counties  and  the  Authority  harmless  from 
claims. 

(b)  Conanercial  General  Liability 
Insurance. 

The  Company  shall  arrange  and  pay  fat  a 
general  liability  policy  which  will  protect  the 
Authority,  the  Company  and  the  County  frtjm 
public  liability  for  any  personal  injury, 
including  death  or  property  damage  which 
may  arise  from  his  operations  or  the 
operations  of  his  Company  and  Sub- 
Contractors  or  by  anyone  directly  or 
indirectly  employed  in  the  work  by  either  of 
them  under  this  Agreement,  as  follows: 
$1,000,000  per  occurrence  for  bodily  injury 

and  property  damage 
$1,000,000  aggregate  for  products  and 

completed  operations 


$2,000,000  general  aggregate  (on  a  per  project 

basis) 
$1,000,000  per  occurrence  for  personal  & 

advertising  injury  liability 

There  shall  be  no  exclusions  for  explosion, 
collapse  or  underground  exposures;  the 
Company  shall  obtain  contractual  liability 
coverage,  independent  contractors  coverage, 
broad  from  property  damage  coverage,  and 
shall  name  the  Cacility  operator  as  an 
additional  instired. 

(c)  Business  Automobile  Liability  Coverage. 
The  Company  shall  maintain  coverage 

which  extends  to  all  owned,  leased,  rented  or 
borrowed  automobiles  in  the  amount  of 
$1,000,000  for  each  accident  involving  bodily 
injury  and  or  property  damage.  Coverage 
must  extend  to  include  all  monetary  state 
and  federal  regulations  as  well  as  respects 
uninsured/underinsured  motorists  coverage, 
ICC,  PUC  filings  and  financial  responsibility 
requirements. 

(d)  Umbrella/Excess  Liability  coverage 
must  be  obtained  in  minimum  amounts  of 
$10,000,000  per  occurrence  and  in  the 
aggregate.  Coverage  must  at  a  minimum 
follow  form  with  applicable  underlying 
insurance. 

(e)  Professional  Liability/Errors  & 
Omissions  insurance  is  required  for  all 
professional  services  performed  under  the 
contract  in  amounts  customary  for  the 
profession. 

(f)  Environmental  Impairment  Liability 
covering  the  Facilities. 

Company  shall  acquire  and  maintain 
Environmental  Impairment  Liability 
Insurance  including  sudden,  non-sudden  and 
gradual  exposure,  for  all  of  Company's 
operations  hereunder,  including  but  not 
limited  to  disposal  of  Waste  pursuant  to  this 
Agreement  Company  shall  purchase  limits  of 
$1  million  per  occurrence  and  $2  million 
annual  aggregate  for  any  release  of  toxics  or 
hazardous  Waste  or  other  hazardous 
substance  requiring  monitoring,  cleanup  or 
corrective  action  under  CERCLA.  A 
combination  of  primary  and  excess  coverage 
is  acceptable,  provided  that  there  are  no 
pollution  exclusions  in  either  policy. 

(g)  All  Companies  and  subcontractors  must 
submit  evidence  of  required  insurance  prior 
to  performance. 

(h)  Each  Company  must  cany  property 
damage  insurance  for  all  propoty  owmed, 
leased  or  loaned  by  the  Company  whether  to 
be  used  in  this  project  or  not.  Limits  should 
equal  the  replacement  value  of  such 
equipment  and  coverage  must  be  on  an  "all 
risk." 

(i)  The  Company  must  provide  the 
Authority  with  evidence  that  the  disposal 
site  owner  carries  insurance  fw  site  property 
damage.  In  addition,  the  Company  must 
provide  the  Authority  with  evidence  that  the 
disposal  site,  if  a  landfill,  carries 
environmental  impairment  liability 
insurance  for  that  site  of  at  least  ten  million 
dollars. 
Section  2.  General 

(a)  The  Authority  and  the  Counties  shall  be 
named  as  additional  insurers  on  the  above 
Commercial  General  Liability  and 
Environmental  Impairment  policies. 
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(b)  All  losses  under  the  required  insurance 
shall  be  adjusted  to  the  satisfaction  of  the 
Authority  and  the  County. 

(c)  The  Company  shall  purchase 
commercial  insurance  for  the  above 
coverages.  Approval  for  deductibles  higher 
than  S25,000  for  the  liability  policies  will  be 
required  from  the  Authority  and  the 
Counties. 

Cd)  All  claims  made  policies  shall  provide 
a  minimum  of  five  (5)  years'  discovery 
period. 

(e)  The  Authority  and  the  Counties  shall  be 
advised  promptly  in  writing  of  the  following 
change  in  the  insurance  policies: 

(i)  Setting  up  a  new  retro  date. 

(ii)  Exhausting  any  aggregate  limit  under 
any  of  the  above  policies. 

(iii)  Switching  occurrence  based  coverage 
to  claims  made  coverage  or  vice  versa. 

(fl  The  Company  shall  assure  that  all 
subcontractors  performing  services  in 
accordance  with  this  Agreement  carry 
identical  coverages  as  required  above,  either 
individually  or  as  an  additional  insured  on 
the  policies  of  the  Company. 

Schedule  7  To  Serrice  Agreement 

Minority  Business  Participation  Policy 

The  Company  shall  comply  with  and  meet 
the  minority  business  participation 
requirements  of  the  Authority,  a  popy  of 
which  is  attached  hereto. 

Minority  Business  Enterprise — ^Tenns  and 
Conditions 

For  Municipal  Solid  Waste  Acceptance. 
Processing.  Transportation  and  Disposal 
Services 

By  the  Northeast  Maryland  Waste  Disposal 
Authority  on  Behalf  of  Anne  Arundel 
County,  Maryland  and  Howard  County, 
Maryland 

Date:  February  5, 1996. 

I.  MBE  Program  Goals 

The  Authority  will  attempt  to  obtain  the 
Project's  MBE  participation  goals  primarily 
through  two  mechanisms:  by  requiring  prime 
Companies  to  utilize  MBE  as  subcontractors/ 
suppliers  and  by  encouraging  MBE  to 
respond  directly  to  this  request  for  bids. 
Accordingly,  the  Authority's  MBE 
participation  percentage  goal  for  this  Project 
is  10%  of  the  value  of  the  contract. 

n.  Responsibilities 

The  Executive  Director  of  the  Authority 
will  be  responsible  for  implementing, 
coordinating  and  monitoring  the  Project's 
MBE  program. 

All  bidders  are  expected  to  take  positive 
steps  to  use  MBEs.  These  positive  efforts 
should  consist  of  the  following: 

a.  Extending  opportunities  for 
subcontracting  joint  arrangements  and 
material  supplying  to  MBEs. 

b.  Identifying  in  monthly  reports  to  the 
Executive  Director  of  the  Authority  the  MBE 
firms  to  be  used. 

c.  Maintaining  records  of  MBEs  contacted, 
including  negotiation  efforts  to  reach 
competitive  price  levels  and  awards  to  MBEs. 

d.  Requiring  subcontracts  under  the 
contract  to  comply  with  the  MBE  policy. 


e.  Keeping  the  Authority  informed  of  all 
MBE  sub-agreements  or  changes  in  plans  to 
award  subcontracts  previously  reported  as 
proposed  for  MBEs. 

All  Minority  Business  Enterprises  are 
expected  to  take  the  following  actions  at  a 
minimum: 

a.  Become  involved  in  the  project  planning 
and  bid  process. 

b.  Provide  capability  statements  to  the 
Authority. 

c.  All  MBEs  must  be  certified  as  MBEs  by 
the  State  of  Maryland  or  Howard  Coimty  or 
Anne  Arundel  County. 

The  Authority  hereby  notifies  all  bidders 
responding  to  this  RFP  that  minority 
business  enterprises  will  be  afforded  fiiU 
opportunity  to  submit  bids  in  response  to 
this  notice  and  will  not  be  subjected  to 
discrimination  on  the  basis  of  race,  color,  sex 
or  national  origin  in  consideration  of  an 
award. 

After  bid  opening  but  prior  to  contract 
award,  and  execution  of  the  Service 
Agreement,  the  apparent  low  bidder  will  be 
required  to  submit  documentation  showing 
minority  participation. 

After  a  meeting  with  the  apparent  low 
bidder  and  evaluation  of  its  compliance  to 
the  MBE  requirement,  the  Authority  will 
notify  the  bidder  of  the  following: 

a.  Final  award  of  the  contract. 

b.  Apparent  low  bidders  who  CeuI  to 
achieve  the  desired  MBE  participation  can  be 
declared  "non-responsive"  bidders  in  which 
case  the  next  low  bidders  becomes  the 
apparent  low  bidder.  This  process  may  be 
repeated  until  an  apparent  low  bidder 
meeting  the  MBE  requirement  is  obtained  or 
the  Authority  may  elect  to  rebid  the  Project 
to  obtain  both  an  equitable  price  and  MBE 
compliance. 

m.  Contract  Compliance  Process 

a.  The  Authority  will  conduct  periodic 
compliance  reviews  with  all  prime 
Companies  required  to  comply  with  the  MBE 
goal. 

b.  Companies  will  be  given  prior 
notification  of  a  [>ending  on-site  verification 
and  review  for  contract  compliance.  During 
such  on-site  review,  the  Company  will  have 
the  following  available  for  insf>ection: 

1.  Copies  of  Purchase  Orders  and 
subcontracts  containing  EEO  clauses. 

2.  Records  to  indicate  the  number,  names, 
dollar  value  of  the  minority  subcontracts,  the 
amoimt  and  dates  and  the  scheduled  times 
for  each  MBE  to  be  on  the  job  site. 

3.  Any  other  appropriate  documents 
requested  prior  to  the  on-site  visit. 

c.  The  on-site  verification  and  interviews 
as  a  minimum  will  consist  of  the  following: 

1.  An  initial  meeting  with  the  Company  or 
his  representative  to  explain  visit  objectives. 

2.  Tour  of  the  job  site. 

3.  Interviews  of  subcontractors,  suppliers, 
etc. 

d.  At  the  conclusion  of  the  on-site  visit  an 
exit  conference  will  be  conducted.  This 
conference  will  consist  of  a  discussion  of  the 
compliance  process  and  determination  time 
frame,  and  suggestions  for  corrective  action 
to  be  taken  if  necessary. 

e.  A  monthly  report  indicating  compliance 
status  will  be  prepared  and  forwarded  to  the 
Executive  Director  of  the  Authority. 


1.  If  a  determination  of  noncompliance  is 
made,  the  Authority  may  conduct  further 
investigation.  The  Company  will  be  notified 
and  an  attempt  made  informally  to  remedy 
any  problems  of  compliance.  In  the  event 
conciliation  fails,  the  Authority  will  declare 
the  Company  in  noncompliance. 

IV.  Enforcement 

If  a  Company  &ils  or  refuses  to  take 
corrective  action,  the  Authority  will 
determine  which  of  the  following  should  be 
imposed  to  promote  the  purpose  of  the 
Project's  MBE  Program. 

a.  Declare  an  Event  of  Defoult  under  the 
contract  (Service  Agreement). 

b.  Withhold  a  percentage  of  progress 
payment. 

c.  Assess  liquidated  damages. 

d.  Deny  the  Company  or  any  subcontractor 
the  right  to  participate  in  any  future  contracts 
awarded  by  the  Authority. 

e.  Other  appropriate  action  within  the 
discretion  of  the  Executive  Director  of  the 
Authority. 

This  MBE  policy  document  is  hereby 
incorporated  into  the  Service  Agreement  and 
failure  to  comply  with  its  terms  may  be 
declared  an  event  of  default  imder  Section 
6.3(c)  of  the  Service  Agreement. 

Schedule  8  to  Service  Agreement 

Guaranty 

This  Guaranty,  dated  as  of 

,  199 ,  is  made  by 

.  ("Guarantor"),  to  and 


for  the  benefit  of  the  Northeast  Maryland 
Waste  Disposal  Authority  (the  "AuUiority"). 

Recitals 

_.  (the  "Company") 


and  the  Authority  are  entering  into  a 
Authority  Agreement  dated  as  of 

.  199 (the  "Service 

Agreement")  under  which  the  Company  will 
provide  Waste  acceptance,  processing, 
transportation  and  disposal  services  to  the 
Authority.  The  Service  Agreement  is  by 
reference  incorporated  in  this  Guaranty  and 
made  a  part  of  it. 

The  Guarantor  has  determined  that  it  is  in 
its  best  interests  for  the  Company  to  enter 
into  the  Service  Agreement  with  the 
Authority. 

The  Authority  is  willing  to  enter  into  the 
Service  Agreement  only  if  the  Guarantor 
executes  ^is  Guaranty  and  carries  out  its 
obligations  under  this  Guaranty. 

The  Guarantor  is  willing  to  guaranty,  as  set 
forth  below,  the  performance  of  the  Company 
under  the  Service  Agreement 

Now,  therefore,  as  an  inducement  to  the 
Authority  to  enter  into  the  Service 
Agreement,  and  to  and  for  their  benefit,  the 
Guarantor  agrees  as  follows: 

1.  Guarantee. 

The  Guarantor  hereby  directly, 
unconditionally,  irrevocably  and  absolutely 
guarantees  the  full  and  punctual  performance 
by  the  Company  of  all  the  Company's 
obligations  under  the  Service  Agreement  in 
accordance  with  its  terms  and  conditions. 

2.  Guarantee  Absolute. 

The  Guaranty  provided  for  herein  is 
absolute,  unconditional  and  continuing,  and 
the  Authority  shall  be  entitled  to  enforce  any 
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and  all  obligations  guaranteed  hereby 
directly  against  the  Guarantor.  If  the 
Company  fails  to  perform  any  of  its 
obligations  contained  in  the  Service 
Agreement,  when  and  as  the  same  is  required 
to  be  performed,  the  Guarantor  shall  cause 
the  performance  of  such  obligation. 

3.  Nature  of  Obligations. 

The  Guarantor  hereby  agrees  that  at  any 
time  and  from  time  to  time,  the  Authority 
may,  without  in  any  manner  affecting, 
impairing,  lessening,  modifying,  waiving  or 
releasing  any  or  all  of  the  obligations  and 
liabilities  of  the  Guarantor  tmder  this 
Guaranty,  with  or  without  notice  to  the 
Guarantor,  modify,  extend,  amend,  change, 
compromise,  settle,  release,  terminate,  waive, 
siurender  or  otherwise  deal  with  in  any 
manner  satisfactory  to  the  Authority,  any  or 
all  of  the  provisions  of  the  Service 
Agreement,  so  long  as  such  action  is  taken  in 
accordance  with  the  Service  Agreement. 

4.  Subordination. 

The  payment  of  any  and  all  past,  present 
and  future  indebtedness,  liabilities  and 
obligations  of  the  Company  to  the  Guarantor 
of  every  kind,  nat\ire  and  description  is 
hereby  subordinated  and  postp>oned  by  the 
Guarantor  to  the  obligations  set  forth  in  the 
Service  Agreement.  The  Guarantor  agrees 
that  the  obligations  under  the  Service 
Agreement  shall  have  priority  in  payment, 
ri^t  and  remedy  over  the  subordinated 
obligations  to  the  Guarantor.  Nothing  in  this 
Section  4  shall  impair  the  right  of  the 
Guarantor  to  receive  dividends,  distributions 
or  any  return  of  any  capital  investment  or 
repayment  of  any  loan  made  to  the  Company 
so  long  as  there  is  not  an  Event  of  Default  of 
the  Company  under  any  provision  of  the 
Service  Agreement. 

5.  Consent  to  Jurisdiction.  Etc.  This 
Guaranty  shall  be  governed  by  and  construed 
in  accordance  with  the  laws  of  the  State  of 
Maryland,  and  the  Guarantor  irrevocably 
submits  to  the  jurisdiction  of  any  state  or 
federal  court  sitting  in  the  State  of  Maryland 
over  any  suit,  action  or  proceeding  arising 
out  of  or  relating  to  this  Guaranty.  The 
Guarantor  here^  irrevocably  designates  and 
appoints  (  ],  as  the 
Guarantor's  authorized  agent  to  accept  and 
acknowledge  on  the  Guarantor's  behalf 
service  of  process  in  any  suit,  action  or 
proceeding  of  any  nature  referred  to  in  this  - 
paragraph,  provided  that  duplicate  copies 
thereof  be  simultaneously  deUvered  to  the 
Guarantor. 

6.  Maintenance  of  Corporate  Existence  and 
Credit  Rating.  The  Guarantor  must  maintain 
and  do  or  cause  to  be  done  all  things 
necessary  to  preserve  and  keep  in  full  force 
and  effect  its  corporate  existence  and 
material  rights  and  franchises.  The  Guarantor 
must  not  seek  or  p>ermit  the  dissolution  or 
liquidation  of  the  Guarantor,  in  whole  or  in 
part,  to  merge  into,  consolidate  with,  enter 
into  a  joint  venture  or  partnership  with  or  in 
any  way  be  acquired  by  any  Person,  imless 
the  GuaraiUor  is  the  surviving  corporation,  or 
unless  this  Guaranty  is  assumed,  in  its 
entirety,  by  the  surviving  corporation. 

7.  No  Set-Off.  Etc. 

No  set-off  or  counterclaim,  reduction  or 
diminution  of,  or  defense  of  any  kind  to,  any 
obligation  of  the  Guarantor  hereunder  that 


the  Guarantor  may  have  against  the 
Authority,  shall  be  available  to  the  Guarantor 
against  the  Authority  to  reduce  its  obligations 
under  this  Agreement  unless  it  arises  out  of 
the  Service  Agreement. 

8.  Notices. 

All  notices  and  other  communications 
hereunder  shall  be  in  writing  and  shall  be 
delivered,  or  mailed  by  certified  or  registered 
mail,  as  follows: 

If  to  the  Guarantor 

With  copy  to: 

If  to  the  Authority:  Executive  Director, 
Northeast  Maryland  Waste  Disposal 
Authority,  25  S.  Charles  Street.  Suite  2105, 
Baltimore,  Maryland  21201-3330. 

With  copy  to: 
or  at  such  other  addresses  as  any  party  shall 
furnish  to  the  others  in  %vriting. 

9.  Miscellaneous. 

9.1  The  Authority  or  the  counties  may 
jointiy  or  severally  enforce  the  performance 
and  observance  of  this  Guaranty. 

9.2  No  delay  or  omission  to  exerclte  any 
right,  remedy,  power  or  privilege  accruing 
upon  any  de&ult,  omission  or  feilure  of 
performance  hereunder  shall  imftair  any  such 
right,  remedy,  jxjwer  or  privilege  or  be 
construed  to  be  waiver  thereof,  but  any  such 
right,  remedy,  power  or  privilege  may  be 
exercised  from  time  to  time  and  as  ofren  as 
may  be  deemed  expedient.  In  the  event  any 
provision  contained  in  this  Guaranty  shall  be 
breached  by  the  Guarantor  and  thereafter 
duly  waived  in  writing  by  the  Authority, 
such  waiver  shall  be  limited  to  the  particular 
breach  so  waived  and  shall  not  be  deemed  to 
waive  any  other  breach  hereunder.  No 
waiver,  amendment,  release  or  modification 
of  this  Guaranty  shall  be  established  by 
conduct,  custom  or  course  of  dealing,  but 
solely  by  an  instrument  in  writing  duly 
executed  by  the  Authority. 

9.3  This  Guaranty  may  be  executed 
simultaneously  in  several  counterp>arts,  each 
of  which  shall  be  deemed  an  original,  and  all 
of  which  together  shall  constitute  one  and 
the  same  instrument. 

9.4  The  invalidity  or  unenforceability  of 
any  one  or  more  provisions  of  the  Guaranty 
shall  not  affect  the  validity  or  enforceability 
of  the  remaining  portions  of  this  Guaranty. 

9.5  This  Guaranty  shall  terminate  if  all 
amounts  payable  or  obligations  to  the 
Authority  by  the  Company  under  the  Service 
Agreement  have  been  paid  in  full  or 
performed,  as  the  case  may  be,  in  accordance 
with  the  terms  of  the  Service  Agreement. 

9.6  "This  Guaranty  is  solely  for  the  benefit 
of  the  Counties  and  the  Authority  and  shall 
create  no  rights  in  fevor  of  any  other  person, 
firm,  corporation  or  governmental  entity 
whatsoever. 

In  witness  whereof,  the  Guarantor  has 
caused  this  Guaranty  to  be  signed,  sealed  and 
delivered  on  the  day  and  year  tint  above 
written. 

The  Company  joins  in  the  execution  of  this 
guaranty  only  so  as  to  signify  the  Company's 
acceptance  of  and  consent  to  the 
subordination  provisions  of  Section  4  of  thb 
Guaranty. 


Sdwdule  9  to  Senrioe  Agreement 

Termination  Procedures  and  Costs 

1.  If  the  Authority  exercises  its  right  to 
terminate  this  Agreement  pursuant  to  Section 
6,  then  the  Authority  will  follow  the 
termination  for  convenience  process  as  set 
forth  in  COMAR  21.07.01.12,  which 
regulation  is  attached  hereto. 

Schedule  S  to  Service  Agreement 

Form  of  Performance  Bonds 
Performance  Bond 

Bond  No.  ESD7617301 

Principal:  Sanifill,  Inc./Gamet  of  Maryland 

Business  Address  of  Principal:  2777  Allen 

Parkway,  Suite  #700.  Houston,  TX  77019- 

2155 

Surety:  American  Home  Assurance  Comp>any 
Obligee:  Northeast  Maryland  Waste  Disposal 

Authority 
a  corporation  of  the  State  of  New  York  and 
authorized  to  do  business  in  the  State  of 
Maryland. 

Northeast  Maryland  Waste  Disposal 
Authority  and  Anne  Arimdel  County, 
Maryland  and  Howard  County,  Maryland 

Penal  Sum  of  Bond  (express  in  words  and 
figures):  Six  Million  Seventy  Eight 
Thousand  Six  Hundred  and  no/ 
100 Dollars  ($6,078,600.00) 

Date  of  Contract:  August  8, 1996 

Date  Bond  Executed:  August  6, 1996 
Service  Agreement  to  provide  Waste 

acceptance,  processing,  transportation  and 

disposal. 
Contract  Number    


Know  all  men  by  these  presents.  That  we, 
the  Principal  named  above  and  Surety  named 
above,  are  held  and  firmly  bound  unto  the 
Obligee  named  above  in  tiie  Penal  Sum  of 
this  Performance  Bond  stated  above,  for  the 
payment  of  which  Penal  Sum  we  bind 
ourselves,  our  hein,  executors, 
administrators,  personal  representatives, 
successora,  and  assigns,  jointiy  and  severally, 
firmly  by  these  presents.  However,  where 
Surety  is  composed  of  corporations  acting  as 
co-siueties,  we,  the  co-sureties,  bind 
ourselves,  oiu'  successora  and  assigns,  in 
such  Penal  Sum  jointiy  and  severalty  as  wrell 
as  severally  only  for  the  puxpose  of  allowing 
a  joint  action  or  actions  against  any  or  all  of 
us,  and  for  all  other  purposes  each  co-surety 
binds  itself,  jointiy  and  severally  with  the 
Principal,  for  the  payment  of  such  sum  as 
appeara  above  its  name  below,  but  if  no  limit 
of  liability  is  indicated,  the  limit  of  such 
ability  shall  be  the  full  amount  of  the  Penal 
Sum. 

Whereas,  Principal  has  entered  into  or  will 
enter  into  a  contract  with  the  Northeast 
Maryland  Waste  Disposal  Authority  (the 
"Authority"),  which  contract  is  described 
and  dated  as  shown  above,  and  incorporated 
herein  by  reference.  The  contract  and  all 
items  incorporated  into  the  contract,  together 
with  any  and  all  changes,  extensions  of  time, 
alterations,  modifications,  or  additions  to  the 
contract  or  to  the  work  to  be  p>erformed 
thereunder  or  any  of  them,  or  to  any  other 
items  incorp>orated  into  the  contract  shall 
hereinafter  be  referred  to  as  "the  Agreement" 
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Now,  therefore,  during  the  tenn  of  said 
Agreement,  this  Performance  Bond  shall 
remain  in  full  force  and  e^ct  unless  and 
until  the  following  terms  and  conditions  are 
met: 

1.  Principal  shall  well  and  tiuly  perfonn 
the  Contract:  and 

2.  Principal  and  Surety  shall  comply  with 
the  terms  and  conditions  in  this  Performance 
Bond. 

Whenever  Principal  shall  foe  declared  by 
the  Authority  to  be  in  default  under  the 
Agreement,  the  Surety  may  within  fifteen 
(IS)  days  after  notice  of  de&ult  from  the 
Authority  notify  the  Authority  of  its  election 
to  either  promptly  proceed  to  remedy  the 
default  or  promptly  proceed  to  complete  the 
contract  in  accordance  with  and  subject  to  its 
terms  and  conditions.  In  the  event  the  Surety 
does  not  elect  to  exercise  either  of  the  above 
stated  options,  then  the  Authority  thereupon 
shall  have  the  remaining  contract  work 
completed.  Surety  to  remain  liable  hereunder 
for  all  expenses  of  completion  up  to  but  not 
exceeding  the  penal  sum  stated  above. 

The  Surety  hereby  stipulates  and  agrees 
that  no  change,  extension  of  time,  alteration 
or  addition  to  the  terms  of  the  Agreement  or 
to  the  work  to  be  performed  thereunder  or 
the  Specifications  accom]>anying  the  same 
shall  in  any  way  affect  its  obligations  on  this 
Performance  Bond,  and  it  does  hereby  waive 
notice  of  any  such  change,  extension  of  time, 
alteration  or  addition  to  the  terms  of  the 
Agreement  or  to  the  work  w  to  the 
Specifications. 

This  Performance  Bond  shall  be  governed 
by  and  construed  in  accordance  with  the 
laws  of  the  State  of  Maryland  and  any 
reference  herein  to  Principal  or  Surety  in  the 
singular  shall  include  all  entities  in  the 
plural  who  or  which  are  signatories  imder 
the  Principal  or  Surety  heading  below. 

In  witness  whereof,  Principal  and  Surety 
have  set  their  hands  and  seals  to  this 
Performance  Bond.  If  any  individual  is  a 
signatory  under  the  Principal  heading  below, 
then  each  such  individual  has  signed  below 
on  his  or  her  own  behalf,  has  set  forth  below 
the  name  of  the  firm,  if  any,  in  whose  netme 
he  or  she  is  doing  business,  and  has  set  forth 
below  his  or  her  title  as  a  sole  proprietor.  If 
any  partnership  or  joint  venture  is  a  signatory 
under  the  Principal  heading  below,  then  all 
members  oLeach  such  partnership  or  joint 
venture  have  signed  below,  each  member  has 
set  forth  below  his  or  her  title  as  a  general 
partner,  limited  partner,  or  member  of  joint 
venture,  whichever  is  applicable.  If  any 
corporation  is  a  signatory  under  the  Principal 
or  Surety  heading  below,  then  each  such 
corporation  has  caused  the  following:  the 
corporation's  name  to  be  set  forth  below,  a 
duly  authorized  representative  of  the 
corftoration  to  affix  below  the  corporation's 
seal  and  to  attach  hereto  a  notarized 
corporate  resolution  or  power  of  attorney 
authorizing  such  action,  and  each  such  duly 
authorized  representative  to  sign  below  and 
to  set  forth  below  his  or  her  title  as  a 
representative  of  the  corporation.  If  any 
individual  acts  as  a  witness  to  any  signature 
below,  then  each  such  individual  has  signed 
below  and  has  set  forth  below  his  or  her  title 
as  a  witness.  All  of  the  above  has  been  done 
as  of  the  Date  of  Bond  shown  above. 


In  Presence  of: 


Witness 
Individual  Principal 


In  Presence  of:  Witness 


Partnerahip  Principal 


Name  of  Partnerahip 


Attest:  [Signatiue  Illegible] 


Corporate  Secretary 

Corporate  Principal:  Sanifill,  Inc./Gamet  of 
Maryland 

(Signature  Illegible) 
President/Controller 
Affix  Corporate  Seal 
Witness:  [Signature  Illegible] 

Signature 

(Surety):  American  Home  Assurance 

Company 

Karen  M.  Kellner 
Title:  Attorney-in-Fact 
Affix  Corporate  Seal 

Business  Address  of  Surety:  70  Pine  Street, 
New  York,  NY  10270. 

Bonding  Agent's  name:  Manh  ft 
McLennan,  Inc. 

Agent's  Address:  1000  Louisiana— (MOOO, 
Houston,  TX  77002. 

Approved  as  to  legal  form  and  sufficiency 
this day  of 1996. 

Assistant  Attorney  General 
Endorsemeiit  "A" 

Provided,  however,  that  the  Obligee 
accepts  the  bond  subject  to  the  following 
conditions  and  provisions: 

1.  The  bond  is  for  the  term  beginning 
August  12, 1996  and  ending  August  12, 1997 

2.  The  bond  may  be  extended  for 
additional  term(s)  of  twelve  (12)  months  at 
the  option  of  the  surety,  by  continuation 
certificate  executed  by  the  surety.  At  no  time 
will  the  period  of  exposure  under  the  bonds 
exceed  twelve  (12)  months.  Notification  of 
Non-Renewal  shall  be  given  by  Certified  Mail 
to  the  Obligee  no  later  than  thirty  (30)  days 
prior  to  the  expiration  date  of  the  bonds. 
Failure  of  the  surety  to  issue  a  Continuation 
Certificate  or  otherwise  extend  the  term,  shall 
not  constitute  a  default  under  the 
Performance  Bond. 

3.  In  the  event  of  default  by  the  Principal 
in  performance  of  the  contract  during  the 
term  of  the  bond,  the  surety  shall  be  liable 
only  for  the  loss  to  the  Obligee  due  to  actual 
excess  costs  of  performance  of  the  contract 
up  to  the  termination  of  the  term  of  the 
bonds.  Maximum  aggregate  liability  of  the 
surety  is  limited  to  the  penal  siun  of  the 
bond. 


4.  Any  suit  imder  the  Performance  Bond 
must  be  instituted  before  the  expiration  of 
two  (2)  yeara  from  the  last  day  of  the  term 
of  the  Performance  Bond  and  any 
continuation  hereof.  If  this  limitation  is  made 
void  by  any  law  controlling  the  contract 
therof,  such  limitation  shall  be  deemed  to  be 
amended  to  equal  the  minimum  period  of 
limitation  permitted  by  such  law. 

5.  The  bond  is  to  secure  the  Principal's 
obligation  as  it  relates  to  the  Northeast 
Maryland  Waste  Authority/Sanifill,  Inc- 
Gamet  of  Maryland  Bond  No.  ESD7617301. 

The  Power  of  Attorney  form  from 
American  Home  Assurance  Co.  is  not  being 
published  in  the  Federal  Rflgistar.  A  copy  of 
the  consent  decree  with  this  page  included 
can  be  obtained  from  the  Antitrust  Division, 
Documents  Group  at  325  7th  St.,  N.W.,  Rm 
215.  Washington,  D.C.  20530  or  (202)  514- 
2481 

United  States  District  Court,  Northern 
District  of  Ohio,  Eastern  Division 

United  States  of  America;  State  of  Ohio; 
State  of  Arizona;  State  of  California;  State  of 
Colorado;  State  of  Florida;  Commonwealth  of 
Kentucky;  State  of  Maryland;  State  of 
Michigan;  State  of  New  York; 
Commonwealth  of  Pennsylvania;  State  of 
Texas;  State  of  Washington;  and  State  of 
Wisconsin,  Plainti^,  v.  USA  Waste  Services, 
Inc.;  Dome  Merger  Subsidiary;  and  Waste 
Management,  Inc.,  Defendants.  Civil  Action 
No.  1:98  CV  1616;  Judge  Aldrich.  Filed  July 
23,1998. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(bHh),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  July  16, 1998,  the  United  States, 
and  the  states  of  Ohio,  Arizona, 
California,  Colorado,  Florida,  Maryland, 
Michigan,  New  York,  Texas, 
Washington  and  Wisconsin,  and  the 
commonwealths  of  Kentucky  and 
Pennsylvania  ("the  governments")  filed 
a  civil  antitrust  complaint,  which 
alleges  that  the  proposed  acquisitions  by 
USA  Waste  Services.  Inc.  ("USA 
Waste")  of  Waste  Management,  Inc. 
("WMI")  would  violate  Section  7  of  the 
Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  in  many  markets 
across  the  cotmtry.  USA  Waste  and 
WMI  are  the  two  of  the  most  significant 
competitors  in  commercial  waste 
collection,  or  disposal  of  municipal 
soUd  waste  ("MSW")  (i.e..  operation  of 
landfills,  transfer  stations  and 
incinerators],  or  both  services. 

The  Complaint  alleges  that  a 
combination  of  USA  Waste  and  WMI 
would  substantially  lessen  competition 
in  commercial  waste  collection  services 
in  twelve  higlily  concentrated,  relevant 
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geographic  markets:  Akron,  Cleveland 
and  Columbus,  Ohio;  Allentown  and 
Pittsburgh,  Pennsylvania;  Denver, 
Colorado;  Detroit,  Michigan; 
Gainesville,  Florida:  Houston,  Texas; 
Louisville,  Kentucky;  Portland,  Oregon; 
and  Tucson,  Arizona. 

The  Complaint  alleges  the  merger  also 
would  substantially  lessen  competition 
in  disposal  of  mimidpal  soUd  waste  in 
seventeen  highly  concentrated  markets: 
Akron/Canton,  Cleveland  and 
Columbus,  Ohio;  Baltimore,  Maryland; 
Denver,  Colorado;  Detroit,  Flint,  and 
Northeastern  Michigan;  Houston,  Texas; 
Los  Angeles,  CaUfomia;  Louisville, 
Kentucky;  Miami,  Florida;  Milwaukee, 
Wisconsin;  New  York,  New  York; 
Pittsburgh  and  Philadelphia, 
Pennsylvania;  and  Portland,  Oregon. 

According  to  the  Complaint,  the  loss 
of  competition  would  likely  result  in 
consumers  paying  higher  prices  and 
receiving  fewer  or  lesser  quaUty  services 
for  the  collection  and  disposal  of  waste. 
The  prayer  for  relief  in  the  Complaint 
seeks:  (1)  a  judgment  that  the  proposed 
acquisition  would  violate  Section  7  of 
the  Clayton  Cat;  and  (2)  a  permanent 
injunction  that  would  prevent  USA 
Waste  from  acquiring  control  of  or 
otherwise  combining  its  assets  with 
WMI. 

At  the  same  time  the  suit  was  filed, 
the  governments  also  filed  a  proposed 
settlement  that  would  permit  USA 
Waste  to  complete  its  acquisition  of 
WMI,  but  require  it  to  divest  certain 
waste  collection  and  disposal  assets  in 
such  a  way  as  to  preserve  competition 
in  the  affected  markers.  This  settlement 
consists  of  a  Hold  Separate  Stipulation 
and  Order,  proposed  Final  Judgment, 
and  a  letter  that  outlines  defendants' 
views  as  to  which  commercial  waste 
collection  routes  should  be  divested  and 
that  sets  forth  the  standard  by  which  the 
governments  determined  whether  routes 
that  serve  a  given  geographic  area 
should  be  divested  under  the 
Judgment.  > 


>  A  copy  of  this  correspondence  appears  in 
Appendix  B.  Defendants  are  required  to  divest  front 
end  loader  CFEL]  commercial  waste  collection 
routes  that  serve  certain  geographic  areas  specified 
in  the  Judgment  Since  some  FEL  routes  may  serve 
more  than  one  area,  the  govenunents  agreed  to 
apply  a  de  minimis  standard  for  determining 
whether  defendants'  routes  that  serve  a  given  area 
ai«  subject  to  divestiture  under  the  Judgment  If  a 
defendant's  FEL  route  obtained  10%  or  more  of  its 
ccHnmercial  revenues  form  a  geographic  area  set 
forth  in  the  Judgment,  S§IIP)(1H12),  in  the  route's 
most  recent  year  of  operation,  defendants  must 
divest  the  FEL  route.  Applying  this  rule  in  Detroit, 
for  instance,  would  require  defendants  to  divest  any 
WMI  FEL  commercial  route  from  which  10  percent 
or  more  of  its  revenues  derive  from  customers 
located  in  either  the  City  of  Detroit  or  Wayne 
County,  MI. 

DefendanU  USA  Waste  and  WMI  have 
specifically  identified  and  listed  the  FEL 


The  proposed  Final  Judgment  orders 
USA  Waste  and  WMI  to  divest 
commercial  waste  collection  routes  in 
each  of  the  relevant  areas  in  which  the 
Complaint  alleges  the  merger  would 
substantially  reduce  competition  in 
commercial  waste  collection  services.  In 
addition,  the  Judgment  orders  USA 
Waste  and  WMI  to  divest  landfilb, 
transfer  stations,  or  disposal  rights  in 
such  faciUties  in  each  of  the  relevant 
markets  in  which  the  merger  would 
substantially  reduce  competition  in 
disposal  of  municipal  soUd  waste.  (A 
summary  of  the  commercial  waste 
collection  and  waste  disposal  assets  that 
defendants  must  divest  pursuant  to  the 
Judgment  appears  below  in  Appendix 
A.)  USA  Waste  and  WMI  must  complete 
their  divestitures  of  the  waste  collection 
and  disposal  assets  within  120  days,  or 
five  days  after  entry  of  the  Final 
Judgment,  whichever  is  later. 

Tne  Hold  Separate  Stipulation  and 
Order  ("Hold  Separate  Order")  and  the 
proposed  Final  Judgment  ensure  that 
imtil  the  divestitures  mandated  by  the 
Judgment  are  accompUshed,  the 
currently  operable  waste  collection  and 
disposal  assets  that  are  to  be  divested, 
whether  owned  by  USA  Waste  or  WMI, 
will  be  maintained  and  operated  as 
saleable,  economically  viable,  ongoing 
concerns,  with  competitively  sensitive 
business  information  and  decision- 
making divorced  fiom  that  of  the 
combined  company.  USA  Waste  and 
WMI  will  appoint  a  person  or  persons 
to  manage  the  operations  to  be  divested 
and  ensure  the  parties'  compUance  with 
the  requirements  of  the  proposed 
Judgment  and  Hold  Separate  Order. 

loe  parties  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  after  compUance  with  the 
APPA.  Entry  of  the  proposed  Judgment 
would  terminate  this  action,  except  that 
the  Court  would  retain  jurisdiction  to 
construe,  modify  or  enforce  the 
provisions  of  the  proposed  Judgment 
and  to  punish  violations  thereof. 

n.  Descrqption  of  the  Events  Giving  Rise 
to  the  Vicriation  Alleged  in  the 
QHnpleint 

A.  The  Defendants  and  the  Proposed 
Transaction 

USA  Waste  is  the  third  largest  waste 
collection  and  disposal  firm  in  the 
United  States.  Based  in  Houston,  Texas, 
it  provides  waste  collection  and 
disposal  services  throughout  the 
country,  hi  1997,  USA  Waste's  total 
operating  revenues  exceeded  $2.6 
biUion. 


commercial  routes  they  believe  must  be  divested 
under  the  Judgment  The  governments,  however, 
have  not  verified  defendants'  representations. 


WMI,  based  in  Oak  Brook,  Illinois,  is 
the  nation's  largest  waste  collection  and 
disposal  firm,  it  also  provides  waste 
collection  and  disposial  services 
throtighout  the  country,  often  in  direct 
competition  with  USA  Waste.  In  1997, 
WMI  had  total  operating  revenues  of 
over  $9  bilUon. 

In  March  1998,  USA  Waste 
announced  its  agreement  to  acquire 
WMI  in  a  stock  transaction  worth  nearly 
$14  bilUon.  This  transaction,  which 
would  combine  two  of  the  nation's 
largest  waste  collection  and  disposal 
firms  and  substantially  increase 
concentration  in  a  number  of  already 
highly  concentrated,  difficult-to-enter 
markets,  precipitated  the  governments' 
suit. 

B.  The  Competitive  Effects  of  the 
Transaction 

Waste  collection  firms,  or  "haulers," 
contract  to  collect  municipal  soUd  waste 
("MSW")  from  residential  and 
commercial  customers;  they  transport 
the  waste  to  private  and  public  disposal 
faciUties  (e.g.,  transfer  stations, 
incinerators  and  landfills),  which,  for  a 
fee,  process  and  legaUy  dispose  of 
waste.  USA  Waste  and  WMI  compete  in 
operating  waste  coUection  routes  and 
waste  disposal  faciUties. 

1.  The  Effects  of  the  Transaction  on 
Competition  in  the  Markets  for 
Commercial  Waste  Collection 

Commercial  waste  collection  is  the 
collection  of  MSW  from  conunerdal 
businesses  such  as  office  and  apartment 
buildings  and  retail  estabUshments  (e.g., 
stores  and  restaivants)  for  shipment  to, 
and  disposal  at,  an  approved  disposal 
faciUty.  Because  of  the  type  and  volume 
of  waste  generated  by  commercial 
accoimts  and  the  frequency  of  service 
required,  haulers  organize  commercial 
accounts  into  special  routes,  and  use 
specialized  equipment  to  store,  collect 
and  transport  waste  from  these  accounts 
to  approved  disposal  sites.  This 
equipment — one  to  ten  cubic  yard 
containers  for  waste  storage,  and  front- 
end  loader  vehicles  for  collection  and 
transportation — ^is  uniquely  weU  suited 
to  commercial  waste  collection  service. 
Providers  of  other  types  of  waste 
collection  services  (e.g.,  residential  and 
roU-off  services)  are  not  good  substitutes 
for  commercial  waste  coUection  firms. 
In  their  waste  coUection  efforts,  other 
firms  use  different  waste  storage 
equipment  (e.g.,  garbage  cans  or  semi- 
stationary  roU-off  containers)  and 
different  vehicles  (e.g.,)  rear-  or  side- 
load  trucks),  which  for  a  variety  of 
reasons,  cannot  be  conveniently  or 
efficiently  used  to  store,  coUect  or 
transport  waste  generated  by 
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commercial  accounts,  and  hence,  are 
rarely  used  on  commercial  waste 
collection  routes.  For  purposes  of 
antitrust  analysis,  commercial  waste 
collection  constitutes  a  line  of 
commerce,  or  relevant  service,  for 
analyzing  the  effects  of  the  merger. 

The  Complaint  alleges,  that  provision 
of  commercial  waste  collection  services 
takes  place  in  compact,  highly  localized 
geographic  markets,  it  is  expensive  to 
ship  waste  long  distances  in  either 
collection  or  disposal  operations.  To 
minimize  transportation  costs  and 
maximize  the  scale,  density,  and 
efficiency  of  their  waste  collection 
operations,  commercial  waste  collection 
firms  concentrate  their  customers  and 
collection  routes  in  small  areas,  often 
limited  to  metropolitan  area.  Firms  with 
operations  concentrated  in  distant  area 
cannot  easily  compete  against  firms 
whose  routes  and  customers  are  locally 
based.  Sheet  distance  may  significantly 
limit  a  distant  firm's  ability  to  provide 
commercial  waste  collection  service  as 
frequently  or  conveniently  as  that 
offered  by  local  firms  with  nearby 
routes.  Also,  local  commercial  waste 
collection  firms  have  significant  cost 
advantages  over  other  firms,  and  can 
profitably  increase  their  charges  to  local 
commercial  customers  without  losing 
significant  sales  to  firms  outside  the 
area. 

Applying  that  analysis,  the  Complaint 
alleges  that  twelve  areas — ^Akron, 
Cleveland  and  Colimibus,  Ohio; 
Allentown  and  Pittsburgh, 
Pennsylvania;  Denver,  Colorado; 
Detroit,  Michigan;  Gainesville,  Florida; 
Houston,  Texas;  Loiusville,  Kentucky; 
Portland,  Oregon;  and  Tucson. 
Arizona— constitute  sections  of  the 
country,  or  relevant  geographic  markets, 
for  the  purpose  of  assessing  the 
competitive  effects  of  a  combination  of 
USA  Waste  and  WMI  in  the  provision 
of  commercial  waste  collection  services. 
In  each  of  these  markets,  USA  Waste 
and  MWI  are  two  of  the  largest 
competitors,  and  the  combined  firm 
would  command  from  50  to  90  percent 
or  more  of  total  market  revenues.  These 
twelve  commercial  waste  collection 
markets  generate  from  $2  million  to  well 
over  $45  million  in  annual  revenues. 

Significant  new  entry  into  these 
markets  would  be  difficult,  time 
consuming,  and  is  imlikely  to  occur 
soon.  Many  customers  of  commercial 
waste  collection  firms  have  entered  into 
"evergreen"  contracts,  tying  them  to  a 
market  incumbent  for  indefinitely  long 
periods  of  time.  In  competing  for 
uncommitted  customers,  market 
incumbents  can  price  discriminate,  i.e., 
selectively  (and  temporarily)  charge 
imbeatably  low  prices  to  customers 


targeted  by  entrants,  a  tactic  that  would 
strongly  discourage  a  would-be 
competitor  from  competing  for  such 
accounts,  which,  if  won,  may  be  very 
unprofitable  to  serve.  The  existence  of 
long  term  contracts  and  price 
discrimination  substantially  increases 
any  would-be  new  entrant's  costs  and 
time  necessary  for  it  to  build  its 
customer  base  and  obtain  efficient  scale 
and  route  density  to  become  an  effective 
competitor  in  the  market. 

The  Complaint  alleges  that  a 
combination  of  USA  Waste  and  WMI 
would  likely  lead  to  an  increase  in 
prices  charged  to  consumers  of 
commercial  waste  collection  services. 
The  acquisition  would  diminish 
competition  by  enabling  the  few 
remaining  competitors  to  engage  more 
easily,  frequently,  and  effectively  in 
coordinated  pricing  interaction  diat 
harms  consumers.  This  is  especially 
troublesome  in  markets  where  entry  has 
not  proved  an  effective  deterrent  to  the 
exercise  of  market  power. 

2.  The  Effects  of  the  Transaction  on 
Competition  in  the  Markets  for  Disposal 
of  Municipal  Solid  Waste 

A  number  of  federal,  state  and  local 
safety,  environmental,  zoning  and 
permit  laws  and  regulations  dictate 
critical  aspects  of  storage,  handling, 
transportation,  processing  and  disposal 
of  MSW.  MSW  can  only  be  sent  for 
disposal  to  a  transfer  station,  sanitary 
landfill,  or  incinerator  permitted  to 
accept  MSW.  Anyone  who  attempts  to 
dispose  of  MSW  in  a  facility  that  has  not 
been  approved  for  disposal  of  such 
waste  risks  severe  civil  and  criminal 
penalties.  Firms  that  compete  in  the 
disposal  of  MSW  can  profitably  increase 
their  charges  to  haulers  for  disposal  of 
MSW  without  losing  significant  sales  to 
other  firms.  For  these  reasons,  there  are 
no  good  substitutes  for  disposal  of 
MSW. 

Disposal  of  MSW  tends  to  occur  in 
highly  localized  markets.  ^  Disposal 


'Though  disposal  of  municipal  solid  waste  is 
primarily  a  local  activity,  in  some  densely 
populated  urban  areas  there  are  few,  if  any,  local 
landfills  or  incinerators  available  for  final  disposal 
of  waste.  In  these  areas,  transfer  stations  are  the 
principal  disposal  option.  A  transfer  station 
collects,  processes  and  temprarily  stores  waste  for 
later  bulk  shipment  by  truck,  rail  or  barge  to  a  more 
distant  disposal  site,  typically  a  sanitary  landfill,  for 
final  disposal.  In  such  markets,  local  transfer 
stations  compete  for  municipal  solid  waste  for 
processing  and  temporary  storage,  and  sanitary 
landfills  may  comi>ete  in  a  broader  regional  market 
for  permanent  disposal  of  area  waste. 

The  Ojmplaint  in  this  case  alleges  that  in  three 
relevant  areas— New  York,  NY;  Baltimore,  MD;  and 
Philadelphia,  PA — transfer  stations  are  the 
principal  method  for  disposal  of  MSW.  In  other 
markets  [e.g.,  Miami,  Louisville,  Akron,  Cleveland 
and  Columbus),  distant  landfills  may  compete  with 
local  disposal  facilities  (incinerators  or  landfills) 


costs  are  a  significant  component  of 
waste  collection  services,  often 
comprising  40  pe'rcent  or  more  of 
overall  operating  costs.  It  is  expensive  to 
transport  waste  significant  distances  for 
disposal.  Consequently,  waste  collection 
firms  strongly  prefer  to  send  waste  to 
local  disposal  sites.  Sending  a  vehicle  to 
dump  waste  at  a  remote  landfill 
increases  both  the  actual  and 
opportunity  costs  of  a  hauler's 
collection  service.  Natural  and  man- 
made  obstacles  (e.g.,  mountains  and 
traffic  congestion),  sheer  distance  and 
relative  isolation  from  population 
centers  (and  collection  operations)  all 
substantially  limit  the  ability  of  a 
remote  disposal  site  to  compete  for 
MSW  from  closer,  more  accessible  sites.  ~ 
Thus,  waste  collection  firms  will  pay  a 
premium  to  dispose  of  waste  at  more 
convenient  and  accessible  sites. 
Operators  of  such  disposal  facilities 
can — and  do — price  cUscriminate,  i.e., 
charge  higher  prices  to  customers  who 
have  fewer  local  options  for  waste 
disposal. 

For  these  reasons,  the  Complaint 
alleges  that,  for  purposes  of  anitrust 
analysis,  seventeen  areas — Akion/ 
Canton,  Cleveland  and  Columbus,  OH; 
Baltimore,  MD;  Denver,  CO;  Detroit, 
Flint,  and  Northeastern  Michigan; 
Houston,  TX;  Los  Angeles,  CA; 
Louisville,  KY;  Miami,  FL;  Milwaukee. 
WI;  New  York,  NY;  Pittsburgh  and  • 
Philadelphia,  PA;  and  Portland,  OR— 
are  relevant  geographic  markets  for 
disposal  of  municipal  solid  waste.  In 
each  of  these  markets,  USA  Waste  and 
WMI  are  two  of  only  a  few  significant 
competitors.  Their  combination  would 
command  from  over  50  to  well  over  90 
percent  of  disposal  capacity  for 
municipal  solid  waste,  in  markets  that 
generate  annual  disposal  revenues  of 
itom  $10  million  to  over  $200  million 
annually. 

Entry  into  the  disposal  of  municipal 
solid  waste  is  difficult.  Government 
permitting  laws  and  regulations  make 
obtaining  a  permit  to  construct  or 
expand  a  disposal  site  an  expensive  and 
time-consuming  task.  Significant  new 
entry  into  these  markets  is  unlikely  to 
occur  in  any  reasonable  period  of  time, 
and  is  not  likely  to  prevent  exercise  of 
market  power  after  the  acquisition. 

In  each  listed  market,  USA  Waste's 
acquisition  of  WMI  would  remove  a 
significant  competitor  in  disposal  of 


through  the  use  of  transfer  stations.  Regional 
landfills  also  compete  for  permanent  disposal  of 
waste  from  these  areas.  In  some  areas,  however,  the 
proposed  Final  Judgment  requires  defendants  to 
divest  transfer  stations  because  such  divestures  may 
aid  in  the  competitive  viability  of  a  companion 
landfill,  the  divestiture  of  which,  the  governments 
believe,  is  essential  for  effective  relief. 
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municipal  solid  waste.  With  the 
elimination  of  WMI,  market  incumbents 
will  no  longer  compete  as  aggressively 
since  they  will  not  have  to  worry  about 
losing  busines  to  WMI.  The  resulting 
substantial  increase  in  concentration, 
loss  of  competition,  and  absence  of 
reasonable  prospect  of  significant  new 
entry  or  expansion  by  market 
incumbents  likely  ensure  that 
consumers  will  pay  substantially  higher 
prices  for  disposal  of  MSW,  collection 
of  commercial  waste,  or  both,  following 
the  acquisition. 

III.  Explanation  of  the  Proposed  Final 
Judgment 

The  relief  described  in  the  proposed 
Final  Judgment  will  eliminate  the 
anticompetitive  effect  of  the  acquisition 
in  commercial  waste  collection  in  and 
disposal  of  MSW  from  the  relevant 
markets  by  establishing  new, 
independent  and  economically  viable 
competitors  in  each  affected  market. 
The  proposed  Final  Judgment  requires 
USA  Waste  and  WMI.  within  120  days 
after  the  filing  of  the  Complaint  in  this 
matter,  or  five  days  after  notice  of  the 
entry  of  this  Final  Judgment  by  the 
Court,  whichever  is  later,  to  sell  certain 
commercial  waste  collection  assets 
("Relevant  Hauling  Assets")  and 
disposal  assets  ("Relevant  Disposal 
Assets")  as  viable,  ongoing  businesses  to 
a  purchaser  or  purchasers  acceptable  to 
the  United  States,  in  its  sole  discretion, 
after  consultation  with  the  relevant 
state.  The  collection  assets  to  be 
divested  include  front-end  loader 
commercial  waste  collection  routes, 
trucks  and  customer  lists.  The  disposal 
assets  to  be  divested  include  landfills, 
transfer  stations,  disposal  rights  in  such 
facilities,  and  certain  other  assets  (e.g., 
leasehold  and  renewal  rights  in  the 
particular  landfill  or  transfer  station,^ 
garages  and  offices,  trucks  and  vehicles, 
scales,  permits,  and  intangible  assets 
such  as  landfill  or  transfer  station- 
related  customer  lists  and  contracts). 

If  USA  Waste  and  WMI  cannot 
accomplish  the  divestitures  within  the 
prescribed  time,  the  Final  Judgment 
provides  that,  upon  application  of  the 
United  States,  the  Court  will  appoint  a 
trustee  to  complete  the  divestiture  of 
each  relevant  disposal  asset  or  relevant 
hauling  asset  not  sold.  The  proposed 
Final  Judgment  provides  that  the  assets 
must  be  divested  in  such  a  way  as  to 
satisfy  the  United  States,  in  its  sole 
discretion,  after  consultation  with  the 
relevant  state,  that  the  assets  can  and 
will  be  used  by  the  purchaser  as  part  of 
a  viable,  ongoing  business  or  businesses 
engaged  in  waste  collection  or  disposal 
that  can  compete  effectively  in  the 
relevant  area.  Defendants  must  take  all 


reasonable  steps  necessary  to 
accomplish  the  divestitures,  and  shall 
cooperate  with  bona  ftde  prospective 
purchasers  and,  if  one  is  appointed, 
with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that  USA 
Waste  and  WMI  will  pay  all  costs  and 
expenses  of  the  trustee.  The  trustee's 
commission  will  be  structured  so  as  to 
provide  an  incentive  for  the  trustee 
based  on  the  price  obtained  and  the 
speed  with  which  the  divestitures  are 
accomplished.  After  his  or  her 
appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestitures.  At  the  end  of  six  months, 
if  the  divestitures  have  not  been 
accomplished,  the  trustee  and  the 
parties  will  make  recommendations  to 
the  Court  which  shall  enter  such  orders 
as  appropriate  in  order  to  carry  out  the 
purpose  of  the  trust,  including 
extending  the  trust  or  the  term  of  the 
trustee's  appointment. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  §  15)  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act  (15  U.S.C.  §  16(a)),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
lawsuit  that  may  be  brought  against 
defendant. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgn^ent 

-The  United  States  and  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  vdthdrawn  its  consent. 
The  APPA  conditions  entry  of  the 
decree  upon  the  Court's  determination 
that  the  proposed  Final  Judgment  is  in 
the  public  interest. 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  sixty  (60)  days  of 


the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Judgment  at 
any  time  prior  to  entry.  The  comments 
and  the  response  of  the  United  States 
will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 
Written  comments  should  be  submitted 
to:  J.  Robert  Kramer  n.  Chief,  Litigation 
II  SiBCtion,  Antitrust  Division,  United 
States  Department  of  Justice,  1401  H 
Street,  NW,  Suite  3000,  Washington,  DC 
20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits 
against  defendants  USA  Waste  and 
WMI.  The  United  States  could  have 
brought  suit  and  sought  preliminary  and 
permanent  injunctions  against  USA 
Waste's  acquisition  of  WMI.  The  United 
States  is  satisfied,  however,  that 
defendants'  divestiture  of  the  assets 
described  in  the  Judgment  will 
establish,  preserve  and  ensure  viable 
competitors  in  each  of  the  relevant 
markets  identified  by  the  governments. 
To  this  end,  the  United  States  is 
convinced  that  the  proposed  relief,  once 
implemented  by  the  Court,  will  prevent 
USA  Waste's  acquisition  of  WMI  from 
having  adverse  competitive  effects. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  pubUc  interest."  In 
making  that  determination,  the  court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgpnent,  including  termination  of 
alleged  violations,  provisions  for 
enforcement  and  modification,  duration 
or  relief  sought,  anticipated  effects  of 
alternative  remedies  actually 
considered,  and  any  other 
considerations  bearing  upon  the 
adequacy  of  such  judgment; 
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(2)  The  impact  of  entry  of  such 
judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury  from 
the  violations  set  forth  in  the  complaint 
including  consideration  of  the  public 
benefit,  if  any,  to  be  derived  from  a 
detennination  of  the  issues  at  trial. 

15  U.S.C.  §  16(e)  (emphasis  added). 
As  the  Court  of  Appeals  for  the  District 
of  Colimibia  Circuit  recently  held,  the 
APPA  permits  a  court  to  consider, 
among  other  things,  the  relationship 
between  the  remedy  secured  and  the 
specific  allegations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft,  56  F.3d  1448  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  3  Rather. 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  comf>etitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances.      —  _ 

United  States  v.  Mid-America  - 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988)  quoting  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied,  454  U.S.  1083  (1981); 
see  also,  Microsoft,  56  F.Sd  1448  (D.C. 
Cir.  1995).  Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 


'  119  Cong.  Rec.  24598  (1973).  See,  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D.  Mau. 
1975).  A  "public  interest"  detemiination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  flled 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C  §  16(f).  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  signiHcant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See,  H.R.  93-1463,  93rd 
Cong.  2d  Sess.  8-9.  reprinted  in  (1974)  U.S.  Code 
Cong,  k  Ad.  News  6535,  6538. 


breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  imdermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.* 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  fi^e  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted."  * 

Vni.  Deteiminative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  July  22. 1998. 

Respectfully  submitted, 
Anthony  E.  Harris, 

Illinois  Bar  No.  1133713.  U.S.  Department 
of  Justice.  Antitrust  Division,  Litigation  U 
Section.  1401  H  Street,  NW.  Suite  3000. 
Washin^on.  DC  20530.  (202)  307-S583. 

Appendix  A — Summary  of  Waste  Disposal 
and  Collection  Assets  That  Must  be  Divested 
Under  the  Proposed  Final  Judgment 

n.  Waste  Disposal  Assets 

The  proposed  Final  Judgment  (§§  11(C)(1) 
and  (2),  IV  and  V)  requires  USA  Waste  and 
WMI  to  divest  certain  "relevant  disposal 
assets."  In  general,  this  means,  with  respect 
to  each  landfill  or  transfer  station,  all  tangible 
assets,  including  the  garage  and  related 
fiacilities;  offices;  landfill-related  or  transfer 
station-fslated  assets  including  capital 
equipment,  trucks  and  other  vehicles,  scales, 
permits,  and  supplies,  and  all  intangible 
assets  of  the  landfill  or  transfer  station, 
including  landfill-related  or  transfer  station- 
related  customer  lists,  contracts,  and 
accounts,  or  options  to  piut:hase  any 
adjoining  property.  The  list  of  disposal 


♦  United  States  v.  Bechtel,  648  F.2d  at  666 
(citations  omitted)  (emphasis  added);  see  United 
States  v.  BNS,  Inc..  858  F.2d  at  463;  United  States 
v.  National  Broadcasting  Co.,  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978);  United  States  v.  Gillette  Co., 
406  F.  Supp.  at  716.  See  also  United  States  v. 
American  Cyanamid  Co.,  719  F.2d  at  565. 

*  United  States  v.  American  Tel.  and  Tel.  Co.,  552 
F.  Supp.  131, 150  P.D.C.  1982),  aff'd  sub  nom. 
Maryland  v.  United  States,  460  U.S.  1001  (1983) 
quoting  United  States  v.  Gillette  Co..  supra.  406  F. 
Supp.  at  716;  United  States  v.  Alcan  Aluminum, 
Ud.,  605  F.  Supp.  619.  622  (W.D.  Ky  1985). 


facilities  that  must  be  divested  includes 
properties  and  permits  in  the  following 
locations,  under  the  listed  terms  and 
conditions: 

A.  Landfills  and  Airspace  Disposal  Rights 

1.  Akron/Canton,  OH 

WMI's  Countrywide  R&D  Landfill,  located 
at  3619  Gracemont  Street.  SW,  East  Sparta, 
OH  44626  (known  as  the  "Countrywide 
Landfill"); 

2.  Columbus,  OH 

USA  Waste's  Pine  Grove  Landfill,  located 
at  5131  Drinkle  Road,  SW,  Amanda,  OH 
43102; 

3.  Denver,  CO 

USA  Waste's  Front  Range  Landfill,  located 
at  1830  County  Road  5,  Erie,  CO  80516-8005; 
and  at  purchaser's  option,  a  two-year  waste 
supply  agreement  that  would  require 
deiiandants  to  dispose  of  a  minimum  of  150 
tons/day  of  waste  at  the  Front  Range  Landfill, 
at  dispcKsal  fees  to  be  negotiated  between 
purchaser  and  defendants; 

4.  Detroit,  MI 

USA  Waste's  Carleton  Farms  Landfill, 
located  at  28800  Clark  Road,  New  Boston, 
MI,  subject  to  two  conditions,  viz,  USA 
Waste's  obligations  to  (1)  dispose  of  ash  fit>m 
the  Greater  Detroit  Resource  Recovery 
Center's  incinerator  at  a  separate  monofiU 
cell  on  this  site  pursuant  to  an  existing 
contract,  and  (2)  dispose  of  waste  from  the 
Greater  Detroit  Resource  Recovery  Center's 
bypass  transfer  station  at  this  landfill,  until 
defendants  transfer  such  obligation  to 
another  landfill,  which  they  shall  use  their 
best  efforts  to  accomplish  expeditiously; 

5.  Flint,  MI 

USA  Waste's  Brent  Run  Landfill,  located  at 
Vienna  Road,  Montrose  Township,  Genesee 
County,  MI; 

6.  Houston,  TX 

(1)  USA  Waste's  Brazoria  County  Landfill, 
located  at  10310  FM-523.  Angleton,  TX 
77515;  and 

(2)  Airspace  disposal  rights  at  WMI's 
Security  Landfill,  located  at  19248  Highway 
105E,  Cleveland,  TX,  or  WMI's  Atascocita 
Landfill,  located  at  2020  Atascocita  Road, 
Humble,  TX,  or  both,  pursuant  to  which 
defendants  will  sell  to  one  or  more 
purchasers  rights  to  dispose  of  at  least  3.0 
million  tons  of  waste,  over  a  ten-year  period. 

7.  Los  Angeles,  CA 

USA  Waste's  Chiquita  Canyon  Landfill, 
located  at  29201  Henry  Mayo  Drive, 
Valencia,  CA  91355; 

8.  Louisville.  KY 

USA  Waste's  Valley  View  Landfill,  located 
at  9120  Sulphur  Road,  Sulphur,  KY  40070; 

9.  Miami,  FL 

Airspace  disposal  rights  at  USA  Waste's 
Okeechobee  Landfill,  controlled  by  a 
subsidiary  of  USA  Waste,  and  located  at 
10800  NE  128th  Avenue,  Okeechobee,  FL 
34972,  ptirsuant  to  which  defendants  will 
sell  a  total  of  4.3  million  tons  of  airspace, 
over  a  20-year  time  period,  to  one  or  more 
purchasers. 
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10.  Milwaukee.  WI 

USA  Waste's  Kestrel  Hawk  Landfill, 
located  at  1989  Oakes  Road,  Racine,  WI 
53406;  and  WMI's  Mallard  Ridge  Landfill, 
located  at  W.  8470  State  Road  11,  Delavan, 
WI  53115; 

11.  New  York.  NY/Philadelphia,  PA 
WMI's  Modem  Landfill  &  Recycling, 

located  at  4400  Mt.  Piscah  Road,  York,  PA 
17402,  and  known  as  the  "Modem  Landfill"; 

12.  Northeast  Michigan 

USA  Waste's  Whitefeather  Landfill,  located 
at  2401  Whitefeather  Road,  Pinconning,  MI; 
and  Elk  Run  Sanitary  Landfill,  located  at 
20676  Five  Mile  Hig^%vay,  Onaway.  MI; 

13.  Pittsburgh,  PA 

WMI's  Green  Ridge  Landfill,  located  at  717 
East  Huntington  Landfill  Road,  Scottsdale, 
PA  15683  (variously  known  as  the  "Green 
Ridge  Landfill,"  the  "YfcS  Landfill,"  or  the 
"Greenridge  Reclamation  Landfill"); 

14.  Portland.  OR 

USA  Waste's  North  WASCO  Landfill, 
located  at  2550  Steele  Road,  The  Dalles.  OR 
97058;  and 

B.  Transfer  Stations,  Disposal  Rights  and 
Throughput  Agreements 

1.  Akron/Canton.  OH 

Throu^out  disposal  rights  of  a  maximum 
of  400  tons/day  of  waste,  for  a  ten-year  time 
period,  at  WMI's  Akron  Central  Transfer 
Station,  located  at  389  Fountain  Street, 
Akron,  OH,  under  the  following  terms  and 
conditions; 

(a)  The  purchaser  (or  its  designee)  can 
deliver  waste  to  the  Akron  Central  Transfer 
Station  for  processing  and,  at  the  purchaser's 
option,  load  the  processed  waste  into  the 
purchaser's  (or  its  designee's)  vehicles  for 
disposal; 

(b)  For  each  purchaser  of  such  disposal 
ri^ts  (or  its  designee),  defendants  must 
commit  to  operate  the  listed  Akron  Central 
Transfer  Station's  gate,  scale  house,  and 
disposal  area  under  terms  and  conditions  no 
less  fevorable  than  those  provided  to 
defendants'  own  vehicles  or  to  the  vehicles 
of  any  mujiicipality  in  Ohio,  except  as  to 
price  and  crecUt  terms; 

2.  Baltimore.  MD 

Disposal  rights  of  at  least  600  tons  of 
waste/day,  pursuant  to  which  defendants 
will  sell  to  one  or  more  purchasers  rights  to 
dispose,  for  a  five-year  time  period,  under  the 
following  terms  and  conditions: 

(a)  The  purchasers)  or  its  designee(s)  may 
dispose  of  waste  at  any  one  or  any 
combination  of  the  following  fecilities.  as 
specified  in  its  purchase  agreement: 
Southwest  Resource  Recovery  Facility 
(known  as  "Baltimore  RESCO"  or 
"BRESCO"),  located  at  1801  Annapolis  Road, 
Baltimore,  MD  21230;  Baltimore  County 
Resource  Recovery  Facility,  located  at  10320 
York  Road,  Cockeysville,  MD;  Western 
Acceptance  Facility,  located  at  3310 
Trensway  Road,  Baltimore,  MD;  or  Annapolis 
Junction  Transfer  Station,  located  at  8077 
Brock  Bridge  Road,  Jessup,  MD  20794.  If 
more  than  one  person  purchases  the  disposal 
rights,  the  minimum  daily  disposal  rates,  and 


the  total  of  all  purchasers'  maximiun  disposal 
amoimts  at  all  fecilities  specified  shall  be  no 
less  than  600  tons/day; 

(b)  For  each  purchaser  of  disposal  rights  (or 
its  designee),  defendants  must  commit  to 
operate  the  listed  Baltimore,  MD  area 
fecilities'  gates,  scale  houses,  and  disposal 
areas  under  terms  and  conditions  no  less 
fevorable  than  those  provided  to  defendants' 
own  vehicles  or  to  the  vehicles  of  any 
municipality  in  Maryland,  except  as  to  price 
and  credit  terms; 

3.  Cleveland,  OH 

At  purchaser's  option,  either  USA  Waste's 
Newburgh  Heights  Transfer  Station,  located 
at  3227  Harvard  Road,  Newburgh  HeighU, 
OH  44105  (known  as  the  "Harvard  Road 
Transfer  Station");  or  all  of  WMI's  right,  title 
and  interest  in  the  Strongsville  Transfer 
Station,  located  at  16099  Foltz  Industrial 
Parkway,  Strongsville,  OH;  provided, 
however,  that  the  City  of  Strongsville,  owner 
of  the  transfer  station,  approves  such  sale  or 
assignment.  Defendants  will  exercise  their 
best  efforts  to  secure  the  assignments  to  the 
purchaser  of  all  their  rights,  title  and  their 
interests  in  the  Strongsville  Transfer  Station, 
and  in  the  event  the  purchaser  selects 
Strongsville,  defendants  will  not  reacquire 
any  right,  title  or  interest  in  the  Strongsville 
transfer  station.  If  the  contract  is  not  assigned 
defendants  will  enter  into  a  disposal  rights 
agreement  with  the  purchaser  (or 
purchasers),  which  will  provide,  in  effect, 
that  the  puiY±aser(s)  will  enjoy  all  disposal 
rights  and  privileges  now  enjoyed  by 
defendants  at  the  Strongsville  Transfer 
Station,  and  that  defendants  will  operate  the 
fecility's  gate,  scale  house,  and  disposal  areas 
under  terms  and  conditions  no  less  favorable 
than  those  provided  to  defendants'  own 
vehicles  or  to  the  vehicles  of  any 
municipality  in  Ohio,  except  as  to  price  and 
credit  terms; 

4.  Columbus,  OH 

WMI's  Reynolds  Road  Transfer  Station, 
located  at  805  Reynolds  Avenue,  Columbus, 
OH  43201; 

5.  Detroit,  MI 

WMI's  Detroit  Transfer  Station,  located  at 
12002  Mack  Avenue,  Detroit,  MI  48215; 

6.  Houston,  TX 

USA  Waste's  Hardy  Road  Transfer  Station, 
located  at  18784  East  Hardy,  Houston,  TX; 

7.  Louisville,  KY 

USA  Waste's  Popular  Level  Road  Transfer 
Station,  located  at  4446  Poplar  Level  Road, 
Louisville,  KY; 

8.  Miami,  FL 

All  USA  Waste's  right,  title,  and  interest  in 
the  Reuters  Transfer  Station  Rights,  as 
conveyed  to  Chambers  Waste  Systems  of 
Florida,  a  subsidiary  of  USA  Waste,  pursuant 
to  the  Final  Judgment  in  United  States  v. 
Reuter  Recycling  of  Florida.  Inc..  1996-1 
Trade  Cas.  (OCH)  1  71.353  (D.D.C.  1996); 

9.  New  York,  NY 

(a)  WMI's  SPM  Transfer  Station,  located  at 
912  east  132nd  Street,  Bronx,  NY  10452,  and 
all  rights  and  interests,  legal  or  otherwise, 
that  WMI  now  enjoys,  has  had  or  made  use 
of  out  of  the  SPM  Transfer  Station,  to  deliver 


waste  by  truck  to  rail  siding  at  the  Oak  Point 
Rail  Yard  in  the  Bonx,  NY,  and  at  the  Harlem 
River  Yards  fecility,  located  at  St.  Ann's  and 
Lincoln  Avenues  at  132nd  Street,  Bronx,  NY 
10454; 

(b)  All  rights,  title,  and  interest  in  USA 
Waste's  pending  application  to  construct  and 
operate  a  waste  transfer  station  located  at  2 
North  5th  Street,  Brooklyn,  NY  11211 
(known  as  the  "Nekboh  Transfer  Station"); 
and 

(c)  USA  Waste's  All  City  Transfer,  located 
at  246-252  Plymouth  Street,  Brooklyn,  NY 
11202;  and 

(d)  WMI's  Brooklyn  Transfer  Station, 
located  at  485  Scott  Avenue,  Brooklyn,  NY 
12222,  but  only  in  the  vent  that  USA  Waste's 
Nekboh  Transfer  Station  has  not  been 
licensed  or  permitted  to  accept  waste  within 
one  year  from  the  date  of  entry  of  the  Final 
Jud^nent;  and 

10.  Philadelphia.  PA 

USA  Waste's  Girard  Point  Transfer  Station, 
located  at  3600  South  26th  Street, 
Philadelphia,  PA  19145:  and  USA  Waste's 
Quick  Way  Inc.  Municipal  Waste  Transfer 
Station,  located  at  SE  Comer.  Bath  and 
Otthodox  StreeU,  Philadelphia,  PA  19137, 
subject  to  the  conditions  that  (1)  the  existing 
aty  of  Philadelphia  waste  contract  is 
transferred  to  a  WMI  transfer  station,  which 
defendants  must  use  their  best  efforts  to 
accomplish,  and  (2)  until  such  transfer  is 
effected,  USA  Waste  will  be  granted 
throughput  cap>acity  at  the  Quicky  Way 
Transfer  Station  to  handle  this  contract. 

n.  Commercial  Waste  Collection  Assets 

The  Final  Judgments  also  orders  USA 
Waste  and  WMI  to  divest  certain  commercial 
waste  collection  assets.  Those  assets 
primarily  include,  capital  equipment,  trucks 
and  other  vehicles,  containers,  interests, 
permits,  used  to  service  customers  along  the 
routes,  in  the  following  locations: 

A.  Akron,  OH 

USA  Waste's  and  American  Waste 
Corporation's  front-end  loader  truck  ("PEL") 
commercial  routes  that  serve  Summit 
County,  Ohio; 

B.  Allentown,  PA 

WMI's  FEL  commercial  routes  that  serve 
the  cities  of  Allentown  and  Northampton  and 
Lehigh  County,  PA; 

C  Cleveland,  OH 

WMI's  FEL  commercial  routes  that  serve 
the  City  of  Cleveland,  portions  of  Cuyahoga, 
and  very  limited  portions  of  Geauga  and  Lake 
Coimty,  Ohio; 

D.  Columbus,  OH 

WMI's  FEL  commercial  routes  that  serve 
Franklin  County,  Ohio; 

E.  Denver,  CO 

USA  Waste's  FEL  commercial  routes  that 
serve  the  City  of  Denver,  and  Denver  and 
Arapahoe  County,  CO; 

F.  Detroit,  MI 

WMI's  FEL  commercial  routes  that  serve 
the  City  of  Detroit,  and  Wayne  and  limited 
portions  of  Oakland  and  Macomb  Coimty, 
MI; 
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G.  Houston.  TX 

VVMI's  FEL  commercial  routes  that  serve 
the  City  of  Houston,  the  Dickinson  area,  and 
Harris  County,  TX; 

H.  Louisville,  KY 

USA  Waste's  FEL  commercial  routes  that 
serve  the  Citv  of  Louisville  and  Jefferson 
County,  KY;' 

I.  Pittsburgh,  PA 

WMI's  FEL  commercial  routes  that  serve 
Allegheny  County  and  Westmoreland 
County,  PA,  and  the  garage  facility  (real 
estate  and  improvements)  located  at  the  Y&S 
Landfill; 

J.  Portland,  OR 

WMI's  FEL  commercial  routes  that  serve 
the  City  of  Portland,  OR; 

K.  Tucson.  AZ 

USA  Waste's  FEL  commercial  routes  that 
serve  the  City  of  Tucson  and  Pima  County, 
AZ;  and 

L.  Gainesville,  PL 

WMI's  FEL  commercial  routes  that  serve 
Alachua  County,  FL. 

Appendix  B 

Correspondence  Between  with  Counsel  for 
USA  Waste  Services.  Inc.  and  Dome  Merger 
Subsidiary  and  Counsel  for  the  United  States, 
dated  July  14. 1998. 
July  14, 1998. 
By  Facsimile 

Anthony  E.  Harris.  Esq.. 

Antitrust  Division,  U.S.  Department  of 

Justice,  1401  H  Street.  N.W.,  Washington, 

DC  20530 

Re:  USA  Waste  Services,  Inc.  acq.  of  Waste 
Management,  Inc. 

Dear  Tony:  The  purpose  of  this  letter  is  to 
set  USA  Waste  Services.  Inc's  ("USA  Waste") 
and  Waste  Management,  Inc's  ("Waste 
Management")  understanding  of  the  front- 
end  loader  routes  that  are  to  be  divested  by 
pursuant  to  Section  I  D  of  the  Stipulation  and 
Hold  Separate  Order  and  Section  II  D  of  the 
Proposed  Final  Judgment  that  are  to  be  filed 
with  the  Court  in  this  matter  (collectively 
"the  Consent  Decree").  USA  Waste's  and 
Waste  Management's  agreement  to  enter  into 
the  Consent  Decree  is  based  on  this 
understanding. 

I  have  listed  below,  for  each  area  described 
in  the  Consent  Decree,  all  of  the  &t)nt-end 
loader  routes  operated  by  the  company 
whose  routes  will  be  divested  that  generated 
at  least  ten  percent  (10%)  of  their  revenues 
in  the  area  in  the  most  recent  year  of 
operation.  The  only  exception  is  Waste 
Management  of  Pittsburgh  route  226,  which 
we  agreed  will  not  be  divested.  It  is  the 
defendants'  understanding  that  these  routes 
are  all  those  that  need  to  he  divested 
pursuant  to  the  terms  of  the  Final  Judgment. 


Akron/Canton.  OH 

Akron  Hauling  routes  70,  90-92,  94,  98  and 
97. 

Allentown,  PA 

Waste  Management  of  Allentown  routes 
A60-62,  A64  and  A65. 

Cleveland,  OH 

Waste  Management  of  Ohio — Cleveland 
routes  FOl,  F04-F10,  17  and  18. 

Columbus,  OH 

Waste  Management  of  Ohio — Columbus 
routes  001-019. 

Denver.  CO 

USA  Waste  of  Colorado  routes  1301-1308, 
6320-6322.  6326-6328,  7317-7320,  1398, 
1399  and  6399. 

Detroit,  MI 

Waste  Management  North  Detroit  routes 
901-915. 

Waste  Management — Metro  Detroit  routes 
003,  005,  006,  010.  015  and  017. 

Efficient  Sanitation  in  Clinton  Twp.  route  * 
003  serving  Macomb. 

Houston,  TX 

Waste  Management  of  Houston  routes  702- 
724. 

Waste  Management  of  Southeast  Texas — 
Dickinson  routes  2-4. 

Louisville,  KY 

USA  Waste  Services  of  Kentucky  routes 
514,  515,  526-528,  574  and  576. 
Pittsburgh,  PA 

Waste  Management  of  Pittsburgh  routes 
227-231. 

Waste  Management  of  Laurel  Valley  routes 
200  and  202-205,  as  well  as  the  garage  at  the 
Y&S  Landfill. 

Portland,  OR 

Waste  Management  of  Oregon  routes  201. 
203.  204.  206  and  207. 

Tucson,  AZ 

USA  Waste  of  Arizona,  Inc.  Tucson  District 
routes  301-305  and  391. 

Gainesville,  FL 

Alachua  Waste  Management  routes  G-20 
and  G-12. 

The  United  States  and  each  of  the  Relevant 
States,  as  defined  in  the  Final  Judgment  and 
Hold  Separate  Order,  have  agreed  only  that 
all  front-end  loader  routes  of  the  designated 
company  that  generated  (10%)  or  more  of  the 
revenues  in  the  most  recent  year  of  operation 
in  an  area  described  in  the  Consent  Decree 
(with  the  exception  of  Pittsburgh  route  226 
referenced  above)  are  to  be  divested  pursuant 
to  its  terms.  The  United  States  and  each  of 
the  Relevant  States  have  not.  at  this  stage, 
verified  USA  Waste's  and  Waste 
Management's  representations  as  to  which 


individual  routes  must  be  divested  under  the 
Consent  Decree. 

Sincerely^fours. 
James  R.  Weiss, 

Counsel  for  USA  Waste  Services,  Inc. 
Neal  R.  Stoll, 
Counsel  for  Waste  Management,  Inc. 

Acknowledged  for  United  States  of 
America: 
Anthony  E.  Harris 

United  States  District  Court,  Northern 
District  of  Ohio,  Eastern  Division 

United  States  of  America;  State  of  Ohio; 
State  of  Arizona;  State  of  California;  State  of 
Colorado;  State  of  Florida;  Commonwealth  of 
Kentucky;  State  of  Maryland;  State  of 
Michigan;  State  of  New  York; 
Commonwealth  of  Pennsylvania;  State  of 
Texas;  State  of  Washington;  and  State  of 
Wisconsin.  Plaintiffs,  v.  USA  Waste  Services, 
Inc.;  Dome  Merger  Subsidiary;  and  Waste 
Management.  Inc..  Defendants.  Civil  Action 
No.  1:98  CV  1616;  Judge  Aldrich. 

Certificate  of  Service 

I,  Anthony  E.  Harris,  hereby  certify 
that  on  July  16, 1998, 1  caused  copies  of 
the  foregoing  Competitive  Impact 
Statement  to  be  served  on  plaintiffs — 
the  states  of  Ohio,  Arizona,  California. 
Colorado,  Florida,  Maryland,  Michigan, 
New  York,  Texas,  Washington  and 
Wisconsin,  and  the  commonwealths  of 
Kentucky  and  Pennsylvania — and 
defendants  USA  Waste  Services,  Inc., 
Dome  Merger  Subsidiary,  and  Waste 
Management,  Inc.,  by  mailing  a  copy  of 
the  pleading  first-class,  postage  paid,  to 
a  duly  authorized  legal  representative  of 
those  parties  as  follows: 
James  R.  Weiss,  Esquire, 
Preston  Gates  Ellis  &  Houvelas  Meeds  LLP, 
1735  New  York  Avenue.  NW.  Washington. 
DC  20006-8425. 

Counsel  for  Defendants  USA  Waste 
Services,  Inc.  and  Dome  Merger  Subsidiary: 
Neal  R.  Stoll,  Esquire. 
Skadden,  Arps.  Slate,  Meagher  »  Flom,  919 
Third  Avenue.  New  York.  NY  10022-3897. 

Counsel  for  Defendant  Waste  Management. 
Inc.: 

Doreen  C.  Johnson, 

Assistant  Attorney  General,  Chief,  Antitrust 
Section.  Ohio  Bar  No.  0024725. 
Mitchell  L.  Gentile, 
Senior  Attorney,  Ohio  Bar  No.  0022274. 

Ohio  Attorney  General's  Office,  30  East 
Broad  Street,  16th  Floor,  Columbus,  OH 
43215. 
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Counsel  for  Plaintiff  State  of  Ohio: 
Nancy  M.  Bonnell, 

Assistant  Attorney  General,  Antitrust  Unit, 
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State  Program  Requirements; 
Approval  of  Application  to  Administer 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  Program; 
Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Approval  of  the  Texas  Pollutant 
Discharge  Elimination  System  (TPDES) 
under  the  Clean  Water  Act. 

summary:  On  September  14, 1998,  the 
Regional  Administrator  for  the 
Environmental  Protection  Agency 
(EPA),  Region  6,  approved  the 
application  by  the  State  of  Texas  to 
administer  and  enforce  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  for  regulating 
discharges  of  pollutants  into  waters  of 
the  State.  The  authority  to  approve  State 
programs  is  provided  to  EPA  in  Section 
402(b)  of  the  Clean  Water  Act  (CWA). 
The  approved  state  program,  i.e.,  the 
Texas  Pollutant  Discharge  Elimination 
System  (TPDES)  program,  is  a  partial 
program  to  the  extent  described  in  this 
Notice  (see  section  titled  "Scope  of  the 
TPDES  Program").  The  TPDES  program 
will  be  administered  by  the  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC).  In  making  its 
decision,  EPA  has  considered  all 
comments  and  issues  raised  during  the 
public  comment  periods.  Summaries  of 
the  comments  and  EPA  responses  are 
contained  in  this  notice.  The  comments 
and  public  hearing  record  are  contained 
in  the  administrative  record  supporting 
this  notice. 

EFFECTIVE  DATE:  Pursuant  to  40  CFR 
123.61(c).  the  TPDES  program 
authorization  was  approved  and  became 
effective  on  September  14, 1998. 
ADDRESSES  FOR  VIEWING/OBTAINING 
COPIES  OF  DOCUMENTS:  The 
Administrative  Record  (Docket  6WQ- 
98-1)  and  copies  of  the  final  program 
documents  for  the  TPDES  program  are 
available  to  the  public  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays,  at  EPA  Region  6's 
12th  Floor  Library,  1445  Ross  Avenue, 
Dallas,  Texas  75202.  A  copy  is  also 
available  for  inspection  from  8:00  a.m. 
to  5:00  p.m.,  Monday  through  Friday, 
excluding  state  holidays,  at  Record 
Services,  Room  1301,  Building  F, 
TNRCC.  12100  Park  35  Circle.  Austin, 
Texas  78753.  You  may  contact  Records 
Services  at  (512)  239-0966. 

Copies  of  the  principal  TPDES 
program  documents  (MOA,  Program 


Description,  and  Statement  of  Legal 
Authority)  are  accessible  on  the  Internet 
through  the  EPA  Region  6  Water  Quality 
Protection  Division's  web  page  http:// 
www.epa.gov/earthlr6/6wq/6wq.htm 
and  the  TNRCC  web  page  http:// 
www.  tnrcc. state,  tx.  us. 
FOR  FURTHER  INFORMATION  CONTACT: 
TNRCC  expects  to  have  a  toll-free 
number  for  people  to  call  with  questions 
regarding  the  TPDES  program 
operational  by  September  21, 1998.  The 
TNRCC  number  is  1-888-479-7337. 
SUPPLEMENTARY  INFORMATION:  Section 
402  of  the  CWA  created  the  NPDES 
program  imder  which  EPA  may  issue 
permits  for  the  point  source  discharge  of 
pollutants  to  waters  of  the  United  States 
under  conditions  required  by  the  Act. 
Section  402(b)  requires  EPA  to  authorize 
a  State  to  administer  an  equivalent  state 
program,  upon  the  Governor's  request, 
provided  the  State  has  appropriate  legal 
authority  and  a  program  sufficient  to 
meet  the  Act's  requirements. 

On  February  5, 1998,  the  Governor  of 
Texas  requested  NPDES  major  category 
partial  permit  program  approval  ■  for 
those  discharges  imder  the  authority  of 
the  TNRCC.  Supplements  to  the  State 
application  were  received  by  EPA 
Region  6  on  February  12,  March  16, 
April  15,  and  May  4, 1998.  EPA  Region 
6  determined  that  Texas'  February  5, 
1998,  approval  request,  supplemented 
by  this  additional  information, 
constituted  a  complete  package  under 
40  CFR  123.21.  and  a  letter  of 
completeness  was  sent  to  the  Chairman 
of  the  TNRCC  on  May  7, 1998.  EPA  then 
proceeded  to  consider  the  approvability 
of  the  complete  program  application 
package. 

The  documents  were  described  in  the 
Federal  Register  Notice  of  Jime  19, 
1998,  (63  FR  33655)  in  which  EPA 
requested  comments  and  gave  notice  of 
public  hearing.  Further  notice  was  also 
provided  by  way  of  notices  published  in 
the  following  nineteen  newspapers  on 
various  dates  from  Jime  21-26, 1998: 
Tyler  Morning  Telegraph;  Austin 
Arnerican  Statesman;  El  Paso  Times; 


■  Major  category  partial  pennit  program  approval 
is  provided  for  under  Section  402(n)(3]  of  the  CWA. 
Pursuant  to  that  section,  EPA  may  approve  a  partial 
permit  program  covering  a  major  category  of 
discharges  if  the  program  represents  a  complete 
permit  program  and  covers  all  of  the  discharges 
under  the  jurisdiction  of  the  agency  seeking 
approval,  and  if  EPA  determines  the  program 
represents  a  significant  and  identifiable  part  of  the 
State  program  required  by  Section  402(b)  of  the  Act. 
As  discussed  below  under  "Scope  of  the  Partial 
Program,"  TNRCC  seeks  permitting  authority  for  all 
facilities  that  have  discharges  within  its 
jurisdiction.  However,  TNRCC  does  not  have 
jurisdiction  over  all  discharges  within  the  State  of 
Texas.  A  small  portion  of  the  State's  discharges  fall 
under  the  jurisdiction  of  the  Texas  Railroad 
Commission. 


Lubbock  Avalanche  Journal;  Forth 
Worth  Star  Telegram;  Odessa  American; 
San  Antonio  Express;  Wichita  Falls 
Record-News;  Abilene  Reporter  News; 
10  San  Angelo  Standard-Times;  Dallas 
Morning  News;  Amarillo  News; 
Beaimiont  Enterprise;  Houston 
Chronicle;  Corpus  Christi  Caller-Times; 
Daily  Sentinel  (Nacogdoches); 
Brownsville  Herald;  Laredo  Morning 
Times;  and  Longview  News  Journal. 

As  a  part  of  the  public  participation 
process,  both  a  public  meeting  and 
hearing  were  held  in  Austin,  Texas,  on 
July  27, 1998.  The  public  meeting 
provided  as  an  informal  question  and 
answer  session,  and  began  at  1:00  p.m. 
The  hearing  started  at  7:00  p.m.  Oral 
comments  were  recorded  during  the 
hearing  and  are  contained  in  the 
administrative  record  supporting  this 
action.  Comments  were  accepted  by 
EPA  on  all  aspects  of  the  TPDES 
program  authorization  through  the  close 
of  the  public  comment  period,  which 
was  extended  by  the  Hearing  Officer  to 
August  10, 1998.  EPA  also  accepted 
comment  through  August  24, 1998  on 
some  more  detailed  clarifying 
information  on  resources  for  the  TPDES 
program,  provided  in  TNRCC's 
comments  submitted  at  the  July  27, 
1998,  public  hearing.  All  comments 
presented  during  the  public  comment 
process,  either  at  the  hearing  or  in 
writing,  were  considered  by  EPA  in  its 
decision.  EPA's  responses  to  the  issues 
raised  during  the  conmient  period  are 
contained  in  the  Responsiveness 
Summary  provided  in  this  notice.  A 
copy  of  EPA's  decision  and  its 
Responsiveness  Siunmary  has  been  sent 
to  all  commenters  and  interested  parties 
(those  persons  requesting  to  be  on  the 
mailing  list  for  EPA  actions  in  Texas). 

The  Regional  6  Administrator  notified 
the  State  of  the  program  approval 
decision  by  letter  diated  September  14, 
1998.  Notice  of  EPA's  final  decision  is 
being  published  in  the  newspapers  in 
which  the  public  notice  of  the  proposed 
program  appeared  (listed  above).  As  of 
September  14, 1998,  EPA  suspended 
issuance  of  NPDES  permits  in  Texas 
(except  for  those  permits  which  EPA 
retained  jurisdiction  as  specified  below 
in  the  section  titled  "Scope  of  the 
TPDES  Program").^ 


'  Had  EPA  been  unable  to  meet  the  statutory 
deadline  for  action  on  the  pending  NPDES  program 
authorization  request  (September  14,  as  extended 
by  the  TNRCC),  then  EPA  would  have  had  to 
suspend  the  issuance  of  NPDES  permits  on  that 
date  (other  than  for  those  activities  retained  by  EPA 
via  our  Memorandum  of  Agreement).  However, 
failure  to  meet  the  deadline  would  not  have  meant 
that  the  TNRCC  automatically  gained  NPDES 
authority.  It  is  EPA's  interpretation  that  a  State 
agency  would  not  gain  NPDES  authority  unless  and 
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Scope,  Transfer  of  NPDES  Authority, 
and  Sununaiy  of  the  TPDES  Permitting 
Program 

A.  Scope  of  the  Partial  Program 

The  TPDES  program  is  a  partial 
program  which  conforms  to  the 
requirements  of  Section  402(n)(3)  of  the 
CWA.  The  TPDES  program  appHes  to  all 
discharges  covered  by  the  authority  of 
the  TNRCC.  This  includes  most 
discharges  of  pollutants  subject  to  the 
federal  NPDES  program  (e.g.,  municipal 
wastewater  and  storm  water  point 
soiurce  discharges,  pretreatment,  most 
industrial  wastewater  and  storm  water 
point  source  discharges,  and  point 
source  discharges  from  federal 
facilities),  including  the  disposal  of 
sewage  sludge  (in  accordance  with 
Section  405  of  the  Act  and  40  CFR  Part 
503). 

The  TNRCC  has  the  authority  to 
regulate  discharges  from  industrial 
facilities  covered  by  all  Standard 
hidustrial  Classification  (SIC)  codes 
except  for  those  facilities  classified  as 
1311, 1321, 1381, 1382,  1389, 4922, and 
4925,  which  are  regulated  by  the  Texas 
Railroad  Commission.  Some  activities  at 
facilities  within  these  SIC  codes  are 
'  regulated  by  the  TNRCC,  and  a  Ust  of 
the  ten  facilities  ciurently  affected  is 
included  in  Appendix  2-A  of  the 
TPDES  application.  EPA  retains  NPDES 
permitting  authority  and  primary 
responsibiUty  for  enforcement  over  all 
discharges  not  imder  the  jiuisdiction  of 
TNRCC  and  therefore  not  subject  to  the 
TPDES  program,  including  those  within 
the  jurisdiction  of  the  Texas  Railroad 
Commission.  The  TNRCC  has  authority 
to  regulate  discharges  of  storm  water 
associated  with  industrial  activity  and 
discharges  of  storm  water  from 
municipal  separate  storm  sewer 
systems,  except  at  faciUties  regulated  by 
the  Texas  Railroad  Commission  (see 
above).  The  TNRCC  has  primary 
responsibility  for  implementing  a 
Pretreatment  Program  and  a  Sewage 
Sludge  Program.  The  TNRCC  has 
authority  to  regulate  discharges  from 
publicly  owned  and  privately  owned 
treatment  works  and  for  discharges  from 
concentrated  animal  feeding  operations 
(CAFOs)  within  the  TNRCC's 
jurisdiction. 

EPA  retains  permitting  authority  and 
primary  enforcement  responsibility  over 
discharges  from  any  CAFOs  not  subject 
to  TNRCC  jurisdiction.  EPA  and  TNRCC 
are  ciurently  imaware  of  any  CAFOs 
that  are  not  imder  the  jurisdiction  of 
TNRCC.  However,  there  is  the  potential 
that  certain  CAFOs  that  began  using 


playas  as  waste  treatment  units  before 
July  10, 1991,  could  claim  exemption 
from  State  water  quality  standards  in 
limited  circumstances — effectively 
removing  them  from  the  jurisdiction  of 
the  TPDES  program.  This  issue  is 
discussed  in  detail  in  the  response  to 
comments  sections  of  today's  notice. 
EPA  is  simply  taking  this  opportunity  to 
inform  the  public  that  the  Agency  will 
retain  NPDES  jiuisdiction  over  any  such 
CAFO  that  falls  outside  of  TNRCC's 
jurisdiction  under  the  TPDES  program. 

TNRCC  does  not  have,  and  did  not 
seek,  the  authority  to  regulate 
discharges  in  Indian  Coimtry  (as  defined 
in  18  U.S.C.  1151).  EPA  retains  NPDES 
permitting  authority  and  primary 
enforcement  responsibility  over  Indian 
Country  in  Texas. 

B.  Transfer  of  NPDES  Authority  and 
Pending  Actions 

Authority  for  all  NPDES  permitting 
activities,  as  well  as  primary 
responsibility  for  NPDES  enforcement 
activities,  within  the  scope  of  TNRCC's 
jurisdiction,  have  been  transferred  to  the 
State,  with  some  exceptions.  EPA  and 
the  State  agreed  to  these  exceptions  in 
the  MOA  signed  September  14, 1998.  In 
addition  to  the  exceptions  listed  below, 
EPA  retains,  on  a  permanent  basis,  its 
authority  imder  Section  402(d)  of  the 
CWA  to  object  to  TPDES  permits 
proposed  by  TNRCC,  and  if  the 
objections  are  not  resolved,  to  issue 
federal  NPDES  permits  for  those 
discharges.  EPA  also  retains,  on  a 
permanent  basis,  its  authority  under 
Sections  402(1)  and  309  of  the  CWA  to 
file  federal  enforcement  actions  in  those 
instances  in  which  it  determines  the 
State  has  not  taken  timely  or 
appropriate  enforcement  action. 

1.  Permits  Already  Issued  by  EPA 

40  CFR  123.1(d)(1)  provides  that  EPA 
retains  jurisdiction '  over  any  permit 
that  it  has  issued  unless  the  State  and 
EPA  have  reached  agreement  in  the 
MOA  for  the  state  to  assume 
responsibility  for  that  permit.  The  MOA 
between  EPA  and  the  TNRCC  provides 
that  the  TNRCC  assumes,  at  the  time  of 
program  approval,  permitting  authority 
and  primary  enforcement  responsibihty 
over  all  NPDES  permits  issued  by  EPA 


prior  to  program  approval,  with  the 
following  exceptions: 

a.  Jurisdiction  over  those  discharges 
covered  by  permits  already  issued  by 
EPA,  but  for  which  variances  or 
evidentiary  hearings  have  been 
requested  prior  to  TPDES  program 
approval.  Jurisdiction  over  these 
discharges,  including  primary 
enforcement  responsibility  (except  as 
provided  by  paragraph  3  below — 
FaciUties  with  Outstanding  Compliance 
Issues),  will  be  transferred  to  the  State 
once  the  variance  or  evidentiary  hearing 
request  has  been  resolved  and  a  final 
effective  permit  has  been  issued. 

b.' Jurisdiction  over  all  existing 
discharges  of  storm  water  associated 
with  industrial  or  construction  activity 
[40  CFR  122.26(b)(14)],  including 
allowable  non-storm  water,  authorized 
to  discharge  as  of  the  date  of  program 
approval  under  one  of  the  NPDES  storm 
water  general  permits  issued  by  EPA 
prior  to  approval  of  the  TPDES  program. 
The  storm  water  general  permits 
affected  are;  Construction  storm  water 
general  permit  (63  FR  36490),  NPDES 
permit  numbers  TXRlO*###;  Baseline 
non-construction  storm  water  general 
permit  (57  FR  41297),  NPDES  permit 
numbers  TXROO**«»;  and  Multi-sector 
storm  water  general  permit  (60  FR 
51108,  as  modified)*,  NPDES  permit 
numbers  TXR05*###.  (For  an  individual 
facility's  permit  number,  the  *  is  a  letter 
and  the  #'s  are  numbers,  e.g., 
TXR00Z999).  Jurisdiction  over  these 
storm  water  discharges,  including 
primary  enforcement  responsibility 
(except  as  provided  by  paragraph  3 
below — Facilities  with  Outstanding 
Compliance  Issues),  will  be  transferred 
to  TNRCC  at  the  earlier  of  the  time  the 
EPA-issued  general  permit  expires  or 
TNRCC  issues  a  replacement  TPDES 
permit,  whether  general  or  individual. 

c.  Jurisdiction  over  new  discharges  of 
storm  water  associated  with  industrial 
or  construction  activity,  including 
allowable  non-storm  water,  eligible  for 
coverage  under  one  of  the  NPDES  storm 
water  general  permits  issued  by  EPA 
prior  to  TPDES  approval  and  Usted 

above.  Facilities  eligible  for  but  not     

currently  covered  by  one  of  these 


until  EPA  approves  the'State  program,  consistent 
with  CWA  402(b).  and  40  CFR  123.1. 


^40  CFR  123.1(d)(1)  uses  the  term  "jurisdiction" 
to  describe  the  fact  that  EPA  may  retain 
administration  over  any  permits  issued  by  EPA.  and 
for  that  reason,  the  term  "jurisdiction"  is  used  in 
this  section.  However,  use  of  thfs  term  does  not 
mean  that  EPA  retains  permit  issuance  authority  for 
new  permits,  or  that  TT^CC  does  not  have 
authority  to  issue  TPDES  permits  for  discharges 
covered  by  the  permits  over  which  EPA  retains 
administration. 


'The  Multi-sector  general  permit  was  modified 
on  August  7, 1998,  to  clarify  permit  coverage  for 
storm  water  discharges  covered  under  Sector  G, 
Metal  Mining.  A  further  modification  is  currently 
awaiting  publication  in  the  Faderal  Regular  to 
expand  the  scope  of  coverage  to  all  types  of 
facilities  previously  covered  under  the  1992 
baseline  general  permit.  However,  because  permit 
modification  does  not  trigger  the  transfer  of  permit 
jurisdiction  under  this  section,  the  Multi-sector 
storm  water  general  permit  will  remain  under  EPA's 
jurisdiction  until  it  expires  or  is  replaced  by  a 
TNRCC  permit  regardless  of  wbethisr  it  i*  modified 
prior  to  program  approval. 
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general  permits  may  continue  to  apply 
to  EPA  for  coverage.  Jurisdiction  over 
these  storm  water  discharges,  including 
primary  enforcement  responsibihty 
(except  as  provided  by  paragraph  3 
below — Fadhties  with  Outstanding 
CompUance  Issues),  will  transfer  to 
TNRCC  at  the  earUer  of  the  time  the 
EPA-issued  general  permit  expires  or 
TNRCC  issues  a  replacement  TPDES 
permit,  whether  general  or  individual. 

Except  as  provided  in  paragraphs  2 
and  3  below,  EPA  does  not  retain,  even 
on  a  temporary  basis,  jurisdiction  over 
discharges  from  individual  storm  water 
permits;  storm  water  outfalls  in  waste 
water  permits;  and  storm  water 
discharges  designated  by  the  State  in 
accordance  with  40  CFR  122.26(a)(l)(v). 
The  state  has  jurisdiction  and 
permitting  authority,  including  primary 
enforcement  responsibihty,  over  these 
discharges. 

d.  Jiinsdiction  over  all  discharges 
covered  by  large  and  mediimi  Municipal 
Separate  Storm  Sewer  System  (MS4) 
permits  issued  by  EPA  prior  to  TPDES 
program  approval.  Jurisdiction  over 
EPA-issued  MS4  permits,  including 
primary  enforcement  responsibihty 
(except  as  provided  by  paragraph  3 
below — Facilities  with  Outstanding 
Comphance  Issues],  will  transfer  to 
TNRCC  at  the  earUer  of  the  time  the 
EPA-issued  permit  expires  or  TNRCC 
issues  a  renewed,  amended  or 
replacement  TPDES  permit. 

2.  Permits  Proposed  for  Public  Comment 
but  not  yet  Final 

EPA  temporarily  retains  NPDES 
permitting  authority,  (except  as 
provided  by  paragraph  3  below — 
Facilities  with  Outstanding  Comphance 
Issues),  over  all  general  or  individual 
NPDES  permits  that  have  been  proposed 
for  public  comment  by  EPA  but  have 
not  been  issued  as  final  at  the  time  of 
program  approval.  Although  Section 
402(c)(1)  of  the  Act  establishes  a  90-day 
deadhne  for  EPA  approval  or 
disapproval  of  a  proposed  state  program 
and,  if  the  program  is  approved,  for  the 
transfer  of  permit  issuing  authority  over 
those  discharges  subject  to  the  program 
from  EPA  to  the  state,  this  provision 
was  intended  to  benefit  states  seeking 
NPDES  program  approval.  As  a  result, 
and  in  the  interest  of  an  orderly  and 
smooth  transition  from  federal  to  state 
regulation,  the  time  frame  for  transfer  of 
permitting  authority  may  be  extended 
by  agreement  of  EPA  and  the  state.  See, 
for  example,  40  CFR  123.21(d),  which 
allows  a  state  and  EPA  to  extend  by 
agreement  the  period  of  time  allotted  for 
formal  EPA  review  of  a  proposed  state 
program.  In  order  to  render 
programmatic  transition  more  efficient 


and  less  confusing  for  permit  appUcants 
and  the  public,  the  State  of  Texas  and 
EPA  entered  into  an  MOA  that  extends 
the  time  frame  for  trans'fer  of  permit 
issuing  authority  over  those  permits  that 
EPA  has  already  proposed  for  pubUc 
comment,  but  which  are  not  yet  final  at 
the  time  of  program  approval. 
Permitting  authority  and  primary 
enforcement  responsibihty  will  be 
transferred  to  the  State  as  the  permits 
are  finahzed. 

3.  Facilities  with  Outstanding 
Compliance  Issues 

EPA  will  temporarily  retain  primary 
NPDES  enforcement  responsibihty  for 
those  facilities  which  have  any 
outstanding  comphance  issues.  EPA 
will  retain  jurisdiction  of  these  faciUties 
until  resolution  of  these  issues  is 
accomplished  in  cooperation  with  the 
State.  Files  retained  by  EPA  for  the 
reasons  given  above  will  be  transferred 
to  the  state  as  the  actions  are  finahzed. 
Facilities  will  be  notified  of  this 
retained  jurisdiction  and  again  when  the 
file  is  transferred  to  the  State.  Permitting 
authority  over  these  facihties  will 
transfer  to  the  State  at  the  time  of 
program  approval. 

A  list  of^existing  Permittees  that  will 
temporarily  remain  under  EPA 
permitting  jurisdiction/authority  is 
included  as  part  of  the  public  record 
and  available  for  review.  Texas  will 
continue  to  provide  state-only  permits 
for  those  dischargers  over  which  EPA 
temporarily  retains  permitting  authority, 
and  which  need  state  authorization  to 
discharge. 

No  changes  were  made  to  the 
proposed  TPDES  program  documents 
based  on  information  obtained  in  the 
public  comments  received.  However, 
TNRCC  did  provide  some  updates  to  its 
Continuing  Planing  Process  (CPP)  prior 
to  its  approval  on  September  10, 1998. 
More  information  on  the  CPP  and  these 
updates  are  found  in  comments  and 
responses  in  the  Responsiveness 
Siunmary  section  of  today's  notice. 

Responsiveness  Summary 

EPA  received  a  large  number  of 
comments  on  this  authorization  request. 
Many  comments  expressed  the  concern 
that  the  TNRCC  may  not  be  able  to 
implement  the  program  as  described  in 
their  apphcation  package  (e.g.,  due  to 
possible  future  resource  constraints). 
While  EPA  appreciates  the  concerns 
expressed  in  these  comments, 
conjecture  on  future  actions  is  not  a 
basis  for  program  disapproval.  Texas 
has  made  a  solid  commitment  to  this 
program  and  has  demonstrated  that  it 
meets  minimum  EPA  requirements. 
TNRCC  is  not  required  to  show  that  its 


TPDES  program  will  exceed  Federal 
requirements.  Because  the  federal 
requirements  are  geared  to  ensure 
continuous  environmental 
improvement,  this  ensures  continues 
water  quahty  improvement  under  the 
TPDES  program.  As  part  of  its  oversight 
role  (including  quarterly  program 
reviews),  EPA  will  review  the 
implementation  of  the  TPDES  program 
to  ensure  that  the  program  is  fully  and 
properly  administered 

The  foUoMring  is  a  siunmary  of  the 
issues  raised  by  persons  conunenting  on 
TNRCC's  application  for  authorization 
of  the  TPDES  program  and  EPA's 
responses  to  those  issues.  Due  to  the 
intercormected  nature  of  many  issues 
EPA  received  comment  on,  a  degree  of 
repetitiveness  was  unavoidable  in  the   - 
responses  to  comments.  In  an  attempt  to 
minimize  redundancy,  while  still 
allowing  those  interested  in  a  particular 
aspect  of  an  issue  to  find  an  answer  to 
their  question,  the  responsiveness 
siunmary  was  structured  by  subject  area. 
This  resulted  in  related  aspects  of 
several  issues  being  addressed  in  more 
than  one  subject  area.  Unless  otherwise 
noted,  all  references  to  "MOA," 
"statement  of  legal  authority,"  "program 
description,"  and  "chapter  [1-8)"  refer 
to  the  corresponding  documents  in  the 
TPDES  program  submittal  by  TNRCC. 
Likewise,  "TPDES  apphcation"  or 
"apphcation"  refers  to  the  TPDES 
program  submittal  as  a  whole.  Unless 
otherwise  indicated,  "the  Federal 
Register  notice"  when  used  without 
reference  to  a  specific  date  or  citation 
refers  to  the  June  19, 1998,  notice  of 
Texas's  application  for  NPDES 
authorization  (63  FR  33655-33665). 

Overall  Support/Opposition  Conunents 

1.  Issue:  General  Statements  of  Support 
or  Opposition 

Many  industries,  trade  groups,  and 
regulated  entities  in  the  State  of  Texas 
expressed  strong  support  for  approval  of 
the  TNRCC  application  to  administer 
the  NPDES  program  in  Texas.  Most  of 
these  letters  of  support  looked  forward 
to  the  opportunity  to  reduce  the 
additional  confusion,  time  and  expense 
of  dealing  with  two  regulatory  agencies 
with  largely  duplicative  permitting 
systems.  Severed  citizens  and  public 
interest  groups  sent  in  strong  letters  of 
opposition,  requesting  EPA  disapprove 
INRCC's  apphcation.  Many  of  these 
citizens  and  organizations  beUeve  the 
checks  and  balances  of  two  permitting 
programs  afford  the  State's  ecosystems 
and  waters,  and  its  citizens,  a  greater 
level  of  protection  than  one  system  run 
by  the  State.  Many  of  the  letters  EPA 
received  were  form  letters  from  citizens 
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opposing  the  authorization  of  the 
ITDES  program  and  highUghting  two 
major  concerns:  (1)  adequacy  of 
TNRCC's  resources  and  commitment  to 
implement  and  enforce  the  program, 
and  (2)  concerns  about  public 
participation  under  the  Texas-run 
program.  Several  comments,  both  for 
and  against,  related  their  information 
and  issues  directly  to  EPA's  specific 
request  in  the  Federal  Register  for 
public  input  on  ten  aspects  of  the 
proposed  TPDES  program  (63  FR 
33662). 

Response:  EPA  agrees  with  the 
regulated  public  that  a  single  regulatory 
agency  eliminates  duplicative  efforts  by 
both  the  regulated  public  and  the 
governmental  agencies  trying  to  provide 
protection  for  our  naturd  resources.  It 
was  clearly  Congress'  intent  that  states 
have  every  opportxmity  to  directly 
administer  the  NPDES  program  and  that 
EPA's  main  role  would  be  providing 
national  consistency  and  guidelines  in 
an  oversight  role.  EPA  was  only 
intended  to  run  the  NPDES  program 
until  states  could  develop  programs 
adequate  to  protect  the  waters  of  the 
U.S.  To  this  end.  EPA  had  never  been 
fully  funded  to  do  all  the  jobs  required 
for  full  direct  implementation  of  the 
NPDES  program.  This  is  the 
responsibility  of  State-run  programs, 
and  provides  incentives  for  states  to 
take  over  the  program.  States  that  wish 
to  directly  ensure  protection  of  its  State 
resources,  and  equitable  treatment  of  its 
regulated  public  will  take  over  the 
responsibilities  of  the  NPDES  program 
as  Texas  has  applied  to  do.  EPA  does 
understand  the  concern  citizens  may 
have  about  State  agencies  replacing  the 
federal  presence.  Some  citizens  are 
concerned  that  states  are  more  easily 
influenced  by  political  pressures.  Some 
enjoy  the  double  opportunity  to 
separately  participate  in  the  regulatory 
process  at  both  the  State  and  Federal 
level  to  ensure  protection  of  the  natural 
resources  important  to  their  health, 
livelihood,  and  recreation. 

EPA  beUeves  that  the  program 
outlined  by  the  State  of  Texas  will 
provide  protection  of  these  resources. 
EPA  intends  to  work  closely  with  the 
State  in  an  oversight  role  to  ensure  the 
described  program  is  implemented  in 
accordance  with  the  requirements  of  the 
CWA.  EPA's  continued  authority  to 
review  and  approve  water  quality 
standards,  the  Continuing  Plaiming 
Process  (CPP).  and  Water  Quality 
Management  Plans,  oversee  State-issued 
permits  (and  object  if  necessary), 
directly  inspect  dischargers,  and  over- 
file  State  enforcement  actions  affords 
the  same  level  of  CWA  protection  to  the 
siuface  waters  in  Texas  as  if  there  were 


still  separate  State  and  EPA  permits. 
EPA  appreciates  all  of  the  input  it 
received  on  the  ten  areas  it  specifically 
requested  comments  on  in  the  Federal 
Register  Notice.  The  comments  below 
simimarize  all  of  the  issues, 
information,  and  concerns  which  EPA 
received  during  the  comment  period; 
they  include  those  on  these  ten  specific 
topics  and  others  of  concern  to  the 
public. 

In  addition,  EPA  has  reviewed 
comments  that  were  submitted  during 
the  process  of  reviewing  the  TPDES 
program  for  completeness.  Although 
these  were  sent  prior  to  the  offidal 
comment  period,  EPA  has  reviewed  the 
issues  and  information  in  those  letters, 
and  incorporated  all  relevant  issues  in 
this  response  to  comments.  EPA  has 
done  this  to  ensiue  the  public  is 
provided  with  all  the  information 
germane  to  EPA's  decision.  This 
responsiveness  simimary  serves  as 
EPA's  response  to  comments  on  the 
authorization  of  the  TPDES  program. 

Issues  on  Which  EPA  Specifically 
Requested  Public  Input 

Public  Participation 

2.  Issue:  Limits  on  Use  of  Federal 
Citizen  Suits 

One  comment  argued  that  provisions 
in  Texas  law  would  limit  the  abiUty  of 
the  pubUc  and  local  governments  to  use 
the  citizen  suit  provisions  of  the  Clean 
Water  Act.  Suggested  first  is  that 
TNRCC's  provisions  for  temporary 
orders  or  emergency  orders  could  be 
used  to  authorize  what  would  otherwise 
be  a  violation,  in  effect  immunizing  a 
violator  from  a  citizen  suit  for  the 
violation.  The  comment  asserts  that 
orders  issued  in  the  past  under  Chapter 
7  of  the  Texas  Water  Code  "often" 
authorized  discharges  of  partially- 
treated  or  untreated  wastewater  or 
wastewater  with  constituent 
concentrations  in  excess  of  permit 
standards. 

i?espo/ise;  Texas  SB  1876 
consoUdated  various  statutory 
provisions  governing  emergency  and 
temporary  orders  imder  new  TWC 
Chapter  5,  Subchapter  L.  Although  some 
categories  of  orders  might  have  been 
used  in  the  past  regarding  pre-TPDES 
permits  to  provide  exemptions  imder 
State  law.  Chapter  5  contains  specific 
provisions  making  this  authority 
inappUcable  to  provisions  approved 
under  the  federal  NPDES  program.  TWC 
§  5.509.  (See  also  30  TAC  35.303). 
Accordingly,  the  situations  under  which 
TNRCC  will  be  able  to  use  Chapter  5 
emergency  orders  and  temporary  orders 
under  the  TPDES  program  (see  23  TX 
Reg  6907)  will  not  result  in 


"authorizations"  pursuant  to  new  or 
modified  permits,  nor  provide  a  shield 
to  citizen  suits.  See  also  specific 
comment  on  emergency  orders  and 
temporary  orders.  EPA  will  also  be 
provided  a  copy  of  draft  emergency  and 
temporary  orders  for  review  and 
approval  in  accordance  with  MOA 
section  IV.C.6.&7.  The  temporary  and 
emergency  orders  also  provide  for 
pubUc  notice,  pubUc  comment,  and  the 
ability  of  affected  parties  to  request  a 
public  hearing.  EPA  does  not  agree  with 
the  comment's  claim  that  this  authority 
could  be  used  to  "immunize"  violators. 

3.  Issue:  Defenses  Under  TWC  7.251 
Limit  Use  of  Qtizen  Suits 

One  comment  maintained  that  the 
defense  imder  Section  7.251  of  the 
Texas  Water  Code  limits  the  use  of  the 
federal  citizen  suit  provisions.  The 
comment  argues  that  federal  law,  unlike 
Texas  law,  does  not  provide  excuses 
from  violations  and  requires  the 
operator  to  be  prepared  for  reasonable 
worst  case  conditions.  See  also 
comments  on  strict  liability. 

Response:  TWC  §  7.251  provides  only 
a  narrow  defense  for  innocent  parties.  ' 
As  interpreted  by  the  Texas  Attorney 
General,  TWC  §  7.251  in  effect  requires 
the  operator  to  be  prepared  for 
reasonable  worst  case  conditions, 
because  it  does  not  excuse  violations 
that  could  have  been  avoided  by  the 
exercise  of  due  care,  foresight,  or  propwr 
planning,  maintenance  or  operation.  In 
addition,  the  provision  does  not  shield 
a  party  from  liability  if  that  party's 
action  or  inaction  contributed  to  the 
violation.  There  is  a  violation  where  a 
permittee  allows  a  discharge  to 
continue,  in  cases  where  the  permittee 
could  have  taken  steps  to  stop  the 
discharge  from  continuing,  but  failed  to 
do  so.  There  appears  to  be  no  reason 
why  the  existence  of  the  narrow  defense 
in  this  law  would  impair  citizens'  right 
to  bring  suit. 

Moreover,  CWA  §  505(a)(1)  allows 
citizens  to  bring  suit  against  any  person 
alleged  to  be  in  violation  of  an  effluent 
standard  or  limitation.  As  discussed  in 
the  Federal  Register  notice,  EPA  and 
the  courts  have  interpreted  the  CWA  as 
a  strict  liability  statute.  The  defenses 
outlined  in  TWC  §  7.251  are  not 
recognized  in  the  federal  law. 
Accordingly,  EPA  does  not  believe  that 
the  authority  in  CWA  §  505(a)(1)  would 
be  affected  by  TWC  §  7.251. 

4.  Issue:  Potential  for  Use  of  Penalties 
Not  Recovering  Economic  Benefit  to 
Block  Citizen  Suits 

One  comment  suggests  that  Texas  law 
does  not  require  TNRCC  to  consider 
economic  benefit  in  determining  the 
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amount  of  a  penalty.  Therefore,  the 
comment  concludes,  TNRCC  can  bring 
and  has  brought  civil  enforcement 
actions  that  seek  less  than  the  economic 
benefit  and  can  thereby  block  civil 
enforcement  actions  brought  by  citizens 
or  EPA. 

Response:  On  page  2  of  its  July  27, 
1998,  comments,  TNRCC  states  that  the 
TNRCC  statutory  and.,regulatory 
authority  as  interpreted  in  its  policy  for 
penalties  (included  in  its  TPDES 
application  as  Appendix  6)  "does 
consider  and  account  for  all  the  factors 
required  by  state  and  federal  law, 
including  the  economic  benefit  gained 
through  noncompliance."  TNRCC  dso 
asserts  that,  although  the  TNRCC  does 
not  use  the  same  method  of  penalty 
caloilation  as  EPA,  imder  its  policy,  the 
actual  penalties  assessed  will  be 
appropriate,  will  not  be  generally  or 
consistently  less  than  those  assessed  by 
EPA,  and  will  be  consistent  with  federal 
law.  EPA  believes  that  the  TNRCC's 
penalty  authority  does  not  prevent  the 
program  firom  satisfying  the  requirement 
in  402(b)  of  the  Act  and  40  CFR  123.27 
that  States  have  enforcement  authority, 
including  dvil  and  criminal  penalties, 
adequate  to  abate  violations  of  a  permit 
or  the  permit  program. 

As  noted  in  the  Federal  Register 
notice  (63  FR  at  33664),  Texas  is  not 
required  to  foHow  EPA's  penalty  policy. 
The  comment  did  not  argue  that  tixe 
statutory  and  regulatory  requirements 
for  approval  require  that  TNRCC's 
statutory  and  regulatory  procedures  for 
assessing  penalties  be  identical  to 
EPA's.  Accordingly,  the  comment  has 
not  provided  any  specific  reasons  why 
the  TNRCC's  authority  imposes  an 
inappropriate  limitation  on  citizen 
access  to  CWA  §  505. 

The  same  response  also  applies  to  the 
extent  that  the  comment  is  arguing  that 
TNRCC's  statutory  and  regulatory 
penalty  authority  imposes  an 
inappropriate  limitation  on  EPA  ability 
to  bring  an  enforcement  action.  In 
addition,  as  noted  in  the  Federal 
Register  notice,  EPA  may  over-file  as 
necessary  to  assure  that  appropriate 
penalties  are  collected  nationwide.  EPA 
reserves  the  right  to  over-file  if  a  state 
has  taken  enforcement  action  but 
assessed  a  penalty  that  EPA  beUeves  is 
too  low,  consistent  with  CWA  §§  309 
and  402(i). 

5.  Issue:  Texas  Audit  Privilege  Act 
Limits  Access  to  Audit  Dociunents  in 
Qtizen  Suit  Proceedings 

A  comment  maintained  that  the  Texas 
Audit-Privilege  Law  could  be  used  to 
block  EPA  or  a  citizen  from  getting  an 
audit  through  discovery.  More 
generally,  the  comment  noted  that  there 


is  no  case  law  holding  that  a  more 
restrictive  State  evidentiary  rule  would 
apply  in  a  federal  action  brought  under 
the  CWA. 

Response:  EPA  does  not  agree  that  the 
Texas  Audit-Privilege  Law  may  apply  to 
EPA  enforcement  actions  or  citizen  suits 
that  raise  federal  questions  under  the 
CWA  in  federal  court.  The  law  is  an 
evidentiary  rule  that  applies  to 
administrative  and  judicial  actions 
under  State  law.  EPA  believes  that  this 
rule  would  not  apply  in  a  federal  action, 
brought  by  EPA  or  a  citizen's  group,  and 
that  under  Federal  Rule  of  Evidence 
501,  federal  procedural  requirements 
would  be  controlling.  EPA's 
information-gathering  authority  under 
federal  law,  including  CWA  308,  is 
broad  and  allows  the  Agenc}'  to  obtain 
information  as  required  to  carry  out  the 
objectives  of  the  Act.  There  is  nothing 
in  section  308  or  309  of  the  Act  that 
suggests  a  State  evidentiary  rule  could 
be  used  to  block  EPA's  use  of  this 
information. 

There  is  no  reason  to  think  that  if  the 
issue  came  before  a  federal  court,  the 
court  would  apply  a  more  restrictive 
State  evidentiary  rule  rather  than  the 
federal  rule.  EPA  believes  it  unlikely 
that  the  Texas  Audit-Privilege  Law  will 
be  held  apphcable  in  federal 
enforcement  actions,  and  the  mere 
"possibiUty"  cited  by  the  comment  is 
therefore  not  a  sufficient  basis  upon 
which  to  deny  authorization  of  the 
Texas  program.  If  in  the  future  EPA 
were  to  receive  an  adverse  decision  on 
this  issue,  the  Agency  could  consider  its 
options  at  that  time,  including 
requesting  Texas  to  revise  its  law. 

6.  Issue:  Public  Comment  on  Inspections 

A  comment  expressed  the  concern 
that  by  deferring  negotiation  of  the 
annual  inspection  plan,  the  public  has 
no  opportimity  to  comment,  thereby 
"denyling]  Texas  citizens  due  process  of 
law." 

Response:  EPA  does  not  believe  that 
the  regulations  define,  with  no 
flexibility,  a  precise  number  or  type  of 
inspections  that  must  occur.  Rather,  as 
explained  elsewhere,  the  regulations 
require  States  to  show  that  they  have 
"procedures  and  ability"  to  inspect  all 
major  discharges  and  all  Class  I  sludge 
management  facilities,  where 
applicable.  40  CFR  123.26(e)(5).  Thus, 
the  regulations  require  a  showing  of 
capacity  and  a  commitment  to  a  level- 
of-effort  for  inspections,  reserving 
discretion  to  the  two  sovereign 
governments  to  decide  what  number  of 
inspections  to  imdertake,  and  the 
identity  of  the  fadUties  to  be  inspected. 
These  judgments  are  matters  of 
enforcement  discretion,  which  are  not 


reviewable,  and  the  exercise  of  which 
do  not  raise  due  process  issues.  (See 
Heckler  V.  Chaney.  470  U.S.  821,  832 
(1985)) 

7.  Issue:  Overview  of  Public 
Participation  Issues 

EPA  received  comments  from  seven 
different  individuals  or  groups, 
concerning  the  public  participation 
aspects  of  the  proposed  Texas  NPDES 
authorization.  Four  similar  comments 
expressed  the  opinion  that  Texas  had 
estabUshed  regulations  and  procedures 
that  provided  extensive  public 
participation  and.  in  £act,  provided 
more  opportunity  to  participate  than 
required  by  the  federal  rules.  One 
comment  stated  that  there  were 
extensive  deficiencies  in  the  State's 
statutes  and  rules  in  a  number  of 
separate  areas  regarding  public 
participation  requirements.  These 
included  issues  regarding  State  standing 
not  being  as  broad  as  federal  standing, 
inadequate  rules  and  procedures 
governing  notice  and  comment  for 
permitting  and  enforcement  actions,  and 
the  State's  inability  to  provide  adequate 
information  in  a  timely  manner  when 
claimed  confidential  by  a  permittee. 
Two  additional  comments  raised 
concerns  about  the  State  failing  to 
adequately  address  complaints  and 
respond  to  conunents,  and  one  was 
concerned  about  the  adequacy  of  the 
Texas  standing  statute  and  regulations. 

Response:  Responses  are  provided  in 
the  sub-issues  below. 

8.  Sub-issue  on  Public  Participation: 
Inadequate  Notice  and  Comment  of 
Permitting  Actions 

Several  conunents  expressed  concern 
that  Texas'  requirements  for  pubUc 
notice  and  comment  of  permitting 
actions  were  not  adequate  for  program 
assimiption. 

Response:  EPA  believes  that  they  are 
adequate.  EPA  has  carefully  reviewed, 
based  on  the  issues  raised  by  the 
comments,  Texas'  requirements  for 
public  notice  and  comment  of 
permitting  actions  found  at  30  TAC 
Chapters  55  and  80.  These  provisions 
were  enticted  to  ensure  that  Texas  could 
meet  the  requirements  of  40  CFR  123.25. 
As  several  comments  asserted,  TNRCC 
has  enacted  several  revisions  to  its 
notice  and  comment  procedures  and 
EPA  has  foimd  that  the  Texas 
regulations  in  this  area  meet  the 
requirements  of  40  CFR  123.25.  One 
comment  stated  that  there  were 
difiierences  between  EPA's  rules  and 
TNRCC'  rules  concerning  notice  and 
comment  in  this  area  but  did  not 
identity  what  those  differences  were, 
and  EPA  in  its  review  of  the  matter 
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could  not  identify  any  such  differences. 
One  comment  also  noted  that  TNRCC 
had  stieamUned  its  public  participation 
procedures  so  as  to  "get  government  off 
the  back  of  industry,"  thereby 
eliminating  pubUc  participation.  Once 
again,  there  was  no  specific  TNRCC  rule 
or  poUcy  identified  and  no  statement  as 
to  what  specific  authorization 
requirement  of  EPA's  is  not  being  met. 
Qui  review  of  Texas  rules  has  not 
identified  any  such  confUct  and 
TNRCC's  rules,  as  identified  above, 
meet  CWA  requirements. 

9.  Sub-issue  on  PubUc  Participation: 
TNRCC  Consideration  of  Public 
Comments  on  Permitting  Actions 

Several  comments  expressed  doubt 
that  TNRCC  will  sincerely  consider 
public  comments  on  permitting  actions. 

Response:  TNRCC  is  clearly  required 
by  §  55.25(c)  to  consider  and,  where 
appropriate,  make  changes  to  proposed 
permitting  actions  based  on  pubUc 
comments.  If  an  aggrieved  party  feels 
that  TNRCC  does  not  act  appropriately, 
the  party  can  often  appeal  the  decision 
to  the  appropriate  civil  court  (TWC 
§  5.351).  In  addition,  EPA  will  be 
providing  oversight  of  the  Texas  NPDES 
program,  as  it  does  every  authorized 
program,  to  help  ensiue  compUance 
with  the  authorization  requirements. 

10.  Sub-issue  on  PubUc  Participation: 
Adherence  to  Federal  Requirements  for 
Notice  and  Comment  of  Permitting 
Actions 

One  comment  stated  that  Texas' 
program  was  deficient  because  the 
Texas  program  does  not  strictly  adhere 
to  all  elements  of  EPA's  policy  or 
provisions  of  40  CFR  Part  25  involving 
pubUc  partidpation. 

Response:  EPA  disagrees  Texas  is 
deficient  in  this  area.  Requirements  on 
public  participation  for  authorized 
programs  are  included  in  40  CFR  Part 
123,  State  Program  Requirements, 
including  requirements  for  permitting, 
compUance  evaluation  and  enforcement 
efforts.  Neither  the  early  1981  EPA 
poUcy  statement  nor  the  fuU  content  of 
40  CFR  Part  25  cited  in  the  comment 
constitute  requirements  for  state 
programs. 

11.  Sub-issue  on  PubUc  Participation: . 
Opportunities  for  PubUc  Participation  in 
Enforcement  Actions 

One  comment  stated  that  Texas  law 
does  not  provide  the  required 
opportunities  for  pubUc  participation  in 
enforcement  actions. 

Response:  EPA  disagrees.  Texas  has 
elected,  in  accordance  with  40  CFR 
123.27,  to  provide  for  pubUc 
participation  in  enforcement  actions  by 


providing  assiuances  that  it  wiU  (1) 
investigate  and  provide  written 
responses  to  all  citizen  complaints,  (2) 
not  oppose  permissive  intervention,  and 
(3)  provide  30  days'  notice  and 
comment  on  any  proposed  settlement  of 
an  enforcement  action.  (See  40  CFR 
123.27)  TNRCC  has  procedures  and/or 
enacted  regulations  to  implement  all  of 
these  requirements.  (See  30  TAC  80.105, 
109,  and  254;  see  also  Texas  Water  Code 
Ann.  §  5.177  for  complaint  process) 

12.  Sub-issue  on  Public  Participation: 
Definition  of  Settlement  in  Enforcement 
Actions 

One  comment  stated  that  the  above 
rules  failed  to  define  "settlement"  and 
therefore  were  too  vague  to  provide 
effective  public  participation. 

Response:  EPA  does  not  find  this  to 
be  a  defect  in  the  Texas  program.  First, 
it  should  be  noted  that  the  term 
"settlement"  is  not  defined  in  EPA 
regulations.  EPA  also  notes  that  both 
EPA  and  TNRCC  regulations  state  that 
there  will  be  notice  and  comment  upon 
"settlement  of  enforcement  actions." 
(See,  40  CFR  123.27(d)(2)(iii)  and  30 
TAC  80.254)  EPA  beUeves  this  provides 
a  sufficient  definition  of  the  type  of 
settlement  covered  (i.e.,  any  agreement 
between  parties  resolving  an  agency 
enforcement  action).  Also,  TNRCC 
stated  in  its  preamble  in  adopting  30 
TAC  80.254  that,  while  "settlement" 
was  not  defined  in  the  regulations,  it 
beUeved  that  settlement  has  a  weU 
knovtm  meaning  and  stated  settlement 
means  "the  resolution  of  issues  in 
controversy  by  agreement  instead  of 
adjudication."  EPA  does  not  find  this 
definition  to  be  at  odds  with  the  intent 
of  its  authorization  criteria  in  this  area. 
EPA  does  note  that  the  comment  did  not 
state  what  kind  of  "settlement"  of  an 
enforcement  action  the  TNRCC  was 
failing  to  notice  and  comment,  but  it  is 
clear  the  proper  regulation  is  in  place 
and  TNRCC's  iaterpretation  of  the  rule 
is  acceptable. 

13.  Sub-issue  on  PubUc  Participation: 
PubUcation  of  Notices  Only  in  the  Texas 
Register 

One  conmient  noted  that  TNRCC's 
decision  to  pubUsh  notice  and  ask  for 
comments  on  proposed  settlements  of 
enforcement  actions  in  the  "Texas 
Register  only"  does  not  provide 
effective  notice. 

Response:  EPA  beUeves  that  the  use  of 
the  Texas  Register  provides  adequate 
notice  and  meets  the  intent  of  the 
authorization  criteria.  While  the 
comment  does  not  explain  reasons  for 
this  view  that  the  Texas  Register  is  not 
adequate,  EPA  finds  notice  in  the  Texas 
Register  to  be  acceptable  and,  indeed. 


EPA  and  the  Department  of  Justice 
provide  for  notice  of  its  civil  judicial 
settlements  in  the  Federal  Register. 
Registers  provide  a  place  where  aU 
citizens  may  go  to  infonn  themselves  of 
actions  proposed  by  various 
governmental  bodies.  TNRCC's  use  of 
this  system  is  appropriate  and  provides 
effective  pubUc  participation  by  iising 
this  statewide  method  to  inform  its 
citizenry  of  its  proposed  settlements. 

14.  Sub-issue  on  PubUc  Participation: 
Permissive  Intervention  in  Enforcement 
Actions 

Some  comments  stated  that  the 
permissive  intervention  provision  in  80 
TAC  109  was  inadequate  because  the 
nile  stated  that  intervention  would  not 
be  allowed  where  it  would  unduly  delay 
or  prejudice  the  adjudication. 

Response:  EPA  disagrees  with  this 
assertion.  Rule  24(b)  of  the  Federal 
Rules  of  Civil  Procedure  contains  the 
very  same  language.  In  addition.  EPA's 
own  rules  on  intervention  found  at  40 
CFR  22.11(c)  contain  the  very  same 
language.  It  is  important  for 
administrative  law  judges  and  officers  to 
have  the  ability  to  protect  the  rights  of 
all  parties  and  ensure  that  cases  are 
administrated  appropriately.  Contrary  to 
the  comment's  assertion,  undue  delay  or 
prejudice  have  well-defined  meanings 
in  the  case  law.  EPA  does  not  feel  that 
the  use  of  these  two  terms  creates  a 
pubUc  participation  problem.  EPA  fully 
expects  that  the  state  administrative  law 
officers  will  appropriately  apply  these 
standards. 

15.  Sub-issue  on  Public  Participation: 
TNRCC  Executive  Director's  Control 
Over  Enforcement  Petitions 

A  comment  expressed  concern  about 
the  provision  in  the  Texas  regulation 
that  states  only  the  Executive  Director 
may  amend  or  add  to  the  violations 
aUeged  in  the  petition.  See  80  TAC  115. 

Response:  EPA  disagrees  with  the 
comment  that  this  prevents  effective 
and  meaningful  pubUc  participation.  As 
seen  above,  permissive  intervention 
may  have  certain  justifiable  restrictions. 
It  would  seem  that  TNRCC  seeks  to 
reserve  its  enforcement  discretion  in 
determining  which  violations  it  wiU 
pursue  with  its  enforcement  resources. 
In  addition,  an  intervening  party  has 
fidl  rights  to  present  evidence, 
especially  as  to  the  appropriate  penalty 
amount  and,  even  more  importantly,  the 
appropriateness  of  any  required 
compUance  or  corrective  action  that 
may  be  included  in  a  settlement  or  order 
issued  to  bring  the  facility  into  full 
compliance  with  the  regulations.  In 
addition,  CWA  §  505  allows  a  citizen  to 
bring  suit  in  federal  court  with  regard  to 
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any  violation  of  the  approved  state 
program  which  the  state  is  diligently 
prosecuting.  This  ensures  an  effective 
process  whereby  violations  not 
addressed  by  the  state  agency  may  be 
resolved. 

16.  Sub-issue  on  Public  Participation: 
TNRCC  Authority  to  Promulgate 
Regulations  Affecting  PubUc 
Participation  in  Enforcement  Actions 

Two  comments  also  raised  the  issue 
that  TNRCC  did  not  have  statutory 
authority  to  promulgate  the  regulations 
and  that  there  were  certain  procedural 
defects  in  the  promulgation  of  some  of 
its  regulations.  There  was  a  specific 
concern  regarding  the  state  regulation 
allowing  permissive  intervention  in 
enforcement  actions. 

Response:  TNRCC  has  broad  authority 
under  the  Texas  Water  Code  §§  5.102, 
5.103,  and  5.112  and  Chapter  26  to 
promulgate  rules  to  protect  the  waters  of 
the  State  and  to  provide  for  public 

f>articipation  in  carrying  out  this 
egislative  purpose.  Clearly  it  was 
TNRCC's  intent,  when  it  added  the 
permissive  intervention  rule,  to  meet 
EPA's  requirement  for  public 
participation  in  enforcement  actions. 
The  Texas  Attorney  General  has  issued 
an  opinion  stating  that  TNRCC  has  the 
authority  to  implement  the  federal 
NPDES  program.  Promulgations  are 
entitled  to  a  presimiption  of  regularity 
and  EPA  accepts  the  state's  assurances 
that  they  were  valid.  Further,  these 
regulations  have  been  fully  promulgated 
and  are  currently  effective,  and, 
therefore,  this  could  not  be  a  basis  on 
which  to  deny  authorization.  If  the  State 
is  challenged  in  court  on  this  matter  and 
receives  an  adverse  ruling  striking  down 
the  permissive  intervention  regulation 
or  any  other  state  regulation  required  to 
maintain  this  federally  authorized 
program,  the  State  would  be  required  to 
remedy  any  defect  in  order  to  maintain 
program  authorization. 

17.  Sub-issue  on  Public  Participation: 
Public's  Right  to  Appeal  Settlement  of 
an  Enforcement  Action 

A  comment  stated  the  State  did  not 
provide  a  right  to  appeal  a  settlement  of 
an  enforcement  action  subsequent  to  the 
notice  and  comment  period. 

Response:  EPA  does  not  believe  this 
raises  an  authorization  problem.  40  CFR 
123.27(d)(2)(iii)  does  not  require  the 
state  to  provide  an  appeal  procedure 
based  on  public  comment  in  the 
settlement  of  an  enforcement  action. 
Nor  does  EPA  provide  such  an  appeal 
right  in  its  administrative  cases.  In  fact, 
EPA  does  not  provide  for  notice  and 
comment  on  CWA  administrative  case 
settlements  at  all,  much  less  a  right  to 


appeal  a  settlement  on  that  basis.  EPA 
believes  as  a  policy  matter  that  it  is 
important  for  the  public  to  be  able  to 
raise  concerns  and  issues  regarding  the 
settlement  of  enforcement  cases  so  as  to 
give  the  prosecuting  agency  an 
opportunity  to  reconsider  its  settlement 
decision  if  new,  significant  and  material 
facts  are  brought  to  light.  Having  said 
this,  an  enforcement  settlement 
agreement  is  significantly  different  from 
a  permitting  action.  The  safeguards  to 
ensure  public  participation  also  can  be 
different.  40  CFR  123.27(d)(2)(iii) 
regarding  administrative  enforcement 
settlements  does  not  require  that  an 
appeal  process  be  available.  In  40  CFR 
123.30,  EPA  specifically  requires  that 
dvil  judicial  appeals  of  permitting 
decisions  be  provided  by  authorized 
states.  There  are  other  safeguards  or 
public  participation  avenues  available 
such  as  the  right  to  permissive 
intervention  and  anyone  who  intervenes 
clearly  has  a  right  to  appeal  the 
settlement  decision  in  a  case  to  which 
he  or  she  is  a  party.  The  Agency 
believes  that  another  significant 
safeguard  that  provides  assurances  that 
comments  will  be  properly  considered 
is  that  prior  to  final  entry  of  the 
settlement  a  judge  (in  a  civil  action)  or 
the  administiBtive  law  officer  or 
commissioners  must  approve  a 
settlement.  (See  TWC  §  7.075)  These 
officials  normally  have  broad  authority 
to  take  notice  of  any  fact  or  information, 
including  public  comments,  to  ensure 
that  any  settlement  they  recommend  or 
sign  is  in  the  public  interest  and  not 
contrary  to  law  or  statute.  This  is 
certainly  the  case  in  the  federal  courts. - 
Citizens  for  a  Better  Environment,  718 
F.2d  1117, 1128  (D.C.  Cir.)  1983,  cert, 
denied  467  U.S.  1219  (1984). 

It  should  also  be  noted  that  CWA  civil 
judicial  settlements  are  not  required,  by 
statute  to  be  subject  to  notice  and 
comment,  but  notice  and  comment  is 
provided  for  in  accordance  with  28  CFR 
50.7  and  this  Department  of  Justice 
regulation  does  not  provide  for  an 
appeal  process. 

18.  Sub-issue  on  Public  Participation: 
Texas  "Standing"  Requirements 

Several  comments  expressed  concern 
that  Texas'  requirements  for  "standing" 
in  permitting  and  enforcement 
procedures  limited  public  participation. 

Response:  As  one  comment  pointed 
out,  EPA  has  been  concerned  with  state 
standing  requirements  and  EPA  believes 
that  "broad  standing  to  challenge 
permits  in  court  to  be  essential  to 
meaningful  public  participation  in 
NPDES  programs."  (61  FR  20976,  May 
8. 1996)  EPA  issued  a  rule  providing  the 
standard  for  States  that  administer 


NPDES  programs  regarding  "judicial 
review  of  approval  or  denial  of 
permits."  40  CFR  123.30,  as  follows: 

"States  *  *  •  shall  provide  an  opportunity 
for  judicial  review  in  State  Court  of  the  final 
approval  or  denial  of  permits  by  the  State 
that  is  sufficient  to  provide  for,  encourage, 
and  assist  public  participation  in  the 
permitting  process.  *  *  *  A  State  will  meet 
this  standard  if  State  law  allows  an 
opportunity  for  judicial  review  that  is  the 
same  as  that  available  to  obtain  judicial 
review  in  federal  court  of  a  federally-issued 
NPDES  permit  [see  §  509  of  the  Clean  Water 
Act).  A  State  will  not  meet  this  standard  if 
it  narrowly  restricts  the  class  of  persons  who 
may  challenge  the  approval  or  denial  of 
permits.  *  •  •" 

Id.  (emphasis  added)  EPA  was  concerned 
during  its  review  of  Texas'  draft  NPDES 
submissions  that  the  State  law  governing 
citizen  standing  in  Texas  judicial 
proceedings  would  not  meet  the  applicable 
standard.  In  response  to  issues,  the  State 
Attorney  General  examined  applicable  law 
and  gave  his  opinion  that  Texas  law  is 
substantially  equivalent  to  the  federally- 
prescribed  standard.  This  opinion  can  be 
found  in  the  Statement  of  Legal  Authority  by 
the  Texas  Attorney  General.  The  Texas 
Attorney  General  has  stated  that  civil  judicial 
standing  in  the  Texas  courts  is  the  same  as 
associational  standing  in  the  Federal  courts 
and  very  similar  to  the  federal  requirement 
for  individual  standing.  The  AG  has 
supported  his  opinion  by  reviewing  the 
Texas  case  law  in  this  area.  Considering  the 
current  state  of  the  case  law,  EPA  finds  the 
AG's  evaluation  sufficient  to  support  the 
Agency's  conclusion  that  the  program  meets 
the  requirements  of  40  CFR  123.30,  and  gives 
the  evaluation  deference.  According  to  the 
Attorney  General,  an  Attorney  General 
Opinion  carries  the  weight  of  law  unless  and 
imtil  it  is  overruled  by  a  state  court. 
(Attorney  General  Dan  Morales,  "Legal 
Matters"  (last  modified  July  1998))  — http:// 
www.oag.8tate.tx.u8/WEBSITE/NEWS/ 
LEGALMAT/9807opin.htm— An  Attorney 
General  Opinion  is  entitled  to  great  weight  in 
courts.  See  Jessen  Assoc.,  Inc.  v.  Bullock,  531 
S.W.2d  593,  598  fa6  (Tex.  1975); 
Commissioners'  Court  of  El  Paso  County  v.  £7 
Paso  County  Sheriffs  Deputies  Ass'n,  620 
S.W.  2d  900,  902  (Tex.  App.-El  Paso  1981, 
writ  ref.n.r.e.):  Royalty  v.  Nicholson.  411    ' 
S.W.  2d  565,  572  (Tex.  App.-Houston  (14th 
Dist]  1973,  writ  ref.  n.r.e.  The  Attorney 
General's  authority  to  issue  legal  opinions  is 
governed  by  the  Texas  Constitution,  Article 
4,  section  22,  and  the  Texas  Government 
Code  §§402.041-045. 

It  should  be  noted  that  State  law 
provides  two  avenues  of  appeal  of  an 
NPDES  permit:  (1)  the  evidentiary 
hearing  process,  which  is  subject  to 
appeal  in  accordance  with  Texas 
Administrative  Procedure  Act  (APA), 
Texas  Government  Code  Ann. 
§  2001.001  et.  seg.  and  (2)  a  direct 
appeal  to  state  court  based  on  comments 
TWC  S  5.351.  The  "affected  person" 
provisions  of  TWC  §  5.115(a)  and  30 
TAG  55.29  apply  only  to  evidentiary 


Federal  Register/Vol.  63.  No.  185/Thursday,  September  24.  1998/Notices 51171 


hearings  and  not  to  an  appeal  of  an 
NPDES  permit  directly  to  state  court 
based  on  comments.  The  court  would 
decide  standing  based  on  State  case  law; 
therefore.  EPA  is  determining  approval 
of  this  element  of  the  Texas  program  on 
the  basis  that  at  a  direct  appeal  to  civil 
judicial  courts  is  provided  for 
permitting  actions  vmder  Texas  law  and 
the  civil  courts  will  determine  standing 
based  on  the  common  law.  The  public 
is  not  required  to  file  for  an  evidentiary 
hearing.  Therefore,  there  is  a  direct 
avenue  of  appeal  via  the  public 
comment  process  (TWC  section  5.351), 
and  EPA  is  basing  its  evaluation  of 
standing  on  that  appeal  right.' 

As  part  of  EPA  oversight  of  this 
program,  we  will  be  carefully  reviewing 
any  state  court  rulings  in  this  area  that 
may  be  handed  dovtm  to  ensure  that 
standing  and  the  appeal  process 
continue  to  meet  the  requirements  of  40 
CFR  123.30.  Should  the  Texas  Supreme 
Court,  which  has  not  yet  directly 
addressed  the  question  of  individual 
standing,  ultimately  articulate  a  test  that 
is  more  restrictive  than  the  federal 
standard.  EPA  will  need  to  reconsider 
the  adequacy  of  the  public  participation 
elements  of  the  Texas  ^4PDES  program. 

19.  Issue:  Impediments  to  Public  Access 
to  Permitting  and  Enforcement 
Information 

One  comment  asserts  that  public 
access  to  permitting  and  enforcement 
information  may  be  impaired  where 
confidentiality  claims  or  state  agency 
information  processes  slow  access  or 
prevent  access  to  information. 

Response:  The  comment  correctly 
asserts  that  "Texas  law  for  public  access 
to  information  is  generally  equivalent  to 
the  federal  law."  and  instead  complains 
about  perceptions  of  information 
mismanagement.  These  are  not  issues 
which  impede  authorization  of  the  state 
program  (TPDES).  but  do  present 
matters  which  state  and  federal 
environmental  officials  will  want  to 
monitor  during  program 
implementation.  The  comment  asserts 
that  the  state  environmental  agency  is 
unwilling  to  summarily  deny  claims  of 
business  confidentiality  or.  in  some 
cases,  fails  to  do  so  in  a  timely  manner. 
EPA  has  determined  that  Texas  Open 
Records  Act  and  EPA's  regulations  (40 
CFR  Part  2)  are  substantially  equivalent. 


'Although  it  was  not  necessary  for  EPA  to  review 
the  standing  requirements  of  the  evidentiary 
hearing  process,  the  Agency  notes  with  approval 
the  recent  Texas  Court  of  Appeals  decision  in  Heat 
Energy  Advanced  Technology,  Inc.  et  al.,  v.  West 
Dallas  Coalition  for  Environmental  Justice,  962 
S.W.2d  288  (1998  Tex.  App.)  regarding  standing  in 
the  evidentiary  hearing  process  under  the  "affected 
person"  provisions  of  30  TAC  section  55.29. 


In  both  agencies,  confidentiality 
decisions  are  made  by  the  legal  office, 
not  the  permit  program.  The  permitting 
authority  has  little  control  over  how  or 
when  this  determination  will  be  made. 
This  issue  has  arisen  from  time  to  time 
during  EPA's  permitting  process  and 
EPA,  where  it  is  reasonable  to  do  so.  has 
suspended  permit  issuance  during  the 
resolution  of  claims  of  business 
confidentiality  for  permit  application 
data.  The  facts  surrounding  tixese  claims 
should  be  reviewed  carefully  by  permit 
issuing  entities.  Actions  should  be  taken 
to  ensure  information  is  made  available 
to  the  public  and  that  confidentiality 
claims  do  not  prevent  the  public  from 
being  able  to  make  informed  comments. 
TNRCC  can  and  should  examine  the 
equities  of  doing  so,  but  this  is  not  a 
program  authorization  issue.  Similarly, 
the  comment  correctly  asserts  that  "on 
paper  TNRCC's  central  records  system 
could  be  adequate."  but  then  complains 
that  in  fact  it  is  not.  noting  "a  history 
of  problems  with  the  management  of 
files"  by  that  agency.  The  comment 
asserts  that  TNRCC  has  implemented  a 
record  "retention"  policy,  a  feature  of 
most  public  record  systems,  including 
EPA's  (e.g.,  see  40  CFR  2.105(b)).  We 
agree  with  the  comment  that  TNRCC  has 
made  recent  efforts  to  improve  its 
record's  management,  filing,  and  public 
responsiveness  and  EPA  will  continue 
to  review  this  process  during  program 
oversight  to  ensure  that  any  barriers 
which  might  arise  to  timely  public 
access  to  information  are  addressed. 

Texas'  Regulatory  Flexibility  Under 
Texas  Water  Code  5.123 

20.  Issue:  Texas'  Regulatory  Flexibility 
imder  Texas  Water  Code  5.123  (Senate 
Bill  1591) 

EPA  received  several  comments 
indicating  that  TWC  §  5.123  (Senate  Bill 
1591)  does  not  affect  EPA's  ability  to 
approve  the  TPDES  program.  TWC 
§  5.123  gives  TNRCC  flexibility  to 
exempt  from  State  statutory  or 
regulatory  requirements  an  applicant 
proposing  an  alternative  method  or 
alternative  standard  to  control  or  abate 
pollution.  EPA  also  received  two 
comments  claiming  that  §  5.123  would 
prevent  EPA  from  approving  the  TPDES 
program.  One  comment  in  support  of 
approval  believes  that  the  assurances 
from  the  Texas  Attorney  General  and 
TNRCC  are  sufficient  to  address  EPA's 
concerns,  and  that  implementation  of 
§  5.123  should  not  interfere  with  the 
approval  of  Texas'  application  to 
administer  the  NPDES  program  in 
Texas.  The  two  other  comments 
expressed  belief  that  the  MOA  language 
is  unnecessary,  but  support  its  addition 


if  EPA  believes  that  it  vtrill  clarify  the    ' 
issue. 

Of  the  two  comments  opposed  to 
approval  on  the  basis  of  TWC  §  5.123, 
one  alleges  that  because  §  5.123  allows 
TNRCC  to  waive  any  state  standard  or 
requirement,  including  water  quality 
standards  and  reporting  requirements, 
EPA  cannot  approve  the  Texas  program. 
The  comment  also  states  that  EPA 
cannot  approve  a  program  that  includes 
§  5.123  twcause  the  regulatory  flexibihty 
given  to  TNRCC  makes  it  impossible  for 
EPA  to  determine  what  standards 
TNRCC  will  apply  in  any  situation.  The 
comment  also  notes  that  the  phrase  "not 
inconsistent  with  federal  law"  is  not 
defined  in  TWC  §  5.123.  Furthermore, 
the  comment  claims  that  the  assurances 
given  by  the  Texas  Attorney  General 
and  TNRCC  are  insufficient  to  repeal  or 
nullify  the  clear  language  in  a  Texas 
law.  'The  other  comment  opposes 
approval  because  of  the  flexibility  given 
to  TNRCC  to  exempt  firms  from  State 
statutory  and  regulatory  requirements. 

Response:  In  tne  Federal  Rqpster 
Notice,  EPA  discussed  the  implications 
of  TWC  §5.123,  which,  as  discussed 
above,  gives  TNRCC  flexibility  to 
exempt  from  State  statutory  or 
regula|ory  requirements  an  applicant 
proposing  an  alternative  method  or 
alternative  standard  to  control  or  abate 
pollution.  As  part  of  its  application, 
Texas  submitted  a  supplemental 
statement  from  its  Attorney  General 
stating  that  TWC  §  5.123  does  not 
authorize  TNRCC  to  "grant  an 
exemption  that  is  inconsistent  with  the 
requirements  for  a  federally  approved 
program."  This  statement  of  the 
Attorney  General  is  persuasive  and 
entitled  to  consideration.  See  Jessen 
Associates.  Inc.  v.  Bullock,  531  S.W.  2d 
593  (TX  1975).  TNRCC  also  submitted  a 
letter  from  TNRCC  Commissioner  Ralph 
Marquez,  clarifying  TNRCC's  position 
that  TWC  §  5.123  does  not  authorize 
TNRCC  to  grant  permits  or  take  other 
actions  that  vary  from  applicable  federal 
requirements.  Because  "rNRCC  is 
charged  with  implementing  TWC 
§  5.123,  its  interpretation  is  also  entitled 
to  great  weight.  [Yates  Ford,  Inc.  v. 
Ramirez.  692  S.W.2d  51  (TX  1985)). 

In  MOA  Section  III.A.22,  TNRCC 
states  that  "The  regulatory  flexibility 
authority  in  Senate  Bill  1591  will  not  be 
used  by  TNRCC  to  approve  an 
application  to  vary  a  federal 
requirement  or  a  State  requirement 
which  implements  a  federal  program 
requirement  under  §  402(b)  of  the  Clean 
Water  Act,  EPA  regulations 
implementing  that  Section,  or  this 
MOA,  including  but  not  limited  to 
inspection,  monitoring  or  information 
collection  requirements  that  are 
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Fequired  under  §  402(b)  of  the  Clean 
Water  Act,  EPA  regulations 
implementing  that  Section  or  this  MOA 
to  carry  out  implementation  of  the 
approved  federal  program."  Failure  to 
comply  with  the  terms  and  conditions 
of  the  MOA  is  grounds  for  withdrawal 
of  the  NPDES  program  from  Texas  (40 
CFR  123.63). 

Based  on  the  foregoing,  EPA  believes 
that  the  assurances  and  interpretations 
given  by  the  Texas  Attorney  General 
(the  chief  law  officer  of  the  State)  and 
TNRCC  are  sufficient  to  assure  that 
TNRCC  will  not  use  TWC  §  5.123  to 
approve  an  application  to  vary  a  federal 
requirement  or  a  State  requirement 
which  implements  a  federal  program 
requirement  under  section  402(b)  of  the 
Clean  Water  Act,  or  the  EPA  regulations 
implementing  section  402(b).  If 
T^^lCC*s  ability  to  vary  state  statutes 
and  regulations  does  not  include  those 
statutes  or  regulations  which  encompass 
the  federally  approved  TPDES  program, 
there  would  be  no  effect  on  the  federally 
approved  TPDES  program.  If  there 
would  be  no  effect  on  the  federally 
approved  TPDES  program,  there  is  no 
reason  to  disapprove  the  Texas 
apphcation  on  this  basis. 

Furthermore,  both  the  Texas  Sepate 
and  House  Committee  Reports  for  S.B. 
1591  (TWC  §  5.123)  support  this 
conclusion.  According  to  these  Reports, 
the  purpose  of  S.B.  1591  was  to  give 
TNRCC  the  authority  to  exempt 
companies  from  those  state 
requirements  which  exceed  federal 
requirements  (emphasis  added).  The 
alternative  requirements  would  have  to 
be  at  least  ^s  protective  of  the 
environment  and  public  health  as 
current  standards.  As  the  Reports  state: 

"This  legislation  provides  specific 
statutory  authorization  for  state  programs 
which  exceed  federal  law  to  serve  as  models 
for  regulatory  flexibility.  This  authorization 
is  important  for  delegation  of  the  federal  Title 
V  air-permitting  program  to  Texas,  so  Texas 
can  allow  flexibility  in  those  areas  where 
Texas  law  exceeds  federal  law."  (Senate 
Committee  Report— Bill  Analysis  (S.B. 
1591) — 4/4/97;  House  Committee  Report- 
Bill  Analysis  (S.B.  1591)— 4/29/97) 

Because  the  language  and  the 
legislative  history  of  TWC  §  5.123  do  not 
support  an  argument  that  this  provision 
would  allow  the  State  to  waive  federal 
requirements,  we  conclude  that  TWC 
§  5.123  does  not  render  the  TPDES 
program  unapprovable. 

In  addition,  TNRCC  recently 
published  regulations  implementing 
TWC  §  5.123  (23  TexReg  9347, 
September  11, 1998).  In  the  preamble  to 
those  regulations,  the  TNRCC  addressed 
the  issue  of  whether  the  regulations 
could  be  interpreted  to  allow  TNRCC  to 


vary  federally  approved  programs 
without  EPA  approval  as  follows: 

The  commission  »  *  •  reiterates  that 
orders  entered  under  the  authorizing  statute, 
Water  Code  §  5.123,  and  this  rule  will  not 
conflict  with  legal  requirements  for  federally 
delegated  or  authorized  programs.  Neither 
the  authorizing  statute  nor  this  rule 
authorizes  the  commission  to  grant  an 
exemption  that  is  inconsistent  with  the 
requirements  for  a  federally  approved 
program.  The  attorney  general  of  Texas  has 
so  informed  EPA,  in  his  letter  dated  March 
13, 1998,  concerning  the  commission's 
application  for  NPDES  authorization.  As  EPA 
points  out  in  its  comment,  to  vary  the 
required  elements  of  a  federally  authorized 
program  without  federal  approval  would 
violate  (that  is,  be  inconsistent  with)  federal 
law.  As  the  attorney  general  noted,  the 
authorizing  statute  does  not  authorize  this. 

This  interpretation  by  TNRCC  is  also 
entitled  to  great  weight.  Yates  Ford.  Inc. 
V.  Ramirez,  692  S.W.  2d  51  (TX  1985). 
While  it  may  have  been  clearer  to  the 
public  and  the  regulated  community 
had  the  TNRCC  included  in  the 
regulations  EPA's  suggested  language  on 
this  point,  EPA  is  satisfied  that  the 
State's  interpretation  is  consistent  with 
EPA's.  As  part  of  our  oversight  function, 
EPA  will  ensure  that  the  Texas 
Regulatory  Flexibility  Rules  are 
implemented  in  a  manner  that  fully 
conforms  to  the  interpretation  set  out  in 
the  preamble  to  those  rules,  and  in  the 
letters  to  EPA  referenced  above. 

Texas'  Defense  to  Liability  for  Acts  of 
God,  War,  Strike,  Riot,  or  Other 
Catastrophe 

21.  Issue:  Texas'  Defense  to  Liability  for 
Acts  of  God,  War,  Strike.  Riot,  or  Other 
Catastrophe 

Section  7.251  of  the  Texas  Water  Code 
provides  that  if  an  event  that  would 
otherwise  be  a  violation  of  a  statute, 
rule,  order  or  permit  was  caused  solely 
by  an  act  of  God,  war.  strike,  riot,  or 
other  catastrophe,  the  event  is  not  a 
violation  of  that  statute,  rule,  order,  or 
permit.  One  comment  asserts  that  Texas 
law  creates  defenses  to  violations  that 
are  not  compatible  with  EPA's 
minimum  federal  requirements  for  state 
NPDES  programs.  Specifically,  the 
comment  argues  that  States  must  have 
authority  to  seek  injunctions  for 
violations  and  to  assess  or  seek  dvil 
penalties  appropriate  to  the  violation. 
The  comment  argues  that  the  affirmative 
defense  in  TWC  §  7.251  creates  a  barrier 
to  that  enforcement  authority,  and  is 
therefore  prohibited. 

The  comment  also  asserts  that  the 
State  apphcation  violates  40  CFR 
123.27(b)(2),  which  requires  that  "the 
burden  of  proof  and  degree  of 
knowledge  or  intent  required  under 


State  law  for  establishing  violations 
under  paragraph  (a)(3)  of  this  section, 
shall  be  no  greatw  than  the  burden  of 
proof  or  degree  of  knowledge  or  intent 
EPA  must  provide  when  it  brings  an 
action  under  the  appropriate  Act."  In 
other  words.  State  law  should  not 
include  additional  elements  of  proof  for 
civil  violations. 

The  comment  further  suggests  that 
approving  a  Texas  program  that 
includes  TWC  §  7.251  countervenes  an 
EPA  interpretation  set  out  in  a  1982 
settlement  agreement  with  NRDC. 
Finally,  the  comment  suggests  that  the 
defenses  under  Texas  law  will  restrict 
citizens'  ability  to  file  citizen  suits  for 
violations. 

i?esponse;  The  comment's  major 
concern  appears  to  be  that  the  defenses 
in  TWC  §  7.251  are  "inconsistent  with 
federal  requirements  for  holding  a 
permittee  responsible  for  the  release  of 
pollutants."  EPA  raised  similar 
questions  during  its  review  of  the 
TNRCC  program  authorization  package. 
In  response  to  those  concerns,  the  State 
provided  two  clarifications:  an 
addendimi  to  its  Attorney  General's 
statement  and  a  letter  from  TNRCC 
Commissioner  Ralph  Marquez.  both  of 
which  are  included  in  the 
administrative  record  to  this  action. 

As  interpreted  by  the  Texas  Attorney 
General.  TWC  §  7.251  provides  an 
affirmative  defense  under  State  law  only 
if  the  event  causing  the  discharge  was 
completely  outside  the  control  of  the 
person  otherwise  responsible  for  the 
discharge,  and  only  if  the  discharge 
could  not  have  been  avoided  by  the 
exercise  of  due  care,  foresight,  or  proper 
planning,  maintenance  or  operation. 
Section  7.251  does  not  shield  a  party 
from  liability  if  that  party's  action  or 
inaction  contributed  to  the  violation, 
and  it  would  not  prevent  the  imposition 
of  penalties  for  a  violation  persisting 
after  the  original  force  majeure  event 
ceases  to  be  the  sole  cause  of  the 
discharge  (e.g.,  in  the  case  of  a 
continuing  discharge). 

Under  State  law,  the  State  of  Texas 
would  have  the  ability  to  bring  an 
enforcement  action  to  address  violations 
when  the  facility  owner  or  operator 
should  have  taken  steps  to  prevent  the 
discharge  by  care  and  foresight,  proper 
planning,  or  maintenance.  For  example, 
if  the  event  could  have  been 
anticipated — such  as  a  50-year  flood  in 
a  50-year  flood  plain,  or  the  need  to 
provide  training  on  pollution  control 
equipment  for  replacement  workers 
used  during  a  strike —  and  the  owner 
did  not  take  proper  precautions,  then 
the  failure  to  have  done  so  could  subject 
the  owner  or  operator  to  an  enforcement 
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action.'  The  Agency  disagrees  with  the 
comment's  statement  that  "vandaHsm 
can  be  used  as  a  defense,  apparently, 
even  if  such  an  action  could  have  been 
anticipated  or  if  the  entity  responsible 
for  the  discharge  did  not  take  an 
appropriate  response  to  the  risk  of 
vandalism  to  minimize  the  size  or 
impact  of  the  discharge."  Such  a 
scenario  contemplates  a  discharge  that 
could  have  been  prevented  through 
proper  planning  and  foresight,  and  the 
owner  or  operator's  failure  to  exercise 
that  planning  or  foresight  would  render 
the  defense  imavailable  to  him. 

The  State  has  also  demonstrated  that 
TNRCC  has  the  authority  to  enjoin  any 
discharges  or  to  order  the  cleanup  of 
those  discharges.  As  discussed  in  EPA's 
Federal  Register  notice,  the  Attorney 
General's  Statement  explains  that  TWC 
§  7.251  does  not  affect  a  court's 
authority  to  issue  an  injimction  to 
enforce  any  TWC  requirement  or 
prohibition,  including  the  requirement 
that  a  party  comply  with  any  permit, 
rule  or  order  issued  by  the  TNRCC.  The 
TNRCC  can  enjoin  by  suit  in  state  court 
any  violation  or  threat  of  violation  of  a 
statute,  rule  or  permit  imder  the  TPDES 
program.  Thus,  the  Agency  beUeves  that 
the  State  had  demonstrated  adequate 
authority  to  seek  injtmctions  as  required 
in  40  CFR  123.27. 

TWC  §  7.251  applies  only  to  actions 
brought  under  state  law,  but  does  not 
provide  a  defense  to  enforcement 
actions  brought  by  EPA  or  citizens 
pursuant  to  the  federal  CWA.  As 
discussed  in  the  Federal  Register  notice 
of  the  TPDES  appUcation  (63  FR  33662), 
the  federal  CWA  is  a  strict  UabiUty 
statute  recognizing  as  a  defense  to 
liabihty  only  the  federal  upset  defense 
(at  40  CFR  122.41(n)),  which  is  a  very 
narrow  affirmative  defense  for 
violations  of  technology-based  effluent 
limitations. 

EPA  does  not  view  TWC  §  7.251  as  a 
defense  to  UabiUty  imder  the  federal 
CWA,  and  indeed,  the  Attorney  General 
has  stated  that  the  language  of  §  7.251 
will  not  be  placed  into  TPDES  permits. 
EPA  also  does  not  view  §  7.251  as 
affecting  the  burden  of  proof  for 
estabUshing  a  violation  under  State  law. 
The  burden  of  proof  is  imchanged  from 
the  federal  system,  and  the  elements  of 
proof  are  imchanged.  Rather,  §  7.251 
merely  estabUshes  a  potential 
affirmative  defense  under  State  law.  The 
person  asserting  the  defense  must 
assume  the  burden  to  plead  and  prove 
the  defense.  This  means  showing  that 


'These  general  conunenti  should  not  be 
construed  as  an  opinion  on  any  specific  set  of  facts, 
such  as  in  the  Crown  Central  case  cited  in  the 
comment. 


the  discharge  was  caused  entirely  by 
other  persons  or  by  factors  over  which 
they  had  no  control,  and  that  the 
discharge  was  not  reasonably 
foreseeable  or  preventable.  As  noted  in 
the  Federal  Riq^er  notice,  even  EPA 
would  rarely  seek  penalties  in  such 
cases. 

As  to  the  comment's  assertion  that  the 
Texas  law  is  inconsistent  with  an 
alleged  EPA  interpretation  set  out  in  a 
1982  settlement  agreement  with  NRDC, 
without  more  specific  information,  EPA 
has  been  unable  to  locate  this  reference. 
However,  as  discussed  above,  the 
interpretation  of  Texas  laws  by  the 
Attorney  General  recognizes  that  the 
federal  CWA  is  a  strict  UabiUty  statute, 
and  the  Texas  statute  does  not  affect 
that  standard  of  UabiUty. 

EPA  also  disagrees  that  the  defenses 
imder  Texas  law  wiU  restrict  citizens' 
abiUty  to  file  citizen  suits  for  violations. 
As  noted  above,  the  affirmative  defense 
language  of  TWC  §  7.251  will  not  be 
incorporated  into  NPDES  permits.  Texas 
could  not  allow  discharges  disaUowed 
by  federal  law;  accordingly,  TWC 
§  7.251  would  not  remove  violations  of 
federal  law  from  the  scope  of  CWA 
§  505(a).  Thus,  the  CWA's  citizens  suit 
provision  affords  those  in  Texas  the 
same  right  and  opportunity  to  bring 
citizens  suits  as  those  in  other  States. 

Inspections 

22.  Issue:  Inspection  Commitments 

Some  comments  expressed  support 
for  the  TNRCC  inspection  strategy, 
stating  that  inspections  should  be 
focuseid  on  those  faciUties  not  meeting 
permit  limitations,  and  on  impaired 
watersheds.  However,  others  State  that 
TNRCC  should  be  required  to  perform 
inspections  on  100%  of  the  "majors" 
and  Class  I  sludge  faciUties  annuaUy. 
They  also  state  that  TNRCC  does  not 
have  adequate  resources  to  inspect  the 
required  universe  of  faciUties.  In 
addition  they  State  that  TNRCC  has 
failed  to  allocate  resources  to  inspect 
enough  CAFOs,  pretreatment  programs, 
"92-500  minors"  (smaller  municipal 
wastewater  treatment  plants  built  with 
federal  construction  grants  authorized 
under  Public  Law  92-500),  and  to 
adequately  respond  to  citizen 
complaints. 

Response:  In  Chapter  V  of  the  MOA 
TNRCC  states  it  has  the  procedures  and . 
abiUty  in  place  to  inspect  the  faciUties 
of  aU  major  dischargers  and  Class  I 
sludge  faciUties.  TNRCC's  statement  is 
consistent  with  40  CFR  123.26(e)(5). 
However,  EPA's  guidance  on  inspection 
coverage  recognizes  that  minor 
Permittees  may  also  cause  significant 
risks  to  the  environment  and  human 


health,  and  some  resources  may  be 
shifted  to  inspect  them.  Any  shift  in 
resources  must  be  negotiated  and  agreed 
upon  between  EPA  and  TNRCC 
annually. 

Under  the  terms  of  the  proposed 
MOA.  die  TNRCC  will  develop  an 
annual  inspection  plan  that  estabUshes 
priorities,  lists  the  major  and  minor 
dischargers  to  be  inspected,  and 
demonstrates  that  the  plan  is 
substantially  equivalent  to  the  annual 
inspection  of  all  major  dischargers  and 
Class  I  sludge  management  faciUties, 
where  applicable.  The  TNRCC  will  have 
to  inspect  majors  at  some  regular 
interval  while  expending  resources  on 
minors  equivalent  to  100%  of  the  majors 
annually.  As  discussed  in  more  detail 
below,  the  TNRCC  will  also  have  to 
demonstrate  environmental  benefits  of 
inspecting  other  faciUties,  such  as, 
improved  compliance  of  targeted 
facilities  in  priority  watersheds  and 
decreased  loadings  of  pollutants  of 
concern.  Under  the  proposed  MOA,  if 
EPA  and  the  TNRCC  are  unable  to  reach 
agreement  on  the  universe  of  majors/ 
minors  to  be  inspected  under  the  annual 
inspection  plan  by  the  beginning  of  the 
following  fiscal  year,  TNRCC  agrees  to 
inspect  100%  of  the  majors  and  all  Class 
I  sludge  management  faciUties. 

EPA  has  reviewed  the  resource 
allocation  for  inspections,  and  beUeves 
that  the  27  existing  FTEs  (fuU  time 
equivalent,  e.g.,  one  person  working  40 
hours  per  week  or  two  people  working 
20  hours  per  week),  12  new  FTEs  which 
will  be  hired  following  authorization, 
and  14  (nine  existing  and  five 
additional)  inspectors  dedicated  to 
sludge,  CAFOs  and  pretreatment,  will 
be  adequate.  In  discussions  with  TNRCC 
regarding  their  July  27, 1998,  submittal, 
TNRCC  staff  stated  that  the  30 
inspections  referenced  assumes  there 
are  other  activities  that  the  staff  must 
perform  annually.  If  these  factors  were 
not  taken  into  consideration,  then 
inspectors  would  be  able  to  perform 
more  than  the  indicated  30  inspections 
per  year.  The  federal  regulations  do  not 
require  a  State  to  make  specific 
commitments  for  CAFO,  pretreatment  or 
minor  inspections.  Additionally,  in  its 
July  27, 1998,  submittal  providing 
additional  detail,  TNRCC  indicated  that 
they  would  inspect  approximately  24% 
of  the  pretreatment  faciUties  in  the  first 
year  and  38%  in  the  second  year.  As 
part  of  annual  inspection  negotiations 
EPA  wiU  further  discuss  the  adequacy 
of  these  inspection  numbers. 

23.  Issue:  Potential  Misuse  of  Annual 
Inspection  List 

Some  comments  oppose  a  proposed 
aimual  agreement  between  Q'A  and 


51174 


Federal  Register /Vol.  63,  No.  185 /Thursday.  September  24.  1998 /Notices 


TNRCC  regarding  inspection 
commitments  in  which  an  inspection 
plan  would  be  developed  that  would  list 
the  facilities  to  be  inspected  annually. 
They  believe  that  such  a  list  would 
allow  the  regulated  commimity  to  know 
which  facilities  would  be  inspected 
annually,  thereby  reducing  the  incentive 
for  compliance. 

Response:  EPA  and  TNRCC  annuaUy 
work  together  in  developing  a  list  of 
major  and  minor  dischargers  which  will 
be  inspected.  The  Agencies  will 
continue  to  do  so  as  described  in 
Chapter  V  of  the  MOA.  TNRCC 
ciirrently  has  and  will  continue  to  have 
a  notification  policy  under  which  a 
facility  is  notified  one  to  two  weeks 
prior  to  a  State  inspection.  However, 
any  facility  that  will  be  inspected  by 
EPA  or  inspected  jointly  by  EPA  and 
TNRCC  wrill  not  be  notified.  Further. 
EPA  does  not  agree  that  the  list  of 
facilities  to  be  inspected  will  be  known 
prior  to  the  inspections.  Texas 
Government  Code,  Chapter  552, 
describes  the  circumstances  imder 
which  information  can  be  withheld 
under  the  Texas  Public  Information  Act. 
The  Texas  Attorney  General  makes  this 
decision.  This  is  addressed  on  Page  6  of 
the  MOA.  Under  the  Federal  Freedom  of 
Information  Act,  the  list  of  inspections 
to  be  performed  are  considered 
enforcement  confidential  and  are  not 
released  to  the  pubUc. 

24.  Issue:  Discrepancy  between  MOA 
and  Federal  Register  Notice  Regarding 
Inspection  Plan 

One  comment  noted  that  there  was  a 
discrepancy  between  the  Federal 
Register  notice  and  the  MOA  regarding 
the  proposed  inspection  plan. 
Specifically,  the  Federal  Register  notice 
indicated  TNRCC  would  have  to 
demonstrate  water  quality 
improvements  as  a  result  of  shifting 
resources  from  major  inspections  to 
minor  inspections.  The  MOA  does  not 
specifically  State  this. 

Response:  The  inspection  plan 
discussed  in  the  MOA  will  be  the 
framework  for  annual  negotiations  of  a 
comprehensive  enforcement  agreement 
between  the  two  agencies  regarding  the 
niunber  and  type  of  inspections,  type  of 
facilities  to  be  inspected,  location  of 
facilities  (watersheds)  etc.  If  TNRCC 
proposes  to  shift  some  inspection 
resources  fit>m  major  to  minor 
dischargers,  it  must  demonstrate  to  EPA 
that  this  strategy — in  conjunction  with 
other  water  program  efforts  set  forth  in 
their  plan — will  result  in  enviroimiental 
benefits  over  time,  such  as  improved 
compliance  rates  of  targeted  facilities  in 
priority  watersheds  and  decreased 
loadings  of  pollutants  of  concern.  If  over 


time,  these  efforts  do  not  show  such 
improvements,  then  EPA  and  the 
TNRCC  will  reassess  the  proper 
allocation  of  inspection  resources 
between  major  and  minor  dischargers  as 
part  of  the  annual  inspection  plan 
negotiations. 

Timely  and  Appropriate  Enforcement 

25.  Issue:  Timely  Enforcement 

Some  comments  assert  that  TNRCC 
will  not  complete  enforcement  actions 
in  a  timely  maimer  and  has  only 
committed  to  initiating  such  actions  in 
a  timely  fashion.  While  some  comments 
assert  that  TNRCC  does  have  a  program 
that  will  ensure  that  timely  and 
appropriate  actions  will  be  taken,  they 
also  note  that  EPA  does  not  in  all  cases 
take  timely  and  appropriate  action. 

Response:  EPA  encourages  States  to 
adopt  its  guidance  on  timely  and 
appropriate  enforcement  actions, 
however,  the  federal  regulations  do  not 
require  States  to  adopt  EPA  guidance. 
To  address  EPA's  concerns  with  TNRCC 
in  these  areas,  language  is  included  in 
the  MOA  that  states  that  in  cases  where 
TNRCC  caimot  meet  the  timely  and 
appropriate  criteria  in  EPA's  Oversight 
Guidance,  TNRCC  agrees  to  notify  EPA. 
EPA  reserves  its  right  to  take  timely  and 
appropriate  enforcement  if  TNRCC  fails 
to  finalize  its  actions  in  a  timely  manner 
(see  MOA  Part  V.E.).  In  cases  where 
EPA  believes  a  formal  action  must  be 
taken,  EPA  initiates  timely  and 
appropriate  action.  However,  there  are 
instances  when  formal  action  is  not 
appropriate,  e.g.,  facility  has  returned  to 
compliance,  facility  is  on  a  long-term 
construction  schedule  and  is  compliant 
with  the  schedule,  etc. 

26.  Issue:  Enforcement  on  Small 
Businesses 

One  comment  states  that  TNRCC  has 
"not  committed  to  enforce  adequately 
against  small  businesses,  given  the 
limitations  in  Chapter  2006,  Subchapter 
A  of  the  Texas  Water  Code." 

Response:  Chapter  2006,  Subchapter 
A  of  the  Texas  Government  Code 
requires  a  state  agency  that  is 
considering  adoption  of  a  rule  that 
would  have  an  adverse  economic  effect 
on  small  businesses  to  reduce  that  effect 
if  doing  so  is  legal  and  feasible.  EPA 
does  not  find  this  subchapter  limits 
TNRCC's  ability  to  enforce  against  small 
businesses.  Subchapter  A  of  Chapter 
2006  does  not  apply  to  enforcement 
actions  brought  against  "small 
businesses"  as  defined  by  the  Texas 
Government  Code.  There  is  nothing  to 
indicate  the  TNRCC  is  not  conmiitted  to 
enforcing  its  statutes,  rules,  orders, 


permits,  and  other  authorizations  no 
matter  the  size  of  the  permitted  entity. 

27.  Issue:  TNRCC Conunitment  to  Use 
EPA's  SNC  Criteria 

One  comment  stated  that  TNRCC  has 
not  committed  to  use  EPA's  significant 
noncompliance  criteria  (SNC),  and  has 
not  developed  the  procedures  or  ability 
to  utilize  the  national  database,  the 
Permit  Compliance  System  in  a  timely 
maimer. 

Response:  TNRCC  has  committed  to 
prepare  the  Quarterly  Noncompliance 
Reports  (QNCR)  in  accordance  with  the 
federal  regulations  at  40  CFR  123.45.  In 
order  to  prepare  the  QNCR,  TNRCC  will 
be  required  to  report  facilities  in 
reportable  noncompliance  (RNC),  per  40 
CFR  123.45.  The  more  serious  (due  to 
magnitude  or  duration)  Significant 
Noncompliance  (SNC)  violations  make 
up  a  subset  of  RNC  violations.  As  a 
result,  TNRCC  vnll  have  to  use  the  SNC 
definition  as  SNC  facilities  in  Texas  will 
be  automatically  flagged  by  PCS. 
Training  of  TNRCC  staff  on  the 
operation  of  PCS  has  been  ongoing,  and 
the  Region  6  offices  will  continue  to 
provide  necessary  training  and  support 
after  program  assumption  by  TNRCC. 

TPDES  Penalties 

28.  Issue:  Adequate  Penalties 

Some  comments  expressed  belief  that 
TNRCC  does  not  have  the  procedures  to 
assess  adequate  penalties  and  to  collect 
economic  benefit  gained  through  the 
violations.  Others  state  that  the  TNRCC 
penalty  authority  is  adequate  and  does 
ensure  that  no  party  gain  an  unfair 
economic  advantage  by  avoiding 
noncompliance,  but  support  EPA's  right 
to  over-file. 

Response:  Although  EPA  urges  the 
states  to  implement  penalty  authority  in 
a  manner  equivalent  to  EPA's.  it  is  not 
required  by  the  regulations  or  the  Clean 
Water  Act.  While  authority  to  collect 
economic  benefit  exists,  TTJRCC's  policy 
allows  for  mitigation  of  penalties  to  zero 
in  some  instances.  Therefore,  there  is  no 
guarantee  that  economic  benefit,  at  a 
minimum,  will  be  collected  by  TNRCC 
in  all  cases.  Through  its  oversight  role 
EPA  will  work  with  the  TNRCC  to 
ensure  that  the  penalties  collected 
under  the  TPDES  program  are  consistent 
with  those  required  by  the  NPDES 
program  including,  where  appropriate, 
the  collection  of  an  economic  benefit.  In 
cases  where  EPA  believes  appropriate 
penalties  have  not  been  assessed.  EPA 
has  reserved  its  right  to  over-file  in 
accordance  vtrith  CWA  §§  309  and 
402(i). 


29.  Issue:  TT 


30.  Issue:  A] 
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29.  Issue:  TNRCC  SEP  Policy 

One  comment  implied  that  TNRCC's 
Supplemental  Environmental  Project 
(SEP)  Policy  is  inconsistent  with  EPA's 
policy. 

Response:  TNRCC  is  not  required  by 
regulation  or  statute  to  have  a  SEP 
poUcy  that  is  equivalent  to  the  EPA 
policy.  In  any  event,  on  pages  6-14  of 
the  TPDES  Enforcement  Program 
Description,  TNRCC  has  cited  potential 
SEP  projects  that  are  comparable  to 
projects  that  would  be  approved  under 
the  EPA  policy.  In  cases  where  TNRCC 
approves  an  inappropriate  SEP  that 
results  in  an  inadequate  penalty,  EPA 
reserves  its  right  to  over-file  in 
accordance  with  CWA  309  and  402(i).  • 

30.  Issue:  Appropriate  Penalties 

One  comment  stated  that  EPA 
penalties  against  builders  and 
developers  are  excessive.  In  addition 
they  are  concerned  with  EPA's  abiUty  to 
over-file  because  they  would  "never 
really  know"  what  the  penalty  amounts 
would  be  for  specific  violations. 

Response:  The  Clean  Water  Act  sets 
statutory  maximiun  penalties  that 
would  be  used  in  litigation,  and  EPA 
utilizes  its  Clean  Water  Act  Settlement 
Penalty  Policy  to  calculate  the 
minimum  penalty  for  which  the  Agency 
would  be  willing  to  settle  a  case.  The 
policy  has  provisions  for  addressing 
type  of  violation,  diu^tion,  size  of 
business,  and  abiUty  of  business  to  pay 
a  penalty.  This  penalty  policy  is  applied 
equally  to  all  CWA  enforcement 
including  the  construction  "industrial 
activity"  category  (x)  as  found  at  40  CFR 
122.26(b)(14)(x).  Due  to  EPA  retaining 
administration  of  EPA-issued  MS4  and 
storm  water  general  permits,  TNRCC 
responsibility  for  enforcement  of  the 
huus.  of  the  storm  water  program  will  not 
begin  for  approximately  two  years 
(when  the  first  of  these  permits  expires). 
At  that  time,  EPA  will  review  the 
penalties  assessed  in  these  actions  as 
part  of  its  oversight  authority,  to  assure 
that  the  penalty  amounts  are  adequate  to 
abate  violations  of  a  permit  or  permit 
program  (40  CFR  123.27),  EPA  has 
reserved  its  right  to  over-file  if  they 
believe  an  adequate  penalty  has  not 
been  assessed. 

31.  Issues:  Improper  Barrier  to  Recovery 
of  Penalties  Where  Violator  Gained 
Economic  Benefit  From  Violation 

One  comment  alleged  that  the  Texas 
audit  privilege  act  establishes  an 
improper  barrier  to  recovery  of  penalties 
for  violations  where  the  violator  gained 
an  economic  benefit  from  the  violations. 

Response:  40  CFR  123.27(a)  and  (c) 
require  the  State  to  have  the  authority 


to  recover  civil  penalties  for  violation  of 
any  NPDES  permit  condition,  filing 
requirement,  regulation,  or  order  as  well 
as  to  assess  civil  penalties  which  are 
appropriate  to  the  violation.  Section 
10(d)(5)  of  the  Texas  Audit  privilege  act 
(Tex.  Civ.  Statute  art.  4447cc  (1998)] 
allows  recovery  of  dvll  or 
administrative  penalties  for  "substantial 
economic  benefit  which  gives  the 
violator  a  clear  advantage  over  its 
business  competitors."  This  language 
will  enable  Texas  to  obtain  civil 
penalties  appropriate  to  the  violations, 
including  Uiose  resulting  in  a 
substantial  economic  benefit.  For  those 
dischargers  engaged  in  business 
competition,  the  law  would  also  reqiiire 
proof  of  clear  advantage  deriving  from 
that  economic  benefit.  Under  section 
10(g)  of  the  law,  the  enforcement 
authority  does  not  bear  the  burden  of 
proof  concerning  exceptions  to 
immiuiity  stated  in  section  10(d); 

32.  Issue:  Improper  Barrier  to  Recovery 
of  Penalties  for  Continuous  and  Repeat 
Violations 

One  comment  expressed  concerns 
that  the  Texas  audit  privilege  act  would 
impose  barriers  to  recovery  of  penalties 
for  continuous  and  repeat  violations. 

Response:  There  is  no  civil  or 
administrative  penalty  immunity  under 
Texas  Civil  Statutes  Article  4447cc  if 
the  disclosure  "has  *  *  •  repeatedly  or 
continuously  committed  significant 
violations,  and  *  *  *  not  attempted  to 
bring  the  facility  or  operation  into 
compliance,  so  as  to  constitute  a  pattern 
of  disregard  of  environmental  [law]."  To 
show  a  "pattern,"  the  entity  must  have 
"committed  a  series  of  violations  that 
were  due  to  separate  and  distinct  events 
within  a  three-year  period  at  the  same 
facility  or  operation."  By  its  terms,  this 
provision  provides  Texas  with  authority 
to  address  continuous  violations  and 
repeat  violations.  Texas  also  retains 
authority  to  address  all  violations  by 
issuing  administrative  or  judicial 
consent  orders  and  by  seeking  penalties 
for  any  subsequent  violation  of  such 
orders. 

Independent  Applicability  of  Water- 
Quality-Based  Limits 

33.  Issue:  Application  of  Water  Quality 
Standards  for  Discharges  Not  Subject  to 
a  Technology-Based  Effluent  Guideline 

Several  comments  supported  EPA's 
conclusion  that  TNRCC  had  the 
authority,  and  had  actually  committed 
to  apply  water-quality  based  effluent 
limitations  regardless  of  whether  or  not 
there  was  a  promulgated  technology- 
based  effluent  guideUne  for  a  particular 
discharge.  However,  these  comments 


also  stated  that  there  was  no  objection 
to  EPA  and  TNRCC  clarifying  this  issue 
in  the  MOA. 

Response:  EPA  appreciates  the 
support  expressed  by  the  comments  and 
repeats  the  Agency's  position  for  the 
benefit  of  those  members  of  the  public 
that  did  not  review  die  June  19, 1998, 
Federal  Register  notice.  In  a  brief  filed 
February  12, 1998,  in  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  on  behalf 
of  the  State  of  Texas  and  the  Texas 
Railroad  Commission  in  Texas  Mid- 
Continental  Oil  6r  Gas  Association  v. 
EPA  (No.  97-60042  and  Consolidated 
Cases),  the  Texas  Attorney  General  took 
the  position  that  EPA  did  not  have  the 
authority  to  include  water  quality-based 
effluent  limitations  in  an  NPDES  permit 
unless  technology-based  effluent 
guidelines  had  been  developed 
(emphasis  added).  EPA  vigorously 
disagrees  with  this  position  and 
continues  to  maintain  that  under  the 
CWA,  technology-based  and  water 
quality-based  effluent  limitations  are 
independently  applicable  in 
determining  appropriate  effluent 
limitations  for  an  NPDES  permit. 

While  confident  that  the  Texas 
Attorney  General's  position  on  EPA's 
authority  to  independently  require 
compliance  with  water  quality 
standards  will  not  be  upheld  by  the 
courts,  EPA  also  believes  it  was  not 
necessary  to  wait  for  a  final  ruling  by 
the  courts  before  acting  on  the  TTOES 
program  proposed  by  TNRCC.  The 
Texas  Attorney  General's  statement 
confirms  that  TNRCC  has  full  authority 
imder  State  law  to  impose  effluent 
limitations  for  any  discharge  as 
necessary  to  insure  compliance  with 
approved  water  quality  standards.  In 
addition,  the  following  language  is 
included  in  Section  IV.B  of  the  MOA: 

"Water  quality  based  effluent  limitations 
are  part  of  the  federally  approved  program 
and  the  State  will  impose  such  limitations  in 
TPDES  permits  unless  technology-based 
effluent  limitations  are  more  stringent." 

Therefore,  the  proposed  TPDES 
program  will  function  in  a  manner 
consistent  with  EPA's  interpretation  of 
the  requirements  of  the  CWA  and  its 
implementing  regulations. 

TPDES  Resource  Needs 

34.  Issue:  Generic  Comments  on 
Adequacy  of  TNRCC  Resources 

Some  comments  stated  belief  that 
TNRCC  had  provided  adequate 
information  to  address  funding  issues. 
Other  comments  expressed  concern  over 
TNRCC's  ability  to  run  their  TPDES 
program  without  the  use  of  federal 
funds.  They  also  claimed  that  TNRCC 
had  not  adequately  demonstrated  that 
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they  had  sufficient  resources  or  staffing 
to  assume  the  program  on  the  day  of 
program  assumption. 

Response:  Pursuant  to  the 
requirements  of  40  CFR  123.22(b),  the 
State  of  Texas  submitted  a  description 
of  the  cost  of  estabUshing  and 
administering  the  proposed  TPDES 
program  for  the  first  two  years  after 
program  approval  in  Chapter  7  of  its 
application.  That  submittal  indicated 
that  217  full  time  employees  would  be 
tasked  with  different  aspects  of  the 
program,  and  that  $12.3  million  in 
funding  would  be  available  to  nm  the 
program.  Prior  to  the  comment  period 
on  the  proposed  TPDES  program,  the 
Agency  received  letters  from  two 
concerned  parties  suggesting  that  more 
detail  was  needed  to  fully  understand 
how  the  personnel  and  funds  set  out  in 
the  Texas  appUcation  were  to  be  used. 
EPA  agreed  that  it  would  be  helpful  to 
understand  more  fully  such  information 
and,  thus,  asked  the  State  to  provide 
additional  detail  (63  FR  33664). 

The  State  did  so  in  comments 
submitted  at  the  pubUc  hearing  on  the 
proposed  State  program  approval  on 
July  27,  1998,  and  made  copies  available 
to  many  of  the  attendees.  The  State's 
comments  were  also  made  available  on 
July  28, 1998,  at  both  the  TNRCC  and 
EPA  offices.  EPA  hirther  took  the  step 
of  sending  copies  of  the  State  submittal 
to  all  persons  who  had  attended  the 
public  hearing  or  who  had  commented 
on  the  State  program.  To  allow  time  for 
any  additional  comment  on  the  resource 
question,  the  Agency  extended  the 
comment  period  on  that  single  issue 
from  August  10  until  August  24, 1998. 

Chapters  2,  6,  7,  and  Appendix  7-A, 
of  the  Program  Description  provided 
detailed  information  on  TNRCC's 
organizational  structure,  positions, 
projected  costs,  and  sources  of  funding, 
including  a  projection  of  enforcement 
resource  needs.  TNRCC  has 
acknowledged,  on  page  8  of  the  MOA, 
that  it  is  their  responsibility  after 
program  approval  to  run  and  manage 
the  TPDES,  Pretreatment  and  Sewage 
Sludge  programs  with  or  without  the 
assistance  of  Federal  funding.  The 
Federal  regulations  require  States 
se^ng  program  approval  to  submit  an 
itemization  oLthe  sources  and  amoimts 
of  funding,  "including  an  estimate  of 
Federal  grant  money,"  expected  to  be 
available  for  the  first  two  years  of 
program  administration  (40  CFR 
123.22(b)(3)):  the  State  of  Texas  has 
provided  this  information. 

EPA  has  reviewed  the  resources 
TNRCC  will  devote  to  the  TPDES 
program,  the  staffing  requirements  and 
qualifications,  and  the  training 
necessary  to  utiUze  existing  staff  to 


operate  the  program  on  day  one,  and 
determined  that  TNRCC  has  the 
capacity  to  administer  the  program 
upon  assumption.  As  part  of  EPA's 
oversight  responsibilities,  the  agency 
will  monitor  the  resources  TNRCC  is 
devoting  to  the  TPDES  program  to 
ensure  compliance  with  the  regulatory 
requirements  for  a  state-nm  program. 

35.  Issue:  Under-Funding  of  TNRCC's 
Permitting  Program 

Several  of  the  comments  contend  that 
the  water  quality  permitting  program  is 
woefully  imderfunded.  In  its  August 
27th  comments,  the  State  provided  an 
explanation  of  how  the  resources 
dedicated  will  be  marshaled  to 
administer  the  NPDES  program. 

Response:  In  its  July  27  letter,  the 
TNRCC  discussed  widi  great  specificity 
why  the  resources  described  in  Chapter 
7  of  its  application  would  be  sufficient 
to  administer  the  NPDES  program  in 
Texas.  In  Exhibit  A  of  that  letter,  the 
TNRCC  used  "the  number  of  [permit] 
applications  processed"  as  the  most 
accurate  measure  of  the  work  they  could 
process.  Looking  at  the  prior  ten-year 
period,  the  TNRCC  found  that  an 
average  of  727  applications  were 
processed  each  year,  not  including 
NPDES  permits  processed  for  EPA 
under  a  Federal  grant.  While  noting  that 
permit  applications  in  some  areas  of  the 
State  (principally  central  Texas)  had 
increased,  TNRCC  expected  the  total 
number  of  permits  required  state-wide 
would  remain  relatively  constant. 
TNRCC  pointed  to  the  workload- 
leveling  effect  of  its  basin  permitting 
rule  and  its  intent  to  expand  use  of 
general  permits  as  justification  for  this 
assumption.  Based  on  the  total  number 
of  permits,  they  estimate  approximately 
651  permit  renewals  per  year.  Using 
these  figures,  the  TNRCC  concludes  that 
it  has  adequate  staff  to  handle  the  needs 
of  the  NPDES  program: 

"Assuming  that  the  permitting  universe 
will  remain  static  at  3256  permits  (given  the 
movement  toward  issuing  general — ^rather 
than  individual — permits  and  other  reasons 
set  out  by  TNRCC),  TNRCC  predicts  that  an 
average  permit  writer  would  need  to  be 
responsible  for  processing  30  renewal 
permits  each  year  (651+21.5).  Ample  staffing 
is  available  to  additionally  process  incoming 
new  or  amendment  requests,  since  an 
existing  staff  of  18.5  has  historically 
processed  an  average  of  39  permits/person/ 
year  (727+18.5)."  Quly  27, 1998.  letter. 
Exhibit  A.) 

The  TNRCC  weAt  on  to  explain  that 
new  personnel  positions  in  several 
categories  have  been  funded  in  order  to 
carry  out  the  NPDES  program.  Taken 
together,  the  information  provided  by 
the  State  appears  to  demonstrate 


adequate  resources  to  implement  the 
NPDES  program  in  Texas. 

As  a  sub-point,  a  comment  expresses 
concern  that  the  application  does  not 
account  for  the  resources  necessary  to 
process  the  approximately  3,000  NPDES 
applications  now  pending  at  EPA 
Region  6  that  are  to  be  transferred  to  the 
State.  In  response,  as  the  comment 
concedes,  it  is  somewhat  unfair  to  ask 
the  State  to  show  readiness  to  pick  up 
an  entire  program  prospectively  and  to 
demonstrate  that  it  can  eliminate  a 
backlog  not  of  its  own  creation;  other 
states  seeking  authorization  have  not 
been  asked  to  make  such  a  showing. 
However,  it  is  EPA's  imderstanding  that 
Texas  does  plan  to  eliminate  the  backlog 
o\^r  the  course  of  one  permitting  cycle 
(five  years).  Under  the  status  quo  pre- 
authorization,  every  discharger  that  has 
(or  should  have)  a  Federal  NPDES 
permit  has  (or  should  have)  a  water 
permit  under  State  law.  Thus,  as  the 
State  proceeds  to  renew  or  issue  permits 
(in  accordance  with  the  State  watershed 
priority  system  approved  by  EPA),  it 
will  in  effect  replace  two  permits  (one 
State  and  one  Federal)  with  one  State- 
issued  TPDES  permit.  The  TNRCC 
explained  its  plan  to  address  the  EPA 
backlog  as  follows: 

"In  effect,  EPA  has  allowed  a  situation 
where  a  significant  number  of  discharges 
were  never  authorized  under  NPDES.  These 
applications  are  to  be  passed  to  TNRCC  for 
processing.  This  load  of  applications  is 
assumed  to  equate  to  applications  for  the 
same  discharges  also  received  by  the  state.  As 
TNRCC  works  on  its  own  applications,  it  will 
also  be  combining  the  workload  and 
eliminating  EPA's  backlog."  (July  27  letteiv 
Exhibit  A.,  p.2) 

36.  Issue:  Workload  Analysis 

Some  public  comments  argued  that 
States  must  provide  a  detailed  workload 
analysis  as  required  by  EPA  guidance. 

Response:  EPA  agrees  that  its 
guidance  asks  that  States  set  out  their 
resources  in  the  form  of  a  workload 
analysis;  however,  this  is  not  a 
requirement  of  statute  or  regulation.  In 
any  event,  the  State  provides  a  workload 
analysis  in  response  to  EPA's  request  for 
additional  detail  on  the  appUcation. 
(See  July  27  letter.  Exhibit  D.) 

37.  Issue:  Future  Resources  for  Storm 
Water  Program 

One  comment  expressed  concern  that 
TNRCC  does  not  currently  have 
resources  to  operate  the  storm  water 
program  in  Texas  and  has  not  "laid  out 
any  clear  plan  for  obtaining  them  over 
a  specified  period  of  time."  This 
comment  also  expressed  concern  that 
TNRCC  would  not  immediately  have 
adequate  resources  for  inspection  of 
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storm  water  permittees  they  will 
administer  upon  authorization.  In 
response  to  EPA's  request  for  public 
input  on  future  resource  needs,  TNRCC 
submitted  comments  that  contained  an 
acknowledgment  that  additional 
resources  will  be  needed  when  EPA- 
issued  storm  water  general  permits  and 
municipal  separate  storm  sewer  system 
permits  expire  and  administration 
transfers  to  the  State.  TNRCC  pointed 
out  that  the  Texas  legislature  has 
already  authorized  increases  in  permit 
fees,  contingent  upon  NPDES 
authorization.  T^4RCC  also  stated  in  its 
comments  that  "•  *  *  appropriations 
for  the  storm  water  permitting  program 
elements  initiated  in  fiscal  year  2001 
will  be  an  exceptional  item  request  in 
the  TNRCC  LAR  [legislative 
appropriations  request]  for  200Q-2001." 

kesponse:  At  the  time  of  program 
assumption,  EPA  will  only  transfer 
administration  of  those  storm  water 
discharges  included  as  part  of  an 
individual  industrial  peraut  to  TNRCC. 
EPA  will  continue  to  administer 
discharges  authorized  under  municipal 
separate  storm  sewer  peimits  and  storm 
water  general  permits  for  some  time 
after  program  authorization. 
Administration  of  discharges  covered  by 
EPA's  multi-sector  storm  water  general 
permit  transfers  by  October  1, 2000. 
Administration  of  dischai^ges  covered  by 
EPA's  construction  storm  water  general 
permit  transfiers  by  July  6,  2003. 
Administration  of  disdiarges  covered  by 
EPA's  permits  for  the  nineteen 
municipal  separate  storm  sewer  systems 
in  Texas  starts  to  transfer  in  2000,  but 
most  of  these  permits  will  not  expire 
imtil  2003.  Therefore,  TNRCC  will  not 
need  additional  resources  for  permitting 
and  enforcement  on  storm  water-only 
discharges  right  away.  Since 
administration  passes  at  the  time  each 
storm  water  permit  expires,  or  earUer  if 
TNRCC  issues  a  replacement  permit, 
TNRCC's  permit  fee  program  would  be 
available  to  provide  resources.  Under 
TNRCC's  ciurent  procedures  for 
conducting  inspections,  storm  water 
outfolls  at  industrial  facilities  (the 
permits  that  would  transfer  to  TNRCC  at 
program  authorization)  are  routinely 
included  in  the  overall  inspection  of  the 
facility. 

EPA  also  notes  that  while,  as  with  any 
governmental  agency,  TNRCC  is 
dependent  on  funding  by  a  legislature 
that  has  sole  power  on  appropriations, 
it  has  committed  to  seek  additional 
resources  for  these  resource  needs.  On 
August  19, 1998,  the  TNRCC  formally 
adopted  its  Legislative  Appropriations 
Request  (LAR)  for  the  2000-2001 
biennium.  Included  is  a  request  for 
additional  appropriation  authority  for 


full  State  implementation  of  the  NPDES 
storm  water  program  iising  the  existing 
|>ermitting  options  available  to  TNRCC. 
For  FY  2000.  TNRCC  has  requested  $3.4 
miUion  and  58  additional  positions.  For 
FY  2001,  the  request  increases  to  $4.2 
million  and  a  total  of  80  positions. 
These  staffing  levels  and  budget 
estimates  are  based  on  the  existing 
limitations  in  State  law  regarding  the 
use  of  general  permits  for  storm  water 
discharges  (which  could  easily  exceed 
the  current  500,000  gallons  per  day  cap 
allowed  for  a  general  permit  issued  by 
TNRCC  under  TWC  §  26.040).  Both 
agencies  understand  that  this  initial 
request  is  subject  to  change'if  the 
current  statutory  limits  on  the  use  of 
general  permits  are  removed  or 
modified. 

38.  Issue:  Statements  to  the  Legislatiire 

Several  comments  assert  that 
TNRCC's  statements  seeking  additional 
funding  for  deficient  parts  of  the  Water 
Quality  Program  (which  the  comment 
describes  as  "core  elements  of  the 
NPDES/TPDES  program")  demonstrate 
that  the  proposed  TPDES  program  is 
underfunded. 

Response:  In  TNRCC's  letter  of  July 
27,  the  TNRCC  explains  that  wastewater 
permitting  is  only  one  of  the  State's 
water  resource  programs,  and  that 
permitting  discharges  covered  by 
NPDES  is  only  part  of  the  wastewater 
permitting  program  (other  water 
programs  include  the  development  of 
surface  water  standards,  water  quahty 
assessment,  modeling,  etc.).  According 
to  TNRCC,  the  legislative  initiative 
referred  to  by  the  comments  "related  to 
other  aspects  of  the  [the  State's]  water 
programs,"  other  than  TPDES. 

With  specific  regard  to  the  NPDES 
program,  the  State  indicated  that  "the 
funding  and  positions  (44  FTEs)  had 
already  been  determined  and  authorized 
by  the  Legislature";  the  reference  to  the 
NPDES  program,  and  the  44  new  FTEs 
associated  with  it,  was  included  to  make 
clear  that  the  resource  needs  for  the 
water  quality  programs  were  in  addition 
to  the  resources  already  authorized  for 
NPDES. 

The  TNRCC  letter  also  points  out  that 
the  testimony  before  the  State 
legislature  expressed  a  lack  of  financial 
support  that  a£fects  the  agency's  ability 
to  fulfill  its  statutory  responsibilities  at 
"optimal  levels,"  not  its  ability  to  run 
its  water  programs  at  levels  that  meet 
federal  stancUrds.  Virtually  all 
agencies — including  EPA — fi«quently 
make  the  case  for  additional  resources 
without  implying  that  they  are  not 
performing  their  duties  on  an  acceptable 
level. 


39.  Issue:  Resources  Beyond  2  Years 

Some  comments  assert  that  more 
detail  is  required  on  those  resources  that 
will  be  required  to  run  the  storm  water 
program,  administration  of  which  will 
pass  to  Texas  in  the  fall  of  the  year 
2000.  Others  allege  that  despite  the  fact 
that  TNRCC  has  not  yet  submitted  its 
legislative  appropriations  request  for 
2000-2001,  the  TNRCC  should  have 
submitted  at  least  reasonably  detailed 
projections  of  wastewater  permitting, 
data  management  and  field  inspection 
resource  needs  for  FY  2000,  which  the 
comment  sees  as  the  second  year  of  any 
TPDES  program  that  could  be 
authorized  at  this  point. 

Response:  The  federal  regulations 
only  require  the  State  to  provide 
information  on  the  first  two  years  of  the 
program — i.e.,  FY  1999  and  FY  2000. 
See  40  CFR  123.22.  The  State  submitted 
a  complete  package  on  May  5, 1998. 
triggering  Q'A's  statutory  review  period 
which  was  to  end  on  August  3, 1998.^ 
The  State  provided  resource  information 
for  the  two  fiscal  years  running  from 
September  1, 1998  to  August  31, 1999, 
and  fix)m  September  1, 1999  to  August 
31,  2000.  The  federal  regulations  do  not 
require  States  to  submit  resoiuce  data 
for  more  than  two  years. 

For  the  "out  years"  (more  than  two 
years  after  approval),  as  EPA  noted  in 
the  June  19  Federal  Register  notice,  the 
State  will  need  to  provide  adequate 
resources  for  this  period  in  a  timely 
manner,  and  the  State  (in  its  July  27 
letter)  expressed  the  intention  to  do  so. 
Specifically,  the  TNRCC  indicated  that 
it  would  seek — above  and  beyond  the 
base  budget  of  FY  1999,  which  already 
includes  some  increases — appropriation 
authority  for  administration  of  storm 
water  permits  in  FY  2001.  (If  a  state 
were  to  foil  to  ensure  adequate  resources 
to  administer  an  authorized  program, 
there  could  be  potential  grounds  for 
program  withdrawal  under  40  CFR 
123.63.) 

40.  Issue:  Resources  for  Laboratory 
Chemists 

One  comment  stated  that  TNRCC  does 
not  have  an  adequate  number  of 
laboratory  chemists  to  perform  TPDES 
program  functions,  and  provides  no 
details  on  the  personnel  and  positions. 


^  By  letters  dated  July  10. 1998.  and  July  28. 1998. 
EPA  and  TNRCC  a^«ed  to  extend  the  deadline  by 
which  EPA  inutt  make  a  final  decision  on  the 
State's  request  for  approval  of  the  TPDES  program 
until  September  1, 1998.  In  an  August  31, 1998, 
latter  bnm  )ef{ery  Saigas,  TNRCC  Executive 
Director,  to  Gregg  Cooke,  EPA  Regional 
Administrator,  the  TNRCC  agreed  to  give  EPA 
additional  time  (until  September  14. 1998)  to 
complete  its  approval  review. 
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Response:  TNRCC  provided 
information  on  the  allocation  of 
resources  for  the  laboratory  in  Figure  2- 
1,  Tables  1  and  2,  of  the  Program 
Description,  which  shows  the  stafiing 
level  for  the  laboratory  will  be  nine 
chemists,  one  laboratory  manager,  and 
one  Quality  Assurance  Specialist.  The 
description  of  these  personnel  and 
positions  are  included  in  Appendix  7- 
A  and  7-B  of  the  Program  Description. 
EPA  finds  that  this  level  of  laboratory 
support  does  not  prevent  the  TPDES 
program  from  functioning,  especially 
since  laboratory  services  could  also  be 
contracted  out,  if  necessary  due  to 
intermittent  surges  in  demand. 

41.  IssueKIomparisons  with  Other 
State's  Program  Resources 

One  comment  states  that  TNRCC  has 
a  much  higher  facility  to  FTE  ratio  than 
either  Louisiana  or  Oklahoma,  and  that 
this  indicates  the  TPDES  program  is 
underfunded. 

Response:  As  discussed  above,  EPA 
does  not  agree  that  the  TPDES  program 
is  underfunded  at  this  time.  In  addition 
to  the  facility  to  FTE  comparison,  EPA 
also  reviewed  the  resource  allocations 
for  the  enforcement  program  by  job 
functions  such  as  inspections  and 
compUance  monitoring.  As  stated  in  the 
response  to  comments  regarding 
inspection  commitments,  EPA  believes 
that  the  27  existing  FTEs  for 
inspections,  the  12  new  FTEs  which 
will  be  hired  following  authorization, 
and  14  inspectors  dedicated  to  sludge, 
CAFOs,  and  pretreatment,  will  be 
adequate  to  run  the  NPDES  inspection 
program.  EPA  did  however,  have  some 
concerns  regarding  the  adequacy  of 
FTEs  allocated  for  compUance 
monitoring  activities  and  as  a  result, 
requested  additional  information  from 
TNRCC.  In  TNRCC's  July  27, 1998, 
submittal  of  additional  detail,  TNRCC 
indicated  that  in  addition  to  the  seven 
FTEs  already  available  for  compliance 
monitoring,  they  had  three  FTEs  that 
could  provide  additional  support  if 
needed.  EPA  agrees  with  the  comment 
that  the  facihty  to  FTE  ratio  is  higher  in 
Texas  than  in  Louisiana  and  in 
Oklahoma,  but  based  on  the  original 
submittal,  the  July  27, 1998 
clarification,  and  the  fact  that  only 
about  54.5%  of  the  minors,  94.6%  of  the 
92-500  minors,  and  52.7%  of  the  major 
faciUties  will  be  transferred  to  TNRCC 
within  the  first  two  years,  EPA  believes 
that  TNRCC  will  have  the  capacity  to 
administer  the  program  for  the  first  two 
years. 


42.  Issue:  Adequacy  of  Resources  for 
Compliance  Monitoring 

One  comment  alleges  that  TNRCC 
analyzed  the  adequacy  of  its  resources 
for  "compliance  monitoring"  on  the 
basis  of  only  doing  reporting  for  majors, 
significant  minors  and  92-500s,  or 
approximately  718  facilities.  The 
comment  notes  that  compliance 
monitoring  functions  must  be 
performed,  however,  for  all  NPDES 
permits  for  which  TNRCC  takes  action, 
and  that  TNRCC,  therefore,  seriously 
understated  the  universe  of  facilities 
tliat  the  reporting  staff  must  cover. 

Response:  NPDES  states  are  only 
required  to  track  majors,  92-500  minor 
facilities,  and  significant  minors  in  PCS. 
TNRCC  has  indicated  in  their  July  27, 
1998,  submittal  that  they  have  three 
additional  positions  available  that  can 
be  used  for  compliance  monitoring 
functions.  Based  on  the  July  27, 1998, 
submittal  and  the  original  package,  EPA 
has  determined  that  TNRCC  has  the 
capacity  to  perform  compliance 
monitoring  on  those  facilities  which 
they  will  receive  during  the  first  two 
years. 

Funding  Sources  Available  for  the 
TPDES  Program 

43.  Issue:  Funds  Raised  From  Increased 
Permit  Fees 

Some  comments  indicate 
encouragement  regarding  the  State 
Legislature's  support  for  increased 
funding  for  the  TPDES  Program  through 
an  increase  on  the  annual  cap  related  to 
wastewater  fees.  Others  commented  that 
any  increases  in  fees  should  be  related 
to  services  actually  rendered  to  that 
permittee. 

Response:  EPA  can  only  require  that 
the  TPDES  program  be  adequately 
funded.  Choices  as  to  the  sources  of  the 
fund,  e.g.,  general  revenue  taxes,  permit 
fees,  etc.,  are  at  the  discretion  of  the 
Texas  Legislative.  It  would  be  neither 
appropriate,  nor  constitutional,  for  the 
federal  government  to  dictate  exactly 
how  a  State  government  must  fund  its 
State  programs.  TNRCC  also  has  the 
authority  to  raise  fees  assessed  on 
numerous  permittees  who  currently  pay 
a  fee  far  below  the  $25,000/year  cap  set 
by  the  Texas  Legislature,  should  federal 
grant  funds  decrease  substantially. 

44.  Issue:  Funds  for  Water  Quality 
Programs 

Some  comments  also  expressed 
concerns  that  a  permit  fee-based 
funding  mechanism  would  not 
adequately  account  for  increased 
funding  needs  related  to  general  water 
quaUty  programs  which  are  not  tied 
directly  to  a  single  permit. 


i?esponse;The  TPDES  application  and 
associated  supplemental  documentation 
is  reflected  in  TNRCC's  application  for 
FY  99  funding  in  support  of  its  overall 
water  quality  program.  Much  of  this 
funding  is  expected  to  be  obtained 
through  TNRCC's  Performance 
Partnership  Grant  (PPG).  Commitments 
associated  with  the  PPG  are  included  in 
TNRCC's  FY  99  Performance 
Partnership  Agreement  (PPA).  The  PPA 
is  a  carefully  negotiated  document 
which  is  designed  to  be  consistent  with 
all  statutes,  regulations,  and  formal 
agreements  associated  vdth  affected 
programs.  Accomplishment  of 
commitments  included  in  the  PPA  and 
achievement  of  environmental  results 
related  to  those  commitments  is 
reported  by  TNRCC  and  tracked  by  an 
oversight  team  at  EPA.  Any  identified 
problems  are  addressed  through 
renewed  negotiation  and  appropriate 
follow-up  actions. 

Environmenttil  Justice 

45.  Issue:  Concerns  Regarding 
Environmental  Justice  in 
Implementation  of  the  TPDES  Program 

A  few  comments  raised  the  issue  of 
environmental  justice.  One  comment 
asserted  that  EPA  has  failed  to  carry  out 
its  legal  responsibilities  under  the 
President's  Executive  Order  on 
Environmental  Justice  (E.0. 12898)  in 
that  EPA  did  not  consider  tbe  impacts 
of  approval  of  Texas'  application  on 
minority  and  low-income  commimities. 
This  same  comment  also  noted  E.O. 
12898  is  based  on  Title  VI  of  the  Civil 
Rights  Act,  and  that  EPA  has 
promulgated  regulations  implementing 
Title  VI.  Another  comment  asserted  E.O. 
12898  requires  EPA  to  reject  Texas' 
NPDES  apphcation,  unless  TNRCC  can 
demonstrate  that  it  has  "made 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  and 
enviroiunental  effects  of  its  prognuns, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations.  *  *  •"  (E.O.  12898,  §  1- 
101). 

Response:  EPA  is  committed  to 
upholding  the  principles  of 
environmental  justice  contained  in  the 
President's  Executive  Order  on 
Environmental  Justice  and  to  ensuring 
compliance  with  Title  VI  of  the  Civil 
Rights  Act,  as  amended,  by  recipients  of 
EPA  assistance.  EPA  believes  that  it  has 
carried  out  its  legal  responsibilities  and 
maintains  that  it  has  advocated 
environmental  justice  to  the  full  extent 
of  its  legal  authority  in  this  action.  EPA 
notes  that  nothing  in  the  Clean  Water 
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Act.  E.O.  12898.  or  Title  VI  of  the  Civil 
Rights  Act  requires  the  Agency  to  reject 
Texas'  application  for  lack  of  an 
environmental  justice  program.  As  one 
comment  noted,  the  Clean  Water  Act 
and  EPA's  implementing  regulations  do 
not  require  that  a  State  have  a  specific 
program  or  method  for  addressing 
environmental  justice  issues.  Thus.  EPA 
may  approve  a  program  that  lacks  an 
environmental  justice  program  entirely. 
EPA  has  encouraged  TNRCC  to  include 
an  environmental  justice  program  as 
part  of  its  proposed  TPDES  program,  hi 
a  letter  dated  February  6. 1998.  TNRCC 
indicated  that  it  did  have  an 
environmental  justice  program, 
although  that  program  is  not  a  part  of 
the  TPDES  application. 

Additionally,  EPA  notes  that  the 
obligations  of  E.O.  12898  to  make 
"environmental  justice  part  of  its 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  *  *  *"  apply  to  Federal 
agencies,  not  the  TNRCC.  as  was 
suggested  by  one  comment.  (E.O.  12898. 
§  1-101).  Fiuthermore.  the  obUgations  of 
E.O.  12898  are  to  be  implemented  in  a 
maimer  consistent  with,  and  to  the 
extent  permitted  by,  existing  law.  The 
Executive  Order  does  not,  by  its  own 
terms,  create  any  new  rights,  benefits,  or 
trust  responsibility,  substantive  or 
procedural.  (E.O.  12898,  §§  6-608,  6- 
609).  Thus,  EPA  cannot  go  beyond  the 
authority  granted  to  it  by  the  Clean 
Water  Act  in  making  its  decision  to 
approve  or  reject  Texas'  proposed 
program. 

Finally,  as  one  comment  noted,  EPA 
has  promulgated  Title  VI  implementing 
regulations  that  prohibit  the  recipients 
of  EPA  assistance  from  using  criteria  or 
methods  of  administering  federally 
funded  programs  in  a  manner  that         ' 
results  in  discriminatory  effects  based 
on  race,  color,  or  national  origin.  See,  40 
CFR  Part  7.  Also,  EPA  can  provide 
TNRCC  help  in  compljdng  with  the  non- 
discrimination provisions  of  Title  VI  of 
the  Civil  Rights  Act.  These 
implementing  regulations  also  set  forth 
the  process  by  which  aggrieved  parties 
may  file  complaints  with  the  EPA.  This 
is  the  proper  process  to  by  which  to 
address  individual  claims  imder  Title 
VI. 

Other  Statutory  and  Legal  Issues 

Issue:  TNRCC  Authority  Over  Discharge 
of  Pollutants 

One  comment  asserted  that  Texas 
lacks  the  authority  to  prohibit  the  range 


of  discharges  that  are  prohibited  under 
federal  law.  In  particular,  the  comment 
argues  that  Section  26.121(a)  of  the 
Texas  Water  Code  does  not  enable 
TNRCC  to  prohibit  discharge  of 
pollutants  that  do  not  (1)  qualify  as 
sewage  or  recreation,  agricultural,  or 
industrial  wastes  or  (2)  quaUfy  as  "other 
waste,"  within  the  meaning  of  Section 
26.121(b),  because  they  do  not  meet  the 
definition  of  "pollution"  found  in 
Section  26.001  of  the  Texas  Water  Code. 
Section  26.001  defines  "pollution"  to 
mean  "the  alteration  of  physical, 
thermal,  chemical,  or  biological  quality 
of,  or  the  contamination  of,  any  water  in 
the  State  that  renders  the  water  harmful, 
detrimental,  or  injurious  to  humans, 
animal  life,  vegetation,  or  property  orto 
the  pubUc  health,  safety  or  welfare,  or 
impairs  the  usefulness  or  the  public 
enjoyment  of  the  water  for  any  lawful  or 
reasonable  purpose."  The  comment 
argues  that  the  showing  of  harm, 
detriment,  or  injury  required  by  this 
definition  impermissibly  renders  the 
scope  of  the  Texas  discharge  prohibition 
less  expansive  than  required  by  federal 
law. 

Response:  EPA  agrees  that  the 
definition  of  "pollution"  foimd  in 
Section  26.001  of  the  Texas  Water  Code 
renders  the  prohibitions  found  in 
Section  26.121(a)  of  the  Code  less 
expansive  than  federally  required; 
however,  Texas  has  resolved  this 
problem  by  enacting  revised  Sections 
26.001  and  26.121  that  take  effect  upon 
NPDES  program  authorization.  The 
revised  Section  26.121  contains  a 
subsection  (d)  that  states: 

"Except  as  authorized  by  the  commission, 
no  person  may  discharge  any  pollutant, 
sewage,  municipal  waste,  recreational  waste, 
agricultural  waste,  or  industrial  waste  from 
any  point  source  into  any  water  in  the  state." 

While  the  sewage  and  waste 
definitions  remain  unchanged,  the 
revised  Section  26.001  adds  a  definition 
of  "pollutant"  (as  opposed  to 
"pollution")  that  matches,  almost  word- 
for-word,  oiu-  definition  of  "pollutant" 
found  at  40  CFR  122.2.  Accordingly, 
Section  26.121(d)  of  the  Texas  Water 
Code  enables  Texas  to  prohibit  the  full 
scope  of  pollutants  that  Texas  must  be 
able  to  prohibit  under  federal  law. 

46.  Issue:  Conflicts  of  Interest 

One  comment  contended  that  "Texas 
does  not  meet  the  requirements  for 
conflicts  of  interests  and  other  ethical 
Umitations  for  TNRCC  decision-makers 
for  NPDES  programs."  The  comment 
also  specifically  asserted  that  the 
appointment  of  Rafael  B.  Marquez  as 
Commissioner  of  the  Texas  Natural 
Resource  Conservation  Commission  by 


Governor  George  Bush  on  May  1,  1995, 
was  not,  or  is  not,  in  compliance  with 
Federal  requirements  for  State 
programs. 

Response:  Section  304(i)(2)(D)  of  the 
Clean  Water  Act  and  40  CFR  123.25(c) 
constitute  the  Federal  authorities  for  the 
proposition  that  no  State  board  or  body 
with  authority  to  approve  permit 
appUcations  shall  include  (or  will 
include  at  the  time  of  approval  of  the 
State  permit  program)  as  a  member  any 
person  who  receives,  or  who  has 
received  during  the  past  two  years,  a 
significant  portion  of  his  income 
directly  or  indirectly  from  permit 
holders  or  applicants.  Specifically,  40 
CFR  123.25(c)  states: 

"State  NPDES  programs  shall  ensure  that 
any  board  or  body  which  approves  all  or 
portions  of  permits  shall  not  include  as  a 
member  any  person  who  receives,  or  has 
during  the  previous  two  years  received,  a 
significant  portion  of  income  directly  or 
indirectly  from  permit  holders  or  applicants 
for  a  permit" 

EPA's  analysis  of  the  Texas  Water 
Code,  specifically  Sections  5.052,  5.122, 
5.053,  5.054,  5.059  and  5.060,  as  well  as 
30  TAC  50.33  satisfies  the  Agency  that 
the  State  has  met  the  Federal  conflict  of 
interest  requirements.  Specific  attention 
was  given  to  the  appointment  of  Rafael 
B.  Marquez  as  Commissioner  of  the 
Texas  Nattiral  Resource  Conservation. 
TWC  §  5.053(b),  which  is  effective  upon 
authorization  of  NPDES  permit 
authority,  states: 

"In  addition  to  the  eligibility  requirements 
in  subsection  (a)  of  this  section,  persons  who 
are  appointed  to  serve  on  the  Commission  for 
terms  which  expire  after  August  31,  2001, 
must  comply  at  the  time  of  their  appointment 
with  the  eligibility  requirements  established 
under  33  U.S.Q  Sections  1251-1387,  as 
amended." 

The  terms  of  all  Commissioners 
currently  appointed  to  the  TNRCC 
expire  on  or  before  August  31,  2001. 
However,  only  Commissioner  Marquez 
was  not  subject  to  the  current  conflict  of 
interest  rule  at  the  time  of  his 
appointment.  Commissioner  Marquez 
was  appointed  and  confirmed  in  May. 
1995  and  during  that  calendar  year 
received  a  significant  portion  of  his 
income  from  Monsanto  Company,  his 
former  employer  and  a  permit  holder. 
Since  1995,  Commissioner  Marquez  has 
received  no  portion  of  his  income  from 
a  permit  appUcant  or  a  permit  holder. 
Therefore,  more  than  two  years  have 
passed  since  a  potential  conflict  of 
interest  could  have  existed. 
Accordingly,  we  beUeve  the  provisions 
of  Section  304(i)  of  the  Clean  Water  Act 
have  been  satisfied  in  that  more  than 
two  years  have  passed  since 
Coimnissioner  Marquez  last  received 
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significant  income  from  a  permit  holder. 
His  first  participation  in  the  TPDES 
process  will  take  place  after  «i  two-year 
period  in  which  he  received  no  portion 
of  his  income  bom  a  permit  applicant 
or  a  permit  holder.  Furthermore,  since 
his  term  expires  prior  to  August  31, 
2001,  the  provisions  of  Section  5.053(b) 
of  the  Texas  Water  Code  regarding 
compliance  "at  the  time  of  *  *  * 
appointment"  are  inapplicable  as  to  Mr. 
Marquez.  It  should  also  be  noted  that, 
imder  Section  5.054,  Commissioners 
may  be  removed  for  failure  to  maintain 
the  qualifications  required  for  their 
appointment. 

The  State  of  Texas  has  provided  other 
assurances  that  the  Federal  conflict  of 
interest  provisions  will  be  carried  out. 
Commissioners'  standards  of  conduct 
are  set  forth  in  Chapter  572  of  the  Texas 
Government  Code,  which  requires 
personal  financial  disclosure  and 
prohibits  conflicts  of  interest.  These 
safeguards  closely  resemble  Federal 
standards  of  conduct  and  set  forth 
similar  procediues  for  oversight  and 
reporting. 

EPA  Region  6  has  also  received  the 
Texas  Attorney  General's  opinion 
regarding  conflict  of  interest  issues 
associated  with  the  contemplated 
assumption  of  NPDES  authority  by  the 
State  of  Texas.  Based  on  this  opinion, 
and  our  own  assessment,  we  are 
satisfied  that  no  conflict  of  interest 
exists. 

47.  Issue:  Improper  Partial  Phased 
Program 

Some  citizens  and  organizations 
commented  that  the  proposed  TPDES 
partial  program  is  improperly  "phased." 
The  comments  reach  this  conclusion  by 
arguing  that  (1)  the  Texas  program, 
although  partial,  would  not  be  a  "major 
category  partial  program"  within  the 
meaning  of  subsection  402(n)(3).  and  (2) 
the  program,  although  not  a  "major 
component  partial  program"  within  the 
meaning  of  subsection  402(n)(4).  would 
still  be  phased. 

The  comments  first  assert  that  the 
program  would  be  partial  because  it 
would  not  cover  those  discharges 
regulated  by  the  Texas  Railroad 
Commission.  Nonetheless,  the 
comments  contend  that  the  program 
would  not  meet  the  requirements  of 
subsection  402(n)(3)  because  it  would 
not  cover  all  discharges  within  the 
jurisdiction  of  TNRCC.  In  particular,  the 
contention  is  that  the  proposed  Texas 
program  does  not  cover  discharges  from 
CAFOs  into  play  as,  certain  Municipal 
Separate  Storm  Sewer  System  (MS4) 
discharges,  and  storm  water  discharges 
associated  with  industrial  activity. 


Next,  the  comments  contend  that  the 
program  would  not  meet  the 
requirements  of  402(n)(4)  because 
TNRCC  does  not  commit  to  assume 
jurisdiction  over  the  discharges 
regulated  by  the  Texas  Railroiad 
Commission.  Nonetheless,  the 
comments  also  assert  that  the  Texas 
program  would  still  be  phased.  They 
contend  that  various  alleged 
inadequacies  in  TNRCC  authority  and 
resources  leave  the  agency  with  no 
choice  but  to  phase-in  parts  of  the 
proposed  pro^^m. 

Response:  CWA  §  402(n)(3)  allows 
EPA  to  approve  a  "major  category 
partial  permit  program,"  while 
authorization  of  a  "major  component 
partial  permit  program"  is  permissible 
under  CWA  §  402(n)(4).  A  major 
category  partial  permit  program  is 
commonly  called  a  "partial  program" 
and  CWA  402(n)(3)  describes  that  a 
State  (or  agency  of  a  state)  may  apply  for 
that  portion  of  the  NPDES  program  for 
which  it  has  jurisdiction,  as  long  as  it 
reflects  all  of  that  agency's  jurisdiction, 
and  includes  a  significant  number  of  the 
point  soiuT»  categories  regiilated  under 
NPDES.  A  major  component  partial 
permit  program  [CWA  402(n)(4)]  is     - 
commonly  called  "phased"  because  it 
allows  a  State  to  take  that  portion  of  the 
NPDES  program  for  which  it  has 
jiuisdiction,  so  long  as  it  commits  and 
sets  forth  a  plan  for  obtaining  authority 
to  regulate  (consistent  with  CWA)  the 
rest  of  the  point  source  categories  under 
the  CWA  within  a  5-year  period.  These 
two  options  were  included  in  the  CWA 
to  allow  states  like  Texas,  with  more 
than  one  agency  regulating  categories  of 
point  sources,  to  apply  for  NPDES 
program  authorization  for  at  least  one  of 
its  agencies,  and  follow,  either  in  the 
phased  approach,  or  completely 
separately,  its  other  regulatory  agencies. 
Since  the  program  described  by  Texas  in 
its  application  covers  all  discharges 
subject  to  the  NPDES  program  that  are 
under  the  authority  of  the  TNRCC.  the 
TPDES  program  is  a  "major  category, 
partial  permit  program"  (i.e.,  partial) 
and  not  a  "major  component  partial 
proj^am"  (i.e.,  phased). 

Ine  Texas  application  does  describe  a 
program  for  the  regulation  of  CAPO, 
storm  water,  and  all  wastewater 
discharges  under  the  authority  of  the 
TNRCC.  Texas  describes  the  processes 
for  issuing  and  enforcing  all  permits  in 
the  program  description  and  makes  the 
necessary  commitments  to  issue  needed 
general  and  individual  permits  in  the 
MOA  (see  Part  ffl.A  of  the  MOA). 
Moreover,  the  Texas  program  would  not 
categorically  exclude  coverage  of  any 
class  of  CAFO  discharges.  The  language 
in  the  Federal  Register  Notice 


describing  the  Texas  program 
application  was  merely  intended  to 
indicate  that  EPA  believed  that  there 
was  the  potential  (discussed  in  the 
response  to  specific  comments  on  this 
issue)  that  certain  CAFOs  that  began 
operation  prior  to  July  10, 1991,  could 
fall  outside  the  authority  of  the  TNRCC. 
The  Agency's  intent  was  merely  to 
provide  notice  to  the  public  that  any 
such  CAFOs  would  remain  imder  the 
jurisdiction  of  EPA.  Accordingly,  the 
Agency  believes  that  the  program 
described  in  the  TPDES  application 
covers  all  discharges  witUn  the 
jurisdiction  of  the  TNRCC  and, 
therefore,  qualifies  as  a  major  category 
partial  permit  program  under  subsection 
402(n)(3). 

Nonetheless,  the  comments  assert  that 
the  Texas  program  would  be 
impermissibly  phased  because  TNRCC 
allegedly  (1)  lacks  the  resources  and 
staff,  and  (2)  has  failed  to  issue  general 
permits  necessary  to  administer  parts  of 
the  described  program.  Subsection 
402(n)(4)  of  the  Act  provides  that  a  State 
regulatory  agency  may  phase  into  its 
program  permitting  authority  for  those 
types  of  point  source  discharges  over 
which  it  does  not  yet  have  jurisdiction. 
While  the  TNRCC  has  agreed  under  40 
CFR  123.1(d)(1)  that  EPA  would  retain 
jiuisdiction  to  administer  particular 
storm  water  permits  that  have  already 
been  issued,  TNRCC  proposes  to 
immediately  assume  permitting 
authority  over  all  types  of  point  source 
discharges  within  its  jurisdiction.  The 
fact  that  the  EPA  has  retained 
jurisdiction  to  administer  certain  storm 
water  permits  that  have  already  been 
issued  does  not  mean  that  the  State 
Program  is  "phased"  the  State  Program 
would  be  "phased"  within  the  meaning 
of  subsection  402(n)(4)  only  if  it 
proposed  to  assume  jurisdiction  to  issue 
permits  for  an  entire  class  of  point 
source  discharges  at  some  date  after 
program  approval.  Under  30  TAG 
281.25,  Texas  adopted  by  reference  40 
CFR  122.26,  requiring  NPDES  permits 
for  storm  water  discharges.  As  noted 
above,  TNRCC  would  have  the  authority 
to  issue  permits  for  all  tjrpes  of  point 
source  discharges  within  its  jurisdiction 
on  the  date  of  program  approval: 
accordingly  the  program,  although 
partial,  would  not  Iw  phased. 

48.  Issue:  TNRCC  Emergency  Orders 
and  Temporary  Orders 

One  comment  included  examples  of 
how  TNRCC  has,  and  uses,  the  authority 
to  issue  temporary  or  emergency  orders 
imder  TWC  Chapters  5  and  26  to 
authorize  dischwges  in  excess  of  permit 
limitations  or  where  there  is  no  permit 
to  authorize  a  discharge.  The  comment 
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noted  that  under  federal  law,  a 
discharge  cannot  be  made  except  in 
compUance  with  the  authorization 
granted  by  a  permit.  The  comment 
expressed  concern  that  such  orders 
would  authorize  what  would  otherwise 
be  a  violation  of  an  existing  permit  and 
could  be  used  to  authorize  a  discharge 
without  following  the  procedures  and 
requirements  for  permits  (including 
requiring  compliance  with  technology 
and  water  quality  standards).  The ' 
comment  further  indicated  that  such 
actions  by  Texas  would  eliminate 
reporting  requirements  for  violations  of 
the  original  permit  (limiting  availability 
of  information  to  the  public)  and  would 
also  "immunize"  a  violator  from  a 
citizen  suit  for  the  violation. 

Response:  On  July  3, 1998,  Texas 
proposed  regulations  implementing 
TWC,  Chapter  5,  Subchapter  L, 
concerning  temporary  and  emergency 
orders  (23  TexReg  6899).  EPA  has 
reviewed  these  proposed  regulations 
and  has  foimd  them  to  be  consistent 
with  requirements  to  authorize  the 
TPDES  program.  Specific  restrictions  on 
the  use  of  temporary  and  emergency 
orders  to  anticipated  bypasses  in  the 
TPDES  program,  consistent  with  CWA 
requirements,  have  been  continued  in 
the  proposed  revisions  to  30  TAG 
35.303.  Under  30  TAG  305.21 
(Gonsolidated  Permits),  TNRGG  would 
also  have  the  authority  to  allow 
temporary  or  emergency  orders  for 
discharges  to  waters — subject  to  the 
restrictions  of  the  30  TAG  35.303 
section  on  water  quality  permits. 
TNRCG  will  only  use  emergency  orders 
to  provide  authorization  for  bypasses 
which  meet  the  conditions  of  40  CFR 
122.41.  Any  other  use  of  emergency  or 
temporary  orders  would  be  outside  the 
scope  of  an  approved  program. 

"nie  comments  may  nave  been  the 
result  of  concerns  related  to  provisions 
in  the  proposed  regulations,  which 
provide  TNRGG  authority  in  other 
programs,  to  "*  *  *  by  these  orders 
issue  temporary  permits  or  temporarily 
suspend  or  amend  permit  conditions." 
Also,  in  the  past,  temporary  and 
emergency  orders  have  been  used,  or 
proposed  for  use,  in  the  pre-TPDES 
State  water  quality  permitting  program 
for  purposes  such  as  an  emergency 
order  authorizing  discharge  of 
contaminated  non-process  wastewater  at 
pollutant  levels  exceeding  permit 
limitations  from  an  ammoniiun 
phosphate  and  ammonium  thiosulfate 
fertilizer  manufacturing  plant  in 
Pasadena  (TNRGG  Docket  No.  98-0320- 
IWD);  and  a  temporary  order 
authorizing  the  discharge  of  storm  water 
associated  with  industrial  activity  from 
a  steel  manufacturing  and  fabrication 


facility  in  Morris  County  (TNRGG 
Docket  No.  97-0746-IWD).  As  a  resuU 
of  the  specific  restrictions  in  30  TAG 
35.303  that  become  effective  upon 
TPDES  program  authorization,  TNRGG 
is  aware  that  its  authority  to  issue 
emergency  and  temporary  orders  caimot 
be  used  under  the  TPDES  program  in  all 
situations  allowable  under  the  pre- 
TPDES  State  permitting  program.  While 
TNRGG  has  used  temporary  and 
emergency  orders  in  the  past  to 
authorized  discharges  in  ways  that 
could  not  be  allowed  under  the  NPDES 
program,  EPA  and  TNRGG  agree  that 
procedures  under  the  new  TPDES 
program  must  be  consistent  with  federal 
requirements.  EPA  therefore  beUeves 
that  the  existing  rules  and  finalization  of 
the  proposed  rules,  and  use  of 
temporary  and  emergency  orders  by 
TNRGG  in  the  context  of  the  TPDES 
program  will  be  consistent  with  the 
CWA. 

With  regard  to  the  comment's 
expressed  concerns  regarding  the  40 
CFR  123.29  (and  CWA  §  402(a)(5)) 
prohibition  on  a  State  issuing  a  permit 
when  EPA  objects,  EPA  would  Uke  to 
point  out  that  emergency  orders 
authorizing  bypasses  of  TPDES  faciUties 
will  not  be  permits,  but  temporary 
emergency  exceptions  to  the 
enforcement  of  some  TPDES  permit 
conditions.  EPA  agrees  that  the  State 
may  not  issue  a  TPDES  permit  over  the 
objection  of  EPA,  but  as  discussed 
above,  TNRGG  will  not  have  the 
authority  to  issue  permit-type  discharge 
authorizations  via  emergency  or 
temporary  orders  imder  the  TPDES 
program. 

49.  Issue:  Identification  of  Discharges 
Not  Under  TNRGG  Jurisdiction 

One  comment  stated  that  TNRCG 
must  provide  identification  of 
discharges  not  in  TNRCG  jurisdiction. 
The  comment  insisted  that  TNRGG  list 
all  permitted  faciUties  which  EPA 
permits  but  the  State  does  not,  and 
further  explain  why  each  such  facility  is 
not  permitted  under  TNRGG's  program. 
It  was  stated  that  this  information  is 
necessary  to  understand  the  division  of 
jurisdiction  between  EPA  and  TNRCG 
with  respect  to  CAFO  discharges, 
discharges  from  oil  and  gas  related 
industries,  and  radioactive  waste. 

Response:  TNRCG  is  not  required  to 
provide  such  lists  for  approval  of  the 
TPDES  program,  and  in  fact  EPA 
believes  the  request  to  be  onerous  and 
unnecessarily  burdensome.  The  MOA 
clearly  states  which  Standard  Industrial 
Classification  (SIC)  codes  are  not  within 
the  regulatory  authority  of  TNRCG 
(regulated  by  the  Texas  Railroad 
Commission).  As  previously  stated. 


neither  EPA  nor  TNRCG  is  aware,  at  this 
time,  of  a  CAFO  facihty  which  is  not 
subject  to  TNRCG  authority. 
Additionally,  EPA  has  very  limited 
authority  over  radioactive  wastes  under 
NPDES.  TNRCG  has  at  least  the  same 
authority  to  regulate  those  wastes  now 
addressed  in  the  NPDES  permits. 
TNRGG's  authority  in  this  area  is 
discussed  in  the  MOA  and  in  Chapter  II, 
page  2-5,  of  the  TPDES  application. 
EPA  beheves  TNRGG's  authority  over 
GAFOs,  oil  and  gas  facilities  and 
radioactive  waste  discharges  is 
adequately  described.  In  order  to  ensure 
that  permittees  are  not  confused  about 
their  NPDES  regulatory  authority  after 
this  authorization,  EPA  is  providing 
separate  notice  by  letter  to  the  regulated 
facilities  affected  by  this  authorization, 
notifying  each  of  its  status  under  either 
EPA  or  transfer  to  TNRCG  authority. 
EPA  does  not  believe  there  is  any  matter 
of  division  of  authority  that  must  be 
resolved  before  TNRCG  can  be 
approved. 

50.  Issue:  TNRGG  Using  EPA  Guidance 
and  Policy  Only  to  Extent  it  Does  Not 
Conflict  With  State  Law  or  Policy 

One  comment  expressed  concern  that 
Section  in.A.7  of  the  MOA  states  that 
"TNRCG  will  utilize  EPA  national  and 
regional  policies  and  guidance  to  the 
extent  there  is  no  conflict  with  Texas 
statutes,  a  specific  State  poUcy,  or 
guidance  adopted  by  TNRCG."  The 
comment  stated  that  this  was  backwards 
in  that  Texas  was  required  to 
demonstrate  equivalency  with  the 
federal  requirements. 

Response:  Since  policies  and 
guidance  are  not  legal  requirements, 
TNRGG's  is  not  bound  to  follow  them 
exactly.  For  example,  EPA  has  a  policy 
that  the  application  requirements  for 
large  and  medium  municipal  se'parate 
storm  sewer  systems  contained  in  40 
CFR  122.26(d)  were  intended  to  apply 
only  to  first-time  permit  issuance,  and 
less  information  is  required  for  permit 
re-issuance.  While  TNRCC  will  be 
following  this  EPA  policy,  if  State  law 
separately  and  specifically  requires  all 
this  information,  TNRCG  could  not 
legally  ignore  State  law  simply  to  follow 
an  EPA  policy.  A  State's  right  to  have 
requirements  more  stringent  or 
extensive  than  those  of  in  the  federal 
NPDES  program  is  recognized  in  40  CFR 
123.1(i). 

51.  Issue:  TNRCG  Authority  To  Assume 
Existing  NPDES  Permits 

One  comment  indicated  that  TNRCG 
had  no  authority  to  assume  or  enforce 
EPA's  permits  and  particularly  had  no 
authority  to  adopt  or  enforce  an  EPA- 
issued  general  permit  that  did  not  limit 
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dischaorges  to  the  500,000  gallons  per 
day  limit  imposed  on  TPDES  general 
permits. 

Response:  30  TAG  305.533 
speci^cally  provides  for  the  State  to 
adopt  EPA-issued  permits  and 
pretreatment  programs  upon 
assumption  of  the  TPDES  (wrmit 
program.  This  conforms  with  common 
practice  in  the  NPOES  State 
authorization  process  for  a  State  and 
EPA  to  make  arrangements  in  the  MOA 
for  the  State  to  assimie  responsibility  for 
EPA-issued  permits.  (See  40  CFR  123). 

EPA  does  agree  that  the  current 
limitations  on  maximum  discharges  that 
can  be  authorized  imder  a  general 
permit  issued  by  TNRCC  could  affect 
the  manner  in  which  NPDES  general 
permits  transferred  to  the  State  for 
administration  will  be  handled  at  their 
expiration.  TNRCC  will  be  notifying 
dischargers  authorized  imder  the  EPA- 
issued  general  permits  it  assumes  that 
their  authorization  to  discharge  in 
excess  of  500,000  gallons  per  day  will 
not  be  available  under  the  replacement 
TPDES  general  permit,  when  it  is 
issued,  and  they  will  need  to  apply  for 
coverage  under  an  individual  permit 
should  they  need  authorization  for 
discharges  over  that  amount.  The 
general  permits  with  the  most  potential 
to  be  authorizing  discharges  exceeding 
500,000  gallons  per  day  are  the  storm 
water  general  permits  that  EPA  will  be 
administering  until  they  expire  (or 
earlier  if  replaced  by  a  TPDES  permit). 
As  discussed  in  responses  to  comments 
on  program  resources  for  the  storm 
water  program,  TNRCC  has  requested 
the  additional  resources  to  administer 
the  storm  water  program  using 
individual  permits  due  to  the  500,000 
gallons  per  day  limitation  on  its 
authority  regarding  general  permits. 

52.  Issue:  Appropriateness  of  EPA 's 
Completeness  Determination 

Several  comments  asserted  that 
additional  information  provided  in 
comments  submitted  by  TNRCC  on  July 
27,  1998,  indicate  that  the  TPDES 
application  was  not  complete  at  the 
time  of  EPA 's  completeness 
determination  on  May  7, 1998. 

Response:  Contrary  to  the  assertion  of 
these  particular  comments,  EPA  does 
not  view  the  supplemental  detail 
provided  by  the  State  to  call  into 
question  the  completeness  of  the  State's 
appUcation.  There  is  a  distinction 
between  the  "completeness"  of  the 
application  and  the  "approvability"  of 
the  application.  On  May  7, 1998,  the 
Agency  determined  that  Texas'  February 
5, 1998  program  approval  request  (as 
supplemented  by  additional  information 
received  on  February  12,  March  16, 


April  15,  and  May  4).  constituted  a 
complete  package  under  40  CFR  123.21, 
i.e.,  one  containing  all  the  element 
necessary  for  EPA  to  make  a  decision  on 
approvability.  That  package  included  a 
chapter  on  resources  to  run  the  program 
(Chapter  7),  with  numbers  of  State 
employees  and  funds  that  would  be 
devoted  to  the  running  of  the  program. 
Thus,  there  was  information  on 
resources,  but  members  of  the  public 
(and  then  EPA)  asked  for  additional 
detail  on  the  source  of  these  funding 
resources  and  the  precise  use  of 
persoimel  so  that  a  more  informed 
decision  could  be  made  about  the 
sufficiency  of  those  resources — ^the 
approvability  question. 

The  structiu«  of  the  federal 
regulations  themselves  makes  clear  that 
the  completeness  determination  is 
distinct  from  the  approvability 
determination.  The  regidations  first 
require  a  decision  as  to  whether  or  not 
a  package  has  been  received  that 
includes  all  required  elements  (the 
Governor's  letter,  program  description. 
Attorney  General's  statement,  applicable 
State  laws  and  regulations,  etc.),  as 
required  at  40  CFR  123.21(a).  Once  EPA 
decides  that  the  State  Prxygnm 
submission  is  complete,  the  statutory 
review  period  "for  formal  EPA  review  of 
a  propmed  State  Program  under  CWA" 
shall  be  deemed  to  have  begun  (40  CFR 
123.21(b)(1)).  EPA  then  embarks  on  a 
second  decision  as  to  whether  the 
complete  package  should  be  approved. 
This  distinction  between  the 
completeness  determination  and  the 
approvability  determination  is  also 
disciissed  in  EPA  guidance. 

The  regulations  go  on  to  provide  that 
if,  during  the  statutory  review  period, 
there  is  a  "material  change"  in  a 
package  previously  determined  to  be 
complete,  then  the  statutory  review 
period  shall  begin  again  upon  receipt  of 
the  revised  information  (40  CFR 
123.21(c)).  This  is  consistent  with 
generally  accepted  principles  of  notice- 
and-comment  rulemaking.  See  Section 
553(b)-(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C.A.  §  553(b)-(d); 
Paralyzed  Veterans  of  America  v.  West, 
138  F.3d  1434  (1988);  Asiana  Airlines  v. 
FAA,  328  US  App.  D.C.  237. 134  F.3d 
393  (1988):  National  Electric  Mfrs.  Assn. 
V.  EPA.  321  US  App.  D.C.  319,  99  F.3d 
1170  (1996);  Fertilizer  Inst.  v.  US  EPA. 
290  US  App.  D.C.  184,  935  F2d  1303 
(1991).  However,  EPA  does  not  view  the 
clarifications  submitted  by  Texas  as 
constituting  a  material  change  in  the 
application.  The  additional  detail 
provided  was  merely  corroborative  of 
the  original  application — the  niunber  of 
persons  assigned  to  the  proposed 
TPDES  program  did  not  change,  and  the 


amount  of  funding  did  not  change.  The 
dollars  specified  in  the  tables  are 
different,  but  only  to  reflect  changes 
made  by  TNRCC  (unrelated  to  TPDES) 
in  initiating  career  ladders,  etc.  EPA  and 
the  public  were  simply  afforded  a 
deeper  understanding  of  the  direction 
and  management  of  those  resources  by 
the  applicant  State  agency. 

53.  Issue:  Appropriateness  of  Basing 
Approval  Decision  on  Information 
Received  During  the  Public  Comment 
Period 

One  comment  argued  that  "EPA  must 
make  its  authorization  decision  on  the 
materials  in  the  application,  not  on 
some  new  information  submitted  by 
TNRCC  after  the  comment  period  has 
begun." 

Response:  EPA  does  not  agree.  On  its 
face,  the  comment  appears  to  suggest 
that  EPA  is  limited  in  its  consideration 
to  only  the  application,  and  may  not 
consider  any  information  that  came  in 
during  the  comment  period;  such  a 
reading  would  negate  the  purpose  of  the 
comment  period  and  cannot  be  correct. 
Further,  it  is  not  correct  that  EPA  can 
consider  the  comments  of  all  members 
of  the  public  other  than  the  State.  The 
State  is  perhaps  the  most  directly 
affected  member  of  the  public  on  this 
application,  and  has  a  great  deal  of 
information  and  insight  into  the 
application  package  that  might  be 
helpful  to  EPA  in  reaching  a  decision 
and  avoiding  erroneous  interpretations 
(especially  of  TNRCC  statements);  EPA 
believes  strongly  that  the  State,  like 
every  other  part  of  the  public,  is 
welcome  to  file  comments  on  this  notice 
of  a  proposed  program.  Indeed,  here — 
as  in  almost  every  such  case — the 
Agency  specifically  asked  the  State  and 
other  interested  parties  to  comment  on 
the  many  issues  at  stake  in  the  approval 
decision.^ 

If,  as  the  comment  suggests,  the 
receipt  of  mere  clarifying  comments 
(like  those  provided  by  the  TNRCC)  act 
to  require  the  restarting  of  the  statutory 
review  period  and  a  new  45-day  public 
comment  period,  then  the  Agency  and 
the  public  would  be  faced  with  a  never- 
ending  do-loop  of  notice  and  comment 
periods.  As  the  courts  have  recognized 
in  the  context  of  notice-and-comment 
rulemakings,  an  agency  must  be  able  to 
learn  from  the  comments  it  receives 
without  facing  the  peril  of  starting  a 
new  round  of  comment.  International 


•See.  e.g.,  63  FR  at  33662  ("EPA  will  consider  all 
comment*  on  the  TPDES  program  and/or  its 
approval  in  its  decision");  63  FR  at  33664  ("EPA 
intends  to  seek  clarification  from  the  TNRCC 
regarding  certain  aspects  of  the  information 
provided.  Any  additional  comments  by  the  public 
will  also  be  considered  *  *  *."). 
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Harvester  Co.  v.  Ruckelshaus,  478  F.2d 
615, 632  n.  51  (D.C.  Or.  1973);  Qtyof 
Stoughton,  Wis.  V.  U.S.  EPA,  858  F.2d 
747,  753  (D.C.  CSr.  1988).  Here,  the 
Agency  concluded  that  the  clarifying 
ii&rmation  was  not  a  material  change 
in  the  application;  however,  because  the 
Agsacy  had  alertod  the  public  that  the 
additional  details  might  be  important  to 
the  final  decision,  EPA  did  provide 
interested  parties  an  additional 
opportxmity  to  provide  comment  to  the 
Agency  on  that  information.  Whereas  a 
45-day  comment  period  had  been 
provided  for  public  review  of  the  entire 
4106-page  appUcation,  members  of  the 
public  had  up  to  27  days  (for  those  at 
the  public  hearing)  or  up  to  14  days 
(those  notified  only  by  mail)  in  which 
to  submit  comments  on  the  20  pages  of 
detail  provided  by  the  State.  EPA 
believes  that  this  procedure  gave  all 
interested  parties  a  fair  and  ample 
-opportunity  to  review  the  State's 
clarifying  information  on  reaources. 

54.  Issue:  Use  of  Surface  Waters  as 
Treatment  Units  Under  State  Law 

Several  comments  contend  that  EPA 
should  disapprove  the  TPDES  program 
because  the  imiverse  of  suffiu:e  waters 
protected  by  Texas  law  is  allegedly 
narrower  than  the  universe  protected  by 
GWA.  According  to  these  comments, 
TNROC  allows  some  operators  to  use 
impoimdments  of  naturally  occurring 
waters  and  isolated  waters  (e.g.,  playa 
lakes  for  waste  treatment  purposes). 
They  contend  that  the  CWA  prohibits 
such  uses  of  "waters  of  the  United 
States"  and  that  Texas's  permitting 
practices  allow  dischargers  to  avoid 
imposition  Of  appropriate  regulatory 
controls.  They  claim  EPA  should 
require  TNRCC  to  adopt  enforceable 
regulations  prohibiting  the  use  of  waters 
of  the  United  States  for  waste  treatment 
systems  and  procedures  for  identifying 
and  correcting  its  past  errors  in  allowing 
such  use;  several  specific  examples  of 
such  alleged  errors  were  provided. 

Response:  As  a  practical  matter,  all 
NPDES  permitting  agencies  must 
distinguish  between  waste  treatment 
systems  and  protected  waters. 
Otherwise,  they  could  not  identify  the 
physical  location  at  which  effluent 
limitations  apply.  For  this  reason,  EPA's 
definition  of  "waters  of  the  United 
States"  at  40  CFR  122.2  excludes  "waste 
treatment  systems"  even  thoiigh  some  of 
those  systems  have  characteristics 
similar  to  protected  waters.  With  one 
exception  identified  below,  the 
comment's  description  of  TNRCC's 
regulatory  practices  appears  consistent 
with  that  exclusion. 

The  comment  incorrectly  assimies 
CWA  affirmatively  prohibits  convereion 


of  waten  of  the  United  States  to  waste 
treatment  systems,  periiaps  because  a 
portion  of  40  CFR  122.2,  as  codified, 
appears  to  prohibit  such  convOTsions. 
That  portion  of  the  regulation  has  been 
long  suspended.  See  45  FR  48680  (July 
21, 1980).  Currently,  nothing  in  CWA 
§  402  or  EPA's  implementing 
regulations  per  se  prohilrits  using 
impounded  portions  of  naturally 
occurring  sur&ce  waters  as  waste 
treatment  systems  or,  as  sometimes 
occura,  using  an  entire  isolated  water 
body  as  a  waste  treatment  system. 
Construction  of  improvements  to 
convert  watera  of  the  United  States  to 
waste  treatment  systems  frequently 
requires  an  authorizing  permit  issued 
under  CWA  §  404,  however,  and  may 
also  be  subject  to  regulation  under  State 
or  local  laws,  such  as  TWC  Chapter  11 
prohibition  on  impoundment  or 
xliversion  of  State  waters  unless 
permitted. 

EPA  has  promulgated  no  regulations 
and  little  guidance  on  distingniiihing 
waste  treatment  systems  from  waters  of 
the  United  States.  Whether  or  not  a 
particular  discharge  is  to  a  waste 
treatment  system  or  a  water  of  the 
United  States  may  occasionally  thus 
raise  issues  for  resolution  in  permit  or 
enforcement  actions  under  NPDES 
programs.  In  In  re  Borden  Inc.,  Colonial 
Sugars.  lEAB  895. 908-fll2,  NPDES 
Appeal  No.  83-8  (September  25, 1984), 
for  instance,  EPA  rejected  a  discharger's 
rlaim  that  an  unimpounded  portion  of 
a  swamp  was  a  "waste  treatment 
system"  in  a  permitting  action,  holding 
that  segregation  of  waste  from  the 
sunoimd^ig  environment  diiring 
treatment  was  an  indispensable 
condition  for  waste  treatment.  TNROC 
has  a  definition  of  waste  treatment 
system  in  30  TAC  Chapter  307.  EPA  has 
no  reason  to  believe  TNRCC's  lack  of 
detailed  guidance  on  waste  treatment 
systems  will  render  it  imable  to  resolve 
such  issues  in  TPDES  nermit  actions. 

EPA  acknowledges  mat  difficult 
issues  may  arise  from  application  of  the 
waste  treatment  system  exclusion  to 
playa  lakes  (a.k.a.  "playas")  under  both 
federal  and  State  law.  In  their  natural 
state,  playas  are  frequently  ephemeral 
and  hydrologically  separated  from  other 
surface  waters.  Under  the  CWA.  isolated 
intrastate  watere  like  playas  are  "waters 
of  the  United  States"  only  if  their  "use, 
degradation,  or  destruction  could  affect 
foreign,"  a  factor  which  renders  federal 
jurisdiction  over  them  case-specific  (40 
CFR  122.2).  Many  playas  possess  the 
requisite  commerce  nexus,  but  those 
that  lade  it  are  not  generally  subject  to 
regulation  under  the  CWA.  Moreover, 
an  entire  playa  which  would  otherwise 
be  a  water  of  the  United  States  may. 


under  some  drcumstanoes,  be 
considered  a  waste  treatment  system, 
rendering  discharges  to  that  playa. 
beyond  the  ambit  of  CWA  S  301(a)  (but 
sometimes  subjecting  them  to  regulation 
under  other  authority,  e.g..  the  Resoiiroe 
Conservation  and  Recovery  Act). 
Determining  whether  a  specific  playa 
lake  is  a  water  of  the  United  States  or 
a  waste  treatment  system  is  thus  a 
hi^y  case-specific  undertaking 
requiring  siibBtantial  judgment  on  the 
part  of  a  permitting  or  enforcement 
«ithority.  See.  e.g..  58  FR  7610,  7620- 
7621  (February  8, 1993). 

As  pointed  out  in  the  comment,  there 
was  a  time  when  Texas  viewed  playas 
as  privately  owned  watov  not  subject  to 
regulation  under  TWC.  even  though  the 
definition  of  "waters  in  the  State"  at 
TWC  §  26.001  and  "Surface  water  in  the 
state"  at  30  TAC  307.2(40)  were  (and 
are)  plainly  broad  enough  to  encompass 
isolated  watere.  Since  1990,  however, 
the  State  haa  interpreted  that  statutory 
definition  as  encompassing  playas. 
Because  Texas  requires  no  interstate  or 
foreign  commerce  nexus,  its  assertion  of 
permit  jurisdiction  over  playas  is 
arguably  broader  than  CWA's.  Its 
current  "Playa  Lake  Policy  Statement" 
(Appendix  3-E  of  the  Program  Approval 
Reouest),  moreover  suggests  TNRCC 
wiU  not  regard  "new  discharges  of 
industrial  and  municipal  wastewater  to 

Elaya  lakes  not  previously  authorized  to 
e  used  as  wastewater  treatment  or 
retention  facilities  before  July  10, 1991" 
as  discharges  to  waste  treatment 
systems,  a  factor  which  arguably  rendere 
the  State's  policy  more  protective  of  the 
ecological  values  and  functions  of 
natural  playas  than  CWA  and  EPA 
regulations. 

m  one  somewhat  limited  situation, 
however,  TNRCC  may  be  able  to  afford 
less  permit  protection  to  playas  than 
EPA.  As  pointed  out  by  the  comment, 
TWC  8  26.048  prohibits  TNRCC  from 
regulating  animal  feeding  operation 
discharges  to  playas  which  commenced 
before  the  State  asserted  jurisdiction 
over  them,  an  apparent  legislative 
attempt  to  minimize  potential 
disruption  arising  from  changes  in  the 
State's  jurisdictional  views.  H*A 
considers  such  State  laws  in  its  own 
case-specific  decisions  on  whether  or 
not  a  given  playa  is  a  waste  treatment 
system,  but  they  are  not  necessarily  a 
controlling  factor.  See  58  FR  7621. 
Hence,  TNRCC  may  be  stotutorily 
prohibited  from  regulating  some  animal 
feedingoperation  discharges  to  playas 
which  EPA  would  find  subject  to 
regulation  under  CWA.  Section  III.B.8  of 
the  EPA/TNRCC  MOA  addresses  this 
potential  problem,  essentially  providing 
that  EPA  will  continue  to  regulate 
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discharges  from  concentrated  animal 
feeding  operations  to  playa  lakes  which 
are  waters  of  the  United  States  when 
TNRCC  lacks  jurisdiction  to  apply  the 
TPDES  program  to  them.  Regulation  of 
such  discharges  is  not  a  part  of  the 
TNRCC  program  EPA  has  approved  in 
accordance  with  CWA  §  402(n)(3).  The 
comment  provided  examples  of  specific 
situations  in  which  TNRCC  has 
apparently  apphed  a  waste  system 
treatment  exclusion.  In  this  response, 
EPA  Region  6  is  not  determining 
whether  or  not  those  specific 
apphcations  were  consistent  with  CWA 
or  TWC.  They  may  warrant  further 
consideration  in  future  TPDES  actions, 
however. 

55.  Issue:  Statutory  Limitations  on 
TPDES  General  Permits 

Both  the  regulated  community  and 
public  interest  groups  expressed 
concerns  over  the  impact  of  TNRCC's 
current  lack  of  authority  to  issue  general 
permit  authorizing  more  than  500,000 
gallons  per  day.  Those  in  the  regulated 
community  were  primarily  concerned 
with  the  impact  this  would  have  in 
effective  and  timely  permitting  of  storm 
water  and  CAFO  discharges,  which, 
depending  on  rainfall  and  size  of  a 
facility,  could  easily  require 
authorization  for  more  than  500,000 
gallons  of  nmoff  in  a  single  day.  The 
lack  of  resources  to  write  individual 
permits  for  storm  water  discharges  and 
larger  CAFOs  and  the  resulting  impact 
on  TNRCC's  other  permitting  activities 
was  a  major  concern  for  public  interest 
groups.  Other  limitations  on  TNRCC's 
current  general  permit  authority, 
especially  the  requirement  for  30  days 
advance  notice  of  intent  to  be  covered 
by  a  TPDES  general  permit  was  a 
particular  concern  for  developers  and 
the  construction  industry. 

Response:  EPA  agrees  that  the  current 
limitations  on  TNRCC's  general  permit 
authority  placed  on  it  by  statute  could 
hamper  effective  implementation  of 
especially  the  storm  water  program. 
This  is  one  of  the  primary  reasons  that 
EPA  agreed  to  retain  administration  of 
storm  water  permits  that  it  had  already 
issued  at  least  until  they  expire.  This 
will  give  Texas  the  time  to  choose  how 
to  best  administer  the  storm  water 
permitting  program.  For  example,  Texas 
could  choose  to  provide  TNRCC  with 
the  resources  that  would  be  required  to 
issue  individual  permits  to  the  large 
number  of  storm  water  discharges  in  a 
timely  manner.  Alternatively,  Texas 
could  choose  to  change  the  statutes 
limiting  TNRCC's  general  permit 
authority;  creating  the  option  to  reduce 
the  resources  that  TNRCC  would  need 
for  the  large  number  of  storm  water 


discharges  by  allowing  the  use  of  the 
typically  more  efficient  and  faster 
general  permit  mechanisms. 

While  EPA  prefers  to  handle  storm 
water  discharges  with  general  permits, 
Texas  is  not  required  to  do  so,  provided 
all  discharges  are  regulated  one  way  or 
the  other.  Once  Texas  has  assumed 
administration  of  the  NPDES  program,  it 
is  required  to  fully  implement  and 
adequately  fimd  the  approved  program. 
Texas  has  made  this  commitment  in 
Section  lU.B.l.  of  the  MOA  which 
states:  "It  is  recognized  that  it  is  the 
TNRCC's  responsibility  after  program 
approval  to  run  and  manage  the  TPDES, 
Pretreatment,  and  Sewage  Sludge 
Programs  with  or  without  the  assistance 
of  federal  funding."  So  long  as  these 
objectives  are  fiilTy  met,  EPA  has  no 
authority  to  tell  Texas  that  it  cannot 
choose  to  use  individual  permits  in  lieu 
of  general  permits.  Likewise,  EPA 
cannot  preclude  TNRCC  from  requiring 
a  shorter  (i.e.,  more  restrictive)  Notice  of 
Intent  period  for  its  general  permits  (see 
40  CFR  123.1(i)(l)). 

56.  Issue:  Failure  to  Require  Texas  To 
Acknowledge  EPA  Interpretations  of  the 
Audit  Privilege  Act  in  its  Application 
for  NPDES  Authorization 

One  comment  asserted  that  EPA 
should  have  required  TNRCC  to 
explicitly  agree  to  EPA's  interpretation 
of  the  Texas  Audit  privilege  act  in  its 
application  for  NPDES  authorization. 

Response:  This  comment  does  not 
make  clear  what  EPA  interpretations  of 
the  Texas  audit  privilege  act  (Tex.  Civ. 
Statute  art.  4447cc  (1988))  the  State 
must  acknowledge  in  its  NPDES 
authorization  application.  Texas  has 
submitted  a  Statement  of  Legal 
Authority  for  the  Texas  National 
Pollutant  Discharge  Elimination  System 
Program  (including  the  March  13, 1998, 
supplement)  (Texas  Legal  Statement) 
and  related  program  implementation 
docimients.  These  documents  describe 
the  content  of  the  Texas  audit  privilege 
act  as  well  as  the  process  by  which  EPA 
and  the  State  discussed  needed  changes 
to  the  1995  Texas  audit  privilege  act, 
which  were  ultimately  enacted  by  the 
Texas  Legislature  in  1997.  The  Texas 
Legal  Statement  certifies  that  Texas  law 
(including  the  audit  privilege  act) 
provides  the  State  with  adequate 
authority  to  operate  the  NPDES 
program,  and  EPA  agrees  that  the  state 
law  can  reasonably  be  read  as  providing 
the  State  with  such  authority.  Further, 
EPA  can  correct  any  problems  which 
may  arise  in  the  implementation  of 
needed  authorities  through  its  oversight 
role  once  an  NPDES  program  is 
authorized.  Under  federal  law,  as 
explained  above,  EPA  can  take 
independent  action  to  address  any 


violations  that  are  dealt  with 
inadequately  by  the  State,  and  can 
reconsider  its  approval  of  any  program 
should  the  state  prove  unable  to  enforce 
federal  requirements. 

57.  Issue:  bn proper  Barrier  to  Criminal 
Enforcement/Investigations 

One  comment  asserted  that  Texas  law 
placed  an  improper  barrier  on  criminal 
enforcement  and  investigation. 

Response:  40  CFR  123.27(a)  and  (b) 
require  the  State  to  have  specified 
authority  to  seek  criminal  remedies, 
including  criminal  fines.  The  amended 
Texas  law  does  not  impose  barriers  to 
criminal  enforcement  or  impair  the 
State's  ability  to  use  audit  information 
in  a  criminal  investigation  or 
proceeding.  The  1995  Texas  audit 
privilege  act  was  specifically  amended 
in  1997  to  Umit  appfication  of  the 
privilege  to  "civil  or  administrative 
proceedings,"  which  cannot  reasonably 
be  read  as  encompassing  criminal 
investigations.  Furthermore,  new 
section  9(b)  of  the  law  removes  any 
limit  on  the  state's  ability  to  review  any 
information  that  is  required  to  be  made 
available  under  federal  or  state  law 
prior.  Those  requirements  encompass 
virtually  all  information  that  is  relevant 
to  program  operation,  leaving  the  state 
with  ample  authority  to  conduct  both 
civil  and  criminal  investigations 
without  the  encumbrance  of  a  prior 
hearing  to  determine  whether  or  not  the 
material  can  be  viewed. 

58.  Issue:  Improper  Barrier  to 
Emergency  (Drders/Injunctive  Relief 

One  comment  asserted  that  Texas  law 
established  an  improper  hairier  to 
emergency  orders  and  injunctive  relief. 

Response:  40  CFR  123.27(a)  requires 
the  State  to  have  the  authority  to 
restrain  immediately  unauthorized 
activities  which  are  endangering  or 
causing  damage  to  public  health  or  the 
environment  and  to  seek  in  court  to 
enjoin  any  threatened  or  continuing 
violation  of  any  program  requirement. 
Neither  the  original  1995  Texas  law  nor 
the  1997  amendments  have  any  impact 
on  the  State's  ability  to  issue  emergency 
orders  or  obtain  injunctive  relief. 
Section  10  of  the  law  provides 
immunity  from  administrative  and  civil 
penalties,  and  the  definition  of 
"penalty"  in  section  3(a)  excludes  the 
concept  of  injunctive  authority. 
Furthermore,  section  10(b)  does  not 
extend  immunity  to  situations  which 
pose  an  imminent  and  substantial  risk 
of  serious  injury  or  harm  to  human 
health  or  the  environment,  as  provided. 
As  noted  above,  Texas  can  obtain  access 
to  all  information  required  to  be  made 
available. 
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59.  Issue:  Limits  on  TNRCC's  Ability  to 
Review  of  Certain  Audit  Documents  (No 
Authority  to  Copy  or  Use  Information) 

One  comment  asserted  that  the  Texas 
Audit  privilege  act  improperly  limited 
the  ability  of  TNRCC  to  copy  or  use 
information  in  audit  documents. 

Response:  Section  402(b)  of  the  Clean 
Water  Act,  33  U.S.C.  1342(b).  requires 
the  State  to  have  the  authority  to 
inspect,  monitor,  enter,  and  require 
reports  to  the  same  extent  as  EPA  under 
section  308  of  the  Clean  Water  Act,  33 
U.S.C.  1318.  See  also  40  CFR  123.26. 
Section  8(a)(1)  of  Texas's  law  provides 
that  privilege  does  not  apply  to 
"information  required  by  a  regulatory 
agency  to  be  collected,  developed, 
maintained,  or  reported  under  a  federal 
or  state  environmental  *  *  *  law."  This 
exclusion  applies  to  information, 
including  data,  required  to  be  collected, 
developed,  maintained,  or  reported  to 
the  State  or  the  public.  Section  9(b)  of 
the  Texas  statute  also  gives  the  State  the 
opportimity  "to  review  information  that 
is  required  to  be  available  imder  a 
specific  state  or  federal  law  *  *  *"  The 
review  does  not  waive  the  existing 
privilege  for  this  information.  The  Texas 
law,  however,  also  contains  relevant 
constraints  on  this  narrow  privilege. 
Section  7(a)(3)  makes  the  privilege 
unavailable  where  "appropriate  efforts 
to  achieve  compliance  with  the  law 
were  not  promptly  initiated  and 
pursued  with  reasonable  diligence  after 
discovery  of  noncompliance"  so  that 
access  is  provided  to  information 
needed  to  verify  such  compliance. 
Section  5(d)  also  allows  persons  who 
participate  in  the  audit  and  observe 
physical  events  of  noncompliance  to 
testify  about  those  events. 

Thus,  in  general  under  the  Texas  law, 
the  State  may  review,  obtain,  and  use 
required  information.  In  limited 
circumstances,  however,  where  the 
information  is  not  required  to  be 
collected,  developed,  maintained,  or 
reported,  but  is  otherwise  required  to  be 
made  available,  the  State  may  still 
obtain  access  to  that  information. 

60.  Issue:  Improper  Barrier  To  Access 
Evidence  To  Determine  Whether 
Violations  Have  Been  Corrected 

One  comment  asserted  that  the  Texas 
Audit  privilege  act  placed  improper 
barriers  to  accessing  evidence  to 
determine  whether  violations 
discovered  during  a  self-audit  had  been 
corrected. 

Response:  Section  402(b)  of  the  Clean 
Water  Act.  33  U.S.C.  1342(b),  requires 
the  State  to  have  the  same  authority  to 
inspect,  monitor,  enter,  and  require 
reports  to  the  same  extent  as  EPA  under 


section  308  of  the  Clean  Water  Act,  33 
U.S.C.  1318.  In  particular,  section  308 
provides  EPA  with  broad  authority  to 
inspect,  monitor,  enter,  and  require 
reports  to  verify  compliance  with  Clean 
Water  Act  effluent  limitations  and 
standards.  In  addition.  40  CFR  123.25(a) 
requires  the  State  to  have  the  authority 
to  issue  and  to  administer  the  program 
consistent  with  specific  permitting 
requirements,  including  requirements  of 
40  CFR  122.41  to  allow  the  permitting 
authority  access  to  determine 
compliance.  See  also  40  CFR  123.26. 
Section  8(a)(1)  of  Texas's  audit  privilege 
act  provides  that  privilege  does  not 
apply  to  "information  required  by  a 
regulatory  agency  to  be  collected, 
developed,  maintained,  or  reported 
imder  a  federal  or  state  environmental 
♦  *  *  law."  Section  9(b)  of  the  statute 
gives  the  State  the  opportimity  "to 
review  information  that  is  required  to  be 
available  imder  a  specific  state  or 
federal  law*  *  *."  The  Texas  Legal 
Statement  also  certifies  that  the  State 
has  the  authority  to  apply  recording, 
reporting,  monitoring,  entry,  inspection, 
and  sampling  requirements.  (See  page 
15  and  following.)  These  aspects  of 
Texas  law  provide  the  State  with 
adequate  authority  to  access  evidence  to 
determine  whether  or  not  violations 
have  been  corrected. 

61.  Issue:  Improper  Barrier  to  Public 
Participation  in  State  Enforcement  Due 
to  Privilege  Afforded  to  Information 
Required  To  Be  Made  Public 

One  comment  asserted  that  the  Texas 
audit  privilege  act's  limitations  on  what 
information  regarding  the  audit  was 
required  to  be  made  public  placed 
improper  barriers  to  public  participation 
in  State  enforcement  actions. 

Response:  As  discussed  above,  section 
8(a)(1)  of  Texas's  law  provides  that 
privilege  does  not  apply  to  "information 
required  by  a  regulatory  agency  to  be 
collected,  developed,  maintained,  or 
reported  under  a  federal  or  state 
environmental  •  *  •  law."  This 
exclusion  applies  to  information, 
including  data,  required  to  be  collected, 
developed,  maintained,  or  reported  to 
the  State  or  the  public.  Section  9(b)  of 
the  Texas  statute  also  gives  the  State  the 
opportunity  "to  review  information  that 
is  required  to  be  available  under  a 
specific  state  or  federal  law  *  *  *."  The 
review,  however,  does  not  expressly 
waive  the  existing  privilege  for  this 
information.  The  Texas  law,  however, 
also  contains  relevant  constraints  on 
this  narrow  privilege.  Section  7(a)(3) 
makes  the  privilege  unavailable  where 
"appropriate  efforts  to  achieve 
compliance  with  the  law  were  not 
promptly  initiated  and  pursued  with 


reasonable  diligence  after  discovery  of 
noncompliance."  Section  5(d)  also 
allows  persons  who  participate  in  the 
audit  and  observe  physical  events  of 
noncompliance  to  testify  about  those 
events.  Section  9(c)  of  the  Texas  law 
gives  the  public  the  right  to  obtain  any 
information  in  the  State's  possession 
required  to  be  made  available  under 
federal  or  Texas  law,  irrespective  of 
whether  or  not  it  is  privileged  under 
Texas  law. 

62.  Issue:  TNRCC  Has  Not  Determined 
Who  Has  Used  the  Law  or  How  it  Has 
Affected  TNRCC  Enforcement 

One  comment  asserted  that  TNRCC 
had  not  determined  who  had  used  the 
Texas  Audit  privilege  act  or  assessed  its 
effect  on  TNRCC  enforcement. 

Response:  A  condition  precedent  to 
obtaining  immunity  from  civil  penalty, 
is  to  provide  notice  to  the  TNRCC  of  die 
intent  to  conduct  an  audit.  This  notice 
must  precede  the  audit.  TNRCC  then 
makes  a  record  of  this  notice  and  makes 
this  information  available  to  the  public 
upon  request.  Furthermore,  when  a 
company  intends  to  disclose  violations 
discovered  in  an  audit,  this  is  provided 
to  TNRCC  in  the  form  of  a  second 
notice.  TNRCC  also  records  this 
information  and  makes  this  available  to 
the  public  if  requested.  TNRCC 
maintains  an  inventory  of  these  two 
notices  in  the  form  of  an 
"Environmental  Audit  Log"  which  is 
updated  monthly  and,  upon  request,  is 
mailed  to  individuals  who  ask  to  be 
added  to  the  mailing  list  for  this  log. 

EPA  does  not  receive  information 
specific  to  how  TNRCC  is  or  is  not 
tracking  the  impact  of  this  law  on 
enforcement.  The  State  is,  however, 
conducting  an  audit  of  general 
enforcement  and  has  included  steps  to 
review  impacts  of  the  audit  privilege 
act.  Caroline  Maclay  Beyer  of  the 
TNRCC  is  the  contact  for  this  audit  in 
the  Office  of  Internal  Audit.  This  audit 
should  be  complete  and  a  report  should 
be  available  for  public  review  in  early 
September  1998.  This  is  an  issue  which 
EPA  may  address,  as  appropriate,  in 
oversight  of  the  Texas  NPDES  program. 

63.  Issue:  TNRCC  Direction  to 
Employees  to  Not  Seek  Audits  Due  to 
Risk  of  Criminal  Sanctions 

One  comment  alleged  that  TNRCC 
had  instructed  its  employees  not  to  seek 
access  to  audits  because  of  fears  that 
such  request  would  result  in  criminal 
liability  under  the  Texas  Audit  privilege 

apt 

Response:  The  TNRCC  guidance 
document  on  audits  states  that  no 
employee  should  request,  review, 
accept,  or  use  an  audit  report  during  an 
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inspection  without  first  consulting  the 
Legal-Litigation  Division. 

64.  Issue:  Limitations  on  Whistleblower 
Protections 

One  comment  asserted  that  the  Texas 
Audit  privilege  act  restricted 
whistleblower  protection  afforded 
einployees  under  Federal  Law. 

Response:  Section  6(e)  of  the  Texas 
audit  privilege  act,  as  added  in  1997, 
provides  as  follows:  "Nothing  in  this 
section  shall  bexonstrued  to  circumvent 
the  protections  provided  by  Federal  or 
state  law  for  individuals  that  disclose 
information  to  law  enforcement 
authorities."  Thus,  it  preserves  all 
employee  disclosure  protections 
ciurently  a£forded  under  state  or  federal 
law.  Federal  law  protects  individuals 
who  report  violations  or  illegal  activity, 
or  who  commence,  testify  or  assist  in 
legal  proceedings  from  liability, 
criminal  prosecution,  or  adverse 
employment  actions.  See  33  U.S.C. 
§  1367  (CWA).  In  addition,  federal 
disclosure  protection  provisions  have 
been  interpreted  so  broadly  as  to 
include  employee  disclosures  to  local 
authorities,  the  media,  citizens' 
organizations,  and  internal  employee 
disclosures  to  the  employer.  See  e.g.. 
Dodd  v.  Polysar  Latex,  88-SWD-4 
(Sec'y  Sept.  22. 1994);  Helmstetterv. 
Pacific  Gas  &■  Electric  Co..  91-TSC-l 
(Sec'y  Jan.l3, 1993);  Nunn  v.  Duke 
Power  Co..  84-ERA-27  (Sec'y  July  30, 
1987);  Poulos  v.  Ambassador  Fuel  Oil, 
86-CAA-l  (Sec'y  Apr.  27. 1987); 
Wedderspoon  v.  City  of  Cedar  Rapids, 
la..  80-WPC-l  (Sec'y  July  28. 1980). 
Thus,  under  section  6(e),  all  of  these 
federal  protections  remain. 

65.  Issue:  Improper  Procedures  for 
Review  of  the  Texas  Application 

Some  comments  contend  that  EPA 
violated  the  procedures  set  forth  in  the 
CWA  and  EPA  regulations  by  engaging 
in  predecisional  negotiations  widi  the 
TNRCC  over  certain  aspects  of  the  State 
Program.  The  comments  argue  that  these 
predecisional  negotiations  .created  an 
unreasonable  barrier  to  public 
participation  in  the  authorization 
process. 

Response:  Section  402(b}  of  the  CWA 
requires  EPA  to  approve  a  State's 
request  for  NPDES  authorization 
provided  the  State  has  appropriate  legal 
authority,  procedures,  and  resources  to 
meet  the  requirements  of  the  Act.  The 
regulatory  requirements  for  State 
Program  approval,  including  the 
procedures  EPA  must  follow  in 
approving  or  denying  a  State's  request, 
are  set  out  at  40  CFR  Part  123.  40  CFR 
123.21  requires  a  State  to  submit  to  EPA 
a  program  submission  containing 


certain  specified  elements.  Within  30 
days  of  receiving  such  a  submission. 
EPA  is  required  to  notify  the  State  as  to 
whether  or  not  the  State's  submission  is 
complete  (any  material  change  in  the 
States'  submission  restarts  the  clock).  If 
EPA  declares  the  submission  complete. 
EPA  has  90  days  from  the  date  of  receipt 
of  the  State's  submission  to  make  a 
decision  as  to  whether  to  approve  or 
disapprove  the  program.  Once  a 
submission  is  declared  complete.  40 
CFR  123.61  requires  EPA  to  publish 
notice  of  the  State's  request  for  program 
approval  in  the  Federal  Register, 
provide  a  comment  period  of  not  less 
than  45  days,  and  provide  for  a  public 
hearing  to  be  held  within  the  State  not 
less  than  30  days  after  notice  is 
published  in  the  Federal  Register.  EPA 
must  approve  or  disapprove  the  State's 
program  based  on  the  requirements  of 
the  CWA  and  Part  123,  and  taking  into 
consideration  all  comments  received. 

EPA  has  followed  all  of  the 
procedures  set  forth  by  the  CWA  and 
EPA  regulations  in  making  a  decision  on 
the  State  of  Texas'  application  for 
approval  of  the  TPDES  program.  EPA 
finished  its  completeness  review  within 
30  days  of  receipt  of  the  last  material 
change  in  the  State's  application, 
published  the  proposed  program  for  a 
45-day  public  comment  period  in  the 
Federal  Register,  and  held  a  public 
hearing  in  Austin,  Texas,  on  July  27, 
1998,  more  than  30  days  after 
publication  of  notice  of  the  hearing  in 
the  Federal  Register.  It  is  true  that, 
following  the  State's  submittal  of  the 
program  approval  application,  EPA 
continued  to  ask  questions  of  the  State 
(e.g.,  citations  to  State  law)  and  seek 
clarifying  information  (e.g.,  further 
details  on  the  management  of  dedicated 
resource),  and  as  a  result,  clarifications 
have  been  provided  by  the  State  to  EPA. 
However,  there  is  nothing  in  either  the 
CWA  or  40  CFR  Part  123  which 
prohibits  such  an  ongoing  exchange  of 
information  between  EPA  and  a  State 
seeking  NPDES  authorization.  Open 
commtmication  between  EPA  and  the 
State  regarding  questions  of  State  law  or 
policy  is  critical  to  EPA's  ability  to 
make  an  informed  and  accurate  decision 
on  authorization.  Such  communication 
also  plays  an  essential  role  in  helping 
States  meet  the  requirements  of  the 
CWA  and  40  CFR  Part  1^3,  thereby 
enabling  EPA  to  authorize  states  in 
accordance  with  Congress'  intent  that 
states  be  primarily  responsible  for 
administering  the  NPDES  program.  The 
procedures  followed  by  EPA  Region  6  in 
reviewing  the  State  of  Texas' 
application  were  consistent  with  the 
procedures  used  by  the  Region  in 


reviewing  applications  submitted  by  the 
States  of  Arkansas,  Lomsiana  and 
Oklahoma,  and  did  not  preclude  the 
public  from  participating  in  the  process. 
The  State's  final  application,  including 
any  changes  or  supplements  submitted 
as  a  result  of  discussions  with  EPA,  was 
noticed  in  the  Federal  Register,  and  the 
public  was  given  ample  opportunity  to 
comment,  both  in  writing  and  at  the 
public  hearing  held  on  Jidy  27, 1998. 
Moreover,  as  discussed  earlier, 
interested  parties  were  given  an 
additional  opportimity  of  up  to  four 
weeks  to  comment  on  the  State's  July 
27th  clarifications  regarding  information 
on  programmatic  resources. 

66.  Issue:  Improper  Conditional 
Approval 

Some  comments  note  that  States  are 
required  to  have  the  statutory  and 
regulatory  authority  necessary  to 
implement  the  NPDES  program  in  place 
and  lawfully  adopted  at  the  time  of 
authorization,  and  argue  that  EPA 
should  disapprove  the  TPDES  program 
because  the  TNRCC  does  not  currently 
have  the  regulatory  authority  to 
administer  the  program  for  which  it 
seeks  authorization.  The  comments 
contend  that  EPA  does  not  have  the 
authority  to  "conditionally  approve"  the 
program,  contingent  on  promises  of 
future  legislation. 

The  comments  base  this  argument  on 
a  contention  that  althou^  Texas 
indicates  that  it  intends  to  regulate  some 
discharges  by  general  permit  or  rule,  it 
does  not  currently  have  in  place  any 
general  permits  or  adequate  permits  by 
rule.  In  addition,  these  comments  argue 
that  because  TNRCC  has  the  authority  to 
issue  general  permits  only  for 
dischuges  less  than  500,000  gallons  in 
any  24-hour  period.  TNRCC  cannot 
assimie  administration  of  EPA-issued 
general  permits.  Further,  the  comments 
contend  that  even  if  TNRCC  did  have 
the  authority  to  assume  administration 
of  EPA-issued  permits,  it  would  not 
have  authorityto  enforce  those  permits. 

Response:  EPA  does  not  propose  to 
"conditionally  approve"  the  TPDES 
program,  contingent  on  promises  of 
future  legislation.  Section  402(b)  of  Uie 
CWA  requires  that  all  of  the  authorities 
listed  under  that  section  must  be  in  full 
force  and  effect  before  EPA  may  approve 
a  State  Program.  The  authorities  listed 
under  Section  402(b)  include,  among 
other  things,  the  authority  to  issue 
permits  which  apply,  and  insure 
compliance  with,  applicable 
requirements  of  the  CWA.  As  noted  on 
page  4  of  the  Texas  Attorney  General's 
Statement,  State  law  gives  the  TNRCC 
the  authority  to  issue  permits  for  the 
discharge  of  pollutants  by  existing  and 
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new  point  sources  to  the  same  extent  as 
the  permit  program  administered  by 
EPA,  with  file  exception  of  those 
discharges  not  within  the  TNRCC's 
regulatory  jurisdiction.  See  TWC 
§  26.027  (Text  of  section  effective  upon 
authorization  of  NPDES  permit 
authority),  which  provides  that  the 
TNRCC  may  issue  permits  for  the 
discharge  of  waste  or  pollutants  into  or 
adjacent  to  water  in  the  state,  and  TWC 
§  26.121(d)  (Text  of  section  effective 
upon  authorization  of  NPDES  permit 
authority,  which  provides  that  any  such 
discharge  not  authorized  by  the 
(Commission  is  a  violation  of  the  Code). 

In  addition,  as  discussed  on  pages  6 
and  7  of  the  Attorney  General's 
Statement,  TWC  §  26.040  gives  TNRCC 
authority  to  issue  general  permits. 
Section  26.040  also  allows  the  TNRCC 
to  continue  to  authorize  some 
discharges  by  permits  by  rule.  The  fact 
that  TNRCC  states  in  the  MOA  that  it 
may  exercise  this  general  permitting 
authority  at  some  point  in  the  future  is 
not,  in  EPA's  view,  a  violation  of  CWA 
§  402(b).  If  for  some  reason,  the 
permitting  of  these  discharges  by 
general  permit  tiuns  out  to  be 
inappropriate,  TNRCC  still  has  the 
authority,  as  required  by  §  402(b),  to 
issue  individual  permits  for  these 
discharges  (See  Attorney  General's 
Statement  at  page  7).  Nothing  in  the 
CWA  requires  a  State  to  permit  by 
general  permit. 

With  regard  to  the  contention  that 
TNRCC  cannot  assume  administration 
of  EPA-issued  general  permits  because 
TNRCC  has  the  authority  to  issue 
general  permits  only  for  discharges  less 
than  500,000  gallons  in  any  24-hour 
period,  EPA  disagrees.  30  TAC  305.533 
specifically  provides  that  TNRCC  adopts 
all  EPA  permits.  While  it  is  true  that 
Texas  Water  Code  26.040  precludes 
TNRCC  firom  issuing  general  permits  for 
discharges  of  more  than  500,000  gallons 
in  any  24-hour  period,  this  does  not 
preclude  TNRCC  from  assuming  EPA's 
general  permits  covering  discharges 
over  500,000  gallons  as  part  of  the 
assiunption  of  the  NPDES  program. 
After  the  EPA-issued  permits  expire. 
TNRCC  will  be  required  to  issue 
individual  permits  to  those  facilities 
that  are  not  eligible  for  TNRCC-issued 
general  permits. 

Finally,  as  to  the  comments'  argument 
that,  even  if  TNRCC  did  have  the 
authority  to  assume  administration  of 
EPA-issued  permits,  it  would  not  have 
authority  to  enforce  those  permits,  the 
TNRCC's  authority  to  enforce  EPA- 
issued  permits  is  discussed  in  detail 
later  in  EPA's  response  to  comments. 


67.  Issue:  Authority  to  Regulate 
Discharges  Such  as  Storm  Water  by 
Individual  Permit 

Some  comments  contend  that  TNRCC 
does  not  have  the  regulations  necessary 
to  regulate  discharges  such  as  storm 
water  by  individual  permit. 

Response:  In  30  TAC  281.25(4). 
TNRCC  adopted  by  reference  EPA's 
storm  water  regulations  foimd  at  40  CFR 
122.26. 

68.  Issue:  Authority  Tjo  Enforce  EPA- 
issued  Permits 

Some  comments  argUe  that  EPA 
should  disapprove  the  TPDES  program 
because  the  TNRCC  lacks  the  authority 
to  enforce  EPA-issued  NPDES  permits. 
The  comments  argue  that  the  Texas 
Water  Code  gives  the  TNRCC  the 
authority  only  to  enforce  permits 
"issued  by  the  commission."  and  that, 
as  a  result,  TNRCC  does  not  have  the 
authority  to  assume  primary 
enforcement  authority  over  certain 
permits  already  issued  by  EPA,  as 
provided  for  in  the  proposed  MOA. 
These  comments  also  contend  that 
TNRCC  cannot  enforce  the  federal 
general  permits  for  CAFOs  and  storm 
water,  which  EPA  assumes  to  be  the 
same  issue. 

Response:  30  TAC  305.533  states  that 
on  the  date  of  TNRCC's  assumption  of 
the  NPDES  permit  program,  the  State 
adopts  all  EPA  permits,  except  those 
over  which  EPA  retains  jurisdiction  as 
specified  in  the  MOA.  Section  305.533 
was  adopted  imder  the  authority  of 
TWC  §  26.121,  under  which  discharges 
to  surface  water  are  prohibited  except 
by  authorization  of  the  TNRCC.  Such 
"authorization  of  the  TNRCC"  is  not 
limited  to  permits  issued  by  the  TNRCC. 
Sections  5.102  and  5.103  of  the  Texas 
Water  Code  authorize  the  TNRCC  to 
adopt  rules  necessary  to  carry  out  its 
powers  and  duties  and  to  perform  any 
act  necessary  and  convenient  to  exercise 
its  powers  under  the  Water  Code  and 
other  laws.  This  includes  permits  issued 
by  EPA,  including  federal  general 
permits  for  CAFOs  and  storm  water.  The 
TNRCC  has  authority  under  Chapters  7 
and  26  of  the  Texas  Water  Code, 
specifically  sections  7.001  (Definitions), 
7.002  (Enforcement  Authority),  7.032 
(Injunctive  Relief),  7.051 
(Administrative  Penalty),  7.101 
(Violation),  7.105  (Civil  Suit),  7.145 
(Intentional  or  Knowing  Unauthorized 
Discharge),  7.146  (Discharge  from  a 
Point  Source),  7.147  (Unauthorized 
Discharge),  7.152  (Intentional  or 
Knowing  Unauthorized  Discharge  and 
Knowing  Endangerment),  7.153 
(Intentional  or  Knowing  Unauthorized 
Discharge  and  Endangerment),  7.154 


(Reckless  Unauthorized  Discharge  and 
Endangerment),  and  26.121  to  enforce 
any  license,  certificate,  registration, 
approval  or  other  form  of  authorization 
issued  under  any  statute  within  the 
TNRCC's  jurisdiction  or  a  rule,  order  or 
permit  issued  under  such  a  statute. 
Therefore,  the  TNRCC  has  authority  to 
enforce  EPA-issued  permits  adopted  by 
the  TNRCC. 

69.  Issue:  Added  Burden  of  Proving 
Harm  to  Receiving  Waters 

Some  comments  argue  that  EPA 
should  disapprove  the  TPDES  program 
because  Texas  law  limits  the  ability  of 
the  TNRCC  to  enforce  against  certain 
unpermitted  discharges,  because  of  the 
added  biutien  of  proving  harm  to  the 
receiving  waters. 

Response:  EPA  assumes  the 
comments  are  concerned  with  the  text 
of  TWC  §  26.121(a)  (Text  of  section 
effective  imtil  authorization  of  NPDES 
permit  authority),  which  prohibits 
certain  discharges  that  by  themselves  or 
in  conjunction  with  other  discharges  or 
activities,  cause,  continue  to  cause  or 
will  cause  pollution  of  any  water  in  the 
state.  This  section  would  be  problematic 
if  it  were  to  remain  in  effect  after 
NPDES  authorization.  However,  the 
Texas  legislature  amended  TWC 
§26.121  in  1977  to  include  subsections 
(d)  and  (e)  effective  upon  authorization 
of  the  NPDES  program.  Subsection  (d)  of 
Texas  Water  Code  26.121  (Text  of 
section  effective  upon  authorization  of 
NPDES  permit  authority)  provides  that 
no  person  may  discharge  any  pollutant, 
sewage,  municipal  waste,  recreational 
waste,  or  industrial  waste  from  any 
point  source  into  any  water  of  the  state, 
except  as  authorized  by  the  TNRCC.  As 
discussed  in  the  Attorney  General's 
Statement,  pp.  4-5,  the  definitions  of 
"pollutant"  and  "point  source"  are 
found  at  TWC  §  26.001(13)  and  (21),  and 
those  definitions  track  the  definitions 
found  in  CWA  §  502  and  40  CFR  122.2. 
Therefore,  given  the  amendments  to 
TWC  §  26.121  that  became  effective 
upon  authorization  of  the  NPDES 
program.  EPA  does  not  believe  that 
Texas  law  provides  for  an  added  burden 
of  showing  harm  to  the  receiving  waters. 

70.  Issue:  Reporting  and  Enforcement 
for  Spills  more  Limited  imder  State  law 

Some  comments  argue  that  EPA 
should  disapprove  the  TPDES  program 
because  reporting  and  enforcement  for 
spills  in  Section  26.039  is  linked  to  a 
determination  of  harm  (i.e.,  cause 
pollution)  and  is  therefore  more  Umited 
than  EPA's  minimum  federal 
requirements  for  State  NPDES  programs. 

Response:  TWC  §  26.039  does  speak 
to  and  provide  reporting  requirements 
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for  accidental  discharges  or  spills  that 
cause  or  may  cause  pollution.  However, 
this  provision  does  not  limit  the 
TNRCC's  authority  to  enforce  against 
those  who  violate  the  Texas  Water  Code, 
a  TNRCC  rule,  permit,  order  or  other 
authorization.  Section  26.039(d)  states, 
"nothing  in  this  section  exempts  any 
person  from  complying  with  or  being 
subject  to  any  other  provision  of  this 
chapter."  The  TNRCC  can  still  enforce 
against  a  person  who  violates  Texas 
Water  Code  26.121.  TWC  §  26.121(d) 
provides  that  no  person  may  discharge 
any  pollutant,  sewage,  municipal  waste, 
recreational  waste,  or  industrial  waste 
from  any  point  source  into  any  water  of 
the  state,  except  as  authorized  by  the 
TNRCC.  All  point  sources  regulated 
under  the  NPDES  program  and  within 
the  regulatory  jurisdiction  of  the  TNRCC 
are  subject  to  this  provision,  and  thus 
may  discharge  only  in  compliance  with 
authorization  from  the  TNRCC.  30  TAC 
305.125  sets  out  standard  permit 
conditions  for  permits  issued  by  the 
TNRCC,  which  include  requirements, 
including  reporting  requirements, 
consistent  with  the  minimum  federal 
requirements  found  at  40  CFR  122.41. 
All  TPDES  permittees  would  be  subject 
to  these  reporting  requirements,  which 
are  not  linked  to  a  determination  of 
harm  and  are  therefore  not  more  limited 
than  EPA's  minimum  federal 
requirements  for  State  NPDES  programs. 

71.  Issue:  Legal  Authority  or  Procedures 
To  Assess  and  Collect  Adequate 
Penalties 

Some  comments  argue  that  Texas  has 
not  shown  that  it  has  the  legal  authority 
or  procedures  to  assess  and  collect 
adequate  penalties  because  TNRCC's 
authority  to  seek  civil  and  criminal 
penalties  for  violations  by  federal 
facilities  and  cities  does  not  appear  to 
be  resolved. 

Response:  EPA  is  not  aware  of  any 
outstanding  concerns  over  TNRCC's 
authority  to  seek  civil  and  criminal 
penalties  for  violations  by  federal 
facilities  or  cities.  Due  to  the  vagueness 
of  the  comment,  EPA  can  only  surmise 
that  the  comments  may  be  concerned 
about  TWC  §  26.121(a)(2)(B),  which 
provides  that  except  as  authorized  by 
the  TNRCC.  no  person  may  discharge 
certain  wastes  meeting  certain 
conditions,  unless  the  discharge 
complies  with  a  person's  "water 
pollution  and  abatement  plan  approved 
by  the  Commission."  A  question  has 
been  raised  in  the  past  as  to  whether  or 
not  this  provision  acts  to  shield  persons 
discharging  in  compliance  with  an 
approved  water  pollution  and 
abatement  plan  from  enforcement  under 
the  TPDES  program.  The  short  answer  is 


no.  TWC  §  26.121(d)  (see  text  effective 
upon  authorization  of  NPDES  permit 
authority)  provides  that  no  person  may 
discharge,  among  other  things,  any 
pollutant  from  any  point  source  into  any 
water  of  the  state,  except  as  authorized 
by  the  TNRCC.  This  subsection  was 
added  by  the  Texas  legislature  to 
address  discharges  under  the  NPDES 
program,  and  is  controlling  over  all 
point  sources  regulated  under  that 
program  and  within  the  regulatory 
jurisdiction  of  the  TNRCC.  Point  source 
dischargers  discharging  in  violation  of 
Section  26.121(d)  would  be  subject  to 
civil  and  criminal  penalties  under  the 
TPDES  program  regardless  of  whether  or 
not  they  were  acting  in  compliance  with 
an  approved  water  pollution  and 
abatement  plan. 

72.  Issue:  State  Law  Controlling  Over 
Federal  Law 

Some  comments  contend  that  the 
MOA  impermissibly  states  that,  in  case 
of  inconsistency,  State  law  controls  over 
federal  law.  The  comments  base  this 
argument  on  Section  III. A.  7  of  the  MOA, 
which  provides  that  "TNRCC  will 
utilize  EPA  national  and  regional 
policies  and  guidance  to  the  extent  there 
is  no  conflict  with  Texas  statutes,  a 
specific  State  policy,  or  guidance 
adopted  by  TNRCC." 

Response:  Section  402(b)  of  the  CWA 
requires  a  State  seeking  NPDES 
authorization  to  have  statutory  and 
regulatory  authority  at  least  as  stringent 
as  the  federal  requirements  set  out 
under  that  section  and  40  CFR  123.25. 
The  State  of  Texas  has  demonstrated  the 
required  statutory  and  regulatory 
authority.  Also,  in  cases  where  both 
State  and  federal  permits  are  effective 
for  the  same  discharge  or  where 
generally  State  and  federal  law  apply, 
the  State  assures  that  TNRCC  will  fulfill 
the  requirements  of  the  CWA  and 
federal  regulations  and  any  other  State 
provisions  that  are  more  stringent.  See, 
e.g.,  MOA,  Chapter  1,  p.  13  (Section 
in.C.2.  b).  Although  for  the  sake  of 
national  consistency  EPA  strongly 
encourages  States  implementing  an  " 
NPDES  program  to  do  so  in  accordance 
with  EPA  policies  and  guidance,  there 
is  nothing  in  either  the  CWA  or  40  CFR 
Part  123  that  requires  them  to  do  so. 
Therefore,  TNRCC's  statement  in  the 
MOA  that  it  will  utilize  EPA's  policies 
and  guidance  only  to  the  extent  they  do 
not  conflict  with  Texas  law  or  policy  or 
TNRCC  guidance  is  not  in  conflict  with 
the  requirements  for  NPDES 
authorization. 


73.  Issue:  TNRCC  Has  Promulgated 
Invalid  Rules 

One  comment  argues  that  TNRCC  has 
promulgated  invalid  rules  regulating 
water  and  air  pollution  imder  the 
requirements  of  Texas  law.  The 
comment  contends  that  TNRCC  failed  to 
index  its  rules  to  the  statutes  upon 
which  they  are  based  as  required  by 
Texas  Government  Code,  Section 
2001.004,  and  as  a  result,  that  most  of 
the  regulations  referenced  in  the  TPDES 
program  are  invalid  under  State  law  and 
thus  do  not  satisfy  the  requirements  for 
State  permit  programs. 

Response:  Since  the  TNRCC  rules  that 
are  referenced  in  the  TPDES  application 
have  not  been  ruled  to  be  invalid  in  a 
court  of  law,  they  may  be  relied  on  to 
meet  the  statutory  requirements  of  a 
State  permit  program.  According  to 
TNRCC,  all  rules  adopted  by  the  TNRCC 
cite  the  statutory  authority  under  which 
they  are  adopted  in  the  preamble  to  the 
rule  (published  in  the  Texas  Register) 
and  this  citation  serves  as  an  index  to 
the  statutory  basis. 

74.  Issue:  Unconstitutional  Delegation  of 
Texas  Legislative  Power 

One  comment  contends  that  the 
legislative  authority  TNRCC  cites  under 
the  Texas  Water  Code  and  the  Texas 
Health  and  Safety  Code  is  so  broad  and 
ill-deHned  as  to  constitute  an 
unconstitutional  delegation  of 
legislative  power.  The  comment 
references  Attorney  General  Opinion 
DM474  (1998)  as  providing  that  the 
Texas  Legislature  may  delegate  its 
powers  to  State  agencies,  but  only  if  it 
establishes  "reasonable  standards  to 
guide  the  entity  to  which  the  powers  are 
delegated."  The  comment  argues  that 
the  delegated  authority  cited  by  the 
TNRCC  (e.g.,  §  5.103  of  the  Texas  Water 
Code,  which  states  that  "(tlhe 
Commission  shall  adopt  any  rules 
necessary  to  carry  out  its  powers  and 
duties  under  this  code  and  other  laws  of 
this  state")  does  not  establish  such 
reasonable  standards.  As  a  result,  the 
comment  contends  that  the  TNRCC  has 
limited  standing  to  promulgate  the 
regulations  necessary  to  satisfy  the 
requirements  for  approval. 

Response:  The  Texas  Attorney 
General  has  opined  in  his  Statement  of 
Legal  Authority  for  the  TPDES 
application  that  Texas  laws  provide  the 
required  legal  authority  to  administer 
the  program.  Neither  TNRCC  nor  EPA 
have  the  authority  to  determine  the 
Constitutionality  of  laws  passed  by  the 
Texas  Legislature.  These  laws  are  in 
effect  until  either  ruled  imconstitutional 
in  a  court  of  law  or  repealed  by  the 
Texas  Legislature. 
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Program  Element — Specific  Issues 

Storm  Water 

75.  Issue:  Storm  Water  Program  Not 
Specifically  Mentioned  in  Scope  of 
Authorization 

One  comment  expressed  concern  that 
the  TPDES  appUcation  did  not 
specifically  identify  the  NPDES  storm 
water  program  in  the  Scope  of 
Authorization  section  of  the  MOA. 

Response:  The  NPDES  storm  water 
program  under  CWA  §  402(p)  (40  CFR 
122.26)  is  simply  a  subset  of  the  basic 
NPDES  permitting  program  established 
by  CWA  §  402  (40  CFR  122).  By 
requesting  authorization  to  administer 
the  NPDES  permitting  program,  TNRCC 
by  definition  included  a  request  for 
authorization  for  the  storm  water 
component  of  NPDES.  The  MOA  (e.g.. 
Section  II.A.2.d),  permit  program 
description  (e.g.,  Section  I.A.),  and  the 
statement  of  legal  authority  (e.g.,  page  3) 
of  the  TPDES  application  all  contain 
numerous  references  to  TNRCC's 
authority  and  procedures  to  regulate 
storm  water  discharges  and  how  NPDES 
storm  water  permits  will  be  transferred 
to  TNRCC  for  administration.  TNRCC 
adopted  EPA's  40  CFR  122.26  storm 
water  regulations  by  reference  at  30 
TAC  281.25(4). 

76.  Issue:  TNRCC's  Authority  Over 
MS4S 

One  comment  noted  that  Texas  has 
authority  to  regulate  municipal  separate 
storm  sewers  from  municipjJities  with 
as  few  as  10,000  population  and 
requested  an  explanation  of  the  reason 
of  this  apparent  inconsistency  with  the 
NPDES  storm  water  program.  Another 
comment  noted  that  while  TNRCC  has 
the  authority  to  regulate  mimicipal 
storm  water  disch^es  under  State  law, 
the  regulatory  process  under  TWC 
§  26.177  was  not  consistent  with  NPDES 
requirements.  An  explanation  of  how 
the  two  programs  would  integrate  was 
requested.  The  comment  also 
questioned  whether  or  not  TNRCC's 
authority  extended  to  municipahties 
under  10.000  population. 

Response:  First,  EPA  would  like  to 
eliminate  any  misimderstandings 
regarding  NPDES  authority  over 
municipal  separate  storm  sewer, 
systems.  In  1987,  Congress  added 
section  402(p)  to  the  CWA,  specifically 
requiring  EPA  to  move  forward,  in 
phases,  with  permitting  of  point  source 
discharges  of  storm  water  imder  the 
NPDES  program.  Section  402(p)(l) 
outlined  the  discharges  that  would  be 
required  to  be.permitted  in  Phase  I,  but 
section  402(p)(2)(E)  specifically 
provides  the  authority  to  require 


permits  at  any  time  for  any  storm  water 
discharge  determined  to  be  contributing 
to  violation  of  a  water  quaUty  standard 
or  to  be  a  significant  contributor  of 
pollutants  to  waters  of  the  United  States 
CWA  §  402(p)(6)  required  EPA  to 
promiilgate  regulations  identifying 
which  of  the  remaining  storm  water 
discharges  would  be  regulated  in  order 
to  protect  water  quality.  Regulations  for 
this  "Phase  II"  of  the  storm  water 
program  were  proposed  January  9, 1998, 
(63  FR 1536)  and  are  expected  to  be 
finalized  in  March  1999. 

Nowhere  does  the  CWA  totally 
exempt  smaller  municipal  separate 
storm  sewer  systems  bom  NPDES 
permit  requirements;  it  only  delays 
when  applications  are  due  and  requires 
EPA  to  issue  regulation  defining  the 
universe  of  dischargers  that  will  be 
regulated  imder  Phase  II.  Municipal 
Separate  Storm  Sewer  Systems,  as 
defined  at  40  CFR  122.26(b),  may  be 
owned  or  operated  by  one  or  more 
municipal  entities,  including  some  that 
are  under  the  100,000  population  cutoff, 
provided  the  population  served  by  the 
entire  system  is  100,000  or  more. 
Therefore,  EPA  and  NPDES-authorized 
states  have  always  had  full  authority  to 
regulate  any  size  of  mimicipal  separate 
storm  sewer  systems  and  any  storm 
water  point  source  discharges  on  a  case- 
by-case  basis. 

As  specifically  provided  in  40  CFR 
123.1(i),  a  State  is  not  precluded  from 
adopting  or  enforcing  requirements  that 
are  more  stringent  than  those  required 
imder  the  NPDES  program.  The  State  is 
also  not  precluded  from  operating  a 
program  with  a  greater  scope  of 
coverage  than  the  NPDES  program. 
EPA's  decision  on  program  approval  can 
only  be  based  on  whether  or  not 
minimum  criteria  for  a  State  Program 
have  been  met,  and  the  fact  that  a  State 
may  have  the  authority  to  regulate 
discharges  not  regulated  by  the  NPDES 
program  is  immaterial.  TNRCC  has 
committed  to  implement  the  TPDES 
program  in  a  manner  consistent  with 
Federal  requirements  and  has  adopted 
the  NPDES  storm  water  regulations  at  40 
CFR  122.26  by  reference  via  30  TAC 
281.25(4). 

TWC  §  26.177(a)  provides  that  the 
TNRCC  may  require  a  city  of  more  than 
10,000  population  to  estabUsh  a  water 
pollution  control  and  abatement 
program  for  "water  pollution  that  is 
attributable  to  non-permitted  sources 
*  •  *."  (emphasis  added).  Thus,  any 
source  of  water  pollution  that  is 
required  to  be  permitted  is  outside  the 
scope  of  the  municipal  water  pollution 
control  and  abatement  program 
implemented  by  TNRCC  under  TWC 
§26.177. 


77.  Issue:  TPDES  Permit  AppUcation 
Requirements  for  Storm  Water 
Discharges 

One  municipahty  asked  whether 
TPDES  appUcation  requirements  for 
individual  permits  for  storm  water 
discharges  and  TNRCC's  processing 
program  for  these  permits  would  be 
reviewed  and  approved  by  EPA  and 
whether  or  not  there  would  be 
opporiunity  for  pubUc  comment.' 

Response:  As  stated  in  the  TPDES 
permitting  program  description  (Chapter 
3,  Section  A.l).  TNRCC  will  utiUze 
EPA's  existing  appUcation  format  for 
Municipal  Separate  Storm  Sewer 
System  (MS4)  applications  &t>m 
medium  or  large  municipal  systems. 
Any  permit  appUcation  forms  used  by 
TNRCC.  while  not  necessarily  identical 
to  the  forms  used  by  EPA.  wiU  require 
the  same  information  required  by  40 
CFR  122.26.  TNRCC  wiU  update  its 
regulations  (required  by  40  123.62)  and 
appUcation  forms  (as  needed)  after 
promulgation  of  new  NPDES 
regulations,  including  those  for  Phase  II 
of  the  storm  water  program.  Failure  of 
the  State  to  update  regulations  to 
conform  to  new  Federal  statutes  or 
regulations  is  one  of  the  grounds  for 
withdrawal  of  program  authorization 
under  40  CFR  123.63(a)(l)(i). 

TNRCC  has  adopted  40  CFR  122.26  by 
reference  at  30  TAC  281.25(4). 
Therefore,  appUcation  requirements  for 
TPDES  individual  storm  water  permits 
are  the  same  as  those  for  NPDES 
permits.  TNRCC's  appUcation  forms  are 
found  in  Appendices  3-A  and  3-B  of 
the  TPDES  appUcation.  Both  sets  of 
documents  were  provided  for  EPA 
review  and  for  public  comment  as  part 
of  the  TPDES  application.  Revisions  of 
an  approved  State  Program,  including 
those  necessary  to  respond  to  future 
changes  in  controlling  statutes  or 
regulations  are  subject  to  the  EPA 
approval,  pubUc  notice,  and  public 
comment  requirements  of  40  CFR 
123.62. 

There  is  no  special  processing 
program  for  storm  water  permits.  AU 
TPDES  permits  follow  the  processing, 
EPA  review,  and  public  comment 
procedures  described  in  the  MOA  and 
the  permitting  program  description 
(Chapter  3  of  the  TPDES  AppUcation). 

78.  Issue:  TPDES  Regulation  of  State 
and  Federal  Storm  Water  Discharges 

A  municipaUty  asked  whether  federal 
and  State  faciUties  engaged  in  industrial 
activities  normally  regulated  under  the 
federal  NPDES  storm  water  program 
would  also  be  required  to  obtain  permits 
under  the  TPDES  projgram. 

Response:  All  facilities  subject  to 
regulation  under  the  NPDES  program 
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that  are  irnder  the  jurisdiction  of  TNRCC 
will  require  TPDES  pennits.  There  is  no 
special  exemption  for  federal  or  State 
facilities  luider  the  TPDES  program. 
(See  30  TAG  281.25(4)  and  40  CFR 
122.26) 

79.  Issue:  TPDES  Public  Education  and 
Outreach 

One  comment  asked  whether  TNRCC 
would  provide  some  type  of  education 
and  outreach  program  focused  on  the 
TPDES  regulated  community? 

Response:  While  EPA  certainly 
supports  outreach  and  public  education, 
such  programs  are  not  a  required 
element  of  a  State  Program.  However, 
TNRCX]  does  have  a  CompUance 
Support  Division  which  is  responsible 
for  hosting  technical  assistance  related 
workshops  and  conferences  to  those 
regulated  by  the  TNRCX:  and  for 
manning  a  technical  assistance  hotline 
to  assist  local  government.  TNRCC's 
Enforcement  Division  also  provides 
technical  assistance.  (TPDES  Chapter  2, 
page  2-13).  EPA  recommends 
contacting  TNRCC  directly  with 
requests  for  pubhc  education  and 
outreach  programs  to  meet  specific 
needs  of  the  regulated  commimity. 

80.  Issue:  Access  to  Storm  Water  Notice 
of  Intent  Databases 

One  comment  asked  whether  TNRCC 
would  maintain  a  TPDES  database  [on 
facihties  authorized  under  a  storm  water 
general  permit)  accessible  to  the  public, 
such  as  the  Region  6  storm  water  Notice 
of  Intent  database. 

Response:  EPA  will  continue  to 
administer  the  multi-sector  general 
permit  for  storm  water  associated  with 
industrial  activity  and  the  construction 
general  permit  for  runoff  from 
construction  projects  imtil  they  expire 
in  September  2000  and  July  2003, 
respectively  (or  earlier  if  replaced  by  a 
TPDES  permit).  EPA  will  continue  to 
maintain  and  make  available  its  NOI 
database  during  this  jferiod  and  will 
provide  TNRCC  with  updates  of  the 
database  periodically.  AH  information 
on  TPDES  permits  will  generally  be 
available  from  TNRCC  under  the  Texas 
Public  Information  Act  (Local 
Government  Code  Chapter  552)  and  30 
TAG  305.45-305.46.  EPA  recommends 
contacting  TNRCC  directly  with 
requests  for  setting  up  procedures  for 
accessing  any  TNRCC  NOI  databases 
that  may  be  created  in  the  future. 
TNRCC  currently  has  a  mechanism  for 
permit  databases  to  be  provided  to  the 
public,  through  its  Information 
Resoim:es  Division. 


CAFOs 

81.  Issue:  Concentrated  Animal  Feediilg 
Operations  (CAFOs)  Not  Within 
TNRCC's  Jurisdiction 

Some  citizens  and  TNRCC  question 
EPA's  assertion  that  it  (EPA),  will  ret^n 
jurisdiction  over  CAFOs  for  which 
TNRCC  may  not  have  authority.  Citizens 
have  expressed  concern  that  the  MOA  is 
unclear  on  this  point.  They  also  express 
concern  over  parts  of  the  MOA  (Section 
III.C.4.)  in  which  the  State  commits  to 
making  only  those  changes  to 
Subchapter  B  and  K  rules  consistent 
with  NPDES  requirements.  The 
comment  expresses  the  opinion  that 
EPA  and  the  State  have  proposed  a 
scheme  which  will  allow  the  State  to 
adopt  equivalent  regulations  after 
program  assumption. 

Response:  EPA  agrees  that  the 
portions  of  the  MOA  which  describe 
TNRCC's  jiuisdiction  over  CAFOs  may 
not  be  clear  to  persons  who  are 
unfamihar  with  Texas  statutes  which 
"grandfather"  older  CAFOs  discharging 
into  playa  lakes  under  certain 
conditions.  Pursuant  to  State  statute  (see 
TWC  Section  26.048),  CAFOs  that 
before  July  10, 1991  (the  effective  date 
of  TNRCC's  adoption  of  related 
revisions  to  the  Texas  Surface  Water 
Quality  Standards,  30  TAG  Chapter  307) 
were  authorized  by  TNRCC  to  use,  and 
actually  used,  a  playa  lake,  that  does  not 
feed  into  any  other  siuface  water  in  the 
State,  as  a  wastewater  retention  iiacility 
are  not  subject  to  water  quality 
standards  or  other  requirements  for 
discharges  to  waters  in  the  state.  This 
statute  effectively  restricts  TNRCC's 
authority  over  these  discharges.  On  the 
other  hand,  regardless  of  the  historical 
use  as  a  treatment  system,  some  playa 
lakes  are  considered  to  be  waters  of  the 
United  States  Therefore,  under  the 
CWA,  CAFOs  may  not  have 
impermitted  discharges  to  such  playas. 
EPA  and  Texas  were  aware  that,  if  one 
of  these  "grandfathered"  CAFOs  is 
found  to  be  discharging  to  a  playa  lake 
that  is  also  considered  to  be  a  water  of 
the  U.S.,  TNRCC  may  not  have  the 
authority  to  take  permitting  or 
enforcement  action  with  respect  to  those 
discharges  to  the  playa.  While  neither 
EPA  nor  TNRCC  are  aware  of  any 
grandfathered  CAFOs  which  fit  this 
exemption,  and  both  agencies  hope  that 
no  CAFO  is  discharging  to  a  water  of  the 
U.S.  in  violation  of  the  CWA,  both 
agencies  determined  to  err  on  the  side 
of  caution  and  clearly  outline  that  EPA 
would  have  jurisdiction  over  any  CAFO 
discharges  that  were  not  legally  within 
the  jurisdiction  of  TNRCC. 

With  regard  to  MOA  provisions  in 
Section  III.G.4.,  the  State  district  court 


has  invalidated  the  State's  Subchapter  K 
rules,  a  potential  outcome  of  the 
litigation  cited  by  the  State  in  this 
portion  of  the  MOA.  Although  EPA  is 
concerned  that  the  State  has  lost  one  of 
its  regulatory  mechanisms  to  provide 
facilities  with  coverage  under  their  State 
Program,  it  is  not  an  impediment  to 
TNRCC  adopting  EPA's  CAFO  permit 
for  these  point  sources.  If  any  facility 
believes  it  would  have  discharges 
totaling  500.000  gallons  in  a  24-hour 
period  it  would  still  be  eligible  for  the 
EPA  CAFO  permit  administered  by 
TNRCC.  When  the  EPA-issued  general 
permit  expires,  these  facilities  should 
notify  TNRCC  and  obtain  individual 
TPDES  permit  coverage. 

State  programs  are  dynamic  and  are 
always  changing  in  accordance  with 
changes  to  NPDES  regulations  and 
needs  of  the  State.  C^mges  in  State 
programs  must  be  reviewed  and 
approved  by  EPA.  This  provision  in  the 
MOA  describes  a  mechanism  to  ensure 
that  any  changes  would  be  appropriate 
under  the  CWA.  EPA  believes  it  is  clear 
from  this  provision  that  any  changes  to 
the  Subchapter  B  and  K  rules  would 
have  to  be  approved  by  EPA  as 
consistent  wiih  NPDES  requirements 
before  it  would  be  implemented  in  the 
TPDES  program. 

82.  Issue:  Invalidated  Subchapter  K 
Rules 

Several  comments  express  concern 
that  Texas  requirements  under 
Subchapter  K  were  invalidated  by  the 
court,  and  therefore,  the  program  cannot 
be  fully  effective  at  the  time  of 
authorization. 

Response:  Subchapter  K  is  a  TNRCC 
authorization  by  rule  which  allows 
animal  feeding  operations  to  meet  their 
State  requirements,  but  it  is  not  a 
TPDES  permitting  action.  Li  the  MOA, 
TNRCC  agreed  to  assume  and 
administer  the  Region  6  CAFO  general 
permit,  when  finalized,  and  may  modify 
this  permit  to  include  State  provisions 
that  are  more  stringent  than  EPA  general 
permit  provisions.  Individual  facilities 
will  be  required  to  seek  either  an 
individual  permit  or  authorization  by 
rule  if  the  facility  is  not  included  as  part 
of  the  category  of  discharges  allowed 
under  the  general  permit.  As  to 
authorizations  by  rule.  Subchapter  K 
was  the  subject  of  litigation  pending  in 
State  district  court,  and  has  been 
invalidated  by  judicial  order. 

EPA  has  proposed  an  NPDES  CAFO 
general  permit  for  the  State  of  Texas  and 
TNRCC  will  take  over  administration  of 
the  permit  when  it  becomes  effective  in 
accordance  with  sections  III.C.3.C  and 
ra.G.7.  of  the  EPA/TNRGC  MOA.  This 
will  provide  an  appropriate  NPDES 
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mechanism  for  facilities  in  Texas.  The 
state  may  also  issue  individual  site- 
specific  permits  for  facilities  it 
determines  are  not  appropriately 
addressed  by  a  general  permit  In  the 
event  TNRCC  amends  Subchapter  B  and 
K  with  the  intent  to  authorize  facilities 
under  the  approved  TPDES  program, 
those  rules  will  be  subject  to  EPA 
review  to  insure  they  are  consistent 
with  CWA  requirements  (see  MOA 
Section  m.C.4). 

83.  Issue:  Exceptions  for  CAFOs 

A  comment  from  several  public 
interest  groups  expressed  concern  that 
statutes  adopted  and  proposed  TNRCC 
regulations  provide  an  exemption  for 
CAFOs  which  would  have  an 
established  water  quality  management 
plan  developed  by  the  Texas  State  Soil 
and  Water  Conservation  Board 
(TSSWCB).  They  express  the  opinion 
that  these  facilities  would  not  be  - 
considered  point  sources.  This  same 
comment  expressed  concern  that  CAFO 
^cihties  with  less  that  1000  animal 
units  would  be  exempted  from  applying 
for  a  permit  with  the  TNRCC  if  they 
obtain  an  "independent  audit." 

Response:  Although  the  comment  did 
not  supply  specific  references  to  the 
regulations  or  statutes  of  concern,  EPA 
beUeves  it  refers  to  a  statute,  which  was 
adopted  in  1993  as  Senate  Bill  503 
(Texas  Agricultural  Code  201.026),  that 
describes  regulation  of  agricultural  and 
silvicultural  nonpoint  source  discharges 
of  pollution.  The  statute  notes  that 
faciUties  which  may  contribute 
nonpoint  source  pollution,  and  which 
have  an  estabUshed  water  quaUty 
management  plan  developed  by  the 
Texas  State  Soil  and  Water  Conservation 
Board  are  exempted  from  regulation  by 
TNRCC  unless  the  TSSVyCB  or  TNRCC 
determines  they  are  a  point  source. 

■  Since  this  applies  only  to  those  faciUties 
classified  by  the  State  as  NFS.  it  is  not 
inconsistent  with  EPA  regulations  found 
at  40  CFR  122.23  (regulations  applying 
to  point  sources  of  pollution),  (i.e., 

■  appUes  to  TWC  26.121(b)  and  not  to 

26.121(d)  or  (e)).  The  exemption  is  not 

available  for  facilities  defined  in  CWA 

§502(14).  . 

Although  the  comment  agam  did  not 

specify  the  statute  or  regulation  to 

which  it  is  referring,  EPA  can  find  only 

one  provision  in  the  State's  regulations 

that  correlates  to  the  comment  about  an 

"independent  audit';  which  refers  to 

CAFOs  under  1000  animal  imits  (30 

TAC  321,  Subchapter  B).  This  is 

"authorization  by  rule"  for  coverage 

under  State  requirements  and  will  not 

(cannot)  be  used  by  TNRCC  after 

approval  of  the  TPDES  program. 

Coverage  under  this  rule  is  not  an 


NPDES  authorization.  TNRCC  will 
adopt  the  EPA  CAFO  general  permit 
when  it  is  finalized.  This  rule  was  not 
submitted  by  TNRCC  as  part  of  the 
TPDES  program.  This  provision,  as  it 
appUes  to  the  state  permitting  program 
prior  to  TPDES  approval,  is  not 
considered  in  the  approval  decision. 

84.  Issue:  Senate  Bill  #1910  (Chicken 
Litter  Bill)  and  Subchapter  O  Rules 

One  comment  stated  that  Senate  Bill 
#1910  was  "torn  to  pieces"  prior  to 
being  passed  by  the  Texas  legislature 
and  that  TNRCC  did  nothing  to  keep  the 
bill  intact.  The  comment  appeared  to  be 
expressing  concern  that  TNRCC  would 
not  actively  regulate  animal  waste  such 
as  chicken  Utter.  Comments  received  by 
EPA  early  in  the  process  (prior  to  the 
comment  period)  expressed  concern 
about  exemptions  in  TNRCC  rules  for 
aquaculture  (30  TAC  321,  Subchapter 

01 

Response:  As  mentioned  above,  when 
TNRCC  assumes  authorization  of  the 
NPDES  program,  the  Agency  retains 
oversight  authority.  Part  of  EPA's 
oversight  role  includes  review  of  TPDES 
permits  for  industrial  (i.e.,  poultry 
processing  plants)  and  mimicipal 
operations  proposed  by  the  TNRCC,  to 
ensure  compliance  wifii  applicable 
regulations  and  guideUnes  as 
estabUshed  in  the  Clean  Water  Act.  EPA 
has  reviewed  Subchapter  O  and  finds  it 
is  consistent  with  EPA's  regulations  at 
40  CFR  122.24  and  122.25. 

Sludge 

85.  Issue:  Statutory  Requirements  for 
Sludge  Permitting  Are  More  Stringent 
Than  the  TNRCC  Rules 

One  conmient  expressed  concern  that 
the  TPDES  program  plan  provides  for 
permitting  andregistration  for  sewage 
sludge  disposal.  The  comment  stated 
that  the  statutory  basis  for  sludge 
regulation  is  found  in  the  Texas  Water 
Code,  which  allegedly  provides  for 
sludge  permitting  only,  not  sludge 
registration.  The  comment  asserted  that, 
since  the  statutory  requirements  for 
sludge  permitting  are  more  stringent 
than  the  TNRCC  rules  promulgated  for 
a  sludge  site  registration  and  the  TNRCC 
has  no  authority  to  adopt  less  stringerit 
program  requirements,  there  is  no  vaUd 
statutory  basis  under  Texas  law  for  rules 
regulating  registration  of  sludge  sites. 
Consequently,  the  comment  contended 
that  the  TPDES  program  plan  on  this 
point  does  not  provide  for  adequate 
authority  as  required  by  33  USC 
1342(b). 

Response:  30  TAC  312.4(a)  states 
permits  are  required  for  all  sewage 
sludge  processing,  storage,  disposal,  and 


incineration  activities.  Further 
clarification  is  provided  by  40  CFR 
503.3(a)(1)  which  Texas  adopted  and  is 
referenced  in  the  Continuing  Planning 
Process.  This  regulation  requires  all 
"treatment  works  treating  domestic 
sewage"  be  permitted.  Treatment  works 
are  defined  as  all  TPDES  facilities 
discharging  to  waters  of  the  United 
States  and  those  facilities  generating 
sewage  sludge  but  without  a  discharge 
to  waters  of  the  United  States,  hi 
addition,  it  covers  facilities  changing 
the  quality  of  sewage  sludge.  These 
operations  include  blending,  _ 

stabilization,  heat  treatment,  and 
digestion.  The  definition  of  "treatment 
works"  also  includes  surface  disposal 
site  owners/operators,  and  sewage 
sludge  incinerator  owners/operators. 
The  TNRCC's  authority  over  solid 
waste  disposal,  including  beneficial  use 
of  sewage  sludge,  is  found  in  Chapter 
361  of  the  Texas  Health  and  Safety  Code 
(THSC).  30  TAC  312.4(c)  and  312.12 
provide  requirements  to  be  followed  in 
the  registration  of  land  application  sites. 
The  Texas  program  is  more  stringent 
than  the  minimum  program  reqiUred  by 
the  Federal  regulations.  Texas  requires 
registrations  be  obtained  by  persons 
responsible  for  the  land  application 
operations  and  the  sites  onto  which  the 
sewage  sludge  or  domestic  septage  is 
land  applied  for  beneficial  reuse.  The 
Part  503  regulations  do  not 
automatically  require  land  appliers  of 
sewage  sludge  to  obtain  any  type  of 
official  authorization  for  land 
appUcation  operations  imless 
specifically  requested  to  do  so  by  the 
permitting  authority  to  protect  human 
health  and  the  environment. 

Continuing  Planning  Process- 
Implementation  Procedures-Water 
Quality  Standards 

86.  Issue:  Lowering  Stream  Standards  of 
East  Texas 

One  comment  aUeges  that  the  three 
appointed  commissioners  of  the 
TNRCC.  and  others,  conceived  the 
poUcy  of  lowering  the  stream  standards 
of  East  Texas  in  order  to  accommodate 
poUuting  wastewater  faciUties.  The  ^ 
comment  asserts  that  due  to  citizens' 
outcry  and  "EPA's  logic."  the  poUcy 
was  overruled  by  the  EPA.  The 
implication  of  the  comment  was  that 
TPDES  authorization  would  allow 
TNRCC  to  take  such  actions  in  the 
future. 

Response:  After  state  program 
authorization.  EPA  maintains  program 
oversight  authority  to  ensure 
compliance  with  requirements  and 
regulations  of  the  Clean  Water  Act.  The 
Agency  also  maintains  the  authority  for 
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review  and  approval  of  any  revisions  to 
water  quality  standards  and/or  criteria 
to  listed  and  unlisted  waterbodies  of 
Texas  (CWA  §§  303(c)(2)(A)  and 
303(c)(3)). 

87.  Issue:  No  Approvable  Continuing 
'  Planning  Process 

One  comment  states  that  the  (NPDES 
Program)  application  may  not  be 
approved  because  TNRCC  does  not  have 
an  approved,  or  approvable  Continuing 
Planning  Process  (CPP). 

Response:  EPA  approved  the  Texas 
CPP  on  September  10, 1998.  The  CPP 
and  Water  Quality  Standards 
Implementation  docimients  do  contain 
certain  procedures  which  EPA  has 
determined  are  not  consistent  with,  or 
do  not  fulfill  the  requirements  of  the 
Clean  Water  Act,  as  interpreted  by  EPA 
Region  6.  However,  these  issues  have 
been  resolved  to  EPA's  satisfaction  via 
the  MOA,  which  was  signed  by  both 
TNRCC  and  EPA  concurrently  with 
TPDES  program  authorization. 

88.  Issue:  No  Prior  Approval  of  the 
Continuing  Planning  Process  (CPP) 

A  comment  raised  concerns  that 
Texas  did  not  have  a  CPP  that  was 
approved  prior  to  consideration  of  the 
application  for  permit  program 
approval.  Specific  issues  raised  in  the 
comment  included  the  length  of  time  for 
pubhc  review  of  the  three  documents 
and  "conditional  approval"  of  the  CPP 
by  EPA. 

Response:  EPA  regulations  do  not 
require  approval  of  the  CPP  prior  to  the 
date  a  State  submits  an  application  for 
program  authorization.  Regulations  at 
40  CFR  130.5(c)  state  that  "Itjhe 
Regional  Administrator  shall  not 
approve  any  permit  program  under  Title 
rv  of  the  (Qean  Water]  Act  for  any  state 
which  does  not  have  an  approved 
continuing  planning  process."  The 
Texas  CPP  was  approved  on  September 
10,  1998 — before  the  decision  on 
program  authorization  was  made. 

The  primary  elements  of  the  CPP 
addressed  in  this  section  of  comments, 
the  Water  Quality  Standards  and  the  IP, 
were  adopted  by  TNRCC  and  submitted 
to  EPA  for  approval  on  March  19, 1997 
and  August  23, 1995,  respectively. 
Thus,  both  of  these  documents  have 
been  in  use  and  available  for  pubhc 
review  for  over  a  year.  The  MOA  was 
made  available  for  pubUc  review  and 
comment  on  June  19, 1998.  The  official 
comment  period  for  the  package  was  45 
days,  and  was  subsequently  extended  by 
one  week.  The  MOA  does  contain  nine 
changes  to  the  IP,  all  identified  and 
Usted  at  Section  IV.B.,  Permit 
Development,  pages  24-27  of  the  MOA. 
These  changes  supersede  certain 


requirements  in  the  IP  and  were 
required  by  EPA  to  make  the  IP 
approvable.  The  changes  were: 

a.  Procedures  to  suspend  the  use  of 
biological  surveys  in  the  IP. 

b.  Procedures  for  cessation  of  lethality 
during  a  Toxicity  Reduction  Evaluation. 

c.  Conditions  for  use  of  alternate  test 
species. 

d.  Calculation  of  Dioxin/Furan  permit 
limits. 

e.  Development  of  water  quahty-based 
effluent  limitations  for  discharges  into 
the  Rio  Grande. 

f.  Final  Limitations  in  TPDES 
permits — consistency  with  the  EPA- 
approved  Water  Quality  Management 
Plan  (including  any  applicable  Total 
Maximiun  Daily  Loads). 

g.  No  variance  from  water  quaUty 
standards  will  be  used  to  estabfish  an 
effluent  limitation  for  a  TPDES  permit 
until  the  standards  variance  has  been 
reviewed  and  approved  by  EPA. 

h.  TNRCC  evaluation  of  TPDES 
general  permits  for  comphance  with 
water  quafity  requirements,  including 
whole  effluent  toxicity. 

i.  Water  QuaUty  Standards 
Implementation  Procedures  subject  to 
EPA  review  and  approval  after  program 
assumption  and  while  TNRCC  is 
authorized  to  administer  the  NPDES 
program. 

EPA  does  not  believe  it  has 
circumvented  or  fi\istrated  the  public 
review  and  comment  process  by  its 
approval  process.  The  changes  to  the 
implementation  procedures  Usted  above 
are  mechanisms  that  will  result  in 
permits  more  protective  than  what  the 
state  program  previously  required.  Prior 
to  program  auAorization,  all  aspects  of 
the  CPP,  IP  and  MOA  reflected  a 
program  that  contains  all  the  elements 
necessary  to  fulfill  all  of  the 
requirements  of  the  Clean  Water  Act  for 
NPDES  permitting. 

89.  Issue:  Changes  to  CPP  Not  VaUdly 
Adopted  by  TNRCC 

One  comment  stated  that  the 
proposed  changes  to  the  CPP  set  out  in 
the  proposed  MOA,  even  if  they  were 
otherwise  adequate,  were  not  vaUdly 
adopted  by  TNRCC. 

Response:  As  stated  above,  the  MOA 
and  the  changes  to  the  IP  therein  were 
avfiilable  for  pubUc  review  and 
comment  for  a  period  of  52  days 
beginning  June  19, 1998. 

90.  Issue:  CPP  Is  Not  Approvable 
Because  of  Inadequate  Process  for 
Effluent  Limitations 

One  comment  states  that  the  CPP  does 
not  provide  an  adequate  process  for 
developing  effluent  Umitations,  citing 
the  CWA  requirements  for  the  CPP  to 


address  the  process  for  developing 
technology-based  effluent  limits, 
effluent  limits  at  least  as  stringent  as 
those  required  by  CWA  Section  301 
(b)(1)  and  (b)(2).  and  33  U.S.C.  1311 
(e)(3)(A).  The  comment  further  states 
that  the  MOA  does  not  describe  a 
process  for  developing  effluent 
limitations  and  schedules  of 
compUance. 

Response:  Series  21  of  the  CPP  states: 
"[t]echnology-based  permit  limits  will 
be  at  least  as  stringent  as  Best  Practical 
Control  Technology  Currently  Available 
(BPT).  Best  Available  Technology 
Economically  Achievable  (BAT),  and 
Best  Conventional  Pollutant  Control 
Technology  (BCT)  Umits  in  accordance 
with  Effluent  Limitations  and  Standards 
as  promulgated  for  categorical 
industries  and  foimd  in  federal 
regulations  (40  CFR  Parts  400  to  471).  as 
referenced  in  30  TAC  305.541. 
Production-based  limitations  will  be 
based  on  a  reasonable  measure  of  actual 
production  levels  at  a  fadUty.  Mass 
limitations  for  concentration-based 
guideline  Umits  will  be  developed  using 
the  appropriate  wastewater  flows  as 
required  by  regulations.  Municipal 
permit  limits  will  be  consistent  with 
Wasteload  Evaluation/Allocations,  the 
Water  QuaUty  Management  Plan, 
Watershed  Protection  Rules  (30  TAC 
Chapter  311),  and  at  least  as  stringent  as 
requirements  found  in  30  TAC  309.1-4 
(secondary  treatment)."  Additional 
requirements  for  secondary  treatment 
are  specified  by  30  TAC  305.535(d). 
This  outlines  what  technology  based 
effluent  limitations  must  be  considered 
and  what  variables  must  be  used  to 
calculate  effluent  limitations. 

In  addition.  Series  18  provides  an 
outline  of  the  Texas  Water  QuaUty 
Standards.  This  includes  describing  the 
General  Criteria  foimd  in  30  TAC  307.4 
which  defines  the  general  goals  to  be 
attained  by  all  waters  in  the  State.' It  also 
lists  the  procedure  to  address  and 
permit  faciUties  discharging  to  those 
waterbodies  that  are  unclassified  and    . 
therefore  do  not  have  site-specific 
criteria  estabUshed  at  the  time  the 
permit  is  developed. 

Regarding  schedules  of  compUance. 
Series  21  of  the  CPP  states  that  permits 
will  be  developed  to  be  consistent  with 
State  statutes  including  Title  30  TAC 
307.2(f).  This  statute  allows  the  TNRCC 
to  estabUsh  interim  discharge  limits  to 
allow  a  permittee  time  to  modify 
effluent  quaUty  in  order  to  attain  final 
effluent  limits.  The  duration  of  any 
interim  limit  may  not  be  longer  than 
three  years  from  the  effective  date  of  the 
permit  issuance. 
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91.  Issue:  Inadequate  TMDL  Program 
One  conunent  asserts  that  the  CPP 
does  not  include  an  adequate  process 
for  developing  Total  Maximum  Daily 
Loads  flMDLs)  and  individual  water 
quality  based  effluent  limitations  in 
accordance  with  Section  303(d)  of  the 
CWA.  Indeed,  TMDL  development  is 
only  addressed  in  the  CPP  in  the  context 
of  toxic  parameters.  See  Series  20.  Even 
for  toxic  pollutants,  that  discussion  is 
grossly  inadequate  because  it  fails  to 
establish  a  process  for  developing  a  list 
of  waters  for  which  technology-based 
limitations  are  not  adequate,  fails  to 
establish  a  process  for  ranking  those 
waters  by  priority,  fails  to  establish  a 
process  for  submission  of  such  lists  to 
EPA,  and  fails  to  establish  a  process  for 
developing  a  schedule  for  preparation 
and  implementation  of  TMDLs.  See  33 
U.S.C.  1313(d)  (setting  out  req\urements 
for  the  TMDL  process);  40  CFR  130.7. 
The  CPP  fails  even  to  address  the  TMDL 
issue  with  respect  to  other  pollutants. 

Response:  In  a  letter  from  TNRCC 
Executive  Director  Jeffrey  Saitas  to  EPA 
Region  6  Administrator  Gregg  Cooke 
dated  September  4. 1998.  TNRCC  has 
recently  modified  its  TMDL  program, 
and  assiu«s  that  the  approved  process 
applies  to  all  pollutants,  not  just  toxics 
(attached  to  CPP).  The  modified 
program  meets  all  EPA  requirements 
and  addresses  the  concerns  stated  in  the 
comment.  The  information  has  been 
submitted  as  an  attachment  to  the  CPP, 
and  will  be  incorporated  into  the  next 
revision  of  the  CPP.  TNRCC  developed 
guidance  for  screening  and  assessing 
state  waters  (attached  to  CPP).  This 
information  was  presented  at  three 
Texas  Clean  Rivers  Program  (CRP)  Basin 
Steering  Committee  meetings  during 
December  1997.  Subsequently,  criteria 
and  guidance  for  listing  and  prioritizing 
waterbodies  was  developed  (attached  to 
CPP)  and  distributed  January  23, 1998. 
for  review  via  the  TNRCC  Internet 
website,  the  Texas  CRP  and  various 
meetings  across  the  state.  After 
comments  and  revisions,  the  second 
draft  list  was  similarly  advertised.  After 
further  comment,  the  final  draft  list  was 
approved  by  the  Commissioners  and 
sent  out  for  a  30-day  formal  public 
comment  period  (March  13— April  13, 
1998).  Written  responses  to  pubUc  and 
EPA  comments  were  prepared  and 
distributed  (attached  to  CPP).  The  1998 
303(d)  list  and  methodology  (attached  to 
CPP)  were  finalized  and  approved  by 
the  Commissioners,  and  the  final  list 
was  submitted  to  EPA  for  approval  on 
AprU  23, 1998  (attached  to  CPP).  The 
final  list  was  available  on  the  TNRCC 
website  on  June  26. 1998  and  approved 
by  EPA  on  July  27. 1998.  Thus,  the 


revised  TMDL  development  has  been 
through  an  extensive  public 
participation  process  to  generate  the 
1998  303(d)  list. 

92.  Issue:  Inadequate  Process  for 
Establishing  Implementation  of  New  or 
Revised  Water  Quality  Standards 

Comments  raised  three  sub-issues 
regarding  implementation  of  new  or 
revised  quality  standards. 

Response:  Responses  to  each  of  the 
three  sub-issues  raised  in  comments  are 
provided  below. 

93.  Sub-Issue  on  Water  Quality 
Standards:  The  IP  Purports  To  Apply 
Tier  Two  protection  •  *  •  Only  to 
Waters  Classified  as  High  or  Exceptional 
Aquatic  Life,  Based  Almost  Exclusively 
on  Dissolved  Oxygen  Levels 

Response:  The  TX  WQS  presume  a 
high  quality  aqiiatic  life  use  for  all 
perennial  water  bodies.  An  intermediate 
or  limited  aquatic  life  use  may  only  be 
adopted  for  a  specific  water  body  only 
when  justified  with  a  Use  Attainability 
Analysis  (UAA).  The  focus  of  a  UAA  is 
to  determine  what  is  the  attainable  use 
based  on  the  physical,  chemical  and 
biological  characteristics  of  the  water 
body.  As  part  of  a  UAA,  data  collected 
for  a  specific  water  body  is  compared 
with  a  reference  (un-impacted)  segment. 
This  ensures  that  the  designated  use  is 
based  on  the  attainable  use  rather  than 
based  on  the  conditions  with  existing 
sources  of  pollution.  The  intermediate 
and  limited  aquatic  life  uses  are 
considered  to  be  existing  uses  and  are 
also  subject  to  antidegradation  review. 

EPA  has  not  mandated  whether 
States/Tribes  apply  "Tier  2"  on  a 
parameter-by-parameter  basis  or  on  a 
waterbody-by-waterbody  approach  as 
Texas  does.  This  issue  is  open  for 
discussion  in  the  Advanced  Notice  of 
Proposed  Rule-Making  (ANPRM)  for  the 
Water  Quality  Standards  Regulation  (see 
63  FR  36742).  EPA  will  accept  comment 
on  the  ANPRM  through  January  4. 1999. 
The  ANPRM  is  a  separate  action  from 
Texas's  assumption  of  the  NPDES 
program. 

The  antidegradation  review  may 
initially  focus  on  dissolved  oxygen; 
however,  all  pollutants  are  subject  to 
review. 


94.  Sub-Issue  on  Water  Quality 
Standards:  With  Regards  to 
Antidegradation.  the  IP  Fails  To  Set  Out 
a  Process  for  Assuring  the  Application 
of  the  Highest  Statutory  and  Regulatory 
Requirements  for  All  New  and  Existing 
Point  Sources  and  all  Cost-Effective  and 
Reasonable  Best  Management  Practices 
for  Nonpoint  Source  Control 

Response:  Antidegradation  is 
disoissed  at  30  TAC  307.5  of  the  1995/ 
1997  Texas  Water  Quality  Standards, 
which  have  been  fully  approved  by 
EPA.  in  accordance  with  the  federal 
regulation.  In  particiilar.  items  (b)(2). 
(b)(4)  and  (b)(5)  of  Section  307.5  directly 
address  the  comment's  issues: 

(b)(2)— No  activities  subject  to 
regulatory  action  which  would  cause 
degradation  of  waters  which  exceed 
fishable/swimmable  quality  will  be 
allowed  unless  it  can  be  shown  to  the 
commissioner's  satisfaction  that  the 
lowering  of  water  quality  is  necessary 
for  important  economic  or  social 
development.  Degradation  is  defined  as 
a  lowering  of  water  quality  to  more  than 
a  de  minimis  extent,  but  not  to  the 
extent  that  an  existing  use  is  impaired. 

Water  quality  sufficient  to  protect 
existing  uses  will  be  maintained. 
Fishable/swimmable  waters  are  defined 
as  waters  which  have  quality  sufficient 
to  support  propagation  of  indigenous 
fish,  shellfish,  and  wildlife  and 
recreation  in  and  on  the  water. 

(b)(4) — Authorized  wastewater 
discharges  or  other  activities  will  not 
result  in  the  quality  of  any  water  being 
lowered  below  water  quality  standards 
without  complying  with  federal  and 
state  laws  applicable  to  water  quality 
standards  amendment. 

(b)(5)— Anyone  discharging         

wastewater  which  would  constitute  a 
new  source  of  pollution  or  an  increased 
source  of  pollution  from  any  industrial, 
public,  or  private  project  or 
development  will  be  required  to  provide 
a  level  of  wastewater  treatment 
consistent  with  the  provisions  of  the 
Texas  Water  Code  and  the  Clean  Water 
Act  (33  United  States  Code  1251  et  seq.). 
As  necessary,  cost-effective  and 
reasonable  best  management  practices 
established  through  the  Texas  water 
quality  management  program  shall  be 
achieved  for  nonpoint  sources  of 
pollution. 

Therefore,  under  the  TPDES  program, 
implementing  the  approved  water 
quality  standards  includes 
implementing  the  prohibitions  on 
degradation  of  water  quality  contained 
therein. 
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95.  Sub-Issue  on  Water  Quality 
Standards:  The  IP  Fails  To  Address 
Implementation  of  Narrative  Standards 
•  •  *  and  Storm  Water  Discharges 

Response:  Narrative  criteria  (both 
conventional  and  toxics)  are  addressed 
in  permit  actions.  Page  6  of  the  IP  states: 

New  permit  applications,  permit  renewals, 
and  permit  amendments  will  be  reviewed  to 
ensure  that  permitted  effluent  limits  will 
maintain  in  stream  criteria  for  dissolved 
oxygen  and  other  parameters  such  as  fecal 
coliform  bacteria,  phosphorus,  nitrogen, 
turbidity,  dissolved  solids,  temperature,  and 
toxic  materials.  Assessment  of  appropriate 
uses  and  criteria  for  unclassified  waters  will 
be  conducted  in  accordance  with  the 
previous  sections. 

This  evaluation  will  also  include  a 
determination  of  any  anticipated  impacts 
from  ambient  or  baseline  conditions,  in  order 
to  implement  antidegradation  procedures 
(see  following  section).  Conditions  for  the 
evaluation  of  impacts  will  be  commensurate 
with  ambient  or  baseline  conditions  •  *  • 

Extensive  requirements  for  total 
toxicity  testing  are  found  on  pages  40- 
56  of  the  IP  and  pages  24-26  of  the 
MOA.  These  requirements  address 
protection  of  narrative  water  quality 
standards  for  toxics  and  other  pollutants 
through  the  Whole  Effluent  Toxicity 
program.  Storm  water  is  not 
differentiated  from  other  wastewater 
discharges  in  the  permit  Umitation 
derivation  procedures. 

96.  Issue:  No  Process  for  Assuring 
Controls  Over  All  Residual  Waste  From 
Water  Treatment  Processing 

One  comment  expressed  the  opinion 
that  EPA  rules  and  the  Clean  Water  Act 
require  that  a  CPP  include  a  process  for 
assuring  adequate  controls  over  the 
disposition  of  all  residual  waste  from 
any  water  treatment  processing.  The 
TNRCC  CPP  fails  even  to  acknowledge 
this  issue. 

Response:  Series  21  of  the  CPP  states 
the  TNRCC  will  require  all  industrial 
wastewater  permits  (including  water 
treatment  plant  permits)  to  contain 
conditions  for  the  safe  disposal  of  all 
industrial  sludges,  includkig  hazardous 
waste,  and  that  it  be  managed  and 
disposed  of  in  accordance  with  30  TAC 
Chapter  335  and  any  applicable 
requirements  of  the  Resource 
Conservation  and  Recovery  Act.  This 
includes  the  adopted  regulations  40  CFR 
Part  257  and  258  referenced  below 
which  regulates  non-hazardous  water 
treatment  plant  residual  wastes.  Series 
21  of  the  CPP  ftirther  outlines  that 
permits  will  be  developed  to  be 
consistent  with  state  and  federal 
statutes,  regulations  and  rules  and  also 
incorporate  state  and  federal  policies 
regulating  the  safe  disposal  and  reuse  of 


municipal  sewage  sludge.  The 
regulations  listed  in  the  CPP  which 
Texas  will  follow  regarding  the 
permitting  of  all  residuals  follows:  (1) 
30  TAC  Chapter  312— Sludge  Use, 
Disposal,  and  Transportation;  Texas 
Health  and  Safety  Code  Chapter  361;  30 
TAC  Chapters  330.  332 — Disposal  in  a 
Municipal  Solid  Waste  Landfill;  and  (2) 
40  CFR  Parts  122,  257,  258.  501,  and 
503. 

30  TAC  312.4(a)  states  permits  are 
required  for  all  sewage  sludge 
processing,  storage,  disposal,  and 
incineration  activities.  Further 
clarification  is  provided  by  federal 
regulations  40  CFR  503.3(a)(1)  which 
Texas  adopted  and  is  referenced  in  the 
Continuing  Planning  Process.  This 
regulation  requires  all  "treatment  works 
treating  domestic  sewage"  be  permitted. 
Treatment  works  are  defined  as  all 
TPDES  facilities  discharging  to  waters  of 
the  United  States  and  those  facilities 
generating  sewage  sludge  but  without  a 
discharge  to  waters  of  the  United  States 
In  addition,  it  covers  facilities  changing 
the  quahty  of  sewage  sludge.  These 
operations  include  blending, 
stabihzation.  heat  treatment,  and 
digestion.  The  definition  of  "tireatment 
works"  also  includes  surface  disposal 
site  owners/operators,  and  sewage 
sludge  incinerator  owners/operators.  30 
TAC  312.4(c)  and  312.12  provide 
requirements  to  be  followed  in  the 
registration  of  land  application  sites. 
The  Texas  program  is  more  stringent 
than  the  minimum  program  required  by 
the  Federal  regulations.  Texas  requires 
registrations  be  obtained  by  persons 
responsible  for  the  land  application 
operations  and  the  sites  onto  which  the 
sewage  sludge  or  domestic  septage  is 
land  applied  for  beneficial  reuse.  The 
Part  503  regulations  do  not 
automatically  require  land  appliers  of 
sewage  sludge  to  obtain  any  type  of 
official  authorization  for  land 
application  operations  unless 
specifically  requested  to  do  so  by  the 
permitting  authority  to  protect  human 
health  and  the  environment. 

97.  Issue:  No  Process  for  Determining 
Priority  Issuance  of  Permits 

One  comment  indicated  that  EPA 
rules  require  that  a  CPP  include  a 
process  for  determining  the  priority  of 
issuance  of  permits,  but  the  TNRCC  CPP 
fails  to  even  acknowledge  this  issue. 

Response:  EPA  believes  TNRCC  has 
addressed  the  priority  of  permit 
issuance  via  its  watershed  approach  to 
permitting.  This  approach  identified 
and  prioritized  the  Texas  drainage 
basins,  and  requires  all  permits  in  a 
particular  basin  be  issued  during  the    • 
same  year.  Permitting  activities  for  all 


dischargers  in  a  basin  then  rotate  on  a 
five-year  basis.  The  Basin  Permitting 
Rule  is  found  at  30  TAC  305.71.  The 
process  is  also  referenced  in  the  CPP, 
under  Series  21 — Point  Source 
Permitting. 

98.  Issue:  Use  of  EPA  Test  Methods  for 
TPDES  Program 

The  comment  requested  clarification 
concerning  Item  IV.B.3  in  the  proposed 
memorandum  of  agreement  between 
TNRCC  and  EPA  Region  6  concerning 
the  use  of  alternate  test  methods  and 
alternate  test  species  for  measurement  of 
Whole  Effluent  Toxicity  (WET).  The 
comment  expressed  concern  about 
terminology  in  the  memorandum  of 
agreement,  specifically,  the  term  "EPA- 
approved"  tests  and  species,  which 
permittees  could  use  if  TNRCC 
approved  such  use  during  the  permit 
application  process.  The  comment 
provided  a  specific  example  of 
allowance  for  an  ionic  adjustment  of  an 
effluent  sample  under  certain 
circumstances. 

Response:  NPDES  State  program 
regulations  applicable  to  permitting 
cross  reference  to  certain,  specific 
NPDES  regulations  that  apply  to  EPA- 
issued  permits,  including  the 
regulations  that  require  the  use  of 
analytic  test  procedures  approved  at  40 
CFR  Part  136  (40  CFR  123.25(a)(4),  (12) 
&  (15);  40  CFR  122.21,  122.41  &  122.44). 
Recently,  EPA  approved  testing 
methods  to  measure  WET  and  published 
those  methods  at  40  CFR  Part  136. 

EPA  acknowledges  the  existence  of 
WET  testing  protocols  that  use  other  test 
species,  or  that  differ  from  the 
procedures  in  the  WET  tests  that  EPA 
pubUshed  at  Part  136.  Those 
regulations,  at  40  CFR  136.4  (b),  provide 
that: 

"When  the  discharge  for  which  an 
alternative  test  procedure  is  proposed  occurs 
within  a  State  having  a  permit  program 
approved  pursuant  to  Section  402  of  the  Act, 
the  applicant  shall  submit  his  application  to 
the  Regional  Administrator  through  the 
Director  of  the  State  agency  having 
responsibility  for  issuance  of  NPDES  permits 
within  such  State. 

These  procedures  are  designed  to 
optimize  coordination  in  the  approval 
process  between  the  applicant,  \he 
State,  and  EPA.  Item  IV.B.3.  of  the 
proposed  memorandum  of  agreement, 
therefore,  merely  formalizes  the  State  of 
Texas'  role  in  the  process  for  approval 
of  alternative  test  procedures  (and 
alternative  test  species).  Through  this 
process,  the  Commission  will  determine 
the  acceptability  of  any  alternative  test 
procedures  prior  to  forwarding  the 
proposal  to  EPA  Region  6  for  review  and 
approval. 
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In  response  to  the  comment's  specific 
example  regarding  ionic  adjustment  of 
effluent  samples.  EPA  refers  the  public 
to:  Short-Term  Methods  For  Estimating 
The  Chronic  Toxicity  Of  Effluents  And 
Receiving  Water  To  Marine  And 
Estuarine  Organisms  (EPA-600-4-91- 
003)  in  Section  8.8  and  Methods  for 
Measuring  the  Acute  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Freshwater  and  Marine  Organisms 
(EPA/600/4-90/02 7F)  in  Section  9.5. 
These  provisions  describe  the 
appropriate  use  of  salinity  adjustments 
for  whole  effluent  toxicity  testing  for 
WET  testing  for  discharges  into  marine 

waters. 

Consistent  with  the  requirements  and 
recommendations  in  the  Part  136  WET 
testing  methods,  EPA  Region  6  has 
provided  technical  support  to  TNRCC 
regarding  ionic  manipulation  of  effluent 
samples.  The  approved  manipulations 
apply  only  to  samples  used  for  the  24- 
Hour  LCso  WET  test.  Under  Texas  Water 
Quality  Standards  (30  TAC 
307.6(e)(2)(B)),  TNRCC  requires  a  24- 
Hour  LCso  WET  test  under  certain 
circumstances.  The  WET  tests  that  EPA 
published  in  Part  136  do  not  include  a 
24-Hour  LCso  test.  Under  CWA  section 
510,  however,  States  may  impose  water 
quality  requirements  that  are  more 
stringent  and/or  more  prescriptive  than 
those  required  by  EPA. 

EPA  notes  that  Texas  law  does  not 
allow  for  ionic  manipulations  of  effluent 
samples  when  pollutants  listed  in  Table 
1  of  30  TAC  307.6(c)  are  present  in  the 
effluent  or  source  waters.  Finally,  EPA 
notes  that  30  TAC  307.4  (g)(3)  provides 
that  "Concentrations  and  their  relative 
ratios  of  dissolved  minerals  such  as 
chlorides,  sulfates  and  total  dissolved 
solids  will  be  maintained  such  that 
attainable  uses  will  not  be  impaired." 
Therefore,  while  Texas  law  does  allow 
for  adjustments  to  the  24-hour  LCso  test 
conditions  imder  some  circiunstances.  if 
the  discharge  causes  the  relative  ratios 
of  dissolved  solids  to  be  changed 
sufficient  to  impair  the  attainable  uses, 
the  discharge  would  also  have  to  be 
evaluated  for  whether  or  not  changing 
the  relative  ratios  of  dissolved  soUds  in 
fiact, would  impair  the  attainable  uses. 

Other  Specific  Issues 

99.  Issue:  Overlapping  EPA/TNRCC 
Requirements 

One  comment  raised  the  question  of 
how  TNRCC  and  EPA  will  address 
dupUcate  efforts  regarding  permit 
reporting/inspection  requirements. 

Response:  When  EPA  retains 
enforcement  authority,  the  facilities  will 
continue  to  report  to  EPA  and  TNRCC. 
Where  EPA  retains  enforcement 


authority  over  a  municipality,  all 
NPDES  permits  associated  with  that 
municipality  will  be  retained  by  EPA. 
Where  a  municipality  also  owns  an 
industrial  facility  (public  utiHty)  those 
faciUties  will  not  be  considered  as  part 
of  the  mxuiicipality.  but  will  be 
considered  as  an  individual  faciUty. 
Facility  inspections  will  continue  to  be 
coordinated  between  the  two  agencies  to 
ensure  minimum  duplication  of  effort. 

100.  Issue:  Definition  of  Enforcement 
Action 

One  comment  states  the  "iMPDES 
application  must  clearly  describe  when 
the  commission  will  use  different  types 
of  orders."  The  comment  asserts  this 
information  is  essential  to  EPA's  ability 
to  determine  if  TNRCC  will  take  timely 
and  appropriate  enforcement  action. 

Response:  Due  to  the  many  variables 
of  assessing  violations,  EPA  cannot 
require  the  state  to  provide  this  level  of 
detail.  Through  our  oversight  of  the 
TPDES  program  and  review  of  the 
quarterly  noncompliance  reports  EPA 
will  be  able  to  determine  whether  or  not 
enforcement  actions  are  timely  and 
appropriate. 

101.  Issue:  NoncompUance  Follow-up 

One  comment  states  that  TNRCC 
prefers  informal  resolution  to  formal 
documented  enforcement  and  also  states 
that  EPA  needs  to  be  able  to  track 
resolution  of  violations  where  no  formal 
action  was  taken. 

Response:  TNRCC  will  be  required  to 
enter  all  enforcement  actions  into  the 
Permit  Compliance  System  (PCS).  This 
will  include  both  informal  and  formal 
enforcement  actions.  Informal  actions 
can  include  telephone  calls,  site  visits, 
warning  letters,  corrective  action  plans, 
etc.  During  EPA's  semi-aimual  audits  of 
the  TPDES  program,  EPA  will  hirther 
evaluate  TNRCC's  response  to 
noncompliance. 

102.  Issue:  Failiue  To  Comply  With  the 
International  Treaties  and  Agreements 
A  public  interest  group  commented 
that  EPA  had  failed  to  carry  out  its  legal 
responsibilities  imder  international 
treaties  and  executive  orders  to  consult 
with  the  government  of  Mexico  and  to 
seek  input  from  Mexico  on  changes  that 
would  occur  as  a  result  of  approval  of 
the  TPDES  program.  The  comment 
contended  that:  (1)  EPA  failed  to  consult 
with  Mexico  on  the  impacts  of  NPDES 
authorization  to  Texas  on  the  Rio 
Grande  as  required  by  the 
environmental  agreements  between  the 
U.S.  and  Mexico;  (2)  EPA  failed  to 
consider  what  impacts  the  authorization 
will  have  on  the  abiUty  of  Mexico  to 
comment  on  activities  with  potential 


cross-border  issues;  (3)  TNRCC  has  not 
committed  to  provide  notice  to  the 
government  of  Mexico  for  the  purpose 
of  soUciting  comments  on  permits  and 
other  decisions  that  may  affect  Mexico; 
and  (4)  TNRCC  lacks  adequate 
procedures  to  comply  with  Section  402 
(b)(5)  of  the  Clean  Water  Act  as  it  relates 
to  Mexico. 

Response:  It  is  difficuU  to  address  this 
overly  broad  and  vague  comment 
because  the  comment  failed  to  identify 
any  applicable  provision  within  any 
international  agreements  or  executive 
orders.  Hence,  we  can  only  assume 
which  international  agreements  and 
executive  orders  they  are  referencing. 

(1)  International  environmental 
agreements,  such  as  the  La  Paz 
Agreement,  between  the  U.S.  and 
Mexico  require  the  U.S.  to  consult  with 
Mexico  on  certain  specified 
environmental  issues.  However,  the 
environmental  agreements  between  the 
U.S.  and  Mexico  and  executive  orders, 
do  not  specifically  require  the  U.S.  to 
consult  with  Mexico  about 
authorization  of  a  program,  like  the 
NPDES  program,  to  a  state,  such  as 
Texas.  Moreover,  EPA  retains  significant 
oversight  authority  over  Texas  NPDES 
permitting  activities  pursuant  to  the 
Clean  Water  Act.  Consequently, 
Mexico's  abiUty  to  consuU  with  the  U.S. 
as  required  under  current 
environmental  agreements  is  not 
reduced  concerning  any  NPDES 
environmental  issues  after  authorization 
of  the  NPDES  program  to  the  State  of 
Texas. 

(2)  There  are  many  fora  and 
mechanisms  for  the  Mexican 
Government  to  raise  environmental 
issues,  involving  the  State  of  Texas, 
with  the  U.S.  EPA,  the  U.S.  Department 
of  State  and  the  U.S.  Department  of 
Justice.  These  include  the  Conunission 
for  Environmental  Cooperation,  Border 
Environment  Cooperation  Commission, 
meetings  mandated  pursuant  to  the  La 
Paz  Agreement,  and  through  other 
bilateral,  and  multilateral  meetings  and 
organizations. 

(3)  We  are  unaware  of  any  mandatory 
obUgations  on  the  part  of  the  State  of 
Texas  to  provide  notice  of  an  NPDES 
permitting  activity  to  the  Government  of 
Mexico. 

(4)  Section  402(b)(5)  of  the  Clean 
Water  Act  does  not  apply  to  foreign 
countries  and  specifically  not  to 
Mexico.  The  word  "State"  in  the 
following  provision  appUes  to  a  State  of 
the  United  States  and  does  not  confer 
upon  Mexico  the  same  right  to  submit 
recommendations,  as  the  statute 
provides  to  a  State.  The  following  is  the 
text  of  the  statute. 
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CWA  402  (b)(5)  provides  that:  To 
ensure  that  any  State  (other  than  the 
permitting  State),  whose  waters  may  be 
affected  by  the  issuance  of  a  pennit  may 
submit  written  recommendations  to  the 
permitting  State  (and  the  Administrator) 
with  respect  to  any  permit  appHcation 
and,  if  any  part  of  such  written 
recommendations  is  not  accepted  by  the 
permitting  State,  that  the  permitting 
State  will  notify  such  affected  State  (and 
the  Administrator)  in  writing  of  its 
failure  to  so  accept  such 
recommendations  together  with  its 
reasons  for  so  doing. 

103.  Issue:  Additional  Docimients  That 
Should  Be  Added  to  the  Administrative 
Record 

In  the  Federal  Register  notice,  EPA 
requested  that  the  public  provide  input 
on  any  document  relevant  to  EPA's 
decision  on  the  TPDES  program  that 
they  felt  should  have,  but  had  not,  been 
included  in  the  official  record.  One 
comment  suggested  that  all  previous 
applications  for  NPDES  authorization  by 
Texas;  all  written  correspondence 
between  EPA  and  Texas  regarding  those 
previous  applications;  all  documents 
prepared  since  January  1,  1990, 
involving  grants  from  EPA  to  Texas  for 
water  pollution  control  including,  but 
not  limited  to  grant  documents, 
contracts  for  grants,  and  evaluations  of 
Texas  actions  under  such  grants. 

Response:  EPA's  decision  on  approval 
of  a  State's  request  for  NPDES 
authorization  must  be  based  on  the 
State's  application  that  has  been 
determined  to  be  complete,  and  after 
considering  any  information  provided 
during  or  as  a  result  of  the  public 
comment  period.  It  would  not  be 
appropriate  to  base  this  decision  on 
what  was,  or  was  not,  in  previous 
applications.  Therefore,  information  on 
past  applications  is  not  a  required  part 
of  the  administrative  record.  However, 
information  on  past  applications  by 
Texas  is  available  to  the  public  via  the 
Freedom  of  Information  Act. 

Information  on  previous  grants  to  the 
State  of  Texas  is  likewise  not  germane 
to  EPA's  decision.  Correspondence 
regarding  the  FY-1999  grants  process 
has  been  added  to  the  administrative 
record. 

104.  Issue:  Availability  of  NPDES  Files 
Transferred  to  TNRCC 

A  public  interest  group  questioned 
how  TNRCC  would  make  the  permits 
and  enforcement  files  for  the  TPDES 
program  (including  the  existing  NPDES 
files  EPA  transfers  to  the  State)  available 
for  use  by  TNRCC  inspectors  and  other 
employees  in  the  fifteen  District  offices 
across  the  State  and  to  the  public.  The 


comments  were  especially  concerned 
that  maintaining  a  single  copy  of  the  file 
in  Austin  would  not  allow  timely  access 
by  TNRCC  field  personnel  investigating 
complaints  and  doing  inspections. 

Response:  TNRCC  staffs  have 
confirmed  that  all  files  transferred  to 
TNRCC  by  EPA  will  be  electronically 
imaged  and  then  made  available  to  both 
the  pubUc  and  to  field  personnel.  EPA 
supports  this  decision  by  TNRCC  to  take 
advantage  of  opportunities  current 
imaging  and  information  distribution 
technology  offer  to  actually  improve 
public  access  to  permit  and  enforcement 
information  over  that  currently  available 
through  EPA  paper-based  file  system. 
The  actual  paper  files  will  be  archived. 
According  to  TNRCC  staff,  the  whole 
process  of  imaging  the  files  and  setting 
up  the  TNRCC  procedures  for  accessing 
the  file  information  is  expected  to  be 
completed  within  two  months  after 
program  authorization. 

Endangered  Species 

105.  Issue:  ESA  Requirement  for  EPA  To 
Insure  Protection  of  Threatened  and 
Endangered  Species 

Some  comments  assert  that  Section 
7(a)(2)  of  the  Endangered  Species  Act 
(ESA)  requires  that  EPA  insure,  in 
consultation  with  the  U.S.  Fish  & 
Wildlife  Service  (FWS)  and  National 
Marine  Fisheries  Service  (NMFS) 
(collectively,  the  Services),  that  its 
approval  of  the  TPDES  program  is  not 
likely  to  jeopardize  the  continued 
existence  of  threatened  and  endangered 
species.  The  contention  is  that  ESA 
§  7(a)(2)  compels  EPA  to  disapprove  a 
state  program  request  if  FWS  finds 
approval  might  result  in  jeopardy.  These 
comments  also  assert  that,  if  EPA 
approves  this  program,  EPA  would  fail 
to  carry  out  its  obligation  under  section 
7(a)(1)  to  conserve  listed  species. 

Response:  EPA  has  engaged  in 
consultation  under  section  7(a)(2)  of  the 
ESA  regarding  its  approval  action.  FWS 
has  issued  a  biological  opinion  finding 
that  the  program  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat,  and  NMFS 
has  concurred  in  EPA's  finding  that  its 
action  is  not  likely  to  adversely  affect 
listed  species.  Regarding  section  7(a)(1), 
to  the  extent  it  could  even  be  argued 
that  this  provision  imposes  a  specific 
obligation  on  EPA  to  take  actions  in  the 
context  of  this  approval  action,  EPA  has 
met  this  obligation.  The  very  premise  of 
the  coordination  procedures  developed 
by  EPA  and  the  Services  is  to  ensure 
that  effects  of  State  permitting  decisions 
on  listed  species  are  adequately 


considered,  and  that  appropriate 
measures,  including  conservation 
measures,  may  be  considered  as 
appropriate.  Facilitating  communication 
between  EPA,  the  Services  and  the  State 
is  one  of  the  most  fundamental  steps 
that  can  be  taken  to  promote  the 
conservation  of  listed  species. 
Moreover,  EPA  has  stated  that  it  may 
object  to  State  permits  that  fail  to  ensure 
compliance  with  water  quality 
standards  which,  among  other  things, 
preclude  adverse  toxic  effects  to  listed 
species.  Thus,  EPA  may  use  its 
objection  authority,  in  appropriate 
circumstances,  to  address  such  adverse 
effects,  even  if  the  State  permits  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species. 

106.  Issue:  Limitations  on  TNRCC's 
Ability  To  Agree  to  Measures  for 
Insuring  Protection  of  Threatened  and 
Endangered  Species 

Some  comments  assert  that  EPA 
cannot  approve  the  TPDES  program 
because  EPA  and  TNRCC  cannot, 
consistent  with  American  Forest  &■ 
Paper  Assoc,  v.  U.S.  EPA  ,  137  F.3d  291 
(5th  Cir.  1998)  {AFPA)  and  TWC 
§  26.017,  "agree  to  regulatory 
procedures  necessary  to  insure  that 
jeopardy  and  adverse  modification  to 
critical  habitat  ^re  avoided. ..or  to 
implement  reasonable  and  prudent 
measures  and  alternatives."  The 
comments  identify  no  specific  threat  to 
listed  species  from  program  approval 
and  recommend  no  specific  procedures 
to  avoid  or  minimize  threats. 
Response:  No  extraordinary 
procedural  agreements  between  EPA 
and  TNRCC  are  required  to  insure 
jeopardy  is  unlikely  to  arise  from 
TPDES  program  approval  or  to 
minimize  incidental  takes  anticipated  in 
FWS'  biological  opinion.  Texas'  water 
quality  standards  require  that  permits  be 
written  in  such  a  manner  that  would 
avoid  jeopardy  to  aquatic  and  aquatic 
dependent  wildlife  (including  listed 
species)  and  EPA  will  use  its  standard 
CWA  procedures  for  review  of  state 
permit  actions  (including  actions 
brought  to  its  attention  by  the  Services) 
to  assure  the  standards  are  applied.  EPA 
and  the  Services  will  use  procedures 
that,  in  all  the  agencies'  views,  are 
adequate  to  ensure  that  listed  species 
are  not  likely  to  be  jeopardized  and 
minimize  incidental  take.  The  State  has 
an  independent  obligation  to  ensure  that  ■-- 
standards  are  applied  in  TPDES  permits 
and  EPA  has  committed,  when 
authorized  by  CWA,  to  object  to  any 
State  permit  that  is  likely  to  jeopardize 
any  listed  species  if  the  State  fails  to 
comply  with  that  obligation  and  to 
considering  carefully  sub-jeopardy 
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issues.  For  these  reasons,  EPA  and  the 
Services  have  concluded  that  approval 
of  the  TPDES  program  is  unlikely  to 
jeopardize  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat. 

107.  Issue:  Adequacy  of  Texas  Water 
Quality  Standards  To  Protect 
Threatened  and  Endangered  Species 

Some  comments  assert  that  the  water 
quality  standards  that  EPA  would  rely 
upon  in  its  oversight  of  TNRCC 
permitting  actions  are  not  adequate  to 
ensure  the  protection  of  listed  species. 
These  comments  assert  that  "there  has 
never  been  a  full  consultation  process 
on  the  adequacy  of  the  water  quality 
standards."  They  also  contend  EPA's 
reliance  is  misplaced  because  TNRCC 
does  not  implement  the  antidegradation 
policy  of  its  standards  for  pollutants 
assigned  numerical  criteria  and  has  no 
implementation  procedures  for  other 
narrative  standards,  including  30  TAC 
§  307.6(b)(4).  They  also  contend  that 
EPA  cannot  rely  on  application  of 
technology  based  standards  in  TPDES 
permit  actions  because  EPA's  effluent 
limitations  guidelines  are  not  premised 
on  protecting  Usted  species  in  Texas.  In 
support  of  their  assertion  on 
nonimplementation  of  the 
antidegradation  policy,  the  comments 
provided  a  copy  of  TNRCC  answers  to 
written  interrogatories  in  a  State  permit 
adjudication  ("contested  case  hearing"). 

Response:  This  comment  appears  to 
argue  that,  since  some  of  Texas'  water 
quality  standards  have  not  been  subject 
to  section  7  consultation,  then  EPA  is 
precluded  from  approving  the  State's 
application  to  administer  the  NPDES 
program.  While  EPA  does  not 
necessarily  agree  that  it  must,  or  even 
may,  consult  on  the  State's  water  quality 
standards,  EPA  believes  there's  simply 
no  basis  for  the  assertion  that  the  state 
standards  are  inadequate  to  ensure  that 
listed  species  will  be  protected.  This 
issue  has  been  fully  evaluated  by  EPA 
and  the  Services.  EPA  provided  a 
complete  copy  of  TNRCC's  program 
approval  request,  including  copies  of 
the  State's  water  quality  standards  and 
continuing  planning  process,  to  the 
Services  in  the  consultations  on  its 
program  approval.  It  has  moreover 
discussed  the  standards  and  their  effect 
at  some  length  with  FWS  and  provided 
it  with  TNRCC  interpretation  on  State 
standards  of  particular  interest.  EPA  and 
the  FWS  both  believe  that  EPA's  action 
approving  the  State's  submission  is 
consistent  with  the  requirements  of 
section  7  of  the  ESA. 

EPA  will  continue,  however,  to 
consult  on  changes  to  Texas'  standards 
and  to  work  with  Services  on  improving 


the  protection  afforded  listed  species  by 
CWA.  While  the  comment  expresses 
some  concerns  with  how  TNRCC  would 
implement  some  of  its  water  quality 
standards,  EPA  is  satisfied  that  it  has 
the  authority  to  ensure,  through  its 
oversight  role,  that  water  quality 
standards  are  applied  in  permits  issued 
by  the  State,  including  those  standards 
that  protect  listed  species. 

EPA  agrees  that  TNRCC  has  not 
adopted  detailed  implementation 
procedures  for  all  of  its  standards,  but 
disagrees  that  such  procedures  are 
always  necessary  or  even  desirable. 
Although  detailed  implementation 
measures  generally  assure  that 
standards  are  objectively  applied  in  a 
manner  that  addresses  common  water 
quality  problems,  uncommon  or 
imforseen  situations  may  arise  that 
require  additional  measures  to  assure 
protection  of  aquatic  uses.  States  are 
thus  free  to  supplement  the  criteria  in 
their  standards  and  the  procedures  .of 
their  implementation  plans  to 
accommodate  the  needs  of  specific 
situations.  See  generally  PUD  No.  1  of 
Jefferson  County  v.  Washingfon  Dept.  of 
Ecology,  511  U.S.  700  (1994).  Adoption 
of  broadly  narrative  supplemental 
standards  without  detailed 
implementation  procedures  is  one  way 
states  may  provide  such  flexibility. 

30  TAC  §  307.6(b)(4)  is  an  example  of 
such  a  supplemental  standard.  It  is  one 
of  four  narrative  criteria  in  §  307.6  (b) 
prohibiting  toxicity  in  Texas  waters. 
The  three  other  criteria  address  acute 
and  chronic  toxicity  from  the  standpoint 
of  aquatic  life  and  human  health  and 
their  implementation  relies  on  using 
standardized  test  methods  to  assure 
compliance  with  objectively  calculated 
effluent  limitations  controlling  specific 
toxic  pollutants  and/or  whole  effluent 
toxicity.  Those  t^t  methods  and 
limitations  are  in  turn  based  on 
scientific  knowledge  on  how  toxicity 
generally  affects  aquatic  life  and 
humans,  but  do  not  address  each  and 
every  potential  effect  imaginable. 
Potential  gaps  are  filled  by  §  307.6(b)(4), 
which  provides: 

As  interpreted  by  TNRCC,  this 
standard  requires  it  to  impose  case- 
specific  conditions  in  TPDES  permits  to 
protect  aquatic  and  aquatic-dependent 
species  (including  listed  species]  from 
the  toxic  effects  of  discharges  when 
Texas'  other  toxic  criteria  and 
implementation  procedures  provide 
insufficient  protection.  The  lack  of 
specified  implementation  measures  for 
this  supplemental  standard  leaves 
TNRCC  free  to  develop  and  apply  ad 
hoc  permit  conditions  specifically 
tailored  to  a  specific  problem.  Whether 
or  not  specific  ad  hoc  conditions  are 


themselves  sufficient  may  be  assessed 
only  in  the  context  of  an  individual 
permit  action. 

EPA  is  not  relying  on  application  of 
technology-based  effluent  limitations  in 
TPDES  permits  to  protect  listed  species. 
Section  301(b)(1)(C)  of  the  CWA  and 
EPA  regulations  require  that  limitations 
more  stringent  than  technology-based 
requirements  shall  be  imposed 
whenever  necessary  to  meet  water 
quality  standards.  Where  such  more 
stringent  limitations  are  not  needed, 
however,  TNRCC's  appUcation  of 
technology-based  effluent  Umitations 
would  necessarily  provide  some  degree 
of  additional  protection  to  aquatic  life, 
if  any,  in  a  receiving  stream. 

108.  Issue:  ESA  §  7  Consultation 
Requirement  for  the  CPP 

Some  comments  claim  that  ESA 
obliges  EPA  to  engage  in  a  separate 
consultation  with  the  Services  on  its 
approval  of  Texas'  Continuing  Planning 
Process  (CPP)  and  that  the  Agency 
cannot  approve  the  TPDES  program 
imtil  those  separate  consultations  occur. 

Response:  Review  and  approval  of  a 
CPP  is  a  necessary  prerequisite  to  EPA's 
approval  of  a  state  NPDES  program.  See 
CWA  §  303(e);  40  CFR  §  130.5(c). 
Reviewing  some  elements  of  a  CPP,  e.g., 
an  implementation  plan  showing  how  a 
state  intends  to  apply  its  water  quality 
standards  in  permit  actions,  may 
moreover  be  necessary  to  judge  whether 
a  proffered  state  program  complies  with 
other  statutory  requirements  for 
program  approval,  e.g.,  CWA  §  402(b) 
(1)(A).  CPPs  are  not  collections  of  dusty 
documents  adopted,  approved,  and 
archived  some  time  in  the  distant  past, 
however;  the  states  update  them 
frequently  as  they  adopt  new  ways  to 
meet  changing  water  quality  needs. 
Water  quality  management  plans,  for 
instance,  may  change  each  time  a  state 
develops  and  applies  a  new  effluent 
limitation  in  an  individual  permitting 
action.  Maintaining  the  currency  of 
CPPs  thus  requires  significant 
administrative  efforts  by  multiple 
agencies  in  each  state  and  by  EPA  as 
well.  EPA  Region  6  reviewed  and 
approved  the  most  up-to-date  CPP  in 
connection  with  its  program  approval 
decision,  thus  ensuring  its  decision  was 
based  on  the  most  current  information. 

While  EPA  does  not  concede  that 
consultation  on  the  CPP  is  required, 
EPA  did  provide  to  FWS  and  NMFS— 
as  part  of  the  consultation  on  NPDES 
program  approval^opies  of  the  State's 
program  approval  submission,  which 
included  CPP  provisions  affecting 
application  of  Texas'  water  quality 
standards. 
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109.  Issue:  Objection  To  Adoption  of 
Procedures  To  Insure  Protection  of 
Threatened  and  Endangered  Species 

The  American  Forest  and  Paper 
Association  states  that  it  objects  to 
EPA's  adoption  of  procedures  to  protect 
endangered  and  threatened  species. 
AFPA  states  initially  that  it  supports  the 
procedures  contained  in  the  draft 
Memorandum  of  Agreement  between 
EPA  and  the  State,  which  would 
provide  that  the  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries 
Service  (the  Services)  may  comment  on 
draft  State  permits  and  coordinate  with 
the  Service  to  attempt  to  resolve  the 
issue.  If  the  issue  is  not  resolved,  EPA 
may  object  to  the  permit  under  any  one 
of  the  grounds  for  EPA  objections  under 
section  402(d)(2)  of  the  CWA.  While 
AFPA  supports  these  procedures  as 
being  within  EPA's  authority  under  the 
CWA  and  consistent  with  the  AFPA 
decision,  AFPA  objects  to  procedures 
being  developed  based  upon  a  draft 
MOA  developed  by  headquarters' 
offices  of  EPA  and  the  Services.  AFPA 
contends  that  these  procedures  require 
the  State  to  "consult"  with  the  Services, 
and  that  they  would  impermissibly 
condition  EPA's  approval  on  the  State's 
following  procedures  to  protect 
endangered  species.  AFPA  also  asserts 
that  the  procedures  are  impermissible 
because  EPA  is  only  authorized  to  object 
to  State  permits  based  upon  the  specihc 
authorities  specified  in  the  CWA. 
Finally,  AFPA  argues  that  EPA  was  not 
required  to  undergo  section-? 
consultation  with  regard  to  approval  of 
Texas'  program. 

Response:  The  procedures  ultimately 
adopted  by  EPA  and  the  Services  are 
reflected  in  [cite  relevant  documents). 
EPA  believes  that  these  procedures  are 
consistent  with  its  authorities  and  the 
AFPA  decision.  Each  of  AFPA's 
assertions  is  addressed  below. 

1.  EPA  Has  Conditioned  Its  Approval  on 
State's  Agjvement  To  "Consult"  With 
the  Services 

AFPA  is  incorrect  in  asserting  that 
EPA  has  impermissibly  conditioned  its 
approval  action  on  the  State's  agreement 
to  "consult"  with  the  Services. 
"Consultation"  under  section  7  of  the 
Endangered  Species  Act  is  a  process 
that  imposes  certain  procedural 
obligations  on  the  agency  consulting 
with  the  Services.  See  50  CFR  Part  402. 
While  EPA  and  the  Services  have 
developed  procedures  for  ensuring  the 
protection  of  endangered  and  threatened 
species,  those  procedures  do  not  impose 
obligations,  procedural  or  otherwise,  on 
the  State.  Indeed,  the  agreement  for 
coordination  is  between  EPA  and  the 


Services  and  is  designed  to  facilitate 
coordination  among  the  federal  agencies 
and  timely  communication  of 
information  and  recommendations  to 
the  State.  The  State  is  not,  however, 
required  to  follow  any  particular 
procedures  in  evaluating  comments 
from  the  Services,  or  to  defer  to  their 
judgment.  The  State's  only  obligation  is 
to  issue  permits  that  comply  with  the 
procediu-al  and  substantive 
requirements  of  the  CWA  and  the  State 
program  approved  by  EPA.  Indeed,  The 
EPA/TNRCC  MOA  AFPA  supports  has 
not  changed  as  a  result  of  consultation. 
Thus,  it  appears  that  AFPA  may  have 
misunderstood  the  coordination 
procedures  in  the  draft  national  EPA/ 
FWS  MOA,  which  are  the  same  in  all 
material  respects  to  the  EPA/TNRCC 
MOA  AFPA  supports,  and  consist  of  the 
following  basic  elements:  (1)  An 
opportunity  for  the  Services  to  comment 
on  State  permits;  (2)  an  opportunity  for 
the  Services  to  contact  EPA  if  their 
comments  are  not  adequately  addressed 
by  the  State;  and  (3)  an  opportunity  for 
EPA  to  object  to  the  permit  if  it  fails  to 
meet  the  requirements  of  the  CWA. 
Specifically,  the  procedures  first  note 
that  TNRCC  is  required  under  40  CFR 
124.10(c)(l)(iv)  to  provide  copies  of 
draft  permits  to  the  Services.  This 
obligation  is  not  altered  or  augmented 
under  the  procedures;  EPA  has  simply 
made  the  commitment  to  ensure  that  the 
State  carries  out  its  CWA  obligation  in 
this  regard.  The  procedures  also  state 
that  EPA  will  "encourage"  the  State  to 
iiighlight  those  permits  most  in  need  of 
Service  review  based  on  potential 
impacts  to  federally  listed  species;  the 
State,  however,  is  not  obligated  to 
provide  this  information.  Where  the 
Service  has  concerns  that  the  draft 
permit  is  likely  to  adversely  affect  a 
federally  listed  species"or  critical 
habitat,  the  Service  or  EPA  will  contact 
the  State,  preferably  within  10  days  of 
receipt  of  the  notice  of  the  draft  permit, 
and  include  relevant  information  to  the 
State.  If  the  Service  is  unable  to  resolve 
its  comments,  the  Service  will  contact 
EPA  within  5  days,  and  EPA  will 
coordinate  with  the  State  to  ensure  that 
the  permit  meets  applicable  CWA 
requirements.  Where  EPA  believes  that 
the  permit  is  likely  to  adversely  affect  a 
federally  listed  species  or  critical 
habitat,  EPA  may  make  a  formal 
objection,  where  consistent  with  its 
CWA  authority,  or  take  other 
appropriate  action.  Where  a  State  permit 
is  likely  to  jeopardize  the  continued 
existence  of  a  Usted  species  or  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat,  EPA  will  use  the  full 
extent  of  its  CWA  authority  to  object  to 


the  permit.  In  either  case,  the  MOA 
makes  clear  that  EPA  would  only  object 
where  authorized  by  the  CWA  to  do  so. 

Thus,  while  the  procedures  developed 
by  EPA  and  the  Services  articulate  how 
EPA  and  the  Services  will  work 
together,  and  with  the  State,  to  resolve 
issues  that  arise,  the  State  has  not 
agreed  to  "consult"  with  the  Services,  or 
take  any  other  actions  not  required  by 
the  CWA,  as  a  "condition"  for  obtaining 
EPA's  approval  of  its  program.  EPA  is 
hopeful  that  the  procedures  will 
facilitate  sharing  of  information  among 
the  Agencies  with  the  State,  so  that  the 
State  will  have  the  benefit  of  timely 
federal  agency  input  when  it  makes  its 
permitting  decisions. 

2.  Section  7  Consultation  is  Not 
Required  for  EPA 's  Approval  Action 

AFPA  argues  that  section  7  does  not 
apply  to  EPA's  action  approving  the 
State's  application  to  administer  the 
NPDES  program.  AFPA  has  taken  this 
position  in  several  cases  challenging 
EPA's  decision  to  consult  when  it 
approved  the  programs  submitted  by 
Louisiana  and  Oklahoma.  The  Fifth 
Circuit  in  AFPA  did  not  address  the 
applicability  of  the  procedures  under 
section  7  to  EPA's  approval  action  for 
Louisiana.  See  137  F.3d  298,  n.5.  EPA 
believes  that  section  7  does  apply  to  its 
action,  for  the  reasons  explained  in  its 
briefs  in  that  case  and  in  a  similar  case 
[American  Forest  Paper  Assoc,  v.  U.S. 
EPA,  No.  97-9506  (10th  Cir.  1998)), 
which  are  incorporated  in  this  response 
by  reference.  Moreover,  even  if  EPA  was 
not  required  by  law  to  consult  with  the 
Services.  EPA  believes  it  was  within  its 
discretion  to  do  so. 

AFPA  also  argues  that  formal 
consultation  was  not  required  because 
EPA's  action  was  not  likely  to  adversely 
affect  listed  species,  a  contention  with 
which  EPA  Region  6  initially  agreed. 
Under  the  Service's  section  7 
regulations,  however,  formal 
consultation  is  required  unless  the 
Service  concurs  in  wrriting  that  the 
action  is  not  likely  to  adversely  affect 
listed  species.  NMFS  agreed  with  EPA's 
"unlikely  to  adversely  affect" 
determination,  based  in  part  on  study  of 
sea  turtle  mortality  in  Texas  waters, 
indicates  ciirrent  marine  water  quality 
in  Texas  is  unlikely  to  adversely  affect 
sea  turtles  in  NMFS  trusteeship.  FWS, 
faced  with  %  materially  different 
situation  for  listed  species  it  protects, 
declined  to  concur  with  EPA's 
determination.  EPA  thus  consulted 
formally  with  FWS,  which  has  rendered 
a  "no  jeopardy"  biological  opinion. 
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3.  EPA  Does  Not  Have  Authority  To 
Object  to  a  Permit  for  Failure  to  Comply 
With  the  ESA 

The  MOA  between  EPA  and  TNRCC, 
as  well  as  the  procedures  developed  by 
EPA  and  the  Services,  make  clear  that 
EPA  will  only  object  to  a  State  permit 
where  doing  so  would  be  within  its 
authority  under  the  CWA.  Section 
301(b)(1)(C)  of  the  CWA  and  40  CFR 
122.44(d)(1)  require  that  any  permit 
ensiire  compliance  with  State  water 
quahty  standards.  Under  40  CFR 
123.44(c)(8),  EPA  is  authorized  to  object 
to  a  State  permit  that  fiails  to  satisfy  the 
requirements  of  section  122.44(d).  Texas 
water  quaUty  standards  are  designed  to 
ensure  the  protection  of  aquatic  and 
aquatic-dependent  species,  including 
uiy  such  species  that  are  listed  as 
endangered  or  threatened.  See  Letter 
from  Margaret  Hoffinan,  TNRCC,  to 
Lawrence  Starfield,  EPA  (June  29. 1998). 
The  State's  standards  include  a 
requirement  that  "Water  in  the  state 
shall  be  maintained  to  preclude  adverse 
toxic  effects  on  aquatic  and  terrestrial 
wildUfe  *  *  *  resiilting  from  contact, 
consiunption  of  aquatic  organisms, 
consiunption  of  water  or  any 
combination  of  above."  30  Texas 
Administrative  Code  307.6(b)(4).  Thus, 
if  EPA  were  to  find  that  a  proposed  state 
permit  would  allow  pollutant 
discharges  that  would  adversely  affect 
aquatic  Ufe  in  the  receiving  water  that 
happened  to  be  listed  as  endangered  or 
threatened,  the  Agency  would  have  the 
authority  to  object  to  the  permit  for 
failure  to  ensure  compliance  with  State 
water  quaUty  standards.  If  the  adverse 
effects  were  so  severe  as  to  likely 
jeopardize  the  continued  existence  of 
the  species,  EPA  intends  to  utiUze  the 


full  extent  of  its  CWA  objection 
authority  to  avoid  likely  jeopardy. 
However,  in  these  cases,  EPA  would  not 
use  its  objection  authority  to  enforce 
requirements  of  the  Endangered  Species 
Act.  Instead,  EPA  intends  to  consider 
the  needs  of  listed  species  in  deciding 
whether  to  object  to  a  State  permit  that 
fails  to  ensure  compliance  with  State 
water  quality  standards  and  which  is. 
consequently,  outside  the  guidelines 
and  requirements  of  the  CWA.  EPA  will 
also  inform  FVVS  if  it  believes,  based  on 
its  review  of  a  permit  action,  that  there, 
may  be  an  adverse  impact  on  Usted 
species. 

4.  The  Procedures  Are  Inconsistent  With 
the  Fifth  Circuit  Decision  in  AFP  A 

EPA  believes  that  the  endangered 
species  coordination  procedures  are 
fully  consistent  with  the  AFPA  decision. 
The  court  fbimd  in  that  case  that  EPA 
lacked  statutory  authority  to  condition 
its  approval  of  a  State  appUcation  to 
administer  the  NPDES  program  on 
factors  not  eniunerated  in  section  402(b) 
of  the  CWA.  EPA  has.  in  fact,  approved 
the  State's  program  based  solely  on  the 
criteria  contained  in  section  402(b)  of 
the  CWA  and  implementing  regiilations. 
Moreover,  as  explained  previously,  EPA 
has  not  "conditioned"  its  approval  of 
Texas"  appUcation  on  any  factors 
related  to  endangered  species 
protection.  The  procedures  developed 
in  consultation  consist  of  commitments 
between  EPA  and  FWS  to  provide 
information  and  recommendations  to 
each  other  and  the  State  in  a  timely 
fashion,  and  statements  by  EPA 
regarding  how  it  intends  to  exercise  its 
oversight  authority  in  the  future.  The 
State  of  Texas'  obligations  in 


administering  the  TPDES  program 
consist  solely  of  complying  with  the 
procedural  and  substantive  obligations 
under  section  402(b)  of  the  CWA  and 
relevant  CWA  regulations.  These 
include  the  obligations  to  provide 
copies  of  draft  permits  to  the  Services 
(40  CFR  124.10(c)(l)(iv)),  consider  the 
Services'  views  in  its  permitting 
decisions  (40  CFR  124.S9(c))  and  issue 
permits  that  ensure  compUance  with 
water  quality  standards  (40  CFR 
122.44(d)(1)).  Nothing  in  the 
coordination  procediues  to  which  the 
various  agencies  have  agreed,  or  in  any 
aspect  of  EPA's  approv^  action,  has 
augmented  the  obligations  the  CWA 
imposes  on  the  State.  Moreover,  these 
procedures  are  consistent  with  AFPA 
because,  as  explained  previously,  EPA 
would  only  object  to  State  permits  that 
EPA  determines  are  outside  the 
guidelines  and  requirements  of  the 
CWA. 

Gbncliuion 

The  written  agreements  of  this 
authorization  process  will  formaUze  the 
partnership  which  has  existed  between 
EPA  and  TORCC  for  many  years,  and 
will  provide  the  structure  for  the  side- 
by-side  relationship  between  the  two 
agencies  Region  6  will  continue  to  be 
ready  and  available  in  its  new  oversight 
role  to  work  with  TNRCC  and  the 
citizens  of  Texas  to  ensure  the 
environment  is  protected. 

The  TPDES  program,  the  44th  state 
program  to  be  authorized  \mder  CWA 
§  402,  includes  point  source  discharges, 
pretreatment,  federal  facilities  and 
sewage  sludge. 
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STATE  NPDES  PROGRAM  STATUS 


09/14/98 


AlaiMina 

Arkansas 

Califoraia 

Colofado 

Connectictit 

Delaware 

Florida 

Georgia 

Hawaii 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maryland 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Jersey 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma** 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas** 

Vemont 

Virgin  blands 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


Approved  10 

Approved  State 

General 

Regulate  Federal, 

Prcucatnient 

Peiiuds 

Facilirif} 

l(V19/79 

10/19/79 

10/19/79 

06/26/91 

11/01/86 

11/01/86 

11/01/86 

11/01/86 

05/14^3 

05/05/78 

0902/89 

09/22/89 

03/27/75 

— 

~ 

03AM/S2 

09/26/73 

01/09/89 

06/03/81 

03/10/92 

04A)l/74 

•. 

— 

10/23/92 

0S/01/9S 

_ 

05A)l/95 

05/01/95* 

06^8/74 

l2A)8/80 

03/12/81 

01/28/91 

11/28/74 

06A)l/79 

08/12/83 

09/30/91 

IO/23/n 

09/20/79 

— 

01/04/84 

01/01/75 

12A)9/78 

~ 

04A>2/91 

08/10/78 

08/10/78 

06/03/81 

08/12/92 

06/28^4 

08/28/85 

~ 

11/24/93 

09^01^3 

09/30/83 

09/30/83 

09/30/83 

08/27/96 

08/27/96 

08/27/96 

08/27/96 

09/05^4 

11/10/87 

09/30/85 

09/30/91 

10/17/73 

12A)9/78 

04/16/85 

11/29/93 

06/30/74 

12^)9/78 

07/16/79 

12/15/87 

05/01/74 

01/28/83 

05/13/82 

09/27/91 

10/30/74 

06/26/79 

06/03/81 

12/12/85 

06/10/74 

06/23/81 

— 

04/29/83 

06/12^4 

11/02/79 

09/07/84 

vtmmw 

09/19/75 

08/31/78 

~ 

fyjKii9i 

04/13/82 

04/13/82 

04/13/82 

04/13/82 

10/28/75 

06/13/80 

-  — 

10/15/92 

10/19/75 

09/28/84 

06/14/82 

09/06/91 

06/13/75 

01/22/90 

- 

01/22/90 

03/11/74 

01/28/83 

07/27/83 

08/17/92 

11/19/96 

11/19/96 

09/11/96 

11/19/96 

09/26/73 

03/02/79 

03/12/81 

02^23/82 

06/30/78 

06/30/78 

— 

08A)2/91 

09/17/84 

09/17/84 

09/17/84 

09/17/84 

06/10/75 

09/26/80 

04A)9/82 

09/03/92 

12/30/93 

12/30/93 

12/30/93 

12/30/93 

12/28/n 

09/30/86 

08/10/83 

04/18/91 

09/14/98 

09/14/98 

09/14/98 

09/14/98 

07/07/87 

07/07/87 

07/07/87 

07/07/87 

03/11/74 

— 

03/16/82 

08/26/93 

0600/76 

— 

- 

— 

03/31/75 

02A)9/82 

04/14/89 

04/20/91 

11/14^3 

— 

09/30/86 

09/26/89 

05/10/82 

05/10/82 

05/10/82 

05/10/82 

02A)4/74 

11/26/79 

12/24/80 

12/19/86 

01/?9r75 

95/l?/?l 

- 

9?/24/9l 

TOTALS 


3t 


32 


43 


Number  of  Fully  Audiorized  Prt^rams  (Federal  Facilities,  Pretreatment,  General  Pennits )  -  29 

Number  of  Fully  Authorized  Programs,  Inchiding  Shidge  -  3  (OK  - 1 1/19/97.  TX  -  09/14/98,  UT  -  06/14/96) 

*  Phased  Federal  fiKility  &  storm  water  programs  by  2000 

•*  Partial  Programs  OK  -  ODEQ,  TX  -  TNRCC 
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Other  Fedsral  Statutes 

A.  National  Historic  Preseivation  Act 

Pursuant  to  Section  106  of  tlie 
National  Historic  Preservation  Act,  16 
use  §  470(f),  federal  agencies  must 
provide  the  Advisory  Coimdl  of 
Historic  Preservation  opportunity  for 
comment  on  the  effects  their 
imdertalfdngs  may  have  on  the  Nation's 
historic  properties.  EPA  has  provided 
such  an  opportunity  in  its  review  of  the 
TPDES  program  approval  request  by 
consulting  with  the  Advisory  Coimcil's 
delegate,  the  Texas  Historical 
Commission.  No  feasible  measures  for 
further  reducing  potential  adverse 
effects  on  historic  properties  were 
developed.  Region  6  understands, 
however,  that  the  Texas  Historical 
Commission  is  independently 
discussing  means  of  improving  its 
coordination  with  TNRCC  under  State 
law. 

B.  Endangered  Species  Act 

Section  7(a)(2)  of  the  Endangered 
Species  Act  (ESA),  33  USC  1536(a)(2), 
requires  that  federal  agencies  insiu'e,  in 
consultation  with  the  United  States  Fish 
&  Wildhfe  Service  (FWS)  and/or 
National  Marine  Fisheries  Service 
(NMFS),  that  actions  they  undertake, 
authorize,  or  fund  are  unlikely  to 
jeopardize  the  continued  existence  of 
listed  threatened  and  endangered 
species  or  result  in  destruction  or 
adverse  modification  of  critical  habitat. 
EPA  consulted  with  both  FWS  and 
NMFS  in  reviewing  the  TPDES  program 
approval  request.  Difficult  issues  arose 
and  were  resolved  in  its  consultation 
with  FWS. 

After  careful  consideration  in  formal 
consultation,  FWS  concluded  in  a 
biological  opinion  that  approving  the 
TPDES  program  is  unlikely  to 
jeopardize  listed  species  if  apphcable 
water  quaUty  standards  are  ftiUy  applied 
in  TPDES  permits,  despite  some  loss  of 
federal  authority  in  some  situations. 
With  FWS  assistance,  EPA  will  use  its 
oversight  procedures  to  assure  the 


standards  are  in  fact  apphed, 
particularly  in  waters  on  which  listed 
species  depend.  This  efibrt  will  result  in 
more  attention,  particidarly  of  minor 
state  permit  actions,  than  EPA  devotes 
to  oversight  of  any  other  state  NPDES 
program  in  Region  6.  Both  EPA  and 
FWS  are  additionally  committed  to 
seeking  even  more  protection  for  Usted 
species  by  continuing  to  consider  their 
needs  in  EPA's  review  of  revisions  to 
Texas'  water  quality  standards.  Region  6 
beheves  these  actions  will  increase  the 
overall  protection  CWA  affords  Usted 
species  in  Texas. 

C.  Coastal  Zone  Management  Act 

Pursuant  to  Section  307(c)(1)(C)  of  the 
Coastal  Zone  Management  Act,  Federal 
agencies  carrying  out  an  activity  which 
affects  any  land  or  water  use  or  natiual 
resource  within  the  Coastal  Zone  of  a 
state  with  an  approved  Coastal  Zone 
Management  Plan  must  determine 
whether  that  activity  is,  to  the  ' 
maximum  extent  practicable,  consistent 
Mrith  the  enforceable  requirements  of  the 
Plan  and  provide  its  determination  to 
the  state  agency  responsible  for 
implementation  of  the  Plan  for  review. 
Texas'  approved  Coastal  Zone 
Management  Plan  is  administered  by 
the  General  Land  Office  and,  more 
particularly,  by  its  Coastal  Coordination 
Council.  TT^CC  permit  actions  are 
themselves  subject  to  consistency 
review  under  31  TAC  50S(ll)(a)(6);  thus 
approval  of  TNRCC's  TPDES  program 
does  not  affect  Texas'  coastal  zone  and 
is  consistent  with  the  enforceable 
requirements  of  Texas'  Coastal  Zone 
Management  Plan. 

D.  Regulatory  Flexibility  Act 

Based  on  General  Coimsel  Opinion 
78-7  (April  18, 1978),  EPA  has  long 
considered  a  determination  to  approve 
or  deny  a  State  NPDES  program 
submission  to  constitute  an  adjudication 
because  an  "approval,"  within  the 
meaning  of  the  APA,  constitutes  a 
"license,"  which,  in  txun,  is  the  product 
of  an  "adjudication."  For  this  reason. 


the  statutes  and  Executive  Ordws  that 
apply  to  rulemaking  action  are  not 
applicable  here.  Among  these  are 
provisions  of  the  Regulatory  FlexibiUty 
Act  (RFA),  5  U.S.C.  601  et  seq.  Under 
the  RFA,  whenever  a  Federal  agency 
proposes  or  promulgates  a  rule  imder 
section  553  of  the  Administrative 
Procedure  Act  (APA),  after  being 
required  by  that  section  or  any  other  law 
to  publish  a  general  notice  of  proposed 
rulemaking,  the  Agency  must  prepare  a 
regulatory  flexibiUty  analysis  for  the 
rule,  unless  the  Agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  U  the  Agency 
does  not  certify  the  rule,  the  regulatory 
flexibiUty  analysis  must  describe  and 
assess  the  impact  of  a  rule  on  small 
entities  affected  by  the  rule. 

Even  if  the  NPDES  program  approval 
were  a  rule  subject  to  the  RFA,  the 
Agency  woiild  certify  that  approval  of 
the  State's  proposed  TPDES  program 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  EPA's  action  to  approve  an 
NPDES  program  merely  recognizes  that 
the  necessary  elements  of  an  NPDES 
program  have  already  been  enacted  as  a 
matter  of  State  law;  it  would,  therefore, 
impose  no  additional  obUgations  upon 
those  subject  to  the  State's  program. 
Accordingly,  the  Regional 
Administrator  would  certify  that  this 
program,  even  if  a  rule,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Notice  of  Decision 

.1  hereby  provide  pubUc  notice  of  the 
Agency's  approval  of  the  appUcation  by 
the  State  of  Texas  for  approval  to 
administer,  in  accordance  with  40  CFR 
123,  the  TPDES  program. 

Dated:  Septemlier  14, 1998. 
Gregg  A.  Cooke, 

Regional  Administrator  Region  6. 

[PR  Doc.  98-25314  Filed  9-23-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  107  and  108 

[Dociwt  No.  28859;  Amendment  No.  107- 
12, 108-17] 

RIN  2120-AQ32 

Employment  History,  Verification  and 
Criminal  History  Records  Checit 

agency:  Federal  Aviation 
Administration  (FA A),  DOT. 

action:  Final  rule. 

SUMMARY:  The  FAA  amends  the 
regulations  that  require  an  access 
investigation,  including  a  fingerprint- 
based  criminal  record  check  in  certain 
cases,  for  unescorted  access  privileges  to 
seciuity  areas  at  airports.  This  final  rule 
extends  the  requirement  for  an  access 
investigation  (which  is  renamed 
"employment  history  investigation")  to 
persons  who  perform  checkpoint 
screening  functions  at  airports  and  their 
supervisors.  The  final  rule  also  requires 
airport  operators  and  air  carriers  to 
audit  employment  history 
investigations.  This  final  rule  is  in 
response  to  the  Federal  Aviation 
Reauthorization  Act  of  1996  and  seeks 
to  improve  the  security  of  the  airport 
environment. 

EFFECTIVE  DATE:  November  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Valencia,  Office  of  Civil  Aviation 
Security  PoUcy  and  Planning,  Qvil 
Aviation  Security  Division,  ACP-lOO, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  telephone  (202) 
267-3413. 
SUPPLEMENTARY  INFORMATION:  _ 

Availability  of  Final  Rule 

This  document  may  be  downloaded 
from  the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
(telephone:  703-321-3339),  the  Federal 
Register's  electronic  bulletin  board 
(telephone:  202-512-1661),  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  (telephone: 
800-322-2722  or  202-267-5948). 

Internet  users  may  access  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 

www/access.gpo.gov/su docs  to 

download  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calUng 


(202)  267-9677.  Commimications  must 
reference  the  amendment  number  of  this 
final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rules  should 
request  a  copy  of  Advisory  Qrcular  (AC) 
No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Small- Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

The  FAA's  definitions  of  small 
entities  may  be  accessed  through  the 
FAA's  web  page  http://www.faa.gov/ 
avr/arm/sbrefa.htm,  by  contacting  a 
local  FAA  official,  or  by  contacting  the 
FAA's  Small  Entity  Contact  listed 
below. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brovra,  Program 
Analyst  Staff,  Office  of  Rulemaking. 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://wrww.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.dot.gov. 

Background 

History 

Title  14  of  the  Code  of  Federal 
Regulations  (CFR)  part  107  prescribes 
security  requirements  of  airport 
operators  concerning  access  control,  law 
enforcement  support,  and  the 
submission  of  airport  seciuity  programs 
for  FAA  approval.  Title  14  CFR  part  108 
prescribes  seciuity  rules  for  U.S.  carriers 
who  must  adopt  and  carry  out  an  FAA 
approved  security  program.  As  used  in 
this  document,  the  term  "air  carrier" 
refers  to  U.S.  air  carriers  conducting 
passenger-carrying  operations. 

On  October  3, 1995,  the  FAA  issued 
a  final  rule  on  Unescorted  Access 
Privilege  (60  FR  51854).  The  FAA 
issued  the  rule  primarily  in  response  to 
the  Aviation  Security  Improvement  Act 
of  1990.  The  rule  requires  a  10-year 
employment  history  investigation  for 
certain  employees,  including,  if  needed. 


a  Federal  Bureau  of  Investigation  (FBI) 
fingerprint-based  criminal  records 
check.  These  employment  checks  must 
be  performed  for  individuals  who  are 
granted  unescorted  access  to  a  security 
identification  display  area  (SIDA)  and 
individuals  who  authorize  others  to 
have  unescorted  access.  (See  14  CFR 
107.25.)  In  the  preamble  to  the 
Unescorted  Access  Privilege  final  rule 
the  FAA  stated  that  it  would  continue 
to  evaluate  the  civil  aviation  security 
system  to  determine  if  further  changes 
were  warranted. 

The  bombings  of  the  Federal  Building 
in  Oklahoma  City  and  the  World  Trade 
Center  Building  in  New  York,  along 
with  information  provided  by  the  U.S. 
intelligence  community  after  those 
incidents,  has  indicated  the  terrorist 
activities  are  no  longer  limited  to  areas 
outside  of  the  United  States.  Intelligence 
information  indicates  that  terrorists  are 
in  the  United  States,  working  alone, 
working  in  ad-hoc  groups,  or  serving  as 
members  of  estabUshed  terrorist  groups. 
In  Ught  of  the  increase  in  terrorism  in 
this  coimtry,  the  White  House 
Conunission  on  Aviation  Safety  and 
Security  (the  Commission)  identified  a 
further  need  to  enhance  security  at  our 
nation's  airports.  In  its  final  report, 
("Final  Report  to  President  Clinton- 
White  House  Commission  on  Aviation 
Safety  and  Security,"  February  12, 
1997),  the  Commission  recommended 
that  "Given  the  risks  associated  with  the 
potential  introduction  of  explosives  into 
these  [airport]  areas,  *  *  •  screeners 
and  employees  with  access  to  secure 
areas  [should]  be  subject  to  criminal 
backgroimd  checks  and  FBI  fingerprint 
checks." 

In  section  304  of  the  Federal  Aviation 
Reauthorization  Act  of  1996,  Pub.  L. 
104-264  (the  Act),  the  Congress  directed 
the  FAA  to  expand  the  use  of  both 
employment  history  investigations  and 
fingerprint-based  criminal  records 
checks.  Section  304  of  the  Act  directs 
the  Administrator  to  issue  regulations 
requiring  employment  history 
investigations  and.  as  needed,  criminal 
record  checks  for  individuals  who 
screen  passengers  and  property  that  will 
be  carried  in  an  aircraft  cabin  in  air 
transportation  or  intrastate  air 
transportation.  The  regulations  would 
also  apply  to  supervisors  of  sc;feeners. 
The  Act  also  provides  that 
Administrator  with  the  discretionary 
authority  to  apply  these  investigations 
to  individuals  who  exercise  security 
functions  associated  v\rith  cargo  and 
baggage.  In  addition,  section  306  of  the 
Act  dkects  the  Administrator  to  provide 
for  the  periodic  audit  of  the 
effectiveness  of  the  criminal  record 
checks.  The  FAA  believes  that  the 


Federal  Register /Vol.  63,  No.  185 /Thursday.  September  24,  1998 /Rules  and  Regulations       51205 


measures  mandated  by  Congress  will 
help  ensure  the  integrity  of  the  airport 
environment. 

In  related  seciuity  measures  the  FAA, 
on  August  1, 1997,  issued  two  NPRMs: 
Airport  Security  (62  FR  41760)  and 
Aircraft  Operator  Security  (62  FR 
41730).  These  notices  proposed  to 
amend  the  existing  Airport  Security  and 
Aircraft  Operator  Security  rules  in  14 
CFR  parts  107  and  108.  In  addition 
these  amendments  would  revise  certain 
applicability  provisions,  definitions  and 
terms;  reorganize  these  rules  into 
subparts  containing  related 
requirements;  and  incorporate  some 
requirements  already  implemented  in 
airport  and  air  carrier  approved  security 
programs.  The  comment  period  on  both 
proposals  was  extended  to  June  26, 1998 
(63  FR  19691,  April  21. 1998).  Neither 
of  these  proposals  addresses 
employment  history,  verification,  and 
criminal  records  checks.  If  these  NPRMs 
become  final  rules  then  §  107.31  would 
be  reniunbered  as  §  107.207  and 
§  108.33  would  be  renumbered  as 
§108.221, 

General  Discussion  of  the  Rule 

On  March  19, 1997,  the  FAA  issued 
an  NPRM  proposing  to  revise  the 
requirements  for  an  Employment 
History,  Verification  and  Criminal 
Records  Check  in  §§  107.31  and  108.33 
(62  FR  13262).  ]n  the  notice  the  FAA 
proposed  to  extend  the  requirement  for 
employment  history  investigations  to 
persons  who  perform  checkpoint 
screening  functions  at  airports  and  their 
supervisors.  The  addition  of  screeners 
only  affects  part  108.  The  FAA  also 
proposed  to  require  airport  operators 
and  £iir  carriers  to  audit  the  employment 
history  investigations  that  they  perform 
under  §§  107.31  and  108.33, 
respectively. 

A  new  term  appears  in  this  final  rule. 
The  NPRM  used  the  term  "tenant."  The 
FAA  determined  that  the  term  "tenant" 
was  not  accurate  for  the  purposes  of 
proposed  §  107.31.  The  FAA  has 
defined  the  new  term  "airport  user"  for 
the  purposes  of  §  107.31  only.  "Airport 
user"  means  those  employers,  not 
subject  to  §  108.33,  whose  employees 
seek  imescorted  access  privileges  to  the 
SIDA.  An  airport  user  may  include 
those  companies  that  do  not  have 
business  offices  at  the  airport,  but 
require  access  to  the  airport's  SIDA. 
Screeners  are  the  responsibiUty  of  air 
carriers. 

The  FAA  received  27  comments  on 
the  NPRM.  A  simunary  of  those 
comments  and  an  explanation  of 
changes  made  in  the  final  rule  in 
response  to  those  comments  appear 
below  under  "Discussion  of 


Comments."  Significant  changes 
between  the  NPRM  and  the  final  rule 
include  the  following: 

1.  Section  107.31(p),  Airport  user 
responsibility,  was  added  to  the  final 
rule  to  accommodate  other  changes 
related  to  comments  received.  Several 
comments  to  the  NPRM  stress  the 
difficulty  the  airport  operators  would 
have  in  maintaining  the  investigative 
files  for  all  individuals  with  unescorted 
access.  In  the  final  rule,  §  107.31(p) 
allows  airport  users  to  maintain  the 
employment  history  files  after  the 
airport  operator  has  performed  a 
preliminary  review. 

2.  Section  1 08. 3 3 (m).  Air  carrier 
responsibility,  was  added  to  clarify  for 
air  carriers  the  designations  of 
responsibiUty  necessary  for  compUance 
with  this  rule.  This  section  recognizes 
the  extent  of  the  air  carriers' 
responsibilities  with  respect  to  their 
employees  and  seciuity  screeners. 

3.  The  FAA  has  reorganized  the 
emplo)rment  history  investigation  by 
dividing  the  investigative  process  into 
Part  1  and  Part  2.  This  clarification, 
which  does  not  substantively  change  the 
requirements,  was  added  to  both 

§§  107.31  and  108.33.  Part  1  of  the 
employment  history  investigation 
entails  a  review  of  the  emplo3rment 
record  of  the  individual  for  the  past  10 
years,  and  verification  of  the  most 
recent  5  years  of  employment.  This 
portion  of  the  employment  history 
investigation  may  be  performed  by  an 
airport  user,  or  in  the  case  of  air  carriers 
by  a  screening  company.  Part  2  of  the 
investigation  is  a  fingerprint  based 
criminal  record  check.  If  Part  1  reveals 
certain  questionable  items  (triggers), 
such  as  an  unexplained  12  month  gap 
in  employment,  Part  2  must  be 
performed.  It  is  important  to  imderstand 
that  Part  2  of  the  investigation  only 
occurs  if  there  is  a  triggering  event 
discovered  diuing  Part  1  of  the 
investigation  and  the  employer  and  the 
individual  agree  to  go  forward  with  the 
fingerprint  check.  If  the  airport  user 
chooses  not  to  continue,  or  if  the 
individual  when  requested  chooses  not 
to  submit  fingerprints,  then  the 
employment  history  investigation  will 
stop  and  the  individual  will  not  be 
ehgible  for  unescorted  SIDA  access  or  to 
perform  or  supervise  screening 
functions. 

Discussion  of  Comments 

A  total  of  27  comments  were  received 
in  response  to  the  NPRM.  Commenters 
include  airport  operators,  air  carriers 
and  their  respective  associations,  pilot 
associations,  cargo  companies, 
screening  companies,  and  food  service 
companies.  While  most  commenters 


support  the  intent  of  the  proposed  rule 
to  improve  airport  seciuity,  many 
commenters  disagree  with  s{}ecific 
aspects  of  the  proposal.  Comments  are 
discussed  in  detail  below. 

1.  Scope  (§§  107.31(a)  and  108.33(a)) 

The  FAA  proposed  a  clarifying 
amendment  (§  108.33(a)(2))  to  ensure 
that  an  employment  history 
investigation  be  completed  for  each 
individual  issued  an  air  carrier 
identification  badge  that  is  recognized 
as  "airport  accepted"  media.  By 
recognizing  the  air  carrier  badge  the 
airport  operator  authorizes  unescorted 
access  privileges  for  that  individual. 
Additionally,  the  FAA  proposed 
(§  108.33(a)(3))  expanding  the 
applicability  of  the  employment  history 
investigation  requirement  to  include  (a) 
individuals  performing  screening 
functions  associated  with  persons  and 
property  entering  the  aircraft  cabin,  and 
(b)  individuals  holding  the  two 
immediate  supervisory  positions  above 
the  screeners.  This  section  continues  to 
apply  to  those  individuals  who 
currently  have  imescorted  access 
privilege. 

Some  comments  address  the  issue  of 
airline  issued  media.  Two  commenters 
state  that  if  an  individual  has  airUne 
issued  access  media,  that  media  should 
allow  access  to  SIDAs  regardless  of 
whether  it  was  issued  at  the  individual's 
home  airport.  One  commenter  states 
that  flight  crewmembers  should  be  able 
to  use  their  company  identification  for 
access  to  the  SIDA.  Another  commenter 
states  that  all  air  crews  should  be 
required  to  carry  airline  issued  media 
and  that  the  background  checks  and 
audit  provisions  should  apply  to  such 
media. 

One  commenter  suggests  that  the  10- 
year  background  check  apply  to  issuing 
officers  of  airport  tenants  and 
contractors,  including  screening 
companies. 

One  commenter  suggests  that  airport 
tenant  service  providers  should  be 
allowed  to  voluntarily  obtain  a  certified 
standard  security  plan  bom  the  FAA  in 
the  same  manner  currently  available  to 
freight  forwarders  and  cooperative 
shipper's  associations.  Sudi  an 
approach  would  allow  the  security 
programs  of  tenants  to  be  certified  by 
the  FAA  in  the  same  maimer  as  an  air 
carrier's,  thereby  streamlining  the 
administrative  process  for  airport 
contractors  and  their  tenants. 

FAA  Response:  It  is  the  FAA's  intent 
that  the  current  practice  of  recognizing 
air  carrier  media  by  various  airport 
operators  as  "airport  approved"  media 
be  continued.  The  purpose  of 
§  108.33(a)(2)  is  to  maintain  the  current 
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practice  and  to  ensure  those  air  carrier 
employees  who  are  extended  such 
privileges  have  also  undergone  the  same 
employment  history  investigation  as 
others  who  have  SIDA  access. 

The  FAA  does  not  require  the  creation 
of  an  "issuing  officer"  nor  is  there  a 
clear  imderstanding  of  what  exactly  the 
job  duties  are  for  a  person  holding  such 
a  position.  Since  the  airport  operator  is 
the  only  approval  authority  for  granting 
unescorted  access  the  regulation  covers 
those  that  might  be  granting  such  access 
on  behalf  of  the  airport.  Several  airport 
operators  are  requesting  that  airport 
users  limit  the  nimiber  of  persons  who 
may  sign  a  certification  on  behalf  of  that 
company.  This  makes  sense  from 
operational  standpoint;  however;  it  is 
FAA's  view  that  this  representation  is 
only  indicating  the  investigation  has 
been  conducted.  The  representative  is 
not  granting  imescorted  access  on  behalf 
of  the  airport  operator.  If  in  fact  the 
airport  user's  representative  is  granting 
of  authorizing  unescorted  access,  the 
rule  requires  an  employment  history 
investigation  for  this  person  under 
§  107.31(a). 

The  NPRM  was  published  to  address 
employment  history  investigations  and 
not  for  addressing  the  creation  of  tenant 
seciuity  programs;  therefore  the  final 
rule  does  not  address  such  programs. 
This  issue  was  addressed  in  the  Airport 
Security  (62  FR  41760)  and  Aircraft 
Operator  Security  (62  FR  41730)  NPRMs 
and  will  be  further  addressed  in 
subsequent  documents  resulting  from 
the  NPRMs  for  Airport  and  Aircraft 
Operator  Security. 

The  FAA  will  continue  to  evaluate  all 
elements  of  the  dvil  aviation  security 
system  to  determine  if  further  changes 
are  warranted. 

2.  Grandfathering  of  Current  Employees 
(§§  108.33(a)  (3)  and  (4)) 

The  FAA  proposed  that  all  screeners 
hired  after  the  efl^ective  date  of  the  new 
regulations  would  be  required  to  have 
an  employment  history  investigation 
(§  108.33(a)(3)).  Retroactive  background 
checks  were  proposed  in  §  108.33(a)(4) 
for  individuals  who  were  hired  before 
the  effective  date  of  the  rule  and  who 
remain  employed  for  a  year  after  the 
effective  date. 

A  number  of  commenters,  including 
National  Air  Transportation  Association 
(NATA),  Regional  Airline  Association 
(RAA),  Air  Transport  Association  of 
America  (ATA),  and  Air  Line  Pilots 
Association  (ALPA),  say  that  requiring 
employment  background  checks  on 
current  screening  personnel  and 
supervisors  is  not  justified  because 
these  employees  have  already 
undergone  a  5-year  verification  check 


and  on-the-job  observation.  According 
to  these  conunenters,  the  proposed 
requirement  would  add  uimecessary 
costs  and  paperwork  without  increasing 
aviation  security.  The  commenters 
believe  these  individuals  should  be 
grandfathered  into  the  final  rule  at  its 
effective  date. 

Two  commenters.  Airports  Coimcil 
International  and  American  Association 
of  Airport  Executives  (AQ^A  and 
AAAE),  state  that  airports  which  have 
proactively  applied  §  107.31  to  security 
screeners  should  not  have  to  reissue/ 
revalidate  access  media  nor  do  a  second 
background  investigation  for  these 
screeners. 

ALPA  states  that  the  current  rule 
applies  only  to  those  individuals 
seeking  authorization  for  imescorted 
access  privileges,  and  not  to  those  who 
were  employed  before  January  31, 1996. 

One  commenter  requests  clarification 
that  §  108.33(a)(2)  is  not  a  retroactive 
requirement. 

One  commenter  states  that  it  should 
be  made  clear  that  §  108.33(a)(2), 
extending  background  investigation  to 
each  individual  who  is  issued  an  air 
carrier  identification  badge  that  is 
accepted  by  an  airport  for  unescorted 
access,  applies  only  to  flight 
crewmembers  and  other  employees 
hired  after  the  effective  date.  A 
retroactive  application  would  impose 
very  significant  administrative  burdens 
and  costs  on  carriers. 

Another  commenter  states  that 
employees  with  access  to  the  SIDA  were 
grandfathered  when  the  Access 
Investigation  rule  went  into  effect, 
therefore,  the  time  frame  for  compliance 
with  the  proposed  rule  should  be 
shortened. 

FAA  Response:  The  FAA  has 
reconsidered  its  proposal  to  require 
currently  employed  screeners  to 
imdergo  the  employment  history 
investigation,  llie  FAA  agrees  with  the 
commenters  who  state  that  requiring 
employment  history  investigations  of 
current  screening  personnel  and 
supervisors  who  have  already 
imdergone  a  5-year  verification  check 
and  on-the-job  observation  would  add 
more  costs  and  paperwork  without 
providing  a  comparable  increase  in 
airport  security.  Further,  because  of  the 
typically  high  turnover  rates,  much  of 
the  screener  population  will  have  been 
subjected  to  the  expanded  employment 
history  investigation  within  a  relatively 
short  period.  TTierefore,  the  FAA 
concludes  that  air  transportation 
security  does  not  require  the  retroactive 
application  of  this  rule  to  current 
screeners  and  their  supervisors. 

In  response  to  the  commenter 
requesting  clarification  about 


§  108.33(a)(2),  the  FAA  confirms  that  it 
is  not  retroactive.  This  change  was 
proposed  in  the  NPRM  and  will  become 
effective  upon  the  effective  date  of  this 
final  rule. 

In  response  to  the  commenter 
questioning  whether  the  grandfathering 
provisions  of  the  access  investigation 
still  apply,  this  rule  does  not  change 
that  grandfather  provision.  Those 
individuals  having  unescorted  access 
prior  to  January  31, 1996,  were 
grandfathered  and  this  status  will 
continue. 

3.  Employment  History  Investigation 
(§§  107.31(b)(1)  and  108.33(h)(1)) 

The  FAA  proposed  replacing  the  term 
"access  investigation"  with 
"employment  history  investigation," 
The  10-year  employment  history  review 
and  the  5-year  verification  requirements 
would  remain  imchanged,  although  the 
scope  of  application  would  be  expanded 
to  include  screeners  and  supervisors 
regulated  imder  §  108.33(a)(3). 

While  one  commenter  supports  the 
terminology  change,  another 
recommends  that  the  existing 
terminology,  "access  investigation"  be 
retained  because  it  is  understood  that 
the  rule  applies  to  those  who  may  not 
have  access  to  the  SIDA.  Also,  this 
change  would  increase  paperwork  costs, 
as  well  as  training  costs. 

This  commenter  further  states  that  the 
workforce  will  experience  stress  and 
fatigue  due  to  the  delays  from  exp'anded 
backgroimd  checks.  This,  in  tiun,  will 
result  in  more  safety  problems,  as  well 
as  the  movement  of  potential  workers 
away  from  this  industry  and  towards 
comparable  paying  jobs  with  no  such 
delays. 

One  commenter  reconunends  that 
checkpoint  screeners  undergo  the  same 
employment  background  investigations 
as  regular  law  enforcement  officers 
including  performance  of  a  criminal 
record  check  both  on  National  Crime 
Information  Center  (NCIC)  and  local 
records. 

NATA  says  that  the  FAA  must  clarify 
which  carrier  would  be  responsible  for 
conducting  the  required  checks  in  cases 
where  several  carriers  share  a  security 
chedcpoint.  The  commenter  also  seeks 
clarification  in  cases  where  control  of 
the  checkpoint  changes  from  one  carrier 
to  another. 

FAA  Response:  In  response  to 
comments  that  the  term  "access 
investigation"  not  be  changed  due  to  the 
costs  of  changing  application  forms  and 
retraining  personnel  on  the  terminology, 
the  FAA  did  not  and  is  not  currently 
requiring  a  title  be  placed  on  any 
regulated  parties  application.  The  FAA 
purposely  did  not  require  the 
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development  of  any  new  fonns  with  the 
Access  hivestigation,  but  indicated  the 
required  information  could  be  added  to 
the  employers'  current  applications. 
This  final  rule  adopts  the  language  as 
proposed. 

In  response  to  the  commenter  who 
beUeves  that  the  workforce  would 
experience  stress  and  fatigue  due  to 
delays  from  the  expanded  backgroimd 
chedcs,  the  FAA  does  not  agree  that 
these  requirements  will  result  in  delays 
that  might  cause  stress  on  the  industry. 
The  employment  history  investigations 
have  not  been  expanded  and  the  process 
remains  the  same  as  it  was  before.  The 
new  population  being  added  to  the  10- 
year  investigation  will  soon  find  the 
process  routine  and  will  view  it  as 
another  step  to  take  prior  to  performing 
screener  functions. 

In  response  to  the  comment 
requesting  that  screeners  imdergo  the 
same  background  check  as  law 
enforcement  officers,  the  FAA  does  not 
equate  screeners  with  law  enforcement 
officers.  Additionally,  the  FAA  notes 
that  regulated  parties  are  free  to 
determine,  within  the  law,  any  standard 
pre-employment  qualifications  deemed 
necessary  for  their  needs.  After  an 
individual  has  successfully  met  those 
requirements,  then  the  individual 
would  be  subject  to  the  FAA  regulations 
that  apply  to  the  position. 

In  response  to  NATA's  concern  about 
several  carriers  having  responsibihty  at 
one  checkpoint,  the  FAA  assures  the 
commenter  that  these  situations  will  be 
handled  in  the  same  manner  they  are 
currently  being  addressed  for  other 
regulatory  issues.  The  FAA  will  rely  on 
the  air  carriers,  their  principal  security 
inspectors,  and  local  FAA  agents  to 
continue  to  determine  the  best  methods 
to  address  compUance  with  these 
regulations. 

The  FAA  has  clarified  in  the  final  rule 
the  requirements  in  §§  107.31(b)(1)  and 
108.33(b)(1)  by  explaining  that  this 
portion  of  the  employment  history 
investigations  be  referred  to  as  Part  1. 
Part  1,  which  is  the  10-year  employment 
history  and  5-year  verification,  must 
always  be  conducted.  For  reasons 
discussed  in  section  6  of  the  Discussion 
of  comments,  the  National  Crime 
Information  Center  (NQC)  is  not 
available  for  implementing  this  rule. 

Part  2  of  the  10-year  employment 
investigation  is  addressed  in 
§§  107.31(c)(5)  and  108.33(c)(5).  Part  2 
consists  of  the  criminal  records  check 
and  is  required  only  when  a  trigger  has 
been  met,  but  will  not  be  conducted 
imless  both  the  employer  and  the 
affected  individual  agree  to  proceed 
with  the  process. 


4.  DisquaUfying  Crimes  (§§  107.31(b)(2) 
and  108.33(b)(2) 

The  FAA  did  not  propose  any  changes 
to  the  Ust  of  disquahiying  crimes; 
however,  some  commenters  requested 
changes  to  the  Ust  of  disquaUfying 
crimes. 

Commenters  recommend  that  the  Ust 
of  disquaUfying  crimes  be  expanded  to 
include  the  manufactiu«,  possession 
and  use  of  controlled  substances  and 
crimes  such  as  strong  arm  robbery,  theft, 
auto  theft,  and  burglary  in  order  to  more 
closely  mirror  the  crimes  Usted  in  Part 
1  of  the  Uniform  Crime  Reporting  Act. 

One  commenter  suggests  that  any 
felony  conviction  or  arrest  should 
preclude  employment  in  security 
checkpoint  positions. 

FAA  Response:  The  FAA  did  not 
propose  and  is  not  expanding  the  Ust  of 
disquaUfying  crimes  in  this  final  rule.  If 
regulated  parties  want  to  add  anything 
to  their  pre-employment  standards  they 
may  do  so.  The  FAA  is  aware  that 
several  airport  operators  and  air  carriers 
regularly  conduct  local  criminal  record 
checks  and  it  is  under  the  authority  of 
state  or  local  law  that  such  checks  are 
conducted.  The  FAA  encoiuages  the 
recognition  by  aU  employing  ptirties  of 
the  distinction  between  their  pre- 
employment  standards  and 
quaUfications,  which  are  separate  from 
FAA  regulations. 

5.  Investigative  Steps  (§§  107.31(c)  and 
108.33(c) 

The  FAA  proposed  no  substantive 
changes  to  these  sections,  however,  one 
commenter  requests  that  the  FAA  clarify 
the  langtiage  of  proposed  §  107.31(c)(4), 
which  requires  the  airport  operator  to 
verify  the  information  on  the  most 
recent  5  years  of  einployment  history. 
The  commenter  beUeves  that  the  airport 
operator  is  required  to  have  final 
responsibiUty  for  this  function  but  is  not 
reqtiired  to  verify  every  single 
background  investigation  done  by 
employers. 

Another  commenter  states  that  the 
current  employment  verification  process 
is  not  effective  because  of  the  high 
turnover  rate  in  the  industry.  It  is 
difficult  and  time  consiuning  to  verify  if 
an  appUcant's  supervisor  has  left  the 
company. 

For  these  reasons  and  because  the  nde 
in  intended  to  prevent  individuals 
convicted  of  disquaUfying  crimes  from 
obtaining  access  to  the  SEDA  or  from 
performing  seciuity  functions,  NATA 
recommends  that  verifications  be  used 
to  ascertain  that  an  individual  was  not 
incarcerated  in  each  one-year  period. 
This  will  allow  affected  companies  to 
meet  the  intent  of  the  regulations  by 


determining  if  a  disqualifying  crime  has 
been  committed. 

NATA  adds  that  former  employers 
wiU  limit  the  employee  information 
they  provide  out  of  fear  of  lawsuits  bom 
employees  originating  from  the  transfer 
of  records,  and  that  would  be 
counterproductive  to  enhanced  security. 

Several  commenters,  including  AQ- 
NA  and  AAAE,  request  that  the  FAA 
clarify  the  employment  verification 
process  and  state  what  it  considers  to  be 
acceptable  verification.  These 
commenters  recommend  that  the 
employment  verification  process  be 
standardized  to  ensure  consistency 
among  FAA  regional  security  offices. 

FAA  Response:  The  proposed  rule 
language  has  been  modified  in  the  final 
rule  to  refer  to  the  first  stage  of  the 
employment  history  investigation, 
paragraph  (C)(l)-(4)  as  Part  1.  Paragraph 
(c)(1)  Usts  the  information  that  the 
individual  must  provide  on  the 
appUcation. 

The  final  rule  does  require  the  airport 
operator  to  verify  the  information  on  the 
most  recent  5  years  of  employment 
history.  The  airport  operator  is 
responsible  for  ensuring  that  the 
verification  has  been  completed.  The 
verification  is  a  portion  of  the 
investigative  process.  The  verification 
may  be  completed  by  the  airport  user, 
which  the  airport  operator  may  accept 
through  the  certification. 

There  are  many  avenues  that  may  be 
used  in  the  verification  process.  The  fact 
that  the  appUcant's  former  supervisor  is 
not  available  does  not  mean  that  the 
owner  or  other  supervisors  of  the 
company  could  not  vouch  for  the 
applicant.  Persons  other  than  the 
immediate  supervisor  presumably  have 
access  to  company  employment  records. 

It  is  imclear  to  the  FAA  why  former 
employers  are  hesitant  to  provide  past 
employment  dates.  It  is  not  known  to  be 
a  basis  for  a  lawsuit  to  confirm 
employment  dates.  The  FAA  suspects 
that  UabiUty  issues  arise  when  there  are 
more  than  just  past  employment  dates 
that  are  being  requested.  To  be  in 
compliance  with  this  regulation  only 
the  confirmation  of  employment  dates  is 
required.  The  employment  history 
information  requfred  by  this  final  rule 
fit>m  former  employers  is  the  same  as 
required  by  the  ciurent  rule. 

This  final  rule  was  not  intended  to 
address  the  specifics  of  the  verification 
process.  Future  FAA  guidance  may  be 
provided  in  another  forum  in  order  to 
respond  to  the  questions  pertaining  to 
the  verification  process  and  acceptable 
doaunentation. 
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6.  Triggers/FBI  Fingerprint  Check 
(§§  107.31(c)(5)  and  108.33(c)(5)) 

The  FAA  proposed  only  an  editorial 
change  to  the  list  of  "triggers."  No 
additions  to  the  current  criteria  were 
proposed.  ~ 

NATA  states  that  if  the  airport  tenant 
who  is  hiring  an  individual,  covered  by 
the  background  check  rule,  does  not 
receive  any  of  the  FBI  information,  how 
can  that  airport  tenant  employer  be 
"protected  •  •  •  from  future  Uability?" 
For  example,  if  a  potential  employee  has 
no  disqualifying  crimes,  but  has  several 
convictions  for  theft,  the  business 
wanting  to  hire  this  person  as  a  baggage 
handler  would  be  unaware  of  this 
record. 

One  commenter  advises  the  FAA  that 
a  criminal  records  check  does  not 
provide  information  on  individuals  who 
have  resided  outside  the  U.S. 

Several  conunenters  state  that  the  54- 
day  estimate  for  the  FBI  fingerprint 
check  is  excessive  and  costly.  One 
commenter  says  that  the  FAA  should 
ensure  that  the  fingerprint  check  is 
completed  within  30  days.  Another 
commenter  adds  that  after  30  days  it  is 
no  longer  viable  to  keep  a  new  hire  on 
its  payroll  doing  work  that  does  not 
require  imescorted  SIDA  access. 

FAA  Response:  As  stated,  the 
proposal  did  not  change  the 
requirements  other  than  extend  them  to 
screeners  and  screener  supervisors. 

In  response  to  the  commenter 
requesting  access  to  FBI  criminal 
records  information  for  airport  tenants, 
the  FBI  does  not  allow  such  access.  The 
FBI  criminal  record  information  may  be 
used  only  for  the  piuposes  of  this  rule 
as  stated  in  §  107.31(i).  The  FAA  does 
not  have  the  statutory  authority  to 
provide  access  to  FBI  criminal  records 
to  anyone  other  than  air  carriers  and 
airport  operator. 

In  response  to  the  commenter  stating 
that  a  criminal  records  check  does  not 
provide  information  on  individuals  who 
have  resided  outside  the  U.S..  the  FAA 
agrees  with  respect  to  convictions  in 
foreign  coimtries.  The  criminal  records 
check  will  provide  information  on 
individuals  convicted  in  the  U.S.  of 
crimes  regardless  of  where  they 
currently  reside.  If  an  individual  has 
been  convicted  of  a  crime  outside  the 
U.S.,  obtaining  that  criminal  record  is 
beyond  the  FAA's  current  statutory 
authority. 

The  FAA  has  received  many 
telephone  calls  regarding  the  current 
§§  107.31(c)(5)  and  108.33(c)(5).  Many 
believe  the  employer  is  directed  or 
authorized  to  conduct  a  criminal 
records  check  of  all  employees/potential 
employees.  The  FAA  cannot  stress 


enough  that  the  regulated  parties  are  not 
to  submit  fingerprints  for  a  criminal 
record  unless  such  action  has  been 
triggered  by  one  of  the  conditions  listed 
in  §§  107.31(c)(5)  and  108.33(c)(5). 
However,  even  with  a  triggering  event 
the  criminal  record  check  may  not  occiu* 
if  either  the  employer  or  the  employee/ 
potential  employee  chooses  not  to  go 
forward  with  the  process. 

In  order  to  assist  those  seeking  to 
imderstand  this  regulation  the  final  rule 
has  been  amended  to  reference  the 
fingerprinting  process  of  the 
employment  history  investigation  as 
Part  2.  If  Part  2  of  the  employment 
history  investigation  occurs,  only  part 
107  airport  operators  or  part  108  air 
carriers  are  statutorily  permitted  to 
request  a  comparison  of  fingerprints 
against  criminal  files  maintained  by  the 
FBI.  Airport  users  or  screening 
companies  who  wish  to  proceed  with  a 
criminal  record  check  for  employees  or 
potential  employees  will  make  such  a 
request  of  the  FAA  through  the 
appropriate  airport  operator  or  the  air 
carrier. 

The  FAA  has  changed  the  wording  in 
these  sections  to  acknowledge  that  not 
everyone  has  a  criminal  record.  The 
final  rule  effects  that  the  submission  of 
fingerprints  are  once  collected  will  be 
compared  with  the  FBI's  criminal  files 
to  see  if  a  match  exists  and  a  criminal 
record  is  available. 

The  FAA  agrees  with  commenters 
who  indicate  the  tumaroimd  time  for 
receiving  record  information  is  too  long. 
The  FAA  will  continue  in  its  attempts 
to  ensure  a  speedy  retvun  for  all 
fingerprint  cards  submitted.  The  FAA  is 
confident  that  once  an  automated 
fingerprint  processing  system  is  fully 
implemented,  the  turnaround  time  will 
greatly  improve.  The  FBI  has  indicated 
to  the  White  House  Conunission  on 
Aviation  Safety  and  Security  that  the 
turnaround  time  will  be  at  most  seven 
days. 

The  FAA  will  keep  the  regulated 
parties  abreast  of  any  developments 
regarding  the  automated  processing. 
Clearin^ouse  services  may  be  sought 
by  the  FAA  to  assist  those  regulated 
parties  who  will  be  transitioning  to 
automated  fingerprint  processing.  The 
FBI  determines  the  cost  of  processing 
fingerprints  and  will  notify  the  FAA  of 
any  cost  increases.  The  FAA  will  in  turn 
notify  the  regulated  parties  of  those 
costs.  For  further  discussion  of  this 
issue,  see  the  Regulatory  Evaluation. 

Regardless  of  the  fingerprint 
processing  utilized,  either  through 
electronic  transmission  or  not,  the 
requirements  of  §§  107.31(c)(5)  and 
108.33(c)(5)  remain  the  same. 


Several  commenters.  brought  up  the 
use  of  the  NQC.  Title  49  U.S,C.  §  44936 
states  that  "if  the  Administrator  requires 
an  identification  and  criminal  record 
check,  to  be  conducted  by  the  Attorney 
General,  as  part  of  an  investigation 
under  this  section,  the  Administrator 
shall  designate  an  individual  to  obtain 
fingerprints  and  submit  those 
fingerprints  to  the  Attorney  General." 
There  was  not  and  there  still  is  not  any 
intention  of  confirming  criminal  records 
by  name  alone.  As  previously  noted  by 
the  FAA  and  the  FBI,  the  use  of  NQC 
is  not  a  definitive  means  of 
identification  and  is  not  authorized  to 
satisfy  the  requirements  of  this  rule. 

7.  Individual  Notification  (§§  107.31(d) 
and  108.33(d)) 

The  FAA  proposed  requiring  the 
regulated  party  to  identify  a  point  of 
contact  when  it  notifies  an  individual 
that  a  criminal  records  check  will  need 
to  be  conducted. 

One  commenter  recommends  that  this 
section  specify  how  the  affected 
individual  should  be  notified  prior  to 
commencing  the  criminal  records  check, 
i.e.,  should  notification  be  in  writing 
and  be  acknowledged  by  the  affected 
individual  in  writing  and  by  sipnatiue. 

FAA  Response:  The  FAA  beheves  that 
oral  notification  should  be  adequate,  but 
understands  that  some  regulated  parties 
may  choose  to  handle  sudi  a  matter 
wiUi  written  notification  and 
acknowledgement  by  the  affected 
individual.  This  business  decision  is  not 
appropriate  for  and  will  not  be 
addressed  in  this  final  rule. 

8.  Fingerprint  Processing  (§§  107.31(e) 
and  108.33(e)) 

The  FAA  proposed  changing 
paragraph  (e)(1)  (formerly  paragraph 
(i)(l))  to  clarify  that  only  fingerprint 
cards  approved  by  the  FBI  and  issued  by 
the  FAA  may  be  submitted.  A  change  to 
paragraph  (e)(5)  was  proposed  to  reflect 
the  increase  in  the  processing  cost.  The 
proposed  paragraph  did  not  state  an 
actual  dollar  amount.  The  FAA  also 
proposed  that  the  applicable  fee  would 
be  provided  through  the  local  FAA 
sec\irity  offices. 

AQ-NA  and  AAAE  state  that  the  first 
sentence  of  §  107.31(e)  should  read  "If 
finger-print  based  criminal  history 
check  is  required  pursuant  to  paragraph 
(c)(5),  the  airport  operator  *  *  *  *",  to 
ensure  that  it  is  understood  that 
fingerprints  do  not  need  to  be  taken 
until  indicated  by  one  of  the  triggera. 

The  same  commenter  states  that 
obtaining  fingerprints  under  the  direct 
observation  of  the  airport  operator  or 
law  enforcement  officer  is  inconvenient 
for  those  airports  without  on-site 
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facilities.  It  should  be  acceptable  to 
utilize  local  police  department 
personnel  whose  activities  and  expertise 
are  acceptable  by  local,  state  and  federal 
courts. 

Two  commenters,  including  AQ-NA 
and  AAAE,  express  concern  that  FAA 
local  offices  might  add  charges  to  the 
rate  of  processing  fingerprints.  One  of 
the  commenters  proposes  that  a  flat  rate 
be  retained  or  that  changes  in  the  futtire 
be  implemented  only  after  a  pubUc 
hearing  or  formal  consultation  with  air 
carriers. 

One  commenter  states  that  the  FAA 
and  FBI  should  work  together  to 
expedite  development  of  and  direct 
access  to  the  FBI's  Integrated  Automated 
Fingerprint  Identification  System 
(lAFIS)  by  law  enforcement  agencies 
supporting  airports. 

FAA  Response:  The  lead-in  sentence 
of  §§  107.31(e)  and  108.33(e)  has  been 
changed  in  the  final  rule  to  clarify  that 
the  fingerprint  processing  requirements 
must  be  compUed  with  "if  a  fingerprint 
comparison  is  necessary"  under 
§§  107.31(c)(5)  and  108.33(c)(5).  A 
fingerprint  comparison.  Part  2  of  the 
employment  history  investigation,  is 
required  only  if  one  of  the  triggering 
conditions  occurs  in  Part  1  of  the 
employment  history  investigation. 

Local  police  departments  are 
considered  law  enforcement  officers  and 
by  ciurent  regulation  may  assist  in  the 
collection  of  fingerprints.  This  option 
has  not  been  changed  in  the  final  rule. 

As  stated  earUer  the  designated  rate 
for  processing  each  fingerprint  card  is 
determined  by  the  FBI,  conveyed  to  the 
FAA  and  will  be  passed  on  to  the 
regulated  parties.  The  FAA  does  not  add 
any  of  its  own  administrative  costs  or 
user  fees.  When  the  FBI  determines  an 
increase  is  necessary  it  will  formally 
notify  the  FAA.  The  FAA  national 
headquarters  will  receive  information 
on  fees  and  forward  it  to  the  regulated 
parties  via  the  local  seciuity  field 
offices.  The  cost  is  determined  by  the 
FBI  and  is  not  negotiable. 

The  purpose  ofhaving  the  local  FAA 
seouity  offices  advise  the  regulated 
parties  of  the  fee  is  to  prevent  the  need 
to  go  through  the  prolonged  process  of 
rulemaking  to  make  such  an 
announcement.  Fees  are  periodically 
changed  by  the  entities  providing  the 
services. 

Regarding  the  comment  on  providing 
expedited  access  to  law  enforcement 
agencies  supporting  airports  to  the  FBI's 
lAFIS,  the  FAA  is  aware  such  work  is 
in  progress.  However,  the  law 
enforcement  officer's  access  to  lAFIS 
exists  for  law  enforcement  purposes 
only  and  is  not  accessible  for 
employment  history  investigations. 


9.  Determination  of  Arrest  Statiis 
(§§107.31(f)  and  108.33(f)) 

The  proposed  rule  made  no  changes 
to  the  current  requirements  in 
§§  107.31(f)  (formerly  paragraph  (j))  and 
108.33(f).  No  comments  were  received 
on  these  requirements. 

10.  Corrective  Action  by  Individuals 
(§§  107.31(h)  and  108.33(h)) 

The  FAA  proposed  no  substantive 
changes  to  §§  107.31(h)  (formerly 
§  107.31(k))  and  108.33(h)  (formerly 
§  108.33(g)).  No  comments  were 
received  on  these  requirements. 

11.  Employment  Status  While  Awaiting 
Criminal  record  Checks  (§§  107.31(j) 
and  108.33(j)) 

The  FAA  proposed  for  §  108.33(j)  that 
those  individuals  applying  for  screening 
functions  and  screening  supervisory 
positions  would  not  make  independent 
judgments  until  their  employment 
history  investigations  are  completed 
which  includes  a  criminal  record  check 
if  needed.  Sections  107.31{j)  and 
108.33(j)  simply  restate  the  ciurent 
requirement  to  escort  those  who  are 
seeking,  but  have  not  yet  been  cleared 
for  unescorted  SIDA  access. 

Several  commenters  express  concern 
that  escorting  newly  hired  workers  who 
are  awaiting  clearance  will  put  a  burden 
on  current  employees,  especially  if 
staffing  shortages  occiu*. 

One  commenter  says  that  the  meaning 
of§108.33(j)(2)."*  *  'applicants 
*  *  *  must  not  exercise  any 
independent  judgments  regarding  those 
functions"  is  imclear  and  that  it  should 
be  rewritten. 

FAA  Response:  The  FAA  believes  that 
some  commenters  have  misunderstood 
the  requirements  for  initiating  a 
criminal  record  check.  Only  Uiose 
persons  who  meet  at  least  one  of  the 
triggers  are  required  to  submit 
fingerprints  for  a  criminal  record  check 
(Part  2)  in  order  to  further  pursue  their 
considerations  for  performing  screening 
functions.  The  FAA  assiunes  this  will 
not  be  the  typical  case.  If  the  individual 
has  no  need  for  criminal  record  check, 
then  the  only  waiting  period  is  for  the 
completion  of  the  employment  history 
verification  porticui  (Part  1). 

In  response  to  the  request  for  clarifying  the 
language  that  screenera  "shall  not  exercise 
any  independent  judgments.  *  *  •".the 
FAA  refers  the  commenter  to  that  portion  of 
the  security  program  dealing  with  initial 
training  of  screeners  for  further  clarification. 

12.  Recordkeeping  (§§  1.07.31(k)  and 
108.33(k)) 

The  FAA  proposed  that  only  direct 
employees  of  airport  operators  and  air 
carriers  may  carry  out  responsibiUties 


related  to  requesting,  processing, 
maintaining  and  destroying  criminal 
records. 

Several  commenters,  including  ACI- 
NA  and  AAAE.  disagree  with  the 
proposal  requiring  criminal  record 
responsibilities  to  be  carried  out  by 
direct  airport  operator  employees, 
excluding  contract  personnel.  One 
commenter  states  that  this  proposal  will 
prevent  airports  from  continuing  to  use 
law  enforcement  officers,  which  clearly 
does  not  compromise  security. 

The  same  commenters  state  that 
precluding  the  use  of  contractors  will 
impinge  upon  the  airport  operator's 
authority  to  carry  out  a  federal  mandate 
in  a  confidential,  efficient  and  economic 
manner. 

One  commenter  petitions  the  FAA  to 
request  reconsideration  by  the  FBI  and 
to  strike  this  limitation. 

AQ-NA  and  AAAE  request  that  the 
regulation  contain  an  acceptable  method 
of  destruction  of  criminal  and 
employment  background  investigation 
files. 

NATA  recommends  that  the  FAA 
"seek  the  same  legislative  solutions  as 
found  in  the  Pilot  Records  Act"  to 
protect  past  and  prospective  employers 
subject  to  Uabihty  that  is  associated 
with  the  sharing  of  sensitive 
information. 

One  commenter  asks  if  the  airport 
operator  must  obtain  records  for  only 
those  employees  of  tenants  who  have 
had  the  criminal  record  checks 
performed  or  for  all  employees  of 
tenants  with  SIDA  access. 

Another  commenter  states  that  the 
NPRM  should  be  more  specific  in 
defining  "where  the  air  carrier's 
responsibility  for  file  maintenance 
be^ns  and  the  airport  operator's  ends." 
Also  clarification  is  needed  about 
whether  the  air  carrier  or  airport 
operator  will  be  responsible  for 
maintaining  the  files  of  an  air  carriers' 
sub-contractors  and  sub-tenants. 

FAA  Response:  In  response  to 
commenters'  desire  to  use  contractors 
the  FAA  has  not  changed  the  final  rule 
concerning  the  handling  of  criminal 
records  by  direct  employees  only.  The 
information  contained  in  the  criminal 
records  is  under  the  custody  of  the  FBI 
and  they  determine  how  the  information 
will  be  handled.  The  FAA  has  been  in 
contact  with  the  FBI  to  confirm  this 
limitation  regarding  the  handling  by 
direct  employees.  The  FBI  restrictions 
are  contained  in  FBI  regulations  and 
modifications  to  FBI  interpretations  are 
not  ciurently  being  considered. 

Furthermore,  with  respect  to  using 
contractors  since  the  regulation  requires 
a  criminal  record  be  processed  through 
the  FAA  it  remains  unclear  what 
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services  a  contractor  is  providing  to  the 
regulated  parties  that  are  necessary  for 
compliance  "with  this  regulation. 

In  response  to  the  comment  about 
destruction  of  criminal  records  the  FBI 
does  not  cxurently  have  a  standard 
regarding  the  destruction  of  those 
records.  With  respect  to  destruction  of 
employment  history  investigation  files 
the  FAA  does  not  generally  prescribe 
means  of  destroying  records  no  longer 
necessary  for  regiilatory  compliance. 
Discussion  with  the  local  FAA  offices 
might  be  beneficial  to  determine  a 
means  of  appropriately  destroying  both 
types  of  records. 

With  respect  to  NATA's 
recommendation  the  FAA  does  not   . 
consider  the  information  needed  for  this 
regulation  to  be  sensitive.  This  rule  only 
addresses  the  collection  and 
confirmation  of  employment  dates, 
which  are  generally  not  considered 
confidentid  information.  The  FAA  does 
not  agree  that  information  required  for 
this  regulation  necessitates  legislation. 

Additionally,  the  contents  of  the 
investigative  files  should  contain  only 
the  information  required  for  compUance 
with  this  regulation.  No  persoimel 
related  materials,  such  as  insurance 
papers  or  training  records  need  be 
included  in  the  investigative  file  or 
other  information  which  might  be 
construed  as  sensitive.  The  airport  user 
is  strongly  encouraged  to  redact 
information  in  the  investigative  files 
that  is  not  related  to  the  requirements  of 
this  regulation.  The  FAA  believes  that  if 
only  the  information  required  for 
compUance  with  this  regvilation  is 
contained  in  the  investigative  file,  then 
any  concerns  about  UabiUty  issues 
would  be  resolved.  There  is  no 
requirement  that  the  airport  user 
provide  original  paperwork  to  the 
airport  operator,  however,  the 
paperwork  provided  must  be  a  truthful 
rendition  of  the  record. 

The  comment  requesting  clarification 
on  the  maintenance  of  files  for  those 
contracted  by  the  air  carriers  has  been 
addressed  in  this  final  rule.  The  FAA 
s{>ecifically  holds  the  air  carrier 
responsible  for  the  screening  companies 
it  Ures  to  perform  its  screening 
functions.  The  air  carrier  may  delegate 
the  performance  and  maintenance  of 
Part  1  of  the  employment  histoiy 
investigation  files  to  screening 
companies  but  the  air  carriers  remain 
responsible  for  compliance  with  this 
final  rule.  Only  the  air  carrier's  direct 
employees  are  to  maintain  Part  2 
investigative  files. 

For  clarification  on  the  maintenance 
of  files  the  FAA  would  like  to  point  out 
for  those  airport  operators  who  accept 
clarification  from  air  carriers,  for 


screeners  requiring  unescorted  access, 
that  Part  1  of  the  employment  history 
investigation  will  be  maintained  by  the 
air  carriers.  Additionally,  air  carriers  are 
required  to  conduct  self-audits  and  they 
are  subject  to  regulatory  audits 
performed  by  the  FAA.  These  audits  are 
intended  to  assist  air  carriers  with 
compUance  regarding  this  rule.  Only  air 
carriers,  and  not  airport  operators,Jiave 
the  regulatory  responsibiUty  to  conduct 
employment  history  investigations  on 
individuals  seeking  to  perform 
screening  functions  imder  this  rule. 

In  this  final  rule  the  airport  operator 
must,  at  the  time  it  accepts  a 
certification,  coUect  the  completed 
investigative  file  and  either  maintain  or 
delegate  through  the  certification,  the 
maintenance  responsibiUty  to  the 
airport  user.  If  the  airport  user 
maintains  the  investigative  file  the  rule 
requires  the  airport  operator  to  conduct 
a  preliminary  review  of  the  file  to 
ascertain  that  it  is  complete.  The 
preliminary  review  would  lead  to  the 
rejection  and  return  of  those  files  that 
appear  to  be  incomplete.  Any  rejections 
due  to  incompleteness  should  in  no  way 
inhibit  re-submissions  by  the  airport 
user  after  the  appUcation  has  been 
completed.  The  preliminary  review  is 
different  fit>m  the  auditing  process 
where  the  investigative  file  is  assessed 
for  accuracy  and  confirmation  that  the 
information  was  verified.' 

The  airport  operator  may  accept  a 
certification  from  the  air  carrier,  but 
need  not  receive  the  investigative  file. 
The  air  carrier  is  separately  responsible 
under  §  108.33  for  maintaining 
appropriate  employment  investigative 
files. 

13.  Continuing  ResponsibiUties 
(§§  107.31(1)  and  108.33(1)) 

The  FAA  proposed  that  individuals 
who  have  been  cleared  for  screening  or 
supervisory  functions  or  imescorted 
SIDA  access  wiU  be  obUgatedto  report 
themselves  to  their  employer  ifthey  are 
subsequently  convicted  of  any 
disquaUfying  crime.  The  FAA  also 
proposed  that  the  tenant  or  contractor 
employer  must  report  to  the  airport 
operator  or  the  air  carrier  that  an 
individual  may  have  a  possible 
conviction  of  a  disqiialifying  crime. 
Additionally  the  FAA  proposed  that 
once  the  airport  operator  or  air  carrier 
receives  this  information  it  must 
determine  the  status  of  the  conviction 
and  take  appropriate  action  if  the 
conviction  is  confirmed. 

One  commenter  states  that  this 
proposal  is  meaningless  because  it 
imposes  no  penalty  on  the  individual 
for  noncompUance.  The  employee  has 
more  incentive  not  to  report  since  a  loss . 


of  SIDA  access  would  probably  result  in 
the  loss  of  the  employee's  job. 

The  commenter  also  questions  if  the 
FAA  is  reqvuring  that  a  fingerprint 
check.be  done  on  individuals  to 
investigate  felony  convictions  that  may 
have  occurred  after  the  initial 
employment  check. 

FAA  Response:  The  commenter  is 
incorrect  as  there  is  potential  for  a  civil 
penalty  xmder  14  CFR  part  13  on  this 
section  as  weU  as  on  all  sections  of  the 
security  regulations. 

The  FAA  imderstands  that 
individuals  who  report  themselves  will 
lose  their  unescorted  access  privileges. 
The  FAA  also  is  aware  of  the  potential 
for  obtaining  other  positions  at  the 
airport  that  do  not  require  imescorted 
access  privileges,  many  times  with  the 
same  employer.  The  same  may  not  be 
true  witk  those  individuals  seeking 
positions  as  screeners. 

There  is  no  regulatory  authority  to 
request  nor  is  there  a  regulatory 
responsibiUty  to  obtain  a  fingerprint 
based  criminial  record  check  after  the 
initial  employment  check  has  been 
completed.  However,  the  airport 
operator  and  air  carrier  are  obligated  to 
comply  with  §§  107.31(e)(2)  and 
108.33(e)(2)  to  determme  if  there  is  a 
conviction.  The  FAA  would  also  point 
out  that  a  conviction  of  a  felony  is  not 
automatically  disquaUfying.  Only  a 
conviction  of  one  of  the  crimes  Usted  in 
§§  107.31(b)(2)  and  108.33(b)(2)  is 
disquaUfying. 

In  this  fin^  rule  the  FAA  added 
§  107.31(p)(l)  which  also  requires 
airport  users  to  notify  the  airport 
operator  if  information  becomes 
available  to  them  regarding  a  possible 
conviction  of  a  disqualifying  crime  of 
one  of  their  employees. 

14.  Exceptions  (§  107.31(m)) 

The  FAA  proposed  that  the  exception 
to  the  employment  backgroimd 
investigation  requirement  for 
individuals  who  have  undergone  a  U.S. 
Customs  Service  background 
investigation  would  no  longer  be 
recognized. 

One  commenter  siiggests  that  the 
proposal  to  remove  the  C\istoms 
exception  should  result  in  a  coordinated 
effort  between  the  Customs  Service  and 
the  FAA  to  create  one  investigation 
process  that  would  meet  the 
requirements  of  both  agencies. 

NATA  states  that  the  removal  of  the 
exception  will  result  in  a  redundant 
chec^  for  many  employees  requiring 
SIDA  access  that  also  operate  in 
Cvistoms  areas.  NATA  adds  that  the 
FAA  needs  to  provide  further 
explanation  why  the  Customs 
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background  check  no  longer  meets  the 
requirements  of  the  FAA  regulations. 

ACI-NA  and  AAAE  agree  with  the 
removal  of  the  Customs  exception  and 
states  that  the  FAA  should  clarify  that 
a  new  background  check  is  not 
necessary  for  those  individuals  who 
were  authorized  through  acceptance  of 
the  Customs  Service  background  check 
before  this  rule  takes  effect. 

FAA  Response:  Since  pubUcation  of 
the  unescorted  access  privilege  rule  the 
FAA  has  determined  that  the  Customs 
Service  backgroimd  checks  are  not 
performed  in  a  standard  manner 
nationally.  Customs  regulations  do 
allow  for  variation.  The  FAA  has  made 
the  determination  that  due  to  the 
variation  within  the  Customs  Service 
the  FAA  will  no  longer  recognize  the 
background  checks  performed  by  the 
Customs  Service. 

Since  the  Customs  Service  and  the 
FAA  serve  different  functions  having 
different  missions  and  obUgations  it  is 
unlikely  that  the  two  agencies  could 
mesh  their  requirements  for  one 
background  investigation. 

Those  individuals  who  were  granted 
imescorted  access  based  on  the  Customs 
background  check  prior  to  the  effective 
date  of  this  rule  will  be  grandfathered  as 
noted  in  §  107.31(m)(4). 

15.  Investigations  by  Air  Carriers  and 
Tenants  (§  107.31  (n)) 

The  FAA  proposed  that  when  the 
airport  operator  chooses  to  accept  a 
tenant's  certification  the  airport  operator 
must  collect  and  maintain  the  entire 
employment  history  investigation  file. 

Several  commenters  oppose  the 
proposal  that  airport  operators  collect 
and  maintain  the  entire  history 
background  investigation  files  because  it 
would  impose  substantial 
administrative,  filing,  storage,  and  cost 
burdens  on  the  airport  operator,  while 
offering  minimal  security  justification. 

AQ-NA  and  AAAE  state  that  this 
requirement  will  make  the  airport 
operator  liable  for  these  records  and 
their  accuracy,  which  should  be  the 
responsibiUty  of  the  air  carriers  and 
tenants. 

A  commenter  states  that  the  proposal 
would  require  the  dissemination  of 
confidential  and  personal  information  to 
more  than  one  hundred  airports, 
increasing  the  possibility  of 
unauthorized  disclosure. 

RAA  recommends  that  the  employer 
maintain  a  copy  of  the  background 
employment  investigation  files  at  a 
central  location  while  making  them 
available  for  FAA  audit.  This  would 
meet  the  needs  of  the  FAA  and  protect 
the  privacy  of  individual  employees. 
Other  commenters  suggest  that  airport 


tenants  should  maintain  their  employee 
background  check  records  at  a  location 
in  the  airport  where  they  will  be 
available  for  random  inspections  by  the 
airport  operator  or  FAA. 

Two  commenters  state  that  requiring 
the  airport  operator  to  maintain  and 
control  written  records  for  air  carriers 
and  their  contractors  is  redundant  since 
air  carriers  are  required  under 
§  108.33(m)(l)  to  have  such  files 
available  on-airport. 

A  commenter  states  that  airport 
operators  shotdd  not  be  responsible  for 
foreign  air  carrier  compliance  and  that 
the  FAA  should  audit  part  129 
operators.  In  addition,  the  FAA  should 
audit  and  hold  accoimtable  tenants  with 
apmx)ved  Tenant  Agreements. 

One  commenter  raises  the  issue  of 
discrimination  against  foreign  flags 
since  under  §  107.31(n)  only  foreign  air 
carriers  and  tenants  would  be  required 
to  provide  an  entire  employment 
background  investigation  file.  The 
commenter  asks  whether  this  will  be  an 
automatic  audit  of  all  foreign  air  carrier 
submissions. 

One  commenter  asks  if  the  airport 
operator  must  obtain  records  for  only 
those  employees  of  tenants  who  have 
had  the  criminal  records  check 
performed  or  for  all  employees  of 
tenants  with  SIDA  access. 

Another  commenter  states  that  the 
NPRM  is  confusing  because  §  107.31(k) 
appears  to  require  airport  operators  to 
retain  air  carrier  employment 
apphcation  and  background 
investigation  verification  records,  while 
§  107.31(n)(2)  seems  to  require  only 
completed  tenant 

RAA  recommends  that  the  employer 
maintain  a  copy  of  the  background 
employment  investigation  files  at  a 
central  location  while  making  them 
available  for  FAA  audit.  This  would 
meet  the  heeds  of  the  FAA  and  protect 
the  privacy  of  individual  employees. 
Other  commenters  suggest  that  airport 
tenants  should  maintain  their  employee 
backgroimd  check  records  at  a  location 
in  the  airport  where  they  will  be 
available  for  random  inspections  by  the 
airport  operator  or  FAA. 

Two  commenters  state  that  requiring 
the'airport  operator  to  maintain  and 
control  written  records  for  air  carriers 
and  their  contractors  is  redundant  since 
air  carriers  are  required  under 
§  108.33(m)(l)  to  have  such  files 
avialable  on-airport. 

A  commenter  states  that  airport 
operators  should  not  be  responsible  for 
foreign  air  carrier  compliance  and  that 
the  FAA  should  audit  part  129 
operators.  In  addition,  the  FAA  should 
audit  and  hold  accountable  tenants  with 
approved  Tenant  Agreements. 


One  commenter  raises  the  issue  of 
discrimination  against  foreign  flags 
since  under  §  107.31(n)  only  foreign  air 
carriers  and  tenants  would  be  required 
to  provide  an  entire  employment 
background  investigation  file.  The 
commenter  asks  whether  this  will  be  an 
automatic  audit  of  all  foreign  air  carrier 
submissions. 

One  commenter  asks  if  the  airport 
operator  must  obtain  records  for  only 
those  employees  of  tenants  who  have 
had  the  criminal  records  check 
performed  or  for  all  employees  of 
tenants  with  SIDA  access. 

Another  commenter  states  that  the 
NPRM  is  confusing  because  §  107.31(k) 
appears  to  require  airport  operators  to 
retain  air  carrier  employment 
apphcation  and  background 
investigation  verification  records,  while 
S  107.31(n)(2)  seems  to  require  only 
completed  tenant  employment 
bacli^und  investigation  files  to  be 
obtained  by  the  airport  operator. 

A  commenter  requests  that  the  FAA 
clarify  that  if  the  file  is  incomplete  and 
rejected,  there  is  no  Uability  for  loss  of 
employment  caused  by  the  airport 
operator's  action. 
•  A  commenter  asks  whether  the 
original  background  investigation  file  or 
merely  a  copy  should  be  submitted  to 
the  airport  operator  and  asks  "[i]f  the 
original  is  submitted,  will  this  then 
relieve  the  carrier  of  the  audit  by  the 
FAA?" 

Another  commenter  states  that  the 
rule  should  be  modified  to  require 
airport  operators  to  accept  the  air 
carrier's  certification  that  a  background 
check  has  been  performed.  This 
commenter  adds  that  with  the  adoption 
of  §  108.14  carriers  are  fully  Uable  for 
falsification.  Carriers  should  only  have 
to  conform  to  a  single  set  of  regulations 
rather  than  different  requirements  of 
different  requirements  at  different 
airports. 

FAA  Response:  In  response  to 
commenters  who  say  they  will  suffer 
economic  hardship  if  they  are  required 
to  maintain  the  employment  history 
files  for  all  person  granted  imescorted 
access,  the  FAA  has  modified  these 
requirements  in  the  final  rule.  When  an 
airport  operator  has  accepted  an  airport 
user's  certification,  the  airport  operator 
then  conducts  a  preliminary  review  of 
the  investigative  files  of  those 
individuals  who  are  named  in  the 
certification.  After  the  preliminary 
review  of  each  employment  history  file 
the  airport  operator  may  return  the  file 
to  the  airport  user  to  maintain  as  agreed 
to  in  the  certification.  Consistent  with 
common  business  practices,  airport 
users  have  the  space,  equipment,  and 
the  personnel  to  handle  their  normal 
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employment  application  paperwork. 
This  rule  requires  certain  information  be 
collected  for  compliance  with  Part  1  of 
the  investigative  process.  The  FAA  has 
viewed  examples  where  the  needed 
infonnation  is  provided  in  4  pages  or 
less.  Therefore  the  FAA  is  confident  that 
the  airport  user  will  not  experience  any 
additional  burden  in  maintaining  the 
paperwork  required.  Providing  the 
airport  user  with  the  opportunity  to 
maintain  Part  1  of  the  investigative  file 
should  alleviate  anyone's  concern  about 
Uability.  Given  the  requirements  of  this 
regulation  the  required  investigative  file 
will  lack  confidential  and  personal 
information  nonnally  associated  with 
employment  applications. 

It  is  true,  however,  that  Part  2  of  the 
employment  history  investigation,  when 
required,  will  be  conducted  for  the 
airport  users  entirely  by  the  airport 
operator.  So  there  may  in  fact  he  limited 
filing  for  the  airport  operator;  however 
it  would  be  far  less  than  the  NPRM  had 
proposed. 

Two  commenters  misunderstood  the 
NPRM  to  state  that  the  airport  operators 
would  maintain  the  files  of  part  108  air 
carriers.  This  is  not  the  FAA's  intent. 
The  airport  operator  is  not  expected  to  • 
handle  any  air  carrier  investigative  files 
kept  in  compliance  with  this  rule.  The 
airport  operator  is  only  expected  to  keep 
the  certification  o^ered  to  them  by  the 
part  108  air  carriers  regarding 
unescorted  access  privileges.  There  is 
no  expectation  that  the  airport  operator 
will  conduct  a  preliminary  review  of  the 
air  carrier  investigative  files.  The  part 
108  air  carriers  as  regulated  parties  will 
be  responsible  for  all  investigative  files 
pertaining  to  those  individuals  granted 
imescorted  access. 

The  final  rule  also  responds  to 
comments  concerning  foreign  air 
carriers.  The  FAA's  policy  does  not 
discriminate  against  foreign  air  carriers. 
At  the  present  time  the  FAA  has  no 
other  means  to  reach  the  part  129  air 
carriers  other  than  to  view  them  as 
airport  users  and  it  is  imperative  that 
the  security  regulations  apply  to 
everyone  who  has  access  to  an  airport. 
Accordingly,  the  final  rule  allows  more 
flexibility  regarding  the  investigative 
files  and  offers  relief  to  the  part  129  air 
carriers.  The  final  rule  will  allow  the 
part  129  air  carriers  to  maintain  their 
own  employees'  files  but  keeps  in  place 
the  airport's  authority  to  ensiu«  only 
those  individuals  who  have  been 
properly  vetted  will  have  access  to  the 
airport's  SIDA.  The  final  rule  will 
eliminate  the  need  for  making  copies  of 
the  individual's  employment 
investigative  file.  The  decision  is  up  to 
the  part  129  air  carrier  to  ofier  a 
certification  regarding  the  completion  of 


an  emplo3mnent  history  investigation  on 
an  individual  seeking  unescorted  access 
and  at  the  discretion  of  the  airport 
operator  to  accept  it.  The  airport 
operator  will  conduct  the  procedures 
associated  with  Part  2  requirements  for 
the  part  129  air  carriers,  as  it  will  do  for 
other  airport  users. 

In  response  to  the  comment  that  there 
is  discrimination  against  foreign  air 
carriers  the  FAA  emphasizes  that  all 
investigative  files  are  subject  to  audits 
by  the  FAA  to  ascertain  compUance 
with  the  regulation. 

Another  commenter  expressed 
concern  about  incomplete  or  rejected 
files.  In  such  instances  the  airport 
operator  should  advise  the  airport  user 
that  the  paperwork  is  incomplete  so  that 
the  airport  user  and  the  affected 
individual  would  then  have  an 
opportunity  to  complete  the  paperwork. 
The  air  carriers  are  reminded  that  there 
is  not  obUgation  for  the  airport  operators 
to  accept  certifications.  The  final  rule 
states  in  §  107.31(n)  that  the  operators 
are  in  compliance  when  they  accept  the 
certification. 

Practical  reasons  dictate  the 
employment  history  investigative  files 
for  screeners  be  located  at  the  airport 
and  not  the  air  carriers'  corporate 
offices.  The  main  reason  centers  on 
logistics.  The  files  need  to  be  available 
to  local  FAA  agents  with  regulatory 
responsibility  to  inspect  records  for 
comphance.  Each  location  should 
therefore  have  an  air  carrier 
representative  named  to  handle  the 
sensitive  issues  that  may  arise  relative 
to  Part  2  of  the  employment  history 
investigations. 

16.  Airport  Operator/ Air  Carrier 
ResponsibiUties  (§§  107.31(o)(l)  and  (2) 
and  108.33(m)(l)  and  (2)) 

The  FAA  proposed  no  changes  to  the 
requirement  that  the  airport  operator 
designate  the  airport  security 
coordinator  (ASC)  responsible  for 
reviewing  and  controlling  the  results  of 
the  employment  backgroimd 
investigations  and  for  serving  as  the 
contact  to  receive  notification  from 
individuals  of  their  intent  to  correct 
their  criminal  record.  The  FAA 
proposed  changing  §§  107.31(g)(1)  and 
(2}to§§107.31(o)(l)and(2). 

The  FAA  proposed  a  new  §  108.33(m). 
Proposed  paragraph  (m)(l)  would 
require  the  air  carrier  to  designate  an 
individual  at  each  airport  to  control  and 
maintain  the  employment  backgroimd 
investigation  files  for  individuals  for 
whom  the  air  carrier  has  made  a 
certification  to  the  airport  operator. 
Proposed  paragraph  (m)(2)  would 
require  the  air  carrier  to  designate  an 
individual  in  its  security  program  to 


control  the  employment  background 
investigation  files  of  individuals  for 
whom  the  air  carrier  conducts 
investigations,  including  screeners  and 
their  supervisors. 

Comments  received  on  proposed 
§§  107.31(o)(l)  and  (2)  and  10a.33(m) 
are  as  follows: 

AQ-NA  and  AAAE  states  that  the 
ASC  should  be  permitted  to  designate 
other  airport  security  staff  or  security 
contractor  staff  to  fulfill  the  ASC  role. 
The  commenter  states  that  it  is  not 
feasible  at  many  airports  for  one  or  two 
individiials  to  accomplish  these  tasks 
and,  therefore  recommends  that  the 
words  "or  designee"  be  inserted  after 
"Airport  Security  Coordinator"  in 
§  107.31(o)(l)  and  (2). 

The  same  conunenter  states  that 
airport  tenants  should  be  regulated 
directly  by  the  FAA  rather  than  laying 
the  entire  seciuity  enforcement 
responsibiUty  for  them  upon  the  airport 
operators. 

The  same  commenter  adds  that  the 
"legal  impUcations  and  UabiUties 
associated  with  airport  operating 
municipaUties,  states  or  other  entities 
becoming  involved  in  the  employment 
practices  of  private  companies  should 
be  fiilly  explored." 

Another  commenter  recommends  that 
part  107  require  airlines  to  declare  a 
sponsor  for  the  contractor  who  would  be 
responsible  for  the  backgroimd 
investigations,  audits  and  maintenance 
of  its  files. 

Two  commenters  state  that  the 
proposed  regulation  does  not  clarify 
who  is  responsible  for  ensiu-ing  that  the 
background  investigations  and  audits 
are  completed  for  contractors  and 
screening  companies  who  service 
several  different  airlines  at  the  same 
airport.  According  to  these  comments,  at 
many  airports  the  responsibiUty  of 
contracting  with  a  contractor  falls  on  an 
informal  "consortiiun"  of  multiple 
carriers,  or  on  individual  airlines  on  a 
rotating  basis.  The  comments  suggest 
that  the  FAA  treat  screening  companies 
in  the  same  manner  as  other  airport 
tenants  by  requiring  each  screening 
company  to  provide  a  certification 
directly  to  the  airport  operator. 

A  commenter  suggests  that  the 
regulations  include  a  provision 
permitting  the  air  carriers  to  review, 
audit  and  exercise  other  oversight 
functions  regarding  the  airport 
operator's  handling  of  the  screener 
background  investigations.  This  would 
allow  the  air  carriers  to  discharge  their 
responsibility  to  maintain  ultimate 
control  of  the  screening  function. 

A  conunenter  recommends  that  the 
FAA  establish  procedures  for  air  carriers 
to  notify  the  FAA  of  central  locations 
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where  records  are  maintained:  designate 
the  corporate  offices  which  maintain  the 
records;  the  required  to  make  the 
records  available  for  FAA  inspection; 
and  be  required  to  audit  the 
employment  backgroimd  investigations. 

A  commenter  raised  the  issue  of  the 
threat  of  Utigation  against  air  carriers 
resulting  firom  disclosiu«  and  states  that 
the  files  must  be  kept  in  a  secure 
location  in  the  air  carrier's  human 
resources  office. 

A  commenter  states  that  storing  the 
background  investigation  files  shoidd  be 
the  responsibiUty  of  the  firm  conducting 
the  background  check.  Another 
commenter  proposes  that  the 
employment  backgroimd  investigative 
records  be  kept  on  file  by  a  FAA  Central 
Records  Office  to  alleviate 
compUcations  when  a  security  cleared 
person  changes  jobs. 

Another  commenter  states  that,  if  the 
FAA  decides  to  establish  a  certification 
program  for  screening  companies,  those 
companies  would  be  permitted  to 
receive  criminal  history  information 
from  the  FBI  and  could  maintain  their 
own  backgroimd  information  files.  The 
commenter  states  that  requiring  the  air 
carrier  to  receive  personal  and 
confidential  criminal  history 
information  dealing  with  the  employee 
of  another  company  is  both 
unreasonable  and  unethical. 

One  conunenter  supports  the  proposal 
in  §  108.33(m)  that  air  carriers  designate 
an  individual  at  each  airport  to  maintain 
and  control  employment  background 
investigation  files.  Currently 
employment  background  audit  attempts 
by  Air  Authority  poUce  indicate  that 
records  are  usually  maintained  at  each 
airline  general  office  and  are 
inaccessible  m  not  available  for  a  timely 
review. 

One  commenter  states  that  the  rule 
should  be  modified  to  require  airport 
operators  to  accept  the  air  carrier's 
certification  that  a  background  check 
has  been  performed.  Furthermore,  with 
the  adoption  of  14  CFR  §  108.14  (sic), 
carriers  are  fully  liable  for  falsification. 
Carriers  should  only  have  to  conform  to 
a  single  set  of  regulations  rather  than 
different  requirements  at  difiierent 
airports. 

FAA  Response:  In  response  to  the 
comment  about  permitting  designees  to 
fulfill  the  role  of  ASC  the  FAA  has 
already  developed  a  policy  for  the  use 
of  designees  by  ASCs.  This  poUcy 
remains  in  effect  for  this  final  rule. 

The  FAA  is  unsure  why  ACI-NAA 
and  AAAE  believe  the  airport  would  be 
liable  for  "employment  practices"  of 
private  companies.  The  private 
company  may,  within  certain  limits, 
employ  anyone  it  wishes.  The  federal 


regulations  apply  to  those  seeking  to 
perform  specific  job  functions.  If  the 
individual  cannot  fulfill  a  specific  job's 
requirements,  in  compUance  with  the 
federal  regulation,  the  company  may 
still  employ  the  individual  in  another 
capacity.  Therefore  the  employabiUty  of 
the  individual  rests  with  the  private 
company  and  not  the  airport  operator. 

In  addressing  the  comment  about 
sponsorship  the  FAA  understands  that 
some  contractors  may  only  seek 
unescorted  access  for  one  carrier  and  for 
a  short  duration  of  time.  The  FAA's  only 
concern  is  that  one  of  the  regulated 
parties  must  be  responsible  for  those 
individuals. 

In  response  to  the  two  comments 
regarding  the  issue  of  who  is 
responsible  for  airport  users  the  FAA 
reiterates  that  the  airport  operators  are 
responsible  for  the  security  of  the 
airport.  The  air  carriers  are  responsible 
for  their  direct  employees  and  those 
screening  companies  they  hire  to 
perform  screening  functions. 
Furthermore,  it  is  the  airport  operators' 
responsibiUty  to  conduct  the 
employment  history  investigations  to 
perform  the  audits  of  any  contractors 
other  than  screeners.  This  regulation 
allows  the  airport  operator  to  consider 
contractors  as  airport  users.  This 
regulation  likewise  allows  the  airport 
operator  to  maintain  the  employment 
history  files  of  those  seeking  unescorted 
access  if  the  airport  operator  so  chooses. 
The  FAA  leaves  to  the  discretion  of  the 
airport  operator  whether  or  not  the  air 
carrier  should  take  responsibiUty  for 
certain  contractors,  other  than  screenere. 
The  FAA  encourages  discussion 
between  the  airport  operators  and  the 
air  carriers  regarding  other  air  carrier 
contractors. 

In  response  to  which  air  carrier  would 
be  responsible  for  screening  companies 
servicing  multiple  air  carriers  at  one 
airport  the  FAA  suggests  that  the  air 
carriers  use  the  same  local  procedures 
which  are  currently  used  for  other 
security  compliance  issues.  If  there  is 
reason  to  beUeve  the  same  procedures 
cannot  be  used  then  it  is  recommended 
that  all  pertinent  parties  meet  to 
develop  a  new  procedure  which  is 
satisfactory  to  all,  just  as  was  done  to 
create  the  current  procedures. 

It  is  the  responsibiUty  of  the  air 
carriers  that  hire  screening  companies  to 
conduct,  audit  and  exercise  requisite 
oversight  functions  of  the  screening 
companies.  The  final  rule  states  these 
responsibiUties  in  §  108.33.  Since  the 
part  108  air  carriers  are  charged  with 
maintaining  employment  history 
investigation  files  the  FAA  wiU  work 
closely  with  them  regarding  the  exact 
location  of  the  files.  The  FAA  wishes  to 


clarify  that  nothing  in  this  final  rule 
requires  or  authorizes  the  Airport 
Authority  PoUce  to  audit  screener 
employment  history  investigative  files. 

(Jne  commenter  indicated  the 
investigative  files  should  be  the 
responsibiUty  of  the  firm  that  conducts 
the  background  check.  The  FAA  will 
assume  this  comment  concerns  those 
private  companies  that  perform  pre- 
employment  background  checks  for 
airport  users.  If  those  companies  are 
also  performing  Part  1  of  the 
employment  history  investigations  for 
this  rule  they  are  doing  so  at  the  request 
of  the  airport  users.  If  the  airport 
operator  has  delegated  the  conduct  of 
Part  1  of  the  employment  history 
investigation  to  the  airport  user,  then 
the  user,  under  certification,  wiU 
maintain  the  files  on  behalf  of  the 
airport  operator.  This  rule  does  not 
address  any  further  delegation  for  the 
maintenance  of  Part  1  files.  If 
certifications  are  accepted  by  the  airport 
operator  certification  requirements  must 
be  met.  The  responsibiUty  to  delegate  or 
not  delegate  maintenance  of  the 
investigative  files  rests  with  the  airport 
operator. 

One  commenter  questioned  why  the 
FAA  did  not  provide  screening 
companies  with  the  authority  to  receive 
criminal  records.  Screening  companies 
are  not  authorized  to  have  such  access 
by  49  U.S.C.  44936.  This  commenter 
also  beUeved  it  was  "uiueasonable  and 
unethical"  for  a  carrier  to  receive 
confidential  criminal  record  information 
on  another  company's  employee.  The 
FAA  does  not  agree  with  this  comment. 
For  a  discussion  of  these  issues  see 
sections  6  and  12  of  the  Discussion  of 
Comments. 

It  was  not  the  intent  of  the  FAA  in  the 
unescorted  access  rule,  nor  is  it  the 
intent  of  this  rule,  to  require  the  airport 
operators  to  review  the  employment 
history  investigative  files  of  air  carrier 
employees  seeking  unescorted  access. 
The  certification  process  was  intended 
to  handle  the  request  and  granting  of 
unescorted  access  between  air  carriers 
and  airport  operators.  However,  the 
FAA  will  not  remove  the  airport 
operators'  prerogative  to  protect  its 
property.  "The  FAA  audits  and  the  air 
carrier's  self-audits  should  supply 
sufficient  assurances  that  compUance 
with  this  regulation  is  being  met.  The 
FAA  encourages  airport  operators  to 
rely  on  the  air  carriers'  certification. 

The  FAA  has  expanded  the  air 
carrier's  responsibiUties  listed  in 
§  108.33(m).  This  paragraph  Usts  the 
points  of  contact  required  for 
notifications  and  maintenance  of  Parts  1 
and  2  of  the  employment  history 
investigative  files  for  both  direct 
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employees  and  screening  company 
employees. 

17.  Audits  of  Background  Investigations 
(§§  107.31(o)(4)  and  108.33(m)(5)) 

Proposed  §  107.31(o)(4)  would  require 
the  airport  operator  to  audit  the 
employment  background  investigations 
performed  in  accordance  with  this 
section,  except  those  employment 
background  investigations  of  air  carriers 
certifying  to  the  airport  operator 
compliance  with  §  108.33(b).  Proposed 
§  108.33(m)(S)  would  require  the  air 
carrier  to  audit  the  employment 
background  investigations.  The  audit 
process  would  be  set  forth  in  the  air 
carrier  approved  seouity  program. 

Many  comments  were  received  on  the 
audit  requirements.  Most  of  the 
comments  expressed  a  concern  that 
entities  should  be  required  to  audit  only 
those  investigations  concerning  their 
ownpersoimel. 

ATA  and  AQ-NA  and  AAAE  believe 
that  the  FAA  should  audit  airport 
operators,  air  carriers,  and  screening 
companies,  once  they  are  FAA 
certificated,  independently  for 
compliance  with  the  regulations. 
According  to  commenters,  a  FAA  audit 
would  ensure  that  audit  procedures  do 
not  vary  among  regions  and  agents. 

Some  commenters  state  that  requiring 
regular  audits  of  all  background 
investigations  would  be  time  consiuning 
and  costly  with  no  corresponding 
increase  in  seciuity. 

FAA  Response:  The  FAA's  intent  is  to 
ensure  a  means  of  evaluating 
employment  history  investigations 
records  and  to  confirm  the  validity  and 
accuracy  of  the  information  they 
contain. 

In  addition  to  the  self-audits,  required 
by  49  U.S.C.  §  44936(a)(3).  the  FAA  will 
also  be  conducting  audits  of  airport 
operators,  and  air  carriers.  Screening 
companies  will  be  audited  by  the 
responsible  air  carriers.  FAA  audits 
when  conducted  on  screening 
companies  will  be  considered  as  part  of 
an  audit  on  the  responsible  air  carrier. 

The  FAA  has  carefully  considered  all 
comments  on  the  audit  requirements. 
Most  of  these  comments  are  specific  and 
apply  to  the  self-audit  procedures  that 
will  be  set  forth  in  the  air  carrier  and 
airport  approved  security  programs.  The 
FAA  will  provide  an  opportunity  to 
comment  on  the  specifics  of  the  audit 
process  in  accordance  with  §§  107.11 
and  108.25. 

Section  306  of  the  Act  also  directs  the 
FAA  to  provide  for  the  periodic  audit  of 
the  effectiveness  of  the  criminal  records 
checks.  The  FAA  in  its  oversight 
capacity  has  previously  conducted 
audits  and  will  continue  to  conduct 


audits  on  employment  history 
investigations.  The  FAA  views  self- 
auditing  as  a  valuable  tool  which  can 
assist  the  regulated  party  in  effective 
rule  implementation.  The  final  rule 
requires  air  carriers  and  airport 
operators  to  audit  their  employment 
history  investigations.  The  self-audit 
requirements  apply  to  both  Part  1  and 
Part  2  of  the  employment  history 
investigation. 

This  final  rule  provides,  in  general 
terms,  information  on  audits  to  be 
conducted  by  regulated  parties  on 
employment  history  investigations.  The 
audit  functions  pertaining  to  the 
employment  history  investigations  have 
important  seciuity  benefits;  however, 
for  seciu-ity  reasons,  the  exact  auditing 
procedures  cannot  be  described  in  a 
public  document.  Therefore  the  specific 
requirements  regarding  the  audits  will 
be  proposed  as  amendments  to  the 
security  programs. 

18.  General — Cargo  and  Baggage 
Operations 

The  FAA  requested  comments  on 
whether  to  expand  the  employment 
history  investigation  requirement  to 
include  persons  who  perform  seciuity 
functions  related  to  cargo  and  baggage 
outside  of  the  SIDA.  In  general, 
commenters  who  responded  to  the 
FAA's  question  opposed  such  an 
expansion,  and  several  stated  that  to 
include  such  a  requirement  in  a  final 
rule  would  violate  the  Administrative 
Procedures  Act. 

FAA  Response:  While  Section  304  of 
the  Act  provides  the  Administrator  with 
discretionary  authority  to  require 
employment  history  investigations  for 
other  individuals  who  exercise  seciuity 
functions  associated  with  baggage  or 
cargo,  the  FAA  did  not  propose  to 
expand  the  requirement  for  such 
investigations  beyond  checkpoint 
screeners  and  their  supervisors.  As 
explained  in  the  preamble  to  the 
proposed  rule  most  air  carrier  baggage 
and  cargo  personnel  currently  have 
unescorted  access  to  the  SIDA  and  thus 
are  currently  subject  to  access 
investigations. 

If  the  FAA  had  received  comments 
supporting  the  inclusion  of  those  who 
perform  security  functions  outside  the 
SIDA,  related  to  cargo  and  baggage,  the 
FAA  would  have  addressed  that 
concern  in  a  separate  NPRM.  However, 
comments  were  insufficient  to  support 
the  need  for  an  additional  proposal. 
Therefore,  the  FAA  has  decided  not  to 
expand  the  requirement. 

19.  Summary  of  Economic  Comments 

This  section  summaries  the  economic 
comments  and  the  FAA's  responses.  A 


detailed  discussion  of  these  comments 
and  responses  is  contained  in  the  full 
regulatory  evaluation  in  the  docket  for 
this  final  rule. 

a.  Comments  related  to  extending 
criminal  background  checks  for 
screeners.  Two  commenters  state  that 
the  FAA's  use  of  54  days  for  the  length 
of  time  to  perform  fingerprint  checks 
was  underestimated.  These  commenters 
believe  that  the  actual  length  of  time  is 
longer,  and  should  be  reflected  in  the 
costs. 

Two  commenters  also  state  that  the 
assumption,  based  on  the  historical 
record,  that  only  0.4%  of  the  applicants 
would  need  to  be  fingerprinted  and  a 
negligible  amount  would  have  a  prior 
criminal  conviction  was  inaccurate.    • 
These  commenters  believe,  based  on 
personal  experience,  that  both  estimates 
should  be  higher. 

One  conunenter  believes  that  the 
estimate  of  $55  for  total  staff  time  and 
supplies  is  too  low,  given  all  that  is 
required. 

"Two  commenters  request  that  the 
FAA  make  clear  who  is  paying  the  cost 
of  fingerprint  processing  and  that  the 
local  FAA  offices  are  charging  the 
correct  rate. 

One  commenter,  a  catering  company, 
does  not  believe  that  escorting  a  new 
hire  for  more  than  30  days  is  viable. 
Another  conunenter,  representing  an 
airport,  says  that  if  the  verbiage  on 
criminal  l^story  background  check 
document  forms  is  changed,  there 
would  be  increased  costs  due  to 
paperwork  changes. 

FAA  Response:  The  FAA  cannot 
consider  each  airport's  turnaround  time 
individually,  and  will  continue  to  use 
the  national  average  for  purposes  of 
costing  the  rule.  "iTbe  FAA  agrees  that  a 
54  day  processing  time  is  too  long,  but 
has  no  means  at  its  disposal  to  shorten 
it. 

The  rates  used,  of  0.4%  and  0.0%, 
were  based  on  a  review  of  the  data  on 
the  results  of  the  first  eight  months  of 
the  ciurent  §§  107.31  and  108.33,  fi-om 
February  through  September  1996. 
Neither  commenter  submitted  any  data 
or  documentation  showing  rates 
different  than  these,  so  the  FAA  will 
continue  to  use  these  rates. 
.  Much  of  what  the  commenter  believes 
should  be  considered  are  not  required; 
the  economic  analysis  costed  out  those 
parts  of  the  proposed  rule  that  would 
add  cost. 

Regarding  who  pays  what  section  of 
the  cost  of  fingerprinting,  the  FAA  is 
required  by  Executive  Order  to  look  at 
all  costs  to  society  and  made  clear,  in  its 
analysis,  who  would  pay  what.  With 
regards  to  the  cost  of  the  criminal  record 
checks,  the  FAA-does  not  have  control 
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over  the  cost  of  this  process,  so 
everyone  needing  fingerprinting  would 
pay  the  same  standard  rate. 

With  regards  to  escorting  employees, 
the  FAA  IraUeves  that  conditions  and 
requirements  would  be  different  for 
screeners  than  for  caterer  employees 
and  that  the  abiUty  for  a  screener  to 
work  supervised  would  be  viable  past 
30  days.  There  are  no  dociunent  title 
requirements  in  the  Regulations;  hence, 
there  would  be  no  requirement  to 
change  any  verbiage  on  the  forms. 

b.  Comments  related  to  removing  the 
exemption  that  substitutes  a  U.S. 
Customs  Service  (USCS)  background 
check  for  a  check  based  on  the 
requirements.  A  trade  organization 
states  that  some  airports  report  that  up 
to  60%  of  air  carrier  employee  SIDA 
access  media,  plus  a  much  smaller 
percent  of  airport  employees,  were 
authorized  through  acceptance  of  the 
USCS  background  check.  Accordingly, 
this  change  could  be  costly. 

FAA  Response:  The  FAA  called  for 
comments  on  the  number  of  airport 
employees  who  cvurently  were  granted 
unescorted  access  due  to  a  backgroimd 
check  from  the  USCS.  This  was  the  only 
response,  and  is  too  vague  to  help 
project  cost  data.  There  will  be  no 
ad<htional  costs  due  to  removing  this 
exception. 

c.  Comments  related  to  the 
requirement  that  the  airport  operators 
and  air  carriers  review  the  employee 
background  documentation  of  their  own 
employees  as  well  as  any  appropriate 
contractors  or,  in  the  case  of  airports, 
airport  users.  Foxu  commenters  state 
that  the  requirement  for  specific  airport 
personnel  to  review  the  employment 
history  check  documentation  would 
increase  their  paperwork  requirements, 
and  would  require  hiring  of  more 
employees  and  finding  additional 
storage  space. 

There  were  several  comments  on  the 
assiunption  (in  the  econ(Hnic  analyses) 
that  5%  of  all  employment  history 
investigations  would  be  checked.  These 
commenters  beUeve  that  the  FAA 
underestimated  total  costs,  in  part  due 
to  a  belief  that  the  actual  amoimt 
checked  would  be  greater  than  5%  as 
airports  would  want  to  check  employees 
and  avoid  potential  UablUty  problems. 

One  commenter  contends  that  the 
costs  associated  with  collecting  and 
filing  records  should  be  in  the  cost 
analysis,  but  are  not. 

FAA  Response:  The  final  rule  will 
allow  for  the  option  that  the  airport  user 
could  hold  the  required  paperwork  for 
their  employees;  this  would  reUeve  the 
airport  operator  from  having  to 
maintain,  collect,  and  process  the  entire 
employment  background  investigation 


file  for  each  employee.  Hence,  airports 
will  not  need  to  hire  additional 
personnel  or  find  additional  storage 
space  to  handle  these  files. 

It  is  possible  that  the  audit  rate  could 
be  higher  than  5%  for  some  airports;  the 
FAA  used  an  estimated  5%  as  an 
average  for  all  airports  and  calculated 
costs  accordingly.  This  5%  appUes  to  all 
persons  with  imescorted  access  who 
had  been  subject  to  an  employment 
background  check,  and  not  all  persons 
with  imescorted  access  on  file.  There 
would  be  no  potential  Uability 
responsibility  should  an  incident  occur 
since  airport  operators  are  not  fully 
responsible  for  the  compliance  of  the 
airport  user. 

The  airport  user  or  the  airport  would 
be  filing  these  papers  in  their  file 
cabinets  anyway,  so  there  would  be  no 
additional  cost. 

d.  Comments  related  to  the  FAA's 
NPRM  economic  analysis.  A  trade 
organization  claims  that  it  is  difficult  to 
know  for  certain  what  variables  were 
included  in  the  economic  analysis, 
particularly  as  they  refer  to  the  costs  of 
the  employment  verification  process  fw 
screeners.  This  same  organization  states 
that  the  assumed  annual  growth  rate 
and  salaries  for  screeners  are  &r  too  low 
given  the  intent  to  add  new  explosive 
detection  technologies  at  airports. 

An  airport  commenter  is  concerned 
that  the  FAA's  costs  did  not  Include  the 
additional  costs  airports  must  incur  to 
fulfill  §107.31  costs. 

FAA  Response:  FAA's  economic 
analysis  makes  it  very  clear  what 
administrative  costs  are  included,  taking 
into  account  two  hours  of  a  paperwork/ 
clerk  specialist  and  one  third  of  an  hour 
of  airport  or  air  carrier  supervisor 
designee.  The  FAA  agrees  that  the 
advanced  skills  required  for  explosives 
detection  technology  will  mean  higher 
salaries  and  an  increase  in  the  overall 
demand  for  and  career  development 
growth  rate  of  these  screeners  vls-a-vls 
other  screeners.  This  information  is 
included  in  the  data  used  to  calculate 
the  costs  of  this  rule. 

All  costs  connected  writh  §  107.31 
were  captured  in  the  analysis  of  the 
final  rule  for  Unescorted  Access 
Privilege  {60  FR  51854)  that  went  into 
effect  on  January  31, 1996.  This  rule 
seeks  to  cover  Individuals  not  covered 
by  §  107.31,  and  so  the  costs  for  this  rule 
are  separate. 

Economic  Surrrniary 

Proposed  and  final  rule  changes  to 
Federal  regulations  must  imdergo 
several  economic  analyses.  First, 
Executive  Order  12866  directs  that  each 
Federal  agency  shall  propose  or  adopt  a 
regidation  only  upon  a  reasoned 


determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  smfdl  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  the  final  rule  would 
generate  benefits  that  justify  its  costs 
and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order  or  £)epartment  of  Transportation 
Regulatory  PoUcies  and  Procedures.  The 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
and  will  not  constitute  a  barrier  to 
international  trade.  In  addition,  this  rule 
does  not  contain  any  Federal 
intergovernmental  mandates,  but  does 
contain  a  private  sector  mandate. 
However,  because  expenditures  by  the 
private  sector  will  not  exceed  $100 
million  annuaUy,  the  requirements  of 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Cost  of  Compliance 

The  FAA  has  performed  an  analysis  of 
the  expected  costs  and  benefits  of  this 
regulation.  In  this  analysis,  the  FAA 
estimated  costs  for  a  10-year  period, 
fit>m  1999  through  2008.  As  required  by 
the  Office  of  Management  and  Budget 
(OMB),  the  present  value  of  this  stream 
was  calculated  using  a  discount  bctor  of 
7  i>ercent.  All  costs  in  this  analysis  are 
in  1997  dollars. 

The  FAA  estimates  that  in  1999,  there 
will  be  15,600  screeners  and  screener 
supervisors  affected  by  this  rule, 
comprised  of  1,400  checkpoint  security 
supervisors  (CSS),  100  shift  supervisors, 
and  14,100  screeners.  The  analysis 
assumes  loaded  hourly  wages  (i.e.,  with 
fringe  benefits)  of  $6.25  for  screeners, 
$7.31  for  CSS's.  and  $11.00  for  shift 
supervisors.  Industry  sources  report,  on 
average,  anniml  tiunovers  of  110%  for 
all  screeners,  85%  for  CSS's.  and  20% 
for  shift  supervisors.  This  turnover  rate, 
of  course,  will  vary  by  airport  and 
location.  Given  the  difficulty  of 
discerning  the  actual  turnover  rates  at 
individual.airports,  the  FAA  has  opted 
to  use  these  tiunover  rates  for  the  entire 
industry.  In  addition,  the  FAA  assumes 
that  the  number  of  screeners  will  grow 
at  an  annual  rate  of  1.5%. 

There  are  three  cost  components  that 
need  to  be  considered.  These  involve 
the  fee  for  processing  fingerprints;  the 
tin^e  for  a  paperwork/clerk  speciaUst  to 
take  the  fingerprints,  do  the  requisite 
paperwork,  and  mall  the  forms;  and  the 
need  for  this  employee  to  be  supervised. 
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Currently,  a  fingerprint  check  takes, 
on  average,  54  days  to  be  processed. 
Ehuing  this  time  period,  this  particular 
employee,  if  hired,  will  need  to  be 
supervised.  This  employee's 
productivity  vnll  be  low  for  he  or  she 
will  not  be  able  to  exercise  any 
independent  judgment;  all  screened 
baggage  will  also  need  to  be  checked  by 
this  employee's  supervisor,  and  this 
employee  will  not  be  able  to  do  tasks 
such  as  using  the  metal  detector  or  hand 
wand,  or  perform  a  physical  search.  On 
the  other  hand,  at  times,  this  employee 
might  be  doing  tasks  that  do  not  need 
100%  attention  from  a  supervisor. 
Accordingly,  the  FAA  will  use  a  15% 
productivity  rate  in  this  analysis. 

The  alternative  will  be  to  delay  hiring 
the  employee  until  the  results  of  the 
fingerprint  check  come  back.  Given  the 
high  turnover  rate  of  screeners,  there  is 
a  good  likelihood  at  many  locations  that 
this  person  can  then  be  hired  based  on 
another  job  opening. 

The  FAA  examined  the  cost  of  both  of 
these  alternatives.  The  lower  cost 
alternative  will  be  to  delay  hiring  this 
person  until  the  fingerprint  chedk 
results  retiun;  in  such  a  situation,  the 
only  costs  will  be  the  costs  of 
fingerprinting  the  employee.  The  higher 
cost  alternative  will  be  to  hire  this 
person,  have  this  person  supervised, 
and  pay  them  even  though  their 
productivity  will  be  low.  Screeners  will 
be  supervised  by  another  screener,  at  a 
total  cost  of  about  $1,925  per  hire  for  the 
54  day  period.  CSS's  will  be  supervised 
by  another  CSS,  at  a  total  cost  of  about 
$2,250  per  hire  for  the  54  day  period. 

The  ciurent  processing  fee  for  a 
fingerprint  investigation  is  $28;  the  FAA 
has  been  paying  the  difference  between 
that  and  the  current  published  fee  of 
$24.  Under  this  final  rule,  employers 
and/or  employees  will  pay  the  entire 
cost  (with  employees  proscribed  from 
handling  the  fingerprint  cards),  while 
the  FAA  will  no  longer  pay  the  $4 
difference.  Hence  these  incremental 
changes  cancel  each  other  out. 

Since  January  31, 1996,  all  applicants 
for  specific  jobs  requiring  imescorted 
access  have  been  subject  to  a  criminal 
background  history  check;  the  FAA 
collected  data  on  the  results  of  the  first 
eight  months  of  these  appUcants.  Of  the 
applications  that  were  processed,  0.4% 
of  applicants  needed  to  be  fingerprinted. 
In  addition,  almost  none  had  a  prior 
criminal  conviction  which  disqualified 
th«n.  In  the  absence  of  other 
information,  the  FAA  will  use  these 
percentages  (0.4%  and  0.0%, 
respectively)  in  estimating  the  costs  of 
this  final  rule.  Due  to  both  the  growth 
rate  in  screeners  and  the  annual 
turnover  rates,  the  FAA  estimates  that 


the  ten-year  costs  for  the  criminal 
history  background  check  portion  of  this 
final  rule  will  range  from  $38,800  (net 
present  value,  $33,300)  to  $1.16  million 
(net  present  value,  $804,100),  again,  the 
latter  cost  including  the  cost  of 
supervision. 

The  FAA,  in  removing  the  USCS 
exemption  in  §  107.31(m),  has  made  it 
clear  that  those  individuals  who  were 
granted  unescorted  access  based  on  the 
Customs  background  check  prior  to  the 
effective  date  of  this  rule  will  be 
grandfathered.  Hence,  no  employee  who 
received  unescorted  access  based  on  a 
background  check  bom  USCS  will  have 
to  undergo  a  new  check,  and  there  will 
be  no  costs  associated  with  the  removal 
of  this  exception. 

This  amendment  will  add  a  new 
requirement  that  will  require  the  airp>ort 
operators  and  air  carriers  to  review  the 
employment  background  documentation 
of  their  own  employees  as  well  as  any 
appropriate  contractors  or,  in  the  case  of 
airports,  airport  users.  They  will  need  to 
develop  and  carry  out  processes  by 
which  they  will  examine  the  accvuacy 
and  completeness  of  the  employment 
background  investigations  being 
accomplished  on  all  of  all  fisted  parties. 

The  actual  percentage  to  be  audited 
may  vary  by  eiirport  and  air  carrier  and 
will  be  included  in  each's  security 
program.  The  FAA  assumes  that,  on 
average,  5  percent  of  all  employment 
background  investigations  will  be 
checked.  The  average  check  will  involve 
a  paperwork/clerk  specialist  going 
through  the  employee's  application  and 
checking  to  make  sure  that  all  items 
were  acciuate.  The  FAA  estimates  that 
the  average  investigation  will  cost 
approximately  $58. 

Based  on  the  number  of  employees  at 
airports  with  imescorted  access 
privileges,  specific  employee  growth 
rates,  and  annual  attrition  rates,  the 
FAA  calculates  ten  year  costs  for  the 
airports  to  be  $3.96  million  (net  present 
value,  $2.72  million).  Meanwhile,  the 
air  carriers  will  need  to  run  checks  on 
the  screeners  and  screener  supervisors 
that  are  hired  during  this  time  period. 
The  ten-year  costs  for  the  air  carriers 
Sinn  to  $524,700  (net  present  value, 
$365,500). 

The  ten-year  cost  of  this  rule  will 
range  from  $4.53  million  (net  present 
value,  $3.12  million)  to  $5.64  miUion 
(net  present  value,  $3.89  million). 

Analysis  of  Benefits 

The  purpose  of  this  final  rule  is  to 
enhance  aviation  secvuity.  The  primary 
benefit  of  the  rule  will  be  increased 
protection  to  Americans  and  others 
traveling  on  U.S.  domestic  air  carrier 
flights  from  acts  of  terrorism.  The 


changes  envisioned  in  this  rule  are  an 
integral  part  of  the  total  program  needed 
by  the  airports,  air  carriers,  and  the  FAA 
to  prevent  a  criminal  or  terrorist 
incident  in  the  future. 

Since  the  mid-1980's,  the  major  goals 
of  aviation  security  have  been  to  prevent 
bombing  and  sabotage  incidents. 
Preventing  an  explosive  or  incendiary 
device  from  getting  on  board  an  airplane 
is  one  of  the  major  lines  of  defense 
against  an  aviation-related  criminal  or 
terrorist  act.  The  individuals  covered  by 
this  final  rule  play  a  major  role  in 
preventing  such  occurrences.  It  is 
essential  that  potential  employees  that 
may  have  criminal  records  or 
questionable  backgrounds  be 
investigated,  and,  if  certain  conditions 
are  met,  denied  the  opportunity  to 
conduct  security-related  activities.  Such 
individuals  could  definitely  be  a  threat 
to  aviation  security. 

In  1996,  both  Congress  and  the  White 
House  Commission  on  Aviation  Safety 
and  Seciuity  recommended  further 
specific  actions  to  increase  aviation 
sectirity.  The  Commission  stated  that  it 
believes  that  the  threat  against  civil 
aviation  is  changing  and  growing,  and 
recommended  that  the  federal 
government  commit  greater  resources  to 
improving  aviation  seciuity.  President 
Clinton,  in  July  1996,  declared  that  the 
threat  of  both  foreign  and  domestic 
terrorism  to  aviation  is  a  national  threat. 
The  U.S.  Congress  recognized  this 
growing  threat  in  the  Federal  Aviation 
Reauthorization  Act  of  1996  by:  (1) 
authorizing  money  for  the  purchase  of 
specific  anti-terrorist  equipment  and  the 
hiring  of  extra  seciuity  personnel;  and 
(2)  requiring  the  FAA  to  promulgate 
additional  security-related  regulations 
including  this  current  rulemaking 
action. 

The  cost  of  a  catastrophic  terrorist  act 
can  be  estimated  in  terms  of  lives  lost, 
property  damage,  decreased  public 
utilization  of  air  transportation,  etc.  The 
most  deadly  and  expensive  example  of 
the  type  of  event  that  aviation  security 
is  trying  to  prevent  is  the  Pan  Am  103 
tragedy  over  Lockerbie,  Scotland.  Since 
the  benefits  of  this  rule  will  apply 
primarily  to  domestic  flights,  which  are 
flown  primarily  by  narrow-bodied 
airplanes,  rather  than  international 
flights,  which  are  flown  primarily  by 
wide-bodied  airplanes,  the  FAA 
examined  the  costs  associated  with  this 
catastrophe  as  they  will  apply  to  a 
domestic  tragedy.  A  conservative 
estimate  of  these  costs  is  $832.4  million. 
This  high  cost  underscores  the 
consequences  of  not  taking  prudent 
seciuity-related  steps. 

Some  benefits  can  be  quantified — 
prevention  of  fatalities  and  injuries  and 
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the  loss  of  aircraft  and  other  property. 
Other  benefits  are  no  less  important,  but 
are  probably  impossible  to  quantify — 
the  perception  of  improved  security  on 
the  part  of  the  traveling  pubUc,  and 
general  gains  for  the  U.S.  attributable  to 
the  commitment  to  enhance  aviation 
seouity. 

Comparison  of  Costs  and  Benefits 

The  ten-year  cost  of  this  rule  would 
range  from  $4.53  milUon  (net  present 
value,  $3.12  miUion)  to  $5.64  milUon 
(net  present  value,  $3.89  miUion).  This 
cost  needs  to  be  compared  to  the 
possible  tragedy  that  could  occiu  if  a 
bomb  or  some  other  incendiary  device 
were  to  get  onto  an  airplane  and  cause 
an  explosion.  Recent  Wstory  not  only 
points  to  Pan  Am  103 's  explosion  over 
Locketbie.  Scotland,  but  also  the 
potential  of  up  to  twelve  American 
airplanes  being  blown  up  in  Asia  in 
early  1995.  While  the  specific  points  in 
this  regulation  may  not,  by  themselves, 
have  been  factors  in  the  occurrence  of 
Pan  Am  103  or  the  prevention  of  the 
culmination  of  the  conspiracy  in  Asia, 
these  potential  devastating  costs 
emphasize  the  consequences  of  not 
taking  sensible  security-related  steps. 

Congress  has  mandated  that  the  FAA 
promidgate  these  regidations.  Congress, 
which  reflects  the  will  of  the  American 
public,  has  determined  that  this 
regulation  is  in  the  best  interest  of  the 
nation.  Because  this  regulation  reflects 
the  will  of  the  American  people,  and 
becaiise  its  cost  is  low  compared  to  the 
potential  catastrophe  of  a  single  bomb 
explosion  on  an  airplane,  the  FAA  finds 
this  rule  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  RegxUatory  FlexibiUty  Act  of  1980 
estabUshes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  nde 
and  of  appUcable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  adiieve  that  principle, 
the  Act  requires  agencies  to  soUcit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jmisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 


regulatory  flexibiUty  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  shoidd  be  clear. 

Security  Screening  Companies 

This  rule  will  affect  companies  that 
perform  security  screening  as  well  as 
specific  airports.  There  are  currently  58 
companies  that  provide  security 
screening  services;  32  of  these  are  small 
entities.  To  estimate  the  annual  cost 
impact  for  each  screening  company,  the 
FAA  calcidated  what  the  maximum 
umual  cost  of  the  regulations  will  be 
per  screener  over  the  time  period 
examined  by  this  analysis,  $11.66,  and 
multipUed  by  the  number  of  screeners 
that  that  company  has.  Based  on  these 
calculations,  the  FAA  concludes  that 
the  costs  are  "de  minimus"  on  all  but 
four  small  entities;  the  highest  cost  for 
these  four  small  entities  is  $5,000. 

Airports 

The  airports  covered  by  this  rule  are 
those  that  are  regularly  served  by 
scheduled  passenger  aircraft  operations 
having  airplanes  with  a  passenger 
seating  configuration  of  greater  than  60 
seats,  are  subject  to  screening  programs 
defined  in  the  current  §  108.5,  and  are 
required  to  have  an  Airport  Security 
Program  (ASP)  under  the  current 
§  107.3(b).  There  are  74  such  airports 
that  have  over  2  million  people 
screened  per  year  and  185  such  airports 
that  have  less  than  2  million  people 
screened  per  year. 

Part  107  affects  airports  classified 
under  Standard  hidustrial  Classification 
(SIC)  4582.  The  SBA's  small  entity  size 
standards  criterion  define  a  small 
airport  as  one  owned  by  a  coimty,  city, 
town  or  other  jiuisdiction  having  a 
population  of  49,999  or  less.  If  two  or 
more  towns,  cities,  or  counties  operate 
an  airport  jointly,  the  population  size  of 
each  are  totaled  to  determine  whether 
that  airport  is  small.  In  addition,  all 
privately  owned,  public-use  airports  are 
considered  small. 

The  most  recent  population  data  for 
cities,  counties,  and  states  is  taken  from 
the  1990  Census  and  this  was  used  to 
determine  the  population  of  the 
appropriate  jurisdiction.  Thirty-seven  of 
the  259  airports  that  meet  the  above 
definition  are  owned  by  jurisdictions 
with  populations  less  than  50,000.  Each 


of  these  has  less  than  2  miUion  person 
screenings  per  year.  As  discussed  above, 
an  average  of  554  employees  have 
unescorted  access  privileges  at  each  of 
these  airports  at  the  end  of  1996.  The 
average  one  year  cost  for  any  such 
airport  is  $215. 

Conclusion 

The  FAA  conducted  the  required 
review  of  this  amendment  and 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  pursuant  to  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  605(b).  the 
Federal  Aviation  Administration 
certifies  that  this  rule  wdU  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities. 

International  Trade  Impact  Statement 

In  accordance  with  the  Office  of 
Management  and  Budget  memorandum 
dated  March  1983,  federal  agencies 
engaged  in  rulemaking  activities  are 
required  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  Since  both  domestic  and 
international  air  carriers  use  screeners, 
this  final  rule  change  will  have  an  equal 
effect  on  both.  UnlU^e  domestic  air 
carriers  that  compete  with  foreign  air 
carriers,  domestic  airports  are  not  in 
competition  with  foreign  airports.  For 
this  reason,  a  trade  impact  assessment  is 
not  be  applicable  for  domestic  airports. 

Unfunded  Mandates  Determination 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22. 1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjiisted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State. 
local,  and  tribal  governments  on  a 
"significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  wiU  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  milUon  (adjusted  annuaUy  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  estabUshing  any  regulatory 
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requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  final  rule  does  not  contain  any 
Federal  intergovernmental  mandates  or 
private  sector  mandates. 

Federalism  Implications 

These  regulations  do  not  have 
substantial  direct  effects  on  the  states,  or 
on  the  relationship,  or  distribution  of 
power  and  responsibilities,  between  the 
Federal  Government  and  the  states. 
Thus,  in  accordance  with  the  federaUsm 
principles  and  poUcymaking  criteria  of 
Executive  Order  13083,  this  agency  has 
determined  that  no  federalism 
implications  exist  necessitating  a 
Federalism  Consultation. 

International  Gvil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Qvil  Aviation,  it  is  FAA  poUcy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
finds  no  corresponding  International 
Qvil  Aviation  Organization  regulations 
or  Joint  Aviation  Regulations;  therefore, 
no  differences  exist. 

Paperwork  Reduction  Act 

Under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Management  and  Budget  has 
approved  the  information  collection 
burden  for  this  rule  and  assigned  it 
0MB  Approval  Number  2120-0628. 

List  of  Subjectsjn  14  CFR  Parts  107  and 
108 

Air  carriers.  Air  transportation. 
Airlines,  Airplane  operator  security. 
Aviation  safety.  Reporting  and 
recordkeeping  requirements,  Security 
measures,  Transportation,  Weapons. 

The  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  107  and  108  of  Title  14, 
Code  of  Federal  RegiUations  (14  CFR 
parts  107  and  108)  as  follows: 

PART  107— AIRPORT  SECURITY 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  5103. 40113, 
40119,  44701-44702,  44706,  44901-44905. 
44907,  44913-44914,  44932,  44935-44936, 


46105,  Sec.  306.  Pub.  L.  104-264, 110  Stat. 
3213. 

2.  Section  107.31  is  revised  to  read  as 
follows: 

§  1 07.31    Employment  history,  vertflcation 
and  criminal  history  records  checks. 

(a)  Scope.  On  or  after  January  31, 
1996,  this  section  appUes  to  all  airport 
operators;  airport  users;  individual 
currently  having  unescorted  access  to  a 
security  identification  display  area 
(SIDA)  that  is  identified  by  §  107.25;  all 
individuals  seeking  authorization  for,  or 
seeking  the  authority  to  authorize  others 
to  have,  unescorted  access  to  the  SIDA; 
and  each  airport  user  and  air  carrier 
making  a  certification  to  an  airport 
operator  pursuant  to  paragraph  (n)  of 
this  section.  An  airport  user,  for  the 
purposes  of  §  107.31  only,  is  any  person 
making  a  certification  imder  this  section 
other  than  an  air  carrin-  subject  to 
§108.33. 

(b)  Employment  history  investigations 
required.  Except  as  provided  in 
paragraph  (m)  of  this  section,  each 
airport  operator  must  ensure  that  no 
individual  is  granted  authorization  for, 
or  is  granted  authority  to  authorize 
others  to  have,  vmescorted  access  to  the 
SIDA  unless  the  following  requirements 
are  met: 

(1)  The  individual  has  satisfactorily 
undergone  Part  1  of  an  employment 
history  investigation.  Part  1  consists  of 
a  review  of  the  previous  10  years  of 
employment  history  and  verification  of 
the  5  employment  years  preceding  the 
date  the  appropriate  investigation  is 
initiated  as  provided  in  paragraph  (c)  of 
this  section;  and 

(2)  If  required  by  paragraph  (c)(5)  of 
this  section,  the  individual  has  satisfied 
Part  2  of  the  employment  history 
investigation.  Part  2  is  the  process  to 
determine  if  the  individual  has  a 
criminal  record.  To  satisfy  Part  2  of  the 
investigation  the  criminal  record  check 
must  not  disclose  that  the  individual 
has  been  convicted  or  found  not  guilty 
by  reason  of  insanity,  in  any 
jurisdiction,  during  the  10  years  ending 
on  the  date  of  such  investigation,  of  any 
of  the  crimes  listed  below: 

(i)  Forgery  of  certificates,  false 
marking  of  aircraft,  and  other  aircraft 
registration  violation,  49  U.S.C.  46306; 
.  (ii)  Interference  with  air  navigation, 
49  U.SiC.  46308; 

(iii)  Improper  transportation  of  a 
hazardous  material.  49  U.S.C.  46312; 

(iv)  Aircraft  piracy,  49  U.S.C.  46502; 

(v)  Interference  with  flightcrew 
members  or  flight  attendants,  49  U.S.C. 
46504; 

(vi)  Commission  of  certain  crimes 
aboard  aircraft  in  fUght,  49  U.S.C. 
46506; 


(vii)  Carrying  a  weapon  or  explosive 
aboard  aircraft,  49  U.S.C.  46505; 

(viii)  Conveying  false  information  and 
threats,  49  U.S.C.  46507; 

(ix)  Aircraft  piracy  outside  the  special 
aircraft  jurisdiction  of  the  United  States, 
49  U.S.C.  46502(b); 

(x)  Lighting  violations  involving 
transporting  controlled  substances,  49 
U.S.C.  46315; 

(xi)  Unlawful  entry  into  an  aircraft  or 
airport  area  that  serves  air  carriers  or 
foreign  air  carriers  contrary  to 
established  security  requirements,  49 
U.S.C.  46314; 

(xii)  Destruction  of  an  aircraft  or 
aircraft  fadfity,  18  U.S.C.  32; 

(xiii)  Murder; 

(xiv)  Assault  with  intent  to  murder; 

(xv)  Espionage; 

(xvi)  Sedition; 

(xvii)  Kidnapping  or  hostage  taking; 

(xviii)  Treason; 

(xix)  Rape  or  aggravated  sexual  abuse; 

(xx)  Unlawful  possession,  use,  sale; 
distribution,  or  manufacture  of  an 
explosive  or  weapon; 

(xxi)  Extortion; 

(xxii)  Armed  robbery; 

(xxiii)  Distribution  of,  or  mtent  to 
distribute,  a  controlled  substance; 

(xxiv)  Felony  arson;  or 

(xxv)  Conspiracy  or  attempt  to 
commit  any  of  the  aforementioned 
criminal  acts. 

(c)  Investigative  steps.  Part  1  of  the 
employment  history  investigation  must 
be  competed  on  all  persons  listed  in 
paragraph  (a)  of  this  section.  If  required 
by  paragraph  (c)(5)  of  this  section.  Part 
2  of  the  employment  history 
investigation  must  also  be  completed  on 
all  persons  Usted  in  paragraph  (a)  of  this 
section. 

(1)  The  individual  must  provide  the 
following  information  on  an  application 
form: 

(i)  The  individual's  full  name, 
including  any  aUases  or  nicknames. 

(ii)  The  dates,  names,  phone  numbers, 
and  addresses  of  previous  employers, 
writh  explanations  for  any  gaps  in 
employment  of  more  than  12 
consecutive  months,  during  the 
previous  10-year  period. 

(iii)  Any  convictions  during  the 
previous  10-year  period  of  the  crimes 
listed  in  paragraph  (b)(2)  of  this  section. 

(2)  The  airport  operator  or  the  airport 
user  must  include  on  the  appUcation 
form  a  notification  that  the  individual 
will  be  subject  to  an  employment 
history  verification  and  possibly  a 
criminal  records  check. 

(3)  The  airport  operator  or  the  airport 
user  must  verify  the  identity  of  the 
individual  through  the  presentation  of    . 
two  forms  of  identification,  one  of 
which  must  bear  the  individual's 
photograph. 
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(4)  The  airport  operator  or  the  airport 
user  must  verify  the  information  on  the 
most  recent  5  years  of  employment 
history  required  under  paragraph 
(c)(l)(ii)  of  this  section.  Information 
must  be  verified  in  writing,  by 
doounentation,  by  telephone,  or  in 
person. 

(5)  If  one  or  more  of  the  conditions 
(triggers)  Usted  in  §  107.3l(c)(5)(i) 
through  (iv)  exist,  the  employment 
history  investigation  must  not  be 
considered  complete  unless  Part  2  is 
accomplished.  Only  the  airport  operator 
may  initiate  Part  2  for  airport  users 
under  this  section.  Part  2  consists  of  a 
comparison  of  the  individual's 
fingerprints  against  the  fingerprint  files 
of  ^own  criminals  maintained  by  the 
Federal  Bureau  of  Investigation  (FBI). 
The  comparison  of  the  individual's 
fingerprints  must  be  processed  through 
the  FAA.  The  airport  operator  may 
request  a  pheck  of  the  individual's 
fingerprint-based  criminal  record  only  if 
one  or  more  of  the  following  conditions 
exist: 

(i)  The  individual  does  not 
satisfactorily  account  for  a  period  of 
imemployment  of  12  consecutive 
months  or  more  during  the  previous  10- 
year  period. 

(ii)  The  individual  is  unable  to 
support  statements  made  on  the 
application  form. 

fiii)  There  are  significant 
inconsistencies  in  the  information 
provided  on  the  application. 

(iv)  Information  becomes  available  to 
the  airport  operator  or  the  airport  user 
during  the  investigation  indicating  a 
possible  conviction  for  one  of  the  crimes 
Usted  in  paragraph  (b)(2)  of  this  section. 

(d)  Individual  notification.  Prior  to 
commencing  the  criminal  records  check, 
the  airport  operator  must  notify  the 
a^ded  individual  and  identify  the 
Airport  Security  Coordinator  as  a 
contact  for  follow-up.  An  individual, 
who  chooses  not  to  submit  fingerprints, 
after  having  met  a  requirement  for  Part 

2  of  the  employment  investigation,  may 
not  be  granted  unescorted  access 
privilege. 

(e)  Fingerprint  processing.  If  a 
fingerprint  comparison  is  necessary 
under  paragraph  (c)(5)  of  this  section  to 
complete  the  employment  history 
investigation  the  airport  operator  must 
collect  and  process  fingerprints  in  the 
following  manner: 

(1)  One  set  of  legible  and  classifiable 
fingerprints  must  be  recorded  on 
fingerprint  cards  approved  by  the  FBI, 
and  distributed  by  the  FAA  for  this 
purpose. 

{2)  The  fingerprints  must  be  obtained 
fiY)m  the  individual  under  direct 
observation  by  the  airport  operator  or  a 


law  enforcement  officer.  Individuals 
submitting  their  fingerprints  may  not 
take  possession  of  their  fingerprint  card 
after  they  have  been  fingerprinted. 

(3)  The  identity  of  the  individual 
must  be  verified  at  the  time  fingerprints 
are  obtained.  The  individual  must 
present  two  forms  of  identification,  one 
of  which  must  bear  the  individual's 
photc^aph. 

(4)  The  fingerprint  card  must  be 
forwarded  to  the  FAA  at  the  location 
specified  by  the  Administrator. 

(5)  Fees  for  the  processing  of  the 
criminal  record  checks  are  due  upon 
apphcation.  Airport  operators  must 
submit  payment  through  corporate 
check,  cashier's  check,  or  money  order 
made  payable  to  "U.S.  FAA,"  at  the 
designated  rate  for  each  fingerprint  card. 
Combined  payment  for  multiple 
appUcations  is  acceptable.  The 
designated  rate  for  processing  the 
fingerprint  cards  is  available  from  the 
local  FAA  security  office. 

(fl  Determinaiton  of  arrest  status.  In 
conducting  the  criminal  record  checks 
required  by  this  section,  the  airport 
operator  must  not  consider  the 
employment  history  investigation 
complete  unless  it  investigates  arrest 
information  for  the  crimes  listed  in 
paragraph  (b)(2)  of  this  section  for 
which  no  disposition  has  been  recorded 
and  makes  a  determination  that  the 
arrest  did  not  result  in  a  disquaUfying 
conviction. 

(g)  Availability  and  correction  of  FBI 
records  and  notification  of 
disqualification.  (1)  At  the  time  Part  2 
is  initiated  and  the  fingerprints  are 
collected,  the  airport  operator  must 
notify  the  individual  that  a  copy  of  the 
criminal  record  received  from  the  FBI 
will  be  made  available  to  the  individual 
if  requested  in  writing.  When  requested 
in  writing,  the  airport  operator  must 
make  available  to  the  individual  a  copy 
of  any  criminal  record  received  from  the 
FBI. 

(2)  Prior  to  making  a  final  decision  to 
deny  authorization  to  an  individual 
described  in  paragraph  (a)  of  this 
section,  the  airport  operator  must  advise 
the  individual  that  the  FBI  criminal 
record  discloses  information  that  would 
disqualify  him/her  from  receiving 
imescorted  access  and  provide  the 
individual  with  a  copy  of  the  FBI  record 
if  it  has  been  requested. 

(3)  Tbe  airport  operator  must  notify 
an  individual  that  a  final  decision  has 
been  made  to  grant  or  deny  authority  for 
unescorted  access. 

(h)  Corrective  action  by  the 
individual.  The  individual  may  contact 
the  local  jurisdiction  responsible  for  the 
information  and  the  FBI  to  complete  or 
correct  the  information  contained  in 


his/her  record  before  any  final  decision 
is  made,  subject  to  the  following 
conditions: 

(1)  Within  30  days  after  being  advised 
that  the  criminal  record  received  from 
the  FBI  discloses  disqualifying 
information,  the  individual  must  notify 
the  airport  operator,  in  writing,  of  his/ 
her  intent  to  correct  any  information 
believed  to  be  inacciuBte. 

(i)  Upon  notification  by  an  individual 
that  the  record  has  been  corrected,  the 
airport  operator  must  obtain  a  copy  of 
the  revised  FBI  record  prior  to  makii^ 
a  final  determination. 

(2)  If  not  notification  is  received 
within  30  days,  the  airport  operator  may 
make  a  final  determination. 

(i)  Limits  on  dissemination  of  results. 
Criminal  record  information  provided 
by  the  FBI  must  be  used  solely  for  the 
purposes  of  this  section,  and  no  person 
may  disseminate  the  results  of  a 
criminal  record  check  to  anyone  other 
than: 

(1)  The  individual  to  whom  the  record 
pertains  or  that  individual's  authorized 
representative; 

(2)  Airport  officials  with  a  need  to 
know;  and 

(3)  Others  designated  by  the 
Administrator. 

(j)  Employment  status  while  awaiting 
criminal  record  checks.  Individuals  who 
have  submitted  their  fingerprints  and 
are  awaiting  FBI  results  may  perform 
work  within  the  SIDA  when  under 
escort  by  someone  who  has  unescorted 
SIDA  access  privileges. 

(k)  Recordkeeping.  (1)  Except  when 
the  airport  operator  has  received  a 
certification  imder  paragraph  (n)(l)  of 
thio  section,  the  airport  operator  must 
physically  maintain  and  control  the  Part 
1  employment  history  investigation  file 
imtil  180  days  after  the  termination  of 
the  individual's  authority  for  imescorted 
access.  The  Part  1,  employment  history 
investigation  file,  must  consist  of  the 
following: 

(i)  The  application; 

(ii)  The  employment  verification 
information  obtained  by  the  employer: 

(iii)  The  names  of  those  bom  whom 
the  employment  verification 
information  was  obtained; 

(iv)  The  date  and  the  method  of  how 
the  contact  was  made;  and 

(v)  Any  other  information  as  required 
by  the  Administrator. 

(2)  The  airport  operator  must 
physically  maintain,  control  and  when 
appropriate  destroy  Part  2,  the  criminal 
record,  for  each  individual  for  whom  a 
fingerprint  comparison  has  been 
completed.  Part  2  must  be  maintained 
for  180  days  after  the  termination  of  the 
individual's  authority  for  unescorted 
access.  Only  direct  airport  operator 
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employees  may  carry  out  this  criminal 
record  file  responsibility.  The  Part  2 
criminal  record  file  must  consist  of  the 
following: 

(i)  The  criminal  record  received  bom 
the  FBI  as  a  result  of  an  individual's 
fingerprint  comparison;  or 

(ii)  Information  that  the  check  was 
completed  and  no  record  exists. 

(3)  The  files  required  by  this  section 
must  be  maintained  in  a  manner  that  is 
acceptable  to  the  Administrator  and  in 
a  mannm  that  protects  the 
confidentiality  of  the  individual. 

(1)  Continuing  responsibilities.  (1)  Any 
individual  authorized  to  have 
unescorted  access  privileges  or  who 
may  authorize  others  to  have  unescorted 
access,  who  is  subsequently  convicted 
of  any  of  the  crimes  listed  in  paragraph 
(b)(2)  of  this  section  must,  within  24 
hours.  rep<»t  the  conviction  to  the 
airport  operates  and  surrender  the  SIDA 
access  medium  to  the  issuer. 

(2)  If  information  becomes  available  to 
the  airport  operator  or  the  airport  user 
indicating  that  an  individual  with 
tmescorted  access  has  a  possible 
conviction  for  one  of  the  disqualifying 
crimes  in  paragraph  (b)(2)  of  this 
section,  the  airport  operator  must 
determine  the  status  of  the  conviction. 

If  a  disqualifying  conviction  is 
confirmed  the  airport  operator  must 
withdraw  any  authority  granted  under 
this  section. 

(m)  Exceptions.  Notwithstanding  the 
requirements  of  this  section,  an  airport 
operatOT  may  authorize  the  following 
individuals  to  have  imescorted  access, 
or  to  authorize  others  to  have 
unescorted  access  to  the  SIDA: 

(1)  An  employee  of  the  Federal 
government  or  a  state  or  local 
government  (including  a  law 
enforcement  officer)  who,  as  a  condition 
of  employment,  has  been  subjected  to  an 
employment  investigation  which 
includes  a  criminal  record  check. 

(2)  A  crewmember  of  a  foreign  air 
carrier  covered  by  an  alternate  security 
arrangement  in  the  foreign  air  carrier's 
approved  security  program. 

(3)  An  individual  who  has  been 
continuously  employed  in  a  position 
requiring  unescorted  access  by  another 
airport  operator,  airport  user  or  air 
carrier. 

(4)  Those  persons  who  have  received 
access  to  a  U.S.  Customs  secured  area 
prior  to  November  23, 1998. 

(n)  Investigations  by  air  carriers  and 
airport  users.  An  airport  operator  is  in 
compliance  with  its  obUgation  under 
paragraph  (b)  of  this  section,  as 
appUcable,  when  the  airport  operator 
accepts  for  each  individual  seeking 
unescorted  access  one  of  the  following: 


(1)  Certification  fit>m  an  air  carrier 
subject  to  §  108.33  of  this  chapter 
indicating  it  has  compUed  with 

§§  108.33  of  this  chapter  for  the  air 
carrier's  employees  and  contractors 
seeking  unescorted  access;  or 

(2)  Certification  from  an  airport  user 
indicating  it  has  complied  with  and  will 
continue  to  comply  with  the  provisions 
Usted  in  paragraph  (p)  of  this  section. 
The  certification  must  include  the  name 
of  each  individual  for  whom  the  airport 
user  has  conducted  an  employment 
history  investigation. 

(0)  Airport  operator  responsibility. 
The  airport  operator  must: 

(1)  Pnor  to  the  acceptance  of  a 
certification  from  the  airport  user,  the 
airport  operator  must  conduct  a 
preliminary  review  of  the  file  ha  each 
individual  listed  on  the  certification  to 
determine  that  Part  1  has  been 
completed. 

(2)  Designate  the  airport  security 
coordinator  (ASC).  in  the  security 
program,  to  be  resptmsible  for  reviewing 
the  results  of  the  airport  employees'  and 
airport  users'  employment  history 
investigations  and  for  destroying  the 
criminal  record  files  when  their 
maintenance  is  no  longer  required  by 
paragraph  (k)(2)  of  this  section; 

(3)  Designate  the  ASC,  in  the  security 
program,  to  serve  as  the  contact  to 
receive  notification  from  individuals 
applying  for  unescorted  access  of  their 
intent  to  seek  correction  of  their  FBI 
criminal  record;  and 

(4)  Audit  the  employment  history 
investigations  performed  by  the  airport 
operator  in  accordance  with  this  section 
and  those  investigations  conducted  by 
the  airport  users  made  by  certification 
under  paragraph  (n)(2).  The  audit 
program  must  be  set  forth  in  the  airport 
security  program. 

(p)  Airport  user  responsibility. 

(1)  The  airport  user  is  responsible  for 
reporting  to  the  airport  operator 
information,  as  it  becomes  available, 
which  indicates  an  individual  with 
unescorted  access  may  have  a 
conviction  for  one  of  the  disqualifying 
crimes  in  paragraph  (b)(2)  of  this 
section;  and 

(2)  If  the  airport  user  offers 
certification  to  the  airport  operator 
under  paragraph  (n)(2)  of  this  section, 
the  airport  user  must  for  each  individual 
for  whom  a  certification  is  made: 

(i)  Conduct  the  employment  history 
investigation.  Part  1,  in  compUance  with 
paragraph  (c)  of  this  section.  The  airport 
user  must  report  to  the  airport  operator 
if  one  of  the  conditions  in  paragraph 
(C)(5)  of  this  section  exist; 

(ii)  Maintain  and  control  Part  1  of  the 
employment  history  investigation  file  in 
compliance  with  paragraph  (k)  of  this 


section,  imless  the  airport  operator 
decides  to  maintain  and  control  Part  1 
of  the  employment  history  investigation 
file; 

(iii)  Provide  the  airport  operator  and 
the  FAA  with  access  to  each  completed 
Part  1  employee  history  investigative 
file  of  those  individuals  listed  on  the 
certification;  and 

(iv)  Provide  either  the  name  or  titie  of 
the  individual  acting  as  custodian  of  the 
files,  and  the  address  of  the  location  and 
the  phone  number  at  the  location  where 
the  investigative  files  are  maintained. 

PART  106— AIRPLANE  OPERATOR 
SECURITY 

3.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

AaOortty:  49  U.S.Q  106(g).  5103, 40113, 
40119, 44701-44702, 4470S,  44901-44905. 
44907,  44913-44914,  44932,  44935-44936, 
46105. 

4.  Section  108.33  is  revised  to  read  as 
follows: 

f108.33    EmploymamNlofy.ywIllcrtlon 


(a)  Scope.  The  following  persons  are 
within  the  scope  of  this  section: 

(1)  Each  employee  or  contractor 
emplo]ree  covered  under  a  certification 
made  to  an  airport  operator,  pursuant  to 
§  107.31(n)  of  this  cAapter,  made  on  or 
after  November  23, 1998. 

(2)  Each  individual  ismied  air  carriCT 
identification  media  that  one  or  more 
airports  accepts  as  airport  approved 
media  for  unescorted  access  within  a 
security  identification  display  area 
(SIDA)  as  described  in  §  107.25  of  this 
diaptOT. 

(3)  Each  individual  assigned,  after 
November  23. 1998,  to  perform  the 
following  functions: 

(i)  Screen  passengers  or  propiBrty  that 
will  be  carried  in  a  cabin  of  an  kircraft 
of  an  air  carrier  required  to  screen 
passengers  imder  this  part. 

(ii)  Serve  as  an  immediate  supervisor 
(checkpoint  security  supervisor  (CSS)), 
or  the  next  supervisory  level  (shift  or 
site  supervisor),  to  those  individuals 
described  in  paragraph  (a)(3)(i)  of  this 
section. 

(b)  Employment  history  investigations 
required.  Each  air  carrier  must  ensure 
that,  for  each  individual  described  in 
paragraph  (a)  of  this  section,  the 
following  requirements  are  met: 

(1)  The  individual  has  satisfactorily 
imdergone  Part  1  of  an  employment 
history  investigation.  Part  1  consists  of 
a  review  of  the  previous  10  years  of 
emplojnnent  history  and  verifications  of 
the  5  employment  years  preceding  the 
date  the  employment  history 
investigation  is  initiated  as  provided  in 
paragraph  (c)  of  this  section:  and 
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(2)  If  required  by  paragraph  (c)(5)  of 
this  section,  the  individual  has  satisfied 
Part  2  of  the  employment  history 
investigation.  Part  2  is  the  process  to 
determine  if  the  individual  has  a 
criminal  record.  To  satisfy  Part  2  of  the 
investigation  the  criminal  records  check 
must  not  disclose  that  the  individual 
has  been  convicted  or  found  not  guilty 
by  reason  of  insanity,  in  any 
jurisdiction,  during  the  10  years  ending 
on  the  date  of  such  investigation,  of  any 
of  the  crimes  listed  below: 

(i)  Forgery  of  certificates,  false 
marking  of  aircraft,  and  other  aircraft 
registration  violation,  49  U.S.C.  46306; 
(ii)  Interference  with  air  navigation, 
49  U.S.C.  46308; 

(iii)  Improper  transportation  of  a 
hazardous  material,  49  U.S.C.  46312; 
(iv)  Aircraft  piracy.  49  U.S.C.  46502; 
(v)  Interference  with  flightcrew 
members  or  flight  attendants,  49  U.S.C. 
46504; 

(vi)  Commission  of  certain  crimes 
aboard  airaaft  in  fUght,  49  U.S.C. 
46506; 

(vii)  Carrying  a  weapon  or  explosive 
aboard  aircraft,  49  U.S.C.  46505; 

(viii)  Conveying  false  information  and 
threats.  49  U.S.C.  46507; 

(ix)  Aircraft  piracy  outside  the  special 
aircraft  jurisdiction  of  the  United  States, 
49  U.S.C.  46S02(b); 

(x)  Lighting  violations  involving 
transporting  controlled  substances,  49 
U.S.C.  46315; 

(xi)  Unlawful  entry  into  an  aircraft  or 
airport  area  that  serves  air  carriers  or 
foreign  air  carriers  contrary  to 
established  security  requirements,  49 
U.S.C.  46314; 

(xii)  Destruction  of  an  aircraft  or 
aircraft  facility,  18  U.S.C.  32; 
(xiii)  Miuder; 

(xiv)  Assault  with  intent  to  murder; 
(xv)  Espionage; 
(xvi)  Sedition; 

(xvii)  Kidnapping  or  hosUge  taking; 
(xviii)  Treason; 

(xix)  Rape  or  aggravated  sexual  abuse; 
(xx)  Unhwful  possession,  use,  sale, 
distribution,  or  manufacttue  of  an 
explosive  or  weapon; 
(xxi)  Extortion; 
(xxii)  Armed  robbery; 
(xxiii)  Distribution  of,  or  intent  to 
distribute,  a  controlled  substance; 
(xxiv)  Felony  arson;  or 
(xxv)  Conspiracy  or  attempt  to 
commit  any  of  the  aforementioned 
criminal  acts. 

(c)  Investigative  steps.  Part  1  of  the 
employment  history  investigations  must 
be  completed  on  all  persons  described 
in  paragraph  (a)  of  this  section.  If 
required  by  paragraph  (c)(5)  of  this 
section.  Part  2  of  the  employment 
history  investigation  must  also  be 


completed  on  all  persons  Usted  in 
paragraph  (a)  of  this  section. 

(1)  The  individual  must  provide  the 
foUowing  information  on  an 
application: 

(i)  The  individual's  full  name, 
including  any  aliases  or  nicknames; 

(ii)  The  dates,  names,  phone  niunbers, 
and  addresses  of  previous  employers, 
with  explanations  for  any  gaps  in 
employment  of  more  than  12 
consecutive  months,  during  the 
previous  10-year  period; 

(iii)  Any  convictions  during  the 
previous  10-year  period  of  the  crimes 
listed  in  paragraph  (b)(2)  of  this  section. 

(2)  The  air  carrier  must  include  on  the 
application  form  a  notification  that  the 
individual  will  be  subject  to  an 
employment  history  verification  and 
possibly  a  criminal  records  check. 

(3)  Tne  air  carrier  must  verify  the 
identity  of  the  individual  through  the 
presentation  of  two  forms  of 
identification,  one  of  which  must  bear 
the  individual's  photograph. 

(4)  The  air  carrier  must  verify  the 
information  on  the  most  recent  5  years 
of  employment  history  required  under 
paragraph  (c)(l)(ii)  of  this  section. 
Information  must  be  verified  in  writing, 
by  dociunentation,  by  telephone,  or  in 
pereon. 

(5)  If  one  or  more  of  the  conditions 
(triggere)  listed  in  §  108.33(c)(5)  (i) 
throiigh  (iv)  exist,  the  employment 
history  investigation  must  not  be 
considered  complete  imless  Part  2  is 
accomplished.  Only  the  air  carrier  may 
initiate  Part  2.  Part  2  consists  of  a 
comparison  of  the  individual's 
fingerprints  against  the  fingerprint  files 
of  known  criminals  maintained  by  the 
Federal  Biueau  of  Investigation  (FBI). 
The  comparison  of  the  individual's 
fingerprints  must  be  processed  through 
the  FAA.  The  air  carrier  may  request  a 
check  of  the  individual's  fingerprint- 
based  criminal  record  only  if  one  or 
more  of  the  following  conditions  exist: 

(i)  The  individual  does  not 
satisfactorily  accoimt  for  a  period  of 
unemployment  of  12  consecutive 
months  or  more  during  the  previous  10- 
year  period. 

(ii)  The  individual  is  unable  to 
support  statements  made  on  the 
application  form. 

(iii)  There  are  significant 
inconsistencies  in  the  information 
provided  on  the  application. 

(iv)  Information  becomes  available  to 
the  air  carrier  during  the  investigation 
indicating  a  possible  conviction  for  one 
of  the  crimes  Usted  in  paragraph  (b)(2) 
of  this  section. 

(d)  Individual  notification.  Prior  to 
commencing  the  criminal  records  check, 
the  air  carrier  must  notify  the  affected 


individuals  and  identify  a  point  of 
contact  for  follow-up.  An  individual    - 
who  chooses  not  to  submit  fingerprints 
may  not  be  granted  unescorted  access 
privilege  and  may  not  be  allowed  to 
hold  screener  or  screener  supervisory 
positions. 

(e)  Fingerprint  processing.  If  a 
fingerprint  comparison  is  necessary 
under  paragraph  (c)(5)  of  this  section  to 
complete  the  employment  history 
investigation  the  air  carrier  must  collect 
and  process  fingerprints  in  the 
following  manner: 

(1)  One  set  of  legible  and  classifiable 
fingerprints  must  be  recorded  on 
fingerprint  cards  approved  by  the  FBI 
and  distributed  by  the  FAA  for  this 
purpose. 

(2)  The  fingerprints  must  be  obtained 
&t)m  the  individual  imder  direct 
observation  by  the  air  carrier  or  a  law 
enforcement  officer.  Individuals 
submitting  their  fingerprints  must  not 
take  possession  of  their  fingerprint  card 
after  they  have  been  fingerprinted. 

(3)  The  identify  of  the  individual 
must  be  verified  at  the  time  fingerprints 
are  obtained.  The  individual  must 
present  two  forms  of  identification,  one 
of  which  must  bear  the  individual's 
photograph. 

(4)  The  fingerprint  card  must  be 
forwarded  to  FAA  at  the  location 
specified  by  the  Administrator. 

(5)  Fees  for  the  processing  of  the 
criminal  records  diecks  are  due  upon 
application.  Air  carriers  must  submit  ^ 
payment  through  corporate  check, 
cashier's  check,  or  money  order  made 
payable  to  "U.S.  FAA,"  at  the 
designated  rate  for  each  fingerprint  card. 
Combined  payment  for  multiple 
applications  is  acceptable.  The 
designated  rate  for  processing  the 
fingerprint  cards  is  available  from  the 
local  FAA  secxirity  office. 

(f)  Determination  of  arrest  status.  In 
conducting  the  criminal  record  checks 
required  by  this  section,  the  air  carrier 
must  not  consider  the  employment 
history  investigation  complete  imless  it 
investigates  arrest  information  for  the 
crimes  Usted  in  paragraph  (b)(2)  of  this 
section  for  whici  no  disposition  has 
been  recorded  and  makes  a 
determination  that  the  arrest  did  not 
result  in  a  disquaUfying  conviction. 

(g)  Availability  and  correction  of  FBI 
records  and  notification  of 
disqualification.  (1)  At  the  time  Part  2 
is  initiated  and  the  fingerprints  are 
collected,  the  air  carrier  must  notify  the 
individual  that  a  copy  of  the  criminal 
record  received  from  the  FBI  will  be 
made  available  to  the  mdividual  if 
requested  in  writing.  When  requested  in 
writing,  the  air  carrier  must  make 
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available  to  the  individual  a  copy  of  any 
criminal  record  received  from  the  FBI. 

(2)  Prior  to  making  a  final  decision  to 
deny  authorization  to  an  individual 
described  in  paragraph  (a)  of  this 
section,  the  air  carrier  must  advise  the 
individual  that  the  FBI  criminal  record 
discloses  information  that  would 
disqualify  him/her  from  positions 
covered  under  this  rule  and  provide 
him/her  with  a  copy  of  their  FBI  record 
if  requested. 

(3)  The  air  carrier  must  notify  an 
individual  that  a  final  decision  has  been 
made  to  forward  or  not  forward  a  letter 
of  certification  for  unescorted  access  to 
the  airport  operator,  or  to  grant  or  deny 
the  individual  authority  to  perform 
screening  functions  listed  under 
paragraph  (a)(3)  of  this  section. 

[h]  Corrective  action  by  the 
individual.  The  individual  may  contact 
the  local  jurisdiction  responsible  for  the 
information  and  the  FBI  to  complete  or 
correct  the  information  contained  in 
his/her  record  before  the  air  carrier 
makes  any  decision  to  withhold  his/her 
name  from  a  certification,  or  not  grant 
authorization  to  perform  screening 
functions  subject  to  the  following 
conditions: 

(1)  Within  30  days  after  being  advised 
that  the  criminal  record  received  from 
the  FBI  discloses  disqualifying 
information,  the  individual  must  notify 
the  air  carrier,  in  writing,  of  his/her 
intent  to  correct  any  information 
believed  to  be  inaccurate. 

(2)  Upon  notification  by  an  individual 
that  the  record  has  been  corrected,  the 
air  carrier  must  obtain  a  copy  of  the 
revised  FBI  record  prior  to  making  a 
final  determination. 

(3)  If  no  notification  is  received 
within  30  days,  the  air  carrier  may  make 
a  final  determination. 

(i)  Limits  on  dissemination  of  results. 
Criminal  record  information  provided 
by  the  FBI  must  be  used  solely  for  the 
purposes  of  this  section,  and  no  person 
may  disseminate  the  results  of  a 
criminal  record  check  to  anyone  other 
than: 

(1)  The  individual  to  whom  the  record 
pertains  or  that  individual's  authorized 
representative; 

(2)  Air  carrier  officials  with  a  need  to 
know;  and 

(3)  Others  designated  by  the 
Administrator. 

(j)  Employment  status  while  awaiting 
criminal  record  checks.  Individuals  who 
have  submitted  their  fingerprints  and 
are  awaiting  FBI  results  may  perform 
work  details  under  the  following 
conditions: 


(1)  Those  seeking  unescorted  access  to 
the  SIDA  must  be  escorted  by  someone 
who  has  unescorted  SIDA  access 
privileges; 

(2)  Those  applicants  seeking  positions 
covered  under  paragraphs  (a)(3)  and 
(d)(4)  of  this  section,  may  not  exercise 
any  independent  judgments  regarding 
those  functions. 

(k)  Recordkeeping.  (1)  The  air  carrier 
must  physically  maintain  and  control 
Part  1  employment  history  investigation 
file  until  180  days  after  the  termination 
of  the  individual's  authority  for 
unescorted  access  or  termination  from 
positions  covered  under  paragraph  (a)(3) 
of  this  section.  Part  1  of  the  employment 
history  investigation,  completed  on 
screening  personnel  must  be  maintained 
at  the  airport  where  they  perform 
screening  functions.  Part  1  of  the 
employment  history  investigation  file 
must  consist  of  the  following: 

(i)  The  application; 

(ii)  The  employment  verification 
information  obtained  by  the  employer; 

(iii)  the  names  of  those  from  whom 
the  employment  verification 
information  was  obtained; 

(iv)  The  date  and  the  method  of  how 
the  contact  was  made;  and 

(v)  Any  other  information  as  required 
by  the  Administrator. 

(2)  The  air  carrier  must  physically 
maintain,  control  and  when  appropriate 
destroy  Part  2,  the  criminal  record  file, 
for  each  individual  for  whom  a 
fingerprint  comparison  has  been  made. 
Part  2  must  be  maintained  for  180  days 
after  the  termination  of  the  individual's 
authority  for  unescorted  access  or  after 
the  individual  ceases  to  perform 
screening  functions.  Only  direct  air 
carrier  employees  may  carry  out  Part  2 
responsibilities.  Part  2  must  consist  of 
the  following: 

(i)  The  results  of  the  record  check;  or 
(ii)  Certification  from  the  air  carrier 
that  the  check  was  completed  and  did 
not  uncover  a  disqualifying  conviction. 

(3)  The  files  required  by  this 
paragraph  must  be  maintained  in  a 
manner  that  is  acceptable  to  the 
Administrator  and  in  a  manner  that 
protects  the  confidentiality  of  the 
individual. 

(1)  Continuing  responsibilities.  (1)  Any 
individual  authorized  to  have 
unescorted  access  privilege  to  the  SIDA 
or  who  performs  functions  covered 
under  paragraph  (a)(3)  of  this  section, 
who  is  subsequently  convicted  of  any  of 
the  crimes  listed  in  paragraph  (b)(2)  of 
this  section  must,  within  24  hours, 
report  the  conviction  to  the  air  carrier 
and  surrender  the  SIDA  access  mediimi 


or  any  employment  related 
identification  medium  to  the  issuer. 

(2)  If  information  becomes  available  to 
the  air  carrier  indicating  that  an 
individual  has  a  possible  conviction  for 
one  of  the  disquaUfying  crimes  in 
paragraph  (b)(2)  of  this  section,  the  air 
carrier  must  determine  the  status  of  the 
conviction  and,  if  the  conviction  is 
confirmed: 

(i)  Immediately  revoke  access 
authorization  for  unescorted  access  to . 
the  SIDA;  or 

(ii)  Immediately  remove  the 
individual  from  screening  functions 
covered  under  paragraph  (a)(3)  of  this 
section. 

(m)  Air  carrier  responsibility.  The  air 
carrier  must: 

(1)  Designate  an  individual(s),  in  the 
security  program,  to  be  responsible  for 
maintaining  and  controlling  the 
employment  history  investigation  for 
those  whom  the  air  carrier  has  made  a 
certification  to  an  airport  operator  under 
§  107.31(n)(l)  of  this  chapter  and  for 
destroying  the  criminal  record  files 
when  their  maintenance  is  no  longer 
required  by  paragraph  (k)(2)  of  this 
section. 

(2)  Designate  individual(s),  in  the 
security  program,  to  maintain  and 
control  Part  1  of  the  employment  history 
investigations  of  screeners  whose  files 
must  be  maintained  at  the  location  or 
station  where  the  screener  is  performing 
his  or  her  duties. 

(3)  Designate  individual(s),  in  the 
security  program,  to  serve  as  the  contact 
to  receive  notification  from  an 
individual  applying  for  either 
unescorted  access  or  those  seeking  to 
perform  screening  functions  of  his  or 
her  intent  to  seek  correction  of  his  or 
her  criminal  record  with  the  FBI. 

(4)  Designate  an  individual(s),  in  the 
security  program,  to  maintain  and 
control  Part  2  of  the  employment  history 
investigation  file  for  all  employees, 
contractors,  or  others  who  undergo  a 
fingerprint  comparison  at  the  request  of 
the  air  carrier. 

(5)  Audit  the  employment  history 
investigations  performed  in  accordance 
with  this  section.  The  audit  process 
must  be  set  forth  in  the  air  carrier 
approved  security  program. 

Issued  in  Washington,  DC  on  September 
16, 1998. 

Jane  F.  Gwey, 

Administrator. 

[PR  Doc.  98-25210  Filed  9-23-98;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  888 
[Doctot  No.  FR-437»-N-01] 

Section  8  Houaing  Aaaiatance 
Paymenta  Program— Contract  Rent 
Annual  Adjuatment  Factora,  Ftacal 
Year  1999 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  Revised  Contract  Rent 
Annual  Adjustment  Factors. 

summary:  The  United  States  Housing 
Act  of  1937  requires  that  assistance 
contracts  signed  by  owners  participating 
in  the  Department's  Section  8  housing 
assistance  payments  programs  provide 
for  annual  adjustment  in  the  monthly 
rentals  for  units  covered  by  the  contract. 
This  notice  announces  revised  Annual 
Adjustment  Factors  (AAFs)  for 
adjustment  of  contract  rents  on 
assistance  contract  anniversaries  from 
October  1, 1998.  The  factors  are  based 
on  a  formula  using  data  on  residential 
rent  and  utilities  cost  changes  from  the 
most  ciurent  Bureau  of  Labor  Statistics 
Gmsumer  Price  Index  (CPI)  survey  and 
from  HUD  Random  Digit  Dialing  (RDD) 
rent  change  siuveys. 
EFFECTIVE  DATE:  October  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Rental  Assistance 
Division,  Office  of  FubUc  and  Indian 
Housing  [(202)  708-0477],  for  questions 
relating  to  the  Section  8  Voucher, 
Certificate,  and  Moderate  Rehabilitation 
programs;  Allison  Manning,  Office  of 
Special  Needs  Assistance  ^ograms. 
Office  of  Community  Planning  and 
Development,  [(202)  708-1234)  for 
questions  regarding  the  Single  Room 
Occupancy  Moderate  RehabiUtation 
program;  Frank  M.  Malone,  Acting 
Director,  Office  of  Asset  Management 
and  Disposition,  Office  of  Housing 
[(202)  708-3730],  for  questions  relating 
to  all  other  Section  8  programs;  and 
Alan  Fox,  Economic  and  Market 
Analysis  Division,  Office  of  PoUcy 
Development  and  Research  ((202)  708- 
0590;  e-mail  alan — fox@hud.gov],  for 
technical  information  regarding  the 
development  of  the  schedules  for 
specific  areas  or  the  methods  used  for 
calculating  the  AAFs.  Mailing  address 
for  above  persons:  Department  of 
Housing  and  Urban  Envelopment,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  Hearing-or  speech-impaired 
persons  may  contact  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (TTY).  (Other  than  the  "800" 
TTY  number,  the  above-Usted  telephone 
numbers  are  not  toll-free.) 


SUPPLEMENTARY  INFORMATION: 

Applicability  of  AAFs  to  Varioas 
Section  8  Programs 

AAFs  established  by  this  Notice  are 
used  to  adjust  contract  rents  for  units 
assisted  in  the  Section  8  housing 
assistance  payments  programs. 
However,  the  specific  appUcation  of  the 
AAFs  is  determined  by  the  law,  the 
HAP  contract,  and  appropriate  program 
regulations  or  requirements. 

AAFs  are  not  used  for  the  Section  8 
voucher  program  or  for  over-FMR 
tenancy  (OFTO)  in  the  Section  8 
certificate  program. 

AAFs  are  not  used  for  budget-based 
rent  adjustments.  Contract  rents  for 
projects  receiving  Section  8  subsidies 
under  the  loan  management  program  (24 
CFR  part  886,  subpart  A)  and  for 
projects  receiving  Section  8  subsidies 
under  the  property  disposition  program 
(24  CFR  part  886,  subpart  C)  are 
adjusted,  at  HUD's  option,  either  by 
applying  the  AAFs  or  by  budget-based 
adjustments  in  accordance  with  24  CFR 
207.19(e).  Budget-based  adjustments  are 
used  for  most  Section  8/202  projects. 

Under  the  Section  8  moderate 
rehabihtation  program  (both  the  regular 
program  and  the  single  room  occupancy 
program),  the  pubhc  housing  agency 
(PHA)  applies  the  AAF  to  the  base  rent 
component  of  the  contract  rent,  not  the 
full  contract  rent. 

Use  of  Reduced  AAF 

In  accordance  with  Section  8(c)(2)(A) 
of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437f(c)(2)(A)),  the  AAF 
is  reduced  by  .01: 
— For  regular  tenancy  in  the  Section  8 

certificate  program,  for  all  imits. 
— ^In  other  Section  8  programs,  for  a  unit 

occupied  by  the  same  family  at  the 

time  of  the  last  annual  rent 

adjustment  (and  where  the  rent  is  not 

reduced  by  application  of 

comparabiUty  (rent  reasonableness)). 

The  law  provides  that: 

Except  for  assistance  under  the  certificate 
program,  for  any  unit  occupied  by  tiie  same 
femily  at  the  time  of  the  last  annual  rental 
adjustment,  where  the  assistance  contract 
provides  for  the  adjustment  of  the  nia»imiini 
monthly  rent  by  applying  an  annual 
adjustment  factor  and  where  the  rent  for  a 
unit  is  otherwise  eligible  for  an  adjustment 
based  on  the  full  amount  of  the  factor,  0.01 
shall  be  subtracted  from  the  amount  of  the 
factor,  except  that  the  factor  shall  not  be 
reduced  to  less  than  1.0.  In  the  case  of 
assistance  under  the  certificate  program,  0.01 
shall  be  subtracted  from  the  amount  of  the 
annual  adjustment  fector  (except  that  the 
factor  shall  not  be  reduced  to  less  than  1.0), 
and  the  adjusted  rent  shall  not  exceed  the 
rent  for  a  comparable  unassisted  tmit  of 
similar  quality,  type,  and  age  in  the  market 
area.  42  U.S.C  1437f(c)(2)(A). 


This  statutory  language  is  now 
permanent  law.  Section  2004  of  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33,  approved  August  5, 1997) 
provides  that  these  provisions  are  in 
effect  throtigh  fiscal  year  1999  and 
thereafter. 

To  implement  the  law,  HUD  is  again 
publishing  two  separate  AAF  Tables, 
contained  in  Schedule  C,  Tables  1  and 
2  of  this  notice.  Each  AAF  in  Table  2  is 
computed  by  subtracting  0.01  bom  the 
annual  adjustment  factor  in  Table  1. 

Adjustment  Procedures 

The  discussion  in  this  Federal 
Register  Notice  is  intended  to  provide  a 
broad  orientation  on  adjustment 
procedures.  Technical  details  and 
requirements  will  be  described  in  HUD 
notices  (issued  by  the  Office  of  Housing 
and  the  Office  of  Public  and  Indian 
Housing). 

Because  of  statutory  and  structural 
distinctions  among  the  various  Section 
8  programs,  there  are  separate  rent 
adjustment  procedures  for  three 
program  categories: 

— ^The  Section  8  new  construction  and 
substantial  rehabilitation  programs 
(including  the  Section  8  state  agency 
program);  and  the  moderate 
rehabilitation  programs  (including  the 
moderate  rehabilitation  single  room 
occupancy  program). 

— ^The  Section  8  loan  management  (LM) 
Program  (Part  886,  Subpart  A)  and 
property  disposition  (PD)  Program 
(Part  886  Subpart  C). 

— ^The  Section  8  certificate  program 
(including  the  project-based 
certificate  (PBC)  program). 

Category  1 :  Section  8  New  Construction, 
Substantial  Rehabilitation  and 
Moderate  Rehabilitation  Programs 

In  the  Section  8  New  Construction 
and  Substantial  Rehabilitation 
programs,  the  published  AAF  factor  is 
applied  to  the  pre-adjustment  contract 
rent.  In  the  Section  8  Moderate 
RehabiUtation  program,  the  published 
AAF  is  applied  to  the  pre-adjustment 
base  rent. 

For  category  1  programs,  the  Table  1 
AAF  factor  is  appUed  before 
determining  comparability  (rent 
reasonableness).  Comparability  applies 
if  the  pre-adjustment  gross  rent  (pre- 
adjustment  contract  rent  plus  any 
allowance  for  tenant-paid  utilities)  is 
above  the  published  FMR. 

If  the  comparable  rent  level  (plus  any 
initial  difiierence)  is  lower  than  the 
contract  rent  as  adjusted  by  appUcation 
of  the  Table  1  AAF,  the  comparable  rent 
level  (plus  any  initial  difference)  Mrill  be 
the  new  contract  rent.  However,  the  pre- 
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adjustment  contract  rent  will  not  be 

decreased  by  application  of 

comparability. 
In  all  other  cases  (i.e..  imless  contract 

rent  is  reduced  by  comparability): 

—The  Table  1  AAF  is  used  for  a  unit 
occupied  by  a  new  family  since  the 
last  annual  contract  anniveraaiy. 

^The  Table  2  AAF  is  used  for  a  unit 
occupied  by  the  same  family  as  at  the 
time  of  the  last  annual  contract 
anniversary. 

Category  2:  The  Loan  Management 
Proffxun  (LM:  Part  886,  Subpart  A)  and 
Property  Disposition  Program  (PD;  Part 
886  Subpart  C) 

At  this  time,  rent  adjustment  by  the 
AAF  in  the  Category  2  programs  is  not 
subject  to  comparability.  (ComparabiUty 
will  again  apply  if  HUD  establishes 
regulations  for  conducting 
comparability  studies  imder  42  U.S.C. 
1437f(c)(2)(C).)  Rents  are  adjusted  by 
applying  the  fuU  amoimt  of  the 
applicable  AAF  under  this  notice. 

The  applicable  AAF  is  determined  as 
foUows: 
^The  Table  1  AAF  is  used  for  a  unit 

occupied  by  a  new  family  since  the 

last  aimual  contract  anniversary. 
— ^The  Table  2  AAF  is  used  for  a  unit 

occupied  by  the  same  family  as  at  the 

time  of  the  last  annual  contract 

anniversary. 

Category  3:  Section  8  Certificate 
Program 

The  same  adjustment  procedure  is 
used  for  rent  adjustment  in  both  the 
tenant-based  and  project-based 
certificate  programs.  The  following 
procedures  are  used: 
—The  Table  2  AAF  is  always  used  in 
the  Section  8  certificate  program;  the 
Table  1  AAF  is  not  used  in  this 
program. 
^The  Table  2  AAF  is  always  applied 
before  determining  comparability 
(rent  reasonableness). 
— Comparability  always  applies.  If  the 
comparable  rent  level  is  lower  than 
the  contract  rent  as  adjusted  by 
application  of  the  Table  2  AAF,  the 
comparable  rent  level  will  be  the  new 
contract  rent. 

(This  adjustment  procedure  does  not 
apply  to  an  over-FMR  (OFTO)  tenancy 
in  the  Section  8  certificate  program.) 

AAF  Tables 

The  AAFs  are  contained  in  Schedule 
C.  Tables  1  and  2  of  this  notice.  There 
are  two  coliunns  in  each  table.  The  first 
coltmm  is  used  to  adjust  contract  rent 
for  units  where  the  highest  cost  utility 
is  included  in  the  contract  rent.  The 
second  column  is  used  where  the 


highest  cost  utility  is  not  included  in 
the  contract  rent — i.e.,  where  the  tenant 
pays  for  the  highest  cost  utiUty. 

AAF  Areas 

Each  AAF  applies  to  a  specified 
geographic  area  and  to  units  of  all 
bedroom  sizes.  AAFs  are  provided: 
— ^Fpr  the  metropoUtan  parts  of  the  ten 

HUD  regions  exclusive  of  CPI  areas; 
— ^For  the  nonmetropolitan  parts  of  these 

regions;  and 
— For  99  separate  metropolitan  AAF 

areas  for  which  local  CPI  survey  data 

are  available. 

With  the  exceptions  discussed  below, 
the  AAFs  shown  in  Schedule  C  use  the 
Office  of  Management  and  Budget's 
(OMB)  most  current  definitions  of 
metropohtan  areas.  HUD  uses  the  C^ffl 
Metropolitan  Statistical  Area  (MSA)  and 
Primary  Metropolitan  Statistical  Area 
(PMSA)  definitions  for  AAF  areas 
because  of  their  close  correspondence  to 
housing  market  area  definiticms. 

The  exceptions  are  for  certain  large 
metropolitan  areas,  where  HUD 
considers  the  area  covered  by  the  OMB 
definition  to  be  larger  than  appropriate 
for  use  as  a  housing  market  area 
definition.  In  those  areas,  HUD  has 
deleted  some  of  the  counties  that  OMB 
had  added  to  its  revised  definitions.  The 
following  coimties  are  deleted  firom  the 
HUD  definitions  of  AAF  areas. 


Metropolitan  area 

Deleted  counties 

Chicago,  IL 

DeKat).  Grundy  and 
Kendal  Counties. 

Cinonnati-Hamitton, 
0H-4<Y-1N. 

Brown  County,  Ohio; 
Gallatin,  Grant  and 

Pendleton  Counties 

in  Kentudcy:  and 
Ohio  County,  IndK 

ana. 

Dallas  TX  

Henderson  County. 
Kane  County,  UT. 
SL  James  Parish. 

Flagstaff,  AZ-UT 

New  Orleans,  LA 

Washington,  DC-VA- 
MO-WV. 

Berkeley  and  Jeffer- 
son Counties  in 

West  Virginia;  and 
Clarke,  Culpeper, 
King  George  aix) 
Wanan  Counties  in 

Virginia. 

Separate  AAFs  are  listed  in  this 
pubUcation  for  the  above  counties.  They 
and  the  metropoUtan  area  of  which  they 
are  a  part  are  identified  with  an  asterisk 
(*)  next  to  the  area  name.  The  asterisk 
indicates  that  there  is  a  difierence 
between  the  OMB  metropohtan  area  and 
the  HUD  AAF  area  definition  for  these 
areas. 

To  make  certedn  that  they  are  using 
the  correct  AAFs,  users  should  refer  to 
the  area  definitions  section  at  the  end  of 
Schedule  C.  For  units  located  in 


metropolitan  areas  vrith  a  local  CPI 
survey,  AAFs  are  listed  separately.  For 
units  located  in  areas  without  a  local 
CPI  survey,  the  appropriate  HUD 
regional  MetropoUtan  or 
NonmetropoUtan  AAFs  are  used. 

The  AAF  area  definitions  shown  in 
Schedule  C  are  listed  in  alphabetical 
order  by  State.  The  associated  HUD 
region  is  shown  next  to  each  State 
name.  Areas  whose  AAFs  are 
determined  by  local  CPI  surveys  are 
listed  first  AU  metropoUtan  CPI  areas 
have  separate  AAF  schedules  and  are 
shown  with  their  correspcmding  county 
definitions  or  as  metropoUtan  coimties. 
Listed  after  the  metropoUtan  CPI  areas 
(in  those  states  that  have  such  areas)  are 
the  ncm-CPI  metropoUtan  and 
nmmietropoUtan  counties  of  eadi  State. 
In  the  six  New  England  States,  the 
Ustings  are  for  counties  or  parts  of 
counties  as  defined  by  towns  or  cities. 

Puerto  Rico  and  the  Virgin  Islands  use 
the  Southeast  AAFs.  All  areas  in  Hawaii 
use  the  AAFs  identified  in  the  Table  as 
"STATE:  Hawau,"  which  are  based  on 
the  CPI  survey  for  the  Honolulu 
metropoUtan  area.  The  Pacific  Islands 
use  the  Pacific/Hawaii  NonmetropoUtan 
AAFs.  The  Anchorage  metropoUtan  area 
uses  the  AAFs  based  on  the  local  CPI  ~ 
survey;  aU  other  areas  in  Alaska  use  the 
Northwest/ Alaska  NonmetropoUtan 
AAFs. 

Section  8    Certificate  Program  AAFs  for 
Manufactured  Home  Spaces 

The  AAFs  in  this  pubUcation 
identified  as  "Highest  Cost  UtiUty 
Excluded"  are  to  be  used  to  adjust 
manufactured  home  space  contract 
rents.  The  appUcable  AAF  is 
determined  by  reference  to  the 
geographic  Ustings  contained  in 
Schedule  C,  as  described  in  the 
preceding  section. 

How  Factors  Are  Calculated 

For  Areas  With  CPI  Surveys 

(1)  Changes  in  the  shelter  rent  and 
utiUties  components  were  caknilated 
based  on  the  most  recent  CPI  aimual 
average  change  data. 

(2)  The  "Highest  Cost  UtiUty 
Included"  column  in  Schedule  C  was 
calculated  by  weighting  the  rent  and 
UtiUty  components  with  the 
corresponding  components  bom  the 
1990  Census. 

(3)  The  "Highest  Cost  UtiUty 
Excluded"  coliunn  in  Schedule  C  was 
calculated  by  eliminating  the  effect  of 
heating  costs  that  are  included  in  the 
rent  of  some  of  the  units  in  the  CPI 
surveys. 
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For  Areas  Without  CPI  Surveys 

(1)  HUD  used  random  digit  dialing 
(RDD)  regional  surveys  to  calculate 
AAFs.  The  RDD  survey  method  is  based 
on  a  sampling  procedure  that  uses 
computers  to  select  a  statistically 
random  sample  of  rental  housing,  dial 
and  keep  track  of  the  telephone  calls, 
and  process  the  responses.  RDD  surveys 
are  conducted  to  determine  the  rent 
change  factors  for  the  metropolitan  parts 
(exclusive  of  CPI  areas)  and 
nonmetropolitan  parts  of  the  10  HUD 
regions,  a  total  of  20  surveys. 

(2)  The  change  in  rent  with  the 
highest  cost  utility  included  in  the  rent 
was  calculated  using  the  average  of  the 
ratios  of  gross  rent  in  the  current  year 
RDD  survey  divided  by  the  previous 
year's  for  the  respective  metropolitan  or 
nonmetropoUtan  parts  of  the  HUD 
region. 


(3)  The  change  in  rent  with  the 
highest  cost  utility  excluded  (i.e.,  paid 
separately  by  the  tenant)  was  calculated 
in  the  same  manner,  after  subtracting 
the  median  values  of  utilities  costs  from 
the  gross  rents  in  the  two  years.  The 
median  cost  of  utilities  was  determined 
bom  the  units  in  the  RDD  sample  which 
reported  that  all  utilities  were  paid  by 
the  tenant. 

Other  Matters 

Environmental  Impact 

An  environmental  assessment  is 
imnecessary,  since  revising  Annual 
Adjustment  Factors  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.19(c)(6). 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 


determined  that  the  policies  contained 
in  this  Notice  do  not  have  federalism 
implications  and.  thus,  are  not  subject 
to  review  under  the  Orider.  The  Notice 
merely  announces  the  adjiistment 
factors  to  be  used  to  adjust  contract 
rents  in  the  Section  8  Housing    ^ 
Assistance  Payment  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  Lower 
Income  Housing  Assistance  programs 
(Section  8)  is  14.156. 

Accordingly,  the  Department 
publishes  these  Annual  Adjustment 
Factors  for  the  Section  8  Housing 
Assistance  Payments  Programs  as  set 
forth  in  the  following  Tables: 

Dated:  September  17, 1998. 
Andrew  Cuomo, 
Secretary. 

MUMQ  CODE  4210-32-P 
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SCHEDULE  C  •  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  •  AREA  DEFINITIONS 

ALABAMA  (SOUTHEAST) 

METROPOLITAN  COUNTIES  ,    u  u 

Autauga,  Baldwin,  Blount,  Calhoun,  Colbert,  Dale,  Elaore,  Etouah,  Houston,  Jefferson, 
Lauderdale,  Lawrence,  Linestone,  Madison,  Mobile,  Montgoaery,  Morgan.  Russell,  Shelby,  St. 
Clair,  Tuscaloosa 

NONMETROPOLITAN  COUNTIES  ,,     _      ......    ..^ 

Barbour,  Bibb,  Bullock,  Butler,  Chaabers,  Cherokee,  Chilton,  Choctaw,  Clarke,  Clay,  Cleburne, 
Coffee,  Coneetii,  Coosa,  Covington,  Crenshaw,  Cullaan,  Dallas,  Dekalb,  Escaitoia,  Fayette, 
Franklin,  Geneva,  Greene,  Hale,  Henry,  Jackson,  Laaar,  Lee,  Lowndes,  Macon,  Marengo,  Marion, 
Marshall,  Monroe,  Perry,  Pickens,  Pike,  Randolph,  Suater,  Talladega,  Tallapoosa,  Ualker, 
Uashir«ton,  Wilcox,  Winston 

ALASKA  (NORTHUEST/ALASKA) 

CPI  AREAS:  COUNTIES 

MSA   Anchorage,  AK:  Anchorage 

NONMETROPOLITAN  COUNTIES  .    .   .   „   .     .   .   - 

Aleutian  East,  Aleutian  West,  Bethel,  Dillingham,  Lake  t  Peninsula,  Northwest  Arctic,  Nobm, 
Pr.  Wales-Outer  Ketchikan,  Skagway-Yakutat-Angoon,  Southeast  Fairbanks,  Valdei-Cordova,  Wade 
Hwpton,    Wrangell-Petersburg,  Yukon-KoyukiA,  Bristol  Bay,  Fairbanks  North  Star,  Haines, 
Juneau,  Kenai  Peninsula,  Ketchikan  Gateway,  Kodiak  Island,  Matanuska-Susitna,  North  Slope. 
Sitka 

ARIZONA  (PACIFIC/HAWAIII 

METROPOLITAN  COUNTIES 

Maricopa,  Mohave,  Pina,  Pinal,  Yum 

NONMETROPOLITAN  COUNTIES  .   .     .     .     , 

ApKhe,  Cochise,  Coconino,  Gila,  Grahaa,  Greenlee,  La  Pai,  Navajo,  Santa  Crui,  Yavapai 

ARKANSAS  (SOUTHWEST) 

METROPOLITAN  COUNTIES  _         ^   ^„.    ^,  ^,  ^,, 

Benton,  Crawford.  Crittenden,  Faulkner,  Jefferson,  Lonoke,  Miller,  Pulaski,  Saline, 
Sebastian.  Washington 

NONMETROPOLITAN  COUNTIES  . .  ^,     ..  ^  ..    ,,^ 

Arkansas.  Ashley.  Baxter.  Boone,  Bradley,  Calhoun,  Carroll,  Chicot,  Clark,  Clay,  Cleburne, 
Cleveland,  ColiMbia,  Conway,  Craighead,  Cross,  Dallas,  Desha.  Drew.  Franklin.  Fulton. 
Garland.  Grant.  Greene.  Hea«)stead.  Not  Spring.  Howard.  Independence.  Iiard.  Jackson.  Johnson. 
Lafayette,  Lawrence,  Lee,  Lincoln,  Little  River.  Logan.  Madison.  Marion.  Mississippi,  Monroe. 
Montgoaery.  Nevada.  Newton  Ouachita,  Perry,  Phillips,  Pike.  Poinsett.  Polk.  P«>pe.  Prairie, 
Randolph.  Scott,  Searcy.  Sevier.  Sharp.  St.  Francia.  Stone,  Union,  Van  Buren,  Uiite. 
Woodruff.  Yell 

CALIFORNIA  (PACIFIC/HAWAII) 

CPI  AREAS:  COUNTIES 

PMSA  Los  Angeles-Long  Beach.  CA:  Los  Angeles 

PMSA  Oakland.  CA:  AlaMda,  Contra  Costa 

PMSA  Orange  County.  CA:  Orange 

PMSA  Riverside-San  Bernardino.  CA:Riverside.  San  Bernardino 

MSA  San  Diego.  U:  San  Diego 

PMSA  San  Francisco.  CA:  Marin.  San  Francisco,  San  Mateo 

PMSA  San  Jose,  CA:  Santa  Clara 

PMSA  Santa  Cruz-Watsonville,  CA:  Santa  Cruz 

PMSA  Santa  Rosa,  CA:  Sonoaa 

PMSA  Vallejo-Fairfield-Napa,  CA:  Napa,  Solano 

PMSA  Ventura,  CA:  Ventura 

METROPOLITAN  COUNTIES 

Butte.  El  Dorado,  Fresno,  Kern,  Madera,  Merced,  Monterey.  Placer.  Sacrawnto,  San  Joat^in. 
San  Luia  Obiapo,  Santa  Barbara,  Shasta.  Stanislaus.  Sutter.  Tulare.  Yolo,  Yiiia 

Alpine,  Aaiador,  Calaveras,  Colusa,  Del  Norte,  Glenn,  Nuiteldt,  I—erial,  Inyo,  Kinga,  Lake. 
LMsen!  Mariposa,  Mendocino,  Modoc.  Mono.  Nevada.  Pluaas.  San  Benito,  Sierra,  Siskiyou. 
Tehaaa,  Trinity.  Tuoliane 
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SCHEDULE  C  •  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  •  AREA  DEFINITIONS 


NONNETROPOLITAN  COUNTIES 
Hartford  County  part: 
Litchfield  County  part: 


Niddlasex  Coimty  part: 
Now  London  County  part: 
Tolland  Cointy  part: 
Uindhaa  County  part: 


DELAUARE  <M1D-ATLANT1C) 

CPl  AREAS:  COUNTIES 

PNSA  UflBingtan-Nawark,  DE-ND: 

METROPOLITAN  COUNTIES 
Kent 


Hart land  town 

Canaan  torn,  Colabrook  toMn,  CormiaU  town,  Goahan  town, 

Kent  town,  Litchfield  toMn,  Morria  tOMn,  Norfolic  tom.  North 

Canaan  town,  Salisbury  town,  Sharon  town,  Torrington  town, 

Uarran  town 

Cheater  town.  Deep  River  tom,  Essex  town,  Uestbreok  town 

L>«e  town,  Voluntoun  town 

Union  torn 

Brooklyn  toMn,  Eastford  town,  Haapton  town,  Killfngly  town, 

Pcafret  toun,  Putnaa  town,  Scotland  town,  Sterlins  town, 

Woodstock  town 


New  Caatle 


NONNETROPOLITAN  COUNTIES 
Sussex 

D15T.  Of  COLUMBIA  CMID-ATLANTICI 

CPI  AREAS:  COUNTIES 

District  of  Coluibia 

FLCRIBA  tSOUTMEAST^ 

CPI  AREAS:  COUNTIES 

PNSA  Fort  Lauderdale,  FL:      Broward 

PNSA  Miaaf,  FL:  Dade 

HSA  Taapa-St.  Petersburg-Clearwater.  FL:  Nemando,  Nillsborough,  Paaco.  Pinellas 

METROPOLITAN  COUNTIES 

Alachua,  Bay,  Brevard,  Charlotte,  Clay,  Collier,  Duval,  Escasfcla,  Flagler,  Gadsden,  Lake, 
Lee,  Leon,  Nanetee,  Marion,  Martin,  Naasau,  Okalooaa,  Orange,  Oaceola,  Pala  Beach,  Polk,   -^ 
Santa  Rose,  Saraaota,  Seaiinole,  St.  Johna,  St.  Lucie,  Voluaia 

NONNETROPOLITAN  COUNTIES 

Baker,  Bradford,  Calhoun,  Citrua,  Colwfeia,  Desoto,  Dixie,  Franklin,  Gilchrist,  Gladaa,  Gulf, 
Naailton,  Nardse,  Nendry,  Highlands,  Nolaea,  Indian  River,  Jackaon,  Jefferson,  Lafsfyette, 
Levy,  Liberty,  Nadiaon,  Nonroe,  Okeechobee,  Putnaa,  Suater,  Suwannee,  Taylor,  union,  Uakulla, 
Ualton,  Uashington 


GEORGIA  (SOUTHEAST! 

CPI  AREAS:  COUNTIES 
•Atlanta,  GA: 


Barrow,  Bartow,  Carroll,  Cherokee,  Clayton,  Cobb,  Coweta, 
Dekalb,  Douglaa,  Fayette,  Forsyth,  Pulton,  Gwinnett,  Nenry, 
Newton,  Paulding,  Pickens,  Rockdale,  Spalding,  Ualton 


METROPOLITAN  COUNTIES 

Bibb,  Bryan,  Catooaa,  Chathaa,  Chattahoochee,  Clarke.  Coluriala,  Dade,  Dougherty.  Efflnghaa. 
Harria.  Houston.  Jonea.  Lee.  Madison.  Mcduffie.  Muscogee.  Oconee,  Peach,  Richaond,  Twigga, 
Ualker 

NONNETROPaiTAN  COUNTIES 

Appling,  Atkinson,  Bacon,  Baker,  Baldwin,  Banka,  Ben  Rill,  Berrien,  Bleckley,  Brantley, 
Brooks,  Bulloch,  Burke,  Butta,  Calhoun,  Caadan,  Candler,  Charlton,  Chattooga,  Clay,  Clinch,  ' 
Coffee,  Colquitt,  Cook,  Crawford,  Crisp,  Dawaon,  Decatur.  Dodge.  Dooly.  Early,  Echols, 
Elbert,  Eaonuel,  Evans,  Famin,  Floyd.  Franklin.  Gilaar.  Glaacoek.  Glynn.  Gordon.  Grady. 
Greene.  Haberahaa.  Nail.  Hancock.  Haralaon.  Hart.  Heard.  Irwin.  Jackaon.  Jaaper,  Jeff  Davia, 
Jefferson,  Jenkins,  Johnaon,  Laaar,  Lanier.  Laurena.  Liberty.  Lincoln.  Long.  Lowndea. 
Liapkin.  Macon.  Marion.  Mcintoah.  Meriwether.  Miller.  Mitchell.  Monroe.  Montgeaery.  Morgan. 
Murray.  Oglethorpe.  Pierce.  Pike.  Polk.  Pulaaki.  Putnoi.  Ouitaan.  Rabun.  Randolph.  Schley, 
Screven.  Seainole.  Stephena.  Stewart.  Siater.  Talbot.  Taliaferro.  Tattnall.  Taylor.  Telfair. 
Terrell,  Thoaaa,  Tift.  Tooate.  Towna.  Treutlen,  Troup.  Turner.  Union.  Upaon.  Uare.  Uarran, 
Uaahington,  Wayne.  Uabeter.  Uieeler.  White.  Whitfield.  Wi  Icex.Wi  Ikes.  Wilkinaon.  Worth 
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HAUAIl  (PAClFlC/HAUAin         ^  ^ 

CPI  AREAS:  COUNTIES 

STATE   Hawaff:  NwMfi,  Nonolulu,  Kwai,  Itaui 

IDAHO  (NORTHUEST/ALASKA) 

NETROPOLITAN  COUNTIES 
Ada,  Canyon 

NONMETROPOLITAN  COUNTIES 

Adiw,  Bannock,  Bear  Lake,  Benewah,  Bfnghaa,  Blaine,  Boise,  Bomer,  Bomevflle,  Bowdary, 
Butte,  Caaat,  Caribou,  Cassia,  Clark,  Clearwater,  Custer,  Elaore,  Franklin,  Frcaont,  Gen, 
Gooding,  Idaho,  Jefferson,  JeroM,  Kootenai,  tatah,  Lciiii,  Lewis,  Lincoln,  Madison,  Minfdoka, 
Nez  Perce,  Oneida,  Owyhee,  Payette,  Power,  Shoshone,  Teton,  Twin  Falls,  Valley,  Uashii^ton 

ILLINOIS  (M1DUEST> 

CPI  AREAS;  COUNTIES 
*Chica«o,  IL: 
*COUNTY  Oe  Kalb,  IL: 
*COUNTY  Grundy,  IL: 
PNSA  Kankakee,  IL: 
*COUNTY  Kendall,  II: 
MSA  St.  Louis,  NO-IL: 


Cook,  Dupage,  Kane,  Lake,  Mchenry,  Will 

Dekalb 

Grundy 

Kankakee 

Kendall 

Clinton,  Jersey,  Madison,  Monroe,  St.  Clair 


NETROPaiTAN  COUNTIES 

Boone,  Chaapaign,  Henry,  Macon,  Mclean,  Menard,  Ogle,  Peoria,  Rock  Island, 
Tazewell,  Winnebego,  Woodford 

NONMETROPOLITAN  COUNTIES 

Aden,  Alexander,  Bond,  Brown,  Bureau,  Calhoin,  Carroll,  Cass,  Christian,  Clark,  Clay,  Coles, 
Crawford,  Ciaberland,  De  Witt,  Douglas,  Edgar,  Edwards,  Effinghaa,  Fayette,  Ford,  Franklin, 
Fulton,  Gallatin,  Greene,  Naailton,  Hancock,  Hardin,  Henderson,  Iroquois,  Jackson,  Jasper, 
Jefferson,  Jo  Daviess,  Johnson,  Knox,  La  Salle,  Lawrence,  Lee,  Livingston,  Logan,  Macoipin^ 
Marion,  Marshall,  Mason,  Massac,  Mcdonough,  Mercer,  Montgoaery,  Morgan,  Moultrie.  Perry, 
Piatt,  Pike,  Pope,  Pulaski,  Putnaa,  Randolph,  Richland,  Saline,  Schuyler,  Scott,  Shelby, 
Stark,  Stephenson,  Union,  Verailion,  Wabash,  Warren,  Washington,  Wayne,  White,  Whiteside, 


Dearborn 
Lake,  Porter 
Ohio 


Willi 

CPI  AREAS:  COUNTIES 

*Cincinnati,  OH-KY-IN: 
PNSA  Gary,  IN: 
*COUNTY  Ohio,  IN: 


NETROPOLITAN  COUNTIES 

Adaas,  Allen,  Boone,  Clark,  Clay,  Clinton,  De  Kalb,  Delaware,  Elkhart,  Floyd,  Haailton, 
Hancock,  Harrison,  Hendricks,  Howard,  Huntington,  Johnson,  Madison,  Marion,  Monroe,  Morgan, 
Posey,  Scott,  Shelby,  St.  Joseph,  Tippecanoe,  Tipton,  Vanderburgh,  Veraillion,  Vigo,  Warrick, 
Wells,  Whitley 

NONMETROPOLITAN  COUNTIES 

Bartholcaew,  Benton,  Blackford,  Brown,  Carroll,  Cass,  Crawford,  Daviess,  Decatur,  DUbois, 
Fayette,  Fountain,  Franklin,  Fulton,  Gibson,  Grant,  Greene,  Henry,  Jackaon,  Jasper,  Jay, 
Jefferson,  Jennings,  Knox,  Kosciusko,  La  Porte,  Lagrange,  Lawrence,  Marshall,  Martin,  Miasi, 
Montgoaery,  Newton,  Noble,  Orange,  Owen,  Parke,  Perry,  Pike,  Pulaski,  Putnaa,  Randolph, 
Ripley,  Rush,  Spencer,  Starke,  Steuben,  Sullivan,  Switzerland,  Union,  Wabash,  Warran, 
Washington,  Wayne,  White 

IOWA  (GREAT  PLAINSt 

METROPOLITAN  COUNTIES 

Black  Hawk,  Dallas,  Dubuque,  Johnson,  Linn,  Polk,  Pottawattaaie,  Scott,  Warran,  WooAury 

NONMETROPOLITAN  COUNTIES 

Adair,  Adaas,  Allaaakee,  Appanooae,  Audubon,  Benton,  Boone,  Breaer,  Buchanan,  Busna  Vista, 
Butler,  Calhoun,  Carroll,  Cass,  Cedar,  Cerro  Gordo,  Cherokee,  Chickaaaw,  Clarke,  Clay, 
Clayton,  Clinton,  Crawford,  Davis,  Decatur ,=^  Delaware,  De*  Moines,  Dickinson,  Eaaet,  Fayette, 
Floyd,  Franklin,  Fraaont, 
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»W  <C«?n^)         ... 

Grttrw,  Grundy,  Guthrie,  Naailton.  Nancoek.  Nardfn,  Narrftpp,  Henry,  Newrd,  Niaboldt,  Idi. 
low,  Jackson,  Jasper,  Jefferson,  Jones,  Keokuk,  Kossuth,  Lee,  Louisa,  Lucas,  Lyon,  Nadison, 
Nahaska,  Narion,  Marshall,  Mills,  Mitchell,  Monona,  Monroe,  HontgoMry,  Muscatine,  O'Brien, 
Osceola,  Page,  Palo  Alto,  Plyaouth,  Pocahontas,  Poweshiek,  Rinogold,  Sac,  Shelby,  Sioux, 
Story,  Tom,  Taylor,  Union,  Van  Buren,  Uapello,  Washington,  Uayne,  Ucbster,  Uimefaago, 
Uimeshiek,  Worth,  Wright  ^^' 


KANSAS  (GREAT  PLAlMSi 

CPI  AREAS:  COUNTIES 

MSA   Kanaas  City,  MO-KS: 


Johnson,  Leavenworth,  Miaai,  Wyandotte 


METROPOLITAN  COUNTIES 

Butler,  Douglas,  Narvcy,  Sedgwick,  Shawnee 

NQNNETROPOLITAN  COUNTIES 

Allen,  Anderson,  Atchison,  Barber,  Barton,  Bourbon,  Brown,  Chase,  Chautauqua,  Cherokee, 
Cheyeiwte,  Clark,  Clay.  Cloud,  Coffey,  Cownche,  Cowley,  Crawford,  Decatur,  Dickinson, 
Doniphan,  Edwsrds,  Elk,  Ellis,  Ellsworth,  Fimey,  Ford,  Franklin,  Geary,  Gove,  Grahaa,  Grant, 
Gray,  Greeley,  Greenwood,  Nanilton,  Narper,  Haskell,  Hodgeaan,  Jackson,  Jefferson,  Jewell, 
Kearny,  Kingaan,  Kiowa,  Labette,  Lene,  Lincoln,  Linn,  Logan,  Lyon,  Marion,  Marshall, 
Mcpherson,  Meade,  Mitchell,  Montgoawry,  Morris,  Morton,  NsMha,  Neoaho,  Ness,  Norton,  Osage, 
Osborne,  Ottawa,  Pawnee,  Phillips,  Pottawatoaie,  Pratt,  Rawlina,  Reno,  Republic,  Rice,  Riley, 
Rooks,  Rush,  Russell,  Saline,  Scott,  Seward,  Sheridan,  Sheraan,  Saith,  Stafford,  Stanton, 
Stevens,  Staner,  Thoaas,  Trego,  Wabaunsee,  Wallace,  Washington,  Wichita,  Wilson,  Woodson 

KENTUCKY  f SOUTHEAST > 


CPI  AREAS:  COUNTIES 

*Cincinnsti,  OH-KY-IN: 
*OOUNTT  Gallatin,  KY: 
*OOUNTY  Grant,  KY: 
*OOUNTY  Pendleton,  KY: 


Gallatin 

Grant 

Pendleton 


II,  Kenton 


METROPOLITAN  COUNTIES 

Bourbon,  Boyd,  Bullitt,  Carter,  Christian,  Clark,  Daviess,  Fayette,  Greenup,  Henderson, 
Jefferson,  Jessaaine,  Madison,  Oldiaa,  Scott,  Woodford 

NONNETROPOLITAN  COUNTIES 

Adair.  Allen,  Anderson,  Ballard,  Barren,  Bath,  Bell,  Boyle,  Bracken,  Breathitt.  Breckinridge, 
Butler,  Caldwell,  Calloway,  Carlisle,  Carroll,  Casey,  Clay.  Clinton,  Crittenden,  QatMrland, 
Edaonaon,  Elliott,  Estill,  Flasing,  Floyd.  Fronklin,  Fulton,  Garrard,  Graves,  Grayson.  Green. 
Hancock.  Hardin.  Harlan,  Harrison,  Hart,  Henry,  Hiekaan.  Hopkins,  Jackson,  Johnson,  Knott. 
Knox.  Larue,  Laurel,  Lawrence,  Lee,  Leelie,  Letcher,  Lewis.  Lincoln,  Livingston,  Loom.  Lyon. 
Magoffin.  Marion.  Marshall.  Martin.  Naaon.  Mccracken.  Mccreary.  Mclean,  Meade,  Nonifee, 
Mercer,  Metcalfe,  Monroe,  Montgcaary,  Morgan,  Muhlenberg,  ,Nelaon,  Ntchelaa,  Ohio.  Owan, 
Oialey,  Perry,  Pike,  Powell,  Pulaaki,  Robertson,  Roekcaatfe,  Rowan,  Russell,  Shelby.  Siapaon. 
Spencer.  Taylor.  Todd.  Trigg,  Triifele,  Union,  Warren,  Waahingtcn.  Wayne,  Wefaater,  Whitley, 
Wolfe 

LOUISIANA  (SOUTHWEST! 

CPI  AREAS:  COUNTIES 
*New  Orleens.  LA: 


*COUNTY  St.  Jl 


Parish.  U: 


Jefferson,  Orleena,  Plaquaaines,  St.  Bernard,  St.  Charles, 
St.  John  the  Baptist,  St.  Ta 
St.  Jsaaa 


METROPOLITAN  COUNTIES 

Acadia,  Ascsnsion,  Bossier,  Caddo,  Calcaaieu,  Eaat  Baton  Rouge,  Lafayette,  Lafourche, 
Livingaton.  Ouachita.  Rapides.  St.  Landry,  St. .Martin,  Terrebonne,  Webster,  West  Baton  Rouge 

NOMMCTROPOLITAN  COUNTIES 

Allen.  Assu^ion,  Avoyelles.  Beauregard,  Bienville,  Caldwell,  Caaeron,  Catahoula,  Claiborne, 
Concordia,  De  Soto,  Eaat  Carroll,  East  Felicisna,  Evangeline,  Franklin,  Grant,  Iberia, 
Iberville,  Jackaon,  Jefferson  Davis,  La  Salle,  Lincoln,  Madiaon,  Morahouae,  Itatchiteches, 
Points  Cot^ee,  Red  River,  Richlsnd,  Sabine,  St.  Helena,  St.  Nary,  Tangipahoa,  Tensaa,  Union. 
Verailion,  Vernon,  Washington,  West  Carroll,  West  Feliciana,  Wim 
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MAINE  (NBI  ENCLAND> 

CPI  AREAS:  COUNTIES 

PN8A  Porfwuth-Rochwter,  NN*NE 

York  County  part:       Berwick  town.  El  let  tow,  Kittory  tom.  South  Mrwfek  toun,  York 

torn 


METROPOLITAN  COUNTIES 

Androseoggln  Cowty  part: 

Curiitrland  County  port: 


Pcnobocot  County  part: 


Mldo  County  part: 
York  Cointy  part: 

NONMETROPOLITAN  OOUWriES 
Arooataok 
Franklin 


Mhum  city,  Sroona  town,  Lowiaton  city,  Liafaon  tom,  Nadianic 
Falla  tom,  Poland  town,  Sabattua  toun.  Turner  town,  Ualaa  torn 
Cape  Elixabeth  town,  Caaco  tom,  Cuterland  tew,  Falaoutli  tew, 
Freepert  tew,  fieriMo  tew.  Gray  tew,  Merdi  Yaraoutti  tew. 
Portland  city,  Rayaond  tew,  SeartMreuifi  tow.  South  Portland 
city,  Standiah  tow,  MMtfarook  city,  Uindhw  tew,  Yanmith  tew 
Ban0or  city,  ireuer  city,  Eddingten  tew,  Slanbum  tow,  Raipdan 
tew,    Heraon  tew,  Noldan  tow,  Kandiakeat  tew.  Mi  I  ford  tew. 
Old  Tow  city,   Orono  tew,  Orrinaten  tew,  Penobacot  Indiw 
laland,  Vaazie  tow 
Uinterport  tew 
•uiten  tew,  Hellia  tew,  Lialnsten  tow.  Old  Orchard 


Knox 
Lincoln 
Oxford 
Piaeataquia 


Uaahinsten 

AndreecoNBin  County  part:  Ourliaa  toun,  L 

Minet  tew 
Cuterland  Cowty  part: 


tew,  Li 


.  Li 


Narpauall  tow,  Narriaen  toMi,  Naplaa  tew.  New  fit 
PoMnal  tew,  Sebaoo  tow 


Fella  tew. 
Iter  tow. 


Alton  tew,  Argyla  wort..  Bradford  tow,  Bradley  tow,  Burlingtw 
tew,  Charlaaton  tew.  Cheater  tmm,   Clifton  toun,  Corinna  tew. 


Penobacot  County  part: 

Corinth  tow.  Dexter  tew,  Diaant  tew,  Oreu  plantation,  Eaat 
Central  Penob,  Eaat  MlUineckat  tew,  Ediiters  tow.  Enfield  tew, 

Etne  tew.  Exeter  tew,  Gerlend  tew,  fireartuah  tew,  fireanfield 

toun.  Nouland  tow.  HusHn  toun.  Klnsaw  wars* .  Leerenoa  tew, 
LakaviUe  tew.  Lea  taw,  Levant  tow,  Lincoln  tew.  LowaU  tew, 
Mettauaakaas  tew,  Naxfield  tew,  Nedkay  tew,  Nilllnocket  tew. 
Mount  Oiaae  tew,  HoMlMr^  toHi,  Panobecot  wors.,  PaaaadtalceeB 
toun.  Patten  tew,  Plyaouth  tow,  Prentiaa  plantation,  Seboeio 
plentatien,  Springfield  toun,  slecyvillo  toun,  Stetaen  tew, 
TMoAly  werf.,  Uabeter  plentatien,  Uhitnay  unerf.,  Vinn  tow, 
Itoodviile  tew 
Waldo  Cowty  pert:  Belfaat  city,  Belaont  toun,  Brooke  tew,  BuiriMa  tow,  Frankfort  tew, 

Freedoa  tew,  laleabora  town,  Jackaen  teun,  Knei  tew.  Liberty 
toun,  Lineolfwille  toun,  Monroe  tew,  Mentville  tow,  Morrill 
tow,  Bofthport  tew,  Palerae  toun,  Preapact  toun,  Soaraaont  tew, 
taaripert  tow,  Stockton  Sprinfa,  Swwille  tew,  Thomdika  tew. 
Trey  tew,  unity  tow,  tlalda  tow 

Acton  tow,  Alfred  tew,  Anaidal  tew,  Biddaford  city,  Corniah 
tew,  Dayton  tow,  Kannabinc  tow,  Kannabwkpert  toun,  Lebanon 
toun,  Liaarick  toun,  Lyaw  tow,  Hewf  ield  toun.  North  Berwick 
tow,  Ogunquit  tow,  Paraenafield  tew,  Sece  city,  Senferd  tew, 
Shapleiflh  tew,  Uatasboro  tew,  Uella'tew 


York  County  part: 


MARYLAND  fHID-ATLAHTlO 

CPI  AREAS:  COUNTIES 

PMSA  Baltiaora,  ND: 

PNSA  NaDaretew.  IS: 
*Uaehin0ten.  DC-MD-VA: 


PNSA  Uilain0ten-Newark,  DE-MD:  Cecil 

METROPOLITAN  COUNTIES 
Allegany 


Anna  Arundel,  Baltiaora,  Carrall,  Harford,  Bowerd, 

Baltiaora  city,  Coltabia  city 

Ueahinsten 

Celvert,  Charlea,  Frederick,  Mentgoaary,  Prince  Beerge'a 


Ama'e, 


NOHMETHQPOLITAN  COUNTIES 

Caralina,  Dorcheater,  Sarratt,  Kwt,  Seaeraet,  St.  Mary'e,  Talbot,  Wiceaico,  Itorcaeter 
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MASSACHUSETTS  fMEW  ENGLAND) 


CPI  AREAS:  COUNTIES 

PNSA  Boston,  NA-NH 
Bristol  County  port: 
city 

Essex  Couity  part; 


Middlesex  Couity  part: 


Norfolk  Comty  part: 


Plyaouth  County  pert: 


Suffolk  cointy  part: 


PNSA  Brockton,  MA 
Bristol  Couity  part: 
Norfolk  County  part: 
Plyaouth  County  part: 


Berkley  toun,  Oightorv  town,  Mansfield  town,  Norton  toHn,  Taunton 

Awsbury  tow,  Beverly  city,  Danvers  toMn,  Essex  town,  Gloucester 
city,   Haailton  town,  Ipswich  town,  Lynn  city,  Lynnfield  town, 
Manchester  town,  Marblcheed  town,  Middleton  town,  Nahant  town, 
Newbury  town,  Newburyport  city,  Peabody  city,  Rockport  town, 
Rowley  town,  Salca  city,  Salisbury  town,  Saugus  town,  Siwpicott 
town,  Topsf ield  town,  Wenhaa  town 

Acton  town,  Arlington  town,  Ashland  town,  Ayer  town,  Bedford  town, 
Belaont  town,  BoxborouBh  town,  Burlington  town,  Casbridge  city, 
Carlisle  town.  Concord  town,  Everett  city,  Fraainghaia  town. 
Hoi  listen  town,  Hopkinton  town,  Hudson  town,  Lexington  town, 
Lincoln  town,  Littleton  town.  Maiden  eity,  Marlborough  city, 
Maynard  town,  Nedford  city,  Melrose  city,  Natick  town.  Newton 
city.  North  Reading  town,  Reading  town,  Sherbom  town,  Shirley 
town,  Sowrville  city,  Stonehaa  town.  Stow  town,  Sudaury  town, 
Townaend  town,  Uakefield  town,  Ualthaa  city,  Uatertown  town, 
Uayland  town,  Weston  town,  Uilaington  town,  Winchester  town, 
Wobum  city 

Bellinghaa  town,  Braintree  town,  Brobkline  town.  Canton  town, 
Cohasset  town,  Oedhaa  town,  Dover  town,  Foxborough  town,  Franklin 
town,  Holbrook  town,  Medfield  town,  Medway  town,  Millie  town, 
Milton  town,  Needha*  town,  Norfolk  town,  Norwood  town,  Plainville 
town,  Quincy  city,  Randolph  town,  Sharon  town,  Stoughton  town, 
Walpole  town,  Wellesley  town,  Westwood  town,  Weyaouth  town, 
Wrenthaa  town 

Carver  town,  Duxbury  town,  Hanover  town,  Hinghan  town,  Hull  town, 
Kingston  town,  Narshfield  town,  Norwell  town,  Peafcroke  town, 
Plyaouth  town,  Rockland  town,  Scituate  town,  Warehaa  town 
Boston  city,  Chelsea  city.  Revere  city,  Winthrop  town 
Worcester  County  pert:   Berlin  town,  Blackstone  town,  Bolton 
town.  Harvard  town,  Hopedale  town,  Lancaster  town,  Mendon  town, 
Milford  town,  Millville  town,  Southborough  town,  Upton  town 


Easton  town,  Raynhaa  town 

Avon  town 

Abington  town,  Bridgewater  town,  Brockton  city.  East  Bridgewater 

town,  Halifax  town,  Hanson  town,  Lakevillc  town,  Niddleborough 

town,  Plyipton  town.  West  Bridgeweter  town,  Uhitaan  town 


PMSA  Fitchfaurg-Leoainster,  MA 
Middlesex  Comty  pert:    A*h^  town 
Worcester  Comty  pert: 


PMSA  Lawrence,  MA*NH 
Essex  County  pert: 


PNSA  Lowell,  MA-NH 
Middlesex  County  pert: 


PNSA  New  Bedford,  MA 
Bristol  County  part: 

Plyaouth  County  part: 

PNSA  Worcester,  MA-CT 
Hampden  County  part: 
Worcester  County  pert: 


Ashburrhaa  town,  Fitchburg  city,  Gardner  city,  Leoainster  city, 
Lunenburg  town,  Tc^pleton  town.'Mestainster  town,  Winchendon  town 

Andover  town,  Boxford  town,  Georgetown  town,  Grovcland  town, 
Haverhill  city,  Lawrence  city,  Merriaac  town,  Methuen  town.  North 
Andover  town.  West  Newbury  town 


BilleHca  town,  Chelasferd  town,  Oracut  town,  Dunstable  town, 
Groton  town,  Lowell  city,  Papperell  town,  Tewksbury  town, 
Tyngsborough  town,  Westferd  town 


Acushnet  town,  Oartaouth  town,  Fairhavan  town,  Freetown  town.  New 

Bedford  city 

Marion  town,  Mattapoisett  town,  Rochester  town 


Holland  town 

Auburn  town,  Barre  town,  Boylston  town,  Brookf ield  town,  Charlton 
town,  Clinton  town,  Douglas  town,  Dudley  town.  East  Brookf ield 
town,  Grefton  tom,  Holden  town,  Leicester  town,  NiUbury  town, 
Northborough  town,  Northbridge  town.  North  Brookf ield  town,  Oekhaa 
town,  Oxford  town,  Paxton  town,  Princeton  town,  Rutland  town, 
Shrewsbury  town,  Southbrfdge  town,  Spencer  town.  Sterling  town, 
Sturbridge  town,  Sutton  town,  Uxbridgc  town,  Webster  town, 
Westboroughtown,  West  Boylston  town.  West  Brookf  ield  town, 
Worcester  city 
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MASSACHUSETTS  CNEW  ENGLAND)  cont. 

METROPOLITAN  COUNTIES 

Barnstable  County  part: 


Berkshire  County  part: 


Bristol  County  part: 

Franklin  County  part: 
Hanpden  County  part: 


Naaipahire  County  part: 


NONMETROPOLITAN  COUNTIES 
Dukes 
Nantucket 
Barnstable  County  part: 

Berkshire  County  part: 


Franklin  County  part: 


HaHpden  County  pert: 
Hanpshire  County  part: 
Worcester  County  part: 


Barnstable  town,  Brewster  town,  Chathaa  town,  Dennis  town,  Easthaa 

town,  Naniich  town.  Nashpec  town,  Orleans  town,  Sanduich  torn, 

Yaraouth  town 

Adam  town,  Cheshire  town,  Oalton  town,  Hinsdale  town, 

Lanesborough  town,  Lee  town,  Lenox  town,  Pittsfield  city, 

Richaond  town,  Stockbridge  town 

Attleboro  city.  Fall  River  city.  North  Attleborough,  Rehoboth 

town,  Seekonk  tOHn,Scs»rset  town,  Swansea  town,  Uestport  town 

Sunderland  town 

Agawaa  town,  Chicopee  city.  East  Longaeadow  town,  Haupden  town, 

Holyoke  city,   Longaeadow  town,  Ludlow  town,  Monson  town, 

Montgoaery  town,  Palaer  town,  Russell  town,  Southwick  town, 

Springfield  city,  Westfield  city.  West  Springfield  town,  Uilbrahaa 

town 

Aatierst  town,  Belchertown  town,  Easthaapton  town,  Granby  town, 

Hadley  town,  Hatfield  town,  Huntington  town,  Northaa^ton  city, 

Southasfiton  town.  South  Hadley  town.  Ware  town,  Williaasburg  town 


Bourne  town,  Falaouth  town,  Provincetown  town,  Truro  town, 
Wellfleet  town 

Alford  town,  Becket  town,  Clarksburg  town,  Egreaont  town,  Florida 
town.  Great   Barrington  town,  Hancock  town,  Monterey  town.  Mount 
Washington  town.  New  Ashford  town.  New  Marlborough  town.  North 
Adaas  city,  Otis  town,  Peru  torn,    Sandisfield  town.  Savoy 
town,  Sheffield  town,  Tyringhaa  town,  Washington  town.  West 
Stockbridge  town,  Willisastown  town,  Windsor  town 
Ashf  feld  town,  Bemardston  town,  Buckland  town,  Charleaont  town, 
Colrain  town,  Conway  town,  Decrfield  town,  Erving  town.  Gill 
town,  Greenfield  town,  Hawley  town,  Neath  town,  Leverett  town, 
Leyden  town,  Monroe  town,  Montague  town.  New  Salea  town, 
Northfield  town.  Orange  town,  Rowe  town,  Shelbume  town, 
Shutesbury  town,  Warwick  town,  Wendell  town,  Whately  town 
Blandford  town,  Briafield  town,  Chester  town,  Granville  town, 
Tolland  town,  Wales  town 

Chesterfield  town,  Cuaaington  town,  Goshen  town,  Middlefield  town, 
Pelhaa  town,  Plainfield  town,  Westhaapton  town,  Worthington  town 
Athol  town,  Hardwick  town,  HUabardston  town.  New  Braintree  town, 
Petershaa  town,  Phillipston  town,  Royalston  town,  Warren  town 


MICHIGAN  CMIDWEST) 

CPI  AREAS:  COUNTIES 

PMSA  Ann  Arbor,  MI : 
PMSA  Detroit,  MI: 
PMSA  Flint,  MI: 


Lenawee,  Livingston,  Washtenaw 

Lapeer,  Macoab,  Monroe,  Oakland,  St.  Clair,  Wayne 

Genesee 


00,  Kent.  Midland. 


METROPOLITAN  COUNTIES 

Allegan.  Bay.  Berrien.  Calhoun.  Clinton.  Eaton,  Inghaa,  Jackson,  Kal 
Muskegon,  Ottawa,  Saginaw,  Van  Buren 

NOimETROPOLITAN  COUNTIES 

Alcona,  Alger,  Alpena,  Antria,  Arenac,  Baraga,  Barry,  Benzie,  Branch,  Cass,  Charlevoix, 
Cheboygan,  Chippewa,  Clare,  Crawford,  Delta,  Dickinson,  Eaaet,  Gladwin,  Gogebic,  Grand 
Traverse,  Gratiot,  Hillsdale,  Houghton,  Huron,  Ionia,  loaco.  Iron,  Isabella,  Kalkaaka, 
Keweenaw,  Lake,  Leelanau,  Luce,  Mackinac,  Manistee,  Marquette,  Mason,  Mscoata,  Menoainee. 
Missaukee,  Montcala,  Montaorency,  Newaygo,  Oceana,  Ogeaaw,  Ontonagon,  Oscaola,  Oscoda, 
Otaego,  Presque  Isle,  Roicaason,  Sanilac,  Schoolcraft,  Shiawassee,  St.  Joseph,  Tuscola, 
Wexford  . 

MINNESOTA  (MIDWEST) 

CPI  AREAS:  COUNTIES 

MSA  Minneapolis-St.  Paul,  MN-WI:  Anoka,  Carver,  Chisago,  Dakota,  Hennepin,  Isanti,  Raasey, 

Scott,  Sherburne,  Waahington,  Wright 


METROPOLITAN  COUNTIES 

Benton,  Clay.  Houston,  Olastod,  Polk,  St.  Louis.  Steams 
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NONMETROPOLITAN  COUNTIES 

Aitkin,  Becker,  Beltraai,  Big  Stent,  Blut  Earth,  Brown,  Carlton,  CaM,  Chippewa,  Clearwater, 
Cook,   Cottonwood,  Crow  Wing,  Dodge,  Douglas,  Faribault,  Fillaore,  Freeborn,  Goodhue, 
Grant,  Miiibard,  Itasca,  Jackson,  iCanabec,  Kandiyohi,  Kittson,  Koochiching,  Lac  qui  Parle, 
Lake,  Lake  of  the  Woods,  Le  Sueur,  Lincoln,  Lyon,  Nahnonen,  Marshall,  Martin,  Mcleod,  Meeker, 
Nille  Lacs,  Morrison,  Mower,  Murray,  Nicollet,  Nobles,  Noraan,  Otter  Tail,  Pennington,  Pine, 
Pipestone,  Pope,  Red  Lake,  Redwood,  Renville,  Rice,  Rock,  Roseau,  Sibley,  Steele,  Stevens, 
Swift,  Todd,  Traverse,  Uabasha,  Uadena.  Waseca,  Watonwan,  Wilkin.  Winona,  Yellow  Medicine 

MISSISSIPPI  (SOUTHEAST)- 

METROPOLITAN  COUNTIES 

Desoto,  Hancock,  Harrison,  Hinds,  Jackson,  Madison,  Rankin 

NONMETROPOLITAN  COUNTIES 

Adam,  Alcorn,  Anite,  Attala,  Benton,  Bolivar,  Calhoun,  Carroll,  Chickasaw,  Choctaw, 
Claiborne,  Clarke,  Clay,  Coahoaa,  Copiah,  Covington,  Forrest,  Franklin,  George,  Greene, 
Grenada,  Holaes,  Huiphreys,  Issaquena,  Itawaate,  Jasper,  Jefferson,  Jefferson  Davis,  Jones, 
Kcnper,  Lafayette,  Liner,  Lauderdale,  Lawrence,  Leake,  Lee,  Leflore,  Lincoln,  Lowndes, 
Marion,  Marshall,  Monroe,  Montgoaery,  Neshobe,  Newton,  Noxiisee,  Oktibbeha,  Panola,  Pearl 
River,  Perry,  Pike,  Pontotoc,  Prentiss,  Quitaan,  Scott,  Sharkey,  Siapson,  Saith,  Stone, 
Sunflower,  Tallahatchie,  Tate,  Tippah,  Tishoaingo,  Tunica,  Union,  Walthall,  Warren, 
Washington,  Wayne,  Webster,  Wilkinson,  Winston,  Yalobusha,  Yazoo 

MISSOURI  (GREAT  PLAINS) 

CPI  AREAS:  COUNTIES 

MSA   Kansas  City,  MO-KS:  Cass,  Clay,  Clinton,  Jackson,  Lafayette,  Platte,  Ray 
MSA   St.  Louis,  MO-IL:   Franklin,  Jefferson,  Lincoln,  St.  Charles,  St.  Louis,  Warren,  St. 

Louis  city,  Crawford- Sullivan  (part) 

METROPOLITAN  COUNTIES 

Andrew,  Boone,  Buchanan,  Christian,  Greene,  Jasper,  Newton,  Webster 

NONMETROPOLITAN  COUNTIES 

Adair,  Atchison,  Audrain,  Barry,  Barton,  Bates,  Benton,  Bollinger,  Butler,  Caldwell, 
Callaway,  Caaden,  Cape  Girardeau,  Carroll,  Carter,  Cedar,  Chariton,  Clark,  Cole,  Cooper, 
Crawford,  Dade,  Dallas,  Daviess,  Dekalb,  Dent,  Douglas,  Dunklin,  Gasconade,  Gentry,  Grundy, 
Harrison,  Henry,  Hickory,  Holt,  Howard, Howell,  Iron,  Johnson,  Knox,  Laclede,  Lawrence,  Lewis, 
Linn,  Livingston,  Macon,  Madison,  Maries,  Marion,  Mcdonald,  Mercer,  Miller,  Mississippi, 
'Moniteau,  Monroe,  Montgonery,  Morgan,  New  Madrid,  Nodaway,  Oregon,  Osage,  Ozark,  Pcaiscot, 
Perry,  Pettis,  Phelps,  Pike,  Polk,  Pulaski,  Putnaa,  Ralls,  Randolph,  Reynolds,  Ripley, 
Saline,  Schuyler,  Scotland,  Scott,  Shannon,  Shelby,  St.  Clair,  St.  Francois,  Ste.  Genevieve, 
Stoddard,  Stone,  Sullivan,  Taney,  Texas,  Vernon,  Washington,  Wayne,  Worth,  Wright 

MONTANA  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 
Cascade,  Yellowstone 

NONMETROPOLITAN  COUNTIES 

Beaverhead,  Big  Horn,  Blaine,  Broadwater,  Carbon,  Carter,  Chouteau,  Custer,  Daniels,  Dawson, 
Deer  Lodge,  Fallon,  Fergus,  Flathead,  Gallatin,  Garfield,  Glacier,  Golden  Valley,  Granite, 
Hill,  Jefferson,  Judith  Basin,  Lake,  Lewis  and  Clark,  Liberty,  Lincoln,  Madison,  Mccone, 
Meagher,  Mineral,  Missoula,  Musselshell,  Park,  Petroleia,  Phillips,  Pondera,  Powder  River, 
Powell,  Prairie,  Ravalli,  Richland,  Roosevelt,  Rosebud,  Sanders,  Sheridan,  Silver  Bow, 
Stillwater,  Sweet  Grass,  Teton,  Toole,  Treasure,  Valley,  Wheatland,  Wibaux 

NEBRASKA  (GREAT  PLAINS) 

METROPOLITAN  COUNTIES 

Cass>  Dakota,  Douglas,  Lancaster,  Sarpy,  Washin^on 

NONMETROPOLITAN  COUNTIES 

Adaas,  Antelope,  Arthur,  Banner,  Blaine,  Boone,  Box  Butte,  Boyd,  Brown,  Buffalo,  Burt, 
Butler,  Cedar,  Chase,  Cherry,  Cheyenne,  Clay,  Colfax,  Cuaing,  Custer,  Dawes,  Dawson,  Deuel, 
Dixon,  Dodge,  Dundy,  Fillaore,  Franklin,  Frontier,  Furnas,  Gage,  Garden,  Garfield,  Gosper, 
Grant,  Greeley,  Hall,  Haailton,  Harlan,  Hayes,  Hitchcock,  Holt,  Hooker,  Howard,  Jefferson, 
Johnson,  Kearney,  Keith,  Keys  Paha,  KiidMll,  Knox,  Lincoln,  Logan,  Loup,  Madison,  Mcpherson, 
Merrick,  Morrill,  Nance,  Ncaaha,  Nuckolls,  Otoe,  Pawnee,  Perkins,  Phelps,  Pierce,  Platte, 
Polk,  Red  Willow,  Richardson,  Rock,  Saline,  Sauiders,  Scotts  Bluff,  Seward,  Sheridan, 
Sheraan,  Sioux,  Stanton,  Thayer,  Thoaas,  Thurston,  Valley,  Wayne,  Webster,  Wheeler,  York 
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NEVADA  fPAClFIC/HAUAin 

METROPOLITAN  COUNTIES 
Clark,  Nye,  Washoe 

NONNETROPaiTAN  COUNTIES 

Churchill,  Douglas,  Elko,  Esneralda,  Eureka,  Hurijoldt,  Lander,  Lincoln,  Lyon,  Mineral, 
Pershing,  Storey,  White  Pine,  Carson  City 

NEW  HAMPSHIRE  (NEW  ENGLAND) 


CPI 


AREAS:  COUNTIES 
PMSA  Lawrence,  NA-NH 
Rockingham  County  part: 


PMSA  Lowell,  NA-NH 
Hillsborough  county  part: 

PMSA  Manchester,  NH 


Atkinson  town,  Chester  town,  Danville  town,  Derry  town,  Freaont 
town,Ha^)Stead  town,  ICingston  town,  Newton  town,  Plaistow  town, 
Raynond  town,  Salcai  town,  Sandown  town,  Uindhaa  town 

Pelhan  town 


pnsA  Hancnester,  nh 

Hillsborough  county  part:  Bedford  town,  Goffstown  town,  Manchester  city,  Weare  town 

Merriiaack  county  part:  Allenstown  town,  Hooksett  town 

Rockinghan  county  part:  Auburn  town,  Candia  town,  Londonderry  town 


PMSA  Nashua,  NH 
Hillsborough  county  part: 


Anherst  town,  Brookline  town,  Greenville  town.  Hoi I  is  town,  Hudson 
town,  Litchfield  town.  Mason  town,  Nerriaack  town,  Nilford  town, 
Mont  Vernon  town,  Nashua  city,  Newlpswich  town,  Wilton  town 


PMSA  Portsmouth-Rochester,  NH-ME 

Rockingham  County  part:   Brentwood  town.  East  Kingston  town,  Epping  town,  Exeter  town, 

Greenland  town,  Hampton  town,  Hampton  Falls  town,  Kensington  town. 
New  Castle  town,  Newf ields  town,  Newington  town,  Neimarket  town. 
North  Hampton  town,  Portsmouth  city.  Rye  town,  Stratham  town 

Strafford  County  part:    Barrington  town,  Dover  city,  Durham  town,  Farmington  town,  Lee 

town,  Madbury  town,  Milton  town,  Rochester  city,  Rollinsford  town, 
Somersworth  city 

NONNETROPdLITAN  COUNTIES 

Belknap 

Carroll 

Cheshire 

Coos 

Grafton 

Sullivan 

Hillsborough  County  part:  Antrim  town,  Bennington  town,  Oeering  town,  Francestown  town, 

Greenfield  town,  Hancock  town,  Hillsborough  town,  Lyndeborough 
town.  New  Boston  town,  Peterborough  town,  Sharon  town.  Temple 
town,  Windsor  town 

Andover  town,  Boscawen  town.  Bow  town,  Bradford  town,  Canterbury 
town,  Chichester  town.  Concord  city,  Danbury  town,  Dunbarton  town, 
Epsom  town,  Franklin  city,  Hemiker  town.  Hill  town,  Hopkinton 
town,  Loudon  town,  Newbury  town.  New  London  town,  Northfield  town, 
Penldroke  town,  Pittsfield  town,  Salisbury  town,  Sutton  town, 
Warner  town,  Webster  town,  Wilmot  town 

Rockingham  Comty  part:   Deerfield  town,  Northwood  town,  Nottingham  town, 

Strafford  County  part:    Middleton  town.  New  Durham  town,  Strafford  town 

HEW  JERSEY  (NEW  YORK/HEW  JERSEY) 

CPI  AREAS:  COUNTIES 

PMSA  Atlantic-Cape  Nay.  NJ:  Atlantic,  Cape  Nay 

PNSA  Bergen-Passaic,  NJ:  Bergen,  Passaic 

PMSA  Jersey  City,  NJ:  Hudson 

PNSA  Niddlesex-Somerset-Hunterdon,  NJ:  Hunterdon,  Niddlescx,  Somerset 

PNSA  Nonmouth-Ocean,  NJ:  Nonmouth,  Ocean 

PNSA  Newark,  NJ:  Essex,  Norris,  Sussex,  Union,  Warrerf 

PNSA  Philadelphia,  PA-NJ:  Burlington,  Camden,  Gloucester,  Salem 

PNSA  Trenton,  NJ:  Nercer 


Nerrimack  County  part: 
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NEW  JERSEY  (Cont.) 

PMSA  Vineland-NUlville-Bridgcton,  NJ:  Ciaterland 
NEW  MEXICO  (SOUTHWEST") 


METROPOLITAN  COUNTIES 

Bernalillo,  Dona  Ana,  Los  Al 


,  Sandoval,  Santa  Fe,  Valencia 

NONMETROPOLITAN  COUNTIES 

Catron,  Chaves,  Cibola,  Colfax,  Curry,  Debaca,  Eddy,  Grant,  Guadalupe,  Harding,  Hidalgo,  Lea, 
Lincoln,  Luna,  Mckinley,  Mora,  Otero,  Quay,  Rio  Arriba.  Roosevelt,  San  Juan,  San  Miguel. 
Sierra,  Socorro,  Taos,  Torrance,  Union 

NEW  YORK  (NEW  YORK/NEW  JERSEY) 

CPI  AREAS:  COUNTIES 

PMSA  Buffalo-Niagara  Falls,  NY:  Erie,  Niagara 

PMSA  Dutchess  County.  NY  :     Dutchess 

PMSA  Nassau-Suffolk.  NY:       Nassau.  Suffolk 

25^«!!^J[*^^  *^'    -       ■"*«•  ''*"«*•  *•"  ^<""'''  '^""'  **^'  Bidwjnd,  Rockland 
*COUNTY  Westchester,  NY:       Westchester 

PMSA  Newburgh,  NY-PA:         Orange 

METROPOLITAN  COUNTIES 

Albany,  BrooM,  Cayuga,  Chautauqua.  Chemng,  Genesee.  Herkiaer,  Livingston.  Madison.  Monroe. 
Montgoaery.  Oneida.  Onondaga.  Ontario.  Orleans.  Oswego.  Rensselaer.  Saratoga,  Schenectady. 
Schoharie,  Tioga.  Warren.  Washington.  Wayne 

NONMETROPOLITAN  COUNTIES 

Allegany.  Cattaraugus.  Chenango.  Clinton.  Coluibia.  Cortland,  Delaware.  Essex.  Franklin. 
Fulton.  Greene,  Nanilton,  Jefferson.  Lewis.  Otsego.  Schuyler.  Seneca.  St.  Lawrence.  Steuben. 
Sullivan.  Toiipkins.  Ulster.  Wyoaiii«.  Yates 

NORTH  CAROLINA  (SOUTHEAST) 

NETROPaiTAN  COUNTIES 

AlManee,  Alexander.  Brunswick.  Buwoite.  Burke.  Cabarrus.  Caldwell.  Catawba.  Chathaa, 
Cu^rland.  Currituck,  Davidson,  Davie.  Ourhaa,  Edgecoate,  Forsyth.  Franklin.  Gaston. 
Guilford.  Johnston.  Lincoln,  Madison,  Mecklenburg,  Nash,  New  Hanover.  Onslow,  Orange.  Pitt. 
Randolph,  Rowan,  Stokes,  Union.  Wake.  Wayne.  Yadkin .  •    ■».    . 

NONMETROPOLITAN  COUNTIES 

Alleghany.  Anson.  Ashe,  Avery,  Beaufort,  Bertie,  Bladen,  Canden,  Carteret.  Caswell.  Cherokee. 
Chowan,  Clay.  Cleveland.  Colurixjs.  Craven,  Dare,  Di^lin.  Gates.  GrahM.  Granville.  Greene. 
Halifax,  Harnett,  Haywood,  Henderson,  Hertford,  Hoke,  Hyde.  Iredell,  Jackson,  Jones,  Lee. 
Lenoir,  M«:on,  Martin,  Mcdowell,  Mitchell,  Montgca»ry,  MoAre,  Northampton,  Pnlico, 
Pasquotank,  Pender,  Perquiaans,  Person,  Polk,  Richannd,  Robeson,  Rockinghaa,  Rutherford. 
Sanpson.  Scotland.  Stanly.  Surry.  Swain,  Transylvania,  Tyrrell,  Vance,  Warren,  Washington. 
Watauga,  Wilkes,  Wilson,  Yancey 

NORTH  DAKOTA  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 

Burleigh.  Cass.  Grand  Forks.  Morton 

NONMETROPOLITAN  COUNTIES 

AdMs,  Barnes,  Benson,  Billings.  Bottineau.  Bouaan.  Burke.  Cavalier.  Dickey.  Divide.  Dunn. 
Eddy.  EMons,  Foster.  Golden  Valley,  Grant.  Griggs,  Hettinger.  Kidder.  Laaoure.  Logan. 
Mchenry.  Mcintosh,  Mckenzie.  Mclean,  Mercer,  Mountrail,  Nelson,  Oliver,  Pert>ina.  Pierce. 
RaMey.  Ransoa,  Renville,  Richland,  Rolette,  Sirgent,  Sheridan,  Sioux,  Slope,  Stark,  Steele, 
StutsMn,  Towner,  Traill,  Walsh.  Ward.  Wells.  WilliMS 

OHIO  (MIDWEST) 

CPI  AREAS:  COUNTIES 

PMSA  Akron.  OH:  Portage,  Sumit 

•COUNTY  Brown,  ON:  Brown 

•Cincinnati,  OH-KY-IN:  Clerannt,  Haailton,  Warren 

PMSA  Cleveland-Lorain-Elyria,  OH:  Ashtabula.  Cuyahoga,  Geauga.  Lake.  Lorain.  Medina 

PMSA  Haailton-Middletown.  OH:  Butler 
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OHIO  (MlDUgST^  eant. 

METROPOLITAN  COUNTIES 

Allen,  Auglaize,  Belaont,  Carroll,  Clark,  Coliaiiiana.  Crawford,  Delaware,  Fairfield, 
Franklin,  Fulton,  Greene.  Jefferson,  Lawrence,  Lickins,  Lucat,  Madison,  Mahoning,  Miaai, 
Montgcaery,  Pickaway,  Richland,  Stark,  TnataJll,  Washington,  Uood 

NONMETROPOLITAN  COUNTIES 

Adan,  Ashland,  Athens,  Chai|)aign,  Clinton,  Coshocton,  Darke,  Defiance,  Erie,  Fayette, 
Gallia,  Guernsey,  Hancock,  Hardin,  Harrison,  Henry,  Highland,  Nocking,  Nolaes,  Huron, 
Jackson,  Knox,  Logan,  Marion,  Meigs,  Mercer,  Monroe,  Morgan,  Morrow,  Muskii^us,  Noble, 
Ottawa,  Paulding,  Perry,  Pike,  Preble.  Putnaa,  Ross,  Sandusky,  Scioto,  Seneca,  Shelby, 
Tuscarawas,  Union,  Van  Wert,  Vinton,  Wayne,  Uilliaas,  Wyandot 

OKLAHOMA  (SOUTHWEST) 

METROPOLITAN  COUNTIES 

Canadian,  Cleveland,  CosMnche,  Creek,  Garfield,  Logan,  Mcclain,  OklahoM,  Osage, 
Pottawatoaiie,  Rogers,  Sequoyah,  Tulsa,  Wagoner 

NONMETROPOLITAN  COUNTIES 

Adair,  Alfalfa,  Atoka.  Beaver.  Beckhaa,  Blaine,  Bryan,  Caddo,  Carter,  Cherokee,  Choctaw, 
Cinarron,  Coal,  Cotton,  Craig,  Custer,  Delaware,  Dewey,  Ellis,  Garvin,  Grady,  Grant,  Greer, 
Hanson.  Harper,  Haskell,  Hughes,  Jackson,  Jefferson.  Johnston.  Kay.  Kir^fisher,  Kiows, 
Latiwr.  Le  Flore.  Lincoln,  Love.  Major.  Marshall.  Mayes,  Mccurtain,  Mcintosh.  Murray. 
Muskogee.  Noble,  Nowata,  Okfuskee,  Otawlgee,  Ottawa,  Pawnee,  Payne.  Pittsburg,  Pontotoc, 
Pushmataha,  Roger  Mills.  Seainole,  Stephens,  Texas,  Tillasn,  Washington,  Washita,  Woods, 
Woodward 

OREGON  (MORTHWEST/ALASKAI 

CPI  AREAS:  COUNTIES 

PMSA  Portland-Vancouver,  OR-WA:  Clackaws,  Coluri>ia.  NultnoMh.  Washington.  Yaitfiitl 
PMSA  Sales,  OR:  Marion,  Polk 

METROPOLITAN  COUNTIES 
Jackson,  Lane 

NONMETROPOLITAN  COUNTIES 

Baker,  Benton,  Clatsop,  Coos,  Crook.  Curry.  Deschutes.  Douglas,  Gilliaa,  Grant,  Harney.  Hood 

River.  Jefferson,  Josephine,  Klaaath,  Lake.  Lincoln,  Liim,  Malheur,  Morrow.  Shenvn, 

Tillanook.  UMtilla.  Union,  Wallowa.  Wasco.  Wheeler 


PENNSYLVANIA  (MID-ATLANTIC) 

CPI  AREAS:  COUNTIES 

PMSA  Newburgh.  NY-PA: 
PMSA  Philadelphia.  PA-NJ: 
PMSA  Pittsburgh.  PA: 


Pike 

Bucks.  Chester.  Delaware.  Montgaaery.  Philadelphia 

Allegheny.  Beaver.  Butler,  Fayette,  Washington,  Westaoreland 


METROPOLITAN  COUNTIES 

Berks,  Blair,  Canbria,  Carbon,  Centre,  Colmfcia,  Curiwrland,  Dauphin,  Erie,  Lackawanna, 
Lancaster,  Lebanon.  Lehigh,  Luzerne,  Lycoaing,  Mercer,  HorthMpton,  Perry.  Soaerset,  Wyoaing, 
York 

NONMETROPOLITAN  COUNTIES 

Adaos,  Amstrong,  Bedford,  Bradford.  C— sron.  Clarion,  Clearfield,  Clinton,  Crawford,  Elk, 
Forest,  Franklin,  Fulton,  Greene,  Huntingdon,  Indiana,  Jefferson,  Juniata,  Lawrence,  Mc  Kean, 
Mifflin,  Monroe,  Montour,  Northudaerland,  Potter,  Schuylkill,  Snyder,  Sullivan,  Susquehanna, 
Tioga,  Union,  Venango,  Warren,  Wayne 


RHODE  ISLAND  (NEW  ENGLAND) 

METROPOLITAN  COUNTIES 
Bristol  County  part: 
Kent  County  part: 

Providence  County  part: 


Newport  County  part: 


Barrington  town,  Bristol  town,  Warren  town 

Coventry  town,  East  Greenwich  town,  Warwick  city.  West 

Greenwich  town.  West  Warwick  town 

Burrillville  town.  Central  Falls  city.  Cranston  city, 

Cmberland  town.  East  Providence  city,  Foster  town, 

Glocester  town,  Johnston  town,  Lincoln  town.  North 

Providence  town.  North  Saithfield  town,  Pawtucket  city. 

Providence  city,  Scituate  town.  Saithfield  town,  Woonsocket 

city 

Jaaestown  town.  Little  Cosfitan  towi,  Tivertorrtown 
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RHODE  ISLANE  (CONT.) 

Washington  County  part: 
Washington  County  part: 


AREA  DEFINITIONS 


Charlestoun  town,  Exeter  town,  Narragansett  town.  North 
Kingstoyn  town,  Richaond  town.  South  Kingstown  town 
Hopkinton  town.  Westerly  town 


NONMETROPOLITAN  COUNTIES 
Newport  County  part: 
Washington  County  part: 

SOUTH  CAROLINA  (SOUTHEAST) 


Niddletown  town,  Newport  city,  Portsonuth  town 
New  Shoreham  town 


METROPOLITAN  COUNTIES 

Aiken,  Anderson,  Berkeley,  Charleston,  Cherokee,  Dorchester,  Edgefield,  Florence,  Greenville, 
Horry,  Lexington,  Pickens,  Richland,  Spartanburg,  Sunter,  York 

NONMETROPOLITAN  COUNTIES 

Abbeville,  Allendale,  Banberg,  Barnwell,  Beaufort,  Calhoun,  Chester,  Chesterfield,  Clarendon, 
Colleton,  Darlington,  Dillon,  Fairfield,  Georgetown,  Greenwood,  HMpton,  Jasper,  Kershaw, 
Lancaster,  Laurens,  Lee,  Marion,  Marlboro,  Mcconaick,  Newberry,  Oconee,  Orangeburg,  Saluda, 
Union,  WilliaMburg 

SOUTH  DAKOTA  (ROCKY  MOUNTAIN) 

METROPOLITAN  COUNTIES 

Lincoln,  Minnehaha,  Pennington 

NONMETROPOLITAN  COUNTIES 

Aurora,  Beadle,  Bennett,  Bon  Hoane,  Brookings,  Brown,  Brule,  Buffalo,  Butte,  Ca«pbell, 
Charles  Mix,  Clark,  Clay,  Codington,  Corson,  Custer,  Davison,  Day,  Deuel,  Dewey,  Douglas, 
Ectaunds,  Fall  River,  Faulk,  Grant,  Gregory,  Haakon,  Haalin,  Hand,  Hanson,  Harding,  Hughes, 
Hutchinson,  Hyde,  Jackson,  Jerauld,  Jones,  Kingsbury,  Lake,  Lawrence,  Lynan,  Marshall, 
Mccook,  Mcpherson,  Meade,  Mellette,  Miner,  Moody,  Perkins, Potter,  Roberts,  Sanborn,  Shannon, 
Spink,  Stanley,  Sully,  Todd,  Tripp,  Turner,  Union,  Walworth,  Yankton,  Ziebach 

TENNESSEE  (SOUTHEAST) 

METROPOLITAN  COUNTIES 

Anderson,  Blount,  Carter,  Cheathaa,  Davidson,  Dickson,  Fayette,  Haailton,  Hawkins,  Knox, 
Loudon,  Madison,  Marion,  Montgoaery,  Robertson,  Rutherford,  Sevier,  Shelby,  Sullivan,  Suaner, 
Tipton,  Unicoi,  Union,  Washington,  UilliaoKon,  Wilson 


NONMETROPOLITAN  COUNTIES 

Bedford,  Benton,  Bledsoe,  Bradley,  Caapbell,  Cannon,  Carroll,  Chester,  Claiborne,  Clay, 
Cocke,  Coffee,  Crockett,  Cunterland,  Dekalb,  Decatur,  Dyer,  Fentress,  Franklin,  Gibson, 
Giles,  Grainger,  Greene,  Grundy,  Hairitlcn,  Hancock,  Hardoaan,  Hardin,  Haywood,  Henderson, 
Henry,  Hickaan,  Houston,  Htaphreys,  Jackson,  Jefferson,  Mtnson,  Lake,  Lauderdale,  Lawrence, 
Lewis,  Lincoln,  Macon,  Marshall,  Maury,  Moainn,  Mcnairy,  Meigs,  Monroe,  Moore,  Morgan,  Obion, 
Overton,  Perry,  Pickett,  Polk,  Putnaa,  Rhea,  Roane^  Scott,  Sequatchie,  Saith,  Stewart, 
Trouadale,  Van  Buren,  Warren,  Wayne,  Weakley,  White 


TEXAS  (SOUrmgST) 

CPI  AREAS:  COUNTIES 

PNSA  Brazoria,  TX: 

*Dallas,  TX: 

PMSA  Fort  Worth-Arlington,  TX: 

PMSA  Galveston-Texas  City,  TX: 

*COUNTY  Henderson,  TX: 

PMSA  Houston,  TX: 


Brazoria 

Collin,  Dallas,  Denton,  Ellis,  Hunt,  Kaufaan,  Rockwall 

Nood,  Johnson,  Parker,  Tarrant 

Galveston 

Henderson 

Chadbers,  Fort  Bend,  Harris,  Liberty,  Montgoaery,  Waller 


METROPOLITAN  COUNTIES 

Archer,  Bastrop,  Bell,  Bexar,  Bowie,  Brazos,  Caldwell,  Caaeron,  Ccaal,  Coryell,  Ector,  El 
'  Paso,  Grayson,  Gregg,  Guadalupe,  Hardin,  Harrison,  Hays,  Hidalgo,  Jefferson,  Lubbock, 
Ncleman,  Midland,  Nueces,  Orange,  Potter,  Randall,  San  Patricio,  Saith,  Taylor,  Tea  Green, 
Travis,  U^hur,  Victoria.  Webb,  Wichita,  Williaason,  Wilson 
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NONNETROPOLITAN  COUNTIES 

Anderson,  Andrews,  Angelina,  Aransas,  Anastrong,  Atascosa,  Austin,  Bailey,  Bandera,  Baylor, 
Bee,  Blanco,  Borden,  Bosque,  Brewster,  Briscoe,  Brooks,  Brown,  Burleson,  Burnet,  Calhoun, 
Callahan,  Canp,  Carson,  Cass,  Castro,  Cherokee,  Childress,  Clay,  Cochran,  Coke,  Colcaan, 
Collingsworth,  Colorado,  Cooanche,  Concho,  Cooke,  Cottle,  Crane,  Crockett,  Crosby,  Culberson, 
Dallam,  Dawson,  Dewitt,  Deaf  Snith,  Delta,  Dickens,  Dimit,  Donley,  Duval,  Eastland,  Edwards, 
Erath,  Falls,  Fannin,  Fayette,  Fisher,  Floyd,  Foard,  Franklin,  Freestone,  Frio,  Gaines, 
Garza,  Gillespie,  Glasscock,  Goliad,  Gonzales,  Gray,  Crises,  Nale,  Hall,  Haaiilton,  Hansford, 
Hardenan,  Hartley,  Haskell,  Hemphill,  Hill,  Hockley,  Hopkins,  Houston,  Howard,  Hudspeth, 
Hutchinson,  Irion,  Jack,  Jackson,  Jasper,  Jeff  Davis,  Jia  Hogg,  Jia  Wells,  Jones,  Karnes, 
Kendall,  Kenedy,  Kent,  Kerr,  Kiible,  King,  Kinney,  Kleberg,  Knox,  La  Salle,  Lamar,  Imb, 
Lampasas,  Lavaca,  Lee,  Leon,  Limestone,  Lipsconfc,  Live  Oak,  Llano,  Loving,  Lynn,  Nadison, 
Marion,  Martin,  Mason,  Matagorda,  Maverick,  Mccullodi,  Mcmullen,  Medina,  Menard,  Milam, 
Mills,  Mitchell,  Montague,  Moore,  Morris,  Motley,  Nacogdoches,  Navarro,  Newton,  Nolan. 
Ochiltree,  Oldham,  Palo  Pinto,  Panola,  Parmer,  Pecos,  Polk,  Presidio,  Rains,  Reagan,  Real, 
Red  River,  Reeves,  Refugio,  Roberts,  Robertson,  Runnels,  Rusk,  Sabine,  San  Augustine,  San 
Jacinto,  San  Saba,  Schleicher,  Scurry,  Shackelford,  Shelby,  Sherman,  Somervell,  Starr, 
Stephens,  Sterling,  Stonewall,  Sutton,  Swisher,  Terrell,  Terry,  Throckmorton,  Titus,  Trinity, 
Tyler,  Upton,  Uvalde,  Val  Verde,  Van  Zandt,  Walker,  Ward,  Washington,  Wharton,  Wheeler, 
Wilbarger,  Willacy,  Winkler,  Wise,  Wood,  Yoakum,  Young,  Zapata,  Zavala 

UTAH  (ROCKY  MOWTAIN) 

METROPOLITAN  COUNTIES 

Davis,  Salt  Lake,  Utah,  Weber 

NONMETROPOLITAN  COUNTIES 

Beaver,  Box  Elder,  Cache,  Carbon,  Daggett,  Duchesne,  Emery,  Garfield.  Grand,  Iron,  Juab, 
Kane,  Millard,  Morgan,  Piute,  Rich,  San  Juan,  Sanpete,  Sevier,  Sumiit,  Tooele.  Uintah, 
Wasatch,  Washington,  Wayne 

VERMONT  (NEW  ENGLAND) 

METROPOLITAN  COUNTIES 

Chittenden  County  part:   Burlington  city,  Charlotte  town,  Colchester  town,  Essex  town, 

Hinesburg  town,  Jericho  town,  Milton  town,  Richmond  town,  St. 

George  town,  Shelbume  town.  South  Burlington  city,  WiUiston 

town,  Winooski  city 
Franklin  County  part:     Fairfax  town,  Georgia  town,  St.  Albans  city,  St.  Albans  town, 

Swanton  town 
Grand  Isle  County  part:   Grand  Isle  town.  South  Hero  town 

NOIMETROPOLITAN  COUNTIES 
Addison 
Bennington 
Caledonia 
Essex 
Lamoille 
Orange 
Orleans 
Rutland 
Washington 
Windham 
Windsor 
Chittenden  County  port^ 

Franklin  County  part: 

Grand  Isle  County  part: 

VIRGIMIA  (MID-ATLANTIO 

CPI  AREAS:  COUNTIES 

*COUNTY  Clarke,  VA: 
*COUNTY  Culpeper,  VA: 
*COUNTY  King  George,  VA: 
*COUNrY  Warren.  VA: 


Bolton  town,  Buels  gore,  Huntington  town,  Underhill  town,  Westford 

town 

Bakersfield  town,  Berkshire  town,  Enosburg  town,  Fairfield  town, 

Fletcher  town,  Franklin,  Highgate  town,  MontgosKry  town,  Richford 

town,  Sheldon  town  ' 

Alburg  town.  Isle  La  Motte  town.  North  Nero  town 


Clarke 
Culpeper 
King  George 
Warren 


51246       Federal  Register /Vol.  63,  No.  185 /Thursday,  September  24.  1998 /Rules  and  Regulations 


SCHEDULE  C  -  COMTRACT  RENT  ANtRML  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 

VIRGINIA  fMID-ATLANTIC)  cont. 

CPI  AREAS:  COUNTIES 

•«Mhin9ton,  DC-ND-VA:        Arlington,  Fairfax,  Fauquier,  Loudoun,  Prince  Uillian, 

Spoteylvwiia,  Stafford,  Alexandria  city,  Fairfax  city.  Falls 
Church  city,  Fredericksburg  city,  Manassas  Park  city, 
Manassas  city 

METROPOLITAN  COUNTIES 

Albanrle,  Aa«ierst,  Bedford,  Botetourt,  Cai^sbell,  Charles  City,  Chesterfield,  Dinwiddie. 
Fluvanna,  Gloucester,  Goochland,  Greene,  Hanover,  Henrico,  Isle  of  Wight,  Janes  City 
Mathews.  New  Kent,  Pittsylvania,  Powhatan,  Prince  George,  Roanoke,  Scott,  Washington!  York 
Bedford  city.  Bristol  city,  Charlottesville  city,  Chesapeake  city.  Colonial  Heights  city 
Oanville  city.  Ha^iton  city,  Hopewell  city,  Lynchburg  city,  Newport  News  city,  Norfolk  city, 
^Jr?^  *^'*y'  '*«^»«<«  city,  Portswjuth  city.  Richannd  city,  Roanoke  city,  Salea  city. 
Suffolk  city,  Virginia  Beach  city,  Uilliamburg  city  '' 

NONMETROPOLITAN  COUNTIES 

i*!?S?^^  *ll**fny.  Aaelia.  AppoMttox.  Augusta,  Bath,  Bland,  Brmswick.  Buchanan, 
•uckinghan.  Caroline.  Carroll.  Charlotte.  Craig.  Cuiterland,  Dickenson,  Essex,  Floyd. 
Franklin,  Frederick,  Giles.  Grayson.  Greensville,  Halifax,  Henry,  Highland,  King  Williaa. 
King  and  Queen,  Lancaster,  Lee.  Louisa.  Lunenburg.  Madison.  Mecklenburg,  Middlesex, 
Nontgowry,  Nelson,  Northanpton  Northi«berland,  Nottoway,  Orange,  Page,  Patrick,  Prince 
EAiard,  Pulaski,  Rappahannock,  Richnond,  Rockbridge.  Rockinghaa.  Russell  Shenandoah.  Snyth. 
Southaapton,  Surry.  Sussex,  Tazewell,  UestM>reland.  Wise.  Uythe 

WASHINGTON  CNORTHWEST/ALASKAl 

CPI  AREAS:  COUNTIES 

PNSA  Branerton.  WA:  Kitsap 

PMSA  Olyi^pia.  WA:  Thurston 

PNSA  Portland-Vancouver.  OR-WA:   Clark 

PMSA  Seattle-Bel levue-Everett.  WA:Island,  King,  Snohcnish 

PMSA  Tacow,  WA:  Pierce 

METROPOLITAN  COUNTIES 

Benton,  Franklin,  Spokane,  Whatcoa,  Yakiaa 

NONMETROPOLITAN  COUNTIES 

Mmm,   Asotin,  Chelan.  Clallan,  Coluabia,  Cowlitz.  Douglas.  Ferry,  Garfield,  Grant,  Grays 
-Narter,  Jefferson,  Kittitas,  Klickitat,  Lewis.  Lincoln,  Mason,  Okanogan,  Pacific.  Pend 
Oreille,  San  Juan,  Skagit,  Skannia,  Stevens,  Uahkiakua,  Walla  Walla,  Whitoian 

IgST  VIRGINIA  tNID-ATLAMTlCI 

CPI  AREAS:  COUNTIES 

*COUNTY  Berkeley,  WV: 
*COUNTY  Jefferson,  WV: 


Berkeley 
Jefferson 


METROPOLITAN  COUNTIES 

Brooke,  Cabell,  Hancock,  Kanawha.  Marshall,  Mineral.  Ohio,  Putnaa,  Wayne,  Wood 

NONMETROPOLITAN  COUNTIES 

■arbour,  Boone.  Braxton.  Calhoun,  Clay.  Doddridge.  Fayette.  Gilner.  Grant,  Greerte-ier. 
IIr^'l!lJ!'^'  •«■'"•''•«"•  J»ck»on.  Lewis.  Lincoln,  Logan.  Marion,  Mason.  Mcdowell,  Mercer. 
Mingo.  Monongaia,  Monroe,  Morgan.  Nicholas.  Pendleton.  Pleasants.  Pocahontas.  Preston. 
Raleigh.  Randolph.  Ritchie,  Roane,  Stawrs,  Taylor,  Tucker.  Tyler.  Upshur.  Webster.  Wetzel. 
Wirt,  uyoaing 

WISCONSIN  fMlDUgSTI  ^ 

CPI  AREAS:  COUNTIES 

PNSA  Kenosha,  WI:  Kenosha 

PMSA  Milwaukee-Waukesha.  WI:     Milwaukee.  Ozaukee,  Washington,  Waukesha 

MSA   Minneapolis-St.  Paul.  MN-WI:  Pierce.  St.  Croix 

PNSA  Racine.  WI:  Racine 

METROPOLITAN  COUNTIES 

Brown.  Caluaet.  Chippewa,  Dane,  Douglas,  Eau  Claire,  La  Crosse.  Marathon.  Outagaaie.  Rock, 
Snewygan,  Winnebago 
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WISCONSIN  (Cent.) 

NONMETROPOLITAN  COUNTIES 

AdaM,  Ashland,  Barron,  Bayfield,  Buffalo,  Burnett,  Clark,  Coliobia,  Crawford,  Dodge,  Door, 
Dim,  Florence,  Fond  du  Lac,  Forest,  Grant,  Green,  Green  Lake,  tana.  Iron,  Jackson, 
Jefferson,  Juneau,  Kewaunee,  Lafayette,  Langlade,  Lincoln,  Manitowoc,  Marinette,  Marquette, 
Menoninee,  Monroe,  Oconto,  Oneida.  Pepin,  Polk,  Portage,  Price,  Richland,  Rusk,  Sauk,  Sawyer, 
Shawano,  Taylor,  Trenpealeau,  Vernon,  Vilas,  Walworth,  Washburn,  Uai^oca,  Waushara,  Wood 

WYOMING  (ROCrr  MOUNTAIN) 

METROPOLITAN  COUNTIES 
Laraaie,  Natrona 

NONMETROPOLITAN  COUNTIES 

Albany,  Big  Mom,  Caapbell,  Carbon,  Converse,  Crook,  Frannt,  Goshen,  Not  Springs,  Johnson, 
Lincoln,  Niobrara,  Park,  Platte,  Sheridan,  Sublette,  Sweetweter,  Teton,  Uinta,  Washakie. 
Weston 

PACIFIC  ISLANDS  fPAClFlC/HAWAIH 

NONMETROPOLITAN  COUNTIES 

Anerican  Saaoa,  Guam,  Northern  Mariana  Islands,  Patau 

PUERTO  RICO  fSOUTHEAST) 

METROPOLITAN  COUNTIES 

Aguada,  Aguadilla,  Agues  Buenas,  Anasco,  Arecibo,  Barceloneta,  Bayaaon,  Cabo  Rojo,  Caguas, 
Caouy,  Canovanas,  Carolina,  Catano,  Cayey,  Ceiba,  Cidra,  CoKrio,  Corozal,  Dorado,  Fajardo, 
Florida,  Guayanilla,  Guaynabo,  Gurabo,  Hatillo,  Honsigueros,  Huncao,  Juana  Diaz,  Juncos,  Las 
Piedras,  Loiza,  Luquillo,  Manati,  Mayaguez,  Moca,  Morovis,  Naguabo.  Naranjito,  Penueles, 
Ponce.  Rio  Grande,  Sabana  Grand,  San  GenHn.  San  Juan,  San  Lorenzo,  Toe  Alta,  Toa  Baja, 
Trujillo  Alt,  Vega  Alta,  Vega  Baja,  Villalba,  Yabucoa,  Yauco 

NONMETROPOLITAN  COUNTIES  -  .  ^    .   ,    .       ,  ..„. 

Aibonito,  Arroyo,  Adjuntas,  Barranquitas,  Ciales,  Coag».  Culerbra.  Guanica.  GuayaM.  Isabela, 
Jayuya,  Lajas.  Lares.  Las  Marias.  Maricao.  Maunabo.  Orocovis,  Patillas.  Quebradillas,  Rincon. 
Salinas,  San  Sebastia,  Santa  Isabel,  Utuado,  Vieques 

VIRGIN  ISLANDS  tSOUTHEAST) 

NONMETROPOLITAN  COUNTIES 
Virgin  Island 


(FR  Doc.  98-25568  Filed  9-23-98;  8:45  am] 
BH.UNO  CODE  4210-32-C 
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Part  VI 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  320 

Qinnle  Mae  MBS  Program:  Book  Entry 

Securities;  Interim  Rule 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart320 
[DockM  No.  FR-4331-M)1] 

Qlnni*  Mae  MBS  Program:  Book  Entry 
SacurftiM 

AQENCY:  Government  National  Mortgage 
Association,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  revises  the  security 
issuance  procedures  for  Ginnie  Mae. 
Physical  securities  now  will  be  issued 
only  upon  the  request  of  the  registered 
holder.  Ginnie  Mae  is  revising  two 
sections  of  part  320  to  reflect  this 
change.  These  changes  bring  Ginnie 
Mae's  security  issuance  procedures  up 
to  date  with  modem  practices. 
DATES:  Effective  Date:  October  26, 1998, 
Comment  Due  Date:  November  23, 1998. 
AOOAESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Regulations  Division,  OfBce  of  the 
General  Counsel,  Room  10276, 
Department  of  Housing  &  Urban 
Development,  451  Seventh  Street.  S.W., 
Washington,  D.C.  20410-8000. 
Commimications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  pubUc  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Facsimile  (FAX)  comments  will  not  be 
accepted. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  R  Weakland,  Vice  President. 
Office  of  Program  Administration, 
Government  National  Mortgage 
Association,  Room  6204,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  Washington,  D.C. 
20410-0500.  Telephone  (202)  708-2884 
(voice)  or  202-708-1734  (TTY).  For 
hearing-  and  speech-impaired  persons, 
this  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Relay  Service  at 
1-800-877-8339. 
SUPPI^MENTARY  INFORMATION: 

Background 

The  Government  National  Mortgage 
Association  (Ginnie  Mae]  guarantees 
mortgage-backed  securities  of  approved 
issuers.  Giimie  Mae  wishes  to  adopt  a 
true  book  entry  system  for  the  seciuities 
that  it  guarantees,  instead  of  the  current 
system  under  which  a  physical  security 
is  issued  and  immobilized  (stored). 
Accordingly,  Ginnie  Mae  is  revising 
§  320.5  to:  (1)  revise  paragraph  (a)  to 
indicate  that  only  physical  securities 
will  specify  payment  and  matiuity 


dates;  (2)  indicate  the  date  on  and  after 
which  physical  seciuities  will  be  issued 
only  at  the  request  of  the  registered 
holder;  and  (3)  establish  when  Ginnie 
Mae  considers  a  book  entry  security  to 
be  guaranteed.  Finally,  the  current 
language  of  §  320.13  states  that  the 
Ginnie  Mae  guaranty  must  appear  on 
the  face  of  the  security.  Ginnie  Mae  has 
revised  this  section  to  remove  this 
statement  because  there  is  no  physical 
security  under  a  true  book  en^  system. 

Justification  for  Interim  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  pubUc  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking  at  24 
CFR  part  10.  Part  10,  however,  does 
provide  in  §  10.1  for  exceptions  from 
that  general  rule  where  the  Department 
finds  good  cause  to  omit  advance  notice 
and  public  participation.  The  good 
cause  requirement  is  satisfied  when  the 
prior  public  procediue  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest". 

The  Department  finds  that  good  cause 
exists  to  publish  this  interim  rule  for 
effect  without  first  soliciting  public 
comment,  in  that  the  elimination  of  the 
physical  security  represents  an  internal 
Ginnie  Mae  adjustment  which  is  part  of 
Ginnie  Mae's  continuing  effort  to 
implement  paperless  pool  processing.  In 
connection  with  this  rule,  Ginnie  Mae 
notes  that  the  Department  of  Treasiuy 
published  a  proposed  rule  on  March  4. 
1996  (61  FR  8420)  that  proposed  to 
incorporate  recent  and  significant 
changes  in  commercial  law  addressing 
the  holdings  of  securities  in  book  entry 
form  through  financial  intermediaries. 
Ginnie  Mae,  in  developing  its  rule,  had 
the  benefit  of  reviewing  the  Treasiuy 
rule  and  the  public  comments  received 
on  the  Treasury  proposed  rule,  which 
was  published  in  final  on  August  23, 
1996  (61  FR  43626).  hi  issuing  this  rule 
pubUshed  in  today's  Federal  Register, 
Ginnie  Mae  considered  the  public 
comments  received  on  the  Treasury 
proposed  rule.  In  addition,  there  is  only 
one  registered  holder  of  Ginnie  Mae 
book  entry  securities,  which  is  the 
designated  depository.  Ginnie  Mae's 
designated  depository  is  working  with 
Ginnie  Mae  to  effect  this  program 
change.  Any  investor  potentially 
adversely  affected  by  book  entry  can 
avoid  the  adverse  impact  of  the  rule  by 
getting  a  physical  security  through  the 
registered  holder.  Further,  book  entry 
securities  issued  without  an 
immobiUzed  security  will  only  be  done 
prospectively.  Physical  securities 
backing  book  entiy  securities  that  are 
already  issued  will  continue  to  be 
stored.  In  consideration  of  these  issues. 


advance  public  comment  was 
determined  not  necessary,  but  HUD 
welcomes  comments  bom  the  public 
and  is  soliciting  comment  on  this  rule. 

Findings  and  Ceitific»tions 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Ginnie  Mae's 
designated  depository  is  the  only  entity 
affected  by  this  revision,  and  the 
designated  depository  is  not  a  small 
entity.  The  interim  rule  will  have  no 
adverse  or  disproportionate  economic 
impact  on  small  businesses. 
Notwithstanding  HUD's  determination 
that  this  rule  will  not  have  a  significant 
economic  impact  on  small  entities.  HUD 
specifically  invites  comments  regarding 
alternatives  to  this  rule  that  would  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Environmental  Impact 

This  rulemaking  is  exempt  from  the 
environmental  review  procedures  under 
HUD  regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  because  of  the 
exemption  under  §  50.19(c)(1)  which 
pertains  to  "the  approval  of  poUcy 
documents  that  do  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demoUtion,  or  new 
construction,  or  set  out  to  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy."  This 
rulemaking  simply  amends  existing 
regulations  regarding  the  form  of 
guaranteed  securities. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  interim  rule  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  will  result  from  this 
interim  rule  that  would  affect  the 
relationship  between  the  Federal 
Govenunent  and  State  and  local 
governments. 
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Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Refonn  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
estabUshes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatoiy  actions  on  State,  local,  and 
tribal  govenunents.  and  on  the  private 
sector.  This  interim  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Executive  Order  12866 

This  rule  was  reviewed  by  the  OfBce 
of  Management  and  Budget  (0MB) 
under  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  the  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  as 
provided  under  the  section  of  this 
preamble  entitled  ADDRESS. 

Catalog  of  Federal  Domestic  Assistance 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
Ginnie  Mae  MBS  program. 


List  of  Subjects  for  24  CFR  Part  320 

Mortgages. 

Accordingly,  24  CFR  part  320  is 
amended  as  follows: 

PART  320-QUARANTY  OF 
MORTGAGE-BACKED  SECURITIES 

1.  The  authority  citation  for  24  CFR 
part  320  continues  to  read  as  follows: 

Authority:  12  U.S.C  1721(g)  and  1723a(a): 
and  42  U.S.C  4343(d). 

2.  Section  320.5  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  and  by  adding  new  paragraphs  (e) 
and  (f),  to  read  as  follows: 

f32a5   Securltias. 

(a)  *  *  *  The  securities,  if  issued  in 
physical  form,  must  specify  the  dates  by 
which  payments  are  to  be  made  to  the 
holders  thereof,  and  must  indicate  the 
accounting  period  for  collections  on  the 
pool's  mortgages  relating  to  each  such 
payment,  and  the  securities,  if  issued  in 
physical  form,  must  also  specify  a  date 
on  which  the  entire  principal  will  have 
been  paid  or  will  be  payable. 
•        *        •        •        • 

(e)  Securities  issued  on  or  before 
October  31, 1998,  are  issued  in  physical 


form.  On  at  after  November  1, 1998, 
securities  are  issued  in  book  entry  farm, 
and  physical  seciuities  are  issued  only 
upon  the  request  of  the  registered 
holder. 

(f)  On  or  after  November  1, 1998, 
Ginnie  Mae  guarantees  a  book  entry 
security  when  the  transfer  agent 
indicates  by  book  entry  that  a  seciuity 
has  been  transferred  to  a  registered 
holder. 

( ApprovBd  by  the  Office  of  Management  and 
Budget  under  control  number  2S03-0009) 

3.  Section  320.13  is  revised  to  read  as 
follows: 

f32ai3    Quafanty. 

The  Association  guarantees  the  timely 
payment,  whether  or  not  collected,  of 
the  interest  on  the  outstanding  balance 
and  the  specific  principal  installments. 
The  Association's  guaranty  is  backed  by 
the  full  faith  and  credit  of  the  United 
States. 

Dated:  August  26. 1998. 
Geoi^  S.  Andenoii. 
Executive  Vice  President,  Government 
National  Mortgage  Association. 
IFR  Doc  9»-25567  Filed  9-23-98;  8:45  am] 
■UJNQ  CODE  421»-01-P 
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Environmental 
Protection  Agency 


40  CFR  Parts  268  and  271 
Land  Disposal  Restrictions;  Treatment 
Standards  for  Spent  Potliners  From 
Primary  Aluminum  Reduction  (K088); 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  268  and  271 

[FRL-6168-7] 

raN206O-ZA01 

Land  DIsposai  Rastrtctiona;  Treatment 
Standarda  for  Spent  Potiinars  From 
Primary  Aluminum  Reduction  (KOeS) 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  promulgating 
treatment  standards  for  spent  potliners 
from  primary  alimiinum  reduction  (EPA 
hazardous  waste:  K088)  under  its  Land 
Disposal  Restrictions  (LDR)  program. 
The  purpose  of  the  LDR  program, 
authorized  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
is  to  minimize  threats  to  hiunan  health 
and  the  environment  due  to  land 
disposal  of  hazardous  wastes.  As  a 
result  of  today's  rule,  spent  potliners 
will  be  prohibited  from  land  disposal 
unless  the  wastes  have  been  treated  in 
compliance  with  the  niunerical 
standards  contained  in  this  rule.  These 
treatment  standards  are  necessary  to 
minimize  threats  to  human  health  and 
the  environment  frt>m  exposiue  to 
hazardous  constituents  which  may 
potentially  leach  bom  landfills  to 
groundwater. 

EFFECTIVE  DATE:  September  21, 1998. 
ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  RIC  is  open  bom  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  The  Docket 
Identification  number  is  F-98-K88F- 
FFFFF.  To  review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
ITie  public  may  copy  a  maximiun  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page.  The  index  and  some  supporting 
materials  are  available  electronically. 
See  the  "Supplementary  Information" 
section  for  information  on  accessing 
them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  infonnation,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll-free)  or 
TDD  (800)  553-7672  (hearing  impaired). 
In  the  Washington,  DC,  metropolitan 
area,  call  (703)  412-9810  or  TDD  (703) 
412-3323.  For  specific  infonnation, 
contact  Elaine  Eby,  John  Austin,  or 
Katrin  Krai,  Office  of  Solid  Waste 


(5302W),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  Elaine  Eby  may  be  reached  at 
703-308-6449, 

eby.elaine€tepamail.epa.gov;  John 
Austin  may  be  reached  at  703-308- 
0436,  austin.john@epamail.epa.gov;  and 
Katrin  Krai  may  be  reached  at  703-308- 
6120,  kral.katrin@epamail.epa.gov.  For 
information  on  the  capacity  analysis, 
contact  C.  Pan  Lee  (5302W)  at  703-308- 
8478,  lee.cpan@epam6ul.epa.gov.  For 
questions  on  the  regulatory  impact 
analysis,  contact  Paul  Borst  (5307W)  at 
703-308-0481, 
borst.paul@epamail.epa.gov. 
SUPPI.EMENTARY  INFORMATION: 
Availability  of  Rule  on  Internet 

Please  follow  these  instructions  to 
access  the  rule:  From  the  World  Wide 
Web  (WWW),  type  http://www.epa.gov/ 
rules  and  regulations. 

A£Gected  Entities 

Entities  potentially  affected  by  this 
action  are  generators  of  spent  aluminiun 
potliner  from  primary  aluminum 
reduction,  or  entities  that  treat,  store, 
transport,  or  dispose  of  these  wastes. 


Category 

Affected  entities 

Industry 

Generators  of  the  following  list- 
ed wastes,  or  entities  ttiat 
treat,  stae,  transport,  or  dis- 
pose of  tfiese  wastes. 

K088— Spent  potiiners  from  pri- 
mary aluminum  reduction. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  TTiis  table  lists 
those  entities  of  which  EPA  now  is 
aware  that  potentially  could  be  affected 
by  this  action.  Other  entities  not  listed 
in  the  table  also  could  be  affiscted.  To 
determine  whether  your  facility  is 
regulated  by  this  action,  you  should 
examine  40  CFR  parts  260  and  261 
carefully  in  concert  with  the  amended 
rules  found  at  the  end  of  this  Federal 
Register  document,  ff  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  SECTION. 

Table  of  Contents 

I.  Background 

A.  Process  Description 

B.  Regulation 
C  Litigation 

n.  Prohibition  on  Land  Disposal  of  Untreated 

K088 
m.  Interim  Final  Treatment  Standards 

A.  Introduction 

B.  Detailed  Discussion  of  the  New 
Treatment  Standards 


1.  Cyanide,  Polyaromatic  Hydrocartmns, 
and  Certain  Metals 

2.  Totel  Arsenic  Standard 

3.  Fluoride 

IV.  Capacity  Determination 

A.  Introduction 

B.  Capacity  Analysis  Results  Summary 

V.  Compliance  and  Implementation 

A.  Applicability  of  Rule  in  Authorized 
States 

B.  Effect  on  State  Authorization 

VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant  to 
Executive  Order  12866 

1.  Methodology  Section 

2.  Results 

B.  Regulatory  Flexibility 
C  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  1287S:  Enhancing  the 
Intergovernmental  Partnership 

E.  Executive  Order  13045  :  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

F.  Environmental  justice  E.0. 12898 

G.  Paperwork  Reduction  Act 
H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13084:  Consultation  and 

CoordinaUon  with  Indian  Tribal 

Governments 
J.  Congressional  Review  Act 
Vn.  Good  Cause  for  hnmediate  Final  Rule 

I.  Background 

A.  Process  Description 

K088  (spent  potliners  bom  primary 
aluminum  reduction)  (40  CFR  261.32)  is 
generated  by  the  aluminiun 
manufactiuing  industry.  Aluminum 
production  occiu«  in  fovu  distinct  steps: 
(1)  mining  of  bauxite  ores;  (2)  refining 
of  bauxite  to  produce  alumina;  (3) 
reduction  of  alumina  to  aluminum 
metal;  and  (4)  casting  of  the  molten 
aliuninum.  Bauxite  is  refined  by 
dissolving  alumina  (aliuninum  oxide)  in 
a  molten  cryolite  bath.  Next,  alumina  is 
reduced  to  aluminum  metal.  This 
reduction  process  requires  high  purity 
aluminum  oxide,  carbon,  electrical 
power,  and  an  electrolytic  cell.  An 
electric  current  reduces  the  alumina  to 
aluminum  metal  in  electrolytic  cells, 
called  pots.  These  pots  consist  of  a  steel 
shell  lined  with  brick  with  an  inner 
lining  of  carbon.  During  the  pot's 
service  the  liner  is  degraded  and  broken 
down.  Upon  failure  of  a  liner  in  a  pot, 
the  cell  is  emptied,  cooled,  and  the 
lining  is  removed.  In  1980,  EPA 
originally  listed  spent  potliners  as  a 
RCRA  hazardous  waste  and  assigned  the 
hazardous  waste  code  K088.  See  45  FR 
47832. 

B.  Regulation 

The  Phase  ID— Land  Disposal 
Restrictions  Rule  (61  FR  15566,  April  8, 
1996)  prohibited  the  land  disposal  of 
spent  potliner  imless  the  waste  satisfied 
the  section  3004(m)  treatment  standard 
established  in  the  same  rulemaking.  The 
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Phase  m  rule  estabUshed  treatment 
standards,  expressed  as  numerical 
conc«itration  limits,  for  various 
constituents  in  the  waste  (25  in  all,  with 
standards  for  both  wastewaters  and  non- 
wastewaters).  These  constituents 
included  arsenic,  cyanide,  fluoride, 
toxic  metals,  and  a  group  of  organic 
compounds  called  polycydic  aromatic 
hydrocarbons  (PAHs). 

With  the  exception  of  fluoride,  the 
treatment  standard  limits  established  for 
K088  were  equivalent  to  the  universal 
treatment  standards.  See  61  FR 15585; 
see  also  40  CFR  268.48  ("Universal 
Treatment  Standards"  Table).  The 
fluoride  standard,  however,  was  based 
generally  on  data  submitted  in  a 
deUsting  petition  from  the  Reynolds 
Metals  Company.  In  the  Phase  m  rule, 
the  Agency  granted  a  nine-month 
national  capacity  variance  pursuant  to 
section  3004(h)(2)  "to  allow  facilities 
generating  K088  adequate  time  to  work 
out  logistics."  See  61  FR  15589. 
Unexpected  performance  problems  in 
the  Reynolds  treatment  process  resulted 
in  the  generation  of  leachate  exhibiting 
characteristics  of  hazardous  waste.  In 
addition,  the  company  was  disposing  of 
the  treatment  residues  in  non-subtitle  C 
units.  EPA  therefore  feh  that  further 
time  was  needed  to  evaluate  whether 
adequate  protective  treatment  capacity 
was  avftilable  (within  the  meaning  of 
RCRA  section  3004(h)(2)),  and,  as  part 
of  this  determination,  whether 
Reynolds'  practices  in  fact  satisfied  the 
mandate  of  section  3004(m)  that  threats 
posed  by  land  disposal  of  the  hazardous 
waste  be  minimized  through  treatment. 
Until  these  questions  were  answered, 
and  a  finding  of  sufficient  protective 
treatment  capacity  made,  there  was 
insufficient  treatment  capacity  for  the 
waste  because  Reynolds,  at  the  time, 
was  the  only  existing  commercial 
treatment  facility  for  spent  potliners. 
Ck)nsequently,  on  January  14, 1997,  the 
Agency  extended  the  national  capacity 
variance,  and  postponed  implementing 
the  land  disposal  prohibition  for  an 
additional  six  months  to  be  able  to 
study  the  efficacy  of  the  Reynolds 
treatment  process  and  the  resulting 
leachate.  See  generally  62  FR  1992. 

In  Jidy  1997,  EPA  annoimced  that, 
"Reynolds"  treatment  (albeit  imperfect) 
does  reduce  the  overall  toxicity 
associated  with  the  waste,"  and  that 
disposal  of  treatment  residues  woidd 
occur  only  in  imits  meeting  subtitle  C 
standards  and  consequently  was  an 
improvement  over  the  disposal  of 
imtreated  spent  potliner  and  provided 
adequate  protective  treatment  capacity. 
See  62  FR  37696  (July  14, 1997).  On 
October  8. 1997,  the  national  capacity 
extension  ended  and  the  prohibition  on 


land  disposal  of  untreated  spent 
potliner  took  effect. 

C.  Litigation 

Petitions  for  judicial  review  of  the 
Phase  in  rule,  and  the  January  1997.  and 
JtUy  1997  rules  were  filed  by  Columbia 
Fails  Aliuniniun  Company,  and  other 
aluminum  producers  from  the  Pacific 
Northwest  The  petitioners  argued 
(among  other  things)  that  the  use  of  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  did  not  accurately 
predict  the  leaching  of  waste 
constituents,  particularly  arsenic  and 
fluoride,  to  die  environment  and  that  it 
was  therefore  arbitrary  to  measure 
compliance  with  the  treatment  standard 
using  this  test.  The  United  States  Court 
of  Appeals  for  the  District  of  Coliunbia 
Circuit  decided  on  April  3, 1998,  that 
EPA's  use  of  the  TCLP  as  a  basis  for 
setting  treatment  standards  for  K088 
was  arbitrary  and  capricious  for  those 
constituents  for  which  the  TCLP 
demonstratively  and  significantly 
underpredicted  the  amount  of  the 
constituent  which  would  leach.  139 
F.3d  914:  see  also  63  FR  28571  (May  26, 
1998)  (EPA's  interpretation  Court's 
opinion).  Notwithstanding  that  this 
finding  affected  only  two  of  the 
hazardous  constituents  for  which  EPA 
established  treatment  standards,  namely 
arsenic  and  fluoride  nonwastewaters  (so 
that  only  2  of  54  treatment  standards 
were  impUcated),  and  the  Court's 
express  statement  that  "[o]ur  decision 
today  does  not  affect  the  viability  of  the 
concentration  limits  estabUshed  for 
other  constihients,"  139  F.  3d  at  923, 
the  Court  vacated  all  of  the  treatment 
standards  and  the  prohibition  on  land 
disposal  Id.  at  923-24.  In  its  decision, 
the  Court  expressly  invited  EPA  to  file 
a  motion  to  delay  issuance  of  the 
mandate  in  this  case  for  a  reasonable 
time  in  order  to  develop  a  replacement 
standard.  Id.  On  May  18, 1998.  EPA 
filed  a  motion  with  the  Court  to  stay  its 
mandate  for  four  months  while  the 
Agency  promtdgated  a  replacement 
prohibition  and  accompanying 
treatment  standards.  The  motion 
explained  at  length  the  type  of  standard 
EPA  expected  to  adopt  and  in  fact  is 
adopting  in  this  document.  The  Court 
granted  this  motion  over  the  objections 
of  Petitioners,  indicating  that  its 
mandate  would  not  issue  before 
September  24, 1998.  Today's  action 
promulgates  interim  replacement 
standards  for  K088  which  will  be  in 
place  until  EPA  has  fully  reviewed  all 
information  on  all  treatment  processes 
which  may  serve  as  a  basis  for  a  more 
permanent  revised  standard. 


n.  Prohibition  on  Land  Disposal  of 
UntreatMl  K0B8 

As  just  noted,  this  rule  promulgates  a 
land  disposal  prohibition  for  K088 
waste  and  establishes  interim  treatment 
standards.  EPA  is  issuing  this 
replacement  prohibition  to  assure  that 
the  fundamental  premise  of  the 
statute — a  prohibition  on  land  disposal 
of  hazardous  waste  not  satisfying 
treatment  standards  which  result  in 
substantial  destruction  or 
immobilization  of  the  waste — ^is  not 
weakened.  See  Chemical  Waste 
Management  v.  EPA.  976  F.  2d  2,  22. 25 
(D.C.  Cir.  1992)  (pn^bition  and 
treatment  standards  are  the  heart  of  the 
RCRA  hazardous  waste  management 
scheme).  Congress  enacted  the 
prohibition  regime  due  to  "the  long- 
term  uncertainties  associated  with  land 
disposal,  the  goal  of  managing 
hazardous  waste  in  an  appropriate 
manner  in  the  first  instance,  and  the 
persistence,  toxicity,  mobiUty,  and 
propensity  to  bioaccumulate  such 
hazardous  wastes  and  their  hazardous 
constituents."  RCRA  section 
3004(d){l){A)-(C).  The  legislative 
history  states  that  the  statute  "makes 
Congressional  intent  clear  that  land 
disposal  without  prior  treatment  of 
these  wastes  with  significant 
concentrations  of  highly  persistent, 
highly  toxic,  highly  mobile  and  highly 
bioaccumulative  constituents  is  not 
protective  of  hiunan  health  and  the 
environment."  130  Cong.  Rec.  S9178 
(daily  ed.  July  25, 1984)  (floor  statement 
of  Sen.  Chafee  introducing  amendment 
which  became  section  3004  (m)). 

Spent  potliners  are  exactly  this  type 
of  waste:  highly  toxic,  containing 
persistent  and  bioacaunulative 
hazardous  constituents,  and  associated 
with  niunerous  damage  incidents 
arising  frtim  improper  land  disposal. 
Among  the  highly  toxic,  mobile,  and 
bioaccumulative  hazardous  constituents 
foimd  in  the  waste  are  cyanide, 
polyaromatic  hydrocarbons,  and  toxic 
metals.  The  Agency  believes  that  the 
land  disposal  of  untreated  spent 
potliners  (K088)  is  a  highly  undesirable 
management  scenario,  that  would  result 
in  large  volumes  of  hazardous 
constituents  being  land  disposed, 
constituents  whidi  would  otherwise  be 
destroyed  or  immobilized  by  treatment. 

These  untreated  hazardous 
constituents  can  pose  significant  threats 
to  human  health  and  the  environment. 
For  example,  treatment  of  K088  waste  to 
the  interim  standards  promulgated 
today  will  ensure  that  cyanide^-the 
most  dangerous  constituent  in  spent 
potliners  based  on  its  concentration, 
toxicity,  and  the  extent  of 
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contamination  caused  by  past  land 
disposal  of  untreated  spent  potlinera — 
will  be  lai^ly  destroyed.  S^  62  FR 
37696  (July  14. 1097)  (spent  potliners 
listed  as  hazardous  due  to  the  presence 
of  cyanide).  See  also  Docket  items 
PH3F-S001S  and  S0016  (summary  of 
damage  incidents  involving  improper 
disposal-of  spent  potliners.  showing 
extensive  cyanide  contamination  of 
groundwater  and  soil);  see  also  Section 
Vm  A.  below,  revising  EPA's  previous 
erroneous  analysis  that  cyanide  leaching 
from  spent  potliners  would  not  pose  a 
threat  to  groundwater.  EPA,  in  fiact. 
estimates  that  compUance  with  the  land 
disposal  prohibition  and  interim 
treatment  standard  for  cyanide  will 
result  in  the  annual  reduction  of 
approximately  300  tons  of  cyanide  being 
land  disposed.  Docket  item  P33F- 
S0012.  Cyanide  also  will  leach  from 
untreated  spent  potlinere  in 
concentrations  hundreds  of  times  higher 
than  the  highest  level  observed  in 
leachate  from  potliners  treated  to  meet 
existing  standards.  Docket  Item  PH3F- 
S0049A  at  daU  set )  and  62  FR  37695 
Only  14. 1997).  EPA  thus  views  the 
prohibition  and  treatment  standards  as 
reducing  by  orders  of  magnitude  the 
amount  of  cyanide  actua%  leached 
from  these  wastes. 

In  addition,  treatment  to  meet  the 
treatment  standards  will  destroy  all  the 
polyaromatic  hydrocarbons  in  spent 
potliners.  These  are  highly  carcinogenic 
compoimds  which  have  caused 
environmental  contamination  at  the 
spent  potliner  damage  sites.  Docket 
PH3F-S0015  and  S0016.  Finally, 
virtually  all  of  the  toxic  metals — some  of 
which  likewise  caused  environmental 
contamination  at  the  damage  sites,  id. — 
will  be  immobilized. 

Petitioners  nevertheless  argue  in 
pubUc  comments  that  EPA  should  not 
retain  a  land  disposal  prohibition  at  this 
time,  but  rather  allow  spent  potliners  to 
be  disposed  untreated  until  Uie  Agency 
completes  its  evaluation  of  different 
treatment  technologies  and  (potentially) 
amends  treatment  standards  based  upon 
the  performance  of  these  technologies. 
This  result  is  antithetical  to  the 
statutory  scheme.  Congress  has  found 
that  land  disposal  is  inherently  unsafe 
because  landfills  are  not  capable  of 
assuring  long-term  contaiiunent  of 
certain  hazardous  wastes,  and  that  land 
disposal  of  hazardous  waste  should  be 
minimized  in  favor  of  properly 
conducted  treatment.  RCRA  sections 
1002(b)(7)  and  1003(a)(6).  Congress 
therefore  intended  to  end  land  disposal 
of  hazardous  waste  without  prior 
treatment:  "The  intent  here  is  to  require 
utilization  of  available  technology  in 
lieu  of  continued  land  disposal  without 


prior  treatment."  130  Cong.  Rec.  S9178 
(July  25, 1984)  (statement  of  Sen. 
Chaifee).  Petitioners'  argument  to  do  no 
treatment  at  all  because  two  treatment 
standards  out  of  54  are  not  aptiauzad 
(and  one  of  which  is  now  being 
appropriately  revised)  would  frustrate 
this  explicit  Congressional  intent  and 
EPA's  overall  commitment  to  protection 
of  human  health  and  the  environment 
EPA  is  simply  not  willing  to  permit  the 
continued  land  disposal  of  300  tons  of 
untreated  cyanide  annually  in  the  bee 
of  a  statutory  scheme  calling  for 
untreated  land  disposal  to  cease  and 
calling  for  destruction  of  cyanide  before 
land  disposal.  130  Cong.  Rec.  S  9179. 
This  is  particularly  the  case  when 
destruction  of  cyanide  (and  destruction 
of  P  AHs  and  immobilization  of 
hazardous  constituent  metals)  and 
consequent  minimization  of  threate  will 
be  assured  through  treatment.  Finally, 
the  Congressionally  mandated  date  for 
prohibiting  spent  potlinere  from  land 
disposal— ^March,  1989  (per  RCRA 
section  3004(gK4))-^as  long  since 
passed.  Consequently,  EPA  is  acting 
today  to  assiue  that  spent  potliners 
remain  prohibited  bom  land  disposal. 

m.  IntCTim  Treatment  Standards 

A.  Introduction 

EPA  has  both  a  shoit-term  and  long- 
term  ob)ective  for  treatment  standards 
for  K088  waste.  The  Agency's  fong-term 
goal,  expected  to  be  completed  within 
two  yeara,  is  to  promulgate  another  set 
of  treatment  standards  for  spent 
potliners  (K088)  based  on  the 
performance  of  a  treatment  technology 
which  results  in  the  immobiUzation  of 
arsenic  and  fluoride,  as  well  as  the  other 
toxic  metals  in  the  waste  (these  metals 
will  be  immobilized  by  meeting  the 
treatment  standards  established  in 
today's  rule).  The  Agency  is  aware  of 
numerous  technologies  that  may  be 
used  to  treat  K088  waste,  a  number  of 
which  may  be  finally  coming  on  line  as 
commercially  available.  *  However,  at 
the  present  time,  there  are  insufficient 
data  or  information  on  these 
technologies  to  provide  the  basis  for  a 
rapidly  implementable  final  treatment 


'  The  Agency  notes  that  although  there  has  been 
much  said  about  potential  marketing  of  potliner 
treatment  technologies,  see  60  FR  11724-11725 
(March  2, 1995)  (deUiling  technologies  potentially 
able  to  treat  spent  potliners),  these  technologies 
were  not  offered  commercially  until  EPA's 
promulgation  of  an  actual  land  disposal 
prohibition.  (The  notable  exception  is  the  Reynolds 
Metals  process,  which  the  company  brought  to 
market  a  bit  before  spent  potliners  were  prohibited 
from  land  disposal  in  1996.  Id.  at  11723.)  Without 
a  prohibition  further  development  of  commercial 
treatment  thus  could  easily  end.  This  is  another 
reason  EPA  believes  it  imperative  to  retain  the 
prohibition  on  land  disposal  of  KOSS  wastes. 


Standard.  More  information  is  needed  to 
charactoize  the  performance  of  these 
technologies,  as  well  as  to  assess  their 
safety  and  (in  some  cases)  the  safety  of 
hazardous  waste-derived  producto 
which  may  be  generated  as  part  of  these 
treatment  processes.  Cf.  Qtemical  Waste 
h4anagement.  976  F.  2d  at  17  (treatment 
technologies  whose  air  emissions  are 
not  adequately  amtrolled  are  not 
treating  in  conformance  with 
requirementa  of  section  3004(m)).  The 
A^ncy  is  in  the  prooers  of  gathering 
and  identifying  potmtial  tedmologies 
that  may  be  evaluated  as  the  basis  for  a 
permanently  revised  treatment  standard. 
EPA  is  studying  technologies  such  as 
vitrification,  gasificatiai.  the  "Cashman 
Process."  and  the  "Alcoa-Selca" 
process.  The  Agency  plans  to  propose  a 
standard  for  K088  within  the  next 
twelve  months. 

B.  Detailed  Discussion  of  the  New 
Treatment  Standards 

1.  Cyanide.  Polyaromatic  Hydrocarbons, 
and  Certain  Metals 

The  D.C  Circuit  fotmd  the  existing 
treatment  standards  arbitrary  and 
capricious  because  the  TCLP  was 
significantly  overpredicting  the  extent 
to  which  certain  hazardous  constituents 
would  be  immobilized  by  treatment. 
The  problem  arose  because  certain 
constituenta  in  the  waste  are  more 
soluble  in  alkaline  rather  than  weakly 
acidic  conditions.  Since  the  TCLP  uses 
a  weakly  addic  extractant  for  these 
constituenta.  the  TCLP  was  not 
modeling  a  reasonable  worst  case 
disposal  situation  at  all.  but  instead  was 
feiUng  to  predict  what  occun  when 
treated  potlinera  are  disposed  in 
industrial  landfills.  See  generally  139  F. 
3d  at  922. 

However,  only  two  of  the  54  treatment 
standards  suffer  from  this  deficiency. 
The  treatment  standards  for  cyanide  and 
PAHs  do  not  use  the  TCLP  at  all,  but 
rather  are  implemented  on  a  total 
constituent  concentration  basis.  (As 
noted  earlier,  the  Court  expressly  held 
that  these  standards  are  reasonable.  (139 
F.  3d  at  923.) )  Likewise,  none  of  the 
standards  for  wastewatera  use  the  TCLP. 
In  addition,  none  of  the  standards  for 
metals,  except  for  arsenic  and  fluoride, 
suffer  &t>m  any  deficiency  even  though 
the  TCLP  is  used  to  measiue 
compliance.  These  other  metals  are  not 
highly  alkaline  soluble,  so  that  the  TCLP 
will  not  imderpredict  environmental 
performance  as  occurred  with  arsenic 
and  fluoride.  In  fact,  leachate  sampling 
data  from  the  Reynolds  facility  shows 
reasonable  correlation  with  levels 
predicted  by  the  TCLP.  and  further 
indicates  that  the  TCLP  is  not 
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imderpredictiiig  leachate  levels  of  these 
metals.  Docket  Item  P33F-S0002.B.2 

The  Agency  is  thus  today 
repromii^ating  those  portions  of  the 
K088  treatment  standud  that  do  not 
suffar  from  the  deficiencies  noted  in  the 
Court's  opinion.  These  are  the  standards 
for  the  following  constituents  in  both 
wastewaters  and  nonwastewatere: 
acenapthene,  anthracene, 
benz(a)anthracene,  benzo(a)pyrene, 
benzo(b)fluoranthene, 
benzo(k)flu(ffanthene, 
benzo(g,h4)perylene,  chrysene, 
dibenzo(aJi)anthaoene,  fluoranthene, 
indeno(l,2,3Hxl)pyrene,  phenanthrene, 
pyrene,  antimony,  barium,  beryllium, 
cadmium,  chromium,  lead,  mercury, 
nickel,  selenium,  silver,  and  cyanide. 
The  nonwastewater  treatment  standards 
for  cyanide  and  the  organic 
constituents,  and  all  of  the  standards  for 
wastewatere,  are  based  on  a  total 
composition  concentration  analysis.  The 
nonwastewater  treatment  standards  for 
the  metal  constituents  are  based  on 
analysis  using  the  TCLP.  As  noted 
above,  these  standards  are  essential  in 
ensuring  that  the  toxicity  of  K088  is 
"substantially  diminished"  and  threats 
to  human  health  and  the  environment 
are  thereby  minimized  (RCRA  section 
3004(m)(2))  through  the  destruction  of 
cyanides  and  organics  and  the 
immobilization  of  toxic  metals  prior  to 
land  disposal. 

2.  Total  Arsenic  Standard 

The  Agency  is  promulgating  a  revised 
treatment  standard  for  arsenic  in 
nonwastewater  forms  of  K088,  based  on 
a  total  recoverable  arsenic  concentration 
from  strong  acid  digestion,  as  defined  by 
EPA  SW-846  Method  3050.  3051,  or  the 
equivalent,  hereafter  referred  to  as  "total 
arsenic."  This  change  to  the  K088 
treatment  standard  addresses  the  D.C. 
Circuit's  holding  that  EPA  arbitrarily 
relied  on  an  inaccurately  predictive 
model  (the  TCLP)  in  promulgating  the 
K088  treatment  standard.  The  Agency 
recognizes  that  for  K088 
nonwastewatere,  arsenic  treatment,  (i.e., 
immobilization)  may  not  be  accurately 


predicted  through  the  use  of  the  TCLP 
because  the  TCLP  uses  a  weakly  acidic 
extractant,  whereu  actual  disposal 
conditions  are  often  highly  alkaline  (due 
to  the  potliner's  alkalinity),  and  arsenic 
is  more  soluble  under  highly  alkaline 
than  weakly  acidic  conditions.  See  62 
FR 1993  Qanuary  14, 1997).  Specifically, 
the  TCLP  uses  a  weeJdy  acidic  leachate 
(pH  5.0)  which,  together  with  the 
alkaline  treatment  residual  (K088), 
resiilts  in  a  leachate  pH  of 
approximately  7.6  and  not  the  observed 
landfill  pH  of  approximately  12.5,  at 
which  arsenic  is  highly  mobile. 
However,  because  uere  is  no  other 
predictive  leaching  test  available  at  this 
time,  the  Agency  has  developed  an 
alternative  treatment  standard  for 
arsenic  in  K088  nonwastewatere  based 
on  the  total  arsenic  present  in  the 
treatment  residue.  As  e}q>lained  below, 
thu  total  arsenic  treatment  standard  for 
K088  will  be  consistent  with  the  ciirrent 
improved  performance  of  the  Reynolds 
process,  which  has  been  reconfigured  to 
reduce  use  of  arsenic-containing 
additives  during  treatment.  The 
standard  also  should  ensure  that  the 
treatment  process  successfully 
incorporates  the  arsenic  into  the  matrix 
of  the  treated  residual  and  so  minimizes 
environmental  release.  This  is  because 
arsenic  is  soluble  under  strongly  acidic 
conditions,  so  that  the  total  arsenic 
analytic  method  (strong  add  digestion) 
measures  all  arsenic  not  incorporated 
into  an  impervious  silica  matrix. 

On  August  4, 1998  (63  FR  41536),  the 
Agency  issued  a  Notice  of  Data 
Availability  (NODA)  identifying  four 
data  sets  as  possible  data  sets  from 
which  a  total  arsenic  standard  could  be 
developed.  Two  of  the  data  sets 
represented  full-scale  data  from  the 
treatment  of  K088  at  the  Reynolds 
Metals  Company  treatment  facility', 
and  two  data  sets  represented  pilot-scale 
data  from  vitrification  *  treatment 
studies.  We  discuss  below  the  Agency's 


tComnMnten  argued  that  the  TCLP  could  not  be 
uaed  to  mnaiiim  compliance  with  these  standards 
under  the  reasoning  of  Cohunbia  Fallt,  and  that 
there  is  no  information  showing  that  the  acidic 
leeching  media  used  in  the  TCIJP  would  be  a 
reasonable  predictor  for  leaching  of  these  metals 
under  fUraiinn  disposal  conditions.  Comment  p.  11. 
As  mentioned  in  the  text,  these  assertions  are  not 
oofiact  The  TCLP  is  not  underpredictive  of  actual 
loarhing  for  these  wastes  because  the  other  metals 
are  not  more  mobile  under  alkaline  conditions.  This 
is  borne  out  by  the  actual  leachate  data  (cited 
above)  showing  reasonable  correlation  between 
predicted  and  actual  leachate  levels  and,  most 
importantly,  confirming  that  all  of  the  other  toxic 
metals  are  substantially  Immnhilired  as  required  by 
section  3004(m). 


>The  Reynolds  treatment  process  entails  the 
crushing  and  sizing  of  spent  potliner  materials 
(KOes),  the  addition  of  roughly  equal  portions  of 
linMStone  aitd  "sand"  as  flux,  and  the  feeding  of  the 
combined  mixtiue  to  a  rotary  kiln  for  thermal 
destruction  of  cyanide  and  PAHs.  while  reducing 
the  mobility  of  the  fluoride  and  arsenic  in  the 
resulting  slag.  62  FR  376M.  July  14. 1997. 

*  Vitrification  is  a  treatment  process  which 
involves  dissolving  the  waste  at  high  tenqieratures 
into  glass  or  a  glass-like  matrix.  High  temperature 
vitrification  is  applicable  to  nonwastewmters 
containing  arsenic  or  other  cliaracteristic  toxic 
metal  constituents  that  are  relatively  nonvolatile  at 
the  temperatures  at  which  the  process  is  operated. 
Volatile  aieenic  compound  are  usually  converted  to 
nonvolatile  arsenate  salts  such  as  calcium  arsenate 
prior  to  the  use  of  this  process.  See  USEPA 
"Treatment  Technology  Background  Document", 
Office  of  Solid  Waste.  January  1991.  (Document  is 
available  in  the  docket  for  today's  rule.  F-98-*88F- 
FFFFF) 


choice  of  data  set  for  establishing  a 
revised  treatment  standard. 

llie  first  data  set,  generated  in  late 
1997  by  the  Reynol(&  Metals  Company, 
amsists  of  30  measurements  for  total 
arsenic  in  treated  K088  waste.  Total 
arsenic  concentrations  ranged  from  8.77 
to  27.6  mg/kg.  Quality  assurance/quality 
control  (QA/QC)  documentation  was 
provided  with  the  data.  The  second  data 
set  has  also  been  generated  by  Reynolds 
and  identified  as  a  one-page  "Sfmcial 
Laboratory  Report"  (December  6, 1996) 
showing  total  arsenic  concentrations 
(mg/kg)  for  K088  potliner  in  both  the 
untreated  and  treated  forms.  This  data 
set  consists  of  six  treated  and  imtreated 
data  pain.  No  quality  assurance/quality 
control  documentation  wras  provided 
vrith  these  data. 

The  third  data  set  was  submitted  to 
the  EPA  in  1994  from  the  Oimet 
Primary  Aluminum  Corporation  facility 
in  Hannibal,  Ohio  (see  63  FR  41536. 
August  4, 1998).  These  data  consisted  of 
arsenic  samples,  analyzed  cai  a  total 
arsenic  basis,  taken  from  a  pilot-scale 
vitrification  unit  treating  K088  waste. 
This  data  set  consists  of  five  treated  and 
untreated  data  pain.  Partial  quality 
assiuance/quality  control 
documentation  was  provided  with  this 
data  set. 

The  fourth  data  set,  generated  in  1997, 
consists  of  pilot-scale  data  frtHn  two 
vitrification  studies  on  K088  waste  from 
two  difiiarent  generaton.  The  first  study 
consisted  of  only  one  datum  point  on 
total  arsenic  measuring  "not  detected" 
(less  than  3  mg/kg  total  arsenic).  Total 
arsenic  concentrations  (mg/kg)  for  this 
second  study  consisted  of  seven  data 
points.  No  quality  assurance/quality 
control  nor  any  waste  characterization 
documentation  were  provided. 

When  evaluating  any  performance 
data  set  with  rega^  to  its  treatment 
effectiveness  on  a  particular  hazardous 
constituent,  the  Agency's  Land  Disposal 
Restrictions  Program  (LDR)  has  spwrific 
requirements  for  any  data  set  evaluated 
for  possible  Best  Dononstrated 
Available  Technology  (BDAT)  analysis. 
A  full  range  of  information  is  necessary 
to  determine  whether  a  treatment  and 
its  corresponding  performance  data 
warrants  further  evaluation  for  possible 
development  of  the  treatment  standard. 
For  example,  waste  characterization: 
treatment  design  and  operating 
conditions;  and  QA/QC  documentation 
are  all  necessary  components  of  a 
"BDAT  quality"  data  set.  See  USEPA 
"Filial  Best  Demonstrated  Available 
Technology  (BDAT)  Background 
Document  for  Quality  Assurance/ 
Quality  Control  Procedures  and 
Methodology,"  Office  of  Solid  Waste. 
October  23, 1991. 
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The  Agency  has  completed  a  thorough 
evaluation  of  the  four  data  sets  with 
regard  to  BOAT  protocols.  As  discussed 
above,  each  data  set  has  certain 
limitations.  Faced  with  imperfect  data, 
EPA  has  used  the  best  data  available  to 
set  this  interim  standard.  EPA  has 
determined  that  the  data  set  consisting 
of  30  data  points  submitted  by  the 
Reynolds  Metals  Company  is  the  most 
appropriate  for  development  of  a  total 
arsenic  standard  for  KOBE 
nonwastewaters.  This  decision  was 
made  for  a  number  of  reasons.  First, 
when  developing  any  treatment 
standard,  the  Agency  attempts  to  collect 
as  much  data  as  possible  to  reflect  the 
diversity  of  the  waste  stream.  With 
respect  to  the  Reynolds  30-day  data,  the 
data  satisfy  this  objective  by  having  the 
most  diverse  range  of  total  arsenic 
concentrations  (8.77  to  27.6  mg/kg)  in 
treated  spent  potliners.  In  fact,  the  data 
represented  treatment  of  spent  potliners 
from  15  of  the  23  aluminum  producers 
in  the  United  States.  ^  Conversely,  the 
vitrification  data  sets  (covering  spent 
aluminum  potliners  from  three  different 
aluminum  facilities)  show  no  such 
diversity  and  are  hmited  to  five,  one, 
and  seven  data  points  respectively. 
While  the  Agency  does  not  have 
untreated  data  on  total  arsenic 
concentrations  for  the  Reynolds  30-day 
data  set,  the  data  are  consistent  with  the 
other  data  sets  and  previously  reported 
maximum  arsenic  concentrations  for 
xmtreated  and  treated  spent  potliner  (56 
FR  33004,  July  18, 1991). 

Second,  the  Reynolds  30-day  data  are 
the  most  current  of  the  four  data  sets 
and  contain  all  the  necessary  quaUty 
assurance  quality  control 
documentation,  imlike  the  three  other 
data  sets.  Third,  the  Reynolds  30-day 
data  set  is  based  on  full-scale  data  while 
the  vitrification  data  set  is  based  on 
pilot-scale  treatabiUty  studies.  EPA  as 
part  of  its  LDR  program  prefers  to  use 
full-scale  data  when  developing 
treatment  standards.  See  "Final  Best 
E)emonstrated  Available  Technology 
(BDAT)  Background  Dociunent  for 
Quality  Assurance/QuaUty  Control 
Procedures  and  Methodology,"  Office  of 
SoUd  Waste,  October  23, 1991. 

Furthermore,  the  data  should  be  from 
ail  optimized  and  well  run  process. 
Reynolds  has  endeavored  to  isolate  and 
remove  additional  sources  of  arsenic  in 
their  process  (by  changing  treatment 
reagents)  and  to  lower  the  pH  of  the 
residue,  which  may  further  reduce 
arsenic  leachability.  Reynolds'  original 
process  appeared  actually  to  increase 
the  amount  of  leachable  arsenic  in  the 
treated  waste,  possibly  due  to  the 


destruction  of  organic  components  in 
the  K088  combined  vnth  the  arsenic 
levels  in  the  sand  that  is  used  as  a 
fluxing  agent  in  the  process.  62  FR 
37694.  Reynolds  has  recently  changed 
the  type  of  sand  used  as  a  fluxing  agent 
(fit)m  so-called  Brown  Sand  to  Red  Clay 
Sand),  and  the  30-day  data  was 
produced  using  Reynold's  revised 
process  utilizing  Red  Clay  Sand  as  a 
treatment  additive.  Two  separate 
landfill  leachate  analytical  results  frx>m 
Reynolds,  dated  May  26, 1998  and  June 
25, 1998,  indicate  that  leachate  levels 
for  arsenic  in  Cell  2  (the  cell  which  is 
currently  accepting  treated  K088  waste 
and  using  Red  Qay  Sand  as  a  treatment 
additive)  are  significantly  lower  than 
arsenic  levels  bom  the  leachate  in  Cell 
1  (no  longer  receiving  treated  K088 
waste  and  containing  instead  the  waste 
generated  using  the  Brown  Sand  fluxing 
agent):  15.7  mg/L  and  21.6  mg/L  (Cell  1) 
versus  3,82  mg/L  and  1.23  m^  (Cell  2), 
respectively.^  This  suggests  that 
Rejmolds  is  minimizing  the  amount  of 
arsenic  imported  to  their  treatment 
process,  and  further  minimizing  the 
amount  which  is  released  to  the 
environment  in  accord  with  section 
3004(m).  Accordingly,  the  Agency  has 
calculated  and  is  promulgating  an 
interim  final  treatment  standanl  of  26.1 
mg/kg  total  arsenic  for  nonwastewater 
forms  of  K088  based  on  the  Reynolds 
30-day  data  set.  The  total  arsenic 
standard  adopted  today  "by  using  data 
reflecting  this  improved  performance 
should  ensure  the  observed  reduction  in 
mobile  arsenic.  EPA  thus  finds  that  this 
new  standard  does  residt  in  significant 
reduction  in  arsenic  mobiUty  and 
consequent  minimization  of  threats 
posed  by  disposal  of  spent  potliners. 
See  RCRA  section  3004(m)(l). 

3.  Fluoride 

The  solubiUty  of  fluoride  ions  is 
largely  governed  by  the  metal  ions 
present  and  pH.  The  conditions  of  the 
TCLP  fail  to  predict  the  mobiUty  of 
fluoride  under  actual  disposal 
conditions,  since  fluoride  is  more 
soluble  imder  highly  alkaline  conditions 
(like  the  conditions  of  a  dedicated 
monofill,  such  as  utilized  by  Reynolds), 
and  not  the  neutral  to  weakly  basic 
conditions  that  result  diuing  the  TCLP 
test  conducted  on  the  highly  alkaline 
K088  potliner.  62  FR  1993. 
Consequentiy,  the  Court  held  that  the 
TCLP  was  not  a  proper  predictive  model 
for  fluoride  mobility  from  these  wastes. 

EPA  has  decided  not  to  develop  an 
interim  standard  for  fluoride.  It  would 


take  significant  technical  effort  to 
develop  a  replacement  treatment 
standard  for  this  constituent  and  EPA 
would  not  be  able  to  meet  the  D.C. 
Circuit's  deadline  of  September  24, 
1998.  The  ciurent  data  are  insufficient 
on  which  to  base  a  treatment  standard 
that  would  not  be  TCLP-based. 
Therefore,  EPA  would  need  to  engage  in 
a  substantial  testing  and/or  a  data 
gathering  effort  using  alternative  test 
methods.  EPA  believes  that  this  type  of 
considerable  technical  resource  efrort  is 
better  directed,  given  current 
circumstances,  to  developing  the  long- 
term,  more  permanent  treatment 
standard  described  earlier.  Moreover,  as 
a  practical  matter,  treatment  of  K088 
potliners  to  meet  the  other  metal 
treatment  standards  will  result  in  some 
inunobilization  of  fluoride  as  well. ''  As 
a  result,  looking  at  the  totafity  of 
additional  environmental  protection 
gained  from  these  interim  standards  for 
the  suite  of  hazardous  constituents 
involved,  we  conclude  that  immediate 
promulgation  of  these  interim  standards 
(even  without  a  specific  fluoride 
standard)  constitutes  the  best  practical 
approach  to  minimiTing  threats  to 
hiunan  health  and  the  environment.  The 
issue  of  fluoride  treatment  wrill  of  course 
be  fully  explored  as  part  of  the  longer- 
term  effort  to  establish  more  permanent 
treatment  standards  for  K088  waste. 

IV.  Capacity  Detennination 

A.  Introduction 

This  section  simunarizes  the  results  of 
the  capacity  analysis  for  tiie  wastes 
covered  by  today's  rule.  For  a  detailed 
discussion  of  capacity  analysis-related 
data  sources,  methodology,  and 
siunmary  of  analysis  for  K088  covered 
in  this  rule,  see  the  background 
dociunents  entitled  "Background 
Document  for  Capacity  Analysis  Update 
for  Land  Disposal  Restrictions — ^Phase 
ni:  Spent  Aliuniniun  Potliners  (July 
1997)"  (62  FR  37694  i.e.,  referred  to  as 
the  "Capacity  Background  Document"). 

In  general,  EPA's  capacity  analysis 
focuses  on  the  amount  of  waste  to  be 
restricted  fit>m  land  disposal  that  is 
currently  managed  in  laind-based  units 
and  that  will  require  alternative 
treatment  as  a  result  of  the  LDRs.  The 
quantity  of  wastes  that  are  not  managed 


'  Comment  ICa8A-00002. 


'These  leachate  levels  ai«  in  fact  significantly 
lower  than  the  initial  treatment  standard  (5.0  mg/ 
L  measured  by  the  TCLP)  for  arsenic. 


^  For  example,  the  chief  existing  treatment 
procaM.  operated  by  Reynolds  Metals,  does  provide 
tome  treatment  of  fluoride,  on  the  order  of  at  least 
28%  reduction  in  fluoride  mobility  (based  on 
comparison  of  fluoride  leached  from  untreated 
potlinet*  using  neutral  extractaint  column  tests  and 
levels  of  fluoride  in  actual  leachate  from  the 
Reynolds'  disposal  unit).  Docket  Items  P33F-S0064 
and  S0O49  Attachment  A  data  set  J.  This  level  of 
treatment  will  necessarily  occur,  at  least  in  the 
Reynolds  process,  because  the  process  does  not 
treat  each  constituent  selectively. 
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in  land-based  units  (e.g.,  wastewater 
managed  only  in  RCKA  exempt  tanks, 
with  direct  discharge  to  a  Publicly 
Owned  Treatment  Worics  (POTW))  is 
not  included  in  the  quantities  requiring 
alternative  treatment  as  a  resultof  the 
LDRs.  Also,  wastes  that  dO  not  require 
alternative  treatment  (e.g..  those  that  are 
currently  treated  using  an  appropriate 
treatment  technology)  are  not  included 
in  these  quantity  estimates. 

EPA's  decisions  on  when  to  establish 
the  effsctive  date  of  the  treatment 
standards  (e.g..  whether  to  grant  a 
national  capacity  variance)  are  based  on 
the  availability  of  appropriate  treatment 
or  recovery  technologies.  Consequently, 
the  methodology  focuses  on  deriving 
estimates  of  the  quantities  of  waste  that 
will  require  either  commercial  treatment 
or  the  construction  of  new  on-site 
treatment  as  a  result  of  the  LDRs.  EPA 
attempts  to  subtract  from  the  required 
capacity  estimates  the  quantities  of 
waste  that  will  be  treated  adequately 
either  on-site  in  existing  systems  or  off- 
site  by  facilities  owned  by  the  same 
company  as  the  generator  (i.e.,  captive 
facilities).  The  resulting  estimates  of 
required  commercial  capacity  are  then 
compared  to  estimates  of  available 
commercial  capacity.  If  adequate 
commercial  capacity  exists,  the  waste  is 
restricted  from  further  land  disposal 
before  meeting  the  LDR  treatment 
standards.  If  adequate  capacity  does  not 
exist.  RCRA  section  3004(h)(2) 
authorizes  EPA  to  grant  a  national 
capacity  variance  for  the  waste  for  up  to 
two  years  or  until  adequate  alternative 
treatment  capacity  becomes  available, 
whichever  is  sooner. 

B.  Capacity  Analysis  Results  Summary 

The  D.C.  Circuit  Court  decision 
vacated  the  prohibition  on  land  disposal 
of  this  waste.  EPA  therefore  needs  to 
make  a  capacity  analysis  determination 
for  K088  due  to  the  (nominally)  new 
prohibition  of  this  waste. 

As  indicated  in  the  Background 
Documents  for  Capacity  Analysis  for 
Land  Disposal  Restrictions  b,  an  accurate 
projection  of  annual  generation  of  K088 
is  difficult  to  develop.  Primary 
aluminum  production  rates  B  one  of  the 
key  determinants  of  K088  generation  B 
vary  from  jrear  to  year.  Other  factors 


■Background  Document  for  Capacity  Analysis  for 
Land  Disposal  Reatrictions — Phase  in — 
Decfaaracterizwl  Wastewaters,  Carbamate  Wastes, 
and  Spent  Potlinera  (Final  Rule,  February  1996, 
Volume  I  Capacity  Analysis  Methodology  and 
Results,  pages  4-5  to  4-8);  Background  Document 
for  Capacity  Analysis  Update  for  Land  Disposal 
Restrictions — Phase  IQ:  Spent  Aluminum  Potliners 
(Final  Rule,  July  1997).  to  the  Land  Disposal 
Restrictions  Phase  ID— Emergency  Extension  of  the 
K088  Capacity  Variance;  Final  Rule  (62  FR  37694. 
July  14. 1997). 


include  the  differences  between 
potliners  in  tenns  of  their  useful  life 
spans,  the  lag  time  between  aluminum 
production  and  waste  generation,  and 
the  one-time  increases  in  potlinei 
generation  due  to  production  starts  and 
stops.  Thus,  for  the  piupose  of 
comparing  required  treatment  capacity 
to  available  capacity,  EPA  combined  all 
the  data  presented  in  the  Capacity 
Backgroimd  Document  to  estimate  that 
approximately  117,000  tons  per  year  of 
K088  in  the  U.S.  may  require  off-site 
alternative  treatment.  (See  memo  to  this 
final  rule's  docket.) 

When  estimating  the  available   - 
treatment  or  recovery  capacity,  the 
Agency  includes  the  capacity  currently 
available  and  operating  in  its  analysis  if 
the  facility  can  meet  all  treatment 
standards,  including  the  new  treatment 
standard  for  arsenic  in  K088  waste. 
Available  treatment  capacity  for  K088 
could  vary  due  to  several  factors,  such 
as  the  feed  rate  of  the  waste  into  the 
treatment  unit,  downtime  of  the  units, 
the  number  of  units  that  will  be  able  to 
accept  K088,  and  the  amoimt  of 
retreatment  needed.  Considering  these 
factors,  EPA  estimates  that 
approximately  120,000  tons  per  year  of 
capacity  could  be  available  for  treating 
K088.  (See  the  Capacity  Background 
Document  for  detailed  analysis  and 
Reynolds'  comment  to  K088  NODA,  63 
FR 41536,  August  4, 1998.)  In  addition,, 
one  other  commercial  facility  indicated 
that  its  treatment  process  is  expected  to 
begin  operation  sometime  this  year. 
Also,  additional  technologies  as 
mentioned  in  Section  III  of  this  rule  are 
under  development  and,  therefore, 
additional  treatment  or  recovery 
capacity  may  come  on-line  at  on-site  or 
off-site  facilities  for  K088  waste. 

Based  on  the  results  of  the  Agency's 
capacity  analysis,  adequate 
commercially  available  treatment  (or 
recovery)  capacity  does  ctirrently  exist 
for  K088  waste,  llie  largely-identical 
existing  prohibition  and  treatment 
standards  are  still  in  effect,  so  there  are 
no  logistical  barriers  to  immediate 
compliance.  Therefore,  LDR  treatment 
standards  will  become  effective 
immediately  for  the  waste  covered 
imder  this  nile.  (See  RCRA  section 
3004(h)(1);  land  disposal  prohibitions 
must  take  effect  immediately  when 
there  is  sufficient  protective  treatment 
capacity  for  the  waste  available). 

V.  Comptiance  and  Implementation 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 


program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  imder  sections  3008,  3013, 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  part  271. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984,  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  in  lieu  of  EPA  administering 
the  Federal  program  in  that  State.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to  enact 
equivalent  authority  within  specified 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

In  contrast,  imder  RCRA  section 
3006(g),  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effisct  in 
unauthorized  States.  EPA  is  directed  to 
carry  out  these  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so. 

Today's  rule  is  being  promulgated 
pursuant  to  sections  3004  (g)(4)  and  (m) 

of  RCRA.  Therefore,  the  Agency  is    

adding  today's  rule  to  Table  1  in  40  CFR 
271. 1(|),  which  identifies  the  Federal 
program  requirements  that  are 
promulgated  pursuant  to  HSWA.  This 
rule  is  therefore  effective  in  all  states 
immediately  pursuant  to  RCRA  section 
3006(g).  States  may  apply  for  final 
authorization  for  the  HSWA  provisions 
in  Table  1,  as  discussed  in  the  following 
section  of  this  preamble. 

B.  Effect  on  State  Authorization 

As  noted  above,  EPA  will  implement 
today's  rule  in  authorized  States  until 
they  modify  their  programs  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  today's  rule 
is  promulgated  pursuant  to  HSWA,  a 
State  submitting  a  program  modification 
may  apply  to  receive  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modificati(nis  for  final 
authorization  are  described  in  40  CFR 
271.21.  All  HSWA  interim 
authorizations  will  e3q>ire  January  1, 
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2003.  (See  $  271.24  and  57  FR  60132, 
December  18, 1992.) 

VI.  Regulatory  RequiremeatB 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  rule  that  may:  (1)  have  an  anmml 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Uie  Executive 
Order." 

The  Agency  estimated  the  costs  of 
today's  &ial  rule  to  determine  if  it  is  a 
significant  regulation  as  defined  by  the 
Executive  Order.  Because  the  treatment 
standard  for  K088  promulgated  in  the 
Phase  m  final  rule  has  remained  in 
effect  and  unchanged  except  for  arsenic 
and  fluoride,  treatment  costs  for  spent 
aluminum  potliner  have  been  accounted 
for  in  the  Phase  III  final  rule  rather  than 
today's  final  rule.  Accordingly,  EPA 
believes  that  there  are  no  costs 
associated  with  today's  final  rule. 
(According  to  the  Court,  none  of  the 
standards  measured  by  means  other 
than  TCLP  were  affected  by  the  ruling, 
139  F.3d  at  923,  so  no  costs  should  be 
attributed  to  treating  these  constituents 
under  this  rule  in  any  case.)  However, 
even  in  the  event  that  treatment  costs 
are  attributed  to  today's  final  rule,  the 
upper  bound  treatment  estimate  of  $42 
million  is  not  economically  significant 
according  to  the  definition  in  E.O. 
12866.  Tte  Agency  has,  however, 
determined  that  this  rul^  is  significant 
for  novel  policy  reasons. 

Discussion  of  the  methodology  used 
for  estimating  the  costs  and  economic 
impacts  attributable  to  today's  final  rule 
for  K088  wastes  may  be  found  in  the 
background  document  "Economic 
Assessment  for  Retention  of  LDR 
Treatment  Standard  for  Spent 
Aluminum  Potliner  (K088)  and 
Evaluation  of  Draft  Groundwater 
Pathway  Analysis  For  Aluminiun 


Potliners  (K088)"  which  was  placed  in 
the  docket  for  today's  final  rule. 

1.  Methodology  Section 

The  Agency  examined  reported  values 
for  K088  generation  fiom  the  prior 
Agency  estimates  in  the  Phase  m  LDR 
final  rule  to  estimate  the  volumes  of 
K088  affected  by  today's  rule,  to 
determine  the  national  level 
incremental  costs  (for  both  the  baseline 
and  post-regulatory  scenarios), 
economic  impacts  (including  first-order 
measures  such  as  the  estimated 
percentage  of  compliance  cost  to 
industry  or  firm  revenues). 

2.  Resxilts 

a.  Volume  Results.  Spent  potliners 
(SPL)  are  generated  in  large  volumes 
ranging  from  95,000  to  125,000  tons 
annually.'  EPA  estimated  an  average  of 
approximately  120,000  tons  annually  for 
purposes  of  assessing  cost  and  economic 
impacts  bom  today's  final  nde.  This 
estimated  generation  volume  for  K088  is 
greater  than  the  estimate  used  in  the 
capacity  section  because  it  includes  not 
only  voliunes  requiring  alternative 
treatment,  but  also  volumes  currently 
undergoing  treatment. 

b.  Cost  Results.  As  stated  above, 
because  this  rule  only  modifies  the 
treatment  standard  for  arsenic,  the 
Agency  believes  that  this  rule  does  not 
impose  incremental  treatment  costs 
associated  with  treating  K088.  EPA 
notes  that  analytical  costs  associated 
with  sampling  treated  spent  aliuninum 
potliner  may  actually  decrease  because 
the  cost  of  completing  a  totals  analysis 
for  arsenic  is  less  than  the  comparable 
cost  per  sample  of  a  TCLP  analysis. '» 
For  purposes  of  comparison,  the  Agency 
has  estimated  treatment  costs  for  K088. 
If  annual  treatment  costs  were  attributed 
to  today's  rule,  they  would  range  from 
$9.6  million  to  $42  million.  EPA 
previously  estimated  treatment  costs 
between  $6.4  million  and  $42  million 
for  the  LDR  Phase  m  final  rule.  61  FR 
15566, 15591  (April  8, 1996).  EPA  notes 
that  new  K088  treatment  technologies 
are  currently  being  developed  that  may 
significantly  lower  K088  treatment  costs 
nationally.  ■■  EPA  does  not  believe  that 


*  Background  Document  for  Capacity  Analysis  for 
Land  Disposal  Restrictions,  Phase  IH  (February 
1996,  Volume  I,  pages  4-5  to  4-8) 

■°Ona  commercial  testing  laboratory  provided  an 
estimate  of  S40  per  sample  for  an  arsenic  totals 
analysis.  Today's  final  rule  should  lower  testing 
costs  overall  because  the  $40  cost  of  total  test  for 
arsenic  is  less  expensive  than  the  S90  to  S140  that 
would  be  required  to  run  a  TCLP  test  for  arsenic 
for  a  treated  residue. 

'  ■  For  example,  previously  Reynolds  Metals 
Company  has  provided  data  indicating  that  the 
treatment  and  disposal  cost  of  their  pfocess,  though 
variable  depending  on  a  series  of  fnOan,  i»  between 


this  final  riile  will  create  barriers  to 
maricet  entry  for  firms  wishing  to 

f>rovide  alternative  treatment  capacity 
or  spent  aluminum  potliner.  The 
Agency  believes  that  the  net  effect  of 
today's  rule  to  modify  the  existing  K088 
treatment  standard  by  rtmnging  the 
TCLP  test  for  arsenic  to  a  totals  niunber 
is  unlikely  to  burden  alternative 
treatment  processes  currently  under 
development  for  the  treatment  of  spent 
aluminum  potliner. 

c.  Economic  Impact  Results.  To 
estimate  potential  economic  impacts 
resulting  from  today's  proposed  rule. 
EPA  has  used  first  order  economic 
impacts  measures  such  as  the  estimated 
costs  of  today's  final  rule  as  a 
percentage  of  affected  firms'  sales  and/ 
or  revenues.  When  the  annual  costs  of 
regulation  are  less  than  one  percent  of 
a  firm's  annual  sales  or  revenues,  this 
analysis  presiunes  that  the  regulation 
does  not  pose  a  significant  economic 
impact  on  the  afiiKted  facilities  absent 
information  to  the  contrary.  Because 
EPA  does  not  view  this  rule  as  imposing 
costs,  the  Agency  does  not  believe  that 
this  rulemaking  imposes  economic 
impacts  on  regulated  entities.  But  even 
if  treatment  costs  are  attributed  to  this 
rulemaking,  no  significant  economic 
impact  will  result.  In  1996.  U.S.  primary 
aluminiun  producers  sold  3.6  million 
metric  tons  of  altuninum  at  an  average 
market  price  of  $1400  per  ton  yielding 
total  sales  of  $5.04  billion. '^  Tbe  $42 
million  upper  bound  of  the  treatment 
cost  estimate  represents  only  0.8  percent 
of  the  total  value  of  the  aluminum  sold 
by  primary  aluminum  producers.  It  is 
likely,  as  discussed,  that  treatment  costs 
will  decrease  as  new  firms  develop 
commercial  technologies  for  K088.  As  a 
result,  this  final  rule  will  not  pose  a 
significant  economic  impact  on  primary 
aliuninum  producers  in  the  United 


$200  and  $500  per  ton.  Personal  Communication 
with  Jack  Gates,  Vice-President.  Reynolds  Meuls 
Company,  September  28, 1994  as  cited  in 
Ragulatoty  Imp^pt  Analysis  of  the  Phase  m  Land 
DiqxMal  Rattrictions  Final  Rule.  U.S. 
Environmental  Protection  Agency,  Office  of  Solid 
Waste.  February  15. 1996.  Recently,  Waste 
Management  has  quoted  treatment  and  HUp^^ml 
charges  at  $160  per  ton  for  treatment  capacity  now 
being  developed  at  its  Arlington,  Oregon  facility. 
Letter  from  Mitchell  S.  Hahn,  Manager. 
Environment  Health  and  Satsty,  Waste  Management 
Inc.  to  Paul  A.  Borst,  Economist,  USEPA,  Office  of 
Solid  Waste,  June  4. 1998.  The  Waste  Management 
treatment  and  disposal  charge  is  determined  by 
subtracting  the  $85  storage  price  bom  a  new 
customer  price  of  $245  per  ton.  Transportation  costs 
are  not  EM^ored  into  this  estimate.  Of  the  $160  per 
ton  treatment  and  storage  cost,  $80  per  ton  is 
attributable  to  treatment  and  $80  is  attributable  to 
disposal.  Personal  Communication  between  Mitch 
Hahn,  Chemical  Waste  Management,  and  Paul 
Borst,  U.S.E.P.A.  August  13, 1998. 

■'Mineral  Commodity  Summaries  1997,  U.S. 
Department  of  the  Interior,  U.S.  Geological  Survey, 
February  1997,  p.  18. 
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States.  More  detailed  information  on 
this  estimate  can  be  found  in  the 
economic  assessment  placed  into 
today's  docket. 

d.  Benefits  Assessment.  EPA  has  not 
calculated  benefits  associated  with  the 
total  limitation  on  arsenic  in  today's 
final  rule.  Because  today's  final  rule 
promulgates  a  prohibition  and  treatment 
standard  for  K088  with  modest  changes 
bom  the  previous  treatment  standard  for 
K088,  the  Agency  believes  that  there  is 
only  likely  to  be  a  modest  risk  reduction 
because  most  of  the  risk  reduction  has 
already  been  accounted  for  through  the 
K088  treatment  standard  in  the  Phase  in 
final  rule  (as  has  the  cost  of  treatment), 
although,  as  noted  earlier,  the  total 
arsenic  standard  will  ensure  the 
minimization  of  leachable  arsenic,  as 
shown  by  recent  monitoring  data. 
However,  the  Agency  wishes  to  correct 
an  error  in  previous  groimdwater  risk 
analysis  for  K088  with  respect  to 
cyanide. 

EPA's  groimdwater  risk  analysis  for 
K088  completed  for  the  Phase  m 
rulemaking  indicated  that  cyanide  did 
not  pose  a  risk  to  human  health.'^  A 
review  of  the  analysis  indicates  that  the 
analysis  results  may  have 
underestimated  groundwater  risk  from 
cyanides  in  potliners  for  a  variety  of 
reasons.  First,  the  analysis  modeled 
cyanide  ion.  CN  -  (CAS  #  S7-12-S),  as 
the  cyanide  species  being  considered  for 
mobilization.  '*  However,  other  data 
indicate  that  ferrocyanide,  Fe(CN)6  ~* 
(CAS  #  13408-63-4),  rather  than 
cyanide  ion  is  the  prevalent  cyanide 
species  in  spent  potliner  leachate 
typically  accoimting  for  89  percent  of 
total  cyanide  present.  ■'  This  is 
significant  because  cyanide  ion  may  be 
less  persistent  in  the  environment  than 
ferrocyanide.  Cyanide  ion  may 
decompose  in  soil  environments 
through  hydrolysis,  biodegradation  or 
other  means.  Ferrocyanide  is  an 
extremely  persistent  cyanide  species.'^ 
Ferrocyanide  mobility  may  be  limited  in 
soil  but  yet  retains  the  ability  to  form 
more  toxic  forms  of  cyanide — either 


"Groundwater  Pathway  Analysis  for  Aiuminum 
Potliners  (K0B8).  Draft.  U.S.  Environmental 
Protection  Agency,  Office  of  Solid  Waste,  February 
16. 1996.  Tables  3-2  and  3-3. 

>*lbid.  p.  9. 

'*FM.  Kimmerle,  et  al.,  "Cyanide  Destruction  in 
Spent  Potlining."  Light  MetaU  1989,  Proceedings  of 
the  Technical  Sessions  by  the  TMS  Light  Metals 
Caminittee,  117th  TMS  Annual  Meeting.  Phoenix 
Arizona,  )anuary  2S-28, 1988  as  cited  in  Jim  Mavis, 
CH2M  Hill,  "Aluminum  Industry"  in  Pollution 
Prevention  Handbook,  ed.  Thomas  Higgins  (Boca 
Raton:  CRC  Press.  1995),  p.379. 

■*  Adrian  Smith  and  Terry  Mudder,  Chenustry 
and  Treatment  of  Cyanidation  Wastei  (London: 
Mining  Journal  Books  Ltd.  1991)  p.ll. 


hydrogen  cyanide  or  free  cyanide 
decomposition  products.*'' 

In  addition,  the  groundwater  risk 
analysis  modeled  K088  cyanide  leachate 
concentrations  in  a  manner  lower  than 
what  real-world  experience  has  shown. 
The  analysis  modeled  approximate 
TCLP  cyanide  concentrations  of  110 
ppm.iB  However,  in  its  K088  listing 
backgroimd  dociunent,  EPA  noted  slab 
liquor  (the  nmoff  from  concrete  slabs  on 
which  spent  potliners  were  placed 
during  open  storage)  total  cyanide 
concentrations  of  13,000  mg/L  total 
cyanide,  more  than  two  orders  of 
magnitude  greatOT  than  leachate 
concentration  used  in  the  modeling 
analysis.!'  ^  second  soiuce  reports 
typical  cyanide  concentrations  in 
potliner  leachate  at  5000  ppm.^  See 
also  Docket  Item  P33F-S0049A  data  set 
J  (column  testing  of  untreated  potliners 
with  neutral  extractant  showing  cyanide 
concentrations  between  1325  and  2885 
ppm.) 

Third,  EPA's  groimdwater  analysis 
may  have  underestimated  groimdwater 
risk  from  cyanide  by  not  accounting  for 
high  pH  conditions  cauiied  by  the 
alkalinity  of  the  potliner  itself.  The 
analysis  used  a  national  distribution  of 
pH  values  for  the  saturated  zone 
parameters  from  EPA's  STORET 
database.  This  national  distribution 
modeled  low  (4.9),  medium  (6.8)  and 
high  (8.0)  values.  However,  the  pH  of 
the  saturated  zone  in  a  site  where  spent 
potliner  is  leaching  may  be  substantially 
higher  than  the  national  distribution. 
Spent  aluminum  potliner  typically  has 
a  pH  of  12.3  to  12.6.2'  Under  these 
elevated  pH  conditions,  volatilization  of 
cyanide  ion  as  hydrogen  cyanide  gas, 
and  hydrolysis  and  biodegradation  are 
limited  so  cyanide  available  to 
contaminate  groundwater  would  not  be 
attenuated  (as  initially  incorrectly 
modeled).22 

Finally,  at  least  four  damage  incidents 
to  groimdwater  from  cyanides  from 
disposed  potliner  demonstrate  the 
potential  of  cyanide  in  this  waste  to 
contaminate  groundwater.  In  EPA's 
listing  background  document  for  spent 
potliner,  the  Agency  documents  cyanide 
contamination  of  drinking  water  wells 
in  Washington  State  from  Kaiser 


■''U.S.E.P.A.,  Listing  Background  Doctmient — 
Primary  Aluminum  Production/Spent  Potliners 
from  Primary  Aluminum  Production,  p.7. 

■'Groundwater  Pathway  Analysis,  p.9. 

■*  Listing  Background  Document.  p.S. 

» Kimmerle  t  cited  in  Mavis,  supra  note  6, 
p.379. 

"  Special  Laboratory  Report,  Reynolds  Metals 
Company,  1996. 

"Adrian  Smith  and  Teiry  Mudder,  Chemittry 
and  Treatment  of  Cyanidation  Wattes  (London: 
Mining  Journal  Books  Ltd,  1991)  p.49, 64,  and  82. 


Aluminum's  Mead  Works  Cscility  near 
the  Spokane  aquifer.  Some  drinking 
water  wells  had  levels  of  cyanide  of  1 
ppm  exceeding  the  maximum 
contaminant  level  (MCL)  of  0.2  ppm.^ 
In  addition,  cyanide  concentrations  in 
leachate  from  a  landfill  containing 
potliner  at  a  primary  aluminum  smelter 
site  on  the  National  Priority  List  (NPL) 
ranged  between  373  and  1280  ppm.^^ 
Additional  damage  incidents  diowing 
cyanide  groundwater  contamination 
caused  by  improfier  disposal  of  spent 
potliners  are  summarized  at  Docket  item 
PH3F-S0015.  EPA  thus  believes  the 
risks  of  groundwater  contamination  due 
to  potliner  disposal  were  incorrectly 
understated  in  the  earlier  RIA,  and 
hereby  withdraws  the  earliw 
conclusions  regarding  the  low 
possibility  and  nature  of  cyanide 
contamination.  Moreover,  given  the 
long-term  inability  of  Subtitle  C 
disposal  to  fully  contain  hazardous 
wastes,  see  RIA  for  Phase  ID  final  rule 
at  4-13  (Feb.  1996);  and  Inyang  and 
Tomassoni,  Indexing  of  Long-Term 
Effectiveness  of  Waste  Containment 
Systems  for  a  Regulatory  Impact 
Analysis.  EPA  OSW  (Nov.  1992),  and 
the  demonstrated  cyanide 
contamination  of  exceeding  health- 
based  levels  of  groundwater  already 
caused  by  improper  disposal  of  these 
wastes,  QPA  finds  that  disposal  of 
untreated  potliners  does  pose  a  risk  of 
cyanide  contamination  of  groundwater 
at  levels  harmful  to  human  health. 

B.  Regulatory  Flexibility 

TTie  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act,  5  U.S.C  601-612,  generally 
requires  an  agency  to  conduct  a 
regulatory  flexibility  analysis  of  any  nde 
subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
However,  the  Agency  has  determined 
that  this  final  rule  is  not  subject  to  the 
Regulatory  FlexibiUty  Act  (RFA)  and, 
moreover,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

First,  by  its  terms,  the  RFA  appUes 
only  to  rules  subject  to  notice-and- 
comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
(APA)  or  any  other  statute.  Today's  rule 
is  not  subject  to  notice  and  comment 
requirements  under  the  APA  or  any 
other  statute.  Although  today's  rule  is 


2>  K068  Listing  Background  Document.  p.S. 
>«  Record  of  DacUion.  Martin  MariatU  Cocp., 
RODS  DATA.  September  29, 1968. 
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subject  to  the  APA,  the  Agency  has 
invoked  the  "good  cause"  exemption 
under  APA  section  553(b).  As  discussed 
below,  the  good  cause  exemption 
provides  the  notice  and  comment 
rulemaking  requirements  of  the  APA  do 
not  apply  to  a  rulemaking  when  an 
agency  finds  them  to  be  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

Second,  the  Agency  nonetheless  has 
assessed  the  potential  of  this  rule  to 
adversely  impact  small  entities.  The 
Agency  finds  that  this  final  rule  does 
not  have  the  potential  to  adversely 
impact  small  entities.  As  discussed 
above,  today's  final  rule  does  not 
impose  incremental  costs  to  regulated 
entities.  Also,  the  Agency  has  evaluated 
K088  treatment  costs  previously 
accounted  for  under  the  Phase  III  final 
rule  and  determined  that  even  if  these 
costs  were  attributed  to  today's  final 
rule,  they  would  not  exceed  1  percent 
of  the  sales  of  small  entities  subject  to 
this  final  rule.  More  information  on  this 
analysis  can  be  found  in  the  background 
document  "Economic  Assessment  for 
Retention  of  LDR  Treatment  Standard 
for  Spent  Aluminum  Potliner  (K088] 
and  Evaluation  of  Draft  Groundwater 
Pathway  Analysis  For  Aluminum 
Potliners  (K088)"  placed  in  the  public 
docket. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L.  No. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiires  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 


any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
afiiscted  small  governments,  enabling 
officials  of  affacted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenmientd  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate.  The 
rule  would  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  States, 
tribes  and  local  governments  would 
have  no  compliance  costs  under  this 
rule.  It  is  expected  that  states  will  adopt 
similar  rules,  and  submit  those  rules  for 
inclusion  in  their  authorized  RCRA 
programs,  but  they  have  no  legally 
enforceable  duty  to  do  so.  For  the  same 
reasons,  EPA  also  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  hi 
addition,  as  discussed  above,  the  private 
sector  is  not  expected  to  incur  costs 
exceeding  $100  million.  By  these 
findings,  EPA  has  fulfilled  the 
requirement  for  analysis  under  the 
Unfunded  Mandates  Reform  Act. 

D.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments.  President  Clinton  issued 
Executive  Order  12875  on  October  26, 
1993,  entitled  "Enhancing  the 
Intergovernmental  Partnership."  Under 
Executive  Order  12875.  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  imless  the  Federal  Government 
provides  the  necessary  funds  to  pay  the 
direct  costs  incurred  by  the  State  and 
small  governments  or  EPA  provides  to 
the  Office  of  Management  and  Budget 
both  a  description  of  the  prior 
consultation  and  commimications  the 
agency  has  had  with  representatives  of 
State  emd  small  governments  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  12875  requires  EPA  to  develop  an 
effective  process  allowing  elected  and 
other  representatives  of  State  and  small 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 


regulatory  proposals  containing 
simificant  immnded  mandates." 

For  the  reasons  described  above, 
today's  final  rule  will  not  impose  any 
enforceable  duty  or  contain  any 
imfimded  mandate  upon  any  State, 
local,  or  tribal  government;  therefore 
Executive  Order  12875  does  not  apply 
to  this  action. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  Executive  Order  13045.  entitled 
"Protection  of  Quldren  bom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997), 
applies  to  any  rule  that  EPA  determines 
(1)  "economically  significant"  as 
defined  under  Executive  Order  12866, 
and  (2)  the  environmental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effisctive 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  final 
rule  is  not  subject  to  E.0. 13045  because 
this  is  not  an  economically  significant 
regulatory  action  as  defined  by  E.O. 
12866,  and  because  the  Agency  does  not 
have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
Agency  has  concluded  this  because  this 
rulemaking  establishes  treatment 
standards  for  hazardous  constituents  in 
spent  aluminiun  potliner  that  minimize 
both  short-term  and  long-term  threats  to 
human  health  and  the  environment.  The 
environmental  health  risks  or  safety 
risks  addressed  by  this  action  do  not 
have  a  disproportionate  effect  on 
children. 

F.  Environmental  Justice  E.0. 12898 

EPA  is  committed  to  addressing 
environmental  justice  concerns  and  is 
assimiing  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 
Agency's  goals  are  to  ensiue  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  poUcies,  programs,  and  activities, 
and  that  all  people  live  in  clean  and 
sustainable  communities.  In  response  to 
Executive  Order  12898  and  to  concerns 
voiced  by  many  groups  outside  the 
Agency.  EPA's  Office  of  SoUd  Waste 


Federal  Register /Vol.  63.  No.  185 /Thursday.  September  24.  1998 /Rules  and  Regulations       51263 


and  Emergency  Response  foimed  an 
Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identiiy  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 

Today's  final  rule  covers  K088  spent 
potliner  wastes  fix)m  primary  alimiinum 
operations.  It  is  not  certain  whether  the 
environmental  problems  addressed  by 
this  rule  coidd  disproportionately  a^ct 
minority  or  low  income  communities 
due  to  the  location  of  primary 
aluminima  operations.  However, 
because  today's  final  rule  establishes 
treatment  standards  for  K088  being  land 
disposed,  the  Agency  does  not  believe 
that  today's  rule  will  increase  risks  from 
K088.  Indeed,  as  discussed  earlier,  these 
treatment  standards  will  ensure  that 
risks  to  human  health  and  the 
environment  are  minimized  for  all 
communities.  It  is,  therefore,  not 
expected  to  result  in  any 
disproportionately  negative  impacts  on 
minority  or  low  income  communities 
relative  to  affluent  or  non-minority 
communities. 

G.  Paperwork  Reduction  Act 

To  the  extent  that  this  nUe  imposes 
any  information  collection  requirements 
under  existing  RC31A  regulations 
promulgated  in  previous  rulemakings, 
those  requirements  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
and  have  been  assigned  OMB  control 
numbers  2050-120  (ICR  no.  1573,  Part 
B  Permit  Application);  2050-120  (ICR 
1571,  General  Facility  Standards);  2050- 
0028  [ICR  261.  Notification  to  Obtain  an 
EPA  ID):  2050-0034  (ICR  262.  Part  A 
Permit  Application):  2050-0039  (ICR 
801,  Hazardous  Waste  Manifest);  2050- 
0035  (ICR  820,  Generator  Standards): 
and  2050-0024  (ICR  976.  Biennial 
Report). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 


explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensiis  standards. 

EPA  is  not  aware  of  existing  voluntary 
consensus  standards  that  could  be  used 
for  treatment  standards  of  spent 
aluminimi  potliner.  EPA  believes  that 
such  voluntary  consensus  standards  are 
therefore  unavailable.  This  rulemaking 
also  involves  environmental  monitoring 
or  measurement.  As  stated  above,  this 
final  rule  promulgates  a  revised 
treatment  standard  for  arsenic  in 
nonwastewater  forms  of  K088,  based  on 
a  total  recoverable  arsenic  concentration 
from  strong  add  digestion  as  defined  by 
EPA  SW-846  Method  3050,  3051  or  the 
equivalent.  Consistent  with  the 
Agency's  Performance  Based 
Measurement  System  (PBMS),  EPA  has 
decided  not  to  require  the  use  of 
specific,  prescribed  analytic  methods. 
Rather,  the  rule  will  allow  the  use  of 
any  method  that  meets  the  prescribed 
performance  criteria.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost-efiiactive  for  regulated  entities. 
It  is  also  intended  to  encourage 
innovation  in  analytical  technology  and 
improve  data  quality.  EPA  is  not 
precluding  the  use  of  any  method, 
whether  it  constitutes  a  volimtary 
consensus  standard  or  not,  as  long  as  it 
meets  the  performance  criteria 
specified. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  afiiects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conununities. " 


Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenunents.  Aluminum 
potliners  are  not  currently  generated  or 
treated  on  any  known  Indian  tribal 
lands.  Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
govenunents.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

J.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  e^ct,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  pubUc 
interest.  This  determination  must  be 
supported  by  a  brief  statement  5  U.S.C. 
808(2).  In  the  following  section,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
estabUshed  an  effective  date  of 
September  21, 1998.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C 
804(2). 

Vn.  Good  Cause  for  Immediate  Final 
Rule 

Under  the  Administrative  Procedure 
Act  (APA),  5  U.S.C.  553(b)(B),  an  agency 
may  forego  notice  and  comment  in 
promulgating  a  rule  when  the  agency  for 
good  cause  finds  (and  incorporates  Uie 
finding  and  a  brief  statement  of  the 
reasons  for  that  finding  into  the  rule) 
that  notice  and  public  comment 
procedures  are  impracticable, 
imneoessary,  or  contrary  to  the  public 
interest.  For  the  reasons  set  forth  below, 
EPA  finds  good  cause  to  conclude  that 
notice  and  comment  would  be 
unnecessary  and  contrary  to  the  pubUc 
interest,  and  therefore  is  not  required 
under  the  APA. 

EPA  believes  that  notice  and 
opportunity  for  comment  has  been 
provided  here,  albeit  not  through  the 
means  of  a  proposed  rule.  The  Agency 
has  been  in  protracted  discussions  with 


51264       Federal  Register /Vol.  63,  No.  185 /Thursday.  September  24.  1998 /Rules  and  Regulations 


the  regulated  conununity  both  directly 
and  through  court  pleadings.  Therefore, 
members  of  the  regulated  community 
have  had  opportimity  to  comment  and 
make  their  views  known.  Most  recently, 
the  Agency  provided  for  specific  nc  ice 
and  comment  on  the  data  to  be  used  in 
the  development  of  a  standard  based  on 
total  arsenic  content  in  treatment 
residue.  See  63  FR  41536,  August  4, 
1998.  EPA  received  comments 
addressing  every  aspect  of  these 
standards  in  response  to  this  dociunent, 
and  is  responding  to  these  comments  in 
this  preamble  and  also  in  a  separate 
Response  to  Comment  Background 
Document.  Furthermore,  other  than  for 
the  arsenic  standard,  this  document 
makes  conforming  changes  that  reinstate 
and  maintain  the  current  standards 
which  were  already  the  subject  of 
exhaustive  notice  and  comment  in  both 
the  Phase  III  rulemaking  and  in 
response  to  the  January  14  document 
extending  the  national  capacity  variance 
date.  Petitioners  in  the  K088  litigation, 
for  example,  filed  a  multitude  of 
different  comments  in  response  to  these 
various  documents.  Further  opportunity 
to  comment  therefore  is  not  necessary. 

Consequently,  EPA  today  is 
preserving  the  core  of  the  K088 
treatment  standards  promulgated  in  the 
Phase  in  rule  by  ensiuing  that  the  K088 
wastes  are  prohibited  from  land 
disposal  unless  they  first  meet  the 
treatment  standards  in  this  rule.  At  the 
same  time,  EPA  is  eliminating  the 
standards  foimd  to  be  arbitrary  by  the 
Court.  The  Agency  also  concludes  that 
this  action  must  bie  taken  immediately 
and  that  notice  and  comment  would  be 
contrary  to  the  public  interest  in  these 
special  circtunstances.  Delay  past  the 
projected  date  of  issuance  of  the  Court's 


mandate  (September  24. 1998)  could 
result  in  land  disposal  of  untreated 
spent  potliners,  contrary  to  explicit 
statutory  conmiand  that  land  disposal  of 
this  waste  be  prohibited.  (See  as  well 
the  earlier  discussion  in  this  Preamble 
of  the  need  to  assure  that  this 
prohibition  does  not  lapse.)  For  these 
reasons,  EPA  believes  diat  there  is  good 
cause  to  issue  this  final  rule 
immediately  without  prior  notice  and 
comment.  Tliis  is  not  to  say  that  EPA 
would,  or  could,  invoke  this  type  of 
good  cause  rationale  whenever 
contemplating  promulgation  of  LDR 
prohibitions  and  treatment  standards. 
However,  in  the  present  circumstances, 
where  the  waste  already  is  prohibited 
and  imtreated  land  disposal  of  the  waste 
has  therefore  ended,  it  appears 
especially  important  to  avoid 
backsliding  to  a  regime  of  untreated 
land  disposal. 

For  the  same  reasons,  EPA  finds,  for 
purposes  of  5  U.S.C.  553(d),  that  there 
is  good  cause  to  make  the  rule  effective 
immediately.  In  any  case,  the  statute 
indicates  that  LDR  prohibitions  are  to 
take  effect  immediately.  See  RCRA 
section  3004(h)(1).  (Prohibitions  on  land 
disposal  are  effective  immediately  so 
long  as  there  is  adequate  protective 
treatment  capacity  available  at  that 
time.) 

List  of  Subjects 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 


Confidential  business  information. 
Hazardous  material  transportation. 
Hazardous  waste.  Indians-lands, 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  September  21, 1998. 
Carol  M.  Browiiw. 

AdministTator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  for  part  268 
continues  to  read  as  follows: 

Audiarity:  42  U.S.C  6905, 6912(a),  6921, 
and  6924. 

2.  Section  268.39  is  amended  by 
revising  paragraphs  (c)  to  read  as 
follows: 

S  268.39    Wast*  speeffle  prohibitions— 
spent  aluminum  potttnars;  and  carlMmala 


(c)  On  September  21, 1998,  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  number  K088  are 
prohibited  from  land  disposal.  In 
addition,  soil  and  debris  contaminated 
with  these  wastes  are  prohibited  from 
land  disposal. 
■••••• 

3.  Section  268.40  is  amended  by 
revising  the  entry  for  K088  in  the  table 
of  Treatment  Standards  to  read  as 
follows:  (The  footnotes  are  republished 
without  change.) 

BtUMQ  CODE  S4a0-6«-P 
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Footnotnto 
26«.40 


SUndard  Table 


The  waste  descriptions  provided  in  this 
table  do  not  replace  waste  descriptions  in 
40  CFR  part  261.  Descriptions  of 
Treatment/Regulatory  Subcategories  are 
provided,  as  needed,  to  distinguish 
between  applicability  of  difierent 
standards. 

CAS  means  Chemical  Abstract  Services. 
When  the  waste<:ode  and/or  regulated 
constituents  are  described  as  a 
combination  of  a  chemical  with  its  salts 
and/or  esters,  the  CAS  niunber  is  given  for 
the  parent  compoiuid  only. 

Concentration  standards  for  wastewaters 
are  expressed  in  mg/L  and  are  based  on 
analysis  of  composite  samples. 

All  treatment  standards  expressed  as  a 
Technology  Code  or  combination  of 
Technology  Codes  are  explained  in  detail 
in  40  CFR  268.42  Table  1— Technology 
Codes  and  Descriptions  of  Technology- 
Based  Standards. 


5    Except  for  Metals  (EP  or  TCLP)  and 
Cyanides  (Total  and  Amenable)  the 
nonwasteMrater  treatment  standards 
expressed  as  a  concentration  were 
established,  in  part,  based  upon 
incineration  in  units  operated  in 
accordance  with  the  technical 
requirements  of  40  CFR  Part  264,  Subpart 
O,  or  Part  265,  Subpart  O,  or  based  upon 
combustion  in  fuel  substitution  units 
operating  in  accordance  with  applicable 
technical  requirements.  A  facility  may 
comply  with  these  treatment  standards 
according  to  provisions  in  40  CFR 
268.40(d).  All  concentration  standards  for 
nonwastewaters  are  based  on  analysis  of 
grab  samples. 

•        •    .    *        •        • 

7    Both  Cyanides  (Total)  and  Cyanides 
(Amenable)  for  nonwastewaters  are  to  be 
analyzed  using  Method  9010  or  9012, 
found  in  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical  Methods", 
EPA  Publication  SW-846,  as  incorporated 


by  reference  in  40  CFR  260.11,  vrith  a 
sample  size  of  10  grams  and  a  distillation 
time  of  one  hour  and  15  minutes. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

4.  The  authority  citation  for  Pait  271 
continues  to  read  as  follows: 

Audiority:  42  U.S.C  6905, 6912(a).  and 
6926. 

5.  Section  271.1(j)  is  amended  by 
adding  the  following  entries  to  Table  1 
and  Table  2  in  chronological  order  by 
date  of  publication  to  read  as  follows. 

{271.1    Purpoeeand 


0)' 


TABLE  1— REGULATIONS  IMPLEMENTING  THE  HAZARDOUS  AND  SOLID  WASTE  AMENDMENTS  OF  1984 


Promulgation  date 


Title  of  Regulation 


Federal  Register  reference 


Effective  date 


Sept  21, 1998 


Treatment  Standards  for  Hazardous  Waste    [insert  Federal  Register  page  numbers]  » SepL  21, 1998 

K088. 


TABLE  2— SELF-IMPLEMENTING  PROVISIONS  OF  THE  SOLID  WASTE  AMENDMENTS  OF  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  ref- 
erence 


SepL  21, 1998 Prohibition  on  larxl  disposal  of  K088  wastes, 

and  prohit)ition  on  land  disposal  of  radio- 
active waste  mixed  with  K088  wastes,  irv 
duding  soil  and  debris. 


3004(g)(4)(C)  and  3004(m) Sept  24, 1998 

pnsert  FR  page  num- 

tMTS]. 
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REMINDERS 

T?>e  rtenis  in  this  Hst  were 
editonaJly  conipiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  Nst  tiaa  no  legal 
significarKe. 


RULES  QOINQ  INTO 
EFFECT  SEPTEMBER  24, 
1998 

AGRICULTURE 
DEPARTMENT 

Fedwal  Crop  Insuranca 
Corporation 

Crop  insurance  regulations: 
Nursery  crop;  published  9- 
24-98 

COMMERCE  DEPARTMENT 

Natioiial  Institut*  of 
StWHtardt  and  Technology 

Fastner  Quality  Act; 
implementation;  published  9- 
24-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admin  latratkMi 

Human  drugs: 

Antibiotic  dnjgs  certification; 
CFR  parts  removed; 
published  5-12-98 
Medtoal  devices: 
Adverse  events  reporting  by 
manufacturers,  importers. 
-  dntributors,  arxl  health 
care  user  facilities; 
published  5-12-98 

INTERIOR  DEPARTMENT 

Fiah  and  WIMIKo  Sarvica 

Endangered  and  threatened 
species: 

San  Bernardino  kangaroo 
rat;  published  9-24-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Adminlatratlon 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment- 
Motorcycle  headlighting 
systems;  asymmetrical 
headlamp  beams; 
published  8-10-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Ionizing  radiation  exposure 
claims  (prostate  cancer 
and  any  other  cancer); 
published  9-24-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Sarvica 

Peanuts,  domestically 

produced;  comments  due  by 

10-2-98;  published  8-3-98 
Peanuts,  imported;  comments 

due  by  9-30-98;  published 

8-31-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapaction  Sarvica 

Animal  welfare: 
Field  study;  definition: 
comments  due  by  9-29- 
98;  published  7-31-98 
Plant-related  quarantine, 
foreign: 

Wood  chips  from  Chile; 
comments  due  by  9-28- 
98;  published  7-28-98 
User  fees: 

Veterinary  services;  embryo 
collection  center  approval 
fees;  comments  due  by  9- 
28-98;  published  7-28-98 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauranca 
Corporation 

Crop  insurance  regulations: 
Grapes;  comments  due  by 
10-2-98;  published  9-2-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inapaction 

Service 

Meat  and  poultry  inspection: 
Diseases  and  condttions 
identifiable  during  post- 
mortem inspection; 
HACCP-based  concepts; 
comments  due  by  9-28- 
98;  published  7-29-98 
lr>-p(ant  slaughter  inspection 
models  study  plan; 
HACCP-based  coricepts; 
comments  due  by  9-28- 
98;  published  7-29-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilltiea  Sarvica 

Electric  loans: 
Electric  program  standard 
contract  forms;  comments 
due  by  9-28-98;  published 
8-27-98 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 
AKemative  fuel 
transportation  program — 


P-series  fuels  definition; 
comments  due  by  9-28- 
98;  published  7-28-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 


California;  comments  due  by 

10-2-98:  published  9-2-98 
Maryland;  comments  due  by 

10-2-98;  published  9-2-98 
New  Jersey;  comments  due 

by  9-30-98;  published  8- 

31-98 

North  Dakota;  comments 
due  by  9-28-98;  published 
8-27-98 
Pennsylvania:  comments 
due  by  10-2-98;  published 
9-2-98 
Drinking  water: 
Natfonal  primary  drinking 
water  regulatfons— 
PestKides  and  mtorobial 
contaminants;  analytk»l 
methods;  comments 
due  by  9-29-98; 
published  7-31-98 
Pestk:kles;  tolerances  in  food, 
animal  feeds,  and  raw 
agrteuKural  commodities: 
Azoxystrobin;  comments  due 
by  9-28-98;  published  9- 
11-98 
Superfund  program 
National  oil  arxj  hazardous 
sut)stances  confingerx^y 
plar>— 

Natfonal  priorities  list 
update;  comments  due 
by  9-28-98;  published 
7-28-98 
National  priorities  list 
update;  comments  due 
by  9-28-98;  published 
8-27-98 
ToxK  sut)stances: 
Lead-based  paint  activities- 
Training  programs 
accreditatfon  and 
contractors  certtfcatfon; 
fees;  comments  due  by 
10-2-98;  published  9-2- 
98 

Training  programs 
accreditation  and 
contractors  certifKatton; 
fees;  comments  due  by 
10-2-98;  published  9-2- 
98 
Lead-t>ased  paint; 

identificatfon  of  dangerous 

levels  of  lead;  comments 

due  by  10-1-98;  published 

7-22-98 
Water  pollution  control: 
Underground  Injectfon 

corrtrol  program — 

Class  V  wells: 
requirements  for  motor 


vehicle  waste  and 
industrial  waste  disposal 
wells  and  cesspools  in 
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DEPARTMENT  OF  AGRICULTURE 

AgrlcultuFal  Martwtfng  Service 

7CFRPart955 

[Dodtat  No.  FV9e-«65-1  IFfQ 

VIdalla  Onions  Grown  in  Georgia; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTXM:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  decreases  the 
assessment  rate  from  $0.10  to  $0.07  per 
50-pound  bag  or  equivalent  of  Vidalia 
onions  established  for  the  Vidalia  Onion 
Committee  (Committee)  under 
Marketing  Order  No.  955  for  the  1998- 
99  and  subsequent  fiscal  periods.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  Vidalia 
onions  grown  in  Georgia.  Authorization 
to  assess  Vidalia  onion  handlers  enables 
the  Committee  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  the  program.  The  fiscal 
period  began  September  16  and  ends 
September  15.  The  assessment  rate  will 
remain  in  effect  indefinitely  imless 
modified,  suspended,  or  terminated. 
DATES:  Effective:  September  28, 1998. 
Comments  received  by  November  24, 
1998,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  Fax:  (202)  205-6632;  or 
E-mail:  moabdocket_clerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  niunber 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 


the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  ]amieson.  Southeast  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  P.O.  Box  2276, 
Winter  Haven,  FL  33883-2276; 
telephone:  (941)  299-4770,  Fax:  (941) 
299-5169;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632. 
SUPPLEMENTARY  MFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955,  both  as  amended  (7 
CFR  part  955),  regulating  the  handling 
of  Vidalia  onions  grown  in  Georgia, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

llie  Department  of  Agriciilture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Vidalia  onion  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  Vidalia 
onions  beginning  September  16, 1998, 
and  continue  imtil  amended, 
suspended,  or  terminated.  This  rule  wiU 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conffict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 


with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  there&t>m.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhalHtant,  or  has  his  or  her  principal 
^ace  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petiti<m,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  deceases  the  assessment  rate 
estaUisfaed  for  the  Committee  for  the 
1998-90  and  subsequent  fiscal  periods 
from  $0.10  to  $0.07  per  50-pound  bag  or 
equivalent  of  Vidalia  cmions. 

The  Vidalia  onion  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  E)epartment,  to 
formulate  an  anniud  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Vidalia 
(mions.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  fonnulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  pubUc  meeting. 
Thus,  all  directly  affscted  persons  have 
an  opportimity  to  participate  and 
provide  input. 

For  the  1996-97  and  subsequent  fiscal 
periods,  the  Committee  reconmiended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modffied,  suspended,  or 
terminated  by  die  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  July  28, 1998, 
and  unanimously  reconunended  1998- 
99  expenditures  of  $373,577  and  an 
assessment  rate  of  $0.07  per  50-pound 
bag  or  equivalent  of  Vidalia  onions.  In 
comparison,  last  year's  budgeted 
expenditures  were  $429,800.  The 
assessment  rate  of  $0.07  is  $0.03  lower 
than  the  rate  currently  in  effect.  For  the 
past  two  seasons,  the  Committee  has 
elected  to  refund  excess  funds  to  the 
handlers  to  reduce  their  costs.  The 
Committee  unanimously  elected  to 
reduce  the  assessment  rate  rather  than 
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continue  the  practice  of  refunding 
excess  funds. 

The  major  expenditures      ^ 
recommended  by  the  Committee  for  the 
1998-99  fiscal  period  include  $131,600 
for  marketing  and  promotion,  $75,000 
for  research,  $135,127  for  program 
administration,  and  $31,850  for 
compliance.  Budgeted  expenses  for 
these  items  in  1997-98  were  $158,000, 
$108,300,  $137,500,  and  $26r000, 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Vidalia 
onion  shipments  for  1998-99  are 
estimated  at  3,300,000  50-pound  bags  or 
equivalents  for  the  year,  15,000  50- 
pound  bags  or  equivalents  of  green 
Vidalias,  1,385,000  50-pound  bags  or 
equivalents  of  storage  Vidalias,  and 
100,000  50-pound  bags  or  equivalents  of 
storage  onions  from  the  previous  season, 
which  should  provide  $336,000  in 
assessment  income,  hicome  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$174,073)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  three  fiscal  periods' 
budgeted  expenses;  §  955.44). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings,  llie  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1998-99  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 


this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  currently  approximately 
136  producers  of  Vidalia  onions  in  the 
production  area  and  approximately  101 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

During  the  1996-97  fiscal  year,  as  a 
percentage,  approximately  14  percent  of 
the  handlers  shipped  approximately 
2,771,000  50-poimd  bags  or  equivalents 
of  Vidalia  onions  and  approximately  86 
percent  of  the  handlers  shipped 
approximately  1,262,940  50-pound  bags 
or  equivalents.  Using  an  average  f.o.b. 
price  of  $12.80  per  50-poimd  bag  or 
equivalent,  the  majority  of  handlers 
could  be  considered  small  businesses 
under  SBA's  definition.  The  majority  of 
handlers  and  producers  of  Vidalia 
onions  may  be  classified  as  small 
entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  1998-99 
and  subsequent  fiscal  periods  bom 
$0.10  to  $0.07  per  50-pound  bag  or 
equivalent  of  Vidalia  onions.  The 
Committee  imanimously  recommended 
1998-99  expenditures  of  $373,577  and 
an  assessment  rate  of  $0.07  per  50- 
pound  bag  or  equivalent.  The 
assessment  rate  of  $0.07  is  $0.03  lower 
than  the  1997-98  rate.  The  quantity  of 
assessable  Vidalia  onions  for  the  1998- 
99  season  is  estimated  at  4,800,000  50- 
pound  bags  or  equivalents.  Thus,  the 
$0.07  rate  should  provide  $336,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Fimds  in  the  reserve  (currently 
$174,073)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  three  fiscal  periods' 
budgeted  expenses;  §  955.44). 


The  major  expenditures 
recommended  by  the  Committee  for  the 
1998-99  year  include  $131,600  for 
marketing  and  promotion,  $75,000  for 
research,  $135,127  for  program 
administration,  and  $31,850  for 
compliance.  Budgeted  expenses  for 
these  items  in  1997-98  were  $158,000. 
$108,300,  $137,500,  and  $26,000, 
respectively. 

For  the  past  two  seasons,  the 
Committee  has  refunded  excess  funds  to 
the  handlers  to  reduce  their  costs.  The 
Committee  imanimously  elected  to 
reduce  the  assessment  rate  rather  than 
continue  the  practice  of  refunding 
excess  funds. 

The  Committee  reviewed  and 
unanimously  recommended  1998-99 
expenditures  of  $373,577  which 
included  decreases  in  marketing  and 
promotion  and  research.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources,  such  as  the  Committee's  Budget 
Subcommittee.  Alternative  expendittue 
levels  were  discussed  by  these  groups, 
based  upon  the  relative  value  of  various 
research  projects  to  the  Vidalia  onion 
industry.  The  assessment  rate  of  $0.07 
per  50-po\md  bag  or  equivalent  of 
assessable  Vidalia  onions  was  then 
determined  by  dividing  the  total 
reconunended  budget  by  the  quantity  of 
assessable  Vidalia  onions,  estimated  at 
4,800,000  50-poimd  bags  or  equivalents 
for  the  1998-99  season.  This  is 
approximately  $37,577  below  the 
anticipated  expenses,  which  the 
Committee  determined  to  be  acceptable. 
The  difference  between  assessment 
income  and  budgeted  expenses  will  be 
covered  by  income  from  interest  and  the 
Committee's  authorized  reserve. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  f.o.b.  price  for  the  1998-99 
season  could  range  between  $12.80  and 
$15.25  per  50-poimd  bag  or  equivalent 
of  Vidalia  onions.  Therefore,  the 
estimated  assessment  revenue  for  the 
1998-99  fiscal  period  as  a  percentage  of 
total  handler  revenue  could  range 
between  .46  and  .55  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  imiformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
the  biu-den  on  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  Vidaha  onion 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
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meetings,  the  July  28, 1998,  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regiilatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Vidalia  onion 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Piu^uant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1998-99  fiscal  period 
begins  on  September  16, 1998,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  Vidalia  onions  handled 
dining  such  fiscal  period;  (2)  this  action 
decreases  the  assessment  rate  for 
assessable  Vidalia  onions  beginning 
with  the  1998-99  and  subsequent  fiscal 
periods;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  60-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Snbjects  in  7  CFR  Part  955 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  955  is  amended  as 
follows: 


PART  955— VIDALIA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  955.209  is  revised  to  read 
as  follows: 

§955.209    Assessment  rata. 

On  and  after  September  16, 1998,  an 
assessment  rate  of  $0.07  per  50-poimd 
bag  or  equivalent  is  established  for 
Vidalia  onions. 

Dated:  September  21, 1998. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

(PR  Doc.  98-25719  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8CFRPart286 
[l»eNo.1923-9q 
RIN  1115-AF26 

Technical  Change  for  Sutxniaeion  for 
Immigration  User  Fee  Requirements 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Final  rule.  - 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  making 
technical  changes  to  the  addressee 
where  periodic  summary  statements  of 
user  fees  collected  are  to  be  sent,  and 
revising  the  name  of  the  payee  to  whose 
attention  remittances  shall  be 
forwarded.  These  technical  changes  are 
administrative  in  nature  and  are 
necessary  to  conform  to  the  current 
organizational  and  supervisory  structure 
of  the  Service's  OMce  of  Management. 
DATES:  This  final  rule  is  effective 
October  26, 1998. 

FOR  FURTHen  INFORMATION  CONTACT: 
Michael  Ditkoff,  Fee  Policy  and  Rate- 
Setting  Branch,  Office  of  Budget, 
Immigration  and  Naturalization  Service 
(DslS),  425  I  St.,  NW,  Room  6240, 
Washington,  DC  20536,  telephone 
number  (202)  305-8620. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  8  CFR  part  286  to  reflect 
the  change  in  nomenclature,  whereas 
the  summary  statements  due  on  the  last 
business  day  of  the  following  month  be 
forwarded  to  the  Service's  C^ef, 
Analysis  and  Formulation  Branch,  in 
place  of  Fee  Setting  and  Analysis 


Branch.  In  addition,  this  final  hile 
amends  the  name  of  the  payee  to  whom 
the  remittance  shall  be  made  from  the 
Service's  Associate  Commissioner 
Finance,  to  Assistant  Commissioner, 
Office  of  Financial  Management. 

The  Service's  implementation  of  this 
rule  is  based  on  the  "good  cause" 
exception  found  at  5  U.S.C.  553(d)(3). 
The  amendments  contained  herein 
relate  to  agency  management  in  that  the 
amendments  correct  nomenclatiue 
changes  published  in  previous  rules. 
The  reason  and  necessity  for  prompt 
implementation  is  to  further  ensiue 
timely  receipt  of  the  periodic  summary 
reports,  remittances,  and 
correspondence  from  the  public.  It 
would  be  contrary  to  the  public  interest 
to  issue  the  rule  as  proposed  rule  in  that 
it  would  further  delay  executing  the 
nomenclature  changes. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regiilatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  fay 
approving  it,  certifies  that  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  following  factors:  The 
technical  changes  addressed  in  this  final 
rule  are  administrative  in  nature  and  are 
necessary  to  conform  to  the  current 
organizational  and  supervisory  structure 
of  the  Service's  Office  of  Management. 
As  such,  the  technical  changes  have  no 
significant  economic  impact. 

Unfunded  Mandates  Refbnn  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year,  and  it  will  not  significantly 
or  imiquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  RegiUatoiy  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  a 
annual  effiect  on  the  economy  of  $100 
millicm  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse  ~ 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 
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ExecutiTe  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(0, 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  imder 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988  Gvil  Justice 
Refann 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)  of  E.O.  12988. 

List  of  Subjects  in  8  CFR  Part  286 

Immigration,  Reporting  and  record 
keeping  requirements. 

Accordingly,  part  286  of  chapter  1  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  286— IMMIGRATION  USER  FEE 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1356;  8  CFR  part 
2. 

f  286.1    [Amended] 

2.  Section  286.1(e)  is  amended  by 
revising  the  term  "Associate 
Commissioner,  Finance"  to  read 
"Assistant  Commissioner,  Office  of 
Financial  Management"  and  by  revising 
the  term  "Office  of  the  Associate 
Commissioner,  Finance,"  to  read 
"Office  of  the  Assistant  Commissioner, 
Financial  Management,". 

§286.2    [Amended] 

3.  Section  286.2(b)  is  amended  in  the 
third  sentence  by  revising  the  phrase 
"Fee  Analysis  and  Operations  Branch" 
to  read  "Analysis  and  Formulation 
Branch". 

$286.5    [Amended] 

4.  In  §  286.5,  paragraph  (d)  is 
amended  by  revising  the  term 
"Associate  Commissioner,  Finance, 
INS"  to  read  "Assistant  Commissioner, 
Office  of  Financial  Management,  INS". 


§286.5    [Amended] 

5.  In  §  286.5,  paragraph  (e)  is 
amended  by  revising  the  term 
"Associate  Commissioner,  Finance"  to 
read  "Assistant  Commissioner, 
Financial  Management"  wherever  it 
appears  in  this  paragraph. 

§286.6    [Amended] 

6.  Section  286.6  is  amended  by 
revising  the  term  "Associate 
Commissioner,  Finance"  to  read 
"Assistant  Commissioner,  Office  of 
Financial  Management"  wherever  it 
appears  in  this  section. 

Dated:  September  21, 1998. 
Doris  Meissner, 

Commissioner,  Immigration  and 

Naturalization  Service. 

(FR  Doc.  98-25712  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Parts  563,  563f  and  574 
[No.  98-66] 
RIN  1550-^BIO 

Agency  Disapproval  of  Directors  and 
Senior  Executive  Officers  of  Savings 
Associations  and  Savings  and  Loan 
Holding  Companies 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  issuing  a  final  rule 
to  amend  its  regulations  implementing 
section  32  of  the  Federal  Deposit 
Insiuance  Act  (FDIA).  This  statute 
requires  certain  savings  associations  and 
savings  and  loan  holding  companies  to 
provide  prior  notice  of  the  appointment 
or  employment  of  directors  and  senior 
executive  officers.  The  final  rule  will 
eliminate  unnecessary  regulatory 
burden,  implement  changes  enacted  in 
the  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA),  and  more  closely  conform 
OTS  regulations  to  those  of  the  other 
banking  agencies  as  required  under 
section  303  of  the  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRIA). 

EFFECTIVE  DATE:  September  25, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  C.  Augello,  Senior  Coimsel, 
Business  Transactions  Division,  Chief 
Counsel's  Office  (202)  906-6151;  Scott 
Ciardi,  Financial  Analyst,  Corporate 
Activities  Division,  (202)  906-6960;  or 


Mary  Jo  Johnson,  Project  Manager, 
Supervision  Policy  (202)  906-5739, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington  D.C.  20552. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  32  of  FDIA '  requires  certain 
savings  associations  and  savings  and 
loan  holding  companies  to  notify  the 
OTS  at  least  30  days  before  adding  any 
individual  to  the  board  of  directors  or 
employing  an  individual  as  a  senior 
executive  officer..  Section  2209  of  the 
EGRPRA  2  amended  section  32  of  the 
FDIA  by  changing  the  circumstances 
under  which  a  notice  must  be  filed. 
Section  2209  also  provided  that  the  OTS 
may  have  as  long  as  90  days  to  issue  a 
notice  of  disapproval  of  the  proposed 
addition  of  a  director  or  employment  of 
a  senior  executive  officer. 

On  March  27, 1998  (63  FR  14844),  the 
OTS  published  a  notice  of  proposed 
rulemaking  to:  (1)  amend  its  regulations 
implementing  section  32  of  FDIA  to 
reflect  the  EGRPRA  amendments,  (2) 
eliminate  imnecessary  burden,  and  (3) 
in  accordance  with  section  303  of  the 
CDRIA,^  conform  the  proposed  OTS  rule 
generally  to  regulations  that  have  been 
promulgated  by  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB),  and  the  Federal 
Deposit  Insurance  Corporation  (FDIC).'* 

in  addition,  the  OTS  rewrote  the 
proposed  rule  using  plain  language 
drafting  techniques  promoted  by  the 
Vice  President's  National  Performance 
Review  Initiative  and  new  guidance  in 
the  Federal  Register  Document  Drafting 
Handbook  (January  1997  edition). 

II.  Summary  of  Comments  and 
Description  of  the  Final  Rule 

The  public  comment  period  on  the 
proposed  rule  closed  on  May  26, 1998. 
The  OTS  received  two  comments  on  its 
proposal.  Commenters  included  one 
savings  association  and  one  trade 
association.  One  commenter  expressed 
general  support^or  the  proposed  rule, 
including  the  use  of  plain  language, 
which  it  noted  reduces  regulatory 
burden  and  makes  compliance  easier. 
The  other  commenter  also  supported  the 
rule,  and  suggested  that  the  rule  be 
clarified  to  specifically  state  that  an 
individual  seeking  election  to  the  board 
of  directors  of  a  savings  association  or 
savings  and  loan  holding  company,  not 


'  12  U.S.C.  1831  i. 

2Pub.L.  104-208, 110  Stet.  3009  (Sept.  30, 1996). 

iPub.  L.  103-32S.  108  Stat.  2215  (Sept.  23. 1994). 

*(OCC)  61  FR  60341  (November  27,  1996);  (FRB) 
62  FR  9290  (February  28, 1997);  (FDIC)  63  FR  44686 
(August  20,  1998). 
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nominated  by  management,  is  not 
required  to  provide  prior  notice  or 
obtain  a  waiver,  unless  the  savings 
association  or  savings  and  loan  holding 
company  is  itself  subject  to  the  rule, 
e.g.,  it  is  in  troubled  condition.  The  OTS 
has  clarified  the  rule  as  suggested  by  the 
conunenter,  in  new  §  563.560(b).' 

The  OTS  has  a  regulatory  project 
underway  that  would  reorganize,  revise 
and  streamline  OTS  regulations 


addressing  directors,  officers  and 
employees.  These  regiUations  will 
eventiially  be  consolidated  into  new 
subparts  of  part  563.  Today's  final  rule 
implementing  section  32  of  the  FDIA 
will  be  included  in  new  subpart  H  of 
part  563.  Accordingly.  OTS  has  re- 
numbered the  proposed  provision 
§§  574.10  through  574.18  to  new  subpart 
H  provision  §§  563.550  through  563.590. 
The  final  rule  also  includes  technical 


changes  to  dtations  to  part  574 
contained  in  part  563f  of  OTS 
regulations.  Other  than  the  re- 
numbering, today's  final  rule  is 
substantially  identical  to  the  March 
proposal. 

m.  Disposition  of  Existing  Regulations 

The  following  chart  gives  an  overview 
of  the  changes  made  to  former  §  574.9. 


Revised  provision 


Former  provision 


Convnenls 


§563.550 
§563.555 
§563.560 

§563.565 
§563.570 
§563.575 

§563.580 
§563.585 
§563.590 


§  574.9(a) 

§574.9(b),  (c)(3)  and  (d)(1)(B) 

§574.9(0(1)  and  (2) 

§574.9(d)(1) „ 

§574.9(d)(1)and(2) 

§  574.9(d)(3)  and  (4) 

§  574.9(d)(5) 

§  574.9(d)(6) 

§574.9(b)(2).  (d)(7)  and  (d)(9) 
§  574.9(d)(8) 


Added. 

ModHied. 

Significantly  modified. 

Deietod. 

ModHied. 

ModHied  and  added. 

Significantty  modified. 

Deietod. 

Modified. 

Significantly  modified. 

MoMei. 


TV.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  final  nde  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866. 

V.  Regulatory  Flexibility  Act 

Pivsuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  OTS 
certifies  that  the  final  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  final  rule  does  not  impose  any 
additional  burdens  or  requirements 
upon  small  entities  and  reduces  several 
paperwork  and  other  burdens  on  all 
savings  associations  and  savings  and 
loan  holding  companies. 

VI.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  contained  in 
this  final  rule.  The  information 
collection  requirements  contained  in 
this  final  rule  are  the  same  as  those 
required  in  the  form  Interagency  Notice 
of  Change  in  Director  and  Senior 
Executive  Officer .^  which  has  been 
previously  submitted  to  and  approved 
by  the  Office  of  Management  and 
Budget  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  under  0MB  Control 
No.  1550-0047. 

Vn.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 

>  See  proposed  S  574.12(b). 


budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditures  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OTS  has  determined  that  the  final 
rule  will  not  result  in  expenditures  by 
state,  local,  and  tribal  governments,  or 
by  the  private  sector,  of  $100  million  or 
more.  Accordingly,  this  rulemaking  is 
not  subject  to  section  202  of  the 
Unfunded  Mandates  Act 

Vm.  Effective  Date 

Section  302  of  the  CDRIA  requires 
that  regulations  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  take  effect  on  the  first  day 
of  the  calendar  quarter  following 
publication  of  the  rule  imless,  among 
other  things,  the  agency  determines,  for 
good  cause,  that  the  regulations  should 
become  effective  before  that  date.  The 
OTS  believes  that  an  immediate 
effective  date  is  appropriate  since  the 
final  rule  relieves  existing  regulatory 
burdens  on  savings  associations  and 
savings  and  loan  holding  companies. 
Further,  the  OTS  believes  that  CDRIA 
does  not  apply  because  this  final  rule 
imposes  no  new  burdens  immediately 
on  existing  savings  associations  or 
savings  and  loan  holding  companies. 
For  these  reasons,  the  OTS  believes  that 


an  immediate  effective  date  is 
appropriate  for  this  final  rule. 

Section  553(d)  of  the  Administrative 
Procedure  Act  (APA)  requires  an  agency 
to  pubUsh  a  substantive  rule  at  least  30 
days  before  its  effective  date.  Section 
553(d)  of  the  APA  permits  waiver  of  the 
30-day  delayed  effective  date 
requirement  for,  inter  alia,  good  cause 
or  where  a  rule  reUeves  a  regulatory 
restriction.  The  OTS  further  finds  that 
the  30-day  delayed  effective  date 
requirement  may  be  waived  because  this 
final  rule  reUeves  regulatory  restrictions 
on  savings  associations  and  savings  and 
loan  holding  companies. 

List  of  Subjects 

12  CFR  Part  563 

Accounting.  Advertising.  Conflict  of 
interests.  Crime.  Currency.  Holding 
companies.  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 

12  CFR  Part  563f 

Antitrust.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holduoq;  companies. 
Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 
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Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  chapter  V, 
title  12,  Code  of  Federal  Regulations,  as 
set  forth  below: 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
is  revised  to  read  as  follows: 

Audiority:  12  U.S.Q  375b,  1462, 1462a. 
1463, 1464, 1467a,  1468, 1817, 1820. 1828, 
18311,  3806;  42  U.S.C.  4106. 

2.  Subpart  H,  consisting  of  §§  563.550 
through  563.590,  is  added  to  part  563  to 
read  as  follows: 

Subpart  H— Notica  of  Chang*  of  Director  or 
Senior  Executive  Officer 

S6C 

563.550    What  does  this  subpart  do? 
563.555    What  definitions  apply  to  this 

subpart? 
563.560    Who  must  give  prior  notice? 
563.565    What  procedures  govern  the  filing 

of  my  notice? 
563.570    What  information  must  I  include  in 

my  notice? 
563.575    What  procedures  govern  OTS 

review  of  my  notice  for  completeness? 
563.580    What  standards  and  procedures 

will  govern  OTS  review  of  the  substance 

of  my  notice? 
563.585    When  may  a  proposed  director  or 

senior  executive  officer  begin  service? 
563.590    When  will  the  QFS  waive  the  prior 

notice  requirement? 

Subpart  H— Motice  of  Change  of 
Director  or  Senior  Executive  Officer 

$563,550    What  does  ttils  subpart  do? 

This  subpart  implements  12  U.S.C. 
1831  i,  which  requires  certain  savings 
associations  and  savings  and  loan 
holding  companies  to  notify  the  OTS 
before  appointing  or  employing 
directors  and  senior  executive  officers. 

$563,555   What  definitions  apply  to  this 
subpart? 

The  following  definitions  apply  to 
this  subpart: 

Director  means  an  individual  who 
serves  on  the  board  of  directors  of  a 
savings  association  or  savings  and  loan 
holding  company.  This  term  does  not 
include  an  advisory  director  who: 

(1)  Is  not  elected  by  the  shareholders; 

(2)  Is  not  authorized  to  vote  on  any 
matters  before  the  board  of  directors  or 
any  committee  of  the  board  of  directors; 

(3)  Provides  only  general  policy 
advice  to  the  board  of  directors  or  any 
committee  of  the  board  of  directors;  and 

(4)  Has  not  been  identified  by  the  OTS 
in  writing  as  an  individual  who 
performs  the  functions  of  a  director,  or 
who  exercises  significant  influence 
over,  or  participates  in,  major 
policymaking  decisions  of  the  board  of 
directors. 


Senior  executive  officer  means  an 
individual  who  holds  the  title  or 
performs  the  function  of  one  or  more  of 
the  follov«ring  positions  (without  regard 
to  title,  salary,  or  compensation): 
president,  chief  executive  officer,  chief 
operating  officer,  chief  financial  officer, 
chief  lending  officer,  or  chief 
investment  officer.  Senior  executive 
officer  also  includes  any  other  person 
identified  by  the  OTS  in  writing  as  an 
individued  who  exercises  significant 
influence  over,  or  participates  in,  major 
poUcymaking  decisions,  whether  or  not 
hired  as  an  employee. 

Troubled  condition  means: 

(1)  A  savings  association  that  has  a 
composite  rating  of  4  or  5,  as  defined  in 
§  516.3(c)  of  this  chapter; 

(2)  A  savings  and  loan  holding 
company  that  has  an  unsatisfactory 
rating  imder  the  OTS's  holding 
company  rating  system,  or  that  is 
informed  in  writing  by  the  OTS  that  it 
has  an  adverse  effect  on  its  subsidiary 
savings  association: 

(3)  A  savings  association  or  savings 
and  loan  holding  company  that  is 
subject  to  a  capital  directive,  a  cease- 
and-desist  order,  a  consent  order,  a 
formal  written  agreement,  or  a  prompt 
corrective  action  directive  relating  to  the 
safety  and  soundness  or  financial 
viability  of  the  savings  association, 
imless  otherwise  informed  in  writing  by 
the  OTS;  or 

(4)  A  savings  association  or  savings 
and  loan  holding  company  that  is 
informed  in  writing  by  the  OTS  that  it 
is  in  troubled  condition  based  on 
information  available  to  the  OTS. 

$563,560   Who  must  give  prior  notice? 

(a)  Savings  association  or  savings  and 
loan  holding  company.  Except  as 
provided  imder  §  563.590,  you  must 
notify  the  OTS  at  least  30  days  before 
adding  or  replacing  any  member  of  yoxu 
board  of  directors,  employing  any 
person  as  a  senior  executive  officer,  or 
changing  the  responsibilities  of  any 
senior  executive  officer  so  that  the 
person  would  assume  a  different  senior 
executive  position  if: 

(1)  You  are  a  savings  association  and 
at  least  one  of  the  following 
circumstances  apply: 

(i)  You  do  not  comply  with  all 
minimiun  capital  requirements  under 
part  567  of  this  chapter; 

(ii)  You  are  in  troubled  condition;  or 

(iii)  The  OTS  has  notified  you,  in 
connection  with  its  review  of  a  capital 
restoration  plan  required  under  section 
38  of  the  Federal  Deposit  Insurance  Act 
or  part  565  of  this  chapter  or  otherwise, 
that  a  notice  is  required  imder  this 
subpart;  or 


(2)  You  are  a  savings  and  loan  holding 
company  and  you  are  in  troubled 
condition. 

(b)  Notice  by  individual.  If  you  are  an 
individual  seeking  election  to  the  board 
of  directors  of  a  savings  association  or 
savings  and  loan  holding  company 
described  in  paragraph  (a)  of  this 
section,  and  have  not  been  nominated 
by  management,  you  must  either 
provide  the  prior  notice  required  under 
paragraph  (a)  of  this  section  or  follow 
the  process  imder  §  563.590(b). 

$563,565   What  procedures  govern  the 
filing  of  my  notice? 

The  procedures  found  in  §  516.1  of 
this  chapter  govern  the  filing  of  your 
notice  under  §  563.560. 

$563,570   What  information  must  I  include 
in  my  notice? 

(a)  Content  requirements.  Your  notice 
must  include: 

(1)  The  information  required  imder  12 
U.S.C.  1817(j)(6)(A),  and  the 
information  prescribed  in  the 
Interagency  Notice  of  Change  in  Director 
or  Senior  Executive  Officer  and  the 
Interagency  Biographical  and  Financial 
Report  which  are  available  fi-om  OTS 
headquarters  at  the  address  in  part  516 
of  this  chapter;  or  fit>m  any  OTS 
regional  office; 

(2)  Legible  fingerprints  of  the 
proposed  director  or  senior  executive 
officer.  You  are  not  required  to  file 
fingerprints  if,  within  three  years  prior  - 
to  the  date  of  submission  of  the  notice, 
the  proposed  director  or  senior 
executive  officer  provided  legible 
fingerprints  as  part  of  a  notice  filed  with 
the  OTS  under  12  U.S.C.  18311;  and 

(3)  Such  other  information  required 
by  the  OTS. 

(b)  Modification  of  content 
requirements.  The  OTS  may  require  or 
accept  other  information  in  place  of  the 
content  requirements  in  paragraph  (a)  of 
this  section. 

$563,575   Wliat  procedures  govern  OTS 
review  of  my  notice  for  completeness? 

The  OTS  will  first  review  your  notice 
to  determine  whether  it  is  complete. 

(a)  If  your  notice  is  complete,  the  OTS 
will  notify  you  in  writing  of  the  date 
that  the  OTS  received  the  complete 
notice. 

(b)  If  your  notice  is  not  complete,  the 
OTS  will  notify  you  in  writing  what 
additional  information  you  need  to 
submit,  why  we  need  the  information, 
and  when  you  must  submit  it.  You 
must,  within  the  specified  time  period, 
provide  additional  information  or 
request  that  the  OTS  suspend 
processing  of  the  notice.  If  you  fail  to  act 
within  the  specified  time  period,  the 
OTS  may  treat  the  notice  as  withdrawn 
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or  may  review  the  application  based  on 
the  information  provided. 

S563.S80  What  standards  and  procedures 
will  govern  OTS  review  of  tita  sutwtance  of 
my  notice? 

The  OTS  will  disapprove  a  notice  if, 
pursuant  to  the  standard  set  forth  in  12 
U.S.C.  1831i(e).  the  OTS  finds  that  the 
competence,  experience,  character,  or 
integrity  of  the  proposed  director  or 
senior  executive  officer  indicates  that  it 
would  not  be  in  the  best  interests  of  the 
depositors  of  the  savings  association  or 
of  the  public  to  permit  the  individiial  to 
be  employed  by,  or  associated  with,  the 
savings  association  or  savings  and  loan 
holding  company.  If  the  OTS 
disapproves  a  notice,  it  will  issue  a 
written  notice  that  explains  why  the 
OTS  disapproved  the  notice.  The  OTS 
will  send  the  notice  to  the  savings 
association  or  savings  and  loan  holding 
company  and  the  individual. 

§563.585   When  may  a  proposed  director 
or  senior  executive  officer  begin  service? 

(a)  A  proposed  director  or  senior 
executive  officer  may  begin  service  30 
days  after  the  date  the  OTS  receives  all 
required  information,  unless: 

(1)  The  OTS  notifies  you  that  it  has 
disapproved  the  notice;  or 

(2)  The  OTS  extends  the  30-day 
period  for  an  additional  period  not  to 
exceed  60  days.  If  the  OTS  extends  the 
30-day  period,  it  will  notify  you  in 
writing  that  the  period  has  been 
extended,  and  will  state  the  reason  for 
the  extension.  The  proposed  director  or 
senior  executive  officer  may  begin 
service  upon  expiration  of  the  extended 
period,  unless  the  OTS  notifies  you  that 
it  has  disapproved  the  notice  during  the 
extended  period. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  a  proposed  director  or 
senior  executive  officer  may  begin 
service  after  the  OTS  notifies  you,  in 
writing,  of  its  intention  not  to 
disapprove  the  notice. 

§563.500    When  willtfM  OTS  waive  the 
prior  notice  requirement? 

(a)  Waiver  request.  (1)  An  individual 
may  serve  as  a  director  or  senior 
executive  officer  before  filing  a  notice 
under  this  subpart  if  the  OTS  issues  a 
written  finding  that: 

(i)  Delay  would  threaten  the  safety  or 
soimdness  of  the  savings  association; 

(ii)  Delay  would  not  oe  in  the  pubfic 
interest;  or 

(iii)  Other  extraordinary 
circumstances  exist  that  justify  waiver 
of  prior  notice. 

(2)  If  the  OTS  grants  a  waiver,  you 
must  file  a  notice  under  this  subpart 
within  the  time  period  specified  by  the 
OTS. 


(b)  Automatic  waiver.  An  individual 
may  serve  as  a  director  before  filing  a 
notice  under  this  subpart,  if  the 
individual  was  not  nominated  by 
management  and  the  individual  submits 
a  notice  under  this  subpart  within  seven 
days  after  election  as  a  director. 

(c)  Subsequent  OTS  action.  The  OTS 
may  disapprove  a  notice  within  30  days 
after  the  OTS  issues  a  waiver  under 
paragraph  (a)  of  this  section  or  within 
30  days  after  the  election  of  an 
individual  who  has  filed  a  notice  and  is 
serving  pursuant  to  an  automatic  waiver 
under  paragraph  (b)  of  this  section. 

PAFU  563f-MANAGEMENT  OFFICIAL 
INTERLOCKS 

3.  The  authority  citation  for  part  563f 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3201-3208. 

4.  Section  563f.2  is  amended  by 
revising  paragraph  (l)(l)(iii)  to  read  as 
follows: 

§563f.2    Definitions. 

***** 

(1)  Management  official.  (1)  *  •  * 
(iii)  A  senior  executive  officer  as  that 

term  is  defined  in  §  563.555  of  this 

chapter; 

•        •**•' 

5.  Section  563f.5  is  amended  by 
revising  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)  to  read  as  follows: 

§563f.5    ftegulatory  Standards  exemption. 


(b)*  *  * 

(2)»  •  * 

(i)  That  official  is  permitted  by  OTS 
to  serve  as  a  director  or  senior  executive 
officer  of  that  institution  pursuant  to 
§  563.585  of  this  chapter;  and 

(ii)  The  institution  had  operated  for 
less  than  two  years,  was  not  in 
compliance  with  minimum  capital 
requirements,  or  otherwise  was  in 
"troubled  condition"  as  defined  in 
§  563.555  of  this  chapter  at  the  time  the 
service  imder  §  563.585  of  this  chapter 
was  permitted. 
***** 

6.  Section  563f.6  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 

§563f.6    Management  Consignment 
exemption. 

»        *        •        •        • 

(b)*  •  * 

(1)  A  proposed  management  official  is 
capable  of  strengthening  the 
management  of  a  depository  institution 
described  in  paragraph  (a)(3)  of  this 
section  if  that  official  is  permitted  by 
the  OTS  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 


pursuant  to  §563.585  of  this  chapter 
and  the  institution  had  operated  for  less 
than  two  years  at  the  time  the  service 
imder  §  563.585  of  this  chapter  was 
permitted;  and 

(2)  A  proposed  management  official  is 
capable  of  strengthening  the 
management  of  a  depository  institution 
described  in  paragraph  (a)(4)  of  this 
section  if  that  official  is  permitted  by 
the  OTS  to  serve  as  a  director  or  senior 
executive  officer  of  that  institution 
pursuant  to  §  563.585  of  this  chapter 
and  the  institution  was  not  in 
compliance  with  minimum  capital 
reqiurements  or  otherwise  was  in 
"troubled  condition"  as  defined  under 
§  563.555  of  this  chapter  at  the  time 
service  imder  §563.585  of  this  chapter 
was  i>ennitted. 


PART  574-ACQUISrnON  OF 
CONTROL  OF  SAVINGS 
ASSOCUTIONS 

7.  The  authority  citation  for  part  574 
is  revised  to  read  as  follows: 

Andioritjr:  12  U.S.C  1467a.  1817. 

§574  J   {Removed] 

8.  Section  574.9  is  removed. 
Dated:  September  18. 1998. 

By  the  OfBce  ofThrift  Supervision. 
Ellen  Seidnum, 
Director. 

|FR  Doc.  98-25633  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NIIM2-AD;  Amendment 
36-10796;  AD  96-20-29] 

RIN  2120-AA64 

Airworthiness  Dlrsdives;  Alrtxis 
Industrie  Model  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworUiiness  directive  (AD), 
applicable  to  all  Airbus  Indiistrie  Model 
A320  series  airplanes,  that  currently 
requires  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  prohibit 
automatic  landings  in  configiu^tion  3 
(CX)NF  3).  This  amendment  limits  the 
applicability  of  the  existing  AD,  and 
adds  a  new  revision  to  the  AFM  to 
indicate  that  automatic  landings  in 
OONF  3  are  prohibited  and  to  specify  an 
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increased  minimum  runway  visual 
range  for  airplanes  on  which  certain 
modifications  have  not  been 
accomplished.  This  amendment  also 
requires  eventual  replacement  of  the 
existing  spoiler  elevator  computers  with 
improved  parts,  and  insertion  of  new 
pages  into  the  AFM  that  correct  landing 
distances  required  for  automatic 
landings  in  CONF  3.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continiiing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  pitch-up  of  the 
airplane  due  to  activation  of  the  spoilers 
during  an  automatic  landing,  which,  if 
not  corrected,  could  result  in  tail  strikes 
and  structural  damage  to  the  airplane. 
DATES:  Effective  October  30. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  30, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  39) 
by  superseding  AD  92-19-13, 
amendment  39-8371  (57  FR  40601, 
September  4, 1992).  which  is  applicable 
to  all  Airbus  Industrie  Model  A320 
series  airplanes,  was  published  in  the 
Federal  Register  on  July  23, 1998  (63  FR 
39540).  The  action  proposed  to  continue 
to  require  a  revision  to  the  Airplane 
Fli^t  Manual  (AFM)  to  prohibit 
automatic  landings  in  configuration  3 
(CONF  3).  The  action  also  proposed  to 
limit  the  applicability  of  the  existing 
AD,  and  add  a  new  revision  to  the  AFM 
to  indicate  that  automatic  landings  in 
CONF  3  are  prohibited  and  to  specify  an 
increased  minimum  runway  visual 
range  for  airplanes  on  which  certain 
modifications  have  not  been 
accomplished.  The  action  also  proposed 
to  require  eventual  replacement  of  the 
existing  spoiler  elevator  computers  with 


improved  parts,  and  insertion  of  new 
pages  into  the  AFM  that  correct  landing 
distances  required  for  automatic 
landings  in  CONF  3. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  93  airplanes 
of  U.S.  registry  that  will  be  affected  by 
this  AD. 

The  incorporation  of  the  temporary 
revision  into  the  AFM  that  is  currenUy 
required  by  AD  92-19-13.  and  retained 
in  this  AD,  takes  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,580.  or 
$60  per  airplane. 

The  incorporation  of  the  new 
temporary  revision  into  the  AFM  that  is 
required  in  this  AD  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this 
requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,580.  or 
$60  per  airplane. 

The  replacement  of  the  spoiler 
elevator  computers  (SEC's)  that  is 
required  in  this  AD  action  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiir. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  this  requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $16,740,  or 
$180  per  airplane. 

The  incorporation  of  AFM  Section 
5.06.00.  pages  06  and  6A,  into  the  AFM 
that  is  reqidred  in  this  AD  action  will 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
requirement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,580.  or 
$60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efi'ects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediires  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  &t>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8371  (57  FR 
40601,  September  4, 1992),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10796,  to  read  as 
follows: 

96-20-29    AiriNM  Industrie:  Amendment 
39-10796.  Docket  97-NM-42-AD. 
Supersedes  AD  92-19-13,  Amendment 
39-8371. 
Applicability:  Model  A320  series  airplanes 

on  which  Airbus  Industrie  Modification 
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23132,  24348,  or  24511  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moidified,  altered,  or  repaired  in 
the  area  8ub)ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  pitch-up  of  the  airplane  due  to 
activation  of  the  spoilers  during  an  automatic 
landing,  which,  if  not  corrected,  could  result 
in  tail  strikes  and  structiual  damage  to  the 
airplane,  accomplish  the  following: 

(a)  Within  60  days  after  October  9, 1992 
(the  efiiactive  date  of  AD  92-19-13, 
amendment  39-8371),  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following 
statement  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Use  of  automatic  landing  in  configuration 
3  (OONF  3)  is  prohibited." 

(b)  Within  30  days  after  the  efiiective  date 
of  this  AD,  revise  the  FAA-approved  Airbus 
A320  AFM  by  inserting  Airbus  A319/320/321 
AFM  Temporary  Revision  9.99.99/02.  Issue 
02,  dated  April  8, 1997,  into  the  AFM.  After 
revising  the  AFM,  the  AFM  revision  required 
by  paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

(c)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  actions 
specified  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD.  After  the  actions  specified  by 
paragraph  (c)  of  this  AD  have  been 
accomplished,  the  AFM  revision  required  by 
paragraph  (b)  of  this  AD  (Airbus  A3  20  AFM 
Temporary  Revision  9.99.99/02,  Issue  02, 
dated  April  8, 1997)  may  be  removed  from 
the  AFM. 

(1)  Replace  the  existing  spoiler  elevator 
computers  (SEC's)  in  the  aft  and  forward 
electronics  racks  with  new,  improved  SEC's, 
in  accordance  with  Airbus  Industrie  Service 
Bulletin  A320-27-1081,  Revision  2,  dated 
September  6, 1995;  or  A320-27-1073,  dated 
January  20, 1995;  as  applicable. 

(2)  After  the  accomplishment  of  the  actions 
specified  by  paragraph  (c)(1)  of  this  AD,  prior 
to  further  fli^t,  revise  Section  5.06.00  of  the 
Airbus  A320  AFM  by  inserting  Section 
5.06.00,  page  06,  dated  February  10, 1996, 
and  page  6A,  dated  January  20, 1997. 

Note  2:  Operatora  should  ensure  that  the 
units  in  which  the  distance  measurements 
are  listed  in  AFM  Section  5.06.00,  pages  06 
and  6A,  are  consistent  with  the  imits  of 
measuroment  that  the  operators  use  in  their 
operations. 

(dKD  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

(d)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
92-19-13,  amendment  39-8371,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §$  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

(f)  Except  as  provided  by  paragraphs  (a) 
and  (c)(2)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Airbus  A319/320/ 
321  AFM  Temporary  Revision  (TR)  9.99.99/ 
02,  Issue  02,  dated  April  8, 1997;  Airbus 
Service  Bulletin  A320-27-1081,  Revision  2. 
dated  September  6, 1995;  and  Airbus  Service 
Bulletin  A320-27-1073,  dated  January  20, 
1995;  as  applicable.  Airbus  Service  Bulletin 
A320-27-1081,  Revision  2,  dated  September 
6, 1995,  contains  the  following  list  of 
efiiective  pages: 


Page  ^4o. 


1.3.4.6- 
10.  IS- 
IS. 

2.5.11. 
12. 


Revision  level 
shown  on  page 


Date  shown  on 
page 


SepL  6. 1995. 
Jan.  16. 1995. 


This  incorporation  by  ffeference  was 
approved  by  the  Director  of  the  Federal 
Ri^ster  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Wasliington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  93-203- 
049(B)R3,  dated  July  2, 1997. 

(g)  This  amendment  becomes  effective  on 
October  30. 1998. 

Issued  in  Renton,  Washington,  on 
September  17, 1998. 
Dairell  M.  Padetwm, 
Acting  Manager.  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
[FR  Doc.  98-25472  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcat  No.  9S-NM-77-AD;  Amandmant 
39-10798;  AD  96-20-31] 

MN  2120-AA64 

Airworthiness  Directives;  Alrtxis  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  nde. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A3  20  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracking 
in  the  pressurized  floor  pick-up  angles 
on  the  rear  spar  of  the  wing,  and 
replacement  of  any  cracked  pick-up 
ai^e  and  its  associated  diaphragms 
with  improved  parts.  Such  replacement 
terminates  the  repetitive  inspections  for 
that  angle.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracking 
in  the  presstuized  floor  pick-up  angles 
at  the  rear  spar  of  the  wing,  which  could 
result  in  reduced  structural  integrity  of 
the  airframe. 
DATES:  Efiiective  October  30, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  30. 
1998. 

AIX)RESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  OfBce  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Rentcm.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLBiENTARY  MFORMATMN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
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published  in  the  Federal  Register  on 
April  27, 1998  (63  FR  20546).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  cracking  in  the 
pressiuized  floor  pick-up  angles  on  the 
rear  spar  of  the  wing,  and  replacement 
of  any  cracked  pick-up  angle  and  its 
associated  diaphragms  with  improved 
parts.  Such  replacement  would 
terminate  the  repetitive  inspections  for 
that  angle. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Accept  Additional  Versions 
of  Service  Bulletiiis 

The  commenter  (the  manufacturer) 
generally  supports  the  proposed  rule. 
However,  the  commenter  states  that  an 
inspection  performed  in  accordance 
with  instructions  defined  in  Airbus 
Service  Bulletin  A320-57-1090,  dated 
Aphl  19, 1996,  complies  with  the 
requirements  of  paragraph  (a)  of  the 
proposed  AD.  (llie  proposed  AD  cited 
only  Revision  1  of  that  service  bulletin 
as  the  appropriate  means  of 
compliance.) 

The  commenter  adds  that 
accomplishment  of  the  modification,  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1025,  Revision  2,  dated 
November  25,  1994;  Revision  3,  dated 
May  22, 1995;  or  Revision  4,  dated 
December  8, 1995;  should  be  considered 
acceptable  as  terminating  action  for  the 
proposed  AD.  (Tbe  proposed  AD  cited 
only  Revision  5,  dated  June  26,  1997,  of 
that  service  bulletin  as  the  appropriate 
means  of  compliance.) 

The  FAA  concius  that 
accomplishment  of  those  earlier 
versions  of  the  service  buUetins,  in  lieu 
of  the  revision  levels  cited  in  the 
proposed  rule,  is  acceptable  for 
compliance  with  the  requirements  of 
this  AD.  The  inspection  procedures 
described  in  Airbus  Service  Bulletin 
A320-57-1090,  dated  April  19, 1996, 
are  essentially  the  same  as  those 
described  in  Revision  1,  dated  Jxme  10, 
1997.  Likewise,  the  modification 
procedures  described  in  Airbus  Service 
Bulletin  A320-57-1025,  Revision  2, 
dated  November  25, 1994;  Revision  3, 
dated  May  22.  1995;  and  Revision  4, 
dated  December  8, 1995;  are  essentially 
the  same  as  those  described  in  Revision 
5,  dated  June  26, 1997.  Therefore,  the 
final  rule  has  been  revised  to  include 
Note  2  and  Note  3,  which  credit 
operators  for  inspections  and 
modifications  accomplished  prior  to  the 
effective  date  of  the  final  rule  in 


accordance  with  the  referenced 
additional  revision  levels. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  120  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  airplane  (including 
access  and  dose)  to  accomplish  the 
required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$57,600,  or  $480  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  is  provided  by  this  AD,  it 
would  take  approximately  140  work 
hours  to  accomplish,  at  an  average  labor 
rate  of  $60  per  work  hoiu.  The  cost  of 
required  parts  would  be  approximately 
$10,103  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  that  optional 
terminating  action  would  be  $18,503  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a  ■ 


substantial  niunber  of  small  entities 
imder  the  criteria  of  the  RegiUatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit>m  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliwity:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-20-31    Aiiinis  Industrie:  Amendment 
39-10798.  Docket  98-NM-77-AD. 

Applicability:  Model  A3  20  series  airplanes, 
as  listed  in  Airbus  Service  Bulletin  A320-57- 
1090,  Revision  01,  dated  June  10, 1997; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe&er  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  Tequirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the 
pressiuized  floor  pick-up  angles  at  the  rear 
spar  of  the  wing,  which  could  result  in 
reduced  structural  integrity  of  the  airframe, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later  Perform  an  eddy  current  insp>ection  to 
detect  cracking  in  the  pressurized  floor  pick- 
up angles  on  the  rear  spar  of  the  wing,  in 
accordance  with  Airbus  Service  Bulletin 
A32O-57-1090,  Revision  01,  dated  June  10, 
1997. 
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Note  2:  Accomplishment  of  the  inspection 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1090,  dated  April  19, 1996,  is  also 
considered  acceptable  for  compliance  with 
paragraph  (a)  of  this  AD. 

(1)  If  no  cracking  is  foimd,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  10,000  flight  cycles. 

(2)  If  any  crackLig  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
fur&er  flight,  replace  each  cracked  pick-up 
angle  and  its  associated  diaphragms  with 
improved  parts,  in  accordance  with  Airbus 
Service  Bulletin  A320-57-1025,  Revision  05, 
dated  June  26, 1997.  For  all  pick-up  angles 
not  replaced  with  improved  angles,  repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  10,000  flight  cycles. 

(b)  Replacement  of  a  pick-up  angle  and  its 
associated  diaphragms  with  improved  parts, 
in  accordance  with  Airbus  Service  Bulletin 
A320-57-1025,  Revision  05,  dated  June  26, 
1997,  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  for  that 
pick-up  angle. 


Note  3:  Accomplishment  of  the 
replacement  prior  to  the  effective  date  of  this 
AD  in  accordance  with  Airbus  Service 
Bulletin  A32O-57-1025,  Revision  2,  dated 
November  25, 1994;  Revision  3,  dated  May 
22, 1995;  or  Revision  4,  dated  Decembn  8, 
1995;  is  also  considered  acceptable  for 
compliance  writh  paragraphs  (a)(2)  and  (b)  of 
this  AD. 

(c)  If  any  crack  is  detected  during  any 
inspection  required  by  this  AD,  and  the 
applicable  service  bulletin  specifies  to 
contact  Airbus  for  appropriate  action:  Prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  either  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate;  or  the 
Direction  Generale  de  I'Aviation  Civile  (or  its 
delegated  agent). 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-57-1090,  Revision  01,  dated  June  10. 
1997.  Except  as  provided  by  paragraph  (c)  of 
this  AD,  the  replacement,  if  accomplished, 
shall  be  done  in  accordance  with  Airbus 
Service  Bulletin  A32O-57-1025,  Revision  05, 
dated  June  26, 1997,  which  contains  the 
following  effective  pages: 


Page  number  shown  on  page 


1. 13,30-32. 101. 102 - 

2-6  - 

10. 15, 19,24.28,29  - 

6-9, 11. 12. 14. 16-13,  20-23  25-27,  33-100. 103-106 


Revision  level 
showvn  on  page 


06 

4  .. 
3  - 
2  „ 


Date  «hown  on  page 


June  26, 1997. 
December  8, 1995. 
May  22,  1995. 
Navefnber25, 1994. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
OfBce  of  the  Federal  Register,  SOO.North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  CN  97- 
084-097  (B),  dated  March  12, 1997. 

(g)  This  amendment  becomes  effective  on 
October  30, 1998. 

Issued  in  Renton,  Washington,  on 
September  17, 1998. 
Dairell  M.  Pederson,  ' 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25474  Filed  9-24-98;  8:45  am) 
HUMQ  CODE  4910-19-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-192-AD;  Amendment 
39-10797;  AD  98-20-3(q 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
ASM  Ssffes  Airplanes  Equipped  With  a 
Bulk  Cargo  Door 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A320 
series  airplanes  equipped  with  a  bulk 
cargo  door,  that  requires  repetitive 
inspections  to  detect  fiatigue  craddng  of 
the  upper  frame  flanges;  and  repair,  if 
necessary.  This  amendment  also 
requires  modification  of  the  upper  frame 
flanges  of  the  bulk  cargo  door,  which 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracldng  of 
the  upper  frame  flanges,  which  could 


result  in  reduced  structural  integrity  of 

the  airplane. 

DATES:  Effective  October  30, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regidations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  30. 
l998* 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  lie  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  160t— 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110: 
fax  (425)  227-1149. 
8UPP(.EMENTARY  MFORMATION:  A 
prop>osal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A3  20  series  airplanes  equipped  with  a 
bulk  cargo  door  was  published  in  the 
Federal  Register  on  August  7, 1998  (63 
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FR  42286).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
fatigue  cracking  of  the  upper  frame 
flanges;  and  repair,  if  necessary.  That 
action  also  proposed  to  require 
modification  of  the  upper  firame  flanges 
of  the  bulk  cargo  door,  which 
constitutes  terminating  action  for  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Costlmpact 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

It  win  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $480,  or  $60 
per  airplane,  per  inspection  cycle. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,920, 
or  $240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-2O-30    Airinia  Industrie:  Amendment 
39-10797.  Docket  97-NM-192-AD. 
Applicability:  Model  A320  series  airplanes, 
equipped  with  a  bulk  cargo  door  (Airbus 
Modification  20029),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afi^scted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  upper 
frame  flanges,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  1,200  flight  cycles 


after  the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  high  frequency  eddy 
current  inspection  to  detect  fetigue  cracking 
of  the  upper  frame  flanges,  in  accordance 
with  Airbus  Service  Bulletin  A320-53-1022, 
Revision  1,  dated  June  18, 1992. 

(1)  If  no  cracking  is  detected,  accomplish 
either  paragraph  (a)(l)(i)  or  (a)(l)(ii)  of  this 
AD. 

(i)  Repeat  the  eddy  current  inspection 
thereafter  at  intervals  not  to  exceed  1,200 
flight  cycles  until  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this  AD.  Or 

(ii)  Piior  to  further  fli^t,  modify  the  upper 
fi^me  flanges,  in  accordance  with  Airbus 
Service  Bulletin  A320-53-1021,  Revision  1; 
dated  April  13. 1992.  This  modification 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with 
Airbus  Service  Bulletin  A32&-53-1021, 
Revision  1,  dated  April  13, 1992. 

Accomplishment  of  the  repair  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(b)  Prior  to  the  accumulation  of  26,000 
total  flight  cycles,  or  within  6,000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later:  Perform  a  high 
frequency  eddy  ciirrent  inspection  to  detect 
fatigue  cracking  of  the  upper  fr^me  flanges, 
in  accordance  with  Airbus  Service  Bulletin 
A320-53-1021,  Revision  1,  dated  April  13, 
1992. 

(1)  If  no  cracking  is  detected,  prior  to 
further  flight,  modify  the  upper  frame 
flanges,  in  accordance  with  ihe  service 
bulletin.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
service  bulletin.  Accomplishment  of  the 
repair  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t)m  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections,  repairs,  and 
modification  shall  be  done  in  accordance 
with  the  following  Airbus  service  bulletins, 
which  contain  the  specified  effective  pages: 
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Service  bulletin  referenced  and  date 


A320-63-1022, 

Revision  1 

June  18, 1992  .. 
A320-5»-1021. 

Revision  1 

April  13,  1992  ... 


Page  number 
shown  on  page 


1-6 

7,8 

1,4-24 

2,3 


Revision  level  shown 
on  page 

1  „ 

Original 

1  „. 

Original 


Date  shown  on  page 


June  18, 1992. 

October  17, 1991. 
April  13. 1992 

October  17, 1991 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-238- 
091(B),  dated  October  23, 1996. 

(f)  This  amendment  becomes  effective  on 
October  30, 1998. 

Issued  in  Renton,  Washington,  on 
September  17, 1998. 
Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-25473.Filed  9-24-98;  8:45  am] 
BILUNG  CODE  4»10-1$-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-138-AD;  Amendment 
39-10799;  AD  98-20-32] 

RIN  2120-AA64 

Airworthiness  Directives;  Short 
Brothers  Model  SD3-60  SHERPA 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Final  nile^ ^ 

.  SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Short  Brothers  Model 
SD3-60  SHERPA  series  airplanes,  that 
requires  an  initial  cleaning  and  visual 
inspection  of  the  distance  piece  and 
adjacent  side  plates  of  the  fuselage  wing 
strut  pick-up  of  the  left-  and  right-stub 
wings  to  detect  corrosion;  rework  or 
replacement  of  damaged  components; 
and,  for  certain  conditions,  follow-on 
repetitive  cleaning  and  visual 
inspections  of  reworked  components. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 


civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  corrosion 
of  the  distance  piece  and  adjacent  side 
plates,  which  could  result  in  reduced 
strength  of  the  wing  strut  attachment  to 
the  stub  wing  on  the  fuselage,  and 
consequent  reduced  structiual  integrity 
of  the  main  wing. 
dates:  Effective  October  30,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  October  30, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  Airworthiness  k 
Engineering  Quality,  P.O.  Box  241, 
Airport  Road,  Belfast  BT3  9DZ. 
Northern  Ireland.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Short  Brothers 
Model  SD3-60  SHERPA  series  airplanes 
was  published  in  the  Federal  Register 
on  August  7, 1998  (63  FR  42288).  That 
action  proposed  to  require  an  initial 
cleaning  and  visual  inspection  of  the 
distance  piece  and  adjacent  side  plates 
of  the  fuselage  wing  strut  pick-up  of  the 
left-and  right-stub  wings  to  detect 
corrosion;  rework  or  replacement  of 
damaged  components;  and,  for  certain 
conditions,  follow-on  repetitive 
cleaning  and  visual  inspections  of 
reworked  components. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 


making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  28  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figtues,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $8,400, 
or  $300  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figtue  discussed 
above  is  based  on  assmnptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futtue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federfdism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
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Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

}  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9a-20-32    Short  Brothers  PLC-  Amendment 
39-10799.  Docket  98-NM-138-AD. 
Applicability:  All  Model  SD3-60  SHERPA 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  rep»aired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previpusly. 

To  detect  and  correct  corrosion  of  the 
distance  piece  and  adjacent  side  plates  of  the 
fuselage  wing  strut  pick-up  of  the  left-  and 
right-stub  wings,  which  could  result  in 
reduced  strength  of  the  wing  strut  attachment 
to  the  stub  wing  on  the  fuselage,  and 
consequent  reduced  structural  integrity  of  the 
main  wing,  accomplish  the  following: 

(a)  Within  90  days  after  the  effiective  date 
of  this  AD,  clean  the  pockets  in  the 
horizontal  and  vertical  legs  of  the  distance 
piece  and  adjacent  faces  of  the  side  plates  at 
the  wing  strut  pick-up  area  on  the  stub  wing, 
and  perform  a  visual  inspection  to  detect 
corrosion;  in  accordance  with  Shorts  Service 
Bulletin  SD3-60  SHERPA-S3-2,  dated 
November  4, 1997. 

(b)  If  no  corrosion  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  apply  additional 
corrosion  protection  treatment  in  accordance 
with  Shorts  Service  Bulletin  SD3-60 
SHERPA-53-2,  dated  November  4, 1997. 


(c)  If  any  corrosion  is  detected,  prior  to 
further  flight,  after  cleaning  and  removing  the 
corrosion  from  the  distance  piece  and  side 
plates  in  accordance  with  Shorts  Service 
Bulletin  SD3-€0  SHERPA-53-2,  dated 
November  4, 1997,  accomplish  paragraph 
(c)(1)  or  (c)(2)  of  this  AD,  as  applicable. 

(1)  If  the  depth  of  corrosion  is  within  the 
limits  specified  in  the  service  bulletin,  apply 
additional  corrosion  protection  treatment  in 
accordance  with  the  service  bulletin. 

(2)  If  the  depth  of  corrosion  is  outside  the 
limits  specified  in  the  service  bulletin, 
accomplish  either  paragraph  (c)(2)(i)  or 
(c)(2)(ii)  of  this  AD.  Thereafter,  repeat  the 
detailed  visual  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  600  hours  time-in-service  or  90  days, 
whichever  occurs  first. 

(i)  Rework  the  damaged  components  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  Civil  Aviation  Authority  of 
the  United  Kingdom  (or  its  delegated  agent). 
Thereafter,  repeat  the  detailed  visual 
inspection  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  600  hours  time- . 
in-service  or  90  days,  whichever  occurs  first. 

(ii)  Replace  the  damaged  components  with 
new  components  in  accordance  with  Shorts 
SD3-60  Sherpa  Maintenance  Programme 
Manual,  Section  5-26-57,  page  9,  dated  July 
17, 1995. 

(d)  Within  10  days  after  accomplishing  the 
initial  cleaning  and  insf>ection  required  by 
paragraph  (a)  of  this  AD,  submit  a  report  of 
the  inspection  results  (both  positive  and 
negative  findings)  to  Short  Brothers,  PLC. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  as  provided  by  paragraphs 
(cM2Ki),  (cK2)(ii),  and  (d)  of  this  AD,  the 
actions  shall  be  done  in  accordance  with 
Shorts  Service  Bulletin  SD3-60  SHERPA-53- 
2,  dated  November  4, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  horn  Short 


Brothers,  Airworthiness  &  Engineering 
Quality,  P.O.  Box  241,  Airport  Road,  Belfast 
BT3  9DZ,  Northern  Ireland.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  Suite 
700, Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-11-97. 

(h)  This  amendment  becomes  effective  on 
October  30, 1998. 

Issued  in  Renton,  Washington,  on 
September  17, 1998. 
Darrell  M,  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25475.Filed  9-24-98;  8:45  am) 

MLLMQ  CODE  4910-19-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-ACE-21] 

E8tal>li8h  Class  E  Airspace;  Davenport, 
lA;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  docket  identification  of 
a  final  rule  that  was  published  in  the 
Federal  Register  on  August  18, 1998  (63 
FR  44128).  Airspace  Docket  No.  97- 
ACE-21.  The  final  rule  established  Class 
E  airspace  surface  area  at  the  Davenport 
Municipal  Airport.  Davenport.  LA. 

EFFECTIVE  DATE:  0901  UTC  October  8. 
1998. 

FOR  FURTHER  INFOfMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C,  Federal 
Aviation  Administration,  601  E.  12th 
Street.  Kansas  Qty,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Dociunent  9S-22170. 
Airspace  Docket  No.  97-ACE-21, 
published  on  August  18, 1998  (63  FR 
44128),  established  Class  E  airspace  area 
at  Davenport.  lA.  An  error  was 
discovered  in  the  airspace  docket 
identification  for  Davenport,  lA.  This 
action  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
docket  identification  for  Davenport.  lA. 
as  published  in  the  Federal  Register  on 
August  18. 1998  (63  FR  44128).  Federal 
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Register  Document  98-22170)  is 
corrected  as  follows: 

On  page  44128,  in  column  2,  in  the 
fourth  line  of  the  heading,  by  correcting 
"Airspace  Docket  No.  97-ACE-21"  to 
read  "Airspace  Docket  No.  98-ACE- 
21". 

Issued  in  Kansas  City,  MO  on  September 
2. 1998. 

Oiristopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  98-25745  Filed  9-24-98;  8:45  ami 
BHJJNQ  COOE  4*1»-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  4. 18, 122. 123. 127. 148, 
178  and  192 

[T.0. 98-74] 

FHN  1515-AB99 

Lay  Order  Period;  General  Order; 
Penalties 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

summary:  This  document  adopts  as  a 
final  rule,  with  some  changes,  proposed 
amendmmts  to  the  Customs  Regulations 
regarding  the  obligation  of  the  owner, 
master,  pilot,  operator,  or  ag«it  of  an 
arriving  carrier  to  provide  notice  to 
Customs  and  to  a  bonded  warehouse  of 
the  presence  of  merchandise  or  baggage 
that  has  remained  at  the  place  of  arrival 
or  unlading  beyond  the  time  period 
provided  by  regulation  vdthout  entry 
having  been  completed.  The  document 
requires  one  of  the  arriving  carrier's 
obligated  parties,  or  any  subsequent  in- 
bond  carrier  or  party  who  accepts 
custody  imder  a  Customs-authorized 
permit  to  transfer,  to  provide  notice  of 
the  imentered  merchandise  or  baggage 
to  a  bonded  warehouse.  The  notice  to 
the  bonded  warehouse  proprietor 
initiates  his  obligation  to  arrange  for 
transportation  and  storage  of  the 
unentered  merchandise  or  baggage  at 
the  risk  and  expense  of  the  consignee. 
The  dociunent  also  amends  the  Customs 
Regulations  to  provide  for  penalties  or 
liquidated  damages  against  the  owner  or 
master  of  any  conveyance,  or  agent 
thereof,  for  failure  to  provide  the 
required  notice  to  Customs  or  to  a 
bonded  warehouse  proprietor.  The 
document  also  provides  for  the 
assessment  of  liquidated  damages 
against  any  subsequent  in-bond  carrier 
or  other  party  who  accepts  custody  of 
the  merchandise  or  baggage  imder  a 
Customs-authorized  permit  to  transfer 


and  who  fails  to  notify  Customs  and  a 
bonded  warehouse  of  the  presence  of 
such  unentered  merchandise  or  baggage 
and  also  against  the  warehouse  operator 
who  fails  to  take  required  possession  of 
the  merchandise  or  baggage.  These 
regulatory  changes  reflect  amendments 
to  the  underlying  statutory  authority 
enacted  as  part  of  the  Customs 
Modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act.  In  addition,  this 
dociunent  makes  certain  conforming 
chfmges  to  the  Customs  Regulations  in 
order  to  reflect  a  number  of  other 
statutory  amendments  and  repeals 
enacted  by  the  Customs  Modernization 
provisions  and  in  order  to  reflect  the 
recent  recodification  emd  reenactment  of 
title  49,  United  States  Code. 
EFFECTIVE  DATE:  October  26, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
legal  matters:  Jeremy  Baskin,  Penalties 
Branch,  Office  of  Regulations  and 
Rulings  (202)  927-2344.  For  operational 
matters:  Steven  T.  Soggin,  Office  of 
Field  Operations,  (202)  927-0765. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8, 1993,  amendments  to 
certain  Customs  and  navigation  laws 
became  effective  as  the  result  of 
enactment  of  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
PubUc  Law  103-182, 107  Stat.  2057. 
Title  VI  of  that  Act  sets  forth  Customs 
Modernization  provisions  that  are 
popiilarly  referred  to  as  the  Mod  Act. 

Section  656  of  the  Mod  Act  amended 
section  448(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1448(a))  to  provide,  inter  alia. 
that:  (1)  the  owner  or  master  of  any 
vessel  or  vehicle,  or  the  agent  thereof, 
shall  notify  Customs  of  any 
merchandise  or  baggage  unladen  for 
which  entry  is  not  made  within  the  time 
prescribed  by  law  or  regulation;  (2)  the 
Secretary  of  the  Treasiuy  shall  by 
regulation  prescribe  administrative 
penalties  not  to  exceed  $1,000  for  each 
bill  of  lading  for  which  notice  is  not 
given;  (3)  any  such  administrative 
penalty  shall  be  subject  to  mitigation 
and  remission  under  section  618  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1618);  and  (4)  such  imentered 
merchandise  or  baggage  shall  be  the 
responsibihty  of  the  master  or  person  in 
charge  of  the  importing  vessel  or 
vehicle,  or  agent  thereof,  until  it  is 
removed  fit>m  the  carrier's  control  in 
accordance  with  section  490  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1490).  On  July  31, 1997.  Customs 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (62 
FR  40992)  proposing  to  revise  paragraph 
(a)  of  §  4.37  of  the  Customs  Regulations 


(19  CFR  4.37)  and  add  new  §  122.50  and 
§  123.10  (19  CFR  122.50  and  19  CFR 
123.10)  to  implement  these  Mod  Act 
statutory  changes  for  air,  land  and  sea 
carriers.  Under  the  proposed  regulatory 
text,  importing  carriers  were  to  be 
afforded  a  five-working-day  lay  order 
period  after  the  conclusion  of  an  initial 
five-working-day  period  after  unlading 
or  arrival  of  merchandise  to  notify 
Customs,  in  writing  or  by  any  Customs- 
authorized  electronic  data  interchange 
system,  of  the  presence  of  the  unentered 
merchandise  or  baggage.  Penalties  could 
be  imposed  if,  after  the  five-day  lay 
order  period.  Customs  had  not  been 
notified  of  the  presence  of  the  unentered 
merchandise. 

Section  658  of  the  Mod  Act  amended 
section  490  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1490)  to  provide  that:  (1)  except 
in  the  case  of  U.S.  government 
importations,  the  carrier  shall  notify  the 
bonded  warehouse  of  any  imported 
merchandise  for  which  entry  is  not 
made  within  the  time  prescribed  by  law 
or  regulation,  or  for  which  entry  is 
incomplete  because  of  failure  to  pay 
estimated  duties,  fees  or  interest,  or  for 
which  entry  cannot  be  made  for  want  of 
proper  documents  or  other  cause,  or 
which  Customs  beUeves  is  not  correctly 
and  legally  invoiced:  and  (2)  after  such 
notification  from  the  carrier,  the  bonded 
warehouse  shall  arrange  for  the 
transportation  and  storage  of  the 
merchandise  at  the  risk  and  expense  of 
the  consignee.  The  July  31, 1997,  notice 
of  proposed  rulemaking  also  proposed 
to  revise  paragraph  (b)  of  §  4.37  of  the 
Customs  Regulations  (19  CFR  4.37)  and 
to  include  in  new  §§  122.50  and  123.10 
provisions  to  implement  these  Mod  Act 
statutory  changes.  The  proposed 
regulatory  text  would  have  required  the 
carrier  to  provide  the  appropriate 
notification,  in  writing  or  by  any 
Customs-authorized  electronic  data 
interchange  system,  and  also  would 
have  required  that  the  bonded 
warehouse  operator  take  possession  of 
the  merchandise  within  five  working 
days  after  receipt  of  such  notification  or 
else  be  Uable  for  Uquidated  damages 
under  the  terms  and  conditions  of  his 
custodial  bond.  The  proposed  regulatory 
changes  also  included  a  cross-reference 
to  §  113.63(a)(1)  of  the  Customs 
Regulations  (19  CFR  113.63(a)(1))  so  as 
to  reflect  the  existing  basis  for  such 
custodial  bond  liability.  In  addition,  the 
document  proposed  to  amend  paragraph 
(d)  of  §  4.37  by  replacing  the  word 
"owner"*  with  "consignee"  to  afign  on 
the  corresponding  statutory  language. 

Section  611  of  the  Mod  Act  amended 
section  436  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1436),  inter  alia,  by  including 
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therein  a  reference  to  46  U.S.C.  App.  91, 
with  the  result  that  penalties  for 
violations  of  outbound  vessel  manifest 
filing  requirements  would  be  inciured 
under  the  provisions  of  19  U.S.C.  1436 
rather  than  under  46  U.S.C.  App.  91. 
The  July  31, 1997,  document  also 
proposed  to  amend  §  192.4  of  the 
Customs  Regulations  (19  CFR  192.4)  to 
reflect  this  change. 

Section  690  of  the  Mod  Act  provided 
for  the  repeal  of  a  number  of  statutory 
provisions,  some  of  which  are  still 
referred  to  in  Parts  4  and  122  of  the 
Customs  Regulations  (19  CFR  Parts  4 
and  122).  The  July  31, 1997,  document 
also  proposed  to  correct  those  outdated 
references  by  removing  them  or 
replacing  them  with  references  to  their 
successor  statutory  provisions. 

FinaUy,  Public  Law  103-272, 108 
Stat.  745,  dated  July  5, 1994,  reenacted 
and  recodified  the  provisions  of  title  49, 
United  States  Code.  Section  2(b)  thereof 
reenacted  as  a  new  section  (19  U.S.C. 
1644a)  certain  title  49  provisions 
dealing  with  the  application,  to  civil 
aircraft,  of  the  laws  and  regulations 
regarding  the  entry  and  clearance  of 
vessels.  The  July  31, 1997,  document 
proposed  to  amend  Parts  122, 123  and 
148  of  the  Customs  Regulations  (19  CFR 
Parts  122, 123  and  148)  by  updating  the 
"49  U.S.C.  App."  statutory  references 
therein  to  reflect  the  changes  made  by 
section  2(b)  or  other  provisions  of 
Public  Law  103-272. 

The  July  31, 1997.  notice  of  proposed 
rulemaking  made  provision  for  the 
submission  of  public  comments  on  the 
{»t)posed  regulatory  changes  for 
consideration  before  adoption  of  those 
changes  as  a  final  rule,  and  the 
prescribed  public  comment  period 
closed  on  September  29, 1997.  A  total 
of  56  responses  to  this  solicitation  of 
comments  were  received  by  Customs. 
The  comments  submitted  are 
siimmarized  and  responded  to  below. 

Discussion  of  Comments 

Comment:  Forty-one  commenters 
suggested  that  the  proposed  five-day 
period  after  landing  of  merchandise, 
during  which  the  carrier  was  required  to 
notify  Customs  of  unentered 
merchandise,  was  too  short  and  did  not 
reflect  current  commercial  reality.  One 
of  the  41  commenters  opposed  to  the 
five-day  time  period  indicated  that, 
imder  current  procedures, 
approximately  3  percent  of  arriving 
merchandise  remains  imentered  and 
qualifies  for  general  order.  That  same 
commenter  indicated  that,  under  the 
proposed  rule,  some  60  percent  of  cargo 
would  qualify  for  general  order.  If  that 
were  to  be  the  case,  general  order  space 
would  be  overtaxed,  unnecessary  extra 


paperwork  would  ensue,  and  damage  to 
cargo  moving  imnecessarily  to  general 
order  would  occur. 

One  commenter  suggested  that  while 
5  working  days  was  too  short,  10 
working  days  recognized  commercial 
realities  and  would  be  sufficient  time  to 
allow  for  unentered  merchandise  to 
remain  in  the  custody  of  the  arriving 
carrier. 

Customs  response:  Customs  notes  that 
many  of  the  comments  opposed  to  the 
proposed  five-day  period  indicated  that 
the  ciurent  regulations  provide  for  a  30- 
day  lay  order  period,  and  those 
commenters  objected  that  the  proposed 
rule  involved  a  drastic  reduction  in  that 
regulation-mandated  lay  order  period. 
However,  these  commenters  are 
operating  und^  a  misconception  that 
the  current  regulations  provide  for  a  30- 
day  lay  order  period.  They  do  not.  The 
current  regulation  addressing  lay  order 
(19  CFR  4.37)  requires  that  merchandise 
remaining  on  the  wharf  or  pier  after  the 
fifth  worldng  day  after  unlading  shall  be 
deposited  in  the  public  stores  or  a 
general  order  warehouse,  except  that,  at 
the  written  request  of  the  owner,  agent, 
or  master  of  the  vessel,  the  port  director 
may  issue  a  lay  order  allowing  such 
merchandise  or  baggage  to  remain  on 
the  wharf  or  pier  properly  protected  for 
a  further  period  whidi  shall  be  specified 
in  the  order.  As  a  matter  of  practice, 
many  port  directors  allow  for  a  lay  order 
period  of  30  days,  but  such  practice  is 
discretionary  with  the  port  director  and 
is  not  required  by  regulation. 

After  review  of  these  comments. 
Customs  agrees  that  there  should  be  an 
increase  in  the  proposed  time  period 
during  which  unentered  merchandise 
may  remain  at  the  place  of  imlading 
before  notification  to  Customs  of  the 
presence  of  such  merchandise  so  that  it 
can  be  moved  into  general  order.  In 
order  to  estabfish  imiformity  and  in 
consideration  of  these  comments,  the 
final  regulatory  texts  set  forth  below 
provide  for  15  calendar  days,  rather 
than  the  proposed  five  working  days, 
diuing  which  unentered  merchandise 
may  remain  at  the  place  of  imlading 
without  notification  to  Customs. 
Accordingly,  Customs  must  be  notified 
of  the  presence  of  merchandise  that 
remains  imentered  at  the  wharf,  pier,  or 
place  of  unlading  after  the  fifteenth 
calendar  day  after  unlading.  In  addition, 
the  headings  of  §  4.37  and  of  proposed 
new  §§  122.50  and  123.10  have  been 
changed  to  read  "[gleneral  order"  as 
there  will  no  longer  be  a  lay  order 
period  for  unentered  merchandise 
beyond  the  original  15-calendar-day 
time  period  after  its  unlading.  The  final 
regulatory  texts  refer  to  calendar  days 
for  ease  of  use  of  current  electronic 


systems.  Additionally,  port  directore 
will  not  have  discretion  to  extend  the 
time  period  during  which  unentered 
merchandise  may  remain  on  the  wharf, 
pier  or  place  of  unlading. 

Comment:  Three  commenters  stated 
that  the  proposed  regulatory  provision 
for  penalties  for  the  carrier's  failure  to 
notify  Customs  of  landed  caigo  not 
covered  by  a  permit  for  its  release  is 
unnecessary  and  should  be  removed. 

Customs  response:  Customs  does  not 
agree.  As  previously  noted,  section  656 
of  the  Mod  Act  amended  section  448(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1448(a))  to  provide  that  the  owner  or 
master  of  any  vessel  ot  vehicle,  or  the 
agent  thereof,  shall  notify  Customs  of 
any  merchandise  or  baggage  imladen  for 
which  entry  is  not  made  within  the  time 
prescribed  by  law  or  regulation.  Section 
656  also  provides  that  Uie  Secretary  of 
the  Treasiuy  shall  by  regulation 
prescribe  administrative  penalties  not  to 
exceed  $1,000  for  each  bill  of  lading  for 
which  notice  is  not  given.  The  language 
of  the  statute  is  clear.  The  proposed 
regulatory  texts  merely  reflected  that 
which  is  required  by  statute. 

Comment:  Two  commentera  objected 
to  the  wording  of  the  proposed 
regulations  that  stated  that  Customs 
"may"  issue  penalties  for  Cailure  to 
notify.  The  c(«nnenters  argued  that  the 
lai^uage  of  the  statute  was  mandatory. 

Customs  response:  Customs  disagrees. 
The  language  of  the  statute  is  mandatory 
in  that  the  Secretary  "shall"  promulgate 
regulations.  Assessment  of  the  monetary 
penalties  remains  a  matter  of 
enforcement  discretion,  and  the 
proposed  r^idatory  language  therefore 
should  not  be  changed  from  the 
discretionary  "may"  to  the  mandatory 
"shall." 

As  noted  above,  in  addition  to  the 
notification  to  Customs  by  the  master, 
owner,  or  agent  thereof  of  the  presence 
of  unentered  cargo  pursuant  to  19  U.S.C. 
1448(a),  the  carrier,  pursuant  to  19 
U.S.C.  1490,  except  in  the  case  of  U.S. 
government  importations,  is  required  to 
notify  the  bonded  warehouse  of  any 
imported  merchandise  for  which  entry 
is  not  made  within  the  time  prescribed 
by  law  or  regulation,  or  for  which  entry 
is  incomplete  because  of  failure  to  pay 
estimated  duties,  fees,  or  interest,  or  for 
which  entry  cannot  be  made  for  want  of 
proper  docuiments  or  other  cause,  or 
which  Customs  believes  is  not  correctly 
and  legally  invoiced;  and  after  such 
notification  from  the  importing  carrier, 
the  bonded  warehouse  shall  arrange  for 
the  transportation  and  storage  of  the 
merchandise  at  the  risk  and  expense  of 
the  consignee.  Thus,  the  regulatory 
proposals  in  the  July  31, 1997, 
document  placed  an  obligation  on  the 
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carrier  to  notify  Customs  of  the  presence 
of  unentered  merchandise  within  five 
working  days  after  the  initial  five-day 
period;  they  also  placed  an  additional 
obligation  on  the  carrier  to  notify  the 
bonded  warehouse  within  a  third 
consecutive  five-day  period.  However, 
the  proposed  rc^gulations  were  confusing 
as  to  the  time  periods  in  which  the 
carrier  or  its  master  or  owner  or  agent 
was  required  to  act.  Accordingly,  the 
final  regulatory  texts  as  set  forth  below 
have  been  simplified  to  require  the 
owner  or  master  of  any  vessel  or  agent 
thereof,  the  owner  or  pilot  of  any 
aircraft  or  agent  thereof,  or  the  owner  or 
operator  of  a  vehicle  or  agent  thereof  to 
notify  Customs  and  a  bonded  warehouse 
of  all  merchandise  that  remains 
unentered  after  a  15-calendar-day 
period  after  its  landing.  This 
notification  must  be  provided  within  20 
calendar  days  after  landing  of  the 
merchandise.  Although  not  specifically 
stated  in  the  regulatory  texts,  it  should 
be  understood  that  if  the  20th  calendar 
day  is  a  Saturday,  Simday,  or  holiday, 
the  deadline  for  notice  automatically 
will  be  extended  to  the  next  working 
day  after  that  20th  calendar  day.  As 
provided  in  the  statute  and  in  the 
proposed  regulatory  texts,  the  final  texts 
set  forth  below  state  that  a  failure  to 
provide  timely  notification  to  Customs 
may  result  in  the  assessment  of 
monetary  penalties  of  up  to  $1,000  per 
bill  of  lading;  however,  the  final 
regulatory  texts  have  been  modified  to 
allow  for  penalties  equal  to  the  value  of 
the  merclundise  on  the  bill  of  lading 
when  that  value  is  less  than  $1,000. 

Comment:  One  commenter  raised  a 
question  as  to  the  obUgation  to  notify 
Customs  of  unentered  merchandise  or 
baggage  that  travels  under  an  immediate 
transportation  (IT)  entry  to  a  port  of 
destination  or  moves  within  a  port 
under  a  permit  to  transfer  to  a  bonded 
facility  such  as  a  container  station  and 
remains  unreleased  or  unentered  after 
arrival  at  the  port  of  destination  or 
bonded  facility. 

Customs  response:  Customs  agrees 
that  the  proposed  regulations  did  not 
specifically  reflect  the  obligation  of  a 
party  to  notify  Customs  and  a  Customs- 
authorized  bonded  warehouse  of  such 
merchandise  or  baggage  when  it 
remained  unreleased  and  unentered, 
even  though  there  was  nothing  in  the 
statute  or  proposed  texts  to  distinguish 
the  merdiandise  or  baggage  described 
by  the  commenter  fit)m  any  other 
merchandise  or  baggage  that  was  landed 
from  the  arriving  carrier  and  remained 
unreleased  and  imentered.  In  order  to 
clarify  this  point,  a  new  paragraph  (b) 
text  has  been  included  in  §  4.37  and  in 
new  §§  122.50  and  123.10  to  specify  the 


obUgation  to  notify  Customs  and  a 
bonded  warehouse  of  the  party  who 
initiates  a  bonded  movement  or  who 
receipts  for  merchandise  or  baggage 
under  a  permit  to  transfer  when  t^ 
merchandise  or  baggage  remains 
unentered  and  becomes  eligible  for 
general  order.  If  the  party  fails  to  notify 
Customs  or  a  bonded  warehouse  of  the 
unentered  or  imreleased  merchandise  or 
baggage  within  the  applicable  20-day 
period,  he  may  be  liable  for  liqmdated 
damages  under  the  terms  and  conditions 
of  his  custodial  bond.  See  19  CFR 
113.63(c)(4).  It  should  be  noted  that  a 
claim  for  liquidated  damages  arising 
from  the  failure  to  provide  this 
notification  is  not  considered  to 
constitute  a  claim  involving 
merchandise  and  therefore  the 
liquidated  damages  must  be  assessed  at 
$1,000  per  violation. 

Comment:  Several  commenters 
averred  that  while  the  proposed 
paragraph  (b)  text  of  §  4.37  and  of  new 
§§  122.50  and  123.10  indicated  that 
Customs  may  impose  a  penalty  against 
the  owner,  master,  or  agent  for  the 
failure  to  notify  Customs  of  the  presence 
of  the  unentered  merchandise,  no 
comparable  penalty  or  liquidated 
damages  action  are  stated  with  regard  to 
the  failure  to  provide  notification  to  the 
bonded  warehouse.  The  commenters 
suggested  that  penalties  or  liquidated 
damages  against  the  carrier  for  the 
failure  to  notify  the  bonded  warehouse 
should  be  stated. 

Customs  response:  Customs  agrees 
that  the  carrier  should  be  subject  to 
claims  for  Uquidated  damages  for  failure 
to  provide  notification  to  the  bonded 
warehouse.  The  underlying  statute  (19 
U.S.C.  1490)  states  that  a  carrier  "shall 
notify"  the  bonded  warehouse  of  such 
merdiandise  or  baggage.  Inasmuch  as 
the  carrier  retains  such  obligation,  it  is 
the  view  of  Customs  that  claims  for 
Uquidated  damages  in  such 
circumstances  are  consistent  with  the 
basic  intent  and  requirement  of  the 
statute.  In  this  regard,  it  should  be  noted 
that  the  carrier  remains  responsible  for 
the  loss  or  theft  of  any  such  unentered 
merchandise  or  baggage  luitil  it  is 
properly  transferred  from  the  carrier's 
control.  Moreover,  Customs  notes  that, 
as  in  the  case  of  the  proposed  paragraph 
(a)  texts  discussed  above,  the  proposed 
paragraph  (b)  texts  did  not  address  the 
obUgation  of  a  custodian  of  unentered 
merchandise  or  baggage  to  provide 
notification  when  the  merchandise  or 
baggage  travels  under  an  IT  entry  or 
moves  under  a  permit  to  transfer. 
Accordingly,  the  proposed  paragraph  (b) 
texts  (redesignated  below  as  paragraph 
(c)  in  the  texts  of  §§  4.37, 122.50  and 
123.10  as  a  consequence  of  the  addition 


of  new  paragraph  (b))  have  been 
modified  to  place  the  obUgation  to 
notify  the  bonded  warehouse  on  the 
carrier  or  any  other  party  to  whom 
custody  of  the  unentered  merchandise 
has  been  transferred  by  a  Customs 
authorized  permit  to  transfer  or  in-bond 
entry.  For  purposes  of  clarification, 
those  texts  have  also  been  modified  to 
indicate  that  the  claim  for  Uquidated 
damages  arising  for  foilure  to  notify  the 
bonded  warehouse  shall  be  assessed  at 
$1,000  per  biU  of  lading  for  which 
notification  is  not  given. 

Comment:  Several  commenters 
indicated  that  no  provision  exists  to 
aUow  for  the  warehouse  proprietor  to 
refuse  cargo.  One  of  these  commenters 
pointed  out  that  there  may  be  instances 
where  local  ordinances  would  prohibit 
a  warehouse  proprietor  from  taking 
possession  of  certain  classes  of 
merchandise,  such  as  hazardous 
merchandise.  That  same  commenter 
indicated  that  there  must  be  a  provision 
in  the  regulations  to  aUow  the 
proprietor  to  have  a  say  over  what  cargo 
may  be  accepted. 

Customs  response:  Customs  agrees 
that  there  may  be  situations  where  the 
general  order  warehouse  may  be 
incapable  of  storing  certain  types  of 
merchandise  that  require  specialized 
storage  faciUties.  Customs  also 
acknowledges  that  no  general  order 
warehouse  facilities  exist  at  certain 
ports.  Accordingly,  new  paragraph  (e) 
texts  have  been  added  to  §  4.37  and 
have  been  included  in  new  §§  122.50 
and  123.10  as  set  forth  below  to  allow 
the  port  director,  in  jKJrts  where  there  is 
no  bonded  warehouse  to  accept  general 
order  merchandise  or  if  merchandise 
requires  specialized  storage  faciUties 
which  are  unavailable  in  a  bonded 
faciUty,  to  direct  the  storage  of 
merchandise  by  the  carrier  or  by  any 
other  appropriate  means.  However, 
Customs  does  not  agree  with  the 
suggestion  that  the  regulations  be 
amended  to  aUow  the  bonded 
warehouse  operator  to  decline  to  accept 
merchandise  he  is  capable  of  storing. 
The  underlying  general  order  statute 
does  not  aUow  for  such  discretion  on 
the  part  of  the  general  order  warehouse 
operator. 

Comment:  Two  commenters  inquired 
as  to  whether  carriers  can  delay  deUvery 
of  freight  to  bonded  warehouses  if 
freight  charges  have  not  been  satisfied. 

Customs  response:  Customs  notes  that 
the  regiilations  do  not  authorize  such 
delay.  The  ciurent  appUcable  regulation 
(19  CFR  127.31)  provides  for  the 
payment  of  liens  for  freight  from  the 
proceeds  of  sale  of  the  unentered 
merchandise. 
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Comment:  One  commenter  indicated 
that  a  bonded  warehouse  operator 
should  not  be  subject  to  liquidated 
damages  for  untimely  taking  possession 
of  such  merchandise  unless  he  has 
given  consent  to  handle  the 
merchandise. 

Customs  response:  Customs  disagrees. 
The  underlying  statutory  authority  does 
not  mention  that  bonded  warehouse 
operators  must  consent  to  the 
acceptance  of  any  merchandise. 
Customs  is  unwilling  to  impose  such  a 
condition  by  regulation. 

Additional  Changes  to  the  Regulations 

hi  addition  to,  or  as  a  consequence  of, 
the  changes  mentioned  above  in  the 
discussion  of  the  public  comments,  the 
final  regulatory  text  amendments  set 
forth  below  reflect  the  following 
changes  that  were  not  included  in  the 
July  31, 1997,  proposals. 

1.  Section  4.37  is  set  forth  as  an 
entirely  revised  section  in  order  to 
accommodate  the  changes  discussed 
above  as  well  as  the  following  further 
changes: 

a.  The  texts  of  present  paragraphs  (e) 
and  (0  have  been  omitted  from  the 
revised  secticm  because  they  are  not 
consistent  with  the  current  statutory 
responsibilities  as  reflected  elsewhere  in 
the  section  text; 

b.  The  text  of  the  last  sentence  of 
proposed  paragraph  (b)  is  set  forth 
separately  as  a  new  paragraph  (d)  in  the 
revised  section  text; 

c.  The  text  of  present  paragraph  (c)  is 
designated  as  paragraph  (f)  in  the 
revised  section  and  the  text  of  the 
paragraph  has  been  modified  to  be  more 
consistent  with  the  language  of  the 
underlying  statutory  authority  (19 
U.S.C.  1457);  and 

d.  The  text  of  present  paragraph  (d)  is 
designated  as  paragraph  (g)  in  the 
revised  section  and  the  text  of  the 
paragraph  has  been  modified  by 
removing  the  reference  to  the  public 
stores. 

2.  The  organizational  and  other 
changes  described  above  in  the  case  of 
revised  §  4.37  are  also  reflected  in  new 
§§  122.50  and  123.10  except  that  the 
two  new  sections  have  no  coimterpart  to 
paragraph  (f)  of  revised  §  4.37.  Thus, 
paragraphs  (a)  through  (f)  of  new 

§§  122.50  and  123.10  correspond  to 
paragraphs  (a)  through  (e)  and  (g)  of 
revised  §4.37. 

3.  In  Part  18  of  the  regulations  (19 
CFR  Part  18):  the  reference  to  a  lay  order 
period  has  been  removed  from  the  first 
sentence  of  paragraph  (a)(1)  of  §  18.2; 
paragraph  (d)  of  §  18.12  is  revised  in 
order  to  conform  to  the  new 
requirements  relating  to  the  arrival  of  IT 
entry  merchandise  at  the  port  of 


destination;  paragraph  (e)  of  §  18.12  is 
removed  because  it  is  superseded  by  the 
new  general  order  regulatory  provisions; 
and,  in  §  18.25,  the  cross-reference  to 
the  regulatory  provision  covering  the 
import  bond  is  corrected  to  refer  to  the 
custodial  bond  provision. 

4.  Section  659  of  the  Mod  Act 
amended  section  491  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1491)  to  provide  that 
any  entered  or  imentered  merchandise 
which  shall  remain  in  a  bonded 
warehouse  pursuant  to  19  U.S.C.  1490 
for  6  months  (rather  than  1  year)  fitim 
the  date  of  importation  thereof,  without 
all  estimated  duties  having  been  paid, 
shall  be  considered  unclaimed  and 
abandoned  to  the  Government  and  shall 
be  appraised  and  sold  by  Customs  at 
public  auction  or  retained  for  official 
use  by  a  government  agency.  This 
document  modifies  the  provisions  of  19 
CFR  18.11(a),  18.12(a).  127.2, 127.4, 
127.11  and  127.28(d)  to  reflect  the  6- 
month  period  set  forth  in  the  statute. 

5.  Finally,  in  §§  122.117(b)(1)  and 
122.120(d)(1).  the  references  to  lay  order 
are  replaced  by  references  to  general 
order  in  order  to  reflect  the  change  in 
terminology  discussed  above  in 
coimection  with  the  comments  on  §  4.37 
and  new  §§  122.50  and  123.10. 

Conduaion 

Accordingly,  based  on  the  conunents 
received  and  the  analysis  of  those 
comments  as  set  forth  above,  and  after 
further  review  of  this  matter.  Customs 
believes  that  the  proposed  regulatory 
amendments  should  be  adopted  as  a 
final  rule  with  certain  changes  thereto 
as  discussed  above  and  as  set  forth 
below.  This  document  also  includes  an 
appropriate  update  of  the  Ust  of 
information  collection  approvals 
contained  in  §  178.2  of  the  Customs 
Regulations  (19  CFR  178.2). 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

For  the  reasons  set  forth  above  and 
because  the  amendments  conform  the 
Customs  Regulations  to  statutory 
requirements  that  are  already  in  effect, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Further,  this  doounent  does  not  meet 
the  criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 


Paperwork  Redaction  Act 

The  collection  of  information 
contained  in  this  final  rule  was  not 
proposed  in  the  preceding  notice  of 
proposed  rulemaking.  The  collection  of 
information  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3507(j)  and 
assigned  control  number  1515-0220.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  vaUd  control  niunber 
assigned  by  OMB. 

Comments  concerning  th<?  collection 
of  information  should  be  directed  to 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regtilatory  Affairs, 
Washington,  D.C.  20503.  with  a  copy  to 
the  U.S.  Customs  Service,  Information 
Services  Group,  Office  of  Finance,  1300 
Peimsylvania  Avenue,  N.W., 
Washington,  D.C.  20229.  Any  such 
comments  should  be  submitted  not  later 
than  60  days  after  the  date  of 
publication  of  this  document  in  the 
Federal  Register.  Comments  are 
specifically  requested  concerning:  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  U.S.  Customs 
Service,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  estimated  biuden 
associated  with  the  collection  of 
information  (see  below):  (c)  how  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
how  to  minimize  the  burden  of 
complying  with  the  collection  of 
information,  including  the  application 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

The  collection  of  information  in  this 
regulation  is  in  §§4.37, 122.50  and 
123.10.  This  information  is  required  to 
ensiu'e  that  merchandise  and  baggage 
imported  into  the  United  States  is 
properly  entered  or  otherwise  accounted 
for  in  accordance  with  statutory 
requirements.  This  information  will  be 
used  by  Customs  to  determine  whether 
private  parties  have  carried  out  their 
statutory  responsibilities,  and  to  assess 
monetary  penalties  or  liquidated 
damage  claims  for  failure  to  meet  those 
responsibilities,  and  this  information 
also  will  be  used  by  private  parties  in 
order  to  enable  them  to  carry  out  their 
statutory  responsibilities  and  thus  avoid 
a  liability  for  monetary  penalties  or 
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liquidated  damages  for  failing  to  do  so. 
The  collection  of  information  is 
mandatory.  The  likely  respondents  and/ 
or  recordkeepers  are  individuals  and 
business  organizations,  including 
importers  and  carriers. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  7,500  hours. 

Estimated  average  annual  burden  per 
respondent/  recordkeeper:  .25  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  30,000. 

Estimated  annual  frequency  of 
responses:  1. 

List  of  Subjects 

19CFRPart4 

Cargo  vessels.  Common  carriers. 
Customs  duties  and  inspection.  Entry, 
Exports,  Fishing  vessels.  Imports, 
Maritime  carriers.  Passenger  Vessels, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Shipping,  Vessels, 
Yachts. 

19  CFR  Part  18 

Bonded  transportation.  Bonds, 
Common  carriers,  Customs  duties  and 
inspection.  Exports,  Imports,  Reporting 
and  recordkeeping  requirements. 

19  CFR  Part  122 

Air  carriers.  Aircraft,  Airports,  Air 
transportation.  Baggage,  Bonds,  Customs 
duties  and  inspection.  Foreign 
commerce  and  trade  statistics.  Freight, 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  123 

Aircraft,  Canada,  Customs  duties  and 
inspection.  Imports,  International 
boimdaries,  International  traffic, 
Mexico,  Motor  carriers.  Railroads, 
Reporting  and  recordkeeping 
requirements,  Trade  agreements. 
Vehicles,  Vessels. 

19  CFR  Part  127 

Customs  duties  and  inspection. 
Exports,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  148 

Aliens,  Baggage,  Crewmembers, 
Customs  duties  and  insp>ection. 
Declarations,  Foreign  officials. 
Government  employees,  International 
organizations.  Privileges  and 
Imnumities,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  178 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  192 

Aircraft,  Customs  duties  and 
inspection.  Export  Control,  Penalties, 


Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitiue. 
Vehicles,  Vessels. 

Amendments  to  the  Regulations 

Accordingly,  for  the  reasons  stated  in 
the  preamble.  Parts  4, 18. 122. 123, 127, 
148, 178  and  192  of  the  Customs 
Regulations  (19  CFR  Farts  4, 18, 122. 
123, 127, 148, 178  and  192)  are 
amended  as  set  forth  below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
Part  4  and  the  specific  authority 
citations  for  §§  4.7a,  4.36  and  4.37 
continue  to  read,  and  the  specific 
authority  citations  for  §§  4.9  and  4.68 
are  revised  to  read,  as  follows: 

Authwity:  5  U.S.C.  301;  19  U.S.C  66, 
1431, 1433, 1434, 1624;  46  U.S.C  App.  3.  91. 

*  •         *         •         • 

Section  4.7a  also  issued  under  19  U.S.C 
1498, 1584; 

•  •         •         *         * 

Section  4.9  also  issued  under  42  U.S.C 
269; 


Section  4.36  also  issued  under  19  U.S.C 
1431. 1457, 1458,  46  U.S.C  App.  100; 

Section  4.37  also  issued  under  19  U.S.C 
1448, 1457, 1490; 

***** 

Section  4.68  also  issued  under  46  U.S.C 
App.  817d,  817e; 

***** 

2.  Part  4  is  amended  by  removing  and 
reserving  footnotes  17,  24,  71,  and  74  in 
§§4.7a(a),  4.12(a)(3),  4.36(c)  and  4.37(d). 

§4.6    [Amended] 

3.  In  §  4.6,  paragraph  (c)  is  amended 
by  removing  the  reference  "19  U.S.C. 
1585"  and  adding,  in  its  place,  the 
reference  "19  U.S.C.  1436". 

§4.7a    [Amended] 

4.  In  §  4.7a,  the  first  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  words  ",  required  by  section  432, 
Tariff  Act  of  1930.  to  be  separately 
specified". 

{4.36    [Amended] 

5.  In  §  4.36,  paragraph  (c)  is  amended 
by  removing  the  words  "a  cargo  within 
the  purview  of  the  proviso  to  the  first 
subdivision  of  section  431,  Tariff  Act  of 
1930"  and  adding,  in  their  place,  the 
word  "cargo". 

6.  The  heading  and  text  of  §  4.37  are 
revised  to  read  as  follows: 

§4.37    General  order. 

(a)  Any  merchandise  or  baggage 
regularly  landed  but  not  covered  by  a 
permit  for  its  release  shall  be  allowed  to 
remain  at  the  place  of  unlading  tmtil  the 


fifteenth  calendar  day  after  landing.  No 
later  than  20  calendar  days  after 
landing,  the  master  or  owner  of  the 
vessel  or  the  agent  thereof  shall  notify 
Customs  of  any  such  merchandise  or 
baggage  for  which  entry  has  not  been 
made.  Such  notification  shall  be 
provided  in  writing  or  by  any 
appropriate  Customs-authorized 
electronic  data  interchange  system. 
Failure  to  provide  such  notification  may 
result  in  assessment  of  a  monetary 
penalty  of  up  to  $1,000  per  bill  of  lading 
against  the  master  or  owner  of  the  vessel 
or  the  agent  thereof.  If  the  value  of  the 
merchandise  on  the  bill  is  less  than 
$1,000,  the  penalty  shall  be  equal  to  the 
value  of  such  merchandise. 

(b)  Any  merchandise  or  baggage  that 
is  taken  into  custody  bom  an  arriving 
carrier  by  any  party  under  a  Customs- 
authorized  permit  to  transfer  or  in-bond 
entry  may  remain  in  the  custody  of  that 
party  for  15  calendar  days  after  receipt 
under  such  permit  to  transfer  or  15 
calendar  days  after  arrival  at  the  port  of 
destination.  No  later  than  20  calendar 
days  after  receipt  imder  the  permit  to 
transfer  or  20  calendar  days  after  arrival 
under  bond  at  the  port  of  destination, 
the  party  shall  notify  Customs  of  any 
such  merchandise  or  baggage  for  which 
entry  has  not  been  made.  Such 
notification  shall  be  provided  in  writing 
or  by  any  appropriate  Customs- 
authorized  electronic  data  interchange 
system.  If  the  party  feils  to  notify 
Customs  of  the  unentered  merchandise 
or  baggage  in  the  allotted  time,  he  may 
be  liable  for  the  payment  of  liquidated 
damages  imder  tbe  terms  and  conditions 
of  his  custodial  bond  (see  §  113.63(c)(4) 
of  this  chapter). 

(c)  In  addition  to  the  notification  to 
Customs  required  under  paragraphs  (a) 
and  (b)  of  this  section,  the  carrier  (or 
any  other  party  to  whom  custody  of  the 
unentered  merchandise  has  been 
transferred  by  a  Customs  authorized 
permit  to  transfer  or  in-bond  entry)  shall 
provide  notification  of  the  presence  of 
such  unreleased  and  unentered 
merchandise  or  baggage  to  a  bonded 
warehouse  certified  by  the  port  director 
as  qualified  to  receive  general  order 
merchandise.  Such  notification  shall  be 
provided  in  writing  or  by  any 
appropriate  Customs-authorized 
electronic  data  interchange  system  and 
shall  "be  provided  within  the  applicable 
20-day  period  specified  in  paragraph  (a) 
or  (b)  of  this  section.  It  shaU  then  be  the 
responsibility  of  the  bonded  warehouse 
proprietor  to  arrange  for  the 
transportation  and  storage  of  the 
merchandise  or  baggage  at  the  risk  and 
expense  of  the  consignee.  Any 
unentered  merchandise  or  baggage  shall 
remain  the  responsibility  of  the  carrier. 
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master,  or  person  in  charge  of  the 
importing  vessel  or  the  agent  thereof  or 
party  to  whom  the  merchandise  has 
been  transferred  under  a  Customs 
authorized  permit  to  transfer  or  in-bond 
entry,  until  it  is  properly  transferred 
from  his  control  in  accordance  with  this 
paragraph.  If  the  party  to  whom  custody 
of  the  unentered  merchandise  or 
baggage  has  been  transferred  by  a 
Customs-authorized  permit  to  transfer 
or  in-bond  entry  fails  to  notify  a 
Customs-approved  bonded  warehouse 
of  such  merchandise  or  baggage  within 
the  applicable  2Q-calendar-day  period, 
he  may  be  liable  for  the  payment  of 
Uquidated  damages  of  $1,000  per  bill  of 
lading  under  the  terms  and  conditions 
of  his  international  carrier  or  custodial 
bond  (see  §§  113.63(b),  113.63(c)  and 
113.64(b)  of  this  chapter). 

(d)  If  the  bonded  warehouse  operator 
fails  to  take  possession  of  unentered  and 
unreleased  merchandise  or  baggage 
within  five  calendar  days  after  receipt  of 
notification  of  the  presence  of  such 
merchandise  or  baggage  under  this 
section,  he  may  be  liable  for  the 
payment  of  liquidated  damages  under 
the  terms  and  conditions  of  his 
custodial  bond  (see  §  113.63(a)(1)  of  this 
chapter). 

(e)  In  ports  where  there  is  no  bonded 
warehouse  authorized  to  accept  general 
order  merchandise  or  if  merchandise 
requires  specialized  storage  facilities 
which  are  unavailable  in  a  bonded 
facility,  the  port  director,  after  having 
received  notice  of  the  presence  of 
imentered  merchandise  or  baggage  in 
accordance  with  the  provisions  of  this 
section,  shall  direct  the  storage  of  the 
merchandise  by  the  carrier  or  by  any 
other  appropriate  means. 

(f)  Whenever  merchandise  remains  on 
board  any  vessel  from  a  foreign  port 
more  than  25  days  after  the  date  on 
which  report  of  arrival  of  such  vessel 
was  made,  the  port  director,  as 
prescribed  in  section  457,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1457),  may 
take  possession  of  such  merchandise 
and  cause  it  to  be  unladen  at  the 
expense  and  risk  of  the  owners  of  the 
merchandise.  Any  merchandise  so 
imladen  shall  be  sent  forthwith  by  the 
port  director  to  a  general  order 
warehouse  and  stored  at  the  risk  and 
expense  of  the  owners  of  the 
merchandise. 

(g)  Merchandise  taken  into  the 
custody  of  the  port  director  pursuant  to 
section  490(b),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1490(b)),  shall  be 
sent  to  a  general  order  warehouse  after 
1  day  after  the  day  the  vessel  was 
entered,  to  be  held  there  at  the  risk  and 
expense  of  the  consignee. 


PART  18— TRANSPORTATION  IN 
BOND  AND  MERCHANDISE  IN 
TRANSIT 

1.  The  general  authority  citation  for 
Part  18  and  the  specific  authority 
citation  for  §§  18.11  and  18.12  are 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1551, 1552, 
1553, 1623. 

*         •         •         *         • 

Section  18.11  also  issued  under  19  U.S.C 
1484; 

Section  18.12  also  issued  imder  19  U.S.C 
1448, 1484, 1490; 


§18^    [AnMiM' d] 

2.  In  §  18.2(aj(l),  the  first  sentence  is 
amended  by  removing  the  words  "any 
lay  order  period  and  extension  thereof 
have  expired  and". 

$18.11    [Amended] 

3.  Section  18.11(a)  is  amended  by 
removing  the  words  "1  year"  and 
adding,  in  their  place,  the  words  "6 
months". 

4.  In  §  18.12(a),  the  first  and  second 
sentences  are  amended  by  removing  the 
words  "1  year  has"  and  adding,  in  their 
place,  the  words  "6  months  have". 

5.  Section  18.12(d)  is  revised  to  read 
as  follows: 

§18.12    Entry  at  port  of  destinatkMi. 

*  •        •        *        • 

(d)  All  merchandise  included  in  an 
immediate  transportation  without 
appraisement  entry  (including  camets) 
not  entered  within  15  calendar  days 
after  delivery  at  the  port  of  destination 
shall  be  disposed  of  in  accordance  with 
the  applicable  procedures  in  §  4.37  or 
§  122.50  or  §  123.10  of  this  chapter. 

*  •        •        •        • 

6.  Section  18.12(e)  is  removed. 

§18.25    [Amended] 

7.  Section  18.25(b)  is  amended  by 
removing  the  reference  "§  113.62"  and 
adding,  in  its  place,  the  reference 
"§113.63". 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  122 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C  58b,  66, 
1433, 1436, 1448, 1459, 1590, 1594, 1623, 
1624, 1644, 1644a. 

§122.2    [Amended] 

2.  Section  122.2  is  apiended  by 
removing  the  reference  "49  U.S.C.  App. 
1509(c)"  and  adding,  in  its  place,  the 
reference  "19  U.S.C.  1644  and  1644a". 


§122.40    (Ar 

3.  Section  122.49(f)  is  amended  by 
removing  the  words  "sections  440 
(concerning  post  entry)  and  584 
(concerning  manifest  violations).  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1440, 1584),  apply"  and  adding,  in  their 
place,  the  words  "section  584 
(concerning  manifest  violations).  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1584),  applies". 

4.  In  Stibpart  E,  §  122.50  is  added  to 
read  as  follows: 

§  122.50    QaneiBl  order. 

(a)  Any  merchandise  or  baggage 
regularly  landed  but  not  covered  by  a 
permit  for  its  release  shall  be  allowed  to 
remain  at  the  place  of  unlading  until  the 
fifteenth  calendar  day  after  landing.  No 
later  than  20  calendar  days  after 
landing,  the  pilot  or  owner  of  the 
aircraft  or  the  agent  thereof  shall  notify 
Customs  of  any  such  merchandise  or 
baggage  for  which  entry  has  not  been 
made.  Such  notification  shall  be 
provided  in  writing  or  by  any 
appropriate  Customs-authorized 
electronic  data  interchange  system. 
Failure  to  provide  such  notification  may 
result  in  assessment  of  a  monetary 
penalty  of  up  to  $1,000  per  bill  of  lading 
against  the  pilot  or  owner  of  the  aircraft 
or  the  agent  thereof.  If  the  value  of  the 
merchandise  on  the  bill  is  less  than 
$1,000,  the  penalty  shall  be  equal  to  the 
value  of  such  merchandise. 

(b)  Any  merchandise  or  baggage  that 
is  taken  into  custody  from  an  arriving 
carrier  by  any  party  under  a  Customs- 
authorized  permit  to  transfer  or  in-bond 
entry  may  remain  in  the  custody  of  that 
party  for  15  calendar  days  after  receipt 
imder  such  permit  to  transfer  or  15 
calendar  days  after  arrival  at  the  port  of 
destination.  No  later  than  20  calendar 
days  after  receipt  imder  the  permit  to 
transfer  or  20  calendar  days  after  arrival 
imder  bond  at  the  port  of  destination, 
the  party  shall  notify  Customs  of  any 
such  merchandise  or  baggage  for  which 
entry  has  not  been  made.  Such 
notification  shall  be  provided  in  writing 
or  by  any  appropriate  Customs- 
authorized  electronic  data  interchange 
system.  If  the  party  fails  to  notify 
Customs  of  the  imentered  merchandise 
or  baggage  in  the  allotted  time,  he  may 
be  liable  for  the  payment  of  liquidated 
damages  under  the  terms  and  conditions 
of  his  custodial  bond  (see  §  113.63(c)(4) 
of  this  chapter). 

(c)  In  addition  to  the  notification  to 
Customs  required  under  paragraphs  (a) 
and  (b)  of  this  section,  the  carrier  (or 
any  other  party  to  whom  custody  of  the 
imentered  merchandise  has  been 
transferred  by  a  Customs  authorized 
permit  to  transfer  or  in-bond  entry)  shall 
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provide  notification  of  the  presence  of 
such  imreleased  and  unentered 
merchandise  or  baggage  to  a  bonded 
warehouse  certified  by  the  port  director 
as  qualified  to  receive  general  order 
merchandise.  Such  notification  shall  be 
provided  in  writing  or  by  any 
appropriate  Customs-authorized 
electronic  data  interchange  system  and 
shall  be  provided  within  the  applicable 
20-day  period  specified  in  paragraph  (a) 
or  (b)  of  this  section.  It  shall  then  be  the 
responsibility  of  the  bonded  warehouse 
proprietor  to  arrange  for  the 
transportation  and  storage  of  the 
merchandise  or  baggage  at  the  risk  and 
expense  of  the  consignee.  Any 
unentered  merchandise  or  baggage  shall 
remain  the  iesponsibility  of  the  carrier, 
pilot,  or  person  in  charge  of  the 
importing  aircraft,  or  the  agent  thereof, 
or  party  to  whom  the  merchandise  has 
been  transferred  imder  a  Customs 
authorized  permit  to  transfer  or  in-bond 
entry,  until  it  is  properly  transferred 
fi'om  his  control  in  accordance  with  this 
paragraph.  If  the  party  to  whom  custody 
of  the  imentered  merchandise  or 
baggage  has  been  transferred  by  a 
Customs-authorized  permit  to  transfer 
or  in-bond  entry  fails  to  notify  a 
Customs-approved  bonded  warehouse 
of  such  merchandise  or  baggage  within 
the  applicable  20-calendar-day  period, 
he  may  be  liable  for  the  payment  of 
liquidated  damages  of  $1,000  per  bill  of 
lading  under  the  terms  and  conditions 
of  his  international  carrier  or  custodial 
bond  (see  §§  113.63(b),  113.63(c)  and 
113.64(b)  of  this  chapter). 

(d)  If  the  bonded  warehouse  operator 
fails  to  take  possession  of  imentered  and 
unreleased  merchandise  or  baggage 
within  five  calendar  days  after  receipt  of 
notification  of  the  presence  of  such 
merchandise  or  baggage  under  this 
section,  he  may  be  Uable  for  the 
payment  of  liquidated  damages  under 
the  terms  and  conditions  of  his 
custodial  bond  (see  §  113.63(a)(1)  of  this 
chapter). 

(ej  In  ports  where  there  is  no  bonded 
warehouse  authorized  to  accept  general 
order  merchandise,  or  if  merchandise 
requires  specialized  storage  facilities 
that  are  imavailable  in  a  bonded  facility, 
the  port  director,  after  having  received 
notice  of  the  presence  of  unentered 
merchandise  or  baggage  in  accordance 
with  the  provisions  of  this  section,  shall 
direct  the  storage  of  the  merchandise  by 
the  carrier  or  by  any  other  appropriate 
means. 

(f)  Merchandise  taken  into  the 
custody  of  the  port  director  pursuant  to 
section  490(b),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1490(b)),  shall  be 
sent  to  a  general  order  warehouse  after 
1  day  after  the  day  the  aircraft  arrived, 


to  be  held  there  at  the  risk  and  e}q>ense 
of  the  consignee. 

§122.117   [Amended] 

5.  In  §  122.117(b)(1),  the  second 
sentence  is  amended  by  removing  the 
words  "lay  order  period,  or  an 

authorized  extension  period  (see  §  4.37 
of  this  chapter)"  and  adding,  in  their 
place,  the  words  "general  order  period 
(see  §  122.50)". 

§122.120    [Amended] 

6.  In  §  122.120(d)(1),  the  third 
sentence  is  amended  by  removing  the 
words  "lay  order"  and  adding,  in  their 
place,  the  words  "general  order". 

§122.161    [Amended] 

7.  In  §  122.161,  the  first  sentence  is 
amended  by  removing  the  reference 
"§  122.14"  and  adding,  in  its  place,  the 
words  "subpart  S  of  this  part"  and  by 
removing  the  reference  "49  U.S.C.  App. 
1474"  and  adding,  in  its  place,  the 
reference  "19  U.S.C.  1644  and  1644a". 

§122.165    [Amended] 

8.  In  §  122.165,  the  first  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  parenthetical  reference  "(49  U.S.C. 
App.  1508(b))"  and  adding,  in  its  place, 
the  parenthetical  reference  "(49  U.S.C. 
41703)",  and  the  second  sentence  of 
paragraph  (b)  is  amended  by  removing 
the  reference  "49  U.S.C.  App.  1471"  and 
adding,  in  its  place,  the  reference  "49 
U.S.C.  Chapter  463". 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
Part  123  and  the  specific  authority 
citation  for  §  123.8  are  revised  to  read, 
and  the  specific  authority  citation  for 
§  123.1  continues  to  read,  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1431, 1433, 1436, 
1448, 1624. 

Section  123.1  also  issued  under  19  U.S.C 
1459; 
*         •         •         •         • 

Section  123.8  also  issued  under  19  U.S.C. 
1450-1454, 1459; 


§123.11    [Amended] 

2.  The  specific  authority  citation  for 
§  123.11  is  removed. 

§123.1    [Amended] 

3.  In  §  123.1,  paragraph  (a)(2)  is 
amended  by  removing  the  words 
"sections  1433  or  1644  of  title  19, 
United  States  Code  (19  U.S.C.  1433. 
1644),  or  section  1509  of  title  49,  United 
States  Code  App.  (49  U.S.C.  App. 
1509),"  and  adding,  in  their  place,  the 


words  "section  1433, 1644  or  1644a  of 
title  19,  United  SUtes  Code  (19  U.S.C. 
1433, 1644, 1644a),". 

4.  In  Subpart  A,  §  123.10  is  added  to 
read  as  follows: 

§123.10    General  order. 

(a)  Any  merchandise  or  baggage 
regularly  landed  but  not  covered  by  a 
permit  for  its  release  shall  be  allowed  to 
remain  at  the  place  of  imlading  until  the 
fifteenth  calendar  day  after  landing.  No 
later  than  20  calendar  days  after 
landing,  the  owner  or  operator  of  the 
vehicle  or  the  agent  thereof  shall  notify 
Customs  of  any  such  merchandise  or 
baggage  for  which  entry  has  not  been 
made.  Such  notification  shall  be 
provided  in  writing  or  by  any 
appropriate  Customs-authorized 
electronic  data  interchange  system. 
Failure  to  provide  such  notification  may 
result  in  assessment  of  a  monetary 
penalty  of  up  to  $1,000  per  bill  of  lading 
against  the  owner  or  operator  of  the     — 
vehicle  or  the  agent  thereof.  If  the  value 
of  the  merchandise  on  the  bill  is  less 
than  $1,000,  the  penalty  shall  be  equal 

to  the  value  of  such  merchandise. 

(b)  Any  merchandise  or  baggage  that 
is  taken  into  custody  from  an  arriving 
carrier  by  any  party  imder  a  Customs- 
authorized  permit  to  transfer  or  in-bond 
entry  may  remain  in  the  custody  of  that 
party  for  15  calendar  days  after  receipt    - 
under  such  permit  to  transfer  or  15 
calendar  days  after  arrival  at  the  port  of 
destination.  No  later  than  20  calendar 
days  after  receipt  under  the  permit  to 
transfer  or  20  calendar  days  after  arrival 
under  bond  at  the  port  of  destination, 
the  party  shall  notify  Customs  of  any 
such  merchandise  or  baggage  for  which 
entry  has  not  been  made.  Such 
notification  shall  be  provided  in  writing 
or  by  any  appropriate  Customs- 
authorized  electronic  data  interchange 
system.  If  the  party  fails  to  notify 
Customs  of  the  unentered  merchandise 
or  baggage  in  the  allotted  time,  he  may 
be  Uable  for  the  payment  of  liquidated 
damages  under  die  terms  and  conditions 
of  his  custodial  bond  (see  §  113.63(c)(4) 
of  this  chapter). 

(c)  In  addition  to  the  notification  to 
Customs  required  imder  paragraphs  (a) 
and  (b)  of  tkis  section,  the  carrier  (or 
any  other  party  to  whom  custody  of  the 
unentered  merchandise  has  been 
transferred  by  a  Customs  authorized 
permit  to  transfer  or  in-bond  entry)  shall 
provide  notification  of  the  presence  of 
such  unreleased  and  unentered 
merchandise  or  baggage  to  a  bonded 
warehouse  certified  by  the  port  director 
as  qualified  to  receive  general  order 
merchandise.  Such  notification  shall  be 
provided  in  writing  or  by  any 
appropriate  Customs-authorized 
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electronic  data  interchange  system  and 
shall  be  provided  within  the  applicable 
20-day  period  specified  in  paragraph  (a) 
or  (b)  of  this  section.  It  shall  then  be  the 
responsibility  of  the  bonded  warehouse 
proprietor  to  arrange  for  the 
transportation  and  storage  of  the 
merchandise  or  baggage  at  the  risk  and 
expense  of  the  consignee.  Any 
imentered  merchandise  or  baggage  shall 
remain  the  responsibility  of  the  carrier, 
master,  or  person  in  charge  of  the 
importing  vehicle  or  the  agent  thereof  or 
party  to  whom  the  merchandise  has 
been  transferred  under  a  Customs 
authorized  permit  to  transfer  or  in-bond 
entry  until  it  is  properly  transferred 
from  his  control  in  accordance  with  this 
paragraph.  If  the  party  to  whom  custody 
of  the  imentered  merchandise  or 
baggage  has  been  transfeiied  by  a 
Customs-authorized  permit  to  transfer 
or  in-bond  entry  fails  to  notify  a 
Customs-approved  bonded  warehouse 
of  such  merchandise  or  baggage  within 
the  applicable  20-calendar-day  period, 
he  may  be  liable  for  the  payment  of 
liquidated  damages  of  $1,000  per  bill  of 
lading  under  the  terms  and  conditions 
of  his  international  carrier  or  custodial 
bond  (see  §§  113.63(b),  113.63(c)  and 
113.64(b)  of  this^hapter). 

(d)  If  the  bonded  warehouse  operator 
fiails  to  take  possession  of  unentered  and 
unreleased  merchandise  or  baggage 
within  five  calendar  days  after  receipt  of 
notificatioo  of  the  presence  of  such 
merchandise  or  baggage  under  this 
section,  he  may  be  liable  for  the 
payment  of  liquidated  damages  under 
the  terms  and  conditions  of  his 
custodial  bond  (see  §  113.63(a)(1)  of  this 
chapter). 

(e)  In  ports  where  there  is  no  bonded 
warehouse  authorized  to  accept  general 


order  merchandise,  or  if  merchandise 
requires  specialized  storage  facilities 
which  are  unavailable  in  a  bonded 
facility,  the  port  director,  after  having 
received  notice  of  the  presence  of 
unentered  merchandise  or  baggage  in 
accordance  with  the  provisions  of  this 
section,  shall  direct  the  storage  of  the 
merchandise  by  the  carrier  or  by  any 
other  appropriate  means. 

(f)  Merchandise  taken  into  the 
custody  of  the  port  director  pursuant  to 
section  490(b),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1490(b)),  shall  be 
sent  to  a  general  order  warehouse  after 
1  day  after  the  day  the  vehicle  arrived, 
to  be  held  there  at  the  risk  and  expense 
of  the  consignee. 

PART  127— GENERAL  ORDER, 
UNCLAIMED,  AND  ABANDONED 
MERCHANDISE 

1.  The  authority  citation  for  part  127 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1311, 1312. 1484, 
1485,  1490,  1491,  1492, 1506,  1559,  1563, 
1623. 1624, 1646a;  26  U.S.C  7553. 

§127^    [AmeiKtod] 

2.  Section  127.2  is  amended  by 
removing  the  words  "1  year"  wherever 
they  appear  and  adding,  in  their  place, 
the  words  "6  months"  and  by  removing 
the  words  "1-year  period"  in  paragraph 
(b)  and  adding,  in  their  place,  the  words 
"6-month  period". 

§127.4    [Amend«d] 

3.  In  §  127.4,  the  second  sentence  is 
amended  by  removing  the  words  "1 
year"  and  adding,  in  their  place,  the 
words  "6  months". 

§127.11    [Amended] 

4.  Section  127.11  is  amended  by 
removing  the  words  "1  year"  and 


adding,  in  their  place,  the  words  "6 
months". 

§127.28    [Amended] 

5.  Section  127.28(d)  is  amended  by 
removing  the  words  "1  year"  and 
adding,  in  their  place,  the  words  "6 
months". 

PART  148— PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66. 1496, 1498, 1624. 
The  provisions  of  this  part,  except  for  subpart 
C,  are  also  issued  under  19  U.S.C.  1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States). 


§148.67    [Amended] 

2.  In  §  148.67,  paragraph  (b)  is 
amended  by  removing  the  words 
"section  453,  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1453),  or  section 
1474  of  title  49,  United  States  Code," 
and  adding,  in  their  place,  the 
references  "19  U.S.C.  1453  or  19  U.S.C. 
1644  and  1644a". 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  1624;  44 
U.S.C  3501  et  seq. 

2.  Section  178.2  is  amended  by 
adding  new  listings  to  the  table  in 
numerical  order  to  read  as  follows: 

§  178.2    Listing  of  0MB  contFOI  numbers. 


19  CFR  section 


Description 


OMB  control 
No. 


§4.37 „ Notification  regarding  imported  merctiandise  or  baggage  for  which  entry  has  not  been  made 

§  122.50 Notification  regarding  imported  merchandise  or  baggage  for  which  entry  has  not  been  made 

♦  «•••• 

§  123.10 Notification  regarding  imported  merchandise  or  baggage  for  which  entry  has  not  been  made 


151&-C220 
1515-0220 
1515-0220 


PART  192— EXPORT  CONTROL 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Antiiority:  19  U.S.C.  66, 1624, 1627a, 
1646a. 


§192.4    [Amended] 

2.  In  §  192.4,  the  first  sentence  is 
amended  by  removing  the  reference  "46 
U.S.C.  App.  91"  and  adding,  in  its 
place,  the  reference  "19  U.S.C.  1436" 
and  the  second  sentence  is  amended  by 
removing  the  words  "a  liability  of  not 


more  than  $1,000  nor  less  than  $500 
will  be  incurred"  and  adding,  in  their 
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place,  the  words  "a  liability  for 
penalties  may  be  incurred". 
Samuel  IL  Banks, 
Acting  Commissioner  of  Customs. 

Approved:  August  3, 1998. 
Dennis  M.  O'Connell, 
Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

(FR  Doc  98-25634  Filed  9-24-98;  8:45  am] 
BILUNG  CODE  4U»42^ 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10  and  178 

[TJ).  98-76] 

RIN  1515-AB50 

Andean  Trade  Preference 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACnOW;  Final  rule. 

summary:  This  doaunent  adopts  as  a 
final  rule,  without  amy  changes, 
proposed  amendments  to  the  Customs 
Regulations  to  implement  the  duty 
preference  provisions  of  the  Andean 
Trade  Preference  Act  (the  Act).  The  final 
regulatory  texts  set  forth  the  country  of 
origin  and  related  rules  which  apply  for 
purposes  of  duty-free  or  reduced-duty 
treatment  on  imported  goods  under  the 
Act  and  specify  the  documentary  and 
other  procedural  requirements  which 
apply  to  any  claim  for  such  preferential 
tariff  treatment  under  the  Act. 
EFFECTIVE  DATE:  October  26, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Operational  Aspects:  Tony  Mazzoccoli, 
Office  of  Field  Operations  (202-927- 
0564).  Legal  Aspects:  Craig  Walker, 
Office  of  Regulations  and  Rulings  (202- 
927-1116). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  4, 1991,  President  Bush 
signed  into  law  the  Andean  Trade 
Preference  Act  (Pub.  L.  102-182,  Title  U, 
Sections  201-206, 105  Stat.  1236-1244) 
("the  Act",  commonly  referred  to  as  the 
ATP  A),  the  provisions  of  which  are 
codified  at  19  U.S.C.  3201  through  3206. 
Sections  202  and  204(c)  of  the  Act  (19 
U.S.C.  3201  and  3203(c))  authorize  the 
President  to  proclaim  duty-free 
treatment  for  all  eligible  articles,  and 
duty  reductions  for  certain  other  goods, 
from  any  coimtry  designated  by  the 
President  as  a  beneficiary  country 
pursuant  to  section  203  of  the  Act  (19 
U.S.C.  3202).  On  July  2, 1992,  President 
Bush  signed  Proclamation  6455  (57  FR 


30069)  which  (1)  proclaimed  the  duty 
treatment  authorized  by  the  Act,  (2) 
designated  Colombia  as  a  beneficiary 
coimtry  for  piuposes  of  the  Act,  and  (3) 
modified  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
to  incorporate  the  substance  of  the 
relevant  provisions  of  the  Act;  imder  the 
terms  of  the  proclamation,  the 
proclaimed  duty  treatment  was  effective 
with  respect  to  articles  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  July  22, 1992. 
On  the  same  date  President  Bush  signed 
Proclamation  6456  (57  FR  30097) 
designating  Bolivia  as  a  beneficiary 
country  for  purposes  of  the  Act, 
similarly  effective  July  22, 1992.  On 
April  13, 1993.  President  Clinton  signed 
Proclamation  6544  (58  FR  19547) 
which,  among  other  things,  designated 
Ecuador  as  a  beneficiary  coimtry  for 
purposes  of  the  Act,  effective  April  30, 
1993.  On  August  11, 1993,  President 
Clinton  signed  Proclamation  6585  (58 
FR  43239)  designating  Peru  as  a 
beneficiary  country  for  purposes  of  the 
Act,  effective  August  26, 1993.  The 
modifications  to  the  HTSUS  contained 
in  Proclamation  6455  setting  forth  the 
substance  of  the  relevant  provisions  of 
the  Act  are  now  contained  in  General 
Note  11,  HTSUS,  and  eligible  articles 
and  other  goods  to  which  preferential 
duty  treatment  under  the  Act  applies  are 
identified  within  the  HTSUS  by  the 
designation  "J"  appearing  with  or 
without  an  asterisk  in  the  "Special"  rate 
of  duty  subcolumn. 

Sections  204(a)-{c)  of  the  Act  (19 
U.S.C.  3203(a)--{c))  set  forth  the 
standards  which  govern  the  eUgibility  of 
articles  for  duty-free  or  reduced-duty 
treatment  under  the  Act.  Section  204(a), 
which  contains  the  basic  origin  and 
related  rules  for  purposes  of  duty-free 
treatment,  was  based  on  section  213(a) 
of  the  Caribbean  Basin  Economic 
Recovery  Act,  as  amended  (19  U.S.C. 
2703(a)),  which  sets  forth  the  origin  and 
related  rules  governing  duty-free 
treatment  under  the  Caribbean  Basin 
Initiative  (CBI).  Thus,  in  order  to  be 
eligible  for  duty-free  treatment  under 
the  Act,  an  article  imported  bom  a 
designated  beneficiary  country  must 
meet  three  basic  requirements:  (1)  it 
must  be  imported  directly  from  a 
beneficiary  country  into  the  customs 
territory  of  the  United  States;  (2)  it  must 
have  its  origin  in  a  beneficiary  country, 
that  is,  it  either  must  be  wholly  the 
grovt^,  product,  or  manufacture  of  a 
beneficiary  country  or  must  be  a  new  or 
different  article  of  commerce  that  has 
been  grown,  produced,  or  manufactured 
in  a  beneficiary  coimtry;  and  (3)  it  must 
have  a  minimum  domestic  value 


content,  that  is,  at  least  35  percent  of  its 
appraised  value  must  be  attributed  to 
the  sum  of  the  cost  or  value  of  materials 
produced  in  one  or  more  beneficiary 
countries  plus  the  direct  costs  of 
processing  operations  performed  in  one 
or  more  beneficiary  countries.  The 
provisions  of  section  204(a)  of  the  Act 
further  parallel  the  provisions  of  section 
213(a)  of  the  CBI  statute  in  the  following 
regards:  (1)  simple  combining  or 
packaging  operations  or  mere  dilution 
with  water  or  another  substance  does 
not  confer  benefidtuy  country  origin  on 
an  imported  article  or  on  a  constituent 
material  of  an  imported  article;  (2)  the 
term  "beneficiary  coimtry"  is  defined  as 
including  the  Commonwealth  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands  for   • 
purposes  of  determining  compliance 
with  the  35  percent  value  content 
requirement;  (3)  the  cost  or  value  of 
materials  produced  in  the  customs 
territory  of  the  United  States  (other  than 
in  Puerto  Rico)  may  be  counted  toward 
the  35  percent  value  content 
requirement  to  a  maximum  of  15 
percent  of  the  appraised  value  of  the 
imported  article;  and  (4)  the  expression 
"direct  costs  of  processing  operations" 
is  defined  in  the  same  manner. 
However,  the  origin  and  related  rules  of 
section  204(a)  of  the  Act  differ  fit)m  the 
corresponding  provisions  in  section 
213(a)  of  the  CBI  statute  in  two 
principal  respects:  (1)  section  204(a)  of 
the  Act  specifically  allows  input 
attributable  to  one  or  more  CBI 
beneficiary  countries  for  purposes  of  the 
35  percent  value  content  requirement 
(the  corresponding  CBI  statutory 
provision  makes  no  mention  of  input 
attributable  to  beneficiary  countries 
under  the  Act);  and  (2)  section  204(a)  of 
the  Act  has  no  provision  corresponding 
to  section  213(a)(4)  of  the  CBI  statute 
which  was  added  to  facilitate  the 
addition  of  value  to  an  article  in  Puerto 
Rico  and  the  granting  of  duty-free 
treatment  after  final  exportation  of  an 
article  fit>m  a  CBI  beneficifuy  country. 
Section  204(b)  of  the  Act  lists  eight 
categories  of  goods  excluded  &t)m  the 
duty-free  treatment  provided  for  in 
section  204(a),  one  of  which  refers  to 
articles  to  which  reduced  rates  of  duty 
apply  under  section  204(c)  of  the  Act. 
Section  204(c)  directs  the  President  to 
proclaim  reductions  in  the  rates  of  duty 
on  handbags,  luggage,  flat  goods,  worit 
gloves  and  leather  wearing  apparel  that: 
(1)  are  the  product  of  any  beneficiary 
country;  and  (2)  were  not  designated  on 
August  5, 1983,  as  efigible  articles  for 
purposes  of  the  GeneraUzed  System  of 
Preferences  (GSP)  under  Title  V  of  the 
Trade  Act  of  1974  (19  U.S.C.  2461- 
2466).  These  reduced  duty  rates,  which 
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were  generally  implemented  in  equal 
annual  stages  over  a  5-year  period 
(commencing  in  1992  and  ending' in 
1996),  appear  in  the  HTSUS  in  the 
"Special"  rate  of  duty  subcolumn 
followed  by  the  symbol  "J"  within 
parentheses. 

Section  204(a)(2)  of  the  Act  directed 
the  Secretary  of  the  Treasury  to 
promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  duty-free 
treatment  provisions  of  the  Act. 
Accordingly,  on  January  30, 1998, 
Customs  published  in  the  Federal 
Register  (63  FR  4601)  a  proposal  to  add 
§§  10.201  through  10.208  within  part  10 
of  the  Customs  Regulations  (19  CFR  Part 
10)  to  implement  the  duty  preference 
provisions  of  the  Act.  bi  view  of  the 
similarity  between  the  origin  and 
related  rules  under  the  Act  and  those 
under  the  CBI,  the  texts  set  forth  in  the 
January  30, 1998,  notice  of  proposed 
rulemaking  closely  followed  the  CBI 
regulations  contained  in  §§  10.191- 
10.198  of  the  Customs  Regulations  (19 
CFR  10.191-10.198)  except  where 
statutory  differences  or  editorial 
considerations  warranted  a  variance 
from  the  CBI  approach. 

The  January  30, 1998,  notice  included 
a  detailed,  section-by-section 
explanation  of  the  proposed  new 
regulatory  texts  and  made  provision  for 
the  submission  of  public  comments  on 
the  proposed  texts  for  consideration 
before  adoption  of  those  texts  as  a  final 
rule.  The  prescribed  public  comment 
period  closed  on  March  31, 1998,  and 
no  comments  on  the  proposed  new 
regulatory  texts  were  received  by 
Customs  during  that  comment  period. 
Accordingly,  Customs  believes  that  the 
proposed  texts  should  be  adopted  as  a 
find  rule  without  change.  The  final 
regulatory  amendments  set  forth  in  this 
document  also  include  an  appropriate 
update  of  the  list  of  information 
collection  approvals  contained  in 
§  178.2  of  the  Customs  Regulations  (19 
CFR  178.2). 

Executive  Order  12866 

This  dociunent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

Ptusuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
amendments  reflect  statutory 
requirements  that  are  already  in  effect 
and  follow  existing  regulatory 
provisions  that  implement  similar 


statutory  programs.  Accordingly,  the 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  imder  control  niunber  1515- 
0219.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  OMB. 

The  collection  of  information  in  this 
final  rule  is  in  §  10.207.  This 
information  conforms  to  requirements 
in  19  U.S.C.  3203(a)  and  is  used  by 
Customs  to  determine  whether  goods 
imported  bom  designated  beneficiary 
countries  are  entitled  to  duty-free  entry 
under  that  statutory  provision.  The 
likely  respondents  are  business 
organizations  including  importers, 
exporters,  and  manufacturers. 

The  estimated  average  anniml  burden 
associated  with  the  coUection  of 
information  in  this  final  rule  is  2 
minutes  per  respondent  or 
recordkeejjer.  Comments  concerning  the 
accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
should  be  directed  to  the  U.S.  Customs 
Service,  Information  Services  Group, 
Office  of  Finance,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC.  20229, 
and  to  OMB,  Attention:  Desk  Officer  for 
the  Department  of  the  Treasury,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Drafting  Infonnatioii 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  frtnn  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  10 

Andean  trade  preference.  Customs 
duties  and  inspection.  Entry  procedures, 
Imports. 

19  CFR  Part  178 

Administrative  practice  and 
procedure,  Recordkeeping  and  reporting 
requirements. 

Amendments  to  the  Regulations 

For  the  reasons  stated  in  the 
preamble.  Parts  10  and  178,  Customs 
Regulations  (19  CFR  Parts  10  and  178), 
are  amended  as  set  forth  below. 


PART  10-ARTICLES  CONOfTIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read,  and  a  specific 
authority  citation  for  §§  10.201  through 
10.207  is  added  to  read,  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States),  1321, 1461, 1484, 1498, 1508, 
1623, 1624,  3314; 

*         *         •         •         • 

§§  10.201  through  10.207  also  issued  under 
19  U.S.C  3203. 

2.  Part  10  is  amended  by  adding  a 
new  center  heading  followed  by  new 
§§  10.201  through  10.208  to  read  as 
follows: 

Andean  Trada  Prefereuce 

10.201 
10.202 
10.203 
10.204 
10.205 
10.206 
10.207 


Applicability. 

Definitions. 

Eligibility  criteria  in  general. 

Imported  directly. 

Country  of  origin  criteria. 

Value  content  requirement. 

Procedures  for  filing  duty-free 
treatment  claim  and  sutoiitting 
supporting  documentation. 
10.208    Duty  reductions  for  certain 
products. 

Andean  Trade  Preference 

110:201    ApplicabHIty. 

Titie  n  of  Pub.  L.  102-182  (105.StaL 
1233),  entitled  the  Andean  Trade 
Preference  Act  (ATP A)  and  codified  at 
19  U.S.C.  3201-3206,  authorizes  the 
President  to  proclaim  duty-fi«e 
treatment  for  all  eligible  articles  from 
any  beneficiary  country,  to  designate 
coimtries  as  beneficiary  countries,  and 
to  proclaim  duty  reductions  for  certain 
goods  not  eligible  for  duty-free 
treatment.  The  provisions  of  §§  10.202- 
10.208  of  this  part  set  forth  the  legal 
requirements  and  procedures  that  apply 
for  purposes  of  obtaining  such  duty-fi«e 
or  reduced-duty  treatment  for  articles 
from  a  beneficiary  coimtry  which  are 
identified  for  purposes  of  such 
treatment  in  General  Note  11, 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  and  in  the 
"Special"  rate  of  duty  coliunn  of  the 
HTSUS. 

Sia202    Definitions. 

The  following  definitions  apply  for 
purposes  of  §§  10.201  through  10.208: 

(a)  Beneficiary  country.  Except  as 
otherwise  provided  in  §  10.206(b),  the 
term  "beneficiary  coimtry"  refers  to  any 
country  or  successor  political  entity 
with  respect  to  which  there  is  in  effect 
a  proclamation  by  the  President 
designating  such  country  or  successor 
political  entity  as  a  beneficiary  country 
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in  accordance  with  section  203  of  the 
ATPA  (19  U.S.C.  3202). 

(b)  Eligible  articles.  The  tenn 
"eligible"  when  used  with  reference  to 
an  article  means  merchandise  which  is 
imported  directly  from  a  beneficiary 
coimtry  as  provided  in  §  10.204,  which 
meets  the  country  of  origin  criteria  set 
forth  in  §  10.205  and  the  value-content 
requirement  set  forth  in  §  10.206,  and 
which,  if  tbe  requirements  of  §  10.207 
are  met,  is  therefore  entitled  to  duty-free 
treatment  imder  the  ATPA.  However, 
the  following  merchandise  shall  not  be 
considered  eligible  articles  entitled  to 
duty-free  treatment  under  the  ATPA: 

(1)  Textile  and  apparel  articles  which 
are  subject  to  textile  agreements; 

(2)  Footwear  not  designated  on 
December  4, 1991,  as  eligible  for  the 
purpose  of  the  Generalized  System  of 
Preferences  under  Title  V,  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2461- 
2466); 

(3)  Tima,  prepared  or  preserved  in 
any  manner,  in  airtight  containers; 

(4)  Petroleiun,  or  any  product  derived 
bom  petroleum,  provided  for  in 
headings  2709  and  2710,  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS); 

(5)  Watches  and  watch  parts 
(including  cases,  bracelets,  and  straps), 
of  whatever  type  including,  but  not 
limited  to,  mechanical,  quartz  digital  or 
quartz  analog,  if  such  watches  or  watch 
parts  contain  any  material  which  is  the 
product  of  any  country  with  respect  to 
which  HTSUS  column  2  rates  of  duty 
apply; 

(6)  Sugars,  syrups,  and  molasses 
classified  in  subheadings  1701.11.03, 
1701.12.02, 1701.99.02,  1702.90.32, 
1806.10.42,  and  2106.90.12,  HTSUS; 

(7)  Rum  and  tafia  classified  in 
subheading  2208.40.00,  HTSUS;  or 

(8)  Articles  to  which  reduced  rates  of 
duty  apply  under  section  204(c)  of  the 
ATPA  (19  U.S.C.  3203(c))  (see  §  10.208). 

(c)  Entered.  The  term  "entered" 
means  entered,  or  withdrawn  from 
warehouse  for  consumption,  in  the 
customs  territory  of  the  United  States. 

(d)  Wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  country. 
The  expression  "wholly  the  growth, 
product,  or  manufacture  of  a  beneficiary 
country"  has  the  same  meaning  as  that 
set  forth  in  §  10.191(b)(3)  of  this  part. 

§10.203    Eligibility  criteria  in  general. 

An  article  classifiable  imder  a 
subheading  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  for  which 
a  rate  of  duty  of  "Free"  appears  in  the 
"Special"  subcolumn  followed  by  the 
symbol  "J"  or  "J*"  in  parentheses  is 
eligible  for  duty-free  treatment,  and  will 


be  accorded  such  treatment,  if  each  of 
the  following  requirements  is  met: 

(a)  Imported  directly.  The  article  is 
imported  directly  &t>m  a  beneficiary 
country  as  provided  in  §  10.204. 

(b)  Country  of  origin  criteria.  The 
article  complies  with  the  country  of 
origin  criteria  set  forth  in  §  10.205. 

(c)  Value  content  requirement.  The 
article  complies  with  the  value  content 
requirement  set  forth  in  §  10.206. 

(d)  Filing  of  claim  and  submission  of 
supporting  documentation.  The  claim 
for  duty-free  treatment  is  filed,  and  any 
required  documentation  in  support  of 
the  claim  is  submitted,  in  accordance 
with  the  procedures  set  forth  in 
§10.207. 

110204    Imported  directly. 

In  order  to  be  eligible  for  duty-free 
treatment  under  the  ATPA,  an  article 
shall  be  imported  directly  from  a 
beneficiary  coimtry  into  the  customs 
territory  of  the  United  States.  For 
purposes  of  this  requirement,  the  words 
"imported  directly"  mean: 

(aj  Direct  shipment  bom  any 
beneficiary  country  to  the  United  States 
without  passing  through  the  territory  of 
any  non-beneficiary  country;  or 

(b)  If  shipment  from  any  beneficiary 
country  to  the  United  States  was 
through  the  territory  of  a  non- 
beneficiary  country,  the  articles  in  the 
shipment  did  not  enter  into  the 
commerce  of  the  non-beneficiary 
coimtry  while  en  route  to  the  United 
States,  and  the  invoices,  bills  of  lading, 
and  other  shipping  documents  show  the 
United  States  as  the  final  destination;  or 

(c)  If  shipment  from  any  beneficiary 
country  to  the  United  States  was 
through  the  territory  of  a  non- 
beneficiary  country  and  the  invoices 
and  other  dociunents  do  not  show  the 
United  States  as  the  final  destination, 
then  the  articles  in  the  shipment,  upon 
arrival  in  the  United  States,  are 
imported  directly  only  if  they: 

(1)  Remained  under  the  control  of  the 
customs  authority  in  the  intermediate 
country; 

(2)  EKd  not  enter  into  the  commerce 
of  the  intermediate  country  except  for 
the  purpose  of  sale  other  than  at  retail, 
and  the  articles  are  imported  into  the 
United  States  as  a  result  of  the  original 
commercial  transaction  between  the 
importer  and  the  producer  or  the  letter's 
sales  agent;  and 

(3)  Were  not  subjected  to  operations 
in  the  intermediate  country  other  than 
loading  and  unloading,  and  other 
activities  necessary  to  preserve  the 
articles  in  good  condition. 

§  1 0.205    Country  of  origin  criteria. 

(a)  General.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this 


section,  an  article  may  be  eligible  for 
duty-free  treatment  under  the  ATPA  if 
the  article  is  either 

(1)  Wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  coimtry;  or 

(2)  A  new  or  different  article  of 
commerce  which  has  been  grown, 
produced,  or  manufactured  in  a 
beneficiary  country. 

(b)  Exceptions.  No  article  shall  be 
eUgible  for  duty-free  treatment  under 
the  ATPA  by  virtue  of  having  merely 
undergone  simple  (as  opposed  to 
complex  or  meaningful)  combining  or 
packaging  operations,  or  mere  dilution 
with  water  or  mere  dilution  with 
another  substance  that  does  not 
materially  alter  the  characteristics  of  the 
article.  The  principles  and  examples  set 
forth  in  §  10.195(a)(2)  of  this  part  shall 
apply  equally  for  purposes  of  this 
paragraph. 

f  10.206    Value  content  requirement 

(a)  General.  An  article  may  be  eligible 
for  duty-free  treatment  under  the  ATPA 
only  if  the  sum  of  the  cost  or  value  of 
the  materials  produced  in  a  beneficiary 
country  or  countries,  plus  the  direct 
costs  of  processing  operations 
performed  in  a  beneficiary  country  or 
countries,  is  not  less  than  35  percent  of 
the  appraised  value  of  the  article  at  the 
time  it  is  entered. 

(b)  Commonwealth  of  Puerto  Rico, 
U.S.  Virgin  Islands  and  CBI  beneficiary 
countries.  For  piuposes  of  determining 
the  percentage  referred  to  in  paragraph 
(a)  of  this  section,  the  term  "beneficiary 
country"  includes  the  Conunonwealth 
of  Puerto  Rico,  the  U.S.  Virgin  Islands, 
and  any  CBI  beneficiary  country  as 
defined  in  §  10.191(b)(1)  of  this  part. 
Any  cost  or  value  of  materials  or  direct 
costs  of  processing  operations 
attributable  to  the  Virgin  Islands  or  any 
CBI  beneficiary  country  must  be 
included  in  the  article  prior  to  its  final 
exportation  to  the  United  States  fit>m  a 
beneficiary  country  as  defined  in 

§  10.202(a). 

(c)  Materials  produced  in  the  United 
States.  For  purposes  of  determining  the 
percentage  referred  to  in  paragraph  (a) 
of  this  section,  an  amount  not  to  exceed  . 
1 5  percent  of  the  appraised  value  of  the 
article  at  the  time  it  is  entered  may  be 
attributed  to  the  cost  or  value  of 
materials  produced  in  the  customs 
territory  of  the  United  States  (other  than 
the  Commonwealth  of  Puerto  Rico).  The 
principles  set  forth  in  paragraph  (d)(1) 
of  this  section  shall  apply  in 
determining  whether  a  material  is 
"produced  in  the  customs  territory  of 
the  United  States"  for  purposes  of  this 
paragraph. 

(d)  Cost  or  value  of  materials. — (1) 
"Materials  produced  in  a  beneficiary 
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country  or  countries"  defined.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  words  materials  produced  in  a 
beneficiary  country  or  countries  refer  to 
those  materials  incorporated  in  an 
article  which  are  either: 

(i)  Wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  country  or 
two  or  more  beneficiary  countries;  or 

(ii)  Substantially  transformed  in  any 
beneficiary  country  or  two  or  more 
beneficiary  countries  into  a  new  or 
different  article  of  commerce  which  is 
then  used  in  any  beneficiary  country  as 
defined  in  §  10.202(a)  in  the  production 
or  manufacture  of  a  new  or  different 
article  which  is  imported  directly  into 
the  United  States.  For  purposes  of  this 
paragraph  (d)(l)(ii),  no  material  shall  be 
considered  to  be  substantially 
transformed  into  a  new  or  different 
article  of  commerce  by  virtue  of  having 
merely  imdergone  simple  (as  opposed  to 
complex  or  meaningful)  combining  or 
packaging  operations,  or  mere  dilution 
with  water  or  mere  dilution  with 
another  substance  that  does  not 
materially  alter  the  characteristics  of  the 
article.  The  examples  set  forth  in 
§  10.196(a)  of  this  part,  and  the 
principles  and  examples  set  forth  in 
§  10.195(a)(2)  of  this  part,  shall  apply  for 
purposes  of  the  corresponding  context 
imder  paragraph  (d)(1)  of  this  section. 

(2)  Questionab'Iejjrigin.  When  the 
origin  of  a  material  either  is  not 
ascertainable  or  is  not  satisfactorily 
demonstrated  to  the  appropriate  port 
director,  the  material  shall  not  be 
considered  to  have  been  grown, 
produced,  or  manufactured  in  a 
beneficiary  country  or  in  the  customs 
territory  of  the  United  States. 

(3)  Determination  of  cost  or  value  of 
materials,  (i)  The  cost  or  value  of 
materials  produced  in  a  beneficiary 
country  or  countries  or  in  the  customs 
territory  of  the  United  States  includes: 

(A)  llie  manufactiuer's  actual  cost  for 
the  materials: 

(B)  When  not  included  in  the 
manufacturer's  actual  cost  for  the 
materials,  the  freight,  insurance, 
packing,  and  all  other  costs  incurred  in 
transporting  the  materials  to  the 
manufacturer's  plant; 

(C)  The  actual  cost  of  waste  or 
spoilage,  less  the  value  of  recoverable 
scrap;  and 

(D)  Taxes  and/or  duties  imposed  on 
the  materials  by  any  beneficiary  country 
or  by  the  United  States,  provided  they 
are  not  remitted  upon  exportation. 

(ii)  Where  a  material  is  provided  to 
the  manufacturer  without  charge,  or  at 
less  than  fair  market  value,  its  cost  or 
value  shall  be  determined  by  computing 
the  sum  of: 


(A)  All  expenses  incurred  in  the 
growth,  production,  or  manufactiue  of 
the  material,  including  general 
expenses; 

(B)  An  amount  for  profit;  and 

(C)  Freight,  insinance,  packing,  and 
all  other  costs  incurred  in  transporting 
the  material  to  the  manufacturer's  plant. 

(iii)  If  the  pertinent  information 
needed  to  compute  the  cost  or  value  of 
a  material  is  not  available,  the 
appraising  officer  may  ascertain  or 
estimate  ^e  value  thereof  using  all 
reasonable  ways  and  means  at  his 
disposal. 

(e)  Direct  costs  of  processing 
operations. — (1)  Items  included.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  words  direct  costs  of  processing 
operations  mean  those  costs  either 
directly  incurred  in,  or  which  can  be 
reasonably  allocated  to,  the  growth, 
production,  manufacture,  or  assembly  of 
the  specific  merchandise  under 
consideration.  Such  costs  include,  but 
are  not  limited  to  the  following,  to  the 
extent  that  they  are  includable  in  the 
appraised  value  of  the  imported 
merchandise: 

(i)  All  actual  labor  costs  involved  in 
the  growth,  production,  manufacture,  or 
assembly  of  the  specific  merchandise, 
including  fiinge  benefits,  on-the-job 
training,  and  the  cost  of  engineering, 
supervisory,  quality  control,  and  similar 
personnel; 

(ii)  Dies,  molds,  tooling,  and 
depreciation  on  machinery  and 
equipment  which  are  allocable  to  the 
specific  merchandise; 

(iii)  Research,  development,  design, 
engineering,  and  blueprint  costs  insofar 
as  they  are  allocable  to  the  specific 
merchandise;  and 

(iv)  Costs  of  inspecting  and  testing  the 
specific  merchandise. 

(2)  Items  not  included.  For  purposes 
of  paragraph  (a)  of  this  section,  the 
words  "direct  costs  of  processing 
operations"  do  not  include  items  which 
are  not  directly  attributable  to  the 
merchandise  under  consideration  or  are 
not  costs  of  manufacturing  the  product. 
These  include,  but  are  not  limited  to: 

(i)  Profit;  and 

(ii)  General  expenses  of  doing 
business  which  either  are  not  allocable 
to  the  specific  merchandise  or  are  not 
related  to  the  growth,  production, 
manufacture,  or  assembly  of  the 
merchandise,  such  as  administrative 
salaries,  casualty  and  liability 
insurance,  advertising,  and  salesmen's 
salaries,  commissions,  or  expenses. 

(f)  Articles  wholly  the  growth, 
product,  or  manufacture  of  a  beneficiary 
country.  Any  article  which  is  wholly  the 
growth,  product,  or  manufacture  of  a 
beneficiary  country  as  defined  in 


§  10.202(a),  and  any  article  produced  or 
manufactured  in  a  beneficiary  country 
as  defined  in  §  10.202(a)  exclusively 
fi-om  materials  which  are  wholly  the 
growth,  product,  or  manufacture  of  a 
beneficiary  country  or  countries,  shall 
normally  be  presumed  to  meet  the 
requirement  set  forth  in  paragraph  (a)  of 
this  section. 

§  1 0.207    Proc«dures  for  filing  duty-free 
treatment  claim  and  submitting  supporting 
documentation. 

(a)  Filing  claim  for  duty-free 
treatment.  Except  as  provided  in 
paragraph  (c)  of  this  section,  a  claim  for 
duty-free  treatment  imder  the  ATPA 
may  be  made  at  the  time  of  filing  the 
entiy  summary  by  placing  the  symbol 
"J"  as  a  prefix  to  the  Harmonized  Tariff 
Schedule  of  the  United  States 
subheading  number  applicable  to  each 
article  for  which  duty-free  treatment  is 
claimed  on  that  dociunent. 

(b)  Shipments  covered  by  a  formal 
entry. — (1)  Articles  not  wholly  the 
growth,  product,  or  manufacture  of  a 
beneficiary  country. — (i)  Declaration.  In 
a  case  involving  an  article  covered  by  a 
formal  entry  for  which  duty-free 
treatment  is  claimed  imder  the  ATPA 
and  which  is  not  wholly  the  growth, 
product,  or  manufacture  of  a  single 
beneficiary  country  as  defined  in 

§  10.202(a),  the  exporter  or  other 
appropriate  party  having  knowledge  of 
the  relevant  facts  in  the  beneficiary 
country  as  defined  in  §  10.202(a)  where 
the  article  was  produced  or  last 
processed  shall  be  prepared  to  submit 
directly  to  the  port  director,  upon 
request,  a  declaration  setting  forth  all 
pertinent  detailed  information 
concerning  the  production  or 
manufactiu«  of  the  article.  When 
requested  by  the  port  director,  the 
declaration  shall  be  prepared  in 
substantially  the  following  form: 

ATPA  DECLARATION 


I.. 


.(name),  hereby  declare 


that  the  articles  described  below  (a)  were 
produced  or  manufactured  in . 


(country)  by  means  of  processing  operations 
performed  in  that  country  as  set  forth  below 
and  were  also  subjected  to  processing  oper- 
ations in  the  other  beneficiary  country  dr~ 
countries  (including  the  Commonwealth  of 
Puerto  Rico,  the  U.S.  Virgin  Islands,  and  any 
CBI  beneficiary  country)  as  set  forth  below 
and  (b)  incorporate  materials  produced  in  the 
coimtry  named  above  or  in  any  other  bene- 
ficiary country  or  countries  (including  the 
ConmionwealUi  of  Puerto  Rico,  the  U.S.  Vir- 
gin Islands,  and  any  CBI  beneficiary  country) 
or  in  the  customs  territory  of  the  United 
States  (other  than  the  Commonwealth  of 
Puerto  Rico)  as  set  forth  below:  


m  paragrap 
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Nunter  and  date  of  in- 
voices 


Oescripiion  of  artides 
and  quantity 


Processing  operations  perfonned  on  aiticies 


Description  ^proc- 
essing operations 
and  country  of  proc- 
essing 


Direct  costs  of  proc- 
essing operations 


produced  in  a  tieneficiary  counlry  or 
in  the  U.S. 


Description  of  mate- 
rial, production  proc- 
ess, arKJ  counlry  of 
production 


Cost  or  value  of  ma- 
teri«y 


Date    

Address     

Signature  

TiUe   

(ii)  Retention  of  records  and 
submission  of  declaration.  The 
infonnation  necessary  for  the 
preparation  of  the  declaration  shall  be 
retained  in  the  files  of  the  party 
responsible  for  its  preparation  and 
submission  for  a  period  of  5  years.  In 
the  event  that  the  port  director  requests 
submission  of  the  declaration  during  the 
5-year  period,  it  shall  be  submitted  by 
the  appropriate  party  directly  to  the  port 
director  within  60  days  of  the  date  of 
the  request  or  such  additional  period  as 
the  port  director  may  allow  for  good 
cause  shown.  Failure  to  submit  the 
declaration  in  a  timely  fashion  will 
result  in  a  denial  of  duty-free  treatment. 

(iii)  Value  added  after  final 
exportation.  In  a  case  in  which  value  is 
added  to  an  article  in  the 
Commonwealth  of  Puerto  Rico  or  in  the 
United  States  after  final  exportation  of 
the  article  from  a  beneficiary  country  as 
defined  in  §  10.202(a),  in  order  to  ensure 
compliance  with  the  value  requirement 
imder  §  10.206(a),  the  declaration 
provided  for  in  paragraph  (b)(l)(i)  of 
this  section  shall  be  filed  by  the 
importer  or  consignee  with  the  entry 
svunmary.  The  declaration  shall  be 
completed  by  the  party  responsible  for 
the  addition  of  such  value. 

(2)  Articles  wholly  the  growth, 
product,  or  manufacture  of  a  beneficiary 
country.  In  a  case  involving  an  article 
covered  by  a  formal  entry  for  which 
duty-free  treatment  is  claimed  under  the 
ATPA  and  which  is  wholly  the  growth, 
product,  or  manufactiue  of  a  single 
beneficiary  coimtry  as  defined  in 
§  10.202(a),  a  statement  to  that  effect 
shall  be  included  on  the  commercial 
invoice  provided  to  Customs. 

(c)  Shipments  covered  by  an  informal 
entry.  The  normal  procedure  for  filing  a 
claim  for  duty-free  treatment  as  set  forth 
in  paragraph  (a)  of  this  section  need  not 


be  followed,  and  the  filing  of  the 
declaration  provided  for  in  paragraph 
(b)(l)(i)  of  this  section  will  not  be 
required,  in  a  case  involving  a  shipment 
covered  by  an  informal  entry.  However, 
the  port  director  may  require 
submission  of  such  other  evidence  of 
entitlement  to  duty-fiee  treatment  as 
deemed  necessaiy. 

(d)  Evidence  of  direct  importation. — 
(1)  Submission.  The  port  director  may 
require  that  appropriate  shipping 
papers,  invoices,  or  other  documents  be 
submitted  within  60  days  of  the  date  of 
entry  as  evidence  that  the  articles  were 
"imported  directly",  as  that  term  is 
defined  in  §  10.204. 

(2)  IVaiver.  The  port  director  may 
waive  the  submission  of  evidence  of 
direct  importation  when  otherwise 
satisfied,  taking  into  consideration  the 
kind  and  value  of  the  merchandise,  that 
the  merchandise  was,  in  fact,  imported 
directly  and  that  it  otherwise  clearly 
qualifies  for  duty-free  treatment  imder 
the  ATPA. 

(e)  Verification  of  documentation.  The 
documentation  submitted  under  this 
section  to  demonstrate  compliance  with 
the  requirements  for  duty-firee  treatment 
under  the  ATPA  shall  be  subject  to  such 
verification  as  the  port  director  deems 
necessary.  In  the  event  that  the  port 
director  is  prevented  from  obtaining  the 
necessary  verification,  the  port  director 
may  treat  the  entry  as  fully  dutiable. 

%  1 0.208    Duty  reductions  for  certain 
products.  ' 

(a)  General.  Handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  that  were  not  designated  on 
August  5, 1983,  as  eligible  articles  for 
purposes  of  the  Generalized  System  of 
Preferences  imder  Title  V,  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2461- 
2466),  are  not  eligible  for  duty-free 
treatment  imder  the  ATPA.  However, 
any  such  article  from  a  beneficiary 
country  may  be  subject  to  a  reduced  rate 
of  duty  set  forth  in  the  Harmonized 


Tariff  Schedule  of  the  United  States  in 
the  applicable  "Special"  subcolumn 
followed  by  the  symbol  "J"  in 
parenthesis,  provided  the  article  is  a 
product  of  any  benefidaiy  coimtry.  For 
purposes  of  this  section,  an  article  is  a 
"product  of  a  beneficiary  country  if  the 
article  is  either. 

(1)  Wholly  the  growth,  product,  or 
manufacture  of  a  beneficiary  country;  or 

(2)  A  new  or  different  article  of  , 
commerce  which  has  been  grown, 
produced,  or  manufactured  in  a 
beneficiary  country. 

(b)  Filing  reduced-duty  claim.  A  claim 
for  reduced-duty  treatment  under  the 
ATPA  may  be  made  at  the  time  of  filing 
the  entry  summary  or  other  entry 
document  by  placing  thereon  the 
symbol  "J"  as  a  prefix  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States  subheading  number 
applicable  to  each  article  for  which 
reduced-duty  treatment  is  claimed  and 
by  placing  thereon  the  reduced  duty  rate 
applicable  to  each  such  article. 

(c)  Verification  of  reduced-duty  claim. 
Any  claim  for  reduced-duty  treatment 
under  this  section  shall  be  subject  to 
such  verification  as  the  port  director 
deems  necessary.  In  the  event  that  the 
port  director  is  prevented  from 
obtaining  the  necessary  verification,  the 
port  director  may  treat  the  entry  as 
dutiable  at  the  applicable  non-ATPA 
rate. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
adding  a  new  listing  to  the  table  in 
numerical  order  to  read  as  follows: 

f  1 7BJ2    Listing  of  0MB  control  numbers. 


19  CFR  Section 


Description 


0MB  con- 
trol no. 


§  10.207 Claim  for  duty-free  entry  of  eligible  articles  under  the  Andean  Trade  Preference  Act 


151&-0219 
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Douglas  M.  Browning, 

Acting  Commissioner  of  Customs. 

Approved:  August  31, 1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  98-25722  Filed  9-24-98;  8:45  am] 

m^Ki  cooc ' 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  133 
[T.D.  M-751 
RIN  1515-AC10 

AnticounterfetUng  Consumer 
Protection  Act  Disposition  of 
Merchandise  Bearing  Counterfeit 
American  Trademarlts;  Civil  Penalties 

agency:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  adopting  final 
rules  to  implement  two  statutory 
changes  contained  in  the 
Anticoimterfeiting  Consiuner  Protection 
Act  of  1996  (ACPA)  enacted  by  Congress 
to  protect  consiuners  and  American 
businesses  from  counterfeit  copyrighted 
and  trademarked  products.  This 
dociunent  addresses  the  public 
comments  submitted  in  response  to  the 
interim  regulations  which  initially 
implemented  these  counterfeiting 
provisions,  and  makes  certain  changes 
to  those  interim  regulations  in  response 
to  the  public  comments  and  in  order  to 
add  clarity  and  improve  the  readability 
of  the  final  regulations. 
EFFECTIVE  DATE:  October  26, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  Entry  Questions — Jerry  Laderberg, 
Entry  and  Carrier  Rulings  Branch,  (202) 
927-2320,  Office  of  Regulations  and 
Rulings; 

For  Penalties  and  other  legal 
Questions — Charles  Ressin,  Penalties 
Branch.  (202)  927-2344,  or  John 
Atwood,  Intellectual  Property  Rights 
Branch,  (202)  927-2330,  Office  of 
Regulations  and  Rulings. 
SUPPLEMENTARY  INFORMATION: 

Background 

Finding  that  coimterfeit  products  cost 
American  businesses  an  estimated  $200 
billion  each  year  worldwide.  Congress 
enacted  the  Anticounterfeiting 
Consumer  Protection  Act  of  1996 
(ACPA)  to  make  sure  that  Federal  law 
adequately  addresses  the  scope  and 
sophistication  of  modem  counterfeiting. 
See,  S.Rpt.No.  177, 104th  Cong.,  1st 
Sess.  (1995),  reprinted  in  (1996)  4 


U.S.C.C&A.N.  1074.  On  July  2, 1996, 
the  President  signed  the  ACPA  into  law 
(Pub.L.  104-153,  110  Stat.  1386).  The 
ACPA  was  designed  to  provide 
important  weapons  against 
counterfeiters  in  four  principal  areas. 
First,  it  increases  criminal  penalties  for 
counterfeiting  and  allows  law 
enforcement  to  fight  counterfeiters  at 
the  organizational  level  by  making 
trafficking  in  counterfeit  goods  or 
services  an  offense  under  the  Racketeer 
Influenced  and  Corrupt  Organizations 
(RICO)  Act,  by  providing  increased 
imprisonment  terms,  criminal  fines,  and 
asset  forfeiture  against  those  involved  in 
criminal  counterfeiting  enterprises. 
Second,  the  legislation  enhances  law 
enforcement's  ability  to  fight 
counterfeiting  more  effectively  by 
increasing  the  involvement  of  all  levels 
of  law  enforcement  and  expanding  their 
power  to  seize  cotmterfeit  goods  and  the 
tools  of  the  counterfeit  trade.  Third,  the 
legislation  helps  stem  the  flow  of 
counterfeit  goods  by  making  it  easier  to 
find  imported  counterfeit  goods  and 
making  it  more  difficult  for  seized  goods 
to  reenter  the  stream  of  commerce. 
Lastly,  the  ACPA,  in  part,  strengthens 
the  hand  of  businesses  harmed  by 
counterfeiters  by  updating  existing 
statutes  and  provicUng  additional  civil 
penalties  and  remedies  against 
counterfeiters. 

Section  14  of  the  ACPA  directs  the 
Secretary  of  the  Treasury  to  prescribe 
such  regulations  or  amendments  to 
existing  regulations  as  may  be  necessary 
to  implement  and  enforce  particular 
provisions  of  the  ACPA.  This  document 
concerns  sections  9  and  10  of  the  ACPA. 

Section  9  of  the  ACPA  pertains  to 
government  disposition  of  merchandise 
bearing  American  trademark 
information  and  amends  section  526(e) 
of  the  Tariff  Act  of  1939,  ^^  amended, 
(19  U.S.C.  1526(e))  to  ensure  that 
counterfeits  of  American  products  are 
routinely  destroyed,  imless  there  is  no 
public  safety  risk  and  the  trademark 
owner  agrees  to  some  other  disposition 
of  the  merchandise.  The  provisions  of 
section  526(e)  are  provided  for,  in  part, 
at  §  133.52(c)  of  the  Customs 
Regulations  (19  CFR  133.52(c)). 

Section  10  of  the  ACPA  pertains  to 
civil  penalties  and  further  amends 
section  526  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1526)  by  adding  a  new 
subsection  (f)  Uiat  provides  for  civil 
fines  on  persons  involved  in  the 
importation  of  merchandise  bearing  a 
counterfeit  American  trademark  and  are 
in  addition  to  any  other  civil  or  criminal 
penalty  or  other  remedy  authorized  by 
law.  Since  this  provision  is  new,  there 
were  no  Customs  Regulations  that 
addressed  civil  fines  for  those  involved 


in  the  importation  of  counterfeit 
trademark  goods. 

To  implement  these  statutory 
provisions  as  soon  as  possible  to  afford 
the  protection  legislated  to  trademark 
owners  and  the  public  from  imported 
merchandise  bearing  a  counterfeit 
trademark,  on  November  17, 1997, 
Customs  published  interim  regulations 
in  the  Federal  Register  (62  FR  61231). 
These  interim  regulations  amended  the 
Customs  Regulations  at  §  133.52(c)  to 
implement  the  provisions  of  section  9  of 
the  ACPA,  and  created  a  new  §  133.25 
to  implement  the  provisions  of  section 
10  of  the  ACPA.  The  dociunent  also 
solicited  comments  concerning  these 
changes. 

The  comment  period  closed  on 
January  16, 1998.  Two  comments  were 
received.  The  comments  and  Customs 
responses  to  them  follow. 

Discussion  of  Comments 

The  comments  received  were  from  a 
professional  association  and  a  law  firm 
representing  a  foreign  trade  association. 
Both  commenters  supported  the  interim 
regulations,  with  one  commenter 
suggesting  modifications.  The  suggested 
modification  is  discussed  below. 

Comment:  One  commenter  urged 
Customs  to  modify  the  text  of  §  133.25 
concerning  use  of  the  phrase  "American 
trademark."  This  commenter  states  that 
the  phrase  is  arguably  ambiguous,  as  it 
is  not  defined  anywhere,  and  could  lead 
to  misunderstandings  concerning  the 
scope  of  the  protection  afforded.  The 
commenter  cites  the  legislative  history 
of  the  ACPA  (the  Act)  to  show  that 
Congress  intended  to  extend  coverage  of 
the  Act  to  all  entities,  foreign  as  well  as 
domestic,  holding  a  trademark  properly 
registered  with  the  Patent  and 
Trademark  Office  and  recorded  with 
Customs.  Accordingly,  the  commenter 
recommends  that  Customs  modify  the 
text  of  this  regulatory  provision  to 
provide  for  "counterfeit  mark  or  name 
(within  the  meaning  of  §  133.21  of  this 
part)"  in  lieu  of  the  present  "counterfeit 
American  trademark." 

Customs  response:  Customs  agrees  in 
part  with  this  recommendation  to 
modify  the  text  of  §  133.25.  Use  of  the 
term  "American"  could  cause  confusion 
regarding  the  scope  of  the  protection 
afforded,  since  Congress  did  intend  to 
confer  protection  to  trademarks 
(whether  or  not  owned  by  foreign 
interests)  registered  with  the  U.S.  Patent 
Office.  However,  Customs  does  not  feel 
that  adding  the  additional  term  "name" 
is  appropriate;  it  might  also  cause 
confusion,  since  one  cannot  register  a 
trade  name  with  the  U.S.  Patent  Office. 
Accordingly,  the  text  of  §  133.25  is 
modified  to  read  "coimterfeit  mark 
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(within  the  meaning  of  §  133.21  of  this 
pait)"  in  lieu  of  the  present  "counterfeit 
American  trademark"  text. 

Conclusion 

After  analysis  of  the  comments 
received  and  further  consideration  of 
the  matter.  Customs  has  decided  to 
adopt  the  interim  amendments  to  Part 
133  of  the  Customs  Regulations  with  the 
modification  discussed  above  in  the 
analysis  of  comments.  Further,  to  make 
the  text  of  paragraphs  (a)  and  (b)  of 
§  133.25  read  more  clearly,  the  phrase 
"as  determined  by"  in  paragraph  (b)  is 
replaced  with  the  phrase  "based  on" 
used  in  paragraph  (a),  and  the  term 
"domestic  value"  used  in  paragraph  (a) 
is  inserted  in  paragraph  (b).  Lastly,  the 
authority  citation  of  part  133  is  revised 
to  add  a  specific  authority  citation  for 
new  §  133.25. 

Inapplicability  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866 

Because  these  regulatory  amendments 
reflect  existing  statutory  requirements  or 
merely  implement  interpretations  and 
policies  that  are  already  in  effect  under 
interim  regulations  to  protect  trademark 
owners  and  the  public  from  imported 
merchandise  bearing  a  counterfeit 
trademark,  pursuant  to  the  provisions  of 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
601  et  seq.).  it  is  certified  that  the 
regulations  vrill  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Accordingly, 
the  regulations  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Further,  this  document  does  not  meet 
the  criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

List  of  Subjects  in  19  CFR  Part  133 

Copyrights,  Coimterfeit  goods. 
Customs  duties  and  inspection,  Imports, 
Penalties,  Prohibited  merchandise. 
Reporting  and  recordkeeping 
requirements.  Restricted  merchandise, 
Seiziues  and  forfeitures,  Trademarks, 
Trade  names.  Unfair  competition. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  part  133 
of  the  Customs  Regulations  (19  CFR  part 
133),  is  amended  as  set  forth  below: 

PART  133-TRADEMARKS.  TRADE 
NAMES,  AND  COPYRIGHTS 

1.  The  general  authority  citation  for 
part  133  continues,  and  the  specific 
authority  for  §  133.52  is  revised,  to  read 
as  follows: 


Authority:  17  U.S.C  101,  601.  602. 603;  19 
U.S.C  66, 1624;  31  U.S.C.  9701; 

•  *         •         •         • 

Sections  133.25  and  133.52  also 
issued  under  19  U.S.C  1526; 

•  •        •        *        * 

2.  Section  133.25  is  revised  to  read  as 
follows: 

{133^    CivH  fines  for  tttose  involved  In 
the  Importation  of  counterfeit  trademartt 
goods. 

In  addition  to  any  other  penalty  or 
remedy  authorized  by  law.  Customs 
may  impose  a  civil  fine  on  any  person 
who  directs,  assists  financially  or 
otherwise,  or  aids  and  abets  the 
importation  of  merchandise  bearing  a 
coimterfeit  mark  (within  the  meaning  of 
§  133.21  of  this  part)  as  follows: 

(a)  First  violation.  For  the  first  seizure 
of  such  merchandise,  the  fine  imposed 
shall  not  be  more  than  the  domestic 
value  of  the  merchandise  (see, 

§  162.43(a)  of  this  chapter)  as  if  it  had 
been  genuine,  based  on  the 
manufacturer's  suggested  retail  price  of 
the  merchandise  at  the  time  of  seizure. 

(b)  Second  and  subsequent  violations. 
For  the  second  and  each  subsequent 
seizure  of  such  merchandise,  the  fine 
imposed  shall  not  be  more  than  twice 
the  domestic  value  of  the  merchandise 
as  if  it  had  been  genuine,  based  on  the 
manufacturer's  suggested  retail  price  of 
the  merchandise  at  the  time  of  seizure. 

3.  Section  133.52(c)  is  republished  to 
read  as  follows: 

§133-52    Disposition  of  forfeited 
merchandise. 

•  •        •        •        • 

(c)  Articles  bearing  a  counterfeit 
tmdemark.  Merchandise  forfeited  for 
violation  of  19  U.S.C.  1526  shall  be 
destroyed,  unless  it  is  determined  that 
the  merchandise  is  not  unsafe  or  a 
hazard  to  health  and  the  Commissioner 
of  Customs  or  his  designee  has  the 
written  consent  of  the  U.S.  trademark 
owmer,  in  which  case  the  Commissioner 
of  Customs  or  his  designee  may  dispose 
of  the  merchandise,  after  obliteration  of 
the  trademark  where  feasible,  by: 

(1)  Delivery  to  any  Federal,  State,  or 
local  government  agency  that,  in  the 
opinion  of  the  Commissioner  or  his 
designee,  has  established  a  need  for  the 
merchandise;  or 

(2)  Gift  to  any  charitable  institution 
that,  in  the  opinion  of  the  Commissioner 
or  his  designee,  has  estabUshed  a  need 
for  the  merchandise;  or 

(3)  Sale  at  pubUc  auction,  if  more  than 
90  days  has  passed  since  the  forfeiture 
and  Customs  has  determined  that  no 
need  for  the  merchandise  has  been 
estabUshed  under  paragraph  (c)(1)  or 
(c)(2)  of  this  section. 


Approved:  August  3, 1998. 

Saamel  H.  Banks, 

Acting  Commissioner  of  Customs. 

Dennk  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc  98-25723  Filed  9-24-98;  8:45  am] 

HLLMQCOOE  «2»-a-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

21  CFR  Part  2 
[Doci(MNo.MI«-0417] 

Amandmant  to  Examination  and 
Invaatigation  Sample  Requirements 

AGENCY:  Food  and  E>rug  Administration, 

HHS. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  regarding  the  collection  of 
twice  the  quantity  of  food,  drug,  or 
cosmetic  estimated  to  be  suificient  for 
analysis.  This  action  increases  the  dollar 
amount  that  FDA  will  consider  to 
determine  whether  to  routinely  collect  a 
reserve  sample  of  a  food,  drug,  or 
cosmetic  product  in  addition  to  the 
quantity  sufficient  for  analysis. 
Experience  has  demonstrated  that  the 
current  dollar  amount  does  not 
adequately  cover  the  cost  of  most 
quantities  sufficient  for  analysis  plus 
reserve  samples.  This  direct  final  rule  is 
part  of  FDA's  continuing  efi^ort  to 
achieve  the  objectives  of  the  President's 
"Reinventing  Government"  initiative, 
and  is  intended  to  reduce  the  burden  of 
unnecessary  regulations  on  food,  drugs, 
and  cosmetics  without  diminishing  the 
protection  of  the  public  health. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  pubUshing  a 
companion  proposed  rule  under  FDA's 
usual  procedures  for  notice  and 
comment  to  provide  a  procedural 
framework  to  finaUze  the  rule  in  the 
event  the  agency  receives  any 
significant  adverse  comment  and 
withdraws  this  direct  final  rule. 
DATES:  This  rule  is  effective  February  8, 
1999.  Comments  must  be  received  on  or 
before  December  9, 1998.  If  FDA 
receives  no  significant  adverse 
comments  during  the  specified 
comment  period,  the  agency  intends  to 
pubUsh  a  confirmation  docinnent 
within  30  days  after  the  comment 
period  ends  confirming  that  the  direct 
final  rule  will  go  into  effect  on  February 
8, 1999.  If  the  agency  receives  any 
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significant  adverse  comment,  FDA 
intends  to  withdraw  this  direct  final 
rule  action  by  publication  in  the  Federal 
Register  within  30  days  after  the 
comment  period  ends. 
ADDRESSES:  Submit  written  comments 
on  the  direct  final  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  Km.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  M.  Sheehan,  Office  of 
Regulatory  Affairs  (HFC-230),  Food  and 
Drug  Administration,  12720  Twinbrook 
Pkwy.,  Rockville.  MD  20855,  301-827- 
0412. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Examination  and  investigation 
samples  (§  2.10  (21  CFR  2.10)),  sets  out 
provisions  related  to  the  collection  of  an 
official  sample  for  FDA's  analysis. 
Routinely,  the  FDA  investigator  collects 
the  sample  and  pays  the  owner  of  the 
regulated  food,  drug,  or  cosmetic 
product  either  the  regular  selling  price, 
or,  if  acceptable  to  the  owner,  the 
dealer's  invoice  cost  plus  a  nominal 
charge  (usually  10  to  15  percent)  (see 
Investigations  Operations  Manual, 
January  1998,  ch.  4,  section  416.2,  at 
129).  The  regulations  require  the 
investigator  to  collect  an  extra  amount 
of  the  product  beyond  what  is  needed 
for  analysis,  known  as  a  reserve  sample, 
to  allow  for  additional  analysis  (see 
section  702(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
3720))  and  §  2.10(c)).  Under  most 
circumstances  the  investigator  is  to 
collect  at  least  "twice  the  quantity 
estimated  by  him  to  be  sufficient  for 
analysis  *  *  *." 

One  of  the  few  narrow  exceptions  to 
the  requirement  to  collect  at  least  twice 
the  quantity  estimated  to  be  sufficient 
for  analysis  is  when  the  cost  of  the 
quantity  sufficient  for  analysis  and  the 
reserve  sample  together  exceeds  $50. 
The  decision  whether  to  collect  twice 
the  quantity  sufficient  for  analysis  if  the 
cost  of  that  amount  exceeds  the 
regulatory  amount  (currently  $50)  is 
made  on  a  case-by-case  basis. 

The  current  regulatory  amoimt  as  set 
forth  in  section  2.10(b)(2)  was 
estabhshed  in  1955  as  §  1.700(b)(2)  (21 
CFR  1.700(b)(2))  pubhshed  in  the 
Federal  Register  of  December  20, 1955 
(20  FR  9539).  Section  1.700  was 
reorganized  and  republished  as  section 
2.10,  and  the  regulatory  amount  was 
increased  fi-om  $10  to  $50  in  1977  (see 
42  FR  15559.  March  22, 1977). 

A  regulatory  amount  of  $150  more 
accurately  reflects  an  amount  that 


would  cover  the  cost  of  most  quantities 
sufficient  for  analysis  plus  reserve 
samples.  The  amount  of  $150  is  based, 
in  part,  on  the  Consumer  Price  Index 
(CPI)  from  the  Bureau  of  Labor  and 
Statistics,  Department  of  Commerce.  In 
August  1977,  the  CPI  was  61.2;  in 
August  1996,  the  CPI  was  157.3.  This 
change  represents  an  increase  of 
approximately  157  percent.  Therefore, 
$50  in  1977  is  equivalent  to 
approximately  $128  today.  Considering 
that  the  regulatory  amount  has  changed 
every  20  years,  setting  the  amount  at 
$150  contemplates  that  another  increase 
likely  will  not  occur  for  several  years. 

n.  Rulemaking  Action 

In  the  Federal  Register  of  November 
21, 1997  (62  FR  62466),  FDA  described 
its  procedures  on  when  and  how  FDA 
will  employ  direct  final  rulemaking. 
FDA  believes  that  this  rule  is 
appropriate  for  direct  final  rulemaking 
because  FDA  views  this  rule  as  a 
noncontroversial  amendment  and 
anticipates  no  significant  adverse 
comments.  Consistent  with  FDA's 
procedures  on  direct  final  rulemaking. 
FDA  is  publishing  elsewhere  in  this 
issue  of  the  Federal  Register  a 
companion  proposed  rule  to  amend  the 
existing  §  2.10(b)(2).  The  companion 
proposed  rule  provides  a  procedural 
framework  within  which  the  rule  may 
be  finalized  in  the  event  the  direct  final 
rule  is  withdrawn  because  of  any 
significant  adverse  comment. 

The  FDA  has  provided  a  comment 
period  on  the  direct  final  rule  of  75  days 
after  September  25, 1998.  If  the  agency 
receives  any  significant  adverse 
comment.  FDA  intends  to  withdraw  this 
direct  final  rule  action  by  publication  in 
the  Federal  Register  within  30  days 
after  the  conmient  period  ends.  A 
significant  adverse  comment  is  defined 
as  a  comment  that  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  In  determining  whether  a 
comment  is  sufficient  to  terminate  a 
direct  final  rulemaking,  FDA  will 
consider  whether  the  comment  raises  an 
issue  serious  enough  to  warrant  a 
substantive  response  in  a  notice-and- 
comment  process.  Comments  that  are 
frivolous,  insubstantial,  or  outside  the 
scope  of  the  rule  will  not  be  considered 
significant  or  adverse  under  this 
procedure.  A  comment  recommending  a 
rule  change  in  addition  to  the  rule 
would  not  be  considered  a  significant 
adverse  comment,  unless  the  comment 
states  why  the  rule  would  be  ineffective 
without  additional  change.  In  addition. 


if  a  significant  adverse  comment  applies 
to  part  of  a  rule  and  that  part  can  be 
severed  from  the  remainder  of  the  rule, 
FDA  may  adopt  as  final  those  parts  of 
the  rule  that  are  not  the  subject  of  a 
significant  adverse  comment. 

If  any  significant  adverse  comment  is 
received  during  the  comment  period, 
FDA  will  publish,  within  30  days  after 
the  comment  period  ends,  a  document 
withdrawing  the  direct  final  rule.  If  FDA 
withdraws  the  direct  final  rule,  all 
comments  received  will  be  considered 
under  the  proposed  rule  in  developing 
a  final  rule  under  the  usual 
Administrative  Procedure  Act  notice- 
and-comment  procedures. 

If  FDA  receives  no  significant  adverse 
comments  during  the  specified 
conunent  period.  FDA  intends  to 
publish  a  confirmation  dociunent 
within  30  days  after  the  comment 
period  ends,  confirming  that  the  direct 
final  rule  will  go  into  effect  on  February 
8. 1999. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
direct  final  rule  imder  Executive  Order 
12866.  tmder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  direct  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  This  direct  final 
rule  increases  the  dollar  limit  FDA  uses 
to  determine  whether  a  quantity 
estimated  as  twice  that  which  is 
sufficient  for  analysis  will  routinely  be 
collected.  The  rule  does  not  adversely 
affect  the  owners  of  foods,  drugs,  or 
cosmetics  from  which  samples  are 
collected.  This  direct  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  certifies  that  this 
direct  final  rule  will  not  have  a 
significant  economic  impact  on  a 
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substantial  numlier  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  regulatory 
flexibility  analysis  is  required. 

The  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  annual  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation).  This  direct  final  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  nor  is  it  a  significant 
regulatory  action  imder  the  Unfunded 
Mandates  Reform  Act.  Industry  will 
incur  no  net  costs  as  a  result  of  this 
direct  final  rule. 

IV.  Paperwork  Reduction  Act  of  1995 

This  direct  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

V.  Environmental  Impact 

FDA  has  determined  imder  21  CFR 
25.30(h)  that  this  action  is  of  a  type  that 
does  not  individually  or  ciunulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
enviroiunental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
December  9, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  direct 
final  rule.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  2 

Administrative  practice  and 
procediue.  Cosmetics,  Drugs,  Foods. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  24  CFR  part  2  is 
amended  as  follows: 

PART  2— GENERAL  ADMINISTRATIVE 
RULINGS  AND  DECISIONS 

1.  The  authority  citation  for  21  CFR 
part  2  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  335,  342, 
346a.  348,  351,  352,  355,  357,  360b,  361,  371, 
372,  374;  15  U.S.C.  402,  409. 


2.  Section  2.10  is  amended  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

12.10    Examination  and  investigation 
samples. 

•  •       •       •       • 

(b)  •  •  * 

(2)  The  cost  of  twice  the  quantity  so 
estimated  exceeds  $150. 

•  ••••' 

Dated:  September  11, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination 

[FR  Doc.  98-25358  Filed  9-24-98;  8:45  am] 
SaiMQ  CODE  4160-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  auttwrity  and 
Organization 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  1  to  99,  revised  as  of 
Apr.  1, 1998,  page  42,  §  5.33(c)  was 
inadvertently  removed  and  is  reinstated 
to  read  as  follows: 

5.33    Premarliet  approval  of  a  product  that 
Is  or  contains  a  biologic,  a  device,  or  a 
drug. 

***** 

(c)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER);  and 
the  Directors  of  the  Offices  of  Drug 
Evaluation  I,  H,  m,  IV,  and  V,  Office  of 
Review  Management,  CDER. 

BIUJNOOOOE  160S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
[DoclcetNo.93C-024q 

Listing  of  Color  Additives  Exempt  from 
Certification;  Canthaxanthin; 
Confirmation  of  Effective  Date; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 


efiiective  date  of  April  28, 1998,  for  the 
final  rule  that  appeared  in  the  Federal 
Register  of  March  27, 1998  (63  FR 
14814).  and  amended  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
canthaxanthin  as  a  color  additive  in  the 
feed  of  salmonid  fish  to  enhance  the 
color  of  their  flesh.  FDA  also  is 
correcting  an  inadvertent  error  in  the 
final  rule. 

DATES:  Effective  date  confirmed:  April 
28, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Wallwork,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204- 
0001,  202-418-3078. 

SUPPI.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  27, 1998  (63 
FR  14814),  FDA  amended  21  CFR  part 
73  to  provide  for  the  safe  use  of 
canthaxanthin  as  a  color  additive  in  the 
feed  of  salmonid  fish  to  enhance  the 
color  of  their  flesh. 

FDA  gave  interested  persons  until 
April  27, 1998,  to  file  objections  and 
requests  for  a  hearing,  llie  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore. 
FDA  finds  that  the  final  rule  published 
in  the  Federal  Register  of  March  27, 
1998,  should  be  confirmed. 

In  addition,  in  the  final  rule  appearing 
on  page  14814  in  the  Federal  Rej^er 
of  Friday,  March  27, 1998,  the  following 
correction  is  made: 

On  page  14815,  in  the  first  column,  in 
the  firet  complete  paragraph,  in  line  17, 
the  number  "264"  is  corrected  to  read 
"26.4". 

List  of  Subiects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs. 
Medical  devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321^ 
341, 342, 343. 348, 351, 352,  355,  361,~ 
362,  371,  379e)  and  imder  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  March  27, 1998, 
final  rule.  Accordingly,  the  amendments 
promulgated  thereby  became  effective 
April  28, 1998. 

Dated:  September  17. 1998. 
Williun  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-25640  Filed  9-24-98;  8:45  am) 

HUNQ  CODE  41«0-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Orai  Dosage  Form  New  Animal  Drugs; 
Etodoiac  Tablets  - 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Fort  Dodge 
Animal  Health.  The  NADA  provides  for 
oral  veterinary  prescription  use  of 
etodoiac  tablets  for  the  management  of 
pain  and  inflammation  associated  with 
osteoarthritis  in  dogs. 
EFFECTIVE  DATE:  September  25, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1618. 
SUPPI.EMENTARY  INFORMATION:  Fort 
Dodge  Animal  Health,  A  Division  of 
American  Cyanamid  Co.,  P.O.  Box  1339, 
Fort  Dodge.  lA  50501,  filed  NADA  141- 
108  that  provides  for  oral  veterinary 
prescription  use  of  Etogesic^M  (etodoiac) 
tablets  for  the  management  of  pain  and 
inflammation  associated  with 
osteoarthritis  in  dogs.  The  NADA  is 
approved  as  of  July  22, 1998,  and  the 
regulations  are  amended  by  adding  21 
CFR  520.870  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  21  U.S.C.  360b(c)(2)(F)(i),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  beginning  July  22, 
1998,  because  no  active  ingredient  of 
the  drug,  including  any  ester  or  salt  of 
the  active  ingredient,  has  been 
previously  approved  in  any  other 
application  filed  under  section  512(b)(1) 
of  the  act. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  520.870  is  added  to  read  as 
follows: 

§520.870    Etodoiac 

(a)  Specifications.  Each  tablet 
contains  150  or  300  milligrams  (mg)  of 
etodoiac. 

(b)  Sponsor.  See  053501  in 
§  510.600(c)  of  this  chapter. 

(c)  [Reserved] 

(d)  Conditions  of  use — (1)  Dogs — (i) 
Amount.  10  to  15  mg  per  kilogram  (4.5 
to  6.8  mg/pound)  of  body  weight  per 
day. 

(ii)  Indications  for  use.  For  the 
management  of  pain  and  inflammation 
associated  with  osteoarthritis  in  dogs. 

(iii)  Umitations.  Use  once-a-day. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian. 

(2)  [Reserved] 

Dated:  August  27, 1998. 
Stephen  F.  Sundlof,    - 
Director,  Center  for  Veterinary  Medicine. 
[PR  Doc.  98-25639  Filed  9-24-98;  8:45  am] 
BILUNG  COOE  41MM)1-F 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

Production  or  Disclosure  of  Material  or 
Information 

CFR  Correction 

In  Title  28  of  the  Code  of  Federal 
Regulations,  parts  0  to  42,  revised  as  of 
July  1, 1998,  page  217,  §  16.3  paragraph 
(a),  and  page  234,  §  16.41  paragraphs  (a) 
and  (c)  the  Government  Printing  Office's 
World  Wide  Web  site  is  corrected  to 
read  "http://www.access.gpo.gov/ 
su docs." 

BILLMQ  COOE  ISOfr-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-e8-062  and  CQD  OB-OO-OSZ] 

RIN211&^E47 

Drawbridge  Operations  Regulation; 
Lafourche  Bayou,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  rule;  withdrawal  of 

temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  operation  of 
the  draw  of  the  SRI  vertical  lift  bridge 
across  Lafourche  Bayou,  mile  13.3,  in 
Leeville,  Lafourche  Parish,  Louisiana. 
From  October  5, 1998,  imtil  November 
5, 1998,  the  draw  need  not  open  for 
navigation  from  8  a.m.  imtil  noon  and 
bom  1  p.m.  imtil  6  p.m.  on  Mondays 
and  from  7  a.m.  imtil  7  p.m.  on 
Tuesdays,  Wednesdays,  and  Thursdays. 
Additionally,  the  draw  may  remain 
closed  to  navigation  for  two  48-hour 
periods  on  the  weekends  of  October  10- 
12, 1998,  and  October  17-19, 1998.  This 
temporary  rule  is  issued  to  allow  for  the 
replacement  of  the  electrical  and 
mechanical  components  of  the  bridge. 
The  previous  temporary  rule  published 
on  September  8, 1998,  is  withdrawn. 
DATES:  This  temporary  rule  is  effective 
from  8  a.m.  on  (October  5, 1998  through 
7  p.m.  on  November  5, 1998.  The 
temporary  rule  published  on  September 
8, 1998,  (63  FR  47427)  is  withdrawn. 
ADDRESSES:  All  documents  referred  to  in 
this  notice  will  be  available  for 
inspection  and  copying  at  room  1313  in 
the  Hale  Boggs  Federal  Building  at 
Commander  (ob).  Eighth  Coast  Guard 
District,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Bridge  Administration  Branch  of  the 
Eighth  Coast  Guard  District  maintains 
the  public  docket  for  this  temporary 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION:  On 
September  8, 1998,  a  temporary  rule 
was  published  in  the  Federal  Register 
(63  FR  47427)  requiring  the  draw  of  the 
SR 1  bridge,  mile  13.3,  at  Leeville,  to 
open  on  signal,  except  that;  from  noon 
on  October  5, 1998,  through  noon  on 
November  6, 1998,  the  draw  may  remain 
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closed  to  navigation  continuously  from 
noon  on  Mondays  through  noon  on 
Fridays. 

Following  re-publication  of  the 
temporary  rule  in  the  Local  Notice  to 
Mariners,  several  shrimpers  and 
shipyard  owners  expressed  concerns 
that  the  proposed  bridge  closure  would 
have  an  adverse  economic  hardship  on 
them.  A  meeting  was  held  with  the 
Lafourche  Parish  Port  Authority,  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the 
contractor,  shrimpers,  shipyard  owners, 
and  the  Coast  Guard  to  attempt  to 
modify  the  repair/maintenance  work 
schedule  and  to  make  bridge  operations 
more  responsive  to  the  needs  of 
navigation. 

At  this  meeting,  a  new  schedule  of 
work  that  could  accomplish  the  needed 
maintenance  and  also  would  be  less 
biudensome  on  navigation  interests  was 
agreed  upon.  The  new  schedule  of  work 
requires  that  from  October  5, 1998,  until 
November  5, 1998,  the  bridge  shall  open 
on  signal  except  the  bridge  need  not 
open  for  the  passage  of  vessels  from  8 
a.m.  until  noon,  and  from  1  p.m.  imtil 
6  p.m.  on  Mondays  and  from  7  a.m. 
imtil  7  p.m.  on  Tuesdays,  Wednesdays, 
and  Thursdays.  Additionally,  the  bridge 
need  not  open  for  the  passage  of  vessels 
from  7  a.m.  on  Saturday,  October  10, 
1998,  until  7  a.m.  on  Monday,  October 
12, 1998,  and  from  7  a.m.  on  Satiu-day, 
October  17, 1998,  until  7  a.m.  on 
Monday,  October  19, 1998. 

All  parties  agreed  that  one  or  two 
continuous  48-hour  closures  would  be 
iess  burdensome  on  mariners  if  they 
occurred  on  the  weekends.  While  the 
contractor  expects  to  only  need  one  48- 
hour  closiue,  a  second  48-hour  closure 
is  scheduled  in  case  of  inclement 
weather  or  other  imforeseen  situations 
which  may  keep  the  contractor  from 
working  diuing  the  weekend  of  October 
10-12.  If  the  work  necessitating  the  48- 
hour  closure  is  accompUshed  during  the 
weekend  of  October  10-12, 1998,  the 
bridge  will  be  able  to  open  on  signal  on 
the  weekend  of  October  17-19, 1998. 
Local  Notice  to  Mariners  and  Broadcast 
Notice  to  Mariners  will  provide 
information  on  work  progress  and 
bridge  openings  for  the  weekends  of 
October  10-12, 1998  and  October  17-19, 
1998. 

In  the  event  of  an  approaching 
tropical  storm  or  hvuricane,  work  on  the 
bridge  will  be  discontinued  and  the 
draw  will  return  to  normal  operation. 

The  Coast  Guard  is,  therefore, 
vdthdrawing  the  temporary  rule 
published  on  September  8,  1998, 
ICGD08-98-052]  and  replacing  it  with 
this  new  temporary  operating  schedule 
which  is  less  burdensome  to  navigation. 


In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  for  this 
rule  has  not  been  published,  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal  rule 
making  procedures  would  have  been 
impracticable.  There  was  not  sufficient 
time  to  pubUsh  proposed  rules  in 
advance  of  implementing  the  change  to 
the  bridge  operating  procedures  or  to 
provide  for  a  delayed  effective  date. 

Background  and  Purpose 

The  bridge  has  a  vertical  clearance  of 
40  feet  above  mean  high  water  in  the 
closed-to-navigation  position.  Mean 
high  water  elevation  is  3  feet  above 
Mean  Sea  Level  (MSL).  Navigation  on 
the  waterway  consists  primarily  of 
fishing  vessels,  some  tugs  with  tows  and 
occasional  recreational  craft.  Presently, 
the  draw  opens  on  signal  for  the  passage 
of  vessels.  The  contractor  has  requested 
the  closure  of  the  bridge  to  allow  for  the 
replacement  of  the  electrical  and 
mechanical  components  of  the  bridge 
and  for  the  pulling  of  electric  conduit 
wiring  on  the  bridge.  During  portions  of 
this  repair  work,  scaffolding  may  be 
placed  below  the  bridge  over  the 
navigation  channel  reducing  the 
approved  vertical  clearance  to  less  than 
40  feet  above  mean  high  water.  The 
reduction  in  the  vertical  clearance  will 
be  approximately  4  feet.  Additionally,  if 
a  tropical  storm  or  hurricane  develops 
in  the  Gulf  of  Mexico,  work  will  be 
discontinued  and  the  bridge  returned  to 
normal  operation  for  the  passage  of 
vessel  traffic.  Alternate  routes  are 
available  to  vessel  operators  wishing  to 
enter  the  area.  This  work  is  essential  for 
the  continued  safe  operation  of  the 
vertical  lift  span. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
temporary  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
is  because  vessels  using  the  waterway 
will  be  allowed  to  transit  the  waterway 
outside  of  the  closure  times.  In  a 
meeting  with  representatives  of  those 
mariners  affected  by  the  closure,  it  was 


determined  that  this  schedule  will  allow 
the  contractor  to  complete  the  required 
repairs  to  the  bridge  while  minimizing 
the  effects  on  navigation  interests. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  601  et  seq.,  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
majority  of  commercial  vessels  and 
fishing  vessels  that  normally  transit  the 
bridge  will  still  be  able  to  do  so  beneath 
the  bridge  in  the  closed-to-navigation 
position.  Thus,  the  Coast  Guard  expects 
there  to  be  no  significant  economic 
impact  on  these  vessels.  The  Coast 
Guard  is  not  aware  of  any  other 
waterway  users  who  would  suffer 
economic  hardship  from  being  unable  to 
transit  the  waterway  during  these 
closure  periods.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  temporary  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  etseq. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  conclud^  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation  under 
current  Coast  Guard  CE  #32(e),  in 
accordance  with  Section  2.B.2  and 
Figure  2-1  of  the  National 
Environmental  Protection  Act 
Implementing  Procedures,  COMDTINST 
M16475.1C.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
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Temporary  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is 
temporarily  amending  part  117  Title  33 
Code  of  Federal  Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499: 49  CFR  1.46;  and 
33  CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Effective  8  a.m.  on  October  5, 1998, 
through  7  p.m.  on  November  5, 1998, 

§  117.465  is  amended  by  adding 
paragraph  (g)  to  read  as  follows: 

{11 7.466    Lafourche  Bayou. 

•        •        •        *        * 

(g)  The  draw  of  the  SR  1  bridge,  mile 
13.3,  at  Leeville,  shall  open  on  signal, 
except  as  follows: 

(1)  From  October  5, 1998,  until 
November  5, 1998,  the  draw  need  not 
open  for  the  passage  of  vessels  from  8 
a.m.  until  noon  and  from  1  p.m.  until 

6  p.m.  on  Mondays  and  from  7  a.m. 
until  7  p.m.  on  Tuesdays,  Wednesdays, 
and  Thursdays. 

(2)  The  draw  need  not  open  for  the 
passage  of  vessels  from  7  a.m.  on 
Satvirday,  October  10, 1998,  until  7  a.m. 
on  Monday,  October  12, 1998,  and  from 

7  a.m.  on  Saturday,  October  17, 1998, 
until  7  a.m.  on  Monday,  October  19, 
1998. 

(3)  In  the  event  of  an  approaching 
tropical  storm  or  hurricane,  work  on  the 
bridge  will  be  discontinued  and  the 
draw  will  return  to  normal  operation. 

Dated:  September  17, 1998. 

AX.  Gcrfin,  Jr., 

Captain,  U.S.  Coast  Guard,  Commander,  Bth 
Coast  Guard  Dist.  Acting. 
|FR  Doc.  98-25669  Filed  9-24-98;  8:45  ami 
WLUNG  CODE  4*10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-d00598A:  FRL-6029-1] 
BIN  2070-nAB78 

Glutamic  Add;  Technical  Amendment 
and  Correction  of  Pesticide  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  amendment 

and  correction. 

SUMMARY:  EPA  is  issuing  a  technical 

amendment  to  a  final  rule  and  is 


correcting  the  preamble  to  the  final  rule 
that  established  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biochemical  glutamic  acid  in  or 
on  all  food  commodities,  when  applied 
as  a  plant  growth  and  crop  yield 
enhancer  in  accordance  with  good 
agricultural  practices.  This  exemption 
was  requested  by  Auxein  Corporation. 
DATES:  This  technical  amendment  is 
effective  September  25, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Edward  Allen,  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (751 IW),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460,  Office  location, 
telephone  number,  and  e-mail:  5th  Floor 
CS  #1,  2800  Crystal  Drive,  Arlington, 
VA  22202,  Telephone  No.  (703)  308- 
8699,  e-mail: 

allen.edward@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
January  7, 1998  issue  of  the  Federal 
Register  (63  FR  679)(FRL-5764-4)  the 
Office  of  Pesticide  Programs  issued  a 
final  rule  exempting  the  biochemical 
glutamic  acid  from  the  requirement  of  a 
tolerance  on  all  raw  agricultural 
commodities  when  used  as  a  plant 
growth  enhancer  in  accordance  with 
good  agricultural  practices.  This 
tolerance  was  requested  by  Auxein 
Corporation,  P.O.  Box  27519,  3125 
Sovereign  Drive,  Suite  B,  Lansing,  MI 
48911.  Throughout  the  preamble  to  the 
final  rule  and  in  the  codified  text  (40 
CFR  180.1187),  reference  was  made  to 
"glutamic  acid."  Auxien  Corporation 
has  brought  to  the  Agency's  attention 
that  the  requested  tolerance  was  for 
residues  of  "L-glutamic  acid"  rather 
than  "glutamic  acid."  This  technical 
amendment  corrects  the  preamble  and 
the  codified  text  in  the  January  7, 1998 
final  rule.  Therefore,  in  the  preamble  to 
FR  Doc.  98-359,  published  at  63  FR  679, 
January  7, 1998,  reference  to  "glutamic 
acid"  should  be  changed  to  refer  to  "L- 
glutamic  acid."  The  amendment  to  40 
CFR  180.1187  is  set  forth  below. 

I.  Regulatory  Assessment  Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  imder  the  Paperwork 


Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  imfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  iinless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  govenmients,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
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substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govermnrait  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 
-  In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as'the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  fi-om  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

n.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 


report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Jtegister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 

List  of  Sulqects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reportii^  and  recordkeeping 
requirements. 

Dated:  September  14, 1998. 

Marda  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.1187  [Amended] 

2.  Section  180.1187  is  amended  by 
revising  the  term  "glutamic  add"  to 
read  "Zrglutamic  acid"  wherever  it 
appears  in  §  180.1187. 

[FR  Doc.  98-25632  Filed  9-24-98;  8:45  am] 
BILUNO  CODE  (SeO-SO-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  2560 
Alaska  Occupancy  and  Use 

CFR  Correction 

In  Title  43  of  the  Code  of  Federal 
Regulations,  parts  1000  to  End,  revised 
as  of  Oct.  1, 1997,  Subpart  2567  is 
removed  fi-om  pwges  180  through  185. 

BILUNO  CODE  1SOS-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 
p.D.  0S2798A] 

Fisheries  of  the  Excluohre  Economic 
Zone  Off  Alaslca;  Community 
Development  Quota  ProgiBm; 
Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Correction  of  partial  approval  of 
the  Community  Development  Plsms  for 
Multispecies  Groundfish  and  Prohibited 
Species  for  the  years  1998  through  2000. 

SUMMARY:  This  document  contains  a 

correction  to  a  partial  approval  of 

Community  Development  Plans  (CDPs) 

(I.D.  082798A)  that  was  published  on 

Wednesday,  September  16, 1998  (63  FR 

49501). 

DATES:  Partial  approval  of  the  (CEH^s)  is 

effective  September  16, 1998. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Sally  Bibb,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  that  is  the  subject  of  this 
correction  partially  approved  the 
recommendations  made  by  the  State  of 
Alaska  for  the  1998  through  2000 
multispecies  groundfish  and  prohibited 
species  CDPs  imder  the  Western  Alaska 
Community  Development  Quota 
Program. 

Need  fen-  Correction 

As  published,  the  partial  approval 
contained  an  incorrect  date. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  16, 1998,  of  the  partial 
approval  (I.D.  082798A),  which  was  the 
subject  of  FR  Doc.  98-24725,  is 
corrected  as  follows: 

On  page  49501,  in  the  second  column, 
"DATES"  is  corrected  to  read  as  follows; 

DATES:  Partial  approval  of  the  CDPs 
is  effective  September  16, 1998. 

Dated:  September  22, 1998. 
Brace  C  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries  J^ational  Marine  Fisheries  Sennce. 
(FR  Doc  98-25728  Filed  9-24-98;  8:45  am] 
nUJNQCOOE  3S10-22-F 


51304 


Proposed  Rules 


Federal  Register 

Vol.  63,  No.  186 

Friday,  September  25,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[DocliM  Number  EE-08) 

10  CFR  Part  430 

Workshop  Regarding  Water  Heater 
Energy  Efficiency  Standards, 
Preliminary  Analysis 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  workshop. 

summary:  The  Department  of  Energy 
(the  Department  or  EXDE)  will  hold  an 
informal  public  workshop  to  discuss  the 
preliminary  results  from  the  engineering 
and  life-cycle  cost  analyses  for  the 
proposed  water  heater  energy  efficiency 
standards.  DOE  will  also  present  and 
discuss  its  methods  for  analyzing  the 
impacts  of  energy  efficiency  standards 
on  manufacturers,  the  national  energy 
savings,  environmental  and  consumer 
sub-group  analyses,  and  the  impacts  of 
energy  efficiency  standards  on  utilities. 
DATES:  The  public  workshop  will  be 
held  on  Monday,  November  9, 1998, 
from  9:00  a.m.  until  4:30  p.m.,  and 
Tuesday,  November  10, 1998,  from  8:30 
a.m.  until  12:15  p.m. 
ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-245, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

Written  comments  are  welcome. 
Please  submit  10  copies  (no  faxes)  and, 
if  possible,  a  computer  diskette 
(WordPerfect  6.1)  to:  Ms.  Brenda 
Edwards-Jones,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  "Energy 
Conservation  Program  for  Consiuner 
Products:  Water  Heater  Efficiency 
Standards,  Docket  No.  EE-98-",  EE-43, 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0121. 
Telephone:  (202)  586-2945. 

Copies  of  the  transcript  of  the  public 
workshop,  public  comments  received. 


and  this  notice  may  be  read  (or  copied) 
at  the  Freedom  of  information  Reading 
Room,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-190, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-3142, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Logee  EE-43,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585-0121,  (202) 
586-9138,  e-mail: 
terry.logee@ee.doe.gov;  or  Eugene 
Margolis,  Esq.,  GC-72,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
1000  Independence  Avenue,  SW. 
Washington,  DC  20585,  (202)  586-9507. 
e-mail:  eugene.margolis@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  is  preparing 
engineering  and  economic  analyses  to 
support  a  revised  Notice  of  Proposed 
Rulemaking  for  Water  Heater  Energy 
Efficiency  Standards  imder  the 
authority  of  the  Energy  Policy  and 
Conservation  Act  (EPCA).  42  U.S.C. 
6295(e).  Previously,  the  Department 
issued  a  Notice  of  Proposed  Rulemaking 
on  March  4. 1994,  59  FR  10465. 

This  workshop  will  provide 
opportimities  for  interested  parties  to 
discuss  the  results  of  the  revised 
engineering  and  Ufe-cycle  cost  analyses 
to  support  water  heater  energy 
efficiency  standards.  These  revised 
analyses  use  commercially  available 
spreadsheet  software  and  can  be 
customized  so  that  stakeholders  may 
run  "what  if  scenarios  with  their  own 
data  and  assumptions.  The  revised 
analyses  also  incorporate  current 
manufacturing  cost  and  price  data  for 
each  design  option,  information  on 
household  demographics  from  the  1992 
Residential  Energy  Consumption  Survey 
and  special  cost  data  from  expert 
consultants  hired  by  the  Etepartment's 
contractors. 

The  E)epartment  will  also  be 
presenting  and  discussing  its  proposed 
method  for  analyzing  the  impacts  of 
energy  efficiency  standards  on 
manufacturers.  This  is  a  revised  analysis 
using  the  Government  Regulatory 
Impact  Model  (GRIM)  also  implemented 
on  a  commercially  available  spreadsheet 
software  program.  The  GRIM  is  a  cash 
flow  model  that  assesses  the  changes  in 
industry  cash  flow  resulting  from 
proposed  changes  in  energy  efficiency 


standards.  In  order  to  complete  the 
analysis,  manufacturer  interviews  will 
need  to  be  conducted. 

DOE  is  particularly  interested  in 
determining  whether  its  proposal  for 
confidential  interviews  with  individual 
manufacturers  will  be  acceptable. 
During  these  interviews  the  DOE 
contractor,  a  representative  from  Arthur 
D.  Little,  will  present  the  spreadsheet 
results  of  a  strawman  GRIM  analysis. 
The  company  being  interviewed  will  be 
asked  qualitative  and  quantitative 
questions  regarding  the  strawman 
analysis  that  will  indicate  the  extent 
and  nature  of  any  impacts  on  the 
individual  manufacturer.  These 
questions  will  be  coordinated  with  and 
approved  by  the  Department  of  Justice. 

DOE  will  also  present  and  discuss  its 
proposed  methods  for  analyzing  the 
national  energy  savings,  including  fuel 
switching  scenarios,  environmental, 
utility,  and  consumer  sub-group 
impacts.  DOE's  contractor,  Lawrence 
Berkeley  National  Laboratory,  has 
convened  a  fuel  switching  working 
group  to  evaluate  forecast  algorithms, 
fuel  switching  scenarios,  and  data 
sources.  This  working  group  is  made  up 
of  invited  individuals  from  gas  and 
electric  utilities,  utility  associations. 
State  energy  offices,  environmental 
advocates,  research  organizations,  etc. 
EXDE  plans  to  analyze  the  impacts  on 
consimier  sub-groups  by  income  levels. 
Environmental  and  utility  impacts  will 
be  analyzed  using  the  National  Energy 
Modeling  System  (NEMS)  from  the 
Energy  Information  Administration 
(EIA).  NEMS  will  be  modified  to  extend 
its  forecast  capability  to  30  years  and  to 
allow  the  use  of  the  EIA's  Residential 
Energy  Consumption  Survey 
demographic  data  with  respect  to  water 
heaters. 

At  the  workshop,  the  Department  is 
particularly  interested  in  receiving 
comments  and  views  of  interested 
parties  concerning:  (1)  the  analysis 
methodologies,  (2)  the  results  from  the 
engineering  and  life-cycle  cost  analyses, 
and  (3)  DOE's  assimiptions  regarding 
the  costs  of  designs  that  will  prevent 
ignition  of  flammable  vapors  and  costs 
of  venting  for  gas  water  heaters.  The 
Department  encourages  those  who  wish 
to  participate  in  the  workshop  to  obtain 
the  preliminary  Technical  Support 
Dociunent  finm  the  internet  (see  the 
address  above)  and  to  make 
presentations  that  address  its  contents. 
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Woricshop  participants  need  not  limit 
their  statements  to  those  topics, 
however.  The  Department  is  interested 
in  receiving  views  concnning  other 
issues  that  participants  believe  would 
affect  the  Proposed  Rule  for  Energy 
Efficiency  Standards  for  Residential 
Water  Heaters. 

The  workshop  will  be  conducted  in 
an  informal,  conference  style.  A  coiut 
reporter  will  be  present  to  record  the 
minutes  of  the  meeting.  There  shall  be 
no  discussion  of  proprietary 
information,  costs  or  prices,  market 
shares,  or  other  commercial  matters 
regulated  under  antitrust  law.  The 
Department  may  use  a  professional 
facilitator  to  conduct  the  workshop. 

After  the  manuCacturer  interviews  are 
completed  and  the  draft  manufactiuing 
impacts  analysis  is  JSnished,  the 
Department  will  issue  a  final  technical 
support  document  to  present  the  results. 
The  national  energy  savings,  consumef 
sub-group,  environmental,  and  utility 
analyses  will  also  be  presented  in  the 
final  technical  support  docummt.  The 
Department  will  invite  comments  on  the 
final  technical  support  document  and 
the  analyses  used.  If  you  would  like  to 
receive  the  technical  support  document, 
or  be  added  to  the  DOE  mailing  Ust  to 
receive  futiue  notices  and  information 
regarding  the  water  heater  energy 
efficiency  standards  rulemaking,  please 
contact  Ms.  Brenda  Edwards-Jones. 
(202)  586-2945. 

Issued  in  Washington,  DC,  on  September 
21, 1998. 
DanW.Reicher. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc  98-25687  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  561 
[No.08-05] 
RIN  1S60-AB28 

Consumer  Credit  Classified  as  a  Loss, 
Slow  Consumer  Credit  and  Slow  Loans 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  to 
delete  its  regulatory  definitions  of 
"consiuner  credit  classified  as  a  loss," 
"slow  consumer  credit,"  and  "slow 
loans."  These  definitions  are  not 
necessary  for  the  interpretation  of  any 
OTS  regulation  and  may  conffict  with 
proposed  guidance  recently  issued  by 


the  Federal  Financial  Institutions 
Examination  Council  (FFIEC). 
DATES:  Comments  must  be  received  on 
or  before  October  26, 1998. 
ADDRESSES:  Send  comments  to  Manager. 
Dissemination  Branch.  Records 
Management  and  Information  Policy. 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW.,  Washington.  DC  20552. 
Attention  Docket  No.  98-95.  Hand 
deliver  comments  to  1700  G  Street,  NW. 
bom  9:00  A.M.  to  5:00  P.M.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Number  (202)  906-7755  or  (202) 
906-6956  (if  the  comment  is  over  25 
pages).  Send  e-mails  to 
public.info@ots.trea8.gov  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  1700  G  Street.  NW.,  fitim 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
William  Magrini.  Senior  Project 
Manager.  Supervision  Policy,  (202/906- 
5744)  or  Vem  McKinley,  Senior 
Attorney  (202/906-6241),  Regulations 
and  Legislation  Division,  Office  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  1700  G  SUeet.  N.W., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

IntniductiDn 

The  OTS  is  proposing  to  delete  its 
regulatory  definitions  of  "consumer 
credit  classified  as  a  loss,"  "slow 
consumer  credit,"  and  "slow  loans." 
These  definitions  are  not  necessary  for 
the  interpretation  of  any  OTS  regulation 
and  may  conffict  with  proposed 
guidance  recenUy  issued  by  the  Federal 
Financial  Institutions  Examination 
Coimcil  (FFIEC). 

Consomer  Credit  Classified  as  a  Lon — 
§561.13 

Slow  Consumer  Credit— §  561.47 

Consumer  credit  is  credit  extended  to 
individuals  for  personal,  family  or 
household  purposes.  See  12  CFR  561.12. 
Currentiy.  "consumer  credit  classified 
as  a  loss"  is  defined  as  closed-end 
consiuner  credit  that  is  delinquent  120 
days  or  more  (five  monthly  payments  or 
more)  and  open-end  consumer  credit 
that  is  delinquent  180  days  or  more 
(seven  zero  billing  cycles  or  more).  See 
12  CFR  561.13.  OTS  regulations  define 
"slow  consumer  credit"  as  closed-end 
consumer  credit  that  is  delinquent  for 
90  to  119  days  (four  monthly  payments) 
and  open-end  consumer  credit  that  is 
delinquent  for  90  to  179  days  (four  to 
six  zero  billing  cycles).  See  12  CFR 
561.47.  Both  definitions  provide  that  a 
payment  of  90  percent  or  more  of  the 
contractual  payment  is  considered  to  be 


a  full  payment,  and  state  that  a  loan  is 
not  considered  to  be  slow  or  a  loss  if  an 
association  can  clearly  demonstrate  that 
repayment  will  occur  regardless  of 
delinquency  status. 

Neither  of  these  terms  is  used  in  any 
other  OTS  regulation.  The  OTS, 
however,  has  issued  guidance 
instructing  examiners  to  follow  these 
provisions  when  classifying  closed-end 
and  open-end  consiuner  credit.  Slow 
credits  are  presumed  Substandard  and 
consumer  credit  classified  as  a  loss  is 
presumed  a  Loss,  subject  to 
management  providing  documentation 
that  such  an  adverse  classification  is  not 
warranted.'        

Recently,  the  FFIEC  sought  public 
comment  on  its  proposed  Uniform 
Retail  Credit  Classification  Policy 
("Uniform  Classification  Policy"),  a 
supervisory  policy  used  by  the  federal 
banking  agencies  for  the  uniform 
classification  of  retail  credit  loans  of 
financial  institutions.^  The  banking 
agencies  are  considering  two  possible 
options  for  the  classification  of  open- 
end  and  closed-end  retail  loans.  Under 
both  options,  open-end  and  closed-end 
retail  loans  that  are  past  due  90  days 
from  the  contractual  due  date  would  be 
classified  as  Substandard.  Under  the 
firat  option,  open-end  and  closed-end 
retail  loans  would  be  charged  off  when 
they  are  past  due  150  days  or  more. 
Under  the  second  option,  oi>en-end 
retail  loans  would  be  chaiged  off  at  180 
days,  and  closed-end  retail  loans  would 
be  charged  off  at  120  days.  The 
proposed  Uniform  Qassffication  Policy 
also  addresses  the  treatment  of  partial 
payments.  Like  the  OTS  definition,  the 
proposed  Uniform  Classification  Policy 
would  consider  a  payment  of  90  percent 
or  more  of  the  contract  to  be  a  full 
payment.  However,  the  proposed  policy 
also  permits  an  institution  to  aggregate 
payments  and  give  credit  for  any  partial 
payments  received.^ 

As  noted  above,  the  terms  "consiuner 
credit  classified  as  a  loss"  and  "slow 
consumer  credit"  are  not  used  anywhere 
else  in  OTS  regulations.  Moreover,  if  the 
first  option  of  the  Uniform  Qassification 
Pohcy  is  adopted  as  proposed,  the  OTS 
definitions  of  consumer  credit  classified 
as  a  loss  and  slow  consumer  credit 
would  conffict  with  the  uniform 
interagency  guidance.  Accordingly,  OTS 
is  proposing  to  delete  §§  561.13  and 
561.47.  The  OTS.  however,  solicits 
comment  on  whether  these  terms 
should  be  retained  but  revised  to 


■  Thrift  ActiritiM  Handbook.  Section  260, 
Clatsincation  of  Asaett. 

3  63  FR  36403  (July  6, 1998). 

'  The  policy  also  addresses  charge  off  policies  for 
bankruptcies,  fraud  or  deceased  accounts,  and  other 
issue*. 
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conform  to  the  final  FFIEC  Uniform 
Classification  Policy. 

Slow  Loans— §  561.48 

Existing  §  561.48  defines  slow  loans 
with  respect  to  loans  that  are  issued  on 
the  seciuity  of  a  home.*  The 
classification  of  a  loan  as  a  slow  loan  is 
based  on  a  variety  of  factors,  including 
how  long  the  loan  is  contractually 
delinquent,  how  seasoned  the  loan  is, 
whether  taxes  are  due  and  impaid,  and 
whether  its  terms  have  been  modified  or 
the  loan  has  been  refinanced  due  to 
delinquency. 

The  term  slow  loan  is  not  used 
elsewhere  in  the  OTS  regulations. 
However,  the  OTS  has  issued  guidance 
to  its  examiners  indicating  that  all  slow  . 
mortgage  loans  are  presumed  to  be 
Substandard.^  The  OTS  is  proposing  to 
delete  this  definition  from  the  Code  of 
Federal  Regulations  because  it  is  not 
necessary  to  the  interpretation  of  any 
other  regulation. 

Executive  Order  12866 

OTS  has  determined  that  this 
proposed  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  OTS  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  would 
merely  delete  unnecessary  definitions 
from  OTS  regulations.  This  change 
should,  therefore,  reduce  the  burden  of 
complying  with  regulations  for  all 
institutions,  including  small 
institutions. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 


*  12  CFR  541.14  ("Home"  means  real  estate 
comprising  a  single- family  dwelling  or  dwelling 
unit  for  four  or  fewer  bmilies  in  the  aggregate.) 

'Thrift  Activities  Handbook,  Section  260. 
Classification  of  Assets. 


As  discussed  above,  this  proposed  rule 
would  reduce  regulatory  burden  by 
eliminating  unnecessary  regulations. 
OTS  has,  therefore,  determined  that  the 
efiiect  of  the  proposed  rule  will  not 
result  in  expenditures  by  State,  local,  or 
tribal  governments  or  by  the  private 
sector  of  $100  million  or  more. 
Accordingly.  OTS  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  regulatory 
alternatives  considered. 

List  of  Subjects  in  12  CFR  Part  561 

Savings  associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  part 
561,  chapter  V,  title  12,  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  561— DEFINITIONS 

1.  The  authority  citation  for  part  561 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a. 

§$561.13,561.47,561.48    [Removed] 

2.  Sections  561.13,  561.47  and  561.48 
are  removed. 

Dated:  September  21, 1998. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 
(FR  Doc.  98-25663  Filed  9-24-98;  8:45  am] 

BILUNG  COOE  fl720-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AlrsfMce  Docket  No.  98-ASW-31] 

Revision  of  Class  D  Airspace;  Dallas 
NAS,  Dallas,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
withdrawal. 

summary:  This  action  withdraws  the 
notice  of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
June  9, 1998,  which  proposed  to  revise 
Class  D  airspace  at  Dallas  Naval  Air 
Station  (NAS),  Dallas,  TX.  The  NPRM 
proposed  to  provide  Class  D  airspace, 
controlled  airspace  extending  upward 
from  the  siu-face  to  and  including  3,000 
feet  mean  sea  level  (MSL),  in  the 
vicinity  of  Grand  Prairie  Municipal 
Airport,  Grand  Prairie,  TX.  Upon 
reevaluation,  the  FAA  has  determined 
that  the  proposed  airspace  revision 
would  adversely  affect  the  traffic  flow  at 
Dallas/Fort  Worth  International  (DFW), 


Dallas  Love,  and  Arlington  airports, 
causing  imnecessary  delays. 
Accordingly,  the  NPRM  is  withdrawn. 

DATES:  The  notice  of  proposed 
rulemaking  published  at  63  FR  31384  is 
withdrawn  on  September  25. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Federal 
Aviation  Administration,  Southwest 
Region.  Fort  Worth,  TX  76193-0530; 
telephone  817-222-5593. 

SUPPLEMENTARY  INFORMATION:  On  June  9. 
1998  (63  FR  31384).  an  NPRM  was 
published  in  the  Federal  Register 
proposing  to  revise  Class  D  airspace  at 
Dallas  NAS,  Dallas,  TX.  The  intended 
effect  of  the  NPRM  was  to  provide  Class 
D  airspace,  controlled  airspace 
extending  upward  bom  the  siirface  to 
and  including  3,000  feet  MSL.  at  Grand 
Prairie  Municipal  Airport.  Grand 
Prairie.  TX.  Upon  reevaluation,  the  FAA 
has  determined  that  the  proposed 
airspace  revision  would  adversely  affect 
the  traffic  flow  at  DFW,  Dallas  Love,  and 
Arlington  airports,  causing  imnecessary 
delays.  Accordingly,  the  NPRM 
published  in  the  Federal  Register  on 
J\me  9, 1998,  is  withdrawn.  Since  this 
action  only  withdraws  an  NPRM,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  imder  Executive 
Order  12866,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979). 

Wididrawal  of  Notice  of  Proposed 
Rulemaking 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Airspace 
Docket  No.  98-ASW-31.  as  published  in 
the  Federal  Register  on  June  9, 1998  (63 
FR  31384).  is  withdrawn. 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

Issued  in  Fort  Worth,  TX,  September  14, 
1998. 

Albert  L  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc  98-25747  Filed  9-24-98;  8:45  am] 
BILUNQ  COOE  4S10-13-M 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  295 

[Dodwt  No.  9e0717184-«184-011 

RIN0603-AB48 

Advance  Technology  Program 

agency:  National  Institute  of  Standards 
and  Technology,  Technology 
Administration,  Conunerce. 
action:  Notice  of  proposed  rulemaking; 
Request  for  comments. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  requests 
comments  on  proposed  revisions  to  the 
regulations  which  implement  the 
Advanced  Technology  Program  (ATP). 
Changes  proposed  today  include 
modification  of  the  ATP  evaluation 
criteria  and  weights  for  project  selection 
and  clarify  other  sections  of  the  rule. 
These  changes  strengthen  the 
fundamental  mission  of  the  ATP:  For 
Government  to  work  in  partnership  with 
industry  to  foster  the  development  and 
board  dissemination  of  challenging, 
high-risk  technologies  that  offer  the 
potential  for  significant,  broad-based 
economic  benefits  for  the  nation. 
DATES:  Comments  on  the  proposed 
program  must  be  received  no  later  than 
October  26. 1998. 

ADDRESSES:  Comments  on  the  proposed 
rulemaking  must  be  submitted  in 
writing  to:  Advanced  Technology 
Program  Rule  Comments,  National 
Institute  of  Standards  and  Technology. 
Room  A333.  Administration  Building, 
Gaitherbiug,  MD  20899-0001. 
FOR  FURTHER  INFORMATKM  CONTACT: 
To  receive  additional  program 
information,  contact  Barbara  Lambis  at 
301-975-4447. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  is  today  proposing  changes 
to  the  operating  procedures  of  the 
Advance  Technology  Program  foimd  at 
part  295  of  Title  15  of  the  Code  of 
Federal  Regulations.  These  changes 
strengthen  the  fundamental  mission  of 
the  ATP:  For  Government  to  work  in 
partnership  with  industry  to  foster  the 
development  and  broad  dissemination 
of  challenging,  high-risk  technologies 
that  offer  the  potential  for  significant, 
board-based  economic  benefits  for  the 
nation  Such  a  unique  government- 


industry  research  partnership  fosters 
dramatic  gains  in  existing  industries, 
accelerates  the  development  of  emerging 
or  enabling  technologies  leading  to 
revolutionary  new  products,  industrial 
processes  and  services  for  the  world's 
markets,  and  helps  spawn  new 
industries  of  the  21st  centiuy.  The 
proposed  changes  protect  the 
fundamental  strengths  of  the  ATP, 
especially  the  requirement  that  the  ATP 
continue  to  be  a  wholly  merit-driven 
program  based  on  peer  review.  These 
changes  are  reflected  in  proposed 
amendments  to  the  regulation  contained 
in  this  Notice: 

•  Section  295.2,  Definitions,  is 
proposed  to  be  modified  to  add  a 
de&iition  of  "company"  for  clarity;  to 
revise  the  definition  of  "industry-led 
joint  research  and  development 
venture"  for  clarity;  and  to  remove  the 
definition  of  "joint  research  and 
development  venture"  or  "joint 
venture"  which  is  already  included  in 
the  ATP  status. 

•  Section  295.4,  The  selection 
process,  is  proposed  to  be  modified  to 
eliminate  funding  to  assist  proposers  in 
overcoming  any  organizational 
deficiencies  because  the  adequacy  of  the 
organizational  structure  is  one  of  the 
ATP  selection  criteria. 

•  Section  295.6  Criteria  for  selection, 
is  proposed  to  be  modified  to  place 
equal  emphasis  on  the  technical  and 
economic  merits  of  a  proposal  in 
accordance  with  the  purpose  of  the 
Program. 

•  Redesignated  §295.11,  NIST 
technical  and  educational  services  for 
ATP  recipients,  is  proposed  to  be 
modified  to  add  educational  services  to 
be  provided  to  APT  recipients. 

•  Section  295.21,  qualifications  of 
proposers,  is  proposed  to  be  modified  to 
state  that  for  joint  ventiires,  costs  will 
only  be  allowed  after  the  execution  of 
the  joint  ventiu-e  agreement  and 
approval  by  NIST. 

•  Also,  a  number  of  administrative 
and  clerical  changes  are  proposed  to  be 
implemented  to  part  295  Sections  5,  7, 
8,  and  24  for  consistency  and  clarity  and 
removal  of  Sections  10  and  11  which  are 
operational  procedures  unnecessary  for 
inclusion  in  a  regiUation. 

Request  for  Comments 

The  National  Institute  of  Standards 
and  Technology  requests  comments  on 
the  draft  revisions  to  regulations  found 
at  15  CFR  part  295,  implementing  the 
Advanced  Technology  Program,  which 


are  included  in  this  notice.  Persons 
interest  in  commenting  on  the  proposed 
program  should  submit  their  comments 
in  writing  to  the  above  address.  All 
comments  received  in  response  to  this 
notice  will  become  part  of  the  public 
record  and  will  be  avedlable  for 
inspection  and  copying  in  the 
Commerce  Department's  Central 
Reference  and  Records  Inspection 
Facility,  Herbert  Hoover  Building,  Room 
6020. 14th  Street  between  E  Street  and 
-Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Additional  Information 

Executive  Oder  12866 

This  rule  has  been  determined  to  be 
significant  imder  section3(f)  of 
Executive  12866. 

Exectuvie  Order  12612 

this  rule  does  not  contain  policies 
with  Fedoalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

Regualtory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy.  Small 
Business  Administration,  that  this  rule, 
if  promulgated,  will  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  entities.  (5 
U.S.C.  605(b)).  This  is  because  there  are 
only  a  small  number  of  awardees  and 
thus  only  a  small  niunber  of  awards  will 
be  given  to  small  businesses. 
Specifically,  based  on  past  experience 
and  currentiy  foreseen  budgets,  the  ATP 
would  expect  to  receive  only  a  few 
himdred  proposals  annually  from  small 
businesses,  and  from  these,  to  make 
under  100  awards.  Seeking  ATP  funding 
is  entirely  volimtary. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection-of-information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
unless  that  collection  of  information 
displays  a  currentiy  valid  Office  of 
Management  and  Budget  (OMB)  control 
nimiber. 

This  proposed  rule  contains 
collection  of  information  requirements 
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subject  to  review  and  approval  by  the 
OMB  under  the  Paperwork  Reduction 
Act  (PRA).  The  collection  of  information 
requirement  applies  to  persons  seeking 
financial  assistance  under  the  Advanced 
Technology  Program  as  well  as 
reporting  requirements  if  financial 
assistance  is  granted.  The  collection  of 
information  requirements  have  been 
approved  under  OMB  control  Number 
0693-0009  and  0651-0032.  However, 
due  to  the  proposed  revisions  to  the 
criteria  for  selection  of  AT?  proposals, 
the  collection  of  information 
requirement  contained  in  the  proposed 
rule  is  being  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3507  of  the  Paperwork 
Reduction  Act.  The  public  reporting 
burden  per  respondent  for  the  collection 
of  information  contained  in  this  rule  is 
estimated  to  range  between  20  and  30 
hours  per  submission  and  3  hours 
annually  for  recipients  of  financial 
assistance  to  provide  monitoring 
reports.  This  estimate  includes  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniormation. 
Comments  are  requested  concerning: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  accuracy  of  NlST's  burden  estimate; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  must  be  received  no  later 
than  October  26, 1998  and  addressed  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503  (Attn: 
Desk  Officer  for  NIST);  and  to  Barbara 
Lambis,  Room  A333,  Administration 
Building,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  affect 
the  quality  of  the  hiunan  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  under  the 
National  Environmental  Policy  Act  of 
1969. 

Executive  Order  12372 

Executive  Order  12371 
"Intergovernmental  Review  of  Federal 


Programs"  does  not  apply  to  this 
program. 

List  of  Subjects  in  15  CFR  Part  295 

Inventions  and  Patents,  Laboratories, 
Research  and  Development,  Science  and 
Technology. 

Dated:  September  18, 1998. 
Robert  E  Hebner, 

Acting  Deputy  Directory,  National  Institute 
of  Standards  and  Technology. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  title  15,  part  295  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  295— ADVANCED  TECHNOLOGY 
PROGRAM 

1.  The  authority  citation  for  part  295 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  278n. 

2.  Section  295.2  is  amended  by 
removing  paragraph  (j),  redesignating 
paragraphs  (b)  through  (i)  as  paragraphs 
(c)  through  (j),  and  adding  new 
paragraph  (b)  to  read  as  follows: 

*  •        *        •        • 

(b)  The  term  "company"  means  a  for- 
profit  organization,  including  sole 
proprietors,  partnerships,  or 
corporations. 

•  *        *        •        • 

3.  The  newly  redesignated  paragraph 
(i)  is  revised  as  follows: 

***** 

(i)  The  term  industry-led  joint 
research  and  development  venture  or 
joint  venture  means  a  business 
arrangement  that  consists  of  two  or 
more  separately-owned,  for-profit 
companies  that  perform  research  and 
development  in  the  project;  control  the 
joint  venture's  membership,  research 
directions,  and  funding  priorities;  and 
share  total  project  costs  with  the  Federal 
government.  The  joint  venture  may 
include  additional  companies, 
independent  research  organizations, 
imiversiUes,  and/or  governmental 
laboratories  (other  than  NIST)  which 
may  or  may  not  contribute  funds  (other 
than  Federal  funds)  to  the  project  and 
perform  research  and  development.  A 
for-profit  company  or  an  independent 
research  organization  may  serve  as  an 
Administrator  and  perform 
administrative  tasks  on  behalf  of  a  joint 
venture,  such  as  handling  receipts  and 
disbursements  of  funds  and  making 
antitrust  filings.  The  following  activities 
are  not  permissible  for  ATP  funded  joint 
ventures: 

(1)  Exchanging  information  among 
competitors  relating  to  costs,  sales, 
profitability,  prices,  marketing,  or 
distribution  of  any  product,  process,  or 


service  that  is  not  reasonable  required  to 
conduct  the  research  and  development 
that  is  the  purpose  of  such  venture; 

(2)  Entering  into  any  agreement  or 
engaging  in  any  other  conduct 
restricting,  requiring,  or  otherwise 
involving  the  production  or  marketing 
by  any  person  who  is  a  party  to  such 
joint  venture  of  any  product,  process,  or 
service,  other  than  the  production  or 
marketing  of  proprietary  information 
developed  through  such  venture,  such 
as  patents  and  trade  secrets;  and 

(3)  Entering  into  any  agreement  or 
engaging  in  any  other  conduct: 

U)  To  restrict  or  require  the  sale, 
licensing,  or  sharing  of  inventions  or 
developments  not  developed  through 
such  venture,  or 

(ii)  To  restrict  or  require  participation 
by  such  party  in  other  research  and 
development  activities,  that  is  not 
reasonably  required  to  prevent 
misappropriation  of  proprietary 
information  contributed  by  any  person 
who  is  a  party  to  such  venture  or  of  the 
results  of  such  venture. 
***** 

4.  Section  295.4  is  revised  to  read  as 
follows: 

S  295.4   The  setoction  process. 

(a)  The  selection  process  for  awards  is 
a  raultl-step  process  based  on  the 
criteria  Usted  in  §  295.6.  Source 
evaluation  boards  (SEB)  are  established 
to  ensure  that  all  proposals  receive 
careful  consideration.  In  the  first  step, 
called  "preliminary  screening," 
proposals  may  be  eliminated  by  the  SEB 
that  do  not  meet  the  requirements  of 
this  rule  or  the  annual  Federal  Register 
Program  announcement.  Typical  but  not 
exclusive  of  the  reasons  for  eliminating 
a  proposal  at  this  stage  is  that  the 
proposal  is  deemed  to  have  serious 
deficiencies  in  either  the  technical  or 
business  plan;  Involves  product 
development  rather  than  high  risk  R&D; 
is  not  Industry-led;  is  significantly 
overprices  or  underpriced  given  the 
scope  of  the  work;  does  not  meet  the 
requirements  set  out  in  the  notice  of 
availability  of  funds  Issued  pursuant  to 
§  295.7;  or  does  not  meet  the  cost 
sharing  requirement.  NIST  will  also 
examine  proposals  that  have  been 
submitted  to  a  previous  competition  to 
determine  whether  substantive  revisions 
have  been  made  to  the  earlier  proposal, 
and.  If  not,  may  reject  the  proposal. 

(b)  In  the  second  step,  referred  to  as 
the  "technical  and  business  review," 
proposals  are  evaluated  imder  the 
criteria  foimd  in  §  295.6.  Proposals 
judged  by  the  SEB  after  considering  the 
technical  and  business  evaluations  to 
have  the  highest  merit  based  on  the 
selection  criteria  receive  further 
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consideration  and  are  referred  to  as 
"semifinalists." 

(c)  In  the  third  step,  referred  to  as 
"selection  of  finalists,"  the  SEB 
prepares  a  final  ranking  of  semifinalist 
proposals  by  a  majority  vote,  based  on 
the  evaluation  criteria  in  §  295.6.  During' 
this  step,  the  semifinalist  proposers  will 
be  invited  to  an  oral  review  of  their 
proposals  with  NIST,  and  in  some  cases 
site  visits  may  be  required.  Subject  to 
the  provisions  of  §  295.6,  a  list  of  ranked 
finalists  is  submitted  to  the  Selecting 
Official. 

(d)  In  the  final  step,  referred  to  as 
"selection  of  recipients,"  the  Selecting 
Official  selects  funding  recipients  horn 
among  the  finalists,  based  upon  the  SEB 
rank  order  of  the  proposals  on  the  basis 
of  all  selection  criteria  (§  295.6); 
assuring  an  appropriate  distribution  of 
funds  among  technologies  and  their 
applications:  the  availability  of  funds; 
and  adherence  to  the  Program  selection 
criteria.  The  Program  reserves  the  right 
to  deny  awards  in  any  case  where  a 
search  of  Federal  records  discloses 
information  that  raises  a  reasonable 
doubt  as  to  the  responsibility  of  the 
proposer.  The  decision  of  the  Selecting 
Official  is  final. 

(e)  NIST  reserves  the  right  to  negotiate 
the  cost  and  scope  of  the  proposed  work 
with  the  proposers  that  have  been 
selected  to  receive  awards.  For  example, 
NIST  may  request  that  the  proposer 
delete  itom  the  scope  of  work  a 
particular  task  that  is  deemed  by  NIST 
to  be  product  development  or  otherwise 
inappropriate  for  ATP  support. 

5.  Section  295.5  is  revised  to  read  as 
follows: 

§  295.5    Use  of  pre-proposais  In  ttM 
selection  process. 

To  reduce  proposal  preparation  costs 
incurred  by  proposers  and  to  make  the 
selection  process  more  efficient,  NIST 
may  use  mandatory  or  optional 
preliminary  qualification  processes 
based  on  pre-proposals.  In  such  cases, 
annoimcements  requesting  pre- 
proposals  will  be  published  as  indicated 
in  §  295.7,  and  vrill  seek  abbreviated 
proposals  (pre-proposals)  that  address 
both  of  the  selection  criteria,  but  in 
considerably  less  detail  than  full 
proposals.  The  Program  vnll  review  the 
pre-proposals  in  accordance  with  the 
selection  criteria  and  provide  written 
feedback  to  the  proposers.  When  the  full 
proposals  are  received,  the  review  and 
selection  process  will  continue  as 
described  in  §  295.4. 

6.  Section  295.6  is  revised  to  read  as 
follows: 


§295.6   Criteria  for  selection. 

The  evaluation  criteria  to  be  used  in 
selecting  any  proposals  for  funding 
under  this  program,  and  their  respective 
weights,  are  listed  below.  No  proposal 
will  be  funded  unless  the  Program 
determines  that  it  has  scientific  and 
technological  merit  and  that  the 
proposed  technology  has  strong 
potential  for  broad-based  economic 
benefits  to  the  nation.  Additionally,  no 
proposal  will  be  funded  that  does  not 
require  Federal  support,  is  product 
development  rather  than  high  risk  R&D, 
does  not  display  an  appropriate  level  of 
commitment  on  the  part  of  the  proposer, 
or  does  not  have  an  adequate  technical 
and  commercialization  plan. 

(a)  Scientific  and  Technological  Merit 
(50%).  The  proposed  technology  must 
be  highly  innovative.  The  reseuch  must 
be  challenging,  with  high  technical  risk. 
It  must  be  aimed  at  overcoming  an 
important  problem(s)  or  exploiting  a 
promising  opportimity.  The  enabling 
natiue  of  the  technology  must  be 
explained.  The  research  must  have  a 
strong  potential  for  advancing  the  state 
of  the  art  and  contributing  significantly 
to  the  U.S.  scientific  and  technical 
knowledge  base.  The  technical  plan 
must  be  clear  and  concise,  and  must 
clearly  identify  the  core  innovation,  the 
technical  approach,  major  technical 
hurdles,  the  attendant  risks,  and  clearly 
establish  feasibility  through  adequately 
detailed  plans  linked  to  major  technical 
barriers.  The  plan  must  address  the 
questions  of  "what,  how,  where,  when, 
why,  and  by  whom"  in  substantial 
detail,  and  be  credibly  linked  to  the 
pathway  for  achieving  potential  broad- 
based  economic  benefits.  The  Program 
will  assess  the  proposing  team's 
relevant  experience  for  pursuing  the 
technical  plan.  The  team  carrying  out 
the  work  must  demonstrate  a  high  level 
of  scientific/technical  expertise  to 
conduct  the  R&D  and  have  access  to  the 
necessary  research  facilities. 

(b)  Potential  broad-based  economic 
benefits  (50%).  The  proposed 
technology  must  have  a  strong  potential 
to  generate  substantial  benefits  to  the 
nation  that  extend  significantly  beyond 
the  direct  returns  to  the  proposing 
organization(s).  It  must  be  explained 
why  ATP  support  is  needed  and  what 
difiierence  ATP  funding  is  expected  to 
make  in  terms  of  what  will  be 
accomplished  with  the  ATP  funding 
versus  without  it.  The  pathways  to 
economic  benefit  must  be  described, 
including  the  proposer's  plan  for  getting 
the  technology  into  commercial  use,  as 
well  as  additional  routes  that  might  be 
taken  to  achieve  broader  diffusion  of  the 
technology.  The  proposal  should 


identify  the  expected  returns  that  the 
proposer  expects  to  gain,  as  well  as 
returns  that  are  expected  to  accrue  to 
others,  i.e.,  spillovereffects.  The 
Program  will  assess  the  proposer's 
relevant  experience  and  level  of 
commitment  to  the  project  and  project's 
organizational  structure  and 
management  plan,  including  the  extent 
to  which  participation  by  small 
businesses  is  encouraged  and  is  a  key 
component  in  a  joint  venture  proposal, 
and  for  large  company  single  proposers, 
the  extent  to  which  subcontractor/ 
subrecipient  teaming  arrangements  are 
featured  and  are  a  key  component  of  the 
proposal. 

7.  Section  295.7  is  revised  to  read  as 
follows: 

$295.7    Notice  of  availaMltty  of  funds. 

The  Program  shall  pubUsh  at  least 
annually  a  Federal  Register  notice 
inviting  interested  parties  to  submit 
proposals,  and  may  more  frequently 
published  invitations  for  proposals  in 
the  Conunerce  Business  Daily,  based 
upon  the  annual  notice.  Proposals  must 
be  submitted  in  accordance  with  the 
guidelines  in  the  ATP  Proposal  Kit  as 
identified  in  the  published  notice. 
Proposals  will  only  be  considered  for 
funding  when  submitted  in  response  to 
an  invitation  published  in  the  Federal 
Register,  or  a  related  annoimcement  in 
the  Commerce  Business  Daily. 

8.  Section  295.8(a)  is  revised  to  read 
as  follows; 

$295.8    intellectual  property  rights; 
Publication  of  research  results. 

(a)(1)  Patent  Rights:  Title  to 
inventions  arising  bom  assistance 
provided  by  the  Program  must  vest  in  a 
company  or  companies  incorporated  in 
the  United  States.  Joint  ventures  shall 
provide  to  NIST  a  copy  of  their  written 
agreement  which  defines  the  disposition 
of  ownership  rights  among  the  members 
of  the  joint  ventiue,  and  their 
contractors  and  subcontractors  as 
appropriate,  that  complies  with  the  first 
sentence  of  this  paragraph.  The  United 
States  will  reserve  a  non-exclusive, 
nontransferable,  irrevocable,  paid-up 
Ucense  to  practice  or  have  practiced  for 
or  on  behalf  of  the  United  States  any 
such  intellectual  property,  but  shall  not, 
in  the  exercise  of  such  license,  publicly 
disclose  proprietary  information  related 
to  the  license.  Title  to  any  such 
intellectual  property  shall  not  be 
transferred  or  passed,  except  to  a 
company  incorporated  in  the  United 
States,  imtil  the  expiration  of  the  first 
patent  obtained  in  connection  with  such 
intellectual  property.  Nothing  in  this 
paragraph  shall  be  construed  to  prohibit 
the  licensing  to  any  company  of 
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intellectual  property  rights  arising  from 
assistance  provided  under  this  section. 
(2)  Patent  Procedures:  Each  award  by 
the  Program  shall  include  provisions 
assuring  the  retention  of  a  governmental 
use  license  in  each  disclosed  invention, 
and  the  government's  retention  of 
march-in  rights.  In  addition,  each  award 
by  the  Program  will  contain  procedures 
regarding  reporting  of  subject  inventions 
by  finding  Recipient  to  the  Program, 
including  the  subject  inventions  of 
members  of  the  joint  venture  (if 
applicable)  in  which  the  funding 
Recipient  is  a  participant,  contractors 
and  subcontractors  of  the  funding 
Recipient.  The  funding  Recipient  shall 
disclose  such  subject  inventions  to  the 
Program  within  two  months  after  the 
inventor  discloses  it  in  writing  to  the 
Recipient's  designated  representative 
responsible  for  patent  matters.  This 
disclosure  shall  consist  of  a  detailed, 
written  report  which  provides  the 
Program  with  the  following:  the  title  of 
the  present  invention;  the  names  of  all 
inventors;  the  name  and  address  of  the 
assignee  (if  any);  an  acknowledgment 
that  the  United  States  has  rights  in  the 
subject  invention;  the  filing  date  of  the 
present  invention,  or,  in  the  alternative, 
a  statement  identifying  that  the 
Recipient  determined  that  filing  was  not 
feasible;  an  abstract  of  the  disclosure;  a 
description  or  summary  of  the  present 
invention;  the  backgroimd  of  the  present 
invention  or  the  prior  art;  a  description 
of  the  prefisrred  embodiments;  and  what 
matter  is  claimed.  Upon  issuance  of  the 
patent,  the  funding  Recipient  or 
Recipients  must  notify  the  Program 
accordingly,  providing  it  with  the  Serial 
Number  of  the  patent  as  issued,  the  date 
of  issuance,  a  copy  of  the  disclosure  as 
issued,  and  if  appropriate,  the  name, 
address,  and  telephone  ntmiber(s)  of  an 
assignee. 


M296.10  and  295.11 


[Ramoved] 
[Redesignated  as 


M295.12  and  295.13 
H295.10  and  295.11] 

9.  Sections  295.10  and  295.11  are 
removed  and  §§  295.12  and  295.13  are 
redesignated  as  §§  295.10  and  295.11. 

10.  The  newly  redesignated  §  295.11 
is  amended  by  revising  the  heading  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  295.11    Tachnlcal  and  Edueatlonai 
Sarvtcss  for  ATP  Recipients. 

•        •        •        •        * 

(c)  From  time  to  time,  ATP  may 
conduct  public  workshops  and 
undertake  other  educational  activities  to 
foster  the  collaboration  of  funding 
recipients  with  other  funding  resources 


for  piuposes  of  further  development  and 
commercialization  of  ATP-related 
technologies.  In  no  event  will  ATP 
provide  recommendations, 
endorsements,  or  approvals  of  any  ATP 
funding  recipients  to  any  outside  party. 

11.  Section  295.21  revised  to  read  as 
follows: 

§295.21    Qualficatlons  of  proposers. 

Subject  to  the  limitations  set  out  in 
§  295.3,  assistance  imder  this  Subpart  is 
available  only  to  industry-led  joint 
research  and  development  ventures. 
These  joint  ventures  may  include 
universities,  independent  research 
organizations,  and  governmental 
entities.  Proposals  for  funding  under 
this  Subpart  may  be  submitted  on  behalf 
of  a  joint  venture  by  a  for-profit 
company  or  an  independent  research 
organization  that  is  a  member  of  the 
joint  venture.  Proposals  should  include 
letters  of  commitment  or  excerpts  of 
such  letters  from  all  proposed  members 
of  the  joint  venture,  verifying  the 
availability  of  cost-sharing  funds,  and 
authorizing  the  part  submitting  the 
proposal  to  act  on  behalf  of  the  venture 
with  the  Program  on  all  matters 
pertaining  to  the  proposal.  No  costs 
shall  be  incurred  under  an  ATP  project 
by  the  joint  venture  members  until  such 
time  as  a  joint  venture  agreement  has 
been  executed  by  all  of  Uie  joint  venture 
members  and  approved  by  NIST.  NIST 
will  withhold  approval  until  it 
determines  that  a  sufficient  number  of 
members  have  signed  the  joint  venture 
agreement.  Costs  will  only  be  allowed 
after  the  execution  of  the  joint  venture 
agreement  and  approval  by  NIST. 

12.  Section  295.24  is  revised  to  read 
as  follows: 

§295.24    Registration. 

Joint  ventures  selected  for  funding 
under  the  Program  must  notify  the 
Department  of  Justice  and  the  Federal 
Trade  Commission  under  the  National 
Cooperative  Research  Act  of  1984.  No 
funds  will  be  released  prior  to  receipt  by 
the  Program  of  copies  of  such 
notification. 

(FR  Doc.  98-25564  Filed  9-24-98;  8:45  am] 
aiUJNQ  CODE  3610-1»-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  292 
[Doclcet  No.  RM88-6-000I 

Administrative  Determination  of  Full 
Avoided  Costs,  Sales  of  Power  To 
Qualifying  Facilities,  and 
interconnection  Facilities;  Order 
Terminating  Proceeding 

Issued  September  21, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  Terminating  Proceeding. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
terminating  this  proceeding  because  the 
matters  at  issue  in  this  proceeding  have 
since  been  overtaken  by  events. 
DATES:  This  order  is  withdrawn 
September  25 ,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  D.  Bose,  Federal  Energy 
Regulatory  Commission,  Office  of  the 
General  Coimsel,  888  First  Street.  N.E.. 
Washington,  D.C  20426.  (202)  208- 
2284. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  docimient  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
doctiment  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Room  2A. 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  QPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  OPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  OPS. 
set  your  communications  software  to 
19200, 14400, 12000,  9600,  7200,  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  QpsMasteiQFERC. 
fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
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Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  aiter 
November  16, 1981.-Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  RimsMastei^FERC. 
fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

Before  Commissionets:  James  J.  Hoecker, 
Chairman;  Vicky  A.  Bailey,  William  L 
Massey,  Linda  Breathitt,  and  Curt  Hebert,  Jr. 

In  1988,  the  Commission  issued  a 
Notice  of  Proposed  Rulemaking  in  this 
proceeding.  ■  For  the  reasons  given 
below,  we  are  exercising  our  discretion 
to  terminate  this  proceeding. 

Background 

In  1980,  the  Commission 
implemented  rules  regarding,  among 
other  things,  rates  for  purchases  from 
qualifying  cogeneration  and  small 
power  production  facilities  (QF) 
pursuant  to  sections  201  ^  and  210  ^  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1978  (PURPA).* 

In  1987,  the  Commission  held  a  series 
of  regional  conferences  and  soUcited 
written  gonunents  concerning  the 
Commission's  QF  program.  Ilie 
Commission  sought  input  concerning, 
inter  alia,  the  so-called  avoided  cost 
rule  and  the  implementation  of  that  nile 
by  state  commissions  and  others.^  After 


■  Administrative  Detarmination  of  Full  Avoided 
Costs,  Sales  to  Qualifying  Facilities,  and 
Interconnection  Facilities,  53  FR  9331  (1988),  FERC 
Stats,  k  Regs.  1  32,457  (1988)  (AOFAC  NOPR). 

>Seel6U.S.CS796. 

>Seel6U.S.C$824a-3. 

*  See  Small  Power  Production  and  Cogeneration 
Facilities;  Regulations  Implementing  Section  210  of 
the  Public  Utility  Regulatory  Policies  Act  of  1978, 
Order  No.  69,  45  FR  12214  (1980),  FERC  SUts.  k 
Regs.,  Regulations  Preambles  1977-1981  ^  30,128 
(1980)  and  Small  Power  Production  and 
Cogeneration  Facilities— Qualifying  Status,  Order 
No.  70,  45  FR  17,959  (1980),  FERC  Stats.  &  Regs., 
Regulations  Preambles  1977-1981 1  30,134  (1980), 
order  on  reh'g.  Order  Nos.  69-A  and  70-A  45  FR 
33958  (1980),  FERC  Stat,  k  Regs..  Regulations 
Preambles  1977-1981 1  30,160  (1980),  aff'd  in  part 
and  vacated  in  part,  American  Electric  Power 
Service  Corporation  v.  FERC,  675  F.2d  1226  P.C 
Cir.  1982),  rev'd  in  part,  American  Paper  Institute, 
Inc.  V.  American  Electric  Power  Service 
Corporation,  461  U.S.  402  (1983). 

'See  FERC  Stets.  k  Regs,  at  32.158;  accord, 
Cogeneration:  Small  Power  Production — Notice  of 


reviewing  the  information  received  in 
the  regional  conferences  and  in  the 
written  comments,  the  Commission 
issued  the  ADFAC  NOPR.^ 

The  ADFAC  NOPR 

The  Commission's  regulations  define 
avoided  cost  as  the  incremental  cost  to 
an  electric  utility  of  electric  capacity  or 
energy,  or  both,  which  but  for  the 
purchase  from  the  QF  the  utility  would 
generate  itself  or  purchase  from  another 
source.^  The  regulations  also  provide 
that,  if  the  rate  paid  by  an  electric  utility 
to  a  QF  for  power  and  energy  is  equal 
to  avoided  cost,  the  rate  is  considered 
just  and  reasonable,  non-discriminatory, 
and  in  the  public  interest.^  Finally,  the 
regulations  further  provide  a  list  of 
factors  that,  to  the  extent  practicable, 
must  be  taken  into  accoimt  in 
determining  avoided  cost.' 

The  ADFAC  NOPR,  among  other 
things,  proposed  amending  the 
Commission's  regulations  to  more 
precisely  define  the  guidelines  and 
criteria  to  be  used  by  state  commissions 
and  others  in  administratively 
determining  avoided  cost.'o  "The  ADFAC 
NOPR  also  acknowledged  the  difficulty 
of  administratively  determining  avoided 
cost  and  setting  avoided  cost  rates,  and 
noted  particularly  that  bidding  was  an 
alternative  that  promised  greater 
efficiency  in  setting  avoided  cost  rates.'' 

Comments  were  filed  in  May  1988, 
reply  comments  were  filed  in  July  1988, 
and  a  public  hearing  was  held  on  July 
21-22, 1988.  A  number  of  commenters 
supported  the  proposed  niles,  but  often 
with  qualifications  and  proposed 
changes.  Many  commenters,  however, 
including  public  utilities  and  state 
commissions,  opposed  the  proposed 
rules.  Some  urged  the  isstiance  of  a 
policy  statement  rather  than  a 


Pubic  Conference  and  Request  for  Comments,  64 
FERC  1  61,364  at  63,489-90  n.2  (1993). 

*The  Commission  also  issued  three  other  notices 
of  proposed  rulemakings.  Regulations  Governing 
Independent  Power  Producers.  53  FR  9327  (1988), 
FERC  Suts.  k  Regs.  1  32,456  (1988):  Regulations 
Governing  Bidding  Program,  53  FR  9324  (1988). 
FERC  Stats,  ft  Regs.  1  32,455  (1988):  Regulations 
Governing  the  Public  Utility  Regulatory  Policies  Act 
of  1978,  S3  FR  31021  (1988),  FERC  StaU.  ft  Reg.  1 
32,465  (1988).  On  September  29.  1993,  these 
proceedings  were  terminated  because  the  matters  at 
issue  had  been  overtaken  by  events.  64  FERC  at 
63,491-92. 

All  four  of  the  proceedings,  including  the  AOFAC 
NOPR,  arose  out  of  concerns  expressed  to  the 
Commission  that  the  Commission's  QF  regulations 
required  revision  and  also  that  the  Commission 
draft  regulations  to  deal  with  newly-developing 
indep>endent  power  producers.  See  generally  id.  at 
63,490. 

7 18  CFR  292.101(b)(6). 

■  18  CFR  292.304(a)(1),  292.304(b)(2). 

*  18  CFR  292.304(e). 

■0  FERC  StaU.  ft  Regs,  at  32,1 57,  32,162-74. 

"FERC  SUU.  ft  Regs,  at  32.164,  32,167. 


rulemaking.  Many  state  commissions,  in 
particular,  deemed  the  proposed  rules 
an  intrusion  on  state  authority, 
unnecessary  or  impractical. 
Representatives  of  the  QF  industry 
urged  major  revisions  of  various 
particular  proposals.  Various  parties 
representing  consumer  and  utility 
interests  also  opposed  the  proposed 
rules. 

Discuwion 

Over  a  decade  has  passed  since  the 
ADFAC  NOPR  was  issued.  During  those 
ten  years,  conditions  which  directly  or 
indirectly  affect  QFs  have  changed 
significantly.  One  significant 
development  was  the  passage  of  the 
Energy  Policy  Act  of  1992,  Pub  L.  No. 
102-486, 106  Stat.  2776  (1992)  (codified 
in,  among  other  places,  16  U.S.C), 
which,  among  other  things,  created  a 
new  category  of  non-traditional  power 
producers,  exempt  wholesale  generators 
(EWGs),  that,  like  most  QFs,  are  exempt 
fiom  the  requirements  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(PUHCA).'2  In  fact,  many  of  the  entities 
that  could  qualify  as  QFs  can  also  meet 
the  criteria  for  EWG  status  and  so  need 
not  be  QFs  in  order  to  obtain  exemption 
from  PUHCA.  Likewise,  other  non- 
traditional  power  producers  that  may  be 
competitors  of  QFs,  but  may  themselves 
not  be  QFs,  can  also  qualify  as  EWGs. 

The  Energy  Policy  Act  also  expanded 
the  Commission's  authority  to  order 
transmission  for,  among  others,  QFs  as 
well  as  certain  EWGs.'^  Additionally  in 
this  regard,  the  Commission  in  1996 
issued  Order  No.  888,'^  in  which  the 
Commission  directed  that  all  public 
utilities  that  own,  control  or  operate 
fecilities  used  for  the  transmission  of 
electric  energy  in  interstate  commerce 
file  open  access,  non-discriminatory 
transmission  tari%  with  minimtun 
terms  and  conditions  of  non- 


■215  U.S.C  §S  79a  e(  seq.;  compare  IS  U.S.C 
$  79z-5a(e)  with  IB  CFR  292.601-02. 

i^See  16  U.S.C  §§824j,  824k. 

'*  Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities;  Recovery  of  Stranded 
Costs  by  Public  Utilities  end  Transmitting  Utilitieo, 
Order  No.  888, 61  FR  21540  (1996).  FERC  Stats,  h 
Regs.  \  31,036  (1996),  order  on  reh'g.  Order  No. 
888-A,  62  FR  12274  (1997),  FERC  Suta.  ft 
Regs.  1  31,048,  order  on  teh'g.  Order  No.  888-4,  81 
FERC  161,248  (1997),  order  on  reh'g.  Order  No. 
888-C,  82  FERC1  61,046  (1998),  accord.  Public 
Service  Company  of  New  Hampshire  v.  New 
Hampshire  Electric  Cooperative,  Inc.,  83  FERC 
161,224  at  61,999  (1998)("The  regulatory  context  it 
now  quite  different  from  that  which  existed"  when 
the  QF  regulations  first  were  promulgated,  with  the 
requirement  that  public  utilities  now  provide  open 
access  transmission  service  to,  among  other  entities, 
QFs),  reh'g  pending  [PSNH). 
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discriminatory  service. '^  The  sellers 
eligible  for  such  service  expressly 
include  QFs." 

In  addition,  as  stated  above,  the 
AOFAC  NOPR  acknowledged  the 
difHculty  of  administratively  setting 
avoided  cost  rates,  and  particularly 
recognized  that  competitive  bidding  was 
a  viable  alternative  to  determining 
avoided  cost.  Since  1988,  in  fact, 
substantial  experience  has  been  gained 
by  state  commissions,  electric  utilities 
and  QFs  themselves  regarding 
competitive  bidding.  While  few  states 
allowed  competitive  bidding  at  the  time 
of  the  ADFAC  NOPR.  well  over  half  the 
states  now  xise  competitive  bidding  to 
one  degree  or  another  in  setting  avoided 
cost  rates. '''  Indeed,  in  a  nimiber  of 
cases,  the  Commission  itself  has 
considered  rates  resulting  from 
competitive  bidding  and  negotiation  in 
which  QFs  were  active  participants.  ■" 
Accordingly,  the  industry  itself  appears 
to  have  made  substantial  progress 
regarding  the  determination  of  avoided 
cost  and  the  setting  of  avoided  cost 
rates. 

Given  these  facts,  as  well  as  the 
continuing  development  of  competitive 
power  markets  generally,'^  the 
Commission  does  not  believe  it 
appropriate  to  adopt  revisions  proposed 
a  decade  ago. 

Additionally,  we  note  that  certain  of 
the  issues  addressed  in  the  ADFAC 
NOPR  were  the  subject  of  other 
proceedings:  for  example,  allowing  QFs 
to  construct  and  own  transmission  lines 
and  interconnection  equipment.^ 


"E^.,  Order  No.  888,  FERC  StaU.  &  Regs,  at 
31,635-36. 

>*E.g..  id.  at  31.688. 

'^64  FERC  at  63.491;  accord.  Order  No.  888. 
FERC  Stats,  k  Regs,  at  31,651;  National  Independent 
Energy  Producers,  Competing  for  Power:  A  Survey 
on  Competitive  Procurement  Systems  and  Blueprint 
for  the  Future  5-6  (July  1991). 

'*E.g..  PSNH.  83  FERC  at  62,000-01  ("parties  to 
QF  purchases  are  free  to  negotiate  purchase  rates" 
and  a  "more  competitive  environment  is  expected 
to  foster  such  outcomes");  accord,  id.  at  61,995-96, 
62,001  n.20  (noting  the  use  of  competitive  bidding 
by  the  applicant  to  establish  an  avoided  cost  rate); 
Enron  Power  Enterprise  Corporation,  52  FERC 
1  61,193  (1990)  (involving  multi-source,  including 
QF,  competitive  bidding);  Doswell  Limited 
Partnership,  50  FERC  1  61,251  (1990)  (involving  QF 
competitive  bidding);  see  0^50  Southern  California 
Edison  Company.  70  FERC  1  61,215  at  61,675-76. 
61,677,  order  on  recortsid.  71  FERC  1  61,269  at 
62,078-80  (1995);  cf.  Jersey  Central  Power  &  Light 
Company,  73  FERC  1  61,092  at  61,297  k  n.5,  reh'g 
denied,  73  FERC  1  61,333  (1995);  Metropolitan 
Edison  Company,  72  FERC  1  61,015  at  61,049  ft  n.6, 
reh'g  denied.  72  FERC  1  61,269  at  62,184  (1995). 

■*  See  Order  No.  888,  FERC  Stats,  ft  Regs,  at 
31.639-52;  accord.  Order  No.  888-A,  FERC  SUts.  ft 
Regs,  at  30,183-85;  see  also  70  FERC  at  61.675-76. 

^  See  Streamlining  of  Regulatioiu  Pertaining  to 
Parts  n  and  in  of  the  Federal  Power  Act  and  the 
Public  Utility  Regulatory  Policies  Act  of  1978, 
Notice  of  Proposed  Rulemaking,  57  FR  55176 
(1992).  FERC  Stats,  ft  Regs.  1  32.489  at  32,643-44, 


Likewise,  the  issue  of  whether  states  can 
require  that  rates  for  QF  sales  at 
wholesale  be  set  above  avoided  cost, 
which  was  added  to  the  ADFAC  NOPR 
proceeding  after  the  ADFAC  NOPR  was 
originally  issued,^'  has  since  been 
addressed  in  another  proceeding.^   . 

Accordingly,  because  the  revisions  to 
the  Commission's  regulations  proposed 
in  the  ADFAC  NOPR  have  been 
overtaken  by  subsequent  events,  the 
Commission  will  exercise  its  discretion 
to  terminate  this  proceeding.^ 

Administrative  Findings  and  EflEective 
Date 

The  Administrative  Procedure  Act 
(APA)  2*  requires  a  notice  of  proposed 
rulemaking  to  be  published  in  the 
Federal  Roister.  The  APA  also 
mandates  that  an  opportunity  for 
comments  be  provided  when  an  agency 
proposes  to  promulgate  regulations.  The 
Commission  finds  that  notice  and 
comment  are  imnecessary  when 
terminating  this  proceeding.  The 
express  language  of  the  APA  requires 
such  notice  and  comment  only  when 
promidgating  new  regulations  and  not 
when  the  agency  is,  as  in  this  case, 
terminating  a  proceeding  that  proposed 
amending  pre-existing  r^ulations.^^ 
Moreover,  notice  and  comment  are  not 
required  under  the  APA  when  the 
agency  for  good  cause  finds  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  die  public  interest.26  As  explained 
above,  this  order  merely  removes  from 
consideration  proposed  regulations  that 
were  never  adopted  and  have  since  been 
overtaken  by  events,  and  thus  are  no 
longer  necessary. 

The  Commission  will  make  the 
termination  of  this  proceeding  effective 
on  September  25, 1998. 


32,647  (1992),  regulation  adopted.  Order  No.  575. 
60  FR  4831  (1995).  FERC  Stats,  ft  Regs.  1  30.014 
at  31.279-81  (1995).  orderon  reh'g.  71  FERC 
1  61,121  (1995). 

^'  See  Administrative  Determination  of  Full 
Avoided  CosU,  53  FR  24099  (1988),  FERC  State,  ft 
Regs.  1  32,462  (1988);  cf.  Orange  and  Rockland 
Utilities,  Inc..  70  FERC  f  61,014,  reconsideration 
denied,  71  FERC  1  61,034  (1995). 

°  See  Connecticut  Light  ft  Power  Company.  70 
FERC  1  61,012,  reconsideration  denied.  71  FERC 
1  61,035(1995). 

"See,  e.g..  Professional  Drivers  Council  v.  Bureau 
of  Motor  Safety,  706  F.2d  1216, 1220-21  (D.C  Cir. 
1983)  (discussing  agency's  decision  not  to 
promulgate  new  rules  in  an  area  already  subject  to 
agency  regulation). 

"5  U.S.C  553(b).  (c). 

"  See,  e.g.,  Keitnecott  Utah  Copper  Corporation  v. 
United  States  Department  of  Interior,  88  F.3d  1191. 
1207-09  (D.C  Cir.  1996)  (discussing  challenges  to 
withdrawal  of  draft  fmal  regulations  without  notice  - 
and  comment);  accord,  ICORE,  Inc.  V.  FCC,  985 
F.2d  1075, 1082  (D.C  Cir.  1993)  (not  modifying  a 
rule  is  not  same  as  rulemaking). 
'  »5  U.S.C  553(b). 


List  of  Subjects  in  18  CFR  Part  292 

Electric  power  plants,  electric 
utilities,  natural  gas,  reporting  and 
recordkeeping  requirements. 

'  The  Commission  Orders 

Docket  No.  RM88-6-000  is  hereby 
terminated. 

By  the  Commission. 
David  P.  Boergan, 
Secretary. 

(FR  Doc.  98-25676  Filed  9-24-98;  8:45  am] 
BIUINQ  OOOE  6717-ei-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 
[Docket  No.  RM9e-1-000I 

Regulations  Governing  Off-the-Record 
Communications 

September  16, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  revise  its  rules  concerning 
communications  between  persons 
outside  the  Commission  and  the 
Commission  and  its  employees.  The 
proposed  regulations  are  designed  to 
clarify  ambiguities  in  the  existing  ex 
parte  rules  and  to  provide  better 
guidance  on  what  communications  to 
and  from  the  Commission  are 
permissible  and  what  communications 
are  prohibited. 

DATES:  Written  comments  are  due  on  or 
before  December  24, 1998. 
ADDRESSES:  File  comments  with  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Dickey,  Office  of  the  General 
Counsel,  Fedoal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208-2140. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  docimaent  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  -la  -copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Room  2A, 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
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Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  C3PS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  QPS, 
set  your  communications  software  to 
19200, 14400, 12000, 9600,  7200,  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  (202)  208-2474 
or  by  E-Mail  to 
apsMaster@FERC.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  dociunents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Dociunents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  (202)  208- 
2222,  or  by  E-Mail  to 
RimsMastei^FERCfed.us. 

Finally,  the  complete  text  in 
WordPerfect  format  may  be  purchased 
from  the  Conunission's  copy  contractor, 
RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  N.E.,  Washington  D.C.  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission  or  FOIC) 
proposes  to  revise  its  rules  governing 
communications  with  Commissioners 
and  Commission  employees.  The 
proposed  revisions  are  designed  to 
permit  fully  informed  decision  making 
while  at  the  same  time  ensuring  the 
integrity  of  the  Commission's  decision 
making  process.  The  proposed  revisions 
are  intended  specifically  to  provide 
clearer  direction  both  to  the 
Commission  and  its  staff  and  persons 
outside  the  Commission  on  the  ground 
rules  for  communication.  In  keeping 
with  the  Conunission's  outreach  goals, 
specific  changes  are  proposed  to 
enhance  the  abiUty  of  the  Commission 
to  interact  with  other  regulatory 
agencies  and  the  pubUc. 


n.  Background 

The  amendments  added  to  the 
Administrative  Procedure  Act  (APA)  in 
1976  by  the  Government  in  the 
Sunshine  Act  provided  a  general 
statement  as  to  the  limitations  and 
procedures  governing  ex  parte 
communications  in  matters  that 
statutorily  require  an  on  the  record 
hearing.'  Except  as  otherwise 
authorized  by  law,  the  APA  prohibits  ex 
parte  communications  relevant  to  the 
merits  of  a  proceeding  between 
employees  involved  in  the  decisional 
process  of  a  proceeding  and  interested 
persons  outside  the  agency.^  The 
prohibitions  on  ex  parte 
communications  have  two  primary 
underlying  premises:  (1)  a  hearing  is  not 
fair  when  one  party  has  private  access 
to  the  decision  maker  and  can  present 
evidence  or  argument  that  other  parties 
have  no  opportunity  to  rebut;  ^  and  (2) 
reliance  on  "secret"  evidence  may 
foreclose  meaningful  judicial  review.^ 
The  1976  Act  instructed  agencies  to 
issue  regulations  necessary  to 
implement  the  APA's  requirements.' 
Shortly  thereafter,  the  Federal  Power 
Commission  implemented  ex  parte 
regulations  based  on  the  APA's 
guidance.^  This  rule,  Rule  2201,  appUes 
to  all  covered  proceedings  before  the 
Commission  except  those  involving  oil 
pipelines.''  The  Conunission  has  a 
second  ex  parte  rule.  Rule  1415,  which 
was  originally  developed  by  the 
Interstate  Commerce  Commission  (ICC) 
and  which  appUes  only  to  oil  pipeline 
proceedings.^  Although  directed  to  the 
same  end-— both  prohibit  certain  ex 
parte  communications  and  both 
describe  methods  for  public  disclosure 
of  such  communications — they  differ  in 
significant  details. 

m.  Discussion 

The  problems  with  the  existing 
regulations  were  recognized  by  the 
participants  in  the  Commission's  1992 
Public  Conference  on  ex  parte  issues, 
where  a  general  consensus  developed 
favoring  a  revised  rule  that  would 


■  5  U.S.C.  5S1-S57.  Section  557  applies 
"according  to  the  provisions  thereof,  when  a 
hearing  is  required  to  be  conducted  in  accordance 
with  section  556  of  this  title."  Section  556  applies 
to  hearings  required  by  sections  553  and  554. 

JSee5U.S.C  557(d)(1). 

'  WKAT.  Inc.  V.  FCC.  296  F.2d  375  P.C  Cir.). 
cert,  dewed,  360  U.S.  841  (1961). 

♦  Home  Box  Office.  Inc.  v.  FCC.  567  F.2d  9,  54 
P.C.  Cir.).  cert,  denied.  434  U.S.  829  (1977):  US. 
Lines  v.  Federal  Maritime  Commission.  584  F.2d 
519,  541-542  (D.C.  Qr.  1978). 

'  5  use  559. 

«FPC  Order  No.  562. 42  PR  14701,  (March  16, 
1977). 

^Proposed  18  CFR  385.2201. 

•18  CFR  385.1415. 


provide  the  Commission,  the  industry, 
and  the  public  with  a  clearer  statement 
of  what  commimications  are  prohibited 
and  when  the  prohibitions  apply.'  In 
sum,  the  current  regulations  have  been 
viewed  as  needlessly  complex  and 
confusing,  and  therefore  provide 
inadequate  guidance  to  QDmmission 
officials  and  the  public.  For  example,  as 
noted  above,  the  Commission  currently 
has  two  ex  parte  rules  while  it  clearly 
has  need  for  only  one.  Accordingly,  die 
proposed  rule  would  eliminate  Rule 
1415  in  its  entirety  and  provide  that 
revised  Rule  2201  will  apply  to  oil 
pipeline  cases  in  addition  to  other 
proceedings. 

Moreover,  the  current  regulations  fail 
to  reflect  adequately  the  APA  ex  parte 
prohibitions.  For  example,  current  Rule 
2201  covers  communications  from 
someone  outside  the  Commission  to  a 
Commissioner,  Administrative  Law 
Judge,  or  advisory  staff,  while  the  APA 
prohibitions  cover  communications  in 
both  directions. 

Finally,  the  Commission  staff  recently 
undertook  an  initiative,  known  as 
"FERC  First,"  to  study  the 
Commission's  current  and  anticipated 
futiire  missions  and  functions,  identify 
the  internal  and  external  obstacles  to 
carrying  out  those  missions  and 
functions  efficiently  and  effectively, 
and,  to  the  extent  practicable,  design 
processes  enhancing  the  e^ectiveness  of 
the  Commission's  operations.  The  FERC 
First  team  recognized  the  need  to 
strengthen  the  Commission's 
relationships  with  Congress,  federal  and 
state  agancies  and  other  interested 
persons.  Discussions  imdertaken  as  part 
of  Commission  staffs  reengineering 
effort,  indicated  that  many  people  feel 
that  changes  to  the  current  ex  parte  rule 
could  enhance  the  Commission's 
operations. 

For  all  of  the  above  reasons,  we 
believe  that  the  existing  ex  parte  rule 
should  be  revised  to  help  achieve  our 
goals  of  improving  communications 
while  at  the  same  time  ensuring  the 
integrity  of  the  Commission's  decision 
making. 

The  significant  proposed  revisions  are 
discussed  below.  The  proposed  text  for 
Rule  2201  is  set  out  in  full  at  the  end 
of  this  notice. 


*  See.  e.g.,  the  comments  filed  by  Interstate 
Natural  Gas  Association,  the  Industrial  Groups. 
Pflcific  Gas  Transmission  Company,  and 
Environmental  Action  in  Docket  No.  RM91-10-000. 
Notice  of  Public  Conference,  57  FR  10622  (Mar.  27, 
1992),  58  FERC  161.320  (Mar.  20, 1992). 


51314 Federal  Register /Vol.  63.  No.  186 /Friday,  September  25,  1998 /Proposed  Rules 


A.  Prohibitions  on  Communications 
Relevant  to  the  Merits  of  a  Contested 
Proceeding. 

Under  the  pn^osed  regiUations,  the 
prohibitions  would  apply  to 
"proceedings  involving  a  party  or 
parties",'^  defined  as  all  docketed  ■  ■ 
Commission  matters  except 
investigations  under  Part  lb  of  the 
Commission's  regulations.  Non-covered 
proceedings  would  include  informal 
(i.e.,  notice  and  cmnment)  rulemaking 
proceedings,  and  any  other  proceeding 
not  having  a  party  or  parties,  and  public 
technical,  policy,  and  other  conferences 
intended  to  inform  the  pubhc  or  solicit 
their  comments  on  issues  of  interest  to 
the  Commission  and  the  industry. 

The  proposed  regulations  would 
continue  to  prohibit  "off-the-record 
communications  relevant  to  the  merits 
of  a  Commission  proceeding"  in 
covered  proceedings.  The  term 
"relevant  to  the  merits"  is  taken  directly 
from  the  APA  provisions  and  its 
definition  is  drawn  in  substantial  part 
from  the  legislative  history  of  those 
provisions. '2  The  proposed  regulations 
would  define  "relevant  to  the  merits"  to 
mean  capable  of  affecting  the  outcome 
of  a  proceeding,  or  of  influencing,  or 
providing  an  opportimity  to  influence,  a 
decision  on  any  substantive  issue. 
Purely  procedural  inquiries  or  status 
requests  generally  will  not  have  an 
efiiect  on  the  outcome  of  a  case  or  on  the 
decision  on  any  substantive  issue. 
Under  the  proposed  rule, 
commimications  would  not  be 
characterized  as  status  requests, 
however,  where  the  request  states  or 
implies  a  preference  for  a  particular 
party  or  position,  advocates  expedited 
action  or  action  by  a  certain  date,  or  "is 
otherwise  intended,  directly  or 


'"The  dennition  of  "party"  may  be  found  at  18 
CFR  385.102. 

'  *  "Docketed"  matters  include  those  bearing  a 
"docket"  number  and  those  bearing  a  "project" 
number. 

"  See  H.R.  Rep.  No.  880  (Part  I).  94th  Cong.,  2d 
Sess.  at  20.  reprinted  in  1976  U.S.C.C.A.N.  at  2202: 
'The  (statute)  prohibits  an  ex  parte  communication 
only  when  it  is  "relative  to  the  merits  of  the 
proceeding."  This  phrase  is  intended  to  be 
construed  broadly  and  to  include  more  than  the 
phrase  "tact  in  issue"  currently  used  in  the 
Administrative  Procedure  Act.  The  phrase  excludes 
procedural  inquiries,  such  as  requests  for  status 
reports,  which  will  not  have  an  effect  on  the  way 
the  case  is  decided.  It  excludes  general  background 
discussions  about  an  entire  industry  which  do  not 
directly  relate  to  specific  agency  adjudication 
involving  a  member  of  that  industry,  or  to  formal 
rulemaking  involving  the  industry  as  a  whole.  It  is 
not  the  intent  of  this  provision  to  cut  an  agency  off 
from  general  information  about  an  industry  that  an 
agency  needs  to  exercise  its  regulatory 
responsibilities.  So  long  as  the  communication 
containing  such  data  does  not  discuss  the  specific 
merits  of  a  pending  adjudication  it  is  not  affected 
by  this  section. 


indirectly,  to  address  the  merits  or 
influence  the  outcome  of  a 
proceeding."  '^ 

Communications  relating  to  purely 
procedural  inquiries,  such  as  how  to 
intervene  in  a  proceeding,  the  number 
of  days  before  a  responsive  filing  is  due, 
or  the  number  of  copies  that  must  be 
provided  for  a  required  filing  are 
permitted.  However,  even  some 
communications  that  appear  to  be 
procedural,  in  that  they  relate  to  how  a 
proceeding  is  conducted,  also  may  be 
capable  of  influencing  the  result  on  the 
substantive  issues.  These  include 
commimications  about  whether  to  hold 
a  hearing  and,  if  so,  what  type  of 
hearing,  and  communications  regarding 
the  admissibility  of  evidence  or  the 
timing  of  a  decision,  since  when  the 
Commission  acts  can  be  highly  relevant 
to  the  merits  of  the  proceeding.  '* 
Requests  and  advocacy  of  positions 
concerning  such  matters,  especially  by 
parties  in  a  proceeding,  should  be 
presented  on  the  record  and  in 
compliance  with  the  Commission's 
procedural  rules  governing  the  format 
and  service  of  pleadings. 

The  proposed  regulations  are 
intended  to  apply  to  communications 
between  decisional  employees  and 
persons  outside  the  Commission 
without  regard  to  who  initiated  the 
communication.  Thus,  for  example,  if  a 
decisional  Commission  employee 
initiates  a  covered  communication  with 
a  person  outside  the  Commission,  the 
employee  may  thereby  be  providing  that 
person  the  opportunity  to  influence  a 
decision  on  any  substantive  issue.  The 
prohibitions  apply  both  to  oral  and  to 
written  communications.  The  term 
"written  commimications"  as  used  in 
the  proposed  rule  extends  to  electronic 
communications  (e.g.,  e-mail). 

Additionally,  the  APA  ex  parte 
prohibitions  apply  essentially  to 
adjudications  and  similar  cases  required 
by  statute  to  be  decided  on  the  record 
after  an  opportunity  for  hearing.  Courts 
generally  have  treated  rules  barring 
private  communications  as  a  basic 
element  of  a  fair  hearing — whether  an 
APA-type  oral  evidentiary  hearing  or 
one  involving  "paper"  exhibits  and 
pleadings — in  any  case  involving 
competing  private  claims  to  a  valuable 


"  See  Proposed  18  CFR  2201((c)(6). 

'*But  c.f..  Gulf  on  Corp.  v.  Federal  Power 
Commission,  563  F.2d  588.  611  (3rd  Cir.  1977)  cert, 
denied,  434  U.S.  1062  (1978)  (where  Congressional 
communications  are  directed  not  at  the  agency's 
decision  on  the  merits  but  at  accelerating  the 
disposition  and  enforcement  of  pertinent 
regulations,  such  legislative  conduct  does  not  affect 
the  fairness  of  the  agency's  proceedings). 


privilege  or  benefit.'^  The  Commission's 
existing  Rule  2201,  and  the  proposed 
rule,  extends  the  prohibitions  to 
"contested  on-the-record"  proceedings 
required  to  be  decided  on  the  record  of 
a  Commission  hearing,  regardless  of 
whether  the  hearing  is  required  by 
statute,  the  Constitution,  a  Commission 
regulation,  or  an  order  in  a  particular 
case.  Rule  1415  (applicable  to  oil 
pipeline  cases)  specifies  that  the  rule 
covers  both  oral  hearings  and  the 
"taking  of  evidence  by  modified 
procedure."  a  reference  to  a  "paper 
hearing"  procedure,  and  this 
clarification  is  made  in  the  proposed 
revisions  to  Rule  2201.1^ 

The  existing  rule  further  defines  a 
proceeding  as  contested  if  a  petition  or 
notice  to  intervene  in  opposition  has 
been  filed.  The  explicit  requirement  that 
the  proceeding  be  "contested"  before  ex 
parte  rules  attach  reflects  the  notion  that 
procedural  requirements  and  constraints 
originally  developed  to  preserve  the 
rights  of  parties  in  an  adjudication  have 
no  place  in  an  administrative 
proceeding  in  which  there  is  no 
"contest"  comparable  to  the  controversy 
in  a  judicial  case.  Accordingly,  as 
discussed  below,  the  proposed  rule 
retains  the  triggering  date  of  the  existing 
rule,  and  off-the-record  communications 
will  not  be  prohibited  until  such  time  as 
a  protest  or  intervention  in  opposition 
to  an  application  has  been  filed. 

B.  When  Communications  Are 
Prohibited 

The  proposed  regulations  would 
provide  a  clear-cut  time  frame  for 
beginning  and  ending  the  prohibitions. 
The  restrictions  on  communications 
would  be  inapplicable  to  off-the-record 
communications  before  the 
commencement  of  a  proceeding.  When 
there  is  no  pending  proceeding,  there 
can  be  no  barred  communications 
pertaining  to  a  proceeding.  Accordingly, 
the  prohibitions  would  take  effect  at  the 
time  of  the  filing  with  the  Commission 
of  a  complaint,  or  a  protest  or 
intervention  in  opposition  to  a 
proceeding  initiated  by  a  person  outside 
the  Commission.  (The  prohibitions  on 
off-the-record  communications  would 
not  be  triggered  by  a  premature  filing.) 

We  note  that  the  Commission  often 
receives  filings  that  do  not  specify 
whether  a  filed  intervention  is  actually 
protesting  or  opposing  a  requested 
Commission  action,  or  was  filed  merely 
to  support  the  applicant  or  to  allow  the 
filer  to  be  placed  on  a  service  list.  The 


"  Sangamon  Valley  Television  Corp.  v.  United 
States,  269  F.2d  221  P.C.  Cir.  1959):  and  Sierra 
Club  v.  Costle,  657  F.2d  298,  400  (D.C.  Cir.  1981). 

"•See  proposed  Rule  18  CFR  385.2201(c)(4). 
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Commission  will  consider  interventions 
as  opposing  an  application,  and 
triggering  the  proposed  rule's 
prohibitions,  when  they  are  expressly 
styled  as  such.  Additionally,  based  on 
arguments  or  issues  raised  in  the 
document,  the  Commission  may 
consider  a  filing  not  styled  as  an 
intervention  in  opposition  as 
nonetheless  opposing  the  application, 
thus  triggering  the  prohibitions 
contained  in  this  proposed  rule. 
However,  the  Commission  will  not  treat 
as  opposing  an  application  those 
interventions  that  appear  to  have  been 
filed  solely  to  request  that  the  filer  be 
placed  on  the  service  list,  or  to  preserve 
the  opportimity  to  present  oral 
argimient  should  the  Commission  order 
a  hearing  to  be  held. 

The  prohibitions  would  remain  in 
force  imtil  final  disposition  of  the 
proceeding  by  the  Commission,  or  until 
the  opposition,  complaint  or  protest  is 
vrithdrawn.  Final  disposition  refers  to 
the  final  Commission  decision  and  the 
rehearing  of  that  decision,  where 
applicable.  This  means  the  prohibitions 
would  continue  until  the  Commission 
has  acted  on  petitions  for  rehearing, 
rehearing  has  been  denied  by  operation 
of  law,  the  time  for  petitions  for 
rehearing  has  passed  and  none  has  been 
filed,  an  application  is  withdrawn,  or,  in 
matters  where  there  is  no  right  to 
rehearing  (e.g.,  DOE  remedial  order 
cases),  when  the  Commission  issues  its 
final  decision.  Where  an  administrative 
law  judge's  initial  decision  becomes 
final  by  operation  of  law  because  no 
party  has  filed  exceptions,  and  the 
Conunission  has  taken  no  action  to  stay 
the  effectiveness  of  an  initial  decision 
imder  section  375.712  of  our 
regulations,'''  final  disposition  of  the 
case  will  be  assumed  to  have  occurred 
at  that  point.  If  a  rehearing  petition  is 
filed,  notwithstanding  a  party's  failure 
to  file  exceptions,  the  prohibitions 
would  apply  to  the  rehearing  process.'* 

After  final  Commission  disposition, 
the  constraints  on  communication 
would  cease  to  apply  even  if  judicial 
review  of  the  case  has  been  sought.  If  a 
court  remands  the  proceeding  to  the 
Commission  following  judicial  review, 
the  prohibitions  would  attach  once 
more  at  the  time  the  Court  issues  its 
mandate. 


C.  Who  Is  Covered 

The  proposed  regulations  would 
prohibit  off-the-record  commimications 
between  a  person  outside  the 
Commission  and  a  "decisional 
employee."  The  definition  of  "person" 
as  presently  defined  in  Rule  102(d) 
arguably  includes  Commission  staff. " 
Accordingly,  for  the  purposes  of  this 
proposed  Rule  2201,  "person"  would  be 
defined  as  any  person,  other  than  an 
employee  of  the  Commission. 
"Decisional  employee"  would  be 
defined,  as  under  existing  Rule  2201,  to 
mean  a  Commissioner,  a  member  of  his 
or  her  personal  staff,  an  administrative 
law  judge,  or  any  other  employee  of  the 
Commission  who  is  or  may  be 
reasonably  expected  to  be  involved  in 
the  decisional  process  of  a  particiUar 
Commission  proceeding.  The  revised 
definition  is  intended  to  clarify  that  the 
term  does  not  include:  (1)  members  of 
the  Commission's  trial  staff,  (2)  a 
settlement  judge  appointed  under 
existing  Rule  603  (who  is  not  also  the 
presiding  judge  in  the  proceeding)  ^o, 
(3)  a  neutral  (other  than  an  arbitrator)  in 
an  alternative  dispute  resolution 
proceeding,  and  (4)  an  employee 
designated  as  non-decisional  for  a 
particular  case.  The  revised  definition, 
however,  has  been  expanded  to  clarify 
that  the  term  includes  contractors 
involved  in  the  Conunission 's 
decisional  process.^' 

Members  of  the  trial  staff  (or  their 
supervisors  in  the  conduct  of  the  trial) 
are  not  decisional  employees  because 
they  are  barred  by  the  separation  of 
functions  requirements  from  serving  as 
advisors  to  the  Conunission  in  the  same 
proceeding.22  For  the  same  reason,  any 
employee  designated  by  the 
Commission  to  be  non-decisional  for  a 
particular  case  is  subject  to  similar 
separation  of  functions  requirements 
and  would  not  be  involved  in  the 
Commission's  decisional  process.  The 
prohibitions  also  would  be  inapplicable 
to  commimications  with  a  settlement 
judge  because  settlement  judges  are  not 
decisional  employees  and 
commimications  relating  solely  to 
settlement  are  not  viewed  as  relating  to 
the  merits  for  purposes  of  restrictions  on 
off-the-record  communications." 


D.  Non-Covered  Proceedings 

1.  Enforcement  Investigations  Not 
Covered 

Under  the  terms  of  part  lb  of  the 
Commission's  regulations,  enforcement 
investigations  do  not  adjudicate  any 
person's  rights  and  have  no  parties.^* 
Moreover,  section  385.101(b)(1)  of  the 
Commission's  regulations  provides  that 
the  Commission's  Rules  of  Practice  and 
Procedure,  including  existing  Rule 
2201,  do  not  apply  to  part  lb 
investigations.  The  proposed  regulations 
would  clarify  that  the  prohibitions  will 
continue  to  be  inapplicable  to  such 
investigations."  The  Commission 
recently  proposed  amendments  to  part 
lb  and  to  its  Rule  206  complaints 
procedures  ^^  that  added  provisions 
allowing,  inter  alia,  non-public, 
anonymous  commimications  between 
the  Commission's  Enforcement  Hotline 
Staff.  We  note  that  these 
communications  are  permitted  because 
there  are  no  parties  to  such 
investigations.  However,  once  a  matter 
being  investigated  is  set  for  hearing,  the 
probdbitions  against  off-the-record 
communications  would  apply  to  that 
proceeding. 

2.  Rulemaking  Proceedings  Not  Covered 

Similarly,  neither  the  APA  ex  parte 
prohibitions  nor  the  Commission's 
existing  ex  parte  regulations  apply  to 
informal,  notice  and  comment, 
rulemaking  proceedings. 
Communications  with  outside  sources 
of  information  are  proper  and  often 
necessary  to  the  full  development  of  a 
rulemaking.2^ 

E.  Exempt  Communications 

The  proposed  rule  sets  out  ten 
exemptions  from  the  general 
prohibitions  against  off-the-record 
communications.  These  exemptions  are 
intended  to  be  independent  of  one 
another.  Accordingly,  if  any  individual 
exemption  applies  to  the  circumstances 
of  a  particular  proceeding,  off-the-record 
commimications  will  be  permitted 
subject  to  any  disclosure  requirements. 
For  example,  under  proposed 
exemption  18  CFR  385.2201(d)(8).  a 
Federal  agency  with  concurrent 
jurisdiction  that  is  a  party  to  a 


"18  CFR  375.712. 

"See  18  CFR  385.709(d).  Where  a  document 
initiating  a  proceeding  is  filed  but  subsequently 
rejected  (see  18  CFR  4.32  and  385.2001).  the 
document  is  deemed  not  to  have  been  filed  with  the 
Commission.  Accordingly,  until  the  document  has 
been  resubmitted,  no  proceeding  is  pending  before 
the  Commission  and  the  proposed  Rule  2201 
prohibitions  would  not  apply. 


"18  CFR  385.102(d). 

» 18  CFR  385.603. 

'■  For  purposes  of  the  proposed  rule,  "contractor" 
means  a  direct  Commission  contractor  or  a  third- 
party  contractor  subject  to  Commission  supervision 
and  control. 

23  See  18  CFR  385.2202. 

^Louisiana  Ass'n  of  Independent  Producers  and 
Boyalty  Owners  v.  FEfiC,  958  F.2d  1101. 1113  (D.C. 
Cir.  1992)  (In  a  settlement  or  in  a  purely  procedural 
proceeding  there  are  no  issues  to  be  decided  upon 
an  open  record  and,  therefore,  in  communicating 


with  a  settlement  judge,  the  parties  do  not  engage 
in  "surreptitious  efforts"  to  influence  an  official 
charged  with  the  duty  of  deciding  contested  issues). 

"18  CFR  Part  385.101(b)(1). 

» 18  CFR  Part  1(b). 

»  See  Complaint  Procedures,  63  FR  41,982  (Aug. 
6, 1996),  (Notice  of  Proposed  Rulemaking). 

"We  note,  however,  that  the  information 
available  to  support  a  final  rule  upon  judicial 
review  is  generally  limited  to  that  found  in  the  final 
rule  itself  and  material  that  has  been  placed  in  the 
associated  rulemaking  record. 
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proceeding  may  not  participate  in  off- 
the-record  communications  relating  to 
that  proceeding.  Yet,  that  party  agency 
may  freely  participate  in  the 
development  of  an  environmental 
assessment  or  environmental  impact 
statement  in  accordance  with  proposed 
exemption  18  CFR  385.2201(d)(9). 

We  note  that  while  the  proposed  rule 
seeks  to  establish  clear  boundaries 
between  prohibited  and  permitted 
communications,  the  Commission  and 
Commission  staff  would,  of  coiuse, 
retain  the  discretion  not  to  engage  in 
permitted  disciissions  if  in  their 
judgment  such  commimications  would 
create  the  appearance  of  an  impropriety 
or  otherwise  seem  inconsistent  with  the 
best  interests  of  the  Commission.^* 

1.  Communications  Expressly  Permitted 
by  Rule  or  Order 

As  a  general  principle  the  APA 
recognizes  that  its^rohibitions  against 
off-the-record  communications  do  not 
include  those  "required  for  the 
disposition  of  ex  parte  matters  as 
authorized  by  law."  ^  Existing  18  CFR 
385.2201(b)(1)  also  allows  the 
Commission,  by  rule  or  order,  to  modify 
any  of  the  provisions  of  Rule  2201,  or 
Ride  1415,  as  they  apply  to  all  or  part 
of  a  proceeding,  to  the  extent  permitted 
by  law.  The  proposed  rule  contains  a 
similar  provision  without  the  reference 
to  Rule  1415. 

The  proposed  regulations  track  the 
legislative  history  in  {>ermitting  general 
background  or  broad  policy  discussions 
about  an  industry  or  a  segment  of  an 
industry  where  these  discussions  do  not 
relate  to  the  specific  merits  of  a 
particular  pending  case.  General 
discussions  about  industry  conditions 
or  broad  policies  provide  useful 
information  important  to  effective 
regulation.  Restrictions  on  off-the-record 
communications  were  not  intended  to 
cut  an  agency  off  from  the  general 
information  it  needs  to  carry  out  its 
regulatory  responsibilities.^  Such 
general  discussions  are  permitted  even 
where  they  may  touch  on  an  issue  that 
also  happens  to  be  before  the 
Commission  in  the  specific  factual 
context  of  an  individual  case. 

However,  where  the  discussion  is 
carried  on  in  the  context  of  a  particular 
case,  the  prohibitions  extend  to  policy 
and  legal  issues  as  well  as  to  issues  of 


"Proposed  Rule  18  CFR  385.2201(i)(2). 

»5  U.S.C.  557(d)(1).  The  legislative  history  of 
this  section  indicates  that  it  was  envisioned  as 
allowing  ex  parte  requests  for  subpoenas  and  other 
matters  that  might  be  resolved  by  the  decisional 
authority  on  an  ex  parte  basis.  See  1977 
U.S.C.C.A.N.  at  2201. 

"H.R.  Rep.  No.  880  (Part  1),  94th  Cong.,  2d  Sess. 
at  20,  reprinted  in  1976  U.S.C.C.A.N.  at  2202. 


fact.  Moreover,  where  a  general 
discussion  relates  to  the  specific  merits 
of  a  pending  case  (where,  for  example, 
the  discussion  turns  on  the  specific  facts 
of  the  case),  the  prohibitions  would 
apply  even  if  the  case  is  not  mentioned 
by  name  during  the  discussion. 

2.  Communications  Related  to 
Emergencies 

Subject  to  a  disclosure  requirement, 
the  proposed  rule  would  allow  the 
Commission  to  engage  in  off-the-record 
communications  with  regard  to 
emergencies.  This  provision  would 
allow  the  Commission  to  respond  to 
emergencies  such  as  earthquakes, 
floods,  severe  weather  conditions,  fires, 
or  explosions  that  damage  or  threaten  to 
damage  FERC-regulated  facilities,  or 
significant  market  anomalies  that 
imdennine  the  ability  of  FERC-regulated 
entities  to  deliver  energy.  Written 
communications,  or  sunmiaries  of  oral 
communications,  taking  place  diuing  an 
emergency  would  be  delivered  to  the 
Secretary  to  be  noticed  and  placed  in 
the  public  file  of  the  proceeding(s)  most 
readily  identifiable  with  facilities 
afiiacted  by  the  emergency.  The 
Commission  invites  comments  on  this 
proposal.  The  Commission  is 
particularly  interested  in  comments  on 
whether,  for  example,  a  significant  but 
temporary  economic  impact  on  regional 
markets  may  properly  constitute  an 
emergency  that,  subject  to  the  disclosure 
requirements  described  above,  would 
appropriately  permit  the  Commission  to 
conduct  off-Uie-record  commimications 
to  address  those  issues  expeditiously. 

3.  Communicadons  Concerning 
Published  or  Widely  Disseminated 
Public  Information  Permitted 

The  Commission  is  free  to  take  official 
notice  of  its  own  decisions  as  well  as 
the  published  decisions  of  judicial  and 
other  administrative  tribunals.  In 
addition,  since  the  basic  concern  of  the 
prohibitions  is  with  private 
communications  and  "secret"  evidence. 
Commissioners  and  Commission  staff 
may  freely  consult  legal,  economic, 
engineering  and  other  technical  or 
scholarly  journals.  Material  appearing  in 
the  trade  press,  the  general  news  media, 
and  on  publicly  available  Internet  sites 
is  also  not  subject  to  the  prohibitions.^' 
Similarly,  speeches  and  statements 
made  to  a  large  audience  at  a  public 


forum  will  rarely  raise  the  types  of 
concerns  that  the  proposed  rule  is 
intended  to  address. 

Communications  relating  to  such 
published  or  other  widely  disseminated 
public  information  would  be  permitted 
to  the  extent  that  they  do  not  seek  to 
determine  how  precedent  might  apply 
to  fact-specific  issues  in  a  pending 
proceeding.  Thus,  the  Coimnission  and 
the  staff  would  be  permitted  to  explain 
events  such  as  actions  that  courts  or  the 
Commission  have  already  taken,  and  to 
describe  objectively  issues  before  the 
Commission  or  the  positions  of  the 
parties  regarding  those  issues. 

4.  Pre-filing  Consultations  Permitted 

Pre-filing  communications  would  be 
permitted  under  the  proposed  rule.  Pre- 
filing  considtations  are  often  useful  in 
educating  applicants  as  to  the 
appropriate  format,  content,  and  form 
that  an  application  or  other  filing 
should  take.  Such  consultations  can 
therefore  improve  the  chances  that 
filings,  once  made,  will  be  ready  for 
evaluation  on  the  merits.  The  value  of 
pre-filing  considtations  is  explicitly 
recognized  in  Commission  regulations, 
which  permit  such  informal 
consultations  in  connection  with 
pipeline  certificate  applications  ^^  as 
well  as  public  utility  and  natural  gas 
rate  schedules  and  tariff  filings.^^  Other 
specific  examples  of  permitted  pre-filing 
communications  would  include 
consultations  under  sections  4.34(i), 
4.38,  and  16.8  of  our  regulations  taking 
place  before  the  filing  with  the 
Commission  of  an  application  for 
certain  hydropower  licenses, 
exemptions  or  license  amendments.^ 

Our  alternative  hydropower  licensing 
procedures  permit  establishing  pre- 
filing  commimications  protocols.  ^^ 
Under  these  procedures,  an  applicant 
must  demonstrate  that  it  has  made  an 
effort  to  contact  all  resource  agencies, 
citizens  groups  and  others  that  may  be 
affected  by  the  project,  and  that  a 
consensus  exists  for  the  participants  to 
communicate  off-the-record  under  a 
communications  protocol.  The 
alternative  procedures  may  be  used  only 
upon  Commission  approval  and  must 
include  a  disclosure  requirement 
providing  that  information  specified  in 
the  protocol  will  be  placed  in  the  public 
record.  The  Commission  invites 
comments  on  whether  off-the-record 
communications,  occurring  under 


"  while  materials  in  scholarly  journals,  the  news 
media,  and  on  the  Internet  are  not  communications 
prohibited  by  the  proposed  rule,  this  does  not 
necessarily  mean  that  they  are  accurate,  valid  or 
persuasive  in  all  circumstances.  Under  Commission 
regulations,  even  officially  noticeable  facts  are 
subject  to  rebuttal  at  the  request  of  any  participant. 
18  CFR  385.508(d). 


'2 18  CFR  157.14(a). 

"18  CFR  35.6  and  154.25. 

^^  See  18  CFR  4.34. 4.38  and  16.8. 

^>  See  Docket  No.  RM95-16.  Order  No.  596, 
Regulations  for  the  Licensing  of  Hydroelectric 
Projects,  62  FR  59802  (Nov.  5, 1997),  81  FERC 
161.103  (October  29. 1997). 
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protocols  entered  into  under  the 
alternative  procedures  during  the  pre- 
filing  stages,  should  be  permitted  to 
continue  after  the  application  is 
formally  filed  with  the  Secretary.  Is 
there  a  need  to  renew  the  consensus  in 
order  for  the  communications  protocol 
to  survive?  Should  the  protocol  remain 
in  effect  following  an  application  absent 
formal  opposition  by  a  party  (whether 
an  existing  or  new  participant)? 

5.  Communications  Agreed  to  by  the 
Parties  Permitted 

Proposed  18  CFR  385.2201(b)(5) 
would  retain  the  existing  provision  in 
18  CFR  385.2201(b)(6)  permitting 
communications  which  all  the  parties 
agree  may  be  made  without  regard  to 
communications  constraints.  The 
proposed  regulations  would  retain  the 
ciurent  policy  of  imposing  no 
prohibition  on  commimications  during 
a  meeting  or  conference  noticed  and 
open  to  M  parties  in  a  proceeding.  The 
fundamental  concern  posed  by  off-the- 
record  communications  is  with  private 
or  secret  communications.  The  right  to 
a  fair  hearing  is  denied  when  one  party 
or  interest  has  private  access  to  the 
decision  maker  and  can  present 
evidence  or  argument  that  other  parties 
have  no  opportunity  to  rebut.^  This 
concern  is  not  present  in  meetings 
which  all  parties  have  an  opportimity  to 
attend. 

6.  Written  Communications  with  Non- 
party Elected  Officials  Permitted 

Proposed  18  CFR  385.2201(d)(6) 
would  permit  written  communications 
from  non-party  elected  officials  acting 
in  their  official  representative 
capacities.  The  Conunission  receives 
numerous  letters  from  Federal  and  state 
elected  officials  requesting  expedition 
or  forwarding  correspondence  fii}m 
constituents.'"'  This  proposal  would 
treat  such  letters  as  permitted 
communications,  subject  to  a  disclosure 
requirement  under  which  the 
communications  would  be  placed  in  the 
pubUc  record  and  noticed,  providing  an 
opportimity  for  review  and  comment, 
thus  mitigating  any  potential  due 
process  concerns. 


»  WKAT.  Inc.  V.  FCC.  296  F.2d  at  383. 

i^The  legislative  history  of  the  APA  makes  clear 
that  members  of  Congress  are  "interested  persons" 
subject  to  the  APA  restrictions  on  communications. 
It  also  indicates,  however,  that  this  prohibition  is 
not  intended  to  prohibit  routine  inquiries  or 
referrals  of  constituent  correspondence.  See  H.R. 
Rep.  No.  880  (Part  1),  94th  Cong.,  2d  Sess  at  21- 
22,  reprinted  in  1976  U.S.C.CA.N.  at  2203. 


7.  Certain  Staff  Commimications 
Concerning  Compliance  Matters 
Permitted 

We  are  concerned  with  the  fact  that 
Commission  staff  frequently  is 
restrained  fi*om  being  able  to 
communicate  with  regulated  entities 
and  others  regarding  compliance  with 
the  requirements  of  Commission  orders 
pending  on  rehearing.  Such  situations 
can  lead  to  regulatory  delay  in 
compliance. 

Most  post-licensing  compliance  takes 
place  after  all  the  imderlying  issues 
have  been  resolved.  Therefore,  the 
proposed  restrictions  would  not  apply 
to  conversations  or  exchanges  of 
information  during  Commission  staff 
safety  inspections,  post-licensing  or 
post-certification  environmental 
monitoring  or  compliance,  or  routine 
staff  audits  of  company  books  or  records 
when  the  inspections,  monitoring,  or 
audits  are  not  undertaken  in  connection 
with  an  ongoing  Ucensing  or  certificate 
case  or  other  specific  p>ending 
proceeding.  Proposed  18  CFR 
385.2201(d)(7)  would  make  clear  that 
limited  off-the-record  commimications 
also  would  be  permitted  where,  for 
example,  a  licensee  is  undertaking  a 
good  faith  compliance  effort,  while 
pursuing  rehearing  on  the  underlying 
order.  Only  discussions  concerning  the 
mechanics  of  compliance,  as  .opposed  to 
the  merits  of  the  underlying  order, 
would  be  permitted. 

For  example,  in  a  hydropower 
licensing  context,  we  do  not  believe  that 
post-licensing  communications  on 
compliance  with  dam  safety  matters 
should  be  encumbered  by  the  fact  that 
a  party  has  sought  rehearing  on  the 
imderlying  licensing  order. 

8.  Communications  with  Other  Federal, 
State  and  Local  Agencies 

Existing  18  CFR  385.2201(b)(1)  does 
not  prohibit  communications  from 
interceders  who  are  Federal,  state  or 
local  agencies  that  have  no  official 
interest  in  and  whose  official  duties  are 
not  affected  by  the  outcome  of  a  covered 
proceieding  to  which  the  communication 
relates.  Because  many  of  the  outside 
agencies  with  which  the  Commission 
works  do  have  an  official  interest  in  the 
proceeding  to  which  interagency 
communications  relate,  the  proposed 
rule  would  permit  some 
communications  with  Federal,  state,  or 
local  agencies  that  are.  not  parties  in  the 
relevant  Commission  proceeding.  This 
exemption  would  apply  to 
communications  involving:  (1)  a  request 
for  information  by  the  Commission  or 
Commission  staff;  or  (2)  a  matter  over 
which  the  other  Federal,  state,  or  local 


agency  and  the  Commission  share 
regulatory  jurisdiction,  including 
authority  to  impose  or  recommend 
licensing  conditions. 

The  partial  exemption  recognizes  that, 
except  where  the  oUier  Federal,  state,  or 
local  agency  is  directly  involved  in  a 
Commission  case  as  a  party,  the  pubUc 
interest  favors  a  free  flow  of  information 
between  government  agencies  with 
shared  jurisdiction.  Where  agencies  are 
charged  with  shared  jurisdiction  and 
regulatory  responsibilities,  a  cohesive 
government  policy  can  best  be 
developed  and  implemented  through 
communication,  cooperation  and 
collaboration  between  agencies  and 
their  staff  that  sometimes  can  take  place 
most  effectively  off-the-record.'"  To 
ensure  that  suc^  communications  do 
not  compromise  the  procedural  rights  of 
the  parties  or  the  integrity  of  the 
Commission's  decisional  record, 
proposed  18  CFR  385.2201{g)(l)(iil 
would  require  that  actual  information 
obtained  through  off-the-record 
communications  with  Federal,  state  or 
local  agencies,  and  relied  upon  by  the 
Commission  in  reaching  its  decision,  be 
placed  in  the  public  record  to  allow  the 
public  to  discern  the  basis  of  the 
Commission's  decision. 

9.  Communications  Relating  to 
Environmental  Documentation 

The  Commission  is  interested  in 
establishing  rules  that  will  permit  more 
effective  cooperation  with  other 
agencies,  applicants,  and  the  public  in 
developing  documentation,  consistent 
with  the  National  Environmental  Policy 
Act  of  1969  (NEPA),»  that  supports 
decisions  made  by  the  Commission. 
Accordingly,  the  Commission  proposes 
to  exclude  from  the  coverage  of  the  rule 
all  off-the-record  communications 
required  to  comply  with  the  NEPA  and 
implementing  regulations  issued  by  the 
Council  on  Environmental  Quality 
(CEQ)  *^  and  the  Commission.*' 

The  CEQ's  regulations  describe  an 
open  and  pubUc  NEPA  process  leading 
up  to  the  issuance  of  an  environmental 
document  that  includes  opportunity  for 
pubUc  comment  and  participation,  and 
record  development  akin  to  the 
procedures  used  in  informal 
rulemaking.  For  example,  in  cases 
necessitating  the  preparation  of  an 
Environmental  hnpact  Statement  (EIS), 
CEQ  rules  describe  a  public  scoping 
requirement  that  may  include  noticed. 


»  Similar  exclusions  appear  in  the  Federal 
Communications  Commission's  ex  parte 
regulations.  See  47  CFR  1.1204(b)(5).  (7)  and  (8). 

"  National  Environmental  Policy  Act  of  1969.  as 
amended,  42  U.S.C  4321  ef  seq. 

«40  CFR  1500-1508. 

«' 18  CFR  Part  380. 
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public,  on-the-record  meetings,*^  and 
requirements  that  all  substantive 
comments  (whether  written  or  oral) 
received  on  the  draft  statement  (or 
summaries  thereof  where  the  response 
has  been  especially  voluminous)  should 
be  addressed  in  the  final  statement 
whether  or  not  they  are  relied  upon  by 
the  agency.  *3  Comments  or 
communications  received  after  issuance 
of  the  final  EIS  should  be  made  on-the- 
record  or  else  they  will  be  considered  as 
prohibited  communications,  unless  they 
are  exempt  under  another  provision  of 
this  rule. 

Just  as- with  the  development  of  an 
EIS,  CEQ  regulations  provide  that,  to  the 
extent  practicable,  environmental 
agencies,  the  applicant,  environmental 
interest  groups;  and  the  public  should 
be  involved  in  the  process  of  crafting  an 
environmental  assessment  (EA).** 
However,  the  CEQ's  regulations  for 
preparation  of  an  EA  do  not  require  the 
same  procedures  to  further  public 
participation  as  those  related  solely  to 
EIS  preparation. 

Based  on  our  experience,  a  substantial 
majority  of  appUcations  requiring 
preparation  of  an  EA  are  uncontested. 
Because  the  rule  does  not  apply  to 
uncontested  proceedings, 
commimications  undertaken  in  the 
environmental  review  process  for  these 
proceedings  may  take  place  ofl^-the- 
record.  However,  this  rule  must  address 
how  off-the-record  communications 
should  be  handled  in  those  cases  where 
an  application  requiring  preparation  of 
an  EA  is  contested. 

Accordingly,  the  Commission 
proposes,  in  cases  that  are  contested,  to 
exempt  firom  the  coverage  of  the 
proposed  rule  those  communications 
relating  to  the  preparation  of  an  EA  in 
cases  where  the  Commission  has 
determined  to  solicit  and  address  public 
comment.  In  this  manner,  we  believe 
that  the  Commission  will  have  access  to 
the  information  it  needs  to  make  an 
informed  decision,  and  the  pubUc  will 
have  the  requisite  opportunity  to 
participate  in  the  process  leading  up  to 
issuance  of  an  environmental 
assessment.  We  note  that  the  "final" 
environmental  assessment  may  in  fact 
be  incorporated  in  the  Commission's 
final  order  on  the  imder lying  action. 

CEQ  regulations  require,  to  the  fullest 
extent  possible,  that  Federal  agencies 


integrate  related  surveys,  required  by 
other  relevant  environmental  review 
laws,  into  an  EIS.  Therefore, 
communications  necessary  to  assure 
compliance  with  all  relevant  statutes 
protecting  environmental,  cultural  and 
historic  preservation  concerns  *^  also 
would  be  considered  as  excluded  from 
the  rule,  if  they  occur  prior  to  the 
issuance  of  a  completed  EA  or  EIS. 
Thus,  to  the  extent  that  an  applicant's 
compliance  with  these  statutes  is 
addressed  in  a  final  EA  or  EIS 
associated  wnth  a  particular  proceeding, 
the  integrity  of  decisions  arising  tmder 
these  statutes  is  protected  by  the  EIS 
process.  Any  communications  taking 
place  after  the  Commission's  issuance  of 
the  final  environmental  dociunent 
would  have  to  take  place  on-the- 
record.^ 

The  Commission  is  mindful  that  other 
Federal  and  state  resource  agencies  with 
which  we  share  jiuisdiction  may  choose 
to  intervene  in  the  same  Commission 
proceeding  in  which  they  have  been 
serving  as  a  cooperating  agency  *''  in  the 
preparation  of  NEPA  dociunentation. 
and  thus  may  have  been  made  privy  to 
non-public  predecisional  information. 
The  Commission  invites  comments  on 
whether  cooperating  agencies  who  are 
also  parties  should  have  access  to 
materials  to  which  other  parties  lack 
access. 

10.  Communications  With  Individual, 
Non-Farty  Landowners  Permitted 

Communications  involving 
individual,  non-party  landowners, 
whose  property  may  be  directly  affected 
by  a  pending  proceeding,  would  be 
permitted,  subject  to  a  disclosure 
requirement.  "This  exemption  would 
apply  even  after  the  issuance  of  a 
completed  NEPA  dociunent.  Consistent 
vnth  fundamental  fairness,  such 
individual  landowners  should  be 
permitted  to  comment  without  the  need 
to  incur  the  expense  of  formally 
intervening  in  a  proceeding.  Any 


*>  Scoping  meetings  convened  by  the  Commission 
are  frequently  transcribed  by  a  court  reporter.  In  the 
absence  of  a  stenographic  report,  the  substance  of 
significant  communications  taking  place  in  such 
meetings  is  memorialized,  in  writing,  by 
Commission  staff.  These  documents  are  made 
available  to  the  parties  and  placed  in  the  public 
record  of  the  proceeding. 

«40CFR  1503.4(b). 

♦•40  CFR  1501.4. 


*■  Such  statutes  include,  but  are  not  limited  to, 
the  Coastal  Zone  Management  Act  of  1972, 16 
U.S.C  1451  et  seq.;  National  Historic  Preservation 
Act  of  1966, 16  U.S.C  470  et  seq.;  Endangered 
Species  Act,  16  U.S.C  1532  et  seq.;  and  section  401 
the  Clean  Water  Act,  33  U.S.C.  1341. 

**The  Commission  believes  that  it  is  not  required 
to  disclose  the  specific  details  of  communications 
with  some  cultural,  historical,  and  enviroiunental 
protection  agencies.  Rather,  in  order  to  protect  the  . 
location  or  specific  nature  of  an  endangered 
resource,  a  general  description  of  the  problem 
encountered  and  proposed  mitigative  action,  should 
be  sufficient  disclosure, This  rationale  would  apply 
whether  the  communication  is  addressed  in  an 
environmental  document,  or  as  a  separate  part  of 
the  decisional  record. 

*^The  term  "cooperating  agency"  is  defined  in 
the  CEQ  regulations  as  an  agency  invited  by  the 
lead  agency  to  participate  in  the  preparation  of  an 
environmental  document  See  40  CFR  1501.6. 


possible  bias  to  the  parties  would  be 
mitigated  by  a  requirement  that 
communications  with  affected 
landowners  be  placed  in  the  record  of 
the  proceeding.  This  exception  would 
not  apply,  however,  in  the  case  of 
communications  with  a  landowner 
organization,  or  if  an  individual 
landowner  is  a  party  to  the  proceeding. 

F.  Handling  of  Off -the-Record 
Communications 

1.  Prohibited  Off-the-Record 
Communications 

The  proposed  regulations  differentiate 
between  two  types  of  off-the-record 
communications:  those  prohibited  by 
the  regulations  and  those  permitted  by 
the  regulations.  Commission  decisional 
employees  who  make  or  receive  a 
prohibited  commimication  would 
remain  obligated  to  deliver  a  copy  of  the 
commimication,  if  written,  or  a 
summary  of  the  substance  of  any  oral 
commimication  to  the  Secretary  for 
submission  into  the  pubUc  record 
associated  with,  but  separated  from,  the 
decisional  record  in  the  proceeding.  The 
Secretary  will  acknowledge  receipt  of 
the  probdbited  communication  by 
periodically  issuing  a  public  notice  that 
the  agency  has  received  a  prohibited 
communication.  Such  notice  will  Ust 
the  author  of  the  communication,  date 
of  receipt  by  the  Commission,  and  the 
docket  number  to  which  the 
commimication  relates.  Parties  may  seek 
an  opportunity  to  respond  on  the  record 
to  any  facts  or  contentions  made  in  a 
communication  placed  in  the  non- 
decisional  associated  file.  The 
Commission  will  grant  such  requests 
only  where  it  determines  that  the 
dictates  of  fairness  so  require.  When  the 
request  is  granted,  a  copy  of  the  off-the- 
record  communication  and  the 
permitted  response  will  be  made  a  part 
of  the  decisional  record. 

The  proposed  regulations  depart  bom 
existing  Rule  2201  (but  not  the  APA)  in 
dropping  the  requirement  that 
submissions  in  the  public  file  revealing 
barred  communications  must  also  be 
routinely  served  on  the  parties  to  the 
relevant  proceeding.  The  substitution  of 
"public"  notice  is  modeled  on  the 
approach  used  in  the  FCC's  ex  parte 
rule  with  regard  to  permitted  off-the- 
record  communications.^  Given  that 
these  prohibited  communications  are 
not  part  of  the  Commission's  decisional 
record,  we  believe  there  is  no 
justification  for  imposing  on  the 
Commission  a  burdensome  requirement 
of  service  on  the  parties.  We  note  that 
the  FCC's  requirement  is  that  its ' 


'47  CFR  1.1206(b). 


Federal  Register /Vol.  63,  No.  186 /Friday,  September  25,  1998 /Proposed  Rules 51319 


Secretary  publicly  notice  receipt  of  the 
o£F-the-record  contact.  Such  notice 
apparently  is  accompUshed  by  a  regular 
posting  on  the  public  bidletin  board, 
without  resort  to  more  formal  Federal 
Register  notice.  Considering  that  the 
communications  in  question  are 
prohibited,  we  believe  the  FCXZ's 
approach  is  valid  and  therefore  propose 
that  the  Commission  adopt  it. 

"the  Commission  specincally  invites 
comments  on  the  use  of  pubUc  notice  in 
Ueu  of  service.*  We  also  invite 
comments  on  whether  the  Secretary 
should  retain  the  prohibited 
conununication  and  response  thereto  in 
a  file  separate  from  the  decisional  file 
(i.e.,  the  associated  file)  or  whether  the 
incoming  commimication  should  be 
immediately  placed  in  the  decisional 
file  and  noticed  (in  the  Federal 
Register)  by  the  Secretary  for  pubhc 
comment,  and  whether  the  latter 
approach  would  provide  adequate 
incentive  to  comply  with  the  ex  parte 
rules. 

The  proposed  regulations  also  would 
drop  the  requirement  that  appears  in 
existing  Rule  2201,  but  not  in  Rule  1415 
or  the  APA,  for  "sworn"  statements 
summarizing  oral  communications. 
While  sworn  statements  may  be 
appropriate  in  certain  specific 
circumstances,  the  proposed  regulations 
follow  the  practice  of  most  Federal 
agencies  in  not  imposing  a  general 
requirement  of  sworn  statements. 

2.  Permitted  Off-the-Record 
Communications 

The  due  process  principles 
underlying  ex  parte  relate  to  preserving 
the  actual  and  apparent  integrity  of 
administrative  processes  and  creation  of 
an  agency  decision-making  record 
capable  of  judicial  review.  Consistent 
with  these  principles,  the  Commission 
proposes  to  permit  certain  off-the-record 
conununications,  but  require  that 
documentation  of  such  communications 
be  placed  in  the  decisional  record  with 
pubhc  notice  that  the  conununication 
has  been  placed  in  the  record.  This 
disclosure  requirement  may,  however, 
create  some  incremental  burden  on 
FERC  staff  relating  to  drafting 
memoranda  ornotes  on  oral 
conununications,  and  may  chill 
communications  that  outside  parties 
would  prefer  not  to  disclose.  The 
Commission  invites  comments  on 
whether  the  proposed  rule  attains  an 
appropriate  balance  of  these  interests.^/ 


The  proposed  nde  would  require  the 
Secretary  periodically  to  notice  receipt 
of  these  permitted  communications, 
thereby  notifying  the  parties,  in  Ueu  of 
direct  service,  that  the  communications 
are  in  the  decisional  record  (or 
environmental  record),  and  that  they 
have  the  right  to  file  a  response. 

We  propose  that  notice  oe 
accompUshed  through  pubUcly  posting 
receipt  of  these  commimications.  In 
addition,  the  notice  might  be  accessible 
through  the  Commission's  Internet 
homepage.  We  request  comments  on  the 
sufficiency  of  this  type  of  notice  for 
pubUcizing  permitted  off-the-record 
communications. 

G.  Sanctions 

The  proposed  regulations  expand  the 
sanctions  provision  in  existing  Rule 
2201  in  one  respect.  Added  as  a  possible 
sanction  for  violations  of  the  proposed 
regulations  is  disquaUfication  or 
suspension  from  practice  or  appearance 
before  the  Commission.  This  sanction  is 
already  available  imder  Rule  2102  to 
deal  with  misconduct  by  those 
appearing  before  the  Commission."/  It 
is.  included  in  the  proposed  regulations 
to  clarify  that  persons  who  engage  in 
barred  communications  are  among  those 
who  may  be  subject  to  disquaUfication 
or  suspension  in  the  appropriate 
circumstances.  One  purpose  of  the 
proposed  rule  is  to  assiue  that  the 
Commission's  decisions  are  based  only 
on  information  available  to  all  parties. 
Accordingly,  this  sanctions  portion  of 
the  rule  would  apply  notwithstanding 
that  the  prohibited  off-the-record 
commimication  would  be  made  pubUcly 
available  imder  proposed  18  CFR 
385.2201(f).  As  imder  existing 
Commission  regulations,  the  proposed 


*>The  Commission  may  also  notice  prohibited 
communications  on  its  Homepage  (http:// 
www.ferc.fed.us)  and/or  its  official  bulletin  board. 

^For  communications  under  Hve  exceptions  we 
propose  a  disclosure  and  notice  requirement.  These 


five  exceptions — relating  to  emergencies, 
communications  by  non-party  public  officials, 
agency  communicatioos,  the  NEPA  process,  and 
landowner  interests — might  otherwise  be  viewed  as 
violative  of  the  ex  parte  principles  designed  to 
ensure  the  integrity  of  the  Commission's 
proceedings  if  they  were  not  accompanied  by 
alternative  procedural  assurances  that  the 
Commission's  records  will  be  complete  and  that 
others  will  have  a  fair  opportunity  to  respond. 
Thus,  we  propose  to  require  that  communications 
under  these  five  areas  be  placed  in  the  public 
record. 

In  total,  the  Commission  proposes  to  exempt  ten 
categories  of  communications  from  coverage  under 
the  proposed  rule.  The  other  proposed  exemptions 
relate  to  communications  that  may  be  viewed  as 
falling  outside  the  penumbra  of  ex  parte 
communications  recognized  by  the  APA.  Therefore, 
we  do  not  require  notice  and  a  record  of  their 
occurrences.  These  include  communications 
permitted  by  law,  prefiling  communications, 
communications  that  all  parties  agree  may  taka 
place  off  the  record,  procedural  inquiries, 
conununications  talcing  place  in  public  fora,  and 
communications  relating  to  compliance  with 
Commission  orders. 

"  18  CFR  385.2102. 


sanctions  provision  would  apply  only  to 
persons  outside  the  Commission. 
Commission  employees  who  violate  the 
proposed  Rule  2201  prohibitions  would 
be  subject  to  administrative  disciplinary 
measures  appUcable  to  Federal 
employees. 

IV.  Regulatory  Flexibility  Certification 
Statement 

The  Regulatory  FlexibiUty  Act'V 
requires  rulemakings  either  to  contain  a 
description  and  analysis  of  the  impact 
the  rule  would  have  on  smaU  entities, 
or  to  certify  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
analysis  is  not  required  if  a  proposed 
rule  will  not  have  such  an  impact.^V 

The  regulations  proposed  in  this 
rulemak^  would  revise  the 
Commission's  Rules  of  Practice  and 
Procedure  dealing  with  certain  off-the- 
record  communications.  The 
Commission  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  smaU  entities. 

V.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.**/ 
The  Commission  has  categoricaUy 
excluded  certain  actions  from  this 
requirement  as  not  having  a  significant 
effect  on  the  human  environment. 
Among  these  are  proposals  for  rules  that 
are  clarifying,  corrective,  or  procedural, 
or  that  do  not  substantively  change  the 
effect  of  the  regulations  being 
amended.**/  The  proposed  rule  falls 
uuder  this  exception;  consequently,  no 
environmental  consideration  is 
necessary. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB's)  regulations  require 
that  OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rules.**/  However,  this  proposed 
rule  contains  no  information  collection 
requirements  and  therefore  is  not 
subject  to  OMB  approval. 

Vn.  Public  Comment  Procedures. 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 


«5U.S.C601-«12. 

"5  U.S.C  605(b). 

'^  Order  No.  486,  Regulations  Implementing 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec  17. 1997),  FERC  Suts.  ft  Regs.,  Regulations 
Preambles  1986-90 1 30,783  (1997). 

"18CFR380.4(a)(2)u). 

'•S  CFR  Part  1320. 
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this  Notice  of  Proposed  Rulemaking.  An 
original  and  14  copies  of  the  comments 
must  be  filed  with  the  Commission  no 
later  than  December  24, 1998. 

Comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission,  888  1st  Street, 
N.E.,  Washington,  DC  20426  and  should 
refer  to  Docket  No.  RM98-1-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  1st  Street.  N.E.,  Washington,  DC 
20426,  during  regular  business  hours. 

List  of  Sublects  in  18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power,  Penalties, 
Pipelines,  and  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

In  consideration  of  the  fcnegoing,  the 
Commission  proposes  to  amend  Part 
385,  Chapter  I,  Title  18.  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717W.  3301-3432;  16  U.S.C.  791a-825r. 
2601-2645;  31  U.S.C  9701;  42  U.S.C  7101- 
7352:  49  U.S.C.  60502;  49  App.  U.S.C.  1-65. 

2.  Section  385.101(b)(4)  is  revised  to 
read  as  follows: 

S385.101    Appncability  (Rule  101). 

•        •        •        *        * 


(4)  With  respect  to  any  oil  pipeline 
filing  or  proceeding,  the  modified 
prooadures  set  forth  in  Rules  1404  and 
1414  will  apply. 

•        •        •        •        • 

3.  Section  385.915  is  revised  to  read 
as  follows: 

i  385.91 5    Off-th«-r«cord  communications 
(Ruia  915). 

The  provisions  of  Rule  2201 
(prohibited  communications  and  other 
communications  requiring  disclosure) 
apply  to  proceedings  pursuant  to  this 
subpart,  commencing  at  the  time  the 
Secretary  issues  a  proposed  remedial 
order  under  10  CFR  205.192,  an  interim 
remedial  order  for  immediate 
compliance  imder  10  CFR  205.199D,  or 
a  proposed  order  of  disallowance  under 
10  CFR  205.199E. 

4.  Section  385.1012  is  revised  to  read 
as  follows: 


§  385.1012    Off-the-racord  communications 
(Rule  1012). 

The  provisions  of  Rule  2201 
(prohibited  communications  and  other 
communications  requiring  disclosure) 
apply  to  proceedings  pursuant  to  this 
subpart,  commencing  at  the  time  a 
petitioner  files  a  petition  for  review 
under  Rule  1004  (commencement  of 
proceedings). 

§385.1415    [Ramovad] 

5.  Section  385.1415  is  removed. 

6.  The  Subpart  V  heading  and 
§  385.2201  are  revised  to  read  as 
follows: 

Subpart  V— Prohibited 
Communications  and  Otiier 
Communications  Requiring 
Disclosure;  Separation  of  Functions 

§385.2201    Prohibited  communications 
and  other  contmunlcations  requiring 
diacloaura  (Rule  2201). 

(a)  Purpose  and  scope.  The  purpose  of 
this  section  is  to  govern 
communications  with  the  Commission 
in  a  manner  that  permits  fully  informed 
decision  making  by  the  Commission 
while  ensuring  the  integrity  and  fairness 
of  the  Commission's  decisional  process. 
This  rule  shall  apply  to  all  contested  on- 
the-record  proceedings  except  that  the 
Commission  may,  by  rule  or  order, 
modify  any  provision  of  this  subpart,  as 
it  applies  to  all  or  part  of  a  proceeding, 
to  the  extent  permitted  by  law. 

(b)  Prohibited  off-the-record 
communications  in  proceedings 
involving  a  party  or  parties.  (1)  Except 
as  permitted  in  paragraph  (d)  of  this 
section,  no  person  shall  make  or 
knowingly  cause  to  be  made  to  any 
decisional  employee  an  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding 
involving  a  party  or  parties;  and 

(2)  Except  as  permitted  in  paragraph 
(d)  of  this  section,  no  decisional 
employee  shall  make  or  knowingly 
cause  to  be  made  to  any  person  an  off- 
the-record  communication  relevant  to 
the  merits  of  a  contested  on-the-record 
proceeding  involving  a  party  or  p>arties. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  Off-the-record  communication 
means  a  communication  which,  if 
written,  is  not  served  on  the  parties  to 
the  proceeding,  and  if  oral,  is  made 
without  reasonable  prior  notice  to  the 
parties  to  a  proceeding. 

Note:  Written  commimications  includes  a 
communication  transmitted  by  electronic 
means  such  as  "e-mail." 

(2)  Contested  on-the-record 
proceeding  means  any  complaint,  action 
initiated  by  the  Commission,  or  other 


proceeding  involving  a  party  or  parties 
in  which  an  intervener  opposes  a 
proposed  action. 

NotR  The  Commission  will  consider  an 
intervention  as  contesting  the  proposed 
action,  and  triggering  the  prohibitions  on  off- 
the-record  communications,  when  the 
intervenor  expressly  styles  its  petition  as 
being  in  opposition.  AdditioneJly,  the 
Conunission  will  consider  an  intervention  as 
being  in  opposition,  even  when  not  so  styled, 
if  the  arguments  contained  therein 
reasonably  establish  the  filer's  opposition  to 
the  application.  However,  the  Commission 
will  not  treat  an  intervention  as  being  in 
opposition  to  the  applicant  when  it  appears 
to  have  been  made  solely  for  the  purpose  of 
being  placed  on  the  service  list  or  to  seek 
permission  to  participate  in  a  hearing,  should 
the  Commission  order  that  a  hearing  be  held. 

(3)  Decisional  employee  means  a 
Commissioner  or  member  of  his  or  her 
personal  staff,  an  administrative  law 
judge,  or  any  other  employee  or 
contractor  of  the  Commission  who  is  or 
may  reasonably  be  expected  to  be 
involved  in  the  decisional  process  of  a 
particular  proceeding,  but  does  not 
include  an  employee  designated  as  part 
of  the  Commission's  trial  staff  in  a 
proceeding,  a  settlement  judge 
appointed  imder  Rule  603  (settlement  of 
negotiations  before  a  settlement  judge), 
a  neutral  (other  than  an  arbitrator)  in  an 
alternative  dispute  resolution 
proceeding,  or  an  employee  designated 
as  non-decisional  in  a  particular 
proceeding  subject  to  the  separation  of 
functions  requirements  applicable  to 
trial  staff  under  Rule  2202  (separation  of 
functions  of  staff). 

Note:  For  purposes  of  this  paragraph, 
"contractor"  means  a  direct  Ck>nmiission 
contractor  or  a  third-party  contractor  subject 
to  Commission  supervision  and  control. 

(4)  Person  means  any  person  outside 
the  Commission. 

(5)  Proceeding  involving  a  party  or 
parties  means  any  docketed 
Commission  proceeding  other  than  an 
investigation  under  part  lb  of  this 
chapter,  an  informal  rulemaking  under 
the  procedtues  of  5  U.S.C.  553  or 
exempted  bom  those  procediues  under 
5  U.S.C.  553(a)(1)  and  (a)(2).  or  any 
other  proceeding  not  having  a  party  or 
parties. 

Note:  An  on-the-record  proceeding 
includes  both  proceedings  set  for  oral 
hearings  and  those  hearings  disposed  of  on 
evidence  taken  by  modified  procedures,  that 
is  a  "paper  hearing." 

(6)  Relevant  to  the  merits  means 
capable  of  affecting  the  outcome  of  a 
proceeding,  or  influencing  a  decision,  or 
providing  an  opportunity  to  influence  a 
decision,  on  any  substantive  issue  in  the 
proceeding,  but  does  not  include: 
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(i)  A  request  for  information  relating 
solely  to  the  status  of  a  proceeding, 
imless  the  request  states  or  implies  a 
preference  for  a  particular  party  or 
position,  advocates  expedited  action  or 
action  by  a  certain  date  or  time,  or  is 
otherwise  intended,  directly  or 
indirectly,  to  address  the  merits  or 
influence  the  outcome  of  a  proceeding; 

or 

(ii)  A  general  backgroimd  or  broad 
policy  discussion  involving  an  industry 
or  a  substantial  segment  of  an  industry, 
where  the  disciission  occurs  outside  the 
context  of  any  particular  proceeding 
involving  a  party  or  parties  and  does  not 
address  the  specific  merits  of  the 
proceeding. 

Note:  Although  the  Administrative 
Procedure  Act  pennits  off-the-record 
communications  concerning  general 
background  or  policy  discussions  about  an 
industry  or  segment  of  an  industry, 
discussions  of  how  such  background  or 
policy  information  might  apply  to  the 
specific  merits  of  a  pending  proceeding  aie 
not  pennitted. 

(d)  Exempt  communications.  The 
general  prohibitions  in  paragraph  (b)  of 
this  section  do  not  apply  to  the 
following: 

(1)  A  communication  specifically 
authorized  by  law,  or  permitted  by 
Commission  rule  or  order  in  a  particular 
proceeding; 

(2)  Subject  to  the  disclosiu* 
requirements  of  paragraph  (g)  of  this 
section,  a  communication  related  to  an 
emergency; 

(3)  Commimications  of  published  or 
broadly  disseminated  public 
information; 

Note:  Communications  taking  place  in 
public  fora,  and  material  appearing  in  the 
public  domain,  are  not  subject  to  the  general 
prohibitions  on  off-the-record 
communications. 

(4)  Pre-filing  communications, 
including  commimications  under 

§§  4.34(1),  4.38,  and  16.8  of  this  chapter, 
to  take  place  before  the  filing  with  the 
Ck)mmission  of  an  appUcation  for  an 
original,  new,  nonpower,  or  subsequent 
hydropower  license  or  exemption  or  a 
license  amendment; 

Note:  Application  of  this  section  is  not 
limited  to  the  above  listed  hydropower 
regulations.  Other  examples  of  pennitted  pre- 
filing  communications  would  include,  but 
are  not  limited  to,  submitting  draft  rate 
schedtiles  for  the  purpose  of  receiving  staff 
suggestions  under  §  35.6  of  this  chapter,  and 
certain  informal  pipeline  certificate 
consultations  pursuant  to  §  157.14(a)  of  this 
chapter. 

(5)  A  communication  that  all  parties 
to  a  proceeding  agree  may  be  made 
without  regard  to  the  prohibitions  in 
paragraph  (b)  of  this  section; 


Note:  Absent  formal  opposition  by  a  party, 
this  exemption  allows  pre-filing 
conmiunications  protocols  to  remain  in  effect 
after  an  application  is  filed  with  the 
Commission. 

(6)  Subject  to  the  disclosure 
requirements  of  paragraph  (g)  of  this 
section,  a  written  communication  from 
a  non-party  elected  official; 

Note:  This  exemption  covers  written 
communications  requesting  expedition  or 
forwarding  constituent  correspondence;  oral 
communications  would  be  subject  to  the 
prohibitions  of  this  subpart. 

(7)  Where  an  order  is  pending 
rehearing,  commimications  on  issues 
relating  to  compliance  with  order 
conditions; 

Note:  Communications  related  to  the  basis 
for,  or  seeking  changes  in,  the  underlying 
order  for  which  rehearing  is  being  sought 
would  not  be  permitted. 

(8)  Subject  to  the  requirements  of 
paragraph  (g)  of  this  section,  a 
communication  to  or  from  another 
Federal,  state  or  local  agency  that  is  not 
a  party  in  the  Commission  proceeding 
where  the  communication  involves: 

(i)  A  verbal  or  written  request  for 
information  made  by  the  Commission  or 
Commission  staff;  or 

(ii)  A  matter  over  which  the  other 
Federal,  state,  or  local  agency  and  the 
Commission  share  jurisdiction, 
including  authority  to  impose  or 
recommend  conditions  in  connection 
with  a  Commission  Ucense,  certificate, 
or  exemption; 

(9)  Subject  to  the  disclosure 
requirements  of  paragraph  (g)  of  this 
section,  and  without  regard  to  party 
status,  any  communication  that  relates 
to: 

(i)  The  preparation  of  an 
environmental  impact  statement,  if  such 
communications  occur  prior  to  the 
issuance  of  the  final  environmental 
document;  or 

(ii)  The  preparation  of  an 
environmental  assessment  in  those 
cases  where  the  Commission  has 
determined  to  solicit  pubUc  comment  in 
the  preparation  of  an  environmental 
assessment,  if  such  communications 
occur  prior  to  the  issuance  of  the  final   . 
environmental  document. 

Note:  This  exemption  applies  to 
discussions  with  Federal,  state,  or  local 
agencies,  applicants,  landowners,  and  non- 
governmental entities  engaged  in  preparation 
of  an  environmental  document.  Once  the 
final  environmental  document  is  issued, 
further  communications  with  parties  would 
be  subject  to  the  general  prohibitions 
described  in  this  section  unless  another 
exemption  applies. 

(10)  Subject  to  the  disclosure 
requirements  of  paragraph  (g)  of  this 


section,  any  commimications  involving 
individual,  non-party  landownere 
whose  property  may  be  affected  by  a 
pending  proceeding. 

Note:  This  exemption  applies  even  aha 
the  National  Environmental  Policy  Act 
process  has  been  completed,  but  is 
inapplicable  to  landowner  organizations  and 
individual  landowners  who  are  parties  to  the 
tmderlying  proceeding. 

(e)  When  the  prohibitions  apply.  (1) 
The  prohibitions  in  paragraph  (b)  of  this 
section  will  apply: 

(i)  For  proceedings  initiated  by  the 
Commission — from  the  time  an  order 
initiating  the  proceeding  is  issued; 

(ii)  For  proceedings  returned  to  the 
Commission  on  judicial  remand — from 
the  date  the  Court  issues  its  mandate; 

(iii)  For  complaints  initiated  pursuant 
to  Rule  206  (complaints) — from  the  date 
of  the  filing  of  the  complaint  with  the 
Conunission,  or  the  date  the 
Commission  initiates  an  investigation 
on  its  own  motion;  and 

(iv)  For  all  other  matters — from  the 
time  of  the  filing,  in  accordance  with 
§  38S.2001(a)(2),  of  any  protest  or 
intervention  in  opposition  to  an 
appUcation,  petition,  tariff  or  rate  filing, 
or  other  matter  that  is,  or  will  be,  the 
subject  of  the  proceeding,  including  a 
petition  for  rehearing  of  an 
administrative  law  judge's  decision  that 
becomes  a  final  decision  under  Rule 
708(d). 

Note:  Prematurely  filed  interventions 
would  not  trigger  the  prohibitions  on  off-the- 
record  communications. 

(2)  The  prohibitions  will  remain  in 
force  until  final  disposition  of  the 
proceeding  by  the  Commission, 
including  a  decision  on  rehearing  where 
applicable.  The  prohibitions  will  also 
remain  in  effect  until  the  time  period  for 
seeking  rehearing  has  expired.  In  the 
case  of  an  initial  decision  by  an 
administrative  law  judge,  the 
prohibitions  will  remain  in  force  until  it 
becomes  final  pursuant  to  Rule  708(d). 

(f)  Handling  ofpmhibited  off-the- 
record  communications.  A  prohibited 
communication  in  violation  of 
paragraph  (b)  of  this  section  will  not  be 
considered  part  of  the  record  for 
decision  in  the  appUcable  Commission 
proceeding  except  to  the  extent  that  the 
Commission  by  order  determines 
otherwise. 

(1)  Disclosure  requirement.  Any 
decisional  employee  who  makes  or 
receives  a  communication  prohibited  by 
paragraph  (b)  of  this  section  will  submit 
to  the  Secretary  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication.  The 
Secretary  will  place  the  communication 
or  summary  in  the  public  file  associated 
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with,  but  not  part  of.  the  decisional 
record  of  the  proceeding. 

(2)  Public  notice  requirement.  The 
Secretary  shall  periodically  issue  a 
pidilic  notice  listii^  any  prohibited  off- 
the-record  communications  or 
summaries  thereof  received  by  his  or 
her  office  relating  to  a  proceeding.  Such 
notice  shall  identify  the  author  of  the 
communication,  the  date  the 
communication  was  received,  and  the 
docket  number  to  which  it  relates. 

(3)  Responses  to  prohibited  off-the- 
record  communications.  Any  p^ly  may 
file  a  response  to  a  communication 
placed  in  the  non-decisional  public 
record  under  paragraph  (f)(1)  of  this 
section.  A  party  may  also  file  a  written 
request  for  an  opportunity  to  respond, 
on-the-record,  to  any  facts  or 
contentions  made  in  an  off-the-record 
communication  placed  in  the  non- 
decisional  public  file.  The  Commission 
will  grant  such  request  only  where  it 
determines  that  the  dictates  of  fairness 
so  require.  When  the  request  is  granted, 
a  copy  of  both  the  off-the-record 
communication,  and  the  permitted 
response,  will  be  made  a  part  of  the 
decisional  record. 

(g)  Handling  of  permitted  off-the- 
record  communications. — (1)  Disclosure 
requirement,  (i)  Any  written 
information,  and  a  summary  of  the 
substance  of  any  significant  oral 
information,  not  already  in  the  record, 
obtained  through  a  permitted 
communication  in  response  to  an 
emergency  covered  by  paragraph  (d)(2) 
of  this  section,  will  be  submitted  to  the 
Secretary  and  placed  in  the  decisional 
record  of  the  imderlying  Commission 
proceeding. 

(ii)  Any  permitted  written  information 
obtained  through  a  permitted 
communication  with  a  non-party 
elected  public  official  under  paragraph 
(d)(6)  of  this  section  vnll  be  submitted 
to  the  Secretary  and  placed  in  the 
decisional  record  of  the  proceeding. 

(iii)  Except  for  information  of  which 
official  notice  may  be  taken,  any  written 
information,  and  a  simimary  of  the 
substance  of  any  significant  oral 
information,  not  already  in  the  record, 
obtained  through  a  permitted 
communication  with  a  Federal,  state,  or 
local  agency  under  paragraph  (d)(8)  of 
this  section,  will  be  submitted  to  the 
Secretary  and  placed  in  the  decisional 
record  of  the  Commission  proceeding. 

(iv)  Any  written  information,  and  a 
summary  of  the  substance  of  any 
significant  oral  information,  not  already 
in  the  environmental  documentation  of 
a  proceeding,  obtained  through  a 
permitted  communication  to  or  fi-om 
any  person  under  paragraph  (d)(9)  of 
this  section,  will  be  submitted  to  the 


Secretary,  placed  in  the  public  record  of 
the  proceeding,  and  addressed  in  the 
final  environmental  document  issued  by 
the  Commission. 

(v)  Any  written  information,  and  a 
simmiary  of  the  substance  of  any 
significant  oral  information,  not  already 
in  the  record,  obtained  through  a 
permitted  communication  involving  an 
individual  non-party  landowner  under 
paragnq)h  (d)(10)  of  this  section  will  be 
submitted  to  the  Secretary,  and  placed 
in  the  decisional  record  of  the 
Commission  proceeding. 

(2)  Public  notice  requirement  and 
response.  For  each  communication 
required  to  be  disclosed  under 
paragraph  (g)(1)  of  this  section,  the 
Secretary  shall  periodically  issue  a 
public  notice  listing  any  permitted  off- 
the-record  communications  or 
summaries  thereof  received  by  his  or 
her  office  relating  to  a  proceeding.  Any 
party  may  file  a  response  on  the  record. 

(h)  Sanctions.  (1)  If  a  person 
knowingly  makes  or  causes  to  be  made 
a  communication  in  violation  of 
paragraph  (b)  of  this  section,  the 
Commission  may  disqualify  and  deny 
the  person,  temporarily  or  permanently, 
the  privilege  of  practicing  or  appearing 
before  it,  in  accordance  with  Ride  2101 
(appearances);  and 

(2)  If  a  party  or  its  agent  or 
representative  knowingly  makes  or 
causes  to  be  made  a  communication  in 
violation  of  paragraph  (b)  of  this  section, 
the  Commission  may  require  the  party, 
agent,  or  representative  to  show  cause 
why  the  party's  claim  or  interest  in  the 
proceeding  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  because  of  the 
prohibited  off-the-record 
communication. 

(i)  Section  not  exclusive.  (1)  The 
Commission  may,  by  rule  or  order, 
modify  any  provision  of  this  section  as 
it  applies  to  all  or  part  of  a  proceeding, 
to  the  extent  permitted  by  law. 

(2)  The  provisions  of  this  section  are 
not  intended  to  limit  the  authority  of  a 
decisional  employee  to  decline  to 
engage  in  permitted  off-the-record 
communication,  or  where  not  required 
by  the  rule,  to  make  a  public  disclosure, 
of  a  permitted  off-the-record 
commimication,  in  circumstances  where 
the  employee  determines  that  such 
action  is  appropriate. 

7.  The  heading  of  §  385.2202  is 
revised  to  read  as  follows: 

%  385.2202    Separaton  of  functions  (Rule 
2202). 

[FR  Doc.  98-25373  Filed  9-24-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart2 
[DoclwtNo.08N-0417I 

Qeneral  Administrative  Rulings  and 
Decisions;  Amandment  to  the 
Examination  and  investigation  Sample 
Rsquiremants;  Companion  Document 
to  Direct  Final  Rule 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  regarding  the 
collection  of  twice  the  quantity  of  food, 
drug,  or  cosmetic  estimated  to  be 
sufficient  for  analysis.  This  action 
increases  the  dollar  amount  that  FDA 
mil  consider  to  determine  whether  to 
routinely  collect  a  reserve  sample  of  a 
food,  drug,  or  cosmetic  product  in 
addition  to  the  quantity  sufficient  for 
analysis.  Experience  has  demonstrated 
that  the  current  dollar  amount  does  not 
adequately  cover  the  cost  of  most 
quantities  sufficient  for  analysis  plus 
reserve  samples.  This  proposed  rule  is 
a  companion  to  the  direct  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  This  action  is  part  of 
FDA's  continuing  effort  to  achieve  the 
objectives  of  the  President's 
"Reinventing  Government"  initiative, 
and  it  is  intended  to  reduce  the  burden 
of  unnecessary  regulations  on  food, 
drugs,  and  cosmetics  without 
diminishing  the  protection  of  the  public 
health. 

DATES:  Comments  must  be  received  on 
or  before  December  9, 1998. 
ADDRESSES:  Submit  written  comments 
to  the  Docket's  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  M.  Sheehan,  Office  of 
Regulatory  Affairs  (HFC-230),  Food  and 
Drug  Administration,  12720  Twinbrook 
Pkwy.,  Rockville,  MD  20855,  301-827- 
0412. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  This  companion 
proposed  rule  will  provide  the 
procedural  fi^mework  to  finalize  the 
rule  in  the  event  that  the  direct  final 
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rule  receives  any  significant  adverse 
comment  and  is  withdrawn.  The 
comment  period  for  this  companion 
proposed  rule  runs  concurrently  with 
the  comment  period  for  the  direct  final 
rule.  Any  comments  received  under  this 
companion  proposed  rule  will  also  be 
considered  as  comments  regarding  the 
direct  final  rule.  FDA  is  publishing  the 
direct  final  rule  because  the  rule 
contains  a  noncontroversial  change,  and 
FDA  anticipates  thiat  it  will  receive  no 
significant  adverse  comment. 

A  detailed  rationale  for  the  rule  is  set 
forth  in  the  preamble  to  the  direct  final 
rule  and  in  section  II  of  this  document. 
If  no  significant  adverse  comment  is 
received  in  response  to  the  direct  final 
rule,  no  further  action  will  be  taken 
related  to  this  proposed  rule.  Instead, 
FDA  will  publish  a  confirmation 
document  within  30  days  after  the 
comment  period  ends,  confirming  that 
the  direct  final  rule  will  go  into  effect 
on  February  8, 1998.  Additional 
information  about  FDA's  direct  final 
rulemaking  procedures  is  set  forth  in  a 
guidance  published  in  the  Federal 
Register  of  November  21, 1997  (62  FR 
62466). 

If  timely  significant  adverse 
comments  regarding  the  rule  are 
received,  FDA  will  publish  a  dociunent 
withdrawing  the  direct  final  rule  within 
30  days  after  the  comment  period  ends. 
FDA  Uien  will  proceed  to  respond  to  all 
of  the  comments  received  regarding  the 
rule  and,  if  appropriate,  the  rule  will  be 
finalized  imder  this  proposed  rule  using 
usual  notice-and-comment  procedures. 

This  action  is  part  of  FDA's 
continuing  effort  to  achieve  the 
objectives  of  the  President's 
"Reinventing  Government"  initiative, 
and  it  is  intended  to  reduce  the  burden 
of  unnecessary  regvilations  on  food, 
drugs,  and  cosmetics  without 
diminishing  the  protection  of  the  public 
health. 

n.  Examination  and  Investigation 
Samples 

Sectiqn*2.10  (21  CTR  2.10)  regulates 
the  examination  and  investigation 
samples  and  sets  out  provisions  related 
to  the  collection  of  an  official  sample  for 
FDA's  analysis.  FDA  investigators 
routinely  collect  the  samples  and  pay 
the  owner  of  the  regulated  food,  drug,  or 
cosmetic  product  either  the  regular 
seUing  price,  or  if  acceptable  to  the 
owner,  the  dealer's  invoice  cost  plus  a 
nominal  charge  (usually  10  to  15 
percent]  (see  Investigations  Operations 
Manual,  January  1998,  ch.  4,  section 
416.2,  at  129).  The  regulations  require 
the  investigator  to  collect  an  extra 
amount  of  the  product  beyond  what  is 
needed  for  analysis,  known  as  a  reserve 


sample,  to  allow  for  additional  analysis 
(see  section  702(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
372Q)))  and  §  2.10(c)).  Under  most 
circ\imstances  the  investigator  is  to 
collect  at  least  "twice  the  quantity 
estimated  by  him  to  be  sufficient  for 
analysis  *  *  *." 

One  of  the  few  narrow  exceptions  to 
the  requirement  to  collect  at  least  twice 
the  quantity  estimated  to  be  sufficient 
for  analysis  is  when  the  cost  of  the 
quantity  sufficient  for  analysis  and  the 
reserve  sample  together  exceeds  $50. 
The  decision  whether  to  collect  twice 
the  quantity  sufficient  for  analysis  if  the 
cost  of  that  amoimt  exceeds  the 
regulatory  amount  (currently  $50)  is 
made  on  a  case-by-case  basis. 

The  ciurent  regulatory  amoimt  as  set 
forth  in  §  2.10(b)(2)  was  established  in 
1955  as  §  1.700(b)(2)  (21  CFR 
1.700(b)(2))  and  published  in  the 
Federal  Register  of  December  20, 1955 
(20  FR  9525  at  9539).  Section  1.700  was 
reorganized  and  republished  as  §  2.10, 
and  the  regulatory  amount  was 
increased  from  $10  to  $50  in  1977  (see 
42  FR  15559,  March  22, 1977). 

A  regulatory  amount  of  $150  more 
accurately  reflects  an  amount  that 
would  cover  the  cost  of  most  quantities 
sufficient  for  analysis  plus  reserve 
samples.  The  amoimt  of  $150  is  based, 
in  part,  on  the  Consumer  Price  Index 
(CPI)  from  the  Bureau  of  Labor  and 
Statistics,  Department  of  Commerce.  In 
August  1977,  the  CPI  was  61.2;  in 
August  1996,  the  CPI  was  157.3.  This 
change  represents  an  increase  of 
approximately  157  percent.  Therefore, 
$50  in  1977  is  equivalent  to 
approximately  $128  today.  Considering 
that  the  regulatory  amount  has  changed 
every  20  years,  setting  the  amount  at 
$150  contemplates  that  another  increase 
likely  will  not  occur  for  several  years. 

m.  Environmental  Impact 

FDA  has  determined  under  21  CFR 
25.30(h)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  eH^ect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an  . 
environmental  impact  statement  is 
required. 

IV.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 


alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  FDA  believes  that 
this  proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  Order.  This 
proposed  rule  increases  the  dollar  limit 
FDA  uses  to  determine  whether  a 
quantity  estimated  as  twice  that  which 
is  sufficient  for  analysis  will  routinely 
be  collected.  The  rule  does  not 
adversely  affect  the  owners  of  foods, 
drugs,  or  cosmetics  from  which  samples 
are  collected.  This  proposed  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analjrze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

C  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  annual  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  milUon  (adjusted  annually  for 
inflation).  This  proposed  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  nor  is  it  a  significant 
regulatory  action  under  the  Unfunded 
Mandates  Reform  Act.  Industry  will 
incur  no  net  costs  as  a  result  of  this 
proposed  rule. 

V.  Paperwork  Reduction  Act  ofl995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

VI.  Request  for  Comments 

Interested  persons  may,  on  or  before 
December  9, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposed  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
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Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  All  comments 
received  will  be  considered  as 
comments  regarding  the  direct  final 
rule.  In  the  event  the  direct  final  rule  is 
withdrawn,  all  comments  received 
regarding  the  direct  final  rule  and  this 
companion  proposed  rule  will  be 
considered  under  this  proposed  rule. 

List  of  Subjects  in  21  CFR  Part  2 

Administrative  practice  and 
procedure,  Cosmetics,  Drugs,  Foods. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  2  is 
proposed  to  be  amended  as  follows: 

PART  2-QENERAL  ADMINISTRATIVE 
RULINGS  AND  DECISIONS 

1.  The  authority  citation  for  21  CFR 
part  2  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  335.  342, 
346a,  348,  351,  352,  355.  357.  360b,  361,  371, 
372,  374;  15  U.S.C.  402,  409. 

2.  Section  2.10  is  amended  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

f2.10    Examination  and  Investigation 
samples. 

•        •        •        •        • 

(b)*  •  • 

(2)  The  cost  of  twice  the  quantity  so 
estimated  exceeds  $150. 


Dated;  September  11, 1998. 

WUliun  K.  Hubburd. 

Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  98-25359  Filed  9-24-98;  8:45  am] 
■N.IJNQ  CODE  4ia0-01-f 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart938 
PA-122-FOR] 

Pennsylvania  Regulatory  Program 

agency:  OSM,  Interior. 

ACTION:  Proposed  rule;  notice  of  hearing 

and  extension  of  comment  period. 

summary:  hi  a  letter  dated  July  29, 1998 
(Administrative  Record  No.  PA-841.07), 
the  Pennsylvania  Department  of 
Environmental  Protection  submitted  to 
OSM  proposed  regulatory  amendments 
to  the  Permsylvania  regulatory  program 


under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  proposes  changes  to  the 
Pennsylvania  program  with  regard  to 
the  mine  subsidence  control,  subsidence 
damage  repair  or  replacement,  and 
water  supply  replacement  provisions  of 
SMCRA.  The  amendment  submission 
included  Act  54  and  implementing 
regulations.  OSM  announced  receipt  of 
the  amendment  in  the  August  25, 1998, 
Federal  Register  (63  FR  45199)  and 
solicited  pubhc  comments  on  the 
proposed  regulatory  changes.  The 
August  25, 1998,  notice  stated  that  the 
public  comment  period  would  end  on 
September  24, 1998,  and  if  a  hearing  on 
the  amendment  is  requested,  that  the 
hearing  would  be  held  on  September  21, 
1998. 

Several  individuals  requested  that  a 
public  hearing  be  held  in  Washington, 
Pennsylvania.  These  individuals  also 
requested  additional  time  to  prepare  for 
the  hearing.  OSM  is  honoring  this 
request  in  order  to  give  interested 
parties  ample  notification  of  the  hearing 
location,  and  ample  time  to  prepare 
their  comments  for  the  hearing.  As  a 
residt,  the  deadline  for  submitting 
public  comments  has  been  extended. 

This  notice  sets  forth  the  times  and 
location  of  the  pending  public  hearing, 
and  the  extended  deadline  that  public 
comments  can  be  submitted  to  OSM 
regarding  the  adequacy  of  the  proposed 
amendment. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
October  19, 1998,  to  ensure 
consideration  in  the  ndemaking 
process.  The  public  hearing  will  be  held 
at  6:30  p.m.  on  October  13, 1998. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Pennsylvania  program, 
the  proposed  amendment,  a  listing  of 
any  sc^ieduled  public  meetings  or 
hearing,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office,  Third  Floor,  Suite  3C,  Harrisburg 
Transportation  Center,  415  Market 
Street,  Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)  782-4036. 

Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of 
Mining  and  Reclamation,  Rachel  Carson 
State  Office  Building,  P.O.  Box  8461 , 


Harrisburg,  Pennsylvania  17105-8461, 
Telephone:  (717)  787-5103. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Harrisburg  Field  Office. 

The  public  hearing  will  be  held  at  the 
Ramada  Inn.  1170  West  Chestnut  Street, 
Washington,  Pennsylvania  15301-4631. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director.  Harrisburg 
Field  Office,  Telephone  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 

L  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  884.15,  OSM  is  seeking 
comment  on  whether  the  amendment 
proposed  by  Pennsylvania  satisfies  the 
applicable  requirements  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Pennsylvania 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  ~under  DATES  or  at  locations 
other  than  the  Harrisbiug  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  October  6, 1998.  Filing  of  a 
written  statement  at  the  time  of  the 
hearing  is  requested  as  it  will  greatly 
assist  tile  transcriber. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  follov«^ng 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard.  " 

n.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  die  Office  of  Management  and 
Budget  (OMB)  imder  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
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section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
progranis  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
reqiiired  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
reqiiire  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  gignifirant  economic  impact  on  a 
substantial  ntmiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assmnptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations,  Siuface 
mining,  Underground  mining. 

Dated:  September  18, 1998. 
Ronald  C.  Recker, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
[FR  Doc.  98-25673  Filed  9-24-98;  8:45  ami 
8ILLINQ  CODE  4«1»-06-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA172-0103:  FRL-6169-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Soatti 
Coast  Air  QuaHty  Management  District 

agency:  Environmental  Protection 
Agency  (H'A). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  that  concerns 
the  control  of  criteria  pollutants. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
amigginma  of  criteria  pollutants  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA  has  evaluated 
this  rule  and  is  proposing  to  approve  it 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  October  26, 1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Erica  Ruhl.  Permits  OfBce,(AIR-3). 
Air  Division.  U.S.  Enviromnental 
Protection  Agency.  Region  IX.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105-3901. 

A  copy  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
boiu«.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
CaUfomia  Air  Resources  Board,  2020  L 

Street,  Sacramento,  CA  95812 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765. 


FOR  FURTHER  INFORMATION  CONTACT: 

Erica  Ruhl,  Permits  Office  (AIR-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901, 
(415)  744-1171. 
SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rule  being  proposed  for  approval 
into  the  California  StP  is  South  Coast 
Air  Quality  Management  District 
C'SCAQMD"  or  "the  District"),  Rule 
518.2,  Federal  Alternative  Operating 
Conditions.  This  rule  was  adopted  on 
January  12, 1996  and  was  submitted  by 
the  California  Air  Resources  Board  to 
EPA  on  May  10, 1996.  This  rule  was 
found  to  be  complete  on  July  19, 1996 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V  ■  and  is  being  proposed  for 
approval  into  the  SIP. 

n.  Background 

California  state  law  includes 
provisions  for  the  granting  of  variances 
firom  air  pollution  control  requirements. 
When  granted,  a  variance  protects  a 
source  from  enforcement  under 
California  law.  Historically,  EPA  has  not 
recognized  variances  issued  pursuant  to 
state  law  and  has  taken  the  position  that 
such  variances  do  not  shield  sources 
bom  enforcement  under  federal  law.  If, 
however,  a  variance  is  submitted  to  EPA 
and  is  found  to  meet  the  substantive 
requirements  of  the  Clean  Air  Act  (CAA) 
goveriiing  SIP  revisions,  it  can  be 
approved  as  a  revision  to  the  SIP. 
thereby  receiving  federal  recognition. 
State  and  federal  law  have  coexisted  in 
this  manner  for  many  years. 

The  Clean  Air  Act  allows  EPA  18 
months  to  act  on  submitted  SIP 
revisions  ^  and  often,  because  of  a  large 
backlog,  the  Agency  takes  that  long  to 
process  them.  Members  of  the  regulated 
community  have  complained  that  this 
method  for  recognizing  variances 
federally  is  too  time  consuming  and 
complex.  With  this  rule,  The  South 
Coast  Air  Quality  Management  EKstrict 
("South  Coast"  or  "the  District")  is 
proposing  to  make  federal  recognition  of 
variances  more  expeditioiis  by  using  the 
title  V  permitting  process. 

South  Coast  Rule  518.2  is  designed  to 
allow  federal  recognition  of  variances 
through  a  process  that  meets  the 
procedural  requirements  pertaining  to 
SIP  revisions  as  well  as  the  substantive 
requirements  of  the  Clean  Air  Act.  In  a 


■  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  llO(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 

>42  U.S.C  7410(k),  CAA  section  110(k). 
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nutshell,  the  rule  temporarily  modifies 
the  applicable  requirement  through  the 
title  V  permit  revision  process  rather 
than  through  the  source-specific  SIP 
revision  process.  The  rule  accomplishes 
this  by  estabhshing  a  mechanism  for  the 
creation  of  alternative  operating 
conditions  (AOCs),  a  means  by  which  to 
offset  any  emissions  in  excess  of  the 
otherwise  applicable  requirements  that 
would  result,  and  provisions  for  EPA 
and  public  review  and  EPA  veto  of 
proposed  AOCs. 

Ine  nde  restricts  the  issuance  of 
AOCs  to  circumstances  where  the 
following  conditions  exist/have  been 
met: 

•  due  to  conditions  beyond  the 
reasonable  control  of  the  petitioner, 
requiring  compliance  would  result  in 
either  an  arbitrary  or  unreasonable 
taking  of  property  or  the  practical 
closing  and  elimination  of  a  lawfid 
business; 

•  the  closing  or  taking  would  be 
without  a  corresponding  benefit  in 
reducing  air  contaminants; 

•  the  petitioner  for  the  Alternative 
Operating  Condition  has  given 
consideration  to  curtailing  operations  of 
the  source  in  lieu  of  obtaining  an 
Alternative  Operating  Condition; 

•  during  the  period  the  Alternative 
Operating  Condition  is  in  effect,  the 
petitioner  will  reduce  excess  emissions 
to  the  maximum  extent  fiaasible; 

•  during  the  period  the  Alternative 
Operating  Condition  is  in  effect,  the 
petitioner  will  monitor  or  otherwise 
quantify  emission  levels  from  the  source 
and  report  these  emission  levels  to  the 
District  pursuant  to  a  schedule 
established  by  the  District; 

•  the  Alternative  Operating  Condition 
will  not  result  in  noncompliance  with 
the  requirements  of  any  NSPS,  NESHAP 
or  other  standard  promulgated  by  the 
U.S.  EPA  under  Sections  111  or  112  of 
the  Clean  Air  Act.  or  any  standard  or 
requirement  promulgateid  by  the  U.S. 
EPA  under  Titles  IV  or  VI  of  the  Clean 
Air  Act,  or  any  requirement  contained 
in  a  permit  issued  by  the  U.S.  EPA;  and 

•  any  emissions  resulting  from  the 
Alternative  Operating  Condition  will 
not,  in  conjimction  with  emissions 
resulting  from  all  other  Alternative 
Operating  Conditions  established  by  the 
Hearing  Board  and  in  effect  at  the  time, 
cause  an  exceedance  of  the  monthly  or 
annual  SIP  allowance  established  in  the 
rule. 

In  addition,  the  rule  requires  that  the 
Alternative  Operating  Condition  include 
enforceable  alternative  emission  limits, 
operational  requirements  that  result  in 
the  source  being  operated  in  a  manner 
that  reduces  emissions  to  the  maximum 
extent  feasible,  and/or  monitoring, 


record  keeping,  and  reporting 
provisions  that,  to  the  extent  feasible, 
meet  or  are  as  stringent  as  the  otherwise 
applicable  requirement. 

U  EPA  believes  that  the  proposed 
AOC  does  not  meet  applicable 
requirements,  including  the 
requirements  of  Rule  518.2,  it  may 
object.  Any  AOC  will  be  ineffective  if  it 
is  not  revised  to  meet  EPA's  objection 
imless  EPA  issues  a  written  rescission  of 
its  objection.  If  EPA  does  not  object,  or 
if  EPA's  objections  are  resolved,  the 
AOC  constitutes  a  revision  to  the 
source's  title  V  permit  and  a  temporary 
modification  to  the  applicable 
requirement. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of 
this  rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  sections  110, 182,  and  193  of  the 
CAA  and  40  CFR  part  51  (Requirements 
for  Preparation,  Adoption,  and 
Submittal  of  Implementation  Plans). 

A.  CAA  Requirements  Governing 
Approval  of  518.2 

The  Clean  Air  Act  includes  several 
provisions  that  apply  to  the  approval  of 
rules,  such  as  Rule  518.2,  that  would 
revise  the  SIP  by  relaxing  existing 
requirements.  These  provisions  are 
discussed  below. 

1.  States'  revisions  to  SIPs  require 
reasonable  notice  and  public  hearing 

«  Congress  adopted  section  110(1)  as 
part  of  the  1990  CAA  Amendments. 
Entitled  "Plan  Revisions,"  it  provides 
that  States  may  adopt  revisions  to  an 
implementation  plan  after  reasonable 
notice  and  public  hearing. 

2.  Revisions  to  State  Implementation 
Plans  must  be  submitted  to  EPA  for 
review 

CAA  section  110(a)(3)(C)  states  that 
when  a  State  or  the  Administrator  grants 
an  exemption  under  certain  limited 
circumstances.^  neither  the  State  nor  the 


'  These  circuinstances  include: 

•  42  U.S.C  7418:  Control  of  pollution  from 
Federal  facilities.  This  provision  permits  the 
President  to  exempt  any  emission  source  of  any 
department,  agency,  or  instrumentality  in  the 
executive  branch  if  he  determines  it  to  be  in  the 
paramount  interest  of  the  U.S.  to  do  so. 

•  42  U.S.C.  7413(d):  Administrative  assessment 
of  civil  penalties.  This  exemption  provides  thai 
when  the  Administrator  has  made  a  finding  that  a 
person  violated  a  SIP,  EPA  need  not  concurrently 
insist  on  a  SIP  revision. 

•  42  U.S.C.  7410(f),  (g):  National  or  regional 
energy  emergencies.  Both  of  these  subsections 
create  limited  authority  to  exempt  sources  from 
compliance  with  SIPs  for  limited  time-periods, 
provided  they  meet  specified  requirements  (e.g. 
severe  national  or  regional  energy  emergency). 


Administrator  need  revise  a  SIP  if  the 
plan  would  have  met  the  requirements 
of  the  Act  absent  such  exemptions.  This 
section  suggests  that  when  a  State  or  the 
Administrator  grants  an  exemption  that 
does  not  fall  under  one  of  the  specified 
categories,  the  applicable 
implementation  plan  may  require 
revision.  Since  a  variance  would  almost 
never  fall  under  one  of  the  listed 
categories,  the  State  must  submit  a  plan 
revision  for  the  Administrator's 
approval  in  order  for  it  to  be  effective 
as  a  matter  of  federal  law. 

Section  llO(i)  confirms  the  above 
interpretation  of  section  110(a)(3)(C).  It 
states  that  with  certain  exceptions, 
including  a  plan  revision  under 
subsection  (a)(3),  neither  the  State  nor 
the  EPA  Administrator  may  take  any 
action,  such  as  an  order,  suspension,  or 
plan  revision,  that  modifies  any 
requirement  of  the  appUcable 
implementation  plan  with  respect  to 
any  stationary  source. 

A  number  of  courts,  including  the 
Supreme  Coiul,  have  held  that  both  the 
State  and  the  Agency  must  approve  plan 
revisions  in  order  for  them  to  be  held 
valid  under  the  Act.*  The  Supreme 
Coiut  has  also  said  that  the  Agency 
needs  to  review  proposed  SIP  revisions 
to  assure  that  variances  granted  are 
consistent  with  the  Act's  requirement 
that  the  national  standards  be  attained 
as  expeditiously  as  practicable  and 
maintained  thereafter.^ 

3.  EPA  cannot  approve  proposed 
revisions  if  they  would  cause  the  SIP  to 
fail  to  ensure  attainment  or  maintenance 
of  the  NAAQS  or  any  other  requirement 
included  in  the  Act 

Under  section  110(1),  the 
Administrator  is  not  to  approve  a 
revision  of  a  plan  "if  the  revision  would 
interfere  with  any  applicable 
reqiiirement  concerning  attainment  and 
Teasonable  further  progress,  or  any  other 
applicable  requirement  of  [the  Act]." 
Thus  this  provision  serves  to  assiue  that 
the  State,  in  seeking  a  revision  to  its  SIP, 
does  not  impair  its  compliance  with  the 
statutory  mandates  applicable  to  the 
SIP. 

a.  Attainment  and  Maintenance  of  the 
NAAQS.  In  General:  Under  section 
110(1)  EPA  must  conform  with  the 
overarching  general  requirement  that  it 
may  not  approve  a  revision  to  the  SIP 


•  42  U.S.C.  7419:  Primary  nonlerrous  smelter 
orders.  This  section  applies  only  to  primary 
nonferrous  smelters  in  existence  on  August  7, 1977. 

*See,  e.g..  Train  v.  NBDC,  421  U.S.  60  (1975): 
Illinois  V.  CoiTunonwea/t/i  Edison  Co.,  490  F.  Supp. 
1145  (1980);  California  Tahoe  Regional  Planning 
Agency  v.  Saham  Tahoe  Corp.,  504  F.  Supp.  753, 
768  (1980). 

>  "nain  at  91. 
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that  would  caiise  the  SIP  to  fail  to 
ensure  attainment  or  maintenance  of  the 
NAAQS. 

Post  1 990  Non-RACT  Rules:  For  non- 
RACT,  post-1990  rules,  section  110(1).  in 
conjunction  with  section  110(a)(3)(C). 
requires  EPA  to  assure  that  the 
emissions  resulting  from  the  relaxation 
of  rule  requirements  will  not  interfere 
with  attainment  or  reasonable  further 
progress  before  it  can  approve  this  type 
of  revision. 

b.  Other  Requirements  Included  in  the 
Act— Post  1990  RACT  Rules.  Section 
172.  which  provides  general  rules  for  all 
nonattainment  areas,  requires 
nonattainment  areas  to  adopt  a  number 
of  measures,  including  riiles  requiring 
sources  to  apply  reasonably  available 
control  technology  (RACT).*  Sections 
182(a)(2)(A)  and  (b)(2)  amplify  this 
requirement  for  ozone  nonattainment 
areas.  The  former  section  requires  areas 
designated  as  nonattainment  just  prior 
to  the  1990  Amendments  to  sutmiit 
rules  imposing  RACT  oo  ontain  existing 
sources  of  volatile  organic  compoimds 
(V(X).  The  latt»  section  reqiiires  all 
moder^e  and  above  nonattainment 
areas  to  impose  similar  control 
measures.  The  purpose  of  these 
nquirements  was  essentially  to  insure 
that  major  sources  of  VCX  and  NO,  use 
control  measures  that  amoimt  to  RACT. 

RACT  requirements  are  especially 
lelevant  because  they  r^resent  a 
significant  class  of  requirements  that 
nonattainment  areas  must  adopt 
regardless  of  the  other  measures  they 
have  enacted  as  part  of  their  plans  to 
achieve  attainment.  Accordingly, 
secticm  llOG)  aj^ears  to  limit  a  State's 
ahibty  to  adopt  revisions  that  would 
"interfere"  with  the  mandate  created  by 
Aese  provisions. 

for  a  variance  to  a  RACT  role  put  into 
effect  after  November  15. 1990.  section 
llOO)  dictates  that  in  Ab  aggregate,  the 
overall  level  of  reductions  that  were  to 
be  achieved  dirough  the  imposition  of 
KACTmay  niot  be  diminished. 


•OoDfliM*  bM  not  defined  RACT  in  tb*  CAA.  but 
has  appamtly^doptad  EPA't  daflnition  of  ItACT 
M  articulated  in  ■  iMmenttdumAaat  Kotv 
Sttalow,  AseiaUnt  Adminiatntor  ior  Ab  and  Waste 
-Hainpinant.  to  Bagjonal  Adminiatwtow.  Kagioria 
I-X.  on  "Guidance  farOelenirinini  Acceptability  of 
SIP  FfgiH'**'«»  in  Noo-attainnMnt  Araaa."  section 
l.a  (DeoMnber  9. 197S).  EPA  defined  RACT  as:  "tbe 
lo%*Mt  emission  limitation  tbat  a  particular  aource 
is  capable  of  meeting  by  tbe  application  of  control 
tecbnology  tbat  is  reasonably  available  considering 
tecbnological  and  economic  isasiUlity."  RACT  far 
a  particular  source  is  to  be  determined  on  a  case- 
by-case  basis,  considering  tbe  tecbnological  and 
economic  circumstances  of  tbe  individual  source." 
44  FR  53762  (1979). 


4.  The  modification  of  any  control 
requirement  in  efiiact  before  November 
15. 1990  in  an  area  which  is  a 
nonattainment  area  for  any  air  pollutant 
is  prohibited,  unless  the  modification 
insures  equivalent  or  greater  emission 
reductions  of  such  air  pollutants 

CAA  section  193,  also  known  as  the 
General  Savings  Clause,  preserves  the 
validity  of  regulations,  standards,  rules, 
notices,  orders,  and  guidance  in  effect 
before  November  15, 1990.  Moreover,  it 
prohibits  the  modification  of  any 
control  requirement  in  effect  before 
November  15, 1990  in  an  area  which  is 
a  nonattainment  area  for  any  air 
pollutant,  unless  the  modification 
insures  equivalent  or  greater  emission 
reductions  of  such  air  poUutants.  hi 
nonattainment  areas,  section  193 
provides  that  EPA  may  not  approve  a 
variance  submitted  as  a  revision  to  a 
control  requirement  in  effect  prior  to 
November  1990  unless  the  submitted 
revision  ensures  equivalent  or  greater 
emission  reductions. 

5.  EPA  may  permit  a  relaxation  of 
standards  ot  a  limited  exemption  from 
compliance  with  regulations  where  the 
effects  of  the  relaxation  or  exemption 
are  insignificant  and  may  be  deemed  de 
miainus 

The  D.C  Circuit  held  that  the  granting 
of  certain  exemptions  may  be  a 
pomissiMe  exercise  of  agency  power  to 
overiodfL  drcumstanoes  that  in  cxuitext 
may  be  considered  de  minimis.  This 
alnhty  constitutes  not  a  right  to  depart 
bum  the  statute,  but  rather  a  tool  to  be 
used  in  implementing  the  legislative 
design.  Alabama  Power  Co.  v.  Coetle. 
636  F.  2d  323.  360  (1979).  Further,  the 
Court  held  that: 

Unless  CcHigress  has  been  extraordinarily 
rigid,  than  is  likely  a  basis  or  an  implicatioii 
of  de  minimis  authority  to  provide  ezemptian 
Yihua  the  burdens  of  r^ulMioa  yield  a  gain 
of  trivial  or  no  vahie.  That  implied  authority 
is  not  available  for  a  situatioo  where  the 
regulatory  {imctioD  does  provide  benefits,  in 
die  sense  of  fiiidMring  the  regulatory 
objectives,  but  the  ageaqr  concludes  that  the 
acknowledged  benefits  are  exceeded  by  the 
costs.  For  sach  a  rituation  any  implied 
authority  to  make  coot-benefit  decisions  must 
be  based  on  a  bir  reeding  of  the  specific 
statute,  its  aims  and  legislative  history" 
Alabama  Power  Co.  v.  Cottle.  636  F.  2d  at 
360-61  (D.C  Or  1979). 

Thus,  according  to  the  de  mirtimis 
rule  laid  out  in  Alabama  Power,  the 
EPA  may  excuse  unavoidable  excess 
emissions  where  these  are  insignificant 
in  light  of  total  pennissible  emissions 
and  where  the  applicable  statutory 
provisions  are  not  extraordinarily  rigid. 


B.  EPA  Evaluation  of  Rule  518.2 

Given  the  CAA  provisions  described 
above,  federal  recognition  of  state- 
issued  variances  can  be  problematic. 
First,  procedurally,  a  variance  cannot  be 
federally  recognized  unless  it  is 
submitted  as  a  revision.  Section 
110(a)(3)(C),  llO(i),  Train,  and  the  other 
cases  discussed  above  impose  this 
requirement  in  order  to  obligate  the 
Agency  to  enforce  its  mandate  of 
ensuring  that  States  are  attaining  or 
maintaining  the  NAAQS.  Second,  the 
Act's  substantive  requirements  limit 
EPA's  ability  to  approve  variances. 

In  determining  the  approvability  of 
this  rule.  EPA  has  evaluated  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  sections  110, 172, 182,  and  193  of  the 
CAA  and  40  CFR  part  51  (Requirements 
fOT  Preparation,  Adoption,  and 
Submittal  of  Implementation  Plans). 

1.  States'  revisions  to  SIPs  require 
reasonable  notice  and  public  hearing. 

The  District's  rule  adoption 
procedures  and  EPA's  process  for  SIP 
action  on  rules  provide  opportunity  for 
public  comment  on  Rule  518.2,  which 
sets  out  the  prooeaa  and  criteria  for 
establishing  AOCs.  In  addition.  Rule 
518.2  meets  the  CAA  sectian  llOO) 
requirements  fw  naaonaUa  notice  and 
public  hearing  by  subjecting  each 
alternative  operating  condition  to  EPA 
and  public  review  for  45  days. 

2.  Revisions  to  State  Implementatian 
Plans  must  be  suboutted  to  EPA  for 
review 

To  meet  the  requirements  of  section 
110(i),  Rule  516.2  substitutes  the  Title  V 
permit  modification  process  for  the 
source-specific  SIP  revisicm  process.  In 
effect.  Rule  518.2  would  be  a  SIP  rule 
that  allows  the  local  district  beard  to  set 
temporary  alternative  requirements  in 
accordanoe  with  the  criteria  spelled  out 
in  the  rule.  The  State  then  submits  the 
ahemative  limit  to  EPA  as  a  [Hopoaed 
Title.V  permit  modificatitm,  whidi  by 
statute  EPA  has  45  days  to  review  with 
the  option  of  vetoing  it  if  the 
modification  does  not  meet  applicable 
requirements.  Using  this  procedural 
tool,  EPA  is  able  to  meet  the 
requirements  of  section  1 10(i)  because 
all  of  the  changes  occur  within  the 
context  of  a  ruk  that  has  already  been 
approved  into  the  SIP  and  each 
alternative  operating  condition  will  be 
submitted  to  Q>A  for  review. 
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3.  EPA  cannot  approve  proposed 
tevisions  if  they  would  cause  the  SIP  to 
fail  to  ensure  attainment  or  maintenance 
oftheNAAQS 

Rule  518.2  was  also  designed  to  meet 
the  requirements  of  sections  110(1)  and 
110(a)(3)(C)  through  the  development  of 
an  emissions  bank.  South  Coast 
demonstrated  to  EPA  that  when  it 
created  its  base-year  inventory,  it  used 
actual  emission  estimates  from  its 
sources,  some  of  which  were  excess. 
Further.  South  Coast  showed  that  its 
plan  to  achieve  attainment,  required 
under  sections  110  and  182  of  the  Act, 
took  these  emissions  into  accoimt. 
South  Coast  then  argued  that  as  long  as 
the  emissions  from  variances  do  not 
exceed  the  amount  of  "excess 
emissions"  already  included  in  the 
inventory,  the  requirements  of  section 
110(1)  should  be  satisfied.  Accordingly, 
South  Coast  went  on  to  quantify  the 
amoimt  of  emissions  included  in  the 
base-year  inventory  frt)m  excess 
emissions,  and  then  created  aimual  and 
monthly  caps  within  Rule  518.2 
equivalent  to  that  inventory 
quantification.  This  approach  satisfies 
section  110(a)(3)(C)  because  as  long  as 
the  cap  is  not  exceeded,  no  variance  (or 
"alternative  operating  condition  or 
AOC,"  as  denominated  in  Rule  518.2) 
would  cause  a  deviation  bom  South 
Coast's  plan  for  attainment. 

4.  EPA  cannot  approve  proposed 
revisions  if  they  would  cause  the  SIP  to 
fail  to  ensiu«  attainment  or  maintenance 
of  *  *  *  any  other  requirement 
included  in  the  Act 

For  variances  sought  bom  post- 1990 
RACT  standards,  EPA  must  ensure  that 
the  AOC  meets  the  non-interference 
requirement  of  section  110(1).  That  is,  in 
the  aggregate,  the  overall- level  of 
reductions  that  were  to  be  achieved 
through  the  imposition  of  RACT  may 
not  be  diminished.  This  indicates  that 
in  ordinary  circumstances,  if  RACT 
standards  are  to  be  relaxed,  the 
equivalent  emissions  reductions  must 
be  obtained  from  other  sources  subject 
to  RACT  rules. 

As  stated  above,  unless  Congress  has 
been  extraordinarily  rigid,  EPA  has  an 
implied  de  minimis  authority  to  provide 
exemption  when  the  burdens  of 
regulation  yield  but  a  trivial  gain. 
Alabama  Power.  636  F.  2d  at  360.  While 
Congress  intended  EPA  to  ensure  that 
nonattainment  plans  provide  for  the 
implementation  of  RACT,  it  left  the 
definition  of  RACT  to  EPA's  discretion. 
The  legislative  history  for  the  1990 
Clean  Air  Act  Amendments  associated 
with  section  172  reveals  that  while 
Congress  discussed  adding  a  stringent 


definition  of  RACT  to  the  Act.'  the 
version  it  ultimately  adopted  did  not 
define  RACT.  Accordingly,  EPA 
concludes  that  Congress  has  given  it 
considerable  flexibility  in  implementing 
the  RACT  program.  Therefore,  as  long  as 
Rule  518.2  does  not  significantly  affect 
the  reductions  to  be  obtained  from  the 
aggregation  of  all  RACT  rules.  Rule 
518.2  passes,  with  respect  to  RACT.  the 
non-interference  requirement  of  Section 
110(1).  Turning  to  the  rule,  for  all 
pollutants  under  518.2.  both  the  annual 
and  monthly  caps  established  by  518.2 
equal  less  than  one-tenth  of  one  percent 
of  the  total  stationary  source  emissions 
inventory.  Since  EPA  anticipates  that 
excess  emissions  from  RACT  rules  v«rill 
be  a  subset  of  the  total  excess  emissions 
covered  by  the  program,  EPA  believes 
that  "RACT"  excess  emissions  are 
essentially  de  minimis  and  do  not 
significantly  impact  the  reductions 
expected  from  RACT  in  the  aggregate. 

5.  The  modification  of  any  control 
requirement  in  effect  before  November 
15,  1990  in  an  area  which  is  a 
nonattainment  area  for  any  air  pollutant 
is  prohibited,  unless  the  modification 
ensures  equivalent  or  greater  emission 
reductions  of  such  air  pollutants 

For  variances  sought  from  standards 
adopted  prior  to  1990,  EPA  must  ensure 
that  the  AOC  meets  the  CAA  section  193 
requirement  that  the  modification  of  any 
control  requirement  in  effect  before 
November  15, 1990  in  an  area  which  is 
a  nonattainment  area  for  any  air 
pollutant,  must  ensure  equivalent  or 
greater  emission  reductions  of  such  air 
pollutants.  In  other  words,  in 
nonattainment  areas,  section  193 
provides  that  EPA  may  not  approve  a 
variance  submitted  as  a  revision  to  a 
control  requirement  in  effect  prior  to 
November  1990  unless  the  submitted 
revision  ensures  equivalent  or  greater 
emission  reductions.  Offsetting  excess 
emissions  from  variances  with  the  Rule 
518.2  bank  does  not  insure  equivalent 
emission  reductions  because  that  bank 
is  "funded"  with  excess  emissions 
included  in  the  inventory  rather  than 
from  real  reductions. 

Under  the  de  minimis  rule  that  the 
D.C.  Circuit  established  in  Alabama 
Power,  unless  Congress  has  been 
extraordinarily  rigid,  EPA  may  provide 
an  exemption  for  minimal  increases  in 
emissions.  Congress  adopted  rigid 
language  when  it  enacted  section  193.  It 
stated:  "No  control  requirement  in  effect 
*  *  *  before  November  15, 1990  in  any 
area  which  is  a  nonattainment  area  for 


'  See  Report  No.  100-231,  Committee  on 
Environment  and  Public  Works  (100th.  Cong.,  Ist. 
Seas..  1987). 


any  air  pollutant  may  be  modified  after 
November  15, 1990,  in  any  manner 
unless  the  modification  insures 
equivalent  or  greater  emission 
reductions  of  such  air  pollutant."  42 
U.S.C.  193  (emphasis  added).  Thus, 
Congress  appears  to  have  left  EPA  with 
little  or  no  discretion  to  permit  the 
modification  of  any  pre-1990  control 
requirement,  unless  the  modification 
ensures  at  least  equivalent,  if  not 
greater,  reductions  of  such  air  pollutant. 

A  review  of  the  legislative  history 
associated  with  Section  193  supports 
the  interpretation  that  Congress  was 
being  quite  rigid  when  it  enacted  this 
provision.  In  spite  of  all  the  other 
requirements  designed  to  bring  the 
South  Coast  into  attainment,  Q)ngress 
still  enacted  section  193.  The  Report  on 
the  House  Energy  and  Commerce 
Committee  on  the  1990  Amendments 
noted  that  the  "anti-backsliding 
language"  in  section  193: 

[P]rohibits  the  relaxation  of  control 
requirements  currently  in  effect,  or  required 
to  be  adopted.  •  •  •  Although  many 
nonattainment  areas  are  allotted  additional 
years  before  they  must  attain  ambient  air 
quality  standards  under  these  amendments, 
all  areas  must  continue  to  use  pollution 
control  measures  already  in  place  or 
scheduled  to  be  put  in  place,  as  well  as  those 
additional  measures  required  under  this  Act, 
in  order  to  assure  attainment  as  expeditiously 
as  practical. 

Because  of  Congress's  evident  intent 
not  to  allow  relaxation  of  section  193 
rules,  it  is  possible  that  518.2  would 
violate  the  requirements  of  section  193. 
However,  EPA  believes  that  the 
inclusion  of  pre-ig90  rules  in  Rule 
518.2  is  justified  because  the  variance 
bank  in  the  rule  is  so  small  that  any 
excused  excess  emissions  would 
essentially  be  insignificant  such  that  in 
effect,  no  relaxation  has  occurred. 
However,  given  the  de  minimis  rule  of 
Alabama  Power,  and  that  the  language 
of  193  appears  to  be  "rigid,"  EPA  is 
soliciting  comment  on  this  issue. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  South  Coast  Rule 
518.2,  Federal  Alternative  Operating 
Conditions  is  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
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telation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  0£Bce  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

The  proposed  rule  is  not  subject  to 
E.0. 13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
under  E.0. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and    . 
subchapter  I,  part  O  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibiUty  analysis  woidd  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
milhon  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
aiid  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

£PA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Sub|ect8  in  40  CFR  Part  52 

Enviroimiental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Audiority:  42  U.S.C.  7401-7671q. 
Dated:  September  17, 19^8. 

David  P.  Howekamp. 

Regional  Administrator,  Region  9. 

(FR  Doc.  98-25760  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlife  Service 

50  CFR  Part  17 
RIN  1018-AC2I 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  To  Ust  the  Plant  Pucclnellia 
parlshli  (Parish's  alkali  grass)  as 
Endangered 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  withdraws  a  proposal  to  list 
the  plant  Puccinellia  parishii  (Parish's 
alkali  grass)  as  an  endangered  species 
imder  the  Endangered  Species  Act  of 
1973,  as  amended.  This  small  annual 
grass  occurs  near  desert  springs,  seeps, 
and  seasonally  wet  areas  in  Apache, 
Coconino,  and  Yavapai  counties. 
Arizona;  San  Bernardino  County, 
California;  San  Miguel  Coimty, 
Colorado,  and  Catron,  Cibola,  Grant, 
Hidalgo,  McKinley,  Sandoval,  and  San 
Juan  coimties.  New  Mexico.  The  sites  in 
Apache  and  Coconino  counties, 
Arizona,  are  on  the  Navajo  and  Hopi 
Indian  reservations.  This  determination 
is  based  on  the  recent  discovery  of 


additional  populations  and  on  new 
information  concerning  the  species' 
habitat  requirements  and  apparent 
tolerance  to  habitat  impacts. 
ADDRESSES:  The  complete  file  for  this 
notice  is  available  for  pubUc  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Service's  New  Mexico 
Ecological  Services  Field  Office,  2105 
Osuna  Road,  NE.,  Albuc^erque,  New 
Mexico  87113. 

FOR  FURTHER  INFORMATION  CONTACT: 
CharUe  McDonald  at  the  above  address, 
or  telephone  505/346-2525. 
SUPPLEMENTARY  INFORMATION: 

Background 

Parish's  alkali  grass  was  first  collected 
by  Samuel  Bonsai  Parish  at  Rabbit 
Springs  in  the  Mojave  Desert  of 
California  in  1915.  A.S.  Hitchcock 
described  it  as  a  new  species  in  1928. 
The  genus  Puccinellia  contains  about 
100  species  of  mostly  north-temperate, 
grasses  (Willis  and  Shaw  1973);  there 
are  10  species  in  the  United  States 
(Hitchcock  and  Chase  1951).  Most 
species  of  Puccinellia  have  polyploid 
duomosome  niunbers  with  only  two 
diploid  species  in  the  United  States,  P. 
parishii  and  P.  lemonii  (Church  1949). 
Studies  by  Davis  and  Goldman  (1993) 
indicate  that  P.  parishii  and  P.  lemonii 
are  each  genetically  and 
morphologically  distinct. 

Parish's  alkah  grass  is  a  dwarf, 
ephemeral  (winter-to-spring),  tufted 
annual.  The  leaves  are  1-3  centimeters 
(cm)  (0.4-1.2  inches  (in))  long,  firm, 
upright,  and  very  narrow.  Flowering 
stems  are  2-20  cm  (0.8-8.0  in)  long, 
number  1-25  per  plant,  and  appear  from 
April  to  May.  Plants  grow  from  about 
March  through  June,  but  can  only  be 
positively  identified  during  the 
flowering  period.  Plants  die  during  the 
typically  dry  southwestern  spring.  By 
mid-July,  there  is  usually  no  sign  of 
plants  at  occupied  sites. 

Parish's  alkah  grass  occupies  alkaline 
springs,  seeps,  and  seasonally  wet  areas 
that  occur  at  the  heads  of  drainages  or 
on  gentle  slopes  at  elevations  of  800- 
2200  metere  (m)  (2600-7200  feet  (ft)). 
The  amoimt  of  available  habitat 
depends  on  the  size  of  the  wet  area  and 
can  vary  from  a  few  square  meters  to  16 
hectares  (ha)  (40  acres  (ac)).  The  species 
requires  continuously  damp  soils  during 
its  late  winter  to  spring  growing  period. 
The  number  of  plants  in  a  popidation 
can  fluctuate  widely  from  year  to  year 
in  response  to  growing  conditions. 
Parish's  alkah  grass  often  grows  in 
association  with  Distichlis  spicata  (salt 
grass),  Sporobolus  airoides  (alkah 
sacaton),  Carex  spp.  (sedge).  Scirpus 
spp.  (bulrush),  funcus  spp.  (rush). 
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Eleocharis  spp.  (spike  rush),  and 
Anemopsis  califomica  (yerba  mansa). 

The  geograpnic  range  of  Parish's 
alkali  grass  extends  about  1,000 
kilometers  (km)  (600  miles  (mi))  east  to 
west  from  Sandoval  Coimty,  New 
Mexico,  to  San  Bernardino  County, 
California,  and  about  600  km  (370  mi) 
north  to  south  from  San  Miguel  County, 
Colorado,  to  Hidalgo  County,  New 
Mexico.  * 

Parish's  alkali  grass  is  currently 
known  from  30  sites.  There  are  17  sites 
in  New  Mexico,  11  in  Arizona,  1  in 
California,  and  1  in  Colorado.  In  the 
proposed  rule  to  list  the  species  (59  FR 
14378;  March  28, 1994).  it  was  reported 
from  10  sites,  although  1  of  these  sites 
was  later  determined  to  be  a 
misidentified  specimen. 

The  known  sites  in  New  Mexico  have 
increased  to  17  from  the  1  reported  in 
the  proposed  rule.  Personnel  of  the  New 
Mexico  Forestry  Division  discovered  12 
new  sites  in  Catron  (1),  Cibola  (1), 
Hidalgo  (1),  McKinley  (6),  and  Sandoval 
(3)  counties  (Sivinski  1995).  Two  new 
sites  are  in  San  Juan  County  (K.  Heil, 
San  Juan  College,  Farmington,  New 
Mexico,  ]}ers.  comm.  1995),  and  the 
Bureau  of  Land  Management  reported 
two  new  sites  in  Sandoval  Coimty  [in 
litt.  1996).  The  one  site  reported  in  the 
proposed  rule  is  in  Grant  County. 

Tne  known  sites  in  Arizona  have 
increased  to  11  from  the  7  reported  in 
the  proposed  rule.  The  grass  is 
described  as  common  at  one  new  site  in 
Yavapai  Coimty  about  240  km  (150  mi) 
southwest  of  the  nearest  other  Arizona 
site  (P.  Warren,  The  Nature 
Conservancy,  Tucson,  Arizona,  pers. 
comm.  1996).  Three  new  sites  are  in 
Apache  County,  one  on  the  Apache- 
Sitgreaves  National  Forest  (X  Myers, 
U.S.  Forest  Service,  Springerville, 
Arizona,  in  litt.  1997),  and  two  on  the 
Navajo  Indian  Reservation  (D.  Roth, 
Navajo  Natural  Heritage  Program, 
Window  Rock,  Arizona,  pers.  comm. 
1997).  The  seven  sites  reported  in  the 
proposed  rule  are  in  Coconino  County 
on  the  Navajo  and  Hopi  Indian 
reservations. 

The  known  sites  in  California  have 
decreased  to  one  from  the  two  reported 
in  the  proposed  rule.  Dr.  Andrew 
Sanders  of  the  University  of  California, 
Riverside,  has  identified  the  plants  bom 
Edwards  Air  Force  Base  in  Kern  County 
as  Puccinellia  simplex  rather  than  P. 
parishJi  (C.  Rutherford,  U.S.  Fish  and 
Wildlife  Service,  in  litt.  1995). 

The  most  recently  discovered  site 
occurs  near  Miramonte  Reservoir  in  San 
Miguel  County,  Colorado  (J.  Ferguson, 
Bureau  of  Land  Management,  Montrose, 
Colorado,  pers.  comm.  1998).  Arnold 
Clifford,  a  botanist  with  Ecosphere  Inc., 


discovered  this  site,  the  first  recorded 
for  Parish's  alkali  grass  in  Colorado,  in 
the  simimer  of  1998  during 
enviroimiental  surveys  for  a  proposed 
gas  transmission  line.  The  site  has 
2,200-2,700  plants.  Additional  suitable 
habitat  is  present  in  the  area,  but  has  not 
been  surveyed. 

Previous  Federal  Action 

Federal  action  on  this  species  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.). 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  The  SmiUisonian 
Institution  presented  this  report, 
designated  as  House  Document  No.  94- 
51,  to  Congress  on  January  9, 1975.  On 
July  1, 1975,  we  published  a  notice  in 
the  Federal  Register  (40  FR  27823) 
accepting  the  Smithsonian  report  as  a 
petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act. 
and  giving  notice  of  our  intention  to 
review  the  status  of  the  plants  named 
therein.  On  December  15, 1980  (45  FR 
82479),  we  published  an  updated  notice 
reviewing  the  native  plants  being 
considered  for  classification  as 
endangered  or  threatened.  We  placed 
Parish's  alkali  grass  in  Category  1  in  that 
notice.  Category  1  included  those  plants 
for  which  we  had  sufficient  information 
to  support  proposing  to  list  them  as 
threatened  or  endangered.  We  placed 
Parish's  alkali  grass  in  Category  2  in  the 
November  23, 1983,  supplement  to  the 
plant  notice  (48  FR  53640).  Category  2 
included  those  taxa  for  which  available 
information  indicated  listing  may  be 
warranted,  but  for  which  information  on 
status  and  threats  sufficient  to  support 
listing  proposals  was  lacking.  We 
included  Parish's  alkali  grass  in 
Category  2  in  the  1985  and  1990  plant 
notices  (50  FR  39525,  September  27. 
1985;  55  FR  6183,  February  21, 1990), 
and  in  Category  1  in  the  1993  notice  (58 
FR  51144;  September  30, 1993). 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  1  year 
of  their  receipt.  Section  2(b)(1)  of  the 
198Z  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  Because  Parish's 
alkali  grass  was  included  in  the  1975 
Smithsonian  report,  which  was 
accepted  as  a  petition,  we  treated  the 
petition  to  list  this  species  as  being 
newly  submitted  on  October  13, 1982. 
In  each  year  from  1983  to  1993,  we 
made  a  finding  that  listing  Parish's 
alkali  grass  was  warranted,  but 


precluded  by  other  listing  actions  of 
higher  priority,  in  accordance  with 
section  4(b)(3)(B)(iii)  of  the  Act. 

On  March  28. 1994.  we  published  a 
proposal  in  the  Federal  Register  (59  FR 
14378)  to  list  Parish's  alkali  grass  as 
endangered.  We  received  one  request  for 
a  public  hearing.  We  published  a  notice 
announcing  the  public  hearing  and 
reopening  the  conunent  period  in  the 
Federal  Register  on  August  30, 1994  (59 
FR  44700).  We  held  the  public  hearing 
on  September  15, 1994,  in  Tuba  City, 
Arizona. 

In  consideration  of  the  length  of  time 
since  the  initial  proposal  and  the 
acquisition  of  new  information  about 
Parish's  alkali  grass,  we  published  a 
notice  in  the  Federal  Register  on  July 
20. 1998  (63  FR  38803).  that 
summarized  the  new  information  and 
reopened  the  comment  period  for  30 
days. 

Processing  of  this  proposed  rule 
conforms  with  our  Listing  Priority 
Guidance  for  Fiscal  Years  1998  and 
1999,  published  on  May  8. 1998  (63  FR 
25502).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings 
giving  highest  priority  (Tier  1)  to 
processing  emergency  rules  to  add 
species  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  (Lists); 
second  priority  (Tier  2)  to  processing 
final  determinations  on  proposals  to  add 
species  to  the  Lists,  processing  new 
proposals  to  add  species  to  the  Lists, 
processing  administrative  findings  on  ,  - 
petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  listed 
species),  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  proposed  rule  is  a 
Tier  2  action. 

Summary  of  Comments  and 
Recommendations 

In  the  March  28. 1994.  proposed  rule, 
and  the  August  30. 1994,  and  July  20, 
1998,  notices  reopening  the  comment 
period,  we  requested  all  interested 
parties  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  We 
contacted  appropriate  Federal  and  State 
agencies.  Tribal  and  county 
governments,  scientific  organizations, 
and  other  interested  parties  and 
requested  them  to  comment.  We 
published  notices  of  the  proposed 
listing  in  mid-April,  1994,  in  three 
newspapers  in  New  Mexico,  two  in 
Arizona,  and  four  in  California.  We 
published  notices  announcing  the 
public  hearing  and  reopening  of  the 


Federal  Register /Vol.  63,  No.  186 /Friday.  September  25.  1998 /Proposed  Rules  51331 


comment  period  in  two  newspapers  in 
Arizona  on  September  10, 1994. 

Three  people  attended  the  public 
hearing.  One  individual  made  oral 
comments  opposing  the  Usting. 
Fourteen  comment  letters  were 
received,  one  from  a  Federal  agency, 
three  from  State  agencies,  four  from 
Tribal  governments,  two  bom  private 
organizations,  and  four  from 
individuals.  Two  commenters 
supported  the  listing,  eight  opposed  the 
listing,  and  four  offered  comments  or 
information  without  taking  a  position 
on  the  listing.  Below  we  discuss  specific 
comments  or  issues,  which  are  contrary 
to  our  decision  to  withdraw  the 
proposed  listing.  Comments  of  a  similar 
nature  or  point  are  grouped  into  general 
issues  for  purposes  of  response. 

Issue  ].- Pansh's  alkali  grass  merits 
protection  because  of  its  small  and 
isolated  populations  that  are  limited  to 
a  very  specific  habitat. 

Response:  Recent  discoveries  indicate 
that  Parish's  alkaU  grass,  although  still 
rare,  is  more  common  than  previously 
supposed.  Some  of  the  newly 
discovered  popiUations  indicate  Parish's 
alkaU  grass  occupies  a  somewhat 
broader  range  of  habitats  than 
previously  kiown.  Several  new 
populations  were  discovered  at  sites 
that  are  wet  only  during  the  winter  and 
spring.  These  ephemeral  seeps  are  not 
marked  on  maps  and  were  discovered 
when  searching  springs  in  the  same 
general  area,  l^e  nuimber  of  these  seeps 
is  unknown,  but  they  greatly  increase 
the  available  suitable  habitat  for  Parish's 
alkah  grass. 

Issue  2:  Parish's  alkali  grass  is 
threatened  by  livestock  grazing  and 
other  impacts  that  have  modified  desert 
springs  in  the  southwest. 

Response:  We  agree  that  a  large 
niunber  of  desert  springs  in  the 
southwest  have  been  modified  for 
various  uses.  Some  of  the  newly 
discovered  populations,  however,  cast 
doubt  on  the  negative  effects  of 
livestock  on  Parish's  alkali  grass.  Heavy 
grazing  and  trampling  have  occurred  for 
decades  at  severd  springs  where 
Parish's  alkah  grass  is  present. 
Disturbance  aroimd  springs  may  reduce 
competition  and  create  open  microsites 
that  benefit  this  small  annual  grass.  The 
relationship  between  Uvestock  impacts 
at  springs  and  Parish's  alkali  grass 
requires  further  study- 
issue  3:  Parish's  alkali  grass  is 
threatened  by  the  potential  loss  of  entire 
ecosystems  where  it  is  found. 

Response:  We  are  aware  that  various 
factors  have  caused  some  springs  in  the 
Southwest  to  go  permanenUy  dry. 
Sivinsld  (1995)  used  topographic  maps 
to  determine  the  locations  of  58  springs 


in  New  Mexico  that  could  be  habitat  for 
Parish's  alkali  grass.  In  surveys  of  these 
springs,  he  found  five  dry  and  the  flow 
from  six  others  completely  captured  for 
livestock  or  domestic  use.  Most  of  the 
remaining  springs  had  been  modified  at 
some  time,  but  still  flowed. 
Nevertheless,  as  discussed  imder  factor 
A  of  the  following  "Summary  of  Factors 
Afiiacting  the  Species"  section,  Parish's 
alkah  grass  has  been  discovered  at  sites 
other  than  springs,  which  greatly 
increases  the  likelihood  of  finding  more 
populations  of  this  plant. 

Summary  of  Factors  Affscting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  part  424) 
promidgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists  and  for  withdrawing  a 
proposed  rule  when  warranted.  We  may 
determine  a  species  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  as  they  apply  to 
the  withdrawal  of  the  proposed  rule  for 
Puccinellia  paiishii  Hitchcock  (Parish's 
alkah  grass)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Parish's  alkali  grass  is  vulnerable  to 
alteration  of  the  hydrology  of  the 
habitats  upon  which  it  depends. 
Sivinski  (1995)  observed  that  11  of  the 
58  springs  that  he  surveyed  for  Parish's 
alkaU  grass  in  New  Mexico  were  either 
dry  or  completely  captured  for  livestock 
or  domestic  use.  In  addition  to  natiutd 
drought,  other  factors  causing  springs  to 
go  dry  in  the  Southwest  include 
groundwater  pumping,  erosion  and 
stream  entrenchment,  and  salt  cedar 
[Tamarix  spp.)  invasion.  However, 
Parish's  alkah  grass  is  apparently  able  to 
withstand  some  types  of  hiunan 
disturbance.  For  example,  the  grass 
occurs  where  there  is  farming,  where 
springs  have  been  modified  into  earthen 
impoundments,  and  where  there  is  fight 
to  heavy  Uvestock  grazing  and 
trampling.  In  one  instance,  a  highway 
right-of-way  fence  protects  part  of  a  site 
from  grazing.  The  protected  area  has  a 
dense  stand  of  sweet  clover  (Melilotus 
sp.)  and  no  Parish's  alkah  grass,  but  the 
grass  is  abundant  in  the  grazed  area  only 
a  few  meters  away.  Further  study  is 
needed  to  determine  what  types  of 
disturbances  are  detrimental  to  Parish's 
alkaU  grass,  and  what  types  may  benefit 
the  species  through  reduced 
competition  vnth  other  vegetation  and 
the  creation  of  favorable  microsites  for 
seedling  estabUshment. 


Parish's  alkaU  grass  is  now  known 
from  30  sites  as  opposed  to  10  sites 
reported  in  the  proposed  rule.  Some  of 
the  new  discoveries  have  extended  the 
overall  range  of  the  species.  In 
particular,  the  site  in  southwestern 
Colorado  extends  the  species'  range 
about  330  km  (205  mi)  northeastward 
fit>m  previously  known  sites  in  Arizona, 
and  the  discovery  in  west-central 
Arizona  extends  the  species'  range 
about  240  km  (150  mi)  southwestward 
in  that  State.  Many  of  the  new  sites  fill 
gaps  in  the  known  distribution  making 
populations  much  less  disjunct  from 
one  another  than  previously  supposed. 

Characteristics  of  some  recently 
discovered  Parish's  alkah  grass  sites 
indicate  that  the  species  occupies  a 
somewhat  broader  range  of  habitats  than 
previously  supposed.  Several  sites  were 
discovered  where  the  soils  are 
subirrigated  and  wet  only  diuing  the 
winter  and  spring  months.  These  sites 
are  generally  not  identified  as  springs 
on  maps  and  are  only  noticeable 
because  their  greener  vegetation 
contrasts  vnXh  the  siurounding  brown 
vegetation  during  the  dry  spring 
months.  One  newly  discovered  site 
occurs  at  2,240  m  (7,350  ft)  in  elevation, 
which  is  410  m  (1,350  ft)  higher  than 
any  of  the  sites  identified  in  the 
proposed  rule.  These  discoveries  greatly 
increase  the  niunber  of  potential  sites 
where  Parish's  alkah  grass  might  be 
found. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  We  do  not  know  of  any 
commercial  or  recreational  uses  for 
Parish's  alkali  grass.  Although  we 
identified  scientific  collecting  as  a 
potential  threat  in  the  proposed  rule,  the 
newly  discovered  populations  reduce 
this  concern.  In  addition,  this  annual 
grass  is  abundant  in  favorable  years 
within  its  limited  habitat  and  shoiUd  be 
unharmed  by  Umited  collecting  for 
taxonomic  or  ecological  research.  We  do 
not  know  of  any  trade  of  Parish's  alkah 
grass  and  do  not  expect  any  to  develop. 

C.  Disease  or  preaation.  Cattle 
generally  do  not  graze  Parish's  alkah 
grass  due  to  its  small  size.  Jackrabbits 
[Lepus  califomicus)  have  been 
dociunented  grazing  the  San  Bernardino 
County,  Cahfomia,  site  during 
midsummer  with  unknown  effects  (T. 
Thomas,  pers.  comm.  1993).  No 
significant  disease  has  been  observed  in 
this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Parish's  alkah 
grass  is  included  as  a  Highly 
Safeguarded  species  on  the  list  of  plants 
protected  under  the  Arizona  Native 
Plant  Law  ARS3-901,  administered  by 
the  Arizona  Department  of  Agriculture. 
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A  Highly  Safeguarded  species  is  one 
"•  •  *  whose  prospects  for  survival  in 
this  State  are  in  jeopardy  *  *  •"The 
protections  afforded  a  Highly 
Safeguarded  species  include  restrictions 
on  collecting  and  a  requirement  for 
salvage  permits. 

The  iNlavajo  Fish  and  Wildlife 
Department  has  developed  the  Navajo 
Nation  Endangered  Species  List  for 
Tribal  lands  under  Title  17  Section 
507(a)  of  the  Navajo  Tribal  Code  and 
Navajo  Nation  Coimcil  Resources 
Committee  Resolution  RCF-014-gi. 
Parish's  alkali  grass  is  identified  as  a 
Group  2  species  on  this  list,  meaning 
that  it  is  considered  in  danger  of  being 
eliminated  from  all  or  a  significant 
portion  of  its  range  on  the  Navajo 
Nation.  This  designation  became 
effective  February  14, 1994  (L.  Benallie, 
Navajo  Fish  and  Wildlife  Department,  in 
litt.  1993). 

Although  the  State  of  California  does 
not  list  Parish's  alkali  grass  as 
endangered,  it  is  on  List  IB  of  the  Native 
Plant  Society's  Inventory  of  Rare  and 
Endangered  Vascular  Plants  of 
Cahfomia  (California  Native  Plant 
Society  1992).  List  IB  plants  are 
considered  "*  *  *  rare,  threatened,  or 
endangered  in  California  and 
elsewhere."  Under  the  guidelines  of  the 
Cahfomia  Environmental  Quality  Act, 
the  State  considers  List  IB  species 
equivalent  to  State-listed  species  for  the 
purposes  of  disclosing  project  impacts 
to  sensitive  resources  in  environmental 
assessments.  However,  such  disclosures 
do  not  necessarily  protect  List  IB 
species  from  project  impacts. 

Parish's  alkali  grass  is  listed  as 
endangered  imder  the  New  Mexico 
Endangered  Plant  Species  Act  (9-10-10 
NMSA)  and  attendant  regulation  (19 
NMAC  21.2).  Species  so  listed  are 
protected  from  unauthorized  collection 
or  take  in  New  Mexico  (Sivinski  and 
Lightfoot  1995). 

Parish's  alkali  grass  was  first 
discovered  in  Colorado  in  the  summer 
of  1998.  It  is  not  yet  protected  under  any 
Colorado  endangered  species  laws. 

The  above  designations  provide 
conservation  measures  for  Parish's 
alkali  grass  equivalent  to  many  of  the 
measures  available  through  listing 
under  the  Act.  State  and  Tribal  listing 
provides  recognition  for  the  species  that 
results  in  conservation  actions  by 


Federal,  State,  and  local  agencies, 
private  groups,  and  individuals.  Section 
7(a)  of  the  Act,  which  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  threatened  or  endangered 
species,  will  not  apply  without  Federal 
hsting.  However,  it  is  the  policy  of  most 
Federal  agencies  to  protect  State-  and 
Tribal-listed  species  to  a  similar  degree 
as  federally  listed  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
discovery  of  Parish's  alkali  grass  at  20 
more  sites  than  reported  in  the  proposed 
rule,  and  the  Cact  Uiat  many  new  sites 
are  at  locations  several  hundred 
kilometers  from  the  sites  previously 
known  reduces  the  concern  for 
extinction  through  random 
environmental  events  such  as  drought 

Finding  and  Withdrawal 

Data  collected  since  Parish's  alkali 
grass  was  proposed  for  listing  indicate 
the  species  is  more  abundant  and  has  a 
greater  geographic  range  than  previously 
supposed.  Parish's  alkali  grass  was 
formerly  thought  to  occur  only  at 
springs,  but  some  of  the  recently 
discovered  sites  show  that  suitable 
habitat  exists  where  soils  are 
subirrigated  (irrigated  below  the  surface) 
and  wet  only  during  the  winter  and 
spring  months  thus  greatly  expanding 
the  amount  of  suitable  habitat. 
Conditions  at  some  recently  discovered 
sites  indicate  the  species  may  tolerate, 
or  even  benefit  from,  certain 
disturbances  that  were  previously 
identified  as  threats. 

Parish's  alkali  grass  is  designated  as 
"endangered"  under  State  and  Tribal 
statutes  in  Arizona,  New  Mexico,  and 
the  Navajo  Nation.  In  California,  it  is  on 
List  IB  of  the  Native  Plant  Society's 
Inventory  of  Rare  and  Endangered 
Vascular  Plants  of  CaUfomia.  These 
designations  provide  recognition  to  the 
species  and  promote  its  conservation  in 
many  ways  that  are  similar  to  listing 
imder  the  Act. 

Based  on  recent  discoveries  of 
additional  sites  and  new  information  on 
suitable  habitats  and  threats  to  the 
species,  we  have  concluded  that  listing 
Parish's  alkali  grass  as  endangered  or 
threatened  imder  the  Act  is  not 
warranted.  Therefore,  we  withdraw  our 


March  28, 1994,  proposed  rule  (59  FR 
14378)  to  hst  Parish's  alkali  grass  as 
endangered. 

References  Cited 

California  Native  Plant  Society.  1992. 
Inventory  of  rare  and  endangered 
vascular  plants  of  California.  California 
Native  Plant  Society,  Sacramento, 
California. 

Church,  G.L  1949.  A  cytotaxonomic  study  of 
Glyceria  and  Puccinellia.  American 
Journal  of  Botany  36:155-165. 

Davis,  J.I.  and  D.H.  Goldman.  1993.  Isozyme 
variation  and  species  delimitation  among 
diploid  populations  of  the  Puccinellia 
nuttalliania  complex  {Poaceae): 
character  fixation  and  the  discovery  of 
phylogenetic  species.  Taxon  42:585-599. 

Hitchcock,  A.S.  1928.  New  Species  of  grasses 
from  the  United  States.  Proceedings  of 
the  Biological  Society  of  Washington 
41:157-58. 

Hitchcock,  A.S.  and  A.  Chase.  1951.  Manual 
of  the  grasses  of  the  United  States, 
second  edition.  United  States 
Department  of  Agricult\ire  Miscellaneous 
Publication  Number  200,  Washington, 
D.C 

Sivinski,  R.  1995.  Parish's  alkaU  grass, 
progress  report.  New  Mexico  Forestry 
and  Resources  Conservation  Division 
Section  6  Performance  Report,  Project 
E9,  Segment  9.  U.S.  Fish  and  Wildlife 
Service,  Albuquerque,  New  Mexico. 

Sivinski,  R.  and  K.  Lightfoot,  editors.  1995. 
Inventory  of  the  rare  and  endangered 
plants  of  New  Mexico,  third  edition. 
New  Mexico  Forestry  and  Resources 
Conservation  Division,  Eneigy,  Minerals 
and  Natural  Resources  Department 
Miscellaneous  Publication  Number  4. 

WiUis,  J.Q  and  H.K.A.  Shaw.  1973.  A 
dictionary  of  the  flowering  plants  and 
ferns,  eighth  edition.  Cambridge 
University  Press,  Cambridge,  England. 

Author 

The  primary  author  of  this  notice  is 
Charlie  McDonald  (See  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  section 
4(b)(6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Dated:  September  17, 1998. 
Jamie  Rappaport  Quk, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  98-25717  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Notice  of  Request  for  Revision  of  a 
Currency  Approved  Infomnation 
Collection;  Common  Crop  Insurance 
Regulations;  Basic  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  this  notice 
announces  Federal  Crop  Insurance 
Corporation's  (FQC)  intent  to  request  a 
revision  to  a  currently  approved 
information  collection  for  its  Common 
Crop  Insurance  Policy;  Basic  Provisions 
(Basic  Provisions)  (7  CFR  part  457) 
effective  for  the  1999  and  succeeding 
crop  years  for  all  crops  with  contract 
change  dates  after  the  effective  date  of 
the  final  rule,  and  for  the  2000  or  2001 
and  succeeding  crop  years  for  all  crops 
with  contract  change  dates  prior  to  the 
effective  date  of  the  final  rule. 
DATES:  Written  comments  and  opinions 
on  this  notice  must  be  received  by 
November  24, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Conway,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  hsted  above, 
telephone  (816)  927-7730). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  of  1995 

This  notice  annoimces  FCIC's  intent 
to  revise  the  information  collection 
requirements  previously  approved  by 
0MB  under  0MB  control  niunber  0563- 
0053  through  October  31,  2000.  The 
program  changes  provide  a  prevented 
planting  payment  if  at  least  20  acres  or 
20  percent  of  the  acreage  in  the  unit  is 
prevented  from  being  timely  planted. 


regardless  of  whether  or  not  the  acreage 
is  contiguous,  if  all  other  criteria  are 
met.  Information  will  need  to  be 
collected  with  respect  to  the  number  of 
acres  prevented  from  being  planted  in 
order  to  calculate  a  prevented  planting 
payment.  All  of  the  forms  cleared  under 
0MB  control  number  0563-0053 
represent  the  minimum  information 
necessary  to  determine  eligibility  and 
losses  qualifying  for  a  payment  due  to 
prevented  planting  or  loss  of 
production. 

Revised  reporting  estimates  and 
requirements  for  usage  of  OMB  control 
number  0563-0053  have  been  submitted 
to  OMB  for  approval  under  the 
provisions  of  44  U.S.C.  chapter  35. 

The  FCIC  is  seeking  comments  on  the 
following  information  collection  request 
OCR).  Title:  Multiple  Peril  Crop 
Insurance. 

Respondents/Affected  Entities;  Parties 
affected  by  the  inforraation  collection 
requirements  included  in  this  notice  are 
all  producers  with  multiple  peril  crop 
insurance  coverage. 

Abstract:  The  program  changes 
improve  the  existing  Common  Crop 
Insiu^nce  Policy;  Basic  Provisions,  by 
clarifying  certain  provisions,  adding 
definitions  and  provisions  to  allow 
enterprise  and  whole  farm  units, 
allowing  the  use  of  a  written  agreement 
to  insure  acreage  that  has  not  been 
planted  and  harvested  in  one  of  the 
three  previous  crop  years,  and 
amending  the  prevented  planting 
provisions  that  currently  require  that  at 
least  one  contiguous  block  of  prevented 
planting  acreage  must  constitute  at  least 
20  acres  or  20  percent  of  the  insurable 
crop  acreage  in  the  unit  before  a 
prevented  planting  payment  may  be 
made. 

Estimate  of  Burden:  The  public 
reporting  burden  for  the  collection  of 
information  on  all  forms  for  multiple 
peril  crop  insurance  is  estimated  at  49.6 
minutes  per  participant  because  of  the 
high  degree  of  automaton  associated 
with  the  data  collection. 

Respondents:  Producers  with  multiple 
peril  crop  insurance  coverage. 

Estimated  Number  of  Respondents: 
1,322,903. 

Estimated  Number  of  Responses  Per 
Respondent:  2.5. 

Estimated  Total  Annual  Burden  en 
Respondents:  1,092.835  hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utiUty.  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  die  collections  of 
information  contained  in  this  rule 
between  30  and  60  days  after 
submission  to  OMB.  "Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Signed  in  Washington,  D.C.,  on  SeptAnber 
21, 1998. 
John  Zirschky, 

Acting  Manager,  Federal  Crop  Insurance. 
Corporation. 

[FR  Doc.  98-25720  Filed  9-24-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Notice  of  Request  for  Revision  of  a 
Currently  Approved  Information 
Collection;  Common  Crop  Insurance 
Regulations;  Cotton  and  ELS  Cotton 
Crop  Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  chapter  35),  this  notice 
announces  Federal  Crop  Insurance 
Corporation's  (FCIC)  intent  to  request  a 
revision  to  a  currently  approved 
information  collection  for  its  Cotton 
Crop  Insurance  Provisions  and  the  Extra 
Long  Staple  (ELS)  Cotton  Crop 
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Insurance  Provisions  for  the  1999  and 
succeeding  crop  years. 
DATES:  Written  comments  and  opinions 
on  this  notice  must  be  received  by 
October  26, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Conway,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division*  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  of  1995 

This  notice  announces  FCIC's  intent 
to  revise  the  information  collection 
requirements  previously  approved  by 
0MB  under  0MB  control  number  0563- 
0053  through  October  31,  2000.  The 
program  changes  provide  a  replant 
payment  if  the  insured  crop  is  damaged 
by  excess  moisture,  hail,  or  blowing 
sand  or  soil  and  is  replanted. 
Information  will  need  to  be  collected 
with  respect  to  the  number  of  acres 
replanted  in  order  to  calculate  a  replant 
payment.  In  addition,  the  program 
changes  revise  the  provision  used  to 
determine  the  amount  of  production  to 
count  for  cotton  and  ELS  cotton  that  is 
eligible  for  quality  adjustment,  and 
proposed  a  prevented  plemting  coverage 
of  50  percent  fo^  cotton  and  ELS  cotton 
for  1999  and  subsequent  crop  years.  All 
of  the.forms  cleared  under  0MB  control 
number  0563-0053  present  the 
minimum  information  necessary  to  a 
determine  eligibility  and  losses 
qualifying  for  a  payment  due  to  cotton 
and  ELS  cotton  coverage. 

Revised  reporting  estimates  and 
requirements  for  usage  of  0MB  control 
number  0563-0653  have  been  submitted 
to  OMB  for  approval  under  the 
provisions  of  44  U.S.C,  chapter  35.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  November  24, 1998. 

The  FCIC  is  seeking  comments  on  the 
following  information  collection  request 
(ICR).  Title:  MulUple  Peril  Crop 
Insurance. 

Respondents/Affected  Entities:  Parties 
affected  by  the  information  collection 
requirements  included  in  this  notice  are 
cotton  and  ELS  cotton  producers. 

Abstract:  This  program  changes 
improve  the  existing  cotton  and  ELS 
cotton  policy  by  adding  coverage  for 
replanting  of  the  insureid  crop  if 
damaged  by  excess  moisture,  hail,  or 
blowing  sand  or  soil;  increasing  the 
price  used  to  calculate  quality 
adjustment  from  75  percent  of  the  price 
quotation  for  the. applicable  growth  area, 
adjusted  according  to  the  specifications 


in  the  Special  Provisions,  for  cotton  or 
ELS  cotton  in  the  area  to  100  percent  of 
the  price  quotation  for  such  cotton;  and 
increasing  the  amount  of  prevented 
planting  coverage  for  cotton  and  ELS 
cotton  to  50  percent.  FCIC  beUeves  the 
program  changes  will  provide  better 
crop  insurance  coverage  to  cotton  and 
ELS  cotton  producers. 

Estimate  of  Burden:  Public  reporting 
burden  for  the  collection  of  information 
on  all  forms  for  the  insurance  of  cotton 
and  ELS  cotton  is  estimated  at  55.8 
minutes  per  participant  because  of  the 
high  degree  of  automation  associated 
with  the  data  collection. 

Respondents:  Cotton  and  ELS  cotton 
producers. 

Estimated  Number  of  Respondents: 
60,795. 

Estimated  Number  of  Responses  Per 
Respondent:  2.8. 

Estimated  Total  Annual  Burden  on 
Respondents:  56,496  hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  tbe  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  rule 
between  30  and  60  days  after 
submission  to  OMB.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Signed  in  Washington,  D.C.,  on  September 
21, 1998. 
John  Zirschky. 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc.  98-25721  Filed  9-24-98;  8:45  am) 

BILUNQ  CODE  3410-S-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Olympic  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  October  9, 1998 
at  the  Montesano  City  Hall,  112  N.  Main 
Street,  Montesano,  Washington.  The 
meeting  will  begin  at  9:30  a.m.  and 
continue  imtil  3:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  Review  of 
1998  watershed  restoration  project 
accompUshments  and  1999  Watershed 
Restoration  program  for  the  Olympic 
Forest;  (2)  Review  of  priority  setting 
process  for  watershed  restoration  project 
selection;  (3)  Update  from  Effectiveness 
Monitoring  sub-committee  on  Soleduck 
Pilot  Project;  (4)  Review  of  PAC  costs, 
rechartering  and  attendance;  (5)  Update 
on  Quinault  Range  District  projects  and 
activities.  Olympic  Province  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison, 
USDA,  Quilcene  Ranger  District,  P.O. 
Box  280,  Quilcene.WA  98376.  (360)765- 
2211. 

Dated:  September  21, 1998. 
Qaire  Lavendel, 

Acting  Forest  Supervisor. 

IFR  Doc.  98-25671  Filed  9-24-98;  8:45  am] 

BILUNG  OOOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Associated  Electric  Cooperative,  Inc.; 
Notice  of  Intent 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Hold  Scoping 
Meeting  and  Prepare  an  Environmental 
Assessment  and/or  Enviroiunental 
Impact  Statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS), 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.),  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  Implementing  NEPA  (40 
CFR  parts  1500-1508),  and  RUS 
Environmental  PoUcies  and  Procedures 
(7  CFR  part  1794)  proposes  to  prepare 
an  Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  (EIS) 
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for  its  Federal  action  related  to  a 
proposal  by  Associated  Electric 
Cooperative.  Inc.,  to  construct  a  500 
megawatt  two-on-one  combined  cycle 
gas-fired  combustion  turbine  power 
plant  in  northeast  Oklahoma. 
MEETMQ  information:  RUS  will  conduct 
a  scoping  meeting  in  an  open  house 
forum  on  Thursday.  October  29. 1998. 
from  6  p.m.  until  8  p.m  at  the  Mid 
America  Industrial  Park  Expo  Center. 
The  Center  is  located  at  the  Mid 
America  Industrial  Park  Airport,  which 
is  approximately  4.5  miles  south  of 
Pryor.  Oklahoma,  along  highway  69. 
FOfI  FURTHER  INFORMATION  CONTACT: 
Dennis  Rankin.  Engineering  and 
Environmental  Staff.  Rural  Utilities 
Service.  Stop  1571, 1400  Independence 
Avenue.  SW.  Washington.  DC  20250- 
1571.  telephone  (202)  720-1953.  The  E- 
mail  address  is  drankindrus.usda.gov. 
SUPPLCMENTARY  INFORMATION: 
Associated  Electric  Cooperative,  Inc.. 
proposes  to  construct  the  plant  at  one  of 
two  potential  sites.  These  sites  are  in 
Mayes  County  and  Rogers  Coimty. 
Okldioma.  The  Mayes  County  site  is 
^proximately  4  miles  nmtheast  of 
Chouteau.  Oklahoma,  and  located  in  the 
Mid  America  Industrial  Park  along 
high%vay  412B.  The  Rogers  County  site 
is  located  approximately  one  mile 
northwest  of  Catoosa.  GAdahoma.  on  the 
west  side  of  hidiway  167. 

The  proposed  project  will  be  a  500 
MW  two^n-one  comluned  cycle  gas- 
fired  combustion  turbine  power  plant. 
The  plant  *vill  consist  of  two  Seimens 
V84.3A  combustion  tiirbines/generators 
and  two  heat  recovery  sterna  generators, 
wfaidi  will  supply  steesn  to  a  single 
steam  turbine.  The  plant  will  be  located 
on  a  ate  of  about  20  to  40  acres  and  will 
require  about  2500  to  3000  gallons  per 
minute  of  makeup  water  at  full  load. 
The  plant  will  be  subject  to  Prevention 
of  Si^ficant  Deterioraticm  (PSD) 
review  and  National  Pollutant  Discharge 
Elimination  System  (NPDES) 
regulations. 

Alternatives  considered  by  RUS  and 
Associated  Electric  Cooperative.  Inc.,  to 
constructing  the  generation  facility 
proposed  imilude:  (a)  no  action,  (b) 
purchase  of  power,  (c)  load 
management,  (d)  ctmstruction  of 
peaking  capacity,  and  (e)  renewd>le 
oaeigy. 

Associated  Electric  Cooperative.  Inc., 
has  developed  a  siting  and  alternative 
study  whidi  is  available  for  public 
review  at  RUS  at  the  address  provided 
in  this  notice  or  at  Associated  Electric 
Coc^rative,  Inc.,  2814  South  Golden, 
Springfield.  Missoiiri,  65801-0754, 
phone  (417)  881-1204.  Tliis  document 
will  also  be  available  at  the  Pryor  Public 


Library,  505  East  Graham  Ave.,  Pryor, 
Oklahoma,  telephone  918-825-0777 
and  the  Catoosa  Public  Library,  572 
South  Cherokee,  Catoosa,  Oklahoma, 
telephone  918-266-1684. 

Government  agencies,  private 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project. 
Representatives  from  RUS  and 
Associated  Electric  Cooperative,  Inc., 
will  be  available  at  the  scoping  meeting 
to  discuss  RUS's  environmental  review 
process,  describe  the  project  and 
alternatives  under  consideration, 
discuss  the  scope  of  environmental 
issues  to  be  considered,  answer 
questions,  and  accept  oral  and  written 
comments.  Written  comments  will  be 
accepted  for  at  least  30  days  after  the 
public  scoping  meeting.  Written 
comments  should  be  sent  to  RUS  at  the 
address  provided  in  this  notice. 

From  mftmnation  provided  in  the 
siting  and  alternative  study,  input  that 
may  be  provided  by  government 
agencies,  private  organizatioas,  and  the 
pxiblic.  Associated  Electric  Cooperative, 
Inc.,  and  Bums  and  McIDonnell  will 
prepare  an  environmental  assessment  to 
be  submitted  to  RUS  for  review.  Should 
RUS  determine  that  the  preparation  of 
an  EIS  is  not  warranted,  it  will  prepare 
a  finHing  of  no  significant  impact 
(FCWSI).  The  FONSI  will  be  made 
available  for  public  review  and 
comment  for  30  days.  Public 
notification  at  a  FC^SI  woidd  be 
puUished  in  the  Federal  Registar  and  in 
newspapers  with  a  circulation  in  the 
project  area.  RUS  will  not  take  its  final 
action  related  to  the  project  prior  to  the 
expiratian  of  the  30-d^  period. 

Any  Cboal  action  by  KjS  related  to  the 
proposed  pn^ect  «vill  be  subject  to,  and 
contingent  upon,  compliance  with 
environmmtal  review  reqiiiranents  as 
prescribed  by  CEQ  and  RUS 
environmental  policies  and  procedures. 

Dated:  September  22, 1998. 
BlttMD.StocklMi.lr.. 

Assistant  Administrator,  Electric  Program. 
(FR  Doc.  98-25731  Filed  9-24-98;  8:45  am] 
eaxMO  ooK  mm-i»# 


COMMTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProcinwiMnt  List;  Adcfltkms  and 


AOENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  fit)m 

the  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  odier  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  October  26, 1998. 

addresses:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMBfTARY  INFORMATION:  On  May  1, 
Juine  26,  July  31,  August  7  and  14, 1998. 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  publidied  notices  (63  FR 
24153,  34847,  40877,  42364  and  43660) 
of  proposed  additions  to  and  deletions 
frt>m  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 

Federal  Government  under  41  U.S.C   

46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  dgnificant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factofs  considered  for  this 
certification  were: 

1.  The  action  %vill  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
OTganizations  that  will  furnish  the 
commodities  and  SOTvices  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contract(»s 
few  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Govwnment 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
OTXay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Prociirement  List: 
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Commodities 

Body  Fluids  Barrier  Kit.  6515-01-376- 

7247 
Module,  Medical  System.  8465-00- 

NSH-0Q63 
Ergonomic  Kitchen  Gadgets 

M.R.  880 — Nylon  Square  Turner 

M.R.  882— Nylon  Spoon 

M.R.  884— Nylon  Spaghetti  Server 

M.R.  887— Jar  Opener 

M.R.  881— Nylon  Round  Turner 

M.R.  883— Nylon  Slotted  Spoon 

M.R.  885— Nylon  Ladle 

Services 

Administrative  Services,  Department  of 

Veterans  Affairs  Medical  Center,  4100 

West  Third  Street,  Buildings  315  and 

330,  Dayton,  Ohio. 
Groimds  Maintenance,  Naval  Air 

Station,  Key  West,  Florida. 
Janitorial/Custodial,  VA  Outpatient 

Clinic,  1801  Westwrind  Drive, 

Bakersfield,  California. 
Janitorial/Custodial 
Social  Security  Administration.  6400 

Old  Branch  Avenue,  Clinton, 

Maryland. 
Janitorial/Custodial 
Social  Seciuity  Administration,  190 

Stone  Street,  Watertown,  New  York. 
Janitorial/Custodial 
Veterans  Affairs  Outpatient  Clinic, 

Sayre,  Pennsylvania. 
Operation  of  Postal  Service  Center 
Shaw  Air  Force  Base,  South  Carolina. 
Recycling  Service 
Francis  E.  Warren  Air  Force  Base, 

Wyoming. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Prociu^ment  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 


determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Bulletin  Board 

7195-00-990-0615 
7195-00-989-2370 
7195-00-843-7938 
7195-00-844-9038 
7195-00-844-9037 
7195-00-989-2372 
7195-00-989-2371 
7195-00-844-9036 

Rinse  Additive,  Dishwashing 

7930-00-619-9573 

Paper,  Kraft  Wrapping 

8135-00-160-7770 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  98-25735  Filed  9-24-98;  8:45  am] 

MLUNO  COOE  SSSS-OI-P 

COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  procurement  list 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  26, 1998. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310. 
1215  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703J  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 


Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a        ~^ 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Proctirement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Gloves,  Patient  Examining 

6515-01-364-8554 
NPA:  Bosma  Industries  for  the  Blind.  Inc., 
Indianapolis,  Indiana 

Services 

Base  Supply  Center 

Sheppard  Air  Force  Base,  Texas 
NPA:  Beacon  Lighthouse.  Inc..  Wichita  Falls. 

Texas 
Janitorial/Custodial.  Army  Research 

Laboratory  (ARL),  Adelphi  Laboratory 

Center  (ALC),  2800  Powder  Mill  Road. 

Adelphi,  Maryland 
NPA:  Melwood  Horticultural  Training 

Center,  Upper  Maril>oro,  Maryland 

Deletions 

I  certify  that  the  following  action  will ' 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 
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2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

3.  There  are  no  known  regidatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodity  and 
services  proposed  for  deletion  firom  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Stool 

P.S.  #127-A 

P.S.  #127-B 

P.S.  #127^ 

P.S.#127-D 
Pad,  Typewriter  7510-00-849-1137 

7510-00-530-6412 

7510-00-257-2576 
Cleaner,  Tobacco  Pipe 

M.R.204 
Beverly  L.  Milkman, 
Executive  Director. 

[PR  Doc.  98-25736  Filed  9-24-98;  8:45  am] 
BILLMQ  CODE  eSSS-OI-P 


DEPARTMENT  OF  COMMERCE 

Buroau  of  Export  Administration 

National  Security  Assessment  of  the 
U.S.  Maritime  Industry 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
pubUc  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  24, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  OfBcer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker,  Trade  & 
Industry  Analyst,  Bureau  of  Export 
Administration  (BXA),  Department  of 
Commerce,  Room  3876, 14th  and 
Constitution  Avenue.  NW,  Washington, 


DC  20230  (telephone  no.  (202)  482-2017 

or  3795). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Cdmmerce/BXA,  in  coordination  with 
the  Department  of  the  Navy,  Carderock 
Division,  and  the  Department  of 
Transportation,  Maritime 
Administration  is  conducting  a  survey 
of  the  U.S.  maritime  industry  in  order 
to  assess  the  health  and  competitiveness 
as  well  as  the  technology  requirements 
of  the  forms  that  comprise  this  critical 
sector. 

n.  Method  of  Collection 

The  information  will  be  collected 
using  a  non-recurring,  mandatory 
survey.  It  will  be  collected  in  written 
form. 

m.  DaU 

The  survey  will  collect  information 
on  the  nature  of  the  business  performed 
by  each  firm;  estimated  sales  and 
employment  data;  financial  information; 
research  and  development  expenditures 
and  funding  sources;  capital 
expenditures  and  funding  sources; 
competitiveness  issues  and  technology 
requirements. 

OMB  Number;  N/A. 

Form  Number:  N/A. 

Type  of  Review:  Regular  Submission, 


lyp, 
Affe 


Affected  Public:  The  vendor,  supplier 
and  manufacturer  base  of  the  U.S. 
Maritime  industry. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Response:  4.0 
hoiu«. 

Estimated  Total  Annual  Burden 
Hours:  8,000  hours. 

Estimated  Total  Annual  Cost: 
$210,080  for  respondents — ^no 
equipment  or  other  materials  will  need 
to  be  purchased  to. comply  with  the 
reqtiirement. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 


included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  pubUc 
record. 

Dated:  September  22, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
[PR  Doc.  98-25674  Filed  9-24-98;  8:45  am) 
iHJJNQ  COM  3S10-3>-P  


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advieory 
Committee;  Notice  of  Partially  Cloeed 
Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held 
October  15, 1998, 10:30  a.m.,  Herbert  C. 
Hoover  Building,  Room  1617M-2, 14th 
Street  Between  Constitution  & 
Pennsylvania  Avenues,  NW., 
Washington  DC.  The  Committee  advises 
the  Office  of  the  Assistant  Secretary  for 
Export  Administration  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  appUcable  to 
materials  and  related  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Discussion  of  issues  related  to  the 
Biological  Weapons  Convention  (BWC). 

3.  Status  of  BWC  implementation 
protocol  negotiations. 

4.  Presentation  of  papers  and 
comments  by  the  pubUc. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  imder  Executive  Order  12958. 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available. 
Reservations  are  not  required.  To  the 
extent  time  pennits,  members  of  the 
pubUc  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

However,  to  facilitate  distribution  of 
pubUc  presentation  materials  to  the 
Committee  members,  the  materials 
should  be  forwarded  two  weeks  prior  to 
the  meeting  to  the  address  below: 
Ms.  Lee  Ann  Carpenter,  Bureau  of 

Export  Administration,  MS:  3886C, 

U.S.  Department  of  Commerce,  15  St. 

k  Pennsylvania  Ave.,  NW., 

Washington,  DC  20230 
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The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  24, 
1998,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  poritions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Extermination 
to  close  meetings  or  poritions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information  or  copies  of 
the  minutes  call  (202)  48225fr3. 

Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  98-25724  Filed  »-24-98;  8:45  amj 
BILUNQ  COOE  3S10-«»-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  44-08] 

Foreign-Trade  Zone  137— Washington 
Duiles  International  Airport,  Virginia 
Area;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  Washington  Dulles 
Foreign  Trade  Zone,  Inc.,  grantee  of  FTZ 
137  (Fairfax/Loudoun  Counties, 
Virginia),  requesting  authority  to 
expand  its  zone  to  include  sites  in 
Virginia's  Eastern  Shore  region,  adjacent 
to  the  Cambridge,  Maryland  and 
Norfolk-Newport  News,  Virginia, 
Customs  ports  of  entry.  The'application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-«lu), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
September  15,  1998. 

FTZ  137  was  approved  on  April  17, 
1987  (Board  Order  350,  52  F.R.  13489. 
4/23/87).  The  zone  project  currently 
consists  of  the  following  sites  (250 
acres):  Site  1 — within  the  Washington 
Dulles  International  Airport  complex, 
Fairfax  and  Loudoun  Counties;  and.  Site 
2 — warehouse  facility,  110  Terminal 
Drive,  Sterling.  An  application  is 
currently  pending  with  the  Board  for  an 


additional  site  in  Loudoun  County,  two 
miles  west  of  the  airport  (Doc.  40-97). 

This  application  is  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  3  new  sites  (6,788  acres) 
in  the  Eastern  Shore  region  of  Virginia 
(Proposed  Sites  4-6):  Proposed  Site  4 
(6,187  acres,  2  parcels) — the  Goddard 
Space  Flight  Center-Wallops  Flight 
Facility  (Accomack  County),  owned  by 
NASA— Parce7 1  (1,856  acres)— NASA 
Wallop  Flight  Facility-Main  Base  (a 
former  U.S.  naval  air  station),  Accomack 
County;  and.  Parcel  2  (4,331  acres) — 
NASA  Wallop  Flight  Facility,  Wallops 
Island,  Chincoteague  (Accomack 
Coimty);  Proposed  Site  5  (449  acres) — 
Accomack  Airport  Industrial  Park,  U.S. 
Highway  13  &  Parkway  Road,  Melfa 
(Accomack  Coimty);  and.  Proposed  Site 
6  (130  acres) — within  the  579-acre  Port 
of  Cape  Charles  Sustainable 
Technologies  Industrial  Park,  two  miles 
from  U.S.  13  on  SR  1108,  Bayshore 
Drive,  Northampton  County,  Virginia. 
NASA  has  signed  an  agreement  with  the 
Virginia  Commercial  Space  Flight 
Authority  (VCSFA)  that  allows  VCSFA 
to  develop  proposed  Site  4  as  a  center 
for  commercial  space  launch  services. 
The  Wallops  Flight  Facility  includes 
orbital  tracking  stations,  research 
facilities,  and  facilities  for  testing, 
assembly  and  preparation  of  rockets  and 
payloads,  as  well  as  several  launch 
platforms  suitable  for  military  and 
commercial  rocket  launches.  Proposed 
Site  5  is  owned  by  Accomack  County, 
Virginia,  and  the  Accomack  Industrial 
Development  Authority.  Proposed  Site  6 
is  owned  by  Northampton  County, 
Virginia.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  24, 1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  December  9, 1998. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Eastern  Shore  of  Virginia  Economic, 
Development  Commission,  23372 
Front  Street,  Accomac,  VA  23301, 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230 

Dated:  September  17, 1998. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-25725  Filed  9-24-98;  8:45  am) 

BILLINQ  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Southeast  Region  Dealer  and  Interview 
Family  of  Forms 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C- 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  24, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  John  Poffenberger, 
Southeast  Fisheries  Science  Center,  75 
Virginia  Beach  Drive,  Miami,  FL  33149, 
(305) 361-4263. 
SUPPLEMENTARY  INFORMMTION: 

L  Abstract 

The  Southeast  Fisheries  Science 
Center  is  proposing  to  change  the 
procedures  that  will  be  used  to  monitor 
the  commercial  quota  for  red  snapper  in 
the  Gulf  of  Mexico.  Under  the  authority 
of  50  CFR  622.5,  dealers  that  are 
selected  to  report  will  have  to  submit  a 
form  with  the  purchases  that  were  made 
during  each  7  day  period  the  season  is 
open.  These  forms  will  have  to  be 
submitted  to  the  Center  wathin  two 
working  days  after  each  weekly 
reporting  period.  Under  the  existing 
procedures,  NMFS  port  agents  contact 
dealers  to  collect  the  weekly  landings 
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data.  This  change  is  necessary  to 
provide  more  complete  documentation 
on  the  quantity  of  red  snapper  that  are 
caught  by  fishermen  with  commercial 
red  snapper  endorsements.  By 
submitting  a  signed  form,  dealers  will 
provide  verifiable  data  on  the  landings 
that  are  counted  towards  the 
commercial  red  snapper  quota. 

n.  Method  of  Collection 

Reporting  will  be  by  U.S.  mail  or    . 
rapidfax. 

m.Data 

OMH  Number;  0648-0013. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  (seafood  dealers). 

Estimated  Number  of  Respondents: 
70. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  210. 

Estimated  Total  Annual  Cost  to 
Public:  $270. 


TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  22. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc.  98-25675  Filed  9-24-«8;  8:45  am) 
BILLING  CODE  3510-42-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  062698q 

Carit)bean  Fishery  Management 
Council;  Public  Meeting:  Cancellation 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  cancellation  of  a 

public  meeting. 

summary:  The  95th  meeting  of  the 
Caribbean  Fishery  Management 
Coimcil's  which  is  scheduled  for 
September  29, 1998  is  cancelled. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Caribbean  Fishery  Management  Coimdl, 
268  Mimoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926;  fax:  (787) 
766-6239  or  Andrew  Kemmerer, 
Regional  Administrator,  Southeaast 
Region.  NOAA/NMFS,  9721  Executive 
Center  Drive,  St.  Petersburg,  FL  33702; 
telephone:  (727)570-5301. 
SUPPI.EMENTARY  INFORMATION:  The 
Caribbean  Council  meeting  was 
published  in  the  Federal  Register  on 
September  4, 1998  (63  FR  47268).  Due 
to  hurricane  George,  the  meeting  is 
being  cancelled  until  further  notice. 

Dated:  September  23, 1998. 
Bruce  C  Mwriiead, 
Actii^  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-25884  Filed  9-23-98;  4:08  pm] 
BILLMQ  OOOC  3610-21-F 


formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
October  9  and  October  20, 1998, 
respectively.  See  SUPPI.EMENTARY 
MFORMATION  for  specific  dates  and 
times. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  091798E] 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  New  England  Fishery 
Management  Coimcil  (Council)  is 
scheduling  a  pubUc  meeting  of  its 
Whiting  Advisory  Panel  and  Whiting 
Committee  in  October,  1998  to  consider 
actions  afi'ecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 


ADDRESSES:  The  meetings  will  be  held 
in  Saugus,  MA  and  Mansfield,  MA, 
respectively.  See  SUPPI.EMENTARY 
INFORMATION  for  specific  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director.  New 
England  Fishery  Management  Council: 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1036;  telephone:  (781)  231-0422. 

SUPPLEMENTARY  INFORMATION: 
Meeting  Dates  and  Agendas 

Friday.  CMoberS.  1998.  10:00  a.m.— 
Whiting  Advisory  Panel  Meeting. 

Ix>cation:  New  England  Fishery 
Management  Coimcil  Office,  5 
Broadway,  Saugus,  MA  01906-1036; 
telephone  (781)  231-0422. 

Preparation  of  formal  Whiting 
Advisory  Panel  comments  on  the  public 
hearing  document  for  Amendment  11  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP),  a  program  to 
manage  whiting,  red  hake  and  offshore 
hake,  and  comments  on  the  associated 
Draft  Environmental  Impact  Statement. 

Tuesday.  October  20.  1998.  10:00 
a.m. — ^Whiting  Conunittee  Meeting. 

Location:  Holiday  Iim,  31  Hampshire 
Street,  Mansfield,  MA  02048;  telephone: 
(508)  339-2200. 

Development  of  recommendations  on 
final  management  measures  to  be 
included  in  Amendment  11  to  the 
Northeast  Multispecies  FMP,  a  program 
to  manage  whiting,  red  hake  and 
offshore  hake. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Coimcil  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
Usted  in  this  notice. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 
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Dated:  September  21. 1998. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  98-25729  Filed  9-24-98;  8:45  am] 

BILUNO  COOE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  091798A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  for  a 
scientific  research  permit  (1083)  and 
modifications  to  scientific  research 
permits  (994, 1025, 1058). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  tiireatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  permit  applications  from 
the  Monterey  Bay  Salmon  and  Trout 
Project  in  Davenport,  CA 
(MBSTP)(1083):  NMFS  has  received 
applications  for  modifications  to 
existing  permits  from:  the  Idaho 
Cooperative  Fish  and  Wildlife  Unit  at 
Moscow.  ID  (994)  (ICFWU).  the 
California  Department  of  Fish  and 
Game.  Inland  Fisheries  Division, 
Sacramento,  CA  (CDFG)(1025).  and  the 
U.S.  Fish  and  Wildlife  Service  at 
Ahsahka,  ID  (FWS)(1058). 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  October  26.  1998. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

For  permits  1025  and  1083:  Protected 
Species  Division,  NMFS,  777  Sonoma 
Avenue.  Room  325.  Santa  Rosa,  CA 
95404-6528  (707-575-6066). 

For  permits  994  and  1058:  Protected 
Resources  Division.  F/NW03.  525  NE 
Oregon  Street,  Suite  500.  Portland,  OR 
97232^169  (503-230-5400). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS. 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permits  1025  and  1083:  Tom  Hablett, 
Santa  Rosa,  CA,  (707-575-6066). 

For  permits  994  and  1058:  Robert 
Koch,  Portland,  OR  (503-230-5424). 


SUPPLfMENTARY  INFORMATION: 
Authority 

Permits  are  requested  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217 
through  227). 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  AH  statements  and  opinions 
contained  in  the  below  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice:  Chinook  salmon 
[Oncorhynchus  tshawytscha),  Coho 
salmon  (O.  kisutch).  and  Steelhead  trout 
(O.  mykiss). 

To  date,  protective  regulations  for 
threatened  central  California  coast 
(CCC).  south-central  California  coast 
(SCCC),  and  Snake  River  (SnR) 
steelhead  under  section  4(d)  of  the  ESA 
have  not  been  promulgated  by  NMFS. 
This  notice  of  receipt  of  applications 
requesting  takes  of  this  species  is  issued 
as  a  precaution  in  the  event  that  NMFS 
issues  protective  regulations  that 
prohibit  takes  of  threatened  CCC,  SCCC, 
and  SnR  steelhead.  The  initiation  of  a 
30-day  public  comment  period  on  these 
applications,  including  their  proposed 
takes  of  threatened  CCC,  SCCC,  and  SnR 
steelhead,  does  not  presuppose  the 
contents  of  the  eventual  protective 
regulations. 

New  Application  Received 

MBSTP  (1083)  requests  a  5-year 
permit  for  takes  of  adult  and  juvenile, 
threatened,  CCC  coho  salmon,  and  adult 
and  juvenile,  threatened,  CCC  and  SCCC 
steelhead,  associated  with  population 
studies,  obtaining  broodstock  for 
propagation  purposes,  and  releasing 
artificially-reared  juveniles  into  area 
watersheds.  MBSTP  will  conduct  a 
cooperative  adult  sampling  program  in 
Santa  Cruz  County.  These  studies  are  to 
determine:  (1)  population  estimates;  (2) 
hatchery  to  wild  salmonid  ratios;  (3) 
stream  utilization;  and  (4)  genetic 
heritage.  Adults  will  be  trapped, 
measured,  sampled  for  tissues  and/or 
scales,  marked  and  released  (if  not  being 
retained  for  broodstock).  Spawner 
surveys  are  also  proposed,  including  the 
handling  and  sampling  of  carcasses.  The 


propagation  program  conducted  at  the 
MBSTP's  Big  Creek  Hatchery  is  to 
rebuild  depletod  populations  of  coho 
salmon  and  steelhead  to  naturally  self- 
sustaining  levels.  Both  wild  and 
hatchery  produced  adults  viill  be  used 
for  broodstock.  The  control  of  disease, 
maintenance  of  genetic  viability,  and 
the  annual  releases  of  juveniles  are  in 
accordance  with  the  guidance  of  NMFS, 
CDFG,  and  (for  coho  salmon)  the  State 
of  California's  Coho  Salmon  Biological 
Recovery  Team.  The  coho  salmon 
element  includes  the  taking  of 
broodstock  from  Scott  and  Waddell 
Creeks,  and  outplanting  of  fry  or  pre- 
smolts  into  Scott,  Waddell  and  Gazos 
Creeks.  The  steelhead  element  includes 
the  taking  of  broodstock  from  the  San 
Lorenzo  River  and  Scott  and  Waddell 
Creeks,  and  outplanting  of  fry  or  pre- 
smolts  into  watersheds  of  Santa  Cruz 
and  Monterey  Counties. 

Modification  Requests  Received 

ICFWU  requests  modification  5  to 
scientific  research  permit  994.  Permit 
994  authorizes  takes  of  ESA-listed  adult 
Snake  River  (SnR)  spring  and  summer 
Chinook  salmon  as  well  as  SnR  fall 
chinook  salmon  for  migration  research. 
For  modification  5,  ICFWU  requests 
authorization  for  takes  of  threatened, 
adult  SnR  steelhead  associated  with  a 
research  study.  Adult  steelhead  that 
were  PIT  tagged  as  smolts  would  be 
radio  tagged  at  Lower  Granite  Dam  and 
released  to  determine  if  PIT-tagged  fish 
will  return  to  the  original  point  of 
release.  Modification  5  is  requested  to 
be  valid  until  December  31, 1998. 

CDFG  requests  modification  3  to 
permit  1025  for  authorization  to  include 
an  additional  study  site  location  above 
Knights  Landing,  and  increase  take 
numbers  of  adult  and  juvenile, 
endangered,  Sacramento  River  winter- 
run  chinook  salmon  associated  with 
extant  fish  population  studies  in  the 
Sacramento  River.  1997-98  carcass 
surveys  indicate  that  juvenile  sahnon 
emigration  nimibers  will  be  significantly 
higher  than  in  previous  study  years. 
Requested  limits  would  increase  the 
take:  (1)  of  juveniles  from  2,500  to  3,500 
for  Study  One;  (2)  of  juveniles  from 
6,000  to  12,000  for  Study  Two,  and  (3) 
of  adult  carcasses  from  100  to  4,000  for 
Study  Two.  ESA-listed  juvenile  fish  are 
proposed  to  be  observed  or  captured, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released.  ESA-listed  juvenile  salmon 
indirect  mortalities  are  also  requested. 
Modification  3  is  requested  to  be  valid 
for  the  duration  of  permit  1025,  which 
expires  on  June  30,  2001. 

FWS  requests  modification  1  to 
scientific  research  permit  1058.  Permit 
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1058  authorizes  takes  of  adult, 
threatened,  SR  fall  chinook  salmon 
associated  with  research  designed  to 
determine  the  proportions  of  wild  and 
hatchery  fish  in  the  run.  For 
modification  1,  FWS  requests  em 
increase  in  the  take  to  record  length 
information  and  collect  scale  samples. 
Data  from  the  larger  sample  would  be 
used  to  estimate  age  composition  of  the 
run  which  would  provide  better 
information  for  regulating  Columbia 
River  harvest.  Modification  1  is 
requested  to  be  valid  for  the  duration  of 
the  permit.  Permit  1058  expires  on 
December  31,  2002. 

Dated:  September  18, 1998. 
Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
(FR  Doc.  98-25730  Filed  9-24-98;  8:45  am) 

BILLING  CODE  3S10-22-f 


DEPARTMENT  OF  ENERGY 

Supplemental  Environmental  Impact 
Statement  for  the  Programmatic 
Environmental  Impact  Statement  for 
Stockpile  Stewardship  and 
Management 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
announces  its  intent  to  prepare  and 
issue  a  Supplemental  Environmental 
Impact  Statement  (SEIS)  for  the  National 
Ignition  Facility  (NIF)  portion  (Volume 
ni.  Appendix  I)  of  the  Programmatic 
Environmental  Impact  Statement  for 
Stockpile  Stewardship  and  Management 
(DOE/EIS-0236;  September,  1997).  The 
SEIS  is  being  prepared  pursuant  to  a 
Joint  Stipulation  and  Order  approved 
and  entered  as  an  order  of  the  Coiut  on 
October  27, 1997,  in  partial  settlement 
of  the  lawsuit  NRDCv.  Pena,  Civ.  No. 
97-936  (SS)  (D.D.C.).  The  scope  of  the 
SEIS  was  established  by  the  Joint 
Stipulation  and  Order  and  will  cover, 
"the  reasonably  foreseeable  significant 
adverse  envirorunental  impacts  of 
continuing  to  construct  and  of  operating 
NIF  at  LLNL  with  respect  to  any 
potential  or  conBrmed  contamination  in 
the  area  by  hazardous,  toxic,  and/or 
radioactive  materials." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  this  SEIS  or  to 
be  placed  on  the  document  distribution 
list,  please  call,  toll-free,  (877)  388-4930 
or  call  or  vmte  Charles  A.  Taylor  as 
indicated  below:  Charles  A.  Taylor, 
Document  Manager,  U.S.  Department  of 
Energy,  L-293,  7000  East  Avenue,  P.O. 


Box  808,  Livermore,  CA  94550,  Phone 
(925)  423-3022,  Facsimile  (925)  424- 
3755. 

For  information  about  the  DOE 
National  Envirorunental  Policy  Act 
(NEPA)  process,  please  contact:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Ave,  SW,  Washington, 
DC  20585-0119,  Phone:  (202)  586-4600, 
Messages:  (800)  472-2756,  Facsimile: 
(202)  586-7031. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Lawrence  Livermore  National 
Laboratory  (LLNL)  was  established  in 
1952  as  a  multi-disciplinary  research 
and  development  center,  operated  by 
the  University  of  California  for  the 
Department  of  Energy.  LLNL  is  located 
in  Livermore,  California,  about  40  miles 
southeast  of  San  Francisco,  California. 
LLNL  consists  of  two  portions,  the  main 
site  in  Livermore  and  the  300  Area  near 
Tracy,  California.  The  NIF  is  being 
constructed  at  the  LLNL  main  site. 

The  National  Ignition  Facility  is  a  part 
of  the  DOE's  development  of  science- 
based,  rather  than  underground  nuclear 
test-based,  stewardship  of  the  nuclear 
weapons  stockpile.  In  NIF,  nuclear 
fusion  of  very  small  amoimts  of 
hydrogen  isotopes  is  expected  to  be 
achieved  using  the  energy  inherent  in 
laser  light.  The  environmental 
consequences  of  construction  and 
operation  of  NIF  were  addressed  in 
detail  in  Appendix  I  of  the  Stockpile 
Stewardship  and  Management 
Programmatic  EIS  (SSM  PEIS).  The  SSM 
PEIS  addressed  alternative  plans  for 
DOE's  defense  program  activities  related 
to  nuclear  weapons  stockpile  issues  at 
several  DOE  laboratories,  including 
LLNL.  The  Record  of  Decision  (ROD)  for 
the  SSM  PEIS  was  published  in  the 
Federal  Register  on  December  26, 1996 
(61  FR  68014).  In  the  ROD,  DOE 
announced  a  decision  to  proceed  with 
construction  and  operation  of  NIF  at 
LLNL.  Ground-breaking  for  NIF 
occurred  on  May  29, 1997.  Construction 
of  the  NIF  is  on-going  and  is  expected 
to  be  completed  by  October  2003. 

Diuing  site  excavation  for  NIF  in 
September  1997,  buried  electrical 
capacitors  containing  polychlorinated 
biphenyls  and  other  items  (buried 
drums  that  on  analysis  contained  no 
hazardous,  toxic  and/or  radioactive 
material)  were  discovered  at  the  site. 
Several  of  the  capacitors  had  leaked, 
contaminating  surrounding  soil.  The 
capacitors  and  surrounding  soil  were 
cleaned  up  in  accordance  with  State  and 
Federal  regulations.  The  possibility  of 
such  an  event  was  unforeseen  and 


therefore  not  addressed  in  the  SSM 
PEIS.  On  September  22, 1997,  the 
plaintiffs  in  NRDC  v.  Pena  filed  a 
motion  imder  Rule  60(b)  of  the  Federal 
Rules  of  Civil  Procedure,  in  which  they 
alleged  that  DOE  knew  but  did  not 
adequately  analyze  and  disclose  the  risk 
of  building  NIF  in  an  area  that  may 
contain  buried  hazardous,  toxic,  and/or 
radioactive  waste.  DOE  denied  the 
allegations  in  the  plaintiffs'  motion.  In 
the  Joint  Stipulation  and  Order,  which 
settled  all  claims  in  the  plaintiffs'  Rule 
60(b)  motion,  EXDE  agreed  to  conduct  a 
full  evaluation  of  any  potential  risks  to 
the  human  environment  resulting  from 
continuing  to  construct  and  operating 
the  NIF  at  LLNL.  Subsequent 
characterization  activities  that  DOE 
conducted  pursuant  to  the  Joint 
Stipulation  and  Order,  in  order  to 
determine  if  hazardous,  toxic,  and/or 
radioactive  materials  were  buried  in  the 
northeast  comer  of  LLNL,  are  complete. 
The  results  of  these  activities  vnll  be 
analyzed  in  the  SEIS.  Progress  of  the 
characterization  activities  was 
dociunented  to  the  Court  in  the  form  of 
Quarterly  Reports.  These  Quarterly 
Reports,  along  with  a  copy  of  the  Joint 
Stipulation  and  Order  is  available  at  the 
LLNL  Public  Reading  Room,  East  Gate 
Visitors  Center,  Greenville  Road, 
Livermore,  CA,  or  by  calling  Charles 
Taylor  at  the  phone  number  provided  at 
the  begiiming  of  this  notice. 

n.  SEIS  Schedule 

In  light  of  the  Court's  direction  for  the 
scope  of  this  Supplemental  EIS,  no 
scoping  meeting  will  be  held.  However, 
comments  are  welcome;  please  send 
comments  to  Charles  Taylor  at  the 
address  above.  DOE  expects  to  publish 
a  Notice  of  Availability  for  the  Draft 
SEIS  in  the  Federal  Register  in 
December  1998.  Public  comments  on 
the  Draft  SEIS  will  be  received  during 
a  comment  period  of  at  least  45  days 
following  publication  of  the  Notice  of 
Availability.  The  Notice  of  Availability 
will  provide  dates  for  public  meetings 
that  will  be  held  in  Livermore, 
California  and  Washington,  DC 
approximately  30  days  after  the  Notice 
of  Availability  is  published.  The  draft 
and  final  SEIS  will  not  contain  any 
classified  data. 

Issued  in  Washington,  DC  on  September 
21, 1998. 

Peter  N.  Brush, 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health. 

[FR  Doc.  98-25718  Filed  9-24-98: 8:45  ami 
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DEPARTMENT  OF  ENERGY 

Grand  Junction  Office;  Floodpiain/ 
Wetlands  Statement  of  Findings  for 
Site  Characterization  Activities  at  the 
Uranium  Miii  Taiiings  Site  Located 
Near  Shiprock.  NM 

agency:  Grand  Junction  Office, 

Department  of  Energy. 

ACTION:  Floodplain/wetlands  statement 

of^Hndings. 

summary:  This  Floodplain/Wetlands 
Statement  of  Findings  is  prepared 
pursuant  to  Executive  Orders  11990  and 
11988  and  10  CFR  Part  1022, 
Compliance  with  Floodplain/Wetlands 
Environmental  Review  Requirements. 
The  U.S.  Department  of  Energy  (DOE)  is 
proposing  to  conduct  site 
characterization  activities  at  the 
Uranium  Mill  Tailings  Site  near 
Shiprock,  New  Mexico.  The  purposes  of 
the  activities  are  to  determine  the  extent 
of  ground  water  contamination  and  to 
investigate  flow  patterns  in  the  ground 
water  system;  this  information  will 
assist  DOE  in  selecting  a  ground  water 
remediation  strategy  for  the  site  in 
accordance  with  40  CFR  192,  Health 
and  Environmental  Protection 
Standards  for  Uranium  and  Thorium 
Mill  Tailings.  Portions  of  the  proposed 
field  activities  would  occur  on  the  100- 
year  floodpiain  of  the  San  Juan  River 
and  in  a  nearby  wetland.  Approximately 
18,000  square  feet  (0.4  acre)  of  the  100- 
year  floodpiain  and  approximately  120 
square  feet  (0.003  acre)  of  the  wetland 
area  would  be  temporarily  disturbed  by 
these  field  activities.  A  floodpiain/ 
wetlands  assessment  was  prepared  that 
described  the  effects,  alternatives,  and 
measures  designed  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain/wetlands.  The  assessment 
found  that  the  proposed  action  would 
have  minimal  temporary  or  long-term 
impacts  on  the  floodpiain  and 
associated  wetland. 

DATES:  Written  comments  are  due  to  the 
address  below  no  later  than  October  13, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Audrey  Berry,  U.S. 
Department  of  Energy-Grand  Junction 
Office,  2597  B3/4  Road,  Grand  Junction, 
Colorado;  or  transmitted  electronically 
by  E-mail  via  Internet  to 
Audrey.Berry@gjpomail.doegjpo.com;  or 
by  facsimile  at  (970)  248-6040. 
FOR  FURTHER  INFORMATION  ON  THIS 
PROPOSED  ACTION,  CONTACT:  E)on 
Metzler,  Project  Manager,  U.S. 
Department  of  Energy,  Grand  Junction 
Office,  2597  B3/4  Road,  Grand  Junction, 
Colorado  81503,  Telephone  1-970-248- 
7612  or  1-800-399-5618,  E-mail 


Don.Metzler®  gjpomail. 
doegjpomail.doegipo.com. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOODPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance 
(EH-42),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-4600 
or (800)  472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Notice  of  Floodplain/Wetlands 
Involvement  for  the  Shiprock  site 
characterization  activities  was 
published  in  the  Federal  Register  on 
June  23, 1998  (63  FR  34153).  The 
Floodplain/Wetlands  Assessment  was 
completed  in  August  1998. 

Project  Description 

The  Shiprock  site  is  located  on  the 
Navajo  Nation  in  northwestern  New 
Mexico,  approximately  1  mile  (1.6 
kilometers)  south  of  Shiprock,  New 
Mexico,  and  about  30  miles  (48 
kilometers)  west  of  Farmington,  New 
Mexico.  The  proposed  action  would 
involve  (1)  installing  monitoring  wells 
to  characterize  groimd  water  quality  and 
other  hydrologic  properties,  and  (2) 
constructing  a  surface  water  distribution 
system  consisting  of  a  30-foot-long,  4- 
foot-high,  concrete  intake  structure  on 
Bob  Lee  Wash;  a  connecting  6-inch 
diameter,  2,000-foot-long  pipeline  along 
the  upper  limit  of  the  100-year 
floodpiain;  and  a  1-  to  2-foot  deep, 
gravel-filled  infiltration  trench 
imdemeath  the  last  half  of  the  pipeline. 
Most  of  the  pipeline  would  be  outside 
the  wetlands,  in  higher-elevation  areas. 
The  intake  structure  would  divert  a 
portion  of  the  flow  in  Bob  Lee  Wash 
into  the  pipeline  and  infiltration  trench 
and  increase  ground  water  flow  in  the 
floodpiain  alluvial  aquifer.  The  purpose 
of  the  surface  water  distribution  system 
would  be  to  flush  ground  water 
contaminants  towards  the  San  Juan 
River  and  decrease  contaminant 
concentrations  v«thin  the  aquifer. 
Features  of  the  surface  water 
distribution  system  would  be  in  place 
for  two  to  three  years.  Because 
contaminated  ground  water  is  present  in 
the  floodpiain  alluvial  aquifer,  the 
monitoring  wells  and  surface  water 
distribution  system  must  be  located  on 
the  floodpiain. 

Alternatives 

No  alternative  sites  or  actions  exist  for 
the  proposed  characterization  activities; 
the  only  other  alternative  would  be  no 
action.  Under  a  no  action  alternative,  no 
impact  to  the  floodpiain  or  wetland 


would  occur.  The  ground  water 
contamination,  however,  would  remain 
in  place,  and  no  additional 
characterization  would  be  performed. 

Floodpiain  and  Wetland  EETects 

Installation  of  the  monitoring  wells, 
pipeline,  and  infiltration  trench  would 
directly  affect  approximately  18,000 
square  feet  (0.4  acre)  of  floodpiain. 
Present  vegetation  consists  primarily  of 
inland  saltgrass  (Distichlis  spicata)  and 
salt  cedar  (Tamarix  ramosissima).  The 
areas  disturbed  by  installation  activities 
would  be  more  susceptible  to  wind  and 
water  erosion  until  vegetation  became 
reestablished.  None  of  the  proposed 
characterization  activities  would  be 
expected  to  affect  lives,  property,  or  any 
natural  and  beneficial  floodpiain  values. 
In  addition,  the  construction  of  an 
intake  structure  across  Bob  Lee  Wash 
would  directly  affect  approximately  120 
square  feet  (0.003  acre)  of  wetland.  This 
construction  within  a  wetland  would 
require  regulation  under  Section  404  of 
the  Clean  Water  Act.  The  U.S.  Army, 
Corps  of  Engineers  has  been  consulted 
and  a  Nationwide  Permit  will  be 
required  before  construction  begins. 

Diversion  of  water  from  Bob  Lee  Wash 
through  the  intake  structure  and  into  the 
pipeline  could  potentially  affect  the 
downstream  emergent  wetland  over 
time  by  reducing  the  amount  of  water 
supplied  by  the  wash.  Temporary 
displacement  of  birds,  small  mammals, 
and  other  wildlife  in  adjacent  areas  may 
occur  during  installation  of  the  intake 
structure  and  the  associated  pipeline 
and  trench.  Wildlife  use  of  the  wetland 
would  be  expected  to  return  shortly 
after  construction  work  is  complete.  No 
threatened  or  endangered  species  would 
be  affected. 

Floodpiain  and  Wetland  Mitigation 
Measures 

Potential  adverse  efl'ects  within 
floodpiain  and  wetland  areas  would  be 
mitigated  by  (1)  installing  monitoring 
wells  only  in  higher-elevation  areas  (2) 
reseeding  floodpiain  areas  where 
vegetation  has  been  disturbed  as  a  result 
of  characterization  activities  (3) 
avoiding  wetland  areas  whenever 
possible  by  constructing  most  of  the 
pipeline  and  all  of  the  infiltration  trench 
outside  wetlands  (4)  diverting  a 
minimal  amount  of  flow  from  Bob  Lee 
Wash  (5)  using  access  routes  that  are 
well  outside  wetlands,  and  (6) 
monitoring  emergent  wetland 
boundaries  annually  for  the  duration  of 
the  proposed  activities  to  ensure 
wetlands  are  not  permanently  reduced. 
With  the  implementation  of  these 
mitigation  measures,  the  proposed 
action  would  be  protective  of  the  100- 
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year  floodplain  and  associated  wetland 
at  the  Shiprock  site  and  would  conform 
to  the  Navajo  Nation's  floodplain 
protection  standards. 

Issued  in  Albuerque,  N.M.  on  September 
16, 1998. 

ConsUnoe  L.  Soden, 

Director,  Environmental  Protection  Division, 
U.S.  Department  of  Energy,  Albuquerque 
Operations  Office. 

[FR  Doc.  9fr-25688  Filed  9-24-98;  8:45  am] 
BILLINQ  OOOE  MMMM-P 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Notice  of 
Solicitation  for  Financial  Assistance 
Applications;  Southeast  Regional 
Blomass  Energy  Program  Management 
Project 

agency:  Department  of  Energy. 
ACTION:  Notice  of  solicitation  for 
financial  assistance  applications 
number  DE-PS36-g8GOl0359. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  IX)E 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  the  Southeastern 
Regional  Biomass  Energy  Program 
(SERBEP)  Management  Project.  The 
selected  applicant  will  receive  financial 
assistance  to  manage  SERBEP  imder  a 
cooperative  agreement  with  DOE. 
DATES:  The  soUdtation  will  be  issued  on 
or  about  October  13, 1998. 
AVAILAWUTY:  To  obtain  a  copy  of  the 
Solicitation  once  it  is  issued,  submit  a 
written  request  to  the  U.S.  Department 
of  Energy,  Golden  Field  Office,  1617 
Cole  Boulevard,  Golden,  CO  80401, 
Attention:  Mr.  Matt  Barron,  Contract 
Specialist.  For  convenience,  requests  for 
the  Solicitation  may  be  sent  via 
facsimile  to  Matt  Barron  at  (303)  275^ 
4788  or  by  E-mail  to 

matt ^barrondnrel.gov.  Prospective 

applicants  are  encoiuaged  to  obtain  the 
solicitation  electronically  through  the 
Golden  Field  Office  Home  Page  at  http:/ 
/www.eren.doe.gov/golden/solicit.htm. 
Only  written  requests  for  the  solicitation 
will  be  considered. 

SUPPLEMENTARY  INFORMATION:  The  major 
goals  of  the  DOE  SERBEP  are:  to 
promote  biomass  energy  by  creating 
awareness,  a  positive  image,  and 
confidence  in  biomass  energy 
technologies  within  the  region;  to 
develop  a  climate  supportive  of  biomass 
energy  among  the  general  public  and 
relevant  government  agencies;  to  assist 
both  the  pubUc  and  private  sectors  in 
the  responsible  development, 
commercialization,  and  utilization  of 
biomass  energy  tedmologies  so  that  the 


region  achieves  full  realization  of 
associated  energy,  economic,  and 
environmental  benefits;  and  to  select 
and  perform  activities  that  provide  for 
responsible  development  of  biomass 
energy  within  the  region.  The 
Southeastern  Region  includes  the 
following  states/areas:  Alabama, 
Arkansas,  District  of  Columbia,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  Missouri,  North  Carolina, 
South  Carolina,  Tennessee,  Virginia, 
West  Virginia,  Puerto  Rico  and  the 
Virgin  Islands. 

Applications  must  address  each  of  the 
following  activities  in  order  to  be 
considered  for  award.  The  activities  are 
(1)  management  and  planning,  (2) 
information  and  outreach,  and  (3) 
project  oversight  and  evaluation. 

1.  Management  and  Planning  includes 
a  plan  for  the  overall  management  of  the 
project  at  the  state  level,  including 
coordination  with  the  DOE  Atlanta 
Regional  Support  Office  (ARSO)  and 
SEKBEP  ad  hoc  steering  committees. 
The  responsibility  also  includes 
development  of  resource  plans  and  the 
provision  of  technical  input  to  DOE  for 
development  of  annual  operating  plans 
for  the  SERBEP. 

The  SERBEP  Annual  Operating  Plan 
(AOP)  is  a  document  which  will  be 
prepared  each  year  by  the  ARSO,  with 
appropriate  committee  input,  which 
provides  guidance  and  direction  to  the 
prrazram  for  the  following  Fiscal  Year. 

The  FY'98  AOP  is  available  for 
interested  parties.  It  is  anticipated  that 
the  FY'99  AOP  will  not  vary 
significantly  from  the  current  AOP  and 
that  it  will  be  completed  by  September 
1998 — ^prior  to  the  award  resulting  from 
this  solicitation.  It  will  be  the 
responsibility  of  the  recipient  to  guide 
the  Program  in  meeting  AOP  objectives, 
recommend  and  implement  changes  to 
the  AOP  as  necessary,  and  assist  the 
ARSO  in  the  preparation  and 
completion  of  future  AOP's. 

2.  Information  and  Outreach  includes 
responding  to  inquiries  about  the 
program  firom  interested  parties, 
developing  biotech  briefs,  collecting  and 
contributing  articles  to  support 
dialogue,  and  preparing  regional 
biomass  energy  program  reports.  The 
recipient  also  will  coordinate  and 
publish  a  regional  newsletter  at  least 
quarterly  and  will  establish  and 
maintain  a  SERBEP  Internet  site  which 
provides  relevant  biomass  program 
information  and  project  summaries. 

3.  Project  Oversight  and  Evaluation 
includes  the  award  and  administration 
of  subgrants  to  organizations  in  the 
region.  The  recipient  will  solicit 
applications  for  projects  in  support  of 
program  objectives  through  a 


competitive  soUdtation.  The  ARSO  will 
establish  a  review  panel  consisting  of 
DOE  and/or  DOE  laboratory  staff,  state 
offidals,  university  staff,  and  other 
experts  as  needed.  Doctmientation  of  the 
evaluation  process  and  final 
recommendations  will  be  collected  and 
presented  to  the  ARSO  Project  Officer 
for  approval  prior  to  execution  of 
subawards. 

Administration  of  the  individual 
subgrants,  including  finandal 
commitments,  performance  tracking, 
and  the  provision  of  periodic  reports  to 
DOE,  will  be  the  responsibility  of  the 
redpient  with  appropriate  oversight 
from  the  ARSO. 

In  response  to  this  soUdtation,  DOE 
expects  to  make  a  single  award. 
SoUcitation  number  DE-PS36- 
98GO10359  will  include  complete 
information  on  the  program  including 
technical  aspects,  funding,  appUcation 
preparation  instructions,  application 
evaluation  criteria,  and  other  factors 
that  will  be  considered  when  selecting 
projects  for  funding.  No  pre-appUcation 
conference  is  planned.  I^uanoe  of  the 
soUcitation  is  planned  on  or  about 
October  13, 1998,  with  responses  due  cm 
November  10, 1998. 

Notice  of  SoUcitation  for  Financial 
Assistance  AppUcations 

SOUTHEAST  REGIONAL  BIOMASS 
ENERGY  PROGRAM  MANAGEMENT 
PROJECT 

Issued  in  Golden,  ColoTado,  on  September 
17, 1998. 

John  W.  Meeker, 

Chief,  Procurement,  GO. 

(PR  Doc.  98-25689  Filed  9-24-98;  8:45  am) 

MLUNQ  CODE  MaO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP97-168-000  and  CP97-168- 
001 ;  Dodwt  No.  CP97-160-000  and  CP97- 
16»-001] 

Alliance  Pipeline  LP.;  Notice  of 
Environmental  Compliance  Meeting  for 
ttte  Alliance  Pipeline  Project 

September  21, 1998. 

Take  notice  that  on  Odober  6, 1998, 
the  staff  of  the  Office  of  Pipeline 
Regulation  will  meet  with 
representatives  of  AlUance  Pipeline 
L.P.,  to  discuss  its  compUance  with  the 
environmental  conditions  contained  in 
the  Commission's  Order  issued  in  the 
above  dockets  on  September  17, 1998 
(Order).  However,  because  the  Order  is 
subjed  to  petitions  for  rehearing  at  this 
time,  the  staff  will  not  discuss  the 
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merits  of  any  pending  issues  in  this 
case. 

The  meeting  will  begin  at  8:30  a.m.  at 
the  Commission's  offices  located  at  888 
First  Street,  NE,  Washington.  DC.  Parties 
interested  in  attending  the  meeting 
should  contact  Mr.  Paul  McKee  in  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  for  more  details. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-25658  Filed  9-24-98;  8:45  am) 

BILLING  COOE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-768-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  21, 1998; 

Take  notice  that  on  September  8. 
1998,  as  supplemented  on  September 
14.-1998.  El  Paso  Natural  Gas  Company, 
(Applicant),  P.O.  Box  1492,  El  Paso, 
Texas,  79978,  filed  in  Docket  No.  CP98- 
768-000,  a  request  pursuant  to  Sections 
157.205,  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  152.205,  and 
157.212)  for  approval  to  construct  and 
operate  a  tap  and  valve  assembly,  with 
appurtenances,  and  acquire  certain 
metering  facilities  and  approximately 
one  thousand  feet  of  sixteen-inch 
pipeline,  with  appurtenances, 
comprising  a  new  delivery  point  located 
in  Yoakum  County,  under  AppUcant's 
blanket  certificate  issued  in  Docket  No. 
CP82-435-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  proposes  a  new  delivery 
point  to  permit  the  interruptible 
transportation  and  delivery  of  natural 
gas  to  Mustang  Station,  a  gas-fired 
combined  cycle  power  plant,  also 
located  in  Yoakum  County,  Texas  at  the 
request  of  GS  Electric  Generating 
Cooperative,  Inc.,  a  Texas  corporation. 
Golden  Spread  Electric  Cooperative,  a 
Texas  corporation,  and  Denver  City 
Energy  Associates,  L.P.,  (jointly  referred 
to  as  Golden  Spread).  Applicant  submits 
that  it  will  construct  a  tap  and  valve 
assembly  on  its  twenty-four-inch  Ehmias 
Line  and  that  Golden  Spread  will 
construct  a  meter  station  and 
approximately  one  thousand  feet  of 
sixteen-inch  O.D.  pipeline,  which 
Golden  Spread  will  turn  over  to 
Applicant  after  construction  is 


completed.  Applicant  asserts  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  for  Golden  Spread  without 
detriment  or  disadvantage  to 
Applicant's  other  customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-25660  Filed  9-24-98;  8:45  am) 


BILUNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-778-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  21, 1998. 

Take  notice  that  on  September  14, 
1998,  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492,  El  Paso,  Texas 
79978,  filed  in  Docket  No.  CP98-778- 
000  a  request  pursuant  to  Sections 
157,205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  certificate 
and  to  continue  the  operation  of  an 
existing  delivery  point,  installed  under 
Section  311(a)  of  the  Natural  Gas  Policy 
Act,  imder  El  Paso's  blanket  certificate 
issued  in  Docket  No.  CP82-435-000 
piirsuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  the  facility  was 
installed  under  Section  311(a)  and  has 
exclusively  used  this  delivery  point  for 
the  transportation  and  delivery  of 
natural  gas  imder  Part  284,  Subpart  B. 
El  Paso  states  that  the  regulatory 
restriction  placed  on  the  operation  of  a 
facility  installed  under  Section  311  (a) 


of  the  NGPA  prohibits  El  Paso  shippers 
from  utilizing  this  delivery  point  under 
any  transportation  arrangement  other 
than  a  Subpart  B  transportation 
arrangement.  In  view  of  this  limited 
service  flexibility.  El  Paso  believes  that 
certification  of  the  Pinnacle  Delivery 
Point,  located  in  Hutchinson  County, 
Texas,  pursuant  to  Section  157.212  of 
the  Commission's  Regulations,  is 
necessary  and  in  the  public  interest.  El 
Paso  states  that  continued  operation  of 
the  facility  is  not  prohibited  by  El  Paso's 
existing  Volume  No.  1-A  FERC  Gas 
Tariff.  El  Paso  states  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  without  detriment  or 
disadvantage  to  El  Paso's  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-25661  Filed  9-24-98;  8:45  ami 
BILUNG  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-783-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

September  21, 1998. 

Take  notice  that  on  September  15, 
1998,  National  Fuel  Gas  Supply 
Corporation  (Applicant),  10  Lafayette 
Square,  Buffalo,  New  York  14203,  filed 
in  Docket  No.  CP98-72O-O00  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act,  as 
amended,  and  Section  157.18  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  thereimder,  for  permission 
and  approval  to  authori^  Applicant  to 
abandon  by  sale  to  Wyckoff 
Development  Company  (Wyckoff),  as 
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non-juiisdictional  fedlities.  Line  Z- 
67(T)  along  with  appurtenances,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Apphcant  specifically  proposes  to 
abanson  by  sale  to  Wyckoff  for  $1, 
15,376  fieet  of  eight-inch  pipeline, 
designated  as  Line  Z-67(T)  and 
appUcable  rights-of-way,  easements, 
permits,  and  other  property  interests 
related  thereto,  located  in  Steuben 
County,  New  York.  Applicant  asserts 
that  Line  Z-67(T)  was  refunctionalized 
to  transmission  by  Commission  order 
dated  July  6, 1994,  in  Docket  No.  CP94- 
82-000.  Applicant  further  asserts  that 
Line  Z-67(T)  is  fully  depreciated. 
Applicant  states  that  the  line  and 
faciUties  will  perform  a  gathering 
function  for  Wyckoff  and  requests  that 
the  Commission  determine  that  such 
facilities  will  not  be  subject  to  the 
Commission's  jiuisdiction  after  the  sale. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
13, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  en  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 

be  represented  at  the  hearing. 

David  P.  Boei-gen. 

Secretary. 

(PR  Doc.  98-25659  Filed  9-24-98;  8:45  am] 

BILUNO  CODE  tnT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  WItli  the  Commission 

September  21, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  application:  Major 
Hydropower  Project. 

b.  Project  No:  2722-008. 

c.  Date  filed:  August  21, 1998. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  Pioneer 
Hydroelectric  Project. 

f.  Location:  On  the  Ogden  River,  near 
the  town  of  Ogden,  Utah  in  Weber 
County.  Most  of  this  existing  project  is 
located  within  the  Cache  National 
Forest.  Water  is  supplied  ^m  the  U.S. 
Bureau  of  Reclamation's  Pineview 
Reservoir. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Rajidy  Landolt, 
Director,  Hydro  R3sources,  PacifiCorp, 
920  SW  Sixth  Avenue,  Portland,  Oregon 
97204,  (503)  464-5339. 

i.  FERC  Contact:  Carl  Keller  at  (202) 
219-2831. 

j.  Brief  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  a  206- 
foot-long  and  10-foot-high  diversion 
dam;  (2)  an  80-foot  by  60-foot  concrete 
intake  structure;  (3)  an  approximately 
16,000-foot-long  water  conveyance 
system;  (4)  an  86-foot-wide  by  51-foot- 
long  concrete  powerhouse;  (5)  one 
turbine  generator  unit  with  a  rated 
capacity  of  6.35  megawatts;  (6)  a  3,000- 
foot-long,  tailrace  canal;  and  (7)  other 
appurtenances. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  UTAH  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO),  as  required  by  §  106.  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36,  CFR,  at  800.4. 

1.  Under  Section  4.32  (b)(7)  of  the 
Commission's  Regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  apphcant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 


application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 

the  filed  application  date  in  paragraph 

c,  and  must  serve  a  copy  of  the  request 

on  the  applicant. 

David  P.  Boergan, 

Secretary. 

|FR  Doc.  98-25662  Filed  9-24-98;  8:45  am] 

MJJNQ  CODE  •nr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Moating 

September  22, 1998. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TME:  September  29. 1998, 
10:00  a.m. 

PLACE:  Room  2C,  888  First  Street,  N.E., 
Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  telephone 
(202)  208-0400,  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  Ust  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  Usting  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Conaent  Agenda — Hydro;  705th  Meeting — 
September  29, 1998;  Regular  Meeting  (10KM) 
■.m.) 

CAH-1. 

OMITTED 
CAH-2. 

OMTITED 
CAH-3. 

OMITTED 
CAH-4. 

OMITTED 
CAH-5. 

OMITTED 
CAH-^. 

DOCKET*  P-460,  Oil.  CITY  OF  TACOMA, 
WASHINGTON 
CAH-7. 

DOCKET*  P-382,  015.  SOUTHERN 
CAUFORNIA  EDISON  COMPANY 
CAH-8. 

DOCKET*  P-7463 ,  001 ,  GENTRY         

RESOURCES  CORPORATION 

OTHER#S  P-7824 ,  001 ,  GENTRY 
RESOURCES  CORPORATION 
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P-7825,  001,  GENTRY  RESOURCES 

CORPORATION 
P-7826,  001,  GENTRY  RESOURCES 

CORPORATION 
CAH-9. 
DOCKET*  P-10615,  003,  WOLVERINE 

POWER  SUPPLY  COOPERATIVE,  INC. 
OTHER#S  P-10615,  008,  WOLVERINE 

POWER  SUPPLY  COOPERATIVE,  INC. 
CAH-10. 
DOCKET*  P-2016,  034.  CITY  OF 

TACOMA,  WASHINGTON 

Cooseat  Agenda — Electric 

CAB-1. 
DOCKET*  ER98-4138,  000,  POTOMAC 
ELECTRIC  POWER  COMPANY 
CAE-2. 
DOCKET*  ER98-4105.  000.  GLEN  PARK 
ASSOCL\TES  LIMITED  PARTNERSHIP 
CAE-3. 
DOCKET*  ER9ft-4159,  000,  DUQUESNE 
UGHT  COMPANY 
CAB-4. 
DOCKET*  ER98-4095,  000.  CARR  STREET 
GENERATING  STATION,  LP. 
CAE-5. 
DOCKET*  ER98-4109.  000.  EL  DORADO 
ENERGY, LLC 
CAB-6. 
DOCKET*  ER98-4190.  000,  ENTERGY 
SERVICES.  INC 
CAB-7. 
DOCKET*  ER98-4106,  000,  CAUFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
OTHER*S  ER98-1057  ET  AL.,  000. 
CAUFORNLS  INDEPENDENT  SYSTEM 
OPERATOR  CORPORATION 
ER98-4107,  000,  CAUFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-8. 
DOCKET*  KL98-54,  000.  STEEL 
DYNAMICS.  INC  V.  AMERICAN 
ELECTRIC  POWER  SERVICE 
CCWPORATION  AND  AEP  POWER 
MARKETING,  INC.,  ET  AL. 
CAE-9. 
DOCKET*  ER9»-5S6  005  PAOFK:  GAS  ft 

ELECTRIC  COMPANY 
aTHER*S  ER9d-556  006  PACIFIC  GAS  ft 

ELECTRIC  COMPANY 
ER98-557.  000.  PAOnC  GAS  ft  ELECTRIC 
COMPANY 
CAR-10. 
DOCKET*  ERS8-4222.M0.  LAKE 
BENTON  POWER  PARTNERS  II.  LLC 
CAE-11. 

ONHTTED 
CAE-12. 
DOCKET*  EC9ft-47.  000.  NIAGARA 
MOHAWK  POWER  CORPORATION 
CAE-13. 

OMITTED 
CAE-14. 

OMITTED 
CAE-15. 
DOCKET*  EL95-71.  001,  PUBUC  SERVICE 
COMPANY  OF  NEW  HAMPSHIRE  V. 
NEW  HAMPSHIRE  ELECTRIC 
COOPERATIVE,  INC. 
CAE-16. 
DOCKET*  EL97-56,  001,  BRAZOS 
ELECTRIC  POWER  COOPERATIVE  V. 
TENASKA  IV  TEXAS  PARTNERS.  LTD. 


OTHERS#S  QF94-84,  004,  BRAZOS 

ELECTRIC  POWER  COOPERATIVE  V. 

TENASKA  IV  TEXAS  PARTNERS.  LTD. 
CAE-17. 

DOCKET*  OA96-168, 001.  SEMINOLE 

ELECTRIC  COOPERATIVE.  INC. 
CAE-18. 
DOCKET*  EC97-12.  002,  SAN  DIEGO  GAS 

ft  ELECTRIC  COMPANY  AND  ENOVA 

ENERGY,  INC. 
OTHERS#S  EL97-15,  003,  ENOVA 

CORPORATION  AND  PAQFIC 

ENTERPRISES 
EL97-21,  002,  SOUTHERN  CALIFORNL\ 

EDISON  COMPANY  V.  SAN  DIEGO  GAS 

AND  ELECTRIC  COMPANY,  ENOVA 

ENERGY,  INC.,  AND  ENSOURCE 

CORPORATION 
CAE-19. 
DOCKET*  ER97-2836.  002.  OKLAHOMA 

GAS  AND  ELECTRIC  COMPANY 
OTHER*S  ER97-3016.  002,  OKLAHOMA 

GAS  AND  ELECTRIC  COMPANY 
CAE-20. 
DOCKET*  EL98-67. 000.  KAWAIHAE 

COGENERATION  PARTNERS 
dAE— 21 
DOCKET*  EL98-65.  000.  ALLEGHENY 

ELECTRIC  COOPERATIVE.  INC  V. 

PENNSYLVANL\  ELECTRIC  COMPANY 
CAE-22. 
DOCKET*  RM95-9,  003.  OPEN  ACCESS 

SAME-TIME  INFORMATION  SYSTEM 

AND  STANDARDS  OF  CONDUCT 
CAE-23. 
DOCKET*  EL95-24.  000.  GOLIffiN 

SPREAD  ELECnUC  COOPERATIVE, 

INC  V.  SOUTHWESTERN  PUBUC 

SERVICE  CC^IFANY 
CAE-24. 
OMTTTBD 

CAE-25.  

DOCKET*  EL97-57, 000,  OTIES  OP 

ANAHEIM  AND  RIVERSIDE, 

CAUFCMtfflA  V.  DESBRET 

GENERATION  ft  TRANSMISSION 

COCH'ERATIVE 
CAE-26. 
DOCKET*  EL97-4. 000,  FLORIDA 

MUNICIPAL  POWER  AGENCY  V. 

FLCMUDA  POWER  ft  UGHT  COMPANY 
OTHER  *S  EL97-6. 000.  FLORIDA 

MUNiaPAL  POWER  AGENCY 
CAE-27. 
DOCKET*  SC98-2, 000.  VILLAGE  OT 

LAKEWOOD.  fffiW  YORK 
CAE-28. 
DOCKET*  EL96-71. 000,  GOLDEN 

SPREAD  ELECTRIC  COOPERATIVE, 

INC.  V.  SOUTHWESTERN  PUBUC 

SERVICE  CC»4PANY 
CAK-29. 
DOCKET*  EL98-34, 000.  SOUTHERN 

CAUFORNL\  EDISON  COMPANY 
CAE— 30 
DOCKET*  RM95-9,  007.  OPEN  ACCESS 

SAME-TIME  INFORMATION  SYSTEM 

(OASIS)  AND  STAhHJARDS  OT 

CONDUCT 
CAB-31. 
DOCKET*  OA97-466, 001.  ARIZONA 

PUBUC  SERVICE  COMPANY 
OTHER*S  OA97-196.  001.  CENTRAL 

VERMONT  PUBUC  SERVICE 

CORPORATION  AND  CC»4NECTICUT 

VALl^Y  ELECTRIC  COMPANY,  INC 


OA97-312,  001.  WESTERN  RESOURCES, 

INC. 
OA97-399.  001 .  SAN  DIEGO  GAS  ft 

ELECTRIC  COMPANY 
OA97-402,  001,  LOUISVILLE  GAS  ft 

ELECTRIC  COMPANY 
OA97-406,  001,  NORTHERN  STATES 

POWER  COMPANY  (MINNESOTA)  AND 

NORTHERN  STATES  POWER 

COMPANY  (WISCONSIN) 
OA97^18,  001.  DAYTON  POWER  ft 

LIGHT  COMPANY 
OA97-422,  001,  CENTRAL  MAINE 

POWER  COMPANY 
OA97-439, 002,  V1RGINL\  ELECTRIC  AND 

POWER  COMPANY 
OA97-440, 001 .  PECO  ENERGY 

COMPANY 
OA97-452.  001.  ROCHESTER  GAS  ft 

ELECTRIC  CORPORATION 
OA97-452. 002.  ROCHESTER  GAS  ft 

ELECTRIC  CORPORATION 
OA97-460. 001.  KENTUCKY  LmUTIES 

COMPANY 
OA97-462,  001.  MAINE  ELECTRIC 

POWER  COMPANY 
OA97-519,  001.  BANGOR  HYDRO- 
ELECTRIC COMPANY 
OA97-597. 001.  UNTTED ILLUKDNATING 

COMPANY 
CAE-32. 
DOCKET*  OA97-117. 006.  ALLEGHENY 

POWER  SERVICE  CORPORATION. 

MONONGAHELA  POWER  CC»4PANY. 

THE  POTOMAC  EDISON  COMPANY 

AND  WEST  PENN  POWER  COMPANY 
OTHERfS  OA97-125.  005,  CENTRAL 

HUDSCM  GAS  ft  ELECTRIC 

CORPORATION 
OA97-126. 005.  ILLINOIS  POWER 

COMPANY 
OA97-158. 005.  NIAGARA  MCHIAWK 

POWER  C(»PORATICX4 
OA97-216. 005.  WISCONSIN  ELECTRIC 

POWER  COKffANY 
OA97-278. 005.  NEW  YORK  STATE 

ELECTRIC  ft  GAS  CORPORATION 
OA97-279. 005.  CONSOLIDATED  EDISON 

CC»«»ANY  OT  NEW  YCMUC,  INC 
OA97-2M,  005,  NORTHEAST  UTIUTIES 

SERVKZ  COMPANY,  CtMJNECnCUT 

UGHT  ft  POWER  COMPANY  AND 

HGLYOKE  WATER  POWER  OOMPAtiY, 

ETAL. 
OA97-313,  «05,  MIDAMERICAN  ENERGY 

COMPANY 
OA97-40e.  0(fi.  AMERICAN  ELECnUC 

POWER  SERVICE  CORPO-RATION, 

APPALACHIAN  POWER  COMPANY 

AND  COLUMBUS  SOUTHERN  POWER 

COMPANY.  ET  AL. 
OA97-411, 005.  PACmCORP 
OA97-429.  003.  PUBUC  SERVICE 

ELECnUC  ft  GAS  COMPANY 
OA97-430, 085,  Q.  PASO  ELECTRIC 

COMPANY 
OA97^31 .  005.  BOSTON  EDISON 

COMPANY 
OA97-434. 005.  CONSUMERS  ENERGY 

COMPANY 
OA97-445.  005.  SOUTHERN  CALIFORNL\ 

EDISON  COMPANY 
OA97-449, 005,  PUGET  SOUND  ENERGY. 

INC 
OA97-459.  007.  COMMONWEALTH 

EDISON  COMPANY  AND  COMMON- 
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WEALTH  EDISON  COMPANY  OF 

DOCKET*  RP98-395,  000.  YOUNG  GAS 

DOCKET*  RP96-190,  007,  COLORADO 

INDIANA.  INC. 

STORAGE  COMPANY,  LTD. 

IN  TERSTATE  GAS  COMPANY 

CAE-33. 

CAG-16. 

OTHER*S  RP96-190,  008,  COLORADO 

DOCKt"l'#  OA97-520,  000,  CITIZENS 

DOCKET*  RP98-398,  000.  NORTHWEST 

INTERSTATE  GAS  COMPANY 

UTILITIES  COMPANY 

PIPEUNE  CORPORATION 

CAG-40. 

OTHER#S  OA97-520,  001,  CITIZENS 

CAG-1 7. 

DOCKfT*  RP98-99,  004,  TENNESSEE 

UTILITIES  COMPANY 

DOCKKT*  PR98-13.  000.  THE  PEOPLES 

GAS  PIPEUNE  COMPANY 

OA97-610,  000,  CITIZENS  UTILl  TIES 

GAS  LIGHT  AND  CUKE  COMPANY 

CAG-41. 

COMPANY 

CAG-1 8. 

DOCKET*  RP98-42,  003,  ANR  PIPEUNE 

OA97-610,  001,  CmZRNS  UTILITIES 

DOCKEl*  RP98-158. 002.  NORAM GAS 

COMPANY 

COMPANY 

TRANSMISSION  COMPANY 

CAG-42. 

c;ae-34. 

CAG-19. 

DOCKET*  RP9&-216.  000.  NORTHWEST 

DOCKET*  ER98-3672,  000,  ONONDAGA 

DOCKET*  RP97-184.  000.  CROSSROADS 

PIPELINE  COMPANY 

COGENERATION  LIMITED 

PIPELINE  COMPANY 

CAG-43. 

PARTNERSHIP 

CAG-20. 

DOCKh"!*  RP95-408, 023.  COLUMBIA 

CAE-35. 

DOCKE  T*  RP98-99.  003.  TENNESSEE 

GAS  TRANSMISSION  CORPORATION 

OMITIEU 

GAS  PIPELINE  COMPANY 

CAG-44. 

CAE-36. 

CAG-21. 

DOCKET*  RP97-406.  015.  CNG 

DOCKET*  ER98-1163,  001,  SOUTHWEST 

DOCKET*  TM98-9-29.  001, 

TRANSMISSION  CORPORATION 

POWER  POOL,  INC. 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CAG-45. 

CAE-37. 

CORPORATION 

DOCKET*  RP98-235.  000,  GAS 

DOCKET*  EG9&-107, 000,  SAFE  HARBOR 

CAG-22. 

RESEARCH  INSTFTUTE 

WATER  POWER  CORPORATION 

DOCKKT*  RP98-38,  000,  NATURAL  GAS 

CAG-46. 

PIPELINE  COMPANY  OF  AMERICA 

DOCKEl*  OR98-11,  000,  SFPP.  L.P. 

Consent  Agenda — Gas  and  Oil 

CAG-23. 

CAG-47. 

CAG-1. 

DOCKET*  SA98-61,  000,  BRUCE  F. 

DOCKfT*  MG98-7.  001.  MIDCOAST 

DOCKET*  RP98-378,  000,  TENNESSEE 

WELNER 

INTERSTATE  TRANSMISSION,  INC 

GAS  PIPELINE  COMPANY 

CAG-24. 

CAG-48. 

CAG-2. 

DOCKET*  RP93-109,  013.  WILLL^MS  GAS 

DOCKET*  CP98-74,  001,  ANR  PIPEUNE 

DOCKET*  RP98-380,  000,  EAST 

PIPEUNES  CENTRAL.  INC. 

COMPANY  V.  TRANSCONTINENTAL 

TENNESSEE  NATURAL  GAS 

CAG-25. 

GAS  PIPE  UNE  CORPORATION 

COMPANY 

DOCKET*  RP98-38.  003,  NATURAL  GAS 

CAG-49. 

CAG-3. 

PIPEUNE  COMPANY  OF  AMERICA 

DOCKET*  CP98-238,  001,  DESTIN 

DOCKEl*  RP98-381,  000, 

CAG-26. 

PIPEUNE  COMPANY,  L.LC 

TRANSCONTINENTAL  GAS  PIPE  LINE 

DOCKET*  RP98-39.  005.  NORTHERN 

CAG-50. 

CORPORATION 

NATURAL  GAS  COMPANY 

DOCKET*  CP97-781,  000,  NATIONAL 

CAG-4. 

CAG-27. 

FUEL  GAS  SUPPLY  CORPORATION 

DOCKET*  RP98-384,  000,  DESTIN 

DOCKET*  RP98-40.  004.  PANHANDLE 

OTHER*S  CP97-781,  001.  NATIONAL 

PIPEUNE  COMPANY,  L.L.C. 

EASTERN  PIPE  LINE  COMPANY 

FUEL  GAS  SUPPLY  CORPORATION 

OTHER  *S  CP96-655,  003,  DESTIN 

CAG-28. 

CAG-51. 

PIPEUNE  COMPANY,  L.L.C 

DOCKET*  RP98-52,  004,  WILLIAMS  GAS 

DOCKfT*  CP98-218,  000,  NORTHERN 

CAG-5. 

PIPEUNES  CENTRAL,  INC 

NATURAL  GAS  COMPANY 

DOCKEi*  RP98-394.  000, 

CAG-29. 

OTHER*S  CP98-277,  000,  TRANSOK, 

TRANSCONTINENTAL  GAS  PIPE  LINE 

DOCKET*  RP98-53,  004,  K  N 

L.LC. 

CORPORATION 

INTERSTATE  GAS  TRANSMISSION 

CAG-52. 

CAG-6. 

COMPANY 

DOCKt"T#  CP98-20,  000,  NATURAL  GAS 

DOCKET*  GT98-91,  000,  OZARK  GAS 

CAG-30. 

PIPEUNE  COMPANY  OF  AMERICA 

TRANSMISSION  SYSTEM 

DOCKET*  RP98-54.  005,  COLORADO 

CAG-53. 

CAG-7. 

INTERSTATE  GAS  COMPANY 

DOCKliT*  CP98-250.  000,  PUGET  SOUND 

DOCKET*  RP98-113,  003,  COLORADO 

CAG-31. 

ENERGY,  INC. 

INTERSTATE  GAS  COMPANY 

DOCKET*  RP98-356.  001,  MISSISSIPPI 

OTHER»S  CP98-285,  000,  NORTHWEST 

CAG-8. 

RIVER  TRANSMISSION  CORPORATION 

PIPEUNE  CORPORATION 

DOCKET*  RP98-379, 000,  NATURAL  GAS 

CAG-32. 

CAG-54. 

PIPEUNE  COMPANY  OF  AMERICA 

DOCKET*  RP98-397, 000.  WILUSTON 

DOCKET*  RP95-362,  000,  KOCH 

CAG-9. 

BASIN  INTERSTATE  PIPEUNE 

GATEWAY  PIPELINE  COMPANY 

DOCKET*  RP9a-385, 000,  NORTHERN 

COMPANY 

CAG-55. 

NATURAL  GAS  COMPANY 

CAG-3  3. 

DOCKET*  CP98-755,  000, 

CAG-10. 

OMITTED 

TRANSCONTINENTAL  GAS  PIPE  LINE 

DOCKET*  RP98-386,  000.  NORTHERN 

CAG-34. 

CORPORATION 

NATURAL  GAS  COMPANY 

OMITTED 

Hydro  Agenda 

H-1. 

OTHER  *S  RP98-386, 001,  NORTHERN 

CAG-35. 

NATURAL  GAS  COMPANY 

DOCKET*  RP98-44, 000,  EL  PASO 

CAG-11. 

NATURAL  GAS  COMPANY 

RESERVED 

DOCKET*  RP98-387,  000,  WlLLISi'ON 

CAG-36. 

Electric  Agenda 

BASIN  INTERSTATE  PIPEUNE 

DOCKET*  RP98-206,  001,  ATLANTA  GAS 

E-1. 
OMITTED 

COMPANY 
CAG-12. 

LIGHT  COMPANY 
CAG-37. 

DOCKET*  RP98-390.  000,  EL  PASO 

OMITTED 

Oil  and  Gas  Agenda 

NATURAL  GAS  COMPANY 

CAG-38. 

I.  PIPEUNE  RATE  MATTERS 

CAG-1 3. 

DOCKET*  TM98-2-53,  004.  K  N 

DOCKET*  RP98-391, 000,  COLORADO 

INTERSTATE  GAS  TRANSMISSION 

PR-1. 

INTERSTATE  GAS  COMPANY 

COMPANY 

DOCKt"T#  RM96-1,  009,  STANDARDS 

CAG-14. 

OTHER*S  RP98-117.  000,  K  N 

FOR  BUSINESS  PRACTICES  OF 

DOCKET*  RP98-392,  000,  MISSISSIPPI 

INTERSTATE  GAS  TRANSMISSION 

INTERSTATE  NATURAL  GAS 

RIVER  TRANSMISSION  CORPORATION 

COMPANY 

PIPEUNES,  ORDER  NO.  587-1.  ORDER 

CAG-15. 

CAG-39. 

ON  REHEARING. 
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II.  PIPELINE  CERTIFICATE  MATTERS 

PC-1. 
DOCKET*  RM98-9,  000,  REVISION  OF 
EXISTING  REGULATIONS  UNDER 
PART  157  AND  RELATED  SECTIONS 
OF  THE  COMMISSION'S 
REGULATIONS  UNDER  THE  NATURAL 
GAS  ACT.  NOTICE  OF  PROPOSED 
RULEMAKING  TO  REVISE  EXISTING 
REGULATIONS. 

PC-2. 
DOCKET*  RM98-16,  000, 
COLLABORATIVE  PROCEDURES  FOR 
ENERGY  FAQLITY  APPLICATIONS, 
NOTICE  OF  PROPOSED  RULEMAKING 
ON  ALTERNATIVE  PRE-FILING 
COLLABORATIVE  PROCESS  FOR 
CERTIFICATE  AND  ABANDONMENT 
_  FIUNGS. 

PC-3. 
DOCKET*  RM98-17,  000.  LANDOWNER 
NOTIFICATION,  RESIDENTL\L  AREA 
DESIGNATION,  AND 
ENVIRONMENTAL  FILING 
REQUIREMENTS,  NOTICE  OF 
TECHNICAL  CONFERENCE  ON 
CHANGES  TO  ENVIRONMENTAL 
REVIEW  PROCESS. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  98-25825  Filed  9-23-98;  2:09  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100141;  FRL-«031-31 

STQ,  Inc.;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fimgicide.  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  STG.  Inc.  has 
been  awarded  a  contract  to  perform 
work  for  the  EPA  Region  III  Office,  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  STG,  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  2.308(i)(2).  and  will 
enable  STG,  Inc.  to  fulfill  the  obligations 
of  the  contract. 

DATES:  STG.  Inc.  will  be  given  access  to 
this  information  no  sooner  than 
September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  C.  )ean  Sadlowe  Information 


Resources  Services  Division  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  230,  Crystal  Mall  2, 
1921  Jefferson  Davis  Highway, 
Arhngton.  VA,  (703)  305-5362;  e-mail: 
sadlowe.jean@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  No.  'GS03T98-DSD-0003. 
Order  No.  EPD688768.  STG.  Inc.  will 
provide  computer  operations  support  to 
the  EPA  computer  center.  STG.  Inc.  will 
be  responsible  for  the  operation  and 
support  of  a  minicomputer  and  multiple 
file  servers  with  varied  operation  system 
platforms;  support  the  LAN  and  Internet 
functions;  provide  data  entry  and 
retrieval;  and  support 
telecommunications  equipment.  This 
contract  involves  no  subcontractors. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3),  the  contract  with 
STG,  Inc.  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  fi-om  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  In 
addition,  STG,  Inc.  is  required  to  submit 
for  EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officers  for 
this  contract  in  the  EPA  Region  III 
Office. 

All  information  supplied  to  STG,  Inc. 
by  EPA  for  use  in  coimection  with  this 
contract  will  be  retxmied  to  EPA  when 
STG.  Inc.  has  completed  its  work. 

List  of  Subjects 

Environmental  protection,  Transfer  of 
data. 


Dated:  September  15, 1998. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resource  and 
Services  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  98-25630  Filed  9-24-98;  8:45  am] 

BiLUNG  CODE  8540-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-100140;  FRL-6031^ 

Computer  Based  Systems,  Inc.; 
Transfer  of  Data 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Computer  Based 
Systems,  Inc.  has  been  awarded  a 
contract  to  perform  work  for  the  EPA, 
Office  of  Pesticide  Programs  (OPP),  and 
will  be  provided  access  to  certain 
information  submitted  to  EPA  imder 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Computer  Based 
Systems,  Inc.  consistent  with  the 
requirements  of  40  CFR  2.3Q7(h)(3)  and 
2.308(i)(2),  and  will  enable  Computer 
Based  Systems,  Inc.  to  fulfill  the 
obligations  of  the  contract. 
DATES:  Computer  Based  Systems,  Inc. 
will  be  given  access  to  this  information 
no  sooner  than  September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  C.  Jean  Sadlowe,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  230,  Crystal  Mall  2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.  (7.03)  305-5362;  e-mail: 
sadlowe.jean@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-W-98-045.  work 
assignment  number  P98-1,  Computer 
Based  Systems,  Inc.  will  perform  data 
entry,  abstracting,  and  indexing 
functions  in  support  of  maintaining  the 
Incident  Data  System,  a  data  base 
system  that  manages  information  about 
pesticide  incidents.  This  contract 
involves  no  subcontractor. 


(FR  Doc.  98- 
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OPP  has  determined  that  access  by 
Computer  Based  Systems,  Inc.  to 
information  on  all  pesticide  chemicals 
is  necessary  for  the  performance  of  this 
contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2).  the  contract  with 
Computer  Based  Systems,  Inc.  prohibits 
use  of  the  information  for  any  purpose 
not  specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Security  Manual.  No 
information  claimed  confidential  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Work  Assignment 
Manager  for  this  contract  in  the  EPA 
Office  of  Pesticide  Programs.  All 
information  supplied  to  Computer 
Based  Systems,  Inc.  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  Computer  Based 
Systems.  Inc.  has  completed  its  work. 

List  of  Subjects 

Environmental  protection,  Transfer  of 
data. 
Dated:  September  15, 1998. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 
Services  Branch,  Office  of  Pesticide  Programs. 

(FR  Doc.  98-25631  Filed  9-24-98;  8:45  am) 

BILUNG  CODE  6S60-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5495-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  17, 1998  Through 
August  21, 1998  pursuant  to  the 
Environmmtal  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  Amended 

Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-5076. 


An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1998  (62  FR  17856). 

Draft  EISs 

ERP  No.  D-DOC-C39012-PR  Rating 
LO,  Corals  and  Reef  Associated  Plants 
and  Invertebrates,  Fishery  Management 
Plan,  Amendment  I  Marine 
Conservation  District  (MCD),  Exclusive 
Economic  Zone  (EEZ),  Puerto  Islands 
and  U.S.  Virgin  Islands,  PR  and  VI. 

Sum/nary.-EPA  believed  that  any  of 
the  three  options  being  considered  will 
further  the  objectives  of  the  Coral 
Fishery  Management  Plan  and  will 
result  in  beneficial  environmental 
impacts  to  the  aquatic  resources  in  the 
US  Caribbean.  Therefore,  in  accordance 
with  EPA  policy,  EPA  does  not  object  to 
the  projects  implementation. 

ERP  No.  D-DOE-A09828-O0  Rating 
EC2,  Surplus  Plutonium  Disposition 
(DOE/EIS-0283)  for  Siting,  ConstrucUon 
and  Operation  of  three  facilities  for 
Plutonium  Disposition,  Possible  Sites 
Hanford,  Idaho  National  Engineering 
and  Environmental  Laboratory,  Pantex 
Plant  and  Savannah  River,  CA,  ID,  NM, 
SC,  TX  and  WA. 

Summary:  EPA  expressed 
environmental  concern  based  on  the 
effects  on  water  and  ecological 
resources  and  the  presence  of 
contamination  in  the  existing 
environment  and  lack  of  assurance  that 
the  proposed  operations  would  not  lead 
to  further  adverse  impacts. 

ERP  No.  D-GSA-C60004-NY  Rating 
EC2,  Governors  Island  Disposition  of 
Siu^lus  Federal  Real  Property, 
Implementation,  Upper  New  York  Bay, 
NY. 

Summary:  EPA  expressed 
environmental  (:oncems  about 
potentially  significant  indirect  impacts 
to  historic  resources  and  air  quality 
which  could  result  from  the 
implementation  of  this  project,  and  that 
additional  information  (2)  should  be 
presented  in  the  final  EIS  to  address 
these  concerns. 

ERP  No.  D-NOA-A91064-00  Rating 
ECl.  Atlantic  Bluefish  Fishery 
Management,  Fishery  Management  Plan, 
Implementation,  Nova  Scotia  to  Florida, 
Northwestern  Atlantic  Ocean. 

Summary:  EPA  expressed 
environmental  concerns  that  supported 
■  the  suite  of  fbanagement  alternatives  to 
be  implemented  to  rebuild  bluefish 
stocks.  Reduction  of  fish  limits  per 
angler  from  ten  to  four/five  bluefish  was 
recommend  for  recreational  fishing. 

Final  EISs 

ERP  No.  F-FAA-F51043-MN.  Dual 
Track  Airport  Planning  Process, 


Construction  and  Expansion, 
Miimeapolis-St.  Paul  International 
Airport,  Twin  Cities,  Hennepin  and 
Dakota  Counties,  MN. 

Summary:  EPA  stated  that  the  FEIS 
did  not  provide  the  level  of  information 
that  is  necessary  to  fully  assess  all 
environmental  impacts  of  the  preferred 
alternative.  EPA  also  expressed 
objections  regarding  segmentation  of  the 
Runway  4-22  extension  project.  In 
addition,  the  FEIS  is  lacking  the 
following  information:  (1)  Existing  1994 
aircraft  operations;  (2)  details 
supporting  the  "Finding  of  No 
Practicable  Alternative"  for  wetlands 
lose;  (3)  clear  distinction  between 
impacts  associated  with  plans  for  2010 
versus  2020;  and  (4)  summaries  of  sub- 
alternatives  evaluated  in  the  previous 
studies. 

ERP  No.  F-TVA-E09801-MS.  Red 
Hills  Power  Project,  Proposal  to 
Purchase  440  megawatts  (MW)  of 
Electrical  Energy,  COE  Section  404 
Permit,  Town  of  Ackerman,  Choctaw 
County,  MS. 

Summary:  EPA  continued  to  have 
environmental  concerns  about  the 
project,  due  to  the  potential  impact  of 
the  proposed  power  plant  and  surface 
coal  mining  operations  on 
environmentally  sensitive  sites. 

Dated:  September  22, 1998. 
Wiliiun  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  98-25748  Filed  9-24-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6495-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  September  14, 1998  Through 
September  18, 1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980365,  Final  EIS,  AFS,  OR, 
Christy  Basin  Planning  Area, 
Implementation,  Regeneration  Timber 
Harvesting,  Willamette  National 
Forest,  Oakridge  Ranger  District,  Lane 
County,  OR,  Due:  October  26, 1998, 
Contact:Tim  Bailey  (541)  782-2283. 

EIS  No.  980366.  Draft  EIS,  BLM.  NV, 
Sonoma-Gerlach  and  Paradise-Denio 
Management  Framework  Plans 
Amendment,  Implementation  of 
Management  of  the  Black  Rock  Desert. 
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Humboldt,  Pershing  and  Washoe 
Counties,  NV,  Due:  November  9, 1998, 
Contact:  Gerald  Moritz  (702)  623- 
1500. 

EIS  No.  980367.  Draft  EIS,  AFS,  UT, 
Pine  Tract  Project,  Implementation,  Coal 
Lease  Tract  (UTU-76195);  Modification 
to  Federal  Coal  Lease  (U-63214 
Quitchupah  Lease)  and  Pennit 
Amendment  Application  to  Subside  Box 
Canyon,  Manti-La  Sal  National  Forest, 
Ferron/Price  Ranger  District,  Emery  and 
Sevier  Counties,  UT,  Due:  November  9, 
1998,  Contact:  Liane  Mattson  (435)  637- 
2817. 

EIS  No.  980368.  Draft  Supplement. 
FHW.  IN,  IN-145  New  Road 
Construction,  Updated  Information 
IN-37  and  the  existing  1-64 
Interchange  near  St.  Qoix  in  Perry 
Coimty  to  the  east  junction  of  IN-64 
and  IN-145  in  Crawford  Coimty,  IN, 
Due:  November  18, 1998,  Contact: 
Arthur  A.  Fendrick  (317)  226-7475. 
EIS  No.  980369.  Draft  EIS,  BLM,  AZ, 
Dos  Pobres/San  Juan  Mining  Plan  and 
Land  Exchange,  Implementation  of 
two  Open  Pit  Copper  Mines  and  one 
Central  Ore  Facility,  NPDES  and  COE 
Section  404  Permits,  Graham  County, 
AZ,  Due:  November  25, 1998,  Contact: 
Tom  Terry  (520)  348-4400. 
EIS  No.  980370,  Final  EIS,  NOA,  AK, 
Kachemak  Bay  National  Estuarine 
Research  Reserve  (KBNERR) 
Management  Plan,  Operations  and 
Development,  Southcentral,  AK,  Due: 
October  26, 1998,  Contact:  Jeffery  R. 
Benoit  (301)  713-3155. 
EIS  No.  980371,  Draft  EIS,  DOI,  CA,  San 
Joaquin  River  Agreement  Project, 
Implementation  of  the  Meeting  Flow 
Objectives  for  1999-2010,  Vemalis 
Adaptive  Management  Plan,  San 
Joaquin,  Stanislaus,  Madera,  Merced, 
Fresno  and  Tuolume  Counties,  CA, 
Due:  November  9, 1998,  Contact: 
Michael  Delamore  (209)  487-5039. 
EIS  No.  980372,  Final  EIS,  FHW.  L\, 
US-63  Eddyville  Bypass 
Transportation  Improvements, 
Funding  and  COE  Section  404  Permit, 
the  Qty  of  Eddyville,  Mahaska, 
Monroe  and  Wapello  Counties,  lA, 
Due:  October  26,  1998,  Contact: 
Bobby  W.  Blackmon  (515)  233-7300. 
EIS  No.  980373.  Draft  EIS,  FHW.  NV. 
AZ.  US  93  Hoover  Dam  Bypass 
Project.  Construction  of  a  New  Bridge 
and  Highway,  Funding,  Right-of-Way 
Easement,  US  Coast  Guard,  NPDES 
and  COE  Section  404  Permits,  Federal 
Lands — Lake  Mead  National 
Recreation  Area  and  Hoover  Dam 
Reservation,  Clark  County,  NV  and 
_Mohave  Coimty,  AZ,  Ehie:  November 
10, 1998,  Contact:  Mr.  Terry  Haussler 
(303) 716-2116. 


EIS  No.  980374,  Draift  Supplement, 
NOA,  AK,  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
and  Groundfish  of  the  Gulf  of  Alaska. 
Implementation  of  Groundfish  Total 
Allowable  Catch  Specifications  and 
Prohibited  Species  Catch  Limits 
Under  the  Authority  of  the  Fishery 
Management  Plans,  AK,  Due: 
November  9, 1998,  Contoct;  James 
Balsiger  (907)  586-7645. 

Amended  Notices 

EIS  No.  980344,  Draft  Supplement, 
NOA,  Northeast  Multispecies  Fishery 
Management  Plan,  Updated 
Information  concerning  Overfishing  of 
Red  Hake  and  Silver  Hake  Fishiers, 
Northeast  United  States,  Due:  October 
26, 1998,  Contact:  Kathi  Rodrigues 
(978)  281-9300.  Published  FR  09-11- 
98,  Correction  to  Telephone. 

EIS  No.  980358.  Draft  EIS,  USA,  HI, 
Schofield  Barracks  Wastewater 
Treatment  Plant  (WWTP),  Effluent 
Treatment  and  Disposal,  NPDES 
Permit  and  COE  Section  404  Permit, 
Qty  of  County  of  Honolulu.  Oahu.  HI. 
Due:  November  2. 1998.  Contact: 
William  Eng  (703)  428-7078. 
Published  FR— 09-18-98— Due  Date 
didn't  show  up  Previous  Federal 
Register. 

Dated:  September  22, 1998. 
William  D.  Dickeraon. 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

(FR  Doc.  98-25749  Filed  9-24-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6167-3] 

Common  Sense  Initiative  Council, 
(CSIC) 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSI  Printing  Sector  Subcommittee  and 
CSI  Council  Meetings:  open  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Printing  Sector  Subcommittee  and  the 
CSI  Coimcil  will  meet  on  the  dates  and 
times  described  below.  Both  meetings 
are  open  to  the  public.  Seating  at  both 
meetings  will  be  a  first-come  basis  and 
limited  time  will  be  provided  for  public 
comment.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  with  the 
two  announcements  below. 


(1)  Printing  Sector  Subcommittee 
Meeting— October  14,  1998 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  CSI 
Printing  Sector  Subcommittee  on 
October  14, 1998.  Workgroup  meetings 
will  be  held  on  October  13  from  9:00 
a.m.  EST  until  5:30  p.m.  EST  and  on 
October  14  from  8:00  a.m.  EST  until 
12:00  p.m.  EST.  The  Subcommittee 
meeting  will  be  held  on  October  14  from 
1:00  pjn.  EST  until  4:30  p.m.  EST.  The 
meetings  will  be  held  at  the  Doubletree 
Hotel  Park  Terrace  on  Embassy  Row 
located  at  1515  Rhode  Island  Avenue, 
NW  in  Washington,  D.C. 

The  purpose  of  the  meeting  will  be  for 
the  New  York  City  Education  Project 
team  to  present  their  plan  for 
concluding  the  New  York  City 
Education  Project  and  the  PrintSTEP 
project  team  will  present  the 
implementation  plan  for  the  state  grant 
program.  A  formal  agenda  will  be 
available  at  the  meeting. 

For  further  information  concerning 
meeting  times  and  agenda  of  this 
Printing  Sector  Subcommittee  meeting, 
please  contact  Gina  Bushong, 
Designated  Federal  Officer  (DFO),  at 
EPA  by  telephone  on  (202)  564-2242  in 
Washington,  D.C.  by  fax  on  (202)  564- 
0009,  or  by  E-mail  at 
bushong.gina@epa.gov. 

(2)  Common  Sense  Initiative  Council     - 
Meeting— October  15, 1998 

The  CSI  Council  will  meet  on 
Thursday,  October  15, 1998,  in  the 
Horizon  Ballroom  of  the  Ronald  Reagan 
International  Trade  Center,  1300 
Pennsylvania  Ave.,  N.W.  Washington. 
D.C.  llie  meeting  will  be  held  from  8:30 
a.m.  EST  to  5:00  p.m.  EST.  The 
telephone  number  is  (202)  312-1300. 

The  agenda  will  include  discussion  of 
four  action  plans  concerning  the  sector- 
based  approach  to  environmental 
protection,  stakeholder  involvement, 
data  quality,  and  data  gaps.  The  Council 
will  also  consider  two  recommendations 
from  the  Computers  and  Electronics 
Sector  Subcommittee  regarding  the 
Consolidated  Uniform  Repiort  on  the 
Environment  (CURE),  and  a 
performance  track  program. 

Furthermore,  it  will  be  announced 
that  the  General  Services 
Administration  has  extended  the  CSI 
Council's  Federal  Advisory  Committee 
charter  for  four  months  until  February 
17, 1999.  The  final  meeting  of  the  CSI 
Council  is  tentatively  scheduled  for 
December  1998. 

For  further  information  concerning 
this  Common  Sense  Initiative  Council 
meeting,  contact  Kathleen  Bailey. 


[FR  Doc.  98- 
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Designated  Federal  Officer,  on  (202) 
260-7417,  or  E-mail: 
bailey.kathleen@epa.gov. 

Inspection  of  Subcommittee 
Documents:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting.  Thereafter,  these 
documents  and  the  minutes  of  the 
meeting  will  be  available  for  public 
inspection  in  room  3802M  of  EPA 
Headquarters,  401  M  Street,  SW, 
Washington,  D.C.  20460,  telephone 
number  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  on  our  web  site  at  http./ 
/www.epa.gov/commonsense. 

Dated:  September  18, 1998. 
Kathleen  Bailey, 
Designated  Federal  Officer. 
[FR  Doc.  98-25627  Filed  9-24-98;  8:45  am) 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30460;  FRL-6031-^ 

Certain  Companies;  Appiications  to 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  October  26, 1998. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  [OPP-304601  and  the 
file  symbols  to:  Public  Information  and 
Records  Intregrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
119,  CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  imder  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 


so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  fi-om  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM-23),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  237,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703  305-6224,  e-mail: 
miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

L  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  7969-RLT.  Applicant: 
BASF  Corporation,  P.O.  Box  13528. 
Research  Triangle  Park,  NC  27709. 
Product  Name:  Diflufenzopyr  Technical 
Herbicide.  Herbicide.  Active  ingredient: 
Diflufenzopyr  (2-[l-(([(3,5- 
difluorophenyllaminojcarbonylj- 
hydrazonolethyl]-3-pyridinecarboxylic 
acid]  at  99.1%.  Proposed  classification/ 
Use:  None.  For  formulation  of  • 
herbicides  for  use  on  com. 

2.  File  Symbol:  7969-RLR.  Applicant: 
BASF  Corp.  Product  Name:  Sodium 
Diflufenzopyr  Technical  Herbicide. 
Herbicide.  Active  ingredient:  Sodium 
sah  of  diflufenzopyr:  2-(l-([[(3,5- 
difluorophenyUamino] 
carbonyl]hydrazono]ethyl)-3- 
pyridinecarboxylic  acid,  sodium  salt  at 
93%.  Proposed  classification/Use:  None. 
For  formulation  of  herbicides  for  use  on 
com. 

3.  File  Symbol:  7969-RLN.  Appficant: 
BASF  Corp.  Product  Name:  BAS  662H 
70WG  Herbicide.  Herbicide. 
Diflufenzopyr  Technical  Herbicide. 
Herbicide.  Active  ingredients:  Sodium 
salt  of  diflufenzopyr:  2-(l-({((3,5- 
difluorophenyl)amino] 
carbonyljhydrazonolethyll-3- 
pyridinecarboxylic  acid  at  21.4%  and 
Sodium  salt  of  3,6-dichloro-o-anisic 


acid  at  55%.  Proposed  classification/ 
Use:  None.  For  control  of  annual 
broad  leaf  weeds  and  grasses  on  com. 

4.  File  Symbol:  100-ONO.*Applicant: 
Novartis  Crop  Protection,  Inc.,  P.O.  Box 
18300,  Greensboro,  NC  27419.  Product 
Name:  Clodinafop-propargyl  Technical. 
Herbicide.  Active  ingredient: 
Clodinafop-propargyl:  propanoic  acid, 
2-(4-[(5-chloro-3-fluoro-2- 
pyridinyl)oxy]phenoxyl-,2-propynyl 
ester  at  93%.  Proposed  classification/ 
Use:  None.  For  formulation  only  into 
herbicides  for  weed  control  in  certain 
crops. 

5.  File  Symbol:  100-ONT.  Applicant: 
Novartis  Crop  Protection.  Product 
Name:  Clodinafop  2E  Herbicide. 
Herbicide.  Active  ingredient: 
Clodinafop-propargyl:  propanoic  acid, 
2-(4-[(5-chloro-3-fluoro-2- 
pyridinyl)oxy]phenoxyl-,2-propynyl 
ester  at  22.3%.  Proposed  classification/ 
Use:  None.  For  use  in  wheat  (including 
Chimm)  to  control  wild  oats,  green  and 
yellow  foxtail,  and  Persian  darnel. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  aimounced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  appUcation. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-30460]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fitim  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamai  1 .  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enoyption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
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electronic  form  must  be  identified  by 
the  docket  number  [OPP-304601. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  September  15. 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  98-25629  Filed  9-24-98;  8:45  am] 

BILUNG  CODE  a5«0-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60846;  FRL-6031-4] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Biopesticides  and  Pollution 
Prevention  Division  (751 IC),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
designated  person  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

70515-EUP-2.  Issuance.  I P 
BioRegulators,  Inc.,  IR-4  Project  Rutgers 
University,  Cook  College,  P.O.  Box  231, 
New  Brunswick,  NJ  08903-0231.  This 
experimental  use  permit  allows  the  use 
of  72  kilograms  (each  year)  of  the 
biochemical  phospholipid:  Lyso-PE 
(lysophosphatidylethanolamine)  on  570 
acres  of  apples,  citrus,  cranberries, 
grapes,  nectarines,  peaches,  pears, 
strawberries,  and  tomatoes  to  evaluate 
ripening  and  extended  storage  shelf  fife. 
The  program  is  authorized  only  in  the 
States  of  Arizona,  California,  Florida, 
Massachussetts,  Michigan,  Ohio,  * 
Washington,  West  Virginia,  and 


Wisconsin.  The  experimental  use  permit 
is  effective  fi-om  August  18, 1998  to  June 
1,  2001.  A  temporary  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  the  active  ingredient  has 
been  estabfished  (40  CFR  180.1199). 
(Sheila  Moats,  9th  Floor.  CM  #2.  703- 
308-1259,  e-mail: 
moats.sheila@epamail.gov) 

58035-EUF-4.  Issuance.  R  J 
Advantage,  Inc..  501  Murray  Rd.. 
Cincinnati.  OH  45217-1014.  This 
experimental  use  permit  allows  the  use 
of  5.056  pounds  of  the  biochemical 
methyl  anthranilate  to  be  used  as  an 
aerosol  fogger  to  repel  birds  on  a  total 
of  1,600  acres  in  or  around  airports, 
backyards,  electrical  substations,  golf 
courses,  terrestrial  roosts,  transit  or 
railway  terminals,  and  urban  areas.  The 
program  is  authorized  only  in  the  States 
of  California.  Florida.  Illinois.  Indiana, 
Maryland,  Ohio,  Pennsylvania,  Texas, 
and  West  Virginia.  The  experimental 
use  permit  is  effective  from  July  15, 
1998  to  July  15,  2000.  (Judy  Loranger, 
9th  Floor,  CM  #2,  703-308-8056,  e- 
mail:  loranger.judy@epamail.gov) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  contact  person.  Inquires 
concerning  these  permits  should  be 
directed  to  the  person  cited  above.  It  is 
suggested  that  interested  persons  call 
before  visiting  the  EPA  office,  so  that 
the  appropriate  file  may  be  made 
available  for  inspection  purposes  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  September  14, 1998. 
Kathleen  D.  Knox, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  98-25628  Filed  9-24-98;  8:45  am] 

BILUNG  COOE  6560-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6167-6] 

Proposed  Administrative  Agreement 
and  Covenant  Not  To  Sue  Under 
Section  122(h)  of  CERCLA  for  the 
South  Andover  Superfund  Site 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposal  of  administrative 
agreement  and  covenant  not  to  sue 


under  section  122(h)  of  CERCLA  for  the 
South  Andover  Superfund  site. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  42  U.S.C.  9601 
et  seq.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA).  Pub.  L.  99-499.  notice 
is  hereby  given  that  a  proposed 
administrative  agreement  and  covenant 
not  to  sue  under  section  122(h)  of 
CERCLA  (Agreement).  42  U.S.C. 
9622(h).  for  the  South  Andover 
Superfund  Site  (Site)  located  in 
Andover.  Anoka  County.  Minnesota,  has 
been  executed  by  the  Settling  Parties: 
the  City  of  Andover  (City)  and  the 
Andover  Economic  Development 
Authority  (Authority).  The  proposed 
Agreement  has  been  submitted  to  the 
Attorney  General  for  approval.  The 
proposed  Agreement  would  resolve 
certain  potential  claims  of  the  United 
States  imder  sections  106  and  107  of 
CERCLA,  42  U.S.C.  sections  9606  and 
9607,  against  the  City  and  the  Authority. 
The  proposed  Agreement  would  require 
the  City  and  the  Authority  to  continue 
to  participate  in  the  Voluntary 
Investigation  and  Cleanup  Program, 
administered  by  the  Minnesota 
Pollution  Control  Agency,  for  the 
further  investigation  and  remediation  of 
Site  property  acquired  by  the  Settling 
Parties  for  the  purpose  of  redeveloping 
a  brownfields  area,  including  the  Site, 
as  a  light  industrial/commercial  zone. 
The  Site  is  on  the  National  Priorities 
List.  The  construction  of  a  Remedial 
Action,  implemented  pursuant  to  an 
August  27, 1993  consent  decree  between 
the  United  States  and  a  number  of 
Potentially  Responsible  Parties,  has 
been  completed.  No  further  U.S.  EPA 
response  actions  are  contemplated  at 
this  time,  other  than  any  future 
remaining  activities  that  may  be 
required  under  the  August  27, 1993 
consent  decree. 

DATES:  Comments  on  the  proposed 
Agreement  must  be  received  by  EPA  on 
or  before  October  26, 1998. 
ADDRESSES:  A  copy  of  the  proposed 
Agreement  is  available  for  review  at 
U.S.  EPA,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Please  contact  Mr.  Kevin  C.  Chow  at 
(312)  353-6181,  prior  to  visiting  the 
Region  5  office. 

Comments  on  the  proposed 
Agreement  should  be  addressed  to 
Kevin  C.  Chow,  Office  of  Regional 
Counsel.  U.S.  EPA,  Region  5,  77  West 
Jackson  Boulevard  (Mail  Code  C-14J), 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Kevin  C.  Chow  at  (312)  353-6181.  of  the 
U.S.  EPA.  Region  5  Office  of  Regional 
Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  notice,  is 
open  for  comments  on  the  proposed 
Agreement  pursuant  to  section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i).  Comments 
should  be  sent  to  the  addressee 
identified  in  this  document. 
Wendy  L.  Carney. 

Acting  Director,  Superfund  Division,  Region 
5. 
[FR  Doc.  98-25626  Filed  9-24-98;  8:45  am] 

BILUNG  CODE  6560-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  submitted  to  0MB  for 
Review  and  Approval 

September  14, 1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s],  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  cbntrol 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  t)efore  October  26, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Commimications.  Room 


234, 1919  M  St..  N.W.,  Washington.  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0667. 

Title:  Section  76.630,  Compatibility 
with  Consumer  Electronics  Equipment. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  11,000. 

Estimated  Time  Per  Response:  1-3 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  11,160  hours. 

Cost  to  Respondents:  $19,300  ($960 
filing  fee/request;  stationery  and  postage 
costs). 

Needs  and  Uses:  Section  76.630  (a) 
states  that  cable  system  operators  shall 
not  scramble  or  otherwise  encrypt 
signals  carried  on  the  basic  service  tier, 
though  operators  may  file  requests  for 
waivers  of  this  prohibition  with  the 
Commission.  When  filing  requests  for    • 
waivers  of  this  prohibition,  operators 
must  notify  subscribers  by  mail  of 
waiver  requests.  Section  76.630(c)  states 
that  cable  system  operators  that  use 
scrambling,  encryption  or  similar 
techniques  shall  o^er  to  supply  each 
subscriber  with  special  equipment  that 
will  enable  the  simultaneous  reception 
of  multiple  signals.  This  offer  of  special 
equipment  must  be  made  to  new 
subscribers  at  the  time  they  subscribe,  to 
all  subscribers  at  least  once  each  year, 
and  to  subscribers  that  make  such 
requests  at  any  time.  Section  76.630(d) 
states  that  cable  system  operators  shall 
provide  a  consumer  education  program 
on  compatibility  matters  to  their 
subscribers  in  writing.  The  information 
shall  be  provided  to  subscribers  at  the 
time  that  they  first  subscribe  and  at  least 
once  a  year  thereafter,  and  may  be 
included  in  one  of  the  cable  system's 
regular  subscriber  billings.  The 
Commission  has  set  forth  these 
disclosure  requirements  for  consumer 
protection  purposes,  to  inform 
subscribers  of  compatibility  matters, 
and  notify  subscribers  of  cable 
operators'  requests  to  waive  the 
prohibition  on  signal  encryption. 

OMB  Approval  Number:  3060-XXXX. 

Title:  Commercial  Availability  of 
Navigation  Devices. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 


Number  of  Respondents:  200. 

Estimated  Time  Per  Response:  10 
minutes  to  40  hours. 

Frequency  of  Response:  Semi-annual 
and  on  occasion  reporting  requirements; 
Third  party  disclosiu^. 

Total  Annual  Burden  to  Respondents: 
3,266  hours. 

Total  Annual  Cost  to  Respondents: 
$29,632. 

Needs  and  Uses:  The  disclosure 
requirements  set  forth  in  this 
proceeding  will  ensure  that  consumers 
can  make  informed  decisions  about  the 
purchase  and  proper  installation  of 
navigation  devices.  The  Section  76.1207 
petition  process  will  give  providers  of 
multichannel  video  programming  and 
equipment  providers  a  forum  in  which 
to  request  relief  from  regiilations 
adopted  under  this  part  for  a  limited 
time,  provided  that  there  is  an 
appropriate  showing  that  such  a  waiver 
is  necessary  to  assist  the  development  or 
introduction  of  a  new  or  improved 
multichannel  video  programming  or 
other  service  offered  over  multichannel 
video  programming  systems, 
technology,  or  products.  The  Section 
76.1208  petition  process  allows 
interested  parties  to  petition  the 
Commission  to  provide  for  a  sunset  of 
navigation  devices  regulations.  The 
semiannual  reports  will  be  used  by  the 
Commission  to  monitor  the  progress  of 
key  industry  entities  of  their  efforts  to 
assure  the  commercial  availability  of 
navigation  devices. 

Federal  Communications  Conmiission. 
William  F.  Caton, 

Deputy  Secretary.      

[FR  Doc.  98-25679  Filed  9-24-98;  8:45  am] 

BILLING  CODE  tT^2-0^-U 


FEDERAL  COMMUNICATIONS 
COMMISSION^  - 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

September  17, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
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does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conmiission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  26, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  pwriod  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications,  Room 
234. 1919  M  St..  N.W.,  Washington.  DC 
20554  or  via  internet  to  lesmithOfoc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmithSfccgov. 

SUPPLBOrTARY  mFOflMATION: 

0MB  Apprvva]  Number.  3060-XXXX. 

Title:  Application  for  Assignment  of  a 
Multipoint  Distribution  Service 
Authorizaticm. 

Fonn  Number  FCC  305. 

Type  of  Review.  New  collectian. 

Respondents:  Business  and  other  for- 
profit  entities,  and  Not-for-profit 
institutions. 

Number  (^Respondents:  160. 

Estimatea  Time  Per  Response:  5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  800  hours. 

Cost  to  Respondents:  $1,610,000. 

Need!s  and  Uses:  The  FCC  has 
developed  a  new  FCC  Form  305 
application  fcmn  which  streamlines  the 
application  process  for  assignment  of  a 
Multipoint  Distribution  Service  (MDS) 
authorization.  This  new  form  will 
replace  the  FCC  Form  702  (OMB  Control 
No.  3060-0068)  for  faciUties  governed 
by  47  CFR  Part  21.  The  new  FCC  Form 
305  will  collect  only  the  information 
required  to  evaliute  a  proposed 
assignee's  qualifications  to  become  a 
Coimnissian  MDS  licensee.  This  new 
fiorm  has  been  developed  to 
accommodate  the  electronic  filing  of  an 
assignment  of  authorization  for  MDS 
applicants.  The  data  are  used  by  FCC 
staff  to  determine  if  the  applicant  is 


qualified  to  become  a  licensee  or 
permittee  and  to  carry  out  the  statutory 
provisions  of  Section  310  (d)  of  the 
Communications  Act  of  1934.  as 
amended. 

OMB  Approval  Number  3060-XXXX. 

Title:  AppUcation  for  Transfer  of 
Control  of  a  Multipoint  Distribution 
Service  Authorization. 

Form  Number  FCC  306. 

Type  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities,  and  Not-for-profit 
institutions. 

Number  of  Respondents:  20. 

Estimatea  Time  Per  Response:  5.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requiremmts. 

Total  Annual  Burden:  110  hours. 

Cost  to  Respondents:  $211,190. 

Needs  and  Uses:  The  Commission  has 
developed  a  new  FCC  Form  306 
application  which  streamlines  the 
application  process  for  transfer  of 
control  of  a  Multipoint  Distribution 
Service  (MDS)  authorization.  This  new 
form  will  replace  the  FCC  Form  704 
(OMB  Control  No.  306(M)048)  for 
facilities  governed  by  47  CFR  Part  21. 
Hie  new  FCC  Form  306  will  collect  only 
the  information  required  to  evaluate  a 
proposed  transferee's  qualifications  to 
beccxne  a  Commissi(Hi  MDS  licensee. 
This  new  farm  has  been  developed  to 
accommodate  electronic  filing  of  a 
transisr  of  ctmtrol  of  an  authoization 
for  MDS  appUcants. 

FOC  Fc»m  306  is  to  be  used  to  apply 
for  authority  to  transfer  amtrol  oi  an 
MDS  autborizatiafn  pursuant  to  47  CFR 
21.11. 21.38.  and  21.39.  The  data  are 
used  by  FCC  staff  in  deteEminiBg  if  the 
applicant  is  qualified  to  becnne  a 
Qnmnission  licensee  or  pennittee  and 
to  carry  out  the  statutory  provisioDS  of 
Section  310  (d)  of  the  Ccnununicatirau 
Act  of  1934,  as  amended. 

Fsderal  Conununicatioiu  Comnissirai. 
WiKaH  F.  CatM. 
Deputy  Secretary. 

[PR  Doc.  90-25680  Filed  9-24-98;  8:45  am) 
I  COOK  •ns-tMi 


FEDERAL  COMMUNICATIONS 


Renewing  of  Charter  of  llw  NeMfOffc 
ReBaMHty^and  Inlwoperibimy  Council 
■ntf'Noliceof  liMlinQ 

Septembsr  18, 1908. 

AOBICY:  Federal  Communications 

Commission. 

ACnON:  Notice  of  public  meeting. 


;  The  Charter  of  the  Network 
Reliability  and  hiteroperability  Council 


was  renewed  on  January  6, 1998. 
Amendments  to  that  Charter  will  be 
forthcoming,  and  in  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  a  meeting 
of  the  Network  Reliability  and 
Interoperability  Council  ("Council"), 
which  will  be  held  at  the  Federal 
Communications  Commission  in 
Washington.  D.C. 

DATES:  October  14. 1998  at  9:30—1:30 
a.m. 

ADDRESSES:  Federal  Communications 
Commission,  Room  856, 1919  M  Street. 
N.W.,  Washington,  D.C.  20554. 
FOR  ADDmONAL  INFORMATION  CONTACT: 
Marsha  MacBride,  Director  of  the  FCC 
Year  2000  Task  Force  and  Designated 
Federal  Officer  of  the  Council,  2000  M 
Street,  N.W.,  Suite  290.  Washington. 
D.C.  20554;  telephone  (202)  418-^18- 
2379. 

SUPKEMBITARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experta  from 
academic,  consmner  and  other 
organizatifms  to  exjrfore  and 
recommend  measures  thM  would 
enhance  network  reliability. 

llie  agenda  fcff  the  meeting  is  as 
follows:  the  Council  will  determine  how 
best  to  proceed  with  ita  tasks  under  ita 
amended  charter. 

Members  of  the  general  public  may 
ottoid  the  meetiBg.  The  Federal 
Communications  Commissian  «nll 
attempt  to  acconomodate  as  many 
people  as  pos8S>le.  However, 
admittance  will  be  limited  to -die  seating 
availi^le.  The  poblic  wmy  svbiait 
written  commento  to^ie  Coimdl's 
designated  Federal  C^cer  before  the 
meeting. 

Federal  Cmununicatioos  Commiaioa. 
WBUaaF-CalMi. 
Deputy  Secretary. 

(FR  Doc  98-25678  nied  »-24-06;  8:45  am] 
■LUNO  COK  sni-eMi 


FEDERAL  DEPOSTTINSURANCE 
CORPORATION 

Sunshino  Act  Heeling 

Pursuant  to  die  proviaims  of  the 
"Govnmmoat  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is-her^y  given  that 
the  Federal  Deposit  insuiance 
Corporation's  Board  (d  Directors  will 
meet  in  open  session  at  2:30  p.m.  on 
Tuesday,  September  29, 1998.  to 
consider  the  following  matters: 


Dated:  Sej 
Federal  Dep 
Robert  E.  Fe 
Executive  St 
(FR  Doc.  98- 

BiLUNQ  COO€ 


AGENCY:  Fe 
Managemei 
action:  Noi 
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Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors'  meetings. 

Reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Final 
Statement  of  Policy  for  Section  19  of  the 
Federal  Deposit  Insurance  Act. 

Memorandimi  and  resolution  re: 
Amendments  to  Part  362 — Activities 
and  Investments  of  Insured  State  Banks; 
Part  303 — AppUcations,  Requests, 
Submittals,  Delegations  of  Authority, 
and  Notices  Required  to  be  Filed  by 
Statute  or  Regulation;  and  Section 
337.4 — Securities  Activities  of 
Subsidiaries  of  Insured  State  Banks: 
Bank  Transactions  with  Afiihated 
Securities  Companies. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  farther  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  September  22, 1998.    . 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  98-25854  Filed  9-23-98;  2:02  pm] 

BiLUNQ  CODE  •714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1244-DR] 

New  York;  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of  New 

York.  (FEMA-1244-DR).  dated 

September  11, 1998.  and  related 

determinations. 

EFFECTIVE  DATE:  September  17. 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  11. 1998. 

Orleans  County  for  Categories  A  and  B 
under  the  Public  Assistance  program. 

Onondaga  County  for  Categories  C  through 
G  under  the  Public  Assistance  program 
(already  designated  for  Categories  A  and  B 
and  Individual  Assistance). 

Cayuga,  Monroe,  Fulton,  and  Oneida 
Counties  for  Individual.Assistance  (already 
designated  for  Categories  A  and  B  under  the 
Public  Assistance  program). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Niunbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  98-25714  Filed  »-24-98;  8:45  am) 

BILUNO  CODE  STIS-M-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIMA-1244-DR] 

New  York;  Amendment  No.  2  to  Notice 
Of  a  Major  Disaster  Declaration 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York.  (FEMA-1244-DR).  dated 
September  1 1 , 1 998 ,  and  related 
determinations. 

EFFECTIVE  DATE:  September  14,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include 
Individual  Assistance  in  those  areas 
determined  to  have  been  adversely 


affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
deciftration  of  September  11, 1998. 

Herkimer  and  Ontario  for  Categories  A  and 
B  (debris  removal  and  emergency  protective 
measures)  under  the  Public  Assistance 
program. 

Herkimer,  Madison,  Onondaga,  and  Wayne 
Counties  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conununity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  98-25715  Filed  9-24-98;  8:45  am] 

BIUMQ  OOOE  S71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1244-OR] 

New  York;  Major  Disaster  and  Related 
Detenninations  

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  York 
(FEMA-1244-DR).  dated  September  11, 
1998.  and  related  determinations. 
EFFECTIVE  DATE:  September  11. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLBMBn-ARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  11, 1998,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  from  severe  storms  and  high  winds 
on  September  7. 1998,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emei;gency- Assistance 
Act,  P.L  93-288,  as  amended  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  New  York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
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available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Categories  A 
and  B  (debris  removal  and  emergency 
protective  measures)  under  the  Public 
Assistance  program,  and  Hazard  Mitigation 
in  the  designated  areas,  and  any  other  forms 
of  assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Marianne  C.  Jackson  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Categories  A  and  B  (debris  removal  and 
emergency  protective  measures)  for  the 
counties  of  Cayuga,  Fulton,  Madison,  and 
Onondaga. 

All  counties  within  the  State  of  New  York 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt. 
Director. 
IFR  Doc.  98-25716  Filed  9-24-98;  8:45  am) 

BIUJNQ  COOC  «7t*-02-« 


FEDERAL  MARITIME  COMMISSION 

Fact  Finding  Investigation  No.  23— 
Ocean  Common  Carrier  Practices  in 
the  Transpacific  Trades;  Order  of 
Investigation 

Pursuant  to  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  1701  etseq.  ("Act"),  the 
Federal  Maritime  Commission 
("Commission")  is  responsible  for 
administering  a  nondiscriminatory 
regulatory  process  for  the  common 
carriage  of  goods  by  water  in  the  foreign 
commerce  of  the  United  States.  Section 
10  of  the  Act  contains  specific 
prohibitions  again:;t  conduct  which 


would  conflict  with  this  system  of 
common  carriage. 

During  the  past  few  weeks,  the 
Commission  has  received  information 
and  allegations  that  ocean  common 
carriers  in  the  eastbound  Transpacific 
trades  have  engaged  in  activities  that 
may  be  inconsistent  with  their 
obligations  as  common  carriers,  and  that 
may  be  in  violation  of  certain  section  10 
prohibitions.  The  activities  are  said  to 
include  various  forms  of  refusals  of 
space  for  cargo  unless  the  shipper  agrees 
to  significantly  increase  rates  or  charges, 
and/or  the  imposition  of  novel  charges 
such  as  an  "Additional  Space  Protection 
Surcharge"  or  "Container  Repositioning 
Cheu^e."  Ocean  carriers  engaged  in  this 
activity  appear  to  include  conference 
lines  as  well  as  independents,  and  may 
include  carrier  actions  taken 
individually  or  collectively.  There  are 
some  indications  that  these  activities  are 
targeted  solely  toward  small  and 
medium  sized  shippers  and  non-vessel- 
operating  common  carriers.  Large,- 
"champion"  accounts  are  said  to  be 
exempt  from  these  pressures  to  pay 
additional  or  increased  charges  to  obtain 
bookings. 

The  current  situation  in  the  inbound 
Transpacific  trades  is  reported  to  be  one 
of  excess  cargo  and  insufficient  vessel 
space.  The  primary  causes  of  this 
situation  are  said  to  be  weak  Asian 
economies,  a  strong  U.S.  dollar,  and  the 
holiday  cargo  surge.  Exacerbating  this 
inbound  surplus  of  cargo  is  a  significant 
decline  in  westbound  shipments, 
causing  an  imbalance  in  cetrgo  and  in 
the  need  for  carrier  equipment. 
Nevertheless,  ocean  common  carriers 
operating  in  U.S.  trades  have  an 
obligation  to  treat  shippers  in  a  fair  and 
non-discriminatory  manner  in  the 
acceptance,  handling  and  carriage  of 
cargo.  If  there  is  insufficient  space  for 
the  amount  of  cargo  tendered,  carriers 
may  not  refuse  to  accept  cargo  or 
bookings  because  of  the  level  of  revenue 
to  be  achieved  by  the  particular 
shipment. 

In  Banana  Distributors.  Inc.  v.  Grace 
Une,  5  FMB  615,  620  (1959).  the 
Commission  was  faced  with  a  situation 
in  which  the  amount  of  cargo  exceeded 
the  carrier's  available  space.  The 
Commission  found  that:  "Where  the 
demand  for  space  exceeds  the  supply, 
the  law  is  clear:  a  common  carrier  must 
equitably  prorate  its  available  space 
among  shippers.  Penna.  R.R.  Co.  v. 
Puritan  Coal  Co.,  237  U.S.  121  (1915); 
Patrick  Lumber  Co.  v.  Calmar  S.S.  Coq)., 
2  U.S.M.C.  494  (1941)."  Id.  at  625. 
While  that  decision  was  rendered  under 
the  Shipping  Act,  1916.  nothing 
contained  in  the  1984  Act,  or  in 
subsequent  case  law,  would  appear  to 


alter  this  obligation  of  common  carriers 
subject  to  regulation  by  the  Commission 
to  "equitably  prorate"  available  space. 

In  view  of  these  allegations  ana 
information,  the  Commission  has 
determined  to  commence  this 
nonadjudicatory  investigation  to  gather 
facts  related  to  recent  practices  by  ocean 
common  carriers  in  the  transpacific 
trades.  Specifically,  the  Investigative 
Officer  named  herein  is  to  develop  a 
record  on  various  practices  allegedly 
engaged  in  by  ocean  common  carriers  in 
recent  weeks,  either  individually  or 
collectively,  to  obtain,  or  attempt  to 
obtain,  higher  rates  or  charges  for 
carrying  cargo  in  the  inbound  trades 
fi'om  the  Far^st  to  the  United  States, 
including: 

1.  Demands  for  rates  other  than  those 
set  forth  in  applicable  tariffs  or  service 
contracts; 

2.  Refusals  to  accept  cargo  or  provide 
service  absent  payment  of  higher  rates; 

3.  Demands  for  renegotiation  or 
amendment  of  service  contracts  under 
threat  of  non-acceptance  of  cargo; 

4.  Improper  termination  of  service 
contracts  and  application  of  higher  tariff 
rates; 

5.  Acceptance  of  low  rated  cargo  as 
misdescribed  higher  rated  cargo; 

6.  "Volimtary"  rate  increases; 

7.  Unlawful  preference  or 
discrimination  by  exempting  large  — -^ 
shippers  or  "champion  accounts"  from 
rate  increases  or  service  refusals; 

8.  The  imposition  of  unreasonable 
increases  in  rates  or  charges;  and 

9.  Other,  similar,  practices  which  may 
be  violative  of  the  Act  or  Commission 
regulations. 

The  Investigative  Officer  is  to  report 
to  the  Commission  within  the  time 
specified  herein,  with  recommendations 
for  any  further  Commission  action, 
including  any  formal  adjudicatory, 
injimctive  or  rulemaking  proceedings, 
warranted  by  the  factual  record 
developed  in  this  proceeding. 

Interested  persons  are  invited  and 
encouraged  to  contact  the  Investigative 
Officer  named  herein,  at  (202)  523-5721 
(Phone)  or  (202)  523-0298  (Fax),  should 
they  wish  to  provide  testimony  or 
evidence,  or  to  contribute  in  any  other 
manner  to  the  development  of  a 
complete  factual  record  in  this 
proceeding. 

Therefore  it  is  ordered,  That  pursuant 
to  sections  6, 10, 11, 12  and  15  of  the 
Shipping  Act  of  1984.  46  U.S.C.  app. 
1705. 1709, 1710,  1711  and  1714, and 
Part  502,  Subpart  R  of  Title  46  of  the 
Code  of  Federal  Regulations,  46  CFR 
502.281,  et  seq.,  a  nonadjudicatory 
investigation  is  hereby  instituted  into 
practices  of  ocean  common  carriers  in 
the  Transpacific  trades,  to  develop  the 
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issues  set  forth  above  and  to  provide  a 
basis  for  any  subsequent  regulatory, 
adjudicatory  or  injunctive  action  by  the 
Commission. 

It  is  further  ordered.  That  the 
Investigative  OfHcer  shall  be 
Commissioner  D.  J.H.  Won  of  the 
Commission.  The  Investigative  Officer 
shall  be  assisted  by  staff  members  as 
may  be  assigned  by  the  Commission's 
Managing  Director  and  shall  have  full 
authority  to  hold  public  or  non-public 
sessions,  to  resort  to  all  compulsory 
process  authorized  by  law  (including 
the  issuance  of  subpoenas  ad 
testificandum  and  duces  tecum),  to 
administer  oaths,  to  require  reports,  and 
to  perform  such  other  duties  as  may  be 
necessary  in  accordance  with  the  laws 
of  the  United  States  and  the  regulations 
of  the  Commission; 

It  is  further  ordered.  That  the 
Investigative  Officer  shall  issue  a  report 
of  findings  and  recommendations  no 
later  than  90  days  after  publication  of 
this  Order  in  the  Federal  Register,  and 
interim  reports  if  it  appears  that  more 
immediate  Commission  action  is 
necessary,  such  reports  to  remain 
confidential  unless  and  until  the 
Commission  provides  otherwise; 

It  is  further  ordered,  That  this 
proceeding  shall  be  discontinued  upon 
acceptance  of  the  final  report  of  findings 
and  recommendations  by  the 
Commission,  unless  otherwise  ordered 
by  the  Commission;  and 

It  is  further  ordered,  That  notice  of 
this  Order  be  published  in  the  Federal 
Register. 

By  the  Commission. 
Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  98-25636  Filed  9-24-98;  8:45  am] 

BILUNG  CODE  S730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Safety  and  Occupational  Health  Study 
Section;  NIOSH  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 

Times  and  Dates:  8  a.m. -5:30  p.m., 
October  29, 1998;  8  a.m.-5:30  p.m.,  October 
30. 1998. 


Place:  Holiday  Inn,  5520  Wisconsin  Ave., 
Washington,  DC  20815. 

Status:  Open  8  a.m.-8:30  a.m.  Octot)er  29, 
1998;  Closed  8:30  a.m.-5:30  p.m.  October  29, 
1998;  Closed  8  a.m.-5:30  p.m.  October  30, 
1998. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  cycles  pertaining  to. 
research  issues  in  occupational  safety  and 
health  and  allied  areas.  The  Study  Section 
will  also  consider  grant  applications  received 
in  response  to  the  Institute's  numbered 
solicitations  as  follows: 

Request  for  Application  Numl>er  98030 
entitled,  "Occupational  Radiation  and 
Energy-Related  Health  Research  Grants," 
which  pertains  to  the  following  endeavors: 
(a)  research  to  identify  and  investigate  the 
relationships  between  health  outcomes  and 
occupational  exposure  to  radiation  and  other 
hazardous  agents;  (b)  epidemiological 
methods  research  relevant  to  energy-related 
occupational  health  research;  and  (c) 
research  related  to  assessing  occupational 
exposures.  The  focus  of  the  proposed 
research  should  reflect  the  following  topical 
areas,  emphasizing  field  research:  (1) 
retrosf)ective  exposure  assessment;  (2) 
radiation  measurement  issues;  (3)  non-cancer 
morbidity  and  mortality  outcomes;  (4)  meta- 
analysis and  combined  analysis 
methodologies;  (5)  uncertainty  analysis;  (6) 
effects  of  measurement  error  on  risk 
estimates;  (7)  studies  of  current  workers;  and 
(8)  risk  conununication  and  worker  outreach. 

Request  for  Application  Number  98056 
entitled,  "Mining  Occupational  Safety  and 
Health  Research  Grants,"  which  p>ertains  to 
the  following  endeavors:  (a)  research  to 
develop  knowledge  that  can  be  used  to 
prevent  occupational  diseases  and  injuries  to 
miners;  (b)  hypothesis-testing  research  to 
identify  and  quantify  occupational  health 
and  safety  hazards  to  miners;  (c)  methods 
and  technology  development  to  measure  and 
control  mining  related  safety  hazards;  and  (d) 
strategies  to  translate  research  findings  so 
that  they  might  be  applied  to  solve  health 
and  safety  problems  in  mines.  The  focus  of 
the  proposed  grants  should  emphasize 
research  in  the  following  topical  areas,  which 
are  in  priority  order:  (1)  hearing  loss 
prevention;  (2)  mining  injury  prevention;  (3) 
dust  and  toxic  substance  control;  (4)  social 
and  economic  consequences  of  mining 
illness  and  injury;  and  (5)  surveillance. 

It  is  the  intent  of  NIOSH  to  support  broad- 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  which  will  lead  to 
improved  understanding  and  appreciation  for 
the  magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  tO  support  more  focused 
research  projectis  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness:  It  is 
anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  To  Be  Discussed:  The  meeting  will 
convene  in  open  session  from  8-8:30  a.m.  on 
October  29, 1998,  to  address  matters  related 
to  the  conduct  of  Study  Section  business. 


The  remainder  of  the  meeting  will  proceed  in 
closed  session.  The  purpose  of  the  closed 
sessions  is  for  the  Safety  and  Occupational 
Health  Study  Section  to  consider  safefy  and 
occupational  health  related  grant 
applications.  These  f>ortions  of  the  meeting 
will  be  closed  to  the  public  in  accordance 
with  provisions  set  forth  in  section  552(c)(4) 
and  (6)  title  5  U.S.C.,  and  the  Determination 
of  the  Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Con  tact  Person  for  More  Information : 
Pervis  C.  Major,  Ph.D.,  Scientific  Review 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  Office  of 
the  Director,  NIOSH.  1095  Willowdale  Road, 
Morgantown,  West  Virginia  26505. 
Telephone  304/285-5979. 

Dated:  September  18, 1998. 
Carolyn  J.  RiineU. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Pievention  (CEiC). 
[FR  Doc.  98-25670  Filed  9-24-98;  8:45  am] 

BtLUNQ  COOE  41t»-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98N-0335] 

Agency  Information  Collection 
Activities;  SukMnission  for  OMB 
Review;  Comment  Request;  Good 
Laboratory  Practices  (GLP) 
Regulations  for  Nonclinical  Studies 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  wrritten  comments  on  the 
collection  of  information  by  October  26, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
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PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  0MB  for 
review  and  clearance. 

Good  Laboratory  Practices  (GLP) 
Regulations  for  Nonclinical  Studies,  21 
CFR  Part  58— (0MB  Control  Number 
0910-0119 — Extension) 

Sections  409.  505.  512.  and  515  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348.  355.  360b.  and 
360e)  and  related  statutes  require 
manufacturers  of  food  additives,  human 
drugs  and  biological  products,  animal 
drugs,  and  medical  devices  to 
demonstrate  the  safety  and  utility  of 
their  product  by  submitting  applications 
to  FDA  for  research  or  marketing 
permits.  Such  applications  contain, 
among  other  important  items,  full' 
reports  of  all  studies  done  to 
demonstrate  product  safety  in  man  and/ 
or  other  animals.  In  order  to  ensure 
adequate  quality  control  for  these 
studies  and  to  provide  an  adequate 
degree  of  consumer  protection,  the 
agency  issued  the  GLP  regulations.  The 
regulations  specify  minimum  standards 
for  the  proper  conduct  of  safety  testing 
and  contain  sections  on  facilities, 
personnel,  equipment,  standard 
operating  procedures  (SOP's).  test  and 


control  articles,  quality  assurance, 
protocol  and  conduct  of  a  safety  study, 
records  and  reports,  and  laboratory 
disqualification. 

The  GLP  regulations  contain 
requirements  for  the  reporting  of  the 
results  of  quality  assurance  unit 
inspections,  test  and  control  article 
characterization,  testing  of  mixtures  of 
test  and  control  articles  with  carriers, 
and  an  overall  interpretation  of 
nonclinical  laboratory  studies.  The  GLP 
regulations  also  contain  recordkeeping 
requirements  relating  to  the  conduct  of 
safety  studies.  Such  records  include:  (1) 
Personnel  job  descriptions  and 
summaries  of  training  and  experience; 
(2)  master  schedules,  protocols  and 
amendments  thereto,  inspection  reports, 
and  SOP's;  (3)  equipment  inspection, 
maintenance,  calibration,  and  testing 
records;  (4)  documentation  of  feed  and 
water  analyses  and  animal  treatments; 
(5)  test  article  accountability  records; 
and  (6)  study  documentation  and  raw 
data. 

The  information  collected  under  the 
GLP  regulations  is  generally  gathered  by 
testing  facilities  routinely  engaged  in 
conducting  toxicological  studies  and  is 
used  as  part  of  an  application  for  a 
research  or  marketing  permit  that  is 


volimtarily  submitted  to  FDA  by 
persons  desiring  to  market  new 
products.  The  facilities  that  collect  this 
information  are  typically  operated  by 
large  entities,  e.g..  contract  laboratories, 
sponsors  of  FDA-regulated  products, 
universities,  or  Government  agencies. 
Failure  to  include  the  information  in  a 
filing  to  FDA  would  mean  that  agency 
scientific  experts  could  not  make  a  valid 
determination  of  product  safety.  FDA 
receives,  reviews,  and  approves 
hundreds  of  new  product  applications 
each  year  based  on  information 
received.  The  recordkeeping 
requirements  are  necessary  to  document 
the  proper  conduct  of  a  safety  study,  to 
assure  the  quality  and  integrity  of  the 
resulting  final  report,  and  to  provide 
adequate  proof  of  the  safety  of  regulated 
products.  FDA  conducts  on-site  audits 
of  records  and  reports,  during  its 
inspections  of  testing  laboratories,  to 
verify  reliability  of  results  submitted  in 
applications. 

In  the  Federal  Register  of  June  10, 
1998  (63  FR  31786).  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
significant  comments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

58.35(b)(7) 

58.185 

Total  burden  hours 

400 
400 

60.25 
60.25 

24.100 
24,100 

1 
27.65 

24,100 
666,400 
690,500 

I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectton  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

58.29(b) 

400 

20 

8,000 

.21 

1,700 

58.35(b)(1)  to  (b)(6)  and  (c) 

400 

270.76 

108,400 

3.36 

363,900 

58.63(b)  and  (c) 

400 

60 

24,000 

.09 

2,200 

58.81(a)  to  (c) 

400 

301.8 

120.000 

.14 

16,800 

58.90(c)  and  (g) 

400 

62.7 

25,000 

.13 

3,200 

58.105(a)  and  (b) 

400 

5 

2,000 

11.8 

23,600 

58.107(d) 

400 

1 

400 

4.25 

1,700 

58.113(a) 

400 

15.33 

6.132 

6.8 

41.700 

58.120 

400 

15.38 

6,160 

32.7 

201.200 

58.195 

400 

251.5 

100.000 

3.9 

392.400 

Total 

1,048.400 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 
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Dated:  September  17, 1998. 

WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-25641  Filed  9-24-98;  8:45  am] 

WLUNG  CODE  4iae-01-F 


DEPAFrrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
P>ock«tNo.98C-0790] 

EM  Industries,  Inc.;  RHng  of  Color 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  EM  Indiistries,  Inc.,  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  synthetic  iron 
oxide  and  mica  to  color  food  and  to 
provide  for  the  safe  use  of  titanium 
dioxide  to  color  food  at  levels  higher 
than  the  current  limit. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Ay  din  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3076. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l))). 
notice  is  given  that  a  color  additive 


petition  (CAP  8C0262)  has  been  filed  by 
EM  Industries,  Inc..  7  Skyline  Dr., 
Hawthorne,  NY  10532.  The  petition 
proposes  to  amend  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
synthetic  iron  oxide  and  mica  to  color 
food  and  to  provide  for  the  safe  use  of 
titanium  dioxide  to  color  food  at  levels 
higher  than  the  current  limit. 

The  agency  has  determined  under  21 
CFR  25.32(r)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  September  4, 1998. 

Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

{PR  Doc.  98-25638  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  96N-0787] 

Parlce-Davis  Pharmaceutical  Research 
et  al.;  Witlidrawal  of  Approval  of  14 
New  Drug  Applications  and  13 
Abbreviated  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  14  new  drug  applications 
(NDA's)  and  13  abbreviated  new  drug 
applications  (ANDA's).  The  holders  of 
the  applications  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECIIVE  DATE:  September  25, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Olivia  A.  Pritzlaff,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  applications  listed  in  the 
table  in  this  docvunent  have  informed 
FDA  that  these  drug  products  are  no 
longer  marketed  and  have  requested  that 
FDA  withdraw  approval  of  the 
applications.  The  applicants  have  also, 
by  their  request,  waived  their 
opportunity  for  a  hearing. 


Application  No. 

Daig 

Applicant 

NDA  3-402 

Pitressin  Tannate  in  Oil  (Vasopressin  Tannate),  5  Pressor 

Parke-Davis  Pharmaceutical  Research,  2800  Plymouth  Rd., 

Units,  1  milliliter 

Ann  Arbor,  Ml  48105. 

NDA  6-212 

Propylthiouracil  Tablets 

Abbott  Uboratories,  100  Abbott  Park  Rd.,  Abbott  Park.  IL 
60064. 

Hoffmann-LaRoche  Inc.,  340  Kirigsland  St..  Nutiey.  NJ  67110- 
1199. 

Parke-Davis  Pharmaceuticals,  2800  Plymouth  Rd..  Ann  Artxx, 

NDA  10-355 

Oua^an  (dindium  bromide)  Capsules 

NDA  12-184 

Norlutate  (Norethindrone  Acetate)  5-miNigram  (mg)  Tablets 

Ml  48105. 

NDA  12-470 

Akrinol  Cream 

Schering-PkMjgh  Corp.,  2000  Galkjping  Hill  Rd.,  Kenilworth, 
NJ  07033. 

NDA  13-294 

Azo-Qantanol  (sulfa-methoxazole  and  pbenazo-pyridine  hydro- 
chloride) Tablets 

Hoffmann-La  Roche  Inc. 

NDA  16-020 

Symmetrel  (amantadine  hydro-chloride)  Capsules,  100  mg 

Endo  Pharmaceutkals,  Inc.,  500  Endo  Blvd.,  Garden  City,  NY 

11530. 
Zeneca  PhannaceutKals.  a  business  unit  of  Zeneca,  Inc., 

NDA  16-191 

Sorbitrate  (isosorbide  dinitrate)  Sublingual  Tablets,  2.5  and  5 

mg 

1800  Concord  Pike.  P.O.  Box  15437.  Wilmington.  DE 
19850-5437. 

NDA  17-117 

Symmetrel  (amantadine  hydro-chloride)  Capsules 

Endo  Phamiaceuticals,  Inc. 

NDA  17-W>? 

Tylenol  Acetminophen  Extra  Strength  Tablets,  500  mg 

McNeil  Consumer  Products  Co..  7050  Camp  Hill  Rd..  Fort 
Washington.  PA  19034-2299. 

NDA  18-179 

Valrelease  (diazepam)  Capsules 

hkjffman-LaRoche  Inc. 

NDA  50-345 

Cordran  N  Ointment  (flurandrenolide) 

Lilly  Research  Laboratories. 

NDA  50-346 

Cordran  N  Cream  (flurandrenolide) 

Do. 

NDA  50-379 

Sterile  Ophthalmic  Solution  Neo-Hydeltrasd  (neomycin  sul- 

Merck &  Co..  Inc..  P.O.  Box  4.  BLA-20.  West  Point,  PA 

fate-prednisolone  sodium  phosphate  ophthalmic  solution) 

19486. 

ANDA  62-385 

Neomycin  Sulfate  Powder,  USP  (for  compounding  oral  prod- 

Paddock Laboratories.  Inc..  3940  Quebec  Ave.  North,  Min- 

ucts) 

neapolis,  MN  55427. 
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AppKcatJon  No. 


ANDA  62-455 
ANDA  62^56 
ANDA  74-084 

ANDA  74-511 

ANDA  60-025 

ANDA  83-648 

ANDA  85-136 

ANDA  85-137 

ANDA  86-228 

ANDA  86-230 
ANDA  87-797 

ANDA  88-220 


Drug 


Potymyxin  B  SuMate,  USP  (lor  prescription  compounding) 
Badtradn  Powder,  USP  (for  prescription  compounding) 
Diltiazem  Hydrochloride  Tablets  USP.  30  mg  and  60  mg 

SULSTER  (Sulfacetamide  Sodium  and  Prednisolone  Sodium 
PfKjsphate  Ophthalmic  Solution,  10%/eq.  0.23%  phosphate) 

Sulf-10  (Sulfacetamide  Sodium  Ophthalmic  Solution,  USP) 
10% 

Meprotabs  (Meprobamate  Tablets  USP,  400  mg) 

Methocarbamol  Tablets  USP  (750  mg) 

Methocarbamaol  Tablets  USP  (500  mg) 

Nitroglycerin  Extended-release  Capsules  (2.5  mg) 

Nitroglyoerin  Extended-release  Capsules  (6.5  mg) 
Triamcinolone  Acetonide  Cream  USP,  0.025% 

Nitroglycerin  Extended-release  Capsules  (9  mg) 


Applicant 


Do. 
Do. 
Novopharm  N.C.,  Inc..  agent  for  Novopharm  Ltd.,  4700 

Novophami  Blvd.,  Wilson,  NC  27893. 
Taylor  Pharmaceuticals  (an  Akom  Co.),  150  South  Wyckles 

Rd.,  P.O.  Box  1220,  Decatur,  IL  62525-1220. 
Ciba  Vision.  11460  Johns  Creek  Pkwy.,  Duluth,  GA  30097- 

1556. 
Wallace  Laboratories,  Division  of  Carter-Wallace,  Inc.,  Half 

Acre  Rd.,  P.O.  Box  1001,  Cranberry,  NJ  08512-0181. 
Forest  Laboratories,  Inc.,  909  Third  Ave.,  New  Yori<,  NY 

10022-4731. 
Inwood  Laboratories,  Inc.,  909  Third  Ave.,  New  Yoric,  NY 

10022-4731. 
Geneva  Pharmaceutk^als,  Inc.,  2655  West  Midway  Blvd.,  P.O. 

Box  446,  Broomfieki,  CO  80038-t0446. 
Do. 
Alpharma  USPD,  Inc.,  333  Cassell  Dr.,  suite  3500,  Baltimore, 

MD  21224. 
Geneva  Pharmaceuticals,  Inc. 


Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
{21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  applications  listed 
in  the  table  in  this  document,  and  all 
amendments  and  supplements  thereto, 
is  hereby  withdrawn,  effective 
September  25, 1998. 

Dated:  September  14. 1998. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 

Research. 

(PR  Doc.  98-25713  Filed  9-24-98;  8:45  am] 

BIUJNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0503] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  New  Animal  Drug 
Application  (NADA),  Form  FDA  356  V, 
21  CFR  Part  514 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"New  Animal  Drug  Application 
(NADA),  Form  FDA  356  V.  21  CFR  Part 
514"  has  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 


FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  9, 1998  (63  FR 
31505),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  0MB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  hot 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  currently 
valid  0MB  control  number.  OMB  has 
now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0032.  The 
approval  expires  on  July  31,  2001. 

Dated:  September  17, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-25642  Filed  9-24-98;  8:45  am] 

BILLING  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 


35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosiu*  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Water  Soluble  Drugs  and  Methods  of 
Preparing  Same 

DK  Ho  et  al.  (SAIC/NCI) 

Serial  No.  60/093,284  filed  17  Jul  98 

Licensing  Contact:  Girish  Barua,  301/ 

496-7056,  ext.  263 

Many  potential  drugs  of  cancer 
chemotherapy  intended  for  parenteral 
administration  have  been  abandoned 
because  the  active  ingredient  is  slightly 
soluble  or  water-insoluble.  Various 
methods  have  been  developed  to  allow 
these  drugs  to  be  dissolved  in  water; 
however,  these  methods  can  be  complex 
and  have  negative  impacts  resulting 
from  the  use  of  cdsolvents  and 
complexing  agents.  The  present 
invention  addresses  these  problems  by 
providing  a  method  of  producing  water- 
soluble  analogues  of  water-insoluble 
drugs  through  derivatization  and 
conjugation  with  a  polar  moiety  via  a 
thiol  ether  bond  with  a 
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heterobifiuictional  linking  molecule.  In 
particular  this  invention  provides  a 
water-soluble  analogue  of  the  antitumor 
drug,  geldanamycin.  The  analogue  is 
expected  to  exhibit  superior  solubility 
imder  physiological  conditions  due  to 
the  unique  configuration  and  thus 
permits  the  use  of  water-insoluble 
parent  compounds. 

Human  and  Rat  gb2  GABAGb 
Receptors 

J  Clark,  T  Bonner  (NIMH) 

Serial  No.  60/087,274  filed  29  May  98 

Licensing  Contact:  Charles  Maynturd, 

301/496-7735,  ext.  243 

Disruption  of  GABAergic 
neurotransmission  has  been  implicated 
in  a  number  of  neurological  and 
psychiatric  disorders.  GABAergic 
neurotransmission  is  mediated  by  two 
very  difiierent  types  of  GABA  receptors, 
the  ligand-gated  ion  channels  or  GABAa 
receptors,  and  the  seven  transmembrane 
domain  G  protein-coupled  GABAb 
receptors.  GABAb  receptors  have  been 
shown  to  modulate  adenylyl  cyclase 
and  phosphoinositide  hydrolysis, 
inhibit  voltage-sensitive  caldiun 
currents,  and  stimiilate  potassium 
ourents  and  phospholipase  Aa.  New 
GABAb  receptor  cDNAs,  designated 
hgb2  and  rgb2  GABAb,  have  been 
isolated  from  both  rat  and  human.  The 
rat  and  human  gb2  receptors  share 
-95%  amino  add  identity  with  each 
other  and  27%  identity  with  the  gbl. 

Therapeutic  Blockage  of  ICER 
Synthesis  To  Prevent  ICER-Mediated 
Inhibition  of  Immune  Cell  Activity 

PA  Cohen,  J  Bodor,  D  Weng,  GK  Koski, 

BJ  Czemiecki  (NQ) 
Serial  No.  60/076,293  filed  27  Feb  98 

Licensing 
Contact:  Girish  Barua,  301/496-7056 

ext.  263 

This  invention  relates  to  the  use  of 
antisense  to  the  ICER  (Inducible  cAMP 
Early  Repressor)  to  protect  cells  of  the 
immune  system  against  ICER 
suppression  by  tumors  and  infectious 
pathogens. 

Normal  functioning  of  the  host's 
immune  cells  encompasses  the 
recognition  and  destruction  of  cancer 
cells  and  infectious  pathogens.  Such 
immunologic  activities  are  critically 
dependent  upon  local  antigen- 
presenting  cell  (APC)  function  and  T  . 
cell  restimulation.  It  is  apparent, 
however,  that  tumors  and  infectious 
pathogens  can  escape  recognition  and 
rejection  through  local  inhibition  of 
APC  and  l)miphocyte  function,  through 
diverse  mechanisms  including 
prostaglandin  secretion.  It  has  recently 
been  discovered  that  sustained 


inhibition  of  APC  and  lymphocyte 
function  is  inducible  with  cAMP 
activating  stimuli  in  tandem  with  other 
coordinate  stimuli,  resulting  in 
sustained  intracellular  expression  of  the 
inhibitory  nudear  regulatory  molecule 
ICER  (Indudble  cAMP  Early  Repressor). 

The  present  invention  potentially 
prevents  inhibitory  effects  of  tumors 
and  infectious  pathogens  on  APC  and 
lymphocyte  function  by  utilizing  ICER 
antisense  to  block  ICER  synthesis  in 
cells  of  the  immune  system.  The  goal  of 
such  treatment  is  to  prevent  ICER 
synthesis  in  Ijmiphocytes  and  APC 
responding  to  inhibitory  stimuli 
secreted  or  induced  by  timiors  and 
infectious  pathogens,  thereby  rendering 
the  immune  system  less  vulnerable  to 
ICER-mediated  immunosuppression. 

Signal  Transduction  Inhibitors  of 
Allergic  Reactions 

B  Vonakis,  H  Metzger,  H  Chen  (NIAMS) 
Serial  No.  09/020,116  filed  06  Feb  98 
Licensing  Contact:  Kai  Chen,  301/496- 

7735  ext.  247 

Allergic  reactions  afiiect  nearly  40 
million  persons  in  the  United  States. 
Allergic  reactions  are  due  to  a 
sequential  interaction  beginning  with 
the  extracellular  aggregation  of  the  high 
affinity  receptor  for  IgE  (FceRI)  followed 
by  intracellular  tyrosine 
phosphorylation  which  initiates  a 
further  cascade  of  events  eventually 
leading  to  histamine  and  cytokine 
release.  The  reaction  is  initiated  by  Lyn 
kinase  which  is  pre-assodated  with  the 
FceRI.  It  was  shown  that  the 
introduction  of  a  unique  portion  of  the 
N-terminal  region  of  Lyn  A  kinase  into 
cells  inhibits  the  receptor  tyrosine 
phosphorylation  in  a  dose  and  time- 
dependent  manner.  Without  receptor 
phosphorylation,  allergic  reactions  can 
not  occur.  The  NIH  is  looking  for  a 
company  to  license  and  independently 
develop  the  technology  or  to  work  in 
collaboration  with  the  NIH  sdentists  via 
a  Cooperative  Research  and 
Development  Agreement  to  further 
research  and  develop  the  allergy 
treatment.  It  is  believed  that  this 
technology  may  ultimately  lead  to  an 
anti-allergy  drug  or  allergy  therapy. 

Method  and  System  for  Identifying 
Acid-Fast  Structures  in  Slide-Mounted 
Biological  Specimens 

AE  Lash,  LA  Liotta  (NQ) 

Serial  No.  60/066.234  filed  20  Nov  97 

Licensing  Contact:  John  Fahner-VihteUc, 

301/496-7735  ext.  270 

The  present  application  describes  a 
system  and  method  for  screening 
subjects  who  are  suspected  of  having  a 
mycobacterial  infection.  After  obtaining 


a  spedmen  of  interest,  a  digitized 
photomicrographic  image  of  a  magnified 
field  of  the  specimen  is  color  filtered  to 
remove  pixels  in  the  red  to  magenta 
range.  The  pixels  are  grouped  and 
analyzed  to  determine  if  they  form  any 
structures  having  an  elongated  shape 
assodated  with  mycobacteria.  Upon 
identification  of  target  organisms,  an 
alarm  sounds  and  the  section  of  interest 
is  displayed  by  the  system.  Problems 
assodated  with  locating  mycobacteria 
on  a  sUde  and  determining  their 
morphological  appearance,  once  foimd, 
are  virtually  elim^ted  with  this 
invention. 

Resonant  Structure  for  Spatial  and 
Spectral-Spatial  Imaging  of  Free 
Radical  Spin  Probes  Using 
Radiofrequency  Time  Domain  Electron 
Paramagnetic  Resonance  Spectrometry 

N  Devasahayam  et  al.  (NQ) 

Serial  No.  60/047,786  filed  27  May  97; 

PCT/US98/10467  filed  21  May  98 
Licensing  Contad:  John  Fahner-VihteUc, 

301/496-7735  ext.  270 

The  present  application  represents  a 
significant  improvement  in  resonators 
for  use  in  electron  paramagnetic 
resonance  (EPR)  imaging  systems.  This 
apparatus  is  designed  to  deted  time 
domain  EPR  responses  bom  spin  probes 
after  pulsed  exdtation  using 
radiofrequency  irradiatign  in  the  range 
of  6O-40OMHZ.  The  invention  is 
configured  into  an  array  of  numerous 
surface  coils  of  appropriate  diameters 
conneded  in  a  parallel  fashion  with 
suitable  spacing  between  individual 
surface  coils  to  form  a  volume  type 
resonator.  This  technology  provides 
necessary  capabilities  and 
improvements  in  EPR  systems  and 
overcomes  obstacles  associated  with 
implementation  of  EPR  spectroscopy 
diagnostic  imaging. 

Dated:  September  18, 1998. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Officer  of  Technology  Transfer. 
[FR  Doc.  9&-25709  Filed  9-24-98;  8:45  am] 
HLLMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutaa  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Ad,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
F — Manpower  &  Training 

Date:  November  18-20, 1998. 

Tune;  6:30  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel,  950  24th  Street, 
NW.,  Washington,  DC  20037. 

Confocf  Person:  Mary  Bell,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  PHS, 
DHHS,  6130  Executive  Boulevard,  Rockville, 
MD  20892,  (301)  496-7978. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  18, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-25695  Filed  9-24-98;  8:45  am] 

BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Pediatric 
Brain  Tumor  Clinical  Trials  Consortium. 

Date:  November  15-17, 1998. 

Tiine;  7:00  p.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Ray  Bramhall,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Blvd.,  Rockville,  MD  20892,  (301) 
496-3428. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.3%,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  18, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-25696  Filed  9-24-98;  8:45  am] 

MLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Chemoprevention  in  Genetically-Identified 
High-Risk  Groups:  Interactive  Research  and 
Development  Projects  (RFA:  Ca-98-012). 

Date:  November  4-5, 1998. 

Time:  7:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Gerald  G.  Lovinger, 
Scientific  Review  Administrator,  Grants 


Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6130  Executive 
Boulevard/EPN— Room  630D,  Rockville,  MD 
20892-7405,  301/496-7987. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  September  18, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-25697  Filed  9-24-98;  8:45  am] 
BNXMQ  CODE  4140-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  . 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Innovative 
Cancer  Control  Initiative  in  Cancer  Centers. 

Date:  October  20-21, 1998. 

Time:  3:00  pm  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Residence  Inn,  9721 
Washingtonian  Boulevard,  Gaithersburg,  MD 
20878. 

Contact  Person:  Lalita  D.  Palekar,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN-622B,  Rockville, 
MD  20892-7405,  301/496-7575. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
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93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  18, 1998. 
LaVerne  Y.  Stringfield. 
Conunittee  Management  Officer,  NDi. 
(FR  Doc.  98-25698  Filed  9-24-98;  8:45  am] 
BILUNG  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Technology 
Development. 

Date:  November  18-20, 1998. 

rime:  6:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person.-'Wilna  A.  Woods,  Deputy 
Chief,  Special  Review,  Referral  and  Research 
Branch,  Division  of  Extramuiral  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  Rockville,  MD  20852,  (301)  496- 
7903. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated  September  18,^  1998. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer,  NBi. 
(FR  Doc  9fr-25700  Filed  9-24-98;  8:45  am] 
BtUMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Purusant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(b)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Basic 
Behavioral  Research  on  Cancer-Related 
Behaviors. 

Date:  October  27, 1998. 

Time:  8KX)  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20852. 

Contact  Person:  Gerald  G.  Lovinger, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6130  Executive 
Boulevard/EPN— Room  630D,  Rockville,  MD 
20892-7405,  301/496-7987. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Researth;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  18, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NJH. 
(FR  Doc  98-25701  Filed  9-24-98;  8:45  am] 
BIUJNO  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  [wrsonal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  The 
Carotene  and  Retinoi  Efficacy  Trail  (CARET). 

rtate;  October  2, 1998. 

rime:  lOKK)  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  CM.  Kerwin,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN-609,  Rockville, 
MD  20892-7405,  301/496-7421. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  September  18, 1998. 
LaVenie  Y.  Stringfidd, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-25702  Filed  9-24-98;  8:45  am] 
HUJNQ  CODE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  appUcations  and  the 
discussions  could  disclose  confidential 
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trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  NIDR  Special  Grants 
Review  Committee  99-01.  SGRC. 

Date:  October  22-23, 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  Gaithersbuig  Hilton,  Gaitherburg, 
MD  20878. 

Contact  Person:  William  J.  Gartland, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  Research,  National 
Institute  Of  Health,  PHS,  DHHS,  45  Center 
Drive,  Natcher  Bldg.,  Rm.  4AN44F,  Bethesda. 
MD  20892 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  September  21, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  98-25693  Filed  9-24-98;  8:45  am] 
BiLUNQ  COM  414»41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Advisory 
Dental  Research  Council. 

Date:  October  15-16. 1998. 

Open:  October  15. 1998,  8:30  am  to  5:00 
pm. 

Agenda:  General  Business  and  Strategic 
Planning  Discussions  With  Patient-Oriented 
Groups,  Council  Members  and  NIDR  Staff. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Conference  Room  10, 
Building  31C,  Bethesda,  MD  20892. 

Closed:  October  16, 1998,  9:00  am  to  5:00 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Conference  Room  10, 
Building  31C.  Bethesda,  MD  20892. 

Contact  Person:  Dushanka  V.  Kleinman, 
Deputy  Director,  National  Institute  of  Dental 
Research,  National  Institutes  of  Health,  9000 
Rockville  Pike,  31/2C39,  Bethesda,  MD 
20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  September  21. 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-25694  Filed  9-24-98;  8:45  am) 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group,  Biomedical  Research  Review 
Subcommittee. 

Date:  October  30, 1998. 

Time:  8:30  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Ronald  Suddendorf,  PhD, 
Scientific  Review  Administrator,  Extramural 


Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  Suite  409, 6000 
Executive  Boulevard,  Bethesda,  MD  20892, 
301-443-2926. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  September  18, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-25703  Filed  9-24-98;  8:45  am) 
WLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  ZAAl-DD-01. 

Date:  October  30. 1998. 

Time:  3:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Ronald  Suddendorf,  PhD, 
Scientific  Review  Administrator,  Extramural 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  Suite  409, 6000 
Executive  Blvd.  Bethesda.  MD  20892,  301- 
443-2926. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS] 
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Dated:  September  18, 1998. 
LaVerae  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  98-25704  Filed  9-24-98;  8:45  ami 

BILUNG  CODE  4140-01-M  ~~^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individual  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  Health  Services  Review 
Committee— ZAAl-BB-1. 

Date:  October  28, 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Bethesda,  Md  20814. 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Review 
Branch,  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  Suite  409, 6000  Executive 
Boulevard,  Bethesda,  MD  20892,  301-443- 
9787. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  September  18, 1998. 
UVerne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-25705  Filed  9-24-98;  8:45  am] 

BILUNO  CODE  414O-01-4M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  &  Other 
Communication  Disorders;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Date:  October  21-22, 1998. 

rime:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

I^ace:  Latham  Hotel  Georgetown,  3000  M 
Street,  NW,  Washington,  DC  20007. 

Contact  Person:  Melissa  Stick,  PhD,  MPH. 
Scientific  Review  Administrator,  NIH/ 
NIDCD/DEAySRB,  6120  ExecuUve  Boulevard 
(EPS/400],  Bethesda,  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  September  18, 1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-25706  Filed  9-24-98;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Bacteriology  and 
Mycology  Subcommittee  2,  (Dctober  14, 
1998,  8:00  a.m.  to  October  15, 1998;  5:00 
p.m..  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD,  20815  which  was 
published  in  the  Federal  Register  on 
September  15, 1998,  63FR178. 

The  meeting  will  not  be  held  on 
October  15-16, 1998.  The  time  and 
location  are  the  same.  The  meeting  is 
closed  to  the  public. 


Dated:  September  18, 1998. 
LaVeme  Y.  Stringfield,  — 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-25699  Filed  9-24-98;  8:45  am] 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosxu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  Human 
Embryology  and  Development  Subcommittee 
2. 

Date:  October  8-9, 1998. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday,  Inn,  5520  Wisconsin  Ave., 
Chevy  Chase.  MD  20815. 

Contact  Person:  Sherry  L.  Dupere,  PHD, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  5136,  MSC  7840,  Bethesda,  MD  20892, 
(301)  435-1021. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  Cellular 
Biology  and  Physiology  Subcommittee  2. 

ZJafe:  October  14-15, 1998. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday,  Inn.  Bethesda.  MD  20814. 

Contact  Person:  Gerhard  Ehrenspeck,  PHD, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
ROOM  5138,  MSC  7840,  Bethesda,  MD 
20892,  (301)  435-1022,  eup©cu.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  October  15, 1998. 

Time:  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Columbia  Sheraton,  10207 
Wincopin  Qrcle,  Columbia,  MD  21044. 

Contact  Person:  Herman  Teitelbaum,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
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Health,  6701  RoCkledge  Drive,  Room  5190. 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1254. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  18. 1998. 
UVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-25707  Filed  9-24-98;  8:45  am) 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 
National  Institutes  of  Health^ 

Notice  of  Listing  of  Menit)ers  of  the 
National  institutes  of  Health's  Senior 
Executive  Service  Performance  Review 
Board  (PRB) 

The  National  Institutes  of  Health 
(NIH)  announces  the  persons  who  will 
serve  on  the  National  Institutes  of 
Health's  Senior  Executive  Service 
Performance  Review  Board.  This  action 
is  being  taken  in  accordance  with  Title 
5,  U.S.C,  Section  4314(c)(4),  which 
requires  that  members  of  performance 
review  boards  be  appointed  in  a  manner 
to  ensure  consistency,  stability,  and 
objectivity  in  performance  appraisals, 
and  requires  that  notice  of  the 
appointment  of  an  individual  to  serve  as 
a  member  be  published  in  the  Federal 
Register. 

The  following  persons  will  serve  on 
the  NIH  Performance  Review  Board, 
which  oversees  the  evaluation  of 
performance  appraisals  of  NIH  Senior 
Executive  Service  (SES)  members: 
Ruth  L.  Kirschstein,  M.D.,  Chairperson 
Wendy  Baldwin,  Ph.D. 
Henning  Birkedal-Hanseh,  DDS,  Ph.D. 
Marvin  Cassman,  Ph.D. 
Naomi  Churchill,  Esq. 
Stephen  Piece 
William  Fitzsimmons 
Enoch  Cordis,  M.D. 
Michael  Gottesman,  M.D. 


Barry  Hoffer,  M.D..  Ph.D. 
Anthony  L.  Itteilag 
Marvin  Kalt,  Ph.D. 
Yvonne  Maddox,  Ph.D. 

For  further  information  about  the  NIH 
Performance  Review  Board,  contact  the 
Office  of  Human  Resource  Management, 
Division  of  Senior  Systems.  National 
Institutes  of  Health,  Building  31/B3C12, 
Bethesda,  Maryland  20892,  telephone 
(301)  496-1443  (not  a  toll  &ee  number). 

Dated:  September  10. 1998. 
Ruth  L.  Kinclisteiii, 

Deputy  Director,  NIH. 

IFR  Doc.  98-25708  Filed  9-24-98;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4341-N-28] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
imutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  September  25, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  ntmibers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  E)ecember  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-G  (D.D.C.),  HUD  publishes 
a  Notice,  on  a  weekly  basis,  identifying 
unutilized,  underutilized,  excess  and 
surplus  Federal  buildings  and  real 


property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated:  September  17, 1998. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  98-25349  Filed  9-24-98;  8:45  am] 
BILUNO  COOE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Digital  Cartographic  Data  Sets; 
Revised  Prices 

action:  Notice. 

summary:  uses  Restructures  Prices  For 
Digital  Map  Products. 

The  U.S.  Geological  Survey  (USGS) 
has  revised  prices  for  some  digital 
cartographic  data  sets.  Known  as  US 
GeoData,  these  data  sets  include  digital 
elevation  models  (DEM),  digital  line 
graphs  (DLG),  digital  raster  graphics 
(DRG),  land  use  and  land  cover  data 
(LULC),  geographic  names  information 
system  data  (GNIS),  and  black-and- 
white  and  color-infrared  digital 
orthophoto  quarter  quadrangles 
(DOQQ). 

Prices  for  these  products  were  last 
revised  more  than  10  years  ago.  Prices 
have  been  adjusted  to  accurately  reflect 
and  ensure  recovery  of  the  costs 
associated  with  their  reproduction  and 
distribution,  and  are  directly 
proportional  to  file  size.  These  changes 
are  consistent  with  guidance  contained 
in  the  Office  of  Management  and  Budget 
Circular  A-130  which  permits 
government  agencies  to  recover  only 
reproduction  and  distribution  costs 
from  the  sale  of  its  products. 
DATES:  Revised  prices  for  the  US 
GeoData  products  are  shown  in  the  table 
below.  These  prices  will  become 
effective  on  October  1, 1998.  A  $3.50 
handling  fee  applies  to  each  order. 


Product 


DEM 

DLG  

DRG 

LULC  

GNIS 

DOQQ(B/W) 
DOQQ  (CIR)  . 


Price/File 


$1.00 
1.00 
1.00 
1.00 
1.00 
7.50 

15.00 


Base 
charae 
(mede) 


$45.00 
45.00 
45.00 
45.00 
45.00 
45.00 
45.00 


Charge 
(ftp) 


$30.00 
30.00 
30.00 
30.00 
30.00 
30.00 
30.00 
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After  October  1 ,  the  DRG  data  sets 
will  only  be  available  for  purchase  only 
as  individual  primary  series 
quadrangles  (1:24,000-,  1:25,000-, 
l:63,360-scale),  priced  at  $1.00  each.  A 
1-degree  block  set  will  not  longer  be 
ofiered  as  the  standard  distribution 
format.  However,  1-degree  blocks  of 
DRG's  may  still  be  purchased  imder  the 
new  prince  structure  as  a  composite  of 
sixty  four  7.5-minute  files,  two 
l:100,000-scale  files,  and  one  1:250,000- 
scale  file  at  a  cost  of  $112. 

All  US  GeoData  product  order 
received  by  or  postmarked  before 
October  1, 1998,  will  be  subject  to  the 
current  price  structure.  All  US  GeoData 
product  orders  received  after  October  1, 
1998,  will  be  priced  according  to  the 
new  structiue.  Customers  who  place 
orders  between  September  14, 1998,  and 
October  1, 1998,  will  be  allowed  a  grace 
period,  ending  October  31, 1998,  to 
change  their  orders.  The  grace  period  is 
not  available  on  customer  orders  placed 
before  September  14, 1998. 
PONT  OF  CONTACT:  Barron  Bradford  of 
the  National  Mapping  Division's  Office 
of  Data  and  Information  Delivery,  703- 
648-5774  or  by  e-mail  at 
bTbradford@usgs.gov. 

Dated:  September  18. 1998. 
Richard  E.  Witmer, 
Chief,  National  Mapping  Division. 
(FR  Doc.  98-25672  Filed  9-24-98;  8:45  am] 

BHJJNQ  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Public  Comment  Period  on 
Proposed  Agreement  for  Leasing  of 
Colorado  River  Water  and  Norv 
Irrigation  of  Lands  on  Chemehuevi 
Indian  Reservation 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  second  opportunity  for 

public  comment. 

summary:  On  June  22, 1998,  a  notice  of 
opportunity  for  public  comment  was 
published  in  the  Federal  Register 
(Volume  63,  Number  119)  concerning 
the  proposed  agreement  for  leasing  of 
Colorado  River  water  and  non-irrigation 
of  lands  on  the  Chemehuevi 
Reservation.  A  second  comment  period 
was  requested  by  interested  parties  and 
is  being  provided. 

The  Chemehuevi  Indian  Tribe  entered 
into  an  agreement  with  Southeastern 
Nevada  Water  Company,  Inc.,  dated 
January  31, 1998,  for  a  25-year  lease  of 
5,000  acre-feet  per  year  of  the  Tribes's 
Colorado  River  water  entitlement.  The 


agreement  has  been  submitted  to  the 
Secretary  of  the  Interior  with  a  request 
for  the  Secretary's  approval  as  a  lease  of 
Indian  lands  within  the  meaning  of  25 
U.S.C.  415  and  for  approval  under  25 
U.S.C.  81.  As  part  of  the  Secretary's 
review,  the  Bureau  of  Indian  Affairs  has 
determined  it  is  in  the  public  interest  to 
allow  an  opportunity  for  interested 
parties  to  comment  on  the  proposed 
lease. 

DATES:  Any  comments  must  be  received 
by  the  Agency  on  or  before  November 
24, 1998. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  to  the 
Area  Director,  Bureau  of  Indian  Affairs, 
Attention:  Ms.  Cathy  Wilson,  Phoenix 
Area  Office,  P.O.  Box  10,  MS  420, 
Phoenix,  AZ  85004. 
SUPPt-EMENTARY  INFORMATION:  The 
Chemehuevi  Indian  Tribe  is  a  federally 
recognized  Indian  tribe  organized  under 
§  16  of  the  Indian  Reorganization  Act  of 
1934  (25  U.S.C.  §  476).  The  Tribe  is  the 
beneficial  owner  of  the  Chemehuevi 
Indian  Reservation  which  is  located 
entirely  within  San  Bemadino  County, 
California.  On  February  2,  1998.  the 
Chemehuevi  Indian  Tribe  provided  the 
proposed  Agreement  for  the  Leasing  of 
Reservation  Water  and  for  Non- 
Irrigation  of  Reservation  Lands  to  the 
Secretary  of  the  Interior  with  a  request 
for  the  Secretary's  approval.  If  the  lease 
is  approved  by  the  Secretary,  it  will 
become  effective  upon  that  approval 
and  remain  in  effect  for  a  term  of  25 
years. 

Under  the  proposed  lease  agreement, 
the  Tribe  will  lease  5,000  acre- feet  of 
Colorado  River  water  per  year  to  the 
lessee,  Southeastern  Nevada  Water 
Company,  Inc.  The  lessee  is  a  for-profit 
corporation,  organized  under  the  laws  of 
the  State  of  Nevada  and  based  in 
Scottsdale,  Arizona.  The  lessee  is 
authorized  to  do  business  in  the  State  of 
California  and  will  use  the  water 
acquired  during  the  period  of  the  lease 
to  meet  the  present  and  future  water 
demands  of  the  lessee  and  any 
sublessees  or  assignees  in  the  State  of 
California. 

Copies  of  the  lease  are  available  from 
the  Bureau  of  Indian  Affairs  at  the 
address  listed  under  ADDRESSES.  In 
addition,  the  Tribe  is  assessing  the 
environmental  impacts  of  the  lease.  Any 
documents  created  during  the 
environmental  compliance  process  will 
be  made  available,  as  appropriate,  from 
the  Bureau  of  Indian  Affairs'  Phoenix 
Area  Office  at  the  address  listed  under 
ADDRESSES. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cathy  Wilson,  telephone  (602)  379- 
6789. 


Dated:  September  IS,  1998. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 

(FR  Doc.  98-25652  Filed  9-24-98;  8:45  am) 

MUJNO  OOOE  4310-tt-f> 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managenient 

PD-090-1020-0(q 

AQENCY:  Bureau  of  Land  Management, 
Upper  Columbia — Salmon  Clearwater 
Districts,  Idaho. 

ACTION:  Notice  of  resource  advisory 
council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix,  the  Bureau  of  Land 
Management  (BLM)  announce  the 
meeting  of  the  Upper  Columbia — 
Salmon  Clearwater  District  Resource 
Advisory  Council  on  Monday,  October 
26, 1998  at  the  Craig  Mountain  WildUfe 
Management  Area. 

The  meeting  will  be  a  field  tour.  Tour 
objectives  are  to  view  and  discuss:  weed 
infestations  and  management  options; 
prescribed  burning  as  a  management 
tool;  and  collaborative  approaches  to 
wildlife  management.  Following  the 
field  tour,  a  brief  business  meeting  will 
be  held  at  the  Garden  Creek  Ranch.  The 
tour  will  begin  at  8:00  a.m.  and  will 
conclude  at  approximately  4:00  p.m. 
The  public  may  address  the  Council 
during  the  public  comment  period  form 
1:30  p.m.-2:00  p.m.  at  the  Garden  Creek 
Ranch. 

SUPPI.BMENTARY  INFORMATION:  All 
Resource  Advisory  Coimdl  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 
Council,  or  written  statements  may  be 
submitted  for  the  Council's 
consideration.  Depending  on  the 
niunber  of  persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

The  Council's  responsibilities  include 
providing  long-range  planning  emd 
establishing  resource  management 
priorities. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 

Graf  (208)  769-5004. 

Dated:  September  18, 1998. 
Fritz  Rennebaum, 
District  Manager. 
[FR  Doc.  98-25710  Filed  9-24-98:  8:45  am] 

aiLUNG  COOE  4t1»-a*-M 
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DEPARTMEMT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-033-1430-01;  IDI-31965] 

Public  Land  Order  No.  7365; 
Wtthdravwal  of  National  Forest  System 
Land  for  Calf  Creek  Long  Term  Soil 
Productivtty  Site;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  96.59 
acres  of  National  Forest  System  land 
from  mining  for  a  period  of  50  years  for 
the  Forest  Service  to  protect  the  Calf 
Creek  Long  Term  Soil  Productivity  Site. 
The  land  has  been  and  will  remain  open 
to  such  forms  of  disposition  as  may  by 
law  be  made  of  National  Forest  System 
land  and  to  mineral  leasing. 
EFFECTIVE  DATE:  September  25, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
OfGce,  1387  S.  Vinnell  Way,  Boise, 
Idaho  83709,  208-373-3864. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is_ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
SUtes  mining  laws  (30  U.S.C.  Ch.  2 
(1994)),  but  not  from  the  general  land 
laws  or  mineral  leasing  laws,  to  protect 
the  Calf  Creek  Long  Term  Productivity    . 
Site: 

BoiM  Meridian 

Beginning  at  the  comer  common  to  sees.  7, 
8, 17.  and  18,  T.  19  N.,  R.  2  W.;  Thence  S. 
82'59'  E..  2952  fl.  (899.8m)  to  Comer  No.  1; 
S.  01»30'  W.,  353  ft.  (107.6m)  to  Comer  No. 
2;  S.  34'38'  E..  630  ft.  (192.0m)  to  Comer  No. 
3;  S.  17'11'  W..  515  ft.  (157.0m)  to  Comer  No. 
4;  S.  09»52'  E.,  588  ft.  (179.2m)  to  Comer  No. 
5;  S.  55''46'  E..  1437  ft.  (438.0m)  to  Comer 
No.  6;  S.  78"'54'  E.,  2021  ft.  (616.0m)  to 
Comer  No.  7;  N.  63»39'  E.,  739  ft.  (225.2m) 
to  Comer  No.  8;  N.  32"'02'  W.,  500  ft. 
(152.4m)  to  Comer  No.  9;  N.  86''03'  W.,  1678 
ft.  (511.5m)  to  Comer  No.  10;  N.  15''49'  W., 
498  ft.  (151.8m)  to  Comer  No.  11; 
Northwesterly  along  Calf  Creek  1290  ft. 
(393.2m).  to  a  point  On  the  centerline  of 
Forest  Service  Road  No.  50438;  Thence 
continuing  Northwesterly  along  said  road 
1530  ft.  (466.3m)  to  the  point  of  beginning. 

The  area  described  contains  96.59  acres  in 
Adams  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 


the  disposal  of  their  mineral  or 
vegetative  resources  other  than  the 
minijaglaws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  21, 1998. 
Bob  Amistroiig, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  98-25682  Filed  9-24-98;  8:45  am] 
BIUMO  CODE  491»-QQ-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

60-day  Notice  of  Intention  to  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior, 
National  Park  Service. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Recordkeeping 
Requirements,  the  NPS  invites  public 
comments  on  (1)  The  need  for  the 
information  including  whether  the 
information  has  practical  utility;  (2)  the 
accuracy  of  the  reporting  burden 
estimate;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  request  is  for  reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired.  OMB  assigned  clearance  No. 
1024-0111  to  the  previously  approved 
collection.  Copies  of  the  request  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below. 
DATES:  Public  comments  will  be 
accepted  on  or  before  October  26, 1998. 
SEND  COMMENTS  TO:  Diane  Cooke, 
Information  Collection  Clearance 
Officer,  WASO  Administrative  Program 
Center,  National  Park  Service,  1849  C 
Street  NW.,  Room  3317,  Washington, 
DC  20240,  phone  202/208-3933. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Francis  P.  McManamon,  Manager, 
Archaeology  and  Ethnography  Program, 


National  Park  Service,  1849  C  Street 
NW.,  Room  NC210,  Washington.  DC 
20240,  phone:  202/343-4101. 

SUPPLEMENTARY  INFORMATION: 

Titie:  Listing  of  Outlaw  Treachery 
(LOOT). 

Departmental  Form  Numbers:  NPS 
10-29. 

OMB  Number:  1024-0111. 

Expiration  date:  7/31/98, 

Type  of  request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Description  of  need:  Information 
collected  responds  to  statutory 
requirements  that  Federal  agencies 
provide  data  on  the  prosecutions  of 
archaeological  resotirce  crimes 
necessary  to  fulfill  the  reporting 
reqtiirements  under  Sections  13  and 
14(c)  of  the  Archaeological  Resource 
Protection  Act  of  1979  (16  U.S.C.  47011 
&  mm).  The  information  collected 
allows  the  National  Park  Service  to 
evaluate  Federal  archaeological 
protection  programs  and  report  annually 
to  Congress. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information. 

Description  of  Respondents:  Federal, 
State  and  local  government  agencies. 

Estimated  average  number  of 
respondents:  34. 

Estimated  completion  time:  1  hour. 

Estimated  average  burden  hours  per 
response:  34. 
Diane  M.  Cooke, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 
[FR  Doc.  98-25649  Filed  9-24-98;  8:45  am] 

BILUNQ  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Reissue  a 
Prospectus  for  Operation  of  a  Gasoline 
Service  Station  at  Yosemite  National 
Park 

SUMMARY:  The  National  Park  Service 
will  shortly  release  a  concession 
Prospectus  seeking  operation  of  a 
gasoline  service  station  adjacent  to  the 
west  entrance  of  Yosemite  National  Park 
on  Highway  140.  The  operation  is  to  be 
located  at  the  park's  administrative  site 
at  the  community  of  El  Portal.  An 
existing  operation  has  one  service  bay 
for  minor  car  repair  and  lubrication 
service.  Sales  consist  of  automotive 
gasoline,  oil,  propane,  lubricants, 
batteries,  tires  and  other  related 
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automobile  supplies.  The  operation  is 
year-round  with  the  peak  season  during 
the  summer  months.  The  annual  gross 
receipts  are  about  $440,000.  The  recent 
removal  of  the  Yosemite  Valley  gasoline 
station  should  increase  the  sales  of  this 
station.  The  new  contract  will  be  for 
approximately  eight  (8)  years  expiring 
December  31,  2006.  The  new  operator 
will  be  required  to  install  new  gasoline 
storage  tank(s)  prior  to  operation  and  in 
accordance  with  the  applicable  law. 
There  is  an  existing  concessioner  which 
may  submit  an  offer  but  has  no  right  of 
preference  in  renewal.  The  current 
building  is  the  personal  property  of  the 
existing  concessioner  and  may  be 
available  for  purchase.  The  new 
operator  will  be  responsible  for  removal 
of  old  gasoline  storage  tanks  and  piping 
and,  if  necessary,  contamination 
cleanup.  This  opportunity  has  been 
advertised  previously.  No  satisfactory 
offers  were  received  including  from  the 
existing  concessioner.  Offers  will  be 
accepted  for  30  days  following  the 
release  of  the  Prospectus  which  is 
expected  in  the  week  of  September  21, 
1998. 

SUPPLEMENTARY  INFORMATION:  The  cost 
for  purchasing  a  Prospectus  is  $30.00. 
Parties  interested  in  obtaining  a  copy 
should  isend  a  check  (NO  CASH)  made 
payable  to  "National  Park  Service"  to 
the  following  address:  National  Park 
Service,  Pacific  Great  Basin  Support 
Office,  Office  of  Concession  Program 
Management,  600  Harrison  Street,  Suite 
600,  San  Francisco,  California  94107- 
1372.  Tax  Identification  Numbers  (TIN) 
OR  your  Social  Security  Number  (SSN) 
MUST  be  provided  on  your  checks.  The 
fit>nt  of  the  envelope  should  be  marked 
"Attention:  Office  of  Concession 
Program  Management — Mail  Room  Do 
Not  Open".  Please  include  in  your 
request  a  maiUng  address  indicating 
where  to  send  the  Prospectus.  Inquiries 
may  be  directed  to  Ms.  Teresa  Jackson, 
Office  of  Concession  Program 
Management  at  (415)  427-1369. 

Dated:  September  17. 1998. 
Holly  Bundock, 

Acting  Regional  Director,  Pacific  West  Region. 
[FR  Doc.  98-25645  Filed  9-24-98;  8:45  am) 
BILUNQ  CODE  4820-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements; 
Availability,  etc.:  Southern  Terminus 
(Section  3X),  Natchez  Trace  Parkway, 
Mississippi 

agency:  U.S.  Department  of  the  Interior. 
National  Park  Service. 


ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement, 
Southern  Terminus  (Section  3X), 
Natchez  Trace  Parkway,  Natchez, 
Mississippi. 

SUMMARY:  This  notice  annoimces  the 
availabihty  of  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the 
Southern  Terminus  (Section  3X),  of  the 
Natchez  Trace  Parkway. 
DATES:  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  publication  of  the  Notice  of 
Availability  of  the  Final  Environmental 
Impact  Statement  (FEIS)  in  the  Federal 
Register. 

ADDRESSES:  Public  reading  copies  of  the 
Natchez  Trace  Parkway  Southern 
Terminus  (Section  3X)  Final 
Environmental  Impact  Statement  will  be 
available  for  public  review  at  the 
following  locations: 

1.  Natchez  Trace  Parkway  Headquarters, 
2680  Natchez  Trace  Parkway,  Tupelo, 
Mississippi  38801,  (601)  680-4005 

2.  Natchez  National  Historical  Park,  Post 
Office  Box  1208,  Natchez.  Mississippi 
39121,  (601)  442-7047 

3.  Judge  George  W.  Armstrong  Library, 
220  South  Commerce  Street,  Natchez, 
Mississippi  39120,  (601)  445-8862 

4.  Jackson/Hinds  Library  System, 
Eudora  Wetly  Library,  300  North  State 
Street,  Jackson,  Mississippi  39201, 
(601)  968-5809  (This  is  the 
Headquarters  or  main  library  in 
Jackson). 

SUPPLEMENTARY  INFORMATION:  The  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Southern  Terminus  (Section  3X) 
of  the  Natchez  Trace  Parkway  is 
presented  in  abbreviated  form.  The 
abbreviated  FEIS  includes  responses  to 
public  comments,  errata,  and  a 
Statement  of  Findings,  for  Wetlands. 
The  abbreviated  FEIS,  when  combined 
with  the  Draft  Environmental  Impact 
Statement,  Natchez  Trace  Parkway, 
Section  3X,  Southern  Terminus  (May  8, 
1998),  comprises  the  complete  Final 
Environmental  Impact  Statement  (FEIS). 
Only  minor  revisions  to  the  DEIS  were 
necessary. 

The  FEIS  presents  a  proposal  and  two 
alternative  locations  for  the  Southern 
Terminus  of  the  Natchez  Trace  Parkway. 
Alternative  1,  the  no  action  alternative, 
would  construct  an  interchange  at  U.S. 
84/98  and  make  that  point  the  southern 
terminus  of  the  parkway.  The  proposal, 
alternative  2,  would  extend  the  parkway 
another  4.2  miles  from  U.S.  84/98 
toward  Natchez  to  terminate  at  Liberty 
Road,  where  an  interchange  would  be 
constructed.  Alternative  3  would  extend 
the  parkway  about  4.3  miles  from  U.S. 
84/98  to  terminate  with  an  interchange 


at  Sargent  Prentiss  Drive.  Alternative  3 
is  the  only  alternative  which  would  not 
require  the  acquisition  of  some 
additional  property.  In  every  alternative, 
parkway  users  would  enter  or  exist  the 
parkway  utilizing  existing  city  streets  to 
reach  the  city  center  or  other  locations. 

The  FEIS  evaluates  the  environmental 
consequences  associated  with  the 
proposed  action  and  the  other 
alternatives  on  local  traffic  and 
transportation  routes,  cultural  resources, 
wetland,  visual  quality,  visitor 
experience,  economics  and  land  use, 
and  nearby  residents  and  businesses, 
amount  other  topics. 

Dated:  September  16, 1998. 
Daniel  W.  Brown, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  98-25648  Filed  9-24-98;  8:45  am) 

BlUJNa  CODE  431»-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan: 
Whiskeytown  Unit;  Whiskeytown- 
Shasta-Trinlty  National  Recreation 
Area;  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  PoUcy 
Act  of  1969  (Pub.  L.  91-190  as 
amended),  the  National  Park  Service. 
Department  of  the  Interior,  has  prepared 
a  l>raft  Environmental  Impact  Statement 
assessing  the  potential  Impacts  of  the 
proposed  General  Management  Plan  for 
Whiskeytown  Unit,  Whiskeytown- 
Shasta-Trinity  National  Recreation  Area, 
Shasta  County,  California.  Once 
approved,  the  plan  will  guide  the 
management  of  the  unit  over  the  next  15 
years. 

The  Draft  General  Management  Plan 
and  Environmental  Impact  Statement 
presents  a  proposal  and  three 
alternatives  for  the  management,  use, 
and  development  of  Whiskeytown  Unit. 
The  proposed  plan.  Alternative  C: 
Diversified  Recreation  &  Interpretation, 
includes  provisions  for  preserving 
significant  natural  and  cultural 
resources  and  for  restoring  the 
backcoimtry  to  more  natural  conditions 
through  watershed  restoration  activities. 
The  proposed  plan  provides  for 
increasing  the  range  and  depth  of 
interpretive  services,  expands 
opportunities  for  backcountry  use,  and 
manages  recreation  at  Whiskeytown 
Lake  to  provide  opportunities  for 
tranquil  recreation  experiences.  To 
facilitate  more  tranquil  experience,  the 
use  of  personal  watercraft  at  the 
reservoir  is  discontinued. 
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Alternative  A 

No  Action,  would  continue  the 
current  situation  at  Whiskeytown. 
Management  focus  would  remain  on  the 
lake  and  natural  and  cultural  resource 
values  would  continue  to  decline 
because  of  the  lack  of  human  and 
financial  resources  for  their 
management  and  protection. 

Alternative  B 

Minimum  Requirements,  would  be 
similar  to  Alternative  C  in  terms  of 
provisions  for  resource  management  and 
protection,  but  would  provide  fewer 
visitor  services.  The  visitor  service 
emphasis  would  continue  to  be  focused 
on  the  lake  and  on  safety  and  visitor 
protection,  with  only  limited 
commitments  to  interpretation.  The 
existing  range  of  recreation  uses, 
including  the  use  of  personal  watercraft, 
would  continue. 

Alternative  D 

Expanded  Recreation,  retains  the 
current  management  focus  on  active 
water-based  recreation,  and  increases 
the  capacity  of  the  lake  to  accommodate 
use  by  adding  a  major  new  developed 
area  near  the  mouth  of  Boulder  Creek. 
Major  new  utility  infrastructure  would 
be  required  to  support  this 
development,  and  South  Shore  Drive 
would  be  widened,  realigned,  and 
paved  to  provide  access.  The  existing 
spectnun  of  recreation  uses  on  the  lake, 
including  use  of  personal  watercraft, 
would  be  retained.  However,  a  zoning 
plan  would  separate  the  reservoir  into  a 
low-speed  zone,  where  personal 
watercraft  use  would  be  discouraged, 
and  an  unrestricted  zone  where  all  types 
of  activities  would  be  accommodated. 

The  environmental  consequences  of 
the  alternatives  are  fully  documented. 
No  significant  adverse  impacts  are 
anticipated  from  the  action  alternatives, 
because  the  plans  include  provisions  to 
avoid  or  mitigate  potentially  significant 
impacts.  The  No  Action  Plan, 
Alternative  A,  would  result  in 
significant  long-term  impacts  to  natural 
and  cultural  resources  due  to 
insufficient  management  and  protection. 

SUPPLEMENTARY  INFORMATION:  Written 
comments  on  the  Draft  General 
Management  Plan  and  Environmental 
Impact  Statement  should  be  directed  to 
the  Superintendent,  Whiskeytown  Unit, 
P.O.  Box  188,  Whiskeytown,  California 
96095.  Comments  on  the  draft  plan 
must  be  received  by  November  30, 1998. 
Public  meetings  on  the  draft  plan  will 
be  held  in  the  vicinity  of  the  park. 
Times  and  locations  will  be  publicized 
in  the  local  media. 


Inquiries  on  and  requests  for  copies  of 
the  (kaft  plan  should  be  directed  to 
Whiskeytown  Unit,  address  as  above,  or 
by  telephone  at  (530)  241-6584. 

Dated:  September  1, 1998. 
Patricia  L.  Neubacher, 

Acting  Regional  Director,  Pacific  West  Region. 
(FR  Doc.  98-25644  Filed  »-24-98;  8:45  am) 

BILUNQ  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Publication  of  Final 
Procedures  and  Guidance  for  the 
Permitting  of  Filming  and  Photography 
in  Units  of  the  National  Park  Service 

AQENCY:  National  Park  Service,  Interior. 
action:  Public  notice. 

summary:  The  National  Park  Service 
(NPS)  announces  finalization  and 
publication  of  the  guidance  and 
procedures  document  dealing 
specifically  with  Filming  and 
Photography  in  units  of  the  NPS.  This 
information  was  developed  to  provide 
guidance  and  procedures  to  all  units  of 
the  National  Park  System  who  deal  with 
requests  for  the  making  of  motion 
pictures,  video  taping,  sound  recording, 
or  still  photography.  This  document 
will  appear  as  and  may  be  found  in 
Appendix  20  of  NPS-53,  the  NPS 
Guideline  on  Special  Park  Uses  which 
master  document  is  already  approved, 
finalized  and  published. 
ADDRESSES:  Copies  of  the  guidance 
document  will  be  made  available  upon 
request  by  writing  to  National  Park 
Service,  Ranger  Activities  Division, 
1849  C  St.  NW,  Suite  7408,  Washington, 
DC  20240,  or  by  calling  202-208-4874. 
The  guidance  document  is  also  available 
on  the  Internet  at  the  following  web  site: 
http://www.nps.gov.refdesk  then 
selecting  Director's  Orders  and 
Procedures. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Young  at  757-898-7846,  or  757-898- 
3400,  ext.  51. 

On  Tuesday,  February  3, 1998,  the 
NPS  published  a  notice  in  the  Federal 
Register  requesting  public  comments  on 
the  proposed  guidance  and  procedures 
document  for  filming  and  photography 
in  all  units  of  the  NPS.  The  NPS 
received  15  responses  to  that  notice. 
Those  comments  of  significance,  and 
the  responses  to  those  comments  are  as 
follows. 

Comment:  Approval  time  line  needs 
to  be  clearer  and  needs  to  be  shorter. 

Response:  The  NPS  has  intentionally 
generalized  this  issue  to  ensure  that 
Superintendents  have  the  flexibility  to 


apply  these  guidelines,  as  they  are 
appropriate  in  his  or  her  park  unit.  The 
alternative,  establishing  a  set  time  line 
and  applying  it  Servicewide,  would 
potentially  lock  many  less  complicated 
projects  into  a  lengthy  permit  process. 

Comment:  Several  responders 
commented  on  the  proposed  time 
restrictions  for  visitor  use  in  filming 
locations. 

Response:  The  types  and  quantity  of 
acceptable  disruptions  to  normal  visitor 
use  vary  fi'om  area  to  area  and  situation 
to  situation.  Time  restrictions  may  be 
adjusted  by  the  individual  paiic  as 
needed. 

Comment:  Some  respondents 
commented  on  a  certain  lack  of  detail 
when  it  came  to  determining  which 
applicants  are  required  to  pay  fees  and 
how  much  those  fees  would  be. 

Response:  The  NPS  points  out  that  the 
proposed  filming  guideline  is  part  of  a 
larger  document  (NPS-53)  that  speaks  to 
all  aspects  of  cost  and  fee  recovery 
which  are,  therefore,  not  repeated  in 
this  Appendix.  In  addition,  because  of 
the  unique  resource  concerns  of  each 
area,  costs  to  the  permittee  will  vary 
according  to  the  amotmt  of  resource  and 
visitor  protection  needed. 

Comment:  Responders  expressed 
concern  about  access  to  closed  areas. 

Response:  The  Superintendent  has  the 
authority  to  provide  access  to  a  closed 
area  under  the  conditions  established  in 
a  permit  if  such  access  does  not  violate 
statute  or  regulations,  and  the  request 
does  not  adversely  impact  the  resource 
or  visitor  experience. 

Comment:  Some  responders 
expressed  concern  about  limiting 
filming  activities  during  times  of  peak 
visitation. 

Response:  The  introduction  of  a 
commercial  film  project,  or  any  other 
special  park  use,  at  times  of  peak 
visitation,  would  potentially  burden  the 
park  resources  and  compromise  the 
visitor  experience  beyond  reasonable 
and  manageable  levels  in  some  park 
units.  As  visitation  continues  to 
increase  in  our  National  Parks,  placing 
limitations  on  special  uses,  especially 
during  periods  of  peak  visitation,  may 
become  increasingly  necessary. 

Comment:  Some  respondents  were 
concerned  about  the  guideline  treatment 
,  of  aircraft  used  for  filming. 

Response:  Although  aircraft  use  over 
many  NPS  areas  is  generally  considered 
undesirable,  the  ultimate  decision  to 
permit  rests  with  the  Superintendent. 

Comment:  Several  responders 
commented  that  the  NPS  should  allow 
last  minute  changes  and  give  on-site 
managers  discretion  to  deal  with  them. 

Response:  In  many  parks  the  level  of 
visitation  and  sensitivity  of  the 
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resources  prohibit  significant  changes, 
however  in  most  situations  the  on-site 
monitor  has  the  authority  to  approve 
minor  last  minute  changes  that  would 
not  create  resource  damage  or  visitor 
impact. 

Comnient:  One  commenter  questioned 
the  nvunber  of  permits  allowed  and 
approved,  who  makes  this 
determination,  and  how  is  the 
determination  made. 

Response:  The  determination  of  the 
allowable  number  of  permits  is  made  by 
the  Superintendent  of  the  individual 
park  unit,  in  accordance  with  existing 
statutes  and  regulations,  by  compiling 
information  related  to  carrying  capacity, 
visitor  expectations  and  the  potential  for 
adverse  impact  to  the  resource  in 
specific  areas  of  the  park  imit. 

Comment:  One  responder  questioned 
whether  the  NPS  should  be 
accommodating,  allowing  or 
encouraging  filming  on  the  lands  or  in 
the  structures  it  administers. 

Response:  The  NPS  allows  filming 
when  it  is  consistent  with  the  protection 
and  public  enjoyment  of  park  resources, 
and  encourages  filming  when  it  is  for 
the  specific  use  of  the  park  or  when  it 
assists  the  NPS  in  fulfilling  it's  mission. 
The  NPS  has  the  authority  and 
responsiWlity  to  permit,  deny  and 
manage  these  projects  consistent  with 
the  mission  of  the  NPS. 

Comment:  One  responder  believes 
that  the  use  of  the  word  "likelihood" 
when  referring  to  possible  resource 
damage  should  not  be  used. 

Response:  The  NPS  agrees  and  the 
language  will  be  strengthened  in  the 
final  guideline. 

Comment:  Several  respondents 
commented  on  the  prohibition  on 
issuing  permits  for  activities  that  the 
general  public  would  not  be  allowed  to 
do. 

Response:  Although  it  is  not  the 
policy  of  the  NPS  to  censor  story 
content,  it  is  appropriate  for  the  NPS  to 
restrict  the  portrayal  of  activity  that  is 
illegal  in  the  parks. 

Comment:  The  guideline  should  not 
allow  filming  to  risk  historic  objects  or 
facilities. 

Response:  The  section  from  which 
this  quote  was  taken  addresses 
insurance  and  liability.  It  does  not  mean 
that  film  permittees  will  be  allowed  to 
conduct  activity  that  would  place 
historic  objects  or  facilities  at  increased 
risk. 

Comment:  One  responder  believes 
that  deliberate  infractions  of  the  permit 
terms  should  result  in  automatic 
revocation  and  termination  of  the 
permit. 

Response:  The  guidelines  allow  for 
the  NPS  representative  on  site  to 


determine  the  seriousness  of  a  permit 
violation  and,  in  consultation  with  the 
park  manager,  take  the  appropriate 
action.  Ciurent  rules  promulgated  at  36 
CFR  say  violation  of  a  term  or  condition 
of  a  permit  may  result  in  suspension  or 
revocation  of  the  permit  by  the 
Superintendent. 

Comment:  Several  respondents 
objected  to  various  sample  conditions 
provided  as  exhibits  in  the  guidelines. 

Response:  These  conditions  have  been 
suggested  as  samples  which,  if  used  at 
all,  must  be  modified  for  each  park  imit. 

Comment:  One  respondent  questioned 
the  prohibition  on  the  NPS  renting 
equipment  to  permittees. 

Response:  Title  16  of  the  United 
States  Code  prohibits  the  NPS  fi'om 
renting  their  equipment  to  private 
individuals  or  companies. 

Dated:  September  15, 1998. 
Chris  Andress, 

Chief,  Ranger  Activities  Division. 
[FR  Doc.  98-25650  Filed  9-24-98:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Aniakchak  National  Monument 
Sut)slstence  Resource  Commission; 
Notice  of  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Annoimcement  of  subsistence 
resource  commission  meeting. 

summary:  The  Superintendent  of 
Aniakchak  National  Monument  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Aniakchak  National 
Monument  aimounce  a  forthcoming 
meeting  of  the  Aniakchak  National 
Monument  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  order.  (Chairman) 

(2)  SRC  Roll  call;  confirmation  of 
quonim.  (Chairman) 

(3)  Welcome  and  introductions. 
(Public,  agency  staff,  others) 

(4)  Review  and  adopt  agenda.  (SRC) 

(5)  Review  and  adopt  minutes  from 
the  November  1997  meeting. 

(6)  Review  commission's  role  and 
purpose. 

(7)  Public  and  agency  comments. 

(8)  Status  of  commission  membership. 

(9)  Old  business: 

a.  Status  of  recommendation  to 
designate  Ivanoff  Bay  and  Perryville  as 
resident  zone  communities. 

b.  Status  of  Aniakchak  National 
Preserve  hunting  guide  prospectus. 

c.  Aniakchak  National  Moniunent  and 
Preserve  visitor  use  report. 


d.  Aniakchak  National  Monument  and 
Preserve  status  of  moose  and  caribou 
populations. 

e.  Status  of  Unit  9E  Board  of  Game 
emergency  action  caribou  harvest 
restriction. 

f.  Status  of  1992  Subsistence  Hunting 
Program  recommendations. 

g.  Status  of  draft  Subsistence  Hunting 
Program  recommendations. 

(1)  97-1:  Establish  a  one  year 
residency  requirement  for  the  resident 
zone  communities. 

(2)  97-2:  Establish  a  registration 
permit  requirement  for  non-subsistence 
hunting,  trapping,  and  fishing  activities 
within  the  Aniakchak  National  Preserve. 

(10)  New  business: 

a.  Federal  Subsistence  Program 
update. 

(1)  Bristol  Bay  Regional  Council 
March  12  meeting  report. 

(2)  Report  on  Unit  9E  BBRAC  special 
meeting  to  consider  requests  for  closure. 

b.  Public  and  agency  comments. 

(11)  BBNA  Funding  Proposal- 
Northern  Alaska  peninsula  caribou 
herd. 

(12)  SRC  work  session  (draft 
proposals,  letters,  and 
recommendations). 

(13)  Set  time  and  place  of  next  SRC 
meeting. 

(14)  Adjournment. 

DATES:  The  meeting  will  begin  at  1  p.m. 
on  Monday,  October  5, 1998,  and 
conclude  at  approximately  7  p.m.  The 
meeting  will  reconvene  at  8  a.m.  on 
Tuesday,  October  6, 1998,  and  adjourn 
at  approximately  1  p.m. 

LOCATION:  The  meeting  location  is: 
Community  Subsistence  Building, 
Chignik  Lake,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  C.  Gustin,  Unit  Manager,  Rick 
Clark,  Chief  of  Resources  Management, 
or  Donald  Mike,  Resource  Specialist, 
Aniakchak  National  Monument,  P.O. 
Box  7,  King  Salmon,  Alaska  99613. 
Phone  (907)  246-3305. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  Vm,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487.  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Acting  Regional  Director. 
(FR  Doc.  98-25647  Filed  9-24-98;  8:45  am] 

BILUNO  COOE  4310-7»-P 


51372 


Federal  Register /Vol.  63.  No.  186 /Friday.  September  25.  1998 /Notices 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Detawara  Watar  Gap  National 
Recreation  Area  Citizen  Adviaory 
Cofflmiaalon  Meeting 

agency:  National  Park  Service;  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  two 
possible  upcoming  meetings  of  the 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission.  Notice  of  these  meetings  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
The  Citizen  Advisory  Commission's 
authorizing  legislation  expires  Octol)er 
31, 1998.  Reauthorization  of  the 
Commission  is  pending. 

In  the  event  the  Citizen  Advisory 
Commission  is  NOT  re-authorized,  a 
final  public  meeting  will  take  place: 

Meeting  Date  and  Time:  Thursday. 
October  29. 1998  at  7:00  p.m. 

Address:  New  Jersey  District  Office, 
Layton.  N]. 

hi  the  event  the  Citizen  Advisory 
Commission  IS  re-authorized,  the  next 
public  meeting  will  take  place: 

Meeting  Date  and  Time:  Saturday. 
January  30, 1999  at  9:00  a.m. 

Address:  New  Jersey  District  Office, 
Layton,  NJ. 

The  agenda  for  the  meeting  consists  of 
reports  from  Citizen  Advisory 
Commission  committees  including: 
Natural  Resources  and  Recreation, 
Cultural  and  Historical  Resources,  Inter- 
governmental and  Public  Affairs, 
Construction  and  Capital  Project 
Implementation,  and  Interpretation,  as 
well  as  Special  Committee  Reports. 
Superintendent  William  G.  Laitner  will 
give  a  report  on  various  park  issues. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  recreation  area  and 
its  surrounding  commimities. 

The  meetings  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 
agenda  items  with  the  Commission.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission,  P.  O.  Box  284,  Bushkill. 
PA  18324.  Minutes  of  the  meetings  will 
be  available  for  inspection  several 


weeks  after  the  meeting  at  the 
permanent  headquarters  of  the  Delaware 
Water  Gap  National  Recreation  Area 
located  on  River  Road  1  mile  east  of 
U.S.  Route  209.  Bushkill.  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Delaware  Water  Gap 
National  Recreation  Area.  Bushkill.  PA 
18324.  717-588-2418. 

Dated:  September  18.1998. 
William  G.  Laitner. 
Superintendent. 

Congressional  Listing  for  Delaware 
Water  Gap  NRA 

Honorable  Frank  Lautenberg.  U.S. 
Senate.  SH-506  Hart  Senate  Office 
Building.  Washington.  D.C.  20510- 
3002 

Honorable  Robert  G.  Torricelli.  U.S. 
Senate.  Washineton,  D.C.  20510-3001 

Honorable  Richard  Santorum,  U.S. 
Senate,  SR  120  Senate  Russell  Office 
Bldg.,  Washington,  D.C.  20510 

Honorable  Arlen  Specter,  U.S.  Senate, 
SH-530  Hart  Senate  Office  Bldg., 
Washington,  DC.  20510-3802 

Honorable  Paul  McHale.  U.S.  House  of 
Representatives.  511  Cannon  House 
Office  Bldg..  Washington.  D.C.  20515- 
3815 

Honorable  Joseph  McDade,  U.S.  House 
of  Representatives,  2370  Raybum 
House  Office  Bldg.,  Washington,  D.C. 
20515-3810 

Honorable  Margaret  Roukema,  U.S. 
House  of  Representatives,  2244 
Raybum  House  Office  Bldg., 
Washington.  D.C.  20515-3005 

Honorable  Tom  Ridge.  State  Capitol, 

Harrisbura,  PA  17120 
Honorable  Pristine  Whitman.  State 

House.  Trenton.  NJ  08625 
(FR  Doc.  98-25651  Filed  9-24-98;  8:45  am] 

BILUNG  CODE  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Keweenaw  National  Historical  Park 
Advisory  Commission  Meeting 

AGENCY:  National  Park  Service.  DOL 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Commission.  Notice  of  this  meethig  is 
required  imder  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
DATES:  October  27. 1998;  8:30  a.m.  until 
4:30  p.m. 

ADDRESS:  Keweenaw  National  Historical 
Park  Headquarters.  100  Red  Jacket  Road 
(2nd  floor).  Calumet.  Michigan  49913- 
0471. 

The  Chairman's  welcome;  minutes  of 
the  previous  meeting;  update  on  the 


general  management  plan;  update  on 
park  activities;  old  business;  new 
business;  next  meeting  date; 
adjournment.  This  meeting  is  open  to 
the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Keweenaw  National 
Historical  Park,  Frank  C.  Fiala.  P.O.  Box 
471.  Calumet.  Michigan  49913-0471. 
906-337-3168. 

SUPPLEMENTARY  INFORMATION:  The 
Keweoiaw  National  Historical  Park  was 
established  by  Pub.  L.  102-543  on 
October  27. 1992. 

Dated:  September  11. 1998. 
William  W.Schenk, 
Reffonal  Director,  Midwest  Region. 
[FR  Doc  98-25646  Filed  3-24-98;  8:45  am] 
MLUNQ  COK  4910-7»-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  Na  337-TA-414 

In  the  Matter  of  Certain  Semiconductor 
Memory  Devices  and  Products 
Containing  Sama;  Notice  of 
Investigation 

agency:  U.S.  hitemational  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  21. 1998.  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337,  onbehalf  of  Micron 
Technology,  Inc.,  8000  South  Federal 
Way.  P.O.  Box  6.  Boise.  Idaho  83707- 
0006.  The  complaint  alleges  violations 
of  section  337  in  the  importation  into 
the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  semiconductor  memory  devices 
and  products  containing  same  by  reason 
of  infringement  of  claims  2-4  and  6-8 
of  U.S.  Letters  Patent  4.436,584.  claims 
1-23  of  U.S.  Letters  Patent  4,992,137, 
claims  28,  29,  and  31-34  of  U.S.  Letters 
Patent  5,486,129.  and  claims  1-17  of 
U.S.  Letters  Patent  5,514,245.  The 
complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 
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ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street,  SW.  Room 
112.  Washington.  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
FOR  FURTHER  MFORMATION  CONTACT: 
Smith  R.  Brittingham  IV,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2576.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
internet  server  (http://www.usitc.gov). 

Audiority.  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Ck)nunission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(1998). 


Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  September  18, 1998,  Ordered  that 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  semiconductor 
memory  devices  or  products  containing 
same  by  reason  of  inMngement  of 
claims  2-4  or  6-8  of  U.S.  Letters  Patent 
4,436,584.  claims  1-23  of  U.S.  Letters 
Patent  4.992,137.  claims  28,  29,  or  31- 
34  of  U.S.  Letter  Patent  5,486,129,  or 
claims  1-17  of  U.S.  Letters  Patent 
5,514,245,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  fc^owing 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is:  Micron 
Technology,  8000  South  Federal  Way, 
P.O.  Box  6.  Boise,  Idaho  83707-0006. 

(b)  The  respondents  are  the  foUoMring 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Mosel  Vitelic,  Inc.,  1  Creation  Road  I, 
Science  Based  Industrial  Park,  Hsinchu 


City,  Taiwan;  Mosel  Vitelic  Corpcwation. 
3910  North  First  Street,  San  Jose. 
CaUfomia  95134-1501. 

(c)  Smith  R.  Brittingham  IV.  Esq.. 
Office  of  Unfair  Import  Investigations. 
U.S.  International  Trade  Commission. 
500  E  Street,  SW,  Room  401-M, 
Washington.  DC  20436,  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rales  of  Practice  and 
Procedure.  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules,  such  responses 
will  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  by  the  Commission 
of  the  complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  September  21. 1998. 

By  order  of  the  Ckimmission. 
Donna  R.  Koehnke, 
Secretary. 

[PR  Doc.  98-25734  Filed  9-24-98;  8:45  am] 
BILUNQ  COOe  7«t»-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  Of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

Under  Section  122(d)(2)  of  CERCLA. 
42  U.S.C.  9622(d)(2).  notice  is  hereby 
given  that  on  September  16. 1998.  a 
proposed  Consent  Decree  In  United 


States  V.  AlliedSignal  Inc.,  et  al.,  Qvil 
Action  No.  C3-98-405,  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Ohio.  In  this  actitm 
the  United  States  sought 
implementation  of  remedial  action  and 
recovery  of  response  costs  imder 
Sections  106(a)  and  107(a)  of  CERCLA, 
42  U.S.C.  9606(a)  and  9607(a),  relating 
to  the  South  Point  Plant  Superfund  Site 
("Site")  located  near  the  Village  of 
South  Point,  Lawrence  County.  Ohio. 

The  Site  is  a  610-acre  property  that 
was  used  for  several  industrial  purposes 
from  1943  to  1995.  including  chemical 
production,  alternative  fuel  pilot  plants, 
and  ethanol  production.  The  Site's  soils 
and  groundwater  have  become 
contaminated  with  hazardous 
substances  that  include  volatile  organic 
compounds,  ammonia,  nitrate,  and 
metals.  The  Site  was  placed  on  the 
National  Priorities  List  on  September 
21. 1984. 

The  settlors  are  AlUedSignal.  Inc..  a 
past  owner  and  operator  of  the  Site,  and 
Ashland,  Inc.,  Ashland  Ethanol.  Inc., 
and  South  Point  Ethanol,  An  Ohio 
General  Partnership,  which  are  both 
past  owners  and  operators  of  the  Site,  as 
well  as  the  current  owners  of  the  Site. 
The  settlors  agree  in  the  propKwed 
decree  to  implement  the  clean  up  at  the 
Site  consistent  with  EPA's  Record  of 
Decision  dated  September  26, 1997,  at 
an  estimated  cost  of  $4  million;  plus  to 
reimburse  EPA  for  all  future  oversight 
costs  and  pay  EPA  $50,000  for  past 
response  costs. 

The  Department  of  Jiistice  will  receive 
comments  concerning  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attraney 
General,  Environment  and  Natural 
Resoiuces  Division,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC, 
20044,  and  should  refer  to  UnitiBd  States 
V.  AlliedSignal.  Inc..  et  al..  DOJ  Number 
90-11-2-1325.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  afiiected  area,  in 
accordance  with  Section  7003(d)  of  the 
Resource  Conservation  and  Recovery 
Act.  42  U.S.C  6973(d). 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  the  Office  of  the  United  States 
Attorney.  Southern  District  of  Ohio.  602 
Federal  Building,  200  West  Second 
Street.  Dayton,  Ohio  45402,  (937)  225- 
2910;  the  U.S.  Environmental  Protection 
Agmcy.  Region  5,  77  W.  Jackson  Blvd., 
Chicago.  Illinois  60604.  (312)  886-6842; 
and  (3)  Uie  Consent  Decree  Library. 
1120  G  Street,  NW.  3rd  Floor, 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
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may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $40.00 
(25  cents  per  page  for  reproduction 
charge)  payable' to  the  Consent  Decree 
Library.  In  requesting  a  copy  exclusive 
of  exhibits,  please  enclose  a  check  in  the 
amount  of  $19.25  (25  cents  per  page 
reproduction  cost]  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Deputy  Section  Chief,  Environmental 

Enforcement  Section,  Environment  6r  Natural 

Resources. 

(FR  Doc.  98-25665  Filed  9-24-98;  8:45  am] 

MLUNQ  COOE  441»-16-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Final  Consent 
Decree  in  United  States  v.  William  J. 
Hall.  Civil  No.  2:97-0167-12  (D.S.C.). 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  South 
Carolina  on  July  20,  1998.  The  proposed 
Decree  concerns  alleged  violations  of 
sections  301  (a]  and  404  of  the  Clean 
Water  Act,  33  U.S.C.  1311(a)  and  1344, 
resulting  from  Defendant's  clearing  and 
unlawfully  discharging  fill  material  into 
approximately  0.91  acre  of  palustrine- 
forested  wetlands.  The  violations 
occurred  in  a  tract  owned  by  the 
Defendant  and  known  as  the  Marshall 
Creek  Subdivision  on  Johns  Island, 
Charleston  County,  South  Carolina. 

The  proposed  Final  Consent  Decree 
would  provide  for  off-site  mitigation,  to 
be  approved  by  the  U.S.  Army  Corps  of 
Engineers,  and  the  payment  of  a  $5,000 
civil  penalty. 

The  U.S.  Department  of  Justice  will 
receive  written  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  R.  Emery  Cleirk, 
Assistant  United  States  Attorney, 
District  of  South  Carolina,  1441  Main 
Street,  Suite  500,  Columbia,  SC  29201, 
and  should  refer  to  United  States  v. 
William  J.  Hall,  Civil  No.  2:97-0167-12 
(D.S.C). 

The  proposed  Final  Consent  Decree 
may  be  examined  at  the  Clerk's  Office, 
United  States  District  Court  for  the 
District  of  South  Carolina,  Charleston 
Division,  Hollings  Judicial  Center, 


Meeting  and  Broad  Streets,  Charleston, 
South  Carolina  29401. 
Ledtia  J.  Grishaw, 

Chief  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
[FR  Doc.  98-25664  Filed  9-24-98;  8:45  am] 

BILUNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  6, 1998,  and 
published  in  the  Federal  Register  on 
May  19, 1998.  (63  FR  27587),  High 
Standard  Products,  1100  W.  Florence 
Avenue,  #B,  Inglewood,  California 
90301,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  normorphine  (9313).  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I. 

The  firms  plans  to  manufacture  an 
analytical  reference  standard. 

No  conmients  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  High  Standard  Products 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  High  Standard  Products  on 
a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  backgroimd  and  history. 
Therefore,  piu^uant  to  21  U.S.C.  823 
and  28  C.F.R.  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  appUcation  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  September  11, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  98-25654  Filed  9-24-98;  8:45  am] 

BILUNQ  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  12, 1998, 
Pharmacia  &  Upjohn  Company,  7000 
Portage  Road,  2000-41-109,  Kalamazoo. 
Michigan  49001,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  2.  5- 
Dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed 
Schedule  I. 

The  firm  plans  to  manufacture  the 
controlled  substance  for  distribution  as 
bulk  product  to  a  customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
November  24,  1998. 

Dated:  September  10, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  98-25655  Filed  9-24-98;  8:45  am] 

BKiJNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

action:  Notice  of  Information  Collection 
Under  Review;  BJA-Offense  Coverage 
Certification-Jacob  Wetterling  Crimes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act. 

Office  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Re^ster  on  April  16, 1998,  allowing  for 
a  60-day  publiccomment  period.  No 
comments  were  received  by  the  Office 
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of  Justice  Programs,  Bureau  of  Justice 
Assistance. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  October  26, 1998.  This 
process  is  conducted  in  accordance  with 
the  Code  of  Federal  Regulation,  Part 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Aflairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  202- 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  ejected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information,  will 
have  practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  Of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submissions  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  titie  of  the  form/collection: 
BJA-Offense  Coverage  Certification- 
Jacob  Wetterling  Crimes  Against 
Children  and  Sexually  Violent  Offender 
Registration  Act. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  Numoer:  None. 

Bureau  of  Justice  Assistance,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  Government 
Agency  responsible  for  implementing 
Jacob  Wetterling  Act. 


Other:  None. 

The  Byrne  Formula  Grant  Program 
was  created  by  the  Anti-Drug  Abuse  Act 
of  1988,  and  is  designed  to  provide 
support  to  its  constituency  group  of 
state  and  local  criminal  justice  agencies 
to  initiate  innovative  projects  that 
respond  effectively  to  crime  problems 
and  improve  operations  of  the  Nation's 
criminal  justice  system.  Non- 
compliance with  the  Jacob  Wetterling 
Crimes  Against  Children  and  Sexually 
Violent  Offender  Registration  Act  as 
amended  by  the  prescribed  statutory 
deadlines  will  result  in  a  10  percent 
reduction  in  the  amount  of  monies 
awarded  to  the  non-complying  state. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent'to  . 
respond/reply:  The  time  burden  of  the 
56  respondents  to  research  and 
complete  the  forms  is  2  hours  per  form. 

(6)  An  estimate  of  the  total  public 
Burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  all  certifications  is  112 
annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  September  21, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  96-25666  Filed  9-24-98;  8:45  am] 

BILUNQ  CODE  4410-1»-M 


DEPARTMENT  OF  LABOR 

Employinent  Standards  Administration 

Wage  and  Hour  Division 

IMinimum  Wages  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 


as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fiequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
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Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Modiiications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  Usted  in  the 
Government  Printing  Office  docimient 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Now  York 
NY98004  (Feb.  13. 1998) 
NY98005  (Feb.  13, 1998) 
NY98007  (Feb.  13. 1998) 
NY980010  (Feb.  13, 1998) 
NY980021  (Feb.  13. 1998) 
NY980026  (Feb.  13, 1998) 
NY980O41  (Feb.  13. 1998) 
NY980045  (Feb.  13. 1998) 
NY980048  (Feb.  13. 1998) 
NY980060  (Feb.  13, 1998) 
NY980072  (Feb.  13, 1998) 

Volume  n 

Pennsylvania 
PA980006  (Feb.  13, 1998) 

Volume  m 

None 

Volume  IV 

Indiana 

IN980002  (Feb.  13. 1998) 

IN980005  (Feb.  13, 1998) 

IN980006  (Feb.  13, 1998) 
Michigan 

MI980081  (Feb.  13, 1998) 

MI980082  (Feb.  13, 1998) 

Volume  V 

Iowa 
IA980004  (Feb.  13, 1998) 
IA980038  (Feb.  13. 1998) 

Volume  VI 

Alaska 

AK980001  (Feb.  13, 1998) 

AK980002  (Feb.  13, 1998) 

AK98O010  (Feb.  13, 1998) 
Montana 

MT980O08  (Feb.  13, 1998) 

Volume  Vn 

California 
CA980028  (Feb.  13, 1998) 
GA980030  (Feb.  13, 1998) 
CA980037  (Feb.  13, 1998) 

General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  tjie  Government  Printing  Office 
(GPO)  dodument  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  Uie 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  17th  day  of 
September  1998. 

Cari  J.  Polesky. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

|FR  Doc.  98-25406  Filed  9-24-98;  8:45  am] 

MLUNO  coos  4S1»-Z7-H 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Permissible  Equipment  Testing 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biu'den 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2j(A)].  This 
program  help  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 


Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  Permissible  Equipment 
Testing.  MSHA  is  particularly  interested 
in  comments  whidi:  _ 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiliW; 

•  evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstimptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  Usted  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
November  24. 1998. 
ADDRESSES:  Send  comments  to  Patrida 
W.  Silvey,  Director,  Office  of  Standards. 
Regulations,  and  Variances,  4015 
Wilson  Boulevard.  Room  627. 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  M.  O'Malley,  Program  Analysis 
Officer,  Office  of  Programs  Evaluation 
and  Information  Resources,  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Room  715. 4015 
Wilson  Boulevard.  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be       ~~^ 
reached  at  tomalleyQmsha.gov  (Internet 
E-mail),  (703)  235-8378  (voice),  or  (703) 
235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Mine  Safety  and  Health 
Administration  (MSHA)  is  responsible 
for  the  inspection,  testing,  approval  and 
certification,  and  quality  control  of 
mining  equipment  and  components, 
materials,  instruments,  and  explosives    ■ 


c 

Part  15  ... 

Partis... 

Part  19  ... 

Part  20  ... 

Part  21  ... 

Part  22  ... 

Part  23  ... 

Part  24  ... 

Part  26  ... 

Part  27  ... 

Part  28  ... 

Part  29  ... 

Part  33  ... 

Part  35  ... 

Part  36  ... 

Totals 
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used  in  both  underground  and  surface 
coal,  metal,  and  nonmetal  mines.  Title 
30  CFR,  Parts  15  through  36  contain 
procedures  by  which  manufacturers 
may  apply  for  and  have  equipment 
approved  as  "permissible"  for  use  in 
mines. 

II.  Current  Actions 

Title  30  CFR  Parts  15  through  36 
require  that  an  investigation  leading  to 


approval  or  certification  will  be 
undertaken  by  the  Approval  and 
Certification  Center  (A&CC)  only 
pursuant  to  a  written  application 
accompanied  by  prescribed  drawings 
and  specifications  identifying  the  piece 
of  equipment.  This  information  is  used 
by  engineers  and  scientists  to  evaluate 
the  design  in  conjunction  with  tests  to 


assure  conformance  to  standards  prior 
to  approval  for  use  in  mines. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Permissible  Equipment  Testing. 

0^fB  Number:  1219-0066. 

Agency  Number:  MSHA  702. 

Affected  Public:  Business  or  other  for- 
profit. 


Cite/reference 


Part  15 

Partis 

Part  19 

Part  20  ..... 

Part  21  

Part  22 

Part  23 

Part  24 

Part  26 

Part  27 

Part  28 

Part  29  .... 
Part  33  .... 
Part  35  .... 
Part  36  .... 

Totals 


Total  re- 
spondents 


6 
708 
5 
8 
8 

11 

12 
3 
3 
8 
3 
3 

12 
5 

81 


876 


Frequency 


On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 


Total  re- 
sponses 


6 
708 
5 
8 
8 

11 

12 
3 
3 
8 
3 
3 

12 
5 

81 


876 


Average  time  per  response 


1  hr.,  53  min  .., 

I  hr.,  50  min  .. 

I I  hrs.  36  min  , 
8  hrs 

8  hrs , 

9  hrs.,  38  min  . 
8  hrs.,  15  min  . 

12  hrs 

14  hrs 

8  hrs.,  45  min  . 

13  hrs.,  20  min 

10  hrs 

6  hrs.,  30  min  . 

25  his 

8  hrs.,  44  min  . 


Burden 
hours 


11 

8,136 

58 

64 

64 

106 

99 

36 

42 

70 

40 

30 

78 

125 

654 


9,613 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $1,849,376. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  22, 1998. 
George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 
Resources. 

(FR  Doc.  98-25685  Filed  9-24-98;  8:45  am] 
BILUNG  CODE  4510-43-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Examinations  and  Test  of  Electrical 
Equipment  . 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 


and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Examinations  and  Tests  of 
Electrical  Equipment.  MSHA  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 

practical  utility; 

•  evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  hsted  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
November  24, 1998. 
ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  M.  O'Malley,  Program  Analysis 
Officer,  Office  of  Program  Evaluation 
and  Information  Resources,  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Room  715.  4015 
Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tomalley@msha.gov  (Internet 
E-mail),  (703)  235-1470  (voice),  or  (703) 
235-1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

Inadequate  maintenance  of  electric 
equipment  is  a  major  cause  of  serious 
electrical  accidents  in  the  coal  mining 
industry.  Improperly  maintained 
electric  equipment  has  also  been 
responsible  for  many  disastrous  mine 
fires  and  explosions.  The  most  recent 
example  is  the  mine  fire  that  occurred 
at  the  Wilberg  Mine,  resulting  in  the 
deaths  of  27  miners.  It  is  imperative  that 
mine  operators  adopt  and  follow  an 
effective  maintenance  program  to  ensure 
that  electric  equipment  is  maintained  in 
a  safe  operating  condition  if 
electrocutions,  mine  fires,  and  mine 
explosions  are  to  be  prevented. 


n.  Current  Actions 

The  subject  regulations  require  the 
mine  operator  to  establish  an  electrical 
maintenance  program  by  specifying 
minimum  requirements  for  the 
examination,  testing,  and  maintenance 
of  electric  equipment.  The  regulations 
also  contain  recordkeeping 
requirements  which  may  in  some 
instances  help  operators  in 
implementing  an  effective  maintenance 
program.  The  subject  records  of  tests 
and  examinations  are  examined  by  coal 
miners,  coal  mine  officials,  and  MSHA 
inspectors.  MSHA  inspectors  examine 
the  records  to  determine  if  the  required 
tests  and  examinations  have  been 
conducted  and  to  identify  imits  of 
electric  equipment  that  may  be  creating 


excessive  safety  problems,  and  to 
evaluate  the  effectiveness  of  the  coal 
mine  operator's  electrical  maintenance 
programs.  By  comparing  the  records 
with  the  actual  condition  of  electric 
equipment,  MSHA  inspectors  may  in 
some  cases  be  able  to  identify 
weaknesses  in  the  coal  mine  operator's 
electrical  maintenance  programs  and 
reqiure  that  he  weaknesses  by  corrected. 

Type  of  Review:  Extension. 

Agency:  Mine  Sa&ty  and  Health 
Administration. 

Title:  Examination  and  Tests  of  Electrical 
Equipment. 

OMB  Number:  121  »-0067. 

Agency  Number:  MSHA  224. 

Recordkeeping:  1  year. 

Affected  Public:  Business  or  other  for- 
profit. 


Cite/reference 

Total  respondents 

Frequency 

Total 
responses 

Average  tinw  per  re- 
1                sponse 

Burden 
hours 

75.512  

16,742 

Weekly  

870,584 

305320 
37.380 
20.388 
71.640 

2.000 
12.480 

7.764 

42  minutes 

593,762 

75.703-3(d)(11)  

Included  with  75.512 

calculation. 
25,485 

1  hour 

77.502  

Monttilv 

228.091 

28,035 

15.291 

107.460 

3.000 

9,360 

9,705 

75.800-4  Mid  77.800-2 

3.115 

1.699 

5.970 _ 

1.000 _ 

1.040 

647 

Monthly  

77.900-2  

75.900-4  _ 

Monthly  _.....„..... 

Monthly  „.„ 

6  monttis 

45  minutes  ..._ „ „.... 

1    <t  IVHWtt 

75.1001-1(0) 

1.5  hours 

75.342(a)(4) 

75.351  „ 

Monthly  _....„.,. 

Monthly  

45  minutes „„ 

1.5  hours _ 

Tottfs 

55,698 

1.328,056 

994,704 

Total  Burden  Cost  (capital/startup): 
$30,000. 

Tota7  Burden  Cost  (operating/ 
maintaining):  $390. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  22, 1998. 

George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 
Resources. 

IFR  Doc.  9S-2S686  Filed  9-24-98: 8:45  am] 
BILUNQ  coos  4310-70-M 


OFFICE  OF  MANAGEMEffT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Rescission  of  Office  of  Federal 
Procurement  Policy  Policy  Letter  79-4, 
Contracting  for  Motion  Picture 
Productions  and  Videotape 
Productions 

AGENCY:  Office  of  Management  and 
Budget,  Office  of  Federal  Proctu^ment 
Policy. 


ACTION:  Proposed  rescission  of  Office  of 
Federal  Procurement  Policy  (OFPP) 
PoUcy  Letter  79-4,  Contracting  for 
Motion  Picture  Productions  and 
Videotape  Productions. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Federal  Procurement 
PoUcy  intends  to  rescind  Policy  Letter 
79—4,  Contracting  for  Motion  Picture 
Productions  and  Videotape  Productions 
on  I>ecember  24, 1998.  The  purpose  of 
the  Policy  Letter  was  to  designate  a 
uniform  government-wide  system  to  be 
used  in  contracting  for  motion  picture 
and  videotape  production,  including  the 
establishment  of  a  Qualified  Producers 
List  to  enhance  competition. 
Management  studies  in  the  1970s 
indicated  dissatisfaction  with  the 
policies  and  procedures  the  government 
followed  when  contracting  for 
production  of  motion  pictures  and 
videotapes.  In  response,  OFPP  Policy 
Letter  79—4  was  developed  to:  reduce 
perceived  waste  and  inefficiency  in 
contracting  for  such  services;  ensure 
that  the  government  obtains  such 
services  at  fair,  competitive  prices; 
provide  a  central  point  within  the 
government  where  interested  persons 
can  obtain  information  on  relevant 
contracting  procedures  and 


opportunities;  and  increase  competition 
for  these  contracts.  However,  changes 
over  the  last  19  years  in  both  the 
marketplace  for  these  services  and 
procurement  laws  and  regulations  make 
the  Policy  Letter  obsolete.  Today  there 
are  thousands  of  commercial  producers 
of  motion  picture  and  videotape 
productfons,  competition  is  the  norm, 
contracting  officers  routinely  obtain  past 
performance  information,  and  Internet 
access  (see  Supplementary  Information 
below)  as  well  as  other  marketplace 
tools  provide  sources  of  supply.  It  is  no 
longer  cost-effective  or  efficient  for  the 
government  to  maintain  an  office 
dedicated  to  evaluating  contractors  and 
maintaining  a  Qualified  Producers  List 
in  this  commercial  environment. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  OFPP 
Policy  Letter  79-4  should  submit  their 
comments  no  later  than  December  9, 
1998. 

ADDRESSES:  Comments  should  be 
addressed  to  Michael  Gerich,  Office  of 
Federal  Procurement  Policy.  Room  9001 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Gerich,  Office  of  Federal 
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Procurement  Policy,  202-395-3501. 
Copies  of  Policy  Letter  79-4  are 
available  at  the  address  above. 
SUPPLEMENTARY  INFORMATION:  The 
executive  agent  for  Policy  Letter  79-4, 
Defense  Visual  Information,  is 
developing  a  world  wide  website  that 
will  contain  an  Interested  Producers  List 
(IPL)  as  well  as  links  to  other  sites  for 
current,  up  to  date  and  valuable 
solicitation  information.  Thus,  while  a 
Qualified  Producers  List  will  no  longer 
be  a  requirement,  all  persons  or  firms 
interested  in  doing  business  with  the 
government  wrill  have  access  to,  as  a 
convenience,  databases  designed  to 
promote  the  exchange  of  information  for 
procurement  of  motion  picture,  video 
and  multimedia  productions.  This 
virtual  clearing  house  of  information 
will  provide  federal  agencies  vsrith  a 
valuable  information  resource  and  will 
provide  audiovisual  and  multimedia 
producers  a  forum,  the  IPL,  to  present 
their  production  capabiUties,  technical 
skills,  experience,  and  subject  matter 
expertise  in  a  searchable  on-line 
database.  Access  the  website,  http:// 
dodimagery.afis.osd.mil  and  select 
"Order/Initiate  VI  Production"  for  more 
information  on  the  IPL  website 
currently  under  development.  This  new 
website  will  be  activated  upon 
rescission  of  Policy  Letter  79-4. 
Deidre  A.  Lee, 
Administrator. 

IFR  Doc.  9a-25653  Filed  9-24-98;  8:45  am] 
BKIMG  CODE  3110-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45.  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  appUcations  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  October  20, 1998. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 


ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  ArUngton,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1030. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regiilations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientffic 
Interest. 

The  applications  received  are  as 
follows: 

1.  Applicant 

Permit  Appfication  No.  99-012 

Erick  Chiang,  Head,  Polar  Research 
Support  Section,  Office  of  Polar 
Programs,  Rm.  755,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
ArUngton,  Virginia  22230 

Activity  for  Which  Permit  Is  Requested 

Enter  Antarctic  Specially  Protected 
Areas 

The  applicant  proposes  to  conduct 
recreational  and  educational  visits,  by 
authorized  U.S.  Antarctic  Program 
(USAP)  participants,  to  the  following 
areas:  SPA  #25 — Cape  Evans,  including 
Scott's  Hut;  SPA  #26— Cape  Adare, 
including  the  historic  huts;  SPA  #27 — 
Cape  Royds,  including  Shackleton's 
Hut;  and  SPA  #28— Discovery  Hut  (Hut 
Point).  McMurdo  Station  is  located  on 
Hut  Point,  Ross  Island,  and  is  in  very 
close  proximity  to  several  historic  huts, 
especially  Discovery  Hut,  which  sits 
adjacent  to  the  station.  Access  to  the 
huts  will  be  by  tracked  vehicle, 
heUcopter,  or  on  foot  as  appropriate.  All 
visits  will  be  conducted  in  accordance 
with  the  management  plans  for  the 
specific  sites.  In  addition,  procedures 
for  monitoring  numbers  of  USAP 
visitors  throughout  the  season  will  be 
implemented. 

Location 

SPA  #25 — Cape  Evans,  including 
Scott's  Hut;  SPA  #26— Cape  Adare, 
including  the  historic  huts; 


SPA  #27— Cape  Royds,  including 
Shackleton's  Hut;  and  SPA  #28— 
Discovery  Hut,  Hut  Point. 

Dates 

October  1. 1998-September  30.  2003. 
Nadene  G.  Kennedy, 

Permit  Officer,  Off  ice  of  Polar  Programs. 
(FR  Doc.  98-25727  Filed  9-24-98;  8:45  am) 

BHXMG  COOE  7S66-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwl  No.  50-336] 

Northeast  Nuclear  Energy  Company; 
Notice  of  Wittidrawal  of  Application  for 
Aniendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (NNECO)  to  withdraw 
its  July  7, 1995,  appUcation  for 
prop(»ed  amendment  to  Facility 
Operating  License  No.  DRP-65  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  2,  located  in  New  London  County. 
Connecticut. 

The  proposed  amendment  would 
have  revised  the  requirements  for  the 
control  room  air  conditioning  system 
and  supporting  Bases.  Subsequently,  by 
letter  dated  August  4, 1998,  NNECO 
withdrew  the  amendment  request 
because  it  is  in  the  process  of 
performing  new  radiological  assessment 
calculations  for  various  Millstone,  Unit 
No.  2,  design  basis  accidents,  which 
will  result  in  changes  to  the  proposed 
amendment.  NNECO  also  indicated  that 
it  would  no  longer  be  necessary  to 
respond  to  the  two  requests  for 
additional  information  dated  November 
6  and  25, 1997,  since  the  amendment 
request  is  being  v^thdrawn. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubUshed  in 
the  Federal  Register  on  August  2, 1995 
(60  FR  39443).  However,  by  letter  dated 
August  4, 1998,  the  Ucensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  7, 1995,  and  the 
licensee's  letter  dated  August  4, 1998, 
which  withdrew  the  appUcation  for 
license  amendment.  The  above 
docimients  are  available  for  pubUc 
inspection  at  the  Commission's  Pubic 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  pubUc  dociunent  rooms 
located  at  the  Learning  Resources 
Center,  Three  Rivers  Conununity- 
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Technical  College,  574  New  London 
Turnpike,  Norwich,  Connecticut,  and 
the  Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald  Jr., 
Senior  Project  Manager,  Millstone  Project 
Directorate,  Division  of  Reactor  Projects-l/II, 
Office  of  Nuclear  Reactor  Regulation. 

IFR  Doc.  98-25625  Filed  9-24-98;  8:45  am] 

BtLUNG  CODE  7SM-01-M 


NUCLEAR  REGULATORY  . 
COMMISSION 

Docket  Nos.  50-313  and  50-368] 

Entergy  Operations,  Inc.;  Arkansas 
Nuclear  One,  Units  1  and  2, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  Nos.  DPR-51  and  NPF-6  issued 
to  Entergy  Operations,  Inc.  (the 
licensee),  for  operation  of  Arkansas 
Nuclear  One,  Units  1  and  2  (ANO-1  and 
ANO-Z),  located  in  Pope  County, 
Arkansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  70.24(a)  as  it  pertains  to  the 
handling  and  storage  of  unirradiated 
fuel  at  ANO-1  and  ANO-2.  The 
requirements  of  10  CFR  70.24(a)  include 
(1)  having  a  monitoring  system  that  will 
energize  clear  audible  alarms  if 
accidental  criticality  occurs  in  each  area 
in  which  special  nuclear  material  is 
handled,  used,  or  stored  and  (2)  having 
emergency  procedures  and  conducting 
related  drills  to  familiarize  personnel 
with  the  evacuation  plan,  for  each  area 
in  which  this  licensed  special  nuclear 
material  is  handFed,  used,  or  stored. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  October  31, 1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  event  (or 
accident)  were  to  occur  during  the 
handling  of  special  nuclear  material, 
personnel  would  be  alerted  to  that  fact 
and  would  take  appropriate  action.  At  a 
commercial  nuclear  power  plant  the 
inadvertent  criticality  with  which  10 


CFR  70.24  is  concerned  could  occur 
during  fuel  handling  operations.  The 
special  nuclear  material  that  could  be 
assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  on  site  in  any  given 
location  is  small  enough  to  preclude 
achieving  a  critical  mass.  Because  the 
fuel  is  not  enriched  beyond  5.0  weight 
percent  Uranium-235  and  because 
commercial  nuclear  plant  licensees  have 
procedures  and  design  features  that 
prevent  inadvertent  criticality,  the  staff 
has  determined  that  it  is  imlikely  that 
an  inadvertent  criticality  could  occur 
due  to  the  handling  of  special  nuclear 
material  at  a  commercial  power  reactor. 
The  requirements  of  10  CFR  70.24. 
therefore,  are  not  necessary  to  ensure 
the  safety  of  personnel  during  the 
handling  of  special  nuclear  materials  at 
commercial  power  reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  ANO-1  and  ANO- 
2  Technical  Specifications  (TSs).  the 
design  of  the  new  fuel  storage  area,  and 
administrative  controls  imposed  on  fuel 
handling  procedures.  TSs  requirements 
specify  reactivity  limits  for  new  fuel 
assemblies  and  key  design  features  for 
the  new  fuel  storage  racks,  including  the 
minimum  spacing  between  the 
unirradiated  fuel  assemblies. 

Appendix  A  of  10  CFR  Part  50, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Criterion  62,  requires  the 
criticality  in  the  fuel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically-safe 
configurations.  This  is  met  at  ANO-1 
and  ANO-2,  as  identified  in  the  TSs  and 
the  Updated  Safety  Analysis  Reports 
(USARs).  The  TSs  for  storage  racks  and 
limits  on  fuel  enrichment  for  ANO-1 
and  ANO-2  are  such  that  the  ratio  of 
neutron  production  to  neutron 
absorption  and  leakage  (k-effective)  will 
not  exceed  0.98  assuming  optimum 
moderation  by  an  aqueous  foam  and 
will  not  exceed  0.95  when  the  storage 
area  is  flooded  with  unborated  water. 

The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  affect  radiological  plant 
effluents  since  the  handling  and  storage 
of  new  fuel  does  not  impact  the  normal 
operations  of  the  plant  that  generate 


radioactive  wastes  and  design  and 
administrative  controls  previously 
described  provide  adequate  controls  to 
preclude  accidental  releases  from  an 
inadvertent  criticality.  The  proposed 
exemption  would  not  cause  any 
significant  occupational  exposures  since 
the  TSs,  design  controls  (including 
geometric  spacing  of  fuel  assembly 
storage  spaces)  and  administrative 
controls  preclude  inadvertent  criticality. 
Existing  programs  at  ANO-1  and  ANO- 
2  also  provide  reasonable  confidence 
that  personnel  would  be  alerted  to  and 
would  know  how  to  respond  to  a 
radiological  accident  involving  the 
handling  and  storage  of  fuel  assemblies. 
The  amoimt  of  radioactive  waste  would 
not  be  changed  by  the  proposed 
exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption  (no-action 
alternative).  Denial  of  the  request  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Arkansas  Nuclear  One, 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  19, 1998,  the  staff  consulted 
with  Mr.  Bemie  Bevell,  Director, 
Division  of  Radiation  Control  and 
Emergency  Management,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 
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Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
himian  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  31, 1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
which  is  located  at  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  pubUc 
document  room  located  at  the 
Tomlinson  Library,  Arkansas  Tech 
University.  Russellville,  AR  72801. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Reddey. 

Senior  Project  Manager,  Project  Directorate 
IV-1.  Division  of  Reactor  Projects  III/IV.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  98-25692  Filed  9-24-98;  8:45  am] 
BILUNQ  CODE  7590-01-P 


POSTAL  SERVICE 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  9:00  a.m.,  Monday, 

October  5, 1998;  8:30  a.m.,  Tuesday, 

October  6, 1998. 

PLACE:  Honolulu,  Hawaii,  at  the 

Halekulani  Hotel,  2199  KaUa  Road,  in 

Ballroom  One. 

STATUS:  October  5  (Closed);  October  6 

(Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  October  5-9:00  a.m.  (Closed) 

1.  Items  Returned  to  the  Postal  Rate 
Commission  for  Reconsideration  in  Rate 
Case  R97-1. 

2.  Postal  Rate  Commission  Decision  in 
Docket  No.  MC98-1,  Mailing  Online. 

3.  Compensation  Issues. 

Tuesday,  October  6-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
August  31-September  1, 1998. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Board  of  Governors  1999  Meeting 
Schedule. 

4.  Office  of  the  Governors  FY  1999 
Budget. 

5.  Amendments  to  BOG  Bylaws. 

6.  Briefing  on  Year  2000. 

7.  Report  on  the  Honolulu 
Performance  Cluster. 

8.  Tentative  Agenda  for  the  November 
2-3, 1998.  meeting  in  Washington,  DC. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service.  475  L'Enfant 
Plaza,  SW.,  Washington.  DC  20260- 
1000.  Telephone  (202)  268-4800. 

Thomas  J.  Koeiber, 

Secretary. 

(FR  Doc.  98-25897  Filed  9-23-98;  3:44  pm| 

BILLING  CODE  7riO-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
23442:812-11314] 

Gradison-McDonald  Cash  Reserve 
Trust,  et  al.;  Notice  of  Application 

September  22, 1998. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  under 

section  6(c)  of  the  Investment  Company 

Act  of  1940  (the  "Act")  for  an 

exemption  from  section  15(a)  of  the  Act. 

SUMMARY:  The  requested  order  would 
permit  the  implementation,  without 
prior  shareholder  approval,  of  new 
investment  advisory  and  subadvisory 
agreements  (the  "New  Agreements")  for 
a  period  of  up  to  150  days  following  the 
later  of  the  date  on  whidi  a  merger 
between  McDonald  &  Company 
Investments,  Lie.  ("McDonald")  and 
KeyCorp  is  consummated  (the  "Merger 
Date")  or  the  date  on  which  the 
requested  order  is  issued  and 
continuing  until  the  date  the  New 
Agreements  are  approved  or 
disapproved  by  the  shareholders  (but  in 
no  event  later  than  April  1, 1999) 
("Interim  Period").  The  order  also 
would  permit  McDonald  &  Company 
Securities,  Inc.  (the  "Adviser"),  and 
Blairlogie  Capital  Management  (the 
"Subadviser")  to  receive  all  fees  earned 
under  the  New  Agreements  during  the 
Interim  Period  following  shareholder 
approval. 

APPLICANTS:  Gradison-McDonald  Cash 
Reserves  Trust  ("Cash  Reserves  Trust"), 
Gradison  Custodian  Trust  ("Custodian 
Trust"),  Gradison-McDonald  Mimidpal 
Custodian  Trust  ("Municipal  Trust"); 
Gradison  Growth  Trust  ("Growth 
Trust")  (collectively,  the  "Trusts"),  each 
on  behalf  of  its  separate  portfolios  (the 
"Funds"),  the  Adviser,  and  the 
Subadviser. 

RUNG  DATES:  The  application  was  filed 
on  September  21, 1998. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  \he  SEC  by  5:30  p.m.  on 
October  13, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  .Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Trusts  and  Adviser,  580  Walnut  Street, 
Cincinnati,  Ohio  45202;  and  Subadviser, 
125  Princes  Street,  Edinburgh,  Scotland 
EH2.  4 AD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Attorney  Adviser,  at 
(202)  942-0574,  or  Edward  P. 
Macdonald,  Branch  Chief,  at  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  Each  Trust  is  registered  under  the 
Act  as  an  open-end  management 
investment  company,  and  each  Trust, 
except  the  Cash  Reserves  Trust  which  is 
a  Massachusetts  business  trust,  is  an 
Ohio  business  trust.  The  Cash  Reserves 
Trust,  the  Custodian  Trust,  and  the 
Municipal  Trust  each  offer  one  Fimd, 
and  the  Growth  Trust  offers  four  Funds. 

2.  The  Adviser,  a  wholly-owned 
subsidiary  of  McDonald,  is  registered 
imder  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act")  and  serves  as 
investment  adviser  to  the  Funds.  The 
Subadviser,  organized  as  a  Scottish 
limited  partnership,  is  registered  under~ 
the  Advisers  Act.  The  Subadviser  acts  as 
subadviser  to  the  International  Fund 
series  of  the  Growth  Trust  under  a 
subadvisory  agreement  with  the 
Adviser. 

3.  On  June  15, 1998,  McDonald  and 
Key  Corp,  a  bank  holding  and  financial 
services  company,  entered  into  an 
Agreement  and  Plan  of  Merger  under 
which  Key  Corp  will  acquire  McDonald 
and  its  direct  and  indirect  subsidiaries 
including  the  Adviser  (the  "Merger"). 
Upon  consummation  of  the  Merger. 
McDonald  will  merge  into  KeyCorp 
with  KeyCorp  as  the  surviving  entity. 
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McDonald  and  KeyCorp  currently 
intend  to  combine  the  businesses  of  the 
Adviser  and  Key  Capital  Markets,  Inc., 
a  wholly-owned  sulwidiary  of  KeyCorp, 
into  one  wholly-owned  subsidiary  of 
KeyCorp  with  the  Adviser  continuing  as 
the  surviving  entity. 

4.  Applicants  state  that  the  Merger 
will  result  in  an  assignment,  and  thus 
automatic  termination,  of  the  Adviser's 
existing  investment  advisory  agreements 
with  the  Trusts  and  the  Subiadviser's 
existing  investment  subadvisory 
agreement  with  the  Adviser  (the 
"Existing  Agreements").  Applicants 
anticipate  that  the  Merger  will  ocau*  on 
or  about  October  12, 1998. 

5.  Applicants  request  an  exemption  to 
permit  the  implementation,  during  the 
Interim  Period  and  prior  to  obtaining 
shareholder  approval,  of  the  New 
Agreements.  The  requested  exemption 
would  cover  an  Interim  Period  of  not 
more  than  150  days,  beginning  on  the 
later  of  the  Merger  Date  or  the  date  the 
requested  order  is  issued  and 
continuing  imtil  the  date  the  New 
Agreements  are  approved  or 
disapproved  by  each  Fund's 
shareholders  (but  in  no  event  later  than 
April  1, 1999). »  The  requested  order 
also  would  permit  the  Adviser  and 
Subadviser  to  receive  all  fees  earned 
under  the  New  Agreements  during  the 
Interim  Period  if,  and  to  the  extent,  the 
New  Agreements  are  approved  by  the 
Fund's  shareholders.  Applicants  state 
that  the  terms  and  conditions  of  the 
New  Agreements  will  substantially 
identical  to  those  of  the  Existing 
Agreements,  except  for  the  effective  and 
termination  dates  and  the  inclusion  of 
escrow  arrangements  described  below. 

6.  Each  Trust's  board  of  trustees  (the 
"Boards"),  including  a  majority  of  each 
Board's  trustees  who  are  not  interested 
persons  of  the  Funds,  within  the 
meaning  of  section  2(a)(19)  of  the  Act 
("Independent  Trustees")  met  on  July 
31, 1998  and  September  14, 1998  and 
received  information  deemed 
reasonably  necessary  to  evaluate 
whether  the  terms  of  the  New 
Agreements  are  in  the  best  interest  of 
the  Funds  and  their  respective 


'  Applicants  state  that  if  the  Merger  Date  precedes 
the  issuance  of  the  requested  order,  the  Adviser 
and.  if  applicable,  the  Subadviser  will  serve  after 
the  Merger  Date  and  prior  to  the  issuance  of  the 
order  in  a  manner  consistent  with  their  fiduciary 
duty  to  provide  investment  advisory  services  to  the 
Funds  even  though  approval  of  the  New 
Agreements  has  not  been  secured  from  the  Funds' 
respective  shareholders.  Applicants  submit  that  in 
such  an  event,  the  Adviser  and,  if  applicable,  the 
Subadviser  will  be  entitled  to  receive  from  the 
Funds,  with  respect  to  the  period  from  the  Merger 
Date  until  the  issuance  of  the  order,  no  more  than 
the  actual  out-of-pocket  cost  to  the  Adviser  and.  if 
applicable,  the  Subadviser  for  providing  investment 
advisory  services  to  the  Funds. 


shareholders.  Each  Board,  including  the 
Independent  Trustees,  approved  the 
respective  New  Agreement  in 
accordance  with  section  15(c)  of  the  Act 
and  voted  to  recommend  that 
shareholders  of  the  respective  Fimd 
approve  the  New  Agreement  during  the 
Interim  Period. 

7.  Proxy  materials  for  the  approval  of 
the  New  Agreements  are  expected  to  be 
mailed  to  the  Funds'  shareholders  on  or 
about  January  15, 1999.  Applicants  state 
that  although  no  decisions  have  been 
made  with  respect  to  the  Funds, 
KeyCorp  will  likely  recommend  that  the 
Funds  be  merged  or  reorganized  into 
funds  of  the  KeyCorp  family  of  mutual 
funds  during  or  by  the  close  of  the 
Interim  Period.  Applicants  state  that 
commencing  the  proxy  solicitations  on 
or  about  January  15, 1999,  will  allow  the 
Funds  to  undertake  a  single  proxy 
solicitation  for  obtaining  shareholder 
approval  of  the  New  Agreements  and 
any  proposed  mergers  or 
reorganizations,  rather  than  conducting 
multiple  proxy  solicitations  within  a 
relatively  short  period  of  time,  and  thus, 
should  reduce  costs  and  minimize  any 
potential  shareholder  confusion  that 
may  arise  in  the  circumstances. 

8.  Fees  earned  by  the  Adviser  or  the 
Subadviser  under  the  New  Agreements 
during  the  Interim  Period  will  be 
maintained  in  an  interest-bearing 
escrow  account  with  an  unafBliated 
bank.  An  escrow  agent  will  make 
payment  of  fees  (including  any  interest 
earned)  to  the  Adviser  only  if  each 
Fimd's  shareholders  approve  the 
respective  New  Agreement.  The 
amounts  in  the  escrow  account 
(including  interest  earned  on  such  paid 
fees)  will  be  paid  (i)  to  the  Adviser  or 
Subadviser  only  upon  approval  of  the 
New  Agreements  by  the  shareholders  of 
the  respective  Fund;  or  (ii)  to  the 
respective  Fimd,  in  the  absence  of 
shareholder  approval.  The  escrow  agent 
will  notify  the  relevant  Boards  when 
fees  are  paid  from  the  escrow  account. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  an  investment  adviser  of  a  registered 
investment  company,  except  pursuant 
to  a  written  contract  that  has  been 
approved  by  the  vote  of  a  majority  of  the 
outstanding  voting  securities  of  such 
registered  investment  company.  Section 
15(a)  of  the  Act  further  requires  that 
such  written  contract  provide  for 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 


of  the  assignor's  outstanding  voting 
securities  by  a  seciuity  holder  of  the 
assignor.  Applicants  state  that  the 
Merger  will  result  in  an  assignment,  and 
thus  automatic  termination,  of  the 
Existing  Agreements. 

2.  Rule  15a-4  under  the  Act  provides, 
in  pertinent  part,  that  if  an  investment 
advisory  contract  with  an  investment 
company  is  terminated  by  an 
assigimient  in  which  the  adviser  does 
not  directly  or  indirectly  receive  a 
benefit,  the  adviser  may  continue  to  act 
as  such  for  the  company  for  120  days 
imder  a  written  contract  that  has  not 
been  approved  by  the  company's 
shareholders,  provided  that:  (a)  The  new 
contract  is  approved  by  that  company's 
board  of  directors  (including  a  majority 
of  the  non-interested  directors);  (b)  the 
compensation  to  be  paid  imder  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders;  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
with  the  assignment.  Applicants  state 
that  they  cannot  rely  on  rule  15a-4 
because  the  Adviser  may  be  deemed  to 
receive  a  benefit  in  connection  with  the 
Merger. 

3.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

4.  Applicants  submit  that  the 
requested  relief  meets  this  standard. 
Applicants  state  that  the  terms  and 
timing  of  the  Merger  were  determined 
by  McDonald  and  KeyCorp  in  response 
to  a  niunber  of  factors  beyond  the  scope 
of  the  Act  and  substantially  imrelated  to 
the  Funds.  Applicants  also  state  that 
there  is  not  a  sufficient  opportunity  to 
secure  shareholder  approval  of  the  New 
Agreements  before  the  Merger  Date. 
Applicants  assert  that  the  requested 
relief  would  permit  the  continuity  of 
investment  management  of  the  Funds, 
wdthout  interruption,  during  the  period 
following  the  consummation  of  the 
Merger. 

5.  Applicants  submit  that  the  scope 
and  quality  of  the  investment  advisory 
and  subadvisory  services  provided  to 
the  Funds  during  the  Interim  Period 
will  be  equivalent  to  the  scope  and 
quality  of  the  services  currently 
provided  to  the  Fimds.  Applicants  state 
that  the  Existing  Agreements  were 
approved  by  the  Boards  and  the 
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shareholders  of  the  Funds.  Applicants 
represent  that  the  New  Agreements  will 
have  substantially  the  same  terms  and 
conditions  as  the  Existing  Agreements, 
except  for  the  dates  of  commencement 
and  termination  and  the  inclusion  of  the 
escrow  arrangements.  Accordingly, 
applicants  assert  that  each  Fund  will 
receive,  during  the  Interim  Period, 
substantially  identical  investment 
advisory  and/or  subadvisory  services, 
provided  in  the  same  manner,  as  it 
received  prior  to  the  Effective  Date. 
Applicants  state  that,  in  the  event  of  any 
material  change  in  the  personnel  of  the 
Adviser  or  the  Subadviser  providing 
services  during  the  Interim  Period,  the 
Adviser  or  Subadviser  will  apprise  and 
consult  the  Boards  to  assure  that  the 
Boards,  including  a  majority  of  the 
Independent  Directors,  are  satisfied  that 
the  services  provided  by  the  Adviser 
and  Subadviser  will  not  be  diminished 
in  scope  or  quality. 

6.  Applicants  contend  that  to  deprive 
the  Adviser  and  the  Subadviser  of  their 
customary  fees  during  the  Interim 
Period  would  be  an  unduly  harsh  and 
unreasonable  penalty.  Applicants  note 
that  the  fees  payable  to  the  Adviser  and 
the  Subadviser  under  the  New 
Agreements  will  be  the  same  as  the  fees 
paid  imder  the  Existing  Agreements. 
Applicants  also  note  that  the  fees  will 
not  be  released  by  the  escrow  agent  to 
the  Adviser  or  the  Subadviser  without 
the  approval  of  the  Funds'  shareholders. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  Each  New  Agreement  will  have  the 
same  terms  and  conditions  as  the 
respective  Existing  Agreement,  except 
for  their  effective  and  termination  dates 
and  the  inclusion  of  escrow 
arrangements. 

2.  Fees  earned  by  the  Adviser  or  the 
Subadviser  in  accordance  with  a  New 
Agreement  during  the  Interim  Period 
will  be  maintained  in  an  interest- 
bearing  escrow  account  with  an 
imaffiliated  bank,  and  amounts  in  the 
accoimt  (including  interest  earned  on 
such  paid  fees)  will  be  paid:  (a)  to  the 
Adviser  and,  if  applicable,  the 
Subadviser,  upon  approval  of  the  New 
Agreements  by  the  respective  Fund's 
shareholders;  or  (b)  to  the  respective 
Fund,  in  the  absence  of  shareholder 
approval. 

3.  Each  Fimd  will  promptly  schedule 
a  meeting  of  shareholders  to  vote  on 
approval  of  the  respective  New 
Agreement  to  be  held  within  150  days 
following  the  commencisment  of  the 
Interim  Period  (but  in  no  event  later 
than  April  1, 1999). 


4.  McDonald,  KeyCorp  and/or  one  or 
more  of  thefr  subsidiaries.'but  not  the 
Fimds,  will  pay  the  costs  of  preparing 
and  fiUng  the  application  and  the  costs 
relating  to  the  solicitation  of 
shareholder  approval  of  the  New 
Agreements. 

5.  The  Adviser  and  Subadviser  will 
take  all  appropriate  actions  to  ensure 
that  the  scope  and  quality  of  advisory 
and  other  services  provided  to  the  Fund 
during  the  Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
respective  Board,  including  a  majority 
of  the  Independent  Trustees,  to  the 
scope  and  quaUty  of  services  provided 
under  the  Existing  Agreement.  In  the 
event  of  any  material  change  in 
personnel  providing  services  under  the 
New  Agreements,  the  Adviser  or 
Subadviser  will  apprise  and  consult  the 
Boards  to  assure  that  the  Boards, 
including  a  majority  of  the  Independent 
Trustees,  are  satisfied  that  the  services 
provided  will  not  be  diminished  in 
scope  or  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-25726  Filed  9-24-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26917] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
fAcf) 

September  18, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  emd  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
October  13, 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 


in  case  of  an  attorney  at  law,  by 

certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  October  13, 1998,  the 
appHcation(s]  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Entergy  Corporatioii  (70-9049) 

Entergy  Corporation  ("Entergy"),  a 
registered  holding  company,  639  Loyola 
Avenue,  New  Orleans,  Louisiana  70113, 
has  filed  an  application-declaration 
under  sections  6(a),  7, 12(b),  32  and  33 
of  the  Act  and  rules  45,  53  and  54  under 
the  Act. 

Entergy,  through  its  direct  and 
indirect  subsidiary  companies,  is 
engaged,  among  other  things,  in 
investing  in  and  developing  exempt 
wholesale  generators  ("EWGs")  and 
foreign  utility  companies  ("FUCOs"),  as 
each  is  defined  in  the  Act.  Entergy  is 
currently  authorized  by  several  orders  to 
finance  these  activities  through  the 
issuance  and  sale  of  debt  and  equity 
securities.  Under  the  terms  of  two  such 
orders,'  Entergy  is  authorized  to  issue 
and  sell  up  to  30  million  shares  of  its 
common  stock  ("Common  Stock") 
under  its  dividend  reinvestment  and 
stock  purchase  plan.  Under  the  terms  of 
another  such  order,  dated  February  26, 
1997  (HCAR  No.  26674),  Entergy  is 
authorized  to  issue  unsecured  notes 
through  December  31,  2002,  in  an 
aggregate  principal  amount  at  any  time 
outstanding  not  to  exceed  $500  million. 

Entergy  now  requests  that  the 
Commission  exempt  Entergy  from  the 
requirements  of  rule  53(a)(1)  under  the 
Act,  to  allow  Entergy  to  issue  securities 
for  the  purpose  of  investing  in  EWGs 
and  FUCOs,  and  to  issue  guarantees 
relative  to  the  obligations  of  these 
entities. 2  Under  the  proposal,  the 
aggregate  amount  of  these  securities  and 
guaranties  outstanding  at  any  time 
would  not,  when  added  to  Entergy's 
aggregate  investment  in  EWGs  and 
FUCOs,  exceed  100%  of  Entergy's 
consolidated  retained  earnings. 

The  consolidated  retained  earnings  of 
Entergy  through  March  31, 1998  were 
about  $2.1936  billion.  Entergy  had 
aggregate  investments  of  about  $1.1838 


>  HCAR  No.  2SS41  (June  6. 1996)  and  HCAR  No. 
26693  (March  25.  1997). 

'  Entergy  is  currently  seeking  Commission 
approval  in  a  separate  filing  to  finance  its 
investments  in  EWGs  and  FUCOs  through 
providing  guarantees  or  other  forms  of  credit 
support  in  respect  of  the  securities  or  other 
obligations. 
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billion  through  March  31, 1998  (or 
approximately  54%  of  its  consolidated 
retained  earnings).' 

Conectiv,  et  al.  (70-9095) 

Conectiv,  a  registered  public  utility 
holding  company  under  the  Act,  and 
Conectiv 's  subsidiary  companies, 
Delmarva  Power  &  Light  Company 
("Delmarva"),  Conectiv  Resource 
Partners,  Inc.  and  Conectiv  Energy 
Supply  Company,  all  located  at  800 
King  Street,  Wilmington,  Delaware 
19899;  Delmarva  Capital  Investments, 
Inc.,  Conectiv  Services,  Inc.,  Conectiv 
Communications,  Inc.,  Delmarva 
Services  Company,  DCl  I,  Inc.,  DCI 11, 
Inc.,  DCTC-Bumey,  Inc.,  Christiana 
Capital  Management,  Inc.,  Delmarva 
Operating  Services  Co.,  Conectiv 
Solutions,  LLC,  Conectiv  Energy,  Inc., 
Power  Consulting  Group,  Inc.,  and 
Conectiv  Plumbing  LLC,  all  located  at 
252  Chapman  Road,  P.O.  Box  6066, 
Newark,  Delaware  19714;  Atlantic  City 
Electric  Company,  Atlantic  Energy 
Enterprises,  Inc.,  and  Atlantic  Energy 
International,  Inc..  all  located  at  6801 
Black  Horse  Pike,  Egg  Harbor  Township, 
New  Jersey  08234;  Atlantic  Generation, 
Inc.,  Atlantic  Southern  Properties,  Inc., 
ATE  Investment,  Inc.,  Conectiv  Thermal 
Systems.  Inc.,  CoastalComm,  Inc., 
Atlantic  Energy  Technology,  Inc., 
Binghamton  General,  Inc.,  Binghamton 
Limited,  Inc.,  Pedrick  Ltd.,  Inc.,  Pedrick 
Gen.  Inc.,  Vineland  Limited,  Inc., 
Vineland  General,  Inc.,  Atlantic  Jersey 
Thermal  Systems,  Inc.,  ATS  Operating 
Services,  Inc.,  The  Earth  Exchange,  Inc., 
and  Atlantic  Paxton  Cogeneration,  Inc., 
all  located  at  5100  Harding  Highway, 
Mays  Landing,  New  Jersey  08330;  and 
Petron  Oil  Corporation  ("Petron"),  180 
Gordon  Drive,  Exton,  Pennsylvania 
19341-1328,  collectively, 
"Applicants"),  have  filed  a  post- 
effective  amendment  to  an  application- 
declaration  filed  under  sections  6(a),  7, 
9(a),  10  and  12(b)  of  the  Act  and  rules 
43(a),  45  and  54  under  the  Act.     . 

By  order  dated  February  26, 1998 
(HCAR  No.  26833)  ("Financing  Order"), 
the  Commission  authorized  Conectiv  to 
issue  short-term  debt  through  December 
31.  2000  up  to  an  amount  which,  when 
.aggregated  with  outstanding  short-term 
debt  issued  by  Delmarva,  would  not 


'Entergy  states  that  its  aggregate  investment  in 
EWGs  and  FUCOs  currently  exceeds  the  50% 
limitation  in  Rule  53(a)(1).  It  states  that  this  is  due 
to  certain  write-offs  against  Entergy's  consolidated 
retained  earnings,  including  a  net  decrease  of 
approximately  $140  million  from  the  second 
quarter  to  the  third  quarter  of  1997.  Entergy 
attributes  this  net  decrease  primarily  to  the 
recording  of  a  one-time  "windfall  profits  tax" 
mposed  by  the  British  government  on  London 

'ectricity  pic,  an  indirect  subsidiary  of  Entergy  and 

•UCO. 


exceed  $500  million  at  any  one  time 
outstanding  ("Short-Term  Debt 
Authorization").'*  In  the  Financing 
Order,  the  Commission  also  authorized 
Conectiv  to  issue  up  to  10  million 
shares  of  its  common  stock  ("Common 
Stock")  for  benefit  plans  and  a  dividend 
reinvestment  plan.  In  addition,  the 
Financing  Order  authorized  Conectiv 
and  its  subsidiaries  to  establish  a  system 
money  pool  ("Money  Pool"). 

Conectiv  now  requests  that  the  Short- 
Term  Debt  Authorization  for  Conectiv 
be  increased  from  $500  million  to  $800 
million.  Conectiv  states  that  it  seeks  no 
other  changes  to  the  authority  granted 
by  the  Financing  Order  to  incur  short- 
term  debt.  The  short-term  debt  will  be 
used  to  provide  working  capital  for  the 
general  corporate  purposes  of  Conectiv 
and  its  subsidiaries  and  to  fund  the 
capital  requirements  of  Conectiv 's 
subsidiaries  until  long-term  Bnancing 
can  be  obtained.^ 

Applicants  also  request  that  the 
description  of  the  benefit  plans  under 
which  Common  Stock  may  be  issued  be 
amended  to  include  a  prior  Delmarva 
incentive  plan.  In  the  Financing  Order. 
Conectiv  was  authorized  to  issue 
Common  Stock  under  the  terms  of  the 
Conectiv  incentive  compensation  plan 
(the  "Conectiv  Plan")  and  of  future 
compensation  plans,  subject  to  certain 
conditions.  However,  Conectiv  states 
that  options  had  been  issued  under  an 
existing  Delmarva  long-term  incentive 
plem  (the  "Delmarva  Plan")  that  were 
not  extinguished  upon  the  effective  date 
of  the  acquisition  of  Delmarva  and 
Atlantic  Energy,  Inc.  by  Conectiv.  These 
options  were  converted  to  options  to 
buy  Common  Stock.  Conectiv  proposes 
to  expand  its  authority  imder  the 
Financing  Order  so  as  to  include 
authority  to  issue  Common  Stock  imder 
the  Delmarva  Plan  as  well  as  the 
Conectiv  Plan  and  future  plans. 

Finally.  Applicants  request  authority 
for  Petron  to  participate  in  the  Money 
Pool.  Conectiv  states  that  Petron  was 
purchased  by  Conectiv  Energy  Supply 
Company  (previously  Delmarva  Energy 
Company)  in  an  exempt  acquisition  of 
securities  imder  rule  58  imder  the  Act 
after  the  Money  Pool  was  established. 

GPU,  Inc.,  et  al.  (70-9309) 

GPU.  Inc.  ("GPU").  300  Madison 
Avenue.  Morristown.  New  Jersey  07962, 
a  registered  holding  company,  and  its 
electric  utility  subsidiary  companies, 


Jersey  Central  Power  &  Light  Company 
("JCP&L"),  Metropolitan  Edison 
Company  ("Met-Ed")  and  Peimsylvania 
Electric  Company  ("Penelec"),  all 
located  at  2800  Pottsville  Pike,  Reading 
Pennsylvania  19605,  have  filed  a 
declaration  under  section  12(b)  of  the 
Act  and  rules  45  and  54  under  the  Act. 

By  order  dated  March  24, 1997  (HCAR 
No.  26690)  ("1997  Order"),  GPU  was 
authorized  to  enter  into  letter  of  credit 
reimbursement  agreements 
("Reimbursement  Agreements")  with 
banks  in  aggregate  face  amounts  of  up 
to  $40  million,  through  December  31, 
2006.  The  letters  of  credit  underlying 
the  Reimbursement  Agreements  were 
executed  to  provide  security  for  the 
workers  compensation  obligations  of 
GPU  subsidiaries  GPU  Service.  Inc. 
("CPUS").  JCP&L.  GPU  Nuclear 
CorporaUon  ("GPUN")  and  GPU 
Generation,  Inc.  ("GPUG").^  The 
Commission  reserved  jurisdiction  in 
that  order  over  CPU's  request  to  enter 
into  similar  letter  of  credit 
reimbursement  agreements  for  the 
benefit  of  Met-Ed  and  Penelec. 
Separately,  by  orders  dated  April  14, 

1993  ("1993  Order")  and  March  15, 

1994  ("1994  Order")  (HCAR  Nos.  25793 
and  26003,  respectively),  Met-Ed  and 
Penelec,  together,  and  JCP&L,  alone, 
were  authorized  to  enter  into  similar 
letter  of  credit  reimbursement 
agreements  to  aggregate  face  amounts  of 
up  to  $20  and  $15  million,  respectively, 
through  December  31, 1998.' 

GPUS  now  intends,  through 
December  31,  2006,  to  enter  into  a 
reimbursement  agreement  for  the  New 
Jersey  employees  and  a  reimbursement 
agreement  for  the  Pennsylvania 
employees  of  itself,  JCP&L,  Met-Ed, 
Penelec,  GPUN  and  GPUG.  GPU 
proposes  to  be  a  party  to  these 
agreements  or  to  guarantee  GPUS' 
obligations  under  them.  GPU,  JCP&L, 
Met-Ed  and  Penlec  propose  that  an 
order  in  this  matter  supersede  the  1993, 
1994  and  1997  Orders,  except  that 
existing  reimbursement  agreements 
made  under  those  orders  will  not  be 
affected. 

Each  agreement  will  have  a  face 
amount  of  up  to  $20  million  and  will  be 
co-signed  or  guaranteed  by  GPU. 


*  Delmarva  is  limited  by  order  of  the  Virginia 
State  Corporation  Commission  to  a  maximum  of 
S275  million  short-term  debt  at  any  one  time 
outstanding  through  December  31, 1999. 

*  Conectiv  states  that  general  corporate  purposes 
could  include  interim  funding  of  the  repurchase  of 
outstanding  long-term  securities. 


•GPU  maintains  two  sep>arate  Reimbursement 
Agreements  under  the  1997  Order  for  workers 
compensation  obligations  related  to  New  Jersey  and 
Pennsylvania  employees  of  JCP&L.  GPUS,  GPUN 
and  GPUG,  with  face  amounts  of  S9.68  million  and 
$4.84  million,  respectively,  that  expire  December 
31, 1998. 

'  Under  authority  of  the  1993  Order,  Penelec  and 
Met-Ed  each  have  reimbursement  agreements  with 
face  amounts  of  $2.73  million  and  $706,000,  also 
expiring  December  31, 1998.  )CP&L  did  not  exercise 
its  authority  under  the  1994  Order  to  enter  into  any 
reimbursement  agreements. 
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Drawings  under  the  Reimbursement 
Agreements  will  bear  interest  at  no  more 
than  the  effective  prime  rate  of  the  bank 
issuing  a  letter  of  credit.  The  terms  for 
the  Reimbursement  Agreements  will  not 
exceed  three  years. 

GPUS  will  seek  reimbursement 
directly  from  the  associate  company 
responsible  for  the  drawing.  It  will 
allocate  Reimbursement  Agreement  fees 
based  on  loss  exposure  (determined 
generally  by  payroll)  in  the  relevant 
state. 

Niagara  Mohawk  Holdings,  Inc.  (70- 
9339) 

Niagara  Mohawk  Holdings,  Inc. 
("Holdings"),  300  Erie  Boulevard, 
Syracuse,  New  York  13202,  a  wholly 
owned  subsidiary  company  of  Niagara 
Mohawk  Power  Corporation  ("Niagara 
Mohawk"),  a  New  York  gas  and  electric 
utility  holding  company  exempt  from 
registratix)n  under  section  3(a)(2)  and 
rule  2  of  the  Act,  has  filed  an 
application  under  sections  3(a)(1), 
9(a)(2)  and  10  of  the  Act. 

Holdings  proposes  to  acquire  all  of 
the  outstanding  common  stock  of 
Niagara  Mohawk  and,  indirectly,  86%  of 
the  outstanding  common  stock  of 
Beebee  Island  Corp.  ("Beebee  Island"), 
67%  of  the  outstanding  common  stock 
of  Moreau  Manufacturing  Corp. 
("Moreau"),  and  50%  of  Canadian 
Niagara  Power  Company  ("CNP")  as 
described  below. 

The  acquisition  will  be  accomplished 
through  an  exchange  ("Exchange")  of 
each  outstanding  share  of  Niagara 
Mohawk  common  stock  for  one  share  of 
Holdings  common  stock.  As  a  result  of 
the  Exchange,  Holdings  will  become  a 
holding  company,  Niagara  Mohawk  will 
become  a  subsidiary  of  Holdings,  and  all 
of  Holdings'  common  stock  outstanding 
immediately  after  the  Exchange  will  be 
owmed  by  the  former  holders  of  Niagara 
Mohawk  common  stock  outstanding 
immediately  prior  to  the  Exchange. 

After  the  Exchange,  certain  of  Niagara 
Mohawk's  existing  nonutility 
subsidiaries  will  be  transferred  to 
Holdings  and  become  subsidiaries  of 
Holdings.^  Holdings  will  have  no 
material  assets  other  than  its  ownership 
of  the  stock  of  its  subsidiaries.  Holdings 
states  that  it  will  not  assume  or 
guarantee  the  current  indebtedness  of 
Niagara  Mohawk  in  connection  with  the 
Exchange. 

Niagara  Mohawk  is  engaged  in  the 
generation,  transmission,  distribution 
and  purchase  of  electricity  in  the 
eastern,  central,  northern  and  western 


sections  of  the  State  of  New  York  having 
a  total  population  of  3.5  million,  and 
purchasing,  transporting  and 
distributing  natural  gas  in  the  eastern, 
central  and  northern  sections  of  the 
State  of  New  York.  Niagara  Mohawk  had 
$3,966,404,000  in  consolidated 
operating  revenues  in  1997.  Niagara 
Mohawk  is  subject  to  the  regulatory 
authority  of  the  New  York  PubUc 
Service  Commission. 

Niagara  Mohawk  currently  owns  a 
subsidiary  company,  Opinac  North 
America,  Inc.  ("Opinac  NA"),  which  in 
turn  owns  Opinac  Energy  Corporation, 
Plum  Street  Enterprises,  Inc.  and  Plum 
Street  Energy  Marketing,  Inc.  (a 
subsidiary  of  Plum  Street  Enterprises, 
Inc.).  Opinac  Energy  Corporation  owns 
50%  of  CNP,  a  public  utility  as  defined 
in  the  Act,  which  owns  a  99.99% 
interest  in  Canadian  Niagara  Wind 
Power  Company,  Inc.  and  Cowley  Ridge 
Partnership  and  generates  electricity  at 
the  William  B.  Rankine  Generating 
Station  located  in  Niagara  Falls, 
Ontario,  Canada.^  CNP  distributes 
electricity  to  residential,  commercial 
and  industrial  customers  in  Niagara 
Falls  and  Fort  Erie,  Ontario.  CNP  also 
has  an  international  electric 
interconnection  with  Niagara  Mohawk 
and  both  sell  power  to,  and  purchase 
power  from,  Niagara  Mohawk  at 
wholesale.  Otherwise,  CNP  conducts  its 
business  wholly  within  Canada. 

Niagara  Mohawk  also  owns  a  majority 
interest  in  two  additional  utility 
companies:  Beebee  Island*"  and 
Moreau."  Beebee  Island  operates  a  1.1 
megawatt  hydroelectric  generating 
station  located  on  the  Black  River  in  the 
State  of  New  York.  Moreau  operates  a 
5.0  megawatt  hydroelectric  generating 
station  located  on  the  Hudson  River  in 
New  York  state.  Beebee  Island  and 
Moreau  have  contractual  agreements 
with  their  respective  owners  to  sell 
100%  of  their  power  in  accordance  with 
ownership  percentages  on  a  wholesale 
basis. 

Holdings  states  that  the  proposed 
corporate  restructuring  is  intended  to 
permit  Niagara  Mohawk  and  its 
subsidiaries  the  financial  and  regulatory 
flexibility  to  compete  more  effectively 
in  an  increasingly  competitive  energy 
industry  by  providing  a  structure  that 


"  Niagara  Mohawk's  nonutility  subsidiaries 
include:  NM  Uranium,  Inc.,  NM  Holdings,  Inc.  and 
MM  Receivables  Corp. 


^Opinac  Energy  Corporation  is  an  exempt 
holding  company  under  section  3(a)(5)  of  the  Public 
Utility  Holding  Company  Act.  (HCAR  No.  25632, 
September  16, 1992). 

'"Niagara  Mohawk  owns  86%  of  the  outstanding 
common  stock  of  Beebee  Island,  the  remaining  13% 
is  owned  by  Ahlstrom  Filtration.  Inc. 

<>  Niagara  Mohawk  owns  67%  of  the  outstanding 
common  stock  of  Moreau,  the  remaining  33%  is 
owned  by  Finch,  Pruyn  and  Company. 


can  accommodate  both  regulated  and 
unregulated  lines  of  business. 

Holdings  asserts  that  following  the 
Exchange,  it  will  be  a  public  utility 
holding  company  entitled  to  an 
exemption  under  section  3(a)(1)  of  the 
Act  because  it  and  each  of  its  public 
utility  subsidiaries  from  which  it 
derives  a  material  part  of  its  income  will 
be  predominately  intrastate  in  character 
and  will  carry  on  their  business 
substantially  in  the  State  of  New  York. 

Northeast  Utilities  (70-9343) 

Northeast  Utilities  ("NU"),  a 
registered  holding  company,  located  at 
174  Brush  Hill  Avenue,  West 
Springfield,  Massachusetts  01090-0010. 
has  filed  an  application-declaration 
under  sections  6(a),  7,  9(a),  10,  and  12(b) 
of  the  Act  and  rules  45  and  54  under  the 
Act. 

NU  requests  authorization  through 
December  31, 1999,  to  organize,  acquire 
the  capital  stock,  and  provide  financing 
in  respect  to  a  new,  wholly  owned 
subsidiary  ("NEWCO"),  which  will, 
through  multiple  subsidiaries,  engage  in 
a  variety  of  energy-related  and  other 
activities  and  acquire  and  manage 
nonnuclear  generating  plants.  Upon 
formation,  NEWCO  will  issue,  and  NU 
will  acquire,  one  himdred  shares  of 
common  stock,  par  value  $1  per  share 
for  $100,000.  NU  further  proposes 
through  E)ecember  31, 1999,  to  invest  up 
to  $150  million  "  for  NEWCO's 
preliminary  development  activities  and 
administrative  costs  associated  with, 
among  other  things,  (1)  identifying  and 
analyzing  generation  acquisition 
opportunities  for  these  projects  (in  the 
aggregate  amount  of  up  to  $10  million) 
and  (2)  developing  and  managing 
NEWCO's  other  investments  (in  the 
aggregate  amount  of  up  to  $140  million). 

NEWCO  proposes  to  participate  in  the 
auction  of  nonnuclear  generating  assets 
through  formation  of  a  wholly  owned 
subsidiary  GENCO.  GENCO  will  issue, 
and  NEWCO  will  acquire,  one  hundred 
shares  of  common  stock,  par  value  $1 
per  share.  NEWCO  will  invest  an 
additional  $10  million  in  GENCO 
through  December  31, 1999. 
Subsequently,  NEWCO  will  issue  to  NU 
and  NU  will  acquire,  100  shares  of 
NEWCO  common  stock  for  $100,000, 
and  in  turn,  GENCO  will  issue  to 
NEWCO  and  NEWCO  will  acquire  100 
shares  of  GENCO  common  stock  for 
$10,000. 

NU  and  NEWCO  also  propose  through 
December  31. 1999  to  issue  guarantees 


'*Each  investment  by  NU  in  NEWCO  will  take 
the  form  o' additional  acquisitions  of  capital  slock, 
capital  contributions,  open  account  advances  or 
subordinated  loans. 
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or  provide  other  forms  of  credit  support 
or  enhancements  (collectively, 
"Guarantees")  to,  or  for  the  benefit  of, 
nonutility  companies  and  other  direct  or 
indirect  subsidiaries  or  affiliates  of 
NEWCO  in  an  aggregate  amount  not  to 
exceed  $75  milhon.  Guarantees  may 
take  the  form  of  NU  or  NEWCO  agreeing 
to  guarantee,  undertake  reimbursement 
obligations,  assume  liabilities  or  other 
obligations  with  respect  to  or  act  as 
surety  on,  bonds,  letters  of  credit, 
evidences  of  indebtedness,  equity 
commitments,  performance  and  other 
obligations  undertaken  by  NU,  NEWCO, 
GENCO,  the  nonutility  companies  or  its 
affiliates. 

NU  and  NEWCO  represent  that  the 
terms  and  conditions  of  the  Guarantees 
will  be  established  through  arm's  length 
negotiations  based  upon  current  market 
conditions.  NU  and  NEWCO  further 
undertake  that  any  Guarantee  they  issue 
will  be  without  recourse  to  any  of  the 
system  operating  companies  to  the 
extent  not  authorized  imder  rule  52. 

NU  and  NEWCO  represent  that  no 
Commission  authorization  is  sought 
under  this  application-declaration  for 
the  acquisition  or  operation  of  any 
public  utility  company  as  defined  imder 
the  Act. 

Northern  States  Power  Company  (70- 
9337) 

Northern  States  Power  Company 
("NSP").  414  Nicollet  Mall, 
Minneapolis,  Minnesota  55401,  a 
Minnesota  combination  electric  and  gas 
public-utility  company  and  a  public- 
utility  holding  company  exempt  from 
registration  by  order  under  section 
3(a)(2)  of  the  Act,"  has  filed  an 
application  under  sections  3(a)(2).  9(a) 
and  10  of  the  Act  in  connection  with  its 
acquisition  of  all  of  the  issued  and 
outstanding  common  stock  of  Black 
Mountain  Gas  Company  ("BMG"),  an 
Arizona  gas  utility  company. 

NSP  is  engaged  primarily  in  the 
generation,  transmission  and 
distribution  of  electricity  throughout  a 
30,000  square  mile  service  area  in 
Minnesota,  South  Dakota  and  North 
Dakota.  NSP  also  purchases,  distributes 
and  sells  natiu-al~gas  to  retail  customers, 
and  transports  customer-owned  gas,  in 
approximately  118  communities  within 
this  area.  NSP  provides  electric  utility 
service  in  South  Dakota  and  electric  and 
gas  utility  service  in  Minnesota  and 


"  See  Northern  States  Power  Co.,  Holding  Co. 
ACt  Release  No.  22334  (Dec.  23, 1981).  Section 
3(a)(2)  of  the  Act  provides  for  the  exemption  of  a 
public-utility  holding  company  that  "is 
predominantly  a  public-utility  company  whose 
operations  as  such  do  not  extend  beyond  the  Slate 
in  which  it  is  organized  and  States  contiguous 
thereto." 


North  Dakota.  Of  the  more  than  2.5 
million  people  served  by  NSP,  the 
majority  are  concentrated  in  the 
Minneapolis-St.  Paul  metropolitan  area. 
In  1997,  more  than  73%  of  the  electric 
retail  revenue  of  NSP  was  derived  from 
sales  in  the  Minneapolis-St.  Paul 
metropolitan  area  and  more  than  66%  of 
its  retail  gas  revenue  was  derived  fix>m 
sales  in  the  St.  Paul  metropolitan  area. 
As  of  December  31, 1997,  NSP  provided 
electric  utility  service  to  approximately 
1,220.000  customers  and  gas  utility 
service  to  approximately  375,000 
customers.** 

NSP  is  subject  to  regulation  by  the 
Minnesota  Public  Utilities  Commission 
("Minnesota  Commission"),  the  North 
Dakota  Public  Service  Commission 
("North  Dakota  Commission")  and  the 
South  Dakota  Public  Utilities 
Commission  ("South  Dakota 
Commission")  with  respect  to  its  retail 
sales  rates,  services  and  other  aspects  of 
its  retail  operations.*' 

NSP  owns  all  of  the  outstanding 
common  stock  of  Northern  States  Power 
Company  ("NSP-W"),  a  Wisconsin 
public-utility  company.  NSP-W  is 
engaged  in  the  generation,  transmission 
and  distribution  of  electricity  to 
approximately  206,700  retail  customers 
in  an  approximately  18,900  square  mile 
area  in  northwestern  Wisconsin;  to 
approximately  9,200  electric  retail 
customers  in  an  approximately  300 
square  mile  area  in  the  western  portion 
of  the  Upper  Peninsula  of  Michigan;  and 
to  10  wholesale  customers  in  the  same 
general  area.  NSP-W  relies  primarily  on 
NSP  for  base  load  generation  and 
purchases  of  power  to  meet  the  needs  of 
its  customers.  The  electric  operations  of 
NSP  and  NSP-W  are  fully  integrated 
and  all  generating  units  are  centrally 
dispatched  by  NSP. 

NSP-W  also  purchases,  distributes 
and  sells  natural  gas  to  retail  customers, 
or  transports  customer-owned  natural 
gas,  in  the  same  service  territory  to 
approximately  72,100  customers  in 
Wisconsin  and  4,900  customers  in 
Michigan.  In  1997,  NSP-W  provided 


'••NSP  is  also  engaged,  directly  and  indirectly,  in 
various  nonutility  businesses.  For  the  year  ended 
December  31, 1997,  approximately  8%  of  NSP's 
consolidated  operating  revenues  (before 
intercompany  elminations)  and  8%  of  its 
consolidated  net  income  were  derived  from  the 
nonutility  businesses.  As  of  December  31, 1997, 
approximately  20%  of  NSP's  consolidated  assets 
were  invested  in  nonutility  businesses. 

"Wholesale  rates  for  electric  energy  sold  in 
interstate  commerce,  wheeling  rates  for  energy 
transmission  in  interstate  commerce,  and  certain 
other  activities  of  NSP  and  NSP-W,  defined  below, 
are  subject  to  the  jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  ("FERC").  The  operation 
and  construction  of  NSP's  Prairie  Island  and 
Monticello  nuclear  facilities  are  subject  to 
regulation  by  the  Nuclear  Regulatory  Commission. 


approximately  13%  of  NSP's 
consolidated  revenues.  NSP-W  is 
subject  to  reguliation  by  the  P^iblic 
Service  Commisfiion  of  Wisconsin 
("Wisconsin  Commission")  and  the 
Michigan  Public  Service  Commission 
("Michigan  Commission")  with  respect 
to  its  retail  sales  rates,  services  and 
other  a^)ects  of  its  retail  operations. 
For  the  year  ended  December  31. 
1997,  NSP's  operating  revenues  on  a 
consolidated  basis  were  $3.2  billion, 
consisting  of  the  following  (before 
intercompany  eliminations): 
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Consolidated  assets  of  NSP  and  its 
subsidiaries  at  December  31, 1997  were 
approximately  $7.1  billion,  consisting  of 
$3.7  billion  in  net  electric  utility 
property,  plant  and  equipment  ($3.1 
billion  for  NSP  and  $573  million  for 
NSP-W);  $415  million  in  net  gas  utility 
property,  plant  and  equipment  ($355 
million  for  NSP  and  $60  million  for 
NSP-W);  $1.4  billion  in  nonutility 
subsidiary  assets;  and  $1.6  billion  in 
other  corporate  assets. 

For  the  twelve  months  ended  March 
31, 1998,  NSP's  operating  revenues  were 
$3.1  billion,  consisting  of  the  following 
(before  intercompany  eliminations): 

(Dolars  in  mMons] 
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Consolidated  assets  of  NSP  and  its 
subsidiaries  as  of  March  31, 1998  were 
approximately  $7.2  billion,  consisting  of 
$3.7  billion  in  net  electric  utility 
property,  plant  and  equipment  ($3.1 
billion  for  NSP  and  $574  million  for 
NSP-W);  $414  million  in  net  gas  utility 
property,  plant  and  equipment  ($355 
million  for  NSP  and  $59  milUon  for 
NSP-W);  $1.4  billion  in  nonutility 
subsidiary  assets;  and  $1.7  billion  in 
other  corporate  assets. 

As  of  July  31, 1998,  there  were 
151,415,882  shares  of  common  stock. 
$2.50  par  value  ("NSP  Common  Stock"), 
and  1,050,000  shares  of  cumulative 
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preferred  stock,  issued  and  outstanding. 
NSP-W  does  not  have  any  preferred 
stock  outstanding  and  all  of  its  common 
stock  is  owned  by  NSP. 

In  accordance  with  an  Agreement  and 
Plan  of  Merger  dated  as  of  December  29, 
1997,  and  following  receipt  of  necessary 
state  regulatory  approvals,  BMG  was 
merged  into  NSP,  vrith  NSP  as  the 
surviving  corporation  ("Merger"),  on 
July  24, 1998.  The  Merger  was  approved 
by  the  Arizona  Corporation  Service 
Commission  ("Arizona  Commission"), 
the  Minnesota  Commission  and  the 
North  Dakota  Commission.  The 
application  states  that  the  Merger  was  a 
transitional  combination,  an  initial  step 
designed  to  effect  the  objective, 
discussed  below,  of  NSP's  becoming  the 
holding  company  of  a  second  public- 
utility  subsidiary,  BMG. 

BMG,  an  Arizona  corporation,  is  a  gas 
utility  company  as  defined  in  section 
2(a)(4)  of  the  Act.^^  It  provides  natural 
gas  distribution  in  an  approximately  100 
square  mile  area  in  Maricopa  Coimty, 
Arizona,  and  provides  propane  gas 
distribution  in  an  approximately  20 
square  mile  area  in  Coconino  County, 
Arizona.  As  of  the  year  ended  December 
31. 1997,  BMG  provided  utility  services 
to  6,097  customers,  primarily 
residential.^'  The  Arizona  Commission 
regulates  the  retail  rates  of  BMG.  BMG 
is  not  subject  to  regulation  under  the 
jiuisdiction  of  the  FERC" 

BMG's  total  operating  revenues  for  the 
years  ended  December  31, 1995, 1996 
and  1997  were  approximately  $4.5 
million,  $5.2  million,  and  $6.2  million, 
respectively.'^  For  the  same  periods, 
BMG's  net  income  was  approximately 
$900,000,  $975,000  and  $1.3  million, 
respectively.  BMG's  net  utility  assets  as 
of  December  31, 1996  and  1997  were 
approximately  $9.7  million  and  $10.3 
million,  respectively. 

Cto  a  pro  forma  basis,  as  of  December 
31, 1997,  the  combined  gas  operating 
revenues  of  NSP,  NSP-W  and  BMG 
would  have  totaled  approximately  $510 
million,  of  which  BMG  would  have 


"BMG  has  no  subsidiaries. 

>' Non-residential  customers  include  two  school 
districts,  three  resorts  and  multiple  light 
commercial  customers. 

>>BMG  also  provides  nonutility  services  and  bulk 
propane  sales  through  its  Lake  Powell  Propane 
division.  Such  nonutility  services  also  include 
appliance  repair.  In  1997,  revenues  and  net  income 
from  nonutility  services  totalled  $865,000  and 
$190,000,  respectively,  representing  14%  and 
14.7%  of  BMG's  operating  revenue  and  net  income, 
respectively,  for  the  year  ended  December  31, 1997. 

"Of  the  total  operating  revenues  of  S6.2  million 
reported  for  the  year  ended  December  31, 1997, 
$865,000  (14%)  was  attributable  to  BMG's 
nonutility  operations.  For  the  same  period,  BMG 
net  income  was  approximately  $1.3  million,  of 
which  $190,000  (14.7%)  was  attributable  to  iu 
nonutility  operations. 


provided  approximately  1%  of  the  total. 
BMG  would  have  represented 
approximately  0.54%  of  consolidated 
net  income,  0.24%  of  consolidated  net 
utility  plant  and  0.19%  of  consolidated 
total  assets. 

As  of  December  29, 1997,  there  were 
911,492  shares  of  BMG  common  stock 
("BMG  Common  Stock"),  no  par  value, 
issued  and  outstanding.  The 
shareholders  of  BMG  Common  Stock 
approved  the  Merger  at  a  special 
meeting  held  on  May  21, 1998. 

Upon  consummation  of  the  Merger, 
each  share  of  BMG  Common  Stock 
(except  shares  owned  by  BMG  as 
treasury  stock  or  held  by  BMG 
shareholders  who  perfected  dissenters' 
rights  ("Dissenting  Shares"))  was 
cancelled  and  converted  into  a  fraction 
of  a  share  of  NSP  Common  Stock  equal 
to  the  quotient  derived  by  dividing  (A) 
$17,750,000  by  (B)  the  product  of  (i)  the 
volume  weighted  average  on  the  New 
York  Stock  Exchange  for  the  twenty  full 
trading  days  ending  on  the  third  full 
trading  day  prior  to  the  date  ("Effective 
Time")  the  Merger  became  effective 
("Average  NSP  Share  Price")  and  (ii)  the 
number  of  shares  of  BMG  QHnmon 
Stock  issued  and  outstanding 
immediately  prior  to  the  Effective  Time. 

"Hie  application  relates  to  the 
separation  ("Spin-Off,"  and,  together 
with  the  Merger,  "Transaction")  of  the 
former  assets  of  BMG  into  a  wholly 
owned,  first-tier  subsidiary  of  NSP.  NSP 
will  cause  the  assets  to  be  transferred 
following  receipt  of  the  requested  order 
of  the  Commission.  Upon  completion  of 
the  Transaction,  NSP  will  own  100%  of 
the  common  stock  of  each  of  NSP-W 
and  BMG.  The  application  states  that 
current  utility  operations  of  NSP  and 
NSP-W  and  the  nonutility  activities  of 
NSP's  other  subsidiaries  will  be 
imaffected.  BMG,  as  a  wholly  owned 
subsidiary  of  NSP,  will  continue  to 
distribute  natural  gas  in  Arizona  and 
will  continue  to  maintain  its 
headquarters  in  that  state.  No  significant 
changes  to  the  operations  of  BMG  are 
anticipated. 

The  application  states  that  the 
Transaction  will  produce  benefits  to  the 
gas  utility  businesses  of  NSP,  NSP-W 
and  BMG.  These  benefits  include:  joint 
procurement  of  gas  and  other  supplies; 
sharing  of  NSP's  extensive 
technological,  operational,  gas 
purchasing  and  other  expertise; 
enhanced  computer  services;  and  access 
to  NSP's  management,  legal,  financial, 
accounting  and  consulting  services. 

The  NSP.  NSP-W  and  BMG  gas 
systems  are  not  physically 
intercoimected.  Following  the 
Transaction,  it  is  anticipated  that  gas 
purchasing  economic  efficiencies  can  be 


achieved  by  having  NSP's  gas 
department,  which  procures  gas  for  NSP 
and  NSP-W,  meet  the  gas  purchasing 
needs  of  BMG  as  well.  Thus,  some  of 
each  company's  gas  supply  will  be 
handled  by  the  same  entity  and  on  a 
coordinated  basis.  The  application 
states  that,  although  these  gas  purchases 
for  BMG  will  be  made  on  an  economic 
basis  and  not  with  the  main  goal  of 
ensuring  a  common  source  of  supply, 
given  economies  of  scale  and  the  past 
practice  by  the  same  purchasers,  it  can 
be  expected  that  each  of  the  three 
companies  will  continue  to  purchase 
significant  amoimts  of  their  respective 
gas  supply  bom  the  same  fields  (i.e.,  the 
Anadarko  and  Permian  basins).  NSP, 
NSP-W  and  BMG,  through  Burlington 
Resources,  Inc.,  purchase  gas  from  the 
following  major  supply  fields: 


RekMmsin 

NSP 

NSP- 
W 

BMG 

Hogoton/Anadartco  .. 

Permian 

Rocky  Mountain  

Williston 

San  Jiian 

X 
X 
X 
X 

X 

X 
X 

X 

X 
X 

X 

Atoerta,  Canada 

Much  of  the  rest  of  their  respective  gas 
supply  will  travel  through  the  same 
pipeliiies  even  if  it  is  not  from  the  same 
field.2«> 

The  application  further  states  that  the 
combination  of  the  NSP.  NSP-W  and 
BMG  will  tend  toward  the  economic 
and  efficient  development  of  a 
coordinated  gas  system  in  that  there  will 
be  centralized  computer  and  customer 
service  systems,  marketing  and 
operations  planning  and  consulting 
between  the  three  companies  after  the 
Transaction.  Improved  technology  and 
centralized  computer  services  for 
customer  services  and  centralized 
planning  will  occtir  to  the  benefit  of 
BMG  and  its  customers. 

Consummation  of  the  Spin-Off  will 
require  the  prior  approval  of  the 
Arizona  Commission.  NSP  will  also 
seek  the  approval  of  the  Spin-Off  by  the 
Minnesota  Commission  and  the  North 
Dakota  Commission.  Following 
consummation  of  the  Transaction.  NSP 
and  BMG  expect  to  engage  in  various 
intercompany  transactions.  These 
affiliated  interest  transactions  require 
prior  approval  of  the  Arizona 
Commission  and  the  Minnesota 
Commission.  Accordingly,  as  part  of  the 
application  for  approval  of  the  Spin-Off, 
NSP  will  seek  authorization  for  these 


^The  purchased  gas  will  be  delivered  through 
integrated  interstate  pi()elines.  all  of  which  are  open 
access  transportation  only  pipelines  under  FERC 
order  636. 
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affiliated  interest  transactions  from  the 
Arizona  and  Minnesota  Commissions. 

The  waiting  period  under  the  Hart- 
Scott-Radion  Antitrust  Improvements 
Act  of  1976,  as  amended,  has  expired. 
Apart  from  the  approval  of  this 
Commission,  the  foregoing  approvals 
are  the  only  governmental  approvals 
required  for  the  Transaction. 

NSP  requests  an  order  under  section 
3(a)(2)  exempting  it  from  all  provisions 
of  the  Act,  except  section  9(a)(2), 
following  consummation  of  the 
Transaction.  NSP  states  that  it  will 
continue  to  be  entitled  to  an  exemption 
under  section  3(a)(2)  because  it  will 
continue  to  be  predominately  a  public 
utility  company  operating  in  Minnesota, 
its  state  of  incorporation,  and  the 
contiguous  states  of  North  Dakota  and 
South  Dakota. 

-For  the  Commission,  by  the  Division 
of  Investment  Management,  under 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  98-25656  Filed  9-24-98;  8:45  am] 
MLUNQ  CODE  ni(k41-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23440;  File  Na  812-11070] 
The  White  Elk  Funds,  et  al. 

September  21. 1998. 

AQENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  Section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act")  for  exemptions  from  the 

provisions  of  Sections  9(a),  13(a),  15(a) 

and  15(b)  of  the  1940  Act,  and  Rules  6e- 

2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 

SUMMARY:  Applicants  seek  an  order  to 
permit  shares  of  certain  series  of  The 
White  Elk  Funds  that  are  designed  to 
fund  insurance  products  (the  "Funds") 
and  shares  of  any  other  investment 
company  that  is  designed  to  fund 
insurance  products  and  for  which  White 
Elk  Asset  Management,  Inc.  or  any  of  its 
affiliates  may  serve  as  investment 
advisor,  administrator,  manager, 
principal  underwriter,  or  sponsor 
(collectively  with  the  Funds,  the 
"Insurance  Product  Funds")  to  be  sold 
to  and  held  by:  (1)  Separate  accounts 
funding  variable  annuity  and  variable 
life  insurance  contracts  ("Separate 
Accounts")  of  both  affiliated  and 
unaffiliated  life  insurance  companies 
("Participating  Insurance  Companies"); 
and  (2)  qualified  pension  or  retirement 
plans  ("Plans"). 


APPUCANTS:  The  White  Elk  Funds  (the 
"Company")  and  White  Elk  Asset 
Management,  Inc.  (the  "Advisor"). 

RUNG  DATE:  The  application  was  filed 
on  March  13, 1998,  and  amended  and 
restated  on  July  14, 1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving    • 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  October  16, 1998,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Joseph  J.  McBrien,  Esq., 
State  Street  Bank  and  Trust  Company, 
1776  Heritage  Drive,  AFB4,  North 
Quincy,  MA  02171-2197. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Senior  Counsel,  or 
Mark  C.  Amorosi,  Branch  Chief, 
Division  of  Investment  Management, 
Office  of  Insurance  Products,  at  (202) 
942-0670. 

SUPPt^MENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Street,  NW., 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicant's  Representations 

1.  The  Company  is  a  Massachusetts 
business  trust  and  is  registered  under 
the  1940  Act  as  an  open-end  diversified 
management  investment  company.  The 
Company  currently  consists  of  eleven 
separate  Funds,  each  of  which  has  its 
own  investment  objective  and  policies. 
The  Company  may  in  the  future  issue 
shares  of  additional  Funds  and/or 
multiple  classes  of  shares  of  each  Fund. 

2.  The  Advisor,  an  investment 
manager  newly  registered  under  the 
Investment  Advisers  Act  of  1940,  is  the 
investment  adviser  to  each  of  the  Funds - 
and  is  responsible  for  the  overall 
administration  of  the  Company.  The 
Advisor  has  entered  into  a  contract  with 
William  D.  Witter,  Inc.  ("Witter"), 
whereby  Witter  will  serve  as  sub- 
portfolio  manager  to  various  of  the 
Funds. 


3.  Shares  of  each  Fund  may  be  offered 
to  Separate  Accounts,  which  are  either 
registered  or  unregistered  under  the 
federal  securities  laws,  that  fund 
variable  annuity  contracts  or  variable 
life  insurance  policies  ("Contracts"). 
Shares  of  the  Funds  may  also  be  offered 
to  Plans. 

Applicants'  Legal  Anal3rsis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  any  provisions  of  the 
1940  Act  or  the  rules  promulgated 
thereimder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  under  the  1940  Act 
provides  partial  exemptions  from 
Sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act.  The  exemptions  granted 
by  Rule  6e-2(b)(15)  are  available, 
however,  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "exclusively  to 
variable  life  insurance  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company"  (emphasis 
added).  1  Therefore,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premiiun  variable 
life  insurance  separate  account  that 
owns  shares  of  a  management  company 
that  also  offers  its  shares  to  variable 
annuity  and  variable  life  insurance 
separate  accounts  of  the  same  insurance 
company  or  any  other  insurance 
company  or  to  trustees  of  a  Plan.  The 
use  of  a  common  management 
investment  company  as  the  underlying 
investment  medium  for  a  variable 
annuity  or  a  variable  life  insurance 
separate  account  of  the  same  insurance 
company  or  of  any  affiliated  life 
insurance  company  is  referred  to  herein 
as  "mixed  funding."  In  addition,  the 
relief  granted  by  Rule  6e-2fb)(15)  is  not 
available  if  the  scheduled  premium 
variable  life  insurance  separate  account 
owns  shares  of  any  underlying 


'  The  relief  provided  by  Rule  6e-2  is  also 
available  to  a  separate  account's  investment  adviser, 
principal  underwriter,  and  sponsor  or  depositor. 


Federal  Register / Vol.  63.  No.  186 /Friday,  September  25,  1998 /Notices 


51389 


investment  company  that  also  offers  its 
shares  to  separate  accounts  funding 
variable  contracts  of  one  or  more 
unaffiliated  life  insurance  companies. 
The  use  of  a  common  management 
company  as  the  underlying  investment 
mediiun  for  separate  accounts  of 
unaffiliated  life  insurance  companies  is 
referred  to  herein  as  "shared  funding." 
Furthermore,  the  relief  granted  by  Rule 
6e-2(b)(15)  is  not  available  if  the 
scheduled  premium  variable  life 
insurance  separate  account  owns  shares 
of  an  underlying  management  company 
that  also  offers  its  shares  to  Plans. 

3.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  imder  the  1940  Act, 
Rule  6e-3(T)(b)(15)  under  the  1940  Act 
provides  partial  exemptions  from 
Sections  9(a).  13(a),  15(a)  and  15(b)  of 
the  1940  Act.  These  exemptions, 
however,  are  available  only  where  all  of 
the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exc/usjVe7y  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an ' 
affiliated  life  insurance  company" 
(emphasis  added).  Therefore.  Rule  6e- 
3(T)  grants  the  exemptions  if  the 
underlying  fund  engages  in  mixed 
funding,  subject  to  certain  conditions, 
but  not  if  it  engages  in  shared  funding 
or  sells  its  shares  to  Plans. 

4.  Applicants  state  that  the  current 
federal  tax  law  permits  the  Insurance 
Product  Funds  to  increase  their  asset 
base  through  the  sale  of  shares  to  Plans. 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
imposes  certain  diversification 
requirements  on  the  assets  iinderlying 
Contracts  invested  in  the  Insurance 
Products  Fxmds.  The  Code  provides  that 
such  Contracts  vtrill  not  be  treated  as 
annuity  contracts  or  life  insurance 
contracts  for  any  period  in  which  the 
underlying  assets  are  not,  in  accordance 
with  regulations  issued  by  the  Treasury 
Department  (the  "Regulations"), 
adequately  diversified.  To  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accoimts  of  one  or  more  life 
insurance  companies.  The  Treasury 
Regulations  do,  however,  contain 
certain  exceptions  to  this  requirement, 
one  of  which  allows  shares  in  an 
investment  company  to  be  held  by 
trustees  of  a  Plan  without  adversely 


affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Contracts  (Trees.  Reg.  1.817- 
5(f)(3)(iii)). 

5.  Applicants  note  that  if  the 
Insurance  Product  Funds  were  to  sell 
their  shares  only  to  Plans,  no  exemptive 
relief  would  be  necessary.  The  relief 
provided  under  Rule  6e-2(b)(15)  and 
Rule  6e-3(T)(b)(15)  does  not  relate  to 
Plans  or -to  a  registered  investment 
company's  ability  to  sell  its  shares  to 
Plans. 

6.  Applicants  also  note  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
the  Regulations.  Thus,  the  sale  of  shares 
of  the  same  investment  company  to  both 
separate  accounts  and  Plans  could  not 
have  been  envisioned  at  the  time  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15)  were 
promulgated,  given  the  then-current  tax 

7.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  imlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  imdervmter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  either  Section  9(a)(1)  or 
9(a)(2)  of  the  1940  Act.  Rules  6e- 
2(b)(15)  (i)  and  (ii)  and  6e-3(T)(b)(15)  (i) 
and  (ii)  provide  exemptions  from 
Section  9(a),  subject  to  the  limitations 
on  mixed  and  shared  funding.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  ccMnpanies  that  directly 
participate  in  the  management  of  the 
underlying  fund. 

8.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9  of  the  1940  Act  limits,  in 
effect,  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  AppUcants  state  that  those 
Rules  recognize  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to  the 
many  individuals  who  may  be  involved 
in  an  insurance  company  complex,  but 
who  would  have  no  involvement  in 
matters  pertaining  to  investment 
companies  funding  the  separate 
accounts.  Applicants,  assert,  therefore, 
that  there  is  no  regulatory  purpose  in 
denying  the  partial  exemptions  because 
of  mixed  and  shared  funding  and  sales 
to  Plans. 

9.  Applicants  state  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii)  under 


the  1940  Act  provide  exemptions  from 
the  pass-through  voting  requirement 
with  respect  to  several  significant 
matters,  assuming  the  limitations  on 
mixed  and  shared  funding  are  observed. 
More  specifically,  Rules  6e- 
2(b)(15)(iii)(A)  and  6e-2(b)(15)(iii)(A) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  contract  with  respect  to  the 
investment  of  an  underlying  investment 
company  or  any  contract  between  an 
underlying  investment  company  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority 
and  subject  to  certain  requirements.  In 
addition.  Rules  6e-2(b)(15)(iii)(B)  and 
6e-3(T)(b)(15)(iii(A)(2)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  contract  owners  if 
the  contract  owners  initiate  any  change 
in  an  underlying  investment  company's 
investment  policies,  principal 
underwriter  or  any  investment  adviser 
(provided  that  disregarding  such  voting 
instruction  is  reasonable  and  subject  to 
the  other  provisions  of  Rules  6e-2  and 
6e-3(T)). 

10.  Applicants  assert  that  the  offier 
and  sale  of  shares  of  Insurance  Product 
Funds  to  Plans  will  not  have  an  impact 
on  the  relief  requested.  Under  Section 
403(a)  of  the  Employee  Retirement 
Income  Security  Act  ("ERISA"),  shares 
of  the  Insurance  Product  Funds  sold  to 
Plans  would  be  held  by  the  trustees  of 
the  Plan.  Section  403(a)  also  provides 
that  the  trustee(s)  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  investments  with  two 
exceptions:  (a)  When  the  Plan  expressly 
provides  that  the  trustee(s)  is  (are) 
subject  to  the  direction  of  a  named 
fiduciary  who  is  not  a  trustee,  in  which 
case  the  trustee(s)  is  (are)  subject  to 
proper  directions  of  such  fiduciary 
made  in  accordance  with  the  terms  of 
the  Plan  and  not  contrary  to  ERISA;  and 
(b)  when  the  authority  to  manage, 
acquire  or  dispose  of  assets  of  the  Plan 
is  delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)93) 
of  ERISA.  Unless  one  of  the  above  two 
exceptions  stated  in  Section  403(a) 
appUes,  Plan  trustees  have  the  exclusive 
authority  and  responsibility  for  voting 
proxies. 

11.  Where  a  named  fiduciary  to  a  Plan 
appoints  an  investment  manager,  the 
investment  manager  has  the 
responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustee  or  the  named 
fiduciary.  In  any  event.  Applicants 
assert  that  ERISA  permits  but  does  not 
require  pass-through  voting  to 
participants  in  Plans.  Some  of  the  Plans, 
however,  may  provide  participants  with 
the  right  to  give  voting  instructions. 
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12.  Where  a  Plan  provides 
participants  with  the  right  to  give  voting 
instructions,  Applicants  assert  that  there 
is  no  reason  to  believe  that  participants 
in  Plans  generally  or  those  in  a 
particular  Plan,  either  as  a  single  group 
or  in  combination  with  participants  in 
other  Plans,  would  vote  in  a  manner 
that  would  disadvantage  Contract 
owners.  The  purchase  of  shares  of  the 
Insurance  Product  Funds  by  Plans  that 
provide  voting  rights  to  participants 
does  not  present  any  complications  not 
otherwise  occasioned  by  mixed  and 
shared  funding. 

13.  Applicants  also  maintain  that  no 
increased  conflicts  of  interest  would  be 
presented  by  the  granting  of  the 
requested  relief.  In  this  regard. 
Applicants  assert  that  shared  funding 
does  not  prevent  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  or  all  states.  A  particular  state 
insurance  regulatory  body  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  of 
other  states  in  which  the  insurance 
company  offer  its  policies.  The  fact  that 
different  insurers  may  be  domiciled  in 
diffierent  states  does  not  create  a 
sigfificantly  different  or  enlarged 
problem. 

14.  Applicants  submit  that  shared 
funding  is,  in  this  respect,  no  different 
that  the  use  of  the  same  investment 
company  as  the  funding  vehicle  for 
affiliated  insurers,  which  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  permit  under 
various  circumstances.  Affiliated 
insurers  may  be  domiciled  in  different 
states  and  be  subject  to  differing  state 
law  requirements.  Affiliation  does  not 
reduce  the  potential,  if  any  exists,  for 
differences  in  state  regulatory 
requirements.  In  any  event.  Applicants 
submit  that  the  conditions  set  forth  in 
the  application  and  included  in  this 
notice  are  designed  to  safiaguard  against, 
and  provide  procedures  for,  resolving 
any  adverse  effects  that  differences 
among  state  regulatory  requirements 
may  produce. 

15.  Applicants  assert  that  the  right  of 
an  insurance  company  imder  Rules  6e- 
l(b)(15)  and  6»-3(D(b)(15]  to  disregard 
contract  ownera'  voting  instructions 
does  not  raise  any  issues  different  from 
those  raised  by  the  authority  of  state 
insurance  administrators  over  separate 
accounts.  Under  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15).  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specific  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 


investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-26  and  6e-3(T)  that  an  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good-faith  determinations. 

16.  A  particular  insurer's  disregard  of 
voting  instructions  nevertheless  could 
conflict  with  the  majority  of  Contract 
owner  voting  instructions.  The  insurer's 
action  could  be  different  from  the 
determination  of  all  or  some  of  the  other 
insurers  (including  affiliated  insurers) 
that  the  contract  owners'  voting 
instructions  should  prevail,  and  either 
could  preclude  a  majority  vote 
approving  the  change  or  could  represent 
a  minority  view.  If  the  insurer's 
judgment  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
insurer  may  be  required,  at  the  election 
of  the  relevant  Insurance  Product  Fund 
to  withdraw  its  Separate  Account's 
investment  in  that  Insurance  Product 
Fund,  and  no  charge  or  penalty  would 
be  imposed  as  a  result  of  such 
withdrawal. 

17.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Insurance  Product  Funds  would  or 
should  be  materially  different  from  what 
those  policies  would  or  should  be  if  the 
Insurance  Product  Funds  funded  only 
annuity  contracts  or  only  scheduled  or 
flexible  premium  life  contracts.  In  this 
regard.  Applicants  note  that  each  type  of 
insurance  product  is  designed  as  a  long- 
term  investment  program.  In  addition. 
Applicants  represent  that  each 
Insurance  Product  Fund  will  be 
managed  to  attempt  to  achieve  the 
investment  objective  of  that  Insurance 
Product  Fund  and  not  to  favor  or 
disfavor  any  particular  insurer  or  type  of 
insurance  product. 

18.  Furthermore,  Applicants  submit 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product  or  to  a  Plan.  Each 

Eool  of  variable  annuity  and  variable 
fe  insurance  contract  ownera  is 
composed  of  individuals  of  diverse 
financial  status,  age,  insurance  and 
investment  goals.  A  fund  supporting 
even  one  type  of  insurance  product 
must  accommodate  those  factors  in 
order  to  attract  and  retain  purchasera. 

19.  Applicants  note  that  Section 
817(h)  of  the  Code  imposes  certain 
divenification  standards  on  the 
underlying  assets  of  variable  annuity 
and  variable  life  insurance  contracts 
held  in  the  portfolios  of  management 
investment  companies.  The  Regulations 
specifically  permit  "qualified  pension 
or  retirement  plans"  and  insurance 
company  separate  accounts  to  share  the 
same  underlying  investment  company. 


For  this  reason.  Applicants  have 
concluded  that  neither  the  Code,  nor  the 
Treasury  Regulations,  nor  the  revenue 
rulings  thereunder,  present  any  inherent 
conflicts  of  interest  if  Plans,  variable 
annuity  separate  accounts,  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  management 
investment  company. 

20.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  variable  annuity 
contracts,  variable  life  insurance 
contracts  and  Plans  are  taxed,  the  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  a  Separate  Account  or  Plan 
is  unable  to  net  purchase  payments  to 
make  the  distributions,  the  Separate 
Account  or  the  Plan  will  redeem  shares 
of  the  Insurance  Product  Fimd  at  their 
net  asset  value.  A  Plan  will  make 
distributions  in  accordance  with  the 
terms  of  the  Plan,  and  the  Participating 
Insurance  Company  will  make 
distributions  in  accordance  with  the 
terms  of  the  Contract. 

21.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
voting  rights  to  Contract  owners  and  to 
Plans.  Applicants  represent  that  the 
Insurance  Product  Funds  will  inform 
each  shareholder,  including  each 
Separate  Account  and  each  Plan,  of 
information  necessary  for  the 
shareholder  meeting,  including  its 
respective  share  of  ownership  in  the 
respective  Insurance  Product  Fund. 
Each  Participating  Insurance  Company 
will  then  solicit  voting  instructions  in 
accordance  with  the  "pass-through" 
voting  requirement. 

22.  Applicants  contend  that  the 
ability  of  the  Insurance  Product  Funds 
to  sell  their  respective  shares  directly  to 
qualified  plans  does  not  create  a  "senior 
security,"  as  that  term  is  defined  in 
Section  18(g)  of  the  1940  Act. 
Regardless  of  the  rights  and  benefits  of 
participants  under  the  Plans  or  Contract 
ownera  imder  the  Contracts,  the  Plans 
and  the  Separate  Accounts  have  rights 
only  with  respect  to  their  respective 
shares  of  the  Insurance  Product  Fimds. 
They  can  only  redeem  such  shares  at 
their  net  asset  value.  No  shareholder  of 
any  of  the  Insurance  Product  Funds  has 
any  preference  over  any  other 
shareholder  with  respect  to  distribution 
of  assets  or  payments  of  dividends. 

23.  Applicants  submit  that  there  are 
no  conflicts  between  the  Contract 
owners  of  the  separate  accounts  and 
plan  participants  with  respect  to  the 
state  insiuance  commissionera'  veto 
powers  over  investment  objectives.  State 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
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the  fact  that  insurance  companies 
usually  cannot  simply  redeem  their 
separate  accounts  out  of  one  fund  and 
invest  in  another.  Generally,  time- 
consuming  complex  transactions  must 
be  undertaken  to  accomplish  such 
redemptions  and  transfers.  Conversely, 
trustees  of  Plans  can  make  the  decision 
quickly  and  redeem  their  interest  in  an 
Insurance  Product  Fund  and  reinvest  in 
another  funding  vehicle  without  the 
same  regulatory  impediments  faced  by 
separate  accounts  or,  as  is  the  case  with 
most  Plans,  even  hold  cash  pending 
suitable  investment.  Based  on  the 
foregoing,  Applicants  have  concluded 
that  even  if  there  should  arise  issues 
where  the  interests  of  Contract  owners 
and  the  interests  of  participants  in  Plans 
are  in  conflict,  the  issues  can  be 
resolved  almost  immediately  because 
the  trustees  of  Plans  can,  on  their  own, 
redeem  the  shares  out  of  the  Insurance 
Product  Fund. 

24.  Applicants  assert  that  various 
factors  have  limited  the  nimiber  of 
insurance  companies  that  offer  variable 
aimuities  and  variable  Ufe  insurance 
contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments),  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment 
experts.  In  particular,  some  smaller  life 
insiuance  companies  may  not  find  it 
economically  feasible,  or  within  their 
investment  or  administrative  expertise, 
to  enter  the  variable  contract  business 
on  their  own. 

25.  Applicants  contend  that  the  use  of 
the  Insurance  Product  Funds  as 
common  investment  vehicles  for 
variable  contracts  would  reduce  or 
alleviate  these  concerns.  Mixed  and 
shared  funding  should  provide  several 
benefits  to  variable  contract  owners  by 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Participating  Insurance 
Companies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  the  Advisor,  but  also  frtim 
the  cost  efficiencies  and  investment 
flexibiUty  afforded  by  a  larger  pool  of 
assets.  Therefore,  making  the  Insurance 
Product  Funds  available  for  mixed  and 
shares  funding  will  encourage  more 
insurance  companies  to  offer  variable 
contracts,  and  accordingly  should  result 
in  increased  competition  with  respect  to 
both  variable  contract  design  and 
pricing,  which  can  be  expected  to  result 
in  more  product  variation  and  lower 
charges.  AppUcants  also  assert  that  the 
sale  of  shares  of  the  Insurance  Product 
Funds  to  Plans  can  also  be  expected  to 


increase  the  amount  of  assets  available 
for  investment  by  the  Insurance  Product 
Fimds  and  thus  promote  economies  of 
scale  and  diversification. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  each 
Insurance  Product  Fund  shall  consist  of 
persons  who  are  not  "interested 
persons"  thereof,  as  defined  by  Section 
2(a)(19)  of  the  1940  Act,  and  the  rules 
thereimder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification 
or  bona  fide  resignation  of  any  Board 
Member  or  Members,  then  the  operation 
of  this  condition  shall  be  suspended:  (a) 
For  a  period  of  45  days  if  the  vacancy 
or  vacancies  may  be  filled  by  the 
remaining  Board  Members;  (b)  for  a 
period  of  60  days  if  a  vote  of 
shareholder  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  will  monitor  their 
respective  Insurance  Product  Fimds  for 
the  existence  of  any  material 
irreconcilable  conflict  among  the 
interests  of  the  Contract  owners  of  all 
Separate  Accoimts  investing  in  the 
Insurance  Product  Funds  and  of  the 
Plan  participants  investing  in  the 
Insurance  Product  Funds.  The  Board 
will  determine  what  action,  if  any,  shall 
be  taken  in  response  to  such  conflicts. 
A  material  irreconcilable  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  An  action  by  any  state  insurance 
regulatory  authority:  (b)  a  change  in 
applicable  federal  or  state  insurance,  tax 
or  securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruUng,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  insuiance,  tax  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  whidi  the  investments  of  the 
Insurance  Product  Fimds  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
Contract  owners,  variable  Ufa  insurance 
Contract  owners,  and  trustees  of  Plans; 
(f)  a  decision  by  an  insurer  to  disregard 
the  voting  instructions  of  Contract 
owners;  or  (g)  if  applicable,  a  decision 
by  a  Plan  to  disregard  the  voting 
instructions  of  Plan  participants. 

3.  Participating  Insurance  Companies, 
the  Advisor  or  any  primary  investment 
advisor  of  the  Insurance  Product  Funds, 
and  any  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10  percent  or  more  of  the 
assets  of  an  Insurance  Product  Fund  (a 


"Participating  Plan"),  will  report  any 
potential  or  existing  conflicts  of  which 
it  becomes  aware  to  the  Board  of  any 
relevant  Insurance  Product  Fund. 
Participating  Insurance  Companies,  the 
Advisor  and  the  Participating  Plans  will 
be  responsible  for  assisting  the 
appropriate  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  responsibility  includes,  but  is  not 
limited  to,  an  obUgation  by  each 
Participating  Insurance  Company  to 
inform  the  appropriate  Board  whenever 
voting  instructions  of  Contract  owners 
are  disregarded  and,  if  pass-through 
voting  is  appUcable,  an  obligation  by 

each  Participating  Plan  to  inform  the 

Board  whenever  it  has  determined  to 
disregard  Plan  participant  voting 
instructions.  The  responsibiUty  to  report 
such  information  and  conflicts,  and  to  , 
assist  the  Board,  will  be  contractual 
obligations  of  all  Participating  Insurance 
Companies  investing  in  the  Insiirance 
Product  Fimds  imder  their  agreements 
governing  participation  in  the  Insurance 
Product  Funds,  and  such  agreements 
shall  provide  that  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  the  Contract  owners.  The 
responsibility  to  report  such 
information  and  conflicts,  and  to  assist 
the  Board,  will  be  contractual 
obligations  of  all  Participating  Plans 
under  their  agreements  governing 
participation  in  the  Insurance  Product 
Fimds,  and  such  agreements  will 
provide  that  their  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  Plan  participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  an  Insurance  Product  Fund, 
or  by  a  majority  of  the  disinterested 
Board  Members,  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  and  Participating  Plans  will, 
at  their  own  expense  and  to  the  extent 
reasonably  practicable  as  determined  by 
a  majority  of  the  disinterested  Board 
Members,  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict,  which 
steps  could  include:  (a)  In  the  case  of 
Participating  Insurance  Companies, 
withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  Insurance  ntxluct  Fund  or  any 
portfolio  thereof  and  reinvesting  such 
assets  in  a  different  investment  medium, 
including  another  portfofio  of  an 
Insurance  Product  Fund  or  another 
Insurance  Product  Fund,  or  submitting 
the  question  as  to  whether  such 
segregation  should  be  implemented  to  a 
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vote  of  all  afiiacted  Contract  owners  and, 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e..  variable 
annuity  Contract  owners  or  variable  life 
insiuvnce  Contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
Contract  owners  the  option  of  making 
such  a  change;  (b)  in  the  case  of 
Participating  Plans,  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Plans  from  the  Insurance  Product  Fund 
and  reinvesting  such  assets  in  a 
different  investment  medium;  and  (c) 
establishing  a  new  registered 
managemmt  investment  company  or 
managed  Separate  Account  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insurance 
Company  to  disregard  Contract  owner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the 
Insurance  Product  Fund's  election,  to 
withdraw  the  insurer's  Separate 
Acco\mt  investment  in  such  Insurance 
Product  Fund,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  If  a  material  irreconcilable 
conflict  arises  because  of  a  Participating 
Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  maiority  vote,  the  Participating  Plan 
may  be  required,  at  the  Insurance 
Product  Fund's  election,  to  withdraw  its 
investment  in  such  Insurance  Product 
Fund,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibiUty  to  take  remedial 
action  in  the  event  of  a  determination  by 
a  Board  of  a  material  irreconcilable 
conflict  and  to  bear  the  cost  of  such 
remedial  action  will  be  a  contractual 
obligation  of  all  participating  Insurance 
Companies  and  Participating  Plans 
under  their  agreements  governing 
participation  in  the  Insxirance  Product 
Funds,  and  these  responsibilities  will  be 
carried  out  with  a  view  only  to  the 
interest  of  Contract  owners  and  Plan 
participants. 

5.  For  purposes  of  Condition  4,  a 
majority  of  the  disinterested  Board 
Membevs  of  the  applicable  Board  will 
determine  whether  or  not  any  proposed 
action  adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  relevant  Insurance  Product 
Fimd  or  the  Advisor  be  required  to 
establish  a  new  funding  medium  for  any 
Contract.  No  Participating  Insurance 
Company  shall  be  required  by  Condition 
4  to  establish  a  new  funding  medium  for 
any  Contract  if  any  offer  to  do  so  has 


been  declined  by  vote  of  a  majority  of 
the  Contract  owners  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict.  Further,  no 
Participating  Plan  shall  be  required  by 
Condition  4  to  establish  a  new  funding 
medium  for  any  Participating  Plan  if  (a) 
A  majority  of  Plan  participants 
materially  and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer,  or  (b)  pursuant  to 
governing  Plan  documents  and 
applicable  law,  the  Participating  Plan 
makes  such  decision  without  a  Plan 
participant  vote. 

6.  The  determination  of  any  Board  of 
the  existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participating  Insurance  Companies  and 
Participating  Plans. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  Contract  owners  who 
invest  in  registered  Separate  Accounts 
so  long  as  and  to  the  extent  that  the 
Commission  continues  to  interpret  the 
1940  Act  as  requiring  pass-through 
voting  privileges  for  Contract  owners. 
As  to  Contracts  issued  by  unregistered 
Separate  Accoimts,  pass-throiigh  voting 
privileges  will  be  extended  to 
participants  to  the  extent  granted  by 
issuing  insurance  companies.  Each 
Participating  Insurance  Company  will 
also  vote  shares  of  the  Insurance 
Product  Funds  held  in  its  Separate 
Accounts  for  which  no  voting 
instructions  firom  Contract  owners  are 
timely  received,  as  well  as  shares  of  the 
Insurance  Product  Fimds  which  the 
Participating  Insurance  Company  itself 
owns,  in  the  same  proportion  as  those 
shares  of  the  Insurance  Product  Funds 
for  which  voting  instructions  &tim 
contract  owners  are  timely  received. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  registered  Separate  Accounts 
participating  in  the  Insurance  Product 
Funds  calculates  voting  privileges  in  a 
manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calciilate  voting  privileges 
in  a  manner  consistent  with  all  other 
registered  Separate  Accounts  investing 
in  the  Insurance  Product  Funds  will  be 
a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing  their 
participation  in  the  Insurance  Product 
Funds.  Each  Participating  Plan  will  vote 
as  required  by  applicable  law  and 
governing  Plan  documents. 

8.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board  of  an 
Insiu'ance  Product  Fund,  and  all  action 
by  such  Board  with  regard  to 
determining  the  existence  of  a  conflict. 


notifying  Participating  Insurance 
Companies  and  participating  Plans  of  a 
confUct,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  meeting  of  such 
Board  or  other  appropriate  records,  and 
such  minutes  or  other  records  shaU  be 
made  available  to  the  Commission  upon 
request. 

9.  Each  Insurance  Product  Fimd  will 
notify  all  Participating  Insurance 
Companies  that  separate  disclosure  in 
their  respective  Separate  Account 
prospectuses  may  be  appropriate  to 
advise  accounts  regarding  the  potential 
risks  of  mixed  and  shared  funding.  Each 
Insurance  Product  Fimd  shall  disclose 
in  its  prospectus  that  (a)  the  Insurance 
Product  Fund  is  intended  to  be  a 
funding  vehicle  for  variable  annuity  and 
variable  life  insurance  contracts  offered 
by  various  insiuance  companies  and  for 
qxialified  pension  and  retirement  plans; 
(b)  due  to  differences  of  tax  treatment 
and  other  considerations,  the  interests 
of  various  Contract  ownera  participating 
in  the  Insurance  Product  Fimd  and/or 
the  interests  of  Plans  investing  in  the 
Insurance  Product  Fund  may  at  some 
time  be  in  conflict;  and  (c)  the  Board  of 
such  Insurance  Product  Fund  will 
monitor  events  in  order  to  identify  the 
existence  of  any  material  irrecondlable 
conflicts  and  to  determine  what  action, 
if  any,  should  be  taken  in  response  to 
any  such  conflict 

10.  Each  Insurance  Product  Fund  will 
comply  with  all  provisions  of  the  1940 
Act  requiring  voting  by  shareholders 
(which,  for  these  purposes,  will  be  the 
pereons  having  a  voting  interest  in  the 
shares  of  the  Insurance  Product  Funds), 
and,  in  particular,  the  Insurance  Product 
Funds  will  either  provide  for  annual 
shareholder  meetings  (except  insofar  as 
the  Commission  may  interpret  Section 
16  of  the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act,  although  the  Insurance 
Product  Funds  are  not  the  type  of  trust 
described  in  Section  16(c)  of  the  1940 
Act,  as  well  as  with  Section  16(a)  of  the 
1940  Act  and,  if  and  when  applicable. 
Section  16(b)  of  the  1940  Act  Further, 
each  Insurance  Product  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  Board  Membera  and  with 
whatever  rulM  the  Commission  may 
promulgate  with  respect  thereto. 

11.  If  and  to  the  extent  Rule  6e-2  or 
6e-3(T)  under  the  1940  Act  is  amended, 
or  proposed  Rule  6e-3  under  the  1940 
Act  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
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shared  funding  on  tenns  and  conditions 
materially  different  bom  any 
exemptions  granted  in  the  order 
requested  in  the  appUcation,  then  the 
Insurance  Product  Funds  and/or 
Participating  Insurance  Ck)mpanies  and 
Participating  Plans,  as  appropriate,  shall 
take  such  steps  as  may  be  necessary  to 
comply  with  such  Rules  6e-2  and  6e- 
3(T),  as  amended,  or  proposed  Rule  6e- 
3(T),  as  adopted,  to  the  extent  that  such 
Rules  are  appUcable. 

12.  The  Participating  Insurance 
Companies  and  Participating  Plans  and/ 
or  the  Advisor,  at  least  annually,  will 
submit  to  each  Board  such  reports, 
materials  er  data  as  the  Board  may 
reasonably  request  so  that  the  Board 
may  fully  carry  out  obligations  imposed 
upon  it  by  the  conditions  contained  in 
the  application.  Such  reports,  materials 
and  data  will  be  submitted  more 
firequently  if  deemed  appropriate  by  the 
applicable  Board.  The  obligations  of  the 
Participating  Insurance  Cknnpanies  and 
Participating  Plans  to  provide  these 
reports,  materials  and  data  to  the  Board, 
when  the  Board  so  reasonably  requests, 
shall  be  a  contractual  obhgation  of  all 
Participating  Insurance  Companies  and 
Participating  Plans  imder  their 
agreements  governing  participation  in 
the  Insurance  Product  Funds. 

13.  If  a  Plan  should  ever  become  a 
holder  of  ten  percent  or  more  of  the 
assets  of  an  Insurance  Product  Fund, 
such  Plan  will  execute  a  participation 
agreement  with  the  Insurance  Product 
Fund  that  includes  the  conditions  set 
forth  herein  to  the  extent  applicable.  A 
Plan  will  execute  an  application 
containing  an  acknowledgment  of  this 
condition  upon  such  Plan's  initial 
purchase  of  the  shares  of  any  Insurance 
Product  Fimd. 

Conclusion 

For  the  reasons  summarized  above, 
AppUcants  submit  that  the  exemptive 
relief  requested  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-25733  Filed  9-24-98;  8:45  ami 
BILUNQ  CODE  8010-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  28, 1998. 

A  closed  meeting  will  be  held  on 
Tuesday,  September  29, 1998,  at  2:30 
p.m. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
vrill  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
September  29, 1998,  at  2:30  p.m.,  will 
be: 

Institution  and  settlement  of 
injunctive  actions.  i 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  September  23, 1998. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-25824  Filed  9-23-98;  11:54  am] 
BNJJNQ  CODE  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  No.  34-40451;  File  No.  SR-CBOE- 
96-21] 

Self'Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  t>y 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Minimum 
Opening  Transaction  Size  in  FLEX 
Equity  Options 

September  18. 1998. 

L  Introdnction 

On  May  18, 1998,  the  Chicago  Board 
Options  Exchange,  Incorporated  ("CBOE 
or  Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),*  a  proposed  rule 
change  which  was  published  for 
comment  in  Sectirities  Exchange  Act 
Release  No.  40221  (July  16, 1998).2  No 
comments  were  received  on  the 
proposal.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  change  the 
minimuni  value  size  for  opening 
transactions  (other  than  FLEX  Quotes 
responsive  to  a  FLEX  Request  for 
Quotes)  in  any  FLEX  Equity  Option  ^ 
series  in  which  there  is  no  open  interest 
at  the  time  the  Request  for  Quotes  is 
submitted.  The  proposal  will  change 
CBOE  Rule  24A.4  from  requiring  a 
minimum  value  size  for  these  opening 
transactions  from  250  contracts  to  the 
lesser  of  250  contracts  or  the  number  of 
contracts  overlying  $1  million  of  the 
imderlying  securities.  According  to  the 
CBOE,  the  rule  was  originally  put  in 
place  with  a  minimum  of  250  contracts 
in  order  to  limit  participation  in  FLEX 
Equity  options  to  sophisticated,  high  net 
worth  individuals.  The  Exchange 
believes  the  dollar  value  of  the 
seciuities  imderlying  the  FLEX  Equity 
Options,  if  set  at  the  right  limit,  can  also 
prevent  the  participation  of  investors 
who  do  not  have  adequate  resources. 
The  CBOE  notices  that  the  limitation  on 
the  minimimi  value  size  for  opening 
transactions  in  FLEX  Index  Options  is 


>  15  U.S.C  7B«(b)(l). 

'63  FR  39610  Ouly  23. 1998). 

>FLEX  equity  option*  an  flexible  exchange- 
traded  options  contracts  which  overlie  equity 
securities.  In  addition,  FLEX  equity  options  provide 
investors  with  the  ability  to  customize  basic  option 
features  including  size,  expiration  date,  exercise 
style,  and  certain  exercise  prices. 
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tied  to  the  same  type  of  standard,  the 
underlying  equivalent  value.* 

III.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  Section  6(b)(5)  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and,  in  general,  to  protect  investors  and 
the  public  interest.' 

The  Commission  believes  that 
changing  the  requisite  minimum  value 
size  of  opening  transactions  in  FLEX 
Equity  (Options  to  include  a  minimum 
dollar  amount  as  an  alternative  to  the 
existing  250  contract  opening  size 
requirement  will  promote  just  and 
equitable  principles  of  trade  and 
facilitate  transactions  in  securities  while 
continuing  to  foster  the  public  interest 
and  investor  protection.  In  particular, 
the  Commission  notes  that  the 
minimum  size  requirement  for  opening 
transactions  in  FI^X  equity  options  was 
originally  designed  to  ensure  that  FLEX 
equity  options  were  primarily  used  by 
sophisticated,  high  net  worth 
individuals  rather  than  retail  investors. 
While  it  appears  that  the  minimum 
contract  size  fulfilled  its  piu-pose,  the 
Commission  agrees  with  the  CBOE  that 
the  result  of  the  existing  rule  is  to 
require  a  much  greater  dollar 
investment  for  options  on  higher  priced 
stocks  than  for  options  lower  priced 
stocks.  For  example,  an  investor  can 
purchase  250  contracts  in  a  Flex  Equity 
series  on  low  priced  stocks  [i.e.,  those 
worth  less  than  $40)  meeting  the 
minimum  requirement  without  even 
investing  a  minimum  of  $1  million, 
while  an  investor  prepared  to  invest  $1 
million  may  be  unable  to  purchase 
contracts  in  a  Flex  Equity  series  in 
higher  priced  stocks  {i.e.,  those  worth 
more  than  $40).  An  opening  transaction 
in  a  Flex  Equity  series  on  a  stock  priced 
at  $40.01  or  more  would  reach  this  $1 
million  limit  before  it  would  reach  the 
contract  size  limit,  i.e.,  250  contracts 
times  the  multiplier  (100)  times  the 


^Tbe  term  "underlying  equivalent  value"  is 
deHned  in  CBOE  Rule  24A.l(r)  for  FLEX  Index 
options,  but  it  is  not  a  defined  term  for  FLEX  Equity 
options.  As  noted  in  CBOE's  filing,  however,  the 
amount  of  the  "underlying  equivalent  value"  for 
FLEX  equity  options  is  calculated  by  multiplying 
the  number  of  contracts  times  the  multiplier  (100) 
times  the  stock  price. 

» 15  U.S.C.  78f(b)(5). 


Stock  price  ($40.01)  totals  $1,000,250. 
million  in  underlying  value. 

Based  on  the  above,  the  Commission 
believes  it  appropriate  to  provide,  as  an 
alternative  to  the  250  fixed  contract 
amount,  an  opening  minimum  size  for 
FLEX  equity  options  of  $1  million.  In 
approving  the  dollar  value  as  an 
alternative  to  the'fixed  number  of 
contracts,  the  Commission  recognizes 
that  the  investment  for  FLEX  equity 
options  on  lower  priced  stocks  may  still 
be  considerably  low.  Nevertheless,  the 
Commission  believes  the  alternative 
requirements  are  appropriate  because 
they  will  provide  flexibility  to  investors 
and  will  not  unduly  restrict  access  to 
the  FLEX  equity  options  market.  In 
summary,  the  Commission  believes  that 
the  proposed  rule  change  could  result  in 
improved  liquidity  for  FLEX  equity 
options  while  preserving  the  investor 
protections  inherent  in  CBOE  Rule 
24A.4. 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  believes  that  the  CBOE's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-CBOE-98- 
21)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  98-25657  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice:  #2895] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Ekjcumentation 
vtrill  meet  in  the  Department  of  State, 
2201  "C"  Street  NW..  Washington,  DC. 
October  8-9, 1998.  in  Conference  Room 
1951.  Prior  notification  and  a  valid 
photo  are  mandatory  for  entrance  into 
the  building.  One  week  before  the 
meeting  the  public  must  notify  Gloria 
Walker.  Office  of  Historian  (202-663- 


« In  addition,  in  approving  this  rule,  the 
Commission  notes  that  it  has  also  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'  15  U.S.C.  788(b)(2). 

•  17  CFR  20O.3O-3(a)(12). 


1124)  providing  their  date  of  birth, 
social  security  niunber  and  telephone 
number. 

The  Committee  will  meet  in  open 
session  from  9:00  a.m.  through  12:00 
p.m.  on  the  morning  of  Thursday, 
October  8. 1998.  The  remainder  of  the 
Committee's  sessions  fi-om  1:45  p.m.  on 
Thursday.  October  8. 1998  until  5:00 
p.m.  on  Friday.  October  9. 1998  will  be 
closed  in  accordance  vtrith  Section  10(d) 
of  the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  The  agenda  calls  for 
discussions  involving  consideration  of 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552b(c)(l).  and  that  the 
public  interest  reqtiires  that  such 
activities  be  withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
Executive  Secretary.  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State. 
Office  of  the  Historian.  Washington.  DC, 
20520.  telephone  (202)  663-1 123^  (e- 
mail  pahistoff@panet.us-state.gov). 

Dated:  August  28, 1998. 
William  Z.  Slany. 
Executive  Secretary. 
(FR  Doc.  98-25711  JFiled  9-24-98;  8:45  am) 

BILLINQ  CODE  4710-1 1-M 


DEPARTMENT  OF  STATE 
[Public  Notice  289q 

Bureau  of  Oceans  and  international 
Environmental  and  Scientific  Affairs 
(OES);  Notice  of  a  Public  Meeting 
Regarding  Government  Activities  on 
international  Harmoniiation  of 
Chemical  Classification  and  Labeling 
Systems 

summary:  This  public  meeting  vnll 
provide  an  update  on  current  activities 
related  to  international  harmonization 
since  the  previous  public  meeting, 
conducted  August  5. 1998.  (See 
Department  of  State  Public  Notice  2862, 
on  pages  39926-39927  of  the  Federal 
Register  of  July  24. 1998).  The  meeting 
will  also  ofler  interested  organizations 
and  individuals  the  opportunity  to 
provide  information  and  views  for 
consideration  in  the  development  of 
United  States  Government  policy 
positions.  For  more  complete 
information  on  the  harmonization 
process,  please  refer  to  State  Department 
Public  Notice  2526,  pages  15951-15957 
of  the  Federal  Register  of  April  3. 1997. 
The  meeting  will  take  place  from  1:30 
p.m.  until  3:30  p.m.  on  October  7  in 
Room  N  3437  A&B.  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW. 
Washington,  D.C.  Attendees  should  use 
the  entrance  at  C  and  Third  Streets  NW. 
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To  facilitate  entry,  please  have  a  picture 
ID  available  and/or  a  U.S.  Government 
building  pass  if  applicable. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  submit  written 
comments  or  information,  please 
contact  Mary  Frances  Lowe,  U.S. 
Department  of  State,  OES/ENV,  Room 
4325,  2201  C  Street  NW.  Washington, 
D.C.  20520.  Phone  (202)  736-4660,  fax 
(202)  647-5947.  A  public  docket  is  also 
available  for  review  (OSHA  docket  H- 
022H). 

SUPP1.EMENTARY  INFORNIATION:  The 
Department  of  State  is  announcing  a 
public  meeting  of  the  interagency 
committee  concerned  with  the 
international  harmonization  of  chemical 
hazard  classification  and  labeling 
systems  (an  effort  often  referred  to  as  the 
"globally  harmonized  system"  or  GHS). 
T^e  purpose  of  the  meeting  is  to  provide 
interested  groups  and  individiials  with 
an  update  on  activities  since  the  August 
5, 1998,  public  meeting,  a  preview  of 
upcoming  international  meetings,  and 
an  opportunity  to  submit  additional 
information  and  comments  for 
consideration  in  developii^  U.S. 
Government  positions.  Representatives 
of  the  following  agencies  participate  in 
the  interagency  group:  the  Department 
of  State,  the  Environmental  Protection 
Agency,  the  Department  of 
Transportation,  the  Occupational  Scifsty 
and  Health  Administration,  the 
Consumer  Product  Safety  Commission, 
the  Food  and  Drug  Administration,  the 
Department  of  Commerce,  the 
Department  of  Agriculture,  the  Office  of 
the  U.S.  Trade  Representative,  and  the 
National  Institute  of  Environmental 
Health  Sciences. 

The  Agenda  of  the  public  meeting 
will  include: 

1.  Introduction 

2.  Reports  on  Recent  International 
Meetings 

— Seventh  Meeting  of  the  Advisory 
Group  on  Harmonization  of 
Classification  and  Labelling, 
September  1-2,  Paris,  France.  This 
meeting  focused  on  discussion  of 
classification  criteria  proposals  for 
health  and  environmental  endpoints, 
including  skin  and  eye  irritation/ 
corrosion,  target  organ  toxicity, 
reproductive  toxicity,  aquatic  toxicity, 
acute  toxicity,  and  the  review  of  an 
integrated  dociunent  comprised  of 
introductory  sections  on  cross-cutting 
issues  and  individual  chapters  on 
each  covered  endpoint.  The  goal  was 
to  identify,  define  and  where  possible 
resolve  issues  in  the  integrated 
proposal  and  other  documents  in 
preparation  for  the  high  level  OECD 


meeting,  described  below.  Key 
remaining  issues  include  acute, 
aquatic,  reproductive  and  target  organ 
toxicity  and  the  integrated  proposal. 
—OECD  High  Level  Meeting  of  the 
Advisory  Group,  September  3-4, 
Paris,  France.  Participants  in  this 
meeting  were  senior  level  officials 
charged  with  reaching  agreement  on  a 
package  of  OECD  classification 
criteria  for  submission  to  and 
approval  by  the  OECD  Joint  Meeting 
on  Chemicals,  now  planned  for 
November  4-6.  Building  on  the  woric 
of  the  Seventh  Advisory  Group,  the 
High  Level  Meeting  reached 
consensus  on  the  content  of  the 
integrated  proposal  and  classification 
criteria  for  eight  health  and 
environmental  hazards:  acute  toxicity, 
carcinogenicity,  germ  cell 
mutagenicity,  eye  irritation/corrosion, 
reproductive  toxicity,  sensitization, 
and  skin  irritation/corrosion.  The 
November  OECD  Joint  Meeting  will 
consider  a  revised  integrated  proposal 
contaixung  chapters  for  each  covered 
endpoint. 

3.  Preparation  for  Upcoming  Meetings 

Participants  will  outline  preparations 
for  upcoming  GHS  meetings,  including 
meetings  of  Uie  Inter-Organization 
Program  for  the  Soimd  Management  of 
Chemicals  (lOMC)  Coordinating  Group 
for  the  Harmonization  of  Chemical 
Classification  Systems,  and  OECD 
Working  Group  on  Mixtures,  and  the 
lOMC/Intemational  Labour 
Organisation  Working  Group  on  Hazard 
Communications.  These  groups  will* 
meet  in  early  1999. 

4.  Public  Comments 

5.  Concluding  Remarks 

Interested  parties  are  invited  to 
submit  their  comments  as  soon  as 
possible  for  consideration  in  the 
development  of  U.S.  positions  and  to 
present  their  views  orally  and/or  in 
writing  at  the  public  meeting. 
Participants  may  address  other  topics 
relating  to  harmonization  of  chemical 
classffication  and  labeling  systems  and 
are  particularly  invited  to  identify 
issues  of  concern  to  specific  sectors  that 
may  be  affected  by  the  GHS. 
Participants  who  attended  and 
participated  in  recent  international 
sessions  may  also  offer  their 
observations  on  the  results  of  the 
sessions. 

All  written  comments  will  be  placed 
in  the  public  docimient  (OSHA  docket 
H-022H).  The  docket  is  open  from  10 
am  until  4  pm,  Monday  through  Friday, 
and  is  located  at  the  Department  of 
Labor,  Room  2625,  200  Constitution 


Avenue,  NW,  Washington,  D.C 
(Telephone:  202-219-7894; Fax:  202- 
219-5046).  The  public  may  also  consult 
the  docket  to  review  previoiis  Federal 
Register  notices,  comments  received. 
Questions  and  Answers  about  the  GHS, 
a  response  to  comments  on  the  April  3. 
1997,  Federal  Register  notice,  and  other 
relevant  dociunents. 

Dated:  September  21. 1998. 
Mkfaael  MHelits. 

Director,  Office  of  Environmental  Policy. 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs. 

(FR  Doc.  9»-2S681  Filed  9-24-98;  8:4S  am) 
IMJJNQ  OOK  47ie-0«-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG-IMe-4468] 

National  Boating  Safety  Advisory 
Council 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  National  Boating  Safety 
Advisory  Council  (NBSAC)  and  its 
subcommittees  on  boat  occupant 
protection,  navigation  Ughts,  personal 
flotation  device-life  saving  index,  and 
prevention  through  people  will  meet  to 
discuss  various  issues  relating  to 
recreational  boating  safety.  All  meetings 
will  be  open  to  the  public. 
DATES:  NBSAC  will  meet  on  Monday, 
October  26, 1998,  from  8:30  a.m.  to  5 
p.m.  and  Tuesday,  October  27  from  8:30 
a.m.  to  noon.  The  Personal  Flotation 
Device-Live  Saving  Index  and 
Navigation  Light  Subcommittees  will 
meet  on  Saturday,  October,  24, 1998. 
from  1:30  p.m.  to  5  p.m.  The  Boat 
Occupant  Protection  Subcommittee  will 
meet  on  Sunday,  October  25, 1998,  from 
9:00  a.m.  to  noon,  and  the  Prevention 
Through  People  Subcommittee  will 
meet  ^m  1:00  p.m.  to  5:00  p.m.  These 
meetings  may  close  early  if  all  business 
is  finished.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  October  15, 1998.  Requests  to 
have  a  copy  of  your  material  distributed 
to  each  member  of  the  committee  or 
subcommittees  should  reach  the  Coast 
Guard  on  or  before  October  9, 1998. 
ADDRESSES:  NBSAC  vnll  meet  at  the 
Wyndham  Washington  DC  Hotel,  1400 
M  Street,  NW.  Washington,  DC.  The 
subcommittee  meetings  will  be  held  at 
the  same  address.  Send  written  material 
and  requests  to  make  oral  presentations 
to  Mr.  Albert  J.  Marmo,  Commandant 
(G-OPB-1).  U.S.  Coast  Guard 
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Headquarters,  2100  Second  Street  SW, 
Washington,  DC  20593-0001.  You  may 
obtain  a  copy  of  this  notice  by  calling 
the  U.S.  Coast  Guard  Infoline  at  1-600- 
368-5647.  This  notice  is  available  on 
the  bitemet  at  http://dnis.dot.gov  or  at 
the  Web  Site  for  the  Office  of  Boating 
Safety  at  URL  address 
www.uscgboating.org/. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
questions  on  this  notice,  contact  Albert 
J.  Marmo,  Executive  Director  of  NBSAC. 
telephone  202-267-0950,  fax  202-267- 
4285.  For  questions  on  viewing,  or 
submitting  material  to,  the  docket, 
contact  Dorothy  Walker,  Chief.  Ektckets. 
Department  of  Transportation,  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

National  Boating  Safety  Advisory 
Coimcil  (NBSAC).  The  agenda  includes 
the  following: 

(1)  Executive  Director's  report. 

(2)  Chairman's  session. 

(3)  Personal  Flotation  Device-Life 
Saving  Index  Subcommittee  report. 

(4)  Navigation  Light  Subcommittee 
report. 

(5)  Boat  Occupant  Protection 
Subcommittee  report. 

(6)  Recreational  Boating  Safety 
Program  report. 

(7)  Reports  on  Coast  Guard  Search 
and  Rescue,  Aids  to  Navigation,  Law 
Enforcement  and  Bridge  Administration 
Programs. 

(8)  Council  discussion  of  Federal 
requirements  for  education  in 
recreational  boating  safety  moderated  by 
the  Prevention  Through  People 
Subcommittee. 

(9)  Council  discussion  of  Federal 
requirements  for  wearing  personal 
flotation  devices  moderated  by  the 
Personal  Flotation  Device-Life  Saving 
Index  Subcommittee. 

(10)  Presentation  on  the  results  of  boat 
occupant  protection  studies. 

(11)  Presentation  on  the  results  of 
personal  flotation  device  (PFD)  wear 
rate  study. 

(12)  Vessel  Identification  System 
demonstration  and  discussion. 

(13)  National  Association  of  State 
Boating  Law  Administrators  report. 

(14)  Canadian  Coast  Guard  Office  of 
Boating  Safety  report. 

(15)  Presentation  on  recreational 
boating  safety  national  outreach 
campaigns.    ~ 

Boat  Occupant  Protection 
Subcommittee.  The  agenda  includes  the 
following: 


(1)  Review  and  discuss  boat  occupant 
protection  study  results  and  issues. 

(2)  Discuss  risk  management  and 
human  factors  initiatives. 

(3)  Discuss  propeller  injury 
prevention  study  results. 

(4)  Discuss  proposals  regarding 
requirements  to  wear  a  helmet  on 
personal  watercraft  (PWC),  and  for 
installation  of  a  shroud  on  PWC 
extending  from  the  engine  cowling. 

Navigation  Light  Subcommittee.  The 
agenda  includes  the  following: 

(1)  Review  and  discuss  rulemaking  to 
place  navigation  lights  imder  regulatory 
control. 

(2)  Discuss  the  need  for  and 
parameters  of  a  navigation  light 
visibility  study  considering  available 
applicable  information. 

(3)  Review  any  new  standards  which 
address  design,  construction,  and 
installation  of  navigation  lights 
applicable  to  recreational  boats. 

Personal  Flotation  Device-Life  Saving 
Index  Subconmiittee.  The  agenda 
includes  the  following: 

(1)  Review  and  discuss  comments 
received  in  response  to  a  Coast  Guard 
Federal  Register  notice  of  request  for 
comments  concerning  Federal 
requirements  for  wearing  personal 
flotation  devices.  Identify  issues  for 
discussion  by  the  full  Coimcil. 

(2)  Discuss  status  of  development  of 
the  life  saving  index. 

(3)  Discuss  the  status  of  inflatable  PFD 
inflation  systems,  and  approval  of 
automatic  inflating  PFDs. 

(4)  Discuss  strategies  for  improving 
public  awareness  of  the  capabiUties  of 
the  different  types  of  personal  flotation 
devices. 

Prevention  Through  People 
Subcommittee.  The  agenda  includes  the 
following: 

(1)  Review  and  discuss  conunents 
received  in  reponse  to  a  Coast  Guard 
Federal  Register  notice  of  request  for 
comments  concerning  Federal 
requirements  for  education  in 
recreational  boating  safety.  Identify 
issues  for  discussion  by  the  full  Council. 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  October  15, 1998. 
Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard 
no  latex  than  October  15, 1998.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 


committee  or  subcommittee  in  advance 
of  a  meeting,  please  submit  25  copies  to 
the  Executive  Director  no  later  than 
October  9. 1998. 

Information  on  Services  for  Individuals 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  September  18. 1998. 
James  D.  Hull. 

Acting  Rear  Admiral,  U.S.  Coast  Guard, 
Assistant  Commandant  for  Operations. 
[FR  Doc.  98-25668  Filed  9-24-98;  8:45  am) 
BUJNQ  CODE  4«10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(98-02-C-OO-GUC)  To  impose  and  Use 
tlie  Revenue  From  a  Passenger  Facility 
Cliarge  (PFC)  at  Gunnison  County 
Airport,  Submitted  tiy  the  County  of 
Gunnison,  Gunnison,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Gunnison  County  Airport 
tmder  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  26. 1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Alan  Wiechmann, 
Manager;  Denver  Airports  District 
Office;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver.  CO  80249-6361.  In  addition, 
one  copy  of  any  comments  submitted  to 
the  FAA  must  be  mailed  or  delivered  to 
Mr.  Rex  A.  Tippetts,  Airport  Manager,  at 
the  following  address:  711  Rio  Grande 
Avenue,  Building  B,  Gunnison, 
Colorado  81230. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Gimnison 
Coimty  Airport,  imder  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:    . 
Mr.  Chris  Schaffer.  (303)  342-1258. 
26805  E.  68th  Avenue.  Suite  224; 
Denver.  CO  80249-6361 .  The 
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application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  98-02-C- 
00-GUC  to  impose  and  use  PFC  revenue 
at  Gunnison  County  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  September  18, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Gunnison  County  Airport, 
Gunnison,  Colorado,  was  substantially 
complete  within  the  requirements  of 
§158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  15, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1. 1999. 

Proposed  charge  expiration  date: 
April  1,  2007. 

Total  requested  for  use  approval: 
$619,631. 

Brief  description  of  proposed  project: 
Planning  studies;  Terminal  area  land 
acquisition  (Treadway  property); 
Terminal  area  land  acquisition  (B&L 
property);  Terminal  area  land 
acquisition  (Hertz  property);  Terminal 
area  land  acquisition  (Coleman 
property);  Object  free  area  land 
acquisition  (Percery  property). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  Gunnison 
Coimty  Airport. 

Issued  in  Renton,  Washington  on 
September  18, 1998. 

David  A.  Field, 

Manager,  Planning,  Programming  and 

Capacity  Branch,  Northwest  ^4ountain 

Region. 

[FR  Doc.  98-25744  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20930] 

Coach  USA,  Inc.— Control— Clinton 
Avenue  Bus  Company;  Orange, 
Newark,  Elizabeth  Bus,  Inc.;  and 
Wisconsin  Coach  Lines,  Inc. 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  Tentatively  Approving 

Finance  Transaction. 

summary:  Coach  USA,  Inc.  (Coach),  a 
noncarrier,  filed  an  application  under 
49  U.S.C.  14303  to  acquire  control  of 
Clinton  Avenue  Bus  Company  (Clinton); 
Orange,  Newark,  Elizabeth  Bus,  Inc. 
(ONE  Bus);  and  Wisconsin  Coach  Lines, 
Inc.  (Wisconsin),  all  motor  carriers  of 
passengers.  Persons  wishing  to  oppose 
the  apphcation  must  follow  the  rules 
under  49  CFR  part  1182.  The  Board  has 
tentatively  approved  the  transaction, 
and,  if  no  opposing  comments  are 
timely  filed,  this  notice  will  be  the  final 
Board  action. 

DATES:  Comments  must  be  filed  by 
November  9, 1998.  Applicant  may  file  a 
reply  by  November  24, 1998.  If  no 
comments  are  filed  by  November  9, 
1998,  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20930  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  send  obe  copy  of 
comments  to  applicant's 
representatives:  Betty  Jo  Christian  and 
David  H.  Cobum,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  NW., 
Washington,  IX  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARYINFORMATKXI:  Coach 
currently  controls  56  motor  passenger 
carriers.^  In  this  transaction,  it  seeks  to 


1 1n  addition  to  the  instant  application,  Coach  has 
three  other  pending  control  applications:  Coach 
USA,  Inc.— -Control— Brunswick  Transportation 
Company  d/b/a  The  Maine  Line;  Mini  Coach  of 
Boston;  Olympia  Trails  Bus  Co.,  Inc.;  Stardust 
Tours,  Inc.  d/b/a  GrayLirte  Tours  of  Memphis:  and 
Valen  Transportation,  Inc.,  STB  Docket  No.  MC-F- 
20926  (STB  served  Aug.  14, 1998),  in  which  it  seeks 
to  acquire  control  of  five  additional  motor 
passenger  carriers;  Coach  USA,  Inc. — Control — 
Chenango  Valley  Bus  Lines,  Inc.;  Colonial  Coach 
Corp.;  GL  Bus  Lines,  Inc.;  Gray  Line  Air  Shuttle, 
Inc.;  Gray  Line  New  York  Tours,  Inc.;  Hudson 
Transit  Corporation;  Hudson  Transit  Lines,  Inc.; 
and  International  Bus  Services,  Inc.,  STB  Docket 
No.  MC-F-20927  (STB  served  Aug.  28. 1998),  in 
which  it  seeks  to  acquire  control  of  eight  additional 


acquire  control  of  Clinton,^  ONE  Bus,^ 
and  Wisconsin,*  by  acquiring  all  of  the 
stock  of  each  of  these  carriers. 

Coach  submits  that  there  will  be  no 
transfer  of  any  federal  or  state  operating 
authorities  held  by  any  of  the  acquired 
carriers.  Following  the  consummation  of 
the  control  transactions,  these  carriers 
will  continue  operating  in  the  same 
manner  as  before  and,  according  to 
Coach,  although  Clinton  and  ONE  Bus 
already  share  common  owners,  granting 
the  application  will  not  reduce 
competitive  options  available  to  the 
traveling  public.  Coach  submits  that 
each  of  the  acquired  carriers  is  relatively 
small  and  that  each  faces  substantial 
competition  from  other  bus  companies 
and  transportation  modes. 

Coach  also  submits  that  granting  the 
application  will  produce  substantial 


motor  passenger  carriers:  and  Coach  USA,  Inc. — 
Continuance  in  Control — Salt  Lake  Coaches.  Inc., 
STB  Docket  No.  MC-F-20928  (STB  served  Sept.  4. 
1998),  in  which  it  seeks  to  continue  in  control  of 
a  new  motor  passenger  carrier. 

'Clinton  is  a  New  Jersey  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-223062.  which  authorizes  it  to  provide  charter 
and  special  operations  between  points  in  the  United 
States  (except  Alaska  and  Hawaii).  It  operates  a  fleet 
of  approxirriately  30  buses,  primarily  in  transit-type 
services  in  northern  New  Jersey.  Clinton  does  not 
employ  any  persons,  but  uses  employees  of  ONE 
Bus,  with  which  it  shares  common  owners. 
Together  with  ONE  Bus.  Clinton  earned  gross 
annual  revenues  in  fiscal  1997  of  approximately 
$8.4  million.  Prior  to  the  transfer  of  its  stock  into 
a  voting  trust,  it  was  owned  by  Kenneth  C.  White. 
Joyce  F.  Revere,  William  S.  Revere.  Norman  E. 
Revere,  Richard  D.  Revere,  Frank  P.  Gallagher, 
Brenda  J.  Gallagher,  )ohn  A.  Gallagher,  Jr..  Stephen 
A.  Gallagher,  Alice  M.  Gallagher,  Frank  P.  Gallagher 
as  Trustee  of  the  Lisa  A.  Gallagher  1*998  Trust,  and 
Frank  P.  Gallagher  as  Trustee  of  the  Kathryn  A. 
Gallagher  1998  Trust. 

'  ONE  Bus  is  a  New  Jersey  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-206227,  which  authorizes  it  to  provide  charter 
and  special  operations  between  points  in  the  United 
States  (except  Alaska  and  Hawaii).  It  also  holds 
authority  from  the  State  of  New  Jersey  to  conduct 
intrastate  operations.  It  operates  a  fleet  of 
approximately  18  motorcoaches  primarily  in 
transit-type  service  in  northern  New  Jersey, 
employs  approximately  120  persons,  and,  together 
with  Clinton,  earned  gross  revenues  in  fiscal  1997 
of  $8.4  million.  Prior  to  the  transfer  of  its  stock  into 
a  voting  trust,  it  was  owmed  by  Kenneth  C.  White, 
Joyce  F.  Revere,  William  S.  Revere,  Norman  E. 
Revere,  Richard  D.  Revere,  Frank  P.  Gallagher, 
Brenda  J.  Gallagher.  John  A.  Gallagher.  Jr.,  Stephen 
A.  Gallagher,  Alice  M.  Gallagher,  Frank  P.  Gallagher 
as  Trustee  of  the  Lisa  A.  Gallagher  1998  Trust,  and 
Frank  P.  Gallagher  as  Trustee  of  the  Kathryn  A. 
Gallagher  1998  Trust. 

*  Wisconsin  is  a  Wisconsin  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-123432,  which  authorizes  it  to  provide  charter 
and  special  operations  between  points  in  the  United 
States  (except  Alaska  and  Hawaii).  It  operates  a  fleet 
of  approximately  33  motorcoaches,  2  minibuses, 
and  4  vans,  in  charter  services  in  Wisconsin  and 
other  Midwestern  states  and  intrastate  regular  rout* 
services  in  Wiscotisin;  employs  approximately  90 
full  and  part  time  employees:  and  earned  gross 
revenues  ir  fiscal  1997  of  $5.0  million.  Prior  to  the 
transfer  of  its  stock  into  a  voting  trust,  it  was  owned 
by  Michael  L.  Hansen,  Thomas  D.  Czanecki,  and 
John  H.  Osborne. 
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benefits,  including  interest  cost  savings 
from  the  restructuring  of  debt  and 
reduced  operating  costs  from  Coach's 
enhanced  volume  purchasing  power. 
Specifically,  Coach  claims  that  each 
carrier  to  be  acquired  will  benefit  from 
the  lower  insurance  premiums 
negotiated  by  Coach  and  from  volume 
discounts  for  equipment  and  fuel.  Coach 
indicates  that  it  will  provide  each 
carrier  to  be  acquired  with  centralized 
legal  and  accounting  functions  and 
coordinated  purchasing  services.  In 
addition.  Coach  states  that  vehicle 
sharing  arrangements  will  be  facilitated 
through  Coach  to  ensure  maximum  use 
and  efficient  operation  of  equipment, 
and  that  coordinated  driver  training 
services  will  be  provided.  Coach  also 
states  that  the  proposed  transaction  will 
benefit  the  employees  of  each  carrier 
and  that  all  collective  bargaining 
agreements  will  be  honored. 

Coach  plans  to  acquire  control  of  . 
additional  motor  passenger  carriers  in 
the  coming  months.  It  asserts  that  the 
financial  benefits  and  0{>erating 
efficiencies  will  be  enhanced  further  by 
these  subsequent  transactions.  Over  the 
long  term.  Coach  states  that  it  will 
provide  centralized  marketing  and 
reservation  services  for  the  bus  firms 
that  it  controls,  thereby  further 
enhancing  the  benefits  resulting  from 
these  control  transactions. 

Coach  certifies  that  none  of  the 
carriers  to  be  acquired  holds  an 
unsatisfactory  safety  rating  from  the 
U.S.  Department  of  Transportation,'  that 
each  has  sufficient  liability  insurance; 
that  none  is  domiciled  in  Mexico  or 
owned  or  controlled  by  persons  of  that 
country;  and  that  approval  of  the 
transaction  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  Additional 
information  may  be  obtained  from 
applicant's  representatives. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

On  tne  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 


procedural  schedule  will  be  adopted  to 
reconsider  the  application.^  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov". 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
November  9, 1998,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation,  Office  of  Motor  Carriers- 
HIA  30.  400  Virginia  Avenue,  SW.  Suite 
600,  Washington,  DC  20024;  and  (2)  the 
U.S.  Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue,  NW,  Washington,  DC  20530. 

Decided:  September  18, 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chainnan  Owen. 
Vernon  A.  WiUiuns, 
Secretary. 
(FR  Doc.  98-25599  Filed  9-24-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  S5R 100] 

Association  of  American  Railroads  and 
American  Short  Line  and  Regional 
Railroad  Associatiorv— Agreement- 
Application  Under  49  U.S.C.  10706 

AQQiCY:  Surface  Transportation  Board. 
action:  Notice  of  interim  approval. 

SUMMARY:  The  Association  of  American 
Railroads  (AAR)  and  the  American 
Short  Line  and  Regional  Railroad 
Association  (ASLRRA)  have  filed  an 
application  under  49  U.S.C.  10706  for 
approval  of  the  rate-related  provisions 


>  Clinton  and  ONE  Bus  have  no  safety  rating; 
Wisconsin  holds  a  satisfactory  safety  rating. 


■  Under  revised  49  CFR  part  1182.  scheduled  to 
become  effective  October  1, 1998,  as  adopted  in 
Bevisions  to  Begulations  Governing  Finance 
Applications  Involving  Motor  Passenger  Carriers, 
STB  Ex  Parte  No.  559  (STB  served  Sept.  1. 1998), 
there  will  be  minor  changes  to  the  procedures 
involved  in  motor  passenger  finance  applications. 
As  pertinent,  a  procedural  schedule  will  not  be 
issued  if  the  Board  is  able  to  dispose  of  opposition 
to  the  application  on  the  basis  of  the  comment  and 
applicant's  reply. 


of  an  AAR-ASLRRA  Agreement  (the 
Agreement)  that  addresses  issues  raised 
in  i?eview  of  Rail  Access  and 
Competition  Issues.  Ex  Parte  No.  575 
(STB  served  Apr.  17, 1998)  (Review). 
"The  Agreement,  to  which  rail  carriers 
may  subscribe  on  an  individual  basis,  is 
intended  to  provide  a  framework  for 
improving  the  ability  of  smaller  (Class  II 
or  III)  railroads  and  Class  I  railroads  to 
work  together  to  fulfill  their  shared  goal 
of  serving  the  shipping  public  in  the 
most  efficient  possible  manner.  The 
rate-related  principles  outlined  in  the 
Agreement  constitute  a  series  of 
bilateral  commitments  by  each 
subscribing  Class  I  carrier  to  each 
subscribing  smaller  railroad  with  which 
it  connects  with  respect  to  switch 
charges  and  interline  rates  between 
those  two  carriers.  These  principles 
relate  to  rates  within  the  meaning  of  49 
U.S.C.  10706(a)(2)(A).  The  Board  is 
approving  the  application  on  an  interim 
basis,  subject  to  comments.  If  opposing 
comments  are  timely  filed,  the  Board 
will  consider  the  comments,  and  any 
reply,  and  issue  a  further  decision  on 
the  application.  Absent  opposing 
comments,  this  notice  will  constitute 
final  approval  of  the  application  and 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
October  26, 1998.  Applicants  may  file  a 
reply  by  November  10, 1998.  If  no 
comments  are  filed  by  October  26, 1998, 
this  interim  approval  will  be  final  as  of 
that  date.' 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  S5R  100  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants' 
representatives:  Arvid  E.  Roach  II. 
Covington  &  Burling,  1201  Peimsylvania 
Avenue.  NW,  P.O.  Box  7566, 
Washington,  DC  20044-7566,  for  AAR; 
and  Alice  C.  Saylor.  American  Short 
Line  and  Regional  Railroad  Association. 
1120  G  Street.  NW.  Suite  520, 
Washington.  DC  20005. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Beryl  Gordon.  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMBfTARY  INFORMATION:  In  Review, 
slip  op.  at  8,  we  discussed  impediments 
to  the  ability  of  smaller  railroads  to 
reach  their  full  potential  in  providing 
service  to  the  shipping  public.  Noting 
our  preference  for  private-sector  over 
government-mandated  solutions,  we 
urged  the  railroads  to  address  and 
resolve  these  issues  expeditiously.  We 
committed  to  take  administrative  action 
as  necessary  and  appropriate  to 
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facilitate  any  constructive  privately- 
reached  agreement.  We  appreciate  the 
substantial  efforts  of  AAR  and  ASLRRA 
and  their  members  in  working 
cooperatively  to  reach  agreement  on 
these  difficult  and  important  issues.  We 
now  address  the  instant  application 
seeking  approval  of  certain  aspects  of 
the  agreement. 

Our  jurisdiction  to  approve  rate 
agreements  under  49  U.S.C.  10706 
extends  to  agreements  of  at  least  two  rail 
carriers  that  relate  to  rates  (including 
charges  between  rail  carriers  and 
compensation  paid  or  received  for  the 
use  of  facilities  and  equipment), 
classifications,  divisions,  or  rules 
related  to  them,  or  procedures  for  joint 
consideration,  initiation,  publication,  or 
establishment  of  the  same.'  In  order  to 
approve  an  agreement  under  49  U.S.C. 
10706(a)(2)(A),  we  must  find  that  the 
making  and  carrying  out  of  the 
agreement  will  further  the  rail 
transportation  policy  (RTP)  of  49  U.S.C. 
10101.  If  we  approve  the  agreement, 
which  may  require  compliance  with 
conditions  necessary  to  make  the 
agreement  further  the  RTP,  it  may  be 
carried  out  under  its  terms  and  under 
the  required  conditions,  and  the 
antitrust  laws  (enumerated  in  that 
subsection)  do  not  apply  to  parties  and 
other  persons  with  respect  to  the 
making  or  carrying  out  of  the  agreement. 
We  may  not  approve  or  continue 
approval  of  an  agreement  if  the  required 
conditions  are  not  met  or  if  we  do  not 
receive  a  verified  statement  specifying 
for  each  rail  carrier  that  is  a  party  to  the 
agreement  certain  information 
concerning  its  identity  and  that  of  any 
affiliates.  See  49  U.S.C.  10706(a)(2)(B) 
and  the  regulations  at  49  CFR  1331.1. 
The  regulations  also  require  that  certain 
exhibits  be  filed  with  the  application 
(49  CFR  1331.2)  and  that  new  parties  to 
an  agreement  comply  with  the 
requirements  of  49  CFR  1331.1(b)  (49 
CFR  1331.4). 

Applicants  submit  verified  statements 
identifying  each  of  the  AAR  and 
ASLRRA  members  that  either  has 
subscribed  or  is  eligible  to  subscribe  to 
the  Agreement.2  Applicants  seek  an 


'  Applicants  note  that  the  Agreement  contains 
other  provisions  that  are  unrelated  to  rates, 
classiHcations,  divisions  or  traffic  rules.  These 
provisions  are  aimed  at  better  meeting  the  car 
supply  needs  of  customers  served  by  short  line  and 
regional  railroads,  improving  the  quality  of  interline 
service  provided  jointly  by  smaller  railroads  and 
Class  I  carriers,  and  giving  Class  III  carriers  access 
to  new  routes  and  haulage  arrangements  in  certain 
circumstances  in  order  to  develop  new  business. 
The  Application  provides  for  arbitration  as  a  means 
of  dispute  resolution. 

'Applicants  do  not  provide  the  detailed 
information  required  by  49  U.S.C. 
10706(a)(2)(B)(iii),  which  calls  for  identifying  every 


exemption  under  49  U.S.C.  10502  for 
further  detailed  information  about  the 
railroads  that  will  subscribe  to  the 
Agreement  and  request  that  we  also 
approve  the  Agreement  with  respect  to 
possible  future  participation  by 
railroads  that  have  not  been  identified 
in  their  attached  verified  statements. 
Applicants  contend  that  we  can  make 
the  findings  necessary  to  approve  the 
Agreement  without  having  tbe  precise 
information  concerning  the  identities  of 
all  of  the  railroads  that  will  ultimately 
become  subscribers.  Applicants  submit 
that  they  will  maintain  a  record  of  the 
railroads  that  subscribe  in  the  future 
and  make  that  list  available  to  the  Board 
and  any  interested  party  upon  request. 

We  agree  with  applicants  that  we 
have  enough  information  with  regard  to 
the  carriers  listed  in  their  verified 
statements  to  make  the  necessary 
findings  under  49  U.S.C. 
10706(a)(2)(A).3  Accordingly,  under  49 
U.S.C.  10706(a)(2)(A),  we  find  that  the 
rate-related  provisions  of  the  Agreement 
further  the  RTP.  The  Agreement 
memorializes  certain  principles  that 
would  apply  in  specified  circumstances 
when  a  subscribing  Class  I  carrier 
provides  switching  services  to,  or  makes 
interline  rates  with,  a  subscribing 
smaller  railroad.  It  does  not  involve 
collective  rate-setting;  rather,  it 
embodies  principles  to  be  applied  by 
independent  railroads  acting 
independently.  Application  of  these 
principles  wril  assist  smaller  railroads 
in  reaching  their  potential  and  playing 
a  more  significant  role  in  providing 
reasonably  priced  high-quality  and 
efficient  service  to  the  shipping  public, 
thereby  enhancing  the  overall  strength, 
efficiency,  and  responsiveness  of  the 
Nation's  rail  network.  By  encouraging  a 
more  rational,  efficient  and  cooperative 
relationship  between  Class  I  carriers  and 
smaller  railroads,  we  find  that  the  rate- 
related  provisions  of  the  Agreement 
promote  a  safe  and  efficient  rail 
transportation  system  [49  U.S.C. 
10101(3)1;  ensure  the  development  and 
continuation  of  a  sound  rail 


affiliate,  officer,  director,  and  affiliate  of  an  officer 
or  director,  of  each  subscriber  to  an  agreement, 
because  the  Agreement  does  not  entail  any 
collective  ratemaking  or  ongoing  bureau  process.  To 
the  extent  that  such  information  is  required  by  49 
U.S.C.  10706,  applicants  request  that  we  exempt 
them  from  "unnecessary  and  burdensome 
procedural  requirements." 

'^  More  detailed  information  with  regard  to  their 
affiliates  is  not  necessary  to  carry  out  the  RTP. 
Accordingly,  we  exempt  applicants  from  this 
requirement  under  49  U.S.C.  10502.  As  to  the 
identities  of  possible  future  participating  railroads. 
49  CFR  1331.4  provides  a  mechanism  for  adding 
new  parties  to  an  agreement,  and  applicants  have 
committed  to  maintaining  a  record  of  all  future 
railroad  subscribers  and  making  that  list  available 
to  the  Board  and  other  interested  persons. 


transportation  system  with  effective 
competition  among  rail  carriers  (49 
U.S.C.  10101(4)]:  foster  sound  economic 
conditions  in  transportation  and  ensure 
effective  competition  and  coordination 
between  rail  carriers  (49  U.S.C. 
10101(5)1;  and  encourage  honest  and 
efficient  management  of  railroads  [49 
U.S.C.  10101(9)1. 

Applicants  submit,  and  we  agree,  that 
the  rate-related  "provisions  of  the 
Agreement  do  not  have  any 
anticompetitive  effects  and  preserve 
rather  than  override  market  forces.  They 
further  submit  that  the  Agreement's 
rate-related  provisions  offer 
participating  Class  I  carriers  and  smaller 
railroads  the  imique  opportunity  to 
address  issues  without  the  need  for  new 
regulatory  requirements  that  supplant, 
rather  than  harness,  market  forces.  We 
find  that  this  aspect  of  the  Agreement 
furthers  the  twin  RTP  goals  of 
minimizing  the  need  for  Federal 
regulatory  control  over  the  rail 
transportation  system  [49  U.S.C. 
10101(2)1  and  providing  for  the 
resolution  of  proceedings  permitted  to 
be  brought  under  the  statute  [49  U.S.C. 
10101(15)].   • 

This  notice  is  available  on  our  website 
at  "WWW.STB.DOT.GOV." 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  This  application  is  approved,  on  an 
interim  basis,  subject  to  comments. 

2.  Comments  must  be  filed  by  October 
26, 1998.  Applicants  may  file  a  reply  by 
November  10, 1998.  If  no  comments  are 
filed  by  October  26, 1998,  this  interim 
approval  will  be  final  as  of  that  date. 

3.  This  decision  is  effective^on 
September  22, 1998. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  Federal  Trade  Commission, 
Bureau  of  Competition,  6th  Street  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580;  and  The  Department  of 
Justice,  Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20530. 

Decided:  September  21, 1998. 
By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  9»-25751  Filed  9-24-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Commercial  Invoices 

AGENCY:  U.S.  Customs.  E)epartment  of 

the  Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burdens,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Commercial 
Invoices.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  November  24, 
1998,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  3.2-C.  1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols.  Room 
3.2-C.  1300  Pennsylvania  Avenue  NW. 
Washington,  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address  the  accuracy  of  the 
burden  estimates  and  ways  to  minimize 
the  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 


be  simimarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OKfB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Commercial  Invoices. 

OAfB  Number.  1515-0120. 

Form  Number:  N/A. 

Abstract:  The  collection  of 
Commercial  Invoices  is  necessary  for 
the  proper  assessment  of  Customs 
duties.  The  invoice(s)  is  attached  to  the 
CF7501.  The  information  which  is 
supplied  by  the  foreign  shipper  is  used 
to  ensure  compliance  with  statues  and 
regulations. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
350,000. 

Estimated  Time  Per  Respondent:  10 
seconds. 

Estimated  Total  Annual  Burden 
Hours:  84.000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $1,201,200.00. 

Dated:  September  1 7 , 1 998. 
J.  Edgar  Nichols. 

Team  Leader.  Information  Services  Group. 
[FR  Doc.  98-25635  Filed  9-24-98;  8:45  am] 

B4LUNO  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  0MB  Review;  comment 
request 

September  21, 1998. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 


requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552. 

OMB  Number:  1550-0041. 

Form  Number:  Not  Applicable. 

Type  o/Aevieiv;  Extension  of  an 
already  approved  information 
collection. 

Title:  Procedures  for  Monitoring  Bank 
Secrecy  Act. 

Description:  This  information 
collection  is  necessary  for  the  OTS  to 
determine  whether  a  savings  association 
has  implemented  a  program  reasonably 
designed  to  assure  and  monitor 
compliance  with  the  currency  reporting 
and  reporting  requirements  established 
by  Federal  Statute  and  the  U.  S. 
Department  of  Treasury  regulations. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Recordkeepers: 
1.191. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  average  hours. 

Frequency  of  Response:  1. 

Estimated  Total  Recordkeeping 
Burden:  2,382  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
Catherine  CM.  Teti. 

Director,  Records  Management  and 
Information  Policy. 

IFR  Doc.  98-25677  Filed  9-24-98;  8:45  am) 

BILUNG  CODE  •720-01-P 


Corrections 


Federal  Register 

Vol.  63.  No.  186 

Friday,  September  25.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule,, 
.and  Notice  documents.  These  con'ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  JUSTICE 

28CFRPart16 

[Attorney  General  Order  No.  2156-98] 

RIN  1105-AA20 

Revision  of  Freedom  of  information 
Act  and  Privacy  Act  Reguiations  and 
Implententation  of  Electronic  Freedom 
of  information  Act  Amendments  of 
1996 

Correction 

In  rule  document  98-14341  beginning 
on  page  29591,  in  the  issue  of  Monday, 
June  1, 1998,  make  the  following 
corrections: 

§  16.2    [Corrected] 

1.  On  page  29594,  in  the  first  column, 
in  §  16.2(b)(9),  in  the  first  line,  "In" 
should  read  "in". 

§16.3    [Con-ected] 

2.  On  page  29594,  in  the  second 
column,  in  §  16.3(a),  in  the  18th  line, 
after  "office"  add  a  period. 


§16.8    [Corrected] 

3.  On  page  29596,  in  the  second 
column,  in  §  16.8(c),  in  the  sixth  line, 
"portion"  should  read  "portions". 

§16.11    [Corrected] 

4.  On  page  29598,  in  the  third 
column,  in  §  16.11(e),  in  the  third  fi-om 
the  bottom,  "Departmental"  should  read 
"Department". 

5.  On  page  29599,  in  the  first  column, 
in  §  16.11(g),  in  the  third  line,  "staring" 
should  read  "starting". 

6.  On  page  29599,  in  the  first  rolumn, 
in  §  16.11(i)(l),  in  the  fifth  line,  "made" 
should  read  "make"  and  in  the  eighth 
line,  "owned"  should  read  "owed". 

7.  On  page  29599,  in  the  first  column, 
in  §  16.11(i)(3),  in  the  sixth  line,  after 
"pay"  remove  "to". 

§16.40    [Corrected] 

8.  On  page  29600,  in  the  second 
column,  in  §  16.40(a),  in  the  tenth  line, 
after  "records"  insert  "about". 

9.  On  page  29600,  in  the  second 
column,  in  §  16.40(b)(1),  after 
"Component"  remove  the  period. 

10.  On  page  29600,  in  the  second 
column,  in  §  16.40(b)(2),  after  "Request 
for  access"  remove  the  period. 

§  16.41    [Corrected] 

11.  On  page  29600.  in  the  third 
coliunn,  in  §  16.41(a),  in  the  second  line 
from  the  bottom,  "make"  should  read 
"mark". 


12.  On  page  29601,  in  the  first 
column,  in  §  16.41(d),  in  the  first  line, 
"identify"  should  read  "identity"3nd  in 
the  seventh  line  from  the  bottom,  after 
"Division"  add  a  comma. 

§16.42    [Corrected] 

13.  On  page  29601.  in  the  first 
column,  in  §  16.42(b),  in  the  fourth  line, 
"and"  should  read  "any". 

14.  On  page  29601,  in  the  first 
column,  in  §  16.42(c),  in  the  first  line, 
"Consultation"  should  read 
"Consultations" 

§  16.50    [Corrected] 

15.  On  page  29603,  in  the  second 
column,  in  §  16.50(a),  in  the  eighth  line, 
"component's's"  should  read 
"component's"  and  in  the  sixth  line 
from  the  bottom,  after  "and"  add  "a". 

§16.54    [Corrected] 

16.  On  page  29604,  in  the  first 
column,  in  §  16.54(c)(4),  in  the  first  line, 
"individuals"  should  read  "individual". 

Appendix  I  to  Part  16    [Corrected] 

17.  On  page  29604,  in  the  first 
colimin,  in  appendix  I,  in  the  third  line, 
"(component  name)"  should  read 
"(component  name)". 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  230 

[Docket  No.  RSSL-98-1,  Notice  No.  1] 

Inspection  and  Maintenance  Standards 
for  Steam  Locomotives;  Proposed 
Revisions 

AGENCY:  Federal  Railroad 

Administration  (FRA),  Department  of 

Transportation  (DOT). 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  FRA  is  proposing  to  update 
its  requirements  issued  in  1978  ("1978 
standards")  for  steam  locomotive 
inspections  and  maintenance  with  new 
standards  that  represent  the  consensus 
recommendations  of  the  Railroad  Safety 
Advisory  Committee's  Tourist  and 
Historic  Working  Group.  The  proposed 
standards  would  relax  certain 
inspection  requirements,  while 
tightening  others,  to  recognize  and 
reflect  the  less  frequent  use  of  steam 
locomotives  in  today's  national  system 
of  transportation.  Significant  changes 
would  include:  The  creation  of  a 
"service-day"  inspection  system  that 
directly  relates  inspection  time  periods 
to  the  actual  use  of  the  steam 
locomotive;  the  elimination  of  waivers 
for  steam  boilers,  steam  locomotives  and 
their  appurtenances,  with  certain 
exceptions;  the  inclusion  of  allowances 
which  encourage  the  use  of  new 
technologies,  such  as  non-destructive 
testing,  for  boiler  testing  and 
inspections;  and  the  imposition  of 
qualification  requirements  for 
individuals  making  certain  repairs  to 
steam  locomotive  boilers,  steam 
locomotives  and  their  appurtenances. 

Certain  of  the  inspection  standards 
would  be  left  substantively  intact  but 
would  be  relocated  to  new  sections  and 
given  new  section  numbers.  Due  to  the 
magnitude  of  the  changes  proposed,  the 
proposed  standards  would  replace  the 
1978  standards  in  their  entirety. 
DATES:  (1)  Written  comments:  Written 
comments  must  be  received  no  later 
than  November  24, 1998.  Comments 
received  after  that  date  vdll  be 
considered  to  the  extent  possible 
without  incurring  additional  expense  or 
delay.  Requests  for  formal  extension  of 
the  comment  period  must  be  made  by 
October  26, 1998. 

(2)  Hearing:  Because  this  proposal  is 
based  largely  on  the  consensus 
recommendations  of  the  agency's  safety 
advisory  committee,  FRA  does  not 
intend  to  schedule  a  public  hearing 
regarding  this  proposal  absent  a  specific 


request  to  do  so.  Any  requests  for  FRA 
to  hold  a  public  hearing  into  this  matter 
should  be  received  by  FRA  by  October 
9, 1998. 

(3)  Proposed  Effective  Date:  Part  230 
is  proposed  to  become  effective  60  days 
after  the  publication  date  of  the  final 
rule. 

ADDRESSES:  (1)  Written  comments: 
Written  comments  should  identify  the 
docket  and  notice  numbers  and  be 
submitted  in  triplicate  to:  Docket  Clerk, 
Office  of  Chief  Counsel,  Mail  Stop  10, 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W..  Washington,  D.C., 
20590.  Persons  who  wish  to  be  notified 
that  their  comments  have  been  received 
should  submit  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 
the  card  to  the  addressee.  Written 
comments  will  be  available  for 
examination,  both  before  and  after  the 
comment  period  closes,  during  regular 
business  hours  at  the  Federal  Railroad 
Administration's  office  space  in  1120 
Vermont  Avenue,  N.W.,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Scerbo,  Motive  Power  & 
Equipment  Specialist,  Federal  Railroad 
Administration,  (telephone  202-493- 
6249);  Lawrence  Wagner,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street,  S.W.,  Washington, 
D.C,  20590.  (telephone  202-493-6063); 
or  John  Megary,  Regional  Administrator, 
Federal  Railroad  Administration,  8701 
Bedford-Euless  Road.  Suite  425,  Hiust. 
TX  76053.  (telephone  817-284-8142). 
SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  Background 

In  his  annual  message  in  1910, 
President  Taft  noted  the  need  for 
regulation  of  the  steam  locomotive 

industry: 

The  protection  of  railroad  employees  from 
personal  injury  is  a  subject  of  the  highest 
importance  and  demands  continuing 
attention  *  *  *.  It  seems  to  me  that  with 
respect  to  boilers  a  bill  might  well  be  drawn 
requiring  and  enforcing  by  penalty  a  proper 
system  of  inspection. 

Congressional  Record,  December  6, 
1910,  p.  33.  At  that  time,  there  were  no 
rules  or  regulations  governing  the 
inspection  and  maintenance  of  steam 
locomotives  other  than  the  Ash  Pan  Act, 
45  U.S.C.S.  17  (1908),  repealed  Pub.  L. 
97-468  (1933),  which  prescribed  the 
method  for  attaching  ash  pans  to  a 
steam  boiler.  On  February  17, 1911, 
however.  Congress  passed  the 
Locomotive  Boiler  Inspection  Act 
(LBIA).  The  LBIA,  which  was  opposed 


by  locomotive  owners  and  operatora, 
brought  all  locomotive  steam  boilera 
under  Federal  jurisdiction  and 
established  the  Bureau  of  Locomotive 
Inspection  and  its  attendant  field  force 
of  50  Locomotive  Inspectors. 

The  LBIA  became  effective  on  July  1, 
1911,  and  only  applied  to  the  steam 
locomotive  boiler.  It  had  an  immediate 
and  drastic  impact;  the  number  of 
incidents  caused  by  the  failure  of  the 
boiler  or  any  of  its  appurtenances 
declined  sharply.  Incidents  caused  by 
fiailures  of  parts  of  the  locomotive  other 
than  the  boiler  and  its  appurtenances 
began  to  increase,  however,  and  railroad 
employees  appealed  to  Congress  for  an 
amendment  that  would  extend  federal 
jurisdiction  over  the  entire  steam 
locomotive  and  tender  and  all  its  parts 
with  the  same  force  and  effect  that  had 
previously  only  applied  to  the  boiler. 
The  railroad  owners  and  operators  were, 
again,  vigorously  opposed.  A  bill 
incorporating  the  proposed  amendment 
was  passed  by  Congress  and  signed  by 
President  Wilson  on  March  4, 1915. 

When  the  LBIA  became  effective  in 
1911.  it  required  each  railroad  subject  to 
the  Act  to  file  copies  of  its  rules  and 
instructions  for  the  inspection  of 
locomotive  boilers.  An  examination  and 
comparison  of  the  170  rules  and 
instructions  submitted  (out  of 
approximately  2,200  railroads  in  the 
country  at  that  time)  disclosed  that 
these  rules  were  either  substantially 
similar,  or  identical,  to  those 
promulgated  by  the  Master  Mechanics' 
Association.  These  rules,  along  with  the 
1915  amendments,  formed  the  basis  for 
the  former  Interstate  Commerce 
Commission  (ICC)  rules  which  were 
adopted  and  have  been  in  effect  to  date. 
Modifications  to  these  rules  were  made 
over  the  years  by  ICC  orders  to  enhance 
safety.  FRA  adopted  all  ICC  rules, 
interpretations,  and  instructions  when 
the  Department  of  Transportation  was 
created,  effective  April  1, 1967.  These 
rules  were  published  in  the  Federal 
Register  and  incorporated  into  the  Code 
of  Federal  Regulations  in  December  of 
1968.  Since  then,  the  rules  have  been 
updated  and  amended  periodically.  In 
1980,  the  regulations  were  removed 
from  the  CFR.  However,  FRA  has 
continued  to  enforce  them  through 
today.  For  purposes  of  clarity,  whenever 
those  removed  standards  are  referenced, 
they  will  be  described  as  "the  1978 
standards"  since  there  is  not  current 
CFR  citation  for  them. 

There  are  currently  fewer  than  200 
steam  locomotives  in  operation.  Most  of 
them  are  used  in  tourist  or  historic 
service  on  an  intermittent,  seasonal 
basis.  Several  years  ago,  a  task  group  of 
the  National  Board  of  Boiler  and 
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Pressure  Vessel  Inspectors  comprised  of 
steam  locomotive  operators,  called  the 
Engineering  Standards  Committee 
(ESC),  petitioned  the  ERA  to  change  the 
ourent  rules  to  more  realistically  reflect 
the  current  use  and  conditions  of 
service  for  today's  steam  locomotives. 
The  agency  committed  to  work  with  this 
group  to  consider  revisions  to  these 
standards.  After  the  agency  established 
its  Railroad  Safety  Advisory  Committee 
(RSAC  or  the  Committee),  Uie  agency 
identified  this  subject  as  one  ripe  for 
collaborative  rulemaking.  Accordingly, 
the  agency  tasked  the  RSAC  with  the 
formal  revision  of  steam  locomotive 
inspection  standards  on  July  24, 1996.  It 
was  also  recommended  at  that  time  that 
the  ESC,  and  the  FRA  representatives 
with  whom  it  was  working,  become  a 
Task  Force  to  the  RSAC's  Tourist  and 
Historic  Working  Group. 

n.  Antecedents  of  FRA's  Cenaensoal 
Rulemaking  Approach 

In  1994,  FRA  established  its  first 
formal  regulatory  negotiation  committee 
("reg-neg")  to  address  roadway  worker 
safety,  llus  committee  successfully 
reached  consensus  conclusions  and 
recommended  an  NPRM  to  the 
Administrator,  persuading  FRA  that  a 
more  consensiial  approach  to 
rulemaking  would  hkely  yield  more 
effective,  and  more  widely  accepted, 
rules.  In  addition.  President  Clinton's 
March  1995  Regulatory  Reform 
Initiative  directed  agencies  to  expand 
their  efforts  to  promote  consensiial 
rulemaking.  In  response  to  these  efforts, 
FRA  decided  to  shift  toward  a 
collaborative  rulemaking  process  by 
establishing,  and  utilizing  the  consensus 
recommendations  of  RSAC. 

m.  The  Railroad  Safety  Advisory 
Onnnuttee 

The  RSAC  formally  was  established 
on  March  25, 1996  to  provide 
recommendations  and  advice  to  the 
Administrator  on  the  development  of 
FRA's  railroad  safety  regulatory 
program,  including  the  issuance  of  new 
regulations,  the  review  and  revision  of 
existing  regulations,  and  the 
identification  of  non-regulatoiy 
alternatives  for  improvement  of  railroad 
safety.  The  Committee  is  comprised  of 
48  representatives  from  27  member 
organizations,  including  railroads,  labor 
groups,  equipment  manufactiirers,  state 
government  groups,  public  associations, 
and  three  associate  non-voting 
representatives  from  the  National 
Transportation  Safety  Board  (NTSB), 
Canada,  and  Mexico.  The 
Administrator's  representative  (the 
Associate  Administrator  for  Safety  or 


that  person's  delegate)  is  the 
Chairperson  of  the  Committee. 

IV.  Steam  Task  Force  of  the  Tourist  and 
Historic  Working  Group 

During  the  July  24, 1996  meeting  of 
the  RSAC,  the  agency  charged  the 
committee  with  recommending 
revisions  to  the  regulations  governing 
locomotive  inspection  standards  for 
steam-powered  locomotives  (49  CFR 
Part  230),  in  order  to  promote  the  safe 
operation  of  tourist  and  historic  rail 
operations,  including  "such  additions 
and  deletions  as  may  be  warranted  by 
appropriate  data  and  analysis."  In  its 
Task  Statement  (Task  No.  96-5)  to 
RSAC,  the  agency  instructed  the 
Committee  to  refer  this  task  to  the  pre- 
existing Tourist  and  Historic  Railroads 
woiking  group  (THWG  or  The  Group), 
which  it  successfully  did.  The  THWG  is 
comprised  of  the  following 
oiganizations: 
Association  of  Am«ican  Private  Railcar 

Owners 
American  Shmt  Line  Railroad 

Association 
Association  of  American  Railroads 
Association  of  Railway  Museums 
Brotherhood  of  Locomotive  Engineers 
FRA 
Tourist  Railway  Association  Inc. 

(TRAIN) 

The  THWG  voted  duiing  its  April 
1996  meeting  to  adopt  the  ESC,  which 
had  been  examining  these  issues  outside 
of  the  RSAC  arena,  and  to  have  it  serve 
as  a  Task  Force  reporting  to  the  THWG. 
As  adopted,  the  Steam  Standards  Task 
Force  (Task  Force)  is  comprised  of 
knowledgeable  persons  from  the 
following  organizations: 
Valley  Railroad  Company 
Durango  &  Silverton  Narrow  Gauge 
Union  Pacific  Railroad 
Strasburg  Railroad 
Hartford  Steam  Boiler  Inspection  & 

Insurance  Company 
National  Board  of  Boiler  Inspectors 
ABB/Combustion  Engineering 
Smithsonian  Institution 
FRA 

In  addition,  a  locomotive  engineer 
and  several  steam  locomotive  experts, 
now  working  as  consultants, 
participated  in  the  proceedings. 

To  accompUsh  its  goal,  the  Task  Force 
met  approximately  six  or  seven  times 
during  an  eighteen  month  period. 
During  these  meetings,  the  Task  Force 
evaluated  a  previous  ESC  proposal  to 
revise  Part  230,  which  had  been 
presented  to  FRA  in  the  early  ig90's. 
Many  of  the  issues  in  this  proposal 
engendered  much  discussion  and  debate 
within  the  Task  Force.  Brief  siunmaries 
of  those  discussions  are  recorded  in  the 


appropriate  parts  of  the  section-by- 
section  analysis  portion  of  this 
document.  'Technical  details  supporting 
certain  recommendations  are  not 
specified  in  this  notice  but  are  recorded 
in  the  docket  and*  were  discussed  by  the 
Task  Force.  A  few  issues  have  been 
designated  by  FRA  as  "major  issues" 
and  are  more  fully  discussed  below. 

On  September  19, 1997,  the  THWG 
commimicated  to  the  agency  their 
unanimous  consensus  that  the  Task 
Force's  proposed  recommended  rule 
text  revisions  to  Part  230  should  be 
forwarded  to  the  RSAC.  On  January  16, 
1998,  both  the  task  force,  and  the  hdl 
THWG  reached  consensus  that  the 
proposed  preamble  should  be  included 
in  the  package  presented  to  RSAC  The 
RSAC  was  presented  with  the  entire 
package  during  its  January  27, 1998 
meeting.  The  RSAC  considered  this 
proposal  and  made  consensus 
recommendations  to  the  Administrate 
of  FRA.  This  document  reflects  the 
Administrator's  utilization  of  those 
recommendations,  consistent  with 
appUcable  law  and  Presidential 
guidance. 

Throughout  this  dociunent,  the 
agency  explains  the  rationale  and 
deUberative  thought  processes  of  the 
task  force  of  whidi  it  was  a  part.  Unless 
otherwise  noted,  the  agency  agrees  with 
the  reasoning  and  explanations 
advanced  by  the  task  force  for  making 
the  proposed  revisions  to  these 
standaitis  contained  in  this  NPRM.  The 
task  force's  deliberations  were 
frequently  characterized  by  robust 
debate.  11ut)ughout  this  dociunent, 
wherever  necessary  to  explain  proposed 
revisions,  the  agency  tries  to  recapture 
as  much  of  that  debate  as  is  relevant  and 
practical. 

V.  Task  Force  Goab 

During  an  early  meeting,  the  task 
force  identified  several  goals  for  revising 
Part  230: 

(1)  harmonizing  FRA  and  National 
Boiler  Inspection  Code  terminology  and 
standards; 

(2)  modernizing  the  rules  to  reflect 
ourent  operating  realities; 

(3)  eliminating  any  incentives, 
financial  or  otherwise,  for  operators  to 
not  follow  the  rules; 

(4)  encouraging  the  use  of  new 
technologies;  and 

(5)  producing  a  rule  that  is  more 
enforceable  for  being  more  clearly 
written  and  more  understandable. 

These  goals  are  reflected  throughout 
this  dociunent  and  are  embodied  in  the 
changes  proposed. 
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VI.  Reoi^anization  of  Part  230 

The  1978  standards  are  divided  into 
two  main  parts — one  for  the  steam 
locomotive  boiler  and  its 
appurtenances,  and  th«  other  for  the 
steam  locomotive  and  tender.  As  part  of 
the  proposed  revisions  to  Part  230,  the 
agency  has  restructured  the  rule  so  that 
it  would  contain  a  "general"  part. 
Subpart  A,  which  would  contain 
provisions  that  would  apply  to  the 
entirety  of  Part  230,  a  boiler  part. 
Subpart  B,  applicable  to  the  boiler  and 
its  appurtenances,  and  a  locomotive 
part,  Subpart  C,  applicable  to  the  steam 
locomotive  and  tender.  Some  of  the 
concepts  contained  in  the  proposed 
Subpart  A  were  formerly  contained  in 
Subparts  A  and  B  of  the  1978  standards. 
This  proposal  is  designed  to  reduce  and 
eliminate  identified  redundancies  in  the 
1978  standards,  and  to  make  the  rule 
more  clear,  readable  and 
imderstandable. 

Vn.  Major  Issues 

A.  Responsibility  for  Compliance. 

The  agency  is  proposing  to  change  the 
term  "railroad  company"  throughout 
the  body  of  the  rule  to  the  term 
"locomotive  owner  and/or  operator," 
consistent  with  the  task  force  proposal 
to  do  so,  in  order  to  reflect  the  change 
in  steam  locomotive  operating  practices. 
Many  railroad  companies  are  not  in  the 
business  of  either  owning  or  operating 
steam  locomotives  today.  While  some 
tourist  railroads  own  and  operate  their 
own  locomotives,  frequently  steam 
locomotives  are  owned  and/or  operated 
by  entities  other  than  the  railroad  on 
whose  line  they  operate.  Hence,  in 
many  instances,  the  locomotive  owner 
and/or  operator  is  in  a  much  better 
position  than  the  railroad  company  to 
ensure  compliance  with  various 
regulatory  requirements.  Thus,  the  task 
force  recommended,  and  the  agency  is 
proposing,  to  more  specifically  affix 
responsibility — throughout  the  rule — on 
those  who  are  primarily  responsible  for 
the  locomotive.  In  most  cases,  that  is  the 
locomotive  owner  and/or  operator.  The 
task  force  debated  how  to  best  articvdate 
the  liability  standard — whether  to  use 
"owner  and  operator,"  "owner/ 
operator,"  or  "owner  or  operator."  They 
settled  on  the  "owner  and/or  operator" 
construct  as  the  clearest  method  for 
affixing  joint  and  severable  liability  for 
the  inspection  and  maintenance  of 
steam  locomotives  on  the  owner  and 
operator.  In  certain  sections  of  the  rule, 
however,  the  owner  and  the  operator  are 
individually  identified  as  the 
appropriate  party  on  whom  liability 
would  rest. 


Moreover,  as  provided  by  statute,  the 
railroad  would  also  be  liable  for 
permitting  any  entity  to  use  a 
noncomplying  locomotive  on  its  line 
(see  section-by-section  discussion  of 
section  230.4,  below).  The  adoption  of 
the  owner  and/or  operator  language  is  a 
clear  signal  that  FRA  intends  to  look 
first  to  the  owner  and/or  operator  to 
ensure  compliance,  whether  or  not  that 
happens  to  be  the  railroad.  It  is 
important  to  note  that  the  proposed 
applicability  section,  section  230.2, 
which  the  agency  modified  from  that 
originally  submitted  by  the  task  force, 
uses  the  term  "railroad"  to  describe 
where  the  rule  applies.  As  discussed  in 
the  section-by-section  analysis  for  the 
applicability  section,  the  agency  is 
proposing  this  change  to  harmonize  all 
of  its  applicability  sections.  Since  this 
section  best  expresses  where  the  rule 
applies,  as  contrasted  with  the  proposed 
"Responsibility  for  Compliance" 
section,  §  230.8,  which  best  expresses  to 
whom  the  rule  applies,  the  agency  does 
not  ex;)ect  this  change  to  effect  a 
substantive  revision  of  the  task  force's 
proposal. 

B.  Inspection  Scheme 

In  this  rule,  the  agency  is  proposing 
to  change  the  inspection  scheme  for 
steam  locomotive  boilers  to  allow  for 
the  changed  nature  of  modem  steam 
locomotive  operations.  The  1978 
standards  require  steam  locomotive 
boilers  to  be  inspected  at  various  time 
periods  that  are  linked  to  an  annual 
calendar,  regardless  of  the  amoimt  of 
actual  usage  the  locomotive  has 
incurred.  When  locomotives  were  in 
continuous  service,  this  system  was  not 
unduly  burdensome.  Operation  of  steam 
locomotives  today,  however,  occurs 
much  more  infrequently,  sometimes 
only  a  few  times  a  year.  Under  the  new 
inspection  scheme,  locomotives  would 
be  required  to  be  inspected  based  on  the 
number  of  "service  days"  they  accrue, 
with  various  intermediate  calendar 
inspection  requirements  retained  to 
ensure  an  adequate  level  of  safety. 

1.  Service  Days 

This  new  scheme  would  be 
underpinned  by  the  concept  of  a 
"service  day,"  which  would  be  defined 
as  any  day  the  locomotive  has  steam 
pressure  above  atmospheric  pressure 
and  a  fire  in  the  firebox.  Because  good 
practice  for  steam  locomotive  operation 
requires  that  the  locomotive  boiler  be 
slowly  heated  before  use  and  slowly 
cooled  after  use,  due  to  the  damage  such 
rapid  heating  and  cooling  can  cause  the 
metal  of  the  boiler,  a  locomotive  tliat 
runs  on  weekends  could  inau*  three 
service  days  for  one  actual  day  of  "use." 


Thus,  the  locomotive  could  have  fire  in 
the  firebox  and  pressure  above 
atmospheric  pressiuv  for  an  entire  day 
before  it  actually  runs,  for  the  entire  day 
that  it  runs,  and  during  the  time  it  takes 
to  cool  down  after  the  day  it  nms, 
which  could  run  into  a  third  service 
day.  Some  operators  were  concerned 
that  this  definition  would  create  an 
incentive  for  operators  to  "dump"  their 
fires  after  operating  the  steam 
locomotive  to  avoid  incurring  an  extra 
service  day.  The  task  force  was  of  the 
opinion,  however,  that  the  financial  cost 
to  operators  who  might  so  dump  their 
fires  (in  terms  of  stress  and  damage  to 
their  boilers  from  such  behavior)  would 
likely  outvreigh  any  inspection  time 
period  benefits  they  might  gain  fix}m 
such  dumping.  The  task  force  also 
articulated  its  belief  that,  with  proper 
damping  and  draft  restriction,  fire  can 
be  removed  from  the  firebox  (and  a 
service  day  preserved)  with  no  adverse 
affects  for  the  boiler — and  that  this 
practice  can  be,  in  fact,  easier  on  the 
boiler  than  banking  the  fire. 

2.  Daily  Inspection 

The  proposed  new  "daily  inspection" 
section  would  make  clear  the  inspection 
requirements  for  locomotive  owners  and 
operators.  The  1978  standards  contains 
no  reqiiirement  for  a  daily  inspection, 
other  than  a  requirement  that  the 
locomotive  and  tender  be  inspected 
"after  each  trip,  or  day's  work."  In  the 
proposed  section,  the  agency  would  . 
retain  that  general  daily  inspection 
requirement  for  each  day  that  the 
locomotive  is  "offered  for  use,"  but  also 
wovdd  impose  a  "pre-departure" 
requirement  for  the  locomotive  to  be 
inspected  at  the  beginning  of  each  day 
the  locomotive  is  actually  used,  with 
particular  attention  called  to  certain 
safety  critical  items — the  water  glasses 
and  gauge  cocks,  the  boiler's  feedwater 
delivery  systems,  the  air  compressors 
and  governors,  and  the  air  brake  system. 

3.  31  and  92  Service  Day  Inspections 

The  proposed  rule  also  requires  31 
and  92  service  day  inspection 
requirements,  which  would  roughly 
correspond  to  the  monthly  and  three 
month  inspections  in  the  1978 
standards. 

4.  Annual  Inspections 

The  proposed  rule  includes  annual 
inspection  requirements  that  would  be 
similar  to  the  1978  standards,  requiring 
that  the  locomotive  be  inspected  after 
368  days  have  elapsed  from  the  time  of 
the  prior  annual  inspection.  The  1978 
standards  require  that  certain  items  be 
inspected  at  least  "once  every  12 
months."  The  proposal  for  the  annual 
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inspection,  as  for  all  other  inspections, 
would  incor{>orate  the  inspection 
requirements  for  all  inspections 
required  to  be  conductcid  at  earlier 
intervals.  Thus,  locomotives  that  are 
operated  infrequently  enough  to  not 
accrue  either  31  or  92  service  days 
would  have  those  inspections 
conducted,  at  a  minimum,  once  each 
368  calendar  days.  In  addition,  this 
proposal  would  modify  the  inspection 
time  period  for  flexible  staybolts  and 
caps  from  once  each  2  years  imder  the 
1978  standards  to  during  each  5th 
annual  inspection. 

5. 1472  Service  Day  Inspection 

Finally,  the  1978  standards  require 
that  the  boiler  be  inspected,  at  a 
minimum,  once  each  5  calendar  years 
(boiler  interior  must  be  inspected  after 
48  calendar  months,  within  5 
consecutive  years,  and  boiler  exterior 
must  be  inspected  every  5  years,  or  if 
the  locomotive  is  out  of  service  for  at 
least  one  full  month,  then  after  60 
calendar  months  within  6  consecutive 
years).  This  inspection  is  a  major  one. 
requiring  the  removal  of  the  jacket  and 
lagging  to  conduct  the  exterior 
inspection,  and  the  removal  of  all  flues 
in  the  locomotive  boiler  to  conduct  a 
"minute"  inspection  of  the  interior  of 
the  boiler.  The  agency  is  proposing  to 
modify  this  requirement  by  requiring 
that  these  inspections  be  conducted 
when  the  locomotive  has  accrued  1472 
service  days,  not  to  exceed  15  years.  As 
explained  earlier,  in  section  IX(B).  the 
proposed  revisions  to  these  standards 
are  designed  to  track  the  amoimt  of 
actual  usage  the  steam  locomotive 
receives.  "Hie  15  year  maximum,  beyond 
which  time  the  1472  service  day 
inspection  would  have  to  be  conducted, 
is  derived  from  the  Task  Force's 
collective  experience. 

As  part  of  the  1472  service  day 
inspection,  the  agency  is  also  proposing 
to  require  the  completion,  verification 
and  updating  of  the  locomotive's  Form 
4.  the  "specification  card"  required  by 
§  230.54  of  the  1978  standards.  The 
agency  is  making  clear  that  this  form 
must  be  verified,  and  updated  as 
necessary,  to  reflect  the  current 
condition  of  the  boiler  follownng  the 
conduct  of  each  1472  service  day 
inspection. 

"This  recordkeeping  requirement 
would  not  actually  be  new,  although  it 
might  seem  as  sudi  to  some;  it  would 
merely  clarify  and  make  express  what 
the  1978  standards  already  require. 
Because  some  locomotive  owners  and/ 
or  operators  may  not  understand  that 
the  1978  standards  required  that  the 
Form  4  be  continuously  accurate. 


however,  this  change  might  be 
perceived  as  new. 

The  1978  standards  do  not  expressly 
require  periodic  surveying  to  verify  the 
accuracy  of  the  current  Form  4.  nor  the 
updating  of  any  changes  thereto, 
although  doing  so  was  required  by  the 
language  of  the  form  itself,  which 
required  a  testimonial  that  all 
information  was  true  and  accurate,  and 
by  the  actual  language  of  the  1978 
standards  itself,  which  required  that  the 
Form  4  be  updated  to  reflect  boiler 
repairs  or  changes  that  might  affect  the 
Form  4  data. 

In  addition,  the  agency  is  proposing  a 
competence  requirement  for  the  conduct 
of  the  1472  service  day  inspection  and 
for  the  surveying  of  the  boiler  to 
recalculate  the  Form  4.  Accordingly, 
this  proposal  would  require  that  an 
individual  competent  to  do  so  conduct 
the  1472  service  day  inspection  and,  at 
that  time,  that  an  individual  competent 
to  do  so  survey  the  boiler  to  evaluate  the 
accuracy  of  the  current  Form  4  and  use 
those  survey  results  to  recalculate  the 
Form  4,  if  necessary.  The  recalculated 
Form  4  would  have  to  be  filed  within 
1  month  after  the  completion  of  the 
1472  service  day  inspection. 

6.  FRA  Inspection  Oversight 

To  ensure  an  adequate  level  of  safety 
in  light  of  these  relaxed  time  periods, 
the  group  recommended,  and  the  agency 
is  proposing,  an  increased  amount  of 
FRA  oversi^t  for  these  inspections. 
Thus,  for  certain  of  these  periodic 
inspections,  the  agency  would  be 
o^red  the  opportunity  to  be  present 
during  the  conduct  of  some,  or  all.  of 
the  inspection.  In  the  case  of  the  31 
service  day  insi}ection,  the  agency 
would  bear  the  responsibility  for 
communicating  to  the  locomotive  owner 
and/or  operator  that  FRA  wants  to  be 
notified  prior  to  the  inspection  and 
given  an  opportunity  to  attend.  Once 
that  occurs,  however,  the  owner  and/or 
operator  would  have  to  provide  the 
agency  with  a  scheduled  date  and 
location  for  the  inspection.  At  that  time, 
any  changes  to  that  schedule  would 
have  to  be  mutually  agreed  upon.  This 
proposed  approach  would  balance 
competing  interests  and  would  comport 
with  the  task  force's  deliberations.  'The 
task  force  wanted  to  provide  owners  and 
operators  the  flexibility  to  conduct  their 
business  without  unreasonable 
interference  by  FRA  scheduling 
conflicts;  however,  they  also  intended 
that  owners  and/or  operators  would  act 
in  good  faith  and  take  all  reasonable 
measures  to  acconunodate  an  FRA 
request  to  be  present. 

m  the  case  of  the  annual  inspection, 
however,  the  locomotive  owner  and/or 


operator  would  bear  the  onus  of 
providing  FRA  with  one  month's  prior 
notice  that  the  annual  inspection  is  to 
be  conducted.  The  agency  would  then 
have  the  option  of  indicating  a  desire  to 
be  present  for  some,  or  all,  of  this 
inspection.  The  locomotive  owner  and/ 
or  operator  would,  at  that  point,  have  to 

ftrovide  FRA  with  a  scheduled  date  and 
ocation  for  each  aspect  of  the 
inspection.  As  with  the  31  service  day 
inspection,  once  scheduled,  any 
scheduling  changes  would  have  to  be 
mutually  agreed  upon. 

This  notification  scheme  would  allow 
the  agency  to  observe  the  locomotive 
owner  and/or  operator's  conduct  of 
various  inspections,  and  would  allow 
the  FRA  field  personnel  directly 
responsible  for  inspecting  steam 
locomotive  operations  to  wmk 
cooperatively  with  the  regulated 
community  and  to  obtain  better 
information  about  the  condition  of  the 
steam  locomotives  in  their  territories. 

C.  Elimination  of  Availability  of  Waivers 

In  this  rule,  the  agency  is  proposing 
to  eliminate  the  availability  of  aH 
waivers  currently  available  imder  this 
part.  The  1978  standards  contain  a 
section  that  allows  for  the  "modification 
of  rules"  for  "roads  operating  less  than 
5  locomotives"  upon  a  showing  that 
conditions  warrant  it.  This  language 
predated  the  agency's  formal  waiver 
process,  codified  at  49  CFR  211.41,  and 
was  originally  intended  to  apply  only  to 
the  subpart  addressing  the  steam 
locomotive  and  tender,  and  not  the 
subpart  addressing  the  locomotive 
boiler.  In  addition,  the  flue  removal 
section  in  the  1978  standards  would 
allow  extensions  of  the  time  period  for 
removing  flues,  and  for  conducting  the 
comprehensive  boiler  inspection,  upon 
formiBl  appUcation  to  the  Director  of  the 
Bureau  of  Railroad  Safety.  Thus, 
throughout  the  agency's  eight  regions, 
different  locomotives  have  been  allowed 
to  delay  the  conduct  of  the  trailer 
inspection  by  varying  amoimts  of  time 
bamd,  in  part,  on  the  regional  processes 
for  addressing  these  requests.  By 
eliminating  the  waiver  provision,  the 
agency  would  accomplish  several 
things:  (1)  regulatory  clarification  that 
the  agency's  waiver  process  in  Part  211 
is  the  appropriate  vehicle  for  gaining 
relief  &t)m  the  requirements  of  this  part; 

(2)  national  knowledge  and 
coordination  of  all  waivers  considered 
and  granted  for  steam  locomotives;  and 

(3)  an  added  level  of  assurance  that 
steam  locomotives  are  being  regulated 
consistently.  The  group  also  felt  that 
such  extensions  and  waivers  under  this 
part  would  generally  no  longer  be 
necessary  given  the  flexibiUty  being 
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afforded  by  the  proposed  new 
inspection  scheme—but  where 
necessary,  would  be  best  addressed  by 
the  centralized  waiver  process  provided 
for  in  Part  211. 

D.  Standard  for  Repairs 

The  agency  is  proposing  to  regulate 
the  standards  for  making  certain  repairs 
to  the  steam  locomotive  and  boiler.  The 
task  force  was  concerned  about 
controlling  the  quality  of  the  repairs 
made  to  steam  locomotives  and  boilers 
and  decided  to  impose,  as  a  minimum, 
the  requirement  that  repairs  be  made  in 
accordance  with  an  "accepted  industry 
standard."  While  the  task  force  debated 
simply  requiring  that  repairs  be  made  in 
accordance  with  the  National  Board 
Inspection  Ck)de  (  NBIC  )  published  by 
the  National  Board  of  Boiler  and 
Pressure  Vessel  Inspectors  (NBBPVI)  or 
the  American  Petroleimi  Institute  (API) 
established  standards,  it  ultimately 
recommended  that  the  agency  afford 
industry  members  a  measiue  of 
flexibility  by  acknowledging  the  canon 
of  established  railroad  practices  that 
have  been  successfully  utilized  over 
time;  this  proposal  reflects  that 
decision.  While  there  was  some  concern 
about  whether  the  term  "accepted"  was 
too  vague,  the  task  force  felt  that  it  was 
a  knowable  quantum — ^that  industry 
members  knew  what  was  required  to 
ensure  that  repairs  are  properly  made. 
Due  to  the  small  size  and  close-knitness 
of  the  steam  locomotive  community,  the 
group  felt  that  imposing  an  "accepted 
industry  standard"  on  repairs  made,  and 
allowing  that  standard  to  include 
"established  railroad  practices,  or  NBIC 
or  API  established  standards"  would 
result  in  an  equivalent  level  of  quality 
in  the  repairs  made.  This  proposal 
reflects  those  decisions  also.  Finally,  as 
used  in  this  proposal,  "established 
railroad  practices"  would  mean  a 
practice  used  by  one  or  more  railroads 
over  a  period  of  time  that  could  be 
reasonably  shown  to  have  been 
successful  in  service,  or  that  most 
industry  members  would  agree  is  an 
appropriate  standard  to  use  for  a  given 
repair.  In  practice,  the  locomotive 
owner  and/or  operator  would  bear  the 
onus  of  proving  that  the  standard  is 
established  within  the  railroad 
commimity  and  that  it  is  appropriate  for 
the  repair  under  consideration. 

The  agency  also  is  proposing  to 
expressly  allow  welding  on  both  stayed 
and  unstayed  portions  of  the  boiler, 
with  some  limitations.  While  the  1978 
standards  did  not  prohibit  welding  on 
unstayed  portions  of  the  boiler,  it  was 
widely  understood  that  such  welding 
was  not  allowed.  Thus,  by  expressly 


allowing  it,  this  proposal  would  suggest 
a  fairly  radical  change. 

In  section  230.33  of  this  proposed 
rule,  "Welded  Repairs  and  Alterations," 
the  agency  is  proposing  requiring  prior 
approval  for  any  welding  done  on 
unstayed  portions  of  hi^  carbon  boilers 
(greater  than  0.25%  carbon);  the  risk  of 
welding  on  the  boiler  is  much  higher  for 
boilen  with  a  high  carbon  content. 
Welds  on  unstayed  portions  of  lower 
carbon  boilers  (less  than  0.25%  carbon) 
would  not  be  similarly  restricted. 

For  both  low  and  high  carbon  boilera, 
however,  the  agency  is  proposing  to 
impose  a  repair  standard  that  allows  the 
locomotive  owner  and/or  operator  a 
measure  of  flexibility  while 
simultaneously  insuring  a  Tninimiim 
level  of  safety.  Accordingly,  the  agency 
is  proposing  to  require  that  any  welded 
repairs  to  unstayed  portions  of  the 
boiler  be  performed  in  "accordance  with 
an  accepted  national  standard  for  boiler 
repaira."  This  would  modify  the  general 
repair  standard  discussed  above  to  more 
narrowly  apply  to  boiler  repaira. 

By  referencing  an  accepted  national 
standard  for  boiler  repaira,  the  task 
force,  and  the  agency,  wanted  to  impose 
a  measure  of  quality  control  to  provide 
assurance  that  any  welding  done  is  done 
well,  and  done  saifely.  Because  there  are 
several  national  organizations  that 
prescribe  such  procedures,  the  operator 
would  be  allowed  to  follow  any  one  of 
a  number  of  methods.  "In  accordance 
with  an  accepted  national  standard  for 
boiler  repaira,"  therefore,  would  mean 
that  all  physical,  mechanical,  and 
dociunentation  requirements  delineated 
in  a  particular  standard,  such  as  the 
NBIC,  have  been  satisfied.  The  task 
force  heavily  debated  simply  imposing 
the  NBIC  standard  itself  but  decided 
that  the  financial  burden  imposed 
would  be  too  great.  The  NBIC  program 
requires  reporting  of  the  final  repair  and 
third-party  overeight  throughout  the 
repair,  which  can  be  very  costly.  The 
task  force  felt  the  inspector  overaight 
and  reporting  requirements  already 
mandated  by  the  agency  would  perform 
the  same  function  as  the  NBIC  third- 
party  inspection  and  reporting 
requirements.  Accordingly,  the  task 
force  decided  to  simply  reference  the 
standard  to  which  the  repair  should  be 
done,  without  incturing  the  reporting 
requirements,  or  third-party  inspection 
requirements,  of  the  NBIC.  This 
proposal  reflects  that  decision. 

Tne  task  force  was  also  very 
concerned  about  follow-up  radiography 
for  the  welds  conducted,  and 
considered  mandating  that  all  welds  on 
unstayed  portions  of  the  boiler  be 
radiographed.  At  one  point  they 
considered  incorporating  an  American 


Society  of  Mechanical  Engineere 
(ASME)  radiography  standard,  which ' 
described  the  procediues  for  conducting 
radiography,  but  ultimately  concluded 
that  doing  so  would  be  more 
complicated  than  they  desired  this  part 
to  be,  and  that  doing  so  was  ultimately 
ujmecessary  because  the  accepted 
national  standard  would  include 
radiography  where  necessary. 
Accordingly,  this  proposal  does  not 
mandate  radiography  separate  from  that 
required  by  the  accepted  national 
standard  chosen  for  the  welded  repair  at 
issue. 

The  task  force  discussed  the  potential 
for  abuse  of  the  "accepted  national 
standard  for  boiler  repaira"  standard  but 
felt  that  this  section  clearly  requires 
locomotive  ownere  and/or  operatora  be 
able  to  establish  and/or  dociunent  such 
a  national  standard — to  point  to  the 
procedures  they  followed  in  performing 
a  particuilar  weld.  The  locomotive 
owner  and/or  operator  would  bear  the 
onus  of  establishing  that  they  followed 
a  particular  national  standard  and  did 
so  correctly.  Accordingly,  this  standard 
would  require  that  the  locomotive 
owner  and/or  operator  adhere  to 
whatever  the  particular  national 
standard  requires,  from  pre-weld 
treatments  and  welder  qualifications, 
through  post-weld  inspection 
requirements.  The  locomotive  ovmei 
and/or  operator  would  also  have  to 
demonstrate  that  they  had  satisfied  the 
accepted  national  standard  upon  request 
by  an  FRA  inspector. 

E.  Allowances  Encoumging  the  Use  of 
New  Technologies 

The  task  force  felt  very  strongly  that 
the  1978  standards,  which  had  not  been 
substantively  revised  in  over  20  yeara. 
did  not  adequately  address  new 
technologies.  Accordingly,  the  task  force 
wanted  the  rule  to  address  innovations 
in  inspection  and  maintenance 
methodology  and  technology.  In  many 
instances,  the  task  force  was  concerned 
about  the  excessive  wear  on  the 
locomotive,  boiler  and  appurtenances 
from  complying  with  aspects  of  the 
1978  standards.  The  task  force  also  felt 
that  the  altered  nature  of  steam 
locomotive  service  today  provided 
additional  justification  for  updating  the 
rule  to  reflect  modem  operating 
circumstances,  and  to  encourage  the  use 
of  non-destructive  technologies  to 
satisfy  various  inspection  requirements. 
Accordingly,  in  many  sections  of  this 
proposed  rule,  the  agency  is 
encouraging  the  use  of  advanced 
technologies  by  proposing  to  grant 
additional  regulatory  flexibility  where 
such  technologies  are  utilized.  In  some 
cases,  however,  the  task  force 
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recommended,  and  the.propo8al 
incorporates,  mandatory  non- 
destructive examination  (NDE)  testing 
for  safety  reasons.  The  main  sections 
affected  are:  (1)  the  flue  removal  section, 
230.31;  (2)  the  Arch  tube,  water  bar  tube 
and  circulator  section,  230.61;  (3)the  dry 
pipe  section,  230.62;  (4)  the  main 
reservoir  testing  secticm,  230.72;  and  (5) 
the  draw  gear  and  draft  system  section, 
230.92. 

F.  Imposition  of  Qualificxition 
Requirements  for  Repair 

By  referencing  national  standards, 
this  proposed  rule  would  address,  for 
the  first  time,  the  qualification 
reqiiirements  for  individuals  Tnalcing 
repairs  to  steam  locomotives.  Both  the 
NTSB,  and  the  task  force,  felt  strongly 
that  the  rule  should  address  Tninimiim 
requirements  for  individuals  making 
certain  repairs.  Thus,  wherever  national 
standards  call  out  qualification 
requirements,  steam  locomotive  owners 
and/or  operators  making  such  repairs 
would  have  to  comply  with  these 
reqiiirements.  The  task  force  considered 
imposing  more  explicit  qualification 
requirements  than  those  imputed  from 
these  national  standards  but  concluded 
that  such  was  not  necessary  at  this  time. 
ERA  shares  that  view  and  is  not 
proposing  more  explicit  qualification 
requirements. 

G.  Implementation  Schedule 

FRA  is  proposing  a  gradual  phase-in 
of  Part  230  to  allow  locomotive  ownera 
and  operators  the  flexibility  necessary  to 
bring  their  operations  into  compliance. 
See  section  230.3  for  a  full  discussion  of 
the  proposed  implementation  schedule. 
FRA  is  proposing  that  some 
requirements  must  be  complied  with 
one  year  after  the  proposed  effective 
date  for  the  final  rule.  In  addition,  FRA 
proposes  that  locomotive  ownen  and/or 
operatora  will  be  allowed  to  request  flue 
removal  extensions  until  two  years  after 
the  proposed  effective  date  for  the  final 
rule.  Finally,  locomotive  owners  and/or 
opnatore  that  qualify  to  file  a  Petition 
for  Special  Consideration  would  be 
required  to  do  so  within  one  year  fit)m 
the  proposed  effective  date  for  the  final 
rule  and  the  agency  will  have  one  year 
to  consider  and  respond  to  any  petitions 
filed. 

Vn.  National  Transportation  Safety 
Board  Recommendations 

Following  their  investigation  of  the 
1995  steam  boiler  explosion  on  the 
Gettysburg  Passengpr  Services  railroad, 
the  ^f^SB  issued  the  following 
recommendations  to  the  agency: 

(1)  Require  that  each  operating  steam 
locomotive  have  either  a  water  column 


or  a  water  glass  in  addition  to  the  water 
glass  and  three  gage  cocks  that  are 
already  required.  (R-96-53). 

(2)  Require  steam  locomotive 
operators  to  have  a  docmnented  water- 
treatment  program.  (R-9&-54). 

(3)  Describe  basic  responsibilities  and 
prooediues  for  functions  required  by 
regulation,  such  as  blowing  down  the 
water  glass  and  washing  the  boiler.  (R- 
96-55). 

(4)  hi  cooperation  with  the  Tourist 
Railway  Association,  Inc.  (TRAIN), 
promote  awareness  of  and  compliance 
with  the  Houra  of  Service  Act.  (R-96- 
56). 

(5)  In  cooperation  with  the  National 
Board  of  Boiler  and  Pressure  Vessel 
Inspectors  and  the  TRAIN,  explore 
feasibility  of  requiring  a  progressive 
crown  stay  feature  in  steam 
locomotives.  (R-9&-57). 

(6)  In  cooperation  with  the  National 
Board  of  Boiler  and  Pressure  Vessel 
Inspectors  and  the  TRAIN  develop 
certification  criteria  and  require  that 
steam-locomotive  operators  and 
maintenance  personnel  be  periodically 
certified  to  operate  and/or  maintain  a 
steam  locomotive.  (R-96-58). 

(7)  In  cooperation  with  the  National 
Board  of  Boiler  and  Pressure  Vessel 
Inspectors  and  the  TRAIN,  update  49 
CFR  Part  230  to  take  advantage  of 
accepted  practical  modem  boiler- 
inspection  techniques  and  technologies, 
to  minimize  interpretation  based  on 
empirical  experience,  and  to  maximize 
the  use  of  objective  standards.  (R-96- 
59). 

This  proposed  rule  reflects  the  carefiU 
consideration  of  these 
recommendations,  both  by  the  agency 
and  the  industry  advisory  committee 
members  who  advised  the 
Administrator  regarding  revisions  to 
this  Part.  That  advisory  committee  task 
force  was  comprised  of  steam 
locomotive  experts,  steam  railroad 
operatora.  steam  boiler  insurance 
companies,  the  National  Boiler 
Inspection  Code  Committee,  Volpe 
National  Transportation  Systems  Center 
(Volpe  Center)  and  several 
representatives  from  FRA. 
Representatives  of  NTSB  were  offered  a 
seat  at  the  table  but  declined.  FRA 
requested  that  the  task  force  address  the 
NTSB's  recommendations  and  suggest 
appropriate  responses.  The  results  of 
that  discussion  were  as  follows: 

R-96-53    Water  Glasses— The  task 
force  expressed  support  for  this 
recommendation,  and  section  230.51 
of  this  proposal,  which  requires  a 
minimum  of  two  sight  glasses  or  a 
sight  glass  and  a  water  column, 
reflects  that.  The  proposal  eliminates 


the  requirement  that  boilere  be 
equipped  with  gage  cocks  because  the 
task  force  felt  that  the  second  water 
glass  was  more  accurate  and  easier  to 
read.  This  proposal  does  require, 
however.-that  the  gage  cocks  be 
maintained  on  a  locomotive  eqmpped 
with  them. 

R-96-54    Water  Treatment— industry 
members  of  the  task  force  did  not 
express  support  for  NTSB's  proposed 
water  treatment  requirement  because 
they  felt  that  the  current  regulatory 
focus  on  boiler  washing  was  adequate 
to  address  the  condition  of  the  boiler 
interior,  and  to  prevent  the  build  up 
of  sediment  and  mineral  deposits.  The 
task  force  also  felt  that  water 
treatment  programs  could  be  unduly 
burdensome,  especially  for  steam 
locomotives  with  a  sii^e  water 
source  that  requires  constant  testing 
due  to  water  quaUty  variations,  or 
where  locomotives  travel  long 
distances  and  draw  water  from 
niunerous  sources.  Finally,  the 
industry  membere  felt  that  the  issue  of 
water  treatment  should  be  addressed 
in  a  performance  standard,  but  they 
indicated  that  it  would  be  impossible 
to  write  a  uniform  performance 
standard.  FRA  agrees  that  the 
fundamental  issue  is  the  interior 
condition  of  the  boiler,  and  the  task 
force  recommendations  and  FRA 
inspection  practice  adequately 
addresses  the  condition  of  the  boiler 
interior. 

R-96-55    Delineation  of 
Responsibilities — ^The  task  force 
expressed  support  for  this 
recommendation,  and  this  proposal 
attempts  to  clearly  delineate  basic 
responsibilities  and  procedures.  In   — 
addition,  the  Volpe  Center  has 

{iroduced  a  training  video  for  steam- 
ocomotive  operatora  for  FRA.  The 
video  covere  items  required  diuing 
daily  inspections  and  pre-trip 
inspections,  such  as  blowing  down 
water  glasses,  checking  gage  cocks 
and  other  items  to  ensure  the  safe 
operation  of  a  steam  locomotive.  This 
video  was  imveiled  diuing  TRAIN'S 
annual  convention  in  November  of 
1997,  and  was  mailed  to  steam 
locomotive  ownera  and  operatora 
throughout  the  coimtry  shortiy 
thereafter.  Finally,  the  industry 
membera  of  the  group  endorsed 
putting  together  a  "Recommended 
Practice  Manual"  (RPM)  for  many 
issues  that  this  proposal  does  not 
address.  The  agency  will  continue  to 
work  with  the  industry  on  the 
development  of  a  RPM. 
R-96-56    Hours  of  Service  Act 
Awareness — ^The  industry  membera 
indicated  support  for  FRA's  working 
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in  tandem  with  the  TRAIN  to  promote 
awareness  of  the  Hours  of  Service  Act. 
The  agency  will  work  with  TRAIN  to 
increase  awareness  of  Hours  of 
Service  Act  requirements,  and  to 
promote  compliance  with  the  Act. 
R-96-57    Progressive  Crown  Stays — 
The  industry  representatives 
indicated  their  willingness  to  explore 
the  feasibility  of  progressive  crown- 
stays  but  did  not  think  time  would 
permit  their  addressing  this  issue  in 
the  Part  230  revisions.  ERA  has 
requested  that  the  NTSB  make  staff 
assistance  available  to  the  task  force 
to  outline  the  steps  necessary  to 
conduct  this  evaluation. 
R-96-58    Certification  Program — The 
industry  representatives  expressed 
support  for  this  recommendation  and 
are  investigating  the  feasibility  of 
developing  certification  criteria  for 
several  classes  of  employees  or 
volimteers  affected.  Some  members, 
however,  expressed  concern  about  the 
cost  involved  in  assessing  job  and  task 
requirements.  The  agency  would 
prefer  to  promote  a  voluntary 
certification  program.  While  the 
current  standards  for  Qualification 
and  Certification  of  Locomotive 
Engineers  contain  training 
requirements  that  may  serve  as  a 
framework  for  better  defining  the 
competencies  of  steam  locomotive 
operators,  those  regulations  do  not 
currently  apply  to  operations  off  the 
general  system  of  rail  transportation. 
Administering  a  technically  elaborate 
certification  program  that  would 
ultimately  affect  the  operation  of 
fewer  than  150  locomotives  does  not 
appear  to  be  a  wise  use  of  scarce 
federal  resources.  Following 
completion  of  the  Steam  Locomotive 
Standards  revision,  FRA  will 
encoiuage  the  Tourist  &  Historic 
Working  Group  to  carry  forward  this 
discussion,  with  the  objectives  of 
supporting  private  initiatives  and 
offering  technical  support  for  sound 
training  programs,  including 
evaluation  of  current  competencies. 
R-96-59    Modernization  of  Part  230— 
Industry  members  expressed  support 
for  this  recommendation  and  are 
accomplishing  this  through  its 
partnership  with  FRA  on  the  Railroad 
Safety  Advisory  Committee/Toiuist  & 
Historic  Working  Group  task  force. 
FRA  submitted  responses  to  the 
NTSB's  recommendations  and,  recently, 
received  the  NTSB's  reply  to  our 
response.  The  NTSB  was  satisfied  with 
the  agency's  plan,  influenced  by  the  task 
force  recommendations,  to  address 
NTSB  recommendations  R-96-53,  R- 
96-55,  R-96-56,  and  R-96-59  but  was. 


however,  dissatisfied  with  our  plan  to 
address  recommendations  R-96-54,  R- 
96-57,  and  R-96-58.  These  three  latter 
recommendations  will  be  discussed  at 
greater  length  below. 

FRA  concurs  with  the  task  force 
responses  to  NTSB's  recommendations 
and  believes  that  the  proposed  revisions 
to  the  steam  locomotive  regulations  will 
address  most  of  those  recommendations. 
The  agency  invited  NTSB  staff  to 
participate  in  the  task  force 
deliberations,  but  they  were  unable  to 
do  so.  FRA  believes  that  a  full  technical 
exchange  of  views  would  have  been 
helpful  to  resolving  the  remaining 
recommendations.  Notwithstanding  the 
following  explanation  (which  the 
agency  supports)  of  the  task  force's 
deliberations,  below,  and  why  they  did 
not  agree  with  certain  of  the  NTSB's 
recommendations,  any  party  supporting 
those  recommendations  should  submit 
data  and  analysis  indicating  the  safety 
need  for  a  more  prescriptive  approach. 

NTSB's  recommendation  R-96-54 
would  require  operators  to  maintain  a 
dociunented  water  treatment  program. 
The  task  force  simply  disagreed  that 
such  a  program  was  necessary.  They  felt 
that  the  boiler  washes  were  the  real 
issue,  not  the  chemical  remediation  of 
the  owner  or  operator's  water  source. 
THE  NTSB,  in  its  response,  concurred 
with  the  task  force  that  the  wash  is 
"probably  more  directly  effective  in 
controlling  boiler  sediment  and  mineral 
deposits."  However,  the  NTSB  added, 
"a  documented  water  treatment  program 
does  not  have  to  be  expensive,  rigid  or 
burdensome."  While  the  agency  lacks 
the  data  to  evaluate  the  cost- 
effectiveness  of  any  such  program,  it 
doesn't  feel  such  an  inquiry  is  necessary 
since  all  parties  agree  that  the  wash  is 
the  most  "directly  effective"  method  of 
preventing  boiler  sediment  and  mineral 
deposits.  Based  on  discussions  in  the 
task  force  and  field  experience 
concerning  steam  boiler  maintenance,  it 
is  the  agency's  judgement  that  safety 
will  not  be  enhanced  by  incorporating 
this  additional  requirement  into  the 
rule.  Operators  are  always  free  to 
voluntarily  conduct  their  own  water 
treatment  programs  (and  many  do). 
Given  the  effectiveness  of  the  boiler 
wash,  it  does  not  appear  to  be  cost- 
beneficial  to  mandate  dociunented 
water  treatment  programs  at  this  time. 
FRA  is  also  concerned  with  the 
paperwork  burdens  associated  with 
such  a  program.  Federal  agencies  are 
mandated  to  reduce  information 
collection  burdens,  and  regulatory 
burdens  on  small  entities  are  to  be 
minimized.  However,  and 
notMdthstanding  the  above,  anyone  with 
specific  data  and  analysis  supporting 


this  recommendation  should  submit  it 
for  the  agency's  consideration. 

The  NTSB's  recommendation  R-96- 
57  would  require  the  agency  to  explore 
the  feasibiUty  of  progressive  crovm- 
stays  in  mitigating  the  damage  caused 
by  boiler  failures.  The  task  force's 
experience  with  progressive  crown  stays 
was  not  enough,  without  more,  to 
support  a  mandate  at  this  time.  The 
agency,  in  consultation  with  the  task 
force,  indicated  to  the  NTSB  its 
willingness  to  do  so,  but  felt  it  lacked 
time  and  resources  to  adequately 
address  this  issue  at  this  time,  in  this 
rulemaking.  The  NTSB  found  this 
response  unacceptable.  The  agency  told 
the  NTSB  they  would  appreciate  the 
Board's  making  available  staff  assistance 
to  the  task  force  to  help  outline  the  steps 
necessary  to  conduct  this  evaluation.  No 
assistance  was  forthcoming.  The  agency 
remains  open  to  this  issue  but  believes 
that  research  is  necessary  before  it  can 
conclude,  one  way  or  another,  that 
progressive  crown  stays  are  a  cost- 
beneficial  safety  enhancement.  Any 
party  with  data  or  analysis  related  to 
progressive  crown  stays,  and  their  role 
in  mitigating  boiler  failures,  should 
submit  it  to  the  agency  at  this  time. 

Finally,  NTSB  recommendation  R- 
96-58  would  require  the  agency  to 
develop  a  certification  program  for 
steam  locomotive  operators  and 
maintenance  personnel.  The  agency 
prefers  to  promote  a  volimtary 
certification  program,  given  the  scarcity 
of  federal  resoiuces  available  to 
administer  a  technically  elaborate 
certification  program  for  such  a  small 
number  of  affected  entities.  The  Tourist 
and  Historic  Working  Group's  task  force 
has  already  created  and  produced,  vrith 
the  Volpe  Center,  a  training  video  for 
the  conduct  of  steam  locomotive  daily 
inspections.  This  video  was  aired 
during  the  TRAIN  convention  held  in 
November  of  1997,  and  was  mailed  to 
each  steam  locomotive  owner  or 
operator  for  whom  the  agency  had  user 
fee  records.  This  is  but  a  first  step  in 
response  to  the  NTSB's 
recommendation;  the  agency  plans  to 
work  with  the  regulated  community  to 
carry  forward  this  discussion  and  will 
support  private  initiatives,  offering 
technical  support  for  training  programs, 
including  the  evaluation  of  current 
competencies  of  steam  locomotive 
operators  and  maintenance  personnel. 
Of  course,  any  party  supporting  the 
NTSB's  reconunendations  should 
submit  data  and  analysis  indicating  the 
safety  need  for  a  more  prescriptive 
approach. 
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Section-by-Section  Analysis 

The  foUowing  section-by-section 
analysis  discusses  the  proposed  changes 
in  more  detail.  As  an  aid  to  readers, 
FRA  has  denominated  as  "new" 
sections  of  the  proposed  rule  which  lack 
a  present  counter  part. 

Subpart  A— General 

FRA  is  proposing  in  this  subpart  to 
add  a  series  of  provisions  comparable  to 
those  found  in  its  recent  regulations. 
Through  these  uniform  provisions,  FRA 
makes  explicit  the  scope,  purposes  and 
applicability  of  these  rules  and  the 
potential  consequences  of 
noncompUance  with  the  rules  once 
adopted. 

Section  230.1.  Purpose  and  Scope  (New) 

This  section  proposes  to  make  explicit 
the  scope  of  Part  230,  and  that  these 
proposed  standards  are  minimum 
standards  only. 

Section  230.2.  AppUcability  (New) 

As  described  in  the  above 
"Responsibility  for  Compliance" 
discussion,  the  task  force  wanted  to 
rewrite  this  Part  to  make  clear  that  the 
steam  locomotive  regulations  would 
apply  primarily  to  steam  locomotive 
owners  and/or  operators.  Their 
proposed  applicability  section  read  as 
follows: 

This  pan  applies  to  any  entity  which  owns 
a  steam  locomotive  or  operates  one  imder  a 
contract,  agreement  or  lease.  This  part  does 
not  apply  to  entities  that  own  or  operate 
steam  locomotives  over  track  that  is  less  than 
24  inches  in  gage  or  to  entities  that  are 
considered  "insular"  by  this  agency.  See 
Appendix  A  for  a  ciurent  statnnent  of  the 
policy  on  the  Federal  Railroad 
Administration's  (FRA's)  exercise  of 
jurisdiction. 

Although  the  agency  changed  this 
language  to  text  that  is  more  in  keeping 
with  the  purpose  and  language  of  the 
applicability  provisions  of  FRA's  otiier 
rules,  this  will  not  defeat  the  task  force's 
clear  objective  to  place  responsibility 
primarily  on  the  owner  and/or  opoator 
of  the  locomotive,  since  the 
Applicability  SBtidon  does  not  indicate 
on  whom  the  rule  will  place 
responsibility  for  compliance,  but  rather 
indicates  where,  geographically,  the  rule 
will  apply.  That  is,  the  applicability 
section  indicates  on  which  railroads  the 
rule  will  apply.  By  statute,  FRA  has 
jurisdiction  over  aU  railroads  (except  for 
urban  rapid  transit  operations  not 
connected  to  the  general  system),  but  it 
frequently  limits  the  reach  of  a 
particular  rule  to  something  less  than 
the  entire  universe  of  railroads,  and  uses 
the  applicability  section  to  clarify  which 
operations  are  intended  to  be  covered  by 


the  rule.  Individuals  trying  to  determine 
whether  they  must  comply  with  this 
Part  should  tiuti  to  section  230.8 
Responsibility  for  Compliance,  for 
guidance.  That  section,  which  captures 
and  retains  the  task  force  intent 
expressed  in  their  recommended 
"Applicability"  language,  would 
inchoate  to  whom  the  rule  applies.  In 
this  rule,  that  would  specifically 
include  the  locomotive  owner  and/or 
operator. 

Notwithstanding  elimination  from  the 
Applicability  section,  the  locomotive 
owner  and/ or  operator  remain 
specifically  identified  throughout  the 
rule  as  the  party  or  parties  best  able  to 
execute  certain  delineated'inspection 
and  maintenance  responsibiUties.  Thus, 
the  fact  that  the  locomotive  owner  and/ 
or  operator  have  been  removed  fitim  the 
Applicability  provision  does  not  mean 
that  they  will  not  be  held  primarily 
responsible  for  compliance;  rather, 
section  230.2  should  be  seen  as  standard 
language  used  to  describe  the  extent  of 
the  agency's  exercise  of  its  statutory 
jurisdiction,  with  section  230.8 
providing  the  practical  compUance 
guidance  that  the  task  force  included  in 
the  Applicability  section  it 
recommended. 

Accordingly,  this  section  proposes  to 
make  these  standards  apply  to  all 
railroads  that  operate  steam 
locomotives.  This  secti<m  further  carves 
out  four  categorical  excepticHU  (three  of 
which  are  "standard"  exceptions)  to  this 
broad  eiqpression  of  regulatory 
authority.  First,  this  section,  as 
proposed,  would  not  apply  to  railroads 
with  less  than  24"  gage.  This  section  is 
not  standard,  but  is  consistent  Mrith  the 
agency's  historical  approach  to 
exercising  its  safety  jurisdiction. 
Railroads  on  less  than  24"  g^e  have 
never  been  considered  railroads  by  the 
Federal  railroad  safety  laws  and  are 
generally  considered  miniature  or 
imitation  railroads.  In  the  context  of  this 
rule,  which  will  clearly  apply  to  certain 
operations  of  less  than  standard  gage,  it 
is  important  to  clarify  that  the  smallest 
gage  railroads  are  not  included. 

Second,  this  section,  as  proposed, 
would  not  apply  to  "plant"  railroads 
that  exclusively  operate  freight  trains  on 
track  inside  an  installation  that  is  not 
part  of  the  general  system  of 
transportation.  This  is  a  standard 
provision. 

Third,  this  section,  as  proposed, 
would  not  apply  to  urban  rapid-transit 
operations  that  are  not  connected  to  the 
general  sjrstem  of  transportation.  This  is 
also  a  standard  provision  that  merely 
restates  the  statutory  limit  on  FRA's 
jurisdiction  for  the  convenience  of  the 
reader. 


Finally,  this  section,  as  proposed, 
would  exclude  from  its  reach  a  railroad 
that  operates  passenger  trains  only  on 
track  inside  an  insular  installation— one 
that's  operations  are  limited  to  a 
separate  enclave  in  such  a  way  that  the 
safety  of  those  who  do  not  enter  the 
enclave  is  not  afi'ected  by  the 
operations.  Insularity  is  destroyed, 
however,  and  the  rule  would  apply, 
where  any  of  the  following  exists:  (1)  a 
public  highway-rail  crossing  that  is  in 
use;  (2)  an  at-grade  rail  crossing  that  is 
in  use;  (3)  a  bridge  over  a  public  road 
or  commercially  navigable  waters;  or  (4) 

a  common  corridor  with  another 

railroad,  i.e.,  operations  conducted 
within  30  feet  of  those  of  any  other 
railroad.  This  section,  too,  is  standard 
and  reflects  the  agency's  long-standing 
poUcy  on  its  exercise  of  jurisdiction 
over  tourist  and  historic  railroads.  This 
language  is  used  where  FRA  intends  to 
reach  tourist  railroads  whose  operations 
are  not  over  the  general  railroad  system 
but  aSsct  public  safety  sufficiently  to  be 
covered  by  a  particular  rule.  As 
proposed,  this  section  includes  the 
word  "installation"  in  its  discussion  of 
this  Part's  applicabihty  to  entities  that 
operate  "passenger"  trains.  While  the 
agoicy  has  included  this  term  with 
specific  reference  to  ftassenger 
operations  in  three  of  its  rulemakings 
over  the  past  few  years,'  the  agency 
believes  that  the  regulated  industry  may 
not  be  accustomed  to  seeing  this  tenn  in 
the  context  of  tourist  railroads,  instead 
of  the  customary'plant  railroad" 
context  It  is  the  agency's  view  that  an 
"installati(m"  is  simply  a  separate 
enclave  off  the  general  system. 

Section  230.3.  Implementation  (New) 

This  section  proposes  a  staggered 
implementation  sciieme  to  provide 
additional  flexibility  to  locranotive 
owners  and  operators  v^o  might  be 
otherwise  adversely  afEscted  by  the 
magnitude  of  changes  being  proposed. 
The  implementation  Ungmy  was 
strenuously  debated  by  all  members  of 
the  task  fence.  The  task  force's  greatest 
concern  related  to  the  potential  that 
locomotive  owners  and/or  operators 
would  be  required  under  the  proposed 
rule  to  conduct  an  inspection  equivalent 
to  that  reqtiired  by  this  nUe's  section 
230.17  sooner  thui  they  would  be 
required  to  do  so  under  section  230.10 


■  Sse  Ponvar  Bnlca  Ragulatioiu  NPRM ,  so  FR 
47876  (September  16. 19»4):  Rulitwd  Accident 
Repoctiiig  NPRM,  59  FR  428a0  (August  19, 1994): 
and  Grade  Crossing  Signal  System  Safety  Final 
Rule.  S9  FR  50086.  (September  30, 1994). 
Subsequent  publications  in  the  Gnde  Croeiing  (GC] 
and  Accident  Reporting  (AR)  arenai  have  included 
thU  language  as  well.  See  61  FR  30940  (ARj  (6/18/ 
96).  61  FR  31802  (GC).  (6/20/96),  and  61  FR  67477 
(AR)  (12/23/96). 
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of  the  1978  standards.  This  concern  was 
balanced  against  the  concern  that 
locomotive  owners  and/or  operators  not 
be  granted  a  "windfall"  and  allowed 
more  time  under  the  proposed  standards 
than  wise  to  ensure  an  adequate  level  of 
safety. 

The  task  force's  primary  desire  was  to 
apply  the  new  inspection  requirements 
retroactively  to  certain  locomotives  that 
had  compUed  with  section  230.10  and 
section  230.11  of  the  1978  standards 
within  a  set  period  of  time  prior  to  the 
effective  date  of  the  rule.  The  task  force 
had  a  great  deal  of  difficulty 
determining  the  appropriate  period  of 
time  prior  to  the  rule's  effective  date  to 
allow  retroactive  appUcation  of  the 
proposed  inspection  standards.  The 
Association  of  Railway  Museums,  in 
particular,  wanted  to  allow  locomotive 
owners  and/or  operators  that  had 
satisfied  the  inspection  requirements 
under  the  1978  standards  within  ten 
years  prior  to  this  rule's  effective  date  to 
compute  the  time  for  conducting  the 
1472  service  day/15  year  inspection 
from  the  date  on  which  those 
inspections  were  conducted. 

The  compromise  which  resulted  is 
reflected  in  this  section.  This  section 
would  make  the  conduct  of  the  1472 
service  day  inspection  the  trigger  for 
compliance  with  the  entire  part,  and 
would  require  the  1472  service  day 
inspection  to  be  conducted  at  the  time 
the  inspection  under  section  230.10  of 
the  1978  standards  would  be  required 
under  the  1978  standards.  Thus,  with 
the  exception  of  certain  items  that 
become  efiiective  one  year  from  the 
effective  date  of  the  rule,  the  locomotive 
owner  and/or  operator  would  have  to 
begin  to  comply  with  the  entirety  of  the 
rest  of  Part  230  whenever  they  conduct 
the  1472  service  day  inspection  required 
under  the  proposed  standards.  Up  until 
that  time,  however,  compliance  with  the 
regulations  in  effect  prior  to  the 
effective  date  of  this  rule  would 
constitute  full  compliance  with  this 
part. 

To  provide  additional  flexibility, 
however,  the  agency  is  proposing  to 
continue  to  consider  flue  removal 
extensions  under  the  provisions  of 
section  230.10  of  the  1978  standards 
until  two  years  from  the  effective  date 
of  the  rule.  Thus,  in  a  typical  case,  a 
locomotive  that  had  received  an 
inspection  under  section  230.10  of  the 
1978  standards  up  to  five  years  ago 
would  have,  with  this  flue  extension 
provision,  a  potential  minimum  of  two 
years  from  the  effective  date  of  the  rule 
to  conduct  the  1472  service  day 
inspection  required  by  these  proposed 
standards.  If  the  locomotive  had  very 
recently  received  the  inspection 


required  by  section  230.10  of  the  1978 
standards,  fikewise,  the  locomotive 
owner  and/or  operator  would  have  the 
entire  period  allowed  under  that  section 
before  conducting  the  1472  service  day 
inspection  required  by  these  proposed 
standards. 

Notwithstanding  the  above,  the 
implementation  section  also  proposes 
allowing  locomotive  owners  and/or 
operators  to  petition  the  agency  for 
"special  consideration"  of  the  rule's 
implementation.  In  order  to  qualify  to 
file  a  petition  for  special  consideration, 
the  locomotive  owner  and/or  operator 
would  have  to  have  either  fully  or 
partially  satisfied  the  proposed  1472 
service  day  inspection  requirements 
vdthin  three  years  prior  to  the  effective 
date  of  this  rule.  If  the  locomotive  had 
only  partially  satisfied  the  requirements 
of  this  section,  it  would  have  to  be  in 
full  compliance  by  the  time  the  petition 
is  actually  filed.  The  petition  would 
have  to  be  filed  within  one  year  from 
the  effective  date  of  the  rule  and  would 
have  to  include  all  documentation 
necessary  to  establish  that  the 
locomotive  had  satisfied  the 
requirements  of  the  proposed  1472 
service  day  inspection  standards.  The 
agency  would  then  respond  to  the 
petition  mthin  one  year.  Thus,  the  time 
involved  in  filing  a  petition  for  special 
consideration,  and  for  receiving  FRA's 
response  to  that  petition,  would  be  the 
same  as  the  two-year  grace  period 
allowed  to  non-petitioning  locomotive 
owner  and/or  operators  who  utilize  the 
available  flue  extension  provision.  The 
caveat  to  this,  however,  is  the  additional 
6-month  extension  which  would  be 
allowed  where  the  agency  did  not 
respond  in  a  timely  fashion. 

As  this  language  is  proposed,  the 
distinction  between  "full"  and  "partial" 
satisfaction  relates  to  the  dual 
requirements  of  this  rule's  section 
230.17 — both  the  inspection,  and  the 
updating  and  verification  of  the  Form  4. 
A  locomotive  that  had  satisfied  both  of 
these  requirements  within  three  years 
prior  to  Uie  effective  date  of  this  rule 
would  be  able  to  file  the  petition  the  day 
the  rule  becomes  effective.  A  locomotive 
that  had  only  satisfied  one  requirement, 
however,  would  have  "partially" 
satisfied  the  requirements  of  section 
230.17  and  would  have  the  term  of  the 
petition  process,  one  year,  to  satisfy  the 
second  requirement.  For  example,  a 
locomotive  owner  and/or  operator  who 
had  inspected  their  locomotive  under 
section  230.10  of  the  1978  standards 
within  three  years  prior  to  the  effective 
date  of  this  rule,  without  updating  and 
verifying  the  Form  4  at  that  time,  would 
have  a  full  year  to  do  so  before 
submitting  the  application.  Likewise,  if 


the  Form  4  had  been  updated  and 
verified  within  three  years  prior  to  the 
effective  date  of  the  rule  but  an 
inspection  satisfying  section  230.10  of 
the  1978  standards  had  not  been 
conducted,  the  locomotive  owner  and/ 
or  operator  would  have  one  year  to 
conduct  the  qualifying  inspection  before 
submitting  their  application  for  special 
consideration. 

This  section  also  contains  provisions 
to  address  the  requirements  related  to 
the  filing  of  the  petition.  As  proposed, 
this  section  would  require  petitions  to 
be  accomptmied  by  documentation 
sufficient  to  allow  the  agency  to 
determine  the  number  of  "service  days" 
the  locomotive  has  accrued  from  the 
date  of  the  inspection  conducted  under 
the  1978  standards,  and  how  many 
service  days  remain  before  the  1472 
service  day  inspection  must  be 
conducted  imder  this  rule's  section 
230.17.  The  task  force  was  concerned 
about  proving  the  submission  and 
response  to  the  petition,  so  the  proposed 
rule  would  ref»mmend  that  petitions, 
and  the  agency's  response  thereto,  be 
sent  by  some  form  of  registered  mail  to 
ensure  a  record  of  delivery.  In  addition, 
this  section  contains  provisions 
addressing  the  efiiect  of  the  petition's 
disposition  on  the  implementation 
requirements.  If  the  agency  were  to 
grant  the  petition,  the  requirements 
would  become  effective  upon  receipt  of 
the  response  letter.  Likev<dse.  if  the 
agency  were  to  deny  the  petition,  the 
rule  would  become  effective  as  though 
the  petition  had  never  been  filed. 

Finally  .'because  many  task  force 
members  were  concerned  about  the 
problem  of  potential  imtimeliness  in  the 
agency's  response,  this  section  would 
address  the  effect  of  agency  silence 
within  the  one  year  response  time 
period.  It  would  require  the  petitioner  to 
notify  the  agency  that  the  response  has 
not  been  received,  and  would  allow 
operators  at  the  end  of  their  inspection 
cycle  to  operate  under  the  1978 
standards  for  an  additional  6  months,  or 
until  they  receive  FRA's  decision, 
whichever  occurs  first. 

Section  230.4.  Prohibited  Acts  (New) 

This  proposed  section  would  merely 
restate,  in  regulatory  language,  the 
dictates  of  Chapter  207  of  Title  49  of  the 
United  States  Code. 

Section  230.5  Penalties  (New) 

This  section,  as  proposed,  merely 
incorporates  the  maximum  penalties 
provided  for  in  the  Federal  railroad 
safety  laws.  These  penalty  amoimts, 
however,  have  recently  been  adjusted 
for  inflation  pursuant  to  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
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of  1990.  Pub.  L.  101-410  Stat.  890,  28 
U.S.C.  2461  note,  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996,  Pub.  L.  104-124  (4/26/96).  For  a 
more  complete  discussion  of  the 
agency's  recent  penalty  adjustments  see 
Civil  Monetary  Penalty  Inflation 
Adjustment.  63  FR  11618  (March  10, 
1998). 

Section  230.6.  Preemptive  Effect  (New) 

FRA  is  proposing  to  add  a  preemption 
section,  whidi  would  parallel  the 
preemption  language  of  section  20106  of 
Title  49  of  the  United  States  Cknie.  As 
proposed,  however,  this  section  would 
modify  that  language  to  make  clear  that 
FRA  does  not  intend  to  preempt  states 
from  regulating  entities  over  which  it  is 
currently  not  exercising  jiirisdiction. 
Thus,  in  the  case  of  an  entity  that 
operates  steam  locomotives  over  track  of 
less  than  24"  gage,  for  example,  FRA 
would  allow  states  to  regulate  and 
provide  oversight  for  the  inspection  and 
maintenance  of  those  steam 
locomotives.  FRA  believes  that  such  a 
modification  is  consistent  with  the 
legislative  intent  of  section  20106. 

Section  230.7.  Waivers  (New) 

FRA  is  proposing  to  nullify  all 
waivers  previously  granted  under  Part 
230  unless  they  are  filed  for 
reassessment  with  the  agency.  Under 
the  terms  of  this  provision,  the  agency 
would  review  these  waivers  and  notify 
applicants  whether  the  waiver  has  been 
continued.  Locomotive  owners  and/or 
operators  would  have  to  assiune  that 
their  waiver  had  expired  unless  they 
heard  otherwise  from  the  agency,  unless 
the  waiver  was  for  a  "flue  extension" 
that  would  automatically  expire  one 
year  from  the  date  granted. 

With  this  proposal,  the  agency 
intends  to  rectify  the  misapplication  of 
section  230.158  of  the  1978  standards  to 
the  steam  locomotive  boiler  and  flues. 
Under  the  1978  standards,  railroads 
operating  fewer  than  5  locomotives  can 
apply  for  a  waiver  from  the 
requirements  of  Subpart  B — Steam 
Locomotives  and  Tenders.  This  section 
was  intended  to  apply  only  to  those 
regulations  in  Subpart  B  but,  instead, 
has  been  misapplied  and  extended  to 
Subpart  A  as  well.  Consequently,  under 
section  230.158  of  the  1978  standards, 
modem  operators  frequently  received 
waivers  from  provisions  in  Subpart  A 
and  applicable  only  to  the  boiler,  such 
as  the  flue  removal  provision. 

With  this  proposd,  in  addition,  the 
agency  intends  to  make  expUcit  that  its 
waiver  process,  described  in  49  CFR 
Part  211,  has  been  centralized  since  the 
last  time  this  part  was  substantively 
revised.  Thus,  this  proposed  section 


would  recognize  Part  211,  instead  of  the 
1978  standard's  section  230.158,  as  the 
appropriate  process  for  addressing 
waivers  under  Part  230. 

Section  230.8.  Responsibility  for    ' 
Compliance  (New) 

This  section,  as  proposed,  would 
indicate  which  party  or  parties  is 
responsible  for  ensiuing  that  the 
requirements  of  Part  230  are  satisfied. 
See  the  discussion  in  section  IX(A) 
"Responsibility  for  Compliance,"  above. 

Section  230.9.  Definitions  (New) 

The  following  is  an  explanation  of 
each  definition  that  FRA  proposes  to 
add  or  amend. 

Alteration — ^This  proposed  definition 
incorporates  the  NBIC  definition  to 
harmonize  concepts  for  the  industry. 

ANSI— This  proposed  definition  is 
non-substantive  and  is  included  for 
clarification  purposes. 

AP/— This  proposed  definition  is  non- 
substantive and  is  included  for 
clarification  piuposes. 

ASME — ^This  proposed  definition  is 
non-substantive  and  is  included  for 
clarification  purposes. 

Boiler  Surfaces — ^This  proposed 
definition  was  added  to  make  explicit, 
and  to  help  clarify,  the  portions  of  the 
boiler  which  are  referenced  throughout 
the  rule. 

Break — This  proposed  definition 
incorporates  the  distinction  between 
"break"  and  "crack"  delineated  in  Part 
229. 

Code  of  Original  Construction — ^This 
proposed  definition  is  non-substantive 
and  is  included  for  clarification 
purposes. 

Crack— This  proposed  definition 
incorporates  the  distinction  between 
"break"  and  "crack"  delineated  in  Part 
229 

Locomotive  Operator — ^As  discussed 
in  the  liabiUty  section  above,  the  agency 
is  proposing  making  its  Uability 
standards  more  specific,  to  aclmowledge 
that  many  locomotives  are  owned  and 
operated  by  entities  other  than  railroad 
companies.  This  proposed  definition 
distii^uishes  between  these  relevant 
entities  to  make  clear  that  the 
locomotive  may  be  owned  and  operated 
by  separate  entities. 

Locomotive  Owner — As  discussed  in 
the  liabiUty  section  above,  the  agency  is 
proposing  making  its  Uability  standards 
more  specific,  to  acknowledge  that 
many  locomotives  are  owned  and 
operated  by  entities  other  than  railroad 
companies.  This  proposed  definition 
distinguishes  between  these  relevant 
entities  to  make  clear  that  the 
locomotive  may  be  owned  and  operated 
by  separate  entities. 


AMIVP— This  proposed  definition  is 
non-substantive  and  is  included  for 
clarification  purposes. 

NBIC-rThis  proposed  definition  is 
non-substantive  and  is  included  for 
clarification  purposes. 

NDE— This  proposed  definition  is 
non-substantive  and  is  included  for 
clarification  purposes. 

NPS — This  proposed  definition  is 
non-substantive  and  is  included  for 
clarification  purposes. 

Railroad— TYus  proposed  definition 
incorporates  the  statutory  definition  of 
railroad  frx>m  49  U.S.C.  §  20102. 

Renewal — ^This  proposed  definition 
incorporates  industry  concepts  and  is 
not  intended  to  have  substantive  efiiect. 

Repair — This  proposed  definition 
incorporates  the  NBIC  definition  to 
harmonize  concepts  for  the  industry. 

S&ious  /ii/u/y— This  proposed 
definition  incorporates  the  definition  of 
serious  injiiry  from  the  "FRA  Guide  for 
preparing  Accident  Incident  Reports" 
(Effective:  January  1997). 

Service  Day — As  desoibed  in  the 
inspection  section  above,  the  agency  is 
proposing  altering  the  inspection  time 
periods  throughout  this  part  and 
proposing  a  new  "service  day"  concept. 
This  definition,  as  proposed,  would 
make  each  day  that  the  boiler  has  steam 
pressure  above  atmospheric  pressure 
with  fire  in  the  firebox  coimt  as  a 
"service  day"  for  purposes  of  the 
accounting  that  is  necessary  for  the  rest 
of  the  inspection  intervals. 

Stayed  Portion  of  the  Boi/er— This 
proposed  definition  estabUshes  a 
threshold  for  distinguishing  between 
stayed  and  unstayed  portions  of  the 
boiler,  both  of  which  are  identified  in 
this  part.  It  is  not  intended  to  have 
substantive  effect.  In  addition,  at  least 
one  group  member  was  concerned  that 
the  preamble  reflect  that  reinforced 
openings  in  unstayed  portions  of  the 
boiler  are  not  considered  "stayed"  for   . 
purposes  of  this  definition. 

Steam  Locomotive — ^This  proposed 
definition  modifies  the  1978  standard's 
definition  of  "locomotive"  to  make  it 
specific  to  a  "steam  locomotive."  It  has 
also  been  rewritten  for  granunatical 
clarity. 

Unstayed  Portion  of  the  Boiler— This 
proposed  definition  estabUshes  a 
threshold  for  distinguishing  between 
stayed  and  unstayed  portions  of  the 
boiler,  both  of  which  are  identified  in 
this  part.  It  is  not  intended  to  have 
sub^antive  efiiect. 

Wastage — This  proposed  definition  is 
a  technical  definition  and  is  proposed 
for  purposes  of  clarifying  required 
minimum  thicknesses  and  condemning 
limits  for  the  boiler. 
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Section  230.10.  Information  Collection 
(New) 

This  section,  as  proposed,  is  included 
for  the  convenience  of  the  reader.  It 
imposes  no  new  requirements  upon 
regulated  entities,  but  simply  represents 
the  agency's  certification  that  it  has 
complied  with  all  Office  of  Management 
and  Budget  review  requirements 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et.  seq.). 
The  review  and  approval  process 
reflected  in  this  provision  are  explained 
in  greater  detail  below. 

General  Inspection  Requirements 

Section  230.11.  Repair  of  Non- 
Complying  Conditions  (New) 

This  section  would  import  to  Part  230 
the  requirement  embodied  in  Part  229 
that  non-complying  locomotives  be 
repaired  before  they  are  returned  to 
service.  In  addition,  as  proposed,  it 
would  affix  responsibility  for  such 
repairs  on  the  locomotive  owner  and/or 
operator,  as  well  as  the  responsibility 
for  approving  any  noncomplying 
conditions  that  are  not  repaired. 

Section  230.12.  Movement  of  Non- 
Complying  Steam  Locomotives  (New) 

This  section  would  make  Part  230 
current  with  Part  229  by  incorporating 
the  concept  of  movement  for  the 
purpose  of  repair,  which  would  allow  a 
locomotive  with  noncomplying 
conditions  to  be  moved  for  the  purpose 
of  repair,  after  the  locomotive  owner 
and/or  operator  has  determined  that  the 
locomotive  is  safia  to  be  moved.  The  task 
force  felt  strongly  that  this  provision 
was  necessary  to  acknowledge  the 
operating  exigencies  which  occur  in 
most  steam  locomotive  operations. 

Section  230.13.  Daily  Inspection  (New) 

This  provision,  as  part  of  the  more 
comprehensive  changes  contemplated 
for  the  inspection  scheme  in  Part  230, 
would  not  effect  a  substantive  change  to 
those  regulations  governing  the 
inspection  of  steam  locomotives. 

Section  230.14.31  Service  Day 
Inspection  (New) 

This  provision,  as  part  of  the  more 
comprehensive  changes  contemplated 
for  the  inspection  scheme  in  Part  230, 
would  impose  no  new  inspection 
requirements  for  steam  locomotives  but 
it  would  relax  the  time  frame  within 
which  certain  inspections  must  occur. 

Section  230.15.92  Service  Day 
Inspection  (New) 

This  provision,  as  part  of  the  more 
comprehensive  changes  contemplated 
for  the  inspection  scheme  in  Part  230, 


would  impose  no  new  inspection 
requirements  for  steam  locomotives  but 
it  would  relax  the  time  fiame  within 
which  certain  inspections  must  occur. 

Section  230.16.  Annual  Inspection 
(New) 

This  provision  would  not  effect  a 
substantive  change  to  those  regulations 
governing  annual  inspection 
requirements  for  steam  locomotives. 

Section  230.17.1472  Service  Day 
Inspection  (New) 

This  provision,  as  part  of  the  more 
comprehensive  changes  contemplated 
for  the  ins{>ection  scheme  in  Part  230, 
would  impose  no  new  inspection 
requirements  for  steam  locomotives  but 
it  would  relax  the  time  firame  within 
which  certain  inspections  must  occur 
and  would  require  the  verification  and 
updating  of  information  about  the  steam 
locomotive  for  which  the  Form  4  is 
filed.  See  the  analysis  in  section 
IX(B)(5),  above. 

Recordkeeping  Requirements 

Section  230.18.  Service  Days  (New) 

This  provision,  as  part  of  the  more 
comprehensive  changes  contemplated 
for  the  inspection  scheme  in  Part  230, 
would  impose  a  new  recordkeeping 
requirement  for  steam  locomotives.  This 
section  would  require  locomotive 
owners  and/or  operators  to  keep  a 
record  showing  the  niunber  of  service 
days  the  steam  locomotive  has  accrued 
since  its  last  31  service  day,  92  service 
day,  annual  and  1472  service  day 
inspections.  This  section  would  also 
require  the  locomotive  owner  and/or 
operator  to  file  a  report  each  January  31 
detailing  the  number  of  service  days  the 
locomotive  accrued  during  the 
preceding  calendar  year.  The  failure  to 
file  this  report  would  result  in  the 
locomotive  being  considered  "retired." 
In  order  to  return  a  "retired"  locomotive 
to  service,  the  locomotive  owner  and/or 
operator  would  have  to  conduct  a  1472 
service  day  inspection. 

The  agency  does  not  intend  for  this 
recordkeeping  requirement  to  have  a 
draconian  effect;  shoiUd  a  service  day 
report  be  filed  a  day  or  two  late,  the 
agency  will  give  the  operator  the  benefit 
of  the  doubt  and  allow  the  report  to  take 
effect  as  though  it  had  been  timely  filed. 

While  these  proposed  changes  woiUd 
impose  additional  recordkeeping 
requirements  on  regulated  entities,  the 
agency  believes  that  any  additional 
burdens  so  imposed  are  outweighed  by 
the  benefits  which  adhere  to  the 
regulated  community  from  the  new 
inspection  time  periods. 


Section  230.19.  Posting  of  ERA  Form 
No.  1  and  FRA  Form  No.  3 

This  section  would  impose  no  new 
recordkeeping  requirements  upon 
locomotive  owners  and/or  operators. 
The  FRA  Form  No.  1  is  the  31  service 
day  and  92  service  day  inspection 
report,  which  is  ctirrently  the  monthly 
inspection  report  required  by  sections 
230.51  and  230.160  of  the  1978 
standards.  The  FRA  Form  No.  3  is  the 
annual  inspection  report,  which  is 
identical  to  the  annual  inspection  report 
required  by  sections  230.52  and  230.161 
ofthe  1978  standards.  , 

Section  230.20.  Alteration  and  Repair 
Report  for  Steam  Locomotive  Boilers 

This  section  would  impose  no  new 
recordkeeping  requirements  upon 
locomotive  owners  and/or  operators. 
The  FRA  Form  No.  19  is  the  alteration 
report  that  regulated  entities  are 
required  to  file  by  section  230.54  ofthe 
1978  standards.  This  new  provision 
would  require  the  locomotive  owner  or 
operator  to  file  this  form  whenever 
alterations  that  affect  the  information  on 
the  FRA  Form  No.  4  are  made,  and 
would  impose  new  reqiiirements  for 
filing  the  Form  19  whenever  welded  or 
riveted  repairs  are  made  to  the  unstayed 
portion  of  the  locomotive  boiler.  This 
section  also  would  require  that  the 
locomotive  owner  and/or  operator 
record  any  welded  or  riveted  repairs 
that  are  made  to  stayed  portions  of  the 
locomotive  boiler. 

Section  230.21.  Steam  Locomotive 
Ntmiber  Change  (New) 

This  section  would  incorporate  into 
Part  230,  in  the  interest  of  harmonizing 
outstanding  requirements  addressing 
steam  locomotives,  requirements  issued 
by  the  former  Interstate  Commerce 
Commission  in  its  "Interpretations, 
Rulings  and  Explanations  on  Questions 
Raised  Regarding  the  Laws,  Rules,  and 
Instructions  for  bispection  and  Testing 
of  Steam  Locomotives  and  Tenders  and 
Their  Appurtenances'  (ICC 
Interpretations). 

Section  230.22.  Accident  Reports 

As  proposed,  this  section  would 
retain  the  requirements  of  section 
230.162  ofthe  1978  standards  and 
would  impose  no  new  requirements  on 
locomotive  owners  and/or  operators. 

Subpart  B — Boilers  and  Appurtenances 

Section  230.23.  Responsibility  for 
General  Construction  and  Safe  Working 
Pressure 

This  section,  as  proposed,  would 
make  the  locomotive  owner  and 
operator,  both,  jointly  and  severally 
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responsible  for  the  general  design  and 
construction  of  the  locomotive  boiler, 
section  230.1  of  the  1978  standard's 
places  that  responsibility  on  the 
"railroad  company."  This  change  is 
being  proposed  to  capture  the  changes 
which  have  occurred  in  the  steam 
locomotive  industry  since  the  original 
steam  rules  were  promulgated,  and  to 
place  responsibility  for  the  locomotive 
on  the  parties  best  able  to  satisfy  that 
responsibility.  This  proposal  is  designed 
to  affix  responsibility  on  owners  and 
operators  whether  or  not  they  are 
railroad  companies. 

Allowable  Stress 

Section  230.24.  Maximum  Allowable 
Stress 

This  section,  as  proposed,  does  not 
substantively  change  section  230.2  of 
the  1978  standards,  but  rewrites  it  to 
clarify  the  concepts  it  expresses. 

Section  230.25.  Maximum  Allowable 
Stress  on  Stays  and  Braces 

This  section,  as  proposed,  does  not 
substantively  change  section  230.3  of 
the  1978  standards,  other  than  to 
propose  removing  the  distinction  for 
locomotives  constructed  before  and  after 
1915.  The  task  force  felt  that  this 
distinction  was  no  longer  relevant. 

Strength  of  Materials 

Section  230.26.  Tensile  Strength  of 
Shell  Plates 

This  section,  as  proposed,  would 
retain  section  230.4  of  the  1978 
standards,  without  change. 

Section  230.27.  Maximum  Shearing 
Strength  of  Rivets 

This  section,  as  proposed,  would 
retain  section  230.5  of  the  1978 
standards,  without  change. 

Section  230.28.  Higher  Shearing 
Strength  of  Rivets 

This  section,  as  proposed,  would 
retain  section  230.6  of  the  1978 
standards,  without  change. 

Inspection  and  Repair 

Section  230.29.  Inspection  and  Repair 

This  section,  as  proposed,  would 
combine  the  concepts  embodied  in 
sections  230.7  and  230.12  of  the  1978 
standards.  The  task  force  decided  to 
change  the  responsibility  for  inspection 
and  repair  of  the  locomotive  boiler  from 
the  "mechanical  officer  in  charge  at 
each  point  where  boiler  work  is  done" 
to  the  steam  loccHnotive  owner  and/or 
operator.  This  change  was  proposed 
since  few  operations  still  have  chief 
mechanical  officers  due  to  the  changed 
natiue  of  steam  operations  today,  and 


because  the  task  force  wanted  to  make 
the  "liability"  as  consistent  as  possible 
throughout  the  rule.  This  section  also 
would  require  the  locomotive  owner 
and/or  operator  to  remove  the  boiler 
from  service  whenever  they,  or  the  FRA 
inspector,  considers  it  necessary  due  to 
other  defects.  The  task  force  was 
concerned  about  FRA  inspectors' 
exercise  of  discretion  in  this  arena. 
However,  it  was  agreed  that  the  agency 
would  act  in  good  faith  and  do  its  best 
to  minimize  any  disruption  of  the 
operator's  service  whenever  such 
concerns  arise.  In  addition,  they  agreed 
that  FRA  should  allow  for  non- 
destructive testing  in  the  investigation 
of  any  "safety  concerns"  identified. 

This  section  also  would  make  more 
specific  the  repair  standard  in  section 
230.12  of  the  1978  standards,  which 
simply  requires  that  boilers  be 
"thoroughly  repaired,  and  reported  to  be 
in  satisfactory  condition,"  by  requiring 
that  all  defects  be  repaired  in 
accordance  with  accepted  industry 
standards.  These  standards  may  include 
established  railroad  practices,  or  NBIC 
or  API  established  standards.  See 
section  IX(D),  above,  for  a  discussion  of 
the  meaning  of  "estabUshed  railroad 
practices."  This  section  also  would 
propose  replacing  the  "satisfactory 
condition"  repair  standard  of  the  1978 
standard's  section  230.12  with  a 
requirement  that  the  boiler  not  be 
returned  to  service  unless  it  is  in  good 
condition  and  "safe  and  suitable  for 
service." 

Finally,  this  section  proposes  to 
require  that  welded  repairs  to  unstayed 
portions  of  the  boiler  pursuant  to 
section  230.33,  must  be  made  in 
accordance  with  an  accepted  national 
standard  for  boiler  repairs. 

Section  230.30.  Lap-joint  Seam  Boilers 

This  section,  as  proposed,  would 
clarify  and  eliminate  an  ambiguity  in 
section  230.13  of  the  1978  standards  by 
explaining  that  "examined  with  sp>ecial 
care"  means  removing  enough  lagging, 
jacketing,  flues  and  tubes  so  that  a 
thorough  inspection  of  the  entire  joint, 
(inside  and  out)  can  be  made.  This 
section  is  otherwise  unchanged  and  is 
not  intended  to  restrict  the  use  of 
modem  technology  which  might  allow 
the  conduct  of  a  "Uiorough  inspection" 
without  as  much  disassembly  of  the 
locomotive. 

Section  230.31.  Flues  To  Be  Removed 

This  proposed  section,  as  part  of  the 
more  comprehensive  changes 
contemplated  for  the  inspection  scheme 
in  Part  230,  would  change  the  time 
period  within  which  locomotive  owners 
and/or  operators  must  remove  all  flues 


of  locomotive  boilen  and  conduct  a 
thorough  inspection  of  the  boiler. 
Section  230.10  of  the  1978  standards 
require  that  this  be  done  at  least  once 
every  four  (4)  years. 

The  proposal  also  would  allow  the 
locomotive  owner  and/or  operator  to 
utilize  non-destructive  examination 
(NDE)  methods  to  assess  the  condition 
of  superiieater  flues  and  leave  them  in    - 
the  boiler  during  this  inspection 
provided  two  conditions  are  satisfied: 
(1)  that  the  NDE  testing  shows  that  they 
are  safe  and  suitable  for  locomotive 
service;  and  (2)  that  the  boiler  can  be 
entered  to  be  cleaned  and  inspected 
without  their  removal.  Even  if  these  two 
conditions  are  satisfied,  however,  this 
proposal  would  require  that  the 
locomotive  owner  and/or  opierator 
remove  the  superheater  flues  if  they,  or 
if  the  FRA  inspector,  thinks  doing  so  is 
necessary  for  some  identifiable  safety 
concern. 

This  proposal  also  would  remove  the 
language  in  the  1978  standards  of  the 
flue  removal  section  that  allows  FRA  to 
grant  an  extension  of  the  time  period 
within  which  flues  must  be  removed. 
The  task  force  felt  that  the  15-year  "drop 
dead"  time  limit  for  conducting  the 
1472  service  day  inspection  should  be 
the  absolute  outside  time  period  within 
which  the  flues  must  be  removed.  In  the 
task  force's  experience,  operatora  who 
were  previously  required  to  remove 
their  flues  once  each  four  years,  which 
could  become  five  yeare  with  the  use  of 
"out  of  service  credit,"  could  get 
extensions  of  this  requirement  for  up  to 
twelve  and  thirteen  years.  Since  this 
proposal  would  allow  them  to  stretch 
that  time  period  out  to  up  to  15  years, 
the  task  force  felt  that  no  further 
extensions  would  be  necessary. 

As  discussed  above  in  section  IX(E), 
the  task  force  felt  strongly  that  operators 
should  be  encoiuaged  to  take  advantage 
of  new  technologies  in  the  use  and 
operation  of  steam  locomotives.  By 
allowing  the  operator  to  leave 
superheater  flues  in  the  boiler  if  they 
could  determine  that  they  were  safe  and 
suitable  for  service,  the  task  force  felt  it 
was  building  into  this  section  an 
incentive  for  operatora  to  utilize  NDE 
methods,  such  as  ultrasoimd,  in  making 
that  determination. 

Section  230.32.  Time  and  Method  of 
Inspection 

This  section,  as  proposed,  combines 
the  inspection  requirements  for  both  the 
boiler  interior  and  exterior  in  sections 
230.9,  230.11,  230.15  and  230.16  of  the 
1978  standards,  and  rewrites  them  for 
clarity.  The  task  force  felt  that  rewriting 
this  section  would  ccmsoUdate  the 
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various  inspection  reqtiirements  and 
make  them  more  explicit. 

Section  230.33.  Welded  Repairs  and 
Alterations  (New) 

This  section,  as  proposed,  would 
restrict,  and  therefore  control,  the 
welding  which  occurs  on  both  unstayed 
and  stayed  portions  of  the  locomotive 
boiler.  Subsection  (a)  would  require  the 
locomotive  owner  and/or  operator  to 
obtain  prior  written  approval  of  the  ERA 
Regional  Administrator  before 
performing  any  welding  on  unstayed 
portions  of  boilers  containing  alloy 
steel,  or  carbon  steel  with  a  carbon 
content  greater  than  .25  percent.  It  also 
would  require  that  any  welding  so 
approved  be  conducted  in  accordance 
with  an  accepted  national  standard  for 
boiler  repairs.  See  section  IX(D)(1), 
above,  for  a  discussion  of  this  standard. 

In  subsection  (b)  of  this  section,  it  is 
proposed  that  locomotive  owners  and/or 
operators  perform  welding  to  imstayed 
portions  of  boilers  containing  carbon 
steel  not  exceeding  .25  percent  carbon 
in  accordance  with  an  accepted  national 
standard  for  boiler  repairs.  Both 
subsections  (a)  and  (b)  would  require 
the  locomotive  owner  and/or  operator  to 
file  an  FRA  Form  19,  Report  of  Welded 
Repair,  as  discussed  in  section  230.20. 

m  subsection  (c)  of  this  section,  it  is 
proposed  that  the  locomotive  owner 
and/or  operator  be  restricted  in  the  use 
of  weld  build  up  for  wasted  areas  of 
unstayed  surfaces  of  the  boiler.  This 
proposed  restriction  would  require  that 
the  locomotive  owner  and/or  operator 
submit  a  written  request  for  approval  to 
the  Regional  Administrator  to  build  up 
by  weld  wasted  areas  that  exceed:  (1)  a 
total  of  100  square  inches;  or  (2)  the 
smaller  of  either  25%  of  the  minimiun 
required  wall  thickness  or  V2  of  an  inch. 
This  subsection  would  also  prohibit  the 
use  of  weld  build  up  for  wasted  sheets 
that  have  been  reduced  to  less  than  60 
percent  of  the  minimum  required 
thickness  required  bv  these  rules. 

Subsection  (d)  of  this  section, 
proposes  to  restrict  the  installation  of 
flush  patches  of  any  size  on  unstayed 
portions  of  the  boiler  without  the 
locomotive  owner  and/or  operator 
submitting  a  written  request  for  prior 
approval  to  the  FRA  Regional 
Administrator. 

Finally,  subsection  (e)  would  propose 
allowing  locomotive  owners  and/or 
operators  to  perform  welded  repairs  or 
alteration  on  stayed  portions  of  the 
boiler  in  accordance  with  established 
railroad  practices,  or  an  accepted 
national  standard  for  boiler  repairs.  The 
task  force  wanted  to  recognize  the  fact 
that  many  operations  use  their  own 
welding  procedures  on  stayed  portions 


of  the  boiler,  and  do  so  successfully. 
The  task  force  therefore  recommended 
that  the  locomotive  owner  and/or 
operator  be  allowed  to  use  established 
"railroad  practices"  as  an  acceptable 
standard  for  conducting  welding  on 
stayed  portions  of  the  boiler. 

As  discussed  earlier  in  the  preamble, 
FRA  has  grave  concerns  about  the 
quality  of  the  welding  being  done  on 
locomotive  boilers.  With  these  proposed 
changes,  the  agency  feels  comfortable 
that  it  is  establishing  standards  that  will 
improve  safety  while  allowing  operators 
the  flexibility  critical  to  their  business 
siuvival  by  allowing  them  to  make 
necessary  repairs  without  incurring 
unnecessary  costs. 

Section  230.34.  Riveted  Repairs  and 
Alterations  (New) 

This  section,  as  proposed,  would 
restrict,  and  therefore  control,  the 
riveting  which  occurs  on  both  unstayed 
and  stayed  portions  of  the  locomotive 
boiler.  In  subsection  (a)  the  proposal 
would  require  the  locomotive  owner 
and/or  operator  to  submit  a  request  for 
prior  written  approval  to  the  FRA 
Regional  Administrator  before  making 
any  riveted  alterations  to  unstayed 
portions  of  the  boiler,  and  to  make  any 
approved  riveting  in  accordance  with 
established  railroad  practices,  or  an 
accepted  national  standard  for  boiler 
repairs.  See  the  analysis  for  section 
230.29,  above,  for  a  discussion  of  these 
repair  standards.  This  subsection  also 
would  require  the  locomotive  owner 
and/or  operator  to  satisfy,  at  this  time, 
the  reporting  requirements  proposed  in 
section  230.20. 

In  subsections  (b)  and  (c)  of  this 
section,  the  agency  is  proposing  to 
establish  guidelines  for  the  conduct  of 
riveting  on  locomotive  boilera  by 
requiring  that  riveted  repaira  to  both 
stayed  and  unstayed  portions  of  the 
boiler  be  made  in  accordance  with 
established  railroad  practices,  or  an 
accepted  national  standard  for  boiler 
repairs. 

Pressure  Testing  of  Boilers 

Section  230.34.  Pressiire  Testing  (New) 

This  section,  as  proposed,  would 
establish  a  minimiim  temperatiue 
requirement  for  the  application  of  any 
kind  of  pressure  to  locomotive  boilera. 
It  woidd  require  that  the  temperature  of 
locomotive  boilers  be  no  less  than  60 
degrees  Fahrenheit  anytime  the  boiler  is 
tested  imder  any  type  of  pressure.  This 
change  woiUd  incorporate  the  NBIC 
temperature  standard  and  harmonize 
FRA  standards  with  NBIC  standards, 
which  the  task  force  wanted  and  FRA 
supports. 


Section  230.36.  Hydrostatic  Testing  of 
Boilera 

This  section,  as  proposed,  would 
consolidate  all  1978  standards  relating 
to  the  hydrostatic  testing  of  boilera.  This 
section  would  not  substantively  change 
the  parametera  of  section  230.17  of  the 
1978  standards,  which  merely  stipulates 
the  time  of  testing  and  the  pressure  at 
which  the  boiler  must  be  tested,  but  it 
would  impose  an  additional 
requirement  that  the  boiler  temperatiue 
be  raised  to  between  60  and  120  degrees 
Fahrenheit  each  time  the  boiler  is 
subjected  to  any  hydrostatic  pressure. 
This  proposed  change  woidd 
incorporate  the  NBIC  standard  for 
hydrostatic  testing  into  the  federal 
regulations  for  steam  locomotive 
inspection. 

In  its  consideration  of  these  issues, 
the  task  force  was  divided  about  the 
purpose  of  the  hydrostatic  test,  and  the 
concomitant  pressure  at  which  the  test 
should  be  conducted.  Many  operatora 
believed  that  the  purpose  of  the 
hydrostatic  test  is  merely  to  test  the 
boiler  for  leaks — not  to  see  if  the  boiler 
is  structurally  ujisound  at  the  time  of 
the  test.  To  them,  therefore,  testing  the 
boiler  at  the  maximum  allowed  working 
pressxue  (MAWP  )  (as  calculated  in  the 
FRA  Form  No.  4)  would  serve  the 
requisite  safety  function  of  disclosing 
such  leaks  without  unnecessarily 
stressing  (and  prematurely  destroying) 
the  boiler.  Many  in  the  agency, 
however,  felt  strongly  that  the  purpose 
of  the  hydrostatic  test  is  to  test  the 
boiler's  integrity — to  disclose 
vraaknesses  in  the  structure  of  the  boiler 
that  have  not  yet  developed  into  defects. 
They  also  felt  strongly  that  there  was  no 
data  presented  that  would  convince 
them  that  testing  the  boiler  at  MAWP, 
as  specified  on  the  FRA  Form  No.  4, 
woiild  provide  an  equivalent  level  of 
safety.  Because  the  parties  could  not 
reach  a  consensus  on  this  provision,  the 
agency  is  not  proposing  any  changes  to 
this  language  and  is  proposing  to  leave 
the  reqiiired  pressure  at  25%  above 
MAWP,  as  specified  on  the  FRA  Form 
No.  4. 

Section  230.37.  Steam  Test  Following 
Repeiira  or  Alterations 

This  section,  as  proposed,  woiild 
substantially  rewrite,  largely  without 
substantive  change,  section  230.20  of 
the  1978  standards  to  achieve  greater 
clarity.  The  one  substantive  change 
being  proposed  would  change  the 
pressure  required  for  the  conduct  of  the 
steam  test  firom  "not  less  than  the 
allowed  working  pressure"  to  "between 
95%  and  100%  of  the  MAWP."  The  task 
force  decided  that  imposing  a  lower 
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pressure  limit  would  reduce  the  stress 
on  the  boiler  without  an  accompanying 
reduction  in  safety — that  95  to  100 
percent  of  MAWP  would  be  adequate  to 
disclose  imsatisfactory  conditions  in  the 
locomotive  boiler. 

Staybohs 

Section  230.38.  Telltale  Holes 

This  section,  as  proposed,  would 
consolidate  1978  standards'  telltale  hole 
provisions,  sections  230.23  and  230.26, 
and  the  "reduced  body"  staybolt  section 
from  the  ICC  Interpretations  in  one 
section.  As  proposed,  subsection  (a) 
woiild  retain  section  230.26  of  the  1978 
standards  but  would  delete,  as  moot,  the 
application  date.  Proposed  subsecticm 
(b)  is  a  new  provision  created  to  import 
the  ICC  interpretation  for  reduced  body 
staybolts  to  Part  230.  Finally,  proposed 
subsection  (c)  is  derived  from  section 
230.23  of  the  1978  standards  and  would 
create  a  stand  alone  provision  for  clarity 
and  to  emphasize  that  telltale  holes 
must  be  kept  open  at  all  times,  except 
as  required  in  section  230.41,  which,  as 
proposed,  requires  the  telltale  holes  of 
drilled  flexible  staybolts  to  be  closed 
with  a  fireproof  porous  material  that 
will  keep  the  telltale  holes  free  of 
foreign  matter. 

Section  230.39.  Broken  Staybolts 

This  section,  as  proposed,  would 
modify  section  230.25  of  the  1978 
standards.  Subsection  (a),  as  proposed, 
would  establish  the  maximum  number 
of  broken  staybolts  allowed  for  each 
locomotive  boiler.  Currently,  section 
230.25  of  the  1978  standards  require 
that  a  boiler  be  taken  out  of  service 
when  it  develops  two  (2)  broken  or 
plugged  staybolts  adjacent  to  one 
another  in  any  part  of  the  firebox  or 
combustion  chamber,  when  three  (3)  or 
more  are  broken  or  plugged  in  a  circle 
four  (4)  feet  in  diameter,  and  when  five 
(5)  or  more  are  broken  or  plugged  in  the 
entire  boiler.  This  section,  as  proposed, 
would  change  this  standard  by  requiring 
that  a  boiler  be  taken  out  of  service 
when  it  develops  either  two  (2)  broken 
staybolts  within  twenty-foui  (24)  inches 
of  each  other,  as  measured  inside  the 
firebox  or  combustion  chamber  on  a 
straight  line,  or  more  than  four  (4) 
broken  staybolts  within  the  entire 
firebox  and  combustion  chamber 
combined. 

The  NBIC  requires  boilers  with  one 
broken  staybolt  to  be  taken  out  of 
service  and  repaired.  While  the  task 
force  wanted  to  harmonize  these 
proposed  standards  with  the  NBIC,  they 
recommended  to  the  agency  that  this 
proposal  allow  for  a  second  broken 
sta)^lt  within  twenty-four  (24)  inches 


to  accommodate  the  operational 
difficulties  involved  in  immediately 
taking  a  boiler  out  of  service  when  one 
staybolt  breaks.  Becaiise  prolonged 
exposiue  in  a  slowly  progressive  fail 
mode  turns  exponential  as  additional 
staybolts  break,  and  to  minimize  the 
overload  on  staybolts  in  the  area  of  the 
one  which  has  broken,  the  task  force 
also  recommended  that  staybolts 
adjacent  to  those  that  break  be  inspected 
at  the  time  the  broken  staybolt  is 
replaced.  As  proposed,  this  section 
includes  that  recommendation. 

Subsection  (b),  as  proposed,  would 
require  broken  stayl)olts  detected  during 
the  31  service  day  inspection  to  be 
replaced  at  that  time,  and  broke 
staybolts  detected  between  31  service 
day  inspections  to  be  replaced  no  later 
than  30  days  from  the  date  of  detection. 
The  task  force  determined  that  a  strict 
time  period  was  required  to  ensure  an 
adequate  measure  of  safety,  but  wanted 
to  recognize  operational  realities  that 
might  prevent  owners  and/or  operators 
from  repairing  broken  staybolts 
immediately.  This  proposal  reflects  the 
task  force  consensus  that  30  days  would 
be  a  reasonable  period  of  time  within 
which  to  make  the  necessary  repairs  to 
the  boiler.  It  would  allow  owners  and/ 
or  operators  to  plan  when,  within  a  30- 
day  time  period,  they  wanted  to  take  the 
locomotive  out  of  service  and  replace 
the  broken  bolts.  This  subsection  also 
would  require,  consistent  with  the  task 
force's  recommendation,  that  the 
locomotive  owner  and/or  operator 
replace  broken  staybolts  ei^t  (8)  inches 
in  length  or  less  with  staybolts  drilled 
with  telltale  holes  three-sixteenths  (Vie) 
to  seven  thirty-seconds  (Vaa)  inch  in 
diameter  and  not  less  than  one  and  one 
quarter  (1 V4)  inches  deep  in  each  end, 
or  that  have  holes  three-sixteenths  (Vie) 
to  seven  thirty-seconds  (V32)  inch  in 
diameter  their  entire  length.  This 
expresses  the  task  force's  belief  that 
drilled  bolts  are  useful  in  revealing 
progressive  failures  before  they  reach 
catastrophic  proportions. 

Subsection  (c),  as  proposed,  would 
import  bom  the  ICC  Interpretations  the 
definition  of  "broken"  staybolts  as  those 
that  are  leaking,  plugged,  or  missing,  in 
the  interest  of  consolidating  and 
centndizing  all  ciirrent  steam 
locomotive  requirements. 

Finally,  subsection  (d),  would 
prohibit  Molding,  forging  or  riveting 
broken  staybolt  ends  as  a  means  of 
closing  telltale  holes.  The  ICC 
Interpretations  state  that  telltale  holes 
that  are  leaking,  plugged,  riveted  over, 
or  missing,  will  be  cotmted  as  broken 
staybolts.  This  proposal  would  impose  a 
stricter  standard  for  broken  staybolts. 


which  the  task  force  believed  was 
desir^le. 

§  230.40.  Time  and  Method  of  Staybolt 
Testing 

This  section,  as  proposed,  would 
consolidate  the  requirements  for 
staybolt  testing  from  sections  230.21, 
230.22,  230.24  of  the  1978  standards 
and  the  ICC  Interpretations  addressing 
the  same.  Because  the  1978  standards 
do  not  treat  rigid  staybolts  and  flexible    . 
staybolts  without  caps  difiierently,  this 
section,  as  proposed,  consolidates  these 
ndquirementa  into  "staybolt  testing" 
general  requirementa.  Since  the  testing 
requirements  being  proposed  for  flexible 
staybolts  with  caps,  however,  remain 
distinct,  the  agency  is  proposed  to 
exclude  them  bom  this  consolidation. 

Currently,  section  230.21  of  the  1978 
standards  requires  that  staybolts  be 
tested  once  a  month  and  immediately 
after  every  hydrostatic  test.  In 
subsection  (a),  the  agency  is  proposing 
to  relax  this  requirement  sli^tly  by 
allowing  the  monthly  inspection  to  be 
conducted  once  each  thirty-one  (31) 
service  days,  consistent  with  the  more 
comprehensive  changes  contemplated 
for  the  inspection  scheme  in  this  Part. 
The  1978  reqiiirement  that  the  test  be 
conducted  following  each  hydrostatic 
test  would  be  the  same,  but  is  more 
clearly  explained  in  this  new  section.  In 
addition,  subsection  (1)  of  subsection  (a) 
would  create  an  allowance  for 
inaccessible  staybolta  that  are  drilled 
through  their  entire  length.  Under  this 
allowance,  any  such  impedimenta 
making  the  staybolts  inaccessible 
(brickwork,  grate  bearers,  etc.)  need  not 
be  removed  to  hammer  test  the 
staybolta.  The  group  concurred  that 
since  the  through-drilled  staybolt  would 
begin  to  leak  if  it  broke,  safety  would 
not  be  sacrificed  by  granting  owners 
and/or  operators  a  measure  of  flexibiUty 
in  the  testing  of  such  staybolta. 

Subsection  (b),  as  proposed,  is  a 
general  section  that  spells  out  the 
requirements  for  testing  all  forms  of 
staybolta.  The  task  force  tried  to 
combine  all  the  different  "method  of 
testing"  provisions  from  the  1978 
standutls  (sections  230.21-230.27).  The 
result  was  subsection  (b)  of  this  section. 
The  proposed  requirement  that  there 
must  be  "not  less  than  95  percent  of  the 
MAWP"  applied  if  staybolts  are  tested 
while  the  boiler  contains  water  is  a  new 
one  and  reflecta  the  task  force's 
consensus  view. 

§  230.41.  Flexible  Staybolta  With  Caps 

This  section,  as  proposed,  would 
rewrite  section  230.23  of  the  1978 
standards  for  clarity,  while  imposing  a 
few  new  requirementa. 
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Subsection  (a],  as  proposed,  would 
extend  the  current  timetable  for 
removing  the  caps  and  inspecting, 
flexible  staybolts  from  every  two  (2) 
years  to  every  5th  annual  inspection, 
consistent  with  the  comprehensive 
changes  contemplated  to  the  inspection 
scheme  for  this  part.  This  proposal 
reflects  the  task  force's  consensus  view 
that  this  would  provide  owners  and/or 
operators  additional  flexibihty  without 
compromising  the  desired  level  of 
safety. 

Subsection  (b),  as  proposed,  has 
merely  been  rewritten  for  clarity  and  to 
eUminate  superfluous  information. 
Subsections  (c)  and  (d),  likewise,  would 
impose  no  substantive  changes  but, 
instead,  would  rewrite  section  230.23  of 
the  1978  standards  for  clarity,  either 
deleting  text  as  repetitive,  or  moving  it 
to  other,  more  relevant,  sections.  For 
example,  the  1978  requirement  that  the 
FRA  Form  No.  3  be  kept  in  the  railroad 
company's  office  would  be  relocated 
(and  slightly  modifled]  to  the 
recordkeeping  section  of  this  proposal, 
section  230.19. 

Steam  Gauges 

Section  230.42.  Location  of  Gauges 

This  section,  as  proposed,  would 
rewrite  section  230.28  of  the  1978 
standards  for  clarity,  but  would  not 
effect  any  substantive  changes  to  that 
section. 

Section  230.43.  Gauge  Siphon 

This  section,  as  proposed,  would 
rewrite  section  230.29  of  the  1978 
standards  for  clarity,  but  would  not 
effect  any  substantive  changes  to  that 
section. 

Section  230.44.  Time  of  Testing 

This  section,  as  proposed,  would 
modify  the  requirements  of  section 
230.30  of  the  1978  standards  in  order  to 
address  the  operational  reahties 
presented  by  the  mobility  of  the  gauges. 
In  today's  industry,  it  is  conunon 
practice  for  owners  and/ or  operators  to 
remove  gauges  from  the  locomotive  to 
prevent  them  from  being  stolen  or 
vandalized.  Sometimes  the  removed 
gauges  are  stored  in  conditions  that 
allow  for  them  to  be  jostled  around, 
which  affects  their  calibration  and 
acctiracy.  Accordingly,  as  proposed,  this 
section  would  require  that  the  gauges  be 
tested  prior  to  being  installed  or 
reapplied.  In  addition,  this  provision 
would  extend  the  time  period  for  testing 
gauges  from  once  ever  three  months  to 
the  92  service  day  inspection,  consistent 
with  the  more  comprehensive  changes 
contemplated  for  the  inspection  scheme 
in  this  part.  Finally,  as  recommended  by 


the  task  force,  the  proposed  rule  retain 
the  requirement  in  section  230.30  of  the 
1978  standards  that  gauges  be  tested 
whenever  any  irregularity  is  reported. 

Section  230.45.  Method  of  Testing 

This  section,  as  proposed,  would 
more  completely  describe  the  method 
for  testing  gages,  but  would  not  effect  a 
substantive  change. 

Section  230.46.  Badge  Plates 

This  section,  as  proposed,  would 
retain  section  230.32  of  the  1978 
standards  but  would  correct  its  use  of 
incorrect  terminology.  The  term  "boiler 
head"  is  being  proposed  to  be  changed 
to  the  more  correct  term  "boiler 
backhead." 

Section  230.47.  Boiler  Number 

This  section,  as  proposed,  would 
retain  section  230.33  of  the  1978 
standards  but  would  rewrite  that  section 
for  clarity  and  to  consolidate  it  with  the 
ICC  Interpretations. 

Safety  Relief  Valves 

Section  230.48.  Number  and  Capacity 

This  section,  as  proposed,  would 
retain  the  requirements  for  the  number 
and  capacity  of  locomotive  safety  relief 
valves  in  section  230.34  of  the  1978 
standards,  with  two  changes.  Subsection 
(a),  as  proposed,  would  increase  the 
relieving  tolerance  from  five  (5)  to  six 
(6)  percent  above  the  MAWP.  The  task 
force  recommended  that  the  rule  be 
modernized  to  reflect  modem  testing 
practice,  which  uses  six  percent.  That 
figure  is  derived  from  the  addition  of 
the  manufacturer's  tolerance  for  the 
safety  valve  itself  (three  (3)  percent)  and 
the  industry  standard  from  the  ASME 
1952  Code  for  the  testing  tolerance  for 
safety  valves  (an  additional  three  (3) 
percent).  This  subsection  would  also 
make  explicit  the  FRA  inspector's  right 
to  require  proof  of  the  relieving  capacity 
for  safety  relief  valves  on  steam 
locomotives. 

Subsection  (b)  of  this  section,  as 
proposed,  would  make  explicit  the 
requirement  that  additional  capacity  be 
provided  if  the  capacity  testing 
demonstrates  the  need  to  do  so.  In 
addition,  this  section  acknowledges  the 
use  of  the  acciunulation  test  as  a  method 
for  testing  safety  valve  capacity.  By 
including  this  acknowledgment,  the 
agency  does  not  intend  to  state  its 
preference  for  the  use  of  accumulation 
tests  in  determining  safety  relief  valve 
capacity. 

Section  230.49.  Setting  of  Safety  Relief 
Valves 

In  this  section,  the  agency  is 
proposing  several  changes  to  the 


requirements  for  setting  safety  relief 
valves  contained  in  section  230.35  of 
the  1978  standards.  First,  this  section,  as 
proposed,  would  impose  a  new 
requirement  that  the  individual 
responsible  for  setting  the  safety  relief 
valves  be  "thoroughly  familiar  with  the 
construction  and  operation  of  the  valve 
being  set."  This  competency 
requirement  was  added  because  the 
group  recognized  that  modem  safety    " 
valves  have  seals,  the  security  of  which 
is  certified  by  certain  organizations,  but 
they  did  not  want  to  officially  require 
that  the  valves  be  reset  by  state  officials. 
This  language  would  create  a 
performance  standard — one  that  would 
require  that  those  people  resetting  safety 
valves  be  thoroughly  familiar  with  their 
construction  and  operation. 

Next,  this  section,  as  proposed,  would 
change  the  "opening  pressures"  for 
safety  relief  valves  contained  in  section 
230.35  of  the  1978  standards  by 
requiring  that  at  least  one  of  the  two 
required  safety-relief  valves  open  at  a 
pressure  that  is  no  greater  than  the 
MAWP.  This  proposal  changes  the  1978 
provision,  which  requires  that  both 
valves  be  set  to  open  at  pressures  not 
exceeding  6  poimds  above  working 
pressiue  (MAWP).  This  reflects  the  task 
force  consensus  that  requiring  one  of  the 
two  safety  valves  to  set  to  open  at 
pressures  not  greater  than  MAWP  would 
achieve  a  greater  level  of  safety.  This 
section  would  retain,  however,  the  6  psi 
upper  limit  contained  in  section  230.35 
of  the  1978  standards  for  any  additional 
safety  valves  utilized. 

This  section,  as  proposed,  would 
retain  the  procedures  for  setting  safety 
valves,  contained  in  section  230.35  of 
the  1978  standards,  without  substantive 
change.  This  proposal  would  change  the 
requirement  for  the  water  level  to  be 
"not  above  the  highest  gauge  cock"  to 
the  equivalent  requirement  that  it  not  be 
"higher  than  %  of  the  length  of  the 
visible  water  glass,  as  measiued  from 
the  bottom  of  the  glass,"  consistent  with 
this  doctunent's  proposed  changes  to 
section  230.37.  See  die  analysis  for 
section  230.51,  below. 

Finally,  this  section,  as  proposed, 
would  create  a  new  reqiurement  that  the 
lowest  set  safety  relief  valve  pressure  be 
indicated  on  a  tag  or  label  and  attached 
to  the  steam  gauge  so  that  it  may  clearly 
be  read  while  observing  the  gauge.  This 
would  present  a  physical  reminder  for 
the  locomotive  engineer,  or  other  crew 
members,  of  the  pressure  to  which  the 
safety  relief  valve  is  set  so  that  valve 
failure  might  be  more  easily  detected. 

Section  230.50.  Time  of  Testing 

This  section,  as  proposed,  would 
retain  the  requirements  of  section 
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230.36  of  the  1978  standards  without 
change,  except  for  the  increase  of  the 
inspection  time  period,  from  three 
months,  to  ninety-two  (92)  service  days 
to  comport  with  the  more 
comprehensive  changes  for  the 
inspection  scheme  contemplated  in  the 
part. 

Water  Glasses  and  Gauge  Cocks 
Section  230.51.  Niunber  and  Location 

lliis  section,  as  proposed,  would 
change  the  requirements  for  water  level 
indicating  devices  contained  in  section 

230.37  of  the  1978  standards  to  require 
that  steam  locomotive  bailers  be 
equipped  with  at  least  two  water 
glasses,  the  lowest  reading  for  which 
must  be  at  least  3  inches  above  the 
highest  part  of  the  crown  sheet.  This 
section  would  not  prohibit  the  use  of 
gauge  cocks,  but  it  simply  would  no 
longer  require  it  It  would  require, 
however,  that  any  gauge  cocks  installed 
on  a  steam  locomotive  boiler  be 
properly  maintained  and  located.  These 
changes  refl«:t  the  task  force's 
recommendation  that  water  level 
indicator  standards  be  modernized. 
They  expressed  the  view  that  water 
glares  are  more  reliable  than  gauge 
cocks,  and  easier  to  use  since  they  do 
not  require  manuid  operation.  They  also 
expressed  the  belief  diat  few  operators 
know  how  to  correctly  manually  operate 
gauge  cocks  anymore.  The  task  force 
also  felt  that  gauge  codes  screwed 
directly  into  the  backhead  are  more 
likely  to  provide  highly  inaccurate 
readings  due  to  the  phenomenon  where 
the  water  rushes  against  the  boiler   • 
backhead  and  creates  a  surge  effect, 
generatii^  a  reading  that  is  artificially 
high.  This  requirement  would  comport 
with  the  NTSB's  recommendations 
following  its  investigation  into  the 
boiler  explosion  involving  the 
Gettysburg  Railroad  Company,  which 
included  a  reccmunendation  that  bcilns 
be  equipped  with  a  second  water  glass, 
and  with  ASME  standards,  whidi  no 
longer  require  that  newly  constructed 
boilers  be  equipped  with  eauge  cocks. 

The  group  was  aware  of  the  costs  such 
a  change  would  impose  upon  owners 
and/or  operators.  Tliey  discussed,  at 
length,  the  extra  cost  this  requirement 
would  impose  upon  owners  and/or 
operators,  but  concluded  that  the  extra 
safety  measure  afforded  would  well 
outweigh  this  imposition.  In  addition, 
one  member  of  the  group  pointed  out 
that  gauge  cocks  are  no  longer  being 
manufectured,  which  makes  their 
replacement  extremely  costly.  The  task 
force  was  also  concerned  that  owners 
and/or  operators  have  sufficient  time  to 
make  any  necessary  changes  to  their 


locomotive  boilers.  Accordingly,  this 
proposal  reflects  the  task  force's  belief 
that  by  delaying  the  implementation  of 
this  provision  by  one  year  all  parties 
would  have  enough  notice,  and  enough 
implementation  time,  to  add  the  second 
water  glass. 

Section  230.52.  Water  Glass  Valves 

This  section,  as  proposed,  would 
rewrite  section  230.38  of  the  1978 
standards  to  emphasize  the  functions 
the  valves  are  designed  to  fulfill,  and  for 
clarity. 

Section  230.53,  Time  of  Cleaning 

lliis  section,  as  proposed,  would 
require  that  water  glass  valve  and  gauge 
cock  spindles  be  cleaned  at  every  31 
service  day  inspection,  and  whenever 
testing  indicates  that  the  apparatiis  is 
malfunctioning.  This  change  would 
relax  the  time  period  within  which  this 
inspection  must  occur,  consistent  with 
the  more  comprehensive  changes 
contemplated  for  the  inspection  scheme 
discussed  earlier.  It  also  would  add  a 
performance  standard  for  owners  and/or 
operators  to  follow,  requiring  them  to 
clean  the  spindles  when  they  have 
indications  that  water  glasses  or  gauge 
cocks  are  not  functioning  properly. 

Section  230.54.  Testing  and 
Maintenance 

lliis  section,  as  proposed,  would 
rewrite  Section  230.40  of  the  1978 
standards  for  clarity  and  to  emphasize 
the  piupose  for  the  water  glass  testing 
requirement. 

Section  230.55.  Tubular  Type  Water  and 
Lubricator  Glasses  and  Shields 

As  proposed,  this  section  would 
modify  section  230.41  of  the  1978 
standards  to  require  that  tubular  type 
water  glasses  be  renewed  at  each  92- 
service  day  inspection,  and  to  require 
that  water  glasses  be  situated  to  provide 
the  engine  crew  an  imobstructed  view 
from  their  proper  positions  in  the 
locomotive  cab. 

This  proposal  reflects  the  task  force's 
view,  based  on  their  collective 
experience,  that  water  tubes  get  thin  and 
develop  a  risk  of  breaking  after 
approximately  90  service  days.  The 
proposed  water  glass  placement 
requirements  are  included  here  to 
complement,  and  give  effect  to,  the 
proposed  changes  in  section  230.51. 

Section  230.56.  Water  Glass  Lamps 

This  section  retains  section  230.42  of 
the  1978  standards  without  change, 
consistent  with  the  task  force's 
reconunendation. 


Injectors.  Feedwater  Pumps,  and  Flue 
Plugs 

Section  230.57.  Injectore  and  Feedwater 
Pumps 

As  proposed,  subsection  (b)  of  this 
section  would  retain  section  230.43  of 
the  1978  standards,  and  subsections  (a) 
and  (c)  are  new.  Subsection  (a),  as 

proposed,  would  require  that  the 

locomotive  be  equipped  with  at  least 
two  means  of  delivering  water  to  the 
boiler,  and  would  establish,  as  a 
minimum,  that  one  of  those  two  means 
be  a  live  steam  injector.  Subsection  (b). 
as  proposed,  would  incorporate 
language  from  the  ICC  Interpretations 
which  requires  bracing  to  "avoid" 
vibration.  The  group  decided  to  change 
"avoid"  to  "minimize"  because  they  felt 
it  was  a  more  reaUstic  standard. 

Section  230.58.  Flue  Plugs 

This  section,  as  proposed,  would 
strengthen  the  rules  for  plugging  flues 
contained  in  section  230.44  of  the  1978 
standards.  When  this  section  was 
originally  created  by  the  ICC,  it  was 
designed  to  accommodate  the 
locomotive  owner  and/or  operator's 
business  conc«ns  by  allowing  them  to 
plug  their  flues  in  order  to  continue  in 
operation  imtil  the  nearest  repair  point 
where  the  flue  could  be  repaired  or 
replaced.  The  task  force  decided  to 
recommend  the  retention  of  that 
concept,  to  still  allow  flue  plugging,  but 
to  recommend  the  restriction  of  the 
manner  that  flues  are  allowed  to  be 
plugged  in  order  to  improve  the  safety 
quotient  for  flue  feilures. 

The  task  force  was  concerned  that  a 
failed  flue  was  usually  a  harbinger  of 
additional  flue  feilures  since  flues  are 
tjrpically  replaced  all  at  once,  and  are 
exposed  to  similar  stressors  which 
might  cause  failure.  Accordingly,  as 
proposed,  this  section  would  only  allow 
one  flue  to  be  plugged  at  any  time,  and 
would  require  that  the  flue  be  repaired 
or  replaced  within  30  calender  days.  In 
addition,  the  group  wanted  to 
distinguish  between  flues  greater  thian 
2V4"  in  OD  and  flues  equal  to  or  smaller 
than  2V4"  in  OD,  and  to  prohibit  the 
plugging  of  the  latter.  Subsection  (b)  of 
this  section,  as  proposed,  is  largely 
derived  from  section  230.44  of  the  1978 
standards  except  that  it  would  change 
that  section's  implied  aUowance  of 
pliigging  flues  at  one  end  only,  requiring 
that  flues  be  plugged  at  both  ends.  The 
task  force  felt  that  plugging  the  flue  at 
one  end  was  inconsistent  with  the 
function  plugging  is  designed  to 
accomplish. 
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Fusible  Plugs 

Section  230.59.  Fusible  Plugs 

This  section,  as  proposed,  woiild 
retain  section  230.14  of  the  1978 
standards  and  would  impose  no  new 
inspection  requirements  for  steam 
locomotives  on  locomotive  owners  and/ 
or  operators.  Consistent  with  the  more 
comprehensive  changes  contemplated 
for  the  inspection  scheme  in  Part  230, 
it  would  relax  the  time  frame  within 
which  fusible  plugs  must  be  removed, 
and  cleaned,  and  their  removal  reported 
on  the  report  of  inspection. 

Washing  Boilers 

Section  230.60.  Time  of  Washing 

This  section,  as  proposed,  would 
retain  the  concepts  of  section  230.45  of 
the  1978  standards  and  would  impose 
no  new  inspection  requirements  for 
steam  locomotives  on  locomotive 
owners  and/or  operators,  consistent 
with  the  more  comprehensive  changes 
contemplated  for  the  inspectionkscheme 
in  Part  230.  It  would  reliuc  the  time 
frame  within  which  all  boilers  must  be 
washed  from  once  each  month  to  once 
each  31-service  days. 

In  its  review  of  the  Gettysburg  steam 
explosion,  the  NTSB  recommended  that 
the  agency  consider  regulating  water 
quality,  specifically  by  imposing  water 
treatment  program  requirements.  The 
task  force  strenuously  debated  this  topic 
and  concluded  the  boiler  wash  itself 
was  the  best  method  for  addressing 
water  quality,  especially  since  the 
regulation  currently  requires,  and  would 
similarly  require  as  proposed,  that  the 
boiler  be  washed  as  frequently  as  water 
conditions  require.  This  proposal  gives 
effect  to  the  task  force's 
recommendation  on  this  subject. 

Section  230.61.  Arch  Tubes,  Water  Bar 
Tubes,  Circulators  and  Thermic  Siphons 

This  section,  as  proposed,  would 
expand  the  requirements  of  section 
230.46  of  the  1978  standards  by 
requiring,  in  addition  to  their  mere 
removal,  the  cleaning  and  inspection  of 
arch  tubes  and  water  bar  tubes  each 
time  the  boiler  is  washed.  In  addition, 
this  section  proposes  the  addition  of 
condemning  limits  for  arch  tubes  and 
water  bar  tubes.  Both  of  these  proposals 
are  derived  from  the  ICC  Interpretations 
and  reflect  the  task  force's  desire  to 
incorporate  the  Interpretations  into  this 
part. 

Finally,  this  section  would  require 
NDE  evaluation  of  arch  tubes,  water  bar 
tubes  and  circulators  during  the  annual 
inspection  in  order  to  assess  reduced 
wall  thickness.  The  task  force  was 
concerned  about  tlie  cost  this  woidd 


impose,  and  debated  whether  this 
requirement  woidd  prove  too  onerous 
for  smaller  operations.  They  concluded, 
however,  that  ultrasonic  testing  was 
affordable  and  that  the  safety  levels 
assured  by  requiring  this  testing  were 
worth  the  imposition  of  the  cost. 

Steam  Pipes 

Section  230.62.  (NEW)  Dry  Pipe 

This  section  would  require 
locomotive  owners  and/or  operators  to 
inspect  dry  pipes  that  are  subject  to 
pressure  during  each  aimual  inspection 
for  the  purpose  of  measuring  the  pipe 
wall  thickness.  It  would  establish  a 
performance  standard  for  owners  and/or 
operators  to  remove  fixun  seryice  pipes 
that  are  no  longer  "suitable  for  the 
service  intended." 

Section  230.63.  Smoke  Box,  Steam  Pipes 
and  Pressure  Parts  (New) 

This  section  would  require 
locomotive  owners  and/or  operators  to 
inspect  the  smoke  box,  steam  pipes  and 
pressure  parts  at  each  annual 
inspection,  or  whenever  conditions 
warrant,  by  entering  the  smoke  box  and 
examining  it  for  signs  of  leaks  from  any 
of  its  pressure  parts,  as  well  as  by 
examining  all  draft  appliances. 

Steam  Leaks 

Section  230.64.  Leaks  Under  Lagging 

This  section,  as  proposed,  would 
retain  the  concepts  of  section  230.49  of 
the  1978  standards  without  substantive 
change,  but  would  rewrite  them  for 
clarity. 

Section  230.65.  Steam  Blocking  View  of 
Engine  Ciew 

This  section,  as  proposed,  would 
retain  the  concepts  of  section  230.50  of 
the  1978  standards  without  substantive 
change,  but  would  rewrite  them  for 
clarity. 

Subpart  C— Steam  Locomotives  and 
Tenders 

Section  230.66.  Design,  Construction 
and  Maintenance 

This  section,  as  proposed,  would 
retain  section  230.101  of  the  1978 
standards  without  substantive  change 
other  than  that  necessary  to  reflect  the 
proposed  changed  liability  stimdard;  see 
section  IX(A). 

Section  230.67.  Responsibility  for 
Inspection  and  Repairs 

This  section,  as  proposed,  would 
change  section  230.102  of  the  1978 
standards  by  making  the  locomotive 
owner  and/or  operator,  not  the 
mechanical  officer,  the  party 
responsible  for  the  inspection  and  repair 


of  all  locomotives  and  tenders  under 
their  control.  In  addition,  this  section 
would  parallel  proposed  section  230.23 
by  delineating  the  standard  for  repairs 
and  by  requiring  that  the  locomotive  not 
be  returned  to  service  imless  they  are  in 
good  condition  and  safe  and  suitable  for 
service. 

Speed  Indicators 

Section  230.68.  ^>eed  Indicators  (New) 

This  section  would  require  all 
locomotives  that  operate  at  speeds  in 
excess  of  20  mph  over  the  general 
system  of  transportation  to  be  equipped 
with  speed  indicators,  consistent  with 
the  requirements  in  Part  229  for  non- 
steam  locomotives.  Likewise,  this 
section  would  require  these  indicators 
to  be  maintained  to  ensure  proper 
functioning.  The  task  force  discussed, 
and  wanted  to  address,  the  interplay 
between  this  part  and  Part  240's 
engineer  certification  standards. 
Because  locomotive  engineers  may  be 
decertified  for  speeding,  the  task  force 
felt  that  locomotives  operating  more 
than  20  mph,  consistent  with  the 
standards  in  Part  229,  should  be 
equipped  with  speed  indicators. 

Ash  Pans 

Section  230.69.  Ash  Pans 

This  section,  as  proposed,  would 
retain  section  230.105  of  the  1978 
standards  without  substantive  efiiect,  but 
would  rewrite  it  for  clarity. 

Brake  and  Signal  Equipment 

Section  230.70.  Safe  Condition 

This  secti(»i.  as  proposed,  would 
retain  section  230.106  of  the  1978 
standards  without  substantive  effect,  but 
would  reorganize  and  rewrite  it  for 
clarity. 

Section  230.71.  Orifice  Testing  of 
Compressors 

This  section,  as  proposed,  would 
retain  section  230.107  of  the  1978 
standards  without  substantive  effect,  but 
would  reorganize  and  rewrite  it  for 
clarity.  In  addition,  it  woxdd,  consistent 
with  the  more  comprehensive  changes 
contemplated  for  the  inspection  scheme 
in  Part  230,  relax  the  time  fi-ame  within 
which  compressors  must  be  orifice- 
tested  from  once  each  three  months,  to 
once  each  92-service  days.  Finally,  it 
would  expand  the  table  listing  the 
testing  criteria  to  include  a  120  LP 
Westinghouse  compressor,  which  is 
fiequenUy  used. 

Section  230.72.  Testing  Main  ReseiVoirs 

Subsection  (a)  of  this  section,  as 
proposed,  would  retain  the  concepts  in 
Section  230.108  of  the  1978  standard's 
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but  would  rewrite  them  Ux  clarity. 
Subsections  (b)  through  (d)  of  this 
section  are  new.  Subsection  (b),  as 
proposed,  would  incorporate  Part  229's 
allowance  for  drilling  of  welded  main 
reservoirs,  llie  group  felt  that  drilling 
was  a  good  idea  because  it  facilitates 
reservoir  failures  in  a  non-catastrophic 
manner.  This  secticm  is  largely  derived 
from  section  229.31  and  reflects  the  task 
force's  desire  to  harmonize  these 
sections.  Subsection  (c),  as  proposed, 
would  encourage  the  use  of  ap|Hopriate 
NDE  methods  for  testing  the  wall 
thickness  of  the  welded  main  reservoirs. 
It  would  allow  welded  main  reservoirs 
without  longitudinal  lap  seams  to  be 
NDE  tested  instead  of  the  more 
destructive  hammer  and  hydrostatic 
testing  otherwise  required.  The  formula 
for  the  condemning  limits  for  welded 
main  reservoirs  is  derived  firom  the 
ASME  Section  Vm,  Div  I.  The  spacing 
for  the  sampling  points  is  derived  from 
section  229.31. 

Finally,  subsection  (d),  as  proposed, 
would  require  NDE  testing  for  welded  or 
riveted  longitudinal  lap  seam  main 
reservoirs.  While  the  task  force  seriously 
debated  reccHnmending  that  the  use  of 
lap  seam  main  reservoirs  be  prohibited, 
theyialt  that  they  didn't  have  a  stiong 
enough  sidety  basis  for  justifying  this 
action.  They  felt  that  lap  seam  main 
reservoirs  would  eventually  be  phased 
out  for  economic  reasons. 

Secticm  230.73.  Air  Gauges 

This  section,  as  proposed,  woidd 
retain  section  230.109  of  the  1978 
standards,  with  minor  substantive 
changes,  but  would  reorganize  and 
rewrite  it  for  clarity.  As  part  of  the  more 
comprehensive  changes  contemplated 
for  the  inspection  scheme  in  Part  230, 
it  would  relax  the  time  frame  for  air 
gauge  testing  from  once  each  3  months 
to  the  92  service  day  inspection.  It  also 
would  add  the  requirement  that  gauges 
be  tested  prior  to  reappUcation 
following  removal.  The  task  force 
recommended  that  gauges  that  are 
removed  be  retested  because  they  were 
concerned  about  the  jostling  of  the 
gauges  that  may  occur  during  the  time 
that  they  are  off  the  locomotive, 
requiring  recalibration  before  being 
reapphed.  The  method  of  testing 
required  by  this  section  would  remain 
the  same  as  that  in  section  230.109  of 
the  1978  standards. 

Section  230.74.  Time  of  Cleaning 

This  section,  as  proposed,  woidd 
modify  Section  230.110  of  the  1978 
standud's  by  broadening  the  scope  of  ' 
the  section  to  all  valves  in  the  air  brake 
system,  by  specifying  a  testing 
procedure,  and  by  relaxing  the  time 


frame  for  conducting  the  inspection. 
The  task  force  recommendml 
harmonizing  this  section,  to  the  largest 
extent  possible,  with  section  232.10. 
Many  industry  members  on  the  task 
force  were  concerned  about  requiring 
this  cleaning  too  frequently  because,  in 
their  collective  experience,  the  cleaning 
process  itself  disturbs  the  proper 
functioning  of  the  valves— once  you 
open  the  system  to  clean  the  valves,  dirt 
gets  moved  aroimd  inside  and  affects 
the  rest  of  the  system,  ruining  it.  While 
the  task  force  discussed  the  testing 
intervals,  from  the  1978  standard's  six 
months  to  a  proposed  once  each  fifth 
annual,  they  ultimately  concluded  that 
the  appropriate  time  period  for  this 
cleaning  was  at  least  once  every  368 
service  days,  but  no  more  than  during 
every  second  annual  inspection. 

Section  230.75.  Stenciling  Dates  of  Tests 
and  Cleaning 

This  section,  as  proposed,  would 
retain  section  230.111  of  the  1978 
standards  but  would  rewrite  it  for 
clarification  and  to  eliminate  the 
requirement  that  testing  dates  be 
stamped  on  metal  tags  and  attached  to 
the  locomotive. 
Section  230.76.  Piston  Travel 
This  section,  as  proposed,  would 
retain  section  230.112  of  the  1978 
standards  without  substantive  change. 

Section  230.77.  Foundation  Brake  Gear 

This  section,  as  proposed,  would 
retain  section  230.113  of  the  1978 
standards  without  substantive  change. 

Section  230.78.  Leakage 

This  secdcm,  as  proposed,  woiild 
retain  section  230.114  of  the  1978 
standards  without  substantive  change, 
but  would  identify  specific  inspection 
time  periods  and  requirements  in  the 
rule  text. 

Section  230.79.  Train  Signal  System 

This  section,  as  proposed,  would 
retain  secticm  230.115  of  the  1978 
standards  with  nunor  (Jianges.  It  woidd 
recognize  other  forms  of  "onboard 
communication"  and  would  relax  the 
train  signal  system  testing  recjuirements 
from  before  each  trip  made,  to  the 
beginning  of  each  day  the  locomotive  is 
used. 

Cabs,  Warning  Signals,  and  Sanders 

Section  230.80.  Cabs 

This  section,  as  proposed,  would 
change  Section  230.116  of  the  1978 
standard's  by  removing  all  the  cab 
(nurtain  requirements  and  rewriting  the 
standards  for  clarity.  Subsecticm  (a)  of 
this  proposed  section  would  incorporate 
the  general  provisicm  section  of  the  1978 


standard's,  while  updating  the 
requirements  to  parallel  Part  229's  cab 
condition  langtiage.  The  task  force 
discussed  the  language  relating  to  the 
cab  climate  at  length  and  agreed  to  try 
and  draft  a  performance  standard  for  the 
cab,  rather  than  select  temperature 
ranges  and  specific  environment 
controls.  The  task  force  also  decided  to 
delete  all  the  cab  ciulain  requirements 
because  they  beUeved  that  the  c:urtains 
dcm't  adequately  keep  temperature  in 
the  proper  range,  and  that  the 
performance  standard  in  subsecticm  (a) 
was  a  better  way  to  achieve  the  desired 
outcome. 

This  section's  req[uirement  that  the 
environment  not  "imreascmably 
interfere  wnth  the  engine  crew's 
performanc:e  of  duties  under  ordinary 
conditions  of  service"  wotdd  estabUsh 
the  i>erformanc»  standard  the  cab 
climate  must  satisfy — tlwrefore,  a  cab 
with  pcx>r  ventilation  whic:h  gets  so  hot 
that  the  engineer  begins  to  lose 
consciousness,  or  to  get  sleepy,  wcmld 
be  in  noncompUance  with  this  section. 
The  "ordinary  conditicms  of  service" 
language,  however,  would  recognize  the 
t3rpe  of  cxinditions  that  are  tmavoidable 
in  steam  loccmiotive  service,  such  as 
extreme  amounts  of  heat  fivm  the 
lcx»motive  boiler  fire  box.  The  task 
force  wanted  to  make  clear  that  only  cab 
cxinditicms  that  Mrere  "abnormal"  tot 
steam  Icxemotive  service  woidd 
ccmstitute  ncmcx>mpliance  with  this 
section.  The  group  wanted  to  move 
toward  a  "common  sense"  perspec:tive 
on  ceb  cxmditions  whic:h  would 
simiUtaneously  be  enforceable,  and  yet 
not  unreasonably  intOTfere  with  steam 
lcx»motive  operaticms  by  using 
"cximfort"  as  the  delimiting  factor  since 
mc}st  steam  lcx:omoUve  service,  by 
natiue,  is  imc»mfortable  for  the 
engineer. 

Subsection  (b)  of  the  proposed 
section,  addressing  steam  pipes,  would 
retain  the  Section  230.116  of  the  1978 
standard's  but  would  make  more 
specific  the  "double  strength  pipe" 
description.  The  task  force 
recommended  that,  at  a  minimum,  the 
pipe  be  "schedule  80"  to  recognise  what 
is  more  common  industry  verbiage/ 
terminology. 

All  other  subsections  of  secticm 

230.116  of  the  1978  standard's  would  be 
deleted  as  imnecessary. 

Secticm  230.81.  Cab  Aprons 

This  section,  as  proposed,  would 
expand  the  requirements  of  sec:ticm 

230.117  of  the  1978  standards  by 
delineating  standards  for  the  width  of 
the  apron.  The  group  wanted  to 
inc»rporate  the  ICC  Interpretations 
regarding  aprcm  width  that  address 
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individuals  standing  on  the  cab  apron 
having  their  foot  crushed  when  the 
locomotive  goes  around  a  curve,  or 
individuals  standing  on  the  apron 
falling  between  the  locomotive  and 
tender  when  the  safety  chains  are  taut 
or  the  drawbar  disconnected. 

Section  230.82.  Fire  Doors  and 
Mechanical  Stokers 

This  section,  as  proposed,  would 
eliminate  the  requirement  contained  in 
section  230.118  of  the  1978  standards 
that  all  locomotives  have  mechanically 
operated  fire  doors.  The  task  force 
decided  to  do  so  because  some  smaller 
locomotives  are  incapable,  by  design,  of 
having  them.  The  task  force  considered 
making  the  mechanically  operated  fire 
door  requirement  contingent  upon  the 
weight  of  the  locomotive,  and  the 
agency  is  requesting  comments  on  that 
idea;  whether  this  section  should,  for 
example,  require  that  locomotives  over 
100,000  pounds  be  equipped  with 
mechanically  operated  fire  doors. 

In  addition,  tne  task  force 
recommended  the  removal  of 
subsections  (b)  and  (c)  of  section 
230.118  of  the  1978  standards,  relating 
to  stokers. 

Section  230.83.  Cylinder  Cocks 

This  section,  as  proposed,  would 
retain  section  230.119  of  the  1978 
standards  without  substantive  change, 
but  woidd  rewrite  it  for  clarity. 

Section  230.84.  Sanders 

This  section,  as  proposed,  would 
retain  section  230.120  of  the  1978 
standards  without  substantive  change, 
but  would  rewrite  it  for  clarity. 
Consistent  with  the  changes  to  the  pre- 
departure  inspection  concept 
contemplated  by  this  part,  Oie 
inspection  time  period  has  been  relaxed 
from  each  trip  to  the  beginning  of  each 
day  the  locomotive  is  used. 

Section  230.85.  Audible  Warning  Device 

This  section,  as  proposed,  would 
modernize  section  230.121  of  the  1978 
standards  by  replacing  its  whistle 
requirement  with  a  requirement  that 
steam  locomotives  be  equipped  with 
audible  warning  devices.  The  decibel 
thresholds  and  the  methodology  for 
measuring  the  soimd  level  are  directly 
derived  fitim  section  229.129,  which 
requires  audible  warning  devices  for 
locomotives  other  than  steam 
locomotives. 

Lights 

Section  230.86.  Required  lUiunination 

This  section,  as  proposed,  would 
retain  Section  230.129  and  230.131  of 
the  1978  standards,  but  would 


consolidate  and  rewrite  them  for  clarity. 
In  addition,  this  section  would 
eliminate  the  distinction  in  the  1978 
standards  for  locomotives  in  yard  and 
road  service,  consistent  vdth  the  task 
force's  recommendation,  since  any 
justification  for  treating  them  differently 
disappeared  as  the  nature  of  steam 
locomotive  operations  changed. 

Section  230.87.  Cab  Lights 

This  section,  as  proposed,  would 
retain  section  230.132  of  the  1978 
standards  without  substantive  change, 
other  than  to  extend  this  section  to  all 
locomotives,  instead  of  merely  those 
used  between  sunset  and  sunrise.  The 
task  force  felt  that  this  imposed  no 
hardship  upon  locomotive  owners  and/ 
or  operators,  and  would  address 
operating  circimistances  that  could 
occxu-  during  "daylight"  hours,  but 
which  might  require  being  able  to  see 
control  instruments,  or  to  read 
timetables  within  the  cab. 

Throttle  and  Reversing  Gear 

Section  230.88.  Throttles 

This  section,  as  proposed,  would 
retain  section  230.156  of  the  1978 
standards,  without  substantive  change. 

Section  230.89.  Reverse  Gear 

This  section,  as  proposed,  would 
retain  section  230.157  of  the  1978 
standards  but  would  reorganize  and 
rev«ite  it  for  clarity.  The  proposed 
subsection  (a)  would  retain  the  general 
language  that  appears  before  subsection 
(a)  verbatim.  This  section  would  not 
retain  subsections  (a)  and  (b)  of  the  1978 
standards  because  the  task  force 
believed  that  many  locomotives  in 
service  do  not  have  power-operated 
reverse  gear  and  have  suffered  no  ill- 
consequences.  In  addition,  the  view  was 
expressed  that  power-reverse  gear  can 
be  dangerous  as  well.  The  group 
considered  attaching  a  weight 
restriction  to  this  requirement,  but 
concluded  that  the  problem  would  be 
self-regulating  since  it  would  be 
impractical  to  move  certain  locomotives 
with  manual  reverse  operating  gear.  The 
proposed  subsections  (b)  and  (c)  are 
derived  fit)m  subsection  (c)  of  the  1978 
standards. 

Draw  Gear  and  Draft  Systems 

Section  230.90.  Draw  Gear  Between 
Steam  Locomotive  and  Tender 

Subsection  (a)  of  this  section,  as 
proposed,  would  retain  most  of  the 
requirements  of  subsection  (a)  of  section 
230.122  of  the  1978  standards,  except  it 
proposes  requiring  NDE  testing  of  draw 
pins  and  the  drawbar  during  every 
annual  inspection.  This  section  also 


would  require  the  use  of  an  additional 
NDE  testing  method  where  visual 
inspection  does  not  disclose  any 
defects.  The  task  force  wanted  to 
accommodate  the  industry's  business 
concerns  about  conducting  this  test  too 
frequently,  and  recommended  requiring 
the  use  of  better  technology  as  the  trade- 
off for  extending  the  inspection  time- 
period  from  three  months  to  one  year. 
This  proposal  reflects  that 
recommendation. 

Subsection  (b)  of  this  section,  as 
proposed,  would  modify  the  1978 
standards'  requirements  for  safety  bars 
or  chains  and  their  relative  strength. 
The  industry  task  force  members 
disagreed  with  the  1978  standards'  "two 
or  more  safety  bars  or  safety  chains" 
language,  arguing  that  some  locomotives 
are  designed  with  one  (1)  safety  bar.  The 
consensus  was  that  the  old  rule  was 
addressing  smaller  draw  bars  that  could 
take  the  place  of  safety  chains,  and  not 
the  double  drawbar  design  where  two 
bare  are  on  the  same  pins  with  one  pin 
bearing  no  load  in  ncmnal  use.  The  bar 
with  no  load  is  the  safiety  bar.  In 
addition,  this  section  would  incorporate 
the  ICC  interpretation  of  the  1978 
standard's  "ample  strength"  to  require 
the  combined  strength  of  safety  chains 
or  bars  and  their  fastenings  to  be  at  least 
50  percent  of  the  strength  of  the  drawbar 
and  its  connections. 

Subsections  (c).  (d),  and  (e)  would 
retain  the  subsections  (c).  (d).  and  (e)  of 
section  230.122  of  the  1978  standards 
without  change. 

Section  230.91.  Chafing  Irons 

This  section,  as  proposed,  would 
retain  section  230.123  of  the  1978 
standards  without  substantive  change, 
but  would  rewrite  it  for  clarity. 

Section  230.92.  Draw  Gear  and  Draft 
Systems 

This  section,  as  proposed,  would 
retain  section  230.124  of  the  1978 
standards  vtrithout  substantive  change, 
but  would  modify  it  to  include  couplers, 
which  were  not  previously  addressed. 

Driving  Gear 

Section  230.93.  Pistons  and  Piston  Rods 

This  section,  as  proposed,  would 
retain  section  230.127  of  the  1978 
standards  but  would  revise  it  by 
eliminating  the  stamping  requirement 
for  rods  and  by  adding  standards  for 
&steners.  The  task  force  debated 
whether  or  not  they  wanted  to  retain  a 
mechanism  for  tracing  materials  and 
concluded  that  they  did  not  want  Part 
230  to  require  it.  The  task  force 
discussed  working  on  a  "recommended 
practices"  handbook  for  the  operatora, 
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not  related  to  this  rule,  and  including 
traceability  there. . 

Section  230.94.  Crossheads 

This  section,  as  proposed,  would 
retain  section  230.125  of  the  1978 
standards  without  substantive  change, 
but  would  rewrite  it  for  clarity. 

Section  230.95.  Guides 

This  section,  as  proposed,  would 
retain  section  230.126  of  the  1978 
standards  without  substantive  change. 

Section  230.96.  Main.  Side,  and  Valve 
Motion  Rods 

Subsection  (a)  of  this  section,  as 
proposed,  would  retain  subsection  (a)  of 
section  230.128  of  the  1978  standards 
without  substantive  change,  but  would 
rewrite  it  for  clarity. 

Subsection  (b)  of  this  section,  as 
proposed,  would  change  section 
230.128  of  the  1978  standards  by 
expressly  allowing  welding  of  main, 
side  and  valve  motion  rods  subject  to 
ERA  approval  of  requests  to  do  so.  The 
task  force  debated  how  to  control  the 
welding  methodology  and  concluded 
that  requiring  the  welding  in  accordance 
with  an  accepted  national  standard  was 
the  easiest  and  most  thorough  way  to  do 
so.  The  task  force  concluded  that  this 
section  should  be  harmonized  with 
section  230.33  of  these  proposed 
standards.  See  the  analysis  of  welding 
concerns  in  that  section,  which  is 
identical  to  the  task  force's  discussion  of 
this  subsection. 

Subsection  (c)  of  this  section,  as 
proposed,  would  retain  subsection  (c)  of 
section  230.128  of  the  1978  standards  in 
its  entirety  and,  for  clarity,  would  add 
a  sentence  to  address  floating  bushings. 

Subsection  (d)  of  this  section,  as 
proposed,  would  retain  subsection  (d)  of 
section  230.128  of  the  1978  standards 
without  change. 

Subsection  (e)  of  this  section,  as 
proposed,  would  retain  subsection  (e)  of 
section  230.128  of  the  1978  standards 
but  would  very  narrowly  revmte  it  for 
clarity. 

Subsection  (f)  of  this  section,  as 
proposed,  would  retain  subsection  (f)  of 
section  230.128  of  the  1978  standards 
without  change. 

Subsection  (g)  of  this  section,  as 
proposed,  would  retain  subsection  (g)  of 
section  230.128  of  the  1978  standards 
vnthout  change. 

This  section,  as  proposed,  would  not 
retain  subsections  (h)  and  (I)  of  section 
230.128  of  the  1978  standards,  to  reflect 
the  removal  throughout  this  proposed 
rule  of  distinctions  between  road  and 
yard  service.  As  discussed  previously, 
the  justification  for  treating  these  types 
of  service  differently  no  longer  exists. 


Section  230.97.  Crank  Pins 

Subsection  (a)  of  this  section,  as 
proposed,  would  change  section 
230.136  of  the  1978  standards  by 
eliminating  the  stamping  requirement, 
consistent  with  section  230.92  of  this 
proposal.  The  task  force  felt  very 
strongly  that  it  is  imnecessary  to  know, 
and  to  have  stamped  on  the  pin,  the 
application  date. 

This  subsection  also  would  expand 
the  prohibition  for  shimming  or  prick 
punching  to  include  "securing  the  fit  of 
a  loose  crank  pin  by  shimming,  prick 
punching,  or  welding." 

Subsection  (b)  of  this  section,  as 
proposed,  would  retain  the  subsection 
(b)  of  section  230.136  of  the  1978 
standards  but  would  change  the  word 
"bolts"  to  "fasteners."  This  change  is 
non-substantive  and  reflects  the 
acceptable  use  of  other  mechanisms  as 
fasteners. 

Running  Gear 

Section  230.98.  Driving,  Trailing,  And 
Engine  Truck  Axles 

This  section,  as  proposed,  would 
retain  section  230.133  of  the  1978 
standards  with  minor  substantive 
change  and  would  rewrite  and 
reorganize  it  for  clarity.  As  proposed, 
this  section  would  relax  the  wear 
allowance  on  secondary  driving  axles. 
The  task  force  decided  to  make  this 
change  to  harmonize  the  regulation  with 
their  operational  experience. 

Section  230.99.  Tender  Truck  Axles 

This  section,  as  proposed,  would 
retain  section  230.134  of  the  1978 
standards  without  substantive  change. 

Section  230.100.  Defects  in  Tender 
Truck  Axles  and  Journals 

This  section,  as  proposed,  would 
retain  section  230.135  of  the  1978 
standards  without  substantive  change. 

Section  230.101.  Steam  Locomotive 
Driving  Journal  Boxes 

This  section,  as  proposed,  would 
retain  section  230.137  of  the  1978 

standards  without  substantive  change, 
but  would  reorganize  and  rewrite  it  for 
clarity. 

Section  230.102.  Tender  Plain  Bearing 
Journal  Boxes  (New) 

This  section,  as  proposed,  would 
impose  condemning  limits  for  plain 
bearing  journal  boxes,  consistent  with 
the  task  force's  recommendation  to  do 
so.  The  task  force  collaborated  and 
identified  issues  that  might  affect  the 
operational  integrity/function  of  the 
joumaL 


Section  230.103.  Tender  Roller  Bearing 
Journal  Boxes  (New) 

This  section,  as  proposed,  would 
impose  maintenance  requirements  for 
tender  roller  bearing  journal  boxes, 
consistent  with  the  task  force's 
recommendation  to  do  so.  The  task  force 
did  not  find  it  necessary  to  impose 
specific  condemning  limits  for  roller 
bearing  joiunal  boxes,  believing  that  the 
performance  standard  "safe  and 
suitable"  would  suffice. 

Section  230.104.  Driving  Box  Shoes  and 
Wedges 

This  section,  as  proposed,  would 
retain  section  230.138  of  the  1978 
standards  without  change. 

Section  230.105.  Lateral  Motion 

This  section,  as  proposed,  would 
retain  section  230.140  of  the  1978 
standards  without  change. 

Trucks  and  Frames  and  Equalizing 
System 

Section  230.106.  Steam  Locomotive 
Frame 

This  section,  as  proposed,  would 
retain  section  230.139  of  the  1978 
standards  but  would  modify  it  by 
adding  a  section  which  would  allow 
locomotive  owners  and/or  operators  to 
continue  in  existence  locomotives  with 
broken  frames  that  are  properly  patched 
or  secured  in  a  way  to  restore  the 
rigidity  of  the  bame. 

Section  230.107.  Tender  Frame  and 
Body 

This  section,  as  proposed,  would 
retain  section  230.152  of  the  1978 
standards  and  would  add  a  section  that 
would  contain  condemning  limits  for  a 
tender  frame,  consistent  with  the  task 
force's  recommendation. 

Section  230.108.  Steam  Locomotive 
Leading  and  Trailing  Trucks 

This  section,  as  proposed,  would 
retain  section  230.143  of  the  1978 
standards  but  would  modify  it  to  require 
that  all  centering  devices  not  permit  lost 
motion  in  excess  of  V2  inch,  consistent 
with  .the  task,  force's  recommendation. 

Section  230.109.  Tender  Truck 

This  section,  as  proposed,  would 
retain  section  230.155  of  the  1978 
standards  but  would  modify  it  to 
estabhsh  condemning  limits  for  springs 
and  to  include  truck  centering  devices. 

Section  230.110.  Pilots 

This  section,  as  proposed,  would 
retain  section  230.141  of  the  1978 
standards  without  change  but  would 
clarify  that  minimum  and  maximum 
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clearances  of  the  pilot  above  the  rail 
must  be  measured  on  tangent  level 
track. 

Section  230.111.  Spring  Rigging 

This  section,  as  proposed  would 
retain  section  230.142  of  the  1978 
standards  with  minor  modifications. 
This  section  would  change  the  1978 
standards  to  allow  the  adjusting  of  load 
weights  by  shifting  weights  from  one 
pair  of  wheels  to  another,  and  to  allow 
broken  springs  within  the  condemning 
limits  for  spring  rigging  to  be  repaired 
by  clipping,  provided  the  clips  can  be 
secured  so  as  to  stay  in  place. 

Wheels  and  Tires 

Sectopm  230.112.  Wheels  and  Tires 

This  section,  as  proposed,  would 
combine  the  1978  standards  of  Sections 
230.144,  230.150,  and  230.151  . 
Subsections  (a),  (b)  and  (c)  reflect 
section  230.144  with  a  few 
modifications.  Subsection  (a),  as. 
proposed,  would  change  "pressed"  to 
"motmted."  This  change  was 
recommended  to  acknowledge  the 
process  of  shrinking  wheels  onto  the 
axle,  which  is  not  acknowledged  by  the 
use  of  the  word  '  'pressed. ' '  Next, 
subsection  (b),  as  proposed,  would  add 
a  sentence  to  address  gage  for  track  that 
is  less  than  standard  gage.  The  figures 
used  were  derived  bom  back  to  back 
measurement.  The  task  force  spent  a  fair 
amount  of  time  debating  the  inclusion 
of  standards  for  "wide-flange"  wheels, 
but  concluded  that  they  would  wait  to 
see  if  the  industry  became  more 
saturated  with  "wide-flange"  wheels 
before  addressing  it.  This  proposal 
reflects  that  recommendation.  Finally, 
subsection  (c)  would  retain  subsection 
(c)  of  section  230.144  of  the  1978 
standards  without  change. 

Subsections  (d)  and  (e)  new  and  are 
derived  from  sections  230.150  and 
230.151  of  the  1978  standards. 
Subsection  (d)  would  retain  section 
230.151  of  the  1978  standards  without 
substantive  change  but  would  rewrite  it 
for  clarity.  Subsection  (e)  would 
combine  the  standards  embodied  in 
section  230.150(d)  and  (e)  of  the  1978 
standards  but  would  rewrite  them  for 
clarity. 

Section  230.113.  Wheels  and  Tire 
Defects 

This  section,  as  proposed,  would 
combine  sections  230.145,  230.146,  and 
230.149  of  the  1978  standards  but 
would  rewrite  them  to  make  the 
standards  more  specific,  to  eliminate 
redundancies,  and  for  clarity. 


Section  230.114.  Wheel  Centers 

This  section,  as  proposed,  would 
combine  sections  230.147  and  230.148 
of  the  1978  standards  but  would  rewrite 
them  to  make  the  standards  more 
specific  and  to  address  welding  on 
wheel  centers.  The  task  force 
recommended  that  welding  on  wheel 
centers  be  allowed  in  accordance  with 
section  229.75(m)  of  the  1978  standards. 
This  proposal  reflects  that 
recommendation. 

Steam  Locomotive  Tanks 

Section  230.115.  Feed  Water  Tanks 

This  section,  as  proposed,  would 
retain  section  230.153  of  the  1978 
standards,  largely  without  change,  but 
would  rewrite  it  for  clarity.  Subsection 
(a)  of  this  section  would  diange  section 
230.153  of  the  1978  rule  by  requiring 
that  all  locomotives,  regardless  of  the 
date  of  their  manufacture  or  method  of 
use,  be  equipped  with  a  water  level 
measurement  device  capable  of  being 
read  from  the  cab  or  tender  deck  of  the 
locomotive.  The  task  force  felt  that  this 
was  capable  of  being  accomplished  very 
cheaply  and  eliminated  the  need  for 
locomotive  operators  to  climb  atop  the 
tender  tfmk  to  check  the  water  levels.  In 
addition,  this  section  would  extend  the 
inspection  time  period  for  inspecting 
feed  water  tanks  from  once  each  month 
to  once  each  92-service  days,  consistent 
with  the  comprehensive  changes  to  the 
inspection  scheme  contemplated  by  this 
part. 

Section  230.116.  Oil  Tanks 

This  section,  as  proposed,  would 
retain  section  230.154  of  the  1978 
standards  without  substantive  change, 
but  would  rewrite  it  for  clarity. 

Appendices 

FRA  proposes  to  include  at  least  five 
appendices  to  this  rule.  A  brief 
description  for  each  is  provided  below. 

Appendix  A — FRA's  Exercise  of 
Jurisdiction  Over  Tourist  and  Historic 
Railroads. 

FRA  proposes  to  include  a  statement 
of  the  agency's  long  standing  policy 
concerning  the  exercise  of  its  broad 
authority  to  regulate  railroads.  The 
policy  statement  is  being  included  to 
help  clarify  the  extent  to  which  it 
ciirrently  exercises  its  jurisdiction. 

Appendix  B — Inspection  Requirements 

FRA  proposes  to  provide  in  this 
appendix  a  simple  reference  guide  for 
those  who  would  be  conducting  the 
inspections  required  under  these 
regulations.  It  is  not  intended  to  modify 


the  specific  requirements  contained  in 
any  particular  section. 

Appendix  C — FRA  Inspection  Forms 

This  appendix  contains  examples  of 
the  six  forms  being  proposed  by  FRA  for 
recording  compliance  with  the 
inspection  and  repair  activities 
contained  in  various  sections  of  the 
proposed  rule.  Use  of  these  forms  would 
be  mandatory  since,  FRA  does  not 
contemplate  individual  operators  as 
being  given  the  fieedom  to  create  their 
own  forms  for  recording  this  data.  FRA 
will  make  a  concentrated  effort  to  make 
access  to  these  forms  readily  available 
assuming  that  use  of  these  forms 
becomes  mandatory. 

Appendix  D — Drawings  and  Diagrams 
[Reserved] 

In  the  final  rule,  this  appendix  would 
contain  a  series  of  drawings  and 
diagrams  that  would  be  cross  referenced 
to  various  sections  of  the  rule.  Each 
drawing  or  diagram  visually 
demonstrates  how  the  rule  language 
should  be  applied.  For  example,  it 
would  depict  how  to  apply  an 
instrument  in  order  to  correctly  take 
measurements  of  objects  such  as  wheels 
to  determine  the  size  of  flanges,  flat 
spots,  and  broken  rims  for  compliance 
purposes. 

Appendix  E — Schedule  of  Qvil 
Penalties  [Reserved] 

In  the  final  rule,  this  appendix  would 
contain  a  penalty  schedtile  similar  to 
those  that  FRA  has  issued  for  its  other 
regulations.  Although  such  FRA  penalty 
schedules  are  statements  of  poUcy  and 
the  obligation  to  provide  notice  and 
opportimity  to  comment  prior  to  their 
issuance  is  not  required  uinder  law.  FRA 
would  welcome  comments  from 
interested  parties  expressing  their  views 
on  what  penalties  might  be  appropriate. 
FRA  suggests  that  those  interested  in 
commenting  on  this  issue  examine 
FRA's  current  policy  statement 
concerning  the  manner  in  which  the 
agency  enforces  the  rail  safety  laws, 
lliis  policy  statement  is  contained  in 
Appendix  A  to  49  CFR  Part  209, 

Regulatory  Impact 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  has  been  evaluated  in 
-accordance  with  existing  policies  and 
procedures,  and  determined  to  be  non- 
significant under  both  Executive  Order 
12866  and  DOT  policies  and  procedures 
(44  FR 11034;  February  26. 1979).  FRA 
has  prepared  and  placed  in  the  docket 
a  Regulatory  Impact  Analysis  (RIA) 
addressing  the  economic  impact  of  this 
rule.  Document  inspection  and  copying 
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facilities  are  available  at  1120  Vennont 
Avenue,  N.W.,  7th  Floor,  Washington, 
D.C.  Photocopies  may  also  be  obtained 
by  submitting  a  written  request  to  the 
ERA  Docket  Clerk  at  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 

As  part  of  the  regulatory  impact 
analysis,  FRA  has  assessed  quantitative 
measurements  of  costs  and  benefits 
expected  from  the  adoption  of  the  final 
rule.  For  a  twenty  year  period  the  Net 
Present  Value  (NPV)  of  the  potential 
societal  benefits  is  $11,548,440,  and  the  ' 
NPV  of  the  estimated  quantified  costs  is 
$1,605,679.  A  majority  of  the  costs 
would  be  caused  by  the  transition  from 
the  current  rule  to  the  proposed  rule.  A 
majority  of  the  savings  would  occiu 
fit)m  the  changes  in  the  inspection 
frequencies  that  occiu*  once  an  operator 
is  operating  under  the  proposed  rule's 
requirements. 

FRA  anticipates  that  this  rule  will  not 
only  reduce  the  federaUy  mandated 
burden  for  the  average  steam  locomotive 
owner/operator,  but  also  reduce  the  risk 
involved  in  their  operations.  The  NPV 
of  the  net  benefits  is  $9.9  million. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  proposed  and  final  rules  to  assess 
their  impact  on  small  entities.  FRA  has 
prepared  and  placed  in  the  docket  an 
Initial  Regulatory  Flexibility 
Assessment  (IRFA)  which  assesses  the 
small  entity  impact.  Document 
inspection  and  copying  facilities  are 
available  at  1120  Vermont  Avenue,  7th 
Floor,  Washington,  D.C.  Photocopies 
may  also  be  obtained  by  submitting  a 
written  request  to  the  FRA  Docket  Clerk 
at  Office  of  Chief  Coimsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 

FRA  has  recently  published  an 
interim  policy  which  formally 
establishes  "small  entities"  as  being 
railroads  which  meet  the  line  haulage 
revenue  requirements  of  a  Class  m 
railroad.  For  other  entities,  the  same 
dollar  limit  on  revenues  is  established 
to  determine  whether  a  railroad  shipper 
or  contractor  is  a  small  entity.  FRA  is 
proposing  to  use  this  alternative 
definition  of  "small  entity"  for  this 
rulemaking.  Since  this  is  still 
considered  to  be  an  alternative 
definition,  FRA  is  using  this  definition 
in  consultation  with  the  Office  of 


Advocacy,  SBA,  and  therefore  requests 
public  conmients  on  its  use. 

The  IRFA  concludes  that  this 
proposed  rule  would  have  an  economic 
impact  on  a  sizable  number  of  small 
entities.  However,  FRA  certifies  that  this 
proposed  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  significance  of  the  impact  on  the 
potentially  affected  small  entities  varies 
according  to  the  current  level  of 
maintenance  and  inspection  that  a 
steam  locomotive  receives.  Thus,  an 
owner  and/or  operator  of  a  steam 
locomotive  which  has  only  been 
marginally  maintained  could  be 
significantly  impacted  by  this  proposed 
rule.  In  order  to  determine  the 
significance  of  the  economic  impact 
FRA  requests  comments  to  the  docket 
that  will  provide  additional  data  on  the 
economic  impact  caused  by  this 
proposed  rule.  The  FRA  will  consider 
the  comments  and  data  it  receives— or 
lack  of  comments  and  data — ^in  making 
a  final  decision  on  the  significance  of 
the  economic  impact. 

For  this  proposed  rulemaking  there 
are  potentially  150  steam  locomotives 
that  fall  under  the  FRA's  jurisdiction 
which  coiUd  be  affected.  These 
locomotives  are  owned  by  82  operators. 
FRA  estimates  that  the  somewhere 
between  85  and  95  percent  of  these 
operators  are  small  entities.  These 
operators  primarily  use  their  steam 
locomotives  in  a  tourist,  historic, 
excursion,  or  museiun  railway 
operations.  Since  this  proposed 
regulation  is  primarily  being  imposed 
on  small  entities,  readers  interested  in 
further  details  about  the  impacts  on 
these  entities  should  review  the  NPRM's 
Regulatory  Impact  Analysis  (RIA). 

The  impacts  that  this  proposed 
regulation  will  have  on  the  affected 
steam  locomotive  operators  will  vary  for 
the  82  different  operators.  The  impact 
will  be  inversely  proportional  to  the 
level  of  inspection,  maintenance  and 
repair  that  each  steam  locomotive  is 
currently  given.  Thus,  steam 
locomotives  that  have  been  inspected, 
maintained  and  repaired  properly 
should  be  impacted  less  than  ones  that 
have  not.  FRA  estimates  that  the  Net 
Present  Value  (NPV)  of  the  average  cost 
of  this  rule,  per  steam  locomotive,  is 
approximately  $10,000  over  twenty 
years.  One  of  the  more  significant 
economic  impacts  that  will  affect  all 
steam  locomotives  is  the  cost  for 


transitioning  from  the  current  rule  to  the 
proposed.  A  proposed  change  that  could 
impact  a  small  quantity  of  steam 
locomotives  each  year  is  the  proposed 
change  involving  replacing  broken 
staybolts.  Proposed  new  equipment 
requirements,  such  as  a  second  water 
glass,  total  less  than  $50,000  for  all 
affected  steam  locomotives  over  the 
twenty-year  period. 

Since  this  proposed  regulation 
impacts  primarily  small  entities,  most  of 
the  provisions  in  it  were  formed  with 
the  recognition  that  small  operations 
would  have  to  be  burdened  with  its 
implementation  and  cost.  In  other 
words,  all  provisions  of  this  proposed 
rule  considered  the  potential  impact  to 
small  entities  when  consensus  was 
being  formed  on  the  rule-text.  Because 
of  this  consideration,  all  requirements 
for  specific  equipment  (i.e.,  cab  lights, 
water  glass  etc  .  .  .)  allow  for  the 
operators  to  have  one  year  from  the 
effective  date  of  the  final  rule  to 
implement  these  sections. 

The  largest  impact  and  the  greatest 
savings  occur  when  a  steam  locomotive 
transitions  from  the  current  nde  to  the 
proposed.  The  proposed 
implementation  for  this  is  therefore 
gradually  phased  in.  This  proposal 
would  allow  steam  locomotive  owners 
and  operators  the  flexibility  necessary  to 
bring  their  operations  into  compliance. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

Piusuant  to  Section  312  of  the  Smfdl 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996  (P.L.  104-121). 
FRA  will  issue  a  Small  Entity 
Compliance  Guide  to  siunmarize  the 
requirements  of  this  rule.  The  Gmde 
will  be  made  available  to  all  affected 
small  entities  to  assist  them  in 
understanding  the  actions  necessary  to 
comply  with  the  rule.  The  Guide  will  in 
no  way  alter  the  requirements  of  the 
rule,  but  will  be  a  tool  to  assist  small 
entities  in  the  day-to-day  application  of 
those  requirements. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.  The  sections  that 
contain  the  new  information  collection 
requirements  and  the  estimated  time  to 
fulfill  each  requirement  are  as  follows: 
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CFR  section 


Respondent  universe 


Total  annual 
responses 


Average  time  per 
response 


Total  annual 
txjrden 
hours 


Total  annual 
burden  coat 


230.3— Implementation: 

— Interim  Flue  Extensions 

—Petitions  for  Spectai  Consider- 
atioa 

—Agency  SDence  

230.12— CondWons  for  Movement  of 
Non-Complying  Steam  Locomotives. 
230.13— Inspection  Reports: 

^-Reoordkoeping 

230.14—31  Service  Day  Inspection 

— FRA  Notification  

230.15—^  Day  Service  Inspection 

230.16— Annual  Inspection 

— FRA  Notification  

230.  17—1472  Service  Day  Inspection 
(Fonn  No.  4). 

— RecordKeeping  (Fonn  No.  3)  

230.18— Service  Day  Report  (R>rm  No. 
5): 

—Recordkeeping 

23a  10    Posting  of  Copy: 

230.20— Alleralion  Reports  For  Steam 
Locomotive  Boiers  (Form  No.  19). 

230.21— Steam    Locomotive    Number 
Change. 

230.33— Welded    Repairs   and   Alter- 
aoons. 
—Wastage  and  Fhish  Patches 

230.34— Riveted   Repairs   and   Altar- 

-** 

BOOnBa 

230.41— Flexble  Staybolts  with  C^»: 

^Recordkeeping 

230.46-8adge  Plates: 

'—Recordkeeping 

230.47— Boiler  Number 

— Recordkeeping 

230.75— Stendlng  Dates  of  Tests  and 
Cleaning: 

flecoidkoopii  ig 

230.96-lylain.  Side,  and  Valve  Rods  .. 
230.96— Driving,  Traiing,  and  Engine 
Tnck  Axles: 

Journal  Diameter  Stamped 

230.1 16-01  T«*8 


82  owners/operators  . 
82  owners/operators  . 

82  owners/operators  . 
82  owners/operators  . 

82  owners/operators  . 
82  owners/ operators 
82  owners/operators  . 
82  owners/operators  . 
82  owners/operators  . 
82  owners/operators  . 
82  owners/operators  . 

82  owners/operators  . 

82  owners/operators  . 

82  owners/operators  . 
82  owners/operators  .. 

82  owners/operators  .. 

82  owners/operators  .. 

82  owners/operators  ., 
82  owners/operators  .. 

82  owners/operators  .. 
82  owners/operators  .. 
82  owners/operators  .. 

82  owners/operators  .. 
82  owners/operators  .. 

82  owner/operators  .... 
82  owners/operators  .. 


30  letters  ... 
30  petitions 


1  notification 
10  tags 


3,650  forms 

100  reports 

nouncaiions  .... 

100  reports 

100  refx)rt8 

100  nolificattons 
15  forms 


150  reports 


300  forms 
5  reports  .. 


5  documents 
5  letters 


12  letters  .... 
37  requests 


10  entries 
1  report .... 
1  report .... 


30  minutes 
1  hour  


1  hour  

6  minutes 


20  minutes 
5  minutes  .. 
20  minutes 
3d  minutes 
5  minutes  .. 
30  minutes 


15  reports 15  minutes 


54  tests 
1 


1  stamp  .. 
150  signs 


15  minutes 


1  minuto 
1  hour .... 


2  minules.  . 
50  minutes 


10 

5  minutes 


1  minuto  .... 
30  minules 
15  minutes 


1  minuto  .... 
10  minutes 


15  minutes 
1  minute  .... 


15 
30 

1 
1 


122  hours 
33 
.17 
33 
60 
8 
8 


5 
5hours 

17 

1 

1 
3 

.17 
.50 
.25 


1 

.17  hour 


.25 
3 


$450 
1.020 

30 
30 


3,660 

990 

5 

990 

1.500 
240 
240 

120 


1,140 

150 
150 

5 

30 

60 
90 

5 
15 

8 


30 
5 


8 
90 


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  the  FRA  soUdts 
comments  concerning:  whether  these 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  function  of  FRA,  including  whether 
the  information  has  practical  utility;  the 
accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  For 


informaticm  or  a  copy  of  the  paperwork 
package  submitted  to  OMB  contact 
Robert  Brogan  at  202-493-6292. 

Organizations  and  individiials 
desiring  to  submit  conmients  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Federal  Railroad 
Administration,  Office  of  Information 
and  Regulatory  Affairs,  Washington, 
D.C.  20503,  and  should  also  send  a  copy 
of  their  comments  to  Robert  Brogan, 
Federal  Railroad  Administration,  RRS- 
21,  Mail  Stop  25, 400  7th  Street,  S.W., 
Washington.  D.C.  20590. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  fiiud  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 


to  OMB  is  best  assured  of  having  its  full 
efEsct  if  OMB  receives  it  within  30  days 
of  publication.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

FRA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  FRA  intends  to  obtain 
current  OMB  control  numbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action  prior  to  the  effective 
date  of  a  final  rule.  The  valid  OMB 
control  number  for  this  information 
collection  is  2130-0505. 

E.  Federalism  Implications 

This  final  rule  will  not  have  a 
substantial  effect  on  the  states,  on  the 
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relationship  between  the  national 
government  and  the  states,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  assessment 
is  not  warranted. 

F.  Compliance  With  the  Unfunded 
Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  each 
federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  Regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Section  201.  Section  202  of  the 
Act  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  govenunents,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  and  before  promulgating 
any  final  rule  for  which  a  general  notice 
of  proposed  rulemaking  was  published, 
the  agency  shall  prepare  a  written 
statement  *  *  *  detailing  the  effect  on 
State,  local  and  tribal  governments  and 
the  private  sector."  The  final  rule  issued 
today  will  not  result  in  the  expenditure, 
in  the  aggregate,  of  $100,000,000  or 
more  in  any  one  year,  and  thus 
preparation  of  a  statement  is  not 
required. 

G.  Request  for  Public  Comments 

In  accordance  with  Executive  Order 
12866,  FRA  is  allowing  60  days  for 
comments.  FRA  believes  that  a  60  day 
comment  period  is  appropriate  to  allow 
parties  with  interests  not  represented  on 
the  Tourist  and  Historic  Working  Group 
of  the  Railroad  Safety  Advisory 
Committee  to  comment  on  this 
proposed  rule.  As  noted  earlier,  FRA 
has  not  scheduled  a  public  hearing  and 
will  not  do  so  imless  requested  to  do  in 
writing.  FRA  solicits  written  comments 
on  all  aspects  of  this  proposed  rule  and 
FRA  may  make  changes  to  the  final  rule 
based  on  comments  received  in 
response  to  this  notice. 

In  the  very  near  futiue,  FRA's  docket 
system  will  be  integrated  with  the 
centralized  DOT  dmJcet  facility  which 
will  enable  the  public  to  view  all 
documents  in  a  public  docket  through 
the  Internet.  At  that  time,  all  comments 
received  in  this  proceeding  will  be 
transferred  to  the  central  docket  facility 
and  all  subsequent  documents  relating 


to  this  proceeding  will  be  filed  directly 
in,  and  be  available  for  inspection 
through,  the  centralized  docket  system. 
A  notice  of  the  docket  system  change 
vnth  complete  filing  and  inspection 
information  will  be  published  in  the 
Federal  Register  at  the  appropriate  time. 

List  of  Sub)ect8  in  49  CFR  Part  230 

Steam  locomotives.  Railroad  safety. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

The  Proposed  Rule 

For  the  reasons  set  out  above,  FRA 
proposes  revising  Part  230  of  Title  49  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  230— STEAM  LOCOMOTIVE 
INSPECTION  AND  MAINTENANCE 
STANDARDS 

SubfMrt  A— General 

230. 1  Purpose  and  scope. 

230.2  Applicability. 

230.3  Implementation. 

230.4  Prohibited  acts. 

230.5  Penalties. 

230.6  Preemptive  effect 

230.7  Waivers. 

230.8  Responsibility  for  compliance. 

230.9  Definitions. 

230.10  Infonnation  collection. 

General  Inspection  Requirements 

230.11  Repair  of  non-complying  conditions. 

230.12  Movement  of  non-complying 
locomotives. 

230.13  Daily  inspection. 

230.14  Thirty-one  (31)  service  day 
inspection. 

230.15  Ninety-two  (92)  service  day 
inspection. 

230.16  Aimual  inspection. 

230.17  One  thousand  four  hundred  seventy- 
tvm  (1472)  service  day  inspection. 

Rscordkeaping  Requirements 

230.18  Service  days. 

230.19  Posting  of  FRA  Form  No.  1  and  FRA 
Form  No.  3. 

230. 20  Alteration  and  repair  report  for 
steam  locomotive  boilers. 

230.21  Steam  locomotive  number  change. 

230.22  Accident  reports. 

Subpart  B— Boilers  and  Appurtenances 

230.23  Responsibility  for  general 
construction  and  safe  working  pressure. 

Allowable  Stress 

230.24  Maximum  allowable  stress. 

230.25  Maximum  allowable  stress  on  stays 
and  braces. 

Strength  of  Materials 

230.26  Tensile  strength  of  shell  plates. 

230.27  Maximum  shearing  strength  of 
rivets. 

230.28  Higher  shearing  strength  of  rivets. 


Iiiipectton  and  Repair 

230.29  Inspection  and  repair. 

230.30  Lap-joint  seam  boilers. 

230.31  Flues  to  be  removed. 

230.32  Time  and  method  of  inspection. 

230.33  Welded  repairs  and  alterations. 

230. 34  Riveted  repairs  and  alterations. 

Prassure  Testing  of  Boilers 

230.35  Pressure  testing. 

230.36  Hydrostatic  testing  of  boilers. 

230.37  Steam  test  following  repairs  or 
alterations. 


Staybolts 

230.38 

Telltale  holes. 

230.39 

Broken  staybolts. 

230.40 

Time  and  method  ofstaybolt  testing. 

230.41 

Flexible  staybolts  with  caps. 

Slaam  Gauges 

230.42 

Location  of  gauges. 

230.43 

Gauge  siphon. 

230.44 

Time  of  testing. 

230.45 

Meihod  of  testing. 

230.46 

Badge  plates. 

23a47 

Boiler  number. 

Safety  Relief  Valves 

230.48  Number  and  capacity. 

230.49  Setting  of  safety  relief  valves. 

230.50  Time  of  testing. 

Water  GisaBei  and  Gauge  Cocks 

230.51  Number  and  location. 

230.52  Water  glass  valves. 

230.53  Time  of  cleaning. 

230.54  Testing  and  maintenance. 

230.55  Tubular  type  water  and  lubricator 
glasses  and  shields. 

230.56  Water  glass  lamps. 

inlectors.  Feedwatw^  Pumps,  and  Flue  Plugs 

230.57  Injectors  and  feedwater  pumps. 

230.58  Flue  plugs. 

FuslUs  Plugs 

230.59  Fusible  plugf. 
Washing  Boiers 

230.60  Time  of  washing. 

230.61  Arch  tubes,  tmter  bar  tubes, 
circulators  and  thermic  siphons. 


230.62  Dry  pipe. 

230.63  Smoke  box,  steam  pipes  and 
pressure  parts. 

SisamLaaics 

230.64  Leaks  under  lagging. 

230.65  Steam  blocking  view  of  engine  crew. 

Sut)partC   Sisam Locomoth>es and 


230.66  Design,  construction,  and 
maintenance. 

230.67  Responsibility  for  inspection  and 
repairs. 

Speed  Indicators 

230.68  Speed  indicators. 

Aah  Pane 

230.69  Ash  pans. 
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Bnk*  and  Signal  Equipmant 

230.70  Safe  condition. 

230.71  Orifice  testing  of  compressors. 

230.72  Testing  main  reservoirs. 

230.73  Airgauges. 

230.74  Time  of  cleaning. 

230.75  Stenciling  dates  of  tests  and 
cleaning. 

230.76  Piston  travel. 

230. 77  Foundation  brake  gear. 

230.78  Leakage. 

230.79  Train  signal  system. 

Caba,  warning  Signaia,  Sandara  and  Ughta 

230.80  Cabs. 

230.81  Cab  aprons. 

230.82  Fire  doors  and  mechanical  stokers. 

230.83  Cylinder  cocks. 

230.84  Sanders. 

230.85  Audible  WDmirtg  device. 

230.86  Required  illumination. 

230.87  Cab  lights. 

ThrotOaa  and  Ravaraing  Qaar 

230.88  Throttles. 

230.89  Reverse  gear. 

Diaw  Qaar  and  Draft  Syatama 

230.90  Draw  gear  between  locomotive  and 
tender. 

230.91  Chafing  irons. 

230.92  Draw  gear  and  draft  systems. 


Driving  ( 

230.93  Pistons  and  piston  rods. 

230.94  Crossheads. 

230.95  Guides. 

230.96  Main,  side  and  valve  motion  rods. 

230.97  Crank  pins. 


Running) 

230.98  Driving,  trailing,  and  engine  truck 
axles. 

230.99  Tender  truck  axles. 

230.100  Defects  in  tender  truck  axles  and 
journals. 

230.101  Steam  locomotive  driving  journal 
boxes. 

230.102  Tender  plain  bearing  journal 
boxes. 

230.103  Tender  roller  bearing  journal 
boxes. 

230. 104  Driving  box  shoes  and  wedges. 


ing 
fral 


230.105  Lateral  motion. 
Tnidia  and  Framaa  and  Equalizing  SyaiNn 

230.106  Steam  locomotive  fnme. 

230.107  Tendw  frame  and  body. 

230.108  Steam  locomotive  leading  and 
trailing  trucks. 

230.109  Tender  trucks. 

230.110  Pilots. 

230.111  Spring  rigging. 

Wliaala  and  Uraa 

230.112  Wheels  and  tires. 

230. 1 1 3  M7iee7  and  tire  defects. 

230.114  Wheel  centers. 

SiMm  Locomotlva  Tanka 

230.115  Feed  water  tanks. 

230.116  Oil  tanks. 

Appendix  A  to  Part  230—FRA's  Exercise  of 
Jurisdiction  Over  Tourist  and  Historic 
Railroads. 

Appendix  B  to  Part  230— Inspection 
Requirements. 


Appendix  C  to  Part  230— FRA  Inspection 

Forms. 
Appendix  D  to  Part  230— Drawings  and 

Diagfams.  {Reserved] 
Appendix  E  to  Part  230— Schedule  of  Civil 

Penalties.  [Reserved] 
Authority:  49  U.S.C.  20103,  20701.  20702: 
49  CFR  1.49. 

Subpart  A— General. 

f  230.1    Purpoaa  and  scope. 

This  part  prescribes  minimum  Federal 
safety  standards  for  all  steam-propelled 
locomotives.  This  part  does  not  restrict 
a  railroad  from  adopting  and  enforcing 
additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part. 

S23a2    Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to  all 
railroads  that  operate  steam 
locomotives. 

(b)  This  part  does  not  apply  to: 

(1)  A  railroad  with  track  gage  of  less 
than  24  inches; 

(2)  A  railroad  that  operates 
exclusively  freight  trains  and  does  so 
only  on  track  inside  an  installation  that 
is  not  part  of  the  general  system  of 
transportation; 

(3)  Rapid  transit  operations  in  an 
iirban  area  that  are  not  connected  to  the 
general  system  of  transportation;  or 

(4)  A  railroad  that  operates  passenger 
trains  and  does  so  only  on  track  inside 
an  installation  that  is  insular,  i.e.,  its 
operations  are  limited  to  a  separate 
enclave  in  such  a  way  that  there  is  no 
reasonable  expectation  that  the  safety  of 
the  public — except  a  business  guest,  a 
licensee  of  the  railroad  or  an  affiliated 
entity,  or  a  trespasser — ^woiild  be 
affected  by  the  operation.  An  operation 
wrill  not  be  considered  insular  if  one  or 
more  of  the  following  exists  on  its  line: 

(i)  A  public  highway-rail  crossing  that 
isiniise; 

(ii)  An  at-grade  rail  crossing  that  is  in 
use; 

(iii)  A  bridge  over  a  public  road  or 
watera  used  for  commercial  navigation; 
or  (iv)  A  common  corridor  with  another 
railroad,  i.e.,  its  operations  are 
conducted  within  30  feet  of  those  of  any 
other  railroad. 

(c)  See  Appendix  A  of  this  part  for  a 
current  statement  of  the  Federal 
Railroad  Administration's  (FRA's) 
policy  on  its  exercise  of  jurisdiction. 

f  230.3    ImpiainantBUon. 

Except  as  provided  in  paragraphs  (a) 
through  (c)  of  this  section,  the 
locomotive  owner  and/or  operator  shall 
perform  a  1472  service  day  inspection 
that  meets  the  requirements  of  §  230.17 
when  the  locomotive's  flues  would  be 


required  to  be  removed  pursuant  to 
§  230.10,  of  the  regulations  in  effect 
prior  to  (the  effective  date  of  the  final 
rule].  (See  49  CFR  Parts  200-299, 
revised  October  1, 1978).  At  the  time  the 
locomotive  owner  and/or  operator 
completes  this  inspection,  it  must  begin 
to  comply  with  the  rest  of  the  provisions 
of  this  part.  Up  until  such  time,  and 
except  as  provided  in  paragraphs  (a) 
through  (c)  of  this  section,  compliance 
with  the  regulations  in  effect  prior  to 
[the  effective  date  of  the  final  rule]  (See 
49  CFR  Parts  200-299,  revised  (October 
1, 1978)  will  constitute  full  compliance 
with  this  part.  Any  interested  person 
may  obtain  the  October  1, 1978  revision 
of  49  CFR  Parts  200-999  by  contacting 
the  Federal  Railroad  Administration, 
Office  of  Chief  Counsel,  400  7th  Street, 
S.W.,  Washington,  D.C.  20590. 

(a)  One  year  after  effective  date  of  the 
final  rule.  The  following  sections  of  this 
part  must  be  complied  with  by  [one  year 
after  effective  date  of  the  final  rule]: 
§§230.7,  230.51,  230.57,  230.68,  230.70, 
230.85,  230.87,  230.115,  and  230.116. 

(b)  Interim  Flue  Removal  Extensions. 
FRA  will  continue  to  consider  requests 
for  flue  removal  extensions  under  the 
provisions  of  §  230.10  of  the  regulations 
in  effect  prior  to  [effiactive  date  of  the 
final  rule]  (See  49  CFR  Parts  200-299, 
revised  October  1, 1978)  imtil  [two  (2) 
yeara  after  the  effective  date  of  the  final 
rule]. 

(c)  Petition  for  Special  Consideration. 
The  locomotive  owner  or  operator  may 
petition  FRA  for  special  consideration 
of  this  part's  implementation  with 
respect  to  any  locomotive  that  has  either 
fully  or  partially  satisfied  the 
requirements  of  §  230.17  within  three 
(3)  years  prior  to  [the  publication  date 
of  the  final  rule],  provided  the 
locomotive  is  in  frill  compliance  with 

§  230. 1 7  by  the  time  the  petition  is 
actually  filed '. 

(1)  Petition  process.  Petitions  must  be 
filed  by  [one  year  after  effiactive  date  of 
the  final  rule]  and  must  be  accompanied 
by  all  relevant  documentation  to  be 
considered,  including  a  FRA  Form  4 
(see  Appendix  C  of  this  Part)  that  has 
been  calculated  in  accordance  with 
§  230.17,  and  all  records  that 
demonstrate  the  number  of  days  the 
locomotive  has  been  in  service.  Based 


■  Note:  As  an  example,  where  the  locomotive  has 
received  a  proper  boiler  inspection  within  3  years 
prior  to  the  publication  data  of  this  rule,  but  has 
not  had  its  Form  4  updated,  the  locomotive  owner 
or  operator  may  update  and  verify  the  Form  4  for 
that  locomotive,  and  submit  a  timely  petition  that 
requests  retroactive  credit  for  the  boiler  inspection 
that  was  conducted  writhin  the  past  three  years 
pursuant  to  §S  230.10  and  230.11  of  the  regulations 
in  efiisct  prior  to  [efiisctive  date  of  the  final  rule]. 
(See  49  CFR  Parts  200-299,  revised  October  1, 
1978). 
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upon  the  documentation  provided,  the 
agencry  will  calculate  the  number  of 
"service  days"  the  locomotive  has 
accrued  and  will  notify  the  petitioner  of 
the  number  of  service  days  that  remain 
in  the  locomotive's  1472  service  day 
cycle.  Petitions  should  be  sent  to  the 
agency  by  some  form  of  registered  mail 
to  ensure  a  record  of  delivery.  The 
agency  will  investigate  these  petitions 
and  will  respond  to  these  petitions 
within  one  year  of  their  receipt  The 
agency  will  send  its  response  by  some 
form  of  registered  mail  to  ensure  that  a 
record  of  delivery  is  created,  hi  its 
response,  the  agency  may  grant  the 
petition  or  deny  it.  If  the  agency  grants 
the  petition,  the  entirety  of  the  revised 
requirements  will  become  effective 
upon  receipt  of  the  agency's  resp<mse. 
unless  the  agency's  response  indicates 
otherwise.  If  the  agency  denies  the 
petiticm.  the  rule  wiU  beccMne  effsctive 
as  provided  in  the  first  paragraph  of  this 
section. 

(2)  Agency  silence.  Anyone  who  does 
not  receive  a  response  within  one  year 
of  the  date  they  filed  their  petition, 
whether  through  administrative  at 
postal  erm,  must  notify  ERA  that  the 
response  has  not  been  received.  The 
notification  should  be  provided  to  the 
agency  by  some  form  of  registered  mail 
to  ensure  a  record  of  delivery.  Upon 
receipt  of  this  notification,  FKA  will 
ensure  that  a  response  is  either  issued, 
or  re-issued,  as  soon  as  possible.  In  the 
interim,  however,  any  operator  who  is  at 
the  end  of  their  inspection  cycle  under 
the  rules  in  e%ct  prior  to  [effective  date 
of  final  rule]  (See  49  CFR  Parts  200-299, 
revised  October  1, 1978)  will  be  allowed 
to  remain  in  service  without  conducting 
the  required  inspection  under  %  230.17 
for  an  additional  six  months,  at  imtil 
they  receive  FRA's  decision,  whichever 
occurs  first. 

12304   ProhMliiactB. 

Chapter  207  of  Title  49  of  the  United 
States  Code  mdces  it  unlawful  for  any 
railroad  to  use  or  permit  to  be  used  on 
its  line  any  steam  locomotive  or  tender 
unless  the  entire  steam  locomotive  or 
tender  and  its  parts  and 
am>urtenances — 

(a)  Are  in  proper  condition  and  safe 
to  operate  in  the  service  to  whidi  they 
are  put,  without  unnecessary  danger  of 
perscmal  injury;  and 

(b)  Have  ooea  inspected  and  tested  as 
reqidred  by  this  part. 
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(a)  Any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  sudi  reqiiirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $11,000  per 


violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and,  where  a  grossly 
negUgent  violation*or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  See  Appendix  E  to  this 
part  for  a  statement  of  agency  dvil 
penalty  policy. 

(b)  Any  person  who  knowingly  and 
willfully  falsifies  a  record  or  report 
required  by  this  part  may  be  subjiect  to 
criminal  penalties  under  49  U.S.C. 
21311. 

§230.6    Pfeenptlve  effecL 

Under  49  U.S.C.  20106,  issiumoe  of 
this  part  preempts  any  State  law, 
regulation,  or  order  covering  the  same 
subject  matter,  except  an  additional  or 
more  stringent  law,  regulation,  or  order 
that  is  necessary  to  eliminate  or  reduce 
an  essentially  local  safety  hazard;  is  not 
incompatible  with  a  law,  regiilation,  or 
order  of  the  United  States  Government; 
and  does  not  unreasonably  burden 
interstate  commerce.  By  issuance  of  this 
part,  the  ERA  does  not  intend  to 
preempt  state  laws  authorizing  safety 
inspections,  by  state  officials  pursuant 
to  their  own  boiler  safety  programs,  of 
steam  locomotive  boilers  over  which  the 
FRA  is  not  currently  exercising  its  safety 
jurisdiction. 

S23a7   Waivers. 

(a)  A  person  subject  to  a  requirement 
of  this  part  may  petition  the 
Administrator  for  a  waiver  of 
compliance  with  such  requirement.  The 
filing  of  such  a  petition  does  not  affect 
that  person's  responsibility  for 
compliance  with  that  requirement  while 
the  petiticm  is  being  considered.     . 

(bj  Each  petition  for  waiver  imder  this 
section  miist  be  filed  in  the  manner  and 
contain  the  information  required  by  part 
211  of  this  chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary.  Where 
a  Mraiver  is  granted,  the  Administrator 
pubUshes  a  notice  containing  the 
reasons  for  granting  the  waiver. 

(d)  All  waivers  of  every  form  and  type 
from  any  requirement  of  any  order  or 
regulation  implementing  the 
Locomotive  Boiler  Inspection  Act,  36 
Stat.  913,  as  amended,  49  U.S.C  20702, 
applicable  to  one  or  more  steam 
locomotives,  shall  lapse  on  [efiisctive 
date  of  final  rule]  unless  a  copy  of  the 


grant  of  waiver  is  filed  for  reassessment 
prior  to  that  date  with  the  Office  of 
Safety,  Federal  Railroad  AdministratitHi, 
400  Seventh  Street,  Washington,  D.C 
20590.  FRA  will  review  the  waiver  and 
notify  the  appUcant  whether  the  waiver 
has  been  continued. 

§230.8    ReeponaMNty  for  compNsnoe. 

(a)  The  locomotive  owner  and/or 
operator  is  directly  responsible  for 
ensuring  that  all  requirements  of  this 
part  are  satisfied,  and  is  the  entity 
primarily  responsible  for  compUance 
writh  this  part. 

(b)  Although  the  duties  imposed  by 
this  part  are  generally  stated  id  terms  of 
the  duties  of  a  railroad  or  a  steam 
locomotive  owner  and/or  operator,  any 
person,  including  a  contractor  for  a 
railroad,  who  performs  any  function 
covered  by  this  part  must  perfcMin  that 
function  in  accordance  with  this  part. 


§230l9 

As  used  in  this  part,  the  terms  Usted 
in  this  section  have  the  following 
definitions: 

Administrator.  The  Administrator  of 
the  Federal  Railroad  Administration  or 
the  Administrator's  delegate. 

Ahaation.  Any  change  to  the  boiler 
which  affects  its  pressure  retention 
capability.  Rating  changes  are 
considered  alterations. 

ANSI.  American  National  Standards 
Institute. 

API.  American  Petrolexmi  Institute. 

ASME.  American  Society  of 
Mechanical  Engineers. 

5oi7er  surfaces.  The  boiler  interitH-  is 
all  the  space  inside  a  boiler  occupied  by 
water  or  steam  imder  pressure,  and  all 
associated  surfeces  inside  that  space 
exposed  to  that  water  and  steam.  The 
boiler  exterior  is  the  opposite  surface  of 
all  components  directly  exposed  to  the 
boiler  interior.  This  includes  the  fire 
side  of  the  firebox  sheets. 

Break.  A  fracture  resiilting  in 
complete  separation  into  parts. 

Code  of  original  construction.  The 
manufacturer's  or  industry  code  in 
effect  %vhen  the  boiler  was  constructed. 
If  the  exact  code  is  not  known,  the 
closest  contemporary  code  may  be  used 
provided  it  does  not  pre-date  the 
construction  date  of  die  boiler. 

Chicle.  A  fiactiue  without  complete 
separatixm  into  parts,  except  that 
rai«Hng«  with  shrinkage  cracks  or  hot 
tears  ^t  do  not  significantly  diminish 
the  strength  of  the  member  are  not 
considered  to  be  cracked. 

FRA.  The  Fedfflal  Railroad 
Administration. 

Locomotive  operator.  Person  or  entity 
which  operates,  but  which  does  not 
necessarily  own,  one  or  more  steam 
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locomotives.  This  tenn  means,  for 
purposes  of  inspection  and  maintenance 
responsibility,  the  entity  responsible  for 
the  day-to-day  operation  of  the  steam 
locomotive,  or  their  delegate. 

Locomotive  owner.  Person  or  eptity 
which  owns,  but  which  does  not 
necessarily  operate,  one  or  more  steam 
locomotives.  For  purposes  of  inspection 
and  maintenance  responsibility,  this 
term  includes  their  delegate  as  well. 

MAWP.  Maximimi  allowable  working 
pressiue  as  specified  by  the  steam 
locomotive  specification  FRA  Form  No. 
4.  (See  appendix  C  of  this  part) 

NBIC.  National  Board  Inspection  Code 
published  by  the  National  Board  of 
Boiler  and  Pressure  Vessel  Inspectors. 

NDE.  Non-destructive  Examination. 

NFS.  Nominal  Pipe  Size. 

Person.  An  entity  of  any  tjrpe  covered 
under  1  U.S.C.  1,  including  but  not 
limited  to  the  following:  a  railroad;  a 
manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  any 
owner,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
cnnployee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor. 

Railroad.  Any  form  of  non-highway 
ground  transportation  that  runs  on  rails 
or  electromagnetic  guideways  and  any 
entity  providing  such  transportation, 
including  commuter  or  other  short-haul 
railroad  passenger  service  in  a 
metropolitan  or  suburban  area  and 
commuter  railroad  service  that  was 
operated  by  the  Consolidated  Rail 
Corporation  on  January  1, 1979;  and 
high  speed  ground  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads;  but  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 

Renewal.  Replacement  in  kind  with  a 
newly  manufactured  or  remanufactured 
(restored  to  original  tolerances) 
component.  Materials  shall  be  suitable 
for  the  service  intended. 

Repair.  Any  work  which  results  in  a 
restoration  in  kind. 

Serious  injury.  An  injury  that  results 
in  the  amputation  of  any  appendage,  the 
loss  of  si^t  in  an  eye,  the  fracture  of  a 
bone,  or  the  confinement  in  a  hospital 
for  a  period  of  more  than  24  consecutive 
hours. 

Service  day.  Any  calendar  day  that 
the  boiler  has  steam  pressure  above 
atmospheric  pressure  with  fire  in  the 
firebox.  In  the  case  of  a  fireless  steam 
locomotive,  any  calendar  day  that  the 


boiler  has  steam  pressure  above 
atmospheric  pressure. 

Stayed  portion  of  the  boiler.  That 
portion  of  the  boiler  designed  to  require 
support  to  retain  internal  pressure  by 
the  addition  of  strength  members,  such 
as  staybolts,  braces,  diagonal  stays, 
tubes,  etc. 

Steam  locomotive.  A  self-propelled 
unit  of  equipment  powered  by  steam 
that  is  either  designed  or  used  for 
moving  other  equipment.  This  includes 
a  self-propelled  unit  designed  or  used  to 
carry  freight  and/ or  passenger  traffic. 

Unstayed  Portion  of  the  Boiler.  That 
portion  of  the  boiler  designed  to  be  self- 
supported  in  retaining  internal  pressure 
without  additional  strength  members 
such  as  staybolts,  braces,  diagonal  stays, 
tubes,  etc. 

Wastage.  A  reduction  in  the  thickness 
of  a  mechanical  component,  such  as  a 
pipe  or  sheet. 

§230.10    Infonnation  collection. 

(a)  [Reserved] 

(b)  The  information  collection 
requirements  are  found  in  the  following 
sections:  230.3,  230.12  though  230.21, 
230.33,  230.34,  230.41,  230.46,  230.47. 
230.75,  230.96,  230.98,  ad  230.116. 

General  Inspefiion  Requirements 

%  230.1 1    Repair  of  non-complying 
conditions. 

The  steam  locomotive  owner  and/or 
operator  shall  repair  any  steam 
locomotive  that  fails  to  comply  with  the 
conditions  of  this  part,  and  shall 
approve  any  such  repairs  made,  before 
placing  the  locomotive  back  into 
service. 

§  230.12    Movement  of  non-complying 
steam  locomotives. 

(a)  General  limitations  on  movement. 
A  steam  locomotive  with  one  or  more 
non-complying  conditions  may  be 
moved  only  as  a  lite  steam  locomotive 
or  a  steam  locomotive  in  tow,  except  as 
provided  in  paragraph  (b)  of  this 
section.  Cars  essential  to  the  movement 
of  the  steam  locomotive  and  tender(s), 
including  tool  cars  and  a  bunk  car,  may 
accompany  lite  movements. 

(b)  Conditions  for  movement.  Prior  to 
movement,  the  steam  locomotive  owner 
and/or  operator  shall  determine  that  it 
is  safe  to  move  the  locomotive, 
determine  the  maximum  speed  and 
other  restrictions  necessary  for  safely 
conducting  the  movement,  and  notify  in 
writing  the  engineer  in  charge  of  the 
defective  steam  locomotive  and,  if 
towed,  the  engineer  in  charge  of  the 
tovring  locomotive  consist,  as  well  as  all 
other  crew  members  in  the  cabs,  of  the 
presence  of  the  non-complying  steam 
locomotive  and  the  maximum  speed 


and  other  movement  restrictions.  In 
addition,  a  tag  bearing  the  words  "non- 
complying  locomotive"  shall  be 
securely  attached  to  each  defective 
steam  locomotive  and  shall  contain  the 
following  information: 

(1)  The  steam  locomotive  number; 

(2)  The  name  of  the  inspecting  carrier; 

(3)  The  inspection  location  and  date; 

(4)  The  nature  of  the  defect; 

(5)  Movement  restrictions,  if  any; 

(6)  The  destination;  and 

(7)  The  signature  of  the  person 
making  the  determinations  required  by 
this  paragraph  (b). 

(c)  Non-complying  conditions 
developed  en  route.  The  locomotive 
owner  and/or  operator  may  continue  in 
use  a  steam  locomotive  that  develops  a 
non-complying  condition  en  route  until 
the  next  daily  inspection  or  the  nearest 
forward  point  where  the  repairs 
necessary  to  bring  it  into  compliance 
can  be  made,  whichever  is  earlier. 
Before  continuing  en  route,  the  steam 
locomotive  owner  and/or  operator  shall 
determine  that  it  is  safe  to  move  the 
steam  locomotive,  determine  the 
maximum  speed  and  other  restrictions 
necessary  for  safely  conducting  the 
movement,  and  notify  in  writing  the 
engineer  in  charge  of  the  defective 
steam  locomotive  and,  if  towed,  the 
engineer  in  charge  of  the  towing  steam 
locomotive  consist,  as  well  as  all  other 
crew  members  in  the  cabs,  of  the 
presence  of  the  non-complying  steam 
locomotive  and  the  maximum  speed 
and  other  movement  restrictions. 

(d)  Special  notice  for  repair.  Nothing 
in  this  section  authorizes  the  movement 
of  a  steam  locomotive  subject  to  a 
Special  Notice  for  Repair  unless  the 
movement  is  made  in  accordance  with 
the  restrictions  contained  in  the  Special 
Notice. 

§230.13    Daily  Inspection. 

(a)  General.  An  individual  competent 
to  conduct  the  inspection  shall  inspect 
each  steam  locomotive  and  its  tender 
and  appurtenances  each  day  that  they 
are  offered  for  use  to  determine  that 
they  are  safe  and  suitable  for  service. 
The  daily  inspection  shall  be  conducted 
to  comply  with  all  sections  of  this  part, 
and  a  daily  inspection  report  filed,  by 
an  individual  competent  to  conduct  the 
inspection.  See  appendices  B  and  C  of 
this  part. 

(bj  Pre-departure.  At  the  beginning  of 
each  day  the  steam  locomotive  is  used, 
an  individual  competent  to  do  so  shall, 
together  with  the  daily  inspection 
required  above,  inspect  the  steam 
locomotive  and  its  tender  and 
appurtenances  to  ensure  that  they  are 
safe  and  suitable  for  service,  paying 
special  attention  to  the  following  items: 
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(1)  Water  glasses  and  gauge  cocks; 

(2)  Boiler  feedwater  delivery  systems, 
such  as  injectors  and  feedwater  pumps; 
and 

(3)  Air  compressors  and  governors, 
and  the  air  brake  system. 

(c)  Inspection  reports.  The  results  of 
the  daily  inspection  shall  be  entered  on 
an  ERA  Form  No.  2  (See  appendix  C  of 
this  part)  which  shall  contain,  at  a 
miniTniim,  the  name  of  the  railroad,  the 
initials  and  niunber  of  the  steam 
locomotive,  the  place,  date  and  time  of 
the  inspection,  the  signatiue  of  the 
employee  making  the  inspection,  a 
description  of  the  non-complying 
conditions  disclosed  by  the  inspection, 
conditions  foimd  in  non-compliance 
during  the  day  and  repaired  and  the 
signature  of  the  person  who  repaired  the 
non-conforming  conditions.  This  report 
shall  be  filed  even  if  no  non-complying 
conditions  are  detected.  A  competent . 
individual  shall  sign  the  report, 
certifying  that  all  non-complying 
conditions  were  repaired  before  the 
steam  locomotive  is  operated.  This 
report  shall  be  filed  and  retained  for  at 
least  92  days  at  the  location  designated 
by  the  steam  locomotive  owner  and/ or 
operator. 

S23ai4   Thirty-one  (31)  service  day 
Inspection. 

(a)  General.  An  individual  competent 
to  ccHiduct  the  inspection  shaU  p^orm 
the  31  service  day  inspection  after  the 
steam  locomotive  has  accrued  31 
"service-days."  This  inspection  shall 
consist  of  aU  31  service  day  inspection 
items  and  all  daily  inspection  items.  See 
appendix  B  of  this  part.  Days  in  service 
shall  be  counted,  recorded  and  readily 
available  for  inspection  when  requested 
by  an  FRA  inspector. 

(b)  FRA  notification.  FRA  Regional 
Administrators,  or  their  delegate(s),  may 
require  a  steam  locomotive  owner  or 
operator  to  provide  FRA  with 
notification  before  a  31  service  day 
inspection.  If  the  Regional 
Administrator  or  their  delegate  indicates 
their  desire  to  be  present  for  the  31 
service  day  inspection,  the  steam 
locomotive  owner  and/or  operator  shall 
provide  them  a  scheduled  date  and 
location  for  inspectioiL  Once  scheduled, 
the  inspection  must  be  performed  at  the 
time  and  place  specified,  unless  the 
Regional  Administrator  and  the  steam 
locomotive  owner  and/or  operator 
mutiially  agree  to  reschedule. 

(c)  Filing  inspection  reports.  Within 
10  days  of  conducting  the  31  service  day 
inspection,  the  steam  locomotive  owner 
and/or  operator  shall  file,  for  each  steam 
locomotive  inspected,  a  report  of 
inspection  (FRA  Form  No.  1),  in  the 
place  where  the  steam  locomotive  is 


maintained  and  with  the  FRA  Regional 
Administrator  for  that  region.  When  the 
report  of  annual  inspection  (FRA  Form 
No.  3),  is  filed,  the  FRA  Form  No.  1  does 
not  have  to  be  filed  until  the  next  31 
service  day  inspection.  (See  appendix  C 
of  this  part) 

1230.15    Nlncty^tvra  (92)  service  day 
Inspection. 

(a)  General.  An  individual  competent 
to  conduct  the  inspection  shall  perform 
the  92  service  day  inspection  after  the 
steam  locomotive  has  accrued  92 
"service-days."  This  inspection  shall 
include  all  daily,  all  31  service  day,  and 
all  92  service  day  inspection  items.  See 
Appendix  B  of  this  part.  Days  in  service 
shall  be  counted,  recorded,  and  readily 
available  for  inspection  when  requested 
by  an  FRA  inspector. 

(b)  Filing  inspection  reports.  Within 
10  days  of  conducting  the  92  service  day 
inspection,  the  steam  locomotive  owner 
and/or  operator  shall  file,  for  each  steam 
locomotive  inspected,  a  report  of 
inspection  ( FRA  Form  No.  1),  in  the 
place  the  locomotive  is  maintained  and 
with  the  Regional  Administrator  for  that 
region.  When  the,  report  of  annual 
inspection  (FRA  Form  No.  3),  is  filed, 
the  FRA  Form  No.  1  does  not  have  to 
be  filed  until  the  next  92  service  day 
inspection.  (See  appendix  C  of  this  part) 

f23ai6    Annual  inspection. 

(a)  General.  (1)  An  individual 
competent  to  conduct  the  inspection 
shall  perform  the  annual  inspection 
after  368  calendar  days  have  elapsed 
from  the  time  of  the  previous  annual 
inspection.  This  inspection  shall 
include  all  daily,  all  31  service  day,  all 
92  service  day,  and  all  annual 
inspection  items.  See  Appendix  B  of 
this  part. 

(2)  Fifth  annual  inspection.  An 
individual  competent  to  do  so  shall 
perform  a  flexible  staybolt  and  cap 
inspection  in  accordance  with  §  230.41 
at  each  fifth  annual  inspection. 

(b)  FRA  notification.  FRA  Regional 
Administrators  shall  be  provided 
written  notice  at  least  one  month  prior 
to  an  annual  inspection  and  afforded  an 
opportunity  to  be  present.  If  the 
Regional  Administrator  or  their  delegate 
indicates  a  desire  to  be  present,  the 
steam  locomotive  owner  and/or  operator 
will  provide  a  scheduled  date  and 
location  for  the  inspection.  Once 
scheduled,  the  inspection  must  be 
performed  at  the  time  and  place 
specified,  unless  the  Regional 
Administrator  and  the  steam  locomotive 
owner  and/or  operator  mutually  agree  to 
reschedule. 

(c)  Filing  inspection  reports.  Within 
10  days  of  completing  the  annual 


inspection,  the  steam  locomotive  owner 
and/or  operator  shall  file,  for  each  steam 
locomotive  inspected,  a  report  of 
inspection  (FRA  Form  No.  3),  in  the 
place  where  the  steam  locomotive  is 
maintained  and  with  the  Regional 
Administrator  for  that  region.  (See 
appendix  C  of  this  part) 

S23ai7   One  tttousand  four  hundred 
seventyrtwo  (1472)  service  day  inspection. 

(a)  General.  Before  any  steam 
locomotive  is  initially  put  in  service  or 
brought  out  of  retirement,  and  after  1472 
service  days  or  15  years,  whichever  is 
earUer,  an  individual  competent  to 
conduct  the  inspection  shall  inspect  the 
entire  boiler.  This  1472  service  day 
inspection  shall  include  all  annual,  and 
5th  annual,  inspection  requirements,  as 
well  as  any  items  required  by  the  steam 
locomotive  owner  and/or  operator  or  the 
FRA  inspector.  At  this  time,  the 
locomotive  owner  and/or  operator  shall 
complete,  update  and  verify  the 
locomotive  specification  card  (FRA 
Form  No.  4),  to  reflect  the  condition  of 
the  boiler  at  the  time  of  this  inspection. 
See  appendices  B  and  C  of  this  part. 

(b)  Filing  inspection  reports.  Within 
30  days  of  completing  the  1472  service 
day  inspection,  the  steam  locomotive 
owner  and/or  operator  shall,  for  each 
steam  locomotive  inspected,  file  in  the 
place  where  the  steam  locomotive  is 
maintained  and  with  the  FRA  Regional 
Administrator  for  that  region  a  report  of 
inspection,  (FRA  Form  No.  3),  and  a 
completed  FRA  Form  No.4.  (See 
appendix  C  of  this  part) 

Recordkeeping  Raqoirements 

|23ai8   Service  days. 

(a)  Service  day  record.  For  every 
steam  locomotive  currently  in  service, 
the  steam  locomotive  owner  and/or 
operator  shall  have  available,  and  be 
able  to  show  an  FRA  inspector  upon 
request,  a  ciurent  copy  of  the  service 
day  record  that  contains  the  number  of 
service  days  the  steam  locomotive  has 
accrued  since  the  last  31,  92,  Annual 
and  1472  service  day  inspections. 

(b)  Service  day  report.  By  the  31st  of 
every  January,  every  steam  locomotive 
owner  and/or  operator  shall  file  a 
service  day  report,  FRA  Form  No.  5, 
with  the  Regional  Administrator 
accoimting  for  the  days  the  steam 
locomotive  was  in  service  from  January 
1  through  December  31st  of  the 
preceding  year.  If  the  steam  locomotive 
was  in  service  zero  (0)  days  during  that 
period,  a  report  must  still  be  filed  to 
prevent  the  steam  locomotive  from 
being  considered  retired  by  FRA.  (See 
appendix  C  of  this  part) 

(c)  Retirement  where  no  service  day 
reports  filed.  Where  the  steam 
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locomotive  owner  and/or  operator  does 
not  file  the  required  service  day  report 
for  a  steam  locomotive,  that  steam 
locomotive  may  be  considered  retired 
by  FRA.  The  steam  locomotive  owner 
and/or  operator  must  complete  all  1472 
service  day  inspection  items  to  return  a 
retired  steam  locomotive  to  service. 

f23ai9    Posting  of  FRA  Form  No.  1  and 
FRA  Form  No.  3. 

(a)  FRA  Form  No.  1.  The  steam 
locomotive  owner  and/or  operator  shall 
place  a  copy  of  the  31  and  92  service 
day  inspection  report,  (FRA  Form  No. 
1),  properly  filled  out,  imder  transparent 
cover  in  a  conspicuous  place  in  the  cab 
of  the  steam  locomotive  before  the 
boiler  inspected  is  put  into  service.  This 
FRA  Form  No.  1  will  not  be  required  for 
the  first  31  service  days  following  an 
annual  inspection  and  the  posting  of  an 
FRA  Form  No.  3.  (See  appendix  C  of 
this  part) 

{\>]Form  No.  3.  In  addition  to  the  FRA 
Form  No.  1,  the  steam  locomotive  owner 
and/or  operator  shall  also  maintain  in 
the  cab  a  current  copy  of  FRA  Form  No. 
3  in  the  manner  described  in  paragraph 
(a)  of  this  section.  (See  appendix  C  of 
this  part) 

{23020   AltMabon  and  repair  report  for 
•team  locomothfe  boiler*. 

(a)  Altemtions.  When  an  alteration  is 
made  to  a  steam  locomotive  boiler,  the 
steam  locomotive  owner  and/or  operator 
shall  file  an  alteration  report  (FRA  Form 
No.  19),  detailing  the  changes  to  the 
locomotive  with  the  FRA  Regional 
Administrator  within  30  days  from  the 
date  the  work  was  completed.  This  form 
shall  be  attached  to,  and  maintained 
with,  the  FRA  Form  No.  4  until  such 
time  as  a  new  FRA  Form  No.  4  reflecting 
the  alteration  is  submitted  to  the 
Regional  Administrator.  Alteration 
reports  shall  be  filed  and  maintained  for 
the  life  of  the  boiler.  (See  appendix  C  of 
this  part) 

(b)  Welded  and  riveted  repairs  to 
unstayed  portions  of  the  boiler. 
Whenever  welded  or  riveted  repairs  are 
performed  on  unstayed  portions  of  a 
steam  locomotive  boiler,  the  steam 
locomotive  owner  and/or  operator  shall 
file  with  the  FRA  Regional 
Administrator,  within  30  days  from  the 
time  the  work  was  completed,  a  repair 
report,  FRA  Form  No.  19,  that  details 
the  work  done  to  the  steam  locomotive. 
Repair  reports  shall  be  filed  and 
maintained  for  the  life  of  the  boiler.  (See 
appendix  C  of  this  part) 

(c)  Welded  and  riveted  repairs  to 
stayed  portions  of  the  boiler.  Whenever 
welded  or  Riveted  repairs  are  performed 
on  stayed  portions  of  a  steam 
locomotive  boiler,  the  steam  locomotive 


owner  and/or  operator  shall  complete  a 
repair  report  (FRA  Form  No.  19), 
detailing  the  work  done.  Repair  reports 
shall  be  maintained  for  the  life  of  the 
boiler.  (See  appendix  C  of  this  part) 

S  230^1    Steam  locomotive  number 
change. 

When  a  steam  locomotive  nimiber  is 
changed,  the  steam  locomotive  owner 
and/or  operator  must  reflect  the  change 
in  the  upper  right-hand  comer  of  all 
docimientation  related  to  the  steam 
locomotive  by  showing  the  old  and  new 
numbers: 
Old  No.  000 
New  No.  XXX 

§230.22    Accident  reports. 

In  the  case  of  an  accident  due  to 
failure,  fit>m  any  cause,  of  a  steam 
locomotive  boiler  or  any  part  or 
appurtenance  thereof,  resulting  in 
serious  injiuy  or  death  to  one  or  more 
persons,  the  railroad  on  whose  line  the 
accident  occurred  shall  immediately 
report  the  accident  by  toll  bee 
telephone.  Area  Code  800-^24-0201. 
The  report  shall  state  the  natiue  of  the 
accident,  the  number  of  persons  killed 
or  seriously  injured,  the  place  at  which 
it  occurred,  as  well  as  wheie  the  steam 
locomotive  may  be  inspected. 
Confirmation  of  this  report  shall  be 
immediately  mailed  to  the  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  Washington, 
D.C.  20590,  and  contain  a  detailed 
report  of  the  accident,  including,  to  the 
extent  known,  the  causes  and  a 
complete  list  of  the  casualties. 

Subpart  B — Boilers  and 
Appurtenances 

$230.23    Responsibility  for  generel 
construction  and  safe  vvorking  pressure. 

The  steam  locomotive  owner  and 
operator  are  responsible  for  the  general 
design  and  construction  of  the  steam 
locomotive  boilers  under  their  control. 
The  steam  locomotive  owner  shall 
establish  the  safe  working  pressure  for 
each  steam  locomotive  boiler,  after 
giving  full  consideration  to  the  general 
design,  workmanship,  age,  and  overall 
condition  of  the  complete  boiler  unit. 
The  condition  of  the  boiler  unit  shall  be 
determined  by,  among  other  factors,  the 
minimum  thickness  of  the  shell  plates, 
the  lowest  tensile  strength  of  the  plates, 
the  efficiency  of  the  longitudinal  joint, 
the  inside  diameter  of  the  course,  and 
the  maximum  allowable  stress  value 
allowed.  The  steam  locomotive  operator 
shall  not  place  the  steam  locomotive  in 
service  before  ensuring  that  the  steam 
locomotive's  safe  working  pressure  has 
been  established. 


Allowable  Stress 

1230.24    Maximum  allowable  strsss. 

(a)  Maximum  allowable  stress  value. 
The  maximiun  allowable  stress  value  on 
any  component  of  a  steam  locomotive 
boiler  shall  not  exceed  V4  of  the  ultimate 
tensile  strength  of  its  material. 

(b)  Safety  factor.  When  it  is  necessary 
to  use  the  code  of  original  construction 
in  boiler  calculations,  the  safety  factor 
value  shall  not  be  less  than  4. 

f  230.25    Maximum  ailowable  stress  on, 
stays  snd  braoss. 

The  maximum  allowable  stress  per 
square  inch  of  net  cross  sectional  area 
on  fire  box  and  combustion  chamber 
stays  shall  be  7,500  psi.  The  maximum 
allowable  stress  per  square  inch  of  net 
cross  sectional  area  on  roimd, 
rectangular,  or  gusset  braces  shall  be 
9,000  psi. 

Strength  of  Materials 

{230.26   Tensile  strenglti  of shsll  plates. 

When  the  tensile  strength  of  steel  or 
wrought-iron  shell  plates  is  not  known, 
it  shall  be  taken  at  50,000  psi  for  steel 
and  45,000  psi  for  wrought  iron. 

{230u!7    Maximum  stisarfng  atrength  of 


The  maximum  shearing  strength  of 
rivets  per  square  inch  of  cross  sectional 
area  shall  be  taken  as  follows: 


Rivets 


Iron  Rivets  in  Single  Siiear  ... 
Iron  Rivets  in  Do«jble  Shear  . 
Steel  Rivets  in  Single  Shear  . 
Steel  Rivets  in  DoutJie  Shear 


Pounds 


irx^h 


38000 
76000 
44000 
88000 


{230.28 
rivets. 


HIglier  shesrtng  strengtti  of 


A  higher  shearing  strength  may  be 
used  for  rivets  when  it  can  be  shown  by 
test  that  the  rivet  material  used  is  of 
such  quality  as  to  jiistify  a  higher 
allowable  shearing  strength. 

Inspection  and  Repair 

{  230.29    Inapeetion  and  repair. 

(a)  Responsibility.  The  steam 
locomotive  owner  and/or  operator  shall 
inspect  and  repair  all  steam  locomotive 
boilers  and  appurtenances  imder  their 
control.  They  shall  immediately  remove 
from  service  any  boiler  that  has 
developed  cracks  in  the  barrel.  The 
steam  locomotive  owner  and/or  operator 
shall  also  remove  the  boiler  from  service 
whenever  either  of  them,  or  the  FRA 
inspector,  considers  it  necessary  due  to 
other  defects. 
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(b)  Repair  standards.  (1)  All  defects 
disclosed  by  any  inspection  shall  be 
repaired  in  accordance  with  accepted 
industry  standards,  which  may  include 
establisiied  railroad  practices,  or  NBIC 
or  API  established  standards,  before  the 
steam  locomotive  is  returned  to  service. 
The  steam  locomotive  owner  and/or 
operator  shall  not  return  the  steam 
locomotive  boiler  or  appurtenances  to 
service  imless  they  are  in  good 
condition  and  safe  and  suitable  for 
service. 

(2)  Any  welding  to  unstayed  portions 
of  the  boiler  made  pursuant  to  §  230.33 
shall  be  made  in  accordance  with  an 
accepted  national  standard  for  boiler 
repairs.  The  steam  locomotive  owner 
and/or  operator  shall  not  return  the 
steam  locomotive  boiler  or 
appurtenances  to  service  unless  they  are 
in  good  condition  and  safe  and  suitable 
for  service. 


}23a30    Lap-JoInt  Mam  boilers. 
Every  boiler  having  lap-joint 
longitudinal  seams  without  reinforcing 
plates  shall  have  enough  lagging, 
jacketing,  flues,  and  tubes  removed  at 
every  annual  inspection  so  that  an 
inspection  of  the  entire  joint,  inside  and 
out,  can  be  made,  taking  special  care  to 
detect  grooving  or  cracks  at  the  edges  of 
the  seams. 

f  23a31    nuM  to  IM  ramovwl. 

(a)  Inspection  of  the  boiler  interior. 
Diuing  the  1472  service  day  inspection, 
the  steam  locomotive  owner  and/or 
operator  shall  remove  all  flues  of  steam 
locomotive  boilers  in  service,  except  as 
provided  in  paragraph  (b)  of  this 
section,  for  the  purpose  of  inspecting 
the  entire  interior  of  the  boiler  and  its 
bracing.  After  removing  the  flues,  the 
steam  locomotive  owner  and/or  operator 
shall  enter  the  boiler  to  remove  scale 
from  the  interior  and  thoroughly  clean 
and  inspect  it. 

(b)  NDE  testing.  If  the  boiler  can  be 
thoroughly  cleaned  and  inspected 
without  removing  the  superheater  flues, 
and  it  can  be  shown  through 
appropriate  NDE  testing  methods  that 
they  are  safe  and  suitable  for  service, 
their  removal  may  not  be  required  at 
this  time.  Their  removal  may  be 
required,  however,  if  the  FRA  inspector, 
or  the  steam  locomotive  owner  and/or 
operator,  considers  it  necessary  due  to 
identifiable  safety  concerns. 

§  23a32    Time  and  method  of  inspection. 

(a)  Time  of  inspection.  The  entire 
boiler  shall  completely  be  inspected  at 
the  1472  service  day  inspection.  The 
jacket,  lagging  and  any  other 
components  interfering  with  the 
provision  of  inspection  access  shall  be 


removed  at  this  time.  Those  portions  of 
the  boiler  that  are  exposed  and  able  to 
be  inspected  as  required  by  the  daily,  31 
service  day,  annual  and  fifth  annual 
inspections  shall  be  inspected  at  those 
times.  The  interior  of  the  boiler  also 
shall  be  inspected  at  each  annual 
inspection,  after  the  completion  of  any 
hydrostatic  test  above  MAWP,  and 
whenever  a  sufficient  number  of  flues 
are  removed  to  allow  examination.  The 
jacket,  lagging  and  any  other 
components  shall  also  be  removed  to 
provide  inspection  access  whenever  the 
FRA  inspector,  or  the  steam  locomotive 
owner  and/or  operator,  considers  it 
necessary  due  to  identifiable  safety 
concerns. 

(b)  Method  of  Inspection. — (1)  Entire 
boiler.  Ehuing  the  1472  service  day 
inspection,  the  entire  boiler  shall  be 
examined  for  cracks,  pitting,  grooving, 
or  indications  of  overheating  and  for 
damage  where  mud  has  collected,  or 
heavy  scale  formed.  The  edges  of  plates, 
all  laps,  seams,  and  points  where  cracks 
and  defects  are  likely  to  develop,  shall 
be  thoroughly  inspected.  Rivets  shall  be 
inspected  for  corrosion  and  looseness. 

(2)  Boiler  interior.  When  inspecting 
the  boiler  interior,  it  must  be  seen  that 
braces  and  stays  are  taut,  that  pins  are 
properly  seciued  in  place,  and  that  each 
is  in  condition  to  support  its  proportion 
of  the  load.  Washout  plugs  shall  be 
removed  for  access  and  visual 
inspection  of  the  water  side  of  the 
firebox  sheets.  Washout  plug  threads, 
sleeves  and  threaded  openings  shall  be 
examined  at  this  time. 

(3)  Boiler  exterior.  A  thorough 
inspection  shall  be  made  of  the  entire 
exterior  of  the  boiler  while  under 
hydrostatic  pressiue. 

§230.33    Welded  repairs  and  altMstlons. 

(a)  Unstayed  portions  of  the  boiler 
containing  alloy  steel  or  caihon  steel 
with  a  carbon  content  over  0.25  percent. 
Prior  to  welding  on  ujistayed  portions  of 
the  boiler,  the  steam  locomotive  owner 
and/or  operator  shall  submit  a  written 
request  for  approval  to  the  FRA 
Regional  Administrator.  If  the  approval 
is  granted,  the  steam  locomotive  owner 
and/or  operator  shall  perform  any 
welding  to  imstayed  portions  of  the 
boiler  in  accordance  with  an  accepted 
national  standard  for  boiler  re(>airs.  The 
steam  locomotive  owner  and/or  operator 
shall  satisfy  reporting  requirements  in 

§  230.20  at  this  time. 

(b)  Unstayed  portions  of  the  boiler 
containing  carbon  steel  not  exceeding 
0.25  percent  carbon.  The  steam 
locomotive  owner  and/or  operator  shall 
perform  any  welding  to  unstayed 
portions  of  the  boiler  in  accordance 
with  an  accepted  national  standard  for 


boiler  repairs.  The  steam  locomotive 
owner  and/or  operator  shall  satisfy 
reporting  requirements  in  §  230.20  at 
this  time. 

(c)  Wastage.  The  steam  locomotive 
owner  and/ or  operator  shall  submit  a 
Mrritten  request  for  approval  to  the  FRA 
Regional  Administrator  before 
performing  weld  build  up  on  wasted 
areas  of  unstayed  siufaces  of  the  boiler 
that  exceed  a  total  of  100  square  inches, 
or  the  smaller  of  25  percent  of  minimum 
required  wall  thickness  or  V^  of  an  inch. 
Wasted  sheets  shall  not  be  repaired  by 
weld  build  up  if  the  wasted  sheet  has 
been  reduced  to  less  than  60  ]>ercent  of 
the  minimum  required  thickness  as 
required  by  this  part. 

fd)  Flush  patches.  The  steam 
locomotive  owner  and/or  operator  shall 
submit  a  written  request  for  approval  to 
the  FRA  Regional  Administrator  for  the 
installation  of  flush  patches  of  any  size 
on  unstayed  portions  of  the  boiler. 

(e)  Stayed  portions  of  the  boUer.  The 
steam  locomotive  owner  and/or  operator 
shall  perform  welded  repairs  or 
alterations  on  stayed  portions  of  the 
boiler  in  accordance  with  established 
railroad  practices,  or  an  accepted 
national  standard  for  boiler  repairs.  The 
steam  locomotive  owner  and/or  operator 
shall  satisfy  reporting  requirements  in 
§  230.20  at  this  time. 

1230.34    Rlvlad  repairs  and  aHswtloiis. 

(a)  Alterations  to  unstayed  portions  of 
the  boiler.  Prior  to  making  riveted 
alterations  on  unstayed  portions  of  the 
boiler,  the  steam  locomotive  owner  and/ 
or  operator  shall  submit  a  written 
request  for  approval  to  the  FRA 
Regional  Administrator.  If  approval  is 
granted,  the  steam  locomotive  owner 
and/or  operator  shall  perform  any 
riveting  to  unstayed  portions  of  the 
boiler  in  accordance  with  established 
railroad  practices,  or  an  accepted 
national  standard  for  boiler  repairs.  The 
steam  locomotive  owner  and/or  operator 
shall  satisfy  reporting  requirements  in 
§230.20  at  this  time. 

(b)  Repairs  to  unstayed  portions  of  the 
boiler.  The  steam  locomotive  owner 
and/or  operator  shall  perform  any 
riveted  repairs  to  unstayed  portions  of 
the  boiler  in  accordance  with 
established  railroad  practices,  or  an 
accepted  national  standard  for  boiler 
repairs.  The  steam  locomotive  owner 
and/or  operator  shtdl  satisfy  reporting 
requirements  in  §  230.20  at  this  time. 

fc)  Repairs  to  stayed  portions  of  the 
boiler.  The  steam  locomotive  owner 
and/or  operator  shall  perform  riveted 
repairs  or  alterations  on  stayed  portions 
of  the  boiler  in  accordance  with 
established  railroad  practices,  or  an 
accepted  national  standard  for  boiler 
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repairs.  The  steam  locomotive  owner 
and/or  operator  shall  satisfy  reporting 
requirements  in  §  230.20  at  this  time. 

Pressure  Testing  of  Boilers 

I230.3S    Prsesura  testing. 

The  temperature  of  the  steam 
locomotive  boiler  shall  be  raised  to  at 
least  60  "F  any  time  pressure  is  applied 
to  the  boiler. 

f23a36    HydrosWIc  testing  of  boilers. 

(a)  Time  of  test.  The  locomotive 
owner  and/or  operator  shall 
hydrostatically  test  every  boiler  at  the 
following  times: 

(1)  During  the  1472  service  day 
inspection,  and  at  every  annual 
inspection  thereafter; 

(2)  After  making  any  alteration  to  the 
boiler, 

(3)  After  installing  a  flush  patch  on  an 
imstayed  portion  of  the  boiler;  and 

(4)  After  any  riveting  on  an  unstayed 
portion  of  the  boiler. 

(b)  Method  of  testing.  The  metal 
temperature  of  the  boiler  shall  be 
between  60  <*F  and  120  °F  each  time  it 
is  subjected  to  any  hydrostatic  pressure. 
Hydrostatic  testing  required  by  these 
ndes  shall  be  conducted  at  25  percent 
above  the  MAWP. 

(c)  Internal  inspection.  An  internal 
inspection  of  the  boiler  shall  be 
conducted  following  any  hydrostatic 
test  where  the  pressure  exceeds  MAWP. 

f230L37    Sisain  Iset  following  repairs  or 


Upon  completion  of  any  repair  or 
alteration,  the  locomotive  owner  and/or 
operator  shall  conduct  a  steam  test  of 
the  boiler  ivith  steam  pressure  raised  to 
between  95  percent  and  100  percent  of 
the  MAWP.  At  this  time,  the  boiler  shall 
be  inspected  to  ensiue  that  it  is  in  a  safe 
and  suitable  condition  for  service. 

SUybolts 

f23a38    TelMeholas. 

(a)  Staybolts  less  than  8  inches  long. 
All  staybolts  shorter  than  8  inches, 
except  flexible  bolts,  shall  have  telltale 
holes  3/16  inch  to  7/32  inch  diameter 
and  at  least  1 V4  inches  deep  in  the  outer 
end. 

(b)  Reduced  body  stayboHs.  On 
reduced  body  staybolts,  the  telltale  hole 
shall  extend  beyond  the  fillet  and  into 
the  reduced  section  of  the  staybolt. 
Staybolts  may  have  through  telltale 
holes. 

(c)  Telltale  holes  kept  open.  All 
telltale  holes,  except  as  provided  for  in 
S  230.41,  must  be  kept  open  at  all  times. 

{23039    Brokan  staybolts. 

(a)  Maximum  allowable  number  of 
broken  staybolts.  No  boiler  shall  be 


allowed  to  remain  in  service  with  two 
broken  staybolts  located  within  24 
inches  of  each  other,  as  measured  inside 
the  firebox  or  combustion  chamber  on  a 
straight  line.  No  boiler  shall  be  allowed 
to  remain  in  service  with  more  than  4 
broken  staybolts  inside  the  entire 
firebox  and  combustion  chamber, 
combined. 

(b)  Staybolt  replacement.  Broken 
staybolts  must  be  replaced  during  the  31 
service  day  inspection,  if  detected  at 
that  time.  Broken  staybolts  detected  in 
between  31  service  day  inspections 
must  be  replaced  no  later  than  30 
calendar  days  from  the  time  of 
detection.  When  staybolts  8  inches  or 
less  in  length  are  replaced,  they  shall  be 
replaced  with  bolts  that  have  telltale 
holes  Vie  inch  to  %2  inch  in  diameter 
and  at  least  1 V4  inches  deep  at  each  end, 
or  that  have  telltale  holes  Via  inch  to  %2 
inch  in  diameter  their  entire  length.  At 
the  time  of  replacement  of  broken 
staybolts,  adjacent  staybolts  shall  be 
inspected. 

(c)  Assessment  of  broken  staybolts. 
Telltale  holes  leaking,  plugged,  or 
missing  shall  be  counted  as  broken 
staybolts. 

(d)  Prohibited  methods  of  closing 
telltale  holes.  Welding,  forging  or 
riveting  broken  staybolt  ends  is 
prohibited  as  a  method  of  closing 
telltale  holes. 

f23a40   Time  and  method  of  staybolt 
tasting. 

(a)  Time  of  hammer  testing. — (1) 
General.  All  staybolts  shaU  be  hammer 
tested  at  every  31  service  day 
inspection,  except  as  provided  in 
paragraph  (a)(2)  of  this  section.  All 
staybolts  also  shall  be  hanuner  tested 
under  hydrostatic  pressure  any  time 
hydrostatic  pressure  above  the  MAWP 
specified  on  the  boiler  specification 
form  (FRA  Form  No.  4),  is  applied  to  the 
boiler.  (See  appendix  C  of  this  part) 

(2)  Exception  for  inaccessible 
sta}ix>lts.  The  removal  of  brickwork  or 
grate  bearers  for  the  purpose  of  hammer 
testing  staybolts  during  each  31  service 
day  inspection  will  not  be  required  if 
the  staybolts  behind  these  structural 
impediments  have  a  telltale  hole  Vie 
indi  to  '732  inch  in  diameter  their  entire 
length.  Whenever  the  brickwork  or  grate 
bearers  are  removed  for  any  other 
reason,  however,  the  bolts  shall  be 
inspected  at  that  time. 

(b)  Method  of  hammer  testing.  If 
staybolts  are  tested  while  the  boiler 
contains  water,  the  hydrostatic  pressiire 
must  be  not  less  than  95  percent  of  the 
MAWP.  The  steam  locomotive  owner 
and/or  operator  shall  tap  each  bolt  with 
a  hammer  and  determine  broken  bolts 
bom  the  soimd  or  the  vibration  of  the 


sheet.  Whenever  staybolts  are  tested 
while  the  boiler  is  not  under  pressure, 
such  as  during  the  31  service  day 
inspection,  the  staybolt  test  must  be 
made  with  all  the  water  drained  from 
the  boiler. 

f23a41    FlaxibiastayboltawitticatM. 

(a)  General.  Flexible  staybolts  with 
caps  shall  have  their  caps  removed 
during  every  5th  annual  inspection  for 
the  purpose  of  inspecting  the  bolts  for 
bredcage,  except  as  provided  in 
paragraph  (b)  of  this  section. 

db)  Drilled  flexible  staybolts.  For 
flexible  staybolts  that  have  telltale  holes 
between  Vie  inch  and  %2  inch  in 
diameter,  and  which  extend  the  entire 
length  of  the  bolt  and  into  the  head  not 
less  than  one  third  of  the  diameter  of  the 
head,  the  steam  locomotive  owner  and/ 
or  operator  need  not  remove  the  staybolt 
caps  if  it  can  be  established,  by  an 
electrical  or  other  suitable  meUiod,  that 
the  telltale  holes  are  open  their  entire 
length.  Any  leakage  from  these  telltale 
holes  during  the  hydrostatic  test 
indicates  that  the  bolt  is  broken  and 
must  be  replaced.  Before  the  steam 
locomotive  is  placed  in  service,  the 
inner  ends  of  all  telltale  holes  shall  be 
closed  with  a  fireproof  porous  material 
that  will  keep  the  telltale  holes  free  of 
foreign  matter  and  pennit  steam  or 
water  to  exit  the  telltale  hole  when  the 
bolt  is  broken  or  fractured. 

(c)  Recordkeeping.  The  removal  of 
flexible  staybolt  caps  and  other  tests 
shall  be  reported  on  FRA  Form  No.  3. 
(See  appendix  C  of  this  part) 

(d)  Testing  at  request  of  FRA 
inspector.  Staybolt  caps  also  shall  be 
removed,  or  any  of  the  above  tests  made, 
whenever  the  HIA  inspector  or  the 
steam  locomotive  owner  and/or  operate 
considers  it  necessary  due  to 
identifiable  safety  concerns  about  the 
condition  of  staybolts,  staybolt  caps  or 
staybolt  sleeves. 

Steam  Gauges 

f  23042    Location  of  gaugaai 

Every  boiler  shall  have  at  least  one 
steam  gauge  which  will  correctly 
indicate  the  working  pressure.  "Hie 
gauge  shall  be  positioned  so  that  it  will 
be  kept  reasonably  cool  and  can 
conveniently  be  read  by  the  engine 


S  230.43    Gauge  siphon. 

The  steam  gauge  supply  pipe  shall 
have  a  siphon  on  it  of  ample  capacity 
to  prevent  steam  from  entering  the 
gauge.  The  supply  pipe  shall  directly 
enter  the  boiler  and  be  maintained 
steam  tight.  The  supply  pipe  and  its 
connections  shall  be  cleaned  each  time 
the  gauge  is  tested. 
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§23a44    TiHM  of  testing. 

Steam  gauges  shall  be  tested  prior  to 
being  installed  or  being  reapplied, 
during  the  92  service  day  inspection, 
and  whenever  any  irregularity  is 
reported. 

§23a45    Method  of  testing. 

Steam  gauges  shall  be  compared  with 
an  accurate  test  gauge  or  dead  weight 
tester.  While  under  test  load  at  the 
MAWP  of  the  boiler  to  which  the  gauge 
will  be  appUed,  the  gauge  shall  be  set 
to  read  that  pressure  as  accurately  as  the 
physical  limitations  of  the  gauge  will 
allow.  Under  test  the  gauge  shedl  read 
within  the  manufactiuer's  tolerance  at 
all  points  on  the  gauge  up  to  25  percent 
above  the  allowed  pressure.  If  the 
manufactiirer's  tolerance  is  not  known, 
the  gauge  must  read  within  2  percent 
fiill  scale  accuracy  at  all  points  on  the 
gauge  up  to  25  percent  above  allowed 
pressure. 

{23a46    Badge  plates. 

A  metal  badge  plate  showing  the 
allowed  steam  pressure  shall  be 
attached  to  the  boiler  backhead  in  the 
cab.  If  boiler  backhead  is  lagged,  the 
lagging  and  jacket  shall  be  cut  away  so 
that  the  plate  can  be  seen. 

f23a47    Boiler  number. 

(a)  Generally.  The  builder's  number  of 
the  boiler,  if  loiown,  shall  be  stamped 
on  the  steam  dome  or  manhole  flange. 

If  the  builder's  number  cannot  be 
obtained,  an  assigned  number,  which 
shall  be  iised  in  making  out 
specification  cards,  shall  be  stamped  on 
the  steam  dome  or  manhole  flange. 

(b)  Numbers  after  January  10, 1912. 
Numbers  which  are  stamped  after 
January  10. 1912  shall  be  located  on  the 
front  side  of  the  steam  dome  or  manhole 
flange  at  the  upper  edge  of  the  vertical 
siirface,  oriented  in  a  horizontal 
manner,  and  have  figures  at  least  Vb 
inch  high. 

(c)  Name  of  manufacturer  or  owner. 
The  nimiber  shall  be  preceded  by  the 
name  of  the  manufacturer  if  the  original 
number  is  known  or  the  name  of  the 
steam  locomotive  owner  if  a  new 
nimiber  is  assigned. 

Safety  Relief  Valves 

§  230.48    Number  and  capacity. 

(a)  Number  and  capacity.  Every  boiler 
shall  be  equipped  with  at  least  two 
safety  relief  vidves,  suitable  for  the 
service  intended,  that  are  capable  of 
preventing  an  accimiulation  of  pressure 
greater  than  6  percent  above  the  MAWP 
iinder  any  conditions  of  service.  An 
FRA  inspector  may  require  verification 
of  sufficient  safety  valve  relieving  . 
capacity. 


(b)  Determination  of  capacity.  Safety 
relief  valve  capacity  may  be  determined 
by  making  an  accimiulation  test  with 
the  fire  in  good,  bright  condition  and  all 
steam  outlets  closed.  Additional  safety 
reUef  valve  capacity  shall  be  provided  if  ^ 
the  safety  reUef  valves  allow  an  excess 
pressure  of  more  than  6  percent  above 
the  MAWP  during  this  test. 

§23a48    Setting  of  safety  relief  valves. 

(a)  Qualifications  of  individual  who 
adjusts.  Safety  relief  valves  shall  be  set 
and  adjusted  by  a  competent  person 
who  is  thorou^ly  familiar  with  the 
construction  and  operation  of  the  valve 
being  set. 

(b)  Opening  pressures.  At  least  one 
safety  relief  valve  shall  be  set  to  open 
at  a  pressure  not  exceeding  the  MAWP. 
Safety  relief  valves  shall  be  set  to  open 
at  pressures  not  exceeding  6  psi  above 
the  MAWP. 

(c)  Setting  procedures.  When  setting 
safety  relief  valves,  two  steam  gauges 
shall  be  used,  one  of  which  must  be  so 
located  that  it  will  be  in  full  view  of  the 
persons  engaged  in  setting  such  valves; 
and  if  the  pressure  indicated  by  the 
gauges  varies  more  than  3  psi  they  shall 
be  removed  from  the  boiler,  tested,  and 
corrected  before  the  safety  reUef  valves 
are  set.  Gauges  shall  in  all  cases  be 
tested  immediately  before  the  safety 
relief  valves  are  set  or  any  change  made 
in  the  setting.  When  setting  safety  relief 
valves,  the  water  level  shall  not  be 
higher  than  V4  of  the  length  of  the 
visible  water  ghss,  as  measured  from 
the  bottom  of  the  glass. 

(d)  Labeling  of  lowest  set  pressure. 
The  set  pressiue  of  the  lowest  safety 
relief  valve  shall  be  indicated  on  a  tag 
or  label  attached  to  the  steam  gauge  so 
that  it  may  be  clearly  read  while 
observing  the  steam  gauge. 

§230.50    Time  of  testing. 

All  safety  relief  valves  shall  be  tested, 
and  adjusted  if  necessary,  under  steam 
at  every  92  service  day  inspection,  and 
also  when  any  irregularity  is  reported. 

Water  Glasses  and  Gauge  Cocks 

i  23051    Number  and  location. 

Every  boiler  shall  be  equipped  with  at 
least  two  water  glasses.  The  lowest 
reading  of  the  water  glasses  shall  not  be 
less  than  3  inches  above  the  highest  part 
of  the  crown  sheet.  If  gauge  cocks  are 
used,  the  reading  of  the  lowest  gauge 
cock  shall  not  be  less  than  3  inches 
above  the  highest  part  of  the  crown 
sheet. 

123052    Water  glass  valves. 

All  water  glasses  shall  be  equipped 
with  no  more  than  two  valves  capable 
of  isolating  the  water  glass  bom  the  . 


boiler.  They  shall  also  be  equipped  with 
a  drain  valve  capable  of  evacuating  the 
glass  when  it  is  so  isolated. 

$23053    Time  of  cleaning. 

The  spindles  of  all  water  glass  valves 
and  of  all  gauge  cocks  shall  be  removed 
and  valves  and  cocks  thoroughly 
cleaned  of  scale  and  sediment  at  every 
31  service  day  inspection,  and  when 
testing  indicates  that  the  apparatus  may 
be  malfunctioning.  In  addition,  the  top 
and  bottom  passages  of  the  water 
column  shall  be  cleaned  and  inspected 
at  each  annual  inspection. 

f  23054   Testing  and  maintenance. 

(a)  Testing.  All  water  glasses  must  be 
blown  out,  all  gauge  cocks  must  be 
tested,  and  all  passages  verified  to  be 
open  at  the  beginning  of  each  day  the 
locomotive  is  used,  and  as  often  as 
necessary  to  ensure  proper  functioning. 

(b)  Maintenance.  Gauge  cocks,  water 
column  drain  valves,  and  water  glass 
valves  must  be  maintained  in  such 
condition  that  they  can  easily  be  opened 
and  closed  by  hand,  without  the  aid  of 

a  wrench  or  other  tool. 


f23055    Tubular  typs 


and  lubricator 


(a)  Water  passes.  Tubular  type  water 
glasses  shall  be  renewed  at  each  92 
service  day  inspection. 

(b)  Shields.  All  tubular  water  glasses 
and  lubricator  glasses  must  be  equipped 
with  a  safe  and  suitable  shield  which 
will  prevent  the  glass  fit>m  flying  in  case 
of  breakage.  This  shield  shall  be 
properly  maintained. 

(c)  Location  and  maintenance.  Water 
glasses  and  water  glass  shields  shall  be 
so  located,  constructed,  and  maintained 
that  the  engine  crew  can  at  all  times 
have  an  unobstructed  view  of  the  water 
in  the  glass  from  their  proper  positions 
in  the  cab. 

f23056   Water  glaes  lamps. 

All  water  glasses  must  be  supplied 
with  a  suitable  lamp  properly  located  to 
enable  the  engine  crew  to  easily  see  the 
water  in  the  glass. 

Iniectora,  Feedwater  Pumps,  and  Flue 
Plugs 

§23057    ln)ectors and  fsedvwster pumps. 

(a)  Water  delivery  systems  required. 
Each  steam  locomotive  must  be 
equipped  with  at  least  two  means  of 
deUvering  water  to  the  boiler,  at  least 
one  of  which  is  a  five  steam  injector. 

(b)  Maintenance  and  testing.  Injectors 
and  feedwater  pumps  must  be  kept  in 
good  condition,  free  from  scale,  and 
must  be  tested  at  the  beginning  of  each 
day  the  locomotive  is  used,  and  as  often 
as  conditions  require,  to  ensure  that 
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they  are  delivering  water  to  the  boiler. 
Boiler  checks,  delivery  pipes,  feed  water 
pipes,  tank  hose  and  tank  valves  must 
be  kept  in  good  condition,  &ee  from 
leaks  and  from  foreign  substances  that 
would  obstruct  the  flow  of  water, 
(c)  Bracing.  Injectors,  feedwater 
pumps,  and  all  associated  piping  shall 
be  seciirely  braced  so  as  to  minimize 
vibration. 

1230.58    Flue  plugs. 

(a)  When  plugging  is  permitted.  Flues 
greater  than  2V4  inches  in  outside 
diameter  (OD)  shall  not  be  plugged. 
Flues  2V4  inches  in  outside  diameter 
(OD)  or  smaller  may  be  plugged 
following  failure,  provided  only  one 
flue  is  plugged  at  any  one  time.  Plugs 
must  be  removed  and  proper  rppairs 
made  no  later  than  30  days  from  the 
time  the  plug  is  applied. 

(b)  Method  of  plugging.  When  used, 
flue  plugs  must  be  made  of  steel.  The 
flue  must  be  plugged  at  both  ends.  Plugs 
must  be  tied  together  by  means  of  a  steel 
rod  not  less  than  Vs  inch  in  diameter. 

Fusible  Plugs 

|230iSA  FusWsplugs. 

If  boilers  are  equipped  with  fusible 
plugs,  the  plugs  shall  be  removed  and 
cleaned  of  scale  each  time  the  boiler  is 
washed,  but  not  less  frequenUy  than 
during  every  31  service  day  inspection. 
Their  removal  shall  be  noted  on  the 
FRA  Form  No.  1  or  FRA  Form  No.  3. 
(See  appendix  C  of  this  part) 

Washing  Boilers 

§230.60   Time  of  washing. 

(a)  Frequency  of  washing.  All  boilers 
shall  thoroughly  be  washed  as  often  as 
the  water  conditions  require,  but  not 
less  frequently  than  at  each  31  service 
day  inspection.  The  date  of  the  boiler 
wash  shall  be  noted  on  the  FRA  Form 
No.  1  or  FRA  Form  No.  3.  (See  appendix 
C  of  this  part) 

(b)  Plug  removal.  All  washout  plugs, 
arch  tube  plugs,  thermic  siphon  plugs, 
circulator  plugs  and  water  bar  plugs 
must  be  removed  when  boilers  are 
washed. 

(c)  P7iig  maintenance.  All  washout 
plugs,  washout  plug  sleeves  and 
threaded  openings  shall  be  maintained 
in  a  safe  and  suitable  condition  for 
service  and  shall  be  examined  for 
defects  each  time  the  plugs  are  removed. 

(d)  Fusible  plugs  cleaned.  Fusible 
plugs  shall  be  cleaned  in  accordance 
with  §230.59. 

f  230.61    Ardi  tubas,  water  bar  tubas, 
circulators  snd  thermic  siphons. 

(a)  Frequency  of  cleaning.  Each  time 
the  boiler  is  washed,  arch  tubes  and 
water  bar  tubes  shall  thoroughly  be 


cleaned  mechanically,  washed,  and 
inspected.  Circulators  and  thermic 
siphons  shall  thoroughly  be  cleaned, 
washed  and  inspected. 

(b)  Defects.  Arch  tubes  and  water  bar 
tubes  found  blistered,  bulged,  or 
otherwise  defective  shall  be  renewed. 
Circulators  and  thermic  siphons  found 
blistered,  bulged  or  otherwise  defective 
shall  be  either  repaired  or  renewed. 

(c)  Method  of  examination.  Arch 
tubes,  water  bar  tubes  and  circulators 
shall  be  examined  using  an  appropriate 
NDE  method  that  accurately  measures 
wall  thickness  at  each  annual 
inspection.  AU  arch  brick  shall  be 
removed  for  this  inspection.  If  any  are 
found  with  wall  thidmess  reduced 
below  that  required  to  render  them  safe 
and  suitable  for  the  service  intended  at 
the  MAWP  specified  on  the  boiler 
specification  FRA  Form  No.  4.  they 
must  be  replaced  or  repaired.  (See 
appendix  C  of  this  part) 

Steam  Pipes 
f23a62    Dry  pipe. 

Dry  pipes  subject  to  pressure  shall  be 
examined  at  each  annual  inspection  to 
measure  wall  thickness.  Dry  pipes  with 
wall  thickness  reduced  below  that 
required  to  render  the  pipe  suitable  for 
the  service  intended  at  the  MAWP  must 
be  replaced  or  repaired. 

f  230.63    Smoke  box,  stesm  pipes  and 
prassura  parts. 

The  smoke  box.  steam  pipes  and 
pressure  parts  shall  be  inspected  at  each 
annual  inspection,  or  any  other  time 
that  conditions  warrant.  The  individual 
conducting  the  inspection  must  enter 
the  smoke  box  to  conduct  the 
inspection,  looking  for  signs  of  leaks 
bom  any  of  the  pressure  parts  therein 
and  examining  all  draft  appliances. 

Steam  Leaks 

S  230.64    Leaks  under  lagging. 

The  steam  locomotive  owner  and/or 
operator  shall  take  out  of  service  at  once 
any  boiler  that  has  developed  a  leak 
under.the  lagging  due  to  a  crack  in  the 
shell,  or  to  any  other  condition  which 
may  reduce  safety.  Piusuant  to  §  230.29, 
the  boiler  must  be  repaired  before  being 
retiimed  to  service. 

$23a65   Stssm  blocking  view  of  angina 


The  steam  locomotive  owner  and/or 
operator  shall  keep  the  boiler,  and  its 
piping  and  appurtenances,  in  such 
repair  that  they  do  not  emit  steam  in  a 
manner  that  obscures  the  engine  crew's 
vision. 


Subpart  C— Steam  Locomotives  and 
Tenders 

i  23a66    Design,  construction,  and 
maintenance. 

The  steam  locomotive  owner  and 
operator  are  responsible  for  the  general 
design,  construction  and  maintenance  of 
the  steam  locomotives  and  tenders 
imder  their  control. 

S  23a67    Responsibility  for  inspection  and 
rapalra. 

The  steam  locomotive  owner  and/or 
operator  shall  inspect  and  repair  all 
steam  locomotives  and  tendera  imder 
their  control.  All  defects  disclosed  by 
any  inspection  shall  be  repaired  in 
accordance  with  accepted  industry 
standards,  which  may  include 
established  railroad  practices,  before  the 
steam  locomotive  or  tender  is  returned 
to  service.  The  steam  locomotive  owner 
and/or  operator  shall  not  return  the 
steam  locomotive  or  tender  to  service 
unless  they  are  in  good  condition  and 
safe  and  suitable  for  service. 

Speed  Indicators 

f  230.68    Spaed  indteatora. 

Steam  locomotives  that  operate  at 
speeds  in  excess  of  20  mph  over  the 
general  system  of  railroad  transportation 
shall  be  equipped  with  speed  indicators. 
Where  equipped,  speed  indicators  shall 
be  maintained  to  ensure  accurate 
functioning. 

Ash  Pans 

{230.69    Ash  pane. 

Ash  pans  shall  be  securely  supported 
&x>m  mud-rings  or  frames  with  no  part 
less  than  2V2  inches  above  the  rail. 
Their  operating  mechanism  shall  be  so 
arranged  that  they  may  be  safely 
operated  and  securely  closed. 

Brake  and  Signal  Equipment 

f23a70   Safe  condition. 

(a)  Pre-departure  inspection.  At  the 
beginning  of  each  day  the  locomotive  is 
used,  the  steam  locomotive  operator 
shall  ensure  that: 

(1)  The  brakes  on  the  steam 
locomotive  and  tender  are  in  safe  and 
suitable  condition  for  service; 

(2)  The  air  compressor  or  compressors 
are  in  condition  to  provide  an  ample 
supply  of  air  for  the  locomotive  service 
intended; 

(3)  The  devices  for  regulating  all 
pressures  are  properly  performing  their 
functions; 

(4)  The  brake  valves  work  properly  in 
all  positions;  and 

(5)  The  water  has  been  drained  from 
the  air-brake  system. 

(b)  Brake  pipe  valve  required.  Each 
steam  locomotive  shall  have  a  brake 
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pipe  valve  attached  to  the  front  of  the 
tender,  the  rear  of  the  back  cab  wall,  or 
adjacent  to  the  exit  of  a  vestibuled  cab. 
The  words  "Emergency  Brake  Valve" 
shall  be  clearly  displayed  near  the 
valve. 


i23a71    Ortflee  testing  Of  oompfMMm. 

(a)  Frequency  of  testing.  The 
compressor  or  compressors  shall  be 
tested  for  capacity  by  orifice  test  as 
often  as  conditions  may  require,  but  not 


less  frequently  than  once  every  92 
service  days. 

(b)  Orifice  testing  criteria.  (1) 
Compressors  in  common  use.  as  listed 
in  the  following  table,  shall  have  orifice 
test  criteria  as  follows: 


Make 


Westinghouse 
Westinghouse 
Westinghouse 
Westinghouse 

New  Yofk 

New  York  

New  York 


Compressor  size 


9^A  

11  

150  HP  8'A  CC 

120  LP  8'A  cx; . 

2a : 


5b 


Single 

strokes  per 

minule 


120 
100 
100 
100 
120 
100 
100 


Diarneterof 

orifice 
On  inches) 


Air  pressure 
mamtainBd 
(in  pounds) 


60 
60 
60 
60 
60 
60 
60 


NOTE-  This  tabte  shaJI  be  used  for  altitudes  to  and  inchiding  1.000  feet  For  aWludes  over  1,000  feet  the  speed  of  compressor  may  be  in- 
creased 5  single  strokes  per  minute  tor  each  1,000  feet  increase  in  altitude. 


(2)  For  compressors  not  listed  in  the 
table  in  paragraph  (b)  (1)  of  this  section, 
the  air  pressure  to  be  maintained  shall 
be  no  less  than  80  percent  of  the 
manufacturer's  rated  capacity  for  the 
compressor. 

f23a72   Testing  main  reservoiiB. 

(a)  Hammer  and  hydmstatic  testing. 
Except  as  described  below,  every  main 
reservoir,  except  those  cast  integrally 
with  the  frame,  shall  be  hammer  and 
hydrostatically  tested  during  each 
annual  inspection.  The  reservoir  shall 
be  hammer  tested  while  empty  and  with 
no  pressure  appUed.  If  no  defective 
areas  are  detected,  a  hydrostatic  test  of 
MAW?  shall  be  appUed. 

(b)  Drilling  of  main  reservoirs.  (1) 
Each  welded  main  reservoir  originally 
constructed  to  withstand  at  least  five 
times  the  MAW?  may  be  drilled  over  its 
entire  surface  with  telltale  holes  that  are 
3/16  of  an  inch  in  diameter.  The  holes 
shall  be  spaced  not  more  than  12  inches 
apart,  measured  both  longitudinally  and 
drcumferentially,  and  drilled  from  the 
outer  surface  to  an  extreme  depth 
determined  by  the  following  formida: 
D={.6PR/(S-.6P)) 

Where: 

D  =  Extreme  depth  of  telltale  holes  in 
inches  but  in  no  case  less  than  one- 
sixteenth  inch; 
P  s  certified  working  pressure  in  psi; 
S  -  1/5  of  the  tninimiim  specified 
tensile  strength  of  the  material  in 
psi;  and 
R  =  inside  radius  of  the  reservoir  in 
inches. 
(2)  One  row  of  holes  shall  be  drilled 
lengthwise  of  the  reservoir  on  a  line 
intersecting  the  drain  opening.  When 
main  reservoirs  are  drilled  as  described 
in  paragraph  (b)(1)  of  this  section,  the 
hydrostatic  and  hammer  tests  described 
in  paragraph  (a)  of  this  section  are  not 


required  during  the  annual  inspection. 
Whenever  any  telltale  hole  shall  have 
penetrated  the  interior  of  any  reservoir, 
the  reservoir  shall  be  permanently 
withdrawn  frtnn  service. 

(c)  Welded  main  reservoirs  without 
longitudinal  lap  seams.  For  welded 
main  reservoirs  that  do  not  have 
longitudinal  lap  seams,  an  appropriate 
NDE  method  that  can  measure  the  wall 
thickness  of  the  reservoir  may  be  used 
instead  of  the  hammer  test  and 
hydrostatic  test  required  in  paragraph 
(a)  of  this  section.  The  spacing  of  the 
sampling  points  for  wall  thickness  shall 
not  be  greater  than  12  inches 
longitudinally  and  drcumferentially. 
The  reservoir  shall  permanently  be 
withdrawn  bom  service  where  the  NDE 
testing  reveals  wall  thickness  less  than 
the  value  determined  by  the  following 
formula: 

t=(PR/(S-.6P) 

Where: 

t  =  Minimimi  value  for  wall  thickness; 

P  =  Certified  working  pressure  in  psi; 

S  =  1/5  of  the  TP'"'"iiim  specified 

tensile  strength  of  the  material  in 

psi.  or  10,000  psi  if  the  tensile 

strength  is  unknown;  and 
R  =  Inside  radius  of  the  reservoir  in 

inches. 

(d)  Welded  or  riveted  longitudinal  lap 
seam  main  reservoirs.  (1)  For  welded  or 
riveted  longitudinal  lap  seam  main 
reservoirs,  an  appropriate  NDE  method 
that  can  measure  wall  thickness  of  the 
reservoir  shall  be  used  instead  of.  or  in 
addition  to,  the  hammer  test  and 
hydrostatic  test.  The  spacing  of  the 
sampling  points  for  wall  thickness  shall 
not  be  greater  than  12  inches 
longitudinally  and  drcumferentially. 
Particular  care  shall  be  taken  to  measure 
along  the  longitudinal  seam  on  both 
plates  at  an  interval  of  no  more  than  6 
inches  longitudinally.  The  reservoir 


shall  be  withdrawn  permanently  &x>m 
service  where  NDE  testing  reveals  wall 
thickness  less  than  the  value 
determined  by  the  following  formula: 

t=(PR/(0.5S-0.6P)) 

Where: 

t  =  Minimum  value  for  wall  thickness; 

P  =  Certified  working  pressure  in  psi; 

S  =  1/5  of  the  minimiiin  spodfiod 

tensile  strength  of  the  material  in 
psi.  or  10.000  psi  if  the  tensile     ~— 
strength  of  steel  is  unknown;  and 
R  =  Inside  radius  of  the  reservoir  in 
inches. 

(2)  Repairs  of  reservoirs  with  reduced 
wall  thickness  are  prohibited. 

fzaan   Airgaugea. 

(a)  Location.  Air  gauges  shall  be  so 
located  that  they  may  be  conveniently 
read  by  the  engineer  fit>m  his  usual 
position  in  the  cab.  No  air  gauge  may  be 
more  than  three  psi  in  error. 

(b)  Frequency  of  testing.  Air  gauges 
shall  be  tested  prior  to  reapplication 
following  removal,  as  well  as  during  the 
92  service  day  inspecticm  and  whenever 
any  irregularity  is  reported. 

(c)  Method  of  testing.  Air  gauges  shall 
be  tested  using  an  accurate  test  gauge  or 
dead  weight  tester  designed  for  this 
purpose. 

|23a74   TIma  of  cleaning. 

All  valves  in  the  air  brake  system, 
induding  related  dirt  collectors  and 
filters,  shall  be  cleaned  and  tested  in 
accordance  with  accepted  brake 
equipment  manufacturer's 
specifications,  or  as  often  as  conditions 
require  to  maintain  them  in  a  safe  and 
suitable  condition  for  service,  but  not 
less  frequently  than  after  368  service 
days  or  during  the  second  annual 
inspection,  whichever  occurs  first 
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S23a75    Stenciling  dates  of  tBSts  and 
cleaning. 

The  date  of  testing  and  cleaning,  and 
the  initials  of  the  shop  or  station  at 
which  the  work  is  done,  shall  legibly  be 
stenciled  in  a  conspicuous  place  on  the 
tested  parts,  or  placed  on  a  card 
displayed  under  a  transparent  cover  in 
the  cab  of  the  steam  locomotive. 

§230.76    Piston  travel. 

(a)  Minimum  piston  travel.  The 
minimum  piston  travel  shall  be 
sufficient  to  provide  proper  brake  shoe 
clearance  when  the  brakes  are  released. 

(b)  h4aximum  piston  travel.  The 
maximum  piston  travel  when  steam 
locomotive  is  standing  shall  be  as 
foUows: 


Type  of  wheel  bralte 


Cam  Type  Driving  Wtwel  Brake 

OVher    forms    of    Driving    Wheel 

Bralte 

Engine  Tnidk  Brake 

Tervjer  Brake 


Maxi- 

mum 

piston 

travel  (in 

inches) 


3'A 

6 
8 
9 


f  230.77    Foundation  brake  gear. 

(a)  Maintenance.  Foundation  brake 
gear  shall  be  maintained  in  a  safe  and 
suitable  condition  for  service.  Levers, 
rods,  brake  beams,  hangers,  and  pins 
shall  be  of  ample  strength,  and  shall  not 
be  fouled  in  any  way  which  will  affect 
the  proper  operation  of  the  brake.  All 
pins  shall  be  properly  secured  in  place 
with  cotter  pine,  split  keys,  or  nuts. 
Brake  shoes  must  be  properly  applied 
and  kept  approximately  in  line  with  the 
tread  of  the  wheel. 

(b)  Distance  above  the  rails.  No  part 
of  the  fotmdation  brake  gear  of  the 
steam  locomotive  or  tender  shall  be  less 
than  2^/i  inches  above  the  rails. 


1230.78 

(a)  Main  reservoirs  and  related  piping. 
Leakage  from  main  reservoir  and  related 
piping  shall  be  tested  at  every  92  service 
day  inspection  and  shall  not  exceed  an 
average  of  3  psi  per  minute  in  a  test  of 

3  minutes  duration  that  is  made  after 
the  piessiue  has  been  reduced  to  60 
I>ercent  of  the  maximum  operating 
pressure. 

(b)  Brake  cylinders.  Leakage  from 
brake  cylinders  shall  be  tested  at  every 
92  service  day  inspection.  With  a  full 
service  application  from  maximum 
brake  pipe  pressure,  and  with 
communication  to  the  brake  cylinders 
closed,  the  brakes  on  the  steam 
locomotive  and  tender  must  remain 
applied  for  a  minimum  of  5  minutes. 

(c)  Brake  pipes.  Steam  locomotive 
brake  pipe  letJcage  shall  be  tested  at  the 


beginning  of  each  day  the  locomotive  is 
used,  and  shall  not  exceed  5  psi  per 
minute. 

§  230.79    Train  signal  system. 

Where  utilized,  the  train  signal 
system,  or  any  other  form  of  on-board 
communication,  shall  be  tested  and 
known  to  be  in  safe  and  suitable 
condition  for  service  at  the  beginning  of 
each  day  the  locomotive  is  used. 

Cabs,  Warning  Signals,  Sanders  and 
Lights 

§230.80    Cabs. 

(a)  General  provisions.  Cabs  shall  be 
securely  attached  or  braced  and 
maintained  in  a  safe  and  suitable 
condition  for  service.  Cab  windows  of 
steam  locomotives  shall  provide  an 
imdistorted  view  of  the  track  and 
signals  for  the  crew  from  their  normal 
position  in  the  cab.  Cab  floors  shall  be 
kept  free  of  tripping  or  slipping  hazards. 
The  cab  climate  shall  be  maintained  to 
provide  an  environment  that  does  not 
unreasonably  interfere  with  the  engine 
crew's  performance  of  their  duties 
under  ordinary  conditions  of  service. 

(b)  Steam  pipes.  Steam  pipes  shall  not 
be  fastened  to  the  cab.  New  construction 
or  renewals  made  of  iron  or  steel  pipe 
greater  than  >/b  inch  NPS  that  are  subject 
to  boiler  pressure  in  cabs  shall  have  a 
minimum  wall  thickness  equivalent  to 
schedule  80  pipe,  with  properly  rated 
valves  and  fittings.  Live  steam  heating 
radiators  must  not  be  fastened  to  the 
cab.  Exhaust  steam  radiators  may  be 
fastened  to  the  cab. 

(c)  Oil-burning  steam  locomotives.  If 
the  cab  is  enclosed,  oil  biuning  steam 
locomotives  that  take  air  for  combustion 
through  the  fire-door  opening  shall  have 
a  suitable  conduit  extending  fit>m  the 
fire-door  to  the  outside  of  the  cab. 

§230.81    Cab  aprons. 

(a)  General  provisions.  Cab  aprons 
shall  be  of  proper  length  and  width  to 
ensiue  safety.  Cab  aprons  shall  be 
securely  hinged,  maintained  in  a  safe 
and  suitable  condition  for  service,  and 
roughened,  or  other  provision  made,  to 
afford  secvire  footing. 

(b)  Width  of  apron.  The  cab  apron 
shall  be  of  a  sufficient  width  to  prevent, 
when  the  drawbar  is  disconnected  and 
the  safety  chains  or  the  safety  bars  are 
taut,  the  apron  from  dropping  between 
the  steam  locomotive  and  tender. 

§  230.82    Fire  doors  and  mechanical 
stokers. 

(a)  General  provisions.  Each  steam 
locomotive  shall  have  a  fire  door  which 
shall  latch  securely  when  closed  and 
which  shall  be  maintained  in  a  safe  and 
suitable  condition  for  service.  Fire  doors 


on  all  oil-buming  locomotives  shall  be 
latched  seciirely  with  a  pin  or  key. 

(b)  Mechanically  operated  fire  doors. 
Medianically  operated  fire  doors  shall 
be  so  constructed  and  maintained  that 
they  may  be  operated  by  pressure  of  the 
foot  on  a  pedal,  or  other  suitable 
appliance,  located  on  the  floor  of  the 
cab  or  tender  at  a  suitable  distance  ^m 
the  fire  door,  so  that  they  may  be 
conveniently  operated  by  the  person 
firing  the  steam  locomotive. 

(c)  Hand-operated  doors.  Hand 
operated  fire  doors  shall  be  so 
constructed  and  maintained  that  they 
may  be  conveniently  operated  by  the 
person  firing  the  steam  locomotive. 

§230.83    Cylinder  cocks. 

Each  steam  locomotive  shall  be 
equipped  with  cylinder  cocks  which 
can  be  operated  from  the  cab  of  the 
steam  locomotive.  All  cylinder  cocks 
shall  be  maintained  in  a  safe  and 
suitable  condition  for  service. 

§230.84    Sanders. 

Steam  locomotives  shall  be  equipped 
with  operable  sanders  that  deposit  sand 
on  the  rail  head  in  front  of  a  set  of 
driving  wheels.  Sanders  shall  be  tested- 
at  the  beginning  of  each  day  the 
locomotive  is  used. 

§23a85    Audible  warning  devtee. 

(a)  General  provisions.  Each  steam 
locomotive  shall  be  equipped  with  an 
audible  warning  device  that  produces  a 
minimimi  sound  level  of  96db(A)  at  100 
feet  in  front  of  the  steam  locomotive  in 
its  direction  of  travel.  The  device  shall 
be  arranged  so  that  it  may  conveniently 
be  operated  by  the  engineer  bom  his 
normal  position  in  the  cab. 

(b)  Method  of  measurement. 
Measurement  of  the  soimd  level  shall  be 
made  using  a  sound  level  meter 
conforming,  at  a  minimum,  to  the 
requirements  of  ANSI  Sl.4-1971,  Type 
2,  and  set  to  an  A- weighted  slow 
response.  While  the  steam  locomotive  is 
on  level,  tangent  track,  the  microphone 
shall  be  positioned  4  feet  above  the 
ground  at  the  center  line  of  the  track 
and  shall  be  oriented  with  respect  to  the 
sound  source  in  accordance  with  the 
microphone  manufacturer's 
recommendations. 

§230.86    Required  Illumination. 

(a)  General  provisions.  Each  steam 
locomotive  used  between  sunset  and 
sunrise  shall  be  equipped  with  an 
operable  headlight  that  provides 
illumination  sufficient  for  a  steam 
locomotive  engineer  in  the  cab  to  see,  in 
a  clear  atmosphere,  a  dark  object  as 
large  as  a  man  of  average  size  standing 
at  least  800  feet  ahead  and  in  fit>nt  of 


Federal  Register /Vol.  63.  No.  186 /Friday,  September  25,  1998 /Proposed  Rules  51439 


such  headlight.  If  a  steam  locomotive  is 
regularly  required  to  run  backward  for 
any  portion  of  its  trip  other  than  to  pick 
up  a  detached  portion  of  its  train  or  to 
make  terminal  movements,  it  shall  also 
be  equipped  on  its  rear  end  with  an 
operable  headlight  that  is  capable  of 
providing  the  illumination  described  in 
this  parBgraph  (a). 

(b)  Dimming  device.  Such  headlights 
shall  be  provided  with  a  device  whereby 
the  light  from  same  may  be  diminished 
in  yards  and  at  stations  or  when  meeting 
trains. 

(c)  Where  multiple  locomotives 
utilized.  When  two  or  more  steam 
locomotives  are  used  in  the  same  train, 
the  leading  steam  locomotive  only  will 
be  required  to  display  a  headlight. 

1230,87   CabHghti. 

Each  steam  locomotive  shall  have  cab 
lights  that  sufficiently  illuminate  the 
control  instruments,  meters  and  gauges 
to  enable  the  engine  crew  to  make 
accurate  readings  bom  their  usual  and 
proper  positions  in  the  cab.  These  lights 
shall  be  so  located  and  constructed  diat 
the  light  will  shine  only  on  those  parts 
requiring  illumination  and  does  not 
interfere  with  the  mgine  crew's  vision 
of  the  track  and  signals.  Each  steam 
locomotive  shall  also  have  a 
conveniently  located  additional  lamp 
that  can  be  readily  turned  on  and  off  by 
the  persons  operating  the  steam 
locomotive,  and  that  provides  sufficient 
illumination  for  them  to  read  train 
orders  and  timetables.    ' 

Tlirottle  and  Reverdng  Gear 


f23aS8 

Throttles  shall  be  maintained  in  safe 
and  suitable  condition  for  service,  and 
efficient  means  provided  to  hold  the 
throttle  lever  in  any  desired  position. 


f23Oi80    Rewaraa) 

(a)  General  provisions.  Reverse  gear, 
reverse  levers,  and  quadrants  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  service.  Reverse  lever 
latch  shall  be  so  arranged  that  it  can  be 
easily  disengaged,  and  provided  with  a 
spring  whi(£  will  keep  it  firmly  seated 
in  quadrant.  Proper  counterbalance 
shall  be  provided  for  the  valve  gear. 

(b)  Air-operated  power  reverse  gear. 
Steam  locomotives  that  are  equipped 
with  air  operated  power  reverse  gear 
shall  be  equipped  with  a  connection 
whereby  such  gear  may  be  operated  by 
steam  or  by  an  auxiliary  supply  of  air  in 
case  of  bilure  of  the  main  reservoir  air 
pressure.  The  operating  valve  handle  for 
such  connection  shall  be  conveniently 
located  in  the  cab  of  the  locomotive  and 
shall  be  plainly  marked.  If  an 
independent  air  reservoir  is  used  as  the 


soiuce  of  the  auxiliary  supply  for  the 
reverse  gear,  it  shall  be  provided  with 
means  to  automatically  prevent  loss  of 
pressure  in  event  of  failure  of  the  main 
reservoir  air  pressure. 

(c)  Power  reverse  gear  reservoirs. 
Power  reverse  gear  reservoirs,  if 
provided,  miist  be  equipped  with  the 
means  to  automatically  prevent  the  loss 
of  pressure  in  the  event  of  a  failure  of 
main  air  pressure  and  have  storage 
capacity  for  not  less  than  one  complete 
operating  cycle  of  control  equipment. 

Draw  Gear  and  Draft  Systems 

f  230.90    Draw  gear  batwaan  alMm 
tocomotlva  ano  tanoer. 

(a)  Maintenance  and  testing.  The 
draw  gear  between  the  steam  locomotive 
and  tender,  together  with  the  pins  and 
fastenings,  shall  be  maintained  in  safe 
and  suitable  condition  for  service.  The 
pins  and  drawbar  shall  be  removed  and 
tested  for  defects  using  an  appropriate 
NDE  method  at  every  annual  inspection. 
Where  visual  inspection  does  not 
disclose  any  defKts,  an  additional  NDE 
testing  method  shall  be  employed. 
Suitable  means  for  securing  the  drawbar 
pins  in  place  shall  be  provided.  Inverted 
dra%vbar  pins  shall  be  held  in  place  by 
plate  or  stirrup. 

(b)  Safety  bars  and  chains  generally. 
One  or  more  safety  bar(s)  or  two  or  more 
safety  chains  shall  be  provided  between 
the  steam  locomotive  and  tender.  Hie 
combined  strength  of  the  safety  chains 
or  safety  bar(s)  and  their  fastenings  shall 
be  not  less  thui  50  percent  of  the 
strength  of  the  drawbar  and  its 
connections.  These  shall  be  maintained 
in  safe  and  suitable  condition  for 
service,  and  inspected  at  the  same  time 
draw  gear  is  inspected. 

(c)  Siinimum  length  of  safety  chains 
or  bars.  Safety  chains  or  safety  bar(s) 
shall  be  of  the  tninimiifn  length 
consistent  with  the  ciuvature  of  the 
railroad  on  which  the  steam  locomotive 
is  operated. 

(a)  Lost  motion.  Lost  motion  between 
steam  locomotives  and  tenders  not 
equipped  Mrith  spring  buffers  shall  be 
kept  to  a  tniniTniim  and  shall  not  exceed 
V^inch. 

(e)  Spring  buffers.  When  spring 
buffers  are  used  between  steam 
locomotives  and  tenders  the  spring  shall 
be  applied  with  not  less  than  V4  inch 
compression,  and  shall  at  all  times  be 
under  sufficient  compression  to  keep 
the  chafing  feces  in  contact. 

f  230.91    Chafing  Irona. 

Chafing  irons  that  permit  proper 
curving  shall  be  securely  attached  to  the 
steam  locomotive  and  tender,  and  shall 
be  maintained  to  permit  lateral  and 
vertical  movement. 


§230.92    Draw  gear  and  draft  aystama. 

Couplers,  draft  gear  and  attachments 
on  steam  locomotives  and  tenders  shall 
be  securely  fastened,  and  maintained  in 
safe  and  suitable  condition  for  service. 

Driving  Gear  — 

f23a93    Platona  and  piaton  roda. 

(a)  Maintenance  and  testing.  Pistons 
and  piston  rods  shall  be  maintained  in 
safe  and  suitable  condition  for  service. 
Piston  rods  shall  be  inspected  for  cracks 
each  time  they  are  removed,  and  shall 
be  renewed  if  found  defective. 

(b)  Fasteners.  Fasteners  (keys,  nuts, 
etc.)  shall  be  kept  tight  and  shall  have 
some  means  to  prevent  them  from 
loosening  or  felling  out  of  place. 


|23Ql94 

Crossheads  shall  be  maintained  in  a 
safe  and  suitable  condition  for  service, 
with  not  more  than  V*  inch  vertical  or 
Vie  inch  lateral  clearance  between 
crossheads  and  guides. 


123096 

Guides  shall  be  seciirely  fastened  and 
maintained  in  a  safe  and  suitable 
condition  iot  service. 


123096    Maln,aida,and 


(a)  General.  Main,  side  or  valve 
motion  rods  developing  cracks  or 
becoming  otherwise  defective  shall  be 
removed  fnnn  service  immediately  and 
repaired  or  renewed. 

(b)  Repairs.  Repairs,  and  welding,  of 
main,  side  or  valve  motion  rods  shall  be 
made  in  accordance  Mdth  an  accepted 
national  standard.  The  steam 
locomotive  owner  and/or  operator  shall 
submit  a  written  request  for  approval  to 
the  FRA  Regional  Administrator  prior  to 
welding  defective  main  rods,  side  rods, 
and  valve  gear  components. 

(c)  Bearing  and  bushings.  Bearings 
and  bushings  shall  so  fit  the  rods  as  to 
be  in  a  safe  and  suitable  condition  for 
service,  and  means  shall  be  provided  to 
prevent  bushings  from  turning  in  the 
rod.  Straps  shall  fit  and  be  securely 
bolted  to  rods.  Floating  bushings  need 
not  be  provided  with  means  to  prevent 
bushings  fixim  turning. 

(d)  Side  motion  of  rods.  The  total 
amoimt  of  side  motion  of  each  rod  on 
its  crank  pin  shall  not  exceed  V4  inch. 

(e)  Oil  and  grease  cups.  Oil  and  grease 
cups  shall  be  securely  attached  to  rods, 
and  grease  cup  plugs  shall  be  equipi>ed 
with  a  suitable  fastening  that  will 
prevent  them  from  being  ejected. 

(f)  Main  rod  bearings.  The  bore  of 
main  rod  bearings  shidl  not  exceed  pin 
diameters  more  than  '/^2  inch  at  front  or 
back  end.  The  total  lost  motion  at  both 
ends  shall  not  exceed  %2  inch. 
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(g)  Side  rod  bearings.  The  bore  of  side 
rod  bearings  shall  not  exceed  pin 
diameters  more  than  V32  inch  on  main 
pin  nor  more  than  ^/le  inch  on  other 
pins. 

S  230.97    Crank  pins. 

(a)  General  provisions.  Crank  pins 
shall  be  securely  applied.  Securing  the 
fit  of  a  loose  crank  pin  by  shimming, 
prick  punching,  or  welding  is  not 
permitted. 

(b)  Maintenance.  Crank  pin  collars 
and  collar  fasteners  shall  be  maintained 
in  a  safe  and  suitable  condition  for 
service. 

Running  Gear 


S23a98 
axlaa. 


Driving,  trailing,  and  engine  truck 


(a)  Condemning  defects.  Driving, 
trailing,  and  engine  truck  axles  with  any 
of  the  following  defects  shall  be 
removed  bom  service  immediately  and 
repaired,  see  appendix  B  of  this  part  for 
inspection  requirements: 

(1)  Bent  axle; 

(2)  Cut  journals  that  cannot  be  made 
to  run  cool  without  turning; 

(3)  Transverse  seams  in  iron  or  steel 
axles; 

(4)  Seams  in  axles  causing  journals  to 
run  hot; 

(5)  Axles  that  are  unsafe  on  account 
of  usage,  accident  or  derailment; 

(6)  Any  axle  worn  ^/t  inch  or  more  in 
diameter  below  the  original/new  journal 
diameter,  except  as  provided  in 
paragraph  (a)(7)  of  this  section; 

(7)  Any  driving  axles  other  than  main 
driving  axles  with  an  original  or  new 
diameter  greater  than  6  inches  that  are 
worn  V4  inch  or  more  in  diameter  below 
the  original/new  diameter. 

(b)  Journal  diameter  stamped.  For 
steam  locomotives  with  plain  bearings, 
the  original/new  joiunal  diameter  shall 
be  stamped  on  one  end  of  the  axle  by 
(5  years  after  effective  date  of  the  final 
rule]. 

$230.99   Tender  truck  axles. 

The  minimmn  diameters  of  eixles  for 
various  axle  loads  shall  be  as  follows: 


Mini- 

Mini- 

Mini- 

mum dh 

mum  di- 

mum di- 

Axle load  (in 

ameter 

ameter 

ameter 

pounds) 

of  jour- 

of wfieel 

of  cen- 

nal (in 

seat  (in 

ter  (in 

inches) 

inches) 

inches) 

50000  _.. 

5'/6 

7% 

6V16 

38000  

5 

6% 

5% 

31000  

4'A 

6V4 

5Vi6 

22000  

3% 

5 

4% 

15000  

3Va 

4% 

3% 

§230.100    Defects  In  tender  truck  axles  and 
Journals. 

(a)  Tender  truck  axle  condemning 
defects.  Tender  truck  axles  with  any  of 
the  following  defects  shall  be  removed 
from  service  inunediately  and  repaired: 

(1)  Axles  that  are  bent; 

(2)  Collars  that  are  broken,  cracked,  or 
worn  to  V4  inch  or  less  in  thickness; 

(3)  Truck  axles  that  {ire  unsafe  on 
account  of  usage,  accident,  or 
derailment; 

(4)  A  fillet  in  the  back  shoulder  that 
is  worn  out;  or 

(5)  A  gouge  between  the  wheel  seats 
that  is  more  than  Vs  of  an  inch  in  depth. 

(b)  Tender  truck  journal  condemning 
defects.  Tender  truck  journals  with  any 
of  the  following  defects  shall  be 
removed  bom  service  immediately  and 
repaired : 

(1)  Cut  journals  that  cannot  be  made 
to  run  cool  without  turning; 

(2)  Seams  in  axles  causing  journals  to 
run  hot; 

(3)  Overheating,  as  evidenced  by 
pronounced  blue  black  discoloration; 

(4)  Transverse  seams  in  journals  of 
iron  or  steel  axles;  or 

(5)  Journal  surfaces  having  any  of  the 
following: 

(i)  A  cinnimferential  score; 

(ii)  Corrugation; 

(iii)  Pitting; 

(iv)  Rust;  or  (v)  Etching. 

%  230.101    Steam  tocomotlve  driving 
Journal  Iwxes. 

(a)  Driving  journal  boxes.  Driving 
journal  boxes  shall  be  maintained  in  a 
safe  and  suitable  condition  for  service. 
Not  more  than  one  shim  may  be  used 
between  the  box  and  bearing. 

(b)  Broken  bearing^.  Broken  bearings 
shall  be  renewed. 

(c)  Loose  bearings.  Loose  bearings 
shall  be  repaired  or  renewed. 


§23ai02 
iMxes. 


Tettder  plain  bearing  Journal 


Plain  bearing  journal  boxes  with  the 
following  defects  shall  be  removed  fi'om 
service  immediately  and  repaired: 

(a)  A  box  that  does  not  contain  visible 
fireeoil; 

(b)  A  box  lid  that  is  missing,  broken, 
or  open  except  to  receive  servicing; 

(c)  A  box  containing  foreign  matter, 
such  as  dirt,  sand,  or  coal  dust  that  can 
reasonably  be  expected  to  damage  the 
bearing;  or  have  a  detrimental  effect  on 
the  lubrication  of  the  journal  and 
bearing; 

(d)  A  lubricating  pad  that: 

(1)  Is  missing; 

(2)  Is  not  in  contact  with  the  journal; 

(3)  Has  a  tear  extending  half  the 
length  or  width  of  the  pad,  or  more, 
except  by  design; 


(4)  Shows  evidence  of  having  been 
scorched,  burned,  or  glazed; 

(5)  Contains  decaying  or  deteriorated 
fabric  that  impairs  proper  lubrication  of 
the  pad; 

(6)  Has  an  exposed  center  core  (except 
by  design);  or 

(7)  Has  metal  parts  contacting  the 
journal; 

(e)  A  plain  bearing  that: 

(1)  Is  missing,  cracked,  broken; 

(2)  Has  a  bearing  liner  loose; 

(3)  Has  a  broken  out  piece;  or 

(4)  Has  indications  of  having  been 
overheated,  as  evidenced  by: 

(i)  Melted  babbitt: 

(ii)  Smoke  from  hot  oil;  or 

(iii)  Journal  surface  damage;  or 

(f)  A  plain  bearing  wedge  that: 

(1)  Is  missing,  cracked  or  broken;  or 

(2)  Is  not  located  in  its  design 
position. 

§  230.1 03   Tender  roller  bearing  Journal 

Tender  roller  bearing  journal  boxes 
shall  be  maintained  in  a  safe  and 
suitable  condition. 

i  23ai04    Driving  box  shoes  and  wedges. 

Driving  box  shoes  and  wedges  shall 
be  maintained  in  a  safe  and  suitable 
condition  for  service. 

f23ai05    Lateral  motion. 

(a)  Condemning  limits.  The  total 
lateral  motion  or  play  between  the  hubs 
of  the  wheels  and  the  boxes  on  any  pair 
of  wheels  shall  not  exceed  the  following 
limits: 

Engine  truck  wheels  (with  swing 

centers) 1" 

Engine  truck  wheels  (writh  rigid 

centers) 1%" 

Trailing  truck  wheels 1" 

Driving  wheels %" 

(b)  Limits  increased.  These  limits  may 
be  increased  on  steam  locomotives 
operating  on  track  where  the  curvature 
exceeds  20  degrees  when  it  can  be 
shown  that  conditions  require 
additional  lateral  motion. 

(c)  Non-interference  with  other  parts. 
The  lateral  motion  shall  in  all  cases  be 
kept  within  such  limits  that  the  driving 
wheels,  rods,  or  crank  pins  will  not 
interfere  with  other  parts  of  the  steam 
locomotive. 

Trucks,  Frames  and  Equaliziiig  System 

%  230.1 06    Steam  tocomotlve  frame. 

(a)  Maintenance  and  inspection. 
Frames,  decks,  plates,  tailpieces, 
pedestals,  and  braces  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  service,  and  shall  be 
cleaned  and  thoroughly  inspected  each 
time  the  steam  locomotive  is  in  shop  for 
heavy  repairs. 


Federal  Register /Vol.  63.  No.  186 /Friday,  September  25,  1998 /Proposed  Rules 


51441 


(b)  Broken  frames.  Broken  frames 
properly  patdied  or  secured  by  clamps 
or  other  suitable  means  which  restores 
the  rigidity  of  the  frame  are  permitted. 

S  230.1 07   Tender  frame  and  body. 

(a)  Maintenance.  Tender  frames  shall 
be  maintained  in  a  safe  and  suitable 
condition  for  service. 

(b)  Height  difference.  The  difference 
in  height  between  the  deck  on  the 
tender  and  the  cab  floor  or  deck  on  the 
steam  locomotive  shall  not  exceed  1 V2 
inches. 

(c)  Gangway  minimum  width.  The 
minimum  width  of  the  gangway 
between  steam  locomotive  and  tender, 
while  standing  on  tangent  track,  shall  be 
16  inches. 

(d)  Tender  frame  condemning  defects. 
A  tender  frame  with  any  of  the 
following  defects  shall  be  removed  frtim 
service  immediately  and  repaired: 

(1)  Portions  of  the  tender  frame  or 
body  (except  wheels)  that  have  less  than 
a  2V^  inches  clearance  from  the  top  of 
rail; 

(2)  Tender  center  sill  that  is  broken, 
cracked  more  than  6  inches,  or 
permanently  bent  or  buckled  more  than 
2>;^  inches  in  any  six  foot  length; 

(3)  Tender  coupler  carrier  that  is 
broken  or  missing; 

(4)  Tender  center  plate,  any  portion  of 
which  is  missing  or  broken  or  that  is  not 
properly  secured;  or 

(5)  Tender  that  has  a  broken  side  sill, 
crossbearer,  or  body  bolster. 

S  230.106    Steam  locomotive  leading  and 
traliing  tFiicka. 

(a)  Maintenance.  Trucks  shall  be 
maintained  in  safe  and  suitable 
condition  for  service.  Center  plates  shall 
fit  properly,  and  the  male  center  plate 
shall  extend  into  the  female  center  plate 
not  less  than  %  inch.  All  centering 
devices  shall  be  properly  maintained 
and  shall  not  permit  lost  motion  in 
excess  of  V2  inch. 

(b)  Safety  chain  required.  A  suitable 
safety  chain  shall  be  provided  at  each 
front  comer  of  all  four  wheel  engine 
trucks. 

(c)  Clearance  required.  All  parts  of 
trucifLs  shall  have  sufficient  clearance  to 
prevent  them  from  interfering  with  any 
other  part  of  the  steam  locomotive. 

f23ai00   lander  tnido. 

(a)  Tender  truck  frames.  A  tender 
truck  frame  shall  not  be  broken,  or  have 
a  crack  in  a  stress  area  that  affects  its 
structural  integrity.  Tender  truck  center 
plates  shall  be  securely  fastened, 
maintained  in  a  safe  and  suitable 
condition  for  service,  and  provided  with 
a  center  pin  properly  secured.  The  male 


center  plate  must  extend  into  the  female 
center  plate  at  least  Va  inch.  Shims  may 
be  used  between  truck  center  plates. 

(b)  Tender  truck  bolsters.  Truck 
bolsters  shall  be  maintained 
approximately  level. 

(c)  Condemning  defects  for  springs  or 
spring  rigging.  Springs  or  spring  rigging 
with  any  of  the  following  defects  shall 
be  taken  out  of  service  immediately  and 
renewed  or  properly  repaired: 

(1)  An  elliptical  spring  with  its  top 
(long)  leaf  or  any  other  five  leaves  in  the 
entire  spring  pack  broken; 

(2)  A  broken  coil  spring  or  saddle; 

(3)  A  coil  spring  that  is  fully 
compressed; 

(4)  A  broken  or  cracked  equalizer, 
hanger,  bolt,  gib  or  pin; 

(5)  A  broken  coil  spring  saddle;  and 

(6)  A  semi-elliptical  spring  with  a  top 
(long)  leaf  broken  or  two  leaves  in  the 
top  half  broken,  or  any  three  leaves  in 
the  entire  spring  broken. 

(d)  Tender  securing  arrangement. 
Each  tender  shall  have  a  device  or 
securing  arrangement  to  prevent  the. 
truck  and  tender  body  from  separating 
in  case  of  derailment.  This  arrangement 
shall  be  maintained  in  a  safe  and 
suitable  condition  for  service. 

(e)  Side  bearings  and  truck  centering 
devices.  Where  equipped,  side  bearings 
and  truck  centering  devices  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  service. 

(f)  Friction  side  bearings.  Friction  side 
bearings  shall  not  be  nm  in  contact,  and 
shall  not  be  considered  to  be  in  contact 
if  there  is  clearance  between  them  on 
either  side  when  measured  on  tangent 
level  track. 

(g)  Side  bearings.  All  rear  trucks  shall 
be  equipped  with  side  bearings. 

When  the  spread  of  side  bearings  is  50 
inches,  their  maximum  clearance  shall 
be  Vs  inch  on  each  side  for  rear  trucks 
and  V4  inch  on  each  side  for  fitint 
trucks,  where  used.  When  the  spread  of 
the  side  bearings  is  increased,  the 
maximum  clearance  shall  be  increased 
proportionately. 

1230.110    PHota. 

(a)  General  provisions.  Pilots  shall  be 
securely  attached,  properly  braced,  and 
maintained  in  a  safe  and  suitable 
condition  for  service. 

(b)  Minimum  And  maximum 
clearance.  The  minimum  clearance  of 
pilot  above  the  rail  shall  be  3  inches  and 
the  maximum  clearance  shall  be  6 
inches  measured  on  tangent  level  track. 

§230.111    Spring  rigging. 

(a)  Arrangement  of  springs  and 
equalizers.  Springs  and  equalizers  shall 
be  arranged  to  ensure  the  proper 


distribution  of  weight  to  the  various 
wheels  of  the  steam  locomotive, 
maintained  approximately  level  and  in 
a  safe  and  suitable  condition  for  service. 
Adjusting  weights  by  shifting  weights 
from  one  pair  of  wheels  to  another  is 
permissible. 

(b)  Spring  or  spring  rigging 
condemning  defects.  Springs  or  spring 
rigging  with  any  of  the  following  defects 
shall  be  removed  from  service 
immediately  and  renewed  or  properly 
repaired: 

(1)  Top  leaf  broken  or  two  leaves  in 
top  half  or  any  three  leaves  in  spring 
broken.  (The  long  side  of  a  spring  to  be 
considered  the  top.)  Broken  springs  not 
exceeding  these  requirements  may  be 
repaired  by  applying  clips  providing  the 
clips  can  be  made  to  remain  in  place; 

(2)  Any  spring  with  leaves  excessively 
shifting  in  the  band; 

(3)  Broken  coil  springs;  or 

(4)  Broken  driving  box  saddle, 
equalizer,  hanger,  bolt,  or  pin. 

Wheels  and  Tires 

{23ai12    WhaatoandtirBa. 

(a)  Mounting.  Wheels  shall  be 
securely  mounted  on  axles.  Prick 
punching  or  shimming  the  wheel  fit  will 
not  be  permitted.  The  diameter  of 
wheels  on  the  same  axle  shall  not  vary 
more  than  '^2  inch. 

(b)  Gage.  Wheels  used  on  standard 
gage  trade  will  be  out  of  gage  if  the 
inside  gage  of  flanges,  measiued  on  base 
line  is  less  than  53  inches  or  more  than 
53^/b  inches.  Wheels  used  on  less  than 
standard  gage  track  will  be  out  of  gage 
if  the  inside  gage  of  flanges,  measured 
on  base  line,  is  less  than  the  relevant 
track  gage  less  3  V2  inches  or  more  than . 
the  relevant  track  gage  less  3Va  inches. 

(c)  Flange  distance  variance.  The 
distance  back  to  back  of  flanges  of 
wheels  mounted  on  the  same  axle  shall 
not  vary  more  than  Vt  inch. 

(d)  Tire  thickness.  Wheels  may  not 
have  tires  with  a  minimum  thickness 
less  than  that  indicated  in  the  table  in 
this  paragraph  (d).  When  retaining  rings 
are  used,  measiuements  of  tires  to  be 
taken  from  the  outside  circiunference  of 
the  ring,  and  the  minimum  thickness  of 
tires  may  be  as  much  below  the  limits 
specified  earUer  in  this  paragraph  (d)  as 
the  tires  extend  between  the  retaining 
rings,  provided  i*  does  not  reduce  the 
thickness  of  the  tire  to  less  than  1  V% 
inches  from  the  throat  of  flange  to  the 
counterbore  for  the  retaining  rings.  The 
required  minimum  thickness  for  tires, 
by  wheel  center  diameter  and  weight 
per  axle,  is  as  follows: 
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Weight  per  axle  (weight  on  drivers  divided  by  number  of  pairs  of  driving  wheels) 

Diameter  of  wheel 
center  (inches) 

Minimum 
thickness 
(inches) 

30  000  Dounds  and  under  

44  and  under 

Over  44  to  50  

I'A 

tVie 

'- 

Over  50  to  56  

1% 

Over  56  to  62  

1Vl6 

Over  62  to  68  

Vk 

Over  68  to  74  

IVie 

Over  74 

1% 

Over  30  000  to  35  000  Dounck                

44  and  under 

Over  44  to  50  

1Vie 

1% 

Over  50  to  56  

IVie 

Over  56  to  62  

I'/fe 

*■ 

Over  62  to  68  

1»/16 

Over  68  to  74  

1% 

Over  74 

I'Vie 

Over  35  000  to  40  000  Dourxls » 

44  and  under 

Over  44  to  50  

1% 

IVie 

Over  50  to  56  

Vh 

Over  56  to  62  

IVie 

Over  62  to  68  

1% 

Over  68  to  74  

VVie 

Over  74 

1% 

Over  40  000  to  45  000  oounds    ; * 

44  and  under 

Over  44  to  50  

1Vie 

Vk 

Over  50  to  56 

1»/ie 

Over  56  to  62  

1% 

Over  62  to  68  

I'Vie 

Over  68  to  74  

1^4 

Over  74 

rVie 

Over  45  000  to  50  000  oourxls  - 

44  and  under 

Over  44  to  50  

Vk 

1»/ie 

Over  50  to  56  

1% 

Over  56  to  62  

rVie 

Over  62  to  68  

1% 

Over  68  to  74  

rVie 

Over  74 

Vh 

Over  50  000  to  55  000  oounds    

44  and  under 

Over  44  to  50  

IVie 

1% 

Over  50  to  56  

1'Vie 

Over  56  to  62  . — 

1% 

Over  62  to  68  

rVie 

Over  68  to  74  

1% 

Over  74 

rVie 

Over  55  000  oounds               „ 

44  and  under 

Over  44  to  50  

1% 

rVie 

Over  50  to  56  

1% 

- 

Over  56  to  62  

I'Vie 

Over  62  to  68  

1% 

Over  68  to  74  

1'^e 

Over  74 

2 

(e)  Tin  width.  Flanged  tires  shall  be 
no  less  than  5V2  inches  wide  for 
standard  gage  and  no  less  than  5  inches 
wide  for  narrow  gage.  Plain  tires  shall 
be  no  less  than  6  inches  wide  for 
standard  gage  and  no  less  than  5V2 
inches  wide  for  narrow  gage. 

§23ail3   WhMis  and  tire  defects. 

Steam  locomotive  and  tender  wheels 
or  tires  developing  any  of  the  defects 
listed  in  this  section  shall  be  removed 
from  service  inmiediately  and  repaired. 
Except  as  provided  in  §  230.114, 
welding  on  wheels  and  tires  is 
prohibited.  A  wheel  that  has  been 
welded  is  a  welded  wheel  for  the  life  of 
the  wheel. 


(a)  Cracks  or  breaks.  Wheels  and  tires 
may  not  have  a  crack  or  break  in  the 
flange,  tread,  rim,  plate,  hub  or  brackets. 

(b)  Flat  spots.  Wheels  and  tires  may 
not  have  a  single  flat  spot  that  is  2V^ 
inches  or  more  in  length,  or  two 
adjoining  spots  that  are  each  two  or 
more  inches  in  length. 

(c)  Chipped  flange.  Wheels  and  tires 
may  not  have  a  gouge  or  chip  in  the 
flange  that  is  more  than  IVz  inches  in 
length  and  V2  inch  in  width. 

(d)  Broken  rims.  Wheels  and  tires  may 
not  have  a  circumferentially  broken  rim 
if  the  tread,  measured  from  the  flange  at 
a  point  Va  inch  above  the  tread,  is  less 
than  33/4  inches  in  uridth. 


(e)  Shelled-out  spots.  Wheels  and  tires 
may  not  have  a  shelled-out  spot  2*/i 
indies  or  more  in  length,  or  two 
adjoining  spots  that  are  each  two  or 
more  inches  in  length,  or  so  numerous 
as  to  endanger  the  safety  of  the  wheel. 

(f)  Seams.  Wheels  and  tires  may  not 
have  a  seam  running  lengthwise  that  is 
within  33/4  inches  of  the  flange. 

(g)  Worn  flanges.  Wheels  and  tires 
may  not  have  a  flange  worn  to  a  *Vie 
indi  thickness  or  less,  as  measured  at  a 
point  %  inch  above  the  tread. 

(h)  Worn  treads.  Wheels  and  tires  may 
not  have  a  tread  worn  hollow  Vie  inch 
or  more. 

(i)  Flange  height.  Wheels  and  tires 
may  not  have  a  flange  height  of  less  than 
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1  inch  nor  more  than  1 V2  inches,  as 
measured  from  the  tread  to  the  top  of 
the  flange. 

(j)  Rim  thickness.  Wheels  may  not 
have  rims  less  than  1  inch  thick. 

(k)  Wheel  diameter.  Wheels  may  not 
have  wheel  diameter  variance,  for 
v\rheels  on  the  same  axle  or  in  the  same 
driving  wheel  base,  greater  than  V32 
inch,  when  all  tires  are  turned  or  new 
tires  applied  to  driving  and  trailing 
wheels.  When  a  single  tire  is  applied  the 
diameter  must  not  vary  more  than  V32 
inch  from  that  of  the  opposite  wheel  on 
the  same  axle.  When  a  single  pair  of 
tires  is  applied  the  diameter  must  be 
within  %2  inch  of  the  average  diameter 
of  the  wheels  in  the  driving  wheel  base 
to  which  they  are  applied. 

§230.114    Wheel  centers. 

(a)  Filling  blocks  and  shims.  Driving 
and  trailing  wheel  centers  with  divided 
rims  shall  be  properly  fitted  with  iron 
or  steel  filling  blocks  before  the  tires  are 
applied,  and  such  filling  blocks  shall  be 
properly  maintained.  When  shims  are 
inserted  between  the  tire  and  the  wheel 
center,  not  more  than  two  thicknesses  of 
shims  may  be  used,  one  of  which  must 
extend  entirely  around  the  wheel.  The 
shim  which  extends  entirely  around  the 
wheel  may  be  in  three  or  four  pieces, 
providing  they  do  not  lap. 

(b)  Wheel  center  condemning  defects. 
Wheel  centers  with  any  of  the  following 
defects  shall  be  removed  from  service 
immediately  and  repaired: 

(1)  Wheels  centers  loose  on  axle; 

(2)  Broken  Or  defective  tire  fastenings; 

(3)  Broken  or  cracked  hubs,  plates, 
bolts  or  spokes,  except  as  provided  in 
paragraph  (b)(4)  of  this  section;  or  (4) 
Driving  or  trailing  wheel  center  with 
three  adjacent  spokes  or  25  percent  or 
more  of  the  spokes  in  the  wheel  broken. 

(c)  Wheel  center  repairs.  Wheel 
centers  may  be  repaired  by  welding  or 
brazing  provided  that  the  defect  can 
properly  be  so  repaired  and,  following 
the  repair,  the  crankpin  and  axle  shall 
remain  tight  in  the  wheel.  Banding  of 
the  hub  is  permitted. 

(d)  Counterbalance  maintenance. 
Wheel  coimterbalances  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  service. 

Steam  Locomotive  Tanks 

§230.115    Feed  water  tanks. 

(a)  General  provisions.  Tanks  shall  be 
maintained  free  from  leaks,  and  in  safe 
and  suitable  condition  for  service. 
Suitable  screens  must  be  provided  for 
tank  wells  or  tank  hose  and  shall  be 
maintained  in  a  manner  that  allows  the 
unobstructed  flow  of  water.  Feed  water 
tanks  shall  be  equipped  with  a  device 
that  permits  the  measurement  of  the 


quantity  of  water  in  the  tender  feed 
water  tank  from  the  cab  or  tender  deck 
of  the  steam  locomotive.  Such  device 
shall  be  properly  maintained. 

(b)  Inspection  frequency.  As  often  as 
conditions  warrant  but  not  less 
frequently  than  every  92  service  days, 
the  Interior  of  the  tank  shall  be 
inspected,  and  cleaned  if  necessary. 

(c)  Top  of  tender.  Top  of  tender 
behind  fuel  space  shall  be  kept  clean, 
and  means  provided  to  carry  off  excess 
water.  Suitable  covers  shall  be  provided 
for  filling  holes. 

§230.116    (Ml  tanks. 

The  oil  tanks  on  oil  burning  steam 
locomotives  shall  be  maintained  free 
from  leaks.  The  oil  supply  pipe  shall  be 
equipped  with  a  safety  cut-off  device 
that: 

(a)  Is  located  adjacent  to  the  fuel 
supply  tank  or  in  another  safe  location; 

(b)  Closes  automatically  when  tripped 
and  that  can  be  reset  without  hazard; 
and 

(c)  Can  be  hand  operated  from  clearly 
marked  locations,  one  inside  the  cab 
and  one  accessible  from  the  ground  on 
each  exterior  side  of  the  steam 
locomotive. 

Appendix  A  to  Part  230— FRA's 
Exercise  of  Jurisdiction  Over  Tourist 
and  Historic  Railroads 

1.  Basic  Statutory  Concept.  FRA's  authority 
to  regulate  railroads  arises  from  Title  49  of 
the  United  States  Code  section  20103  which 
gives  the  agency  plenary  authority  over 
"every  area  of  railroad  safety."  49  U.S.C 
20103.  "Railroad"  is  defined  by  statute  as 
"all  forms  of  non-highway  ground 
transportation  that  run  on  rails  or 
electromagnetic  guideways  "  *  *."  49  U.S.C. 
20102(1).  The  definition  excludes  only  rapid 
transit  systems  that  operate  in  urban  areas 
and  are  not  connected  to  the  general  railroad 
system  of  transportation. '  "Railroad  carrier" 
is  defined  by  the  statute  as  "a  person 
providing  railroad  transportation."  49  U.S.Q 
20102(2).  For  resource  and  policy  reasons, 
FRA  does  not  extend  the  reach  of  most  of  its 
regulations  as  far  as  the  statute  permits.  (See 
49  CFR  Part  209,  Appendix  A.)  In  an  effort 

to  clarify  the  proper  extent  of  the  exercise  of 
FRA's  jurisdiction,  FRA  has  recently  settled 
on  several  principles  that  it  will  use  as 
guidelines. 

2.  Programatic  Approach.  FRA  will 
exercise  jurisdiction  over  all  tourist 
operations,  whether  or  not  they  operate  over 
the  general  railroad  system,  except  those  that 
are  (1)  less  than  24  inches  in  gage  and/or  (2) 
insular.  Operations  with  less  than  24-inch 
gage  have  never  been  considered  railroads 
under  the  Federal  railroad  safety  laws  and 
are  generally  considered  miniature  or 


'  "General  railroad  system  of  transportation"  is 
defined  at  49  CFR  Part  209.  Appendix  A  as:  "the 
network  of  standard  gage  railroads  over  which  the 
interchange  of  goods  and  passengers  throughout  the 
nation  is  possible." 


imitation  railroads.  FRA  will  consider  a 
tourist  operation  insular  if  its  operations  are 
limited  to  a  separate  enclave  in  such  a  way 
that  there  is  no  reasonable  expectation  that 
the  safety  of  any  member  of  the  public — 
except  a  business  guest,  a  licensee  of  the 
tourist  operation  or  an  affiliated  entity,  or  a 
trespasser — would  be  affected  by  the 
ojjeration.  An  of)eration  will  not  be 
considered  insular  if  one  or  more  of  the 
following  exists  on  its  line:  a  public  highway- 
rail  crossing  that  is  in  use;  an  at-grade  rail 
crossing  that  is  in  use;  a  bridge  over  a  public 
road  or  waters  used  for  commercial 
navigation;  or  a  common  corridor  with  a 
railroad,  i.e.,  its  operations  are  within  30  feet 
(track  centers)  of  those  of  any  railroad.  Thus, 
the  mere  fact  that  a  tourist  operation  is  not 
connected  to  the  general  railroad  system 
would  not  make  it  insular  under  these 
criteria.  While  these  criteria  will  tend  to  sort 
out  the  insular  theme  parks  and  museums, 
there  will  still  be  a  need  to  do  case-by-case 
analysis  in  some  close  situations. 

3.  How  the  Safety  Regulations  Apply.  If  the 
railroad  operates  on  the  general  system,  all 
statutes  and  regulations  apply  unless  and 
until  any  appropriate  waiver  has  been 
applied  for  and  granted.  Of  course,  FRA 
generally  lacks  authority  to  waive  statutory 
requirements.  However,  note  that  a  mere 
physical  connection  to  a  general  system 
railroad  does  not  necessarily  make  the  tourist 
or  historic  railroad  part  of  the  general  system, 
unless  its  operations  extend  onto  the  general 
system  or  the  connecting  general  system 
railroad  operates  on  its  property.  The  fact 
that  the  tourist  or  historic  railroad  acts  as  a 
shipper  or  consignee  of  rail  rolling  stock 
delivered  from  or  to  the  connecting  railroad 
does  not  make  the  shipper/consignee  a 
general  system  railroad,  so  long  as  the  two 
operations  are  kept  physically  separate  to 
ensure  safety.  FRA  Regional  Administrators 
are  authorized  to  evaluate  means  of 
separating  tourist  and  historic  railroads  £rom 
the  general  system  so  as  to  ensure  no 
interference  between  freight  and  passenger 
operations.  Examples  might  include  use  of  a 
locked  derail,  locked  or  spiked  switch,  or 
temporary  removal  of  a  section  of  rail  when 
tourist  or  historic  passenger  operations  are 
being  conducted.  Some  railroads  are  neither 
insular  nor  part  of  the  general  system  [i.e., 
stand-alone  lines  with  no  freight  traffic).  For 
these  railroads,  only  the  following 
regulations  and  statutory  provisions  apply: 
(a)  49  U.S.C.  20102,  20301,  20302,  20502- 
20505,  20902,  21302,  21304  (formerly  45 
U.S.C.  1,  2, 4,  9, 11  of  the  Safety  Appliance 
Act  and  45  U.S.C.  22  of  the  Locomotive 
Inspection  Act);  (b)  Federal  signal  inspection 
laws,  49  U.S.C.  20102,  20502-20505,  20902, 
21302,  21304;  (c)  Hazardous  materials 
regulations  (49  CFR  Parts  171-179);  (d)  FRA's 
procedural  regulations  at  49  CFR  Parts  209, 
211,  and  216;  (e)  Noise  emission  regulations 
(49  CFR  Part  210);  but  note  that  the 
regulations  do  NOT  apply  to  steam 
locomotives;  (f>  Freight  car  safety  standards 
(49  CFR  Part  215)  applicable  only  to  standard 
gage  lines;  (g)  Accident/incident  reporting 
regulations  (49  CFR  Part  225);  (h)  Hours  of 
Service  restrictions  on  duty  hours  (but  NOT 
reporting  or  record  keeping);  (i)  Steam 
locomotive  inspection  regulations  (49  CFR 
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Part  230):  (j)  Grade  crossing  signal  system 
safety  regulations  (49  CFR  Part  234);  and  (k) 
All  general  power  and  enforcement 
provisions  of  the  rail  safety  statutes  (e.g., 
subpoena  authority,  civil  penalty  authority, 
disqualification  authority,  and  emergency 
order  authority).  Thus,  there  are  many  FRA 
regulations  that  do  not  presently  apply  to 
tourist  railroads  that  are  not  operated  over 
the  general  system.  However,  FRA's 
emei^ncy  order  authority  permits  it  to 
addrms  a  true  safety  emergency  arising  from 
conditions  [e.g.,  the  proper  functioning  of  air 
brakes)  covered  by  those  regulations  or  any 
other  regulations  (e.g.,  the  track  safety 
standards)  that  do  not  apply  outside  of  the 
general  system.  Thus,  even  off-the-system 
tourist  railroads  should  understand  that  FRA 
has  jurisdiction  to  inspect  their  of>erations 
and  to  take  emergency  action  if  those 
operations  pose  an  imminent  hazard  of  death 
or  injuiry. 

Appendix  B  to  Part  230 — ^Iiispcction 
Requiraments 

The  lists  in  this  appendix  are  intended  as 
guidance  only.  Adherence  to  this  list  does 
not  relieve  the  steam  locomotive  owner  and/ 
or  operator  of  responsibility  for  either:  (1) 
completing  the  inspection  and  maintenance 
requirements  described  in  this  part;  or  (2) 
ensuring  that  the  steam  locomotive,  tender 
and  its  parts  and  appurtenances  are  safe  and 
suitable  for  service. 

Daily  Inspection  Requirements;  §230.13 

1.  Observance  of  lifting  pressure  of  the 
lowest  safisty  valve. 

2.  Testing  ofwaterglassesandgaugecocks.* 

3.  Inspection  of  tubular  water  glass  shields. 

4.  Inspection  of  all  cab  lamps.* 

5.  InspecticHi  of  boiler  feedwater  delivery 
systems.* 

6.  Inspection  of  lagging  for  indication  of 
leaks. 


7.  Inspection  for  leaks  obstructing  vision  of 
engine  crew. 

8.  CHiservance  of  compressor(s)  and 
governor  to  ascertain  proper  operation.* 

9.  Inspection  of  l»ake  and  signal 
equipment.* 

10.  Inspection  of  brake  cylinders  for  piston 
travel. 

11.  Inspection  of  foundation  brake  gear. 

12.  Inspection  of  senders.* 

13.  Inspection  of  draw  gear  and  chafing 
irons. 

14.  Inspection  of  draft  gear. 

15.  Inspection  of  crossheads  and  guides. 

16.  Inspection  of  piston  rods  and  festeners. 

17.  Inspection  of  main,  side,  and  valve 
motion  rods. 

18.  Inspection  of  headlights  and 
classification  lamps.* 

19.  Inspection  of  running  gear. 

20.  Inspection  of  tender  frames  and  tanks. 

21.  Inspection  of  tender  trucks  for  amount 
of  side  bearing  clearance. 

Nate:  All  items  mariced  (*)  should  be 
checked  at  the  beginning  of  each  day  the 
locomotive  is  used. 

31  Service  Day  Inspection  Requirements; 
§230.14 

1 .  Washing  of  boiler. 

2.  Qeaning  and  inspection  of  water  glass 
valves  and  gauge  cocks. 

3.  Qeaning,  washing  and  inspection  of 
arch  tubes,  water  bar  tubes,  circidaton  and 
siphons. 

4.  Removal  and  inspection  of  all  washout 
and  water  tube  plugs. 

5.  Testing  of  all  staybolts. 

6.  Removal,  cleaning  and  inspection  of 
fusible  plugs  (if  any). 

92  Service  Day  Inspection  Requirements; 
§230.15 

1.  Removal  and  testing  of  all  air  and  steam 


2.  Qeaning  of  steam  gauge  siphon  pipe. 

3.  Renewal  of  tubular  water  glasses. 

4.  Testing  and  adjusting  of  safety  relief 
valves. 

5.  Testing  of  main  reservoir  and  brake 
cylinder  leakage. 

6.  Entering  and  inspection  of  tender  tank 
interior. 

Aimual  Inspection  Requirements;  §  230.16 

1.  Testing  of  thickness  of  arch  and  water 
bar  tubes  (arch  brick  to  be  removed) 

2.  Hydrostatic  testing  of  boiler. 

3.  Testing  of  all  staybolts. 

4.  Interior  inspection  of  boiler. 

5.  Thickness  verification  of  dry  pipes. 

6.  Smoke  box  inspection. 

7.  Main  reservoir  hammer  or  UT  testing 
and  hydrostatic  testing  (for  non-welded  and 
drilled  main  reservoin) 

8.  Removal  and  inspection  of  steam 
locomotive  drawbar(s)  and  pins  (NDE  testing 
other  than  merely  visual) 

9.  Inspection  of  longitudinal  lap  joint 
boiler  seams. 

5  Year  Inspection  Requir&nents;  §  230. 1 6 

1.  Inspection  of  fleodble  stayfaolt  caps  and 
sleeves. . 

1472  Service  Day  Inspection  Requirements; 
§230.17 

1.  Removal  of  boiler  flues  (as  necessary) 
and  cleaning  of  boiler  interim. 

2.  Removal  of  jacket  and  lagging  and 
inspection  of  boiler  interior  and  exterior. 

3.  Hydrostatic  testing  of  boiler. 

4.  Thickness  verification  {boiler  survey) 
and  recomputation  and  update  of  steam 
locomotive  specification  card,  (FRA  Form 
No.  4). 
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Appendix  C  t9  Part  230  -  FRA  In?pectiQ^  Form? 


FRA  Form  No.  1 


31  and  92  Service  Day  Inspection  Report 


Date  of 
Inspection_ 


Owner 
Operator, 


Loc(nnotive  Initials. 
Locomotive  No. 


31  and  92  Service  Day  Reqniremeats 

lostnictfoBt:  Ncm-con^lyiog  conditioiis  shall  be  rqwired  and  tbis  lepcnt  nppioved  before  the  locomodve  is  retnnied  to  service.  Where 
conditiiMi  is  called  for,  enter  either  (1)  Good  -  No  defects  which  coold  be  discovered  by  a  reasonable  inspection;  (2)  Fair  -  Functioning 
less  dun  optimally  bat  safe  and  suitable  and  not  in  violation  of  die  regulations;  or  (3)  Poor  -  Not  in  conyiianor  widi  die  rq;ulatioos.  In 
any  case  N/A  means  -  not  qiplicable. 


Was  boiler  washed? 

Were  water  gauge  and  valve  passages  cleaned?. 
Were  gauge  cock  passages  cleaned? 


Were  all  washout  plugs  removed  and  inspectedl 

Were  arch  tubes,  circulators,  siphons  and  water  bar  tubes 
cleaned  and  inspected? 


Were  fusible  plugs  removed,  cleaned  &  inspected?. 

Were  staybolts  hammer  tested? 

Were  all  brolcen  staybolts  replaced? 


Were  steam  leaks  repaired?. 


Condition  of  draft  system  and  draw  gear._ 

Qmdition  of  running  gear. 

Condition  of  driving  gear. 


Qmdition  of  spring/equalizing  system.. 

Condition  offender  running  gear. 

Condition  of  brake  equipment 


Woe  injectors  tested  and  in  good  condition?. 


Was  feedwater  punq)  tested  and  in  good  condition?. 


92  Service  Day  Requirements 


_psi 


Woe  tubular  water  glasses  renewed? 

Were  air  compressor(s)  orifice  tested? 

Was  main  reservoir  tested  for  leakage?__ 
Were  brake  cylinders  tested  fn*  leakage?. 
Was  tender  tank  entered  and  inspected?_ 
If  no  92  Service  Day  Inspection  is  done,  enter  number  of  service  days  used  since  last  92  Service  Day  Inq>., 


Date  of  previous  92  Service  Day  Inq)ecti(ni 

Safety  relief  valves  pop  at psi psi. 

Were  all  steam  gauges  tested? 


Were  all  air  brake  gauges  tested? 

Were  steam  gauge  siphon  pipe(s)  cleaned?. 


INSPECTOR 


niSPECTOR 


The  above  work  has  been  performed  and  die  report  is 
approved. 

OFRCBtMCHAROE 
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FRAFomiNo.2 

Date  of 
Inspecti(m 


Daily  Locomotive  Inspection  Report 

Owner Locomotive  Initials. 

Operator Locomotive  No. 


Instructions:  Non-complying  conditions  shall  be  repaired  and  this  report  approved  before  locomotive  is  returned  to  service.  This  repcHt 
shall  be  filed  even  if  no  non-complying  conditions  are  reported,  however  it  does  not  have  to  be  approved  before  the  locomotive  is  returned 
to  service  if  no  non-con:q>lying  conditions  are  reported.  Locomotive,  inchiding  its  tender  and  a{q;)urtenances,  shall  be  inspected  each  day 
it  is  offered  for  use. 


Repairs  needed:                                                                                                      Repairs  done  by: 

CONDrnON  OF  WATER  GLASSES: 


CONDmON  OF  GAUGE  COCKS:. 
LP pd 


CONDmON  OF  INJECTORS  /  PUMFS: 

BOILER  SAFETVVALVE       LIFTS  AT: 

SEATS  AT: pri 

CONDmON  OF  PISTON  ROD  AND  VALVE  STEM  PACIONG 


CONDmON  OF  AIR  COMPRESSOR: 

MAIN  RESERVOIR  PRESS.:    HP pd. 


BRAKE  PIPE  PRESSURE: 


LOCOMOTIVE  BRAKE  PIPE  LEAKAGE:. 
CONDmON  OF  BRAKES: 


.pcrnlaate 


CONDmON  OF  SANDERS: 


Where  condition  is  called  for  enter 

Good  -  No  defects  which  could  be  discovered  by  a  reasonable  inspection. 

Fair  -  Functioning  less  than  optimally  but  is  in  safe  and  suitable  condition,  and  not  in  violation  of  the  rules. 

Poor-  Not  in conqiliance. 

N/A-Notq>plicable. 


Inspector's  signatvre:. 


Occnpation:. 


The  above  woric  has  been  performed,  except  as  noted,  and  die  report  is  approved  by:_ 
Note:  Additional  items  may  be  added  to  thi$  form  if  desired. 


Oceupation 


.  Date  Approved 
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FRA  Form  No.  3 


Annoal  InspcctioB  Report 


Date  of 
In^>ectioii_ 


OwnCT 
OpentaT_ 


Locomotive  Initials_ 
Locomotive  No. 


Inttmctioia:  Non-ccHiiplyiiig  conditioiis  shall  be  repaired  and  this  iqxnt  approved  before  the  looo^iotive  is  returned  to  teivioe. 
Where  condition  is  called  for,  enter  eidier  (1)  Good  -  No  defects  y^^sh  could  be  discovered  by  a  leaaooabk  wipyti^:  (2)  Fair  - 
Functioning  less  dian  optimally  but  safe  and  suitable  and  not  in  violation  of  the  regulations;  or  (3)  Poor  -  Not  in  oonidiance  with  die 
regulations.  In  any  case  N/A  means  -  not  qipUcable. 


Boiler  hydrostatically  tested  to 

Was  boiler  washed? 

Were  water  gauge  and  valve  pessages  cleaned?. 
Were  gauge  cock  passages  cleaned? 


jtsi,  at  a  water  teiq)erature  of 


_degreesF. 


Were  all  washout  phigs  removed  and  inspected? 

Were  aidi  tnbes,  circulators,  siphons  and  water  bar  tubes 

elf anrd  and  mspected? 

Thickness  of  ardi  tubes ;  Water  bar  tubes 

Dry  pipe  diickness ;Circulator  diickness 


Were  water  cohmm  passages  cleaned  and  inspected?. 
Was  boiler  entered  and  inqiected? 


Were  drilled  flexible  suiyboh  telltale  holes  tested?. 

Were  staybohs  hammer  tested? 

Were  all  bcokea  staybohs  rqplaced? 


Were  kMigitndinal  bp  seams  inq)ected?_ 
Was  smoke  box  cutned  and  uispected?_ 
Safety  relief  valves  pop  at psi 


_pn. 


JJSI 


Were  injecton  tested  and  in  good  condition?. 


Was  feedwater  pomp  tested  and  m  good  condition?. 
Were  all  steam  gauges  tested? 


Were  steam  gauge  siphon  pipe(s)  cleaned?. 
Were  steam  leaks  rqiaired? 


Were  tubular  water  glasses  renewed?. 


Were  fusible  phigs  removed,  cleaned  &.  inspected?, 

Flexi  caps  removed  oo  (dale) 

Were  an  air  brake  gauges  tested? 

Main  reservoir  hydro psi,  hammer 

NDE  .Drifled 

Were  brake  cylinders  tested  for  leakage. 


Was  main  reservoir  tested  for  leakage.. 
Were  air  campcessoi(s)  ocifice  tested?. 

Condition  of  driving  gear. 

Condition  of  running  gear. 


Condition  of  draft  system  and  draw  gear.. 
Coodttioik  of  spring/equalizing  sy8tem._ 

Condition  of  brake  equipment 

Condition  of  tender  ranning  gear. 


Was  tender  tank  entered  and  mspected?. 


MSPECTOR 


The  above  woik  has  been  perfoaned  and  tfte  report  is 
approved. 

OFnCBIM  CHARGE 


LMomodve  Air  Brake  Cleanfail 
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FRAFonBNo.4 


Locomotive  No., 
BoUerbaiHby:J 
Owned  by: 


Operated  by: 

Type  of  boiler:. 


BOILER  SPECIFICATION  CARD 

;  BoOerNo. ;  DatebnOt, 


J  Dome,  where  located:. 


BOILER  SURVEY  DATA 

Wbeie  coaditioa  is  called  for,  use:  New  -  New  material  at  Ae  tiine  of  die  boiler  survey;  Good  -  Littte  or  ^ 
Obvious  wear  and/or  corrosion. 


Material: 

1st  course  (front) 
2ad  course 
3rd  course 
Rivets 


Boiler  Shell  Sheets 

Type  of  Material  Carbon  Content 

(wnHight  iron,  carbon  steel,  or  alloy  steel) 


C(»dition 


n/a 


n/a 


Docninentation  of  bow  material  was  determined  shall  be  attaciwd  to  this  form. 


Mcasvemeats: 
Front  flue  sheet, 
1st  course, 
2iid  course, 
Brd  course. 


diickness 
diickness 
diiclmess 
thickness 


At  Seam 


Thmnest 


ID 
ID 
ID 


When  courses  are  not  cyiiBdrical  five  ID  at  each  end 


Is  boiler  shell  circular  at  aU  points?_ 


If  shell  is  flattened,  state  location  and  amount_ 


Are  all  flattened  areas  of  shell  stayed  adequately  for  die  pressure  allowed  by  this  form?_ 


_jFront_ 


Water  Space  at  Mud  Ring:  Sides 

Width  of  water  space  at  sides  of  fire  boi  measured  at  center  line  of  boUen  Fnmt_ 


_.Back_ 


Firebox  sheets: 

Rear  flue  sheet 

Sides 
Door 

Combustion  chamber 
Inside  diroat 

Wrapper  sheets: 

Throat 
Back  head 
Roof 
Sides 


Thickness 


Firebox  and  Wranier  Sheets 

Material 


.Back 


Condition 


CrowD 


Steam  Dome 

pieces  (not  inchiding  seam  welts,  if  any),     Top  opening  diameter. 

Middle  cylindrical  portion  -  ID ,  Opening  in  boiler  shell,  longitudinally  -    - 


Dome  is  made  of 
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Dome  tbcetB: 

Base 

MkkOe  cylindrical  portion 

Top 

Lid 

Boiler  sheU  liner  for 

•team  dome  opening: 


Thickness 


Material 


Condition 


Is  liner  part  of  longitudinal  seam? 


Arch  Tubes,  Flues,  Circulators,  Thermic  Siphons,  Water  Bar  Tubes,  Snpcrbetten,  and  Dry  Pipe 
Ardi  tubes:  OD ,  waU  thickness ;  number ;  condition 


OD 
OD 
OD 


_,  wall  thickness_ 
wall  thickness 


_,  wall  diickness 


_,lengdi_ 
_,lengdi_ 
_,lengdi_ 


number_ 
number_ 
number 


condition 


candition_ 
condition 


Cfarculators:  OD 


_,  wall  diickness 


_;  number 


Thermic  sipiions: 


Water  bar  tubes:  OD 


nuniber_ 
nedcOD 


wall  thickness 


plate  duckness_ 
neck  thickness 


_i  conditM>n_ 
J  condition 


Superheater  units  directly  connected  to  boiler  with  no  intervening  valve: 

1>pe_^ ,  Tube  OD  waU  diickness ;  number 


J  condition 


Dry  pipe  subject  to  pressure: 

OD ,  waU  diickness 


.material 


_;  condition 


Stay  bolts: 

Smallest  crown  stay  dianieter_ 
Smallest  stay  bolt  diameter 


Stay  Bolts,  Crown  Bar  Rivets,  and  Braces 


Smallest  combustion  chamber  stay  bolt  dia. 


_,  avg.  spacing_ 
,  avg.  spacing 


;condition_ 

:condition 


avg.  spacing_ 


_;  condition 


Measurement  at  smallest  diametn- 


Crown  bar  bolts  &  rivets: 
Roof  sheet  rivets,  smallest  dia.__ 

Roof  sheet  bolts,  smallest  dia. 

Crown  sheet  rivets,  smallest  dia._ 
Crown  sheet  bolts,  smallest  dia. 


J  ave.  spacing^ 
,  ave.  q)acing_ 


^condition. 
;condition 


J  ave.  q>acing_ 
,  ave.  q)acing_ 


_;condition_ 
jcondition 


Braces: 

Backhead 
Huoat  sheet 
Front  tube  sheet 


Number  Total  Area  Stayed 


Total  Cross  Sectional  Area  ofBacet 
Actual  Equivalent  Direct  Stay 


Safety  Valves,  Heating  Surface,  aMi  Grate  Af«a 


Safety  valves:     Total  number  of  safety  valves  on  locomotive 
Valve  Size  Manufi^tuier 


No.  valves  of  diis  me  and  manufiKture 
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Heating  Sarface: 

Heating  surface,  as  part  of  a  circulating  system  in  contact  on  one  side  with  water  w  wet  steam  being  heated  and  on  the  ofber 
side  with  gas  or  refractory  being  cooled,  shall  be  measured  on  the  side  receiving  heat 


Firebox  and  Combustion  Chamber 

Fhie  Sheets  (less  flue  ID  areas) 

Fhies 

Circulators 

Arch  Tubes 

Thermic  Sq>hons 

Water  Bar  Tubes 

Superiieaters  (front  end  dirottle  only) 

Odier 

Total  Heating  Surface 


square  feet 
square  feet 
.  square  fiwt 
square  feet 
square  fleet 
square  feet 
square  feet 
square  feet 
square  feet 
square  feet 


Grate  area: 


_squarefeet 

Water  Levd  Indicators,  Fnslble  Plugs,  and  Low  Water  Alarms 


Height  of  lowest  reading  of  gai^e  glasses  above  crown  sheet. 
Height  of  lowest  reading  of  gauge  cocks  above  crown  sheet:_ 

Is  boiler  equqiped  with  fusible  phig(s)?        

Is  boiler  equipped  widi  low  water  alann(s)? 


number 


number 


SUyboh 


Stay  boh  under  greatest  load,  maximum  stress 
Location 


Calculations 


Crown  stay  under  greatest  load,  maximum  stress 
Location    


Combustion  chamber  stay  bolt  under  greatest  load,  maximum  stress 
Location . _^ 


jw 


_PM 


JW 


Round  or  rectangular  brace  under  greatest  load,  maximum  stress 
Location 


Gusset  brace  under  greatest  load,  maximum  stress 
Location 


shdl  plate  tension: 
Greatest  tension  on  net  section  of  plate  in  longitudinal  seam 

Location  (course  #) ;  Seam  Efficiency. 


l» 


JW 


_pn 


Boiler  plate  and  components,  minimum  thickness  required  @  tensile  strength: 

Front  toibe  sheet  @ Rear  fhie  sheet 

1st  course  at  seam  @ 1st  course  not  at  seam 

2nd  course  at  seam  @ 2nd  course  not  at  seam 

3rd  course  at  seam  @ 3rd  course  not  at  seam 

Roof  sheet  @ _  Crown  sheet 


_@_ 
_@. 


@ Firebox  side  sheets @ 

@ Door  sheet  @ 

@ Inside  diroat  sheet  @ 

@ Dome,  top  @ 

@ Dome,  b^  @ 

@ Dome,  lid  @ 

@__ Thermic  siphons  @ 

@ Circulators  @ 

If  tensile  strength  used  is  greater  than  50,000  psi  for  steel  or  greater  than  45,000  pd  for  wrooght  iron,  siqiporting  documentation 

must  be  furnished. 


Side  wrapper  sheets 
Back  head 
Throat  sheet 
Combustion  chamber 
Dome,  middle 
Arch  tubes' 
Water  bar  tubes 
Dry  pipe 


Boiler  Steam  Generating  Capacity: 


jxNinds  per  hour 


The  foDowing  nuy  be  used  as  a  guide  for  estimating  steaming  capacity: 
Pounds  of  Steam  Per  Hour  Per  Square  Foot  of  Heating  Surface: 

Hand  fired  8  lbs.  per  hr. 

Stoker  fired  10  lbs.  per  hr. 

Oil,  gas  or  pulverized  fuel  fuvd  14  lbs.  per  hr. 
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Description  of  Aheiatioii 


Date  of  Atteratiafi 
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Record  of  Waivers 


Waiver  No. 


Section  No. 
Affected 


Scope  and  Content  of  Waiver 


Calculations  done  by:_ 


Verified  by:. 


Data  used  to  verify  the  foregoing  specifications  is  current  and  accurate.  Based  upon  die  inforaiation  contained  in  diis  document  and  all 
necessary  calculations,  this  boiler  of  Locomotive  (Initial  &  number) is  safe  for  a  working  pressure  of psL 


Date 


Date 


Locemottve  Owner 


Locomotive  Operator 


Make  working  sketch  here  or  attach  drawing  of  longitudinal  and  circumferential  seams  used  in  shell  of  boiler,  indicating  on  which  courses 
used  and  give  calculated  efficiency  of  weakest  longitudinal  seaoL 
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FRAFormNo.5 
LMomotive  Initial  aad  No. 


Locomotive  Service  Day  Record 
owned  by 


by_ 


Inspection  on  (start  date)_ 


and  operated 

^was  placed  in  service  following  a  1472  Service  Day 

,  This  locomotive  shall  not  be  (q)erated  after  (date) ,  or  it 


shall  not  be  operated  after  it  has  accumulated  1472  service  days  fix)m  the  above  start  date,  wliichever  comes 
first,  at  which  time  it  shall  be  due  for  a  1472  Service  Day  Inspection. 

¥• 

r 

Scnr.  diyt  sinoe  lut  imp. 

ABIMlDMt 

Scrv.  dtys  BMC  last  iiMp. 

JlScrvkcDqrDatc 

Scnr.  dtyi  tinoe  bsi  imp. 

31  Scrrlcc  Dajr  Dtte 

Scrr.  dqrt  niGC  UH  imp. 

n  Service  Dty  DM* 

Scrv.  diyi  nice  Itit  msp. 

llSKTktOqritaic 

Sov.  diyt  linee  hat  map. 

lIScrrkcDaylMc 

Serv.  days  ainoe  laat  imp. 

nSMvteDayOMt 

Sopf.  wys  snoe  bit  imp. 

3IS*nrk«DtyDMt 

S«rv.  daya  ainoe  km  map. 

31S*r«<MDayDale 

S«rv.  diya  amoc  taal  nap. 

nStrhuIhjtMt 

Scrv.  dayaajnoe  laat  inap. 

31  Scrvkc  Day  Date 

ScrVk  daya  amoc  laat  nap. 

31  Scrvfcc  Day  Date 

Scrv.  daya  ainoe  laat  inap. 

AaanlDate 

TOTAL 

■ 

year. 


I  shall  be  tiled  witk  the  Regional  Administrator  after  31  December  and  prior  to  31  Jaaaary  of  each 
Signed ^Officer  in  Cliarge 


BILLING  cot 
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FRA  Form  No.  19 


Locomotive  Initials, 
Owned  by 


Operated  by . 


Date  work  completed. 


Description  of  work:_ 


Report  of 
ALTERATION  D 
or 
Welded  or  Riveted  REPAIR  D 


Locomotive  No. 


Boiler  No. 


Stress  Calculations: 


Remarks: 


Attach  drawings  used  in  the  repair  or  alteration  or  make  drawings  on  back  of  this  form. 

Work  done  by: ; 

Certified  by: 


BILUNQ  CODE  4910-06-C 
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Appendix  D  to  Part  230 — Diagrams  and 
Drawings  [Reserved] 

Note:  The  text  of  this  appendix  will  be 
included  when  this  part  is  published  as  a 
final  rule. 

Appendix  E  to  Part  230 — Civil  Penalty 
Schedule  [Reserved] 

Note:  The  text  of  this  appendix  will  be 
included  when  this  part  is  published  as  a 
final  mle. 

Issued  in  Washington,  D.C.  on  August  28, 
1998. 

Jolene  M.  Molitoris, 
Administrator. 

[FR  Doc.  98-23856  Filed  9-24-98;  8:45  am] 
BILUNQ  CODE  4910-06-P 


Friday 

September  25,  1998 


Part  III 


Department  of 
Agriculture 


Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 


7  CFR  Part  1980 

Implementation  of  Preferred  Lender 
Program  and  Streamlining  of  Guaranteed 
Regulations;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1980 

RIN:  0560-AF38 

Implementation  of  Preferred  Lender 
Program  and  Streamlining  of 
Guaranteed  Regulations 

AGENCY:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulations  governing  the  Farm 
Service  Agency  Guaranteed  Farm  Loan 
Programs.  It  proposes  to  clarify  and 
simplify  the  procedures  to  apply  for, 
make,  and  service  an  FSA  Guaranteed 
Loan.  This  rule  also  proposes  to 
establish  the  Preferred  Lender  Program. 
DATES:  Comments  on  this  proposed  rule, 
or  comments  on  alternatives  to  this 
proposal,  must  be  received  on  or  before 
October  26, 1998  to  be  given  full 
consideration. 

ADDRESSES:  Submit  written  comments 
to  the  Farm  Service  Agency ^ U.S. 
Department  of  Agriculture,  Farm  Loan 
Programs  Loan  Making  Division, 
Attention:  Director,  Room  5438-S,  1400 
Independence  Avenue,  SW.  STOP  0522, 
Washington,  DC  20250-0522.  All 
written  comments  received  in 
connection  with  this  rule  will  be 
available  for  public  inspection  8:15  am- 
4:45  pm,  except  holidays,  at  1400 
Independence  Avenue,  SW. 
Washington,  DC  20250-0522. 

Comments  on  the  information 
collection  requirements  of  this  proposed 
rule  must  be  sent  to  the  Office  of 
Management  and  Budget  (0MB)  or  the 
Department  at  the  address  listed  in  the 
Paperwork  Reduction  Act  section  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Ford,  Senior  Loan  Officer, 
Farm  Service  Agency;  telephone:  202- 
720-3889;  Facsimile:  202-690-1117;  E- 
mail:  sford@wdc.fsa.usda.gov 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

This  rule  substantially  streamlines 
FSA's  forms  and  procedures 


implementing  the  Guaranteed  Loan 
Program.  By  making  FSA's  Guaranteed 
Loan  Program  more  consistent  with 
standard  practices  used  within  the 
lending  industry,  lenders  will  be  more 
willing  to  use  the  program.  This  will 
increase  the  availability  of  commercial 
credit  for  family  size  farmers. 

FSA  currently  guarantees  repayment 
on  approximately  65,000  farm  loans  to 
40,000  farmers.  Each  year,  FSA  receives 
15,000  request  for  new  loans.  By 
reducing  the  application  burden  on 
lenders,  and  making  FSA  rules  more 
consistent  with  industry  practices,  we 
expect  lenders  will  increase  requests  for 
loan  guarantees  by  25%,  or  an 
additional  $395  million.  This  means  an 
additional  3000  farmers  will  be  able  to 
receive  commercial  credit.  These 
farmers  would  otherwise  have  gone 
without  credit  or  required  assistance 
through  FSA's  Direct  loan  programs. 

The  Agency  is  requesting  comments 
regarding  the  accuracy  of  the  projected 
benefits  described  above  as  well  as  any 
actual  benefits  experienced  by  farmers 
or  lenders  afi^ected  by  these  program 
changes. 

Regulatory  Flexibility  Act 

The  Agency  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-534.  as 
amended  (5  U.S.C.  601).  An 
insignificant  number  of  guaranteed  loan 
borrowers  and  no  lenders  are  small 
entities.  This  rule  does  not  impact  the 
small  entities  to  a  greater  extent  than 
large  entities. 

Environmental  Impact  Statement 

It  is  the  determination  of  the  issuing 
agency  that  this  action  is  not  a  major 
Federal  action  significantly  affecting  the 
environment.  Therefore,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969.  Pub.  L.  91-190,  and  7  CFR 
part  1940,  subpart  G,  an  Environmental 
Impact  Statement  is  not  required. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  E.0. 12988,  Civil 
Justice  Reform.  In  accordance  with  this 
rule:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  11  and 
780  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 


Executive  Order  12372 

For  reasons,  set  forth  in  the  Notice  to 
7  CFR,  part  3015,  subpart  V  (48  FR 
29115,  June  24, 1983),  the  programs  and 
activities  within  this  rule  are  excluded 
from  the  scope  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  requires  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  or  the  private  sector. 
Agencies  generally  must  prepare  a 
written  statement,  including  a  cost 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  of  $100  million  or 
more  in  any  1  year  for  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector.  UMRA  generally 
requires  agencies  to  consider 
alternatives  and  adopt  the  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

The  rule  contains  no  Federal 
mandates,  as  defined  under  title  n  of  the 
UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1980 
contained  in  this  proposed  rule  make 
several  revisions  to  the  information 
collection  requirements  that  were 
previously  approved  by  0MB  under  the 
provisions  of  44  U.S.C.  chapter  35. 
Comments  regarding  the  following 
issues  should  be  sent  to  the  Desk  Officer 
for  Agriculture.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
D.C.  20503  and  to  Steve  Ford.  Senior 
Loan  Officer,  USDA,  FSA.  Farm  Loan 
Programs  Loan  Making  Division,  Farm 
Service  Agency.  USDA,  1400  ^ 

Independence  Avenue,  SW,  STOP  0522, 
Washington.  D.C.  20013-O522:  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
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appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
regarding  paperwork  burden  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  of  the  information 
collection.  All  comments  will  also 
become  a  matter  of  public  record. 

Good  cause  is  shown  for  a  comment 
period  of  less  than  60  days  because  of 
the  need  to  accelerate  the  availability  of 
assistance  under  this  program. 
Numerous  natural  disasters  throughout 
the  country  have  reduced  farm 
production  and  income  which  has 
resulted  in  deteriorating  financial 
conditions  for  numerous  producers.  As 
a  result  of  those  deteriorating  financial 
conditions,  we  anticipate  an  increased 
demand  for  guaranteed  farm  loans.  The 
proposed  streamlined  regulations  will 
enablethe  Agency  to  serve  the  needs  of 
the  financially  stressed  farmers  and 
their  lenders  more  quickly  and 
efficiently;  therefore  it  is  justified  to 
implement  the  proposed  guaranteed 
farm  loan  changes  as  soon  as  possible. 

Title:  7  CFR  1980,  subpart  B,  Farmer 
Program  Loans. 

OMB  Control  Number:  0560-0155. 

Expiration  Date  of  Approval:  March 
31, 1998. 

Type  of  Request:  Request  for 
Comments. 

Abstract:  The  information  collected 
under  OMB  Control  Number  0560-0155, 
as  identified  above,  is  needed  in  order 
for  FSA  to  effectively  administer  its 
guaranteed  farm  loan  programs.  The 
information  is  collected  by  the  FSA  loan 
official  in  consultation  with 
participating  commercial  lenders.  The 
basic  objective  of  the  guaranteed  loan 
program  is  to  provide  credit  to 
applicants  who  are  unable  to  obtain 
credit  from  lending  institutions  without 
a  guarantee.  The  reporting  requirements 
imposed  on  the  public  by  the 
regulations  set  out  in  7  CFR  part  1980, 
subpart  B,  are  necessary  to  administer 
the  guaranteed  loan  program  in 
accordance  with  statutory  requirements 
of  the  Consolidated  Farm  and  Rural 
Development  Act  and  are  consistent 
with  commonly  performed  lending 
practices.  Collection  of  information  after 
loans  are  made  is  necessary  to  protect 
the  Government's  financial  interest. 

This  proposed  rule  will  reduce 
-information  requirements  which  are 
imposed  on  the  public.  Savings  will  be 
reflected  in  (1)  reduced  loan  origination 
and  servicing  requirements  under  the 
new  Preferred  Lender  program,  (2) 
reduced  application  requirements  for 
loans  under  $50,000,  (3)  reduced 
historical  financial  and  production 
history  requirements  for  all  lenders,  (4) 


more  flexible  appraisal  requirements, 
and  (5)  simplified  borrower  default 
procedures.  However,  increased 
information  requirements  are  necessary 
with  new  regulatory  authorities. 
Additional  financial  information  will  be 
required  when  a  lender  is  requesting  a 
partial  release,  subordination,  or  a 
release  from  liability.  This  information 
was  not  needed  previously  because  the 
authority  to  grant  these  actions  did  not 
exist  in  regulation. 

Estimate  of  Burden:  Public  reporting 
burden  for  the  collection  of  information 
in  this  regulation  is  estimated  to  average 
.71  hours  per  response. 

Respondents:  Commercial  Banks, 
Farm  Credit  System,  farmers  and 
ranchers. 

Estimated  Number  of  Respondents: 
5500  lenders,  15,000  loan  applicants. 

Estimated  Number  of  Responses  per 
Respondent:  52.26  per  lender,  1  per  loan 
applicant. 

Estimated  Total  Annual  Burden  on 
Respondents:  212,218.75. 

Discussion  of  the  Proposed  Rule 

General  Changes 

The  regulations  governing  the  FSA 
guaranteed  farm  loan  programs  are 
being  totally  revised  in  the  following 
manner.  First,  the  requirements  in 
subpart  A,  of  part  1980,  which  contains 
general  provisions  for  farm  loan 
guarantees,  community  program 
guarantees  and  business  and  industry 
loan  guarantees,  applicable  to 
Guaranteed  Farm  Program  Loans,  will 
be  incorporated  into  subpart  B,  and 
subpart  A  will  no  longer  be  applicable 
to  farm  loan  guarantees. 

Second,  Subpart  B  is  being  rewritten 
and  reorganized  into  a  more  logical 
structure.  Under  current  regulations, 
many  topics  are  addressed  in  different 
locations.  For  example,  loan  collateral 
requirements  are  contained  in  sections 
1980.108, 1980.175, 1980.180,  and 
1980.185.  Current  and  proposed 
sections  of  this  subpart  do  not 
correspond  directly  since  it  is  being 
rewritten  entirely  and  program  rules  are 
being  revised  throughout.  Thus,  the 
Agency  has  not  prepared  a  side  by  side 
comparison  of  aurent  and  planned 
provisions.  If  a  comparison  is  desired, 
current  regulations  are  available  by 
inquiring  at  the  address  above. 

Third,  clarity,  readabiUty  and 
structure  is  being  improved,  and 
policies  are  being  explained  or 
simplified.  The  Agency  has  identified 
several  provisions  as  vague  and 
confusing  over  the  years  through 
inquiries  fi-om  lenders  and  Agency  field 
personnel.  Provisions  have  been  added 
where  the  regulation  is  ciurently  silent 


and  to  clarify  those  requirements  that 
frequently  cause  confusion.  However, 
the  requirements  for  interest  assistance 
are  not  being  revised  in  this  proposed 
rule.  The  interim  rule  published  at  56 
FR  8258-8272  (February  28,  1991)  will 
be  finalized  in  a  separate  final  rule,  and 
Exhibit  D  to  subpart  B  of  1980  will  be 
removed  from  the  Federal  Register. 

Finally,  specific  references  to  use  of 
FSA  County  Committees  in  the 
guaranteed  farm  loan  program 
regulations  are  being  eliminated. 
Current  plans  are  to  not  have  these 
committees  involved  in  the  guaranteed 
farm  loan  program.  Should  that  policy 
change,  however,  the  definition  of 
"Agency"  is  broad  enough  to  include 
these  committees  too.  Proposed 
substantive  changes  to  program  rules  are 
discussed  below  by  subject  matter. 

Conflict  of  Interest 

Lender  reporting  requirements  for 
actual  or  potential  conflicts  of  interest 
as  ciurently  covered  by  the  lender's 
agreement  are  clarified.  The  Agency 
defines  what  it  considers  an  actual  or 
potential  conflict  of  interest  to  be 
reported,  based  on  the  degree  of 
relationship  or  association  between  the 
lender,  applicant,  or  FSA  employees. 
The  Agency  hopes  to  reduce  lender 
confusion  by  clarifying  what  is 
considered  a  reportable  relationship. 
When  the  Agency  determines  that 
potential  conflicts  of  interest  exist,  the 
regulation  provides  lenders  flexibility  to 
develop  safeguards  to  control  potential 
conflicts  of  interest.  This  was  felt  to  be 
less  onerous  of  a  burden  than 
prohibiting  all  loans  where  a  potential 
conflict  of  interest  exists.  The  new 
section  also  restricts  directors  and 
employees  of  lenders  and  FSA 
employees  from  deliberations, 
decisions,  and  actions  that  impact  loans 
where  they  have  a  personal  interest. 
This  restriction  is  also  applied  to 
defined  relatives,  associates  and  entities 
of  the  restricted  individuals.  This 
section  was  developed  to  clarify  and 
enhance  existing  restrictions  and 
enhance  consistency  of  application.  The 
section  attempts  to  be  minimally 
restrictive  while  assuring  that  high 
levels  of  objectivity  are  maintained  in 
dealing  with  loans  to  directors  or 
employees  and  their  relatives  and 
business  associates. 

Certified  Lender  Program 

An  interim  rule  was  published  on 
June  24, 1994.  [58  FR  34302-34342]  to 
implement  a  Certified  Lender  Program 
(CLP)  for  Guaranteed  Operating  loans 
(OL)  as  required  by  §  339(c)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (Act).  This  Act  did  not 
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include  Fann  Ownership  (FO)  or  Soil 
and  Water  (SW)  loans  in  the  CLP  nor 
did  it  address  the  relationship  between 
the  Approved  Lender  Program  (ALP) 
and  the  CLP.  The  primary  benefits  to 
being  a  CLP  were  (1)  the  ability  to 
certify  to,  rather  than  provide, 
supporting  documentation  for  loan 
requests,  (2)  reduced  application 
requirements,  (3)  faster  Agency  response 
times,  and  (4)  streamlined  line  of  credit 
procedures. 

The  CLP  was  established  largely  due 
to  problems  with  the  ALP.  The  ALP 
provided  lenders  with  a  less 
burdensome  application,  but  did  not 
establish  a  strict  set  of  criteria  for 
eligibility  as  the  CLP  does.  This  caused 
several  Agency  offices  to  over-scrutinize 
the  ALP  applications,  resulting  in 
excessive  paperwork  and  uiiacceptably 
lengthy  processing  times.  We  propose  to 
expand  the  CLP  under  the  general  rule 
making  authority  of  §  339(a)  of  the  Act 
to  include  FO  loans.  The  Agency 
supports  expansion  to  cover  SW  loans, 
but  has  removed  all  references  to 
guaranteed  SW  loans  because  the 
Agency  has  not  received  appropriations 
for  SW  loans  since  1994  and  does  not 
anticipate  future  appropriations  for 
these  guaranteed  loans.  Almost  all 
lenders  active  in  the  guaranteed  loan 
program  make  and  service  both  OL  and 
FO  loans.  If  the  Agency  trusts  the  lender 
to  properly  make  an  OL  loan,  it  is 
difficult  to  justify  imposing  additional 
requirements  on  the  lender  for  an  FO 
loan.  The  risk  for  the  Agency  is  not 
increased  by  incorporating  FO  loans 
into  the  CLP.  The  performance  of  CLP 
lenders  has  been  good.  Losses  on 
Guaranteed  OL  loans  made  by  Standard 
Eligible  lenders  has  averaged  1.47 
percent,  while  losses  in  the  CLP 
averaged  only  .78  percent.  The  decision 
processes  are  very  similar  for  OL  and 
FO  loans.  Requiring  a  separate 
application  process  and  additional 
documentation  for  FO  loans  from  CLP 
lenders  reduces  lender  acceptability  of 
the  guaranteed  loan  program. 

The  criteria  for  lenders  to  gain  and 
retain  CLP  status  also  are  clarified  in  the 
proposed  rule.  Only  one  change  to  the 
criteria  for  having  status  revoked  is 
being  proposed  with  this  rule — failure 
to  repurchase  a  loan  that  was  sold  on 
the  secondary  market  upon  request  from 
the  holder.  A  vibrant  secondary  market 
for  FSA  guarantees  is  integral  to  the 
continued  growth  and  effectiveness  of 
our  program.  In  order  to  protect  the 
integrity  of  the  secondary  market  for 
FSA  guaranteed  loans,  the  Agency  has 
adhered  to  a  policy  of  universal  buyback 
from  holders  upon  default,  when  the 
original  lender  refuses  to  do  so. 
Unfortunately,  this  Agency  policy  has 


resulted  in  some  lenders  using  the 
secondary  market  as  a  means  to  avert 
risk  rather  than  as  a  liquidity  or 
earnings  tool  as  intended.  The  Agency 
has  little  recourse  for  inadequate 
handling  of  a  loan  when  a  lender  refuses 
to  repurchase  from  holders.  Also,  the 
borrower  is  denied  the  benefit  of  loan 
servicing  actions  unless  the  guaranteed 
portion  is  not  held  by  the  Government. 
Therefore,  the  Agency  proposes  that  a 
Certified  or  Preferred  lender  repurchase 
a  defaulted  loan  or  a  loan  that  needs 
servicing  from  a  holder  in  order  to 
maintain  that  status. 

Approved  Lender  Program 

Since  the  CLP  provides  FSA's  best 
lenders  with  additional  authority  and 
less  paperwork,  there  is  no  longer  a 
need  for  the  less  effective  ALP,  and  we 
propose  to  eliminate  the  program.  The 
Agency  cannot  reasonably  offer  lenders 
enough  different  combinations  of 
benefits,  such  as  faster  approval  time, 
reduced  application  requirements,  and 
increased  authorities  to  differentiate 
between  four  levels  of  lender  status 
(standard  eligible,  approved,  certified, 
and  preferred).  The  application  process 
will  be  less  confusing  and  burdensome 
to  the  lenders  and  Agency  employees 
with  fewer  levels  of  lender  status. 
Therefore,  the  Agency  will  no  longer 
enter  into  new  ALP  agreements  and 
expiring  agreements  will  not  be 
renewed.  ALP  lenders  may  continue  to 
participate  in  the  program  as  Standard 
Eligible  Lenders  or  qualify  for  CLP  or 
Preferred  Lender  Program  (PLP)  status. 

Certified  and  Preferred  Lender   ' 
Programs 

Section  339(d)  of  the  Act  requires  the 
Agency  to  implement  a  Preferred  Lender 
Program  (PLP).  The  statutory  provision 
also  requires  the  Agency  to 
automatically  approve  loans  not  acted 
upon  within  14  days  of  receipt  of  an 
application  from  a  Preferred  lender. 
Provisions  of  that  section  also  require 
CLP  loans  to  be  acted  upon  by  the 
Agency  within  14  days;  however,  the 
Agency  is  not  penalized  for  failure  to  act 
within  that  time  period.  Additional 
statutory  provisions  related  to  being  a 
Preferred  Lender  include  an  80  percent 
guarantee,  permitting  the  lender  to  make 
all  decisions  concerning  credit 
worthiness,  the  closing,  monitoring, 
collection  and  liquidation  of  loans  and 
to  provide  appropriate  certifications  that 
the  borrower  is  in  compliance  with  all 
requirements  of  law  and  regulation.  In 
contrast,  statutory  provisions  for  the 
CLP  permit  Certified  Lenders  to  make 
certifications  regarding 
creditworthiness,  repayment  ability,  and 
adequacy  of  collateral,  but  do  not  give 


the  lender  the  authority  to  make  all 
decisions  on  these  issues  or  the  closing, 
collection  and  liquidation  of  guaranteed 
loans. 

The  PLP  lender  will  be  given  the 
maximum  authority  possible.  The 
Agency  cannot,  however,  give  the 
lender  authority  to  approve  FSA 
guaranteed  loans  without  prior  Agency 
revievv.  Section  339(c)(5)  of  the  Act 
maintains  the  Agency's  responsibility  to 
certify  eligibility,  review  financial 
information,  and  otherwise  assess  an 
application.  Therefore,  approval 
authority  must  remain  with  the  Agency. 

Because  of  the  automatic  approval 
provisions,  the  requirements  to  become 
a  PLP  lender  will  be  more  strict,  but  will 
follow  closely  with  the  CLP  criteria  and 
cover  experience  with,  and  knowledge 
of  the  program  and  performance 
measured  through  losses  and  quality  of 
applications  and  servicing.  Section 
339(d)  of  the  Act  requires  PLP  lenders 
to  establish  knowledge  of,  experience 
imder,  and  demonstrate  proficiency  in 
the  CLP  program  before  obtaining  PLP 
status.  The  Agency  proposes  for  PIP 
lenders  to  have  made  a  minimum  of  20 
CLP  loans  and  have  a  loss  rate  of  not 
more  than  3  percent.  This  compares 
with  10  guaranteed  loans  and  no  more 
than  a  7  percent  loss  rate  to  hold  CLP 
status.  This  PLP  loss  rate  is  established 
at  a  level  that  will  permit  the  Agency  to 
grant  PLP  status  to  one  percent  of  its 
approximately  2500  lenders  that  make 
guaranteed  farm  loans  each  year. 

The  approval  of  CLP  status  has  been 
based  primarily  on  these  objective 
quantity  and  loss  rate  criteria  with 
minimal  reliance  on  loan  origination 
and  servicing  performance.  CLP  criteria 
will  be  strengthened  in  this  proposed 
rule  to  require  the  lender  to  have 
submitted  substantially  complete  and 
correct  applications  and  serviced 
guaranteed  loans  according  to  Agency 
regulations. 

For  PLP,  in  addition  to  the  objective 
quantity  and  loss  rate  criteria,  even 
stronger  performance  criteria  are 
proposed  for  loan  origination  and 
servicing  quality.  Through  Agency 
review  of  previous  applications  and 
lender  file  reviews,  the  Agency  must 
determine  that  there  have  been  no  major 
errors  and  no  recurring  minor  errors  in 
the  loan  applications  submitted  as  a 
CLP  lender.  Major  errors  are  those 
which  could  directly  affect  the 
soundness  of  a  loan.  In  addition,  PLP 
lenders  must  have  a  history  of  using  the 
guaranteed  program  for  new  loans, 
instead  of  refinancing  the  lender's 
existing  debts.  While  the  Agency  does 
not  want  to  restrict  lenders  from  using 
the  program  for  authorized  purposes,  we 
are  concerned  about  lenders  using  the 


Federal  Register /Vol.  63,  No.  186/Friday,  September  25,  1998 /Proposed  Rules 


51461 


program  excessively  to  reduce  their 
existing  exposure.  This  may  also  reflect 
lender  capability  to  assess  loan  quality. 

The  main  difference  between  PLP 
lenders  and  other  lenders  will  be  the 
Agency's  approval  of  the  lender's  credit 
management  system  when  PLP  status  is 
granted.  In  the  past,  the  Agency  has 
required  its  Approved  and  Certified 
lenders  to  process  and  service  loans  and 
maintain  their  files  according  to  the 
same  set  of  Agency  regulations.  PLP 
lenders,  however,  will  be  allowed  to 
propose  to  the  Agency  how  they  intend 
to  process  and  service  loans.  The 
Agency  will  review  and  approve  these 
proposals  to  assure  that  the  lender  is 
utilizing  prudent  lending  practices  and 
is  protecting  the  Government's  interests. 
Loan  documentation,  underwriting  rules 
and  processes,  and  servicing  procedures 
will  differ  between  PLP  lenders.  Since 
these  are  the  industry's  elite  lenders,  the 
Agency  is  allowing  them  this  additional 
flexibility. 

The  items  to  be  submitted  to  the 
Agency  with  the  loan  application  will 
be  substantially  simplified  for  PLP 
lenders.  The  PLP  lender's  credit 
management  system  will  outline  what 
procedures  that  lender  will  follow  to 
originate  guaranteed  loans.  A  guarantee 
request  may  consist  of  a  one  page  FSA 
loan  application  form  and  a  complete 
loan  narrative.  The  narrative,  outlining 
the  5  "C's"  of  credit;  character,  capacity, 
collateral,  capital,  and  conditions,  must 
provide  the  necessary  information  to 
permit  FSA  to  adequately  assess  the 
application.  The  PLP  is  certifying  that 
the  loan  was  processed  as  proposed  in 
their  application  for  PLP  status.  In 
addition,  the  PLP  lender  will  receive  an 
automatic  approval  of  the  guarantee  if 
no  response  is  given  within  14  calendar 
days,  as  required  by  the  Act.  This 
approval  will  be  contingent  on  the 
availability  of  funds,  as  are  all  Agency 
approvals  now. 

m  the  case  of  servicing  activities,  a 
similar  policy  is  proposed.  PLP  lenders 
will  service  the  account  in  accordance 
with  their  agreement  with  the  Agency  at 
the  time  of  PLP  certification.'CLP 
lenders  are  given  reduced  paperwork 
burdens  and  greater  authority  in  the 
following  areas:  CLP  lenders  only 
perform  annual  analyses  if  needed 
based  on  the  financial  strength  of  the 
borrower,  and  only  a  narrative  analysis 
need  be  submitted  to  the  Agency.  They 
are  not  required  to  notify  the  Agency 
upon  completion  of  construction,  repair, 
or  land  development.  The  Agency  also 
will  consider  CLP  and  PLP  lenders' 
request  for  subordination,  partial  ■ 
release,  or  transfer  and  assumption 
within  14  (versus  30  for  standard 
eligible  lenders)  calendar  days  from  the 


receipt  of  a  complete  request.  CLP 
lenders  must  obtain  Agency  prior 
written  approval  of  restructuring  only  in 
the  case  of  writedown.  For  other 
restructuring  actions,  the  CLP  lender 
need  only  provide  certification  of 
regulatory  compliance,  a  narrative  and 
copies  of  any  calculations. 

All  of  the  changes  to  a  lender's  loan 
servicing  authorities  made  by  this  rule 
are  intended  to  be  retroactive,  unless 
otherwise  noted  in  the  rule.  After  the 
effective  date  of  this  rule,  servicing 
authority  will  be  based  on  the  lender's 
status  and  the  requirements  of  this  rule 
without  regard  for  the  date  the  loan  was 
closed.  That  is  to  say  that  a  lender's 
authority  to  conduct  servicing  activities, 
obtain  Agency  concurrence,  or  provide 
the  Agency  documentation  and  reports 
on  a  particular  loan  at  a  given  time,  is 
based  on  the  lender's  status  when  they 
desire  to  take  the  action  and  not  based 
on  the  lender's  status  at  the  time  the 
loan  was  closed.  When  a  lender  is 
awarded  Preferred  status,  they  must 
certify  that  they  have  serviced  the  loans 
in  their  portfolio  as  required  by  the 
applicable  regulations,  servicing 
agreements,  and  loan  agreements.  If  a 
status  is  revoked,  future  actions  on  a 
loan  will  be  as  required  for  standard 
eligible  lenders,  although  the  loan  may 
have  been  closed  while  Preferred  status 
was  in  effect. 

Lender  Eligibility 

The  Agency  is  considering  allowing 
certain  non-traditional  financial  entities 
to  be  eligible  to  make  FSA  guaranteed 
loans.  Currently,  a  lender  must  be 
regulated  by  a  State  or  Federal 
government  body,  such  as  the  State 
banking  commissioner,  the  Federal 
Reserve,  or  the  Office  of  Thrift 
Supervision.  We  also  guarantee  loans 
made  by  Government  Sponsored 
Enterprises,  like  the  Farm  Credit  System 
and  state  agencies,  such  as  the  Vermont 
Economic  Development  Authority.  This 
requirement  was  initially  broad  enough 
to  permit  most  major  agricultural 
lending  organizations  to  participate  in 
the  Guaranteed  loan  program.  Recently, 
however,  certain  nontraditional  lenders, 
such  as  machinery  manufacturers, 
agricultural  supply  firms,  and  others 
have  acquired  a  significant  share  of  the 
agricultural  credit  market.  To  assist  us 
in  considering  this  proposal,  we  are 
specifically  asking  for  comments 
regarding  the  reasons  for  or  against  such 
action  and  any  limitations  the  Agency 
should  include. 

The  Agency  will  also  add  a 
requirement  that  lenders  agree  to 
provide  credit  information  to  consumer 
and  commercial  credit  reporting 
agencies,  as  appropriate.  This 


requirement  is  mandated  by  the  Debt 
Collection  Improvement  Act  of  1996  (31 
U.S.C.  3711). 

Year  2000  Compliance 

The  Agency  is  considering  adding  a 
requirement  that  lenders  have  computer 
systems  which  are  Year  2000  compliant. 
This  requirement  is  needed  because  of 
the  potential  risk  to  the  Agency  from 
lenders  servicing  Guaranteed  loans 
using  inadequate  computer  systems. 
The  Agency  is  requesting  comments  on 
the  impact  of  such  a  requirement. 

Loan  Application  Forms  and 
Regulations 

The  Agency  plans  to  further  shorten 
its  guaranteed  application  form  and 
reduce  application  requirements  to 
minimize  burden  on  all  lenders 
applying  for  guarantees  and  their 
borrowers.  Several  requirements  have 
been  eliminated  such  as  the  need  for  the 
lender  to  submit  copies  of  all  leases  and 
contracts,  and  the  requirement  to  submit 
detailed  legal  docimientation  on  all 
entity  borrowers.  In  addition  to 
requirements  for  individuals,  entity 
borrowers  will  only  be  required  to 
submit  a  list  of  members  with  personal 
balance  sheets.  Corporate  charters,  joint 
operation  agreements,  articles  of 
incorporation,  etc,  will  no  longer  be 
required.  The  Agency  believes  lending 
standards  are  sufficiently  established  to 
permit  the  lender  to  review  the 
customary  documents  and  determine 
their  effect  on  the  soundness  of  a  loan. 
It  is  the  lender's  responsibility  to  ensure 
the  loan  applicant  has  authority  to 
operate  in  their  state  and  they  have  the 
security  interest  in  the  items  of 
collateral  they  propose. 

"The  amount  of  historical 
documentation  will  be  reduced  to 
conform  closer  to  industry  standards. 
Currently,  the  Agency  requires  5  years 
of  financial  and  production 
dociunentation,  while  most  commercial 
agricultural  lenders  use  3  years  of 
financial  records  and  many  do  not  rely 
on  production  records  at  all.  While 
some  additional  requirements  are 
necessary  because  of  the  additional  risk 
inherent  in  a  loan  requiring  a  guarantee, 
the  additional  material  that  has  been 
requested  does  not  significantly 
improve  the  quality  of  the  loan  officers' 
decisions.  This  is  indicated  by  strong 
loan  portfolio  performance  of 
experienced  private  industry  lenders 
who  do  not  use  the.additional 
information.  This  rule  proposes  that 
lenders  with  CLP  or  PLP  status  will  not 
be  required  to  obtain  specific 
documentation  on  an  applicant's 
production  history.  CLP  and  PLP 
lenders  are  certifying  that  the  cash  flow 
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budget  in  the  application  is  based  on  the 
loan  applicant's  history.  Since  these  are 
proven  lenders,  the  Agency  will  not 
dictate  whether  this  is  to  be  based  on 
production  records,  income  statements, 
or  a  combination  of  the  two.  The 
Agency  also  proposes  to  reduce  the 
requirement  for  financial  records  from  5 
to  3  years  to  reflect  industry  standards. 

The  Agency  feels  that  the 
documentation  requirements  needed  to 
support  the  loan  decision  generally 
should  be  left  to  the  lender's  judgment 
and  prudent  credit  administration 
practices.  However,  for  lenders  that  are 
less  active  in  the  guaranteed  program, 
those  without  CLP  or  PLP  status,  the 
Agency  needs  more  documentation  to 
complete  an  adequate  analysis. 
Reduction  of  the  documentation 
requirements  should  increase 
participation  in  the  guaranteed  program, 
reduce  demand  for  more  costly  direct 
loans,  and  provide  funding  to  areas 
currently  under  served.  Therefore,  we 
choose  to  retain  the  requirement  for 
obtaining  both  production  and  Rnancial 
records,  but  reduce  the  amount  required 
to  3  years. 

The  Agency  also  plans  to  further 
reduce  the  application  requirements  for 
small  loans  as  directed  by  333A(g)  of  the 
Act.  When  implementing  this  change  for 
loans  under  $50,000,  the  Agency  did  not 
reduce  the  amount  of  documentation 
the  lender  must  obtain,  it  only  reduced 
the  documentation  the  lender  must 
submit  to  the  Agency.  It  is  not 
reasonable  for  the  Agency  to  require  the 
lender  to  put  the  same  time  and  effort 
into  a  $25,000  loan  as  a  $400,000  loan. 
Lenders  find  it  more  difficult  to  justify 
their  processing  costs  for  the  income 
received  on  small  loans,  therefore,  they 
avoid  small  loans  and  leave  the  smaller 
farmers  under  served.  The  Agency 
proposes  to  reduce  the  verification  and 
historical  documentation  requirements 
on  these  small  loans.  However,  the 
lender  would  be  required  to  perform  at 
least  the  same  level  of  documentation 
and  review  as  they  do  on  their  non- 
guaranteed  loans  under  $50,000,  and 
complete  an  application  form  with  a 
cash  flow  budget  and  balance  sheet. 
Supporting  financial  and  production 
history  and  verifications  would  not  be 
required  unless  the  lender  obtains  this 
for  their  non-guaranteed  loans.  This 
reduced  documentation  requirement 
will  increase  the  availability  of  credit  to 
small  farmers.  Should  the  lender  begin 
to  experience  increased  loss  claims,  we 
have  included  a  provision  to  permit  the 
Agency  to  require  full  financial  and 
production  documentation  and 
verification  at  its  discretion  to  make 
eligibility  and  approval  decisions. 


Packager  Requirements 

Many  parts  of  the  country  are  served 
by  management  consultants,  record 
keeping  firms,  and  similar  companies 
that  actively  promote  the  guaranteed 
loan  program.  These  firms  or 
individuals  are  often  hired  by  producers 
and  lenders  to  provide  assistance  on 
debt  and  financial  management  and 
assemble  or  "package"  PSA  guaranteed 
loan  applications.  The  Agency  is 
concerned  about  loan  packagers 
charging  excessive  fees  to  prepare 
guaranteed  loan  applications.  Therefore, 
it  proposes  to  restrict  loan  processing  or 
packaging  fees  to  those  charged  non- 
guaranteed  customers  for  similar 
transactions.  The  Agency  has  had  a 
long-standing  limitation  on  fees  charged 
by  lenders,  but  has  had  no  similar 
requirement  for  fees  charged  by 
independent  loan  packagers.  The 
Agency  recognizes  the  benefits  loan 
packagers  provide  and  knows  that  most 
are  reasonably  priced.  We  also  recognize 
the  variation  in  costs  in  different  parts 
of  the  country  due  to  appraisal 
requirements  and  competition  among 
packagers.  However,  with  the  simplified 
forms,  reduced  application 
requirements,  and  software  packages 
available,  lenders  should  be  able  to 
process  guaranteed  applications  in  the 
same  manner  that  they  do  other 
agricultural  loans.  Also,  Agency 
personnel  are  able  to  assist  lenders  and 
loan  applicants  in  completing 
applications  through  the  Market 
Placement  Program  at  no  charge. 

Environmental  Requirements 

Various  environmental  requirements 
have  been  clarified  to  better  define 
Agency  and  lender  responsibilities  and 
update  program  regulations  to  reflect 
statutory  and  regulatory  changes 
regarding  floodplains.  Pursuant  to  the 
National  Flood  Insurance  Reform  Act  of 
1994  and  implementing  regulations,  60 
FR  35286—35289  (July  6, 1995),  the 
Agency  is  requiring  the  lender  to  use  the 
standard  flood  hazard  determination 
form  to  decide  whether  improved  real 
estate  or  mobile  home  security  is 
located  in  a  fioodplain.  The  Agency,  not 
the  lender,  is  responsible  for 
compliance  with  the  National 
Environmental  Policy  Act  and  must 
diligently  seek  the  information  it  needs 
to  comply.  The  lender  has  the 
responsibility  to  properly  monitor  a 
loan  applicant's  operation  as  it  relates  to 
environmental  laws.  A  guarantee 
remains  valid  only  so  long  as  the  lender 
acts  prudently.  The  lender  must  provide 
Agency  officials  with  any  information 
on  the  loan  applicant's  operation  that 
may  impact  compliance  with 


environmental  and  other  laws.  The  final 
determination  on  National 
Environmental  Policy  Act  issues  are 
required  to  be  made  by  the  Agency. 

A  provision  will  be  added  concerning 
lender  requirements  in  relation  to 
hazardous  substances.  Lenders  must 
perform  "due  diligence"  in  evaluating 
any  real  estate  security  for 
contamination  from  the  release  of 
hazardous  substances,  petroleum 
products,  or  other  environmental 
hazards  and  determining  the  effect  of 
such  contamination  on  the  security 
value  of  the  property.  This  change  is 
necessary  to  assure  accurate  valuation  of 
security  for  guaranteed  loans. 
Hazardous  waste  contamination  may 
substantially  lower  the  value  of  any  real 
estate  security  and  may  be  hidden  or 
overlooked.  Evidence  of  due  diligence 
must  be  shown  by  the  most  ciurent 
version  of  the  American  Society  of 
Testing  and  Materials  (ASTM) 
Transaction  Screen  Questionnaire, 
supplemented  as  necessary  by  the 
ASTM  Phase  I  Environmental  Site 
Assessments  form,  or  similar 
documentation.  Lenders  wdll  maintain 
due  diligence  documentation  in  the 
applicant  or  borrower  loan  file  and 
provide  the  Agency  with  copies  upon 
request. 

Loan  Limits 

No  changes  are  proposed  by  this  rule 
to  the  existing  statutory  limits  of 
$300,000  for  the  Guaranteed  FO 
program  and  $400,000  for  the 
Guaranteed  OL  program — $700,000 
combined. 

Collateral 

The  Agency  plans  to  consolidate  and 
add  flexibility  to  its  collateral 
regulations.  Over  the  years,  additional 
collateral  requirements  were  adopted  for 
certain  loans  to  address  specific 
situations.  This  has  culminated  in  a 
very  confusing,  and  often  conflicting 
regulation.  We  plan  to  reduce  these 
detailed  constraints  to  a  clearer,  more 
flexible  set  of  requirements.  The  type  of 
security  for  each  loan  has  been  clarified 
to  permit  any  collateral  as  long  as  the 
life  and  depreciation  rate  of  the 
collateral  will  not  cause  the  loan  to  be 
undersecured.  The  amoimt  of  collateral 
required  and  basic  restrictions  that 
protect  the  government's  interest  will 
not  be  reduced.  In  fact,  the  more  flexible 
guidance  may  lead  to  more  secure  loans 
as  lenders  use  collateral  which  is 
appropriate  for  the  situation  without 
being  constrained  by  regulatory 
requirements.  The  Agency  anticipates 
that  the  proposed  change  will  result  in 
increased  participation  in  the 
guaranteed  program  and  decreased 
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demand  on  PSA's  more  costly  direct 
loan  program. 

The  Agency  also  will  have  authority 
to  grant  an  exception  to  any  of  the 
security  requirements  if  the  repayment 
of  the  loan  will  not  be  impaired  and  the 
proposed  action  is  in  the  Government's 
best  interest.  This  will  permit  quality 
guaranteed  loans  to  be  made  without 
jeopardisung  the  Government's  interest. 

"rhe  Agency  has  removed  the 
requirement  that  all  nonessential  real 
estate  assets  be  liquidated  to  receive  a 
Guaranteed  FO  loan.  This  requirement 
was  uimecessary  and  often  put  the 
lender  and  government  in  a  difficult 
position  of  defining  which  assets  were 
nonessential.  The  borrower  will  still  be 
required  to  pledge  the  assets  as 
collateral  for  the  loan,  and  the  assets 
will  be  considered  when  evaluating  the 
ability  to  obtain  credit  without  a 
guarantee. 

Appraisals 

The  Agency  proposes  to  permit 
approval  of  loans  subject  to  the  lenders 
obtaining  an  acceptable  appraisal.  In 
many  areas  of  the  country,  appraisals 
are  expensive  and  loan  applicants  are 
reluctant  to  incur  this  expense  without 
some  indication  that  the  other  factors  of 
the  loan  proposal  are  acceptable.  The 
lender  and  Agency  would  continue  to 
be  protected  by  the  approval  condition 
specifying  the  security  required  and 
minimum  appraised  value. 

Also,  the  Agency  proposes  to  bring  its 
appraisal  standards  more  in  line  with 
the  private  lending  industry.  FSA  will 
raise  its  threshold  to  require  a  State 
Certified  General  Appraiser  on  real 
estate  transactions  from  $100,000  to 
$250,000.  Loans  under  $250,000  must 
have  an  appraisal  using  all  three 
conventional  approaches  to  value,  and 
the  appraiser  must  be  acceptable  to  the 
agency.  This  change  will  permit  the 
lenders  greater  use  of  their  normal 
practices. 

Lender's  Forms 

The  Agency  proposes  to  clarify  its 
restriction  against  notes  that  contain  a 
"payment  on  demand"  clause.  The 
lender's  promissory  note  must  still  set 
forth  a  schedule  of  payments;  however, 
the  lender  does  not  need  to  modify  the 
"boiler  plate"  language  commonly  used 
in  the  industry. 

Use  of  Line  of  Credit  Funds 

This  rule  proposes  to  revise  the  use  of 
guaranteed  Une  of  credit  funds  in  two 
areas.  First,  the  Agency  proposes  to 
allow  lenders  to  advance  fmids  from  a 
line  of  credit  for  a  borrower  to  make 
term  debt  payments  on  capital  items. 
This  change  is  being  made  as  a  result  of 


input  from  participating  lenders  who 
have  indicated  that  current  restrictions 
on  this  practice  are  contrary  to  normal 
industry  practice.  Many  farm  borrowers 
have  automobile  loans  and  debts  with 
manufacturers'  credit  arms  with 
payment  schedules  that  often  do  not 
conform  to  the  farm  operation's  cash 
flow  cycle.  Lenders  have  indicated  that 
they  would  like  to  have  the  option  of 
making  such  regularly  occurring 
payments  with  lines  of  credit,  instead  of 
having  to  release  crop  proceeds,  or 
refinance  the  loan  with  a  guaranteed 
loan  note.  Such  purpose  is  permissible 
under  §  312(b)  of  the  Act  as  an  essential 
operating  expense  or  other  farm,  ranch 
or  home  need.  This  change  will  be 
applicable  to  future  lines  of  credit,  as 
well  as  those  outstanding  as  of  the 
effective  date  of  this  rule,  with  regard  to 
subsequent  years'  advances. 

Second,  this  rule  specifies  that  total 
advances  on  a  line  of  credit  cannot 
exceed  the  total  projected  credit  needs 
indicated  on  the  plan.  This  requirement 
is  implicit  in  current  regulations 
through  use  of  the  "total  credit  needs" 
column  on  plans  that  must  be  submitted 
with  a  request  for  guarantee.  However, 
there  is  some  confusion  regarding  this 
requirement,  and  some  lenders  continue 
to  readvance  on  lines  of  credit  in  excess 
of  the  planned  expenses  with  no 
reasonable  prospects  of  repayment.  This 
leaves  the  Agency  vulnerable  to 
unnecessary  loss  claim  payments.  This 
requirement  will  apply  to  all  ourent 
and  future  lines  of  credit  upon 
pubhcation  of  this  rule  in  final. 

Loan  Underwriting  Criteria 

For  many  years,  the  Agency  has  reUed 
solely  on  the  projected  cash  flow  to 
determine  whether  a  loan  applicant  has 
the  financial  strength  to  qualify  for  a 
loan,  with  the  single  determining  factor 
being  the  ability  to  develop  what  the 
Agency  has  defined  as  a  positive  cash 
flow.  The  Agency  is  concerned  that  the 
single,  typical  year's  projection  does  not 
adequately  analyze  a  loan  applicant's 
financial  position,  considering  solvency, 
liquidity,  and  profitability.  In  many 
cases  the  Agency  does  observe  and 
evaluate  these  items,  but  does  not  use 
them  directly  in  the  approval  process. 
The  Agency  believes  more 
comprehensive  guidelines  incorporating 
a  loan  applicant's  balance  sheet  and 
past  income  statement  measures  should 
be  incorporated  into  the  approval 
process.  Comments  are  requested 
regarding  the  Agency  adopting  more 
comprehensive  underwriting  criteria, 
the  Agency's  definition  of  positive  cash 
flow,  and  the  potential  for  use  of  credit 
screens. 


Discussion  of  Loan  Servicing  Regulation 
Changes 

Delinquent  Account  Servicing 

In  order  to  reduce  the  reporting 
burden  on  lenders  and  the  review 
burden  on  Agency  personnel,  this  rule 
proposes  a  simplified  procedure  for 
lenders  to  follow  when  a  guaranteed 
borrower  defaults  on  their  loan.  The 
lender  must  meet  with  a  borrower 
within  30  days  after  default  and 
determine  a  course  of  action  to  correct 
the  delinquency  within  90  days.  The 
lender  must  inform  FSA  of  their  plans 
and  may  consult  FSA  officials  for 
regulatory  interpretations  and  ideas. 
However,  since  the  Agency  is  not 
directly  involved  with  servicing  the 
loan,  it  is  no  longer  mandatory  for  FSA 
officials  to  be  involved  in  initial 
discussions  following  default  Also,  a 
separate  written  summary  of  the  default 
meeting  is  not  required  and  may  be 
provided  on  the  regular  default  report 
due  within  45  days  of  the  default  and 
every  60  days  thereafter.  Agency 
personnel  will  still  be  available  to 
lenders  for  advice  on  complicated  cases, 
procedural  matters  or  regulatory 
guidance.  This  change  will  apply  to  all 
loans  after  it  becomes  effective. 

Also,  the  Agency  is  removing  the 
requirement  that  the  delinquency  be 
beyond  the  borrower's  control  because 
the  requirement  is  viewed  as 
superfluous.  The  Agency  can  find  no 
example  of  a  case  when  it  would  benefit 
a  borrower  to  not  make  an  installment 
as  agreed  when  they  have  the  capability 
to  do  so.  Nonetheless,  the  lender  in  such 
a  case  would  have  the  option  of  not 
requesting  Agency  conciurence  with  a 
restructimng  action,  should  they  feel 
that  the  borrower  has  exhibited  a  lack  of 
good  faith  and  the  loan  should  be 
liquidated  instead. 

Agency  Repurchase  of  Loans 

The  Agency  recognizes  the 
importance  of  the  secondary  market  as 
a  soiuce  of  capital  for  rural  credit.  In 
this  rule,  we  attempt  to  make  several 
modifications  to  current  policies  and 
procedures  that  are  intended  to  improve 
the  working  relationship  between 
secondary  market  participants,  lenders, 
and  the  Agency. 

First,  for  all  loans  guaranteed  after 
publication  of  this  rule  in  final,  the 
Agency  will  require  a  lender  to 
repurchase  the  guaranteed  portion  of  the 
loan  imless  they  are  physically  or 
financially  imable  to  complete 
repurchase.  If  a  lender  does  not 
repurchase,  or  refuses  to  repurchase 
when  they  were  able  to,  the  lender's 
future  involvement  in  the  Agency's 
guaranteed  loan  program  may  be 
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jeopardized.  Furthermore,  the  Agency 
plans  to  apply  this  requirement 
retroactively  as  a  condition  for 
maintenance  of  Preferred  or  Certified 
Lender  status.  Both  for  loans  currently 
sold  on  the  secondary  market  and  those 
sold  after  this  rule  is  Hnal.  status  will  be 
revoked  if  the  lender  does  not 
repurchase  a  loan  when  requested. 

Second,  the  Agency  plans  to  provide 
a  method  for  the  Government  to 
continue  as  holder  of  a  loan  when  it  has 
purchased  the  guaranteed  portion  from 
a  secondary  market  holder  and 
reimbursement  from  the  lender  is  not 
practical.  Currently,  after  the  Agency 
repurchases  a  guaranteed  loan  from  a 
secondary  market  holder,  the  lender 
generally  must  liquidate  the  loan  to 
compensate  the  Agency  for  the 
repurchase.  In  some  cases,  the  borrower 
may  pay  the  loan  current  or  file  for 
bankruptcy  protection  while  the 
repurchase  is  being  processed.  Thus, 
liquidation  becomes  inappropriate. 
Regardless,  under  current  provisions  the 
lender  is  required  to  purchase  the  loan 
back  from  the  Agency.  Under  the 
proposed  change,  the  Agency  will  be 
able  to  allow  lenders  to  continue  to 
receive  payments  on  a  repurchased 
guaranteed  loan  held  by  the 
Government  and  forward  those 
payments  to  FSA,  as  long  as  the  accoimt 
remains  current  or  in  compliance  with 
an  approved  bankruptcy  plan.  This 
change  will  allow  the  Agency  to  keep 
the  loan  performing,  keep  the  affected 
fanners  in  business,  and  avoid  the 
losses  associated  with  legal  action  to 
recover  the  repurchase  expense. 

Third,  in  conjunction  with  this 
change,  the  Agency  proposes  to  allow 
the  lender  to  purchase  the  guaranteed 
portion  from  the  Agency  without 
recourse  at  the  Agency's  discretion. 

Bankruptcy  Fees 

The  Agency  intends  to  allow  the 
guarantee  to  cover  a  lender's  reasonable 
legal  fees  in  bankruptcy.  Legal  fees, 
when  a  borrower  files  under  Chapter  7 
of  the  bankruptcy  code,  will  be 
deducted  from  the  proceeds  of  the 
liquidation  of  the  collateral  after 
discharge.  Lender  attorney  fees  incurred 
when  a  borrower  files  under  Chapter  11, 
12,  and  13  will  be  paid  in  the  same 
percentage  as  the  guarantee. 

Currently,  regulations  do  not 
authorize  the  Agency  to  pay  attorney's 
fees  in  reorganization  bankruptcies. 
Legal  fees  in  reorganizations  were 
considered  "normal"  servicing  costs 
similar  to  farm  visits,  filing  fees, 
documentation,  and  overhead  and  are 
the  lender's  responsibility.  However, 
program  lenders  have  suggested  that  the 
nature  of  a  guarantee  should  be  to 


protect  the  lender  against  any  additional 
expenses  or  loss  that  occurs  when  a 
borrower  defaults,  which  includes  the 
filing  under  Chapter  11, 12,  or  13  of  the 
bankruptcy  code.  The  Agency  agrees. 
Lenders  should  be  very  actively 
involved  in  the  bankruptcy  legal 
proceedings  to  assure  that  collateral  is 
protected,  plans  are  realistic,  and 
actions  taken  are  not  adverse  to  the 
interests  of  the  borrower  or  the 
Government  under  the  guaranteed  loan. 

Currently,  the  Agency  allows  legal 
fees  necessary  to  repossess  or  foreclose 
collateral  to  be  deducted  as  liquidation 
costs  from  collateral  proceeds  whether 
the  liquidation  is  forcible,  voluntary,  or 
as  the  result  of  liquidation  under 
Chapter  7  of  the  bankruptcy  code. 
Reimbursement  of  most  of  the  attorney 
fees  by  the  Agency  will  provide 
incentive  for  lenders  to  closely  monitor 
all  cases  that  are  in  bankruptcy.  Still, 
the  Agency  will  not  guarantee  legal  fees 
in  any  bankruptcy  action  if  those  fees 
are  frivolous,  unreasonable  or 
exorbitant.  Furthermore,  the  Agency 
will  not  include  as  part  of  any  loss 
payment  a  lender's  legal  fees  resulting 
from  a  lender  liability  suit  or  similar 
action. 

Appraisal  Expenses 

Currently,  the  lender  and  FSA  share 
equally  in  the  cost  of  appraisals 
obtained  for  liquidation  purposes.  The 
Agency  is  proposing  to  allow  appraisal 
fees  to  be  deducted  frt)m  liquidation 
proceeds  in  the  case  of  liquidation  and 
allow  the  cost  of  appraisals  for 
bankruptcies  to  be  included  on  the 
bankruptcy  loss  claim  as  applicable. 
Lenders  will  still  be  required  to  bear  the 
cost  of  appraisals  necessary  in 
connection  with  normal  servicing,  such 
as  releases,  reamortization  or 
writedown. 

This  change  is  being  proposed  for  a 
number  of  reasons.  First,  this  will 
reduce  the  burden  on  lenders  by  no 
longer  requiring  that  a  special  form  be 
completed  to  obtain  reimbursement  of 
the  Government's  share  of  the  appraisal 
expense.  Second,  this  will  make 
payment  of  the  fee  for  an  appraisal 
consistent  with  Agency  regulations 
governing  payment  of  other  expenses 
associated  wi\h  liquidation.  Finally,  this 
change  will  encourage  lenders  to  obtain 
an  appraisal  to  document  that  the 
amount  being  obtained  in  the 
liquidation  represents  market  value. 

Partial  Releases 

This  rule  proposes  to  clarify 
provisions  for  partial  releases  of 
guaranteed  loan  collateral.  Current 
regulations  allow  lenders  to  release 
security  only  when  full  market  value  is 


received  or  when  replacement  or 
substitute  collateral  is  obtained.  The 
Agency  feels  that  this  proposed  change 
is  justified  for  a  number  of  reasons. 
First,  the  Agency  has  begun  to  receive 
more  frequent  requests  for  concurrence 
with  releases  of  security  without 
consideration  and  many  of  these 
requests  are  reasonable.  For  example, 
FSA  regularly  receives  requests  for 
concurrence  to  the  release  of  an  acre  or 
so  of  land  from  real  estate  security  for 
the  borrower's  child  to  construct  a 
dwelling.  Second,  many  guaranteed 
loans  are  over  10  years  old  and  may  be 
secured  by  items  that  have  served  their 
useful  life  and  are  now  valueless.  These 
items  could  be  released  without 
damaging  the  lender's  security  position. 
Third,  the  rise  in  farm  asset  values  and 
income  may  have  reduced  the  risk  of 
loss  on  a  guaranteed  loan  substantially. 
The  lack  of  release  provisions  often 
prevents  guaranteed  lenders  from  doing 
"business  as  usual"  and  may  place  them 
at  a  competitive  disadvantage.  Without 
these  provisions,  the  release  request 
may  be  affected  only  by  refinancing 
with  a  new  loan,  or  through  an  action 
that  would  place  the  guarantee  at  risk. 
In  order  to  protect  the  interest  of  the 
Government,  this  proposal  vtrill  allow 
releases  only  in  fanning  operations 
where  there  is  substantial  equity  (loan 
to  value  ratio  of  .75  or  less)  or  in  which 
approval  would  not  increase  the 
Government's  exposure  on  its  guarantee. 
Also,  releases  are  intended  to  be  for 
reasonable  purposes,  and  generally 
releases  of  income-generating  assets  will 
be  prohibited.  For  example,  a  partial 
release  of  productive  cropland,  with  no 
consideration,  simply  because  the 
borrower  would  like  to  have  the' 
property  bee  of  a  mortgage  or  deed  of 
trust  would  not  be  a  valid  request, 
regardless  of  whether  the  borrower's 
cash  flow  and  security  exceeded  the 
requirements  contained  in  this  proposal. 
Also,  while  it  is  expected  that  a  partial 
release  of  a  residence  may  be  necessary 
in  conjimction  with  release  of  liability 
of  a  divorced  spouse,  it  is  not  intended 
that  these  provisions  be  used  to  allow  a 
member  of  the  farm  family  to  be  given 
acreage,  equipment,  mineral  rights,  and 
other  business  assets  without  paying 
consideration. 

Subordinations 

The  Agency  also  plans  to  provide 
authority  to  approve  a  lender's  request 
to  subordinate  a  guaranteed  loan  in 
certain  situations.  This  proposal  is  being 
made  for  similar  reasons  as  discussed 
above  for  partial  releases.  This  authority 
will  be  limited  to  subordinations 
requested  by  a  guaranteed  lender  to 
facilitate  outside  financing  for  lower- 
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risk  guaranteed  borrowers  who  have  the 
opportunity  to  refinance  higher  interest 
debt  or  otherwise  improve  their 
situation.  The  rule  proposes  to  allow 
subordinations  when  the  Agency 
determines  that  a  subordination  will 
reduce  the  risk  of  loss  to  the 
Government.  It  is  anticipated  that  such 
subordinations  will  be  seldom  and  only 
approved  at  the  National  office  level  of 
the  Agency. 

Rescheduling  Lines  of  Credit 

The  Agency  intends  to  clearly  state 
that  when  a  line  of  credit  loan  is 
rescheduled,  subsequent  advances  on 
the  line  of  credit  are  not  authorized. 
This  will  eliminate  the  partial 
rescheduling  and  advancing  of  line  of 
credit  loans.  Current  regulations  are 
silent  on  this  issue.  Many  lenders 
reschedule  impaid  portions  of  lines  of 
credit  over  a  period  of  years  but 
continue  to  make  advances  against  the 
portion  of  the  line  of  credit  that  was 
previously  paid.  This  practice  often 
results  in  the  borrower  not  having 
adequate  funding  under  the  original  line 
of  credit,  increased  financial  stress  on 
the  operation,  and  ultimately  a  loss 
claim.  The  line  of  credit  should  not  take 
on  a  dual  role  of  providing  short-term 
and  intermediate  term  credit.  This 
proposal  provides  that  rescheduled 
lines  of  credit  will  still  not  be  allowed 
to  be  sold  to  secondary  market 
purchasers,  despite  multi-year  terms. 

Shared  Appreciation  Agreements 

The  Agency  also  proposes  to  clarify 
policy  and  procedures  for  handling 
Shared  Appreciation  Agreements  (SAA) 
that  expire  or  are  triggered.  Current 
regulations  allow  the  recapture  amount 
to  be  rescheduled  or  reamortized  if  the 
borrower  is  unable  to  pay  the  recapture 
amount  at  the  expiration  date  of  the 
agreement.  This  rule  proposes  that  upon 
recapture  at  any  time,  the  lender  may 
pay  the  Agency  its  pro  rata  share  of  Uie 
recapture  due  in  a  lump  sum  and 
pursue  collection  of  the  recapture  from 
the  borrower,  or  forward  the  Agency  its 
pro-rata  share  of  each  payment.  If  the 
lender  reamortizes  the  recapture  debt, 
such  debt  will  be  covered  by  the 
guarantee  only  if  the  lender  pays  the 
Agency  its  pro  rata  share  of  the 
recapture  amount  first.  This  proposed 
policy  will  reduce  the  burden  on 
lenders  by  making  the  treatment  of 
recapture  more  flexible  and  encourage 
lenders  to  accept  installment  payments 
on  recapture  amounts  instead  of 
liquidating  the  account. 

Release  of  Liability 

The  Agency  plans  to  establish  specific 
criteria  under  which  lenders  may 


release  guaranteed  borrowers  from 
personal  liability.  This  proposal  is  being 
made  as  a  result  of  the  advancing  age  of 
a  portion  of  the  Agency's  guaranteed 
loan  portfolio  and  the  Agency's 
experiences  with  the  silence  of  current 
regulations.  Lack  of  clear  provisions 
with  regard  to  releasing  obligors  in  cases 
of  divorce,  bankruptcy,  liquidation  or 
withdrawal  from  the  operation  has 
resulted  in  a  lack  of  flexibility  that 
reduces  lender  satisfaction  with  the 
program.  In  many  instances  of  divorce, 
a  spouse  will  convey  all  interest  in  the 
farming  operation  to  the  remaining 
spouse.  Often  this  creates  a  need  for  a 
new  guaranteed  loan,  use  of  scarce  loan 
funds,  and  the  payment  of  a  guarantee 
fee,  when  a  release  of  liability  would 
have  been  a  sound  and  reasonable 
alternative. 

Approval  of  release  of  liability  will  be 
based  on  the  strength  of  the  remaining 
party,  determined  by  criteria  proposed 
in  this  rule.  The  withdrawing  party  will 
not  have  to  document  total  lack  of  assets 
and  income  from  which  to  collect,  if  the 
remaining  party  meets  the  established 
criteria.  However,  some  restriction  will 
apply.  First,  releases  are  not  to  be 
extended  to  dissolution  of  the  farming 
operation.  This  is  because  guaranteed 
loans  are  to  be  made  to  eligible  family 
farmers.  When  a  party  is  quitting  the 
operation  and  the  remaining  party  does 
not  plan  to  continue  the  farming 
operation,  the  objectives  of  the  program 
are  not  met.  Second,  restrictions  are 
proposed  on  releases  of  entity  principals 
when  the  withdrawal  of  that  principal 
may  result  in  the  legal  dissolution  of  the 
entity  to  which  the  loans  were  made. 
The  more  appropriate  action  in  those 
cases  would  be  a  transfer  of  the  security 
to,  and  assumption  of  the  debt  by,  the 
new  entity  or  remaining  party. 

Consolidations  of  Loans 

The  Agency  proposes  to  restrict  the 
consolidation  of  loans  made  prior  to 
October  1, 1991,  to  only  those  made 
before  that  date.  Likewise,  loans  made 
on  or  after  October  1, 1991,  may  only  be 
consolidated  with  loans  made  on  or 
after  that  date.  This  is  due  to  restrictions 
placed  on  loan  subsidies  as  a  result  of 
the  Federal  Credit  Reform  Act  of  1990 
and  appropriation  laws.  The  Agency  has 
no  budgetary  authority  to  provide 
Interest  Assistance  for  servicing 
purposes  for  those  loans  made  after 
October  1, 1991,  which  do  not  have 
Interest  Assistance  obligated  when  the 
loan  is  made.  Therefore,  if  loans  made 
without  Interest  Assistance  are 
consolidated  with  those  loans  that  are 
eligible  for  Interest  Assistance,  the  older 
loan  loses  Interest  Assistance  eligibility. 
Office  of  Management  and  Budget  rules 


governing  the  Agency's  loan  subsidies 
dictate  that  when  consolidation  takes 
place  the  most  recent  loan  made  is  the 
budgetary  cost  factor  used  to  determine 
funding  priorities  for  that  loan.  This 
action  is  proposed  in  order  to  reduce  the 
likelihood  of  the  lender  and  borrower 
inadvertently  losing  the  Interest 
Assistance  option.  The  Agency  would 
appreciate  any  public  comments 
concerning  whether  the  benefits  of  a 
consolidation  would  outweigh  those  of 
interest  assistance  eligibility. 

Final  Loss  Claims 

Currently,  the  Agency  accepts  final 
loss  claims  on  the  ultimate  disposition 
of  the  real  property  only  if  the  Agency 
approves  the  request  and 
documentation  is  provided  that  this 
method  results  in  cost  savings  to  the 
Government.  The  Agency  proposes  to 
allow  the  lender  to  request  a  final 
payment  basefl  on  receiving  full 
appraised  value  at  the  time  they  receive- 
title  to  the  real  property,  or  based  on 
final  disposition  after  deducting  the 
expenses  associated  with  the  receipt, 
maintenance  and  sale  of  the  property. 
This  gives  the  lender  flexibility  and 
encourages  proper  maintenance  of  the 
inventory  property.  The  Agency  will 
reduce  the  final  loss  claim  for  any  loss 
caused  by  the  lender's  negligent 
servicing  of  the  account. 

Electronic  Funds  Transfer  (EFT) 

The -liquidation  section  of  this 
proposed  rule  will  be  revised  to  address 
recent  legislation  of  EFT  payments.  The 
Federal  Financial  Management  Act  of 
1994,  as  amended,  (31  U.S.C.  3332) 
generally  requires  Federal  agencies  to 
make  payments  to  recipients  by  EFT. 
The  statute  further  provides  that 
recipients  designate  one  or  more 
financial  institutions  or  other 
authorized  agents  to  which  any  Agency 
payments  will  be  made  and  provide  the 
Agency  information  as  necessary  for 
them  to  receive  EFT  payments  through 
each  institution  or  agent  designated. 
Lenders  may  be  recipients  of  EFT 
payments  under  this  proposed  rule; 
therefore,  they  must  designate  the 
institutions  or  agents  and  provide  other 
necessary  information  to  carry  out  EFT 
payment. 

Balloon  Payments  With  Restructuring 

The  Agency  proposes  to  prohibit 
reamortization  of  loans  with  a  balloon 
payment.  Current  regulations  are  silent 
where  reamortization  is  concerned. 
Since  Agency  servicing  regulations 
allow  for  Interest  Assistance,  a  deferral, 
or  a  writedown  of  the  loan,  the 
arguments  often  stated  for  balloon 
payments  have  little  relevance  to 
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guaranteed  loans.  Reamortizing  with  a 
balloon  payment  schedule  becomes  self- 
defeating  by  requiring  additional 
servicing  at  a  definite  point  in  the 
future.  The  Agency  has  found  that 
balloon  payments  are  often  used  when 
a  guaranteed  borrower's  cash  flow  is 
insufficient  to  make  an  amortized 
principal  and  interest  payment  over 
normal  or  allowable  terms  for 
reamortization  of  the  loan.  However, 
even  when  a  borrower  suffers  a  setback 
that  requires  reamortization,  future  cash 
flow  should  still  be  sufficient  to  cover 
interest  accrual  and  a  meaningful 
principal  reduction  in  the  loan.  If  that 
level  of  cash  flow  is  not  achieved,  other 
servicing  options  that  may  be  more 
beneficial,  such  as  a  deferral  or 
writedown,  must  be  considered. 
Further,  balloon  payments  are  often  a 
means  for  lenders  to  impose  a  restricted 
term  on  those  borrowers  deemed  higher 
risk.  This  may  result  in  the  denial  of 
servicing  options  and  possibly 
liquidation  or  The  need  for  refinancing 
with  another  lender  when  the  balloon 
becomes  due.  To  simplify  the  procedure 
and  provide  for  the  development  of 
meaningful  plans  of  operation  that 
protect  both  the  borrower  and  the 
Government,  the  Agency  will  prohibit 
restructuring  plans  h-om  including 
balloon  payments. 

Interest  Assistance  and  Writedowns 

This  rule  will  prohibit  Interest 
Assistance  when  a  guaranteed  loan  is 
being  written  down.  Guaranteed  write 
downs  are  based  upon  the  present  value 
of  the  future  projected  income  available 
for  payment  on  the  loan.  If  Interest 
Assistance  is  approved  on  a  loan  at  the 
time  of  the  writedown,  the  calculations 
will  result  in  a  reduced  writedown, 
based  on  the  interest  subsidy  being 
provided  in  future  years.  However, 
Interest  Assistance  is  awarded  on  an 
annual  basis  and  its  future  availability 
is  in  question.  Moreover,  although  the 
writedown  loss  payment  may  be 
reduced  through  the  use  of  Interest 
Assistance,  this  initial  loss  claim 
savings  is  offset  by  the  processing  and 
payment  of  a  subsidy  over  a  possible 
multiple-year  term.  Again,  the 
requirements  for  interest  assistance  are 
not  being  revised  in  this  proposed  rule. 
The  interim  rule  published  at  56  FR 
8258-8272  (February  28, 1991)  will  be 
finalized  in  a  separate  final  rule,  and 
Exhibit  D  to  subpart  B  of  1980  will  be 
removed  from  the  Federal  Register. 

Feasible  Plan  versus  Positive  Cash  Flow 

The  Agency  proposes  to  provide  a 
regulatory  distinction  between  actions 
requiring  a  debt  service  margin  and 
those  that  do  not.  Ideally,  a  guaranteed 


loan  borrower  would  continually  have 
sufHcient  resources  to  meet  all  of  their 
obligations,  plus  have  an  excess  that 
would  allow  for  economic  setbacks  and 
replenishment  of  depleted  assets  or 
replacement  of  capital  items.  Current 
regulations  deHne  positive  cash  flow  as 
having  a  Term  Debt  and  Capital  Lease 
Coverage  Ratio  (TDCLCR)  of  1.10, 
meaning  the  borrower  has  a  .10  or  10 
percent  cushion  after  meeting  all 
obligations.  Strict  interpretation  of  this 
provision  may  resuh  in  liquidation  of  a 
borrower  who  can  demonstrate  the 
ability  to  make  a  restructured  payment. 
However,  the  Agency  did  not  intend  to 
require  that  borrowers  requiring 
guaranteed  loan  servicing  have  an 
excess  margin.  Therefore,  this  rule 
defines  a  feasible  plan  as  a  TDCLCR  of 
1.00  and  establishes  this  as  the 
minimum  requirement  for  loan 
servicing  actions.  However,  the  Agency 
recommends  loans  be  restructured  to 
allow  for  a  10  percent  cushion.  The 
Agency  is  requesting  comments  on  this 
recommendation.  A  feasible  plan  will 
also  be  the  minimimi  required  for 
renewed  advances  on  a  line  of  credit, 
renewal  of  Interest  Assistance  and 
calculation  of  present  value.  This 
requirement  will  allow  restructuring  of 
all  loans  that  have  repayment  ability. 
Current  regulations  are  not  clear  as  to 
what  margin  is  required  for 
restructuring  or  writing  down,  however, 
the  Agency  believes  that  to  require  a 
margin  for  restructuring  was  never  the 
intent  of  the  program  and  would  require 
lenders  to  put  numerous  potentially 
successful  borrowers  out  of  business 
and  increase  government  loss  payments 
on  loems. 

List  of  Subjects  in  7  CFR  Part  1980 

Agriculture,  Loan  programs — 
Agriculture. 

Accordingly,  it  is  proposed  that  7  CFR 
chapter  XVIII  be  amended  as  follows: 

PART  1980— GENERAL 

1.  The  authority  citation  for  part  1980 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989  and 
42  U.S.C.  1480. 

Subpart  A — General 

2.  Revise  §  1980.1  to  read  as  follows: 

§1980.1    Purpose. 

This  subpart  contains  the  general 
regulations  and  prescribed  forms  which 
are  applicable  to  Community  Programs 
Guaranteed  Loans  under  subpart  I  of 
this  part. 

3.  Amend  §  1980.6  as  follows: 
a.  Remove  in  paragraph  (a)  the 

deHnitions  of  "Conditional 


Conmiitment  (Farmer  Programs)  (Form 
FmHA  or  its  successor  agency  under 
Public  Law  103-354  1980-15)," 
"Contract  of  Guarantee  (Line  of  Credit) 
(Form  FmHA  or  its  successor  agency 
under  Public  Law  103-354  1980-27)," 
"Guaranteed  line  of  credit,"  "Insured 
loans,"  and  "Line  of  credit  agreement"; 

b.  Remove  in  paragraph  (a),  in  the 
definition  of  "Guaranteed  loan,"  the 
phrase  "or  Form  FmHA  1980-38,"; 

c.  Remove  in  paragraph  (b),  the 
abbreviations  "ASCS,"  "CLP,"  "EM," 
"FO,"  "OL,"  "OL-Y."  "RL,"  and  "SW"; 
and 

d.  In  paragraph  (a),  remove  the 
definition  of  "Lender's  Agreement 
(Forms  FmHA  or  its  successor  agency 
under  Public  Law  103-354  449-35.  or 
1980-38)"  and  add  a  new  definition  to 
read  as  follows: 

§  1 980.6    Definitions  and  abbreviations. 

(a)*  *  * 

Lender's  Agreement  (Form  RD  449- 
35).  The  signed  agreement  between 
Rural  Development  and  the  lender 
setting  forth  die  lender's  loan 
responsibilities  when  the  Loan  Note 
Guarantee  is  issued. 


§1980.11    [Amended] 

4.  Amend  §  1980.11  as  follows: 

a.  In  the  first  sentence,  remove  the 
phrase  "and  Contract  of  Guarantee"  and 
revise  the  word  "constitute"  to  read 
"constitutes"; 

b.  In  the  second  sentence,  remove  the 
phrase  ", Contract  of  Guarantee"; 

c.  In  the  fifth  sentence,  remove  the 
phrase  "or  Contract  of  Guarantee";  and 

d.  Remove  the  third  and  sixth 
sentences. 

5.  Amend  §  1980.13  as  follows: 

a.  In  the  introductory  text  to 
paragraph  (b),  remove  the  fourth 
sentence;  and 

b.  Revise  paragraph  (b)(4)  to  read  as 
follows: 

§1980.13    Eligible  lenders. 

(b)  *  *  *  ' 

(4)  Conflict' of  interest.  The  Agency 
shall  determine  whether  such 
ownership  or  business  dealings  are 
sufficient  to  likely  result  in  a  conflict  of 
interest.  All  lenders  will,  for  each 
proposed  loan,  inform  the  Agency  in 
writing  and  furnish  such  additional 
evidence  as  the  Agency  requested  as  to 
whether  and  the  extent  for  those  loans 
covered  by  Form  RD  449-35,  the  lender 
or  its  principal  officers  (including 
immediate  family)  or  the  borrower  or  its 
principals  or  officers  (including 
immediate  family)  hold  any  stock  or 
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other  evidence  of  ownership  in  the 
other. 

*        •        *        *        • 

6.  Amend  the  fourth  sentence  of  the 
introductory  paragraph  of  §  1980.20(a) 
to  read  as  follows: 

§  1980.20    Loan  Guarantee  Limits. 

(a)  *  *  *  Also,  the  maximum  loss 
covered  by  Form  FmHA  449-34 
(available  in  any  Agency  office)  can 
never  exceed  the  lesser  of: 
***** 

7.  Revise  §  1980.21  to  read  as  follows: 

§1980.21    Guarantee  fee. 

The  fee  will  be  the  applicable  rate 
multiplied  by  the  principal,  loan  amount 
multiplied  by  the  percent  of  guarantee, 
paid  one  time  only  at  the  time  the  Loan 
Note  Guarantee  is  issued. 

(a)  The  fee  will  be  paid  to  the  Agency 
by  the  lender  and  is  nonretumable.  The 
lender  may  pass  on  the  fee  to  the 
borrower. 

(b)  Guarantee  fee  rates  are  specified  in 
exhibit  K  of  Rural  Envelopment 
Instruction  440.1  (available  in  any  Rural 
Development  Office). 

8.  Amend  §  1980.22  as  follows: 

a.  In  the  introductory  text  of 
paragraph  (b)  and  in  paragraph  (b)(3), 
remove  the  phrase  "or  Contract  of 
Guarantee";  and 

b.  Revise  paragraph  (a)  to  read  as 
follows: 

§  1 980.22    Charges  and  fees  by  lender. 

(a)  Routine  charges  and  fees.  The 
lender  may  establish  the  charges  and 
fees  for  the  loan,  provided  they  are  the 
same  as  those  charged  other  applicants 
for  similar  types  of  transactions. 
"Similar  types  of  transactions"  means 
those  transactions  involving  the  same 
type  of  loan  requested  for  which  a  non- 
guaranteed  loan  applicant  would  be 
assessed  charges  and  fees.  ■ 


§  1 980.46    [Removed  and  reserved] 

9.  §  1980.46  is  removed  and  reserved. 

§1980.60    [Amended] 

10.  Amend  §  1980.60  as  follows: 

a.  In  the  heading,  remove  the  phrase 
"or  Contract  of  Guarantee"; 

b.  In  the  introductory  text  of 
paragraph  (a)  in  the  second  sentence, 
remove  the  phrase  "For  all  other  loans. 
Form  FmHA  or  its  successor  agency 
under  Public  Law  103-354"  and  in  its 
place  add  "Form"  and  remove  the  first 
sentence; 

c.  In  paragraph  (a)(1),  remove  the 
phrases  "or  line  of  credit"  and  "or 
Conditional  Commitment  for  Contract  of 
Guarantee"; 

d.  In  paragraphs  (a)(6)  and  (a)(7), 
remove  the  phrases  "or  line  of  credit"; 


e.  In  paragraph  (a)(9),  remove  the 
phrase  "joint  operation,  (for  Farmer 
Program  loans  only),"; 

f.  In  paragraphs  (a)(10)  and  (a)(ll), 
remove  the  phrases  "or  Conditional 
Commitment  for  Contract  of  Guarantee"; 

g.  In  paragraph  (a)(12),  remove  the 
second  sentence; 

h.  In  paragraph  (b),  remove  the  phrase 
"or  Contract  of  Guarantee";  and 

i.  In  paragraph  (c),  remove  the  phrase 
at  the  end  "or  Form  FmHA  or  its 
successor  agency  under  Public  Law 
103-354  1980-38". 

§1980.61    [AmendMQ 

11.  Amend  §  1980.61  as  follows: 

a.  In  the  heading,  remove  the  phrase 
",  Contract  of  Guarantee"; 

b.  In  the  first  sentence  of  paragraph 
(a)(1),  remove  the  phrase  "Except  for 
Farmer  Programs  loans,  the"  and  add  in 
its  place  "The"; 

c.  Remove  paragraph  (a)(2)  in  its 
entirety  and  redesignate  paragraph  (a)(3) 
as  paragraph  (a)(2),  respectively; 

a.  In  newly  redesignated  paragraph 
(a)(2),  remove  the  phrase  "or  Contract  of 
Guarantee;" 

e.  In  paragraph  (b)(1)  remove  the 
phrase  "or  Form  FmHA  or  its  successor 
agency  under  Public  Law  103-354 
1980-38": 

f.  In  paragraphs  (b)(3)  and  (4),  remove 
the  phrases  "or  §  1980.119  of  subpart  B 
of  this  part"; 

g.  Remove  paragraph  (c)  and 
redesignate  paragraphs  (d)  through  (h) 
as  paragraphs  (c)  through  (g), 
respectively; 

h.  In  newly  redesignated  paragraph 
(c).  remove  the  last  sentence; 

i.  In  newly  redesignated  paragraph 
(d),  remove  the  phrase  "or  Contract  of 
Guarantee"  from  the  first  sentence; 

j.  In  newly  redesignated  paragraph  (f), 
remove  the  phrase  "or  Contract  of 
Guarantee" 

k.  In  newly  redesignated  paragraph 
(g),  remove  the  phrases  "or  Form  FmHA 
or  its  successor  agency  under  Public 
Law  103-354  1980-38"  and  "the 
Contract  of  Guarantee,"  fi'om  the  last 
sentence. 

§1980.62    [Amended] 

12.  Amend  §  1980.62  as  follows: 

a.  In  the  first  and  third  sentences, 
remove  the  phrase  "or  §  1980.119  of 
subpart  B  of  this  part";  and 

b.  Remove  the  last  sentence. 

§1980.63    [Amended] 

13.  Amend  §  1980.63(a)  to  remove  the 
phrase  "or  I.D.6.  of  Form  FmHA  or  its 
successor  agency  under  Public  Law 
103-354  1980-38". 

§1980.64    [Amended] 

14.  Amend  §  1980.64  as  follows: 


a.  In  paragraph  (a),  remove  the  phrase 
"or  paragraph  I.D.6.  of  Form  FmHA  or 
its  successor  agency  imder  Public  Law 
103-354  1980-38";  and 

b.  In  paragraph  (b),  remove  the  two 
occurrences  of  the  phrase  "or  Une  of 
credit." 

§1980.65    [Amw>ded] 

15.  Amend  §  1980.65  to  remove  the 
phrase  ",  or  for  Farmer  Programs  Loans, 
§  1980.136  of  subpart  B  of  this  part". 

§1980.66    [Amended] 

16.  Amend  §  1980.66  to  remove  the 
phrase  ",  or  paragraph  I.D.6.(b)  of  Form 
FmHA  or  its  successor  agency  under 
Public  Law  103-354  1980-38". 

§1980.67    [Amended] 

17.  Amend  §  1980.67  as  follows: 

a.  In  paragraph  (a),  remove  the  first 
sentence;  and 

b.  In  paragraph  (b),  remove  the  phrase 
"or  line  ofaedit". 

§1980.68    [Amended] 

18.  Amend  §  1980.68  as  follows: 

a.  In  the  heading,  remove  the  phrase 
"or  Contract  of  Guarantee"; 

b.  In  the  first  sentence,  remove  the 
phrase  "or  Contract(s)  of  Guarantee"; 

c.  In  the  second  sentence  in  the 
parentheticals,  remove  the  phrase  ",  or 
paragraph  6  of  Form  FmHA  or  its 
successor  agency  under  Public  Law 
103-354  1980-27"; 

d.  In  the  third  sentence,  remove  the 
phrases  "or  line(s)  of  credit,"  "or 
Contract(s)  of  Guarantee,"  and  "or  Form 
FmHA  or  its  successor  agency  under 
Pubhc  Law  103-354  1980-27";  and 

e.  Remove  the  last  two  sentences. 

§1980.83    [Amended] 

19.  Amend  §  1980.83  to  remove  the 
second  sentence.. 

§1980.84    [Amended] 

20.  Amend  §  1980.84  as  follows: 

a.  Remove  the  phrases  "Contract  of 
Guarantee"  and  "or  Contract  of 
Guarantee"  fi'om  the  first  sentence  of 
paragraph  (b)(l)(iv); 

b.  Remove  the  phrase  "Contract  of 
Guarantee"  from  paragraph  (b)(l)(v); 
and 

c.  Remove  the  phrase  "or  §  1980.119 
of  subpart  B  of  this  part"  fi'om  the  first 
and  fourth  sentences  in  paragraph  (b)(4). 

Appendices  D-L  to  Subpart  A 
[Removed] 

21.  Amend  part  1980,  subpart  A  to 
remove  Appendices  D  through  L. 

22.  In  subpart  B,  §  1980.101  is  revised 
to  read  as  follows: 

§1980.101    Introduction. 

(a)  Scope.  This  subpart  contains 
regulations  governing  Operating  Loans 
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and  Farm  Ownership  loans  guaranteed 
by  the  Farm  Service  Agency.  This 
subpart  applies  to  lenders,  holders, 
borrowers.  Agency  personnel,  and  other 
parties  involved  in  making, 
guaranteeing,  holding,  servicing,  or 
liquidating  such  loans. 

(b)  Policy.  The  Agency  issues 
guarantees  on  loans  made  to  qualified 
loan  applicants  without  regard  to  race, 
color,  religion,  sex,  national  origin, 
marital  status,  age,  or  physical  or  mental 
handicap,  provided  the  loan  applicant 
can  enter  into  a  legal  and  binding 
contract,  or  whether  all  or  part  of  the 
applicant's  income  derives  from  any 
public  assistance  program  or  whether 
the  applicant,  in  good  faith,  exercises 
any  rights  under  the  Consumer 
Protection  Act. 

(c)  Lender  list  and  classification. 

(1)  The  Agency  maintains  a  current 
list  of  lenders  who  express  a  desire  to 
participate  in  the  guaranteed  loan 
program.  This  list  is  made  available  to 
farmers  upon  request. 

(2)  Lenders  who  participate  in  the 
Agency  guaranteed  loan  program  will  be 
classified  into  one  of  the  following 
categories: 

(i)  Standard  Eligible  Lender  under 
§1980.105, 

(ii)  Certified  Lender,  or 

(iii)  Preferred  Lender  under 
§1980.106. 

(d)  Type  of  Guarantee.  There  are  two 
types  of  guarantees  issued  under  the 
Farm  Loan  Programs  Guaranteed  Loan 
Program: 

(1)  Loan  Note  Guarantee.  A  Loan  Note 
Guarantee  is  used  for  a  loan  of  fixed 
amount  and  term. 

(2)  Contract  of  Guarantee.  A  Contract 
of  Guarantee  is  only  available  for 
Operating  Loan  lines  of  credit.  The 
Contract  of  Guarantee  has  a  fixed  term, 
but  no  fixed  amount.  The  principal 
amount  outstanding  at  any  time, 
however,  may  not  exceed  the  line  of 
credit  ceiling  contained  in  the  contract. 

(e)  Termination  of  Loan  Note 
Guarantee  or  Contract  of  Guarantee.  The 
Loan  Note  or  Contract  of  Guarantee  will 
automatically  terminate  as  follows: 

(1)  Upon  full  payment  of  the 
guaranteed  loan.  A  zero  balance  within 
the  period  authorized  for  advances  on  a 
line  of  credit  will  not  terminate  the 
contract  of  guarantee; 

(2)  Upon  payment  of  a  final  loss 
claim;  or 

(3)  Upon  written  notice  from  the 
lender  to  the  Agency  that  a  guarantee  is 
no  longer  desired  provided  the  lender 
holds  all  of  the  guaranteed  portion  of 
the  loan.  The  Loan  Note  or  Contract  of 
Guarantee  will  be  returned  to  the 
Agency  office  for  cancellation  within  30 


days  of  the  date  of  the  notice  by  the 
lender. 

23.  Sections  1980.102  through 
1980.105  are  added  to  read  as  follows: 

§  1980.102    Abbreviations  and  definitions. 

(a)  Abbreviations: 

CLP — Certified  Lender  Program 
CONACT— Consolidated  Farm  and 

Rural  Development  Act  (7  U.S.C.  1921 

et  seq.) 
EPA — Environmental  Protection  Agency 
EIS — Environmental  Impact  Statement 
EM — Emergency  loans 
FO — Farm  Ownership  loans 
FSA — Farm  Service  Agency 
OL — Operating  loans 
PLP — Preferred  Lender  Program 
SW— Soil  and  Water 
USDA— United  States  Department  of 

Agriculture 

(b)  Definitions: 

Additional  security.  Collateral  in 
excess  of  that  needed  to  fully  secure  the 
loan. 

Agency.  The  Farm  Service  Agency, 
including  its  employees  and  state  and 
area  committee  members,  and  any 
successor  agency. 

Allonge.  An  attachment  or  an 
addendum  to  a  note. 

Applicant.  For  guaranteed  loans,  the 
lender  requesting  a  guarantee  is  the 
applicant.  The  party  applying  to  the 
lender  for  a  loan  will  be  considered  the 
loan  applicant. 

Aquaculture.  The  husbandry  of 
aquatic  organisms  in  a  controlled  or 
selected  environment.  An  aquatic 
organism  is  any  fish,  amphibian,  reptile, 
or  aquatic  plant.  An  aquaculture 
operation  is  considered  to  be  farm  only 
if  it  is  conducted  on  the  grounds  which 
the  loan  applicant  owns,  leases,  or  has 
an  exclusive  right  to  use.  An  exclusive 
right  to  use  must  be  evidenced  by  a 
permit  issued  to  the  loan  applicant  and 
the  permit  must  specifically  identify  the 
waters  available  to  be  used  by  the  loan 
applicant  only. 

Assignment  of  guaranteed  portion.  A 
process  by  which  the  lender  transfers 
the  right  to  receive  payments  or  income 
on  the  guaranteed  loan  to  another  party, 
usually  in  return  for  payment  in  the 
amount  of  the  loan's  guaranteed 
principal.  The  lender  retains  the 
unguaranteed  portion  in  its  portfolio 
and  receives  a  fee  from  the  purchaser  or 
assignee  to  service  the  loan,  and  receive 
and  remit  payments  according  to  a 
written  assignment  agreement.  This 
assignment  can  be  reassigned  or  sold 
multiple  times. 

Average  farm  customers.  Those 
conventional  farm  borrowers  who  are 
required  to  pledge  their  .crops,  livestock, 
and  other  chattel  and  real  estate  security 


for  the  loan.  This  does  not  include  those 
high-risk  farmers  with  limited  security 
and  management  ability  who  are 
generally  charged  a  higher  interest  rate 
by  conventional  agricultural  lenders. 
Also,  this  does  not  include  those  low- 
risk  farm  customers  who  obtain 
financing  on  a  secured  or  unsecured 
basis,  who  have  as  collateral  items,  such 
as  savings  accounts,  time  deposits, 
certificates  of  deposit,  stocks  and  bonds, 
and  life  insurance,  which  they  are  able 
to  pledge  for  the  loan. 

Beginning  farmer  or  rancher.  A 
beginning  farmer  or  rancher  is  an 
individual  or  entity  who: 

(1)  Meets  the  loan  eligibility 
requirements  for  OL  or  FO  loan 
assistance,  as  applicable,  in  accordance 
with  this  subpart; 

(2)  Has  not  operated  a  farm  or  ranch, 
or  who  has  operated  a  farm  or  ranch  for 
not  more  than  10  years.  This 
requirement  applies  to  all  members  of 
an  entity; 

(3)  Will  materially  and  substantially 
participate  in  the  operation  of  the  farm 
or  ranch: 

(i)  In  the  case  of  a  loan  made  to  an 
individual,  individually  or  with  the 
immediate  family,  material  and 
substantial  participation  requires  that 
the  individual  provide  substantial  day- 
to-day  labor  and  management  of  the 
farm  or  ranch,  consistent  with  the 
practices  in  the  county  or  State  where 
the  farm  is  located.^ 

(ii)  In  the  case  ofa  loan  made  to  an 
entity,  all  members  must  materially  and 
substantially  participate  in  the 
operation  of  the  farm  or  ranch.  Material 
and  substantial  participation  requires 
that  the  individual  provide  some 
amount  of  the  management,  or  labor  and 
management  necessary  for  day-to-day 
activities,  such  that  if  the  individual  did 
not  provide  these  inputs,  of>eration  of 
the  farm  or  ranch  would  be  seriously 
impaired; 

(4)  Agrees  to  participate  in  any  loan 
assessment,  borrower  training,  and 
financial  management  programs 
required  by  Agency  regulations; 

(5)  Does  not  own  real  farm  or  ranch 
property  or  who,  directly  or  through 
interests  in  family  farm  entities  owns 
real  farm  or  ranch  property,  the 
aggregate  acreage  of  which  does  not 
exceed  25  percent  of  the  average  farm  or 
ranch  acreage  of  the  farms  or  ranches  in 
the  county  where  the  property  is 
located;  If  the  farm  is  located  in  more 
than  one  county,  the  average  farm 
acreage  of  the  county  where  the  loan 
applicant's  residence  is  located  will  be 
used  in  the  calculation.  If  the  loan 
applicant's  residence  is  not  located  on 
the  farm  or  if  the  loan  applicant  is  an 
entity,  the  average  farm  acreage  of  the 
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county  where  the  major  portion  of  the 
farm  is  located  will  be  used.  The 
average  county  farm  or  ranch  acreage 
will  be  determined  from  the  most  recent 
Census  of  Agriculture  developed  by  the 
U.S.  Department  of  Commerce,  Bureau 
of  the  Census  or  USDA; 

(6)  Demonstrates  that  the  available 
resources  of  the  loan  applicant  and 
spouse  (if  any)  are  not  sufficient  to 
enable  the  loan  applicant  to  enter  or 
continue  farming  or  ranching  on  a 
viable  scale;  and 

(7)  In  the  case  of  an  entity: 

(i)  All  the  members  are  related  by 
blood  or  marriage;  and 

(ii)  All  the  stockholders  in  a 
corporation  are  beginning  farmers  or 
ranchers. 

Borrower.  An  individual  or  entity 
which  has  outstanding  obligations  to  the 
lender  imder  any  Agency  loan  program. 
A  borrower  includes  all  parties  liable  for 
Agency  debt,  including  collection-only 
borrowers,  except  those  whose  total 
loan  and  accounts  have  been  voluntarily 
or  involuntarily  foreclosed  or 
liquidated,  or  who  have  been  discharged 
of  all  Agency  debt. 

Collateral.  Property  pledged  as 
security  for  a  loan  to  ensure  repayment 
of  an  obligation. 

Conditional  Commitment.  The 
Agency's  commitment  to  the  lender  that 
the  material  it  has  submitted  is 
approved  subject  to  the  completion  of 
all  conditions  and  requirements 
contained  therein. 

Consolidation.  The  combination  of 
outstanding  principal  and  interest 
balance  of  two  or  more  OL  loans. 

Controlled.  When  a  director  or 
employee  has  more  than  a  50  percent 
ownership  in  the  entity  or,  the  director 
or  employee,  together  with  relatives  of 
the  director  or  employee,  have  more 
than  a  50  percent  ovtrnership. 

Cooperative.  An  entity  which  has 
farming  as  its  purpose  and  whose 
members  have  agreed  to  share  the 
profits  of  the  farming  enterprise.  The 
entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  the  State  in 
which  the  entity  will  operate  a  farm. 

Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  to  assure 
its  repayment.  The  cosigner  becomes 
jointly  and  severally  liable  to  comply 
wi\h  the  terms  of  the  note.  In  the  case 
of  an  entity  loan  applicant,  the  cosigner 
cannot  be  a  member,  partner,  joint 
operator,  or  stockholder  of  the  entity. 

Debt  writedown.  To  reduce  the 
amount  of  the  borrower's  debt  to  that 
amount  that  is  determined  to  be 
collectible  based  on  an  analysis  of  the 
seciuity  value  and  the  borrower's  ability 
to  pay. 


Deferral.  A  postponement  of  the 
payment  of  interest  or  principal  or 
both.Principal  may  be  deferred  in  whole 
or  in  part. 

Direct  loan.  A  loan  made  to  a 
borrower  and  serviced  by  the  Agency  as 
lender. 

Entity.  Cooperatives,  corporations, 
partnerships,  or  joint  operations. 

Family  fann.  A  farm  which: 

(1)  Produces  agricultural  commodities 
for  sale  in  sufficient  quantities  so  that  it 
is  recognized  in  the  community  as  a 
farm  rather  than  a  rural  residence; 

(2)  Provides  enough  agricultural 
income  by  itself,  including  rented  land, 
or  together  with  any  other  dependable 
income  to  enable  the  borrower  to: 

(i)  Pay  necessary  family  living  and 
operating  expenses; 

(ii)  Maintain  essential  chattel  and  real 
property;  and 

(iii)  Pay  debts; 

(3)  Is  managed  by: 

(i)  The  borrower  when  a  loan  is  made 
to  an  individual;  or, 

(ii)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm  when  a  loan  is 
made  to  an  entity; 

(4)  Has  a  substantial  amount  of  the 
labor  requirement  for  the  farm  and 
nonfarm  enterprise  provided  by: 

(i)  The  borrower  and  the  borrower's 
immediate  family  for  a  loan  made  to  an 
individual;  or 

(ii)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm,  along  with  the 
families  of  these  individuals,  for  a  loan 
made  to  an  entity;  and 

(5)  May  use  a  reasonable  amount  of 
full-time  hired  labor  and  seasonal  labor 
during  peak  load  periods. 

Farm.  A  tract  or  tracts  of  land, 
improvements,  and  other  appurtenances 
which  are  used  or  will  be  used  in  the 
production  of  crops,  livestock,  or 
aquaculture  products  for  sale  in 
sufficient  quantities  so  that  the  property 
is  recognized  as  a  farm  rather  than  a 
rural  residence.  The  term  "farm"  also 
includes  any  such  land  and 
improvements  and  facilities  used  in  a 
nonfarm  enterprise.  It  may  also  include 
the  residence  which,  although 
physically  separate  from  the  farm 
acreage,  is  ordinarily  treated  as  part  of 
the  farm  in  the  local  community. 

Feasible  plan.  A  plan  for  loan 
servicing  purposes  which  shows  the 
elements  of  "positive  cash  flow"  except 
that  the  minimum  acceptable  "Term 
Debt  and  Capital  Lease  Coverage  Ratio" 
is  1.0  rather  than  1.1  required  for 
"positive  cash  flow."  However,  it  is 
strongly  recommended  that  any 
servicing  action  provide  for  a  Term  Debt 
and  Capital  Lease  Coverage  Ratio  of  1.1. 


Financially  viable  operation.  A 
financially  viable  operation  is  one 
which,  with  Agency  assistance,  is 
projected  to  improve  its  financial 
condition  over  a  period  of  time  to  the 
point  that  the  operator  can  obtain 
commercial  credit  without  further 
Agency  direct  or  guaranteed  assistance. 
A  borrower  that  will  meet  the  Agency 
classification  of  "commercial,"  as 
defined  in  Agency  Instruction  2006-W, 
available  in  any  Agency  office,  will  be 
considered  to  be  financially  viable. 
Such  an  operation  must  generate 
sufficient  income  to: 

(1)  Meet  annual  operating  expenses 
and  debt  payments  as  they  become  due; 

(2)  Meet  basic  family  living  expenses 
to  the  extent  they  are  not  met  by 
dependable  nonfarm  income; 

13)  Provide  for  replacement  of  capital 
items;  and 

(4)  Provide  for  long-term  financial 
growth. 

Fish.  Any  aquatic,  gilled  animal 
commonly  known  as  "fish"  as  well  as 
moUusks,  or  crustaceans  (or  other 
invertebrates)  produced  under 
controlled  conditions  (that  is,  feeding, 
tending,  harvesting,  and  such  other 
activities  as  are  necessary  to  properly 
raise  and  market  the  products)  in  ponds, 
lakes,  streams,  or  similar  holding  areas. 

Fixture.  Generally  a  chattel  item 
attached  to  real  estate  in  such  a  way  that 
it  cannot  be  removed  without  defacing 
or  dismantling  the  structure,  or 
substantially  damaging  the  structure 
itself. 

Graduation.  The  Agency's 
determination  that  a  borrower  on  a 
direct  loan,  is  financially  stable  enough 
to  refinance  that  loan  with  a  commercial 
lender  with  or  without  a  guarantee. 

Guaranteed  loan.  A  loan  made  and 
serviced  by  a  lender  for  which  the 
Agency  has  entered  into  a  Lenders 
Agreement  and  for  which  the  Agency 
has  issued  a  Loan  Note  Guarantee.  This 
term  also  includes  lines  of  credit  except 
where  otherwise  indicated. 

Hazard  insurance.  Includes  fire, 
windstorm,  lightning,  hail,  explosion, 
riot,  civil  commotion,  aircraft,  vehicles, 
smoke,  builder's  risk,  pubUc  liability, 
property  damage,  flood  or  mudslide, 
workers  compensation,  or  any  similar 
insurance  that  is  available  and  needed 
to  protect  the  security,  or  that  is 
required  by  law. 

Holder.  The  person  or  organization 
other  than  the  lender  who  holds  all  or 
a  part  of  the  guaranteed  portion  of  an 
Agency  guaranteed  loan  but  who  has  no 
servicing  responsibilities.  When  the 
lender  assigns  a  part  of  the  guaranteed 
loan  to  an  assignee,  the  assignee 
becomes  a  holder  when  an  Assignment 
form  is  executed. 
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In-house  expenses.  Expenses 
associated  with  credit  management  and 
loan  servicing.  In-house  expenses 
include,  but  are  not  limited  to: 
employee  salaries,  staff  lawyers,  travel, 
supplies,  and  overhead. 

Joint  operation.  Individuals  that  have 
agreed  to  operate  a  farm  or  farms 
together  as  a  business  unit.  The  real  and 
personal  property  is  owned  separately 
or  jointly  by  the  individuals.  For 
example,  husband  and  wife  who  apply 
for  a  loan  together  will  be  considered  a 
joint  operation.  Joint  operations  include 
limited  liability  companies  having  more 
than  one  member. 

Land  development.  Items  such  as 
terracing,  clearingv  leveling,  fencing, 
drainage  and  irrigation  systems,  ponds, 
forestation,  permanent  pastures, 
perennial  hay  crops,  basic  soil 
amendments,  and  other  items  of  land 
improvements  which  conserve  or 
permanently  enhance  productivity. 

Lender.  The  organization  making  and 
servicing  the  loan  or  advancing  and 
servicing  the  line  of  credit  which  is 
guaranteed  under  the  provisions  of 
Agency  regulations.  The  lender  is  also 
the  party  requesting  a  guarantee. 

Lender's  Agreement.  The  appropriate 
Agency  form  executed  by  the  Agency 
and  the  lender  setting  forth  the  general 
loan  responsibilities  of  the  lender  and 
agency  when  the  Loan  Note  Guarantee 
or  Contract  of  Guarantee  is  issued. 

Lien.  A  legally  enforceable  hold  or 
claim  on  the  property  of  another 
obtained  as  security  for  the  repayment 
of  indebtedness  or  an  encumbrance  on 
property  to  enforce  payment  of  an 
obligation. 

Liquidation  expenses.  The  cost  of  an 
appraisal,  environmental  assessment, 
outside  attorney  fees  and  other  costs 
incurred  as  a  direct  result  of  liquidating 
the  security  for  the  guaranteed  loan. 
Liquidation  fees  do  not  include  in- 
house  expenses. 

Loan  or  Line  of  Credit  Agreement.  A 
document  which  contains  certain  lender 
and  borrower  agreements,  conditions, 
limitations,  and  responsibilities  in  a 
process  of  credit  extension  and 
acceptance  in  a  loan  format  where  loan 
principal  balance  may  fluctuate 
throughout  the  term  of  the  dociunent. 

Loan  Applicant.  The  party  applying  to 
a  lender  for  a  guaranteed  loan  or  line  of 
credit. 

Loss  Claim.  A  request  made  to  the 
Agency  by  a  lender  to  receive  a 
reimbursement  based  on  a  percentage  of 
the  lender's  loss  on  a  loan  covered  by 
an  Agency  guarantee. 

Majority  interest.  Any  individual  or  a 
combination  of  individuals  owning 
more  than  a  50  percent  interest  in  a 


cooperative,  corporation,  joint 
operation,  or  partnership. 

Market  value.  The  amount  which  an 
informed  and  willing  buyer  would  pay 
an  informed  and  willing  but  not  forced 
seller  in  a  completely  voluntary  sale. 

Mortgage.  An  instrument  giving  the 
lender  a  security  interest  or  lien  on  real 
or  personal  property  of  any  kind. 

Negligent  servicing.  The  failure  to 
perform  those  services  which  would  be 
considered  normal  industry  standards  of 
loan  management  or  failure  to  comply 
with  any  servicing  requirement  of  this 
subpart.  The  term  includes  the  concept 
of  a  failure  to  act  or  failure  to  act  timely 
consistent  with  actions  of  a  reasonable 
lender  in  loan  making,  servicing,  and 
collection. 

Net  recovery  value.  The  estimated 
future  value  of  security  property  that 
has  been  taken  into  inventory,  exposed 
to  prevailing  market  conditions  and  sold 
based  on  the  properties  highest  and  best 
use  at  the  time  of  the  sale  less  the 
Government's  costs  of  liquidation, 
property  maintenance,  and  disposition. 

Nonessential  asset.  Assets  in  which 
the  borrower  has  an  ownership  interest 
that  do  not  contribute  an  income  to  pay 
essential  family  living  expenses  or 
maintain  a  sound  farming  operation, 
and  are  not  exempt  from  judgment 
creditors. 

Participation.  A  loan  arrangement 
where  a  primary  or  lead  lender  is 
typically  the  lender  of  record  but  the 
loan  funds  may  be  provided  by  one  or 
more  other  lenders  due  to  loan  size  or 
other  factors.  Typically,  participating 
lenders  share  in  the  interest  income  or 
profit  on  the  loan  based  on  the  relative 
amount  of  the  loan  funds  provided  after 
deducting  the  servicing  fees  of  the 
primary  or  lead  lender. 

Partnership.  Any  entity  consisting  of 
two  or  more  individuals  who  have 
agreed  to  operate  a  farm  as  one  business 
unit.  The  entity  must  be  recognized  as 
a  partnership  by  the  laws  of  the  State  in 
which  the  entity  will  operate  and  must 
be  authorized  to  own  both  real  estate 
and  personal  property  and  to  incur 
debts  in  its  own  name. 

Positive  cash  flow.  The  ability  of  a 
borrower's  operation  to  demonstrate:  a 
Term  Debt  and  Capital  Lease  Coverage 
Ratio  of  at  least  1.1;  and  a  Capital 
Replacement  and  Term  Debt  Repayment 
Margin  equal  to  or  greater  than  any 
planned  capital  asset  purchases  not 
financed.  The  Term  Debt  and  Capital 
Lease  Coverage  Ratio  and  the  Capital 
Replacement  and  Term  Debt  Repayment 
Margin  are  calculated  in  the  following 
manner: 

(1)  Add  projected  net  farm  operating 
income,  projected  annual  nonfarm 
income,  projected  capital  depreciation 


and  amortization  expenses,  scheduled 
annual  interest  on  term  debt,  and 
scheduled  annual  interest  on  capital 
leases. 

(i)  Net  farm  operating  income  is  the 
gross  income  generated  by  a  farming 
operation  annually,  minus  all  yearly 
operating  expenses  (including 
withdrawals  from  entities  for  living 
expenses),  operating  loan  interest, 
interest  on  term  debt  and  capital  lease 
payments,  and  depreciation  and 
amortization  expenses.  Net  farm 
operating  income  does  not  include  off- 
farm  income  and  social  security  taxes, 
carryover  debt  and  delinquent  interest. 

(ii)  Depreciation  and  amortization 
expenses  are  an  annual  allocation  of  the 
cost  or  other  basic  value  of  tangible 
capital  assets,  less  salvage  value,  over 
the  estimated  life  of  the  unit  (which 
may  be  a  group  of  assets),  in  a 
systematic  and  rational  manner. 

(iii)  Capital  leases  are  agreements 
under  which  the  lessee  effectively 
acquires  ownership  of  the  asset  being 
leased.  A  lease  is  a  capital  lease  if  it 
meets  any  one  of  the  following  criteria: 

(A)  The  lease  transfers  ownership  of 
the  property  to  the  lessee  at  the  end  of 
the  lease  term. 

(B)  The  lessee  has  the  right  to 
purchase  the  property  for  significantly 
less  than  its  market  value  at  the  end  of 
the  lease. 

(C)  The  term  of  the  lease  is  at  least  75 
percent  of  the  estimated  economic  life 
of  the  leased  property. 

(D)  The  present  value  of  the  minimum 
lease  payments  equals  or  exceeds  90 
percent  of  the  fair  market  value  of  the 
leased  property. 

(2)  Subtract  fi"om  this  sum  projected 
annual  income  and  social  security  tax 
payments,  including  any  delinquent 
taxes,  and  family  living  expenses.  The 
difference  is  the  Balance  Available  for 
Term  Debt  Repayment. 

(i)  Family  living  expenses  are  any 
withdrawals  from  income  to. provide  for 
needs  of  family  members. 

(ii)  Family  members  are  considered  to 
be  the  immediate  members  of  the  family 
residing  in  the  same  household  with  the 
individual  borrower,  or,  in  the  case  of 
an  entity,  with  the  operator. 

(3)  Divide  the  Balance  Available  for 
Term  Debt  Repayment  by  the  sum  of  the 
annual  scheduled  principal  and  interest 
payments  on  term  debt,  plus  the  annual 
scheduled  principal  and  interest 
payments  on  capital  leases,  excluding 
delinquent  installments.  The  quotient  is 
the  Term  Debt  and  Capital  Lease 
Coverage  Ratio. 

(4)  Add  the  Balance  Available  for 
Term  Debt  Repayment  to  any  cash 
carryover  from  the  preceding  year. 
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(5)  Subtract  from  this  sum  the  amount 
of  the  Total  Annual  Scheduled  Term 
Debt  and  Capital  Lease  Payments,  and 
any  debt  carried  over  from  the  previous 
year.  The  difference  is  the  Capital 
Replacement  and  Term  E)ebt  Repayment 
Margin. 

Potential  liquidation  value.  The 
amount  of  the  lender's  protective  bid  at 
the  foreclosure  sale.  Potential 
liquidation  value  is  determined  by  an 
independent  appraiser  using 
comparables  from  other  forced 
liquidation  sales. 

Present  value.  The  present  worth  of  a 
future  stream  of  payments  discounted  to 
the  current  date. 

Primary  security.  The  minimum 
amount  of  collateral  needed  to  fully 
secure  a  proposed  loan. 

Principals  of  borrowers.  Includes 
owners,  officers,  directors,  entities  and 
others  directly  involved  in  the  operation 
and  management  of  a  business. 

Protective  advances.  Advances  made 
by  a  lender  to  protect  or  preserve  the 
collateral  itself  from  loss  or 
deterioration.  Protective  advances 
include  but  are  not  limited  to: 

(1)  Payment  of  delinquent  taxes, 

(2)  Annual  assessments, 

(3)  Ground  rents, 

(4)  Hazard  or  flood  insurance 
premiums  against  or  affecting  the 
collateral, 

(5)  Harvesting  costs, 

(6)  Other  expenses  needed  for 
emergency  measures  to  protect  the 
collateral. 

Reamortization.  To  rearrange  the  rates 
or  terms,  or  both,  of  a  loan  made  for  real 
estate  purposes. 

Related  by  blood  or  marriage. 
Individuals  who  are  connected  to  one 
another  as  husband,  wife,  parent,  child, 
brother,  or  sister. 

Relative.  An  individual  or  spouse  and 
anyone  having  the  following 
relationship  to  either:  parent,  son, 
daughter,  sibling,  stepparent,  stepson, 
stepdaughter,  stepbrother,  stepsister, 
half  brother,  half  sister,  uncle,  aunt, 
nephew,  niece,  grandparent, 
granddaughter,  grandson,  and  the 
spouses  of  the  foregoing. 

Rescheduling.  To  rewrite  the  rates  and 
terms  of  a  single  note  or  line  of  credit 
Agreement  which  acknowledges 
indebtedness  for  a  loan  made  for 
operating  purposes. 

Restructuring.  Changing  terms  of  a 
debt  through  either  a  consolidation, 
rescheduling,  reamortization,  deferral, 
or  writedown  or  a  combination  thereof. 

Sale  of  guaranteed  portion.  See 
Assignment  of  guaranteed  portion. 

Security.  Property  of  any  kind  subject 
to  a  real  or  personal  property  lien.  Any 
reference  to  "collateral"  or  "security 


property"  shall  be  considered  a 
reference  to  the  term  "security." 

Shared  Appreciation  Agreement.  This 
agreement  requires  the  borrower  to 
repay  the  lender  all  or  a  portion  of  the 
debt  written  down  in  conjunction  with 
a  Debt  Writedown  when  the  agreement 
is  triggered  or  expires  and  there  is  an 
increase  in  value  of  the  real  estate  that 
secured  the  loans. 

State.  The  major  political  subdivision 
of  the  United  States  and  the 
organization  of  program  delivery  for  the 
Agency. 

Subsequent  loans.  Any  loans 
processed  by  the  Agency  after  an  initial 
loan  has  been  made  to  the  same 
borrower. 

Transfer  and  assumption.  The 
conveyance  by  a  debtor  to  an  assuming 
party  of  the  assets,  collateral,  and 
liabilities  of  the  loan  in  return  for  the 
assuming  party's  binding  promise  to  pay 
the  debt  outstanding. 

United  States.  The  United  States 
itself,  each  of  the  several  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Veteran.  Any  person  who  served  in 
the  active  military,  naval,  or  air  service 
during  the  Spanish-American  War,  the 
Mexican  border  period.  World  War  I, 
World  War  II,  the  Korean  conflict,  the 
Vietnam  era,  the  Persian  Gulf  War,  or 
the  period  beginning  on  the  date  of  any 
future  declaration  of  war  by  the 
Congress  and  ending  on  the  date 
prescribed  by  Presidential  proclamation 
or  concurrent  resolution  of  the 
Congress. 

§1980.103    Full  faith  and  credit 

(a)  Fraud  and  misrepresentation.  The 
Loan  Note  Guarantee  and  Contract  of 
Guarantee  constitute  obligations 
supported  by  the  full  faith  and  credit  of 
the  United  States.  The  Agency  may 
contest  the  guarantee  only  in  cases  of 
fraud  or  misrepresentation  by  a  lender 
or  holder,  in  which: 

(1)  The  lender  or  holder  had  actual 
knowledge  of  the  fraud  or 
misrepresentation  at  the  time  it  became 
the  lender  or  holder,  or 

(2)  The  lender  or  holder  participated 
in  or  condoned  the  fraud  or 
misrepresentation. 

(b)  Lender  violations.  The  Loan  Note 
Guarantee  or  Contract  of  Guarantee 
cannot  be  enforced  by  the  lender, 
regardless  of  when  the  Agency  discovers 
the  violation,  to  the  extent  that  the  loss 
is  a  result  of: 

(1)  Violation  of  usury  laws; 

(2)  Negligent  servicing; 

(3)  Failure  to  obtain  the  required 
security;  or. 


(4)  Failure  to  use  loan  funds  for 
purposes  specifically  approved  by  the 
Agency. 

(c)  Enforcement  by  holder.  The 
guarantee  and  right  to  require  purchase 
will  be  directly  enforceable  by  the 
holder  even  if: 

(1)  The  Loan  Note  Guarantee  or 
Contract  of  Guarantee  is  contestable 
based  on  the  lender's  fr^ud  or 
misrem^sentation;  or 

(2)  The  Loan  Note  Guarantee  is 
unenforceable  by  the  lender  based  on  a 
lender  violation. 

§1980.104    Appeals. 

(a)  The  loan  applicant  or  borrower 
and  lender  must  generally  jointly 
execute  the  written  request  for  review  of 
an  alleged  adverse  decision  made  by 
Agency.  However,  in  cases  where  the 
Agency  has  denied  or  reduced  the 
amount  of  the  final  loss  payment,  the 
decision  may  be  appealed  by  the  lender 
only. 

(b)  A  decision  made  by  the  lender 
adverse  to  the  borrower  is  not  a  decision 
by  the  Agency,  whether  or  not 
concurred  in  by  the  Agency,  and  may 
not  be  appealed. 

(c)  Appeals  will  be  handled  in 
accordance  with  parts  11  and  780  of  this 
title. 

§  1 980.1 05    Eligibility  and  substitution  of 
lenders. 

(a)  General.  To  participate  in  FSA 
Guaranteed  Farm  Loan  Programs,  a 
lender  must  meet  the  eligibility  criteria 
in  this  section.  The  Standard  Eligible 
Lender  must  demonstrate  eligibility  for 
each  guarantee  request  submitted  and 
provide  such  evidence  as  the  Agency 
may  request. 

(b)  Standard  Eligible  Lender  eligibility 
criteria. 

(1)  A  lender  must  have  the  capability 
to  adequately  make  and  service  the  loan 
for  which  a  guarantee  is  requested; 

(2)  A  lender  must  be  subject  to  credit 
examination  and  supervision  by  an 
acceptable  State  or  Federal  regulatory 
agency; 

(3)  A  lender  must  be  in  good  standing 
with  all  applicable  State  or  Federal 
regulatory  agencies; 

(4)  The  lender  must  maintain  an  office 
near  enough  to  the  collateral's  location 
so  it  can  properly  and  efficiently 
discharge  its  loan  making  and  loan 
servicing  responsibilities  or  use  agents, 
correspondents,  branches,  or  other 
institutions  or  persons  to  provide 
expertise  to  assist  in  carrying  out  its 
responsibilities.  The  lender  must  be  a 
local  lender  unless  it: 

(i)  normally  makes  loans  in  the  region 
or  geographic  location  in  which  the  loan 
applicant's  operation  being  financed  is 
located,  or 
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(ii)  demonstrates  specific  expertise  in 
making  and  servicing  loans  for  the 
proposed  operation. 

(5)  The  lender  must  not  be  debarred 
or  suspended  from  participation  in  a 
Government  contract  or  delinquent  on  a 
Government  debt. 

(c)  Substitution  of  Lenders.  A  new 
eligible  lender  may  be  substituted  for 
the  original  lender  under  the  following 
conditions: 

(1)  The  Agency  approves  of  the 
substitution  in  writing; 

(2)  The  new  lender  agrees  in  writing 
to  assume  all  servicing  and  other 
responsibilities  of  the  original  lender 
and  to  acquire  the  unguaranteed  portion 
of  the  loan; and 

(3)  The  substituted  lender  agrees  to 
notify  any  holder  of  the  substitution. 

(d)  Lender  Name  or  Ownership 
Changes. 

(1)  When  a  lender  undergoes  an 
ownership  change  or  otherwise  begins 
doing  business  under  a  new  name,  the 
lender  will  notify  the  Agency. 

(2)  The  lender's  CLP  or  PLP  status  is 
subject  to  reconsideration  when 
ownership  changes. 

(3)  The  new  lender  will  execute  a  new 
Lender's  Agreement. 

24.  Section  1980.106  is  revised  to  read 
as  follows: 

§  1980.106    Preferred  and  Certified  Lender 
Programs. 

(a)  General.  (1)  Lenders  who  desire 
PLP  or  CLP  status  must  prepare  a 
written  request  addressing: 

(i)  The  States  in  which  they  desire  to 
receive  PLP  or  CLP  status;  and 

(ii)  Each  item  of  the  eligibility  criteria 
for  PLP  or  CLP  in  this  section,  as 
appropriate. 

(2)  The  lender  may  include  any 
additional  supporting  evidence  or  other 
information  the  lender  believes  would 
be  helpful  to  the  Agency  in  making  its 
determination. 

(3)  The  lender  must  send  its  request 
to  the  Agency  State  office  for  the  State 
in  which  the  lender's  headquarters  is 
located. 

(4)  The  lender  will  provide  any 
additional  information  needed  to 
process  a  PLP  or  CLP  request,  upon 
Agency  request. 

(5)  The  term  "loss  rate"  as  used  in 
this  section  equals  the  net  amount  of 
guaranteed  OL,  FO,  and  SW  loss  claims 
paid  on  loans  made  in  the  past  7  years 
divided  by  the  total  loan  amount  of  the 
OL.  FO,  and  SW  loans  made  in  the  past 
7  years. 

(b)  CLP  Criteria.  The  lender  must 
meet  the  following  requirements  to 
obtain  CLP  status: 

(1)  Qualify  as  a  standard  eligible 
lender  under  §  1980.105; 


(2)  Have  a  lender  loss  rate  not  in 
excess  of  the  maximum  CLP  Loss  Rate 
established  by  the  Agency  and  available 
in  any  Agency  office. 

(3)  Have  proven  an  ability  to  process 
and  service  Agency  guaranteed  loans  by 
showing  that  the  lender: 

(i)  Suomitted  substantially  complete 
and  correct  guaranteed  loan 
applications;  and 

(ii)  Serviced  all  guaranteed  loans 
according  to  Agency  regulations: 

(4)  Have  closed  a  minimum  of  10 
Agency  guaranteed  loans  or  lines  of 
credit; 

(5)  Have  closed  a  total  of  five  Agency 
guaranteed  loans  or  lines  of  credit,  not 
including  readvances  on  lines  of  credit, 
within  the  past  2  years; 

(6)  Maintain  an  acceptable  level  of 
financial  soundness  as  determined  by  a 
bank  rating  service  or  comparable  rater 
acceptable  to  the  Agency. 

(7)  Designate  a  qualified  person  or 
persons  to  process  and  service  Agency 
guaranteed  loans  for  each  of  the  lender 
offices  which  will  process  CLP  loans.  To 
be  qualified,  the  person  must  meet  the 
following  conditions: 

(i)  Have  attended  Agency  sponsored 
training  in  the  past  12  months  or  will 
attend  training  in  the  next  12  months; 
and 

(ii)  Agree  to  attend  Agency  sponsored 
training  each  year; 

(8)  Use  forms  acceptable  to  the 
Agency  for  processing,  analyzing, 
securing,  and  servicing  Agency 
guaranteed  loans  and  lines  of  credit; 

(9)  Submit  copies  of  financial 
statements,  cash  flow  plans,  budgets, 
loan  agreements,  analysis  sheets, 
collateral  control  sheets,  security 
agreements  and  other  forms  to  be  used 
for  farm  loan  processing  and  servicing; 

(10)  Agree  to  provide  credit 
information  to  consumer  or  commercial 
reporting  agencies,  as  appropriate. 

(c)  PLP  Criteria.  The  lender  must  meet 
the  following  requirements  to  obtain 
PLP  status: 

(1)  Meet  the  CLP  eligibility  criteria 
under  this  section. 

(2)  Have  a  satisfactory  credit 
management  system  based  on  the 
following: 

(i)  the  Tender's  written  credit  policies 
and  underwriting  standards; 

(ii)  loan  documentation  requirements; 

(iii)  exceptions  to  policies; 

(iv)  analysis  of  new  loan  requests; 

(v)  credit  file  management; 

(vi)  loan  funds  and  collateral 
management  system; 

(vii)  portfolio  management; 

(viii)  loan  reviews; 

(ix)  internal  credit  review  process; 

(x)  loan  monitoring  system;  and 

(xi)  the  board  of  director's 
responsibilities. 


(3)  Have  made  at  least  20  PLP,  CLP, 
or  ALP  loans,  or  a  combination  of  these 
type  loans,  within  the  past  5  years. 

(4)  Have  a  lender  loss  rate  not  in 
excess  of  the  rate  for  PLP  lenders 
established  by  the  Agency  and  available 
in  any  Agency  office. 

(5)  Show  a  consistent  practice  of 
submitting  applications  for  guaranteed 
loans  detailed  with  accurate  information 
that  supports  a  sound  loan  proposal. 

(6)  Show  a  consistent  practice  of 
processing  Agency  guaranteed  loans 
without  any  major  or  reoccurring  minor 
deficiencies.  A  major  deficiency  is  one 
that  directly  affects  the  soundness  of  the 
loan.  A  minor  deficiency  violates 
Agency  procedure,  but  does  not  affect 
the  soundness  of  a  loan. 

(7)  Have  a  history  of  using  the 
guaranteed  program  for  new  loans, 
instead  of  refinancing  the  lender's 
existing  debts. 

(8)  Demonstrate  a  consistent,  above 
average  ability  to  service  guaranteed 
loans  based  on  the  following: 

(i)  Borrower  supervision  and 
assistance; 

(ii)  Timely  and  effective  servicing; 
and 

(iii)  Communication  with  the  Agency. 

(9)  Designate  a  person  or  persons, 
approved  by  the  Agency,  to  process  and 
service  PLP  loans  for  the  Agency; 

(d)  CLP  and  PLP  approval. 

(1)  If  a  lender  applying  for  CLP  or  PLP 
status  has  recently  been  involved  in  a 
merger  or  acquisition,  all  loans  and 
losses  attributed  to  both  lenders  will  be 
considered  in  the  eligibility 
calculations. 

(2)  The  Agency  will  determine  which 
branches  of  the  lender  have  the 
necessary  experience  and  ability  to 
participate  in  the  CLP  or  PLP  program. 

(3)  Lenders  who  meet  the  criteria  will 
be  granted  CLP  or  PLP  status  for  a 
period  of  5  years. 

(4)  PLP  status  will  be  conditioned  on 
the  lender  carrying  out  its  credit 
management  system  as  proposed  in  its 
request  for  PLP  status  and  any 
additional  loan  making  or  servicing 
requirements  agreed  to  and  documented 
in  an  attachment  to  the  Lender's 
Agreement. 

(e)  Monitoring  CLP  and  PLP  lenders. 
CLP  and  PLP  lenders  will  provide 
information  and  access  to  records  upon 
Agency  request  to  permit  the  Agency  to 
monitor  the  lender  for  compliance  with 
Agency  regulations. 

(f)  Renewal  of  CLP  or  PLP  status. 

(1)  PLP  or  CLP  status  will  expire  5 
years  fi-om  the  date  the  Lender's 
Agreement  is  executed,  unless  a  new 
Lender's  Agreement  is  executed. 

(2)  Renewal  of  PLP  or  CLP  status  is 
not  automatic.  A  lender  must  submit  a 
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written  request  for  renewal  of  a  Lender's 
Agreement  with  PLP  or  CLP  status 
which  includes  information: 

(i)  Updating  the  material  submitted 
for  the  initial  application;  and, 

(ii)  Addressing  any  new  criteria 
established  by  the  Agency  since  the 
initial  application. 

(3)  PLP  or  CLP  status  will  be  renewed 
if  the  applicable  eligibility  criteria 
under  this  section  are  met,  and  no  due 
cause  exists  for  denying  renewal  under 
paragraph  (g)  of  this  section. 

(g)  Revocation  of  PLP  or  CLP  Status. 

(1)  The  Agency  may  revoke  the 
lender's  PLP  or  CLP  status  at  any  time 
diuing  the  5  year  term  for  due  cause. 

(2)  Any  of  the  following  instances 
constitute  due  cause  for  revoking  or  not 
renewing  PLP  or  CLP  status: 

(i)  Violation  of  the  terms  of  the 
Lender's  Agreement; 

(ii)  Failure  to  maintain  PLP  or  CLP 
eligibility  criteria; 

(iii)  Knowingly  submitting  false  or 
misleading  information  to  the  Agency; 

(iv)  Basing  a  request  on  information 
known  to  be  false; 

(v)  Multiple  deBciencies  in  processing 
or  servicing  Agency  Guaranteed  Farm 
Loan  Programs  loans  in  accordance  with 
this  subpart; 

(vi)  Failiu*  to  correct  cited 
deficiencies  in  loan  documents  upon 
notification  by  the  Agency; 

(vii)  Failure  to  submit  status  reports 
in  a  timely  manner; 

(viii)  Failure  to  use  forms,  or  follow 
credit  management  systems  (for  PLP 
lenders)  accepted  by  the  Agency;  or 

(ix)  Failure  to  repurchase  the 
guaranteed  portion  of  a  loan  sold  on  the 
secondary  market  upon  written  request 
by  the  holder. 

(3)  A  lender  which  has  lost  PLP  or 
CLP  status  must  be  reconsidered  for 
eligibility  to  continue  as  a  Standard 
Eligible  Lender  (for  former  PLP  and  CLP 
lenders),  or  as  a  CLP  lender  (for  former 
PLP  lenders  only)  in  submitting  loan 
guarantee  requests.  They  may  reapply 
for  CLP  or  PLP  status  when  the  problem 
causing  them  to  lose  their  status  has 
been  resolved. 

§  1980.107  through  1980.109    [Removed 
and  reserved] 

25.  Sections  1980.107  through 
1980.109  are  removed  and  reserved. 

26.  Section  1980.110  is  revised  to  read 
as  follows: 

§1980.110    Loan  Application. 

(a)  Loans  for  $50,000  or  less.  (1)  A 
complete  application  for  loans  of 
$50,000  or  less  must,  at  least,  consist  of: 

(i)  the  application  form; 

(ii)  loan  narrative; 

(iii)  balance  sheet;     • 


(iv)  cash  flow  budget; 

(v)  credit  report;  and, 

(vi)  a  plan  for  servicing  the  loan. 

(2)  In  addition  to  the  minimum 
requirements,  the  lender  will  perform  at 
least  the  same  level  of  evaluation  and 
docimientation  for  a  guaranteed  loan 
that  the  lender  typically  performs  for 
non-guaranteed  loans  of  a  similar  type 
and  amount. 

(b)  Loans  for  over  $50,000.  A 
complete  application  for  loans  over 
$50,000  will  consist  of  the  items 
required  in  paragraph  (a)  of  this  section 
plus  the  following: 

(1)  verification  of  income; 

(2)  verification  of  debts  over  $1,000; 

(3)  3  years  financial  history; 

(4)  3  years  of  production  history  for 
Standard  Eligible  Lenders  only; 

(5)  A  proposed  loan  agreement;  and 

(6)  If  construction  or  development  is 
planned,  a  copy  of  the  plans, 
specifications,  and  development 
schedule. 

(c)  Apphcations  fitjm  PLP  lenders. 
Notwithstanding  paragraphs  (a)  and  (b) 
of  this  section,  a  complete  application 
for  PLP  lenders  will  consist  of  at  least: 

(1)  An  application  form; 

(2)  A  loan  narrative;  and 

(3)  Any  other  items  agreed  to  during 
the  approval  of  the  PLP  lender's  status. 

(d)  Submitting  applications. 

(1)  All  lenders  must  compile  and 
maintain  in  their  files  a  complete 
application  for  each  guaranteed  loan. 

(2)  The  Agency  will  notify  CLP 
lenders  which  items  to  submit  to  the 
Agency. 

(3)  PLP  lenders  will  submit 
applications  in  accordance  with  their 
agreement  with  the  Agency  for  PLP 
status. 

(4)  CLP  and  PLP  lenders  must  certify 
that  the  required  items  are  in  its  files. 

(5)  Also,  the  Agency  may  request 
additional  information  from  any  lender 
or  review  their  loan  file  as  needed  to 
make  eligibiUty  and  approval  decisions. 

(e)  Incomplete  applications.  If  the 
lender  does  not  provide  the  information 
needed  to  complete  its  application  by 
the  deadline  established  in  an  Agency 
notice  to  the  lender,  the  application  will 
be  considered  withdrawn  by  the  lender. 

(f)  Conflict  of  interest.  (1)  When  a 
lender  applies  for  a  guaranteed  loan,  the 
lender  will  inform  the,  Agency  in 
writing  of  any  actual  or  potential 
conflicts  of  interest. 

(2)  Actual  or  potential  conflicts  of 
interest  include: 

(i)  The  lender  or  its  officers,  directors, 
principal  stockholders  (except 
stockholders  in  a  Farm  Credit  System 
institution  that  have  stock  requirements 
to  obtain  a  loan),  or  other  principal 
owners  have  a  substantial  financial 


interest  irt  the  loan  applicant  or 
borrower. 

(ii)  The  loan  applicant  or  borrower,  a 
relative  of  the  loan  applicant  or 
borrower,  anyone  residing  in  the 
household  of  the  loan  applicant  or 
borrower,  any  officer,  director, 
stockholder  or  other  owner  of  the  loan 
applicant  or  borrower  holds  any  stock  or 
other  evidence  of  ownership  in  the 
lender. 

(iii)  The  loan  applicant  or  borrower,  a 
relative  of  the  loan  applicant  or 
borrower,  or  anyone  residing  in  the 
household  of  the  loan  applicant  or 
borrower  is  an  Agency  employee. 

(iv)  The  officers,  directors,  principal 
stockholders  (except  stockholders  in  a 
Farm  Credit  System  institution  that 
have  stock  requirements  to  obtain  a    - 
loan),  or  other  principal  owTiers  of  the 
lender  have  substantial  business 
dealings  (other  than  in  the  normal 
coiu-se  of  business)  with  the  loan 
applicant  or  borrower. 

(v)  The  lender  or  its  officers,  directors, 
principal  stockholders,  or  other 
principal  owners  have  substantial 
business  deahngs  with  an  Agency 
employee. 

(3)  The  lender  must  furnish  additional 
information  to  the  Agency  upon  request. 

(4)  The  Agency  will  not  approve  the 
application  until  the  lender  develops 
acceptable  safeguards  to  control  any 
actual  or  potential  conflicts  of  interest. 

§1980.113  through  1980.119    [Removwl 
and  reserved] 

27.  Sections  1980.113  through 
1980.119  are  removed  and  reserved. 

28.  Sections  1980.120  through 
1980.121  are  added  to  read  as  follows: 

§  1 980.1 20    Loan  applicant  eligiblllty. 

Loan  applicants  must  meet  all  of  the 
following  requirements  to  be  eligible  for 
a  Guaranteed  Operating  loan  or  a 
Guaranteed  Farm  Ownership  loan: 

(a)  The  loan  appUcant.  and  anyone 
who  will  execute  the  promissory  note, 
has  not  caused  the  Agency  a  loss  by 
receiving  debt  forgiveness  on  all  or  a 
portion  of  any  direct  or  guaranteed  loan 
made  under  the  authority  of  the 
CONACT  by  debt  write-dovra,  write-off. 
compromise  imder  the  provisions  of 
section  331  of  the  CONACT,  adjustment, 
reduction,  charge-off,  or  dischai^ge  in 
bankruptcy  or  through  any  payment  of 
a  guaranteed  loss  claim  under  the  same 
circumstances.  Notwithstanding  the 
preceding  sentence,  applicants  who 
receive  a  write-down  under  section  353 
of  the  CONACT  may  receive  direct  and 
guaranteed  OL  loans  to  pay  annual  farm 
and  ranch  operating  expenses,  which 
includes  family  subsistence,  if  the 
applicant  meets  all  other  requirements 
for  the  loan. 
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(b)  The  loan  applicant,  and  anyone 
who  will  execute  the  promissory  note, 
is  not  delinquent  on  any  Federal  debt, 
other  than  a  debt  under  the  Internal 
Revenue  Code  of  1996. 

(c)  The  loan  applicant,  and  anyone 
who  will  execute  the  promissory  note, 
have  no  outstanding  recorded 
judgments  obtained  by  the  United  States 
in  a  Federal  court.  Such  judgments  do 
not  include  those  filed  by  the  United 
States  Tax  Courts. 

(d)  Citizenship.  (1)  The  loan  applicant 
is  a  citizen  of  the  United  States  or  an 
alien  lawfully  admitted  to  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationalization 
Act.  Indefinite  parolees  are  not  eligible. 
For  an  entity  applicant,  all  members  of 
an  entity  must  meet  the  citizenship  test. 

(2)  Aliens  must  provide  the 
appropriate  Immigration  and 
Naturalization  Service  forms  to 
document  their  permanent  residency. 

(e)  The  loan  appUcant  must  possess 
the  legal  capacity  to  incur  the 
obligations  of  the  loan. 

(0  The  individual  loan  applicant,  or 
members  of  the  entity  applicant,  must 
have  sufficient  applicable  educational, 
on-the-job  training,  or  farming 
experience  in  managing  and  operating  a 
farm  or  ranch  which  indicates  the 
managerial  ability  necessary  to  assure 
reasonable  prospects  of  success  in  the 
proposed  plan  of  operation.  This 
education,  training,  or  experience  must 
have  occurred  within  the  past  5  years 
and  the  experience  must  have  covered 
an  entire  production  cycle. 

(g)  Credit  History.  (1)  The  individual 
or  entity  loan  applicant  and  all  entity 
members  must  have  acceptable  credit 
history  demonstrated  by  debt 
repayment. 

(2)  A  history  of  failures  to  repay  past 
debts  as  they  came  due  when  the  ability 
to  repay  was  within  their  control  will 
demonstrate  unacceptable  credit 
history. 

(3)  Unacceptable  credit  history  will 
not  include: 

(i)  Isolated  instances  of  late  payments 
which  do  not  represent  a  pattern  and 
were  clearly  beyond  their  control;  or, 

(ii)  Lack  of  credit  history. 

(h)  Test  for  Credit.  (1)  The  loan 
applicant  is  unable  to  obtain  sufficient 
credit  elsewhere  without  a  guarantee  to 
finance  actual  needs  at  reasonable  rates 
and  terms. 

(2)  The  potential  for  sale  of  any 
significant  nonessential  assets  will  be 
considered  when  evaluating  the 
availability  of  other  credit. 

(3)  Ownership  interests  in  property 
and  income  received  by  an  individual  or 
entity  loan  applicant,  or  any  entity 
members  as  individuals  also  will  be 


considered  when  evaluating  the 
availability  of  other  credit  to  the  loan 
applicant. 

(i)  Operating  Loans.  (1)  For  Operating 
Loans,  the  individual  or  entity  loan 
applicant  must  be  an  operator  of  not 
larger  than  a  family  farm  after  the  loan 
is  closed. 

(2)  In  the  case  of  an  entity  borrower: 

(i)  The  entity  must  be  authorized  to 
operate,  and  own  if  the  entity  is  also  an 
owner,  a  farm  in  the  state  or  states  in 
which  the  farm  is  located;  and 

(ii)  If  the  entity  members  holding  a 
majority  interest  are  related  by  marriage 
or  blood,  at  least  one  member  of  the 
entity  also  must  operate  the  family  farm; 
or. 

(iii)  If  the  entity  members  holding  a 
majority  interest  are  not  related  by 
marriage  or  blood,  the  entity  members 
must  also  operate  the  family  farm. 

(j)  Farm  Ownership  Loans.  (1)  For 
Farm  Ownership  Loans,  the  individual 
or  entity  loan  applicant  must  be  the 
operator  and  owner  of  not  larger  than  a 
family  farm  after  the  loan  is  closed. 

(2)  In  the  case  of  an  entity  borrower: 

(i)  The  entity  must  be  authorized  to 
own  and  operate  a  farm  in  the  state  or 
states  in  which  the  farm  is  located:  and 

(ii)  If  the  entity  members  holding  a 
majority  interest  are  related  by  marriage 
or  blood,  at  least  one  member  of  the 
entity  also  must  own  and  operate  the 
family  farm;  or, 

(iii)  If  the  entity  members  holding  a 
majority  interest  are  not  related  by 
marriage  or  blood,  the  entity  members 
must  also  own  and  operate  the  family 
farm. 

(k)  For  entity  loan  applicants.  Entity 
loan  applicants  also  must  meet  the 
following  eligibility  criteria: 

(1)  Each  entity  member's  ownership 
interest  may  not  exceed  the  family  farm 
definition  limits; 

(2)  The  collective  ownership  interest 
of  all  entity  members  may  exceed  the 
family  farm  definition  limits  only  if  the 
following  conditions  are  met: 

(i)  All  of  the  entity  members  are 
related  by  blood  or  marriage; 

(ii)  All  of  the  members  are  or  will  be 
operators  of  the  entity;  and, 

(iii)  The  majority  interest  holders  of 
the  entity  must  meet  the  requirements  of 
paragraphs  (d),  (f).  (g),  and  (i)  through  (j) 
of  this  section; 

(3)  The  entity  must  be  controlled  by 
farmers  or  ranchers  engaged  primarily 
and  directly  in  farming  or  ranching  in 
the  United  States  after  the  loan  is  made; 
and 

(4)  The  entity  members  are 
individuals  and  not  entities. 

(1)  Neither  the  applicant  nor  any 
entity  member  has  been  convicted  of 
planting,  cultivating,  growing. 


producing,  harvesting,  or  storing  a 
controlled  substance  under  Federal  or 
state  law  within  the  last  five  crop  years. 
"Controlled  substance"  is  defined  at  21 
CFR  part  1308.  Applicants  must  attest 
on  the  Agency  application  form  that  it 
and  its  members,  if  an  entity,  have  not 
been  convicted  of  such  a  crime  within 
the  relevant  period. 

(m)  The  loan  applicant  must  execute 
an  Agency  agreement  to  meet  any 
training  requirements  in  accordahcd 
with  §  1980.150. 

$1980.121    Loan  purposes. 

(a)  Operating  Loan  purposes. 

(1)  Loan  note  guarantee.  Loan  funds 
disbursed  under  a  loan  note  guarantee 
may  only  be  used  for  the  following 
piuposes: 

(ij  Payment  of  costs  associated  with 
reorganizing  a  farm  or  ranch  to  improve 
its  profitability. 

(ii)  Purchase  of  livestock,  including 
poultry,  and  farm  or  ranch  equipment  or 
fixtiu^s,  quotas  and  bases,  and 
cooperative  stock  for  credit,  production, 
processing  or  marketing  purposes. 

(iii)  Payment  of  annual  farm  or  ranch 
operating  expenses,  examples  of  which 
include  feed,  seed,  fertilizer,  pesticides, 
farm  or  ranch  supplies,  repairs  and 
improvements  which  are  to  be 
expensed,  cash  rent  and  family 
subsistence. 

(iv)  Payment  of  scheduled  principal 
and  interest  pajnnents  on  term  debt. 

(v)  Other  farm  and  ranch  needs. 

(vi)  Payment  of  costs  associated  with 
land  and  water  development  for 
conservation  or  use  purposes. 

(vii)  Refinancing  indebtedness 
incurred  for  any  authorized  OL  loan 
purpose,  when  the  lender  and  loan 
applicant  can  demonstrate  the  need  to 
refinance. 

(viii)  Payment  of  loan  closing  costs. 

(ix)  Payment  of  costs  associated  with 
complying  with  Federal  or  State- 
approved  standards  under  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  §  §  655  and  667).  This  • 
purpose  is  limited  to  applicants  who 
demonstrate  that  compliance  with  the 
standards  will  cause  them  substantial 
economic  injury. 

(x)  Payment  of  training  costs  required 
or  recommended  by  the  Agency. 

(2)  Contract  of  guarantee — line  of 
credit.  Lines  of  credit  may  be  advanced 
only  for  the  following  purposes: 

(i)  Payment  of  annual  operating 
expenses,  family  subsistence,  and 
purchase  of  feeder  animals. 

(ii)  Payment  of  current  annual 
operating  debts  advanced  for  the  current 
operating  cycle.  Under  no 
circumstances  can  carry-over  operating 
debts  from  a  previous  operating  cycle  be 
refinanced. 
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(iii)  Purchase  of  routine  capital  assets, 
such  as  replacement  of  livestock,  that 
will  be  repaid  within  the  operating 
cycle. 

(iv)  Payment  of  scheduled,  non- 
delinquent,  term  debt  payments. 

(v)  Purchase  of  cooperative  stock  for 
credit,  production,  processing  or 
marketing  purposes. 

(vi)  Payment  of  loan  closing  costs. 

(b)  Farm  Ownership  loan  piuposes. 
Guaranteed  FO  loans  are  authorized 
only  to: 

(1)  Acquire  or  enlarge  a  farm  or  ranch. 
Examples  include,  but  are  not  limited 
to,  providing  down  payments, 
purchasing  easements  for  the  loan 
applicant's  portion  of  land  being 
subdivided,  and  participating  in  the 
Beginning  Farmer  Downpayment  Farm 
Ownership  program  under  part  1943, 
subpart  A,  of  this  chapter. 

(2)  Make  capital  improvements. 
Examples  include,  but  are  not  limited 
to,  the  construction,  purchase,  and 
improvement  of  farm  dwellings,  service 
buildings  and  facilities  that  can  be  made 
fixtures  to  the  real  estate.  Capital 
improvements  to  leased  land  may  be 
financed  subject  to  the  limitations  in 
§1980.122. 

(3)  Promote  soil  and  water 
conservation  and  protection.  Examples 
include  the  correction  of  hazardous 
environmental  conditions,  and  the 
construction  or  installation  of  tiles, 
terraces  and  waterways. 

(4)  Pay  closing  costs,  including  but 
not  limited  to,  purchasing  stock  in  a 
cooperative,  and  appraisal  and  survey 
fees. 

(5)  Refinancing  indebtedness  incurred 
for  authorized  loan  purposes,  provided 
the  lender  and  loan  applicant 
demonstrate  the  need  to  refinance  the 
debt. 

(c)  Highly  Erodible  Land  or  Wetlands 
Conservation. 

(1)  Loans  may  not  be  made  for  any 
purpose  which  contributes  to  excessive 
erosion  of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity. 

(2)  A  decision  by  the  Agency  to  reject 
an  application  for  this  reason  is 
appealable.  However,  an  appeal 
questioning  either  the  presence  of  a 
wetland,  converted  wetland,  or  highly 
erodible  land  on  a  particular  property 
must  be  filed  directly  with  the  USDA 
agency  making  the  determination  in 
accordance  with  its  appeal  procedures. 

(d)  Loans  may  not  be  used  to  satisfy 
judgment  debts  filed  in  the  United 
States  Federal  courts.  However,  Internal 
Revenue  Service  judgment  liens  may  be 
paid  with  loan  funds. 

29.  Sections  1980.122  through 
1980.126  are  revised  to  read  as  follows: 


§1980.122    Loan  Limitations. 

(a)  OL  limitations.  (1)  The  total 
outstanding  combined  OL  direct  and 
guaranteed  principal  balance  owed  by 
the  loan  applicant  or  anyone  who  will 
sign  the  note  must  not  exceed  $400,000 
at  loan  closing. 

(2)  The  total  dollar  amount  of  line  of 
credit  advances  and  income  releases 
cannot  exceed  the  total  estimated 
expenses,  less  interest  expense,  as 
indicated  on  the  borrower's  plan,  unless 
the  plan  is  revised  and  continues  to 
reflect  a  feasible  plan. 

(3)  Term  Limitations,  (i)  General.  No 
guaranteed  OL  loan  shall  be  made  to 
any  loan  applicant  after  the  15th  year 
that  a  loan  applicant,  or  any  individual 
signing  the  promissory  note,  received 
direct  or  guaranteed  OL  loans. 

(ii)  Transition  rule.  If  a  borrower  was 
indebted  for  a  direct  or  guaranteed  OL 
loan  on  October  28, 1992,  and  had  any 
combination  of  direct  or  guaranteed  OL 
loans  closed  in  10  or^more  prior 
calendar  years,  eligibility  to  receive  new 
guaranteed  OL  loans  is  extended  for  5 
additional  years  fitjm  October  28, 1992, 
and  the  years  need  not  run 
consecutively.  However,  in  the  case  of 
a  line  of  credit,  each  year  in  which  an 
advance  is  made  after  October  28, 1992, 
coimts  toward  the  5  additional  years. 
Once  determined  eligible,  a  loan  or  line 
of  credit  may  be  approved  for  any 
authorized  term. 

(b)  FO  limitations.  (1)  The  total 
outstanding  combined  FO  and  SW 
direct  and  guaranteed  principal  balance 
owed  by  the  loan  applicant  or  anyone 
who  will  sign  the  note  must  not  exceed 
$300,000  at  loan  closing. 

(2)  Leased  Land.  When  FO  funds  are 
used  for  improvements  to  leased  land 
the  terms  of  the  lease  must  provide 
reasonable  assurance  that  the  loan 
applicant  will  have  use  of  the 
improvement  over  its  useful  life,  or 
provides  compensation  for  any 
unexhausted  value  of  the  improvement 
if  the  lease  is  terminated. 

(c)  Tax-exempt  transactions.  The 
Agency  will  not  guarantee  any  loan  or 
line  of  credit  made  with  the  proceeds  of 
any  obligation  the  interest  on  which  is 
excludable  from  income  under  Section 
103  of  the  Internal  Revenue  Code  of 
1954,  as  amended.  Funds  generated 
through  the  issuance  of  tax-exempt 
obligations  may  not  be  used  to  purchase 
the  guaranteed  portion  of  any  Agency 
guaranteed  loan  or  line  of  credit  nor 
may  an  Agency  guaranteed  loan  or  line 
of  credit  serve  as  collateral  for  a  tax- 
exempt  issue. 


§1980.123    Insurance  and  fann  inapecUon 
requirements. 

(a)  Insurance.  (1)  Lenders  are 
responsible  for  ensuring  that  borrowers 
maintain  adequate  property,  public 
liability,  and  crop  insurance  coverage  to 
protect  the  lender  and  Government's 
interests. 

(2)  By  loan  closing,  loan  applicants 
must  either: 

(i)  Obtain  at  least  the  catastrophic  risk 
protection  (CAT)  level  of  crop  insurance 
coverage,  if  available,  for  each  crop  of 
economic  significance,  as  defined  by 
part  402  of  this  title,  or 

(ii)  Waive  eligibility  for  emergency 
crop  loss  assistance  in  connection  with 
the  uninsured  crop.  EM  loss  loan 
assistance  under  part  1945,  subpart  D,  of 
this  chapter  is  not  considered 
emergency  crop  loss  assistance  for 
purposes  of  this  waiver. 

(3)  Loan  applicants  must  piut:hase 
flood  insurance  if  buildings  are  or  will 
be  located  in  a  special  flood  or  mudslide 
hazard  area  and  if  flood  insurance  is 
available. 

(4)  Insurance,  including  crop 
insurance,  also  must  be  obtained  as 
required  by  the  lender  or  the  Agency 
based  on  the  strengths  and  weaiknesses 
of  the  loan. 

(b)  Farm  inspections.  Before 
submitting  an  application  the  lender 
must  make  an  inspection  of  the  farm  to 
assess  the  suitability  of  the  farm  and  to 
determine  any  development  that  is 
needed  to  make  it  a  suitable  farm. 

§  1900.124    interest  rates,  tenns,  charges, 
and  fees. 

(a)  Interest  rates.  (1)  Fixed  or  variable. 
The  interest  rate  on  a  guaranteed  loan  or 
line  of  credit  may  be  fixed  or  variable 
as  agreed  upon  by  the  borrower  and  the 
lender. 

The  lender  may  charge  different  rdtes 
on  the  guaranteed  and  the  non- 
guaranteed  portions  of  the  note.  The 
guaranteed  portion  may  be  fixed  while 
the  imguaranteed  portion  may  be 
variable,  or  vice  versa.  If  both  portions' 
are  variable,  different  bases  may  be 
used.  

(2)  Variable  rate.  If  a  variable  rate  is 
used,  it  must  be  tied  to  a  rate 
specifically  agreed  to  by  the  lender  and 
borrower  in  the  loan  instruments. 
Variable  rates  may  change  according  to 
the  normal  practices  of  the  lender  for  its 
average  farm  customers,  but  the 
frequency  of  change  must  be  specified 
in  the  loan  or  line  of  credit  instrument. 

(3)  Ceiling.  Neither  the  interest  rate  on 
the  guaranteed  portion  nor  the 
unguaranteed  portion  may  exceed  the 
rate  the  lender  charges  its  average  farm 
customer.  At  the  request  of  the  Agency, 
the  lender  must  provide  evidence  of  the 
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rate  charged  the  average  farm  customer. 
This  evidence  may  consist  of  average 
yield  data,  or  documented 
administrative  differential  rate  schedule 
formulas  used  by  the  lender. 

(4)  Interest  charges.  Interest  must  be 
charged  only  on  the  actual  amount  of 
funds  advanced  and  for  the  actual  time 
the  funds  are  outstanding.  Interest  on 
protective  advances  made  by  the  lender 
to  protect  the  security  may  be  charged 
at  the  rate  specified  in  the  security 
instruments. 

(5)  Interest  assistance  program.  The 
lender  and  borrower  may  collectively 
obtain  a  temporary  reduction  in  the 
interest  rate  through  the  Interest 
Assistance  program  in  accordance  with 
Exhibit  D  of  this  subpart. 

(b)  OL  terms.  (1)  Loan  funds  or 
advances  on  a  line  of  credit  used  to  pay 
annual  operating  expenses  will  be 
repaid  when  the  income  from  the  year's 
operation  is  received,  except  when  the 
borrower  is  establishing  a  new 
enterprise,  developing  a  farm, 
purchasing  feed  while  feed  crops  are 
being  established,  or  recovering  from 
disaster  or  economic  reverses. 

(2)  The  final  maturity  date  for  each 
loan  cannot  exceed  7  years  from  the 
date  of  the  promissory  note  or  line  of 
credit  agreement.  Advances  for 
purposes  other  than  for  annual 
operating  expenses  will  be  scheduled 
for  repayment  over  the  minimum  period 
necessary  considering  the  loan 
applicant's  ability  to  repay  and  the 
useful  life  of  the  security,  but  not  in 
excess  of  7  years. 

(3)  Balloon  installments  under  Loan 
Note  Guarantee. 

(i)  Extended  repayment  schedules 
may  include  equal,  unequal,  or  balloon 
installments  if  needed  to  establish  a 
new  enterprise,  develop  a  farm,  or 
recover  from  a  disaster  or  an  economical 
reversal. 

(ii)  Loans  with  balloon  installments 
must  have  adequate  collateral  at  the 
time  the  balloon  installment  comes  due. 
Crops,  livestock,  or  livestock  products 
produced  are  not  sufficient  collateral  for 
securing  such  a  loan. 

(iii)  Tne  borrower  must  likely  be  able 
to  refinance  the  remaining  debt  at  the 
time  the  balloon  payment  comes  due 
based  on  the  expected  financial 
condition  of  the  operation,  the 
depreciated  value  of  the  collateral,  and 
the  principal  balance  on  the  loan. 

(4)  All  advances  on  a  line  of  credit 
must  be  made  within  5  years  from  the 
date  of  the  Contract  of  Guarantee. 

(c)  FO  terms.  Each  loan  must  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  a  shorter  period  as  may  be 
necessary  to  assure  that  the  loan  will  be 


adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security, 
(d)  Charges  and  Fees. 

(1)  Routine  charges  and  fees.  The 
lender  may  charge  the  loan  applicant 
and  borrower  fees  for  the  loan  provided 
they  are  no  greater  than  those  charged 
to  nonguaranteed  customers  for  similar 
transactions.  The  lender  may  not  charge, 
or  cause  to  be  charged,  any  processing 
or  packaging  fees  not  charged  to 
nonguaranteed  customers  for  similar 
transactions.  Similar  transactions  are 
those  involving  the  same  type  of  loan 
requested  (for  example,  operating  loans 
or  farm  real  estate  loans). 

(2)  Late  payment  charges.  Late 
payment  charges  (including  default 
interest  charges)  are  not  covered  by  the 
guarantee.  These  charges  may  not  be 
added  to  the  principal  and  interest  due 
under  any  guaranteed  note  or  line  of 
credit.  However,  late  payment  charges 
may  be  made  outside  of  the  guarantee  if 
they  are  routinely  made  by  the  lender  in 
similar  types  of  loan  transactions. 

(3)  Lenders  may  not  charge  a  loan 
origination  and  servicing  fee  greater 
than  1  percent  of  the  loan  amount  for 
the  life  of  the  loan  when  a  guaranteed 
loan  is  made  in  conjunction  with  a 
down  payment  FO  loan  for  beginning 
fanners  under  part  1943,  subpart  A,  of 
this  chapter. 

§  1980.125    Financial  Feasibility. 

(a)  General.  (1)  Notwithstanding  any 
other  provision  of  this  section,  PIJ* 
lenders  will  follow  their  internal 
procedures  on  financial  feasibility  as 
agreed  to  by  the  Agency  during  their 
PL?  certification. 

(2)  The  loan  applicant's  proposed 
operation  must  project  a  positive  cash 
flow  as  determined  by  the  Agency. 

(3)  For  standard  eligible  lenders,  the 
projected  income  and  expenses  of  the 
borrower  and  operation  used  to 
determine  positive  cash  flow  must  be 
based  on  the  loan  applicant's  proven 
record  of  production  and  financial 
management. 

(4)  For  CLP  lenders,  the  projected 
income  and  expenses  of  the  borrower 
and  operation  will  be  based  on  the  loan 
applicant's  financial  history  and  proven 
record  of  financial  management. 

(5)  The  plan  of  operation  analyzed  to 
determine  positive  cash  flow  must 
represent  the  predicted  cash  flow  of  the 
operating  cycle. 

(6)  Lenders  must  use  price  forecasts 
that  are  reasonable  and  defensible. 
Sources  must  be  documented  by  the 
lender  and  acceptable  to  the  Agency. 

(7)  When  positive  cash  flow  depends 
on  income  from  other  sources  in 
addition  to  income  from  owned  land, 


the  income  must  be  dependable  and 
likely  to  continue. 

(8)  The  lender  will  analyze  business 
ventures  other  than  the  farm  operation 
to  determine  their  soundness  and 
contribution  to  the  operation. 
Guaranteed  loan  funds  will  not  be  used 
to  finance  a  nonfarm  enterprise. 
Nonfarm  enterprises  include,  but  are  not 
limited  to:  raising  earthworms,  exotic 
birds,  tropical  fish,  dogs,  or  horses  for 
nonfarm  purposes;  welding  shops; 
roadside  stands;  boarding  horses;  and 
riding  stables. 

(9)  When  the  loan  applicant  has  or 
will  have  a  farm  operating  plan 
developed  in  conjunction  with  a 
proposed  or  existing  Agency  direct  loan, 
the  two  plans  must  be  consistent. 

(b)  Estimating  production.  (1) 
Standard  eligible  lenders  must  use  the 
best  sources  of  information  available  for 
estimating  production  in  accordance 
with  this  subsection  when  developing 
operating  plans. 

(2)  Deviations  from  historical 
performance  may  be  acceptable,  if 
specific  to  changes  in  operation  and 
adequately  justified  and  acceptable  to 
the  Agency. 

(3)  For  existing  farmers,  actual 
production  for  the  past  3  years  will  be 
utilized. 

(4)  For  those  farmers  without  a  proven 
history,  a  combination  of  any  actual 
history  and  any  other  reliable  source  of 
information  that  are  agreeable  with  the 
lender,  the  loan  applicant,  and  the 
Agency  will  be  used. 

(5)  When  the  production  of  a  growing 
commodity  can  be  estimated,  it  must  be 
considered  when  projecting  yields. 

(6)  When  the  loan  applicant's 
production  history  has  been  so  severely 
affected  by  a  declared  disaster  that  an 
accurate  projection  cannot  be  made,  the 
following  applies: 

(i)  County  average  yields  are  used  for 
the  disaster  year  if  the  loan  applicant's 
disaster  year  yields  are  less  that  the 
county  average  yields.  If  coimty  average 
yields  are  not  available,  State  average 
yields  are  used.  Adjustments  can  be 
made  providing  there  is  factual 
evidence  to  demonstrate  that  the  yield 
used  in  the  farm  plan  is  the  most 
probable  to  be  realized. 

(ii)  To  calculate  a  historical  yield,  the 
crop  year  with  the  lowest  actual  or 
county  average  yield  may  be  excluded, 
provided  the  loan  applicant's  yields 
were  affected  by  disasters  at  least  2  of 
the  past  5  years. 

(c)  Refinancing.  Loan  guarantee 
requests  for  refinancing  must  ensure 
that  a  reasonable  chance  for  success  still 
exists.  The  lender  must  demonstrate 
that  problems  with  the  loan  applicant's 
operation  have  been  identified  can  be 
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corrected  and  the  operation  returned  to 
a  sound  financial  basis. 

§  1 980. 1 26    Security  requirements. 

(a)  General.  (1)  The  lender  is 
responsible  for  ensuring  that  proper  and 
adequate  security  is  obtained  and 
maintained  to  fully  secure  the  loan, 
protect  the  interest  of  the  lender  and  the 
Agency,  and  assure  repayment  of  the 
loan  or  line  of  credit. 

(2)  The  lender  will  obtain  a  lien  on 
additional  security  when  necessary  to 
protect  the  Government's  interest. 

(b)  Guaranteed  and  unguaranteed 
portions.  (1)  All  security  must  secure 
the  entire  loan  or  line  of  credit.  The 
lender  may  not  take  separate  security  to 
secure  only  that  portion  of  the  loan  or 
line  of  credit  not  covered  by  the 
guarantee. 

(2)  The  lender  may  not  require 
compensating  balances  or  certificates  of 
deposit  as  means  of  eliminating  the 
lender's  exposure  on  the  unguaranteed 
portion  of  the  loan  or  line  of  credit. 
However,  compensating  balances  or 
certificates  of  deposit  as  otherwise  used 
in  the  ordinary  course  of  business  are 
allowed. 

(c)  Identifiable  security.  The 
guaranteed  loan  must  be  secured  by 
identifiable  collateral.  To  be 
identifiable,  the  lender  must  be  able  to 
distinguish  the  collateral  item  and 
adequately  describe  it  in  the  security 
instrument. 

(d)  Type  of  security.  (1)  Typically, 
annual  operating  loans  will  be  secured 
by  crops  and  livestock,  loans  to  be 
repaid  within  2  to  7  years  by  breeding 
livestock  and  equipment,  and  loans 
repaid  over  greater  than  7  years  by  real 
estate.  However,  guaranteed  loans  may 
be  secured  by  any  property  provided  the 
term  of  the  loan  and  expected  life  of  the 
property  will  not  cause  the  loan  to  be 
undersecured. 

(2)  For  loans  with  terms  greater  than 
7  years,  a  lien  must  be  taken  on  real 
estate. 

(3)  Loans  can  be  secured  by  a 
mortgage  on  leasehold  properties  if  the 
lease  has  a  negotiable  value  and  is 
mortgageable. 

(4)  The  lender  or  Agency  may  require 
additional  personal  or  corporate 
guarantees,  or  both,  to  adequately  secure 
the  loan.  These  guarantees  are  separate 
from,  and  in  addition  to,  the  personal 
obligations  arising  from  members  of  an 
entity  signing  the  note  as  individuals. 

(e)  Lien  position.  All  guaranteed  loans 
will  be  seciu«d  by  the  best  Uen 
obtainable  provided: 

(1)  When  the  loan  is  made  for 
refinancing  purposes,  the  guaranteed 
loan  must  hold  a  security  position  no 
lower  than  on  the  existing  loan. 


(2)  Any  chattel-secured  guaranteed 
loan  must  have  a  higher  lien  priority 
(including  piuchase  money  interest) 
than  an  unguaranteed  loan  secured  by 
the  same  chattels  and  held  by  the  same 
lender.  Also,  guaranteed  loan 
installments  will  be  paid  before 
unguaranteed  loans  held  by  the  same 
lender. 

(3)  Junior  lien  positions  are  acceptable 
only  if  the  equity  position  is  strong. 
Junior  liens  on  livestock,  crops,  or 
livestock  products  will  not  be  relied 
upon  for  security  unless  the  lender  is 
involved  in  multiple  guaranteed  loans 
to  the  same  borrower,  and  also  has  first 
lien  on  the  collateral. 

(4)  Any  loan  of  $10,000  or  less  may 
be  secured  by  the  best  lien  obtainable  on 
real  estate  without  title  clearance  or 
legal  services  normally  required, 
provided  the  lender  believes  from  a 
search  of  the  coimty  records  that  the 
loan  applicant  can  give  a  mortgage  on 
the  farm.  This  exception  to  title 
clearance  will  not  apply  when  land  is  to 
be  purchased. 

(5)  When  taking  a  junior  lien,  prior 
lien  instnmients  may  not  contain  futiu« 
advance  clauses  (except  for  taxes, 
insurance,  or  other  reasonable  costs  to 
protect  security),  or  cancellation, 
summary  forfeiture,  or  other  clauses  that 
jeopardize  the  Government's  or  the 
lender's  interest  or  the  borrower's 
ability  to  pay  the  guaranteed  loan, 
unless  any  such  imdesirable  provisions 
are  limited,  modified,  waived  or 
subordinated  insofar  as  the  Government 
and  the  lender  are  concerned. 

(f)  Multiple  owmers.  If  security  has 
multiple  owners,  all  owners  must 
pledge  security  for  the  loan. 

(g)  Nonessential  assets.  A  lien  will  be 
taken  on  all  significant  nonessential 
assets. 

(h)  The  Agency  has  the  authority  to 
grant  an  exception  to  any  of  the 
requirements  involving  security,  if  the 
proposed  change  is  in  the  best  interest 
of  the  Government  and  the  coUectability 
of  the  loan  will  not  be  impaired. 

30.  Sections  1980.127  through 
1980.128  are  added  to  read  as  follows: 

§  1 980. 1 27    Appraisal  requirements. 

(a)  General. 

(1)  The  Agency  may  require  a  lender 
to  obtain  an  appraisal  based  on  the  type 
of  security,  loan  size,  and  whether  it  is 
primary  or  additional  security. 

(2)  Except  for  authorized  liquidation 
expenses,  the  lender  is  responsible  for 
all  appraisal  costs,  which  may  be  passed 
on  to  the  borrower,  or  a  transferee  in  the 
case  of  a  transfer  and  assumption. 

(b)  Exception.  Notwithstanding  other 
provisions  of  this  section,  an  appraisal 
is  not  required  in  the  following  cases: 


(1)  For  any  additional  security. 

(2)  For  loans  of  $50,000  or  less  if  a 
strong  equity  position  exists  as 
determined  by  the  Agency. 

(c)  Chattel  appraisals.  (1)  A  current 
appraisal  (not  more  than  12  months  old) 
of  primary  chattel  security  generally  is 
required  on  all  loans.  An  appraisal  for 
loans  or  lines  of  credit  for  annual 
production  purposes  that  are  secured  by 
crops  is  only  required  when  a  loan  note 
or  line  of  credit  guarantee  is  requested 
late  in  the  current  production  year  and 
actual  yields  can  be  reasonably 
estimated. 

(2)  The  appraised  value  of  chattel 
property  will  be  based  on  public  sales 
of  the  same,  or  similar,  property  in  the 
market  area.  In  the  absence  of  such 
public  sales,  reputable  publications 
reflecting  market  values  may  be  used. 

(3)  Appraisal  reports  may  be  on  the 
Agency's  Appraisal  of  Chattel  Property 
fonn  or  on  any  other  appraisal  form 
containing  at  least  the  same 
information. 

(4)  Chattel  appraisals  will  be 
performed  by  appraisers  who  possess 
sufficient  experience  or  training  to 
establish  market  (not  retail)  values  as 
determined  by  the  Agency. 

(d)  Real  estate  appraisals. 

(1)  A  current  real  estate  appraisal  is 
required  when  real  estate  will  be 
primary  security.  Agency  officials  may 
accept  an  existing  appraisal  only  if  the 
appraisal  was  properly  completed 
within  the  past  12  months,  or  older  if 
updated  by  a  qualified  appraiser,  and 
there  have  been  no  significant  changes 
in  the  market  or  on  the  subject  real 
estate. 

(2)  Appraiser  qualifications,  (i)  On 
loan  transactions  of  $250,000  or  less,  the 
lender  must  demonstrate  to  the 
Agency's  satisfaction  that  the  appraiser 
possesses  sufficient  experience  or 
training  to  estimate  market  values. 

(ii)  On  loan  transactions  greater  than 
$250,000,  which  includes  principal  plus 
accrued  interest  through  the  closing 
date,  the  appraisal  must  be  completed 
by  a  state  certified  general  appraiser.  A 
loan  transaction  is  defined  as  any  loan 
approval  or  servicing  action. 

(3)  Appraisal  reports.  Real  estate 
appraisal  reports  must  be  completed  in 
accordance  with  the  Uniform  Standards 
of  Professional  Appraisal  Practice. 
Appraisals  may  be  either  a  complete  or 
limited  appraisal  provided  in  a  self- 
contained  or  summary  format. 
Restricted  reports  are  not  acceptable. 

§  1980.128    Environmsntal  and  special  lawrs 

(a)  Environmental  requirements.  The 
requirements  found  in  part  1940, 
subpart  G,  of  this  chapter  must  be  met 
for  guaranteed  operating  and  farm 
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ownership  loans.  CLP  and  PLP  lenders 
may  certify  that  they  have 
documentation  in  their  file  to 
demonstrate  compliance  with  paragraph 
(c)  of  this  section.  Standard  eligible 
lenders  must  submit  evidence 
supporting  compliance  with  this 
section. 

(b)  Determination.  The  Agency 
determination  of  whether  an 
environmental  problem  exists  will  be 
based  on: 

(1)  The  information  supplied  with  the 
application; 

(2)  The  Agency's  personal  knowledge 
of  the  operation; 

(3)  Environmental  resources  available 
to  the  Agency  including,  but  not  limited 
to.  documents,  third  parties,  and 
governmental  agencies; 

(4)  A  visit  to  the  farm  operation  when 
the  available  information  is  insufficient 
to  malce  a  determination; 

(5)  Other  information  supplied  by  the 
lender  or  loan  applicant  upon  Agency 
request. 

(c)  Special  requirements.  Lenders  will 
assist  in  the  environmental  review 
process  by  providing  environmental 
information.  In  all  cases,  the  lender 
must  retain  documentation  of  their 
investigation  in  the  applicant  or 
borrower's  case  file. 

(1)  Floodplains.  A  determination  must 
be  made  as  to  whether  there  are  any 
structures  located  within  a  100  year 
floodplain  as  defined  by  Federal 
Emergency  Management  Agency 
floodplain  maps,  Natural  Resources 
Conservation  Service  data,  or  other 
appropriate  documentation.  Floodplain 
determinations  will  be  documented  by 
using  the  Standard  Flood 
HazardDetermination  Form. 

(2)  Water  quality  standards.  The 
lender  will  consult  with  the  Agency  for 
guidance  on  activities  which  require 
consultation  with  State  regulatory 
agencies,  special  permitting  or  waste 
management  plans.  The  lender  will  also 
assist  in  securing  any  applicable  permits 
or  plans. 

(3)  Historical  or  archeological  sites. 
The  lender  will  consult  with  the  Agency 
for  guidance  on  which  situations  will 
need  further  review  in  accordance  with 
the  National  Historical  Preservation  Act 
and  part  1940,  subpart  G.  and  part  1901, 
subpart  F,  of  this  chapter.  The  lender 
will  examine  the  security  property  to 
determine  if  there  are  any  structures  or 
archeological  sites  which  are  listed  or 
may  be  eligible  for  listing  in  the 
National  Register  of  Historic  Places. 

(4)  Wetlands  and  highly  erodible  land. 
The  loan  applicant  must  certify  they 
will  not  violate  the  Food  Security  Act 
provisions  relating  to  Highly  Erodible 
Land  and  Wetland  Conservation. 


(5)  Hazardous  substances.  All  lenders 
are  required  to  ensure  that  due  diligence 
is  performed  in  conjunction  with  a 
request  for  guarantee  involving  real 
estate.  Due  diligence  is  the  process  of 
evaluating  real  estate  in  the  context  of 
a  real  estate  transaction  to  determine  the 
presence  of  contamination  from  release 
of  hazardous  substances,  petroleum 
products,  or  other  environmental 
hazards  and  determining  what  effect,  if 
any,  the  contamination  has  on  the 
security  value  of  the  property.  The 
Agency  will  accept  as  evidence  of  due 
diligence  the  most  current  version  of  the 
American  Society  of  Testing  Materials 
(ASTM)  Transaction  Screen 
Questionnaire  available  from  1916  Race 
Street,  Philadelphia,  Pennsylvania 
19103,  or  similar  documentation, 
supplemented  as  necessary  by  the 
ASTM  Phase  I  Environmental  Site 
Assessments  form. 

(d)  Equal  opportunity  and 
nondiscrimination. 

(1)  With  respect  to  any  aspect  of  a 
credit  transaction,  the  lender  will  not 
discriminate  against  any  applicant  on 
the  basis  of  race,  color,  religion,  national 
origin,  age,  sex,  marital  status,  or 
physical  or  mental  handicap,  provided 
the  applicant  can  execute  a  legal 
contract.  Nor  will  the  lender 
discriminate  on  the  basis  of  whether  all 
or  a  part  of  the  applicant's  income 
derives  from  any  public  assistance 
program,  or  whether  the  applicant  in 
good  faith,  exercises  any  rights  under 
the  Consumer  Protection  Act. 

(2)  Where  the  guaranteed  loan 
involves  construction,  contractor  or 
subcontractor  must  file  all  compliance 
reports,  equal  opportunity  and 
nondiscrimination  forms,  and  otherwise 
comply  with  all  regulations  prescribed 
by  the  Secretary  of  Labor  pursuant  to 
Executive  Orders  11246  and  11375. 

(e)  Other  Federal,  State  and  local 
requirements.  Lenders  are  required  to 
coordinate  with  all  appropriate  Federal, 
State,  and  local  agencies  and  comply 
with  special  laws  and  regulations 
applicable  to  the  loan  proposal. 

31.  Sections  1980.129  and  1980.130 
are  revised  to  read  as  follows: 

§  1 980. 1 29    Percent  of  guarantee  and 
maximum  loss. 

(a)  General.  The  percent  of  guarantee 
will  not  exceed  90  percent  as 
determined  by  the  Agency  based  on  the 
credit  risk  to  the  lender  and  the  Agency 
both  before  and  after  the  transaction. 

(b)  Exceptions.  The  guarantee  will  be 
issued  at  95  percent.in  any  of  the 
following  circumstances: 

(1)  The  sole  purpose  of  a  guaranteed 
FO  or  OL  loan  is  to  refinance  an  Agency 
direct  farm  loan.  When  only  a  portion 


of  the  loan  is  used  to  refinance  a  direct 
Agency  farm  credit  program  loan,  a 
weighted  percentage  of  a  guarantee  will 
be  provided; 

(2)  When  the  purpose  of  an  FO  loan 
guarantee  is  to  participate  in  the  down 
payment  loan  program  l  or 

(3)  When  a  guaranteed  OL  is  made  to 
a  farmer  or  rancher  who  is  participating 
in  the  Agency's  down  payment  loan 
program.  The  guaranteed  OL  must  be 
made  during  the  period  that  a  borrower 
has  the  dowrn  payment  loan 
outstanding. 

(c)  PLP  guarantees.  All  guarantees 
issued  to  PLP  lenders  ineligible  for  95 
percent  guarantees  under  this  section 
will  be  guaranteed  at  80  percent. 

(d)  CLP  Guarantees.  All  guarantees 
issued  to  CLP  lenders  will  not  be  less 
than  80  percent. 

(e)  Maximum  loss.  The  maximum 
amount  the  Agency  will  pay  the  lender 
under  the  Loan  Note  Guarantee  or 
Contract  of  Guarantee  will  be  any  loss 
sustained  by  such  lender  on  the 
guaranteed  portion  including: 

(1)  Principal  and  interest 
indebtedness  as  evidenced  by  the  note 
or  by  assumption  agreement; 

(2)  Any  loan  subsidy  due  and  owing; 

(3)  Principal  and  interest 
indebtedness  on  secured  protective 
advances  for  protection  and 
preservation  of  collateral  made  in 
accordance  with  this  subpart;  and 

(4)  Principal  and  interest 
indebtedness  on  recapture  debt 
pursuant  to  a  Shared  Appreciation 
agreement  provided  the  lender  has  paid 
the  Agency  its  pro  rata  share  of  the 
recapture  amount  due. 

S 1 980. 1 30    Loan  approval  and  issuing  the 
guarantee. 

(a)  Processing  timeframes. 

(1)  Standard  Eligible  Lenders. 
Complete  applications  from  Standard 

Eligible  Lenders  will  be  approved  or 
rejected,  and  the  lender  notified  in 
writing,  no  later  than  30  calendar  days 
after  receipt. 

(2)  CLP  and  PLP  lenders. 

(i)  Complete  applications  from  CLP  or 
PLP  lenders  will  be  approved  or  rejected 
not  later  than  14  calendar  days  after 
receipt. 

(ii)  For  PLP  lenders,  if  this  time  frame 
is  not  met,  the  proposed  guaranteed 
loan  will  automatically  be  approved, 
subject  to  funding,  and  receive  an  80 
percent  guarantee. 

(b)  Funding  preference.  Loans  are 
approved  subject  to  the  availability  of 
funding.  When  it  appears  that  there  are 
not  adequate  funds  to  meet  the  needs  of 
all  approved  loan  applicants, 
applications  that  have  been  approved 
will  be  placed  on  a  preference  list 
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according  to  the  date  of  receipt  of  a 
complete  application.  If  approved 
applications  have  been  received  on  the 
same  day,  the  following  will  be  given 
priority: 

(1)  An  application  from  a  veteran 

(2)  An  application  from  an  Agency 
direct  loan  borrower 

(3)  An  application  from  a  loan 
applicant  who: 

U)  Has  a  dependent  family,  or 

(ii)  Is  an  owner  of  livestock  and  farm 
implements  necessary  to  successfully 
carry  out  farming  operations,  or 

(iii)  Is  able  to  make  dowm  payments. 

(iv)  Any  other  approved  application. 

(c)  Conditional  Commitment. 

(1)  The  lender  must  meet  all  of  the 
conditions  specified  in  the  conditional 
commitment  to  secure  final  Agency 
approval  of  the  guarantee. 

12)  The  lender,  after  reviewing  the 
conditions  listed  on  the  Conditional 
Commitment,  will  complete,  execute, 
and  return  the  form  to  the  Agency.  If  the 
conditions  are  not  acceptable  to  die 
lender,  the  Agency  may  agree  to 
alternatives  or  inform  the  lender  and  the 
loan  applicant  of  their  appeal  rights. 

(d)  Lender  requirements  prior  to 
issuing  the  guarantee. 

(1)  Lender  certification.  The  lender 
will  certify  as  to  the  following  on  the 
appropriate  Agency  form: 

Ci)  No  major  changes  have  been  made 
in  the  lender's  loan  or  line  of  credit 
conditions  and  requirements  since  the 
issuance  of  the  Conditional 
Commitment  (except  those  approved  in 
the  interim  by  the  Agency  in  writing); 

(ii)  Required  hazard,  flood,  or  Federal 
crop  insiu'ance,  worker's  compensation, 
and  personal  life  insurance  (when 
required)  are  in  eS'ect; 

(iii)  Truth  in  lending  requirements 
have  been  met; 

(iv)  All  equal  employment 
opportunity  and  nondiscrimination 
requirements  have  been  or  will  be  met 
at  the  appropriate  time; 

(v)  The  loan  or  line  of  credit  has  been 
properly  closed,  and  the  required 
security  instruments  have  been  ' 
obtained,  or  will  be  obtained,  on  any 
acquired  property  that  cannot  be 
recovered  initially  under  State  law; 

(vi)  The  borrower  has  a  marketable 
title  to  the  collateral  owned  by  the 
borrower,  subject  to  the  instrument 
securing  the  loan  or  line  of  credit  to  be 
guaranteed  and  subject  to  any  other 
exceptions  approved  in  writing  by  the 
Agency.  When  required,  an  assignment 
on  all  USDA  crop  and  livestock  program 
pavment  has  been  obtained; 

(vii)  When  required,  personal,  joint 
operation,  partnership,  or  corporate 
guarantees  have  been  obtained; 

(viii)  Liens  have  been  perfected  and 
priorities  are  consistent  with 


requirements  of  the  Conditional 
Commitment; 

fix)  Loan  proceeds  have  been,  or  will 
be  disbursed  for  purposes  and  in 
amounts  consistent  with  the 
Conditional  Commitment  and  as 
specified  on  the  loan  application.  In  line 
of  credit  cases,  if  any  advances  have 
occurred,  advances  have  been  disbiu'sed 
for  purposes  and  in  amounts  consistent 
with  the  Conditional  Commitment  and 
Line  of  Credit  Agreements; 

(x)  There  has  been  no  material 
adverse  changes  in  the  borrower's 
condition,  financial  or  otherwise,  during 
the  period  of  time  from  the  Agency's 
issuance  of  the  Conditional 
Commitment  to  issuance  of  the 
guarantee;  and 

(xi)  All  other  requirements  specified 
in  the  Conditional  Conunitment  have 
been  met. 

(2)  Inspections.  The  lender  must 
notify  the  Agency  of  any  scheduled 
inspections  during  construction  and 
after  the  guarantee  has  been  issued.  The 
Agency  may  attend  these  field 
inspections.  Any  inspections  or  review 
performed  by  the  Agency,  including 
those  with  the  lender,  are  for  the  benefit 
of  the  Agency  only.  Agency  inspections 
do  not  relieve  any  other  parties  of  their 
inspection  responsibilities,  nor  can 
these  parties  rely  on  Agency  inspections 
in  any  manner. 

(3)  Execution  of  Lender's  Agreement. 
The  lender  must  execute  the  Agency's 
lender's  agreement  and  deliver  it  to  the 
Agency. 

(4)  Closing  report  and  guarantee  fees. 
(i)  The  lender  must  complete  a  Closing 
Report  and  return  it  to  the  Agency  along 
with  any  guarantee  fees. 

(ii)  Guarantee  fees  are  1  percent  and 
are  calculated  as  follows:  Initial  Fee  = 
Loan  Amount  x  %  Guaranteed  x  .01. 
The  nonrefundable  fee  is  paid  to  the 
Agency  by  the  lender.  The  fee  may  be 
passed  on  to  the  borrower  and  included 
in  loan  funds. 

(iii)  The  following  guaranteed  loan 
transactions  are  not  charged  a  fee: 

(A)  Loans  involving  interest 
assistance; 

(B)  Loans  where  a  majority  of  the 
funds  are  used  to  refinance  an  Agency 
direct  loan;  and 

(C)  Loans  to  beginning  farmers  or 
ranchers  involved  in  the  direct 
beginning  farmer  downpayment 
program. 

(e)  Promissory  notes,  line  of  credit 
agreements,  mortgages,  and  security 
agreements.  The  lender  vdll  use  its  own 
promissory  notes,  line  of  credit 
agreements,  real  estate  mortgages 
(including  deeds  of  trust  and  similar 
instruments),  and  security  agreements 


(including  chattel  mortgages  in 
Louisiana  and  Puerto  Rico),  provided: 

(1)  The  forms  are  consistent  and  meet 
Agency  requirements; 

(2)  Documents  comply  with  state  law 
and  r^ulation; 

(3)  Tne  principal  and  interest 
repayment  schedules  are  stated  clearly 
in  the  notes  and  consistent  with  the 
conditional  commitment; 

(4)  Promissory  notes  are  signed  as 
follows: 

(i)  For  individuals,  only  one  person 
signs  the  note  as  a  borrower.  If  a 
cosigner  is  needed,  the  cosigner  also 
signs  the  note. 

(ii)  For  entities,  the  note  is  executed 
by  the  member  who  is  authorized  to 
sign  for  the  entity,  and  by  all  members 
of  the  entity  as  individuals.  Individual 
liability  can  be  waived  by  the  Agency 
for  members  holding  less  than  10 
percent  ownership  in  the  entity  if  the 
colIectabiUty  of  the  loan  will  not  be 
impaired;  and 

(5)  When  the  loan  purpose  is  to 
refinance  or  restructure  the  lender's 
own  debt,  the  lender  may  continue  to 
use  the  existing  debt  instrument  and 
attach  an  allonge  that  modifies  the  terms 
of  the  original  note. 

(f)  Replacement  of  Loan  Note 
Guarantee,  Contract  of  Guarantee,  or 
Assignment  Guarantee  Agreement.  If  the 
guarantee  or  assignment  guarantee 
agreements  are  lost,  stolen,  destroyed, 
mutilated,  or  defaced,  except  where  the 
evidence  of  debt  was  or  is  a  bearer 
instrument,  the  Agency  will  issue  a 
replacement  to  the  lender  or  holder 
upon  receipt  of  acceptable 
documentation  including  a  certificate  of 
loss  and  an  indemnity  bond. 

§  1980.131    [Removed  and  Feserved] 

32.  Section  1980.131  is  removed  and 
reserved. 

§  1 980. 1 36    [Removed  and  reserved] 

33.  Section  1980.136  is  removed  and 
reserved. 

§  1 980. 1 39    [Removed  and  reserved] 

34.  Section  1980.139  is  removed  and 
reserved. 

35.  Sections  1980.140  through 
1980.143  are  added  to  read  as  follows: 

§1980.140    General  servicing 
responsibilities. 

(a)  General.  (1)  Lenders  are 
responsible  for  servicing  the  entire  loan 
in  a  reasonable  and  prudent  manner, 
protecting  and  accounting  for  the 
collateral,  and  remaining  the  mortgagee 
r  secured  party  of  record. 

(2)  The  lender  cannot  enforce  the 
guarantee  to  the  extent  that  a  loss  results 
from  a  violation  of  usury  laws  or 
negligent  servicing. 
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(b)  Borrower  supervision.  The 
lender's  responsibilities  regarding 
borrower  supervision  include,  but  are 
not  limited  to  the  following: 

(1)  Ensuring  loan  hinds  are  not  used 
for  an  unauthorized  purpose. 

(2)  Ensuring  borrower  compliance 
with  the  covenants  and  provisions 
provided  in  the  note,  loan  agreement, 
security  instruments,  any  other 
agreements,  and  this  subpart.  Any 
violations  which  indicate  non- 
compliance on  the  part  of  the  borrower, 
must  be  reported,  in  writing,  to  both  the 
Agency  and  the  borrower. 

(3)  Ensure  the  borrower  is  in 
compliance  with  all  laws  and 
ordinances  applicable  to  the  loan,  the 
collateral,  and  the  operations  of  the 
farm. 

(4)  Receive  all  payments  of  principal 
and  interest  on  the  loan  as  they  fall  due 
and  promptly  disburse  to  any  holder  its 
pro-rata  share  according  to  the  amount 
of  interest  the  holder  has  in  the  loan, 
less  only  the  lender's  servicing  fee. 

(5)  Perform  an  annual  analysis  of  the 
borrower's  financial  condition  to 
determine  the  borrower's  progress.  The 
annual  analysis  will  include: 

(i)  For  loans  secured  by  real  estate 
only,  the  analysis  for  standard  eligible 
lenders  must  include  a  Statement  of 
Financial  Condition.  CLP  lenders  will 
determine  the  need  for  the  annual 
analysis  based  on  the  financial  strength 
of  the  borrower  and  document  the  file 
accordingly.  PIP  lenders  will  perform  a 
borrower  analysis  in  accordance  with 
the  requirements  established  when  the 
Lender's  Agreement  was  signed. 

(ii)  For  loans  secured  by  chattels,  all 
lenders  will  review  the  borrower's 
progress  regarding  liquidity,  solvency, 
profitability,  repayment  capacity  and 
financial  and  production  efficiency, 
including  a  comparison  of  actual  to 
planned  income  and  expenses  for  the 
past  year. 

(iii)  An  account  for  the  whereabouts 
or  disposition  of  all  collateral. 

(iv)  A  discussion  of  any  observations 
about  the  farm  business  with  the 
borrower. 

(v)  Verification  that  the  borrower  and 
any  party  liable  for  the  loan  is  not 
released  from  liability  for  all  or  any  part 
of  the  loan,  except  in  accordance  with 
Agency  regulations. 

(c)  Monitoring  of  development.  The 
lender's  responsibilities  regarding  the 
construction,  repairs,  or  other 
development  include,  but  are  not 
limited  to: 

(1)  Determining  that  all  construction 
is  completed  as  proposed  in  the  loan 
application; 

12)  Making  periodic  inspections 
during  construction  to  ensure  that  any 


development  is  properly  completed 
within  a  reasonable  period  of  time;  and 

(3)  Verification  that  the  security  is 
free  of  any  mechanic's,  materialmen's, 
or  other  liens  which  would  affect  the 
priority  of  the  lender's  lien  which  the 
lender  agreed  would  be  taken  on  the 
security. 

§1980.141    Reporting  requirements. 

Lenders  are  responsible  for  providing 
the  local  Agency  credit  officer  with  all 
of  the  following  information  on  the  loan 
and  the  borrower: 

(a)  When  a  loan  becomes  30  days  past 
due,  all  lenders  will  submit  the 
appropriate  Agency  form  showing 
guaranteed  loan  borrower  default  status. 
The  form  will  be  resubmitted  every  60 
days  until  the  default  is  resolved;. 

(b)  All  lenders  will  provide  the 
appropriate  Agency  guaranteed  loan 
status  reports  as  of  March  31  and 
September  30  of  each  year; 

(c)  PLP  lenders  also  must  provide 
periodic  reports  as  agreed  on  the 
application  and  the  requirements 
established  when  the  Lender's 
Agreement  was  signed. 

(d)  CLP  lenders  also  must  provide  the 
following: 

(1)  A  narrative  indicating  that  an 
annual  borrower  analysis  has  been 
performed  and  the  borrower's  progress 
is  acceptable,  imless  such  analysis  was 
not  needed  based  on  the  borrower's 
financial  strength.  The  reasons  for  not 
conducting  an  analysis  will  be 
documented  in  the  narrative. 

(2)  For  lines  of  credit,  an  annual 
certification  stating  that  a  projected  cash 
flow  has  been  developed  and  is  feasible, 
that  the  borrower  is  in  compliance  with 
the  provisions  of  the  line  of  credit 
agreement,  and  that  the  previous  year 
income  and  loan  funds  and  security 
proceeds  have  been  accounted  for. 

(e)  The  standard  eligible  lender  also 
will  provide: 

(1)  Borrower's  Statement  of  Financial 
Condition,  and  Income  and  Expense 
Statement  for  the  previous  year. 

(2)  For  lines  of  credit,  the  projected 
cash  flow  for  the  borrower's  operation    ' 
for  the  upcoming  operating  cycle.  The 
standard  eligible  lender  must  receive 
approval  from  the  Agency  before 
advancing  future  years'  funds. 

(3)  An  annual  farm  inspection  report. 

(f)  A  lender  receiving  a  final  loss 
payment  must  complete  and  return  an 
annual  report  on  its  collection  activities 
for  each  unsatisfied  account  for  3  years 
following  payment  of  the  final  loss 
claim. 

§1980.142    Servicing  related  to  collateral. 

(a)  General.  The  lender's 
responsibilities  regarding  servicing 


collateral  include,  but  are  not  limited  to, 
the  following: 

(1)  Obtain  income  assignments  when 
required. 

(2)  Ensure  the  borrower  has  or  obtains 
marketable  title  to  the  collateral. 

(3)  Inspect  the  collateral  as  often  as 
deemed  necessary  to  properly  service 
the  loan. 

(4)  Ensure  the  borrower  does  not 
convert  loan  security. 

(5)  Ensure  proceeds  ft-om  the  sale  or 
other  disposition  of  collateral  are 
accounted  for  and  applied  in 
accordance  with  the  lien  priorities  on 
which  the  guarantee  is  based  or  used  for 
the  purchase  of  replacement  collateral. 

(6)  Ensure  the  loan  and  the  collateral 
are  protected  in  the  event  of  foreclosure, 
bankruptcy,  receivership,  insolvency, 
condemnation,  or  other  litigation. 

(7)  Ensure  taxes,  assessments,  or 
ground  rents  against  or  affecting  the 
collateral  are  paid. 

(8)  Ensure  adequate  insurance  is 
maintained. 

(9)  Ensure  that  insurance  loss 
payments,  condemnation  awards,  or 
similar  proceeds  are  applied  on  debtsin 
accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  used 
to  rebuild  or  acquire  needed 
replacement  collateral. 

(b)  Partial  releases  and  transfers  and 
assumptions.  Partial  releases  and 
transfers  and  assumptions  are  subject  to 
the  following  conditions: 

(1)  For  standard  eligible  and  CLP 
lenders,  the  servicing  action  must  be 
approved  by  the  Agency  in  writing. 

{2}  In  the  case  of  standard  eligible  and 
CLP  lenders,  the  request  for  Agency 
approval  will  include: 

(i)  An  application  provided  by  the 
Agency; 

(ii)  A  narrative  explaining  then 
proposed  servicing  action; 

(iii)  A  current  balance  sheet  on  the 
borrower; 

(iv)  A  projected  cash  flow  budget 
showing  a  positive  cash  flow  after  the 
proposed  servicing  action; 

(v)  A  current  appraisal  of  the 
guaranteed  loan  security,  unless  the 
lenders  guaranteed  loan  lien  position 
will  not  be  adversely  affected: 

(vi)  Any  other  information  requested 
by  the  Agency  needed  to  evaluate  the 
proposed  servicing  action; 

(3)  PLP  lenders  will  request  servicing 
approval  in  accordance  with  their 
agreement  with  the  Agency  at  the  time 
of  PLP  status  certification. 

(4)  Any  required  security  appraisals 
must  meet  the  requirements  of 
§1980.127. 

(5)  The  Agency  will  review  and 
approve  or  reject  the  request  and  notify 
a  standard  eligible  lender  within  30 
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calendar  days,  and  CLP  and  PLP  lenders 
within  14  calendar  days,  from  receipt  of 
a  complete  request  for  servicing. 

(6)  The  lender  will  provide  the 
Agency  copies  of  any  agreements 
executed  to  cany  out  the  servicing 
action. 

(c)  Subordinations.  (1)  Subordinating 
direct  loan  security  to  secure  a 
guaranteed  loan.  The  Agency  may 
subordinate  its  security  interest  on  a 
direct  loan  when  a  guanmteed  loan  is 
being  made  if,  as  appropriate,  the 
requirements  of  §  1962.30  of  subpart  A 
of  part  1962  of  this  chapter  and 
§  1965.12  of  subpart  A  of  part  1965  of 
this  chapter  are  met  and  only  in  any  of 
the  following  circumstances: 

(i)  To  permit  a  guaranteed  lender  to 
advance  funds  and  perfect  a  security 
interest  in  crops,  feeder  livestock,  or 
livestock  products,  (e.g.,  milk,  eggs, 
wool,  etc.); 

(ii)  When  the  lender  requesting  the 
guarantee  needs  the  subordination  of 
the  Agency's  lien  position  to  maintain 
its  lien  position  when  servicing  or 
restructuring; 

(iii)  When  the  lender  requesting  the 
guarantee  is  refinancing  the  debt  of 
another  lender  and  the  Agency's 
position  on  real  estate  security  will  not 
be  adversely  affected;  or 

(iv)  To  permit  a  Contract  of 
Guarantee — Line  of  Credit  to  be 
advanced  for  annual  operating 
expenses. 

tv)  The  Agency  may  subordinate  its 
basic  security  in  a  direct  loan  under 
paragraph  (c)(l)(iv)  of  this  section  only 
when  both  of  the  following  additional 
conditions  are  met: 

(A)  The  total  unpaid  balance  of  the 
direct  loans  is  less  than  or  equal  to  75 
percent  of  the  value  of  all  of  the  seciuity 
for  the  direct  loans,  excluding  the  value 
of  growing  crops  or  planned  production, 
at  the  time  of  the  subordination.  The 
direct  loan  security  value  will  be 
determined  by  an  appraisal.  The  lender 
requesting  the  subordination  and 
guarantee  is  responsible  for  providing 
the  appraisal  and  may  charge  the 
applicant  a  reasonable  appraisal  fee. 

(B)  The  applicant  cannot  obtain 
sufficient  credit  through  a  conventional 
guaranteed  loan.  Before  approving  a 
combination  guaranteed  loan  and 
subordination,  the  local  loan  approval 
official  will  document  that  the  applicant 
requested  a  Contract  of  Guarantee — Line 
of  Credit  through  at  least  one 
participating  lender. 

(2)  Subordinating  guaranteed  loan 
security.  The  lender  may  not 
subordinate  its  interest  in  property 
which  secures  a  guaranteed  loan. 

(3)  The  Agency's  National  Office  may 
provide  an  exception  to  the 


subordination  prohibition  if  such  action 
is  in  the  Government's  best  interest  as 
determined  by  the  Agency.  However,  in 
no  case  can  the  loan  made  under  the 
subordination  include  tax  exempt 
financing. 

(d)  Partial  releases.  In  addition  to  the 
conditions  set  out  in  paragraph  (b)  of 
this  section,  the  following  limitations 
apply  to  partial  releases: 

fl)  A  partial  release  of  security 
interest  may  be  approved  by  the  Agency 
if  any  of  the  following  conditions  are 
met: 

(i)  Proceeds  from  the  sale  of  the 
released  security  will  be  applied  to 
debts  in  accordance  of  their  lien 
priority. 

(ii)  The  security  item  will  be  used  as 
a  trade-in  or  source  of  down  payment 
funds  for  a  like  item  that  will  be  taken 
as  security; 

(iii)  The  seciirity  item  has  no  present 
or  jprospective  value. 

(iv)  'The  loan  to  value  ratio  after  the 
release  is  .75  or  less. 

(2)  Standard  eligible  lenders  and  CLP 
lenders  will  submit  the  following  to  the 
Agency: 

(i)  A  current  appraisal  of  the  security, 
except  for  the  following: 

(A)  Unless  specifically  requested  by 
the  Agency,  the  lender  will  not  be 
required  to  provide  an  appraisal  of  any 
real  estate  security  being  released. 

(B)  Based  on  the  levefof  risk  and 
estimated  equity  involved,  the  Agency 
will  determine  what  security  needs  to 
be  appraised. 

(ii)  How  the  proceeds,  if  any,  will  be 
used. 

(e)  Transfer  and  assumption.  In 
addition  to  the  conditions  set  out  in 
paragraph  (b)  of  this  section,  the 
following  limitations  apply  to  transfers 
and  assumptions: 

(1)  The  transferee  meets  the  eligibility 
requirements  and  loan  limitations  for 
the  loan  being  transferred,  all 
requirements  relating  to  loan  rates  and 
terms,  loan  security,  feasibility,  and 
environmental  and  other  laws 
applicable  to  a  loan  applicant  imder  this 
subpart. 

(2)  The  lender  will  use  their  own 
assumption  agreements  or  conveyance 
instruments  providing  they  are  legally 
sufficient  to  obligate  the  transferee  for 
the  total  outstanding  debt. 

(3)  The  lender  must  note  the 
assiunption  on  the  Loan  Note  Guarantee 
or  Contract  of  Guarantee  in  the  space 
provided.  If  the  loan  terms  or  interest 
rates  are  changed,  a  new  Loan  Note 
Guarantee  or  Contract  of  Guarantee  is 
required. 

(4)  The  lender  must  give  any  holder 
notice  of  the  transfer.  If  the  rate  and 
terms  are  changed,  written  concurrence 
from  the  holder  is  required. 


(5)  The  Agency  will  agree  to  releasing 
the  transferor  or  any  guarantor  from 
liability  only  if  the  requirements  of 
§  1980.146(c)  are  met. 

11980.143    Servicing  DIstresMd  Accounts 

(a)  Default  by  borrower.  A  borrower  is 
in  default  when  they  are  30  days  past 
due  on  a  payment  or  have  otherwise 
violated  a  loan  agreement. 

(b)  Lender  responsibilities.  In  the 
event  of  a  borrower  default,  all  lenders 
will: 

(1)  Report  to  the  Agency  in 
accordance  with  §  1980.141. 

(2)  If  the  guaranteed  portion  of  the 
loan  was  sold  on  the  secondary  market, 
the  lender  will  repurchase  the 
guaranteed  portion  from  the  holder  in 
accordance  with  §  1980.144  of  this 
subpart. 

(3)  Arrange  a  meeting  with  the 
borrower  within  45  days  of  its 
occurrence  to  identify  the  nature  of  the 
delinquency  and  develop  a  course  of 
action  that  will  eliminate  the 
delinquency  and  correct  the  underlying 
problems. 

(i)  The  lender  and  borrower  will 
prepare  a  current  balance  sheet  and  cash 
flow  in  preparation  for  the  meeting.  If 
the  borrower  refuses  to  cooperate,  the 
lender  will  prepare  a  balance  sheet  and 
cash  flow  based  upon  the  best  available 
information. 

(ii)  The  lender  or  the  borrower  may 
request  the  attendance  of  an  Agency 
credit  officer.  If  requested,  the  local 
credit  officer  will  assist  in  developing 
solutions  to  the  borrower's  financial 
problems. 

(iii)  The  lender  will  stmimarize  the 
meeting  and  proposed  solutions  on  the 
Agency  form  for  guaranteed  loan 
borrower  default  status  completed  after 
the  meeting.  The  borrower's  eligibility 
for  interest  assistance  will  be 
automatically  determined  upon  receipt 
of  this  form.  Copies  of  correspondence 
sent  to  the  borrower  regarding 
agreements  reached  may  be  attached  to 
this  report. 

(iv)  The  lender  must  decide  whether 
to  restructure  or  liquidate  the  account 
within  90  days  of  default,  unless 
circumstances  justify  an  extension  by 
the  Agency.  PLP  lenders  may  document 
the  need  for  an  extension  without 
Agency  approval. 

(v)  tne  lender  may  not  initiate 
foreclosure  action  on  the  loan  until  60 
days  after  eligibility  of  the  borrower  to 
participate  in  the  Interest  Assistance 
Programs  has  been  established  by  the 
Agency.  If  the  lender  or  the  borrower 
does  not  wish  to  consider  servicing 
options  under  this  section,  this  should 
be  docimiented,  and  then  liquidation 
imder  §  1980.149  should  begin. 
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36.  Sections  1980.144  through 
1980.146  are  revised,  and  §§  1980.147 
through  1980.149  are  added  to  read  as 
follows: 

§1980.144    Repurchase  of  guaranteed 
portion  from  a  secondary  market  holder. 

(a)  Request  for  repurchase.  The  holder 
may  request  the  lender  to  repurchase 
the  unpaid  guaranteed  portion  of  the 
loan  when: 

(1)  The  borrower  has  not  made  a 
payment  of  principal  and  interest  due 
on  the  loan  for  at  least  60  days;  or 

(2)  The  lender  has  failed  to  give  the 
holder  its  pro-rata  share  of  any  payment 
made  by  the  borrower  within  30  days  of 
receipt  of  a  payment. 

(b)  Repiirchase  by  the  lender.  (1)  A 
lender  will  repurchase  a  loan  from  the 
holder  upon  request  of  the  holder. 

(2)  The  repurchase  by  the  lender  will 
be  for  an  amount  equal  to  the  unpaid 
guaranteed  portion  of  the  principal  and 
accrued  interest,  less  the  lender's 
servicing  fee. 

(3)  The  Agency  will  not  reimburse  the 
lender  for  any  servicing  fees  which  have 
been  assessed  to  the  holder. 

(c)  Repurchase  by  the  agency.  (1)  If 
the  lender  is  unable  to  repurchase  the 
loan,  the  Agency  will  purchase  the 
unpaid  principal  balance  of  the 
guaranteed  portion  with  accrued 
interest  to  the  date  of  repurchase  within 
30  days  after  written  demand  to  the 
Agency,  from  the  holder. 

(2)  With  its  demand  on  the  Agency, 
the  holder  will  include: 

(i)  A  copy  of  the  written  demand 
made  upon  the  lender. 

(ii)  Evidence  of  its  right  to  require 
payment  from  the  Agency.  Evidence 
consists  of  either  the  originals  of  the 
Loan  Note  Guarantee  and  note  properly 
endorsed  to  the  Agency,  or  the  original 
of  the  Assignment  Guarantee  Agreement 
which  has  been  properly  assigned  to  the 
Agency  without  recourse  including  all 
rights,  title,  and  interest  in  the  k>an. 

(iii)  A  copy  of  any  written  response  to 
the  demand  provided  to  the  holder  by 
the  lender. 

(3)  The  amount  due  the  holder  from 
the  Agency  includes  unpaid  principal, 
unpaid  interest  to  the  date  of  demand, 
and  interest  which  has  accrued  from  the 
date  of  demand  to  the  proposed 
payment  date. 

(i)  For  verification  purposes,  the 
lender  must  furnish  upon  Agency 
request  a  current  statement,  certified  by 
a  bank  officer,  of  the  unpaid  principal 
and  interest  owed  by  the  borrower  and 
the  amount  due  the  holder. 

(ii)  Any  discrepancy  between  the 
amount  claimed  by  the  holder  and  the 
information  submitted  by  the  lender 
must  be  resolved  by  the  lender  and  the 


holder  before  payment  will  be  approved 
by  the  Agency.  The  Agency  will  not 
participate  in  resolution  of  any  such 
discrepancy. 

(iii)  The  Loan  Note  Guarantee  does 
not  cover  the  note  interest  to  the  holder 
on  the  guarantee  loan  accruing  after  90 
days  from  the  date  of  the  demand  letter 
to  the  lender  requesting  the  repurchase. 
However,  if  for  any  reason  not 
attributable  to  the  holder  and  the  lender, 
the  Agency  cannot  make  payment 
within  30  days  of  the  holder's  demand 
to  the  Agency,  the  holder  will  be 
entitled  to  interest  to  the  date  of  the 
payment. 

(4)  Repurchase  by  the  Agency  does 
not  change,  alter,  or  modify  any  of  the 
lender's  obligations  to  the  Agency 
specified  in  the  Lender's  Agreement,  the 
Loan  Note  Guarantee  or  Contract  of 
Guarantee,  nor  does  the  purchase  waive 
any  of  the  Agency's  rights  against  the 
lender. 

(5)  The  Agency  has  the  right  to  set-off 
all  lender's  rights  which  have  been 
passed  along  to  the  Agency  from  the 
holder  representing  the  Agency's 
obligation  to  the  lender  imder  the  Loan 
Note  Guarantee. 

(6)  Within  180  days  of  the  Agency's 
repurchase,  the  lender  will  reimburse 
the  Agency  the  amount  of  repurchase, 
with  accrued  interest  through  one  of  the 
following  ways: 

(i)  By  tiquidating  the  loan  security 
and  paying  the  Agency  its  pro-rata  share 
of  liquidation  proceeds;  or 

(ii)  Paying  the  Agency  the  full  amount 
paid  to  the  holder  plus  any  accrued 
interest. 

(iii)  Purchasing  the  guaranteed 
portion  from  the  Government  on  a  non- 
recourse basis  if  the  Agency  determines 
that  selling  the  portion  of  the  loan  that 
it  holds  is  in  the  Govenunent's  best 
interest; 

(iv)  The  lender  has  submitted  a 
written  request  to  the  Agency  to 
repurchase  the  guaranteed  portion  from 
the  Agency  on  a  non-recourse  basis  and 
has  received  written  approval  from  the 
Agency. 

(7)  (Reserved) 

(8)  If  the  lender  does  not  reimburse 
the  Agency  within  180  days,  the  lender 
will  be  liable  for  the  repurchase  amount 
and  any  expenses  incurred  by  the 
Agency  to  maintain  the  loan  in  its 
portfolio  or  liquidate  the  security.  While 
the  Agency  holds  the  guaranteed 
portion  of  the  loan,  the  lender  will 
transmit  to  the  Agency  any  payment 
received  from  the  borrower,  including 
the  pro-rata  share  of  liquidation  or  other 
proceeds. 

(9)  If  the  borrower  files  bankruptcy  or 
pays  the  accoimt  current  while  the 
repurchase  by  the  Government  is  being 


processed,  the  Agency  may  hold  the 
loan  as  long  as  it  determines  it  to  be  in 
the  Government's  interest. 

(10)  The  Agency  will  revoke,  in 
writing,  the  Preferred  or  Certified 
Lender  status,  as  applicable,  of  any 
lender  that  does  not  repurchase  a  loan 
from  the  secondary  market  when 
requested  by  the  holder  in  writing. 

(11)  K  a  lender  does  not  repurchase  a 
loan  from  the  holder  the  lender  shall 
provide  documentation  to  the  Agency 
that  they  were  physically  or  financially 
unable  to  repiu-chase  the  guaranteed 
portion  from  the  holder  when  the 
request  was  made  or  otherwise  provide 
justification  to  the  Agency  as  to  why 
they  did  not  complete  the  repurchase. 
The  Agency  will  review  this 
documentation  and  if  the  failure  to 
repurchase  is  not  justified,  as 
determined  by  the  Agency,  the  lender 
will  be  provided  v\rith  no  additional 
loan  guarantees. 

(d)  Repurchase  for  servicing. 

(1)  If  due  to  loan  default  or  imminent 
loan  restructuring,  the  lender 
determines  that  its  repim:hase  is 
necessary  to  adequately  service  the  loan, 
the  lender  may  repurchase  the 
guaranteed  portion  of  the  loan  bom  the 
holder,  with  the  written  approval  of  the 
Agency. 

(2)  The  lender  will  not  repurchase 
from  the  holder  for  arbitrage  purposes. 

(3)  The  holder  will  sell  the  guaranteed 
portion  of  the  loan  to  the  lender  for  an 
amount  equal  to  the  unpaid  principal 
and  interest,  less  lender's  servicing  fee. 

§  1980.145    Restructuring  guaranteed 
loans. 

(a)  General. 

(1)  Lender  submissions. 

(i)  Standard  eligible  lenders. 

(A)  Standard  eligible  lenders  must 
obtain  prior  written  approval  of  the 
Agency  for  all  restructuring  actions. 

(B)  Standard  eligible  lenders  must 
provide  the  items  in  paragraph  (a)(2) 
and  (e)  of  this  section  to  the  Agency  for 
approval. 

(C)  If  the  lender's  proposal  for 
servicing  is  not  agreed  to  by  the  Agency, 
the  Agency  approval  official  will  notify 
the  lender  in  writing  within  14  days  of 
the  lender's  request. 

(ii)  CLP  lenders. 

(A)  CLP  lenders  must  obtain  prior 
written  approval  of  the  Agency  only  for 
debt  write  down  under  this  section. 

(B)  For  debt  write  down,  all 
calculations  required  in  paragraph  (e)  of 
this  section  will  be  submitted  to  the 
Agency. 

(C)  For  restructuring  other  than  write 
down,  CLP  lenders  will  provide  FSA 
with  a  certification  that  each 
requirement  of  this  section  has  been 
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met,  a  narrative  outlining  the 
cirounstances  surrounding  the  need  for 
restructuring,  and  copies  of  any 
applicable  calculations. 

(iii)  PLP  lenders  will  restructure  loans 
in  accordance  with  their  agreement  with 
the  Agency  at  the  time  of  the  PLP 
certification. 

(iv)  All  lenders  will  submit  copies  of 
any  restructured  notes  or  lines  of  credit 
to  the  Agency. 

(2)  Requirements.  For  any 
restructuring  action,  the  following 
conditions  apply: 

(i)  The  borrower  meets  the  eligibility 
criteria  of  §  1980.120  except  the 
borrower  may  have  had  prior  debt 
forgiveness.  In  addition,  borrowers 
applying  for  restructuring  of  guaranteed 
loans  will  not  be  required  to  complete 
borrower  training  unless  such  training 
has  been  required  as  part  of  a  previous 
loan  but  has  not  yet  been  satisfactorily 
completed. 

(iij  The  borrower's  abiHty  to  make  the 
amended  payment  is  docimiented  by  the 
following: 

(A)  A  feasible  plan. 

(B)  Current  financial  statements  from 
all  liable  parties. 

(C)  Verification  of  nonfarm  income. 

(D)  Verification  of  all  debts  of  $1 ,000 
or  more. 

(E)  Applicable  credit  reports. 

(F)  Financial  history  (and  production 
history  for  standard  eligible  lenders)  for 
the  past  3  years  to  support  the  cash  flow 
projections. 

(iii)  A  final  loss  claim  may  be 
reduced,  adjusted,  or  rejected  as  a  result 
of  negligent  servicing  after  the 
concurrence  with  a  restructuring  action 
under  this  section. 

(3)  Balloon  payments  are  prohibited; 
however,  the  loan  can  be  restructured 
with  unequal  installments,  provided  the 
current  year  and  any  typical  year  plan 
demonstrates  that  these  installments  can 
be  repaid  without  further  restructuring. 

(4)  The  lender  may  capitalize  the 
outstanding  interest  when  restructuring 
the  loan  in  accordance  with  the 
following: 

(i)  As  a  result  of  the  capitalization  of 
interest,  a  rescheduled  or  reamortized 
note  or  line  of  credit  agreement  may 
increase  the  amount  of  principal  which 
the  borrower  is  required  to  pay. 
However,  in  no  case  will  such  principal 
amount  exceed  the  statutory  loan  limits 
contained  in  §  1980.122. 

(ii)  When  accrued  interest  causes  the 
loan  amount  to  exceed  the  statutory 
loan  limits,  rescheduling  or 
reamortization  may  be  approved 
without  capitalization  of  the  amount 
that  exceeds  the  limit.  Noncapitalized 
interest  may  be  scheduled  for 
repayment  over  the  term  of  the 
rescheduled  note. 


(iii)  Only  interest  that  has  accrued  at 
the  rate  indicated  on  the  borrower's 
original  promissory  notes  may  be 
capitalized.  Late  payment  fees  or  default 
interest  penalties  that  have  accrued  due 
to  the  borrower's  failure  to  make 
payments  as  agreed  are  not  covered 
under  the  guarantee  and  may  not  be 
capitalized. 

(iv)  If  any  of  the  guaranteed  loan  or 
line  of  credit  agreements  previously 
executed  prohibit  the  capitalization  of 
interest,  the  Agency  will  provide  the 
lender  with  a  modification  form  to 
waive  the  restriction  for  capitalization 
of  interest  resulting  from  restructuring  a 
Farm  Loan  Programs  loan  and  not 
exceeding  statutory  limits.  If  the 
documents  do  not  prohibit  the 
capitalization  of  interest,  the  new  loan 
principal  and  the  guaranteed  portion,  if 
greater  than  the  original  loan  amounts, 
vtrill  be  identified  on  the  appropriate 
Agency  modification  form.  Any 
modification  will  be  attached  to  the 
original  Loan  Note  Guarantee  or 
Contract  of  Guarantee  as  an  addendum. 

(v)  Approved  capitalized  interest  will 
be  treated  as  part  of  the  principal  and 
interest  that  accrues  thereon,  in  the 
event  that  a  loss  should  occur. 

(5)  The  lender  and  Government's 
security  position  vtrill  not  be  adversely 
affected  because  of  the  restructuring. 
New  security  instnmients  may  be  taJien 
if  needed,  but  a  loan  does  not  have  to 
be  fully  secured  in  order  to  be 
restructured. 

(6)  Any  holder  agrees  in  vrnting  to 
any  changes  in  the  original  loan  terms, 
including  the  approval  of  interest 
assistance.  If  the  holder  does  not  agree, 
the  lender  must  repurchase  the  loan 
from  the  holder  for  any  loan 
restructuring  to  occur. 

(7)  After  a  guaranteed  loan  is 
restructured,  the  lender  must  provide 
the  Agency  with  a  copy  of  the 
restructured  promissory  note. 

(b)  Consolidation.  The  following 
conditions  also  apply  to  consolidation: 

(1)  Only  OL  loans  or  lines  of  credit 
may  be  consolidated. 

(2)  Existing  lines  of  credit  may  only 
be  consolidated  with  a  new  line  of 
credit  if  the  terms  (to  make  advances  as 
well  as  final  maturity  date)  of  the  new 
line  of  credit  are  within  the  terms  of  the 
existing  line  of  credit.  OL  loan  note 
guaranteed  loans  may  only  be 
consolidated  with  other  OL  loan  note 
guarantees. 

(3)  Guaranteed  loans  made  prior  to 
October  1, 1991,  cannot  be  consolidated 
vtdth  those  loans  made  on  or  after 
October  1, 1991. 

(4)  OL  loans  and  lines  of  credit 
secured  by  real  estate  or  with  an 
outstanding  Interest  Assistance 


Agreement,  or  Shared  Appreciation 
Agreement  cannot  be  consolidated. 

(5)  A  new  note  or  line  of  credit 
agreement  will  be  taken.  The  new  note 
or  line  of  credit  agreement  must 
describe  the  note  or  line  of  credit 
agreement  being  consolidated  and  must 
state  that  the  indebtedness  evidenced  by 
the  note  or  line  of  credit  agreement  is 
not  satisfied.  The  original  note  or  line  of 
credit  agreement  must  be  retained  for 
identification  purposes. 

(6)  The  interest  rate  for  a  consolidated 
OL  loan  is  the  negotiated  rate  agreed 
upon  by  the  lender  and  the  borrower  at 
the  time  of  the  action,  subject  to  the 
loan  hmitations  for  each  type  of  loan. 

(7)  A  new  Contract  of  Guarantee  or 
Loan  Note  Guarantee  will  be  provided. 

(c)  Rescheduling  and  reamortization. 
The  following  conditions  also  apply 
when  rescheduling  or  reamortizing  a 
guaranteed  loan: 

(1)  Payments  will  be  rescheduled  or 
reamortized  within  the  following  terms: 

(i)  FO  and  existing  SW  loans  will  be 
reamortized  over  the  remaining  term  of 
the  note  or  over  a  period  not  to  exceed 
40  years  from  the  date  of  the  original 
note. 

(ii)  OL  loan  notes  must  be 
rescheduled  over  a  period  not  to  exceed 
15  years  from  the  date  of  the  action.  An 
OL  line  of  credit  must  be  rescheduled 
over  a  period  not  to  exceed  7  years  from 
the  date  of  the  action  or  10  years  from 
the  date  of  the  original  note,  whichever 
is  less.  Advances  cannot  be  made 
against  a  line  of  credit  loan  that  has  had 
any  portion  of  the  loan  rescheduled. 

(2)  The  interest  rate  for  a  rescheduled 
or  reamortized  loan  is  the  negotiated 
rate  agreed  upon  by  the  lender  and  the 
borrower  at  the  time  of  the  action, 
subject  to  the  loan  limitations  for  each 
type  of  loan.  If  the  rescheduled  or 
reamortized  loan  has  an  outstanding 
Interest  Assistance  Agreement,  any 
change  of  the  interest  rate  must  occur  oa — 
the  anniversary  date  of  the  existing 
Interest  Assistance  Agreement. 

(3)  A  new  note  is  not  necessary  when 
rescheduling  or  reamortization  occurs. 
However,  if  a  new  note  is  not  taken,  the 
existing  note  or  line  of  credit  agreement 
must  be  modified  by  attaching  an 
"allonge"  or  other  legally  effective 
amendment,  evidencing  the  revised 
repayment  schedule  and  any  interest 
rate  change.  If  a  new  note  is  taken,  the 
new  note  must  reference  the  old  note 
and  state  that  the  indebtedness 
evidenced  by  the  old  note  or  line  of 
credit  agreement  is  not  satisfied.  The 
original  note  or  line  of  credit  agreement 
must  be  retained  for  record  keeping 
purposes. 

(d)  Deferrals.  The  following 
conditions  also  apply  to  deferrals: 
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(1)  Payments  may  be  deferred  up  to  5 
years,  but  in  no  case  extended  beyond 
the  final  due  date  of  the  note. 

(2)  Principal  may  be  deferred  either  in 
whole  or  in  part.  Payment  of  a 
reasonable  portion  of  accruing  interest 
as  indicated  by  the  borrower's  cash  flow 
projections  is  required  for  multi-year 
deferrals. 

(3)  There  are  reasonable  prospects 
that  the  borrower  will  be  able  to  resume 
full  payments  at  the  end  of  the  deferral 
period. 

(e)  Debt  writedown.  The  following 
conditions  also  apply  to  debt 
writedowns: 

(1)  A  lender  may  only  writedown  a 
delinquent  guaranteed  loan  or  line  of 
credit  in  an  amount  sufficient  to  permit 
the  borrower  to  develop  a  feasible  plan 
of  operation. 

(2)  The  lender  will  request  other 
creditors  to  negotiate  their  debts  before 
a  writedown  is  considered. 

(3)  The  borrower  cannot  develop  a 
feasible  plan  after  consideration  is  given 
to  rescheduling,  reamortization  and 
deferral  under  this  section. 

(4)  The  present  value  of  the  loan  to  be 
written  down  will  be  equal  to  or  exceed 
the  net  recovery  value  of  the  loan 

security. 

(5)  Tne  loan  will  be  restructured  with 
regular  payments  at  terms  no  shorter 
than  5  years  for  a  line  of  credit  and  OL 
loan  note  and  no  shorter  than  20  years 
for  an  FO  loan. 

(6)  No  further  advances  may  be  made 
on  a  line  of  credit  that  is  written  down. 

(7)  Loans  may  not  be  written  down 
with  interest  assistance.  If  a  borrower's 
loan  presently  on  interest  assistance 
requires  a  writedown,  the  writedown 
will  be  considered  without  interest 
assistance.  If  approved,  the  existing 
Interest  Assistance  Agreement  will  be 
terminated.  _ 

(8)  The  writedown  is  based  on  writing 
down  the  shorter-term  loans  first. 

(9)  When  a  lender  requests  approval 
of  a  writedown  for  a  borrower  with 
multiple  loans,  the  security  for  all  of  the 
loans  will  be  cross-collateralized  and 
continue  to  serve  as  security  for  the  loan 
that  is  written  down.  If  a  borrower  has 
multiple  loans  and  one  loan  is  written 
off  entirely  through  debt  writedowm,  the 
security  for  that  loan  will  not  be 
released  and  will  remain  as  security  for 
the  other  written  down  debt.  Additional 
security  instruments  will  be  taken  if 
required  to  cross-collateralize  security 
or  maintain  lien  priority. 

(10)  The  writedown  will  be  evidenced 
by  an  allonge  or  amendment  to  the 
existing  note  or  line  of  credit  reflecting 
the  writedown. 

(11)  The  borrower  executes  an  Agency 
Shared  Appreciation  Agreement  for 


loans  which  are  written  down  and 
secured  by  real  estate. 

(i)  The  lender  will  attach  the  original 
agreement  to  the  restructured  loan 
document. 

(ii)  The  lender  will  provide  the 
Agency  a  copy  of  the  executed 
agreement,  and 

(iii)  Security  instrvunents  must  ensure 
future  collection  of  any  appreciation 
under  the  agreement. 

(12)  The  lender  will  prepare  and 
submit  the  following  to  the  Agency: 

(i)  A  current  appraisal  of  all  property 
securing  the  loan  in  accordance  with 
§1980.127. 

(ii)  A  completed  report  of  loss  on  the 
appropriate  Agency  form  for  the 
proposed  writedown  loss  claim. 

(iii)  Detailed  writedown  calculations. 

(iv)  The  amount  of  writedown  is 
calculated  as  follows: 

(A)  Calculate  the  present  value. 

(B)  Determine  the  net  recovery  value. 

(C)  If  the  net  recovery  value  exceeds 
the  present  value,  writedown  is 
unavailable;  liquidation  becomes  the 
next  servicing  consideration.  If  the 
present  value  equals  or  exceeds  the  net 
recovery  value,  the  debt  may  be  written 
down  to  the  present  value. 

(v)  The  lender  will  make  any 
adjustments  in  the  calculations,  as 
requested  by  the  Agency. 

§  1 980. 1 46    Other  servicing  procedures. 

(a)  Additional  loans  and  advances. 

(1)  Notwithstanding  any  provision  of 
this  section,  the  PLP  lender  may  make 
additional  loans  or  advances  in 
accordance  with  its  agreement  with  the 
Agency  at  the  time  of  PLP  certification. 

(2)  Lenders  must  not  make  additional 
loans  without  prior  written  approval  of 
the  Agency,  except  as  provided  for  in 
the  borrower's  Loan  or  Line  of  Credit 
Agreement. 

(3)  In  cases  of  a  Guarantee  line  of 
credit,  lenders  may  make  an  emergency 
advance  when  a  line  of  credit  has 
reached  its  ceiling  provided  the 
following  conditions  have  been  met: 

(i)  The  loan  funds  to  be  advanced  are 
for  authorized  operating  loan  purposes; 

(ii)  The  financial  benefit  to  the  lender 
and  the  Government  from  the  advance 
will  exceed  the  amoimt  of  the  advance; 
and 

(iii)  The  loss  of  crops  or  livestock  is 
imminent  unless  the  advance  is  made. 

(4)  Protective  advances  are  covered  by 
§1980.149. 

(b)  Release  of  liability  upon 
withdrawal.  An  individual  who  is 
obligated  on  a  guaranteed  loan  may  be 
released  from  liability  by  a  lender  with 
the  written  consent  of  the  Agency 
provided  the  following  conditions  have 
been  met: 


(1)  The  individual  to  be  released  has 
withdrawn  from  the  operation: 

(2)  A  divorce  decree  and  final 
property  settlement  does  not  hold  the 
withdrawing  party  responsible  for  the 
loan  payments; 

(3)  The  withdrawing  party's  interest 
in  the  security  is  conveyed  to  the 
individual  or  entity  with  whom  the  loan 
will  be  continued; 

(4)  Either  the  ratio  of  the  amount  of 
debt  to  the  value  of  the  remaining 
security  is  less  than  or  equal  to  .75,  or 
the  withdrawing  party  has  no  income  or 
assets  from  which  collection  can  be 
made;  and 

(5)  Withdrawal  of  the  individual  does 
not  result  in  legal  dissolution  of  the 
entity  to  which  the  loans  are  made. 
Individually  liable  members  of  a  full 
partnership  may  not  be  released  from 
liability. 

(c)  Release  of  liability  after 
liquidation.  After  a  final  loss  claim  has 
been  paid  on  the  borrower's  account, 
the  lender  may  release  the  borrower  or 
guarantor  from  liability  if; 

(1)  The  Agency  agrees  to  the  release 
in  writing; 

(2)  The  lender  docxmients  its 
consideration  of  the  following  factors 
concerning  the  borrower  or  guarantors: 

(i)  Potential  income, 

(ii)  Inheritance  prospects, 

(iii)  If  collateral  has  been  properly 
accounted  for, 

(iv)  The  availability  of  other  income 
or  assets  which  are  not  security  for  the 
guaranteed  debt, 

(v)  The  possibility  that  assets  have 
been  concealed  or  improperly 
transferred, 

(vi)  The  effect  of  other  guarantors  on 
the  loan, 

(vii)  Cash  consideration  or  other 
collateral  in  exchange  for  the  release  of 
liability. 

(3)  The  lender  will  execute  its  own 
release  of  liability  docimients. 

(d)  Interest  rate  changes. 

(1)  The  lender  may  change  the  interest 
rate  on  a  performing  (nondelinquent) 
loan  only  with  the  borrower's  consent. 

(2)  To  change  a  fixed  rate  of  interest 
to  a  variable  rate  of  interest  or  vice 
versa,  the  lender  and  the  borrower  must 
execute  a  legally  effective  amendment 
or  allonge  to  the  existing  note. 

(3)  If  a  new  note  is  taken  it  will  be 
attached  to  and  refer  to  the  original 
note. 

(4)  The  lender  will  inform  the  Agency 
ofthe  rate  change. 

§  1 980. 1 47    Servicing  Shared  Appreciation 
Agreements. 

(a)  Lender  responsibilities.  The  lender 
is  responsible  for: 
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(1)  Monitoring  the  borrower's 
compliance  with  the  Shared 
Appreciation  Agreement; 

(2)  Notifying  the  borrower  of  the 
amoimt  of  recapture  due;  and, 

(3)  Reimbursing  the  Agency  for  its 
pro-rata  share  of  recapture  due. 

(b)  Recapture. 

(1)  Triggering  recapture. — Recapture 
of  any  appreciation  of  real  estate 
security  will  take  place  at  the  end  of  the 
term  of  the  Agreement,  or  sooner,  if  the 
following  occurs: 

(i)  On  the  conveyance  of  the  real 
estate  seciuity  (or  a  portion  thereof)  by 
the  borrower. 

(A)  If  only  a  portion  of  the  real  estate 
is  conveyed,  recapture  will  only  be 
triggered  against  the  portion  conveyed. 
Partial  releases  will  be  handled  in 
accordance  with  §  1980.141(b)  of  this 
subpart. 

(B)  Transfer  of  title  to  the  spouse  of 
the  borrower  on  the  death  of  such 
borrower,  will  not  be  treated  as  a 
conveyance  under  the  agreement. 

(ii)  On  the  repayment  of  the  loans;  or 
(iii)  If  the  borrower  ceases  fanning 
operations. 

(2)  Figuring  recapture,  (i)  The  amount 
of  recapture  will  be  based  on  the 
difference  between  the  value  of  the 
security  at  the  time  recapture  is 
triggered  and  the  value  of  the  security 
at  the  time  of  writedown  as  shown  on 
the  Shared  Appreciation  Agreement. 

(ii)  Security  values  will  be  determined 
through  appraisals  obtained  by  the 
lender  and  meeting  the  requirements  of 
§  1980.127. 

(iii)  All  appraisal  fees  will  be  paid  by 
the  lender. 

(iv)  The  amount  of  recapture  will  not 
exceed  the  amoimt  of  writedown  shown 
on  the  Shared  Appreciation  Agreement. 

(v)  If  recapture  is  triggered  within  4 
years  of  the  date  of  the  Shared 
Appreciation  Agreement,  the  lender 
shall  recapture  75  percent  of  any 
positive  appreciation  in  the  market 
value  of  the  property  seciuing  the  loan 
or  line'of  credit  agreement. 

(vi)  If  recapture  is  triggered  after  4 
years  from  the  date  of  the  Shared 
Appreciation  Agreement,  the  lender 
shall  recapture  50  percent  of  any 
positive  appreciation  in  the  market 
value  of  the  property  securing  the  loan 
or  line  of  credit  agreement. 

(3)  Servicing  recapture  debt,  (i)  If 
recapture  is  triggered  under  the  Shared 
Appreciation  Agreement  and  the 
borrower  is  unable  to  pay  the  recapture 
in  a  lump  sum,  the  lender  may: 

(A)  Reamortize  the  recapture  debt 
with  the  consent  of  the  Agency, 
provided  the  lender  can  document  the 
borrower's  ability  to  repay  the 
reamortized  debt  plus  other  obligations. 


In  such  case,  the  recapture  debt  will  not 
be  covered  by  the  Locm  Note  Guarantee 
or  Contract  of  Guarantee; 

(B)  Pay  the  Agency  its  pro  rate  share 
of  the  recaptiu«  due.  In  such  case,  the 
recapture  debt  of  the  borrower  will  be 
covered  by  the  Loan  Note  Guarantee  or 
Contract  of  Guarantee;  or 

(C)  Service  the  accoimt  in  accordance 
with  §1980.149. 

(ii)  If  recapture  is  triggered,  and  the 
bwrower  is  able,  but  unwilling  to  pay 
the  recaptiu^.  in  a  lump  simi,  the  lender 
will  service  the  accoimt  in  accordance 
with  §1980.149. 

(4)  Paying  the  Agency.  Any  shared 
appreciation  recaptured  by  the  lender 
will  be  shared  on  a  pro-rata  basis 
between  the  lender  and  the  Agency. 

$1980.148    Bankruptcy. 

(a)  Lender  responsibilities.  The  lender 
must  protect  the  guaranteed  loan  debt 
and  all  collateral  securing  the  loan  in 
bankruptcy  proceedings.  The  lender's 
responsibilities  include,  but  are  not 
limited  to: 

(1)  Filing  a  proof  of  claim  where 
required  and  all  the  necessary  papers 
and  pleadings; 

.    (2)  Attending,  and  where  necessary, 
participating  in  meetings  of  the 
creditors  and  court  proceedings; 

(3)  Protecting  the  collateral  and 
resisting  any  adverse  changes  that  may 
be  made  to  the  collateral  securing  the 
guaranteed  loan; 

(4)  Seeking  a  dismissal  of  the 
bankruptcy  proceeding  when  the 
operation  as  proposed  by  the  borrower 
to  the  bankruptcy  court  is  not  feasible; 

(5)  When  permitted  by  the 
Bankruptcy  Code,  requesting  a 
modification  of  any  plan  or 
reorganization  if  it  appears  additional 
recoveries  are  likely. 

(6)  Monitor  confirmed  plans  imder 
Chapters  11, 12  and  13  of  the 
bankruptcy  code  to  determine  borrower 
compliance.  If  the  borrower  fails  to 
comply,  the  lender  will  seek  a  dismissal 
of  the  plan  by  the  court;  and 

(7)  Keeping  the  Agency  regularly 
informed  in  writing  on  ail  aspects  of  the 
proceedings. 

(1)  The  lender  will  submit  a  Default 
Status  Report  when  the  borrower 
defaults  and  every  60  days  until  the 
default  is  resolved  or  a  final  loss  claim 
is  paid. 

(ii)  The  Defoult  Status  Report  will  be 
used  to  inform  the  Agency  of  the 
bankruptcy  filing,  the  plan  confirmation 
date,  the  plan's  effective  date,  when  the 
reorganizatimi  plan  is  complete,  and 
when  the  borrower  is  not  in  compliance 
with  the  reorganization  plan. 

(b)  Bankruptcy  expenses. 

(1)  Reorganization  bankruptcy. 


(i)  Lender's  in-house  expenses  are  not 
covered  by  the  guarantee  in  a 
reorganization  bankruptcy. 

(ii)  Other  expenses,  such  as  legal  fees 
and  appraisals,  incurred  by  the  lender 
as  a  direct  result  of  the  borrower's 
chapter  11, 12,  or  13  reorganization  are 
covered  under  the  guarantee. 

(2)  Liquidation  bankruptcy. 

(i)  Reasonable  and  customary 
liquidation  expenses  may  be  deducted 
from  the  proceeds  of  the  collateral  in 
liquidation  bankruptcy  cases. 

(ii)  In-house  expenses  are  not 
considered  customary  liquidation 
expenses,  may  not  be  deducted  from 
collateral  proceeds,  and  are  not  covered 
by  the  guarantee. 

(c)  Estimated  loss  claims  in 
reorganization  bankruptcies. 

(1 )  At  confirmation.  The  lender  may 
submit  an  estimated  loss  claim  upon 
confirmation  of  the  plan  in  accordance 
with  the  following: 

(i)  The  estimated  loss  payment  will 
cover  the  guaranteed  percentage  of  the 
principal  and  accrued  interest  written 
off.  plus  any  allowable  costs  incurred  as 
of  the  effective  date  of  the  plan. 

(ii)  The  lender  will  submit  supporting 
documentation  for  the  loss  claim. 

(iii)  The  estimated  loss  payment  may 
be  revised  as  consistent  with  a  court- 
approved  plan. 

(iv)  Protective  advances.  Protective 
advances  made  and  approved  in 
accordance  with  §  1980.149  may  be 
included  in  an  estimated  loss  claim 
associated  with  a  reorganization 
bankruptcy,  if: 

(A)  Tney  were  incurred  in  connection 
with  the  initiation  of  liquidation  action 
prior  to  the  bankruptcy  filing;  or 

(B)  The  advance  is  required  to  provide 
repairs,  insurance,  etc.  to  protect  the 
collateral  as  a  result  of  delays  in  the 
case,  or  failure  of  the  borrower  to 
maintain  the  security. 

(2)  Interest  only  losses.  The  lender 
may  submit  an  estimated  loss  claim  for 
interest  only  after  confirmation  of  the 
plan  in  accordance  with  the  following: 

(i)  The  loss  claims  may  cover  interest 
losses  sustained  as  a  result  of  a  court- 
ordered,  permanent  interest  rate 
reduction. 

(ii)  The  loss  claims  will  be  processed 
annually  on  the  anniversary  date  of  the 
effective  date  of  the  bankruptcy  plan. 

(iii)  If  the  borrower  performs  under 
the  terms  of  the  plan,  annual  interest 
reduction  loss  claims  will  be  submitted 
on  or  near  the  same  date,  beyond  the 
period  of  the  reorganization  plan. 

(3)  Actual  loss. 

(i)  Once  the  reorganization  plan  is 
complete,  the  lender  will  provide  the 
Agency  with  documentation  of  the 
actual  loss  sustained. 
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(ii)  If  the  actual  loss  sustained  is 
greater  than  the  prior  estimated  loss 
payment,  the  lender  may  submit  a 
revised  estimated  loss  claim  to  obtain 
payment  of  the  additional  amount  owed 
by  the  Agency  under  the  guarantee. 

(iii)  If  the  actual  loss  is  less  than  the 
prior  estimated  loss,  the  lender  will 
reimburse  the  Agency  for  the 
overpayment  plus  interest  at  the  note 
rate  from  the  date  of  the  payment  of  the 
estimated  loss. 

(4)  Payment  to  holder.  In 
reorganization  bankruptcy  if  a  holder 
makes  demand  upon  the  Agency,  the 
Agency  will  pay  the  holder  interest  to 
the  plan's  efliactive  date.  Accruing 
interest  thereafter,  will  be  based  upon 
the  provisions  of  the  reorganization 
plan. 

(d)  Liquidation  bankruptcy. 

(1)  Upon  receipt  of  notification  that  a 
borrower  has  filed  for  protection  under 
Chapter  7  of  the  bankruptcy  code,  or  a 
liquidation  plan  under  Chapter  11,  the 
lender  shall  proceed  according  to  the 
liquidation  procedures  of  this  subpart. 

(2)  If  the  property  is  abandoned  oy  the 
trustee,  the  lender  will  conduct  the 
liquidation  according  to  §  1980.149. 

(3)  Proceeds  received  firom  partial  sale 
of  collateral  during  bankruptcy  may  be 
used  by  the  lender  to  pay  reasonable 
costs,  such  as  freight,  labor  and  sales 
commissions,  associated  with  the  partial 
sale.  Reatonable  use  of  proceeds  for  this 
piupose  must  be  documented  with  the 
final  loss  claim  in  accordance  with 

S  1980.149  (a)(vi). 


«1«Ml14« 

(a)  Mediation.  When  it  has  been 
determined  that  a  default  cannot  be 
cured  throughany  of  the  servicing 
options  available  or  if  the  lender  does 
not  wish  to  utilize  any  of  the  authorities 
provided  in  this  subpart,  the  lender 
must: 

(1)  Participate  in  mediation  according 
to  the  rules  and  regulations  of  any  State 
which  has  a  mandatory  farmer-creditor 
mediation  program. 

(2)  Consider  private  mediatitm 
services  in  those  states  which  do  not 
have  a  mandatory  farmer-creditor 
mediation  program. 

(3)  The  lender  must  not  agree  to  any 
proposals  to  rewrite  the  terms  of  a 
guaranteed  loan  which  do  not  comply 
with  this  subpart. 

(4)  Any  agreements  reached  as  a  result 
of  mediation  involving  defaults  and  or 
loan  restructuring  must  have  written 
concurrence  from  the  agency  before  they 
are  implemented. 

(b)  Liquidation  plan.  If  a  default 
cannot  be  cured  after  considering 
servicing  options  and  mediation,  the 
lender  will  proceed  with  liquidation  of 


the  collateral  in  accordance  with  the 
following: 

(1)  Witnin  30  days  of  the  decision  to 
liquidate,  all  lenders  will  submit  a 
written  plan  to  the  Agency  which 
includes: 

(i)  Documentation  of  the  lender's 
ownership  of  the  guaranteed  loan 
promissory  note  and  related  security 
instruments; 

(ii)  A  ciirrent  balance  sheet  from  all 
liable  parties,  or  in  liquidation 
bankruptcies,  a  copy  of  the  bankruptcy 
schedules  or  discharge  notice;  and 

(iii)  A  proposed  method  of 
maximizing  the  collection  of  debt  which 
includes  specific  plans  to  collect  any 
remaining  loan  balances  on  the 
guaranteed  loan  after  loan  collateral  has 
been  liquidated,  including  possibilities   ' 
for  judgment. 

(A)  If  the  borrower  has  converted  loan 
security,  the  lender  will  determine 
whether  litigation  is  cost  eff'ective.  The 
lender  must  address,  in  the  liquidation 
plan,  whether  civil  or  criminalaction 
will  be  pursued.  If  the  lender  does  not 
pursue  the  recovery,  the  reason  must  be 
documented  when  an  estimated  loss 
claim  is  submitted. 

(B)  Any  proposal  to  release  the 
borrower  from  liability  will  be 
addressed  in  the  liquidation  plan. 

(iv)  An  independent  appraisal  report 
on  all  collateral  securing  the  loan 

which  reflects  the  current  market 
value  and  potential  liquidation  value. 
The  appraisal  will  meet  the 
requirements  of  §  1980.127.  If  the 
bankruptcy  trustee  is  handling  the 
liquidation,  the  lender  should  submit 
the  trustee's  determination  of  value. 

(v)  An  estimate  of  time  necessary  to 
complete  the  liquidation. 

(vi)  If  the  liquidation  period  is 
expected  to  exceed  90  days  and  the 
lender  owns  any  of  the  guaranteed 
portion  of  the  loan,  the  lender  will 
submit  an  estimated  loss  claim. 

(vii)  An  estimate  of  reasonable 
liquidation  expenses. 

(viii)  An  estimate  of  any  protective 
advances. 

(c)  Agency  approval  of  plan. 

(1)  A  lendfer's  liquidation  plan,  and 
any  revisions  of  the  plan,  must  be 
approved  by  the  Agency. 

(2)  If  the  Agency  fails  to  approve  the 
liquidation  plan  or  request  that  the 
lender  make  revisions  to  the  plan  within 
30  days,  the  lender  may  assume  the  plan 
is  approved,  make  protective  advances 
and  begin  liquidation  actions  at  their 
discretion  after  waiting  the  60  days  from 
determining  the  eligibility  of  borrower 
for  interest  assistance. 

(3)  At  its  option,  the  Agency  may 
liquidate  the  guaranteed  loan  as  follows: 

(i)  The  lender  will  transfer  to  the 
Agency  all  rights  and  interests  necessary 


to  allow  the  Agency  to  liquidate  the 
loan  upon  Agency  request.  The  Agency 
will  not  pay  the  lender  for  any  loss  until 
after  the  collateral  is  liquidated  and  the 
final  loss  is  determined. 

(ii)  If  the  Agency  conducts  the 
liquidation,  interest  accrual  will  cease 
on  the  date  the  Agency  notifies  the 
lender  in  writing  that  it  assumes 
responsibility  for  the  liquidation. 

(iii)  The  Agency  will  keep  the  lender 
informed  of  its  progress  in  liquidating 
the  accoimt. 

(d)  Estimated  loss  claims.  An 
estimated  loss  claim  will  be  submitted 
by  the  lender  with  the  liquidation  plan, 
llie  estimated  loss  will  be  based  on  the 
following: 

(1)  The  Agency  will  pay  the  lender 
the  guaranteed  percentage  of  the  total 
outstanding  debt,  less  the  fair  market 
value  of  the  remaining  security,  any 
unaccounted  for  security,  and  estimated 
liquidation  expenses.  The  market  value 
will  be  determined  by  an  appraisal 
meeting  the  requirements  of  §  1980.127. 

(2)  The  lender  will  apply  the 
estimated  loss  payment  to  the 
outstanding  principal  balance  owed  on 
the  guaranteed  debt  and  will  credit  the 
principal  balance  with  the  calculated 
lender's  loss  on  the  unguaranteed 
percentage  of  the  loan.  The  lender  must 
then  discontinue  interest  accrual  on  the 
defaulted  loan  at  the  time  the  estimated 
loss  claim  is  paid  by  the  Agency. 

(e)  Protective  advances. 

(1)  Written  authorization  from  the 
Agency  is  required  for  all  protective 
advances  in  excess  of  $3,000  for  CLP 
lenders,  $500  for  stand2ird  eligible 
lenders.  The  dollar  amount  of  protective 
advances  for  PLP  lenders  will  be 
specified  when  PLP  status  is  awarded 
and  attached  to  the  Lender's  Agreement. 

(2)  The  lender  may  claim  recovery  for 
the  guaranteed  portion  of  any  loss  of 
monies  advanced  as  protective  advances 
allowable  under  this  subpart.  Tliis 
includes  any  accrued  interest  resulting 
fit>m  the  protective  advances. 

(3)  Payment  for  protective  advances  is 
made  by  the  Agency  when  the  final  loss 
claim  is  approved,  except  in  bankruptcy 
actions. 

(4)  Protective  advances  are  used  only 
when  the  borrower  is  in  liquidation, 
liquidation  is  imminent,  or  when  the 
lender  has  taken  title  to  real  property  in 
a  liquidation  action. 

(5)  Attorney  fees  are  not  a  protective 
advance. 

(6)  Protective  advances  may  only  be 
made  when  the  lender  can  demonstrate 
the  advance  is  in  the  best  interest  of  the 
lender  and  the  Government. 

(7)  Protective  advances  must 
constitute  a  debt  of  the  borrower  to  the 
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lender  and  be  secured  by  the  security 
instrument. 

(8)  Protective  advances  must  not  be 
made  in  lieu  of  additional  loans. 

(f)  Unapproved  loans  or  advances. 
The  amount  of  any  payments  made  by 
the  borrower  on  imapproved  loans  or 
advances  outside  of  the  guarantee  will 
be  deducted  from  any  loss  claim 
submitted  by  the  lender  on  the 
guaranteed  loan,  if  that  loan  or  advance 
was  paid  prior  to  the  guaranteed  loan. 

(g)  Acceleration. 

(1)  If  the  borrower  is  not  in 
bankruptcy,  the  lender  shall  send  the 
borrower  notice  that  the  loan  is  in 
default  and  the  entire  debt  has  been 
determined  due  and  payable 
immediately  after  other  servicing 
options  have  been  exhausted. 

(2)  The  loan  cannot  be  accelerated 
until  after  the  borrower  has  been 
considered  for  Interest  Assistance. 

(3)  The  lender  will  submit  a  copy  of 
the  acceleration  notice  or  other 
document  to  the  Agency. 

(h)  Foreclosure. 

(1)  The  lender  is  responsible  for 
determining  who  the  necessary  parties 
are  to  any  foreclosure  action  or  who 
should  be  named  on  a  deed  of 
conveyance  taken  in  lieu  of  foreclosure. 

(2)  When  the  property  is  liquidated, 
the  lender  will  apply  the  net  proceeds 
to  the  guaranteed  loan  debt. 

(3)  When  it  is  necessary  to  enter  a  bid 
at  a  foreclosure  sale,  the  lender  may  bid 
that  amount  that  they  determine  is 
reasonable  to  protect  their  and  the 
Government's  interest.  At  a  minimum, 
the  lender  will  bid  the  lesser  of  the  net 
recovery  value  or  the  unpaid  guaranteed 
loan  balance. 

(i)  Final  loss  claims. 

(1)  Lenders  may  submit  a  final  loss 
claim  when  the  security  has  been 
liquidated  and  all  proceeds  have  been 
received  and  applied  to  the  accoimt. 

(2)  If  a  lender  acquires  title  to 
property  either  through  volimtary 
conveyance  or  foreclosure  proceeding, 
the  lender  may  choose  to  submit  a  final 
loss  claim,  if  applicable,  at  the  point 
title  is  obtained  or  at  the  time  the  lender 
disposes  of  the  property.  Maintenance 
expenses  incurred  for  the  property 
while  it  is  owned  by  the  lender  will  be 
through  use  of  protective  advances. 

(3)  The  lender  will  make  its  records 
available  to  the  Agency  for  its 
investigation  into  the  propriety  of  any 
loss  payment. 

(4)  All  lenders  will  submit  the 
following  dociunents  with  a  fmal  loss 
claim: 

(i)  An  accounting  of  the  use  of  loan 
funds. 

(ii)  An  accounting  of  the  disposition 
of  loan  security  and  its  sales  proceeds. 


(iii)  A  copy  of  the  loan  ledger 
indicating  loan  advances,  interest  rate 
changes,  protective  advances,  and 
application  of  payments,  rental 
proceeds,  and  security  proceeds, 
including  a  running  outstanding  balance 
total. 

(iv)  Docimientation,  as  requested  by 
the  Agency,  concerning  the  lender's 
compliance  with  the  requirements  of 
this  subpMt. 

(5)  The  Agency  will  notify  the  lender 
of  any  discrepancies  in  the  final  loss 
claim  or,  approve  or  reject  the  claim 
within  40  days. 

(6)  The  Agency  will  reduce  a  final 
loss  claim  based  on  their  calculation  of 
the  dollar  amount  of  loss  caused  by  the 
lender's  negligent  servicing  of  the 
account. 

(7)  The  final  loss  will  be  the 
remaining  outstanding  balance  after 
application  of  the  estimated  loss 
payment  and  the  application  of 
proceeds  from  the  liquidation  of  the 
security.  The  final  loss  will  include  any 
interest  accrual  on  the  principal  that 
remained  after  application  of  the 
estimated  loss. 

(8)  If  the  final  loss  is  less  than  the 
estimated  loss,  the  lender  will 
reimburse  the  Agency  for  the 
overpayment  plus  interest  at  the  note 
rate  from  the  date  of  the  estimated  loss 
payment. 

(j)  Future  Recovery.  The  lender  will 
remit  any  recoveries  made  on  the 
account  after  the  Agency's  payment  of  a 
final  loss  claim  to  the  Agency  in 
proportion  to  the  percentage  of 
guarantee  in  accordance  with  the 
Lender's  Agreement  until  the  account  is 
paid  in  full  or  otherwise  satisfied. 

(k)  Overpayments.  The  lender  will 
repay  any  final  loss  overpayment 
determined  by  the  Agency  upon  request. 

(1)  Electronic  funds  transfer.  The 
lender  will  designate  one  or  more 
financial  institutions  or  other 
authorized  agents  to  which  any  Agency 
payments  will  be  made.  The  lender  will 
provide  the  Agency  information  as 
necessary  for  die  lender  to  receive 
electronic  funds  transfer  payments 
through  each  institution  or  agency 
designated. 

37.  Section  1980.151  is  added  to  read 
as  follows: 

§1980.151    Borrower  training 

(a)  Requirements.  (1)  Borrowers  with 
farm  loans  guaranteed  by  the  Agency 
must  obtain  training  in  production  and 
financial  management  concepts  unless 
waived  by  the  Agency  in  accordance 
with  this  section.  Failure  to  complete 
the  training  as  agreed  will  cause  the 
borrower  to  be  ineligible  for  future 
Agency  benefits  including  future  direct 


and  guaranteed  loans,  primary  loan 
servicing  of  direct  loans.  Interest 
Assistance  renewals,  and  restructuring 
of  guaranteed  loans. 

12)  A  decision  that  the  loan  applicant 
needs  such  training  will  not  be  used  as 
a  basis  for  rejecting  the  request  for 
assistance. 

(3)  In  the  case  of  an  entity  loan 
applicant,  any  entity  member  holding  a 
majority  interest  in  the  operation  or  who 
is  operating  the  farm  must  agree  to 
complete  the  training  on  behalf  of  the 
entity  or  qualify  for  a  waiver.  However, 
if  one  entity  member  is  solely 
responsible  for  financial  or  production 
management,  then  only  that  entity 
member  will  be  required  to  complete 
the  training  in  that  area  for  the  entity  or 
qualify  for  a  partial  waiver.  If  the 
financial  and  production  functions  of 
the  farming  operation  are  shared,  the 
knowledge  and  skills  of  the  individual 
with  the  responsibility  of  production  or 
financial  management,  or  both,  of  the 
operation  will  be  considered  in  the 
aggregate  for  granting  a  waiver  or 
requiring  that  training  be  completed. 

(4)  When  production  training  is 
required,  a  borrower  must  complete 
course  work  covering  production 
management  in  crop  or  livestock 
enterprises  which  constitute  twenty 
percent  of  the  cash  farm  income  for  the 
coming  production  cycle,  as  determined 
by  the  Agency,  and  set  out  in  the 
training  agreement. 

(5)  Borrowers  who  are  adding  a  new 
enterprise  must  agree  to  complete  any 
required  production  training  in  that 
enterprise  unless  a  waiver  is  granted. 

(6)  All  required  training  must  be 
completed  within  two  years  after  the 
borrower  signs  the  training  agreement. 
The  lender  may  recommend  to  the 
Agency  a  1-year  extension  to  this 
deadline  where  the  borrower  is  unable 
to  complete  the  training  due  to 
circiunstances  beyond  the  borrower's 
control. 

(b)  Waiver.  (1)  Lenders  may  request  a 
waiver  from  the  production  or  financial 
management,  or  both,  training 
requirements  on  behalf  of  the  loan 
applicant. 

(2)  CLP  and  PLP  lenders  may  certify 
that  loan  applicants  meet  the  criteria  for 
waiver  without  submitting  supporting 
documentation.  Standard  eligible  lender 
requests  must  include  evidence  that  the 
loan  applicant  meets  one  of  the 
following  conditions: 

(ij  The  loan  applicant  has  successfully 
completed  an  equivalent  training 
program. 

(ii)  The  loan  applicant  has 
demonstrated  adequate  knowledge  and 
abiUty  in  the  subject  areas  covered 
under  this  training  program.  For  waiver 
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under  this  paragraph,  standard  eligible 
lenders  must  submit  a  brief  narrative 
describing  the  loan  applicant's  past 
production  or  financial  management 
performance  specifically  related  to 
satisfaction  of  the  course  objectives, 
(iii)  Lenders  do  not  need  to  submit 
supporting  evidence  for  a  waiver  if  the 
loan  applicant  has  previously  received  a 
waiver  or  satisfied  the  borrower  training 
requirements  needed. 

(c)  Fees.  Training  fees  must  be 
included  in  the  plan  of  operation  as  a 
farm  operating  expense.  Payment  of 
training  fees  is  an  authorized  use  of 
operating  loan  funds. 

(d)  Choosing  vendor.  The  loan 
applicant  is  responsible  for  selecting 
and  contacting  the  vendors  necessary  to 
complete  the  training  required  under 
this  section. 

(e)  Vendor  reporting.  (1)  The  vendor 
will  provide  the  lender  and  the  Agency 
with  periodic  progress  reports,  as 
determined  by  the  Agency.  These 
reports  are  not  intended  to  reflect  a 
grade  or  score,  but  to  indicate  whether 
the  borrower  is  attending  sessions  and 
honestly  endeavoring  to  complete  the 
training  program. 

(2)  Upon  completion  of  the  training, 
the  vendor  will  provide  the  lender  and 
the  Agency  with  an  evaluation  which 
specifically  addresses  the  borrower's 
improvement  toward  meeting  the 
training  goals.  The  instructor  will  also 
assign  the  borrower  a  recommended 
score  according  to  the  following  criteria: 

Scon 

1 — ^The  borrower  attended  classroom  sessions 
as  agreed,  satisfactorily  completed  all 
assignments,  and  demonstrated  an 
undentanding  of  the  course  material. 

2 ^The  borrower  attended  classroom 

sessions  as  agreed  and  attempted  to 
complete  all  assignments;  however,  the 
bocTower  does  not  demonstrate  an 
understanding  of  the  course  material. 

3 ^Tbe  borrower  did  not  attend  classroom 

sessions  as  agreed  or  did  not  attempt  to 
complete  assignments.  In  general,  the 
borrower  did  not  make  a  ^od  tuth  effort 
to  complete  the  training. 

(i)  Borrowers  receiving  a  score  of  1 
will  have  met  the  requirements  of  the 
■greemenL 

(ii)  BoRoweis  receiving  a  score  of  2 
will  have  met  the  requirements  of  the 
agreement.  However,  since  these 
borrowms  do  not  adeqiutely  understand 
the  course  material,  the  lender  will 
develop  a  plan  outlining  the  additional 
supervision  the  borrower  will  require  to 
accomplish  the  obiectives  of  the 
guaranteed  loan  program. 

(iii)  Borrowers  receiving  a  score  of  3 
will  not  have  met  the  requirements  of 
the  agreement  for  training. 


38.  Section  1980.160  is  added  to  read 
as  follows. 

§1960.160    Sale,  assignment  and 
participation. 

(a)  The  following  general 
requirements  apply  to  selling,  assigning 
or  participating  guaranteed  loans. 

(1)  The  lender  may  sell,  assign  or 
participate  all  or  part  of  the  guaranteed 
portion  of  the  loan  to  one  or  more 
holders  at  or  after  loan  closing  only  if, 
the  loan  is  not  in  default.  However,  a 
line  of  credit  can  be  participated,  but 
not  sold  or  assigned. 

(2)  The  lender  will  provide  the 
Agency  with  copies  of  all  appropriate 
forms  used  in  the  sale  or  assignment. 

(3)  The  guaranteed  portion  of  the  loan 
may  not  be  sold  or  assigned  by  the 
lender  until  the  loan  has  been  fully 
disbursed  to  the  borrower.  A  line  of 
credit  may  be  participated  prior  to  being 
fully  advanced. 

(4)  The  lender  is  not  permitted  to  sell, 
assign  or  participate  any  amoimt  of  the 
guaranteed  or  unguaranteed  portion  of 
loan  to  the  loan  applicant  or  borrower 
or  members  of  their  immediate  families, 
their  officers,  directors,  stockholders, 
other  owners,  or  any  parent,  subsidiary, 
or  affiliate. 

(5)  Upon  the  lender's  sale  or 
assignment  of  the  guaranteed  portion  of 
the  loan,  or  participation  of  the  line  of 
credit,  the  lender  will  remain  bound  to 
all  obligations  indicated  in  the  Loan 
Note  Guarantee,  Lender's  Agreement, 
the  Agency  program  regulations,  and  to 
future  program  regulations  not 
inconsistent  with  the  provisions  of  the 
Lenders  Agreement.  The  lender  retains 
all  rights  imder  the  security  instruments 
for  the  protection  of  the  lender  and  the 
United  States. 

(b)  Effiact  of  sale  or  assignment  on 
holder. 

(1)  Upon  the  lender's  sale  or 
assignment  of  the  guaranteed  portion  of 
the  loan,  the  holder  will  assume  all 
rights  of  the  Loan  Note  Guarantee 
pertaining  to  the  portion  of  the  loan 
purchased. 

(2)  The  lender  will  send  the  holder 
the  borrower's  executed  note  attached  to 
the  Loan  Note  Guarantee. 

(3)  The  holder,  upon  written  notice  to 
the  lender  and  the  Agency,  may  assign 
the  unpaid  guaranteed  portion  of  the 
loan.  'The  holder  must  sell  the 
guaranteed  portion  back  to  the  original 
lender  if  necessary  for  liquidation  of  the 
account. 

(4)  The  Loan  Note  Guarantee  or 
Assignment  Guarantee  Agreement  in  the 
holder's  possession  does  not  cover: 


(i)  Interest  accruing  90  days  after  the 
holder  has  demanded  repurchase  by  the 
lender. 

(ii)  Interest  accruing  90  days  after  the 
lender  or  the  Agency  has  requested  the 
holder  to  surrender  evidence  of  debt 
repurchase,  if  the  holder  has  not 
previously  demanded  repurchase. 

(c)  Participations. 

(1)  In  a  participation,  the  lender  selb 
an  interest  in  a  loan  but  retains  the  note, 
the  collateral  securing  the  note,  and  all 
responsibility  for  loan  servicing  and 
liquidation. 

(2)  The  lender  must  retain  at  least  10 
percent  of  the  total  guaranteed  loan 
amount  from  the  unguaranteed  portion 
of  the  loan  in  its  portfolio,  except  when 
the  loan  guarantee  exceeds  90  percent, 
the  lender  must  retain  the  total 
unguaranteed  portion. 

(3)  Participation  with  a  lender  by  any 
entity  does  not  make  that  entity  a  holder 
or  a  lender  as  defined  in  this  subpart. 

(d)  Premiums,  fees,  and  penalties. 
Negotiations  concerning  premiums, 
fees,  and  additional  payments  for  loans, 
etc.  are  to  take  place  between  the  holder 
and  the  lender. 

The  Agency  will  participate  in  such 
negotiations  only  as  a  provider  of 
information. 

§1960.174  through  1960.175    [Removed 
and  reserved] 

39.  Sections  1980.174  through 
1980.175  are  removed  and  reserved. 

§  1960.160    [Removed  and  reserved] 

40.  Section  1980.180  is  removed  and 
reserved. 

§  1960.165    [Removed  and  reserved]. 

41.  SecticMi  1980.185  is  removed  and 
reserved. 

§1980.190  through  1960.191    [Removed 
and  reserved] 

42.  Sections  1980.190  through 
1980.191  are  removed  and  reserved. 

Exhibits  A,  C,  E,  F,  and  G  [Removed] 

43.  In  subpart  B,  Exhibits  A  and  C  are 
removed  and  reserved  and  Exhibits  E,  F, 
and  G  are  removed. 

Signed  in  Washington,  D.C.,  on  September 
21, 1998. 

August  Schumacher,  Jr., 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

Inga  Smulkstys, 

Acting  Under  Secretary  for  Rural 

Development. 

(FR  Doc.  98-25574  Piled  9-22-98;  1:19  pm] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31CFRPart208 

Pm  1510-nAA56 

Management  of  Federai  Agency 
Disbursements 

AQENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

action:  Final  rule. 

SUMMARY:  This  regulation  implements 
the  provisions  of  section  31001(x)  of  the 
Debt  Collection  Improvement  Act  of 
1996  (Act)  that  require  that,  subject  to 
the  authority  of  the  Secretary  of  the 
Treasury  (Secretary)  to  grant  waivers,  all 
Federal  payments  (other  than  payments 
under  the  Internal  Revenue  Code  of 
1986)  made  alter  January  1, 1999,  must 
be  made  by  electronic  funds  transfer 
(EFT).  This  regulation  establishes  the 
circumstances  under  which  waivers  are 
available;  sets  forth  requirements  for 
accounts  to  which  Federal  payments 
may  be  sent  by  EFT;  provides  that  any 
individual  who  receives  a  Federal 
benefit,  wage,  salary,  or  retirement 
payment  shall  be  eligible  to  open  a  low- 
cost  Treasury-designated  account  at  a 
financial  institution  that  offers  such 
accoimts;  and  sets  forth  the 
responsibilities  of  Federal  agencies  and 
recipients  imder  the  regulation. 

In  addition,  this  regulation  provides 
for  the  designation  of  financial 
institutions  as  Financial  Agents  for 
purposes  of  implementing  electronic 
benefits  transfer  (EBT)  programs.  EBT  is 
the  provision  of  Federal  benefit,  wage, 
salary,  and  retirement  payments 
electronically,  through  disbursement  by 
a  Financial  Agent.  EBT  includes 
payment  through  an  electronic  transfer 
accoimt  (ETA^*^)  as  well  as  payment 
through  a  Federal/State  program. 

DATES:  This  rule  is  effective  January  2, 
1999. 

ADDRESSES:  This  rule  is  available  on  the 
Financial  Management  Service's  EFT 
web  site  at  the  following  address: 
http://www.fms.treas.gov/eft/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Shevlin,  Financial  Program 
Specialist,  at  (202)  874-7032;  Donna 
Wilson,  Financial  Program  Specialist,  at 
(202)  874-6799;  Sally  Phillips,  Senior 
Financial  Program  Specialist,  at  (202) 
874-6749;  Natalie  H.  Diana  at  (202) 
874-6950;  Cynthia  L.  Johnson,  Director, 
Cash  Management  Policy  and  Planning 
Division,  at  (202)  874-6590;  or  Margaret 
Marquette.  Attorney-Advisor,  at  (202) 
874-6681. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Introduction 

Section  31001(x)  of  the  Act  amends 
31  U.S.C.  3332  to  require  that  agencies 
convert  from  paper-based  payment 
methods  to  EFT  under  regulations 
issued  by  the  Secretary,  llie  Act,  which 
exempts  only  payments  under  the 
Internal  Revenue  Code  of  1986,  provides 
that  the  conversion  from  checks  to  EFT 
be  made  in  two  phases.  During  the  first 
phase,  recipients  who  became  eligible  to 
receive  Federal  payments  on  or  after 
July  26, 1996,  are  required  to  receive 
such  payments  by  EFT  imless  they 
certify  in  writing  that  they  do  not  have 
an  account  with  a  financial  institution 
or  an  authorized  payment  agent. 
Treasuiry  issued  an  interim  rule  on  July 
26, 1996,  to  implement  these 
requirements.  61  FR  39254.  The  interim 
rule  will  remain  in  effect  through 
January  1, 1999. 

The  second  phase  begins  January  2, 
1999.  Beginning  on  that  date,  all  Federal 
payments,  except  payments  under  the 
Internal  Revenue  Code,  must  be  made 
by  EFT  unless  waived  by  the  Secretary, 
lliis  regulation  (Part  208),  which  was 
published  for  comment  on  September 
16, 1997  (62  FR  48714)(208  NPRM). 
implements  the  second  phase 
requirements. 

Part  208  provides  guidance  to 
agencies  and  recipients  regarding 
compliance  with  the  Act's  requirements. 
In  developing  this  rule,  Treasiuy 
followed  four  principles:  (1)  The 
transition  to  EFT  should  be 
accomplished  with  the  interests  of 
recipients  being  of  paramount 
importance;  (2)  Treasury's  policies 
should  maximize  private  sector 
competition  for  the  business  of  handling 
Federal  payments,  so  that  recipients  not 
only  have  a  broad  range  of  payment 
options,  but  also  receive  their  payments 
at  a  reasonable  cost,  with  substantial 
consiuner  protections,  and  with  the 
greatest  possible  convenience, 
efficiency,  and  security;  (3)  recipients, 
especially  those  having  special  needs, 
should  not  be  disadvantaged  by  the 
transition  to  EFT;  and  (4)  recipients 
without  accoimts  at  financial 
institutions  should  be  brought  into  the 
mainstream  of  the  financial  system  to 
the  extent  possible. 

Proposed  31  CFR  Part  207 

Part  208  also  incorporates  selected 
provisions  from  the  proposed  rule  31 
CFR  Part  207,  Electronic  Benefits 
Transfer;  Selection  and  Designation  of 
Financial  Institutions  as  Financial 
Agents  (207  NPRM)  published  for 
comment  on  May  9, 1997.  62  FR  25572. 


As  described  below,  the  EBT  system  is 
,  a  system  for  making  certain  types  of 
Federal  payments  available 
electronically  (by  EFT)  to  recipients.  In 
EBT,  the  payments  are  disbursed  to  the 
recipient  by  a  financial  institution 
acting  as  Treasiuy's  Financial  Agent. 
Legislation  enacted  in  1996  authorized 
the  Secretary  of  the  Treasury  to 
designate  financial  institutions  as 
Financial  Agents  to  provide  EBT 
services.  Section  664,  Onmibus 
Consolidated  Appropriations  Act,  1997, 
Pub.  L.  104-208. 

At  the  time  the  207  NPRM  was 
published.  Treasury  contemplated 
fulfilling  the  mandate  in  the  Act  that  it 
assure  that  individuals  required  to  have 
an  account  in  order  to  receive  electronic 
payments  have  access  to  an  accoimt  at 
a  reasonable  cost  and  with  the  same 
consumer  protections  as  other  accoimt 
holders  at  the  same  financial  institution, 
by  establishing  one  or  more  EBT 
systems  through  a  competitive  selection 
process,  and  thus  provide  for  the 
electronic  delivery  of  payments  to  those 
individuals  who  did  not  have  an 
account  with  a  financial  institution.  The 
207  NPRM  proposed  to  establish  a  legal 
framework  for  obtaining  the  services  of 
financial  institutions  as  Financial 
Agents  to  perform  the  disbursement  of 
public  funds  that  is  central  to  the 
Federal  EBT  program. 

As  indicated  below  in  the  discussion 
on  §  208.5,  Treasury  has  determined 
that  the  statutory  mandate  to  assure 
recipients  access  to  accounts  is  better 
implemented  by  designing  an  ETA^m 
that  may  be  offered  by  any  Federally- 
insured  financial  institution  that  enters 
into  an  ETA^^  Financial  Agency 
Agreement  with  Treasury.  It  has  also 
determined  that  the  ETA^m  should  be 
made  available  to  any  individual  who 
receives  a  Federal  benefit,  wage,  salary, 
or  retirement  payment.  Under  Part  208, 
an  ETA^m  falls  within  the  definition  of 
"EBT." 

Also  within  the  definition  of  EBT  are 
Federal/State  programs  under  which  a 
recipient  who  receives  benefit  payments 
from  both  the  Federal  government  and 
a  State  government  can  receive  his  or 
her  payments  through  the  same  system. 
This  is  consistent  with  the  National 
Performance  Review  implementation 
plan  for  nationwide  EB'T  encouraging 
Federal  agencies,  in  partnership  with 
State  and  local  governments,  to  develop 
a  nationMdde  integrated  EBT  system 
utilizing  the  existing  commercial 
infrastructure  to  provide  combined 
access  to  Federal  payments  and  State- 
administered  benefits  for  a  recipient  on 
a  single  card.  As  discussed  below  in  the 
analysis  of  §  208.5,  Treasury  intends, 
where  requested  by  States  to  do  so,  to 
work  with  States  in  implementing  joint 


Federal  Register /Vol.  63,  No.  186 /Friday,  September  25.  1998 /Rules  and  Regulations         51491 


Federal/State  EBT  programs. 
Individuals  who  are  in  States  with  a 
Federal/State  program  and  who  receive 
both  Federal  and  State  benefit  payments 
will  have  the  option  of  participating  in 
the  program. 

Based  on  the  shift  in  focus  from  a 
competitive  selection  process  for 
obtaining  EBT  services  to  the 
development  of  an  ETA'^  to  be  offered 
at  the  option  of  Federally-insvired 
financial  institutions,  as  well  as  on 
comments  to  the  207  NFRM  indicating 
some  confusion  over  the  relationship  of 
the  207  NFRM  to  Part  208  and  other 
related  documents,  Treasiiry  believes 
that  a  separate  Part  207  rulemaking  is  no 
longer  necessary  or  desirable.  Instead, 
those  portions  of  the  207  NPRM  that 
relate  to  the  statutory  authority  of  the 
Secretary  to  designate  financial 
institutions  to  provide  EBT  services, 
including  the  offering  of  ETAs^^,  as 
Treasury's  Financial  Agents,  have  been 
modified  and  incorp<»tited  in  Part  208. 
Those  portions  of  the  207  NPRM  that 
outline  the  duties  of  financial 
institutions  designated  as  Financial 
Agents,  some  of  which  may  vary 
depending  on  a  specific  EBT  program, 
will  be  included  in  the  Financial 
Agency  Agreement  for  that  particular 
program,  e.g. ,  the  ETA^m  Financial 
Agency  Agreement  or  the  Financial 
Agency  Agreement  governing  the 
disbiusement  of  Federal  benefits  in  a 
Federal/State  EBT  program.  Selected 
duties,  e.g.,  the  duty  related  to 
complying  with  Regulation  E,  12  CFR 
Part  205,  will  also  be  reflected  in  the 
notice  of  ETA^m  attributes  to  be 
published  at  a  later  date  in  the  Federal 
Register. 

B.  Participation  in  Rulemaking  Process 

As  part  of  the  rulemaking  process  for 
Part  208,  Treasury  has  provided 
multiple  forums  for  public  comment 
and  discussion.  Since  the  publication  of 
the  208  NPRM,  Treasury  has  actively 
solicited  the  views  of  interested  parties, 
including  consiuner  and  community- 
based  organizations,  most  of  which  are 
advocates  for  Federal  recipients  likely  to 
be  most  affected  by  the  rule.  For 
example,  fqpus  groups  were  held 
nationwide  to  imderstand  better  the 
needs  of  Federal  payment  recipients  and 
to  test  public  education  messages  and 
materials  developed  to  explain  EFT  to 
recipients.  Also,  the  public  was  invited 
to  attend  four  Treasiuy-sponsored 
public  hearings  in  the  cities  of 
Baltimore,  Dallas,  Los  Angeles,  and  New 
York.  Over  50  interested  parties  testified 
as  to  their  views  and  concerns  regarding 
EFT.  In  addition,  representatives  from 
consumer  and  community-based 
organizations  and  from  financial 


institutions,  financial  institution  trade 
associations,  and  ATM  networks  were 
invited  to  participate  in  two  public 
meetings  to  discuss  the  account  to  be 
made  available  pursuant  to  §  208.5. 

Finally,  through  an  EFT  Interagency 
Policy  Workgroup,  Treasiuy  has  worked 
with  Federal  agencies  to  solicit  input  on 
EFT  conversion  as  well  as  to  understand 
better  agency  implementation  concerns. 
Agency  feedback  has  been  essential  to 
formulating  a  final  rule  that  meets  both 
Federal  agency  and  recipient  needs. 

n.  Comments 

A.  208  NPRM 

Treasury  received  212  comment 
letters  in  response  to  the  208  NPRM  that 
was  published  on  September  16. 1997. 
Copies  of  the  comments  are  available  on 
the  Financial  Management  Service's 
(Service's)  web  site  at  http:// 
www.fins.treas.gov/eft/.  Comments  were 
received  bom  consumer  and 
community-based  organizations, 
recipients,  financial  instituticms,  non- 
financial  institutions.  Federal  agencies, 
and  other  interested  ptarties.  In  addition, 
comments  were  received  in  the  form  of 
testimony  at  the  four  public  hearings  on 
EFT. 

In  general,  commenters  supported  the 
use  of  EFT  for  Federal  payments. 
Although  comments  were  received  on  a 
multitude  of  issues,  the  principal  issues 
addressed  in  the  comment  letters  were 
the  expansion  of  hardship  waivers;  the 
availability  and  features  of  the  ETA^^  to 
be  made  available  by  Treasury  pursuant 
to  §  208.5  of  the  208  NPRM;  and  the 
regulation  of  accounts  other  than  the 
ETA^M  to  which  Federal  payments  may 
be  sent. 

These  issues  are  discussed  below  in 
the  section-by-section  analysis. 

B.  207  NPRM 

Treasury  received  33  comment  letters 
on  the  207  NPRM  that  was  published  on 
May  9, 1997.  Copies  of  the  comments 
are  available  on  the  Service's  web  site 
at  http://www.&ns.treas.gov/eft/. 
Comments  were  received  fit>m 
consumer  organizations,  financial 
institutions,  financial  trade  associations, 
a  representative  of  non-bank  financial 
service  providers.  State  government 
organizations,  and  a  software 
development  company.  The  comment 
letters  generally  supported  the  use  of 
EBT  to  make  Federal  payments. 

Some  of  the  comments  on  the  207 
NPRM  related  to  issues  that  were  the 
subject  of  Part  208,  in  particular  §  208.5, 
Availability  of  the  ETAsm.  Those 
comments  have  been  addressed  below 
in  the  section-by-section  analysis  of  Part 
208. 


Other  comments  related  to  issues  that 
will  be  the  subject  of  a  notice  of 
proposed  ETA^m  features  to  be 
published  in  the  Federal  Register  and, 
therefore,  Mdll  be  addressed  in  that 
document.  Comments  related  to  the 
attributes  of  the  ETA^m  include 
conunents  on  provisions  in  proposed 
§  207.3  that  an  account  established  by  a 
Financial  Agent  may  be  closed  cmly  at 
the  direction  of  Treasury;  that  Financial 
Agents  must  comply  with  Regulation  E; 
and  that  recipients  must  be  provided 
debit  card  access  to  the  account. 

Still  other  comments,  related  to  the 
duties  and  compensation  of  Financial 
Agents,  will  be  reflected  in  the 
Financial  Agency  Agreement  between 
Treasxuy  and  any  financial  institution 
that  elects  to  provide  EBT  services,  e.g., 
ETAs'**,  as  Treasury's  Financial  Agent 
The  characteristics  and  requirements  of 
EBT  programs,  including  the  duties  of 
the  Financial  Agent  for  a  particular 
program,  may  vary  according  to  the 
program.  Therefore,  Treasury  believes 
that  these  duties  are  best  incorporated 
in  the  Financial  Agency  Agreement  for 
the  particular  program. 

m.  Sectioii-by-Secti<m  Analyiis  of  Part 
208 

A.  Section  208.1 — Scope  and 
Application 

Final  §  208.1,  which  is  unchanged 
fit>m  proposed  §  208.1,  states  that  this 
rule  applies  to  all  Federal  payments 
made  by  an  agency  and,  except  as 
waived  by  the  Seoetary,  requires  that 
such  payments  be  made  by  EFT.  This 
part  does  not  apply  to  payments  under 
the  Internal  Revenue  Code  of  1986. 

B.  Section  208.2^Definitions 

All  definitions  contained  in  the  208 
NPRM  are  substantively  unchanged  in 
the  final  Part  208  rule.  Definitions  for 
the  terms  "ETAsm,"  "Fedeial/State  EBT 
program,"  and  "Federally-insured 
financial  institution"  have  been  added 
to  the  rule.  In  addition,  definitions  fit>m 
the  207  NPRM  for  "Direct  Federal 
electronic  benefits  transfer  (EBT)"  and 
"disburse"  have  been  modified  and 
incorporated  into  Part  208  as  "electronic 
benefits  transfer  (EBT)"  and 
"disbursement."  The  definitions  of 
"eligible  financial  institution"  and 
"Financial  Agent"  have  been  combined 
as  "Financial  Agent."  Comments  were 
received  on  the  208  NPRM  definitions 
of  "authorized  payment  agent"  and 
"Federal  payment."  For  the  reasons 
discussed  below.  Treasury  has  left  these 
two  definitions  unchanged  in  the  final 
rule. 
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Disbursement 

The  Hnal  rule  includes  a  deHnition  for 
"disbursement."  This  definition  is 
similar  to  that  for  "disburse"  in  the  207 
NPRM.  The  term  "disbursement"  is 
used  in  the  definition  of  "electronic 
benefits  transfer  (EBT)"  as  meaning  the 
performance  of  a  series  of  functions  by 
a  Financial  institution  that  has  been 
designated  by  Treasury  as  a  Financial 
Agent.  The  functions  are:  the 
establishment  of  an  accoimt  that  meets 
the  requirements  of  the  Federal  Deposit 
Insurance  Corporation  or  the  National 
Credit  Union  Administration  Board  for 
deposit  or  share  insurance;  the 
maintenance  of  the  account;  the  receipt 
and  crediting  of  Federal  payments  to  the 
account;  and  the  provision  of  access  to 
the  account  on  terms  specified  by 
Treasury. 

The  broad  definition  of 
"disbursement"  in  Part  208  reflects 
Treasury's  determination  that  all  of  the 
functions  must  be  performed  in  order  to 
accomplish  Treasury's  goal  of  providing 
recipients  access  to  their  payments 
through  an  ETA^m  or  a  Federal/State 
EBT  program.  By  contrast,  the  term 
"disburse"  is  used  in  a  narrower  sense 
in  31  CFR  Part  206.  Treasiuy's 
regulation  dealing  with  the  management 
of  Federal  agency  receipts  and 
collections.  "Disburse"  is  defined  in  31 
CFR  206.2  as  the  initiation  of  an  EFT 
because,  in  tlie  context  of  agency  cash 
management  where  all  the  parties  have 
accoimts  at  financial  institutions,  the 
only  function  that  needs  to  be 
performed  in  order  to  deliver  public 
money  by  EFT  to  the  intended  recipient 
is  the  initiation  of  the  EFT. 

The  definition  of  "disburse"  in 
proposed  §  207.3(a)(1)  required  that  the 
Financial  Agent  establish  an  account  in 
the  name  of  each  unbanked  recipient. 
Part  208  deletes  the  requirement  that  the 
account  be  "in  the  name  of  the 
recipient  because  this  requirement,  and 
certain  exceptions,  are  already  set  forth 
in  §  208.6  of  the  final  rule. 

However,  the  reference  in  the 
definition  of  "disbursement"  to  the 
establishment  of  an  EBT  account  "for 
the  recipient"  is  intended  to  clarify  that 
the  account  is  established  on  behalf  of 
the  recipient  and  that  the  recipient  has 
an  ownership  interest  in  the  account. 
While  Treasiuy  controls  the  nature  of 
the  account  and  imposes  certain 
obligations  on  the  Financial  Agent,  the 
account  itself,  once  established,  is  the 
recipient's  account.  Accordingly,  when 
Treasury  sends  a  Federal  payment  to  the 
account,  the  funds  transferred  to  the 
account  cease  to  be  public  monies  and 
become  the  property  of  the  recipient.  In 
addition,  it  is  the  recipient's  account  for 


deposit  or  share  insurance  purposes. 
Also,  the  recipient  is  entitled  to  any 
available  protection  under  Regulation  E 
and  other  consumer  protection  laws 
with  respect  to  the  account.  Just  as  with 
any  other  account  to  which  Federal 
payments  are  sent.  Treasury's  liability  to 
the  recipient  is  extinguished  upon  final 
crediting  of  the  transfer  of  the  funds  to 
the  recipient's  account. 

The  final  rule  adds  the  phrase  "or 
other  electronic  means"  to  the 
definition  of  "disbursement"  to  clarify 
that  EBT  may  not  necessarily  be  effected 
through  the  Automated  Clearing  House 
(ACH)  system.  In  addition,  the  final 
definition  incorporates,  with  minor 
modifications,  the  requirement  in 
proposed  §  207.3,  Duties  of  the 
Financial  Agent,  that  the  account 
established  by  the  Financial  Agent  be 
eligible  for  Federal  deposit  insurance. 

Electronic  Benefits  Transfer  (EBT) 

The  final  rule  includes  a  defiiution  for 
"electronic  benefits  transfer  (EBT)"  to 
make  clear  that  certain  types  of  Federal 
payments  disbursed  by  a  Financial 
Agent  through  an  ETA""  or  a  Federal/ 
State  EBT  program  are  considered  to  be 
EBT  payments.  "EBT"  is  defined 
specifically  as  the  provision  of  Federal 
benefit,  wage,  salary,  and  retirement 
payments  electronically,  through 
disbursement  by  a  Financial  Agent.  This 
definition  has  been  modified  from  the 
definition  of  "direct  Federal  electronic 
benefits  transfer  (EBT)"  that  appeared  in 
the  207  NPRM.  For  reasons  discussed 
below  in  the  section-by-section  analysis 
of  §  208.5,  the  definition  of  "EBT"  is  no 
longer  limited  to  the  disbursement  of 
payments  to  recipients  who  do  not  have 
an  account  at  a  financial  institution. 

In  1996,  Congress  amended  the 
Federal  laws  that  govern  Treasury's 
designation  of  financial  institutions  as 
Financial  Agents.  The  amendments 
clarify  the  broad  authority  of  the 
Secretary  to  define  EBT  and  to  utilize 
any  process  deemed  appropriate  to 
select  Financial  Agents  to  provide  EBT 
services: 

Notwithstanding  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  the  Secretary  may  select  (Hnancial 
institutions!  as  financial  agents  in  accordance 
with  any  process  the  Secretary  deems 
appropriate  and  their  reasonable  duties  may 
include  the  provision  of  electronic  benefit 
transfer  services  (including  State- 
administered  benefits  with  the  consent  of  the 
States),  as  defined  by  the  Secretary. 

Section  664,  Omnibus  Consolidated 
Appropriations  Act,  1997,  Pub.  L.  104- 
208  amending  12  U.S.C.  90.  Conforming 
amendments  were  made  to  12  U.S.C. 
265,  266,  391, 1452(d),  1767, 1789a. 


2013,  2122  and  to  31  U.S.C.  3122  and 
3303. 

Part  208  defines  the  term  "EBT"  for 
purposes  of  Pub*  L.  104-208  as  the 
provision  of  certain  types  of  Federal 
payments  electronically,  through 
disbursement  by  a  financial  institution 
acting  as  a  Financial  Agent.  As 
indicated  above,  the  term  "EBT" 
includes  disbursement  through  ETAs^^ 
and  Federal/State  EBT  programs. 

EBT  is  distinguished  from  Direct 
Deposit,  the  program  used  by  agencies, 
at  \he  request  of  the  payment  recipient, 
to  send  funds  throu^  the  ACH  system 
to  an  accoimt  established  by  the 
recipient  at  a  financial  institution. 
Although  Direct  Deposit  and  EBT  are 
similar  in  that  both  involve  the 
movement  of  funds  by  EFT  to  an 
account  at  a  financial  institution,  there 
are  significant  distinctions  between 
them.  In  Direct  Deposit,  Treasury 
initiates  an  electronic  payment  to  a 
recipient's  account,  but  has  no 
responsibilities  with  respect  to  the 
account  or  the  nature  or  quality  of  the 
account  services  provided.  In  contrast, 
in  an  EBT  program,  the  attributes  of  the 
account  to  which  the  Federal  payments 
are  sent  are  determined  by  Treasury, 
and  the  financial  institution  provides 
recipients  access  to  their  payments  in 
the  manner  and  on  terms  specified  by 
Treasury.  The  financial  institution 
holding  the  EBT  account  acts  as 
Treasury's  Financial  Agent  in 
establishing  and  maintaining  the 
account  for  the  recipient,  and  thus  has 
a  legal  relationship  with  Treasury  with 
respect  to  the  accoimt. 

In  addition,  as  mentioned  above, 
although  both  Direct  Deposit  and  EBT 
involve  the  disbursement  of  public 
funds,  what  is  involved  in 
accomplishing  the  disbursement  differs. 
In  Direct  Deposit,  Treasury  disburses 
public  funds  by  originating  an  ACH 
credit  to  the  financial  institution 
designated  by  the  recipient  as  the 
financial  institution  that  holds  the 
recipient's  accoimt.  In  EBT, 
disbursement  is  a  multi-step  process 
that  includes,  in  addition  to  the 
origination  of  an  ACH  credit,  the 
establishment  of  an  account  for  the 
recipient  by  Treasury's  Financial  Agent 
and  the  provision  of  access  to  that 
account  by  the  Financial  Agent  in 
accordance  with  the  terms  specified  by 
Treasury. 

ETASM 

The  final  rule  includes  a  definition  for 
"ETASM.  The  208  NPRM  did  not  use  the 
term  "ETAsm  and,  therefore,  did  not 
define  the  term.  Since  the  final  rule  uses 
the  term  in  §  208.5  as  well  as  selected 
other  sections,  a  definition  has  been 
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added  to  facilitate  the  referencing  of  the 
Treasury-designated  accoxint  to  which 
Federal  payments  may  be  made 
electronically.  The  definition  states  that 
an  ETA^M  is  a  Treasury-designated 
account,  i.e..  Treasury  will  determine 
the  features  of  the  account.  In  addition, 
the  definition  makes  clear  that  a 
financial  institution  offering  an  ETA^m 
does  so  as  Treasury's  Financial  Agent. 
As  indicated  above  in  the  discussion  on 
"EBT,"  an  ETAsm  falls  within  the 
definition  of  "EBT." 

Federal/State  EBT  Program 

The  final  rule  includes  a  definition  for 
"Federal/State  EBT  program"  to 
distinguish  an  account  offered  throu^ 
this  type  of  program  from  an  ETA^m.  As 
defined,  a  Federal/State  EBT  program  is 
a  program  that  provides  access  to 
Federal  payments  and  State- 
administered  benefits  through  a  single 
delivery  system  and  in  which  Treasury 
designates  the  Financial  Agent  to 
disburse  the  Federal  payments. 

Federally-Insured  Financial  Institution 

The  final  rule  includes  a  definition  for 
"Federally-insured  financial  institution. 
This  definition  was  added  because  of 
the  requirement  in  §  208.5  that  all 
financial  institutions  that  o^er  an 
ETA*"^  must  be  Federally  insured. 

Financial  Agent 

The  final  rule  includes  a  definition  for 
"Financial  Agent."  "Financial  Agent"  is 
defined  as  a  financial  institution  that 
has  been  designated  by  Treasxuy  as  a 
Financial  Agent  for  EBT  pvirsuant  to  any 
statutory  Financial  Agent  designation 
authority:  The  definition  makes 
reference  to  certain  selected  United 
States  Code  sections,  amended  by  Pub. 
L.  104-208,  that  authorize  the 
designation  of  financial  institutions  as 
Financial  Agents. 

As  indicated  in  the  discussion  on 
"EBT,"  Pub.  L.  104-208  clarifies  the 
Secretary's  authority  to  designate 
financial  institutions  as  Financial 
Agents  to  provide  EBT  services.  As  also 
indicated,  for  purposes  of  Part  208,  EBT 
services  include  disbursement  of 
Federal  payments  through  ETAs^m  as 
well  as  through  Federal/State  EBT 
programs,  where  applicable. 

T^e  Part  208  definition  of  "Financial 
Agent"  combines  the  207  NPRM 
definitions  of  "eligible  financial 
institution"  and  "Financial  Agent."  The 
substance  of  the  definition  remains  the 
same. 

Financial  Agent — ^Designation 

A  number  of  financial  institutions  and 
financial  trade  associations  commenting 
on  the  207  NPRM  requested  clarification 


as  to  whether  a  financial  institution 
could  be  designated  as  a  Financial 
Agent  and  compelled  to  provide  EBT 
services  even  if  the  institution  did  not 
wish  to  do  so.  These  entities  urged 
Treasury  to  allow  financial  institutions 
to  decide  whether  or  not  they  wish  to 
act  as  Financial  Agents  for  the  provision 
of  EBT  services  and  to  clarify  in  the  rule 
that  participation  is  voluntary.  Treasury 
does  not  intend  to  designate  as 
Financial  Agents  financial  institutions 
that  do  not  wish  to  provide  EBT 
services.  To  clarify  this  point,  §  208.5 
has  been  modified  to  read,  "Any 
Federally-insured  financial  institution 
shall  be  eligible,  but  not  required,  to 
offer  ETAss**as  Treasury's  Financial 
Agent." 

Financial  Agent — Liability 

A  number  of  commenters  on  the  207 
NPRM  requested  clarification  regarding 
the  responsibilities  and  liabilities  of 
financial  institutions  that  are  designated 
as  Financial  Agents  for  the  provision  of 
EBT  services.  Some  financial 
institutions  and  financial  trade 
Msodations  were  concerned  about  the 
potential  liabilities  that  financial 
institutions  would  face  in  serving  as 
Financial  Agents.  Several  of  these 
organizations  commented  that,  in 
particular,  the  regulations  should  be 
more  specific  regarding  the  potential 
liability  of  a  Financial  Agent  for 
erroneous  payments.  Other  financial 
institutions  commented  that  since 
Financial  Agents  will  be  required  to 
accept  recipients  as  customers  and  will 
not  have  the  discretionary  right  to  freeze 
or  close  an  EBT  account,  the  risk  of  loss 
associated  with  such  accounts  may  be 
significantly  higher  than  for  regular 
customer  accounts.  For  example,  losses 
could  be  incurred  if  the  Financial  Agent 
is  required,  pursuant  to  Regulation  E,  to 
provide  provisional  funds  as  a  result  of 
an  account  dispute  and  the  funds  are 
subsequently  withdrawn.  In  light  of  the 
higher  risk  that  commenters  believe  EBT 
accounts  might  involve.  Treasury  was 
urged  to  indemnify  Financial  Agents 
against  all  losses  associated  with 
providing  EBT  services. 

With  respect  to  the  issue  of  erroneous 
payments,  Federal  payments  made 
pursuant  to  an  EBT  program  through  the 
ACH  system  will  be  governed  by  31  CFR 
Part  210,  Treasury's  regulation 
estabUshing  the  rights  and  liabilities  of 
parties  in  connection  with  ACH  credit 
entries,  debit  entries,  and  entry  data 
originated  or  received  by  a  Federal 
agency  through  the  ACH  system.  A 
Notice  of  Proposed  Rulemaking  to  revise 
Part  210  was  published  for  public 
comment  on  February  2. 1998.  63  FR 
5426. 


Treasury  has  not  included  in  Part  208 
any  reference  to  the  closing  of  accounts. 
Rather,  Treasury  will  include  in  the 
Financial  Agency  Agreement  a 
provision  that  the  account  may  only  be 
closed  in  circumstances  that  have  been 
approved  by  Treasury.  It  is  not 
Treasury's  intent  to  restrict  a  Financial 
Agent's  ability  to  prevent  losses  arising 
from  fraudulent  or  abusive  activity  in 
the  account.  However,  Treasury  is 
concerned  that  the  closure  of  EBT 
accounts  could  pose  a  significant 
hatdship  to  recipients  who  are  relying 
on  the  availability  of  such  accoimts  in 
order  to  receive  their  Federal  payments. — - 
Treasury  believes  that  the  hardship  to 
recipients  that  could  result  from  the 
closing  of  EBT  accoimts  must  be 
balanced  against  the  need  to  detect  and 
limit  fraudulent  activity  on  the 
accounts.  Treasury  also  believes  that  the 
bases  upon  which  it  is  appropriate  to 
permit  a  Financial  Agent  to  close  an 
account  may  vary  among  EBT  programs, 
depending  on  the  nature  and  features  of 
the  accounts.  The  Financial  Agency 
Agreem«it  will  include  program- 
specific  criteria  for  the  closing  of 
accounts,  i.e.,  will  establish  the 
circimistances  imder  which  a  Financial 
Agent  may  close  an  accoxmt.  The 
Financial  Agency  Agreement  will  also 
address  the  allocation  of  any  resulting 
losses. 

With  respect  to  losses  to  Financial 
Agents  resulting  from  recipients'  abuse 
of  EBT  accoimts,  Treasiuy's  legal 
authority  to  indemnify  Financial  Agents 
must  be  determined  on  a  case-by-case 
basis.  Treasiiry  does  not  twKeve  that,  as 
a  general  matter,  it  is  necessary  or 
appropriate  to  indemnify  Financial 
Agents  for  all  losses  associated  with 
providing  the  EBT  services.  Any 
unusual  risks  that  might  be  presented  by 
the  structure  of  a  particular  EBT 
program  will  be  evaluated  and 
addressed  on  a  program-specific  basis. 

Financial  Agent— Compliance  With 
Regulation  E 

Several  financial  trade  associations 
and  financial  institutions  requested 
clarification  on  the  responsibilities  of 
Financial  Agents  regarding  Regulation 
E.  SecUon  207.3(a)(2)  of  the  207  NPRM 
proposed  to  require  all  Financial  Agents 
to  comply  with  Regulation  E.  At  the 
same  time.  §  207.3(b)  of  the  207  NPRM 
proposed  that  the  Financial  Agent  "be 
accountable  only  to  the  Treasury," 
which  appeared  to  some  commenters  to 
conflict  with  the  obligations  that  a 
financial  institution  would  have  to 
recipients  under  Regulation  E.  In 
addition,  several  State  government 
entities  requested  clarification  on  how 
Regulation  E  claims  would  be  handled 
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in  cases  where  both  State  and  Federal 
funds  are  included  in  the  same  account. 
Two  financial  trade  associations 
commented  that  the  Regulation  E 
exemption  for  small  financial 
institutions  should  be  available  for  such 
institutions.  Another  financial 
institution  trade  association  commented 
that  Financial  Agents  should  be  allowed 
to  delegate  Regulation  E  compliance 
requirements  to  a  third  party,  such  as  a 
corporate  credit  union  (in  the  case  of 
credit  unions). 

The  rule  language  of  Part  208  does  not 
incorporate  the  207  NPRM  provision  on 
Regulation  E.  The  extent  to  which 
Regulation  E  applies  to  an  account 
established  under  a  particular  EBT 
program  will  be  addressed  on  a 
program-by-program  basis,  including  in 
the  context  of  a  Federal/State  EBT 
program.  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  responsible 
for  the  implementation  and 
interpretation  of  Regulation  E.  See  15 
U.S.C.  1693b.  Accordingly,  Treasury 
does  not  believe  it  is  appropriate  for 
Treasury  to  address  the  availability  of 
the  exemption  for  small  financial 
institutions  or  the  ability  of  financial 
institutions  to  delegate  Regulation  E 
requirements.  For  purposes  of  the 
ETASM,  requirements  related  to 
Regulation  E  will  be  included  in  the 
notice  of  proposed  ETA^m  attributes  and 
in  the  ETA^m  Financial  Agency 
Agreement. 

Treasury  has  not  included  in  Part  208 
the  accountability  language  of  §  207.3(b) 
of  the  207  NPRM.  Treasury  notes, 
however,  that  a  Financial  Agent  will  be 
accountable  to  Treasury  for  any  failure 
of  the  Financial  Agent  to  comply  with 
its  obligations  under  the  agreement 
between  Treasury  and  the  Financial 
Agent. 

Authorized  Payment  Agent 

The  208  NPRM  defined  "authorized 
payment  agent"  as  any  individual  or 
entity  that  is  appointed  or  otherwise 
selected  as  a  representative  payee  or 
fiduciary,  under  regulations  of  the 
Social  Security  Administration,  the 
Department  of  Veterans  Affairs,  the 
Railroad  Retirement  Board,  or  other 
agency  making  Federal  payments,  to  act 
on  behalf  of  an  individual  entitled  to  a 
Federal  payment.  The  final  rule  makes 
no  change  in  this  definition. 

Treasury  received  comments  from 
non-financial  institutions  requesting 
Treasury  to  expand  the  definition  of  an 
authorized  payment  agent  to  include 
non-financial  institutions.  Commenters 
stated  that  the  current  financial 
infrastructure  is  not  sufficiently 
extensive  to  reach  all  Federal  recipients 
required  to  receive  payments 


electronically.  Many  of  these  entities 
stressed  their  extensive  network  of 
agents  in  locations  in  rural  areas  and 
low  and  moderate  income 
neighborhoods.  These  locations  include 
convenience  stores,  supermarkets, 
pharmacies,  travel  agents,  gas  stations, 
and  other  retail  outlets.  In  their 
comments,  money  transmitters, 
currency  exchanges,  and  check  cashers 
stressed  their  current  role  in  providing 
financial  services  in  locations  where 
there  are  few  bank  branches. 

Treasury  has  considered  the  role  of 
non-financial  institutions  in  two 
contexts  in  the  rule:  §  208.5  related  to 
die  ETASM  and  §  208.6  related  to 
account  requirements.  A  discussion  of 
comments  received  and  Treasury's 
response  is  included  in  the  section-by- 
section  analysis  of  the  respective 
sections. 

Federal  Payment 

The  definition  of  "Federal  payment" 
in  the  final  rule  is  identical  to  the 
definition  of  that  term  in  the  proposed 
rule. 

Treasury  received  many  comments 
from  agencies  seeking  clarification  on 
whether  payments  made  to  recipients 
through  third  parties  are  required  to  be 
made  by  EFT.  For  example,  the 
Department  of  Health  and  Human 
Services  requested  that  Treasury  clarify 
whether  payments  made  by  third-party 
contractors  to  doctors  and  hospitals  for 
Medicare  claims  are  required  to  be  made 
by  EFT.  Typically,  when  an  agency 
relies  on  a  third-party  contractor  for 
payment  services,  the  contractor  makes 
a  payment  to  a  Federal  payment 
recipient  on  behalf  of  the  Government 
and  the  Government  either  (1)  funds  the 
payment  by  sending  the  funds  to  the 
contractor  before  the  contractor  makes 
the  payment,  or  (2)  reimburses  the 
contractor  for  amounts  already  paid  on 
the  Government's  behalf. 

Treasury  will  consider  on  a  case-by- 
case  basis  situations  in  which  an  agency 
makes  an  EFT  payment  to  a  third-party 
contractor  for  purposes  of  funding  a 
paper  payment  issued  by  that  third 
party  to  a  recipient.  Treasury  believes 
that  some  of  these  arrangements  comply 
with  this  part.  For  example,  in  light  of 
certain  specific  statutory  provisions 
governing  the  issuance  of  Medicare 
payments,  as  well  as  the  overall 
structure  of  the  program,  the  issuance  of 
paper  Medicare  payments  by 
intermediaries  and  carriers  would  be  in 
compliance  with  this  part.  However, 
Treasury  does  not  believe  that  other 
arrangements  in  which  a  Federal  agency 
reimburses  a  contractor  by  EFT  for  the 
contractor's  issuance  of  checks  to  the 


agency's  payees  necessarily  comply 
with  this  part. 

Several  agencies  also  requested 
clarification  on  whether  third-party 
drafts  emd  certain  other  paper-based 
instruments  such  as  credit  card 
convenience  checks  utilized  by  some 
agencies  are  considered  to  be  in 
compliance  with  the  Act.  Under  current 
third-party  draft  and  convenience  check 
arrangements,  agencies  make  payments 
using  drafts  and  checks  drawn  against 
an  accoimt  held  by  a  third  party.  After 
the  draft  or  check  has  been  presented  to 
and  paid  by  the  third  party's  bank,  the 
third  party  bills  the  agency  and  the 
agency  reimburses  the  third  party  by 
EFT.  Several  agencies  commented  that 
the  issuance  of  a  check  or  draft  in  these 
circumstances  is  only  a  component  of 
the  overall  transaction  which,  viewed  in 
its  entirety,  should  be  considered  to  be 
a  Federal  pa)m3ent  made  by  EFT 
because  the  agency  is  reimbursing  the 
third  party  by  EFT. 

It  is  Treasury's  view  that  a  pa)rment 
made  by  a  third-party  draft  or 
convenience  check  in  this  manner  is  a 
Federal  payment,  and  therefore  must  be 
made  by  EFT  unless  a  waiver  is 
available.  The  fact  that  third-party  drafts 
and  convenience  checks  are  not  drawn 
against  an  account  of  the  United  States 
Government  does  not  exclude  them 
from  the  category  of  Federal  payments. 
The  essential  nature  of  such 
arrangements  is  simply  the  issuance  of 
a  paper  check,  with  the  added  step  of 
utilizing  an  account  owned  by  a  third 
party.  One  goal  of  the  Act  is  to  save  the 
Government  money  by  eliminating 
checks  and  the  incremental  costs 
associated  with  them  and  converting  all 
payments  to  less  costly  EFT.  Third-party 
draft  arrangements  involve  all  the  costs 
associated  with  paper  instruments,  plus 
the  additional  expense  of  reimbursing 
the  third  party  for  the  agency's  use  of 
the  account.  Accordingly,  third-party 
drafts,  credit  card  convenience  checks, 
and  similar  arrangements  utilizing 
paper-based  instruments  may  only  be 
used  when  the  requirement  to  maike 
payment  by  EFT  is  waived  under  the 
waiver  categories  found  at  §  208.4. 

C.  Section  208.3— Payment  by 
Electronic  Funds  Transfer 

This  section,  which  is  imchanged 
from  §  208.3  of  the  208  NPRM, 
implements  31  U.S.C.  3332(f)(1)  and 
provides  that,  subject  to  §  208.4  and 
notwithstanding  any  other  provision  of 
law.  effective  January  2, 1999,  all 
Federal  payments  made  by  an  agency 
shall  be  made  by  EFT.  Purauant  to  the 
definition  of  Federal  payment, 
payments  made  under  the  Internal 
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Revenue  Code  of  1986  are  not  required 
to  be  made  by  EFT. 

D.  Section  208.4 — Waivers 

Waiver  Standards 

Section  208.4  lists  waivers  from  the 
requirement  that  Federal  pajrment  be 
made  by  EFT.  As  explained  in  the 
preamble  to  the  208  NPRM,  the  waiver 
categories  are  based  on  the  following 
four  standards  developed  by  the 
Secretary:  (1)  Hardship  on  the  recipient; 
(2)  impossibility;  (3)  cost-benefit;  and 
(4)  law  enforcement  and  national 
security.  The  208  NPRM  provided  eight 
waiver  categories;  for  the  reasons 
described  below,  the  final  rule  provides 
seven  waiver  categories. 

The  waivers  contained  in  the  208 
NPRM  related  to  standards  two  through 
four  named  above  remain  the  same, 
except  for  a  minor  change  in  wording  in 
proposed  §  208.4(e)  from  "armed  forces" 
to  "uniformed  services"  to  reflect  the 
use  of  that  term  in  10  U.S.C.  101(1)(13) 
defining  contingency  operations.  Those 
waivers,  contained  in  the  208  NPRM  as 
§§  208.4(c)  through  (h),  appear  in  the 
final  rule  as  §§  208.4(b)  through  (g). 

Hardship  Waivers 

Sections  208.4(a)  and  (b)  of  the  208 
NPRM,  related  to  standard  one 
(hardship  on  the  recipient),  have  been 
revised  and  combined  into  §  208.4(a)  in 
the  final  rule.  As  v«th  §§  208.4(a)  and 
(b)  of  the  208  NPRM,  the  hardship 
waivers  referenced  in  final  §  208.4(a) 
apply  only  to  recipients  who  are 
individuals  as  defined  under  §  208.2. 

Hardship  Waivers — Recipients  With  and 
Without  Accounts 

Final  §  208.4(a)  broadens  the  hardship 
waivers  available  to  individuals.  The 
final  rule  does  not  distinguish  between 
recipients  who  have  an  accoimt  with  a 
financial  institution  and  those  who  do 
not.  Rather,  it  simply  refers  to 
individuals  who  determine  that 
payment  by  EFT  would  impose  a 
hardship. 

Treasury  received  a  number  of 
comments  from  consumer  organizations, 
recipients,  and  Government  agencies 
.  stating  that  the  hardship  waivers  should 
apply  to  all  Federal  payment  recipients, 
regardless  of  whether  they  have  an 
account  at  a  financial  institution. 
Commenters  stated  that  by  limiting  the 
financial  hardship  provision  in  the  208 
NPRM  to  individuals  who  do  not  have 
an  account  at  a  financial  institution,  no 
accommodation  is  made  for  recipients 
who  may  have  an  account  but,  for 
whatever  reason,  may  not  be  able  to 
afford  keeping  such  an  account.  This 
could  happen  if,  for  example,  account 


fees  or  charges  increase  to  what 
becomes  an  unaffordable  amount  for  the 
recipient.  It  could  also  happen  if  the 
recipient's  overall  financial  situation 
were  to  change  for  the  worse  for  some 
reason  beyond  the  recipient's  control, 
such  as  a  job  loss,  a  serious  illness  of  a 
dependent,  or  the  death  of  an  income 
provider. 

Conunenters  also  noted  that,  as 
proposed,  the  financial  hardship 
provision  would  not  be  available  to 
those  recipients  who  opened  accounts 
because  of  the  fear  of  losing  or 
interrupting  their  benefits.  A  number  of 
consumer  organizations  stated  that  some 
of  their  constituents  had  enrolled  in 
high  cost  programs  with  financial  and 
non-financial  institutions  in  the ' 
mistaken  belief  that  they  needed  to  have 
an  account  in  order  to  continue  to 
receive  Federal  benefit  payments.  In 
response  to  these  comments.  Treasury 
has  deleted  from  the  hardship  waiver 
category  any  reference  to  persons  having 
or  not  having  an  account  at  a  financial 
institution. 

Hardship  Waivers — Date  of  Eligibility 

The  final  rule  does  not  distinguish 
between  recipients  who  became  eligible 
for  a  Federal  payment  before  July  26, 
1996.  and  those  who  became  eligible  on 
or  after  that  date.  Final  §  208.4(a) 
provides  that  certain  hardship  waivers 
are  available  to  individuals,  regardless 
of  when  they  became  eligible  to  receive 
their  Federal  payments. 

The  majority  of  consumer 
organizations,  recipients,  and 
Government  agencies  commenting  on 
the  208  NPRM  objected  to  the  "date  of 
eligibility"  distinction  in  the  NPRM.  As 
proposed,  there  were  no  hardship 
waivers  for  recipients  who  had  an 
account  with  a  financial  institution  and 
who  became  eligible  for  a  Federal 
payment  on  or  after  July  26, 1996. 
Commenters  stated  that  a  recipient's 
physical  condition  and  geographic 
location  have  no  direct  relationship  to 
the  recipient's  date  of  eligibility  for  his 
or  her  Federal  payments.  For  example, 
recipients  who  are  physically  disabled 
may  need  a  hardship  waiver,  regardless 
of  when  they  began  receiving  their 
benefits.  In  addition,  commenters 
pointed  out  that  the  date  of  eligibility 
distinction  makes  no  allowance  for 
future  changes  in  the  circumstances  of 
a  recipient.  For  example,  a  recipient 
who  was  receiving  payment  by  EFT  and 
then  becomes  physically  disabled 
should  be  eligible  for  a  physical 
hardship  waiver. 

Benefit  agencies  presented  other 
reasons  for  removing  the  "date  of 
eligibihty"  distinction  from  the 
handship  waiver  provisions.  Several 


agencies  expressed  concern  about  the 
complexity  of  implementing  a  system  to 
track  waivers  where  a  hardship  waiver 
would  be  available  for  one  type  of 
payment  for  which  an  individual 
became  eligible  prior  to  July  26, 1996, 
and  not  available  for  another  type  of 
payment  for  which  the  same  individual 
became  eligible  after  that  date. 

Several  other  agencies,  however, 
defended  the  "date  of  eligibility" 
distinction  in  the  NPRM,  based  on  their 
past  experiences  in  enrolling  Federal 
payment  recipients  in  EFT.  These 
agencies  stated  that  even  though  there  is 
no  direct  relationship  between  a 
recipient's  ability  to  receive  an  EFT 
payment  and  his  or  her  date  of 
eligibility  for  Federal  benefits,  this 
policy  makes  sense  from  an  operational 
perspective,  since  the  majority  of  new 
payment  recipients  voluntarily  enroll  in 
EFT.  For  example,  the  Social  Security 
Administration  is  currently  enrolling 
85%  of  its  new  benefit  recipients  in 
EFT.  In  addition,  these  agencies 
expressed  concern  that  Treasury  would 
diminish  the  effectiveness  of  the  EFT 
mandate  by  providing  liberal  waiver 
policies.  However,  even  though  there  is 
clear  evidence  that  the  majority  of  new 
Federal  payment  recipients  voluntarily 
enroll  in  EFT.  it  is  not  clear  that  those 
for  whom  EFT  would  impose  a  hardship 
are  proportionately  represented.  Based 
on  this  and  on  the  comments  received. 
Treasury  has  determined  that  there  is 
not  sufficient  justification  to  distinguish 
between  recipients  based  on  their  date 
of  eligibility  for  payment. 

Expansion  of  Hardship  Waivers 

Final  §  208.4(a)  expands  the  hardship 
waiver  provisions  to  accommodate 
recipients  with  mental  disabilities  or 
language  or  literacy  barriers.  Comments 
on  the  208  NPRM  from  consumer  and 
community-based  organizations  and 
payment  recipients  presented  reasons  as 
to  why  EFT  may  not  be  a  viable  option 
for  recipients  with  such  disabilities  and 
barriers.  A  recurring  argument  heard  for 
each  of  these  categories  was  that  there 
are  factors  specific  to  EFT  payments  that 
present  greater  challenges  to  recipients 
than  do  check  payments.  For  example, 
a  recipient  with  a  mental  disability  or  a 
language  or  literacy  barrier  may  be  able 
to  sign  his  or  her  name  on  a  check  but 
may  not  be  able  to  navigate  through  the 
information  on  ATM  screens. 

Consumer  and  commimity-based 
organizations  also  took  issue  with  the 
position  taken  in  the  208  NPRM  that 
agencies  currently  accommodate 
recipients  with  mental  disabilities  by 
allowing  for  representative  payees  to 
manage  the  recipients'  benefit 
payments,  and  that  the  method  by 
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which  payment  is  made  to  the 
representative  payee  has  no  effect  on  the 
actual  recipient.  These  commenters 
stated  that  many  recipients  with  mental 
disabilities  are  able  to  perform  tasks 
necessary  to  negotiate  a  check  payment 
on  their  own  and  do  not  need  to  rely  on 
a  representative  payee  to  do  so. 
However,  this  is  not  usually  the  case 
with  EFT  payments,  since  an  electronic 
system  is  more  difficult  to 
conceptualize.  As  a  result,  the  EFT 
requirement  can  drastically  reduce  a 
recipient's  financial  independence  and 
subject  him  or  her  to  the  inherent  risks 
associated  with  relying  on  a  third  party 
to  access  a  payment. 

Broadening  the  hardship  waivers 
available  to  recipients  is  consistent  with 
the  legislative  history  of  the  Act  which 
refers  specifically  to  "individuals  who 
have  geographical,  physical,  mental, 
educational,  or  language  barriers"  and  a 
concern  that  these  individuals  may  not 
be  able  to  receive  their  benefits  if 
payment  is  required  to  be  made  by  EFT. 
See  142  Cong.  Rec.  H4090  (April  25, 
1996). 

Waiver  Process 

In  addition  to  broadening  the 
hardship  waivers  available  to 
individuals,  the  final  rule  makes  clear 
Treasury's  intent  that  the  waiver  process 
will  be  based  on  an  individual's  self- 
determination  that  a  hardship  exists.  By 
changing  the  language  fi-om  "certifies" 
to  "determines"  and  adding  the  phrase 
"in  his  or  her  sole  discretion,"  Treasury 
is  indicating  that  an  individual  has  the 
right  to  determine  whether  he  or  she 
qualifies  for  a  waiver.  As  discussed 
below  in  the  section-by-section  analysis 
of  §208.7,  an  agency  may  request  that 
the  individual  inform  the  agency  of  his 
or  her  election  to  rely  upon  a  waiver. 
However,  the  agency  may  not  require 
•evidence  of  any  condition  underlying 
the  recipient's  election  of  a  waiver.  In 
addition,  if  the  agency  receives  no 
response  from  a  recipient,  the  agency 
must  continue  to  make  payment  by 
check. 

The  change  from  "certifies"  to 
"determines"  also  addresses  a  concern 
raised  by  the  Social  Security 
Administration  and  other  agencies  that 
collecting  and  documenting  written 
waiver  certifications  would  impose  a 
heavy  administrative  burden  on  those 
agencies.  Under  the  final  rule,  there  is 
no  requirement  that  written 
certifications  be  obtained. 

In  contrast  to  §  208.4(a),  the 
availability  of  a  waiver  under 
§§  208.4(b)  through  (g)  is  to  be 
determined  in  the  first  instance  by  the 
agency  responsible  for  making  the 
payment.  Under  the  regulation,  there  is 


no  requirement  that  Treasury  approve  or 
certify  the  applicability  of  a  waiver 
under  circumstances  described  in 
§§  208.4(b)  through  (g).  Treasury 
believes  that,  as  a  general  matter, 
agencies  are  in  the  best  position  to 
determine  whether  the  criteria  set  forth 
at  §§  208.4(b)  through  (g)  are  met  in  a 
particular  set  of  circumstances.  Treasury 
does  not  intend  to  review  routinely 
agency  decisions  to  make  payment  by 
check  or  cash  in  circumstances 
addressed  in  §§  208.4(b)  through  (g). 
However,  Treasiuy  may  consider  the 
appropriateness  of  check  or  cash 
payments  in  reliance  on  §§  208.4(b) 
through  (g)  on  a  case-by-case  basis. 

Automatic  Waiver 

In  addition  to  the  changes  mentioned 
above,  the  final  rule  contains  three 
changes  in  the  automatic  waiver 
provision  for  individuals  who  do  not 
have  an  account  with  a  financial 
institution.  In  the  208  NPRM,  this 
waiver  was  until  the  earlier  of  January 
2,  2000,  or  the  date  as  of  which  the 
Secretary  determines  that  the  ETA^m  is 
available. 

First,  the  final  rule  adds  the  phrase 
"who  are  eligible  to  open  an  ETAsm"  to 
reflect  the  change  made  in  final  §  208.5 
limiting  eligibility  for  an  ETA^m  to 
individuals  who  receive  a  Federal 
benefit,  wage,  salary,  or  retirement 
payment.  Second,  the  final  rule  deletes 
the  phrase  "who  certify"  to  emphasize 
that  individuals  who  do  not  have  an 
account  with  a  financial  institution  do 
not  need  to  take  any  action  in  order  to 
invoke  the  automatic  waiver.  Third,  the 
final  rule  deletes  the  reference  to 
January  2,  2000,  and  states  that  an 
automatic  waiver  is  granted  until  such 
date  as  the  Secretary  determines  that  the 
ETA^*^  is  available.  Agencies  stated  that 
they  will  need  six  to  nine  months  after 
the  ETA^M  becomes  operationally 
available  to  enroll  recipients  who  elect 
to  have  access  to  their  payment  through 
this  account.  In  order  to  ensure  that 
agencies  have  the  necessary  lead  time. 
Treasury  has  deleted  the  January  2. 
2000,  date  reference. 

Waiver  for  Non-Recurring  Payments 

Agency  comments  were  received  on 
proposed  §  208.4(g),  which  provides  a 
waiver  for  payment  by  EFT  where  the 
agency  does  not  expect  to  make  more 
than  one  payment  to  the  same  recipient 
within  a  one-year  period,  i.e.,  the 
payment  is  non-recurring,  and  the  cost 
of  making  the  payment  via  EFT  exceeds 
the  cost  of  making  the  payment  by 
check.  This  waiver  was  intended  to 
address  those  situations  in  which 
payment  by  check  might  be  more  cost- 
effiective  than  payment  by  EFT  given  the 


administrative  cost  of  enrolling  a 
recipient  for  an  EFT  payment. 

One  agency  requested  clarification  as 
to  who  would  be  responsible  for  the 
cost/benefit  analysis.  Another  agency 
requested  clarification  as  to  whether  a 
cost/benefit  analysis  must  be 
documented  to  support  an  agency's 
decision  to  issue  a  check.  While  the 
cost/benefit  of  making  an  EFT  payment 
over  a  check  payment  is  generally 
known,  the  cost  to  each  agency  of 
enrolling  a  recipient  for  EFT  payment  is 
best  determined  by  that  agency. 
Therefore,  Treasury  is  leaving  it  to  the 
agency  to  determine  if  it  is  more  cost- 
effective  to  make  a  non-recurring 
payment  by  check  rather  than 
electronically.  Agencies  will  not  be 
expected  to  document  a  cost/benefit 
analysis  for  every  non-recurring 
payment,  but  should  establish  internal 
procedures  for  determining  when  such 
payments  are  to  be  made  by  check. 

As  pointed  out  in  the  preamble  to  the 
208  NTPRM,  this  waiver  category  was  not 
meant  to  suggest  that  the  dollar  amount 
of  the  payment  is  at  any  time  a 
determining  factor  for  the  application  of 
the  waiver.  Rather,  the  determining 
factor  is  whether  the  payment  is  a  one- 
time payment  as  opposed  to  a  recurring 
payment. 

No  Waiver  for  Vendor  Payments 

As  with  the  208  NPRM,  the  final  rule 
contains  no  specific  waiver  for  vendor 
payments.  Treasury  received  several 
comments  from  agencies  and  Federal 
Government  vendors  citing  a  need  for  a 
waiver  in  those  circumstances  where 
remittance  data,  i.e.,  information  that 
identifies  the  payment,  is  not  available 
to  the  vendor.  This  may  happen  because 
a  financial  institution  is  not  capable 
operationally  of  delivering  the  data  to 
the  vendor  in  human  readable  form  or 
because  the  cost  to  the  vendor  of 
obtaining  the  data  is  determined  to  be 
unacceptably  high.  Vendors  require  this 
pa)rment-related  information  to 
reconcile  payments  against  outstanding 
invoices. 

Since  the  publication  of  the  208 
NPRM,  much  progress  has  been  made  in 
the  effort  to  provide  vendors  with  access 
to  remittance  data.  As  of  September 
1998,  the  National  Automated  Clearing 
House  Association  rules  require  that 
upon  request  of  a  recipient,  a  financial 
institution  receiving  a  payment  to  be 
credited  to  the  recipient's  account 
through  the  ACH  must  provide  all 
payment-related  information  sent  vtrith 
the  payment.  To  assist  in  this  effort,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  has  acquired  low-cost 
software  that  will  enable  financial 
institutions  to  capture  payment 
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infonnation  and  present  it  to  the  vendor 
in  readable  form.  This  software, 
expected  to  be  released  in  the  fourth 
quarter  of  1998,  will  be  made  available 
to  approximately  12,000  financial 
institutions  through  Fedline,  the  Federal 
Reserve's  telecommunication  service. 

Also,  the  Service's  Austin  Financial 
Center  has  developed  an  online  internet 
site  wh«e  vendors  can  use  a  password 
to  access  information  about  a  Federal 
payment.  This  service  currently  is 
available  to  all  Federal  agencies  and 
their  vendors.  Other  ongoing  efforts 
include  training  for  agencies  on 
correctly  formatting  the  addenda  record 
in  which  payment  information  is 
contained  and  outreach  through 
literature  and  local  ACH  association 
workshops  for  financial  institutions  and 
their  customers.  In  addition,  Treasury 
has  developed  a  standard  check  insert, 
which  agencies  are  encouraged  to  use, 
to  assist  in  enrolling  vendors  in  Direct 
Deposit. 

'Treasury  ejqpects  that  these  efforts 
will  resiilt  in  readily  available  solutions 
to  this  problem  by  the  Janiiary  2, 1999, 
deadline.  Treasury  will  continue  to 
monitor  the  development  of  these 
solutions  to  determine  if  some 
modification  is  needed. 

E.  Section  208.5— Availability  of  the 

Proposed  §  208.5  provided  that  where 
the  requirement  to  pay  by  EFT  is  not 
waived  and  an  individual  either 
certifies  that  he  or  she  does  not  have  an 
account  with  a  financial  institution  or 
fails  to  provide  information  necessary  to 
send  the  payment  by  EFT,  Treasury 
would  provide  the  individual  with 
access  to  an  accoimtat  a  Federally- 
insured  financial  institution  selected  by 
Treasury. 

In  response  to  comments  and  as  a 
result  of  further  research  and  analysis, 
Treasiuy  has  taken  a  different  approach 
to  account  access  in  the  final  rule.  Final 
§  208.5  states  that  an  individual  who 
receives  a  Federal  benefit,  wage,  salary, 
or  retirement  payment  shall  be  eligible 
to  open  an  ETA^i^  at  a  financial 
institution  that  offers  ETAssm.  Any 
Federally-insured  financial  institution 
will  be  permitted  (but  not  required)  to 
offer  ETAs^M  as  Treasury's  Financial 
Agent  upon  entering  into  an  ETA^^ 
Financial  Agency  Agreement.  (The 
designation  of  the  financial  institution 
as  Treasury's  Financial  Agent  is 
authorized  under  Pub.  L.  104-208.)  The 
final  regulation  provides  that  Treasiu7 
shall  pubUsh  required  attributes  for 
ETAsSM  and  that  any  ETAsm  offered  by 
a  financial  institution  must  comply  with 
those  requirements.  Further,  it  clarifies 
that  the  offering  of  an  ETA^m  constitutes 


the  provision  of  EBT  services  within  the 
meaning  of  Pub.  L.  104-208. 

EUgibility  for  an  ETA^m 

The  final  rule  limits  eUgibiUty  for  an 
ETASM  to  individuals  who  receive  a 
Federal  benefit,  wage,  salary,  or 
retirement  payment.  The  comments 
received  indicate  that  it  is  this  group  of 
recipients  of  Federal  payments — rather 
than  recipients  of  vendor  or 
miscellaneous  payments — ^who  most 
need,  and  would  benefit  from,  a  low- 
cost  account  such  as  the  ETA***.  It  is 
Treasury's  objective  to  encourage  this 
group  of  individuals  to  move  into  the 
financial  mainstream  through  access  to 
ETAsSM. 

The  2Q8  NPRM  stated  that  Treasury 
would  provide  access  to  an  account 
"where  the  requirement  to  pay  by 
electronic  funds  transfer  is  not  waived" 
and  "an  individual  either  certifies  that 
he  or  she  does  not  have  an  account  with 
a  financial  institution,  or  fails  to  provide 
information  pursuant  to  §  208.8."  All  of 
these  amditions  have  been  removed  in 
the  final  rule.  Under  final  §  208.5,  any 
recipient  of  a  Federal  benefit,  salary. 
wage,  or  retirement  payment  is  eUgible 
to  op«i  an  ETA^M.  However,  if  a 
recipient  does  not  affirmatively  elect 
electronic  deposit  to  an  ETA'**  or 
another  account  at  a  financial 
institution,  the  recipient  will  receive 
payment  by  check. 

Comments  received  from  consumer 
and  community-based  organizations 
urged  Treasury  to  allow  recipients  to 
receive  their  Federal  payments  through 
an  ETA^M  even  if  the  recipient  has 
another  accoimt  at  a  financial 
institution.  Several  commenters 
expressed  the  concern  that  some 
recipients  are  opening  accounts  which 
are  too  costly  because  of  the  fear  that 
their  payments  would  be  stopped  or 
interrupted  if  an  account  was  not 
opened.  Some  commenters  were 
concerned  that  financial  institutions'  fee 
structures  are  confusing  for  some 
recipients  and  that  account-related  fees 
may  increase,  with  the  result  that 
recipients  can  no  longer  afford  to 
Tnainfain  an  account  that  was  affordable 
when  opened.  Other  commenters 
expressed  a  concern  that  a  recipient's 
financial  cimunstances  can  change,  so 
that  the  recipient  can  no  longer  afford 
to  maintain  an  accoimt  at  a  financial 
institution.  Some  consumer  and 
community-based  organizations  also 
commented  that  individuals  may  have 
established  accoimts  for  certain  limited 
uses,  such  as  a  savings  account  set  up 
for  a  special  purpose,  which  they  do  not 
wish  to  use  to  access  their  Federal 
payment: 


The  final  rule  addresses  all  of  these 
concerns  by  making  any  individual  who 
receives  a  ^deral  benefit,  wage,  salary, 
or  retirement  payment  eUgible  for  an 
ETA"**,  regardless  of  whether  the 
individual  has  an  account  at  a  financial 
institution. 

Regidation  of  Non-ETAS»*  Accoxmts 

Treasury  believes  that  expanding 
eUgibility  for  the  ETA^m  mitigates  the 
concern  expressed  by  several  consiuner 
oiganizations  that  the  provision  of  the 
ETA^m  as  contemplatcKl  in  the  208 
NPRM  would  not  fiilly  satisfy  the  Act's 
"reasonable  cost"  and  "same  consumer 
protections"  requirements. 
Specifically,  tne  Act  provides: 
Regulations  \mder  this  subsection 
shall  ensure  that  individuals  required 
under  subsection  (g) '  to  have  an 
accoimt  at  a  financial  institution 
because  of  the  appUcation  of  subsection 

(f)(1)  ^ 

(A)  Will  have  access  to  such  an 
account  at  a  reasonable  cost;  and 

(B)  Are  given  the  same  consumer 
protections  with  respect  to  the  account 
as  other  account  holders  at  the  same 
financial  institution.  31  U.S.C  3332(i). 

As  discussed  in  the  preamble  to  the 
208  NPRM,  the  requirement  that 
Treasury  ensure  access  to  an  account 
could  be  read  very  broadly  to  refer  to  all 
individual  recipients  who  are  required 
to  receive  their  Federal  payments  by 
EFT,  whether  or  not  they  already  have   . 
an  account.  62  FR  48714, 48723.  The 
Act  also  could  be  read  more  narrowly  as 
referring  to  those  individuals  who  have 
not  voluntarily  selected  or  opened  an 
account  at  a  fiiiancial  institution,  who 
are  not  eligible  for  a  waiver,  and  who 
will  need  access  to  an  account  in  order 
to  receive  a  Federal  payment  by  EFT. 
Several  commenters  urged  Treasury  to 
read  the  requirement  in  the  broader 
fashion  and  to  regulate  the  pricing  and 
terms  of  all  accounts  at  financial 
institutions  to  which  Federal  payments 
may  be  sent  by  EFT.  Consumer  and 
community-based  organizations  in  fevor 
of  such  regulation  stated  that  some 
financial  institutions  charge  fees  for 
basic  banking  services  that  are  excessive 
or  inadequately  disclosed.  These  groups 
were  particularly  concerned  with  the 
development  of  arrangements  between 
financial  institutions  and  non-financial 
institution  payment  service  providers  in 


■  SubMCtion  (g)  requires  each  recipient  of  Federal 
payments  required  to  be  nude  by  EFT  to  designate 
a  financial  institution  or  other  authorized  agent  to 
which  payments  shall  be  made  and  to  provide  the 
paying  agency  with  the  information  necessary  for 
the  recipient  to  receive  EFT  payments  throu^  the 
institution  or  agent. 

>  Subsection  (f)(1)  requires  that,  writh  certain 
exceptions,  all  Federal  payments  made  after  )anuary 
1, 1999.  be  made  by  EFT. 
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which  individuals  may  have  access  to 
their  Federal  payments  only  through  the 
service  provider  under  terms  and 
conditions  that  the  individuals  may  not 
understand.  Consumer  and  community- 
based  organizations  stated  that  the  fees 
charged  in  connection  with  accessing 
payments  through  these  types  of 
arrangements  may  be  both  substantial 
and  complicated. 

In  contrast  to  comments  received  from 
consumer  and  community-based 
organizations,  financial  institutions 
commented  that  Treasury  should  not 
regulate  banking  fees  and  services 
because  such  regulation  would  interfere 
with  the  efficient  operation  of  the  free 
market.  Both  financial  institutions  and 
other  providers  of  financial  services, 
including  check  cashers,  urged  Treasury 
not  to  regulate  arrangements  in  which 
recipients  establish  and  access  accounts 
at  financial  institutions  through  check 
cashers,  stating  that  check  cashers 
provide  convenient  hours  and  locations 
and  a  variety  of  services  not  otherwise 
available  to  recipients. 

Treasury  has  decided  in  this 
rulemaking  not  to  engage  in  a  broad 
regulation  of  accounts,  other  than 
ETAsSM,  offered  directly  by  financial 
institutions.  By  providing  that  all 
recipients  of  Federal  benefit,  wage, 
salary,  and  retirement  payments  are 
eligible  for  an  ETA^m,  Treasury  believes 
that  many  of  the  concerns  expressed  by 
consumer  organizations  should  be 
allayed.  Regulating  all  accounts  opened 
voluntarily  by  Federal  payment 
recipients  would  create  a  significant 
burden  on  bank  regulatory  agencies  and 
the  banking  industry  and  would 
interfere  with  the  functioning  of  the 
market  for  financial  services.  Treasury 
believes  that  the  emphasis  of  the  Act  is 
on  ensuring  that  individuals  required  to 
have  an  account  in  order  to  receive 
Federal  payments  will  not  be 
disadvantaged  by  establishing  an 
account  for  receipt  of  their  payments. 
To  this  end,  the  Act  requires  that  these 
individuals  be  afforded  access  to  an 
account  at  a  reasonable  cost  and  with 
the  same  consumer  protections  made 
available  to  other  individuals  who 
maintain  accounts  at  the  same  financial 
institution. 

Non-Financial  Institution  Payment 
Service  Providers 

Treasury  believes  that  a  majority  of 
Federal  payment  recipients  receiving 
electronic  Federal  payments  have 
chosen  or  will  choose  an  account  that 
best  suits  their  needs  and  resources. 
However,  Treasury  is  very  concerned 
with  the  nature  of  certain  arrangements 
that  some  financial  institutions  have 
entered  into  with  non-financial 


institution  providers  of  payment 
services,  such  as  check  cashers, 
currency  exchanges,  or  money 
transmitters.  Such  arrangements  may 
involve  giving  recipients  access  to  EFT 
deposits  in  their  insured  accounts 
through  the  uninsured  service  provider. 
Some  commenters  stated  that  non- 
financial  institutions  provide  payment 
services  in  rural  areas  and  low  and 
moderate  income  neighborhoods  not 
served  by  banks  and  other  financial 
institutions.  While  arrangements 
between  financial  institutions  and  non- 
financial  institution  payment  service 
providers  could  provide  recipients  with 
an  expanded  range  of  alternatives  for 
payment  services,  they  also  raise  the 
possibility  that  recipients  would  not  be 
clearly  informed  of  the  fee  structures 
involved,  the  legal  nature  of  the 
relationship,  the  application  of  deposit 
insurance,  or  the  other  options  available 
under  the  Act.  At  present,  there  is  no 
comprehensive  Federal  regulation  of 
non-financial  institution  payment 
service  providers  and,  except  in  limited 
cases,  no  Federal  oversight  of 
arrangements  between  financial 
institutions  and  non-financial 
institution  service  providers. 

Treasury  has  advised  the  Federal  bank 
regulatory  agencies  that  supervise 
financial  institutions  that  an  insured 
financial  institution  should  provide 
appropriate  disclosures  to  customers 
when  it  participates  in  arrangements 
with  non-financial  institution  providers 
of  payment  services.  Such  disclosures 
should  fully  and  fairly  convey 
information  about  the  fees  and  costs 
imposed  by  all  of  the  parties  to  the 
arrangement,  as  well  as  the  legal 
relationships  involved,  and  should 
explain  the  applicability  of  federal 
deposit  insurance  insofar  as  it  is 
relevant  to  the  eirrangement.  In  addition, 
disclosures  should  be  framed  so  as  not 
to  mislead  recipients  as  to  the 
requirements  of  the  Act. 

Treasury  is  monitoring  the 
development  of  arrangements  between 
financial  institutions  and  uninsured 
non-financial  institution  payment 
service  providers  and  may  propose  a 
regulation  covering  these  arrangements. 
Any  such  action  would  be  undertaken 
as  a  new  regulatory  action  and  will  be 
published  for  public  comment. 

Notice  of  ETASM  Attributes 

With  respect  to  the  particular  features 
and  structure  of  the  ETA^m.  the 
preamble  to  the  208  NPRM  requested 
comment  on  several  questions  related  to 
the  ETA^M,  including  the  role  of  non- 
financial  institutions  in  providing 
access  to  the  ETA^^*.  Treasury  expects 
to  publish  shortly  in  the  Federal  - 


Register  a  notice  of  proposed  ETA^*^ 
features  with  a  request  for  comment. 
Following  the  comment  period. 
Treasury  will  publish  a  notice  setting 
forth  the  required  attributes  for  ETAssm. 

Access  to  an  ETA^m 

In  formulating  a  final  rule  that  allows, 
but  does  not  require,  any  Federally- 
insured  financial  institution  to  offer 
ETAs^M,  Treasury's  goal  is  to  provide 
maximum  convenient  access  for 
recipients.  However,  Treasury  is  aware 
that  not  all  financial  institutions  may 
opt  to  offer  ETAs^"^  and  that  some 
recipients  may  not  have  convenient 
access  to  an  ETAsm.  in  such  cases,  the 
recipient  will  have  the  option  of  relying 
on  a  geographic,  financial,  or  other 
hardship  waiver  in  order  to  continue 
receiving  payment  by  check. 

Participation  by  Credit  Unions 

Treasury  received  comments  fi^m  a 
number  of  credit  unions  expressing  an 
interest  in  providing  ETAs^m.  Credit 
unions  emphasized  their  long  tradition 
of  providing  low-cost  banking  services 
and  financial  education  to  their 
members.  Credit  unions  were 
concerned,  however,  that  the  common 
bond  and  field  of  membership 
limitations  contained  in  the  Federal 
Credit  Union  Act  (FCUA)  would  limit 
their  ability  to  provide  ETAs^m  to  non- 
members. 

Treasury  recognizes  that  credit  • 
unions'  current  common  bond  and  field 
of  membership  requirements  may  limit 
their  ability  to  offer  accounts  to  non- 
members,  and  is  aware  of  recent 
legislation  that  broadens  the  common 
bond  requirements  of  the  FCUA. 
Treasury  encourages  credit  unions  to 
participate  in  making  low-cost  accounts 
available  to  recipients,  subject  to  any. 
applicable  constraints  on  their  legal 
authority  to  do  so. 

Federal/State  EBT  Programs 

Several  States  submitted  comments 
requesting  clarification  of  the 
relationship  between  the  ETA^m  and 
State  EBT  programs.  One  State  sought 
reassurance  that  the  development  of  the 
ETASM  would  not  conflict  with  the 
ongoing  development  of  joint  Federal/ 
State  EBT  programs.  Another  State 
requested  clarification  of  whether  the 
use  of  existing  account  structures  for 
Federal/State  EBT  programs  would  be  in 
compliance  with  this  regulation.  Two 
States  raised  concerns  about  the 
relationship  between  a  Financial  Agent 
designated  for  the  Federal/State  EBT 
program  and  a  Financial  Agent 
designated  for  the  ETA^m.  One  State 
expressed  the  concern  that  different 
requirements  for  Regulation  E  coverage 
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for  State-administered  benefits  and  for 
Federal  benefits  would  hinder  efforts  to 
have  both  State  and  Federal  benefits  on 
a  single  card.  One  State  commented  that 
States  should  be  allowed  to  participate 
in  the  selection  of  a  Financial  Agent  in 
situations  in  which  the  State  wishes  to 
credit  payments  to  an  account  opened 
by  Treasury  on  behalf  of  a  recipient.  A 
financial  institution  providing  State 
EBT  services  urged  Treasiiry  to  make 
Federal  benefit  card  services  available 
through  a  State  EBT  program  on  a 
volimtary  basis  and  regardless  of 
whether  or  not  a  recipient  was  receiving 
State  EBT  services. 

It  is  Treasiuy's  intention  to  continue 
working  with  States  in  designing  and 
implementing  Federal/State  EBT 
programs.  States  will  play  an  active  role 
in  developing  the  linkage  between  State 
and  Federal  EBT  programs  and  wrall 
have  an  opportunity  to  provide  input  on 
many  of  the  duties  and  qualifications  of 
the  Financial  Agents  designated  by 
Treasury  in  connection  with  Federal/ 
State  EBT  programs. 

Treasury  anticipates  that  many 
individuals  who  receive  both  Federal 
and  State  benefit  payments  may  elect  to 
participate  in  a  Federal/State  l^T 
program  in  light  of  the  convMiience  of 
receiving  both  Federal  and  State 
payments  through  a  single  delivery 
system.  Those  individuals  will  also 
have  the  option  of  receiving  their  State 
payments  throu^  a  State  EBT  program, 
if  available,  and  their  Federal  payments 
through  Direct  Deposit  or  an  ETA^m. 

F.  Section  208.6 — General  Account 
Requirements 

Section  208.6  provides  requirements 
for  accounts  held  by  recipients  at  a 
financial  institution  and  designated  by 
the  recipient  for  deposit  of  a  Federal 
payment.  These  accoimts  include    . 
ETAs^m  as  well  as  accounts  other  than 
ETAsSM  to  which  a  Federal  payment  is 
sent. 

Proposed  §  208.6  required  that  all 
Federal  payments  made  by  EFT  be 
deposited  into  an  account  at  a  financial 
instituti(m.  It  further  required  that  the 
account  at  the  financial  institution  be  in 
the  name  of  the  recipient  with  two 
exceptions:  (1)  where  an  authorized 
payment  agent  has  been  selected  and  (2) 
where  payment  is  to  be  deposited  into 
an  investment  account  established 
through  a  registered  broker/dealer, 
provided  the  account  and  associated 
records  are  structured  so  that  the 
recipient's  interest  is  protected  under 
applicable  Federal  or  State  deposit 
insurance  regulations. 


Account  Title  Requirement 

Treasury  received  numerous 
comments  regarding  the  requirement 
that  the  account  be  in  the  name  of  the 
recipient.  Several  vendors  pointed  out 
that,  for  operational  reasons,  it  may  be 
advantageous  for  vendor  payments  to  be 
deposited  into  an  accoimt  other  than 
one  in  the  name  of  the  vendor.  For 
example,  to  avoid  a  proliferation  of  bank 
accoimts,  a  vendor  that  is  a  subsidiary 
of  a  corporation  may  designate  that 
payment  be  made  to  an  account  in  the 
general  corporate  name  rather  than  one 
in  the  name  of  the  subsidiary.  Other 
vendors,  especially  small  businesses, 
commented  that  they  routinely 
designate  a  bank  account  in  the  name  of 
an  accountant  or  other  service  provider 
to  receive  payments  on  behalf  of  the 
business. 

Other  commenters  explained  that 
Federal  wage,  salary,  and  retirement 
payments  are  sometimes  deposited  into 
savings,  debt  repayment,  and  other 
accounts  that  may  not  be  in  the 
recipient's  name.  In  the  case  of  Federal 
wage  and  salary  payments,  recipients 
may  request  that  their  payment  be 
directed  to  a  third  party's  account  for  a 
variety  of  reasons  including  those 
related  to  child  support  and  payments 
to  designated  charities.  For  retirement 
payments,  it  is  common  for  a  surviving 
spouse  to  be  entitled  to  a  portion  of  a 
deceased  recipient's  retirement 
payment.  In  these  cases,  the  payment 
may  be  deposited  into  an  accoimt  in  the 
name  of  the  surviving  spouse. 

The  requirement  that  an  accoimt  be  in 
the  name  of  the  recipient  is  designed  to 
ensure  that  a  payment  reaches  the 
intended  recipient.  Treasiuy 
acknowledges,  however,  that  there  may 
be  valid  reasons  for  allowing  payments 
to.be  made  to  accounts  in  names  other 
than  those  of  the  payment  recipient.  In 
the  case  of  vendor  payments,  'Treasury 
believes  that  the  benefits  of  allowing 
payments  to  be  deposited  into  an 
account  in  a  name  other  than  that  of  the 
vendor  outweigh  the  risks  of  doing  so. 
Therefore,  Treasury  has  modified  the 
"in  the  name  of  the  recipient" 
requirement  in  §  208.6  to  exclude 
vendor  payments. 

Treasiiry  has  not  made  any  changes  to 
final  §  208.6  with  respect  to  wage, 
salary,  and  retirement  payments. 
Treasury  has  considered  the  concerns 
expressed  in  the  comment  letters  and 
believes  that  such  concerns  are  in  most, 
if  not  all,  cases  already  addressed  by 
existing  rules.  For  example,  where  a 
recipient's  payment  is  garnished  for 
child  support  purposes  or  where  a 
recipient  has  designated  a  discretionary 
allotment  for  a  charity,  such 


garnishment  or  allotment  is  made  prior 
to  the  time  the  recipient's  payment  is 
deposited  into  an  account  at  a  financial 
institution  and,  therefore,  would  not  fall 
within  the  "in  the  name  of  the 
recipient"  requirement.  Where  a 
surviving  spouse  is  entitled  to  a 
deceased  recipient's  retirement 
payment,  the  surviving  spouse  is 
considered  to  be  the  recipient  and. 
therefore,  the  payment  would  be 
deposited  into  the  surviving  spouse's 
account. 

Exceptions  to  Account  Title 
Requirements 

As  with  the  208  NPRM,  final  §  208.6 
contains  two  exceptions  to  the  "in  the 
name  of  the  recipient"  requirement.  The 
first  exception  related  to  authorized 
payment  agents  is  unchanged  fix>m  the 
208  NPRM.  The  second  exception 
related  to  investment  accounts  contains 
two  changes  firom  the  208  NPRM.^  First, 
the  exception  has  been  expanded  to 
cover  investment  accoimts  established 
through  an  investment  company 
registered  under  the  Investment 
Com{>any  Act  of  1940  in  addition  to 
investment  accounts  established 
through  a  securities  broker  or  dealer 
registered  under  the  Securities 
Exchange  Act  of  1934.  Second,  the 
requirement  contained  in  the  208  NPRM 
that  the  investment  account  and  all 
associated  records  be  structured  so  that 
the  recipient's  interest  is  protected 
under  applicable  Federal  or  State 
deposit  insurance  regulations  has  been 
deleted. 

Authorized  Payment  Agent  Exception 

Numerous  comments  were  received 
on  the  two  exceptions  to  the  "in  the 
name  of  the  recipient"  requirement 
contained  in  proposed  §  208.6(b).  Some 
commenters  argued  for  expanding  the 
first  exception  related  to  authorized 
payment  agent.  As  discussed  above  in 
the  section-by-section  analysis  of 
§  208.2,  these  commenters  believed  that 
the  definition  of  "authorized  payment 
agent"  should  be  expanded  beyond  its 
present  definition  of  an  authorized 
payment  agent  as  representative  payee 
or  fiduciary  under  payment  agency 
regulations. 

Two  types  of  entities  that  requested 
either  an  expansion  of  the  definition  or 
another  exception  to  the  requirement 
that  the  account  be  in  the  name  of  the 
recipient  were  nursing  homes  and  non- 
financial  institutions.  According  to  the 


>This  exception  from  the  requirement  that  the 
account  be  "in  the  name  of  the  recipient"  would 
not  be  available  for  an  ETA*"  since  ETAs***  will 
not  be  investment  accounts  established  through  a 
securities  broker  or  dealer  or  through  an  investment 
company. 
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comments  received  from  nursing  homes, 
many  nursing  home  residents  sign  their 
monthly  beneHt  checks  over  to  the 
nursing  home  for  payment  of  services 
rendered  and  funds  maintenance.  To 
comply  with  EFT,  these  check 
recipients  would  be  required  to 
establish  individual  bank  accounts  to 
receive  their  Federal  benefit  payments 
unless  a  representative  payee  or 
fiduciary  is  designated.  According  to 
one  nursing  home,  many  of  their 
residents  are  not  able  to  designate  the 
nursing  home  as  representative  payee  or 
fiduciary  because  the  residents  in 
question  do  not  ^tisfy  the  required 
qualifications  issued  by  benefit 
agencies.  Comments  from  nursing 
homes  indicate  that  by  allowing  Federal 
payments  to  be  deposited  into  a  trust 
account  held  by  the  nursing  home,  not 
only  would  the  cost  to  the  recipient 
decrease,  since  one  account  would 
replace  a  myriad  of  accounts,  but  this 
would  allow  for  more  efficient  and 
convenient  service  to  recipients. 

In  the  208  NPRM,  Treasury  noted  that 
the  determination  of  who  can  act  on 
behalf  of  a  payment  recipient  is 
addressed  under  the  rules  of  the  various 
agencies,  e.g.,  the  Railroad  Retirement 
Board,  the  Social  Security 
Administration,  and  the  Department  of 
Veterans  Affairs.  The  rules  governing 
these  representational  relationships  are 
longstanding  and  well  established.  In 
the  208  NPRM.  Treasury  deferred  to  the 
administrating  agencies  in  determining 
who  is  authorized  to  receive  payment 
on  behalf  of  a  beneficiary  and,  therefore, 
left  any  questions  regarding  who  is  or 
who  may  be  considered  a  representative 
payee  or  fiduciary  to  the  agency  making 
the  payment.*  While  recognizing  that 
there  may  be  specific  circumstances  not 
addressed  in  the  current  regulations. 
Treasury  believes  that  these  issues  are 
better  left  to  the  payment  agencies. 
Therefore.  Treasury  has  left  unchanged 
the  exception  related  to  authorized 
payment  agent. 

Numerous  comments  were  also 
received  firom  non-financial  institutions 
requesting  an  exception  to  the 
requirement  that  the  account  be  in  the 
name  of  the  recipient.  According  to  non- 
financial  institutions,  an  exception 
would  streamline  the  process  by  which 
non-financial  institutions  would  have 
access  to  Federal  payments.  Instead  of 


'Several  nursing4iomes  requested  clarincation  on 
whether  a  trust  account  could  be  established  to 
receive  benefit  payments  on  behalf  of  all  residents 
that  had  designated  the  nursing  home  as 
representative  payee.  Treasury's  regulations  require 
only  that  the  account  be  titled  in  accordance  with 
the  regulations  governing  the  representative  payee 
or  fiduciary,  i.e..  the  account  may  be  titled  in  any 
manner  that  satisfies  the  regulations  of  the  payment 
agency. 


the  funds  being  deposited  into  an 
account  in  the  name  of  the  recipient  and 
then  swept  into  a  master  account  held 
by  the  non-financial  institution,  the 
funds  could  be  directly  deposited  to  the 
master  account.  In  its  comments  to  the 
208  NPRM,  one  money  transmitter 
pointed  out  that  it  is  far  more  efficient 
and  cost-effective  to  maintain  one 
master  account  than  a  multitude  of 
individual  transaction  accounts. 
According  to  the  money  transmitter,  a 
reduction  in  the  costs  incurred  to  set  up 
the  accounts  would  result  in  a  reduction 
in  the  cost  passed  on  to  the  recipient. 

Treasury  acknowledges  that  allowing 
payments  to  be  deposited  into  a  master 
account  in  the  name  of  a  non-financial 
institution  could  potentially  be  a  cost 
savings  to  a  recipient.  However,  as 
discussed  in  the  preamble  to  the  208 
NPRM,  Treasury  is  concerned  that  such 
arrangements  might  not  provide  the 
same  level  of  consumer  protection  as  do 
the  arrangements  otherwise  provided  for 
in  §  208.6.  Specifically,  Treasury  is 
concerned  about  the  potential  failure  of 
entities  to  honor  their  obligations, 
especially  since  there  is  no 
comprehensive  Federal  regulation  of 
non-financial  institution  service 
providers  and,  except  in  limited  cases, 
no  Federal  oversight  of  arrangements 
such  as  were  proposed  in  the  comment 
letters.  Therefore,  permitting  Federal 
payments  to  be  deposited  into  accounts 
controlled  by  a  wide  range  of  entities 
may  expose  recipients  to  the  credit  risk 
associated  with  the  failure  of  such 
entities.  For  the  above  reasons,  Treasury 
has  decided  not  to  extend  the 
authorized  payment  agent  exception  to 
non-financial  institutions  or  provide  an 
additional  exception  for  such 
institutions. 

Investment  Account  Exception 

In  addition  to  comments  on  the 
authorized  payment  agent  exception 
contained  in  proposed  §  208.6(b), 
Treasury  also  received  comments  on  the 
investment  account  exception. 
Investment  advisors  and  investment 
management  companies  generally 
commented  that  limiting  the  exception 
to  investment  accounts  established 
through  a  broker  or  dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  was  too  restrictive  and  requested 
that  the  exception  be  broadened. 
Commenters  stated  that,  as  proposed, 
this  exception  would  not  permit  the 
deposit  of  Federal  payments  directly 
into  money  market  mutual  funds. 
Rather,  a  recipient  would  be  required  to 
have  the  pa)rment  first  deposited  into 
his  or  her  own  account  or  into  a 
brokerage  account  and  then  transferred 
to  the  mutual  fund  account. 


In  support  of  their  request, 
commenters  emphasized  that  registered 
investment  companies,  like  registered 
brokers  and  derlers,  are  highly  regulated 
entities.  The  Investment  Company  Act 
of  1940  imposes  comprehensive 
requirements  on  the  oi^anization  and—^ 
operation  of  investment  companies. 
Before  making  a  public  offering,  an 
investment  company  must  register 
under  the  Investment  Company  Act,  and 
it  must  register  its  securities  under  the 
Securities  Act  of  1933.  Among  other 
things,  the  Investment  Company  Act 
imposes  requirements  regarding  custody 
of  assets,  capital  structure,  investment 
activities,  valuation  of  assets,  and 
conflicts  of  interest. 

Treasury  has  carefully  considered 
these  comments  and  has  consulted  with 
the  Securities  and  Exchange 
Commission  regarding  the  regulation  of 
registered  investment  companies.  Based 
on  the  information  received.  Treasury 
believes  it  is  appropriate  to  expand  the 
"investment  account"  exception  to 
include  investment  accounts  established 
through  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  and  has  modified 
proposed  §  208.6(b)(2)  accordingly. 

Another  provision  in  proposed 
§  208.6(b)(2)  that  received  comment  was 
the  requirement  that,  for  an  account  in 
the  name  of  the  broker  or  dealer,  the 
account  and  all  associated  records  be 
structured  so  that  the  recipient's  interest 
is  protected  under  applicable  Federal  or 
State  deposit  insurance  regulations. 
Commenters  ui^ged  Treasury  to 
reconsider  this  requirement.  They  stated 
that  the  costs  and  burden  of 
restructuring  operations  to  establish  and 
maintain  a  system  that  would  provide 
individual  deposit  insurance  coverage 
would  far  outweigh  any  possible  benefit 
to  payment  recipients. 

According  to  commenters,  funds 
deposited  into  an  account  in  the  name 
of  a  broker  or  dealer  generally  remain  in 
the  account  for  a  very  short  period  of 
time.  In  most  cases,  the  funds,  once 
deposited,  are  transferred  immediately 
to  an  investment  vehicle.  Therefore,  the 
required  deposit  insurance  would  only 
apply  for  the  short  period  of  time  that 
the  funds  remained  in  the  account. 
Commenters  also  stated  that  emy 
recipient  depositing  a  payment  into  a 
broker  or  dealer  account  would  have 
ab«ady  established  an  account  with  the 
broker  or  dealer  and  therefore  would  be 
aware  of  the  uninsured  nature  of  an 
investment  and  the  associated  risks. 

Based  on  these  comments  and  after 
consultation  with  the  Securities  Investor 
Protection  Corporation  and  the  Federal 
Deposit  Insurance  Corporation,  Treasury 
has  determined  that  the  nature  of 
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investment  accounts  makes  it 
impractical  to  reqiiire  that  deposit 
insurance  apply  to  such  accounts. 
Treasury  has,  therefore,  deleted  in  the 
final  rule  the  requirement  that  any 
account  in  the  name  of  the  broker  or 
dealer  and  all  associated  records  be 
structured  so  that  the  recipient's  interest 
is  protected  under  applicable  Federal  or 
State  deposit  insurance  regulations. 

G.  Section  208.7— Agency 
Responsibilities 

Final  §  208.7  requires  agencies  to 
notify  check  recipients  and  newly- 
eligible  payment  recipients  of  options 
available  to  them  and  to  establish 
procedures  that  allow  recipients  to 
indicate  that  they  elect  to  have  payment 
deposited  by  EFT  to  an  account  held  by 
them. 

Requirement  To  Make  Disclosiu«s 

Final  §  208.7(a)  requires  agencies  to 
notify  each  individual  who  is  eligible  to 
receive  a  Federal  benefit,  wage,  salary, 
or  retirement  payment  and  who  is  not 
already  receiving  payment  by  EFT,  of 
the  individual's  rights  and  obligations 
under  §§  208.3.  208.4(a),  and  208.5.  The 
agency  disclosure  requirement  does  not 
extend  to  individuals  to  whom  the 
agency  is  not  required  to  make 
payments  electronically  pursuant  to  a 
waiver  provided  in  §§  208.4(b)  through 
208.4(g). 

Treasury  received  comments  from 
consumer  and  community-based 
organizations  urging  Treasury  to  fully 
inform  Federal  benefit  payment 
recipients  of  all  options  available  to 
them  so  that  these  recipients  would  not 
enter  into  costly  or  otherwise 
inappropriate  account  arrangements. 
Some  community-based  organizations 
asked  that  Treasury's  public  education 
efforts  be  stopped  until  the  features  of 
the  ETASM  and  waiver  categories  are 
established.  One  benefit  agency 
requested  that  it  be  exempted  firom  the 
January  2, 1999,  deadline  for  all 
payments  and  instead  be  allowed  to 
begin  its  enrollment  for  all  recipients 
after  the  features  of  the  ETA^m  have 
been  established. 

Treasury  agrees  that  fully  informing 
recipients  of  all  options  is  a  critical 
component  of  EFT  implementation. 
Treasury  sees  no  benefit  to  stopping  the 
public  education  effort  or  delaying 
implementation  of  EFT  but  will  instead 
focus  on  ensiuing  that  recipients  are 
aware  of  available  waiver  categories  and 
options  concerning  the  ETA^m.  As  of  the 
effiective  date  of  this  regulation,  agencies 
are  reqiiired  to  begin  providing  such 
disclosures  to  all  individuals  eligible  to 
receive  a  Federal  benefit,  wage,  salary, 
or  retirement  payment  and  who  are  not 


already  receiving  payment  by  EFT.  In 
addition,  once  the  ETA^m  is  available, 
agencies  will  be  expected  to  notify  all 
eligible  individuals  who  are  not 
receiving  payment  by  EFT,  including 
those  who  may  have  received  a  prior 
disclosure,  of  the  availability  of  the 
ETA^M  and  other  options. 

Agencies  must  provide  the  required 
disclosure  to  newly  eligible  recipients 
and  those  ciurently  receiving  checks, 
but  not  to  those  currently  receiving  their 
payments  by  EFT.  Requiring  agencies  to 
notify  recipients  who  currently  receive 
payments  by  EFT  would  place  a  heavy 
administrative  and  financial  biutlen  on 
agencies.  However,  to  ensure  that  all 
recipients  are  aware  of  their  options, 
including  those  recipients  who 
currently  receive  their  payments 
electronically,  it  is  Treasury's  intent  to 
provide,  through  the  public  education 
effort,  ongoing  disclosure  and 
notification. 

Model  Disclosure  Language 

To  facilitate  compliance  with 
§  208.7(a),  Appendices  A  and  B  set  forth 
model  language  for  agency  use. 
Appendix  A  is  for  use  until  the  date  the 
Secretary  determines  the  ETA^m  is 
available.  Appendix  B  is  for  use  on  and 
after  the  date  the  Secretary  determines 
the  ETA^M  is  available.  The  phrase 
"substantially  similar"  in  §  208.7  gives 
an  agency  the  flexibiUty  to  tailor  the 
model  disclosure  to  its  recipients.  For 
example,  the  Social  Security 
Administration  might  prefer  to  use  the 
phrase  "Social  Security  payment" 
instead  of  "Federal  payment"  in 
communicating  with  its  recipients. 

Requirement  To  Establish  Procedures 

In  addition  to  requiring  disclosure, 
the  final  rule  requires  agencies  to 
establish  procedures  that  allow 
recipients  to  indicate  that  the  recipient 
elects  to  have  payment  deposited  by 
EFT  to  an  account  held  by  the  recipient.  ' 
Proposed  §  208.7  required  that  the 
agency  "obtain"  either  1)  information  to 
make  an  EFT  payment  if  the  recipient 
had  an  accoimt  at  a  financial  institution 
or  2)  a  written  certification  that  the 
recipient  did  not  have  an  account  or 
that  receiving  an  EFT  payment  would 
impose  a  hardship  on  the  recipient.  The 
word  "obtain"  implied  that  a  written 
response  was  necessary  and  also 
implied  that  the  recipient  must  respond 
in  all  cases. 

The  reqtdrement  in  final  §  208.7(b) 
that  agencies  "put  into  place  procedures 
that  allow  recipients  to  indicate  that  the 
recipient  elects  to  have  payment 
deposited  by  electronic  funds  transfer  to 
an  account  held  by  the  recipient" 
replaces  the  requirement  in  the  208 


NPRM  that  agencies  "obtain"  account 
information  or  written  waiver 
certifications  from  recipients.  The  word 
"indicate"  is  used  to  make  it  clear  that 
the  communication  need  not  be  in 
writing,  as  was  implied  by  the  use  of  the 
term  "certification"  in  the  208  NPRM. 
The  term  "elect"  is  used  to  clarify  that 
individuals  have  a  range  of  options. 

Under  final  Part  208,  agencies  are  not 
required  to  obtain  written  waiver 
determinations,  and  in  the  case  of  the 
automatic  waiver,  recipients  need  not 
respond  at  all.  The  language  in  final 
§  208.7(b)  makes  it  clear  that  although 
the  agency  must  have  a  procedure  in 
place  for  collecting  account  information 
if  the  recipient  elects  to  receive  payment 
electronically,  the  agency  is  not 
required  to  gather  waiver  information 
from  the  recipient.  Rather,  the  agency 
may  decide,  at  its  discretion,  whether  or 
not  to  request  information  from  the 
recipient,  in  writing  or  orally,  indicating 
that  a  hardship  waiver  has  been 
invoked.  However,  if  the  recipient  does 
not  respond  to  such  a  request,  the 
agency  must  presume  that  the  recipient 
has  invoked  a  waiver  until  further 
communication  is  received  and  may  not 
delay  or  withhold  the  recipient's 
payment. 

H.  Section  208.8 — Recipient 
Responsibilities 

The  wording  of  final  §  208.8  is 
identical  to  that  in  proposed  §  208.8(a). 
In  the  208  NPRM,  however,  the  phrase 
"an  account  with  a  financial 
institution"  refiarred  only  to  non-ETA*** 
accounts.  In  the  final  rule  "an  account 
with  a  financial  institution"  refers  to 
ETAsSM  as  well  other  accounts  held  by 
recipients  at  financial  institutions.  As 
with  the  208  NPRM,  the  phrase  "who  is 
required  to  receive  payment  by 
electronic  funds  transfer"  is  an 
acknowledgment  that  waivers  will 
apply  in  some  cases. 

Under  proposed  §  208.8(b),  any 
individual  required  to  receive  payment 
by  EFT  who  does  not  have  an  account 
with  a  financial  institution  would  have 
been  required  to  certify  in  writing  that 
he  or  she  does  not  have  an  account,  and 
would  have  been  provided  with  an 
ETA^*^.  As  disciissed  in  connection 
with  §  208.5.  the  final  rule  provides  that 
the  ETASM  is  available  to  all  individuals 
who  are  eligible  to  receive  a  Federal 
benefit,  wage,  salary,  or  retirement 
payment  and  who  request  an  ETA***, 
whether  or  not  they  already  have  an 
account  at  a  financial  institution. 
Therefore,  final  §  208.8  removes  this 
provision. 

Proposed  §  208.8(c)  required  that  each 
individual  who  qualifies  for,  and  wishes 
to  apply  for,  a  waiver  must  certify  that 
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election  in  writing.  As  discussed  above 
in  connection  wiUi  §  208.4(a),  the 
recipient  has  the  sole  discretion  to 
detennine  whether  he  or  she  qualifies 
for  a  waiver.  There  is  no  longer  an 
application  and  written  certification 
requirement.  Therefore,  proposed 
§  208.8(c)  is  removed  from  the  final  rule. 

/.  Section  208.9 — Compliance 

Monitoring  Compliance 

Final  §  208.9  is  unchanged  from 
proposed  §  208.9  except  that  the  208 
NPRM  stated  that  Treasury  may  require 
agencies  to  provide  information  about 
"the  methods  by  which  they  make 
payments,"  whereas  the  final  regulation 
provides  that  Treasury  may  require 
agencies  to  provide  information  about 
"their  progress  in  converting  payments 
to  electronic  funds  transfer."  This 
change  was  made  to  clarify  that 
Treasiuy  intends  to  monitor  agencies' 
progress  in  converting  payments  to  EFT. 
If  Treasury  has  reason  to  believe  that 
sufficient  progress  is  not  being  made, 
notwithstanding  payments  made  by 
check  as  a  result  of  waivers,  an  agency 
may  be  required  to  furnish  to  Treasury 
information  concerning  their  conversion 
efforts. 

Documentation  of  Waivers 

Comments  were  received  from  several 
agencies  requesting  guidance  on 
documenting  compliance  with  this 
section.  Agencies  requested  clarification 
as  to  what  information  they  must 
provide  to  Treasiuy  to  docimient 
compliance,  particularly  with  respect  to 
the  documentation  of  waivers.  One 
agency  asked  if  Treasiuy  would  ever 
challenge  a  waiver.  Another  agency 
lurged  Treasury  to  clearly  state  that 
check  payments  that  result  from  the 
invocation  of  a  waiver  will  not  result  in 
the  assessment  of  a  charge  pursuant  to 
31  U.S.C.  3335. 

Treasury  does  not  intend  to  challenge, 
or  to  permit  agencies  to  challenge,  the 
bases  upon  which  individuals  invoke 
waivers.  As  discussed  in  connection 
with  §  208.8,  individuals  are  given 
discretion  to  determine  their  eligibility 
for  waivers  under  §  208.4(a).  Check 
payments  made  by  an  agency  on  the 
basis  of  such  a  waiver  will  not  result  in 
the  assessment  of  a  charge.  Moreover. 
Treasiuy  does  not  intend  to  review 
routinely  agency  decisions  to  make 
payment  by  check  or  cash  in 
ciraunstances  addressed  in  §§  208.4(b) 
through  (g).  However,  Treasury  may 
consider  the  appropriateness  of  check  or 
cash  payments  by  agencies  in  reliance 
on  §§  208.4(b)  through  (g)  on  a  case-by- 
case  basis. 


Treasury  expects  that  agencies  will 
docximent  their  policies  and  procedures 
regarding  the  use  of  waivers  (including 
any  presumption  that  a  waiver  has  been 
invoked  where  a  recipient  has  not 
responded  to  the  agency).  If  Treasury 
finds  such  documentation  to  be 
sufficient  for  determining  compliance, 
Treasiuy  will  not  assess  a  charge  to  the 
agency  pursuant  to  31  U.S.C.  3335.  If 
there  is  no  documentation  for  a  waived 
payment  or  classes  of  pajrments. 
Treasury  may  determine  whether  those 
payments  are  in  compliance  with  this 
part  on  a  case-by-case  basis. 

/.  Section  208.10— Reservation  ofRigfMs 

This  section  states  that  the  Secretary 
reserves  the  right  to  waive  any 
provision(s)  of  this  regulation  in  any 
case  or  class  of  cases.  Treasury  received 
a  comment  on  this  section  from  a 
consumer  advocacy  organization 
concerned  that  the  Seoetary's 
discretion  in  waiving  any  provision(s}  of 
Part  208  was  overly  broad  and 
potentially  harmful  to  those  recipients 
currently  protected  fix>m  hardship  by 
waiver  provisions  set  forth  in  §  208.4(a). 
Treasury  has  no  intention  of 
withdrawing  any  hardship  waivers  set 
forth  in  this  rule.  The  intent  of  this 
section  is  to  give  Treasiuy  flexibility  to 
grant  waivers,  without  amending  the 
rule,  for  any  unforseen  situation  where 
an  EFT  payment  is  impossible  or 
impracticable  and  for  which  no  waivers 
set  forth  in  §  208.4  may  be  relied  upon. 

IV.  ^ledal  Analysis 

Although  it  has  been  determined  that 
this  regulation  is  a  significant  regulatory 
action  for  purposes  of  §  3(f)(4)  of 
Executive  Order  12866,  the  Office  of 
Management  and  Budget  ("OMB")  has 
waived  the  preparation  of  a  Regulatory 
Assessment. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  the 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Treasury  has 
included  seven  categories  of  waivers  in 
the  final  rule.  Further,  the  rule  does  not 
restrict  small  entities  who  are  currently 
participating  in  the  delivery  of  services 
to  recipients  who  receive  their  Federal 
payments  by  EFT  from  continuing  to  do 
so  in  the  future.  Therefore.  Treasury 
believes  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  a  regulatory  flexibility  analysis  is 
not  required. 

The  collection  of  information 
contained  in  the  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  under  section 
.  3507(d)  of  the  Paperwork  Reduction  Act 


of  1995  (44  U.S.C.  Chapter  35)  under 
Control  Number  1510-0066.  Under  the 
Paperwork  Reduction  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
[>erson  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

"nie  collection  of  information  in  this 
regulation  is  contained  in  §208.8.  The 
information  (name  of  financial 
institution,  routing  number,  and 
account  number)  is  required  to  enable 
an  agency  to  pay  a  recipient  of  a  Federal 
payment  by  EFT.  The  collection  of 
informaticm  is  mandatory.  31  U.S.C. 
3332(g),  as  amended^  requires  recipients 
of  Federal  payments  to  "provide  to  the 
Federal  agency  that  makes  or  authorizes 
the  payments  information  necessary  for 
the  recipient  to  receive  electronic  funds 
transfer  payments."  The  likely 
respondents  vary  depending  on  the 
agency  making  the  payment.  For  the 
Service,  the  likely  respondents  are 
employees  of  the  Service  who  currently 
receive  payments,  such  as  pajnnents  for 
salary,  travel  reimbursement,  or 
retirement,  by  check;  and  individuals 
and  vendors  that  currently  receive 
vendor  payments  by  check. 

The  estimated  total  annual  reporting 
burden  is  46  hours.  The  estimated 
burden  hours  per  respondent  is  0.25 
hours.  The  estimated  number  of 
respondents  is  183.  These  figures 
represent  the  burden  imposed  by  the 
Service.  The  reporting  burden  imposed 
by  other  agencies  will  be  addressed  by 
those  agencies. 

Comments  on  the  accuracy  of  the 
estimate  for  this  collection  of 
information  or  suggestions  to  reduce  the  . 
burden  should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  Department 
of  the  Treasury,  Financial  Management 
Service,  Washington,  D.C.,  20503,  wdth 
copies  to  Jacqueline  Perry,  Public 
Reports  Clearance  Officer,  Financial 
Management  Service,  3361  75th 
Avenue,  Landover,  MD,  20785. 

List  of  Sul^ects  in  31  CFR  Part  208 

Accounting,  Automated  Clearing 
House,  Banks,  Banking,  Electronic  funds 
transfer,  Financial  institutions. 
Government  payments. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  Part  208  is  revised  to 

read  as  follows: 

PART  208-MANAGEMENT  OF 
FEDERAL  AGENCY  DISBURSEMENTS 

Sec. 

208.1  Scope  and  application. 

208.2  Definitions. 
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208.3  Payment  by  electronic  funds  transfer. 

208.4  Waivers. 

208. 5  Availability  of  the  ETASm. 

208.6  General  account  requirements. 

208.7  Agency  responsibilities. 

208.8  Recipient  responsibilities. 

208.9  Compliance. 

208. 1 0  Reservation  of  rights. 

Appendix  A — ^M odel  Disclosure  for  Use 
Until  ETA^!^  Becomes  Available 

Appendix  B — Model  Disclosure  for  Use  After 
ETA^M  Becomes  Available 

Authority:  5  U.S.C.  301;  12  U.S.C.  90.  265. 
266. 1767. 1789a;  31  U.S.C  321.  3122,  3301, 
3302,  3303,  3321,  3325.  3.327,  3328.  3332, 
3335,  3336,  6503;  Pub.  L.  104-208, 110  Stat. 
3009. 

§  208. 1    Scope  and  application. 

This  part  applies  to  all  Federal 
payments  made  by  an  agency  and, 
except  as  specified  in  §  208.4,  requires 
such  payments  to  be  made  by  electronic 
funds  transfer.  This  part  does  not  apply 
to  payments  imder  the  Internal  Revenue 
Code  of  1986  (26  U.S.C). 

§208.2    Definitions. 

(a)  Agency  means  any  department, 
agency,  or  instrumentality  of  the  United 
States  Government,  or  a  corporation 
owned  or  controlled  by  the  Government 
of  the  United  States. 

(b)  Authorized  payment  agent  means 
any  individual  or  entity  that  is 
appointed  or  otherwise  selected  as  a 
representative  payee  or  fiduciary,  under 
regulations  of  tbe  Social  Security 
Administration,  the  Department  of 
Veterans  Affairs,  the  Railroad 
Retirement  Board,  or  other  agency 
making  Federal  payments,  to  act  on 
behalf.of  an  individual  entitled  to  a 
Federal  payment. 

(c)  Disbursement  means,  in  the 
context  of  electronic  benefits  transfer, 
the  performance  of  the  following  duties 
by  a  Financial  Agent  acting  as  agent  of 
the  United  States: 

(1)  The  establishment  of  an  account 
for  the  recipient  that  meets  the 
requirements  of  the  Federal  Deposit 
Insurance  Corporation  or  the  National 
Credit  Union  Administration  Board  for 
deposit  or  share  insurance; 

(2)  The  maintenance  of  such  an 
account; 

(3)  The  receipt  of  Federal  payments 
through  the  Automated  Clearing  House 
system  or  other  electronic  means  and 
crediting  of  Federal  payments  to  the 
account;  and  (4)  The  provision  of  access 
to  funds  in  the  account  on  the  terms 
specified  by  Treasury. 

(d)  Electronic  benefits  transfer  (EBT) 
means  the  provision  of  Federal  benefit, 
wage,  salary,  and  retirement  payments 
electronically,  through  disbursement  by 
a  financial  institution  acting  asM 


Financial  Agent.  For  purposes  of  this 
part,  EBT  includes  disbursement 
through  an  ETA^^*  and  through  a 
Federal/State  EBT  program. 

(e)  Electronic  funds  transfer  means 
any  transfer  of  funds,  other  than  a 
transaction  originated  by  cash,  check,  or 
similar  paper  instrument,  that  is 
initiated  through  an  electronic  terminal, 
telephone,  computer,  or  magnetic  tape, 
for  die  purpose  of  ordering,  instructing, 
or  authorizing  a  financial  institution  to 
debit  or  credit  an  account.  The  term 
includes,  but  is  not  limited  to. 
Automated  Clearing  House  transfers, 
Fedwire  transfers,  and  transfers  made  at 
automated  teller  machines  and  point-of- 
sale  terminals.  For  purposes  of  this  part 
only,  the  term  electronic  funds  transfer 
includes  a  credit  card  transaction. 

(f)  f  T/iSM  means  the  Treasury- 
designated  electronic  transfer  accoimt 
made  available  by  a  Federally-insured 
financial  institution  acting  as  a 
Financial  Agent  in  accordance  with 
§208.5  of  this  part. 

(g)  Federal  payment  means  any 
payment  made  by  an  agency. 

U)  The  term  includes,  but  is  not 
limited  to: 

(i)  Federal  wage,  salary,  and 
retirement  payments; 

(ii)  Vendor  and  expense 
reimbursement  payments; 

(iii)  Benefit  payments;  and 

(iv)  Miscellaneous  payments 
including,  but  not  limited  to: 
interagency  payments;  grants;  loans: 
fees;  principal,  interest,  and  other 
payments  related  to  U.S.  marketable  and 
norunarketable  seciuities;  overpayment 
reimbursements;  and  payments  under 
Federal  insurance  or  guarantee 
programs  for  loans. 

(2)  For  purposes  of  this  part  only,  the 
term  "Federal  payment"  does  not  apply 
to  payments  under  the  Internal  Revenue 
Code  of  1986  (26  U.S.C). 

(h)  Federal/State  EBT  program  means 
any  program  that  provides  access  to 
Federal  benefit,  wage,  salary,  and 
retirement  payments  and  to  State- 
administered  benefits  through  a  single 
delivery  system  and  in  which  Treasury 
designates  a  Financial  Agent  to  disburse 
the  Federal  payments. 

(i)  Federally-insured  financial 
institution  means  any  financial 
institution,  the  deposits  of  which  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  under  12  U.S.C. 
Chapter  16  or,  in  the  case  of  a  credit 
imion,  the  member  accounts  of  which 
are  insured  by  the  National  Credit 
Union  Share  Insurance  Fund  imder  12 
U.S.C.  Chapter  14.  Subchapter  n. 

(j)  Financial  Agent  means  a  financial 
institution  that  has  been  designated  by 
Treasury  as  a  Financial  Agent  for  the 


provision  of  EBT  services  under  any 
provision  of  Federal  law,  including  12 
U.S.C.  90,  265,  266, 1767.  and  1789a, 
and  31  U.S.C.  3122  and  3303,  as 
amended  by  the  Omnibus  Consolidated 
Appropriations  Act,  1997,  Section  664, 
Public  Law  104-208. 
(k)  Financial  institution  means: 

(1)  Any  insured  bank  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  1813)  or  any 
bank  which  is  eligible  to  make 
application  to  become  an  insured  bank 
under  section  5  of  such  Act  (12  U.S.C. 
1815); 

(2)  Any  mutual  savings  bank  as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C  1813) 
or  any  bank  which  is  eligible  to  make 
application  to  become  an  insured  bank 
under  section  5  of  such  Act  (12  U.S.C 
1815); 

(3)  Any  savings  bank  as  defined  in 
section  3  of  the  Federal  IDeposit 
Insurance  Act  (12  U.S.C.  1813)  or  any 
bank  which  is  eligible  to  make 
application  to  become  an  insured  bank 
under  section  5  of  such  Act  (12  U.S.C. 
1815); 

(4)  Any  insured  credit  union  as 
defined  in  section  101  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1752)  or 
any  credit  union  which  is  eligible  to 
make  application  to  become  an  insured 
credit  union  under  section  201  of  such 
Act  (12  U.S.C.  1781); 

(5)  Any  savings  association  as  defined 
in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  which  is 
an  insured  depository  institution  (as 
defined  in  such  Act)  (12  U.S.C.  1811  et 
seq.)  or  is  eligible  to  apply  to  become  an 
insured  depository  institution  under  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1811  et  seq.);  and 

(6)  Any  agency  or  branch  of  a  foreign 
bank  as  defined  in  section  1(b)  of  the 
International  Banking  Act,  as  amended 
(12  U.S.C.  3101). 

(1)  Individual  means  a  natural  person. 

(m)  Recipient  means  an  individual, 
corporation,  or  other  public  or  private 
entity  that  is  authorized  to  receive  a 
Federal  payment  fitim  an  agency. 

(n)  Secretary  means  Secretary  of  the 
Treasury. 

(o)  Treasury  means  the  United  States 
Department  of  the  Treasury. 

S  208.3    Payment  by  electronic  funds 
transfer. 

Subject  to  §208.4,  and 
notwithstanding  any  other  provision  of 
law.  effective  January  2, 1999,  all 
Federal  payments  made  by  an  agency 
shall  be  made  by  electronic  funds 
transfiBr. 
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1 206.4    Wilvtrt. 

Payment  by  electronic  funds  transfer 
is  not  required  in  the  following  cases: 

(a)  Where  an  individual  determines, 
in  his  or  her  sole  discretion,  that 
payment  by  electronic  funds  transfer 
would  impose  a  hardship  due  to  a 
physical  or  mental  disability  or  a 
geographic,  language,  or  literacy  barrier, 
or  would  impose  a  financial  hardship. 
In  addition,  the  requirement  to  receive 
payment  by  electronic  funds  transfer  is 
automatically  waived  for  all  individuals 
who  do  not  have  an  account  with  a 
financial  institution  and  who  are 
eligible  to  open  an  ETA^^  imder 
§  208.5,  until  such  date  as  the  Secretary 
determines  that  the  ETA^i^  is  available; 

Cb)  Where  the  political,  financial,  or 
communications  infrastructme  in  a 
foreign  country  does  not  support 
payment  by  electronic  funds  transfer; 

(c)  Where  the  payment  is  to  a 
recipient  within  an  area  designated  by 
the  President  or  an  authorized  agency 
administrator  as  a  disaster  area.  This 
waiver  is  limited  to  payments  made 
within  120  days  after  the  disaster  is 
declared; 

(d)  Where  either 

(1)  A  military  operation  is  designated 
by  the  Secretary  of  Defense  in  which 
uniformed  services  imdertake  military 
actions  against  an  enemy,  or 

(2)  A  call  or  order  to,  or  retention  on, 
active  duty  of  members  of  the 
uniformed  services  is  made  during  a 
war  or  national  emergency  declared  by 
the  President  or  Congress; 

(e)  Where  a  threat  may  be  posed  to 
national  security,  the  life  or  physical 
safety  of  any  individual  may  be 
endangered,  or  a  law  enforcement  action 
may  be  compromised; 

(f)  Where  the  agency  does  not  expect 
to  make  more  than  one  payment  to  the 
same  recipient  within  a  one-year  period, 
i.e.,  the  payment  is  non-recurring,  and 
the  cost  of  making  the  payment  via 
electronic  funds  transfer  exceeds  the 
cost  of  making  the  payment  by  check; 
and 

(g)  Where  an  agency's  need  for  goods 
and  services  is  of  such  unusual  and 
compelling  urgency  that  the 
Government  would  be  seriously  injured 
unless  payment  is  made  by  a  method 
other  than  electronic  funds  transfer;  or, 
where  there  is  only  one  source  for  goods 
or  services  and  the  Government  would 
be  seriously  injured  unless  payment  is 
made  by  a  method  other  them  electronic 
funds  transfer. 

S20e^   Availability  of  the  ETA  «M. 

An  individual  who  receives  a  Federal 
benefit,  wage,  salary,  or  retirement 
payment  shall  be  eligible  to  open  an 
ETA  s*^  at  any  Federally-insured 


financial  institution  that  offers  ETAsSm. 
Any  Federally-insured  financial 
institution  shall  be  eligible,  but  not 
required,  to  offer  ETAs  sm  as  Treasury's 
Financial  Agent.  A  Federally-insured 
financial  institution  that  elects  to  offer 
ETAs^i^  shall,  upon  entering  into  an 
ETASM  Financial  Agency  Agreement 
with  the  Treasury,  be  designated  as 
Treasury's  Financial  Agent  for  the 
offering  of  the  account  pursuant  to 
Public  Law  104-208.  Treasmy  shall 
make  publicly  available  requ^ed 
attributes  for  ETAs  s^  and  any  ETA  sm 
offered  by  a  Federally-insiued  financial 
institution  shall  comply  with  such 
requirements.  The  offering  of  an  ETA  ^** 
shall  constitute  the  provision  of  EBT 
services  within  the  meaning  of  Public 
Law  104-208. 

§  208.6    General  account  requiramanta. 

(a)  All  Federal  payments  made  by 
electronic  funds  transfer,  including 
those  made  through  an  ETA  ^m,  shall  be 
deposited  into  an  account  at  a  financial 
institution.  For  all  payments  other  than 
vendor  payments,  the  accoimt  at  the 
financi^  institution  shall  be  in  the 
name  of  the  recipient,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)(1)  Where  an  authorized  payment 
agent  has  been  selected,  the  Federal 
payment  shall  be  deposited  into  an 
accoimt  titled  in  accordance  with  the 
regulations  governing  the  authorized 
payment  agent. 

(2)  Where  a  Federal  payment  is  to  be 
deposited  into  an  investment  accoimt 
established  through  a  securities  broker 
or  dealer  registered  with  the  Securities 
and  Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934,  or  an 
investment  account  established  through 
an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  or  its  transfer  agent,  such  payment 
may  be  deposited  into  an  account 
designated  by  such  broker  or  dealer, 
investment  company,  or  transfer  agent. 

1206.7    Agency  reaponaibHitlaa. 

(a)  An  agency  shall  disclose  to  each 
individual  who  is  eligible  to  receive  a 
Federal  benefit,  wage,  salary,  or 
retirement  payment  and  who  is  not 
already  receiving  payment  by  electronic 
funds  transfer  the  individual's  rights 
and  obligations  under  §§  208.3,  208.4(a) 
and  208.5  of  this  part,  unless  payment 
by  electronic  funds  transfer  is  not 
required  pursuant  to  any  provision  of 
subsections  (b)  through  (g)  of  §  208.4. 

(1)  Prior  to  the  date  the  ETA  sm 
becomes  available,  the  disclosure  shall 
be  in  a  form  substantially  similar  to  the 
model  disclosure  set  fordi  in  appendix 
A  of  this  part. 


(2)  On  and  after  the  date  the  ETA  sm 
becomes  available,  the  disclosure  shall 
be  in  a  form  substantially  similar  to  the 
model  disclosure  set  forth  in  appendix 
B  of  this  part. 

(b)  An  agency  shall  put  into  place 
procedures  that  aUow  recipients  to 
indicate  that  the  recipient  elects  to  have 
payment  deposited  by  electronic  funds 
transfer  to  an  account  held  by  the 
recipient  at  a  financial  institution.  In 
addition,  an  agency  may  put  into  place 
procedures  to  request  that  individuals 
who  are  invoking  a  hardship  waiver 
under  §  208.4(a)  indicate,  in  writing  or 
orally,  that  a  hardship  waiver  has  been 
invoked.  However,  an  agency  may  not 
delay  or  withhold  payment  ii  a  recipient 
does  not  respond  to  such  a  request 

f20ej    Recipient  raaponaibilltlaa. 

Each  recipient  who  is  required  to 
receive  payment  by  electronic  funds 
transfer  and  who  has  an  account  with  a 
financial  institution  must,  within  the 
time  frame  specified  by  the  agency 
making  the  pa)rment.  designate  a 
financial  institution  through  which  the 
payment  may  be  made  and  provide  the 
agency  with  the  information  requested 
by  the  agency  in  order  to  effect  payment 
by  electronic  funds  transfer. 

§206.9   Compliance. 

(a)  Treasury  will  monitor  agencies' 
compliance  with  this  part.  Treasury  may 
require  agencies  to  provide  information 
about  their  progress  in  converting 
payments  to  electronic  funds  transfer. 

(b)  If  an  agency  fails  to  make  payment 
by  electronic  fimds  transfer,  as 
prescribed  under  this  part.  Treasury 
may  assess  a  charge  to  the  agency 
pursuant  to  31  U.S.C.  3335. 

§206.10    Reaarvation  of  rights. 

The  Secretary  reserves  the  right,  in 
the  Secretary's  discretion,  to  waive  any 
provision(s)  of  this  regulation  in  any 
case  or  class  of  cases. 

Appendix  A  to  Part  208 — ^Model 
Disclosure  for  Use  Until  ETA  SM     • 

Becomes  Available 

The  Debt  Collection  Improvement  Act  of 
1996  requires  that  most  Federal  payments  be 
made  by  electronic  funds  transfer  after 
January  2, 1999. 

If  you  are  currently  receiving  your  Federal 
payment  by  check  or  you  have  just  become 
eligible  to  begin  receiving  a  Federal  payment, 
you  have  several  choices: 

(1)  Receive  your  payment  by  Direct  Deposit 
through  the  financial  institution  of  your 
choice. 

The  Government  makes  payments 
electronically  through  a  program  called 
Direct  Deposit.  Direct  Deposit  is  a  safe, 
convenient,  and  reliable  way  to  receive  your 
Federal  payment  through  a  financial 
institution.  (A  financial  institution  can  be  a 
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bank,  credit  union,  savings  bank,  or  thrift.) 
Many  financial  institutions  o£fer  basic,  low- 
cost  accounts  in  addition  to  full-service 
checking  or  savings  accounts. 

(2)  Do  nothing  now  and  wait  for  a  basic, 
low-cost  account,  called  an  ETA^^,  to 
become  available. 

If  you  do  not  have  an  account  with  a 
financial  institution,  you  do  not  need  to  do 
anything  now.  In  the  future  a  low-cost 
account,  called  an  ETA^,  will  be  available 
at  many  financial  institutions.  Like  Direct 
Deposit,  the  ETA  ^**  (which  stands  for 
electronic  transfisr  account)  is  a  safls, 
convenient,  and  reliable  way  to  receive  your 
Federal  payment  through  a  financial 
institution.  You  are  eligible  to  open  this 
account,  at  a  low  monthly  fise,  if  you  receive 
a  Federal  benefit,  wage,  salary,  or  retirement 
payment.  (Agency  name]  will  contact  you 
and  let  you  know  when  the  ETA^^  is 
available  and  which  financial  institutions  in 
your  area  ofiisr  the  accoimt. 

(3)  Continue  to  receive  a  check. 

If  receiving  your  payment  electronically 
would  cause  you  a  hardship  because  you 
have  a  physical  or  mental  disability,  or 
because  of  a  geographic,  language,  or  literacy 
barrier,  you  may  receive  your  payment  by 
check.  In  addition,  if  receiving  your  payment 
electronically  would  cause  you  a  financial 
hardship  because  it  would  cost  you  more 


than  receiving  your  payment  by  check,  you 
may  receive  your  payment  by  check. 

Please  call  [agency  name)  at  (agency 
customer  service  number]  if  you  would  like 
more  infonnation  on  Direct  Deposit,  the 
ETA  ***,  or  hardship  waivers. 

Appendix  B  to  Part  208— Model 
Disclosure  for  Use  Afto-  ETA  sm 
BeoHnes  Available 

The  Debt  Collection  Improvement  Act  of 
1996  requires  that  most  Federal  payments  be 
made  by  electronic  funds  transfer  after 
January  2, 1999. 

If  you  are  currently  receiving  yotir  Federal 
payment  by  check  or  you  have  just  become 
eligible  to  b^in  receiving  a  Federal  payment, 
you  have  several  choices: 

(1)  Receive  your  payment  by  Direct  Deposit 
through  the  financial  institution  of  your 
choice. 

The  Government  makes  payments 
electronically  through  a  program  called 
Direct  Deposit  Direct  Deposit  is  a  safe, 
convenient,  and  reliable  way  to  receive  your 
Federal  payment  through  a  financial 
institution.  (A  financial  institution  can  be  a 
bank,  credit  union,  savings  bank,  or  thrifL) 
Many  financial  institutions  offer  basic,  low- 
cost  accounts  in  addition  to  full-service 
checking  or  savings  accounts. 

(2)  Receive  your  payment  through  a  basic, 
low-cost  account  called  an  ETA  s**. 


If  you  receive  a  Federal  benefit,  wage, 
salary,  or  retirement  payment,  you  are 
eligible  to  open  an  ETA  **•.  This  account  is 
available  for  a  low  monthly  fee  at  many 
financial  institutions.  Like  Direct  Deposit,  the 
ETA^**  (which  stands  for  electronic  transfer 
account)  is  a  safe,  convenient,  and  reliable 
way  to  receive  your  Federal  payment  through 
a  financial  institution.  Please  call  the 
customer  service  number  listed  below  to  find 
out  which  financial  institutions  in  your  area 
offer  the  ETA  SM. 

(3)  Continue  to  receive  a  check. 

If  receiving  jrour  fwyment  electronically 
would  cause  you  a  hardship  because  you 
have  a  physical  at  mental  disability,  or 
because  of  a  geographic,  language,  or  literacy 
barrier,  you  may  receive  your  payment  by 
check.  In  addition,  if  receiving  your  payment 
electronically  would  cause  you  a  financial 
hardship  because  it  would  cost  you  more 
than  receiving  your  payment  by  check,  you 
may  receive  your  payment  by  dieck. 

Please  call  (agency  name]  at  [agency 
customer  service  number]  if  you  would  like 
more  infonnation  on  Direct  Deposit,  the 
ETA  ^**,  or  hardship  waivers. 

Dated:  September  21, 1998. 
RidMrd  L.  Gregg, 
Commissioner. 
(FR  Doc.  9»-2S667  Filed  9-24-98;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Notice  of  September  23,  1998 

Continuation  of  Emergency  With  Respect  to  UNTTA 


On  September  26,  1993,  by  Executive  Order  12865,  I  declared  a  national 
emergency  to  deal  with  the  unusual  and  extraordinary  threat  to  the  foreign 
policy  of  the  United  States  constituted  by  the  actions  and  policies  of  the 
National  Union  for  the  Total  Independence  of  Angola  ("UNITA"),  prohibiting 
the  sale  or  supply  by  United  States  persons  or  from  the  United  States, 
or  using  U.S.  registered  vessels  or  aircraft,  of  arms,  related  materiel  of 
all  types,  petroleum,  and  petroleum  products  to  the  territory  of  Angola, 
other  than  through  designated  points  of  entry.  The  order  also  prohibits 
the  sale  or  supply  of  such  commodities  to  UNTTA.  On  December  12,  1997, 
in  order  to  take  additional  steps  with  respect  to  the  national  emergency 
declared  in  Executive  Order  12865,  I  issued  Executive  Order  13069,  closing 
all  UNITA  offices  in  the  United  States  and  imposing  additional  sanctions 
with  regard  to  the  sale  or  supply  of  aircraft  or  aircraft  parts,  the  granting 
of  take-off,  landing  and  overflight  permission,  and  the  provision  of  certain 
aircraft-related  services.  Most  recently,  on  August  19,  1998,  in  order  to 
take  further  steps  with  respect  to  the  national  emergency  declared  in  Execu- 
tive Order  12865,  I  issued  Executive  Order  13098,  blocking  all  property 
and  interests  in  property  of  UNTTA  and  designated  UNTTA  officials  and 
adult  members  of  their  immediate  families,  prohibiting  the  importation  of 
certain  diamonds  exported  from  Angola,  and  imposing  additional  sanctions 
with  regard  to  the  sale  or  supply  of  equipment  used  in  mining,  motorized 
vehicles,  watercraft,  spare  parts  for  motorized  vehicles  or  watercraft,  mining 
services,  arid  ground  or  waterborne  transportation  services. 

Because  of  our  continuing  international  obligations  and  because  of  the  preju- 
dicial effect  that  discontinuation  of  the  sanctions  would  have  on  the  Angolan 
peace  process,  the  national  emergency  declared  on  September  26,  1993, 
and  the  measures  adopted  pursuant  thereto  to  deal  with  that  emergency, 
must  continue  in  effect  beyond  September  26, 1998.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  the  national  emergency  with  respect  to  UNTTA. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


0O\U^i^AXA<rtO^ikA*^^ 


(FR  Doc.  98-25857 
Filed  9-24-98;  8:45  am) 
Billing  code  319S-01-P 


THE  WHITE  HOUSE, 
September  23,  1998. 
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510 

514 

540 

572 

585 

587 

588 


-.50837 
.50848 
..50648 
...48054 
...48983 
...48972 
,.50058 
..50058 
...48864 
..46063 
..46072 


..-50534 
..50634 
..50634 
...50534 
...50534 
..50534 
...50534 
..50534 
...50634 


197 50848 

248 .47217, 49161,  50849 

47CFR 

Ch.  I 47460 

1 47438,  48615.  50791 

21 48870 

54 48634 

69 48834.  49669 

73 48615.  49291.  49487. 

49667, 49870,  50995 

74 .48615 

78 .49870 

80 49870 

90 „ 49291 


15 50184,50185 

18.. 50547 

61 49520 

63 49520 

69 49520 

73 46978.  46979,  49323. 

49682, 49683.  49684 
97 49059 


48CFR 

246 

1504 

1542—.. 
1552 


.47439 

.46896 
.48888 


16 

232-. 
252... 


1509., 
1562., 


...48416 
..47460 
..47460 
..48630 
..49630 


48CFR 

172 

173 

174 

175 

176... 

177 


213., 


....—. 48566 

48566 

48566 

48666 

48566 

48566 

46692 

49382 

571 46899,  50995 

1002 : 46394 

1182 46394 

1 187 .36394 

1 1 88 — -.46394 

PrepoMdRulM: 

1 71 48844 

172 46844 

173 46844 

230 51 404 

231 48294 

fc^^r  ii«mnmii»inim«»»»«n J^fftfP 

571 49801 

572 46979.  49981 

585-..- -..-. 49958 

587 49958 

9QO  •••••■•••.■■•.•••••  ..••■••.•••■•...^vVDO 

50CFR 

17 46800,  48634, 49006, 

49022,51005 

20 56399,  50170 

32 46910 

1 00 46394 

226 46693 

227 49035 

285 48641,  49296,  49668, 

49873 

860 46701 

679 47461. 48634.  48296. 

49668.  50170.  50801.  51303 
PropoMd  RuIm: 
17 48162.  48165,  48166, 

49062,  49063,  49065.  49539. 

50187, 50547.  50850,  51329 

227 50187 

229 48670 

622 47461 

648 -47218,  48167,  48168, 

48465 

679 46993,  47218.  49540, 

48882 


IV 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  FederaJ  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  SEPTEMBER  25, 
1998 

AQRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haalth 
Inspection  Sarvice 

Exportation  and  irnportation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
affected  countries- 
Georgia;  receipt 
authorization;  published 
7-27-98 
Georgia;  receipt 
authorizations;  published 
9-18-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Minnesota;  published  7-27- 

98 
South  Carolina;  published  7- 
27-98 
Air  quality  implementation 
plans;  approval  arxl 
pronxjigation;  various 
States: 

Kentuci(y;  published  7-27-98 
New  Jersey;  published  8-26- 
98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glutamic  acid 
Technical  amendment  and 
correction;  published  9- 
25-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Maritime  services — 
Licensing  process 
simplification  and 
ftexibitity  for  public 
coast  stations; 
published  7-27-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admlnistiation 

Administrative  practice  arvj 
procedure: 

Drugs  composed  wholly  or 
partly  of  insulin; 


certification  regulations 
removed;  published  5-13- 
98 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Etodolac  tablets; 
published  9-25-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fairchikj;  published  9-24-98 
Stemme  GmbH  &  Co.  KG; 
published  9-10-98 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Savings  associations  and 
savings  and  loan  holding 
companies: 
Prior  notice  of  appointment 

or  employment  of 

directors  and  senior 

executive  officers; 

requirements;  published  9- 

25-981 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  26, 
1998 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Alexander  Schleicher 

Segetflugzeugt>au; 

published  8-12-98 
Glaser-Dirks  Flugzeugbau 

GmbH;  published  8-12-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Maricetlng 
Service 

Peanuts,  domestically 

produced;  comments  due  tiy 

10-2-98;  published  8-3-98 
Peanuts,  imported;  comments 

due  t>y  9-30-98;  published 

8-31-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Field  study;  definition; 
comments  due  l)y  9-29- 
98:  published  7-31-98 
Plant-related  quarantine, 
foreign: 

Wood  chips  from  Chile; 
comments  due  by  9-28- 
98;  published  7-28-98 


User  fees: 
Veterinary  services:  embryo 
collection  center  approval 
fees;  comments  due  by  9- 
28-98;  published  7-28-98 

AGRICULTURE 
DEPARTMENT 

FedersI  Crop  Insurance 
Corporstion 

Crop  insurance  regulations: 
Grapes;  comments  due  by 
10-2-98;  published  9-2-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Diseases  and  corxjitions 
identifiable  during  post- 
mortem inspection; 
HACCP-based  concepts; 
comments  due  by  9-28- 
98;  published  7-29-98 
In-plant  slaughter  inspection 
models  study  plan; 
HACCP-based  concepts; 
comments  due  by  9-28- 
98;  published  7-29-98 

AQRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Electric  program  standard 
contract  forms;  comments 
due  by  9-28-98;  putilished 
8-27-98 

ENERGY  DEPARTMENT 

Energy  Efficiency  and 
Renewabls  Energy  Office 

Energy  conservation: 

Alternative  fuel 
transportation  program— 
P-series  fuels  definition; 
comments  due  t>y  9-28- 
98;  published  7-28-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
10-2-98;  published  9-2-98 

MarytarKj;  connments  due  by 

10-2-98;  published  9-2-98 
New  Jersey;  comments  due 

by  9-30-96;  published  8- 

31-98 
North  Dakota;  comments 

due  by  9-28-98;  published 

8-27-98 
Pennsylvania;  comments 

due  by  10-2-98;  put>lished 

9-2-98 
Drinking  water: 
National  primary  drinking 

water  regulations — 

Pestickjes  and  mk:robtal 
contaminants;  analytical 


methods;  comments 
due  t>y  9-29-98; 
published  7-31-98 
Pestickles;  tolerances  in  food, 
animal  feeds,  arxl  raw 
agricultural  commodKies: 
Azoxystrobin;  oofTwnents  due 
by  9-28-98;  published  9- 
11-98 
Superfund  program: 
National  oil  and  hazardous 
substarKes  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  9-28-98;  published 
7-28-98 
National  priorities  list 
update;  comments  due 
by  9-28-98;  published 
8-27-98 
Toxk:  substarx^s: 
Lead-based  paint  activities — 
Training  programs 
accreditation  and 
contractors  certifk»tion; 
fees;  comments  due  t)y 
10-2-98;  published  9-2- 
98 
Training  programs 
accreditation  and 
contiactors  certlfk:atk>n; 
fees;  convnents  due  t>y 
10-2-98;  published  9-2- 
98 
Lead-based  paint, 
klentiftoation  of  dangerous 
levels  of  lead;  comments 
due  by  10-1-98;  published 
7-22-98 
Water  pollution  control: 
Underground  injection 
control  progranv— 
Class  V  wells; 
requirements  for  nx>tor 
velxcle  waste  arxj 
industrial  waste  disposal 
wells  arxJ  cesspools  in 
ground  water-t)ased 
source  protection  areas; 
comments  due  by  9-28- 
98;  published  7-29-98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radto  stations;  tat)le  of 
assignments: 

North  Carolina;  comments 
due  by  9-28-98;  published 
8-14-98 

Federal  election 
commission 

CandkJate  and  committee 
activities;  allocations: 
Prohibited  and  excessive 
contributk}ns;  "soft 
money";  comments  due 
by  10-2-98;  published  9- 
10-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Food  additives: 
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Adjuvants,  production  aids, 
and  sanitizers — 
Caictum 
bts[monoethyi(3,5-dMert- 
butyi-  4-tiydroxyt)enzyi) 
phosphonate]; 
comments  due  by  9-28- 
98;  put)iished  8-27-98 
Food  for  human  consumption: 
Food  labeling— 
Oietaiy  supplements; 
effect  on  structure  or 
function  of  body;  types 
of  statements  definition; 
comments  due  by  9-28- 
98;  published  8-26-98 
Medtca]  devices: 
Investigationai  plans; 
modffications,  changes  to 
devices,  cKnical  protocol, 
etc.;  comments  due  by  9- 
28-98;  published  7-15-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  arxj  threatened 

3pOCtOSt 

Canada  lym;  comments  due 
by  »-30-98:  pubished  7-8- 
98 
Migratory  bird  hunting: 

Baiting  and  bailed  areas; 
comments  due  t>y  10-1- 
98:  published  5-22-98 

INTERIOR  DEPARTMENT 
Suftace  Mining  Reclamation 
and  Enfofcement  Office 

Permanent  program  arxJ 
abandoned  mine  land 
reclamation  plan 
submissioiis: 
Pennsylvania;  comments 

due  by  9^0-98;  published 

8-28^ 

LABOR  DEPARTMENT 
Mne  Safety  and  HeaWi 
Admlniatiallon 

Coal  and  metd  arKJ  ixmmetal 
mine  s^ety  and  health: 
Surface  haulage  equipment; 
safety  standards; 
comments  due  tiy  9-28- 
98;  published  8-28-98 

NUCLEAR  REGULATORY 

Classified  information,  access 
and  prxMection;  conformance 
to  naboral  policies: 
convnents  due  by  10-2-98; 
published  8-3-98 
Racfiation  protection  standards: ' 
Respiratory  protection  and 
controls  to  restrict  internal 
exposures;  comments  due 
by  9-30-98:  published  7- 
17-98 

PERSONNEL  MANAGEMENT 
OFFICE 

>-ieallh  benefits,  Federal 
employees: 
Contributions  and 
withholdings;  weighted 


average  of  suttscription 
charges:  comments  due 
by  9-28-98;  published  8- 
28-98 
New  enrollments  or 
enrollment  changes; 
standardized  effective 
dates;  comments  due  t)y 
9-30-98;  published  8-31- 
98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Investment  advisers  to 
Investment  companies: 
exemption  expansion; 
comments  due  by  9-30- 
98;  published  7-28-98 

Practice  and  procedure: 
Securities  violations; 
Federal,  State,  or  local 
criminal  prosecutorial 
authority  representatives; 
participation  in  criminal 
prosecutions;  comments 
due  by  10-2-98;  published 
9-2-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 

seamen: 

Licenses,  certificates  of 
registry,  and  merchant 
mariner  documents;  user 
fees;  comments  due  by  9- 
28-98:  published  4-1-98 

TRANSPORTATION 
DEPARTMENT 
Federal  AvMon 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
FTight  plan  requirements  for 

tieiicoplsr  operations 

under  instrument  fKgtit 

rules;  comments  due  by 

10-2-98:  pubfished  9-2-98 
Airworthiness  directives: 
Aerospatiale;  comments  due 

by  9-28-98;  published  8- 

27-98 
Boeing;  comments  due  by 

10-2-98;  published  8-3-98 
Fairchid;  comments  due  by 

9-30-98;  published  7-31- 

98 
Lodtheed;  comments  due 

by  9-28-98;  published  8- 

13-98 
McDonnell  Douglas; 

comments  due  by  9-28- 

98;  published  7-30-98 
Mooney  Aircraft  Corp.; 

comments  due  by  9-30- 
,  98;  published  7-22-98 
Raytheon;  comments  due  t>y 

9-28-98;  published  8-13- 

98 
Airworthiness  standards: 
Special  conditions— 


Raytheon  Aircraft  Co. 
model  3000  airplane; 
comments  due  t>y  9-28- 
98;  published  8-27-98 
Class  C  and  Class  D 
airspace;  informal  airspace 
meetings;  comments  due  t>y 
10-1-98;  published  &-10-98 
Class  D  airspace;  convnents 
due  by  9-28-98;  published 
8-27-98 
Class  E  airspace;  comments 
due  by  9-28-98;  published 
8-27-98 
Federal  airways  and  fit 
routes;  comments  due  t>y 
10-2-98;  published  8-19-96 

TRANSPORTATION 
DEPARTMENT 
National  fligliway  Traffic 
Safety  Administrallon 
State^ssued  driver's  license 

arxl  comparat)le 

identification  documents; 

comments  due  by  10-2-98; 

published  8-19-98 

TRANSPORTATION 
DEPARTMENT 
ftosearcti  and  Special 
Programs  AdministraOon 

Hazardous  materials: 
Hazardous  materials 
tran8portatior>— 
Harmonizalion  witti  UN 
recommendafions. 
International  Maritime 
Dangerous  Goods 
Code,  and  International 
Civil  Aviation 
Organization's  technical 
instructions;  comments 
due  by  10-2-98; 
pubished  8-18-98 

TREASURY  DEPARTMENT 
Alcohol,  Toliacco  and 
Firearms  Bureau 
Omni)us  Consolidated 
Appropriations  Act  of  1997; 


Misdomoanor  crime  of 
domestic  vioterxs 
conviction:  prohMed  from 
shipping,  receivirig  or 
possessing  firearms  and 
ammunition,  etc.; 
comments  due  t>y  9-28- 
98;  published  6-30-98 

TREASURY  DEPARTMENT 
Internal  Itovenue  Service 

Excise  taxes: 
Kerosene  and  aviation  fuel 
taxes  and  tax  on  heavy 
vehicles;  comments  due 
by  9-29-98;  published  7-1- 
98 

Income  taxes: 
Euro  currency  conversion; 
tax  issues  guidance  for 
U.S.  taxpayers  conducting 
t)usiness  with  European 
countries  replacing  their 


currencies;  cross 
reference;  comments  due 
by  10-1-98;  published  7- 
29-98 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put)lic  bills  from  ttie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-623- 
6641.  This  list  is  tfso 
available  online  at  http:// 
www.nara.gov/redreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
flsglstsr  but  may  be  ordered 
in  'slip  law"  Ondividual 
pamphlet)  form  from  the 
Superinterxtent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wHI  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  htip-7/ 
www.aocess.gpo.gov/su-^docs/. 
Some  laws  may  not  yet  be 
avaiabie. 

S.  1683/P.L.  IOfr-238 
To  transfer  administrative 
jurisdction  over  pait  of  the 
Laice  Chelan  National 
Recreation  Area  from  ttw 
Secretary  of  the  Interior  to  the 
Secretary  of  Agriculture  for 
inclusion  in  ttw  Wenatcfwe 
National  Forest  (SepL  23. 
1998;  112  Stat  1562) 

8.  1883/P.L  105-238 
Marion  Uabon^  Fish  Hatctiery 
and  Claude  Harm  National 
AquacuNural  Research  Center 
Conveyance  Act  (SepL  23, 
1998;  112  StaL  1564) 

Last  List  Seplanber  25,  1998 


Public  Laws  Electronic 
Notiflcation  Servica 
(PENS) 

PENS  is  a  free  electronic  mail 
rKitification  service  of  newly 
enacted  pubic  laws.  To 
subscxtie,  serxj  E-mail  to 
lis^pn>c9lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
putjiic  laws.  The  text  of  laws 
is  not  available  through  tfiis 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
ttiis  address. 


Rcviwd 
1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  dm  User  of  liie  Federal  Register — 
Code  of  Federal  Regulatioiis  Syatem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  imable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubhcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


P3 


Superintendent  of  Documents  Publicatioiis  Order  Form 

Order  procasingoMfc  Charge  fOUf  OfdW. 

*6173  /rtEwyf 

D  YES,  please  send  me  the  foUowing:  lb  fax  your  order.  (202)-512.2250 


hsa 


copies  ol  TIN  Ndsiil 


WlMt  KtoandHowlbUMit,  at  $7jOO  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  ray  order  is  $_ 


Intematifflial  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  H^ndKng  and  axe  subject  to  change. 

Please  Choose  Method  of  Psqment: 

I    I  Oieck  Parable  to  the  Superintendent  of  Documents 


(Company  or  Peisooal  Name) 


(Please  type  or  print) 


(Additkmal  addfess/attention  line) 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasteiCard  Account 


n 


(Street  address) 


(City,  State,  ZIP  Code) 


(Credit  card  expiratim  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Rev.  1-93) 


(Purchase  Order  No.) 
eyouri 


YES    NO 
May  we  make  your  name/address  available  to  otiiermaikrs?  I — I    I — 1 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


w 


(Rev.  1-93) 


63 


1 

8 
6 


25 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICORFORM  EDITION. 


9-28-98 
Vol.  63 


No.  187 


L  i  J 


Monday 
September  28,  1998 


LLj 


1  1 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  tor  private  use,  $300 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


4kA**AAAA**AAA*A«A3-P2GIT  481 

A    FR         UM3       346U   DEC      99      R 

UMI 

PERIODICALS  CHECK  IN 

PC  BOX  1346 


fOL 
63l 


ISS 

1 

81 

7 


28 


998 


IMI 


9-28-98 
Vol.  63 
Pages  51 


9-28-88 

Vol.  63        No.  187 

Pages  51511-51776 


Monday 
September  28,  1998 


1    ^ 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  aC 

http://www.access.gpo.gov/nara/indexJitml 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•k    Phone:  toil-free:  1-888-293-6498 
•k    Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883.  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedteg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 


II 


Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Renster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  mphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Re^er  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.Kpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais.  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Keoster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  ^oup  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  63  FR  12345. 


® 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions:    - 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies^ck  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


Printed  on  recycled  paper. 


Contents 


m 


Federal  Register 
Vol.  63,  No.  187 

Monday,  September  28,  1998 


Agricultural  Marketing  Service 

RULES 

Oranges,  grape£ruit,  tangerines,  and  tangelos  grown  in— 
Florida,  51511-51518 

Agriculture  Department 

See  Agricultural  Marketing  Service 

Architectural  and  Transportation  Barriers  Compliance 
Board 

RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Transportation  vehicles;  over-the-road  buses,  51694- 
51703 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Active/passive  signature  enhancer,  etc.,  51566-51567 
Method  for  generating  and  modifying  simulated  terrain 
surfaces  and  representing  terrain  related  processes, 
etc.,  51567 
Northrop  Grumman,  51567 
Tactical  Medical  Solutions,  LLC.  51567 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Low  income  home  energy  assistance  program;  1997  FY 
funds  reallotment,  51583-51584 

Commerce  Department 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and  Technology 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Special  access  and  special  regime  programs: 
H.F.  Manufacturing;  participation  denial,  51564 

Copyright  Office,  Library  of  Congress 

NOTICES 

Privacy  Act: 
Systems  of  records,  51609-51622 

Defense  Department 

See  Army  Diepartment 
See  Engineers  Corps 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Foreign  acquisition;  Part  25  rewrite,  51641-51667 
NOTICES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
TRICARE  program- 
Mental  health  rate  updates;  1999  FY,  51564-51566 


Meetings: 
Defense  Policy  Board  Advisory  Committee,  51566 
National  Security  Senior  Advisory  Board,  51566 
Science  Board  task  forces,  51566 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearing,  determinations,  etc.: 
Caragine,  Paul  J.,  Jr.,  M.D.,  51592-51602 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  51568 

Employment  arKf  Training  Administration 

NOTICES 

Adjustment  assistance: 
El  &  El  Novelty  Co.  et  al.,  51607 
Gould  Electronics,  Inc.,  51607 
Kevlaur  Industries,  Inc.,  et  al.,  51607-51608 
Kleinerts  Inc.,  51608-51609 
LTV  Steel  Corp.,  51609 
Try  America,  hic,  51609 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 
Lucas  Varity  North  American  Light,  Vehicle  Braking 
Systems,  et  al.,  51605-51606 
Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Indian  and  Native  American  employment  and  training 
programs,  51771-51776 
NAFTA  transitional  adjustment  assistance: 
Gould  Electronics,  Inc.,  51609 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Kirtland  Area  Office  (Sandia).  NM,  51569 
Paducah  Gaseous  Diffiision  Plant,  KY,  51569-51570 
Rocky  Flats.  CO,  51568-51569 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Panda  Paris  Power,  L.P.,  51570 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Meetings: 
Appliance  Energy  Efficiency  Standards  Advisory 
Committee.  51570-51571 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Tatitlek,  AK;  small  boat  harbor,  51567-51568 


IV 


Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998 /Contents 


Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
Acid  rain  program — 
Allowances  reallocation  for  utility  units  in  1998; 
revision  methodology,  51705-51766 
Hazardous  waste: 
State  underground  storage  tank  program  approvals — 
Virginia.  51528-51529 
'Superfund  program: 

National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  51529-51531 
NOTICES 

Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Hansen  Container  Site.  CO,  51576 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules,  etc.: 

Kodak  Albuquerque  International  Balloon  Fiesta.  NM; 
airspace  and  flight  operations  requirements.  51767- 
51770 
Airworthiness  directives: 

Maule  Aerospace  Technology  Corp..  51520    • 

Rolls-Royce  Ltd.;  withdrawn.  51525 

Twin  Commander  Aircraft  Corp.,  51520-51525 
PROPOSED  RULES 
Airworthiness  directives: 

International  Aero  Engines  AG,  51545-51546 
NOTICES 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee,  51633 

RTCA,  Inc.,  51633-51634 
Noise  abatement: 

San  Francisco  International  Airport,  CA;  Stage  2  aircraft 
operations;  restricted  hours  extended,  51634 
Passenger  facility  charges;  applications,  etc.: 

Michiana  Regional  Transportation  Center,  IN,  51634- 
51635 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  Hied,  granted,  denied, 
etc.,  51576 

Federal  Enftergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
Iowa  et  al.,  51531-51533 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 

Interstate  natural  gas  pipelines — 
Short-term  transportation  services  regulation;  pipeline 
capacity  auctions  workshop,  51547 
NOTICES 

Hydroelectric  applications,  51575-51576 
Applications,  hearings,  determinations,  etc.: 

Crossroads  Pipeline  Co.,  51571-51572 

DukeSolutioiiS,  Inc.,  51572 

Eastern  Shore  Natural  Gas  Co.,  51572 

Florida  Gas  Transmission  Co.,  51572-51573 

KN  Interstate  Gas  Transmission  Co.,  51573 

NorAm  Gas  Transmission  Co.,  51573 

Northern  Natural  Gas  Co.,  51573-51574 


Williams  Gas  PipeUnes  Central,  Inc.,  51574 
Young  Gas  Storage  Co.,  Ltd.,  51574-51575 

Federal  Maritime  Commission 

NOTICES  

Freight  forwarder  licenses: 

Acmetrans  Worldwide  Cargo  Services,  Inc.,  et  al.,  51576- 
51577 

Mina-Saito,  Josephine  D.,  et  al.,  51577 

Federal  Railroad  Administration 

RULES 

Track  safety  standards: 

Miscellaneous  amendments 
Correction,  51638 
NOTICES 
Exemption  petitions,  etc.: 

National  Railroad  Passenger  Corp.  (Amtrak),  51635 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  51577-51578 
Formations,  acquisitions,  and  mergers,  51578 
Permissible  nonbanking  activities,  51578-51579 

Meetings;  Sunshine  Act,  51579 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Care  Technologies,  Inc.,  51579-51580 
Del  Pharmaceuticals,  Inc.,  et  al.,  51580-51582 
Pfizer  Inc.,  51582-51583 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Cabeza  Prieta  National  Wildlife  Refuge  and  Wilderness, 
AZ,  51585-51586 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adhesive  coatings  and  components — 
2-hydroxy-l-(4-(2-hydroxyethoxy)phenyll-2-methyl-l-  . 
propanone,  51527-51528 
NOTICES 
Meetings: 
Food  safety  risk  assessment  clearinghouse;  technical 

workshop  postponed,  51584 
Medical  Devices  Advisory  Committee,  51584-51585 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Foreign  acquisition;  Part  25  rewrite,  51641-51667 

Geological  Survey 

NOTICES 

Federal  Geographic  Data  Committee: 
Biological  nomenclature  and  taxonomy  data  standard, 
51586-51588 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 


Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998 /Contents 


Immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 
Somalia.  51602-51603 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Minerals  Management  Service 

See  National  Park  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Minerals  Management  Advisory  Board,  51585 

Internal  Revenue  Service 

NOTICES 
Meetings: 
Art  Advisory  Panel,  51637 

International  Trade  Administration 

NOTICES 
Antidumping: 
Brass  sheet  and  strip  from — ■ 

Canada,  51563 
Heavy  forged  hand  tools,  finished  or  unfinished,  with  or 
without  handles,  from — 
China,  51563-51564 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  51590 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
See  Justice  Programs  Office 
See  Victims  of  Crime  Office 

RULES 

Organization,  functions,  and  authority  delegations: 
Executive  Office  for  Immigration  Review  and  Board  of 
Immigration  Appeals,  51518-51519 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  51590-51591 
Submission  for  0MB  review;  comment  request,  51591- 
51592 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  51603- 
51604 

Labor  Department 

See  Emplojnnent  and  Training  Administration 

Libraries  and  Information  Science,  National  Commission 

See  National  Commission  on  Libraries  and  Information 
Science 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Minerals  Management  Service 

NOTICES 

Meetings: 
Minerals  Management  Advisory  Board,  51588 


Minority  Business  Development  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Minority  business  opportunity  committee  program,  51564 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Foreign  acquisition;  Part  25  rewrite,  51641-51667 

National  Commission  on  Libraries  and  Information 
Science 

RULES 

Organization,  functions,  and  authority  delegations: 
Technical  amendments,  51533-51534 

National  Foundation  on  ttte  Arts  and  the  Humanities 

NOTICES 

Meetings:  _ 

Leadership  Initiatives  Advisory  Panel,  51622-51623 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations;  list.  51534- 
51544 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Occupant  crash  protection — 

•  Safety  equipment  removal;  exemptions  bom  make 
inoperative  prohibition  for  persons  with 
disabiUties,  51547-51562 

National  Institute  of  Standards  and  Technology 

RULES 

Fastener  Quality  Act;  implementation,  51525-51526 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Bighorn  Canyon  National  Recreation  Area,  MT;  Ok-A-Beh 
Marina;  boat  rentals,  etc.;  correction.  51588-51589 
National  Register  of  Historic  Places: 

Pending  nominations.  51589 
Native  American  human  remains  and  associated  funerary 
objects: 
Robert  S.  Peabody  Museum  of  Archaeology,  MA; 

inventory  fi^m  New  London  County,  CT,  51589 
U.S.  Army  Engineers  Corps,  Albuquerque,  NM;  inventory, 
51589-51590 

National  Science  Foundation 

NOTICES 

Meetings: 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  51623 
Biological  Sciences  Advisory  Committee,  51623 
Biomolecular  Structure  and  Function  Advisory  Panel, 

51623 
Computer-Communications  Research  Special  Emphasis 

Panel,  51623 
Elementary,  Secondary,  and  Informal  Education  Special 

Emphasis  Panel.  51623-51624 
Experimental  and  Integrative  Activities  Special  Emphasis 

Panel.  51624 
Neuroscience  Advisory  Panel.  51624-51625 
Physics  Special  Emphasis  Panel.  51625 


VI 


Federal  Register /Vol.  63.  No.  187 /Monday.  September  28.  1998  /  Contents 


Physiology  and  Ethology  Advisory  Panel,  51625 
Social  and  Political  Science  Advisory  Panel,  51625 

National  Women's  Business  Council 

NOTICES 

Meetings;  Sunshine  Act,  51625 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Special  nuclear  material;  domestic  licensing: 

Revisions;  meeting  with  Nuclear  Energy  Institute 
representatives.  51545 
NOTICES 
Environmental  statements;  availability,  etc.: 

Duke  Energy  Corp.,  51626-51628 

Houston  Lighting  &  Power  Co.  et  al.,  51628-51629 
Applications,  hearings,  determinations,  etc.: 

Tennessee  Valley  Authority,  51626 

Public  Health  Service 

See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
London  Pacific  Life  &  Annuity  Co.  et  al.,  51629-51631 
Room  Phis,  Inc.,  51631 
Specialty  Teleconstructors,  Inc..  51631-51632 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  51632 

State  Department 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  51632 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Grand  Trunk  Western  Railroad  Inc.,  51635-51636 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Transportation  vehicles;  over-the-road  buses,  51694- 
51703 


Accessibility  guidelines  for  transportation  services  and 
vehicles — 
Transportation  vehicles;  over-the-road  buses,  51669- 
51694 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  51632-51633 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  receipts,  51633 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES  -^ 

Senior  Executive  Service: 
Legal  Division  Performance  Review  Board;  membership, 
51636 

Veterans  Affairs  Department 

NOTICES 

.  Agency  information  collection  activities: 

Proposed  collection;  comment  request,  51637 

Victims  of  Crime  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  51604 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
51641-51667 

Part  III 

Department  of  Transportation;  Architectural  and 

Transportation  Barriers  Compliance  Board,  51669- 
51703 

Part  IV 

Environmental  Protection  Agency,  51705-51766 

PartV 

Department  of  Transportation.  Federal  Aviation 
Administration,  51767-51770 

Part  VI 

Department  of  Labor,  Employment  and  Training 
Administration,  51771-51776 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998 /Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

7  CFR 

905 51511 

8  CFR 

3 51518 

10  CFR 

Proposed  Rules: 

70 51545 

14  CFR 

39  (3  documents) 51520, 

51525 
91 51768 

Proposed  Rules:  

39 51545 

15  CFR 

280 51525 

18  CFR 

Proposed  Rules: 

161 51547 

250 51547 

284 51547 

21  CFR 

175 51527 

28  CFR 

0 51518 

36  CFR 

1 192 51694 

40  CFR 

73 51706 

281 51528 

300  (2  documents) 51529, 

51530 

44  CFR 

64 51531 

45  CFR 

1700 51533 

48  CFR 
Proposed  Rules: 

1 51642 

5 51642 

6 - 51642 

9 „ 51642 

12 51642 

13 51642 

14 51642 

15 — 51642 

17 ;....51642 

25 51 642 

52 51642 

40  CFR 

37 ....51670 

213 51638 

593 51534 

Proposed  Rules: 

595 ...51547 


63 


ISS 

1 

81 

7^ 


SE 
28 


998 


IMI 


51511 


Rules  and  Regulations 


Federal  Register 

VoL  63,  No.  187 

Monday,  September  28,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martteting  Service 

7CFRPart905 

[Doelwt  No.  FV98-«0&-4  IFR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangeios  Grown  in  Florida;  Limiting 
the  Volume  of  Small  Red  Seedless 
Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule  limits 
the  volimie  of  small  red  seedless 
grape&oiit  entering  the  fresh  market 
under  the  marketing  order  covering 
oranges,  grapefruit,  tangerines,  and 
tangeios  grown  in  Florida.  The 
marketing  order  is  administered  locally 
by  the  Citrus  Administrative  Committee 
(committee).  This  rule  limits  the  volume 
of  size  48  and/or  size  56  red  seedless 
grapefruit  handlers  can  ship  during  the 
first  11  weeks  of  the  1998-1999  season 
beginning  in  September.  The  weekly 
percentage  for  the  first  seven  weeks 
(September  21  through  November  8)  is 
37  percent  and  for  the  final  four  weeks 
(November  9  through  December  16)  is 
32  percent.  This  limitation  provides  a 
sufficient  supply  of  small  sized  red 
seedless  grapefiruit  to  meet  market 
demand,  without  saturating  all  markets 
with  these  small  sizes.  This  rule  is 
necessary  to  help  stabilize  the  market 
and  improve  grower  retiuns. 
DATES:  Effective  September  29, 1998. 
Comments  received  by  October  8, 1998 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 


DC  20090-6456;  Fax:  (202)  205-6632;  or 

E-mail:  moabdocket clerk@usda.gov. 

All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  G.  Pimental,  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  P.O.  Box 
2276,  Winter  Haven,  Florida  33883; 
telephone:  (941)  299-4770,  Fax:  (941) 
299-5169;  or  Anne  Dec,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA.  room  2522-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905, 
both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangeios 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  imder 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  limits  the  volume  of 
size  48  and/or  size  56  red  seedless 
grapefruit  handlers  can  ship  during  the 
first  11  weeks  of  the  1998-99  season 
beginning  in  September.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 


handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus,  with  the 
concurrence  of  the  Secretary.  These 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
citrus  fruit  of  acceptable  quality  and 
size.  This  helps  create  buyer  confidence 
and  contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
growers,  handlers,  and  consumers,  and 
is  designed  to  increase  retimis  to 
Florida  citrus  growers.  The  current 
minimum  grade  standard  for  red 
seedless  grapefruit  is  U.S.  No.  1,  and  the 
minimum  size  requirement  is  size  56  (at 
least  3Vi6  inches  in  diameter). 

Section  905.52  of  the  citrus  marketing 
order  provides  authority  to  limit 
shipments  of  any  grade  or  size,  or  both, 
of  any  variety  of  Florida  citrus.  Such 
limitations  may  restrict  the  shipment  of 
a  portion  of  a  specified  grade  or  size  of 
a  variety.  Under  such  a  limitation,  the 
quantity  of  sudi  grade  or  size  that  may 
be  shipped  by  a  handler  during  a 
particular  week  is  established  as  a 
percentage  of  the  total  shipments  of 
such  variety  by  such  handler  in  a  prior 
period,  established  by  the  committee 
and  approved  by  the  Secretary,  in  which 
the  handler  shipped  such  variety. 

Section  905.153  of  the  order  provides 
procedures  for  limiting  the  volume  of 
small  red  seedless  grapefruit  entering 
the  fresh  market.  The  procedures 
specify  that  the  committee  may 
recommend  that  only  a  certain 
percentage  of  size  48  and/ or  56  red 
seedless  grapefiuit  be  made  available  for 
shipment  into  fresh  market  channels  for 
any  week  or  weeks  during  the  regulatory 
period.  The  11  week  period  begins  the 
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third  Monday  in  September.  Under  such 
a  limitation,  the  quantity  of  sizes  48 
and/or  56  red  seedless  grapefruit  that 
may  be  shipped  by  a  handler  during  a 
regulated  week  is  calculated  using  the 
recommended  percentage.  By  taking  the 
recommended  weekly  percentage  times 
the  average  weekly  volume  of  red 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  handlers  can 
calculate  the  volume  of  sizes  48  and/or 
56  they  may  ship  in  a  regulated  week. 

This  rule  limits  the  volume  of  small 
red  seedless  grapehiiit  entering  the  fresh 
market  for  each  week  of  an  11  week 
period  beginning  the  week  of  September 
21, 1998.  The  rule  limits  the  volume  of 
sizes  48  and/or  56  red  seedless 
grapefruit  by  establishing  a  weekly 
percentage  for  each  of  the  11  weeks. 
This  rule  establishes  the  weekly 
percentage  for  the  first  seven  weeks 
(September  21  through  November  8)  at 
37  percent  and  for  the  final  four  weeks 
(November  9  through  December  6)  at  32 
percent.  This  is  a  change  in  the 
percentages  originally  recommended  by 
the  committee.  The  committee  had 
voted  to  establish  a  weekly  percentage 
of  25  percent  for  each  of  the  11  weeks 
in  a  vote  of  14  in  favor  to  2  opposed  at 
its  meeting  on  May  22. 1998.  The 
committee's  initial  recommendation 
was  issued  as  a  proposed  rule  published 
on  August  11. 1998  (63  FR  42764).  No 
comments  were  received  during  the 
comment  period  which  expired  August 
31. 1998.  The  committee  subsequently 
recommended  adjusting  the  proposed 
percentages  at  its  meeting  September  3. 
1998,  in  a  vote  of  13  in  favor  to  1 
opposed. 

For  the  seasons  1994-95, 1995-96, 
and  1996-97,  returns  on  red  seedless 
grapefruit  had  been  declining,  often  not 
returning  the  cost  of  production.  On  tree 
prices  for  red  seedless  grapefruit  had 
fallen  steadily  from  $9.60  per  carton  (Vs 
bushel)  during  the  1989-90  season,  to 
$3.45  per  carton  during  the  1994-95 
season,  to  a  low  of  $1.41  per  carton 
during  the  1996-97  season. 

The  committee  determined  that  one 
problem  contributing  to  the  market's 
condition  was  the  excessive  number  of 
small  sized  grapefruit  shipped  early  in 
the  marketing  season.  In  the  1994-95, 
1995-96,  and  1996-97  seasons,  sizes  48 
and  56  accounted  for  34  percent  of  total 
shipments  during  the  11  week 
regulatory  period,  with  the  average 
weekly  percentage  exceeding  40  percent 
ofihipments.  This  contrasts  with  sizes 
48  and  56  representing  only  26  percent 
of  total  shipments  for  the  remainder  of 
the  season.  While  there  is  a  market  for 
early  grapefruit,  the  shipment  of  large 
quantities  of  small  red  seedless 
grapefruit  in  a  short  period  oversupplies 


the  fiesh  market  for  these  sizes  and 
negatively  impacts  the  market  for  all 
sizes. 

For  the  majority  of  the  season,  larger 
sizes  return  higher  prices  than  smaller 
sizes.  However,  there  is  a  push  early  in 
the  season  to  get  fiiiit  into  the  market  to 
take  advantage  of  the  high  prices 
available  at  the  beginning  of  the  season. 
The  early  season  crop  tends  to  have  a 
greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
fruit  on  the  market,  driving  down  the 
price  for  all  sizes.  Early  in  the  season, 
larger  sized  fruit  commands  a  premium 
price.  In  some  cases,  the  f.o.b.  is  $4  to 
$6  a  carton  more  than  for  the  smaller 
sizes.  In  early  October,  the  f.o.b.  for  a 
size  27  averages  aroimd  $10.00  per 
carton.  This  compares  to  an  average 
f.o.b.  of  $5.50  per  carton  for  size  56.  By 
the  end  of  the  11  week  period  covered 
in  this  rule,  the  f.o.b.  for  large  sizes 
dropped  to  within  two  dollars  of  the 
f.o.b.  for  small  sizes. 

In  the  three  seasons  prior  to  1997-98, 
prices  of  red  seedless  grapefruit  fell 
from  a  weighted  average  f.o.b.  of  $7.80 
per  carton  to  an  average  f.o.b.  of  $5.50 
per  carton  during  the  period  covered  by 
this  rule.  Fven  though  later  in  the 
season  the  crop  sized  to  naturally  limit 
the  amount  of  smaller  sizes  available  for 
shipment,  the  price  structure  in  the 
market  had  already  been  negatively 
affected.  During  the  three  seasons,  the 
market  did  not  recover,  and  the  f.o.b.  for 
all  sizes  fell  to  around  $5.00  to  $6.00  per 
carton  for  most  of  the  rest  of  the  season. 

The  committee  believes  that  the  over 
shipment  of  smaller  sized  red  seedless 
grapefioiit  early  in  the  season  has 
contributed  to  below  production  cost 
returns  for  growers  and  lower  on  tree 
values.  An  economic  study  done  by  the 
University  of  Florida — Institute  of  Food 
and  Agricultural  Sciences  (UF-IFAS)  in 
May  1997.  found  that  on  tree  prices  had 
fallen  from  a  high  near  $7.00  in  1991- 
92  to  around  $1.50  for  the  1996-97 
season.  The  study  projected  that  if  the 
industry  elected  to  make  no  changes, 
the  on  tree  price  would  remain  around 
$1.50.  The  study  also  indicated  that 
increasing  minimum  size  restrictions 
could  help  raise  returns. 

To  address  this  issue,  the  committee 
voted  to  utilize  the  provisions  of 
§905.153,  and  estabhsh  weekly 
percentage  of  size  regulation  during  the 
first  11  weeks  of  the  1997-98  season. 
The  initial  recommendation  from  the 
committee  was  to  set  the  weekly 
percentage  at  25  percent  for  each  of  the 
11  weeks.  As  more  information  on  the 
crop  became  available,  and  as  the 
season  progressed,  the  committee  met 
several  times  and  adjusted  its 
recommendations  for  the  weekly 


percentages.  The  committee  considered 
information  from  past  seasons,  crop 
estimates,  fruit  size,  and  other 
information  to  make  their 
recommendations.  Actual  weekly 
percentages  established  during  the  11 
week  period  during  the  1997-98  season 
were  50  percent  for  the  first  three 
weeks,  and  35  percent  for  the  other 
eight  weeks. 

In  making  this  recommendation,  the 
committee  reviewed  its  experiences 
frxim  the  past  season,  and  diose  of  prior 
seasons.  The  committee  believes 
establishing  weekly  percentages  last 
season  was  successful.  The  committee 
examined  shipment  data  covering  the  11 
week  regulatory  period  for  the  last 
season  and  the  four  prior  seasons.  The 
information  contained  the  amounts  and 
percentages  of  sizes  48  and  56  shipped 
during  each  week  and  weekly  f.o.b. 
figures.  During  the  11  week  period,  the 
regulation  was  successful  at  helping 
maintain  prices  at  a  higher  level  than 
the  prior  season,  and  sizes  48  and  56  by 
count  and  as  a  percentage  of  total 
shipments  were  reduced. 

In  comparison  with  f.o.b.  prices  from 
the  1996-97  season,  for  weeks  when 
pricing  information  was  available 
(weeks  6  through  11),  last  season's 
numbers  were  higher  in  five  of  the  six 
weeks.  The  average  f.o.b.  for  these 
weeks  was  $6.28  for  the  1996-97  season 
and  $6.55  for  the  1997-98  season.  Last 
season,  sizes  48  and  56  represented  only 
31  percent  of  total  shipments  during  the 
11  week  regulatory  period  as  compared 
to  38  percent  during  the  previous 
season.  There  was  also  a  15  percent 
reduction  in  shipments  of  sizes  48  and 
56  by  coimt  for  the  11  weeks. 

Other  information  also  indicates  the 
regulation  was  successful.  In  past 
seasons,  the  on  tree  price  had  been 
dropping  steadily.  However,  on  tree 
prices  for  the  month  following  the  11 
weeks  of  regulation  indicate  that  in 
December  1997  the  on  tree  price  for 
grapefrxiit  was  $2.26  compared  to  $1.55 
for  the  previous  season. 

The  committee  was  concerned  that 
the  glut  of  smaller,  lower  priced  fruit  on 
the  early  market  was  driving  down  the 
price  for  all  sizes.  There  was  a  steep 
decline  in  prices  for  larger  sizes  in 
previous  seasons.  During  the  six  weeks 
from  mid-October  through  November, 
prices  for  sizes  23,  27,  32.  and  36  fell 
by  28,  27,  21,  and  20  percent, 
respectively,  during  the  1996-97  season. 
Prices  for  the  same  sizes  during  the 
same  period  fell  only  5,5,2,  and  7 
percent,  respectively,  last  season  with 
regulation,  hi  fact,  prices  for  all  sizes 
were  firmer  during  this  period  for  last 
season  when  compared  to  the  previous 
year,  with  the  weighted  average  price 
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dropping  only  9  percent  during  this 
period  as  compared  to  22  percent  for  the 
previous  season. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland,  Florida)  in 
April  1998,  found  that  the  weekly 
percentage  regulation  had  been 
effective.  The  study  stated  that  part  of 
the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  It  said  that 
prices  were  generally  higher  across  the 
size  spectrum  with  sizes  48  and  56 
having  the  largest  gains,  with  larger 
sized  grapefruit  registering  modest 
improvements.  The  rule  shifted  the  size 
distribution  toward  the  higher  priced, 
larger  sized  grape£ruit  which  helped 
raise  weekly  average  f.o.b.  prices.  It 
further  stated  that  sizes  48  and  56 
grapefruit  accounted  for  around  27 
percent  of  domestic  shipments  diuing 
the  same  11  weeks  during  the  1996-97 
season.  Comparatively,  sizes  48  and  56 
accounted  for  only  17  percent  of 
domestic  shipments  during  the  same 
period  last  season,  as  small  sizes  were 
used  to  supply  export  customers  with 
preferences  for  small  sized  grapefruit. 

A  subcommittee  had  been  formed  to 
examine  how  weekly  percentage  of  size 
regulation  could  best  be  used.  The 
subcommittee  recommended  to  the  full 
committee  that  the  weekly  percentage  of 
size  regulation  should  be  set  at  25 
percent  for  the  11  week  period. 
Members  believed  that  the  problems 
associated  with  an  uncontrolled  voliune 
of  small  sizes  entering  the  market  early 
in  the  season  would  continue.  The 
subcommittee  thought  that  to  provide 
the  committee  with  the  most  flexibility, 
the  weekly  percentage  should  be  set  at 
25  percent  for  each  of  the  11  weeks  in 
the  regulated  period.  The  subcommittee 
believed  it  was  best  to  set  regulation  at 
the  most  restrictive  level,  and  then  relax 
Ihe  percentage  as  warranted  by 
conditions  later  in  the  season.  The 
subcommittee  also  recommended  that 
the  committee  meet  on  a  regular  basis 
early  in  the  season  to  consider 
adjustments  in  the  weekly  percentage 
rates  as  was  done  in  the  previous 
season. 

The  recommendations  of  the 
subcommittee  were  reviewed  by  the 
committee  at  its  meeting  on  May  22, 
1998.  In  its  discussion,  the  committee 
recognized  the  need  for  and  the  benefits 
of  the  weekly  percentage  regulation.  The 
committee  agreed  with  the  findings  of 
the  subcommittee,  and  recommended 
establishing  the  base  percentage  at  25 
percent  for  each  of  the  regulation  weeks. 
This  is  as  restrictive  as  §  905.153  will 
allow. 


In  making  this  recommendation,  the 
committee  considered  that  by 
establishing  regulation  at  25  percent, 
they  could  meet  again  in  August  and  the 
months  following  and  use  the  best 
information  available  to  help  the 
industry  and  the  committee  make  the 
most  informed  decisions  as  to  whether 
the  established  percentage  is 
appropriate. 

Based  on  this  information  and  the 
experiences  from  last  season,  the 
committee  agreed  to  establish  the 
weekly  percentage  at  the  most 
restrictive  level,  then  meet  again  as 
needed  when  additional  information  is 
available  and  determine  whether  the  set 
percentage  level  is  appropriate.  They 
said  this  is  essentially  what  was  done 
the  prior  year,  and  it  had  been  very 
successful.  The  committee  had  met  in 
May  1997,  and  recommended  a  weekly 
percentage  be  established  at  25  percent 
for  each  of  the  eleven  weeks.  In  August, 
the  committee  met  again,  and 
recommended  that  the  weekly 
percentage  be  relaxed.  They  met  again 
in  October,  and  recommended  further 
relaxations.  Any  changes  to  the  weekly 
percentages  established  by  this  rule 
would  require  additional  rulemaking 
and  the  approval  of  the  Secretary. 

The  committee  noted  that  more 
information  helpful  in  determining  the 
appropriate  weekly  percentages  would 
be  available  after  August.  At  the  time  of 
the  May  meeting,  grapefruit  had  not  yet 
begim  to  size,  giving  little  indication  as 
to  the  distribution  of  sizes.  Only  the 
most  preliminary  of  crop  estimates  was 
available,  with  the  official  estimate  not 
to  be  issued  until  October. 

The  committee  met  again  on 
September  3, 1998,  and  revisited  the 
weekly  percentage  issue  and  reviewed 
the  information  it  had  acquired  since  its 
May  22, 1998,  meeting.  At  the  meeting, 
the  committee  recommended  that  the 
weekly  percentages  be  changed  from  25 
percent  for  each  of  the  1 1  regulated 
weeks  to  37  percent  for  the  first  seven 
weeks  (September  21  through  November 
8),  and  32  percent  for  the  next  foiu- 
weeks  (November  9  through  December 
6). 

In  its  discussion  of  this  change,  the 
committee  reviewed  the  initial 
percentages  recommended  and  the 
current  state  of  the  crop.  The  committee 
also  reexamined  shipping  information 
iroia  past  seasons,  looking  particularly 
at  volume  across  the  11  weeks.  Based  on 
this  review,  the  committee  agreed  that 
setting  the  weekly  percentage  at  25 
percent  would  be  too  restrictive  and  that 
allowing  37  percent  for  the  first  seven 
weeks  and  32  percent  for  the  final  four 
weeks  is  more  appropriate. 


In  its  deliberations,  the  committee 
agreed  that  the  weekly  percentage  of  35 
percent  that  was  in  place  for  the 
majority  of  the  weeks  regulated  last 
season  was  effective.  This  percentage 
seemed  to  have  provided  a  sufficient 
volume  of  small  sizes  to  service  its 
markets,  while  being  restrictive  enough 
to  prevent  over  supply. 

During  deliberations  last  season  on 
weekly  percentages,  the  committee 
considered  how  past  shipments  had 
affected  the  market.  Based  on  statistical 
information,  committee  members 
believed  there  was  an  indication  that 
once  shipments  of  sizes  48  and  56 
reached  levels  above  250,000  cartons  a 
week,  prices  declined  on  those  and  most 
other  sizes  of  red  seedless  grapefruit. 
The  committee  believed  that  if 
shipments  of  small  sizes  could  be 
maintained  at  around  250,000  cartons  a 
week,  prices  should  stabilize  and 
demand  for  larger,  more  profitable  sizes 
should  increase. 

As  for  this  season,  the  committee 
wanted  to  recommend  a  weekly 
percentage  that  would  provide  a 
sufficient  volume  of  small  sizes  without 
adversely  impacting  the  markets  for 
IPTger  sizes.  They  also  originally 
recommended  that  the  percentage  for 
each  of  the  11  weeks  be  established  at 
the  25  percent  level.  This  percentage, 
when  combined  with  the  average 
weekly  shipments  for  the  total  industry, 
provided  a  total  industry  allotment  of 
approximately  244,000  cartons  of  sizes 
48  and/or  56  red  seedless  grapefruit  per 
regulated  week.  The  total  shipments  of 
small  red  seedless  grapefruit  would 
approach  the  250,000  carton  mark 
during  regulated  weeks  vvrithout 
exceeding  it. 

However,  during  the  11  week  period 
of  weekly  percentage  regulation  last 
season,  the  committee  recommended 
increasing  the  weekly  percentages  to  35 
percent  for  the  majority  of  the  1 1  weeks, 
similar  to  what  is  being  recommended 
for  this  season.  Even  with  the  weekly 
percentage  at  35  percent,  shipments  of 
sizes  48  and  56  remained  close  to  the 
250,000  carton  mark  during  the  11 
weeks.  In  only  3  of  the  11  weeks  did  the 
volume  of  sizes  48  and  56  exceed 
250,000  cartons,  and  even  then,  by  not 
more  than  35,000  cartons. 

The  committee  recognized  that  since 
last  season  a  number  of  packinghouses 
have  gone  out  of  business,  lowering  the 
total  allotment  available  to  the  industry. 
The  committee  believes  that  by 
adjusting  the  35  percent  to  37  percent 
provides  for  the  allotment  lost  and 
increases  the  total  allotment  available  to 
the  industry  for  loan  or  transfer. 
Therefore,  the  committee  recommended 
relaxing  the  weekly  percentage  to  37 
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percent  for  the  first  seven  weeks  of  the 
regulated  period. 

The  committee  further  recommended 
that  the  weekly  percentage  for  the  last 
four  weeks  of  the  11  weeks  be 
established  at  32  percent.  The 
committee  resolved  that  a  lower 
percentage  was  desirable  moving  into 
the  last  four  weeks  of  regulation.  The 
committee  believes  that  32  percent  is  a 
viable  figure  as  the  season  progresses 
because  the  crop  has  begun  to  size  and 
there  is  a  greater  availability  of  larger 
sizes.  The  committee  believes  that  as  the 
industry  moves  into  the  season  and 
shipments  increase,  that  a  weekly 
percentage  of  32  percent  will  provide 
the  best  balance  between  supply  and 
demand  for  small  sized  red  seedless 
grapefruit. 

The  committee  again  included  in  its 
deliberations  that  if  crop  and  market 
conditions  should  change,  the 
committee  could  recommend  that  the 
percentages  be  increased  or  eliminated 
to  provide  for  the  shipment  of  more 
small  sizes  in  any  one,  or  all  of  the  11 
weeks.  After  examining  the  way  the 
crop  is  sizing  emd  maturing,  the 
committee  believes  the  rule  at  25 
percent  would  have  been  too  restrictive 
and  that  the  change  to  37  percent  for  the 
first  seven  weeks  and  32  percent  for  the 
last  four  weeks  is  preferable.  They 
decided  that  a  loosening  of  the  regulated 
percentages  could  be  done  without 
adversely  affecting  the  marketable 
quantity  and  returns  on  these  small 
sizes.  This  rule  will  allow  all 
packinghouses  to  take  advantage  of  the 
increased  percentages,  while  not 
oversupplying  the  market. 

While  the  official  crop  estimate  will 
not  be  available  until  October,  there  are 
indications  that  the  grapefruit  crop  will 
not  be  as  large  as  in  1997-98.  Also, 
grapefruit  has  been  slow  in  maturing 
this  season  due  to  scattered  rains  and 
hot  summer  temperatures.  This  is 
causing  the  harvest  season  to  start  late 
and  may  mean  a  greater  volimie  of 
smaller  sizes.  Using  this  information  on 
the  1998-99  crop,  the  committee 
members  believe  that  relaxing  the 
weekly  percentages  as  recommended 
will  provide  enough  small  sizes  to 
supply  its  markets  without  disrupting 
the  markets  for  larger  sizes. 

Under  §  905.153,  the  quantity  of  sizes 
48  and/or  56  red  seedless  grapefruit  that 
may  be  shipped  by  a  handler  during  a 
regulated  week'will  be  calculated  using 
the  recommended  percentage  of  37  or  32 
percent  depending  on  the  regulated 
week.  By  taking  the  weekly  percentage 
times  the  average  weekly  volume  of  red 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  handlers  can 


calculate  the  volume  of  sizes  48  and/or 
56  they  may  ship  in  a  regulated  week. 

An  average  week  has  been  calculated 
by  the  committee  for  each  handler  using 
the  following  formula.  The  total  red 
seedless  grapefruit  shipments  by  a 
handler  during  the  33  week  period 
beginning  the  third  Monday  in 
September  and  ending  the  first  Sunday 
in  May  during  the  previous  five  seasons 
are  added  and  divided  by  five  to 
establish  an  average  season.  This 
average  season  is  then  divided  by  the  33 
weeks  to  derive  the  average  week.  This 
average  week  is  the  base  for  each 
handler  for  each  of  the  11  weeks  of  the 
regulatory  period.  The  weekly 
percentage,  in  this  case  37  or  32  percent, 
is  multiplied  by  a  handler's  average 
week.  The  product  is  that  handler's 
allotment  of  sizes  48  and/or  56  red 
seedless  grapefruit  for  the  given  week. 

Under  this  rule,  the  calculated 
allotment  is  the  amount  of  small  sized 
red  seedless  grapefruit  a  handler  may 
ship.  If  the  minimimi  size  established 
under  §  905.52  remains  at  size  56, 
handlers  can  fill  their  allotment  with 
size  56,  size  48,  or  a  combination  of  the 
two  sizes  such  that  the  total  of  these 
shipments  are  within  the  established 
limits.  If  the  minimimi  size  under  the 
order  is  48,  handlers  can  fill  their 
allotment  with  size  48  fruit  such  that 
the  total  of  these  shipments  are  within 
the  established  limits.  The  committee 
staff  performs  the  specified  calculations 
and  provides  them  to  each  handler  on 
or  before  August  15  each  year. 

To  illustrate,  suppose  Handler  A 
shipped  a  total  of  50,000  cartons,  64,600 
cartons,  45,000  cartons,  79,500  cartons, 
and  24,900  cartons  of  red  seedless 
grapefruit  in  the  last  five  seasons, 
respectively.  Adding  these  season  totals 
and  dividing  by  five  yields  an  average 
season  of  52,800  cartons.  The  average 
season  is  then  divided  by  33  weeks  to 
yield  an  average  week,  in  this  case, 
1,600  cartons.  This  is  Handler  A's  base. 
The  weekly  percentage  of  37  percent  is 
then  applied  to  this  amount.  This 
provides  this  handler  with  a  weekly 
allotment  of  592  cartons  (1,600  X  .37)  of 
size  48  and/or  56. 

The  average  week  for  handlers  with 
less  than  five  previous  seasons  of 
shipments  is  calculated  by  the 
committee  by  averaging  the  total 
shipments  for  the  seasons  they  did  ship 
red  seedless  grapefruit  during  the 
immediately  preceding  five  years  and 
dividing  that  average  by  33.  New 
handlers  with  no  record  of  shipments 
have  ho  prior  period  on  which  to  base 
their  average  week.  Such  new  handlers 
can  ship  small  sizes  equal  to  37  percent 
of  their  total  volume  of  shipments 
during  their  first  shipping  week.  Once  a 


new  handler  has  established  shipments, 
their  average  week  will  be  calculated  as 
an  average  of  the  weeks  they  have 
shipped  during  the  current  season. 

TTiis  rule  establishes  weekly 
percentage  of  37  percent  for  the  first 
seven  weeks  (September  21  through 
November  8),  and  32  percent  for  the 
next  four  weeks  (November  9  through 
E)ecember  6).  7"he  regulatory  period 
begins  the  third  Monday  in  September. 
Each  regulation  week  begins  Monday  at 
12:00  a.m.  and  ends  at  11:59  p.m.  the 
following  Sunday,  since  most  handlers 
keep  records  based  on  Monday  being 
the  beginning  of  the  work  week.  If 
necessary,  the  committee  could  meet 
and  recommend  a  higher  percentage  for 
any  given  week  or  weeks  of  the 
regulatory  period.  Any  such 
recommendation  would  require 
approval  of  the  Secretary. 

The  rules  and  regulations  contain  a 
variety  of  provisions  designed  to 
provide  handlers  with  some  marketing 
flexibility.  When  regulation  is 
established  by  the  Secretary  for  a  given 
week,  the  committee  calculates  the 
quantity  of  sm^ll  red  seedless  grapefruit 
which  may  be  handled  by  each  handler. 
Section  905.153(d)  provides  allowances 
for  overshipments,  loans,  and  transfers 
of  allotment.  These  allowances  should 
allow  handlers  the  opportunity  to 
supply  their  markets  while  limiting  the 
impact  of  small  sizes  on  a  weekly  basis. 

During  any  week  for  which  the 
Secretary  has  fixed  the  percentage  of 
sizes  48  and/or  56  red  seedless 
grapefiwt,  any  handler  could  handle  an 
amount  of  sizes  48  and/or  56  red 
seedless  grapefruit  not  to  exceed  110 
percent  of  their  allotment  for  that  week. 
The  quantity  of  overshipments  (the 
amount  shipped  in  excess  of  a  handler's 
weekly  allotment)  is  deducted  from  the 
handler's  allotment  for  the  followring 
week.  Overshipments  are  not  allowed 
during  week  11  because  there  are  no 
allotments  the  following  week  from 
which  to  deduct  the  overshipments. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  will  not  be  carried 
forward  to  the  following  week. 
However,  a  handler  to  whom  an 
allotment  has  been  issued  could  lend  or 
transfer  all  or  part  of  such  allotment 
(excluding  the  overshipment  allowance) 
to  another  handler.  In  the  event  of  a 
loan,  each  party  will,  prior  to  the 
completion  of  the  loan  agreement,  notify 
the  committee  of  the  proposed  loan  and 
date  of  repayment.  If  a  transfer  of 
allotment  is  desired,  each  party  will 
promptly  notify  the  committee  so  that 
proper  adjustments  of  the  records  could 
be  made.  In  each  case,  the  committee 
confirms  in  wrriting  all  such  transactions 
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prior  to  the  following  week.  The 
committee  could  also  act  on  behalf  of 
handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment.  Repayment  of  an  allotment 
loan  is  at  the  discretion  of  the  handlers 
party  to  the  loan. 

The  committee  computes  each 
handler's  allotment  by  multiplying  the 
handler's  average  week  by  the 
percentage  established  by  regulation  for 
that  week.  The  committee  will  notify 
each  handler  prior  to  that  particular 
week  of  the  quantity  of  sizes  48  and  56 
red  seedless  grapefruit  such  handler 
could  handle  during  a  particular  week, 
making  the  necessary  adjustments  for 
overshipments  and  loan  repayments. 

Ehiring  committee  deUberations  at  the 
May  22, 1998,  meeting,  several  concerns 
were  raised  regarding  regulation.  One 
area  of  concern  was  the  way  allotment 
base  is  calculated.  Two  members 
commented  that  the  rule  would  not  be 
fair  to  those  handlers  that  shipped  the 
majority  of  their  grapefruit  shipments 
during  the  11  week  period.  They  said 
that  using  a  33  week  season  as  the  basis 
for  allotment  was  not  reflective  of  their 
shipments  during  the  regulated  period, 
and  that  their  allotment  was  not  enough 
to  cover  their  customer  base. 

The  committee  chose  to  use  the  past 
five  seasons  to  provide  the  most 
accurate  picture  of  an  average  season. 
When  recommending  procedures  for 
establishing  weekly  percentage  of  size 
regulation  for  red  seedless  grapefruit, 
the  committee  discussed  several 
methods  of  measiuing  a  handler's 
volume  to  determine  this  base.  It  was 
decided  that  shipments  for  the  five 
previous  years  and  for  the  33  weeks 
beginning  the  third  Monday  in 
September  to  the  first  Simday  the 
following  May  should  be  used  for 
calculation  purposes. 

This  bases  allotment  on  a  33  week 
period  of  shipments,  not  just  a  handler's 
early  shipments.  This  was  done 
specifically  to  accommodate  small 
shippers  or  light  volume  shippers,  who 
may  not  have  shipped  much  grapefruit 
in  the  early  season.  The  use  of  an 
average  week  based  on  33  weeks  also 
helps  adjust  for  variations  in  growing 
conditions  that  may  affect  when  fruit 
matures  in  different  seasons  and 
growing  areas.  After  considering 
different  ways  to  calculate  the  average 
week,  the  committee  settled  on  this 
method  as  the  definition  of  prior  period 
that  provides  each  handler  with  an 
equitable  base  from  which  to  establish 
shipments. 

In  its  discussion,  the  committee 
recognized  that  there  were  concerns 
regarding  the  way  base  is  calculated. 
However,  committee  members  also 


stated  that  this  type  of  regulation  is 
intended  to  be  somewhat  restrictive, 
and  providing  a  system  that  satisfies 
everyone  is  difficult,  if  not  impossible, 
to  achieve.  There  was  general  agreement 
that  this  method  was  the  best  option 
considered  thus  far.  Another  member 
commented  that  this  option  also 
provides  a  larger  industry  base  than  an 
11  week  calculation,  supplying  a  greater 
amount  of  available  base  overall. 

In  regards  to  whether  their  allotment 
is  enough  to  cover  their  customer  base, 
the  procedures  under  which  this  rule  is 
recommended  provide  flexibility 
through  several  different  options. 
Handlers  can  transfer,  borrow  or  loan 
allotment  based  on  their  needs  in  a 
given  week.  Handlers  also  have  the 
option  of  over  shipping  their  allotment 
by  10  percent  in  a  week,  as  long  as  the 
overshipment  is  deducted  from  the 
following  week's  shipments.  Statistics 
show  that  in  none  of  the  regulated 
weeks  last  year  was  the  total  available 
allotment  used.  The  closest  it  came  was 
83  percent  of  available  base  used. 
However,  this  still  left  an  available 
allotment  for  loan  or  transfer  of  over 
57,000  cartons.  Approximately  190 
loans  and  transfers  were  utilized  last 
season.  To  facilitate  this  process,  the 
committee  staff  provides  a  list  of 
handler  names  and  telephone  numbers 
to  help  handlers  find  possible  sources  of 
allotment  if  needed  for  loan  or  trade. 
Also,  this  regulation  only  restricts 
shipments  of  small  sized  red  grapefinit. 
There  are  no  volume  restrictions  on 
larger  sizes. 

Another  concern  expressed  was  that 
the  rule  only  covers  red  seedless 
grapefruit.  One  member  wanted  the 
committee  to  consider  adding  white 
grapefixut  to  the  regulation.  The  member 
also  asked  that  the  committee  continue 
to  consider  other  possibilities  on  which 
to  base  regulation.  The  committee 
agreed  that  the  provisions  by  which  this 
regulation  is  recommended  should  be 
reviewed  on  a  continuous  basis.  It  was 
also  stated  that  should  the  committee 
want  to  change  §  905.153,  the  section 
outlining  the  procediu^s  for  setting 
weekly  percentage  of  size  regulation, 
they  could  consider  it  as  part  of  the 
current  meeting.  No  motions  for  change 
were  received. 

Another  concern  expressed  was  that 
the  committee  was  considering  meeting 
too  often  during  the  regulatory  period  to 
consider  changing  the  weekly 
percentages.  The  member  said  that 
marketing  plans  are  made  further  in 
advance  than  two  to  three  weeks.  The 
committee  responded  that  information 
that  is  valuable  in  considering  the 
appropriate  percentage  levels  are  not 
available  until  the  regulatory  period 


begins.  Members  agreed  that  it  was 
important  to  meet  and  adjust 
percentages  as  necessary  as  seasonal 
information  becomes  available. 

At  the  September  3, 1998,  meeting, 
the  concern  was  raised  that  the  weekly 
percentages  recommended  were  not 
high  enough.  One  member  expressed 
that  they  had  routinely  shipped  all  their 
allotment  and  that  the  weekly 
percentages  should  be  higher.  The 
committee  responded  that  the 
provisions  for  loans,  transfers,  and 
overshipment  were  available  to  offset 
such  problems.  With  the  weekly 
percentages  established,  total  industry 
allotment  should  exceed  shipments  for 
the  majority  of  the  11  weeks,  so  that 
some  allotment  should  be  available  for 
loan  or  transfer. 

After  considering  the  concerns 
expressed,  and  the  available 
information,  the  committee  determined 
that  this  rule  is  needed  to  regulate 
shipments  of  small  sized  red  seedless 
gr^efruit. 

This  rule  does  not  affect  the  provision 
that  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  bushels)  of 
fruit  per  day  exempt  from  regulatory 
requirements.  Fruit  shipped  in  gift 
packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  handling  requirements  under 
specific  conditions.  Also,  fiiiit  shipped 
to  commercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements  under  the  order. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefi^it, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and/or  56  red  grapefruit  that  may  be 
handled.  Therefore,  no  change  is 
necessary  in  the  grapefiiut  import 
regulations  as  a  result  of  this  action. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  nt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
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through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  80  grapefruit 
handlers  subject  to  regulation  under  the 
order  and  approximately  11.000  grpwers 
of  citrus  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration 
(SBA)  as  those  having  annual  receipts  of 
less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000  (13  CFR  121.601). 

Based  on  the  industry  and  committee 
data  for  the  1997-98  season,  the  average 
annual  f.o.b.  price  for  fresh  Florida  red 
grapefruit  during  the  1997-98  season 
was  around  $6.30  per  4/5  bushel 
cartons,  and  total  fresh  shipments  for 
the  1997-98  season  are  estimated  at  15.5 
million  cartons  of  red  grapefruit. 
Approximately  20  percent  of  all 
handlers  handled  60  percent  of  Florida 
grapefruit  shipments.  In  addition,  many 
of  these  handlers  ship  other  citrus  fruit 
and  products  which  are  not  included  in 
committee  data  but  would  contribute 
further  to  handler  receipts.  Using  the 
average  f.o.b.  price,  about  80  percent  of 
grapefruit  handlers  could  be  considered 
small  businesses  under  SBA's  definition 
and  about  20  percent  of  the  handlers 
could  be  considered  large  businesses. 
The  majority  of  Florida  grapefruit 
.  handlers,  and  growers  may  be  classified 
as  small  entities. 

Under  the  authority  of  §  905.52  of  the 
order,  this  rule  limits  the  volume  of 
small  red  seedless  grapefruit  entering 
the  fresh  market  during  the  11  weeks 
beginning  the  third  Monday  in 
September  for  the  1998-99  season.  This 
rule  utilizes  the  provisions  of  §  905.153. 
This  rule  limits  the  volume  of  sizes  48 
and/or  56  red  seedless  grapefruit  by 
setting  the  weekly  percentage  at  37 
percent  for  the  first  seven  weeks  of  the 
regulatory  period  (September  21 
through  November  8),  and  32  percent 
for  the  next  four  weeks  (November  9 
through  December  6).  This  is  a  change 
from  the  committees  original 
recommendation  of  a  25  percent  weekly 
percentage  for  each  of  the  11  weeks. 
Under  this  Umitation,  the  quantity  of 
sizes  48  and/or  56  red  seedless 
grapefruit  that  may  be  shipped  by  a 
handler  during  a  particular  week  is 
calculated  using  the  established 
percentage. 

By  taking  the  established  percentage 
times  the  average  weekly  volume  of  red 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  the  committee 
calculates  a  handler's  weekly  allotment 
of  small  sizes.  This  rule  sets  the  weekly 


percentage  at  37  percent  for  the  first 
seven  weeks  (September  21  through 
November  8),  and  32  percent  for  the 
next  four  weeks  (November  9  through 
December  6)  of  the  11  week  period.  This 
rule  should  provide  a  supply  of  small 
sized  red  seedless  grapefruit  sufficient 
to  meet  market  demand,  without 
saturating  all  markets  with  these  small 
sizes.  This  rule  is  necessary  to  help 
stabilize  the  market  and  improve  grower 
returns  during  the  early  part  of  the 
season. 

At  the  May  22, 1998,  meeting,  the 
committee  recommended  that  the 
percentage  for  each  of  the  11  weeks  be 
established  at  the  25  percent  level.  They 
reasoned  that  this  percentage,  when 
combined  with  the  average  weekly 
shipments  for  the  total  industry,  would 
provide  a  total  industry  allotment  of 
239,243  cartons  of  sizes  48  and/ or  56 
red  seedless  grapefruit  per  regulated 
week.  This  percentage  would  have 
allowed  total  shipments  of  small  red 
seedless  grapefruit  to  approach  the 
250,000  carton  mark  during  regulated 
weeks  without  exceeding  it. 

The  committee  met  again  September 
3,  1998,  and  revisited  the  weekly 
percentage  issue.  The  committee 
recommended  that  the  weekly 
percentages  be  set  at  37  percent  for  the 
first  seven  weeks  (September  21  through 
November  8),  and  32  percent  for  the 
next  four  weeks  (November  9  through 
December  6). 

The  weekly  percentage  of  25  percent, 
when  combined  with  the  average 
weekly  shipments  for  the  total  industry, 
would  have  provided  a  total  industry 
allotment  of  nearly  250,000  cartons  of 
sizes  48  and/or  56  red  seedless 
grapefruit  per  regulated  week.  Based  on 
shipments  from  seasons  1993-97,  a  total 
available  weekly  allotment  of  250,000 
cartons  would  have  exceeded  actual 
shipments  for  each  of  the  first  three 
weeks  that  will  be  regulated  under  this 
rule.  In  addition,  if  a  25  percent 
restriction  on  small  sizes  had  been 
applied  during  the  11  week  period  in 
the  three  seasons  prior  to  the  1996-97 
season,  an  average  of  4.2  percent  of 
overall  shipments  during  that  period 
would  have  been  affected.  This  rule  will 
affect  even  fewer  shipments  by 
establishing  less  restrictive  weekly 
percentages.  In  addition,  a  large 
percentage  of  this  volume  most  likely 
could  have  been  replaced  by  larger 
sizes.  Under  this  rule  a  sufficient 
volume  of  small  sized  red  grapefroiit 
will  still  be  allowed  into  all  channels  of 
trade,  and  allowances  will  be  in  place 
to  help  handlers  address  any  market 
shortfall.  Therefore,  the  overall  impact 
on  total  seasonal  shipments  and  on 
industry  costs  should  be  minimal. 


The  early  season  crop  tends  to  have 
a  greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
fruit,  driving  down  the  price  for  all 
sizes.  Early  in  the  season,  larger  sized 
fruit  commands  a  premium  price.  In 
some  cases,  the  f.o.b.  is  $4  to  $6  a  carton 
more  than  for  the  smaller  sizes.  In  early 
October,  the  f.o.b.  for  a  size  27  averages 
around  $10.00  per  carton.  This 
compares  to  an  average  f.o.b.  of  $5.50 
per  carton  for  size  56.  By  the  end  of  the 
11  week  period  covered  in  this  rule,  the 
f.o.b.  for  large  sizes  has  dropped  to 
within  two  dollars  of  the  f.o.b.  for  small 
sizes. 

The  over  shipment  of  smaller  sized 
red  seedless  grapefruit  early  in  the 
season  has  contributed  to  below 
production  cost  returns  for  growers  and 
lower  on  tree  values.  An  economic 
study  done  by  the  University  of 
Florida — Institute  of  Food  and 
Agricultural  Sciences  (UF-IFAS)  in  May 
1997,  found  that  on  tree  prices  had 
fallen  from  a  high  near  $7.00  in  1991- 
92  to  around  $1.50  for  the  1996-97 
season.  The  study  projected  that  if  the 
industry  elected  to  make  no  changes, 
the  on  tree  price  would  remain  around 
$1.50.  The  study  also  indicated  that 
increasing  minimum  size  restrictions 
could  help  raise  returns. 

This  regulation  will  have  a  positive 
impact  on  affected  entities.  The  purpose 
of  this  rule  is  to  help  stabilize  the 
market  and  improve  grower  returns  by 
limiting  the  volume  of  small  sizes 
marketed  early  in  the  season.  There  are 
no  volume  restrictions  on  larger  sizes. 
Therefore,  larger  sizes  could  be 
substituted  for  smaller  sizes  with  a 
minimum  effect  on  overall  shipments. 
While  this  rule  may  necessitate  spot 
picking,  which  may  entail  slightly 
higher  harvesting  costs,  many  in  the 
industry  are  already  using  the  practice, 
and  because  this  regulation  is  only  in 
effect  for  ptut  of  the  season,  the  overall 
effect  on  costs  is  minimal.  This  rule  is 
not  expected  to  appreciably  increase 
costs  to  producers. 

This  rule  helps  limit  the  effects  of  an 
over  supply  of  small  sizes  early  in  the 
season.  A  similar  rule  was  enacted 
successfully  last  season.  Diuing  the  11 
week  period,  the  regulation  was 
successful  at  helping  maintain  prices  at 
a  higher  level  than  the  prior  season,  and 
sizes  48  and  56  by  count  and  as  a 
percentage  of  total  shipments  were 
reduced.  Therefore,  this  action  should 
have  a  positive  impact  on  grower 
returns. 

For  the  weeks  when  pricing 
information  was  available,  last  season's 
prices  were  higher  in  five  of  the  six 
weeks  when  compared  with  f.o.b.  prices 
frt>m  the  1996-97  season.  The  average 
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f.o.b.  for  these  weeks  was  $6.28  for  the 
1996-97  season  and  $6.55  for  the  1997- 
98  season.  Last  year's  regulation  also 
reduced  sizes  48  and  56  as  a  percentage 
of  the  crop.  Last  season  sizes  48  and  56 
represented  31  percent  of  shipments 
during  the  11  week  regulatory  period, 
compared  to  38  percent  during  the 
previous  season.  There  was  also  a  15 
percent  reduction  in  shipments  of  sizes 
48  and  56  by  count.  Numbers  from  the 
month  following  the  11  weeks  of 
regulation  also  indicate  that  in 
December  1997  the  on  tree  price  for 
grapefruit  was  $2.26  compared  to  $1.55 
for  the  previous  season. 

The  rule  was  also  successful  in 
reducing  the  steep  drop  in  prices  for 
larger  sizes  that  had  occiured  in 
previous  seasons.  During  the  six  weeks 
from  mid-October  through  November, 
prices  for  sizes  23,  27,  32,  and  36  fell 
by  28,  27,  21,  and  20  percent, 
respectively,  during  the  1996-97  season. 
Prices  for  the  same  sizes  during  the 
same  period  last  season  only  fell  by  5, 
5,2,  and  7  percent,  respectively,  under 
regulation.  Prices  for  all  sizes  were 
firmer  during  this  period  last  season 
when  compared  to  the  previous  year, 
with  the  weighted  average  price 
dropping  only  9  percent  during  this 
period  last  season  as  compared  to  22 
percent  for  the  previous  season. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland,  Florida)  in 
April  1998,  found  that  the  weekly 
percentage  regulation  had  been 
effective.  The  study  indicated  that  part 
of  the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  Prices  were 
generally  higher  across  the  size 
spectrum  udth  sizes  48  and  56  having 
the  largest  gains,  with  larger  sized 
grapefruit  registering  modest 
improvements.  It  also  stated  that  sizes 
48  and  56  grapefiruit  accounted  for 
around  27  percent  of  domestic 
shipments  during  the  11  weeks  during 
the  1996-97  season,  compared  to  only 
17  percent  during  the  same  period  last 
season,  as  small  sizes  were  used  to 
supply  export  customers  with 
preferences  for  small  sized  grapefruit. 

Even  with  restrictions  in  place,  total 
shipments  during  the  11  week  period 
last  season  were  higher  than  the 
previous  season.  There  was  also  no 
noticeable  drop  in  exports.  Therefore, 
shipments  remained  strong  and  prices 
were  stabilized  during  the  regulated 
period. 

This  rule  increases  the  weekly 
percentages  over  the  percentages 
originally  recommended  at  the  May  22, 
1998,  meeting.  The  changes 
recommended  by  the  committee  at  its 


September  3, 1998,  meeting  set  the 
percentages  at  higher  levels,  and  at 
levels  comparable  to  last  season.  These 
percentages  should  allow  the  utilization 
of  more  small  sized  fruit  writhout 
oversupplying  the  market  with  such 
fruit.  During  the  11  week  period  of 
weekly  percentage  regulation  last 
season,  the  committee  recommended 
increasing  the  weekly  percentages  to  35 
percent  for  the  majority  of  the  11  weeks, 
similar  to  what  is  being  recommended 
for  this  season.  Even  with  the  weekly 
percentage  at  35  percent,  shipments  of 
sizes  48  and  56  remained  close  to  the . 
250.000  carton  mark  during  the  11 
weeks.  In  only  3  of  the  11  weeks  did  the 
volume  of  sizes  48  and  56  exceed 
250,000  cartons,  and  even  then,  by  not 
more  than  35,000  cartons. 

Over  50  percent  of  red  seedless 
grapefruit  is  shipped  to  the  fresh 
market.  Because  of  reduced  demand  and 
an  oversupply,  the  processing  outlet  is 
not  currently  profitable.  Consequently, 
it  is  essential  that  the  market  for  fresh 
red  grapefruit  be  fostered  and 
maintained.  Any  costs  associated  with 
this  action  will  only  be  for  the  11  week 
regulatory  period.  However,  benefits 
from  this  action  could  stretch 
throughout  the  entire  33  week  season. 

This  rule  is  intended  to  stabilize  the 
market  during  the  early  season  and 
increase  grower  returns.  Information 
available  from  last  season  suggests  the 
regulation  could  do  both.  A  stabilized 
price  that  returns  a  fair  market  value 
benefits  both  small  and  large  growers 
and  handlers.  The  opportunities  and 
benefits  of  this  rule  are  expected  to  be 
available  to  all  red  seedless  grapefixiit 
handlers  and  growers  regardless  of  their 
size  of  operation. 

One  alternative  to  the  actions 
approved  was  considered  by  the 
committee  prior  to  making  the 
recommendations  at  the  May  22, 1998, 
meeting.  The  alternative  discussed  was 
whether  to  amend  §  905.153  in 
conjunction  with  setting  a  weekly 
percentage.  Two  members  suggested 
that  the  calculation  used  to  determine  a 
handler's  allotment  base  should  be 
changed  from  33  weeks  to  a  calculation 
that  used  the  11  weeks  regulated  by  the 
rule.  In  its  discussion,  the  committee 
recognized  that  there  were  concerns 
regarding  the  way  base  is  calculated. 
However,  committee  members  also 
stated  that  this  type  of  regulation  is 
intended  to  be  somewhat  restrictive, 
and  providing  a  system  that  satisfies 
everyone  is  difficult,  if  not  impossible, 
to  achieve.  There  was  general  agreement 
that  though  this  method  had  its 
concerns,  it  was  the  best  option 
considered  thus  far.  Therefore,  the 
committee  rejected  this  alternative. 


concluding  the  recommendations 
previously  discussed  were  appropriate 
for  the  industry. 

Another  alternative  action  was 
considered  at  the  September  3,  1998, 
meeting.  Rather  than  changing  all  the 
weekly  percentages,  it  was  suggested 
that  the  committee  only  consider  three 
weeks  at  a  time  in  making  its 
recommendations  for  change.  The 
committee  would  then  meet  before  each 
three  week  period  began  to  consider  the 
appropriate  weekly  percentages  for 
those  three  weeks.  TTie  committee 
agreed  that  it  was  important  to  meet  on 
a  regular  basis  during  the  regulation 
period  to  help  ensiue  that  the  weekly 
percentages  are  at  the  appropriate 
levels.  However,  the  committee  also 
recognized  that  marketing  plans  are 
made  more  than  three  weeks  in 
advance,  and  that  it  was  important  to  try 
to  provide  handlers  with  as  much 
advance  notice  of  their  allotment  of 
small  sizes  as  possible.  Therefore,  the 
committee  rejected  this  alternative. 

Handlers  utilizing  the  flexibility  of 
the  loan  emd  transfer  asp>ects  of  this 
action  will  be  required  to  submit  a  form 
to  the  committee.  The  rule  increases  the 
reporting  burden  on  approximately  80 
handlers  of  red  seedless  grapefruit  who 
will  be  taking  about  0.03  hour  to 
complete  each  report  regarding 
allotment  loans  or  transfers,  l^e 
information  collection  requirements 
contained  in  this  section  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  and  assigned  0MB 
nimiber  0581-0094.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 

any  relevant  Federal  rules  that  

duplicate,  overlap  or  conflict  with  this 
proposed  rule.  However,  red  seedless 
grapefruit  must  meet  the  requirements 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefioiit  (7  CFR 
51.760  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

In  addition,  the  committee's  meetings 
were  widely  publicized  throughout  the 
citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  May  22, 1998, 
meeting,  and  the  September  3, 1998, 
meeting  were  public  meetings  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 
Interested  persons  are  invited  to  submit 
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information  on  the  regulatory  and 
informational  impacts  of  this  action  on 

small  businesses. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  Tuesday,  August  11, 1998 
(63  FR  42764).  Copies  of  the  rule  were 
mailed  or  sent  via  facsimile  to  all 
committee  members  and  to  grapefruit 
growers  and  handlers.  The  rule  was  also 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register. 

A  20-day  comment  period  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposal.  The  comment 
period  ended  August  31, 1998.  No 
comments  were  received. 

As  previously  stated,  subsequent  to 
the  end  of  the  comment  period,  the 
committee  met  and  recommended 
modifying  its  original  recommendation. 
The  committee  recommended  that  the 
weekly  percentages  be  changed  from  25 
percent  for  each  of  the  11  regulated 
weeks  to  37  percent  for  the  first  seven 
weeks  (September  21  through  November 
8),  and  32  percent  for  the  next  four 
weeks  (November  9  through  December 
6).  Because  of  this  recommendation,  the 
Department  has  determined  that 
interested  parties  should  be  provided 
the  opportunity  to  comment  on  the 
changes  to  the  original 
recommendation.  However,  the 
Department  has  further  determined  that 
extending  the  comment  period  with  no 
percentages  in  effect  limiting  the 
shipments  of  small  red  seedless 

Epefruit  when  the  period  of  regulation 
ins  would  be  detrimental  to  the 
ustry.  Therefore,  the  Department  is 
instituting  the  regulations  on  small  red 
seedless  grapefruit  through  this  interim 
final  rule  which  will  allow  10 
additional  days  to  comment. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other  . 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 

policy  of  the  Act. 

A  10-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  interim  final  rule.  Ten  days  is 
deemed  appropriate  because  the 
regulation  period  begins  on  September 
21, 1998,  and  continues  for  11  weeks. 
Adequate  time  will  be  necessary  so  that 
any  changes  made  to  the  regulations 
based  on  comments  filed  could  be  made 
effective  during  the  11 -week  period.  All 
written  comments  timely  received  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 

Pursuant  to  S  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 


give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  R^pster 
because  this  rule  needs  to  be  in  place 
when  the  regulatory  period  begins  on 
the  week  of  September  21, 1998,  and 
handlers  begin  shipping  grapefruit.  The 
committee  has  kept  the  industry  well 
informed  on  this  issue.  It  has  also  been 
widely  discussed  at  various  industiy 
and  association  meetings.  Interested 
persons  have  had  time  to  determine  and 
express  their  positions.  In  addition, 
these  size  small  red  grapefruit  are 
already  being  harvested  and  handlers 
need  to  know  the  amount  they  will  be 
allowed  to  ship,  in  order  to  determine 
harvesting  quantities  that  will  allow 
these  increased  amounts  to  be  shipped. 
This  rule  is  necessary  to  help  stabilize 
the  market  and  to  improve  ^wer 
returns.  Further,  handlers  are  aware  of 
this  rule,  which  was  recommended  at 
public  meetings.  Also,  a  20-day 
comment  period  was  provided  for  in  the 
proposed  rule  and  a  10-comment  period 
is  provided  in  this  rule. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  90S— ORANGES,  GRAPEFRUIT. 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  A  new  §  905.350  is  added  to  read 
as  follows: 

S  906.3S0    Red  aeadlesa  grapefruit 
regulatloa 

This  section  establishes  the  weekly 
percentages  to  be  used  to  calculate  each 
handler's  weekly  allotment  of  small 
sizes.  If  the  minimum  size  in  effiact 
imder  §  905.306  for  red  seedless 
grapefruit  is  size  56,  handlers  can  fill 
their  allotment  with  size  56,  size  48.  or 
a  combination  of  the  two  sizes  such  that 
the  total  of  these  shipments  are  within 
the  established  weekly  limits.  If  the 
minimum  size  in  effiact  under  §  905.306 
for  red  seedless  grapefruit  is  48. 
handlers  can  fill  their  allotment  with 
size  48  red  seedless  grapefruit  such  that 
the  total  of  these  shipments  are  within 
the  established  weekly  limits.  The 
weekly  percentages  for  sizes  48  and/or 
56  red  seedless  grapefruit  grown  in 
Florida,  which  may  be  handled  during 
the  specified  weeks  are  as  follows: 


Week 

Weekly 
percentage 

(a)  9«1/98  tfiroogh  9/27/98 

37 

(b)  9/28/98  through  10/4/98 

37 

(c)  1Q/S/98  through  10/11/98  .... 

37 

(d)  10/12/98  through  10/18/98  .. 

37 

(e)  10/19/98  through  10/25/98  .. 

37 

(f)  1Q«8«8  through  11/1/98 

37 

(g)  11/2/98  through  11/8/98 

37 

(h)  11/9/98  through  11/15/98  .... 

32 

(i)1 1/1 6«8  through  11/22«8... 

32 

0)  11/23/98  through  11/29/98  ... 

32 

(k)  11/30/98  through  12/6/98  .... 

32 

Dated:  September  22, 1998. 
Riritert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

(FR  Doc.  98-25847  Filed  9-25-98;  8:45  am] 
BILUNQ  CODE  3410-flt-U 


DEPARTMENT  OF  JUSTICE 

8CFR  Parts 

28  CFR  Part  0 

[EOIR  Na  123F:  AQ  Order  Na  2180-«q 

RIN1125^AA24 

Executive  Office  for  Immigration 
Review.  Board  of  Immigration  Appaala; 
18  Board  Mambars 

MBtcy:  Executive  Office  for 
Immigration  Review,  Justice. 
action;  Final  rule. _^^ 

SUMMARY:  This  final  rule  expands  the 
Board  of  Immigration  Appeals  (Board) 
to  eighteen  permanent  members, 
including  sixteen  Board  Members,  a 
Chairman,  and  a  Vice  Chairman.  This 
rule  also  recognizes  the  position  of 
Deputy  Director  in  the  organizational 
hierarchy  of  the  Executive  Office  for 
Immigration  Review. 
ffFECrrvE  DATE:  This  final  rule  is 
effective  September  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  M.  Philbin.  General  Counsel, 
Executive  Office  for  Immigration 
Review.  Suite  2400. 5107  Leesburg  Pike, 
Falk  Church,  Virginia  22041,  telephone: 
(703) 305-0470. 

SUPPLEMETfTARY  IfVORMATION:  This  final 
rule  provides  for  an  expansion  of  the 
Board  of  Immigration  Appeals  to  an  18- 
member  permanent  Board.  This 
expansion  is  necessary  because  of  the 
Board's  increasing  caseload.  To 
maintain  an  effiactive,  efficient  system  of 
appeUate  adjudication,  it  has  become 
necessary  to  increase  the  ntunber  of 
Board  Members.  This  change  will 
further  enhance  effective,  efficient 
adjudication  while  providing  for  en 
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banc  review  in  appropriate  cases.  This 
rule  amends  8  CFR  part  3  and  28  CFR 
part  0  to  reflect  the  new  18-member 
Board.  Although  this  rule  authorizes 
three  additional  Board  member 
positions,  the  Department  does  not 
anticipate  filling  all  of  these  positions  at 
thepresent  time. 

This  rule  also  recognizes  the  position 
of  Deputy  Director  in  the  organizational 
hierarchy  of  the  Executive  Office  for 
Immigration  Review.  The  Deputy 
Director  reports  directly  to  the  Director, 
and  may  accept  any  delegation  of 
authority  fit>m  the  Director. 

Finally,  the  rule  makes  minor 
technical  changes  to  8  CFR  0.115. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effiective  date  is  not  necessary 
because  this  rule  relates  to  agency 
procediue  and  practice. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12866 

The  Attorney  General  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  imder  Executive  Order 
No.  12866,  and  accordingly  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Unfunded  Mandates  Refbnn  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  the  Small  Business 


Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects 

8  CFR  Part  3 

Administrative  practice  and 
procediue.  Immigration,  Lawyers, 
Organizations  and  functions 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 

28  CFR  Part  0 

Authority  delegation  (Government 
agencies).  Government  employees. 
Organizations  and  functions 
(Government  agencies),  Whistleblowing. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  and 
Chapter  I  of  Title  28  of  the  Code  of 
Federal  Regulations  are  to  be  amended 
as  follows: 

TITLE  8— AUENS  AND  NATIONALITY 

PART  3— EXECUTIVE  OFRCE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  8  CFR 
part  3  continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  8  U.S.C  1103; 
1252  note,  1252b,  1362;  28  U.S.C  509, 510, 
1746;  sec  2,  Reoig.  Plan  No.  2  of  1950. 3 
CFR,  1949-1953  Comp.,  p.  1002. 

2.  In  8  CFR  3.0,  revise  paragraph  (a) 
to  read  as  follows: 

f  3.0    Executive  Offlee  for  Immigration 
Review. 

(a)  Organization.  The  Executive  Office 
for  Immigration  Review  shall  be  headed 
by  a  Director  who  shall  be  assisted  by 
a  Deputy  Director.  The  Director  shall  be 
responsible  for  the  general  supervision 
of  the  Board  of  Immigration  Appeals 
and  the  Office  of  the  Chief  Immigration 
Judge  in  the  execution  of  their  duties  in 
accordance  with  this  part  3.  The 
Director  may  redelegate  the  authority 
delegated  to  him  by  the  Attorney 
General  to  the  Deputy  Director,  the 
Chairman  of  the  Board  of  Immigration 
Appeals,  or  the  Chief  Immigration 
Judge. 


Subpart  A— Board  of  Immigration 
Appaala 

f3.1    [Amended]. 

3.  In  8  CFR  3.1,  amend  paragraph 
(a)(1)  by  removing  the  words  "Chairman 
and  fourteen"  in  the  second  sentence 
and  adding  in  their  place  the  words 
"Chairman,  Vice  Chainnan,  and 
sixteen". 

TITLE  28— JUDICIAL  ADMINISTRATION 

PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

SubfMrt  U— Exacutiva  Offica  for 
Immigration  Raviaw 

4.  The  authority  citation  for  28  CFR 
part  0  continues  to  read  as  follows: 

Autliority:  5  U.S.C.  301;  28  U.S.C  509, 
510,  515-519. 

5.  In  28  CFR,  revise  §  0.115  to  read  as 
follows: 

i  0.1 15    General  funetiona. 

(a)  Tbe  Executive  Office  for* 
Immigration  Review  shall  be  headed  by 
a  Director  who  shall  be  assisted  by  a 
Deputy  Director.  The  Director  shall  be 
responsible  for  the  general  supervision 
of  the  Board  of  Immigration  Appeals, 
the  Office  of  the  Chief  Immigration 
Judge,  and  the  Office  of  the  Chief 
Administrative  Hearing  Officer  in  the 
execution  of  their  duties. 

(b)  The  Director  may  redelegate  the 
authority  delegated  to  him  by  the 
Attorney  General  to  the  Deputy  Director, 
the  Chairman  of  the  Board  of 
Immigration  Appeals,  the  Chief 
Immigration  Judge,  or  the  Chief 
Administrative  Hearing  Officer. 

6.  In  28  CFR.  amend  §  0.116  by 
revising  the  first  sentence  to  read  as 
follows: 

{0.116    Board ofinuntgrBHon Appeals. 

The  Board  of  Immigration  Appeals 
shall  consist  of  a  Chairman,  a  Vice 
Chainnan,  and  sixteen  other  members. 


Dated:  September  22. 1998. 
Janet  Reno, 
Attorney  General. 
(PR  Doc.  98-25882  Filed  9-25-98:  8:45  am] 

■NJJNa  CODE  441».|»-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-CE-01-AO;  Amendment  39- 
10669;  AD  9a-15-18] 

RIN  2120-AA64 

Airworttiiness  Directives;  Mauie 
Aerospace  Technology  Corp.  M-4,  M- 
5,  M-6,  M-7,  MX-7.  and  MXT-7  Series 
Airplanes  and  Models  MT-7-235  and 
M-8-235  Airplanes;  Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  98-15-18,  which  was  published  in 
the  Federal  Register  on  July  21, 1998 
(63  FR  39018),  and  concerns  Maule 
Aerospace  Technology  Corp.  (Maule) 
M-4.  M-5,  M-6.  M-7,  MX-7,  and  MXT- 
7  series  airplanes  and  Models  MT-7- 
235  and  M-8-235  airplanes.  The 
Appendix  to  AD  98-15-18  incorrectly 
referencerthe  applicable  service 
bulletin  in  two  different  places.  All 
other  reference  in  the  AD  is  correct.  The 
AD  ciurently  requires  repetitively 
inspecting  certain  wing  lift  struts  for 
internal  corrosion,  and  replacing  any 
wing  lift  strut  where  corrosion  is  found. 
This  action  corrects  the  AD  to  reflect  the 
correct  reference  to  the  applicable 
service  bulletin  throughout  the  entire 
document. 

EFFECTIVE  DATE:  September  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Lorenzen,  Aerospace  Engineer. 
FAA.  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6078; 
facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

•    On  July  14, 1998.  the  FAA  issued  AD 
98-15-18,  Amendment  39-10669  (63 
FR  39018,  July  21, 1998),  which  applies 
to  certain  Maule  M-4,  M-5,  M-6,  M-7, 
MX-7,  and  MXT-7  series  airplanes  and 
Models  MT-7-235  and  M-8-235 
airplanes  that  are  equipped  with  part 
number  (P/N)  2079E  rear  wing  lift  struts 
and  P/N  2080E  front  wing  lift  struts. 
This  AD  requires  repetitively  inspecting 
certain  wing  lift  struts  for  internal 
corrosion,  and  replacing  any  wing  lift 
strut  where  corrosion  is  found. 

Need  for  the  Correction 

The  Appendix  to  AD  98-15-18 
incorrectly  references  the  applicable 


service  bulletin  in  two  different  places. 
All  other  reference  in  the  AD  is  correct. 
As  written,  owners/ operators  of  the 
affected  airplanes,  if  utilizing  the 
Appendix  to  AD  98-15-18,  may  not 
realize  what  service  bulletin  they  would 
need  to  accomplish  the  actions  of  AD 
98-15-18. 

Correction  of  Publication 

Accordingly,  the  publication  of  July 
21, 1998  (63  FR  39018),  of  Amendment 
39-10669:  AD  98-15-18,  which  was  the 
subject  of  FR  Do.  96-19328,  is  corrected 
as  follows: 

§39.13    [Corrected] 

On  page  39021,  in  the  second  column, 
section  39.13,  the  third  and  fourth  line 
of  paragraph  2  of  the  Inspection 
Procedure  section  of  the  Appendix  to 
AD  98-15-18,  correct  "Piper  Service 
Bulletin  No.  528D  or  910A,  as 
applicable,"  to  "Maule  Service  Bulletin 
No.  11,  dated  October  30, 1995,". 

On  page  39021,  in  the  third  column, 
section  39.13,  the  16th  and  17th  lines  of 
paragraph  9  of  the  Inspection  Procedure 
section  of  the  Appendix  to  AD  98-15- 
18  (the  third  and  fourth  lines  from  the 
bottom  of  the  page),  correct  "Piper 
Service  Bulletin  No.  528D  or  910A."  to 
"Maule  Service  Bulletin  No.  11,  dated 
October  30. 1995." 

Action  is  taken  herein  to  correct  this 
reference  in  AD  98-15-18  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  effective  date  remains  September  9. 
1998. 

Issued  in  Kansas  City,  Missouri,  on 
September  18, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc.  98-25775  Filed  9-24-98;  8:45  am) 

BtLUNQ  CODE  4A10-13-P 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Tvdn  Commander  Aircraft 
Corporation  Models  500,  500-A,  500-B, 
500-S,  500-U,  520,  560,  560-A,  560-E, 
560-F,  680,  680-E,  680FL(P),  680T, 
680V.  680W,  681,  685,  690,  690A,  690B, 
690C,  690D,  695,  695A,  695B,  and  720 
airplanes.  This  action  requires  revising 
the  FAA-approved  Airplane  Flight 
Manual  (APM)  to  specify  procedures 
that  would  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  fli^t  control  devices  while  in 
severe  icing  conditions,  and  provide  the 
flight  crew  with  recognition  cues  for, 
and  procedures  for  exiting  ft-om,  severe 
icing  conditions.  This  AD  is  prompted 
by  the  results  of  a  review  of  the 
requirements  for  certification  of  these 
airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  this 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 

EFFECTIVE  DATE:  November  3, 1998. 

ADDRESSES:  This  information  inay  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-57- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone  (816)  426-6932,  facsimile 
(816)  426-2169. 


DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-57-AD;  Amendment  39- 
10801;  AD  98-20-34] 

RIN  2120-AA64 

Airworthiness  Directives;  Twin 
Comnfiander  Aircraft  Corporation 
Models  500,  500-A,  500-B.  500-S,  500- 
U,  520,  560,  560-A,  560-E,  560-F.  680, 
680-E,  680FL(P),  680T.  680V.  680W. 
681.  685.  690.  690A.  690B.  690C.  690D, 
695. 695A,  6956,  and  720  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Twin  Commander  Aircraft 
Corporation  Models  500,  500-A,  500-B, 
500-S,  500-U,  520,  560,  560-A,  560-E, 
560-F,  680,  680-E,  680FL(P),  680T. 
680V,  680W,  681,  685,  690,  690A,  690B, 
690C,  690D,  695,  695A,  695B,  and  720 
airplanes  was  published  in  the  Federal 
Register  on  September  16, 1997  (62  FR 
48549).  The  action  proposed  to  require 
revising  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would: 
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•  require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
imusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 


That  action  also  proposed  to  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
imusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encoimtered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Comments 

Interested  persons  have  been  a^orded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
following  comments  received. 

In  addition  to  the  proposed  rule 
described  previously,  in  September 
1997,  the  FAA  issued  24  other  similar 
proposals  that  address  the  subject 
unsafe  condition  on  various  airplane 
models  (see  below  for  a  listing  of  all  24 
proposed  rules).  These  24  proposals  also 
were  published  in  the  Federal  Register 
on  September  16, 1997.  This  final  rule 
contains  the  FAA's  responses  to  all 
public  comments  received  for  each  of 
these  proposed  rules. 


Docket  No. 


97-CE-4^AD  . 
97-CE-50-AD  . 
97-CE-51-AD  . 

• 

97-CE-52-AD  . 
97-CE-53-AD  . 
97-CE-54-AD  . 
97-CE-55-AD  . 
97-CE-56-AD  . 
97-CE-57-AD  . 

97-CE-58-AD  . 

97-CE-59-AD  . 
97-CE-60-AD  . 
97-CE-61-AD  . 

97-CE-62-AD  . 
97-CE-63-AD  . 

97-CE-64-AD  . 
97-NM-170-AD 
97-NM-171-AD 
97-NM-172-AD 
97-NM-17a-AD 
97-NM-174-AD 
97-NM-17&-AD 
97-NM-176-AD 
97-NM-177-AD 


Manufacturer/Airplane  model 


Aerospace  Technologies  of  Australia,  Models  N22B  and  N24A ., 

HartJin  Aircraft  Mfg.  Corporation  Model  Y12  IV 

Partenavia  Costruzioni  Aeronauticas,  S.p.A.  Models,  P68.  AP68TP  300.  AP68TP 

600. 

Industrie  Aeronautiche  Meccaniche  Rinaldo  Piaggio  S.p.A.  Model  P-180  

Pilatus  Aircraft  Ltd.  Models  PC-12  and  PC-12/45 

Pilatus  Britten-Norman  Ltd.,  Models  BN-2A,  BN-2B,  and  BN-2T 

SOCATA— Groupe  Aerospatiale  Model  TBM-700 

Aerostar  Aircraft  Corporation  Models  PA-60-600,  -601,  -601 P,  -602P,  and  -700P 
Twin   Commander  Airaatt   Corporation   Models   500,   -500-A,   -500-B,-500-S, 

-500-U,  -520,  -560,  -560-A,  -560-E.  -560-F,  -680,  -680-E.  -680FL{P), 

-680T,  -680V.  -680W.  -681,-685,  -690,  -690A,  -690B,  -690C,  -690D,  -695, 

-695A,  -695B,  and  720. 
Raytheon  Aircraft  Company  Models  E55.  E55A.  58,  58A,  58P.  58PA,  58TC.  58TCA, 

60  series,  65-B80  series,  65-B90  series,  90  series,  F90  series,  100  series.  300 

series,  and  B300  series. 

Raytheon  Aircraft  Company  Model  2000 

The  New  Piper  Aircraft,  Inc.  Models  PA-46-310P  and  PA-46-350P 

The  New  Piper  Aircraft,  Inc.  Models  PA-23,  PA-23-160,  PA-23-235,  PA-2S-250, 

PA-E23-250,  PA-30,  PA-39,  PA-40,  PA-31,  PA-31-300.  PA-31-325,  PA-31- 

350,  PA-34-200,  PA-34-200T,  PA-34-220T,  PA-42,  PA-^2-720,  PA-42-1000. 

Cessna  Aircraft  Company  Models  P210N,  T210N,  P210R,  and  337  series  

Cessna  Aircraft  Company  Models  T303,  31  OR,  T310R.  335.  340A,  402B,  402C, 

404,  F406,  414,  414A.  421B,  421C,  425,  and  441. 

SIAI-Marchetti  S.r.l.  (Augusta)  Models  SF600  and  SF600A „ 

Cessna  Aircraft  Company  Models  500,  501,  550,  551,  and  560  series 

Sabreliner  Corporation  Models  40,  60,  70,  and  80  series  

Gulfstream  Aerospace  Model  G-159  series  

McDonnell  Douglas  Models  DC-3  and  DC-4  series 

Mitsubishi  Heavy  Industries  Model  YS-11  and  YS-11A  series „ 

Frakes  Aviation  Model  G-73  (Mallard)  and  G-73T  series 

Fairchild  Models  F27  and  FH227  series  

Lockheed  L-14  and  L-18  series  airplanes  „ 


Federal  Reg- 
ister citation 


62  FR  48520 
62  FR  48513 
62  FR  48524 

62  FR  48502 
62  FR  48499 
62  FR  48538 
62  FR  48506 
62  FR  48481 
62  FR  48549 


62  FR  48517 


62  FR  48531 
62  FR  48542 
62  FR  48546 


62  FR  48535 
62  FR  48528 


62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 


48510 
48560 
48556 
48563 
48553 
48567 
48577 
48570 
48574 


Comment  1.  Unsubstantiated  Unsafe 
Condition  for  This  Model 

One  commenter  suggests  that  the  AD's 
were  developed  in  response  to  a 
suspected  contributing  factor  of  an 
accident  involving  an  airplane  type 
unrelated  to  the  airplanes  specified  in 
the  proposal.  The  commenter  states  that 
these  proposals  do  not  justify  that  an 
unsafe  condition  exists  or  could  develop 
in  a  product  of  the  same  type  design. 
Therefore,  the  commenter  asserts  that 
the  proposal  does  not  meet  the  criteria 
for  the  issuance  of  an  AD  as  specified 


14  CFR  part  39  (Airworthiness 
Directives)  of  the  Federal  Aviation 
Regulations. 

The  FAA  does  not  concur.  As  stated 
in  the  notice  of  proposed  rulemaking 
(NPRM),  the  FAA  has  identified  an 
unsafe  condition  associated  with 
operating  the  airplane  in  severe  icing 
conditions.  As  stated  in  the  preamble  to 
the  proposal,  the  FAA  has  not  required 
that  airplanes  be  shown  to  be  capable  of 
operating  safely  in  icing  conditions 
outside  the  certification  envelope 
specified  in  Appendix  C  of  part  25  of 
the  Federal  Aviation  Regulations  (14 


CFR  part  25).  This  means  that  any  time 
an  airplane  is  flown  in  icing  conditions 
for  which  it  is  not  certificated,  there  is 
a  potential  for  an  unsafe  condition  to 
exist  or  develop  and  the  flight  crew 
must  take  steps  to  exit  those  conditions 
expeditiously.  Further,  the  FAA  has 
determined  that  flight  crews  are  not 
currently  provided  with  adequate 
information  necessary  to  determine 
when  an  airplane  is  operating  in  icing 
conditions  for  which  it  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered.  The 
absence  of  this  information  presents  an 
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unsafe  condition  because  witiiout  that 
information,  a  pilot  may  remain  in 
potentially  hazardous  icing  conditions. 
This  AD  addresses  the  unsafe  condition 
by  requiring  AFM  revisions  that  provide 
the  flight  crews  with  visual  cues  to 
determine  when  icing  conditions  have 
been  encountered  for  which  the  airplane 
is  not  certiHcated,  and  by  providing 
procedures  to  safely  exit  those 
conditions. 

Further,  in  the  preamble  of  the 
proposed  rule,  the  FAA  discussed  the 
investigation  of  roll  control  anomalies  to 
explain  that  this  investigation  was  not  a 
complete  certification  program.  The 
testing  was  designed  to  examine  only 
the  roll  handling  characteristics  of  the 
airplane  in  certain  droplets  the  size  of 
freezing  drizzle.  The  testing  was  not  a 
certification  test  to  approve  the  airplane 
for  flight  into  freezing  drizzle.  The 
results  of  the  tests  were  not  used  to 
determine  if  this  AD  is  necessary,  but 
rather  to  determine  if  design  changes 
were  needed  to  prevent  a  catastrophic 
roll  upset.  The  roll  control  testing  and 
the  AD  are  two  unrelated  actions. 

Additionally,  in  the  preamble  of  the 
proposed  rule,  the  FAA  acknowledged 
that  the  flight  crew  of  any  airplane  that 
is  certificated  for  flight  in  icing 
conditions  may  not  have  adequate 
information  concerning  flight  in  icing 
conditions  outside  the  icing  envelope. 
However,  in  1996,  the  FAA  found  that 
the  specified  unsafe  condition  must  be 
addressed  as  a  higher  priority  on 
airplanes  equipped  with  pneumatic 
deicing  boots  and  unpowered  roll 
control  systems.  These  airplanes  were 
addressed  first  because  the  flight  crew 
of  an  airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew.  The  FAA  also  placed  a 
priority  on  airplanes  that  are  used  in 
regularly  scheduled  passenger  service. 
The  FAA  has  previously  issued  AD's  to 
address  those  airplanes.  Since  the 
issuance  of  those  AD's,  the  FAA  has 
determined  that  similar  AD's  should  be 
issued  for  similarly  equipped  airplanes 
that  are  not  used  in  regularly  scheduled 
passenger  service. 

Comment  2.  AD  is  Inappropriate  to 
Address  Improper  Operation  of  the 
Airplane 

One  commenter  requests  that  the 
proposed  AD  be  withdrawn  because  an 
unsafe  condition  does  not  exist  within 
the  airplane.  Rather,  the  commenter 
asserts  that  the  unsafe  condition  is  the 
improper  operation  of  the  airplane.  The 


commenter  further  asserts  that  issuance 
of  an  AD  is  an  inappropriate  method  to 
address  improper  operation  of  the 
airplane. 

"The  FAA  does  not  concur.  The  FAA 
has  determined  that  an  unsafe  condition 
does  exist  as  explained  in  the  proposed 
notice  and  discussed  previously.  As 
specifically  addressed  in  Amendment 
39-106  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39), 
the  responsibilities  placed  on  the  FAA 
statute  (49  U.S.C.  40101,  formerly  the 
Federal  Aviation  Act)  justify  allowing 
AD's  to  be  issued  for  imsafe  conditions 
however  and  wherever  found,  regardless 
of  whether  the  unsafe  condition  results 
from  maintenance,  design  defect,  or  any 
other  reason. 

This  same  commenter  considers  part 
91  (rather  than  part  39)  of  the  Federal 
Aviation  Regulations  (14  CFR  part  91) 
the  appropriate  regulation  to  address  the 
problems  of  icing  encounters  outside  of 
the  limits  for  which  the  airplane  is 
certificated.  Therefore,  the  commenter 
requests  that  the  FAA  withdraw  the 
proposal. 

The  FAA  does  not  concur.  Service 
experience  demonstrates  that  flight  in 
icing  conditions  that  is  outside  the  icing 
certification  envelope  does  occur.  Apart 
from  the  visual  cues  provided  in  these 
final  rules,  there  is  no  existing  method 
provided  to  the  flight  crews  to  identify 
when  the  airplane  is  in  a  condition  that 
exceeds  the  icing  certification  envelope. 
Because  this  lack  of  awareness  may 
create  an  unsafe  condition,  the  FAA  has 
determined  that  it  is  appropriate  to 
issue  an  AD  to  require  a  revision  of  the 
AFM  to  provide  this  information. 

One  commenter  asserts  that  while  it  is 
prudent  to  advise  and  routinely  remind 
the  pilots  about  the  hazards  associated 
with  flight  into  known  or  forecast  icing 
conditions,  the  commenter  is  opposed 
to  the  use  of  an  AD  to  accomplish  that 
function.  The  commenter  states  that 
pilots'  initial  and  bi-annual  flight 
checks  are  the  appropriate  vehicles  for 
advising  the  pilots  of  such  hazards,  and 
that  such  information  should  be 
integrated  into  the  training  syllabus  for 
allpilot  training. 

Tne  FAA  does  not  concur  that 
substituting  advisory  material  and 
mandatory  training  for  issuance  of  an 
AD  is  appropriate.  The  FAA 
acknowledges  that,  in  addition  to  the 
issuance  of  an  AD,  information 
specified  in  the  revision  to  the  AFM 
should  be  integrated  into  the  pilot 
training  syllabus.  However,  the 
development  and  use  of  such  advisory 
materials  and  training  alone  are  not 
adequate  to  address  the  unsafe 
condition.  The  only  method  of  ensuring 
that  certain  information  is  available  to 


the  pilot  is  through  incorporation  of  the 
information  into  the  Limitations  Section 
of  the  AFM.  The  appropriate  vehicle  for 
requiring  such  a  revision  of  the  AFM  is 
issuance  of  an  AD.  No  change  is 
necessary  to  the  final  rule. 

Comment  3.  Inadequate  Visual  Cues 

One  commenter  provides  qualified 
support  for  the  AD.  The  commenter 
notes  that  the  recent  proposals  are 
identical  to  the  AD's  issued  about  a  year 
ago.  Although  the  commenter  supports 
the  intent  of  the  AD's  as  being 
appropriate  and  necessary,  the 
commenter  states  that  it  is  unfortimate 
that  the  flight  crew  is  burdened  with 
recognizing  icing  conditions  with  visual 
cues  that  are  inadequate  to  determine 
certain  icing  conditions.  The  commenter 
points  out  that,  for  instance,  side 
window  icing  (a  very  specific  visual 
cue)  was  determined  to  be  a  valid  visual 
cue  during  a  series  of  icing  tanker  tests 
on  a  specific  airplane;  however,  later       . 
testing  of  other  models  of  turboprop 
airplanes  revealed  that  side  window 
icing  was  invalid  as  a  visual  cue  for 
identiiying  icing  conditions  outside  the 
scope  of  Appendix  G. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  provide  more 
specific  visual  cues.  The  FAA  finds  that 
the  value  of  visual  cues  has  been 
substantiated  during  in-service 
experience.  Additionally,  the  FAA  finds 
that  the  combined  use  of  the  generic 
cues  provided  and  the  effect  of  the  final 
rules  in  increasing  the  awareness  of 
pilots  concerning  the  hazard  of 
operating  outside  of  the  certification 
icing  envelope  will  provide  an 
acceptable  level  of  safety.  Although  all 
of  the  cues  may  not  be  exhibited  on  a 
particular  model,  the  FAA  considers 
that  at  least  some  of  the  cues  will  be 
exhibited  on  all  of  the  models  affected 
by  this  AD.  For  example,  some  airplanes 
may  not  have  side  window  cues  in 
freezing  drizzle,  but  would  exhibit  other 
cues  (such  as  accumulation  of  ice  aft  of 
the  protected  area)  under  those 
conditions.  For  these  reasons,  the  FAA 
considers  that  no  changes  regarding 
visual  cues  are  necessary  in  the  final 
rule.  However,  for  those  operators  that 
elect  to  identify  airplane-specific  visual 
ciu«s,  the  FAA  would  consider  a 
request  for  approval  of  an  alternative 
method  of  compliance,  in  accordance 
with  the  provisions  of  this  AD. 

Comment  4.  Request  for  Research  and 
Use  of  Wing-Mounted  Ice  Detectors 

One  commenter  requests  that  wing- 
mounted  ice  detectors,  which  provide 
real-time  icing  severity  information  (or 
immediate  feedback)  to  flight  crews, 
continue  to  be  researched  and  used 
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throughout  the  fleet.  The  FAA  infers 
from  this  coirimenter's  request  that  the 
commenter  asks  that  installation  of 
these  ice  detectors  be  mandated  by  the 
FAA. 

While  the  FAA  supports  the 
development  of  such  ice  detectors,  the 
FAA  does  not  concur  that  installation  of 
these  ice  detectors  should  be  required  at 
this  time.  Visual  cues  are  adequate  to 
provide  an  acceptable  level  of  safety; 
therefore,  mandatory  installation  of  ice 
detector  systems,  in  this  case,  is  not 
necessary  to  address  the  unsafe 
condition.  Nevertheless,  because  such 
systems  may  improve  the  current  level 
of  safety,  the  FAA  has  officially  tasked 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  to  develop  a 
recommendation  concerning  ice 
detection.  Once  the  ARAC  has 
submitted  its  recommendation,  the  FAA 
may  consider  further  rulemaking  action 
to  require  installation  of  such 
equipment. 

Comment  5.  Particular  Types  of  Icing 

This  same  commenter  also  requests 
that  additional  information  be  included 
in  paragraph  (a)  of  the  AD  that  would 
specify  particular  types  of  icing  or 
particular  accretions  that  result  from 
operating  in  freezing  precipitation.  The 
commenter  asserts  that  this  information 
is  of  significant  value  to  the  flightcrew. 

The  FAA  does  not  conciur  with  the 
commenter's  suggestion  to  specify  types 
of  icing  or  accretion.  The  FAA  has 
determined  that  supercooled  large 
droplets  (SLD)  can  result  in  rime  ice, 
mixed  (intermediate)  ice,  and  ice  with 
glaze  or  clear  appearance.  Therefore,  the 
FAA  finds  that  no  type  of  icing  can  be 
excluded  from  consideration  during 
operations  in  freezing  precipitation,  and 
considers  it  unnecessary  to  cite  those 
types  of  icing  in  the  AD. 

Comment  6.  Restrictions  on  Use  of 
Autopilot  Could  Have  Adverse  Impact 

One  commenter  specifically 
addressed  the  Twin  Commander  690 
series  airplanes.  This  commenter  stated 
that  the  restriction  against  use  of  the 
autopilot  in  certain  conditions  of  severe 
icing  would  have  an  adverse  impact  on 
certain  14  CFR  part  135  single-pilot  IFR 
operations,  and  thus  should  be  revised 
to  provide  only  information.  Further  the 
commenter  stated  it  is 
counterproductive  to  and  does  not 
materially  contribute  to  the  safety  of 
fliriit. 

The  FAA  does  not  concur.  Federal 
Aviation  Regulation,  part  135  (14  CFR 
part  135,  section  135.103),  "Exceptions 
to  second  in  command  requirements: 
IFR  operations",  addresses  weather 
conditions  that  must  exist  in  order  to 


operate  without  a  second  in  command. 
Federal  Aviation  Regulations  part  135 
(14  CFR  part  135,  section  135.105): 
"Exception  for  second  in  command 
requirements:  Approval  for  use  of 
autopilot  systems",  addresses  certain 
conditions  that  have  to  be  met  in  order 
to  rely  upon  an  autopilot  in  Heu  of  a 
second  in  command. 

The  regulation  only  specifies  the 
installation  of  a  functioning  and 
operable  autopilot  that  meets  the 
operations  specifications.  The  pilot-in- 
charge  determines  the  appropriate  use 
of  the  autopilot,  unless  mandated  by 
other  regulation,  i.e.,  airworthiness 
directive.  In  the  case  of  the  proposed 
AD,  the  autopilot  could  not  be  used  in 
certain  conditions  of  severe  icing.  The 
autopilot  would  still  be  operable  and 
would  meet  the  operations 
specifications,  and  could  then  be 
utilized  once  the  pilot-in-charge  exited 
these  severe  icing  conditions. 

The  regulations  do  not  address  icing 
conditions,  and  the  AD  does  not  revise 
or  amend  the  above  referenced  sections 
of  14  CFR  part  135.  Therefore,  as  long 
as  the  airplane  meets  all  the  autopilot 
restrictions  of  14  CFR  135.105  and  the 
weather  requirements  of  14  CFR  135.103 
are  met,  restricting  use  of  the  autopilot 
in  certain  icing  conditions  would  not 
contradict  the  current  regulations. 

Additionally,  the  FAA  does  not 
conciu-  with  the  commenter's  statement 
that  the  masked  symptoms  caused  by 
the  use  of  autopilot  in  severe  icing  is  a 
"hunch".  The  FAA  has  carefully 
examined  data  from  aircraft  types 
involved  in  various  modes  of  upset  in 
icing  conditions.  This  data  includes 
flight  data  recorder  information 
obtained  from  revenue  flights,  flight  test 
instnunentation,  radar  data,  interviews 
writh  flight  test  pilots  and  review  of 
anecdotal  information  on  multi-engine 
airplanes,  including  the  Commander 
690  series  airplanes. 

This  examination  shows  a  reduction 
of  aircraft  control  or  performance  is 
imminent  and  upset  may  occur  with 
continued  flight  in  severe  icing 
conditions,  and  in  certain  infrequent 
cases  of  icing  conditions  within  the 
design  limits.  This  upset  may  occur 
without  substantial  natvual  or  artificial 
warning  in  advance  of  aerodynamic 
stall,  and  at  higher  speed  than  without 
ice  contamination.  In  these  cases,  there 
is  clear  and  compelUng  evidence  of 
three  important  benefits  that  arise  from 
hand  flying  the  airplane. 

Benefit  one  is  prevention.  The  pilot  is 
usually  able  to  feel  the  onset  of  adverse 
changes  to  the  handling  characteristics 
of  the  airplane  by  changes  in  the  way 
the  airplane  responds  to  control  input. 
Essentially,  the  airplane  "feel"  is 


different.  The  different  "feel"  or 
handling  characteristics  should  alert  the 
pilot  that  an  immediate  decrease  in 
angle-of-attack,  change  in  course,  or 
altitude  is  needed  to  prevent  possible 
upset.  Some  of  these  handling 
characteristics  could  be  increased  or 
decreased  force  to  change  the  control 
surface  position,  vibration  or  buffeting 
of  the  control  surface,  or  greater  control 
surface  deflection  to  obtain  the  desired 
airplane  response. 

Benefit  two  is  reducing  the  severity  of 
an  upset.  By  disconnecting  the  autopilot 
early  in  a  potentialupset  sequence, 
extreme  trim  inputs  will  be  prevented. 
Delayed  discoimect  of  the  autopilot 
could  increase  the  potential  for  cross 
trimmed  flight  controls  at  aerodynamic 
stall  (most  Ukely  at  higher  than  normal 
airspeeds),  and  may  lead  to  a  spiral  spin 
entry,  or  unusual  attitude.  In  past 
incidents,  autopilot  trim  inputs  reached 
trim  surface  limits  prior  to  aerodynamic 
stall,  complicating  recovery  by  resulting 
in  higher  control  forces  that  the  pilot 
had  to  apply. 

Benefit  three  is  the  potential  for  faster 
recovery.  With  "hands-on"  the  controls, 
the  pilot  is  able  to  recover  immediately 
should  an  upset  occur.  It  is  important  to 
remember  that  the  response 
characteristics  of  an  ice  contaminated 
airplane  may  differ  dramatically  from 
that  of  the  uncontaminated  airplane. 
Severe  icing  implies  even  more  adverse 
changes  than  tested  v«thin  normal  icing 
conditions.  This  final  rule  will  not 
change  as  a  result  of  this  comment. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  811  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhoiu"  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7  and 
43.9)  can  accomplish  this  action,  the 
only  cost  impact  upon  the  public  is  the 
time  it  will  take  the  affected  airplane 
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owners/operators  to  incorporate  this 
AFM  revision. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
this  requirements  of  this  AD  action,  and 
that  no  operator  will  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

In  addition,  the  FAA  recognizes  that 
this  action  may  impose  operational 
costs.  However,  these  costs  are 
incalculable  because  the  frequency  of 
occurrence  of  the  specified  conditions 
and  the  associated  additional  flight  time 
cannot  be  determined.  Nevertheless, 
because  of  the  severity  of  the  unsafe 
condition,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  the  costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in    • 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g],  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-20-34  Twin  Commander  Aircraft 
Corporation:  Amendment  39-10801; 
Docket  No.  97-CE-57-AD. 

Applicability:  Models  500,  -500-A.  -500- 
B,  -500-S,  -500-U,  -520.  -560,  -560-A, 
-560-E,  -560-F,  -680,  -680-E,  -680FL(P), 
-680T,  -680V,  -680W,  -681,  -685,  -690, 
-690A,  -690B,  690C,  -690D,  -695,  -695A, 
-695B,  and  720  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  fiight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"WARNING 

Severe  icing  may  result  firom  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfeces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  condiUons 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
fecilitate  a  route  or  an  alUtude  change  to  exit 
the  icing  conditions. 


•  Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

•  Accumulation  of  ice  on  the  lower  surface 
of  the  wing  aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  farther  aft  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirefUents  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night. 

(Note:  This  supersedes  any  relief  provided 
by  the  Master  Minimum  Equipment  List 
(MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  fecilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
imcommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 
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•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  Qty,  Missouri  64106. 

(f)  This  amendment  becomes  efiiective  on 
November  3, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
September  18, 1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  98-25774  Filed  9-25-98;  8:45  am) 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-07-AD;  Amendment 
39-10753;  AD  98-19-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Limited,  Aero  Division — Bristol/ 
S.N.E.C.M.A.  Olympus  593  Series 
Turbojet  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments,  withdrawal. 

SUMMARY:  The  FAA  is  withdrawing  the 
final  rule;  request  for  comments,  which 
was  published  on  September  16, 1998 
(63  FR  49418).  The  reason  for  the 
withdrawal  is  because  it  is  a  duplicate 


of  a  final  rule;  request  for  comments, 
published  on  September  15, 1998  (63  FR 
49278).  The  September  15, 1998,  final 
rule,  remains  effective  September  30, 
1998.  The  September  15, 1998 
amendment  adopted  a  new 
airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  Limited,  Aero 
Division— Bristol/S.N.E.C.M.A. 
Olympus  593  series  turbojet  engines. 
DATES:  The  final  nile;  request  for 
comments,  published  Wednesday, 
September  16, 1998.  at  63  FR  49418,  is 
withdrawn  on  September  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Culver,  Technical  Publications 
Specialist,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Biu-lington,  MA  01803-5299;  telephone 
(781)  238-7125,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
is  withdrawing  Docket  No.  98-ANE-07- 
AD;  Amendment  39-10753;  AD  98-19- 
11  which  was  published  on  September 
16, 1998  (63  FR  49418).  The  reason  for 
the  withdrawal  is  because  it  is  a 
duplicate  of  a  final  rule;  request  for 
comments,  published  on  September  15, 
1998  (63  FR  49278).  The  September  15, 
1998,  final  rule  that  is  appficable  to 
Rolls-Royce  Limited,  Aero  Division — 
Bristol/S.N.E.C.M.A.  Olympus  593 
series  turbojet  engines,  remains  effective 
September  30, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
September  17, 1998. 

Kirk  Gustafiran, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25782  Filed  9-25-98;  8:45  am) 

BILUNQ  CODE  4«10-1»-U 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  280 

[Doclcet  No.  980623159-8238-02] 

RIN  0693-AB47 

Implementation  of  the  Fastener  Quality 
Act 

AGBCY:  National  Institute  of  Standards 
and  Technology,  United  States 
Department  of  Commerce. 

ACTION:  Final  rule  and  extension  of 
implementation  date. 

SUMMARY:  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST).  United  States  Department  of 
Commerce,  under  authority  delegated 
by  the  Secretary  of  Commerce,  and 


pursuant  to  Pub.  L.  105-234,  is 
postponing  the  effect  of  the  Fastener 
Quality  regulation  by  extending  its 
implementation  date  until  June  1, 1999. 
As  a  service  to  the  public,  Uiose  wishing 
to  seek  registration  or  accreditation,  or 
record  fastener  insignia  may  continue  to 
do  so  on  a  purely  voluntary  basis  under 
the  procedures  set  out  in  the  regulation. 
DATES:  Effective  September  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Subhas  G.  Malghan,  FQA  Program 
Manager,  Technology  Services,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  306,  Gaithersburg, 
MD  20899,  telephone  niunber  (301) 
975-5120. 
SUPPLBMENTARY  INFORMATION: 

Background 

The  Fastener  Quality  Act  (the  Act) 
protects  the  public  safety  by:  (1) 
Requiring  that  certain  fasteners  which 
are  sold  in  commerce  conform  to  the 
specifications  to  which  they  are 
represented  to  be  manufactured;  (2) 
providing  for  accreditation  of 
laboratories  and  registration  of 
manufactiuing  faciUties  engaged  in 
fastener  testing;  and  (3)  requiring 
insjxection,  testing  and  certification,  in 
accordance  with  standardized  methods, 
of  fasteners  covered  by  the  Act. 

The  Secretary  of  Commerce,  acting 
through  the  Director  of  NIST,  published 
final  regulations  implementing  the  Act 
on  September  26,  1996.  Those 
regulations  established  procedures 
imder  which:  (1)  Laboratories  in 
compliance  with  the  Act  may  be  listed; 
(2)  laboratories  may  apply  to  NIST  for 
accreditation;  (3)  private  laboratory 
accreditation  entities  (bodies)  may         _ 
apply  to  NIST  for  approval  to  accredit 
laboratories;  and  (4)  foreign  laboratories 
accredited  by  their  governments  or  by 
organizations  recognized  by  the  NIST 
Director  under  section  6(a)(1)(C)  of  the 
Act  can  be  deemed  to  satisfy  the 
laboratory  accreditation  requirements  of 
the  Act.  The  regulation  also  established, 
within  the  PTO,  a  recordation  system  to 
identify  the  manufacturers  or 
distributors  of  covered  fasteners  to 
ensure  that  the  fasteners  may  be  traced 
to  their  manufactiuers  or  private  label 
distributors,  in  addition,  the  regulations 
contained  provisions  on  testing  and 
certification  of  fasteners,  sale  of 
fasteners  subsequent  to  manufacture, 
recordkeeping,  applicability  of  the  Act. 
enforcement,  civil  penalties,  and 
hearing  and  appeal  procediu«s.  The 
effective  date  of  those  regulations  was 
November  25, 1996,  and  they  were  to 
apply  to  fasteners  manufactured  on  or 
after  May  27, 1997,  the  "implementation 
date". 
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On  April  18. 1997,  as  permitted  by 
Section  15  of  the  Act,  NIST  announced 
a  one  year  extension  of  the 
implementation  date  of  the  regulations 
to  May  26, 1998.  because  there  were  an 
insufficient  number  of  accredited 
laboratories  to  conduct  the  volume  of 
inspection  and  testing  required  by  the 
Act  and  regulations  (62  FR  19041 
(1997)).  During  the  one  year  extension, 
on  September  8, 1997,  NIST  published 
for  public  comment  proposed 
amendments  to  the  final  rule  published 
in  September  1996  (62  FR  47240 
(1197)).  On  April  14, 1998,  based  on  the 
public  comments  received  on  the 
September  1997  proposed  rule,  NIST 
published  amendments  to  the 
September  final  rule  (63  FR  18260 
(1998)).  The  effective  date  of  the  April 
1998  amendments  to  the  September 
1996  final  rule  was  May  14, 1998.  The 
April  1998  final  rule  established  the 
procedures  for  registration  of  in-process 
inspection  activities  of  qualifying 
manufacturing  facilities  that  use  Quality 
Assurance  Systems  (QAS),  revised 
definitions  and  related  sections  for 
clarity  ,  and  corrected  editorial  errors. 
Pursuant  to  section  15  of  the  Act,  the 
April  1998  final  rule  also  extended  the 
implementation  date  by  sixty  days,  to 
July  26,  1998. 

On  June  30, 1998,  NIST  announced 
that  an  insufficient  number  of 
laboratories  would  be  accredited  by  July 
26,  1998  to  perform  the  volume  of 
inspection  and  testing  required  by  the 
Act  and,  pursuant  to  section  15  of  the 
Act,  extended  the  implementation  date 
to  October  25, 1998. 

On  August  14, 1998,  President 
Clinton  signed  Pub.  L.  105-234,  which 
amends  the  Fastener  Quality  Act  by:  (1) 
Creating  an  exemption  for  certain 
aircraft  fasteners,  and  (2)  postponing  the 
effect  of  the  regulations  until  the  later  of 
June  1, 1999  or  120  days  after  the 
Secretary  of  Commerce  transmits  to 
Congress  a  report  on:  (1)  Changes  is 
fastener  manufacturing  processes  that 
have  occurred  since  the  enactment  of 
the  Fastener  Quality  Act;  (b)  a 
comparison  of  the  Fastener  Quality  Act 
to  other  regulatory  programs  that 
regulate  the  various  categories  of 
fasteners,  and  an  analysis  of  any 
duplication  that  exists  among  programs; 
and  (c)  any  changes  in  that  Act  that  may 
be  warranted  because  of  the  changes 
reported  under  paragraphs  (a)  and  (b). 
The  report  must  be  submitted  to 
Congress  by  February  1, 1999. 

To  postpone  the  effect  of  the 
regulations,  as  mandated  by  Pub.  L. 
105-234.  the  Director  of  NIST  is 
extending  the  implementation  date  until 
June  1,  1999.  Before  June  1, 1999,  NIST 
will  determine  whether  further  delays 


are  necessary.  As  a  service  to  the  public, 
those  wishing  to  seek  registration  or 
accreditation,  or  record  fastener  insignia 
may  continue  to  do  so  on  a  purely 
voluntary  basis  under  the  procediues  set 
out  in  the  regulations. 

NIST  is  publishing  technical 
amendments  to  §  280.12(a),  (b),  and  (c), 
§  280.602(k),  and  §  280.810(c)(3)(i). 
introductory  text,  to  reflect  the 
extension. 

Additional  Information 

Administrative  Procedure  Act 

Pursuant  to  authority  at  5  U.S.C. 
553(b)(B),  the  Director  of  NIST  has 
determined  that  good  cause  exists  to 
waive  the  requirement  to  provide  prior 
notice  and  an  opportunity  for  public 
comment  for  this  action  as  sudi 
procedures  are  unnecessary.  The 
procedures  are  unnecessary  because  this 
action  merely  implements  a  mandatory 
provision  of  Pub.  L.  105-234.  The 
technical  amendments  to  the  existing 
regulations  are  simply  meant  to 
harmonize  the  existing  regulations  with 
the  statutory  mandate  to  extend  the 
implementation  date.  As  this  action 
implements  a  provision  of  law  already 
in  effect,  there  is  good  cause,  pursuant 
to  5  U.S.C.  553(d)(3)  to  waive  the  30-day 
delay  in  effective  date  as  such  a  delay 
is  unnecessary. 

Executive  Order  12866 

This  rule  has  been  determined  not  to 
be  significant  under  section  3(f)  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

Since  this  action  is  not  subject  to  the 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
under  5  U.S.C.  553,  or  any  other  law,  it 
is  not  subject  to  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

List  of  Subjects  inlS  CFR  Part  280 

Business  and  industry,  Fastener 
industry,  Imports,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  18, 1998. 
Robert  E.  Hebner, 

Acting  Deputy  Director,  National  Institute  of 
Standards  and  Technology. 

For  the  reasons  set  forth  in  the 
preamble.  Title  15  of  the  Code  of 
Federal  Regulations  part  280  is 
amended  as  follows: 

PART  280— FASTENER  QUALITY 

1.  The  authority  for  part  280  is  revised 
to  read  as  follows: 

Authority:  15  U.S.C.  5401  et  seq.;  Pub.  L. 
105-234, 112  Stat.  1^36. 


2.  Section  280.12(a),  (b),  and  (c)  are 
revised  to  read  as  follows: 

§280.12    Applicability. 

(a)  The  requirements  of  the  Fastener 
Quality  Act  and  this  part  shall  be 
applicable  only  to  fasteners 
manufactured  on  or  after  June  1, 1999. 

(b)  Metal  manufactured  prior  to  June 
1, 1999,  may  not  be  used  to  manufacture 
fasteners  subject  to  the  Act  and  this  part 
unless  the  metal  has  been  tested  for 
chemistry  pursuant  to  §280.15  of  this 
part  by  a  laboratory  accredited  imder 
the  Act  and  this  part  and  the  chemical 
characteristics  of  the  metal  conform  to 
those  required  by  the  standards  and 
specifications. 

(c)  Nothing  in  the  Act  and  this  part 
prohibits  selling  finished  fasteners 
manufactured  prior  to  Jtme  1, 1999,  or 
representing  that  such  fasteners  meet 
standards  and  specifications  of  a 
consensus  standards  organization  or  a 
government  agency. 

3.  Section  280j.602(k)  is  revised  to 
read  as  follows: 

§280.602    Violations. 

•        *        •        *        • 

(k)  Sale  of  fasteners  manufactured 
prior  to  the  implementation  date  as 
compliant  with  the  Act.  No  person  shall 
represent,  sell,  or  offer  for  sale  fasteners 
manufactiured  prior  to  June  1, 1999,  as 
being  in  conformance  with  the  Act  or 
this  part  except  as  provided  for  in 
§  280.12(d)  or  (e)  of  this  part. 
***** 

4.  Section  280.810(c)(3)(i), 
introductory  text,  is  revised  to  read  as 
follows: 

§280.810    Usting  of  racognizad 
accreditors,  accredited  registrars,  and 
registered  facilities. 

*****  * 

(c)  List  of  facilities.  *  *  * 

(3)(i)  If  a  Facility  intends  to  be  listed 
in  accordance  with  paragraph  (c)(1)  of 
this  section  but  the  registration  process 
will  not  be  completed  by  June  1, 1999, 
the  Facility  may  be  provisionally  listed 
on  the  Facilities  List  by  providing  the 
following  to  NIST  on  or  before 
September  30, 1998: 
***** 

(FR  Doc.  98-25565  Filed  »-25-98;  8:45  am] 
BILUNQ  CODE  aS10-13-M 


Federal  Register /Vol.  63,  No.  187 /Monday,  September  28.  1998 /Rules  and  Regulations        51527 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
[Docket  No.  98F-0183] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2-hydroxy-l-l4-(2- 
hydroxyethoxy)phenyl]-2-methyl-l- 
propanone  as  a  photoinitiator  for 
adhesives  and  pressure-sensitive 
adhesives  intended  for  use  in  food- 
contact  applications.  This  action 
responds  to  a  petition  filed  by  Ciba 
Specialty  Chemicals  Corp. 
DATES:  This  regulation  is  effisctive 
September  28, 1998.  Submit  vmtten 
objections  and  requests  for  a  hearing  by 
October  28, 1998. 

ADDRESSES:  Submit  written  objections-to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPtJEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  31, 1998  (63  FR  15425),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4589)  had  been  filed  by  Ciba 
Specialty  Chemicals  Corp.,  540  White 
Plains  Rd.,  Tarrytown,  NY  10591-9005. 
The  petition  proposes  to  amend  the  food 
additive  regxilations  to  provide  for  the 
safe  use  of  2-hydroxy-l-(4-(2- 
hydroxyethoxy)phenyll-2-methyl-l- 
propanone  as  a  photoinitiator  for 
adhesives  complying  with  §  175.105 


Adhesives  (21  CFR  175.105)  and 
pressure-sensitive  adhesives  complying 
with  §  175.125  Pressure'Sensitive 
adhesives  (21  CFR  175.125)  intended  for 
use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effiect, 
and  therefore,  that  the  regulations  in 
§§  175.105  and  175.125  should  be 
amended  as  set  forth  below.  

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  (address  above) 
by  appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  171.1(h),  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  8B4589  (63  FR  15425).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affiected  by  this  regulation  may  at 
anytime  on  or  before  October  28, 1998, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objection  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
mmibered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 


numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
docxmient.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  die  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  34«.  379e. 

2.  Section  175.105  is  amended  in  the 
table  in  paragraph  (c)(5)  by 
alphabetically  adding  an  entry  under 
the  headings  "Substances"  and 
"Limitations"  to  read  as  follows: 

f175.106 

•        •        • 

(c)»  •  • 
(5)«  •  • 


Substances 


Limitations 


2-Hydroxy-1-(4-(2-hydroxysthoxy)phenyQ-2-methyt-1-propanona(CAS 
Reg.  No.  106797-53-9). 


For  use  only  as  a  photoinitiator  at  a  level  not  to  exceed  5  percent  t)y 
weight  of  the  adhesive. 
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3.  Section  175.125  is  amended  by 
adding  paragraph  (a)(8)  and  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

S  175.125    Pressure-sensitive  adttesives. 

•        »        »        «        * 

ta)*    •    • 

(8)  2-Hydroxy-l-[4-(2- 
hydroxyethoxy)phenyl]-2-methyl-l- 
propanone  (CAS  Reg.  No.  106797-53-9) 
as  a  photoinitiator  at  a  level  not  to 
exceed  5  percent  by  weight  of  the 
pressure-sensitive  adhesive. 

(b)*  *  * 

(1)  Substances  listed  in  paragraphs 
(a)(1).  (a)(2).  (a)(3).  (a)(5).  (a)(6).  (a)(7). 
and  (a)(8)  of  this  section,  and  those 
substances  prescribed  by  paragraph 
(a)(4)  of  this  section  that  are  not 
identified  in  paragraph  (b)(2)  of  this 
section. 


Dated:  September  15, 1998. 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 
(FR  Doc.  98-25795  Filed  9-25-98;  8:45  ami 

BILUNO  COOC  41MMh-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 
tFRL-«167-7] 

Virginia;  Final  Approval  of 
Underground  Storage  TanK  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Qnal  determination  on 

Virginia's  application  for  program 

approval. 

summary:  The  Commonwealth  of 
Virginia  (State)  has  applied  for  approval 
of  its  underground  storage  tank  program 
under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  the  State's 
application  and  has  made  a  Bnal 
determination  that  the  State's 
underground  storage  tank  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  Thus. 
EPA  is  granting  final  approval  to  the 
State  to  operate  its  program. 
EFFECTIVE  DATES:  Program  approval  for 
Virginia  shall  be  effective  on  October 
28.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosemarie  Nino,  State  Programs  Branch, 
Waste  &  Chemicals  Management 
Division  (3VVC21),  U.S.  EPA  Region  III, 
1650  Arch  Street,  Philadelphia, 


Pennsylvania  19103-2029,  (215)  814- 

3377. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  EPA  to  approve  a  State's 
underground  storage  tank  program  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  To  qualify  for  approval,  a 
State's  program  must  be  "no  less 
stringent"  than  the  Federal  program  in 
all  seven  elements  set  forth  at  section 
9004(a)(1)  through  (7)  of  RCRA,  42 
U.S.C.  6991c(a)(l)  through  (7),  as  well  as 
the  notification  requirements  of  section 
9004(a)(8)  of  RCRA,  42  U.S.C. 
6991c(a)(8)  and  must  provide  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a)  of 
RCRA,  42  U.S.C.  6991c(a)). 

On  July  15, 1998,  the  State  submitted 
an  official  application  for  EPA  approval 
to  administer  its  underground  storage 
tank  program.  On  July  30,  1998,  EPA 
published  a  tentative  determination 
announcing  its  intent  to  approve  the 
State's  program.  Further  background  on 
the  tentative  decision  to  grant  approval 
appears  at  63  FR  40683-40685.  (July  30. 
1998). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
review  and  comment,  and  the  date  of  a 
tentative  public  hearing  on  the 
application  and  EPA's  tentative 
determination.  EPA  requested  advance 
notice  for  testimony  and  reserved  the 
right  to  cancel  the  public  hearing  in  the 
event  of  insufficient  public  interest. 
EPA  did  not  receive  any  public 
comments  and  since  there  were  no 
requests  to  hold  a  public  hearing,  it  was 
cancelled. 

B.  Final  Decision 

I  conclude  that  the  State's  application 
for  program  approval  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  Subtitle  I  of  RCRA  and  40 
CFR  part  281.  Accordingly,  the  State  is 
granted  approval  to  operate  its 
underground  storage  tank  program  in 
lieu  of  the  Federal  program. 

C.  Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

D.  Unfunded  Mandates  Reform  Act 

'  Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 


Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  sections' 202  and 
205  of  the  UMRA,  EPA  generally  must 
prepare  a  written  statement  of  economic 
and  regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  costs 
of  $100  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the  State 
program  are  already  imposed  by  the 
State  and  subject  to  State  law.  Second, 
the  Act  also  generally  excludes  from  the 
definition  of  a  "Federal  mandate"  duties 
that  arise  from  participation  in  a 
voluntary  Federal  program.  A  State's 
participation  in  an  authorized  UST 
program  is  volimtary. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  expenditiu«s  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  State  program,  and  today's 
action  does  not  impose  any  additional 
obligations  on  regulated  entities.  In  fact, 
EPA's  approval  of  state  programs   ■ 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  own  and/or  operate 
USTs,  they  are  already  subject  to  the 
regulatory  requirements  under  existing 
state  law  which  are  being  authorized  by 
EPA,  and,  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 
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E.  Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate  USTs 
are  already  subject  to  the  regulatory 
requirements  imder  existing  State  law 
which  are  being  authorized  by  EPA 
pursuant  to  this  Final  Rule.  EPA's 
authorization  does  not  impose  any 
additional  burdens  on  these  small 
entities;  rather  EPA's  authorization  of 
Virginia's  UST  program  today  simply 
results  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

F.  Compliance  With  Executive  Order 
13045 

Executive  Order  13045  applies  to  any 
rule  that  the  Office  of  Management  and 
Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  that  EPA  determines 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  Agency  has  determined  that  the 
final  rule  is  not  a  covered  regulatory 
action  as  defined  in  the  Executive  Order 
because  it  is  not  economically 
significant  and  does  not  address 
environmental  health  and  safety  risks. 
As  such,  the  final  rule  is  not  subject  to 
the  requirements  of  Executive  Order 
13045. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials.  State  program 
approval,  Undergroimd  storage  tanks. 

Authority:  This  document  is  issued  under 
the  authority  of  Section  9004  of  the  Resource 
Conservation  and  Recovery  Act,  as  amended, 
42  U.S.C.  6991c. 

Dated:  September  17, 1998. 
Stanley  L.  Laskowsld, 
Acting  Regional  Administrator,  Region  3. 
[FR  Doc.  98-25888  Filed  9-25-98;  8:45  am) 
BIUMQCODE  66aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-616S-2] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  partial  deletion  of 

portions  of  the  Sangamo  Weston/Twelve 

Mile  Creek/Lake  Hartwell  (Sangamo) 

Superfund  Site  from  the  National 

Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  partial 
deletion  of  the  Sangamo  site  in  Pickens, 
South  Carolina  from  the  National 
Priorities  List  (NPL).  The  portion  to  be 
deleted  is  described  below.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Envfronmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  South  Carolina 
have  determined  that  all  appropriate 
Fund-financed  responses  under 
CERCLA  have  been  implemented  on  the 
portions  of  the  property  targeted  for  this 
partial  deletion  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  South  Carolina  Department  of 
Health  and  Environmental  Control  have 


determined  that  remedial  actions 
conducted  on  these  portions  of  the 
property  at  the  site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 

EFFECTIVE  DATE:  September  28, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheri  Panabaker,  Remedial  Project 
Manager,  U.S.  EPA,  Region  4, 61 
Forsyth  Street,  WD-^SMB,  Atlanta,  GA 
30303,  404/562-8810. 

SUPPI.EMENTARY  INFORMATION:  The  area 
to  be  deleted  from  the  NPL  is  a  portion 
of  the  Sangamo  Superfund  Site,  Pickens, 
South  Carolina.  The  portions  to  be 
deleted  include:  three  of  the  off-site 
remote  properties  (Trotter,  Nix,  and 
Welbom),  as  well  as  unused  property 
across  Sangamo  Road  from  the  plant 
site.  Contaminated  soils  were  removed 
from  the  three  remote  sites  and  taken  to 
the  plant  site  where  they  were  treated 
with  all  the  other  contaminated  soils  by 
thermal  desorption.  Confirmational 
sampling  from  the  unused  property 
across  the  street  from  the  plant  site,  did 
not  show  any  contamination.  This 
partial  deletion  does  not  include  all  site 
soil  actions  nor  the  groundwater 
remedial  action  which  will  remain  on 
the  NPL.  A  Notice  of  hitent  to  Delete  for 
this  site  was  published  in  the  Federal 
Register  on  August  17, 1998  (63  FR 
43900).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
September  16, 1998.  EPA  received  no 
comments  during  this  period. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.66(c)(8)  of  the  NCP  states  that  fund- 
financed  actions  may  be  taken  at  sites 
deleted  from  the  NPL.  Deletion  of  a  site 
or  a  portion  of  a  site  from  the  NPL  does 
not  affect  responsible  party  liabiUty  or 
impede  agency  efforts  to  recover  cost 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 
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DatedrSeptember  18. 1998. 

Phyllis  Hail, 

Acting  Deputy  Regional  Administrator, 
Region  4. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 


PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)  (2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  351;  E.O.  12580;  52  FR  2923,  3 
CFR,  1987  Comp.,  p.  193. 

Table  1  .—General  Superfund  Section 


2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entry  for 
"Sangamo  Weston/Twelve-Mile/ 
Hartwell  PCB.  Pickens,  South  Carolina* 
to  read  as  follows: 


Appendix  B  to  Part  300 — National 
Priorities  List 


State 


Site  name 


City/County 


Notes  (a) 


SO  Sangamo  Weston/Twelve-Mile/Hartwell  PCB 


Pickens P 


p- 


Sites  with  partial  deletion(s). 


(FR  Doc.  98-25754  Filed  9-25-98;  8:45  am] 

BILUNO  CODE  aS«0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6168-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  partial  deletion  of  the 
Bypass  601  Groundwater  Contamination 
Superfund  Site,  Concord,  Cabarrus 
County,  North  Carolina  from  the 
National  Priorities  List. 

summary:  The  EPA  Region  4  annoimces 
the  deletion  of  Source  Areas  1,  2,  3,  7, 
8,  9,  and  10  of  the  Bypass  601 
Groundwater  Contamination  Superfund 
Site  from  the  National  Priorities  List 
(NPL),  in  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP)  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  North  Carolina 
Department  of  Environment  and  Natural 
Resources  have  determined  that  Source 


Areas  1,  2,  3,  7,  8,  9,  and  10  pose  no 
significant  threat  to  public  health  or  the 
environment,  and  therefore,  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  further  remedial 
measures  are  not  appropriate.  This 
deletion  does  not  preclude  future  action 
under  Superfund. 

EFFECTIVE  DATE:  September  28,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Giezelle  Bennett,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  4,  North  Site 
Management  Branch,  61  Forsyth  Street, 
S.W.,  Atlanta,  Georgia  30303-3014, 
(404) 562-8824. 

SUPPLEMENTARY  INFORMATION:  The  Site 
affected  by  this  partial  deletion  from  the 
NPL  is:  Bypass  601  Groundwater 
Contamination  Superfund  Site  in 
Cabarrus  County,  North  Carolina. 

A  Notice  of  Intent  to  Partially  Delete 
for  this  Site  was  pubUshed  on  August 
17, 1998  (63  FR  43898).  The  closing  date 
for  comments  on  the  Notice  of  Intent  to 
Partially  Delete  was  September  16, 
1998.  EPA  received  no  comments. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  the  public 
health,  welfare,  and  the  environment 
and  it  maintains  the  NPL  as  the  list  of 
those  sites.  Any  site  or  portion  thereof 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  in 
the  future.  Section  300.425(e)(3)  of  the 
NCP  states  that  Fund-financed  action 
may  be  taken  at  sites  deleted  from  the 

TABLE  1  .—General  Superfund  Section 


NPL.  Deletion  of  a  site  fi-om  the  NPL 
does  not  affect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated;  September  18, 1998. 
R.F.  McGhee, 

Acting  Deputy  Regional  Administrator, 
Region  4. 

For  reasons  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR 
1991  Comp.,  p  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B  [Amended]    . 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entiy  for 
"Bypass  601  Ground  Water 
Contamination,  Concord,  North 
Carolina"  to  read  as  follows: 

Appendix  B  to  Part  300— National 
Priorities  List 


State 


Site  name 


City/County 


Notes  (a) 


NO  Bypass  601  Ground  Water  Contamination 


Concord  P 
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Table  1.— General  Superfund  Section— Continued 


State 


Site  name 


City/County 


Notes  (a) 


(a)  •  *  • 
P  =  Sites 


Sites  with  partial  deletion(s). 


*        *        *        »        » 

[FR  Doc.  98-25755  Filed  9-25-98;  8:45  am) 

BILUNG  CODE  6660-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7695] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Fina  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  commiuiities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  commimities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849.  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW., 
room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owmers  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 


communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  firom  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard -areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
pubUshed,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published,  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood-hazard  areas  shovni  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  because  the  rule 


creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127, 44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

164.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 

Community 
No. 

Effective  date  of  eligibility 

Current  effective  map 
date 

New  Ellgibles— Emergency  Program 

Iowa:  Battle  Creek,  city  of,  Ida  County  

190423 
130364 
310498 
370375 
080286 
470355 

July  8,  1998  

September  26, 1975. 
July  11,  1975. 

Georgia:  Buckhead,  town  of,  Morgan  County 

July  9.  1998  ..„ ...... 

do „.. 

Nebraska:  Denton,  village  of,  Lancaster  County  

North  Carolina:  Rose  Hill,  town  of.  Duplin  County  .... 

Colorado:  Phillips  County,  unincorporated  areas 

Tennessee:  Coffee  County,  unincorporated  areas  ... 

do _.. 

July  24,  1998  

do 

August  5,  1977. 
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State/ioc^.tion 


Iowa:  Walcxjtt,  city  of,  Scott  County 

Ohio:  New  Concord,  village  of,  Muskingum  County 

New  Ellglbles— Regular  Program 

Georgia:  Dodge  County,  unincorporated  areas  

Nebraska:  Clay  Center,  city  of.  Clay  County  

Reinstatements 

New  York: 

Conewango,  town  of,  Cattaraugus  County  

Columbia,  town  of,  Herkimer  County 

Vermont:  Tunbrklge,  town  of.  Orange  County  

Virginia:  Onancock,  town  of,  Accomack  County  .... 


Regular  Program  Conversions 

Region  I 

Maine:  Dresden,  town  of,  Lincoln  County  

New  Hampshire:  Hebron,  town  of,  Grafton  County  .. 

Region  IV 

Tennessee:  Oak  Ridge,  city  of,  Anderson  and 
Roane  Counties. 

Region  V 

Illinois 

Dixon,  city  of,  Lee  County 

Lee  County,  unincorporated  areas 

Region  VI 

Arkansas: 

Bigelow,  town  of.  Perry  County 

Casa,  cfty  of.  Perry  County  

Houston,  town  of.  Perry  County 

Perry,  town  of.  Perry  County 

Region  I 

Maine: 

Harpswell,  town  of,  Cumberland  County  

Phippsburg,  town  of,  Sagadahoc  County  

Sanford,  town  of,  York  County 

Rhode  Island:  Portsmouth,  town  of,  Newport  County 

Region  11 

New  Jersey:  North  Wildwood,  city  of.  Cape  May 

County. 
New  Yor1<: 

Manorhaven,  village  of,  Nassau  County  

North  Hempstead,  town  of,  Nassau  County  

Port   Washington    North,   village   of,    Nassau 
County. 

Sands  Point,  village  of,  Nassau  County  

Virgin  Islands:  St.  Croix 

Region  III 

Maryland:  Somerset  County,  unincorporated  areas 

Virginia: 

Northumberland  County,  unincorporated  areas 
Richmond,  independent  city 

Region  IV 

Ftorida: 

Collier  County,  unincorporated  areas  

Santa  Rosa  County,  unincorporated  areas 

North  Carolina:  Alexander  County,  unincorporated 
areas. 

Region  VI 

Arkansas:  Pulaski  County,  unincorporated  areas  

Region  VII 
Missouri:  Franklin,  city  of,  Howard  County  


Community 
No. 


190675 
390847 

130523 
310040 


360065 
360299 
500076 
510298 


230084 
330058 


475441 


170417 
170413 


050387 
050395 
050257 
050276 


230169 
230120 
230156 
445405 


345308 


360479 
360482 
361562 

360492 
780000 

240061 

510107 
510129 


120067 
120274 
370398 


050179 


290482 


Effective  date  of  eligibility 


July  29.  1998 
do 

July  9.  1998  . 
July  29,  1998 


January  4,  1976,  Emerg;  July  30.  1982,  Reg;  No- 
vember 4,  1992,  Susp;  July  11.  1998,  Rein. 

May  21,  1976,  Emerg;  July  16.  1982.  Reg;  htovem- 
ber  4.  1992.  Susp;  July  24.  1998.  Rein. 

July  25.  1975.  Emerg;  September  18,  1985.  Reg; 
September  18,  1985,  Susp;  July  24,  1998,  Rein. 

February  17,  1976,  Emerg;  December  15,  1981, 
Reg;  December  15,  1981,  Susp;  July  24,  1998, 
Rein. 


July  6,  1998,  Suspension  Withdrawn. 
do 


..do 


.do 
.do 


..do 
..do 
..do 
..do 


July  20,  1998,  Suspension  Withdrawn 

do 

do ~ :..... 

do 


..do 

..do 
..do 
..do 

..do 
..do 

..do 

..do 
..do 


..do 
..do 
..do 


.do 


..do 


Current  effective  map 
date 


July  9,  1976. 
September  8,  1978. 


September  20.  1996. 
NSFHA. 


July  30.  1982. 

September  18.  1985. 

Do. 

December  15, 1981. 


July  6, 1998. 
Do. 


Do. 


Do. 
Do. 


Do. 
Do. 
Do. 
Do. 


July  20,  1998. 

Do. 

Do. 

Do. 


Do. 


Do. 
Do. 
Do. 

Do. 
Do. 


Do. 

Do. 
Do. 


Do. 
Do. 
Do. 


Do. 


Do. 


(Catalog  of  Fi 
83.100,  "Flo< 
Issued:  Au 
Michael  J.  Aj 
Associate  Dh 
(PR  Doc.  98- 
BIUJNGCOOE 


4SCFRPai 


EFFECTIVE  0 
FOR  FURTHE 
Judith  C.  Rt 
Director,  11 
Suite  820,  \ 
606-9200  0 
Individuals 
telecommu] 
(TDD)  may 
Relay  Servii 
between  8  a 
Monday  thi 
SUPPLEMEN1 
National  Cc 
Information 
created  on] 
Commissioi 
Information 
et  seq.)  as  ai 
within  the  I 
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State/location 

Community 
No. 

Effective  date  of  eligibility 

Current  effective  map 
date 

Region  VII 

Wyoming:  Rock  Spnngs,  dty  of,  Sweetwater  County 

Region  X 

Idaho: 

Bellevue.  citv  of.  Blaine  Countv  

560051 

160021 
165167 

do 

De. 

do 

do 

Do 

BIsune  County,  unincorporated  areas 

Do. 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Rein.— Reinstatement;  Susp.— Suspension;  With.— Withdrawn;  NSFHA— 
Non  Special  Flood  Hazard  Area. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 
Issued:  August  27. 1998. 
Michael  J.  Armstrong. 
Associate  Director  for  Mitigation. 
(FR  Doc.  98-24154  Filed  9-25-98;  8:45  am) 
BHJJNG  COOE  «n8-06-M 


NATIONAL  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SCIENCE 

45  CFR  Part  1700 

Organization  and  Functions 

AGENCY:  National  Commission  on 

Libraries  and  Information  Science 

(NCUS). 

ACTION:  Final  rule. 

summary:  This  is  a  final  rule,  making 
technical  revisions  and  reissuing 
regulations  describing  the  organization 
and  functions  of  the  National 
Commission  on  Libraries  and 
Information  Science  (NCUS).  The 
revision  incorporates  changes  in  the 
statute  governing  the  Commission  and 
other  editorial  changes  to  make  the 
regulations  more  accurately  reflect  the 
current  organization  and  functions  of 
the  Commission.  These  regulations 
affect  NCLIS  Commissioners  and  staff. 
EFFECTIVE  DATE:  September  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  C.  Russell,  NCLIS  Deputy 
Director,  1110  Vermont  Avenue,  NW, 
Suite  820,  Washington,  DC  20005,  (202)  . 
606-9200  or  jr_nclis@inet.ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  (800)  877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
National  Commission  on  Libraries  and 
Information  Science  (NCLIS)  was 
created  on  July  20, 1970,  by  the  National 
Commission  on  Libraries  and 
Information  Science  Act  (20  U.S.C.  1501 
et  seq.)  as  an  independent  agency 
within  the  Executive  branch.  This  rule 


describes  the  organization  and  functions 
of  the  Commission. 

The  regulations  governing  the 
Commission  currently  published  at  45 
CFR  part  1700  have  not  been  updated 
for  many  years.  The  regulations  are 
revised  and  reissued  to  incorporate 
changes  in  the  statute  governing  the 
Commission  as  well  as  other  editorial 
changes  to  make  the  regiilations  more 
accurately  reflect  the  current 
organization  and  functions  of  the 
Commission. 

NCLIS  considers  this  rule  to  be  a 
procedural  rule  that  is  exempt  from 
notice  and  comment  under  5  U.S.C. 
533(b)(3)(A).  This  rule  is  not  a 
significant  rule  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  This  final  rule  does 
not  impose  any  reporting  requirements 
or  recordkeeping  requirements  subject 
to  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  45  CFR  Part  1700 

Authority  delegations  (Government 
agencies),  Oi^ganization  and  functions 
(Government  agencies). 

Accordingly,  45  CFR  part  1700  is 
revised  to  read  as  follows: 

PART  1700— ORGANIZATION  AND 
FUNCTIONS 

Sec. 

1700.1  Purpose. 

1700.2  Functions. 

1700.3  Membership. 

1700.4  Chairperson. 

1700.5  Executive  Director. 

Authority:  5  U.S.C.  552;  20  U.S.C.  1501  et 
seq. 

§1700.1    Purpose. 

The  National  Commission  on 
Libraries  and  Information  Science 
(NCLIS): 

(a)  Advises  the  President  and  the 
Congress  on  library  and  information 
services  adequate  to  meet  the  needs  of 
the  people  of  the  United  States; 

(bj  Aavises  Federal,  State,  and  local 
governments,  and  other  public  and 
private  organizations  regarding  library 
services  and  information  science, 
including  consultations  on  relevant 


treaties,  international  agreements,  and 
implementing  legislation;  and 

(c)  Promotes  research  and 
development  activities  to  extend  and 
improve  the  nation's  library  and 
information  handling  capabilities  as 
essential  links  in  national  and 
international  networks. 

S  1700.2    Functions. 

The  Commission's  functions  include 
the  following: 

(a)  Developing  and  reconunending 
overall  plans  for  library  and  information 
services  adequate  to  meet  the  needs  of 
the  people  of  the  United  States; 

(bj  Coordinating,  at  the  Federal,  State 
and  local  levels,  implementation  of  the 
plans  referred  to  in  paragraph  (a)  of  this 
section  and  related  activities; 

(c)  Conducting  studies,  surveys  and 
analyses  of,  and  hearings  on,  the  library 
and  informational  needs  of  the  Nation, 
including  the  special  needs  of  rural 
areas,  economically,  socially  or 
culturally  deprived  persons  and  the 
elderly; 

(d)  Evaluating  the  means  by  which  the 
needs  referred  to  in  paragraph  (c)  of  this 
section  may  be  met  throij^  the 
establishment  or  improvement  of 
information  centers  and  libraries; 

(e)  Appraising  the  adequacies  and 
deficiencies  of  ciurent  library  and 
information  resources  and  services;  and 

(f)  Evaluating  ciurent  library  and 
information  science  programs. 

S  1700.3    Membership. 

(a)  The  Conunission  is  composed  of 
the  Librarian  of  Congress,  the  Director  of 
the  Institute  of  Museum  and  Library 
Services  (who  serves  as  an  ex  officio, 
nonvoting  member),  and  14  members 
appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate. 

(b)  The  President  designates  one  of 
the  members  of  the  Conunission  as  the 
Chairperson. 

§1700.4    Chairperson. 

(a)  To  fadUtate  its  work,  the 
Commission  from  time  to  time  delegates 
to  the  Chairperson  various  duties  and 
responsibilities. 

(d)  The  Commission  records  formal 
delegation  of  the  duties  and 
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responsibilities  referred  to  in  paragraph 
(a)  of  this  section  in  resolutions  and  in 
the  minutes  of  its  meetings. 

(c)  The  Chairperson  may  delegate  the 
duties  and  responsibilities  referred  to  in 
paragraph  (a)  of  this  section,  as 
necessary,  to  other  Commissioners  or 
the  Executive  Director  of  the 
Commission. 

S  1700.5    Exaeutive  Director. 

(a)  The  Executive  Director  serves  as 
the  administrative  and  technical  head  of 
the  Commission  staff,  directly 
responsible  for  managing  its  day-to-day 
operations  and  assuring  that 
Commission  operations  conform  to  all 
applicable  Federal  laws. 

(b)  The  Executive  Director  is  directly 
responsible  to  the  Commission,  works 
under  the  general  direction  of  the 
Chairperson,  and  assists  the 
Chairperson  in  carrying  out  the 
Commission's  organizational  and 
administrative  responsibilities. 

(c)  The  Executive  Director  acts  as  the 
principal  staff  advisor  to  the 
Chairperson  and  Commissioners, 
participating  with  the  Commissioners  in 
the  development,  recommendation  and 
implementation  of  overall  plans  and 
policies  to  achieve  the  Commission's 
goals. 

(d)  To  facilitate  its  work,  the 
Commission  from  time  to  time  delegates 
to  the  Executive  Director  various  duties 
and  responsibilities. 

(e)  The  Commission  records  formal 
delegation  of  the  duties  and 
responsibilities  referred  to  in  paragraph 
(d)  of  this  section  in  resolutions  and  in 
the  minutes  of  its  meetings. 

(f)  The  Executive  Director  may 
delegate  the  duties  and  responsibilities 
referred  to  in  paragraph  (d)  of  this 
section,  as  necessary,  to  other  members 
of  the  Commission  staff. 

Dated:  September  22, 1998. 
Robert  S.  WiUard, 
Executive  Director. 
(FR  Doc.  98-25765  Filed  9-25-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  593 

[Docket  No.  NHTSA-88-4449] 

RIN  2127-AH28 

List  of  Nonconforming  Vehicles 
Decided  to  be  Eligible  for  Importation 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  document  revises  the  list 
of  vehicles  not  originally  manufactured 
to  conform  to  the  Federal  motor  vehicle 
safety  standards  that  NHTSA  has 
decided  to  be  eligible  for  importation. 
This  list  is  contained  in  an  appendix  to 
the  agency's  regulations  that  prescribe 
procedures  for  import  eligibility 
decisions.  The  revised  list  includes  all 
vehicles  that  NHTSA  has  decided  to  be 
eligible  for  importation  since  October  1, 
1997.  NHTSA  is  required  by  statute  to 
publish  this  list  aimually  in  the  Federal 
Register. 

DATES:  The  revised  list  of  import  eligible 
vehicles  (appendix  A  to  Part  593)  is 
effective  September  28,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C.  §  30141(a)(1)(A),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115,  and  of  the  same  model  year  as 
the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S.-certified 
motor  vehicle,  49  U.S.C.  §  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as  the 
Secretary  of  Transportation  decides  to 
be  adequate. 

Under  49  U.S.C.  §  30141(a)(1),  import 
eligibility  decisions  may  be  made  "on 
the  initiative  of  the  Secretary  of 
Transportation  or  on  petition  of  a 
manufacturer  or  importer  registered 
under  (49  U.S.C.  §  30141(c)]."  The 
Secretary's  authority  to  make  these 
decisions  has  been  delegated  to  NHTSA. 
The  agency  publishes  notice  of 
eligibility  decisions  as  they  are  made. 

Under  49  U.S.C.  §  30141(b)(2),  a  list  of 
all  vehicles  for  which  import  eligibility 
decisions  have  been  made  must  be 
published  annually  in  the  Federal 
Register.  On  October  1, 1996,  NHTSA 
added  the  list  as  an  appendix  to  49  CFR 
Part  593,  the  regulations  that  establish 


procedures  for  import  eligibility 
decisions  (61  FR  51242).  As  described 
in  the  notice,  NHTSA  took  that  action 
to  ensure  that  the  list  is  more  widely 
disseminated  to  government  personnel 
who  oversee  vehicle  imports  and  to 
interested  members  of  the  public.  See  61 
FR  51242-43.  In  the  notice,  NHTSA 
expressed  its  intention  to  annually 
revise  the  list  as  published  in  the 
appendix  to  include  any  additional 
vehicles  decided  by  the  agency  to  be 
eligible  for  importation  since  the  list 
was  last  published.  See  61  FR  51243. 
The  agency  stated  that  issuance  of  the 
document  announcing  these  revisions ' 
will  fulfill  the  annual  publication 
requirements  of  49  U.S.C.  30141(b)(2). 
Ibid. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  not 
reviewed  xmder  E.0. 12866.  NHTSA  has 
analyzed  this  rulemaking  action  and 
determined  that  it  is  not  "significant" 
within  the  meaning  oflhe  Etepartment 
of  Transportation's  regulatory  policies 
and  procedures. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  revisions  resulting  from 
this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  regulatory  flexibility 
analysis. 

Because  this  rulemaking  does  not 
impose  any  regulatory  requirements,  but 
merely  furnishes  information  by 
revising  the  list  in  the  Code  of  Federal 
Regulations  of  vehicles  for  which 
import  eligibility  decisions  have  been 
made,  it  has  no  economic  impact. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  vsrill  be  affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  it  vfill  not  significantly 
affect  the  human  environment. 
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5.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  P.L.  96-511,  the 
agency  notes  that  there  are  no 
information  collection  requirements 
associated  with  this  rulemaking  action. 

6.  Civil  Justice  Reform 

This  rule  does  not  have  any 
retroactive  effect.  It  does  not  repeal  or 
modify  any  existing  Federal  regulations. 
A  petition  for  reconsideration  or  other 
administrative  proceeding  will  not  be  a 
prerequisite  to  an  action  seeking  judicial 
review  of  this  rule.  This  rule  does  not 
preempt  the  states  from  adopting  laws  . 
or  regulations  on  the  same  subject, 
except  that  it  will  preempt  a  state 
regulation  that  is  in  actual  conflict  with 
the  Federal  regulation  or  makes 
compliance  with  the  Federal  regulation 
impossible  or  interferes  with  the 
implementation  of  the  Federal  statute. 

7.  Notice  and  Comment 

NHTSA  finds  that  prior  notice  and 
opportunity  for  comment  are 
unnecessary  imder  5  U.S.C.  553(b)(3)(B) 
because  this  action  does  not  impose  any 
regulatory  requirements,  but  merely 
revises  the  list  of  vehicles  not  originally 
manufactiu«d  to  conform  to  the  Federal 
motor  vehicle  safety  standards  that 
NHTSA  has  decided  to  be  eligible  for 
importation  into  the  United  States  to 
include  all  vehicles  for  which  such 


decisions  have  been  made  since  October 
1. 1997. 

In  addition,  so  that  the  list  of  vehicles 
for  which  import  eligibility  decisions 
have  been  made  may  be  included  in  the 
next  edition  of  49  CFR  Parts  400  to  999, 
which  is  due  for  revision  on  October  1, 
1998,  good  cause  exists  to  dispense  with 
the  requirement  in  5  U.S.C.  §  553(d)  for 
the  effective  date  of.the  rule  to  be 
delayed  for  at  least  30  days  following  its 
publication. 

List  of  Subjects  in  49  CFR  Part  593 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  Part 
593  of  Title  49  of  the  Code  of  Federal 
Regulations,  Determinations  that  a 
vehicle  not  originally  manufactiu«d  to 
conform  to  the  Federal  Motor  Vehicle 
Safety  Standards  is  eligible  for 
importation,  is  amended  as  follows: 

PART  593— {AMENDED] 

1.  The  authority  citation  for  Part  593 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322  and  30141(b); 
delegation  of  authority  at  49  CFR  1.50. 

2.  Appendix  A  to  Part  593  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  593 — List  of 
Vehicles  Determined  to  be  Eligible  for 
Importation 

Each  vehicle  on  the  following  list  is 
preceded  by  a  vehicle  eligibility  number.  The 


impmrter  of  a  vehicle  admissible  under  any 
eligibility  decision  must  enter  that  number 
on  the  HS-7  Declaration  Form  accompanying 
entry  to  indicate  that  the  vehicle  is  eligible 
for  importation. 

"VSA"  eligibility  numbers  are  assigned  to 
all  vehicles  that  are  decided  to  be  eligible  for 
importation  on  the  initiative  of  the 
Administrator  under  §  593.8. 

"VSP"  eligibility  numbers  are  assigned  to 
vehicles  that  are  decided  to  be  eligible  under 
§  593.7(f),  based  on  a  petition  from  a 
manufacturer  or  registered  importer 
submitted  under  §  593.5(a)(1),  which 
establishes  that  a  substantially  similar  U.S.- 
certiRed  vehicle  exists. 

"VCP"  eligibility  numbers  are  assigned  to 
vehicles  that  are  decided  to  be  eligible  under 
S  593.7(f),  based  on  a  petition  from  a 
manufacturer  or  registered  importer 
submitted  under  §  593.5(a)(2),  which 
establishes  that  the  vehicle  has  safety 
features  that  comply  with,  or  are  capAle  of 
being  altered  to  comply  with,  all  applicable 
Federal  motor  vehicle  safety  standards. 

Vehicles  for  whica  eligibility  decisions 
have  been  made  are  listed  alphabetically  by 
make,  with  the  exception  of  Mercedes-Benz 
vehicles,  which  appear  at  the  end  of  the  list. 
Eligible  models  within  each  make  are  listed 
numerically  by  "VSA,"  "VSP,"  or  "VCP" 
iiumber. 

All  hyphens  used  in  the  Model  Year 
column  mean  "through"  (for  example, 
"1973-1989"  means  "1973  through  1989"). 

The  initials  "MC"  used  in  the 
Manufacturer  column  mean  "motorcycle." 

The  initials  "SWB"  used  in  the  Model 
Type  column  mean  "Short  Wheel  Base." 

The  initials  "LWB"  used  in  the  Model 
Type  colunm  mean  "long  Wheel  Base." 


Vehicles  Certified  by  Their  Original  Manufacturer  as  Complying  With  All  Applicable  Canadian  Motor 

Vehicle  Safety  Standards 


Numt>er 


VSA-80 


VSA-81 


VSA-82 
VSA-83 


Vehicles 


(a)  All  passenger  cars  less  than  25  years  old  that  were  manufactured  before  September  1,  1989. 

(b)  All  passenger  cars  manufactured  on  or  after  September  1,  1989,  ar>d  before  September  1,  1996,  that, 
as  originally  manufactured,  are  equipped  with  an  automatic  restraint  system  that  complies  with  Federal 
Motor  Vehide  Safety  Standard  (FMVSS)  fto.  208. 

(c)  All  passenger  cars  manufactured  on  or  after  September  1,  1996  and  before  September  1,  2002,  that, 
as  originally  manufactured,  are  equipped  with  an  automatic  restraint  system  that  complies  with  FMVSS 
No.  208.  and  that  comply  with  FMVSS  No.  214. 

(a)  All  multipurpose  passenger  vehicles,  trucks,  and  buses  with  a  GVWR  of  4536  kg.  (10.000  bs.)  or  less 
that  are  less  than  25  years  old  and  that  were  manufactured  before  September  1,  1991. 

(b)  All  multipurpose  passenger  vehicles,  trucks,  and  buses  with  a  GVWR  of  4536  kg.  (10.000  bs.)  or  less 
that  were  manufactured  on  or  after  September  1,  1991.  and  before  September  1,  1993.  and  that,  as 
originally  manufactured,  comply  with  FMVSS  Nos.  202  and  208. 

(c)  All  multipurpose  passenger  vehicles,  tmcks  and  buses  with  a  GVWR  of  4536  kg.  (10,000  lbs.)  or  less 
that  were  manufactured  on  or  after  September  1,  1993,  and  before  Septembe<  1,  1998,  and  that,  as 
originally  manufactured,  comply  with  FMVSS  Nos.  202,  208,  and  216. 

(d)  All  multipurpose  passenger  vehicles,  tnjcks  and  buses  with  a  GVWR  of  4536  kg.  (10,000  lbs.)  or  less, 
that  were  manufactured  on  or  after  September  1.  1998,  and  before  September  1,  2002.  and  that,  as 
originally  manufactured,  comply  with  the  requirements  of  FMVSS  Nos.  202,  208,  214,  and  216. 

All  multipurpose  passenger  vehk:les.  trucks  and  buses  with  a  GVWR  greater  than  4536  kg.  (10.000  bs.) 

that  are  less  than  25  years  okj. 
All  trailers,  and  all  motorcycles  that  are  less  than  25  years  okf. 
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Issued  on:  September  21, 1998. 
Harry  Thompson, 

Acting  Director.  Office  of  Vehicle  Safety 
Compliance. 
(FR  Doc.  98-25815  Filed  9-25-98;  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  63,  No.  187 

Monday,  September  28,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  ttie 
rule  maldng  prior  to  the  adoption  of  the  final 
njles. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart70 

Domestic  Licensing  of  Special  Nuclear 
Material;  Public  Meeting 

agency:  Nuclear  Regulatory 
Conmiission  (^4RC). 
ACTION:  Notice  of  meeting. 

summary:  NRC  will  host  a  public 
meeting  in  Rockville,  Maryland  with 
representatives  of  the  Nuclear  Energy 
Institute  (NEI)  to  discuss  the  NRC  staffs 
proposed  revisions  to  10  CFR  Part  70, 
"Domestic  Licensing  of  Special  Nuclear 
Material."  NRC  staff  and  NEI  briefed  the 
Commission  aa  August  25, 1998, 
regarding  SECY-98-185,  "Proposed 
Rulemaking — ^Revised  Requirements  for 
the  Domestic  Licensing  of  Special 
Nuclear  Material,"  dated  July  30, 1998. 
Subsequently,  NRC  staff  and  NEI 
representatives  agreed  to  meet  to  foster 
an  improved  understanding  of  the  NRC 
staff's  proposed  revisions  to  10  CFR  Part 
70,  to  better  delineate  areas  of 
agreement  and  disagreement,  and  to 
identify  potential  resolutions,  where 
possible. 

DATES:  The  meeting  is  scheduled  for 
Tuesday,  September  29, 1998  from  9:00 
am  to  4:00  pm.  The  meeting  is  open  to 
the  public.  Persons  who  wish  to  attend 
the  meeting  should  contact  Jim 
Hennigan  at  (301)  415-6850  no  later 
than  Monday,  September  28, 1998. 

ADDRESSES:  NRC's  Licensmg  Board 
Courtroom  at  Two  White  Flint  North, 
Room  3B45, 11545  Rockville  Pike, 
Rockville,  Maryland.  Visitor  parking 
aroimd  the  NRC  building  is  limited; 
however,  the  meeting  site  is  located 
adjacent  to  the  White  Flint  Station  on 
the  Metro  Red  Line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lidia  Roche,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone:  (301)  415-7830, 
fax:  (301)  415-5390,  e-mail: 
lar2dnrc.gov. 


Dated  at  Rockville,  Maryland  this  22nd  day 
of  September,  1998. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Deputy  Director,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  NMSS. 
[PR  Doc.  98-25834  Filed  9-25-98;  8:45  am] 
BILUNQ  CODE  75W-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9S-ANE-06-AD] 

RIN  2120-AAe4 

Airwrorthiness  Directives;  International 
Aero  Engines  AQ  (lAE)  V2500-A5/-D5 
Series  Turtwfan  Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
International  Aero  Engines  AG  (LAE) 
V2500-A5/-4)5  series  turbofan  engines. 
This  proposal  would  require  removal 
from  service  of  certain  high  pressure 
compressor  (HPC)  stage  9-12  drums 
prior  to  reaching  the  new  reduced  cyclic 
Ufa  limits,  and  replacement  writh 
serviceable  parts.  This  proposal  is 
prompted  by  the  reduction  of  the  life 
limit  for  certain  lAE  V2500  HPC  stage 
9-12  drums  due  to  higher  stresses  in 
this  part  than  originally  predicted.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevmt  HPC  stage  9-12 
drum  failure,  which  could  result  in  an 
uncontained  engine  failtire  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
November  27, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  98-ANE- 
08-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^aa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 


location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Rolls-Royce  Commercial  Aero  Engine 
Limited,  P.O.  Box  31,  Derby,  England, 
DE2488J,  Attention:  Publication 
Services  ICL-TP.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region.  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Cook.  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7133,  fax 
(781)  238-7199. 

SUPPLEMENTARY  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  sulnnitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before'^ 
the  closing  date  for  comments,  specified 
above,  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  alter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowring 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-0&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  9&-ANE-08-AD,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  been  made  aware  that  the 
stresses  on  certain  International  Aero 
Engines  AG  (lAE)  V2500  Series  High 
Pressure  Compressor  (HPC)  stage  9-12 
drums  are  hi^er  than  originally 
predicted.  Based  on  improved  anal)rtical 
stress  analyses  and  test  results  the  FAA 
has  determined  that  certain  HPC  stage 
9-12  drums  have  a  lower  cyclic  life  than 
originally  calculated  depending  on  the 
engine  model  and  thrust  rating.  This 
condition,  if  not  corrected,  could  result 
in  an  HPC  stage  9-12  drum  failure, 
which  could  result  in  an  imcontained 
engine  failure  and  damage  to  the 
aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  LAE  Service 
Bulletin  (SB)  N.  V2500-^NG-72-0293. 
dated  December  19. 1997,  that  describes 
lower  cyclic  life  limits  of  the  HPC  stage 
9-12  drum  depending  on  the  engine 
model  and  thnist  rating. 

Since  an  ujtisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  from  service  of  certain 
HPC  stage  9-12  drums  prior  to  reaching 
new.  reduced  cycUc  Ufe  limits,  and 
replacement  with  serviceable  parts.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB  described  previously. 

There  are  approximately  400  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  162 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  no  additional  work  hours 
to  accompUsh  the  proposed  actions. 
Required  parts,  on  a  prorated  basis, 
woxild  cost  approximately  $49,000  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,900,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  captain 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  Transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposed  to  amend  part 
39  of  the  Federal  Aviation  Regulation 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


130.1 3    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

International  Aero  Enginiw;  Docket  No.  98- 
ANE-08-AD. 

Applicablity:  International  Aero  Engines 
AG  (lAE)  Models  V2522-A5,  V2524-A5. 
V2527-A5',  V2527E-A5,  V2530-A5.  V2533- 
A5,  V2525-D5.  V2528-D5  turbofan  engines, 
installed  on  but  not  limited  to  Airbus 
Industrie  A319,  A320,  A321  series  and 
McDonnell  Douglas  MD-90  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alternation,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 


Compliance:  Reqaired  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  pressure  compressor 
(HPC)  stage  9-12  dnmi  failure,  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Remove  for  service  HPC  stage  9-12 
drums,  part  number  (P/N)  6A4156,  operated 
in  a  single  engine  model  at  a  single  thrust 
rating  prior  to  accumulating  the  new, 
reduced  cyclic  life  limits,  which  are 
dependent  upon  the  engine  installation  and 
thrust  rating,  as  descritted  in  Table  1  of  LAE 
Service  Bulletin  (SB)  No.  V2500-ENG-72- 
0293,  dated  December  19, 1997,  and  replace 
with  a  serviceable  part. 

(b)  Remove  from  service  HPC  stage  9-12 
drums,  P/N  6A4156,  installed  in  engines 
which  operate  at  a  mixture  of  thrust  ratings, 
prior  to  accumulating  the  cyclic  life  limit  of 
the  highest  thrust  rating  employed,  as 
described  in  Table  1  of  lAE  SB  No.  V2500- 
ENG-72-0293,  dated  December  19, 1997,  and 
replace  with  a  serviceable  part.  The  use  of  an 
HPC  stage  9-12  drum,  P/N  6A4156,  at  a 
higher  thrust  rating  for  even  a  single  flight 
invokes  the  cyclic  life  limit  applicable  for  the 
higher  thrust  rating. 

(c)  Remove  from  service  HPC  stage  9-12 
drums,  P/N  6A4156,  removed  from  one 
engine  model  and  installed  into  another 
engine  model  or  operated  at  different  thrust 
ratings  prior  to  accumulating  the  applicable 
component  cyclic  life  limit  for  the  engine 
model  with  the  highest  thrust  rating,  as 
described  in  Table  1  of  lAE  SB  No.  V2500- 
ENG-72-0293,  dated  December  19, 1997, 
regardless  of  the  cycles  in  service  at  this 
rating,  and  replace  with  a  serviceable  part. 

(d)  This  AD  establishes  a  new  cyclic 
retirement  life  limits  for  HPC  stage  ^12 
drums,  part  number  (P/N)  6A41S6. 
Thereafter,  except  as  provided  in  paragraph 
(e)  of  this  AD,  no  alternative  cyclic 
retirement  life  limits  may  be  approved  for 
HPC  stage  9-12  dnmit. 

(e)  An  alternative  method  of  compliance  ot 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  with  this  airworthiness 
directive,  if  any,  may  be  obtained  from  the 
Engine  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
September  21, 1998. 
David  A.  Dotvney, 

Assistant  Manager,  Engine  and  PropeUer 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25777  Filed  8-25-98;  8:45  am] 
BILUNO  CODE  4t10-13-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

18  CFR  Parta  161, 250,  and  284 
[Doctot  No.  RM9»-10-0001 

Regulation  of  Short-Term  Natural  Gaa 
Tranaportatlon  Servlcea;  Notice  of 
WorfcBhop  on  Pipeline  Capacity 
Auctiona 

September  18, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Conunission. 

ACTION:  Notice  of  Workshop  on  Pipeline 

Capacity  Auctions. 

SUMIIARY:  The  staff  of  the  Federal 
Energy  Regulatory  Commission  is 
holding  a  workshop  to  discuss  pipeline 
capacity  auctions  as  contemplated  in 
the  Notice  of  Proposed  Rulemaking 
issued  on  July  29, 1998  (NOPR)  (63  FR 
42982,  August  11, 1998).  The  purpose  of 
the  workshop  is  for  staff  to  provide 
background  information  about  auctions 
and  auction  formats  and  to  answer 
questions  to  fecilitate  the  submission  of 
comments  (m  the  NOPR.  The  workshop 
will  include  time  for  questions  and 
answers. 

DATES:  October  20, 1998,  9:30  a.m. 
AOONESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  C.  Hyde,  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Conunission,  888  First  Street.  N.E., 
Washington,  DC  20426,  202-208-0146. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  N.E.,  Room  2A, 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (OPS)  provides  access  to  the 
texts  of  formal  dociunents  issued  by  the 
Commission.  OPS  can  be  accessed  via 
.  Internet  through  FERC's  Homepage 
(http://www.ferc.feH.us)  using  the  OPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  OPS  in  ASCII  and 
WordPerfect  6.1  format.  OPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 


dialing  long  distance.  To  access  QPS, 
set  your  communications  software  to 
19200, 14400, 12000,  9600,  7200,  480tf, 
2400,  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  dpsmaster^erc.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Doaunents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to  rimsmastei^erc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
piuchased  from  the  Commission's  copy 
contractor,  RV)  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

Take  notice  that  on  October  20, 1998. 
the  staff  of  the  Federal  Energy 
Regulatory  Commission  will  hold  a 
woricshop  to  discuss  pipeline  capacity 
auctions  as  contemplated  in  the  Notice 
of  Proposed  Rulemaking  (NOPR),  issued 
on  July  29, 1998.'  The  piupose  of  the 
worktop  is  for  staff  to  provide 
backgroimd  information  about  auctions 
and  auction  formats  and  to  answer 
questions  to  facilitate  the  submission  of 
comm«its  on  the  NOPR.  The  workshop 
will  include  time  for  questions  and 
answers. 

The  workshop  will  begin  at  9:30  a.m. 
at  the  Commission's  offices,  888  First 
Street,  N.E.,  Washington,  D.C.  in  a  room 
to  be  designated.  All  interested  persons 
are  invited  to  attend  and  participate. 

To  ensure  the  woricshop  provides 
information  responsive  to  parties' 
specific  questions  or  to  areas  in  which 
parties  believe  clarification  would  be 
helpful,  staff  asks  that  questions  or 
clarifications  be  submitted  by  October 
13, 1998.  Responsive  information  will 
be  integrated,  to  the  extent  possible,  into 
the  workshop  presentations.  Such 
questions  or  clarification  requests  can 
be  either  faxed  or  sent  by  Internet  E- 
Mail.  Faxes  should  be  addressed  to 
Laurel  Hyde  at  202-208-1010.  E-Mail 
should  be  sent  to 

comment.rm9ferc.fed.us.  The  subject 
line  of  the  E-Mail  should  specify 
"Docket  No.  RM98-10-O00— Auction 


■  Rsgulation  of  Sboit-T«nn  Natural  Gas 
Transportation  Services,  Notice  of  PropKMed 
Rulenulung.  63  FR  42982  (Aug.  11, 1998). 


Workshop".  Any  attachments  to  the  E- 
Mail  should  be  in  WordPerfect  6.1  or 
lower  format  or  in  ASCII  format.  A  reply 
to  the  E-Mail  will  be  sent  to 
acknowledge  receipt. 

In  addition,  those  who  wish  to 
participate  in  the  question  and  answer 
period  are  encoiira^^  to  register  in 
advance  to  reserve  a  place  in  the  main 
workshop  room.  Please  register  by 
October  13, 1998,  by  calling  Tawanna 
Lewis,  Shirley  Paricer  or  Rita  Carter  at 
202-208-1007  or  sending  a  fox  or  E- 
Mail  as  described  above. 

The  Capitol  Coimection  may 
broadcast  this  workshop  in  the 
Washington,  D.C  area  if  there  is 
sufficient  interest.  For  those  outside  the 
Washington,  D.C.  area,  the  Capitol 
Connection  may  broadcast  the 
workshop  live  via  sateUite  for  a  fee  if 
there  is  sufficient  interest  to  justify  the 
cost.  To  indicate  interest  in  either  the 
local  or  national  broadcast,  please  call 
Shirley  Al-Jarani  or  Julia  Morelli  at  the 
Capitol  Connection  (703-993-3100)  as 
soon  as  possible,  or  e-mail  to 
capconOgmu.edu. 

In  addition,  National  Narrowcast 
Network's  Hearing-On-The-Line  service 
covers  all  FERC  meetings  Hve  by 
telephone  so  that  interested  persons  can 
listen  at  their  desks,  from  their  homes, 
or  from  any  phone,  without  special 
equipment  Billing  is  based  on  time  on- 
hne.  Call  202-966-2211  for  further 
details. 

Questions  about  the  wwkshop  should 
be  directed  to:  Laurel  C  Hyde.  Office  of 
Economic  Policy.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington.  DC  20426. 
202-208-0146. 
David  P.  BoersBV, 
Secretary. 

[FR  Doc  98-25808  Filed  9-25-98;  8:45  am] 
■UMQ  COM  snr-at-^ 


DEPARTiyiENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49CFRPartS95 

(DoelMt  No.  NHTSA-S6-4338] 

RIN2127-AQ40 

Exemption  From  ttie  itlalte  inoperative 
Prohibition 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  NHTSA  is  proposing  a  limited 
exemption  bom  a  statutory  provision 
prohibiting  dealers,  repair  businesses 
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and  other  specified  commercial  entities 
from  removing  safety  equipment  or 
features  installed  on  motor  vehicles 
pursuant  to  the  Federal  motor  vehicle 
safety  standards  and  from  altering  the 
equipment  or  features  so  as  to  adversely 
affect  their  performance.  Repair 
businesses  and  dealers  would  be 
exempted  from  the  prohibition  to 
facilitate  their  modification  of  motor 
vehicles  so  that  persons  with  disabilities 
can  drive  or  ride  in  them.  The 
exemption  would  permit  modifications 
that  have  an  unavoidable  adverse  effect 
on  safety  equipment  or  features 
installed  pursuant  to  some,  but  not  all 
requirements  of  the  Federal  safety 
standards.  The  requirements  tentatively 
selected  for  inclusion  in  the  exemption 
were  chosen  after  carefully  balancing 
their  safety  significance  against  the 
types  of  modifications  needed  for 
persons  with  disabilities.  By  specifying 
which  modifications  may  be  made,  the 
proposal  rule  would  provide  universal, 
comprehensive  guidance  to  all 
modifiers  and  would  thereby  enhance 
the  safety  of  vehicles  modified  to 
accommodate  people  with  disabilities. 
DATES:  Comments  must  be  received  by 
December  28. 1998. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  of  this  proposed  rule 
and  be  submitted  to:  Docket 
Management,  Room  FL-^01.  400 
Seventh  Street.  SW.  Washington.  DC 
20590  (Docket  Room  hours  are  10:00 
a.m.-5  p.m..  Monday  through  Friday.) 
FOfl  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues:  Gayle 
Dalrymple,  Office  of  Crash  Avoidance 
Standards.  NPS-20.  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  telephone  (202) 366-5559. 

For  legal  issues:  Nicole  Fradette. 
Office  of  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street^  SW.  Washington. 
DC  20590,  telephone  (202)  366-2992. 
facsimile  (202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background  and  Overview 

II.  Proposed  Exemption 

A.  Summary 

B.  Specifics  of  the  Proposed  Exemption 

C.  Scope  of  Proposed  Exemption 

1.  Standards  for  which  Permission  would 
be  Granted  to  Make  Safety  Features 
Inoperative 

2.  Standards  for  which  Permission  would 
not  be  Granted  to  Make  Safety  Features 
Inoperative 

III.  Explanation  of  Procedural  Differences 

Between  Proposed  Exemption  and 
Existing  Exemption  re  Air  Bag  On-Off 
Switches 

IV.  Additional  Considerations 


V.  Request  for  Comments 

VI.  Proposed  Effective  Date 

VIU  Regulatory  Analyses  and  Notices 
Vllf.  Comments 

I.  Background  and  Overview 

The  U.S.  Census  Bureau  estimates 
that  nearly  49  million  Americans,  or 
19.4  percent  of  the  American 
population,  have  some  type  of  physical, 
mental  or  other  disability.'  Their 
disabilities  provide  special  challenges 
for  these  people  in  obtaining  and  using 
various  necessities  of  life.  One  of  those 
necessities  is  transportation. 

Persons  with  disabilities  often  need 
their  motor  vehicles  modified  to  allow 
them  to  drive  or  ride  in  those  vehicles. 
For  example,  wheelchair  lifts,  power 
seats  and  hand  controls  are  often 
installed  to  enable  paraplegics  to  enter 
and  operate  vehicles.  The  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  estimates  that  some  383.000 
vehicles  have  some  type  of  adaptive 
equipment  installed  in  them  to 
accommodate  a  driver  or  passenger  with 
a  disability.^  The  agency  believes  the 
number  of  vehicles  modified  annually 
will  increase  as  a  greater  percentage  of 
the  population  ages  and  as  the 
Americans  With  Disabilities  Act  (ADA) ' 
improves  access  to  employment,  travel, 
and  recreation  for  people  with 
disabilities.* 

Modifying  vehicles  often  involves 
removing  equipment  or  features 
installed  pursuant  to  the  Federal  motor 
vehicle  safety  standards  (standards) 
promulgated  by  NHTSA  or  altering 
them  so  as  to  reduce  their 
performance.  ^  For  example,  some 


1  John  McNeil,  Disabilitv,  U.S.  Census  Bureau 
(May  9. 1997). 

2  Estimating  the  Number  of  Vehicles  Adapted  for 
Use  by  Persons  with  Disabilities,  NHTSA  Research 
Note,  Dec.  1997. 

'Pub.  L.  101-336,  42  U.S.C.  sections  12101,  et 
seq. 

<The  ADA  sweeplngly  endorsed  the  rights  of 
persons  with  disabilities  and  greatly  expanded  the 
existing  obligations  of  the  public  sector  towards 
persons  with  disabilities  under  the  Rehabilitation 
Act  of  1973  (  29  U.S.C.  sections  701  et  seq.].  The 
ADA  created  specific  afTirmative  obligations  on 
private  entities  who  conduct  business  with  the 
general  public. 

'  NHTSA  issues  safety  standards  that  specify 
performance  requirements  for  new  motor,  vehicles 
and  items  of  motor  vehicle  equipment.  49  U.S.C. 
30111  and  49  CFR  Part  571.  Vehicle  and  equipment 
manufacturers  must  certify  that  their  new  products 
comply  with  all  applicable  standards  before  they 
sell  their  products.  For  vehicles  manufactured  by 
two  or  more  manufacturers,  the  Tinal-stage 
manufacturer  is  ultimately  responsible  for  certifying 
the  vehicle.  A  final-stage  manufacturer  is  defined  as 
a  person  who  performs  such  manufacturing 
operations  on  an  incomplete  vehicle  that  it  becomes 
a  completed  vehicle.  49  CFR  568.3.  If  a  completed, 
certiPied  vehicle  is  modified  prior  to  its  Tirst  retail 
sale  (other  than  by  the  addition,  substitution,  or 
removal  of  readily  attachable  components),  the 
person  making  the  modification  is  an  alterer  and  is 


individuals  who  have  limited  range  of 
motion  in  their  arms  need  to  replace  the 
vehicle's  original  steering  wheel  with  a 
reduced  diameter  steering  wheel  so  that 
they  can  operate  the  vehicle.  Removing 
the  original  steering  wheel  and  air  bag 
and  replacing  it  with  a  smaller  steering 
wheel  that  lacks  an  air  bag  affects  the 
vehicle's  compliance  with  Standard  No. 
208,  Occupant  Crash  Protection,  which 
requires  the  vehicle  to  be  equipped  with 
a  driver's  side  air  bag. 

Such  removal  or  alteration  violates  a 
statutory  provision  which  prohibits 
certain  parties  from  making  such     ^ 
equipment  and  features  inoperative. 
Section  30122  of  Title  49  of  the  United 
States  Codes  provides  that 
manufacturers,  distributors,  dealers,* 
and  repair  businesses  ^  may  not 
knowingly  make  inoperative  any  part  of 
a  device  or  element  of  design  installed 
on  or  in  a  motor  vehicle  in  compliance 
with  an  applicable  standard.  The  agency 
interprets  "make  inoperative"  to  mean 
any  action  that  removes  or  disables 
safety  equipment  or  features  installed  to 
comply  with  an  applicable  standard,  or 
degrades  the  performance  of  such 
equipment  or  features.^  Violations  of 
this  provision  are  punishable  by  civil 
penalties  of  up  to  $1,100  per  violation. 

The  statute  authorizes  NHTSA  to 
issue  regulations  exempting  a  person 
from  the  make  inoperative  prohibition 
and  specifying  which  equipment  and 
features  may  be  made  inoperative.  49 
U.S.C.  30122(c)(1).  Such  a  regulation 
may  be  issued  for  an  individual  or  for 
a  class  of  individuals.'  The  legislative 


required  to  certify  that,  as  altered,  the  vehicle 
continues  to  comply  with  all  applicable  standards. 
49  CFR  567.7.  Businesses  that  modify  a  vehicle  after 
its  first  sale  for  purposes  other  than  resale  are  not 
required  to  certify  that  the  vehicle,  as  modified, 
continues  to  comply  with  the  standards. 

«  Section  30102  of  49  U.S.C.  defines  "dealer"  as 
"a  person  selling  and  distributing  new  motor 
vehicles  or  motor  vehicle  equipment  primarily  to 
purchasers  that  in  good  faith  purchase  the  vehicles 
or  equipment  other  than  for  resale." 

'Section  30122(a)  of  49  U.S.C.  defines  "motor 
vehicle  repair  business"  as  "a  person  holding  itself 
out  to  the  public  to  repair  for  compensation  a  motor 
vehicle  or  motor  vehicle  equipment."  NHTSA  has 
interpreted  this  term  to  include  businesses  that 
service  vehicles  by  adding  features  or  components 
to  or  otherwise  customizing  those  vehicles. 

•For  example.  Standard  208,  Occupant  crash 
protection,  requires  certain  vehicles  to  tie  equipped 
with  air  bags  and  to  meet  specified  injury  criteria 
in  a  crash.  Deactivating  or  removing  the  air  bag 
would  make  inoperative  the  air  bag  installed  to 
comply  with  the  standard.  Cutting  the  knee  bolster 
could  affect  the  femur  load  criterion  and,  therefore, 
degrade  the  performance  of  the  vehicle  in  a  crash. 

•Section  30122(c)(1)  of  Title  49  of  the  United 
States  Code  authorizes  the  agency  "to  exempt  a 
person  from"  the  make  inoperative  provision  if  the 
agency  "decides  the  exemption  is  consistent  with 
motor  vehicle  safety.  *  *  *"  The  question  of 
whether  the  agency  has  the  authority  to  exempt 
classes  of  people  from  the  make  inoperative 
prohibition  or  is  limited  to  exempting  individuals 
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history  of  the  Act  makes  it  clear  that  one 
of  the  intended  purposes  of  the 
exemption  was  to  accommodate  the 
need  of  individuals  with  disabilities  for 
vehicle  modifications. '° 

To  date,  the  agency  has  not  issued  a 
regulation  exempting  modifiers  as  a 
class  from  the  make  inoperative 
provision  for  the  purpose  of  modifying 
vehicles  to  accommodate  individuals 
with  disabilities."  Instead,  the  agency 
considers  requests  from  individual 
modifiers  for  permission  to  modify 
vehicles  for  individuals  with  disabilities 
and  responds  on  a  request  by  request 
basis.  In  some  cases,  the  Chief  Counsel 
of  NHTSA  has  issued  letters  stating  that 
the  agency  will  not  institute 
enforcement  proceedings  against  the 
motor  vehicle  dealer  or  repair  business 
for  modifying  e  particular  vehicle  to 
accommodate  a  person's  disability. 
Such  letters  also  caution  that  only 
necessary  modifications  may  be  made 
and  that  the  person  making  the 
modifications  should  consider  the  safety 
consequences  of  the  modifications. 
While  this  approach  eliminates  the  risk 
of  civil  penalties,  it  still  leaves  vehicle 
dealers  and  repair  businesses  in 
technical  violation  of  the  make 
inoperative  prohibition.  Further,  it  does 
not  provide  guidance  to  modifiers  as  to 
which  Federally-required  safety 
equipment  and  features  may  be 
modified  consistent  with  the  interests  of 
motor  vehicle  safety.  In  addition,  the 
agency  is  concerned  that  the  process  is 
largely  bypassed  by  most  modifiers. 

"nie  agency  believes  that  many 
modifiers  modify  vehicles  without 


on  a  case-by-case  basis  arose  in  the  agency's 
rulemaking  on  air  bag  on-oR  switches.  62  FR  62406; 
November  21, 1997.  The  agency  believes  that 
Congress  intended  to  permit  an  exemption  based  on 
classes  of  people.  The  singular  includes  the  plural, 
absent  contrary  statutory  language  or  purpose. 
Section  30122  neither  contains  any  language  nor 
has  any  purpose  that  would  preclude  reading 
"person"  in  the  plural.  NHTSA  notes  that  similar 
use  of  the  singular  in  IS  U.S.C  1402(e].  the 
statutory  predecessor  to  49  U.S.C.  3011Q(a) 
regarding  the  making  of  a  defect  and 
noncompliance  determination  concerning  a  motor 
vehicle  or  replacement  equipment,  has  repeatedly 
been  judicially  interpreted  to  permit  NHTSA  to 
make  determinations  regarding  classes  of  vehicles 
or  equipment.  Section  30118(a)  was  enacted  in  the 
same  public  law.  Pub.  L.  No.  93-492,  that  contained 
the  make  inoperative  prohibition. 

■°The  report  stated  that  "exemptions  may  be 
warranted  for  owners  with  special  medical 
problems,  who  require  special  controls.  *  *  *"  H. 
Rep.  accompanying  1974  Amendments  to  the  Motor 
Vehicle  Safety  Act  (1974). 

"NHTSA  recently  issued  its  first  regulation 
exempting  motor  vehicle  dealers  and  repair 
businesses  from  the  statutory  prohibition  against 
making  federally-required  safety  equipment 
Inoperative  so  that  they  may  install  retrofit  manual 
on-off  switches  for  air  bags  in  vehicles  owned  by 
or  used  by  people  whose  requests  for  switches  have 
been  approved  by  NHTSA.  62  FR  62406:  Nov.  21. 
1997. 


requesting  agency  permission,  and 
without  receiving  any  agency 
guidance.  1^  Although  approximately 
383,000  vehicles  have  been  modified  to 
date  "  and  there  are  an  estimated  400 
modifiers,'*  the  agency  has  only 
received  a  total  of  approximately  250 
requests  '^  for  permission  to  modify  a 
particular  vehicle  to  accommodate  a 
driver  or  passenger  with  a  disability. 
While  NHTSA  estimates  that 
approximately  200  of  the  modifiers 
receive  some  guidance  on  making 
vehicle  modifications  from  industry 
associations  and  others,  the  balance 
apparently  receive  no  guidance  at  all.'^ 
The  making  of  modincations  without 
sufficient  guidance  raises  concerns 
about  the  ability  of  persons  with 
disabilities  to  have  their  vehicles 


■'The  agency  believes  that  several  Actors  account 
for  this  situation.  First,  NHTSA  believes  that  some 
modiRers  may  be  unaware  of  the  statutory  make  • 
inoperative  prohibition.  Others  may  not  be  aware 
that  they  should  seek  the  agency's  permission 
before  modifying  a  vehicle  in  a  way  that 
compromises  the  vehicle's  compliance  with  any  of 
the  standards.  Third,  some  vehicle  modifiers 
believe  that  their  modifications  do  not  make 
inoperative  any  device  or  element  of  design 
installed  on  or  in  a  motor  vehicle  in  compliance 
with  the  standards.  Agency  staff  discussions  with 
modifiers  revealed  that  much  of  this  was  due  to  a 
lack  of  familiarity  with  the  standards  rather  than 
poor  engineering  judgment.  In  general,  NHTSA 
found  that  once  modifiers  understood  and 
familiarized  themselves  with  the  standards,  most 
modifiers  exercised  sound  engineering  judgment 
with  respect  to  modifying  the  vehicles.  For 
example,  the  agency  learned  that  some  modifiers 
were  unaware  that  replacing  the  original  steering 
wheel  and  column  with  horizontal  steering  affected 
the  vehicle's  compliance  with  Standard  No.  203, 
Impact  protection  for  the  driver  from  the  steering 
control  system,  Standard  No.  204,  Steering  control 
rearward  displacement,  and  Standard  No.  208, 
Occupant  crash  protection.  Some  thought  they  had 
only  affected  compliance  with  Standard  No.  208's 
air  bag  requirement.  Thus,  many  modifier.!  only 
requested  permission  to  deactivate  the  air  bag. 
NHTSA  is  increasing  its  efiorts  to  raise  the  level  of 
knowledge  of  the  standards  and  the  make 
inoperative  prohibition  within  both  the  disabled 
community  and  the  vehicle  modification  industry 
to  address  this  problem.  Finally,  some  dealers  and 
repair  businesses  who  are  aware  of  the  need  to  seek 
permission  simply  ignore  that  requirement  because 
they  consider  the  requirement  to  write  a  letter  for 
every  vehicle  modification  onerous. 

"The  agency  notes  that  some  of  these 
modifications  did  not  adversely  affect  the  vehicles' 
compliance  with  any  applicable  safety  standards 
and,  therefore,  did  not  violate  the  make  inoperative 
prohibition. 

"This  estimate  is  from  the  National  Mobility 
Equipment  Dealers  Association  (NMEDA). 

"The  majority  of  these  requests  were  made  in  the 
past  few  years.  Since  all  of  the  modifications  were 
based  on  the  need  to  accommodate  a  person's 
disability,  the  agency  granted  all  of  the  requests. 

>*  NMEDA,  a  professional  association  composed 
of  vehicle  alterers,  modifiers,  equipment 
manufacturers,  occupational  therapists  (OTs),  and 
driver  trainers,  has  issued  recommended  practice 
guidelines  for  particular  types  of  vehicle 
modifications,  such  as  dropping  a  floor  to 
accommodate  a  wheelchair  or  installing  a  power 
seat  base,  to  assist  its  members  in  modifying 
vehicles  safely. 


modified  in  ways  that  do  not 
unnecessarily  or  excessively  affect  the 
safety  of  their  vehicles.  Modifiers  tend 
to  be  small  businesses  with  limited 
engineering  and  other  resources.  Most 
do  not  have  the  resources  to  test 
whether  a  particular  modification 
would  afi^ect  a  vehicle's  compliance 
with  a  particular  standard.''' 

The  agency's  experience  with  the 
vehicle  modification  industry  indicates 
that  knowledge  of  the  standards  varies 
among  the  modifiers.  While  some 
modifiers  are  very  knowledgeable  of  the 
standards  and  the  need  to  preserve  a 
vehicle's  compliance  with  them,  others 
are  less  knowledgeable.  Many  modifiers 
do  not  possess  sufficient  knowledge  of 
the  standards  to  judge  whether  a 
particular  modification  may  affect  a 
vehicle's  compliance  with  the 
standards. 

To  address  these  safety  concerns,  the 
agency  has  attempted  to  increase  the 
level  of  knowledge  by  participating  in 
national  industry  conferences  and 
through  other  means. "  As  a  result, 
modifiers  have  increasingly  sought 
NHTSA's  guidance  with  respect  to  the 
specific  modifications  they  wish  to 
perform  for  individuals  with 
disabilities.  The  agency  has  also 
amended  several  of  its  standards  to 
address  particular  needs  of  persons  with 
disabilities. " 

However.  NHTSA  believes  that  a 
more  comprehensive  method  is  needed 
now  to  address  all  of  the  standards  and 
to  reach  the  industry  as  a  whole.  The 
agency  believes  that  a  regulation  is 
needed  to  assist  modifiers  and  members 
of  the  disabled  population  in  making 
appropriate  decisions  with  respect  to 


■^  NHTSA  notes  that  NMEDA  has  tried  to  address 
this  issue  by  developing  a  Quality  Assurance 
Program  (QAP)  and  conducting  crash  tests  of 
modified  vehicles.  In  addition,  the  agency  is  aware 
that  alterers  who  also  certify  vehicles  built  to 
accommodate  (>ersons  with  disabilities  prior  to 
their  first  retail  sale  have  also  performed  crash  tests 
on  modified  vehicles. 

"For  example,  NHTSA  has  required 
manufacturers  to  recall  adaptive  equipment, 
investigated  complaints  about  a  modified  vehicle 
and  a  hand  control,  participated  in  outside  research 
groups  concerned  with  modified  vehicles  and 
adaptive  equipment,  and  researched  air  bag 
interaction  with,  and  injury  potential  from,  steering 
control  devices. 

■<See  for  example.  Standard  No.  213,  Child 
restraint  systems,  final  rule,  51  FR  5335;  February 
13,  1986  and  49  CFR  Part  571.213.S6.1.2.(a)(l)n): 
Standard  No.  222,  School  bus  passenger  seating  and 
crash  protection,  final  rule,  58  FR  4586;  January  15, 
1993  and  technical  amendment,  58  FR  46873; 
September  3, 1993;  Standard  No.  208,  Occupant 
crash  protection,  58  FR  11975;  March  2,  1993, 
amended  Standard  No.  208  to  provide 
manufacturers  of  light  trucks  and  vans  (LTVs) 
"designed  to  be  driven  by  persons  with  disabilities" 
an  alternative  to  complying  with  the  dynamic 
testing  requirement  for  manual  seat  belts  at 
outboard  seating  positions. 
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the  majority  of  vehicle  modifications.^o 
To  this  end,  the  agency  is  proposing  an 
exemption  from  the  make  inoperative 
prohibition  that  will: 

•  Promote  the  mobility  and  safety  of 
persons  with  disabilities  by  providing 
comprehensive,  universally  available 
guidance; 

•  Improve  the  industry's  ability  to 
assess  what  modifications  are  consistent 
with  the  statutory  provision  and  the 
interests  of  safety; 

•  Improve  the  agency's  ability  to 
achieve  its  safety  goals;  and 

•  Relieve  modifiers  of  the  burden  of 
writing  a  letter  to  the  agency  for  each 
and  every  modification  they  wish  to 
perform. 

II.  Proposed  Exemption 

A.  Summary 

NHTSA  is  proposing  a  limited 
exemption  from  the  statutory  provision 
prohibiting  motor  vehicle  dealers,  repair 
businesses  and  other  specified 
commercial  entities  from  removing  or 
altering  safety  equipment  or  features 
installed  pursuant  to  the  Federal  motor 
vehicle  safety  standards  so  as  to  make 
them  inoperative.  Repair  businesses  and 
dealers  would  be  exempted  from  the 
make  inoperative  prohibition  for  the 
purpose  of  modifying  motor  vehicles 
after  the  first  retail  sale  to  accommodate 
a  person  with  a  disability.  The 
exemption  would  permit  modifications 
affecting  some,  but  not  all,  standards. 

B.  Specifics  of  the  Proposed  Exemption 

While  NHTSA  believes  that  all 
individuals  should,  to  the  extent 
possible,  be  provided  with  an 
equivalent  level  of  vehicle  safety,  it  also 
believes  that  all  Americans  should,  to 
the  extent  possible,  be  provided  with  an 
equivalent  level  of  mobility.  Vehicles 
must  often  be  modified  to  make  them 
accessible  to  and  usable  by  people  with 
disabilities.  These  modifications  often 
make  features  installed  in  compliance 
with  the  standards  inoperative. 

Among  persons  with  disabilities,  the 
type  and  severity  of  physical 
impairments  that  affect  a  person's 
ability  to  access  and  use  a  vehicle  vary 
ft-om  person  to  person.  Different 
impairments  require  different  vehicle 
modifications.^'  Each  different 


^The  agency  notes  that  industry  members, 
including  NMEDA,  and  members  of  the  disabled 
community  have  urged  NHTSA  to  issue  clearer 
guidance  in  the  area  of  modifying  vehicles  for  the 
individuals  with  disabilities. 

'■For  example,  a  paraplegic  may  need  to  drop  the 
floor  of  a  vehicle  and  install  a  lift  and  hand  controls 
to  acconunodate  his  entering  the  vehicle  and 
transferring  to  a  power  seat  to  drive,  while  a  person 
with  limited  range  of  motion  in  her  right  arm  may 
simply  need  to  install  a  knob  on  the  vehicle's 


modification  may  affect  a  vehicle's 
compliance  with  the  standards  in  a 
different  way.  Consequently,  due  to  the 
wide  range  of  disabilities  and  the 
various  modifications  needed  to 
accommodate  them,  it  would  be 
difficult  for  the  agency  to  attempt  to 
develop  a  regulation  that  lists  each  type 
and  level  of  severity  of  disability  and 
that  specifies  the  particular  set  of 
standards  that  may  be  adversely  affected 
by  the  modifications  suitable  for  each  of 
those  listed  types  and  levels  of  severity 
of  disability.  Instead,  the  agency  has 
decided  to  issue  the  proposed 
regulation,  which  would  take  a  more 
general  approach  and  provide  modifiers 
with  the  flexibility  and  guidance  they 
Heed  to  accommodate  various  people 
with  disabilities  while  preserving  the 
safety  of  the  vehicle  to  the  greatest 
extent  possible. 

For  a  modification  to  be  exempt  from 
the  make  inoperative  prohibition,  a    * 
dealer  or  repair  business  would  have  to 
meet  certain  conditions.  The 
modification  would  be  permitted  to 
affect  compliance  with  the  standards 
specified,  in  whole  or  in  part,  below. 
However,  the  exemption  would  not 
grant  permission  with  respect  to  any 
other  standards.22  Although  it  is  not 
expressly  required,  the  agency  expects 
that  the  dealer  or  motor  vehicle  repair 
business  would  not  modify  the  vehicle 
in  a  maimer  that  adversely  affects  the 
vehicle's  compliance  with  those 
specified  standards  any  more  than  is 
reasonably  necessary,  considering  cost 
and  available  technology,  to 
accommodate  the  person  with  the 
disability. 

The  standards  and  portions  thereof 
proposed  for  exemption  are  specified 
below: 

•  Standard  No.  101,  Controls  and 
displays,  S5.1  (a),  which  governs  the 
symbols  and  abbreviations  used  for 
certain  controls;  S5.3.1,  which  requires 
illumination  of  certain  controls  when 
the  head  lights  are  on;  S5. 3. 2  which 
governs  the  color  of  telltales;  or  S5.3.5 
which  requires  cabin  lighting  forward  of 


steering  wheel.  Another  individual  may  need  to 
have  the  right-front  passenger  seat  removed  and  a 
wheelchair  restraint  installed  so  that  he  may  ride 
in  the  vehicle  while  seated  in  a  wheelchair. 

Further,  two  paraplegics  with  similar  limited 
range  of  motion  could  require  different 
modifications.  One  individual  may  be  able  to 
operate  the  vehicle  with  the  steering  wheel 
originally  installed  by  the  manufacturer  while 
another  might  require  a  smaller  steering  wheel  to 
be  installed.  The  first  modification  would  not 
require  removal  of  the  air  bag,  the  second  would. 

2^  For  a  full  discussion  of  the  standards  proposed 
for  inclusion  in  the  exemption  as  well  as  some  of 
the  standards  not  proposed  for  inclusion,  see 
Section  II.  C.  of  this  notice. 


the  driver's  H  point  ^^  to  be  able  to  be 
adjustable  or  turned  off.  The  purpose  of 
Standard  No.  101  is  to  limit  driver 
distraction  from  the  driving  task. 

•  S5. 1.1.5  of  Standard  No.  108. 
Lamps,  reflective  devices,  and 
associated  equipment,  where  the  vehicle 
is  modified  to  be  driven  without  a 
steering  wheel  and  where  it  is  not 
feasible  to  retain  the  original  equipment 
manufacturer  (OEM)  turn  signal  lever 
required  by  S5.1.1.5.  The  purpose  of 
Standard  No.  108  is  to  ensure  that 
roadways  are  illuminated,  drivers  can 
signal  their  intentions,  and  vehicles  are 
conspicuous. 

•  S4(a)  of  Standard  No.  118,  Power- 
operated  window,  partition,  and  roof 
panel  systems,  where  a  remote  ignition 
device  is  necessary.  Standard  No.  118 
specifies  requirements  for  the  operation 
of  power-operated  windows,  partitions, 
arid  roof  panels  to  help  prevent  injury- 
or  death  from  a  window,  partition,  or 
panel  closing  on  a  vehicle  occupant 
(particularly  children). 

•  S5.3.1  of  Standard  No.  135, 
Passenger  car  brake  systems,  where  the 
foot  control  must  be  removed  to 
accommodate  a  person's  disability. 
Standard  No.  135  specifies  requirements 
for  service  brake  and  associated  parking 
brake  systems  to  ensure  safe  braking 
performance  under  normal  and 
emergency  driving  conditions. 

•  Standard  No.  202,  Head  restraints, 
where  (1)  a  vehicle  modified  for  a 
wheelchair  seated  driver  or  right  front 
passenger  and  where  no  other  seat  is 
supplied  with  the  vehicle  for  the  driver 
or  right  front  passenger  seating  position 
or  (2)  where  the  head  restraint 'must  be 
altered  to  accommodate  a  driver's 
impairment.  To  reduce  the  ft^quency 
and  severity  of  neck  injuries  in  rear-end 
and  other  collisions,  Standard  No.  202 
requires  all  vehicles  to  be  equipped 
with  a  head  restraint  at  each  fi-ont 
outboard  seating  position  that  meets 
specific  size  and  performance 
requirements. 

•  S5.1  Standard  No.  203,  Impact 
protection  for  the  driver  from  the 
steering  control  system,  where  the 
modification  requires  a  structural 
change  to,  or  removal  of,  the  OEM 
steering  shaft.  The  standard  serves  to 
reduce  the  likelihood  and  severity  of 
head,  chest,  neck,  and  facial  injuries 
from  impact  with  the  steering  wheel. 

•  Standard  No.  204,  Steering  control 
rearward  displacement,  where  the 
modification  requires  a  structural 
change  to,  or  removal  of,  the  OEM 


"The  H-point  is  the  manufacturer's  reference 
point  for  determining  where  the  passenger's  hip 
joint  should  be  located  for  testing  purposes.  The  hip 
joint's  location  affects  the  head's  location. 
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steering  shaft.  The  standard  serves  to 
reduce  the  likelihood  and  severity  of 
head,  chest,  neck,  and  facial  injuries 
due  to  vehicle  components  forcing  the 
steering  shaft  rearvtrard  toward  the 
driver  in  a  crash. 

•  Standard  No.  207,  Seating  systems, 
where  a  vehicle  is  modified  to  be  driven 
by  a  person  seated  in  a  wheelchair  and 
no  other  seat  is  supplied  with  the 
vehicle  for  the  driver;  provided,  that  a 
wheelchair  securement  device  is 
installed  at  the  driver's  position.  To 
minimize  the  likelihood  that  a  seat  will 
collapse  during  a  collision.  Standard 
No.  207  establishes  performance, 
installation,  and  attachment 
requirements  for  seats. 

•  Standard  No.  208,  Occupant  crash 
protection,  provided  that  Type  2  or  2 A 
seat  belts  meeting  the  requirements  of 
Standard  No.  209  and  anchorages 
meeting  the  requirements  of  Standard 
No.  210  are  installed.  The  purpose  of 
Standard  208  is  to  reduce  the  number  of 
vehicle  occupant  deaths  and  the 
severity  of  vehicle  occupant  injuries 
incurred  in  a  collision. 

•  S5  (the  dynamic  performance 
requirement  only)  of  Standard  No.  214, 
Side  impact  protection,  where  the  seat 
position  must  be  changed  to 
accommodate  a  person's  disability. 
Standard  No.  214's  requirements  serve 
to  minimize  the  risk  of  serious  and  fatal 
injuries  to  vehicle  occupants  in  side 
impact  collisions. 

Under  the  proposed  procedure, 
modiHers  would  no  longer  have  to  seek 
the  agency's  approval  before  modifying 
a  vehicle  to  accommodate  a  person  with 
a  disability.  The  modifier  could  make 


the  necessary  modifications  as  long  as 
the  modifications  are  needed  to 
accommodate  a  person's  disability  and 
only  affect  the  vehicle's  compliance 
with  the  specified  standards.  The 
agency  has  not  proposed  to  require 
modifiers  to  maintain  records  of  the 
vehicles  they  modify  or  notify  the 
agency  of  such  modifications.  Further, 
the  agency  has  not  proposed  to  require 
modifiers  to  affix  a  label  to  the  vehicle 
stating  that  the  vehicle  has  been 
modified  and  may  no  longer  comply 
with  all  standards.  A  complete 
discussion  of  these  issues  and  requests 
for  comments  are  contained  in  Sections 
m,  IV  and  Section  V  of  this  notice. 

C.  Scope  of  Proposed  Exemption 

The  agency  believes  that  compliance 
with  certain  standards  is  potentially 
often  affected  by  the  manner  in  which 
vehicle  modifications  are  currently 
made  for  persons  with  disabilities. 
NHTSA  has  tried  to  identify  those 
standards  and  determine  whether  they 
are  appropriate  candidates  for  inclusion 
in  the  proposed  exemption. 

In  making  this  determination,  the 
agency  was  mindful  that  its  authority  to 
grant  exemptions  from  the  make 
inoperative  exemption  is  limited,  as 
noted  above,  to  those  cases  in  which  an 
exemption  is  consistent  with  safety.  In 
light  of  the  legislative  history  indicating 
that  one  of  the  intended  purposes  of  the 
exemption  was  to  accommodate  persons 
with  disabilities,  NHTSA  interprets  this 
limitation  as  requiring  that  an 
exemption  not  lead  to  any  unnecessary 
reduction  in  safety.  A  stricter  reading  of 


the  limitation  would  defeat  the  goal  of 
allowing  those  modifications  necessary 
to  facilitate  the  mobility  needs  of  those 
persons.  Although  some  modifications 
to  a  vehicle  may  result  in  a  decrease  in 
safety  to  the  vehicle's  occupants, 
without  such  modifications,  persons 
with  disabilities  often  cannot  use  their 
vehicles. 

Accordingly,  in  developing  this 
proposal,  the  agency  has  sought  to 
accommodate  the  mobility  needs  of 
people  with  disabilities,  while 
preserving  safety  to  the  extent  possible. 
The  agency  is  proposing  to  grant  an 
exemption  from  the  make  inoperative 
prohibition  only  with  respect  to  those 
standards  or  portions  of  standards 
requiring  safety  devices  or  features 
whose  performance  would  unavoidably 
have  to  be  compromised  to 
accommodate  a  person's  disability. 

In  determining  whether  to  propose 
inclusion  of  modifications  affecting 
devices  or  features  installed  pursuant  to 
a  particular  standard,  NHTSA  first 
considered  the  range  of  specific 
disabilities  that  need  to  be 
accommodated  to  enable  people  with 
disabilities  to  operate  or  ride  in  a 
vehicle.  Second,  the  agency  considered 
what  type  of  modifications  would  be 
necessary  to  accommodate  such 
disabilities.  The  following  table 
includes  illustrative  examples  of 
disabilities  and  identifies  the  common 
vehicle  modifications  made  to 
accommodate  those  disabilities.  These 
items  are  included  here  only  as 
examples  and  are,  by  no  means,  all 
inclusive. 


Examples  of  Vehicle  Modifications  to  Accommodate  Particular  Disabilities 


For  driver  or  pas- 
senger 

Disability 

Vehicle  type 

Modification  needed 

Driver 

Right  side  hemiplegia  due  to  stroke 

Passenoer  car 

Install  a  left  foot  accelerator 

Driver 

Lower  level  paraplegia,  multiple  sclerosis,  or  a 
double  leg  amputee. 

Lower  level  paraplegia,  multiple  sclerosis,  or  a 
double  leg  amputee. 

Higher  level  paraplegia  or  tower  level  quadriple- 
gia,  a  wheelchair  user  who  does  not  want  to 
lift  the  wheelchair  in  and  out  of  a  car. 

Higher  level  quadriplegia 

Higher  level  paraplegia  or  lower  level  quadriple- 
gia, a  wheelchair  user  who  does  not  want  to 
lift  the  wheelchair  in  and  out  of  a  car,  a  child 
with  cerebral  palsy. 

Passenoer  car 

Install  hand  controls  for  brake  and  throttle   a 

Driver 

Pickup  truck  

spinner  knob  steering  control  device,  and  a 
wheetehair  hoist  to  lift  chair  into  or  on  top  of 
vehkde  for  storage. 
Install  hand  controls  for  brake  and  throttle,  a 

Driver 

Driver 

Passenger  

Mini  van 

Full-sized  van 

Mini  van 

spinner  knob  steering  control  devk:e,  a  wheel- 
chair hoist  to  lift  chair  into  or  on  top  of  vehicle 
for  storage,  and  a  transfer  seat  to  lift  driver 
into  seat. 

Lower  fkxir  and  install  a  lift  or  ramp,  hand  con- 
trols (manual  or  power  assist),  a  power  seat 
base  or  a  wheelchair  tie  down,  a  reduced  di- 
ameter steering  wheel,  and  reduced  effort 
braking  and/or  steering 

Lower  floor  and  raise  body  off  the  suspension 
or  raise  the  roof  and  install  a  lift,  a  wheelchair 
tie  down,  power  assist  hand  controls  or  joy 
stick  steering,  and  brake  and  throttle  control. 

Lower  floor  and  install  a  lift  or  ramp,  a  power 
seat  base  or  a  wheetehair  tie  down. 

51552 


Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998  /  Proposed  Rules 


Examples  of  Vehicle  Modifications  to  Accommodate  Particular  Disabilities— Continued 


For  driver  or  pas- 
senger 

Disability    "■ 

Vehicle  type 

Modification  needed 

Passenger 

Lower  level  paraplegia,  multiple  sclerosis,  or  a 
child  witn   muscular  dystrophy  or  cerebral 
palsy.  Passenger  car. 

Passenger  car 

Install  a  wheelchair  hoist  to  lift  chair  into  or  on 
top  of  vehicle  for  storage. 

• 

Third,  after  considering  the  array  of 
disabilities,  NHTSA  used  its 
engineering  judgment  to  detennine 
tentatively  which  safety  devices  or 
features  required  by  the  standards  might 
be  affected  by  the  variety  of 
modifications  needed  to  accommodate 
individuals  with  those  disabilities.  For 
each  standard  whose  required  device  or 
feature  might  be  affected  by  a  vehicle 
modification,  the  agency  considered 
whether  modifications  to  enable  a 
person  with  disabilities  to  operate  or 
occupy  a  motor  vehicle  could  be  made 
reasonably  without  violating  the  make 
inoperative  prohibition.  Many 
modifications  can  be  made  without 
compromising  a  vehicle's  compliance 
with  the  standards.  If  the  agency 
believed  that  compliance  could  be 
preserved  easily  or  with  a  reasonable 
amount  of  cost  and  effort,  it  did  not 
include  modifications  involving  that 
standard  in  the  proposed  exemption. 

The  following  cases  illustrate  how  the 
agency  determined  whether  a  particular 
modification  should  be  exempt  from  the 
make  inoperative  prohibition: 

Case  1.  A  modifier  may  need  to 
replace  the  original  vehicle  floor 
covering  with  a  material  that  is  more 
conducive  to  the  motion  of  a 
wheelchair's  wheels.  With  a  minimum 
amount  of  effort,  the  original  floor 
covering  can  be  replaced  with  a  material 
that  preserves  the  vehicle's  certification 
to  Standard  No.  302,  Flammability  of 
interior  materials.  Thus,  NHTSA  did  not 
propose  to  include  Standard  No.  302  in 
the  proposed  exemption. 

Case  2.  A  modifier  may  have  to 
remove  the  driver's  seat  and  install 
wheelchair  restraints  to  enable  a 
quadriplegic  to  drive  from  a  wheelchair. 
Since  Standard  No.  207,  Seating 
systems,  requires  that  a  driver's  seat  be 
installed  in  the  vehicle,  removing  the 
driver's  seat  would  violate  the  make 
inoperative  prohibition.  Since  the  only 
way  the  person  could  drive  is  from  a 
wheelchair,  NHTSA  tentatively 
determined  that  the  modification  was 
necessary  and  that  an  exemption  would, 
therefore,  be  appropriate. 

Case  3.  A  modifier  may  have  to  lower 
the  floor  of  the  vehicle  to  accommodate 
a  person  with  a  disability.  Lowering  the 
floor  may  require  relocating  the 
vehicle's  fuel  tank  which  could  affect 


the  vehicle's  comphance  with  Standard 
No.  301,  Fuel  system  integrity,  which 
sets  performance  requirements  for  fuel 
systems  in  crashes.  "The  agency 
determined  that  it  is  possible  to  make 
the  modification  without  compromising 
compliance  with  the  standard.  The 
agency  determined  that  permitting  a 
modifier  to  compromise  compliance 
with  the  standard  was  unacceptable 
since  it  could  unnecessarily  expose 
occupants  to  an  increased  risk  of  fire. 

Following  is  a  discussion  of  the 
standards  the  agency  believes  are 
appropriate  candidates  for  the 
exemption  and  those  it  believes  are 
inappropriate.  The  discussion  addresses 
only  those  standards  the  agency  believes 
mi^t  be  affected  by  common  vehicle 
modifications.  The  following  standards 
will  not  be  discussed  and  are  not 
recommended  for  exemption  because 
the  agency  believes  there  are  no 
common  vehicle  modifications  that 
should  affect  the  vehicles,  vehicle 
systems,  or  equipment  to  which  they 
apply: 

Standard  No.  106,  Brake  hoses 
Standard  No.  109.  New  pneumatic  tires 
Standard  No.  110,  Tire  selection  and 

rims 
Standard  No.  114,  Theft  protection 
Standard  No.  116,  Motor  vehicle  brake 

fluids 
Standard  No.  117,  Retreaded  pneumatic 

tires 
Standard  No.  119,  New  pneumatic  tires 

for  vehicles  other  than  passenger  cars 
Standard  No.  120,  Tire  selection  and 

rims  for  vehicles  other  than  passenger 

cars 
Standard  No.  122,  Motorcycle  brake 

systems 
Standard  No.  123,  Motorcycle  controls 

and  displays 
Standard  No.  125,  Warning  devices 
Standard  No.  129,  Non-pneumatic  tires 

for  passenger  cars 
Standard  No.  131,  School  bus 

pedestrian  safety  devices 
Standard  No.  205,  Glazing  materials 
Standard  No.  212,  Windshield  mounting 
Standard  No.  213,  Child  restraint 

systems 
Standard  No.  217,  Bus  emergency  exits 

and  window  retention  and  release 
Standard  No.  218,  Motorcycle  helmets 
Standard  No.  219,  Windshield  zone 

intrusion 


Standard  No.  220.  School  bus  rollover 

protection 
Standard  No.  221.  School  bus  body  joint 

strength 
Standard  No.  222,  School  bus  passenger 

seating  and  crash  protection 
Standard  No.  223,  Rear  impact  guards 
Standard  No.  224,  Rear  impact 

protection 
Standard  No.  304,  Compressed  natural 

gas  fuel  container  integrity 

1.  Standards  for  Which  Permission 
Would  Be  Granted  To  Make  Safety 
Features  Inoperative 

a.  Standard  No.  101,  Controls  and 
displays.  The  purpose  of  Standard  101 
is  to  limit  driver  distraction  from  the 
driving  task.  The  standard  does  not 
require  or  prescribe  exact  locations  or 
methods  of  operation  for  any  control  or 
display.  The  standard  does,  however, 
require  that  if  certain  controls  are 
provided,  they  "shall  be  operable  by  the 
driver"  and  that  if  certain  displays  are 
furnished,  they  "shall  be  visible  to  the 
driver."  The  standard  also  directs  that 
the  driver  be  restrained  for  testing  and 
lists  which  controls  must  be  illuminated 
when  the  vehicle's  headligihts  are  on. 

Controls  and  displays,  as  well  as  the 
driver's  seating  position,  are  often 
moved  when  a  vehicle  is  modified. 
These  changes  create  the  potential  to 
take  the  vehicle  out  of  compliance  with 
49  CFR  571.101  in  three  ways.  First, 
controls  or  displays  may  be  moved  to  a 
position  that  is  not  visible  to  the  driver 
when  the  driver  is  looking  forward  (e.g. 
switches  may  be  moved  to  a  door 
mounted  touch  panel  to  be  operated  by 
the  driver's  elbow,  or  switches  may  be 
mounted  in  a  head  rest).  Second,  a 
change  in  the  driver's  seating  position 
may  result  in  the  driver's  inability  to  see 
or  reach  an  OEM  control  or  display. 
Finally,  changing  the  restraint  system 
can  make  it  impossible  to  comply  with 
section  6  of  the  standard  which  requires 
the  driver  to  be  restrained  pursuant  to 
the  requirements  of  Standi  No.  208, 
Occupant  Crash  Protection.  The  agency 
believes  that  such  changes  do  not  create 
a  safety  problem  since  the  purpose  of 
the  modification  is  to  make  as  many 
functions  as  possible  operable  by  the 
disabled  driver. 

NHTSA  is  aware  that  other  drivers 
may  occasionally  use  the  modified 
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vehicle;  however,  the  agency  does  not 
believe  this  presents  a  serious  problem. 
The  vehicle  is  primarily  designed  for 
the  disabled  person  and  that  individual 
will  be  accustomed  to  the  availability 
and  placement  of  controls  and  displays 
in  his  or  her  vehicle,  The  controls  can 
still  be  placed  in  a  way  that  minimizes 
any  potential  distraction  for  the  driver 
with  a  disability.  NHTSA  believes  that 
most  of  the  vehicles  will  be  driven  by 
someone  other  than  the  disabled  driver 
only  infrequently.  For  these  reasons, 
NHTSA  believes  a  limited  exemption 
from  the  make  inoperative  exemption 
for  Standard  No.  101  is  appropriate. 
NHTSA  does  not  believe  that  an 
exemption  would  be  appropriate  from 
S5.1(a),  which  governs  Uie  symbols  and 
abbreviations  used  for  certain  controls; 
S5.3.1,  which  requires  illumination  of 
certain  controls  when  the  head  lights 
are  on;  S5.3.2  which  governs  the  color 
of  telltales;  or  S5.3.5  which  requires 
cabin  lighting  forward  of  the  driver's  H 
point  ^*  to  be  able  to  be  adjustable  or 
turned  off. 

b.  Standard  No.  108,  Lamps,  reflective 
devices,  and  associated  equipment.  The 
purpose  of  Standard  No.  108  is  to 
ensure  that  roadways  are  illuminated, 
drivers  can  signal  their  intentions,  and 
vehicles  are  conspicuous.  NHTSA  is 
aware  of  only  two  situations  in  which 
common  vehicle  modifications  could 
take  the  vehicle  out  of  compliance  with 
49  CFR  §  571.108.  NHTSA  believes  the 
make  inoperative  exemption  is 
necessary  for  only  one  of  the 
modifications;  the  other  modification 
can  be  performed  in  a  way  that 
preserves  the  vehicle's  compliance  with 
the  standard. 

The  agency  believes  that  vehicles  that 
are  modified  so  that  they  no  longer  have 
a  steering  wheel  cannot  conform  to 
S5.1.1.5,  which  requires  turn  signals  to 
be  self-canceling  by  the  steering  wheel 
rotation.  Although  NHTSA  believes  that 
such  cases  are  rare,  the  agency  believes 
that  such  a  modification  cannot  be  made 
without  taking  the  vehicle  out  of 
comphance  with  Standard  No.  108. 
Other  modifications  to  the  self- 
canceling  feature  of  the  turn  signal  are 
made  without  removing  the  steering 
wheel.  For  example,  touch  pads  that 
control  the  vehicle's  turn  signals  can  be 
installed  without  removing  the  steering 
wheel.  Some  touch  pad  actuated  turn 
signals  are  canceled  by  a  timer,  not  the 
steering  wheel  rotation.  In  all  cases 
known  to  NHTSA  where  a  touch  pad  is 
installed  to  control  the  vehicle's  turn 


signals  and  the  steering  wheel  is  not 
removed,  the  OEM  turn  signal  lever  and 
canceling  feature  is  retained  on  the 
vehicle.  Since  the  OEM  turn  signal  lever 
and  canceling  feature  is  retained  on  the 
vehicle,  the  modification  would  not 
compromise  the  compliance  of  the  OEM 
equipment  provided  to  meet  S5.1.1.5. 

The  standard  requires  the  installation 
of  a  center  high-mounted  stop  lamp 
(CHMSL)  and  specifies  its  location.  49 
CFR  §§  571.108,  S5.1.1.27,  S5.3.1.8(a). 
Certain  vans  which  require  the 
installation  of  a  raised  roof  to 
accommodate  a  wheelchair  seated 
occupant  will  require  the  CHMSL  to  be 
moved.  NHTSA  believes  that  the 
CHMSL  can  be  reinstalled  in  a  way  that 
preserves  the  vehicle's  compliance  with 
Standard  No.  108.  NHTSA  is  unaware  of 
any  situations  in  which  this  cannot  be 
done.  For  example,  sometimes  in  a  van 
conversion  rear  doors  must  be 
lengthened  when  a  raised  roof  is 
installed.  If  the  van  originally  had  one 
CHMSL  above  the  doors,  the  lengthened 
doors  could  be  retrofitted  with  two 
CHMSLs  pursuant  to  S5.1. 1.27(b)  of  the 
standard." 

NHTSA  believes  a  make  inoperative 
exemption  from  S5.1.1.5  of  Standard 
No.  108  is  appropriate  only  where  a 
vehicle  is  modified  to  be  driven  without 
a  steering  wheel  and  where  it  is  not 
feasible  to  retain  the  OEM  turn  signal 
lever.  NHTSA  seeks  comment  on 
whether  there  are  cases  in  which  the 
OEM  turn  signal  actuating  device  and 
function  is  not  retained  for  the  use  of 
drivers  other  than  the  driver  for  whom 
the  vehicle  was  modified.  If  such  cases 
exist,  do  the  substitute  turn  signal 
controls  installed  for  the  driver  with  a 
disability  have  the  self-canceling  feature 
required  by  Standard  No.  108  S5. 1.1.5? 
Do  they  have  some  self-canceling 
feature  other  than  steering  wheel 
rotation? 


"The  H-point  is  the  manufacturer's  reference 
point  for  determining  where  the  passenger's  hip 
joint  should  be  located  for  testing  purposes.  The  hip 
joint's  location  affects  the  head's  location. 


»  S5.l.l.27(b)  of  Standard  No.  108  provides  that: 
"Each  multipurpose  passenger  vehicle,  truck  and 
bus  whose  overall  width  is  less  than  SO  inches, 
whose  GVWR  is  10,000  pounds  or  less,  whose 
vertical  centerline,  when  the  vehicle  is  viewed  from 
the  rear,  is  not  located  on  a  Fixed  body  panel  but 
separates  one  or  two  movable  body  sections,  such 
as  doors,  which  lacks  sufflcient  space  to  install  a 
single  high-mounted  stop  lamp  on  the  centerline 
above  such  body  sections,  and  which  is 
manufactured  on  or  after  September  1, 1993,  shall 
have  two  high  mounted  stop  lamps  which: 

(1)  Are  identical  in  size  and  shape  and  have  an 
effective  projected  luminous  area  not  less  than  2V4 
inches  each. 

(2)  Together  have  a  signal  to  the  rear  visible  as 
specified  in  paragraph  (a)(2)  of  this  SS.1.1.27. 

(3)  Together  have  the  minimum  photometric 
values  specified  in  paragraph  (a)(3)  of  this 
S5.1.1.27. 

(4)  Shall  provide  access  for  convenient 
replacement  of  the  bulbs  without  special  tools.  49 
CFR  §571.108.  S5,1.1.27(b). 


c.  Standard  No.  118.  Power-operated 
window,  partition,  and  roof  panel 
systems.  Standard  No.  118  specifies 
requirements  for  the  operation  of  power- 
operated  windows,  partitions,  and  roof 
panels  to  help  prevent  injury  or  death 
from  a  window,  partition,  or  panel 
closing  on  a  viehicle  occupant 
(particularly  children).  NHTSA  knows 
of  only  one  situation  where  a 
modification  would  take  the  vehicle  out 
of  compliance  with  Standard  No.  118. 
Disabled  persons  who  have  trouble 
maintaining  a  constant  body 
temperature  [e.g.  quadraplegics  and 
bum  victims)  and  live  in  very  cold  or 
very  hot  climates  use  a  remote  control 
ignition  device  so  that  the  occupant 
compartment  can  be  warmed  or  cooled 
before  they  enter.  Section  4(a)  of  the 
standard  requires  that  before  a  power 
operated  window,  partition,  or  roof 
panel  system  can  be  closed,  the  key  that 
activates  the  vehicle's  engine  must  be  in 
the  "  'ON',  'START',  or  'ACCESSORY' 
position."  In  the  modified  vehicle  under 
discussion  here,  the  vehicle  is  running 
when  the  person  enters,  hence  the 
person  has  control  of  the  power 
operated  windows  even  though  there  is 
no  key  in  the  ignition.  Thus,  NHTSA 
believes  make  inoperative  exemption 
from  S4(a)  of  Standard  No.  118  is 
appropriate  where  a  remote  ignition       - 
device  is  necessary  to  accommodate  a 
disability. 

d.  Standard  No.  135,  Passenger  car 
brake  systems.  Standard  No.  135 
specifies  requirements  for  service  brake 
and  associated  parking  brake  systems  to 
ensure  safe  braking  performance  under 
normal  and  emergency  driving 
conditions.26  The  addition  of  some  sort 
of  hand  control  to  the  OEM  system — 
usually  a  system  that  attaches  in  some 
manner  to  the  brake  pedal — is  the  most 
common  modification  made,to  any 
brake  system  for  a  driver  with  a 
disability.  Normally  these  systems 
maintain  the  OEM  brake  control.  Also 
common  are  modifications  made  to  the 
level  of  effort  (pressure)  required  of  the 
driver  to  operate  the  brake.  Such 
modifications  are  known  as  low-effort 
emd  zero-effort  braking  and  increase  the 
amount  of  power  assist  to  the  driver.  . 
Low-effort  and  zero-effort  braking  is 
accomplished  by  reworking  the  OEM 
power  brake  system.  Most  of  these 
modifications  preserve  the  OEM  foot 
pedal  and  affect  only  the  method  of 
actuation  of  the  braking  system.  The 
agency  believes  that  some,  relatively 


^Until  August  31.  2000,  manufacturers  of 
passenger  cars  may  elect  to  comply  with  Standard 
No.  135  instead  of  Standard  No.  105,  Hydraulic 
Brake  Systems,  Passenger  cars  manufactured  on  or 
after  September  1,  2000  will  have  to  comply  with 
Standard  No.  135.    " 
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uncommon,  modifications  may  require 
removal  of  the  OEM  foot  pedal.  For 
example,  a  disabled  person  who 
experiences  involuntary  muscle  spasms 
in  his  legs  may  have  to  have  the  OEM 
foot  control  removed  to  prevent  him 
from  inadvertently  activating  the 
vehicle's  brake  during  a  spasm.  S5.3.1  of 
Standard  No.  135  specifies  that  the 
service  brakes  be  activated  by  a  foot 
control.  Consequently,  NHTSA  has 
tentatively  concluded  that  exemption 
from  S5.3.1  of  Standard  No.  135  may  be 
appropriate  in  those  situations  where 
the  foot  pedal  must  be  removed  to 
accommodate  a  person's  disability. 
NHTSA  seeks  comment  on  whether  its 
tentative  conclusion  is  correct.  Are  there 
disabilities  which  require  removal  of  the 
OEM  foot  pedal?  The  agency  also  seeks 
comment  from  the  vehicle 
manufacturers,  hand  control 
manufacturers,  vehicle  modifiers,  those 
who  adapt  power  brake  systems,  and 
users,  as  to  whether  there  are  brake 
modifications  that  incapacitate  the  OEM 
brake  controls  and  would  affect  the 
vehicle's  performance  in  any  of  the 
required  tests.  Specifically,  does  any  joy 
stick  driving  control  prevent  the  use  of 
the  OEM  brake  pedal  or  affect  the 
vehicle's  potential  to  perform  the 
braking  tests?  Does  increasing  the  power 
assist  to  the  brakes  affect  the  vehicle's 
potential  to  perform  the  braking  test? 
The  agency  also  seeks  comment  as  to 
whether  there  are  modifications  made  to 
the  accelerator  control  that  do  not 
preserve  the  OEM  performance  and 
function. 

e.  Standard  No.  202,  Head  restraints. 
To  reduce  the  frequency  and  severity  of 
neck  injuries  in  rear-end  and  other 
collisions,  Standard  No.  202  requires 
each  front  outboard  seating  position  in 
all  vehicles  to  be  equipped  with  a  head 
restraint  that  meets  specific  size  and 
performance  requirements.  Vehicles 
may  be  modified  to  accommodate  a 
wheelchair  seated  driver  or  right  front 
seat  passenger.  Such  a  modification 
requires  the  removal  of  the  OEM  seat 
and,  as  a  consequence,  the  head 
restraint.  NHTSA  is  aware  that  some 
wheelchairs  are  equipped  with  bead 
rests  or  positioning  devices  and  that 
some  vehicles  modified  to  be  driven  by 
wheelchair  seated  drivers  are  equipped 
with  svtring-away  head  rests.  Although 
the  agency  does  not  know  for  certain,  it 
doubts  that  the  head  rests  installed  on 
some  wheelchairs  or  the  swing  away 
head  rests  attached  to  vehicles  comply 
with  Standard  No.  202.  Thus,  NHTSA 
believes  that  compliance  with  Standard 
No.  202  may  be  compromised  when  the 
OEM  seat  is  permanently  removed  to 
accommodate  a  wheelchair-seated 


occupant  at  either  of  the  front  outboard 
seating  positions. 

In  addition  to  the  case  of  a  wheelchair 
seated  occupant,  NHTSA  knows  of 
another  modification  that  could  make 
Standard  No.  202  inoperative.  Some 
drivers  (such  as  a  driver  with  poor 
peripheral  vision)  may  need  to  alter  the 
size  of  their  vehicle's  head  restraint  so 
it  no  longer  interferes  with  their  ability 
to  see  rearward  over  their  shoulders." 
Reducing  the  size  of  the  head  restraint 
could  affect  the  vehicle's  compliance 
with  Standard  No.  202  in  a  variety  of 
ways.  If  the  head  restraint  is  altered  so 
that  the  remaining  height  of  the  head 
restraint  is  less  than  27.5  inches  above 
the  seating  reference  point,  the 
remaining  width  is  less  than  10  inches 
on  a  bench  seat,  or  the  remaining  width 
is  less  than  6.75  inches  on  an  individual 
seat,2*  the  vehicle  may  no  longer 
comply  with  the  requirements  of 
Standard  No.  202.  Even  smaller 
reductions  in  the  size  of  a  head  restraint 
affect  the  head  restraint's  ability  to  meet 
the  performance  requirements  of  S4.3  of 
Standard  No.  202. 

In  light  of  the  above,  NHTSA  believes 
an  exemption  from  the  make  inoperative 
prohibition  with  regard  to  Standard  No. 
202  is  warranted  in  two  situations  only. 
First,  where  the  OEM  seat  is 
permanently  removed  so  that  only  a 
wheelchair  seated  driver  or  right  front 
passenger  can  occupy  either  or  both 
front  outboard  seating  positions.  If  the 
vehicle  is  modified  to  have  a  detachable 
driver  or  right  front  passenger  seat,  the 
detachable  seat  must  comply  with 
Standard  No.  202.29  If  an  OEM  driver  or 
passenger  seat  is  supplied  with  the 
vehicle,  that  seat  must  comply  vtdth 
Standard  No.  202.  Second,  an 
exemption  would  be  warranted  if  the 
head  restraint  must  be  altered  to 
accommodate  a  driver's  disability. 
NHTSA  solicits  comment  on  whether 
the  head  rests  used  on  some 
wheelchairs  would  meet  Standard  No. 
202 's  requirements. 

/.  Standard  No.  203.  Impact 
protection  for  the  driver  from  the 
steering  control  system  and  Standard 
No.  204,  Steering  control  rearward 
displacement.  Standard  No.  203  and 
Standard  No.  204  serve  to  reduce  the 
likelihood  and  severity  of  head,  chest, 
neck,  and  facial  injuries  due  to  contact 


with  the  steering  vtrheel.  Standard  No. 

203  requires  (1)  that  the  impact  force 
developed  on  a  chest  body  block 
impacting  the  steering  wheel  at  15  mph 
be  less  than  2,500  pounds  in  a  three 
millisecond  interval,^  and  (2)  that  no 
steering  control  system  components 
catch  the  driver's  clothing  or  jewelry. 
The  standard  does  not  apply  to  vehicles 
that  conform  to  S5.1,  Standard  No.  208 
(i.e.,  air  bag  requirements).  Standard  No. 

204  requires  that  the  upper  end  of  the 
steering  column  3'  be  (Usplaced  less 
than  five  inches  when  the  vehicle 
impacts  a  fixed  full  frontal  barrier  at  30 
mph. 

These  two  standards  assume  that  the 
vehicle  uses  the  type  of  steering  system 
typically  installed  in  a  vehicle:  the 
steering  column  longitudinal  axis  points 
toward  the  driver  and  a  steering  wheel, 
mounted  at  the  end  of  the  column,  is 
used  by  the  driver  to  steer  the  vehicle. 
Vehicles  modified  to  be  driven  by 
persons  with  disabilities  do  not  always 
have  such  steering  systems.  Some 
individuals  with  disabilities  require 
alternative  steering  systems  such  as 
joystick  steering  (usually  mounted  to 
one  side  of  the  driver),  horizontal 
steering  (the  coltimn  points  toward  the 
driver,  but  the  face  plane  of  the  steering 
wheel  is  parallel  to  the  colxmui),  foot 
steering,  or  the  Scott  steering  system  to 
accommodate  their  particular 
disability.32  In  addition,  extensions  are 
sometimes  added  to  the  OEM  steering 
shaft  to  allow  a  wheelchair  seated  driver 
to  sit  further  back  in  the  vehicle  than 
the  OEM  shaft  will  allow  (usually 
because  his  or  her  wheelchair  will  not 
fit  into  the  area  reachable  by  the  OEM 
system). 

The  agency  would  like  to  point  out 
the  difference  between  the  steering 
"shaft"  and  the  steering  "coliunn". 
While  the  words  "steering  column"  are 
often  used  in  everyday  conversation 
when  referring  to  the  system  consisting 
of  the  steering  shaft,  covered  by  the 
steering  column,  S3  of  Standard  204 
specifically  defines  the  steering  shaft  as 
"a  component  that  transmits  steering 
torque  from  the  steering  wheel  to  the 
steering  gear,"  while  the  steering 
column  is  "a  structural  housing  that 
surrounds  a  steering  shaft."  It  is  the 
agency's  intent  to  discriminate  between 
fairly  minor  modifications  that  may 


^^See.  e.g..  Letter  from  Ms.  Jessie  Flautt,  to  Chief 
Counsel  in  1991,  requesting  permission  to  cut  the 
width  of  a  head  restraint  for  a  driver  with  poor 
peripheral  vision. 

»49  CFR  Part  571.202  S4.3(b)(l)  and  (2), 
respectively. 

2*  In  most  instances  when  a  vehicle  is  modified 
to  allow  a  person  to  drive  from  a  wheelchair,  an 
additional  driver's  seat  and  a  means  for  attaching 
the  seat  to  the  vehicle  floor  are  provided.  An 
attachable  passenger's  seat  is  also  usually  provided. 


»  Essentially,  this  requires  that  the  steering 
colunu  must  have  an  energy  absorbing  feature. 

'■  Steering  shaft  means  a  component  that 
transmits  steering  torque  from  the  steering  wheel  to 
the  steering  gear.  Steering  column  means  a 
structural  housing  that  surrounds  a  steering  shaft. 
49  CFR  Part  571.204,  S3. 

'2  The  Scott  steering  system  is  similar  to  the 
steering  system  used  on  airplanes  and  is  used 
primarily  by  quadraplegics. 
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involve  attaching  equipment  to  the 
steering  column,  or  cutting  away  a 
portion  of  that  housing,  from  more 
serious  modifications  that  require  a 
change  to  the  component  that  connects 
the  driver  control  to  the  steering  gear, 
because  it  is  the  steering  shaft  that  is 
most  likely  to  transmit  crash  loads  from 
the  engine  compartment  of  the  vehicle 
to  the  driver.  Therefore,  NHTSA 
believes  that  a  person  modifying  a 
vehicle  for  a  person  vdth  disabilities 
should  preserve  the  vehicle's 
certification  with  respect  to  the 
requirements  of  Standard  Nos.  203  and 
204  except  when  a  modification 
requires  a  structural  change  to,  or 
removal  of,  the  original  steering  shaft. 
NHTSA  does  not  believe  that  the  simple 
addition  of  a  piece  of  adaptive 
equipment  (AE),  such  as  a  hand  control, 
to  the  steering  column  constitutes  a 
change  to  the  steering  shaft.  The  agency 
requests  comment  on  whether  the 
following  modifications  can  be 
performed  in  a  manner  that  preserves 
the  vehicle's  compliance  with  Standard 
No.  204's  steering  coliunn  displacement 
requirements:  (1)  the  extension  of  the 
steering  shaft,  (2)  the  installation  of 
horizontal  steering,  or  (3)  the 
installation  of  mechanical  hand 
controls.  The  agency  also  seeks 
comment  on  whether  there  are 
modifications  which  require  changes  to 
the  steering  column,  wiUiout  a  change 
to  the  steering  shaft,  and  which  can  only 
be  made  in  a  way  that  would  a^sct  the 
vehicle's  compliance  with  S5.1  of 
Standard  No.  203  or  with  Standard  No. 
204. 

g.  Standard  No.  207,  Seating  systems. 
To  minimize  the  likelihood  that  a  seat 
will  collapse  during  a  collision. 
Standard  No.  207,  Seating  systems 
establishes  performance,  installation, 
and  attachment  requirements  for  seats. 
The  standard  requires  vehicles  to  be 
equipped  with  a  driver's  seat  and 
requires  all  seats  installed  in  a  vehicle 
to  both  withstand  and  remain  in  their 
adjusted  position  when  certain  loads  are 
applied  in  various  directions  to  the 
seats.  The  standard  also  requires  folding 
seats  to  be  equipped  with  a  restraining 
device  and  a  release  mechanism. 
NHTSA  knows  of  only  one  vehicle 
modification  in  which  certification  to 
Standard  No.  207  cannot  be 
maintained — ^the  permanent  removal  of 
the  driver's  seat  so  that  the  vehicle  can 
be  driven  by  a  driver  seated  in  a 
wheelchair.  In  most  instances  when  the 
driver  for  whom  the  vehicle  is  modified 
is  sitting  in  a  wheelchair,  an  additional 
driver's  seat  and  a  means  for  attaching 
the  seat  to  the  vehicle  floor  are 
provided.  This  seat  and  the  attachment 


mechanism  should  conform  to  the 
requirements  of  Standard  No.  207; 
NHTSA  knows  of  no  reason  why  it 
cannot. 

NHTSA  believes  that  only  a  limited 
exemption  from  Standard  No.  207  is 
appropriate.  Wheelchairs  and  other  non- 
automotive  seats  are  not  designed  to 
withstand  loads  and  remain  in  position 
during  a  collision.  NHTSA  believes  that 
only  vehicles  modified  to  be  driven  by 
a  person  seated  in  a  wheelchair  and  that 
are  equipped  with  a  wheelchair 
securement  device  should  be  exempt 
from  compliance  with  Standard  No. 
207.  The  exemption  would  not  apply  to 
any  vehicle  equipped  with  a  detachable 
driver's  seat;  in  that  case,  the  detachable 
seat  would  have  to  comply  with  the 
standard's  requirements. 

The  agency  is  aware  that  some 
commenters  may  argue  that  the 
installation  of  a  six-way  power  seat  base 
(allowing  a  wheelchair  user  to  transfer 
to  the  OEM  driver's  seat)  requires 
exemption  from  Standard  No.  207. 
NHTSA  disagrees.  The  agency  believes 
that  it  is  reasonable  and  practicable  to 
attach  these  seat  bases  to  a  vehicle  in  a 
manner  that  would  not  compromise  a 
vehicle's  compliance  with  Standard  No. 
207.  Thus,  NHTSA  believes  that  an 
exemption  from  the  make  inoperative 
prohibition  for  the  installation  of  a 
power  seat  base  is  inappropriate. 

h.  Standard  No.  208,  Occupant  cmsh 
protection.  The  purpose  of  Standard  No. 
208  is  to  reduce  the  number  of  vehicle 
occupant  deaths  and  the  severity  of 
vehicle  occupant  injuries  in  a  crash.  The 
standard  requires  vehicles  to  be 
equipped  with  specific  manual  and 
automatic  restraint  systems  (e.g.  seat 
belts  and  air  bags)  and  to  meet  specified 
injury  criteria  during  a  crash  test.'' 
Many  vehicle  modifications  could  affect 
a  vehicle's  compliance  with  this 
standard.  The  agency  has  tried  to 
determine  how  various  modifications 
might  affect  a  vehicle's  compliance  with 
the  standard.  NHTSA  knows  that  some 
types  of  modifications  imavoidably 
affect  a  vehicle's  compliance  with 
Standard  No.  208.  For  example,  any 
modification  that  requires  the  removal 
of  the  OEM  steering  wheel,  and  hence 
the  driver  air  bag,  affects  the  vehicle's 
compliance  with  Standard  No.  208.  In 
addition,  any  modification  to  the  seat 
which  requires  removing  an  air  bag 
sensor  located  imder  the  seat 


compromises  a  vehicle's  compliance 
with  the  standard.  Based  on  the  results 
of  testing,  NHTSA  knows  of  other 
modifications  that  will  not  affect  a 
vehicle's  compliance  with  the  standard. 
For  example,  the  results  of  a  crash  test 
conducted  at  the  University  of  Virginia 
indicate  that  raising  the  body  off  the 
frame  or  lowering  the  floor  of  a  full  size 
van  will  not  compromise  a  vehicle's 
compUance  with  Standard  No.  208,  at 
least  for  a  driver  seated  in  a  modified 
OEM  seat.'^  In  addition,  NHTSA 
believes  that  the  simple  attachment  of  a 
steering  control  device  on  the  OEM 
steering  wheel  will  not  affect  a  vehicle's 
compliance  with  Standard  No.  208.'* 

The  agency  is  also  aware  that  there 
are  some  modifications  which  may  take 
a  vehicle  out  of  compliance  with 
Standard  No.  208.  For  example,  nearly 
every  modification  to  the  occupant 
compartment  forward  of  the  B  pillar 
could  compromise  a  vehicle's 
compliance  with  Standard  No.  208.  At 
this  point  in  time,  the  agency  lacks  the 
data  or  test  results  needed  to  determine 
whether  some  modifications  afiiect  a 
vehicle's  compliance  with  Standard  No. 
208.'*  For  example,  the  agency  does  not 
know  if  cutting  the  knee  bolster  to 
accommodate  the  push  rods  in  a 
standard  set  of  mechanical  hand 
controls  affects  the  vehicle's  ability  to 
meet  the  injury  criteria  in  a  crash.  The 
agency  is  also  uncertain  whether  cutting 
the  vehicle  floor  to  install  a  power  pan 
in  the  driver's  area  or  whether  cutting 
the  roof  adversely  affects  the  vehicle's 
structural  response  in  a  crash  to  the 
point  that  Standard  No.  208 's  criteria 
can  no  longer  be  met.  Finally,  NHTSA 
does  not  know  whether  removing 
pretensioners  during  a  modification  of 
the  belt  system  makes  it  impossible  to 
meet  the  criteria  of  Standard  No.  208. 

In  light  of  the  standard's  complexity 
and  the  imcertainty  concerning  the 
effect  of  some  modifications  on  a 
vehicle's  compliance  with  Standard  No. 
208,  NHTSA  believes  that  exemption 
bom  the  make  inoperative  prohibition 
for  Standard  No.  208  should  be  granted 
for  any  modification  necessary  to 
accommodate  a  disability,  provided  the 


33  Passenger  cars  and  light  trucks  and  vans  with 
a  curb  weight  of  5.500  pounds  or  a  Gross  Vehicle 
Weight  Rating  (GVWR)  of  8.500  pounds  or  less  are 
required  to  be  equipped  with  air  bags  at  both  front 
outboard  seating  positions.  Heavier  vehicles  are  not 
required  to  have  air  bags  at  both  front  outboard 
seating  positions  and  may  instead  be  equipped  with 
a  belt  system. 


"University  of  Virginia,  Automobile  Safety 
Laboratory  crash  test  of  Ford  El  50  van  for  fJMEDA. 

"  "Air  Bag  Interaction  with  and  Injury  Potential 
from  Common  Steering  Control  Devices."  final 
report  DOT-HS-808-580,  Nov.  1996;  Pilkey  et  al. 
Univ.  of  Virginia  Automobile  Safety  Lab. 

''The  bet  that  OEMs  refuse  to  pass  through 
certification  for  Standard  No.  208  in  any  case  where 
the  vehicle  is  changed  forward  of  the  B-pillar 
indicates  the  difficulty  of  knowing  whether  certain 
modifications  will  affect  a  vehicle's  compliance 
with  Standard  No.  208.  In  addition,  the  OEMs 
instruct  modifiers  not  to  place  any  equipment  in  the 
air  bag  deployment  zone. 
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modifier  installs  Type  2  "  or  Type  2A  ^s 
belts  that  comply  with  Standard  No. 
209,  and  provided  the  belt  anchorages 
comply  with  Standard  No.  210.  The 
agency  notes,  however,  that  the 
exemption  would  not  apply  in  any 
situation  where  compliance  with  the 
standard  could  be  preserved  and  a 
person's  disability  could  be 
accommodated  by  the  installation  of  an 
air  bag  on-off  switch.  NHTSA  seeks 
comment  from  drop  floor  minivan 
iilterers  on  whether  they  have  been  able 
to  certify  their  vehicles  to  Standeird  No. 
208  since  September  1, 1997  (the  date 
the  section  4.2  exclusion  expired).  The 
agency  also  seeks  comment  from  hand 
control  manufacturers  as  to  whether 
they  believe  OEM  components  installed 
to  meet  Standard  No.  208  (e.g.  knee 
bolsters)  are  made  inoperable  by  the 
installation  of  their  controls.  The  agency 
seeks  comments  from  modifiers  on  how, 
howoften,  and  why  they  must  disable 
seat  pretensioners. 

i.  Standard  No.  214,  Side  impact 
protection.  Standard  No.  214's 
requirements  serve  to  minimize  the  risk 
of  serious  and  fatal  injuries  to  vehicle 
occupants  in  side  impact  collisions.  The 
standard  specifies  injury  criteria  to  be 
measured  during  a  crash  test  and  sets 
strength  requirements  for  doors.  With 
respect  to  the  dynamic  performance 
requirement  of  Standard  No.  214, 
NHTSA  believes  that  an  exemption  from 
the  make  inoperative  prohibition  is 
warranted  for  cases  in  which  the  seat 
position  must  be  changed  to 
.  accommodate  a  person's  disability.  The 
agency  discovered  during  the  course  of 
the  development  of  the  test  procedure 
for  the  side  impact  crash  test  that  data 
indicating  injury  to  the  diunmy  will  be 
affected  by  seat  height,  fore/aft  position, 
and  the  distance  between  the  dummy 
and  the  door  interior  surface.  (The  use 
of  occupant  restraints,  however,  did  not 
affect  the  test  results  significantly.)  The 
agency  requests  comments  on  whether 
OEMs  or  modifiers  believe  there  are 
modifications,  other  than  those  that 
change  the  seat  position,  that  would 
affect  the  vehicle's  compliance  with  85 
of  Standard  No.  214.  NHTSA  does  not 
believe  there  are  any  modifications 
which  would  necessarily  reduce  door 
strength  to  an  extent  that  the  strength 
requirement  of  Standard  No.  214  could 
not  be  met.  Thus,  NHTSA  does  not 
believe  a  make  inoperative  exemption  is 
warranted  for  that  portion  of  the 
standard.  NHTSA  requests  comment  on 
whether  OEMs  or  modifiers  believe 
there  are  modifications  which  must  be 


"An  integrated  lap  and  shoulder  belt. 
'*  A  separate  lap  and  shoulder  belt. 


done  in  a  manner  that  necessarily 
compromises  door  strength. 

2.  Standards  for  Which  Permission 
Would  Not  Be  Granted  To  Make  Safety 
Features  Inoperative 

a.  Standard  No.  102,  Transmission 
shift  lever  sequence,  starter  interlock, 
and  transmission  braking  effect. 
Standard  No.  102  requires  automatic 
transmissions  to  have:  (1)  a  specified 
transmission  shift  lever  sequence,  (2)  a 
starter  interlock,  and  (3)  at  least  one 
forward  drive  transmission  position  that 
provides  a  greater  degree  of  engine 
braking  than  the  highest  speed 
transmission  ratio  (i.e.  one  low  gear).  To 
accommodate  certain  disabilities,  some 
modifications  are  made  to  the  method 
by  which  the  vehicle  is  started  and  the 
transmission  gear  is  selected.  A 
common  modification  is  the  attachment 
of  an  extension  lever  to  the  column- 
mounted  gear  selection  lever  in  a 
passenger  car  to  permit  left-handed  gear 
selection.  NHTSA  is  imaware  of  any 
modification  which  would  need  to 
change  the  transmission  gear  selection 
sequence,  disable  the  starter  interlock, 
or  disable  the  lower  forward  drive  gear 
ratios  so  there  is  no  longer  a  low  gear. 
Thus,  NHTSA  does  not  beUeve  a  make 
inoperative  exemption  for  Standard  No. 
102  is  appropriate.  NHTSA  solicits 
comment  on  whether  modifications  to 
the  method  by  which  the  vehicle  is 
started  and  the  transmission  gear  is 
selected  are  necessary  to  accommodate 
a  person  with  a  disability. 

b.  Standard  No.  103,  Windshield 
defrosting  and  defogging  systems,  and 
Standard  No.  104,  Windshield  wiping 
and  washing  systems.  Standard  No.  103 
and  Standard  No.  104  specify 
requirements  for  the  area  of  the 
windshield  that  must  be  cleared  by  the 
defrosting  and  defogging  and 
windshield  wiping  and  washing 
systems,  respectively.  Vehicle 
modifications  commonly  result  in  the 
relocation  of  switches  and  a  reduction 
in  the  features  normally  available  to  the 
driver  while  the  vehicle  is  in  motion. 
For  example,  if  the  OEM  provides  three 
or  four  wiper  speeds  on  a  dial  control, 

a  disabled  driver  who  needs  a  touch  pad 
or  other  switch  panel  may  have  access 
to  only  two  speeds.  However,  neither 
this  situation  nor  any  other  modification 
to  these  systems  that  NHTSA  knows  of 
are  violations  of  the  make  inoperative 
prohibition  since  the  minimum 
requirements  of  the  standard  are  met. 
The  agency  is  unaware  of  any  reason 
why  a  modification  would  affect  the 
performance  level  of  these  systems  to 
the  extent  that  the  vehicle  no  longer 
complied  with  these  standards.  NHTSA, 
therefore,  does  not  believe  an  exemption 


for  Standard  No.  103  or  Standard  No. 
104  is  appropriate. 

c.  Braking  Standards.  Standard  No. 
105,  Hydraulic  brake  systems  and 
Standard  No.  121,  Air  brake  systems 
govern  the  performance  of  various 
braking  systems  in  different  types  of 
vehicles.  Standard  No.  105  applies  to 
multipurpose  passenger  vehicles 
(MPVs),  trucks,  buses  and  passenger 
cars  (manufactured  before  September  1, 
2000)  with  hydraulic  brake  systems. 
Standard  No.  121  applies  to  trucks,  . 
buses  and  trailers  equipped  with  air 
brake  systems.  Manufacturers  of 
passenger  cars  may  elect  to  comply  with 
Standard  No.  135  instead  of  Standard 
No.  105  until  August  31.  2000.^9  All  of 
these  standards  help  ensure  safe  vehicle 
braking  performance  in  normal  and 
emergency  driving  situations. 

The  most  common  modification  to 
any  brake  system  when  adapting  a 
vehicle  to  be  driven  by  a  person  with  a 
disability  is  the  addition  of  some  sort  of 
hand  control  to  the  OEM  system — 
usually  a  system  that  attaches  in  some 
manner  to  the  brake  pedal.  Normally 
these  systems  maintain  the  OEM  brake 
control.  Also  common  are  modifications 
to  the  level  of  effort  (pressiu^)  required 
of  the  driver  to  operate  the  brake.  These 
modifications  are  called  low-effort  and 
zero-effort  braking  and  increase  the 
amount  of  power  assist  to  the  driver. 
This  is  accomplished  by  reworking  the 
OEM  power  brake  system.  Since  these 
modifications  are  only  to  the  method  of 
actuation  and  in  most  cases  preserve  the 
OEM  foot  pedals,  NHTSA  does  not 
believe  that  these  modifications  take  a 
vehicle  out  of  compliance  with  any  part 
of  these  braking  standards.  Unlike 
Standard  No.  135,  Standard  Nos.  105 
and  121  do  not  specify  that  the  service 
brakes  be  activated  by  a  foot  control. 
Therefore,  NHTSA  does  not  believe  that 
make  inoperative  exemption  for 
Standard  Nos.  105  and  121  is  warranted. 
The  agency  seeks  comment  from  the 
vehicle  manufacturers,  hand  control 
manufacturers,  vehicle  modifiers,  those 
who  adapt  power  brake  systems,  and 
users,  as  to  whether  there  are  brake 
modifications  that  incapacitate  the  OEM 
brake  controls  and  would  affect  the 
vehicle's  performance  in  any  of  the 
required  tests.  Specifically,  does  any  joy 
stick  driving  control  prevent  the  use  of 
the  OEM  brake  pedal  or  affect  the 
vehicle's  potential  to  perform  the 
braking  tests?  Does  increasing  the  power 
assist  to  the  brakes  affect  the  vehicle's 
potential  to  perform  the  braking  test? 


''Passenger  cars  manufactured  on  or  after 
September  1,  2000  will  have  to  comply  with 
Standard  No.  135.  See  discussion  of  Standard  No. 
135  in  Section  U,  C  1.  d  above. 
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The  agency  also  seeks  comment  as  to 
whether  there  are  modifications  made  to 
the  accelerator  control  that  do  not 
preserve  the  OEM  performance  and 
function. 

d.  Standard  No.  111.  Rearview 
mirrors.  To  ensure  that  drivers  have  a 
clear  and  unobstructed  view  to  the  rear 
of  the  vehicle,  the  standard  specifies  the 
location,  field  of  view,  magniHcation 
and  labeling  of  rearview  mirrors  on  all 
vehicles.  While  mirrors  are  relocated, 
extra  mirrors  added,  or  larger  mirrors 
substituted  for  the  OEM  when  vehicles 
are  modified  for  persons  with 
disabilities,  NHTSA  does  not  believe 
these  modifications  should  affect  the 
vehicles'  certification  to  Standard  No. 
111.  Since  there  should  be  no  situation 
in  which  non-compliance  with  the 
standard  is  necessary  or  advised, 
NHTSA  is  not  proposing  a  make 
inoperative  exemption  from  Standard 
No.  111. 

e.  Standard  No.  113,  Hood  latch 
systems.  Standard  No.  113  requires  that 
cars,  MPVs,  trucks  and  buses  have  a 
second  latch  position  on  the  hood  latch 
system  to  prevent  the  hood  from 
unlatching,  opening  and  blocking  a 
driver's  view  through  the  windshield. 
NHTSA  is  not  aware  of  any 
modifications  that  are  made  to  hood 
latch  systems  when  a  vehicle  is 
modified  to  accommodate  a  person  with 
a  disability.  NHTSA  is  aware  that  a 
modification  to  the  method  of 
unlatching  might  be  necessary  to  allow 
a  person  with  reduced  range  of  motion 
or  strength,  or  seated  in  a  wheelchair  to 
open  the  hood.  NHTSA  does  not 
believe,  however,  that  a  modification  to 
the  method  of  unlatching  would  require 
the  elimination  of  the  second  latch 
position;  thus,  the  agency  does  not    . 
believe  a  make  inoperative  exemption 
for  Standard  No.  113  is  warranted.  The 
agency  seeks  comment  on  whether  there 
are  modifications  that  would  require 
eliminating  the  second  latch  position. 

/.  Standard  No.  124,  Accelerator 
control  systems.  Accelerator  control 
systems  is  intended  to  help  prevent 
runaway  acceleration  of  vehicles.  The 
standard  requires  a  vehicle's  throttle  to 
retxun  to  its  idle  position  when  the 
driver  withdraws  all  force  from  the 
accelerator  control  or  when  there  is  a 
disconnection  in  the  accelerator  system 
between  the  control  and  the  engine.  The 
vehicle  modification  situation  with 
respect  to  Standard  No.  124  is  directly 
analogous  to  the  previous  discussion  of 
the  braking  standards.  Most 
modifications  to  the  accelerator  system 
involve  the  addition  of  hand  operated 
controls  to  the  OEM  system.  NHTSA 
does  not  believe,  therefpre,  that  the 
vehicle  is  taken  out  of  compliance  with 


the  standard  as  long  as  the  OEM 
performance  and  function  are  preserved. 
Thus,  NHTSA  does  not  believe  an 
exemption  for  Standard  No.  124  is 
justified.  The  agency  seeks  comment 
from  the  vehicle  manufacturers,  hand 
control  manufacturers,  vehicle 
modifiers,  those  who  adapt  acceleration 
systems,  and  users,  as  to  whether  there 
are  accelerator  modifications  that 
incapacitate  the  OEM  accelerator 
controls  and  would  affect  the  vehicle's 
performance  in  any  of  the  required  tests. 
Are  there  modifications  made  to  the 
accelerator  control  that  do  not  preserve 
the  OEM  performance  and  function? 

g.  Standard  No.  201,  Occupant 
protection  in  interior  impact.  The 
purpose  of  this  standard  is  to  protect 
vehicle  occupants  from  serious  injury 
from  impacts  with  interior  components 
in  a  coUision.  The  certification  of  a 
vehicle  to  the  current  standard  would 
most  likely  be  afi^ected,  if  at  all,  through 
the  installation  of  adaptive  equipment 
(AE)  for  secondary  controls.  Special 
switches  or  touch  pads  are  often 
installed  to  allow  a  person  to  reach  and 
operate  the  controls  for  power  vdndows, 
washer/wipers,  and  headlights.  These 
controls  can  be  mounted  almost 
anywhere:  on  the  side  door  panel,  the 
arm  rest,  the  front  instrument  panel,  or 
the  windshield  header.  It  does  not 
appear  that  these  controls  are  large, 
heavy  or  rigid  enough  to  cause 
significant  injury  upon  occupant 
impact,  although  they  may  inflict 
lacerations.  NHTSA  seeks  comments 
from  OEMs  and  modifiers  on  whether  or 
not  the  addition  of  adaptive  equipment 
and  devices,  such  as  hand  controls  or 
knobs,  affect  the  results  of  tests  required 
by  49  CFR  571.201,  S5.1,  "Instrument 
Panels"? 

NHTSA  believes,  however,  that  there 
may  be  a  problem  with  van  conversions 
for  wheelchair-seated  drivers  when  the 
new  requirements  for  impact  testing  to 
the  upper  interior  components  become 
effective.  The  extra  padding  needed  on 
the  windshield  header  to  comply  with 
the  new  requirements  may  interfere 
with  a  driver's  line  of  sight,  since  a 
wheelchair-seated  driver  sits  higher 
above  the  vehicle  floor  than  a  driver 
using  an  OEM  seat.  NHTSA  believes 
this  could  be  accommodated  by 
lowering  the  floor  in  the  driver  area;  the 
agency  is  aware  that  this  vdll  not  be  a 
solution  for  everyone.  Those  drivers 
who  are  very  tall,  or  for  whom  the  floor 
cannot  be  lowered  enough,  may  need  to 
have  sections  of  padding  on  the  header 
removed.  Also,  it  may  be  much  safer  to 
remove  padding  from  the  header  than  to 
lower  the  floor  of  the  vehicle  further 
than  would  be  necessary  if  the  header 
were  not  padded.  NHTSA  seeks 


comments  &t>m  OEMs  on  how  they 
expect  upper  interior  components  to 
change  under  the  new  requirements. 
Specifically,  if  the  eye  ellipse  of  a 
wheelchair-seated  driver  is  higher  than 
that  of  a  95th  percentile  male,  will 
increased  padding  or  other  design 
changes  affect  that  driver's  line  of  sight? 

h.  Standard  No.  206,  Door  locks  and 
door  retention  components.  To 
minimize  the  likelihood  that  vehicle 
occupants  will  be  ejected  from  a  vehicle 
during  a  crash,  Standard  No.  206,  Door 
locks  and  door  retention  components, 
requires  hinged  doors  to  have  latches 
with  two  positions:  fully  latched  and 
secondarily  latched.  The  latch  and 
striker  must  not  separate  under  certain 
longitudinal,  transverse,  and  inertial 
load  and  the  door  hinges  must  not 
separate  under  certain  longitudinal  and 
transverse  loads.  The  standard  also 
specifies  that  track  and  slide 
combinations  on  sliding  doors  must  not 
separate  under  a  4,000  pound  transverse 
load.  The  standard  also  requires 
vehicles  to  have  door  locks  operable 
from  the  interior  of  the  vehicle. 
Standard  No.  206  excludes  "•  •  •  side 
doors  which  are  equipped  with 
wheelchair  lifts  and  which  are  linked  to 
an  alarm  system."  The  agency  has 
granted  a  petition  asking  to  expand  this 
exclusion  to  side  doors  fitted  with 
ramps.*'  This  action  by  the  agency  does 
not  mean  that  the  action  desired  by  the 
petitioner  will  be  taken,  only  that 
NHTSA  will  examine  the  issue. 

Several  vehicle  modifications  have 
the  potential  to  affect  door  closures  and 
the  doors'  ability  to  remain  closed 
during  impact.  Examples  include 
electrically  operated  door  openers  for 
both  hinged  and  sliding  doors  and 
lengthened  doors  that  are  sometimes 
installed  when  the  vehicle  roof  is  raised. 
Standard  206  is  crucial  in  preventing 
the  ejection  of  occupants  in  a  crash. 
NHTSA  has  no  compelUng  evidence 
that  the  OEM  door  latching  mechanism 
cannot  be  preserved,  or  its  equivalent 
installed,  in  the  course  of  door 
modifications.  Therefore,  NHTSA  does 
not  believe  exemption  from  the  make 
inoperative  prohibition  for  Standard  No. 
206  is  justified.  The  agency  also  solicits 
comment  on  whether  door  latching  and 
locking  mechanisms  must  be  disabled  or 
changed  in  the  course  of  vehicle 
modifications  in  a  manner  that  takes 
them  out  of  compliance  with  Standard 
No.  206,  Door  locks  and  door  retention 
components. 

i.  Standard  No.  209.  Seat  belt 
assemblies.  This  standard  sets  out 
requirements  for  seat  belt  assemblies  as 
items  of  motor  vehicle  equipment. 


«6l  FR  27325:  May  31, 1996. 
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NHTSA  is  not  proposing  exemption 
from  the  make  inoperative  prohibition 
since  the  agency  sees  no  reason  why 
modifiers  cannot  use  Standard  No.  209- 
compliant  systems. 

/.  Standard  No.  210,  Seat  belt 
assembly  anchorages.  Standard  No.  210 
is  a  vehicle  standard  that  establishes 
strength  and  location  requirements  for 
seat  belt  assembly  anchorages.  The 
requirements  ensure  that  the  belt  loads 
during  a  crash  are  transferred  to  the 
skeleton  of  the  occupant  and  not  to  the 
occupant's  soft  tissue.  The  standard  also 
ensures  that  the  restraint  anchorages  are 
strong  enough  to  withstand  the  force  of 
a  crash.  Compliance  with  the  criteria  is 
fairly  simple  to  measure.  Traditionally, 
NHTSA  has  said  that  a  vehicle  may 
comply  with  Standard  No.  210  as 
manufactured  or  as  modified.  The 
agency  does  not  believe,  therefore,  that 
exemption  from  make  inoperative  with 
respect  to  Standard  No.  210  is 
necessary.  If  belt  anchorages  are  moved, 
or  otherwise  modified,  to  accommodate 
a  person  with  a  disability,  NHTSA 
believes  measurements,  calculations,  or 
engineering  judgement  can  be  used  to 
ensure  that  Standard  No.  210  is  met  in 
the  new  position. 

k.  Standard  No.  216.  Roof  crush 
resistance.  The  purpose  of  Standard  No. 
216  is  to  reduce  the  number  of  deaths 
and  injuries  caused  by  a  roof  crushing 
into  the  vehicle  during  a  rollover.  The 
standard  establishes  static  strength 
requirements  for  both  car  and  LTV 
roofs.  A  common  modification  that 
could  compromise  a  vehicle's 
certification  to  this  standard  is  the 
installation  of  a  raised  roof  (most  often 
made  of  fiberglass).  The  agency  believes 
that  modifiers  almost  always,  if  not 
exclusively,  achieve  this  roof 
modification  by  purchasing  a 
replacement  roof  from  a  roof 
manufacturer  and  installing  the  new 
roof  according  to  the  roof 
manufacturer's  instructions.  NHTSA 
believes  that  the  roof  manufacturer 
should  be  able  to  provide  guidance  to 
the  vehicle  modifier  on  the  strength  of 
the  roof  and  the  vehicle  make/models 
for  which  installation  of  that  roof  is 
appropriate.  The  agency  does  not 
believe  that  it  is  necessary  for  a  raised 
roof  to  be  installed  in  a  manner  that 
takes  a  vehicle  out  of  compliance  with 
Standard  No.  216.  NHTSA  invites  roof 
manufacturers-and  vehicle  modifiers  to 
comment  on  whether  there  are  raised 
roofs  which  must  be  installed  in  a  way 
that  adversely  affects  the  vehicle's 
compliance  with  Standard  No.  216,  Roof 
crush  resistance,  or  if  there  are  instances 
in  which  a  raised  roof  is  achieved  by 
some  method  other  than  installing  a 
replacement  roof. 


I.  Standard  No.  301,  Fuel  system 
integrity  and  Standard  No.  303,  Fuel 
system  integrity  of  compressed  natural 
gas  vehicles.  To  reduce  deaths  and 
injuries  occurring  from  fires  caused  by 
leaking  fuel  during  and  after  a  crash, 
Standard  No.  301,  Fuel  system  integrity 
and  Standard  No.  303,  Fuel  system 
integrity  of  compressed  natural  gas 
vehicles  set  performance  requirements 
for  fuel  systems  in  crashes.  Preserving 
fuel  system  integrity  in  a  crash  to 
prevent  occupant  exposure  to  fire  is 
extremely  important  to  all  persons,  but 
perhaps  even  more  so  for  persons  with 
disabilities  since  they  often  require 
more  time  to  exit  a  vehicle. 

Vehicle  certification  to  Standard  No. 
301  can  be  compromised  when  the  fuel 
tank,  supply  lines,  and  filler  neck  are 
moved  in  the  process  of  lowering  the 
floor  of  a  van  or  minivan.  NHTSA 
believes  it  is  essential  for  safety  that 
anyone  working  on  a  motor  vehicle 
place  a  tank  in  such  a  way  that  it  is  not 
subject  to  impact  by  the  sharp  edges  of 
the  vehicle's  structures,  that  fuel  lines 
are  not  routed  near  hot  surfaces,  and 
that  the  fuel  filler  neck  is  not  installed 
in  such  a  way  that  it  will  separate  ft'om 
the  tank,  or  be  sheared  off  in  a  collision. 
In  addition,  NHTSA  is  aware  of  one 
tank  manufacturer  who  has 
demonstrated  that  when  its  tank  was 
correctly  installed  in  the  rear  of  a  1992 
Ford  El  50  with  a  lowered  floor  and 
raised  body,  the  vehicle  met  the 
performance  requirements  of  Standard 
No.  301.  The  points  discussed  under 
Standard  No.  301  are  appUcable  to 
Standard  No.  303,  Fuel  system  integrity 
of  compressed  natural  gas  vehicles. 
NHTSA,  therefore,  believes  strongly  that 
a  make  inoperative  exemption  for 
Standard  No.  301  and  Standard  No.  303 
is  not  justified. 

m.  Standard  No.  302,  Flammability  of 
interior  materials.  To  reduce  the 
occurrence  of  deaths  and  injuries  to 
vehicle  occupants  from  fire,  especially 
those  which  originate  in  the  vehicle's 
interior.  Standard  302,  Flammability  of 
interior  materials  specifies  that  any 
material  within  one-half  inch  of  the 
occupant  compartment  air  space  shall 
not  "bum.  nor  transmit  a  flame  front 
across  its  surface,  at  a  rate  of  more  than 
four  inches  per  minute."  Materials 
meeting  this  standard  are  readily 
available  and  the  test  procedure 
described  in  the  standard  is  fairly 
simple. 

There  are  many  modifications  which 
have  the  potential  to  compromise  a 
vehicle's  certification  to  Standard  No. 
302.  One  example  is  the  replacement  of 
OEM  carpet  in  vans  with  a  surface 
which  is  easier  for  wheelchairs  to  roll 
on.  Carpet  may  also  be  replaced  in  the 


process  of  lowering  a  floor.  Some 
vehicle  modifiers  have  told  NHTSA  staff 
that  they  do  not  use  OEM  materials 
when  making  changes  because  these 
materials  are  much  more  expensive  than 
others  more  commonly  available. 

"The  agency  believes  that  fire  safety  for 
persons  with  disabilities  should  not  be 
compromised  during  vehicle 
modification.  Even  if  OEM  materials  are 
not  used,  modifiers  can  employ 
substitutes  that  comply  with  Standard 
No.  302.  NHTSA  believes  it  is  the  duty 
of  the  vehicle  modifier  to  get 
information  ft'om  its  suppliers  on  the 
fire  resistance  of  the  materials  it  uses. 
Suppliers  should  be  able  to  tell 
modifiers  whether  the  material  will 
meet  Standard  No.  302  requirements. 
The  agency  is  not  proposing  a  make 
inoperative  exemption  for  Standard  No. 
302. 

ni.  Explanation  of  Procedural 
Differences  Between  Proposed 
Exemption  and  Existing  Exemption  re 
Air  Bag  On-Off  Switches 

In  developing  the  procedures  for 
implementing  the  proposed  exemption, 
the  agency  considered  the  detailed 
eligibility  procedures  it  adopted  as  part 
of  the  make  inoperative  exemption  that 
it  issued  in  November  1997  to  permit 
the  retrofit  installation  of  on-off 
switches  for  air  bags.  Generally,  the 
agency  tentatively  concluded  that  the 
circumstances  warranting  the  detailed 
procedures  in  that  rulemaking  are  not 
present  in  this  rulemaking. 

The  agency  included  detailed 
paperwork  and  agency  authorization 
procedures  for  individual  requests  for 
on-off  switches  because  information  in 
the  media  and  from  the  commenters 
indicated  that  many  people 
misperceived  the  extent  and  source  of 
the  risk  associated  with  air  bags.  The 
iigency  was  concerned  that  many  people 
who  were  not  at  risk  for  death  or  injury 
from  an  air  bag  would  reduce  their 
safety  by  unnecessarily  installing  and    " 
using  switches.  Therefore,  NHTSA 
drafted  the  regulation  granting  the 
exemption  to  counteract  that 
misperception  and  its  potential 
consequences.  The  regulation  requires 
vehicle  owners  to  first  read  an 
information  brochure  explaining  the 
actual  risks  associated  with  air  bags  and 
what  most  owners  can  do  to  virtually 
eliminate  the  risks  to  themselves  and 
the  users  of  their  vehicle  and  to  then 
submit  a  request  for  a  switch  to  the 
agency.  The  vehicle  owner  may  obtain 
a  switch  only  after  the  agency  sends  the 
owner  a  letter  authorizing  a  motor 
vehicle  dealer  or  repair  business  to 
install  it.  The  regulation  also  requires 
dealers  or  repair  businesses  to  provide 
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the  vehicle  owner  with  information 
about  the  potential  safety  consequences 
of  using  the  switch  to  turn  off  an  air  bag 
when  they  install  a  switch.  In  addition, 
dealers  and  repair  businesses  must 
notify  the  agency  when  they  install  a 
switch. 

The  agency  has  not  proposed  any  of 
those  procedural  provisions  as  part  of 
the  exemption  from  the  make 
inoperative  prohibition  for  persons  who 
modify  vehicles  to  accommodate  people 
with  disabilities.  More  specifically,  the 
agency  has  not  proposed  to  require  that 
vehicle  owners  or  modifiers  perform 
any  of  the  tasks:  fill  out  written 
requests,  certify  the  need  for 
modifications,  certify  having  read  the 
information  concerning  the  safety 
consequences  of  modifications,  or 
obtain  prior  agency  approval  of  their 
requests.  Similarly,  the  agency  has  not 
proposed  to  require  that  modifiers 
notify  the  agency  of  the  modifications 
they  make  or  provide  vehicle  owners 
with  information  concerning  the  safety 
consequences  of  the  modifications. 

The  proposed  exemption  addresses 
the  requests  for  modifications  based  on 
objective  physical  inability  to  use  an 
unmodified  vehicle,  not  any  potentially 
overgeneralized  or  overstated  fear  of  an 
item  of  vehicle  equipment,  as  in  the 
case  of  air  bags.  Thus,  there  is  no  gap 
between  the  actual  need  for 
modifications  and  the  perceived  need 
for  them.  Fiulher,  there  is  a  limitation 
on  the  modifications  that  vehicle 
owners  can  obtain  under  the  exemption. 
The  modifications  must  be  necessary  to 
accommodate  a  particular  disability. 
There  is  little  likelihood  that  persons 
lacking  disabilities  will  seek  the  types  of 
modifications  addressed  by  this 
proposed  exemption.  Most  such 
modifications  have  appeal  only  to  those 
with  a  need  for  them.  In  addition,  most 
of  these  modifications  are  expensive. 
Tor  example,  a  fairly  extensive 
modification  to  allow  a  quadriplegic  to 
drive  costs  anywhere  from  $27,000  to 
$80,000  (for  the  most  advanced 
modifications).  Even  a  relatively  simple 
set  of  hand  controls  costs  between  $300 
and  $500.  Further,  the  agency  believes 
that  most  modifications,  particularly  the 
most  extensive,  are  paid  for  in  whole  or 
in  part  by  organizations  that  generally 
require  individuals  desiring  vehicle 
modifications  to  be  evaluated  by  an 
occupational  therapist  (OT),  or  other 
appropriate  professional  *'  before 
vehicles  are  modified.  These 
organizations  include  the  U.S. 


Department  of  Veterans  Affairs  (VA),*^ 
the  states,''^  or  third  party  payers,  such 
as  workman's  compensation  or 
disability  insurers.**  The  OT  assesses 
the  severity  of  the  person's  disability 
and  issues  a  prescription  specifying  the 
vehicle  modifications  that  are  needed  to 
accommodate  the  person's  disability. 

A  final  factor  that  would  tend  to 
discourage  persons  without  disabilities 
from  attempting  to  obtain  the 
modifications  at  issue  in  this  proposed 
exemption  is  that  those  modifications 
take  a  considerable  period  of  time.  This 
is  in  part  because  modifiers  must 
typically  customize  the  vehicle  to  fit  the 
person  with  a  disability.  For  example, 
the  modifications  for  a  quadriplegic 
could  take  from  several  weeks  to  several 
months  to  complete.  The  modifier  must 
take  measurements  and  ensure  that  the 
location  and  alignment  of  all  the 
controls  and  equipment  are  accessible  to 
and  operable  by  the  person  with  a 
disability.  In  order  to  do  this,  a  modifier 
must  often  schedule  several  "fittings" 
with  the  person  for  whom  the  vehicle  is 
being  modified. 

Based  on  these  considerations,  the 
agency  tentatively  concluded  that  there 
is  no  need  to  propose  special  procedural 
provisions  to  limit  the  availability  of 
modifications  under  the  proposed 
exemption.  There  is  little  risk  that 
people  would  seek  to  have  their 
vehicles  modified  unless  the 
modification  was  genuinely  needed  to 
accommodate  a  person's  disability.  The 
agency  also  believes  there  is  little  risk 
that  modifiers  would  agree  to  modify 
vehicles  for  persons  without  disabilities. 
The  exemption  would  not  apply  to  any 
modifications  performed  for  die 
convenience  of  an  able-bodied  person 
and  modifiers  would  be  subject  to  civil 
penalties  for  any  such  modifications. 
For  the  same  reasons,  the  agency 
tentatively  concludes  also  that  there  is 
no  need  for  modifiers  to  inform  the 
agency  when  it  makes  modifications 
under  the  exemption. 

•  NHTSA  seeics  comment  on  whether 
its  tentative  conclusions  are  correct.  Is 
there  a  significant  risk  that  individuals 
would  seek  modifications  unrelated  to 
the  accommodation  of  persons  with 
disabilities?  Should  the  agency  require 
any  paperwork  or  record  retention 
requirements  to  ensure  either  that  the 


*'  Medical  doctors,  rehabilitation  specialists,  and 
driver  trainer/evaluators  also  evaluate  persons  with 
disabilities  for  vehicle  modifications. 


4}  Disabled  veterans  are  eligible  for  financial 
assistance  from  the  VA  to  help  defray  the  cost  of 
their  vehicle  modifications. 

''Funding  for  vehicle  modifications  is  available 
in  most  states  through  the  Vocational  Rehabilitation 
Departments  to  a  person  with  a  disability  who 
needs  a  personal  vehicle  to  travel  to  work  or  school. 

**In  addition,  most  major  vehicle  manufacturers 
offer  rebates  to  people  with  disabilities  who 
purchase  their  vehicles  to  help  defray  the  cost  of 
vehicle  modifications  and  adaptive  equipment. 


intended  beneficiary  is  a  person  with 
disabilities  or  that  the  modifications  are 
necessary  to  accommodate  a  specific 
disability  or  set  of  disabilities? 

Finally,  virtually  all  the  businesses 
who  perform  vehicle  modifications  for 
individuals  with  disabilities  are  small 
businesses.  The  agency  does  not  want  to 
impose  any  unnecessary  requirements 
on  these  businesses.  The  agency  is 
concerned  that  requiring  dealers  and 
repair  businesses  to  submit  a  complete 
copy  of  an  authorization  form  to 
NHTSA  would  impose  an  unnecessary 
burden  on  these  businesses.  Under  such 
a  requirement,  modifiers  would  incur 
the  additional  costs  associated  with 
preparing,  printing,  and  maintaining 
such  forms,  and  then  mailing  them  after 
they  have  been  filled  in  and  signed. 

•  NHTSA  requests  comment  on 
whether  it  should  require  dealers  and 
repair  businesses  to  submit  such 
information  to  NHTSA  and  what  the 
estimated  burden  for  these  businesses 
would  be. 

IV.  Additional  Issues  and 
Considerations 

NHTSA  strongly  encourages  those 
who  modify  vehicles  for  disabled 
drivers  and  passengers  to  strive  to 
ensure  that  disabled  people  receive  a 
level  of  safety  that  is  as  close  as  possible 
to  that  provided  able-bodied  drivers  and 
passengers.  In  order  to  operate,  or  ride 
in,  motor  vehicles,  many  disabled 
individuals  have  no  choice  but  to  accept 
a  lower  level  of  safety  in  their  vehicle 
due  to  their  disability  and  the 
technology  that  is  currently  available. 
For  example,  a  disabled  person  with 
limited  range  of  motion  may  have  to  sit 
extremely  close  to  the  steering  wheel  in 
order  to  drive.  Sitting  too  close  to  the 
steering  wheel  places  that  person  at 
increased  risk  of  head,  neck,  and  chest 
injuries  in  a  crash. 

NHTSA  notes  that  in  addition  to  the 
guidance  that  would  be  provided  under 
this  proposal,  there  is  guidance 
available  from  the  best  available 
industry  standards,  such  as  the  Society 
of  Automotive  Engineers  (SAE) 
Recommended  Practices,  Test 
Procedures,  and  Information  Reports. 
The  agency  ui'ges  modifiers  to  consult 
these  materials.  NHTSA  encourages 
vehicle  manufactiu^rs  to  work  closely 
with  those  who  modify  vehicles  for 
persons  with  disabilities  to  develop 
vehicle  designs  which  minimize  the 
need  for  aftermarket  modifications,  and 
to  develop  appropriate  mobility 
arrangements,  adaptive  devices,  and 
other  hardware  that  will  work 
harmoniously  with  the  requirements  of 
all  applicable  standards. 
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The  agency  believes  that  the  proposed 
exemption  would  meet  the  needs  of 
most  persons  with  disabilities  seeking 
necessary  vehicle  modifications,  but 
recognizes  that  there  might  be  instances 
in  which  relief  might  be  appropriate, 
but  would  not  be  available  under  the 
conditions  of  the  exemption.  For 
example,  additional  exemptions  may  be 
required  due  to  advances  in  technology, 
amendments  to  the  current  standards,  or 
to  accommodate  an  extremely  rare 
disability  or  condition.  Consequently,  to 
the  extent  consistent  with  this 
rulemaking,  NHTSA  would  continue  to 
review  written  requests  for  an 
exemption  from  the  make  inoperative 
prohibition  for  vehicle  modifications 
not  covered  under  this  rulemaking. 

V.  Request  for  Comments 

In  addition  to  the  questions  raised 
above  with  respect  to  specific  safety 
standards  and  the  procedural 
differences  between  today's  proposal 
and  the  existing  exemption  for  air  bag 
on-off  switches.  NHTSA  requests 
comments  about  the  appropriateness  of 
the  provisions  of  the  proposed 
exemption.  Among  the  specific  issues 
are  the  following: 

•  NHTSA  solicits  comment  on 
whether  the  standards  proposed  for 
inclusion  under  the  exemption  are 
appropriate.  Are  additional  limitations 
needed  with  respect  to  these  standards? 
The  agency  is  particularly  interested  in 
the  results  of  any  tests  that  have  been 
performed  on  modified  vehicles  and 
adaptive  equipment.  NHTSA  seeks 
comment  on  whether  there  are 
modifications  that  would  necessarily 
take  a  vehicle  out  of  compliance  with  a 
standard  but  are  not  included  in  the 
proposed  exemption.  For  the  standard 
requirements  that  NHTSA  is  not 
proposing  for  inclusion  in  the 
exemption,  the  agency  solicits  comment 
on  whether  the  agency's  analysis  is 
correct  or  whether  any  of  those 
standards'  requirements  warrant 
inclusion  in  the  exemption,  and,  if  so, 
why? 

•  NHTSA  seeks  comment  on  the  use 
of  vehicle  modification  prescriptions  in 
the  vehicle  modification  industry.  How 
often  do  vehicle  owners  provide 
modifiers  with  a  prescription?  Do 
modifiers  generally  follow  the 
prescription's  exact  specifications  or  do 
they  use  the  prescription  as  a  general 
guide  to  how  they  should  modify  a 
vehicle?  How  often  do  vehicle  owners 
provide  modifiers  with  a  license 
restriction  identifying  the  needed 
accommodation?  Should  NHTSA 
expressly  require  motor  vehicle  dealers 
or  repair  businesses  to  obtain  fi'om 
vehicle  owners  either  a  prescription  or 


a  valid  restricted  driver's  license? 
Would  such  a  requirement  improve 
safety?  What  effect  would  such  a 
requirement  have  on  individuals  with 
disabilities?  Would  requiring 
individuals  without  a  prescription  or 
license  restriction  to  submit  a  request  to 
modify  to  NHTSA  be  unduly 
burdensome?  Is  such  a  requirement 
needed  to  ensure  that  modifications  are 
performed  only  to  accommodate  a 
person's  disability  and  not  for  the 
convenience  of  an  able  bodied 
individual? 

•  The  agency  is  aware  of  one 
situation  in  which  a  person  with  a 
disability  did  not  have  a  prescription 
because  he  did  not  seek  medical 
treatment  due  to  his  personal  religious 
beliefs.  The  agency  solicits  comment  on 
whether  people  who  do  not  consult 
medical  professionals  for  religious 
reasons  consult  some  other  trained 
professional  for  advice  on  vehicle 
modifications.  If  they  do  consult 
another  professional,  what  type  of 
professional  is  it?  The  agency  also 
requests  comment  on  whether  there  are 
professionals  other  than  doctors, 
occupational  therapists,  or  driver 
specialists  who  evaluate  persons  with 
disabilities  and  recommend  vehicle 
modifications. 

•  The  agency  seeks  comment  on  the 
type  of  information  that  modifiers 
currently  provide  consumers  concerning 
the  specific  vehicle  modifications  that 
they  make  to  accommodate  persons 
with  disabilities  and  concerning  the 
potential  safety  consequences  of  those 
modifications.  Should  NHTSA  require 
the  disclosiue  of  such  information  by  all 
modifiers?  Should  motor  vehicle  dealers 
and  repair  businesses  be  required  to 
identify  any  steps  they  would  take  to 
minimize  the  vehicle's  noncompliance 
with  the  particular  standards? 

•  The  agency  seeks  comment  on 
whether  it  should  require  modifiers  to 
disclose  particular  safety  related 
information  to  the  consumer.  If  so,  what 
information  should  that  be?  Should 
NHTSA  require  the  information  to  be 
presented  in  a  particular  way? 

•  The  agency  solicits  comments  on 
the  appropriateness  of  requiring 
modifiers  to  obtain  a  written 
authorization  fi-om  the  vehicle  owner 
before  any  modifications  can  be  made. 
Do  dealers  and  repair  businesses  already 
require  such  authorizations?  The  agency 
solicits  comment  fi'om  modifiers  who 
currently  obtain  written  authorization 
on  how  much  time  is  involved  in 
gathering  and  maintaining  the  forms. 

•  The  agency  seeks  comment  on 
whether  it  should  require  dealers  or 
motor  vehicle  repair  businesses  to  affix 
a  permanent  label  to  the  vehicle  to 


ensure  that  subsequent  purchasers  are 
aware  that  the  vehicle  has  been 
modified  and  of  the  possible  safety 
implications  associated  with  such 
modifications.  If  the  agency  were  to 
require  a  label,  what  should  the  format 
and  the  content  of  the  label  be?  Where 
should  it  be  placed?  Do  modifiers 
currently  affix  labels?  If  so,  what  does 
the  label  look  like? 

•  The  agency  seeks  comment  on  the 
cost  of  vehicle  modifications  made  to 
accommodate  people  with  disabilities. 

•  The  agency  requests  comment  on 
any  state  efforts  to  regulate  the  business 
of  modifying  vehicles  to  accommodate  a 
person  with  a  disability  and  the 
potential  effect  the  proposed  rule  would 
have  on  those  states'  regulatory  efforts. 

•  Finally,  the  agency  has  posted 
information  on  vehicle  modifications 
and  adaptive  equipment  at  its  Website 
("www.nhtsa.dot.gov/cars/rules/ 
adaptive").  The  agency  requests 
comment  on  whether  this  information  is 
presented  in  a  useful  way.  Is  there 
information  that  is  not  available  at  the 
Website  that  modifiers  and  people  with 
disabilities  would  like  to  have  posted? 

VI.  Proposed  Efiective  Date 

Since  this  proposal  would  remove  a 
restriction  on  the  modification  of 
vehicles  for  persons  with  disabilities, 
NHTSA  anticipates  making  this 
amendment  effective  30  days  after 
publication  of  a  final  rule  under  the 
Administrative  Procedures  Act.  5  U.S.C. 
§  553(d).  The  agency  requests  comment 
as  to  the  appropriateness  of  the  effective 
date. 

Vn.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  vmder  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  poUcies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 
NHTSA  has,  therefore,  determined  that 
a  regulatory  evaluation,  designed  to 
discuss  the  benefits/disbenefits  and 
consiuner  costs/cost  savings  of  a 
proposal,  is  not  needed  to  support  the 
subject  rulemaking. 

Clearly,  modifying  a  vehicle  in  a  way 
that  degrades  the  performance  of  certeun 
federal  motor  vehicle  safety  standards 
would  produce  some  negative  safety 
benefits  for  the  occupants  of  the  vehicle. 
However,  the  niunber  of  safety 
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standards  affected  would  be  very  small 
and  the  number  of  vehicles  potentially 
modified  would  be  very  few  in  number. 
Thus,  the  agency  believes  the 
disbenefits,  if  any  exist,  would  be 
minimal.  This  is  essentially  the  trade-off 
that  NHTSA  is  faced  with  when 
increasing  mobility  for  persons  with 
disabilities — when  necessary  vehicle 
modifications  are  made,  some  safety 
may  unavoidably  be  lost. 

It  is  cost  prohibitive  to  have  every 
vehicle  modification  tested  in  advance 
for  safety  performance  or  safety 
compliance.  The  vehicle  modiHcations 
being  made  today  to  accommodate 
disabled  persons  are  based  on 
engineering  experience/judgment  and 
have  proven  to  be  successful  in  the  real- 
world.  For  this  particular  proposal, 
which  is  administrative  in  nature,  no 
costs  will  be  imposed  by  the  agency's 
actions.  The  cost  of  doing  business  for 
the  vehicle  modification  industry  will 
not  be  changed  by  the  subject  proposal. 
If  anything,  there  could  be  a  cost  savings 
due  to  eliminating  the  requirements  that 
the  modifier  contact  the  agency  about 
pending  vehicle  modifications. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  Most 
dealerships  and  repair  businesses  are 
considered  small  entities,  and  a 
substantial  number  of  these  businesses 
modify  vehicles  to  accommodate 
individuals  with  disabilities.  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
As  explained  above,  this  action  would 
create  a  formal  procedure  to  replace  the 
current  requirement  that  dealers  or 
repair  businesses  write  to  NHTSA  and 
request  permission  each  time  they  need 
to  modify  a  vehicle  in  a  way  that 
compromises  a  vehicle's  compliance 
with  any  standard  to  accommodate  an 
individual  with  a  disability.  While  most 
dealers  and  repair  businesses  would  be 
considered  small  entities,  the  proposed 
requirements  would  not  impose  any 
mandatory  significant  economic  impact 
on  them  considering  that:  (1)  for  the  vast 
majority  of  cases,  the  agency  believes 
the  rule  codifies  standard  industry 
practices  and  procedures  used  to  make 
vehicle  modifications,  (2)  the  proposed 
rule  would  assist  dealers  and  repair 
businesses  in  making  appropriate  design 
choices,  and  (3)  the  proposed  rule 
would  eliminate  the  costs  associated 
with  submitting  a  written  request  to 
NHTSA  to  modify  each  vehicle  as  well 
as  therosts  associated  with  waiting  for 
the  agency's  response.  Therefore,  a 
Preliminary  Regulatory  Flexibility 


Analysis  is  not  required  as  the  subject 
rule  does  not  impose  any  significant 
costs  on  small  business  entities. 

Paperwork  Reduction  Act 

NHTSA  has  analyzed  this  proposed 
rule  imder  the  Paperwork  Reduction  Act 
of  1995  (P.L.  104-13)  and  determined 
that  it  would  not  impose  any 
information  collection  requirements  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (0MB)  in  5 
CFR  part  1320. 

The  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposed  rule  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  have  no 
significant  impact  on  the  human 
environment. 

The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State;  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  proposed  rule 
does  not  meet  the  definition  of  a  Federal 
mandate,  because  it  is  completely 
permissive.  In  addition,  annual 
expenditures  will  not  exceed  the  $100 
million  threshold. 

Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  12612.  NHTSA  has 
determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  proposed  rule  has  no  retroactive 
effect.  NHTSA  is  not  aware  of  any  state 
law  that  would  be  preempted  by  this 
proposed  rule.  This  proposed  rule 
would  not  repeal  any  existing  Federal 
law  or  regulation.  It  would  modify 
existing  law  only  to  the  extent  that  it 
replaces  an  agency  procedure  under 
which  dealers  and  repair  businesses  had 
to  obtain  the  agency's  permission  to 
modify  a  vehicle  to  accommodate  a 
person  with  a  disability  in  a  way  that 
compromised  the  vehicle's  compliance 
with  the  Standard.  This  proposed  rule 
would  not  require  submission  of  a 
petition  for  reconsideration  or  the 
initiation  of  other  administrative 
proceedings  before  a  party  may  file  suit 
in  court. 


VIII.  Comments 

NHTSA  is  providing  a  90  day 
comment  period.  Interested  persons  are 
invited  to  submit  comments  on  this 
proposal.  It  is  requested  but  not 
required  that  2  copies  be  submitted. 

All  comments  snould  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  The 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  400  7th  Street, 
SW.  Room  5219,  Washington,  DC  20590, 
and  two  copies  from  which  the 
purportedly  confidential  information 
has  been  deleted  should  be  submitted  to 
the  NHTSA  Docket  Section.  A  request 
for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 
for  the  proposal  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for 
inspection  in  the  docket.  The  NHTSA 
will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and 
recommends  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  conunents  in  the 
rulemaking  docket  should  enclose  a 
self-addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subiects  in  49  CFR  Part  595 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Disability. 

For  the  reasons  set  forth  in  the 
preamble,  NHTSA  proposes  to  amend 
Part  595  of  Title  49  of  the  Code  of 
Federal  Regulations  as  follows: 
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PART  595— EXEMPTIONS  FROM  THE 
MAKE  INOPERATIVE  PROHIBITION 

1.  The  authority  citation  for  part  595 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  30122,  and  30166;  delegation  of 
authority  at  49  CFR  1.50. 

2.  The  heading  of  part  595  would  be 
revised  to  read  as  set  forth  above. 

3.  Sections  595.1,  595.2,  595.3,  and 
595.4  would  be  designated  as  "Subpart 
A — General". 

4.  Section  595.1  would  be  revised  to 
read  as  follows: 

§595.1    Scope. 

This  part  establishes  conditions  under 
which  the  compliance  of  motor  vehicles 
and  motor  vehicle  equipment  with  the 
Federal  motor  vehicle  safety  standards 
is  to  be  made  inoperative. 

5.  Section  595.2  would  be  revised  to 
read  as  follows: 

§595.2    PurpoM. 

The  purpose  of  this  part  is  to  provide 
an  exemption  from  the  "make 
inoperative"  provision  of  49  U.S.C. 
30122  that  permits  motor  vehicle 
dealers  and  motor  vehicle  repair 
businesses  to  install  retrofit  on-off^ 
switches  for  air  bags  and  to  otherwise 
modify  motor  vehicles  to  enable  people 
with  disabilities  to  operate  or  ride  as  a 
passenger  in  a  motor  vehicle. 

6.  Section  595.5  is  designated  as 
"Subpart  B— Retrofit  On-off  Switches 
for  Air  Bags". 

7.  The  heading  of  Section  595.5 
would  be  revised  to  read  as  follows: 
"Requirements  for  Retrofit  Air  Bag  On- 
off  Switches." 


8.  Subpart  C  would  be  added  to  read 
as  follows: 

Subpart  C— Vehicle  Modifications  To 
Accommodate  People  With  Disabilities 

§  595.6    Requirements  for  Vehicle 
Modifications  To  Accommodate  People 
With  Disabilities. 

(a)  Any  dealer  or  motor  vehicle  repair 
business  that  modifies  a  motor  vehicle 
to  enable  a  person  with  a  disability  to 
operate  or  ride  as  a  passenger  in  tbe 
motor  vehicle  is  exempted  from  the 
"make  inoperative"  prohibition  of  49 
U.S.C.  30122  to  the  extent  that  those 
modifications  affect  the  motor  vehicle's 
compliance  with  the  Federal  motor 
vehicle  safety  standards  or  portions 
thereof  specified  in  paragraph  (b)  of  this 
section.  No  other  Federal  motor  vehicle 
safety  standards,  or  portions  thereof,  are 
included. 

(b)(1)  49  CFR  571.101,  except  for  S5.1 
(a).  S5.3.1,  S5.3.2,  and  S5.3.5  of  that 
section. 

(2)  Paragraph  S5.1.1.5  of  49  CFR 
571.108,  in  the  case  of  a  motor  vehicle 
that  is  modified  to  be  driven  without  a 
steering  wheel  or  for  which  it  is  not 
feasible  to  retain  the  turn  signal  lever 
installed  by  the  vehicle  manufacturer. 

(3)  Paragraph  S4(a)  of  49  CFR  571.118, 
in  cases  in  which  the  medical  condition 
of  the  person  for  whom  the  vehicle  is 
modified  necessitates  a  remote  ignition 
switch  to  start  the  vehicle.     

(4)  Paragraph  S5.3.1  of  49  CFR 
571.135,  in  cases  in  which  the 
modification  requires  removal  of  the 
original  equipment  manufacturer  foot 
pedal.     

(5)  49  CFR  571.202,  in  any  case  in 
which: 


(i)  a  motor  vehicle  is  modified  to  be 
operated  by  a  driver  seated  in  a 
wheelchair  and  no  other  seat  is  supplied 
with  the  vehicle  for  the  driver; 

(ii)  a  motor  vehicle  is  modified  to 
transport  a  right  fit>nt  passenger  seated 
in  a  wheelchair  and  no  other  right  firont 
passenger  seat  is  supplied  with  the 
vehicle;  or 

(iii)  the  driver's  head  restraint  must  be 
modified  to  accommodate  a  driver  with 
a  disability. 

(6)  Paragraph  S5.1  of  49  CFR  571.203. 
in  cases  in  which  the  modification 
requires  a  structural  change  to,  or 
removal  of,  the  original  equipment 
manufacturer  steering  shaft. 

(7)  49  CFR  571.204,  in  cases  in  which 
the  modification  requires  a  structural 
change  to,  or  removal  of,  the  original 
equipment  manufacturer  steering  shaft. 

(8)  49  CFR  571.207,  in  cases  in  which 
a  vehicle  is  modified  to  be  driven  by  a 
person  seated  in  a  wheelchair  and  no 
other  driver's  seat  is  supplied  with  the 
vehicle,  provided  that  a  wheelchair 
securement  device  is  installed  at  the 
driver's  position. 

(9)  49  CFR  571.208,  provided  Type  2 
or  2A  seat  belts  meeting  the 
requirements  of  571.209  and  571.210  of 
this  chapter  are  installed. 

(10)  Paragraph  S5  of  49  CFR  571.214, 
in  cases  in  which  the  restraint  system 
and/or  seat  must  be  changed  to 
accommodate  a  person  with  a  disability. 

Issued  on  September  22, 1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  9»-25761  Filed  9-23-98;  1:40  pm) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-122-601] 

Brass  Sheet  and  Strip  From  Canada, 
Antidumping  Duty  Administrative 
Review;  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  Brass  Sheet  and  Strip  from  Canada. 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  and  the  period  January 
1, 1997  to  December  31. 1997. 
EFFECTIVE  DATE:  September  28, 1998. 
FOR  FURTHER  INFOnMATION  CONTACT:  Paul 
M.  Stolz  or  Tom  Futtner,  Program 
Manager,  Office  of  Antidumping/ 
Countervailing  Duty  Enforcement, 
Office  4,  Import  AdGninistration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230,  telephone:  (202) 
482-4474  or  (202)  482-3814 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimds  Agreements 
Act. 

Extension  of  Preliminary  Results 

The  Department  initiated  this 
administrative  review  on  February  27, 
1998  (63  FR  10002).  Under  Section 


751(a)(3)(A)  of  the  Act,  the  Department 
may  extend  the  deadline  for  completion 
of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  this  review  within  the 
statutory  time  limit  of  365  days.  The 
Department  has  determined  that  it  is  not 
practicable  to  issue  its  preliminary 
results  within  the  original  time  limit. 
(See  Decision  Memorandum  from  Holly 
A.  Kuga.  Acting  Deputy  Assistant 
Secretary.  AD/CVD  Enforcement,  Group 
n  to  Robert  LaRussa,  Assistant  Secretary 
for  Import  Administration.  September 
21, 1998.)  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  January 
31,  1999. 

The  deadline  for  the  final  results  of 
this  review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  September  22, 1998. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
A  dministration . 
(FR  Doc.  98-25867  Filed  9-25-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

intemationai  Trade  Administration 
[A-670-803] 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China; 
Extension  of  Time  Limit  for  Prelimirtary 
Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 

Intemationai  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  the  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary  results  of 
the  sixth  antidumping  duty 
administrative  review  of  the 
antidiunping  orders  on  heavy  forged 
hand  tools,  finished  or  unfinished,  with 
or  without  handles  ("HFHTs"),  from  the 


People's  Republic  of  China  ("PRC"). 
This  review  covers  five  producers/ 
exporters  of  four  classes  or  kinds  of 
HFHTs  from  the  PRC.  The  period  of 
review  is  February  1, 1997  through 
January  31, 1998. 

EFFECTIVE  DATE:  September  28, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Blaskovich  or  Alexander 
Amdur,  AD/CVD  Enforcement,  Group  II, 
Office  IV,  Import  Administration, 
Intemationai  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-4697  or  (202) 482-5346. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

^pUcable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1. 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Umguay  Roimd  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  351 
(1998). 

Extension  of  Preliminary  Results 

The  Department  initiated  this 
administrative  review  on  March  23, 
1998  (63  FR  13837).  Under  section 
751(a)(3)(A)  of  the  Act.  the  Department 
may  extend  the  deadline  for  completion 
of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  365  days.  The 
Department  finds  that  it  is  not 
practicable  to  complete  this  review 
within  the  statutory  time  limit  of  365 
days.  The  Department,  therefore,  is 
extending  the  time  limit  for  the 
preliminary  results  of  the 
aforementioned  review  by  90  days  to 
January  29, 1999.  See  memorandum 
&t)m  Holly  A.  Kuga  to  Robert  S. 
LaRussa,  September  21. 1998,  on  file  in 
Room  B-099.  The  deadline  for  the  final 
results  of  these  reviews  will  continue  to 
be  120  days  after  publication  of  the 
preliminary  results. 

This  extension  of  time  limit  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act  and  section  351.213(h)(2)  of  the 
Department's  regulations. 
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Dated:  September  22, 1998. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Import 

Administration. 

|FR  Doc.  98-25868  Filed  9-25-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  980901228-8228-01] 

RINOft40-2A04 

Solicitation  of  Applications  for  the 
Minority  Business  Opportunity 
Committee  (MBOC)  Program 

agency:  Miniority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice:  extension  of  closing 
date. 

SUMMARY:  The  Minority  Business 
Development  Agency  is  extending  the 
closing  date  for  responses  to  its 
announcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Opportunity  Committee 
program  which  was  announced  in  the 
Federal  Register  on  September  8, 1998. 
All  other  information  in  the  prior  notice 
remains  the  same. 

DATES:  Complete  applications  for  the 
MBOC  program  must  be  mailed  (USPS 
postmark)  or  received  by  MBDA  at  the 
address  below  no  later  than  5  p.m. 
Eastern  Daylight  Time  on  October  16, 
1998. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  copies  of  the 
application,  including  all  information 
required  by  the  Competitive  Application 
Package.  Complete  application  packages 
must  be  submitted  to:  Minority  Business 
Opportunity  Committee  Program 
Manager,  Office  of  Executive  Secretariat, 
HCHB.  Room  5073,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

If  the  application  is  hand-delivered  by 
the  applicant  or  its  representative,  it 
must  be  delivered  to  Room  1874,  which 
is  located  at  Entrance  #10, 15th  Street 
NW,  between  Pennsylvania  and 
Constitution  Avenues.  Unsigned 
applications  will  be  considered  non- 
responsive  and  will  be  returned  to  the 
applicant.  Failure  to  submit  other 
required  information  may  result  in 
points  being  deducted  from  an 
applicant's  score. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  and  a 
Competitive  Application  Package 


contact  Stephen  Boykin,  the  MBOC 
Program  Manager,  at  (202)  482-1712. 
SUPPLEMENTARY  INFORMATION:  On 
September  8,  1998,  (63  FR  47480)  the 
Minority  Business  Development  Agency 
(MBDA)  published  a  notice  soliciting 
competitive  applications  from 
organizations  seeking  to  operate 
Minority  Business  Opportunity 
Committees  (MBOCsJ.  All  information 
required  to  submit  a  cooperative 
agreement  application  by  eligible 
applicants  is  contained  in  that 
announcement  and  in  the  Competitive 
Application  Package.  By  this  notice,  the 
MBDA  is  extending  the  date  to  receive 
applications  from  October  8, 1998,  to 
October  16, 1998. 

Authority:  Executive  Order  11625  and  15 
U.S.C.  1512. 

Dated:  September  22, 1998. 
Juanita  E.  Berry, 

Federal  Register  Liaison  Officer. 

IFR  Doc.  98-25814  Filed  9-25-98;  8:45  ami 

B4LUNO  CODE  3S10-21-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  the  Special 
Access  Program 

September  21, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program. 

EFFECTIVE  DATE:  September  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiual 
Act  of  1956.  as  amended  (7  U.S.Q  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  H.F. 
Manufacturing  has  violated  the 
requirements  for  participation  in  the 
Special  Access  Program,  and  has 
suspended  H.F.  Manufacturing  firom 
participation  in  the  Program  for  the 
period  September  15, 1998  through 
September  14,  2001. 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CITA  directs  the  Commissioner 


to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf 
of  H.F.  Manufacturing  during  the  period 
September  15, 1998  through  September 
14,  2001,  and  to  prohibit  entry  by  or  on 
behalf  of  H.F.  Manufacturing  under  the 
Program  of  products  manufactured  from 
fabric  exported  from  the  United  States 
during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

September  21, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conmiissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  H.F.  Manufacturing  from 
participation  in  the  Special  Access  Program 
for  the  period  September  15, 1998  through 
September  14,  2001.  You  are  therefore 
directed  to  prohibit  entry  of  products  under 
the  Special  Access  Program  by  or  on  behalf 
of  H.F.  Manufacturing  during  the  period 
September  15. 1998  through  September  14, 
2001.  You  are  further  directed  to  prohibit 
entry  of  products  under  the  Special  Access 
Program  by  or  on  behalf  of  H.F. 
Manufacturing  manufactured  from  fabric 
exported  from  the  United  States  during  the 
period  September  15. 1998  through 
September  14.  2001. 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.98-25803  Filed  9-25-98;  8:45  am) 

BILUNG  CODE  3S10-DR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

TRICARE  Formerly  Known  as  the 
Civilian  Health  and  Medical  Program  of 
the  Unifomted  Services  (CHAMPUS); 
Fiscal  Year  1999  Mental  Health  Rate 
Updates 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  updated  mental  health 
per  diem  rates. 

SUMMARY:  This  notice  provides  for  the 
updating  of  hospital-specific  per  diem 
rates  for  high  volume  providers  and 
regional  per  diem  rates  for  low  volume 
providers;  the  updated  cap  per  diem  for 
high  volume  providers;  the  beneficiary 
per  diem  cost-share  amount  for  low 
volume  providers  for  FY  1999  under  the 
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TRICARE  Mental  Health  Per  Diem 
Payment  System;  and  the  updated  per 
diem  rates  for  both  hiU-day  and  half-day 
TRICARE  Partial  Hospitalization 
Programs  for  fiscal  year  1999. 

EFFECTIVE  DATE:  The  rates  contained  in 
this  notice  are  effective  for  services 
occurring  on  or  after  October  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Regensberg,  Office  of  Medical  Benefits 
and  Reimbursement  Systems,  TRICARE 
Management  Activity,  telephone  (303) 
676-3742. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  in  the  Federal  Register 
on  September  6, 1988,  (53  FR  34285)  set 
forth  reimbursement  changes  that  were 
effective  for  all  inpatient  hospital 
admissions  in  psychiatric  hospitals  and 
exempt  psychiatric  units  occurring  on 
or  after  January  1, 1989.  The  final  rule 
published  in  the  Federal  Register  on 
July  1, 1993,  (58  FR  35-400)  set  forth 


maximum  per  diem  rates  for  all  partial 
hospitalization  admissions  on  or  after 
September  29, 1993.  Included  in  these 
final  rules  were  provisions  for  updating 
reimbursement  rates  for  each  federal 
fiscal  year. 

As  stated  in  the  final  rules,  each  per 
diem  shall  be  updated  by  the  Medicare 
update  factor  for  hospitals  and  units 
exempt  feom  the  Medicare  Prospective 
Payment  System.  The  final  rule 
published  in  the  Federal  Register  March 
7, 1995,  (60  FR  12419)  set  forth 
retaining  all  per  diems  in  effect  at  the 
end  of  fiscal  year  1995  with  no 
additional  updates  for  fiscal  years  1996 
and  1997.  Medicare  recommended  a  rate 
of  increase  of  0  percent  for  federal  fiscal 
year  1998  for  hospitals  and  units 
excluded  from  the  prospective  payment 
system.  For  fiscal  year  1999,  Medicare 
has  recommended  a  rate  of  increase  of 
2.4  percent  for  hospitals  »id  imits 
excluded  from  the  prospective  payment 


system.  TRICARE  will  adopt  this  update 
factor  for  FY  1999  as  the  final  update 
factor.  Hospitals  and  units  with 
hospital-specific  rates  (hospitals  and 
units  with  high  TRICARE  volume)  and 
regional  specific  rates  for  psychiatric 
hospitals  and  imits  with  low  TRICARE 
volume  will  have  their  TRICARE  rates 
for  FY  1998  updated  by  2.4  percent  for 
FY  1999.  Partial  hospitalization  rates  for 
full  day  and  half  day  programs  will  also 
be  2  updated  by  2.4  percent  for  FY  1999. 
The  cap  amount  for  high  volume 
hospitals  and  units  will  also  be  updated 
by  the  2.4  percent  for  FY  1999.  The 
beneficiary  cost-share  of  low  voliune 
hospitals  and  units  will  also  be  updated 
by  the  2.4  percent  for  FY  1999. 
Consistent  with  Medicare,  the  wage 
portion  of  the  regional  rate  subject  to  the 
area  wage  adjustment  will  remain  at 
71.1  percent  for  FY  1999. 

The  following  reflect  an  update  of  2.4 
percent. 


Regional  Specific  Rates  i=OR  Psychiatric  Hospitals  and  Units  With  Low  CHAMPUS  Volume' 


United  States  census  region 


Rate^ 


Northeast: 

New  England 
Mid-Atlantic  ... 


Midwest: 

East  North  Central  . 

West  North  Central 
South: 
■  South  Atlantic , 

East  South  Central  . 

West  South  Central 
West: 

Mountain  

Pacific  


$527 
504 

436 
412 

521 
563 
474 

473 
558 


'  Wage  portion  of  the  rate,  subject  to  the  area  wage  adjustment— 71.1  percent. 

Beneficiary  Cost-Share:  Beneficiary  cost-share  (other  than  dependents  of  active  duty  members)  for  care  paid  on  the 
basis  of  a  regional  per  diem  rate  is  the  lower  of  $140  per  day  or  25  percent  of  the  hospital  billed  charges  effective 
for  services  rendered  on  or  after  October  1,  1998. 

Cap  Amount:  Updated  cap  amount  for  hospitals  and  units  with  high  CHAMPUS  volume  is  $660  per  day  for  FY 
1999. 

The  following  reflect  an  update  of  2.4  percent. 

Partial  Hospitalization  Rates  for  Full-Day  and  Half-Day  Programs 


United  States  census  region 


Northeast: 

New  England  (ME,  NH,  VT,  MA,  Rl,  CT)  

Mid-Atlantic  (NY,  NJ,  PA)  

Midwest: 

East  North  Central  (OH,  IN,  IL.  Ml,  Wl)  

West  North  Central  (MN,  lA,  MO,  ND,  SD.  NE,  KS) 

South: 

South  Atlantic  (DE.  MD,  DC,  VA,  WV,  NC.  SC,  GA.  FL) 

East  South  Central  (KY,  TN,  AL,  MS)  

West  South  Central  (AR,  LA,  TX,  OK)  

West: 

Mountain  (MT,  ID,  WY,  CO,  NM,  AZ,  UT,  NV)  

Pacific  (WA,  OR,  CA.  AK,  HI) 


Full-day  rate 

(6  hours  or 

more) 


Half-day  rate 
(3-5  hours) 


SI  63 
177 

158 
156 

168 
182 
180 

187 
184 
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Dated:  September  21. 1998. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  98-25780  Filed  9-25-98;  8:45  am) 

BtLUNO  CODE  SOOO-04-p 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Defense  Poiicy  Board 
Advisory  Committee 

agency:  Department  of  Defense,  Defense 
Policy  Board  Advisory  Committee. 
action:  Notice. 

summary:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  at  the  Pentagon  on  October  6, 
1998. 

The  purpose  of  the  meeting  is  to 
provide  the  Secretary  of  Defense, 
Deputy  Secretary  of  Defense  and  Under 
Secretary  of  Defense  for  Policy  with 
independent,  informed  advice  on  major 
matters  of  defense  policy.  The  Board 
will  hold  classitied  discussions  on 
national  security  matters. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  [5 
U.S.C.  App  n  (1982)],  it  has  been 
determined  that  this  meeting  concerns 
matters  listed  in  5  U.S.C. 
552B(c)(l)(1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public.  _ 

dates:  Tuesday,  October  6,  r998  (9:30 
a.m.  to  5:00  p.m.). 

EFFECTIVE  DATE:  3E869,  the  Pentagon, 
Washington,  D.C.  20301. 
FOR  FURTHER  INFORMATION  CONTACT:  CDR 
Randall  Lovdahl.  USN,  703-697-4557. 

Dated:  September  21, 1998. 
LAf.  Bynum, 

Alternate  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[PR  Doc.  98-25778  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  iOtO  >4  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Senior  Advisory  Board 
on  National  Security 

AGENCY:  Department  of  Defense,  Office 

of  the  Undersecretary  of  Defense 

(Policy). 

ACTION:  Notice  of  closed  meeting. 

summary:  The  Senior  Advisory  Board 
on  National  Security  will  meet  in  closed 
session  on  October  6, 1998.  The  Board 


was  recently  established  to  conduct  a 
comprehensive  review  of  the  early 
twenty-first  century  global  seciirity 
environment;  develop  appropriate 
national  security  objectives  and  a 
strategy  to  attain  these  objectives;  and 
recommend  concomitant  changes  to  the 
national  security  apparatus  as 
necessary. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  by  5 
U.S.C,  Appendix  II,  it  has  been 
determined  that  matters  affecting 
national  security,  as  covered  by  5  U.S.C. 
552(b)(1)  (1988),  will  be  presented 
throughout  the  meeting,  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

DATES:  Tuesday,  October  6, 1998  (10:45 
a.m.  to  4:00  p.m.). 
addresses:  3E928,  the  Pentagon. 
Washington,  D.C.  20301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Dr.  Keith  A.  Duim.National 
Security  Study  Group,  Suite  532,  Crystal 
Mall  3, 1931  Jefferson  Davis  Highway, 
Arlington,  VA  22203-3805.  Telephone 
703-602-4175. 

Dated:  September  21, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-25781  Filed  9-25-98;  8:45  am) 

BiLUNQ  CODE  5000-44-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Coaiition  Warfare;  Notice  of  Advisory 
Committee  Meetings 

summary:  The  Defense  Science  Board 
Task  Force  on  Coalition  Warfare  will 
meet  in  closed  session  on  September  22 
and  28, 1998  at  Strategic  Analysis,  Inc., 
4001  N.  Fairfax  Drive,  Arlington, 
Virginia.  In  order  for  the  Task  Force  to 
obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  these  meetings  are 
scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  Scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
how  best  to  make  future  U.S.  military 
capabilities,  embodied  by  JV2010, 
coalition  compatible. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 


Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n.  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  September  21, 1998. 
L,M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-25779  Filed  9-25-98;  8:45  am) 
BILUNG  COOE  SOOMH-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exculsive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

agency:  U.S.  Army  Research 
Laboratory,  DOD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

These  patents  covering  a  wide  variety 
of  technical  arts  including:  A  device  to 
enhance  the  signature  of  a  target  and  a 
method  for  multisensor  multitarget 
tracking. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 
exclusive, exclusive,  or  partially 
exclusive  marmer  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Tjt7e;  Active/Passive  Signature 
Enhancer  (APSE). 

Inventors:  Marcos  C.  Sola. 

Patent  Number:  5,784,196. 

Issued  Date:  July  21, 1998. 

Title:  Method  and  Apparatus  for 
Multi-Sensor  Multi-Target  Tracking 
Using  Intelligent  Search  Techniques. 

Inventors;  David  Hillis. 

Patent  Number;  5,793,931. 

Issued  Date:  Au^.  11. 1998. 
FOR  FURTHER  INFORMATION  CONTACT.:  Ms. 
Norma  Cammarata,  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  2800  Powder  Mill 
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Road,  Adelphi,  Maryland  20783-1197, 
tel:  (301)  394-2952;  fax:  (301)  394-5818. 
SUPPLEMENTARY  INFORMATION:  None. 
Mary  V.  Yonte, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

(FR  Doc.  98-25861  Filed  9-25-98;  8:45  am) 

BILUNO  CODE  371»-0e-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially-  . 
Exclusive  Licensing 

agency:  Army  Research  Laboratory, 

DOD. 

action:  Notice.  -^ 

summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

These  patents  cover  a  wide  variety  of 
technical  arts  including:  A  method  for 
generating  simulated  terrain  surfaces,  a 
method  for  approximating  the  dynamic 
effiscts  of  atmospheric  tiiibulence  on 
infrared  digital  imagery,  a  method  for 
depositing  thin  films  on  solid  objects 
and  a  mediod  of  making  ferrolectric  thin 
film  composites. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  Title  35.  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  U.S.  Army  Research  Laboratory 
wish  to  license  tbe  U.S.  patents  listed 
below  in  a  non-exclusive,  exclusive  or 
partially  exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Method  for  Generating  and 
Modifying  Simulated  Terrain  Surfaces 
and  Representing  Terrain  Related 
Processes. 

Inventors:  Joseph  K.  Wald,  Carolyn  J. 
Patterson  and  Mary  Anne  Fields. 

Patent  Number:  5,790,123. 

Issued  Date:  Aug.  4, 1998. 

Title:  Method  for  Producing  Films  of 
Uniform  Thickness  by  Ion- Assisted 
Deposition. 

Inventor:  Wol^ang  Franzen. 

Patent  Number:  5,789,041. 

Issued  Date:  Aug.  4, 1998. 

Title:  Method  of  Making  Ferrolectric 
Thin  Film  Composites. 

Inventors:  Somnath  Sengupta  and 
Louise  Sengupta. 


Patent  Number:  5,766,697. 
Issued  Date:  Jun.  16,  1998. 

Title:  Simplified  Simulation  of  Effects 
of  Turbulence  on  Digital  Imagery. 

Inventors:  Wendell  R.  Watkins, 
Fernando  R.  Palacios,  Daniel  Billingsley 
and  Jay  B.  Jordan. 

Patent  Number:  5,756,990. 

Issued  Date:  May  26, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Rausa,  Technology  Transfer 
Office.  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Aberdeen  Proving 
Ground,  Maryland  21005-5055,  tel: 
(410)  278-5028;  fax:  (410)  278-5820. 

SUPPLEMENTARY  INFORMATION:  None. 
Mary  V.  Yonts, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

(FR  Doc.  98-25862  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  Exclusive  Patent 
License;  Northrop  Grumman 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DoD. 

ACTION:  Notice. 

summary:  The  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Norttutjp  Grumman  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government  owned  invention  described 
in  U.S.  Patent  No.  5.626,151.  entitled 
"Transportation  Life  Support  System," 
issued  May  6, 1997.  Anyone  wishing  to 
object  to  the  grant  of  this  license  has  60 
days  from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any.  Written 
objections  may  be  filed  with  the  Office 
of  the  Command  Judge  Advocate,  U.S. 
Army  Medical  Research  and  Materiel 
Command,  504  Scott  Street,  Fort 
Detrick,  Maryland  21702-5012,  ATTN: 
MCMR-JA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jay  Winchester,  Attorney  Advisor, 
301-619-2065  or  fax  301-619-5034. 

SUPPLEMENTARY  INFORMATION:  None. 
Mary  V.  Yonts, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

(FR  Doc.  98-25859  Filed  9-25-98;  8:45  am] 

BtUINQ  OOOE  371»-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  and  Intent  To 
Grant  Exclusive  Patent  License 

agency:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DoD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcerrent  is  made  of  the 
availability  of  U.S.  Patent  Application 
Serial  Number  09/045,815  filed  March 
23, 1998.  This  invention  has  been 
assigned  to  the  Uni:ed  States 
Government  as  represented  by  the 
Secretary  of  the  Army.  The  Department 
of  the  Army  hereby  gives  notice  of  its 
intent  to  grant  to  Tactical  Medical 
Solutions,  LLC,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government  owned  invention  described 
in  U.S.  Patent  Application  Serial  No. 
09/045,815,  entitled  "Advanced 
Surgical  Suite  for  Trauma  Casualties," 
filed  March  23, 1998.  Anyone  wishing 
to  object  to  the  grant  of  this  license  has 
90  days  from  the  date  of  this  notice  to 
file  written  objections  along  with 
supporting  evidence,  if  any.  Written 
objections  may  be  filed  with  the  Office 
of  the  Command  Judge  Advocate,  U.S. 
Army  Medical  Research  and  Materiel 
Command,  504  Scott  Street,  Fort 
Detrick,  Maryland  21702-5012.  Attn: 
MCMRA-JA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jay  Winchester,  Attorney  Advisor,  301- 
619-2065  or  fax  301-619-5034. 

SUPPLBNENTARY  INFORMATION:  The 

invention  is  a  self-contained,  rapidly 

deployable,  small  footprint  facility 

capable  of  providing  trauma 

management,  resuscitation  surg«y, 

ancillary  services,  or  temporary  patient 

holding. 

Mary  V.  Yonts, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

(FR  Doc.  98-25858  Filed  9-25-98;  8:45  am] 

MLUNQ  CODE  S7ie-aa-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Ertgirteers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
PEIS)  for  a  Proposed  Small  Boat 
Hart>or  at  Tatitiek,  AlasKa 

AQBICY:  Army  Corps  of  Engineers,  DoD. 
action:  Notice  of  intent. 
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summary:  The  U.S.  Army  Engineer 
District.  Alaska  intends  to  prepare  a 
DEIS  for  a  small  boat  harbor  at  Tatitlek, 
Alaska.  The  harbor  would  serve  local 
commercial  and  subsistence  Bshing 
vessels,  moor  commercial  and 
recreational  transient  vessels,  and 
support  oil  spill  response  vessels. 
FOR  FURTHER  INFORMATION  CONtACT: 
Lizette  Boyer  (907)  753-2637,  Alaska 
District,  Corps  of  Engineers, 
Environmental  Resources  Section 
(CEPOA-EN-CW-ER),  PO  Box  898, 
Anchorage,  Alaska  99506-0898. 
SUPPLEMENTARY  INFORMATION:  The 
project  is  being  studied  under  the 
Continuing  Authority  Program.  The 
structural  alternatives  include 
construction  of  a  rubblemound 
breakwater,  a  dredged  basin,  and  harbor 
related  infrastructure  on  tidelands  or 
wetlands.  Initial  evaluation  identified 
two  harbor  locations  and  four  harbor 
plan  alternatives:  Three  designs  for  the 
Village  Cove  site,  and  one  design  for  the 
Southpoint  site.  Other  harbor  locations 
and  non-structural  alternatives 
identified  during  scoping  will  be 
studied.  Design  alternatives  would 
require  blasting  rock  and  dredging 
sediments  to  create  the  basin  and 
entrance  channel.  The  Southpoint  site 
design  alternative  would  not  require 
dredging. 

Issues:  The  DEIS  will  consider 
impacts  to  eelgrass  beds,  marine 
intertidal  and  subtidal  communities, 
Bsh  and  wildlife,  wetlands,  threatened 
and  endangered  species,  water  quality, 
cultural  resources,  socio-economic 
resources,  and  other  resources  and 
concerns  identified  through  scoping, 
public  involvement,  and  interagency 
coordination. 

Scoping:  A  copy  of  this  notice  and 
additions  public  information  will  be 
sent  to  interested  parties  to  initiate 
scoping.  All  parties  are  invited  to 
participate  in  the  scoping  process  by 
identifying  any  additional  concerns, 
issues,  studies  needed,  and  alternatives. 
A  scoping  meeting  is  not  plaimed  at  this 
time.  The  effects  to  eelgrass  beds  and 
their  importance  to  the  ecology  of  the 
area  have  been  identified  as  a  significant 
issue.  The  estimated  date  for  a  DEIS  is 
February  15,  1999. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  98-25860  Filed  9-25-98;  8:45  am] 

BILUNQ  CODE  J710-M.-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 


action:  Submission  for  OMB  review; 
comment  request. 


summary:  The  Chief  Financial  and  Chief 
Information  Officer,  Office  of  the  Chief 
Financial  and  Chief  Information  Officer, 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
28, 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Werfel_d@al.eop.gov.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651  or  should  be  electronically  mailed 
to  the  internet  address 
Pat_Sherrill@ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Chief 
Financial  and  Chief  Information  Officer, 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 


of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordingkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  September  23, 1998. 
Donald  Rappaport, 
Chief  Financial  and  Chief  Information 
Officer,  Office  of  the  chief  Financial  and  Chief 
Information  Officer. 

Office  of  Education  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  21st  Century  Conmiunity 
Learning  Centers  Program:  Application 
for  Grants. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,000. 
Burden  Hours: '48,000. 

Abstract:  The  21st  Century 
Community  Learning  Centers  Program  is 
a  discretionary  grants  program  that 
supports  activities  in  rural  and  inner- 
city  public  schools,  or  consortia  of  such 
schools,  to  enable  them  to  plan, 
implement,  or  expand  projects  that 
benefit  the  educational,  health,  social 
services,  cultiu-al  and  recreational  needs 
of  the  community. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (OMB 
Control  No.  1890-0001).  Therefore,  this 
30-day  public  comment  period  notice 
will  be  the  only  public  comment  notice 
published  for  Uiis  information 
collection. 

(PR  Doc.  98-25949  Filed  9-25-98;  8:45  amj 

BILUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Fiats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMRMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Coirmiittee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Coihmittee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Rocky  Flats. 
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DATES:  Thursday,  October  1, 1998:  6:00 
p.m.-9:30  p.m. 

ADDRESSES:  Westminster  City  Hall, 
Lower-level  Multi-purpose  Room,  4800 
West  92nd  Avenue,  Westminster,  CO 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  ot  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 

regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

1.  The  Board  will  review  and  approve 
its  final  1999  Work  Plan  and  budget. 

2.  The  Board  will  review  and  consider 
a  revised  recommendation  and 
comments  on  the  draft  Surplus 
Plutonium  Disposition  Environmental 
Impact  Statement. 

3.  The  Board  will  consider  approval 
of  a  proposal  which  outlines  a  process 
for  involvement  by  the  Board  and  the 
public  in  the  Rocky  Flats  Actinide 
Migration  Studies. 

4.  A  broad  discussion  is  planned  for 
the  Board  on  its  restructured  agenda  for 
the  next  few  months.  As  Agreed  to  at 
the  annual  retreat,  the  Board  will 
temporarily  suspend  focus  group 
meetings  in  favor  of  two  full  Board 
meetings  a  month,  the  second  meeting 
to  become  a  study  session  so  the  Board 
can  focus  on  broader,  big  picture  issues 
related  to  cleanup  and  closure. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  nimiber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
-Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
at  the  beginning  of  the  meeting.  This 
notice  is  being  published  less  than  15 
days  in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 


copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  . 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  number  listed  above. 

.  Issued  at  Washington,  DC,  on  September 
18, 1998 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  98-25849  Filed  9-25-98;  8:45  am] 

BILUNO  CODE  •4S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
dates:  Wednesday,  October  21, 1998: 
6:00  p.m.-9:00  p.m.  (MST). 
addresses:  Cesar  Chavez  Commujiity 
Center,  7505  Kathryn  SE.  Albuquerque, 
New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185  (505) 845-4094. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  enviroimiental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

6:00  p.m.— Call  to  Order/Roll  Call 
7:00  p.m. — ^Public  Comments 
7:10  p.m. — ^Approval  of  Agenda 
7:12  p.m.— Approval  of  09/23/98 

Minutes 
7:17  p.m. — Chairperson's  Report 


7:20  p.m. — Sandia  National  Laboratory's 
Environmental  Restoration/Waste 
Management  Presentation/Discussion 
7:45  p.m. — Break 

7:55  p.m. — Sandia  National  Laboratory's 
Environmental  Restoration/Waste 
Management  Issues  Discussion 
8:42  p.m. — New/Other  Business 
8:52  p.m. — ^Public  Comments 
8:58  p.m. — Aimouncement  of  Next 

Meeting 
9:00  p.m. — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday.  October  21, 1998. 
Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Root",  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400, 
Albuquerque,  NM  87185,  or  by  calling 
(505) 845-4094. 

Issued  at  Washington,  DC,  on  September 
22, 1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc  98-25850  Filed  9-25-98;  8:45  am] 
BIUJNQ  COOE  MSO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AOENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
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Specific  Advisory  Board  (EM  SSAB), 
Paducah  Gaseous  Diffusion  Plant. 
DATES:  Thursday.  October  15, 1998:  5:30 
p.m.-10:00  p.m. 

ADDRESSES:  Paducah  Infonnation  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOfl  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,(502)441-6804. 
SUPPt-EMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  EMDE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

5:30  p.m. — Call  (o  Order 

5:45  p.m. — Approve  Meeting  Minutes 

6:00  p.m. — Public  Comment/Questions 

6:30  p.m. — ^Presentations  -- 

7:30  p.m. — Break 

7:45  p.m. — ^Presentations 

9:00  p.m. — ^Public  Comment 

9:30  p.m. — Administrative  Issues 

10:00  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  withjhe  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  John  D.  Sheppard  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximimi 
of  5  minutes  to  present  their  comments 
as  the  first  item  on  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  John  D.  Sheppard, 


Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103, 
Paducah,  Kentucky  42001,  or  by  calling 
him  at  (502)  441-6804. 

Issued  at  Washington.  DC.  on  Septemlwr 
22, 1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  98-25851  Filed  9-25-98;  8:45  am) 

BILLING  COOE  64S0-01-P 

DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

[Docket  No.  FE  C«E  M-07— Certification 
Notice— 162] 

Panda  Paris  Po«ver,  LP.  Notice  of 
Filing  of  Coal  Capability  Powerplant 
and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  On  September  4, 1998.  Panda 
Paris  Power  submitted  a  coal  capability 
self-certification  pursuant  to  section  201 
of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy. 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Indep)endence  Avenue, 
SW,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.],  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
follovdng  owner/operator  of  the 
proposed  new  baseload  powerplant  has 


filed  a  self-certification  in  acccordance 
with  section  201(d). 

Owner:  Panda  Paris  Power,  L.P. 

Operator:  Panda  Paris  Power,  L.P. 

Location:  Paris,  Lamar  County,  TX. 

Plant  Configuration:  Combined-cycle. 

Capacity:  1,000  megawatts. 
•  Fue/;  Natural  gas. 

Purchasing  Entities:  20%  will  be  sold 
to  Texas  Utilities  Electric  Company.  The 
remaining  80%  will  be  sold  to  various 
merchants. 

In-Service  Date:  Late  1999. 

Issued  in  Washington,  DC,  September  17, 
1998. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  fr  Power  Im/Ex,  Office  of  Coal  6r 
Power  Systems,  Office  of  Fossil  Energy. 
(FR  Doc.  98-25852  Filed  9-25-98,  8:45  am] 
BILUNQ  CODE  645»-«1-P. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Advisory  Committee  on  Appliance 
Energy  Efficiency  Standards 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Appliance 
Energy  Efficiency  Standards  (ACAES). 
The  Department  will  consider  the 
information  and  comments  received  at 
this  meeting  in  the  conduct  of  its 
appliance  standards  program. 
DATES:  October  29. 1998, 9:00  a.m.-4:30 
p.m. 

ADDRESSES:  Holiday  Inn  Capitol.  550  C 
Street,  SW,  Washington  DC  20024,  (202) 
479-4000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Beall,  U.S.  Department  of  Energy. 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building. 
Mail  Station  EE^3, 1000  Independence 
Avenue.  SW,  Washington,  DC  20585- 
0121.  (202)  586-7574,  or  Brenda    , 
Edwards-Jones,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-43, 1000  Independence 
Avenue,  SW.  Washington.  DC  20585- 
0121,  (202)  586-2945. 
SUPPLEMENTARY  INFOP^TION: 

Purpose  of  the  Committee 

The  Advisory  Committee  on 
Appliance  Energy  Efficiency  Standards 
was  established  to  provide  input  on  the 
appliance  standards  rulemaking 
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process.  The  Committee  serves  as  the 
focal  point  for  discussion  on  the 
implementation  of  the  procedures, 
interpretations,  and  policies  set  forth  in 
the  rule  on  "Procedures  for 
Consideration  of  New  or  Revised  Energy 
Conservation  Standards  for  Consumer 
Products."  61  FR  36973  (July  15, 1996). 
and  on  crosscutting  analytical  issues 
affecting  all  product  standard 
rulemakings. 

Tentative  Agenda 

9:00  am    Chairman's  Remarks 
9:15  am    Introductions  and  Agenda 
Review 

•  Introduction 

•  Agenda  Review 

9:55  am    FY  1999  Priority  Setting 

•  1998  and  1999  Review 

•  Problems  and  Suggested 
Resolutions 

•  Comments/Discussion 
10:25  am    Break 

10:40  am    Status 

•  Standards 

•  Test  Procedures 

1 1 :00  am    Incorporation  of  Advisory 
Committee  Recommendations 

•  Overview 

•  Status  of  Incorporating  Responses 
into  Rulemakings 

12:00  pm    Limch 
1:00  pm    Comments  Regarding 
Advisory  Committee 
.    Recommendations 

•  Transparent  and  Robust  Analytical 
Methods 

•  Forecast  Future  Electricity  Prices 
2:00  pm    Public  Comment 

2:15  pm     Break 

2:30  pm    DOE  Consumer  Analysis 

•  DOE  Strategies 
3:00  pm    New  Business 

•  Establish  New  Subcommittee  on 
Process  Refinement 

•  Review  Status  of  Existing 
Subcommittees 

3:45  pm    Action  Items  and  Deliverables 

for  Next  Meeting 
4:00  pm    Public  Comment 
4:15  pm    Chairman's  Closing  Remarks 
4:30  pm    Adjourn 

Please  note  that  this  draft  agenda  is 
preliminary.  The  times  and  agenda 
items  listed  are  guidelines  and  are 
subject  to  change.  A  final  agenda  will  be 
available  at  the  meeting  on  Thursday, 
October  29, 1998. 

Consumer  Issues 

In  1997,  the  ACAES  created  a 
subcommittee  to  address  consumer 
issues.  However,  this  subcommittee  has 
been  inactive  in  1998.  The  E)epartment 
is  interested  in  addressing  consiuner 
issues  in  its  rulemakings.  If  you  have 
any  issues  which  you  would  Uke  to  be 
addressed  by  the  consumer 


subcommittee  or  if  you  have  interest  in 
participating  in  this  subcommittee, 
please  contact  Ms.  Sandy  Beall  at  the 
address  and  phone  nimiber  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Please  notify  either  Brenda  Edwards- 
Jones,  (202)  586-2945,  or  Sandy  Beall, 
(202)  586-7574,  if  you  plan  to  attend  the 
Advisory  Committee  meeting.  Written 
statements  may  be  filed  either  before  or 
after  the  meeting.  In  order  to  have  your 
written  comments  distributed  at  the 
Advisory  Committee  meeting,  please 
provide  10  copies  to  the  contacts  Usted 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  at  least  7  days  prior  to 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
contact  the  Office  of  Codes  and 
Standards  at  the  address  or  telephone 
numbers  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  Requests 
must  be  received  7  days  prior  to  the 
meeting,  and  a  reasonable  provision  vtdll 
be  made  to  include  the  presentation  in 
the  agenda.  Such  presentations  may  be 
limited  to  five  minutes.  The  Designated 
Federal  Official  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business. 

Minutes 

Copies  of  the  Committee's  charter, 
minutes  of  the  Committee  meetings,  this 
notice,  and  other  correspondence 
regarding  the  Committee  may  be  viewed 
at  the  U.S.  Department  of  Energy, 
Freedom  of  Information  Public  Reading 
Room,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-6020, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  A  copy  of  the 
Committee's  meeting  transcript  will  be 
available  in  the  DOE  public  reading 
room  approximately  10  days  after  the 
meeting.  Minutes  will  also  be  available 
60  days  after  the  meeting  by  writing  to 
Brenda  Edwards-Jones  or  Sandy  Beall  at 
the  address  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Issued  in  Washington,  DC,  on  September 
22, 1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-25853  Filed  9-25-98;  8:45  ami 
MUJNQ  CODE  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-784-000] 

Crossroads  Pipeline  Company;  Notice 
of  Request  Under  Blanitet 
Authorization 

September  22. 1998. 

Take  notice  that  on  September  15, 
1998,  Crossroads  PipeUne  Company 
(Crossroads),  801  E.  86th  Avenue. 
Merrillville,  Indiana  46410,  filed  in 
Docket  No.  CP98-784-000  a  request 
pursuant  to  Sections  157.205, 157.211 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211, 157.216)  for 
authorization  to  relocate  an  existing 
delivery  point  in  Indiana,  under 
Crossroad's  blanket  certificate  issued  in 
Docket  No.  CP94-342-001  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Crossroads  proposes  to  abandon  its 
Kendallville  delivery  station  and 
construct  a  new  delivery  station  on 
crossroads  existing  20-inch  mainline  at 
approximately  mile  post  106  near 
Albion,  Indiana.  Crossroads  states  that  it 
will  provide  natural  gas  deUveries  to 
Northern  Indiana  Fuel  and  Light  (NIFL) 
a  local  distribution  company.  NIFL  will 
reimburse  Crossroads  for  100%  of  the 
cost  and  expenses  that  it  will  incur  for 
installing  the  facilities.  Such  costs  and 
expenses  are  estimated  to  be 
approximately  $200,000.  Crossroads 
states  that  the  installation  of  the 
delivery  point  will  have  no  effiact  on  its 
peak  day  or  annual  deliveries,  that  its 
existing  tariff  does  not  prohibit  the 
additional  point,  that  deUveries  will  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  customers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice^ 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
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shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  98-25786  Filed  9-25-98;  8:45  am] 

BILUNQ  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisston 

[Docket  No.  ER9&-38ia-000] 

DukeSolutions,  Inc.;  Notice  of 
Issuance  of  Order 

September  22. 1998. 

DukeSolutions,  Inc.  (DukeSolutions), 
a  power  marketer  wholly  owned  by 
Duke  Energy  Corporation,  filed  an 
application  requesting  that  the 
Commission  authorize  it  to  make 
wholesale  sales  of  electric  capacity  and 
energy  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  DukeSolutions  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  DukeSolutions.  On 
September  17, 1998,  the  Commission 
issued  an  Order  Accepting  Filings  And 
Granting  Request  For  Market  Based 
Rates  (Order),  in  the  above-docketed 
proceeding. 

The  Commission's  September  17, 
1998  Order  granted  the  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Ordering 
Paragraphs  (I),  (J),  and  (L): 

(I)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  DukeSolutions  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's'Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(J)  Absent  a  request  to  be  heard  within 
the  period  set  forth  in  Ordering 
Paragraph  (I)  above,  DukeSolutions  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabiHties  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
DukeSolutions,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 


(L)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
DukeSolutions'  issuances  of  securities 
or  assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
19,  1998.    . 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-25793  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-775-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

September  22, 1998. 

Take  notice  that  on  September  15, 
1998,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore),  Post  Office 
Box  1769,  Dover,  Delaware  19903-1769, 
filed  a  request  with  the  Commission  in 
Docket  No.  CP98-775-O00,  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  add  one  new  delivery  point  for 
Delmarva  Power  and  Light  Corporation 
(DP&L)  and  add  one  new  Delivery  point 
for  Star  Enterprise  (Star),  both  existing 
customers  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83- 
40-000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Eastern  Shore  proposes  to  construct 
and  operate  one  delivery  point  and 
associated  facilities  near  School  House 
Road  near  Delaware  City,  New  Castle 
County,  Delaware  to  serve  DP&L  and 
one  delivery  point  and  associated 
facilities  near  Governor  Lea  Road  near 
Delaware  City,  New  Castle  County, 
Delaware  to  serve  Star. 

Eastern  Shore  asserts  that  the  delivery 
of  gas  through  the  new  taps  would  be 
within  the  customer's  existing 
entitlements,  that  there  would  be  no 
adverse  impact  on  Eastern  Shore's  other 
customer's  peak  and  annual  deliveries, 
and  that  no  additional  facilities  would 
be  required  to  serve  the  new  delivery 
points  other  than  a  meter  and  regulating 
stations  and  service  kterals.  the  costs  of 


which  would  be  paid  for  by  DP&L  and 
Star. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procediu-al  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
15.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity  wrill 
be  deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  will  be  treated  as  an  application 
for  authorization  pursuant  to  Section  7 
of  the  NGA. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-25784  Filed  9-25-98;  8:45  am) 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-773-000J 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

September  22, 1998. 

Take  notice  that  on  September  10, 
1998,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP98-773-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  new  delivery  point  in 
Citrus  Coimty,  Florida  for  Chesapeake 
Utilities  Corporation  (Chesapeake).  FGT 
makes  such  request  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  proposes  to  construct,  operate, 
and  own  an  additional  delivery  point  in 
Citrus  Coimty  of  Chesapeake  at  or  near 
mile  post  87.5  on  FGT's  existing  30-inch 
West  Leg  Lateral  FGT  states  that  the 
subject  delivery  point  will  include  a  tap, 
minor  connecting  pipe,  electronic  flow 
measurement  equipment,  and  any  other 
related  appurtenant  facilities  necessary 
for  FGT  to  transport  for  and  deliver  to 
Chesapeake  up  to  1,250  MMBTu  of 
natural  gas  per  day  and  456,250  per 
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year.  It  is  stated  that  the  end-use  of  the 
gas  will  be  commercial,  industrial,  and 
residential,  and  that  the  volumes  will  be 
within  authorized  levels  of  service.  FGT 
estimates  the  construction  cost  to  be 
approximately  $74,000  and  indicates 
that  Chesapeake  will  reimburse  that 
cost.  FGT  further  states  that  Chesapeake 
will  construct,  own,  and  operate  the 
meter  and  regulation  station. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
285.214)  a  motion  to  intervene  or  notice  , 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravra 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergen, 
Secretary. 

(PR  Doc.  98-25783  Filed  9-2S-98: 8:45  am] 
BILIJNQ  OOOE  (riT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisskMi 

[Docket  No.  TM98-2-53-00q 

KN  Interstate  Gas  TransmisiBlon  Co.; 
Notice  of  Tariff  Filing 

September  22, 1998. 

Take  notice  that  on  September  16, 
1998,  KN  Interstate  Gas  Transmission 
Co.  (KNI)  tendered  for  filing  to  become 
a  part  of  KNI's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-D,  the  following 
revised  tariff  sheets  to  be  effective 
August  1, 1998: 

Second  Revised  Sheet  No.  21 

KNI  is  making  this  filing  pursuant  to 
the  Commission's  Letter  Ohrder  dated 
August  17, 1998  in  Docket  No.  TM9&- 
2-53. 

KNI  states  that  copies  of  the  filing 
were  served  upon  all  affected  firm 
customers  of  KNI  and  applicable  state 
agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Conmiission's  Rules  and 


Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regiilations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergen, 

Secretary. 

[FRDoc.  98-25791  Filed  9-25-98:  8:45  am] 

BOJJNO  oooc  (nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP9e-776-00(q 

NorAm  Gas  Transmission  Company; 
Notica  of  Request  Under  Blanket 
Authorization 

September  22, 1998. 

Take  notice  that  on  September  14, 
1998,  NorAm  Gas  Transmission 
Company  (NGT),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP98-776-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
certain  facilities  in  Arkansas,  imder 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-O00  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

By  this  application,  NGT  seeks  the 
Commission's  authority  to  abandon  a 
compressor  station  in  Conway  CouJity, 
Arkansas.  Specifically,  NGT  seeks 
authority  to  abandon  a  660  horsepower 
compressor  station,  including  the 
building  the  unit  is  housed  and  all  other 
appurtenant  equipment  and  facilities 
associated  with  the  compressor  station. 
NGT  states  that  the  compressor  and 
above  groimd  facilities  will  be  removed 
and  the  station  piping  will  be  cut  and 
capped  and  abandoned  in  place.  NGT 
estimates  the  cost  of  abandonment  and 
removal  of  the  imit  will  be 
approximately  $41,842.  NGT  states  that 
the  subject  facilities  are  located  on 
NGT's  Line  B,  a  10-inch  lateral  line,  in 
Conway  County,  Arkansas  in  Section 
17,  Township  6  North,  Range  16  West 
at  Station  Number  2084-t-26.  NGT  also 
states  that  these  facilities,  designated  as 
the  Morrilton  Compressor  Station,  were 
certificated  in  FERC  Docket  No.  CP68- 


344  and  were  used  to  facilitate 
deUveries  to  Arkla,  a  division  of  NorAm 
Energy  Corporation  for  service  to  small 
rural  distribution  towns  in  central 
Arkansas.  NGT  further  states  that  the 
station  has  not  been  in  use  since  1991, 
and  is  no  longer  needed  to  provide 
deliveries  to  NGT's  existing  customers. 
NGT  states  that,  upon  abandonment, 
any  equipment  removed  will  be  junked 
at  no  value. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowmi  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efliective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Biwrgm, 
Secretary. 

(PR  Doc  98-25785  Filed  9-25-98;  8:45  am] 
aiLUNQ  OOOE  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP98-786-00(q 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  t>lank0t 
Authorization 

September  22. 1998. 

Take  notice  that  on  September  15. 
1998,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP98-786-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  imder  the  natural  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  90  small 
volume  measuring  stations,  located  in 
Iowa,  Minnesota,  Nebraska,  South 
Dakota  and  Wisconsin,  imder 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  abandon  90 
small-volume  measuring  stations 
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located  in  Iowa,  Minnesota,  Nebraska, 
South  Dakota  and  Wisconsin.  Northern 
states  that  the  end-users  have  requested 
the  removal  of  these  measuring  stations 
from  their  property.  Northern  also  states 
that  the  stations  will  be  abandoned  and 
removed  in  accordance  with  all 
applicable  environmental  laws  and 
regulations,  and  that  the  sites  will  be 
restored  in  accordance  with  the  desires 
of  the  landowners. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
285.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  tlie 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergen, 
Secretary. 
|FR  Doc.  9»-25787  Filed  9-25-98;  8:45  am) 

BtLUNQ  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-779-0001 

Northern  Natural  Qas  Company;  Notice 
of  Request  Under  Blanket 
Authorixation 

September  21, 1998. 

Take  notice  that  on  September  14, 
1998,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP98-779-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  install  and  operate  a 
new  delivery  point  in  Woodward 
County,  Oklahoma  to  accommodate 
natural  gas  deliveries  to  West  Texas  Gas, 
Inc.,  (West  Texas).  Northern  makes  such 
request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-401-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 


Northern  states  that  West  Texas  has 
requested  the  proposed  delivery  point  to 
serve  a  residential  customer.  Northern 
accordingly  submits  this  request  for 
authorization  to  deliver  up  to  3  MMBtu 
of  natural  gas  to  West  Texas  on  a  peak 
day  and  750  MMBtu  annually.  It  is 
stated  that  the  proposed  volumes  to  be 
delivered  to  West  Texas  will  not  exceed 
the  total  volumes  authorized  prior  to 
this  request.  The  total  estimated  cost  to 
install  the  delivery  point  is  $6,300.00, 
and  Northern  avers  that  the  facilities 
described  herein  will  be  financed  in 
accordance  with  the  General  Terms  and 
Conditions  of  Northern's  FERC  Gas 

Tariff. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuemt  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers. 
Secretary. 
(PR  Doc.  98-25792  Filed  9-25-98;  8:45  am) 

BILLINQ  CODE  (riT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-371-002] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  22, 1998. 

Take  notice  that  on  September  17, 
1998,  Williams  Gas  Pipelines  Central, 
Inc.  (Williams),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  with  the  proposed  effective 
date  of  September  3, 1998: 

Substitute  Fourth  Revised  Sheet  No.  6A 
Substitute  Original  Sheet  No.  153 

Williams  states  that  it  made  a  filing 
on  August  3, 1998,  in  the  above 
referenced  docket.  By  order  issued 
September  2, 1998,  the  Commission 
directed  Williams  to  file  information 


and  revised  tariff  sheets  within  15  days 
of  the  issuance  of  the  order  consistent 
with  the  discussion  in  the  body  of  the 
order  Williams  states  that  the  instant 
filing  is  being  made  to  comply  with  the 
order. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conmiission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-25789  Filed  9-25-98;  8:45  am) 
BiLUNG  CODE  artr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-403-000] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  22, 1998. 

Take  notice  that  on  September  15, 
1998,  Young  Gas  Storage  Company,  Ltd. 
(Young),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  The  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
November  2, 1998. 

Young  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  Young's 
tariff  to  requirements  of  Order  No.  587- 
H. 

Young  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
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Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boo-gers, 
Secretary. 

[FR  Doc.  98-25790  Filed  9-25-98;  8:45  ami 
BILUNQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing;  Notice  of  Solicitation  of 
Interventions  «td  Protests;  and  Notice 
That  the  Application  Is  Ready  for 
Environmental  Analysis 

September  22, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Exemption  of 
Small  Conduit  Hydroelectric  Facility. 

b.  Project  No. ;  P-1 1 53 1-001 . 

c.  Date  filed:  July  21, 1998. 

d.  Applicant:  The  Qty  of  Boulder. 
Colorado. 

e.  Name  of  Project:  Silver  Lake 
Hydroelectric  Project. 

f.  Location:  At  the  terminus  of  the 
applicant's  existing  Silver  Lake  raw 
water  pipeline,  near  the  City  of  Boulder, 
in  Boulder  Coimty,  Colorado. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Eva  June  Busse, 
P.E.,  Hydroelectric  Projects  Manager, 
City  of  Boulder,  P.O.  Box  791,  Boulder, 
CO  80306-O791.  (303)  441-4271. 

i.  FERC  Contact:  Bob  Easton.  (202) 
219-2782. 

j.  Status  of  Application  and 
Environmental  Analysis:  This 
application  has  been  accepted  for  filing 
and  is  ready  for  environmental  analysis 
at  this  time — see  attached  paragraph  D4. 

k.  Comment  Date:  See  Paragraph  D4. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  the  existing 
reinforced  concrete  Silver  Lake 
diversion  intake  structure;  (2)  the 
existing  18,820-foot-long.  27-inch- 
diameter  welded  steel  Silver  Lake 
pipeline;  (3)  a  proposed  powerhouse 
containing  one  generating  unit  having 
an  installed  capacity  of  3.2  megawatts; 


(4)  discharge  facilities  into  Lakewood 
Reservoir;  (5)  a  proposed  transmission 
line;  (6)  a  proposed  switchyard:  and  (7) 
appiulenant  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9, 
B,  and  D4. 

n.  Invitation  to  Intenvne  or  Protest: 
Interveners  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  requiring  parties  filing 
docimients  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  a  party  or  intervener  files 
comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency.  See  attached 
paragraph  B. 

0.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  or  by  calling  (202)  208-2326.  A 
copy  is  also  available  for  inspection  and 
production  at  the  address  shown  in  item 
h  above. 

A2.  Development  Application — ^Any 
quahfied  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  apphcant(s)  named  in  this 
pubUc  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 


protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescription  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  Notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE  ",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECC»4MENDA'nONS,"  'TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;";  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Aiiy  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
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copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  writh  18  CFR  4.34(b)  and 
385.2010. 
David  P.  Boergen, 
Secretary. 
(FR  Doc.  98-25788  Filed  9-25-98;  8:45  am) 

BiLUNO  CODE  ITIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«189-4] 

Proposed  De  Minimis  Settlement 
Pursuant  to  the  Comprehensive, 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act— Hansen 
Container  Site,  Grand  Junction,  CO 

AQB4CY:  Environemntal  Protection 

Agency. 

action:  Notice  and  request  for  public 

comment. 


summary:  In  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  as  amended  (CERCLA).  notice  is 
hereby  given  of  a  proposed  de  minimis 
settlement  under  section  122(g), 
concerning  the  Hansen  Container  site  in 
Grand  Junction,  Colorado  (Site).  The 
proposed  Administrative  Order  on 
Consent  (AOC)  requires  one  (1) 
Potentially  Responsible  Party  to  Pay  a 
total  of  $19,706.85  to  address  its 
liability  to  the  United  States 
Environmental  Protection  Agency  (EPA) 
related  to  response  actions  taken  at  the 
Site. 

DATES:  Comments  must  be  submitted  on 
or  before  October  28. 1998. 
ADDRESSES:  The  Proposed  settlement  is 
available  for  public  inspection  at  the 
EPA  Superhmd  Record  Center.  999  18th 
Street.  5th  Floor,  North  Tower,  Denver, 
Colorado.  Comments  should  be 
addressed  to  Maureen  O'Reilly, 
Enforcement  SpeciaUst,  (8ENF-T),  U.S. 
Environmental  Protection  Agency.  999 
18th  Street,  Suite  500.  Denver.  Colorado 
80202-2405.  and  should  reference  the 
Hansen  Container  de  minimis 
settlement. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  O'Reilly.  Enforcement 
Specialist,  at  (303)  312-6402. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
section  122(g)  de  minimis  settlement:  In 
accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  that  the 
terms  of  an  Administrative  Order  on 
Consent  (AOC)  has  been  agreed  to  by 
Hercules,  now  know  as  Alliant 
TechSystems  in  the  amount  of 
$19,706.85. 

In  exchange  for  payment.  EPA  will 
provide  the  settling  party  with  a  limited 
covenant  not  to  sue  for  liability  under 
sections  106  and  107(a)  of  CERCLA, 
including  liability  for  EPA's  past  costs, 
the  cost  of  the  remedy,  and  future  EPA 
oversight  costs. 

The  amount  that  this  potentially 
liable  party  (PRP)  will  pay,  as  shown 
above,  reflects  the  number  of  drums  that 
this  PRP  sent  to  the  Site  that  had 
hazardous  materials  in  them.  The  cost 
per  drum  is  $3.24.  The  total  amount  of 
settlement  dollars  owed  by  this  party 
was  arrived  at  by  multiplying  the  price 
per  drum  by  the  number  of  drums  a 
party  sent  to  the  Site  (Base  Amount) 
plus  a  premium  payment  of  30%  of  the 
Base  Ainoimt. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the  public 
may  submit  comments  to  EPA  relating 
to  this  proposed  de  minimis  settlement. 

A  copy  of  the  proposed  AOC  may  be 
obtained  from  the  Superfund  Records 
Center  at  the  regional  offices  of  the  U.S. 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Suite  500. 
Denver,  Colorado  80202-2405,  (303) 
312-7069.  Additional  background 
information  relating  to  the  de  minimis 
settlement  is  available  for  review  at  the 
Superfund  Records  Center  at  the  above 
address. 

Dated:  September  15, 1998. 
Jack  McGraw, 

Acting  Regional  Administrator,  Region  VUI. 
IFR  Doc.  98-25893  Filed  9-25-98;  8:45  ami  > 
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1.429(e).  The  full  text  of  these 
dociunents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
NW..  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS.  Inc..  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  October  13. 1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  FCC  Public  Notice.  Division 
Announces  Release  of  Revised 
Universal  Service  Worksheet,  FCC  Form 
457  (CC  Docket  Nos.  97-21,  96-45). 

Number  of  Petitions  Filed:  2. 

Subject:  Federal-State  Joint  Board  on 
Universal  Service  (CC  Docket  No.  96- 
45). 

Number  of  Petitions  Filed:  2 . 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-25820  Filed  9-25-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2298] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

September  22, 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  frei^t  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  3257. 

Name:  Acemetrans  Worldwide  Cargo 
Services,  Inc. 

Address:  9270  N.W.  100th  Street, 
Medley,  FL  33178. 

Date  Revoked:  July  9, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  102. 

Name:  Albury  &  Company. 

Address:  899  South  America  Way, 
P.O.  Box  014221,  Miami,  FL  33101. 

Date  Revoked:  August  1, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3747. 

Name:  Americargo  International 
Forwarders,  Inc. 

Address:  8012  N.W.  29th  Street, 
Miami,  FL  33122-1077. 

Date  Revoked:  April  29. 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3740. 

Name:  Asian  Pacific  Express,  Inc. 
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Address:  4428  Rockhold  Avenue, 
Rosemead,  CA  91754. 

Date  Revoked:  June  25, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3997. 

Name:  Chien  C.  Tang  d/b/a  TL 
International. 

Address:  824  West  Commonwealth 
Avenue,  Alhambra,  CA  91801. 

Date  Revoked:  June  14, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Nxmiber:  3349. 

Name:  Compass  Marine  Services 
(U.S.A.)  Inc.  d/b/a  Compass  Marine 
(USA). 

Address:  9202  S.W.  Harbor  Drive, 
Vashon,  WA  98070. 

Date  Revoked:  Jime  10, 1998.. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  1005. 

Name:  Crystal  Shipping  Co.,  Inc. 

Address:  47-30  29th  Street,  Long 
Island  City,  NY  11101. 

Date  Revoked:  June  30, 1998. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3127. 

Name:  Express  Packing  and 
Forwarding,  Inc. 

Address:  2075  West  Raymond  Street, 
Indianapolis,  IN  46221. 

Date  Revoked:  June  22, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3746. 

Name:  Far  International  Corp.  of 
America  d/b/a  F.I.C.A. 

Address:  8278  N.W.  66th  Street. 
Miami,  FL  33166. 

Date  Revoked:  June  22, 1998. 

Reason:  Surrendered  license 
voluntarily. 

License  Nimiber:  1658. 

Name:  Harvey  E.  Ripple  d/b/a  H.E. 
Ripple  &  Co. 

Address:  9125  Airport  Blvd.,  Suite  B2, 
Houston,  TX  77061. 

Date  Revoked:  August  19, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  4170. 

Name:  K-Pasa,  Inc.  d/b/a  Clarandon 
Freight  Forwarders. 

Address:  1900  Corporate  Blvd.,  Suite 
305W,  Boca  Raton,  FL  33431. 

Date  Revoked:  August  1, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Nimiber:  2454. 

Name:  Meston  and  Brings,  Inc.  and 
Onan  Shipping  Ltd.,  a  Division  of 
Meston  and  Brings,  Inc. 

Address:  1000  Second  Avenue,  Suite 
3350,  Seattle,  WA  98104-1046. 


Date  Revoked:  June  26, 1998. 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3496. 

Name:  PEXCON,  INC. 

Address:  2214  Torrance  Blvd.,  Suite 
102,  Torrance,  CA  90501. 

Date  Revoked:  June  12, 1998. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3995. 

Name:  Pro  Cargo  Services,  Corp. 

Address:  8284  NW  66  Street,  Miami, 
FL  33166. 

Date  Revoked:  July  19, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3411. 

Name:  Ram-Forwarding,  Inc. 

Address:  16538  Air  Center  Blvd., 
Houston,  TX  77032. 

Date  Revoked:  June  26, 1998. 

Reason:  Surrendered  license 
voluntarily. 

License  Nimiber:  1276. 

Name:  Rogelio  G.  Gonzalez  d/b/a 
Gonzalez  International  Services. 

Address:  1314  Texas  Avenue,  Suite 
1010,  Houston,  TX  77002. 

Date  Revoked:  August  23, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  4050. 

Name:  Seacrest  Associates,  Inc.  d/b/a 
Seacrest  Container  Line. 

Address:  5550  Merrick  Road,  Suite 
304,  Massapequa,  NY  11758. 

Date  Revoked:  June  15, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3543. 

Name:  United  States  Auto  &  Cargo 
Exporters  Corp. 

Address:  2800  N.W.  55  Court,  Ft. 
Lauderdale,  FL  33309. 

Date  Revoked:  August  15, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3804. 

Name:  Van  Esch  Trading  and 
Shipping  B.V. 

Address:  3070  McKaughan  Blvd., 
Houston,  TX  77032. 

Date  Revoked:  July  2, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3755. 

Name:  Vantage  International 
Shipping,  Inc. 

Address:  950  EUer  Drive,  P.O.  Box 
165106,  Ft.  Lauderdale,  FL  33316. 

Date  Revoked:  August  10, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  4320. 
Name:  World  Trade  Forwarding 
Group  Corporation. 


Address:  9600  N.W.  25th  Street,  Suite 
2-B,  Miami.  FL  33172. 

Date  Revoked:  August  22, 1998. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 
Bryant  L.  VanBraide. 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(PR  Doc.  98-25812  Filed  9-25-98;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Rescission  of  Orders  of  Revocation 

Notice  is  hereby  given  that  the  Orders 
revoking  the  licenses  of  Josephine  D. 
Mina-Saito,  Marino  Transportation 
Services  Inc..  and  Thomas  Hudson 
Enterprises,  Inc.  are  being  rescinded  by 
the  Federal  Maritime  Commission 
pursuant  to  sections  14  and  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders.  46  CFR  Part 
510. 


License 
No. 


3892 

3819 

2785 


^4ame/address 


Josephine  D.  Mina-Saito,  29360 
North  Begonias  Lane,  Canyon 
Country.  CA  91351. 

Marino  Transportation  Services, 
Inc.,  2199  Eisenhower,  Blvd., 
P.O.  Box  350156.  Fort  Lauder- 
dale, FL  3333&-01 56. 

TtKxnas  Hudson  Enterprises,  Inc., 
10050  Talley  Lane,  Houston,  TX 
77041. 


Bryant  L.  VanBrakk, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[PR  Doc.  98-25813  Filed  9-25-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding* company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
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Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
12. 1998. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1.  Mark  William  Packard,  and  Matt 
Calvin  Packard,  both  of  Springville, 
Utah;  to  each  retain  voting  shares  of  The 
F.  Calvin  Packard  Family  Limited 
Partnership,  Springville,  Utah,  and 
thereby  indirectly  acquire  Central 
Bancorporation,  Provo,  Utah,  and 
Central  Bank,  Provo,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  22. 1998. 
Robert  deV.  Frieraon, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-25829  Filed  9-25-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  October  22, 
1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Ridgewood  Financial,  MHC  and 
Ridgewood  Financial.  Inc.  both  of 
Ridgewood.  New  Jersey;  to  become  bank 
holding  companies  by  acquiring  53 
percent  of  Ridgewood  Savings  Bank  of 
New  Jersey.  Ridgewood.  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Synovus  Financial  Corp., 
Columbus,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  Georgia 
Bank  &  Trust  Company,  Calhoun, 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  22. 1998. 
Robert  deV.  Friersen, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-25830  Filed  9-25-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  12, 1998. 


A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  United  Overseas  Bank.  Umited 
(UOB),  Singapore;  to  engage  de  novo 
through  its  subsidiary,  UOB  Global 
Capital  LLC.  New  York.  New  York  (a  to- 
be-formed  70  percent  owned  subsidiary 
of  UOB),  in  acting  in  agency  or  ctistodial 
capacity  for  customers,  pursuant  to  § 
225.28(b)(5)  of  Regulation  Y;  and 
providing  financial  and  investment 
advisory  and  management  services  to 
individuals  and  corporations,  generally 
on  a  discretionary  basis,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y. 

2.  Dresdner  Bank  AG,  Frankfurt, 
Germany;  to  acquire,  through  its  wholly 
owned  subsidiary  Dresdner  RCM  Global 
Investors  LLC,  San  Francisco, 
California,  all  of  the  voting  shares  of 
Caywood-SchoU  Capital  Management, 
San  Diego,  California,  and  thereby  to 
engage  in  the  following  nonbanking 
activities:  (1)  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(b)(6);  (2)  investment  transactions 
as  principal,  pursuant  to  §  225.28(b)(8); 
and  (3)  acting  as  general  partner  for 
private  limited  partnerships  that  invest 
in  securities  and  assets  in  which  a  bank 
holding  company  is  permitted  to  invest. 
See,  e.g..  Dresdner  Bank  AG.  84  Fed. 
Res.  Bull.  361  (1998). 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond.  Virginia  23261-4528: 

1.  BBG-T  Corporation,  Winston-Salem, 
North  Carolina;  to  acquire  Scott  & 
Stringfellow  Financial,  Inc.,  Richmond, 
Virginia,  and  thereby  engage  in 
providing  investment  and  financial 
advisory  services,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y;  providing 
credit  and  credit  related  services, 
pursuant  to  §§  225.28(b)(1)  and  (2)  of 
Regulation  Y;  leasing  personal  or  real 
property  or  acting  as  agent,  broker  or 
adviser  in  leasing  such  property, 
pursuant  to  §  225.28(b)(3)  of  Regulation 
Y;  providing  investment  and  financial 
advisory  services,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y;  providing 
brokerage  services  and  investment 
advisory  services,  both  separately  and 
on  a  combined  basis  in  connection  with 
the  purchase  and  sale  of  securities  and 
related  credit,  custodial  and  other 
incidental  services,  pursuant  to  § 
225.28(bJ(7)(i)  of  Regulation  Y;  buying 
and  selling  all  types  of  securities  on  a 
"riskless  principal"  basis,  pursuant  to  § 
225.28(b)(7)(ii)  of  Regulation  Y;  acting 
as  agent  in  the  private  placement  of  all 
types  of  securities,  pursuant  to  § 
225.28(b)(7)(iii)  of  Regulation  Y; 
underwriting  and  dealing  in  obligations 
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of  the  United  States,  general  obligations 
of  states  and  their  political  subdivisions 
and  other  obligations,  instruments  and 
securities  that  a  member  bank  of  the 
Federal  Reserve  System  may  underwrite 
or  deal  in,  pursuant  to  §  225.28(b)(8)(i] 
of  Regulation  Y;  engaging  as  principal  in 
investing  and  trading  activities, 
pursuant  to  §  225.28(b)(8)(ii)  of 
Regulation  Y;  providing  employee 
benefits  consulting  services,  pursuant  to 
§  225.28(b)(9)(ii)  of  Regulation  Y; 
underwriting  and  dealing  in  all  types  of 
debt,  equity  and  other  securities  other 
than  ownership  interests  in  open-end 
investment  companies  that  a  member 
bank  may  not  underwrite  or  deal  in 
[See.  J.P.  Morgan  Br  Co.,  Inc.,  The  Chase 
Manhattan  Corp.,  Bankers  Trust  New 
York  Corp.,  Citicorp,  and  Security 
Pacific  Corp..  75  Fed.  Res.  Bull.  192 
(1989));  and  providing  cash 
management  services  [See,  Societe 
General.  84  Fed.  Res.  Bull.  680  (1998)). 

In  connection  with  the  proposed 
transaction,  BB&T  Corporation  also  has 
applied  to  acquire  an  option  to  purchase 
up  to  19.9  percent  of  the  common  stock 
of  the  target. 

C  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  New  London  Bancshares,  Inc.,  and 
Ralls  County  State  Bank,  both  of  New 
London,  Missouri;  to  continue  to  engage 
in  the  sale  of  casualty  and  life  insurance 
sales  in  a  community  vdth  a  population 
not  exceeding  5,000,  pursuant  to  § 
225.28(ll)(iii)  of  RegulaUon  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  22, 1998. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-25828  Filed  9-25-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIIME  AND  date:  10:00  a.m.,  Thursday, 

October  1, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reservg  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets. 

N.W..  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda:  Because  of  its 
routine  nature,  no  discussion  of  the 
following  item  is  anticipated.  This 
matter  will  be  voted  on  without 
discussion  imless  a  member  of  the 


Board  requests  that  the  item  be  moved 
to  the  discussion  agenda. 

1.  Publication  for  comment  of 
proposed  amendments  to  Regulation  H 
(Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System),  Regulation  K  (International 
Banking  Operations),  and  Regulation  Y 
(Bank  Holding  Companies  and  Change 
in  Bank  Control)  to  require  domestic 
and  foreign  banking  organizations  to 
develop  and  maintain  "Know  Your 
Customer"  programs. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda:  None.  No 
Discussion  Items  Are  Scheduled  For 
This  Meeting. 

Note:  If  an  item  is  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  item  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  $6  per  cassette 
by  calling  202-452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  September  24. 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-25960  Filed  9-24-98: 11:19  ami 

BtLUNQ  CODE  62l»-01-P 


FEDERAL  RESERVE  SYSTEM 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETINQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  Approximately  10:15 

a.m.,  Thursday,  October  1, 1998, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3264. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  September  24, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-25961  Filed  9-24-98;  11:19  am] 
BHJJNQ  oooc  eie-ei-p 


FEDERAL  TRADE  COMMISSION 
[FHe  Na  972-3136] 

Care  Technologies,  Inc.;  Analysis  To 
Aid  Public  Comment 

AOBICY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


':  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analjrsis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement— that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  27, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/OfBce  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger  or  Kerry  O'Brien,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St.. 
Suite  570,  San  Francisco,  CA  94103. 
(415) 356-5270. 

SUPPLBNENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Conunission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  piiblic  record  for  a  period 
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of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  18,  1998),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  hfW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Care  Technologies,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fttjm  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Care  Technologies,  Inc.  ("Care") 
markets  two  products  for  the  treatment 
of  head  lice  infestations:  "Clear  Lice  Egg 
Remover"  and  "Clear  Lice  Killing 
Shampoo."  The  Commission's 
complaint  alleges  that  Care's  advertising 
for  these  products  included  false  and 
unsubstantiated  claims  that:  (1)  Clear 
Lice  Egg  Remover  loosens  or  unglues 
lice  eggs  from  the  hair;  (2)  Clear  Lice 
Killing  Shampoo  kills  one  hundred 
percent  of  lice  eggs;  and  (3)  laboratory 
and  field  testing  proves  that  Clear  Lice 
Egg  Remover  loosens  or  unglues  lice 
eggs  from  the  hair. 

The  complaint  alleges  that  Clear  Lice 
Egg  Remover  does  not  loosen  or  unglue 
lice  eggs  from  the  hair.  Additionally,  the 
complaint  explains  that  Clear  Lice 
Killing  Shampoo  is  based  on  a  pesticide 
which  is  not  one  hundred  percent 
effective  against  lice  eggs.  Consumers 
should  be  aware  of  this  limitation  and 
make  every  effort  to  physically  remove 
lice  eggs.  In  addition,  when  this  type  of 
pediculicide  is  used,  consumers  are 
instructed  to  apply  a  second  treatment 
in  seven  to  ten  days  to  kill  any  newly 
hatched  lice. 


The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  would  prohibit  the 
company  from  representing  that  Clear 
Lice  Egg  Remover,  or  any  substantially 
similar  product,  loosens,  unglues,  or 
otherwise  detaches  lice  eggs  from  the 
hair,  unless  the  representation  is  true 
and,  at  the  time  it  is  made,  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation. 

Part  II  of  the  proposed  order  would 
prohibit  the  company  from  representing 
that  Clear  Lice  Killing  Shampoo,  or  any 
substantially  similar  product,  kills  one 
hundred  percent  of  lice  eggs,  unless  the 
representation  is  true  and,  at  the  time  it 
is  made,  respondent  possesses  and 
relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

Parts  III  and  FV  of  the  order  require 
that,  for  a  period  of  two  years,  the 
company  make  disclosures  in  its 
advertisement  anytime  it  makes  claims 
regarding  the  efficacy  of  Clear  Lice 
Killing  Shampoo  or  any  substantially 
similar  product.  Pursuant  to  Part  HI,  the 
following  disclosure  will  be  required  in 
print  ads  and  promotional  materials: 
"Reapplication  and  egg  removal  are 
required  to  ensure  complete 
effectiveness.  See  label  for  important 
information."  Part  IV  requires  the 
disclosure.  "Two  Treatments  Required," 
be  made  in  ads  communicated  through 
an  electronic  medium,  such  as 
television.  When  the  ad  makes  any 
claims  regarding  directions  for  use  of 
the  product,  this  disclosure  must  be  in 
the  audio  as  well  as  the  video  portion 
of  the  advertisement. 

Part  V  of  the  proposed  order  requires 
the  company  to  have  scientific  support 
prior  to  making  any  claims  regarding  the 
efficacy  of  any  drug  or  device  for  the 
treatment  of  lice  in  humans,  or  any 
pesticide  for  treatment  of  lice.  Part  VI  of 
the  order  of  the  proposed  order 
prohibits  Care  from  misrepresenting  the  ' 
existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test  study  or  research,  for  any  drug  or 
device  for  the  treatment  of  lice  in 
humans,  or  any  pesticide  for  treatment 
of  lice.  Because  this  matter  involves 
drug  regulated  by  the  FDA,  Part  VII  of 
the  order  includes  a  safe  harbor 
allowing  the  respondent  to  make  any 
claim  permitted  under  a  new  drug 
application,  or  under  a  tentative  final  or 
final  standard  promulgated  by  the 
agency. 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 


upon  to  substantiate  claims  covered  by 
the  order  to  provide  copies  of  the  order 
to  certain  personnel  of  the  respondent; 
to  notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order;  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
|FR  Doc.  98-25844  Filed  9-25-98;  8:45  am] 

BILUNQ  CODE  STSO-OI-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  972-3084] 

Del  Pharmaceuticals,  Inc.,  et  al.; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegation  in  the  draft 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  27, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FCC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger  or  Kerry  O'Brien,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St., 
Suite  570,  San  Francisco,  CA  94103. 
(415)  356-5270. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
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describes  the  terms  of  the  consent 
agreement,  eind  the  allegations  in  the 
compliant.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  {for  September  18, 1998),  on 
the  World  Wide  Web,  at  "http:// 
v«rww.ftcgov/os/actions97.htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Ccmseiit  Order  To 
Aid  Public  Conuneiit 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondents  Del  Pharmaceuticals, 
Inc.  and  its  parent,  Del  Laboratories, 
Inc.,  Delaware  corporations. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  wrill  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Del  Pharmaceuticals,  Inc.  ("Del") 
markets  a  variety  of  over-the-counter 
pharmaceuticals.  The  Commission's 
complaint  challenges  claims  made  for 
two  of  Del's  products:  "Pronto  Lice 
Treatment"  and  "Baby  Orajel  Tooth  & 
Gimi  Cleanser."  Pronto  is  a  shampoo  (or 
"pediculicide")  sold  to  treat  people  who 
suffer  from  head  lice  infestations.  The 
Commission's  complaint  charges  that 
Del's  advertising  for  Pronto  included 
blse  and  imsubstantiated  claims  of 
efficacy  in  curing  head  Uce  infestations. 
Specifically,  the  complaint  alleges  that 
Del  made  felse  and  imsubstantiated 
claims  that:  (1)  Pronto  kills  one  hundred 
percent  of  lice  eggs;  (2)  Pronto  is  one 
hiuidred  percent  effective  in  killing  lice 
and  their  eggs  in  a  single  treatment;  and 
(3)  Pronto  helps  prevent  reinfestation. 
The  Complaint  also  alleges  that  the 
claim  that  laboratory  tests  prove  that 
Pronto  is  one  hundred  percent  effective 
in  killing  lice  and  their  ecss  is  false. 
In  fact,  the  complaint  alleges  that 
Pronto  is  based  on  a  pesticide  which  is 
not  one  hundred  percent  effective 
against  lice  eggs.  Consimiers  should  be 
aware  of  this  limitation  and  make  every 


effort  to  physically  remove  lice  eggs.  In 
addition,  when  this  type  of  pediculicide 
is  used,  consumers  are  instructed  to 
apply  a  second  treatment  in  seven  to  ten 
days  to  kill  any  newly  hatched  lice. 
Consimiers  also  should  also  be  aware 
that  this  type  of  pediculicide  does  not 
leave  a  lasting  pesticidal  residue  that 
.  would  help  prevent  reinfestation  from 
post-treatment  contacts  with  other  lice- 
infested  people  or  things.  ^ 

The  complaint  also  challenges 
"pediatrician  recommended"  claims 
made  for  Baby  Orajel  Tooth  &  Gum 
Cleanser.  Del  markets  this  product  as  a 
toothpaste  for  young  children. 
According  to  the  complaint.  Del  made 
false  and  unsubstantiated  claims  that: 
(1)  competent  and  reliable  surveys  show 
that  nine  out  of  ten  pediatricians  would 
reconmiend  Baby  Orajel  Tooth  &  Gum 
Cleanser;  and  (2)  nine  out  of  ten 
pediatricians  recommend  Baby  Orajel 
Tooth  &  Gum  Cleanser.  The  complaint 
alleges  that  the  survey  relied  upon  by 
the  respondents  was  methodologically 
flawed,  and,  that  the  greatest  number  of 
pediatricians  who  responded  to  the 
survey  said  that  they  were  only 
"somewhat  likely"  to  recommend  Baby 
Orajel  Tooth  &  Gum  Cleanser.  In 
addition,  the  survey  merely  asked 
pediatricians  how  likely  they  would  be 
to  recommend  such  a  product,  and  not 
whether  they  actually  do  recommend 
Baby  Orajel  Tooth  &  Gum  Cleanser. 

Tne  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  would  prohibit  Del 
fit)m  making  certain  efficacy  claims 
about  Pronto,  or  any  substantially 
similar  product,  unless  at  the  time  of 
making  the  claims,  they  are  true  and 
substantiated  by  competent  and  reliable 
scientific  evidence.  The  specific  claims 
covered  by  Part  I  include  any 
representation  that:  (1)  such  product 
kills  one  hundred  percent  of  lice  eggs; 
(2)  such  product  is  one  hundred  percent 
effective  in  killing  lice  and  their  eggs  in 
a  single  treatment;  or  (3)  such  product 
prevents  reinfestation. 

Parts  n  and  m  of  the  proposed  order 
require  that,  for  a  period  of  two  years, 
the  respondents  make  disclosures  in  its 
disclosures  in  its  advertisements 
anytime  they  make  claims  regarding  the 
efficacy  of  Pronto  or  any  substantially 
similar  product.  Pursuant  to  Part  II,  the 
following  disclosure  will  be  required  in 
print  ads  and  promotional  materials: 
"Reapplication  and  egg  removal  are 
required  to  ensure  complete 
e^ctiveness.  See  label  for  important 
information."  Part  HI  requires  the 
disclosure,  "Two  Treatments  Required," 


be  made  in  ads  communicated  through 
an  electronic  medium,  such  as 
television.  When  the  ad  makes  any 
claims  regarding  directions  for  use  of 
the  product,  this  disclosure  must  be  in 
the  audio  as  well  as  the  video  portion 
of  the  advertisement. 

Part  IV  of  the  proposed  order 
addresses  claims  made  for  Baby  Orajel 
Tooth  &  Gum  Cleanser.  Under  this 
provision,  respondents  are  prohibited 
from  making  claims  for  this  product  or 
any  other  topically  applied  oral 
cleansing  product  alwut:  (1)  the  extent 
to  which  doctors  or  other  health, 
childcare,  or  medical  professionals 
recommend  or  would  recommend  such 
product;  or  (2)  the  recommendation, 
approval,  or  endorsement  of  such 
product  by  any  health,  childcare,  or 
medical  professional,  profession,  group 
or  other  entity,  unless,  at  the  time  the 
representation  is  made,  respondents 

posses  and  rely  upon  competent  and 

reUable  evidence,  whidi  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  the  representation. 

Part  V  of  the  proposed  order  prohibits 
Del  bom  misrepresenting  the  existence, 
contents  validity,  results,  conclusions, 
or  interpretations  of  any  test,  study,  or 
research,  for  any  drug  or  device  for  the 
treatment  of  lice  in  humans,  or  any 
pesticide  for  treatment  of  Uce,  or  any 
topically  applied  oral  cleansing  product. 
Part  VI  of  the  proposed  order  requires 
the  respondents  to  have  scientific 
sup|>ort  prior  to  malfing  any  claims 
regarding  the  efficacy  of  any  drug  or 
device  for  the  treatment  of  hce  in 
humans,  or  any  pesticide  for  treatment 
of  lice. 

Part  Vn  of  the  proposed  order 
includes  an  inventory  provision  that 
allows  the  respondents  to  sell  Pronto 
boxes  with  the  labeling  unchanged  for 
approximately  forty  days  after  this  order 
becomes  final.  Because  this  matter 
involves  a  drug  regulated  by  the  FDA, 
Part  Vni  of  the  order  includes  a  safe 
harbor  allowing  the  respondent  to  make 
any  claim  permitted  under  a  new  drug 
application,  or  under  a  tentative  final  or 
Rnal  standard  promulgated  by  that 
agency. 

The  proposed  order  also  requires  the 
respondents  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order;  to  provide  copies  of  the  order 
to  certain  personnel  of  Uie  respondent; 
to  notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order;  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facihtate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
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constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secrefa/y. 
(FR  Doc.  98-25845  Filed  g-25-98;  8:45  am] 

BILUNQ  CODE  STSO-OI-M 

FEDERAL  TRADE  COMMISSION 
[File  No.  972-3159] 

Pfizer  Inc.;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  27, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger  or  Kerry  O'Brien,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St., 
Suite  570,  San  Francisco.  CA  94103. 
(415) 356-5270. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  18,  1998),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 


Avenue,  NW..  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
fi-om  respondent  Pfizer  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Pfizer  Inc.  ("Pfizer")  markets  a  variety 
of  over-the-counter  pharmaceuticals, 
including  "RID  Lice  Killing  Shampoo." 
RID  is  a  shampoo  (or  "pediculicide") 
sold  to  treat  people  who  suffer  firom 
head  lice  infestations.  The  RID  package 
includes  a  comb  for  use  in  removing  lice 
eggs.  The  Commission's  complaint 
alleges  the  Pfizer's  advertising  for  RID 
included  false  and  unsubstantiated 
claims  that:  (1)  RID  Lice  Killing 
Shampoo  cures  lice  infestations  in  a 
single  treatment;  (2)  the  RID  egg  removal 
comb  is  one  hundred  percent  effective; 
(3)  clinical  studies  prove  that  RID  Lice 
Killing  Shampoo  cures  lice  infections  in 
a  single  treatment;  and  (4)  clinical 
studies  prove  that  the  RID  egg  removal 
comb  is  one  hundred  percent  effective. 

In  fact,  the  complaint  alleges  that  RID 
is  based  on  a  pesticide  which  is  not  one 
hundred  percent  effective  against  lice 
eggs.  Consumers  should  be  aware  of  this 
limitation  and  make  every  effort  to 
physically  remove  lice  eggs.  In  addition, 
when  this  type  of  pediculicide  is  used, 
consumers  are  instructed  to  apply  a 
second  treatment  in  seven  to  ten  days  to 
kill  any  newly  hatched  lice.  In  addition, 
the  complaint  explains  that  the  RID 
comb,  included  with  the  shampoo,  is 
not  necessarily  one  hundred  percent 
effective.  Lice  eggs  are  difficult  to  see 
and  to  remove.  The  effectiveness  of  the 
comb  is  largely  dependent  on  the  skill 
and  tenacity  of  the  comber. 

The  complaint  further  explains  why 
clinical  studies  do  not  prove  that  RID 
cures  lice  infestations  in  a  single 
treatment.  Specifically,  the  complaint   . 
alleges  that  the  study  Pfizer  relied  upon 
to  make  this  claim  included  the 


application  of  a  single  treatment,  along 
with  a  thorough  combing  that  removed 
all  lice  eggs.  Moreover,  the  studies 
relied  upon  the  claim  that  the  RID  egg 
removal  comb  is  one  hundred  percent 
effective  employed  individuals  trained 
in  egg  removal  to  comb  patients'  hair. 
According  to  the  complaint,  there  is  no 
evidence  that  the  same  results  are 
achievable  by  an  average  consumer. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  would  prohibit  the 
company  from  representing  that  RID 
Lice  Killing  Shampoo  or  any 
substantially  similar  product  cures  a 
lice  infestation  in  a  single  application,  ^ 
unless  the  representation  is  true  and,  at 
the  time  it  is  made,  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that    . 
substantiates  the  representation. 

Parts  n  and  in  of  the  order  require 
that,  for  a  period  of  two  years,  the 
company  make  disclosures  in  its 
advertisements  anytime  it  makes  claims 
regarding  the  efficacy  of  RID  or  any 
substantially  similar  product.  Pursuant 
to  Part  n.  the  following  disclosure  will 
be  required  in  print  ads  and 
promotional  materials:  "Reapplication 
and  egg  removal  are  required  to  ensure 
complete  effectiveness.  See  label  for 
important  information."  Part  III  requires 
the  disclosure.  "Two  Treatments 
Required."  be  made  in  ads 
communicated  through  an  electronic 
medium,  such  as  television.  When  the 
ad  makes  any  claims  regarding 
directions  for  use  of  the  product,  this 
disclosure  must  be  in  the  audio  as  well 
as  the  video  portion  of  the 
advertisement. 

Part  IV  of  the  proposed  order 
prohibits  Pfizer  from  misrepresenting 
the  existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test,  study,  or  research,  for  any  drug  or 
device  for  the  treatment  of  lice  in 
humans,  or  any  pesticide  for  treatment 
of  lice.  Part  V  of  the  proposed  order 
requires  the  company  to  have  scientific 
support  prior  to  making  any  claims 
regarding  the  efficacy  of  any  drug  or 
device  for  the  treatment  of  lice  in 
humans,  or  any  pesticide  for  treatment 
of  lice.  Because  this  matter  involves  a 
drug  regulated  by  the  FDA,  Part  VI  of 
the  order  includes  a  safe  harbor 
allowing  the  respondent  to  make  any 
claim  permitted  under  a  new  drug 
application,  or  under  a  tentative  final  or 
final  standard  promulgated  by  that 
agency.   • 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 


Ut  is  also  « 
distinguished 
these  cases  frc 
required  regai 
Removatron  Ii 
28  (1988),  afr 
also  Americai 
681.  700  (3d  C 
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upon  to  substantiate  claims  covered  by 
the  order;  to  provide  copies  of  the  order 
to  certain  personnel  of  the  respondent; 
to  notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 

Secretary. 

Statement  of  Chainnan  Pitofsky  and 
Commissioners  Anthony  and 
Thompson 

In  the  Matters  of,  Care  Technologies,  Inc., 
File  No.  972-3136,  Del  Pharmaceuticals,  Inc., 
File  No.  972-3084,  Pfizer  Inc.,  File  No.  972- 
3159. 

We  write  to  express  our  view  about 
the  concerns  Commissioner  Swindle 
raises  regarding  the  disclosiu^  remedy 
in  these  cases.  The  orders  require  that, 
for  two  years,  whenever  a  claim  is  made 
regarding  the  efficacy  of  the  lice 
removal  products,  the  respondents 
include  a  disclosure  about  the  necessity 
for  a  second  application  of  their 
product.  Commissioner  Swindle  is 
concerned  that  this  amounts  to 
corrective  advertising,  and  should  not 
be  imposed  absent  evidence  that 
consumers  hold  lingering  misbeliefs. 

Unlike  corrective  advertising  that  is 
designed  to  correct  misbeliefs  caused  by 
past  advertising,  the  disclosure  remedy 
in  these  cases  in  fencing-in  relief, 
designed  to  prevent  purchasers  of 
respondents'  products  from  being 
deceived  by  future  advertising.*  The 
triggered  disclosure  about  the  need  for 
two  treatments  provides  additional 
assurance  that  consumers  will  not  be 
misled  by  future  ads.  We  are  satisfied 
that  the  triggered  disclosures  in  these 
orders  are  appropriate  and  reasonably 
related  to  the  alleged  violations  of 
Section  5. 

Statement  of  Commissioner  Orson 
Swindle 

In  the  Matters  of.  Care  Technologies,  Inc., 
File  No.  972-3136,  Del  Pharmaceuticals,  Inc., 
File  No.  972-3084,  Pfizer  Inc.,  File  No.  972- 
3159. 

I  have  voted  to  accept  these  consent 
agreements  for  public  comment  despite 


>  It  is  also  worth  noting  that  the  Commission  has 
distinguished  triggered  disclosures  such  as  those  in 
these  cases  from  corrective  advertising,  which  is 
required  regardless  of  the  contents  of  the  ad. 
Removatron  Infl  Corp..  Ill  F.T.C.  206,  311-12  n. 
28  (1988),  a£rd,  884  F.2d  1489  (1st  Cir.  1989).  See 
also  American  Home  Prods.  Corp.  v.  FTC,  695  F.2d 
681.  700  (3d  Cir.  1982). 


my  reservations  about  the  disclosure 
requirements.  Advertising  for  these  lice 
treatment  products  has  contained  false 
and  misleading  claims  that  the  products 
can  eradicate  an  infestation  after  a 
single  use.  In  truth,  reapplication  and 
careful  combing  are  required  to 
complete  the  treatments.  I  have  no 
doubt  that  the  injunctive  provisions  are 
needed  and  appropriate  to  address  these 
misrepresentations. 

The  settlements,  however,  go  further. 
Under  the  terms  of  the  consent  orders,  ■ 
the  respondents  would  be  required  for 
two  years  to  state,  in  any  advertising  for 
lice  treatments  that  makes  an  efficacy 
claim,  that  two  applications  of  the 
treatment  are  necessary.  The  orders 
would  mandate  this  disclosure  in 
addition  to  prohibiting  the  challenged 
claims  and  requiring  competent  and 
reliable  scientific  evidence  to 
substantiate  any  representation  about 
the  efficacy  of  the  products. 

The  disclosures  cannot  be  justified  as 
necessary  to  correct  a  deception  by 
omission.  The  orders  prohibit  the 
challenged  claims  and  require 
substantiation  for  future  claims.  Any 
representation — either  express  or 
implied — that  only  one  application  will 
complete  the  treatment  would  violate 
the  terms  of  this  order.  The  disclosures 
are  therefore  not  necessary  to  protect 
against  false  or  misleading  claims  about 
the  efficacy  of  a  single  treatment. 

The  proposed  consent  orders  in  effect 
require  that  the  respondents  include  a 
corrective  message  in  their  advertising. 
We  have  no  evidence  that  the 
respondents'  marketing  substantially 
created  or  reinforced  a  lingering 
misimpression  about  these  products. 
Warner-Lambert  Co.  v,  FTC,  562  F.2d 
749  (D.C.  Cir.  1977),  cert,  denied.  435 
U.S.  950  (1978).  The  disclosure 
requirement  cannot,  therefore,  be 
justified  as  corrective  advertising. 

Fencing-in  relief  in  a  consent  order 
could  arguably  require  that  the 
respondent  disseminate  information  to 
educate  consumers.  In  these  cases, 
however,  I  fear  that  we  are  using  our 
fencing-in  authority  to  justify  what  is 
actually  corrective  advertising.  If  we 
cannot  meet  the  standard  for  imposing 
this  relief  as  corrective  advertising,  let 
us  not  try  to  camouflage  it  as  fencing- 
in. 

I  support  the  Commission's  move 
toward  stronger  remedies.  In  this  case, 
the  injunctive  provisions,  together  with 
the  FDA-mandated  labeling,*  should 


ensure  that  consumers  have  truthful  and 
accurate  information  before  and  after 
purchase.  The  disclosure  requirement, 
however,  is  superfluous  and  the  facts  do 
not  justify  corrective  advertising. 
[FR  Doc.  98-25846  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Reallotment  of  FY  1997  Funds  for  Low 
income  Home  Energy  Assistance 
Program  (UHEAP) 

agency:  Office  of  Community  Services, 

ACF,  DHHS. 

ACTION:  Notice  of  final  determination 

concerning  funds  available  for 

reallotment. 

SUMMARY:  In  accordance  with  section 
2607(b)(1)  of  the  Low  Income  Home 
Energy  Assistance  Act,  title  XXVI  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  as  amended  (42  U.S.C.  8621  et 
seq.),  a  notice  was  published  in  the 
Federal  Register  on  August  6, 1998 
announcing  the  Secretary's  preliminary 
determination  that  $82,025  in  FY  1997 
Low  Income  Home  Energy  Assistance 
Program  (LIHEAP)  funds  may  be 
available  for  reallotment  to  other 
LIHEAP  grantees  and  offering  the  State 
which  is  the  source  of  funds  a  period  for 
comments,  which  closed  August  31, 
1998.  No  comments  were  received. 

Therefore,  in  accordance  with  the 
requirements  of  section  2607(a)(2)(C), 
$82,025  will  be  reallotted  to  most 
current  LIHEAP  grantees  based  upon  the 
current  allocation  formula  contained  in 
section  2604  of  the  Act  and  under  the 
terms  of  applicable  State/Tribe 
agreements,  except  that  HHS  will  not 
issue  grants  under  $25  because  the  cost 
of  issuing  the  grant  for  that  amount  is 
greater  than  the  amount  of  the  grant. 
These  reallotted  funds  are  being 
distributed  by  statutory  formula  to 
States,  Indian  Tribes  and  Tribal 
organizations,  and  insular  areas  that  are 
currently  grantees  under  the  LIHEAP 
program  for  FY  1998.  No  other  entities 
may  apply  for  or  receive  the  funds  from 
HHS. 

The  reallotted  funds  must  be  treated 
by  LIHEAP  grantees  receiving  them  as 


'  The  FDA  requires  the  following  statement  on 
the  label  of  any  shampoo  formulated  to  treat  head 
lice: 

Apply  to  affected  area  until  all  the  hair  is 
thoroughly  wet  with  product.  Allow  product  to 


remain  on  area  for  10  minutes  but  no  longer.  Add 
suRicient  warm  water  to  form  a  lather  and  shampoo 
as  usual.  Rinse  thoroughly.  A  fine-toothed  comb  or 
special  lice/nit  removing  comb  may  be  used  to  help 
remove  dead  lice  or  their  eggs  (nits)  &t>m  hair.  A 
second  treatment  must  be  done  in  7  to  10  days  to 
kill  any  newly  hatched  lice. 
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an  amount  appropriated  for  FY  1998.  As 
FY  1998  funds,  they  will  be  subject  to 
all  of  the  requirements  of  the  Act, 
including  section  2607(b)(2),  which 
requires  that  a  grantee  must  obligate  90 
percent  of  its  total  block  grant  allocation 
for  a  fiscal  year  by  the  end  of  the  fiscal 
year  for  which  the  funds  are 
appropriated,  that  is,  by  September  30, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Fox,  Director,  Division  of  Energy 
Assistance,  Office  of  Community 
Services,  370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447;  telephone  (202) 
401-9351. 

Dated:  September  18, 1998. 
Donald  Sykes, 

Director,  Office  of  Community  Services. 
(FR  Doc.  98-25881  Filed  9-2S-98;  8:45  am] 

HLUNa  COOC  41M-ai-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  Safety  Risk  Assessment 
CIsaringhouss;  Postponement  of  Open 
Tachnicai  Workshop 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  and  the  Joint 
Institute  for  Food  Safety  and  Applied 
Nutrition  (JIFSAN)  are  annoimcing 
postponement  of  an  open  technical 
workshop  on  the  formation  of  a  Food 
Safety  Risk  Assessment  Clearinghouse 
originally  scheduled  for  October  5  and 
6. 1998  (63  FR  40530,  July  29, 1998). 
The  workshop  is  being  postponed  due 
to  scheduling  conflicts  as  well  as  the 
need  for  further  research  to  assure  that 
the  technical  workshop  will  be  effective 
at  soliciting  input  into  the  clearinghouse 
framework  docvunent. 

Date  and  Time:  The  technical 
workshop  will  be  rescheduled  for  early 
1999. 

Registration:  Notification  of 
postponement  and  the  new  workshop 
date  will  be  sent  to  all  preregistered 
parties.  To  be  automatically  notified  of 
the  new  workshop  date,  please  contact 
Jacqueline  M.  Williams,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
315),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-205-4224,  FAX  202-205-4422.  or 
monitor  on-line  at  "http:// 
www.life.umd.edu/jifsan/chDuse.html". 
FOR  further  information  CONTACT: 
Valerie  M.  Davis  (FDA)  or  Roberta 
Morales,  VA-MD  Regional  College  of 
Veterinary  Medicine,  University  of 


Maryland,  College  Park,  MD,  20742- 
3711,  301-935-6083,  ext.  158,  FAX 
301-935-0149. 

SUPPLEMENTARY  INFORMATION:  The  May 
1997  Report  to  the  President  on  the 
National  Food  Safety  Initiative 
described  the  need  to  establish  a 
clearinghouse  that  would  collect  and 
catalogue  available  data  and 
methodology  pertinent  to  microbial  risk- 
assessment  offered  by  the  private  sector. 
trade  associations.  Federal  and  State 
agencies,  and  international  sources.  The 
goals  of  the  clearinghouse  would  be  to 
consolidate  research  data  and 
methodology  from  public  and 
proprietary  sources,  assis^t  in 
coordinating  research  activities,  identify 
gaps  in  needed  research,  and  assist  in 
the  development  of  microbial  risk 
assessment  models. 

An  open  meeting  was  held  on  August 
7. 1998,  which  provided  an  overview  of 
risk  assessment,  introduced  the  concept 
of  a  risk  assessment  clearinghouse,  and 
identified  and  solicited  the  needs  of 
potential  users.  Input  of  potential  users 
from  Federal  and  local  government, 
academia,  private  industry,  and 
consumer  groups  in  attendance  at  the 
meeting  are  still  being  evaluated  but 
several  general  observations  are  evident: 
(1)  There  is  widespread  interest  and 
support  for  the  clearinghouse  among  all 
groups;  (2)  it  is  critical  to  involve 
interested  parties  at  every  stage  in  the 
development  of  the  clearinghouse;  (3) 
educational  efforts  to  explain  the  role  of 
risk  assessment  in  food  safety 
decisionmaking  should  continue;  and 
(4)  the  risk  assessment  clearinghouse 
must  provide  access  to  information  in 
areas  of  risk  management  and  food 
safety  that  would  be  useful  to  a  broad 
cross  section  of  users. 

Summaries  from  focus  group 
discussions  and  raw  data  collected  fivm 
the  participants  in  the  August  7. 1998, 
open  meeting  entitled  "Risk  Assessment 
Clearinghouse:  Users  and  Needs"  will 
be  posted  on  the  World  Wide  Web 
(WWW)  at  "http://www.life.umd.edu/ 
jifsan/chouse.html".  Those  accessing 
the  website  will  be  able  to  submit 
further  input  directly  on  the  website.  In 
addition,  the  draft  clearinghouse 
homework  document,  intended  to  be 
the  focal  point  of  the  upcoming 
technical  workshop,  will  be  posted  on 
the  WWW  at  "http://www.life.umd.edu/ 
jifsan/chouse.html".  Comments  are 
encouraged  and  input  will  be  accepted 
directly  on  the  website.  The  new  date 
and  location  of  this  workshop  will  be 
announced  on  the  previously  mentioned 
WWW  address. 


Dated:  September  21, 1998. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-25794  Filed  9-25-98;  8:45  am] 
MLUNG  CODE  41M-ei-f 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Orthopaedic  and  Rehat>iHtation 
DevkMS  Panel  of  ths  Medical  Devices 
Advisory  Committar,  Notice  of  Msettng 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Orthopaedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Conmiittee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  8, 1998,  9:30  a.m.  to  6 
p.m.,  and  October  9, 1998.  8  a.m.  to  5 
p.m. 

Location:  Corporate  Bldg..  conference 
room  020B.  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Hany  W.  Demian, 
Center  for  Devices  and  Radiological 
Health  (HFZ-410),  Food  and  Drug 
Administration,  9200  Corporate  Blvd.. 
Rockville.  MD  20850,  301-594-2036.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12521.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  October  8, 1998,  the 
committee  will  consider  issues  relating 
to  the  study  and  evaluation  of  spinal 
device  assemblies.  In  the  context  of  a 
preliminary  backgroimd  docimient 
entitled  "Guidance  Document  for  the 
Preparation  of  IDE's  for  Spinal 
Assemblies,"  the  committee  will  be 
asked  to  address  scientific  issues 
pertaining  to  the  development  of 
investigational  device  exemptions 
(IDE's)  applications  for  spinal  device 
assemblies.  This  will  include  inclusion/ 
exclusion  criteria,  type  of  control(s), 
study  endpoints,  and  length  of 
followup.  Single  copies  of  the 
preliminary  backgroimd  document  are 
available  to  the  public  by  contacting  the 
Division  of  Small  Manufacturers 
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Assistance  (DSMA),  Center  for  Devices 
and  Radiological  Health,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  1-800-638-2041 
or  301-443-6597.  or  by  FAX  301-443^ 
8818  and  requesting  by  shelf  number 
2250. 

On  October  9, 1998,  the  committee 
will  discuss,  make  recommendations, 
and  vote  on  a  premarket  approval 
application  for  a  cancellous  bone 
cement. 

Procedure:  On  October  8, 1998,  firom 
11:30  a.m.  to  6  p.m.,  and  on  October  9, 
1998,  firom  8  a.m.  to  5  p.m.,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  1, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:30 
p.m.  and  2  p.m.  on  October  8, 1998,  and 
between  approximately  8:15  a.m.  and 
8:45  a.m.  on  October  9, 1998.  Near  the 
end  of  committee  deliberations  on  both 
days,  a  30-minute  open  public  hearing 
will  be  conducted  for  interested  persons 
to  address  issues  specific  to  the 
submission  before  the  committee.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  by  October  1, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Presentation  of  Data:  On 
October  8, 1998,  from  9:30  a.m.  to  10:30 
a.m.,  the  meeting  will  be  closed  to  the 
public  to  permit  the  committee  to  hear 
and  review  trade  secret  and/or 
confidential  commercial  information  (5 
U.S.C.  552b(c)(4))  on  IDE's. 

Closed  Committee  Deliberations:  On 
October  8, 1998,  from  10:30  a.m.  to 
11:30  a.m.,  the  meeting  will  be  closed  to 
the  public  to  permit  FDA  to  present  to 
the  committee  trade  secret  and/or 
confidential  information  (5  U.S.C. 
552b(c](4))  regarding  present  and  future 
FDA  issues. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
October  8  and  9, 1998,  Orthopaedic  and 
Rehabihtation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
meeting.  Because  the  agency  believes 
there  is  some  urgency  to  bring  these 
issues  to  public  discussion  and 
qualified  members  of  the  Orthopaedic 
and  Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  concluded  that  it  was  in 


the  public  interest  to  hold  this  meeting 
even  if  there  was  not  sufficient  time  for 
the  customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  22, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
IFR  Doc.  98-25905  Filed  9-23-98;  4:88  pml 

BILUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Minerals  Management  Advisory  Board; 
Notice  of  Renewal  Revision 

agency:  Minerals  Management  Service, 

DOI. 

ACTION:  Minerals  Management  Advisory 

Board  notice  of  renewal/revision. 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix).  Notice  is  hereby 
given  that  the  Secretary  of  the  Interior 
is  renewing  the  Minerals  Management 
Advisory  Board  Charter  and  revising  it 
to  reflect  minor  membership  changes  in 
the  Royalty  Policy  Committee  and  the 
Alaska  Outer  Continental  Shelf  Region 
Offshore  Advisory  Committee.  The 
charter  for  the  OCS  Scientific 
Committee  is  expanded  to  include  the 
OCS  Sand  and  Gravel  Program. 
The  purpose  of  the  Minerals 
Management  Advisory  Board  is  to 
provide  advice  to  the  Secretary  of  the 
Interior  and  other  officers  of  the 
Department  in  the  performance  of 
discretionary  functions  of  the  OCS 
Lands  Act,  as  amended,  including  all 
aspects  of  leasing,  exploration, 
development,  and  protection  of  the 
resources  of  the  OCS.  The  Board  also 
advises  the  Department  on  discretionary 
functions  under  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  the 
Geothermal  Steam  Act  of  1970,  the 
mineral  leasing  laws  for  coal  and  other 
solid  mineral  leases. 
FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  regarding  the 
Committee  may  be  obtained  from  Terry 
Holman,  Program  Management  Officer, 
Minerals  Management  Service, 
Department  of  the  Interior,  1849  C 
Street.  NW.,  Washington,  DC  20240. 

Certification  of  Statement 

I  hereby  certify  that  the  renewal  and 
revision  of  the  Minerals  Management 
Advisory  Board  Charter  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 


Department  of  the  Interior  by  43  U.S.C. 
1331  et  seq.,  30  U.S.C.  1701  et  seq..  and 
30  U.S.C.  1001  et  seq. 

Dated:  September  21. 1998. 
Bruce  Babbitt, 
Secretary  of  the  Interior 
[PR  Doc.  98-25804  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  4310-MR-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Final 
Programmatic  Environmental 
Assessment  and  Draft  Comprehensive 
Conservation  Plan  for  Cabeza  Prieta 
National  Wildlife  Refuge  and 
Wilderness 

agency:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Notice. 

summary:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  WildUfe  Service 
(Service)  has  completed  a  Final 
Programmatic  Environmental 
Assessment  and  associated  Draft 
Comprehensive  Conservation  Plan 
(CCP)  for  the  Cabeza  Prieta  National 
Wildlife  Refuge  and  Wilderness,  Ajo, 
Arizona.  A  Finding  of  No  Significant 
Impact  (FONSI)  has  been  issued 
consequent  to  the  issuance  of  the  Final 
Programmatic  Environmental 
Assessment  (EA).  The  Service  is 
furnishing  this  notice  in  compliance 
with  Service  CCP  policy:  (1)  to  advise 
other  agencies  and  the  public  of  the 
availability  of  the  documents,  and  (2)  to 
obtain  input,  comments,  and 
suggestions  with  respect  to  the  Service's 
proposed  management  objectives  and 
strategies  detailed  in  the  draft  CCP 
dociunent. 

Approval  of  the  Programmatic  EA 
constitutes  the  definition  of  appropriate 
management  approaches  leading  to  the 
achievement  of  the  refuge's  purposes 
and  mission  of  the  National  Wildlife 
Refuge  System.  It  is  out  of  this  basic 
approach  that  draft  CCP  objectives  and 
strategies  were  developed  and  attached 
to  the  Programmatic  EA.  The  proposed 
management  changes  include,  but  are 
not  necessarily  limited  to  the  following 
approaches: 

•  A  continuation  of  access  to  refuge 
lands  by  permit  only; 

•  Reclamation  of  Childs  Mountain 
Summit  resulting  in  the  net  reduction  of 
development  footprint  from  5  acres  to 
less  than  1  acre  (400%  reduction)  as 
part  of  the  Federal  Aviation 
Administration  (FAA)  ARSR-4  Radar 
Construction  project.  [FAA  FONSI 
/Record  of  Decision  (ROD)  dated  Jan.  22. 
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1998  and  FONSI/  ROD  Amendment 
dated  March  23, 1998,  are  incorporated 
by  reference;) 

•  The  setting  of  research  priorities  to 
include:  endangered  species,  effects  of 
artificial  waters,  biodiversity  and 
ecological  issues,  water  quality,  military 
activities,  wilderness  resources,  and 
archaeological/  cultural  resources; 

•  The  closure  of  almost  30  miles  of 
the  existing  "administrative  trail 
system"  within  designated  wilderness 
to  any  routine  motorized  administrative 
access; 

•  The  closure  and  reclamation  of 
almost  139  miles  of  old  trails  in 
designated  wilderness  not  considered 
usehil  in  the  management  of  refuge 
resources; 

•  The  enhancement  of  monitoring 
and  evaluation  of  impacts  of 
management  and  public  activities  of 
refuge  resources; 

•  A  focus  on  evaluating  the  effect  of 
developed  waters  on  refuge  resources; 

•  A  continuation  and  expansion  of 
strategies  that  benefit  desert  bighorn 
sheep  and  endangered  Sonoran 
pronghom; 

•  An  expansion  of  strategies  that 
benefit  a  diversity  of  flora  and  faima  and 
their  habitats; 

•  An  allowance  for  maintenance  and 
minor  rehabilitation  of  a  limited  number 
of  refuge  waters  within  wilderness; 

•  A  continuation  of  the  use  of  photo- 
monitoring  and  telemetry  of  Sonoran 
pronghom  and  other  species; 

•  Implementation  of  a  Recreational 
Impact  Monitoring  Plan; 

•  Development  and  implementation 
of  strategies  to  prevent  border  cattle 
encroachment; 

•  Continuing  development  of 
strategies  and  time-frame  for  short  and 
long  term  reclamation  of  the  summit  of 
Chi  Ids  Mountain; 

•  Establishment  of  a  watchable 
wildlife  and  interpretive  area  on  Childs 
Mountain; 

•  A  continuation  of  4  wheel  drive 
restrictions  to  access  El  Camino  del 
Diablo  and  Christmas  Pass/Tacna  Roads; 

•  In  accordance  with  Refuge 
Compatibility  Pohcy,  assess  the  possible 
expansion  of  the  hunt  program  to 
include  closely  controlled  deer  hunting 
and  small  game  hunting  in  a  limited 
number  of  geographically  defined  areas 
of  the  refuge; 

•  Inclusion  of  management  flexibility 
with  respect  to  allowable  vehicles  in 
non  wilderness  areas; 

•  A  continuation  of  case-by-case 
restrictions  on  the  use  of  horses  and 
pack  animals  on  the  refuge; 

•  Possible  acquisition  of  30  acres  next 
to  refuge  headquarters  for  use  as  a  desert 
interpretive  site; 


•  Expansion  of  efforts  to  cooperate 
with  adjoining  jurisdictions  and  refuge 
stakeholders; 

•  Continued  improvement  in 
relationships  with  the  military  and 
other  federal  agencies,  Tdhono 
O'Odham  Nation,  the  Hia-Ced 
O'Odham,  and  the  Yuman  Native 
American  interests  on  the  west  side  of 
the  refuge; 

•  Improvements  to  staffing  and 
funding; 

•  Continued  restrictions  on  the  use  of 
wood  campfires;  and 

•  In  accordance  with  Refuge 
Compatibility  Policy,  development  of  a 
Copper  Canyon  auto  tour  loop  in 
cooperation  with  the  BLM. 

Tne  Programmatic  EA  contained  a 
range  of  four  management-firamework 
alternatives  inclusive  of:  the  Proposed 
Alternative,  a  No-Action  Alternative,  a 
Progressive  Management  (Development 
oriented)  Alternative,  and  a  Limited  or 
Restricted  Management  Alternative. 

Based  on  a  review  and  evaluation  of 
the  information  contained  in  the 
Programmatic  EA,  it  was  determined 
that  the  approval  of  the  individual  or 
cumulative  approaches  reflected  in  the 
Proposed  Alternative,  did  not  constitute 
a  major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
himian  environment  within  the  meaning 
of  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA). 
Therefore,  an  Environmental  Impact 
Statement  is  not  required.  However,  it  is 
the  intent  of  the  Service  to  revisit 
questions  of  potential  significant 
environmental  consequences  in 
accordance  with  NEPA  upon 
consideration  of  the  implementation  of 
site  specific  proposals  called  for  and 
discussed  in  the  final  plan  docimient. 
DATES:  The  Service  will  be  open  to 
written  advice  and  comment  on  the 
draft  CCP  Objectives  and  Strategies 
through  November  15, 1998. 
ADDRESSES:  Address  requests  for  copies 
of  the  document,  comments  on  the  draft 
CCP  objectives  and  strategies,  or  request 
for  more  information  to:  Mr.  Tom  Baca, 
Natural  Resource  Planner,  U.S.  Fish  and 
Wildlife  Service,  Southwest  Region, 
Division  of  Refuges  and  Wildlife,  PC 
Box  1306,  Albuquerque,  NM  87103. 
SUPPLEMENTARY  INFORIMATION:  It  is  the 
U.S.  Fish  and  Wildlife  Service  policy  to 
have  all  lands  within  the  National 
Wildlife  Refuge  System  managed  in 
accordance  with  an  approved  CCP.  The 
CCP  guides  management  decisions  and 
identifies  refuge  goals,  long-range 
objectives,  and  strategies  for  achieving 
refuge  purposes.  The  planning  process 
has  considered  and  will  continue  to 
consider  many  elements,  including 


habitat  and  vdldlife  management, 
habitat  protection  and  acquisition, 
public  and  recreational  uses,  and 
cultural  resources.  Continued  public 
input  into  this  planning  process  is 
essential.  The  CCP  docimient  when 
finalized  will  provide  other  agencies 
and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Service  will 
implement  management  strategies. 

Review  of  these  projects  vdll  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR  parts  1500-1508), 
other  appropriate  FederaHaws  and 
regulations,  including  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997,  Executive  Order  12996.  and 
Service  policies  and  procedures  for 
compliance  with  those  regulations. 

The  Service  anticipates  that  a  Final 
CCP  will  be  available  by  December  30, 
1998. 

Dated:  September  22, 1998. 
GcofiErey  L.  Haskett. 
Deputy  Regional  Director. 
[PR  Doc.  98-25963  Filed  9-25-98;  8:45  am] 

BILUNQ  CODE  4310-<»-P 


DEPARTMENT  OF  THE  INTERIOR 

Qeological  Survey 

Federal  Qeographic  Data  Committee 
(FQDC);  Public  Comment  on  the 
Proposal  to  Develop  the  "Biological 
Nomenclature  and  Taxonomy  Data 
Standard"  as  a  Federal  Qeographic 
Data  Committee  Standard 

action:  Notice;  Request  for  comments. 

SUMMARY:  The  FGDC  is  soliciting  public 
comments  on  the  proposal  to  develop  a 
"Biological  Nomenclatiire  and 
Taxonomy  Data  Standard."  If  the 
proposal  is  approved,  the  standard  will 
be  developed  following  the  FGIX: 
standards  development  and  approval 
process  and  will  be  considered  for 
adoption  by  the  FGDC. 

In  its  assigned  federal  leadership  role 
in  the  development  of  the  National 
Spatial  Data  Infrastructure  (NSDI),  the 
Committee  recognizes  that  FGDC 
standards  must  also  meet  the  needs  and 
recognize  the  views  of  State  and  local 
governments,  academia,  industry,  and 
the  pubUc.  The  purpose  of  this  notice  is 
to  solicit  such  views.  The  FGDC  invites 
the  commimity  to  review  the  proposal 
and  comment  on  the  objectives,  scope, 
approach,  and  usability  of  the  proposed 
standard;  identify  existing  related 
-standards;  and  indicate  their  interest  in 
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participating  in  the  development  of  the 

standard. 

DATES:  Comments  must  be  received  on 

or  before  October  15,  1998. 

CONTACT  AND  ADDRESSES:  Comments 

may  be  submitted  via  Internet  mail  or  by 

submitting  electronic  copy  on  diskette. 

Send  comments  via  internet  to:  gdc- 

taxpro@www.fgdc.gov. 

A  soft  copy  version,  on  a  3.5x3.5 
diskette  in  WordPerfect  5.0  or  6.0/6.1 
format,  along  with  one  hardcopy  version 
of  the  comments  may  be  sent  to  the 
FGDC  Secretariat  (attn:  Jennifer  Fox)  at 
U.S.  Geological  Survey,  590  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia,  20192. 
SUPPLBMENTARY  MFORMATION:  Following 
is  the  complete  proposal  for  the 
"Biological  Nomenclature  and 
Taxonomy  Data  Standard". 

Project  Title:  Development  of  a 
Biological  Nomenclature  and  Taxonomy 
Data  Standard. 

Date  of  Proposal:  June  3, 1998. 

Submitting  Organization:  FGDC 
Biological  Data  Working  Grbup. 

Point  of  Contact:  Barbara  Lambome. 
Environmental  Protection  Agency, 
Washington,  D.C.  (202)  260-3643 
lambome.barbara@epa.gov. 

Ojbectives:  The  objectives  are  to 
provide  a  standardized,  comprehensive, 
and  consistent  refierence  of  scientific 
names  (nomenclature)  and  associated 
classification  (taxonomy)  for  biological 
species.  This  comprehensive  standard 
will  thus  support  the  coordination, 
discovery,  comparison,  exchange, 
organization  and  integration  of 
biological  data  among  different 
government  and  non-govenunent 
agencies,  organizations,  and 
individuals.  The  standard  will  be  based 
on  the  cooperative  activities  of  many 
groups  (including  several  federal 
agencies)  that  are  maintaining  active 
programs  in  developing  standardized 
credible  nomenclatures  and  taxonomies 
for  specific  biological  groups  of  interest 
to  meet  their  respective  missions.  This 
data  standard  will  also  link  to  and 
support  the  implementation  of  the 
existing  FGDC  Vegetation  Classification 
Standard,  FGDC  Wetlands  Classification 
Standard,  and  the  proposed  Biological 
Profile  of  the  FGDC  Content  Standard 
for  Digital  Geospatial  Metadata,  as  well 
other  biologically  oriented  standards,  by 
serving  as  the  accepted  standard 
reference  for  biological  nomenclature 
and  taxonomy  for  these  standards. 

Scope:  This  standard  will  focus  on 
providing  a  standardized  and  consistent 
reference  for  scientific  names  (including 
scientific  synonyms  and  common 
names)  and  taxonomy  for  plant,  animal, 
fungal,  moneran  and  protist  species. 


The  standard  should  be  used  to  support 
the  discovery,  comparison,  exchange, 
organization  and  integration  of  any 
biological  data  (or  related  information 
product)  that  includes  scientific  names 
of  species  (or  higher  taxonomic  groups) 
as  part  of  its  data  structure. 

Justification/Benefits:  Most  biological 
data  sets  include  some  data  on  the 
scientific  names  (nomenclature)  and/ 
common  (vernacular)  names  and 
associated  classification  (taxonomy)  of 
the  species  and/or  higher  taxonomic 
groups  (genera,  familities,  etc.)  which 
are  the  focus  of  the  data  set.  Due  to  the 
long  scientific  history  and  inherent 
complexity  of  the  science  of  payments, 
many  sp>ecies  have  been  assigned  two  or 
more  diffierent  scientific  names  and 
associated  classifications  by  different 
specialists.  The  application  of  common 
names  to  organisms  is  even  less 
consistent  and  thus  more  complex.  This 
relatively  common  situation  obviously 
makes  it  difficult  to  locate,  compare, 
share,  exchange,  and  integrate  biological 
data  among  different  agencies  and 
organizations  in  an  accurate  and 
efficient  manner.  Therefore,  a  key 
element  in  fostering  development  of  a 
distributed  federal  of  biological  data  and 
information  through  the  National 
Spatial  Data  Infi^structiire  (and  the 
complementary  National  Biological 
Liformation  Infrastructure)  is  the 
availability  of  a  comprehensive, 
standardized  reference  for  biological 
nomenclature  and  taxonomy  that  can  be 
used  by  anyone  interested  in  locating, 
comparing,  exchanging,  and  integrating 
two  or  more  biolocial  data  sets.  "Hiis 
proposed  standard  will  provide  a 
consistent  reference  of  the  "accepted" 
scientific  names  for  biological  species, 
together  with  synoynyms  and  common 
names.  Users  will  thus  be  able  to  rely 
upon  this  standard  reference  to 
determine  the  accepted  scientific  name 
which  then  can  be  used  to  compare, 
relate,  exchange  and/or  integrate 
biological  data  that  may  use  different 
scientific  or  common  names  for  the 
seune  species. 

The  proposed  standard  will  also  serve 
as  the  source  of  scientific  nomenclature 
and  taxonomy  for  the  existing  FGDC 
Vegetation  Classification  Standard, 
FGDC  Wetlands  Classification  Standard, 
and  for  the  proposed  Biological  Profile 
of  the  FGDC  geospatial  metadata  content 
standard.  It  will  thus  support  the  further 
implementation  of  these  FGCX^ 
standards  efforts. 

Development  Approach:  Ciurently, 
six  Federal  agencies  (Environmental 
Protection  Agency,  National  Oceanic 
and  Atmospheric  Administration, 
Agricultural  Research  Service,  Natural 
Resources  Conservation  Service,  the 


United  States  Geological  Survey,  and 
the  Smithsonian  Institution  National 
Museum  of  Natural  History)  are 
participating  in  the  development  and 
operation  of  the  Integrated  Taxonomic 
Information  System  (ITIS),  a  WWW- 
accessible  database  of  scientific  names 
and  taxonomy  for  biota  (http:// 
www.itis.usda.gov/itis). 

ms  relies  on  the  continuance  of 
independently-funded,  scientific 
activities  of  various  agencies, 
organizations,  and  institutions  to 
contribute  reUable  data  that  are 
complaint  vtrith  ITIS  standards.  Through 
this  federation  of  scientific  entities 
agreeing  to  work  together  through 
common  standards,  the  creation  and 
maintenance  of  a  standardized, 
comprehensive  taxonomic  reference  for 
the  Nation  is  possible.  It  is  inherent  in 
the  adoption  of  ITIS  as  the  biological 
nomenclature  and  taxonomic  standard 
that  the  FGDC  and  its  members 
recognize  the  data  contributors  to  ITIS, 
particularly  supporting  U.S.  Federal 
projects  such  as  the  PLANTS  database 
of  U^A,  which  has  previously  been 
recagnized  as  an  FGDC  standard. 

rniS  was  endorsed  as  a  national-level 
standard  in  the  National  Performance 
Review/Government  Information 
Technology  Services  Board  recent  report 
"Access  America — Reengineering 
Through  Information  Technology".  The 
report  recommends  "Implementing  the 
national-level  standards  that  are  needed 
to  support  greater  sharing  and  use  of 
biological  information"  and  broadening 
the  rnS  community  of  partners. 

The  FGDC  Biological  Data  Working 
Group  will  work  with  an  interagency 
project  team  representing  the  ITIS 
Federal  partner  agencies  to  develop  a 
draft  FGDC  data  standard,  based  on  the 
consideration  of  the  existing  ITIS 
system  as  the  possible  "foundation"  for 
this  standard.  The  draft  standard  then 
will  be  submitted  by  the  Biological  Data 
Working  Group  to  the  FGDC  Standards 
Working  Group  for  review  and  approval 
prior  to  being  distributed  for  full  public 
review. 

Development  and  Completion 
Schedule:  The  Biological  Data  Working 
Group  will  ask  ITIS  Federal  agency 
partners  to  form  an  ad  hoc  standards 
project  team  to  begin  development  of 
the  draft  data  standard  as  soon  as  the 
initial  pubUc  review  of  the  standards 
proposal  is  completed.  It  is  expected 
that  development  of  a  draft  data 
standard  will  take  the  standards  project 
team  approximately  3  full  months,  with 
another  2  months  for  the  FGDC 
Biological  Data  Working  Group  to 
revaew  and  revise  the  work  of  the 
standards  project  team  as  needed.  The 
Biological  Data  Working  Group  will 


51588 


Federal  Register/ Vol.  63.  No.  187 /Monday,  September' 28.  1998 /Notices 


then  submit  the  draft  standard  to  the 
Standards  Working  Group  for  review 
and  approval  before  release  of  the 
standard  for  the  requisite  90-day  public 
review  period.  Following  public  review, 
the  standard  project  team  will  evaluate 
and  summarize  all  comments  received, 
make  the  necessary  revisions  to  the 
standards,  and  prepare  the  final  draft  for 
submission  to  the  Standards  Working 
Group,  via  the  Biological  Data  Working 
Group.  It  is  expected  that  the  standard 
could  be  completed  and  approved  by 
the  FGIX:  Committee  within 
approximately  10-12  months  from  the 
time  the  Standards  Working  Group 
approves  this  standardsproposal. 

Resources  Required:  Tne  members  of 
the  FGDC  Biological  Data  Working 
Group,  working  with  the  standards 
project  team  comprised  of 
representatives  of  the  ITIS  Federal 
agency  partners,  have  adequate 
resources  (primarily  staff  time)  available 
to  support  development  of  the  standard. 
If  there  is  interest  on  the  part  of  NSGIC 
and/ or  the  National  Association  of 
Counties  (or  other  FGDC  collaborating 
groups  or  organizations)  in  attending 
and  participating  in  meetings  of  the 
FGDC  Biological  Data  Working  Group 
focused  on  development  of  the 
proposed  data  standard,  it  is  possible 
that  FGDC  funds  may  be  needed  to  help 
defray  travel  costs  for  these  non-Federal 
participants. 

Potential  Participants:  The  FGDC 
Biological  Data  Working  Group  includes 
representatives  of  eight  different  Federal 
agencies,  plus  The  Nature  Conservancy. 
The  mS  partnership  includes  six 
different  U.S.  Federal  agencies,  plus 
biological  scientists  from  other 
government  agencies,  natural  history 
museums,  universities,  and 
international  organizations.  ITIS  has 
recently  expanded  its  partnership  to 
include  the  Canadian  government.  This 
diverse  group  of  existing  participants 
will  be  enhanced  during  the  standards 
development  process  by  an  aggressive 
"outreach"  campaign  to  enlist  the 
participation  and  input  of  other 
agencies,  organizations,  and  individuals 
with  expertise,  responsibilities,  and/or 
interests  in  the  area  of  biological 
nomenclature  and  taxonomy  and 
biological  data  exchange. 

Related  Standards:  The  proposed 
standard  related  directly  to  and  will 
support  full  implementation  of  the 
FGDC  Vegetation  Classification 
Standard  and  the  proposed  Biological 
Profile  of  the  FGDC  metadata  content 
standard.  It  also  relates  to  the  FGDC 
Wetlands  Classification  Standard. 

Other  Targeted  Authorization  Bodies: 
This  proposed  standard  is  not  currently 
targeted  for  consideration  by  any  other 


authorizing  bodies.  Because  of  its  direct 
linkage  to  the  FGDC  Vegetation 
Classification  Standard  and  FGDC 
metadata  content  standard  (through  the 
proposed  Biological  Profile),  it  is 
anticipated  that  the  proposed  standard 
(once  approved  by  the  FGDC) 
potentially  could  be  "linked"  with 
either  or  both  of  these  FGDC  standards 
in  any  subsequent  review  and 
authorization  of  these  standards  by 
ANSI.  ISO.  or  other  group. 

Dated:  September  3, 1998. 
Richard  E.  Witmer. 

Chief,  National  Mapping  Division. 

[FR  Doc.  98-25819  Filed  9-25-98;  8:45  am) 

BiLUNQ  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  SheH  (OCS)  Policy 
Committee  of  the  Minerals 
Management  Advisory  Board;  Notice 
and  Agenda  for  Meeting 

agency:  Minerals  Management  Service, 

Interior. 

SUMMARY:  The  OCS  Policy  Committee  of 

the  Minerals  Management  Advisory 

Board  will  meet  at  the  Marriott  Bay 

Point  Village  Resort  In  Panama  City, 

Florida,  on  October  20-21,  1998. 

The  agenda  will  cover  the  following 
principal  subjects: 
— Comprehensive  National  Energy 

Strategy 
— ^President's  Decision  on  the  Leasing 

Moratoria  Extension 
— National  Ocean  Commission  and 

Federal  Follow-Up  Activities 
— Preparation  for  Developing  the  Next 

5-Year  Leasing  Program 
— Coastal  Impact  Assistance 
—OCS  Scientific  Committee  Update 
— Regional  Updates:  Alaska,  Gulf  of 

Mexico,  and  Pacific  Regions 
—Subcommittee  on  Oil  Spill  Financial 

Responsibility  Report 
— Hard  Minerals  Update 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
OCS  Policy  Committee.  Such  request 
should  be  made  no  later  than  October  9, 
1998,  to  the  Minerals  Management 
Service,  381  Elden  Street,  MS-4001. 
Hemdon,  Virginia,  20170,  Attention: 
Jeryne  Bryant. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Jeryne  Bryant  at  (703) 
787-1211. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 


inspection  and  copying  at  the  Minerals 
Management  Service  in  Hemdon, 
Virginia. 

dates:  Tuesday,  October  20  and 
Wednesday,  October  21, 1998. 
ADDRESSES:  The  Marriott  Bay  Point 
Village  Resort,  4200  Marriott  Drive, 
Panama  City,  Florida  32408— (850)  234- 
3307  or  (800) 874-7105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeryne  Bryant  at  the  address  and  phone 
number  listed  above. 

Authority;  Federal  Advisory  Committee 
Act,  P.L  No.  92-463,  5  U.S.C.  Appendix  1, 
and  the  Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised. 

Dated:  September  21, 1998. 
Carolita  U.  Kallaur, 
Associate  Director  for  Offshore  Minerals 
Management. 

(FR  Doc.  98-25855  Filed  9-25-98;  8:45  am] 
BILUNO  COOE  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Correction;  Bighom  Canyon  National 
Recreation  Area 

Concession  Permit  for  Operation  of 
the  Ok-A-Beh  Marine  at  Bighom  Canyon 
National  Recreation  Area  (North  Unit) 

CORRECTION:  In  notice  document 
9ft-15129.  appearing  on  page  31228.  of 
the  June  8, 1998  (Volimie  63.  Number 
109)  issue,  and  in  the  correction  notice 
appearing  on  page  41589.  of  the  August 
4, 1998  (Volume  63.  Number  149)  issue, 
the  EFFECTIVE  DATE  and  SUPPLEMENTARY 
INFORMATION  is  corrected  to  read  as 
follows: 

EFFECTIVE  DATE:  The  application  period 
is  extended  ninety  (90)  days.  Offers  will 
be  accepted  for  one  himdred  eighty 
(180)  days  under  the  terms  described  in 
the  Prospectus.  Any  offer,  including  that 
of  the  existing  concessioner,  must  be 
received  by  the  Superintendent,  Bighom 
Canyon  National  Recreation  Area,  P.O. 
Box  485,  Fort  Smith,  Montana  59035,  by 
December  16, 1998.  to  be  considered  . 
and  evaluated. 

SUPPLEMENTARY  INFORMATION:  This 
permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner,  LuCon 
Corporation,  has  performed  their 
obligations  to  the  satisfaction  of  the 
Secretary  under  the  existing  permit 
which  expires  by  limitation  of  time  on 
December  31, 1998.  Therefore,  pursuant 
to  the  provisions  of  the  Concessions 
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Policy  Act  (79  Stat.  969;  16  U.S.C. 
§  20d),  the  concessioner  is  entitled  to  be 
given  preference  in  the  renewal  of  the 
pennit  and  in  the  award  of  a  new 
permit,  providing  that  the  existing 
concessioner  submits  a  responsive  offer 
(a  timely  offer  which  meets  the  terms 
and  conditions  of  the  Prospectus).  This 
means  that  the  pennit  will  be  awarded 
to  the  party  submitting  the  best  offer, 
provided  that  if  the  best  offer  was  not 
submitted  by  the  existing  concessioner, 
then  the  existing  concessioner  will  be 
afforded  the  opportunity  to  match  the 
best  offer.  If  the  existing  concessioner 
agrees  to  match  the  best  offer,  then  the 
permit  will  be  awarded  to  the  existing 
concessioner. 

ff  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  permit  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  offers  received  as  a  result  of 
this  notice.  Any  offer,  including  that  of 
the  existing  concessioner,  must  be 
received  by  the  Superintendent,  Bighorn 
Canyon  National  Recreation  Area,  P.O. 
Box  485,  Fort  Smith.  Montana  59035, 
not  later  than  one  hundred  eighty  (180) 
days  following  release  of  the  Prospectus 
to  be  considered  and  evaluated. 

Dated:  September  17, 1998. 
John  H.  King, 

Acting  Director,  Intennountain  Region. 
[FR  Doc.  98-25806  Filed  9-25-98;  8:45  ami 
MLUNG  CODE  431»-7I>-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  19, 1998.  Piirsuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 


comments  should  be  submitted  by 
October  13, 1998. 
Carol  D.  ShuU, 

Keeper  of  the  National  Register. 

California 

Contra  Costa  County 

Riverview  Union  High  School  Building,  1500 
W.  4th  St..  Antioch.  98001243 

Madera  County 

Hali^  Apartments,  6376  Yucca  St.,  Los 
Angeles,  98001242 

Colorado 

Garfield  County 

Glenwood  Springs  Hydroelectric  Plant,  601 
6th  St..  Glenwood  Springs.  98001244 

Tennessee 

Trousdale  County 

Hartsville  Battlefield  (Tennessee  Resources  of 
the  American  Civil  War  MPS).  Address 
Restricted.  Hartsville  vicinity.  98001247 

Texas 

Jiialveston  County 

Melrose  Apartment  Building  (Galveston 
Central  Business  District  MRA),  2002  Post 
Office  St..  Galveston.  98001246 

[FR  Doc.  98-25805  Filed  9-25-98;  8:45  am) 

BILUNQ  CODE  4310-7D-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  CompletkMi  for 
Native  American  Human  Remains  from 
New  London  County,  CT  in  the 
Possession  of  the  Robert  S.  Peatxxly 
Museum  of  Archaeology,  Phillips 
Academy,  ArKtover,  MA 

agency:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  from  New  London  County,  CT 
in  the  possession  of  the  Robert  S. 
Peabody  Museum  of  Archaeology. 
Phillips  Academy,  Andover,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Robert  S.  Peabody 
Museum  of  Archaeology  professional 
staff  in  consultation  with 
representatives  of  the  Mashantucket 
Pequot  Tribe  of  Connecticut. 

In  1921  or  1922,  human  remains 
representing  six  individuals  were 
recovered  from  the  Ecclestone  site, 
Noank,  CT  during  Robert  S.  Peabody 
Museum  excavations  conducted  by 
Warren  K.  Moorehead,  museum  curator. 
No  known  individuals  were  identified. 


No  associated  funerary  objects  are 
present. 

Based  on  the  Ecclestone  site  report, 
these  individuals  have  been  determined 
to  be  Native  American.  A  1921 
newspaper  article  indicates  the 
Ecclestone  site  is  an  "Indian  burying 
ground"  located  along  the  Mystic  River, 
southwest  of  Mystic,  CT.  The  Ecclestone 
site  is  located  centrally  in  the  area 
where  principal  Pequot  villages  existed 
from  the  late  Woodland  to  the  early 
historic  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  Robert  S. 
Peabody  Museum  of  Archaeology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
six  individuals  of  Native  American 
ancestry.  Officials  of  the  Robert  S. 
Peabody  Museum  of  Archaeology  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Mashantucket  Pequot  Indian  Tribe  of 
Cormnecticut. 

This  notice  has  been  sent  to  officials 
of  the  Mashantucket  Pequot  Indian 
Tribe  of  Connnecticut.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact 
James  W.  Bradley.  Director,  Robert  S. 
Pecbody  Museum  of  Archaeology, 
Phillips  Academy,  Andover,  MA  01810; 
telephone:  (978)  749-4490,  before 
October  28, 1998.  Repatriation  of  the 
human  remains  to  the  Mashantucket 
Pequot  Tribe  of  Connecticut  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  September  14. 1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist 
Manager,  Archeology  and  Ethne^raphy 
Program. 
[FR  Doc.  98-25807  Filed  9-25-98;  8:45  ami 

BIUJNQCOOE  4910-70-F 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from  New 
Mexico  in  the  Possession  of  the  U.S. 
Army  Corps  of  Engineers, 
Altxjquerque  District,  Albuquerque, 
NM 

AGB4CY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
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Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Army 
Corps  of  Engineers,  Albuquerque 
District,  Albuquerque,  NM. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Army  Corps  of 
Engineers  professional  staff  in 
consultation  with  representatives  of  the 
Pueblo  of  Cochiti,  Pueblo  of  Santa  Clara, 
Jicarilla  Apache  Tribe,  Mescalero 
Apache  Tribe,  Pueblo  of  Acoma,  Pueblo 
of  Isleta,  Pueblo  of  Jemez,  Pueblo  of 
Laguna,  Pueblo  of  Nambe,  Pueblo  of 
Picuris,  Pueblo  of  Pojoaque,  Pueblo  of 
San  Felipe,  Pueblo  of  San  Ildefonso, 
Pueblo  of  San  Juan,  Pueblo  of  Sandia, 
Pueblo  of  Santa  And,  Pueblo  of  Santo 
Domingo,  Pueblo  of  Taos,  Pueblo  of 
Tesuque,  Pueblo  of  Zia,  and  Pueblo  of 
Zuni. 

Between  1962-1966,  human  remains 
representing  118  individuals  were 
recovered  from  the  Pueblo  del  Encierro 
site  (LA  70)  during  legally  authorized 
salvage  excavations  conducted  by  the 
School  of  American  Research.  No 
known  individuals  were  identiHed.  The 
100  associated  funerary  objects  include 
ceramic  sherds,  ceramic  vessels,  lithic 
flakes,  one  mano  fragment,  matting,  and 
worked  bone  including  two  bone 
whistles. 

Between  1962-1966,  himian  remains 
representing  89  individuals  were 
recovered  from  the  Alfred  Herrera  site 
(LA  6455)  during  legally  authorized 
salvage  excavations  conducted  by  the 
School  of  American  Research.  No 
known  individuals  were  identified.  The 
48  associated  funerary  objects  include 
ceramic  sherds,  a  Cieniguilla-glazed 
ceramic  bowl,  a  San  Clemente  glaze 
polychrome  bowl,  an  Agua  Fria  bowl, 
mat  impressions,  lithic  flakes,  and 
worked  bone. 

Between  1962-1966,  human  remains 
representing  19  individuals  were 
recovered  from  the  North  Bank  site  (LA 
6462)  during  legally  authorized  salvage 
excavations  conducted  by  the  School  of 
American  Research.  No  known 
individuals  were  identiBed.  The  five 
associated  funerary  objects  include 
ceramic  sherds  and  worked  bone. 

Between  1962-1966,  human  remains 
representing  seven  individual  were 
recovered  from  the  Ojito  del  Canyoncito 
site  (LA  9154)  during  legally  authorized 
salvage  excavations  conducted  by  the 
School  of  American  Research.  No 
known  individuals  were  identified.  The 
three  associated  funerary  objects  are  a 
ceramic  sherd  and  lithic  flakes. 

Based  on  cultural  material,  skeletal 
morphology  of  the  human  remains,  and 
architecture,  these  four  sites  listed 


above  have  been  identified  as  Middle 
Rio  Grande  Puebloan  villages  occupied 
between  900-1500  A.D.  Based  on 
skeletal  morphology,  these  human 
remains  have  been  identified  as  Native 
American.  All  the  human  remains  from 
these  sites  are  identified  as  Puebloan, 
and  all  are  believed  to  be  ancestral  to 
present  day  Pueblo  of  Cochiti  people 
based  on  the  archaeological  context  of 
their  collection  or  excavation. 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Army 
Corps  of  Engineers  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  233  individuals 
of  Native  American  ancestry.  Offrcials  of 
the  U.S.  Army  Corps  of  Engineers  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2).  the  156  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or  , 

ceremony.  Lastly,  officials  of  the  U.S. 
Army  Corps  of  Engineers  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Pueblo  of  Cochiti. 

This  notice  has  been  sent  to  officials 
of  the  Pueblo  of  Cochiti,  Pueblo  of  Santa 
Clara,  Jicarilla  Apache  Tribe,  Mescalero 
Apache  Tribe,  Pueblo  of  Acoma,  Pueblo 
of  Isleta,  Pueblo  of  Jemez,  Pueblo  of 
Laguna,  Pueblo  of  Nambe,  Pueblo  of 
Picuris,  Pueblo  of  Pojoaque,  Pueblo  of 
San  Felipe,  Pueblo  of  San  Ildefonso, 
Pueblo  of  San  Juan,  Pueblo  of  Sandia, 
Pueblo  of  Santa  Ana,  Pueblo  of  Santo 
Domingo,  Pueblo  of  Taos,  Pueblo  of 
Tesuque,  Pueblo  of  Zia,  and  Pueblo  of 
Zuni.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Dr.  Ronald  Kneebone, 
Archaeologist,  U.S.  Army  Corps  of 
Engineers,  Albuquerque  District,  4101 
Jefferson  Plaza  NE.,  Albuquerque,  NM 
87109-3435;  telephone:  (505)  342-3355, 
before  October  28,  1998.  Repatriation  of 
the  human  remains  and  associated 
funerary  objects  to  the  Pueblo  of  Cochiti 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  September  14, 1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

(PR  Doc.  98-25809  Filed  9-25-98;  8:45  am) 

BILUNO  CODE  4310-70-^ 


INTERNATIONAL  TRADE 
COMMISSION 

usrrc  SE-ea-017 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission, 

Room  101,  500  E  Street  SW., 

Washington,  DC  20436. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  September  23, 1998,  63 

FR  50926. 

CHANGE  OF  DATE  AND  TIME: 

Original  Date  and  Time:  Thursday, 
October  1, 1998  10:00  a.m. 

New  Date  and  Time:  Friday,  October 
2,  1998  10:00  a.m. 

STATUS:  Open  to  the  public. 

Notice  is  hereby  given  that  a 
Commission  meeting  was  scheduled  for 
October  1, 1998  at  10:00  a.m.,  and  in 
conformity  with  19  CFR  201.37(a)  and 
(b),  the  Commission  has  determined  to 
change  the  date  and  time  for  the 
meeting  to  October  2, 1998  at  10:00  a.m. 

Commissioners  Bragg,  Miller, 
Crawford,  Hillman,  Koplan,  and  Askey 
determined  by  circulation  of  an  action 
jacket  that  Commission  business 
requires  the  change  in  date  and  time, 
and  affirmed  that  no  earlier  notice  of  the 
change  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earliest 
practicable  time. 
CONTACT  PERSON  FOR  FURTHER 
information:  Donna  R.  Koehnke, 
Secretary,  (202)  205-2000. 

By  order  of  the  Commission. 

Issued:  September  23, 1998. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-25962  Filed  9-24-98;  11:19  am) 

BILUNO  CODE  7D2(Me-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 

SOfVIC0S 

Agency  Infomiation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  problem  solving 
Partnerships:  Analysis  and  Assessment 
Surveys. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  November  27, 1998. 
Written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
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information  axe  requested.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially 
regarding  the  estihiated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  COPS  Office,  PPSE 
Division,  1100  Vermont  Ave,  NW, 
Washington,  DC  20530-0001. 
Comments  also  may  be  submitted  to  the 
COPS  Office  via  facsimile  to  202-633- 
1386.  In  addition,  comments  may  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer.  Suite  850, 1001  G  Street,  NW, 
Washington,  DC,  20530.  Comments  may 
be  submitted  to  DOJ  via  facsimile  to 
202-514-1534. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Problem  Solving  Partnerships:  Analysis 
and  Assessment  Surveys. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  29/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Local  law  enforcement 
agencies  that  received  grant  funding  for 
the  Problem  Solving  Partnerships  (PSP) 
grant  from  the  COPS  Office  will  be 
surveyed  regarding  the  activities  and 
outcomes  of  the  analysis  and  assessment 
phases  of  their  grant  project. 

The  agencies  implementing  the 
problem-solving  process  through  their 
PSP  grants  vary  significantly  in  terms  of 


population  size,  primary  problems, 
location,  partners,  evaluators,  and 
demographics.  The  agencies  and  their 
partners  are  working  together  to  target 
either  specific  property  crimes,  violent 
together  to  target  either  specific 
property  crimes,  violent  crimes, 
problems  associated  with  drugs  and/or 
alcohol,  or  crimes  related  to  public 
disorder. 

The  COPS  Ofiice  is  looking  to  provide 
documentation  that  may  stimulate  the 
promotion  of  problem  solving  as  a  way 
of  addressing  crime/disorder  problems 
for  both  current  and  future  grantees 
looking  to  implement  the  problem- 
solving  approach.  Copies  of  the  survey 
instruments  to  be  used  by  the  contractor 
to  obtain  information  from  the  PSP 
grantees  are  attached.  The  Analysis 
Survey  will  be  distributed  to  grantees 
once  0MB  approval  is  obtained.  The 
Assessment  Survey  will  be  distributed 
to  grantees  at  a  later  date,  once  agencies 
have  completed  evaluating  the  impact  of 
their  tailor-made  responses.  Information 
obtained  from  these  surveys  will  be 
disseminated  to  other  departments  to 
promote  the  adoption  of  problem- 
solving  approaches. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Each  survey,  the  Analysis 
Survey  and  the  Assessment  Survey,  will 
be  administered  one  time: 
Appoxiamtely  470  respondents  per 
survey  administration,  at  55  minutes  per 
respondent  per  survey  (including 
record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
coy/ert/on;  Approximately  861.6  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  Untied  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington.  DC 
20530. 

Dated:  September  22, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  98-25801  Filed  9-25-98;  8:45  am) 

BILLINQ  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Civil  Division;  Agency  Information 
Collection  Activities:  Extension  of  a 
Currently  Approved  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  (Reinstatement,  without 
change,  of  a  previously  approved 


collection  for  which  approval  has 
expired)  Claims  Under  the  Radiation 
Exposure  Compensation  Act. 

The  Department  of  Justice,  Civil 
Division,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  June  16, 1998,  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  October  28. 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Comments  may  also  be  submitted  to 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Deputy 
Clearance  Officer,  Suite  850. 1001  G 
Street,  NW,  Washington  DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 

proposed  collection  of  information,       

including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 
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(1)  Type  of  information  collection: 
Extension  of  a  previously  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Claims  Under  the  Radiation  Exposure 
Compensation  Act. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
none.  Civil  Division,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households;  Other:  none. 

Information  is  collected  to  determine 
whether  an  individual  is  entitled  to 
compensation  under  the  Radiation 
Exposure  Compensation  Act,  42  U.S.C. 
2210  note  (1994).  Applicants  include 
individuals  who  resided  near  the 
Nevada  Test  Site;  former  imderground 
uranium  miners;  and.  individuals  who 
participated  onsite  in  an  atmospheric 
nuclear  test. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  914  annual  respondents 
at  2.5  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,285  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW. 
Washington,  DC  20530. 

Dated:  September  22, 1998. 
Brands  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  98-25798  Filed  9-25-98;  8:45  ami 

BILUNQ  CODE  441»-12-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  9ft-64] 

Paul  J.  Caragine,  Jr.,  Grant  of 
Restricted  Registration 

On  July  10, 1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Paul  Caragine,  M.D., 
(Respondent)  of  Denville,  New  Jersey, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  deny 
his  application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  as 
being  inconsistent  with  the  public 
interest. 


By  letter  dated  September  6.  1995, 
Respondent,  through  counsel,  filed  a 
request  for  a  hearing,  and  following 
prehearing  procediues.  a  hearing  was 
held  in  Newark,  New  Jersey  on  June  25, 
26  and  27  and  November  19,  20  and  21, 
1996,  before  Administrative  Law  Judge 
Mary  Ellen  Bittner.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
March  31, 1998,  Judge  Bittner  issued  her 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact.  Conclusions  of  Law 
and  Decision,  recommending  that 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  be  denied.  On 
April  17, 1998,  Respondent  filed 
exceptions  and  objections  to  Judge 
Bittner's  opinion  and  on  May  4, 1998. 
the  Government-filed  its  response  to 
Respondent's  exceptions.  Thereafter. 
May  8. 1998.  Judge  Bittner  transmitted 
the  record  of  these  proceedings  to  the 
Acting  Deputy  Administrator. 

"The  Actmg  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  filial  ordered  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  the 
findings  of  fact  and  conclusions  of  law 
set  forth  in  the  Opinion  and 
Recommended  Ruling,  Findings  of  Fact. 
Conclusions  of  Law  and  Decision  of  the 
Administrative  Law  Judge,  except  as 
specifically  noted  below,  but  does  not 
adopt  the  Administrative  Law  Judge's 
recommended  ruling.  His  adoption  is  in 
no  manner  diminished  by  any  recitation 
of  facts,  issues  and  conclusions  herein, 
or  of  any  failure  to  mention  a  matter  of 
fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  received  his 
medical  degree  in  1971  from  what  is 
now  the  University  of  Medicine  and 
Dentistry  of  New  Jersey,  and  first 
become  licensed  to  practice  medicine  in 
New  Jersey  in  1973.  He  has  practiced 
orthopedic  medicine  in  various 
locations  throughout  the  State  of  New 
Jersey.  According  to  Respondent  he  has 
treated  approximately  15,000  patients 
over  a  20-year  period. 

In  1988,  a  New  Jersey  state  agency 
initiated  an  investigation  of  Respondent 
based  upon  information  fit>m  a 
pharmacist  about  prescriptions 
Respondent  had  issued  to  two 
individuals.  Thereafter,  a  state 
investigator  collected  and  reviewed 
controlled  substance  prescriptions 
issued  by  Respondent  to  11  patients. 

Based  upon  the  investigator's  review, 
the  New  Jersey  Medical  Board  (Medical 


Board)  held  an  informal  hearing  on 
November  27, 1991,  rejgarding 
Respondent's  prescribing  practices. 
Respondent  testified  at  that  hetuing  that 
he  believed  in  using  pain  killing  drugs 
for  patients  who  needed  them  to 
function.  However,  Respondent  also 
stated  that,  "I'm  a  lot  stricter  and 
tougher  about  this  than  I  was.  I  mean, 
as  I  look  back  I  realize  that  I  was  really 
too  lenient  with  all  these  people.  •  •  • 
I  must  appear  to  be  a  fool  and  I'm 
setting  myself  up  here  by  going  along 
with  all  these  people,  going  along  with 
all  these  stories.  *  *  *  No  more.  In  the 
last  three  years  I've  had  a  really 
exemplary  record.  I'm  very  careful.  I'm 
not  so  easy  to  get  drugs  out  of  like  I 
useldj  to  be."  Respondent  emphasized 
that  only  two  of  the  patients  at  issue 
were  still  under  his  care  and  that  he  had 
told  them  that  he  would  stop 
prescribing  controlled  substances  to 
them  on  April  1, 1992.  Respondent 
further  asserted  that  "there  are  no  new 
people  out  there  who  represent  future 
problems  for  this  board  or  for  me."  and 
that  "I  want  the  board  to  know  that  I 
really  made  an  effort  to  clean  up  my  act 
and  not  be  permissive.  My  only  past  sin 
was  being  too  gullible  and  too 
charitable."  When  asked  what  had 
prompted  the  change.  Respondent 
stated  that,  "It  just  occurred  to  me  after 
a  period  of  time  that  this  couldn't  be 
right." 

During  this  same  time  period,  a  local 
police  department  received  information 
in  August  1991  that  two  individuals 
were  suspected  of  distributing  narcotics. 
A  subsequent  survey  of  area  pharmacies 
revealed  that  Respondent  had  issued 
most  of  the  controlled  substance 
prescriptions  for  these  individuals.  A 
review  of  the  prescriptions  showed, 
among  other  things,  that  one  of  the 
individuals  obtained  480  dosage  imits  of 
Vicodin,  a  Schedule  m  controUed 
substance,  between  August  22  and 
September  23. 1992,  pursuant  to 
prescriptions  and  refills  authorized  by 
Respondent.  On  October  2, 1992.  a 
search  warrant  was  executed  at  the 
individuals'  apartment,  during  which 
investigators  discovered  marijuana, 
marijuana  paraphernalia.  88 
prescription  vials  (86  of  which  were 
empty),  a  prescription  for  Percocet 
written  by  Respondent  and  postdated 
October  7, 1992,  and  notes  indicating 
drug  distributions.  Approximately  85- 
90%  of  the  prescription  vials  indicated 
that  they  were  authorized  by 
Respondent. 

Tne  individuals  were  interviewed 
following  their  arrest  for  among  other 
things,  possession  of  marijuana  and 
drug  paraphernalia.  One  of  the 
individuals  admitted  that  she  had  filled 
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prescriptions  from  Respondent  at  one 
pharmacy  and  had  then  called  him.  said 
that  she  had  lost  a  prescription,  and  had 
him  authorize  another  prescription  by 
telephone  at  a  different  pharmacy.  The 
other  individual  admitted  that  he  was 
addicted  to  controlled  substances  and 
stated  that  he  sold  controlled  substances 
prescribed  to  him  by  Respondent. 

On  October  14, 1992,  Respondent  was 
interviewed  by  state  and  DEA 
investigators.  According  to  the 
investigators,  Respondent  told  them  that 
he  knew  from  the  beginning  of  his 
treatment  of  the  one  individual  that  the 
patient  was  addicted  to  prescription 
drugs.  At  the  hearing  in  this  matter, 
Respondent  disputed  that  he  told  this  to 
the  investigators,  however  Judge  Bittner 
found  the  investigators  to  be  more 
credible  than  Respondent.  Respondent 
also  admitted  to  the  investigators  that  he 
issued  the  postdated  prescription,  but 
that  be  did  so  to  save  the  individual  the 
expense  of  another  office  visit  and  to 
better  control  his  intake  of  controlled 
substances. 

On  July  12, 1993,  a  complaint  was 
filed  with  the  Medical  Board  seeking  the 
temporary  suspension  and  permanent 
revocation  of  Respondent's  medical 
license  on  grounds  that  he  had 
excessively  prescribed  controlled 
substances,  issued  prescriptions  for 
controlled  substances  before  the  supply 
previously  dispensed  to  the  patient 
should  have  been  exhausted,  failed  to 
maintain  medical  records  on  patients  to 
whom  he  prescribed  controlled 
substances,  continued  to  prescribe 
narcotic  analgesics  to  a  patient  after  she 
was  hospitalized  for  treatment  of  an 
overdose  of  these  medications,  and 
issued  postdated  prescriptions. 
Following  a  hearing,  the  Medical  Board 
issued  an  order  temporarily  suspending 
Respondent's  license  to  practice 
medicine  effective  August  25, 1993,  and 
suspending  his  authority  to  handle 
controlled  substances  as  of  August  11, 
1993,  on  grounds  that  Respondent  had 
inappropriately  prescribed  controlled 
substances  to  14  patients.  As  a  result  of 
the  Medical  Board's  action.  Respondent 
surrendered  his  previous  DEA 
Certificate  of  Registration  on  August  16, 
1993. 

Subsequently,  the  Medical  Board 
issued  a  supplemental  complaint 
alleging  that  Respondent 
inappropriately  prescribed  controlled 
substances  to  two  more  individuals. 
Following  a  hearing,  a  state 
administrative  law  judge  issued  an 
initial  decision  dated  Jime  29, 1994, 
finding  that  the  patients  at  issue  had 
serious  probleihs  which  may  have 
resulted  in  legitimate  complaints  of 
pain,  but  that  Respondent  ignored 


warning  signs  which  should  have 
alerted  him  to  the  dangers  of 
dependency,  that  Respondent  did  not 
control  the  dispensing  of  controlled 
substances,  and  that  the  record 
supported  a  conclusion  that  each  of  the 
patients  was  drug  dependent.  The  Judge 
concluded  that  Respondent's  treatment 
.of  these  patients  constituted  gross 
malpractice,  gross  negligence  and  gross 
incompetence,  professional 
incompetence,  and  professional 
misconduct,  and  that  revocation  of 
Respondent's  medical  license  was 
therefore  justified. 

On  August  11, 1994,  the  Medical 
Board  issued  a  Final  Order  adopting  the 
administrative  law  judge's  findings  of 
fact  (with  minor  exceptions)  and 
conclusions  of  law.  However,  the 
Medical  Board  found  that  there  was  no 
evidence  that  Respondent's  conduct  was 
"infected  by  improper  motive,  such  as 
desire  for  profit,  or  complete  disregard 
for  patient  well-being."  Accordingly,  the 
Medical  Board  concluded  that  instead  of 
revocation  of  his  medical  license,  the 
appropriate  sanction  was  a  two  year 
suspension,  retroactive  to  August  11, 
1993,  but  with  the  second  year  stayed 
and  served  as  a  period  of  probation.  The 
Medical  Board  also  prohibited 
Respondent  from  prescribing  controlled 
substances  until  it  approved  a  plan  for 
his  resumption  of  such  prescribing. 

On  August  11, 1994,  Respondent 
executed  the  application  for  registration 
with  DEA  that  is  the  subject  of  these 
proceedings.  On  October  28, 1994,  the 
Medical  Board  modified  its  order, 
permitting  Respondent  to  handle 
controlled  substances  if  and  when  he 
gets  his  DEA  privileges  restored 
provided  that  for  at  least  one  year,  he 
must  maintain  a  log  of  his  prescribing 
and  dispensing;  he  may  not  prescribe  or 
dispense  more  than  a  14-day  supply  at 
one  time  to  a  patient;  and  he  must  refer 
a  patient  to  a  pain  management 
specialist  for  a  second  opinion  prior  to 
completion  of  90  days  of  prescribing  or 
dispensing  to  the  patient. 

On  February  24, 1994,  a  civil 
complaint  was  filed  against  Respondent 
in  the  United  States  District  Court  for 
the  District  of  New  Jersey  alleging 
violations  of  21  U.S.C.  842.  On  March 
11, 1996,  the  parties  filed  a  Stipulation 
for  Compromise  Settlement,  pursuant  to 
which  Respondent  agreed  to  pay 
$22,500  plus  interest.  The  stipulation 
provided,  among  other  things,  that 
Respondent  did  not  admit  liability  or 
fault  and  that  the  complaint  would  be 
dismissed  with  prejucQce. 

Since  Respondent's  patients  that  are 
at  issue  in  this  proceeding  were 
supposedly  being  treated  by  Respondent 
for  chronic  pain,  there  was  evidence 


presented  by  both  the  Government  and 
Respondent  regarding  the  treatment  of 
chronic  pain  patients.  An  expert  in  pain 
management  testified  on  behalf  of  the 
Government  and  his  report  regarding 
Respondent's  patients  was  admitted  into 
evidence.  Respondent  offered  the  report 
and  the  testimony  before  the  Medial 
Board  of  his  expert  in  pain  management. 
The  Government's  expert  testified  that 
chronic  pain  is  pain  from  the  same 
etiology  that  lasts  longer  than  six 
months.  Respondent's  expert  opined 
that  chronic  pain  patients  are  the  most 
difficuh  patient  population  to  treat,  that 
many  of  these  patients  are  angry  and 
depressed,  and  that  psychological 
complications  make  managing  them 
more  difficult. 

Regarding  the  treatment  of  pain,  the 
Government's  expert  testified  that 
narcotics  do  not  relive  pain,  but  block 
the  perception  of  pain  in  the  brain, 
while  non-steroidal  anti-inflammatory 
drugs  (NSAIDs)  may  operate  on  the 
source  of  the  pain.  According  to  the 
Government's  expert,  narcotic 
analgesics  may  be  used  in  conjunction 
with  NSAIDs  where  the  pain  is  severe; 
preferably  starting  the  patient  on  the 
narcotic  first,  then  prescribing  NSAIDs, 
and  then  gradually  taking  the  patient  off 
the  narcotic  and  increasing  the  NSAIDs. 
Respondent's  expert  testified  in  the 
Medical  Board  proceeding  that  narcotics 
may  be  an  appropriate  permanent 
solution  to  a  patient's  pain  problem  but 
that  "[ijt's  certainly  not  the  first  one  we 
consider.  Usually  it's  a  choice  of  last 
resort,  not  first." 

Respondent  also  introduced  into 
evidence  at  the  hearing  pages  of  the 
Handbook  of  Pain  Management,  G.  John 
DiGregorio,  M.D.,  Ph.D.,  et  al.  (3rd  ed. 
1991],  which  recommends  initial 
treatment  of  chronic  benign  pain  with 
NSAIDs.  The  Handbook  further  advises 
that  "[tlhe  regular  use  of  opioid 
analgesics  in  benign  pain  sj^dromes  is 
controversial,"  and  that 

(plhysicians  who  choose  to  use  these  types 
of  opioids  should  be  aware  of  the  potential 
escalation  by  the  patient  to  stronger  types  of 
medication  during  their  treatment  program.  It 
is  for  these  reasons  that  all  efforts  should  be 
made  not  to  utilize  opioid  treatment  in  these 
types  of  syndromes,  the  administration  of 
strong  opioids  in  chronic  benign  pain 
syndromes  is  to  be  avoided  if  at  all  possible, 
since  the  resulting  problems  of  tolerance, 
physical  dependence,  and  drug-seeking 
behavior  are  usually  more  life-disrupting 
than  the  pain  process  itself. 

Judge  Bittner  found  that  New  Jersey 
law  requires  that  physicians  prescribe 
controlled  substances  only  for  legitimate 
medical  purposes  in  the  course  of 
professional  treatment  and  that 
physicians  must  take  complete  histories 
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and  perform  physical  examinations  of 
patients.  In  addition,  physicians  in  New 
Jersey  are  required  to  maintain  a  chart 
on  patients  for  whom  they  prescribe 
controlled  substances  for  pain. 

The  Government's  expert  testified  that 
in  treating  a  chronic  pain  patient,  the 
physician  should  include  both  positive 
and  negative  findings  in  a  patient's 
chart,  including  information  for  each 
■  visit  as  to  whether  the  pain  is  better  or 
worse,  and  whether  it  is  in  the  same 
place.  Respondent's  expert  asserted  that 
pain  is  highly  subjective  and  the 
physician  must  rely  on  the  patient's 
description  of  pain,  family  members' 
reports  of  it,  and  how  well  the  patient 
is  able  to  function. 

Because  the  Government  alleged  that 
a  number  of  Respondent's  patients  were 
drug  dependent,  the  Government's 
expert  listed  some  "red  flags"  which 
should  alert  a  physician  to  possible 
drug-seeking  behavior.  Specifically,  the 
Government's  expert  testified  that  drug- 
seeking  patients  may  complain  of 
symptoms  that  would  normally  lead  a 
-doctor  to  consider  prescribing 
controlled  substances,  express 
symptoms  that  are  incompatible  with 
the  purported  injury,  try  to  avoid 
diagnostic  procedures  which  may  show 
that  their  conditions  do  not  warrant 
treatment  with  narcotics,  ask  for  a 
controlled  substance  by  name  on  a  first 
visit,  visit  physicians  some  distance 
from  the  patient's  residence,  have  a 
history  of  problems  but  no  medical 
records,  often  have  multiple  accidents, 
multiple  fractures,  or  complain  of 
injuring  themselves  at  home  or  at  work, 
insist  on  a  drug  of  choice,  lose 
prescriptions  or  medication,  take  more 
medication  than  directed,  request  more 
medication  before  the  previously 
dispensed  supply  should  have  been 
exhausted,  use  controlled  substances 
prescribed  for  others,  use  controlled 
substances  in  combination  or  with 
alcohol,  or  obtain  controlled  substance 
prescriptions  from  multiple  physicians 
or  have  prescriptions  filled  at  multiple 
pharmacies.  The  expert  acknowledged 
however,  that  many  doctors  ignore  these 
"red  flags." 

At  the  hearing  in  this  matter,  there 
was  extensive  testimony  and 
documentary  evidence  presented 
regarding  Respondent's  treatment  of  18 
patients,  including  the  prescribing  of 
controlled  substances.  While  the  patient 
charts  were  not  offered  into  evidence, 
various  witnesses,  including 
Respondent  and  the  Government's 
expert,  used  the  charts  while  testifying. 
In  addition.  Respondent  prepared 
summaries  of  his  patient  records  which 
were  admitted  into  evidence.  Further, 
two  affidavits  by  Respondent  in  1990, 


Respondent's  1991  testimony  in  the 
Medical  Board's  Preliminary  Evaluation 
Committee  hearing,  the  state 
investigator's  1991  report,  and  the  state 
administrative  law  judge's  opinion  were 
admitted  into  evidence  without 
objection.  Respondent  argues  that  the 
Government  expert's  reports  should  not 
be  relied  upon  because  the  underlying 
patient  records  were  missing.  Judge 
Bittner  rejected  this  argument  noting 
"that  hearsay  is  admissible,  that  [the 
expert's]  reports  were  referenced  in  a 
Government  prehearing  statement  filed 
in  January  1996,  and  that  Respondent 
had  had  a  substantial  opportunity  to 
raise  any  questions  he  had  about  the 
records  on  which  the  report  was  based." 
The  Acting  Deputy  Administrator  agrees 
with  Judge  Bittner  and  also  notes  that 
the  reports  were  properly  admitted  into 
evidence  at  the  hearing  because 
Respondent's  objections  to  the  reports 
being  received  into  evidence  were  not 
based  upon  the  lace  of  underlying 
patient  records. 

In  her  Opinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  E)ecision,  Judge  Bittner  went 
into  great  detail  regarding  the  medical 
problems  and  treatment,  including  the 
prescribing  of  controlled  substances,  of 
the  patients  at  issue  in  these 
proceedings.  Since  the  Acting  Deputy 
Administrator  is  adopting  Judge 
Bittner's  findings  of  fact  in  their 
entirety,  there  is  no  need  for  him  to 
reiterate  them.  However,  the  Acting 
Deputy  Administrator  makes  the 
following  general  findings  regarding 
Respondent's  treatment  of  the  patients 
at  issue. 

Respondent  treat  R.C.  over  a  period  of 
approximately  eight  years.  Respondent 
initially  saw  R.C.  for  shoulder  and 
elbow  pain  following  a  motorcycle 
accident.  On  a  niunber  of  occasions. 
Respondent  performed  surgery  on  R.C.'s 
shoulder  and  ring  finger  where  he 
removed  a  benign  tumor.  Throughout 
the  years,  R.C.  continued  to  complain  of 
shoulder  and  finger  pain.  At  various 
times.  Respondent  prescribed  R.C. 
Percocet,  Talwin,  Darvon  and  Tylenol 
with  codeine  #3.  For  example,  between 
January  2  and  January  30, 1985, 
Respondent  prescribed  R.C.  335  dosage 
units  of  Talwin,  and  during  February 
1986,  he  prescribed  290  dosage  units. 

A  note  m  the  patient  file  dated  August 
30, 1982,  stated,  "give  no  more  Darvon." 
Another  note  in  R.C.'s  patient  file  dated 
May  21, 1985,  said,  "This  is  the  very 
last  Rx — make  it  last.  Follow  exactly  as 
written.  If  he  abuses  this  one — he's 
finished  with  us.  complaints  firom  drug 
store  that  entire  family  does  narcotic 
drug  [sic]."  However,  Respondent 
continued  to  prescribe  Talwin  to  R.C., 


because  according  to  Respondent,  R.C. 
re-injured  himself.  In  September  1986, 
R.C.  sought  another  prescription  from 
Respondent  claiming  that  his  wife 
washed  his  pants  with  the  60  Talwin  in 
them  that  had  been  prescribed  the  day 
before.  In  a  letter  to  R.C.  dated  October 
9, 1986,  Respondent  advised  R.C.  that  "I 
am  aware  of  your  desire  to  have  more 
Talwin  tablets.  It  has  been  brought  to 
my  attention  by  many  people,  including 
my  secretary,  pharmacist  and  the 
emergency  staff  at  St.  Clare's  Hospital 
that  you  have  grossly  abused  this  drug." 
Respondent  further  stated  that  "to 
protect  my  own  medical  license  and  to 
maintain  good  relations  with  other 
doctors  and  nurses,  I  have  to  stop  giving 
you  this  drug  and  any  other  drugs  of 
comparable  strength.  You  certainly  have 
no  reason  to  need  this  drug  anymore 
anyway.  It  would  be  reasonable  for  you 
to  take  lesser  medications  from  time  to 
time,  such  as  Darvocet  or  Tylenol  with 
codeine:  if  you  wish,  I  can  give  you  a 
prescription  for  those.  You  will  have  to 
obtain  Talwin  elsewhere."  Nonetheless, 
Respondent  continued  to  prescribe  R.C. 
Talwin  throughout  1987  follov«ng 
continuing  complaints  of  should^  pain. 
In  September  1988,  Respondent  issued 
R.C.  a  duplicate  prescription  after  R.C. 
claimed  that  he  had  lost  a  prescription. 

Before  Judge  Bittner,  Respondent 
testified  that  although  he  did  not 
recognize  at  the  time  that  he  was  issuing 
prescriptions  that  R.C.  had  a  drug 
problem,  he  would  recognize  it  now. 
Respondent  further  testified  that  he 
believed  R.C.'s  pain  warranted  the 
prescribed  medications,  but  that  "I 
shouldn't  have  done  it.  I  should  have 
been  tougher." 

Respondent  treated  M.C.  from 
September  1986  to  June  1989.  Initially, 
Respondent  treated  M.C.  for  back  pain 
and  headache  resulting  from  a 
myelogram.  Throughout  the  years, 
Respondent  treated  M.C.  following 
several  falls  and  car  accidents  for  pain 
down  her  leg,  cervical  radiculopathy, 
and  back  and  shoulder  pain.  He 
regularly  prescribed  M.C.  Demerol  for 
pain,  Halcion  for  sleep,  and  Restoril  as 
a  muscle  relaxer  and  for  pain. 
According  to  Respondent,  only  Demerol 
helped  M.C.'s  pain.  Respondent  also 
gave  M.C.  anti-inflammatories,  had  her 
undergo  physical  therapy  and  traction, 
and  recommended  exercise  to 
strengthen  her  muscles.  Notesin  M.C.'s 
patient  file  indicated  that  M.C. 
sometimes  telephoned  Respondent 
requesting  prescriptions  for  pain 
medication  and  that  pharmacies  had 
called  Respondent  advising  that  M.C. 
was  not  following  the  directions  on 
prescriptions  and  she  was  attempting  to 
obtain  refills  of  the  prescriptions  early. 
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At  the  hearing  before  Judge  Bittner, 
Respondent  indicated  that  his 
prescribing  to  M.C.  helped  her,  but  it 
also  subjected  her  to  possible  danger. 

Respondent  treatecl  patient  S.D.  from 
March  28. 1985  through  June  30. 1988. 
Initially,  Respondent  treated  S.D.  for 
chronic  low  back  pain  from  an  old 
surgery  and  he  and  his  partner  aspirated 
the  site.  In  1985,  S.D.  fractured  her 
ankle  and  she  had  surgery  to  remove 
scar  tissue.  S.D.  was  hospitalized  in 
1986  for  low  back  pain  and  in 
November  1986,  she  had  surgery  to 
remove  bone  chips.  Between  July  11, 
1985  and  June  6, 1988,  Respondent 
prescribed  S.D.  240  Demerol,  430 
Percodan,  50  Seconal,  475  Percocet, 
1,387  Tylenol  No.  4, 177  Nembutal,  and 
260  Tylenol  No.  3.  Respondent 
indicated  that  S.D.  had  a  threshold  for 
pain  and  that  only  the  drugs  prescribed 
ever  helped  her.  A  note  in  S.D.'s  patient 
file  dated  August  27, 1987,  indicated 
that  S.D.  was  hospitalized  for  a  drug 
overdose  and  that  a  pharmacy  reported 
that  it  would  no  longer  serve  S.D.  since 
she  had  seen  every  doctor  in  the  area  in 
an  effort  to  obtain  drugs.  Four  days  after 
this  note  was  written.  Respondent 
issued  S.D.  a  presoiption  for  Tylenol 
No.  4 

The  Government's  expert  testified  that 
he  considered  Respondent's  prescribing 
to  S.D.  "egregious"  and  that  it 
"jeopardized  certainly  the  welfere  and 
the  health  and  the  safety,  and  even  the 
life  of  this  patient."  The  expert  further 
testified  that  "this  is  not  gullibility,  this 
is  total  irresponsibility  in  the 
prescribing  of  controlled  dangerous 
substances."  Respondent  stated  that  he 
"tried  to  act  in  as  responsible  a  way  as 
possible,"  that  in  the  last  months  he  saw 
her,  S.D.  asked  for  less  medication,  and 
that  he  had  given  her  "a  hard  time" 
with  respect  to  Demerol.  Respondent 
further  testified  that  he  was  concerned 
about  S.D.'s  use  of  controlled  substances 
because  the  first  time  he  met  her  she 
told  him  that  she  needed  more 
medication  than  most  people  to  achieve 
the  same  effect,  but  that  he  thought  she 
was  being  honest.  Respondent  testified 
that  this  incident  "goes  to  show  how 
oblivious  I  was  to  red  flags  in  front  of 
me." 

According  to  T.K.,  he  was 
Respondent's  patient  from  1979  until 
January  1993.  Respondent  diagnosed 
T.K.  in  1981  with  a  compUcated  form  of 
Osgood-Schlatter's  disease  which  causes 
inflammation  and  pain.  In  addition, 
T.K.  had  knee  operations  in  1983  and 
1985,  and  was  treated  by  Respondent  at 
various  times  for  tennis  elbow,  gout  and 
tendonitis  in  the  left  forearm. 
Respondent  regularly  prescribed  T.K. 
both  Tylenol  with  codeine  and  Doriden 


without  always  noting  it  in  the  patient 
chart,  and  sometimes  without  seeing  the 
patient.  The  Government's  expert 
testified  that  there  is  no  medical 
justification  for  prescribing  Tylenol 
with  codeine  and  glutethimide  (the 
generic  name  for  Doriden)  in 
combination.  The  combination  of  these 
drugs  is  commonly  abused  because  itr 
creates  a  heroin-like  effect.  In  fact,  in 
1984,  the  Medical  Board  sent  a 
newsletter  to  all  physicians  which 
indicated  that  barring  unusual 
circumstances  there  was  no  legitimate 
medical  indication  for  prescribing  a 
combination  of  glutethimide  and 
codeine.  Respondent  testified  that  he 
did  not  recall  receiving  this  newsletter. 
After  the  1991  hearing  before  the 
Preliminary  Evaluation  Committee  of 
the  Medical  Board,  Respondent 
continued  to  prescribe  both  of  these 
drugs  to  T.K.  T.K.  told  the  state 
investigator  that  "I  never  felt  that  the 
doctor  acted  in  anything  but  good 
faith." 

•  The  Government's  expert  stated  that 
Respondent  issued  T.K.  new 
prescriptions  for  Tylenol  with  codeine 
before  the  supply  dispensed  pursuant  to 
previous  prescriptions  should  have  been 
exhausted.  The  expert  opined  that 
Respondent's  prescribing  of  controlled 
substances  to  T.K.  was  not  for  a 
legitimate  medical  purpose  because  the 
prescribed  medications  were  not 
compatible  with  the  diagnosis  of  what 
was  wrong  with  the  patient. 

Respondent  testified  that  he 
prescribed  Doriden  to  T.K.  because  he 
had  a  chronic  sleep  disorder,  and  that 
other  physicians  had  prescribed  T.K.  the 
drug.  He  further  stated  that  he  never 
told  T.K.  to  take  the  Tylenol  No.  3  and 
Doriden  together. 

G.K.  first  saw  Respondent's  partner  in 
January  1990  suffering  from  back 
spasms  and  was  prescribed  Dilaudid. 
Respondent  than  began  treating  him 
approximately  one  year  later  for  chronic 
back  pain.  Respondent  regularly 
prescribed  G.K.  Dilaudid,  often  issuing 
a  new  prescription  before  the  previous 
one  should  have  run  out,  and  often  not 
noting  the  prescription  in  the  patient 
chart.  On  one  occasion.  Respondent 
issued  G.K.  a  new  prescription  after 
G.K.  represented  that  he  had  lost  a 
prescription.  The  pharmacy  reviews 
revealed  that  Respondent  postdated 
Dilaudid  prescriptions  for  G.K.  on 
several  occasions.  There  were  notes  in 
the  file  stating  that  Respondent  would 
not  issue  any  more  Dilaudid 
prescriptions  to  G.K.,  yet  Respondent 
continued  to  do  so. 

The  Government's  expert  concluded 
that  Respondent  prescribed  one  of  the 
most  potent  narcotics  to  G.K. 


notwithstanding  G.K.'s  obvious  drug- 
seeking  behavior.  Respondent  testified 
that  G.K.  needed  Dilaudid  for  pain  and 
especially  to  sleep,  or  else  he  could  not 
go  to  work.  He  further  testified  that  G.K. 
would  improve  for  a  period  of  time  but 
then  would  have  setbacks.  In  retrospect. 
Respondent  through  that  he  was  lenient 
with  G.K.  and  that  G.K.  was  a  drug- 
seeking  patient. 

D.K.  initially  saw  Respondent  in 
August  1982,  for  injuries  that  he  bad 
sustained  in  a  car  accident  that  had 
occurred  several  months  earlier.  D.K. 
was  a  patient  of  Respondent's  for  over 
ten  years.  He  was  treated  for  injuries 
sustained  in  five  car  accidents  and  other 
types  of  accidents.  During  the  course  of 
his  treatment,  D.K.  had  two  low  back 
surgeries  and  ultimately  used  a  cane  to 
walk  because  his  knees  frequently 
buckled.  According  to  Respondent,  D.K. 
was  the  sole  supprart  for  his  three 
children,  so  he  needed  pain  medication 
to  be  able  to  keep  woiidng.  After  anti- 
inflammatory medications  did  not  work. 
Respondent  prescribed  D.K.  Percodan. 
Throughout  D.K.'s  treatment. 
Respondent  regularly  prescribed, 
Tylenol  No.  3,  Vicodin  and/or  Percodan 
for  pain,  and  sometimes  prescribed 
Restoril  for  sleep  and  Valium  for  muscle 
spasms. 

On  several  occasions.  Respondent's 
records  indicated  that  he  intended  to 
either  diminish  or  cease  prescribing 
Vicodin  and  Percodan  to  D.K.  In  a 
November  1990  affidavit.  Respondent 
stated  that  "each  time  [D.K.j  was  just 
about  ready  to  get  off  habit-forming 
medicine,  that  another  accident  would 
occur."  Respondent  further  stated  that 
he  wanted  D.K.  to  go  to  another 
physician  who  might  be  better  at  getting 
him  off  of  all  medicine,  but  that  "I  have 
no  evidence  of  [D.K.j  ever  abusing 
medications  that  I  gave  him;  it  was  my 
belief  they  were  so  that  he  could  go  to 
work."  However,  Respondent 
nonetheless  continued  to  prescribe 
controlled  substances  after  this  affidavit. 

The  Government's  expert  testified  that 
prescribing  two  narcotics 
simultaneously  should  be  intermittent, 
and  not  done  on  a  regular  basis  like 
Respondent  did.  The  expert  further 
testified  that  it  was  his  opinion  that 
there  was  no  valid  medi^  purpose  for 
Respondent's  prescribing  to  D.K.  in  the 
types  and  quantities  of  controlled 
'substances  that  he  did.  He  emphasized 
that  a  physician  loses  control  when  he 
prescribes  a  large  quantity  of  controlled 
substances  with  refills. 

Respondent  testified  that  it  never 
occurred  to  him  that  D.K.'s  accidents 
may  have  been  related  to  his  use  of 
controlled  substances.  Respondent 
further  testified  that  D.K.  was  one  of  the 


51596 


Federal  Register /Vol.  63,  No.  187 /Monday.  September  28,  1998 /Notices 


patients  he  felt  he  had  not  handled 
properly  and  that  he  should  have  been 
more  reluctant  to  prescribe  controlled 
substances  to  him. 

Respondent  began  treating  D.K.M. 
following  a  car  accident  in  1982.  He 
diagnosed  her  as  having  a  cervical 
sprain  with  radiculopathy  and 
prescribed  Talwin  and  exercises.  When 
the  Talwin  did  not  appear  to  be 
working,  Respondent  prescribed  D.K.M. 
Percodan.  Over  the  next  ten  years, 
D.K.M.  was  involved  in  approximately 
five  more  car  accidents  with  some 
requiring  emergency  room  treatment. 
She  was  assaulted  by  patients  during 
her  work  as  a  nurse  and  by  her  spouse 
on  several  occasions,  bi  addition,  she 
was  injured  lifting  a  heavy  patient  at 
work,  her  knees  buckled  several  times 
causing  her  to  fall,  and  she  broke  her 
ankle  following  a  fall  off  a  truck  and 
later  sprained  the  same  ankle.  During 
his  treatment  of  D.K.M.,  Respondent 
regularly  prescribed  large  quantities  of 
various  controlled  substances.  For 
example,  between  May  4, 1987  and 
January  20, 1988,  Respondent 
prescribed  D.K.M.  415  Percodan,  780 
Tylenol  No.  3  and  760  Vicodin.  In  April 
1992,  Respondent  stated  that  his  goal 
was  to  get  D.K.M.  off  all  medication  by 
July  1992,  yet  he  subsequently  issued 
her  a  prescription  for  100  hydrocodone 
with  APAP  with  five  refills. 

Respondent  testified  that  it  did  not 
occur  to  him  that  D.K.M. 's  accidents 
may  have  been  related  to  her  abuse  of 
controlled  substances,  but  that  in 
retrospect,  her  multiple  injuries  were 
"red  flags."  The  Government's  expert 
testified  that  none  of  D.K.M. 's  accidents 
justified  prescribing  her  the  quantity  of 
controlled  substances  that  Respondent 
did  and  that  people  who  are  abusing 
medication  frequently  develop  falls  and 
injuries  in  an  attempt  to  obtain  more 
drugs.  In  addition,  D.K.M.  allegedly  lost 
prescriptions,  which  according  to  the 
expert  is  further  evidence  of  drug- 
seeking  behavior.  The  expert  opined 
that  Respondent  did  not  prescribe  for 
D.K.M.  for  a  legitimate  medical  purpose. 

Respondent  began  testing  S.K.  in 
April  1990.  S.K.  had  significant  motor 
weakness  of  both  legs  as  a  result  of  brain 
surgery,  had  severe  scoliosis  for  which 
she  had  had  a  spinal  fusion,  and  needed 
crutches  in  order  to  walk.  She  first  saw 
Respondent  complaining  of  neck  pains 
and  headaches.  Respondent  diagnosed 
S.K.  as  suffering  from  a  cervical  sprain. 
S.K.  saw  Respondent  periodically  until 
February  1993,  suffering  from 
continuing  pain  in  the  back,  hip  and 
groin,  headaches  and  muscle  spasms. 
Respondent  prescribe  S.K.  various 
controlled  substances  and  anti- 
inflammatories, and  referred  her  for 


physical  therapy.  On  two  occasions. 
Respondent  prescribed  S.K.  100  Vicodin 
with  5  refills.  Respondent  testified  that 
he  prescribed  S.K.  such  large  quantities 
of  Vicodin  because  he  did  not  expect 
her  condition  to  change  quickly,  that 
orthopedic  conditions  generally  change 
slowly,  and  that  pharmacists  frequently 
encouraged  him  to  prescribe  in 
quantities  of  100  because  it  is  less 
expensive. 

Between  June  5, 1989  and  May  21, 
1990,  Respondent  issued  N.R.  29 
prescriptions  (6  original  prescriptions 
plus  refills)  for  a  total  of  1,690  Tylenol 
No.  3.  N.R.  was  K.D.M's  elderly  mother 
and  she  suffered  from  advanced  arthritis 
of  multiple  joints.  N.R.  was  never 
officially  a  patient  of  Respondent's  and 
he  did  not  maintain  a  patient  record  for 
her.  Respondent  stated  that  he 
prescribed  for  N.R.  as  a  favor  and  did 
not  charge  her.  However,  Respondent 
informed  D.K.M.  that  if  N.R.  wanted 
prescriptions  or  treatment  in  the  future 
she  would  "have  to  become  an  official 
patient  and  be  worked  up  thoroughly      , 
with  x-rays  and  other  tests,  become 
'favors'  carmot  go  on  forever."  The 
Government's  expert  testified  that 
patent  records  are  not  only  legally 
required  but  are  necessciry  to  establish  a 
doctor-patient  relationship,  to 
determine  the  patient's  progress  or  lack^ 
thereof,  to  determine  how  the  patient 
will  respond  to  treatment,  and  to  protect 
the  physician.  It  was  the  Government 
expert's  opinion  that  the  prescriptions 
issued  to  N.R.  were  not  for  a  legitimate 
medical  purpose. 

Respondent  issued  prescriptions  to 
A.R.  and  C.R.,  the  couple  whose  house 
was  searched  and  were  later  arrested 
that  was  discussed  above.  Respondent 
did  not  offer  any  explanation  for  the 
controlled  substance  prescriptions 
issued  to  A.R.  Regarding  C.R., 
Respondent  first  treated  him  in  June 
1991  for  lumbosacral  sprain  with 
radiculopathy  stemming  from  various 
accidents  in  1990  and  1991.  Initially, 
Respondent  ordered  an  MRI,  and 
prescribed  60  Percocet,  100  Xanax  with 
5  refills,  and  60  Valium  with  5  refills. 
In  addition,  C.R.,  dislocated  his 
shoulder  three  times  and  fell  causing 
more  pain.  During  his  treatment  of  C.R., 
Respondent  prescribed  large  quantities 
of  Percocet,  Xanax  and  Valium,  and 
prescribed  Dalaudid  for  a  period  of 
time.  For  example,  over  a  117-day 
period  in  1991.  Respondent  prescribed 
C.R.  950  Valium  or  about  8.1  pills  per 
day.  Between  February  28  and  March 
25,  1992,  Respondent  prescribed  C.R. 
310  Percocet  or  about  11.5  pills  per  day. 
Respondent  almost  always  issued  new 
prescriptions  before  the  supply  from  the 
previous  prescription  should  have  run 


out.  On  one  occasion,  Respondent 
issued  C.R.  a  new  prescription  after  C.R. 
indicated  that  he  had  spilled  water  on 
his  Percocet  causing  the  pills  to 
dissolve.  In  addition,  Respondent  often 
postdated  prescriptions  for  C.R. 

Notes  in  the  patient  file  dated  July  15, 
1991,  indicated  that  a  pharmacist  had 
called  because  C.R.  was  taking  more 
Percocet  that  directed;  that 
Respondent's  partner  refused  to  give 
C.R.  more  medication;  and  that  the 
patient  had  two  herniated  discs,  a 
dislocated  shoulder  and  a  bad  knee  and 
was  in  great  pain  and  wanted  Percocet 
before  his  next  scheduled  visit. 
Respondent  testified  that  he  ended  his 
doctor-patient  relatioiiship  with  C.R. 
after  the  local  police  told  him  that  they 
suspected  that  C.R.  was  a  drug  dealer 
and  that  he  cooperated  in  the 
investigation.  Respondent  also  testified 
that  the  local  prosecutor  wrote  to  him 
thanking  him  for  his  help  in  the 
investigation  of  A.R.  and  C.R. 

The  Government's  expert  stated  that 
in  his  opinion  to  a  reasonable  degree  of 
medical  certainty,  C.R.  was  addicted  to 
drugs,  that  Respondent  maintained  C.R. 
on  controlled  substances  knowing  that 
he  was  addicted  to  them,  and  that 
Respondent  unlawfully  attempted  to 
detoxify  a  narcotic  addict  with  narcotic 
medications  by  telling  C.R.  to  cut  down 
gradually  on  his  use  of  these 
medications.  The  expert  further  stated 
that  in  his  opinion.  Respondent  grossly 
deviated  from  the  standard  of  care  and 
the  normal  doctor-patient  relationship 
by  his  prescribing  to  C.R.  Respondent 
testified  that  he  was  "lenient"  with  C.R. 
and  that  C.R.  was  "almost  a  waking  red 

Respondent  also  treated  C.R.'s 
brother,  J.R.  for  a  little  over  two  years 
beginning  in  March  1991.  J.R.  was  a 
garbage  man  with  chronic  lumbosacral 
sprain  and  a  fracture  in  the  lower  back 
that  could  by  itself  require  surgery  and 
that  resulted  in  other  low  back  ailments 
to  take  longer  to  heal.  During  the  course 
of  his  treatment,  J.R.  also  suffered  a 
number  of  accidents  at  work  which 
further  injured  his  back.  J.R.  needed  to 
work  to  support  his  family.  Respondent 
regularly  prescribed  J.R.  Percocet  and  at 
various  times  also  prescribed  him. 
Valiiun,  Xanax  and  Darvocet. 
Respondent  also  referred  J.R.  for 
physical  therapy.  At  one  point,  J.R.  was 
seen  by  Respondent's  partner  who  also 
prescribed  J.R.  Percocet. 

At  some  point  during  his  treatment, 
J.R.  told  Respondent  that  he  was  a 
former  addict,  but  felt  that  he  needed 
the  medication  for  his  pain  and  not 
because  he  was  addicted.  The 
Government's  expert  stated  that  an  x-ray 
report  in  J.R.'s  file  did  not  indicate  any 


Federal  Register/ Vol.  63,  No.  187 /Monday,  September  28,  1998 /Notices 


51597 


condition  that  would  cause  sufficient 
pain  to  warrant  treatment  with  Schedule 
n  narcotics  in  the  quantities  and  over 
the  period  of  time  that  Respondent, 
prescribed  them. 

A  review  of  the  prescriptions  issued 
by  Respondent  to  J.R.  also  revealed  a 
number  of  postdated  prescriptions. 
Respondent  testified  that  he  postdated 
prescriptions  for  this  patient  when  his 
offlce  would  be  closed  on  the  day  the 
prescription  would  normally  be  issued, 
and  that  he  understood  at  the  time  he 
issued  these  prescriptions  that  a 
pharmacist  would  not  dispense  them 
until  the  date  written  on  them. 

The  Government's  expert  stated  that 
in  his  opinion,  J.R.  was  addicted  to 
drugs  and  that  Respondent  prescribed 
these  drugs  to  him  even  though  he 
knows  or  should  have  known  that  J.R. 
had  no  medical  need  for  them.  The 
-expert  further  stated  that  Respondent 
did  not  take  adequate  histories  or 
perform  adequate  physical  examinatiohs 
of  this  patient,  that  Respondent 
prescribed  controlled  substances  to  J.R. 
without  seeing  him,  that  the  patient 
showed  obvious  drug-seeking  behavior 
and  that  Respondent  knowingly 
perpetuated  J.R.'s  addiction. 
Respondent  testified  that  he  did  not 
think  that  he  was  lenient  with  J.R.  and 
did  not  think  that  J.R.  was  a  drug- 
seeking  patient. 

B.S.  was  a  nurse  who  first  was 
Respondent's  partner  in  August  1986 
after  being  injured  at  work.  She  became 
Respondent's  patient  in  January  1987 
and  was  hospitalized  that  month.  Over 
the  next  six  and  half  years  B.S. 
underwent  surgery  several  times.  In 
October  1992,  an  MRI  revealed  a  large 
lesion  destroying  bone  in  her  back 
which  was  probably  caused  by  a  bone 
infection.  She  subsequently  underwent 
a  nine  hour  surgery.  In  addition,  she 
was  involved  in  a  car  accident,  fell 
down  some  stairs  and  had  a  severe 
asthma  attack,  all  of  which  exacerbated 
her  neck  and  back  pain. 

Respondent  prescribed  B.S.  various 
controlled  substances  over  the  years.  On 
six  occasions  between  January  7  and 
August  4, 1991,  Respondent  issued  B.S. 
prescriptions  for  both  Percocet  and 
Demerol  for  a  total  of  260  Demerol  and 
390  Percocet.  Following  her  last  surgery. 
Respondent  prescribed  B.S.  Dilaudid  for 
approximately  three  and  a  half  months. 
Over  the  years.  Respondent  referred  B.S. 
to  a  spine  specialist,  a  neurosiu^eon,  a 
neurologist  and  an  infectious  disease 
specialist. 

Respondent's  records  revealed  that 
Respondent  reissued  prescriptions  for 
Percocet  to  B.S.  after  her  house  was 
burglarized  two  times,  the  locker  room 
at  her  work  was  robbed,  her  motel  room 
was  robbed  while  she  was  on  vacation. 


she  spilled  some  Percocet  at  a  ball  game, 
and  her  daughter  threw  some  of  the 
drugs  away. 

"The  Government's  expert  opined  that 
three  and  a  half  months  is  a  long  time 
for  any  patient  to  be  routinely  taking 
Dilaudid.  The  expert  reported  that 
Respondent  issued  prescriptions  for 
Dilaudid  to  B.S.  before  her  previous 
supply  should  have  been  exhausted, 
that  Percocet  and  Dilaudid  are  not 
normally  prescribed  in  combination, 
and  that  they  both  attach  to  the  same 
receptor  sites  in  the  brain.  He  concluded 
that  Respondent's  prescribing  to  B.S. 
was  irresponsible  and  a  "gross  deviation 
from  the  standard  of  care  in  the  practice 
of  medicine  in  New  Jersey,  or  in  the 
United  States."  Respondent  testified 
that  he  knew  B.S.  before  he  began 
treating  her  and  that  he  thought  she  had 

f)ersonal  integrity  and  would  not  be 
ikely  to  divert  controlled  substances. 

Respondent  began  treating  C.T.  Sr.  in 
1978  for  a  knee  injury.  Respondent 
treated  C.T.  Sr.  imtil  1990  for  various 
problems  including  chronic  should 
pain,  cervical  and  lumbosacral  sprain 
suffered  as  a  result  of  a  car  accident, 
impingement  in  the  shoulder,  and  pain 
following  surgery  on  his  shoulder  and 
arthroscopic  surgery  on  his  knee.  C.T. 
Sr.  had  a  number  of  work-related 
accidents  and  injuries  and  was  hit  by  a 
car.  During  his  treatment  of  C.T.  Sr., 
Respondent  prescribed  him  various 
controlled  substances  for  pain.  Between 
1984  and  1990,  Respondent  issued  C.T. 
Sr.  208  Percocet  prescriptions,  even 
issuing  two  on  the  same  day,  one  for  21 
dosage  units  and  the  other  for  20. 
Respondent  admitted  that  after  a  while, 
he  became  suspicious  of  C.T.  Sr. 

Respondent  often  issued  C.T.  Sr. 
controlled  substance  prescriptions 
before  the  supply  from  the  previous 
prescription  should  have  run  out. , 
Respondent  admitted  to  this,  but 
testified  that  he  did  so  because  patients' 
conditions  change  daily  and  the 
directions  on  the  prescription  represent 
the  physician's  "best  guess  and 
estimate"  as  to  how  often  the  patient 
should  take  the  medication. 

Respondent  began  treating  C.T.  Sr's 
wife,  D.T.  in  1979  for  pulled  muscles 
and  tendonitis  of  the  knee  and  possible 
phlebitis.  At  one  point,  she  was 
hospitalized  and  a  neurologist 
diagnosed  her  as  suffering  fiom 
neuromuscular  derangement  syndrome. 
At  a  later  point,  D.T.  had  surgery  for 
scar  tissue  and  thereafter,  surgery  for  a 
ganglion  cyst  and  inflamed  tendons  of 
the  left  wrist.  Over  the  years. 
Respondent  prescribed  large  amounts  of 
Percocet  to  D.T.  On  one  occasion,  C.T. 
Sr.  called  Respondent  and  told  him  that 
D.T.  was  suffering  firom  severe  back  and 
knee  pain,  and  Respondent  issued  her  a 


Percocet  prescription.  Respondent 
testified  that  now  he  would  recognize 
this  as  "a  rather  blatant  attempt  to  try 
and  get  some  Percodan  out  of  me." 

Respondent  issued  D.T.  prescriptions 
for  Percocet  before  the  supply  from  the 
previous  prescription  should  have  been 
exhausted,  and  would  often  issue  new 
prescriptions  after  D.T.  represented  that 
she  had  lost  a  prescription.  While 
Respondent  believed  that  D.T.  clearly 
had  problems  with  her  arm,  he 
ultimately  told  her  to  go  elsewhere 
because  he  was  not  able  to  cure  her 
wrist  and  would  not  give  her  any  more 
medication. 

According  to  the  Government's 
expert.  Respondent's  prescribing  to  D.T. 
was  not  for  a  legitimate  medical 
purpose.  The  expert  stated  that  "[i]t  is 
incomprehensible  to  think  that  this 
physician  was  not  aware  of  the 
substance  abuse  by  these  patients."  He 
further  testified  that,  "If  you  don't  see 
a  patient  and  you  get  asked  to  fill 
prescriptions  for  a  patient  you  haven't 
seen,  and  the  wife  is  getting  the  same 
medicine  and  she's  fabricating  and 
exaggerating  symptoms  as  he  is,  that's 
pretty  obvious.  I  mean,  that's  not 
something  that  you  would  call 
guUibihty." 

Respondent  also  issued  Percocet 
prescriptions  to  C.T.  Sr.'s  son,  C.T.  Jr., 
who  was  12  years  old  when  Respondent 
first  began  treating  him.  According  to 
Respondent  C.T.  Jr.  had  had  major 
injuries  to  his  right  hand  five  years 
before,  and  Respondent  issued  him 
prescriptions  for  flare-ups  of  severe 
pain.  Respondent  did  not  have  any 
patient  record  for  C.T.  Jr.,  and 
Respondent  indicated  that  C.T.  Jr.  was 
not  really  a  patient  of  his,  but  that  he 
issued  him  the  prescriptions  as  an  act  of 
charity  because  the  femily  could  not 
afford  to  send  C.T.  Jr.  to  see  his  family 
physician.  Respondent  admitted  that 
between  July  6, 1985  and  February  3, 
1990,  he  issued  C.T.  Jr.  11  prescriptions 
for  a  total  of  370  dosage  units  of 
Percocet.  Respondent  testified  that 
although  C.T.  Jr.  was  an  adolescent,  he 
was  physically  large  so  there  was  no 
physiological  difference  between  him 
and  an  adult  with  respect  to  prescribing 
pain  medication. 

Respondent  stated  that  in  retrospect, 
many  of  C.T.  Jr.'s  complaints  were 
fabricated  in  order  to  please  his  parents 
who  were  addicted  to  Percocet.  to  one 
month  Respondent  prescribed  to  the 
father,  mother  and  son  a  total  of  369 
dosage  units  of  Percocet. 

Respondent  first  saw  E.T.  in  1981 
when  she  was  hospitalized  with 
diabetes-associated  problems.  He  did 
not  see  her  again  until  1985  when  her 
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family  physician  referred  her  to 
Respondent  because  she  was  suffering 
from  intractable  diabetic  neuropathy 
and  she  was  taking  large  quantities  of 
Percodan.  Respondent  continued  to 
prescribe  Percodan  to  E.T..  authorizing 
227  dosage  units  during  a  five  week 
period  in  1985.  Ultimately.  Respondent 
referred  E.T.  back  to  her  family 
physician  stating  in  a  letter  that,  "Since 
I  have  an  [enormous]  number  of 
Percodan  patientlsl  myself.  I  request 
that  you  take  this  patient  back." 

A  notation  in  E.T.'s  patient  file  dated 
January  22, 1986,  indicated  that  this  was 
the  last  prescription  and  the  patient  was 
so  advised.  However  Respondent  issued 
her  several  more  prescriptions  for 
Percodan.  On  one  occasion,  E.T's 
husband  called  and  indicated  that  his 
wife  was  in  a  lot  of  pain  and  requested 
that  Respondent  issue  her  a  prescription 
for  25  Percocet  to  hold  her  until  her 
next  appointment. 

The  Government's  expert  testified  that 
E.T.  and  hei4iusband  were  exhibiting 
drug  seeking  behavior,  and  that  even  if 
E.T.  had  painful  diabetic  neuropathy, 
she  could  have  been  treated  with  non- 
habit  forming  medications.  The  expert 
did  not  believe  that  there  was  a 
legitimate  medical  purpose  for  the  drugs 
Respondent  prescribed  for  E.T.  because 
Respondent  was  treating  this  patient  for 
a  condition  out  of  his  area  of  expertise 
and  he  was  "simply  prescribing 
controlled  drugs  for  another  doctor's 
patient." 

Respondent  began  treating  E.T.'s 
husband,  J.T.  in  1980  for  multiple 
injuries  sustained  in  a  car  accident  in 
1977  and  for  which  J.T.  had  undergone 
three  surgeries.  When  Respondent  first 
saw  J.T.  he  had  an  unhealed  and 
draining  fracture  of  his  left  leg  and  it 
was  crooked  so  that  he  had  been  unable 
to  walk  for  three  and  a  half  years. 
Respondent  performed  several 
operations  on  J.T.'s  leg  and  prescribed 
J.T.  mainly  Percodan.  As  an  example. 
Respondent  prescribed  J.T.  735  dosage 
units  of  Percodan  between  April  1  and 
August  26. 1982. 

Subsequently.  J.T.  fell,  rupturing  his 
Achilles  tendon,  and  later  sprained  his 
left  ankle  and  had  surgery  in  New  York. 
By  1986,  J.T.'s  left  leg  was  worse  and  it 
was  ultimately  amputated  in  1987  in 
New  York.  The  doctors  in  New  York 
prescribed  J.T.  MS  Contin.  so 
Respondent  began  prescribing  him  the 
drug.  Thereafter,  Respondent  performed 
a  procedure  on  J.T.'s  leg  since  the 
wound  was  still  draining.  In  addition, 
J.T.  experienced  severe  phantom  limb 
pain.  Respondent  continued  to  prescribe 
J.T.  large  quantities  of  MS  Contin,  ev^n 
after  J.T.  appeared  to  be  improving. 
Respondent  referred  J.T.  to  a 


detoxification  center,  but  J.T.  would  not 
go  for  fear  of  losing  his  job.  At  some 
point  later,  J.T.  was  in  a  car  accident 
where  he  injured  both  knees,  his  ribs, 
neck  and  lower  back.  Respondent 
referred  J.T.  to  a  neurosurgeon. 

Notes  in  J.T.'s  patient  file  indicated 
that  a  neurologist  recommended  that 
J.T.  be  detoxified  from  MS  Contin  and 
a  pharmacist  had  reported  that  J.T.  was 
using  Valium  twice  as  fast  as  he  should. 
Respondent  nonetheless  continued  to 
prescribe  J.T.  MS  Contin,  Restoril, 
Percocet  and  Valium. 

The  Government's  expert  noted  that 
J.T.  called  Respondent's  office  to  obtain 
prescriptions,  sometimes  stating  that  he 
had  lost  a  prescription  or  requesting 
postdated  prescriptions.  The  expert 
state  that  "[tlhese  tactics  are  such  an 
obvious  attempt  of  getting  and  using 
more  pills  than  prescribed  and  it  clearly 
points  to  the  situation  where  the  patient 
now  is  in  control  of  the  doctor  rather 
than  vice  versa.  *  *  *  I  do  not  believe, 
in  this  day  and  age.  that  any  physician 
would  be  that  blindfolded  to  the 
obvious  drugs-seeking  behavior."  The 
expert  noted  that  J.T.  displayed  the 
classic  signs  of  a  drug  abuser,  and 
concluded  that  Respondent's 
prescribing  of  the  types  and  quantities 
of  controlled  substances  to  J.T.  was  not 
for  a  legitimate  medical  purpose. 

Respondent's  expert  did  not  testify  in 
the  proceedings  before  Judge  Bittner. 
but  his  testimony  before  the  Medical 
Board  was  admitted  into  evidence.  The 
expert  emphasized  that  there  has  "never 
been  promulgated  clear-cut  standards  of 
care  in  the  management  of  patients  with 
chronic  pain  who  require  long-term 
narcotic  medication,"  and  that  there  is 
no  law  or  regulation  specifying  how 
much  narcotic  medication  a  chronic 
pain  patient  may  be  prescribed.  The 
expert  testified  that  he  was  impressed 
by  the  "medical  and  surgical 
complexity,"  of  the  patients  at  issue  in 
that  proceeding  and  that  he  concluded 
that  Respondent's  prescribing  "mostly 
does  not  deviate  from  the  accepted 
[medical]  standards."  noting  that 
Respondent  documented  reasons  for  his 
prescriptions,  he  followed  the  patients 
carefully  over  a  long  period  of  time  and 
knew  the  cases  well,  there  was  no 
information  of  progressive  deterioration 
related  to  the  prescriptions  during  the 
time  of  the  prescriptions,  and  that  in  all 
but  a  few  cases,  Respondent  kept  "fairly 
decent  records."  The  expert  testified 
that  the  only  patient  for  whom 
Respondent's  prescribing  deviated  firom 
standard  medical  care  was  T.K. 

Although  not  required  by  the  Medical 
Board,  following  the  suspension  of  his 
medical  license.  Respondent  imderwent 
rehabilitative  training  in  late  1993  or 


1994  with  a  physician  who  is  part  of  the 
Academy  of  Medicine  of  New  Jersey,  the 
educational  arm  of  the  New  Jersey 
Medical  Society.  This  physician  is 
board  certified  in  psychiatry, 
psychotherapy,  and  preventive 
medicine,  and  certified  in  addiction 
medicine. 

The  training  consisted  of  six  or  seven 
two-hour  sessions  over  a  four  to  six 
month  period  during  which  Respondent 
and  the  physician  engaged  in  role 
playing  exercises  designed  to  help  with 
the  handling  of  drug  seeking  patients. 
They  also  reviewed  the  potency  of 
medications,  pain  management 
techniques,  how  to  obtain  assistance  in 
dealing  with  problem  patients,  and  how 
to  recognize  "red  flags"  to  warn  of  drug 
seeking  patients.  Respondent  was  given 
homework  assignments  and  also  read 
material  outside  of  his  sessions  with  the 
physician.  Respondent  passed  an 
examination  given  at  the  conclusion  of 
the  training. 

Respondent  testified  that  the  course 
made  him  better  able  to  handle 
controlled  substances  and  to  handle 
drug-seeking  patients.  He  further 
testified  that  as  a  result  of  the  course.  "I 
came  to  believe  that  I  was  an  easy  mark 
for  patients.  I  was  too  believing  in 
everything  they  said.  I  didn't  try  hard 
enough  to  decrease  potentially  habit- 
forming  drugs  in  a  number  of  cases. 
*  •  *  Although,  at  the  time  I  felt  I  was 
doing  the  right  thing." 

In  retrospect  and  after  his  training. 
Respondent  felt  that  in  three  or  four 
cases.  "I  over-prescribed,  with  good 
intentions,  but  I  didn't  act  prudently  in 
retrospect."  He  testified  that  he  had 
become  more  suspicious  than  he  used  to 
be  and  that  he  believed  that  it  is  not 
necessarily  incorrect  to  use  controlled 
substances  to  treat  chronic  pain  but  that 
physicians  have  more  alternatives  to 
controlled  substances  in  treating  these 
patients  now. 

At  the  hearing,  Respondent 
acknowledged  that  he  sometimes 
prescribed  additional  controlled 
substances  to  patients  before  their 
previous  supply  should  have  been 
exhausted,  but  testified  that  if  a  patient 
used  up  a  supply  of  medication  before 
it  should  have  been  exhausted  if  the 
directions  for  use  were  followed,  then 
he  would  conclude  that  the  patient  had 
more  pain  than  he  thought.  Respondent 
also  testified  that  prescribing  two 
narcotics  simultaneously  is  justified 
when  a  physician  thinks  that  the  patient 
can  be  managed  on  the  weaker  drug  but 
prescribes  some  of  the  stronger  one  in 
case  the  weaker  one  does  not  work. 
Prescribing  the  drugs  at  the  same  time 
saves  the  patient  another  trip  to  the 
physician's  office  if  the  weaker 
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medication  does  not  provide  relief. 
Respondent  further  testified  that  the 
issue  of  prescribing  more  than  one 
controlled  substance  at  a  time  "comes 
down  to  do  you  trust  your  patient.  And 
I  trusted  my  patient  •  *  •  I  was  too 
gullible  in  certain  situations." 

In  this  proceeding,  Respondent  was 
asked  about  his  1991  testimony  before 
the  Preliminary  Evaluation  Committee 
that,  "I'm  a  lot  stricter  and  tougher 
about  this  than  I  was.  I  mean,  as  I  look 
back  I  realize  that  I  was  really  too 
lenient  with  all  these  people." 
Respondent  testified  at  the  hearing 
before  Judge  Bittner  that  he  "was  more 
aware  of  red  flags,"  that  "it  was  an 
evolving  process,"  and  that  "I  am  more 
aware  today  than  I  was  last  year." 

Respondent  offered  into  evidence 
affidavits  from  colleagues  who  stated 
that  Respondent's  medical  treatment  of 
his  patients  was  professional,  that  he 
has  demonstrated  concern  and 
compassion  for  his  patients,  that  he  is 
highly  regarded,  that  he  conducts 
himself  in  the  best  interests  of  his 
patients,  and  one  stated  that  he  had 
never  observed  Respondent  engaging  in 
any  unethical  conduct.  An  affidavit 
from  a  patient  indicated  that 
Respondent  was  dedicated  to  treating 
and  improving  her  condition. 

In  addition.  Respondent  offered  into 
evidence  the  testimony  of  a  colleague  at 
the  1993  Medical  Board  hearing.  The 
colleague  testified  that  Respondent  had 
an  excellent  reputation  within  the 
orthopedic  and  general  medical 
communities  and  that  Respondent's 
standard  of  care  was  above  reproach. 
The  colleague  testified  that  in  his 
opinion,  Respondent  "has  exercised 
appropriate  care  and  concern  and 
appropriate  management  of  [the  patients 
at  issue]  prior  to  prescribing  any  given 
medication."  He  further  stated  that  there 
could  be  reasonable  differences  of 
opinion  among  orthopedists  as  to  the 
type  and  amount  of  medication  to 
prescribe  to  a  given  patient.  The 
colleague  did  testify  however  that  he 
would  not  prescribe  more  than  a  four- 
week  supply  of  Schedule  n  or  III 
medication  at  one  time  and  that  he 
would  "definitely"  not  prescribe 
narcotics  for  a  patient  without 
maintaining  a  patient  record. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  revoke  a 
DEA  Certificate  of  Registration  and  deny 
any  application  for  such  registration,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  follovtdng  factors  be 
considered: 


(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  federal  or  state  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  state, 
federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz.  Jr.,  M.D..  54  FR 
16,  422(1989). 

As  to  factor  one.  it  is  undisputed  that 
Respondent's  New  Jersey  medical 
license  has  been  in  effect  since  August 
1994,  and  in  October  1994.  the  Medical 
Board  permitted  Respondent  to  resume 
prescribing  controlled  substances,  if  and 
when  he  is  issued  a  DEA  registration, 
subject  to  various  restrictions  for  at  least 
one  year.  The  restrictions  imposed  by 
the  Medical  Board  include  that 
Respondent  must  maintain  a  log  of  his 
prescribing  and  dispensing;  he  may  not 
prescribe  or  dispense  more  than  a  14- 
day  supply  at  one  time  to  a  patient:  and 
he  must  refer  a  patient  to  a  pain 
management  specialist  for  a  second 
opinion  prior  to  completion  of  90  days 
of  prescribing  or  dispensing  to  the 
patient. 

Respondent  argues  that  DEA  is  bound 
by  the  Medical  Board's  findings.  The 
Acting  Deputy  Administrator  rejects  this 
argument  since  the  recommendation  of 
the  state  licensing  authority  is  only  one 
of  the  factors  to  be  considered  in 
determining  whether  Respondent's 
registration  would  be  in  the  public 
interest.  Like  Judge  Bittner  states, 
"[ijnasmuch  as  state  authority  to  handle 
controlled  substances  is  a  necessary  but 
not  sufficient  condition  for  DEA 
registration  *  *  *  this  factor  is  not 
dispositive."  However,  the  Acting 
Deputy  Administrator  does  find  it 
significant  that  after  reviewing 
Respondent's  treatment  of  the  patients 
at  issue,  the  Medical  Board  reinstated 
Respondent's  license  to  practice 
jnedicine  and  his  ability  to  handle 
controlled  substances,  albeit  with 
restrictions. 

Regarding  Respondent's  experience  in 
dispensing  controlled  substances,  the 
Government  does  not  dispute  that 


during  Respondent's  20  years  in 
practice  he  has  seen  over-15,000 
patients.  At  issue  in  this  proceeding  is 
Respondent's  controlled  substance 
prescribing  to  18  patients. 

Judge  Bittner  concluded  that 
Respondent  issued  controlled  substance 
prescriptions  to  two  individuals  for  no 
legitimate  medical  purpose.  She  found 
that  Respondent  did  not  offer  any 
explanation  for  the  fact  thnt  between 
August  22  and  September  23.  1992.  he 
prescribed  480  Vicodin  to  A.R.  Judge 
Bittner  stated  that  "(w]hen  a  physician 
prescribes  such  an  unusually  large 
quantity  of  a  controlled  substance,  it  is 
reasonable  to  require  him  to  show  that 
the  prescribing  was  for  a  legitimate 
medical  purpose."  Since  Respondent 
did  not  provide  any  justification  for 
these  prescriptions.  Judge  Bittner 
inferred  that  they  were  not  issued  for  a 
legitimate  medical  purpose.  The  Acting 
Deputy  Administrator  disagrees  with 
Judge  Bittner's  conclusion.  The  burden 
of  proof  in  these  proceedings  is  on  the 
Government,  and  the  mere  fact  that 
Respondent  prescribed  A.R.  a  large 
quantity  of  a  controlled  substance  in 
and  of  itself  does  not  warrant  the 
conclusion  that  there  was  no  legitimate 
medical  purpose  for  the  drugs. 

Judge  Bittner  also  found  that  there 
was  no  legitimate  medical  purpose  for 
the  Tylenol  with  codeine  and 
gluethimide  prescriptions  Respondent 
issued  to  T.K.  for  approximately  nine 
years.  The  Acting  Deputy  Administrator 
agrees  with  Judge  Bittner's  conclusion. 
In  1984,  all  New  Jersey  physicians  were 
warned  by  a  newsletter  that  "[blarring 
unusual  circumstances,  there  would  be 
no  legitimate  medical  indication  for  the 
prescribing  of  the  combination  of 
Glutethimide  and  Codeine."  In  addition. 
the  Government's  expert  noted  in  his 
report  that  "there  is  no  medical 
rationale  for  the  use  of  this 
combination."  _. 

Regarding  Respondent's  prescribing  to 
the  other  patients  at  issue.  Judge  Bittner 
found  numerous  examples  of 
questionable  conduct.  Respondent 
prescribed  various  patients  other 
combinations  of  controlled  substances 
either  simultaneously  or  within  a  short 
period  of  time.  He  issued  prescriptions 
to  individuals  before  the  quantity 
obtained  pursuant  to  previous 
prescriptions  should  have  been 
exhausted.  Respondent  postdated 
prescriptions,  and  issued  prescriptions 
despite  expressions  of  concern  by 
physicians,  pharmacists  or  others  about 
the  quantity  of  medication  the  patients 
were  obtaining.  Respondent  continued 
to  prescribe  controlled  substances  to 
patients  even  after  he  had  indicated  that 
he  would  stop  issuing  thrm 
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prescriptions.  He  ignored  signs  that 
patients  were  abusing  the  controlled 
substances  prescribed  or  were  at  serious 
risk  of  doing  so.  For  example,  he 
continued  prescribing  to  one  individual 
even  after  learning  that  the  individual 
had  been  altering  earlier  prescriptions. 
He  also  ignored  the  possibility  that  the 
multiple  accidents  and  injuries  reported 
by  the  patients  could  be  drug-seeking 
behavior. 

Judge  Bittner  also  found  that 
"Respondent  failed  to  appropriately 
document  his  treatment  and  prescribing 
to  a  number  of  patients."  Significantly, 
Respondent  did  not  maintain  any 
patient  Hie  whatsoever  on  two  of  the 
patients. 

Judge  Bittner  further  found  that 
"Respondent's  treatment  of  various 
patients  also  shows  a  regrettable  lack  of 
responsibility!  •  •."  As  examples,  she 
notes  that  Respondent  prescribed  large 
quantities  of  certain  drugs  despite 
recommendations  in  the  Physician's 
Desk  Reference  that  they  were  not  to  be 
used  for  more  than  a  few  days;  he 
continued  to  prescribe  controlled 
substances  to  an  individual  after  she 
overdosed:  and  he  prescribed  narcotics 
to  an  individual  after  learning  that  the 
individual  had  unsuccessfully 
attempted  detoxification  and  was 
severely  depressed. 

The  Acting  Deputy  Administrator 
agrees  that  I^pondent's  prescribing  to 
these  patients  appears  to  be  highly 
questionable.  However,  the  Acting 
Deputy  Administrator  is  uncomfortable 
saying  that  Respondent's  prescribing  of 
large  quantities  of  controlled  substances 
or  issuing  new  prescriptions  before  the 
previous  supply  should  have  been 
exhausted  or  prescribing  combinations 
of  controlled  substances  was  improper 
given  that  these  patients  apparently  had 
medical  problems  that  caused  chronic 
pain  and  warranted  treatment. 

But,  Respondent  himself  admits  that 
he  was  too  lenient  regarding  the 
treatment  of  some  of  the  patients.  In 
addition,  the  Medical  Board,  through  its 
adoption  of  the  state  administrative  law 
judge's  findings,  found  serious  problems 
with  Respondent's  prescribing  of 
controlled  substances.  As  the 
administrative  law  judge  noted,  *"  *  * 
the  patients  in  question  had,  to  varjring 
degrees,  serious  problems  which  no 
doubt  may  have  resulted  in  legitimate 
pain  complaints.  The  question, 
however,  is  one  of  degree.  Respondent 
ignored  obvious  dangers  of  dependency, 
as  evidenced  in  many  instances  by  what 
were  referred  to  by  petitioner's 
witnesses  as  clear  "red  flags"  which 
should  have  made  him  suspect.  In 
addition,  it  is  apparent  *  *  *  that 
(Rlespondent  did  not  have  control  of  the 


dispensing  of  [controlled  substances), 
but  prescribed  largely  in  response  to 
communications  and  complaints  from 
the  patients  in  question,  who  frequently 
requested  specific  medications  and 
dosages  of  medications,  as  well  as 
specific  dates  for  prescriptions." 
Further,  the  Medical  Board  noted  in  its 
1994  order,  "while  we  do  not  condone 
the  manner  in  which  Dr.  Caragine 
prescribed  controlled  dangerous 
substances  to  the  patients  who  were  the 
subject  of  this  action,  we  do  note  that 
the  vast  majority  of  those  patients  were 
individuals  with  significant  medical 
problems  or  illnesses  requiring  pain 
management." 

The  Acting  Deputy  Administrator  also 
notes  that  the  Government's  expert,  in 
his  1993  report,  stated  that 

At  one  point  a  doctor  may  be  naive  or  even 
gullible  but  when  patients  continuously  call 
the  office  for  refills,  lose  their  prescriptions, 
receive  pharmacist's  reports  about  refilling 
prescriptions  frequently  and  knowledge  of  an 
individual's  addiction  by  virtue  of  the  feet 
that  the  doctor  decided  to  wean  them  from 
the  medication  followed  by  continuous 
prescriptions,  even  after  overdose  situations, 
with  more  IcontroUed  substances],  can  no 
longer  be  brushed  aside  as  gullibility. 

Tlierefore.  the  Acting  Deputy 
Administrator  concludes  that  even 
though  the  patients  at  issue  are  only  a 
small  portion  of  Respondent's  patient 
population,  his  prescribing  of  controlled 
substances  to  these  individuals  raises 
serious  concerns  regarding  ability  to 
responsibly  handle  controlled 
substances  in  the  future. 

As  to  factor  three,  there  is  no  evidence 
that  Respondent  has  ever  been 
convicted  of  charges  under  state  or 
Federal  laws  relating  to  the 
manufacture,  distribution  or  dispensing 
of  controlled  substances. 

Regarding  factor  four,  pursuant  to  21 
(3FR  1306.04,  prescriptions  for 
controlled  substances  may  be  issued 
only  "for  a  legitimate  medical  purpose 
by  an  individual  practitioner  acting  in 
the  usual  course  of  his  professional 
practice."  As  discussed  above,  the 
Acting  Deputy  Administrator  finds  that 
the  prescriptions  to  T.K.  for  Tylenol 
with  codeine  and  glutethimide  were  not 
issued  for  a  legitimate  medical  purpose. 
Additionally,  New  Jersey  law  requires 
that  physicians  maintain  patient  charts 
for  individuals  that  are  prescribed 
controlled  substances.  It  is  imdisputed 
that  Respondent  failed  to  maintain  such 
charts  for  N.R.  and  C.T.  Jr.  Also,  it  is 
imdisputed  that  Respondent  postdated 
controlled  substances  prescriptions  for 
various  patients  in  violation  of  21 CFR 
1306.05,  which  requires  that"(a]ll 
prescriptions  fw  controlled  substances 


shall  be  dated  as  of,  and  signed  on,  the 
day  when  issued.  *  *  *" 

The  Government  alleged  that 
Respondent  detoxified  patients  without 
being  registered  to  do  so.  However,  the~-' 
Acting  Deputy  Administrator  agrees 
with  Judge  Bittner  that  the  record  does 
not  support  a  finding  that  Respondent 
violated  DEA  regulations  by  conducting 
detoxification  treatment  without  being 
registered  to  do  so. 

As  to  factor  five.  Judge  Bittner  found 
"Respondent's  current  assertions  that  he 
will  be  more  responsible  in  the  future 
are  entitled  to  little  weight"  She  noted 
that  Respondent  continued  his 
questionable  prescribing  even  after 
being  interviewed  in  1990  by  a  state 
investigator  and  after  telling  the  Medical 
Board's  Preliminary  Evaluation 
Committee  in  1991  that  "I'm  very 
careful.  I'm  not  so  easy  to  get  drugs  out 
of  like  I  use(d]  to  be,"  and  that  "I  want 
the  board  to  know  that  I  really  made  an 
effort  to  clean  up  my  act  and  not  be 
permissive."  The  Acting  Deputy 
Administrator  disagrees  with  Judge 
Bittner.  In  1994,  on  his  own  initiative. 
Respondent  underwent  training  to  better 
equip  himself  to  handle  drug-seeking 
patients  and  to  more  responsibly  handle 
controlled  sul»tances.  Additiraially  at 
the  hearing  in  this  matter,  when  asked 
about  his  assurances  at  the  1991 
hearing.  Respondent  testified  that  "I'm 
a  lot  stricter  and  tourer  about  this  than 
I  was.  I  mean,  as  I  look  back  I  realize 
that  I  was  really  too  lenient  with  all 
these  people."  He  further  testified  that 
he  "was  more  aware  of  red  flags,"  that 
"it  was  an  evolving  process,"  and  that 
"I  am  more  aware  today  than  I  was  last 
year." 

Judge  Bittner  concluded  that  even 
though  "the  patients  at  issue  here  are  a 
»nall  Graction  of  the  total  number  he 
treated  over  a  twenty-year  periodlJ 
*  *  *  that  most  of  these  patients 
suffered  chronic  pain  and  that  it  was 
difficult  to  find  appropriate  treatment 
for  many  of  them"  Respondent's 
prescribing  "is  most  charitably 
described  as  irresponsible."  She  further 
concluded  that  "(njotwithstanding 
Respondent's  testimony  that  he  will  be 
more  responsible  in  the  futiire  and  that 
he  is  rehabilitated  by  his  training  •  *  *, 
it  is  clear  that  Respondent  does  not  yet 
acknowledge  his  misprescribing." 
Therefore,  Judge  Bittner  foimd  "that  a 
preponderance  of  the  credible  evidence 
in  this  record  establishes  that 
Respondent's  registration  would  not  be 
in  the  public  interest"  and  she 
'recommended  that  his  application  be 
denied. 

Respondent  filed  exceptions  to  Judge 
Bittner's  Opinion  and  Recommended 
Ruling,  and  the  Government  filed  a 
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response  to  Respondent's  exceptions. 
The  Deputy  Administrator  has  carefully 
considered  both  of  these  filings  in 
rendering  his  decision  in  this  matter. 
First,  several  of  Respondent's 
exceptions  have  already  been  addressed 
in  this  final  order  such  as  his  argimient 
that  the  Medical  Board's  ruUng  is 
binding  on  DEA,  that  the  Government 
did  not  provide  the  records  relied  upon 
by  its  expert  in  rendering  his  opinion, 
and  that  ^ldge  Bittner  improperly  found 
that  Respondent  prescribed  controlled 
substances  to  A.R.  for  no  legitimate 
medical  purpose. 

Respondent  also  argued  that  Judge 
Bittner  failed  to  consider  Respondent's 
innocent  unawareness  of  errors  in 
judgment;  the  Medical  Board's  finding 
that  Respondent  had  no  improper 
motive  in  prescribing  for  his  patients; 
the  lack  of  evidence  that  Respondent 
knowingly  and  intentionally  prescribed 
controlled  substances  to  addicted 
persons  or  persons  involved  in  illicit 
activity;  the  lack  of  evidence  of  any 
complaints  about  Respondent's 
prescriptive  practices  to  any 
government  agency  by  physicians, 
patients  or  staff;  and  Uie  lack  of 
evidence  demonstrating  that 
Respondent  sold  any  drugs  or 
prescriptions  to  anyone.  TThe  Acting 
Deputy  Administrator  concludes  it  is 
not  necessary  to  prove  that  any  of  the 
above  circumstances  exist  before  a 
registration  can  be  revoked  or  an 
application  denied.  Just  because 
misconduct  is  imintentional,  innocent 
or  devoid  of  improper  motivation,  does 
not  preclude  revocation  or  denial. 
Careless  or  negligent  handling  of 
controlled  substances  creates  the 
opportunity  for  diversion  and  could 
justify  revocation  or  denial. 

Respondent  argued  that  Judge  Bittner 
failed  to  give  proper  weight  to  his 
previous  treatment  of  patients  other 
than  those  at  issue  in  diis  proceeding, 
to  the  medical  problems  of  the  patients 
at  issue,  and  to  the  fact  that  he 
volimtarily  underwent  training.  Like 
Judge  Bittner,  the  Acting  Deputy 
Administrator  has  considered  these 
facts  and  has  given  them  the  weight  he 
deems  appropriate  in  rendering  his 
decision  in  this  matter.  Respondent 
further  argued  that  Judge  Bittner  failed 
to  even  consider  that  he  cooperated 
with  state  officials  in  their  investigation 
of  his  patients.  The  Acting  Deputy 
Administrator  has  considered 
Respondent's  cooperation,  however  he 
douQ^otdeem  it  significant  in 
^^rmiiOng  whether  Respondent  can  be 
trusted  to  responsibly  handle  controlled 
substances. 

Respondent  also  argued  that  the 
Government  expert  did  not  speak  with 


or  examine  the  patients  at  issue,  nor  did 
he  speak  with  Respondent,  his  partner 
or  office  staff  before  submitting  his 
report.  The  Acting  Deputy 
Administrator  finds  that  die  expert 
could  render  an  opinion  without  taking 
the  steps  outlined  above,  however  in 
rendering  his  decision  in  this  matter, 
the  Acting  Deputy  Administrator  has 
taken  into  consideration  what  was 
reUed  upon  by  the  expert. 

Respondent  further  argues  that  Judge 
Bittner  failed  to  find  in  Respondent's 
favor  regarding  specific  points  when 
"DEA  presented  no  evidence  and  the 
Respondent  presented  detailed, 
imcontradicted  evidence."  The  Acting 
Deputy  Administrator  is  unable  to 
address  this  exception  since  Respondent 
did  not  provide  any  specific  examples 
where  this  may  have  occurred. 

Respondent  also  contends  that  the 
Government  did  not  establish  that  he 
knew  or  should  have  known  that  the 
^  combination  of  Tylenol  with  codeine 
and  glutethimide  is  highly  abused  and 
that  Judge  Bittner  was  in  error  in  finding 
that  Respondent  prescribed  these  drugs 
to  be  taken  in  combination.  Respondent 
asserts  that  he  prescribed  these  drugs 
separately  and  never  told  the  patients  to 
take  them  in  combination.  The  Acting 
Deputy  Administrator  finds  that  it  is 
incumbent  upon  a  DEA  registrant  to 
keep  abreast  of  the  illicit  uses  of 
controlled  substances.  Here,  as  early  as 
1984,  physicians  in  New  Jersey  were 
notified  that  barring  unusual 
circumstances,  there  was  no  legitimate 
medical  purpose  for  these  drugs  in 
combination.  In  addition,  the  Acting 
Deputy  Administrator  finds  that  it  is  of 
little  significance  that  Respondent  never 
actually  told  the  patients  to  take  the 
drugs  together.  By  prescribing  these 
drugs  at  the  same  time,  he  created  the 
opportunity  for  abuse  once  the  patient 
left  his  office. 

Respondent  argues  that  Judge  Bittner 
failed  to  consider  a  New  Jersey 
regulation  that  was  in  place  at  the  time 
of  the  prescribing  at  issue  which 
addresses  the  prescribing  of  narcotic 
drugs  for  persons  suffering  from 
intractable  pain.  This  regulation 
suggested  that  narcotics  should  be  used 
after  no  other  relief  or  cure  can  be 
foimd,  that  practitioners  should  be  alert 
to  new  or  alternative  forms  of  treatment 
that  may  be  less  addictive,  and  that  the 
practitioner  should  periodically  either 
cease  the  medication,  taper  the  dosage 
or  try  other  medications  in  an  effort  to 
reduce  the  propensity  for  addiction.  The 
Acting  Deputy  Administrator  finds  that 
Respondent's  reliance  on  this  regulation 
to  justify  his  prescribing  seems  to  be 
misplaced  since  Respondent  did  not 


appear  to  follow  the  suggestions  set 
forth. 

Finally,  Respondent  argues  that  Judge 
Bittner  failed  to  consider  that  the 
issuance  of  a  registration  limited  to 
hospital  patients  only  would  be  in  the 
public  interest  and  whether  the  Medical 
Board's  restrictions  would  reduce  or 
eliminate  any  potentially  abusive 

Prescriptive  practices.  These  exceptions 
ave  been  considered  by  the  Acting 
Deputy  Administrator  aind  will  be 
discussed  below. 

The  Acting  Deputy  Administrator  is 
extremely  concerned  by  Respcmdent's 
prescribing  to  the  18  patients  at  issue  up 
until  his  medical  license  was  suspended 
in  1993.  While  there  may  have  been  no 
improp>er  motivation.  Respondent 
ignored  many  "red  flags"  that  should 
have  alerted  him  to  the  possible  abuse 

of  controlled  substances.  

But,  the  Acting  Deputy  Administrator 
notes  that  the  patients  at  issue  make  up 
a  very  small  percentage  of  Respondent's 
total  patient  population  and  that  these 
patients  had  legitimate  medical 
problems  that  warranted  some  form  of 
treatment.  In  addition,  the  Acting 
Deputy  Administrator  recognizes  that 
the  events  at  issue  occurred  a  number  of 
years  ago,  and  while  passage  of  time 
alone  is  not  dispositive,  it  is  a 
consideration  in  assessing  whether 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 
See  Norman  Alpert.  M.D..  58  FR  67,420 
(1993).  The  Acting  Deputy 
Administrator  notes  that  following  his 
state  suspension,  Respondent  on  his 
own  initiative,  underwent  rehabilitative 
training  to  become  better  educated  in 
controlled  substances  and  how  to  deal 
with  drug-seeking  patients,  and  the 
restrictions  imposed  by  the  Medical 
Board  on  Respondent's  handling  of 
controlled  substances  will  limit  the 
chance  for  improper  prescribing. 
Therefore,  the  Acting  Doputy 
Administrator  concludes  that  it  is  not  in 
the  public  interest  to  deny  Respondent's 
application  for  resignation. 

However,  given  the  Acting  Deputy 
Administrator's  concerns  about 
Respondent's  past  prescribing  to  the 
patients  at  issue,  a  restricted  registration 
is  warranted.  This  will  allow 
Respondent  to  demonstrate  that  he  can 
responsibly  handle  controlled 
substances  in  his  medical  practice,  yet 
simultaneously  protect  the  public  by 
providing  a  mechanism  for  rapid 
detection  of  any  improper  activity 
related  to  controlled  substances.  See 
Steven  M.  Gardner,  M.D..  Docket  No. 
85-26,  51  FR  12,576  (1986).  For  at  least 
one  year  following  the  issuance  of  the 
DEA  Certificate  of  Registration, 
Re^ondent  shall  be  limited  to  handling 
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controlled  substances  for  hospital  in- 
patients only.  This  does  not  include 
emergency  room  handling  of  controlled 
substances  since  some  of  the 
prescriptions  for  the  patients  at  issue  in 
this  proceeding  were  issued  when  they 
were  seen  by  Respondent  in  a  hospital 
emergency  room.  During  that  year, 
Respondent  shall  take  a  course  in  the 
proper  handling  of  controlled 
substances.  The  Acting  Deputy 
Administrator  finds  this  necessary  since 
Respondent  received  the  training 
discussed  in  this  proceeding 
approximately  four  years  ago.  At  the 
conclusion  of  one  year,  or  upon  the 
submission  to  the  Special  Agent  in 
Charge  of  the  DEA  Newark  Field 
Division,  or  his  designee,  of  evidence  of 
completion  of  the  course,  whichever  is 
later.  Respondent  can  then  handle 
controlled  substances  outside  of  the 
hospital  in-patient  setting  with  the 
restrictions  ordered  by  the  Medical 
Board.  However,  since  the  Medical 
Board's  restrictions  on  Respondent's 
prescribing  of  controlled  substances  are 
to  be  in  place  for  at  least  one  year  after 
he  received  his  DEA  registration,  they 
are  really  of  no  consequence  because 
Respondent  is  limited  by  DEA  to  only 
handling  controlled  sutetances  for 
hospital  in-patients.  Therefore,  for  two 
years  after  Respondent  is  allowed  to 
handle  controlled  substances  outside  of 
the  hospital  his  registration  shall  be 
subject  to  the  following  conditions: 

(1)  Respondent  shall  maintain  a  log  of 
his  prescribing,  administering  and 
dispensing  of  controlled  substances  and 
shall  make  this  log  available  to  DEA 
personnel  upon  request.  At  a  minimum, 
the  log  shall  include  the  name  of  the 
patient,  the  date  the  controlled 
substance  is  prescribed,  administered  or 
dispensed,  and  the  name,  dosage  and 
quantity  of  the  controlled  substance 
prescribed,  administered  or  dispensed. 

(2)  Respondent  may  not  prescribe  or 
dispense  more  than  a  14-day  supply  of 
a  controlled  substance  at  one  time  to  a 
patient 

(3)  Respondent  must  refer  a  patient  to 
a  pain  management  specialist  for  a 
second  opinion  prior  to  completion  of 
90  days  of  prescribing  or  dispensing  to 
the  patient. 

According,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  submitted  by  Paul  J. 
Caragine,  Jr.,  M.D.,  be,  and  it  hereby  is 
granted  subject  to  the  above  described 
restrictions.  This  order  is  effective  no 
later  than  October  28, 1998. 


Dated:  September  21. 1998. 
Donnie  R.  Marshall, 

Acting  Deputy  Administrator. 

[FR  Doc.  9a-25827  Filed  9-28-98;  8:45  am) 
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Immigration  and  Naturalization  Service 
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Extension  of  Designation  of  Somalia 
Under  Temporary  Protected  Status 
Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 


SUMIKiary:  This  notice  extends,  until 
September  17, 1999.  the  Attorney 
General's  designation  of  Somalia  under 
the  Temporary  Protected  Status  (TPS) 
program  provided  for  in  section  244  of 
the  Immigration  and  Nationality  Act,  as 
amended  (Act).  Accordingly,  eligible 
aliens  who  are  nationals  of  Somalia  (or 
who  have  no  nationality  and  who  last 
habitually  resided  in  Somalia)  may  re- 
register for  TPS  and  are  eligible  for  an 
extension  of  employment  authorization. 
This  re-registration  is  limited  to  persons 
who  registered  for  the  initial  period  of 
TPS,  which  ended  on  September  16, 
1992. 

EFFECTIVE  DATE:  This  extension  of 
designation  is  effective  September  18, 
1998,  and  will  remain  in  effect  until 
September  17, 1999.  The  re-registration 
procedures  become  effective  September 
28, 1998,  and  will  remain  in  effect  until 
October  27, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Raftery,  Residence  and  Status 
Branch,  Adjudications,  Immigration  and 
Naturalization  Service.  Room  3214, 425 
I  Street.  NW..  Washington,  DC  20536, 
telephone  (202)  305-3199. 
SUPPLEMENTARY  INFORMATION: 

Background 

Subsection  308(b)(7)  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act,  Pub.  L.  104-208, 
dated  September  30, 1996,  redesignated 
section  244A  of  the  Act  as  section  244. 
Under  this  section,  the  Attorney  General 
continues  to  be  authorized  to  grant  TPS 
to  eligible  aliens  who  are  nationals  of  a 
foreign  state  designated  by  the  Attorney 
General  (or  who  have  no  nationality  and 
last  habitually  resided  in  that  state).  The 
Attorney  General  may  designate  a  state 
upon  finding  that  the  state  is 
experiencing  ongoing  armed  conflict, 
environmental  disaster,  or  certain  other 


extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
countiy  from  returning  in  safety. 

On  September  16, 1991,  the  Attorney 
General  designated  Somalia  for 
Temporary  Protected  Status  for  a  period 
of  12  months  (56  FR  46804).  The 
Attorney  General  extended  the 
designation  of  Somalia  under  the  TPS 
program  for  additional  12-month 
periods  until  September  17, 1998  (62  FR 
41421). 

Based  on  a  thorough  review  by  the 
Departments  of  State  and  Justice  of  all 
available  evidence,  the  Attorney  General 
finds  that  the  ongoing  armed  conflict  in 
Somalia  continues  and  that,  due  to  such 
armed  conflict,  extension  of  the 
designation  of  Somalia  for  TPS  is 
required. 

This  notice  extends  the  designation  of 
Somalia  under  the  Temporary  Protected 
Status  program  for  an  additional  12 
months,  from  September  18. 1998,  to 
September  17, 1999,  in  accordance  with 
subsections  244(b)(3)(A)  and  (C)  of  the 
Act.  This  notice  also  describes  the 
procedures  with  which  eligible  aliens 
who  are  nationals  of  Somalia  (or  who 
have  no  nationality  and  who  last 
habitually  resided  in  Somalia)  must 
comply  in  order  to  re-register  for  TPS. 

In  addition  to  timely  re-registrations 
and  late  re-registrations  authorized  by 
this  notice's  extension  of  Somalia's  ITS 
designation,  late  initial  registrations  are 
possible  under  8  CFR  244.2(f)(2)  for 
some  nationals  of  Somalia  (or  aliens 
having  no  nationality  who  last 
habitually  resided  in  Somalia).  Such 
late  initial  registrants  must  have  been 
"continuously  physically  present"  and 
have  "continuously  resided"  in  the 
United  States  since  September  16, 1991, 
must  have  had  a  valid  immigrant  or 
nonimmigrant  status  during  the  original 
registration  period  or  have  had  an 
application  for  such  status  pending 
during  the  original  registration  period, 
and  must  register  no  later  than  30  days 
from  the  expiration  of  such  status  or  the 
denial  of  the  application  for  such  status. 

An  application  for  TPS  does  not 
preclude  or  adversely  affect  an 
application  for  asylimi  or  any  other 
immigration  benefit.  Any  national  of 
Somalia  (or  alien  having  no  nationality 
who  last  habitually  resided  in  Somalia) 
who  is  otherwise  eligible  for  TPS  and 
has  applied  for,  or  plans  to  apply  for, 
asylum,  but  who  has  not  yet  been 
granted  asylum  or  withholding  of 
removal  may  also  apply  for  TPS. 

Nationals  of  Somalia  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Somalia)  who  have  been 
continuously  physically  present  and 
have  continuously  resided  in  the  United 
States  since  September  16, 1991,  may 
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re-register  for  TPS  within  the 
registration  period  which  begins  on 
September  28, 1998,  and  ends  on 
October  27, 1998.  This  notice  concerns 
"extension  of  TPS  designation,"  not 
"redesi^ation  of  TPS."  An  extension  of 
TPS  designation  does  not  change  the 
eligibility  requirements  for  TPS, 
including  the  required  dates  of 
continuous  residence  and  continuous 
physical  presence  in  the  United  States. 

Nationals  of  Somaha  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Somalia)  may  register  for  TPS 
by  £Qing  an  Application  for  Temporary 
Protected  Status,  Form  1-821,  which 
requires  a  filing  fee  (instructions 
regarding  the  payment  of  fees  for  re- 
registration  are  contained  in  paragraph 
5  of  this  notice).  The  Application  for 
Temporary  Protected  Status,  Form  I- 
821,  must  always  be  accompanied  by  an 
Application  for  Employment 
Authorization,  Form  1-765,  which  is 
required  for  data-gathering  purposes. 
TPS  applicants  who  already  have 
emplojrment  authorization,  including 
some  asylum  applicants,  and  those  who 
have  no  need  for  employment 
authorization,  including  minor  children, 
need  pay  only  the  1-821  he,  although 
they  must  complete  and  file  the  1-765. 
hi  all  other  cases,  the  appropriate  fiUng 
fee  must  accompany  Form  1-765,  unless 
a  properly  dociunented  fee  waiver 
request  imder  8  CFR  244.20  is  submitted 
to  the  Immigration  and  Naturalization 
Service. 

Notice  of  Extension  of  Designation  of 
S<Hiialia  Under  the  Temporary 
Protected  Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Act  (8  U.S.C.  1254),  and  pursuant  to 
subsections  244(b)(3)  (A)  and  (C)  of  the 
Act,  I  had  consultations  with  the 
appropriate  agencies  of  the  Government 
concerning  whether  the  conditions 
under  which  Somalia  was  designated 
for  TPS  continue  to  exist  As  a  result  of 
those  consultations,  I  determine  that  the 
conditions  for  the  original  designation 
of  Temporary  Protected  Status  for 
Somalia  continue  to  be  met. 
Accordingly,  it  is  ordered  as  follows: 

(1)  The  designation  of  SomaUa  under 
subsection  244(b)  of  the  Act  is  extended 
for  an  additional  12-month  period  for 
September  18, 1998,  to  September  17, 
1999. 

(2)  I  estimate  that  there  are 
approximately  350  nationals  of  Somalia 
(and  aliens  having  no  nationality  who 
last  habitually  resided  in  Somalia)  who 
have  been  granted  Temporary  Protected 
Status  and  who  are  eligible  for  re- 
registration. 


(3)  In  order  to  maintain  current 
registration  for  Temporary  Protected 
Status,  a  national  of  Somalia  (or  an  alien 
having  no  nationaUty  who  last 
habitually  resided  in  Somalia)  who 
received  a  grant  of  TPS  during  the 

.  initial  period  of  designation,  from 
September  16, 1991,  to  September  16, 
1992,  must  comply  with  the  re- 
registration  requirements  contained  in  8 
CFR  244.17,  which  are  described  in 
pertinent  part  in  paragraphs  (4)  and  (5) 
of  this  notice. 

(4)  A  national  of  Somalia  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  SomaUa)  who 
previously  has  been  granted  TPS  and 
has  re-registered  annually  must  re- 
register by  filing  a  new  Application  for 
Temporary  Protected  Status,  Form  I- 
821,  along  with  an  AppHcation  for. 
Employment  Authorization,  Form  I- 
765,  within  the  30-day  period  beginning 
on  September  28, 1998,  and  ending  on 
October  27, 1998.  in  order  to  be  eligible 
for  Temporary  Protected  Status  during 
the  period  from  September  18, 1998, 
imtil  September  17, 1999.  Late  re- 
registration  may  be  allowed  when  good 
cause  is  shown  for  a  failure  to  timely  re- 
register pursuant  to  8  CFR  244.17(c). 

(5)  There  is  no  fee  for  Form  1-821 
filed  as  part  of  the  re-registration 
application.  A  Form  1-765  must  be  filed 
with  the  Form  1-821.  If  the  alien 
requests  employment  authorization  for 
the  extension  period,  the  fee  prescribed 
in  8  CFR  103.7(b)(1),  currently  seventy 
dollars  ($70),  or  a  properly  documented 
fee  waiver  request  pursuant  to  8  CFR 
244.20,  must  accompany  the  Form  I- 
765.  An  alien  who  does  not  request 
employment  authorization  must 
nonetheless  file  Form  1-765  along  with 
Form  1-821,  but  in  such  cases  no  fae 
will  be  charged. 

(6)  Purauant  to  subsection 
244(b)(3)(A)  of  the  Act,  the  Attorney 
General  will  review,  at  least  60  days 
before  September  17, 1999,  the 
designation  of  Somalia  under  the  TPS 
program  to  determine  whether  the 
conditions  for  designation  continue  to 
be  met  Notice  of  that  determination, 
including  the  basis  for  the 
determination,  will  be  published  in  the 
Federal  Register. 

(7)  Information  concerning  the  TPS 
program  for  nationals  of  Somalia  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Somalia)  will  be 
available  at  local  Immigration  and 
Naturalization  Service  offices  upon 
publication  of  this  notice. 


Dated:  September  21, 1998. 
Janet  Reno, 
Attorney  General. 

(FR  Doc.  9S-25883  Filed  9-25-98;  8:45  am] 
BOJJNQ  OOOE  4410-01-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs;  Bureau  of 
Justice  Statistics 

Agency  Information  Collection 
Acth^ities:  Extension  of  Currently 
Approved  Collection;  Comment 
Request 

action:  Notice  of  Information  Collection 
Under  Review;  (Reinstatement,  with 
change,  of  previously  approved 
collection  for  which  approval  has 
expired);  National  Survey  of  Indigent 
Defense  Systems. 

The  Department  of  Justice,  Bureau  of 
Justice  Statistics,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperworic  Reduction  Act  of 
1994.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  Usted  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  16, 1998.  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  October  28, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
respcHise  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  Regulatory  AfErirs, 
Attention:  Department  of  Justice  Desk 
Officer,  Washington,  D.C.  20530. 

Additionally,  comments  may  be 
submitted  via  facsimile  to  (202)  395- 
7285.  Comments  may  also  be  submitted 
to  Department  of  Justice  (DOJ),  Jiistice 
Management  Division,  Information 
Management  and  Security  Staff. 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  N.W.. 
Washington,  D.C  20530.  Additionally, 
comments  may  be  subLiitted  by  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  prop>er  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

[2)The  title  of Ihe  form/collection: 
National  Study  of  Indigent  Defense 
Systems. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 

-  Department  sponsoring  the  collection: 
Previous  0MB  number  was  1121-0095. 
The  agency  fomi  number  is  NSID-2. 
Bureau  of  Justice  Statistics,  United 
States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary.  State  and  local 
providers  of  indigent  defense  services 
including  selected  county  officials  to 
identify  indigent  defense  programs. 
Other:  None. 

This  information  collection  will 
identify  the  number  and  characteristics 
of  public  defense  organizations  and 
agencies  and  measure  the  way  in  which 
States  provide  legal  services  for  indigent 
criminal  defendants,  their  caseloads, 
policies  and  practices.  Information  also 
will  be  gathered  on  type  of  offenses 
represented,  expenditures,  funding 
sources  and  other  related  administrative 
issues.  The  information  collected  will 
provide  a  comprehensive  portrait  of 
state  and  local  efforts  to  meet  the  needs 
of  indigent  criminal  defendants. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  An  estimated  750  county 
officials  will  complete  a  1-hour  county 
questionnaire.  An  estimated  750  state 
and  local  providers  of  indigent  defense 
services  will  complete  a  2-hour  program 
questionnaire.  Total  number  of 
respondents  is  estimated  at  1500.  The 
averaged  completion  time  for  both  forms 
is  1.5  hours. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2250.00  total  burden  hours 
for  the  data  collection. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850. 
Washington  Center.  1001  G  Street  NW. 
Washington,  DC  20530.  or  via  facsimile 
at  (202) 514-1534. 

September  15, 1998. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  98-25800  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
Office  for  Victims  of  Crime 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  New  Collection.  Victims 
of  Crime  Act,  Victim  Assistance  in 
Indian  Country  Grant  Program,  Grantee 
Performance  Report 

This  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  November  27, 1998. 
Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Does  the  proposed  information 
collection  instrument  include  all 
relevant  program  performance 
measures; 

(2)  Does  the  proposed  information  to 
be  collected  have  practical  utility; 

(3)  Does  the  proposed  information  to 
be  collected  enhance  the  quality  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Does  the  proposed  information  to 
be  collected  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a-copy  of  the 


proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Cynthia  Darling,  202-616-3571.  Office 
for  Victims  of  Crime.  Office  of  Justice 
Programs.  U.S.  Department  of  Justice, 
810  Seventh  Street.  NW.,  Washington, 
DC  20531.  You  may  also  contact  the 
Office  of  Management  and  Budget.  . 
Office  of  Regulatory  Affairs.  Attention: 
Department  of  Justice  Desk  Officer. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division.  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850. 1001  G  Street.  NW., 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 
Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Victims  of  Crime  Act.  Victim  Assistance 
in  Indian  County  Grant  Program. 
Grantee  Performance  Report. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form:  None.  Office  for  Victims  of 
Crime.  Office  of  Justice  Programs,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Tribal  government. 
Other:  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  42  respondents  to 
complete  an  annual  report  in  2  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  84  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated;  September  22, 1998. 
Robert  B.  Briggs, 

Department-Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  98-25799  Filed  9-25-98;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Detemiinations  Regarding 
Eiigibility  To  Appiy  for  Worlwr 
Adjustonent  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  September,  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Secticm  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  beeri  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34.  744;  Lucas  Varity  North 
American  Light,  Vehicle  Braking 
Systems,  Mount  Vernon,  OH 
TA-W-34,571;  California  Microwave, 
Microwave  Network  Systems, 
Stafford,  TX 
TA-W-34,574;  B  and  V  Enterprises,  Inc., 
dba  Valories  Folk  Art,  Springdale, 
AR 
TA-W-34,772;  General  Electric,  Energy 
Plant  Operations,  Inc.,  Solvey,  NY 
and  Operating  in  the  Following 
Location,  A;  Beaver  Falls.  NY,  B; 
Gouvemuer.  NY,  C;  Carthage,  NY 
and  D;  South  Glenns  Falls,  NY 
TA-W-34,638;  Ohmite  Mfg., 
Huntington,  IN 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the. 
reasons  specified. 


TA-W-34,866;  Mid-Atlantic  Regional 
Joint  Board,  Union  of  Needletrades, 
Industrial  &■  Textile  Employees 
(U.N.L  T.E.).  Baltimore,  MD 

TA-W-34,825;  Modem  Distributors, 
Inc.,  Somerset,  KY 

TA-W-34,759:  fag  Freight  Systems, 
Tamaqua,  FA 

TA-W-34. 801;  Fleer  Corp.,  Fleer 
Confections  Div.,  Mt.  Laurel,  NJ 

TA-W-34. 824;  ARC-USA.  Pauls  Valley, 
OK 

The  workers  firm  foes  not  produce  an 
article  as  required  for  certification  \mder 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-34, 746:  Seagate  Technology, 

Inc.,  Recording  Head  Operation, 

Bloomington,  MN 
TA-W-34,508;  Cabletron  Systems,  Inc., 

Rochester,  NH 
TA-W-34,668;  Keystone  Weaving  Mills, 

Inc.,  Lebanon,  PA 
TA-W-34.707;  Bindicator  Co..  Port 

Huron,  MI 
TA-W-34.846;  Svedala  Industries,  Inc., 

Nitro,  WV 
TA-W-34.836;  Camrose  Technologies 

LLC,  Ada,  OK 
TA-W-34.712;  American  Meter  Co., 

Industrial  Products  Div.,  Erie,  PA 
TA-W-34,751;  Buster  Brown  Apparel 

Co.,  Inc.,  Norton,  VA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

A£Brmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-34.812;  Prema  Dona  Swimwear, 

Inc..  Deer  Park.  NY:  July  3. 1997. 
TA-W-34,928;  Upton.  Flemington,  NJ: 

Augusta,  1997. 
TA-W-34,897;  Weslock  Brand  Co., 

Compton,  CA:  August  12, 1997. 
TA-W-34.695;  Energizer  Power  Systems, 

Gainesville,  FL.June  12,  1997. 
TA-W-34, 708;  Sanyo  E6-E  Corp..  San 

Diego,  CA:June  16,  1997. 
TA-W-34, 799;  Dana  Corp.,  Spicer 

Transmission  Div.,  Toledo,  OH:  July 

13,  1997. 
TA-W-34, 859;  Strauser  Manufacturing, 

Inc.,  Walla  Walla,  WA:  August  6, 

1997. 
TA-W-34,649;  Trident  Automotive 

Corp..  Blytheville,  AR:June  1,  1997. 
TA-W-34,678;  Mitsubishi 

Semiconductor  America,  Inc., 

Durham.  NC:June  9.  1997. 
TA-W-34,726;  Unity  Knitting  Mills, 

Wadesboro,  NC:June  6, 1997. 
TA-W-34,829  &■  A;  Apparel  America. 

Robby  Len  Manufacturing  Plant. 


New  Haven,  CT  and  Capitol 
Swimwear  Plant,  Hartford.  CT:July 
23.  1997. 
TA-W-34.804;  Capstar  Drilling,  Odessa, 

TX:  July  9,  1997. 
TA-W-34.749;  Johnson  and  Johnson 
Medical,  Menlo  Park,  CA:  June  24, 
1997. 
TA-W-34,815;  Magnolia  Garment  Corp., 

Bude,  MS:  August  17,  1997. 
TA-W-34,872;  Stuffed  Shirt,  Long 

Beach,  MS:  August  6.  1997 
TA-W-34,912;Dalmatia  Manufacturing. 

Hemdon,  PA:  August  18, 1997. 
TA-W-34,841;  Black  Warrior  Wireline 

Corp..  Odessa,  TX:  July  22,  1997. 
TA-W-34.869:  Lone  Star  Steel  Co.,  Lone 

Star,  TX:  August  6,  1997. 
TA-W-34.823;  Sakhina  Fashions, 

Murphy.  NC:  July  20. 1997. 
TA-W-34,878;  Heatube  Co.,  Clarence. 

MO;  August  7,  1997. 
TA-W-34,877;  Springs  Industries.  Inc.. 

Gordon,  GA:  August  10,  1997. 
TA-W-34,957;  The  Oldham  Saw  Co., 
Viper  Router  Bit  Facility,  Conover, 
NC:  August  29.  1997. 
TA-W-34,888:  Forbes  Medical  LC. 
Including  All  Leased  V/orkers  of 
Sportmedco,  Inc.  and  Business 
Staffing,  Inc.,  Konawa.  OK:  August  5, 
1997. 
TA-W-34, 743;  Gambro  Healthcare,  Inc., 
Cobe  Laboratories,  Deland.  FL, 
Including  Leased  Workers  of  TTC 
Illinois,  Inc.,  Boca  Raton,  FLJune  25, 
1997. 
TA-W-34,648;  Tiffany  Fabrics,  Inc., 

New  York,  NY:  June  1,  1997. 
TA-W-34,742;  Cortese  Manufacturing 

Co.,  Bayshore,  NY;  June  13,  1997. 
TA-W-34,917;  Bristol  Apparel.  Bristol, 

TN:  August  17,  1997. 
TA-W-34,761;  The  Oldham  Saw  Co., 

Burt,  NY:  July  8,  1997 
TA-W-34.733;  NRB  Industries,  Inc., 
Radford,  VA;  and  Beavertown,  PA: 
June  22,  1997. 
TA-W-34,809;  Tema  Enterprises. 

Passaic,  NJ:July  16,  1997. 
TA-W-34,857;  Imation  Corp.,  Printing  & 
Proofing  Products.  Business  Unit, 
Keameysville,  WV:  August  5, 1997. 
TA-W-34,923;  Delta  Apparel  Co., 

Washington,  GA:  August  18. 1997. 
TA-W-34.702;  United  Design  Corp.. 

Wewoka,  OK:  June  15,  1997. 
TA-W-34.688;  Breuil  Automation,  Inc., 

Gainesville,  GA:June  12.  1997. 
TA-W-34,840  6-  A;  Whisper  Kits,  lac. 
Clinton,  NCand  Vass,  NC:  July  27, 
1997. 
TA-W-34,926;  T.W.  Hager  Lumber  Co.. 
Inc.,  Including  Temporary  Workers 
from  Corporate  Staffing  Resources, 
Dowagiac,  MI:  August  21,  1997. 
TA-W-34.911;  Etonic  Worldwide  Corp.. 

Richmond.  ME:  August  21. 1997. 
TA-W-34.871;  Anvil  Knitwear.  Red 
Springs.  NC:  August  7. 1997. 
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TA-W-34,900:  OKI  Semiconductor 
Manufacturing.  Tualatin.  OR:  August 
12.  1997. 

TA-W-34,676:  United  Container 
Machinery.  Inc..  Glen  Ann.  MD:  May 

22  1997  ■ 
TA-W-34.826;  Cam-Knit  and  C-Knit 
Appaiel.  The  Dixie  Group,  Inc.. 
Jefferson.  SC:  July  23.  1 997. 
TA-W-34.833;  Capital  Mercury  Apparel 
LTD.  d/b/a  Flint  Rock  Shirt  Co., 
Marshall,  AR  and  Blanchard  Shirt 
Co..  Mt.  View.  AR:  March  15,  1998. 
TA-W-34,725:  Millport  Slacks.  Millport, 

AL:  June  15.  1997. 
TA-W-34,913;  Homemaker  Industries, 
Inc.,  Homemaker  of  Tennessee- 
Athens  Div..  Athens.  TN:  August  13, 
1997. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eUgibiUty  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  September, 

1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eUgibiUty  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  5ie  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultiu^l  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  ports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 

or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 


and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02574;  United 

Technologies  Automotive.  Bay  City. 

MI 
NAFTA-TAA-02428  6r  NAFTA-TAA- 
02429:  Pacificorp,  Inc.,  Centralia 
Mining  Co.,  Centralia,  WA  and 
Centralia  Steam  Plant,  Centralia, 
WA 
NAFTA-TAA-02570;  Imation  Corp., 
Printing  Sr  Proofing  Products 
Business  Unit.  Kearneysville,  WV 
NAFTA-TAA-02470:  American  Meter 

Co.,  Erie,  PA 
NAFTA-TAA-02577;  Delta  Apparel  Co., 

Washington,  GA 
NAFTA-TAA-02554:  OKI 

Semiconductor  Manufacturing. 
TualaUn.  OR 
NAFTA-TAA-02421:  Ohmite  Mfg.. 

Huntington,  IN 
NAFTA-TAA-02516,  General  Electric, 
Energy  Plant  Operations,  Inc. 
Solvay.  NY  and  Operating  in  the 
Following  Locations:  A;  Beaver 
Falls,  NY.  B;  Gouvemuer,  NY,  C; 
Carthage.  NY  and  D;  South  Glenns 
Falls,  NY 
NAFTA-TAA-02460:  United  Knitting 

Mills,  Wadesboro,  NC 
NAFTA-TAA-02441;  B  Gr  V  Enterprises. 
Inc.,  Valories  Folk  Art,  Springdaie. 
AR 
NAFTA-TAA-02482;  Lucas  Varity. 
North  American  Light  Vehicle 
Braking  Systems,  Mount  Vernon. 
OH 
NAFTA-TAA-02524;  Tri  Americas.  Inc.. 
a/k/a  Try  America,  Inc.,  El  Paso.  TX 
NAFTA-TAA-02486;  Bindicator  Co., 
Port  Huron.  MI 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-02504;  Fleer  Corp.,  Fleer 

Confections  Div.,  Mt.  Laurel.  NJ 
NAFTA-TAA-2551;  Matsushita  Electric 
Corp.  of  America.  Matsushita 
Television  Co..  San  Diego.  CA 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02527  6-  A;  NACCO 
Materials  Handling  Group,  Inc., 
Yoke  Materials.  Flemington,  NJ  and 
Hyster  Co.,  Danville,  ILJune  18. 
1997. 


NAFTA-TAA-02541;  Hewlett-Packard 
Co..  Loveland  Tape  Operation. 
Loveland,  Co:  July  31. 1997. 
NAFTA-TAA-02588:  T.W.  Hager 
Lumber  Co.,  Inc..  Including 
Temporary  Workers  from  Coporate 
Staffing  Resources,  Dowagiac,  MI: 
August  21,  1997. 
NAFTA-TAA-02538  &  A;  Whisper 
Knits.  Inc..  Clinton,  NCand  Vass, 
NC:  July  27. 1997. 
NAFTA-TAA-02505:  Homemaker 
Industries,  Inc..  Homemaker  of 
Tennessee— Athens  Div.,  Athens, 
TN:  July  10,  1997 
NAFTA-TAA-02584;  Dalmatia 
Manufacturing.  Herndon,  PA: 
August  18.  1997. 
NAFTA-TAA-02530:  CarorKnit  and  C- 
Knit  Apparel.  The  Dixie  Group.  Inc.. 
Jefferson.  SC:  July  23. 1997 
NAFTA-TAA-02553;  Heatube  Co.. 

Clarence .  Mo:  August  14. 1997. 
NAFTA-TAA-02476;  Johnson  and 
Johnson  Medical.  Menlo  Park,  CA: 
July  3, 1997. 
NAFTA-TAA-02560:  General  Electric 
Co..  Meter  Business,  Somersworth, 
NH:  August  10.  1997. 
NAFTA-TAA-02552;  Springs 
Industries,  Inc.,  Gordon,  GA: 
August  10.  1997. 
NAFTA-TAA-02563:  Lone  Star  Steel 

Co.,  Lone  Star,  TX:  August  6,  1997. 
NAFTA-TAA-02548  &  A;  Apparel 

America,  RobbyLen  Manufacturing 
Plant.  New  Haven,  CT  and  Capitol 
Swimwear  Plant.  Hartford.  CT:  July 
11. 1997 
NAFTA-TAA-02507:  Weslock  Brand 
Co..  Compton,  CA:June  23, 1997. 
NAFTA-TAA-02531;  Sakhina  Fashions, 

Murphy,  NC:  July  20,  1997. 
NAFTA-TAA-02521  &  A;  Capital 

Murcury  Apparel.  LTD,  d/b/a  Flint 
Rock  Shirt  Co.,  Marshall,  AR  and  d/ 
b/a/  Blanchard  Shirt  Co..  Mt.  View. 
AR:  March  15,1998. 
NAFTA-TAA-02490:  TKC  Apparel,  Inc., 
Reidsville.  GA:July6. 1997. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  September 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  September  17, 1998, 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[f  R  Doc.  98-25835  Filed  9-25-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Appiyfor  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  8, 
1998. 

Appendix 

(Petitions  instituted  on  09/14/98] 


TA-W 


34,958 

34,959 

34,960 

34,961 

34,962 

34,963 

34,964 

34,965 

34,966 

34,967, 

34,968. 

34,969. 


Subject  firni 
(petitioners) 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  8, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  DC.  this  14th  day  of 
September,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


El  and  El  Novelty  Ck>  (Writs) 

Hut)ell,  Kellems  Div.  (Wrks)  

Wan^n  Group  Co  (The)  (Wrks)  . 

Interfrost,  Inc  ((Wrks)  

Koszegi  Industries,  Inc  (Comp)  .. 

Burien  Corp.  (Comp) 

Rhone-Poulenc  Ag  Co  (Wrks) .... 
ARCO  Western  Energy  (Comp)  . 
Central  Resources,  Inc  (Comp)  . 

Wundies,  Inc  (Wrks) 

FirstMiss  Steel,  Inc  (USWA)  

Allegheny  Teledyne,  Inc  (Comp) 


Location 


New  York.  NY  

Stonington,  CT 

Secaucus,  NJ 

East  Rochester,  NY 

South  Bend.  IN  

Thomasville.  GA 

Research  T.  Pk,  NC 

BakersfieW,  CA  

Midland.  TX 

Wellsboro.  PA 

Hollsopple,  PA  

City  of  Industry.  CA  .. 


Date  of 
petitkm 


08/27/98 
08/30/98 
08/20/98 
08/27/98 
08/25i^ 
08/28/98 
08/21/98 
08/20/98 
08/26/98 
08/31/98 
08/30/98 
09/04/98 


Product{s) 


Distribution  of  Apparel. 

Cord  Connectors  and  Grips. 

Distribute  Ladies'  Dresses. 

Packer  and  Fruits  and  Vegetables. 

Vinyl,  Leather  and  Nykxi  Cases. 

Ladies'  Undergarments. 

Pestickles. 

Crude  Oil,  Natural  Gas. 

Oil  and  Gas. 

Children's  Undergarments,  Sleepwear. 

Specialty  and  Stainless  Steel  Products. 

Senrors. 


[PR  Doc.  98-25839  Filed  9-2S-98;  8:45  am) 

BILLINQ  COOE  4510-30-11 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-34,634  and  TA-W-34,534A1 

Qould  Electronics,  Incorporated, 
Circuit  Protection  Group,  Newburyport, 
Massachusetts;  and  Circuit  Protection 
Group,  El  Paso,  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Depailment  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Woricer  Adjustment  Assistance  on  July 
7, 1998.  applicable  to  all  woiicers  of 
Gould  Electronics,  incorporated,  Qrcuit 
Protection  Group,  Newburyport, 
Massachusetts.  The  notice  was 
published  in  the  Federal  Register  on 
August  7. 1998  (63  FR  42434). 


At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations  at 
the  Circuit  Protection  Group,  El  Paso, 
Texas  facility  of  Gould  Electronics, 
Incorporated  are  scheduled  to  begin  in 
October,  1998  and  continue  through 
December,  1998  when  it  closes.  The 
workers  are  engaged  in  the  production 
of  electrical  fuses.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  workers  at  Gould 
Electronics,  Incorporated,  Circuit 
Protection  Group,  El  Paso,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Gould  Electronics,  Incorporated 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-34,634  is  hereby  issued  as 
follows: 

All  workers  of  Gould  Electronics, 
Incorporated,  Circuit  Protection  Group, 
Newburyport,  Massachusetts  (TA-W- 
34,634),  and  Circuit  Protection  Group,  El 
Paso,  Texas  (TA-W-34,634A)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  Jime  12, 1997 
throu^  July  7,  2000  are  eligible  to  apply  fbr 


adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington  DC,  this  17th  day  of 
September,  1998. 
Grant  D.  Beak. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-25841  Filed  9-25-98;  8:45  am) 

MLUNQ  OOOE  4510-10^ 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Invsstigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  tbis 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
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investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  October  8, 

1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  8. 
1998. 

Appendix 

(Petitions  instituted  on  09/08/1998] 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 
'Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington,  D.C.  20210. 

Signed  at  Washington.  DC,  this  8th  day  of 
September,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


34,936 

34,939 

34.940 

34,941 

34.942 

34,943 

34.944 

34,945 

34,946 

34.947 

34.948 

34,949 

34,950 

34,951 

34,952 

34,953 

34,954 

34,955 

34.956 

34.957 


Subiect  firm  (petitioners) 


Kevlaur  Industries.  Inc  (Co.)  

Lee  Sportswear.  Inc  (Co.) 

Briggs  and  Stratton  Corp  (UPIU)  

Nu-Kote  International  (Wkrs) 

U.S.  Reduction  (UAW)  

Profiles  (Co.)  

Somaber  Corporation  (Wkrs)  

St.  Paul  Apparel.  Inc.  (Co.) 

GCO  Apparal  Cofp  (Wkrs)  

Texas  Insmjments.  Inc  (Wkrs) 

DuPont  Cofporatioo  (Wlws) 

AQEMCO  (Wkrs)  

Kidz  Klottiz  Group,  Inc  (Co.) - 

Sctihjmberger  AnadriH  (Wkrs)  -... 

Banana  Tree  (The)  (UNITE)  

Stewart  Superior  Corp  (Wkrs) 

Stone  Apparel  (Co.)  

Caza  Drilling,  Inc  (Wkrs)  ....- 

Thomas  and  Betts  Corp  (IBEW)  

OWhamn  Saw  Company  (The)  (Co.) 


Location 


Howland.  ME 

Plantersvllte,  MS  . 
Wauwatosa.  Wl  ... 

Nogales.  AZ  

Toledo.  OH 

New  York,  NY  .... 

Miami,  FL  — 

St.  Paul.  VA  

Bowdon.  GA 

Midland.  TX 

Goose  Creek.  SC 

El  Paso.  TX 

New  York.  NY  .... 

Casper,  WY 

B  Paso,  TX 

Chicago.  IL ~ 

Columtxa.  SC 

Williston,  NO  

Athens,  TN  

Conover,  NC  


Date  of 
petition 


08/19/1998 
08/25/1998 
08/24/1998 
08/29/1998 
06/25/1998 
08/24/1998 
06/17/1998 
08/25/1998 
08/24/1998 
08/20/1998 
06/21/1998 
06/25/1996 
06/25/1998 
08/16/1998 
08/27/1996 
06/24/1996 
06/24/1998 
06/26/1996 
08/20/1996 
08/29/1998 


Product(s) 


Cedar  Bark  Muk:h. 

Medical  Uniforms. 

Gasoline  Engines. 

Imaging  Products,  Typewriters,  Printers. 

Recyder  of  /Aluminum  Scrap. 

Ladies'  Sportwear. 

ChlWren's  T-Shirts,  Pants.  Blouses. 

Men's  and  Ladies'  Knit  Shirts. 

Men's  Tailored  Coats. 

Ceramic  Military  Semreonductor  Devk»s. 

Polyester  Filament  Yams. 

/Marm  Devices. 

ChtWren's  Sportswear. 

Oil  DrilUngs  Services. 

Vaccomm  Cleaner  Components. 

Machinery  for  Rubber  Products. 

Men's  Boxer  Shorts. 

Oil  Drilling  Sefvk:es. 

Electrical  Switch  Boxes.  Connectors. 

Circular  Saw  Blades. 


IFR  Doc.  98-25840  Filed  9-25-98;  8:45  am] 
aiLUNQ-COOE  451»-aiMN 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-34,229] 

Kleinefts  Incorporated  of  Alabama, 
Qreenville,  Alat>ama;  Notice  of 
Negative  Determination  on 
Reconsideration  on  Remand 

The  United  States  (3ourt  of 
International  Trade  (USCTT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Kleinerts.  Inc.  v.  Secretary  of  Labor,  No. 
98-05-01438. 

The  Department's  initial  denial  for  the 
workers  of  Kleinerts  Incorporated  of 
Alabama,  in  Greenville.  Alabama  issued 
on  March  19, 1998  and  published  in  the 
Federal  Register  on  April  3,  1998  (63 
Fed.  Reg.  16,574),  was  based  on  the  fact 


that  criterion  (3)  of  the  group  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974.  as  amended,  was  not 
met. 

The  petitioners  request  for 
reconsideration  resulted  in  a  negative 
determination  regarding  the  application 
which  was  issued  on  April  15. 1998  and 
published  in  the  Federal  Register  on 
April  27. 1996  (63  Fed.  Reg.  20.655). 
The  Department's  findings  affirmed  that 
imports  did  not  contribute  importantly 
to  the  workers  separation. 

On  remand,  the  Department  contacted 
the  company  official  to  clarify  certain 
aspects  of  its  business  relationship  with 
its  primary  and  secondary  customers  in 
order  to  determine  if  there  was  an 
import  impact  for  these  workers.  The 
Department  requested  (1)  additional 
information  on  production  at  the  subject 
facility;  (2)  information  on  the  length  of 
the  contract  with  the  primary  customer 
of  the  subject  facihty;  (3)  information  on 
the  disposition  of  the  equipment  from 
the  subject  facility;  and  (4)  information 


on  other  contracts  for  articles  produced 
at  the  subject  facility. 

None  of  the  equipment  which  was 
shipped  offshore  is  being  used  to 
produce  other  products  not  like  or 
directly  competitive  with  those 
manufactured  at  the  Greenville  facility.. 

The  primary  customer  reported  no 
imports  of  like  or  directly  competitive 
articles.  A  secondary  customer,  which 
was  used  as  production  fill-in  at  the 
subject  facility,  reported  imports  of  less 
than  six  percent  of  like  or  directly 
competitive  articles  to  those  made  by 
the  subject  facility. 

Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  of  Kleinerts 
Incorporated  of  Alabama  in  Greenville, 
Alabama. 


StLUNQOOOE 


TA-W-34.  6 
Paso.  Texs 
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Signed  at  Washington,  D.C.  this  9th  day  of 
September  1998. 

Grant  D.  BaaJe, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-25836  Filed  9-25-98;  8:45  am) 
MLLMQ  CODE  4510-3I>-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

fTA-w-M.  esq 

Try  America,  Incorporated;  El  Paso, 
Texas;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Tiade 
Adjustment  Assistance  for  workers  at 
Try  America,  Incorporated,  El  Paso, 
Texas.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-34.  655;  Try  America,  Incorporated  El 
Paso,  Texas  (September  17. 1998) 


Signed  at  Washington,  DC  this  18th  day  of 
September.  1998. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-25838  Filed  9-25-98;  8:45  am) 

eaUNQ  CODE  4S10-«Mi 


DEPARTMENT  OF  LABOR 

Employnr>ent  and  Training 
Administration 

{TA-W-d4. 522] 

LTV  Steel  Corporation,  Pittsburgh 
Colce  Works,  Pittsburgh,  Pennsylvania; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
apphcation  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  LTV  Steel  Corporation,  Pittsburgh 
Coke  Works,  Pittsburgh.  Pennsylvania. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-34,  522;  LTV  Steel  CorporaUon, 
Pittsbuigh  Coke  Works.  Pittsburgh. 
Pennsylvania  (September  15. 1998) 

Signed  at  Washington,  D.C.  this  16th  day 
of  September,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-25837  Filed  9-25-98;  8:45  am) 

BILUNQ  CODE  45tO-3l>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-02438.  and  NAFTA-02438A] 

Gould  Electronic,  Incorporated,  Circuit 
Protection  Group,  Newburyport,  MA; 
and  Circuit  Protection  Group,  El  Paso, 
TX;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitionai  Adjustment  Assistmce 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Tital  n,  of  the 
Trade  Act  of  1974  as  amended  (19  USC 
2273)  the  Department  of  Labor  issued  a 
Certification  of  EUgibiiity  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
7, 1998,  applicable  to  all  workers  at 
Gould  Electronics,  Incorporated,  Circuit 
Protection  Group,  Newburyport. 
Massachusetts.  The  notice  was 
published  in  the  Federal  Register  on 
July  31,  1998  (63  FR  40936). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations  at 
the  Circuit  Protection  Group,  El  Paso, 
Texas  facility  of  Gould  Electronics. 
Incorporated  are  scheduled  to  begin  in 
October,  1998  and  continue  through 
December.  1998  when  it  closes.  The 
workers  are  engaged  in  the  production 
of  electrical  fuses. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Gould  Electronics. 
Incorporated,  Circuit  Protection  Group, 
El  Paso,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Gould  Electronics,  Incorporated 
adversely  affected  by  increased  imports 
from  Mexico. 

The  amended  notice  appUcable  to 
NAFTA-02438  is  hereby  issued  as 
follows: 

All  workers  of  Gould  Electronics, 
Incorporated.  Circuit  Protection  Group. 
Newburyport,  Massachusetts  (NAFTA- 
02438),  and  Circuit  Protection  Group.  El 
Paso,  Texas  (NAFTA-02438A),  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  20, 1997 
through  )uly  7,  2000  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 


Signed  at  Washington.  DC.  this  17tb  day  of 
September,  1998. 

Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-25842  Filed  9-25-98;  8:45  am] 
BRJJNQ  OOOE  4«1*-a»-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  RM9e-q 

Privacy  Act  of  ig74:  Current  Systems 
of  Records 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  current  systems  of 

records  and  of  establishment  of  new 

systems  of  records. 

summary:  The  Copyright  Office  is 
publishing  a  list  of  its  systems  of 
records  with  descriptions  of  the  records 
and  the  ways  they  are  maintained,  as  is 
required  by  the  Privacy  Act  of  1974. 
This  updates  the  Ust  published  August 
16. 1993,  and  reflects  changes,  additions 
and  deletions  of  records  maintained  by 
the  Office  since  the  last  publication  of 
systems  of  records.  This  will  enable 
members  of  the  public  who  wish  to 
access  information  the  Office  maintains 
to  make  accurate  and  specific  requests 
for  such  information. 
DATES:  Comments  should  be  received  on 
or  before  November  1, 1998.  These 
systems  of  records  will  become  efi'ective 
November  1, 1998,  unless  the  Copyright 
Office  publishes  notice  to  the  contrary. 
ADDRESSES:  Interested  persons  should 
submit  ten  copies  of  their  written 
comments:  If  by  mail  to  Office  of 
General  Couhsel,  Copyright  Office, 
Library  of  Congress,  Washington,  DC 
20359-6000.  By  hand  to:  Office  of 
General  Counsel,  Copyright  Office, 
Library  of  Congress,  James  Madison 
Memorial  Building.  LM  403. 1st  and 
Independence  Avenue.  SE., 
Washington,  DC  20559-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Assistant  General 
Counsel,  or  Patricia  L.  Sinn,  Senior 
Attorney,  Copyright  Office,  Library  of 
Congress,  Washington,  DC  20559-6000. 
Telephone:  (202)  707-8380.  Fax:  (202) 
707-8366. 

SUPPLBNENTARY  INFORMATION:  The 
Copyright  Office  periodically  reviews 
and  reports  the  systems  of  records  it 
maintains,  as  directed  by  terms  of  the 
Administrative  Procedure  Act  (APA), 
titie  5  of  the  United  States  Code.  See  5 
U.S.C.  552a(e)(4).  The  APA  applies  to 
certain  Copyright  Office  activities 
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described  in  title  17,  United  States 
Code,  section  701(d).  The  Office  last 
published  its  systems  of  records  August 
16.1993. 

This  publication  of  the  Copyright 
Office  systems  of  records  reflects 
changes  in  the  records  maintained  in 
the  Office  in  light  of:  (1)  Its  new 
functions  and  duties  under  the  Uruguay 
Round  Agreements  Act,  Pub.  L.  103- 
465, 108  Stat.  4809.  4976  (1994);  (2)  its 
new  functions  and  duties  under  the 
Copyright  Royalty  Tribunal  Reform  Act. 
Pub.  L.  103-198.  107  Stat.  2304  (1993) 
and  (3)  deletions  or  additions  to  existing 
file  systems.  The  Uruguay  Round 
Agreements  Act  added  a  new  section 
104A  to  the  Copyright  Act  of  1976 
establishing  a  procedure  for  restoration 
of  copyright  in  certain  works  that  had 
fallen  into  the  public  domain  in  the 
United  States.  Filings  of  notices  of 
intent  to  restore  copyrights  in  such 
works  are  received  by  the  Office  and 
recorded  as  records  maintained  here  for 
reference.  The  Office  is  identifying  as  a 
new  file  CO-27  "Notices  of  Intent  to 
Enforce  Copyrights  Restored  Under  the 
Uruguay  Roimd  Agreements  Act.  The 
Copyright  Royalty  Tribunal  Reform  Act 
created  a  new  system  of  Copyright 
Arbitration  Royalty  Panels  to  administer 
copyright  compulsory  licensing 
provisions  in  sections  111,  114,  115, 
118. 119,  and  Chapter  10.  Files 
containing  related  information  and 
documentation  can  be  found  in  CO-11- 
CO-23. 

The  Office  is  making  available  as 
separate  file  systems:  CO-9  "Freedom  of 
Information  Act  Annual  Reports."  CO- 
24  "Licensing  Division  File  of  Specialty 
Station  Claimants,"  and  CO-28 
"Requests  for  Copyright  Office 
Litigation  Statements."  It  is  also 
deleting  several  files  that  it  no  longer 
maintains;  these  files  were  formerly 
titled  "Master  Index  Card  Files."  "Office 
Mailing  List  Files,"  "  Secondary 
Transmission  by  Cable  Systems:  Initial 
Notice  of  Identity  and  Changes  Files," 
and  "Jukebox  License  Application." 

Table  of  Contents 

CO-1— Copyright  In-Process  System  (COINS) 
CO-2— Copyright  Claims  Registration  Files 
CO-3 — Miscellaneous  Correspondence  Files 
CO-4 — Recorded  Document  Files 
CO-S — Motion  Picture  Agreement  Files 
CO-6 — Deposit  Recordation  File 
CO-7— Compliance  Activity  File 
CO-8 — Freedom  of  Information  Act  and 

Privacy  Act  Requests  and  Disclosures 

File 
CO-9 — Freedom  of  Information  Act  Annual 

Reports 
CO-IO— Address  File 
CO-11 — Secondary  Transmissions  by  Cable 

Systems:  Statements  of  Account 


CO-1 2— Secondary  Transmissions  by 

Satellite  Carriers  for  Private  Home 

Viewing:  Statements  of  Account 
CO-1 3— Licensing  Division  Correspondence 

Files 
CO-1 4 — Secondary  Transmission  by  Cable 

Systems:  Correspondence  Files 
CO-1 5— Cable  System  Videotape  Transfer 

Contracts  File 
CO-l  6— Network  Name  and  Address  File  for 

Satellite  Carrier  Statutory  License 
CO-17— Voltmtary  Licensing  Agreements 

File 
CO-18— Satellite  Carrier  Licensing 

Agreements  File 
CO-1 9 — Notice  of  Intention  to  Obtain 

Compulsory  License  for  Making  and 

Distributing  Phonorecords  Embodying 

Nondramatic  Musical  Works  File 
CO-20— Annual  List  of  Claimants  to  the 

Satellite  Carrier  License  Royalties 
CO-2 1— Annual  List  of  Claimants  to  the 

Cable  Compulsory  License  Royalties 
CO-22— Annual  List  of  Claimants  to  the 

Digital  Audio  Recording  Technology 

Royalties 
CO-23— Records  of  Proceedings  to  Distribute 

Royalty  Fees  or  Adjust  Royalty  Rates 
CO-24 — Licensing  Division  File  of  Specialty 

Station  Claimants 
CO-25— Mask  Work  Registration  Files 
CO-26— Mask  Work  Recorded  Documents 

File 
CO-27— Notices  of  Intent  to  Enforce 

Copyrights  Restored  Under  the  Uruguay 

Round  Agreements  Act 
CO-28 — Litigation  Statement  Authorization 

File 

CO-1 
SYSTEM  NAME: 

Copyright  In-Process  System  (COINS). 


SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559-6000. 

CATEGORIES  Of  INMVnUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  make  fee  service 
requests  to  the  Office,  including 
individuals  who  maintain  deposit 
accounts. 

CATEOOMES  OF  RECORDS  IN  THE  SYSTEM: 

If  remittance  received:  Name  of 
remitter,  appropriate  cross-references, 
title  of  work,  amoimt  received,  amount 
used,  class  of  application  or  fee  service 
code,  number  of  copies,  nature  of 
deposit  code. 

If  deposit  accoimt:  Name  of  deposit 
account  holder,  title  of  work,  debit, 
credit  notation,  old  balance,  new 
balance,  class  of  application  or  fee 
service  code,  number  of  copies,  nature 
of  deposit  code. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  705.  708. 


ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Record  copyright  fee  charges,  reconcile 
deposits  of  fees  and  generate  accounting 
reports;  (2)  create  a  record  of  receipt  of 
all  fee  service  requests;  (3)  determine 
the  status  of  recently  submitted 
requests,  including  the  registration 
number  assigned;  (4)  send  periodic 
statements  to  deposit  accoimt  holders  of 
their  transactions  with  the  Office;  and 
(5)  notify  deposit  account  holders  that    . 
their  accounts  have  become  depleted. 

POUCtES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSINQ,  RETAINING,  AND 

dbposmg  of  records  in  the  system: 

storage: 

Records  kept  fi-om  November  1, 1977. 
Records  are  on  computer  discs  and 
tapes. 

RETRIEVAnUTY: 

By  name  of  remitter,  title,  deposit 
accoimt  holder,  deposit  accoimt 
number,  and  transaction  identification 
number. 

safeguards: 

Records  are  stored  in  a  room  which  is 
restricted  to  authorized  personnel  and 
locked  during  nonworking  hours. 
Computer  access  is  by  functional 
passwords  which  are  restricted  to 
personnel  who  require  access  to  these 
records  in  the  performance  of  their 
official  duties. 

RETENTION  AND  DISPOSAL: 

The  computerized  system  is  used  to 
store  transactions  for  at  least  six 
months,  at  which  time  the  record  is 
transferred  to  microfilm  for  permanent 
retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Section  Head,  Fiscal  Control  Section, 
Receiving  and  Processing  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

NOTFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure," 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 
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RECORD  SOURCE  CATEGORIES: 

Individuals  who  request  fee  services. 
CO-2 
SYSTEM  NAME: 

Copyright  Claims  Registration  Files. 

SYSTEM  LOCATION: 

Copyright  Office.  Library  of  Congress, 
Washington.  DC  20559-6000;  Landover 
Center  Annex.  1701  Brightseat  Road. 
Landover.  MD  20785;  Washington 
National  Records  Center.  Washington. 
DC  20409. 

categories  of  moivduals  covered  by  the 
system: 

Authors  and  other  copyright  owners, 
copyright  claimants,  applicants  for 
registration  or  copyright  renewal,  or  the 
authorized  agents  of  such  individuals. 

CATEQORCS  OF  RECORDS  IN  THE  SYSTEM: 

Names  and  addresses  of  copyright 
claimants;  certified  statements 
pertaining  to  authorship,  creation, 
publication,  and  other  registration 
related  information;  general 
correspondence  pertaining  to 
registration  of  claims  to  copyright. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  system: 
17  U.S.C  705.  708. 

ROUTWE  USES  OF  RKOIIDS  MAMTAMB  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Prepare  search  reports  at  the  request  of 
a  member  of  the  public;  (2)  respond  to 
requests  by  the  public  for  information; 
(3)  correspond  with  applicants  or 
otherwise  process  applications  and 
related  materials;  (4)  monitor  and 
control  the  flow  of  work  in  the  Office; 
and  (5)  establish  and  maintain  a  public 
record.  It  is  the  general  policy  of  the 
Copyright  Office  to  deny  direct  public 
inspection  of  in-process  application 
forms  and  correspondence,  and  any 
related  material  forming  part  of  a 
pending  ^plication,  except  upon  the 
request  of  the  copyright  claimant  or  his 
or  her  authorized  representative.  Once 
registration  of  a  copyright  claim  has 
b^n  completed  or  refused  at  the  final 
agency  level,  the  registration  and 
correspondence  records  pertaining  to 
that  daim  are  open  for  public 
inspection  bom  8:30  a.m.  to  5  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

POUCIES  Wi)  PRACTIttSFOR  STORSIQ, 
RETRIEVINQ,  ACCSSMG,  RETAINBtQ,  AND 
OiSPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Envelopes  in  file  cabinets  and  on 
shelves,  index  cards  in  file  cabinets. 


bound  volumes  and  microfihn  computer  record  access  procedures- 

E wfrnnfr  RS''t^'!?^l^*  °^''^-  .        ^''^''^  ^^  individuals  should  be 

^^oTsvSS,sTnRn?r°''^^''°"  ""'^  '"  ^"*'"8  ^'^'i^^^d  to  the  official 

S  on  R^r   ^  ^       °"^'  ^"^  designated  under  "Notification 

stored  on-hne.  Procedure." 


retrievabil/ty: 

Registration  nimniber.  cross-referenced 
by  name  of  author,  name  of  claimant, 
and  title  of  work  in  the  Copyright  Card 
Catalog  and  post-1977  automated 
catalog  files;  alphabetically  by  author's 
pseudonym  (prior  to  1938)  in 
Pseudonym  Card  File;  on  computer 
terminals  by  correspondence  control 
number,  remitter's  name  and  any 
entered  cross-references,  in  process 
number,  registration  number;  in  the  case 
of  physical  files,  by  corresp<Hidence 
control  number  on  a  bar  code  label 
attached  to  each  file,  and  in  the  case  of 
on-line  files,  by  accessing  LOQS 
(Library  of  Congress  Information 
System)  to  examine  the  COHM,  COHD, 
and  COHS  files.  This  can  be  done  by 
connecting  to  LOQS  through  the 
Library  of  Congress"  internet  gopher  at 
marvel.loc.gov. 

safeguards: 

With  the  exception  of  the  Copyright 
Card  Catalog  and  post-1977  automated 
catalog  files,  these  records  are 
maintained  in  areas  that  are  restricted  to 
authorized  personnel.  All  records  in  this 
system  are  maintained  in  areas  that  aie 
locked  during  nonworking  hours. 

RETENTION  AND  DtSPOSAU 

Retained  permanently. 

SYSTBI  MANAQERW  AND  ADDRESS: 

Section  Head.  Renewals  Section. 
Examining  Division,  Copyright  Office. 
Library  of  Congress.  Washington,  DC 
20559-6000;  Section  Head,  Mail  and 
Correspondence  Control  Section, 
Receiving  and  Processing  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-^000;  Head. 
Records  Management  Section,  and 
Head.  Reference  and  Bibliography 
Section.  Information  and  Reference 
Division.  Copyright  Office.  Library  of 
Congress,  Washington,  DC  20559-6000; 
Section  Head,  Technical  Support 
Section,  Cataloging  Division,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20559-6000. 

NomcATioN  procedure: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress. 
Washington.  DC  20559-6000. 


C0NTEST1NQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORES: 

Remitters  or  their  authorized  agents. 
CO-d 
SYSTEM  name: 

Miscellaneous  Correspondence  Files. 

SYSTEM  location: 

Copyright  Office.  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORIES  OF  MOIVBUALS  COVBICO  BY  THE 
SYSTBK 

Individuals  who  have:  (1)  Written  to 
the  Copyright  Office  for  information 
about  copyright  or  (2)  requested  fee 
services  such  as  search  reports,  copies 
of  records  or  additional  certificates  of 
copyright  registration. 

CATBMMCSOF  RECORDS  M  THE  SYSTEM: 

General  correspondence,  including, 
where  appropriate,  the  requester's  name 
and  action  taken  by  the  Office.' 

AUTHORITY  FOR  MABfTBIANCE  OF  THE  system: 
17  U.S.C  407-410.  705.  706.  708. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM.  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Maintain  a  record  of  correspondence 
with  individuals  who  address  inquiries 
to  the  Office  and  with  individuals  who 
request  fee  services;  (2)  record  the 
removal  and  return  of  dociunents  in  a 
file  by  Office  personnel;  and  (3)  control 
and  monitor  the  processing  of  requests. 

POUCCS  AND  PRACTICES  FOR  STOMNQ, 
«ETnnVMa,  ACCSSSMB,  RETABMQ,  AND 
MSfMSMG  OF  NEOeROS  M  THE  system: 

STORAGE: 

Envelopes  in  file  cabinets  and  on 
shelves;  on  occasion.  3x5  paper  slips 
in  a  file  cabinet;  personal  computer  faiard 
drives  or  diskettes. 

RETRIEVABtLITY: 

Alphabetically  by  correspondent's 
name. 


'  Most  general  or  routine  requests  for  information 
made  by  letter,  telephone  or  e-mail  are  answered 
but  not  permanently  retained.  The  Licensing 
Division  of  the  Copyright  Office  maintains  a 
separate  set  of  correspondence  files  regarding 
administration  of  the  compulsory  licenses  in  title 
17,  United  States  Code.  These  records  are  described 
below. 
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SAFEGUARDS: 

These  records  are  m^ntained  in  areas 
that  are  restricted  to  authorized 
personnel  and  are  locked  during 
nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Some  files  are  retained  indefinitely, 
while  others  are  retained  for  only  three 
years. 

SYSTEM  MANAQER(8)  AND  ADDRESS: 

Section  Head,  Certification  and 
Documents  Section.  Information  and 
Reference  Division,  Copyright  Office, 
Library  of  Congress.  Washington,  DC 
20559-6000;  Section  Head,  Mail  and 
Correspondence  Control  Section, 
Receiving  and  Processing  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

NOTFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  ofiicial 
designated  imder  "Notification 
Procedure." 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  or  his  or  her  authorized  agent. 

CO-4 

SYSTEM  NAME: 

Recorded  Document  Files. 

SYSTEM  LOCATION: 

^Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORIES  Of  INOtVDUALS  COVERED  BY  TNE 
SYSTEM: 

Individuals  who  are  parties  to.  or 
have  submitted  for  recordation, 
assignments,  licenses,  notices  of 
termination  of  transfer,  and  other 
documents  pertaining  to  a  cop3night: 
notices  of  error  in  the  name  in  a 
copyright  notice;  authors  of  anonymous 
and  pseudonymous  works  in  instances 
where  any  person  having  an  interest  in 
the  copyright  in  such  a  work  submits  a 
statement  identifying  one  or  more 
authors  of  the  work;  authors  of  works  in 
instances  where  any  person  having  an 
interest  in  the  copyright  in  a  particular 
work  submits  a  statement  of  the  death 


of  the  author  or  a  statement  that  the 
author  is  still  living  on  a  particular  date; 
those  who  have  filed  notices  of  intent  to 
enforce  copyright  (NIEs)  under  the 
Uruguay  Round  Agreements  Act 
(URAA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Assignments,  licenses,  notices  of 
termination  of  transfer,  wills,  statements 
of  abandonment  of  copyright,  affidavits 
(such  as  a  statement  with  respect  to  the 
authorship  of  a  work),  agreements  or 
contracts,  and  other  documents 
pertaining  to  copyright  ownership, 
statements  of  identity  of  an  anonymous 
or  pseudonymous  author,  statements  of 
the  date  of  death  of  an  author  or  that  the 
author  is  still  living  on  a  particular  date, 
notices  of  error  in  the  name  in  a 
copyright  notice,  and  notices  of  intent  to 
enforce  copyright  under  the  Uruguay 
Round  Agreements  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  104A.  203(a)(4),  205,  302, 
304(c).  406(a)(2).  705. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM.  INCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  of  recorded  documents  are 
open  to  public  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  Office  uses 
these  dociunents  to  compile  an  index  to 
filings  received  for  recordation.  The 
index  to  documents  received  and 
recorded  through  1977  is  located  in  the 
Copyright  Card  Catalog.  Since  January  1, 
1978,  access  to  assignment  dociunents 
recorded  after  1977  is  available  in  the 
automated  document  catalog  file. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVmO,  ACCESSING,  RETAMNQ,  AND 
DISPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Prior  to  recordation,  records  are 
maintained  in  envelopes  in  file  cabinets. 
Once  recorded,  original  documents  are 
microfilmed  and  returned  to  the 
remitter.  Copies  of  copyright 
assignments  and  related  documents 
received  prior  to  1954  are  in  bound 
volumes  as  well  as  on  microfilm. 

retrievability: 

By  the  date  the  Office  received  the 
document  and  cross-referenced  it  in  the 
Copyright  Card  Catalog  or  automated 
document  catalog  file  by  individual 
names  and  titles  of  works,  by  volume 
and  page  number  or  microfilm,  by 
document  number  and  Copyright 
imaging  system. 

SAFEGUARDS: 

Prior  to  recordation,  documents  and 
related  materials  are  maintained  in  a 


room  which  is  restricted  to  authorized 
personnel.  All  records  are  maintained  in 
areas  that  are  locked  during  nonworking 
hoius. 

RETENTION  AND  DISPOSAL: 

Retained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Head,  Documents  Recordation 
Section,  Cataloging  Division,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20559-6000;  and  Section  Head, 
Reference  and  Bibliography  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

NOTFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  should  be  in 
writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCBNJRES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEOORCS: 

Individual  to  whom  the  record 
pertains,  such  individual's  authorized 
agent,  and  other  parties  to  the  document 
recorded,  or  such  parties'  authorized 
agents,  as  well  as  individuals  having  an 
interest  in  the  copyright  in  a  work 
which  is  the  subject  of  the  document 
submitted  for  recordation. 

CO-€ 
SYSTEM  NAME: 

Motion  Picture  Agreement  Files. 

SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

categories  of  indiviouals  covered  by  the 
system: 

Copyright  depositors  who  have  agreed 
to  return  to  the  Library  one  archival 
quality  copy  of  any  motion  picture 
retiuTied  to  the  depositor,  if  the  Libraiy 
of  Congress  requests  such  return  within 
two  years  of  the  date  of  deposit. 

CATBQORiES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  the  name  and  address 
of  the  depositor  and  the  date  on  which 
the  Motion  Picture  Agreement  was 
executed  by  the  Librarian  of  Congress. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  407.  705. 


Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998 /Notices  51613 


ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  mCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  OfHce  uses  these  records  to 
determine  if  the  Library  of  Congress  has 
a  Motion  Picture  Agreement  with  the 
depositor  of  a  motion  picture.  If  the 
Library  has  such  an  agreement,  the  copy 
of  the  motion  picture  submitted  will  be 
returned  to  the  remitter  if  a  written 
request  has  been  made.  In  the  absence 
of  such  an  agreement,  the  Office  will 
retain  the  copy. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIMNG,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Upon  receipt  of  these  Agreements,  the 
Copyright  Acquisitions  Division 
transcribes  some  of  the  information  in 
the  agreements  onto  3x5  cards,  copies 
of  which  are  then  sent  to  the  Performing 
Arts  Section  of  the  Copyright  Office 
Examining  Division,  where  a  physical 
file  is  maintained;  computerized  data 
base  also  maintained. 

retrievabiuty: 
Alphabetically  by  depositor's  name. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Copyright  Acquisitions 
Division,  Copyright  Office,  Library  of 
Congress,  Washington,  DC  20559-6600. 

NOmCATION  procbmjre: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  should  be  in 
writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Depositors  or  their  authorized  agents. 
CO-6 
SYSTEM  name: 

Deposit  Recordation  File. 


SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559-6000. 

categories  of  moivsuals  covered  by  the 
system: 

Individuals  who,  without 
simultaneously  applying  for  copyright 
registration,  have  submitted  deposit 
copies  in  accordance  with  the 
provisions  of  17  U.S.C.  407. 

categories  of  RECORDS  M  THE  SYSTEM: 

Title  of  work,  edition  statement, 
imprint,  collation,  in  notice  statement, 
depositor,  depositor's  address,  number 
of  copies  received,  date  received,  and 
disposition. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
17  U.S.C  407,  705. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Keep  a  record  of  compliance  with  17 
U.S.C.  407;  (2)  locate  and  correspond 
with  those  who  have  published  works 
but  who  have  not  deposited  the  required 
copies;  (3)  prepare  weekly  statistics  on 
the  nimiber  and  nature  of  deposits 
received;  and  (4)  prepare  search  reports 
at  the  request  of  a  member  of  the  public. 

POLICIES  AND  PRACTICES  FOR  STORtttG, 
RETRIEVmO,  ACCESSmO,  RETAMMG,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

4x6  inch  index  cards  in  a  cabinet 
and  visible  file;  records  from  April  5, 
1993,  kept  on  computer  disk. 

RETRIEVABILITY: 

Alphabetically  by  depositor's  name, 
author's  name,  and  title  of  work. 

safeguards: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETENTION  AND  disposal: 

Retained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Copyright  Cataloging  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

NOTFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 


RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Deposit  copies  submitted. 
CO-7 
SYSTEM  NAME: 

CompUance  Activity  File. 

SYSTEM  LOCATION: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEQORKS  OF  MOIVBUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  from  whom  the  Office  has 
demanded,  in  accordance  with  17 
U.S.C.  407,  copies  of  works  published  in 
the  United  States.  It  also  includes 
individuals  whose  works  were  found  to 
be  deposited  in  accordance  with  17 
U.S.C.  407  prior  to  a  demand. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Author's  name,  title  of  work, 
publisher,  copyright  claimant,  dates  of 
initial  and  follow-up  action. 

AUTHORITY  FOR  MAMTBiANCE  OF  THE  system: 
17  U.S.C.  407,  705. 

ROUTINE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCLUDMG  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to  avoid 
sending  out  duplicate  correspondence. 

POUCieS  AND  PRACTICES  FOR  8T0RMG, 
RETRIEVMO,  ACCESSMO,  RETAMMG,  AND 
D6POSMG  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

4x6  inch  index  cards  in  a  file 
cabinet. 

RETRtEVABMJTY: 

Alphabetically  by  title  and  claimant's 
name. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETENTION  AND  disposal: 

Retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Copyright  Acquisitions 
Division,  Copyright  Office,  Library  of 
Congress,  Washington,  DC  20559-6600. 

NOnFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 


51614 


Federal  Register /Vol.  63,  No.  187 /Monday.  September  28.  1998 /Notices 


Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTMQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEQORES: 

Printed  bibliographies,  publishers' 
catalogs,  citations  provided  by  the 
Library  of  Congress,  published  citations 
of  the  work,  and  Office  personnel  who 
have  personally  observed  the  item  cited. 

CO-8 

SYSTEM  NAME: 

Freedom  of  Information  Act  and 
Privacy  Act  Requests  and  Disclosures 
File. 

SYSTEM  location: 

Copyright  Office.  Library  of  Congress, 
Washington,  EX:  20559-6000. 

CATEQOnCS  OF  MOtVDUALS  COVERED  BY  THE 

system: 

Individuals  who  have  submitted 
Freedom  of  Information  Act  and/or 
Privacy  Act  requests  in  accordance  with 
37  CFR  parts  203  and  204. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Requests  submitted  under  the 
Freedom  of  Information  Act  and/or 
Privacy  Act;  requests  submitted  imder 
the  Privacy  Act  for  correction  or 
amendment  of  Office  records,  and 
copies  of  the  Office's  responses  to  these 
requests. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  701;  5  U.S.C.  552,  552a. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  BICUKMNO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Maintain  an  accounting  of  Freedom  of 
Information  Act  and/or  Privacy  Act 
requests  and  Office  responses  to  these 
requests;  (2)  maintain  an  accounting  of 
requests  submitted  under  the  Privacy 
Act  to  correct  or  amend  a  record 
pertaining  to  an  individual  and  the 
Office  responses  to  these  requests;  (3) 
compile  the  annual  report  required  by 
the  Freedom  of  Information  Act;  and  (4) 
review  and  compile  the  records  report 
required  by  the  Privacy  Act. 


POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRKVWQ,  ACCESSING.  RETA«»IQ,  AND 
0BP06MG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Folders  in  a  file  cabinet,  information 
on  PC  databases. 

retrievability: 
Alphabetically  by  requester's  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  room 
which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

retention  AND  DBPOSAL:  ~ 

Retained  indefinitely. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Section  Head,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

NomcATiON  procedure: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright-Information 
Specialist.  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office.  Library  of  Congress, 
Washington.  DC  20559-6000. 

record  access  procedures: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

contestinq  record  procedures: 

^    

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORCS: 

Individuals  to  whom  the  record 
pertains,  and  Copyright  Office  records. 

co-e 

SYSTEM  NAME: 

Freedom  of  Information  Act  Annual 
Reports. 

SYSTEM  location: 

Copyright  Office.  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  compiled  by  the  Supervisory 
Copyright  Information  Specialist  and 
submitted  to  Congress  andTor  the  U.S. 
Attorney  General  summarizing  the 
number  of  requests  made  to  the 
Copyright  Office  under  the  Freedom  of 
Information  and  the  nature  of  the 
responses  to  these  requests. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  701;  5  U.S.C.  552. 


ROUTINE  USES  OF  RECORDS  MARfTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Reports  submitted  aimually  to 
Congress  and/or  the  U.S.  Attorney 
General  summarizing  the  number  of 
requests  made  to  the  Copyright  Office 
under  the  Freedom  of  Information  and 
the  natvue  of  the  responses  to  these 
requests. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAMMG,  AND 
DOPOSMG  OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

Folders  in  a  file  cabinet 

RETREVABIUrY: 

Chronologically,  by  year. 

SAFBMiARDS: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETBmON  AND  D8P08AL: 

Retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Section  Head,  Information  Section, 
Information  and  Reference  Division. 
Copyright  Office,  Library  of  Congress. 
Washington,  DC  20559-6000. 

NOmCATION  procbhjre: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress. 
Washington.  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  imder  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  record 
pertains,  and  Copyright  Office  records. 

CO-10 
SYSTEM  name: 

Address  File. 

SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

categories  of  MDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Copyright  claimants  of  record  whose 
address  has  been  requited  by  a  member 
of  the  public. 
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CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

Name  and  address  of  claimant  of 
record,  year  date  of  address. 

AUTHORITY  FOR  MAWrTEMAHCE  OF  THE  system: 

17  U.S.C.  407,  705. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUIDMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSa  OF  SUCH  USES: 

The  Office  uses  these  records  to 
facilitate  searching  for  addresses  of 
copyright  claimants  when  such 
addresses  are  requested  by  a  member  of 
the  public. 

POUOeS  AND  PRACTICES  FOR  8T0RMQ. 
RETRKVWQ,  A0CE8SWQ,  RETAMNQ,  AND 
DMPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

3x5  inch  index  cards  in  file  drawer. 

retrievasuty: 

Alphabetically  by  claimant  of  record's 
name. 

SAFEQUARDS: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  is  locked  during 
nonworking  hoius. 

RETENTKW  AND  disposal: 

Retained  indefinitely;  however, 
obsolete  addresses  are  disposed  of  as 
more  current  addresses  are  obtained. 

SYSTBi  MANAQER(^  AND  ADDRESS: 

Section  Head,  Reference  and 
Bibliography  Section,  Information  and 
Reference  Division,  Copyright  Office, 
Library  of  Congress,  Washington,  DC 
20559-6000. 

NOTFICATION  PROCBKIRE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURE^ 

Requests  firom  individuals  should  be 
in  writing  addressed  to  the  official 
designated  imder  "Notification 
Procedure." 

CONTESTMO  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Copyright  claimants,  their  authorized 
agents,  telephone  books,  and  city 
directories. 

CO-11  

SYSTEM  name: 

Secondary  Transmissions  by  Cable 
Systems:  Statements  of  Accoimt. 


SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEQORES  OF  MOIVDUAtS  COVERED  BY  THE 

system: 

Owners  of  cable  systems  who  file 
semi-annual  statements  of  account 
required  by  17  U.S.C.  111(d)(2). 

CATEOORCS  OF  RECORDS  M  THE  system: 

Legal  names  and  addresses  of  owners 
of  cable  systems,  call  signs  and 
locations  of  primary  transmitters  and 
related  correspondence. 

AUTHORmr  FOR  KMUNTBONCE  OF  THE  system: 

17  U.S.C.  111(d)(2). 

ROUTME  USES  OF  RECORDS  MAMTASO  M  THE 
SYSTBi,  MCLUDMQ  CATEOORCS  OF  USaS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Prepare  search  reports  compiled  at  the 
request  of  a  member  of  the  public;  and 
(2)  establish  and  maintain  a  public 
record. 

POLRia  AND  PRACTICES  FOR  STORMG, 
RETREVMQ.  ACCESSMQ,  RETAMMO,  AND 
DBPOSMG  OF  RECORDS  M  THE  system: 

STORAGE: 

Folders  in  a  file  cabinet  and,  alter 
three  years,  microfilm. 

retrevability: 

Alphabetically  by  legal  name  of  the 
owner  of  the  cable  system,  ^uped 
according  to  accounting  period  and 
year. 

safeguards: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETBfTION  AND  disposal: 

Retained  indefinitely. 

system  manaqer(s)  and  addrss: 

Chief,  Licensing  Division,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20557-6400. 

NOTFICATION  PROCBMJRE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  firom  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 


RKORO  SOURCE  CATEOORCS: 

Individual  to  whom  the  record 
pertains  or  such  individual's  authorized 
agent. 


CO-12 

SYSTEM  NAME: 

Secondary  Transmissions  by  Satellite 
Carriers  for  Private  Home  Viewing: 
Statements  of  Account. 

SYSTEM  LOCATION: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20059-6000. 

CATEOORCS  OF  MOnnDUALS  COVERB)  BY  THE 


Owners  of  satellite  carriers  who  file 
semi-annual  statements  of  account 
required  by  17  U.S.C  119(b)(1). 

CATEOORCS  OF  R8XMD8  M  THE  SYSTBI: 

Legal  names  and  addresses  of  owners 
of  satellite  systems  that  retransmit 
superstations  and  network  television 
signals  to  subscribers  for  private  home 
viewing  together  with  the  number  of 
subscribers  that  received  such 
transmissions,  and  related 
correspondence. 

AUTHORITY  FOR  MABIFBIANCE  OF  THE  SYSTBI: 

17  U.S.C.  119(b)(2). 

ROUTME  USES  OF  RECORDS  MABITAMB)  M  THE 
SYSTBI,  MCUIDMQ  CATEOORCS  OF  USERS  AM) 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Prepare  search  reports  compiled  at  the 
request  of  a  member  of  the  public;  (2) 
establish  and  maintain  a  public  record; 
and  (3)  prepare  internal  statistical  and 
accounting  reports. 

POUCCS  AND  PRACnca  FOR  STORMQ, 
RETRCVMQ.  ACCESSMQ,  RETAMMQ,  AND 
DOPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Folders  in  a  file  cabinet  and.  after 
three  years,  microfilm. 

retrcvamuty: 

Alphabetically  by  legal  name  of  the 
owner  of  the  satellite  carrier,  grouped 
according  to  accounting  period  and 
year. 

safeguards: 

Records  are  maintained  in  a  room 
which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETBfTION  AND  DCPOSAU 

Retained  indefinitely. 

system  manaqer(s)  and  address: 

Chief,  Licensing  Division,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20557-6400. 
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NOmCATION  PflOCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains  or  such  individual's  authorized 
agent. 

CO-13 

SYSTEM  4IAME: 

Licensing  Division  Correspondence 

File. 

SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559-6000. 

CATEGORCS  OF  MOIVDUALS  COVERED  BY  THE 

system: 

Individuals  who  send  letters  of 
transmittal  and  other  incidental 
Licensing  Division  correspondence. 

CATEOORES  Of  RECORDS  IN  THE  SYSTEM: 

General  correspondence. 

AUTNOflmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  Ill,  115. 116.  118.  705. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM.  MCUiOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to 
maintain  a  record  of  incidental 
correspondence  with  the  Licensing 
Division. 

POLICIES  AND  PRACTICES  FOR  STOMNO, 
RETRIEWIQ,  ACCES8MQ,  RETAMMQ,  AND 
DOPOSMG  OF  RECORDS  M  THE  SVSTBI: 

STORAGE: 

Folders  in  file  cabinet. 

RETRiEVABtUTY: 

Alphabetically  by  correspondent's 
name. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  in  the  open  file  until 
a  reply  is  received  or  until  the  case  is 


closed.  Records  in  the  closed  file  are 
retained  indefinitely. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Licensing  Division,  Copjrright 
Office,  Library  of  Congress,  Washington, 
DC  20557-6400. 

NOTFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist.  Information  Section. 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress. 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  fitim  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
procedure." 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains  or  such  individual's  authorized 
agent. 

CO-14 

SYSTEM  name: 

Secondary  Transmissions  by  Cable 
Systems:  Correspondence  Files. 

SYSTBI  LOCATION: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  WE 
SYSTEM: 

Cable  systems  owners  and  other 
individuals  who  correspond  with  the 
Licensing  Division,  the  Copyright  Office 
General  Counsel,  or  the  Register  of 
Copyrights  concerning  the 
administration  of  the  cable  compulsory 
licensing  system  in  section  111  of  title 
17  U.S.C. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  including  advisory 
letters  regarding  inquiries  into 
administration  of  compulsory  licenses. 

AUTHOMTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17U.S.C.  Ill,  705. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM.  INCUIDWQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  maintains  these  records  to 
facilitate  public  access  to 
correspondence  of  the  Licensing 
Division.  Copyright  Office  General 
Counsel  and  the  Register  of  Copyrights 
on  the  administraticm  of  the  section  111 
compulsory  licensing  system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAMNO,  AND 
DBPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Folders  in  a  file  cabinet  and  binders. 

RETRIEVABILfTY: 

Correspondence  usually  accessible  by 
date  letter  sent  to  member  of  public. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Licensing  Division,  Copyright 
Office.  Library  of  Congress.  Washington, 
DC  20557-6400. 

NOTFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress. 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
proceditfe." 

CONTSSTBIG  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CM^QORIES: 

Licensing  Division  personnel,  the 
Copyright  Office  General  Counsel,  and 
the  Register  of  Copyrights. 

CO-15 

SYSTEM  name: 

Cable  System  Videotape  Transfer 
Contracts  File. 

SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORIES  OF  IN0IVDUAL8  COVERED  BY  THE 

system: 

Individuals  to  whom  a  cable  system 
has  transferred  a  videotape  of  a  program 
nonsimultaneously  transmitted  by  it 
pursuant  to  a  written,  nonprofit  contract 
providing  for  the  equitable  sharing  of 
costs  of  such  videotape  and  its  transfer. 

categories  of  records  m  the  system: 
Transferor,  transferee,  title,  date 
contract  effective,  date  of  recordation, 
location  of  cable  system,  notation  of 
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acknowledgenjent  of  receipt  by  the 
Copyright  Office,  related 
correspondence. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

17  U.S.C.  111(e)(2)(A). 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUMM  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Prepare  search  reports  compiled  at  the 
request  of  a  member  of  the  public:  and 
(2)  establish  and  maintain  a  public 
record. 

POLICIES  AND  PRACnca  FOR  STORMQ. 
RETRIEVmO,  ACCESSfflQ.  RETAMHUQ,  AND 
OSPOSMQ  OF  RECORDS  M  THE  SYSTBT. 

STORAGE: 

Folders  in  file  cabinet  and  on 
microfilm. 

safeguards: 

Records  are  maintained  in  a  room 
which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETBITION  AND  DISPOSAL: 

Retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Licensing  Division,  Cop)rright 
Office,  Library  of  Congress,  Washington, 
DC  20557-6400. 

NOTFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  imder  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Parties  to  the  transfer  contracts  or 
such  parties'  authorized  agents. 

CO-16 

SYSTEM  NAME: 

Network  Name  and  Address  File  for 
Satellite  Carrier  Statutory  License. 

SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 


CATEGORIES  OF  INDtVDUALS  COVERED  BY  THE 
SYSTEM: 

Television  networks  and  individuals 
to  whom  a  satellite  carrier  files  a  list 
identifying  all  subscribers  to  which  the 
satellite  carrier  makes  secondary 
transmissions  of  that  network's  primary 
transmission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  the  television  network,  the 
contact  person,  a  full  mailing  address, 
telephone  nimiber  and  related 
information  required  by  17  U.S.C 
119(a)(2)(C). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

17  U.S.C.  119(a)(2)(C). 

ROUTINE  USES  OF  RB»RDS  MAMTAMED  M  THE 
SYSTEM.  MCLUOMO  CATEGORIES  OF  USERS  AID 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Prepare  search  reports  compiled  at  the 
request  of  a  member  of  the  public;  and 
(2)  establish  and  maintain  a  public 
record. 

POLICIES  AND  PRACTICES  FOR  STORMQ. 
RETRIEVING.  ACCESSMG.  RETAMMG  AND 
DBPOSffM  OF  RECORDS  IN  THE  SYSTBC 

STORAGE: 

Folders  in  a  file  cabinet. 

retrievability: 

Alphabetically  by  legal  name  of  the 
network  owner. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
room  restricted  to  authorized  personnel 
and  locked  dxiring  nonworking  hours. 

RETENTION  AND  DOPOSAL: 

Retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Licensing  Division,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20557-6400. 

NOTFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division. 
Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  bom  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTMG  RECORD  PROCB>URES: 

See  rules  published  in  37  CFR  part 
204. 


RECORD  SOURCE  CATEQORKS: 

Any  individual  to  whom  the  record 
pertains  or  such  individual's  authorized 
agent. 


CO-17 
SYSTEM  name: 

Voluntary  Licensing  Agreements  File. 

SYSTBI  location: 

Copyright  Office.  Library  of  Congress. 
Washington.  DC  20559-6000. 

CATEGORCS  of  MDIVIHIALS  COVERS)  BY  THE 

system: 

Individuals  who  submit  for 
recordation  volimtary  licensing 
agreements  between:  (1)  Copyright 
owners  of  published  nondramatic 
musical  works  and  published  pictorial, 
graphic,  and  sculptural  works  and 
public  broadcasting  entities;  and  (2) 
copyright  owners  of  nondramatic 
literary  works  and  public  broadcasting 
entities. 

CATEGOR0  OF  RECORDS  M  THE  SYSTEM: 

Copies  of  actual  agreements  submitted 
for  recordation,  copies  of  registration 
certificates  of  record,  and  related 
correspondence. 

AUTHORTTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

17  U.S.C.  118(b)(2).  118(e)(1). 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTBI,  MCLUDMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

The  Office  uses  these  records  to:  (1) 
Prepare  search  reports  compiled  at  the 
request  of  a  member  of  the  public;  (2) 
prepare  internal  statistical  reports;  and 
(3)  establish  and  maintain  a  public 
record. 

POUOES  AND  PRACnceS  FOR  STOMNG. 
RETRIEVMG,  ACCOSMG.  RETAMMG,  AND 
DSPOSBIG  OF  RKOROS  M  THE  SYSTBl: 

STORAGE: 

Folders  in  a  file  cabinet  and  on 
microfilm. 

retrkvabhjty: 

Alphabetically  by  names  of  copyright 
owners  and  public  broadcasting  entities. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

RETBITION  AND  DMPOSAL: 

Retained  indefinitely. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Chief.  Licensing  Division,  Copyright 
Office.  Library  of  Congress.  Washington, 
DC  20557-6400. 
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NOrmCATION  PROCBMiRE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Parties  to  voluntary  licensing 
agreements  or  such  parties'  authorized 
agents. 

CO-18 

SYSTEM  NAIK: 

Satellite  Carrier  Voluntary 
Agreements  File. 

SYSTEM  LOCATION: 

Cop3nright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORIES  OF  MOIVBUALS  COVERED  BY  THE 

system: 

Satellite  carriers,  distributors,  and 
copyright  owners. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Copies  of  actual  agreements  submitted    •wtem  location: 
and  related  correspondence. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Licensing  Division,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20557-6400. 

NOTnCATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  wrriting  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Any  individual  to  whom  the  record 
pertains  or  such  individual's  authorized 
agent. 

CO-19 

SYSTEM  name: 

Notice  of  Intention  to  Obtain 
Compulsory  License  for  Making  and 
Distributing  Phonorecords  Embodying 
Nondramatic  Musical  Works  File. 


AUTHORITY  FOR  MANfTENANCE  OF  THE  system: 

17  U.S.C  119(c)(2)(C).       . 

ROUTME  USES  OF  RECORDS  MAMTAMBI  M  the 
SYSTEM,  INCLUDMQJCATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Prepare  search  reports  complied  at  the 
request  of  a  member  of  the  public;  and 
(2)  establish  and  maintain  a  public 
record. 

POLICIES  AND  PRACTICES  FOR  STORaM, 
RETRIEVMQ,  ACCESSMQ,  RETAMNQ  AND 
DSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Folders  in  a  file  cabinet. 

RETRIEVABIUrY: 

Alphabetically  by  legal  name  of  the 
owner  of  the  satellite  carrier,  distributor, 
and  copyright  owner. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
room  restricted  to  authorized  personnel 
and  locked  during  nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely. 


Copyright  Office,  Library  of  Congress, 
Washington.  DC  20559-6000. 

CATEGORIES  OF  INOMDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  file  a  notice  of  their 
intention  to  obtain  a  compulsory  license 
for  making  and  distributing 
phonorecords  embodying  nondramatic 
musical  works. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Individual's  name,  name  of  copyright 
owner,  titles,  date  of  recordation  of 
notice,  internal  notation  of  date  upon 
which  the  Office  informally 
acknowledged  receipt  of  the  notice. 

AUTHORnr  FOR  MAINTENANCE  OF  THE  SYSTBI: 
17  U.S.C  115(b)(1). 

ROUTINE  USES  OF  RECORDS  MABfTAMEO  IN  THE 
SYSTEM^  BiCLUOBIG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

"Hie  Office  uses  these  records  to:  (1) 
Prepare  search  reports  compiled  at  the 
request  of  a  member  of  the  public;  (2) 
establish  and  maintain  a  public  record; 
and  (3)  prepare  internal  statistical 
reports. 


POLlOa  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING.  ACCESSING,  RETAttBNG,  AND 
DSPOSaUG  OF  RECORDS  IN  THE  SYSTEM: 

storage: 
Folders  in  file  cabinet. 

retrievability: 

Alphabetically  by  name  of  remitter 
and  name  of  copyright  owner. 

safeguards: 

These  records  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel  and  locked  during 
nonworking  hours. 

retention  and  disposal: 
Retained  indefinitely. 

system  manager(s)  and  address: 

Chief,  Licensing  Division,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20557-6400. 

NOTFICATION  PROCBNJRE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division. 
Copyright  Office,  Library  of  Congress. 
Washington,  DC  20559-6000. 

RKORO  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
procedure." 

CONTESTBIG  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains  or  such  individual's  authorized 
agent. 

CO-M 

SYSTEM  name: 

Annual  list  of  claimants  to  the 
satellite  carrier  statutory  license 
royalties. 

SYSTEM  LOCATKM: 

Copyright  Office.  Library  of  Congress, 
Washington,  IX. 

CATEGORIES  OF  BOVDUALS  COVBtEO  BY  THE 
SYSTEM: 

Cop)nright  owners  who  claim  to  be 
entitled  to  statutory  license  fees  for 
secondary  transmissions  by  satellite 
carriers  for  private  home  viewing. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Legal  name  and  address  of  claimant, 
example  of  a  secondary  transmission 
forming  the  basis  of  the  claim,  and 
related  information  required  under  37 
CFR  part  257. 
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AUTHOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

17  U.S.C.  119(b)(4)(A). 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  mCUIDMO  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Identify  the  claimants  who  assiert  a 
claim  in  a  particular  calendar  year  to  the 
royalty  fees  collected  imder  the  satellite 
carrier  compulsory  license,  (2)  review 
compliance  with  the  filing  regulations, 
37  CFR  part  257,  and  (3)  establish  and 
maintain  a  public  file. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEVINQ,  ACCESStNO,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Folders  in  a  file  cabinet. 

RETRIEVABIUTY: 

Listed  by  claimant  name  in  order  of 
receipt. 

safeguards: 

The  records  are  maintained  in  a  room 
restricted  to  authorized  personnel  and 
locked  during  nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Copyright  General  Counsel,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20559-6000. 

N0TFICAT10N  PROCSURES: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
CARP  Specialist,  Copyright/GC/CARP, 
PO  Box  70997,  Southwest  Station. 
Washington,  DC  20024. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  should  be  in 
writing  addressed  to  the  official 
designated  imder  "Notification 
procedures." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  record  pertains 
or  such  individual's  authorized  agent. 

CO-21 

SYSTEM  name: 

Annual  list  of  claimants  to  the  cable 
compulsory  license  royalties. 

system  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

Copyright  owners  who  claim  to  be 
entitled  to  statutory  license  fees  for 


secondary  transmissions  of  broadcast 
signals  by  a  cable  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Legal  name  and  address  of  claimant, 
example  of  a  secondary  transmission 
forming  the  basis  of  the  claim,  and 
related  infonnation  required  under  37 
CFR  part  253. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

17  U.S.C.  111(d)(4)(A). 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Identify  the  claimants  who  assert  a 
claim  in  a  particular  calendar  year  to  the 
royalty  fees  collected  under  the  cable 
compulsory  license;  (2)  review 
compliance  with  the  filing  regulations, 
37  CFR  part  257,  and  (3)  establish  and 
maintain  a  public  file. 

polkies  and  practices  for  storing, 
retrieving.  accessing,  retaining,  and 
dbposmg  of  records  in  the  system: 

storage: 
Folders  in  a  file  cabinet. 

retrievability: 

Listed  by  claimant  name  in  order  of 
receipt. 

SAFEGUARDS: 

The  records  are  maintained  in  a  room 
restricted  to  authorized  personnel  and 
locked  during  nonworking  hours. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely. 

system  MANAGER(S)  and  ADDRESS: 

Copyright  General  Counsel.  Copyright 
Office,  Library  of  Congress,  Washington 
DC  20559-6000. 

NOTFICATION  PROCBMJRES: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
CARP  Specialist,  Copyright/GC/CARP, 
PO  Box  70997,  Southwest  Station, 
Washington,  DC  20024. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  should  be  in 
writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  pubUshed  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEQORIES: 

Individuals  to  whom  the  record 
pertains  or  such  individual's  authorized 
agent. 


CO-22 

SYSTEM  NAME: 

Annual  list  of  claimants  to  the  digital 
audio  recording  technology  (DART) 
royalties. 

SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

categories  of  indivdual8  covered  by  the 
system: 

Interested  copyright  parties  who 
claim  to  be  entitled  to  statutory  license 
fees  because  their  musical  works  or 
soimd  recordings  have  been  embodied 
in  digital  or  analog  musical  recordings 
and  distributed  to  the  public  in 
transmissions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Legal  name  and  address  of  claimant, 
example  of  a  sound  recording  forming 
the  basis  of  the  claim,  and  related 
information  required  under  37  CFR  part 
259. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  1007(a)(1). 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Identify  the  claimants  who  asserted 
claims  in  a  particular  calendar  year  to 
the  royalty  fees  collected  under  the 
Audio  Home  Recording  Act  of  1992;  (2) 
review  compliance  with  the  filing 
regulations;  and  (3)  establish  and 
maintain  a  public  file. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAMNG,  AND 
DSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Folders  in  a  file  cabinet.  

RETRIEVABILITY: 

Listed  by  claimant  name  according  to 
fund  and  subfund  in  order  of  receipt. 

SAFEGUARDS: 

The  records  are  maintained  in  a  room 
restricted  to  authorized  personnel  and 
locked  during  nonworking  hours. 

RETBinON  AND  DISPOSAL: 

Retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Copyright  General  Counsel,  Copyright 
Office,  Library  of  Congress,  Washington 
DC  20559-6000. 

NOTFICATION  PROCBHJRES: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
CARP  Specialist,  Copyright  Office/GC/ 
CARP,  PO  Box  70977,  Southwest 
Station,  Washington,  DC  20024. 
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RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  should  be  in 
writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTMO  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Any  individual  to  whom  the  record 
pertains  or  such  individual's  authorized 
agent. 

CO-23 

SYSTEM  name: 

Records  of  proceedings  to  distribute 
royalty  fees  or  adjust  royalty  rates. 

SYSTEM  LOCATION: 

CopjTight  Office,  Library  of  Congress, 
Washington.  DC  20559-6000.    . 

CATEGORIES  OF  MOtVXHlALS  COVERED  BY  THE 
SYSTEM: 

* 

Copyright  owners  who  are  entitled  to 
receive  statutory  license  fees  and 
entities  which  pay  the  statutory  fees. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Petitions  to  initiate  proceeding,  legal 
filings,  orders,  transcripts,  report  of 
arbitration  panel,  and  all  other 
documents  related  to  a  distribution  or 
rate  adjustment  proceeding. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  802(c). 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Document  distribution  and  rate 
adjustment  proceedings;  (2)  create  a 
written  record  for  review  by  the  U.S. 
Court  of  Appeals;  and  (3)  establish  and 
maintain  a  public  file. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMNQ,  AND 
DBPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Folders  in  a  file  cabinet. 

RETRIEVABIUTY: 

Docket  number,  date  of  filing,  party 
name,  and  type  of  filing. 

SAFEGUARDS: 

The  records  are  maintained  in  a  room 
restricted  to  authorized  personnel  and 
locked  during  nonworking  hours. 

RETBnxm  AND  DISPOSAL: 

Retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Copyright  General  Counsel,  Library  of 
Congress,  Washington  DC  20559-6000. 


NOTIFICATION  PROCEDURES: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECOHO  ACCESS  PROCEDURES: 

Request  from  individuals  should  be  in 
writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Parties  who  participate  in  the 
distribution  or  rate  adjustment 
proceeding. 

CO-24 

SYSTEM  NAME: 

Licensing  Division  File  of  Specialty 
Station  Claimants 

SYSTEM  LOCATION: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORIES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTEM: 

Copyright  owners  who  claim  specialty 
station  status  for  purposes  of 
administration  of  17  U.S.C.  111. 

CATEGORIES  OF  AECOROS  M  THE  SYSTBI: 

Affidavits  fit>m  broadcast  television 
stations  that  claim  specialty  station 
status  due  to  carriage  of  former  Federal 
Communications  Commission  rules  at 
47  CFR  76.5(kk)(1981). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  701. 

ROUTINE  USES  OF  RECORDS  MAINTAMEI^IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Administer  the  provisions  of  the  cable 
compulsory  license,  17  USC  111;  and  (2) 
establish  and  maintain  a  public  file 
available  for  review  to  verify  facts  in 
filings. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  DETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM:       ' 

STORAGE: 

Folders  in  a  file  cabinet. 

RETRIEVABtLTTY: 

By  station  call  letters. 

SAFEGUARDS: 

The  records  are  maintained  in  a  room 
restricted  to  authorized  personnel  and 
locked  during  nonworking  hours. 


RETBITION  AND  disposal: 

Retained  indefinitely. 

SYSTEM  MANAQERtS)  AND  ADDRESS: 

Chief  of  Licensing  Division,  Q^yright 
Office,  Library  of  Congress,  Washington 
DC  20557-6400. 

NOTFICATION  PROCEDURES: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
CARP  Specialist,  Copyright  GC/CARP, 
PO  Box  70977,  Southwrest  Station, 
,  Washmgton,  DC  20024. 

RECORD  ACCESS  PROCEDURES: 

Request  from  individuals  should  be  in 
writing  addressed  to  the  official 
designated  imder  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Broadcast  television  stations  that 
claim  specialty  station  status  and  file  ~~^ 
affidavits  to  that  effect  with  the 
Copyright  Office. 

CO-25 

SYSTEM  NAME: 

Mask  Work  Registration  Files. 

SYSTEM  location: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20557. 

CATEGORIES  OF  INOIVnUALS  COVERED  BY  THE 

system: 

Mask  work  owners,  applicants  for 
mask  work  registration,  or  the 
authorized  agents  of  such  individuals. 

categories  of  records  in  the  system: 

Names  and  addresses  of  mask  work 
owners;  certified  statements  pertaining 
to  creation,  commercial  exploitation, 
ownership,  and  other  registration- 
related  information;  general 
correspondence  pertaining  to 
registration  of  mask  work  claims. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBN: 
17  U.S.C.  908(b),  705. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGOMB  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to:  (1) 
Prepare  search  reports  at  the  request  of 
a  member  of  the  public;  (2)  respond  to 
requests  by  the  public  for  information; 
(3)  correspond  with  applicants  or 
otherwise  process  applications  and 
related  materials;  (4)  monitor  and 
control  the  flow  of  work  in  the  Office; 
and  (5)  establish  and  maintain  a  public 
record.  It  is  the  general  policy  of  the 


POLICIES  AM 
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Copyright  Office  to  deny  direct  public 
inspection  of  in-process  application 
forms  and  correspondence,  and  any 
related  material  fonning  part  of  a 
pending  application,  except  upon  the 
request  of  the  mask  work  owner  or  his/ 
her  authorized  representative.  Once 
registration  of  a  claim  to  mask  work 
protection  has  been  completed  or 
refused  at  the  final  agency  level,  the 
registration  and  correspondence  records 
pertaining  to  that  claim  are  open  for 
public  inspection  horn  8:30  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

POLICIES  AND  PIMCnCES  FOR  STORMQ, 
RETraEVINQ,  ACCESSNO,  RETAMMQ,  AND 
OSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Envelopes  in  file  cabinets  and  on 
shelves;  computer  tapes  and  discs:  and 
microform. 

RETRIEVABIUrY: 

By  registration  number,  cross- 
referenced  by  name  of  owner  and  title 
of  work  in  the  automated  or  microform 
catalog  files:  by  correspondence  control 
n\imber,  applicant's  name,  title  of  work, 
and  any  entered  cross-references  in  the 
automated  correspondence  management 
system:  by  fee  service  nimiber. 
applicant's  name,  title  of  work,  and  any 
entered  cross-references  in  the 
automated  receipts  in-process  system;  in 
the  case  of  physical  files,  by 
correspondence  control  numbw  on  a  bar 
code  label  attached  to  each  file,  for  in- 
process  files,  and  by  applicant's  name 
for  closed  correspondence  files. 

SAFGQUAROtt 

Automated  records  are  available  at 
computer  terminals  located  throughout 
the  Library  of  Congress.  Physical 
records  are  maintained  in  areas  that  are 
restricted  to  authorized  personnel.  All 
records  in  this  system  are  maintained  in 
areas  that  are  locked  during  nonworidng 
hours. 

RETBinON  AND  OOPOSAU 

Retained  permanratly. 

SYSTEM  MANAQER(8)  AND  ADDRESS: 

Section  Head,  Visual  Arts  Section. 
Examining  Division.  Department  MW, 
Library  of  Congress.  Washington,  DC 
20540. 

NOTFICATION  procedure: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  OfBce,  Library  of  Congress, 
Washii^gton,  DC  20559-^000. 


RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  imder  "Notification 
Procediue." 

CONTESTINQ  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

AppUcants  or  their  authorized  agents. 
CO-26 
SYSTEM  NAME: 

Mask  Work  Recorded  Documents 
Files. 

SYSTEM  LOCATION: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORES  OF  INDnnDDALS  COVERED  BY  THE 

system: 

Individuals  who  are  parties  to,  or 
have  submitted  for  recordation, 
assigiunents,  licenses,  and  other 
documents  pertaining  to  a  mask  work. 

CATEGORES  OF  RECORDS  M  THE  SYSTBI: 

Assignments,  licenses,  wills, 
agreements  or  contracts,  and  other 
docimients  pertaining  to  mask  works. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SVSTBI: 
17  U.S.C.  908(b),  705. 

ROUTME  uses  OF  RECORDS  MAMTAMED  W  THE 
SYSTBI,  SICUIDSIO  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  of  recorded  dociunents  are 
open  to  public  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  legal  holidays.  In  addition,  the 
Office  uses  these  records  to  compile  an 
index  to  recorded  documents,  which  is 
interfiled  in  the  automated  catalog  files. 

POUCES  AND  PRACTICES  FOR  STORSM, 
RETREVING,  ACCESSMG,-RETAMNG,  AND 
DSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Prior  to  recordation,  records  are 
maintained  in  manila  envelopes  in  file 
cabinets.  Once  recorded,  original 
doamients  are  microfilmed  and 
returned  to  the  applicant.  Mask  wori: 
documents  appear  on  microfilm.  Mask 
work  documents  recorded  prior  to  1990 
appear  on  sepeirate  reel(s)  of  microfilm: 
they  are  not  interspersed  with  copyright 
lelated  docimients. 

RETREVABRiTY: 

Before  recordation,  by  date  the  Office 
received  the  document;  after 
recordation,  cross-referenced  in  the 
automated  catalog  files  by  names  of 
parties  and  titles  of  works. 


SAFEGUARDS: 

Prior  to  recordation,  documents  and 
related  materials  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel.  Automated  records  are 
available  at  computer  terminals  located 
throughout  the  Library  of  Congress.  All 
records  are  maintained  in  areas  that  are 
locked  during  nonworking  hours. 

RETBmON  AND  DSPOSAU 

Retained  pennanently. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Head,  Documents  Recordation 
Section,  Cataloging  Division,  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20559-6000. 

NOmCATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  writing  addressed  to  the 
Supervisory  Copyri^t  Information  . 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notificati(m 
Procedure." 

CONTBTMQ  RECORD  PROCEDUmS: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORES: 

Individual  to  whom  the  record 
pertains,  such  individual's  authorized 
agent,  and  other  parties  named  in  the 
document  recorded,  or  such  parties' 
authorized  agents,  as  well  as  individuals 
having  an  interest  in  the  mask  work 
which  is  the  subject  of  the  document 
submitted  for  recordation. 

CO-27 

SYSTEM  name: 

Notices  of  Intent  to  Enforce  Restored 
Copyrights  under  the  Uruguay  Sound 
Agreements  Act  (URAA). 

SYSTBI  LOCATKNt 

Copyright  Office.  Lilwary  of  Congress, 
Washington,  DC  20559-6000. 

CATEGORES  OF  MNVDUAL  covered  BY  THE 
SYSTEM: 

Individuals  who  have  filed  notices  of 
intent  to  enforce  copyrights  restored 
under  the  URAA. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Notices  of  intent  to  enforce  restored 
copjrrights  that  have  been  filed  with  the 
Copyright  Office. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  104(A). 
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ROUTINE  USES  OF  RECOflOS  MAINTAINEO  IN  THE 
SYSTEM  MCLUCMNQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  of  notices  of  intent  to  enforce 
(NIEs)  are  useful  to  persons  seeking  to 
identify  copyright  owners  and  restored 
works  whose  owners  have  filed  NIEs 
with  the  U.S.  Copyright  Office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  AND  DISPOSING  OF  RECORDS  IN  THE 
SYSTEM: 

STORAGE: 

Prior  to  recordations,  records  are 
maintained  in  Hie  cabinets.  Once 
recorded,  original  documents  are 
recorded  on  optical  disc.        "* 

retrievabiuty: 

Catalog  records  of  NIEs  are  retrievable 
online  by  title,  author,  and  copyright 
owner.  Records  also  retrievable  online 
by  volume  and  page  number  where  the 
document  is  recorded.  Full  NIEs  are 
retrievable  on  optical  disc  by  volume 
and  page  number. 

SAFEGUARDS: 

Prior  to  recordation,  documents  and 
related  material  are  maintained  in  a 
room  which  is  restricted  to  authorized 
personnel.  All  records  are  maintained  in 
areas  that  are  locked  during  nonworking 
hours. 

RETENTION  AND  DISPOSAL: 
Retained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Head,  Dociunents  Recordation  Unit, 
Cataloging  Division,  Copyright  Office, 
Library  of  Congress,  Washington.  DC 
20559-6000;  and  Chief,  Cataloging 
Division,  Copyright  Office,  Library  of 
Congress,  Washington,  DC  20559-6000. 

NOmCATKM  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  made  in  writing,  addressed  to 
the  Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington  DC  20559-6000. 

RECORD  ACCESS  PROCEDURES: 

Request  h-om  individuals  should  be 
made  in  writing,  addressed  to  the 
official  designated  under  "Notification 
Procedure." 

CONTESTRIQ  RECOM)  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  such  individual's  authorized 
agent,  and  other  parties  to  the 
documents  recorded,  or  such  parties' 


authorized  agents,  as  well  as  individual 
having  an  interest  in  the  copyright  in  a 
work  which  is  the  subject  of  the 
document  submitted  for  recordation. 

CO-28 

SYSTEM  NAME: 

Litigation  Statement  Authorization 
File 

SYSTEM  LOCATION: 

Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  in  the  course  of 
actual  or  pending  litigation  request 
copies  of  registration  records  or  deposits 
that  were  submitted  by  a  claimant  as 
part  of  his  or  her  registration 
application. 

categories  of  RECORDS  IN  THE  SYSTEM: 

The  litigation  statement  which  was 
filed  by  an  appropriate  party  to  request 
copies  of  such  registration  materials  to 
be  used  in  actual  or  pending  litigation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
17  U.S.C.  705,  708. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Office  uses  these  records  to  allow 
individuals  involved  in  active  or 
pending  litigation  on  copyright  matters 
to  obtain  copies  of  records  that  were 
submitted  to  the  Office  as  part  of  the 
application  and  registration  process. 

POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSiNQ,  RETAH«NQ,  AND 
DBPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  cabinets  in 
the  Certifications  and  Documents  area  of 
the  Copyright  Office  in  the  James 
Madison  Building  of  the  Library  of 
Congress  in  Washington,  DC  20559- 
6000. 

retrievability: 
By  registraton  number. 

SAFEGUARDS: 

These  areas  are  restricted  to 
authorized  personnel  and  locked  during 
nonworking  hours. 

RETSITION  AND  DISPOSAL: 

Retained  for  10  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Section  Head,  Certification  and 
Docimients  Section,  Information  and 
Refarence  Division.  Copyright  Office, 
Library  of  Congress.  Washington,  DC 
20559-6000. 


NOTIFICATION  PROCEDURE: 

Inquiries  about  an  individual's  record 
should  be  in  vvriting  addressed  to  the 
Supervisory  Copyright  Information 
Specialist,  Information  Section, 
Information  and  Reference  Division, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559-6000. 

RECORD  ACCESS  PROCEDURE: 

•  Requests  from  individuals  should  be 
in  writing  addressed  to  the  official 
designated  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

See  rules  published  in  37  CFR  part 
204. 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  or  his  or  her  authorized  agent. 

Dated:  September  22, 1998. 
David  O.  Carson, 
General  Counsel. 
(FR  Doc.  98-25732  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  1410-«M> 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Leadership  Initiatives  Advisory  Panel, 
ArtsEdge  section,  to  the  National 
Council  on  the  Arts  will  be  held  on 
October  9, 1998.  The  panel  vnll  meet  via 
teleconference  from  5:00  p.m.  to  5:45 
p.m.  in  Room  522  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506. 

This  meeting  is  for  the  Purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
14. 1998,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
{202)  682-5691. 
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Dated:  September  22, 1998. 
Kelhy  Plowritz-Worden, 

Panel  Coordinator,  National  Endowment  for 

the  Arts. 

(FR  Doc.  25869  Filed  9-25-98;  8:45  am] 

BILUNQ  CODE  7S37-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Biowigineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(No.  1189). 

Date  and  Time:  October  28, 1998; 
8:00am — SiOOpm. 

Mace:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  365,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Ckintact  Person:  Janice  M.  Jenkins,  Program 
Director,  Biomedical  Engineering  and 
Research  and  Aid  Persons  with  Disabilities, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  23, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  98-25880  Filed  9-25-98;  8:45  am] 

BILUNQ  CODE  7S95-41-M 


NAtlONAL  SaENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences  (BIO);  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  {Pub.  L,  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences  (BIO)  (1110). 

Dote  and  Time:  October  22, 1998;  8:45 
a.m.-5  p.m.;  October  23, 1998;  8:45  a.m.-2:00 
p.m. 


Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Room 
1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E.  Gutter, 
Assistant  Director,  Biological  Sciences,  Room 
605,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Tel  No.: 
(703)  306-1400. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

PuqMse  of  Meeting:  The  Advisory 
Conunittee  for  BIO  provides  advice, 
reconmiendations,  and  oversight  concerning 
major  program  emphases,  directions,  and 
goals  for  the  research-related  activities  of  the 
divisions  that  make  up  BIO. 

Agenda:  Government  Performance  and 
Results  Act  (GPRA). 

Dated:  September  23, 1998. 
M.  Rebecca  Winkln-. 
Committee  Management  Officer. 
[FR  Doc.  98-25879  Filed  9-25-98;  8:45  am] 
BHJJNQ  CODE  7SSS-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biomolecular 
Structure  and  Function;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Biomolecular 
Structure  and  Function— (1134)  (Panel  A). 

Date  and  Time:  Wednesday,  Thursday,  and 
Friday,  October  21-23, 1998—8:30  am  to  6:00 
pm. 

P7ace:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Room  340.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marcia  Steinberg  ft  Dr. 
Pien-Chien  Huang,  Program  Directors  for 
Molecular  Biochemistry,  Room  655,  National 
Science  Foundation,  4201  Wilson  boulevard, 
Arlington,  Virginia  22230.  (703/306-1443). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  Financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Molecular 
Biochemistry  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  22, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  98-25768  Filed  9-25-98;  8:45  am) 
BIUJNQ  CODE  7Sa6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computer- 
Communications  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Computer — Communications  Research 
(1192). 

Dote.-  October  21, 22,  26  and  November  2, 
4,6. 

Time:  8:00  a.m.-5:00  p.m. 

Place:  Rooms  360,  365,  390,  310,  320,  370,  ' 
330,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Kamal  Abdali,  Program 
Director,  C-CR,  room  1145,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  703/306-1910. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  Faculty 
Early  Career  Development  (CAREER) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b«.  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  22, 1998. 
M.  Rebecca  Winkler. 
Conunittee  Management  Officer. 
[FR  Doc.  98-25771  Filed  9-25-98;  8:45  am] 

BILUNQ  COOE  7S6»-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary. 
Secondary  and  Informal  Education, 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in 
Elementary,  Secondary  and  Informal 
Education  (59). 

Dates  &■  Times: 
October  15,  October  22—6:00  p.m.  to  10:00 

p.m. 
October  16,  October  23— 8:00  p.m.  to  lOKK) 

p.m. 
October  17,  October  24—8:00  p.m.  to  5H» 

p.m. 

Place:  National  Airport  Hilton,  2399 
Jefferson  Davis  Highway,  Arlington,  VA. 

7>pe  of  Meetings:  Closed. 
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Contact  Person:  Dr.  Susan  P.  Snyder, 
Teacher  Enhancement  Program  Director,  Dr. 
lohn  Bradley,  Instructional  Materials 
Development  Program,  Division  of 
Elementary,  Secondary  and  Informal 
Education,  Room  883,  National  Science 
Foundation,  4201  Wilson  Blvd,  Arlington, 
VA  22230,  Tel:  (703)  306-1620. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Teacher 
Enhancement  and  Instructional  Materials 
Development  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  includes  information  of  a 
•proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
the  Govenunent  in  the  Sunshine  Act. 

Dated:  September  22. 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-25769  Filed  9-25-98;  8:45  am] 
BILUNQ  OOOE  7SS»-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Infornuil  Education, 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  {Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Elementary,  Secondary  and  Informal 
Education  (59). 

Date  and  Time:  October  13, 1998, 12  noon 
to  5:00  p.m. 

Place:  Room  880,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  )anice  M.  Earle, 
Program  Director,  Instructional  Materials 
Development  Program,  Division  of 
Elementary,  Secondary  and  Informal 
Education,  Room  885,  National  Science 
Foundation,  4201  Wilson  Blvd.  Arlington, 
VA  22230.  Tel:  (703)  306-1613. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Social 
Science  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
the  Government  in  Sunshine  Act. 


Dated:  September  22, 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  98-25877  Filed  9-25-98;  8:45  am] 

BtLUNQ  OOOE  7555-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Experimental  and  Integrative 
Activities;  Notice  of  KAeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Experimental  and  Integrative  Activities 
(1193). 

Date  and  Time:  October  20, 1998  from  8:30 
am  to  5:30  pm. 

Place:  Rooms  1120,  970,  880,  770,  530,  365 
NSF,  4201  Wilson  Blvd.,  Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Rita  V.  Rodriquez, 
Program  Director  for  Research 
Instrumentation,  Division  of  Experimental 
and  Integrative  Activities,  Room  1160, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Research  instrumentation  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natuire,  including 
technical  information;  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  23, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  98-25878  Filed  9-25-98;  8:45  am] 

BILUNQ  CODE  75SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L..92- 
463,  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting; 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  October  22-23, 1998;  9:00 
a.m.  to  5:00  p.m. 

Place:  Room  630, 4201  Wilson  Boulevard, 
Arlington,  VA.  . 


Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Roy  White,  Program 
Director,  Neuronal  ft  Glial  Mechanisms, 
Division  of  Integrative  Biology  and 
Neuroscience.  Suite  685,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230  Telephone:  (703)  306-1424. 

Purpose  of  Meeting:  To  provide  advice  and 
reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  October  23, 1998; 
2:00  p.m.  to  3:00  p.m.,  to  discuss  goals  and 
assessment  procedures.  Closed  Session: 
October  22, 1998;  9:00  a.m.  to  5:00  p.m.; 
October  23, 1998;  9:00  a.m.  to  2:00  p.m.,  and 
3:00  p.m.  to  5:00  p.m.  To  review  and  evaluate 
Neuronal  ft  Glial  Mechanisms  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  22, 1998. 
M.  Rebecca  \^^nkler, 
Committee  Management  Officer. 
[FR  Doc.  98-25766  Filed  9-25-98;  8:45  am] 
BILUNQ  CODE  7S6ft-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neuroscience; 
Notice  of  Meetirtg 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  follovdng 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  October  29-30, 1998;  9:00 
a.m.  to  5:00  p.m. 

Place:  Room  320, 4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Lawrence  Kromer, 
Program  Director,  Developmental 
Neuroscience,  Division  of  Integrative  Biology 
and  Neuroscience,  Suite  685,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  Telephone:  (703)  306- 
1423. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  October  30, 1998; 
11:00  a.m.  to  12:00  a.m.,  to  discuss  goals  and 
assessment  procedures.  Closed  Session: 
October  29, 1998;  9:00  a.m.  to  5:00  p.m.,  and 
October  30,  9:'00  a.m.  to  11:00  a.m.  and  12:00 
a.m.  to  5:00  p.m.  To  review  and  evaluate 
Developmental  Neuroscience  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  iniormation  of  a 
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proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  22, 1998. 
M.  Rebecca  Winkler, 
Conunittee  h4anagement  Officer. 
[FR  Doc.  98-25773  Filed  9-25-98;  8:45  am) 
8ILUNQ  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  Friday,  October  16, 1998, 
8:30  a.m.-5:00  p.m. 

Place:  Rooms  305  and  311,  Newman 
Laboratory,  Cornell  University,  Ithaca,  NY 
14853-5001. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alexander  Firestone, 
Program  Director  for  Elementary  Particle 
Physics,  Division  of  Physics,  Rm  1015, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1898. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  further  NSF 
support  of  the  Cornell  Electron  Storage  Ring 
(CESR)  upgrade  project. 

Agenda:  To  review  and  evaluate  the 
progress  to  date  on  all  aspects  of  the  CESR 
upgrade  project. 

Reason  for  Closing:  The  project  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  jiersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  22, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-25770  Filed  9-25-98;  8:45  am) 
BILUNQ  CODE  7SS6-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Physiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  meeting: 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (1145). 


Date  and  Time:  October  26.  27  &  28, 1998: 
8:30  a.m.  to  6.00  p.m. 

Place:  NSF,  Room  340,  4201  Wilson  Blvd., 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Roger  P.  Hangarter. 
Program  Director,  Integrative  Plant  Biology, 
Division  of  Integrative  Biology  and 
Neuroscience,  Room  685N,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1422. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  above. 

Agenda:  Open  Session:  October  28, 1998, 
11:00  a.m.  to  12:00  p.m. — discussion  on 
research  trends,  opportunities  and 
assessment  procedures  in  Integrative  Plant 
Biology. 

Closed  Session:  October  26, 1998,  8:30 
a.m.-6:00  p.m.,  October  27. 1998,  8:30  a.m.- 
6:00  p.m.,  October  28, 1998,  8:30  a.m.  to 
11:00  a.m.  and  12:00  p.m.  to  5:00  p.m.  To 
review  and  evaluate  Integrative  Plant  Biology 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Simshine  Act. 

Dated:  September  22. 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-25772  Filed  9-25-98;  8:45  am] 

BILUNQ  CODE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Social  and  Political 
Science;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  aimoimces  the  following 
meeting: 

Name:  Advisory  Panel  for  Social  and 
Political  Science  (#1761). 

Date  and  Time:  October  22-23, 1998;  8:00 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation;  4201 
Wilson  Boulevard,  Rooms  970,  530,  580, 
1295,  920, 1060. 1150  and  770;  Arlington,  VA 
22230. ' 

Type  of  Meeting:  Closed. 

CojJtocf  Person .Drs.  Scioli,  Nelson,  Bauer 
and  James.  Program  Directors  for  Social 
Behavioral  and  Economic  Research.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1761. 

Agenda:  To  review  and  evaluate  the  urban 
research  initiative  proposals  as  part  of  the 
selection  process  for  awards. 

Purpose  of  Meetings:  To  provide  advice 
and  reconunendations  concerning  support  for 


research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  22, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  98-98-2567  Filed  9-25-98;  8:45 
am) 

BiLUNQ  OOOE  7S56-01-M 


NATIONAL  WOMEN'S  BUSINESS 
COUNCIL 

Sunshine  Act  Meeting 

AQBICY:  National  Women's  Business 
Council. 

action:  Notice  of  meeting. 


summary:  In  accordance  with  the 
Women's  Ownership  Act,  Public  Law 
105-135  as  amended,  the  National 
Women's  Business  Council  (NWBC) 
announces  a  forthcoming  Council 
meeting.  This  meeting  will  cover 
Council  business  related  to  Summit  '98, 
the  Women's  Economic  Summit;  the 
release  of  Council  government 
contracting  research;  the  Coimcil's  FY99 
budget;  and  proposed  Council 
initiatives. 

DATES:  October  14. 1998. 

addresses:  Council  Meeting:  The  Inn 
and  Conference  Center.  University  of 
Maryland,  University  Boulevard  k 
Aldelphi  Road,  Room  1123,  College 
Park,  MD  20742,  2:00  p.m.-4:30  p.m. 

STATUS:  Open  to  the  public — limited 
space  available. 

CONTACT:  National  Women's  Business 
Council.  409  Third  Street.  SW.  Suite 
5850.  Washington.  DC  20024.  (202)205- 
3850. 

Note:  Please  call  by  October  9. 1998. 
Attendance  by  RSVP  only. 
Gilda  Presley, 

Administrative  Officer,  National  Women 's 
Business  Council. 
[FR  Doc.  98-26069  Filed  9-24-98;  3:21  pm) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-259;  Ucense  No.  DPR-33] 

Tennessee  Valley  Authority;  Notice  of 
Informal  10  CFR  2^6  Public  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  hold  an 
informal  public  hearing  regarding  a 
petition  submitted  pursuant  to  10  CFR 
2.206  involving  Browns  Ferry  Nuclear 
Plant,  Unit  1,  of  the  Tennessee  Valley 
Authority  (TVA  or  the  licensee).  The 
hearing  will  be  held  on  October  26, 
1998.  The  location  of  the  hearing  will  be 
at  the  Browns  Ferry  Nuclear  Plant 
Training  Center,  Auditorium.  The 
Browns  Ferry  Nuclear  Plant  Training 
Center  is  located  at  Shaw  Road  and 
Nuclear  Plant  Road,  Athens,  Alabama. 
The  hearing  will  be  open  to  public 
attendance  and  will  be  transcribed. 

The  structure  of  the  hearing  shall  be 
as  follows: 

Monday  October  26, 1998: 
1:00  p.m. — NRC  opening  remarks 
1:15  p.m. — Petitioner's  presentation 
2:00  p.m.— NRC  questions 
2:15  p.m. — Licensee's  presentation 
3:00  p.m.— NRC  questions 
3:15  p.m. — ^Public  Conmients 
3:45  p.m. — Licensee/Petitioner's  final 

statements 
4:00  p.m. — Meeting  concludes 

By  letter  dated  April  5, 1997,  the 
Union  of  Concerned  Scientists  (UCS  or 
Petitioner)  submitted  a  Petition 
pursuant  to  10  CFR  2.206  requesting  (1) 
that  the  operating  license  for  Browns 
Ferry  Nuclear  Plant,  Unit  1  be  revoked 
and  (2)  that  the  NRC  require  TVA  to 
submit  either  a  decommissioning  plan 
or  a  lay-up  plan  for  Browns  Ferry 
Nuclear  Plant,  Unit  1.  in  addition,  the 
Petitioner  requested  a  hearing  on  this 
petition  to  present  new  information  on 
Browns  Ferry  Nuclear  Plant,  Unit  1  that 
would  include  a  discussion-of  the 
licensing  basis  reconstitution  that 
would  be  required  to  support  restart, 
and  certain  financial  aspects  that  might 
be  a  consideration  for  the  TVA's 
decision  for  retaining  the  Browns  Ferry 
Unit  1  operating  license. 

The  purpose  of  this  informal  public 
hearing  is  to  obtain  additional 
information  from  the  Petitioner,  the 
licensee,  and  the  public  for  NRC  staff 
use  in  evaluating  the  Petition. 
Therefore,  this  informal  public  hearing 
will  be  limited  to  information  relevant 
to  issues  raised  in  the  Petition.  The  staff 
will  not  offer  any  preliminary  views  on 
its  evaluation  of  the  Petition.  The 
informal  public  hearing  vdll  be  chaired 
by  a  senior  NRC  official  who  will  limit 
presentations  to  the  above  subject. 


The  format  of  the  informal  public 
hearing  will  be  as  follows:  opening 
remarks  by  the  NRC  regarding  the 
general  10  CFR  2.206  process,  the 
purpose  of  the  informal  public  hearing, 
and  a  brief  simimary  of  the  Petition  and 
its  Addendum  (15  minutes);  time  for  the 
Petitioner  to  articulate  the  basis  of  the 
Petition  (45  minutes);  time  for  the  NRC 
to  ask  the  Petitioner  questions  for 
purposes  of  clarification  (15  minutes); 
time  for  the  licensee  to  address  the 
issues  raised  in  the  Petition  (45 
minutes);  time  for  the  NRC  to  ask  the 
licensee  questions  for  purposes  of 
clarification  (15  minutes);  time  for 
public  comments  relative  to  the  Petition 
(30  minutes);  and  time  for  licensee  and 
Petitioner's  final  statements  (15 
minutes). 

Members  of  the  public  who  are 
interested  in  presenting  information 
relative  to  the  Petition  should  notify  the 
NRC  official  named  below,  5  working 
days  prior  to  the  hearing.  A  brief 
summary  of  the  information  to  be 
presented  and  the  time  requested 
should  be  provided  in  order  to  make 
appropriate  arrangements.  Time  allotted 
for  presentations  by  members  of  the 
public  will  be  determined  based  upon 
the  niunber  of  requests  received  and 
will  be  announced  at  the  beginning  of 
the  hearing.  The  order  for  public 
presentations  will  be  on  a  first  received 
first  to  speak  basis. 

Written  statements  will  also  be 
accepted  and  included  in  the  record  of 
the  hearing.  Written  statements  should 
be  mailed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Mail  stop 
0-14B21,  Attn:  Albert  W.  De  Agazio, 
Washington,  DC  20555. 

Requests  for  the  opportunity  to 
present  information  can  be  made  by 
contacting  Albert  W.  De  Agazio,  Project 
Manager,  Division  of  Reactor  Projects- 
I/n  (telephone  301-415-1443)  between 
8:00  a.m.  to  5:45  p.m.  (EDT).  Monday- 
Friday.  Persons  planning  to  attend  this 
informal  public  hearing  are  urged  to 
contact  the  above  1  or  2  days  prior  to 
the  informal  public  hearing  to  be 
advised  of  any  changes  that  may  have 
occurred. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 

Acting  Director,  Division  of  Reactor  Projects — 
////,  Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  98-25831  Filed  9-24-98;  10:41  am) 

BILUNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  Nos.  50-3C9  and  50-370] 

Duke  Energy  Corporation;  McGuire 
Nuclear  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-1 7  issued  to  Duke  Energy 
Corporation  (DEC  or  the  licensee)  foi 
operation  of  the  McGuire  Nuclear 
Station,  Units  1  and  2  (McGuire), 
respectively,  located  at  the  licensee's 
site  in  Mecklenberg  Coimty,  North 
Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  will  replace  the 
McGuire  current  Technical 
Specifications  (CTS)  to  be  consistent 
with  the  Improved  Standard  Technical 
Specifications  (ITS)  based  on  Revision  1 
to  NUREG-1431,  "Standard  Technical 
Specifications  Westinghouse  Plants 
BWR/4"  April  1995,  and  the  CTS  for 
McGuire  Units  1  and  2.  The  proposed 
action  is  in  response  to  the  licensee's 
application  dated  May  27, 1997,  as 
supplemented  on  March  9,  March  20. 
April  20,  June  3,  June  24,  July  7,  July  21, 
July  22,  August  5,  September  8,  and 
September  15, 1998. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  fixim 
improvement  and  standardization  of  the 
TSs.  The  Commission's  "NRC  Interim 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (52  FR  3788,  February 
6, 1987),  and  later  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (58  FR  39132.  July  22, 
1993),  formalized  this  need.  To  facilitate 
the  development  of  individual 
improved  TSs,  each  reactor  vendor 
owners  group  (OG)  and  the  NRC  staff 
developed  standard  TSs  (STS).  For 
Westinghouse  plants,  the  STS  are 
published  as  NUREG-1431,  and  this 
document  was  the  basis  for  the  new 
McGuire  Unit  1  and  Unit  2  TSs.  The 
NRC  Committee  to  Review  Generic 
Requirements  reviewed  the  STS  and 
made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  to  the  STS  by  operating 
plants. 


not  meet  a: 
contained 
in  the  TSs. 
obviate  the 


50.59  or  ot 
control  me 
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Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TSs  is 
based  on  NUREG-1431  and  on  guidance 
provided  in  the  Final  Policy  Statement. 
Its  objective  is  to  completely  rewrite, 
refonnat,  and  streamline  the  existing 
TSs.  Emphasis  is  placed  on  human 
factors  principles  to  improve  clarity  and 
understanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1431,  portions  of 
the  existing  TSs  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
{unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  with  the  OG. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Administrative  (nontechnical) 
changes,  which  were  intended  to  make 
the  ITS  easier  to  use  for  plant  operations 
personnel.  They  are  purely,  editorial  in 
nature  or  involve  the  movement  or 
reformatting  of  requirements  without 
affecting  technical  content.  Every 
section  of  the  McGuire  TSs  has 
undergone  these  types  of  changes.  In 
order  to  ensure  consistency,  the  NRG 
staff  and  the  licensee  have  used 
NUREG-1431  as  guidance  to  reformat 
and  make  other  administrative  changes. 

2.  Relocation  of  requirements,  which 
includes  items  that  were  in  the  existing 
McGuire  TSs.  The  TSs  that  are  being 
relocated  to  licensee-controlled 
documents  are  not  required  to  be  in  the 
TSs  under  10  CFR  50.36,  as  the  TSs  do 
not  meet  any  of  the  four  criteria 
contained  in  10  CFR  50.36  for  inclusion 
in  the  TSs.  They  are  not  needed  to 
obviate  the  possibility  that  an  abnormal 
situation  or  event  will  give  rise  to  an 
immediate  threat  to  public  health  and 
safety.  The  NRG  staff  has  concluded  that 
appropriate  controls  have  been 
established  for  all  of  the  current 
speciGcations,  information,  and 
requirements  that  are  being  moved  to 
licenseen^ontroUed  docimients.  In 
general,  the  proposed  relocation  of 
items  in  the  McGuire  TSs  to  the 
Updated  Final  Safety  Analysis  Report, 
appropriate  plant-speciBc  programs, 
procedures,  and  ITS  Bases  follows  the 
guidance  of  the  Westinghouse  STS 
(NUREG-1431).  Once  these  items  have 
been  relocated  by  removing  them  from 
the  TSs  to  licensee-controlled 
documents,  the  licensee  may  revise 
them  under  the  provisions  of  10  CFR 
50.59  or  other  NRG  staff-approved 
control  mechanisms,  which  provide 
appropriate  procedural  means  to  control 
changes. 


3.  More  restrictive  requirements, 
which  consist  of  proposed  McGuire  ITS 
items  that  are  either  more  conservative 
than  corresponding  requirements  in  the 
existing  McGuire  TSs,  or  are  additional 
restrictions  that  are  not  in  the  existing 
McGuire  TSs  but  are  contained  in 
NUREG-1431.  Examples  of  more 
restrictive  requirements  include:  placing 
a  limiting  condition  for  operation  on 
plant  equipment  that  is  not  required  by 
the  present  TSs  to.be  operable;  more 
restrictive  requirements  to  restore 
inoperable  equipment;  and  more 
restrictive  surveillance  requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  McGuire 
TSs  that  provide  little  or  no  safety 
benefit  and  place  unnecessary  burdens 
on  the  licensee.  These  relaxations  were 
the  result  of  generic  NRG  actions  or 
other  analyses.  They  have  been  justified 
on  a  case-by-case  basis  for  McGuire  and 
will  be  described  in  the  stafFs  Safety 
Evaluation  to  be  issued  with  the  license 
amendments. 

In  addition  to  the  changes  previously 
described,  the  licensee  proposed  certain 
changes  to  the  existing  TSs  that 
deviated  from  the  STS  in  NUREG-1431. 
These  additional  proposed  changes  are 
described  in  the  licensee's  application 
and  in  the  staffs  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a  Hearing 
(63  FR  25107,  63  FR  25108,  63  FR 
27761,  63  FR  40554;  63  FR  45524). 
Where  these  changes  represent  a  change 
to  the  current  Ucensing  basis  for 
McGuire,  they  have  been  justified  on  a 
case-by-case  basis  and  will  be  described 
in  the  stafTs  Safety  Evaluation  to  be 
issued  with  the  license  amendments. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  TS 
conversion  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  would  not 
affect  facility  radiation  levels  or  facility 
radiological  effluents. 

Changes  that  are  administrative  in 
nature  have  been  found  to  have  no  effect 
on  the  technical  content  of  the  TSs,  and 
are  acceptable.  The  increased  clarity 
and  understanding  these  changes  bring 
to  the  TSs  are  expected  to  improve  the 
operator's  control  of  the  plant  in  normal 
and  accident  conditions. 

Relocation  of  requirements  to 
licensee-controlled  dociunents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  licensee  under  10 


CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  ensures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1431  and  the 
Final  Policy  Statement,  and,  therefore, 
are  acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable  and  are  likely  to  enhance  the 
safety  of  plant  operations. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  unnecessary  burdens 
on  the  licensee,  their  removal  from  the 
TSs  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRG 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  found  to 
be  acceptable  for  McGuire.  Generic 
relaxations  contained  in  NUREG-1431 
as  well  as  proposed  deviations  from 
NUREG-1431  have  also  been  reviewed 
by  the  NRC  staff  and  have  been  found 
to  be  acceptable. 

In  simimary,  the  proposed  revision  to 
the  TSs  was  foimd  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  so  that  the 
health  and  safety  of  the  pubUc  will  be 
adequately  protected. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no  _ 

significant  increase  in  individual  or 
cumulative  occupational  or  public 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  The  proposed  action 
does  not  involve  any  historic  sites.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
amendments,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated.  The  principal 
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alternative  to  this  action  would  be  to 
deny  the  request  for  the  amendment 
(i.e.,  "no  action").  Such  action  would 
not  reduce  the  environmental  impacts  of 
plant  operations.  The  environmental 
impacts  of  the  proposed  action  and  the 
alternative  action  are  similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  McGuire 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  18, 1998.  the  staff 
consulted  with  the  North  Carolina  State 
official,  Mr.  J.  James,  of  the  North 
Carolina  Department  of  Environment, 
Commerce  and  Natural  Resources, 
Division  of  Radiation  Protection.  The 
State  official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  signiHcant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed 
amendments. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
May  27, 1997,  as  supplemented  on 
March  9,  March  20,  April  20,  June  3, 
June  24,  July  7,  July  21,  July  22,  August 
5,  September  8,  and  September  15, 
1998,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  dociunent  room 
located  at  the  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  Charlotte,  North  Carolina. 

Dated  at  Rcxkviile,  Maryland,  this  22nd 
day  of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Peter  S.  Tarn, 

Acting  Director,  Project  Directorate  11-2, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  98-25832  Filed  9-25-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  Nos.  50-498  and  50-«99] 

Houston  Lighting  &  Power  Company, 
et  al.;  Environmental  Assessmem  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approval,  by  issuance  of  an 
order  under  10  CFR  50.80,  of  the 
indirect  transfer  of  Facility  Operating 
Licenses  Nos.  NPF-76  and  NPF-80,  to 
the  extent  they  are  held  by  Central 
Power  and  Light  Company  (CPL)  for  the 
South  Texas  Project,  Units  1  and  2 
(STP),  located  in  Matagorda  Coimty, 
Texas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  indirect  transfer  of  the  licenses  with 
respect  to  a  proposed  merger  between 
Central  and  South  West  Corporation 
(CSW)  and  American  Electric  Power 
Company,  Inc.  (AEP).  CSW  is  the  parent 
holding  company  of  CPL,  which  holds 
licenses  to  possess  interests  in  STP. 
Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  and 
STP  Nuclear  Operating  Company  are 
holders  of  Facility  Operating  Licenses 
Nos.  NPF-76  and  NPF-80,  issued  on 
March  22, 1988,  and  March  28,  1989, 
respectively.  Facility  Operating  Licenses 
.  Nos.  NPF-76  and  NPF-80  authorize  the 
holders  to  possess  STP,  and  authorize 
STP  Nuclear  Operating  Company  to  use 
and  operate  STP  in  accordance  with  the 
procedures  and  Umitations  set  forth  in 
the  operating  licenses.  By  application 
dated  June  16, 1998,  submitted  under 
cover  of  a  letter  dated  June  19, 1998,  as 
supplemented  by  letter  dated  June  23, 
1998,  and  enclosures  thereto,  the 
Commission  was  informed  that  CSW 
and  AEP  have  entered  into  a  merger 
agreement  imder  which  CSW  would 
become  a  wholly-owned  subsidiary  of 
AEP  with  CPL  remaining  a  wholly- 
owned  subsidiary  of  CSW.  The 
application  seeks  approval  of  the 
indirect  transfer  of  the  interests  held  by 
CPL  imder  the  STP  operating  licenses  to 
AEP  to  the  extent  affected  by  the 
proposed  merger. 

According  to  the  application,  the 
merger  will  have  no  adverse  effect  on 
either  the  technical  management  or 
operation  of  STP  since  STP  Nuclear 
Operating  Company,  responsible  for  the 
operation  and  maintenance  of  STP,  is 
not  involved  in  the  merger.  Houston 
Lighting  &  Power  Company,  City  Public 


Service  Board  of  San  Antonio,  Central 
Power  and  Light  Company,  City  of 
Austin,  Texas,  and  SIT  Nuclear 
Operating  Company  will  remain 
licensees  responsible  for  their 
possessory  interests  and  related 
obligations.  No  direct  transfer  of  the 
licenses  will  result  from  the  merger. 

The  proposed  action  is  in  accordance 
with  CPL's  application  dated  June  16, 
1998,  submitted  under  cover  of  a  letter 
dated  June  19, 1998,  as  supplemented 
by  letter  dated  June  23, 1998,  and 
enclosures  thereto. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
allow  the  proposed  merger  to  be 
consimimated,  to  the  extent  sudi  merger 
will  result  in  the  indirect  transfer  of  the 
licenses  discussed  above. 

Environmental  Impacts  of  tke  Proposed 
Action 

ITie  proposed  action  involves 
administrative  activities  regarding  a 
corporate  merger  involving  a  non- 
licensee  holdii^  company  and  is 
unrelated  to  plant  operation. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probability  or 
consequences  of  accidents  or  result  in  a 
change  in  occupational  or  public  dose. 
Therefore,  there  are  no  radiological 
impacts  associated  with  the  proposed 
action. 

The  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluents  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 

Alternatives  to  the  Projposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
South  Texas  Project,  Units  1  and  2," 
dated  August  1986,  in  NUREG-1171. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  12, 1998,  the  staff  consulted 
with  the  Texas  State  official  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 
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Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  application 
firom  CPL  dated  June  16, 1998, 
submitted  imder  cover  of  a  letter  dated 
June  19, 1998,  firom  Shaw,  Pittman, 
Potts,  and  Trowbridge,  counsel  for  CPL, 
and  supplemental  letter  dated  June  23, 
1998,  and  enclosures  thereto.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  and  at  the  local  public  dociunent 
room  located  at  the  Wharton  County 
Junior  College,  J.M.  Hodges  Learning 
Center,  911  Boling  Highway,  Wharton 
TX  77488. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  September  1998. 

For  the  Nuclear  Regulatory  Conunission. 
John  N.  Hannmi, 

Director,  Project  Directorate  IV-1 ,  Divisiim 
of  Reactor  Projects  ID/IV.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  98-25833  Filed  »-25-98: 8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rei.  No.  IC-23443;  FHe  No.  812-1 11»4] 

London  Pacificl.if«  &  Annuity 
Company,  et  ai.;  Notice  of  Application 

September  22. 1998. 
AGENCY:  Secxirities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  Section  26(b)  of  the 
Investment  Company  Act  of  1940 
("Act")  approving  the  proposed 
substitution  of  securities. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  approving  the  substitution 
of  shares  of  the  International  Magnum 
Portfolio  ("IM  Portfolio")  of  Morgan 
Stanley  Universal  Funds,  Inc.  t"Fund") 
for  shares  of  the  International  Stock 
Portfolio  ("IS  Portfolio")  of  LPT 
Variable  Insurance  Series  Trust 
("Trust")  held  by  Separate  Accoimt  One 
to  fund  certain  variable  annuity 
contracts  ("Contracts")  issued  by 
London  Pacific  Life  &  Annuity 
Company. 

APPUCANTS:  London  Pacific  Life  & 
Annuity  Company  ("London  Pacific") 


and  LPLA  Separate  Accoimt  One 
("Separate  Account  One"). 
RUNG  DATES:  The  appUcation  was  filed 
on  June  24, 1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  the  Secretary  of  the 
SEC  and  serving  Applicants  with  a  copy 
of  the  request,  in  person  or  by  mail. 
Hearing  requests  should  be  revised  by 
the  SEC  by  5:30  p.m.  on  October  19, 
1998,  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.  Washington,  DC  20549. 
Applicants,  George  C.  Nicholson, 
London  Pacific  Life  7  Annuity 
Company,  3109  Poplarwood-Court. 
Raleigh,  North  Carolina  27604. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Elisa  Metzger,  Senior  Counsel,  or  Mark 
Amorosi,  Branch  Chief,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLBIBfTARY  MFORMATKM:  The 
following  is  a  simunary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC.  450  Fifth 
Street.  NW,  Washington  DC  20549  or 
call  (202)  942-8090. 

Applicants'  Representations 

1.  London  Pacific,  a  stock  life 
insurance  company,  is  engaged  in 
selling  life  insurance  and  aimuities. 
London  Pacific's  ultimate  parent  is 
London  Pacific  Ooup  Limited,  an 
international  fund  management  firm 
chartered  in  Jersey,  Channel  Islands. 
London  Pacific  is  the  depositor  for 
Separate  Account  One. 

2.  Separate  Account  One  is  a  separate 
account  established  by  London  Pacific 
for  the  piupose  of  funding  the  Contracts. 
Separate  Account  One  is  registered 
under  the  Act  as  a  imit  investment  trust 
(File  No.  811-8890)  and  interests  in 
Separate  Account  One  have  been 
registered  imder  the  Securities  Act  of 
1933  ("1933  Act")  (File  Nos.  33-87150 
and  333-1779).  Separate  Account  One 
currently  is  divided  into  sub-accoxmts 
("Sub-Accoimts").  each  of  which 
reflects  the  investment  performance  of  a 
corresponding  portfolio  of  an 
underlying  mutual  fimd. 


3.  LPIMC  Insurance  Marketing 
Services  ("LPIMC"),  a  registered 
investment  adviser  and  wholly-Owned 
subsidiary  of  London  Pacific,  is  the 
investment  adviser  to  the  Trust  and 
provides  overall  management  of  the 
investment  strategies  and  policies  of  the 
IS  Portfolio.  In  addition  to  the  other 
duties  which  LPIMC  was  performing  in 
its  role  as  investment  adviser  to  the  IS 
Portfolio,  it  assumed  the  portfolio 
management  function  of  the  IS  Portfolio 
on  June  1, 1998,  upon  termination  of  the 
prior  advisory  agreement.  — 

4.  The  primary  investment  objective 
of  the  IS  Portfolio  is  to  seek  capital 
growth.  The  IS  Portfolio  invests 
primarily  in  the  equity  securities  of 
issuers  located  outside  of  the  United 
States.  Shares  of  the  IS  Portfolio  of  the 
Trust  are  purchased,  without  sales 
charge,  by  the  International  Stock  Sub- 
Account  (''IS  Sub-Accoimt")  of  Separate 
Account  One  at  the  net  asset  value  per 
share  next  determined  following  receipt 
of  a  purchase  payment  by  the  IS  Sub- 
Account.  Shares  of  the  IS  Portfolio  are 
redeemed  without  any  charge  or  fee  to 
Separate  Account  One. 

5.  As  of  June  18. 1998,  the  IS  Portfolio 
had  approximately  $447,000  in  net 
assets  (of  which  approximately 
$297,000  consisted  of  London  Pacific's 
seed  money  and  working  capital 
contributions).  The  total  expenses  of  the 
IS  Portfolio  for  the  year  ended  Decembm' 
3. 1997,  were  6.81%  of  its  average  net 
assets,  without  regard  to  any  expense 
reimbursement  by  London  Pacific. 
London  Pacific  has  voluntarily  agreed, 
through  December  31, 1998,  to 
reimburse  the  IS  Portfolio  for  certain 
expenses,  excluding  brokerage 
commissions,  in  excess  of 
approximately  1.49%  aimually.  This 
undertaking  is  subject  to  termination  at 
any  time.  Effective  May  1, 1998,  shares 
of  the  IS  Portfolio  are  no  longer 
available  for  sale. 

6.  Morgan  Stanley  Asset  Management. 
Inc.  ("MSAM"),  a  registered  investment 
adviser  and  subsidiary  of  Morgan 
Stanley  Dean  Witter  &  Co.,  is  the 
investment  adviser  for  the  IM  Portfolio 
of  the  Fund.  The  primary  investment 
objective  of  the  IM  Portfolio  is  to  seek 
long-term  capital  appreciation.  The  IM 
Portfolio  invests  primarily  in  common 
and  preferred  stocks,  convertible 
securities,  rights  or  warrants  to  purchase 
common  stocks  and  other  equity 
securities  of  non-U.S.  issuers  domiciled 
in  EAFE  countries  (including  Australia. 
Japan,  New  Zealand,  most  nations 
located  in  Western  Europe  and  certain 
developed  countries  in  Asia,  such  as 
Hong  Kong  and  Singapore). 

7.  On  June  18, 1998,  the  IM  Portfolio 
had  approximately  $38.4  million  in  net 


51630 


Federal  Register /Vol.  63.  No.  187 /Monday,  September  28,  1998 /Notices 


assets.  For  the  period  ended  December 
31. 1997.  the  IM  Portfolio's  total 
expenses  were  2.78%  of  its  average  net 
assets  without  regard  to  waiver  of  fees 
or  reimbursement  of  expenses 
undertaken  by  MSAM.  MSAM  has 
voluntarily  agreed  to  waive  receipt  of  its 
management  fee  and  to  reimburse  the 
IM  Portfolio,  if  necessary,  if  such  fees 
and  expenses  would  cause  the  total 
annual  operating  expenses  of  the  IM 
Portfolio  to  exceed  1.15%  annually. 
This  fee  waiver  and  expense 
reimbursement  arrangement  is 
voluntary  and  may  be  terminated  by 
MSAM  at  any  time  without  notice. 

8.  London  PaciBc  currently  limits 
transfers  under  the  Contracts  so  that 
each  transfer  must  involve  a  minimum 
of  $500,  or  the  entire  interest  of  the 
owner  of  the  Contract  ("Contract 
Owner"),  if  less.  In  addition,  a  partial 
transfer  will  not  be  permitted  if  the 
value  of  any  Sub- Account  after  the 
transfer  would  be  less  than  $500.  A 
maximum  of  12  ft-ee  transfers  may  be 
made  by  Contract  Owners  in  any 
Contract  year. 

9.  Applicants  propose  that  London 
Pacific  effect  a  substitution  of  shares  of 
the  IM  Portfolio  for  shares  of  the  IS 
Portfolio  attributable  to  the  Contracts 
("Substitution")  on  the  following  basis. 
On  the  effective  date  of  the  Substitution, 
London  Pacific  will  simultaneously 
place  an  order  to  redeem  the  shares  of 
the  IS  Portfolio  and  an  order  to  purchase 
shares  of  the  IM  Portfolio  with  the 
proceeds  of  the  redemption.  The 
Substitution  will  be  a  cash  transaction. 
Applicants  state  that  the  Substitution 
will  take  place  at  relative  net  asset 
values  of  the  IS  and  IM  Portfolios,  with 
no  change  in  any  Contract  Owner's 
contract  value  or  in  the  dollar  value  of 
his  or  her  investment  in  Separate 
Account  One. 

10.  Applicants  state  that  Contract 
Owners  will  not  incur  any  fees  or 
charges  as  a  result  of  the  Substitution  as 
London  Pacific  will  pay  all  expenses 
and  transaction  costs  of  the 
Substitution,  including  any  applicable 
legal  and  accounting  fees,  brokerage 
commissions,  and  other  fees  and 
expenses.  Applicants  also  state  that, 
following  the  Substitution,  Contract 
Owners  will  be  afforded  the  same 
Contract  rights,  including  transfer  and 
surrender  rights  with  regard  to  amounts 
invested  under  the  Contracts. 
Applicants  represent  that  the 
Substitution  will  not  impose  any  tax 
liability  on  Contract  Owners  and  will 
not  cause  the  Contract  fees  and  charges 
to  be  greater  after  the  Substitution  than 
-before  the  Substitution. 

11.  A-pphcants  state  that,  on  June  1, 
1998,  London  Pacific  supplemented  the 


prospectus  for  Separate  Account  One  to 
reflect  the  proposed  Substitution.  The 
supplement  also  advised  Contract 
Owners  that,  prior  to  the  date  of  the 
Substitution,  an  owner  may  transfer  his 
or  her  Contract  value  in  the 
International  Stock  Sub-Account  to  any 
other  Sub-Account  of  Separate  Account 
One  without  limitation  or  charge  being 
imposed. 

12.  Applicants  state  that  within  five 
days  after  the  completion  of  the 
Substitution  pursuant  to  any  order  of 
the  Commission  approving  the 
Substitution,  London  Pacific  will  sent  to 
affected  Contract  Owners  written  notice 
of  the  Substitution  ("Notice")  stating 
that  shares  of  the  IS  Portfolio  have  been 
eliminated  and  that  shares  of  the  IM 
Portfolio  have  been  substituted. 
Applicants  state  that  Contract  Owners 
also  will  be  advised  in  the  Notice  that 
for  a  period  of  thirty  days  from  the 
mailing  of  the  Notice  ("Free  Transfer 
Period"),  they  may  transfer  all  assets,  as 
substituted,  to  any  other  available  Sub- 
Accoimt,  without  limitation  and 
without  charge. 

13.  Applicants  also  state  that  the 
prospectuses  of  Separate  Account  One 
and  the  Contracts  include  provision  that 
reserve  the  right  to  effect  substitution  in 
compliance  with  applicable  law  or 
undertake  to  provide  notice  to  the 
extent  required  by  the  Act. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  an  order  of  the 
Conmiission  pursuant  to  Section  26(b) 
of  the  Act  approving  the  proposed 
substitution  of  shares  of  the  IM  Portfolio 
of  the  Fund  for  shares  of  the  IS  Portfolio 
of  the  Trust  which  currently  are  held  by 
Separate  Accoimt  One. 

2.  Section  26(b)  of  the  Act  makes  it 
unlawful  for  any  depositor  or  trustee  of 
a  register  unit  investment  trust  holding 
the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  has 
approved  such  substitution.  Section 
26(b)  also  provides  that  the  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Applicants  assert  that  the 
Substitution  is  an  appropriate  solution 
to  the  limited  Contract  Owner  interest 
or  investment  in  the  IS  Portfolio,  which 
currently  is,  and  in  the  future  may  be 
expected  to  be,  of  insufficient  size  to 
promote  consistent  investment 
performance  or  to  reduce  operating 
expenses.  Applicants  state  that  the  IS 
Portfolio  has  not  generated  die  interest 


of  Contract  Owners  that  was  anticipated 
at  the  time  of  its  creation  and  that  IS 
Portfolio's  assets  have  not  increased  to 
a  level  to  make  it  a  viable  investment 
option.  Applicants'state  that  the  total 
expense  ratio  of  6.81%  for  the  IS 
Portfolio  for  the  year  ended  December 
31, 1998,  without  regard  to  waiver  or 
reimbursement  of  expenses  undertaking 
by  London  Pacific,  is  relatively  high  for 
this  type  of  portfolio.  Applicants 
maintain  that  since  most  of  the  IS 
Portfolio's  expenses  are  fixed  and  the 
size  of  the  IS  Portfolio  is  relatively 
small,  these  fixed  expenses  currently 
represent  and  may  continue  to  represent 
a  relatively  large  percentage  of  the  IS 
Portfolio's  average  daily  net  assets. 

4.  Applicants  asset  that  Contract 
Owners  will  not  be  exposed  to  higher 
expenses  following  the  Substitution  and 
should,  in  fact,  benefit  from  the  IM 
Portfolio's  lower  total  expense  ratio, 
which  was  2.78%  for  the  year  ended 
December  31, 1997,  without  regard  to 
waiver  or  reimbursement  of  expenses 
undertaken  by  MSAM.  Applicants  state 
that  the  IM  Portfolio  had  about  $18.8 
million  in  net  asset  after  approximately 
twelve  months  of  operation  and  that  the 
IS  Portfolio  had  about  $1.5  million  in 
net  assets  representing  Contract  values 
after  approximately  twenty  three 
months  of  operation.  Applicants 
maintain  that  the  prospects  for 
continued  growth  of  the  IM  Portfolio 
indicate  that  greater  economics  of  scale 
can  be  expected  for  the  IM  Portfolio 
than  for  the  IS  Portfolio. 

5.  Applicants  also  state  that  due  to  the 
relatively  small  size  of  the  IS  Portfolio, 
there  are  a  limited  number  of  attractive 
security  issues  available  for  investment 
by  the  IS  Portfolio.  Applicants  assert 
that  the  large  size  of  Uie  IM  Portfolio 
lends  itself  to  greater  flexibility  in 
purchasing  attractive  securities  and  that 
the  IM  Portfolio  can  more  readily  react 
to  changes  in  market  conditions. 
Applicants  also  believe  that  Contract 
Omiers  would  benefit  through  the  more 
effective  management  of  a  larger 
portfolio  such  as  the  IM  Portfolio. 

6.  Applicants  state  that  the  purposes, 
terms  and  conditions  of  the  Substitution 
are  consistent  with  the  principles  and 
purposes  of  Section  26(b)  and  do  not 
entail  any  of  the  abuses  that  Section 
26(b)  is  designed  to  prevent.  In 
particular.  Applicants  maintain  that  the 
Substitution  will  not  result  in  the  t)rpe 
of  costly  forced  redemptions  that 
Section  26(b)  was  intended  to  guard 
against  and  is  consistent  with  the 
fHtitection  of  investors  and  the  purposes 
fairly  intended  by  the  Act  for  the 
following  reasons: 

(a)  The  Substitution  is  of  shares  of  the 
IS  Portfolio  whose  objectives,  policies 
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and  restrictions  are  sul>stantially  similar 
to  the  objectives,  policies  and 
restrictions  of  the  IM  Portfolio  so  as  to 
continue  fulfilling  the  Contract  Owners' 
objectives  and  risk  expectations; 

(b)  While  the  advisory  fees  incurred 
for  the  IM  Portfolio  are  somewhat  higher 
•than  those  incurred  by  the  IS  Portfolio, 
through  December  31, 1997,  the  total 
expenses,  without  regard  to  any  waiver 
or  reimbursements,  incurred  by  the  IM 
Portfolio  were  2.78%,  while  the  total 
expenses  for  the-IS  Portfolio  were 
6.81%; 

(c)  If  a  Contract  Owner  so  requests, 
during  the  Free  Transfer  Period,  assets 
will  be  reallocated  for  investment  in  a 
Contract  Owner-selected  sub-accoimt. 
The  Free  Transfer  Period  is  sufficient 
time  for  Contract  Owners  to  reconsider 
the  Substitution; 

(d)  The  Substitution  will,  in  all  cases, 
be  at  net  asset  value  of  the  respective 
shares,  without  the  imposition  of  any 
transfer  or  similar  charge; 

(e)  London  Pacific  has  undertaken  to 
assimie  the  expenses  and  transaction 
costs,  including  among  others,  legal  and 
accounting  fees  and  any  brokerage 
commissions,  relating  to  the 
Substitution  in  a  maimer  that  attributes 
transaction  costs  to  London  Pacific; 

(f)  The  Substitution  in  no  way  will 
alter  the  insurance  benefits  to  Contract 
Owners  or  the  contractual  obligations  of 
London  Pacific; 

(g)The  Substitution  in  no  way  will 
alter  the  tax  benefits  to  the  Contract 
Owners; 

(h)  Contract  Owners  may  choose 
simply  to  withdraw  amounts  credited  to 
them  following  the  Substitution  imder 
the  conditions  that  currently  exist, 
subject  to  any  applicable  deferred  sales 
charge;  and 

(i)  The  Substitution  is  expected  to 
confer,  certain  economic  benefits  to 
Contract  Owners  by  virtue  of  the 
enhanced  asset  size. 

Conclusion 

Applicants  submit  that,  for  all  of  the 
reasons  and  facts  summarized  herein, 
the  requested  order  approving  the 
proposed  substitution  under  Section 
26(b)  of  the  Act  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  Kalz, 
Secretary. 

(FR  Doc.  98-25823  Filed  9-25-98;  8:45  am] 
BILLINQ  OOOE  WIO-OI-M 


SECURITiES  AND  EXCHANGE 
COMMISSION 

Issuar  Delisting;  Notic»  of  Application 
To  Withdraw  From  Listing  and 
Ragistration;  (Room  Plus,  Inc., 
Common  Stock,  $.00133  Par  Valua; 
Radaentabla  Common  Stock  Purchase 
Warrants)  File  No.  1-14478 

September  22, 1998. 

Room  Plus,  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Seciuities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  cited  in  the  application 
lor  withdrawing  the  Seciirities  from 
listing  and  registration  include  the 
following: 

The  Company's  Securities  have  been 
listed  for  trading  on  the  BSE  and  the 
Nasdaq  since  November  1, 1996. 

In  making  the  decision  to  withdraw 
its  Securities  from  listing  on  the  BSE, 
the  Comptany  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
Securities  on  the  Nasdaq  and  the  BSE. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  Securities  and  believes  that  dual 
listing  would  fragment  the  market  for  its 
Securities. 

The  Company  has  complied  with  the 
rules  of  the  Exchange  by  filing  a 
certified  copy  of  the  resolution  adopted 
by  the  Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
Securities  from  listing  and  registration 
on  the  Exchange  and  by  setting  forth  in 
detail  to  the  Exchange  the  reasons  for 
the  proposed  withdrawal. 

By  letter  dated  August  26, 1998,  the 
Exchange  informed  Ae  Company  that  it 
would  not  object  to  the  withdrawal  of 
the  Company's  Securities  from  listing 
and  registration  on  the  BSE. 

The  withdrawal  from  listing  of  the 
Company's  Securities  from  the  BSE  has 
no  efiect  upon  the  continued  listing  of 
the  Securities  on  the  Nasdaq. 

By  reason  of  Section  12  of  the  Act  and 
the  rules  thereunder,  the  Company  shall 
continue  to  be  obligated  to  file  reports 
under  Section  13  of  the  Act  with  the 
Commission  and  the  Nasdaq. 

Any  interested  person  may,  on  or 
before  October  13, 1998,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 


has  been  made  in  accordance  with  the 
rule  of  the  Exchange  and  what  terms,  if 
any,  should  be  imposed  by  the 
Conunission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jeaathui  G.  Katz, 
Secretary. 

[FR  Doc.  98-25821  Filed  9-25-98;  8:45  am] 
>eiLUNa  CODE  «1«-01-M 


SECURmES^ANO  EXCHANGE 
COMMISSION 

JsauarXMIslingr  Nottoe  of  Applicatk>n 
To  Withdravr  From  Usting  and 
naglstration;-  (Specialty 
Talecowatructofs,  Inc.,  Common  Stock, 
$.01  Par-Value)  RIe  Na  1-18272 

September  22, 1998. 

Specialty  Teleconstructors,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  seciirity 
("Security")  from  listing  and 
registration  on  the  Pacific  Exchange, 
hic.  ("PCX"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  is  listed  for  trading  on 
the  PCX  and  the  Nasdaq. 

In  making  the  decision  to  withdraw 
its  Security  from  listing  on  the 
Exchange,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual 
listing  of  its  Sectirity  on  the  Nasdaq  and 
the  PCX.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  Security  and  believes  that  dual 
listing  would  fragment  the  market  for  its 
Security. 

The  Company  has  complied  with 
Exchange  Rule  3.4  by  fiUng  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  its  Securitj'  from  listing 
and  registration  on  the  Exchange  and  by 
setting  forth  in  detail  to  the  Exchange 
the  facts  and  reasons  supporting  the 
proposed  withdrawal. 

By  letter  dated  August  5, 1998,  the 
Exchange  informed  the  Company  that  it 
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would  not  object  to  the  withdrawal  of 
the  Company's  Security  from  listing  and 
registration  on  the  PCX. 

This  application  relates  solely  to  the 
withdrawal  of  the  Company's  Security 
from  listing  on  the  Exchange  and  has  no 
effect  upon  the  continued  listing  of  the 
Security  on  the  Nasdaq. 

By  reason  of  Section  12  of  the  Act  and 
the  rules  and  regulations  thereunder, 
the  Company  shall  continue  to  be 
obligated  to  file  reports  under  Section 
13  of  the  Act  with  the  Commission  and 
the  Nasdaq. 

Any  interested  person  may,  on  or 
before  October  13, 1998,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
bearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  98-25822  Filed  9-25-98;  8:45  am] 

BILUNQ  COOC  a010-01-M 


Estimated  Annual  Burden:  108  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration. 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore,  MD 
21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
listed  above. 

Dated;  September  17, 1998. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

A  dministra  tion . 

[FR  Doc.  98-25764  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  4190-2»-P 


DEPARTMENT  OF  STATE 


SOCIAL  SECURITY  ADMINISTRATION      Inspector  General 


Agency  information  Collection 
Activities:  Proposed  Collection 
Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB),  in  compliance  with 
Pub.  L.  104-13  efiective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995. 

Time  Report  of  Personnel  Services  for 
Disability  Determinination  Services — 
0960-0408.  Form  SSA^514  is  used  by 
the  Social  Security  Administration 
(SSA)  to  collect  data  necessary  for 
detailed  analysis  and  evaluation  of  costs 
incurred  by  State  Disability 
Determination  Services  (DDS)  in  making 
determinations  of  disability  for  SSA. 
The  data  are  also  used  in  determining 
funding  levels  for  each  DDS.  The 
respondents  are  State  DDSs  making 
determinations  of  disability  for  SSA. 

Number  of  Respondents:  54. 

Frequency  of  Response:  4. 

/Average  Burden  Per  Response:  30 
minutes. 


public  Notice  2891] 

State  Department  Performance  Review 
Board  Memt>ers  (Office  of  Inspector 
General) 

In  accordance  with  section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  (Pub.  L. 
95-454),  the  Office  of  Inspector  General 
of  the  Department  of  State  has 
appointed  the  following  individuals  to 
its  Performance  Review  Board  register. 

Lloyd  Pratsch,  Prociu^ment  Executive, 

Office  of  the  Procurement  Executive, 
.    Department  of  State 
Michael  G.  Sullivan.  Assistant  Inspector 

General  for  Auditing,  Department  of 

Veterans  Affairs 
Harvey  Thorp,  Assistant  Inspector 

General  fof  Audit,  Office  of  Personnel 

Management 

Dated:  September  21. 1998. 
Jacquelyn  L.  Williams-Bridgers, 

Inspector  General. 

[FR  Doc.  98-25866  Filed  9-25-98;  8:45  am] 

BILUNG  COOE  4710-42-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tfie  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weeic  Ending 
September  18, 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-98-4444. 
Date  Filed:  September  14, 1998. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

COMP  Telex  Mail  Vote  955 

Change  in  Intended  Effective  Date  for 
Reso  015v 

Intended  effective  date:  October  1, 
1998. 

Docket  Number:  OST-98-4456. 
Date  Filed:  September  16. 1998. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
PSC/Reso/093-dated  August  4. 1998 
Recommended  Practice  1724  (rl) 
(PSC/Minutes/003  dated  August  4, 

1998) 
Intended  effective  date:  March  1, 
1999. 
Docket  Number:  OST-98-4461. 
Date  Filed:  September  18, 1998. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
PTC2  EUR  0209  dated  September  15, 

1998  rl 
PTC2  EUR  0210  dated  September  15. 

1998  r2-16 
PTC2  EUR  0211  dated  September  15. 

1998  rl  7 
PTC2  EUR  0212  dated  September  15. 

1998  rl8-22 
PTC2  EUR  0213  dated  September  15. 

1998  r23-27 
PTC2  EUR  0214  dated  September  15. 

1998  r28 
PTC2  EUR  0208  dated  September  8, 

1998  Minutes 
Intended  effective  date — as  early  as 
November  15, 1998. 
Docket  Number:  OST-98-4462. 
Date  Filed:  September  18, 1998. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
PTCl  0086  dated  September  1. 1998 
Areawide  Resolutions  rl-4 
PTCl  0088  dated  September  1, 1998 
Longhaul  Resolutions  r5-52 
~    PTCl  0090  dated  September  15. 
1998-^iinutes 
PTCl  Fares  0031  dated  September  1, 

1998— Tables 
Intended  effective  date:  January  1, 
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1999. 

Docket  Number:  OST-98-4464. 

Date  Filed:  September  18, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTCl  0087  dated  September  1, 1998 

Caribbean  Resolutions  rl-14 

PTCl  0089  dated  September  1, 1998 

Within  South  America  Resolutions 
rl5-27 

PTCl  Fares  0030  dated  September  1. 
1998  Tables 

Intended  effective  date:  January  1, 
1999. 
Dorothy  W.  Walker.  , 

Federal  Begister  Liaison.  • 
[FR  Doc.  98-25817  Filed  9-25-98;  8:45  am] 

BtLUNQ  COOE  4910-«-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  September  18, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  Procedures  may  consist  of  the    • 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4446. 

Date  Filed:  September  14, 1998. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  12, 1998. 

Description:  Application  of  Winair, 
Inc.  pursuant  to  49  U.S.C.  Section  41102 
and  Subpart  Q,  applies  for  a  certificate 
of  public  convenience  and  necessity  to 
engage  in  scheduled  interstate  air 
transportation  of  persons,  property  and 
mail. 

Dorothy  W.Walker. 
Federal  Register  Liaison. 
(FR  Doa  98-25816  Filed  »-25-98: 8:45  am] 
■lUJNQ  OOOE  4t1»-«-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  from 
October  5-8,  from  9  a.m.  to  5  p.m.  each 
day. 

ADDRESSES:  The  meeting  vdll  be  held  at 
Federal  Aviation  Administration 
Headquarters,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Harrell,  Executive  Director, 
ATP  AC,  En  Route/Terminal  Operations 
and  Procedures  Division,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  telephone  (202) 
267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATP  AC  to  be 
held  October  5  through  8, 1998,  at  the 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of  Areas 
of  Concern. 

3.  EKscussion  of  Potential  Safety  Items. 

4.  Report  from  Executive  Director. 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of  location 
and  dates  for  subsequent  meetings. 
Attendance  is  open  to  the  interested 

public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  Usted  above 
not  later  than  October  2. 1998.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 


planned  to  be  held  from  January  11-14. 
1999,  in  West  Palm  Beach,  Florida. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  September  8. 
1998. 

Eric  Harrell, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
[FR  Doc.  98-25762  Filed  9-25-98;  8:45  am] 

BILUNQ  COOE  4»10-ia-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  193/ 
EUROCAE  Wortdng  Group  44;  Terrain 
and  Airport  Databases 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  Special  Committee 
193/EUROCAE  Working  Group  44 
meeting  to  be  held  October  12-16, 1998, 
starting  at  9:00  a.m.  on  October  12.  The 
meeting  will  be  held  at  Service 
Technique  de  la  Navigation  Aerienne 
(STNA),  1  Rue  du  Docteur  Maurice 
Grynfogel.  Toulouse.  France.  Non- 
European  citizens  should  provide  name, 
company,  phone,  date  of  birth,  private 
address,  passport  number  and  issue 
date,  and  Toulouse  hotel  information  to 
Mr.  Philippe  Caisso.  STNA,  by  fax  (001 
33  5  62  14  58  53)  or  e-mail 

(caisso philippe®stna.d^ac.fr)  by 

October  5  in  order  to  coordinate  access 
to  the  STNA  facility. 

The  agenda  will  be  as  follows: 
Monday,  October  12,  9:00-11:00  a.m. 
Plenary  Session:  (1)  Chairmen's 
Introductory  Remarks;  (2)  Review/ 
Approval  of  Meeting  Agenda:  (3) 
Review  of  Summary  of  the  Previous 
Meeting;  (4)  Review  of  tlie  Terms  of 
Reference  as  approved  by  the  RTCA 
Program  Management  Committee;  (5) 
Need  for  Generic  Data  Exchange 
Formats;  (6)  Obstacle  vs.  Cultural 
Features;  (7)  Merging  of  Terrain. 
Obstacle,  and  Airport  Data;  11:00  a.m.- 
5:00  p.m.  Subgroup  2  (Terrain  and 
Obstacle  Databases):  (8)  Review  of 
Simimary  of  the  Previo'is  Meeting;  (9) 
Review  of  actions  taken  during  the  first 
meeting;  (10)  Presentations: 
Characterization  of  digital  terrain 
models;  (11)  The  Database  Life  Cycle 
Model;  (12)  AppHcations  for  Terrain 
and  Obstacle  Database;  (13)  Review  of 
the  Draft  Document.  Tuesday,  October 
13,  9:00  a.m.-5:00  p.m.  Subgroup  2 
(Terrain  and  Obstacle  Databases);  (14) 
Continuation  of  previous  day's 
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discussions.  Wednesday,  October  14, 
9:00  a.m.-5:00  p.m.  Subgroup  3  (Airport 
Databases).  Thursday,  October  15, 9:00 
a.m.-3:30  p.m.  Closing  Plenary  Session: 
(15)  Summary  of  Sub^up  2  and  3 
Meetings;  (16)  Assign  Tasks;  (17)  Other 
Business;  (18)  Dates  and  Locations  of 
Next  Meetings;  (19)  Adjourn.  Friday, 
October  16,  9:00  a.m.-5:00  p.m. 
Subgroup  1  (Terrain  Awareness  and 
Warning  System  TSO  Review):  (20) 
Review  of  FAA  TSO-C151  for  Terrain 
Awareness  and  Warning  System;  (21) 
Establish  a  list  of  comments. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Washington,  DC,  20036;  (202) 
833-9339  (phone),  (202)  833-9434  (fax), 
or  http://www.rtca.oig  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
anytime. 

Issued  in  Washington,  DC,  on  September 
21. 19«8. 
JaakeL.PMara. 
Desigpated  Official. 
(PR  Doc  96-25870  Filed  9-25-98;  8:45  am] 


OEPARTMEHT  OF  TRANSPORTATION 

Federal  Avietion  AdministfaUon 

Announoement  of  Receipt  of  Propoeed 
Reetrtction  on  Operatkme  of  Stige  2 
Aifcreft  et  Sen  Francleoo  Intemetionel 
Aiipofli  Sen  Frencieco,  CeUfomie 

AQBCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 


r:  The  Federal  Aviation 
Administration  (FAA)  has  been  notified 
by  San  Francisco  International  Airport 
that  it  proposes  to  amend  its  ourent 
Noise  Abatement  Regulation  4(C), 
which  currently  restricts  operation  of 
Stage  2  aircraft  between  11:00  and  7:00 
■.m.,  locally,  by  extending  the  restricted 
hours  to  between  7.-00  p.m.  to  7KX)  a.m. 
local  time.  The  San  Francisco 
International  Airport  has  provided 
notice  of  the  proposed  restriction  and  an 
opportunity  to  comment  to  the  public, 
pursuant  to  the  Airport  Noise  and 
Capacity  Act  of  1990,  and  14  CFR 
161.203. 

EFFlcnVE  DATE:  In  its  notice,  published 
on  August  14, 15,  and  17, 1998  in  the 
San  Fmncisco  Examiner,  the  San 
Francisco  International  Airport 


indicated  that  the  effective  date  of  the 
proposed  restriction  is  March  5, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jean  Caramatti,  Secretary  to  the  San 
Francisco  Airport  Commission,  San 
Francisco  International  Airport, 
International  Terminal,  Fifth  Floor,  P.O. 
Box  8097,  San  Francisco,  California 
94128,  Telephone:  650/794-5000. 
Copies  of  the  complete  text  of  the 
proposed  restriction  and  the  supporting 
analysis  may  be  obtained  by  making  a 
request  in  writing  to  the  above  address. 
These  documents  are  also  made 
available  for  public  inspection  at  the 
above  office  upon  written  request. 

SUPPLEMNTARY  INFORMATION:  This  notice 
announces  FAA's  notification  by  San 
Francisco  International  Airport  (SFO) 
that  it  proposes  to  amend  its  current 
Noise  Abatement  Regulation  4(C), 
which  currently  restricts  operation  of 
Stage  2  aircraft  between  11:00  p.m.  and 
7:00  a.m.,  locally,  and  requires  operators 
to  agree  to  adhere  to  SFO's  preferential 
runway  use  program  in  order  to  operate 
aircraft  during  those  hours.  The 
proposed  restriction  expands  the 
current  restriction  on  nighttime 
operation  of  Stage  2  aircraft  by  (1) 
extending  the  restricted  hours  to  7:00 
p.m.  to  7:00  a.m.  local  time,  (2) 
requiring  operators  to  agree  to  adhere  to 
SFO's  preferential  runway  use  program 
in  order  to  operate  aircraft  during  those 
hours,  and  (3)  eliminating  the  existing 
exemption  from  restriction  of  operations 
between  the  hour  of  6:00  a.m.  to  7:00 
a.m.  local  time,  for  Stage  2  aircraft 
operators  that  agree  to  adhere  to  SFO's 
preferential  nmway  use  program.  The 
proposed  effective  date  for  the  proposed 
restriction  is  March  5, 1999.  Public 
comments  on  the  proposed  restriction 
must  be  submitted  directly  to  the 
individual  named  above  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT  and  must  be  received  on  or 
before  October  23, 1998. 

Issued  in  Hawthorne,  California  on 
September  14, 1998. 

Herman  C.  BUat, 

Manager,  Airports  Division,  A  WPSOO, 
Western-Pacific  Region. 
(PR  Doc  98-25865  Filed  9-25-98;  8:45  am] 
BHXMQ  OOOC  141»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federel  Avietion  Adminietration 

Intent  To  Rule  on  Application  To 
Impoee  and  Use  ttte  Revenue  From  a 
Passenger  Facility  Charge  (PFO)  at 
Michiana  Regional  Transportation 
Center,  South  Bend,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Michiana 
Regional  Transportation  Center  under 
the' provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  28, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue,  Room  201.  Des  Plaines,  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  C. 
Schalliol,  Director,  Michiana  Regional 
Transportation  Center  of  the  St.  Joseph 
County  Airport  Authority  at  the 
following  address:  St.  Joseph  Coimty 
Airport  Authority,  Michiana  Regional 
Transportation  Center,  4477  Terminal 
Drive,  South  Bend,  Indiana  46628. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  St.  Joseph 
County  Airport  Authority  tmder 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gregory  N.  Sweeny,  Pn^ram 
Manager,  Chicago  Airports  District 
Office,  2300  East  Devon  Avenue,  Room 
201,  Des  Plaines,  Illinois  60018,  (847) 
294-7526.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  bom  a  PFC  at 
Michiana  Regional  Transportation 
Center  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
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Federal  Aviation  Regulations  (14-CFR  ' 
part  158). 

On  September  14, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  St.  Joseph  County  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  18, 
1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  98-02-C- 
00-SBN. 

Level  of  the  PFC:  $3.00. 

Original  charge  effective  date: 
November  1, 1994. 

Revised  proposed  charge  expiration 
date:  December  31,  2003. 

Total  estimated  PFC  revenue: 
$1,367,991.00. 

Brief  description  of  proposed  projects: 
Hold  Room  "C"  Improvements;  Relocate 
Terminal  Entrance  Road;  Local  Share. 

Reimbursement:  Terminal  Apron 
Rehabilitation,  Lighting  System 
Rehabilitation.  Widen  Runway  18/36, 
Hold  Room  "A"  Improvements,  Install 
Flight  Information  Display  System, 
Widen  and  Strengthen  Taxiways  A  and 
A-1,  Airfield  Clearing  for  Line-of-Sight 
and  Animal  Damage  Control. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  on-demand 
FAR  Part  135  Air  Taxi  Operators  with 
less  than  15  seats. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
die  St.  Joseph  Coimty  Airport  Authority. 

Issued  in  Des  Plaines,  IL,  on  September  21, 
1998. 
Nancy  M.  Nistler, 

Acting  Manager,  Planning/Programming 

Branch,  Airports  Division,  Great  Lakes 

Region. 

[FR  Doc.  98-25872  Filed  9-25-98;  8:45  am) 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Waiver  Petition  Docket  No.  H-Q&-2] 

Petition  for  Waiver  of  Compliance; 
Amendment  to  Notice 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Raiboad  Administration  (FRA)  received 


from  the  National  Railroad  Passenger 
Corporation  (Amtrak)  a  request  for 
waiver  of  compliance  with  certain 
requirements  of  49  CFR  Part  213: 
TRACK  SAFETY  STANDARDS. 

On  July  15, 1998,  FRA  advised  that 
Amtrak  sought  to  conduct  testing  and 
demonstrations  of  the  Spanish  Talgo 
trainset  at  operating  speeds  up  to  125 
mph  and  up  to  four  inches  of  cant 
deficiency  on  the  Northeast  Corridor 
and  requested  relief  from  the 
requirements  of  the  track  safety 
standards.  Amtrak  does  not  seek  to 
operate  the  Talgo  in  revenue  service  on 
the  Northeast  Corridor.  See  Federal 
Register  Notice,  Docket  No.  H-98-2, 
Volume  63,  No.  135.  This  notice  advises 
that  relief  from  the  requirements  of  49 
CFR  213.9,  Classes  of  track,  to  operate 
at  more  than  110  mph  is  no  longer 
necessary  because  the  track  safety 
standards  have  recently  been  revised 
permitting  speeds  up  to  200  mph  in 
accordance  with  the  provisions  of 
Subpart  G.  In  addition,  relief  from  the 
requirements  of  Section  213.57,  Curves; 
Elevations  and  Speed  Limitations,  is  not 
necessary  since  the  level  of  cant 
deficiency  (unbalance)  may  exceed  3 
inches  under  the  new  standards.  See 
Sections  213.307,  Class  of  Track: 
operating  speed  limits;  and  213.329, 
Curves,  elevation  and  speed  limitations; 
Federal  Register  Volume  63,  Niunber 
119,  dated  Jime  22, 1998.  These 
provisions  become  effective  on 
September  21, 1998. 

However,  in  order  to  conduct  the 
testing  and  demonstrations,  FRA  notes 
that  rehef  from  Section  213.345(b), 
Vehicle  Quahfication  Testing,  is 
necessary.  This  section  in  part  requires 
the  use  of  instrumented  wheelsets  to 
measure  wheel/rail  forces.  Amtrak 
advises  that  no  instrumented  wheels  are 
available  for  the  unique  wheel/axle 
arrangement  on  the  Talgo  cars  where 
each  wheel  is  individually  mounted. 
Instead,  Amtrak  proposes  to  conduct 
simulation  studies  and  install  strain 
gauges  in  the  track  itself  to  confirm  that 
the  wheel/rail  forces  are  within 
acceptable  limits. 

Amtrak  anticipates  the  testing  and 
demonstrations  will  be  completed 
within  three  days  after  commencement. 
Following  the  successful  completion  of 
the  testing,  Amtrak  seeks  to  conduct 
three  "VIP"  demonstration  trips 
between  Washington,  D.C.,  and 
Philadelphia,  Pennsylvania. 

Amtrak  and  the  State  of  Washington 
jointly  purchased  a  total  of  three  Talgo 
trainsets  which  are  ciirrently  in 
production  in  Seattle,  Washington.  The 
Amtrak  and  Washington  State  contracts 
require  Talgo  to  demonstrate  lateral 
stability  at  speeds  up  to  125  mph  before 


the  cars  can  be  accepted,  and  Amtrak 
states  that  this  testing  can  only  be 
accomplished  on  the  Northeast 
Corridor. 

Amtrak  states  that  Talgo  trainsets 
routinely  operate  at  up  to  125  mph  and 
seven  inches  of  cant  deficiency  in 
Spain.  In  addition,  the  Talgo  was  tested 
in  1997  at  up  to  eight  inches  of  cant 
deficiency  in  the  Pacific  Northwest 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
conmients.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  commtmications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  nimiber  (e.g..  Waiver 
Petition  Docket  Number  H-98-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA.  Nassif  Building,  400  Seventh 
Street,  S.W.,  Mail  Stop  1  J,  Washington, 
D.C.  20590.  Communications  received 
within  30  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington.  D.C.  20005. 

Issued  in  Washington,  D.C  on  September 
23. 1998. 
Grady  C  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  98-25876  Filed  9-25-98;  8:45  am] 

MLLMQOOOE  4«1»-0*-P 


DEPARTMENT  OF  TRANSPORTATK>N 

Surface  Transportation  Board 
[8TB  Docket  Na  AB-31  (Sut>-Na  33)] 

Grand  Trunk  Western  Railroad 
Incorporated— Abandonment— In 
Macomb  and  Oakland  Counties,  Ml 

On  September  8, 1998,  Grand  Trunk 
Western  Railroad  Incorporated  (GTW) 
filed  with  the  Surface  Transportation 
Board,  Washington,  DC  20423,  an 
application  for  permission  for  the 
abandonment  of  a  portion  of  a  line  of 
railroad  known  as  the  Romeo 
Subdivision  extending  from  railroad 
milepost  19.5  near  Washington  Station 
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(#55532  at  MP  19.9)  in  Washington,  MI, 

to  milepost  37.7  near  Pontiac  Station 

(#55610  at  MP  25.8  on  the  Holly 
Subdivision)  in  Pontiac,  MI,  a  distance 
of  18.2  miles,  in  Macomb  and  Oakland 
Counties,  MI.  The  line  includes  the 
stations  of  Washington  (#55532  at  MP 
19.9),  Rochester  (#55535  at  MP  26.3), 
and  Auburn  Heights  (#55536  at  MP 
31.7),  and  traverses  United  States  Postal 
Service  ZIP  Codes  48094,  48316,  48307, 
48309.  48326,  and  48341.  Neither 
Pontiac  Station  aor  the  Holly 
Subdivision  is  included  in  the  line 
proposed  to  be  abandoned. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
applicant's  entire  case  (case-in-chief)  for 
abandonment  was  Hied  with  the 
application. 

"This  line  of  railroad  has  appeared  on 
the  applicant's  system  diagram  map  in 
category  1  since  April  3,  1998. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979). 

Any  interested  person  may  file  with 
the  Surface  Transportation  Board 
written  comments  concerning  the 
proposed  abandonment  or  protests 
(including  the  protestant's  entire 
opposition  case),  by  October  23, 1998. 
All  interested  persons  should  be  aware 
that  following  any  abandonment  of  rail 
service  and  salvage  of  the  line,  the  line 
may  be  suitable  for  other  public  use, 
including  interim  trail  use.  Any  request 
for  a  public  use  condition  under  49 
U.S.C.  10905  (§1152.28  of  the  Board's 
rules)  and  any  request  for  a  trail  use 
condition  under  16  U.S.C.  1247(d) 
(§1152.29  of  the  Board's  rules)  must  be 
filed  by  October  23. 1998.  The  due  date 
for  applicant's  reply  to  protests  and  its 
response  to  trail  ute  requests  is 
November  9,  1998.  Persons  who  may 
oppose  the  abandonment  but  who  do 
not  wish  to  participate  fully  in  the 
process  by  appearing  et  any  oral 
hearings  or  by  submitting  verified 
statements  of  witnesses  containing 
detailed  evidence  should  file  comments. 
Persons  interested  only  in  seeking 
public  use  or  trail  use  conditions  should 
also  file  comments.  Persons  opposing 
the  proposed  abandonment  that  do  wish 
to  participate  actively  and  fully  in  the 
process  should  file  a  protest. 

In  addition,  a  commenting  party  or 
protestant  may  p'-ovide: 

(i)  An  offier  of  financial  assistance, 
pursuant  to  49  U.S.C.  10904  (due  120 
days  after  the  application  is  filed  or  10 


days  after  the  application  is  granted  by 
the  Board,  whichever  occurs  sooner); 

(ii)  Recommended  provisions  for 
protection  of  the  interests  of  employees; 

(iii)  A  request  for  a  public  use 
condition  under  49  U.S.C.  10905;  and 

(iv)  A  statement  pertaining  to 
prospective  use  of  the  right-of-way  for 
interim  trail  use  and  rail  banking  under 
16  U.S.C.  1247(d)  and  §  1152.29. 

Parties  seeking  information 
concerning  the  filing  of  protests  should 
refer  to  §  1152.25. 

Written  comments  and  protests, 
including  all  requests  for  public  use  and 
trail  use  conditions,  must  indicate  the 
proceeding  designation  STB  No.  AB-31 
(Sub-No.  33)  and  should  be  filed  with 
the  Secretary,  Surface  Transportation 
Board,  Washington,  DC  20423,  no  later 
than  October  23, 1998.  Interested 
persons  may  file  a  written  comment  or 
protest  with  the  Board  to  become  a  party 
to  this  abandonment  proceeding.  A  copy 
of  each  written  comment  or  protest  shall 
be  served  upon  the  representatives  of 
the  applicant,  Robert  P.  vom  Eigen  and 
Jamie  P.  Rennert,  Hopkins  &  Sutter,  888 
Sixteenth  Street,  NW.  Washington,  DC 
20006,  Tel:  (202)  835-8000.  The  original 
and  10  copies  of  all  comments  or 
protests  shall  be  filed  with  the  Board 
with  a  certificate  of  service.  Except  as 
otherwise  set  forth  in  part  1152,  every 
document  filed  with  the  Board  must  be 
served  on  all  parties  to  the 
abandonment  proceeding.  49  CFR 
1104.12(a). 

The  line  sought  to  be  abandoned  will 
be  available  for  subsidy  or  sale  for 
continued  rail  use.  if  the  Board  decides 
to  permit  the  abandonment,  in 
accordance  with  applicable  laws  and 
regulations  (49  U.S.C.  10904  and  49  CFR 
1152.27).  No  subsidy  arrangement 
approved  under  49  U.S.C.  10904  shall 
remain  in  effect  for  more  than  1  year 
unless  otherwise  mutually  agreed  by  the 
parties  (49  U.S.C.  10904(f)(4)(B)). 
Applicant  will  promptly  provide  upon 
request  to  each  interested  party  an 
estimate  of  the  subsidy  and  minimum 
purchase  price  required  to  keep  the  line 
in  operation.  The  carrier's 
representative  to  whom  inquiries  may 
be  made  concerning  sale  or  subsidy 
terms  is  Yves  Lemieux,  Director, 
Business  Planning  and  Network 
Restructuring,  Canadian  National 
Railway  Company,  P.O.  Box  8100, 
Montreal,  Quebec,  Canada  H3C  3N4, 
Tel:  (514)  399-^231. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Surface  Transportation 
Board  or  refer  to  the  full  abandonment 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 


issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis. 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  the  Section  of 
Environmental  Analysis  will  be  served 
upon  all  parties  of  record  and  upon  any 
agencies  or  other  persons  who 
commented  during  its  preparation.  Any 
other  persons  who  would  like  to  obtain 
a  copy  of  the  EA  (or  EIS)  may  contact 
the  Section  of  Environmental  Analysis. 
EAs  in  abandonment  proceedings 
normally  will  be  made  available  within 
33  days  of  the  filing  date  of  the 
application.  The  deadline  for 
submission  of  comments  on  the  EA  will 
generally  be  within  30  days  of  its 
service.  The  comments  received  will  be 
addressed  in  the  Board's  decision.  A 
supplemental  EA  or  EIS  may  be  issued 
where  appropriate. 

Decided:  September  21, 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-25898  Filed  9-25-98;  8:45  am] 

BILUNG  CODE  491S-00-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  General  Counsel 

Appointment  of  Memisers  of  the  Legal 
Division  to  the  Perfonnance  Review 
Board,  Internal  Revenue  Service 

Under  the  authority  granted  to  me  as 
Chief  Counsel  of  the  Internal  Revenue 
Service  by  the  General  Counsel  of  the 
Department  of  the  Treasury  by  General 
Counsel  Order  No.  21  (Rev.  4),  and 
pursuant  to  the  Civil  Service  Reform 
Act,  I  hereby  appoint  the  following 
persons  to  the  Legal  Division 
Performance  Review  Board,  Internal 
Revenue  Service  Panel: 

1.  Chairperson,  Marlene  Gross, 
Deputy  Chief  Counsel; 

2.  Neal  Wolin,  Deputy  General 
Counsel; 

3.  Joseph  Maselli,  Northeast  Regional 
Counsel; 

4.  Richard  J.  Mihelcic,  Associate  Chief 
Counsel  (Finance  and  Management) 

5.  Paul  Kugler,  Assistant  Chief 
Coimsel  (Passthroughs  &  Special 
Industries);  and 

6.  James  W.  Clark,  Pacific  Northwest 
District  Counsel. 

This  publication  is  required  by  5 
U.S.C.  4314(c)4). . 
Stuart  L.  Brown, 

Chief  Counsel,  Internal  Revenue  Service. 
|FR  Doc.  98-25750  Filed  9-25-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel— Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  closed  meeting  of  art 

advisory  panel. 

SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington, DC. 
DATES:  The  meeting  will  be  held 
October  21  and  22, 1998. 
ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
October  21  and  22, 1998  in  Room  118 
beginning  at  9:30  a.m.,  Aerospace 
Center  Building,  901  D  Street,  SW, 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS:4  901  D  Street, 
SW,  Washington,  DC  20024.  Telephone 
(202)  401-4128,  (not  a  toll  free  nimiber). 
SUPPLEMENTARY  INFORMATION: 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  October 
21  and  22, 1998  in  Room  118  beginning 
at  9:30  a.m..  Aerospace  Center  Building, 
901  D  Street,  SW.  Washington,  DC 
20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  retiuns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
retiuns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  Usted 
in  section  552b(c)(3),  (4),  (6),  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  (>der 


12866  and  that  a  regulatory  impact 
analysis  therefore  is  not  required. 
Neither  does  this  docimient  constitute  a 
rule  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6). 
Charles  O.  Rossotti, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-25885  Filed  9-25-98;  8:45  am] 

BIUJNQ  CODE  4S30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0043] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  aimouncing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  for  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  confirm  marital 
status  and  dependency  of  children. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  27, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0043  "in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 


SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  bom  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is~ 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the         * 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Declaration  of  Status  of 
Dependents,  VA  Form  21-686c. 

OMB  Control  Number:  2900-0043. 

Type  of  Review:  Reinstatement, 
without  change,  for  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to  obtain 
the  necessary  information  to  confirm 
marital  status  and  existence  of  any 
dependent  child(ren).  The  information 
is  used  by  VA  to  determine  eligibility  to 
benefits. 

Affected  Public:  Ind:  /iduals  or 
households. 

Estimated  Annual  Burden:  56,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Nimiber  of  Respondents: 
226,000. 

Dated:  August  24, 1998. 

By  direction  of  the  Secreta:y. 
DinaML.NeU«m, 

Director.  Information  Management  Service. 
[FR  Doc  98-25810  Filed  9-25-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  213 

[Docket  No.  RST-90-1,  Notice  No.  8] 

RIN  2130-AA75 

Tracit  Safety  Standards 

Correction 

In  rule  document  98-15932  beginning 
on  page  33992  in  the  issue  of  Monday, 


June  22, 1998,  make  the  following 
corrections: 

§213.113    [Convctod] 

§213.337    [Corrected] 

On  pages  34035  and  34048,  in 
§§  213.113(a)(2)  and  213.337(a)(2),  the 
table  is  corrected  as  set  forth  below: 

BILLING  CODE  15(»4)1-D 
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Part  II 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  1,  et  al. 

Federal  Acquisition  Regulation;  Foreign 

Acquisition  (Part  25  Rewrite);  Proposed 

Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 5. 6. 9. 12, 13, 14, 15, 
17, 25,  and  52 


[FAR  Cm*  97-024 
niN9000-AH30 

Faderai  Acquisition  Regulation; 
Foreign  Acquisition  (Part  25  Rawrlta) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  avilian  Agency 
Acquisition  Cotmcil  and  the  Defense 
Acquisition  Regulations  Ckiuncil  are 
proposing  to  amend  the  Federal 
Acqmsition  Regulation  (FAR)  to  rewrite 
guidance  and  clauses  on  foreign 
acquisition.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  November  27, 1998  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  Attn:  Ms.  Laurie 
Durate,  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405.  E-mail 
comments  submitted  over  Internet 
should  be  addressed  to:  farcase.97- 
024dgsa.gov. 

Please  cite  FAR  case  97-024  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755  for  information  pertaining  to 
statiu  or  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Paul 
Linfield,  Procurement  Analyst,  at  (202) 
501-1757.  Please  cite  FAR  case  97-024. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  constitutes  a  rewrite  of  FAR 
Part  25  and  the  associated  claiises  in 
Part  52.  Part  25  implements  a  number  of 
statutes  and  executive  orders  that  use 
different  terminology  that  have  specific 
definitions.  These  statutes  and 
executive  orders  provide  different 
exceptions  and  may  exempt  certain 


departments  or  agencies.  The  effort  to 
rewrite  FAR  Part  25  was  undertaken  to 
make  the  various  policies  and 
procedures  that  implement  these 
statutes  and  executive  orders  in 
acquisitions  of  foreign  supplies, 
services,  and  construction  materials 
clearer  and  more  understandable  to  the 
reader.  In  addition  to  numerous 
editorial  changes,  some  policies  and 
procedures  were  clarified  to  eliminate 
potential  conflict  or  inconsistency  with 
other  parts  of  the  FAR.  Several  changes 
were  made  to  provide  either  new  or 
more  consistent  and  uniform  direction 
to  agencies.  One  of  the  more  significant 
of  these  changes,  discussed  below, 
addresses  the  treatment  of  U.S.  made 
end  products  for  acquisitions  subject  to 
the  Trade  Agreements  Act. 

To  qualify  as  a  domestic  end  product 
under  the  Buy  American  Act,  the  end 
product  must  be  manufactured  in  the 
United  States  and  the  cost  of  the 
components  manufactured  in  the  United 
States  must  exceed  50%  of  the  cost  of 
all  components.  Under  the  Trade 
Agreements  Act,  the  coimtry  of  origin  of 
an  end  product  that  is  not  wholly  the 
growth,  product  or  manufacture  of  a 
country,  is  the  country  in  which  the  end 
product  is  substantially  transformed 
into  a  new  and  different  article,  without 
regard  to  the  source  of  the  components. 
The  proposed  rule  defines  U.S.  made 
end  products  as  products  that  are 
manufJBCtured  or  substantially 
transformed  in  the  United  States, 
regardless  of  the  source  of  the 
components.  Tlierefore,  U.S.  made  end 
products  pass  the  Trade  Agreements  Act 
country  of  origin  test,  but  do  not 
necessarily  qualify  as  domestic  end 
products  imder  the  Buy  American  Act. 

The  Trade  Agreements  Act  prohibits 
the  purchase  of  foreign  end  products, 
except  for  the  products  of  countries  that 
are  eligible  under  the  Trade  Agreements 
Act,  the  North  American  Free  Trade 
Agreement,  the  Caribbean  Basin 
Economic  Recovery  Initiative,  or  some 
other  agreement.  Tliese  eligible  products 
compete  on  an  equal  basis  with 
domestic  end  products,  without 
application  of  a  Buy  American  Act  or 
Balance  of  Payments  Program 
evaluation  factor. 

The  Trade  Agreements  Act  does  not 
specifically  address  the  treatment  of 
U.S.  made  end  products  that  do  not 
qualify  as  domestic  end  products  imder 
the  Buy  American  Act.  Because  these 
other  U.S.  made  end  products  are 
foreign  end  products  under  the  Buy 
American  Act  and  are  not  the  products 
of  an  eligible  country,  the  current  FAR 
prohibits  a  contractor  fiom  supplying 
these  other  U.S.  made  end  products 


when  the  Trade  Agreements  Act 
applies. 

m  1990,  the  GSBCA  Board  of  Contract 
Appeals  ruled  that  the  Trade 
Agreements  Act  does  not  prohibit  the 
purchase  of  U.S.  products.  See 
Internationa]  Business  Machines  Corp., 
GSBCA  No.  10532-P,  May  18, 1990,  90- 
2  BCA.  U.S.  made  end  products  that  do 
not  meet  the  definition  of  domestic  end 
product  under  the  Buy  American  Act 
are  not  foreign  end  products  included  in 
the  Trade  Agreements  Act  procurement 
prohibition.  Until  now,  the  GSBCA 
decision  has  been  separately 
implemented  by  each  agency.  This 
proposed  rule  revises  the  FAR  to  permit 
the  purchase  of  all  U.S.  made  end 
products,  whether  or  not  they  are 
domestic  end  products.  All  such 
products  compete  equally  with  eligible 
end  products.  Agencies  that  previously 
needed  to  deviate  from  the  FAR  to 
conform  their  acquisitions  to  the 
GSBCA  decision  will  no  longer  need  a 
deviation,  since  that  decision  is 
iniplemented  in  the  proposed  rule. 

However,  the  Board  did  not  rule  on 
the  application  of  the  Buy  American  Act 
when  a  U.S.  made  end  product  that  is 
not  a  domestic  end  product  competes 
with  a  domestic  end  product.  As  a 
result,  an  agency  may  handle  this 
evaluation  differently.  As  a  matter  of 
policy,  agencies  generally  apply  the 
Balance  of  Payments  Pn^ram  to 
overseas  acquisitions  in  the  same  way 
they  apply  the  Buy  American  Act  to 
acquisitions  in  the  United  States.  For 
example,  GSA  and  the  Department  of 
Commerce  do  not  apply  the  Buy 
American  Act  or  Balance  of  Payments 
Program  to  provide  a  preference  for 
domestic  end  products  over  other  U.S. 
made  end  products  that  do  not  qualify 
as  domestic  end  products  when  the 
Trade  Agreements  Act  applies,  i.e..  all 
U.S.  made  end  products  are  treated  the 
same.  On  the  other  hand,  unless  a 
waiver  of  the  Buy  American  Act  has 
been  specifically  granted,  DoD  does 
provide  an  evaluation  preference  to 
domestic  end  products,  when  such 
products  are  competing  with  other  U.S. 
made  end  products  that  do  not  qualify 
as  domestic  end  products.  DoD  has 
waived  application  of  the  Buy  American 
Act/Balance  of  Payments  Program  for  all 
U.S.  made  information  technology  end 
products,  when  the  Trade  Agreements 
Act  applies. 

The  evaluation  procedures  at  FAR 
25.502(b)(2)  are  appropriate  for  those 
agencies  that  provide  the  same 
treatment  to  all  U.S.  made  end  products. 
The  proposed  rule  does  not  require  a 
determination  as  to  whether  a  U.S. 
made  end  product  is  domestic  through 
an  assessment  of  the  source  and  value 
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of  the  components.  Agencies,  such  as 
DoD,  that  in  some  cases  apply  the  Buy 
American  Act  or  Balance  of  Payments 
Program  evaluation  preference  to 
domestic  end  products  in  competition 
with  other  U.S.  made  end  products  in 
acquisitions  subject  to  the  Trade 
Agreements  Act,  may  provide 
alternative  evaluation  procediu«s  in 
agency  FAR  supplements. 

Numerous  structural  and  editorial 
changes  are  proposed.  Revisions 
include— (1)  adding  an  overview  to  help 
readers  imderstand  the  part  (25.001, 
General);  (2)  adding  25.002, 
AppUcability  of  subparts;  (3)  adding 
definitions  of  "cost  of  components," 
"eligible  offer,"  "noneligible  product," 
"Israeli  end  product,"  "nondesignated 
country  end  product,"  and  "U.S.  made 
end  product;"  eliminating  xmnecessary 
definitions;  and  relocating  all 
definitions  to  25.003;  and  (4)  adding 
text  and  examples  for  evaluating  o^rs 
under  the  Buy  American  Act  and  trade 
agreements  for  supply  contracts. 

In  this  proposed  nue,  the  clauses 
prescribed  in  Part  25  have  been 
renumbered,  revised,  and  sometimes 
both.  In  order  to  better  understand  the 
revisions  to  Part  52,  the  following  list  is 
provided: 


Curent  FAR  section 

New  FAR 
section 

5?.??5-1  and -6 ~ „.. 

52.226-2 

52.22S-3  and  -7 

52.225-4  

52.225-6  .. 

52.225^ 
.     5222S-7 
62.225-1 
62.225-17 
52.225-9 

52.225-8 

52.225-9 

52.225-10 

5?.??^11  

52.225-6 
52.225-6 
52.225-8 
62.225-13 

5?,??5-i?  

52.225-10 

52,??&-13 

52.225-12 

52.225-14 

52225-14 

52.225-15  and  -22 

52.225-18 

52.225-1 9  .- 

52.225-11 
52225-15 
52225-16 

52.225-20 

52.226-21  

S222&-A 
52225-3 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601,  et  seq.. 


because  it  primarily  clarifies  existing 
guidance  pertaining  to  acquisition  of 
foreign  supplies,  services,  and 
construction.  An  Initial  Regulatory 
Flexibility  Analysis  has,  tl^refbre,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  Mdth  5  U.S.C.  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  97-024),  in 
correspondence. 

C  Paperwork  Redaction  Ad 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501,  et  seq.)  is  deemed  to  apply 
because  the  proposed  rule  contains 
information  collection  requirements. 
These  information  collection 
requirements  were  submitted  and 
cleared  by  the  Office  of  Management 
and  Budget  (QMB)  under  44  U.S.C. 
3501,  et  seq.  The  OMB  control  niunbers 
are  9000-0022,  9000-0023,  9000-0024, 
9000-0025,  9000-0130,  and  9000-0141. 

The  existing  provisions  at  52.225-1, 
Buy  American  Certificate,  and  52.225-6, 
Baknce  of  Payments  Program  Certificate 
(OMB  Control  Numbers  9000-0024  and 
9000-0023,  respectively),  are  now 
combined  into  a  new  provision  at 
52.225-2,  Buy  American  Act — ^Balance 
of  Payments  Program  Certificate,  with 
no  change  in  paperwork  biirden.  The 
existing  provision  at  52.225-8,  Buy 
American  Act — ^Trade  Agreements — 
Balance  of  Payments  Program  Certificate 
(OMB  Control  Number  9000-0025)  is 
replaced  by  the  provision  at  52.225-6, 
Trade  Agreements  Certificate.  The 
existing  provision  at  52.225-20,  Buy 
American  Act — North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program  Certificate 
(OMB  Control  Niunber  9000-0130)  is 
replaced  by  the  provision  at  52.225—4, 
Buy  American  Act — North  American 
Free  Trade  Agreement — IsraeH  Trade 
Act — Balance  of  Payments  Program 
Certificate.  These  replacement 
provisions  eliminate  redimdandes  in 
required  listing  of  foreign  end  products 
and  coimtry  of  origin.  Tlie  provisions 
and  clauses  at  52.225-5,  Buy  American 
Act — Construction  Materials;  52.225-15, 


Buy  American  Act — Construction 
Materials  under  Trade  Agreements  Act 
and  North  American  Free  Trade 
Agreement;  52.225-12,  Notice  of  Buy 
American  Act  Requirement — 
Construction  Materials;  52.225-13, 
Notice  of  Buy  American  Act 
Requirement — Construction  Materials 
under  Trade  Agreements  Act  and  North 
American  Free  Trade  Agreement  (OMB 
Qearance  9000-0141);  and  52.225-22. 
Balance  of  Payments  Program — 
Construction  Materials — NAFTA,  are 
replaced  by  the  provisions  and  clauses 
at  52.225-9,  Buy  American  Act — 
Balance  of  Payments  Program — 
Construction  Materials;  52.225-10, 
Notice  of  Buy  American  Act/Balance  of 
Payments  Program  Requirement — 
Construction  Materials;  52.225-11,  Buy 
American  Act — ^Balance  of  Payments 
Program — Construction  Materials  under 
Trade  Agreements;  and  52.225-12. 
Notice  of  Buy  American  Act/Balance  of 
Payments  Program  Requirement — 
Construction  Materials  undn*  Trade 
Agreements.  There  is  no  change  in 
burden  relating  to  the  reniunbered 
clause  at  52.225-8  entitled  "Duty-Free 
Entry,"  currently  52.225-10  (OMB 
Clearance  9000-0022). 

List  of  Subjects  in  48  CFR  Parts  1, 5, 6, 
9, 12, 13, 14,  IS,  17, 25,  and  52 

Government  procurement. 

Dated:  September  18. 1998. 
Edward  CLoab, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1,  5,  6,  9, 12, 13, 14, 15. 17.  25. 
and  52  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1.  5.  6,  9,  12, 13, 14, 15, 17.  25. 
and  52  continues  to  read  as  follovra: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISmON 
REQULATIONS  SYSTEM 

2.  Section  1.106  is  amended  in  the 
table  following  the  introductory 
paragraph  by  removing  the  FAR 
Segment  and  OMB  Control  number  in 
the  left  columns  and  inserting  the  FAR 
Segment  and  OMB  Control  Number 
listed  in  the  right  columns  as  follows: 


Remove 

Insert 

FAR  seQinent 

OMB  control  No. 

FAR  segment 

OMB  control  No. 

52225-1 

9000-0024 

52225-2 

9000-0023  and  9000-0024 

S222&-6 

9000-0023 

52225-4 

900(M)130 

52225-8 

9000-0026 

52225-6 

9000-0025 

52225-10 

9000-0022 

S222&-8 

9000-0022 

■52225-20 

9000-0130 

52225-9 

9000-0141 

52225-11 

9000-0141 

51644  Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998  /  Proposed  Rules 


PART  5— PUBUCIZINQ  CONTRACT 
ACTIONS 

5.301    [Amended] 

3.  Section  5.301  is  amended  in  the 
parenthetical  in  paragraph  (a)(1)  by 
removing  "(see  25.402  and  25.403)"  and 
inserting  "(see  subpart  25.4)". 

PART  6-COMPETmON 
REQUIREMENTS 

4.  Section  6.303-1  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)  to  read  as  follows: 

6.303-1    Requirements. 

•        •        *        *        » 

(d)  Contract  actions  subject  to  the 
Trade  Agreements  Act  (see  subpart  25.4) 
may  be  made  without  providing  for  full 
and  open  competition  only  when 
permitted  and  justified  pursuant  to  this 
subpart.  *  •  • 


PART  9-CONTRACTOR 
QUAUFICATIONS 

5.  Section  9.205  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

9.20S    Opportunity  for  qualification  before 


(b)  The  activity  responsible  for 
establishing  a  qualification  requirement 
shall  keep  any  list  maintained  of  those 
already  qualified  open  for  inclusion  of 
additional  products,  manufacturer,  or 
other  potential  sources,  including 
eligible  products  fi'om  designated 
countries  under  the  terms  of  the  Trade 
Agreement&Act  (see  subpart  25.4). 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

6.  Section  12.205  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

12.206    Offers. 

•        •        •     .   *        * 

(c)  Consistent  with  the  requirements 
at  5.203(b),  the  contracting  officer  may 
allow  fewer  than  30  days  response  time 
for  receipt  of  offers  for  commercial 
items,  unless  the  acquisition  is  subject 
to  NAFTA  or  the  Trade  Agreements 
Act(see  5.203(h)). 

12.504    [Amended] 

7.  Section  12.504  is  amended  by 
removing  paragraphs  (a)(2)  through 


(a)(4)  and  redesignating  (a)(5)  through 
(a)(15)  as  (a)(2)  through  (a)(12), 
respectively. 

PART  13-SIMPUFIED  ACQUISITION 
PROCEDURES 

13.101    [Amended] 

8.  Section  13.101  is  amended  by 
removing  paragraph  (a)(3)  and 
redesignating  (a)(4)  as  (a)(3). 

PART  14-SEALED  BIDDING 

9.  Section  14.201-6  is  amended  by 
revising  paragraphs  (x)  and  (y)  to  read 
as  follows: 

14.201-6    Solicitation  provisions. 

•        •        *        •        * 

(x)  The  provision  at  52.214-34, 
Submission  of  Offers  in  the  English 
Language,  is  required  in  solicitations 
that  include  any  of  the  clauses 
prescribed  in  25.1101  or  25.1102.  It  may 
be  included  in  other  soUcitations  when 
the  contracting  officer  decides  that  it  is 
necessary. 

(y)  The  provision  at  52.214-35, 
Submission  of  Offers  in  U.S.  Currency, 
is  required  in  solicitations  that  include 
any  of  the  clauses  prescribed  in  25.1101 
or  25.1102,  unless  the  clause  at  52.225- 
17,  Evaluation  of  Foreign  Currency 
Offers,  prescribed  in  25.1103(d)  is 
included.  It  may  be  included  in  other 
solicitations  when  the  contracting 
officer  decides  that  it  is  necessary. 

14.409-1    [Amended] 

10.  Section  14.409-1  is  amended  in 

paragraph  (a)(2)  by  removing  the 
reference  "25.405(e)"  and  inserting 
"25.408(a)(5)". 

PART  15-CONTRACTINQ  BY 
NEGOTIATION 

15.200    [Amended] 

11.  Section  15.209  is  amended  by 
removing  the  reference  "25.901"  and 
inserting  "25.1001"  in  paragraph  (b)(4). 

PART  17— SPECIAL  CONTRACTING 
METHODS 

12.  Section  17.203  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

17.203    Solicitations. 

«        •        •        •        * 

(h)  Include  the  value  of  options  in 
determining  if  the  acquisition  will 


exceed  the  Trade  Agreements  Act  and 
North  American  Free  Trade  Agreement 
thresholds. 

13.  Part  25  is  revised  to  read  as 
follows: 

PART  25-FOREIQN  ACQUISITION 

25.000  Scope  of  part. 

25.001  General. 

25.002  Applicability  of  subparts. 

25.003  Definitions. 

Subpart  25.1— Buy  American  Act— Supplies 

25.100  Scope  of  subpart. 

25.101  General. 

25.102  Policy. 

25.103  Exceptions. 

25.104  Nonavailable  articles. 

25.105  Determining  reasonableness  of  cost. 

Subpart  25.2— Buy  American  Act- 
Construction  Materials 

25.200  Scope  of  subpart. 

25.201  Policy. 

25.202  Exceptions. 

25.203  Preaward  determinations. 

25.204  Evaluating  offers  of  foreign 
construction  material. 

25.205  Postaward  determinations. 

25.206  Noncompliance. 

Subpart  25.3— Balance  of  Payments 
Program 

25.300  Scope  of  subpart 

25.301  General. 

25.302  Policy. 

25.303  Exceptions. 

25.304  Procedures. 

Subpart  25.4— Trade  Agreements 

25.400  Scope  of  subpart 

25.401  Exceptions. 

25.402  General. 

25.403  Trade  Agreements  Act. 

25.404  Caribbean  Basin  Trade  Initiative. 

25.405  North  American  Free  Trade 
Agreement  (NAFTA). 

25.406  IsraeU  Trade  Act 

25.407  Agreement  on  Trade  in  Civil 
Aircraft. 

25.408  Procedures. 

Sul)part  25.5— Evaluating  Foreign  Offers- 
Supply  Contracts 

25.501  General. 

25.502  Application. 

25.503  Group  offers. 

25.504  Evaluation  examples. 
25.504-1    Buy  American  Act/Balance  of 

Payments  Program. 
25.504-2    Trade  Agreements  Act/Caribbean 

Basin  Trade  Initiative/NAFTA. 
25.504-3  Other  trade  agreements. 
25.504—4    Group  award  basis. 
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Subpart  25.6— Trad*  Sanctions 

25.600  Scope  of  subpart 

25.601  Policy. 

25.602  Exceptions. 

Sulipart  25.7— Prohibited  Sourcea 

25.701  Restrictions. 

25.702  Source  of  further  information. 

Subpart  25.8— Other  International 
Agraamants  and  Coordination 


25.801 
25.802 


General. 
Procedures. 


Subpart  25.9-Cualoma  and  Outlaa 

25.900  Scope  of  subpart 

25.901  Policy. 

25.902  Procedures. 

25.903  Exempted  supplies. 

Subpart  2S.10-Additionai  Forslgn 
Acqulaition  Raguiationa 

25. 1001  Waiver  of  right  to  examination  of 
records. 

25.1002  Use  of  foreign  currency. 

Subpart  25.11— SolicitMion  Provlsiona  and 
Contract  Clauaaa 

25.1101  Acquisition  of  supplies. 

25.1102  Acquisition  of  construction. 

25.1103  Other  provisions  and  clauses. 
Aotiiorily:  40  U.S.C.  486(c);  10  U.S.C 

chapter  137;  and  42  U.S.C.  2473(c). 

PART  25-FOREIQN  ACQUISITION 

25.000   Scopaofpart 

This  part  provides  policies  and 
procedtires  for  acquiring  foreign 
supplies,  services,  and  construction 


Subpart 


materials.  It  implements  the  Buy 
American  Act.  the  Balance  of  Payments 
Program,  trade  agreements,  and  other 
laws  and  regulations. 

25.001    QaneraL 

(a)  The  Buy  American  Act — 

(1)  Restricts  the  purchase  of  supplies, 
that  are  not  domestic  end  products,  for 
use  within  the  United  States.  A  foreign 
end  product  may  be  purchased  if  it  is 
determined  that  the  price  of  the  lowest 
domestic  offer  is  unreasonable,  or  if 
another  exception  appUes  (see  subpart 
25.1);  and 

(2)  Requires  that,  with  some 
exceptions,  only  domestic  construction 
materials  be  used  in  contracts  for 
construction  in  the  United  States  (see 
subpart  25.2). 

(b)  The  Balance  of  Payments  Program 
(see  subpart  25.3)  is  similar  to  the  Buy 
American  Act  in  its  implementation 
except  that  it  applies  to  the  purchase  of 
supplies  for  use  outside  the  United 
States,  and  construction  materials  for 
construction  contracts  performed 
outside  the  United  States. 

(c)  The  restrictions  in  the  Buy 
American  Act  and  the  Balance  of 
Payments  Program  are  waived  in 
acquisitions  subject  to  certain  trade 
agreements  (see  subpart  25.4).  In  these 
acquisitions,  end  products  and 
construction  materials  from  certain 
countries  receive  nondiscriminatory 


treatment  in  evaluation  with  domestic 
offers.  Generally,  the  dollar  value  of  the 
acquisition  will  determine  which  of  the 
trade  agreements  applies.  Exceptions  to 
the  applicability  of  the  trade  agreements 
are  described  in  subpart  25.4. 

(d)  The  test  used  to  determine  the 
country  of  origin  for  an  end  product 
under  the  trade  agreements  is  different 
from  the  test  used  to  determine  the 
cotmtry  of  origin  for  an  end  product 
under  the  Buy  American  Act  (see 
definitions  of  "end  product"  in  25.003). 
The  Buy  American  Act  uses  a  two-part 
test  to  define  a  "domestic  end  product" 
(manufacture  in  the  United  States  and  a 
fonnula  based  on  cost  of  domestic 
components).  Under  the  trade 
agreements,  the  test  to  determine 
country  of  origin  is  "substantial 
transfonnation,"  i.e.,  transforming  an 
article  into  a  new  and  different  article 
of  commerce,  with  a  name,  character,  or 
use  distinct  from  the  original  article. 

(e)  Sanctions  have  been  imposed 
against  some  European  Union  countries 
for  discriminating  against  U.S.  products 
and  services  (see  subpart  25.6). 

2Sl002   AppHcabiiityofaubpana. 

The  applicabihty  of  the  subparts  is 
shown  in  the  following  table. 
Comprehensive  procedures  for  ofiier 
evaluation,  and  examples,  are  provided 
in  subpart  25.5. 


25.1  Buy  American  Ad— Supplies  ~ 

25.2  Buy  American  Act— Construction  Materials 

25.3  Balance  of  Payments  Program 

25.4  Trade  Agreements 

25.5  Evaluating  Foreign  Offers— Supply  Contracts 

25.6  Trade  Sanctions - 

2d<7    PronKMBQ  ooufCBS  • » •..»••• 

25.8  Other  imemational  Agreements  and  Coordviation 

25.9  Customs  and  Duties 

25.10  AddMional  Foreign  Acquisition  Regulations 

25.11  Solicitation  Provisions  and  Contract  Clauses 


Supplies  for  use 


Inside  U.S. 


X 
X 
X 
X 
X 
X 
X 
X 


Outside 
U.S. 


X 
X 
X 
X 
X 
X 


X 
X 


Construction 


Inside  U.S. 


X 

x" 

X 


X 
X 


Outside 
U.S. 


X 
X 

"x 

X 
X 

"x 

X 


Services  performed 


Inside  U.S. 


X 
X 


X 
X 


Outside 
U.S. 


X 
X 
X 

X 
X 


25.003    Dcfinitiona. 

As  used  in  this  part — 

Canadian  end  product  means  an 
article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  Canada;  or 

(2)  In  the  case  of  an  article  that 
consists  in  whole  or  in  part  of  materials 
from  another  country,  has  been 
sul»tantially  transformed  in  Canada 
into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or 
tise  distinct  from  that  oif  the  article  or 
articles  from  which  it  was  transformed. 
The  term  refers  to  a  product  offered  for 


purchase  tmder  a  supply  contract,  but 
for  purposes  of  caloilating  the  value  of 
the  end  product  includes  services 
(except  transportation  services) 
incidental  to  the  article,  provided  that 
the  value  of  those  incidental  services 
does  not  exceed  that  of  the  article  itself. 
Caribbean  Basin  country  means  any  of 
the  following  countries:  Antigua  and 
Barbuda,  Aruba,  Bahamas,  Barbados, 
Belize,  British  Virgin  Islands,  Costa 
Rica,  Dominica,  Dominican  Republic,  El 
Salvador,  Grenada,  Guatemala,  Guyana, 
Haiti,  Honduras,  Jamaica,  Montserrat, 
Netherlands  Antilles,  Nicaragua, 


Panama,  St.  Kitts  and  Nevis,  St.  Luda, 
St.  Vincent  and  the  Grenadines,  Tobago 
and  Trinidad. 

Caribbean  Basin  country  end  product 
means  an  article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  Caribbean  Basin 
country;  or 

(2)  In  the  case  of  an  article  that 
consists  in  whole  or  in  part  of  materiaS"^ 
from  another  coimtiy,  has  been 
substantially  transformed  in  a  Caribbean 
Basin  coimtty  into  a  new  and  different 
article  of  commerce  with  a  name, 
diaracter,  or  use  distinct  from  that  of 
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the  article  or  articles  from  which  it  was 
transformed.  The  term  refers  to  a 
product  offered  for  purchase  imder  a 
supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  the  article; 
provided  that  the  value  of  those 
incidental  services  does  not  exceed  that 
of  the  article  itself.  The  term  excludes 
products  that  are  excluded  from  duty- 
free treatment  for  Caribbean  countries 
under  19  U.S.C.  2703(b),  which 
presently  are — 

(i)  Textiles  and  apparel  articles  that 
are  subject  to  textile  agreements; 

(ii)  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  not  designated  as  eligible 
articles  for  the  purpose  of  the 
Generalized  System  of  Preferences 
under  Title  V  of  the  Trade  Act  of  1974; 

(iii)  Tuna,  prepared  at  preserved  in 
any  manner  in  airtight  containers; 

(iv)  Petroleum,  or  any  product  doived 
from  petroleum;  and 

(v)  Watches  and  watch  parts 
(including  cases,  bracelets,  and  straps) 
of  whatever  type  including,  but  not 
limited  to,  mechanical,  quartz  digital,  or 
quartz  analog, -if  such  watches  or  watch 
parts  contain  any  material  that  is  the 
product  of  any  country  to  which  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  column  2  rates 
of  duty  apply. 

CMl  aircraft  and  related  articles 
means — 

(1)  All  aircraft  other  than  aircraft  to  be 
purchased  for  us4  by  the  Department  of 
Defense  or  the  U.S.  Coast  Guard; 

(2)  The  engines  (and  parts  and 
components  for  incorporation  into  the 
engines)  of  these  aircraft; 

(3)  Any  other  parts,  components,  and 
subassemblies  for  incorporation  into  the 
aircraft;  and 

(4)  Any  groimd  flight  simulators,  and 
parts  and  components  of  these 
simulators,  for  use  with  respect  to  the 
aircraft,  whether  to  be  used  as  original 
or  replacement  equipment  in  the 
manufacture,  repair,  maintenance, 
rebuilding,  modification,  or  conversion 
of  the  airaaft  and  without  regard  to 
whether  the  aircraft  or  articles  receive 
duty-free  treatment  under  section 
601(a)(2)  of  the  Trade  Agreements  Act. 

Ounponents  means  those  articles, 
materials,  and  supplies  incorporated 
directly  into  the  end  products. 

Construction  means  construction, 
alteration,  or  repair  of  any  public 
building  or  public  work. 

Construction  material  means  an 
article,  material,  or  supply  brought  to 
the  constructicui  site  by  a  contractor  or 
subcontractor  for  incorporation  into  the 
building  or  w(vk.  The  term  also 


includes  an  item  brought  to  the  site 
preassembled  from  articles,  materials,  or 
supplies.  However,  emergency  life 
safety  systems,  such  as  emergency 
lighting,  fire  alarm,  and  audio 
evacuation  systems,  that  are  discrete 
systems  incorporated  into  a  public 
building  or  work  and  that  are  produced 
as  complete  systems,  shall  be  evaluated 
as  a  single  and  distinct  construction 
material  regardless  of  when  or  how  the 
individual  parts  or  components  of  such 
systems  are  delivered  to  the 
construction  site.  Materials  purchased 
directly  by  the  Government  are 
supplies,  not  construction  material. 
Osst  of  components  means — 

(1)  For  components  purchased  by  the 
contractor,  the  acquisition  cost, 
including  transportation  costs  to  the 
place  of  incorporation  into  the  end 
product  (whether  or  not  such  costs  are 
paid  to  a  domestic  firm),  and  any 
applicable  duty  (whether  or  not  a  duty- 
free entry  certificate  is  issued);  or 

(2)  For  components  mcnu&ctured  by 
the  contractor,  all  costs  associated  with 
the  manufactiire  of  the  component, 
including  transportation  costs  as 
described  in  paragraph  (1)  of  this 
definition,  plus  allocable  overhead 
costs,  but  excluding  profit.  Cost  of 
components  does  not  include  any  costs 
associated  with  the  manufacture  of  the 
end  product 

Customs  territory  of  the  United  States 
means  the  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

Designated  country  means  any  of  the 
following  countries: 

Aruba 

Austria 

Bangladesh 

Bel^um 

Benin 

Bhutan 

Botswana 

Burkina  Faso 

Burundi 

Canada 

Cape  Verde 

Central  African  Republic 

Chad 

Comoros 

Denmark 

Djibouti 

Equatorial  Guinea 

Finland 

France 

Gambia 

Gennany 

Greece 

Guinea 

Guinea-Bissau 

Haiti 

Hong  Kong 

Ireland 

Israel 

Italy 

Japan 

Kiribati 


Korea,  Republic  of  Lesotho 

Liechtenstein 

Luxembourg 

Malawi 

Maldives 

Mali 

Mozambique 

Nepal 

Netherlands 

Niger 

Norway 

Portugal 

Rwanda 

Sao  Tome  and  Principe 

Siena  Leone 

Singapore 

Somalia 

Spain 

Sweden 

Smtzerland 

Tanzania  U.R. 

Togo 

Tuvalu 

Uganda 

United  Kingdom 

Vanuatu 

Western  Samoa 

Yemen 

Designated  country  end  product 
means  an  article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  designated  cotmtry;  or 

(2)  In  the  case  of  an  article  that 
consists  in  whole  or  in  part  of  materials 
bom  another  cotmtry.  has  been 
substantially  transformed  in  a 
designated  country  into  a  new  and 
different  article  of  commerce  with  a 
name,  character,  or  use  distinct  from 
that  of  the  article  or  articles  from  which 
it  was  transformed.  The  term  refsre  to  a 
product  offered  for  purchase  under  a 
supply  contract,  but  for  purposes  of 
calculating  the  value  of  ^e  end  product 
includes  services  (except  transportation 
services)  incidental  to  the  article; 
provided  that  the  value  of  those 
incidental  services  does  not  exceed  that 
of  the  article  itself. 

Domestic  construction  material 
means — 

(1)  An  unmanufactured  construction 
material  mined  or  produced  in  the 
United  States:  or 

(2)  A  construction  material 
manufactured  in  the  United  States,  if 
the  cost  of  its  components  mined, 
produced,  or  manu&ctured  in  the 
United  States  exceeds  50  p«cent  of  the 
cost  of  all  its  components.  Components 
of  foreign  origin  of  the  same  claiss  or 
kind  for  whidi  nonavailability 
determinations  have  been  made  are 
treated  as  domestic. 

Domestic  end  [xoduct  means — 

(1)  An  unmanufactured  end  product 
mined  or  produced  in  the  United  States; 
or 

(2)  An  end  product  manufactured  in 
the  United  States,  if  the  cost  of  its 
components  mined,  produced,  or 
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manufactiired  in  the  United  States 
exceeds  50  percent  of  the  cost  of  all  its 
components.  Components  of  foreign 
origin  of  the  same  class  or  kind  as  those 
that  the  agency  determines  are  not 
mined,  produced,  or  manufactured  in 
siifQcient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality  are  treated  as  domestic.  Scrap 
generated,  collected,  and  prepared  for 
processing  in  the  United  States  is 
considered  domestic. 

Domestic  offer  means  an  offer  of  a 
domestic  end  product.  When  the 
solicitation  specifies  that  award  will  be 
made  on  a  group  of  line  items,  a 
domestic  offer  means  an  offer  where  the 
proposed  price  of  the  domestic  end 
products 'exceeds  SO  percent  of  the  total 
proposed  price  of  the  group. 

Eligible  offer  means  an  offer  of  an 
eligible  product.  When  the  solicitation 
specifies  that  award  will  be  made  on  a 
group  of  line  items,  an  eligible  offer 
means  a  foreign  offer  where  the 
combined  proposed  price  of  the  eligible 
products  and  Uie  domestic  end  products 
exceeds  50  percent  of  the  total  proposed 
price  of  the  group. 

Eligible  product  means  a  foreign  end 
product  thiat  is  not  subject  to  the 
discriminatory  treatment  of  the  Buy 
American  Act  or  the  Balance  of 
Payments  Program  due  to  the 
applicability  of  a  trade  agreement  to  a 
particular  acquisition. 

£nd  product  means  those  articles, 
materials,  and  supplies  to  be  acquired 
imder  the  contract  for  public  use. 

Foreign  construction  material  means  a 
construction  material  other  than  a 
domestic  construction  material. 

Foreign  contractor  means  a  contractor 
or  subcontractor  organized  or  existing 
under  the  laws  of  a  country  other  than 
the  United  States,  its  territories,  or 
possessions. 

Foreign  end  product  means  an  end 
product  othor  than  a  domestic  aid 
product. 

Foreign  offer  means  any  offer  other 
than  a  domestic  offar. 

Israeli  end  product  means  an  article 
that— 

(1)  Is  wholly  the  growth,  product,  or 
manufecture  of  Israel:  or 

(2)  In  the  case  of  an  article  that 
consists  in  whole  or  in  part  of  materials 
from  another  country,  has  been 
substantially  transformed  in  Israel  into 
a  new  and  difiiarent  article  of  commerce 
with  a  name,  character,  or  use  distinct 
from  that  of  the  article  or  articles  from 
which  it  was  transformed. 

Mexican  end  product  means  an  article 
that— 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  Mexico;  at 


(2)  In  the  case  of  an  article  that 
consists  in  whole  or  in  part  of  materials 
from  another  country,  has  been 
substantially  transformed  in  Mexico 
into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or 
use  distinct  from  that  of  the  article  or 
articles  from  which  it  was  transformed. 
The  term  refers  to  a  product  offered  for 
purchase  under  a  supply  contract,  but 
for  purposes  of  calculating  the  value  of 
the  end  product  includes  services 
(except  transportation  services) 
incidental  to  the  article;  provided  that 
the  value  of  those  incidental  services 
does  not  exceed  that  of  the  article  itself. 

Noneligible  product  means  a  foreign 
end  product  that  is  not  an  eligible 
product  -^^ 

North  American  Free  Trade 
Agreement  (NAFTA)  country  means 
Canada  or  Mexico. 

NAFTA  country  end  product  means 
an  article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  NAFTA  country;  or 

(2)  In  the  case  of  an  article  that 
consists  in  whole  or  in  part  of  materials 
from  another  coimtry.  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article 
of  conmierce  with  a  name,  character,  or 
use  distinct  from  that  of  the  article  or 
articles  from  which  it  was  transformed. 
The  term  refers  to  a  product  offered  for 
purchase  imder  a  supply  contract,  but 
for  purposes  of  calculating  the  value  of 
the  «id  product  includes  services 
(except  transportation  services) 
incidental  to  the  article;  provided  that 
the  value  of  those  incidental  services 
does  not  exceed  that  of  the  article  itself. 

Sanctioned  European  Union  (EU) 
country  construction  means 
construction  to  be  performed  in  a 
sanctioned  EU  member  state. 

Saitctioned  EU  country  end  product 
means  an  article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  sanctioned  EU  member 
state;  or 

(2)  In  the  case  of  an  article  that 
consists  in  whole  or  in  part  of  materials 
from  another  country,  has  been 
substantially  transformed  in  a 
sanctioned  EU  member  state  into  a  new 
and  different  article  of  commerce  mth 
a  name,  character,  or  use  distinct  from 
that  of  the  article  or  articles  from  which 
it  was  transformed.  The  term  refiars  to  a 
product  offered  for  purchase  under  a 
supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  the  article; 
provided  that  the  value  of  those 
incidental  services  does  not  exceed  that 
of  the  article  itself. 


Sanctioned  EU  country  services 
means  services  to  be  performed  in  a 
sanctioned  EU  member  state. 

Sanctioned  EU  member  state  means 
Austria.  Belgium.  Deiunaik.  Finland, 
France,  Ireland,  Italy.  Luxembourg,  the 
Netherlands.  Svyedoi,  or  the  United 
Kingdom. 

United  States  means  the  50  states  and 
the  District  of  Columbia,  its  possessions, 
the  Commonwealth  of  Puerto  Rico,  and 
any  other  place  subject  to  its 
jiuisdiction.  but  does  not  include  leased 
bases  or  trust  territories. 

U.S.  made  end  product  means  an 
article  that  has  been  manufactured  in 
the  United  States  or  that  has  been 
substantially  transformed  in  the  United 
States  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or 
use  distinct  bom  that  of  the  article  or 
articles  from  which  it  was  transformed. 

Subpart  2S.1— Buy  Amartean  Act— 


25.100  Scope  of  < 
This  subpart  implements  the  Buy 

American  Act  (41  U.S.C.  lOa-lOd)  and 
Executive  Order  10582,  E)ecember  17. 
1954  (as  amended).  It  applies  to 
supplies  acquired  for  use  in  the  United 
States,  including  supplies  acquired 
under  contracts  set  aside  for  small 
business  concerns,  if— 

(a)  The  supply  contract  exceeds  the 
micrt^urchase  threshold;  or 

(b)  Ine  supply  portion  of  a  contract 
for  services  that  involves  the  furnishing 
of  supplies  [e.g.,  lease)  exceeds  the 
micro-purchase  threshold. 

25.101  QanwaL 

(a)  The  Buy  American  Act  restricts  the 
purdiase  of  supplies  that  are  not 
domestic  end  products.  For 
manufactured  end  products,  the  Buy 
American  Act  uses  a  two-part  test  to 
define  a  domestic  end  product — 

(1)  The  article  must  be  manufactured 
in  the  United  States;  and 

(2)  The  cost  of  domestic  components 
must  exceed  50  percent  of  the  cost  of  all 
the  components. 

(b)  The  Buy  American  Act  applies  to 
small  business  set-asides.  The  product 
of  a  small  business  ctmcem  (see  subpart 
19.5)  is  a  U.S.  made  end  product,  but  is 
not  a  domestic  end  product  unless  it 
meets  the  component  test  in  paragraph 
(a)(2)  of  this  section. 

(c)  Exceptions  that  allow  the  purchase 
of  a  foreign  end  product  are  listed  at 
25.103.  llie  unreasonable  cost  exception 
is  implemented  through  the  use  of  an 
evaluation  factor  applied  to  low  foreign 
offers  that  are  not  eligible  offers  (see 
25.003).  The  evaluation  factor  is  not 
used  to  provide  a  preference  for  one 
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foreign  offer  over  another.  Evaluation 
procedures  and  examples  are  provided 
in  subpart  25.5. 

25.102  Policy. 

Except  as  provided  in  section  25.103, 
only  domestic  end  products  shall  be 
acquired  for  public  use  inside  the 
United  States. 

25.103  Exceptions. 

When  one  of  the  following  exceptions 
applies,  a  foreign  end  product  may  be 
acquired  without  regard  to  the 
restrictions  of  the  Buy  American  Act: 

(a)  Public  interest.  The  head  of  the 
agency  may  make  a  determination  that 
domestic  preference  would  be 
inconsistent  vtrith  the  public  interest. 
This  exception  applies  when  an  agency 
has  an  agreement  with  a  foreign 
government  that  provides  a  blanket 
exception  to  the  Buy  American  Act. 

(b)  Nonavailability.  A  determination 
may  be  made  that  an  article,  material,  or 
supply  is  not  mined,  produced,  or 
manufiactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality. 

(1)  A  nonavailabiUty  determination 
has  been  made  for  the  articles  Usted  in 
25.104. 

(2)(i)  Unless  agency  regulation 
prescribes  otherwise,  a  nonavailability 
determination  may  be  made  by  the  head 
of  the  contracting  activity  imder  any 
circumstances,  or  by  the  contracting 
officer  if  all  of  the  following  conditions 
are  present: 

(A)  The  acquisition  was  conducted 
through  use  of  full  and  open 
competition. 

(B)  The  acquisition  was  synopsized  in 
accordance  with  5.201. 

(C)  No  offer  for  a  domestic  end 
product  was  received. 

(ii)  A  copy  of  each  determination  and 
supporting  dociunentation  shall  be 
submitted  to  the  appropriate  coimdl 
identified  in  1.201-1  in  accordance  with 
agency  procedures,  for  possible  addition 
to  the  Ust  in  25.104. 

(c)  Unreasonable  cost.  A  decision  may 
be  made  that  the  cost  of  an  end  product 
firom  a  domestic  source  would  be 
unreasonable,  in  accordance  with 
25.105  and  subpart  25.5. 

(d)  Resale.  Foreign  end  products  may 
be  purchased  specifically  for 
commissary  resale. 

25.104  Nonavailable  articles. 

(a)  The  following  articles  have  been 
determined  to  be  nonavailable  in 
accordance  with  25.103(b): 

Acetylene,  black. 
Agar,  bulk 
Anise. 


Antimony,  as  metal  or  oxide. 
Asbestos,  amosite,  chrysotile,  and 

crocidolite. 
Bananas. 
Bauxite. 

Beef,  corned,  canned. 
Beef  extract 

Bephenium  hydroxynapthoate. 
Bismuth. 
Books,  trade,  text,  technical,  or  scientific; 

newsp)apers;  pamphlets;  magazines; 

periodicals:  printed  briefs  and  Hlms;  not 

printed  in  the  United  States  and  for  which 

domestic  editions  are  not  available. 
Brazil  nuts,  unroasted. 
Cadmium,  ores  and  flue  dust 
Calcium  cyanamide. 
Capers. 
Cashew  nuts. 

Castor  beans  and  castor  oil. 
Chalk,  English. 
Chestnuts. 
Chicle. 

Chrome  ore  or  chromite. 
Cinchona  bark 
Cobalt,  in  cathodes,  rondelles,  or  other 

primary  ore  and  metal  forms. 
Cocoa  beans. 
Coconut  and  coconut  meat,  unsweetened,  in 

shredded,  desiccated,  or  similarly  prepared 

form. 
Coffee,  raw  or  green  bean. 
Colchicine  alkaloid,  raw. 
Copra. 

Cork,  wood  or  bark  and  waste. 
Cover  glass,  microscope  slide. 
Crane  rail  (85-poimd  per  foot). 
Cryolite,  natural. 
Dammar  gum. 

Diamonds,  industrial,  stones  and  abrasives. 
Emetine,  bulk 
Ergot,  crude. 
Eiythrityl  tetranitrate. 
Fair  linen,  altar. 
Fibns  of  the  following  types:  abaca,  abace, 

agave,  coir,  flax,  jute,  jute  biirlaps, 

palmyra,  and  sisal. 
Goat  and  kidskins. 

Gr^hite,  natural,  crystalline,  crucible  grade. 
Hand  file  sets  (Swiss  pattern). 
Handsewing  needles. 
Hemp  yam. 

Hog  bristles  for  brushes. 
Hyoscine,  bulk. 
Ipecac,  root 
Iodine,  crude. 
Kaurigum. 
Lac 

Leather,  sheepskin,  hair  type. 
Lavender  oil. 
Manganese. 
Menthol,  natural  bulk. 
Mica. 
Microprocessor  chips  (brought  onto  a 

Government  construction  site  as  separate 

units  for  incorporation  into  building 

systems  during  construction  or  repair  and 

alteration  of  real  property). 
Nickel,  primary,  in  ingots,  pigs,  shots, 

cathodes,  or  similar  forms;  nickel  oxide 

and  nickel  salts. 
Nitroguanidine  (also  known  as  picrite). 
Nux  vomica,  crude. 
Oiticica  oiL 
Olive  oil. 
Olives  (green),  pitted  or  unpitted,  or  stufisd, 

in  bulk. 


Opiiun,  crude. 

Oranges,  mandarin,  canned. 

Petroleum,  crude  oil,  unfinished  oils,  and 

finished  products. 
Pine  needle  oil. 
Platinum  and  related  group  metals,  refined, 

as  sponge,  powder,  ingots,  or  cast  bars. 
Pyrethrum  flowers. 
C^iartz  crystals. 
Quebracho. 
Quinidine.  ^ 

Quinine. 
Rabbit  fur  felt. 
Radium  salts,  source  and  special  nuclear 

materials. 
Rosettes. 

Rubber,  crude  and  latex. 
Rutile. 

Santonin,  crude. 
Secretin. 
Shellac. 

Silk,  raw  and  unmanufactured. 
Spare  and  replacement  parts  for  equipment 

of  foreign  manufacture,  and  for  which 

domestic  parts  are  not  available. 
Spices  and  heibs,  in  bulk. 
Sugara,  raw. 
Swrords  and  scabbards. 
Talc,  block,  steatite. 
Tantalum. 

Tapioca  flour  and  cassava. 
Tartar,  crude;  tartaric  acid  and  cream  of  tartar 

in  bulk 
Tea  in  bulk 
Thread,  metallic  (gold). 
Thyme  oil. 

Tin  in  bars,  blocks,  and  pigs.  ' 
Triprolidine  hydrochloride. 
Tungsten. 
Vanilla  beans. 
Venom,  cobra. 
Wax,  camauba. 
Wire  glass. 
Woods;  logs,  veneer,  and  lumber  of  the 

following  species:  Alaskan  yellow  cedar, 

angelique,  balsa,  ekki,  greenheart,  lignum 

vitae,  mahogany,  and  teak. 
Yam,  50  Denier  rayon. 

(b)  The  determination  in  paragraph  (a) 
of  this  section  does  not  apply  if  the 
contracting  officer  leuns  before  the  time 
designated  for  receipt  of  offere  or  final 
proposal  revisions  that  an  article  on  the 
list  has  become  available  domestically 
in  sufficient  and  reasonably  available 
quantities  of  a  satisfactory  quality.  The 
contracting  officer  shall  amend  the 
solicitation  if  purchasing  the  article,  or 
if  purchasing  an  end  prodtict  that  could 
contain  such  an  article  as  a  component, 
and  shall  spedify  in  all  new  solicitations 
that  the  article  has  been  foimd  to  be 
available  and  that  offerora  and 
contractors  may  not  treat  foreign 
components  of  the  same  class  or  kind  as 
domestic  components.  In  addition,  a 
copy  of  supporting  documentation  shall 
be  submitted  to  the  appropriate  council 
identified  in  1.201-1  in  accordance  with 
agency  procedures,  for  possible  removal 
of  the  article  firom  the  list 
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25.105    Detannining  reasonableness  of 
cost 

(a)  The  contracting  officer — 

(1)  Shall  use  the  evaluation  factors  in 
paragraph  (b)  of  this  section  unless  the 
head  of  the  agency  makes  a  written 
determination  that  the  use  of  higher 
factors  is  more  appropriate.  If  the 
determination  will  be  applicable  to  all 
agency  acquisitions,  the  agency 
evaluation  factors  shall  be  published  in 
agency  regulations. 

(2)  Shall  not  apply  evaluation  factors 
to  offers  of  eligible  products  if  the 
acquisition  is  subject  to  a  trade 
agreement  under  subpart  25.4. 

(b)  If  there  is  a  domestic  offer  that  is 
not  the  low  offer,  and  the  restrictions  of 
the  Buy  American  Act  apply  to  the  low 
offer,  the  contracting  officer  shall 
determine  the  reasonableness  of  the  cost 
of  the  domestic  offer  by  adding  to  the 
price  of  the  low  offer,  inclusive  of 
duty — 

(1)  6  percent,  if  the  lowest  domestic 
offer  is  from  a  large  business  concern. 

(2)  12  percent,  if  the  lowest  domestic 
offer  is  from  a  small  business  concern. 
The  contracting  officer  shall  use  this 
factor,  or  another  factor  established  in 
agency  regulations,  in  small  business 
set-asides  if  the  low  offer  is  firom  a  small 
business  concern  offering  the  product  of 
a  small  business  concern  that  is  not  a 
domestic  end  product  (see  subpart  19.5). 

(c)  The  price  of  the  domestic  offer  is 
reasonable  if  it  does  not  exceed  the 
evaluated  price  of  the  low  offer  after 
addition  of  the  appropriate  evaluation 
factor  in  accordance  with  paragraph  (a) 
or  (b)  of  this  section. 

Subpart  25.2— Buy  American  Act- 
Construction  Materials 

25.200  Scope  of  sut>p8rt 

This  subpart  implements  the  Buy 
American  Act  (41  U.S.C.  lOa-lOd)  and 
Executive  Order  10582,  December  17, 
1954  (as  amended).  It  applies  to 
contracts  for  the  construction, 
alteration,  or  repair  of  any  public 
building  or  public  work  in  the  United 
States. 

25.201  Policy. 

Except  as  provided  in  25.202,  only 
domestic  construction  materials  shall  be 
used  in  construction  contracts 
performed  in  the  United  States. 

25.202  Exceptions. 

(a)  When  one  of  the  following 
exceptions  applies,  foreign  construction 
materials  may  be  acquired  without 
regard  to  the  restrictions  of  the  Buy 
American  Act: 

(1)  Impracticable  or  inconsistent  with 
public  interest.  The  head  of  the  agency 


may  determine  that  appUcation  of  the 
restrictions  of  the  Buy  American  Act  to 
a  particular  construction  matericd  woidd 
be  impracticable  or  would  be 
inconsistent  with  the  public  interest. 
The  public  interest  exception  applies 
when  an  agency  has  an  agreement  with 
a  foreign  government  that  provides  a 
blanket  exception  to  the  Buy  American 
Act. 

(2)  Nonavailability.  The  head  of  the 
contracting  activity  may  determine  that 
a  particular  construction  material  is  not 
mined,  produced,  or  manufactiued  in 
the  United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  of  a  satisfactory  quality.  The 
determination  of  nonavailability  of  the 
articles  listed  at  25.1G4(a)  and  the 
procedures  at  25.104(b)  also  apply  if  any 
such  articles  are  acquired  as 
construction  materials. 

(3)  Unreasonable  cost.  The  cost  of 
domestic  construction  material  is 
unreasonable  if  it  exceeds  the  cost  of 
foreign  construction  material  by  more 
than  6  percent,  unless  the  head  of  the 
agency  determines  that  a  higher 
percentage  is  appropriate  (see  Executive 
Order  10582). 

(b)  Determination  and  findings.  When 
a  determination  is  made  for  any  of  the 
reasons  stated  in  this  section  that 
certain  foreign  construction  materials 
may  be  used,  the  contracting  officer 
shall  list  the  excepted  materials  in  the 
contract.  The  agency  shall  make  the 
findings  justifying  the  exception 
available  for  public  inspection. 

(c)  Acquisitions  under  trade 
agreements.  For  construction  contracts 
with  an  estimated  acquisition  value  of 
$6,909,500  or  more,  see  25.405.  U  the 
acquisition  value  is  $7,143,000  or  more, 
also  see  25.403. 

25.203    Preaward  determinations. 

(a)  The  contracting  officer  shall 
consider  an  offeror's  request  for  a 
determination  concerning  the 
inapplicability  of  the  Buy  American  Act 
for  specifically  identified  construction 
materials  if  the  request  is  received  either 
before  the  time  set  for  receipt  of  offers 
or  submitted  with  the  offer. 

(b)  The  contracting  officer  shall 
evaluate  any  request  for  a  determination 
regarding  the  inapplicability  of  the  Buy 
American  Act  made  before  award,  based 
on  the  information  requested  in  the 
applicable  clause  at  52.225-9,  Buy 
American  Act — Balance  of  Payments 
Program — Construction  Materials, 
paragraphs  (c)  and  (d).  or  52.225-11, 
Buy  American  Act — ^Balance  of 
Payments  Program — Construction 
Materials  imder  Trade  Agreements, 
paragraphs  (c)  and  (d).  The  contracting 


officer  may  supplement  this  information 
with  other  readily  avtdlable  information. 

(c)  If  the  appropriate  authority 
determines  before  award  that  an 
exception  to  the  Buy  American  Act 
applies  (other  thtm  a  general  exception 
based  on  the  Trade  Agreements  Act  or 
NAFTA),  the  contracting  officer  shall 
identify  the  excepted  material  in 
paragraph  (b)(2)  of  the  clause  at  52.225- 
9  or  paragraph  (b)(3)  of  the  clause  at 
52.225-11. 

25.204    Evaluating  offers  of  foreign 
construction  material 

(a)  Offerors  proposing  to  use  foreign 
construction  material  other  than  that 
listed  by  the  Government  in  paragraph 
(b)(2)  of  the  applicable  clause  at  52.225- 
9.  or  paragraph  (b)(3)  of  52.225-11,  or 
excepted  under  the  Trade  Agreements 
Act  or  NAFTA  (paragraph  (b)(2)  of 
52.225-11),  must  provide  the 
information  required  by  paragraphs  (c) 
and  (d)  of  the  respective  clauses. 

(b)  Unless  agency  regulations  sp>ecify 
a  higher  percentage,  the  contracting 
officer  shall  add  to  the  offered  price  6 
percent  of  the  cost  of  any  foreign 
construction  material  proposed  for 
exception  &x>m  the  requirements  of  the 
Buy  American  Act  basisd  on  the 
unreasonable  cost  of  domestic 
construction  materials.  In  the  case  of  a 
tie,  the  contracting  officer  shall  give 
preference  to  an  offer  that  does  not 
include  foreign  construction  material 
excepted  at  the  request  of  the  offeror  on 
the  basis  of  unreasonable  cost. 

(c)  Offerors  also  may  submit  alternate 
offers  based  on  use  of  equivalent 
domestic  construction  material  to  avoid 
possible  rejection  of  the  entire  offer,  if 
the  Government  determines  that  an 
exception  permitting  use  of  a  particular 
foreign  construction  material  does  not 
apply. 

(d)  If  award  is  made  to  an  offeror  that 
proposed  foreign  construction  material 
not  included  in  the  applicable  clause  in 
the  solicitation  (paragraph  (b)(2)  of 
52.225-9  or  paragraph  (b)(3)  of  52.225- 
1 1),  the  contracting  officer  shall  add 
these  excepted  materials  to  the  Ust  in 
the  contract  clause. 

25.205    Postsiward  Jelei  1 1 linstfons. 

(a)  If  a  contractor  requests  a 
determination  regarding  the 
inapplicability  of  the  Buy  American  Act 
after  contract  award,  the  contractor  shall 
explain  why  the  determination  could 
not  have  been  requested  before  contract 
award  or  why  the  need  for  such 
determination  otherwise  was  not 
reasonably  foreseeable.  If  the 
contracting  officer  concludes  thai  the 
request  should  have  been  made  before 
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contract  award,  the  request  may  be 
denied. 

(b)  Evaluation  of  any  request  for  a 
determination  regarding  the 
inapphcabiUty  of  the  Buy  American  Act 
made  after  contract  award  shall  be  based 
on  information  required  by  paragraphs 
(c)  and  (d)  of  the  applicable  clause  at 
52.225-9  or  52.225-11  and/or  other 
information  readily  available  to  the 
contracting  ofBcer. 

(c)  If  a  determination  is  made  after 
contract  award  that  an  exception  to  the 
Buy  American  Act  applies,  adequate 
consideration  shall  be  negotiated  and 
the  contract  shall  be  modified  to  allow 
use  of  the  foreign  construction  material. 
When  the  basis  for  the  exception  is  the 
unreasonable  price  of  a  domestic 
construction  material,  adequate 
consideration  shall  be  at  least  the 
difiierential  established  in  25.202(a)  or 
in  accordance  with  agency  procedures. 

29.206    NoncompHanc*. 

(a)  The  contracting  officer  is 
responsible  for  conducting  Buy 
American  Act  investigations  when 
available  information  indicates  such 
action  is  warranted. 

(b)  Unless  fraud  is  suspected,  the 
contracting  officer  shall  notify  the 
contractor  of  the  apparent  unauthorized 
use  of  foreign  construction  material  and 
shall  request  a  reply,  to  include 
proposed  corrective  action. 

(^  If  an  investigation  reveals  that  a 
contractor  or  subcontractor  has  used 
foreign  construction  material  without 
authorization,  the  contracting  officer 
shall  take  appropriate  action,  including 
one  or  more  of  the  following: 

(1)  Process  a  determination  with 
regard  to  the  inapplicability  of  the  Buy 
American  Act  in  accordance  with 
25.205. 

(2)  Consider  requiring  the  removal 
and  replacement  of  the  unauthorized 
foreign  construction  material. 

(3)  If  removal  and  replacement  of 
foreign  construction  material 
incorporated  in  a  building  or  work 
would  be  impracticable,  cause  undue 
delay,  or  otherwise  be  detrimental  to  the 
interests  of  the  Government,  the 
contracting  officer  may  determine  in 
writing  that  the  foreign  construction 
material  need  not  be  removed  and 
replaced.  Such  a  determination  to  retain 
foreign  construction  material  does  not 
constitute  a  determination  that  an 
exception  to  the  Buy  American  Act 
applies,  and  this  should  be  so  stated  in 
the  determination.  Further,  such  a 
determination  to  retain  foreign 
construction  material  does  not  affect  the 
Government's  right  to  suspend  or  debar 
a  contractor,  subcontractor,  or  supplier 
for  violation  of  the  Buy  American  Act, 


or  to  exercise  other  contractual  rights 
and  remedies,  such  as  reducing  the 
contract  price  or  terminating  the 
contract  for  default. 

(4)  If  the  noncompliance  is 
sufficiently  serious,  consider  exercising 
appropriate  contractual  remedies,  such 
as  tftpnipiiting  the  contract  for  default. 
Also  consider  preparing  and  forwarding 
a  report  to  the  agency  suspending  or 
debarring  official  in  accordance  with 
subpart  9.4.  If  the  ncmcompliance 
appears  to  be  fisudulent,  refer  the 
matter  to  other  appropriate  agency 
officials,  such  as  the  officer  responsible 
for  criminal  investigation. 

Subpart  25.^— Balance  of  Payments 
Program 

2SJ00    Scop*  of  subpart 

This  subpart  provides  policies  and 
procedures  implementing  the  Balance  of 
Payments  Program.  It  applies  to 
contracts  for  the  piirchase  of  supplies 
for  use  outside  the  United  States  and 
contracts  for  construction,  alteration,  or 
repair  of  any  pubUc  building  or  public 
work  outside  the  United  States. 

25.301  General. 

The  Balance  of  Payments  Program 
restricts  the  purchase  of  supplies  that 
arc  not  domestic  end  products,  for  use 
outside  the  United  States,  and  restricts 
the  use  of  construction  materials  that 
are  not  domestic,  for  performance  of 
construction  contracts  outside  the 
United  States.  Its  restrictions  are  similar 
to  those  of  the  Buy  American  Act.  It 
uses  the  same  definitions  and 
evaluation  procedures,  except  that  a  50 
percent  factor  is  used  to  determine 
unreasonable  cost.  Exceptions  to  the 
Balance  of  Payments  Program, 
especially  for  construction  materials,  are 
generally  determined  prior  to 
solicitation  and  assignment  of 
contracting  responsibility.  Excepted 
supplies  and  construction  materials 
shall  be  identified  in  the  contract. 

25.302  Policy. 

Except  as  provided  in  25.303,  only 
domestic  end  products  shall  be  acquired 
for  use  outside  the  United  States  and 
only  domestic  construction  materials 
shall  be  used  for  construction,  repair,  or 
maintenance  of  real  property  outside  the 
United  States. 

25403    Exceptions. 

A  foreign  end  product  may  be 
acquired  for  use  outside  the  United 
States,  or  a  foreign  construction  material 
may  be  used  in  construction  outside  the 
United  States  without  regard  to  the 
restrictions  of  the  Balance  of  Payments 
Program  if — 


(a)  The  estimated  cost  of  the  end 
product  does  not  exceed  the  simplified 
acquisition  threshold; 

(b)  Hie  end  product  or  construction 
material  is  listed  at  25.104,  or  the  head 
of  the  contracting  activity  determines 
that  a  requirement — 

(1)  Can  only  be  filled  by  a  foreign  end 
product  or  construction  material  (see 
25.103(b)): 

(2)  Is  fbr  end  products  or  construction 
materials  that,  by  their  natiue  or  as  a 
practical  matter,  can  only  be  acquired  in 
the  geographic  area  concerned,  e.g.,  ice, 
books,  or  bulk  material,  such  as  sand, 
gravel,  or  other  soil  material,  stone, 
concrete  masonry  imits,  or  fired  brick; 
or 

(3)  Is  for  perishable  subsistence 
products  and  delivery  bom  the  United 
States  would  significantly  impair  their 
quaUty  at  the  point  of  consumption; 

(c)  The  acquisition  of  foreign  end 
products  is  reqtiired  by  a  treaty  or 
executive  agreement  between 
governments; 

(d)  The  end  products  are— 

(1)  Petroleiun  products;  or 

(2)  For  commissary  resale; 

(e)  The  end  products  are  eligible 
products  subject  to  the  Trade 
Agreements  Act,  NAFTA,  or  the  Israeli 
Trade  Act,  or  the  construction  material 
is  subject  to  the  Trade  Agreements  Act 
or  NAFTA; 

(f)  The  cost  of  the  domestic  end 
product  or  construction  material 
(including  transportation  and  handling 
costs)  exceeds  the  cost  of  the  foreign 
end  product  or  construction  material  by 
more  than  50  percent.  A  differential 
greater  than  50  percent  may  be  used 
when  specifically  authorized  by  the 
head  of  the  agencv;  or 

(g)  The  agency  has  determined  that  it 
is  not  in  the  public  interest  to  apply  the 
restrictions  of  the  Balance  of  Payments 
Program  to  the  end  product  or 
construction  material  or  that  it  is 
impracticable  to  apply  the  restrictions  of 
the  Balance  of  Payments  Program  to  the 
construction  material. 

25.304    Procedures. 

(a)  Solicitation  of  offers.  The 
contracting  officer  shall  identify,  in  the 
solicitation,  supplies  and  construction 
materials  known  in  advance  to  be 
excepted  fix>m  the  procedures  of  this 
subpart. 

(b)  Evaluation  of  offers.  The 
contracting  officer  shall — 

(1)  Evaluate  offers  for  supplies  in 
accordance  with  subpart  25.5;  and 

(2)  Evaluate  offers  proposing  foreign 
construction  material  by  using  the 
procedures  at  25.204,  except  that  a 
factor  of  50  percent  shall  be  applied  to 
foreign  construction  material  proposed 


Fedetal  Regirter/VoL  63>  J4o.  1877 Monday,  September -28,  1998 /Proposed  Rules 


51651 


for  exception  from  the  requirements  of 
the  Balance  of  Payments  Program  on  the 
basis  of  unreasonable  cost  of  domestic 
construction  materials. 

(c)  Other  procedures  for  construction. 
For  construction  contracts,  the 
procedures  at  25.203,  25.205,  and 
25.206,  for  determinations  and 
noncompliance  under  the  Buy 
American  Act,  are  also  appliaible  to 
determinations  and  noncompliance 
under  the  Balance  of  Payments  Program. 

Subpart  25.4— Trad*  Agreements 

2S.400  Scope  of  subpart 

(a)  This  subpart  provides  policies  and 
procedures  applicable  to  acquisitions 
with  a  value  greater  than  $25,000  that 
are  subject  to — 

(1)  The  Agreement  on  Government 
Procurement,  as  approved  by  Congress 
in  the  Trade  Agreements  Act  of  1979  (19 
U.S.C.  2501  et  seq.)  (Trade  Agreements 
Act)  and  as  amended  by  the  Uruguay 
Roxmd  Agreements  Act  (Pub.  L.  103- 
465),  including  the  Agreement  on  Trade 
in  Qvil  Aircraft  (19  U.S.C.  2513); 

(2)  The  determination  of  the  U.S. 
Trade  Representative  that  end  products 
granted  duty-free  entry  under  die 
Caribbean  Basin  Economic  Recovery  Act 
(19  U.S.C.  2701,  et  seq.)  shall  be  treated 
as  eligible  products  under  the  Trade 
Agreements  Act  (Caribbean  Basin  Trade 
Initiative); 

(3)  The  North  American  Free  Trade 
Agreement,  as  approved  by  Congress  in 
the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993 
(19  U.S.C  3301  note)  (NAFTA);  and 

(4)  The  U.S.-Israel  Free  Trade  Area 
Agreement,  as  approved  by  Congress  in 
the  United  States-Israel  Free  Trade  Area 
Implementation  Act  of  1985  (19  U.S.C. 
2112  note)  (Israeli  Trade  Act). 

(b)  For  application  of  the  trade 
agreements  that  are  uinique  to  individual 
agencies  (Department  of  Defiense, 
National  Aeronautics  and  Space 
Administration,  Department  of  Energy 
(Power  Marketing  Administration),  and 
Department  of  the  Interior  (Bureau  of 
Reclamation)),  see  agency  regulations. 

25.401    Exceptions. 
This  subpart  does  not  apply  to — 

(a)  Purchases  imder  small  business 
set-asides; 

(b)  Purchases  of  arms,  ammunition,  or 
war  materials,  or  piuchases 
indispensable  for  national  security  or 
for  national  defense  purposes; 

(c)  Research  and  development 
contracts; 

(d)  Purchases  of  end  products  for 
resale; 

(e)  Purchases  under  subpart  8.6, 
Acquisition  from  Federal  Prison 


Industries,  Inc.,  and  subpart  8.7, 
Acquisition  from  Nonprofit  Agencies 
Employing  People  Who  Are  Blind  or 
Severely  Disabled;  and 

(f)  Purchases  not  open  to  competition, 
vdien  justified  in  accordance  with 
subpart  6.3  (but  see  25.408(b)). 

25.402  Qeneral. 

The  trade  agreements  waive  the 
applicability  of  the  Buy  American  Act 
or  the  Balance  of  Payments  Program  for 
some  foreign  supplies  and  construction 
materials  from  certain  countries.  The 
value  of  the  acquisition  is  a  determining 
factor  in  the  applicability  of  the  trade 
agreements.  When  the  restrictions  of  the 
Buy  American  Act  or  the  Balance  of 
Payments  Program  are  waived  for 
eligible  products,  offers  of  such 
products  (eligible  ofiiers)  receive  equal 
consideration  with  domestic  offers. 
However,  eligible  offers  will  not  be 
given  preference  over  a  low  acceptable 
foreign  offer.  Under  the  Trade 
Agreements  Act,  only  U.S.  made  end 
^  products  or  eligible  products  may  be 
"^  acquired  (also  see  25.403(d)).  See 
subpart  25.5  for  evaluation  procedures 
for  supply  contracts  subject  to  trade 
agreements. 

25.403  Trsde  Agreements  Act 

(a)  General.  The  Trade  Agreements 
Act— 

(1)  Waives  application  of  the  Buy 
American  Act  and  the  Balance  of 
Payments  Program  to  the  end  products 
and  construction  materials  of  designated 
countries; 

(2)  Prohibits  discriminatory  practices 
on  the  basis  of  foreign  ownership  (see 
25.403(c)); 

(3)  Restricts  purchases  to  end 
products  identified  in  25.403(d); 

(4)  Provides  a  specific  waiver  with 
regard  to  purchase  of  civil  aircraft  from 
countries  that  are  party  to  the 
Agreement  cm  Trade  in  Civil  Aircraft 
(see  25.407);  and 

(5)  Requires  certain  procurement 
procedures  designed  to  ensure  fair  and 
open  competition  (see  25.408). 

(b)  Applicability.  (1)  The  Trade 
Agreements  Act  applies  to  an 
acquisition  for  supplies  or  services  if  the 
estimated  value  of  the  acquisition  is 
$186,0(M)  or  more;  the  Trade  Agreements 
Act  apphes  to  an  acquisition  for 
construction  if  the  estimated  value  of 
the  acquisition  is  $7,143,000  or  more. 
These  dollar  thresholds  became 
effective  January  1, 1998,  and  are 
subject  to  revision  by  the  U.S.  Trade 
Representative  approximately  every  2 
years  (see  Executive  Order  12260). 

(2)  To  determine  whether  the  Trade 
Agreements  Act  applies  to  the 
acquisition  of  products  by  lease,  rental, 


or  lease-purchase  contract  (including 
lease-to-ownership,  or  lease-with- 
.  option-to  purchase),  calculate  the 
estimated  acquisition  value  as  follows: 

(i)  If  a  fixed-term  contract  of  12 
months  or  less  is  contemplated,  use  the 
total  estimated  value  of  the  acquisition. 

(ii)  If  a  fixed-term  contract  of  more 
than  12  months  is  contemplated,  use  the 
total  estimated  value  of  the  acquisition 
plus  the  estimated  residual  value  of  the 
leased  equipment  at  the  conclusion  of 
the  contemplated  term  of  the  contract 

(iii)  If  an  indefinite-term  contract  is 
contemplated,  use  the  estimated 
mcmthly  payment  multipUed  by  the 
total  number  of  months  that  ordering 
would  be  possible  under  the  proposed 
contract,  i.e.,  the  initial  ordering  period 
plus  any  optional  ordering  periods. 

(iv)  If  there  is  any  doubt  as  to  the 
contemplated  term  of  the  contract,  use 
the  estimated  monthly  payment 
multiplied  by  48. 

(3)  The  estimated  value  includes  the 
value  of  all  options. 

(4)  If,  in  any  12-month  period, 
recurring  or  multiple  awards  for  the 
same  t3rpe  of  product  or  products  are 
anticipated,  use  the  total  estimated 
value  of  these  projected  awards  to 
determine  whether  the  Trade 
Agreements  Act  applies.  No  acquisition 
shall  be  divided  with  the  intent  of 
reducing  the  estimated  value  of  the 
acquisition  below  the  dollar  threshold 
of  the  Trade  Agreements  Act. 

(c)  Nondiscrimination.  Subject  to  the 
provisions  of  U.S.  law  and  regulation,  a 
supplier  established  in  a  designated 
coimtry  or  a  Caribbean  Basin  country 
shall  not  be  accorded  less  favorable 
treatment  than  is  accorded  to  another 
supplier  established  in  that  country  on 
the  basis  of — 

(1)  Foreign  ownership  or  affiliation;  or 

(2)  The  place  of  production  of  the 
articles  to  be  supplied;  provided  that  the 
country  of  production  is  a  designated 
country  or  a  Caribbean  Basin  country. 

(d)  Purchase  restriction.  (1)  In 
acquisiticms  subject  to  the  Trade 
A^eements  Act,  only  U.S.  made  end 
products  or  eligible  products 
(designated,  Caribbean  Basin,  or  NAFTA 
cotmtry  end  products)  shall  be  acquired 
unless  offers  for  such  end  products  are 
either  not  received  at  are  insufficient  to 
fulfill  the  requirements. 

(2)  This  restriction  does  not  apply  to 
purchases  by  the  Department  of  Defense 
from  a  coimtry  with  which  it  has 
entered  into  a  reciprocal  agreement,  as 
provided  in  departinental  regulations. 

25.404   Carfbbesn  Basin  Trwla  InWstlvs. 

Under  the  Caribbean  Basin  Trade 
Initiative,  the  U.S.  Trade  Representative 
has  determined  that  for  acquisitions 
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subject  to  the  Trade  Agreements  Act. 
Caribbean  Basin  country  end  products 
shall  be  treated  as  eligible  products. 
This  determination  is  effective  imtil 
September  30, 1998. 

25.406    North  American  FiM  Trad* 
Agr— want  (NAFTA). 

(a)  An  acquisition  of  supplies  is  not 
subject  to  NAFTA  if  the  estimated  value 
of  the  acquisition  is  $25,000  or  less.  For 
acquisitions  subject  to  NAFTA,  the 
contracting  officer  shall  evaluate  offers 
of  NAFTA  country  end  products 
without  regard  to  the  restrictions  of  the 
Buy  American  Act  or  the  Balance  of 
Payments  Program,  except  that  for 
acquisitions  with  an  estimated  value  of 
less  than  $53,150,  only  Canadian  end 
products  are  eligible  products.  Eligible 
products  from  NAFTA  countries  are 
entitled  to  the  nondiscriminatory 
treatment  of  the  Trade  Agreements  Act 
(see  25.403(c)).  NAFTA  does  not 
prohibit  the  piirchase  of  other  foreign 
end  products. 

(b)  NAFTA  applies  to  construction 
materials  if  the  estimated  value  of  the 
construction  contract  is  $6,909,500  or 
more. 

(c)  The  procedures  in  25.408  apply  to 
the  acquisition  of  NAFTA  coimtry 
services.  These  are  services  provided  by 
a  firm  established  in  a  NAFTA  country 
under  service  contracts  with  an 
estimated  acquisition  value  of  $53,150 
or  more  ($6,909,500  or  more  for 
construction),  except  for  the  following 
excluded  services  (Federal  Service  Code 
or  Category  from  the  Federal 
Procurement  Data  System  Product/ 
Service  Code  Manual  indicated  in 
parentheses): 

(1)  Information  processing  and  related 
telecommunications  services. 

(i)  ADP  telecommunications  and 
transmission  services  (D304]. 

(ii)  ADP  teleprocessing  and 
timesharing  services  (D305). 

(iii)  Telecommunication^etwork 
management  services  (D316). 

(iv)  Automated  news  services,  data 
services,  or  other  information  services 
(D317). 

(v)  Other  ADP  and 
telecommunications  services  P399). 

(2)  Maintenance,  repair,  modification, 
rebuilding,  and  installation  of 
equipment. 

(i)  Maintenance,  repair,  modification, 
rebuilding,  and  installation  of 
equipment  related  to  ships  (J019). 

(ii)  Non-nuclear  ship  repair  (J998). 

(3)  Operation  of  Government-owned 
facilities. 

(i)  All  facilities  operated  by  the 
Department  of  Defense,  Department  of 
Energy,  and  the  National  Aeronautics 
and  Space  Administration. 


(ii)  Research  and  development 
facilities  (Ml  80). 

(4)  Utilities— All  classes  (S). 

(5)  Transportation,  travel,  and 
relocation  services  (V).  except  travel 
agent  services  (V302). 

(6)  All  services  purchased  in  support 
of  military  forces  overseas. 

(7)  Construction  dredging  services. 

25.406  Israali  Trade  Act 

Acquisitions  of  supplies  by  most 
agencies  are  subject  to  the  Israeli  Trade 
Act,  if  the  estimated  value  of  the 
acquisition  is  $50,000  or  more,  but  does 
not  exceed  the  Trade  Agreements  Act 
threshold  for  supplies  (see  25.403(b)(1)). 
Agencies  other  than  the  Department  of 
Defense,  the  Department  of  Energy,  the 
Department  of  Transportation,  the 
Biu^au  of  Reclamation  of  the 
Department  of  the  Interior,  the  Federal 
Housing  Finance  Board,  and  the  Office 
of  Thrift  Supervision  shall  evaluate 
offers  of  Israeli  end  products  without 
regard  to  the  restrictions  of  the  Buy 
American  Act  or  the  Balance  of 
Payments  Program.  The  Israeli  Trade 
Act  does  not  prohibit  the  purchase  of 
other  foreign  end  products. 

25.407  Agraemant  on  Trade  In  CivN 
Aircraft 

Under  the  authority  of  Section  303  of 
the  Trade  Agreements  Act,  the  U.S. 
Trade  Representative  has  waived  the 
Buy  American  Act  for  civil  aircraft  and 
related  articles  that  meet  the  substantial 
transformation  test  of  the  Trade 
Agreements  Act  for  countries  that  are 
parties  to  the  Agreement  on  Trade  in 
Qvil  Aircraft.  Those  countries  are 
Austria.  Belgium,  Canada,  Denmark, 
Finland,  France,  Germany,  Greece, 
Ireland,  Italy,  Japan,  Luxembourg,  the 
Netherlands,  Norway,  Portugal, 
Romania,  Spain,  Sweden,  Switzerland, 
and  the  United  Kingdom. 

25.406    Procedures. 

(a)  When  the  Trade  Agreements  Act  or 
NAFTA  applies,  the  contracting  officer 
shaU— 

(1)  Comply  with  the  requirements  of 
5.203.  Publicizing  and  response  time; 

(2)  Not  include  technical 
requirements  in  solicitations  solely  to 
preclude  the  acquisition  of  eligible 
products; 

(3)  Specify  in  solicitations  that  offers 
shall  be  submitted  in  the  English 
language  and  in  U.S.  dollars  (see 
52.214-34,  Submission  of  Offers  in  the 
English  Language,  and  52.214-35, 
Submission  of  Offers  in  U.S.  Currency, 
or  paragraph  (c)(5)  of  52.215-1, 
Instruction  to  Offerors— Competitive 
Acqmsitions); 

(4)  Open  offers  in  the  presence  of  an 
impartial  witness  and  record  this 


individual's  name  in  the  contract  file,  if 
anticipating  competitive  negotiations; 
and 

(5)  Provide  tmsuccessful  offerors  from 
designated  or  NAFTA  cotmtries  written 
notice  within  3  days  after  award  of  a 
contract  for  an  eligible  product,  in 
accordance  with  14.409-1  and  15.503. 
"Day,"  for  purposes  of  the  notification 
process,  means  calendar  day,  except 
that  if  the  last  day  of  the  period  is  a 
Saturday,  Sunday,  or  legal  holiday,  the 
period  will  be  extended  imtil  the  first 
subsequent  day  that  is  not  a  Saturday, 
Simday,  or  legal  holiday. 

(b)  Acquisitions  under  the  Trade 
Agreements  Act  are  subject  to  the 
competition  requirements  of  part  6  (see 
6.303-l(d)). 

(c)  See  subpart  25.5  for  evaluation 
procedures  and  examples. 

Subpart  25.5— Evaluating  Foreign 
Oftera— Supply  Contracta 


25.501  General. 

The  contracting  officer — 

(a)  Shall  apply  the  evaluation 
procedures  of  this  subpart  to  each  line 
item  of  an  offer  unless  either  the  offer 
or  the  solicitation  specifies  evaluation 
on  a  group  basis  (see  25.503). 

(b)  May  rely  on  the  offeror's 
certification  of  end  product  origin  when 
evaluating  a  foreign  offer. 

(c)  Shall  identify  and  reject  offers  of 
'  end  products  that  are  prohibited  or 

sanctioned  in  accordance  with  subparts 
25.6  and  25.7. 

(d)  Shall  not  use  the  Buy  American 
Act  and  Balance  of  Payments  Program 
evaluation  factors  prescribed  in  this 
subpart  to  provide  a  preference  for  one 
foreign  offer  over  another  foreign  offer. 

25.502  Application. 

(a)  Unless  otherwise  specified  in 
agency  regulations,  perform  the 
following  steps  in  the  order  presented: 

(1)  Eliminate  all  offers  or  offierors  that 
are  unacceptable  for  reasons  other  than 
price;  e.g.,  nonresponsive,  debarred  or 
suspended,  sanctioned  (see  subpart 
25.6).  or  a  prohibited  source  (see 
subpart  25.7). 

(2)  Rank  the  remaining  offers  by  price. 

(b)  For  acquisitions  subject  to  the 
Trade  Agreements  Act  (see  25.401  and 
25.403(b))— 

(1)  Consider  only  offers  of  U.S.  made, 
designated  coimtry.  Caribbean  Basin 
coimtry,  or  NAFTA  country  end 
products,  unless  no  offers  of  such  end 
products  were  received; 

(2)  If  the  agency  gives  the  same 
consideration  given  eligible  offers  to 
offers  of  U.S.  made  end  products  that 
are  not  domestic  end  products,  award 
on  the  low  offer. 
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Otherwise,  evaluate  in  accordance 
with  agency  procediues;  and 

(3)  If  there  were  no  offers  of  U.S. 
made,  designated  coimtry,  Caribbean 
Basin  country,  or  NAFTA  country  end 
products,  make  a  nonavailability 
determination  (see  25.103(b)(2))  and 
award  on  the  low  offer  (see  25.403(d)). 

(c)  For  acquisitions  not  subject  to  the 
Trade  Aereements  Act — 

(1)  If  the  low  offer  is  a  domestic  offier 
or  an  eligible  offer  under  a  trade 
agreement  other  than  the  Trade 
Agreements  Act,  award  on  that  offer. 

(2)  If  the  low  offer  is  a  noneligible 
offer  and  there  were  no  domestic  offers, 
make  a  nonavailability  determination 
(see  25.103(b)(2))  and  award  on  the  low 
offer. 

(3)  If  the  low  offer  is  a  noneligible 
offer  and  there  is  an  eligible  offer  that 
is  lower  than  the  lowest  domestic  offer, 
award  on  the  low  offer.  The  Buy 
American  Act  and  the  Balance  of 
Payments  Program  provide  an 
evaluation  preference  only  for  domestic 
offers. 

(4)  Otherwise,  apply  the  appropriate 
evaluation  factor  provided  in  25.105  or 
25.301  to  the  low  offer. 

(i)  If  the  evaluated  price  of  the  low 
offer  remains  less  than  the  lowest 
domestic  offer,  award  on  the  low  offer. 

(ii)  If  the  price  of  the  lowest  domestic 
offer  is  less  than  the  evaluated  price  of 
the  low  offer,  award  on  the  lowest 
domestic  offer. 

(d)  When  the  solicitation  specifies 
award  on  the  basis  of  factors  in  addition 
to  cost  or  price,  apply  the  evaluation 
factors  as  specified  in  this  section  and 
use  the  evaluated  cost  or  price  in 
determining  the  offer  that  represents  the 
best  value  to  the  Government. 

(e)  Ties.  (1)  If  application  of  an 
evaluation  factor  results  in  a  tie  between 
a  domestic  offer  and  a  foreign  offer, 
award  on  the  domestic  offer. 

(2)  If  no  evaluation  preference  was 
applied  (i.e.,  offers  afforded 


nondiscriminatory  treatment  imder  the 
Buy  American  Act  or  Balance  of 
Payments  Program),  resolve  ties 
between  domestic  and  foreign  offers  by 
a  witnessed  drawing  of  lots  by  an 
impartial  individual. 

(3)  Resolve  ties  between  foreign  offers 
from  small  business  concerns  (under  the 
Buy  American  Act  and  Balance  of 
Payments  Program,  a  small  business 
offering  a  manufactiured  article  that  does 
not  meet  the  definition  of  "domestic 
end  product"  is  a  foreign  offer)  or 
foreign  offers  from  a  small  business 
concern  and  a  large  business  concern  in 
accordance  with  14.408-6(a). 

25.503    Group  offers. 

(a)  If  the  solicitation  or  an  offer 
specifies  that  award  can  be  made  only 
on  a  group  of  line  items  or  on  all  line 
items  contained  in  the  solicitation  or 
offer,  reject  the  offer — 

(1)  If  any  part  of  the  award  would 
consist  of  sanctioned  or  prohibited  end 
products  (see  subparts  25.6  and  25.7);  or 

(2)  If  the  Trade  Agreements  Act 
applies  and  part  of  the  offer  consists  of 
items  restricted  under  25.403(d). 

(b)  Where  an  offeror  restricts  award  to 
a  group  of  line  items  or  to  all  line  items 
contained  in  its  offer,  determine  for 
each  line  item  whether  to  apply  an 
evaluation  factor  (see  25.504-4, 
Example  7): 

(1)  First,  evaluate  offers  that  do  not 
specify  an  award  restriction  on  a  line 
item  basis  in  accordance  with  25.502, 
determining  a  tentative  award  pattern 
by  selecting  on  each  line  item  the  offer 
with  the  lowest  evaluated  price. 

(2)  Evaluate  an  offer  that  specifies  an 
award  restriction  against  the  proposed 
prices  of  the  tentative  award  pattern, 
applying  the  appropriate  evaluation 
factor  on  a  line  item  basis. 

(3)  Compute  the  total  evaluated  price 
for  the  tentative  award  pattern  and  the 
offer  that  specified  an  award  restriction. 


(4)  Unless  the  total  evaluated  price  of 
the  offer  that  specified  an  award 
restriction  is  less  than  the  total 
evaluated  price  of  the  tentative  award 
pattern,  award  based  on  the  tentative 
award  pattern. 

(c)  If  the  solicitation  specifies  that 
award  will  be  made  only  on  a  group  of 
line  items  or  all  line  items  contained  in 
the  solicitation,  determine  the  category 
of  end  products  on  the  basis  of  each  line 
item,  but  determine  whether  to  apply  an 
evaluation  factor  on  the  basis  of  the 
group  of  items  (see  25.504-4,  Example 
8). 

(1)  If  the  proposed  price  of  domestic 
end  products  exceeds  50  percent  of  the 
total  proposed  price  of  the  group, 
evaluate  the  entire  group  as  a  domestic 
offer.  Evaluate  all  the  other  groups  as 
foreign  offers. 

(2)  For  foreign  offers,  if  the  proposed 
price  of  domestic  end  products  and 
eligible  products  exceeds  50  percent  of 
the  total  proposed  price  of  the  group, 
evaluate  the  entire  group  as  an  eUgible 
offer. 

(3)  Apply  the  evaluation  factor  to  the 
entire  group  in  accordance  with  25.502. 

25.504    Evaluation  examples. 

"Hie  following  examples  illustrate  the 
application  of  the  evaluation  procedures 
in  25.502  and  25.503.  The  examples 
assume  that  the  contracting  officer  has 
eliminated  all  offers  that  are 
unacceptable  for  reasons  other  than 
price  or  a  trade  agreement  (see 
25.582(a)(1)).  Although  these  examples 
are  generally  constructed  in  terms  of  the 
Buy  American  Act,  the  same  evaluation 
procedures  would  apply  under  the 
Balance  of  Payments  Program.  The 
evaluation  factor  may  change  as 
provided  in  agency  regulations. 

25.504-1    Buy  American  Act/Balance  of 
Payments  Program. 

[a]  Example  1. 


Offer  A 
Offer  B 
Offer  C 


Domestic  end  product,  small  txjsiness. 
Domestic  end  product,  large  business. 
Foreign  end  product  (nonellgit}le). 


Analysis:  This  acquisition  is  for  end  products  for  use  in  the  United  States.  The  Buy  American  Act  applies.  Therefore, 
all  foreign  end  products  are  noneligible.  Perform  the  steps  in  25.502(a)  .  Since  the  low  domestic  offer.  Offer  B,  is 
from  a  large  business,  apply  the  6  percent  factor  to  Offer  C.  The  resulting  evaluated  price  of  $10,600  remains  lower 
than  Offer  B.  The  cost  of  Offer  B  is;  therefore,  imreasonable.  Award  on  Offer  C  at  $10,000  (see  25.502(c)(4)(i)). 

(b)  Example  2.  . 


Offer  A 
Offers 
Offer  C , 


$11,000 
10,700 
10,200 


Domestic  end  product,  smalt  business. 
Domestic  end  product,  large  business. 
Foreign  end  product  (noneligible). 


Analysis:  This  acquisition  is  for  end  products  for  use  outside  the  United  States.  Therefore,  the  Balance  of  Payments 
Program  applies  and  the  Buy  American  Act  does  not.  Apply  the  50  percent  factor  to  Offer  C.  The  evaluated  price 
of  $15,300  exceeds  the  price  of  Offer  B  .  Award  on  Offer  B  (see  25.502(c)(4)(ii)). 
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(c)  Example  3. 


OfferA 
Offers 

Offer  C 
Offer  D 


$204,000 
203,000 

200,000 
195,000 


U.S.  made  end  product  (not  domestic). 
U.S.  made  and  product,  small  t)usiness  (domes- 
tic). 
Eligi)te  product 
Noneligibie  product  (not  U.S.  made). 


Analysis:  Eliminate  Offer  D  because  the  Trade  Agreements  Act  applies  and  there  is  an  offiBr  of  a  U.S.  made  or 
an  eligible  product  (see  25.502(b)(1)).  If  the  agency  gives  the  same  consideration  given  eligible  offers  to  offers  of  U.S. 
made  end  prodocts  that  are  not  domestic  off«^,  it  is  unnecessary  to  determine  whether  U.S.  made  end  products  are 
domestic  (large  tjr  small  business).  No  further  analysis  is  necessary.  Award  on  the  low  remaining  offer,  Offer  C  (see 
25.502(b)(2)). 

2S.S04-3   Other  trade  agreements, 
(a)  Example  4. 


OfferA 
OlferB 


$105,000 
100,000 


Domestic  end  product,  small  business. 
Eligible  product 


Analysis:  Since  the  offer  is  an  eligible  offer,  award  on  the  low  offer  (see  25. 502(c)(1)). 
(b)  Example  5. 


OfferA 
OfferB 


$105,000 
103,000 


Eligible  product 
Noneligibie  product 


Analysis:  Since  the  acquisition  is  not  subject  to  the  Trade  Agreements  Act,  the  noneligibie  offer  can  be  considered. 
Since  no  domestic  offer  was  received,  make  a  nonavailabiUty  determination  and  award  on  Offer  B  (see  25^02(c)(2)). 
(c)  Example  6. 


OfferA 
OfferB 
OfferC 


$106,000 
103,000 
T00,000 


I^omestic  end  product,  large  business. 
Eligibte  product 
Noneligibte  product 


Analysis:  Since  the  acquisition  is  not  subject  to  the  Trade  Agreements  Act,  the  noneligibie  offer  can  be  considered. 
Because  the  eligible  offer  (Offer  B)  is  lower  than  the  domestic  offer  [OBet  A),  no  evaluation  factor  applies  to  the 
low  offer  (Offer  C).  Award  on  the  low  offer  (see  25.502(c)(3)). 

2S.S04-4    Group  award  basis. 

Key: 

DO=Domestic  end  product 
EL=Eligible  product 
NEL=Noneligible  product 
(a)  Example  7. 


Item 

Offers 

A 

B 

C 

1 - 

3 „ „ » 

f>^ZZZZZZZZZZZZZZIZZZZZZZZZIZl 

DO=$55,000 
NEL^I  3,000 
NEU1 1,500 
NEL>24,000 
D0>1 8,000 
121,500 

EL>$56,000 
EU1 0,000 
DO.12,000 
EL=28.000 

NEL>1 0,000 
116,000 

NEL»$50,000 

EL=1 3,000 

DO«1 0,000 

NEI.>>22,000 

Da>1 4,000 

109.000 

Problem:  Offeror  C  specifies  all-or-none  award.  Assume  all  offerors  are  large  businesses.  The  Trade  Agreements 
Act  does  not  apply. 

Analysis:  (see  25.503) 

STEP  1:  Evaluate  Offers  A  &  B  before  considering  Offer  C  and  determine  which  offer  has  the  lowest  evaluated 
cost  for  each  line  item  (the  tentative  award  pattern): 

Item  1:  Low  offer  A  is  domestic;  select  A. 

Item  2:  Low  offer  B  is  eligible;  do  not  apply  factor;  select  B. 

Item  3:  Low  offer  A  is  noneligibie  and  Offer  B  is  a  domestic  offer.  Apply  6%  factor  to  Offer  A.  The  evaluated 
price  of  Offer  A  is  higher  than  Offer  B;  select  B. 

Item  4:  Low  offer  A  is  noneligibie.  Since  neither  offer  is  a  domestic  offer,  no  evaluation  factor  applies;  select 
A. 

Item  5:  Low  offer  B  is  noneUgible;  apply  6%  factor  to  Offer  B.  Offer  A  is  still  higher  than  Offer  B;  select  B. 

STEP  2:  Evaluate  Offer  C  against  the  tentative  award  pattern  for  Offers  A  and  B: 
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Offers 

Item 

Low  offer 

Tentative  award 

patterns  from 

AandB 

C 

1 

A 

B 
B 
A 

B 

DO=$55,000 

EL.1 0,000 

DO.12,000 

NEL.24,000 

NEL-1 0.600* 

111,6X 

NEL-$53.000* 

EL-1 3,000 

DO-1 0,000 

NEL>22,000 

00-14.000 

112.000 

2 

3 • " •••• 

5 

'Offer  ••■  6  percenL 
On  a  line  item  basis,  apply  a  factor  to  any  noneligible  offer  if  the  other  offer  for  that  line  item  is  domestic. 


For  Item  1,  apply  a  factor  to  Offer  C 
because  Offer  A  is  domestic  and  the 
acquisition  was  not  subject  to  the  Trade 
Agreements  Act.  The  evaluated  price  of 
Offer  C,  Item  1,  becomes  $53,000 
($50,000  plus  6  percent).  Apply  a  factor 
to  Offer  B,  Item  5,  because  it  is  a 


noneligible  product  and  Offer  C  is 
domestic.  The  evaluated  price  of  Offer 
B  is  $10,600  ($10,000  plus  6%).  The 
remaining  items  are  evaluated  without 
applying  a  factor. 

STEP  3:  The  tentative  unrestricted 
award  pattern  from  Offers  A  and  B  is 


lower  than  the  evaluated  price  of  Offer 
C  Award  the  combination  of  Ofiiers  A 
and  B.  Note  that  if  Offer  C  had  not 
specified  all-or-none  award,  award 
would  be  made  on  Offer  C  for  line  items 
1, 3,  and  4,  totaling  an  award  of  $82,000. 
(b)  Example  8. 


Item 

Offers 

A 

6 

C 

1 

DO.$50,000 

NEL.1 0,300 

EL-20,400 

DO-10.S00 

91.200 

EL.$50.500 

NEL-1 0.000 

EL.21.000 

00-1 0.300 

91,800 

NEL»$50.000 

V  ••■•••■■■•■•■•••■•••••••••••••••••••••••■••••••■•••■■•••■••■••••••■••••■•••■■■■•••■•■•••■•■•■»•■•■>•■•••••«••■■•■•••••••••• 

EL-1 0,200 

NEL-20.200 

DO-1 0.400 

90.800 

Problem:  The  solicitation  specifies  award  on  a  group  basis.  Assume  the  Buy  American  Act  applies  and  all  offerors 
are  large  businesses. 

Analysis:  (see  2S.503(c)) 

STEP  1:  Determine  which  of  the  offers  are  domestic  (see  25.503(c)(1)): 


Domestic  percent 

Determination 

^ 

60.500/91.200-66.3 
10.300A1 .800-1 1.2 
10.400/90300-11.5 

Domesec. 

B 

Foreign. 
Foreign. 

G  

STEP  2:  Determine  whether  foreign  offers  are  eligible  or  noneligible  offers  (see  25.503(cX2)): 

DomBsti&feiigtole  per- 
cent 

Determinalion 

f^ 

N/A 
81 300^1,800-88.1 
20fiOOI90JOOO-22.7 

Domestic. 

c  !!!!!!!!!!!!!!!!""!!!!!!!!"!!!"!!!!!!!!!!!!™!!!!!!!!""!!!;!!!!!!!!!!!!!!"!!!!!!!!!"~]"!!!!!!!!!!!"!!!!!!!!!!!!"!"!!!!"!!!""""I"""!!~! 

Eigbie. 

"1  ■  1r"^nrff 

STEP  3:  Determine  whether  to  apply 
an  evaluation  fector  (see  25.503(c)(3)). 
The  low  offer  (Offer  C)  is  a  foreign  offer. 
There  is  no  eligible  offer  lower  than  the 
domestic  offier.  Therefore,  apply  the 
fector  to  the  low  offer.  Addition  of  the 
6  percent  fector  (use  12  percent  if  Offer 
A  is  a  small  business)  to  Offer  C  yields 
an  evaluated  price  of  $96,248  ($90,600 
•f  6%).  Award  on  Offer  A  (see 
25.502(c)(4)(u)).  Note  that,  if  Offer  A 
were  greater  than  Offer  B,  an  evaluation 
factor  would  not  be  applied  and  award 
would  be  on  Offer  C  (see  25.502(c)(3)). 


Subpart  25.6— Trade  Sanctions 
2S.600  Scope  of  subpart. 

This  subpart  implements  sanctions 
imposed  by  the  President  (58  FR  3116. 
May  28, 1993)  pursuant  to  Section 
305(g)(1)  of  the  Trade  Agreements  Act  of 
1979.  as  amended  (19  U.S.C.  2515(g)(1)). 
on  European  Union  (EU)  states 
(sanctioned  EU  member  states)  that 
discriminate  against  U.S.  products  or 
services.  This  subpart  does  not  apply  to 
contracts  for  supplies  or  services 
awarded  and  poioimed  outside  of  the 
United  States  or  its  territories,  ca  to  the 
Department  of  Defense.  For  thresholds 


unique  to  individual  agencies  (e.g..  the 
Power  Marketing  Administration  of  the 
Department  of  Energy),  see  agency 
regulations. 

2SJ01    Poiey. 

(a)  E}(cept  as  provided  in  25.602. 
agencies  shall  not  award  contracts  for — 

(1)  Sanctioned  EU  country  end 
products  with  an  estimated  acquisition 
value  less  than  $186,000; 

(2)  Sancticmed  EU  coimtry 
construction  with  an  estimated 
aoquisiticm  value  less  than  $7,143,000; 
or 
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(3)  Sanctioned  EU  country  services  as 
follows  (Federal  Service  Code  or 
Category  from  the  Federal  Procurement 
Data  System  Product/Service  Code 
Manual  is  indicated  in  parentheses): 

(i)  Service  contracts  regardless  of 
acquisition  value  for — 

(A)  All  transportation  services, 
including  laimching  services  (all  V 
codes.  J019.  J998,  J999.  K019); 

(B)  Dredging  {Y216,  Z216); 

(C)  Management  and  operation  of 
certain  Government  or  privately-owned 
facilities  used  for  Government  purposes, 
including  Federally  Funded  Research 
and  Development  Centers  (all  M  codes): 

(D)  Development,  production  or 
coproduction  of  program  material  for 
broadcasting,  such  as  motion  pictures 
(T006.  T016): 

(E)  Research  and  development  (all  A 
codes); 

(F)  Airport  concessions  (S203); 

(G)  Legal  services  (R418); 

(H)  Hotel  and  restaurant  services 
(S203); 

(I)  Placement  and  supply  of  personnel 
services  (V241,  V251); 

(J)  hivestigation  and  security  services 
(S206.S211,R423): 

(K)  Education  and  training  services 
(aU  U  codes.  R419): 

(L)  Health  and  social  services  (all  O 
codes,  all  G  codes); 

(M)  Recreational,  cultural,  and 
sporting  services  (G003);  or 

(N)  Telecommunication  services 
(encompassing  only  voice  telephony, 
telex,  radio  telephony,  paging,  and 
sateUite  services)  (Si.  D304.  D305, 
D316.  D317.  and  D399). 

(ii)  All  other  service  contracts  with  an 
estimated  acquisition  value  less  than 
$186,000. 

(b)  Determine  the  applicability  of 
sanction  thresholds  in  the  manner 
provided  at  25.403(b). 

25.602    Exceptions. 

(a)  The  sanctions  in  25.601  do  not 
apply  to — 

(1)  Purchases  at  or  below  the 
simplified  acquisition  threshold 
awarded  by  simplified  acquisition 
procedures; 

(2)  Total  small  business  set-asides  in 
accordance  with  19.502-2; 

(3)  Contracts  in  support  of  U.S. 
national  security  interests:  or 

(4)  Contracts  for  essential  spare, 
repair,  or  replacement  parts  not 
otherwise  available  from  nonsanctioned 
countries. 

(b)(1)  The  head  of  the  agency,  without 
power  of  redelegation.  may  authorize 
the  award  of  a  contract  or  class  of 
contracts  for  sanctioned  EU  country  end 
products,  services,  and  construction,  the 
purchase  of  which  is  otherwise 


prohibited  by  25.601(a),  if  the  head  of 
the  agency  determines  that  such  action 
is  necessary — 

(i)  In  the  pubUc  interest; 

(ii)  To  avoid  the  restriction  of 
competition  in  a  manner  that  would 
limit  the  acquisition  in  question  to.  or 
would  establish  a  preference  for.  the 
services,  articles,  materials,  or  supplies 
of  a  single  manufacturer  or  supplier;  or 

(iii)  Because  there  would  be  or  are  an 
insufficient  number  of  potential  or 
actual  offerors  to  ensure  the  acquisition 
of  services,  articles,  materials,  or 
supplies  of  requisite  quality  at 
competitive  prices. 

(2)  When  a  determination  is  made  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  the  agency  shall  notify  the  U.S. 
Trade  Representative  within  30  days 
after  contract  award. 


(1)  Determine  the  existence  and 
applicability  of  any  international 
agreements  and  ensure  compliance  with 
these  agreements;  and 

(2)  Conduct  the  necessary  advance 
acquisition  planning  and  coordination 
between  the  appropriate  U.S.  executive 
agencies  and  foreign  interests  as 
required  by  these  aj|reements. 

Q})  Many  international  agreements  are 
compiled  in  the  "United  States  Treaties 
and  Other  International  Agreements" 
series  published  by  the  Department  of 
State.  Copies  of  this  publication  are 
normally  available  in  overseas  legal 
offices  and  U.S.  diplomatic  missions. 

(c)  Contracting  officers  shall  award  all 
contracts  with  Taiwanese  firms  or 
organizations  through  the  American 
Institute  of  Taiwan  (AIT).  ATT  is  under 
contract  to  the  Department  of  State. 


Subpart  25.7-Prohlblt8d  Sources  Subpart  25.»-Cu»toin*  and  Duttes 


25.701  RestrlctkNis. 

(a)  The  Government  does  not  acquire 
supplies  or  services  that  cannot  be 
imported  lawfully  into  the  United 
States.  Therefore,  agencies  and  their 
contractors  and  subcontractora  shall  not 
acquire  any  supplies  or  services 
originating  from  sources  within,  or  that 
were  located  in  or  transported  from  or 
through"^ 

(1)  Cuba  (31  CFR  part  515): 

(2)  Iran  (31  CFR  part  560); 

(3)  Iraq  (31  CFR  part  575); 

(4)  Libya  (31  CFR  part  550); 

(5)  North  Korea  (31  CFR  part  500);  or 

(6)  Sudan  (Executive  Order  13067). 

(b)  Agencies  and  their  contractors  and 
subcontractors  shall  not  acquire  any 
supplies  or  services  bom  entities 
controlled  by  the  Government  of  Iraq 
(Executive  Orders  12722  and  12724). 

25.702  SourMOffufttMrlnfonnation. 
Questions  concerning  the  restrictions 

in  25.701  should  be  referred  to  the 
Department  of  the  Treasury,  Office  of 
Foreign  Assets  Control.  Washington, 
D.C  20220  (Telephone  (202)  622-2520). 

Subpart  25.8— Ottiar  littamational 
AgreeiiMnts  and  Coordination 

25.801  General. 

Treaties  and  agreements  between  the 
United  States  and  foreign  governments 
affect  the  manner  in  which  offen  from 
foreign  entities  are  evaluated  and  the 
performance  of  contracts  in  foreign 
countries. 

25.802  Procaditras. 

(a)  When  placing  contracts  with 
contractors  located  outside  the  United 
States,  for  performance  outside  the 
United  States,  contracting  officers 
shall— 


25.900   Seopa  of  subpart 

This  subpart  provides  policies  and 
procediires  for  exempting  frt>m  import 
duties  certain  supplies  purchased  tmder 
Government  contracts. 

2SJ01    Policy. 

United  States  laws  impose  duties  on 
foreign  supplies  imported  into  the 
customs  territory  of  the  United  States. 
Certain  exemptions  from  these  duties 
are  available  to  Government  agencies. 
Agencies  shall  use  these  exemptions 
when  the  anticipated  savings  to 
appropriated  funds  will  outweigh  the 
administrative  costs  associated  with 
processing  required  docimientation. 

25.902  ProcsduiM. 

For  regulations  governing 
importations  and  duties,  see  the 
Customs  Regulations  issued  by  the  U.S. 
Customs  Service.  Department  of  the 
Treasury  (19  CFR  Chapter  1).  Except  as 
provided  elsewhere  in  the  Customs 
Regulations  (see  19  CFR  10.100).  all 
shipments  of  imported  supplies 
purchased  imder  Government  contracts 
are  subject  to  the  usual  Customs  entry 
and  examination  requirements.  Unless, 
the  agency  obtains  an  exemption  (see 
25.903),  those  shipments  are  also 
subject  to  duty. 

25.903  ExMnpM  wppliM. 

(a)  Subchaptera  Vm  and  X  of  Chapter 
98  of  the  Harmonized  Tariff  Schedide  of 
the  United  States  (19  U.S.C.  1202)  list 
supplies  for  which  exemptions  bom 
duty  may  be  obtained  when  imported 
into  the  customs  territory  of  the  United 
States  under  a  Government  contract.  For 
certain  of  these  supplies,  the  contracting 
agency  must  certiiy  to  the 
Ck>mmissioner  of  Customs  that  they  are 
for  the  purpose  stated  in  the 
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Harmonized  Tariff  Schedule  (see  19 
CFR  10.102  through  10.104. 10.114,  and 
10.121  and  15  CFR  part  301  for 
reouirements  and  fonnats). 

(d)  Supplies  (excluding  equipment) 
for  Govemmenf-operated  vessels  or 
aircraft  may  be  withdrawn  from  any 
customs-bonded  warehouse,  from 
continuous  customs  custody  elsewhere 
than  in  a  bonded  warehouse,  or  from  a 
foreign-trade  zone,  free  of  duty  and 
internal  revenue  tax  as  provided  in  19 
U.S.C.  1309  and  1317.  The  contracting 
activity  shall  cite  this  authority  on  the 
appropriate  customs  form  when  making 
such  purchases  (see  19  CFR  10.59 
through  10.65). 

Subpart  25.10— Additional  Foreign 
Acquisition  Regulations 

25.1001    Waiver  of  right  to  examination  of 


(a)  Policy.  The  clause  at  52.215-2, 
Audit  and  Records — Negotiation, 
prescribed  at  lS.209(b),  implements  10 
U.S.C.  2313  and  41  U.S.C.  254d.  The 
basic  clause  authorizes  examination  of 
records  by  the  Comptroller  General. 

(1)  The  contracting  officer  shall  use 
the  basic  clause,  whenever  possible,  in 
negotiated  contracts  with  foreign 
contractors. 

(2)  The  contracting  officer  may  use 
the  clause  with  its  Alternate  in  in 
contracts  with  foreign  contractors 
after — 

(i)  Exhausting  all  reasonable  efforts  to 
include  the  basic  clause; 

(ii)  Considering  factors  such  as 
alternate  soiuces  of  supply,  additional 
cost,  and  time  of  delivery;  and 

(iii)  The  head  of  the  agency  has 
executed  a  determination  and  findings 
in  accordance  with  paragraph  (b)  of  this 
section,  with  the  concuirence  of  the 
Comptroller  General.  However, 
conciurence  of  the  Comptroller  General 
is  not  required  if  the  contractor  is  a 
foreign  government  or  agency  thereof  or 
is  precluded  by  the  laws  of  the  coimtry 
involved  from  making  its  records 
available  for  examination. 

(b)  Determination  and  findings.  The 
determination  and  findings  shall — 

(1)  Identify  the  contract  and  its 
purpose,  and  whether  it  is  a  contract 
with  a  foreign  contractor  or  with  a 
foreign  government  or  agency  thereof; 

(2)  Describe  the  efforts  to  include  the 
basic  clause; 

(3)  State  the  reasons  for  the 
contractor's  refusal  to  include  the  basic 
clause; 

(4)  Describe  the  price  and  availability 
of  the  suppUes  or  services  bom  the 
United  States  and  other  sources;  and 

(5)  Determine  that  it  will  best  serve 
the  interest  of  the  United  States  to  use 
the  clause  with  its  Alternate  ID. 


25.1002    Use  of  foreign  currency. 

(a)  Unless  a  specific  ciurency  is 
required  by  international  agreement  at 
by  the  Trade  Agreements  Act  (see 
25.408(a)(3)),  contracting  officers  shall 
determine  whether  solicitations  for 
contracts  to  be  entered  into  and 
performed  outside  the  United  States 
will  require  submission  of  offers  in  U.S. 
currency  or  a  specified  foreign  currency. 
In  unusual  circumstances,  the 
contracting  officer  may  permit 
submission  of  offers  in  other  than  a 
specified  ciurency. 

(b)  To  ensure  a  fair  evaluation  of 
offers,  soUdtations  generally  should 
require  all  offers  to  be  priced  in  the 
same  currency.  However,  if  submission 
of  offers  in  other  than  a  specified 
currency  is  permitted,  the  contracting 
officer  shall  convert  the  offered  prices  to 
U.S.  currency  for  evaluation  purposes. 
The  contracting  officer  shall  use  the 
current  market  exchange  rate  fit)m  a 
commonly  used  source  in  effect  as 
follows: 

(1)  For  acquisitions  conducted  using 
sealed  bidding  procedures,  on  the  date 
of  bid  opening;  or 

(2)  For  acquisitions  conducted  using 
negotiation  procedures — 

(i)  On  the  date  specified  for  receipt  of 
offers  if  award  is  based  on  initial  offers; 
otherwise 

(ii)  On  the  date  specified  for  receipt 
of  final  proposal  revisions. 

(c)  If  a  contract  is  priced  in  foreign 
currency,  the  agency  shall  ensure  that 
adequate  funds  are  available  to  cover 
currency  fluctuations  to  avoid  a 
violation  of  the  Anti-Deficiency  Act  (31 
U.S.C.  1341, 1342,  1511-1519). 

Subpart  25.11— Solicitation  Provisions 
and  Contract  Clauses 

25.1101    Acquisition  of  supplies. 

The  following  provisions  and  clauses 
apply  to  the  acquisition  of  supplies  and 
the  acquisition  of  services  involving  the 
furnishing  of  suppUes. 

(a)  The  contracting  officer  shall — 

(1)  Insert  the  clause  at  52.225-1,  Buy 
American  Act — Balance  of  Payments 
Program — SuppUes,  in  solicitations  and 
contracts  with  a  value  exceeding  $2,500 
but  not  exceeding  $25,000,  and  in 
solicitations  and  contracts  with  a  value 
exceeding  $25,000,  when  none  of  the 
clauses  prescribed  in  paragraphs  (b)  and 
(c)  of  this  section  apply,  except  when — 

(i)  The  solicitation  is  restricted  to 
domestic  end  products  in  accordance 
with  subpart  6.3; 

(ii)  The  acquisition  is  for  supplies  to 
be  used  within  the  United  States  and  an 
exception  to  the  Buy  American  Act 
appUes  (e.g.,  nonavailability  or  pubfic 
interest);  or 


(iii)  The  acquisition  is  for  supplies  to 
be  used  outside  the  United  States  and 
an  exception  to  the  Balance  of  Payments 
Program  applies.  — 

(2)  Insert  the  provision  at  52.225-2, 
Buy  American  Act — Balance  of 
Payments  Program  Certificate,  in 
solicitations  containing  the  clause  at 
52.225-1. 

(b)  The  contracting  officer  shall — 
(l)(i)  Insert  the  clause  at  52.225-3, 

Buy  American  Act — North  American 
Free  Trade  Agreement — ^Israeli  Trade 
Act — Balance  of  Payments  Program,  in 
soUdtations  and  contracts  with  a  value 
exceeding  $25,000  but  less  than 
$186,000,  uinless  the  acquisition  is 
exempt  from  the  North  American  Free 
Trade  Agreement  and  the  IsraeU  Trade 
Act  (see  25.401).  For  acquisitions  of 
agencies  not  subjed  to  the  IsraeU  Trade 
Ad  (25.406).  see  agency  regulations. 

(ii)  If  the  acquisition  exceeds  $25,000 
but  is  less  than  $50,000,  use  the  clause 
with  its  Alternate  I. 

(ui)  If  the  acquisition  value  is  $50,000 
or  more  but  less  than  $53,150,  use  the 
clause  with  its  Alternate  n. 

(2)(i)  Insert  the  provision  at  52.225-4. 
Buy  American  Ad — North  American 
Free  Trade  Agreement — IsraeU  Trade 
Ad —  Balance  of  Payments  Program 
Certificate,  in  soUdtations  containing 
the  clause  at  52.225-3. 

(u)  If  the  acquisition  value  exceeds 
$25,000  but  is  less  than  $50,000,  use  the 
provision  with  its  Alternate  I. 

(iii)  If  the  acquisition  value  is  $50,000 
or  more  but  less  than  $53,150.  use  the 
provision  with  its  Alternate  II. 

(c)  The  contracting  officer  shall — 

(1)  Insert  the  clause  at  52.225-5, 
Trade  Agreements,  in  soUdtations  and 
contrads  valued  at  $186,000  or  more,  if 
the  Trade  Agreements  Ad  appUes  (see 
25.401  and  25.403)  and  the  agency  has 
determined  that  the  restrictions  of  the 
Buy  American  Act  or  Balance  of 
Payments  Program  are  not  applicable  to 
U.S.  made  end  products.  If  the  agency 
has  not  made  such  a  determination,  the 
contracting  officer  shaU  foUow  agency 
procedures. 

(2)  Insert  the  provision  at  52.225-6. 
Trade  Agreements  Certificate,  in 
soUdtations  containing  the  clause  at 
52.225-5. 

(d)  The  contracting  officer  shall  insert 
the  provision  at  52.225-7,  Waiver  of 
Buy  American  Ad  for  Civil  Aircraft  and 
Related  Articles,  in  soUdtations  for  dvil 
aircraft  and  related  articles  (see  25.407). 

(e)  The  contracting  officer  shall  insert 
the  clause  at  52.225-8,  Duty-Free  Entry, 
in  soUdtations  and  contracts  for 
suppUes  that  may  be  imported  into  the 
United  States  and  for  which  duty-free 
entry  may  be  obtained  in  accordance 
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with  25.903(a),  if  the  value  of  the 
acquisition — 

(1)  Exceeds  $100,000;  or 

(2)  Is  $100,000  or  less,  but  the  savings 
from  waiving  the  duty  is  anticipated  to 
be  more  than  the  administrative  cost  of 
waiving  the  duty.  When  used  for 
acquisitions  valued  at  $100,000  or  less, 
paragraphs  (b)(1)  and  (i)(2)  of  the  clause 
may  be  modified  to  reduce  the  dollar 
figure. 

25.1102   AcquisMon  of  construction. 

The  contracting  officer  shall— 

(a)  Insert  the  clause  at  52.225-9,  Buy 
American  Act — Balance  of  Payments 
Program — Construction  Materials,  in 
solicitations  and  contracts  for 
construction  valued  at  less  than 
$6,909,500.  If  specified  in  agency 
regulations,  substitute  a  hi^er 
evaluation  percentage  in  paragraph 
(b)(3)(i)  of  the  clause. 

(b)(1)  Insert  the  provision  at  52.225- 
10,  Notice  of  Buy  American  Act/Balance 
of  Payments  Program  Requirement — 
Construction  Materials,  in  solicitations 
containing  the  clause  at  52.225-9. 

(2)  If  insufficient  time  is  available  to 
process  a  determination  regarding  the 
inapplicability  of  the  Buy  American  Act 
or  Balance  of  Payments  Program  before 
receipt  of  offers,  use  the  provision  with 
its  Alternate  I. 

(c)(1)  Insert  the  clause  at  52.225-11, 
Buy  American  Act — Balance  of 
Payments  Program — Construction 
Materials  Under  Trade  Agreements,  in 
solicitations  and  contracts  valued  at 
$6,909,500  or  more.  If  specified  in 
agency  regulations,  substitute  a  higher 
evaluation  percentage  in  paragraph 
(b)(4)(i)  of  the  clause. 

(2)  For  acquisitions  valued  at 
$6,909,500  or  more,  but  less  than 
$7,143,000,  use  the  clause  with  its 
Alternate  I. 

(d)(1)  Insert  the  provision  at  52.225- 
12,  Notice  of  Buy  American  Act/Balance 
of  Payments  Program  Requirement — 
Construction  Materials  Under  Trade 
Agreements,  in  solicitations  containing 
the  clause  at  52.225-11. 

(2)  If  insufficient  time  is  available  to 
process  a  determination  regarding  the 
inapplicabiUty  of  the  Buy  American  Act 
or  Balance  of  Payments  Program  before 
receipt  of  offers,  use  the  provision  with 
its  Alternate  I.  _ 

"25.1103    Ottter  provisions  and  clausas. 

(a)  Restrictions  on  certain  foreign 
purchases.  The  contracting  officer  shall 
insert  the  clause  at  52.225-13, 
Restrictions  on  Certain  Foreign 
Purchases,  in  solicitations  and  contracts 
with  a  value  exceeding  $2,500. 

(b)  Translations.  The  contracting 
officer  shall  insert  the  clause  at  52.225- 


14,  Inconsistency  Between  English 
Version  and  Translation  of  Contract,  in 
solicitations  and  contracts  where 
translation  into  another  language  is 
anticipated. 

(c)  Sanctions.  (1)  Except  as  provided 
in  paragraph  (c)(2)  of  this  section,  the 
contracting  officer  shall  insert  the  clause 
at— 

(i)  52.225-15,  Sanctioned  European 
Union  Coimtry  End  Products,  in 
solicitations  and  contracts  for  supplies 
valued  at  less  than  $186,000;  or 

(ii)  52.225-16,  Sanctioned  European 
Union  Country  Services,  in  solicitations 
and  contracts  for  services — 

(A)  Usted  in  25.601{a)(3)(i);  or 

(B)  Valued  at  less  than  $186,000. 

(2)  The  clauses  in  paragraph  (c)(1)  of 
this  section  shall  not  be  used  in — 

(i)  Solicitations  issued  and  contracts 
awarded  by  a  contracting  activity 
located  outside  of  the  United  States  or 
its  territories,  provided  the  supplies  will 
be  used  or  the  services  performed 
outside  of  the  United  States  or  its 
territories: 

(ii)  Purchases  at  or  below  simplified 
acquisition  threshold  awarded  using 
simplified  acquisition  procedures; 

(ill)  Total  small  business  set-asides; 

(iv)  Contracts  in  support  of  U.S. 
national  security  interests; 

(v)  Contracts  tor  essential  spare, 
repair,  or  replacement  parts  available 
only  from  sanctioned  EU  member  states; 
or 

(vi)  Contracts  where  the  head  of  the 
agency  has  made  a  determination  in 
accordance  with  25.602(b). 

(d)  Foreign  currency  offers.  The 
contracting  officer  shall — 

(1)  Insert  the  provision  at  52.225-17, 
Evaluation  of  Foreign  Currency  Offers, 
in  solicitations  that  permit  the  use  of 
other  than  a  specified  currency;  and 

(2)  Insert  in  the  provision  the  source 
of  the  rate  to  be  used  in  the  evaluation 
of  offers. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

14.  Section  52.212-3  is  amended  by 
revising  the  date  of  the  provision  and 
paragraphs  (f)  and  (g)  to  read  as  follows: 

52.212-3    Offeror  (Representations  and 
Certifications— Commercial  Items. 

*  «        *        •        * 

Offeror  Representations  and  Certifications- 
Commercial  Items  (Date) 

*  •         «         *         * 

(f)  Buy  American  Act — Balance  of 
Payments  Program  Certificate.  (Applies  only 
if  the  clause  at  Federal  Acquisition 
Regulation  (FAR)  52.225-1.  Buy  American 
Act —  Balance  of  Payments  Program — 
Supplies,  is  included  in  this  solicitation.) 

(1)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 


(f)(2)  of  this  provision,  is  a  domestic  end 
product  as  defined  in  the  clause  entitled 
"Buy  American  Act — Balance  of  Payments 
Program — Supplies"  and  that  components  of 
UQ^iown  origin  have  been  considered  to 
have  been  mined,  produced,  or  manufactured 
ouUide  the  Uniteid  SUtes.  The  offeror  shall 
list  as  foreign  end  products  those  end 
products  manu£BCtuied  in  the  United  States 
that  do  not  qualiiy  as  domestic  end  products. 
(2)  Foreign  End  F^oducts:  _ 


Line  Item  No. 


Countiy  of  Origin 


(List  as  necessary) 

(3)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procediires  of  FAR  Part 
25. 

(g)(1)  Buy  American  Act— North  American 
Free  Trade  Agreement — Israeli  Trade  Act — 
Balance  of  Payments  Progmm  Certificate. 
(Applies  only  if  the  clause  at  FAR  52.225-3, 
Buy  American  Act— North  American  Free 
Trade  Agreement — ^Israeli  Trade  Act — 
Balance  of  Payments  Program,  is  included  in 
this  solicitation.) 

(i)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 
(g)(lHii)  or  (g)(l)(iii]  of  this  provision,  is  a 
domestic  end  product  (as  defined  in  the 
clause  of  this  soUcitation  entitled  "Buy 
American  Act — North  American  Free  Trade 
Agreement  Implementation  Act — ^Israeli 
Trade  Act— Balance  of  Payments  Program,"    . 
and  that  components  of  unknown  origin  have 
been  considered  to  have  been  mined, 
produced,  or  manufectured  outside  the 
United  States. 

(ii)  The  offeror  certifies  that  the  following 
supplies  are  NAFTA  country  end  products  or 
Israeli  end  products  as  defined  in  the  clause 
of  this  solicitation  entitled  "Buy  American 
Act — North  American  Free  Trade 
Agreement— Israeli  Trade  Act— Balance  of 
Payments  Program." 

NAFTA  Coimtiy  or  Israeli  End  Products: 


Line  Item  No. 


Country  of  Origin 


(List  as  necessary) 

(iii)  The  offeror  shall  list  those  supplies 
that  are  foreign  end  products  (other  than 
those  listed  in  paragraph  (g)(l)(ii)  of  this 
provision)  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act — Balance  of  Payments 
Program."  The  offeror  shall  list  as  other 
foreign  end  products  those  end  products 
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manu&cturad  in  the  United  States  that  do 
not  qualify  as  domestic  end  products. 
OUier  Foreign  End  Products: 

Line  Item  No. 


Country  of  Ori^ 


(List  as  necessary) 

(iv)  Offers  will  be  evaluated  in  accndance 
with  the  policies  and  procedures  of  FAR  Part 
25. 

(2)  Buy  American  Act— North  American 
Free  Trade  Agreements— Israeli  Trade  Act- 
Balance  of  Payments  Program  Certificate. 
Alternate  I  (DATE).  If  Alternate  I  to  the 
clause  at  FAR  52.225-3  is  included  in  this 
solicitation,  substitute  the  following 
paragraph  (g)(l)(ii)  for  paragraph  (g)(l)(ii)  of 
the  basic  provision: 

(gHlKii)  The  offeror  certifies  that  the 
foUoMnng  supplies  are  Canadian  end 
products  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act — ^Balance  of  Payments 
Program." 

Oinadian  End  Products: 

Line  Item  No. 


(List  as  necessary) 

(3)  Buy  American  Act— North  American 
Free  Trade  Agreements— Israeli  Trade  Act- 
Balance  of  Payments  Program  Certificate, 
Alternate  n  (DATE).  If  Alternate  D  to  the 
clause  at  FAR  S2.22S-3  is  included  in  this 
solicitation,  substitute  the  following 
paragraph  (g)(l)(ii)  for  paragraph  (g)(l)(ii)  of 
the  Insic  provision: 

(g)(l)(u)  The  offeror  certifies  that  the 
following  supplies  are  Canadian  end 
products  or  Israeli  end  products  as  defined 
in  the  clause  of  this  solicitation  entitled  "Buy 
American  Act— North  American  Free  Trade 
Agreement— Israeli  Trade  Act— Balance  of 
Payments  Program." 
Canadian  or  Israeli  End  Products: 

Line  Item  No. 


County  of  Chigin 


(List  as  necessary) 

(4)  Trade  Agreements  Certificate.  (Applies 
only  if  the  clause  at  FAR  52.225-5.  Ttade 
Agreements,  is  included  in  this  solicitation.) 

(i)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 
(g)(4)(ii)  of  this  provision,  is  a  U.S.  made, 
designated  country,  Caribbean  Basin  country, 


or  NAFTA  country  end  product,  as  defined 
in  the  clause  of  this  solicitation  entitled 
'Trade  Agreements." 

(ii)  The  offeror  shall  list  as  other  end 
products  those  supplies  that  are  not  U.S. 
made,  designated  country,  Caribbean  Basin 
country,  or  NAFTA  country  end  products. 

Other  end  products: 

Line  Item  No. 


Country  of  Origin 


(16)  [Reserved] 

16.  Section  52.213-4  is  amended  by 
revising  the  date  of  the  clause;  and 
paragraph  (a)(2)(i)  and  paragraph 
(b)(l}(viii)  to  read  as  follovtrs: 

52^3-4  Terms  and  Conditions— 
ShnpifM  Acquisitions  (OttMT  Thsn 
Commsrcisl  Itams). 


(List  as  necessary) 

(iii)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  FAR  Part 
25.  For  line  items  subject  to  the  Trade 
Agreements  Act,  offers  of  U.S.  made, 
designated  country,  Caribbean  Basin  country, 
OT  NAFTA  country  end  products  wiU  be 
evaluated  without  regard  to  the  restrictions  of 
the  Buy  American  Act  or  the  Balance  of 
Payments  Program.  Only  offisrs  of  U.S.  made, 
designated  country,  Caribbean  Basin  country, 
or  NAFTA  country  end  products  will  be 
considered  for  av«^rd  unless  the  Contracting 
Officer  determines  that  there  are  no  ofhn  for 
such  products  or  that  the  offiers  for  such 
products  are  insufficient  to  fulfill  the 
requirements  of  this  solicitation. 

*  »         •         •         • 

15.  Section  52.212-5  is  amended  by 
revising  the  clause  date;  at  the  end  of 
paragraph  (a)(1)  by  removing  ";  and";  at 
the  end  of  paragraph  (a)(2)  by  removing 
the  period  and  inserting  ";  and";  by 
adding  paragraph  (a)(3);  and  by  revising 
para^phs  (b)(ll)  through  (b)(16)  to 
read  as  follows: 

52^2-6   Contract  Terms  and  CondWons 
Required  to  Implamsnt  Statutaa  or 
Exseultvs  Orders— Commercial  Items. 

•  •        »        •        • 

Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders — 
Conunercial  Items  (Date) 

(a)  *  •  • 

(3)  52.225-13.  Restrictions  on  Certain 
Foreign  Purchases  CEO.'s  12722, 12724, 
13059,  and  13067). 

(b)*  •  • 

(11)  52.225-1,  Buy  American  Act- 
Balance  of  Payment  Program — Supplies  (41 
U.S.C  lOa-lOd). 

(12)(i)  52.225-3,  Buy  American  Act— 

Nmth  American  Free  Trade  Agreement — 
Israeli  Trade  Act — Balance  of  Payments 
Program  (41  U.S.C  lOa-lOd.  19  U.S.C.  3301 
note,  19  U.S.C  2112  note). 

(ii)  Alternate  I  of  52.225-3. 

(iii)  Alternate  n  of  52.225-3. 

(13)  52.225-5,  Trade  Agreements  (19 

U.S.C  2501  etseq..  19  U.S.C.  3301  note). 

(14)  52.225-15,  Sanctioned  European 

Union  Coimtry  End  Products  (E.0. 12849). 

(15)  52.225-16,  Sanctioned  European 

Union  Country  Swvices  (E.0. 12849). 


Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Ccxnmercial  Items) 
(Date) 

(a)*  •  • 
(2)'  •  • 

(i)  52.225-13,  Restrictions  on  Certain 
Foreign  Purchases  (DATE). 

(b)*  •  • 

(D*  •  ' 

(viii)  52.225-1,  Buy  American  Act- 
Balance  of  Payments  Pfogram— Supplies 
(DATE)  (41  U.S.C.  lOa-lOd)  (Applies  to 
supplies,  and  services  involving  the 
furnishing  of  supplies,  if  the  contract — 

(A)  Does  not  exceed  $25,000;  or 

(B)  Is  set  aside  for  small  business  concerns, 
regardless  of  dollar  value). 

17.  Section  52.214-34  is  amended  by 
revising  the  introductory  paragraph  to 

■  read  as  follows: 

82^4-34    Submission  of  Offers  in  the 
English  Language. 

As  prescribed  in  14.201-6(x),  insert  the 
following  provision: 

•  •         •         •         • 

18.  Section  52.214-35  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.214-35    Submission  of  oners  lnU.8. 
Cunsncy. 

As  prescribed  in  14.201-6(y),  insert  the 
following  provision: 

•  •         »         »         • 

19.  Section  52.215-1  is  amended  by 
revising  the  date  of  the  provision  and 
paragraph  (c)(5)  to  read  as  follows: 

52.215-1    Instructions  to  Offsrors- 
CompoWivs  Acquisitions. 

(c)*  •  • 

(5)  Proposals  submitted  in  response  to  this 
solidtetion  shall  be  in  English  unless 
otherwise  permitted  by  the  solidtetion  and 
shall  be  in  U.S.  dollars,  unless  the  provision 
at  FAR  52.225-17,  Evaluation  of  Foreign 
Currency  OQan,  is  induded  in  the 
solidtetion. 


20.  Sections  52.225-1  throu^ 
52.225-17  are  revised  to  read  as  follows: 
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SMbpart  52^— Text  of  Provisions  and 
Clauass 

*  •  •  •  • 

52  J25-1    Buy  American  Act— Balance  of 

Payments  Program — Supplies. 
52.225-2    Buy  American  Act— Balance  of 

Payments  Program  Certificate. 
52.225-3     Buy  American  Act — North 

American  Free  Trade  Agreement — Israeli 

Trade  Act— Balance  of  Payments 

Program. 
52.225-4    Buy  American  Act— North 

American  Free  Trade  Agreement— Israeli 

Trade  Act— Balance  of  Payments 

Program  Certificate. 
52.225-5    Trade  Agreements. 
52.225-6    Trade  AgreemenU  Certificate. 
52.225-7    Waiver  of  Buy  American  Act  for 

Civil  Aircraft  and  Related  Articles. 
52.225-8    Duty-Free  Entry. 
52.225-9    Buy  American  Act — Balance  of 

Payments  Program —  Construction 

Materials. 
52.225-10    Notice  of  Buy  American  Act/ 

Balance  of  Payments  Program 

Requirement — Construction  Materials. 
52.225-11     Buy  American  Act — Balance  of 

Payments  Program —  Construction 

Materials  Under  Trade  Agreements. 
52.22&-12    Notice  of  Buy  American  Act/ 

Balance  of  Payments  Program 

Requirement — Construction  Materials 

Under  Trade  Agreements. 
52.225-13    Restrictions  on  Certain  Foreign 

Purchasas. 
52.225-14    Inconsistency  Between  English 

Version  and  Translation  of  Contract. 
52.225-15    Sanctioned  European  Union 

Country  End  Products. 
52.22S-16    Sanctioned  European  Union 

Country  Services. 
52.225-17    Evaluation  of  Foreign  Currency 

Offers. 


Subpart  52.2— Text  of  Provisions  and 
Clauses 

S2.22S-1    Buy  Amsrican  Act— Balance  of 
Payments  Program— Suppllas. 

As  prescribed  in  23.1101(a)(1),  insert 
the  following  clause: 

Buy  American  Act — Balance  of  Payments 
Program — Supplies  (Date) 

(a)  Definitions.  As  used  in  this  dause — 
Components  means  those  articles, 

materials,  and  supplies  incorporated  directly 

into  the  end  products. 
Cost  of  components  means — 

(1)  For  components  purchased  by  the 
Contractor,  the  acquisition  cost,  including 
transportation  costs  to  the  place  of 
incorporation  into  the  end  product  (whether 
or  not  such  costs  are  paid  to  a  dtunestic  firm), 
and  any  applicable  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued):  or 

(2)  For  components  manufactured  by  the 
Contractor,  all  costs  associated  with  the 
manufacture  of  the  component,  including 
transportation  costs  as  described  in 
paragraph  (1)  of  this  definition,  plus 
allocable  overhead  costs,  but  excluding 
profit.  Cost  of  components  does  not  include 


any  costs  associated  with  the  manufacture  of 
the  end  product. 
Domestic  end  product  means — 

(1)  An  unmanufactured  end  product  mined 
or  produced  in  the  United  States;  or 

(2)  An  end  product  manufactured  in  the 
United  States,  if  the  cost  of  its  components 
mined,  produced,  or  manufactiued  in  the 
United  States  exceeds  50  percent  of  the  cost 
of  all  its  components.  Components  of  foreign 
origin  of  the  same  class  or  kind  as  those  that 
the  agency  determines  are  not  mined, 
produced,  or  manufactured  in  sufficient  and 
reasonably  available  conunercial  quantities  of 
a  satisfactory  quality  are  treated  as  domestic. 
Scrap  generated,  collected,  and  prepared  for 
processing  in  the  United  States  is  considered 
domestic. 

End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  under 
the  contract  for  public  use. 

Foreign  end  product  means  an  end  product 
other  than  a  domestic  end  product. 

(b)  The  Buy  American  Act  (41  U.S.C  lOa- 
lOd)  provides  a  preference  for  domestic  end 
products  for  supplies  acquired  for  use  in  the 
United  States.  The  Balance  of  Payments 
Program  provides  a  preference  for  domestic 
end  products  for  supplies  acquired  for  use 
outside  the  United  States. 

(c)  Offerors  may  obtain  from  the 
Contracting  Officer  a  list  of  foreign  articles 
that  will  be  treated  as  domestic  for  this 
contract. 

(d)  The  Contractor  shall  deliver  only 
domestic  end  products  except  to  the  extent 
that  it  specified  delivery  of  foreign  end 

'  products  in  the  provision  of  the  solicitation 
entitled  "Buy  American  Act— Balance  of 
Payments  Program  Certificate." 

(End  of  clause) 

52.225-2    BuyAmsfteanAct    Datancaof 
Payments  Program  Certificate. 

As  prescribed  in  25.1101(a)(2).  insert 
the  following  provision: 

Buy  American  Act — Balance  of  Payments 
Program  Certificate  (Date) 

(a)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph  (b) 
of  this  provision,  is  a  domestic  end  product 
as  defined  in  the  clause  of  this  solicitation 
entitled  "Buy  American  Act — ^Balance  of 
Payments  Program — Supplies"  and  that 
components  of  unknown  origin  have  been 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States.  The 
offeror  shall  list  as  foreign  end  products 
those  end  products  manufactured  in  the 
United  States  that  do  not  qualify  as  domestic 
end  products. 

(b)  Foreign  End  Products: 

Line  Item  No. 


Country  of  Origin 


(List  as  necessary) 

(c)  Offsrs  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  Part  25 
of  the  Federal  Acquisition  Regulation. 

(End  of  provision)  _ 

52.225-3    BuyAmsfteanAct— North 
American  Fraa  Trade  Agiaamant— Israeli 
Trade  Ad— Baianoa  of  Paymenta  Program. 

As  prescribed  in  25.1101(b)(l)(i), 
insert  the  following  clause: 

Buy  American  Act-^orth  American  Free 
Trade  Agreement — Israeli  Trade  Act — 
Balance  of  Payments  Program  (Date) 

(a)  Definitions.  As  used  in  this  clause — 
Components  means  those  articles, 

materials,  and  supplies  incorporated  directly 

into  the  end  products. 
Cost  of  components  means — 

(1)  For  components  purchased  by  the 
Contracts,  the  acquisition  cost,  including 
transportation  costs  to  the  place  of 
incorporation  into  the  end  product  (whether 
or  not  such  costs  are  paid  to  a  domestic  firm), 
and  any  applicable  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued);  or 

(2)  For  components  manufectured  by  the 
Contractor,  all  costs  associated  with  the 
manufacture  of  the  component,  including 
transportation  costs  as  described  in 
paragraph  (1)  of  this  definition,  plus 
allocable  overhead  costs,  but  excluding 
profit.  Cost  of  components  does  not  include 
any  costs  associated  with  the  manufacture  of 
the  end  product. 

Domestic  end  product  means — 

(1)  An  unmanufactured  end  product  mined 
or  produced  in  the  United  States;  or 

(2)  An  end  product  manufactured  in  the 
United  States,  if  the  cost  of  its  components 
mined,  produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the  cost 
of  all  ita  components.  Components  of  foreign 
origin  of  the  same  class  or  lund  as  those  that 
the  agency  determines  are  not  mined, 
produced,  or  manufactured  in  sufficient  and 
reasonably  available  commercial  quantities  of 
a  satisfectory  quality  are  treated  as  domestic. 
Scrap  generated,  collected,  and  prepared  for 
processing  in  the  United  States  is  considered 
domestic. 

End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  under 
the  contract  for  public  use. 

Foreign  end  product  means  an  end  product 
other  than  a  domestic  end  product. 

Israeli  end  product  means  an  article  that — 

(1)  Is  wholly  the  growth,  product,  or 
mamifecture  of  Israel;  or 

(2)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country,  has  been  substantially  transformed 
in  Israel  into  a  new  and  difbrent  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  transformed. 

North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

NAFTA  country  end  product  means  an 
article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manubcture  of  a  NAFTA  country;  or 

(2)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country,  has  been  substantially  transformed 
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duct  mined 


in  a  NAFTA  country  into  a  new  and  different 
article  of  conunerce  with  a  name,  character, 
or  use  distinct  from  that  of  the  article  or 
articles  from  which  it  was  transformed.  The 
tenn  refers  to  a  product  offered  for  purchase 
under  a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services]  incidental  to  the  article,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  article  itself 

(b)  Components  of  foreign  origin.  Offerors 
may  obtain  from  the  Contracting  Officer  a  list 
of  foreign  articles  that  will  be  treated  as 
domestic  for  this  contract. 

(c)  Implementation.  This  clause 
implements  the  Buy  American  Act  (41  U.S.C. 
lOa-lOd),  the  North  American  Free  Trade 
Agreement  Implementation  Act  (NAFTA)  (19 
U.S.C.  3301  note),  the  Israeli  Free  Trade  Ai«a 
Implementation  Act  of  1985  (Israeli  Trade 
Act)  (19  U.S.C.  2112  note),  and  the  Balance 
of  Payments  Program  by  providing  a 
preference  for  domestic  end  products,  except 
for  certain  foreign  end  products  that  are 
NAFTA  country  end  products  or  Israeli  end 
products. 

(d)  Delivery  of  end  products.  The 
Contracting  Officer  has  determined  that 
NAFTA  and  the  Israeli  Trade  Act  apply  to 
this  acquisition.  Unless  otherwise  specified, 
these  trade  agreements  apply  to  all  items  in 
the  Schedule.  The  Contractor  shall  deliver 
under  this  contract  only  domestic  end 
products  except  to  the  extent  that,  in  its  offer, 
it  specified  delivery  of  foreign  end  products 
in  the  provision  entitled  "Buy  American 
Act — North  American  Free  Trade 
Agreement— Israeli  Trade  Act— Balance  of 
Payments  Program  Certificate."  An  offer 
specifying  that  a  NAFTA  country  end 
product  or  an  Israeli  end  product  will  be 
supplied  requires  the  Contractor  to  supply  a 
NAFTA  country  end  product,  an  Israeli  end 
product  or,  at  the  Contractor's  option,  a 
domestic  end  product 

(End  of  clause] 

Alternate  I  (DATE).  As  prescribed  in 
25.1101(b](l)(ii],  add  the  following  definition 
to  paragraph  (a)  of  the  basic  clause,  and 
substitute  the  following  paragraph  (d)  for 
paragraph  (d)  of  the  basic  clause: 

Canadian  end  product  means  an  article 
that— 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  Canada;  or 

(2)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country,  has  been  substantially  transformed 
in  Canada  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  tixe  article;  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  article  itself. 

(d)  Delivery  of  end  products.  The 
Contracting  Officer  has  determined  that 
NAFTA  applies  to  this  acquisition.  Unless 
otherwise  specified,  NAFTA  applies  to  all 
items  in  the  Schedule.  The  Contractor  shall 
deliver  under  this  contract  only  domestic  end 


products  except  to  the  extent  that,  in  its  offer, 
it  specified  delivery  of  foreign  end  products 
in  the  provision  entitled  "Buy  American 
Act — ^North  American  Free  Trade 
Agreement^sraeli  Trade  Act— Balance  of 
Payment  Program  Certificate."  An  offer 
specifying  that  a  Canadian  end  product  will 
be  supplied  requires  the  Contractor  to  supply 
a  Canadian  end  product  or,  at  the 
Contractor's  option,  a  domestic  end  product 

Alternate  n  (DATE).  As  prescribed  in 
25.1101(b)(l)(iii],  add  the  following 
definition  to  paragraph  (a)  of  the  basic  clause, 
and  substitute  the  following  paragraph  (d)  for 
paragraph  (d)  of  the  basic  clause: 

Canadian  end  product  means  an  article 
that—    • 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  Canada;  or 

(2)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  6t)m  another 
cojmtry,  has  been  substantially  transformed 
in  Canada  into  a  new  and  different  article  of 
commerce  with  a  name,  cheu'acter,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services]  incidental  to  Uie  article,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  article  itself. 

(d)  Delivery  of  end  products.  The 
Contracting  Officer  has  determined  that 
NAFTA  and  the  Israeli  Trade  Act  apply  to 
this  acquisition.  Unless  otherwise  specified, 
these  trade  agreements  apply  to  all  items  in 
the  Schedule.  The  Contractor  shall  deliver 
under  this  contract  only  domestic  end 
products  except  to  the  extent  that,  in  its  offer, 
it  specified  delivery  of  foreign  end  products 
in  the  provision  entitled  "Buy  American 
Act— North  American  Free  Trade 
Agreement — Israeli  Trade  Act — Balance  of 
Payment  Program  Certificate."  An  offer 
specifying  that  a  Canadian  end  product  or  an 
Israeli  end  product  will  be  supplied  requires 
the  Contractor  to  supply  a  Canadian  end 
product,  an  Israeli  end  product  or,  at  the 
Contractor's  option,  a  domestic  end  product. 

52.225-4    Buy  American  Act— North 
American  Free  Trade  Agreement— Israeli 
Trade  Act— Balance  of  Payments  Program 
Certificate. 

As  prescribed  in  25.1101(b)(2)(i), 
insert  the  following  provision: 

Buy  American  Act — ^North  American  Free 
Trade  Agreement— Israeli  Trade  Act- 
Balance  of  Payments  Program  Certificate 
(Date) 

(a)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph  (b) 
or  (c)  of  this  provision,  is  a  domestic  end 
product  (as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act— Balance  of  Payments 
Program")  and  that  components  of  unknown 
origin  have  been  considered  to  have  been 
mined,  produced,  or  manufactured  outside 
the  United  States. 

(b)  The  offeror  certifies  that  the  following 
supplies  are  NAFTA  country  end  products  or 


Israeli  end  products  as  defined  in  the  clause 
of  this  solicitation  entitled  "Buy  American 
Act — North  American  Free  Trade 
Agreement — Israeli  Trade  Act — Balance  of 
Payments  Program." 
NAFTA  Country  or  Israeli  End  Products: 

Zj'ne  Item  No. 


Country  of  Origin 


(List  as  necessary) 

(c)  The  offeror  shall  list  those  supplies  that 
are  foreign  end  products  (other  than  those 
listed  in  paragraph  (b)  of  this  provision]  as 
defined  in  the  clause  of  this  solicitation 
entitled  "Buy  American  Act — North 
American  Free  Trade  Agreement — Israeli 
Trade  Act — Balance  of  Payments  Program." 
The  offeror  shall  list  as  other  foreign  end 
products  those  end  products  manufactured  in 
the  United  States  that  do  not  qualify  as 
domestic  end  products. 

Other  Foreign  End  Products: 


Line  Item  No. 


Country  of  Origin 


(List  as  necessary) 

(d)  Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  Part  25 
of  the  Federal  Acquisition  Regulation. 
(End  of  provision) 

Alternate  I  (DATE).  As  prescribed  in 
25.1101(b)(2)(ii].  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  basic 
provision: 

(b)  The  offeror  certifies  that  the  following 
supplies  are  Canadian  end  products  as 
defined  in  the  clause  of  this  solicitation 
entitled  "Buy  American  Act— North 
American  Free  Trade  Agreement — Israeli 
Trade  Act — Balance  of  Payments  Program." 

Canadian  End  Products: 


Line  Item  No. 


(List  as  necessary] 

Alternate  11  (DATE).  As  prescribed  in 
25.1101(b)(2](iii),  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  basic 
provision: 

(b)  The  offeror  certifies  that  the  following 
supplies  are  Canadian  end  products  or  Israeli 
end  products  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act — Balance  of  Payments 
Program." 
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Canadian  or  Israeli  End  Products: 
Line  Item  No. 


Country  of  Origin 


(List  as  necessary) 

52.225-6    Trad*  AgrMfiMnts. 

As  prescribed  in  25.1101(c)(1),  insert 
the  following  clause: 
Trade  Agreements  (Date) 

(a)  Definitions.  As  used  in  this  clause — 
CarAbean  Basin  country  means  any  of  the 
following  countries:  Antigua  and  Bart)uda, 
Aruba,  Bahamas,  Barbados,  Belize,  British 
Virgin  Islands,  Costa  Rica,  Dominica, 
Dominican  Republic,  El  Salvador^  Grenada, 
Guatemala,  Guyana,  Haiti,  Honduras, 
Jamaica,  Montsarrat,  Netherlands  Antilles, 
Nicaragua,  Panama,  St.  Kitts  and  Nevis,  St. 
Lucia,  St.  Vincent  and  the  ^vnadines, 
Trinidad  and  Tobagp. 

Caribbean  Basin  country  end  product 
means  an  article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  C^bbean  Basin  country;  or 

(2)  In  the  case  of  an  article  that  consists  in 
whole  or  in  ptart  of  materials  from  another 
country,  has  been  substantially  transformed 
in  a  Caribbean  Basin  country  into  a  new  and 
difierent  article  of  commerce  with  a  name, 
character,  or  use  distinct  from  that  of  the 
article  or  articles  from  which  it  was 
transformed.  The  term  refers  to  a  product 
offered  for  purchase  under  a  supply  contract, 
but  for  pmposes  of  calculating  the  value  of 
the  end  product  includes  services  (except 
transportation  services)  incidental  to  the 
article,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  article  itself.  The  term  excludes  products 
that  are  excluded  from  duty-free  treatment 
for  Caribbean  cotmtries  under  19  U.S.C. 
2703(b),  which  presently  are — 

(i)  Textiles  and  apparel  articles  that  are 
subject  to  textile  agreements: 

(li)  Footwear,  handbags,  luggage,  flat 
gpods,  work  gloves,  and  leather  wearing 
apparel  not  designated  as  eligible  articles  for 
the  purpose  of  the  Generalized  System  of 
PrefiBrences  imder  Title  V  of  the  Trade  Act  of 
1974; 

(iii)  Tuna,  prepared  or  preserved  in  any 
manner  in  airti^t  containers; 

(iv)  Petroleum,  or  any  product  derived 
from  petroleum;  and 

(v)  Watches  and  watch  parts  (including 
cases,  bracelets,  and  straps)  of  whatever  type 
including,  but  not  limited  to,  mechanical, 
quartz  digital,  or  quartz  analog,  if  such 
watches  or  watch  parts  contain  any  material 
that  is  the  product  of  any  country  to  which 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  column  2  rates  of 
duty  apply. 

Designated  country  means  any  of  the 
following  countries: 
Aruba 


Austria 
Bangladesh 

Bel^um 

Benin 

Bhutan 

Botswana 

Burkina  Paso 

Burundi 

Canada  _ 

Cape  Verde 
.  Central  African  Republic 

Chad 

Comoros 

Denmark 

Djibouti 

Equatorial  Guinea 

Finland 

France 

Gambia 

Germany 

Greece 

Guinea 

Guinea-Bissau 

Haiti 

Hong  Kong 

Ireland 

Israel 

Italy 

Japan 

Kiribati 

KOTea,  Republic  of 

Lesotho 

Liechtenstein 

Luxembotirg 

Malawi 

Maldives 

Mali 

Mozambique 

Nepal 

Netherlands 

Niger 

Norway 

Portugal 

Rwanda 

Sao  Tome  and  Principe 

Sierra  Leone 

Singapore 

Somalia 

Spain 

Sweden 

Switzerland 

Tanzania  U.R. 

Togo 

Tuvalu 

Uganda 

United  Kingdom 

Vanuatu 

Western  Samoa 

Yemen 
Designated  country  end  product  means  an 

article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  designated  country;  or 

(2)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
coimtry,  has  been  substantially  transformed 
in  a  designated  country  into  a  new  and 
different  article  of  conunerce  with  a  name, 
character,  or  use  distinct  from  that  of  the 
article  or  articles  from  which  it  was 
transformed.  The  term  refers  to  a  product 
offered  for  purchase  under  a  supply  contract, 
but  for  purposes  of  calculating  the  value  of 
the  end  product  includes  services  (except 
transportation  services)  incidental  to  the 
article,  provided  that  the  value  of  those 


incidental  services  does  not  exceed  that  of 
the  article  itself. 

End  product  means  those  articles, 
materials,  and  supplies  to  be-acquiied  under 
the  contract  for  public  use. 

Nmth  American  Free  Trade  Agreement 
(NAFTA)  country  meaas  Canada  or  Mexico. 

NAFTA  country  end  product  means  an 
article  that — 

(1)  is-whoUythe  growth,  product,  or 
manufocture  of  a  NAFTA  country;  or 

(2)  In  4he  case  of  an  artidelfaat  ccmsists  in 
whole  or  in  part  of  materials  from  another 
country,  has  been  substantially  transformed 
in  a  NAFTA  coimtry  into  a  new  and  difiierent 
article  of  commerce  with  a  name,  character, 
or  use  distinct  from  that  of  the  article  or 
articles  frtHn  which  it  was  transformed.  The 
term  refers  to  a  product  offered  for  purchase 
under  a  supply  contract,  but  for  purposes  of 
calculating  &e  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  the  article,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  that  of  the  article  itself. 

17.5.  made  end  jmniuct  means  an  article 
that  has  been  manufactured  in  the  United 
States  or  that  has  been  substantially 
transformed  in  the  United  States  into  a  new 
and  different  article  of  ccanmerce  with  a 
name,  character,  or  use  distinct  bam  that  of 
the  article  or  articles  from  which  it  was 
transformed. 

(b)  Implementation.  This  clause 
implements  the  Trade  Agreements  Act  (19 
U.S.C  2501  et  seq.)  and  the  North  American 
Free  Trade  Agreement  Implementation  Act  of 
1993  (NAFTA)  (19  U.S.C  3301  note),  by 
restricting  the  acquisition  of  end  products 
that  are  not  U.S.  made,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  country 
end  products. 

(c)  Delivery  of  end  products.  The 
Contracting  Officer  has  determined  that  the 
Trade  Agreemente  Act  and  NAFTA  apply  to 
this  acquisition.  Unless  otherwise  specified, 
these  trade  agreements  apply  to  all  items  in 
the  Schedule.  The  Contractor  shall  deliver 
under  this  contract  only  U.S.  made, 
designated  covmtry,  Caribbean  Basin  country, 
or  NAFTA  coimtry  end  products  except  to 
the  extent  that,  in  its  offer,  it  specified 
deUvery  of  other  end  products  in  the 
provision  entitled  "Trade  Agreements 
Certificate." 

(End  of  clause) 

52.225-6   Trade  AgrMmants  Certificate. 

As  prescribed  in  25.1101(c)(2),  insert 
the  following  provision: 
Trade  Agreements  Certificate  (Date) 

(a)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph  (b) 
of  this  provision,  is  a  U.S.  made,  designated 
country,  Caribbean  Basin  country,  ot  NAFTA 
country  end  product,  as  defined  in  the  clause 
of  this  solicitation  entitled  "Trade 
Agreements." 

(b)  The  offeror  shall  list  as  other  end 
products  those  supplies  that  are  not  U.S. 
made,  designated  country,  Caribbean  Basin 
country,  or  NAFTA  coimtry  end  products. 

Other  End  ProducU: 

Line  Item  No. 
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Country  of  Origin 


(List  as  necessary) 

(c)  OSsra  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  Part  25 
of  the  Federal  Acquisition  Regulation.  For 
line  items  subject  to  the  Trade  Agreements 
Act,  ofiers  of  U.S.  made,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  coimtry 
end  products  will  be  evaluated  without 
regard  to  the  restrictions  of  the  Buy  American 
Act  or  the  Balance  of  Payments  Program. 
Only  o^rs  of  U.S.  made,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  country 
end  products  will  be  considered  for  award 
imless  the  Contracting  Officer  determines 
that  there  are  no  ofiers  fbr  such  products  or 
that  the  offers  for  such  products  are 
insufficient  to  fulfill  the  requirements  of  this 
solicitation. 

(End  of  provision) 

52.225-7   Waiver  of  Buy  Amarlean  Act  for 
Civil  Atocratt  and  FMatsd  Artldaa. 

As  prescribed  in  25.1101(d),  insert  the 
following  provision: 

Waiver  of  Buy  American  Act  fbr  Civil 
Aircraft  and  Related  Articles  (Date) 

(a)  Qvil  aircraft  and  related  articles,  as 
used  in  this  provision,  means — 

(1)  All  aircraft  other  than  aircraft  to  be 
purchased  for  use  by  the  Department  of 
Defense  or  the  U.S.  Coast  Guard; 

(2)  The  engines  (and  parts  and  components 
for  incorporation  into  the  engines)  of  these 
aircraft; 

(3)  Any  other  parts,  components,  and 
subassemblies  for  incorporation  into  the 
aircraft;  and 

(4)  Any  ground  flight  simulators,  and  parts 
and  components  of  these  simulators,  fbr  use 
with  respect  to  the  aircraft,  whether  to  be 
used  as  original  or  replacement  equipment  in 
the  manufacture,  repair,  maintenance, 
rebuilding,  modification,  or  conversion  of  the 
aircraft,  and  without  regard  to  whether  the 
aircraft  or  articles  receive  duty-free  treatment 
under  section  601(a)(2)  of  the  Trade 
Agreements  Act. 

(b)  The  U.S.  Trade  Representative  has 
waived  the  Buy  American  Act  for 
acquisitions  of  civil  aircraft  and  related 
articles  from  countries  that  are  parties  to  the 
Agreement  on  Trade  in  Civil  Aircraft.  Those 
countries  are  Austria,  Belgium,  Canada, 
Denmark,  Finland,  France,  Germany,  Greece, 
Ireland,  Italy,  Japan,  Luxembourg,  the 
Netherlands,  Norway,  Portugal,  Romania, 
Spain,  Sweden,  Switzerland,  and  the  United 
Kingdom. 

(c)  For  the  purpose  of  this  waiver,  an 
article  is  a  product  of  a  coimtry  only  if — 

(1)  It  is  vhoUy  the  growth,  product,  or 
manufecture  of  that  coimtry;  or 

(2)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  frtim  another 
coimtry,  it  has  been  substantially 
transformed  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 


distinct  from  that  of  the  article  or  articles 
from  which  it  was  transformed. 

(d)  The  waiver  is  subject  to  modification  or 
withdrawal  by  the  U.S.  Trade  Representative. 

(End  of  provision) 

52.225-8    Dutyfree  Entry. 

As  prescribed  in  25.1101(e).  insert  the 
following  clause: 
Duty-Free  Entry  (Date) 

(a)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  the  Contractor  shall  not 
include  in  the  contract  price  any  amount  for 
duties  on  supplies  specifically  identified  in 
the  Schedule  to  be  accorded  duty-free  entry. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  clause,  or  elsewhere  in  this  contract,  the 
following  procedures  apply  to  supplies  not 
identified  in  the  Schedule  to  be  accorded 
duty-free  entry: 

(1)  The  Contractor  shall  notify  the 
Contracting  Officer,  in  writing,  of  any 
purchase  of  foreign  supplies  (including, 
without  limitation,  raw  materials, 
components,  and  intermediate  assemblies)  in 
excess  of  $10,000  that  are  to  be  impcuted  into 
the  customs  territory  of  the  United  States  for 
delivery  to  the  Government  under  this 
contract,  either  as  end  products  for 
incorporation  into  end  products.  The  notice 
shall  be  furnished  to  the  Contracting  Officer 
at  least  20  calendar  days  before  the 
importation  and  shall  identify  the— 

(i)  Foreign  supplies; 

(ii)  Estimated  amount  of  duty;  and 

(iii)  Country  of  origin. 

(2)  The  Contracting  Officer  shall  determine 
whether  any  of  these  supplies  should  be 
accorded  dufy-fi«e  entry  and  shall  notify  the 
Contractor  within  10  calendar  days  after 
receipt  of  the  Contractor's  notification. 

(3)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  the  contract  price  shall 
be  reduced  by  (or  the  allowable  cost  shall  not 
include)  the  amount  of  dufy  that  would  be 
payable  if  the  supplies  were  not  entered 
dufy-&«e. 

(c)  Notification  under  paragraph  (b)  of  this 
clause  is  not  required  for  purchases  of  foreign 
supplies  if — 

(1)  The  supplies  are  identical  in  nature  to 
items  purchased  by  the  Contractor  or  any 
subcontractor  in  connection  with  its 
commercial  business;  and 

(2)  Segregation  of  these  supplies  to  ensure 
use  only  on  Government  contracts  containing 
duty-free  entry  provisions  is  not  economical 
or  feasible. 

(d)  The  Contractor  shall  claim  dufy-free 
entry  only  for  supplies  to  be  delivered  to  the 
Government  under  this  contract,  either  as 
end  products  or  incorporated  into  end 
products,  and  shall  pay  dufy  on  supplies,  or 
any  portion  of  them,  other  than  scrap, 
salvage,  or  competitive  sale  authorized  by  the 
Contracting  Officer,  diverted  to  non- 
Govemmental  use. 

(e)  The  Government  shall  execute  any 
required  duty-free  entry  certificates  for 
supplies  to  be  accorded  dufy-free  entry  and 
shall  assist  the  Contractor  in  obtaining  dufy- 
free  entry  for  these  supplies. 

(f)  Shipping  documents  for  supplies  to  be 
accorded  dufy-free  entry  shall  consign  the 
shipments  to  the  contracting  agency  in  care 
of  the  Contractor  and  shall  include  the — 


(1)  Delivery  address  of  the  Contractor  (or 
contracting  agency,  if  appropriate); 

(2)  Government  prime  contract  number, 

(3)  Identification  of  carrier, 

(4)  Notation  "UNITED  STATES 

GOVERNMENT. agency . 

Dufy-free  entry  to  be  claimed  pursuant  to 

Item  No(s) bora  Tariff  Schedules 

,  Harmonized  Tariff  Schedules  of  the 


United  States.  Upon  arrival  of  shipment  at 
port  of  entry,  District  Director  of  Customs, 
please  release  shipment  under  19  CFR  142 
and  notify  [cognizant  contrnct  administration 
office]  for  execution  of  Customs  Forms  7501 
and  7501-A  and  any  required  dufy-free  entry 
certificates;" 

(5)  Gross  weight  in  pounds  (if  freight  is 
based  on  space  tonnage,  state  cubic  feet  in 
addition  to  gross  shipping  weight);  and 

(6)  Estimated  value  in  United  States 
dollars. 

(g)  The  Contractor  shall  instruct  the  foreign 
supplier  to^ 

(1)  Consign  the  shipment  as  specified  in 
paragraph  (f)  of  this  clause; 

(2)  Mark  all  packages  with  the  words 
"UNITED  STATES  GOVERNMENT"  and  the 
title  of  the  contracting  agency;  and 

(3)  Include  with  the  shipment  at  least  two 
copies  of  the  bill  of  lading  (or  other  shipping 
document)  for  use  by  the  District  Director  of 
Customs  at  the  port  of  entry. 

(h)  The  Contractor  shall  provide  written 
notice  to  the  cognizant  contract 
administration  office  immediately  after 
notification  by  the  Contracting  Officer  that 
dufy-frve  entry  will  be  accorded  foreign 
supplies  or,  for  duty-free  supplies  identified 
in  the  Schedule,  upon  award  by  the 
Contractor  to  the  overseas  supplia.  The 
notice  shall  identify  the — 

(l]  Foreign  supplies; 

(2)  Country  of  origin; 

(3)  Contract  number:  and 

(4)  Scheduled  delivery  date(s). 

(i)  The  Contractor  shall  include  the 
substance  of  this  clause  in  any  subcontract 
if— 

(1)  Supplies  identified  in  the  Schedule  to 
be  accorded  dufy-free  entry  will  be  imported 
into  the  customs  territory  of  the  United 
States;  or 

(2)  Other  foreign  supplies  in  excess  of 
$10,000  may  be  imported  into  the  customs 
territory  of  the  United  States. 

(End  of  clause) 

52.225-0    Buy  American  Act— Balance  Of 
Payment!  Program— Conatructlon 


As  prescribed  in  25.1102(a],  insert  the 
following  clause: 

Buy  American  Act — ^Balance  of  Payments 
Program — Construction  Materials  (Date) 

(a)  Definitions.  As  used  in  this  clause — 
Components  means  those  articles, 
materials,  and  supplies  incorporated  directly 
into  construction  materials. 

Construction  material  means  an  article, 
material,  or  supply  brought  to  the 
construction  site  by  the  Contractor  or 
subcontractor  for  incorpo^tion  into  the 
building  or  work.  The  term  albo  includes  an 
item  brought  to  the  site  preassembled  from 
articles,  materials,  or  supplies.  However, 
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emergency  life  safety  systems,  such  as 
emergency  lighting,  fiie  alarm,  and  audio 
evacuation  systems,  that  are  discrete  systems 
incorporated  into  a  public  building  or  work 
and  that  are  produced  as  complete  systems, 
shall  be  evaluated  as  a  single  and  distinct 
construction  material  regardless  of  when  or 
how  the  individual  parts  or  components  of 
such  systems  are  delivered  to  the 
construction  site. 
Cost  of  components  means — 

(1)  For  components  purchased  by  the 
Contractor,  the  acquisition  cost,  including 
transportation  costs  to  the  place  of 
incorporation  into  the  end  product  (whether 
or  not  such  costs  are  paid  to  a  domestic  firm), 
and  any  applicable  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued);  or 

(2)  For  components  manufactured  by  the 
Contractor,  all  costs  associated  with  the 
manufacture  of  the  component,  including 
transportation  costs  as  described  in 
paragraph  (1)  of  this  definition,  plus 
allocable  overhead  costs,  but  excluding 
profit.  Cost  of  components  does  not  include 
any  costs  associated  with  the  manufacture  of 
the  end  product. 

Domestic  construction  material  means — 

(1)  An  unmanufactived  construction 
material  mined  or  produced  in  the  United 
States;  or 

(2)  A  construction  material  manufactured 
in  the  United  States,  if  the  cost  of  its 
components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  its  components. 
Components  of  foreign  origin  of  the  same 
class  or  kind  for  which  nonavailability 
determinations  have  been  made  are  treated  as 
domestic. 

Foreign  construction  material  means  a 
construction  material  other  than  a  domestic 
construction  material. 

(b)  Domestic  preference.  (1)  This  clause 
implements  the  Buy  American  Act  (41  U.S.C 
lOa-lOd)  and  the  Balance  of  Payments 
Program  by  providing  a  preference  for 
domestic  construction  material.  Only- 


domestic  construction  material  shall  be  used 
in  performing  this  contract,  except  as 
provided  in  paragraphs  (b)(2)  and  (b)(3)  of 
this  clause. 

(2)  This  requirement  does  not  apply  to  the 
construction  material  or  components  listed 
by  the  Government  as  follows: 

[Contracting  Officer  to  list  applicable 
excepted  materials  or  indicate  "none"\ 

(3)  Other  foreign  construction  material  may 
be  added  to  the  list  in  paragraph  (b)(2)  of  this 
clause  if  the  Government  determines  that — 

(i)  The  cost  of  domestic  construction 
material  would  be  unreasonable.  The  cost  of 
a  particular  domestic  construction  material 
subject  to  the  requirements  of  the  Buy 
American  Act  shall  be  determined  to  be 
unreasonable  when  the  cost  of  such  material 
exceeds  the  cost  of  foreign  material  by  more 
than  6  percent.  For  determination  of 
unreasonable  cost  under  the  Balance  of 
Payments  Program,  a  factor  of  50  percent 
shall  be  used; 

(ii)  The  application  of  the  restriction  of  the 
Buy  American  Act  or  Balance  of  Payments 
Program  to  a  particular  construction  material 
would  be  impracticable  or  inconsistent  with 
the  public  interest;  or 

(iii)  The  construction  material  is  not 
mined,  produced,  or  manufactured  in  the 
United  States  in  sufKcient  and  reasonably 
available  commercial  quantities  of  a 
satisfactory  quality. 

(c)  Request  for  determination  of 
inapplicability  of  the  Buy  American  Act  or 
Balance  of  Payments  Prog^xun.  (l)(i)  Any 
Contractor  request  to  use  foreign  construction 
material  in  accordance  with  paragraph  (b)(3) 
of  this  clause  shall  include  adequate 
information  for  Government  evaluation  of  the 
request,  including  a  description  of  the  foreign 
and  domestic  construction  materials,  unit  of 
measure,  qtiantity,  price,  time  of  delivery  or 
availability,  location  of  the  construction 
project,  name  and  address  of  the  proposed 
supplier,  and  a  detailed  justification  of  the 


reason  for  use  of  foreign  construction 
materials  cited  in  accordance  with  paragraph 
(b)(3)  of  this  clause.  A  request  based  on 
unreasonable  cost  shall  include  a  reasonable 
survey  of  the  market  and  a  completed  price 
comparison  table  in  the  format  in  paragraph 
(d)  of  this  clause.  The  price  of  construction 
material  shall  include  all  delivery  costs  to  the 
construction  site  and  any  applicable  duty 
(whether  or  not  a  duty-free  certificate  may  be 
issued). 

(ii)  Any  Contractor  request  for  a 
determination  submitted  after  contract  award 
shall  explain  why  the  determination  could 
not  have  been  requested  before  contract 
award  or  why  the  need  for  such 
determination  otherwise  was  not  reasonably 
foreseeable.  If  the  Contractor  does  not  submit 
a  satisfactory  explanation,  the  Government 
need  not  mt^e  a  determination. 

(2)  If  the  Govenunent  determines  after 
contract  award  that  an  exception  to  the  Buy 
American  Act  or  Balance  of  Payments 
Program  applies,  the  contract  shall  be 
modified  to  allow  use  of  the  foreign 
construction  material,  and  adequate 
consideration  shall  be  negotiated.  However, 
when  the  basis  for  the  exception  is  the 
unreasonable  price  of  a  domestic 
construction  material,  adequate 
consideration  shall  not  be  less  than  the 
differential  established  in  paragraph  (b)(3)(i) 
of  this  clause. 

(3)  Unless  the  Government  determines  that 
an  exception  to  the  Buy  American  Act  or 
Balance  of  Payments  Program  applies,  use  of 
foreign  construction  material  shall  be 
considered  noncompliant  with  the  Buy 
American  Act  or  Balance  of  Payments 
Program. 

(d)  Data  to  be  supplied.  To  permit 
evaluation  of  requests  imder  paragraph  (c)  of 
this  clause  based  on  unreasonable  cost,  the 
Contractor  shall  include  the  following 
information  and  any  applicable  supporting 
data  based  on  the  survey  of  suppliers: 


FOREIGN  AND  DOMESTIC  CONSTRUCTION  MATERIALS  PRICE  COMPARISON 


Constructxxi  material  description 

Unit  Of 
measure 

Quantity 

Price 
(doHars)* 

Itsml: 

Foreian  construction  material 

Item  2: 

••••••••••■••■■•••■a 

Domestic  constn  rtion  material 





List  name,  address,  telephone  number,  and  contact  for  suppliers  surveyed.  Attach  copy  of  response;  if  oral,  attach  sunvnary. 

Include  other  applicable  supporting  information. 

*  Include  all  delivery  costs  to  the  construction  site  and  any  appllcabie  duty  (whether  or  not  a  duty-free  entry  certificate  is  issued). 


(End  of  clause) 

52.225-10    Notice  of  Buy  American  AcV 
Balince  of  Paymenta  ProQiBm 
Requiramant— Conatnictton  Itatarials. 

As  prescribed  in  25.1102(b)(1),  insert  the 
following  provision: 


Notice  of  Buy  American  Act/Balance  of 
Payments  Program  Requirement — 
Construction  Materials  (Date) 

(a)  Definitions.  Construction  material, 
domestic  construction  material,  and  foreign 
construction  material,  as  used  in  this 
provision,  are  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
Balance  of  Payments  Program — Construction 
Materials"  (Federal  Acquisition  Regulation 
(FAR)  clause  52.225-9). 


(b)  Requests  for  determinations  of 
inapplicability.  An  offeror  requesting  a 
determination  regarding  the  inapplicability 
of  the  Buy  American  Act  or  Balance  of 
Payments  Program  should  submit  the  request 
to  the  Contracting  Officer  in  time  to  allow  a 
determination  before  submission  of  offers. 
The  information  and  applicable  supporting 
data  required  by  paragraphs  (c)  and  (d)  of  the 
clause  at  FAR  52.225-9  shall  be  included  in 
the  request  If  an  offeror  has  not  requested  a 
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detennination  regarding  the  inapplicability 
of  the  Buy  American  Act  or  Balance  of 
Payments  Program  before  submitting  its  offer, 
or  has  not  received  a  response  to  a  previous 
request,  the  information  and  supporting  data 
shall  be  included  in  the  offer. 

(c)  Evaluation  of  offers.  (1)  The 
Government  will  evaluate  an  offer  requesting 
exception  to  the  requirements  of  the  Buy 
American  Act  or  Balance  of  Payments 
Program,  based  on  claimed  unreasonable  cost 
of  domestic  construction  material,  by  adding 
to  the  offered  price  the  appropriate 
percentage  of  the  cost  of  such  foreign 
construction  material,  as  specified  in 
paragraph  (b)(3)(i)  of  the  clause  at  FAR 
52.225-9. 

(2)  If  evaluation  results  in  a  tie  between  an 
offieror  that  has  requested  the  substitution  of 
foreign  construction  material  based  on 
unreasonable  cost  and  an  offeror  that  has  not 
requested  such  an  exception,  the  Contracting 
Officer  shall  award  to  the  offeror  that  has  not 
requested  an  exception  based  on 
unreasonable  cost. 

(d)  Alternate  offers.  (1)  When  an  offer 
includes  foreign  construction  material  not 
listed  by  the  Government  in  this  solicitation 
in  paragraph  (b)(2)  of  the  clause  at  FAR 
52.225-9,  the  offeror  also  may  submit  an 
alternate  offer  based  on  use  of  equivalent 
domestic  construction  material. 

(2)  If  an  alternate  offer  is  submitted,  the 
offeror  shall  submit  a  separate  Standard  Form 
1442  for  the  alternate  offer,  and  a  separate 
price  comparison  table  prepared  in 
accordance  with  paragraphs  (c)  and  (d)  of  the 
clause  at  FAR  52.225-9  for  the  offer  that  is 
based  on  the  use  of  any  foreign  construction 
material  for  which  the  Government  has  not 
yet  determined  an  exception  to  apply. 

(3)  If  the  Government  determines  that  a 
particular  exception  requested  in  accordance 
with  paragraph  (c)  of  the  clause  at  FAR 
52.225-9  does  not  apply,  the  Government 
will  evaluate  only  those  offers  based  on  use 
of  the  equivalent  domestic  construction 
material,  and  the  offeror  shall  be  required  to 
furnish  such  domestic  construction  material. 
An  offer  based  on  use  of  the  foreign 
construction  material  for  which  an  exception 
was  requested — 

(i)  Shall  be  rejected  as  nonresponsive  if 
this  acquisition  is  conducted  by  sealed 
bidding;  or 

(ii)  May  be  accepted  if  revised  during 
negotiations. 

(End  of  provision) 

Alternate  I  (DATE).  As  prescribed  in 
25.1102(b)(2),  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  basic 
provision: 

(b)  Requests  for  determinations  of 
inapplicability.  An  offieror  requesting  a 
determination  regarding  the  inapplicability 
of  the  Buy  American  Act  or  Balance  of 
Payments  Program  shall  submit  the  request 
with  its  offer,  including  the  information  and 
applicable  supporting  data  required  by 
paragraphs  (c)  and  (d)  of  the  clause  at  FAR 
52.225-9. 


S2.22S-1 1    Buy  American  Act— Balance  of 
Payments  Program— Construction  ktatertals 
Under  Trade  Agreements. 

As  prescribed  in  25.1102(c)(1).  insert 
the  following  clause: 

Buy  American  Act — Balance  of  Payments 
Program — Construction  Materials  Under 
Trade  Agreements  (Date) 

(a)  Definitions.  As  used  in  this  clause — 

Components  means  those  articles, 
materials,  and  supplies  incorporated  directly 
into  construction  materials. 

Construction  material  means  an  article, 
material,  or  supply  brought  to  the 
construction  site  by  the  Contractor  or 
subcontractor  for  incorporation  into  the 
building  or  work.  The  term  also  includes  an 
item  brought  to  the  site  preassembled  from 
articles,  materials,  or  supplies.  However, 
emergency  life  safety  systems,  such  as 
emei;gency  lighting,  fire  alarm,  and  audio 
evacuation  systems,  that  are  discrete  systems 
incorporated  into  a  public  building  or  work 
and  that  are  produced  as  complete  systems, 
shall  be  evaluated  as  a  single  and  distinct 
construction  material  regardless  of  when  or 
how  the  individual  parts  or  components  of 
such  systems  are  delivered  to  the 
construction  site. 

Cost  of  components  means — 

(1)  For  components  purchased  by  the 
Contractor,  the  acquisition  cost,  including 
transportation  costs  to  the  place  of 
incorporation  into  the  end  product  (whether 
or  not  such  costs  are  paid  to  a  domestic  firm], 
and  any  applicable  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued);  or 

(2)  For  components  manufectured  by  the 
Contractor,  all  costs  associated  with  the 
manufacture  of  the  component,  including 
transportation  costs  as  described  in 
paragraph  (1)  of  this  definition,  plus 
allocable  overhead  costs,  but  excluding 
profit.  Cost  of  components  does  not  include 
any  costs  associated  with  the  manufacture  of 
the  end  product. 

Designated  country  meaaa  any  of  the 
following  countries: 
Aruba 
Austria 
Bangladesh 
Belgiiun 
Benin 
Bhutan 
Botswana 
Burkina  Faso 

Burundi  

Canada 

Cape  Verde 

Central  African  Republic 

Chad 

Comoros 

Denmark 

D)il>outi 

Equatorial  Guinea 

Finland 

France 

Gambia 

Germany 

Greece 

Guinea 

Guinea-Bissau 
Haiti 

Hong  Kong 
Ireland 


Israel 

Italy 

Japan 

Kiribati 

Korea, 

Republic  of 

Lesotho 

Liechtenstein 

Luxembourg 

Malawi 

Maldives  ^ 

Mali 

Mozambique 

Nepal 

Netherlands 

Niger 

Norway 

Portugal 

Rwanda 

Sao  Tome  and  Principe 

Sierra  Leone 

Singapore 

Somalia 

Spain 

Sweden 

Switzerland 

Tanzania  U.R. 

Togo 

Tuvalu 

Uganda 

United  ICingdom 

Vanuatu 

Western  Samoa 

Yemen 

Designated  country  construction  material 
means  a  construction  material  that — 

(1)  Is  wholly  the  giowth,  product,  or 
manufacture  of  a  designated  coimtry;  or 

(2)  In  the  case  of  a  co'    motion  material 
that  consists  in  whole  or  in  part  of  materials 
from  another  country,  has  been  substantially 
transformed  in  a  designated  country  into  a 
new  and  different  con..Tuction  material 
distinct  irom  the  materials  from  which  it  was 
transformed. 

Domestic  construction  material  means — 

(1)  An  umnanufactured  construction 
material  mined  or  produced  in  the  United 
States:  or 

(2)  A  construction  material  manufectured 
in  the  United  States,  if  the  cost  of  its 
comptonents  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
50  p>ercent  of  the  cost  of  all  its  components. 
Components  of  foreign  origin  of  the  same 
class  or  kind  for  which  nonavailability 
determinations  have  been  made  are  treated  as 
domestic. 

Foreign  construction  material  means  a 
construction  material  other  than  a  domestic 
construction  material. 

North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

NAfTA  couniy  construction  material 
means  a  construction  material  that — 

(1)  Is  wholly  the  growth,  product,  or   

manufecture  of  a  NAFTA  coimtiy:  or 

(2)  In  the  case  of  a  construction  material 
that  consists  in  whole  or  in  part  of  materials 
from  another  country,  has  been  substantially 
transformed  in  a  NAFTA  country  into  a  new 
and  different  construction  material  distinct 
from  the  materials  from  which  it  was 
transformed. 

(b)  Construction  materials.  (1)  This  clause 
implements  the  Buy  American  Act  (41  U.S.C 
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lOa-lOd)  and  the  Balance  of  Payments 
Program  by  providing  a  preference  for 
domestic  construction  material.  In  addition, 
the  Contracting  Officer  has  determined  that 
the  Trade  Agreements  Act  and  the  North 
American  Free  Trade  Agreement  (NAFTA) 
apply  to  this  acquisition.  Therefore,  the  Buy 
American  Act  and  Balance  of  Payments 
Program  restrictions  are  waived  for 
designated  country  and  NAFTA  country 
construction  materials. 

(2)  Only  domestic,  designated  country,  or 
NAFTA  country  construction  material  shall 
be  used  in  performing  this  contract,  except  as 
provided  in  paragraphs  (b)(3)  and  (b)(4)  of 
this  clause. 

(3)  The  requirement  in  paragraph  (b)(2)  of 
this  clause  does  not  apply  to  the  construction 
materials  or  components  listed  by  the 
Government  as  follows: 

Contract    

[Contracting  Officer  to  list  applicable 
excepted  materials  or  indicate  "none"] 

(4)  Other  foreign  construction  material  may 
be  added  to  the  list  in  paragraph  (b)(3)  of  this 
clause  if  the  Government  determines  that — 

(i)  The  cost  of  domestic  construction 
material  would  be  unreasonable.  The  cost  of 
a  particular  domestic  construction  material 
subject  to  the  restrictions  of  the  Buy 
American  Act  shall  be  determined  to  be 
unreasonable  when  the  cost  of  such  material 
exceeds  the  cost  of  foreign  material  by  more 
than  6  fwrcent.  For  determination  of 
unreasonable  cost  under  the  Balance  of 


Payments  Program,  a  factor  of  50  percent 
shall  be  used; 

(ii)  The  application  of  the  restriction  of  the 
Buy  American  Act  or  Balance  of  Payments 
Program  to  a  particular  construction  material 
would  be  impractical)^  or  inconsistent  with 
the  public  interest;  or 

(iii)  The  construction  material  is  not 
mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and  reasonably 
available  commercial  quantities  of  a 
satisfoctory  quality. 

(c)  Request  for  determination  of 
inapplicability  of  the  Buy  American  Act  or 
Balance  of  Payments  Program.  (l)(i)  Any 
Contractor  request  to  use  foreign  construction 
material  in  accordance  with  paragraph  (b)(4) 
of  this  clause  shall  include  adequate 
information  for  Government  evaluation  of  the 
request,  including  a  description  of  the  foreign 
and  domestic  construction  materials,  unit  of 
measure,  quantity,  price,  time  of  delivery  or 
availability,  location  of  the  construction 
project,  name  and  address  of  the  proposed 
supplier,  and  a  detailed  justification  of  the 
reason  for  use  of  foreign  construction 
materials  cited  in  accordance  with  paragraph 
(b)(4)  of  this  clause.  A  request  based  on 
unreasonable  cost  shall  include  a  reasonable 
survey  of  the  market  and  a  completed  price 
comparison  table  in  the  format  in  paragraph 
(d)  of  this  clause.  The  price  of  construction 
material  shall  include  all  delivery  costs  to  the 
construction  site  and  any  applicable  duty 
(whether  or  not  a  duty-free  certificate  may  be 
issued). 


(ii)  Any  Contractor  request  for  a 
determination  submitted  after  contract  award 
shall  explain  why  the  determination  could 
not  have  been  requested  before  contract 
award  or  why  the  need  for  such 
determination  otherwise  was  not  reasonably 
foreseeable.  If  the  Contractor  does  not  submit 
a  satisfactory  explanation,  the  Government 
need  not  make  a  determination  . 

(2)  If  the  Government  determines  after 
contract  award  that  an  exception  to  the  Buy 
American  Act  or  Balance  of  Payments 
Program  applies,  the  contract  shall  be 
modified  to  allow  use  of  the  foreign 
construction  material,  and  adequate 
consideration  shall  be  negotiated.  However, 
when  the  basis  for  the  exception  is  the 
unreasonable  price  of  a  domestic 
construction  material,  adequate 
consideration  shall  not  be  less  than  the 
differential  established  in  paragraph  (b)(4)(i) 
of  this  clause. 

(3)  Unless  the  Government  determines  that 
an  exception  to  the  Buy  American  Act  or 
Balarice  of  Payments  Program  applies,  use  of 
foreign  construction  material  shall  be 
considered  noncompliant  with  the  Buy 
American  Act  or  Balance  of  Payments 
Program. 

(d)  Data  to  be  supplied.  To  permit 
evaluation  of  requests  under  paragraph  (c)  of 
this  clause  based  on  unreasonable  cost,  the 
Contractor  shall  include  the  following 
information  and  any  applicable  supporting 
data  based  on  the  survey  of  suppliers: 


Foreign  and  Domestic  Construction  Materials  Price  Comparison 


Constnictlon  material  description 

Unit  of 
measure 

Quantity 

Price 
(dollars)* 

Item1: 

Foraion  construction  material ^ 

r 

DfvnAfitic  constnjctiori  mdt^al                                                          . 

Item  2: 

Foreion  construction  material     _ 

DoiTiAstic  construction  material                                                

List  name,  address,  telephone  number,  and  contact  for  suppliers  surveyed.  Attach  copy  of  response;  if  oral,  attach  sufnmary. 

Include  other  applicable  supporting  information. 

'Include  all  delivery  costs  to  the  construction  site  and  any  applicable  duty  (whether  or  not  a  duty-free  entry  certificate  is  issued). 


(End  of  clause) 

Alternate  I  (DATE).  As  prescribed  in 
25.1102(c)(2),  substitute  the  following 
paragraphs  (b)(1)  and  (b)(2)  for  paragraphs 
(b)(1)  and  (b)(2)  of  the  basic  clause: 

(b)  Construction  materials.  (1)  This  clause 
implements  the  Buy  American  Act  (41  U.S.C. 
10»-10d)  and  the  Balance  of  Payments 
Program  by  providing  a  preference  for 
domestic  construction  material.  In  addition, 
the  Contracting  Officer  has  determined  that 
the  North  American  Free  Trade  Agreement 
(NAFTA)  applies  to  this  acquisition. 
Thgrefore,  the  Buy  American  Act  and 
Balance  of  Payments  Program  restrictions  are 
waived  for  NAFTA  country  construction 
materials . 

(2)  Only  domestic  or  NAFTA  coimtry 
construction  material  shall  be  used  in 
performing  this  contract,  except  as  provided 
in  paragraphs  (b)(3)  and  (b)(4)  of  this  clause. 


52.225-12    Notice  Of  Buy  American  Actf 
Balance  of  Payments  Program 
Requlrament-rConstructlon  Materials 
Under  Trade  Agreements. 

As  prescribed  in  25.1102(d)(1),  insert  the 
following  provision: 

Notice  of  Buy  American  Act/Balance  of 
Payments  Program  Requirement — 
Construction  Materials  Under  Trade 
Agreements  (Date) 

(a)  Definitions.  Construction  material, 
designated  country  construction  material, 
domestic  construction  material,  foreign 
construction  material,  and  NAFTA  country 
construction  material,  as  used  in  this 
provision,  are  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
Balance  of  Payments  Pn^ram— Construction 
Materials  Under  Trade  Agreements"  (Federal 
Acquisition  Regulation  (FAR)  clause  52.225- 
11). 


(b)  Requests  for  determination  of 
inapplicability.  An  offeror  requesting  a 
determination  regarding  the  inapplicability 
of  the  Buy  American  Act  or  Balance  of  ' 
Payments  Program  should  submit  the  request 
to  the  Contracting  Officer  in  time  to  allow  a 
determination  before  submission  of  offers. 
The  information  and  applicable  supporting 
data  required  by  paragraphs  (c)  and  (d)  of  the 
clause  at  FAR  52.225-11  shall  be  included  in 
the  request.  If  an  offeror  has  not  requested  a 
determination  regarding  the  inapplicability 
of  the  Buy  American  Act  or  Balance  of 
Payments  Program  before  submitting  its  offw, 
or  has  not  received  a  response  to  a  previous 
request,  the  information  and  supporting  data 
shall  be  included  in  the  offer. 

(c)  Evaluation  of  offers.  (1)  The 
Government  will  evaluate  an  offer  requesting 
exception  to  the  requirements  of  the  Buy 
American  Act  or  Balance  of  Payments 
Program,  based  on  claimed  unreasonable  cost 
of  domestic  construction  material,  by  adding 
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to  the  ofiiBred  price  the  appropriate 
percentage  of  the  cost  of  such  foreign 
construction  material,  as  specified  in 
paragraph  (b)(4)(i)  of  the  clause  at  FAR 
52.225-11. 

(2)  If  evaluation  results  in  a  tie  between  an 
offeror  that  has  requested  the  substitution  of 
foreign  construction  material  based  on 
unreasonable  cost  and  an  offeror  that  has  not 
requested  such  an  exception,  the  Contracting 
Officer  shall  award  to  the  offeror  that  has  not 
requested  an  exception  based  on 
unreasonable  cost. 

(d)  Alternate  offers.  (1)  When  an  offer 
includes  foreign  construction  material,  other 
than  designated  country  or  NAFTA  country 
construction  material,  that  is  not  listed  by  the 
Government  in  this  solicitation  in  paragraph 
(b)(3)  of  the  clause  at  FAR  52.225-11,  the 
offeror  also  may  submit  an  alternate  offer 
based  on  use  of  equivalent  domestic, 
designated  country,  or  NAFTA  coimtry 
construction  material. 

(2)  If  an  alternate  offer  is  submitted,  the 
ofiieror  shall  submit  a  separate  Standard  Form 
1442  for  the  alternate  offer,  and  a  separate 
price  comparison  table  prepared  in 
accordance  with  paragraphs  (c)  and  (d)  of  the 
clause  at  FAR  52.225-11  for  the  offer  that  is 
based  on  the  use  of  any  foreign  construction 
material  for  which  the  Government  has  not 
yet  determined  an  exception  to  apply. 

(3)  If  the  Government  determines  that  a 
particular  exception  requested  in  accordance 
with  paragraph  (c)  of  the  clause  at  FAR 
52.225-11  does  not  apply,  the  Government 
will  evaluate  only  those  offers  based  on  use 
of  the  equivalent  domestic,  designated    . 
country,  or  NAFTA  country  construction 
material,  and  the  offeror  shall  be  required  to 
fiimish  such  domestic,  designated  country, 
or  NAFTA  country  construction  material.  An 
offer  based  on  use  of  the  foreign  construction 
material  for  which  an  exception  was 
requested — 

(i)  Shall  be  rejected  as  nonresponsive  if 
this  acquisition  is  conducted  by  sealed 
bidding;  or 

(ii)  May  be  accepted  if  revised  during 
negotiations. 

(End  of  provision) 

Alternate  I  (DATE).  As  prescribed  in 
25.1102(d)(2),  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  basic 
provision: 

(b)  Requests  for  determinations  of 
inapplicability.  An  offeror  requesting  a 
determination  regarding  the  inapplicability 
of  the  Buy  American  Act  or  Balance  of 
Payments  Program  shall  submit  the  request 
with  its  offer,  including  the  information  and 
applicable  supporting  data  required  by 
paragraphs  (c)  and  (d)  of  the  clause  at  FAR 
52.225-11. 


52.225-13    Restrictions  on  Certain  Foraign 
Purchases. 

As  prescribed  in  25.1103(a),  insert  the 
foUovtring  clause: 

Restrictions  on  Certain  Foreign  Purchases 
(Date) 

(a)  The  Contractor  shall  not  acquire,  for  use 
in  the  performance  of  this  contract,  any 
supplies  or  services  originating  from  sources 
within,  or  that  were  located  in  or  transported 
from  or  through  coimtries,  whose  products 
are  banned  from  importation  into  the  United 
States  under  regulations  of  the  Office  of 
Foreign  Assets  Control,  Department  of  the 
Treasury.  Those  countries  are  Cuba,  Iran, 
Iraq,  Libya,  North  Korea,  and  Sudan. 

(b)  The  Contractor  shall  not  acquire  for  use 
in  the  performance  of  this  contract  any 
supplies  or  services  from  entities  controlled 
by  the  Government  of  Iraq. 

(c)  The  Contractor  shall  insert  this  clause, 
including  this  paragraph  (c),  in  all 
subcontracts. 

(End  of  clause) 

52.225-14    Inconsistency  Between  Englisti 
Version  and  Translation  of  Contract 

As  prescribed  in  25.1103(b),  insert  the 
following  clause: 

Inconsistency  Between  English  Version  and 
Translation  of  Contract  (Date) 

In  the  event  of  inconsistency  between  any 
terms  of  this  contract  and  any  translation 
thereof  into  another  language,  the  English 
language  meaning  shall  control. 
(End  of  clause) 

52.225-15    Sanctioned  European  Union 
Country  End  Products. 

As  prescribed  in  25.1103(c)(l)(i), 
insert  the  following  clause: 

Sanctioned  European  Union  Country  End 
Producte  (Date) 

(a)  Definitions.  As  used  in  this  clause — 
Sanctioned  European  Union  (EU)  country 
end  product  means  an  article  that — 

(1)  Is  wholly  the  growth,  product,  or 
manu£acture  of  a  sanctioned  EU  member 
state;  or 

(2)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  fix>m  another 
country,  has  been  substantially  transformed 
in  a  sanctioned  EU  member  state  into  a  new 
and  different  article  of  commerce  with  a 
name,  character,  or  use  distinct  from  that  of 
the  article  or  articles  fr^m  which  it  was 
transformed.  The  term  refers  to  a  product 
offered  for  purchase  imder  a  supply  contract, 
but  for  purposes  of  calculating  the  value  of 
the  end  product  includes  services  (except 


transportation  services)  incidental  to  the 
article;  provided  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  article  itself 

Sanctioned  EU  member  state  means 
Austria,  Belgium,  Denmark,  Finland,  France, 
Ireland,  Italy,  Luxembourg,  the  Netherlands, 
Sweden,  or  the  United  Kingdom. 

(b)  The  Contractor  shall  not  deliver  any 
sanctioned  EU  country  end  products  under 
this  contract. 

(End  of  clause) 

52.225-16    Sanctioned  European  Union 
Country  Services. 

As  prescribed  in  25.1103(c)(l)(ii), 
insert  the  following  clause: 

Sanctioned  European  Union  Country 
Services  (Date) 

(a)  Definition.  Sanctioned  European  Union 
(EU)  member  state  means  Austria,  Belgium, 
Denmark,  Finland,  France,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Sweden,  or 
the  United  Kingdom. 

(b)  The  Contractor  shall  not  perform 
services  under  this  contract  In  a  sanctioned 
EU  member  state.  This  prohibition  does  not 
apply  to  subcontracts. 

(End  of  clause) 

52.225-17    Evaluation  of  Foreign  Currency 
Offers. 

As  prescribed  in  25.1103(d),  insert  the 
following  provision: 

Evaluation  of  Foreign  Currency  Offers  (Date) 

If  offers  are  received  in  more  than  one 
currency,  offers  shall  be  evaluated  by 
converting  the  foreign  currency  to  United 
States  currency  using  [Contracting  Officer  to 
insert  source  of  rate]  in  effect  as  follows: 

(a)  For  acquisitions  conducted  using  sealed 
biddii^g  procedures,  on  the  date  of  bid 
opening;  or 

(b)  For  acquisitions  conducted  using 
negotiation  procedures — 

(1)  On  the  date  specified  for  receipt  of 
offers,  if  award  is  Ixised  on  initial  offiers; 
otherwise 

(2)  On  the  date  specified  for  receipt  of  final 
proposal  revisions. 

(End  of  provision) 

52.22&-18    52.225-22    [Removed] 

21.  Sections  52.225-18  through 
52.225-22  are  removed. 

[FR  Doc.  98-25528  Filed  9-25-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  37 

[Docket  OST-8&-3648] 

RIN  210S-ACOO 

Transportation  for  Individuals  With 
Disabilities 

agency:  Office  of  the  Secretary.  DOT. 
action:  Final  ruler  request  for 
comments. 

SUMMARY:  The  Department  is  amending 
its  Americans  with  Disabilities  Act 
(ADA)  regulations  to  require  the 
accessibility  of  new  over-the-road  buses 
(OTRBs)  and  ta  require  accessible  OTRB 
service.  The  new  rule  applies  both  to 
intercity  and  other  Bxed-route  bus 
operators  and  to  demand-responsive 
(i.e.,  charter  and  tour)  operators.  The 
rules  require  operators  to  ensure  that 
passengers  with  disabilities  can  use 
OTRBs.  In  connection  with  the 
forthcoming  Office  of  Management  and 
Budget  (0MB)  review  of  information 
collection  requirements,  the  Department 
is  requesting  comment  on  the 
information  collection  requirements 
section  of  the  final  rule. 
DATES:  This  rule  is  effective  October  28, 
1998.  Comments  on  the  information 
collection  provisions  of  §  37.213  are 
requested  on  or  before  [90  days  from 
December  28, 1998],  but  late-filed 
comments  will  be  considered  to  the 
extent  practicable.  Comments  are  not 
requested  on  any  other  portion  of  the 
rule. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk, 
Docket  No.,  Department  of 
Transportation,  400  7th  Street,  S.W., 
Room  PL-401,  Washington,  D.C.,  20590. 
Comments  will  be  available  for 
inspection  at  this  address  from  10:00 
a.m.  to  5:00  p.m.,  Monday  through 
Friday.  Commenters  who  wish  the 
receipt  of  their  comments  to  be 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
date-stamp  the  postcard  and  mail  it  back 
to  the  commenter. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  S.W., 
Room  10424.  Washington,  D.C.,  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD),  bob.ashby®ost.dot.gov  (e-mail); 
or  Donald  Trilling,  Director,  Office  of 
Environment,  Energy,  and  Safety,  same 
street  address.  Room  10305H,  (202) 
366-4220. 


SUPPLEMENTARY  INFORMATION:  For 
purposes  of  the  Americans  with 
Disabilities  Act  (ADA),  an  OTRB  is  "a 
bus  characterized  by  an  elevated 
passenger  deck  located  over  a  baggage 
compartment"  (§  301(5)).  The 
Department's  ADA  regulation  (49  CFR 
37.3)  repeats  this  definition  without 
change.  OTRBs  are  a  familiar  type  of  bus 
used  by  Greyhound  and  other  fixed- 
route  intercity  bus  carriers  as  well  as 
charter  and  tour  operators. 

As  provided  by  the  ADA,  the 
Department  issued  limited  interim 
OTRB  regulations  with  its  1991  final 
ADA  rules.  The  statute  originally 
provided  for  the  Department  to  issue 
final  regulations  by  mid-1994,  which 
would  go  into  effect  in  July  1996  for 
larger  operators  and  July  1997  for 
smaller  operators.  Tbe  Department  fell 
behind  the  statutory  schedule.  In 
recognition  of  this  fact,  Congress 
amended  the  ADA  in  1995  to  put  the 
final  rules  into  effect  two  years  from  the 
date  of  their  issuance  (three  years  for 
small  entities).  Secretary  of 
Transportation  Rodney  Slater  made 
issuance  of  OTRBs  a  Departmental 
priority,  committing  the  Department  to 
issuing  a  proposed  rule  in  March  1998 
and  a  final  rule  in  September  1998.  The 
Department  issued  its  proposed  rule  on 
March  25, 1998  (63  FR  14560).  With  this 
September  1998  publication  of  the  final 
rule,  its  provisions  will  begin  to  apply 
to  large  entities  in  October  2000  and  to 
small  entities  in  October  2001. 

Previous  Regulatory  Activity 

In  October  1993,  the  Department 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  that  asked  a 
variety  of  questions  about  the  scope  of 
accessibility  requirements,  interim 
service  requirements,  operational  and 
fleet  composition  issues,  lavatories  and 
rest  stops,  training,  and  economic  issues 
concerning  OTRBs.  Also  in  the  autiunn 
of  1993,  the  Department  convened  a 
public  meeting  at  which  DOT  staff 
discussed  OTRB  issues  with 
representatives  of  the  disability 
community  and  OTRB  industry.  On 
various  occasions,  former  Secretary  of 
Transportation  Federico  Pena,  Secretary 
of  Transportation  Rodney  Slater  and 
other  DOT  officials  have  met  with 
disability  community  and  bus  industry 
groups  to  discuss  the  issues  involved. 

It  was  clear  from  responses  to  the 
ANPRM,  the  public  meeting,  and 
written  comments  that  the  bus  industry 
and  disability  commimity  had  quite 
different  views  of  the  coiu'se  the 
Department  should  follow  in  these 
regulations.  The  disability  community 
believed  that  all  new  OTRBs  should  be 
accessible.  The  bus  industry  advocated 


a  so-called  "service-based"  approach, 
involving  such  elements  as  a  small  pool 
of  accessible  buses,  alternate  means  of 
access  (e.g.,  station-based  lifts  and 
scalamobils),  and  on-call  service.  In 
support  of  its  position,  the  disability 
community  cited  the  accessibility 
requirements  of  other  transportation 
provisions  of  the  ADA,  which  luiiformly 
require  new  vehicles  to  be  accessible, 
and  gaps  and  inequalities  in  service  that 
they  believe  the  industry  approach 
would  create.  In  support  of  its  position, 
the  industry  cited  the  higher  costs  of 
purchasing  and  operating  accessible 
vehicles,  their  projections  that  demand 
for  accessible  service  would  be  low,  the 
economic  problems  of  the  intercity  bus 
industry,  assertions  that  bus  companies 
would  cut  rural  and  other  marginal 
routes  in  response  to  accessibiUty 
requirements,  and  their  view  that  their 
approach  is  more  cost-effective. 

The  Department's  NPRM  proposed 
that  all  new  OTRBs  used  in  fixed-route 
service  had  to  be  accessible.  The  NPRM 
did  not  propose  to  require  retrofit  of 
existing  buses  or  the  acquisition  of 
accessible  used  buses.  Large  fixed-route 
OTRB  operators  would  be  required  to 
have  50  percent  of  their  fleets  accessible 
within  6  years,  and  100  percent  of  their 
fleets  accessible  within  12  years,  of  the 
date  on  which  the  rule  began  to  apply 
to  them.  Small  fixed-route  operators 
could  be  excused  from  these  fleet 
accessibility  deadlines  if  they  had  not 
acquired  enough  new  buses  in  6  or  12 
years  to  replace  50  or  100  percent  of 
their  fleets. 

Under  the  NPRM,  demand-responsive 
operators  would  have  to  have  10  percent 
of  their  fleets  accessible  within  two 
years  of  the  application  date  of  the 
rules.  All  demand-responsive  operators 
would  have  to  make  an  accessible  bus 
available  to  a  passenger  who  requested 
it.  They  could  ask  for  48  hours'  advance 
notice.  When  any  operator  using  an 
accessible  bus  made  a  rest  stop,  it  would 
have  to  permit  individueds  who  need  to 
use  the  lift  to  get  on  and  off  the  bus  to 
use  the  rest  stop.  Operators  who  were 
not  using  an  accessible  bus  woidd  have 
to  provide  boarding  assistance  for  rest 
stop  purposes  if  such  assistance  did  not 
create  an  unreasonable  delay. 

A  joint  Access  Board/DOf  rulemaking 
proposed  standards  for  accessible  buses. 
Under  this  proposal,  an  accessible  bus 
would  have  to  have  a  lift  and 
wheelchair  securement  locations, 
among  other  featiues.  Only  a  bus  that 
accommodated  passengers  riding  in 
their  own  wheelchairs  was  viewed  as 
accessible. 

The  Department  received  over  400 
conunents  on  the  NPRM.  In  general, 
comments  from  the  disability 
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community  supported  the  NPRM, 
though  commenters  wanted  to  shorten 
the  fleet  accessibility  timetable  and  to 
strengthen  the  requirements  concerning 
rest  stops.  Comments  from  the  bus 
industry  generally  opposed  the  NPRM, 
saying  that  it  was  too  costly  and 
insufficiently  cost-effective. 

Principal  Issues:  Comments  and 
Responses 

Transporting  Passengers  in  Their  Own 
Wheelchairs 

The  NPRM,  and  the  DOT/Access 
Board  proposal  for  accessible  bus 
standard,  proposed  that  wheelchair 
users  should  be  able  to  ride  in  their  own 
mobility  aids.  As  the  Department 
explained  in  the  NPRM  preamble: 

Approaches  not  permitting  passengers  to 
remain  in  their  own  wheelchairs  involve  a 
minimum  of  four  transfers  on  each  trip  (not 
counting  rest  or  intermediate  stops) — from 
wheelchair  to  boarding  chair  or  device,  and 
from  lx>arding  chair  or  device  to  vehicle  seat, 
at  the  start  of  the  trip,  with  the  process 
reversed  at  the  end  of  the  trip.  This  increases 
the  prol)ability  of  discomfort,  indignity,  and 
injury,  compared  to  a  trip  that  does  not 
involve  transfers.  Moreover,  wheelchairs 
used  by  disabled  passengers  are  often  quite 
different  6t)m  one  another,  reflecting  the 
individual  needs  of  their  users.  Vehicle  seats 
are  uniform,  and  consequently  do  not 
provide  the  same  comfort  and  support  as  the 
passenger's  own  wheelchair.  This  can  have 
health  and  safety  implications  for  mobility- 
impaired  passengers.  Many  mobility- 
impaired  passengers  use  electric  wheelchairs. 
Many  such  chairs  are  large  and  heavy.  Others 
are  of  the  "scooter"  type.  It  is  likely  that  most 
electric  wheelchairs  will  not  fit  into  bus 
luggage  compartments.  Based  on  experience 
in  the  airline  industry,  the  process  of  stowing 
and  retrieving  electric  wheelchairs  carries  a 
significant  risk  of  damage  to  the  expensive 
devices.  Bus  service  to  passengers  who  use 
electric  wheelchairs  caimot  be  effiective  if 
transportation  for  the  wheelchairs  is 
unavailable. 

Disability  community  commenters 
imanimously  supported  this  proposed 
requirement,  pointing  to  the 
inconvenience,  indignity,  and  increased 
risk  of  injury  resulting  from  transfers  as 
reasons.  Hand-carrying,  even  in 
boarding  chairs,  is  unacceptable,  many 
commenters  said.  Some  comments 
mentioned  instances  where  passengers 
had  been  dropped,  or  wheelchairs  been 
damaged,  in  ihe  course  of  manual 
boarding  assistance  efforts.  Many 
commenters  also  noted  the  likely 
tmavailability  of  other  alternatives,  such 
as  station-based  lifts  or  extra  personnel 
needed  for  boarding  chair  assistance,  at 
stops  in  small  tovms  or  rural  areas.  (It 
should  be  noted  that  no  disability 
community  commenters  shared  the 
view  of  a  bus  industry  commenter  who 
thought  that  a  bus  seat  was  a  more 


comfortable  place  for  a  wheelchair  user 
to  ride  than  his  or  her  owm  wheelchair.) 

The  response  of  the  bus  industry  to 
this  aspect  of  the  proposal  was 
ambivalent.  On  one  hand,  industry 
commenters  stated  firmly  that  operators 
could  meet  the  transportation  needs  of 
individuals  with  disabilities  through  a 
"service-based  approach"  that  would 
make  accessible  buses  (i.e.,  lift- 
equipped  buses  in  which  passengers 
could  ride  in  their  own  wheelchairs) 
available  to  passengers  on  a  48-hour 
advance  notice  basis.  (Greyhound 
recently  announced  that,  as  it  had 
previously  proposed,  it  would  provide 
80  accessible  buses  on  this  basis.) 
Sharing  agreements  among  operators 
("pooling")  would  ensure  that  such 
buses  would  be  available,  they  said. 
Many  operators  also  referred  to  service 
they  had  provided  successfully  to 
wheelchair  users  in  accessible  buses. 
Industry  commenters  also  cited 
approvingly  a  Canadian  program  that 
would  provide  accessible  buses  to 
passengers  on  an  advance-notice  basis. 
It  was  clear  from  these  comments  that 
the  industry  is  convinced  that  providing 
service  to  wheelchair  users  riding  in 
their  own  wheelchairs  is  a  viable 
option,  as  long  as  it  is  organized  along 
the  "service-based"  lines  they  propose. 
The  industry's  comments  to  this  effect 
said  nothing  about  safety  problems 
companies  anticipated  encountering  in 
implementing  their  own  proposals. 

On  the  other  hand,  some  industry 
commenters  questioned  the  advisability 
of  allowing  passengers  to  ride  in  their 
owm  wheelchairs.  First,  commenters 
said,  DOT  failed  to  consider  the  safety 
implications  of  placing  wheelchairs  on 
OTTlBs.  The  comments  suggested  that 
doing  so  could  pose  a  safety  risk  to 
other  passengers.  Second,  commenters 
said  that  it  was  unfair  to  require  OTRBs 
to  be  accessible  when  less  accessibility 
was  allegedly  required  in  other  modes 
(e.g.,  airlines,  where  passengers  transfer 
into  aircraft  seats)  or  when  other  modes 
where  passengers  are  required  to  be  able 
to  travel  in  their  own  wheelchairs 
received  government  grants  (e.g.,  mass 
transit,  intercity  rail).  More  detailed 
summaries  of  these  two  lines  of 
argtmient  follow. 

a.  Safety 

Industry  commenters  raising  the 
safety  issue  made  several  points.  First, 
unlike  accessible  transit  buses,  which 
assumedly  travel  at  lower  city  speeds, 
OTRBs  operate  at  highway  speeds, 
increasing  the  risks  to  wheelchair  users 
and  other  passengers  if  wheelchairs  are 
not  adequately  secured.  Second,  the 
OTA  report  suggested  that  further 
review  of  wheelchair  transportation 


safety  was  needed.  Third,  DOT  should 
study  crash  forces  in  OTRB  crashes  so 
that  proper  securement  standards  could 
be  developed  and  should  study  the 
crashwordiiness  of  the  variety  of 
wheelchair  designs  in  use,  before 
requiring  OTRB  accessibility.  Fourth, 
for  safety-related  reasons,  DOT  does  not 
permit  airline  passengers  to  travel  in 
their  own  wheelchairs,  which  makes  it 
unfair  to  assume  that  it  is  safe  for 
passengers  to  travel  in  their  own 
wheelchairs  on  OTRBs.  Fifth,  the  ADA 
and  the  DOT  act  require  the  Department 
to  resolve  these  safety  issues  before 
proceeding  to  a  final  rule.  One  industry 
association  attached  a  statement  from  a 
former  National  Highway  Traffic  Safety 
Administration  (NHTSA)  official,  Mr. 
William  Boehly,  elaborating  on  some  of 
these  arguments. 

b.  Intermodal  Unfairness 

Industry  comments  assert  that  no 
other  transportation  mode  has  to  meet  a 
standard  requiring  a  wheelchair  lift  in 
every  vehicle  with  only  a  minimal 
Federal  subsidy.  They  cite  Federal 
grants  for  Amtrak  and  mass  transit, 
which  help  to  pay  for  accessibility 
requirements.  They  also  argue  that 
airlines  do  not  have  to  buy  lifts  and  that 
EXDT  has  exempted  airports  with  less 
than  10,000  enplanements  from 
accessibility  requirements.  Provisions  of 
the  DOT  Act  and  the  ADA,  these 
commenters  add,  require  greater  equity 
among  the  relative  burdens  accessibility 
requirements  impose  on  carriers  in 
various  modes. 

DOT  Response — Safety  Issues 

a.  What  is  the  ADA  Standard  for 
Considering  Safety  Issues? 

Under  the  ADA,  if  an  agency  is  to 
limit  the  accessibility  of  programs, 
facilities,  or  services  to  individuals  with 
disabilities,  it  must  have  evidence  of  a 
"direct  threat"  to  the  safety  of  others. 
This  standard  is  cited  in  bus  industry 
conmients  (see  Boehly  statement,  p.3). 
However,  industry  commenters  appear 
not  to  imderstand  fully  this  standard  or 
its  implications  for  this  rulemaking.  The 
concept  of  "direct  threat"  is  the 
following,  as  explained  in  the 
regulations  of  the  Department  of  Justice 
(28  CFR  36.208): 

(b)  Direct  threat  meaiis  a  significant  risk  to 
the  health  or  safety  of  others  that  cannot  be 
eliminated  by  a  modification  of  policies, 
practices,  or  procedures,  or  by  the  provision 
of  auxiliary  aids  or  services. 

(c)  In  determining  whether  an  individual 
poses  a  direct  threat  to  the  health  or  safiety 
of  others,  a  public  accommodation  must 
make  an  individualized  assessment,  based  on 
reasonable  judgment  that  relies  on  current 
medical  knowledge  or  on  the  best  available 
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objective  evidence,  to  ascertain:  the  nature, 
duration,  and  severity  of  the  risk;  the 
probability  that  the  potential  injury  will 
actually  occur;  and  whether  reasonable 
modifications  of  policies,  practices,  or 
procedures  will  mitigate  the  risk. 

This  standard  is  designed  to  prevent 
the  exclusion  of  persons  with 
disabilities  from  services  based  on 
stereotype  or  speculation,  as  distinct 
from  actual  risk.  It  is  meant  to  be  a  very 
strict  standard.  (See  56  FR  35560- 
35561;  July  26, 1991).  General  concerns 
about  the  possibility  of  risk,  however 
sincerely  felt,  do  not  provide  a  basis  for 
a  finding  of  direct  threat. 

This  rulemaking  is  the  fourth  ADA 
rulemaking  in  which  transportation 
providers  have  made  safety-related 
arguments  to  support  limits  on  the 
accessibility  of  vehicles  or 
transportation  service.  The  first 
concerned  the  transportation  of 
individuals  irLscooter-type  mobility 
devices.  Transportation  providers 
argued  that  since  it  was  more  difficult 
to  secure  these  devices,  and  since  these 
devices  may  be  more  likely  to  suffer 
damage  in  a  crash  than  other  types  of 
wheelchairs,  providers  should  be  able  to 
deny  transportation  to  persons  using 
them  or  require  that  the  passengers 
transfer  to  a  vehicle  seat.  The 
Department  responded  as  follows: 

The  Department,  consistent  with  the 
ADA'S  requirement  for  nondiscriminatory 
service  and  its  legislative  history,  in  view  of 
the  ATBCB's  definition  of  a  "common 
wheelchair."  and  given  the  continued 
absence  of  information  in  the  record  that 
would  support  a  finding  that  carrying  non- 
traditional  wheelchairs  would  constitute  a 
"direct  threat"  to  the  safety  of  others,  is 
retaining  the  basic  requirement  proposed  in 
the  NPRM.  Under  this  requirement,  any 
"common  wheelchair"  (i.e.,  one  that  will  fit 
on  a  lift  meeting  Access  Board  guideline 
requirements)  must  be  carried.  The  provider 
cannot  deny  service  on  the  ground  that  the 
wheelchair  is  not  secured  to  the  provider's 
satisfaction.  The  transit  authority  may 
require  that  the  wheelchair  park  in  one  of  the 
securement  locations  (generally,  the  Access 
Board  guidelines  require  two  such  locations 
in  a  vehicle)  and  that  the  user  permit  the 
device  to  be  secured  using  the  vehicle's 
securement  system.  If  the  vehicle  (e.g.,  a 
currently-existing  bus)  does  not  have  a 
securement  system  meeting  standards,  the 
entity  must  still  use  a  securement  system  it 
has  to  ensure  as  best  it  can,  that  the  mobility 
device  remains  within  the  securement  area. 
(56  FR  45617;  September  6, 1991). 

Second,  transportation  providers 
sought  change  in  the  provision  of  the 
Department's  ADA  rule  requiring 
providers  to  allow  standees  to  use  lifts. 
Again,  the  argument  was  that  standees 
posed  unacceptable  safety  risks.  The 
Department  responded  as  follows: 


The  key  point  in  the  comments,  from  the 
Department's  point  of  view,  is  the  absence  of 
information  documenting  a  safety  problem 
resulting  from  standees'  use  of  lifts.  The  ADA 
is  a  nondiscrimination  statute,  intended  to 
ensure,  among  other  things,  that  people  with 
disabilities  have  access  to  transportation 
services.  To  permit  a  transportation  provider 
to  exclude  a  category  of  persons  with 
disabilities  from  using  a  device  that  provides 
access  to  a  vehicle  on  the  basis  of  a  perceived 
safety  hazard,  absent  information  in  the 
rulemaking  record  that  the  hazard  is  real, 
would  be  inconsistent  with  the  statute  (c.f., 
the  discussion  of  the  transportation  of  three- 
wheeled  mobility  devices  in  the  preamble  to 
the  Department's  September  6, 1991,  final 
ADA  rule  (56  FR  45617)).  While  we 
understand  the  concerns  of  transit  agency 
commenters  about  the  potential  safety  risks 
that  may  be  involved,  the  Department  does 
not  have  a  basis  in  the  rulemaking  record  for 
authorizing  a  restriction  on  lift  use  by 
standees.  (58  FR  63096;  November  30, 1993). 

Third,  a  transit  authority  petitioned 
the  Department  for  a  rule  that  would 
permit  it  to  deny  use  of  bus  lifts  to 
wheelchair  users  at  certain  stops  that  it 
deemed  too  difficult  or  dangerous  for 
wheelchair  users  to  use.  Whdle  this 
proposed  rule  change  would  deny 
wheelchair  users  the  use  of  facilities 
used  by  all  other  passengers,  the 
petitioner  asserted  that  it  was  necessary 
on  safety  groimds.  The  Department 
denied  the  petition,  stating  the 
following  basis: 

•  *  *  (Tjhe  ADA  imposes  strong  legal 
constraints  on  the  use  of  classifications  based 
on  disability.  Under  the  ADA,  a  proposed 
action  which  treats  a  disability-based  class  of 
persons  differently  fit>m  the  rest  of  the  public 
cannot  be  accepted  merely  because  it  may 
assuage  a  party's  good  faith  concerns  about 
safety.  This  is  a  position  that  the  Department 
has  taken  consistently  as  it  has  developed 
and  implemented  its  ADA  regulations  [citing 
56  FR  45617,  quoted  above]  •  •   •. 
Subsequently,  transit  community 
commenters  raised  the  issue  of  the  use  of  lifts 
by  standees,  which  the  original  version  of 
Part  37  required.  The  commenters  expressed 
the  concern  that  standees  could  fall  off  the 
lifts  or  hit  their  heads,  resulting  in  injury  to 
passengers  and  liability  for  providers  *  •  *. 
iTjhere  was  little  information  in  the  record 
demonstrating  that  a  real  safety  problem,  as 
distinct  from  speculation  or  fears  concerning 
potential  safety  problems,  existed.  The 
Department  rejected  the  proposal  [citing  (58 
FR  63096,  quoted  above]  *  *  *. 

The  Department's  analysis  of  the  [bus  stop) 
petition  is  very  similar  to  its  response  to 
these  two  previous  issues.  The  petition 
presents  a  genuine,  good-faith  concern  that  a 
certain  condition  (here,  terrain  or  other 
problems  at  particular  bus  stops)  may  create 
a  safety  hazard  for  a  class  of  persons  with 
disabilities.  There  is,  in  the  comments 
favoring  the  petition,  agreement  that  difficult 
conditions  at  some  stops  might,  indeed, 
create  some  safety  risks  for  wheelchair  users 
or  other  persons  with  disabilities.  But  there 
is  little  in  the  record  to  suggest  that  there  is 


substantial,  pervasive,  or  strong  evidence  that 
a  real,  as  distinct  from  speculative,  safety 
problem  exists. 

To  its  credit,  the  petitioner  attempted  to 
show  the  Department  that  problem  stops 
existed  for  which  the  petitioner's  proposed 
remedy  was  needed.  "The  petitioner  provided 
a  videotaped  demonstration  of  wheelchair 
users  attempting  to  get  on  and  off  buses  using 
lifts  at  several  problem  stops.  After  reviewing 
the  tape,  the  Department  concluded  that  it  is 
reasonable  to  believe  that  at  such  stops, 
wheelchair  users  may  well  have  greater 
difficulty,  and  take  longer,  in  using  bus  lifts 
than  at  other  stops.  In  some  of  the  situations, 
there  could  be  a  higher  risk  to  wheelchair 
users  than  at  other,  more  "normal,"  stops. 
The  Department  does  not  find  this  evidence 
sufficient,  however,  to  justify  carving  out  an 
exception  to  the  nondiscrimination  mandate 
of  the  ADA. 

In  thinking  about  situations  in  which 
safety  reasons  are  advanced  for  using 
disability-based  classifications,  the 
Department  finds  it  useful  to  consider  the 
"direct  ttireat"  provisions  that  exist  in  other 
provisions  of  the  ADA.  "Direct  threat" 
permits  exceptions — specific  to  an 
individual — to  be  made  to  ADA 
nondiscrimination  requirements  on  the  basis 
of  safety.  The  Department  of  Justice  (DOJ) 
rule  implementing  Title  III  of  the  ADA  in  the 
context  of  public  accommodations  defines 
the  concept  as  follows  [citing  28  CFR  36.208, 
quoted  above]  *  *  *. 

[T]he  Department  believes  that  it  is 
appropriate,  and  in  keeping  with  the 
language  and  intent  of  the  statute,  to 
determine  that  disability-based 
classifications  in  transportation  having  a 
safety  rationale  are  supportable  only  on  the 
basis  of  analysis  that  incorporates  the 
essentials  of  the  "direct  threat"  concept  in  a 
way  consistent  with  the  nat\ire  of 
transportation  programs.  The  petition  at  issue 
in  this  rulemaldng  does  not,  in  the 
Department's  view,  closely  approach  what  is 
necessary  to  be  adopted  under  such  an 
analysis.  (61  FR  25410-25411;  May  21, 1996) 

A  common  theme  rtins  through  each 
of  these  rulemaking  decisions. 
Transportation  providers  sought  to  limit 
accessibility  on  the  basis  of  safety. 
Transportation  providers  speculated 
that  there  might  be  safety  risks,  but  were 
unable  to  provide  any  significant 
evidence  that  the  risks  were  real.  The« 
E)epartment,  noting  that  there  was  not 
enough  evidence  to  support  a  "direct 
threat"  finding,  rejected  the  attempts  to 
limit  accessibility.  The  direct  threat 
concept  itself,  and  the  Department's 
well-established  application  of  the 
concept  to  transportation  rulemakings, 
place  the  burden  of  proof  on  the 
proponent  of  limiting  accessibility  to 
demonstrate  that  a  direct  threat  exists. 
The  Department  is  not  required  to  prove 
a  negative — to  demonstrate  that  there  is 
no  possible  safety  risk,  or  conduct 
extensive  studies  to  disprove  the 
existence  of  a  risk  that  commenters 
assert  may  exist — in  order  to  implement 
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fully  the  nondiscrimination 
requirements  of  the  ADA. 

b.  Is  There  Evidence  of  a  Direct  Threat 
in  This  Case? 

Bus  industry  comments  speculated 
that  there  could  be  problems  regarding 
such  matters  as  the  crashworthiness  of 
wheelchairs,  the  adequacy  of  Access 
Board  guidelines  for  the  force  to  be 
restrained  by  securement  devices,  and 
assertedly  greater  risks  because  OTRBs 
travel  at  higher  speeds  than  transit 
buses.  The  bus  industry's  argimient  is 
that  the  Department  must  study  each  of 
the  issues  it  raised,  and  engage  in 
lengthy  safety  rulemakings,  before  it 
may  proceed  with  a  requirement  that 
passengers  be  able  to  travel  in  their  own 
wheelchairs. 

As  noted  above,  the  Department  is  not 
obliged  to  demonstrate  that  there  are  no 
safety  risks  before  imposing  an 
accessibility  requirement.  Instead, 
before  it  could  impose  a  limitation  on 
accessibility,  the  Department  would 
have  to  conclude,  based  on  evidence  in 
the  record,  that  there  is  a  direct  threat. 
There  is  no  evidence  in  the  record  of 
this  rulemaking  demonstrating  that  any 
safety  problem — let  alone  a  problem 
sfgniBcant  enough  to  constitute  a  direct 
threat — exists  with  respect  to  the 
transportation  of  wheelchair  users  in 
their  own  mobility  devices  on  board 
OTRBs. 

The  record  is  replete  with 
representations  by  OTRB  operators  that 
they  have  successfully  used  accessible 
OTRBs  for  considerable  periods  of  time. 
For  example,  the  same  industry 
association  that  included  the  Boehly 
statement  also  attached  a  summary  of 
the  accessible  bus  experience  of  many  of 
its  members.  From  all  this  experience  of 
bus  operators  carrying  actual  wheelchair 
users  in  actual  buses  there  is  not  a 
single  study,  not  a  single  set  of  data,  not 
a  single  summary  of  insurance  claim 
information,  not  a  single  court  decision 
imposing  liability  on  a  bus  operator  for 
a  wheelchair-related  injury,  not  a  single 
accident  report,  not  even  a  single 
anecdote  demonstrating  that  carrying 
wheelchair  users  in  their  own  mobility 
aids  has  ever  had  any  actual  adverse 
safety  consequences.  Notwithstanding 
the  safety  arguments  in  their  comments, 
industry  commenters  repeatedly 
advocate  using  a  percentage  of 
accessible  buses  with  lifts  and 
securements  to  implement  the  "service- 
based  approach"  they  support.  The 
Department  cannot  limit  the 
accessibility  of  wheelchair  passengers 
without  a  basis  in  evidence  sufficient  to 
support  a  direct  threat  determination. 


c.  Bus  Speeds 

The  industry  argimient  concerning 
bus  speeds  is  essentially  that  since 
OTRBs  frequently  travel  at  highway 
speeds  (i.e.,  55-70  miles  per  hour  on 
Interstate  highways),  the  securement 
standards  applied  to  transit  buses, 
which  typically  travel  at  slower  city 
speeds,  may  not  be  adequate  for  OTRBs. 
It  is  fair  to  assume  that,  if  an  OTRB 
crashes  at  full  highway  speed,  there  are 
serious  risks  of  death  and  injury  to  all 
persons  aboard  the  vehicle,  including 
those  using  vehicle  seats.  One  need  not 
look  further  than  this  year's  multi- 
fatality  crash  of  an  intercity  bus  in 
Pennsylvania  to  prove  the  point. 
Fortunately  for  everyone  concerned, 
OTRB  service  one  of  the  safest  modes  of 
transportation  (one  industry  web  site 
declares  that  "people  are  nearly  twice  as 
likely  to  die  of  dog  bite  than  in  a  bus 
crash"),  and  high-speed  crashes  like  the 
one  in  Pennsylvania  appear  to  be  rare. 

The  bus  industry,  individual 
companies,  and  their  insurers  are  in  the 
position  to  know  a  good  deal  about  die 
industry's  crash  experience.  For 
example,  the  industry  would  know  what 
proportion  of  its  crashes  take  place  at 
highway  speeds  and  what  proportion 
take  place  at  lower  speeds  in  more 
congested  urban  areas.  The  comments 
do  not  include  data  of  this  kind.  As  with 
other  types  of  vehicles,  it  appears  likely 
that  there  is  a  higher  probability  of 
OTRBs  having  accidents  in  the  midst  of 
urban  congestion,  rather  than  on  the 
safer  "open  road"  of  the  Interstate 
system.  In  other  words,  while  OTRBs 
travel  more  vehicle  miles  at  highway 
speeds  than  do  transit  buses,  it  is 
reasonable  to  suppose  that  their 
principal  exposure  to  crashes  is  likely  to 
be  in  a  similar  environment  to  the  one 
that  transit  buses  inhabit. 

It  should  also  be  noted  that,  in  HOV 
lanes,  busways,  suburban  express 
commuter  routes,  and  off-peak  travel  on 
Interstate  highways,  transit  buses  often 
do  travel  at  highway  speeds.  Transit 
buses,  of  course,  must  permit 
wheelchair  users  to  travel  in  their  own 
wheelchairs.  No  one  has  presented  any 
evidence  to  the  Department,  in  this 
rulemaking  or  otherwise,  demonstrating 
the  existence  of  a  safety  problem  related 
to  wheelchair  users  traveling  in  their 
own  wheelchairs  in  this  context.  Nor  is 
there  such  evidence  in  the  record 
concerning  intercity,  commuter,  or 
rapid  rail  systems,  in  none  of  which 
passengers  are  required  to  use 
securement  systems  for  their 
wheelchairs  and  all  of  which  involve 
travel  at  higher  than  highway  speeds. 

There  appears  to  be  more  in  common 
between  the  risk  exposure  of  transit  bus 


and  OTRB  passengers  than  the  industry 
comments  suggest.  There  is  no  evidence 
to  suggest  that  wheelchair  passengers 
traveling  in  their  own  mobility  aids  are 
a  significant  safety  problem  in  either 
context.  The  Department  does  not  have 
a  basis  concerning  the  relative  speeds  of 
transit  buses  and  OTRBs  for 
determining  that  there  is  a  direct  threat 
resulting  from  wheelchair  passengers 
traveling  in  their  own  mobility  devices. 

d.  Wheelchair  Crashworthiness 

This  argument,  developed  at  its 
greatest  length  in  the  Boehly  statement, 
is  that  no  one,  including  NHTSA,  has 
established  crashworthiness  standards 
for  wheelchairs  that  are  used  on  board 
buses  or  other  conveyances.  Since  there 
is  a  great  variety  of  mobility  aids,  and 
little  is  known  about  how  many  models 
perform  in  crashes,  industry  comments 
say,  there  should  be  studies  and  a 
NHTSA  rulemaking  addressing 
wheelchair  crashworthiness  before  an 
OTRB  accessibility  requirement  is 
issued. 

The  Department  agrees  that  accessible 
OTRBs,  like  other  vehicles,  must  meet 
applicable  NHTSA  and  FHWA  safety 
requirements.  We  would  not  require 
OTRB  operators  to  take  action,  or  obtain 
equipment,  that  violate  established 
safety  requirements.  The  final  rule 
includes  language  to  this  effect.  In  this 
regard,  we  take  the  same  path  as  we  did 
Under  the  Air  Carrier  Access  Act,  where 
our  regulations  specify  that  carriers  are 
not  required  to  act  contrary  to  FAA 
safety  regulations. 

It  is  quite  another  thing,  however,  to 
say  that  the  Department  should 
withhold  accessibility  requirements 
pending  a  rulemaking  that  NHTSA  is 
not  now  pursuing  and  that  NHTSA  does 
not  believe  it  has  jurisdiction  to  pursue. 
The  Department  has  no  history  of 
regulating  wheelchairs  and  no  explicit 
authority  to  regulate  them.  The  Boehly 
statement  asserts  that  NHTSA  should 
pursue  such  a  rulemaking.  However,  the 
absence  of  a  rule  that  commenters 
believe  NHTSA  should  issue  in  the 
future  has  no  legal  or  practical  effect  on 

the  issuance  of  an  ADA  rule  by  , 

Department  today. 

e.  Securement  Device  Standards. 

Industry  comments  and  the  Boehly 
statement  recommend  detailed  studies 
of  the  crash  performance  of  OTRBs  and 
wheelchairs,  with  the  aim  of 
establishing  engineering  standards  for 
the  design  loads  of  securement  devices. 
Once  again,  should  NHTSA  choose  to 
conduct  such  studies,  and  should  the 
studies  result  in  the  issuance  of  a  final 
NHTSA  rule,  the  rule  would  apply 
prospectively  to  accessible  OTRBs. 
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Meanwhile,  nothing  in  the  record  of  this 
rulemaking  demonstrates  either  that  the 
proposed  Access  Board  design  loads  for 
securement  devices  are  inadequate  or 
that  present  or  future  securemer^t 
devices  used  on  accessible  OTRBs  result 
in  a  direct  threat.  It  bears  reempbasis 
that  speculation  about  potential 
hazaards  is  not  a  basis  for  a  direct  threat 
finding  that  would  justify  a  limitation 
on  accessibility. 

Members  of  the  bus  industry  who 
have  accessible  buses  can  be  presumed 
to  know  what  types  of  securements  they 
currently  use.  If  they,  or  their  risk 
managers,  have  used  or  recommended 
securement  systems  that  exceed  the 
proposed  Access  Board  guidelines,  that 
information  is  available  to  them.  No 
such  information  was  provided  in  the 
record  for  this  rulemaking,  however.  It 
should  be  pointed  out,  in  any  case,  that 
the  Access  Board  guidelines  for 
accessible  vehicle  are  minimimis.  If  bus 
companies  believe  that  securements 
exceeding  these  guidelines  are 
advisable,  they  can  install  them.  We 
also  note  that  requirements  to  purchase 
accessible  buses  do  not  begin  to  apply 
to  carriers  until  two  years  from  the 
effective  date  of  this  rule.  To  the  extent 
that  bus  companies  are  genuinely 
concerned  about  the  adequacy  of 
existing  securement  devices,  this  time 
should  permit  them  to  undertake 
additional  development  work  toward 
improved  securements  that  the  bus 
industry  could  use. 

f.  OTA  Recommendation 

Industry  comments  cite  statements  in 
the  OTA  study  discussing  safety  issues 
concerning  transportation  of 
wheelchairs  in  OTRBs  and 
recommending  further  review  of 
standards  for  carriage  of  wheelchairs  in 
OTRBs.  The  OTA  statements  briefly 
mention  potential  risks  to  wheelchair 
users  and  other  passengers.  Like 
statements  by  industry  commenters 
themselves  about  potential  risks,  the 
OTA  statements  do  not  provide  a  factual 
basis  for  a  direct  threat  finding.  Data, 
not  speculation,  is  needed  to  establish  a 
direct  threat. 

The  OTA  statements  concerning 
potential  safety  issues  were  in  context  of 
a  report  that  clearly  recommended  that 
all  new  buses  be  accessible  and  that 
wheelchair  users  ride  in  their  own 
mobility  aids.  It  is  clear  from  the  OTA 
report  that  OTA  did  not  believe  that  its 
statements  about  potential  safety  issues 
precluded  a  requirement  for  accessible 
buses.  Moreover,  as  the  ADA  itself 
provides,  the  Department  is  obliged  to 
consider  OTA's  recommendations  but  is 
not  required  to  adopt  them.  Bus 
industry  comments  clearly  recognize 


this  point  when  they  urge  the 
Department  not  to  follow  OTA 
recommendations  to  make  all  new  buses 
accessible. 

One  other  OTA  statement  cited  in  bus 
industry  comments  has  to  do  with  the 
ability  of  bus  operators  to  secure 
wheelchairs  properly  if  they  do  not  do 
so  frequently.  The  final  rule  requires 
bus  companies  to  train  their  operators  to 
proficiency  in,  among  other  things, 
wheelchair  securements.  In  response  to 
industry  commenters'  concern  that  their 
operators  might  forget  how  to  carry  out 
this  or  other  functions,  the  rule  also 
mandates  refresher  training,  as  needed, 
to  maintain  proficiency.  The  rule  does 
not  mandate  any  particular  training 
time,  curriculum,  or  inteval.  These 
matters  are  best  left  to  bus  companies  as 
they  determine  what  is  necessary  to 
ensure  that  employees  become  and 
remain  proficient  as  providing  service  to 
passengers  with  disabilities. 

g.  Buses  and  Airplanes 

Industry  comments  argue  that  because 
wheelchair  users  must  transfer  to 
aircraft  seats,  it  may  be  necessary  for 
safety  reasons  to  follow  the  same 
practice  in  OTRBs.  As  one  comment  put 
it,  "If  onboard  wheelchairs  are  deemed 
not  safe  for  the  airline  industry,  they 
cannot  be  assumed  safe  in  the  OTRB 
industry."  This  argument  misses  what 
should  be  a  very  obvious  point:  buses 
don't  fly.  Industry  comments  that  make 
much  of  the  differences  between  OTRBs 
and  transit  buses  do  not  mention  the  far 
greater  diffierences  between  OTRBs  and 
commercial  passenger  aircraft. 

OTRBs  do  not  take  off,  cruise,  and 
land  at  speeds  in  the  hundreds  of  miles 
per  hour.  Even  on  the  most  potholed  of 
city  streets,  OTRB  passengers  do  not 
experience  forces  similar  to  those 
experienced  by  airline  passengers 
during  episodes  of  turbulence.  In 
normal  flight,  airline  passengers  are 
likely  to  experience  substantially  higher 
g  forces  (e.g.,  takeoff  acceleration), 
steeper  angles  (e.g.,  while  ascending  and 
descending)  and  bigger  bimips  (e.g., 
upon  many  landings)  than  bus 
passengers.  DOT  safety  rules  for  seats 
and  passenger  restraints  in  buses  (see 
for  instance  49  CFR  571.207  and 
571.222)  and  aircraft  (see  for  instance  14 
CFR  25.562  and  25.785)  are  very 
different  from  one  another,  as  befits  the 
different  modes  of  transportation.  For 
example,  airline  passengers  are  required 
to  fasten  their  seat  belts,  which 
themselves  have  very  specific 
requirements  for  the  forces  they  must 
restrain.  Buses  are  not  even  required  to 
have  seat  belts. 

The  flawed  analogy  between  aircraft 
and  OTRBs  fails  to  establish  that. 


because  aircraft  passengers  must 
transfer  into  airplane  seats  and  fasten 
their  seat  belts,  there  is  a  direct  threat 
to  the  safety  of  bus  passengers  if 
wheelchair  users  ride  in  their  own 
wheelchairs. 

h.  Other  Statutory  Provisions 

In  addition  to  citing  the  direct  threat 
language  of  the  ADA,  the  Boehly 
statement  refers  to  ADA  language 
tasking  OTA  with  studying  "the  degree 
to  which  [OTRBs]  and  service  are  *  *  * 
readily  accessible  to  and  usable  by 
individuals  with  disabilities"  (citing  42 
U.S.C.  12185(2)  [sicl.  The  statement 
asserts  that  this  term  means  that  buses 
be  able  to  be  entered  "safely  and 
effectively."  The  latter  words  are  not  in 
the  statutory  provision. 

In  any  case,  this  portion  of  the  ADA 
is  not  a  mandate  that  the  Department 
must  prove  that  there  are  no  potential 
safety  issues  before  issuing  an 
accessibility  rule.  Neither  the  statute  nor 
the  courts  have  ever  stated  or  implied 
such  a  requirement  in  any  ADA  context. 
The  extent  to  which  OTRBs  are  "readily 
accessible"  was  one  of  several  matters 
into  which  OTA  was  to  look  as  it  made 
recommendations  concerning  OTRB 
accessibility.  As  noted  above,  OTA 
strongly  recommended  that  all  new 
buses  in  fixed-route  be  accessible.  Of 
coiu-se,  DOT  is  not  obliged  to  adopt 
OTA's  recommendations  in  any  case. 
This  language  does  not  preclude  the 
Department  from  issuing  a  requirement 
for  accessible  OTRBs,  even  if  alleged 
safety  issues  are  not  resolved  to  the 
industry's  satisfaction. 

Commenters  also  cited  a  provision  of 
the  Department  of  Transportation  Act 
that  provides  that  the  Secretary  is  to 
consider  the  needs  for  eRiectiveness  and 
safety  in  transportation  systems.  This  is 
part  of  the  general  statement  of  the 
Depai-tment's  responsibilities.  It  is  not  a 
requirement  that  the  Department 
proceed  in  any  particular  way  on  this  or 
any  other  specific  rulemaking. 

DOT  Response — Intermodal  Unfairness 

All  modes  of  transportation  have  to 
meet  significant  accessibility 
requirements.  These  obligations  are  well 
known.  Many  are  parallel  to,  or  more 
stringent  than,  requirements  for  OTRB 
accessibility.  New  transit  buses  and 
intercity,  commuter  and  rapid  rail  cars 
must  be  accessible,  just  like  new  fixed- 
route  OTRBs.  Other  modes  must  make 
good  faith  efforts  to  obtain  accessible 
used  vehicles  as  well;  there  is  no 
parallel  requirement  for  OTRBs.  OTRBs 
are  excused  from  requirements  to  have 
accessible  restrooms  if  doing  so  will 
result  in  a  loss  of  seats;  intercity  rail 
cars  are  not.  Fixed-route  transit 
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authorities  must  provide  expensive, 
operating  cost-intensive  paratransit 
services  to  passengers  who  cannot  use 
fixed-route  transit.  There  is  no  parallel 
to  this  requirement  for  OTRB 
companies.  The  ADA  requires  facility 
modifications  for  rail  stations  (e.g.,  key 
station  retrofits  for  rapid  and  commuter 
rail;  retrofits  of  all  Amtrak  stations). 
OTRB  companies,  whose  existing 
stations  are  subject  only  to  the  general 
requirements  of  Title  III  of  the  ADA, 
have  no  parallel  retrofit  requirement. 

Infirastructure-related  costs  also  vary 
among  the  modes.  New  rapid  rail 
systems  have  significant  construction 
costs.  All  types  of  rail  systems,  directly 
or  indirectly,  pay  to  maintain  their 
rights  of  way.  Through  airport  landing 
fees,  aviation  fuel  taxes,  and  passenger 
facility  charges,  airlines  directly  or 
indirectly  contribute  significantly  to  the 
costs  of  the  construction  and 
maintenance  of  the  inh-astructure  they 
use.  OTRB  operators,  on  the  other  hand, 
have  since  1984  been  exempt  from  all 
but  three  cents  of  the  Federal  tax  on 
diesel  and  other  special  fuels.  The  value 
of  this  exemption  is  currently  21.3  cents 
per  gallon.  This  tax  saving — in  effect,  an 
indirect  Federal  subsidy — allows  the 
bus  industry  to  use  the  nation's  highway 
infrastructure  at  a  considerably  lower 
cost  than  other  users.    - 

The  airline  industry  is  governed,  for 
accessibility  purposes,  by  the  Air 
Carrier  Access  Act,  rather  than  the  ADA. 
Like  the  OTRB  industry,  it  consists  of 
private  companies  who  (except  for  some 
small  carriers  who  receive  financial 
assistance  under  the  Essential  Air 
Service  program)  do  not  receive  public 
grants.  Unlike  the  OTRB  industry, 
airlines  provide  for  level-entry  boarding 
for  all  passengers  in  many  situations, 
usually  through  expensive  loading 
bridge  equipment.  Recently,  the 
Department  began  requiring  lifts  for 
situations  in  which  level-entry  boarding 
does  not  exist  for  small  commuter 
aircraft  at  most  commercial  service 
airports.  We  anticipate  proposing  to 
expand  this  requirement  to  other  aircraft 
where  level-entry  boarding  is  not 
available.  (The  Department's  rule 
provides  for  carriers  and  airports  to 
work  together  to  make  lifts  available.)  It 
is  not  correct  to  say,  as  one  industry 
comment  suggested,  that  airports  with 
fewer  than  10,000  annual  enplanements 
are  not  subject  to  accessibility 
requirements.  As  public  entities, 
airports  are  subject  to  normal  ADA  Title 
n  requirements  for  accessibility,  without 
regard  to  the  number  of  enplanements. 

Industry  comments  also  argue  that 
most  transportation  providers  in  other 
categories  receive  significant  Federal 
grants.  Such  programs  do,  of  course. 


exist.  We  would  point  out  that  TEA-21 
authorizes  a  subsidy  for  OTRB  operators 
dedicated  to  accessibility  costs.  The 
overall  grants  to  other  siirface  modes  are 
higher,  in  their  absolute  amounts,  than 
the  subsidy  authorized  by  TEA-21  for 
OTRB  accessibility.  Of  course,  the  other 
surface  modes  also  have  higher  total 
costs  and  higher  accessibility  costs 
(especially  for  mass  transit,  with  its 
paratransit  mandate). 

It  should  also  be  emphasized  that  in 
transit  and  intercity  rail.  Federal  grants 
are  not  dedicated  to  the  purpose  of 
defraying  accessibility  costs.  They  are 
grants  that  apply  to  the  overall  capital 
and,  to  an  extent,  operating  costs  of  the 
systems.  (TEA-21  largely  eliminated 
transit  operating  assistance,  which  was 
available  to  help  pay  for  the  costs  of 
paratransit  operations.)  Accessibility 
programs  must  compete  for  these 
Federal  grants  with  other  system 
priorities.  Unlike  grants  for  mass  transit 
and  Amtrak,  the  subsidy  authorized  in 
TEA-21  for  OTRB  operators  is 
dedicated  to  accessibiUty  costs  (the 
transit  program  does  provide  an 
additional  10  percent  Federal  share 
toward  capital  purchases  of  accessibility 
equipment).  This  subsidy  addresses, 
precisely  and  in  a  signiBcant  way.  the 
costs  of  compliance  with  this  rule.  In 
this  important  respect,  it  has  no  parallel 
in  other  modes.  As  with  all  TEA-21 
funding  for  all  programs,  even  those 
with  guaranteed  funding,  the 
availability  of  funds  is  subject  to  the 
budget  and  appropriations  processes. 

It  is  true,  as  industry  comments  point 
out,  that  the  TEA-21  OTRB  subsidy  is 
only  authorized  through  the  end  of 
TEA-21.  This  is  true  of  transit  and 
Amtrak  grants  as  well,  all  of  which  must 
be  reauthorized  in  the  next  highway/ 
transit  authorization  bill  in  order  to 
continue.  As  noted  below,  other  Federal 
funding  sources  are  available  to  help 
defray  OTRB  costs. 

Transportation  modes  differ 
significantly  from  one  another. 
Accessibility  requirements,  and  sources 
of  funds  to  pay  for  them,  are  not  the 
same  in  every  mode.  It  is  not  fair  to  say, 
however,  that  accessibility  requirements 
are  more  burdensome  for  OTRB 
operators  than  for  anyone  else.  Nor  is  it 
fair  to  say  that  the  OTRB  industry  is 
worse  off  than  everyone  else  with 
respect  to  accessibility  costs  or  Federal 
assistance  in  helping  to  meet  the  costs. 

In  any  event,  tne  Department  is  not 
required,  as  a  legal  or  policy  matter,  to 
equalize  the  biu-dens  on  all  modes  or 
companies.  There  is  no  provision  of  the 
ADA  that  so  requires.  In  the  ADA. 
Congress  specified  the  requirements  for 
other  surface  modes,  sometimes  in  great 
detail.  Congress  delegated  the  task  of 


determining  requirements  for  OTRBs  to 
the  Department,  but  nothing  in  the 
language  or  legislative  history  of  the 
ADA  requires  OTRB  costs  to  be  the 
same  as,  or  directly  proportional  to, 
costs  in  other  types  of  transportation. 

Nor  do  any  provisions  of  the  DOT  Act 
or  other  statutes  applying  to  the 
Department  require  an  "equalization"  of 
costs,  burdens,  or  benefits  among 
modes.  Given  the  very  real  differences 
among  modes,  it  is  doubtful  that  such  a 
result  is  attainable,  and  it  is  not  required 
in  other  areas,  such  as  safety  regulation 
(e.g.,  where  airlines  are  regulated  in 
significantly  greater  detail  than  buses) 
or  grant  program  provisions  (e.g.,  where 
Federal  financial  assistance  pays  a 
greater  portion  of  the  costs  of  building 
a  highway  than  operating  a  transit 
system).  Accessibility  requirements  may 
likewise  legitimately  reflect  differences 
among  the  modes. 

DOT  Response— Conclusion 

The  Department's  final  rule,  and  the 
DOT/ Access  Board  provisions 

concerning  accessible  bus  standards, 

will  continue  to  provide  for  wheelchair 
users  riding  in  their  own  mobility  aids. 

Accessible  Buses  and  the  "Service- 
Based  Approach" 

One  of  the  principal  debates 
surrounding  this  rulemaking  is  that  of 
the  competing  claims  concerning  the 
necessity  for  accessible  buses  in 
operators'  fleets.  Generally,  disability 
community  commenters  said  that 
accessible  buses  were  essential,  while 
operators  said  that  a  "service-based 
approach"  centering  on  48-hour 
advance  notice  service  would  provide 
just  as  good  service  on  a  much  more 
cost-effective  basis.  While  this  debate 
touched  on  charter/tour  service,  it 
focused  on  fixed-route  service. 

Disability  community  comments 
unanimously  said  that  service  in 
accessible  buses  was  essential,  and  that 
solutions  short  of  this — use  of  station 
based-lifts,  boarding  chairs,  etc. — were 
wholly  inadequate.  Risks  of  transfer 
were  real  (e.g.,  passengers  who  were 
dropped,  passengers  who  had  to  crawl 
on  board,  wheelchairs  that  were 
damaged),  they  said,  and  station-based 
lifts  and  sufficient  personnel  to  assist 
boarding  would  not  exist  at  many  stops. 
The  lack  of  service  in  accessible  buses 
denies  needed  and  essential 
transportation  opportunities  to  persons 
with  disabilities,  many  of  whom  are 
low-income,  transit-dependent  persons, 
with  few  if  any  affordable  transportation 
alternatives,  particularly  in  rural  areas. 
Advance-notice  fixed-route  service  on  a 
permanent  basis  is  discriminatory,  they 
said.  All  passengers  must  have  the  same 
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opportunity  to  travel  when  they  wished 
including  on  short  notice. 
Moreover,  the  "pooling" 
arrangements  needed  for  the  industry's 
approach  would  not  work,  they  said. 
The  logistics  are  complicated,  and  there 
is  no  information  to  suggest  that  they 
could  be  made  to  work  successfully, 
particularly  in  the  context  of  interlining 
or  other  service  requiring  well-timed 
transfers  between  buses.  Commenters 
were  concerned  that  passengers  would 
be  stranded  at  transfer  points.  One 
disability  group  did  an  informal  survey 
of  advance  notice  service  by  a  large 
operator  under  present  §  37.169  that  it 
said  revealed  numerous  failings  in  the 
service.  If  carriers  can't  make  present 
interim  service  work,  commenters 
argued,  how  can  they  make  their 
"service-based  approach"  work?  Other 
disaibility  community  comments  also 
related  anecdotes  of  failed  advance 
notice  service  in  the  bus  industry. 
Commenters  also  recalled  what  they 
viewed  as  significant  logistical  problems 
with  ADA  paratransit  and  advance 
notice  service  in  the  airlines,  saying  that 
it  is  very  difficult  for  any  organization 
or  group  of  organizations  to  make  such 
service  work  consistently  well. 
Moreover,  the  industry  has  also 
underestimated  the  cost  and  difficulty 
(e.g..  communications,  computer 
services,  planning,  dispatching, 
deadheading]  of  operating  good 
demand-responsive  service. 

From  the  mdustry's  point  of  view, 
requiring  all  new  buses  to  be  accessible 
is  unnecessary  and  cost-ineffective. 
Given  the  low  usage  of  accessible  buses 
that  the  industry  expects,  a  small 
number  of  accessible  buses  (e.g..  80  for 
GreyhoundJ  deployed  in  a  48-hour 
advance  notice  mode  could  meet  all 
fixed-route  demand,  commenters  said. 
Doing  so  would  be  far  more  cost- 
effective  than  acquiring  a  fleet  of 
accessible  buses,  in  the  sense  that  the 
industry  would  spend  fewer  dollars  per 
expected  ride  by  persons  who  need 
accessible  buses.  Some  unions  for  bus 
company  employees  supported  this 
point  of  view. 

Commenters  assured  the  Department 
that  the  logistics  of  such  a  system  could 
work,  though  they  provided  few  details 
about  how  it  would  work.  The  carrier 
that  was  the  subject  of  the  disability 
group  survey  that  alleged  poor  service 
commented  that  it  had  an  extensive 
training  program  for  its  personnel  and 
that  it  could  either  not  verify  most  of  the 
problems  alleged  or  that  the  alleged 
problems  were  contrary  to  its  poUcy. 
Operators  also  commented  that  the 
service-based  approach  would  provide 
accessible  service  sooner  than  the 
NPRM't  propoMl,  which  thgy  said 


would  "delay"  accessible  service  for  12 
years,  compared  to  the  advance  notice 
system  they  were  prepared  to  inaugurate 
in  the  near  future. 

Industry  commenters  also  disagreed 
with  the  disability  groups'  assertion  that 
advance  notice  service  in  the  fixed-route 
context  was  discriminatory.  One 
operator  commissioned  a  survey  of  a 
small  number  of  selected  passengers 
who.  it  said,  preferred  an  advance- 
notice  system  to  something  like  the 
Department's  NPRM.  Moreover,  this 
operator  said,  most  passengers — 
particularly  most  disabled  passengers — 
call  ahead  of  time  to  make  arrangements 
for  or  inquiries  about  service.  If 
passengers  ordinarily  call  ahead  of  time 
anyhow,  the  carrier  argued,  it  is  not 
discriminatory  to  require  them  to  do  so 
in  order  to  get  an  accessible  bus. 

DOT  Response.  Two  good  Mends  and 
traveling  companions.  Don  and  Mike,  go 
to  the  bus  station  Monday  morning.  Don 
is  ambulatory.  Mike  is  a  wheelchair 
user.  They  both  approach  the  ticket 
window  and  pay  $34  for  a  ticket.  The 
ticket  seller  says  to  Don.  "Your  bus  is 
at  Gate  5.  It  is  leaving  in  10  minutes.  Get 
on  it  and  proceed  to  your  destination." 
The  ticket  seller  says  to  Mike.  "Come 
back  Wednesday.  Then  we'll  have  a  bus 
you  can  use."  The  scenario  works  the 
same  way  over  the  telephone.  In 
response  to  their  Monday  morning  calls, 
the  reservationist  says  to  Don.  "Your 
reservation  is  confirmed.  You  bus  leaves 
at  noon  today."  To  Mike,  the 
reservationist  says,  "Your  reservation  is 
confirmed,  but  you  can't  leave  until 
noon  Wednesday,  because  we  won't 
have  a  bus  you  can  use  before  that." 

In  this  scenario,  two  people  seek  the 
same  service  at  the  same  time.  One  gets 
the  service  immediately,  the  othergets 
the  service  after  a  two-day  delay.  T^e 
only  difference  between  them  is  that 
one  is  ambulatory  and  the  other  is  a 
wheelchair  user.  In  a  very  precise  sense, 
the  scenario  is  discriminatory:  it 
provides  more  delayed,  less  convenient 
service  to  some  passengers  than  to 
others,  based  solely  on  disability. 
Adopting  industry  proposals  for  fixed- 
route  service  across  the  board, 
particularly  with  respect  to  large-fixed 
route  operators  whose  service 
constitutes  the  backbone  of  intercity  bus 
service,  permanently  institutionalizes 
this  scenario.  This  is  very  difficult  to 
reconcile  with  the  purposes  of  a 
nondiscrimination  statute  like  the  ADA. 

In  establishing  a  rule  for  large  fixed- 
route  carriers'  obligations  under  the 
ADA,  it  is  not  appropriate  for  the 
Department  to  adopt  a  system 
institutionalizing  disability-based 
distinctions  in  the  quality  of  service. 
Doing  so  would  mean  that  earners  who 


provide  a  large  majority  of  all  intercity 
trips  would  never  need  to  provide  fully 
accessible,  everyday,  nondiscriminatory 
service.  While  it  makes  policy  sense  to 
make  some  accommodations  for  small 
carriers  on  the  margins  of  the  fixed- 
route  system  (see  discussion  of  small 
mixed-service  operators  below)  the 
Department  believes  the  backbone  of 
intercity  service  must  consist  of  fully 
accessible,  nondiscriminatory  everyday 
service  if  the  purposes  of  the  ADA  are 
to  be  ftilfiUed. 

It  may  be  that  many  passengers, 
disabled  and  non-disabled  alike,  call 
fixed-route  bus  companies  before  they 
travel.  Certainly,  under  present  §  37.169. 
calling  ahead  to  try  to  arrange  boarding 
assistance  is  the  only  way  passengers 
with  disabilities  can  hope  to  travel  on 
most  fixed-route  bus  service,  so  it  would 
be  surprising  if  some  passengers  didn't 
call.  We  note  that  commenters.  while 
saying  that  a  lot  of  passengers  called  for 
information  before  traveling,  did  not 
assert  that  large  percentages  of 
passengers  made  advance  reservations. 
Since  carriers  provide  immediate 
service  to  passengers  (unless  they  are 
disabled  passengers  requiring  boarding 
assistance),  it  is  not  necessary  for  them 
to  do  so. 

In  any  case,  the  fact  that  passengers 
may  call  for  information  does  not  negate 
the  discriminatory  impact  of  requiring  a 
disabled  passenger  to  make  an  advance 
reservation  while  other  passengers  can 
and  do  receive  immediate  service.  Even 
if  everyone  called  the  bus  company 
ahead  of  time,  and  even  if  everyone 
made  a  reservation,  a  system  that 
allowed  non-disabled  passengers  to 
make  a  reservation  for  today  while 
requiring  disabled  passengers  to  make  a 
reservation  for  two  days  from  today 
would  be  discriminatory.  It  would 
single  out  passengers  with  disabilities  as 
the  only  category  of  persons  who  were 
required  to  make  reservations  two  days 
in  advance. 

Industry  comments  consistently  assert 
that  a  service-based  system  will  work  in 
the  fixed-route  context.  Unfortunately, 
industry  comments  included  little,  if 
any,  factual  or  analytic  information  from 
which  the  Department  can  determine 
whether  such  a  system  really  would 
work.  Given  the  number  of  points 
served  by  fixed-route  bus  systems  and 
the  complexity  of  bus  scheduling, 
particularly  where  transfers  and 
interlining  are  involved  (points  made  by 
bus  industry  commenters  themselves  in 
the  context  of  their  discussion  of 
unscheduled  rest  stops),  it  is  not  self- 
evident  that  the  logistics  of  48-hour 
advance  notice  service  could  be  made  to 
work  system-wide.  Disability 
commimity  comments  raised  Fsasonable 
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doubts  about  the  likelihood  of  success, 
based  on  experience  with  the  bus 
industry  and  other  modes. 

The  Department  reviewed  the 
information  in  one  industry  comment 
concerning  the  brief  consumer  research 
paper  prepared  by  a  consultant.  It 
involved  telephone  interviews  with  a 
small  number  of  wheelchair  users,  many 
of  whom  were  selected  because  of 
previous  phone  contacts  with  the 
carrier.  The  researcher  then  asked  the 
respondents  whether  they  would  prefer 
a  48-hour  advance  reservation  system  or 
a  system  in  which  all  buses  were 
accessible,  but  all  passengers  would  pay 
a  fare  increase  (the  information  in  the 
comment  did  not  state  what  size  fare 
increase  the  researchers  suggested  to 
respondents  would  be  involved).  The 
questions  appeared  to  assimie  that  the 
advance  notice  system  would  succeed 
logistically  in  producing  the  requested 
service.  Most  of  the  respondents  said 
they  preferred  the  advance  notice 
system  under  these  circumstances. 
This  consumer  research  paper  is 
neither  persuasive  nor  relevant.  The 
small  number  of  respondents,  the  bias 
in  the  selection  method  for  many  of  the 

,  respondents,  and  the  bias  produced  by 
the  form  of  the  questions  and  the 
assumptions  underlying  them,  among 
other  factors,  undermine  whatever  value 
it  might  have  as  popularity  poll  for  the 
point  of  view  it  was  designed  to 
support.  It  is  best  viewed  as  an 

.  illustration  of  the  survey  research 
truism  that  one  can  determine  the 
outcome  of  a  poll  by  the  way  one 
formulates  the  questions. 

In  any  case,  popularity  polls  for 
policy  choices  have  limited  relevance  to 
the  rulemaking  process.  Unlike  some 
activities  (e.g.,  TV  network 
programming),  rulemaking  is  not  run  by 
polling  numbers.  Compared  to  the 
substance  of  comments  on  the  record 
from  those  individuals  and 
organizations  who  chose  to  actually 
participate  in  the  rulemaking  process, 
such  polls  carry  little  weight.  If  the 
individuals  polled  believed  that  the 
Department  should  alter  its  proposed 
approach,  they  had  the  opportunity  to 
comment  and  say  why,  but  they 
apparently  chose  not  to  do  so  (since  no 
comments  from  individuals  who 
identified  themselves  as  having 
disabilities  took  the  position  that  the 
poll  represents  the  respondents  took.) 

It  is  not  accurate  to  say  that  the 
Department's  decision  to  require  the 
acquisition  of  new  accessible  buses  will 
in  any  sense  "delay"  accessible  service, 
compared  to  the  industry's  preferred 
approach.  Under  the  interim  service 
provisions,  fixed-route  operators  will 

have  to  provide  48-hour  advance  notice 


service  until  their  fleets  are  100  percent 
accessible,  just  as  the  industry 
proposed.  The  difference  between  the 
industry  proposal  and  the  final  rule  is 
that,  imder  the  latter,  most  fixed-route 
fleets — particularly  those  of  large 
carriers — will  ultimately  become  100 
percent  accessible,  rather  than  advance 
notice  service  becoming  the  permanent 
approach. 

The  industry's  economic  arguments 
are  discussed  in  more  detail  in 
subsequent  sections  of  the  preamble.  At 
this  point,  we  note  that  industry 
comments  have  repeatedly 
mischaracterized  the  provisions  of  the 
ADA  relating  to  the  OTA  study  as 
requiring  the  Department  to  adopt  a 
"cost-effective"  solution.  The  provisions 
of  the  ADA  say  no  such  thing.  Rather, 
the  provisions  of  the  Act  list  cost- 
effectiveness  as  one  of  several  matters 
that  OTA  was  to  study.  DOT  was  to  take 
OTA's  study,  its  purposes,  and  its 
recommendations  into  account,  which 
the  Department  has  done.  The  statute 
does  not  mandate  that  the  Department 
accept  any  of  OTA's  findings.  It  does 
not  mandate  that  the  outcome  of  the 
Department's  rulemaking  meet  any 
particular  substantive  test.  Congress 
could  have  written  statutory  language 
that  said  "DOT  shall  issue  a  regulation 
adopting  the  approach  to  OTRB  bus 
accessibility  having  the  lowest  cost  per 
stimulated  trip,"  or  "DOT  shall  not 
issue  a  regulation  imless  the  approach 
satisfies  industry  cost-effectiveness 
criteria."  Such  language  may  have  had 
the  effect  the  industry  seeks  to  read  into 
the  existing  statutory  language.  But 
Congress  did  not  do  so. 

We  also  note  that  it  is  difficult  to 
argue  that  an  approach  is  "cost- 
effective"  unless  it  is  effective  in 
achieving  its  objective.  The  objective  of 
OTRB  service  under  the  ADA  is  to 
provide  service  that  works  to  passengers 
with  disabilities  in  a  nondiscriminatory 
manner.  A  system  premised  on  a 
discriminatory  mode  of  providing 
service  that  has  not  been  demonstrated 
to  be  workable  cannot  be  presumed  to 
be  effective. 

Fleet  Accessibility  Deadlines 

The  NPRM  proposed  to  require  fixed- 
route  operators  to  ensure  that  their  fleets 
were  50  percent  accessible  6  years  into 
implementation  of  the  final  rule  and  100 
percent  accessible  12  years  into 
implementation.  Small  operators  would 
be  excused  from  these  deadlines  if  they 
had  not  obtained  enough  new  buses  in 
those  time  periods  to  meet  the  required 
fleet  accessibility  percentages.  These 
deadlines  were  intended  to  provide  a 
time  certain  when  passengers  could 
count  on  regular,  scheduled  accessible 


service  on  all  runs  as  well  as  to  create 
a  disincentive  for  companies  to  delay 
bus  replacements  to  postpone 
accessibility.  The  12-year  target  for  100 
percent  accessibility  was  based  on 
information  concerning  the  normal  bus 
replacement  cycle  of  large  carriers.  In 
addition,  demand-responsive  providers 
were  to  achieve  10  percent  fleet 
accessibility  within  two  years,  again 
with  a  provision  excepting  small 
carriers  who  did  not  obtain  enough  new 
buses  in  that  period  to  meet  the 
deadline. 

EMsability  community  commenters 
generally  supported  the  concept  of  fleet 
accessibility  deadlines  for  fixed-route 
operators.  Commenters  believed  that 
fleet  accessibility  schedules  were 
important,  among  other  reasons 
because,  in  their  view,  the  bus  industry 
was  so  opposed  to  accessibility  that  it 
could  not  be  trusted  to  proceed  toward 
accessibility  in  a  measured  way.  It  was 
necessary  to  hold  the  industry's  feet  to 
the  fire,  in  this  view.  However,  most  of 
these  commenters  thought  that  the 
proposed  deadlines  were  too  far  into  the 
future.  They  would  allow  20  years 
between  the  passage  of  the  ADA  and  full 
accessibility,  some  pointed  out.  The  bus 
industry  should  not  be  rewarded  for  its 
opposition  to  accessibility  and  the 
statutory  and  DOT-created  delays  in 
promulgating  rules,  others  said. 
Suggestions  for  fleet  accessibility 
timetables  included  4  and  8  years.  4  and 
10  years,  2  and  5  years,  3  and  6  years, 
etc.  for  50  and  100  percent  fixed-route 
fleet  accessibility. 

Even  aside  fix>m  its  opposition  to  a 
requirement  to  obtain  new  accessible 
buses,  the  bus  industry  strongly 
opposed  the  proposal  for  fleet 
accessibility  deadlines.  Part  of  this 
opposition  appears  to  be  based  on  a 
concern  about  their  effect  on  small 
fixed-route  operators.  Industry 
comments  expressed  concern  that  the      /■ 
deadlines  would  force  small  companies 
to  accelerate  the  purchase  of  vehicles, 
purchase  new  instead  of  used  vehicles, 
or  take  other  uneconomic  actions  that 
would  impose  unreasonable  costs  and 
lead  them  to  abandon  fixed-route 
service.  Commenters  also  expressed 
concern  about  the  potential  effect  of  the 
deadlines  on  the  resale  value  of 
inaccessible  buses. 

Moreover,  commenters  said,  the 
proposed  deadlines  were  based  on  the 
replacement  cycles  typical  of  large 
carriers,  which  do  not  necessarily  apply 
to  smaller  carriers.  Even  large  carriers 
may  hot  always  be  able  to  maintain  a 
12-year  replacement  cycle,  commenters 
said,  because  of  changes  in  economic 
conditions.  The  requirement  placed 
them  in  an  economic  straitjacket  that 
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hampered  their  ability  to  respond 
flexibly  to  market  conditions,  they  said. 
It  was  unfair  to  impose  on  bus  operators 
a  timing  requirement  that  other  modes 
did  not  face  under  the  ADA,  they  added. 

With  respect  to  charter/tour  service, 
disability  community  commenters 
generally  favored  the  10  percent 
requirement,  though  some  thought  it 
was  too  low,  believing  that  20  or  25 
percent  would  be  a  better  figure  to 
ensiire  the  availability  of  accessible 
buses  in  the  charter/tour  segment  of  the 
industry.  Bus  industry  commenters 
decried  what  some  called  a  "quota" 
approach,  saying  that  this  imposed 
unnecessary  costs  and  that  it  made  more 
sense  to  eliminate  a  number-based 
requirement  altogether  and  simply 
require  that  operators  meet  identifled 
needs  on  a  48'hour  advance  notice 
basis,  with  an  accoimtability 
mechanism. 

DOT  Response.  It  appears  that  some 
of  the  bus  industry's  concerns  about  the 
effect  of  the  proposed  deadlines  on 
small  operators  were  based  on  a 
misunderstanding  of  the  NPRM.  Used 
buses  would  not  be  required  to  be 
accessible.  Retrofit  would  not  be 
required.  Under  the  NPRM,  if  a  small 
fixed-route  operator  did  not  obtain 
enough  new  buses  within  the  stated 
time  frames  to  replace  50  or  100  percent 
of  its  buses  (e.g.,  it  kept  its  old  buses  a 
long  time,  or  it  purchased  only  used 
buses),  it  would  not  violate  the 
proposed  rule.  Substantively,  the  NPRM 
formulation  for  small  fixed-route 
operators — ^the  fleet  accessibility 
requirement  plus  the  exception — is  not 
very  different  from  a  requirement  to 
obtain  accessible  new  buses  without  any 
fleet  accessibility  requirement  being 
stated. 

In  either  case,  all  new  fixed-route 
buses  have  to  be  accessible.  In  either 
case,  the  total  fixed-route  fleet  becomes 
accessible  only  if  and  when  all 
inaccessible  buses  are  replaced  with 
new  buses.  This  being  the  case,  we  have 
decided  it  is  simpler  and  more 
understandable  to  eliminate  the  fleet 
accessibility  requirement  for  small 
fixed-route  operators.  There  will  be  no 
retrofit  or  accessible  used  bus 
acquisition  requirement.  Small 
operators'  fleets  will  become  accessible 
when,  and  to  the  extent,  that  they 
replace  existing  inaccessible  buses  with 
new  accessible  buses.  Operators  must 
continue  to  provide  interim  service 
until  and  unless  their  fleets  are  100 
percent  accessible,  which,  for  some 
operators  (e.g.,  operators  who  purchase 
primarily  inaccessible  used  buses), 
could  be  indefinitely. 

Large  fixed-route  operators  provide 
the  backbone  of  intercity  bus  service. 


For  fully  accessible,  nondiscriminatory, 
everyday  service  to  be  a  reality,  those 
carriers  must  have  accessible  fleets 
within  a  reasonable  period  of  time. 
These  carriers  typically  purchase  or 
lease  new  buses,  and  their  comments  do 
not  deny  that  they  do  so  on  a  10-12  year 
replacement  cycle.  Consequently,  the 
Department  believes  that  it  is  consistent 
with  the  purpose  and  language  of  the 
ADA  to  require  large  fixed-route 
operators  to  meet  a  6/12-year  fleet 
accessibility  schedule.  Such  a  schedule 
is  what  they  would  meet  via  their 
normal  replacement  cycles,  so  it  should 
not  cause  any  economic  distortions. 
This  schedule  will  give  assurance  to 
consumers  of  the  time  ft-ame  in  which 
they  have  a  reasonable  expectation  of 
fully  accessible  service.  Shortening 
these  time  fi-ames,  as  disability 
community  comments  suggested,  could 
force  companies  to  disrupt  bus 
replacement  schedules  or  even  retrofit 
existing  buses,  which  we  do  not  believe 
to  be  desirable. 

The  Department  realizes  that 
economic  conditions  can  change,  and 
companies  can  face  unexpected 
problems.  Bus  replacements  can  fall 
behind  historically  typical  cycles.  To 
provide  flexibility  for  unexpected 
situations,  the  Department  has  added  a 
time  extension  provision  for  large  fixed- 
route  operators.  If  (1)  such  an  operator 
has  not  obtained  enough  new  buses  in 
6  or  12  years  to  meet  the  50  and  100 
percent  fleet  accessibiUty  requirements; 
(2)  it  has  not  put  itself  in  this  position 
by,  for  example,  stocking  up  on  an 
unusually  large  number  of  inaccessible 
buses  between  October  1998  and 
October  2000;  and  (3)  it  has  otherwise 
complied  effectively  with  the 
requirements  of  the  rule,  the  Secretary 
could  grant  a  time  extension  beyond  the 
6  and  12-year  dates.  This  provision 
avoids  the  potential  "straitjacket" 
problem  asserted  by  commenters,  since 
it  allows  bus  companies  operating  in 
good  faith  to  obtain  additional  time  to 
meet  requirements  in  a  way  consistent 
with  their  actual  bus  replacement 
practices. 

With  respect  to  charter/ tour  operators, 
the  Department  has  decided  to  eliminate 
the  proposed  10  percent  fleet 
accessibility  requirement.. Unlike  the 
fixed-route  sector,  in  which  fleet 
accessibility  is  necessary  for  fully 
accessible,  nondiscriminatory,  everyday 
service,  the  charter/tour  sector  is  better 
able  to  meet  its  ADA  obligations 
through  the  industry's  favored  "service- 
based"  approach.  This  is  because  of  the 
advance-reservation  nature  of  charter/ 
tour  service.  If  bus  industry 
arrangements  produce  reliable  charter/ 
tour  accessible  bus  service  on  an 


advance-notice  basis,  as  industry 
comments  assert  that  it  can,  ensuring 
that  a  particular  percentage  of  buses  in 
carriers'  fleets  are  accessible  becomes 
less  important.  The  accountability 
mechanism  described  below  is  expected 
to  help  ensure  that  the  promised  service 
is  provided. 

Consequently,  the  final  rule  does  not 
require  charter/tour  operators  to  acquire 
any  particular  number  or  percentage  of 
accessible  buses  within  any  particular 
time  frame.  These  companies  will  be 
responsible  for  providing  48-hoiu' 
advance  reservation  service  to 
passengers  with  disabilities  in  October 
2001  or  2002,  as  applicable,  rather  than 
two  years  later  as  proposed  in  the 
NPRM.  The  two-year  delay  in  the  NPRM 
was  premised  on  companies  building  up 
to  a  10  percent  accessible  fleet  in  that 
period.  In  the  absence  of  the  10  percent 
requirement,  the  rationale  for  a  phase-in 
period  of  this  length  is  considerably 
weakened.  A  shorter  phase-in  will  be 
sufficient.  Moreover,  given  the 
assurances  of  industry  commenters 
concerning  their  readiness  to  meet 
advance  notice  requirements,  and  the 
fact  that  compliance  is  not  required  for 
two  to  three  years  fi-om  now,  it  is 
reasonable  to  believe  it  is  feasible  for 
operators  to  comply  in  October  2001- 
2002.  In  addition,  retaining  the  two-year 
delay  would  mean  that,  for  passengers 
of  most  of  the  operators  who  are  small 
entities,  it  would  be  five  years  before 
they  could  coimt  on  receiving  accessible 
service. 

Small  Mixed-service  Operators 

Bus  industry  commenters  said  that 
the  NPRM's  division  of  operators  into 
fixed-route  and  demand-responsive 
components  did  not  capture  a  frequent 
type  of  operation  among  small 
operators.  Small  operators,  they  said, 
often  provided  both  kinds  of  service. 
Typically,  such  an  operator  is  primarily 
a  provider  of  charter/tour  service.  The 
typical  operator  uses  most  of  its  buses 
in,  and  makes  most  of  its  money  fi'om, 
charter/tour  operations.  Its  fixed-route 
operations  make  up  a  much  smaller 
portion  of  its  overall  activities,  which 
may  often  be  economically  marginal. 
Often,  the  same  buses  are  used  for  both 
fixed-route  and  demand-responsive 
purposes  (e.g.,  a  bus  might  be  used  for 
fixed-route  service  at  one  time  during 
the  week  and  demand-responsive 
service  at  another  time  of  the  week,  or 
a  bus  might  be  used  for  charter/tour 
service  initially  and  then  moved  into 
fixed-route  service  as  it  ages). 

Small  operators  in  this  category  said 
that  they  would  need  few,  if  any, 
accessible  buses  of  their  own  to  meet 
the  48-hour  advance  notice 
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requirements  for  charter/toiu-  service. 
They  could  rely  on  "pooling"  or  other 
bus-sharing  arrangements  to  produce  an 
accessible  bus  when  needed.  If  they  had 
to  buy  accessible  buses  when  they 
bought  new  OTRBs  that  would  be  used 
in  fixed-route  service,  their  costs  would 
increase  to  the  point  where  they  would 
have  an  incentive  to  eliminate  their 
fixed-route  service. 

Disability  community  comments  did 
not  discuss  this  category  of  operator, 
which  the  NPRM  did  not  specifically 
mention.  From  disability  community 
comments  on  other  types  of  operations, 
however,  it  is  fair  to  infer  that  disability 
commimity  commenters  would 
advocate  that  all  new  buses  used  in 
fixed-route  service  would  have  to  be 
accessible. 

DOT  Response:  In  working  on  the 
regulatory  assessment,  the  IJepartment 
conducted  a  brief,  informal  survey  of 
small  bus  operators.  Based  on  this 
survey  and  other  information  available 
to  the  Department,  the  regulatory 
assessment  estimates  that  for  about  5/8 
of  the  carriers  offering  fixed-route 
service,  not  more  than  25  percent  of 
their  fleets  is  allocated  to  fixed-route 
service.  Survey  responses  from 
operators  in  this  category  indicated  that 
an  average  of  77  percent  of  their  fleets 
were  assigned  to  charter  service. 

The  Department  believes  that  industry 
commenters  have  a  plausible  argument. 
If  a  significant  majority  of  an  operator's 
buses  and  service  is  devoted  to  charter/ 
tour  service,  with  a  small  amount  of 
fixed-route  service  on  the  side,  it  is 
reasonable  to  believe  that  the  costs  of 
acquiring  accessible  new  buses  for 
(often  part-time)  use  in  fixed-route 
service  would  provide  an  incentive  to 
limit  or  end  fixed-route  service.  In  order 
to  avoid  this  effect,  we  are  modifying 
the  requirements  for  operators  in  this 
category,  which  the  final  rule  defines  as 
a  small  operator  25  percent  or  fewer  of 
whose  buses  are  used  in  fixed-route 
service. 

The  final  rule  gives  operators  in  this 
category  the  option  of  providing  all  its 
service— fixed-route  as  well  as  demand- 
responsive — on  a  48-hour  advance 
notice  basis.  This  approach  would 
remove  the  incentive  to  eliminate  fixed- 
route  service  discussed  above.  It  would 
also  permit  these  small  operators  to 
meet  all  requirements  through  only  one 
set  of  procedures. 

This  approach  admittedly  has 
disadvantages  from  the  point  of  view  of 
passengers  with  disabilities.  It 
encounters  the  discrimination  and 
logistics  issues  discussed  in  connection 
with  fixed-route  service  by  large 
operators.  As  a  policy  matter,  however, 
the  situation  of  small  mixed-service 


operators  is  quite  different  fit)m  that  of 
large  fixed-route  operators.  They  are  at 
the  periphery,  not  the  center,  of  the 
nationwide  intercity  bus  system.  They 
carry  a  much  smaller  percentage  of 
fixed-route  passengers.  Treating  these 
operators  difl'erentTy  from  large  fixed- 
route  operators,  moreover,  is  consistent 
with  Regulatory  Flexibility  Act  policy. 
Consequently,  the  Department  has 
concluded  that,  on  balance,  this 
approach'is  acceptable  in  this  limited 
set  of  circumstances,  particularly  in 
view  of  the  accountability  mechanism 
discussed  below. 

Accountability  Mechanism 

A  number  of  bus  industry  comments, 
in  the  coiu^e  of  providing  assurances 
that  48-hour  advance  notice  service  will 
work,  suggested  the  idea  of  an 
accountability  mechanism  for  the 
provision  of  promised  service.  There 
were  two  principal  ideas.  One  industry 
association  suggested  a  "complaint 
board,"  an  administrative  body  that 
could  act  in  a  mediation  role  vtdth 
respect  to  consumer  complaints  and 
could  also  sanction  bus  companies  that 
fail  to  meet  their  obligations.  Another 
industry  association  suggested  a 
mechanism  for  the  immediate 
compensation  of  passengers'  failure  to 
provide  required  accessible  service, 
generally  analogous  to  "denied  boarding 
compensation"  in  the  airline  industry. 

The  Department  believes  that  these 
industry  suggestions  have  merit.  The 
final  rule  includes  a  version  of  the 
second  idea.  When  an  o{>erator  is 
obligated  to  provide  service  on  48 
hours'  advance  notice  (whether  in 
charter/tour,  interim  fixed-route  service, 
or  elsewhere)  or  is  providing  equivalent 
service  (if  a  small  fixed-route  operator 
elects  to  do  so),  either  the  required 
accessible  vehicle  is  provided  in  a 
timely  manner  or  it  isn't.  Either  the  lift 
works  or  it  doesn't.  It  is  not  necessary 
to  conduct  an  administrative  proceeding 
to  determine  these  simple  factual 
matters.  It  is  not  necessary  to  refer  the 
question  to  a  board  sitting  in 
Washington,  D.C. 

Instead,  when  there  is  a  failure  to 
provide  required  service,  the  operator 
would  pay  a  predetermined  amount  of 
compensation  to  the  passenger.  This  is 
not  a  fine  or  a  civil  penalty  that  is  paid 
to  the  Department.  It  is  paid  to  the 
passenger  whose  travel  is  prevented  or 
disrupted  by  the  operator's  inability  to 
provide  accessible  service.  The  amount 
of  compensation  is  set  by  an  increasing, 
graduated  scale.  The  first  time  a  given 
operator  fails  to  provide  required 
service,  it  pays  the  passenger  $300,  By 
the  fifth  such  occurrence  for  any 
company,  the  amoimt  becomes  $700. 


Assuming  that  operators'  comments  that 
they  can  readily  meet  the  48-bour 
requirement  are  soimdly  based  in 
reality,  occasions  for  paying  this 
compensation  should  be  infrequent. 
Lest  paying  compensation  to  the 
occasional  passenger  simply  be  regarded 
as  a  cost  of  doing  business,  the  rule 
states  that  paying  compensation  is  not  a 
defense  in  litigation  brought  to  enforce 
compliance  with  the  rule  (e.g.,  a 
"pattern  or  practice"  lawsuit  filed  by 
the  Department  of  Justice  imder  Title  III 
of  the  ADA). 

Stimulated  Demand 

There  was  considerable  debate  in  the 
comments  about  the  extent  to  which 
accessible  OTRB  service  will  increase 
passenger  demand.  This  issue  is 
important  primarily  for  its  effect  on  the 
projected  net  cost  of  compliance  with 
the  Department's  rule.  The  greater  the 
stimulated  demand — new  revenue  trips 
generated  by  passengers  with 
disabihties  and  persons  accompanying 
them — ^the  lower  the  net  compliance 
cost  of  the  rule. 

Bus  industry  commenters  asserted 
that  the  estimates  of  stimulated  demand 
in  the  regulatory  assessment 
accompanying  die  NPRM  were  greatly 
overstated.  Many  small  bus  companies 
related  their  own  experience:  in  many 
years  of  providing  service,  they  said, 
they  had  received  few  if  any  requests  for 
service  from  passengers  wiUi 
disabilities.  Even  some  companies  that 
had  purchased  accessible  buses  and,  in 
a  few  cases,  promoted  their  use  had 
received  a  miniscule  number  of  requests 
for  accessible  service. 

More  generally,  industry  comments 
cited  the  so-called  "Nathan  Study,"  a 
report  prepared  by  a  consultant  for  a 
large  carrier  for  purposes  of  this 
rulemaking,  for  the  proposition  that, 
based  on  experience  in  a  few  situations 
in  which  limited  fixed-route  OTRB 
service  had  been  provided,  stimulated 
demand  could  be  expected  to  be  quite 
low  (e.g.,  13,600  trips  annually  for  the 
largest  intercity  carrier).  This 
experience,  commenters  said,  was  more 
likely  to  be  representative  of  demand 
than  transit  or  commuter  bus 
experience,  which,  because  it  involved 
shorter,  less  discretionary,  trips,  was 
likely  to  produce  higher  ridership  by 
passengers  with  disabilities. 

Disability  community  comments  said 
that  there  was  a  large  imtapped  market 
among  people  with  disabilities  for 
service.  This  market  should  only  grow 
larger  with  the  aging  of  the  "baby 
boom"  generation,  they  said. 
Transportation  is  a  matter  of  great 
concern  to  the  elderly  and  disabled,  and 
they  will  travel  if  they  are  assiu«d  that 
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the  entire  chain  of  a  trip  is  accessible. 
Demand  to  date  has  been  suppressed  by 
the  unavailability  of  accessible  service. 
It  is  no  wonder  that  many  bus 
companies  have  few  requests  for  service 
from  disabled  passengers:  the 
passengers  know  that  service  isn't 
accessible,  and  they  don't  bother  to  seek 
service  they  know  they  can't  readily 
use.  Commenters  also  referred  to  the 
substantially  higher  ridership  estimates 
of  the  OTA  study.  As  has  been  the  case 
in  other  modes,  commenters  said, 
demand  will  grow  as  service  improves 
and  becomes  accecssible.  This  is  likely 
to  be  true  of  the  intercity  bus  industry 
because  it  offers  a  unique  service,  which 
is  the  only  available  mode  of  intercity 
service  for  many  disabled  passengers. 

DOT  Response:  Experience  has  shown 
that  once  passengers  with  disabilities 
are  assured  that  accessibility  is 
widespread  they  will  begin  to  take 
advantage  of  these  services.  Beyond  this 
general  point,  however,  there  remains 
wide  divergence  in  estimates  of 
potential  new  ridership.  The  "Nathan 
Study"  asserts  that  it  anticipates  13,600 
wheelchair  passenger  trips  per  year  on 
accessible  Greyhound  service,  based  on 
the  mid-point  of  the  trip  results  of  on- 
going operations  using  accessible 
OTRBs  in  Massachusetts  and  Colorado, 
and  service  demonstration  projects  in 
Canada.  This  report  does  indicate, 
however,  that  if  made  solely  on  the 
basis  of  the  Denver  Regional 
Transportation  District  (RTD) 
experience,  an  estimate  of  demand 
might  be  as  high  as  35,000  trips  per  year 
by  wheelchair  users. 

At  the  other  end  of  the  spectrum  is 
the  OTA  report,  which  essentially 
assumes  that  persons  with  disabilities 
would  travel  and  generate  trips  at  the 
same  rate  as  all  of  the  citizens  in  the 
population  once  OTRB  fleets  are  fully 
accessible.  The  assumption  would  result 
in  180,000  trips  being  made  annually  by 
persons  using  wheelchairs  over  the 
whole  intercity  fixed-route  service 
system.  The  report  goes  on  to  note  (pg. 
95)  that  estimating  travel  demand  is 
notoriously  difficult  for  services  that 
have  not  been  introduced.  Further,  the 
Massachusetts  and  Canadian  programs 
were  not  representative  of  full-scale 
future  accessible  service  because  of 
limited  connectivity  to  the  broader 
national  system  and  the  continued 
existence  of  certain  barriers  to  persons 
with  disabilities.  Further,  one  can  only 
conjecture  how  many  of  the  trips 
estimated  by  OTA  for  the  cited 
populations  are  already  being  taken. 

in  preparing  the  Regulatory 
Assessment  for  the  final  rule,  the 
Department  relied  on  estimates  from  a 
variety  of  sources,  which  varied  in  their 


projections  of  stimulated  traffic  by  a 
factor  of  seven.  Given  the  uncertainties 
involved  in  estimating  demand 
generated  by  a  system  that  is  not  yet  in 
existence,  we  have  expressed  our 
projections  in  terms  of  a  range  with  a 
high  and  low  estimates. 

For  the  high-end  estimate  presented 
in  the  assessment,  it  is  assumed  that 
demand  by  wheelchair  passengers  and 
other  mobility-impaired  passengers  will 
grow  substantially  once  there  is  full 
access  to  a.  nationwide  accessible  OTRB 
system.  The  urban  transit  systems  that 
will  provide  connectivity  in  the  form  of 
entrance  and  egress  for  many  intercity 
OTRB  trips  will  also  be  becoming  more 
accessibleas  the  ADA  continues  to  take 
effect.  Many  barriers  will  remain, 
however,  and  for  the  future  period  with 
which  this  Regulatory  Assessment  is 
concerned  it  is  not  expected  even  for 
purposes  of  the  high-end  estimate  that 
there  will  be  achieved  the  universal 
accessibility  assumed  in  the  estimates 
by  OTA. 

When  persons  with  disabilities  can 
travel,  they  will  often  take  along  family 
members  or  personal  assistants. 
Consistent  with  the  data  in  the 
American  Travel  Survey,  the  high-end 
estimate  assumes  that  approximately  17 
percent  of  new  patrons  with  disabilities 
will  be  accompanied  by  family 
members.  On  the  other  hand,  transit 
data  suggests  little  additional  use  of  lift 
service  by  cane  and  crutch  users,  so  this 
portion  of  the  estimate  was  reduced, 
compared  to  the  NPRM. 

The  high  estimate  implies  that  new 
patronage  by  wheelchair  users  of 
scheduled  intercity  OTRB  service  will 
be  approximately  52,000  per  year  once 
the  fleets  of  Class  I  and  other  intercity 
regular-route  operators  are  fully 
equipped  with  lifts  (i.e.,  12  years  into 
implementation  of  the  rule).  It  assumes 
that  total  stimulated  traffic  will  grow  to 
a  volume  of  trips  of  182,000  annual 
trips,  equivalent  to  0.456  percent  of  total 
current  passenger  traffic  of  about  40 
million  trips  per  year.  This  percentage 
is  made  up  of  0.15  persons  in 
wheelchairs,  0.24  percent  persons  with 
other  mobility  impairments,  and  0.066 
percent  family  members  or  other 
persons  accompanying  these  passengers. 
The  Regulatory  Assessment's  low 
estimate  of  stimulated  traffic  differs 
fi'om  the  high  estimate  in  that  the 
percentage  of  current  traffic  assumed  to 
be  accounted  for  by  new  patrons  in 
wheelchairs  is  0.10  percent  rather  than 
0.15  percent,  with  patronage  by  other 
mobility-impaired  persons  and 
accompanying  family  members  adjusted 
proportionately  to  0.16  percent  and 
0.043  percent,  respectively,  or  0.303 
percent  altogether.  It  would  result  in  a 


projection  of  approximately  121,000 
total  annual  new  trips  when  Class  I 
fixed-route  fleets  are  fully  accessible.  It 
is  expected  that  wheelchair  passengers 
and  other  mobility-impaired  passengers 
and  their  families  will  ultimately  take 
advantage  of  between  171  and  262 
thousand  additional  trips  per  year  on 
fixed-route  services  and  between  397 
and  595  thousand  trips  on  charter/tour 
services.  It  should  be  pointed  out  that 
one  of  the  sources  of  difference  between 
the  industry's  figures  and  the 
Department's  is  that  the  former  concerns 
demand  at  the  beginning  of  a  process 
leading  to  a  fully  accessible  system, 
while  the  latter  projects  demand  once  a 
fully  accessible  system  is  in  place,  some 
years  later. 

While  the  high  estimate  of  new 
patronage  by  wheelchair  users  reflects 
available  experience  with  accessible 
OTRB  commuter  services  offered  by  one 
transit  operator,  Denver  RTD,  this  low 
estimate  relies  more  on  experience  with 
longer-distance  intercity  service  that 
would  not  have  had  any  significant 
commuter-type  patronage  (in  particular 
the  programs  by  Canada  Coach  Lines) 
and  the  transit  experience  of  Golden 
Gate  Transit  and  the  New  York  City 
Transit.  Both  estimates  involve  a  modest 
reduction  in  projected  demand, 
compared  to  the  regulatory  assessment 
prepared  in  connection  with  the  NPRM. 

Financial  Burdens/Loss  of  Marginal 
Routes 

A  basic  argiunent  the  bus  industry 
made  against  the  NPRM's  approach  was 
that  it  was  too  costly  and  imposed 
undue  financial  burdens  on  the 
industry,  with  negative  effects  not  only 
on  the  companies  themselves  but  on 
passengers  who  travel  on  marginal, 
especially  rural,  routes.  Commenters 
emphasized  the  financial  fragility  of  the 
industry  generally  and  individual 
companies,  noted  that  many  companies 
typically  have  low  profit  margins  and 
expressed  the  concern  that  the  costs  of 
accessibility  proposed  in  the  NPRM 
would  drive  some  companies  out  of 
business.  They  mentioned  the  historical 
trend  toward  shrinking  passenger 
volume  and  points  served  by  intercity 
buses.  They  said  that,  in  a  number  of 
respects,  the  NPRM's  regulatory 
assessment  understated  the  actual  costs 
imposed  on  carriers.  In  this  context, 
commenters  argued  that  the  actual  costs 
imposed  on  carriers  constituted  an 
undue  financial  burden,  because  they 
would  hamper  the  rebuilding  of  the 
capital  investment  of  bus  companies, 
endangering  their  attempts  to  revitalize 
the  passenger  bus  business. 

Bus  industry  commenters  also 
provided  lists  of  points  that  they 
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thought  coxild  well  lose  service  if  they 
were  required  to  obtain  accessible 
buses.  Tlie  reasoning  of  the  operators  is 
that,  in  order  to  cover  compliance  costs, 
they  woiild  have  to  eliminate 
economically  marginal  routes,  since 
they  could  not  afford  to  raise  fares 
across  the  board  and  remain 
competitive.  Greyhound  listed  144 
points  it  said  would  face  the  loss  of 
intercity  service.  Combining  this 
projection  with  information  from  other 
carriers,  an  industry  association 
projected  that  278  points  would  lose  all 
service,  and  another  378  would  lose 
frequency  of  service  or  connections.  The 
commenter  projected  that  the  loss  of 
service  to  these  points  could  result  in  an 
aimiial  loss  of  208,000  passenger  trips, 
a  considerably  larger  niunber  of  trips 
than  the  stimulated  demand  that  the 
regulation  woidd  create.  This 
commenter  believed  that  the  service 
would  not  disappear  overnight,  but 
rather  incrementally  as  old  eqmpment 
needed  to  be  replaced  by  more 
expensive,  accessible  new  equipment 
that  companies  would  choose  not  to 
acquire. 

DisabiUty  community  conunenters 
pointed  to  the  TEA-21  subsidy  as 
mitigating  financial  impacts  on  carriers. 
They  also  suggested  that  industry 
comments  seriously  underestimated  the 
operating  costs  of  an  on-caU  system, 
which  were  continuing,  in  contrast  to 
the  discrete  capital  costs  of  accessible 
buses.  They  also  criticized  the 
objectivity  and  data  in  industry  cost 
projections.  Every  business  in  America 
has  to  comply  with  ADA  accessibility 
mandates,  they  said,  generally  without 
subsidy,  and  bus  companies  could  do  so 
as  well. 

DOT  Response 

a.  Financial  Situation  of  Fixed-Route 
Carriers 

Throughout  the  early  1990s,  most 
intercity  carriers  experienced  financial 
difficTilties,  to  a  great  extent  as  a  result 
of  Greyhound's  1990  drivers'  strike  and 
bankruptcy,  plus  two  different 
Greyhoimd  plans  to  restructiue  service. 
Many  other  OTRB  carriers'  earnings  are 
very  dependent  on  the  state  of 
Greyhound's  service,  over  30  percent  of 
which  involves  interlining  with  other 
carriers.  In  1996  and  1997,  all  but  a  few 
Class  I  intercity  carriers  began  to  creep 
into  the  black,  or  break  even. 

There  is  naturally  some  variation  in 
the  financial  strength  of  different 
carriers.  For  example,  the  Class  I 
financial  reports  (for  the  year  1997)  filed 
with  DOT'S  Bureau  of  Transportation 
Statistics  show  privately  held  Peter  Pan 
Unss^Mfasndiueetts).  much  nnaUer 


than  Greyhound  but  the  next-largest 
carrier  in  terms  of  regular-route  intercity 
revenues  and  its  effective  competitor  in 
certain  heavy-density  Northeastern 
markets,  generating  operating  expenses 
(before  interest  and  taxes)  at  a  rate  of  86 
percent  of  revenues  as  contrasted  with 
97  percent  for  Greyhoimd  Lines  itself. 

However,  when  viewed  as  a  whole, 
the  indiistry's  financial  position 
continues  to  center  on  (keyhound,  the 
extensive  debt  financing  of  which 
generates  an  annual  interest  expense 
that  is  still  substantial  compared  to 
operating  earnings.  Greyhoimd  and  its 
consolidated  sul^diaries  have  incurred 
net  losses  in  all  but  one  year  since  the 
driver's  strike,  ranging  from  a  high  of 
$77.4  millicm  (1994)  down  to  $6.6 
million  (1996).  Their  loss  for  1997  was 
$16.9  million  although  they  would  have 
reported  $8.4  million  in  positive  net 
income  had  it  not  been  for  an 
extraordinary  expense  charge  taken  that 
year  in  coimection  with  a  re-financing 
transaction  that  spread  their  required 
debt  repayments  further  out  into  the 
future. 

According  to  Greyhound,  in  1995, 
1996  and  1997,  it  posted  revenue  and 
ridership  increases  (the  first  since  1991) 
and  has  realized  a  dramatic  turnaround 
by  streamlining  operations,  lowering 
feues,  hiring  more  drivers,  and  adding 
long-haul  services.  It  is  beginning  to 
restore  infrastructure,  and  reduce  fleet 
failure  rates  and  high  maintenance 
costs,  by  replacing  an  aging  fleet  of  15- 
20-year-old  buses.  It  has  also  increased 
its  package-express  business,  in  part 
because  of  the  UPS  strike  in  August 
1997.  In  July,  1997  Greyhound  bought 
Carolina  Trailways  for  $25.3  million 
cash,  debt  assmnption  and  stock,  of 
which  $20.4  million  was  cash,  and  in 
August  of  that  year  purchased  Valley 
Transit  for  $19  million  in  cash.  Ehiring 
1996-97,  Greyhound  leased  384  new 
buses  (without  lifts)  financed  by  seven 
institutions.  It  has  also  committed  to 
acquire  80  new  lift-equipped  buses 
through  1999,  of  which  20  have  already 
been  ordered.  Greyhound  raised  fares  by 
four  percent  last  year  on  selected  routes 
(while  increasing  their  overall  revenues, 
according  to  filings  the  company  made 
with  the  Securities  and  Exchange 
Commission),  and  also  made  selected 
fare  reductions  on  other  route  segments. 

Thus,  Greyhound  appears  to  be 
headed  for  recovery  along  with  most  of 
the  other  Class  I  intercity/regional 
carriers.  Some  small  carriers  continue  to 
face  financial  hardships  and  cannot 
afford  to  replace  aging  fleets.  The 
requirements  of  the  final  rule  for  small 
operators,  however,  should  significantiy 
mitigate  jBgulatory  impacts  on  tlwm. 


b.  Reductions  of  Passenger  Traffic  and 
Points  Served 

Commercial  intercity  carriers  are  also 
concerned  about  their  limited  abiUty  to 
"pass  on"  to  current  passengers  the 
costs  of  accessibility  improvements. 
This  can  be  expressed  in  economic 
analysis  terms  as  the  elasticity  of  overall 
demand  for  their  service  with  respect  to 
average  price  charged.  The  Department 
is  not  assuming  that  fores  could  be 
raised  by  an  amount  sufficient  to 
completely  cover  the  costs  of 
compliance  with  the  final  rule  by 
current  OTRB  operations  in  all  U.S. 
markets  without  any  effect  at  all  on 
existing  patronage.  By  definition,  this 
would  demonstrate  perfect  inelasticity 
of  demand  over  that  range  of  price 
change,  which  industry  representatives 
sujmest  is  not  the  case. 

Ine  economic  model  used  in  the 
regulatory  assessment  focuses  on  an 
elasticity  of  demand  of  - 1.0.  If  this 
theoretical  assumption  is  correct,  and 
Greyhound  needed  to  add  about  2.1 
percent  to  its  ticket  prices  to  wholly 
recover  compliance  costs  of  the  rule,  it 
could  lose  2.1  percent  of  its  revenues, 
which  could  be  approximated  as  2.1 
percent  of  passenger  trips  being  lost. 
Subject  to  appropriations,  the  TEA-21 
subsidy  would  cut  these  figures  by 
about  a  third.  For  Greyhound,  this  (i.e., 
the  subsidized  price  increase  level  of 
1.33%)  would  amount  to  a  potential  loss 
of  233,000  passenger  trips  out  of  17.5 
million.  Extrapolating  to  the  40  million 
carried  by  large  intercity  carriers  in 
1997,  this  would  amount  to  a  532,000 
passenger  trip  decline.  The  offsets  for 
stimulated  traffic  would  range  from 
about  53,000  to  80,000  passengOT  trips 
for  Greyhound,  and  85,000-127,000 
passenger  trips  for  the  fixed-route 
system  as  a  whole. 

To  the  best  of  the  Department's 
knowledge,  there  are  no  stated 
preference  or  revealed  preference 
studies  of  the  actual  impacts  of  price 
rises  in  intercity  bus  travel  that  would 
empirically  confirm  or  disconfirm  the 
hypothesis  derived  bom  this  model  that 
a  1.3  percent  price  increase  would  have 
these  effects.  There  is  some  room  for 
question  given  the  low  absolute  price 
increases  involved.  For  example,  taking 
into  account  the  TEA-21  subsidy,  the 
compliance  cost  of  the  rule  would  add 
46  cents  to  the  cost  of  Greyhound's 
$34.00  average  fixed-route  ticket.  In  the 
real  world,  would  a  transit-dependent 
consumer  of  an  average  intercity  bus 
trip  decline  to  take  the  trip  because  the 
ticket  cost  $34.46  instead  of  $34.00?^e 
note  that  Greyhound  recenUy  raised 
fares  by  about  four  percent  on  selected 
routae.)  Thws  it  a  candderable 
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uncertainty  surrounding  this  model 
which  makes  it  difficult  to  say  with 
confidence  what  the  actual  magnitude 
of  the  effects  of  a  price  increase  would 
be,  and  a  certain  degree  of  caution  in 
using  these  estimates  is  in  order. 

With  respect  to  cutting  marginal 
routes.  Greyhound  cites  a  list  of  19 
marginal  routes  which  could  lose 
service.  The  Greyhound  System 
Timetable  for  June  24, 1998,  shows  that 
the  144  points  on  these  19  routes 
represent  6  percent  of  the  system's  2400 
total  points  and  1.5  percent  (on  the  basis 
of  July  operations)  of  their  1997  bus- 
miles.  However,  45  of  the  144  points 
were  not  listed  in  the  timetable  as 
having  any  agency  service  at  all.  Two 
routes,  encompassing  27  points,  are 
currently  subsidized  by  the  state  of 
Pennsylvania. 

An  industry  association  comment 
enlarged  the  list  of  single-service  points 


that  might  be  abandoned  to  287,  but  we 
have  reason  to  question  some  them. 
Most  of  the  routes  cited  by  this 
comment  are  served  by  small  carriers, 
which  have  the  option  of  buying  used 
buses  instead  of  abandoning  the  routes. 
The  ABA  projection  appears  not  to  take 
this  possibility  into  account.  In 
addition,  the  small  operator  provisions 
of  the  final  rule  are  likely  to  lower 
significantly  the  number  of  potential 
number  of  routes  cut  by  small  operators. 

Moreover,  as  industry  comments 
themselves  pointed  out,  there  has  been 
marked  shrinkage  of  the  number  of 
passengers  and  number  of  points  served 
by  the  intercity  bus  industry  in  recent 
decades.  This  appears  to  have  been 
caused  by  changes  in  the  economy, 
passengers'  travel  preferences,  and,  to 
an  extent,  by  management  decisions  of 
bus  industry  members.  Certainly 
accessibility  requirements  had  nothing 

Overall  Gross  and  Net  Costs 

[Millions  of  Year  2000  dollars] 


to  do  with  it.  It  is  likely,  in  the  future 
as  in  the  past,  that  broader  economic      = 
circumstances  will  have  much  more  to 
do  with  the  financial  health  and  route 
structure  of  bus  companies  than  any 
specific  requirement  of  this  or  any  other 
regulation.  — 

c.  Overall  Costs. 

The  Department's  estimates  of  overall 
compliance  costs  of  the  rule  are  set  forth 
in  the  tables  below.  They  are 
summarized  fi-om  material  in  the 
Department's  regulatory  assessment.  Net 
costs  are  calculated  by  subtracting  the 
projected  revenues  from  stimulated 
demand  generated  by  service  complying 
with  the  rule  fi-om  the  overall,  or  gross, 
costs.  All  costs  are  year  2000  present 
value  discounted  costs.  The  following 
tables  do  not  include  the  effect  of  the 
TEA-21  subsidy  or  other  financial 
assistance  available  to  bus  companies. 


Gross  costs 

Net  costs 

22-Year 

Annual 

22-Year 

Annual 

Fiv^-routd                                            

205-254 
3ft-80 

19-23 
3-7 

152-219 
16-66 

14-20 

ChArtfif/four                                   

1-^ 

Total                         

242-334 

22-30 

168-285 

15-26 

Costs  Expressed  as  Costs  per  Stimulated  Trip 

[Year  2000  dollars] 


Gross  costs 
basis 


Net  costs 
basis 


Low  Estimate  of  Stimulated  Trips  . 
High  Estimate  of  Stimulated  Trips 


67.91-93.47 
45.01-61.95 


54.23-79.71 
31.15-48.09 


d.  Conclusion 

The  conclusion  the  Department  draws 
from  its  review  of  the  economic  issues 
in  the  rulemaking  is  that,  while  there 
are  identifiable  economic  impacts  on 
the  bus  industry,  these  impacts  are  not 
so  great  as  to  preclude  the  Department 
reasonably  from  requiring  the 
accessibility  requirements  of  the  final 
rule.  The  ADA  does  not  immunize 
private  parties,  including  bus 
companies,  from  some  of  the  burdens  of 
ensuring  nondiscrimination  for  people 
with  disabilities.  The  economic  impacts 


of  the  rule  are  not  sufficient  to 
constitute  an  "undue  burden"  on  bus 
companies.  Given  the  generally 
improving  financial  health  of  the  fixed- 
route  bus  industry,  the  relatively  modest 
net,  and  even  gross,  costs  of  the  rule  are 
very  xmlikely  to  have  devastating  effects 
on  the  industry,  of  a  magnitude  that 
could  be  fairly  regarded  as  unduly 
burdensome.  They  are  necessary,  "due" 
burdens  of  achieving  the  objectives  of 
the  ADA  by  providing  meaningful, 
nondiscriminatory  service. 

In  the  context  of  industry  arguments 
about  allegedly  undue  financial  burdens 


and  commenters'  claims  that  the  OTRB 
industry  is  unfairly  impacted  by  Federal 
requirements,  compared  to  other  modes, 
we  believe  it  is  useful  to  review  the 
sources  of  direct  and  indirect  Federal 
financial  assistance  authorized  for  the 
OTRB  industry.  Some  of  this  assistance 
is  specifically  directed  at  making  OTRBs 
accessible,  while  other  funding  sources 
represent  general  public  subsidies  to  the 
industry.  The  following  table 
summarizes  the  financial  assistance 
applicable  to  FY  1999  through  FY  2003: 


[Dollars  in  millions] 


Program 


Annual  av- 
erage 


Total 


Rural  Transportation  Accessibility  Incentive  Program  (TEA-21 ,  Sec.  3038) 


*$4.86 


*$24.3 
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[Dollars  in  millions] 

Program 

Annual  av- 
erage 

Total 

Non-Urbanized  Area  Formula  Proaram  intercity  bus  15%  set-aside  (49  U.S.C.  §5311)  

•31.4 
•33.5 

•157.0 

Motor  fuel  tax  exemotion  

•167.5 

Total 

69.8 

348.8 

•—authorized  funds. 


The  Rural  Transportation 
Accessibility  Initiative  is  the  TEA-21 
subsidy  dedicated  to  OTRB 
accessibility.  This  program  authorizes 
$24.3  million  (including  $17.5  million 
specifically  for  fixed-route  operators)  in 
guaranteed  funds  to  subsidize  up  to  50 
percent  of  capital  and  training  costs  of 
OTRB  accessibility. 

Since  1992,  states  have  been  required 
to  make  funds  available  for  fixed-route 
intercity  bus  transportation.  Each  state 
is  required  to  expend  15  percent  of  the 
funds  received  through  FTA's  Non- 
Urbanized  Area  Formula  Program  for 
this  purpose.  FTA  guidance  specifies 
that  these  funds  may  be  used  to 
purchase  vehicles  or  vehicle-related 
equipment  such  as  wheelchair  lifts.  The 
guaranteed  TEA-21  funding  available 
for  the  15  percent  set-aside  will  more 
than  double  between  FY  1997  and  FY 
2003,  from  $17  to  $36  millon  per  year. 
The  15  percent  set-aside  can  be  waived 
only  if  a  state's  governor  certifies  that 
the  state's  intercity  bus  service  needs 
are  being  adequately  met.  This  program 
provides  states  a  means  to  respond  to 
concerns  that  costs  associated  with 
accessibility  could  result  in  the 
termination  of  rural  bus  routes. 

As  noted  above,  OTRBs  have  a 
significant  fuel  tax  break.  OTRBs  are 
exempt  fit)m  all  but  three  cents  of  the 
Federal  Motor  Fuels  Tax  on  diesel  and 
other  special  fuels.  The  value  of  this 
exemption  is  21.3  cents  per  gallon,, 
amoimting  to  an  annual  tax  saving  for 
the  industry  of  $33.5  million  (based  on 
1996  Federal  fuel  consiunption 
statistics). 

In  addition  to  the  sources  of 
assistance  shown  in  the  table,  there  are 
two  additional  sources  of  Federal 
funding  for  OTRB  services.  While  these 
funding  sources  do  not  provide 
dedicated  funding  for  OTRB  services, 
and  other  projects  compete  for  funds, 
state  and  local  officials  who  are 
concerned  about  the  continuation  or 
expansion  of  OTRB  services  (e.g.,  on 
rural  or  marginal  routes)  can  take 
advantage  of  them. 

First,  a  new  provision  in  TEA-21 
expands  the  highway  Surface 
Transportation  Program  (STP)  eligibility 


to  fund  private  intercity  bus  capital 
expenses  (TEA-21  section  1108).  This 
amendment  giyes  states  two  additional 
ways  of  using  STP  funds:  directly, 
relying  on  the  new  TEA-21  language 
adding  intercity  bus  terminals  and 
equipment  as  eligible  expenditures,  or 
indirectly,  through  transfers  of  STP 
funds  to  the  FTA  Non-Urbanized  Area 
Formula  Grant  Program ,  described 
above.  The  STP  program  averages  $5.5 
billion  annually  during  the  TEA-21 
authorization  period.  Second,  the 
Congestion  Mitigation  and  Air  Quality 
(CMAQ)  program's  funds  are  eligible  for 
support  of  OTRB  service.  The  CMAQ 
program  averages  $4.1  billion  annually 
during  the  TEA-21  authorization 
period. 

The  Department  emphasizes  that 
these  sources  of  Federal  financial 
assistance  are  not  essential  to  the 
Department's  ability,  as  a  matter  of  law 
or  policy,  to  impose  the 
nondiscrimination  and  accessibility 
requirements  of  the  final  rule.  Requiring 
compliance  with  civil  rights 
requirements  like  those  of  the  ADA  is 
not  contingent  on  the  availability  of 
such  assistance.  However,  in  assessing 
the  impact  of  this  rule,  it  is  fair  to  note 
the  fact  that  such  assistance  is  available. 
We  note  also  that  the  amount  of  this 
assistance  is  well  in  excess  of  the  total 
compliance  costs  of  the  rule. 

Notwithstanding  the  modest  total 
costs  of  the  rule,  and  the  considerable 
Federal  financial  assistance  available, 
the  Department  is  concerned  about  the 
overall  economic  impact  of  the 
regulation  and  its  impact  on  particular 
companies.  The  Department  is  acting  on 
this  concern  in  several  ways.  These 
include  the  special  provision  for  small 
mixed-service  operators,  the  time 
extension  mechanism  for  fleet 
accessibility  deadlines  for  large  fixed- 
route  carriers,  and  the  absence  of  a  fleet 
accessibility  requirement  for  small 
fixed-route  operators  and  demand- 
responsive  operators,  discussed  above. 

In  addition,  with  respect  to  small 
fixed-route  operators,  the  Department  is 
adding  another  provision  designed  to 
reduce  potential  economic  impacts. 
Rather  than  obtaining  accessible  buses, 


a  small  fixed-route  operator  can  commit 
to  providing  equivalent  service  to 
passengers  with  disabilities.  This 
service,  which  has  to  meet  existing  part 
37  criteria  for  equivalent  service,  must 
also  provide  service  to  a  passenger  in 
his  or  her  own  wheelchair.  The 
Department  is  not  prescribing  the  form 

of  this  equivalent  service,  but  it  could 

involve  an  alternative  vehicle  (e.g.,  an 
accessible  van)  that  the  operator  would 
provide  on  short  notice  to  carry  a 
passenger  where  that  passenger  would 
have  gone  on  the  operator's  bus. 

The  Department  is  also  adding  a 
regulatory  review  provision  to  the  final 
rule.  This  review  provision  commits  the 
Department  to  conduct  reviews  of  the 
provisions  of  the  rule  for  demand- 
responsive  and  fixed-route  service, 
including  data  concerning  accessible 
buses,  advance  notice  service,  costs  and 
ridership  in  2005-2007.  This  review 
will  allow  the  Department  to  make 
appropriate  changes  in  any  provisions 
of  the  regulation,  based  on  actual 
experience  concerning  costs,  service 
and  other  matters.  We  note  that 
comments  from  the  bus  industry 
supported  data  collection  for  this 
purpose  and  the  idea  of  reviewing 
regulatory  requirements  after  some  time 
had  passed  (though  bus  industry 
commenters  would  have  preferred  to 
wait  until  after  such  a  review  before 
requiring  fully  accessible  fixed-route 
service).  Aside  from  this  review 
provision,  the  Department  will  continue 
to  evaluate  relevant  data  about 
implementation  of  the  rule,  its  costs  and 
other  effects,  available  funding,  and  the 
success  of  bus  companies  at  providing 
accessible  service  as  part  of  our  ongoing 
oversight  of  ADA  compliance. 

EnTiroiunental  Issues 

Bus  industry  commenters  made  two 
related  environmental  arguments.  The 
premise  of  both  arguments  is  that  bus 
companies  will  respond  to  the  costs  of 
compliance  with  the  rule  by  reducing 
marginal,  especially  rural,  routes. 
Significant  numbers  of  points  and 
passengers  will  lose  intercity  bus 
service  as  a  result,  the  commenters 
assert. 
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Since  intercity  bus  passengers  are 
disproportionately  low-income  persons, 
including  members  of  minority  groups, 
the  industry  argued  that  Department 
should  consider  the  "environmental 
justice"  effects  of  the  proposed  rule 
under  Executive  Order  12898  and  a 
DOT  Order  implementing  it.  In 
addition,  industry  comments  asserted 
that  reductions  in  bus  routes  would  lead 
more  people  to  drive  their  cars  on  trips, 
increasing  air  pollution.  In  addition, 
there  would  be  increased  fuel  usage 
because  of  heavier  equipment  on  buses, 
needing  to  keep  buses  running  longer  at 
stops  to  operate  the  lifts,  etc.  These 
factors  should  be  the  subject  of  an 
environmental  impact  statement, 
pending  which  the  Department  should 
withdraw  the  rulemaking. 

DOT  Response:  As  noted  above,  the 
premise  of  these  arguments  is  that 
significant  adverse  environmental  and 
environmental  justice  effects  will  flow 
from  the  Department's  accessibility 
requirements,  since  companies  will 
respond  to  these  requirements  by 
cutting  routes.  This  premise  is  flawed  in 
two  important  respects.  First,  the 
economic  effects  of  the  final  rule, 
particularly  but  not  only  with  respect  to 
small  entities,  are  greatly  mitigated  by 
the  variety  of  steps  the  Department  has 
taken  in  response  to  comments  on  the 
NPRM  and  the  significant  financial 
assistance  available  to  operators.  These 
provisions  are  likely  to  reduce 
significantly  the  extent  to  which  many 
companies  would  choose  to  respond  to 
the  requirements  of  the  rule  by  reducing 
service.  Absent  the  route  reductions,  the 
environmental  and  environmental 
justice  impacts  alleged  by  industry 
comments  effectively  disappear. 

Second,  route  reductions,  and  any 
consequent  Mivironmental  or 
environmental  justice  effects,  are  not 
mandated  by  the  final  rule.  To  the 
extent  they  occur  at  all,  route  reductions 
are  the  result  of  free  choice  by  the  bus 
companies  themselves.  If  a  bus 
company's  costs  increase  for  any  reason 
(e.g.,  higher  capital  costs,  high  debt 
service,  increases  in  fuel  prices, 
increases  in  labor  costs,  as  well  as 
regulatory  compliance),  the  company 
must  decide  how  to  deal  with  the 
increased  cost.  There  is  wide  variety  of 
potential  responses.  Does  the  company 
'raise  fares?  Does  it  reduce  service?  Does 
it  accept  a  lower  profit  margin?  Does  it 
seek  additional  subsidies?  When  a 
company  chooses  one  or  a  combination 
of  responses  to  increased  costs,  its 
choice  is  likely  to  have  consequences 
for  its  customers.  These  choices  are  the 
proximate  causes  of  the  consequences  to 
customers. 


One  point  that  disability  community 
comments  made,  and  bus  industry 
comments  did  not  emphasize,  is  that 
people  with  disabilities  are 
disproportionately  poor.  If  they  live  in 
rural  areas,  they  are  likely  to  have  even 
fewer  transportation  alternatives  than 
other  persons.  This  group,  which  has 
traditionally  been  underserved  by  the 
bus  industry,  would  receive  service  they 
can  use  under  this  rule,  often  for  the 
first  time.  It  is  appropriate,  in  an  ADA 
rulemaking,  to  pay  particular  attention 
to  the  needs  of  people  with  disabilities 
in  determining  what  policy  to  pursue. 

The  Department  will  place  an 
environmental  assessment  (EA)  in  the 
docket  for  this  rulemaking.  It  is  our 
judgment  that  the  environmental  effects 
of  the  rulemaking  are  insufficient  to  call 
for  the  preparation  of  an  environmental 
impact  statement  (EIS).  The  EA  will 
address  the  industry's  air  quality 
arguments  in  more  detail.  We  would 
note  a  few  points  here,  however.  The 
primary  air  quality  argument  made  by 
the  industry  is  that  people  who  lose  bus 
availability  because  of  industry 
decisions  to  cut  service  will  take  trips 
by  car.  This  forgets  that  people  often 
ride  buses  precisely  because  they  are 
transit  dependent  (e.g.,  according  to 
information  in  the  docket,  44  percent  oC 
intercity  bus  passengers  do  not  own  a 
car  and  60  percent  do  not  own  a  car 
capable  of  making  a  500-mile  trip).  This 
substantially  limits  the  extent  to  which 
ex-bus  passengers  are  in  a  position  to 
substitute  car  trips.  In  addition,  the 
industry  arguments  with  respect  to 
running  buses  longer  to  operate  lifts  and 
therefore  increase  emissions  appear  to 
ignore  industry  commenters'  assertion 
that,  imder  the  industry's  favored 
approach,  there  would  no  fewer  lift 
boardings  than  under  the  Department's 
requirements.  Moreover,  there  would 
need  to  be  some  "deadhead"  trips  in 
order  to  meet  48-hour  advance 
reservations.  These  additional  trips 
would  probably  add  to  the  total  of  bus 
emissions. 

The  Department  finds  that  this  rule 
has  no  significant  environmental 
impacts  that  would  warrant  either  the 
preparation  of  a  full  EIS  or  the 
withdrawal  of  the  rulemaking. 

Rest  Stops 

The  NPRM  proposed  that  operators  of 
accessible  buses  would  have  to  permit 
passengers  with  disabilities  to  use  the 
lift  to  get  off  and  back  on  the  bus  at  rest 
stops.  It  proposed  that  operators  of 
inaccessible  buses  would  have  to 
provide  deboarding  and  reboarding 
assistance  to  passengers  with 
disabilities  at  rest  stops,  as  long  as  doing 


so  would  not  unreasonably  delay  the 
trip. 

Disability  community  commenters 
strongly  opposed  the  proposal 
concerning  inaccessible  buses.  They 
said  the  "imreasonable  delay"  language 
did  not  protect  the  rights  of  passengers 
to  have  nondiscriminatory  access  to  rest 
stop  facilities.  Operators  should  not 
have  the  inhumane  discretion  to 
determine  when,  or  for  how  long,  a 
passenger  with  a  disability  can  use  a 
restroom,  they  said.  Moreover,  all  or 
some  rest  stop  facilities  themselves 
should  be  required  to  be  accessible,  so 
that  passengers  did  not  get  off  buses 
only  to  confront  an  inaccessible 
restroom. 

Commenters  proposed  two 
requirements  beyond  those  discussed  in 
the  NPRM.  First,  while  acknowliedging 
that  the  ADA  does  not  permit  the 
Department  to  require  die  installation  of 
accessible  restrooms  on  buses  if  doing 
so  will  result  in  the  loss  of  seats,  some 
comments  suggested  that  many 
operators  now  purchase  buses  with 
larger  seating  capacities  than  Congress 
contemplated  in  1990  when  it  enacted 
the  ADA.  Onexould  install  an 
accessible  restroom  and  have  no  fewer 
seats  than  Congress  intended  a  bus  to 
have  at  that  time,  they  said,  complying 
with  the  intent  of  the  statute. 

Second,  with  respect  to  buses  with 
inaccessible  restrooms  traveling  express 
routes  with  long  intervals  between  rest 
stops,  operators  should  be  required  to 
make  unscheduled  rest  stops  to 
accommodate  passengers  who  cannot 
use  the  on-board  restroom.  This  is  the 
only  way,  commenters  said,  to  provide 
necessary  and  nondiscriminatory 
service  to  passengers  with  disabilities, 
who  otherwise  would  unfairly  have  to 
take  uncomfortable  steps  (such  as 
dehydrating  themselves  before  a  trip)  to 
adjust  to  the  denial  of  restroom 
facilities. 

Bus  industry  commenters  generally 
supported  the  NPRM  proposal.  They 
asked  for  additional  guidance  on  how  to 
determine  whether  a  delay  was 
unreasonable,  suggesting  that  schedule 
disruption  should  be  an  important 
consideration.  These  commenters 
strongly  opposed  the  disability 
community  request  for  unscheduled  rest 
stops  (or  more  frequently  scheduled  rest, 
stops)  on  express  bus  runs.  They  said  it 
would  fundamentally  alter  the  nature  of 
express  service  by  creating  delays  that 
would  make  it  very  difficult  to  meet 
schedules,  causing  chaos  with  respect  to 
interline  connections,  and  reducing 
competitiveness  with  other  modes  of 
transportation.  Industry  comments  also 
took  the  view  that  most  rest  stops  were 
either  accessible  or  becoming  accessible, 


Federal  Re^ef/Vol.  63,  No.  187 /Monday,  September  28,  1998 /Rules  and  Regulations        51685 


and  that  bus  operators  should  be  able  to 
make  use  of  those  that  were  not  on  the 
same  basis  as  other  persons  or 
businesses. 

DOT  Response:  When  the  final  rule's 
requirements  begin  to  apply  to  an 
operator,  that  operator  will  have  to 
ensiu-e  that  an  accessible  bus  (or,  in 
some  cases,  equivalent  service)  will  be 
provided  to  passengers,  either  routinely 
or  on  48  hours'  advance  notice.  For  this 
reason,  the  need  to  provide  boarding 
assistance  to  paasengers  at  rest  stops 
should  occiu-  only  in  rare  cases  (e.g., 
when  there  are  more  wheelchair  users 
on  a  bus  than  there  are  securement 
locations).  Situations  involving 
transportation  of  wheelchair  users  on 
inaccessible  vehicles  should  occur 
rarely  if  at  all  after  2000-2001. 

The  Department  is  persuaded  by 
disability  group  comments  that 
operators  transporting  disabled 
passengers  have  an  obligation  to  assist 
passengers  on  and  ofi  buses  at  rest 
stops,  even  on  such  rare  occasions.  To 
stop  at  a  restroom  or  a  restaurant,  allow 
everyone  else  to  get  off  the  bus  and  use 
the  facilties,  but  refuse  to  assist 
wheelchair  users  or  other  persons 
requiring  boarding  assistance  in  leaving 
the  bus,  would  treat  the  latter  class  of 
passengers  diffierently  from  all  others 
based  on  their  disability.  It  is  difficult 
to  square  such  different  treatment  with 
the  language  and  purposes  of  the  ADA. 

The  Department  is  not  persuaded  by 
disability  group  comments  that  we  have 
the  discretion  to  require  accessible 
lavatory  units  on  OTRBs  as  long  as  it 
will  not  result  in  fewer  seats  than  on  a 
typical  1990  OTRB.  It  is  better  to  read 
the  statute  to  preclude  a  requirement  for 
accessible  restrooms  in  any  situation  in 
which  installing  such  a  unit  would 
reduce  the  number  of  seats  to  less  than 
it  would  otherwise  be.  If  a  55-seat 
capacity  bus  would  have  space  for  only 
51  seats  after  an  accessible  restroom  is 
installed,  we  believe  that  this  is  a  seat 
loss  for  the  bus  even  though  more  seats 
remain  available  than  on  a  1990-model 
47  passenger  bus. 

Rest  stops  themselves  are  Title  III  (or 
sometimes  Title  H)  facilities  for  ADA 
purposes.  Many,  though  not  all,  are  or 
will  become  accessible.  As  a  general 
matter,  we  do  not  believe  it  is  fair  to 
require  organizations  who  bring  people 
to  these  facilities  to  be  responsible  for 
the  facilities'  accessibility.  It  would  be 
going  too  far,  in  our  view,  to  mandate 
that  bus  companies  stop  only  at 
facilities  that  are  actually  accessible. 
Nevertheless,  there  are  some  situations 
in  which  it  is  appropriate  to  impose 
obligations  on  bus  operators.  For 
example,  if  the  bus  company  owns  or 
controls  a  facility  (e.g.,  a  bus  station) 


and  uses  the  faciUty  as  the  place  where 
it  makes  rest  stop  services  available  to 
passengers,  then  use  of  the  facility 
effectively  becomes  part  of  the  bus 
company's  package  of  transportation 
services.  This  is  also  true  if  the  bus 
company  contracts  with  a  facility  to 
provide  rest  stop  services  (e.g.,  a  tour 
bus  company  contracts  with  a  restaurant 
as  a  place  where  the  bus  will  make  a 
food  and  restroom  stop).  In  these  cases, 
it  is  reasonable  to  insist  that  the  bus 
company,  on  its  own  or  through  a 
contractual  relationship;  ensure  the 
compliance  of  the  facilities  with  ADA 
requirements. 

Unscheduled  rest  stops  are  a  difficult 
issue.  On  one  hand,  if  a  bus  takes  three 
hours  to  go  between  Points  A  and  B 
with  no  stops  and  there  is  an 
inaccessible  restroom  on  board,  non- 
disabled  passengers  have  the  chance  to 
go  to  the  bathroom  over  the  three-hour 
period  and  disabled  passengers  do  not. 
This  facially  different  treatment  raises  a 
discrimination  issue  under  the  ADA.  On 
the  other  hand,  if  a  bus  making  such  a 
trip  is  scheduled  to  interline  with 
another  company's  bus  at  the  next 
destination,  and  incurs  an  unscheduled 
30-minute  delay  because  of  a  rest  stop 
request,  the  schedule  and  transportation 
for  other  passengers  could  he  disrupted. 
Such  disruptions,  and  other  eH^ects 
mentioned  in  industry  comments,  could 
be  more  than  trivial. 

The  Department  believes  that,  since 
both  sides  of  this  issue  have  merit,  it  is 
reasonable  to  find  a  middle-groimd 
solution.  The  final  rule  will  require  bus 
companies  to  make  a  good  faith  effort  to 
accommodate  the  requests  of  passengers 
with  disabilities  for  an  unscheduled  rest 
stop,  but  will  not  require  the  bus 
company  to  accede  to  such  a  request 
when  doing  so  would  unreasonably 
delay  the  trip  or  disrupt  service  for 
other  passengers.  The  bus  company 
would  retain  discretion  with  respect  to 
making  the  imscheduled  stop,  but 
would  owe  the  passenger  an 
explanation  for  a  decision  not  to  make 
the  stop. 

Other  Issues 


a.  Interlining 

Disability  community  commenters 
raised  the  issue  of  interlining.  When  a 
passenger  buys  a  ticket  or  makes  a 
reservation  through  one  carrier  for 
service  that  involves  transfer  to  another 
carrier's  bus,  commenters  said,  the 
carrier  shodld  have  to  ensure  that 
accessible  transportation  is  provided  for 
the  entire  trip,  so  no  one  is  stranded  at 
a  transfer  point.  While  not  speaking  of 
this  issue  directly,  some  bus  industry 
comments  did  allude  to  their  "service- 


based  approach"  being  able  to  handle 
this  matter. 

To  provide  clarity  concerning 
interlining,  the  Department  has  added  a 
section  giving  the  carrier  making  the 
arrangements  for  the  interline  trip  the 
responsibility  for  communicating  to 
other  carriers  involved  about  the  need 
for  accessible  service.  Each  carrier 
would  be  responsible  for  actually 
providing  the  service  for  which  it  is 
responsible,  however. 

b.  Interim  Service 

There  were  few  comments  concerning 
the  interim  service  provisions  of  the 
NPRM.  Bus  companies  said  they  could 
comply,  since  the  interim  provisions 
vrere  similar  to  the  service-based 
approach  they  support.  Disability 
community  commenters  said  that  the 
provisions  were  acceptable  on  an 
interim  basis,  since  full  fixed-route 
accessibility  would  be  required  later. 
While  there  were  few  comments  that 
directly  pertained  to  the  time  frames  for 
providing  interim  service,  carrier 
comments  emphasized  the  readiness  of 
the  carriers  to  provide  "service-based" 
transportation  in  the  near  future.  Given 
that  there  are  two  or  three  years  between 
now  and  the  application  dates  of  the 
rule  it  is  reasonable  to  conclude  that  an 
additional  two  years  is  not  necessary  for 
carriers  to  provide  interim  service  in 
accessible  buses.  In  addition,  retaining 
the  two-year  delay  would  mean  that,  for 
passengers  of  most  of  the  operators  who 
are  small  entities,  it  would  be  five  years 
before  they  could  count  on  receiving 
accessible  service.  Consequently,  the 
final  rule  reduces  the  proposed  phase- 
in  period  in  half  and  calls  on  fixed-route 
carriers  to  begin  48-hour  advance  notice 
interim  service  in  October  2001  or  2002. 

c.  Training  and  Maintenance 

Disability  community  comments 
emphasized  the  importance  of  training 
of  personnel  and  maintenance  of 
accessible  features.  There  were  few 
comments  on  these  subjects  from  bus 
industry  commenters.  Training  and 
maintenance  requirements  were 
proposed  in  the  NPRM.  The  final  rule 
clarifies  the  content  of  the  training 
requirements  and  specifies  the  lift 
maintenance  requirement,  which  is 
similar  to  that  for  other  modes. 

d.  Discriminatory  Actions 

Disability  community  commenters 
suggested  that  certain  alleged  practices 
of  the  bus  industry  under  the  ciurent 
interim  regulations  should  be 
proscribed  (e.g.,  using  traveling 
companions  or  paramedics  to  assist 
passengers'  boarding,  without  the 
passengers'  consent;  unjustified  denials 
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of  service).  We  have  added  a  provision 
enumerating  several  prohibited 
practices.  We  would  note  that  most  of 
the  occasions  for  the  problems  to  which 
this  section  refers  should  be  much 
reduced  when  the  interim  service  and 
ultimate  accessibility  requirements  of 
the  new  rule  are  implemented,  since 
accessible  vehicles  will  be  used  for 
virtually  all  trips  for  passengers  with 
disabilities  beginning  October  2001/ 
2002. 

e.  Additional  Passengers  Using 
Wheelchairs 

In  addition,  in  response  to  some 
comments  from  both  disability 
community  and  bus  industry  parties,  we 
have  specified  that,  if  there  are  more 
wheelchair  user  passengers  than 
securement  locations  on  a  given  bus, 
"extra"  passengers  would  be  given  the 
opportunity  to  receive  boarding 
assistance  with  a  transfer  to  a  vehicle 
seat.  If  the  passenger  declined  this  offer, 
the  bus  company  would  not  have  to 
provide  transportation  to  the  passenger 
on  that  run. 

f.  Technical  Accessibility  Standards 

Bus  manufacturers  and  some  industry 
commenters  provided  technical 
comments  on  the  proposed  bus 
accessibility  standards  proposed  jointly 
by  DOT  and  the  Access  Board.  The 
Department  is  in  agreement  with  the 
responses  to  the  Access  Board  to  these 
comments  in  its  rulemaking  document 
(e.g.,  with  respect  to  door  height  and 
lighting  issues),  also  published  today, 
and  we  are  adopting  the  Access  Board's 
guidelines  as  an  amendment  to  49  CFR 
part  38.  These  standards  determine 
what  an  accessible  OTRB  looks  like  for 
purposes  of  subpart  H  of  part  37. 

g.  Definition  of  an  OTRB 

A  few  bus  industry  commenters 
expressed  the  concern  that  companies 
might  seek  to  avoid  requirements  by 
acquiring  buses  that  did  not  fit  the 
statutory  and  regulatory  definition  of  an 
OTRB.  If  any  company  actually 
contemplates  such  a  tactic  as  a  means  of 
avoiding  ADA  accessibility 
requirements,  it  would  not  achieve  its 
objective.  A  bus  that  does  not  fit  the 
definition  of  an  OTRB  is  simply  a 
vehicle  subject  to  the  normal 
accessibility  requirements  of  Title  III  of 
the  ADA  and  part  37.  Such  a  bus  would 
not  benefit  from  the  special  provisions 
applicable  to  OTRBs.  For  example,  a 
fixed-route  provider  buying  a  new  non- 
OTRB  would  have  to  buy  an  accessible 
bus.  A  demand-responsive  provider 
buying  a  new  non-OTRB  would  have  to 
buy  an  accessible  bus  or  provide 
equivalent  service. 


Section-by-Section  Analysis 

Section  37.3 — Small  Operator  Definition 

This  section  defines  a  Class  I  operator 
as  a  large  operator.  (Class  I  carriers  are 
defined  as  carriers  with  $5  million  more 
in  gross  annual  operating  revenues, 
adjusted  by  the  current  Producer  Price 
Index  of  Finished  Goods,  compared  to 
1986  as  a  base.  The  current  figure  is  $5.3 
million.)  Anyone  else  is  a  small 
operator.  If  companies  are  affiliated,  in 
the  sense  of  Small  Business 
Administration  size  regulations  (see  13 
CFR  Part  121),  their  revenues  are  added 
together  for  purposes  of  determining 
size.  For  example,  a  group  of  small 
companies  owned  or  controlled  in 
common  by  a  holding  company  or 
conglomerate  would  be  viewed  as 
affiliates,  whose  revenues  would  be 
added  together  to  determine  whether 
they  were  treated  as  a  small  or  large 
operator  for  purposes  of  the  rule. 

Section  37.181    Application  Dates 

This  rule  will  become  effective  in 
October  1998.  It  will  begin  applying  to 
large  entities  in  October  2000  and  to 
small  entities  in  October  2001. 

Section  37.183    Purchase  or  Lease  of 
New  OTRBs  by  Operators  of  Fixed- 
Route  Systems 

Beginning  October  2000,  buses 
piutihased  or  leased  by  large  fixed-route 
providers  must  be  accessible.  An 
accessible  bus  is  one  that  meets  Access 
Board/DOT  standards  (i.e.,  in  49  CFR 
Part  38).  This  requirement  applies  to 
buses  delivered  after  that  date,  even  if 
they  were  ordered  earlier.  Small  fixed- 
route  providers  must  comply  with  the 
same  requirement  begirming  October 
2001.  However,  instead  of  complying 
with  this  requirement,  a  small  fixed- 
route  operator  can  choose  to  provide 
equivalent  service  to  passengers  with 
disabilities,  in  a  vehicle  (it  may  be  an 
alternative  vehicle)  that  permits  a 
wheelchair  user  to  ride  in  his  or  her 
own  mobility  aid.  Equivalent  service  is 
defined  by  §  37.105.  Essentially, 
equivalent  service  is  service  that  in 
terms  of  time,  destination,  cost,  service 
availability  etc.  is  parallel  to  that 
provided  non-disabled  passengers. 
Fixed-route  operators  are  not  required  to 
purchase  accessible  used  buses. 
Retrofitting  existing  buses  for 
accessibility  is  not  required. 

Section  37.185  Fleet  Accessibility 
Requirement  for  OTRB  Fixed-Route 
Systems  of  Large  Operators 

Large  fixed-route  operators  must 
ensure  that  50  percent  of  the  buses  used 
for  fixed-route  service  are  accessible  by 
October  2006.  They  must  ensure  that 


100  percent  of  the  buses  in  these  fleets 
are  accessible  by  October  2012. 
However,  operators  can  ask  for  a  time 
extension  past  these  dates.  The 
Department  will  consider  such  requests 
based  on  the  three  factors  listed  in  the 
rule.  A  bus  company  that  had 
disproportionately  "stocked  up"  on 
inaccessible  buses  between  October 
1998  and  October  2000  or  that  had 
demonstrated  poor  compliance  with  the 
rule  would  not  be  in  a  position  to  make 
a  strong  case  for  a  time  extension. 

Section  37.187    Interline  Service 

This  section  requires  communication 
among  difierent  bus  companies 
involved  in  an  interline  trip.  The  first 
responsibility  falls  on  the  carrier  with 
whom  the  passenger  initially  makes  a 
reservation  or  buys  a  ticket  for  an 
interline  trip.  It  must  conununicate  with 
the  other  companies  involved  with  the 
trip,  who  have  a  responsibility  to 
maintain  open  channels  of 
communication  and  pay  attention  to 
communications  they  receive.  The  other 
companies  retain  full  responsibility  for 
actually  providing  service  to  the 
customer  on  their  legs  of  the  trip. 

Section  37.189    Service  Requirement 
for  OTRB  Demand-Responsive  Systems 

Beginning  October  2001  for  large 
entities,  and  October  2002  for  small 
entities,  demand-responsive  operators 
must  provide  an  accessible  bus  to  any 
passenger  who  requests  it  48  hours  in 
advance.  There  is  no  requirement  on 
demand-responsive  operators  to  acquire 
their  own  accessible  buses  and  no  fleet 
accessibility  requirement.  Rather,  when 
a  timely  request  is  made,  the  operator 
must  find  a  bus  and  get  it  to  the  location 
where  it  is  needed.  Even  if  the  request 
is  made  closer  to  the  time  of  travel  than 
48  hours,  the  operator  must  make  a 
reasonable  effort  to  locate  an  accessible 
bus  and  provide  it  to  the  passenger. 

The  rule  notes  that  an  operator  need 
not  fundamentally  alter  its  reservation 
policies  or  displace  other  passengers  to 
comply  with  this  requirement.  The 
examples  in  the  rule  text  illustrate  how 
this  principle  works. 

Section  37.191    Special  Provision  for 
Small  Mixed-Service  Operators 

This  provision  applies  only  to  a 
subset  of  small  operators.  If  a  small 
operator  uses  25  percent  or  less  of  its 
buses  for  fixed-route  service,  with  the 
rest  being  used  in  demand-responsive 
service,  it  can  provide  48-hour  advance 
reservation  service  for  everything  it 
does,  fixed-route  as  well  as  demand- 
responsive.  It  would  not  have  to  obtain 
accessible  buses  of  its  own,  beyond  the 
extent  necessary  to  successfully  provide 
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advance  notice  service.  This  exception 
to  the  normal  rule  that  advance  notice 
service  is  not  pennitted  for  fixed-route 
service  is  placed  in  the  rule  in 
recognition  of  the  special  situation  of 
such  small  mixed-service  operators.  Use 
of  this  provision  by  small  mixed-service 
operators  is  optional.  Their  fixed-route 
service  can  also  comply  with  this 
subpart  by  acquiring  accessible  buses  or 
providing  equivalent  service,  as 
provided  in  §  37.183(b). 

Section  37.193    Interim  Service 
Requirements 

Beginning  October  2001  or  2002,  as 
applicable,  a  fixed-route  operator  must 
provide  48-hour  advance  reservation 
service.  The  operator  must  keep 
providing  this  service  until  and  imless 
its  fixed-route  fleet  consists  entirely  of 
accessible  buses.  For  example,  if  a  small 
operator  never  has  a  100  percent 
accessible  fleet,  because  it  continues  to 
purchase  only  used  buses,  then  it  must 
meet  this  interim  requirement 
indefinitely,  at  least  for  that  part  of  its 
service  that  is  not  fully  accessible.  For 
example,  if  a  small  operator  has  two 
routes,  and  one  uses  accessible  buses  for 
all  trips  and  the  other  does  not,  interim 
service  would  be  maintained  only  for 
the  latter  route. 

Section  37.195    Purchase  or  Lease  of 
OTRBs  by  Private  Entities  Not  Primarily 
in  the  Business  of  Transporting  People 

This  section  states,  for  clarity,  the 
"private  not-primariles"  are  subject  to 
the  same  rules  as  "private  primarilies" 
for  OTRB  accessibility  purposes.  The 
NPRM  stated  somewhat  different 
requirements  for  the  two  categories,  and 
there  were  no  comments  on  the  subject, 
but  for  the  final  rule  it  made  more  sense 
to  make  the  requirements  parallel. 

Section  37.197    Remanufactured 
OTRBs 

There  were  no  comments  on  this 
section  of  the  NPRM,  which  is  retained 
without  change.  It  is  drawn  from 
remanufactured  bus  requirements 
elsewhere  in  part  37.  We  did  add  a  note 
that  remanufactiuing  an  OTRB  as  an 
accessible  bus  would  be  required  only 
in  situations  where  a  new  OTRB  would 
have  to  be  accessible. 

Section  37.199    Compensation  for 
Failure  to  Provide  Required  Vehicles  or 
Service 

This  is  an  accoimtability  mechanism 
for  advance  notice  and  equivalent 
service.  If  an  operator  fails  to  provide 
the  required  service,  then  the  operator 
must  pay  compensation  to  the 
passenger.  This  is  not  a  civil  penalty 
paid  to  the  Department,  but  a  siun  sent 


directly  to  the  passenger  whose  travel 
plans  were  disrupted.  No  administrative 
procedure  is  needed.  For  example,  a 
passenger  requests  an  accessible  bus  on 
Monday  for  a  trip  taking  place 
Thursday.  On  Thursday,  is  the 
accessible  bus  at  the  appointed  place 
and  does  its  accessibility  equipment 
operate  to  allow  the  passenger  to 
complete  his  or  her  trip  successfully?  If 
yes,  then  there  is  no  problem.  If  no,  then 
the  operator  pays  the  compensation  to 
the  passenger  within  seven  days. 

The  reason  for  the  failure  doesn't 
matter.  If  the  operator  forgot  to  obtain  an 
accessible  bus,  or  if  the  operator  made 
a  good  faith  effort  and  couldn't  find  one, 
or  if  the  operator  found  a  bus  but  the  lift 
is  broken,  the  result  is  the  same. 
Compensation  must  be  paid.  Only  in 
rare  situations  in  which  no  one  receives 
transportation,  for  reasons  beyond  the 
operator's  control  (e.g.,  a  blizzard  shuts 
down  the  East  Coast,  and  nothing  moves 
for  two  days;  an  accessible  bus  is  on  the 
way  to  make  a  timely  pickup  of 
passengers,  is  involved  in  a  crash,  and 
never  makes  it  to  the  pickup  point), 
would  the  operator  be  excused  from 
paying  compensation. 

The  compensation  scheme  is 
graduated.  The  amount  of  compensation 
increases  with  each  failure  to  provide 
transportation.  For  occasion  1  with 
passenger  A,  the  company  pays  $300. 
For  occasion  2  with  passenger  B,  the 
company  pays  $400,  on  up  to  $700  for 
the  fifth  and  subsequent  such  incidents 
in  the  company's  history.  To  help 
prevent  the  payment  of  compensation 
being  regarded  as  simply  a  cost  of  doing 
business  in  lieu  of  compliance,  the  rule 
notes  that  payment  of  compensation 
does  not  inununize  operators  &x>m  ADA 
enforcement  actions  (e.g.,  litigation  by 
the  Department  of  Justice). 

We  also  note  that  refunds  of  fares  paid 
by  passengers  with  disabilities  for  trips 
not  taken  as  a  result  of  an  occurrence 
triggering  the  compensation 
requirement  do  not  reduce  the 
compensation  requirement  for  carriers. 
For  example,  suppose  a  passenger  has 
paid  $50  in  advance  for  a  ticket,  cannot 
travel  because  the  operator  fails  to 
provide  an  accessible  bus  in  a  timely 
manner,  and  receives  a  $50  refund  from 
the  operator.  If  the  opei^tor  was 
responsible  for  paying  $300 
compensation  in  this  situation,  the 
amount  of  compensation  would  still  be 
$300,  not  $250. 

Section  37.201    Intermediate  and  Rest 
Stops 

Whenever  any  OTRB  makes  an 
intermediate  or  rest  stop,  at  which 
passengers  have  the  opportunity  to  get 
off  the  bus  and  use  the  facilities  that  are 


available,  passengers  with  disabilities 
must  have  the  opportunity  to  use  the 
rest  stop  facilities.  In  the  case  of  an 
accessible  bus,  this  means  operating  the 
lift  mechanism  to  allow  a  wheelchair 
user  to  get  off  and  back  on  the  bus. 
Under  tbe  final  rule,  there  should  be 
few  if  any  situations  in  which  a 
passenger  is  traveling  in  an 
inaccecssible  bus,  such  that  other  means 
of  boarding  assistance  are  necessary. 
(There  could  be  situations  in  which 
boarding  assistance  is  needed  for  a 
passenger  who  has  transferred  to  a 
vehicle  seat  because  securement 
locations  are  filled  with  other 
passengers.)  In  any  case,  the  bus 
company  is  responsible  for  providing 
whatever  equipment  and  personnel  are 
needed  to  complete  these  tasks  and 
taking  the  time  necessary  to  do  so. 

When  a  bus  is  making  a  lengthy 
express  run  (i.e.,  three  hours  or  more 
without  a  stop)  and  is  equipped  with  an 
inaccessible  restroom,  ambulatory 
passengers  can  go  to  the  bathroom  but 
many  passengers  with  disabilities 
cannot.  In  this  situation,  if  such  a 
passenger  with  a  disabiUty  makes  a 
request  for  an  unscheduled  rest  stop 
(whether  at  the  beginning  of  the  trip  or 
during  the  trip),  the  bus  operator  must 
make  a  good  faith  effort  to  accommodate 
the  request.  Because  an  unscheduled 
rest  stop  can  potentially  disrupt 
schedules  and  connections,  however, 
the  rule  does  not  require  the  bus 
company  to  make  the  unscheduled  rest 
stop.  This  decision  is  discretionary  with 
the  bus  company.  In  a  situation  where 
making  the  unscheduled  rest  stop 
would  not  unduly  disrupt  schedules  or 
connections,  it  would  fair  to  expect  the 
stop  to  be  made,  however. 

Bus  companies  sometimes,  but  not 
always,  have  a  direct  connection  with 
the  facilities  at  which  rest  stops  are 
made.  When  the  bus  company  owns, 
leases,  controls,  or  has  a  contractual 
relationship  with  the  facility  for  rest 
stop  purposes,  then  provision  of  the  rest 
stop  facility  is  part  of  the  service  which 
a  ticket  buyer  purchases.  In  these 
situations,  the  bus  company  has  an 
obligation  to  ensure  that  the  facilities 
meet  ADA  requirements. 

Section  37.203    Lift  Maintenance 

This  provision  is  not  substantively 
changed  from  the  NPRM.  It  requires 
regular  and  frequent  maintenance 
checks  of  Ufts  on  OTRBs.  The  section 
does  not  require  daily  tests  of  lifts. 
However,  it  is  intended  to  require 
fi«quent  enough  checks  to  ensure  that 
any  problems  with  lift  operation  are 
caught  in  a  timely  fashion.  It  is  also 
intended  to  ensure  that,  when  a  lift  is 
used  to  help  a  passenger  board  the  bus. 
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it  is  not  the  first  time  all  day  the  lift  has 
been  operated.  The  section  provides  that 
a  vehicle  with  an  inoperable  lift  may  be 
kept  in  service  for  up  to  five  days  from 
the  discovery  of  the  problem,  if  there  is 
no  substitute  vehicle  to  be  had.  In  such 
a  situation,  however,  the  company 
operating  the  bus  with  the  broken  lift  is 
not  excused  from  paying  compensation 
under  §37.199. 

Section  37.205    Additional  Passengers 
Who  Use  Wheelchairs 

This  section  concerns  a  situation  in 
which  there  are  more  wheelchair  users 
seeking  to  travel  on  a  bus  than  there  are 
securement  locations.  Passengers  would 
be  assigned  to  the  securement  locations 
on  a  first-come,  first-served  basis. 
Additional  passengers  woirtd  be  offered 
an  opportunity  to  transfer  to  a  vehicle 
seat.  They  would  board  via  the  lift  but 
would  then  have  to  be  assisted  to  a 
vehicle  seat  (e.g.,  through  use  of  an  aisle 
chair).  The  passenger's  wheelchair 
would  be  stowed  in  the  baggage 
compartment,  in  the  same  way  provided 
for  in  §37.169. 

If  the  passenger  did  not  accept  this 
offer,  the  passenger  would  not  have  to 
be  provided  transportation  on  the  bus. 
Assuming  an  accessible  bus  had  been 
provided  for  the  trip,  the  bus  company 
would  not  owe  the  passenger 
compensation  in  this  case. 

Section  37.207 
Practices 


Discriminatory 


This  section  lists  several  prohibited 
practices,  reflecting  concerns  ft'om 
disability  community  commenters  about 
problems  they  had  encountered  in  bus 
service  under  §  37.169.  Given  the 
provisions  of  the  final  rule,  it  is  likely 
that  the  situations  involved  with  service 
in  inaccessible  buses  would  occur  very 
rarely,  particularly  after  October  2001/ 
2002  when  all  advance  notice  service 
will  be  required  to  take  place  in 
accessible  buses. 


Section  37.209     Training  and  Other 
Requirements 

This  section  lists  several  sections  of 
the  Department's  ADA  rule  that  are 
particularly  relevant  to  OTRB  service. 
This  is  not  an  exclusive  list.  Bus 
operators  must  comply  with  all 
applicable  portions  of  the  rule.  With 
respect  to  training,  the  section  lists  a 
number  of  tasks  which  bus  company 
personnel  must  be  trained  to  carry  out 
properly. 

Section  37.21 1    Effect  ofNHTSA  and 
FHWA  Safety  Rules 

This  section  simply  recites  that  OTRB 
operators  are  not  required  to  violate 
applicable  NHTSA  and  FHWA  safety 
rules.  This  section  does  not  mean  that 
bus  operators  can  decline  to  provide 
equipment  and  services  to  passengers 
with  disabilities  because  the  operators 
believe  there  may  be  safety  risks  or 
believe  that  NHTSA  or  FHWA  should 
issue  a  rulemaking  on  a  particular 
subject. 

Section  37.213    Information  Collection 
Requirements 

This  section  requires  four  different 
recordkeeping/reporting  requirements. 
The  first  has  to  do  with  48-hour  advance 
notice  and  compensation.  The  second 
has  to  do  with  equivalent  service  and 
compensation.  In  both,  cases,  the  section 
requires  bus  operators  to  fill  out  a  form 
when  compensation  has  to  be  provided. 
The  former  section  requires  part  of  a 
form  to  be  filled  out  and  provided  to  the 
passenger  when  a  request  for  advance- 
notice  service  is  made. 

The  third  has  to  do  with  reporting 
information  on  ridership  on  accessible 
fixed-route  buses.  Fixed-route  operators 
would  separate  out  data  for  lift 
boardings  on  48-hour  service  and  other 
service.  The  fourth  has  to  do  with 
reporting  information  on  the  purchase 
and  lease  of  accessible  and  inaccessible 
new  and  used  buses,  as  well  as  the  total 
numbers  of  buses  in  operators'  fleets. 

The  purposes  of  these  information 
collection  requirements  are  to  provide 
data  that  the  Department  can  use  in  its 


regulatory  review  (see  §  37.215)  and  to 
assist  in  our  oversight  of  compliance  by 
bus  companies.  Comments  from  both 
bus  industry  and  disability  community 
commenters  suggested  that 
recordkeeping  and  reporting  of  this  kind 
would  be  useful  for  these  purposes. 

These  information  collection 
requirements  are  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
under  the  Paperwork  Reduction  Act 
(PRA).  The  Department  will 
subsequently  submit  to  0MB  a  PRA 
approval  request,  including  our  estimate 
of  the  information  collection  burden 
associated  vnth  these  requirements. 
Because  the  Department  has  not  yet 
provided  this  package  to  OMB,  we  are 
keeping  our  docket  open  for  90  days,  to 
ensure  that  interested  persons  have  the 
opportunity  to  comment  on  it  to  the 
Department  as  well  as  to  OMB.  The 
Department  emphasizes  that  this 
comment  period  concerns  only  the 
information  collection  requirements  of 
this  section.  Comments  on  other 
provisions  of  the  final  rule  will  not  be 
considered. 

Section  37.215    Review  of 
Requirements 

This  provision  commits  the 
Department  to  regulatory  reviews  of 
subpart  H.  The  review  would  take  place 
in  2005-2006  for  rules  affecting 
demand-responsive  operators  and  2006- 
2007  for  rules  affecting  fixed-route 
operators.  The  review  would  be  based  in 
part  on  the  information  provided  to  the 
Department  in  the  37.213  reports.  The 
purpose  of  the  review  would  be  to 
determine  whether  a  mid-course 
correction  in  the  provisions  of  the  rules 
is  appropriate  (e.g.,  whether  it  would  be 
desirable  to  eliminate,  modify,  or  make 
more  stringent  certain  provisions  of  the 
rule). 

Chart  Summarizing  Final  Rule,  as 
Compared  to  NPRM 

The  following  chart  summarizes  the 
provisions  of  the  final  rule,  compared  to 
the  NPRM: 


NPRM 


Final  rule 


Applies  to  private  OTRB  operators  beginning  October  2000  (large  com- 
panies) or  October  2001  (small  companies). 

A  small  company  is  one  that  is  not  a  Class  I  carrier  (currently,  a  Class  I 
carrier  is  one  with  gross  operating  revenues  of  S5.3  million  or  more). 

Large  and  small  companies  providing  fixed-route  service,  if  purchasing 
or  leasing  a  new  OTRB,  must  acquire  an  accessible  OTRB. 

Large  and  small  companies  providing  fixed-route  service  must  meet 
fleet  accessibility  deadlines.  Deadlines  are  for  50%  fleet  accessibility 
by  October  2006/2007  and  100%  fleet  accessibility  by  October  2012/ 
2013.  A  small  company  does  not  have  to  meet  these  requirements  if 
It  does  not  obtain  enough  new  buses  by  those  dates  to  replace  50  or 
100%  of  its  fleet. 


Same. 
Same. 

Same  for  large  companies;  small  companies  have  the  alternative  of 
providing  equivalent  service.    - 

Same  deadlines  for  large  companies.  Large  companies  may  apply  to 
the  Secretary  for  a  time  extension  if  they  have  not  obtained  enough 
new  buses  by  those  dates  to  replace  50  or  100%  of  its  fleet  and 
meet  other  conditions.  No  fleet  accessibility  deadlines  for  small  com- 
panies. 
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NPRM 


Final  rule 


Large  and  small  companies  providing  demand-responsive  service,  if 
purchasing  or  leasing  new  OTRBs,  must  obtain  accessible  buses  un- 
less they  meet  service  requirements.  Companies  must  meet  10% 
fleet  accessibility  requirement  by  October  2004/2005.  A  small  opera- 
tor does  not  have  to  meet  this  requirement  if  it  does  not  obtain 
enough  new  buses  by  this  date  to  replace  10%  of  its  fleet. 

Companies  providing  demand-responsive  service  must  provide  an  ac- 
cessible OTRB  on  48  hours'  advance  notice.  This  requirement  be- 
gins to  apply  in  October  2002/2003. 

No  equivalent  provision  


No  equivalent  provision 


Until  October  2002/2003,  all  companies  must  provide  at  least  the  in- 
terim service  required  by  §37.169.  After  those  dates,  fixed-route  car- 
riers with  less  than  a  100%  accessible  fleet  must  provide  at  least  48- 
hour  advance  notice  service  as  interim  service. 

No  equivalent  provision 


Private  entities  not  primarily  in  the  business  of  transporting  people  must 
obtain  new  accessible  buses  (fixed-route)  or  ctKX)se  between  ot)tain- 
ing  new  accessible  buses  and  providing  equivalent  service  (demand- 
responsive). 

If  an  entity  remanufactures  an  OTRB  to  extend  its  useful  life  5  years  or 
more,  the  remanufacturing  must  make  the  bus  accessible,  unless  not 
technically  feasible. 

At  rest  stops,  operator  of  an  accessible  bus  would  operate  lift  to  permit 
passenger  with  a  disability  to  get  on  and  off  the  bus  to  use  facilities. 
Operator  of  an  Inaccessible  bus  would  provide  boarding  assistance 
for  the  same  purpose,  but  need  not  unreasonably  delay  bus  to  pro- 
vide this  service. 


Bus  companies  must  comply  with  §§37.161,  37.165-37.167,  and 
-    37.173  (concerning  maintenance  of  other  accessible  features,  lift  and 
securement  use.  other  service  requirements,  and  training).  Lift  main- 
tenance also  required. 
No  equivalent  provision  

No  equivalent  provision  

No  equivalent  provision 

No  equivalent  provision 

No  equivalent  provision T. 


Demand-responsive  providers  are  required  only  to  meet  the  service  re- 
quirements 


Same  requirement,  txjt  t>egins  to  apply  in  October  2001/2002. 


Small  mixed-service  operators  (75%  or  more  of  whose  fleets  are  de- 
voted to  demand-responsive  service)  can  meet  requirements  for  both 
fixed-route  and  demand-responsive  service  through  48-hour  advance 
notice  service. 

Fixed-route  carriers  who  interline  are  required  to  send  and  receive  in- 
formation to  one  another  to  ensure  that  all  accessible  service  need- 
ed for  a  trip  is  provided. 

Advance  notice  interim  service  with  accessible  txises  begins  October 
2001/2002. 


A  bus  company  that  fails  to  provide  48-hour  advance  notice  service 
(e.g.,  demand-responsive  service,  interim  service)  or  equivalent  serv- 
ice, where  required  by  the  rule,  must  compensate  the  passenger 
with  a  disat>ility  who  requested  the  service.  Compensation  amounts 
range  from  $300  to  $700,  depending  on  the  number  of  times  the  bus 
company  has  failed  to  provide  required  service. 

These  entities  must  meet  the  same  requirements  as  "private  primarity" 
fixed-route  or  demand-responsive  operators. 


The  requirement  to  remanufacture  a  bus  to  be  accessible  applies  or^ 
in  situations  where  a  new  bus  would  have  to  be  accessible. 

At  rest  stops,  the  bus  operator  would  have  to  provide  needed  assist- 
ance to  allow  passenger  to  use  facilities.  "Unreasonable  delay"  lar>- 
guage  deleted.  Bus  companies  have  obligation  to  ensure  ADA  com- 
pliance by  facilities  they  own,  lease,  control  or  contract  with.  On  ex- 
press runs  of  3  hours  or  more,  if  bus  has  inaccessible  rest  room,  op- 
erator is  required  to  make  good  faith  effort  to  meet  request  of  pas- 
senger with  disability  for  unscheduled  rest  stop.  The  operator  is  not 
required  to  comply  with  the  request,  but  must  explain  to  the  pas- 
senger the  reason  for  any  denial. 

Same,  but  training  requirements  are  more  specific. 


If  there  are  more  wheek:hair  users  on  a  given  bus  tfian  securement  k>- 
catkms,  bus  company  must  offer  to  provide  boarding  assistance  and 
transfer  to  a  vehicle  seat.  If  passenger  declines  the  offer,  bus  opera- 
tor is  not  required  to  trassport  the  passenger  on  that  txjs. 

Prohibited  discriminatory  actions  listed  (e.g.,  denials  of  servKe,  use 
without  passenger's  consent  of  non-emptoyees  to  provide  boarding 
assistance). 

Statement  that  NHTSA  and  FHWA  safety  rules  apply  to  OTRBs. 

Information  collection  required  concerning  provision  of  advance-notice 
and  equivalent  service  and  compensation,  lift  boardings,  and  bus  ac- 
quisitkxis.  The  Department  is  seeking  further  comment  on  this  provi- 
skxi,  in  connection  with  the  Paperworit  Reductnn  Act  review  proc- 
ess. 

Department  will  conduct  review  of  rule's  provisions  in  2005-2007. 


Iternative  of 


Regulatory  Anal3r8es  and  Notices 

This  is  a  significant  regulation  under 
Executive  Order  12866  and  the 
Department's  Regulatory  Policies  and 
Procedures,  both  because  of  its  cost 
impacts  on  the  industry  and  the  strong 
public  interest  in  accessibility  matters. 
The  Department  has  prepared  a  Final 
RapdafaMy  Aiseisinsnt  to  aooompaay 


the  rule,  which  we  have  placed  in  the 
docket  for  the  rulemaking.  The  Office  of 
Management  and  Budget  (0MB)  has 
reviewed  this  final  rule  and  the 
regulatory  assessment. 

Under  the  Regulatory  FlexibiUty  Act, 
this  proposal  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Iiulaed,  all  but-21  of  the  approximateiy 


3500  bus  companies  covered  by  this 
rule  are  small  entities.  We  have 
incorporated  a  Regulatory  Flexibihty 
Analysis  into  the  regulatory  assessment. 

The  Small  Business  Administration 
Office  of  Advocacy  commented  on  the 
NPRM,  recommending  a  service-based 
approach  for  small  entities  coupled  with 
an  accountability  mechanism.  The  final 
rule  iadudas  •  mnnlMr  of  provisions 
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that  are  largely  consistent  with  SBA 
recommendations: 

•  Small  fixed-route  carriers  have  the 
alternative  of  providing  equivalent 
service,  in  lieu  of  obtaining  accessible 
buses. 

•  Small  fixed-route  carriers  are  not 
subject  to  fleet  accessibility  deadlines. 

•  Until  their  fleets  are  100  percent 
accessible,  small  fixed-route  carriers 
would  provide  interim  accessible  bus 
service  on  a  48-hour  advance  notice 
basis. 

•  Small  charter/tour  carriers  do  not 
have  a  fleet  accessibility  percentage  to 
meet  and  are  not  required  to  purchase 
accessible  buses  beyond  what  they  need 
to  meet  the  requirement  for  48-hour 
advance  notice  service. 

•  Small  mixed-service  operators  (who 
devote  25  percent  or  less  of  their  fleets 
to  fixed-route  service)  can  meet  all 
requirements  through  providing  48-hour 
advance  notice  service 

•  Small  carriers  do  not  have  to  obtain 
accessible  used  buses  or  retrofit  existing 
buses. 

•  There  is  an  accoimtability 
mechanism,  of  a  type  suggested  by  an 
association  representing  small  carriers, 
for  failure  to  meet  service  standards. 

•  The  reg\ilatory  review  provisions 
can  benefit  small  carriers. 

The  Department  has  also  placed  an 
environmental  assessment  into  the 
rulemaking  docket.  This  rule  does  not 
have  Federahsm  impacts  imder 
Executive  Order  12612  sufficient  to 
warrant  a  Federahsm  statement. 

List  of  Subiects  in  49  CFR  Part  37 

Buildings  and  faciUties,  buses,  civil 
rights,  individuals  with  disabiUties, 
mass  transportation,  railroads, 
transportation. 

Issued  this  17th  day  of  September,  1998,  at 
Washington,  TX:. 
Rodney  E.  Slater, 
Secretary  of  Transporatioit. 

For  the  reasons  set  forth  in  the 
preamble,  49  CFR  Fart  37  is  amended  as 
follows: 

PART  37— TRANSPORTATION 
SERVICES  FOR  INDIVIDUALS  WITH 
DISABILITIES  (ADA) 

1.  The  authority  for  part  37  is  revised 
to  read  as  follows: 

Authority:  42  U.S.C.  12101-12213;  49 
U.S.C  322. 

2.  Section  37.3  of  part  37  is  amended 
by  adding  the  following  definition, 
placed  in  alphabetical  order  with  the 
existing  definitions,  to  read  as  follows: 

S37.3    Oeflnltions. 

Small  operator  means,  in  the  context 
of  over-the-road  buses  (OTRBs),  a 


private  entity  primarily  in  the  business 
of  transporting  people  that  is  not  a  Class 
I  motor  carrier.  To  determine  whether 
an  operator  has  sufficient  average 
annual  gross  transportation  operating 
revenues  to  be  a  Class  I  motor  carrier, 
its  revenues  are  combined  with  those  of 
any  other  OTRB  operator  with  which  it 
is  affiUated. 
•        *        •        •        • 

4.  A  new  Subpart  H,  consisting  of 
§§  37.181  through  37.215,  is  added  to 
part  37,  to  read  as  follows: 

Subpart  H— Over-the-road  Buses  (OTRBs) 

Sec. 

37.181    Applicability  dates. 

37.183    Purchase  or  lease  of  new  OTRBs  by 

operators  of  fixed-route  systems. 
37.185    Fleet  accessibility  requirement  for 

OTRB  fixed-route  systems  of  laige 

operators. 
37.187    Interline  service. 
37.189    Service  requirement  for  OTRB 

demand-responsive  systems. 
37.191    Special  provision  for  small  mixed- 
service  operators. 
37.193    Interim  service  requirements. 
37.195    Purchase  or  lease  of  OTRBs  by 

private  entities  not  primarily  in  the 

business  of  transp>orting  people. 
37.197    Remanufactured  OTRBs. 
37.199    Compensation  for  failure  to  provide 

required  vehicles  or  service. 
37.201    Intermediate  and  rest  stops. 
37.203    Lift  maintenance. 
37.205    Additional  passengers  who  use 

wheelchairs. 
37.207    Discriminatory  practices. 
37.209    Training  and  other  requirements. 
37.211    Effect  of  NHTSA  and  FHWA  safety 

rules. 
37.213    Information  collection  requirements. 
37.215    Review  of  requirements. 

Appendix  A  to  Subpart  H  of  Part  37— Forms 
for  Advance  Notice  Requests  and  Provision 
of  Equivalent  Service 

Subpart  H— Over-the-Road  Buses 
(OTRBs) 

§  37.181    Applicability  dates. 

This  subpart  applies  to  all  private 
entities  that  operate  OTRBs.  The 
reqtiirements  of  the  subpart  begin  to 
apply  to  large  operators  beginning 
October  30,  2000  and  to  small  operators 
beginning  October  29,  2001. 

§  37.1 83    Purchase  or  lease  of  new  OTRBs 
by  operators  of  fIxadHnouts  systems. 

The  following  requirements  apply  to 
private  entities  that  are  primarily  in  the 
business  of  transporting  people,  whose 
operations  affect  commerce,  and  that 
operate  a  fixed-route  system,  with 
respect  to  OTRBs  dehvered  to  them  on 
or  after  the  date  on  which  this  subpart 
applies  to  them: 

(a)  Large  operators.  If  a  large  entity 
operates  a  fixed-route  system,  and 
purchases  or  leases  a  new  OTRB  for  or 
in  contemplation  of  use  in  that  system, 


it  shall  ensure  that  the  vehicle  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(b)  Small  operators.  If  a  small  entity 
operates  a  fixed-route  system,  and 
purchases  or  leases  a  new  OTRB  for  or 
in  contemplation  of  use  in  that  system, 
it  must  do  one  of  the  following  two 
things: 

(1)  Ensure  that  the  vehicle  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs;  or 

(2)  Ensure  that  equivalent  service,  as 
defined  in  §  37.105,  is  provided  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs.  To 
meet  this  equivalent  service  standard, 
the  service  provided  by  the  operator 
must  permit  a  wheelchair  user  to  travel 
in  his  or  her  own  mobility  aid. 

S  37.185    Fleet  accessibility  requirement  for 
OTRB  fixed-route  systems  of  large 
operators. 

Each  large  operator  subject  to  the 
requirements  of  §  37.183  shall  ensure 
that— 

(a)  By  October  30,  2006  no  less  than 
50  percent  of  the  buses  in  its  fleet  with 
which  it  provides  fixed-route  service  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(b)  By  October  29,  2012, 100  percent 
of  the  buses  in  its  fleet  with  which  it 
provides  fixed-route  service  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  including  individuals 
who  use  wheelchairs. 

(c)  Request  for  time  extension.  An 
operator  may  apply  to  the  Secreteuy  for 
a  time  extension  of  the  fleet  accessibility 
deadlines  of  this  section.  If  he  or  she 
grants  the  request,  the  Secretary  sets  a 
specific  date  by  which  the  operator 
must  meet  the  fleet  accessibility 
requirement.  In  determining  whether  to 
grant  such  a  request,  the  Secretary 
considers  the  following  factors: 

(1)  Whether  the  operator  has 
purchased  or  leased,  since  October  30, 
2000,  enough  new  OTRBs  to  replace  SO 
percent  of  Ae  OTRBs  with  which  it 
provides  fixed-route  service  by  October 
30,  2006  or  100  percent  of  such  OTRBs 
by  October  29,  2012; 

(2)  Whether  the  operator  has 
pujrchased  or  leased,  between  October 
28, 1998  and  October  30,  2000,  a 
number  of  new  inaccessible  OTRBs 
significantly  exceeding  the  number  of 
buses  it  would  normally  obtain  in  such 
a  period; 

(3)  The  compliance  with  all 
requirements  of  this  part  by  the  operator 
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over  the  period  between  October  28, 
1998  and  the  request  for  time  extension. 

§37.187    Interline  service. 

(a)  When  the  general  public  can 
purchase  a  ticket  or  make  a  reservation 
with  one  operator  for  a  fixed-route  trip 
of  two  or  more  stages  in  which  another 
operator  provides  service,  the  first 
operator  must  arrange  for  an  accessible 
bus,  or  equivalent  service,  as  applicable, 
to  be  provided  for  each  stage  of  the  trip 
to  a  passenger  with  a  disability.  The 
following  examples  illustrate  the 
provisions  of  this  paragraph  (a): 

Example  1.  By  going  to  Operator  X's  ticket 
ofiice  or  calling  X  for  a  reservation,  a 
passenger  can  buy  or  reserve  a  ticket  firom 
Point  A  through  to  Point  C,  transferring  at 
intermediate  Point  B  to  a  bus  operated  by 
Operator  Y.  Operator  X  is  responsible  for 
communicating  immediately  with  Operator  Y 
to  ensure  that  Y  knows  that  a  passenger 
needing  accessible  transportation  or 
equivalent  service,  as  applicable,  is  traveling 
from  Point  B  to  Point  C.  By  immediate 
communication,  we  mean  that  the  ticket  or 
reservation  agent  for  Operator  X,  by  phone, 
fax,  computer,  or  other  instantaneous  means, 
contacts  Operator  Y  the  minute  the 
reservation  or  ticketing  transaction  with  the 
passenger,  as  applicable,  has  been  completed. 
It  is  the  responsibility  of  each  carrier  to  know 
how  to  contact  carriers  with  which  it 
interlines  (e.g..  Operator  X  must  know 
Operator  Y's  phone  number). 

Example  2.  Operator  X  fails  to  provide  the 
required  information  in  a  timely  manner  to 
Operator  Y.  Operator  X  is  responsible  for 
compensating  the  passenger  for  the 
consequent  unavailability  of  an  accessible 
bus  or  equivalent  service,  as  applicable,  on 
the  B-C  leg  of  the  interline  trip. 

(b)  Each  operator  retains  the 
responsibility  for  providing  the 
transportation  required  by  this  subpart 
to  the  passenger  for  its  portion  of  an 
interline  trip.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (b): 

Example  1.  In  Example  1  to  paragraph  (a) 
of  this  section.  Operator  X  provides  the 
required  information  to  Operator  Y  in  a 
timely  fashion.  However,  Operator  Y  fails  to 
provide  an  accessible  bus  or  equivalent 
service  to  the  passenger  at  Point  B  as  the 
rules  require.  Operator  Y  is  responsible  for 
compensating  the  passenger  as  provided  in 
§37.199. 

Example  2.  Operator  X  provides  the 
required  information  to  Curator  Y  in  a 
timely  fashion.  However,  the  rules  require 
Operator  Y  to  provide  an  accessible  bus  on 
48  hours'  advance  notice  (i.e.,  as  a  matter  of 
interim  service  under  §  37.193(a)  or  service 
by  a  small  mixed-service  operator  under 
§  37.191),  and  the  passenger  has  purchased 
the  ticket  or  made  the  reservation  for  the 
interline  trip  only  8  hours  before  Operator 
Y's  bus  leaves  from  Point  B  to  go  to  Point  C. 
In  this  situation.  Operator  Y  is  not 
responsible  for  providing  an  accessible  bus  to 
the  passenger  at  Point  B,  any  more  than  that 


it  would  be  had  the  passenger  directly 
contacted  Operator  Y  to  travel  from  Point  B 
to  Point  C. 

(c)  All  fixed-route  operators  involved 
in  interline  service  shall  ensure  that 
they  have  the  capacity  to  receive 
communications  at  all  times  concerning 
interline  service  for  passengers  with 
disabilities.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (c): 

Example  1.  Operator  Y's  office  is  staffed 
only  during  normal  weekday  business  hours. 
Operator  Y  must  have  a  means  of  receiving 
communications  from  carriers  with  which  it 
interlines  (e.g.,  telephone  answering 
machine,  fax,  computer)  when  no  one  is  in 
the  office. 

Example  2.  Operator  Y  has  the 
responsibility  to  monitor  its  communications 
devices  at  reasonable  intervals  to  ensure  that 
it  can  act  promptly  on  the  basis  of  messages 
received.  If  Operator  Y  receives  a  message 
from  Operator  X  on  its  answering  machine  on 
Friday  night,  notifying  Y  of  the  need  for  an 
accessible  bus  on  Monday  morning,  it  has  the 
responsibility  of  making  sure  that  the 
accessible  bus  is  there  on  Monday  morning. 
Operator  Y  is  not  excused  from  its  obligation 
because  no  one  chedied  the  answering 
machine  over  the  weekend. 

§  37.189    Service  requirefnent  for  OTRB 
demand-responsive  systems. 

(a)  This  section  applies  to  private 
entities  primarily  in  the  business  of 
transporting  people,  whose  operations 
affect  commerce,  and  that  provide 
demand-responsive  OTRB  service. 
Except  as  needed  to  meet  the  other 
requirements  of  this  section,  these 
entities  are  not  required  to  purchase  or 
lease  accessible  buses  in  connection 
with  providing  demand-responsive 
service. 

(b)  Demand-responsive  operators  shall 
ensure  that,  beginning  one  year  from  the 
date  on  which  the  requirements  of  this 
subpart  begin  to  apply  to  the  entity,  any 
individual  with  a  disability  who 
requests  service  in  an  accessible  OTRB 
receives  such  service.  This  requirement 
applies  to  both  large  and  small 
operators. 

(c)  The  operator  may  require  up  to  48 
hours'  advance  notice  to  provide  this 
service. 

(d)  If  the  individual  with  a  disability 
does  not  provide  the  advance  notice  the 
operator  requires  under  paragraph  (a)  of 
this  section,  the  operator  shall 
nevertheless  provide  the  service  if  it  can 
do  so  by  making  a  reasonable  effort. 

(e)  To  meet  this  requirement,  an 
operator  is  not  required  to 
fundamentally  alter  its  normal 
reservation  policies  or  to  displace 
another  passenger  who  has  reserved  a 
seat  on  the  bus.  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (e): 


Example  1.  A  tour  bus  operator  requires  all 
passengers  to  reserve  space  on  the  bus  three 
months  before  the  trip  date.  This  requirement 
applies  to  passengers  with  disabilities  on  the 
same  basis  as  other  passengers. 
Consequently,  an  individual  passenger  who 
is  a  wheelchair  user  would  have  to  request 
an  accessible  bus  at  the  time  he  or  she  made 
his  reservation,  at  least  three  months  before 
the  trip  date.  If  the  individual  passenger  with 
a  disability  makes  a  request  for  space  on  the 
trip  and  an  accessible  OTRB  48  hours  before 
the  trip  date,  the  operator  could  refuse  the 
request  because  all  passengers  were  required 
to  make  reservations  three  months  before  the 
trip  date. 

Example  2.  A  group  makes  a  reservation  to 
charter  a  bus  for  a  trip  four  weeks  in  advance. 
A  week  before  the  trip  date,  the  group 
discovers  that  someone  who  signed  up  for 
the  trip  is  a  wheelchair  user  who  needs  an 
accessible  bus,  or  someone  who  later  buys  a 
seat  in  the  block  of  seats  the  group  has 
reserved  needs  an  accessible  bus.  A  group 
representative  or  the  passenger  with  a 
disability  informs  the  bus  company  of  this 
need  more  than  48  hours  before  the  trip  date. 
The  bus  company  must  provide  an  accessible 
bus. 

Example  3.  While  the  operator's  normal 
deadline  for  reserving  space  on  a  charter  or 
tour  trip  has  passed,  a  number  of  seats  for  a 
trip  are  unfilled.  The  operator  permits 
members  of  the  public  to  make  late 
reservations  for  the  unfilled  seats.  If  a 
passenger  with  a  disability  calls  48  hours 
before  the  trip  is  scheduled  to  leave  and 
requests  a  seat  and  the  provision  of  an 
accessible  OTRB,  the  operator  must  meet  this 
request,  as  long  as  it  does  not  displace 
another  passenger  with  a  reservation. 

Example  4.  A  tour  bus  trip  is  nearly  sold 
out  three  weeks  in  advance  of  the  trip  date. 
A  passenger  with  a  disability  calls  48  hours 
before  the  trip  is  scheduled  to  leave  and 
requests  a  seat  and  the  provision  of  an 
accessible  OTRB.  The  operator  need  not  meet 
this  request  if  it  will  have  the  effect  of 
displacing  a  passenger  with  an  existing 
reservation.  If  other  passengers  would  not  be 
displaced,  the  operator  must  meet  this 
request. 

S  37.1 91    Special  provision  for  small  mixed- 
service  operators. 

(a)  For  purposes  of  this  section,  a 
small  mixed-service  operator  is  a  small 
operator  that  provides  both  fixed-route 
and  demand-responsive  service  and 
does  not  use  more  than  25  percent  of  its 
buses  for  fixed-route  service. 

(b)  An  operator  meeting  the  criteria  of 
paragraph  (a)  of  this  section  may 
conduct  all  its  trips,  including  fixed- 
route  trips,  on  an  advance-reservation 
basis  as  provided  for  demand- 
responsive  trips  in  §  37.189.  Such  an 
operator  is  not  required  to  comply  with 
the  accessible  bus  acquisition/ 
equivalent  service  obligations  of 

§  37.183(b). 

§  37.1 93    interim  service  requirements. 

(a)  Until  100  percent  of  the  fleet  of  a 
large  or  small  operator  uses  to  provide 
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fixed-route  service  is  composed  of 
accessible  OTRBs,  the  operator  shall 
meet  the  following  interim  service 
requirements: 

(1)  Beginning  one  year  from  the  date 
on  which  the  requirements  of  this 
subpart  begin  to  apply  to  the  operator, 
it  shall  ensure  that  any  individual  with 
a  disability  that  requests  service  in  an 
accessible  OTRB  receives  such  service. 

(i)  The  operator  may  require  up  to  48 
hoiu-s'  advance  notice  to  provide  this 
service. 

(ii)  If  the  individual  with  a  disability 
does  not  provide  the  advance  notice  the 
operator  requires,  the  operator  shall 
nevertheless  provide  the  service  if  it  can 
do  so  by  making  a  reasonable  effort. 

(iii)  If  ths  trip  on  which  the  person 
with  a  disability  wishes  to  travel  is 
already  provided  by  an  accessible  bus, 
the  operator  has  met  this  requirement. 

(2)  Before  a  date  one  year  from  the 
date  on  which  this  subpart  applies  to 
the  operator,  an  operator  which  is 
unable  to  provide  the  service  specified 
in  paragraph  (a)  of  this  section  shall 
comply  with  the  requirements  of 
§37.169. 

(3)  Interim  service  under  this 
paragraph  (a)  is  not  required  to  be 
provided  by  a  small  operator  who  is 
providing  equivalent  service  to  its  fixed- 
route  service  as  provided  in 
§37.183(bK2). 

(b)  Some  small  fixed-route  operators 
may  never  have  a  fleet  100  percent  of 
which  consists  of  accessible  buses  (e.g., 
a  small  fixed-route  operator  who 
exclusively  or  primarily  purchases  or 
leases  used  buses).  Such  an  operator 
must  continile  to  comply  with  the 
requirements  of  this  section  with 
respect  to  any  service  that  is  not 
provided  entirely  with  accessible  buses. 

(c)  Before  a  date  one  year  from  the 
date  on  which  this  subpart  applies  to  an 
operator  providing  demand-responsive 
service,  an  operator  which  is  unable  to 
provide  the  service  described  in 

§  37.189  shall  comply  with  the 
requirements  of  §  37.169. 

S  37.195    Purchase  or  lease  of  OTRBs  by 
private  entities  not  primarily  In  the  business 
of  transporting  people. 

This  section  applies  to  all  purchases 
or  leases  of  new  vehicles  by  private 
entities  which  are  not  primarily  engaged 
in  the  business  of  transporting  people, 
with  respect  to  buses  delivered  to  tiiem 
on  or  after  the  date  on  which  this 
subpart  begins  to  apply  to  them. 

(a)  Fixed-route  systems.  If  the  entity 
operates  a  fixed-route  system  and 
purchases  or  leases  an  OTRB  for  or  in 
contemplation  of  use  on  the  system,  it 
shall  meet  the  requirements  of  §  37.183 
(a)  or  (b),  as  applicable. 


(b)  Demand-responsive  systems.  The 
requirements  of  §  37.189  apply  to 
demand-responsive  systems  operated  by 
private  entities  not  primarily  in  the 
business  of  transporting  people.  If  such 
an  entity  operates  a  demand-responsive 
system,  and  purchases  or  leases  an 
OTRB  for  or  in  contemplation  of  use  on 
the  ^stem,  it  is  not  required  to 
purchase  or  lease  an  accessible  bus 
except  as  needed  to  meet  the 
requirements  of  §  37.189. 

§37.197    Remanufactured  OTRBs. 

(a)  This  section  applies  to  any  private 
entity  operating  OTRBs  that  takes  one  of 
the  following  actions: 

(1)  On  or  after  the  date  on  which  this 
subpart  applies  to  the  entity,  it 
remanufactures  an  OTRB  so  as  to  extend 
its  useful  life  for  five  years  or  more  or 
makes  a  solicitation  for  such 
remanufacturing;  or 

(2)  Purchases  or  leases  an  OTRB 
which  has  been  remanufactured  so  as  to 
extend  its  useful  life  for  five  years  or 
more,  where  the  purchase  or  lease 
occurs  after  the  date  on  which  this 
subpart  applies  to  the  entity  and  during 
the  period  in  which  the  useful  life  of  the 
vehicle  is  extended. 

(b)  In  any  situation  in  which  this 
subpart  requires  an  entity  purchasing  or 
leasing  a  new  OTRB  to  purchase  or  lease 
an  accessible  OTRB,  OTRBs  acquired 
through  the  actions  listed  in  paragraph 
(a)  of  this  section  shall,  to  the  maximum 
extent  feasible,  be  readily  accessible  to 
and  usable  by  individuals  with 
disabilities,  including  individuals  who 
use  wheelchairs. 

(c)  For  purposes  of  this  section,  it 
shall  be  considered  feasible  to 
remanufacture  an  OTRB  so  as  to  be 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs, 
unless  an  engineering  analysis 
demonstrates  that  including 
accessibility  features  required  by  this 
part  would  have  a  significant  adverse 
effect  on  the  structural  integrity  of  the 
vehicle. 

§  37.199    Compensation  for  failure  to 
provide  required  vehicles  or  service. 

(a)  Operators  shall  pay  compensation 
to  passengers  with  disabilities  as 
provided  in  this  section  in  the  following 
situations: 

(1)  If  a  demand-responsive  operator 
under  §  37.189  or  a  small  mixed-service 
operator  under  §  37.191  fails  to  provide 
in  a  timely  manner  an  accessible  OTRB 
to  a  passenger  with  a  disability  who  has 
made  a  timely  request  for  such  a  bus; 

(2)  If  a  fixed-route  operator  providing 
interim  service  under  §  37.193(a)(1)  fails 
to  provide  in  a  timely  manner  an 


accessible  OTRB  to  a  passenger  with  a 
disability  who  has  made  a  timely 
request  for  such  a  bus; 

(3)  If  a  small  fixed-route  operator  who 
chooses  to  provide  equivalent  service 
under  §  37.183(b)(2)  fails  to  provide 
equivalent  service  to  a  passenger; 

(4)  If  required  service  is  not  provided 
to  a  passenger  with  a  disability  because 
accessibility  equipment  does  not 
function  or  operator  personnel  do  not 
perform  essential  tasks; 

(5)  If,  for  a  trip  involving  an  interline 
connection  (see  §  37.187),  the  operator 
with  whom  the  passenger  purchases  the 
ticket  or  makes  a  reservation  for  the  trip 
fails  to  communicate  immediately  with 
other  operators  providing  a  portion  of 
the  trip  to  inform  them  of  the  need  for 
an  accessible  bus  or  equivalent  service, 
as  applicable,  with  the  result  that  other 
operators  do  not  provide  the  service 
required  by  this  subpart;  or 

(6)  If  an  operator  required  to  provide 
interim  service  under  §  37.169,  after  the 
date  on  which  this  subpart  begins  to 
apply  to  the  operator,  fails  to  provide 
this  service. 

(b)  When  one  of  the  events  in 
paragraph  (a)  of  this  section  calling  for 
compensation  occurs,  the  operator  shall 
pay  compensation  regardless  of  the 
reason  for  the  failure  to  provide  the 
required  service.  The  only  exception  to 
this  requirement  is  a  situation  in  which, 
for  reasons  beyond  the  control  of  the 
operator,  no  transportation  is  provided 
to  any  passenger. 

(c)  The  amount  of  the  compensation 
shall  be  the  following: 

(1)  On  the  first  occasion  on  which  the 
operator  fails  to  provide  the  required 
service  as  provided  in  paragraph  (a)  of 
this  section  to  any  passenger,  $300; 

(2)  On  the  second  such  occasion, 
$400; 

(3)  On  the  third  such  occasion,  $500; 

(4)  On  the  fourth  such  occasion.  $600; 

(5)  On  the  fifth  and  subsequent  such 
occasions,  $700. 

(d)  The  operator  shall  provide  this 
compensation  to  the  passenger  within 
seven  working  days  of  the  date  on 
which  the  operator  failed  to  provide  the 
accessible  OTRB  or  provide  equivalent 
service,  as  applicable. 

(e)  Payment  of  compensation  under 
this  section  is  not  a  defense  to  legal 
action  brought  against  the  operator  to 
enforce  the  Americans  with  Disabilities 
Act  or  this  part. 

§  37.201    Intemedlate  and  rest  stops. 
(a)  Whenever  an  OTRB  makes  an 
intermediate  or  rest  stop,  a  passenger 
with  a  disability,  including  an 
individual  using  a  wheelchair,  shall  be 
permitted  to  leave  and  return  to  the  bus 
on  the  same  basis  as  other  passengers. 
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The  operator  shall  ensure  that  assistance 
is  provided  to  passengers  with 
disabilities  as  needed  to  enable  the 
passenger  to  get  on  and  off  the  bus  at  the 
stop  (e.g.,  operate  the  lift  and  provide 
assistance  with  securement;  provide 
other  boarding  assistance  if  needed,  as 
in  the  case  of  a  wheelchair  user  who  has 
transferred  to  a  vehicle  seat  because 
other  wheelchair  users  occupied  all 
securement  locations). 

(b)  If  an  OTRB  operator  owns,  leases, 
or  controls  the  facility  at  which  a  rest  or 
intermediate  stop  is  made,  or  if  an 
OTRB  operator  contracts  with  the 
person  who  owns,  leases,  or  controls 
such  a  facility  to  provide  rest  stop 
services,  the  OTRB  operator  shall  ensiue 
the  facility  complies  fully  v^rith 
applicable  requirements  of  the 
Americans  with  Disabilities  Act. 

(c)  If  an  OTRB  equipped  vnth  an 
inaccessible  restroom  is  making  an 
express  run  of  three  hours  or  more 
without  a  rest  stop,  and  a  passenger 
with  a  disability  who  is  unable  to  use 
the  inaccessible  restroom  requests  an 
unscheduled  rest  stop,  the  operator 
shall  make  a  good  faith  effort  to 
accommodate  the  request.  The  operator 
is  not  required  to  make  the  stop. 
However,  if  the  operator  does  not  make 
the  stop,  the  operator  shall  explain  to 
the  passenger  making  the  request  the 
reason  for  its  decision  not  to  do  so. 

S  37.203    Lift  maintenance. 

(a)  The  entity  shall  establish  a  system 
of  regular  and  frequent  maintenance 
checks  of  lifts  sufBcient  to  determine  if 
they  are  operative. 

(b)  The  entity  shall  ensiu«  that 
vehicle  operators  report  to  the  entity,  by 
the  most  immediate  means  available, 
any  failure  of  a  lift  to  operate  in  service. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  when  a  lift  is 
discovered  to  be  inoperative,  the  entity 
shall  take  the  vehicle  out  of  service 
before  the  beginning  of  the  vehicle's 
next  trip  and  ensure  that  the  lift  is 
repaired  before  the  vehicle  returns  to 
service. 

(d)  If  there  is  no  other  vehicle 
available  to  take  the  place  of  an  OTRB 
with  an  inoperable  lift,  such  that  taking 
the  vehicle  out  of  service  before  its  next 
trip  will  reduce  the  transportation 
service  the  entity  is  able  to  provide,  the 
entity  may  keep  the  vehicle  in  service 
with  an  inoperable  lift  for  no  more  than 
five  days  from  the  day  on  which  the  lift 
is  discovered  to  be  inoperative. 

§  37.205    Additional  passengers  wiK>  use 
wheelchairs. 

If  a  number  of  wheelchair  users 
exceeding  the  number  of  securement 
locations  on  the  bus  seek  to  travel  on  a 


trip,  the  operator  shall  assign  the 
securement  locations  on  a  ftrst  come- 
first  served  basis.  The  operator  shall 
offer  boarding  assistance  and  the 
opportunity  to  sit  in  a  vehicle  seat  to 
passengers  who  are  not  assigned  a 
securement  location.  If  the  passengers 
who  are  not  assigned  securement 
locations  are  imable  or  unwilling  to 
accept  this  offer,  the  operator  is  not 
required  to  provide  transportation  to 
them  on  the  bus. 

§37.207    Discriminatory  practices. 

It  shall  be  considered  discrimination 
for  any  operator  to— 

(a)  Deny  transportation  to  passengers 
with  disabilities,  except  as  provided  in 
S  37.5(h); 

(b)  Use  or  request  the  use  of  persons 
other  than  the  operator's  employees 
(e.g.,  family  members  or  traveling 
companions  of  a  passenger  with  a 
disability,  medical  or  public  safety 
personnel)  for  routine  boarding  or  other 
assistance  to  passengers  with 
disabilities,  unless  the  passenger 
requests  or  consents  to  assistance  from 
such  persons; 

(c)  Require  or  request  a  passenger 
with  a  disability  to  reschedule  his  or  her 
trip,  or  travel  at  a  time  other  than  the 
time  the  passenger  has  requested,  in 
order  to  receive  transportation  as 
required  by  this  subpart; 

(d)  Fail  to  provide  reservation  services 
to  passengers  with  disabilities 
equivalent  to  those  provided  other 
passengers;  or 

(e)  Fail  or  refuse  to  comply  with  any 
applicable  provision  of  this  part. 

§  37.209   Training  and  other  requirements. 
OTRB  operators  shall  comply  with  the 
requirements  of  §§  37.161,  37.165- 
37.167.  and  37.173.  For  purposes  of 
§  37.173,  "training  to  proficiency"  is 
deemed  to  include,  as  appropriate  to  the 
duties  of  particular  employees,  training 
in  proper  operation  and  maintenance  of 
accessibility  features  and  equipment, 
boarding  assistance,  securement  of 
mobility  aids,  sensitive  and  appropriate 
interaction  with  passengers  with 
disabilities,  handling  and  storage  of 
mobility  devices,  and  familiarity  with 
the  requirements  of  this  subpart.  OTRB 
operators  shall  provide  refresher 
training  to  personnel  as  needed  to 
maintain  proficiency. 

S  37.21 1    Effect  of  NHTSA  and  FHWA  safety 
rules. 

OTRB  operators  are  not  required  to 
take  any  action  imder  this  subpart  that 
would  violate  an  applicable  National 
Highway  Traffic  Safety  Administration 
or  Federal  Highway  Administration 
safety  rule. 


f  37.21 3    Information  collection 
requirements. 

(a)  This  paragraph  (a)  applies  to 
demand-responsive  operators  under 

§  37.189  and  fixed-route  operators  under 
§  37.193(a)(1)  that  are  required  to,  and 
small  mixed-service  operators  under 
§  37.191  that  choose  to,  provide 
accessible  OTRB  service  on  48  hours' 
advance  notice. 

(1)  When  the  operator  receives  a 
request  for  accessible  bus  service,  the 
operator  shall  complete  lines  1-8  of  the 
Form  A  in  Appendix  A  to  this  subpart. 
The  operator  shall  immediately  provide 
a  copy  of  the  form  to  the  passenger. 

(2J  On  the  scheduled  date  of  the  trip, 
the  operator  shall  complete  lines  9-11 
of  the  form.  In  any  case  in  which  the 
requested  accessible  bus  was  not 
provided,  the  operator  shall 
immediately  provide  a  copy  of  the  form 
to  the  passenger. 

(3)  'The  operator  shall  retain  its  copy 
of  the  completed  form  for  five  years. 
The  operator  shall  make  these  forms 
available  to  Department  of 
Transportation  or  Department  of  Justice 
officials  at  their  request. 

(4)  Beginning  October  29,  2001  for 
large  operators,  and  October  28,  2002  for 
small  operators,  and  on  that  date  in  each 
year  thereafter,  each  operator  shall 
submit  a  summary  of  its  forms  to  the 
Department  of  Transportation.  The 
siunmary  shall  state  the  number  of 
requests  for  accessible  bus  service,  the 
number  of  times  these  requests  were 
met,  and  the  number  of  times 
compensation  was  paid.  It  shall  also 
include  the  name,  address,  telephone 
number,  and  contact  person  name  for 
the  operator. 

(b)  This  paragraph  (b)  applies  to  small 
fixed-route  operators  who  choose  to 
provide  equivalent  service  to  passengers 
with  disabiUties  under  §  37.183(b)(2). 

(1)  The  operator  shall  complete  Form 
B  in  Appendix  A  to  this  subpart  on 
every  occasion  on  which  a  passenger 
with  a  disability  needs  equivalent 
service  in  order  to  be  provided 
transportation. 

(2)  The  operator  shall  provide  one 
copy  of  the  form  to  the  passenger  and 
retain  another  copy  of  the  completed 
form  for  five  years.  The  operator  shall 
make  these  forms  available  to 
Department  of  Transportation  or 
Department  of  Justice  officials  at  their 
request. 

(3)  Beginning  October  28,  2002,  and 
on  that  date  in  each  year  thereafter,  each 
operator  shall  submit  a  summary  of  its 
forms  to  the  Department  of 
Transportation.  The  summary  shall  state 
the  number  of  situations  in  which 
equivalent  service  was  needed,  the 
number  of  times  such  service  was 
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provided,  and  the  number  of  times 
compensation  was  paid.  It  shall  also 
include  the  name,  address,  telephone 
number,  and  contact  person  name  for 
the  operator. 

(c)  Beginning  October  30,  2000  for 
large  operators,  and  October  29,  2001  for 
small  operators,  and  on  that  date  in  each 
year  thereafter,  each  fixed-route 
operator  shall  submit  to  the  Department 
a  report  on  how  many  passengers  with 
disabilities  used  the  lift  to  board 
accessible  buses.  For  fixed-route 
operators,  the  report  shall  reflect 
separately  the  data  pertaining  to  48-hour 
advance  reservation  service  and  other 
service. 

(d)  Each  operator  shall  submit  to  the 
Department,  October  28, 1999  and  each 
year  thereafter  on  that  date,  a  summary 
report  listing  the  number  of  new  buses 
and  used  buses  it  has  purchased  or 
leased  during  the  preceding  year,  and 
how  many  of  the  buses  in  each  category 
are  accessible.  It  shall  also  include  the 
total  number  of  buses  in  the  operator's 
fleet  and  the  name,  address,  telephone 
number,  and  contact  person  name  for 
the  operator. 

(e)  The  information  required  to  be 
submitted  to  the  Department  shall  be 
sent  to  the  following  address:  Biu-eau  of 
Transportation  Statistics,  400  7th  Street, 
SW.,  Washington,  IX  20590. 

§  37.21 5    Review  of  requirements. 

(a)  Beginning  October  28,  2005.  the 
Department  will  review  the 
requirements  of  §  37.189  and  their 
implementation.  The  Department  will 
complete  this  review  by  October  30, 
2006. 

(1)  As  part  of  this  review,  the 
Department  will  consider  factors 
including,  but  not  necessarily  limited 
to,  the  following: 

(i)  The  percentage  of  accessible  buses 
in  the  demand-responsive  fleets  of  large 
and  small  demand-responsive  operators. 

(ii)  The  success  of  small  and  large 
demand-responsive  operators'  service  at 
meeting  the  requests  of  passengers  with 
disabilities  for  accessible  buses  in  a 
timely  manner. 

(iii)  The  ridership  of  small  and  large 
operators'  demand-responsive  service 
by  passengers  with  disabilities. 

(iv)  The  volume  of  complaints  by 
passengers  with  disabilities. 

(v)  Cost  and  service  impacts  of 
implementation  of  the  requirements  of 
§37.189. 

(2)  The  Department  will  make  one  of 
the  following  decisions  on  the  basis  of 
the  review: 

(i)  Retain  §  37.189  without  change;  or 
(ii)  Modify  the  requirements  of 
§  37.189  for  large  and/or  small  demand- 
responsive  operators. 


(b)  Beginning  October  30,  2006,  the 
Department  will  review  the 
requirements  of  §§  37.183,  37.185, 
37.187,  37.191  and  37.193(a)  and  their 
implementation.  The  Department  will 
complete  this  review  by  October  29, 
2007. 

(1)  As  part  of  this  review,  the 
E>epartment  will  consider  factors 
including,  but  not  necessarily  limited 
to,  the  following: 

(i)  The  percentage  of  accessible  buses 
in  the  fixed-route  fleets  of  large  and 
small  fixed-route  operators. 

(ii)  The  success  of  small  and  large 
fixed-route  operators'  interim  or 
equivalent  service  at  meeting  the 
requests  of  passengers  with  disabilities 
for  accessible  buses  in  a  timely  manner. 

(iii)  The  ridership  of  small  and  large 
operators'  fixed-route  service  by 
passeiigers  with  disabilities. 

(iv)  The  volume  of  complaints  by 
passengers  with  disabilities. 

(v)  Cost  and  service  impacts  of 
implementation  of  the  requirements  of 
these  sections. 

(2)  The  Department  will  make  one  of 
the  following  decisions  on  the  basis  of 
the  review: 

(i)  Retain  §§  37.183,  37.185,  37.187, 
37.191,  37.193(a)  without  change;  or 

(ii)  Modify  the  requirements  of 
§§37.183,  37.185.  37.187,  37.191, 
37.193(a)  for  large  and/or  small  fixed- 
route  operators. 

Appendix  A  to  Subpart  H  of  Part  37 — 
Forms  for  Advance  Notice  Requests  and 
Provision  of  Equivalent  Service 

Form  A — For  Use  by  Providers  of  Advance 
Notice  Service 

1.  Operator's  name _; 

2.  Address    


3.  Phone  number:    _ 

4.  Passenger's  name: 

5.  Address:    


5.  Address: 


6.  Phone  number: 

7.  Scheduled  date  and  time  of  trip: 

8.  Date  and  time  of  request: 


9.  Was  accessible  bus  provided  for  trip? 

Yes no 

10.  Was  there  a  basis  recognized  by  U.S. 

Department  of  transportation  regulations 
for  not  providing  an  accessible  bus  for 

the  trip?  Yes no 

If  yes,  explain  ] 


11.  If  the  answers  to  items  9  and  10  were 
both  no,  attach  documentation  that 
compensation  required  by  department  of 
transportation  regulations  was  paid. 

Form  B — For  Use  by  Providers  of  Equivalent 
Service 

1.  Operator's  name 

2.  Address    , 


6.  Phone  number:    

7.  Date  and  time  of  trip:    

8.  Location  of  need  for  equivalent  service: 

9.  Was  equivalent  service  provided  for  trip? 

Yes no 

10.  If  the  answer  to  items  9  and  10  is  no, 

attach  documentation  that  compensation 
required  by  Department  of 
Transportation  regulations  was  paid. 

[PR  Doc.  98-25421  Filed  9-24-98;  2:15  pm] 
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3.  Phone  nimiber:    _ 

4.  Passenger's  name: 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1192 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  38 
RiN2105-^C00 

Americans  with  Disabilities  Act 
Accessibility  Guidelines  for 
Transportation  Vehicles;  Over-the- 
Road  Buses 

AGENCIES:  Architectural  and 
Transportation  Barriers  Compliance 
Board  aind  Department  of 
Transportation. 
ACTION:  Joint  final  rule. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  and  the  Department  of 
Transportation  amend  the  accessibility 
guidelines  and  standards  under  the 
Americans  with  Disabilities  Act  for 
over-the-road  buses  (OTRBs)  to  include 
scoping  and  technical  provisions  for 
lifts,  ramps,  wheelchair  securement 
devices,  and  moveable  aisle  armrests. 
Revisions  to  the  specifications  for  doors 
and  lighting  are  also  adopted.  The 
specifications  describe  the  design 
features  that  an  OTRB  must  have  to  be 
readily  accessible  to  and  usable  by 
persons  who  use  wheelchairs  or  other 
mobility  aids.  The  Department  of 
Transportation  has  published  a  separate 
rule  elsewhere  in  today's  Federal 
Register  which  addresses  when  OTRB 
operators  are  required  to  comply  with 
the  specifications. 
EFFECTIVE  DATE:  October  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Access  Board:  Dennis  Cannon,  Office  of 
Technical  and  Information  Services, 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1331  F 
Street,  NW.,  suite  1000,  Washington,  DC 
20004-1111.  Telephone  number  (202) 
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272-5434  extension  35  (voice);  (202) 
272-5449  (TTY).  Electronic  mail 
address:  cannon@access-board.gov. 

Department  of  Transportation:  Robert 
C.  Ashby,  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street  SW., 
room  10424,  Washington,  DC  20590. 
Telephone  (202)  366-9306  (voice)  or 
(202)  755-7687  (TTY). 

The  telephone  numbers  listed  above 
are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434,  by  pressing 
1  on  the  telephone  keypad,  then  1  again, 
and  requesting  publication  S-22  (Over- 
the-Road  Buses  Final  Rule).  Persons 
using  a  TTY  should  call  (202)  272-5449. 
Please  record  a  name,  address, 
telephone  number  and  request 
publication  S-22.  This  dociunent  is 
available  in  alternate  formats  upon 
request.  Persons  who  want  a  copy  in  an 
alternate  format  should  specify  the  type 
of  format  (cassette  tape.  Braille,  large 
print,  or  computer  disk).  This  dociunent 
is  also  available  on  the  Board's  Internet 
site  (http://www.access-board.gov/ 
rules/otrbfinl.htm). 

Background 

Under  the  Americans  with  Disabilities 
Act  of  1990  (ADA),  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  (Access  Board)  is  responsible  for 
developing  guidelines  to  ensure  that  the 
various  kinds  of  transportation  vehicles 
covered  by  the  law  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.'  42  U.S.C.  12204. 

The  Department  of  Transportation 
(DOT),  which  is  responsible  for  issuing 
regulations  to  implement  the 
transportation  provisions  of  the  ADA,  is 
required  to  include  in  its  r^ulations 
accessibility  standards  for  vehicles  that 
are  consistent  with  the  Access  Board's 
guidelines.  42  U.S.C.  12186. 


■  Tha  AccMS  Board  is  an  indepandant  Fadaral 
aganqr  established  by  section  502  of  the 
Rehabilitation  Act  of  1973,  as  amended,  whose 
primary  mission  is  to  promote  accessibility  for 
individuals  with  disabilities.  The  Access  Board 
consists  of  25  members.  Thirteen  are  appointed  by 
the  President  from  among  the  .public,  a  majority  of 
nvhom  are  required  to  be  individuals  with 
disabilities.  The  other  twelve  are  heads  of  the 
following  Federal  agencies  orlheir  designees  whose 
positions  are  Executive  Level  IV  or  above:  The 
Dapattmants  of  Health  and  Human  Services, 
Education,  Transportation,  Housing  and  Urfaan 
.Development,  Labor,  Interior,  Defense,  Justica, 
Vetenns  A&irs,  and  Commerce;  General  Services 
Administration;  and  United  Slates  Postal  Swvioa. 


For  purposes  of  the  ADA,  an  over-the- 
road  bus  (OTRB)  is  "a  bus  characterized 
by  an  elevated  passenger  deck  located 
over  a  baggage  compartment."  42  U.S.C. 
12181(5).  The  ADA  provides  for 
rulemaking  to  establish  accessibility 
requirements  for  OTRBs  operated  by 
private  entities  to  be  conducted  in  two 
stages:  interim  requirements  and  final 
requirements.  42  U.S.C.  12186.^ 

The  interim  requirements  were 
established  in  1991  and  do  not  require 
any  structural  changes  to  OTRBs.  The 
Access  Board  issued  accessibility 
guidelines  for  OTRBs  that  provided 
technical  specifications  for  non- 
structural design  features  such  as  floor 
surfaces,  lighting,  and  handrails  and 
stanchions.  36  CFR  1192.151  to 
1192.157.  The  DOT  adopted  these 
guidelines  as  its  standards  and  also 
established  interim  requirements  for 
providing  boarding  assistance  and 
accommodating  wheelchairs  and  other 
mobility  aids.  49  CFR  37.169  and  49 
CFR  38.151  to  38.157. 

Prior  to  establishing  the  final 
requirements,  the  Office  of  Technology 
Assessment  was  to  study  issues  related 
to  OTRB  accessibility.  42  U.S.C.  12185. 
The  Office  of  Technology  Assessment 
published  its  study  on  May  16, 1993. 
Requirements  for  accessibility  were  to 
have  taken  effect  by  July  26, 1996,  for 
large  transportation  providers,  and  one 
year  later  for  small  entities.  42  U.S.C. 
12186.  The  National  Highway  System 
Designation  Act  of  1995  (Pub.  L.  104- 
59),  amended  section  306(a)(2)(B)(iii)  of 
the  ADA  by  removing  the  specific 
compliance  dates  and  instead  requiring 
large  transportation  providers  to  comply 
two  years  after  the  issuance  of  the  DOT 
regulation,  and  small  providers  to 
comply  three  years  after  issuance. 

As  a  preliminary  step  to  issuing  final 
requirements,  the  Access  Board  and  the 
DOT  held  a  workshop  in  Washingtcm, 
DC  on  October  21  and  22, 1993,  to 
discuss  issues  related  to  OTRB 
accessibility.  About  30  representatives 
of  the  OTRB  industry  and  disability 
organizations  attended  the  workshop.  At 
the  workshop,  it  was  announced  that 
the  Access  Board  and  the  DOT  were 
considering  amending  the  accessibility 
guidelines  and  standards  for  OTRBs  to 
include  technical  specifications  for: 

•  lifts,  ramps,  and  wheelchair 
securement  devices  based  on  existing 
requirements  for  other  buses  in  36  CFR 
1192.23  and  49  CFR  38.23; 

•  accessible  restrooms  based  on 
existing  requirementsrfor  commuter  and 


intercity  rail  cars  in  36  CFR  1192.107 
and  1192.123,  and  49  CFR  38.107  and 
38.123;  and 

•  front  door  width,  overhead 
clearance  for  doors  with  lifts  or  ramps, 
and  step  riser  height  and  tread  depth. 

On  March  25, 1998.  the  Access  Board 
and  the  DOT  issued  a  joint  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
the  accessibility  guidelines  and 
standards  for  OTRBs,  as  rliscussed  at  the 
workshop.  (63  FR  14571 1.  The  NPRM 
also  proposed  to  revise  the  exterior 
lighting  specification  for  OTRBs  and 
other  buses  based  on  an  equivalent 
facilitation  determination  made  by  the 
DOT. 

The  DOT  published  a  separate  NPRM 
in  the  same  Federal  Regisiter  which 
addressed  when  OTRB  operators  would 
be  required  to  comply  with  those 
specifications.  (63  FR  14560). 

Section-by-Section  Analysis 

A  total  of  14  comments  were  received 
by  the  Board  in  response  to  the  NPRM. 
One  comment  dealt  only  with  issues 
raised  by  the  Department  of 
Transportation's  NPRM  and  did  not 
address  any  items  under  consideration 
by  the  Board.  A  comment  submitted  by 
a  public  transit  operator  wanted  changes 
in  the  number  of  wheelchair  or  mobility 
aid  seating  locations  for  a  96-inch  wide 
bus.  However,  public  operators  are 

subject  to  section .23,  which  was 

not  the  subject  of  this  rulemaking.  A 
manufactiuer  of  urban  transit  buses  was 
concerned  that  some  of  the  provisions 
would  apply  to  such  buses  and  wanted 
a  change  in  the  definition  of  an  OTRB. 
A  manufecturer  of  OTRBs  also 
suggested  a  change  in  the  definition 
because  it  claimed  the  ourent  definiticm 
%vould  not  include  a  45-fuot  OTRB.  In 
fact,  the  definition  at  49  CFR  37.3  does 
not  reference  any  length.^  Since  the 
definition  of  an  OTRB  is  statutory,  the 
Board  has  not  changed  it.  Also,  since 
accessible  restrooms  will  not  be 
required,  the  proposed  sp<>cifications 
have  been  moved  to  a  new  appendix 
section  as  advisory .guidrjice.  Figure  1 
has  been  revised  to  conform  to  the  text 
of  the  regulation. 

Section .31  Lig^iing 

This  section  requires  that  lighting  be 
provided  outside  the  bus  door  to 
illuminate  the  groimd  beyond  the  steps 
and  lift.  This  section  refers  to  urban 
transit  buses  but  is  being  amended  in 


'  OTRBs  purchased  by  public  entities  or  by  a 
contractor  to  rpubiic  entity  must  curremly  meet 
tha  same  accessibility  raquirements  as  do  other 
bnses,  including:i«quiremMits  for  lifts  or  ramps  and 
Wwalchair  sacwanieiil  davicas.  %%  CFR  37.7(c). 


I  The  definition  in  the  Department  of 
Transportation  ngulatit  i  stat'.  s  "Ovar-tha^oad  bos 
means  s  bus  characterized  by  an  elevated  passenger 
deck  over  a  baggage  conipa.mi«nt."  Tha  definition 
of  "Bus"  includes  same  examples  which  in  no  way 
timU  the  scope  of  the  definition.  49  CFR  37.3. 
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this  rulemaking  to  be  consistent  with 
section .157,  below. 

Section .153  Doors,  Steps  and 

Thresholds 

Paragraph  (a)  currently  requires  slip- 
resistant  surfaces  and  no  changes  were 
proposed. 

Paragraph  (b)  currently  requires  step 
edge  contrast  and  proposed  to  add 
requirements  for  step  riser  height  and 
tread  depth. 

Comment.  Commenters  representing 
the  interests  of  people  with  disabilities 
generally  supported  the  requirements 
for  step  risers  and  treads,  citing  the 
benefits  to  some  persons  with  mobility 
limitations  but  who  would  not  want  to 
use  the  lift.  Manufacturers  said  that 
there  was  limited  space  in  the  vestibule 
and  that  decreasing  the  riser  height  and 
increasing  the  tread  depth  would 
require  raising  the  Hrst  step,  increasing 
the  intrusion  of  steps  into  the  aisle, 
interfering  with  structural  components 
or  steering  mechanisms,  decreasing 
bauage  space,  or  some  combination. 

Response.  As  the  NPRM  explained, 
this  proposal  was  similar  to  the 
proposal  for  urban  transit  buses  in  1991, 
which  was  not  adopted.  At  that  time, 
the  Board  was  convinced  that  the 
requirements  were  not  practicable. 
However,  as  the  NPRM  pointed  out, 
there  have  been  some  significant 
changes  in  urban  transit  bus  design  in 
the  intervening  years  and  the  Board 
asked  whether  there  had  been  similar 
changes  in  OTRB  design  that  would 
make  the  provisions  feasible.  The 
documentation  supplied  has  convinced 
the  Board  that  changes  which  have 
occurred  have  not  been  such  that 
meeting  the  proposed  requirements  is 
now  feasible.  Therefore,  the  proposed 
requirements  relating  to  riser  height  and 
tread  depth  havftjiot  been  included  in 
the  final  rule  and  the  provision  will 
remain  unchanged  from  its  current 
specification. 

Paragraph  (c)  specifies  a  minimum 
clear  width  for  doors  (other  than  doors 
in  which  lifts  are  installed;  the  width  of 
such  doors  are  governed  by  the  lift 
width  requirement)  but  would  allow 
tapering  above  48  inches.  This 
paragraph  also  proposed  to  allow 
minimal  protrusion  into  this  clear 
opening  by  hinges  or  operating 
mechanisms,  provided  such  protrusions 
were  between  specified  heights. 

Comment.  Manufacturers  said  that 
some  buses  could  achieve  a  30-inch 
front  door  opening  while  others  could 
only  achieve  a  27-inch  opening,  which 
is  the  current  requirement.  They 
pointed  out  that  the  width  was  a 
function  of  approach  angle,  frt)nt  axle 
location  (whidi  could  affect  axle  weight 


loading),  and  bus  length.  They  also  said 
that  the  rule  should  not  prescribe  hinge 
location,  as  this  could  restrict  design 
options. 

-  Response.  Achieving  the  widest 
possible  door  is  desirable  because  some 
individuals  with  mobility  limitations 
need  to  swing  their  legs  to  the  side  to 
mount  steps.  This  typically  occurs  when 
entering  or  exiting  the  door  itself,  since 
once  through  the  door,  persons  who  use 
crutches  or  walkers  usually  hold  the 
stepwell  handrails  rather  than  using 
their  mobility  aids  while  climbing  the 
steps.  While  lifts  are  required  to 
accommodate  standees,  the  height  of  an 
OTRB  floor  may  make  the  use  of  the  lift 
problematic  for  some  persons. 
Therefore,  the  front  door  should  be  as 
usable  as  possible.  On  the  other  hand, 
the  Board  recognizes  that  there  are 
technical  difficulties  in  providing  wider 
front  doors  in  all  cases.  Therefore,  the 
final  rule  has  been  modified  from  the 
proposal  to  specify  a  30-inch  door 
whenever  possible,  but  has  included  an 
exception  where  this  is  not  feasible.  An 
appendix  note  has  been  added  to 
indicate  the  factors  which  would 
indicate  what  constitutes  infeasibility. 
Also,  the  references  to  hinge  height  have 
been  removed. 

Paragraph  (d)  has  been  added  to 
specify  a  minimum  lift  door  height.  The 
NPRM  specified  a  minimum  height  of 
68  inches,  measured  from  the  highest 
point  of  the  lift  to  the  door  header. 

Comment.  Disability  organizations 
supported  this  provision  as  needed  to 
accommodate  standees  who  would  be 
unable  to  use  the  front  door  steps. 
Manufacturers  said  that  the  door  height 
should  be  measured  from  the  door  sill 
rather  than  the  highest  point  of  the  lift 
platform,  as  proposed.  They  pointed  out 
that  the  platform  would  vary  in  height 
depending  on  load.  For  example,  when 
unloaded,  the  platform  is  designed  to  be 
higher  than  the  sill  so  that  a  wheelchair 
user  exiting  the  bus  would  be  going 
slightly  up,  increasing  the  feeling  of 
security.  Even  a  slight  "drop"  at  the  sill 
might  be  unsettling,  they  said. 

Also,  there  are  different  models  of 
OTRBs  with  characteristics  designed  to 
meet  specific  needs.  The  largest  buses, 
used  primarily  for  sightseeing  tours, 
could  almost  meet  the  requirement. 
However,  there  are  other  models 
designed  to  operate  where  overhead 
clearance  is  restricted  by  bridges, 
tunnels  or  other  facilities.  These 
vehicles  must  have  a  lower  roof  height 
and,  therefore,  could  not  achieve  the 
proposed  door  height.  Still  other  models 
are  designed  primarily  for  "line  haul" 
transportation.  These  vehicles  have  a 
roof  height  nearly  as  high  as  the  largest 
bus  but  a  slightly  higher  floor  to 


decrease  the  interior  volume  and 
increase  luggage  space.  This  reduces  the 
space  which  must  be  air  conditioned 
and,  thus,  improves  fuel  efficiency. 

Response.  The  final  rule  specifies  that 
the  measurement  is  to  be  taken  from  the 
door  sill  and  specifies  a  65-inch 
minimum.  All  dimensions  are  subject  to 
the  dimensional  tolerances  allowed  by 

section .4(b),  consistent  with 

significant  figures  and  rounding 
conventions. 

Section .157  Lighting 

This  section  requires  that  lighting  be 
provided  outside  the  bus  door  to 
illuminate  the  ground  beyond  the  steps 
and  lift. 

Comment.  A  manufacturer  pointed 
out  that  the  typical  sedan  door  on  an 
OTRB  would  block  part  of  the  light  so 
that  the  proposed  requirement  to 
illuminate  the  area  for  three  feet  from 
"all  points"  perpendicular  to  the  step 
would  not  be  practicable. 

Response.  Tne  phrase  "all  points"  has 
been  removed  from  the  final  provision. 

both  here  and  in  section .31.  A 

clarification  has  also  been  added  since 
the  provision  applies  to  doorways  in 
which  lifts  or  ramps  are  installed.  The 
provision  was  originally  written  to 
apply  to  urban  transit  buses  in  which 
the  lift  or  ramp  is  normally  installed  in 
a  door  which  also  includes  steps.  Since 
the  lift  on  an  OTRB  is  installed  in  a 
separate  door,  the  proposed  reference  to 
illumination  perpendicular  to  the  step 
tread  has  no  meaning.  Therefore,  the 
provision  has  been  clarified  to  apply  the 
illumination  requirement  to  the  lift  as 
well. 

Section .  159  Mobility  Aid 

Accessibility 

This  section  provides  the  technical 
requirements  for  lifts,  ramps  and 
securement  systems. 

Paragraph  fa)  provides  the  general 
scoping  for  the  requirements  of  the 
following  paragraphs.  It  specifies  the 
number  of  securement  locations  to  be 
provided  and  requires  sufficient 
clearances  to  allow  a  wheelchair  or 
mobility  aid  user  to  reach  a  securement 
location.  Also,  an  exception  allows  a 
station-based  lift  that  meets  the  same 
requirements  as  would  apply  to  a  lift 
mounted  on  the  vehicle. 

Comment.  An  individual  with  a 
disability  said  that  the  maneuvering 
clearance  required  should  be  spelled  out 
since  his  experience  vvith  his  city's 
buses  was  that  there  is  insufficient  room 
to  maneuver  past  the  driver  position. 

Response.  Unlike  urban  transit  buses, 
lifts  on  OTRBs  are  not  installed  in  the 
front  door.  A  separate  door  is  provided 
in  the  side  of  the  bus  so  a  lift  user  does 
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not  need  to  negotiate  the  aisle  beside  the 
driver.  Therefore,  the  proposed 
provision  is  deemed  adequate  and  no 
change  has  been  made  for  the  final  rule. 

Comment.  A  commenter  objected  to 
the  inclusion  of  the  exception  allowing 
a  station-based  lift  on  safety  grounds 
because  no  lift  would  be  present  on  the 
bus  if  it  stopped  at  a  location  other  than 
the  station. 

Response.  This  exception  is  expected 
to  be  of  limited  use.  It  would  only  apply 
to  the  case  in  which  an  OTRB  traveled 
solely  between  specific  stations  where 
the  station-based  lifts  were  deployed. 
This  might  occur,  for  example,  where  a 
bus  provides  a  scenic  trip  through  a 
park  area  and  only  picks  up  and 
discharges  passengers  at  a  visitors' 
center,  scenic  overlook,  restaurant  or 
similar  locations,  but  does  not  operate 
outside  the  park.  The  Board  expects  this 
situation  to  be  rare  but  the  option  of  a 
station-based  lift  may  provide  some  cost 
saving  and  is,  therefore,  worth 
preserving.  The  exception  has  been 
retained  in  the  final  rule. 

Paragraph  (b)  provides  the  technical 
specifications  for  lifts. 

Comment.  A  commenter  suggested 
that  the  outer  barrier  should  be  five 
inches  high. 

Response.  No  rationale  was  provided 
for  the  recommendation.  The  proposal 
contains  a  performance  requirement  that 
a  common  wheelchair  or  mobility  aid  be 
prevented  from  rolling  off  the  lift 
platform  whenever  the  platform  is  three 
inches  or  more  off  the  ground.  The 
performance  requirement  is  sufficient 
and  no  change  has  been  made  in  the 
final  rule. 

Comment.  One  commenter  said  the 
lift  platform  should  be  prohibited  from 
blocking  the  window  at  the  securement 
location. 

Response.  Such  a  requirement  might 
preclude  the  use  of  some  lifts.  Since  the 
NPRM  did  not  propose  this 
requirement,  there  was  no  opportunity 
for  comment.  Therefore,  the  final  rule 
does  not  include  such  a  requirement. 
An  appendix  note  has  been  added  to 
alert  designers  to  this  concern. 

Paragraph  (c)  provides  technical 
requirements  for  ramps. 

No  comments  were  received  on  this 
paragraph  and  no  changes  have  been 
made. 

Paragraph  (d)  provides  technical 
requirements  for  wheelchair  and 
mobility  aid  seciuement. 

Comment.  Two  comments  expressed 
concerns  about  the  safety  of  the 
proposed  seciuement  requirements  for 
OTRBs  which  travel  at  highway  speeds. 
One  of  these  suggested  that  the 
Department  of  Transportation  not  adopt 
any  requirements  for  transporting 


wheelchairs  on  OTRBs  until  a 
comprehensive  study  is  conducted. 

In  connection  with  this  section,  the 
NPRM  asked  whether  seats  in  OTRBs 
were  required  to  meet  safety  standards 
different  from  those  of  urban  transit 
buses.  One  manufacturer  responded 
saying  the  requirements  were  the  same. 

Response.  Neither  of  the  comments 
which  expressed  safety  concerns 
provided  any  data  to  substantiate  such 
a  concern.  Accessible  OTRBs  have  been 
in  service  in  the  United  States  and 
around  the  world  for  many  years.  The 
Board  is  not  aware  of  any  problems  with 
the  securement  systems. 

Actually,  it  is  not  the  speed  of  the 
vehicle  which  is  critical  but  the 
deceleration  experienced  when  the 
vehicle  stops  suddenly.  The  heavier  the 
vehicle,  the  slower  it  will  come  to  a  stop 
and,  thus,  the  lower  the  deceleration. 
For  this  reason,  the  securement 
requirements  for  vans  and  small  buses 
are  higher  than  for  large  urban  transit 
buses.  OTRBs  are  heavier  still.  In  fact, 
no  securement  of  any  kind  is  required 
for  trains  and  rail  vehicles,  which  may 
reach  speeds  as  high  as  150  miles  per 
hour. 

The  sec\u«ment  requirement  for 
urban  transit  buses  was  derived  fit>m 
the  requirements  for  seats  in  general. 
That  is,  the  force  requirements  were 
designed  to  restrain  a  wheelchair  or 
mobility  aid  to  the  same  extent  as  the 
general  passenger  seats  are  required  to 
be  anchored  to  the  bus  by  motor  vehicle 
safety  standards.  Since  the  seats  in 
OTRBs  are  subject  to  the  same 
requirements  as  urban  transit  buses, 
there  does  not  appear  to  be  any  reason 
to  apply  a  different  standard  to 
securement  systems  in  such  vehicles. 
Consequently,  the  provision  has  not 
been  changed  and  the  Board  sees  no 
evidence  to  suggest  that  the  requirement 
should  be  deferred. 

Section .161  Moveable  Aisle 

Armrests 

This  section  requires  that  at  least  50% 
of  aisle  armrests  be  moveable  to  allow 
persons  with  mobility  limitations  to 
enter  and  exit  the  seats  easier. 

Comment.  The  NPRM  asked  whether 
moveable  aisle  armrests  should  be 
required  to  be  provided  and,  if  so, 
where  and  how  many.  Disability 
organizations  supported  a  requirement 
and  wanted  all  aisle  armrests  to  be 
moveable.  One  organization  said  that  it 
preferred  all  but  no  less  than  50%, 
similar  to  the  regulations  under  the  Air 
Carrier  Access  Act  regulations.  A 
manufacturer  said  that  it  provided  all 
aisle  seats  with  moveable  armrests  as  a 
standard  feature. 


Response.  The  Board  has  decided  to 
require  that  a  mini.'.ium  of  50%  of  the 
aisle  seats,  including  all  those 
removable  or  moveable  seats  at 
seciu«ment  locations  have  moveable 
armrests. 

Regulatory  Process  Matters 

This  final  rule  is  jointly  issued  by  the 
Access  Board  and  the  DOT  to  amend  the 
accessibility  guidelines  and  standards 
for  OTRBs  by  adding  ♦echnical 
specifications  for  ;ifts,  ramps, 
wheelchair  securemenc  devices,  and 
movable  aisle  armrests.  The  final  rule 
also  revises  technical  specifications  for 
doors  and  lighting.  DOT  has  published 
a  separate  final  rule  in  today's  Federal 
Register  which  addresses  when  OTRB 
operators  are  required  to  comply  with 
the  technical  specifications.  The  final 
rules  are  closely  related  and  the  Access 
Board  and  the  DOT  have  treated  them 
as  a  single  regulatory  action  for 
purposes  of  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  in  order 
to  avoid  duplicative  or  unnecessary 
analyses.  The  final  rules  are  a 
significant  regulatory  action  under 
Executive  Order  12866  and  i30T's 
Regulatory  Policits  and  Procedures. 
DOT  has  prepared  a  Regulatory  Impact 
Analysis  (RIA),  which  is  summarized  in 
the  separate  final  ruie  the  DOT  has 
published  in  today's  Federal  Register. 
The  Office  of  Management  and  Budget 
has  reviewed  both  final  rules. 

The  final  rules  are  likely  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  DOT  has 
incorporated  a  Regulatory  Flexibility 
Analysis  into  the  RIA  and  has  included 
provisions  in  the  separate  final  rule 
published  in  today's  Federal  Register  to 
reduce  the  burden  on  small  OTRB 
operators. 

Text  of  Final  Conunon  Rule 

The  text  of  the  final  common  rule 
amendments  to  36  CFR  part  1192  and  49 
CFR  part  38  appear  below. 

1.  Section .31  is  amended  by 

revising  paragraph  (c^  to  read  as  follows: 

S .31    Ughtlng. 

***** 

(c)  The  vehicle  doorways,  including 
doorways  in  which  lifts  or  ramps  are 
installed,  shall  have  outside  light(s] 
which,  when  the  door  is  open,  provide 
at  least  1  foot-candle  of  illumination  on 
the  street  surface  for  a  distance  3  feet 
(&15  mm)  perpendicular  to  the  bottom 
step  tread  or  lift  outer  edge.  Such 
light(s)  shall  be  shielded  to  protect  the 
eyes  of  entering  and  exiting  passengers. 

2.  Section .153  is  amended  by 

revising  paragraph  (c)  ar.d  by  adding 
paragraph  (d)  to  read  as  follows: 
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§ .153    Doors,  stops  and  thresholds. 

(c)(1)  Doors  shall  have  a  minimum 
clear  width  when  open  of  30  inches 
(760  mm),  measured  from  the  lowest 
step  to  a  height  of  at  least  48  inches 
(1220  mm),  from  which  point  they  may 
taper  to  a  minimum  width  of  18  inches 
(457  mm).  The  clear  width  may  be 
reduced  by  a  maximum  of  4  inches  (100 
mm)  by  protrusions  of  hinges  or  other 
operating  mechanisms. 

(2)  Exception.  Where  compliance  with 
the  door  width  requirement  of 
paragraph  (c)(1)  of  this  section  is  not 
feasible,  the  minimum  door  width  shall 
be  27  in  (685  mm). 

(d)  The  overhead  clearance  between 
the  top  of  the  lift  door  opening  and  the 
sill  shall  be  the  maximum  practicable 
but  not  less  than  65  inches  (1651  mm). 

3.  Section .157  is  amended  by 

revising  paragraph  (b)  to  read  as  follows: 

S ^.157    UghUng. 

*        •        •        •        • 

(b)  The  vehicle  doorway  shall  have 
outside  light(s)  which,  when  the  door  is 
open,  provide  at  least  1  foot-candle  of 
illumination  on  the  pathway  to  the  door 
for  a  distance  of  3  feet  (915  mm)  to  the 
bottom  step  tread  or  lift  outer  edge. 
Such  light(s)  shall  be  shielded  to  protect 
the  eyes  of  entering  and  exiting 
passengers. 

4.  Section .159  is  revised  to  read 

as  follows: 

} .189    MobMlty  Id  sccssslbmty. 

(a)(1)  General.  All  vehicles  covered  by 
this  subpart  shall  provide  a  level-change 
mechanism  or  boarding  device  (e.g.,  lift 
or  ramp)  complying  with  paragraph  (b) 
or  (c)  of  this  section  and  sufficient 
clearances  to  permit  a  wheelchair  or 
other  mobility  aid  user  to  reach  a 
securement  location.  At  least  two 
securement  locations  and  devices, 
complying  with  paragraph  (d)  of  this 
section,  shall  be  provided. 

(2)  Exception.  If  portable  or  station- 
based  lifts,  ramps  or  bridge  plates 
meeting  the  applicable  requirements  of 
this  section  are  provided  at  stations  or 
other  stops  required  to  be  accessible 
under  regulations  issued  by  the 
Department  of  Transportation,  the  bus  is 
not  required  to  be  equipped  with  a 
vehicle-borne  device. 

(b)  Vehicle  lift— {I)  Design  load.  The 
design  load  of  the  lift  shall  be  at  least 
600  pounds  (2665  N).  Working  parts, 
such  as  cables,  pulleys,  and  shafts, 
which  can  be  expected  to  wear,  and 
upon  which  the  lift  depends  for  support 
of  the  load,  shall  have  a  safety  factor  of 
at  least  six,  based  on  the  ultimate 
strength  of  the  material.  Nonworking 
parts,  such  as  platform,  frame  and 


attachment  hardware  which  would  not 
be  expected  to  wear,  shall  have  a  safety 
factor  of  at  least  three,  based  on  the 
ultimate  strength  of  the  material. 

(2)  Controls — (i)  Requirements.  The 
controls  shall  be  interlocked  with  the 
vehicle  brakes,  transmission,  or  door,  or 
shall  provide  other  appropriate 
mechanisms  or  systems,  to  ensure  that 
the  vehicle  cannot  be  moved  when  the 
lift  Is  not  stowed  and  so  the  lift  cannot 
be  deployed  unless  the  interlocks  or 
systems  are  engaged.  The  lift  shall 
deploy  to  all  levels  (i.e.,  ground,  curb, 
and  intermediate  positions)  normally 
encountered  in  the  operating  ' 
environment.  Where  provided,  each 
control  for  deploying,  lowering,  raising, 
and  stowing  the  lift  and  lowering  the 
roll-off  barrier  shall  be  of  a  momentary 
contact  type  requiring  continuous 
manual  pressure  by  the  operator  and 
shall  not  allow  improper  lift  sequencing 
when  the  lift  platform  is  occupied.  The 
controls  shall  allow  reversal  of  the  lift 
operation  sequence,  such  as  raising  or 
lowering  a  platform  that  is  part  way 
down,  without  allowing  an  occupied 
platform  to  fold  or  retract  into  the 
stowed  position. 

(ii)  Exception.  Where  the  lift  is 
designed  to  deploy  with  its  long 
dimension  parallel  to  the  vehicle  axis 
and  which  pivots  into  or  out  of  the 
vehicle  while  occupied  (i.e.,  "rotary 
lift"),  the  requirements  of  this  paragraph 
(b)(2)  prohibiting  the  lift  from  being 
stowed  while  occupied  shall  not  apply 
if  the  stowed  position  is  within  the 
passenger  compartment  and  the  lift  is 
intended  to  be  stowed  while  occupied. 

(3)  Emergency  operation.  The  lift  shall 
incorporate  an  emergency  method  of 
deploying,  lowering  to  ground  level 
with  a  lift  occupant,  and  raising  and 
stowing  the  empty  lift  if  the  power  to 
the  lift  fails.  No  emergency  method, 
manual  or  otherwise,  shall  be  capable  of 
being  operated  in  a  manner  that  could 
be  hazardous  to  the  lift  occupant  or  to 
the  operator  when  operated  according  to 
manufacturer's  instructions,  and  shall 
not  permit  the  platform  to  be  stowed  or 
folded  when  occupied,  unless  the  lift  is 
a  rotary  lift  and  is  intended  to  be  stowed 
while  occupied. 

(4)  Power  or  equipment  failure. 
Platforms  stowed  in  a  vertical  position, 
and  deployed  platforms  when  occupied, 
shall  have  provisions  to  prevent  their 
deploying,  falling,  or  folding  any  fester 
than  12  inches/second  (305  mm/sec)  or 
their  dropping  of  an  occupant  in  the 
event  of  a  single  failure  of  any  load 
carrying  component. 

(5)  Platform  barriers.  The  lift  platform 
shall  be  equipped  with  barriers  to 
prevent  any  of  the  wheels  of  a 
wheelchair  or  mobility  aid  from  rolling 


off  the  platform  during  its  operation.  A 
movable  barrier  or  inherent  design 
feature  shall  prevent  a  wheelchair  or 
mobility  aid  from  rolling  off  the  edge 
closest  to  the  vehicle  until  the  platform 
is  in  its  fully  raised  position.  Each  side 
of  the  lift  platform  which  extends 
beyond  the  vehicle  in  its  raised  position 
shall  have  a  barrier  a  minimum  1  Vz 
inches  (13  mm)  high.  Such  barriers  shall 
not  interfere  with  maneuvering  into  or 
out  of  the  aisle.  The  loading-edge  barrier 
(outer  barrier)  which  functions  as  a 
loading  ramp  when  the  lift  is  at  ground 
level,  shall  be  sufficient  when  raised  or 
closed,  or  a  supplementary  system  shall 
be  provided,  to  prevent  a  power 
wheelchair  or  mobility  aid  from  riding 
over  or  defeating  it.  The  outer  barrier  of 
the  lift  shall  automatically  raise  or  close, 
or  a  supplementary  system  shall 
automatically  engage,  and  remain 
raised,  closed,  or  engaged  at  all  times 
that  the  platform  is  more  than  3  inches 
(75  mm)  above  the  roadway  or  sidewalk 
and  the  platform  is  occupied. 
Alternatively,  a  barrier  or  system  may  be 
raised,  lowered,  opened,  closed, 
engaged,  or  disengaged  by  the  lift 
operator,  provided  an  interlock  or 
inherent  design  feature  prevents  the  lift 
ftY>m  rising  unless  the  barrier  is  raised 
or  closed  or  the  supplementary  system 
is  engaged. 

(6)  Platform  surface.  The  platform 
surface  shall  be  free  of  any  protrusions 
of  V4  inch  (6.5  mm)  high  and  shall  be 
slip  resistant.  The  platform  shall  have  a 
minimum  clear  width  of  28V2  inches 
(725  mm)  at  the  platform,  a  minimum 
clear  width  of  30  inches  (760  mm) 
measured  horn  2  inches  (50  mm)  above 
the  platform  surface  to  30  inches  (760 
mm)  above  the  platform,  and  a 
minimum  clear  length  of  48  inches 
(1220  mm)  measured  from  2  inches  (50 
mm)  above  the  surface  of  the  platform 
to  30  inches  (760  mm)  above  the  surface 
of  the  platform.  (See  Figure  1  to  this 
part.) 

(7)  Platform  gaps.  Any  openings 
between  the  platform  surface  and  the 
raised  barriers  shall  not  exceed  Vs  inch 
(16  mm)  in  width.  When  the  platform  is 
at  vehicle  floor  height  with  the  inner 
barrier  (if  applicable)  down  or  retracted, 
gaps  between  the  forward  lift  platform 
edge  and  the  vehicle  floor  shall  not 
exceed  V2  inch  (13  mm)  horizontally 
and  Va  inch  (16  mm)  vertically. 
Platforms  on  semi-automatic  lifts  may 
have  a  hand  hold  not  exceeding  IV2 
inches  (28  mm)  by  4V2  inches  (113  mm) 
located  between  the  edge  barriers. 

(8)  Platform  entrance  ramp.  The 
entrance  ramp,  or  loading-edge  barrier 
used  as  a  ramp,  shall  not  exceed  a  slope 
of  1:8,  measiued  on  level  ground,  for  a 
maximum  rise  of  3  inches  (75  mm),  and 
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the  transition  from  roadway  or  sidewalk 
to  ramp  may  be  vertical  without  edge 
treatment  up  to  V*  inch  (6.5  mm) . 
Thresholds  between  V*  inch  (6.5  mm) 
and  Vz  inch  (13  mm)  high  shall  be 
beveled  with  aslope  no  greater  than  1:2. 

(9)  Platform  deflection.  The  lift 
platform  [not  including  the  entrance 
ramp)  shall  not  deflect  more  than  3 
degrees  (exclusive  of  vehicle  roll  or 
pitch)  in  any  direction  between  its 
unloaded  position  and  its  position  when 
loaded  with  600  poimds  (2665  N) 
applied  through  a  26  inch  (660  mm)  by 
26  inch  test  pallet  at  the  centroid  of  the 
platform. 

(10)  Platform  movement.  No  part  of 
the  platform  shall  move  at  a  rate 
exceeding  6  inches/second  (150  mm/ 
sec)  during  lowering  and  lifting  an 
occupant,  and  shall  not  exceed  12 
inches/second  (300  mm/sec)  during 
deploying  or  stowing.  This  requirement 
does  not  apply  to  the  deployment  or 
stowage  cycles  of  lifts  that  are  manually 
deployed  or  stowed.  The  maximum 
platform  horizontal  and  vertical 
acceleration  when  occupied  shall  be 
0.3g. 

(11)  Boarding  direction.  The  lift  shall 
permit  both  inboard  and  outboard  facing 
of  wheelchair  and  mobility  aid  users. 

(12)  Use  by  standees.  Lifts  shall 
accommodate  persons  using  walkers, 
crutches,  canes  or  braces  or  who 
otherwise  have  difficulty  using  steps. 
The  platform  may  be  marked  to  indicate 
a  preferred  standing  position. 

(13)  Handrails.  Platforms  on  lifts  shall 
be  equipped  with  handrails  on  two 
sides^  which  move  in  tandem  with  the 
hft,  and  which  shall  be  graspable  and 
provide  support  to  standees  throughout 
the  entire  lift  operation.  Handrails  shall 
have  a  usable  component  at  least  8 
inches  (200  mm)  long  with  the  lowest 
portion  a  minimum  30  inches  (760  mm) 
above  the  platform  and  the  highest 
portion  a  maximum  38  inches  (965  mm) 
above  the  platform.  The  handrails  shall 
be  capable  of  withstanding  a  force  of 
100  poimds  (445  N)  concentrated  at  any 
point  on  the  handrail  without 
permanent  deformation  of  the  rail  or  its 
supporting  structure.  The  handrail  shall 
have  a  cross-sectional  diameter  between 
IV4  inches  (32  mm)  and  V/2  inches  (38 
mm)  or  shall  provide  an  equivalent 
grasping  surface,  and  have  eased  edges 
with  comer  radii  of  not  less  than  Vs  inch 
(3.5  mm).  Handrails  shall  be  placed  to 
provide  a  minimiun  1 V2  inches  (38  mm) 
knuckle  clearance  from  the  nearest 
adjacent  surface.  Handrails  shall  not 
interfere  with  wheelchair  or  mobility 
aid  maneuverability  when  entering  or 
leaving  the  vehicle. 

(c)  Vehicle  ramp — (1)  Design  load. 
Ramps  30  indies  (760  mm)  or  longer 


shall  support  a  load  of  600  pounds 
(2665  N),  placed  at  the  centroid  of  the 
ramp  distributed  over  an  area  of  26 
inches  by  26  inches  (660  mm  by  660 
mm),  with  a  safety  factor  of  at  least  3 
based  on  the  ultimate  strength  of  the 
material.  Ramps  shorter  than  30  inches 
(760  mm)  shall  support  a  load  of  300 
pounds  (1332  N). 

(2)  Ramp  surface.  The  ramp  surface 
shall  be  continuous  and  slip  resistant: 
shall  not  have  protrusions  from  the 
surface  greater  than  Vt  inch  (6.5  mm) 
high;  shall  have  a  clear  width  of  30 
inches  (760  mm);  and  shall 
accommodate  both  four-wheel  and 
three-wheel  mobility  aids. 

(3)  Ramp  threshold.  The  transition 
bom  roadway  or  sidewalk  and  the 
transition  from  vehicle  floor  to  the  ramp 
may  be  vertical  without  edge  treatment 
up  to  V4  inch  (6.5  mm).  Changes  in  level 
between  V*  inch  (6.5  mm)  and  y2  inch 
(13  mm)  shall  be  beveled  with  a  slope 
no  greater  than  1:2. 

(4)  Ramp  barriers.  Each  side  of  the 
ramp  shall  have  barriers  at  least  2 
inches  (50  mm)  high  to  prevent  mobility 
aid  wheels  from  slipping  off. 

(5)  Slope.  Ramps  snallhave the  least 
slope  practicable  and  shall  not  exceed 
1:4  when  deployed  to  ground  level.  If 
the  height  of  the  vehicle  floor  from 
which  the  ramp  is  deployed  is  3  inches 
(75  mm)  or  less  above  a  6  inch  (150  mm) 
curb,  a  maximum  slope  of  1:4  is 
permitted;  if  the  height  of  the  vehicle 
floor  &t>m  which  the  ramp  is  deployed 
is  6  inches  (150  mm)  or  less,  but  greater 
than  3  inches  (75  mm),  above  a  6  inch 
(150  mm)  curb,  a  maximum  slope  of  1:6 
is  permitted;  if  the  height  of  the  vehicle 
floor  ftY>m  which  the  ramp  is  deployed 
is  9  inches  (225  mm)  or  less,  but  greater 
than  6  inches  (150  mm),  above  a  6  inch 
curb,  a  maximimi  slope  of  1:8  is 
permitted;  if  the  height  of  the  vehicle 
floor  from  which  the  ramp  is  deployed 
is  greater  than  9  inches  (225  mm)  above 
a  6  inch  (150  mm)  curb,  a  slope  of  1:12 
shall  be  achieved.  Folding  or 
telescoping  ramps  are  permitted 
provided  they  meet  all  structural 
requirements  of  this  section. 

C6)  Attachment.  When  in  use  for 
boarding  or  alighting,  the  ramp  shall  be 
firmly  attached  to  the  vehicle  so  that  it 
is  not  subject  to  displacement  when 
loading  or  unloading  a  heavy  power 
mobility  aid  and  that  no  gap  batween 
vehicle  and  ramp  exceeds  Vb  inch  (16 
mm). 

(7)  Stowage.  A  compartment, 
securement  system,  or  other  appropriate 
method  shall  be  provided  to  ensiue  that 
stowed  ramps,  including  portable  ramps 
stowed  in  the  passenger  area,  do  not 
impinge  on  a  passenger's  wheelchair  or 
mobility  aid  or  pose  any  hazard  to 


passengers  in  the  event  of  a  sudden  stop 
or  maneuver. 

(8)  Handrails.  If  provided,  handrails 
shall  allow  persons  with  disabilities  to 
grasp  them  from  outside  the  vehicle 
while  starting  to  board,  and  to  continue 
to  use  them  throughout  the  boarding 
process,  and  shall  have  the  top  between 
30  inches  (760  mm)  above  the  ramp 
surface.  The  handrails  shall  be  capable 
of  withstanding  a  force  of  100  pounds 
(445  N)  concentrated  at  any  point  on  the 
handrail  without  permanent 
deformation  of  the  rail  or  its  supporting 
structure.  The  handrail  shall  have  a 
cross-sectional  diameter  between  IVt 
inches  (32  mm)  and  IV2  inches  (38  mm) 
or  shall  provide  an  equivalent  grasping 
surfece,  and  have  eased  edges  with 
comer  radii  of  not  less  than  Ve  inch  (3.5 
mm).  Handrails  shall  not  interfere  with 
wheelchair  or  mobility  aid 
maneuverability  when  entering  or 
leaving  the  vehicle. 

(d)  Securement  devices — (1)  Design 
load.  Securement  systems,  and  their 
attachments  to  vehicles,  shall  restrain  a 
force  in  the  forward  longitudinal 
direction  of  up  to  2,000  pounds  (8,880 
N)  per  securement  leg  or  clamping 
mechanism  and  a  minimum  of  4,000 
pounds  (17,760  N)  fcH-  each  mobiUty  aid. 

(2)  Location  and  size.  The  securement 
system  shall  be  placed  as  near  to  the 
accessible  entrance  as  practicable  and 
shell  have  a  clear  floor  area  of  30  inches 
(760  mm)  by  48  inches  (1220  mm).  Such 
space  shall  adjoin,  and  may  overlap,  an 
access  path.  Not  more  than  6  inches 
(150  mm)  of  the  required  clear  floor 
space  may  be  accommodated  for 
footrests  under  another  seat,  modesty 
panel,  or  other  fixed  element  provided 
there  is  a  minimum  of  9  inches  (230 
mm)  &t)m  the  floor  to  the  lowest  part  of 
the  seat  overhanging  the  space. 
Securement  areas  may  have  fold-down 
seats  to  accommodate  other  passengers 
when  a  wheelchair  or  mobiUty  aid  is  not 
occupying  the  area,  provided  the  seats, 
when  folded  up,  do  not  obstruct  the 
clear  floor  space  required.  (See  Figure  2 
to  this  part.) 

(3)  Mobility  aids  accommodated.  The 
securement  system  shall  secure 
common  wheelchairs  and  mobiUty  aids 
and  shall  either  be  automatic  or  easily 
attached  by  a  person  familiar  with  the 
system  and  mobility  aid  and  having 
average  dexterity. 

(4)  Orientation.  At  least  one 
securement  device  or  system  required 
by  paragraph  (a)  of  this  section  shall 
secure  the  wheelchair  or  mobility  aid 
facing  toward  the  front  of  the  vehicle. 
Additional  securement  devices  or 
systems  shall  secure  the  wheelchair  or 
mobility  aid  facing  forward  or  rearward. 
Where  the  wheeldbair  or  mobility  aid  is 
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secured  facing  the  rear  of  the  vehicle,  a 
padded  barrier  shall  be  provided.  The 
padded  barrier  shall  extend  h-om  a 
height  of  38  inches  (965  mm)  from  the 
vehicle  floor  to  a  height  of  56  inches 
(1420  mm)  from  the  vehicle  floor  with 
a  width  of  18  inches  (455  mm),  laterally 
centered  immediately  in  back  of  the 
seated  individual.  Such  barriers  need 
not  be  solid  provided  equivalent 
protection  is  afforded. 

(5)  Movement.  When  the  wheelchair 
or  mobility  aid  is  secured  in  accordance 
with  manufactiirer's  instructions,  the 
securement  system  shall  limit  the 
movement  of  an  occupied  wheelchair  or 
mobility  aid  to  no  more  than  2  inches 
(50  mm)  in  any  direction  imder  normal 
vehicle  operating  conditions. 

(6)  Stowage.  When  not  being  used  for 
securement,  or  when  the  securement 


area  can  be  used  by  standees,  the 
securement  system  shall  not  interfere 
with  passenger  movement,  shall  not 
present  any  hazardous  condition,  shall 
be  reasonably  protected  from  vandalism, 
and  shall  be  readily  accessed  when 
needed  for  use. 

(7)  Seat  belt  and  shoulder  harness. 
For  each  wheelchair  or  mobility  aid 
securement  device  provided,  a 
passenger  seat  belt  and  shoulder 
harness,  complying  with  all  applicable 
provisions  of  the  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  part  571), 
shall  also  be  provided  for  use  by 
wheelchair  or  mobility  aid  users.  Such 
seat  belts  and  shoulder  harnesses  shall 
not  be  used  in  lieu  of  a  device  which 
secures  the  wheelchair  or  mobility  aid 
itself. 


5.  Section .161  is  added  to 

subpart  G  to  read  as  follows: 


§- 


..1 61    Moveable  aisle  annrests. 


A  minimum  of  50%  of  aisle  seats, 
including  all  moveable  or  removable 
seats  at  wheelchair  or  mobility  aide 
securement  locations,  shall  have  an 
armrest  on  the  aisle  side  which  can  be 
raised,  removed,  or  retracted  to  permit 
easy  entry  or  exit. 

6.  A  heading  is  added  at  the  end  of 

part preceding  the  figures  to  read 

as  follows: 

Figures  to  Part 


7.  Figures  1  and  2  are  revised  to  read 
as  follows: 


HLUNG  CODE  4910-«2-P 
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(a) 

sideviewf 


(b) 
front  view 


Figure  1 
Wheelchair  or  Mobility  Aid  Envelope 


1220 


Figure  2 
Toe  Clearance  Under  a  Fixed  Elennent 


BIUINO  CODE  4«10-«2-C 
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8.  Appendix  to  Part is  amended 

by  adcUng  a  new  section  VI  to  read  as 
follows: 

Appendix  to  Part 


VI.  Over-the-Hoad  Buses 

A.  Door  Width   - 

Achieving  a  30  inch  wide  front  door  on  an 
over-the-road  bus  is  considered  not  feasible 
if  doing  so  would  necessitate  reduction  of  the 
bus  approach  angle,  relocating  the  front  axle 
rearward,  or  increasing  the  bus  overall 
length. 

B.  Restrootns 

The  fbllowing  is  provided  to  assist 
manufocturers  and  designers  to  create 
restrooms  which  can  be  used  by  people  with 
disabilities.  These  specifications  are  derived 
from  requirements  for  rail  vehicles  and 
represent  compromises  between  space 
needed  for  use  and  constraints  imposed  by 
vehicle  dimensions.  As  a  result,  some 
persons  with  disabilities  cannot  use  a 
restroom  which  meets  these  specificatioas 
and  operators  who  do  provide  such 
restrooms  should  provide  passengers  with 
disabilities  sufficient  advance  information 
about  design  so  that  those  passengers  can 
assess  their  ability  to  use  them.  Designers 
should  provide  additional  space  beyond 
these  minimum  specifications  whenever 
possible. 

(1)  If  an  accessible  restroom  is  provided,  it 
should  be  designed  so  as  to  allow  a  person 
using  a  wheeldiair  or  mobility  aid  to  enter 
and  use  such  restroom  as  specified  in 
paragraphs  (l](a)  through  (e)  of  section  VI.B 
of  this  appendix. 

(a)  The  minimum  clear  floor  area  should  be 
35  inches  (890  mm)  by  60  inches  (1525  mm). 
Permanently  installed  fixtures  may  overlap 
this  area  a  maximum  of  6  inches  (150  mm), 

if  the  lowest  portion  of  the  fixture  is  a 
minimum  of  9  inches  (230  mm)  above  the 
floor,  and  may  overlap  a  maximum  of  19 
inches  (485  mm),  if  the  lowest  portion  of  the 
fixture  is  a  minimum  of  29  inches  (740  mm) 
above  the  floor,  provided  such  fixtiires  do  not 
interfere  with  access  to  the  water  closet. 
Fold-down  or  retractable  seats  or  shelves  may 
overlap  the  clear  floor  space  at  a  lower  height 
provided  they  can  be  easily  folded  up  or 
moved  out  of  the  way. 

(b)  The  height  of  the  water  closet  should 
be  17  inches  (430  mm)  to  19  inches  (485  mm) 
measured  to  the  top  of  the  toilet  seat.  Seats 
should  not  be  sprung  to  return  to  a  lifted 
position. 

(c)  A  grab  bar  at  least  24  inches  (610  mm) 
long  should  be  mounted  behind  the  water 
closet,  and  a  horizontal  grab  bar  at  least  40 
inches  (1015  mm)  long  should  be  mounted 
on  at  least  one  side  wall,  with  one  end  not 
more  than  12  inches  (305  mm)  from  the  back 
wall,  at  a  height  between  33  inches  (840  mm) 
and  36  inches  (915  mm)  above  the  floor. 

(d)  Faucets  and  flush  controls  should  be 
operable  with  one  hand  and  should  not 
require  tight  grasping,  pinching,  or  twisting 
of  the  wrist.  The  force  required  to  activate 
controls  should  be  no  greater  than  5  lbs  (22.2 
N).  Controls  for  flush  valves  should  be 


mounted  no  more  than  44  inches  (1120  mm) 
above  the  floor. 

(e)  Doorways  on  the  end  of  the  enclosure, 
opposite  the  water  closet,  should  have  a 
minimum  clear  opening  width  of  32  inches 
(815  mm).  Door  latches  and  hardware  should 
be  operable  with  one  hand  and  should  not 
require  tight  grasping,  pinching,  or  twisting 
of  the  wrist. 

(2)  Accessible  restrooms  should  be  in  close 
proximity  to  at  least  one  seating  location  for 
p>ersons  using  mobility  aids  and  should  be 
connected  to  such  a  space  by  an 
unobstructed  path  having  a  minimum  wridth 
of  32  inches  (815  mm). 

C.  Visibility  Through  a  Window 

Care  should  be  taken  so  that  the  lift  does 
not  obscure  the  vision  of  the  person 
occupying  the  seciirement  position. 

Adoption  of  Final  Common  Rule 

The  agency  specific  proposals  to  adopt  the 
final  conmion  rule,  which  appears  at  the  end 
of  the  common  preamble,  are  set  forth  below. 

Architectural  aiid  Transportation 
Bairiera  Compliance  Board 

36  CFR  Part  1192 

List  of  Subjects  in  36  CFR  Part  1192 

Buses,  Civil  rights,  bidividuals  with 
disabilities.  Mass  transportation. 
Railroads,  Transportation. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  1192  of  title  36 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1192-AMERiCANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
TRANSPORTATION  VEHICLES 

1.  The  authority  citation  for  36  CFR 
part  1192  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  12204. 

$1192.31    [Ammided] 

2.  Section  1192.31  is  amended  by 
revising  paragraph  (c)  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 

§1192.153    [Amended] 

3.  Sectipn  1192.153  is  amended  by 
revising  paragraph  (c)  and  by  adding 
paragraph  (d)  to  read  as  set  forth  at  the 
end  of  the  common  preamble. 

§1192.157    [Amended] 

4.  Section  1192.157  is  amended  by 
revising  paragraph  (b)  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 

§1192.159    [Revised] 

5.  Section  1192.159  is  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 


$1192.161    [Addwl] 

6.  Section  1192.161  is  added  to 
subpart  G  to  read  as  set  forth  at  the  end 
of  the  common  preamble. 

PART  1192    [AMENDED] 

7.  A  heading  is  added  at  the  end  of 
part  1192  preceding  the  figures  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

8.  Figures  1  and  2  are  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

Appendix  to  Part  1192    [Amended] 

9.  The  appendix  to  Part  1192  is 
amended  by  adding  section  VI  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

Authorized  by  vote  of  the  Access 
Board  on  July  IS  and  September  9, 
1998. 

Thurman  M.  Davis,  Sr., 
Chair,  Architectural  and  Transportation 
Barriers  Compliance  Board. 

DEPARTMENT  OF 
TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  38 

List  of  Subjects  in  49  CFR  Part  38 

Buses,  Civil  rights.  Individuals  with 
disabilities,  Mass  transportation. 
Railroads,  Transportation. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  38  of  title  49  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  38— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  SPECIFICATIONS  FOR 
TRANSPORTATION  VEHICLES 

1.  The  authority  citation  for  49  CFR 
part  38  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  12101-12213;  49 
U.S.C  322. 

$38.31    [Amended] 

2.  Section  38.31  is  amended  by 
revising  paragraph  (c)  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 

$38,153    [Amended] 

3.  Section  38.153  is  amended  by 
revising  paragraph  (c)  and  by  adding 
paragraph  (d)  to  read  as  set  forth  at  the 
end  of  the  common  preamble. 

$38,157    [Amended] 

4.  Section  38.157  is  amended  by 
revising  paragraph  (b)  to  read  as  set 
forth  at  the  end  of  the  common 
preamble. 
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{38.159    [Rwriaadq 

5.  Section  38.159  is  revised  to  read  as 
set  forth  at  the  end  of  the  common 
preamble. 

f  38.161    [AckM] 

6.  Section  38.161  is  added  to  subpart 
G  to  read  as  set  forth  at  the  end  of  the 
common  preamble. 

PART  38  [AMENDED] 

7.  The  existing  heading  preceding  the 
figures  is  removed  and  a  new  heading 
is  added  at  the  end  of  part  38  preceding 
the  figures  to  read  as  set  forth  at  the  end 
of  the  common  preamble. 

8.  Figvues  1  and  2  are  revised  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

9.  The  appendix  to  Part  38  is 
amended  by  adding  section  VI  to  read 
as  set  forth  at  the  end  of  the  common 
preamble. 

Dated:  September  17, 1998. 
Rodney  E.  Slater, 
Secretaty  of  Transportation. 
[FR  Doc.  98-25420  Filed  9-24-98;  2:15  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  73 

[FRL-«164-1] 
RIN  2060-AG86 

Acid  Rain  Program:  1998  Reallocation 
of  Allowances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  nrfe. 

summary:  Title  IV  of  the  Clean  Air  Act, 
as  amended  by  the  Clean  Air  Act 
Amendments  of  1990.  ("the  Act") 
authorizes  the  Environmental  Protection 
Agency  ("EPA"  or  "Agency")  to 
establish  the  Acid  Rain  Program.  The 
purpose  of  the  Acid  Rain  Program  is  to 
reduce  significantly  emissions  of  sulfur 
dioxide  and  nitrogen  oxides  from 
electric  generating  plants  in  order  to 
reduce  the  adverse  health  and  ecological 
impacts  of  acidic  deposition  (or  acid 
rain)  resulting  from  such  emissions.  On 
March  23. 1993,  the  Agency 
promulgated  a  final  rule  ("1993  rule") 
allocating  allowances  to  utility  units. 
That  rule  provided  the  methodology  for 
revising  the  allocation  of  allowances  for 
utility  units  in  1998.  as  required  by  Title 
rv.  On  December  27, 1996.  the  Agency 
proposed  changes  ("1996  proposal")  to 
unadjusted  allowances  for  certain  units. 
These  changes  were  proposed  to 
respond  to  litigation  over  the  Agency's 
interpretation  of  section  405(c)  of  the 
Act,  to  correct  documented  Agency 
errors  in  making  the  allocations,  and  to 
incorporate  more  recent  information  on 
whether  or  not  certain  new  units  met 
requirements  pertaining  to  their 
construction  or  commencement  of 
commercial  operation.  On  January  7, 
1998,  the  Agency  proposed  ("1998 
proposal")  to  revise  allowance 
allocations  using  the  methodology  in 
the  1993  rule.  Today's  rule  implements 
the  revision  methodology  in  the  1993 
rule,  based  on  the  1998  proposal,  and 
Incorporates  final  changes  to  unadjusted 
allowances  based  on  the  1996  proposal. 
DATES:  This  rule  is  effective  October  28, 
1998. 

ADDRESSES:  Docket.  Docket  No.  A-97- 
24,  containing  supporting  information 
used  to  develop  the  rule  is  available  for 
public  inspection  and  copying  from  8:00 
a.m.  to  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  at 
EPA's  Air  Docket  Section  (6102), 
Waterside  Mall,  Room  M1500. 1st  Floor, 
401  M  Street  S.W.,  Washington,  D.C. 
20460.  Information  on  the  allowance 
revisions  in  the  1996  proposal,  which 
are  reflected  in  this  rule,  is  in  Docket 


No.  A-95-56.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Barylski  at  (202)  564-9074  or 
Dwight  Alpem  at  (202)  564-9151,  Acid 
Rain  Division  (6204J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  D.C.  20460; 
or  the  Acid  Rain  Hotline  at  (202)  564- 
9620.  Electronic  copies  of  this 
rulemaking  and  technical  support 
documents  can  be  accessed  through  the 
Acid  Rain  Division  website  at 
www.epa.gov/acidrain.  These 
documents  are  also  available  in  the 
Docket  listed  above. 

SUPPLEMENTARY  INFORMATION: 

Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  this  rule  is  available 
only  by  filing  a  petition  for  review  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  within  60  days  of 
today's  publication  of  these  final  rule 
revisions.  Under  section  307(b)(2)  of  the 
Act.  the  requirements  that  are  the 
subject  of  today's  document  may  not  be 
challenged  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

I.  Affected  Entities 

II.  Background 

III.  Part  73:  Allowances 

A.  Method  for  Revision 

B.  Units  under  Section  405(i)(2) 

C.  Surrender  of  Allowances  and  Return  and 

Distribution  of  Allowance  Auction 
Proceeds 

D.  Revision  of  the  Repowering  Reserve 

E.  Treatment  of  Allocations  to  Certain  Units 

under  Table  B 

F.  Revised  Tables 

G.  Miscellaneous 

IV.  National  Allowance  Data  Base 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Act,  Executive  Orders 

12875  and  13084 

C.  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility 

E.  Children's  Health  Protection 

F.  National  Technology  Transfer  and 

Advancement  Act 

G.  Submission  to  Congress  and  the  General 

Accounting  Office 

I.  AfiTected  Entities 

Entities  potentially  regulated  by  this 
action  are  fossil-fuel  fired  boilers  or 
turbines  that  serve  generators  producing 
electricity  for  sale.  Regulated  categories 
and  entities  include: 


Category 

Examples  of  regu- 
lated entities 

Industry 

Electric  service 
providers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  72.6  and  the 
exemptions  in  §§  72.7,  72.8  and  72.14  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

II.  Background 

The  overall  goal  of  the  Acid  Rain 
Program  is  to  achieve  significant 
environmental  benefits  through 
reductions  in  emissions  of  sulfur 
dioxide  (SO2)  and  nitrogen  oxides 
(NOx),  the  primary  precursors  of  acid 
rain.  To  achieve  this  goal  at  the  lowest 
cost  to  society,  the  program  employs 
both  traditional  and  innovative,  market- 
based  approaches  for  controlling  air 
pollution.  In  addition,  the  program 
encourages  energy  efficiency  and 
promotes  pollution  prevention. 

Title  IV  of  the  Clean  Air  Act  sets  as 
a  primary  goal  the  reduction  of  annual 
SO2  emissions  by  10  million  tons  below 
1980  levels.  To  achieve  these  SO2 
emissions  reductions,  the  law  requires  a 
two-phase  tightening  of  restrictions 
placed  on  fossil  fuel-fired  power  plants. 
Phase  I  began  in  1995  and  affected  110 
mostly  coal-burning  electric  utility 
plants  located  in  21  eastern  and 
midwestem  states.  Phase  n,  beginning 
in  2000,  tightens  the  annual  emissions 
limits  imposed  on  the  large,  higher 
emitting  plants  regulated  in  Phase  I  and 
also  sets  restrictions  on  other  smaller  or 
cleaner  plants  fired  by  coal,  oil,  or  gas. 
Title  rv  also  requires  certain  coal-fired 
units  to  reduce  their  emissions  of  NOx 
to  a  level  achievable  through 
installation  of  applicable  NOx  reduction 
technology.  (See  40CFR  part  76.) 

The  centerpiece  of  the  Acid  Rain 
Program  is  a  unique  trading  system  in 
which  allowances  (each  authorizing  the 
emission  of  up  to  one  ton  of  SO2)  may 
be  bought  and  sold  at  prices  determined 
by  the  free  market.  Most  existing  utility 
units  are  allocated  allowances  based  on 
formulas  specified  in  the  Act.  Affected 
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Utility  units  are  required  to  limit  SO2 
emissions  to  the  number  of  allowances 
they  hold,  but  because  allowances  are 
transferrable,  utilities  may  meet  their 
emissions  control  requirements  in  the 
most  cost-effective  manner. 

This  rule  concerns  the  allocation  of 
allowances  for  Phase  II  of  the  program. 
Phase  II  allowances  were  allocated  by 
the  1993  rule  (58  FR  15634,  March  23, 
1993).  However,  section  403(a)(1)  of  the 
Act  requires  EPA  to  publish  a  revised 
statement  of  allowance  allocations  no 
later  than  June  1, 1998.  That  revision 
must  account  for  units  eligible  for 
allowances  under  section  405(g)(4) 
(imits  commencing  operation  from  1992 
through  1995),  section  405(i)(2)  (units 
that  reduce  their  emissions  rates),  and 
section  409  (units  with  approved 
repowering  extensions).  The  1993  rule 
established  the  methodology  for  the 
1998  revision  of  allowance  allocations, 
which  is  codified  at  40  CFR  §  73.11. 
This  rulemaking  implements  the 
revision  methodology. 

m.  Part  73:  Allowances 

A.  Method  for  Revision 

In  order  to  facilitate  consideration  of 
the  many  issues,  EPA  has  chosen  to 
prepare  the  1998  revision  of  allowance 
allocations  in  a  staged  approach.  The 
1996  proposal  (61  FR  68349)  was  the 
first  stage  and  included  deletion  of 
certain  unaffected  units  from  Table  2  of 
§  73.10,  changes  in  unadjusted 
allowances  of  certain  units,  and  deletion 
of  units  from  and  addition  of  units  to 
Table  3  of  §  73.10.  The  comment  period 
ran  from  December  27, 1996  through 
February  10, 1997.  The  issues  raised  in 
the  1996  proposal  are  discussed 
primarily  in  this  subsection  and 
subsections  B  and  C  below,  regarding 
imits  imder  section  405(i)(2).of  the  Act 
and  surrender  of  allowances  and  return 
and  distribution  of  allowance  atrction 
proceeds. 

The  second  stage  was  the  1998 
proposal  (63  FR  0714).  EPA  proposed  to 
follow  the  1993  reallocation 
methodology  set  forth  in  the  existing 
§§  73.11  and  73.12  and  apply  it  to  the 
data  in  NADB  version  2.2,  v^ch  is 
discussed  below.  The  technical  support 
document  explaining  in  detail  the 
application  of  the  1998  reallocation 
methodology  is  included  in  the  docket 
Docket  Item  A-97-24  IV-A-02, 
Technical  Documentation  for  the  1998 
Reallocation  of  Allowances  (hereinafter, 
"Technical  Documentation").  The 
comment  period  ran  from  January  7, 
1998  through  March  9, 1998.  The  issues 
raised  in  the  1998  proposal  are 
discussed  in. subsections  B,  C,  D,  and  E 
below,  regarding  units  under  section 


405(i)(2)  of  the  Act,  surrender  of 
allowances  and  return  and  distribution 
of  allowance  auction  proceeds,  the 
repowering  reserve,  and  units  listed 
imder  Table  B  of  section  405(g)(2)  of  the 
Act.  Also,  as  discussed  below,  the 
regulatory  tables  allocating  allowances 
are  consolidated  into  a  single, 
simplified  table. 

Changes  proposed  in  the  first  stage 
(the  1996  proposal)  and  the  second  stage 
(the  1998  proposal)  (including  the 
revised  allowance  allocations  resulting 
from  the  application  of  the  1993 
reallocation  methodology)  are  finalized 
in  today's  action  as  one  final  rule,  the 
last  stage  of  the  1998  reallocations.  In 
the  1996  proposal,  EPA  proposed  to 
revise  imadjusted  allowances  for  certain 
units,  to  include  certain  units  on  the 
original  allocation  tables,  and  to  delete 
some  units  from  the  original  tables.  See 
61  FR  68340,  68355-362.  The  1996 
proposal  included  rule  language  that 
would  implement  these  allowance- 
related  revisions  by  amending  specific 
entries  in  the  original  allowance  tables 
(Tables  2  and  3  of  §  73.10).  These 
proposed  revisions  were  supported  by 
all  commenters  that  addressed  them 
during  the  comment  period  on  the  1996 
proposal.  The  proposal  to  revise  the 
number  of  unadjusted  basic  allowances 
for  Rodemacher  unit  2  was  made  final 
in  S  73.10(b)(3)  on  October  24, 1997.  All 
the  other  proposed  revisions  were  left  to 
be  addressed  in  today's  final  rule.  62  FR 
55460,  55471  and  55486,  October  24. 
1997. 

However,  unlike  the  1996  proposal 
which  would  have  amended  the  original 
Tables  2  and  3  of  §  73.10,  the  1998 
proposal  would  consolidate  those  tables 
into  one  new  Table  2  and  republish  the 
entire  table.  Comments  on  the  1998 
proposal  supported  consolidation  and 
republishing  Table  2.  EPA  is  herein 
adopting  that  approach  and  is,  for  the 
reasons  stated  in  the  1996  proposal, 
including  in  the  new  table  all  the 
allowance-related  revisions  proposed  in 
1996.  Consequently,  the  proposed  rule 
language  from  the  1996  proposal 
amending  entries  in  the  original  Tables 
2  and  3  is  unnecessary  and  not  adopted 
in  today's  rule.  Fiuther,  because 
Rodemacher  imit  2's  revised  unadjusted 
basic  allowances  that  were  finalized  on 
October  24, 1997  are  incorporated  in  the 
new  Table  2,  separate  language  adopted 
in  the  October  1997  rule  is  no  longer 
necessary  and  is  removed  by  today's 
rule.  EPA  emphasizes  that  Rodemacher 
imit  2  retains  its  revised  unadjusted 
basic  allowances  which  are  reflected  in 
the  new  Table  2  (see  the  Technical 
Dociunentation  for  details),  rather  than 
through  a  special  provision  amending 
the  original  Table  2. 


B.  Units  Under  Section  405(i)(2) 

A  few  units  may  be  eligible  for  a 
special  allocation  method  based  on 
eligibility  requirements  (which  include. 
inter  alia,  a  maximum  level  for  the 
unit's  actual  emission  rate)  under 
section  405(i)(2).  In  the  1993  rule.  EPA 
preliminarily  determined  that  six  units 
may  be  eligible  and  listed  those  units 
and  resulting  allowances  in  Table  4  of 
§  73.10(d).  Further,  EPA  required,  in 
§  73.19,  that  the  actual  1997  emission 
rate  be  used  to  determine  eUgibility  for 
section  405(i)(2)  allowances. 

In  the  1996  proposal,  EPA  proposed 
to  modify  §  73.19  to  use  1996  actual  SO2 
emissions  rate  data  as  reported  by  the 
imit's  continuous  emissions  monitoring 
system  (CEMS)  imder  part  75,  rather 
than  1997  emissions  data  collected  by 
the  Energy  Information  Administration 
(EIA),  to  determine  whether  the  units 
are  eligible.  In  a  comment  on  the  1996 
proposal,  the  owner  of  one  of  the 
affected  plants  requested  that  the  actual 
emission  rate  as  of  January  1,  2000  be 
used  for  determining  eligibility  and  that, 
if  the  unit  did  not  qualify,  its  additional 
allowances  be  rescinded  and  not 
reallocated.  Because  the  comment  raised 
a  significant  new  option,  the  1998 
proposal  reopened  the  issue  of  which 
calendar  year  emission  rate  EPA  should 
use  for  the  determination  of  eligibility 
and  whether  EPA  should  reallocate  any 
unallocated  allowances  reserved  for 
allocation  under  section  405(i)(2)  to 
other  utility  units  after  the  1998 
rulemaking. 

1.  Calendar  Year  Emission  Rate 

In  section  405(i)(2)(B)  of  the  Act,  one 
criterion  for  eligibility  is  that  the  "actual 
emissions  rate  is  less  than  1.2  lbs/ 
mmBtu  as  of  January  1,  2000."  In  the 
1992  allowance  allocation  proposal  (57 
FR  29940,  29956,  July  7.  1992).  EPA 
concluded  that  the  statutory  phrase  "as 
of  January  1,  2000"  meant  that  the 
calendar  year  1999  emission  rate  should 
be  used.  However,  in  the  1992  proposal. 
EPA  also  discussed  a  perceived 
discrepancy  between  the  use  of  the  1999 
emission  rate  under  section  405(i)(2)(B) 
and  the  mandate  imder  section  403(a)(1) 
that  allowance  allocations  be  finalized 
no  later  than  June  1, 1998.  In  the  1993 
rule  (58  FR  15710).  EPA  decided  to  use 
calendar  year  1997  emission  rates 
because  1997  would  be  the  latest  year  of 
emissions  data  prior  to  the  required 
final  allocation  in  1998. 

In  the  1998  proposal.  EPA  requested 
comment  on  three  options  for  which 
calendar  year  of  emissions  rate  data  to 
use:  (1)  1997.  as  in  the  1993  rule;  (2) 
1999,  as  requested  in  a  comment  on  the 
1996  proposal;  or  (3)  the  firat  calendar 
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year,  from  1996  up  to  1999,  when  the 
unit's  emissions  are  less  than  the 
required  1.2  Ib/mmBtu  rate.  For  all 
options,  emissions  data  would  be  that 
reported  using  the  CEMS  under  40  CFR 
part  75. 

Five  comments  were  received  on  this 
issue.  Two  recommended  using 
calendar  year  1997.  Three 
recommended  option  three  above,  the 
first  year  from  1996  through  1999  that 
the  emissions  rate  is  less  than  1.2  lb/ 
mmBtu.  One  comment  also 
recommended  that  the  final  rule  reflect 
the  understanding  that  once  a  unit 
achieves  an  emission  rate  below  1.2  lb/ 
mmBtu.  it  will  be  eligible  for  section 
405(i)(2)  allowances  and  no  further 
demonstrations  of  eligibility  will  need 
to  be  made. 

EPA  believes  that  the  option  of  using 
the  first  calendar  year,  from  1996 
through  1999,  is  the  best  option.  In 
contrast  to  the  other  options,  this  option 
provides  an  incentive  to  tmits 
potentially  eligible  for  allowances  under 
section  405(i)(2)  to  achieve  an  emission 
rate  of  less  than  1.2  Ib/mmBtu  as  soon 
as  possible  while  allowing  the  full 
statutory  timeframe  to  achieve  such  a 
rate.  Further,  as  discussed  below.  Table 
2  of  §  73.10(b)  shows  the  alternate 
allowance  allocations  for  such  imits  if 
they  qualify  or  if  they  fail  to  qualify  for 
section  405(i)(2)  allowances.  EPA 
maintains  that  this  approach  reasonably 
squares  section  405(i)(2)  with  the 
requirement  that  EPA  finalize  allowance 
allocations  in  1998.  Allowances 
calculated  for  units  potentially  eligible 
under  section  405(i)(2)  will  be  held  in 
the  Allowance  Tracking  System  and 
will  not  be  aveiilable  for  use  or  transfer 
until  the  units  are  determined  to  be 
eligible  for  the  allowances.  If  a  unit 
becomes  eligible  during  1996  through 
1999  for  such  allowances,  the 
allowances  will  be  made  available  for 
use  or  transfer.  EPA  review  of  annual 
CEMS  data  is  generally  completed  by 
May  following  the  calendar  year  of  that 
data.  Thus,  EPA  believes  that  the 
allowances  could  be  made  available  by 
June  follovdng  the  year  for  which  the 
eligible  imit  first  has  an  emission  rate  of 
less  than  1.2  Ib/mmBtu.  Also,  as 
requested  by  the  commenter,  EPA  is 
clarifying  that  once  the  imit  achieves  an 
emission  rate  of  less  than  1.2  Ib/mmBtu, 
that  unit  will  not  be  required  to  make 
further  demonstrations  of  eligibility. 

2.  Unallocated  Allowances 

EPA  also  sought  comment  regarding 
whether  any  unallocated  allowances 
reserved  for  allocation  imder  section 
405(i)(2)  should  be  reallocated  to  other 
utility  units  after  the  1998  rulemaking. 
EPA  proposed  that  any  allowances 


reserved  for  allocation  under  section 
405(i)(2)  that  are  not  actually  allocated 
based  on  1996  through  1999  emissions 
should  not  be  utilized  or  otherwise 
reallocated  to  other  utility  units.  One 
commenter  believed  that  this  option 
fulfills  the  statutory  requirements  for 
finalized  allowance  allocations  in  1998 
and  for  using  emissions  data  as  of 
January  1,  2000.  Also,  the  commenter 
pointed  out  that  section  403(a)(1)  does 
not  require  EPA  to  allocate  exactly  8.9 
million  basic  allowances,  but  no  more 
than  8.9  million  allowances.  As  the 
commenter  emphasized,  the  allocation 
under  section  405(i)(2)  is  no  more  than 
5000  allowances,  or  only  0.05  percent  of 
the  unadjusted  basic  allowances.  In  the 
1998  proposal.  EPA  noted  that  the 
administrative  burden  of  reallocating 
the  allowances  would  be  considerable, 
due  to  the  need  to  develop  allowance 
software  and  to  recalculate  all  basic 
allowances  and  refinalize  Table  2  of 
§  73.10(b). 

A  number  of  other  comments  were 
received  in  this  issue.  One  commenter 
agreed  that  reallocation  was  overly 
burdensome  and  not  mandated  in  the 
statute.  Another  considered  reallocation 
to  be  compelled  by  law  but  suggested 
that  selling  any  remaining  allowances  at 
the  annual  auction  (and  distributing  the 
proceeds  on  a  pro  rata  basis  to  the 
utility  units)  would  be  sufficient. 
Another  commenter  recommended 
allocating  any  remaining  allowances  to 
affected  "industrial  units"  that  have  not 
received  allowance  allocations.' 

EPA  has  further  analyzed  section 
405(i)(2)  and  determined  that  there  will, 
in  fact,  be  no  imallocated  allowances 
imder  section  405(i)(2).  Thus,  the 
question  of  whether  or  how  to  reallocate 
them  is  moot.  Section  405(i)(2)  limits 
the  number  of  allowances  available 
under  the  section  to  5000.  The  only 
situation  in  which  there  could  be 
unallocated  allowances  under  section 
405(i)(2)  would  be  if  the  total  number  of 
allowances  for  which  all  units  eligible 
under  section  405(i)(2)  qualified  was 
less  than  5000.  Two  xmits  (Anclote  1 
and  2)  are  eligible  for  section  405(i)(2) 
allowances,  based  on  1997  CEMS  data, 
and  would  qualify  for  more  than  5000 
allowances  if  there  were  no  limit  on 
section  405(i)(2)  allowances.^  See 
Docket  Item  A-97-24  IV-C-01  (letter 


■  This  comment  is  also  addressed  in  section  IV  of 
this  preamble. 

'Anclote  1  would  qualify  for  4038  allowances 
under  section  405(i](2].  and  Anclote  2  would 
qualify  for  4400  allowances,  if  allowances  under 
section  405(i)(2)  were  not  limited  to  5000.  In 
addition  to  the  allowances  for  Anclote  1  and  2, 
Detroit  Edison's  Monroe  1  would  be  eligible  for  571 
allowances,  Monroe  2  for  1423,  Monroe  3  for  1280, 
and  Monroe  4  for  2676. 


explaining  basis  for  concluding  that 
Anclote  1  and  2  qualify  for  section 
405(i)(2)  allowances).  Thus,  even  if  no 
other  units  qualify  for  section  405(i)(2) 
allowances,  all  5000  section  405(i)(2) 
allowances  will  still  be  allocated  and 
there  will  be  no  allowances  remaining 
to  reallocate  or  auction. 

3.  Allocations  in  Table  2 

The  allowance  allocations  for  all  six 
potentially  eligible  units  in  Table  2  will 
reflect  section  405(i)(2)  allowances 
calculated  on  the  assumption  that  all  six 
units  will  in  fact  be  eligible  for  section 
405(i)(2)  allowances.  Each  unit  is 
allocated  its  proportionate  share  of  the 
available  section  405(i)(2)  allowances. 
Anclote  units  1  and  2  have  already  been 
determined  to  be  eligible  for  allowances 
under  section  405(i)(2).  As  noted  above, 
until  units  are  determined  to  be  eligible 
for  allowance  allocations  under  section 
405(i)(2),  their  additional  allowances 
from  this  section  will  be  held  in  the 
Allowance  Tracking  System  and  will 
not  be  available  for  transfer.  If  the 
Monroe  units  are  not  eligible  for  section 
405(i)(2)  allowances  as  of  January  1, 
2000.  additional  405(i)(2)  allowances 
will  be  available  to  Anclote  and  are 
shown  in  footnote  4  of  Table  2. 
Monroe's  allowance  allocations  without 
additional  allowances  from  section 
405(i)(2)  are  also  shown  in  footnote  4  of 
Table  2. 

Footnote  4  of  Table  2  of  §  73.10  of  the 
1998  proposal  did  not  properly  reflect 
the  effect  of  ineligibility  by  some  but  not 
all  six  units.  The  methodology  used  by 
EPA  to  calculate  the  allowances 
(provided  in  Appendix  C  of  the 
Technical  Documentation)  correctly 
reflects  the  effect  of  ineligibility  of 
units.  In  today's  final  rule.  EPA  is 
correcting  footnote  4  of  Table  2  to  be 
consistent  with  this  methodology. 

C.  Surrender  of  Allowances  and  Return 
and  Distribution  of  Allowance  Auction 
Proceeds 

As  required  under  section  416  of  the 
Act  and  subpart  E  of  part  73.  EPA  has 
facilitated  the  auction  of  allowances 
since  1993.  Phase  I  and  Phase  II 
allowances  are  deducted  as  shown  in 
Tables  1  and  2  of  40  CFR  73.10.  Phase 
n  deductions  are  calculated  as  a  fixed 
percentage  of  each  unit's  unadjusted 
basic  allowances,  so  the  total  number  of 
allowances  reserved  equals  250.000. 
Each  unit's  designated  representative 
then  receives  a  portion  of  the  proceeds 
frt)m  the  auction  based  on  the  number 
of  allowances  deducted. 

Tlie  1996  proposal  changed  the 
unadjusted  basic  allowances  for  a  few 
imits,  deleted  many  units  from  Tables  2 
and  3  of  §  73.10.  and  added  a  few  units 
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to  the  Tables.  The  1996  proposal  stated 
that  the  designated  representative  of 
each  unit  to  be  deleted  that  has  received 
an  allowance  allocation  must  surrender 
the  allowances  to  the  Agency  and  must 
return  any  proceeds  received  from  the 
auction.  The  1996  proposal  also 
provided  that  the  Agency  would,  in  a 
future  action,  explain  how  the  returned 
proceeds  would  be  redistributed.  No 
comments  were  received  on  the  issues 
of  the  allowance  surrender  and  return 
and  redistribution  of  proceeds  in  the 
1996  proposal. 

The  1998  proposal  clarified  how 
proceeds  from  the  auction  would  be 
distributed.  In  the  1998  proposal,  the 
Agency  considered  the  following 
objectives:  minimization  of  the  number 
of  allowances  and  proceeds  to  be 
surrendered;  minimization  of  any 
disruption  to  the  Allowance  Tracking 
System;  and  fair  distribution  of 
proceeds.  The  Agency  recognized  that 
five  auctions  had  already  taken  place 
and  proceeds  had  been  distributed  and 
that  providing  a  complete  redistribution 
of  proceeds  based  on  the  1996  proposal 
would  be  extremely  burdensome  to  the 
Agency  while  providing  a  minimal 
benefit  to  any  unit.  Therefore,  the 
Agency  rejected  the  option  of  a 
complete  redistribution  of  auction 
proceeds.  However,  the  Agency  found 
that  providing  no  redistribution  would 
be  unfair  for  the  few  affected  imits  that 
had  their  unadjusted  basic  allowance 
allocation  changed  or  were  foimd  for  the 
first  time  to  be  eligible  to  receive 
allocations,  in  the  1996  proposal.^ 
Moreover,  EPA  explained  that,  as 
provided  in  the  1996  proposal,  all  units 
deleted  from  the  tables  of  affected  ujiits 
must  surrender  any  allowances  and 
return  any  proceeds  received.  Very  few 
of  the  units  deleted  had  designated 
representatives  and  so  were  not  able  to 
transfer  any  allowances  or  receive  any 
proceeds. 

The  Agency's  1998  proposal 
provided,  for  all  auctions  completed 
before  the  finalization  of  this 
rulemaking  (including  the  1998  auction) 
that:  (1)  units  deleted  from  Table  2  of 
§  73.10.  and  units  deleted  from  Table  3 
and  not  added  to  Table  2,  would 
surrender  any  allowances  allocated  and 
return  any  proceeds  received;  (2) 
affected  units  that  had  changes  to  their 
unadjusted  basic  allowance  allocation 
would  receive  proceeds  based  on  the 
changed  allocation;  and  (3)  the  proceeds 


^  A  total  of  17  units  are  in  this  category,  as 
explained  in  the  1996  proposal.  Nine  units  have 
changes  due  to  resolution  of  litigation.  Three  units 
have  changes  due  to  data  errors  by  the  Agency.  Four 
units  were  found  to  be  eligible  for  allocations.  One 
unit.  Twin  Oak  2,  as  discussed  below,  is  eligible 
only  for  allocations  under  section  40S(g)(2). 


for  all  other  units  would  not  be 
changed.  To  implement  this,  the  1998 
proposal  provided  a  colimin  in  Table  2 
listing  the  number  of  allowances  each 
unit  has  provided  for  each  auction 
taking  place  from  1993  through  1998 
(with  modifications  bom  the  original 
Tables  2  and  3  for  the  17  units  listed  in 
footnote  3  above  and  for  units  deleted 
from  Tables  2  or  3).  References  in 
proposed  §  73.27  to  allowances 
deducted  for  auctions  before  June  1, 
1998  cited  this  new  column.  Five 
comments  were  received  on  this  issue  in 
the  1998  proposal.  One  commenter 
thought  the  proposal  was  fair.  However, 
another  stated  that  the  method  results  in 
some  proceeds  from  auctions  from  1993 
through  1998  being  retained  by  the 
Agency,  contrary  to  law.  Two  options 
were  posed  in  comments  regariUng  how 
remaining  proceeds  should  be  dealt 
with.  One  option  would  be  for  the 
Agency  to  redistribute  those  proceeds 
on  a  pro  rata  basis,  although  the  method 
for  such  redistribution  need  not  be  as 
rigorous  as  a  full  redistribution.  The 
other  option  would  allow  the  Agency  to 
dedicate  the  funds  for  educational  and 
research  activities  related  to  emissions 
trading.  While  this  second  option  is 
innovative,  the  Agency  has  decided  not 
to  dedicate  the  funds  to  education  and 
research  because  of  the  lack  of  express 
Agency  authority  to  use  auction 
proceeds  in  this  way. 

EPA  continues  to  believe,  for  the 
reasons  stated  in  the  1996  proposal,  that 
the  allowance  surrender  and  return  of 
proceeds  are  necessary.  However,  EPA 
concludes  that  a  simple  pro  rata 
redistribution  of  the  proceeds  from  the 
allowances  meets  the  requirements  of 
the  Act  and  is  not  overly  burdensome. 
To  fairly  redistribute  all  remaining 
proceeds,  EPA  will  use  values  in 
Column  D  of  new,  final  Table  2  (1993- 
98  Purchase  Year  Reserve  Deduction), 
which  were  included  in  the  1998 
proposal,  to  determine  each  unit's  pro 
rata  share  of  the  remaining  funds.  "This 
methodology  is  set  forth  in  revised 
§  73.27(b)(4).  Each  unit's  designated 
representative  will  receive  one  check  for 
all  five  years  of  additional  auction 
proceeds. 

Also,  as  explained  in  the  proposal, 
existing  paragraphs  (b)(4)  and  (c)(4)  of 
§  73.27  are  ujmecessary  because 
allowances  fit>m  calendar  years  2010 
and  thereafter  are  not  auctioned  before 
2003.  No  comments  were  received 
concerning  the  elimination  of  the 
paragraphs,  which  is  implemented  in 
today's  action. 

Finally,  today's  final  rule  requires  in 
§  73.10(b)(3)  the  surrender  of  allowances 
and  retvuTi  of  proceeds.  In  order  to  make 
clear  which  specific  imits  are  subject  to 


this  requirement,  the  paragraph 
includes  a  new  table  of  the  imits,  the 
numl>er  of  allowances  to  be 
surrendered,  and  the  value  of  proceeds 
to  be  returned.  This  table  replaces  the 
general  provisions  in  the  1996  proposal 
(§  73.10(b)(5)  and  (c)(3))  which  required 
allowance  surrender  and  return  of 
proceeds  without  naming  the  units. 

Today's  final  rule  also  requires 
completion  of  the  allowance  surrender 
and  return  of  proceeds  no  later  than  60 
days  after  the  effective  date  of  this  final 
rule. 

D.  Revision  of  the  Repowering  Reserve 

Finalization  of  the  allowance 
allocations  is  also  dependent  upon  a 
reasonably  accurate  calculation  of  the 
number  of  allowances  allocated  for 
units  with  Phase  II  repowering 
extensions  under  section  409  of  the  Act. 
See  42  U.S.C.  7651  and  40  CFR  72.44. 
For  the  1993  rule,  EPA  estimated  that  a 
set-aside  of  up  to  500,000  allowances 
could  be  needed  for  repowering 
extensions.  EPA  based  this  number  on 
an  estimate  of  10  GW  of  capacity  being 
repowered.  To  create  the  set-aside,  EPA 
withheld  50,000  allowances  for  each 
year  frt)m  2000  through  2009  from  Phase 
n  units'  basic  allowance  allocations.  58 
FR  15642.  In  the  1998  proposal,  the 
Agency  maintained  a  set  aside  of 
500,000  allowances  for  repowering  but 
stated  that  it  would  reduce  the  set-aside 
in  the  final  rule  to  the  amoimt  necessary 
to  implement  all  activated  approved 
repowering  plans.  Today's  action, 
therefore,  reduces  the  reserve  to  27,124 
allowances. 

One  commenter  pointed  out  that  the 
1998  proposal  modified  the  method  of 
calculating  repowering  allowances  in 
§  73.21.  EPA  has  reviewed  the  provision 
and  agrees  that  the  Agency 
inadvertently  changed  the  method  of 
calculating  allowances,  as  opposed  to 
merely  correcting  a  reference.  The  1993 
rule  (at  §  73.21)  provided  that  a  unit's 
repowering  allowances  equal  the 
number  of  allowances  calculated  under 
section  409(c)  less  the  unit's  adjusted 
basic  allowances  calculated  under 
§  73.11.  The  commenter  correctly  noted 
that  the  1998  proposal,  which  modified 
§  73.21  to  remove  reference  §  73.11  and 
to  refer  instead  to  proposed  Table  2 
Column  C,  had  the  effect  of  increasing 
the  repowering  reserve.  Proposed  Table 
2  Colimrn  C  actually  reflects  a  different 
and  generally  lower  value  than  adjusted 
basic  allowances;  using  the  lower  value 
in  Table  2  Column  C  increases  the 
calculated  repowering  allowances  and, 
thus,  increases  the  repowering  reserve. 
However,  the  commenter  recommended 
that  a  unit's  repowering  allowances 
equal  the  number  of  allowances  under 
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section  409(c)  less  the  unit's  unadjusted 
basic  allowances.  While  this  would 
result  in  a  smaller  repowering  reserve, 
it  is  not  consistent  with  the  1993  rule. 

As  stated  in  the  1998  proposal,  EPA 
is  using  the  method  of  calculation  from 
the  1993  rule.  To  implement  that 
method  in  today's  final  rule,  EPA  is 
including,  in  place  of  the  reference  to 
§  73.11,  a  table  listing  the  units  with 
activated  repowering  plans  and  the 
estimated  maximum  number  of  adjusted 
basic  allowances  for  which  they  qualify. 
See  Technical  Documentation, 
Appendix  A. 

Of  the  16  petitions  for  repowering  that 
were  filed  prior  to  the  1998  proposal, 
only  two  plans  have  been  activated, 
representing  11  imits.  Using  the 
calculation  method  from  the  1993  rule, 
the  maximum  number  of  allowances 
needed  for  the  repowering  reserve  is 
27,124  allowances.  See  Docket  Item  A- 
97-24  rV-B-01  (explaining  calculation 
of  maximum  number  of  repowering 
allowances).  While  EPA  is  estimating 
the  units'  maximum  repowering 
allowances  in  order  to  estimate  more 
accurately  the  number  of  allowances  to 
reserve  for  repowering,  these  estimates 
are  not  final  determinations  of  the 
allowances  to  be  allocated  to  specific 
units.  The  final  determinations  will  be 
made  in  case-by-case  proceedings  on 
each  repowering  extension  plan,  and  the 
actual  allocations  may  differ  from  the 
estimates.  The  allowances  for  this 
reserve  are  provided  by  deducting  one- 
tenth  of  the  reserve  from  unit  allowance 
allocations  for  each  year  from  2000 
through  2009.  Because  this  reserve  is 
much  smaller  than  that  proposed,  most 
units  are  allocated  more  allowances  in 
today's  final  Table  2,  for  years  2000 
through  2009  than  in  the  1998  proposal. 
Note  that,  because  repowering 
allowances  have  not  been  allocated,  the 
reserve  is  set  at  the  maximum  that  may 
be  needed  to  implement  the  two 
activated  plans.  If  fewer  repowering 
allowances  are  allocated  than  provided 
in  the  reserve,  EPA  will  use  the 
allowance  forfeiture  and  reallocation 
provisions  at  §  73.21(c)  to  reallocate  any 
remaining  allowances. 

Because  the  reserve  is  not  evenly 
divisible  over  the  ten  years,  EPA  has 
had  to  consider  the  best  method  of 
setting  aside  allowances  for  the  reserve. 
If  EPA  were  to  set  aside  a  smaller 
number  of  allowances  than  will  be 
needed  for  the  reserve  (2712  each  year 
for  ten  years)  and  create  four  additional 
allowances  to  complete  the  reserve, 
those  four  allowances  would  be  in 
excess  of  the  8.9  million  cap.  As  an 
alternative,  EPA  could  set  aside  more 
allowances  annually  (2713)  and  provide 
a  method  whereby  Uie  excess  six 


allowances  (27130  minus  27124)  would 
be  equitably  distributed.  EPA  believes 
the  second  approach  better  reflects  the 
intent  of  title  IV.  As  mentioned  above, 
any  allowances  remaining  in  the 
repowering  reserve  will  be  distributed 
by  the  allowance  forfeiture  formula  in 
the  repowering  regulations. 

However,  as  witn  setting  the  reserve, 
usiAg  the  existing  allowance  forfeiture 
equation  at  §  73.21(c)(2),  if  the  number 
of  allowances  to  be  forfeited  is  not 
evenly  divisible  by  ten,  will  result  in 
allowances  remaining  after  forfeiture. 
EPA  has  reviewed  the  existing  rule  and 
has  determine4  that  it  is  not  necessary 
to  spread  forfeited  allowances  across  ten 
years.  To  create  the  repowering  reserve, 
allowances  were  taken  from  ten  years' 
allowance  accounts.  However,  all 
allowances  in  the  reserve  were 
renumbered  to  have  a  use  date  of  2000. 
Therefore,  EPA  does  not  consider  it 
necessary  to  renumber  again  any 
forfeited  allowances  for  use  years  other 
than  2000.  This  change  also  makes  it 
unnecessary  to  address  situations  where 
the  number  of  forfeited  allowances  is 
not  divisible  byten.    . 

In  addition,  EPA  has  determined  that 
it  is  necessary  to  clarify  that  the 
allowances  to  be  reallocated  are  only 
those  allowances  from  the  repowering 
reserve.  Under  section  405(a)(2)  only 
repowering  allowances  for  2000  are  set 
aside  (i.e.,  are  put  in  the  reserve)  from 
imit  accounts.  Allowances  for  2001 
through  2003  are  above  the  allowance 
cap.  Therefore,  only  allowances 
forfeited  in  2000  will  need  to  be 
reallocated  to  unit  accounts. 

The  repowering  allowance  forfeiture 
and  reallocation  provisions  at  §  73.21(c) 
are  revised  to  reflect  these  changes. 

E.  Treatment  of  Allocations  to  Certain 
Units  Under  Table  B 

As  explained  in  the  1998  proposal, 
most  units  receive  Phase  II  allowance 
allocations  based  on  various  formulae 
specified  in  the  Act.  However,  eleven 
units  are  specified  in  Table  B  of  section 
405(g)(2)  to  receive  a  fixed  number  of 
basic  allowances.  As  provided  in  the 
1993  rule,  the  owner  or  operator  of  any 
of  these  units  would  receive  the  Table 
B  allowances  unless  it  elected  to  receive 
allowances  under  another  section  of  the 
Act  for  which  the  unit  is  eligible.  57  FR 
29955.  Only  three  units  (Clover  1  and  2 
and  Twin  Oak  1)  elected  to  receive 
allowances  under  another  section  (in  all 
three  cases,  section  405(g)(4))  if  they 
were  eUgible.  Clover  1  and  2 
demonstrated  eligibility  for  allowances 
under  section  405(g)(4)  £md  are 
provided  their  allowance  allocations  in 
Table  2.  The  1996  proposal  stated  that 
Twin  Oak  1  did  not  commence 


operation  in  time  to  be  eligible  for 
section  405(g)(4)  and,  so,  would  receive 
allowances  under  section  405(g)(2).  As 
provided  in  the  1993  rule,  all  other 
units  listed  in  Table  B  of  section 
405(g)(2)  would  receive  allowances 
listed  in  Table  B  as  imadjusted  basic 
allowances.  No  comments  were  received 
concerning  section  405(g)(2),  and  for  the 
reasons  stated  in  the  proposal,  these 
units  are  allocated  allowances  as 
proposed,  except  for  adjustments  to 
reflect  the  reduced  repowering  reserve, 
discussed  in  section  in.D.  of  this 
preamble. 

F.  Revised  Tables 

The  1993  final  allocation  of 
allowances  included  three  allowance 
tables — Table  2  listing  most  afl'ected 
units.  Table  3  listing  units  expected  to 
be  eligible  imder  section  405(g)(4),  and 
Table  4  listing  units  expected  to  be 
eligible  under  section  405(i)(2).  Tables  3 
and  4  in  the  1993  rule  were  provided  to 
assist  imit  owners  in  identifying  the 
appropriate  units  for  which  additional 
information  was  required  imder  the 
rule. 

As  noted  above,  for  the  1998 
reallocation  of  allowances,  EPA 
proposed  in  the  1998  proposal  to 
consolidate  the  tables  and  to  include  in 
Table  2  only  the  information  necessary 
for  the  operation  of  the  program.  To 
provide  for  distribution  of  proceeds 
from  the  allowance  auction  and  sale, 
EPA  proposed  that  the  table  include  the 
special  allowance  reserve  values  for 
2000  and  2010.  Also,  the  Agency 
proposed  that  the  table  list  the 
repowering  reserve  values  in  case  any 
repowering  allowances  are  subsequently 
forfeited  due  to  failure  of  the 
repowering  project  imder  §  72.44(g)  or 
due  to  overstatement  of  the  repowering 
reserve.  Final  allocations  for  2000  and 
2010  were  listed.  Additional 
information  is  provided  in  the 
Technical  Docimientation.  Also,  as 
noted  above,  the  proposed  table 
provided  a  column  listing  the  reserve 
deductions  for  the  auctions  that  took 
place  from  1993  through  1998. 

Two  comments  were  received,  both 
supporting  consolidation  and 
streamlining  of  the  tables.  EPA  has 
adopted  that  approach  here.  One 
commenter  also  noted  that  two 
footnotes  in  the  proposed  tables 
contained  technical  errors.  The 
commenter  is  correct,  and  the  footnotes 
have  been  corrected  for  the  final  rule.  In 
addition,  consistent  with  the  approach 
in  the  proposal,  a  reference  to  Table  3 
in  §  73.21(c)  has  been  eliminated. 
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G.  Miscellaneous 

EPA  proposed  a  number  of 
modifications  and  corrections  to  the 
allowance  rules  to  eliminate  sections 
that  are  no  longer  necessary  and  to 
correct  references.  The  proposed 
modifications  and  corrections  were 
described  in  the  "Miscellaneous" 
section  of  the  preamble  to  the  1998 
proposal.  No  comments  were  received 
on  diese  issues,  and  the  Agency  has 
adopted  the  proposed  changes  in  this 
final  rule. 

Aside  fi-om  the  foregoing  corrections, 
one  commenter  noted  that  several 
proposed  provisions  continued  to  refer 
to  the  direct  sales  program,  which  was 
eliminated  by  the  Agency  in  1996  [see 
61  FR  28761,  Jime  6, 1996).  The  Agency 
has  reviewed  the  1998  proposal  and  40 
CFR  part  73  and  foimd  references  to  the 
direct  sales  program  in  §§  73.27(a)(2), 
73.27(b)  (2),  (3)  and  (5),  73.27(c)  (2),  (3) 
and  (5),  and  §  73.70(b).  In  today's  final 
rule,  EPA  is  eliminating  these  last 
references  to  the  direct  sales  program,  as 
requested  by  the  commenter.  Also, 
§  73.27(a)(2),  establishing  the  auction 
reserve,  is  corrected  to  reflect  that  the 
50,000  allowances  formerly  in  the  Direct 
Sale  Subaccount  are  now  incorporated 
into  the  Auction  Subaccoimt,  making 
the  annual  Auction  Subaccount  total 
250,000  allowances. 

IV.  National  Allowance  DataBase 

Some  changes  have  been  made  to  the 
National  Allowance  Data  Base  (NADB) 
since  issuance  of  the  March  23, 1993 
notice  of  availabiUty  of  the  NADB  (58 
FR  15720,  March  23. 1993).  The 
database  used  to  calculate  allowances 
herein  is  NADB  version  2.2  and  is 
available  from  the  sources  listed  in  the 
FOR  FURTHER  INFORMATION 
CONTACT  section  above. 

As  stated  in  the  1998  proposal,  NADB 
version  2.2  includes  new  data  and  data 
corrections  discussed  in  the  1996 
proposal.  These  data  and  corrections  are 
adopted  for  the  reasons  stated  in  the 
1996  proposal.  Consistent  with  the  1993 
rule  and  the  1996  proposal,  EPA  has  not 
made  any  other  corrections  based  on 
alleged  errors  or  any  new  requests  for 
data  changes,  except  for  changes  in 
nonsubstantive  identifying  information 
(e.g.,  boiler  identifiers). 

Only  one  comment  was  received  on 
the  1998  proposal  concerning  the 
NADB.  The  commenter  requested  EPA 
to  add  information  on  two  imits  (George ' 
F.  Wheaton  Units  1  and  2,  which  serve 
generators  that  provide  electricity  to  the 
owner's  manufacturing  plant  and  are 
required  to  make  available  electricity  for 
sale  to  certain  utilities)  to  the  NADB  for 
purposes  of  allocating  allowances  to  the 


units.  The  commenter  suggested  that  the 
two  imits  are  a^ected  utility  units  under 
the  Acid  Rain  Program.  According  to  the 
commenter,  EPA  has  recognized  diat 
"industrial  imits,"  such  as  the 
commenter's  units,  should  have 
received  allowance  allocations.  The 
only  "industrial  units"  specifically 
identified  by  the  commenter  as 
warranting  allowance  allocations  were 
its  own  imits. 

EPA  previously  rejected,  in  a  final 
rulemaking  notice  issued  October  24, 
1997,  a  request  by  the  commenter  that 
allowances  be  allocated  to  "industrial 
units."  In  today's  rulemaking,  EPA  is 
not  reconsidering  its  rejection  of  that 
claim,  which  the  commenter  repeated 
here.  Moreover,  EPA  here  rejects,  for 
two  reasons,  the  new  claim  that 
information  on  the  commenter's  units 
be  added  to  the  NADB  for  allowance 
allocation.  First,  EPA  previously 
decided  that  no  allowances  should  be 
allocated  to  the  units  because  the 
commenter  failed  to  submit  a  timely 
claim  (with  supporting  information)  for 
allowances.  A  new,  late  submission 
obviously  cannot  cure  this  deficiency. 
Second,  the  information  in  the 
commenters'  late  submission  is 
deficient  on  its  face. 

In  the  prior  rulemaking,  this 
commenter  made  the  same  claim  that 
"industrial  units"  that  do  not  qualify  for 
an  exemption  irom  the  Acid  Rain 
Program  should  be  allocated 
allowances.*  Compare  62  FR  55466  and 
Docket  Item  A-97-24  H-D-OS, 
Comments  of  Zinc  Corporation  of 
America  at  6-7  (March  9, 1998).  In  the 
October  24, 1997  notice,  EPA  rejected 
that  claim.  Id.  As  stated  in  the  October 
24, 1997  notice,  the  commenter's  claim 
that  allowances  should  be  allocated  to 
"industrial  units"  "ignores  the  fact  that 
EPA  has  previously  specified  deadlines 
by  which  parties  claiming  an  erroneous 
failure  to  allocate  allowances  to  a  unit 
were  required  to  submit  such  claims 
and  necessary  supporting  information  to 
EPA."  62  FR  55466. 

Since  the  commenter  has  now,  for  the 
first  time,  submitted  information  on  its 


■•In  fact,  in  its  March  9, 1998  comments  in  the 
instant  proceeding,  the  commenter  incorporated  by 
reference  its  February  10. 1997  comments 
submitted  in  the  prior  rulemaking  where  EPA 
established  an  exemption  from  most  Acid  Rain 
Program  requirements  for  industrial-utility  units. 
The  February  10,  1997  comments  are  fully 
addressed  in  the  preamble  of  the  fmal  rule  in  the 
prior  proceeding.  See  62  FR  55460.  55463-66 
(1997).  To  the  extent  that  portions  of  either  set  of 
comments  address  issues  concerning  the  industrial- 
utility  units  exemption  or  the  applicability  of  the 
Acid  Rain  Program  to  "industrial  units"  or  the 
conunenter's  units,  those  portions  (e.g..  the  entire 
section  I  of  the  February  10, 1997  comments)  are 
outside  the  scope  of,  and  so  are  not  addressed,  in 
this  rulemaking. 


units  for  the  NADB,  EPA  is 
summarizing  here  the  notices  that 
established  the  deadlines  and  data 
requirements  for  NADB  submissions.  In 
a  July  1991  notice,  EPA  stated  that  it 
would  allocate  allowances  based  on 
information  in  the  NADB,  a  version 
(NADB  version  2.0)  of  which  was  made 
available  for  pubUc  review.  EPA  also 
explained  what  information  on  a  unit 
and  supporting  data  and  documentation 
had  to  be  submitted  to  EPA  in  order  to 
add  information  to  the  NADB  for 
purposes  of  allocating  allowances  to  the 
unit.  56  FR  33278,  33283  (1991).  A 
major  requirement  was  that  any 
additional  information  had  to  be  "well- 
documented."  Id.  For  example,  the 
owner  or  operator  of  a  unit  had  to 
submit  information  on  the  unit's  1985 
SO2  emissions  and,  if  that  value  was 
based  on  emissions  monitoring,  the 
underlying  monitoring  data  or 
indep>endent  emissions  inventory.  If  that 
value  was  calculated  based  on  the  fuels 
burned  in  1985,  the  "equation  used, 
percent  sulfur  in  fuel,  ash  retention  of 
fuel,  and  any  other  data  used"  had  to  be 
provided.  56  FR  33284.  Similarly,  the 
other  data  elements  needed  for 
allocating  allowances  (i.e.,  1985  SO2 
emission  limit,  generator  summer  net 
dependable  capacity,  1985-87  average 
annual  total  heat  input)  had  to  be 
submitted  with  supporting 
documentation.  Id.  (fisted  as  data 
elements  16,  20,  and  23).^  Further,  EPA 
noted  that  "[u]nits  eligible  for 
allowances  will  not  be  allocated 
allowances  if  the  final  database  does  not 
include  the  information  necessary  to 
calculate  such  allowances."  56  FR 
33283. 

In  a  July  1992  notice,  EPA  provided 
for  pubUc  review  of  NADB  version  2.1, 
as  well  as  a  list  (referred  to  as  the 
"Adjunct  Data  File")  of  units  of 
"nontraditional  utilities"  that  were  not 
in  NADB  version  2.1  and  that  included 
the  commenter's  units  (albeit  listed 
under  the  commenter's  predecessor- 
company,  St.  Joseph  Minerals 
Corporation).  EPA  indicated  that  the 
units  in  the  Adjunct  Data  File  might  or 
might  not  be  affiected  units  and  that,  in 
any  event,  it  lacked  sufficient 
information  on  which  to  base  any 
allowance  allocations  for  the  listed 


>  If  the  commenter's  units  had  qualified  for 
allowances,  EPA  would  have  calculated  the  annual 
number  of  basic  allowances  (for  2000  and 
thereafter)  for  each  unit,  under  section  40S(d)(2)  of 
the  Act,  as  the  unit's  1965-1987  average  total  heat 
input  times  the  lesser  of  the  unit's  1985  SO: 
emission  rate  or  1985  SO2  emission  limit.  Annual 
bonus  allowances  (for  2000  through  2009)  would 
have  been  calculated,  under  section  405(d)(3)(B)  of 
the  Act,  for  each  unit  using  generator  summer  net 
dependable  capacity  and  the  lesser  of  the  unit's 
1985  SO]  emission  rate  or  1985  SO2  emission  limit. 
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units.  Id.  Further,  EPA  gave  notice  that 
if  "the  data  elements  required  for 
determining  allowance  allocations" 
were  not  provided  within  the  comment 
period  (i.e.,  by  September  8, 1992)  for  "a 
unit  that  may  be  aR^ected  now  or  in  the 
future",  the  unit  would  not  be  allocated 
allowances.  Id. 

Finally,  in  a  March  1993  notice,  EPA 
stated  that  those  units  in  the  Adjunct 
Data  File  that  were  affected  units  and 
for  which  the  necessary  data  had  been 
submitted  were  being  included  in  the 
NADB  (version  2.11)  and  would  be 
allocated  the  appropriate  number  of 
allowances.  58  FR  15720, 15727  (1993). 
Believing  that  it  had  corrected  all  timely 
identified  errors  in  the  NADB  and 
resulting  allocations,  EPA  issued  a 
second  March  1993  notice  stating  that 
any  unit  not  allocated  allowances  in  the 
notice  "but  meeting  the  applicability 
requirements  [for  the  Acid  Rain 
Program)  •  *  *  will  not  receive 
allowance  allocations  [under  the 
allowance  allocation  regulations  for  the 
Acid  Rain  Program]  *  *  *"  58  FR 
15634,  15641  (1993).  Consequently,  EPA 
stated  in  the  1998  proposal  that,  except 
for  the  issues  discussed  in  the  1996 
proposal,  EPA  would  not  consider  any 
issues  that  were  addressed  in  1992  and 
1993  concerning  the  NADB  or  "any 
issues  that  could  have  been  raised  in 
connection  with  NADB  versions  2.0  and 
2.1."  63  FR  718. 

As  stated  in  the  October  24, 1997 
notice,  neither  the  conunenter  (Zinc 
Corporation  of  America)  nor  its 
predecessor-company  submitted  any 
information  or  supporting  data  and 
documentation  concerning  the  units  by 
the  September  8, 1992  submission 
deadline.  62  FR  55466.  On  March  9, 
1998,  on  the  instant  proceeding,  the 
commenter  submitted,  for  the  first  time, 
information  on,  inter  alia,  the  unit's 
1985  SO2  emissions,  1985  SO2  emission 
limit,  generator  summer  net  dependable 
capacity,  and  1985-87  average  annual 
total  heat  input.  The  fact  that  the 
submission  is  over  five  years  late  is 
alone  sufficient  basis  for  rejecting  the 
submission.  See  62  FR  55466 
(explaining  basis  for  September  8, 1992 
submission  deadline)  In  addition,  the 
submission  is  substantively  deficient  on 
its  face  because  the  submission 
included  only  values  for  these  elements 
and  none  of  the  supporting  data  or 
documentation  required  by  the  July 
1991  and  July  1992  notices.  For 
example,  the  commenter  listed  the  1985 
SO2  emissions  but  provided  neither 
monitoring  data  nor  a  formula  and  data 
for  calculating  emissions.^  Similarly,  the 


SO2  emission  limit,  generator  capacity, 
and  heat  input  were  not  documented, 
whether  through  a  State  Implementation 
Plan  or  permit,  State  regulatory  records, 
or  other  records.  Compare  Comments  of 
Zinc  Corporation  of  AJnerica,  Exhibit  A 
(March  9, 1998)  and  56  FR  33284. 

EPA  notes  that,  while  the  commenter 
suggests  in  its  comments  that  the  Acid 
Rain  Program  is  applicable  to  its  units, 
EPA  has  not  made  a  determination  of 
whether  the  units  are  affected'units  or 
whether  the  exemption  for  industrial- 
utility  units  (under  §  72.14)  applies  to 
the  units.  As  stated  in  the  October  24, 
1997  notice,  assuming  arguendo  that  the 
units  are  affected  units  without  any 
applicable  exemption,  the  units  will  be 
treated  like  any  unit  that  has  not  been 
allocated  allowances  and  is  or  becomes 
an  affected  unit,  i.e.,  no  allowances  will 
be  allocated,  and  the  imits  must  obtain 
allowances  through  the  allowance 
market.  62  FR  55466. 

EPA's  approach  of  imposing 
deadlines  and  substantive  requirements 
for  the  submission  of  information  and 
data  for  allowance  allocation  and 
rejecting  submissions  when  the 
deadline  or  the  substantive 
requirements  are  not  met  has  been 
upheld  by  the  courts.  See  Texas 
Municipal  Power  Agency  v.  EPA,  89 
F3d.  858,  870  (D.C.  Cir.  1996) 
(upholding  EPA's  discretion  to  specify 
the  information  that  must  be  submitted, 
and  the  submission  deadline,  for 
allowance  allocations  and  to  determine 
how  to  handle  a  submission  that  did  not 
meet  these  requirements).  In  the  instant 
proceeding,  the  commenter's  only 
submission,  which  was  made  over  five 
years  after  the  deadline,  lacked  any  of 
the  required  supporting  data  and 
documentation.''  Under  these 
circumstances,  EPA's  rejection  of  the 
submission  is  reasonable.^  See  id.  at  873 
(upholding  EPA's  refusal  to  allocate 
allowances  where  the  owners  of  units 
failed  to  submit  necessary  information 
"until  well  after  the  deadlines"  set  by 


•The  commenter  does  not  state  clearly  whether 
the  emissions  data  provided  in  its  comments  were 


from  continuous  emissions  monitors  or  were 
calculated.  In  either  case,  supporting 
documentation  was  required. 

'  In  contrast,  in  Texas  Municipal,  one  petitioner 
provided  information,  but  no  supporting  data,  by 
the  submission  deadline,  and^A  therefore  used 
some  of  the  information  plus  other,  verifiable 
information  to  calculate  allowances  for  the 
petitioner's  units.  89  F3d.  869. 

■  The  conunenter  has  never  indicated  that  the 
information  concerning  its  1985  emissions,  1985 
emission  limit,  capacity,  or  1985-87  heat  input 
were  not  available  in  1992.  In  light  of  the  historical 
nature  of  the  emission  and  heat  input  information 
and  since  capacity  of  a  unit  does  not  generally 
change.  EPA  maintains  that  all  this  information 
probably  vtras  available  and  could  have  been 
submitted  prior  to  the  deadline. 


EPA  even  though  the  information  was 
available). 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993),  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "significant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866, 0MB  has  determined  that 
this  rule  is  not  a  "significant  regulatory 
action." 

B.  Unfunded  Mandates  Act,  Executive 
Order  12875  and  13084 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA")  requires  that  the  Agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
a  federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Section  203  requires 
the  Agency  to  establish  a  plan  for 
obtaining  input  from  and  informing, 
educating,  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  affected  by  the  rule. 

Under  section  205  of  the  UMRA,  the 
Agency  must  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule 
for  which  a  budgetary  impact  statement 
must  be  prepared.  The  Agency  must 
select  from  those  alternatives  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule,  unless  the 
Agency  explains  why  this  alternative  is 
not  selected  or  the  selection  of  this 
alternative  is  inconsistent  with  law. 
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Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  creates  a 
mandate  on  State,  local,  or  tribal 
governments  unless  the  Federal 
government  providees  the  hmds 
necessary  to  cover  such  mandates  or 
consults  with  representatives  of  affected 
State,  local  or  tribal  governments  before 
promulgation.  Executive  Order  13084 
establishes  similar  requirements 
regarding  regulations  the  significantly  or 
uniquely  affect  Indian  tribal 
governments. 

Because  this  rule  is  estimated  to  result 
in  the  expenditure  by  State,  local,  and 
tribal  governments  or  the  private  sector 
of  less  than  $100  million  in  any  one 
year,  the  Agency  has  not  prepared  a 
budgetary  impact  statement  imder 
UMRA.  Today's  rule  does  not  create  a 
mandate  for  State,  local  or  tribal 
governments  and  does  not  significantly 
or  uniquely  affect  commimities  of  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875 
and  section  3(b)  of  Executive  Order 
13084  do  not  apply  to  this  rule. 

The  revisions  to  part  73  will  not  have 
a  significant  effect  on  regulated  entities 
or  State  permitting  authorities.  Since 
sections  403(a)  and  405(a)(3)  of  the  Act 
set  a  nationwide  cap  on  annual 
allowance  allocations,  any  reduction  of 
allowances  would  result  in  a  small 
increase  to  the  annual  allocations  for 
other  units  that  receive  allocations.  As 
discussed  in  the  preamble  for  the  1996 
proposal,  the  revisions  explained  in  the 
1996  proposal  and  incorporated  in 
today's  final  rule,  do  not  have  a 
significant  adverse  impact.  61  FR  68366. 
The  other  revisions  in  today's  rule  (i.e., 
the  revised  qualification  requirements 
for  allocations  under  section  405(i)(2), 
the  redistribution  of  auction  proceeds, 
and  reduced  repowering  reserve)  will 
also  not  have  a  significant  impact  and, 
in  general,  result  in  increased 
allocations  and  proceeds  receipts  for 
most  units. 

C.  Paperwork  Reduction  Act 

This  action  revising  the  allowance 
allocations  rule  will  not  impose  any 
new  information  collection  burden. 
0MB  has  previously  approved  the 
information  collection  reqiiirements 
contained  in  the  allowance  rules,  40 
CFR  part  73,  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  See  EPA  ICR  Number 
1633.10;  0MB  Control  Number 
2060.0258. 

Burden  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 


or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  previously  approved 
ICR  may  be  obtained  from  Director. 
Regulatory  Information  Division;  EPA; 
401  M.  Street  S.W.  (mail  code  2137); 
Washington,  D.C.  20460  or  by  calling 
(202)  260-2740.  Include  the  ICR  and/or 
0MB  number  in  any  correspondence. 

D.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

In  the  preamble  of  the  January  11, 
1993  core  rules  for  the  Acid  Rain 
Program,  the  Administrator  certified 
that  the  rules  would  not  have  a 
significant,  adverse  impact  on  small 
entities.  58  FR  3590.  3649.  Today's 
revisions  do  not  add  any  requirements 
that  would  burden  small  entities. 
Moreover,  as  explained  above  in  this 
preamble  and  the  1996  proposal  (61  FR 
68367),  the  effect  of  the  1998  allowance 
adjustments  on  owners  and  operators  of 
the  imits  is  not  significant.  Most  units 
gain  allowances.  The  only  units  losing 
allowances  are:  those  deemed 
unafiiected  units  and,  therefore,  not 
subject  to  the  requirements  of  the  Acid 
Rain  Program;  those  that  have  requested 
to  receive  fewer  basic  allowances  in 
order  to  receive  bonus  allowances;  and 
those  that  have  been  determined  to  be 
ineligible  for  certain  allocations,  based 
on  information  supplied  by  the  utilities. 
Thus,  the  1998  allowance  revisions  take 
allowances  only  from  units  when  the 
units  are  not  eligible  to  receive  them  or 
when  the  unit's  owner  or  operator 
prefers  an  alternative  allocation.  For 
these  reasons,  EPA  has  determined  that  - 
this  rule  will  not  have  a  significant, 
economic  impact  on  a  substantial 
number  of  small  entities. 


E.  Children's  Health  Protection 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997),  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  afiiect  children. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  No. 
104-113, 15  U.S.C.  272  note,  directs 
EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specification,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rule  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  NTTAA. 

G.  Submission  to  Congress  and  to  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  to  the  Comptroller  General  of 
the  United  States.  EPA  wrill  submit  a 
report  containing  this  action  and  any 
other  required  information  to  the  U.S. 
Senate,  tbe  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
in  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Fait  73 

Environmental  protection,  Add  rain, 
Air  pollution  control.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 
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Dated:  September  15, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  73  is  amended  as 
set  forth  below. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651,  et  seq. 
^  2.  Section  73.10  is  amended  by: 


a.  In  paragraph  (b)(1)  revising  the 
words  "Table  2  Column  E"  to  read 
"Table  2  Column  C";  and  removing  the 
words  ",  except  that  imits  listed  in  both 
Table  2  and  Table  4  will  be  allocated 
allowances  as  specified  in  Table  4 
Column  C,  multiplied  by  .9011,  reduced 
by  1.3185  times  Table  2  Column  B,  and 
increased  by  Table  2  Columns  C  and  D"; 

b.  In  paragraph  (b)(2)  revising  the 
words  "Table  2  Column  I"  to  read 
"Table  2  Column  F";  and  removing  the 
words  ",  except  that  imits  listed  in  both 
Table  2  and  Table  4  will  be  allocated 
allowances  as  specified  in  Table  4 


Column  F,  multiplied  by  .8987,  reduced 
by  Table  2  Colimin  G,  and.increased  by 
Table  2  Column  H"; 

c.  Removing  paragraphs  (c)  and  (d) 
(including  Tables  3  and  4);  and 

d.  Revising  Table  2  of  paragraph  (b) 
and  paragraph  (b)(3)  to  read  as  follows: 

§  73.10    Initial  allocations  for  phase  I  and 
phase  II. 

*        *        •        *       • 

(b)*  •  • 


BiLUNQ  CODE  66M-S0-U 
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Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auctk>n 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

DeductkMi 

Deductk>n 

Phase  II 

aT" 

Barry 

1 

113 

1 

3881 

112 

112 

3890 

AL 

Barry 

2 

124 

1 

4291 

124 

124 

4299 

AL 

Barry 

3 

256 

3 

8808 

255 

255 

8827 

AL 

Bany 

4 

292 

3 

10048 

291 

291 

10069 

AL 

Barry 

5 

721 

9 

24827 

718 

720 

24878 

AL 

Charles  R  Lowman 

1 

34 

0 

1853 

34 

34 

1184 

AL 

Chartes  R  Lowman 

2 

204 

2 

7024 

203 

203 

7038 

AL 

Charles  R  Lowman 

3 

171 

2 

5893 

171 

171 

5906 

AL 

Chickasaw 

110 

3 

0 

111 

3 

3 

111 

AL 

Colbert 

1 

165 

2 

5852 

165 

165 

5863 

AL 

Colbert 

2 

186 

2 

6600 

186 

186 

6613 

AL 

Colbert 

3 

•     188 

2 

6639 

187 

187 

6653 

AL 

Colbert 

4 

188 

2 

6644 

187 

187 

6659 

AL 

Colbert 

5 

453 

5 

16028 

452 

4S2 

16060 

AL 

E  C  Gaston 

1 

220 

2 

7803 

220 

220 

7818 

AL 

E  C  Gaston 

2 

226 

2 

7994 

225 

226 

8009 

AL 

EC  Gaston 

3 

223 

2 

7894 

222 

223 

7910 

AL 

E  C  Gaston 

4 

235 

3 

8310 

234 

234 

8328 

AL 

E  C  Gaston 

5 

730 

9 

25796 

728 

729 

25848 

AL 

Gadsden 

1 

57 

1 

1956 

57 

57 

1961 

AL 

Gadsden 

2 

59 

1 

2023 

59 

59 

2027 

AL 

Gorgas 

10 

651 

8 

22435 

649 

650 

22483 

AL 

Gorges 

5 

36 

0 

1756 

3f 

36 

1251 

AL 

Gorgas 

6 

65 

1 

3035 

64 

65 

2232 

AL 

Gorgas 

7 

72 

1 

3138 

72 

72 

2500 

AL 

Gorgas 

8 

136 

1 

4758 

136 

136 

4707 

AL 

Gorgas 

9 

135 

1 

4746 

134 

134 

4663 

AL 

Greene  County 

1 

246 

3 

8485 

246 

246 

8502 

AL 

Greene  County 

2 

230 

2 

7921 

229 

229 

7938 

AL 

James  H  Miller  Jr 

1 

351 

4 

14213 

350 

350 

12122 

AL 

Jantes  H  Miller  Jr 

2 

515 

7 

17762 

514 

514 

17800 

AL 

James  H  Miner  Jr 

3 

505 

5 

17417 

504 

504 

17453 

AL 

James  H  Miller  Jr 

4 

233 

3 

8046 

233 

233 

8063 

AL 

Mcintosh-CAES 

-1 

27 

0 

938 

27 

27 

939 

AL 

McWWiams 

-4 

0 

0 

0 

0 

0 

0 

AL 

Widows  Creek 

1 

70 

3339 

70 

70 

2417 

AL 

Wktows  Creek 

2 

61 

3211 

61 

61 

2118 

AL 

Widows  Creek 

3 

71 

3355 

71 

71 

2457 

AL 

Widows  Creek 

4 

78 

3453 

78 

78 

2686 

AL 

Widows  Creek 

5 

85 

3564 

85 

85 

2946 

AL 

Widows  Creek 

6 

66 

3278 

66 

66 

2280 

AL 

Widows  Creek 

7 

161 

2 

7803 

161 

161 

5573 

AL 

Widows  Creek 

8 

153 

2 

7458 

153 

153 

5290 

AZ 

Agua  Fria 

1 

a 

0 

54 

0 

1 

34 

AZ 

Ague  Fria 

2 

0 

0 

65 

0 

1 

39 

< 
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Table  2 .  Phaae  II  Allowanca  AUoealiona 

Allowances  for  Yeats  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(^)3 

State 

Rant  Name 

Boilerl 

Auction 

Repower- 

Total 

199^-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

AZ" 

Agua  Fria 

3 

0 

0 

77 

0 

2 

67 

AZ 

Apache  Station 

1 

10 

0 

331 

10 

10 

332 

AZ 

Apache  Station 

2 

41 

0 

1609 

41 

41 

1420 

AZ 

Apache  Station 

3 

82 

1 

3010 

82 

82 

2836 

AZ 

Cholla 

-5 

0 

0 

0 

0 

0 

0 

AZ 

Cholla 

1 

59 

1 

2222 

59 

59 

2034 

AZ 

Cholla 

2 

147 

2 

5441 

146 

146 

5067 

AZ 

Cholla 

3 

141 

2 

5145 

140 

140 

4858 

AZ 

Cholla 

4 

225 

2 

8332 

225 

225 

7784 

AZ 

Coronado 

U1B 

151 

2 

5731 

150 

150 

5199 

AZ 

Coronado 

U2B 

158 

2 

5901 

158 

158 

5465 

AZ 

De  Moss  Petrie 

4 

0 

0 

0 

0 

0 

0 

AZ 

Gila  Bend 

-GTI 

0 

0 

0 

0 

0 

0 

AZ 

Gila  Bend 

-GT2 

0 

0 

0 

0 

0 

0 

AZ 

Gila  Bend 

-GT3 

0 

0 

0 

0 

0 

0 

AZ 

Gila  Bend 

-GT4 

0 

0 

0 

0 

0 

JB 

AZ 

Irvington 

1 

0 

0 

16 

0 

0 

14 

AZ 

hvington 

2 

0 

0 

28 

~      0 

1 

40 

AZ 

Irvington 

3 

0 

0 

0 

0 

0 

2 

AZ 

Irvington 

4 

81 

1 

2853 

81 

81 

2805 

AZ 

Kyrane 

K-1 

0 

0 

7 

0 

0 

7 

AZ 

Kyrene 

K-2 

0 

0 

18 

0 

0 

16 

AZ 

Navajo 

1 

723 

9 

26211 

721 

722 

24949 

AZ 

Navajo 

2 

676 

8 

24254 

674 

676 

23354 

AZ 

Navajo 

3 

686 

8 

25034 

684 

686 

23693 

AZ 

Ocotillo    . 

1 

0 

0 

56 

0 

1 

40 

AZ 

Ocotillo 

2 

3 

0 

132 

~      3 

4 

129 

AZ 

Saguaro 

1 

5 

0 

204 

5 

5 

189 

AZ 

Saguaro 

2 

0 

0 

25 

0 

1 

22 

AZ 

Springerville 

1 

177 

2 

6564 

176 

176 

6099 

AZ 

Sphngerville 

2 

167 

2 

5754 

166 

167 

5765 

AZ 

Springerville 

3 

0 

0 

0 

0 

0 

0 

AZ 

West  Phoenix 

4 

0 

0 

11 

0 

0 

9 

AZ 

West  Phoenix 

6 

0 

0 

22 

0 

0 

is 

AZ 

Yuma  Axis 

1 

0 

0 

42 

0 

1 

40 

AR 

Carl  Bailey 

01 

0 

0 

10 

0 

~0 

8 

AR 

Cecil  Lynch 

1 

0 

d 

0 

0 

0 

0 

AR 

Cecil  Lynch 

2 

0 

0 

0 

0 

0 

0 

AR 

Cecil  Lynch 

3 

0 

0 

3 

0 

0 

0 

AR 

Flint  Creek 

1 

421 

5 

15187 

420 

421 

14556 

- 

AR 

Hamilton  Moses 

1 

0 

0 

0 

0 

0 

0 

AR 

Hamilton  Moses 

2 

0 

0 

0 

0 

0 

0 

AR 

Harvey  Couch 

1 

0 

0 

7 

0 

0 

3 

AR 

Harvey  Couch 

2 

0 

0 

112 

0 

3 

113 

AR 

Independence 

1 

496 

5 

18150 

494 

495 

17123 
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Allowances  for  Years  2000-2009         | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(cy2 

(D) 

(E) 

{F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

ar" 

Independence 

2 

496 

5 

18396 

495 

495 

17142 

AR 

Lake  Catherine 

1 

0 

0 

0 

0 

0 

0 

AR 

Lake  Catherine 

2 

0 

0 

0 

0 

0 

0 

AR 

Lake  Catherine 

3 

0 

0 

8 

0 

0 

6 

AR 

Lake  Catherine 

4 

3 

0 

156 

3 

10 

337 

AR 

McClellan 

01 

0 

0 

15 

0 

0 

13 

AR 

Robert  E  Ritchie 

1 

0 

0 

53 

0 

2 

67 

AR 

Robert  E  Ritchie 

2 

62 

1 

2147 

62 

62 

2138 

AR 

Thomas  Fitzhugh 

1 

■  0 

0 

1 

0 

0 

1 

AR 

White  Bluff 

1 

582 

7 

20933 

581 

561 

20116 

AR 

White  Bluff 

2 

668 

8 

23892 

666 

667 

23050 

CA 

Alamitos 

1 

78 

1 

2774 

78 

78 

2703 

CA 

Alamitos 

2 

0 

0 

105 

0 

0 

17 

CA 

Alamitos 

3 

0 

0 

290 

0 

2 

81 

CA 

Alamitos 

4 

16 

0 

819 

16 

16 

541 

CA 

Alamitos 

5 

112 

1 

4226 

112 

112 

3866 

CA 

Alamitos 

6 

27 

0 

1484 

27 

27 

936 

CA 

Avon 

1 

0 

0 

17 

0 

0 

14 

CA 

Avon 

2 

0 

0 

0 

0 

0 

14 

CA 

Avon 

3 

0 

0 

0 

0 

0 

14 

CA 

Broadway 

B1 

4 

0 

127 

4 

4 

124 

CA 

Broadway 

B2 

4 

0 

164 

4 

4 

155 

CA 

Broadway 

B3 

0 

0 

74 

0 

2 

71 

CA 

Contra  Costa 

1 

0 

0 

125 

1 

0 

16 

CA 

Contra  Costa 

10 

115 

1 

4285 

115 

115 

3978 

CA 

Contra  Costa 

2 

0 

0 

2 

0 

0 

23 

CA 

Contra  Costa 

3 

0 

0 

0 

0 

0 

20 

CA 

Contra  Costa 

4 

0 

0 

0 

0 

0 

IS 

CA 

Contra  Costa 

5 

0 

0 

0 

0 

0 

16 

CA 

Contra  Costa 

6 

0 

0 

0 

0 

0 

13 

CA 

Contra  Costa 

7 

0 

0 

28 

0 

1 

28 

CA 

Contra  Costa 

8 

0 

0 

53 

0 

1 

40 

CA 

Contra  Costa 

9 

1 

0 

356 

0 

9 

303 

CA 

Cool  Water 

1 

0 

0 

10 

0 

0 

11 

CA 

Cod  Water 

2 

0 

0 

6 

0 

0 

8 

CA 

ElCentro 

3 

17 

0 

614 

17 

17 

579 

CA 

El  Centro 

4 

16 

0 

586 

16 

16 

560 

CA 

Ei  Segundo 

1 

10 

0 

440 

10 

10 

357 

CA 

El  Segundo 

2 

0 

0 

90 

0 

2 

62 

CA 

El  Segundo 

3 

1 

0 

182 

1 

5 

171 

CA 

El  Segundo 

4 

2 

•0 

370 

2 

10 

363 

CA 

Encina 

1 

13 

0 

491 

13 

13 

446 

CA 

Encina 

2 

30 

0 

1131 

30 

30 

1042 

CA 

Encina 

3 

20 

0 

737 

20 

20 

680 

^ 

CA 

Encina 

4 

53 

1 

1945 

52 

52 

1816 
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Tabte  2 .  PtMs»U  AUofwanoa  Ailoeallora 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  NaiTM 

BoileM 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Resen/e 

tng 

Annual 

Auction 

^•sefva 

Annual 

Deduction 

Deduction 

PhassLlI 

Deduction 

Deduction 

Ptiasall 

c!r 

Encina 

5 

69 

1 

2494 

69 

69 

2399 

CA 

Etiwanda 

1 

3 

0 

117 

3 

3 

94 

CA 

Etiwanda 

2 

0 

0 

29 

0 

1 

17 

CA 

Etiwanda 

3 

34 

0 

1372 

34 

34 

1169 

CA 

Etiwanda 

4 

1 

0 

261 

1 

8 

271 

CA 

Glanarm 

16 

0 

0 

0 

1 

0 

0 

CA 

Glenarm 

17 

0 

0 

0 

2 

0 

0 

CA 

Grayson 

4 

3 

0 

102 

2 

3 

87 

CA 

Grayson 

5 

1 

0 

36 

3 

1 

42 

CA 

Hartwr  Gen  Station 

-10A 

20 

0 

699 

20 

20 

700 

CA 

Harbor  Gen  Station 

-10B 

20 

0 

699 

20 

20 

700 

CA 

HartMr  G«n  Station 

1 

2 

0 

68 

0 

2 

61 

CA 

HartMr  Gen  Station 

2 

3 

0 

121 

0 

3 

107 

CA 

HartMr  Gen  Station 

3 

3 

0 

94 

0 

2 

86 



CA 

Harbor  Gen  Station 

4 

3 

0 

104 

0 

3 

98 

CA 

Harbor  Gen  Station 

5 

4 

0 

171 

0 

4 

154 

CA 

Haynes  Gen  Station 

1 

17 

0 

681 

17 

17 

571 

CA 

Haynes  Gen  Station 

2 

9 

0 

338 

9 

9 

328 

CA 

Haynes  Gen  Station 

3 

33 

0 

1244 

33 

33 

1131 

CA 

Haynes  Gen  Station 

4 

25 

0 

1002 

25 

25 

851 

CA_ 

Haynes  Gen  Station 

5 

35 

0 

1401 

35 

35 

1205 

CA 

Haynes  Gen  Station 

6 

37 

0 

1527 

37 

37 

1270 

CA 

HIghgrove 

1 

0 

0 

4 

0 

0 

3 

CA 

Highgrove 

2 

0 

0 

1 

0 

0 

0 

CA 

3 

0 

0 

1 

0 

0 

1 

CA 

Highgrove 

4 

0 

0 

3 

0 

0 

3 

CA 

Humboldt  Bay 

1 

10 

0 

358 

10 

10 

341 

CA 

Humboldt  Bay 

2 

0 

0 

24 

0 

1 

26 

CA 

Hunters  Point 

3 

0 

0 

76 

0 

1 

47 

CA 

Hunters  Point 

4 

0 

0 

5 

0 

1 

48 

■ 

CA 

Hunters  Point 

5 

0 

0 

74 

0 

1 

42 

CA 

Hunters  Point 

6 

0 

0 

1 

0 

1 

37 

CA 
CA 

Hunters  Point 

7 
1 

0 
33 

0 
0 

192 
1325 

0 
33 

5 

33 

170 
1153 

CA 

2 

28 

0 

1134 

28 

28 

970 

CA 

3 

1 

0 

161 

1 

2 

«2 

CA 

4 

1 

0 

178 

1 

2 

76 

CA 

Kem 

1 

0 

0 

3 

0 

0 

2 

'  — 

CA 

Kam 

2 

0 

0 

0 

0 

0 

3 

CA 

Kam 

3 

0 

0 

13 

0 

0 

3 

CA 

Kam 

4 

0 

0 

0 

0 

0 

3 

CA 

Magnolia 

M4 

1 

0 

37 

1 

1 

33 

CA 

Mandalay  - 

1 

34 

0 

S379 

33 

33 

1150 

CA 

Mandalay 

2 

132 

0 

J291 

31 

31 

1090 

CA 

Martinez 

1 

0 

0 

1 

0 

0 

1 

- 

Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998 /Rules  and  Regulations        51719 


Tabla2-Phai 

^^p         ^^^e*^^^^»  w^p  p^^^w  ^^w^^^^^^^^B^K^^  ^^v 

1 

Ailovvances  for  Years  2000-2000         | 

Years  2010  and  Beyond  | 

(A) 

(B) 

"(0)2 

(D) 

(^) 

(1^)3 

Stata 

Plant  Mama 

Boilerl 

Auction 

RepoMwr- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

AucUon 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Phase  II 

c>r" 

Martinez 

2 

0 

0 

1 

0 

0 

1 

CA 

Martinaz 

3 

0 

0 

1 

0 

0 

1 

CA 

MorroBay 

1 

41 

0 

1561 

41 

41 

1410 

CA 

MorroBay 

2 

0 

0 

138 

0 

3 

98 

CA 

MorroBay 

3 

101 

1 

3821 

101 

101 

3496 

CA 

MorroBay 

4 

83 

1 

3052 

83 

83 

2884 

CA 

Mots  Landing 

1 

0 

0 

122 

0 

0 

17 

CA 

Moss  Landing 

2 

0 

0 

0 

0 

0 

15 

CA 

Moss  Landing 

3 

0 

0 

0 

0 

0 

18 

CA 

Moss  Landing 

4 

0 

0 

0 

0 

0 

21 

CA 

Moss  Landing 

5 

0 

0 

0 

0 

0 

21 

CA 

Moss  Landing 

6 

0 

0 

0 

0 

0 

14 

CA 

Moss  Landing 

6-1 

235 

3 

8021 

235 

236 

8125 

CA 

Moss  Landing 

7 

0 

0 

79 

0 

1 

52 

CA 

Moss  landing 

7-1 

2 

0 

976 

2 

20 

604 

CA 

Moss  Landing 

8 

13 

0 

466 

13 

13 

436 

CA 

biaum 

1 

4 

0 

146 

4 

4 

122 

CA 

Olaum 

2 

4 

0 

138 

4 

4 

138 

CA 

Olaum 

3 

8 

0 

244 

8 

8 

242 

CA 

Oleum 

4  ' 

2 

0 

102 

2 

2 

102 

CA 

Oleum 

5 

6 

0 

174 

6 

6 

174 

CA 

Oleum 

6 

6 

0 

204 

6 

6 

204 

CA 

aive 

01 

3 

0 

133 

3 

3 

121 

CA 

Olive 

02 

0 

0 

25 

0 

1 

47 

CA 

OmrKNid  Beach 

1 

110 

1 

4519 

109 

108 

3785 

CA 

Ormond  Beach 

2 

118 

1 

4585 

118 

118 

4092 

CA 

Pittsburg 

1 

43 

0 

1641 

43 

43 

1404 

CA 

Pittsburg 

2 

36 

0 

1350 

35 

36 

1228 

CA 

Pittsburg 

3 

42 

0 

1586 

42 

42 

1443 

CA 

Pittsburg 

4 

42 

0 

1581 

42 

42 

1452 

CA 

Pittsburg 

5 

0 

0 

285 

0 

8 

288 

CA 

Pittsburg 

6 

104 

1 

3753 

103 

103 

3578 

CA 

Pittsburg 

7 

1 

0 

740 

1 

18 

625 

CA 

Potrsro 

3-1 

0 

0 

321 

0 

8 

266 

CA 

■  ^^nv«n  ng^f  i^^^v^M  ■ 

11 

0 

0 

36 

0 

0 

4 

CA 

12 

0 

0 

0 

0 

0 

2 

CA 

13 

0 

0 

0 

1 

0 

.      4 

CA 

14 

0 

0 

0 

1 

0 

4 

CA 

15 

0 

0 

0 

0 

0 

3 

CA 

Redondo  Beach 

16 

0 

0 

0 

0 

0 

5 

CA 

Redondo  Beach 

17 

0 

0 

0 

0 

0 

6 

CA 

Redondo  Beach 

5 

0 

0 

80 

0 

4 

126 

CA 

Redondo  Beach 

6 

0 

0 

105 

0 

3 

103 

CA 

Redondo  Beach 

7 

1 

0 

554 

0 

14 

483 

CA 

Redondo  Beach 

8 

1 

0 

597 

0 

14 

406 
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M II  Alloiwanoa  Alloealiona 

1 

AlkMfancesfbrY 

'eare200(K2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

Stata 

Plant  Name 

BOilerl 

Auction 

Repowar- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Phase  II 

caT 

San  Bernardino 

1 

3 

0 

118 

3 

3 

105 

CA 

San  Bernardino 

2 

0 

0 

17 

0 

1 

19 

CA 

Scattergood  Gen  Sta 

1 

19 

0 

752 

19 

19 

641 

CA 

Scattergood  Gen  Sta 

2 

17 

0 

658 

17 

17 

571 

CA 

Scattergood  Gen  Sta 

3 

0 

0 

262 

0 

7 

250 

CA 

Silver  Gate 

1 

0 

0 

0 

0 

0 

0 

CA 

Silver  Gate 

2 

0 

0 

0 

0 

0 

0 

CA 

Silver  Gate 

3 

0 

0 

0 

0 

0 

0 

CA 

Silver  Gate 

4 

0 

0 

0 

0 

0 

0 

CA 

Silver  Gate 

5 

0 

0 

0 

0 

0 

0 

CA 

Silver  Gate 

6 

0 

0 

0 

0 

0 

0 

CA 

SouthBay 

1 

97 

1 

2491 

66 

67 

2303 

CA 

South  Bay 

2 

48 

1 

1774 

49 

49 

1683 

CA 

SouthBay 

3 

SO 

1 

2176 

58 

SO 

2024 

CA 

SouthBay 

4 

16 

0 

603 

16 

16 

554 

CA 

Valley  Gen  Station 

1 

3 

0 

122 

3 

3 

101 

CA 

Valley  Gen  Station 

2 

3 

0 

141 

3 

3 

120 

CA 

VaHey  Gen  Station 

3 

11 

0 

389 

11 

11 

389 

CA 

Valley  Gen  Station 

4 

9 

0 

351 

295 

CO 

Arapahoe 

1 

6 

0 

221 

208 

CO 

Arapahoe 

2 

7 

0 

247 

229 

CO 

Arapahoe 

3 

5 

0 

181 

172 

CO 

Arapahoe 

4 

53 

1 

1926 

53 

53 

1829 

CO 

Cameo 

2 

25 

0 

904 

25 

25 

852 

CO 

Cherokee 

1 

59 

1 

2137 

59 

SO 

2035 

CO 

Cherokee 

2 

79 

1 

2837 

79 

70 

2722 

CO 

Cherokee 

3 

103 

1 

3760 

103 

103 

3562 

CO 

Cherokee 

4 

206 

2 

7533 

206 

206 

7132 

CO 

Comanche 

1 

213 

2 

7696 

213 

213 

7363 

CO 

Comanche 

2 

187 

2 

6912 

186 

186 

6450 

CO 

Craig 

CI 

222 

2 

8216 

222 

222 

7678 

CO 

Craig 

C2 

213 

2 

7843 

212 

213 

735? 

CO 

Craig 

C3 

62 

1 

2601 

62 

62 

2149 

CO 

■  ■-■  ■-* — 
iiayoen 

HI 

167 

2 

6061 

167 

167 

5776 

CO 

Haydan 

H2 

255 

3 

9227 

254 

256 

8810 

CO 

Martin  Drake 

5 

32 

0 

1149 

31 

31 

1089 

CO 

Martin  Drake 

6 

55 

1 

2029 

55 

66 

1911 

CO 

Martin  Drake 

7 

88 

1 

3218 

88 

88 

3043 

CO 

Nuda 

1 

33 

0 

1122 

33 

33 

1124 

CO 

Pwwnee 

•^ 

0 

0 

0 

0 

0 

0 

CO 

Pawmee 

1 

398 

4 

14439 

397 

396 

13761 

CO 

Rawhide 

101 

39 

0 

1800 

39 

39 

1352 

CO. 

Ray  D  Nixon 

-t^A^ 

0 

0 

0 

0 

0 

0 

CO 

Ray  D  Nixon 

1 

122 

1 

4476 

122 

122 

4217 

CO 

Valmont 

14 

0 

0 

4 

0 

0 

0 
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Table  2- PIMM  HAitowranoeAlloealioiw                                             | 

Allowances  for  Years  2000-2009         | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

BoiieM 

Auction 

RepoMW- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Phase  II 

Deduction 

Phase  II 

co" 

Valmont 

21 

0 

0 

20 

0 

0 

20 

CO 

Valmont 

24 

0 

0 

0 

0 

0 

0 

CO 

Valmont 

5 

86 

1 

3136 

66 

86 

2983 

CO 

Zuni 

1 

10 

0 

340 

10 

10 

341 

CO 

Zuni 

2 

0 

0 

0 

0 

0 

6 

CO 

Zuni 

3 

0 

0 

5 

0 

0 

9 

CT 

Bridgeport  Harbor 

BHB1 

60 

1 

2078 

60 

60 

2082 

CT 

Bridgeport  Harbor 

BHB2 

137 

1 

4726 

137 

137 

4735 

CT 

Bridgeport  Harbor 

BHB3 

333 

4 

11477 

332 

332 

11501 

CT 

Devon 

3 

28 

0 

980 

26 

28 

961 

CT 

Devon 

4A 

5 

0 

170 

5 

5 

171 

CT 

Devon 

4B 

5 

0 

171 

5 

S 

172 

CT 

Devon 

5A 

4 

0 

155 

4 

4 

156 

CT 

Devon 

SB 

4 

0 

155 

4 

'    4 

156 

CT 

Devon 

6 

26 

0 

696 

26 

26 

899 

CT 

Devon 

7 

61 

1 

2607 

81 

81 

2813 

CT 

Devon 

8 

67 

1 

3002 

87 

67 

3008 

CT 

English 

FB13 

3 

0 

114 

3 

3 

113 

CT 

English 

EB14 

5 

0 

157 

5 

5 

157 

CT 

Middletovvn 

1 

13 

0 

461 

13 

13 

462 

■ 

CT 

Middietown 

2 

30 

0 

1326 

36 

36 

1332 

CT 

Middletovvn 

3 

97 

1 

3338 

97 

97 

3345 

CT 

Middletown 

4 

69 

1 

2389 

69 

69 

2393 

CT 

Montville 

5 

35 

0 

1208 

35 

35 

1210 

CT 

Montville 

6 

165 

2 

5673 

164 

164 

5686 

— 

CT 

New  Haven  Harbor 

NHB1 

379 

4 

13066 

376 

378 

13092 

CT 

Norwalk  Harbor 

1 

149 

2 

5139 

149 

148 

5150 

CT 

Norwilk  Harbor 

2 

188 

2 

5456 

156 

156 

5467 

DE 

EdgeMoor 

3 

103 

1 

3557 

103 

103 

3564 

DE 

Edge  Moor 

4 

183 

2 

6293 

182 

182 

6307 

" 

DE 

EdgeMoor 

5 

187 

2 

6461 

187 

187 

6473 

DE 

Hay  Road 

*n 

5 

0 

156 

5 

5 

158 

DE 

Indian  River 

1 

87 

1 

2997 

87 

87 

3002 

DE 

Indian  River 

2 

92 

1 

3181 

92 

92 

3188 

DE 

Indwn  River 

3 

158 

2 

5439 

157 

158 

5451 

DE 

Indian  River 

4 

389 

4 

13410 

386 

388 

13438 

DE 

McKeeRun 

3 

54 

1 

2584 

53 

53 

1850 

DE 

Van  Sent 

-11 

4 

0 

138 

4 

4 

138 

DC 

Banning 

15 

15 

0 

517 

15 

15 

518 

DC 

Benning 

16 

25 

0 

856 

25 

25 

857 

FL 

Andote(4) 

1 

298 

3 

13022 

297 

298 

10297 

FL 

Andote(4) 

2 

315 

3 

12950 

314 

315 

10894 

FL 

Arvah  B  Hopicins 

1 

1 

0 

81 

1 

2 

85 

FL 

Arvah  B  Hopldns 

2 

160 

2 

5522 

160 

160 

5532 

FL 

Avon  Parle 

2 

14 

0 

495 

14 

14 

* 

495 
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1 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

BoileM 

Auction 

RepoMer- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phaaell 

fT" 

Big  Bend 

BB01 

352 

4 

12132 

351 

351 

12156 

FL 

Big  Bend 

BB02 

354 

4 

12196 

353 

353 

12221 

FL 

Big  Bend 

BB03 

332 

4 

11444 

331 

331 

11468 

FL 

Big  Bend 

BB04 

255 

3 

8780 

254 

254 

8799 

FL 

C  D  Mcintosh  Jr 

1 

26 

0 

907 

26 

26 

908 

FL 

C  D  Mcintosh  Jr 

2 

30 

0 

1029 

30 

30 

1031 

FL 

C  0  Mcintosh  Jr 

3 

288 

3 

9928 

287 

288 

9948 

FL 

Cape  Canaveral 

PCC1 

123 

1 

4224 

122 

122 

4232 

FL 

Cape  Canaveral 

PCC2 

144 

2 

4961 

143 

144 

4969 

FL 

Combined  Cycle  1 

32432 

2 

0 

60 

2 

2 

60 

FL 

Crist 

1 

1 

0 

35 

1 

1 

35 

FL 

Crist 

2 

0 

0 

3 

0 

0 

3 

FL 

Crist 

3 

0 

0 

4 

0 

0 

4 

FL 

Crist 

4 

72 

1 

2467 

71 

71 

2473 

FL 

Crist 

5 

70 

1 

2430 

70 

70 

2435 

FL 

Crist 

6 

244 

3 

8396 

243 

243 

8413 

FL 

Crist 

7 

363 

4 

12522 

362 

363 

12545 

FL 

Crystal  River 

1 

360 

4 

12425 

359 

360 

12448 

FL 

Crystal  River 

2 

415 

4 

14291 

413 

414 

14320 

FL 

Crystal  River 

4 

686 

8 

23651 

684 

686 

23697 

FL 

Crystal  River 

5 

734 

9 

25248 

732 

732 

25301 

FL 

CT 

-1 

0 

0 

0 

0 

0 

0 

FL 

CT 

-2 

0 

0 

0 

0 

0 

0 

FL 

CT 

-3 

0 

0 

0 

0 

0 

0 

FL 

CT 

-4 

0 

0 

0 

0 

0 

0 

FL 

Cutier 

PCU5 

0 

0 

0 

0 

0 

"      4 

FL 

CuOer 

PCU6 

0 

0 

0 

0 

0 

9 

FL 

Oebary 

-10 

20 

0 

70S 

20 

20 

"706 

FL 

Oebary 

-7 

20 

0 

705 

20 

20 

706 

FL 

Debary 

-8 

20 

0 

705 

20 

20 

706 

FL 

Oebary 

-9 

20 

0 

705 

20 

20 

706 

FL 

Deerhaven 

**NA2 

0 

0 

0 

0 

0 

0 

FL 

DaertMven 

B1 

1 

0 

98 

1 

3 

114 

FL 

Daertiavan 

82 

240 

3 

8268 

238 

239 

8286 

FL 

DaartMvan 

CT3 

0 

0 

0 

0 

0 

0 

FL 

FJGannon 

GB01 

97 

1 

3842 

97 

97 

3358 

FL 

F  JGannon 

GB02 

120 

1 

4425 

120 

120 

4148 

FL 

FJGannon 

GB03 

164 

2 

5664 

164 

164 

5675 

FL 

FJGannon 

GB04 

179 

2 

6223 

179 

179 

6185 

FL 

FJGannon 

GB05 

190 

2 

6537 

189 

188 

6551 

FL 

FJGannon 

GB06 

292 

3 

10081 

292 

292 

10101 

FL 

Fori  Myers 

PFM1 

93 

1 

3188 

92 

92 

3194 

FL 

Fort  Myers 

PFM2 

274 

3 

9457 

273 

274 

9475 

FL 

GE  Turner 

2 

2 

0 

543 

2 

2 

82 

FL 

GE  Turner 

3 

21 

0 

718 

21 

21 

720 
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Tabl«  2  •  PhaM  II  Allovvanoa  ANdeattom 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond 

(A) 

(B) 

{C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repovwer- 

Total 

1993-1998 

Auctkm 

Total 

■ 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

OaductMn 

Phase  II 

FL 

G  E  Turner 

4 

18 

0 

611 

18 

18 

611 

FL 

Henry  0  King 

7 

2 

0 

63 

2 

2 

65 

FL 

Henry  D  King 

8 

0 

0 

26 

0 

1 

34 

FL 

Higgins 

1 

12 

0 

423 

12 

12 

423 

FL 

Higgins 

2 

14 

0 

475 

14 

14 

475 

FL 

Higgins 

3 

13 

0 

969 

13 

13 

434 

FL 

Hookers  Point 

HB01 

4 

0 

177 

4 

4 

177 

FL 

Hoolters  Point 

HB02 

5 

0 

207 

5 

S 

205 

FL 

Hookers  Point 

HB03 

13 

0 

469 

13 

13 

468 

FL 

Hookers  Point 

HB04 

20 

0 

701 

20 

20 

702 

FL 

Hookers  Point 

HB05 

36 

0 

1253 

36 

36 

1252 

FL 

Hookers  Point 

HB06 

14 

0 

478 

14 

14 

478 

FL 

Indian  River 

-c 

0 

0 

0 

0 

0 

0 

FL 

Indian  River 

•T) 

19 

0 

639 

18 

18 

640 

. 

FL 

Indian  River 

1 

35 

0 

1192 

34 

34 

1194 

FL 

Indian  River 

2 

46 

0 

1569 

45 

45 

1575 

FL 

Indian  River 

3 

106 

1 

3646 

105 

106 

3652 

FL 

Intercession  City 

-10 

20 

0 

705 

20 

20 

706 

FL 

Intercession  City 

-7 

20 

0 

705 

20 

20 

706 

FL 

Intercession  City 

-8 

20 

0 

705 

20 

20 

706 

FL 

Intercession  City 

-9 

20 

0 

705 

20 

20 

706 

FL 

J  D  Kennedy 

10 

57 

1 

1975 

57 

57 

1980 

FL 

J  D  Kennedy 

8 

6 

0 

196 

6 

6 

196 

FL 

J  0  Kennedy 

9 

16 

0 

553 

16 

16 

553 

FL 

J  R  Kelly 

JRK8 

1 

0 

58 

1 

2 

67 

FL 

Lansing  Smith 

1 

188 

2 

6476 

187 

188 

6489 

FL 

Lansing  Smith 

2 

221 

2 

7601 

220 

220 

7616 

FL 

Larsen  Memorial 

-8 

19 

0 

665 

19 

19 

666 

FL 

Larsen  Memorial 

-9 

0 

0 

0 

0 

0 

0 

FL 

Larsen  Memorial 

7 

9 

0 

307 

9 

9 

308 

FL 

Uuderdale 

4GT1 

26 

0 

948 

27 

27 

950 

FL 

Lauderdale 

4GT2 

28 

0 

948 

27 

27 

950 

FL 

Laudardaia 

5GT1 

28 

0 

948 

27 

27 

950 

FL 

Lauderdale 

5GT2 

28 

0 

948 

27 

27 

950 

FL 

MaMtM 

PMT1 

400 

4 

13773 

398 

399 

13799 

FL 

Manatee 

PMT2 

368 

4 

12697 

367 

368 

12716 

FL 

Martin 

HRSG3/1 

37 

0 

1275 

37 

37 

1277 

FL 

Martin 

HRS63i 

37 

0 

1275 

37 

37 

1277 

FL 

Martin 

HRSG4^ 

37 

0 

1275 

37 

37 

1277 

FL 

Martin 

HRSG4I 

37 

0 

1275 

37 

37 

1277 

FL 

Martin 

PMR1 

148 

2 

5092 

147 

147 

5102 

FL 

Martin 

PMR2 

175 

2 

6039 

175 

175 

6049 

FL 

MA  1-7238 

-1 

0 

0 

0 

0 

0 

0 

FL 

Northside 

1 

142 

2 

b222 

141 

142 

4897 

FL 

rtorthside 

2 

30 

0 

6268 

30 

30 

1048 

• 
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Table  2  •  Phai 

i«  It  Allowanea  Allocationa 

1 

Allowances  for  Y 

ews  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

<C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auctran 

Repower- 

Total 

1993-1998 

Audfon 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Phase  II 

Deduction 

Oeductkm 

Phase  II 

fl" 

Northside 

3 

193 

2 

11124 

192 

192 

FL 

PLBartovv 

1 

71 

1 

2805 

71 

71 

2455 

FL 

PLBartOMf 

2 

70 

1 

2961 

70 

70 

2431 

FL 

PL  Bartow 

3 

157 

2 

5428 

157 

157 

5439 

FL 

Port  Everglades 

PPE1 

68 

1 

2339 

68 

68 

2343 

FL 

Port  Everglades 

PPE2 

70 

1 

2413 

70 

70 

2417 

FL 

Port  Everglades 

PPE3 

171 

2 

5880 

170 

170 

5891 

FL 

Port  Everglades 

PPE4 

173 

2 

5962 

172 

173 

5973 

FL 

Putnam 

HRSG1 

48 

1 

1643 

48 

48 

1647 

FL 

Putnam 

HRSG1 

48 

1 

1643 

48 

48 

1647 

FL 

Putnam 

HRSG2 

45 

0 

1568 

45 

45 

1570 

FL 

Putnam 

HRSG2 

45 

0 

1568 

45 

45 

1570 

FL 

Riviera 

PRV2 

3 

0 

94 

3 

3 

94 

FL 

Riviera 

PRV3 

104 

1 

3573 

103 

103 

3680 

FL 

Riviera 

PRV4 

103 

1 

3545 

102 

103 

3561 

FL 

S  O  Purdom 

7 

13 

0 

443 

13 

13 

444 

FL 

Sanfbrd 

PSN3 

31 

0 

1085 

31 

31 

1087 

FL 

Sanford 

PSN4 

96 

1 

8614 

96 

96 

3323 

FL 

Sanfbrd 

PSN5 

93 

1 

3221 

93 

93 

3220 

FL 

Scholz 

1 

57 

1 

1958 

57 

57 

1963 

FL 

Schoiz 

2 

59 

1 

2050 

59 

59 

2054 

FL  - 

Seminole 

1 

533 

7 

18381 

532 

532 

18420 

FL 

Seminole 

2 

533 

7 

18381 

532 

532 

18420 

FL 

Southside 

1 

27 

0 

930 

27 

27 

932 

FL 

Southside 

2 

28 

0 

963 

28 

28 

964 

FL 

Southside 

3 

7 

0 

227 

7 

7 

227 

FL 

Southside 

4 

18 

616 

18 

18 

617 

FL 

Southside 

5 

53 

1810 

52 

52 

1815 

FL 

St  Johns  River  Pwr 

1 

336 

11582 

335 

335 

11605 

FL 

St  Johns  River  Pwr 

2 

330 

11370 

329 

329 

11395 

FL 

Stanton  Energy 

1 

328 

11290 

327 

327 

11314 

FL 

Stanton  Energy 

2 

0 

0 

0 

0 

0 

FL 

Stock  Island 

1 

75 

2571 

74 

74 

2578 

FL 

Stock  Island  D1 

-NA1 

3 

0 

100 

3 

3 

100 

FL 

Stock  Island  02 

-NA2 

3 

0 

100 

3 

3 

100 

FL 

Suwannee  River 

1 

7 

0 

254 

7 

7 

256 

FL    . 

Suwannee  River 

2 

7 

0 

253 

7 

7 

283 

FL 

Suwannee  River 

3 

19 

0 

649 

19 

19 

648 

FL 

Tom  G  Smith 

S-3 

0 

0 

9 

0 

0 

11 

FL 

Tom  G  Smith 

&4 

2 

0 

80 

2 

2 

80 

FL 

Turkey  Point 

PTP1 

170 

2 

5868 

170 

170 

5879 

FL 

Turkey  Point 

PTP2 

172 

2 

5911 

171 

171 

5924 

FL 

Vero  Beach  Munic 

-5 

9 

0 

317 

9 

9 

318 

FL 

Vero  Beach  Munic 

3 

9 

0 

315 

9 

9 

316 

FL 

Vero  Beach  Munic 

4 

2 

0 

107 

2 

3 

116 
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Tabl«2-PhaMllAll0fwane«Allocabons                                             { 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auctkxi 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Phase  II 

G^ 

Arkwright 

1 

37 

0 

1449 

37 

37 

1291 

GA 

Ariowright 

2 

.39 

0 

1470 

39 

39 

1354 

GA 

Arlcwright 

3 

45 

0 

1539 

45 

45 

1542 

GA 

Artowright 

4 

36 

0 

1255 

36 

36 

1257 

GA 

Atkinson 

A1A 

0 

0 

2 

0 

0 

2 

GA 

Atkinson 

A1B 

0 

0 

2 

0 

0 

2 

GA 

Atkinson 

A2 

0 

0 

4 

0 

0 

4 

GA 

Atkinson 

A3 

0 

0 

6 

0 

0 

5 

GA 

Atkinson 

A4 

0 

0 

5 

0 

0 

5 

GA 

Bowen 

1BLR 

667 

8 

23609 

665 

667 

23656 

GA 

Bowen 

2BLR 

686 

8 

24280 

684 

686 

24329 

GA 

Bowen 

3BUR 

875 

10 

30932 

873 

874 

30994 

GA 

Bowen 

4BLR 

875 

10 

30924 

873 

873 

30987 

GA 

Hammond 

1 

107 

1 

3785 

107 

107 

3793 

GA 

Hammond 

2 

112 

1 

3974 

112 

112 

3961 

GA 

Hammond 

3 

109 

1 

3841 

106 

106 

3850 

GA 

Hammond 

4 

459 

5 

16227 

457 

458 

16200 

GA 

Harllee  Branch 

1 

286 

3 

9856 

285 

285 

9676 

GA 

Harllee  Brancti 

2 

338 

4 

11657 

337 

338 

11681 

GA 

Harllee  Branch 

3 

465 

5 

16039 

464 

464 

16072 

GA 

Harllee  Branch 

4 

462 

5 

15916 

461 

461 

15949 

GA 

Jack  McOonough 

MB1 

243 

3 

8581 

242 

242 

8599 

GA 

Jack  McOonough 

MB2 

251 

3 

8882 

250 

251 

8900 

GA 

Kraft 

1 

44 

0 

1530 

44 

44 

1533 

GA 

Kraft 

2 

4i2 

0 

1510 

42 

42 

1466 

GA 

Kraft 

3 

86 

1 

2963 

86 

86 

2968 

GA 

Kraft 

4 

13 

0 

436 

13 

13 

437 

GA 

Mcintosh 

1 

161 

2 

5554 

161 

161 

GA 

McManus 

1 

3 

0 

844 

3 

3 

89 

GA 

McManus 

2 

6 

0 

1279 

6 

6 

198 

GA 

Mitchell 

3 

158 

2 

5461 

158 

158 

5472 

GA 

Riverside 

12 

0 

0 

5 

0 

0 

5 

GA 

Scherer 

1 

611 

8 

21075 

610 

610 

21121 

t 

GA 

Scherer 

2 

616 

8 

21224 

614 

615 

21270 

GA 

Scherer 

3 

617 

8 

21258 

615 

616 

21304 

GA 

Scherer 

4 

616 

8 

21234 

614 

615 

21280 

GA 

Wansley 

1 

863 

10 

30507 

861 

662 

30567 

GA 

Wansley 

2 

798 

10 

28201 

796 

797 

28259 

GA 

Yates 

Y1BR 

88 

3106 

88 

88 

3113 

GA 

Yates 

Y2BR 

-      86 

3035 

86 

86 

3041 

GA 

Yates 

Y3BR 

85 

2997 

84 

85 

3003 

GA 

Yates 

Y4BR 

109 

3842 

108 

108 

3851' 

■      ~ 

GA 

Yates 

Y5BR 

115 

4055 

114 

114 

4063 

GA 

Yates 

Y6BR 

302 

3 

10675 

301 

301 

10696 

GA 

Yates 

Y7BR 

297 

3 

10499 

296 

296 

10521 
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Tabte2-PhaMllAllowanc«AHoeations                                               | 

Alkiwances  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

i^ 

Baldwin 

1 

512 

7 

18109 

510 

511 

18146 

IL 

BaMvvin 

2 

541 

7 

19147 

540 

540 

19186 

IL 

Baldwin 

3 

518 

7 

18343 

517 

518 

18380 

IL 

Cofleen 

01 

144 

2 

5083 

143 

143 

5094 

IL 

Coffeen 

02 

434 

5 

15376 

433 

434 

15406 

IL 

Collins 

1 

38 

0 

1327 

38 

38 

1329 

IL 

Collins 

2 

33 

0 

1133 

33 

33 

1135 

IL 

Collins 

3 

58 

1 

2000 

58 

58 

2004 

IL 

Collins 

4 

47 

1 

1632 

47 

47 

1636 

IL 

Collins 

5 

52 

1 

1809 

52 

52 

1812 

IL 

Crawfofd 

7 

105 

1 

7235 

104 

105 

3617 

IL 

a 

162 

2 

9848 

162 

162 

5602 

IL 

Oallman 

31 

40 

0 

1385 

40 

40 

1388 

IL 

Dallman 

32 

45 

0 

1568 

45 

45 

1570 

IL 

Dallman 

33 

151 

2 

5197 

150 

151 

5208 

IL 

Duck  Creek 

1 

325 

4 

11197 

324 

324 

11220 

IL 

EDEdvvards 

1 

70 

1 

2898 

70 

70 

2414 

IL 

EDEdvvards 

2 

196 

2 

6914 

195 

195 

6760 

IL 

E  D  Edwards 

3 

251 

3 

9122 

250 

250 

8663 

IL 

Fisk 

19 

104 

1 

10031 

104 

104 

3602 

IL 

Grand  Tower 

07 

7 

0 

248 

7 

7 

248 

IL 

Grand  Tower 

08 

7 

0 

235 

7 

7 

236 

IL 

Grand  Tower 

09 

72 

1 

2546 

72 

72 

2551 

IL 

Havana 

1 

0 

0 

35 

0 

0 

36 

IL 

Havana 

2 

0 

0 

45 

0 

0 

45 

IL 

Havana 

3 

6 

0 

35 

0 

0 

35 

IL 

Havana 

4 

0 

0 

36 

0 

0 

36 

IL 

Havana 

5 

0 

0 

35 

0 

0 

36 

IL 

Havana 

6 

0 

0 

35 

0 

0 

36 

H. 

Havana 

7 

0 

0 

35 

0 

0 

36 

IL 

Havana 

8 

0 

0 

35 

0 

0 

36 

IL 

Havana 

9 

195 

2 

8803 

194 

195 

6731 

IL 

1  lennepin 

1 

59 

1 

2017 

58 

58 

2023 

IL 

1  lannepin 

2 

224 

2 

7938 

224 

224 

7953 

IL 

Hulsonvflle 

05 

64 

1 

64 

64 

2227 

IL 

06 

67 

1 

2301 

67 

67 

2306 

IL 

JoNat  29 

71 

169 

2 

7578 

160 

169 

5837 

IL 

Joliat  29 

72 

138 

1 

6176 

137 

138 

4757 

IL 

JoNet  29 

81 

158 

2 

7294 

158 

158 

5471 

IL 

Joliat29 

82 

164 

2 

7556 

164 

164 

5668 

IL 

Joiietg 

5 

170 

2 

8674 

170 

170 

5886 

IL 

JopfM  Steam 

1 

153 

2 

5286 

153 

153 

5297 

IL 

Joppa  Steam 

2 

131 

1 

4522 

131 

131 

4530 

IL 

Joppa  Steam 

3 

149 

2 

5151 

149 

149 

5162 

IL 

Joppa  Steam 

4 

138 

2 

4771 

138 

138 

4781 
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Tabto  2  •  Phase  II  Ailowanca  Ailocallons                                              J 

AllOMfancea  for  Years  2000-2000          r 

^eers  2010  and  Beyond  | 

■ 

(A) 

(B) 

(CJ2 

(D) 

(E) 

(F>3 

State 

Plant  Name 

BoileM 

Auction 

Repowar- 

Total 

1983-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Raserva 

Annual 

Deduction 

Deduction 

Phase  II 

•OeductkNi 

Deduction 

Phase  II 

iT"^ 

Joppa  Steam 

5 

139 

2 

4793 

139 

139 

4803 

Joppa  Steam 

6 

129 

1 

4459 

129 

129 

4467 

Kincaid 

1 

384 

4 

13582 

383 

383 

13620 

Kincaid 

2 

423 

5 

14977 

422 

423 

15006 

Lakeaide 

7 

74 

1 

2553 

74 

18 

633 

LaKetide 

6 

42 

0 

1446 

42 

9 

3?6 

Marion 

1 

60 

1 

2079 

60 

14 

468 

Marion 

2 

62 

1 

2129 

62 

14 

478 

Marion 

3 

67 

1 

2309 

67 

15 

520 

Marion 

4 

198 

2 

6839 

188 

198 

6853 

.. 

lyiaredosia 

01 

9 

0 

298 

8 

9 

288 

Meredosia 

02 

9 

0 

322 

8 

9 

322 

Meredotia 

03 

8 

0 

280 

8 

8 

281 

Meredosia 

04 

7 

0 

255 

7 

7 

256 

Meredosia 

05 

169 

2 

5989 

169 

168 

6000 

Meredosia 

06 

1 

0 

46 

1 

1 

46 

Newton 

1 

453 

5 

15620 

452 

452 

1S6S2 

Newton 

2 

404 

4 

13928 

403 

403 

13866 

51 

244 

3 

10701 

244 

244 

8443 

Powwrton 

52 

241 

3 

10571 

241 

241 

8341 

Powerton 

61 

248 

3 

10513 

248 

248 

8580 

Powerton 

62 

250 

3 

10596 

250 

250 

8647 

R  S  Wallace 

10 

5 

0 

2432 

S 

5 

177 

R  S  Wallace 

9 

2 

0 

901 

2 

2 

61 

Venice 

1 

0 

0 

5 

0 

0 

5 

Venice 

2 

0 

0 

2 

0 

0 

2 

Venice 

3 

0 

0 

17 

0 

0 

17 

Venice 

4 

0 

0 

14 

0 

0 

14 

Venice 

5 

0 

0 

10 

0 

0 

10 

Venice 

6 

0 

0 

10 

0 

0 

10 

Venice 

7 

0 

0 

2 

0 

0 

2 

Venice 

8 

0 

0 

2 

0 

0 

2 

VermiHion 

1 

82 

1 

2834 

82 

82 

2840 

Vermillion 

2 

108 

1 

3830 

108 

108 

3837 

Waukagan 

17 

43 

0 

3104 

182 

43 

1501 

Waukagan 

7 

183 

2 

8212 

145 

183 

6314 

IL 

Waykogan 

8 

145 

2 

7838 

43 

145 

5005 

WittX^ounty 

1 

74 

1 

5321 

74 

74 

2564 

W»  County 

2 

73 

1 

4849 

72 

72 

250S 

c 

Will  County 

3 

T50 

2 

6993 

150 

15G 

5187 

Will  County 

4 

264 

3 

13801 

264 

264 

8133 

Wood  River 

1 

0 

0 

3 

0 

0 

3 

Wood  River 

2 

0 

0 

3 

0 

0 

a 

WoodRivw 

3 

G 

0 

a 

0 

G 

a 

|wood  River 

V 

51 

1 

225fl 

51 

51 

1761 
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Table  2  -  Phaae  II  Allowance  Allocationa 

Allowances  for  Yeare  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

Statt 

PlMlName 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

[^ 

^oodRlv«r 

5 

275 

3 

9478 

274 

274 

9498 

IN 

A  B  Brawn 

-4 

19 

0 

639 

18 

18 

640 

IN 

ABBrawm 

155 

2 

5356 

155 

155 

5368 

IN 

ABBrawn 

131 

1 

4529 

131 

131 

4538 

IN 

Bailly 

136 

1 

4811 

136 

136 

4619 

IN 

Bailly 

194 

2 

6869 

194 

194 

6882 

IN 

Breed 

225 

2 

7975 

225 

225 

7990 

IN 

Cayuga 

407 

4 

14386 

405 

406 

14415 

IN 

Cayuga 

416 

5 

14710 

415 

415 

14740 

IN 

Cayuga 

0 

0 

0 

0 

0 

0 

IN 

Cayuga 

0 

0 

0 

0 

0 

0 

IN 

Cayuga 

0 

0 

0 

0 

0 

0 

IN 

Clitty  Creek 

246 

3 

8462 

245 

245 

8480 

IN 

Clifty  Creak 

241 

3 

8321 

241 

241 

«338 

IN 

CIHty  Creek 

249 

3 

8570 

248 

248 

8589 

IN 

Clifty  Creek 

245 

3 

8431 

244 

244 

8448 

IN 

Clifty  Creek 

236 

3 

8129 

235 

235 

8146 

IN 

Clifty  Creek 

248 

3 

8557 

248 

248 

8574 

IN 

Dean  H  Mitdiell 

11 

35 

0 

2658 

35 

35 

1225 

IN 

Deen  H  Mitchell 

43 

0 

3116 

43 

43 

1473 

IN 

Dean  H  Mitchell 

54 

1 

3017 

54 

54 

1860 

IN 

Dean  H  Mitchell 

48 

1 

2969 

48 

48 

1672 

IN 

Edwardspoft 

6-1 

0 

0 

0 

0 

0 

0 

IN 

Edwardspoft 

7-1 

10 

0 

347 

10 

10 

348 

IN 

Edwardsport 

7-2 

10 

0 

354 

10 

10 

355 

IN 

Edwardspoft 

8-1 

11 

0 

375 

11 

11 

375 

IN 

Elmer  W  Stout 

1 

0 

0 

0 

0 

0 

0 

IN 

Elmer  W  Stout 

2 

0 

0 

0 

0 

0 

0 

IN 

Elmer  W  Stout 

3 

0 

0 

0 

0 

0 

0 

IN 

Elmer  W  Stout 

4 

0 

0 

0 

0 

0 

0 

IN 

Elmer  W  Stout 

5 

0 

0 

0 

0 

0 

0 

IN 

Elmer  W  Stout 

6 

0 

0 

0 

0 

0 

0 

IN 

ElmerWStout 

7 

0 

0 

0 

0 

0 

0 

IN 

Elmer  W  Stout 

8 

0 

0 

0 

0 

.     0 

0 

IN 

ElmerWStout 

9 

0 

0 

1 

0 

0 

1 

IN 

ElmerWStout 

10 

0 

0 

2 

0 

0 

2 

IN 

ElnierW  Stout 

50 

47 

1 

1673 

47 

47 

1677 

IN 

ElmerWStout 

60 

*  58 

1 

2057 

58 

58 

2061 

IN 

ElmerWStout 

70 

288 

3 

10177 

287 

287 

10198 

IN 

F  B  Culley 

1 

24 

0 

827 

24 

24 

828 

IN 

FBCulley 

2 

50 

1 

1758 

50 

50 

1762 

IN 

F  B  Culley 

3 

207 

2 

7316 

206 

206 

7332 

IN 

Frank  E  Ratts 

1SG1 

102 

1 

3592 

101 

101 

3600 

IN 

Frank  E  Ratts 

2SG1 

103 

1 

3659 

103 

103 

3666 

IN 

Git)son 

1 

492 

5 

17415 

491 

491 

17449 
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Tabte  2  •  Phaaa  II  Alkmanoa  AUoeaHona 



AHowances  for  Years  2000-2009          | 

Yews  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boileri 

AuctkM) 

Repowaf" 

Total 

1903-1998 

AuctkNi 

Total 

Reserve 

ing 

Annual 

Auctkm 

Reserve 

Annual 

Deduction 

Deductran 

Phase  11 

Deductk>n 

DeductkNi 

Phase  II 

iF^ 

Gibson 

2 

500 

5 

17878 

498 

499 

17713 

IN 

Gibson 

3 

500 

5 

17709 

499 

500 

17743 

IN 

Gibson 

4 

491 

5 

17384 

490 

490 

17419 

IN 

Gibson 

5 

527 

7 

18180 

S26 

527 

18217 

IN 

H  T  Pritchard 

1 

0 

0 

0 

0 

0 

0 

IN 

H  T  Pritchard 

2 

0 

0 

1 

0 

0 

1 

IN 

H  T  Pritchard 

3 

7 

0 

240 

7 

7 

240 

IN 

H  T  Pritchard 

4 

15 

0 

533 

15 

15 

534 

IN 

H  T  Pritchard 

5 

17 

^^  0 

596 

17 

17 

597 

IN 

H  T  Pritchard 

6 

70 

1 

2487 

70 

TO 

2492 

IN 

Merom 

1SG1 

433 

5 

14920 

432 

432 

14951 

IN 

Merom 

2SG1 

430 

5 

14818 

429 

429 

14850 

IN 

Michigan  City 

12 

284 

3 

10049 

283 

283 

10060 

IN 

Michigan  City 

4 

26 

0 

909 

26 

26 

912 

■ 

IN 

Michigan  City 

5 

29 

0 

1010 

29 

29 

1012 

IN 

Michigan  City 

6 

30 

0 

1019 

30 

30 

1021 

IN 

NA  1  -  7221 

-1 

0 

0 

0 

0 

0 

0 

IN 

NA  1-7221 

•^ 

0 

0 

0 

0 

0 

0 

IN 

NA  1  -  7221 

-4 

0 

0 

0 

0 

0 

0 

IN 

Noblesville 

1 

2 

0 

66 

2 

2 

66 

IN 

Noblesville 

2 

2 

0 

54 

2 

2 

54 

IN 

Noblesville 

3 

1 

0 

40 

1 

1 

40 

IN 

Petersburg 

1 

200 

2 

7086 

200 

200 

7100 

IN 

Petersburg 

2 

395 

4 

13961 

393 

394 

13988 

IN 

Petersburg 

3 

490 

5 

16881 

488 

489 

16916 

IN 

Petersburg 

4 

469 

5 

16150 

467 

468 

16183 

IN 

R  Gallagher 

1 

82 

1 

2908 

82 

82 

2914 

IN 

R  Gallagher 

2 

89 

1 

3137 

88 

89 

3144 

IN 

R  Gallagher 

3 

80 

1 

2814 

79 

79 

2821 

IN 

R  Gallagher 

4 

83 

1 

2932 

83 

83 

2938 

IN 

RMSchahfer 

14 

141 

2 

10355 

141 

141 

4868 

IN 

R  M  Schahfer 

15 

129 

1 

10692 

129 

129 

4461 

IN 

R  M  Schahfer 

17 

151 

2 

5222 

151 

151 

5233 

IN 

R  M  Schahtaf 

18 

151 

2 

5187 

150 

150 

5199 

IN 

Roekport 

MB1 

958 

11 

32992 

956 

957 

33061 

IN 

Rockpoit 

MB2 

958 

11 

32992 

956 

957 

33061 

IN 

State  Une 

3 

100 

1 

4725 

100 

100 

3452 

IN 

State  Line 

4 

175 

2 

6922 

174 

174 

6033 

IN 

Tanners  Creek 

U1 

59 

1 

2775 

59 

59 

2037 

IN 

Tanners  Creek 

U2 

62 

1 

2797 

62 

62 

2138 

IN 

Tanners  Creek 

U3 

66 

1 

4079 

66 

66 

2287 

IN 

Tanners  Creek 

U4 

302 

3 

10702 

302 

302 

10722 

IN 

Wabash  River 

1 

49 

1 

1722 

49 

49 

1726 

IN 

Wabash  River 

2 

39 

0 

1392 

30 

39 

1394 

IN 

Wabash  River 

3 

46 

0 

1616 

46 

46 

1619 
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1                                             Tabto  2 -PhaM  II  AHovwanot  Allocations                                             | 

■" 

AlkMvances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(0) 

(E) 

(F)3 

Statfl 

Plant  Name 

Boilerl 

Auctnn 

Repower- 

Total 

1993-1998 

AudkNi 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

_ 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  11 

1?!" 

Wabash  River 

4 

44 

0 

1532 

44 

44 

1534 

IN 

Wabash  River 

5 

45 

0 

1582 

45 

45 

1584 

IN 

Wabash  River 

6 

150 

2 

5293 

149 

149 

5304 

IN 

Warrick 

4 

297 

3 

10506 

296 

296 

10527 

IN 

Whitwwatar  Valley 

1 

65 

1 

2236 

65 

65 

2241 

IN 

Whitevvater  Valley 

2 

194 

2 

6693 

194 

194 

6706 

lA 

Ames 

7 

12 

0 

403 

12 

12 

403 

lA 

Ames 

8 

53 

1 

1833 

53 

53 

1837 

lA 

Burlington 

1 

130 

1 

4498 

130 

130 

4507 

lA 

Council  Bluffs 

1 

19 

0 

1110 

19 

19 

653 

lA 

Council  Bluffs 

2 

27 

0 

1651 

27 

27 

928 

lA 

Council  Bluffs 

3 

463 

5 

15951 

462 

462 

15985 

lA 

Oes  Moines 

•^ 

0 

0 

0 

0 

0 

0 

lA 

Dee  Moines 

10 

5 

0 

163 

5 

5 

164 

lA 

Oes  Moines 

11 

7 

0 

244 

7 

7 

245 

lA 

Dubuque 

1 

32 

0 

1120 

32 

32 

1122 

lA 

Dubuque 

5 

9 

0 

305 

9 

9 

306 

lA 

Earl  F  Wisdom 

1 

11 

0 

379 

11 

11 

380 

lA 

Fair  Station 

2 

162 

2 

5573 

161 

161 

5585 

lA 

George  Neal  North 

1 

67 

1 

2309 

67 

67 

2314 

lA 

George  Neal  North 

2 

128 

1 

9081 

127 

127 

4405 

lA 

George  Neal  North 

3 

248 

3 

12293 

247 

247 

8556 

lA 

George  Neal  South 

4 

439 

5 

15139 

438 

438 

15171 

lA 

Graettinger 

2 

0 

0 

10 

0 

0 

10 

lA 

Grinnell 

•^ 

6 

0 

189 

6 

6 

190 

lA 

Lansing 

3 

14 

0 

478 

14 

^14 

479 

lA 

Lansing 

4 

126 

1 

4628 

125 

126 

4344 

lA 

Lime  Creek 

-1 

7 

0 

255 

7 

7 

255 

lA 

Lime  Creek 

•^ 

7 

0 

255 

7 

7 

255 

lA 

Louisa 

101 

452 

5 

15588 

451 

451 

15620 

lA 

Maynard  StatkMi 

1 

1 

0 

31 

1 

1 

31 

lA 

Milton  Knapp 

2 

168 

2 

5793 

168 

168 

5805 

lA 

Muscatine 

8 

39 

0 

1362 

39 

39 

1364 

lA 

MuscaUrte 

9 

59 

1 

2026 

59 

59 

2030 

lA 

NA1-7230 

-2 

0 

0 

0 

0 

0 

0 

lA 

Ottunvwa 

1 

554 

7 

19088 

552 

553 

19127 

lA 

Pana 

6 

22 

0 

757 

22 

22 

758 

lA 

PeNa 

7 

28 

0 

978 

28 

28 

979 

iA 

PeHa 

8 

1 

0 

68 

1 

1 

27 

lA 

Pf  airia  Creek 

3 

21 

0 

725 

21 

21 

727 

IA 

Prairie  Creek 

4 

100 

1 

3433 

99 

99 

3440 

IA 

KiversMie 

9 

51 

1 

1744 

50 

51 

1748 

IA 

Sbtfh  Street 

1 

24 

0 

814 

24 

24 

815 

IA 

Sixih  Street 

2 

6 

0 

177 

6 

6 

177 

IA 

SMh  Street 

3 

6 

0 

154 

6 

6 

154 
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Table  2  •  PhM*  H  Allofvvanc*  AllocMiom 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

BoileM 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deducbon 

Deduction 

Phase  II 

Deduction 

Phase  ri 

lA 

Sixth  Street 

4 

1 

0 

77 

1 

1 

lA 

5 

10 

0 

308 

10 

10 

306 

lA 

Streeter  Station 

7 

16 

0 

554 

16 

16 

556 

lA 

Sutherland 

1 

6 

0 

190 

6 

6 

200 

lA 

Sutherland 

2 

11 

0 

376 

11 

11 

376 

lA 

Sutherland 

3 

64 

1 

2190 

63 

63 

2196 

KS 

Arthur  Mullergren 

3 

0 

0 

1 

0 

0 

1 

KS 

Cimarron  River 

1 

0 

0 

12 

0 

0 

11 

KS 

Coftayville 

4 

0 

0 

11 

0 

0 

10 

KS 

East  12th  Street 

4 

0 

0 

10 

0 

0 

t 

KS 

Garden  City 

S-2 

0 

0 

0 

0 

0 

0 

KS 

Gordon  Evans 

1 

0 

0 

64 

0 

2 

96 

KS 

Gordon  Evans 

2 

0 

0 

25 

0 

1 

21 

KS 

Holeomb 

SGU1 

116 

1 

4010 

116 

116 

4018 

KS 

Hutchinson 

1 

0 

0 

0 

0 

0 

0 

KS 

IHutchinson 

2 

0 

0 

0 

0 

0 

P 

KS 

Hutchinson 

3 

0 

0 

0 

0 

0 

0 

* 

KS 

Hutchinson 

4 

0 

0 

18 

0 

0 

16 

KS 

Jeftary  Energy  Ctr 

1 

496 

5 

17108 

495 

495 

17143 

KS 

Jeftary  Energy  Ctr 

2 

525 

7 

18080 

523 

524 

18118 

KS 

JefTery  Energy  Ctr 

3 

598 

7 

20628 

567 

597 

20672 

KS 

Judson  Large 

4 

0 

0 

39 

0 

1 

34 

KS 

Kaw 

1 

23 

0 

787 

23 

23 

789 

KS 

Kaw 

2 

18 

0 

619 

18 

18 

620 

KS 

Kaw 

3 

15 

0 

516 

15 

15 

517 

KS 

Kingman 

•^ 

1 

0 

51 

1 

1 

51 

KS 

LaCygne 

1 

417 

5 

17941 

416 

416 

14405 

KS 

LaCygne 

2 

437 

5 

15056 

436 

436 

15087 

KS 

Lawrence 

2 

0 

0 

2 

0 

0 

2 

KS 

Lawrence 

3 

18 

0 

2148 

18 

16 

625 

KS 

{.awrence 

4 

27 

0 

1819 

'  27 

27 

948 

KS 

Lawrence 

5 

109 

1 

5376 

106 

108 

3752 

KS 

McPherson2 

1 

0 

0 

1 

0 

0 

1 

KS 

Mulvane 

•V 

0 

0 

5 

0 

0 

5 

KS 

Mulvane 

-a 

0 

0 

5 

0 

0 

5 

KS 

IMurrayGHI 

1 

0 

0 

1 

0 

0 

1 

KS 

Murray  Gill 

2 

0 

0 

5 

0 

0 

5 

KS 

Murray  Gill 

3 

0 

0 

SO 

0 

1 

44 

KS 

Murray  Gill 

4 

0 

0 

62 

0 

2 

54 

KS 

Nearman  Creek 

N1 

201 

2 

6928 

200 

201 

6942 

KS 

Neosho 

7 

0 

0 

13 

0 

0 

13 

KS 

Quindaro 

1 

50 

1 

2031 

se 

50 

2035 

KS 

Quindaro 

2 

60 

1 

2078 

60 

60 

2082 

KS 

Riverton 

39 

30 

0 

1039 

30 

30 

1041 

KS 

Riverton 

40 

51 

1 

1763 

51 

51 

1766 
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Table  2 .  Phase  11  Allowanca  Allocationa 

Allowances  for  Years  2000.2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(0) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

— 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

KS" 

Russell 

-11 

1 

0 

31 

1 

1 

31 

KS 

Russell 

-12 

1 

0 

30 

1 

1 

30 

KS 

Tecumseh 

10 

43 

0 

3916 

42 

43 

1470 

KS 

Tecumseh 

9 

27 

0 

2256 

27 

27 

921 

KS 

Wamego 

7 

0 

0 

0 

0 

0 

0 

KY 

Big  Sandy 

BSU1 

186 

2 

6428 

186 

186 

6441 

KY 

Big  Sandy 

BSU2 

538 

7 

19711 

537 

537 

18584 

KY 

Cane  Run 

-12 

0 

0 

0 

0 

0 

0 

KY 

Cane  Run 

-13 

0 

0 

0 

0 

0 

0 

KY 

Cane  Run 

3 

1 

0 

39 

1 

1 

39 

KY 

Cane  Run 

4 

79 

1 

4521 

79 

79 

2726 

KY 

Cane  Run 

5 

125 

1 

4340 

125 

125 

4330 

KY 

Cane  Run 

6 

157 

2 

5498 

157 

157 

5436 

KY 

Coleman 

CI 

137 

1 

4853 

137 

137 

4862 

■    • 

KY 

Coleman 

C2 

156 

2 

5534 

156 

156 

5545 

KY 

Coleman 

C3 

150 

2 

5322 

150 

150 

5332 

KY 

Cooper 

1 

91 

1 

3209 

90 

91 

3216 

KY 

Cooper 

2 

187 

2 

6606 

186 

186 

6619 

KY 

D  B  Wilson 

W1 

362 

4 

12461 

361 

361 

12487 

KY 

Dale 

3 

49 

1 

1983 

49 

49 

1693 

KY 

Dale 

4 

41 

0 

1847 

40 

40 

1400 

KY 

EW  Brown 

1 

87 

1 

3065 

86 

86 

3071 

KY 

EW  Brown 

2 

164 

2 

5805 

164 

164 

5817 

KY 

EW  Brown 

3 

318 

3 

11251 

317 

317 

11273 

KY 

East  Bend 

2 

531 

7 

18315 

530 

530 

18354 

KY 

Elmer  Smith 

1 

79 

1 

2804 

79 

79 

2810 

KY 

Elmer  Smith 

2 

176 

2 

6211 

175 

175 

6224 

KY 

Ghent 

1 

346 

4 

12248 

345 

346 

12272 

KY 

Ghent 

2 

291 

3 

12734 

290 

290 

10038 

KY 

Ghent 

3 

405 

4 

13956 

404 

404 

13985 

KY 

Ghent 

4* 

398 

4 

13713 

397 

397 

13742 

KY 

Green  River 

1 

0 

0 

130 

0 

0 

2 

KY 

Green  River 

2 

0 

0 

851 

0 

0 

16 

KY 

Green  River 

3 

0 

0 

744 

0 

0 

13 

KY 

Green  River 

4 

82 

1 

2825 

82 

82 

2830 

KY 

Green  River 

5 

95 

1 

3371 

95 

95 

3377 

KY 

HLSpurlock 

1 

278 

3 

9821 

277 

277 

9841 

KY 

HLSpurtock 

2 

481 

5 

16586 

480 

480 

16621 

KY 

Henderson  1 

6 

24 

0 

810 

23 

23 

812 

KY 

HMP&L  Station  2 

HI 

163 

2 

5756 

162 

162 

5769 

_ 

KY 

HMP&L  Station  2 

H2 

168 

2 

5934 

167 

167 

5946 

KY 

Mill  Creek 

1 

223 

2 

8080 

222 

222 

7696 

KY 

Mill  Creek 

2 

227 

2 

8140 

227 

227 

7855 

KY    1 

Mill  Creek 

3 

319 

3 

10979 

318 

318 

11001 

KY    1 

Mill  Creek 

4 

395 

4 

13618 

394 

394 

13645 
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Tablea.PhaaallAlkMvanoaAllocattona                                               | 

Allowances  for  Years  2000-2009         | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilen 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Oeducfion 

Phase  II 

ky" 

NA1-7220 

•^ 

0 

0 

0 

0 

0 

0 

KY 

NA1-7220 

-4 

0 

0 

0 

0 

0 

0 

KY 

NA1-7220 

**S 

0 

0 

0 

0 

0 

0 

KY 

Paradisa 

1 

314 

3 

10618 

313 

313 

10841 

KY 

Paradisa 

2 

357 

4 

1?300 

356 

356 

12326 

KY 

Paradisa 

3 

722 

9 

25504 

720 

721 

25556 

KY 

3 

12 

0 

914 

12 

12 

424 

KY 

RDGraan 

G1 

154 

2 

5292 

153 

153 

5303 

KY 

RDGraan 

G2 

185 

2 

6376 

184 

185 

6389 

KY 

Robert  Raid 

R1 

27 

0 

942 

27 

27 

944 

KY 

Shawn  aa 

1 

76 

1 

3643 

76 

76 

2622 

KY 

Shawnaa 

10 

138 

2 

4893 

138 

138 

4903 

KY 

Shawnaa 

2 

78 

1 

3672 

78 

78 

2702 

KY 

Shawnaa 

3 

88 

1 

3707 

88 

88 

3043 

KY 

Shawnaa 

4 

88 

1 

3593 

87 

87 

3025 

KY 

Shawnaa 

5 

86 

1 

3825 

85 

85 

2954 

KY 

Shawnaa 

6 

94 

1 

3711 

94 

94 

3242 

KY 

Shawnaa 

7 

104 

1 

3639 

103 

104 

3581 

KY 

Shawnaa 

8 

99 

1 

3570 

99 

99 

3427 

KY 

Shawnaa 

9 

106 

1 

106 

106 

3672 

KY 

TrimMa  County 

1 

279 

3 

9631 

279 

279 

9651 

KY 

Tyrone 

1 

0 

0 

0 

0 

0 

0 

KY 

Tyrone 

2 

0 

0 

0 

0 

0 

0 

KY 

Tyrone 

3 

0 

0 

0 

0 

0 

0 

KY 

Tyrone 

4 

0 

0 

0 

0 

0 

0 

KY 

Tyrone 

5 

20 

0 

1713 

20 

20 

675 

LA 

A  B  Patareon 

3 

0 

0 

7 

0 

0 

4 

LA 

ABPatenon 

4 

0 

0 

8 

0 

0 

6 

LA 

^^1  V^Rv^BI  1  llll 

SA 

0 

0 

30 

0 

1 

18 

LA 

BigCajunI 

1B1 

0 

0 

27 

0 

1 

37 

LA 

Big  Cajun  1 

1B2 

0 

0 

27 

0 

1 

34 

LA 

Big  Cajun  2 

2B1 

415 

4 

14864 

414 

414 

14322 

LA 

Big  Cajun  2 

2B2 

409 

4 

14636 

408 

409 

14142 

lA 

BigCajun2 

2B3 

408 

4 

14653 

407 

408 

14106 

LA 

6 

0 

0 

46 

0 

1 

34 

LA 

\^4rVnM  v^HI 

7 

0 

0 

128 

0 

4 

139 

LA 

DOHuntar 

3 

0 

0 

0 

0 

0 

9 

LA 

D  6  Hunter 

4 

0 

0 

32 

0 

1 

24 

LA 

OocBonin 

1 

0 

0 

12 

0 

0 

17 

LA 

Doe  Benin 

2 

0 

0 

24 

0 

1 

30 

LA 

DocBonin 

3 

0 

0 

45 

0 

3 

89 

LA 

DoletHUIs 

1 

595 

7 

20494 

593 

583 

20535 

LA 

Hounna 

15 

0 

0 

10 

0 

0 

14 

LA 

Houma 

16 

0 

0 

14 

0 

1 

28 

LA 

Lieberman 

3 

0 

0 

86 

0 

2 

85 
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Table  2  •  Phaaa  II  Alkmanca  Alloeatiofia 

Allowances  for  Years  2000-2009         | 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

Statfl 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

la" 

Liabarman 

4 

0 

0 

72 

0 

2 

63 

LA 

Littla  Gypsy 

1 

1 

0 

245 

1 

6 

223 

LA 

LitUa  Gypsy 

2 

2 

0 

378 

2 

10 

351 

LA 

Littla  Gypsy 

3 

3 

0 

543 

3 

14 

473 

LA 

Louisiana  1 

1A 

0 

0 

116 

0 

0 

17 

LA 

Louisiana  1 

2A 

0 

0 

2 

0 

0 

17 

LA 

Louisiana  1 

3A 

0 

0 

2 

0 

0 

17 

LA 

Louisiana  2 

10 

0 

0 

0 

0 

0 

0 

LA 

Louisiana  2 

11 

0 

0 

0 

0 

0 

0 

LA 

Louisiana  2 

12 

0 

0 

0 

0 

0 

0 

LA 

Michoud 

1 

0 

0 

71 

0 

2 

83 

LA 

Michoud 

2 

0 

0 

106 

0 

4 

138 

LA 

Michoud 

3 

1 

0 

491 

1 

13 

467 

LA 

Monroa 

11 

0 

0 

13 

0 

0 

12 

LA 

Monroe 

12 

0 

0 

45 

0 

1 

38 

LA 

Morgan  City 

4 

0 

0 

5 

0 

0 

5 

LA 

Natchitoches 

10 

0 

0 

0 

0 

0 

0 

LA 

Ninamila  Point 

1 

1 

0 

62 

1 

2 

65 

LA 

Ninemile  Point 

2 

1 

0 

112 

1 

3 

103 

LA 

Ninamila  Point 

3 

1 

0 

96 

1 

3 

86 

LA 

Ninamila  Point 

4 

3 

0 

691 

3 

18 

611 

LA 

Ninamila  Point 

5 

4 

0 

930 

4 

23 

811 

LA 

Opalousas 

10 

0 

0 

1 

0 

0 

1 

LA 

RS  Nelson 

3 

0 

0 

39 

0 

1 

26 

LA 

RS  Nelson 

4 

0 

0 

123 

0 

8 

279 

LA 

RS  Nelson 

6 

541 

7 

19562 

540 

540 

18701 

LA 

Rodemacher 

1 

86 

1 

3248 

86 

86 

2975 

LA 

Rodemacher 

2 

527 

7 

18902 

526 

526 

18212 

LA 

Ruston 

2 

0 

0 

4 

0 

0 

6 

LA 

Ruston 

3 

0 

0 

5 

0 

1 

22 

LA 

Stertington 

10 

1 

0 

174 

1 

5 

156 

LA 

Sterlington 

7AB 

0 

0 

72 

0 

2 

72 

LA 

Techa 

2 

0 

0 

27 

0 

1 

22 

LA 

Tacha 

3 

0 

0 

446 

0 

11 

368 

LA 

Watarford  1  &  2 

1 

124 

1 

4553 

123 

123 

4268 

LA 

Watarford  1  &  2 

2 

96 

1 

3534 

96 

96 

3313 

LA 

WiNowGlen 

1 

0 

0 

99 

0 

3 

87 

LA 

WHkMvGlen 

2 

0 

0 

26 

0 

1 

20 

LA 

WilkMvGlen 

3 

0 

0 

93 

0 

1 

32 

LA 

WillovvGlen 

4 

0 

0 

291 

0 

9 

295 

LA 

Willow  Glen 

S 

1 

0 

458 

1 

13 

437 

ME 

Graham  Station 

5 

10 

0 

344 

10 

10 

344 

ME 

Mason  Steam 

3 

0 

0 

2 

0 

0 

2 

ME 

Mason  Steam 

4 

0 

0 

1 

0 

0 

1 

ME 

Mason  Steam 

5 

0 

0 

1 

-      0 

0 

1 
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Tabl«2^PlMMllAlle«ranMAIIoealioM                                             | 

AlkMvancee  for  Ye««  2000-2009         |Yaars  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(0) 

(E) 

(F)3 

SM« 

Plant  Name 

Boiierl 

Auction 

Repower* 

Total 

1993-1998 

AuotMn 

Total 

J^eserve 

ing 

Annual 

Auction 

^••^•Vw 

Annual 

Oedudiorv 

Deduction 

Phase  II 

OeducHon 

Oeduction 

Phase  II 

■  - 

ve" 

William  F  Wyman 

1 

14 

0 

1159 

13 

13 

467 

ME 

William  FWyman 

2 

16 

0 

1161 

16 

16 

549 

- 

ME 

WifNam  FWyman 

3 

78 

1 

2945 

78 

n 

2693 

ME 

William  FWyman 

4 

182 

2 

6272 

181 

182 

6284 

MO 

Brandon  Shores 

1 

537 

7 

18503 

535 

536 

18542 

MO 

Brandon  Shorn 

2 

226 

2 

7793 

225 

226 

7806 

MO 

CP  Crane 

1 

126 

1 

4348 

126 

126 

4356 

; 

MO 

CP  Crane 

2 

117 

1 

4042 

117 

il7 

4049 

MO 

Chalk  Point 

•n3T3 

21 

0 

707 

20 

20 

709 

MO 

Chalk  Point 

•n3T4 

21 

0 

707 

20 

20 

709 

MO 

Chalk  Point 

-GT5 

26 

0 

894 

26 

26 

886 

MO 

Chalk  Point 

-GT6 

26 

e 

894 

26 

26 

896 

• 

MO 

Chalk  Point 

1 

267 

3 

9199 

266 

2B6 

9218 

MO 

Chalk  Point 

2 

296 

3 

10216 

296 

296 

10236 

MO 

Chalk  Point 

3 

151 

2 

12501 

^1 

161 

5229 



MO 

Chalk  Point 

4 

75 

1 

2599 

75 

75 

2805 

MO 

DIckarson 

1 

170 

2 

5846 

169 

169 

5859 

MO 

Olckerson 

2 

160 

2 

5496 

159 

156 

5610 

MO 

Olckarson 

3 

170 

2 

5844 

169 

169 

5856 

MO 

Olckerson 

CW1 

0 

0 

0 

0 

0 

0 

MO 

Olckerson 

GT2 

31 

0 

1062 

31 

31 

1064 

MO 

Olckerson 

GT3 

31 

0 

1082 

31 

31 

1084 

MO 

Olckerson 

HCT3 

0 

0 

0 

0 

0 

0 

MO 

Olckerson 

HCT4 

0 

0 

0 

0 

0 

0 

MO 

Easton  2 

•^5 

0 

0 

0 

0 

0 

0 

MO 

Easton2 

-2i 

0 

0 

0 

0 

0 

0 

MO 

Easton  2 

•^7 

0 

0 

0 

0 

0 

0 

MO 

Gould  Street 

3 

24 

0 

821 

24 

24 

823 

MO 

Hert>ert  A  Wagner 

1 

37 

0 

1291 

37 

37 

1293 

MO 

Herbert  A  Wagner 

2 

38 

0 

1299 

38 

38 

1301 

MO 

Herbert  A  Wagner 

3 

243 

3 

8378 

242 

243 

8395 

MO 

Herbert  A  Wagner 

4 

44 

0 

1520 

44 

44 

1523 

MO 

Morgantowffi 

1 

491 

5 

16927 

400 

490 

16962 

MO 

Morgantown 

2 

1469 

5 

16184 

468 

469 

16216 

MO 

Nanbcoke 

STA 

0 

0 

0 

0 

0 

0 

MO 

Perryman 

•^1 

0 

0 

0 

0 

0 

0 

MO 

Perryman 

•^2 

0 

0 

0 

0 

0 

0 

MO 

Perryman 

•^1 

0 

0 

0 

0 

0 

0 

MO 

Perryman 

•^ 

0 

0 

0 

0 

0 

'           0 

MO 

RP  Smith 

11 

66 

1 

2313 

66 

66 

2272 

MO 

RP  Smith 

0 

8 

0 

634 

8 

8 

281 

■ 

MO 

Riverside 

1 

5 

0 

189 

5 

5 

190 

MO 

Riverside 

2 

5 

0 

171 

5 

5 

172 

MO 

Riverside 

3 

10 

0 

354 

10 

10 

354 

. 

MO 

Riverside 

4 

13 

0 

455 

13 

13 

456 

• 
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Table  2  •  Phase  II  Allowance  Allocations 

Allowances  for  Years  2000-2009         | 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

md" 

Riverside 

5 

9 

0 

294 

9 

9 

295 

MO 

Vienna 

8 

53 

1 

3644 

53 

53 

1819 

MD 

Westport 

3 

5 

0 

186 

5 

5 

187 

MD 

Westpoit 

4 

8 

0 

258 

7 

7 

259 

MA 

Brayton  Point 

1 

246 

3 

8478 

245 

246 

8496 

MA 

Brayton  Point 

2 

258 

3 

8908 

258 

258 

8926 

MA 

Brayton  Point 

3 

540 

7 

18618 

539 

539 

18658 

MA 

Brayton  Point 

4 

336 

4 

12135 

336 

336 

11621 

MA 

Canal 

1 

357 

4 

13231 

356 

356 

12327 

MA 

Canal 

2 

522 

6 

17993 

521 

521 

18031 

MA 

Cannon  Street 

3 

1t 

0 

374 

11 

11 

374 

MA 

Cleery  Flood 

8 

4 

0 

143 

4 

4 

143 

MA 

Cleary  Flood 

9 

46 

0 

2679 

46 

46 

1577 

MA 

Kendall  Square 

1 

5 

0 

199 

5 

5 

198 

MA 

Kendall  Square 

2 

6 

0 

208 

5 

5 

208 

MA 

Kendall  Square 

3 

12 

0 

421 

12 

12 

422 

MA 

Mount  Tom 

1 

163 

2 

5609 

162 

162 

5622 

MA 

Mystic 

4 

76 

1 

2606 

75 

75 

2612 

MA 

Mystic 

5 

90 

1 

3091 

89 

90 

3098 

MA 

Mystic 

6 

89 

1 

3075 

89 

89 

3081 

MA 

Mystic 

7 

500 

5 

17239 

499 

499 

17274 

MA 

New  Boston 

1 

179 

2 

6156 

178 

178 

6169 

MA 

New  Boston 

2 

183 

2 

6322 

183 

183 

6335 

MA 

Salem  Harbor 

1 

97 

1 

3338 

97 

97 

3345 

MA 

Salem  Hart>or 

2 

99 

1 

3407 

99 

99 

3414 

MA 

Salem  Hart>or 

3 

158 

2 

5459 

158 

158 

5470 

MA 

Salem  Harbor 

4 

357 

4 

12567 

356 

357 

12346 

MA 

Somerset 

1 

0 

0 

0 

0 

0 

0 

MA 

Somerset 

2 

0 

0 

0 

0 

0 

0 

MA 

Somerset  _ 

3 

0 

0 

0 

0 

0 

0 

MA 

Somerset 

4 

0 

0 

0 

0 

0 

0 

MA 

Somerset 

5 

0 

0 

0 

0 

0 

0 

MA 

Somerset 

6 

0 

0 

0 

0 

0 

0 

MA 

Somerset 

7 

80 

1 

2764 

80 

80 

2770 

MA 

Somerset 

8 

116 

1 

3984 

115 

115 

3993 

MA 

Waters  River 

•^ 

7 

0 

247 

7 

7 

247 

MA 

West  Springfield 

1 

11 

0 

378 

11 

11 

379 

MA 

West  Springfield 

2 

10 

0 

356 

10 

10 

356 

MA 

West  Springfield 

3 

87 

1 

3011 

87 

87 

3017 

Ml 

491  E.  48tt)  Street 

-7 

9 

0 

298 

9 

9 

299 

Ml 

491  E.  48th  Street 

-8 

9 

0 

298 

9 

9 

299 

Ml 

BCCobb 

1 

13 

0 

1142 

13 

13 

442 

Ml 

B  C  Cobb 

2 

14 

0 

1229 

13 

14 

475 

Ml 

B  C  Cobb 

3 

13 

0 

1223 

13 

13 

473 

Ml 

B  C  Cobb 

4 

133 

1 

4572 

132 

132 

4582 
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Tal>la2.Phai 

1 

Allovvances  for  Years  2000-2000         | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auctkm 

Repower- 

Total 

1903-1996 

AuctkMi 

Total 

Reserve 

ing 

Annual 

Auction 

Reaarva 

Annual 

Deductkm 

Deductton 

Phase  II 

Oedudkm 

DeductkNi 

Phase  11 

mT" 

BCCobb 

5 

136 

1 

4694 

136 

136 

4702 

Ml 

Belle  River 

1 

537 

6 

18490 

535 

536 

18536 

Ml 

Belle  River 

2 

544 

6 

18763 

543 

548 

18801 

Ml 

Connert  Creek 

15 

17 

0 

4285 

17 

17 

589 

Ml 

Conners  Creek 

16 

17 

0 

4279 

17 

17 

581 

Ml 

Conners  Creek 

17 

15 

0 

4034 

15 

15 

554 

Mi 

Conners  Creek 

18 

13 

0 

3353 

13 

13 

450 

Ml 

Dan  E  Kam 

1 

227 

2 

7809 

226 

226 

7825 

Ml 

Dan  E  Kam 

2 

248 

3 

8564 

248 

248 

8582 

Ml 

Dan  E  Kam 

3 

30 

0 

1020 

30 

30 

1023 

Ml 

Dan  E  Kam 

4 

27 

0 

948 

27 

27 

949 

Ml 

Delray 

10 

0 

0 

14 

0 

0 

14 

Ml 

Delray 

12 

0 

0 

14 

0 

0 

12 

Ml 

Deiray 

7 

0 

0 

0 

0 

0 

0 

Ml 

Delray 

8 

0 

0 

12 

0 

0 

12 

Ml 

Delray 

9 

0 

0 

0 

0 

0 

0 

Ml 

Eckert  Station 

1. 

34 

0 

1298 

34 

34 

1178 

Ml 

Eckert  Station 

2 

35 

0 

1354 

35 

35 

1225 

Ml 

Eckert  Station 

3 

32 

0 

1327 

32 

32 

1116 

Ml 

Eckert  Station 

4 

64 

1 

64 

64 

2227 

Ml 

Eckert  Station 

5 

77 

1 

2665 

77 

77 

2670 

Ml 

Eckert  Station 

6 

68 

1 

2342 

68 

68 

2347 

Ml 

Ednicott  Generating 

1 

53 

1 

1809 

52 

52 

1814 

Ml 

Erickson 

1 

193 

2 

6644 

192 

192 

6659 

Ml 

Greenwood 

1 

16 

0 

539 

16 

16 

541 

Ml 

IHarlMr  Beach 

1 

41 

0 

3520 

41 

41 

1427 

Ml 

J  B  Sims 

3 

43 

0 

1484 

43 

43 

1487 

Ml 

JCWeadock 

7 

138 

1 

4744 

137 

137 

4754 

Ml 

J  C  Weadock 

8 

136 

1 

4690 

136 

136 

4699 

Ml 

J  H  Campbell 

1 

235 

3 

8095 

234 

234 

8113 

Ml 

J  H  Campbell 

2 

281 

3 

9687 

280 

280 

9702 

Ml 

J  H  Campbell 

3 

798 

10 

27471 

796 

797 

27529 

Ml 

J  R  Whiting 

1 

99 

1 

3411 

99 

90 

3418 

Mi 

J  R  Whiting 

2 

101 

1 

3493 

101 

101 

3500 

Mi 

J  R  Whiting 

3 

130 

1 

4467 

129 

129 

4477 

Mi 

James  De  Young 

5 

30 

0 

1048 

30 

30 

1050 

Mi 

Marysvilie 

10 

13 

0 

1261 

13 

13 

432 

Ml 

Marysville 

11 

13 

0 

1315 

13 

13 

450 

Ml 

Marysvilie 

12 

ii 

0 

1061 

11 

11 

363 

Ml 

Marysville 

9 

16 

0 

1637 

16 

16 

560 

Ml 

Mistersky 

5 

7 

0 

257 

7 

7 

257 

Ml 

Mistersky 

6 

13 

0 

437 

13 

13 

438 

Ml 

Mistersky 

7 

14 

0 

485 

14 

14 

487 

Ml 

Monroe  (4) 

1 

692 

9 

23830 

690 

691 

23882 

Ml 

Monroe  (4) 

2 

719 

9 

24731 

716 

717 

24785 
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Tabia  2  -  Phaaa  II  Allowanca  Allocaliona 

1 

Allovvances  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

Stata 

Plant  Name 

BoileM 

AuctkMi 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Rasarva 

Annual 

Deduction 

Deduction 

Phasall 

Deduction 

Oeductk>n 

Ptiasall 

Sir" 

Monro*  (4) 

3 

672 

8 

23151 

670 

672 

23200 

Ml 

Monro*  (4) 

4 

739 

9 

25424 

737 

737 

25478 

Ml 

Pretque  Isle 

2 

7 

0 

637 

7 

7 

246 

Ml 

Presque  isle 

3 

55 

1006 

55 

55 

1910 

Ml 

Presque  Isle 

4 

48 

1676 

48 

48 

1673 

Ml 

Presque  Isle 

5 

85 

2933 

85 

85 

2938 

Ml 

Pretque  Isle 

6 

85 

2940 

85 

85 

2946 

Ml 

Presque  Isle 

7 

63 

2215 

63 

63 

2173 

Ml 

Presque  Isle 

8 

59 

2191 

59 

59 

2050 

Ml 

Presque  Isle 

9 

44 

0 

2346 

44 

44 

1511 

Ml 

River  Rouge 

1 

2 

0 

79 

2 

2 

79 

Ml 

River  Rouge 

2 

180 

2 

6321 

179 

179 

6203 

Ml 

River  Rouge 

3 

264 

3 

9100 

263 

264 

9118 

Ml 

Shiras 

3 

15 

0 

500 

14 

14 

502 

Ml 

St  Clair 

1 

106 

1 

3665 

106 

106 

3672 

Ml 

St  Clair 

2 

103 

1 

3542 

103 

103 

3549 

Ml 

St  Clair 

3 

102 

1 

3524 

102 

102 

3530 

Ml 

St  Clair 

4 

98 

1 

3395 

98 

98 

3402 

Ml 

St  Clair 

5 

0 

0 

0 

0 

0 

0 

Ml 

St  Clair 

6 

213 

2 

7340 

212 

213 

7355 

Ml 

St  Clair 

7 

390 

4 

13455 

389 

390 

13482 

Ml 

Trenton  Channel 

16 

67 

0 

3292 

66 

66 

2297 

Ml 

Trenton  Channel 

17 

16 

0 

767 

16 

16 

534 

Ml 

Trenton  Channel 

18 

72 

0 

3563 

72 

72 

2485 

Ml 

Trenton  Channel 

19 

14 

0 

698 

14 

14 

488 

Ml 

Trenton  Channel 

9A 

421 

5 

14502 

420 

420 

14532 

Ml 

Wyandotte 

5 

15 

0 

960 

15 

15 

549 

Ml 

Wyandotte 

7 

15 

0 

953 

15 

15 

545 

MN 

Allen  S  King 

1 

453 

5 

15623 

452 

452 

15655 

MN 

Black  Dog 

1 

10 

0 

1914 

10 

10 

331 

MN 

Black  Dog 

2 

13 

0 

3683 

13 

13 

458 

MN 

Black  Dog 

3 

29 

0 

2275 

29 

29 

969 

MN 

Black  Dog 

4 

62 

1 

4055 

62 

62 

2130 

MN 

Clay  Boewell 

1 

36 

0 

1827 

36 

36 

1248 

MN 

ClayBoewail 

2 

34 

0 

1800 

34 

34 

1188 

MN 

ClayBotvvell 

3 

286 

3 

9863 

285 

286 

9882 

MN 

ClayBotvMll 

4 

299 

3 

10321 

299 

299 

10342 

MN 

Fox  Lake 

3 

31 

0 

2069 

31 

31 

1068 

MN 

High  Bridge 

3 

23 

0 

2118 

23 

23 

795 

MN 

High  Bridge 

4 

18 

0 

1458 

18 

18 

614 

MN 

High  Bridge 

5 

31 

0 

2194 

31 

31 

1087 

MN 

High  Bridge 

6 

54 

1 

1851 

54 

54 

1855 

MN 

Hoot  Lake 

2 

9 

0 

1242 

9 

.     9 

310 

MN 

Hoot  Lake 

3 

31 

0 

1978|              31 

31 

1078 

MN 

M  L  Hibbard 

3 

1 

0 

987 

1        1 

1 

30 
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Table  2- Phase  HAHowaneeAlloefllloM                                             | 

- 

AlkMMinees  for  Years  200G-2009         lYears  2010  and  Beyond  | 

(A) 

(B) 

(t}!t 

(D) 

(E) 

{^ 

Stats 

Plant  Name 

Boileh 

Auction 

Repower* 

Total 

1993-1996 

Aucbon 

Tow 

Reserve 

mg 

Annual 

Aucbon 

Reserve 

Annual 

Deducbon 

Phase  II 

Dedudkm 

Dt<)uctk>n 

Phase  II 

JmT 

M  L  Hibbard 

4 

0 

0 

1094 

0 

0 

10 

MN 

Minnesota  Valley 

4 

2 

0 

938 

2 

2 

62 

MN 

Norttieest  Station 

NEPP 

31 

0 

1052 

30 

30 

1056 

—^ 

MN 

Riverside 

6 

7 

0 

3076 

7 

7 

227 

MN 

Riverside 

7 

3 

0 

1339 

3 

3 

90 

MN 

Riverside 

8 

109 

1 

5067 

109 

109 

3779 

MN 

ShertMjme  County 

1 

380 

4 

13067 

379 

379 

13115 

MN 

Sherburne  County 

2 

382 

* 

13180 

381 

382 

13206 

MN 

Sherburne  County 

3 

376 

4 

12952 

375 

375 

12979 

MN 

Silver  Lalw 

4 

91 

1 

3132 

91 

91 

3138 

MN 

SylLaskin 

1 

9 

0 

1692 

9 

9 

321 

MN 

SylLaskin 

2 

4 

0 

1649 

.  4 

4 

139 

MS 

Baxter  Wilson 

1 

1 

0 

360 

1 

9 

321 

MS 

Baxter  Wilson 

2 

103 

1 

3563 

103 

103 

3570 

MS 

Delta 

1 

0 

0 

26 

0 

1 

24 

MS 

Delta 

2 

1 

0 

50 

1 

1 

48 

MS 

Gerald  Andrus 

1 

95 

1 

3281 

96 

96 

3297 

MS 

Jack  Watson 

1 

5 

0 

172 

5 

5 

173 

MS 

Jack  Watson 

2 

5 

0 

180 

5 

5 

181 

MS 

Jack  Watson 

3 

8 

0 

273 

8 

8 

273 

MS 

Jack  Watson 

4 

218 

2 

7523 

218 

218 

7537 

MS 

Jack  Watson 

5 

447 

5 

15410 

446 

446 

15442 

MS 

Moselle 

-4 

0 

0 

0 

0 

0 

0 

^ 

MS 

Moselle 

•^ 

0 

0 

0 

0 

0 

0 

MS 

invWno 

•^ 

0 

0 

0 

0 

0 

0 

MS 

Moselle 

•^ 

0 

0 

0 

0 

0 

0 

MS 

MOSvflO 

1 

0 

0 

35 

0 

1 

33 

MS 

Moselle 

2 

1 

0 

76 

1 

2 

70 

MS 

MOSOliw 

3 

0 

0 

42 

0 

1 

38 

MS 

Natchez 

1 

0 

0 

2 

0 

0 

3 

MS 

RDMorrow 

1 

139 

2 

4798 

139 

139 

4806 

MS 

RDMonvw 

2 

152 

2 

5252 

152 

152 

5263 

MS 

RsKBrcwm 

1A 

0 

0 

6 

0 

0 

5 

MS 

Rw  Brown 

IB 

0 

0 

6 

0 

0 

5 

. 

MS 

RexBroMff) 

3 

0 

0 

41 

0 

1 

37 

MS 

RskBtomwi 

4 

0 

0 

159 

0 

4 

139 

MS 

Sweett 

1 

2 

0 

78 

2 

2 

78 

MS 

SMeatt 

2 

3 

0 

86 

2 

2 

86 

MS 

Victor  J  Daniel  Jr 

1 

287 

3 

11225 

286 

287 

9916 

MS 

Victor  J  Daniel  Jr 

2 

414 

4 

14273 

413 

413 

14303 

MO 

Asbury 

1 

197 

2 

6073 

196 

197 

6986 

MO 

Blue  Valley 

3 

135 

1 

4668 

135 

135 

4678 

MO 

Chanwis 

2 

158 

2 

5455 

158 

158 

5466 

MO 

Columbia 

6 

26 

0 

903 

26 

26 

905 

|mo 

Columbia 

7          1            105 

1 

3630 

104 

104 

3639 

- 

• 
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Table  2  •  Phaae  II  Allofwanca  Allocations                                              | 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyortd  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deductran 

Oeductton 

Phase  II 

Deduction 

Deduction 

Phase  II 

MO 

Columbia 

8 

3 

0 

125 

3 

3 

125 

MO 

CombusttonTiMtinti 

-1 

0 

0 

0 

0 

0 

0 

MO 

CombMlion  TurMw  1 

-NA4 

0 

0 

0 

0 

0 

0 

MO 

Combuttton  Turtme  1 

**NAS 

0 

0 

0 

0 

0 

0 

MO 

CombiMdonTiMtiiwI 

•n^A6 

0 

0 

0 

0 

0 

0 

MO 

CombuibonTurtine2 

•^ 

0 

0 

0 

0 

0 

0 

MO 

Combustion  Turtin*  3 

-3 

0 

0 

0 

0 

0 

0 

MO 

Hawthom 

5 

356 

4 

12769 

355 

356 

12309 

MO 

latan 

•^ 

0 

0 

0 

0 

0 

0 

MO 

latan 

1 

470 

5 

16203 

469 

469 

16236 

MO 

James  River 

-GT2 

18 

0 

604 

18 

18 

605 

MO 

James  River 

3 

96 

1 

3326 

96 

20 

681 

MO 

James  River 

4 

173 

2 

5973 

173 

36 

1253 

MO 

James  River 

5 

60 

1 

2132 

60 

60 

2136 

MO 

Jim  Hill 

-1 

0 

0 

0 

0 

0 

0 

MO 

Labadie 

1 

496 

5 

17548 

495 

495 

17583 

MO 

Labadie 

2 

462 

5 

16358 

461 

461 

16391 

MO 

Labadie 

3 

494 

5 

17482 

493 

493 

17516 

MO 

Labadie 

4 

440 

5 

15579 

439 

439 

15611 

MO 

Lake  Road 

6 

18 

0 

605 

18 

18 

606 

MO 

Meramec 

1 

30 

0 

2745 

30 

30 

1029 

MO 

Meramec 

2 

32 

0 

2778 

32 

32 

1105 

MO 

Meramec 

3 

68 

6057 

68 

68 

2362 

MO 

Meramec 

4 

74 

7174 

74 

74 

2554 

MO 

Montrose 

1 

90 

3188 

90 

90 

3194 

MO 

Montrose 

2 

100 

3534 

100 

100 

3541 

MO 

Montrose 

3 

123 

4348 

123 

123 

4356 

MO 

NA1  -  7223 

-1 

0 

0 

0 

0 

0 

0 

MO 

MA  1  -  7223 

**2 

0 

0 

0 

0 

0 

0 

MO 

NA  1-7223 

*^ 

0 

0 

0 

0 

0 

0 

MO 

NA 1-7226 

-1 

0 

0 

0 

0 

0 

0 

MO 

New  Madrid 

1 

344 

4 

12174 

343 

343 

12198 

MO 

New  Madrid 

2 

396 

4 

14005 

395 

395 

14033 

MO 

RG1&2 

-1 

0 

0 

0 

0 

0 

0 

MO 

RG1&2 

•^ 

0 

0 

0 

0 

0 

0 

MO 

Rush  Island 

1 

402 

4 

14956 

401 

402 

13900 

MO 

Ruth  Island 

2 

449 

5 

15647 

448 

449 

15518 

MO 

Sibley 

1 

15 

0 

519 

15 

15 

520 

MO 

Sibley 

2 

18 

0 

638 

18 

18 

639 

MO 

Sibley 

3 

216 

2 

7632 

215 

215 

7648 

MO 

Sikeston 

1 

197 

2 

6789 

196 

197 

6802 

MO 

Sioux 

1 

306 

3 

10820 

305 

305 

10842 

MO 

Sioux 

2 

268 

3 

9489 

267 

268 

9507 

MO 

Southwest 

1 

119 

1 

4183 

119 

119 

4127 

MO 

Thomas  Hill 

MB1 

125 

1 

4420 

125 

125 

4429 
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Table  2- Phase  liAllowancaAlloeattona                                              | 

Allowances  for  Years  2000-2009         | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repoww* 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auctkm 

Reserve 

Annual 

Deduction 

Deductk)n 

Phase  II 

DeducUon 

Deductk>n 

Phase  11 

iCIo" 

Thomas  Hill 

MB2 

210 

2 

7430 

209 

210 

7444 

MO 

Thomas  Hill 

MB3 

529 

6 

182S1 

528 

529 

18288 

MT 

Colstrip 

1 

213 

2 

7857 

213 

213 

7372 

MT 

Cdstrtp 

2 

213 

2 

7868 

212 

212 

7349 

MT 

Colstrip 

3 

106 

1 

4404 

106 

106 

3678 

MT 

Colstrip 

4 

85 

1 

2916 

84 

84 

2923 

MT 

Frank  Bird 

1 

0 

0 

0 

0 

0 

0 

MT 

JECoratte 

2 

141 

2 

5060 

141 

141 

4884 

MT 

L«Mis&  Clark 

81 

41 

0 

1444 

41 

41 

1403 

NE 

Bluffi 

4 

1 

0 

16 

1 

1 

18 

NE 

C  W  Burdick 

B-3 

0 

0 

0 

0 

0 

0 

NE 

Canaday 

1 

18 

0 

627 

18 

18 

628 

NE 

Gerald  Gentleman 

1 

259 

3 

10802 

259 

•259 

8960 

NE 

Gerald  Gentleman 

2 

510 

6 

17566 

508 

509 

17603 

NE 

GeraMTWheian 

1 

68 

1 

2334 

68 

68 

2338 

NE 

Harohi  Kramer 

1 

0 

0 

38 

0 

0 

*3 

NE 

HaroM  Kramer 

2 

0 

0 

40 

0 

0 

3 

NE 

Harold  Kramer 

3 

5 

0 

1052 

5 

5 

168 

NE 

Harokl  Kramer 

4 

6 

0 

2079 

6 

6 

198 

NE 

Lon  Wright 

8 

34 

0 

2044 

34 

34 

1184 

NE 

NA 1  -  7019 

••NA^ 

0 

0 

0 

0 

0 

0 

NE 

Nebraska  City 

1 

383 

4 

13190 

382 

382 

13217 

NE 

North  Omaha 

1 

30 

0 

2388 

30 

30 

1045 

NE 

North  Omaha 

2 

47 

3286 

47 

47 

1614 

NE 

North  Omaha 

3 

55 

3207 

55 

55 

1900 

NE 

North  Omaha 

4 

73 

3848 

73 

73 

2515 

NE 

North  Omaha 

5 

88 

4646 

88 

88 

3043 

NE 

Platte 

1 

85 

2926 

85 

85 

2932 

NE 

SheMon 

1 

23 

0 

2168 

23 

23 

792 

NE 

Sheldon 

2 

24 

0 

2280 

24 

24 

846 

NV 

Clartt 

1 

0 

0 

20 

0 

1 

22 

NV 

Clartt 

2 

8 

0 

273 

8 

8 

261 

NV 

Clark 

3 

0 

0 

18 

0 

0 

16 

NV 

FortChurchUI 

1 

10 

0 

371 

10 

10 

356 

NV 

Fort  Churchill 

2 

16 

0 

577 

16 

16 

544 

NV 

Harry  Allen 

-1 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

•^ 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

•^ 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

-4 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

•nsTi 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

-GT2 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

•^T3 

0 

0 

0 

0 

0 

0 

NV 

Harry  Allen 

-GT4 

0 

0 

0 

0 

0 

0 

NV 

Mohave 

1 

759 

9 

26651 

757 

757 

26165 

NV 

Mohave 

2 

756 

9 

26547 

753 

754 

26059 
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Tabte2-Ph«MliAllofwanc«Alloeatlons                                               | 

Allowances  for  Year*  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repowar- 

Total 

1993-1998 

Auction 

Total 

Rasarva 

ing 

Annual 

Auction 

Rasarva 

Annual 

Deduction 

Oaductton 

Phase  II 

Deduction 

Deduction 

Phase  II 

r3^ 

North  Valmy 

1 

190 

2 

6968 

190 

190 

6560 

NV 

North  Valmy 

2 

115 

1 

4261 

115 

lis 

3966 

NV 

Raid  Gardner 

1 

57 

1 

2172 

57 

57 

1966 

NV 

Raid  Gardner 

2 

59 

1 

2201 

50 

50 

2025 

NV 

Raid  Gardner 

3 

57 

1 

2124 

57 

57 

1968 

NV 

Raid  Gardner 

4 

68 

1 

2813 

68 

68 

2342 

NV 

Sunriaa 

1 

1 

0 

SO 

1 

2 

52 

NV 

Tracy 

1 

0 

0 

IS 

0 

0 

14 

NV 

Traqf 

2 

1 

0 

46 

1 

1 

42 

NV 

Jncy 

3 

9 

0 

314 

9 

9 

304 

NH 

Memmack 

1 

124 

1 

4287 

124 

124 

4206 

NH 

Memmack 

2 

268 

3 

9239 

267 

268 

9257 

NH 

Nawington    ~ 

1 

307 

3 

11660 

306 

307 

10613 

NH 

Schiller 

4 

42 

0 

1514 

42 

42 

1440 

NH 

Schiller 

5 

38 

0 

1457 

38 

38 

1206 

• 

NH 

Schiller 

6 

48 

1 

1642 

48 

48 

1646 

NJ 

B  L  England 

1 

111 

1 

3810 

110 

110 

3818 

' 

NJ 

B  L  England 

2 

143 

2 

4929 

143 

143 

4030 

NJ 

B  L  England 

3 

70 

1 

2419 

70 

70 

2424 

NJ 

Bergen 

1 

57 

1 

1977 

57 

57 

1081 

NJ 

Bergen 

2 

59 

1 

2043 

59 

50 

2047 

NJ 

Burlington 

7 

16 

0 

561 

16 

16 

562 

NJ 

Daapwater 

1 

34 

0 

1164 

34 

34 

1166 

NJ 

Daapwater 

3 

0 

0 

11 

0 

0 

11 

NJ 

Daapwatef 

4 

2 

0 

59 

2 

'  2 

58 

NJ 

Oaapwater 

S 

0 

0 

5 

0 

0 

5 

, 

NJ 

Deepwater 

6 

2 

0 

59 

2 

2 

58 

NJ 

Daepwater 

8 

80 

1 

2743 

79 

79 

2751 

NJ 

Daepwater 

9 

53 

1 

1813 

52 

53 

1817 

NJ 

GiltMrt 

01 

2 

0 

60 

2 

2 

60 

NJ 

Gilbert 

02 

2 

0 

37 

2 

2 

37 

NJ 

Gilbert 

03 

20 

0 

700 

20 

20 

701 

NJ 

Gilbert 

04 

17 

0 

600 

17 

17 

601 

NJ 

Gilbert 

05 

17 

0 

596 

17 

17 

507 

NJ 

Gilbert 

06 

17 

0 

593 

17 

17 

504 

. 

NJ 

Gilbert 

07 

18 

0 

605 

18 

18 

606 

NJ 

Hudaon 

1 

35 

0 

1197 

35 

35 

1100 

NJ 

Hudson 

2 

440 

5 

15067 

439 

440 

15200 

NJ 

Kearny 

7 

4 

0 

145 

4 

4 

146 

NJ 

Kaamy 

8 

4 

0 

153 

4 

4 

154 

NJ 

Undan 

11 

28 

0 

968 

28 

28 

070 

NJ 

Unden 

12 

19 

0 

665 

19 

19 

666 

NJ 

Linden 

13 

25 

0 

877 

25 

25 

870 

NJ 

Unden 

2 

19 

0 

644 

19 

19 

645 

NJ 

Linden 

4 

12 

0 

423 

12 

12 

423 

--. 
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Tabl«2-PhaMllAllowanMAIIoeatiom                                               | 

AlkMvancas  for  Yaare  2000-2008         | 

Yaare  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Nam* 

Boilarl 

Auction 

RapoMMT- 

Total 

1993-1998 

Aucbon 

Total 

Rasarva 

ing 

Annual 

Auction 

Raaarva 

Annual 

Oaduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

nT" 

Marcar 

1 

221 

2 

7681 

220 

220 

7616 

NJ 

Marcar 

2 

203 

2 

7437 

202 

203 

7006 

NJ 

Sayravilla 

02 

0 

0 

2 

0 

0 

2 

NJ 

Sayravilla 

03 

0 

0 

2 

0 

0 

2 

NJ 

Sayravilla 

05 

0 

0 

41 

0 

0 

41 

NJ 

Sayravilla 

06 

0 

0 

39 

0 

0 

39 

NJ 

Sayravilla 

07 

22 

0 

766 

22 

22 

767 

NJ 

Sayravilla 

08 

26 

0 

882 

26 

26 

883 

NJ 

Smmnn 

1 

3 

0 

117 

3 

3 

117 

NJ 

Swwaran 

2 

10 

0 

340 

10 

10 

341 

NJ 

Sawvaran 

3 

7 

0 

254 

7 

7 

255 

NJ 

Sa^Mran 

4 

17 

0 

574 

17 

17 

575 

NJ 

s^Mirsn 

5 

0 

0 

0 

0 

0 

0 

NJ 

Wamar 

04 

6 

0 

194 

6 

6 

195 

NM 

Cunningham 

121B 

0 

0 

42 

0 

1 

44 

NM 

Cunningham 

122B 

0 

0 

269 

0 

6 

203 

NM 

Eaealanta 

1 

42 

0 

1874 

42 

42 

1466 

NM 

FourComare 

1 

96 

1 

3502 

96 

96 

3323 

NM 

FourComara 

2 

96 

1 

3588 

96 

96 

3323 

NM, 

FourComare 

3 

120 

1 

4477 

120 

120 

4162 

NM 

FourComare 

4 

344 

4 

12503 

343 

343 

11881 

NM 

FourComare 

5 

356 

4 

13271 

356 

356 

12306 

NM 

Maddox 

051B 

0 

0 

170 

0 

4 

122 

NM 

North  Lovington 

S2 

0 

0 

0 

0 

a 

0 

NM 

Parson 

3 

0 

0 

0 

0 

0 

0 

NM 

Parson 

4 

0 

0 

0 

0 

0 

0 

NM 

Raavaa 

1 

0 

0 

4 

0 

0 

e 

NM 

Raavas 

2 

0 

0 

7 

0 

0 

5 

NM 

Raavas 

3 

3 

0 

104 

3 

3 

101 

NM 

RioGranda 

6 

0 

0 

3 

0 

0 

5 

NM 

RioGranda 

7 

0 

0 

1 

0 

0 

1 

NM 

RioGranda 

8 

0 

0 

80 

0 

2 

62 

NM 

San  Juan 

1 

214 

2 

7939 

213 

213 

7384 

NM 

San  Juan 

2 

157 

2 

5920 

156 

156 

5410 

NM 

San  Juan 

3 

376 

4 

13874 

375 

378 

13002 

NM 

San  Juan 

4 

353 

4 

13043 

352 

353 

12200 

NY 

SfiTHStraat 

110 

2 

0 

64 

2 

2 

64 

NY 

74THStraat 

120 

13 

0 

447 

13 

13 

448 

NY 

74THStraat 

121 

13 

0 

449 

13 

13 

450 

NY 

74THStraat 

122 

13 

0 

447 

13 

13 

448 

NY 

Albany 

1 

52 

1 

1800 

52 

52 

1803 

NY 

Albany 

2 

45 

0 

1556 

45 

45 

1568 

NY 

Albany 

3 

46 

1 

1592 

46 

46 

1597 

NY 

Albany 

4 

48 

1 

1686 

49 

49 

1690 

NY 

Arthur  Kill 

20 

43 

0 

1478 

43 

43 

1480 
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Table  2  -  Phase  II  Allowanca  Allocations 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

{F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auctk>n 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deductwn 

Deduction 

Phase  11 

N^ 

Arthur  Kill 

30 

69 

1 

2366 

68 

69 

2371 

NY 

Astoria 

10 

35 

0 

1216 

35 

35 

1218 

NY 

Astoria 

20 

45 

0 

1554 

45 

45 

1556 

NY 

Astoria 

30 

88 

3023 

87 

88 

3029 

NY 

Astoria 

40 

69 

2375 

69 

69 

2360 

NY 

Astoria 

50 

78 

2699 

78 

78 

2705 

NY 

Bowline  Point 

1 

123 

4239 

123 

123 

4247 

NY 

Bowline  Point 

2 

123 

4240 

123 

123 

4248 

NY 

C  R  Huntley 

63 

71 

2656 

71 

71 

2465 

NY 

C  R  Huntley 

64 

76 

2663 

76 

76 

2624 

NY 

C  R  Huntley 

65 

78 

2692 

78 

78 

2697 

— 

NY 

C  R  Huntley 

66 

79 

2728 

79 

79 

2733 

NY 

CR  Huntley 

67 

168 

2 

5773 

167 

167 

5785 

NY 

C  R  Huntley 

68 

156 

2 

5379 

156 

156 

5390 

NY 

Charies  Poletti 

001 

187 

2 

6436 

186 

186 

6450 

NY 

Danskammer 

1 

28 

0 

948 

27 

27 

990 

NY 

Oanskammer 

2 

27 

0 

920 

27 

27 

921 

NY 

Danskammer 

3 

91 

1 

3128 

91 

91 

3134 

NY 

Oanslcammer 

4 

175 

2 

6028 

174 

175 

6041 

NY 

Dunkirk 

1 

82 

1 

2842 

82 

82 

2848 

NY 

Dunkiric 

2 

94 

1 

3228 

93 

93 

3235 

NY 

Dunkirk 

3 

153 

2 

5290 

153 

153 

5300 

NY 

Dunkirk 

4 

171 

2 

5904 

171 

171 

5916 

NY 

E  F  Barrett 

10 

69 

1 

2371 

69 

69 

2375 

NY 

E  F  Barrett 

20 

68 

1 

2336 

68 

68 

2341 

NY 

East  River 

50 

41 

0 

1396 

40 

40 

1400 

NY 

East  River 

60 

41 

0 

1430 

41 

41 

1432 

NY 

East  River 

70 

30 

0 

1033 

30 

30 

1035 

NY 

Far  Rockaway 

40 

14 

0 

469 

14 

14 

470 

NY 

Glenwood 

40 

27 

0 

939 

27 

27 

940 

NY 

Gienwood 

50 

26 

0 

903 

26 

26 

905 

NY 

Goudey 

11 

23 

0 

792 

23 

23 

793 

NY 

Goudey 

12 

23 

0 

780 

23 

23 

782 

NY 

Goudey 

13 

95 

1 

3287 

95 

95 

3293 

NY 

Greenidge 

4 

28 

0 

982 

28 

28 

983 

NY 

Greenidge 

5 

28 

0 

980 

28 

28 

981 

NY 

Greenidge 

6 

92 

1 

3184 

92 

92 

3190 

NY 

Hickling 

1 

21 

0 

725 

20 

20 

709 

NY 

Hickling 

2 

21 

0 

725 

20 

20 

709 

NY 

Hickling 

3 

25 

0 

895 

25 

25 

849 

NY 

Hickling 

4 

26 

0 

933 

26 

26 

885 

NY 

Jennison 

1 

17 

0 

65G 

17 

17 

600 

NY 

Jennison 

2 

18 

0 

676 

18 

18 

624 

NY 

Jennison 

3 

18 

0 

724 

18 

18 

626 

. 

NY 

Jennison 

4 

18 

c 

1          724 

18 

18 

628 

. 

Federal  Register /Vol. 

63.  No 

.  187 /Monday,  September  28,  1998 /Rules  and  Regulations 

51745 

• 

Table  2 -Phase  II  Allowance  Allocation*                                               | 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

■   •  ■" 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

N^ 

Kintigh 

1 

403 

4 

13885 

402 

402 

13913 

NY 

Lovett 

3 

7 

0 

225 

7 

7 

226 

NY 

Lovett 

4 

133 

1 

4568 

132 

132 

4578 

NY 

Lovett 

S 

145 

2 

4986 

144 

144 

4997 

NY 

Millfken 

1 

143 

2 

4926 

143 

143 

4936 

NY 

Milliken 

2 

151 

2 

5213 

151 

151 

5224 

NY 

Northport 

1 

241 

3 

8320 

241 

241 

8337 

NY 

Northport 

2 

294 

3 

10127 

293 

293 

10147 

NY 

Northport 

3 

323 

4 

11118 

322 

322 

11142 

NY 

Northport 

4 

168 

2 

5792 

168 

168 

5603 

NY 

Oswego 

1 

0 

0 

0 

0 

0 

0 

NY 

Oswego 

2 

0 

0 

0 

0 

0 

0 

NY 

Oswego 

3 

3 

0 

90 

3 

3 

90 

NY 

Oswego 

4 

12 

0 

398 

12 

12 

398 

NY 

Oswego 

5 

241 

3 

17239 

240 

241 

8327 

NY 

Oswego 

6 

139 

2 

4806 

139 

139 

4816 

NY 

Port  Jefferson 

1 

14 

0 

475 

t4 

14 

476 

NY 

Port  Jefferson 

2 

14 

0 

498 

14 

14 

499 

- 

NY 

Port  Jefferson 

3 

128 

1 

4396 

127 

127 

4405 

NY 

Port  Jefferson 

4 

150 

2 

5179 

150 

150 

5190 

NY 

Ravenswood 

10 

92 

1 

3164 

92 

82 

3170 

NY 

Ravenswood 

20 

78 

1 

2677 

77 

78 

2682 

NY 

Ravenswood 

30 

145 

2 

4990 

144 

145 

5000 

NY 

Rochester  3 

12 

66 

1 

2268 

66 

66 

2273 

. 

NY 

Rochester  3 

3 

0 

0 

2 

0 

0 

2 

NY 

Rochester  3 

7 

2 

0 

201 

2 

2 

62 

NY 

Rochester  3 

8 

0 

0 

0 

0 

0 

0 

NY 

Rochester  7 

1 

32 

0 

1093 

32 

32 

1095 

NY 

Rochester  7 

2 

47 

1 

1625 

47 

47 

1629 

NY 

Rochester  7 

3 

46 

0 

1586 

46 

46 

1589 

NY 

Rochester  7 

4 

64 

1 

2212 

64 

64 

2217 

NY 

Roseton 

1 

421 

5 

15579 

420 

420 

14532 

- 

NY 

Roseton 

2 

375 

4 

14908 

374 

375 

12962 

NY 

S  A  Carlson 

10 

19 

0 

673 

19 

19 

674 

NY 

S  A  Carlson 

11 

13 

0 

424 

19 

13 

426 

NY 

S  A  Carlson 

12 

37 

0 

1276 

13 

37 

1278 

NY 

S  A  Carlson 

9 

19 

0 

664 

36 

19 

666 

NY 

Waterside 

41 

7 

0 

252 

7 

7 

253 

NY 

Waterside 

42 

7 

0 

247 

7 

7 

248 

NY 

Waterside 

51 

13 

0 

416 

13 

13 

416 

NY 

Waterside 

52 

13 

0 

417 

12 

12 

418 

"" 

NY 

Waterside 

61 

t2 

0 

431 

12 

12 

431 

NY 

Waterside 

62 

14 

0 

507 

14 

14 

507 

NY 

Waterside 

80 

33 

0 

1128 

33 

33 

1129 

, 

NY 

Waterside 

90 

35 

0 

1234 

35 

35 

1236 
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Table  2  •  Phase  II  Allowranee  Ailoealione 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(0) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

H^ 

Asheville 

1 

192 

2 

6620 

192 

192 

6633 

NC 

AsheviHa 

2 

153 

2 

5259 

152 

152 

5271 

NC 

Dw4M^  crswc 

1 

898 

11 

30900 

895 

896 

30966 

NC 

099WWW9  wlWff\ 

2 

945 

11 

32549 

943 

944 

32616 

NC 

Buck 

5 

0 

0 

1031 

0 

0 

2 

— 

NC 

Buck 

6 

0 

0 

589 

0 

0 

1 

NC 

Buck 

7 

10 

0 

1058 

10 

10 

344 

NC 

Buck 

8 

17 

0 

2322 

17 

17 

602 

NC 

Buck 

9 

53 

1 

2870 

53 

53 

1818 

^ 

NC 

Cape  Fear 

3 

0 

0 

599 

0 

0 

0 

NC 

Cape  Fear 

4 

0 

0 

599 

0 

0 

0 

N<f 

Cape  Fear 

5 

84 

1 

3381 

84 

84 

2895 

NC 

Cape  Fear 

6 

86 

1 

3912 

86 

86 

2961 

NC 

ClifTside 

1 

0 

0 

898 

0 

-  0 

1 

NC 

Clifhide 

2 

0 

0 

872 

0 

0 

1 

NC 

Clifftide 

3 

1 

0 

1291 

1 

1 

21 

NC 

Clifbide 

4 

1 

0 

1305 

1 

1 

17 

NC 

ClifTside 

5 

343 

4 

14036 

342 

343 

11861 

NC 

Dan  River 

1 

11 

0 

1909 

11 

11 

363 

NC 

Dan  River 

2 

10 

0 

2779 

10 

10 

334 

NC 

Dan  River 

3 

17 

0 

2792 

17 

17 

597 

NC 

GG  Allen 

1 

1 

0 

2427 

1 

1 

31 

NC 

GG  Allen 

2 

1 

0 

2813 

1 

1 

34 

NC 

GG  Allen 

3 

130 

1 

6120 

130 

130 

4491 

NC 

GG  Allen 

4 

93 

1 

5743 

93 

93 

3207 

NC 

GG  Allen 

5 

113 

1 

5970 

112 

112 

3886 

NC 

L  V  Sutton 

1 

21 

0 

2051 

21 

21 

722 

, 

NC 

L  V  Sutton 

2 

35 

0 

2270 

34 

34 

1193 

NC 

L  V  Sutton 

3 

148 

2 

8296 

148 

148 

5111 

NC 

Lee 

1 

19 

0 

1636 

19 

19 

649 

NC 

Lee 

2 

24 

0 

1685 

24 

24 

831 

NC 

Lee 

3 

141 

2 

5762 

140 

140 

4855 

NC 

Marshall 

1 

209 

2 

8763 

208 

208 

7211 

NC 

Marshall 

2 

236 

3 

9262 

235 

235 

8146 

NC 

Marshall 

3 

432 

5 

15859 

431 

431 

14914 

NC 

Marshall 

4 

387 

4 

15132 

386 

387 

13373 

NC 

Mayo 

1A 

371 

4 

12781 

370 

370 

12807 

NC 

Mayo 

IB 

371 

4 

12781 

370 

370 

12807 

NC 

Rivert>end 

10 

34 

0 

2626 

39 

34 

1174 

NC 

Rivert>end 

7 

39 

0 

2152 

36 

39 

1349 

NC 

Rivert>end 

8 

36 

0 

2113 

10 

36 

1245 

NC 

Riverbend 

9 

10 

0 

2267 

34 

10 

356 

NC 

Roxboro 

1 

322 

3 

11085 

321 

321 

11108 

NC 

Roxboro 

2 

570 

6 

19636 

568 

569 

19676 

NC 

Roxboro 

3A 

258 

3 

9093 

257 

257 

8902 
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Tabia  2  -  Phaa*  II  Allowanea  Allocations 

Allovvances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auctk>n 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

N^ 

Roxboro 

3B 

258 

3 

9093 

257 

257 

8902 

NC 

Roxboro 

4A 

302 

3 

10404 

301 

301 

10425 

NC 

Roxboro 

4B 

302 

3 

10404 

301 

301 

10425 

NC 

W  H  Weatherspoon 

1 

14 

0 

1122 

13 

14 

467 

NC 

W  H  Weatherspoon 

2 

14 

0 

1125 

14 

14 

473 

NC 

W  H  Weatherspoon 

3 

27 

0 

1626 

27 

27 

937 

ND 

Antelope  Valley 

B1 

346 

4 

11943 

346 

346 

11968 

NO 

Antelope  Valley 

B2 

323 

4 

11127 

322 

322 

11151 

NO 

Coal  Creek 

1 

676 

8 

23302 

674 

676 

23350 

ND 

Coal  Creek 

2 

615 

8 

21179 

613 

613 

21226 

NO 

Coyote 

B1 

469 

5 

16177 

468 

468 

16210 

ND 

Leiand  Olds 

1 

264 

3 

9102 

263 

264 

9120 

NO 

Leiand  Olds 

2 

767 

9 

26392 

765 

765 

26448 

ND 

Milton  R  Young 

B1 

376 

4 

12947 

375 

375 

12973 

■ 

ND 

MiKon  R  Young 

B2 

461 

5 

15880 

459 

460 

15913 

ND 

R  M  Heskett 

B2 

93 

1 

3201 

93 

93 

3207 

ND 

Stanton 

1 

216 

2 

7445 

215 

216 

7460 

ND 

Stanton 

10 

39 

0 

1334 

39 

39 

1337 

OH 

Acme 

11 

0 

0 

7 

0 

0 

7 

OH 

Acme 

13 

0 

0 

1846 

0 

0 

9 

OH 

Acme 

14 

0 

0 

2519 

0 

0 

14 

OH 

Acme 

15 

0 

0 

3365 

0 

0 

19 

OH 

Acme 

16 

59 

1 

2420 

59 

59 

2030 

OH 

Acme 

9 

0 

0 

1 

0 

0 

1 

OH 

Acme 

91 

23 

0 

2012 

22 

23 

778 

OH 

Acme 

92 

20 

0 

1800 

20 

20 

696 

OH 

Ashtabula 

10 

53 

0 

1795 

52 

52 

1801 

OH 

Ashtabula 

11 

54 

0 

1890 

54 

54 

1894 

OH 

Ashtabula 

7 

204 

2 

7218 

203 

204 

7231 

OH 

Ashtabula 

8 

67 

0 

2337 

67 

67 

2340 

OH 

Ashtabula 

9 

58 

0 

1990 

58 

58 

1995 

OH 

Avon  Lake 

10 

65 

1 

2253 

65 

65 

2258 

OH 

Avon  Lake 

11 

142 

2 

5023 

142 

142 

5034 

OH 

Avon  Lake 

12 

429 

5 

15194 

428 

429 

15225 

OH 

Avon  Lake 

9 

74 

1 

2566 

74 

74 

2572 

OH 

Bay  Shore 

1 

137 

1 

4718 

136 

137 

4726 

OH 

Bay  Shore 

2 

130 

1 

4494 

130 

130 

4503 

OH 

Bay  Shore 

3 

124 

1 

4276 

124 

124 

4284 

OH 

Bay  Shore 

4 

204 

2 

7036 

204 

204 

7050 

OH 

Cardinal 

1 

418 

5 

14773 

416 

417 

14803 

OH 

Cardinal 

2 

467 

5 

16521 

466 

466 

16554 

OH 

Cardinal 

3 

485 

5 

17296 

484 

484 

16747 

OH 

Cardinal/Tidd 

-1 

21 

0 

714 

21 

21 

715 

OH 

Conesville 

1 

51 

1 

1813 

51 

51 

1817 

OH 

Conesville 

2 

60 

1 

2109 

59 

60 

2114 

51748 
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Tabia  2  •  Pha» 

a  II  Allowanca  Allocalions 

* 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

state 

Plant  Name 

Boilen 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

oh" 

Conesville 

3 

67 

1 

2369 

67 

67 

2373 

OH 

Conesville 

4 

594 

6 

21025 

593 

593 

21067 

OH 

Conesville 

5 

208 

2 

9023 

207 

208 

7179 

OH 

Conesville 

6 

230 

2 

9392 

230 

230 

7951 

OH 

Dover 

•*8 

4 

0 

153 

4 

4 

154 

OH 

Eastlake 

1 

95 

1 

3365 

95 

95 

3371 

OH 

Eastlake 

2 

105 

1 

3724 

105 

105 

3732 

OH- 

Eastlake 

3 

122 

1 

4318 

122 

122 

4327 

OH 

Eastlake 

4 

177 

2 

6256 

176 

176 

6269 

OH 

Eastlake 

5 

469 

5 

16600 

468 

468 

16633 

OH 

Edgew^ater 

11 

25 

0 

878 

25 

12 

422 

OH 

Edgewater 

12 

27 

0 

947 

27 

13 

455 

OH 

Edgewater 

13 

62 

1 

2178 

61 

61 

2183 

OH 

Gen  J  M  Gavin 

1 

964 

11 

34088 

962 

963 

34158 

OH 

Gen  J  M  Gavin 

2 

982 

12 

34726 

980 

981 

34797 

OH 

Gorge 

25 

43 

0 

1498 

43 

21 

720 

OK 

Gorge 

26 

49 

1 

1676 

49 

23 

807 

OH 

Hamilton 

9 

34 

0 

1665 

34 

34 

1162 

OH 

J  M  Stuart 

1 

569 

6 

19626 

568 

568 

19666 

OH 

J  M  Stuart 

2 

540 

6 

18605 

538 

539 

18643 

OH 

J  M  Stuart 

3 

535 

6 

18448 

534 

534 

18486 

OH 

J  M  Stuart 

4 

566 

6 

19497 

564 

565 

19537 

OH 

Killen  Station 

2 

491 

5 

16923 

490 

490 

16958 

OH 

Kyger  Creek 

1 

235 

3 

8097 

234 

235 

8114 

OH 

Kyger  Creek 

2 

226 

2 

7795 

226 

226 

7810 

OH 

Kyger  Creek 

3 

218 

2 

7522 

218 

218 

7536 

OH 

Kyger  Creek 

4 

228 

2 

7858 

227 

228 

7873 

OH 

Kyger  Creek 

5 

228 

2 

7872 

228 

228 

7887 

OH 

Lake  Road 

6 

0 

0 

1340 

0 

0 

0 

OH 

Lake  Shore 

18 

145 

2 

6031 

145 

145 

5014 

OH 

Lake  Shore 

91 

1 

0 

47 

1 

1 

47 

OH 

Lake  Shore 

92 

2 

0 

84 

2 

2 

84 

OH 

Lake  Shore 

93 

2 

0 

65 

2 

2 

65 

OH 

Lake  Shore 

94 

3 

0 

107 

3 

3 

107 

OH 

Miami  Fort 

5-1 

4 

0 

144 

4 

4 

143 

OH 

Miami  Fort 

5-2 

4 

A 

144 

4 

4 

143 

OH 

Miami  Fort 

6 

139 

2 

4906 

138 

138 

4917 

OH 

Miami  Fort 

7 

469 

5 

16602 

468 

468 

16635 

OH 

Miami  Fort 

8 

529 

6 

18227 

527 

528 

18264 

OH 

Muskingum  River 

1 

181 

2 

6412 

181 

181 

6425 

OH 

Muskingum  River 

2 

173 

2 

6106 

172 

172 

6119 

OH 

Muskingum  River 

3 

170 

2 

6016 

170 

170 

6027 

OH 

Muskingum  River 

4 

143 

2 

5078 

143 

143 

5088 

OH 

Muskingum  River 

5 

493 

5 

17445 

492 

>92 

,  17479 

" 

OH 

Niles 

1 

85 

1 

2994 

84 

84 

3000 
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State 


Plant  Name 


OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 


Niles 
O  H  Hutchings 
O  H  Hutchings 
O  H  Hutchings 
O  H  Hutchings 
O  H  Hutchings 
O  H  Hutchings 
Picway 
Poston 
Poston 
Poston 
R  E  Burger 
R  E  Burger 
R  E  Burger 
R  E  Burger 
RE  Burger 
R  E  Burger 
R  E  Burger 
R  E  Burger 
Refuse  &  Coal 
Refuse  &  Coal 
Refuse  &  Coal 
Refuse  &  Coal 
Refuse  &  Coal 
Refuse  &  Coal 
Richard  H  Gorsuch 
Richard  H  Gorsuch 
Richard  H  Gorsuch 

Richard  H  Gorsuch 

Toronto 

Toronto 

Toronto 

W  H  Sammis 

W  H  Sammis 

W  H  Sammis 

W  H  Sammis 

W  H  Sammis 

W  H  Sammis 

W  H  Sammis 

W  H  Zimmer 

Walter  C  Beckjord 

Walter  C  Beckjord 

Walter  C  Beckjord 

Walter  C  Beckjord 

Walter  C  Beckjord 


Table  2  -  Pha—  II  Ailowanc*  Allocations 


Boilerl 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


2 

H-1 

H-2 

H-3 

H-4 

H-5 

H-6 

9 

1 

2 

3 

1 

2 

3 

4 
5 

6 

7 

8 

001 

002 

003 

004 

OOS 

006 

1 

2 

3 

4 

10 

11 

9 

1 

2 

3 

4 

5 

6 

7 

1 

1 
2 
3 
4 
5 


111 
11 
9 
17 
19 
15 
11 
60 
23 
21 
28 
36 
35 
36 
37 
38 
37 

131 

151 
12 
12 
12 
12 
12 
12 

178 

146 

200 
40 
97 

105 
54 

181 

159 

181 

160 

294 

564 

527 

468 
14 

21 

31 

62 

109 


(B) 
Repower- 

ing 
Deduction 


1 
0 
0 
0 
0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

2 

0 

0 

0 

0 

0 

0 

2 

2 

2 

0 

0 

0 

0 
2 
2 
2 
2 
3 
6 
6 
5 
0 
0 
0 
1 

1 


{C)2 

Total 

Annual 

Phase  II 


3923 
1736 
1671 
1603 
1623 
1630 
1660 
2127 
787 
731 
957 
1233 
1206 
1246 
1275 
1327 
1325 
4647 
5359 
426 
381 
402 
438 
375 
366 
6150 
5062 
6878 
1404 
3343 
3812 
1873 
6237 
5470 
6236 
5527 
10419 
19947 
18633 
16149 
1834 
1859 
2530 
3261 
3857 


(D) 

1993-1998 

Auction 

Deduction 


111 
11 
9 
17 
19 
15 
11 
60 
23 
21 
28 
36 
35 
36 
37 
37 
37 
131 
151 
12 
12 
12 
12 
12 
12 
178 
146 
198 
40 
97 
105 
54 
180 
158 
180 
160 
294 
562 
525 
467 
14 
21 
31 
62 
109 


(E) 

Auction 

Reserve 

Deduction 


Years  2010  and  Beyond 
(F)3 
Total 


111 
11 
9 
17 
19 
15 
11 
«0 
23 
21 
28 
17 
17 
17 
18 
37 
37J 
131 

151 
12 
12 
12 
12 
12 
12 

178 

146 

200 
40 
47 
49 
26 

181 

158 

181 

160 

294 

563 

526 

468 
14 

21 

31 

62 

109 


Annual 
Phase  II 


3930 
398 
309 
585 
641 
514 
371 
2131 
789 
733 
958 
593 
€79 
509 
613 
1331 
1327 
4656 
5370 
426 
381 
402 
441 
375 
363 
6162 
5072 
6892 
1404 
1608 
1738 
900 
6250 
5482 
6249 
5538 
10439 
19987 
18670 
16181 
472 
711 
1077 
2141 
3864 
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Table  2  -  Phase  II  Allowance  Allocations 

Aitowances  for  Years  2000-2009          | 

Years  2010  and  Beyond 

(A) 

(B) 

{C)2 

(D) 

(E) 

(F)3 

• 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

o?r 

Walter  C  Beckjord 

6 

280 

3 

9922 

280 

280 

9942 

OH 

Woodsdale 

-GT1 

9 

0 

294 

9 

9 

295 

OH 

Woodsdale 

-GT10 

0 

0 

0 

0 

0 

0 

OH 

Woodsdale 

"GTH 

0 

0 

0 

0 

0 

0 

— ~ 

OH 

Woodsdale 

-GT12 

0 

0 

0 

0 

0 

0 

OH 

Woodsdale 

-GT2 

9 

0 

294 

9 

9 

295 

OH 

Woodsdale 

-GT3 

9 

0 

294 

9 

9 

295 

OH 

Woodsdale 

"GT4 

9 

0 

294 

9 

9 

295 

OH 

Woodsdale 

-GT5 

9 

0 

294 

9 

9 

295 

OH 

Woodsdale 

-GT6 

9 

0 

294 

9 

9 

295 

OH 

Woodsdale 

-GT7 

0 

0 

0 

0 

0 

0 

OH 

Woodsdale 

-GT8 

0 

0 

0 

0 

0 

0 

OH 

Woodsdale 

-GT9 

0 

0 

0 

0 

0 

0 

OK 

Anadarko 

3 

0 

0 

0 

0 

0 

1 

OK 

Arbuckle 

ARB 

0 

0 

45 

0 

1 

50 

— 

OK 

Comanche 

7251 

0 

0 

333 

0 

4 

144 

OK 

Comanche 

7252 

0 

0 

2 

0 

4 

144 

OK 

Conoco 

-1 

6 

0 

222 

6 

6 

222 

OK 

Conoco 

•^ 

6 

0 

222 

6 

6 

222 

OK 

GROA 

1 

405 

4 

14638 

403 

404 

13973 

OK 

GRDA 

2 

242 

3 

8393 

242 

242 

8372 

OK 

Horseshoe  Lake 

6 

0 

0 

173 

0 

5 

160 

OK 

Horseshoe  Lake 

7 

0 

0 

231 

0 

6 

207 

OK 

Horseshoe  Lake 

8 

0 

0 

313 

0 

10 

358 

OK 

Hugo 

1 

332 

4 

11873 

331 

332 

11475 

OK 

Mooreland 

1 

0 

0 

0 

0 

0 

1 

OK 

Mooreland 

2 

0 

0 

44 

0 

2 

57 

OK 

Mooreland 

3 

0 

0 

7 

0 

0 

17 

OK 

Muskogee 

3 

0 

0 

141 

0 

4 

137 

OK 

Muskogee 

4 

257 

3 

9308 

256 

257 

8880 

OK 

Muskogee 

5 

227 

2 

8275 

226 

226 

7835 

OK 

Muskogee 

6 

403 

4 

14421 

402 

403 

13931 

OK 

Mustang 

1 

0 

0 

32 

0 

1 

26 

OK 

Mustang 

2 

0 

0 

26 

0 

1 

25 

OK 

Mustang 

3 

0 

0 

1 

0 

2 

81 

OK 

Mustang 

4 

0 

0 

163 

0 

6 

191 

OK 

NA  1  -  5030 

-1 

0 

0 

0 

0 

0 

0 

OK 

NA 1-5030 

-7 

0 

0 

0 

0 

0 

0 

OK 

NA  1  -  5030 

•^ 

0 

0 

0 

0 

0 

0 

- 

OK 

Northeastern 

3301 

48 

1 

1741 

48 

48 

1646 

OK 

Northeastern 

3302 

161 

2 

5933 

161 

161 

5578 

OK 

Northeastern 

3313 

384 

4 

13829 

383 

383 

13249 

OK 

Northeastern 

3314 

415 

5 

14879 

414 

414 

14337 

OK 

Ponca 

2 

0 

0 

0 

0 

0 

0 

OK 

Riverside 

1501 

0 

G 

519 

0 

12 

417 
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Tabl«2-PhaMllAlkMvanc«Alloeatlons                                               | 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Rant  Name 

BoileM 

Auction 

Repowsr- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

oiT 

Riverside 

1502 

0 

0 

285 

0 

10 

335 

OK 

Secninole 

1 

0 

0 

412 

0 

11 

383 

OK 

Seminole 

2 

0 

0 

453 

0 

12 

432 

OK 

Seminole 

3 

1 

0 

494 

1 

15 

505 

OK 

Sooner 

1 

286 

3 

10468 

287 

287 

9938 

OK 

Sooner 

2 

274 

3 

9976 

273 

273 

9451 

OK 

Southwestern 

8002 

0 

0 

15 

0 

1 

17 

OK 

Southwestern 

8003 

0 

0 

164 

0 

5 

165 

OK 

Southwestern 

801 N 

0 

0 

3 

0 

0 

5 

OK 

Southwestern 

801S 

0 

0 

0 

0 

0 

3 

OK 

Tulsa 

1402 

0 

98 

0 

1 

45 

OK 

Tulsa 

1403 

0 

4 

0 

0 

3 

OK 

Tulsa 

1404 

0 

58 

0 

2 

64 

OR 

Boardman 

1SG 

388 

13373 

387 

387 

13401 

PA 

Armstrong 

1 

176 

6213 

175 

175 

6226 

PA 

Armstrong 

2 

188 

6652 

188 

188 

6B^5 

PA 

Bruce  Mansfield 

1 

369 

12713 

368 

368 

12740 

PA 

Bruce  Mansfield 

2 

408 

14065 

407 

407 

14094 

PA 

Bruce  Mansfield 

3 

420 

14468 

419 

419 

14498 

PA 

Brunner  Island 

1 

338 

11968 

337 

338 

11992 

PA 

Brunner  Island 

2 

379 

13410 

378 

378 

13437 

PA 

Brunner  Island 

3 

656 

23201 

654 

655 

23250 

PA 

Cheswick 

1 

477 

16886 

476 

476 

16919 

PA 

Conemaugli^ 

1 

734 

25929 

732 

733 

25962 

PA 

Cortemaugh 

2 

813 

10 

28742 

811 

812 

28800 

PA 

Cromby 

1 

64 

2202 

64 

64 

2207 

PA 

Cromby 

2 

61 

2109 

61 

61 

2114' 

PA 

Delaware 

71 

22 

743 

22 

22 

745 

PA 

Delaware 

81 

16 

537 

16 

16 

538 

PA 

Eddystone 

1 

74 

2844 

74 

74 

2560 

PA 

Eddystone 

2 

73 

3004 

72 

72 

2504 

PA 

Eddystone 

3 

55 

1894 

55 

55 

1899 

PA 

Eddystone 

4 

58 

2010 

58 

58 

2015 

PA 

Ebama 

1 

21 

0 

1650 

21 

21 

711 

PA 

Elrama 

2 

19 

0 

1616 

19 

19 

662 

PA 

Elrama 

3 

44 

0 

1568 

44 

44 

1528 

PA 

Elrama 

4 

75 

1 

2579 

75 

75 

2584 

PA 

FR  Phillips 

1 

3 

0 

663 

3 

3 

145 

PA 

F  R  Phillips 

2 

3 

0 

504 

3 

3 

110 

PA 

F  R  PhilMps 

3 

8 

0 

1165 

8 

8 

253 

PA 

F  R  Phillips 

4 

7 

0 

1112 

7 

7 

242 

PA 

F  R  Phillips 

5 

7 

0 

1131 

7 

7 

247 

PA 

F  R  Phillips 

6 

32 

0 

2022 

32 

32 

1109 

PA 

Front  Street 

10 

36 

0 

1176 

36 

36 

1176 

PA 

Front  Street 

7 

9 

0 

294 

9 

9 

295 
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TabI*  2  -  PhiM  ir  AllowanM  Allocations 


State 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA- 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


Plant  Name 


Front  Street 

Front  Street 

Hatfield's  Ferry 

Hatfield's  Ferry 

Hatfield's  Ferry 

Holtvvood 

Homer  City 

Homer  City 

Homer  City 

Hunlock  Power 

Keystone 

Keystone 

Martins  Creek 

Martins  Creek 

Martins  Creek 

MartiQS  Creek 

Mitchell 

Mitchell 

Mitchell 

Mitchell 

Montour 

Montour 

New  Castle 

New  Castle 

Newcastle 

New  Castle 

New  Castle 

Portland 

Portland 

Schuykill 

Seward 

Seward 

Seward 

Shawville 

Shawville 

Shawville 

Shawville 

Springdale 

Springdale 

Sunbury 

Sunbury 

Sunbury 

Sunbury 

Sunbury 

Sunbury 


Boilerl 


0 

1 

2 

3 

17 

1 

2 

3 

6 

1 

2 

1 

2 

3 

4 

1 

2 

3 

33 

1 

2 

1 

2 

3 

4 

S 
1 

2 

1 

12 

14 

15 

1 

2 

3 

4 

77 

88 

1A 

IB 

2A 

2B 

3 


Allowances  fbr  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


(B) 
Repower- 

ing 
Deduction 


9 
36 
461 
455 
491 
104 
515 
447 
802 
65 
819 
872 
154 
156 
382 
352 
0 
0 
0 
90 
696 
717 
37 
41 
82 
75 
131 
72 
125 
17 
32 
32 
145 
125 
126 
173 
171 
0 
0 
52 
52 
52 
52 
115 
148 


(C)2 

Total 

Annual 

Phase  II 


0 
0 
5 
5 
5 
1 
6 
5 
10 
1 

10 
10 
2 
2 
4 
4 
0 
0 
0 

1 

9 
9 
0 
0 
1 
1 
1 
1 
1 
0 
0 
0 


(D) 

1993-1998 

Auction 

Deduction 


294 
1176 
16308 
16089 
17360 
3570 
17753 
16309 
27619 
2256 
28209 
30035 
5455 
5526 
13179 
12123 
0 
1 
0 
3528 
24182 
24671 
1292 
1439 
2842 
2816 
4513 
2559 
4412 
572 
1096 
1096 
5000 
4429 
4455 
6109 
6068 
0 
0 
1818 
1817 
1818 
1818 
4028 
5248 


Years  2010  and  Beyoctd 


(E) 

Auction 

Reserve 

Deduction 


9 
36 
460 
453 
489 
103 
514 
446 
800 
65 
817 
870 
154 
156 
381 
351 
0 
0 
0 
90 
693 
714 
37 
41 
82 
75 
131 
72 
124 
17 
32 
32 
145 
125 
126 
172 
171 
0 
0 
52 
52 
52 
52 
115 
148 


(F)3 

Total 

Annual 

Phase  II 


9 

36 
460 
454 

490 
103 
514 
446 
801 
65 
818 
871 
154 
156 
382 
351 
0 
0 
0 
«0 
695 
716 
18 
20 
82 
75 
131 
72 
124 
17 
32 
32 
145 
125 
126 
172 
171 
0 
0 
52 
52 
52 
52 
115 
148| 


295 
1176 
16340 
16122 
17394 
3578 
17790 
15441 
27676 
2261 
28267 
30098 
5467 
5538 
13205 
12148 
0 
1 
0 
3103 
24018 
24723 
621 
682 
2848 
2607 
4522 
2565 
4421 
573 
1098 
1098 
5010 
4437 
4463 
6122 
6081 
0 
0 
1822 
1821 
1822 
1822 
4036 
5259 
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Tabit  2 .  Ptiaaa  II  Allowranoa  ANoeationa 

Allowances  for  Years  2000-2009         | 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Rtpvmr- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

p!r 

1 

55 

1 

2149 

55 

55 

1901 

PA 

Titua 

2 

63 

1 

2271 

63 

63 

2179 

.  V 

PA 

Titus 

3 

58 

1 

2194 

58 

58 

1994 

PA 

Warren 

1 

21 

0 

720 

21 

21 

721 

PA 

Warren 

2 

21 

0 

720 

21 

21 

721 

PA 

Warren 

3 

21 

0 

740 

21 

21 

741 

PA 

Warren 

4 

21 

0 

740 

21 

21 

741 

PA 

Williamsburg 

11 

27 

0 

935 

27 

27 

936 

Rl 

Manchester  Street 

12 

14 

0 

512 

14 

14 

485 

Rl 

Manchester  Street 

6 

19 

0 

693 

19 

19 

657 

Rl 

Manchester  Street 

7 

13 

0 

458 

13 

13 

435 

Rl 

South  Street 

121 

30 

0 

1086 

30 

30 

1048 

Rl 

South  Street 

122 

28 

0 

946 

28 

28 

950 

SC 

Canadys  Steem 

CAN1 

85 

1 

3247 

85 

85 

2937 

SC 

Canadys  Steem 

CAN2 

67 

1 

2978 

67 

67 

2309 

■         - 

SC 

Canadys  Steam 

CANS 

90 

1 

4222 

90 

90 

3105 

SC 

Cope  Station 

C0P1 

76 

1 

2615 

76 

76 

2620 

SC 

Cross 

1 

162 

2 

5601 

162 

162 

5612 

SC 

Cross 

2 

259 

3 

8938 

259 

259 

8956 

SC 

Dolphus  M  Grainger 

1 

90 

1 

3113 

90 

90 

3119 

SC 

Dolphus  M  Grainger 

2 

8 

0 

277 

8 

8 

277 

SC 

H  B  Robinson 

1 

84 

1 

3814 

84 

84 

2908 

SC 

Hagood 

HA61 

0 

0 

3 

0 

0 

3 

SC 

Hagood 

HAG2 

0 

0 

451 

0 

0 

2 

SC 

Hagood 

HAG3 

0 

0 

787 

0 

0 

6 

SC 

Hagood 

HAG4 

28 

0 

948 

27 

27 

951 

- 

SC 

Jeffsries 

1 

0 

0 

0 

0 

0 

0 

SC 

Jeffsnes 

2 

0 

0 

1 

0 

0 

1 

SC 

Jefferies 

3 

98 

1 

3885 

98 

96 

3378 

SC 

JefTeries 

4 

91 

1 

3742 

91 

91 

3155 

SC 

Mdvioofun 

MCM1 

118 

1 

4079 

118 

118 

4087 

SC 

Mdviooiyn 

MCM2 

117 

1 

4037 

117 

117 

4045 

SC 

NA 1-7106 

-GT1 

0 

0 

0 

0 

0 

0 

SC 

Urquhart 

URQ1 

64 

1 

2194 

64 

64 

2199 

SC 

Urquhart 

URQ2 

49 

1 

1926 

49 

49 

1685 

SC 

Urquhart 

URQ3 

84 

1 

2913 

84 

84 

2919 

SC 

W  S  Lea 

1 

26 

0 

2133 

26 

26 

900 

SC 

WSLee 

2 

33 

0 

2277 

33 

33 

1132 

SC 

WSLee 

3 

^         51 

1 

3443 

51 

51 

1773 

SC 

Wateree 

WAT1 

282 

3 

9714 

281 

281 

9735 

SC 

Wateree 

WAT2 

261 

3 

9267 

261 

261 

9022 

SC 

Williams 

WIL1 

459 

5 

15816 

458 

458 

15849 

SC 

Winyah 

1 

220 

2 

7572 

219 

219 

7588 

SC 

Winyah 

2 

148 

2 

6232 

148 

148 

5128 

SC 

Winyah 

3 

73 

1 

3609 

72 

73 

2508 
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Tabte  2  -PIMM  II  AllowfanM  AlloeatloiM 


State 


SC 

SO 

80 

SO 

SO 

SO 

SO 

SO 

SO 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


Plant  Name 


Winyah 

Angus  Anson  Site 

Angus  Anson  Site 

Big  Stone 

Huron 

Huron 

Pathfinder 

Pathfinder 

Pathfinder 

Allen 

Allen 

Allen 

Bull  Run 

Cumberland 

Cumberland 

Gallatin 

Gallatin 

Gallatin 

Gallatin 

John  Sevier 

John  Sevier 

John  Sevier 

John  Sevier 

Johnsonville 

Johnsonville 

Johnsonville 

Johnsonville 

Johnsonville 

Johnsonville 

Johnsonville 

Johnsonville 

Johnsonville 

Johnsonville 

Kingston 

Kingston 

Kingston 

Kingston 

Kingston 

Kingston 

Kingston 

Kingston 

Kingston 

Watts  Bar 

Watts  Bar 

Watts  Bar 


Boilerl 


4 
2 
3 
1 

-2A 
•^B 
11 
12 
13 
1 
2 
3 
1 
1 
2 
1 
2 
3 
4 
1 

|2 
3 
4 

1 

10 
2 

3 

4 

5 

6 

7 

8 

9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A 

B 

C 


Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


(B) 
Repower- 

ing 
Deduction 


99 

25 

30 

376 

2 

3 

6 

0 

0 

187 

204 

191 

727 

1057 

1156 

215 

211 

244 

259 

184 

184 

189 

193 

95 

92 


102 

97 

100 

96 

109 

106 

86 

120 

115 

138 

146 

180 

184 

179 

168 

186 

0 

0 

0 


(C)2 

Total 

Annual 

Phase  II 


1 

0 

0 
.  4 

0 

0 

0 

0 

0 

2 

2 

2 

9 

12 

14 

2 

2 

3 

3 

2 

2 

2 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

2 

2 

2 

2 

2 

0 

0 


(D) 

1993-1908 

Auction 

Deduction 


3426 
851 
1020 
13711 
80 
103 
11 
2 
2 
6606 
7229 
6754 
25038 
37374 
40882 
7603 
7462 
8632 
9165 
6359 
6356 
6517 
6667 
3357 
3255 
3464 
3627 
3442 
3552 
3403 
3870 
3752 
3051 
4151 
3991 
4750 
5039 
6192 
6345 
6187 
5782 
6403 
0 
0 
0 


ears  2010  and  Beyond 


(E) 
Auction 

Reserve 
Deduction 


99 
25 
30 
375 
2 
3 
0 
0 
0 
186 
204 
190 
725 
1054 
1153 
214 
210 
243 
258 
184 
184 
189 
193 
95 
92 
98 
102 
97 
100 
96 
109 
106 
86 
120 
115 
137 
146 
179 
184 
179 
167 
185 
0 
0 
0 


(F)3 

Total 

Annual 

Phase  II 


99 

25 
30 
375 
2 
3 
0 
0 
0 
186 
204 
191 
726 
1055 
1154 
214 
211 
244 
259 
184 
184 
188 
193 
95 
92 
98 
102 
97 
100 
96 
109 
106 
86 
120 
115 
138 
146 
179 
184 
179 
167 
185 
0 
0 
0 


3433 
863 

1022 
12973 
80 
103 
11 
2 
2 
6619 
7243 
6787 
25090 
37451 
40867 
7618 
7476 
8649 
9183 
6372 
6369 
6531 
6680 
3364 
3262 
3471 
3633 
3449 
3558 
3410 
3878 
3759 
3057 
4158 
3966 
4760 
5050 
6206 
6358 
6200 
5794 
6417 
0 
0 
0 
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Tabia  2  -  Phaaa  II  AHofuvanea  AHoeaHona 

Allowances  for  Years  2000-2008 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

{F)3 

Stata 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Aitnual 

Deduction 

Deduction 

Phase  II 

Deduction 

DeductkNi 

Phase  II 

TN 

Watts  Bar 

D 

0 

0 

0 

0 

0 

0 

TX 

Barney  M  Davis 

1 

1 

0 

496 

1 

12 

412 

TX 

Barney  M  Davis 

2 

1 

0 

396 

1 

11 

364 

TX 

Big  Brown 

1 

584 

6 

20979 

582 

583 

20161 

TX 

Big  Brown 

2 

558 

6 

19672 

567 

557 

19286 

TX 

Bryan 

6 

0 

0 

19 

0 

1 

22 

TX 

C  E  Newman 

BW5 

0 

0 

3 

0 

0 

4 

TX 

Cedar  Bayou 

CBY1 

0 

0 

814 

0 

20 

702 

TX 

Cedar  Bayou 

CBY2 

0 

0 

921 

0 

25 

857 

TX 

Cedar  Bayou 

CBY3 

0 

0 

725 

0 

20 

707 

- 

TX 

Coleto  Creek 

-2 

0 

0 

0 

0 

0 

0 

TX 

Coleto  Creek 

1 

400 

4 

14717 

399 

380 

13807 

TX 

Collin 

1 

1 

0 

92 

1 

3 

94 

- 

TX 

Cortcho 

7 

0 

0 

11 

0 

0 

13 

TX 

Dallas 

3 

0 

0 

27 

0 

1 

23 

TX 

Dallas 

9 

0 

0 

26 

0 

1 

25 

TX 

Dansby 

1 

1 

0 

94 

1 

3 

106 

TX 

Decker  Creek 

1 

0 

0 

126 

0 

4 

150 

TX 

Decker  Creek 

2 

0 

0 

195 

0 

5 

181 

TX 

Decordova 

1 

1 

0 

1018 

1 

25 

861 

TX 

Deepwater 

DVVP9 

0 

0 

26 

0 

1 

37 

TX 

E  S  Joslin 

1 

0 

0 

260 

0 

6 

210 

TX 

Eagle  Mountain 

1 

0 

0 

52 

0 

1 

43 

TX 

Eagle  Mountain 

2 

1 

0 

140 

1 

3 

116 

TX 

Eagle  Mountain 

3 

0 

0 

100 

0 

3 

109 

TX 

Forest  Grove 

-1 

0 

0 

0 

0 

0 

0 

TX 

Fort  Phantom 

1 

0 

0 

126 

0 

4 

129 

TX 

Fort  Phantom 

2 

1 

0 

187 

1 

6 

192 

TX 

Generic  Station 

-1 

0 

0 

0 

0 

0 

0 

TX 

Generic  Station 

•-2 

0 

0 

0 

0 

0 

0 

TX 

GibtxMts  Creek 

1 

403 

4 

14410 

401 

402 

13904 

TX 

Graham 

1 

0 

0 

235 

0 

6 

194 

TX 

Graham 

2 

1 

0 

496 

1 

12 

406 

TX 

Graens  Bayou 

GBY1 

0 

0 

1 

0 

0 

3 

TX 

Greens  Bayou 

GBY2 

0 

0 

2 

0 

0 

3 

TX 

Greens  Bayou 

GBY3 

0 

0 

15 

0 

0 

6 

TX 

Greens  Bayou 

GBY4 

0 

0 

19 

0 

0 

8 

TX 

Greens  Bayou 

GBY5 

1 

0 

352 

1 

9 

308 

TX 

Handley 

1A 

0 

0 

7 

0 

0 

3 

TX 

Handley 

1B 

0 

0 

0 

0 

0 

3 

TX 

Handley 

2 

0 

0 

21 

0 

0 

15 

TX 

Handley 

3 

1 

0 

423 

1 

11 

393 

TX 

Handley 

4 

0 

0 

118 

0 

3 

112 

TX 

Handley 

5 

1 

0 

136 

1 

4 

127 

TX 

Harrington  StatkNi 

061B 

223 

2 

8232 

223 

223 

7711 
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TabI*  2.  PhsM  II  Alkmanc*  Allocations                                               | 

Allovtwnces  for  Years  2000-2009          | 

Years  2010  and  Beyond  | 

(A) 

(B) 

(cyz 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Resarva 

Annual 

Deductton 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

jyT 

Harrington  Station 

062B 

237 

3 

8718 

237 

237 

8197 

TX 

Harrington  Station 

063B 

253 

3 

9266 

252 

253 

8741 

TX 

Hiram  Clarka 

HCXi1 

0 

0 

0 

0 

0 

0 

TX 

Hiram  Clarke 

HOC2 

0 

0 

0 

0 

0 

0 

TX 

Hiram  Clarice 

HCX:3 

0 

0 

3 

0 

0 

2 

TX 

Hiram  Clarke 

H0C4 

0 

0 

2 

0 

0 

1 

TX 

Holly  Ave 

1 

0 

0 

59 

0 

2 

71 

TX 

Holly  Ave 

2 

0 

0 

71 

0 

2 

78 

TX 

Holly  Street 

1 

0 

0 

49 

0 

0 

17 

TX 

Holly  Street 

2 

Q 

0 

31 

0 

1 

18 

TX 

Holly  Street 

3 

0 

0 

68 

0 

2 

66 

TX 

Holly  Street 

4 

0 

0 

43 

0 

2 

82 

TX 

J  K  Spruce 

-2 

0 

0 

0 

0 

0 

0 

TX 

J  K  Spruce 

BLR1 

194 

2 

6690 

194 

194 

6703 

TX 

J  L  Bates 

1 

0 

0 

48 

0 

1 

46 

TX 

J  L  Bates 

2 

0 

0 

124 

0 

3 

101 

TX 

JTDeely 

1 

364 

4 

13132 

363 

363 

12571 

TX 

JTDeely 

2 

380 

4 

13701 

379 

379 

13113 

TX 

Jones  Station 

151B 

0 

0 

125 

0 

2 

74 

TX 

Jones  Station 

152B 

0 

0 

93 

0 

2 

67 

TX 

Knox  Lee 

2 

0 

0 

0 

0 

0 

0 

TX 

Knox  Lee 

3 

0 

0 

5 

0 

0 

2 

TX 

Knox  Lee 

4 

0 

0 

29 

0 

0 

13 

TX 

Knox  Lee 

5 

0 

0 

251 

0 

4 

149 

TX 

La  Palma 

7 

0 

0 

178 

0 

4 

153 

TX 

Lake  Creek 

1 

0 

0 

39 

0 

1 

29 

TX 

Lake  Creek 

2 

0 

0 

191 

0 

4 

141 

TX 

Lake  Hubbard 

1 

1 

0 

170 

1 

6 

201 

TX 

Lake  Hubbard 

2 

2 

0 

604 

2 

17 

578 

TX 

Laredo 

t 

0 

0 

15 

0 

0 

16 

TX 

Laredo 

2 

0 

0 

14 

0 

0 

14 

TX 

Laredo 

3 

0 

0 

85 

0 

3 

116 

TX 

Leon  Creek 

3 

0 

0 

2 

0 

0 

2 

TX 

Leon  Creek 

4 

0 

0 

10 

0 

0 

8 

TX 

Ltm%  Creek 

1 

0 

0 

317 

0 

8 

263 

TX 

L«mIs  Creek 

2 

0 

0 

271 

0 

7 

257 

TX 

Limesetone 

LIM1 

687 

8 

23779 

685 

687 

23725 

TX 

Limesetone 

LIM2 

411 

4 

14154 

409 

410 

14182 

TX 

Lon  C  Hill 

1 

0 

0 

9 

0 

0 

7 

TX 

Lon  C  Hill    ^ 

2 

0 

0 

10 

0 

0 

7 

TX 

Lon  C  Hill 

3 

0 

0 

179 

0 

3 

91 

TX 

Lon  C  Hill 

4 

0 

0 

197 

0 

7 

238 

TX 

Lone  Star 

1 

0 

0 

0 

0 

0 

10 

TX 

Malakoff 

-1 

45 

0 

1539 

45 

45 

1542 

TX 

Malakoff 

•^ 

0 

0 

0 

0 

0 

0 
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Table  2  •  Phase  II  Allowance  AllocaUons 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

Stat« 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auctkx) 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

^^^^ 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

TX 

Martin  Lake 

1 

933 

11 

33220 

931 

932 

32202 

TX 

Martin  Lalte 

2 

905 

11 

32255 

903 

903 

31222 

TX 

Martin  l^ke 

3 

940 

11 

33425 

937 

938 

32429 

TX 

Mission  Road 

3 

0 

0 

3 

0 

0 

8 

TX 

Monticello 

1 

659 

8 

23633 

657 

659 

22760 

TX 

Monticello 

2 

639 

8 

22930 

637 

638 

22061 

TX 

Monticello 

3 

987 

12 

35220 

984 

985 

34043 

TX 

Morgan  Creek 

3 

0 

0 

8 

0 

0 

6 

TX 

Morgan  Creek 

4 

0 

0 

72 

0 

2 

56 

TX 

Morgan  Creek 

5 

0 

0 

154 

0 

5 

164 

TX 

Morgan  Creek 

6 

6 

0 

636 

6 

22 

777 

TX 

Mountain  Creek 

2 

0 

0 

4 

0 

0 

3 

TX 

Mountain  Creek 

3A 

0 

0 

11 

0 

0 

5 

TX 

Mountain  Creek 

3B 

0 

0 

2 

0 

0 

5 

TX 

Mountain  Creek 

6 

1 

0 

63 

1 

2 

74 

TX 

Mountain  Creek 

7 

0 

0 

62 

0 

2 

58 

TX 

Mountain  Creek 

8 

1 

0 

527 

1 

15 

535 

TX 

NA 1  -  7219 

-1 

0 

0 

0 

0 

'0 

0 

TX 

MA  1  -  7219 

•*2 

0 

0 

0 

0 

0 

0 

TX 

NA2-4274 

*WK^ 

0 

0 

0 

0 

0 

0 

TX 

Neches 

11 

0 

0 

0 

0 

0 

0 

TX 

Neches 

13 

0 

0 

0 

0 

0 

0 

TX 

Neches 

15 

0 

0 

0 

0 

0 

0 

TX 

Neches 

18 

0 

0 

0 

0 

0 

0 

TX 

Newman 

1 

0 

0 

14 

0 

1 

18 

TX 

Newman 

2 

0 

0 

29 

0 

1 

41 

TX 

Newman 

3 

0 

0 

88 

0 

3 

94 

TX 

Newman 

HRSG1 

0 

0 

99 

b 

4 

138 

TX 

Nichols  Station 

141B 

0 

0 

77 

b 

2 

82 

TX 

Nichols  Station 

142B 

0 

0 

86 

0 

2 

76 

TX 

Nichols  Station 

143B 

0 

0 

50 

0 

1 

31 

TX 

North  Lake 

1 

1 

0 

131 

1 

4 

129 

TX 

North  Lake 

2 

1 

0 

150 

1 

4 

141 

TX 

North  Lake     , 

3 

2 

0 

294 

2 

7 

25S 

TX 

North  Main 

4 

0 

0 

42 

0 

1 

35 

TX 

North  Texas 

3 

0 

0 

13 

0 

0 

8 

TX 

Nueces  Bay 

5 

0 

0 

1 

0 

0 

1 

TX 

Nueces  Bay 

6 

0 

0 

140 

0 

3 

114 

TX 

Nueces  Bay 

7 

0 

0 

496 

0 

12 

431 

TX 

O  W  Sommers 

1 

2 

0 

478 

2 

14 

477 

TX 

O  W  Sommers 

2 

0 

0 

186 

0 

9 

322 

TX 

Oak  Creek 

1 

6 

0 

106 

0 

3 

107 

TX 

Oklaunion 

1 

228 

2 

7857 

227 

278 

7872 

TX 

P  H  Robinson 

PHR1 

0 

0 

645 

0 

13 

435 

TX 

P  H  Robinson 

PHR2 

0 

0 

494 

0 

1^ 

491 
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Tabto  2  -  PhaM  II  Allowanc*  Alloartions                                               | 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond   | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repowmr- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

TX 

P  H  Robinson 

PHR3 

0 

0 

685 

0 

15 

506 

TX 

P  H  Robinson 

PHR4 

0 

0 

796 

0 

18 

620 

TX 

Paint  Creek 

1 

0 

0 

11 

0 

0 

10 

TX 

Paint  Creek 

2 

0 

0 

11 

0 

0 

11 

TX 

Paint  Creek 

3 

1 

0 

28 

1 

2 

53 

TX 

Paint  Creek 

4 

0 

0 

IDS 

0 

3 

103 

TX 

Parkdale 

1 

0 

0 

34 

0 

1 

36 

TX 

Parkdale 

2 

0 

0 

62 

0 

2 

66 

TX 

Parkdale 

3 

1 

0 

61 

1 

2 

76 

TX 

Permian  Basin 

5 

0 

0 

103 

0 

^ 

105 

TX 

Permian  Basin 

6 

8 

0 

804 

8 

24 

828 

TX 

Pirkey 

1 

574 

6 

20526 

572 

573 

19809 

TX 

Plant  X 

111B 

0 

0 

0 

0 

0 

0 

TX 

Plant  X 

112B 

0 

0 

2 

0 

0 

1 

___ 

TX 

Plant  X 

113B 

0 

0 

89 

0 

1 

30 

TX 

Plant  X 

114B 

0 

0 

0 

b 

^     0 

3 

TX 

Powerlane  Plant 

2 

13 

0 

459 

13 

14 

467 

TX 

Powerlane  Plant 

3 

1 

0 

37 

1 

1 

38 

TX 

R  W  Miller 

-4 

25 

0 

851 

25 

25 

863 

TX 

R  W  Miller 

-5 

25 

0 

851 

25 

25 

853 

TX 

R  W  Miller 

1 

0 

0 

55 

0 

2 

54 

TX 

R  W  Miller 

2 

0 

0 

«8 

0 

3 

98 

TX 

R  W  Miller 

3 

0 

0 

218 

0 

5 

i81 

TX 

Ray  dinger 

BW2 

0 

0 

60 

0 

2 

52 

TX 

Ray  Olinger 

BW3 

0 

0 

79 

0 

2 

86 

TX 

Ray  Olinger 

CE1 

0 

0 

42 

0 

1 

33 

TX 

Rio  Pecos 

5 

0 

0 

■  64 

0 

2 

j69 

TX 

Rio  Pecos 

6 

0 

0 

179 

0 

5 

172 

TX 

River  Crest 

1 

1 

0 

61 

1 

2 

70 

TX 

Sabine 

1 

0 

0 

152 

0 

6 

204 

TX 

Sabine    , 

2 

0 

0 

164 

0 

6 

197 

TX 

Sabine 

3 

0 

0 

576 

0 

15 

503 

TX 

Sabine 

4 

0 

0 

504 

0 

18 

626 

TX 

Sabine 

5 

0 

0 

323 

0 

11 

382 

TX 

SamBertron 

SRB1 

0 

0 

57 

0 

1 

49 

TX 

SamBertron 

SRB2 

0 

0 

18 

0 

^      1 

33 

TX 

SamBertron 

SRB3 

0 

0 

120 

0 

3 

90 

TX 

SamBertron 

SRB4 

0 

0 

79 

0 

2 

79 

TX 

Sam  Seymour 

1 

437 

5 

15905 

^436 

436 

15087 

TX 

Sam  Seymour 

2 

476 

5 

17391 

475 

475 

16435 

TX 

Sam  Seymour 

3 

304 

3 

10491 

304 

304 

10513 

TX 

San  Angelo 

2 

0 

0 

161 

0 

5 

164 

TX 

San  Miguel 

SM-1 

482 

5 

17211 

481 

481 

16651 

TX 

Sandow 

4 

722 

9 

25689 

719 

721 

24915 

TX 

Seaholm 

9 

0 

0 

4 

0 

0 

3 
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Tabl«  2  -  PhaM  II  Ailowanca  Atloeations                                               1 

■ 

Allowances  for  Years  2000-2009          |' 

^ears  2010  and  Beyond   | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

( 

1 

State 

Plant  Name 

Boilen 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

f>r" 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

■ 

Sim  Gideon 

1 

0 

0 

47 

0 

1 

51 

rx 

Sim  Gideon 

2 

0 

0 

56 

0 

2 

58 

TX 

Sim  Gideon 

3 

0 

0 

277 

0 

9 

321 

TX 

Spencer 

4 

0 

0 

19 

0 

1 

17 

TX 

Spencer 

5 

0 

0 

23 

0 

1 

22 

TX 

StrykerCreeK 

1 

0 

0 

170 

0 

4 

138 

TX 

Strylter  Creek 

2 

1 

0 

525 

1 

16 

563 

TX 

T  C  Fergusen 

1 

0 

0 

253 

0 

7 

254 

TX 

T  H  Wharton 

THW1 

0 

0 

7 

0 

0 

5 

TX 

T  H  Wharton 

THW2 

0 

0 

97 

0 

2 

82 

TX 

TNPOne 

U1 

62 

1 

2122 

61 

61 

2127 

TX 

TNP  One 

U2 

102 

1 

3499 

101 

101 

3507 

TX 

Tolk  Station 

171B 

407 

4 

14777 

406 

406 

14057 

TX 

Tolk  Station 

172B 

403 

4 

14440 

402 

402 

13825 

TX 

Tradinghouse 

1 

0 

0 

593 

0 

15 

516 

TX 

Tradinghouse 

2 

1 

0 

995 

1 

26 
0 

903 

4 

TX 

Trinidad 

7 

0 

0 

6 

0 

TX 

Trinidad 

8 

0 

0 

1 

0 

0 

3 

TX 

Trinidad 

9 

0 

0 

135 

0 

3 

115 

TX 

Twin  Oak 

1 

232 

3 

8012 

232 

232 

8028 

TX 

Twin  Oak 

2 

45 

0 

1540 

45 

45 

1542 

"-- 

TX 

VHBraunig 

1 

0 

0 

78 

0 

4 

122 

TX 

V  H  Braunig 

2 

0 

0 

121 

0 

4 

140 

TX 

V  H  Braunig 

3 

.  0 

0 

416 

0 

11 

392 

TX 

Valley 

1 

0 

0 

77 

0 

3 

97 

TX 

Valley 

2 

1 

0 

518 

1 

16 

540 

TX 

Valley 

3 

0 

0 

124 

0 

4 

129 

TX 

Victoria 

5 

0 

0 

6 

0 

0 

6 

TX 

Victoria 

6 

0 

0 

8 

0 

0 

4 

TX 

Victoria 

7 

0 

0 

110 

0 

3 

102 

- 

TX 

Victoria 

8 

0 

0 

238 

0 

6 

224 

TX 

W  A  Parish 

WAP1 

0 

0 

57 

0 

1 

51 
45 

TX 

W  A  Parish 

WAP2 

0 

0 

56 

0 

1 

TX 

W  A  Parish 

WAP3 

0 

0 

245 

0 

5 

158 

TX 

W  A  Parish 

WAP4 

0 

0 

558 

0 

15 

511 

TX 

W  A  Parish 

WAP5 

634 

8 

■22870 

632 

632 

21881 

TX 

W A  Parish 

WAP6 

573 

6 

20755 

572 

572 

19803 

TX 

W  A  Parish 

WAP7 

416 

5 

15137 

415 

415 

14365 

TX 

W  A  Parish 

WAP8 

186 

2 

7285 

185 

186 

6421 
3 

TX 

W  B  Tuttle 

1 

G 

0 

2 

G 

0 

TX 

W  B  Tuttle 

2 

0 

Q 

19 

0 

1 

17 

TX 

WB  Tuttle 

3 

c 

G 

11 

0 

G 

14 

mm 

TX 

W  B  Tuttle 

4 

c 

0 

48 

c 

2 

52 

TX 

Webster 

WEB1 

0 

0 

14 

c 

G 

s 

• 

TX 

Webster 

WEB2 

c 

0 

1            17 

c 

0 

7 
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Stati 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

UH 

UH 

UH 

UH 

UH 

UH 

UH 

UH 

UH 

UH 

UH 

UH 

UH 

UH 

VT 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 


Tabia  2  •  Phass  li  Aliowanca  Allocations 


Plant  Name 


Bojierl 


Webster 

WEB3 

Welsh 

1 

Welsh 

2 

Welsh 

3 

Willkes 

1 

Willkes 

2 

Willkes 

3 

Bonanza 

1-1 

Carbon 

1 

Carbon 

2 

Gadsby 

1 

Gadsby 

2 

Gadsby 

3 

Hale 

1 

Hunter  (Emery) 

1 

Hunter  (Emery) 

2 

Hunter  (Emery) 

3 

Huntington 

1 

Huntington 

2 

Intermountain 

1SGA 

Intermountain 

2SGA 

J  C  McNeil 

1    - 

Bremo  Power  Station 

3 

Bremo  Power  Station 

4 

Chesapeake 

1 

Chesapeake 

2 

Chesapeake 

3 

Chesapeake 

4 

Chesterfield 

-8A 

Chesterfield 

3 

Chesterfield  ~ 

4 

Chesterfield 

5 

Chesterfield 

6 

Clinch  River 

1 

Clinch  River 

2 

Clinch  River 

3 

Clover 

1 

Clover 

2 

East  Chandler 

-2 

Glen  Lyn 

51 

Glen  Lyn 

52 

Glen  Lyn 

S 

Possum  Point 

1 

Possum  Point 

2 

Possum  Point 

3 

Allowances  for  Years  2000-2009 


(A) 

Auction 

Reserve 

Deduction 


0 
370 
357 
420 
0 
0 
0 
255 
55 
72 
1 
12 
44 
0 
216 
231 
326 
230 
283 
83 
84 
1 
51 
150 
22 
29 
132 
170 
40 
54 
135 
266 
477 
154 
177 
164 
85 
85 
0 
24 
23 
152 
0 
0 
65 


(B) 

KCpOWOT" 

ing 
Deduction 


0 

4 

4 

5 

0 

0 

0 

3 

1 

1 

0 

0 

0 

0 

2 

3 

4 

2 

3 

1 

1 

0 

1 

2 

0 

0 

1 

2 

0 

1 

1 

3 

5 

2 

2 

2 

1 

1 

0 

0 

0 

2 

0 

0 

1 


(C)2 

Total 

Annual 

Phase  II 


343 
13325 
12842 
15215 

30 

118 

129 

10782 

1912 

2498 

24 
1690 
2265 
1 
7452 
7957 
11250 
7923 
9750 
2874 
2894 
104 
2028 
5158 
2117 
2210 
4559 
5870 
1387 
2560 
4669 
9163 
17134 
5346 
6111 
5649 
2937 
2937 

0 
1152 
1113 
5533 

0 

0 
2646 


(D) 

1993-1996 

Auction 

Deduction 


0 

369 

356 

419 

0 

0 

0 

255 

55 

72 

1 

12 

44 

0 

216 

230 

326 

229 

282 

83 

84 

1 

51 

149 
22 
29 

132 

169 
40 
54 

135 

265 

476 

153 

177 

163 
85 
85 
0 
24 
23 

152 
0 
0 

6S| 


Years  2010  and  Beyond 


(E) 
Auction 
Reserve 
Deduction 
9 
369 
356 
420 
2 
3 
2 
255 
55 
72 
1 
12 
44 
0 
216 
230 
328 
229 
282 
83 
84 
1 
51 
149 
22 
.   29 
132 
169 
40 
54 
135 
265 
476 
153 
177 
164 
85 
85 
0 
24 
23 
152 
0 
0 
65 


(F)3 

Total 

Annual 

Phase  II 


320 
12772 
12334 
14517 
58 
93 
74 
8818 
1917 
2503 
24 
408 
1520 
1 
7466 
7974 
11273 
7940 
9771 
2880 
2900 
38 
1768 
5170 
764 
1000 
4567 
5861 
1390 
1856 
4678 
9182 
16470 
5302 
6123 
5661 
2943 
2943 
0 
815 
787 
5251 
0 
0 
2253 


Federal  Register /Vol.  63.  No.  187 /Monday.  September  28.  1998 /Rules  and  Regulations        51761 
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Tabte2-PhaMllAllo«vano«Alloe«ttoM                                               | 

■ 

Allowances  for  Years  2000-2009          |  Years  2010  and  Beyond   | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

{ 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

~ 

Possum  Point 

4 

195 

2 

6723 

194 

195 

6736 

i/A 

Possum  Point 

5 

126 

1 

4335 

125 

126 

4343 

y/A 

Potomac  River 

1 

48 

1 

2333 

48 

48 

1650 

^A 

Potomac  River 

2 

49 

1 

2308 

48 

48 

1677 

^A 

Potomac  River 

3 

80 

1 

2755 

80 

60 

2781 

y/A 

Potomac  River 

4 

88 

1 

3036 

88 

88 

3043 

VA 

Potomac  River 

S 

84 

1 

2912 

84 

84 

2918 

VA 

YorWown 

1 

135 

1 

4670 

135 

135 

4679 

VA 

Yorktown 

2 

130 

1 

4673 

130 

130 

4503 

VA 

Yorktown 

3 

183 

2 

6303 

182 

183 

6316 

WA 

Centraiia 

BW21 

553 

6 

19070 

552 

552 

19108 

WA 

Centralia 

BW22 

590 

6 

20331 

588 

589 

4^ 

20373 
0 

WA 

Shuffleton 

1 

0 

0 

0 

0 

0 

WA 

Shuflleton 

2 

0 

0 

0 

0 

0 

0 

WA 

Shuffleton 

3 

0 

0 

0 

0 

0 

0 

WV 

Albright 

1 

57 

1 

1973 

57 

57 

1978 

* 

WV 

Albright 

2 

60 

1 

2053 

59 

SO 

2058 

WV 

Albright 

3 

130 

1 

4597 

130 

130 

4606 

WV 

Fort  Martin 

1 

507 

5 

17930 

505 

506 

17965 

WV 

Fort  Martin 

2 

502 

5 

17762 

501 

501 

17797 

WV 

Harrison 

1 

592 

6 

20960 

591 

591 

21002 

WV 

Harrison 

2 

562 

6 

19896 

561 

561 

19936 

WV 

Harrison 

3 

506 

5 

17893 

504 

505 

17928 

WV 

John  E  Amos 

1 

655 

8 

22581 

653 

654 

22630 

WV 

John  E  Amos 

2 

752 

9 

25890 

750 

751 

25944 

WV 

John  E  Amos 

3 

1205 

14 

41498 

1202 

1203 

41584 

WV 

Kammer 

1 

228 

2 

8080 

228 

228 

8095 

- 

WV 

Kammer 

2 

237 

3 

8387 

236 

237 

8404 

WV 

Kammer 

3 

212 

2 

7497 

211 

211 

7512 

WV 

Kanawha  River 

1 

115 

4461 

115 

115 

3981 

WV 

Kanawha  River 

2 

103 

4290 

102 

102 

3545 

WV 

Mitchell 

1 

536 

18957 

534 

535 

18995 

WV 

Mitchell 

2 

554 

19616 

553 

553 

19656 

WV 

Mountaineer  (1301) 

1 

1023 

12 

35211 

1020 

1021 

,35285 

WV 

Mt  Storm 

1 

533 

18849 

531 

532 

18887 

WV 

MtStorm 

2 

500 

17683 

498 

49S 

17718 

WV 

Mt  Storm 

3 

517 

18290 

51fl 

51fl 

18327 

WV 

PhilSpom 

11 

70 

3128 

70 

70 

2434 

WV 

Phil  Spom 

21 

5S 

2964 

St 

Sfl 

204C 

WV 

Phil  Spom 

31 

8£ 

3312 

» 

86 

2932 

WV 

Phil  Spom 

41 

67 

3052 

m 

87 

2302 

WV 

Phil  Spom 

51 

3oe 

10614 

304 

304 

1051C 

WV 

Pleasants 

1 

Sii 

e 

17597 

5M 

51( 

17833 

WV 

Pleasants 

2 

58( 

t            ( 

i       2018( 

\              584 

1             58! 

>             2022S 

WV 

Rivesville 

7 

2( 

)            ( 

)         1231 

r           2( 

)               2( 

)                69( 

51762        Federal  Register /Vol.  63,  No.  187 /Monday,  September  28,  1998 /Rules  and  Regulations 


Tabl«2-PhaMllAllo«vano«Alloealions                                               | 

AlkMvances  for  Years  2000-2009 

Years  2010  and  Beyond  | 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3 

State 

Plant  Name 

BoileM 

Auction 

Repowwr- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Artnual 

Auctwn 

Rasarva 

Annual 

Deductk>n 

Deduction 

Phase  II 

DaductkNi 

Deductkm 

Phase  II 

W^ 

Rivesvilla 

8 

60 

1 

2528 

60 

60 

2066 

WV 

Winow  Island 

1 

28 

0 

1496 

28 

28 

961 

WV 

Willovv  Island 

2 

117 

1 

4683 

116 

116 

4029 

Wl 

Alma 

B4 

35 

0 

1193 

34 

35 

1194 

Wl 

Alma 

B5 

55 

1 

1905 

55 

55 

1910 

Wl 

Bay  Front 

1 

14 

0 

1046 

14 

14 

512 

Wl 

Bay  Front 

2 

16 

0 

529 

16 

16 

530 

Wl 

Bay  Front 

3 

0 

0 

0 

0 

0 

0 

Wl 

Bay  Front 

4 

0 

0 

33 

0 

0 

16 

Wl 

Bay  Front 

5 

4 

0 

281 

4 

4 

135 

Wl 

Blount  StTMt 

11 

0 

0 

0 

0 

1 

Wl 

Blount  Straet 

3 

0 

0 

0 

0 

6 

Wl 

Blount  Street 

5 

0 

0 

0 

0 

7 

Wl 

Blount  Street 

6 

0 

0 

0 

0 

7 

Wl 

BlountStreat 

7 

3 

0 

1476 

3 

3 

101 

Wl 

BiountStreet 

8 

12 

0 

1130 

12 

12 

415 

Wl 

BlountStreat 

9 

16 

0 

1183 

16 

16 

Wl 

Columbia 

1 

449 

5 

15479 

448 

448 

15512 

Wl 

Columbia 

2 

254 

3 

8755 

253 

254 

8772 

Wl 

Combustion  Turbine 

**2 

0 

0 

0 

0 

0 

0 

Wl 

Commerce 

25 

0 

0 

4 

0 

0 

4 

Wl 

Concord 

-1 

4 

0 

126 

4 

4 

126 

Wl 

Concord 

**2 

4 

0 

126 

4 

4 

126 

Wl 

Concord 

•^ 

'4 

0 

126 

4 

4 

126 

Wl 

Concord 

-4 

4 

0 

126 

4 

4 

126 

Wl 

EdgMvater 

3 

36 

0 

1237 

36 

36 

1230 

Wl 

Edgawatar 

4 

302 

3 

10393 

301 

301 

10415 

Wl 

EdgeM«ter 

5 

33? 

4 

11455 

331 

332 

11479 

Wl 

Genoa 

1 

233 

3 

8016 

232 

232 

8034 

Wl 

JPMadgelt 

B1 

209 

2 

7434 

206 

209 

7210 

Wl 

ManitOMmc 

6 

18 

0 

672 

18 

18 

672 

Wl 

Mannowoc 

7 

24 

0 

814 

24 

24 

813 

Wl 

|JM,,li.-,,,n 

MafWDWOC 

8 

7 

0 

236 

7 

7 

238 

Wl 

NA1-7205 

-1 

0 

0 

0 

0 

0 

0 

Wl 

NA1-7205 

•^ 

0 

0 

0 

0 

0 

0 

Wl 

NA1-7205 

•^ 

0 

0 

0 

0 

0 

0 

Wl 

NA3 

-1 

0 

0 

0 

0 

0 

0 

Wl 

NA4 

-1 

0 

0 

0 

0 

0 

Wl 

Nelson  Dewmy 

1 

73 

2523 

73 

73 

2528 

Wl 

Nelson  Dewey 

2 

81 

2807 

81 

81 

2813 

Wl 

North  Oak  Creole 

1 

61 

2118 

61 

61 

2122 

Wl 

North  Oak  Creek 

2 

60 

2080 

60 

60 

2084 

Wl 

North  Oak  Creek 

3 

62 

2129 

62 

62 

2133 

Wl 

North  Oak  Creek 

4 

72 

2461 

72 

72 

2487 

Wl 

Paris 

-1 

4 

0 

124 

4 

4 

^  .    124 
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Tabia  2  •  Phaai 

■  It  Allowanca  Aliocationa 

Allowances  for  Years  2000-2009          | 

Years  2010  and  Beyond 

(A) 

(B) 

(C)2 

(D) 

(E) 

(F)3        1 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auctran 

Total 

Reserve 

ing 

Annual 

Auctran 

Reserve 

Annual 

Deduction 

Deduction 

Phase  II 

Deduction 

Deductkm 

Phase  II 

wP 

Paris 

•^ 

4 

0 

124 

4 

4 

124 

Wl 

Paris 

**3 

4 

0 

124 

4 

4 

124 

Wl 

Paris 

-4 

4 

0 

124 

4 

4 

124 

Wl 

Pleasant  Prairie 

1 

342 

4 

11798 

341 

342 

11822 

Wl 

Pleasant  Prairie 

2 

484 

5 

16675 

482 

483 

16709 

Wl 

Port  Washington 

1 

15 

0 

529 

15 

15 

530 

Wl 

Port  Washington 

2 

30 

0 

1031 

30 

30 

1033 

Wl 

Port  Washington 

3 

25 

0 

858 

25 

25 

860 

Wl 

Port  Washington 

4 

23 

0 

804 

23 

23 

806 

Wl 

Port  Washington 

5 

31 

0 

1061 

31 

31 

1063 

Wl 

Pulliam 

3 

4 

0 

140 

4 

4 

139 

Wl 

Pulliam 

4 

6 

0 

208 

6 

6 

209 

Wl 

Pulliam 

5 

18 

0 

607 

18 

18 

608 

Wi 

Pulliam 

6 

23 

0 

791 

23 

23 

792 

Wl 

Pulliam 

7 

59 

1 

2035 

59 

59 

2039 

Wl 

Pulliam 

8 

91 

1 

3152 

91 

91 

3159 

Wl 

Rock  River 

1 

45 

0 

1560 

45 

45 

1562 

Wl 

Rock  River 

2 

43 

0 

1482 

43 

43 

1484 

Wl 

South  Fond  du  Lac 

-CT1 

19 

0 

639 

18 

18 

640 

Wl 

South  Fond  du  Lac 

-CT2 

1 

0 

39 

1 

1 

30 

Wi 

South  Fond  du  Lac 

-CT3 

1 

0 

39 

1 

1 

39 

Wl 

South  Fond  du  Lac 

-CT4 

0 

0 

0 

0 

0 

0 

Wl 

South  Oak  Creek 

5 

113 

1 

3884 

112 

113 

3892 

Wl 

South  Oak  Creek 

6 

141 

2 

4859 

141 

141 

4870 

Wl 

South  Oak  Creek 

7 

189 

2 

6502 

188 

188 

6516 

Wl 

South  Oak  Creek 

8 

185 

2 

6390 

185 

185 

6402 

Wl 

Stoneman 

B1 

6 

0 

177 

6 

6 

176 

Wl 

Stoneman 

B2 

6 

0 

223 

6 

6 

224 

Wl 

Valley 

1 

45 

0 

1805 

45 

45 

1570 

Wl 

Valley 

2 

46 

0 

1824 

46 

46 

1586 

Wl 

Valley 

3 

42 

0 

1954 

42 

42 

1453 

Wl 

Valley 

4 

41 

0 

1900 

41 

41 

1414 

Wl 

Wast  Marinette 

•^ 

22 

0 

765 

22 

22 

766 

Wl 

Weston 

1 

22 

0 

762 

22 

22 

764 

Wl 

Waaton 

2 

53 

1 

1809 

52 

52 

1813 

Wl 

Weston 

3 

281 

3 

9701 

281 

281 

9721 

WY 

Dave  Johnston 

BW41 

131 

1 

4705 

130 

131 

4519 

WY 

Dave  Johnston 

BW42 

127 

1 

4571 

127 

127 

4396 

WY 

Dave  Johnston 

BW43 

246 

3 

8827 

246 

246 

8513 

WY 

Dave  Johnston 

BW44 

185 

2 

6807 

184 

184 

6381 

WY 

Jim  Bridger 

BW71 

583 

6 

20907 

581 

582 

20134 

WY 

Jim  Bridger 

BW72 

571 

6 

'20464 

569 

570 

19712 

WY 

Jim  Bridger 

BW73 

547 

6 

19584 

545 

546 

18876 

WY 

Jim  Bridger 

BW74 

96 

1 

4064 

96 

96 

3329 

WY 

Laramie  River 

1 

122 

1 

5112 

122 

122 

4228 
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Table  2 .  Phase  II  Allowance  Alloeations                                                | 

Allowances  for  Years  2000-2009 

Years  2010  and  Beyond  I 

(A) 

(B) 

(cyz 

(D) 

(E) 

(F)3 

State 

Plant  Name 

Boilerl 

Auction 

Repower- 

Total 

1993-1998 

Auction 

Total 

Reserve 

ing 

Annual 

Auction 

Reserve 

Annual 

^^^ 

Deduction 

Deduction 

Phase  II 

Deduction 

Deduction 

Phase  II 

WY 

Laramie  River 

2 

104 

1 

4302 

104 

104 

3590 

WY 

Laramie  River 

3 

93 

1 

3822 

93 

93 

3208 

WY 

Naughton 

1 

144 

2 

5201 

144 

144 

4972 

WY 

Naughton 

2 

185 

2 

6741 

185 

185 

6400 

WY 

Naughton 

3 

141 

2 

5214             141 

141 

4879 

WY 

Wyodak 

BW91 

513 

6 

18311              512 

512 

17731 

Footnotes: 

1  '***'  in  the  boiler  identifier  denotes  a  planned  unit  or  a  unit  for  which  the  boiler  number  is 
unavailable. 

2  Column  (C)  is  calculated  as  follows:  Adjusted  basic  allowances  for  2000  (not  shown)  -  Column  A 
-  Column  B  -  Conservation/Renewable  reserve  deduction  (not  shown) 

♦  Additional  basic  (section  405(aK3))  (not  shown)  ♦  Total  bonus  (not  shown) 

3  Column  (F)  is  calculated  as  follows:  Adjusted  basic  allowances  for  2010  (not  shown)  -  Column  E 
*■  Additional  basic  (section  405(aK3))  (not  shown) 

4  The  allowances  shown  in  this  table  assume  that  these  units  folly  quality  for  section  405(iX2). 
If  Monroe  units  1  through  4  do  not  qualify,  instead  of  the  allowances  listed  above. 
Anclote  units  1  and  2  and  Monroe  units  1  through  4  will  receive  the  following  allocations: 


Plant 

Boiler 

Column  A  Column  B  Col.  C 

column  D  Column  E  Column  F    1 

Anclote 

1 

323 

13887 

297 

323 

11165 

Anclote 

2 

343 

13892 

314 

342 

11839 

Monroe 

1 

686 

23660 

690 

686 

23708 

- 

Monroe 

2 

707 

24298 

716 

705 

24350 

Monroe 

3 

660 

22763 

670 

660 

22810 

Monroe 

4 

716 

24608 

737 

714 

24664 

MLUNQ  COOE:  eSW^ 

■so-c 
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(3)  The  owner  of  each  unit  listed  in 
the  following  table  shall  surrender,  for 
each  allowance  listed  in  Column  A  or  B 
of  such  table,  an  allowance  of  the  same 


or  earlier  compliance  use  date  and  shall 
return  to  the  Administrator  any 
proceeds  received  from  allowances 
withheld  from  the  unit,  as  listed  in 


Column  C  of  such  table.  The  allowances 
shall  be  surrendered  and  the  proceeds 
shall  be  returned  by  December  28, 1998. 


State 


CA 

CO 

FL 

FL 

LA 

LA 

MD 

NM 

SD 

VA 

Wl 

Wl 

Wl 


Plant  name 


El  Centra  

Valmont 

Lauderdale  .. 
Lauderdale  .. 
R  S  Nelson  .. 
R  S  Nelson  .. 
R  P  Smith  .... 

Maddox 

Mobile 

Chesterfield 
Blount  Street 
Blount  Street 
Blount  Street 


Unit 


2 

11 

PR.4 
PFL5 
1 

2 
9 


Allowances  tor 

2000  through 

2009 

column  (A) 


285 

4 

776 

796 

30 

33 

0 

85 

17 

409 

0 

0 

0 


Allowances  for 
2010  and 
thereafter, 
column  (B) 


272 

0 

781 

802 

34 

32 

56 

85 

17 

411 

13 

294 

356 


Proceeds 


$2749.48 

0 

7904.74 

7904.74 

0 

0 

687.37 

687.37 

0 

4124.21 

343.68 

3093.16 

3436.84 


§  73.11    [Removed  and  Reserved] 

3.  Section  73.11  is  removed  and 
reserved. 

§  73. 1 2    [Removed  and  Reserved] 

4.  Paragraph  (b)  of  §  73.12  is  removed 
and  reserved. 

§73.13    [Amended] 

5.  Paragraph  (b)  of  §  73.13  is  amended 
by  revising  the  words  "§§  73.16,  73.18," 
to  read  "§§  73.18.". 

§  73.1 6    [Removed  and  Reserved] 

6.  Section  73.16  is  removed  and 
reserved. 

7.  Section  73.19  is  amended  by 
revising  paragraph  (a)(5)  and  removing 
and  reserving  paragraph  (b)  to  read  as 

•  follows: 

§73.19    Certain  units  witti  deciining  SO2 
rates. 

(a)  *  *  * 

(5)  Its  actual  SO2  emission  rate  is  less 
than  1.2  Ib/mmBtu  in  any  one  calendar 


year  from  1996  through  1999,  as 
reported  under  part  75  of  this  chapter; 

8.  Section  73.21  is  amended  by: 

a.  In  paragraph  (a)  revising  the  words 
"§  73.11"  to  read  "§  73.10(b)";  and 
revising  the  words  "=Unit's  Year  2000 
Adjusted  Basic  Allowances  as 
calculated  at  §  73.11(a)(3)"  to  read  "are 
as  listed  in  the  following  table"  and 
adding  a  table  as  set  forth  below: 

b.  In  paragraph  (b)  revising  the  words 
"§  73.11(a)  and  (b)"  to  read  "§  73.10(b)"; 

c.  In  paragraph  (c)(1)  revising  the 
words  "=Unit's  Year  2000  Adjusted 
Basic  Allowances  as  calculated  at 

§  73.11(a)(3)"  to  read  "are  as  listed  in 
the  table  in  paragraph  (a)  of  this 
section.";  and 

d.  Revising  paragraph  (c)(2)  to  read  as 
follows: 

§  73.21    Pitaae  II  repowerlng  allowances. 

(a)*  *  * 


UnK 

Year  2000 
adjusted 
basic  allow- 
ances 

RE  Buraer  1      

1273 

RE  Buroer  2  

1245 

RE  Burger  3 

RE  Buroer  4 

1286 
1316 

RE  Burger  5  .._ 

RE  Buroer  6    

1336 
1332 

New  Castle  1  

1334 

New  Castle  2  

New  Castle  3  

New  Castle  4  „ — 

New  Castle  5  

1485 
2935 
2686 
5481 

(c)(2)  The  Administrator  will 
reallocate  any  allowances  forfeited  in 
paragraph  (c)(1)  of  this  section  with  a 
compliance  use  date  of  2000  or  any 
allowances  remaining  in  the  repowering 
reserve  to  all  Table  2  units'  years  2000 
through  2009  subaccounts  in  the 
following  manner: 


Reallocaticm  -  Forfeited  Repowering  Allowances  x 


Unit*  s  Deductions  at  Table  2  Column  B 
27124 


9.  Section  73.27  is  amended  by 
removing  paragraph  (a)(3)  and  revising 
paragraphs  (a)(2),  (b)(2)  through  (5),  and 
(c)(2)  tiurough  (5)  to  read  as  follows: 

§  73.27    Special  allowance  reserve, 
(a)  Establishment  of  reserve.  *  •  * 


(2)  The  Administrator  will  allocate 
250,000  allowances  annually  for 
calendar  year  2000  and  each  year 
thereafter  to  the  Auction  Subaccount  of 
the  Special  Allowance  Reserve, 
(b)  Distribution  of  proceeds.  *  *  * 
(2)  Until  June  1, 1998,  monetary 
proceeds  from  the  auctions  of 


allowances  from  the  Special  Allowance 
Reserve  (under  subpart  E  of  this  part)  for 
use  in  calendar  years  2000  through  2009 
will  be  distributed  to  the  designated 
representative  of  each  unit  listed  in 
Table  2  according  to  the  following 
equation: 


Units  Proceeds  - 


Unit's  Deduction  Table  2  Column  D 


250,000 


X  Total  Proceeds 
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(3)  On  or  after  June  1,  1998,  monetary 
proceeds  from  the  auctions  of 
allowances  from  the  Special  Allowance 


Reserve  (under  subpart  E  of  this  part)  for    representative  of  each  unit  listed  in 
use  in  calendar  years  2000  through  2009     Table  2  according  to  the  following 
will  be  distributed  to  the  designated  equation: 


Unit  Proceeds  - 


Unit's  Deduction  at  Table  2  Column  A 
250.000 


X  Total  Proceeds 


(4)  Monetary  proceeds  from  the 
auctions  of  allowances  from  the  Special 
Allowance  Reserve  (imder  subpart  E  of 
this  part)  from  years  of  purchase  from 


1993  through  1998,  remaining  in  the 
U.S.  Treasury  as  a  result  of  the 
surrender  of  allowances  and  return  of 
proceeds  imder  §  73.10(b)(3),  will  be 


distributed  to  the  designated 
representative  of  each  unit  hsted  in 
Table  2  according  to  the  following 
equation: 


Unit  Proceeds  ■ 


Unit's  Deduction  at  Table  2  Column  D 
250.000 


X  Remaining  Proceeds 


(5)  Monetary  proceeds  from  the 
auctions  of  allowances  from  the  Special 
Allowance  Reserve  (imder  subpart  E  of 


this  part)  for  use  in  calendar  years  2010 
and  thereafter  will  be  distributed  to  the 
designated  representative  of  each  unit 


listed  in  Table  2  according  to  the 
following  equation: 


Unit  Proceeds  ■ 


Unit's  Deduction  at  Table  2  Column  E 
250,000 


X  Total  Proceeds 


(c)*  •  • 

(2)  Until  June  1, 1998,  allowances,  for 
use  in  calendar  years  2000  through 
2009,  remaining  in  the  Special 


Allowance  Reserve  at  the  end  of  each 
year,  following  that  year's  auction 
(imder  subpart  E  of  this  part),  will  be 


reallocated  to  the  unit's  Allowance 
Tracking  System  account  according  to 
the  following  equation: 


Unit  Allowances  ■ 


Unit's  Deduction  at  Table  2  Column  D 
250,000 


X  Allowances  Remaining 


(3)  On  or  after  June  1, 1998, 
allowances,  for  use  in  calendar  years 
2000  through  2009.  remaining  in  the 


Special  Allowance  Reserve  at  the  end  of 
each  year,  following  that  year's  auction 
(under  subpart  E  of  this  part),  will  be 


reallocated  to  the  unit's  Allowance 
Tracking  System  account  according  to 
the  following  equation: 


Unit  Allowances  - 


Unif  s  Deductioh  at  Table  2  Column  A 
250.000 


X  Allowances  Remaining 


(4)  (Reserved] 

(5)  Allowances,  for  use  in  calendar 
years  2010  and  thereafter,  remaining  in 


the  Special  Allowance  Reserve  at  the 
end  of  each  year,  following  that  year's 
auction  (under  subpart  E  of  this  part). 


will  be  reallocated  to  the  unit's 
Allowance  Tracking  System  account 
according  to  the  following  equation: 


Unit  Allowances  ■ 


Unit's  Deduction  at  Table  2  Column  E 
250,000 


X  Allowances  Remaining 


10.  Paragraph  (b)  of  §  73.70  is  revised 
to  read  as  follows: 

§73.70    Auctions. 


(b)  Timing  of  the  auctions.  The  spot 
auction  and  the  advance  auction  will  be 
held  on  the  same  day,  selected  each  year 
by  the  Administrator,  but  no  later  than 
March  31  of  each  year.  The 
Administrator  will  conduct  one  spot 


auction  and  one  advance  auction  in 
each  calendar  year. 

•        *        •        *        • 

(FR  Doc.  98-25317  Filed  9-25-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  29279;  SFAR  No.  83] 

RIN  2120-AG61 

Airspace  and  Flight  Operations 
Requirements  for  tiie  Kodak 
AltMjquerque  International  Balloon 
Fiesta;  Alliuquerque,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  nile. 

SUMMARY:  This  action  establishes  a 
temporary  flight  restriction  (TFR)  area 
for  the  period  of  October  3  through 
October  11, 1998,  for  the  upcoming 
Kodak  Albuquerque  International 
Balloon  Fiesta  (KAIBF).  This  TFR  is 
necessary  to  manage  aircraft  operating 
in  the  vicinity  of  the  KAIBF,  and  to 
prevent  unsafe  congestion  of  aircraft 
that  are  sightseeing  over  and  around  the 
Balloon  Fiesta. 

DATES:  Effective  Date:  October  3, 1998 
This  rule  expires  October  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Brown,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591: 
telephone  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rules 

An  electronic  copy  of  this  docimient 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339).  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone:  703- 
321-1661).  or  the  FAA's  AviaUon 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  800- 
322-2722  or  202-267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov.avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 
www.access.gpo.gov/nam.html  for 
access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administratiofa,  Office 
of  Rulemaking,  ARM-1, 800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  amendment  nimiber  or 
docket  number  of  this  final  rule. 


Persons  interested  in  being  placed  on 
the  mailing  list  for  future  Notices  of 
Rulemaking  and  Final  Rules  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Rulemaking  Distribution  System,  that 
describes  the  application  procedure. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  fit)m  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown,  Program 
Analyst  Staff,  Office  of  Rulemaking. 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  http://www.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA®faa.dot.gov. 

Background 

The  KAIBF  will  be  held  on  October  3 
through  October  11, 1998,  at  a  site  9 
miles  north  of  Albuquerque 
International  Sunport,  In  Albuquerque, 
NM. 

This  SFAR  establishes  a  TFR  area  to 
provide  for  the  safety  of  persons  and 
property  in  the  air  and  on  the  ground 
during  the  KAIBF.  The  TFR  area  will 
restrict  aircraft  operations  in  a  specified 
location:  however,  access  to  this  area 
may  be  allowed  with  the  appropriate  air 
traffic  control  (ATC)  authorization  bom 
the  Albuquerque  International  Simport 
Airport  Traffic  Control  Tower  (ATCT). 
ATC  will  retain  the  ability  to  manage 
aircraft  through  the  TFR  area  in 
accordance  with  established  ATC 
procedures. 

Specifically,  the  TFR  area  will  be  9 
miles  north  of  the  Albuquerque 
International  Simport  ATCT  and  just 
west  of  Interstate  Highway  25  (1-25). 
The  TRF  area  will  be  centered  on  the 
Albuquerque  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  038°  radial  14 
distance  measuring  equipment  (DME) 
fix.  The  area  will  encompass  a  4 
nautical  mile  (NM)  radius,  extending 
from  the  surface  up  to  but  not  including 
8i000  feet  mean  sea  level  (MSL).  The 


TFR  area  will  be  in  effect  between  the 
hours  of  0530  Moimtain  Daylight  Time 
(MDT)  and  1200  MDT.  and  from  1600 
MDT  until  2200  MDT  on  October  3 
through  October  11, 1998.  Unauthorized 
aircraft  will  be  required  to  remain  clear 
of  this  area  during  these  times. 

The  location,  dimensions,  and 
effective  times  of  the  TFR  area  will  be 
published  and  disseminated  via  the 
Notice  to  Airmen  (NOTAM)  system. 

Exceptions 

This  SFAR  contains  provisions  to 
provide  flexible,  efficient  management 
and  control  of  air  traffic.  ATC  will  have 
the  authority  to  give  priority  to,  or 
exclude  from  the  requirements  of  the 
special  regulation,  flight  operations 
dealing  with  or  containing  essential 
military,  medical  emergency,  rescue, 
law  enforcement.  Presidential,  and 
heads  of  state. 

Notice  to  Airmen  Infbnnation 

Time-critical  aeronautical  information 
that  is  of  a  temporary  nature,  or  is  not 
sufficiently  known  in  advance  to  permit 
publication  on  aeronautical  charts  or  in 
other  operational  publications,  receives 
immediate  dissemination  via  the 
NOTAM  system.  All  domestic  operators 
planning, fli^t  to  the  KAIBF  will  need 
to  pay  particular  attention  to  NOTAM  D 
and  Flight  Data  Center  (FDC)  NOTAM 
information. 

NOTAM  D  contains  information  on 
airports,  runways,  navigational  aids, 
radar  services,  and  other  information 
essential  to  ffight.  An  FDC  NOTAM 
contains  information  that  is  regulatory 
in  nature,  such  as  amendments  to 
aeronautical  charts  and  restrictions  to 
flight.  FDC  NOTAM  and  NOTAM  D 
information  will  also  be  provided  to 
international  operators  in  the  form  of 
International  NOTAMs.  NOTAMs  are 
distributed  through  the  National 
Communications  Center  in  Kansas  City, 
MO,  for  transmission  to  all  air  traffic 
facilities  having  telecommimications 
access. 

Pilots  and  operators  will  need  to 
consult  the  monthly  NOTAM  Domestic/ 
International  publication.  This 
publication  contains  NOTAM  FDC  and 
D  NOTAMs.  Special  information, 
including  graphics,  will  be  published  in 
the  biweekly  publication  in  advance  of 
the  KAIBF.  For  more  detailed 
information  concerning  the  NOTAM 
system,  refer  to  the  Aeronautical 
Information  Manual  "Preflight."  section. 

Other  U.S.  Laws  and  Regulations 

Aircraft  operators  should  clearly 
understand  that  the  SFAR  is  in  addition 
to  other  laws  and  regulations  of  the  U.S. 
The  SFAR  will  not  waive  or  supersede 
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any  U.S.  statute  or  obligation.  When 
operating  within  the  jurisdictional 
limits  of  the  U.S..  operators  of  foreign 
aircraft  must  conform  to  all  applicable 
requirements  of  U.S.  Federal,  State,  and 
local  governments.  In  particular,  aircraft 
operators  planning  flights  into  the  U.S. 
must  be  aware  of  and  conform  to  the 
rules  and  regulations  established  by  the: 

1.  U.S.  Department  of  Transportation 
regarding  flights  entering  the  U.S.; 

2.  U.S.  Customs  Service.  Immigration 
and  other  authorities  regarding  customs, 
immigrations,  health,  firearms,  and 
imports/exports; 

3.  U.S.  FAA  regarding  flight  in  or  into 
U.S.  airspace.  This  includes  compliance 
with  Parts  91, 121  and  135  of  Title  14 
of  the  Code  of  Federal  Regiilations 
regarding  operations  into  or  within  the 
U.S.  through  air  defense  identification 
zones,  and  compliance  with  general 
flight  rules;  and, 

4.  Airport  management  authorities 
regarding  use  of  airports  and  airport 
facilities. 

Discussion  of  Comments 

A  notice  for  proposed  rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  July  15. 1998  (63  FR  38236). 
No  comments  were  received  regarding 
this  proposal.  Except  for  minor  editorial 
changes,  this  amendment  is  being 
adopted  as  proposed  in  the  NPRM. 

Effiective  Date' 

The  effective  date  of  this  rule  is 
October  3, 1998,  which  coincides  with 
the  start  of  the  KAIBF.  The  SFAR 
contains  aeronautical  information 
concerning  the  location,  date  and  times 
that  the  special  flight  restrictions  are  in 
effiect.  In  order  for  pilots  and  other 
affected  entities  that  conduct  operations 
in  this  area  to  be  made  aware 
immediately  of  the  upcoming  flight 
restrictions,  the  FAA  finds  that  good 
cause  exists  pursuant  to  5  U.S.C.  553(d), 
for  making  this  amendment  effective  in 
less  than  30  days  to  provide  for  the 
safety  of  persons  and  property  in  the  air 
and  on  the  ground  during  the  KAIBF. 

Environmental  EEfects 

This  action  establishes  a  TFR  area  for 
safety  piuposes  and  outails  or  limits 
certain  aircraft  operations  within  a 
designated  area  on  defined  dates  and 
times.  Additionally,  this  action  is 
temporary  in  nature  and  effective  only 
for  the  dates  and  times  necessary  to 
provide  for  the  management  of  air  traffic 
operations  and  the  protection  of 
participants  and  spectators  on  the 
ground.  ATC  will  retain  the  ability  to 
direct  aircraft  through  the  restricted  area 
in  accordance  with  normal  traffic  flows. 
The  FAA  believes  the  establishment  of 


a  TFR  area  vnll  have  minimal  impact  on 
ATC  operations. 

Furtner,  this  action  reduces  aircraft 
activity  in  the  vicinity  of  the  KAIBF  by 
restricting  aircraft  operations.  There  will 
be  fewer  aircraft  operations  in  the 
vicinity  of  the  KAIBF  than  will  occur  if 
the  TFR  area  were  not  in  place,  and 
noise  levels  associated  with  that  greater 
aircraft  activity  will  also  be  reduced. 
Additionally,  aircraft  avoiding  the  TFR 
area  will  not  be  routed  over  any 
particular  area.  This  action  will  not, 
therefore,  result  in  any  long-term  action 
that  wiU  routinely  route  aircraft  over 
noise-sensitive  areas.  For  the  reasons 
stated  above,  the  FAA  concludes  that 
this  rule  will  not  significantly  aSect  the 
quality  of  the  hiunan  environment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Qvil  Aviation 
Organization  international  standards 
and  recommended  practices  and  Joint 
Aviation  Airworthiness  Authorities 
regulations,  where  they  exist,  and  has 
identified  no  differences  in  this 
amendment  and  the  foreign  regulations. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
imdergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule  is  not 
"a  significant  regulatory  action"  as 
defined  in  the  Executive  Order  and  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures. 
This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  will  not  constitute  a  barrier 
to  international  trade. 

This  regulatory  evaluation  examined 
the  costs  and  benefits  of  the  proposed 
SFAR  applicable  for  the  period  October 
3  throu^  October  11, 1998.  The  SFAR 
establishes  a  TFR  area  for  the  upcoming 
KAIBF  to  be  held  in  Albuquerque,  NM. 
Since  the  impact  of  the  proposed  change 


are  relatively  minor,  this  economic 
siunmary  constitutes  the  analysis  and 
no  regulatory  evaluation  will  be  placed 

in  the  docket.  

The  benefits  of  the  TFR  airspace  will 
primarily  be  a  lowered  risk  of  midair 
coUisions  between  aircraft  and  balloons 
due  to  increased  positive  control  of  TFR 
airspace.  While  benefits  cannot  be 
quantified,  the  FAA  believes  the 
benefits  are  commensurate  with  the 
small  costs  attributed  to  the  temporary 
inconvenience  of  the  flight  restrictions 
for  operatore  near  the  TFR  area. 

Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
insurance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statues,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jiuisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexibiUty  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  v\dde-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 
Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibiUty  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

The  major  economic  impact,  in  this 
case,  will  be  the  inconvenience  of 
drciunnavigation  to  operators  who  may 
want  to  operate  in  the  area  of  the  TFR. 
An  aircraft  operator  could  avoid  the 
restricted  airspace  by  flying  over  it  or  by 
circumnavigating  the  restricted  airsjMce. 
Because  the  possibility  of  such 
occurrences  is  for  a  limited  time  and  the 
restricted  areas  are  limited  in  size,  the 
FAA  believes  that  any  circumnavigation 
costs  will  be  negligible. 

The  FAA  conducted  the  required 
review  of  this  proposal  and  determined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  previously 
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stated,  the  major  economic  impact 
would  be  the  inconvenience  of 
circumnavigation  to  operators  who  may 
want  to  operate  in  the  area  of  the  TFR. 
Because  the  possibility  of  such 
occurrences  is  for  a  limited  time  and  the 
restricted  area  is  limited  in  size,  the 
FAA  believes  that  any  costs  would  be 
negligible. 

Accordingly,  pursuant  to  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  FAA  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  FAA  solicits  comments  bom 
affected  entities  with  respect  to  this 
finding  and  determination. 

Interaational  Trade  Impact  Analysis 

The  provisions  of  this  rule  will  have 
no  impact  on  trade  for  U.S.  firms  doing 
business  in  foreign  countries  and  for 
foreign  firms  doing  business  in  the 
United  States. 

Federalion  Implicatioiia 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

UnAmded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  \4andates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L  104-1  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permittedby  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  resiUt  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Sectitm  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
"significant  intergovenmiental 


mandate."  A  "significant 
intergovernmental  mandate"  imder  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 

agency  shall  have  developed  a  plan  that. 

among  other  things,  provides  for  notice 

to  potentially  affected  small 

governments,  if  any.  and  for  a 

meaningfiU  and  timely  opportunity  to 

provide  input  in  the  development  of 

regulatory  proposals. 
This  rule  does  not  contain  a  Federal 

intergovernmental  or  private  sectoV 

mandate  that  exceeds  $100  million  a 

year. 

List  of  Sobjects  in  14  CFR  Part  91 

Air  traffic  control.  Aircraft.  Airports. 
Aviation  safisty. 

The  Amendment 

In  considerati(Hi  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  91  of  Title  14.  Code  of 
Federal  R^ulations  (14  CFR  part  91)  as 
follows: 

PART  91-QENERAL  OPERATMG  AND 
FUQHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follovra: 

Aadioritjr:  49  USC  106(g).  1155. 40103. 
40113,  40120,  44101,  44111. 44701,  44709. 
44711,44712.44715,44716.44717,44722. 
46306,  46315.  46318.  46504.  46506-46507. 
47122. 47508, 47528-47531.  articles  12  and 
29  of  the  Convention  on  International  Qvil 
Aviation  (61  sUt  1180). 

2.  Amend  part  91  by  adding  Special 
Federal  Aviation  Regulation  No.  83  to 
read  as  follows: 

SFAR  83— Airspace  and  Fli^ 
Opwations  ReqoirementB  for  the  1998 
Kodak  Albuqaerqoe  International 
Balloon  FiesU;  Albuquerque,  NM 

1.  General,  (a)  Each  person  shall  be 
fiamiliar  with  all  NOTAMs  issued  pursuant  to 
this  SFAR  and  all  other  available  infannation 
concerning  that  operation  before  conducting 


any  operation  into  or  out  of  an  airport  or  area 
specified  in  this  SFAR  or  in  NOTAMs 
pursuant  to  this  SFAR.  In  addition,  each 
person  operating  an  international  flight  that 
will  enter  the  U.S.  shall  be  bmiliar  with  any 
international  NOTAMs  issued  pursuant  to 
this  SFAR.  NOTAMs  are  available  for 
inspection  at  operating  FAA  air  traific 
facilities  and  regional  air  traffic  division 
offices. 

(b)  Notwithstanding  any  provision  of  the 
Title  14,  Code  of  Federal  R^ulations.  no 
person  may  operate  an  aircraft  contrary  to 
any  restriction  procedure  specified  in  this 
SFAR  or  by  the  Administrator,  or  through  a 
NOTAM  issued  pursuant  to  this  SFAR. 

(c)  As  conditions  warrant,  the 
Administrator  is  authorized  to— 

(1)  Restrict,  prohibit,  or  pennit  IFRATFR 
operations  in  the  temponiy  flight  restricted 
area  designated  in  this  SFAR  or  in  a  NOTAM 
issued  purauant  to  this  SFAR; 

(2)  Give  priority  to  or  exclude  the 
following  flights  from  provisions  of  this 
SFAR  and  NOTAMs  issued  pursuant  to  this 
SFAR: 

(i)  Essential  military. 

(ii)  Medical  and  rescue. 

(iii)  Presidential  and  Vice  Presidential. 

(iv)  Flights  carrying  visiting  heads  of  state. 

(v)  Law  enfbit»nent  and  security. 

(vi)  Flights  authorized  by  die  Director.  Air 
Traffic  Service. 

(d)  For  security  purposes,  the 
Administrator  may  issue  NOTAMs  during 
the  eCEsctive  period  of  this  SFAR  to  cancel  or 
modify  provisions  of  this  SFAR  and 
NOTAMs  issued  pursuant  to  this  SFAR  if 
such  action  is  consistent  with  the  safe  and 
efficient  use  of  airspace  and  the  safety  and 
security  of  persons  and  property  on  the 
ground  as  affected  by  air  tr^c 

2.  Temporary  Flight  Restriction.  At  the 
following  location,  flight  is  restricted  during 
the  indicated  dates  and  times:  That  airspace 
within  a  4  NM  radius  centered  on  the 
Albuquerque  VORTAC  038  radial  14  DME  fix 
from  the  surfece  up  to  but  not  including 
8,000  feet  MSL  unless  otherwise  authorized 
by  Albuquerque  ATCT. 

3.  Dates  and  Times  of  Designation,  (a) 
October  3  through  October  11, 1998,  bom 
0530  MOT  until  1200  MOT. 

(b)  October  3  thmigh  October  11, 1998. 
from  1600  MOT  until  2200  MOT. 

4.  Expiration.  This  Special  Fedeial 
Aviation  Regulation  expires  on  October  12. 
1998. 

Issued  in  Washington.  DC,  on  September 
23. 1998. 

Jane  F.  Garvejr, 

Administrator. 

(PR  Doc.  98-25848  Filed  9-23-98;  4:58  pm) 

MuaiQ  oooc  4Sie-i>-M 
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Department  of  Labor 

Employment  and  Training  Administration 

Job  Training  Partnersliip  Act:  Indian  and 
Native  American  Employment  and 
Training  Progrants;  Solicitation  for  Grant 
Application:  Final  Grantee  Designation 
Procedures  for  Program  Year  1999; 
Notice 
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DEPARTMENT  OF  LABOR 

Employm«nt  and  Training 
Administration 

Job  Training  Partnership  Act:  indian 
and  Native  American  Employment  and 
Training  Programs;  Solicitation  for 
Grant  Application:  Final  Grantee 
Designation  Procedures  for  Program 
^ear1999 

AGENCY:  Employment  and  Training 
Administration,  Department  of  Labor. 

ACTION:  Notice  of  final  designation 
procedures  for  grantees. 

SUMMARY:  This  document  contains  the 
procedures  by  which  the  Department  of 
Labor  (EXDL)  will  designate  potential 
grantees  to  receive  a  one-year  grant  for 
Indian  and  Native  American 
Employment  and  Training  Programs 
under  the  Job  Training  Partnership  Act 
(JTPA).  Grantees  participating  in  the 
Pub.  L.  102-477  Demonstration  Project 
are  exempted  from  competition.  The 
designations  will  be  for  JTPA  Program 
Year  (PY)  1999  (July  1, 1999  through 
June  30,  2000).  This  notice  provides  the 
information  prospective  grant 
applicants  need  to  submit  appropriate 
requests  for  designation. 

DATES:  Final  Notices  of  Intent  must  be 
postmarked  (U.S.  Postal  Service)  no 
later  than  January  1, 1999. 

ADDRESS:  Send  an  original  and  two 
copies  of  the  Final  Notices  of  Intent  to 
Ms.  Anna  Goddard,  Director,  Office  of 
National  Programs,  Room  N-4641  FPB 
ATTN:  MIS  Desk,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

SUPPt^MENTARY  INFORMATION:  Because 
these  designation  procedures  involve 
only  the  final  12-month  period 
authorized  under  the  Job  Training 
Partnership  Act  (JTPA)  (July  1, 1999— 
June  30,  2000),  the  Department  of  Labor 
(DOL)  has  sought  to  minimize 
disruption  by  applying  the  waiver  of 
competition  provisions  of  section  401(1) 
of  JTTPA.  JTPA  section  401  grantees  who 
are  presently  operating  under  Pub.  L. 
102-477,  The  Indian  Employment, 
Training,  and  Related  Services 
Demonstration  Act  of  1992,  must  submit 
a  Final  Notice  of  Intent  for  redesignation 
imder  this  procedure  in  order  to 
maintain  their  service  area  designation 
and  eligibility  for  funds  under  this  title. 
They  are,  however,  exempt  bom 
competition  for  the  cmrent  service  areas 
covered  in  their  "477  Plans",  assiuning 
all  other  designation  requirements 
continue  to  be  met.  ' 
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Introduction:  Scope  and  Purpose  of 
Notice 

Section  401  of  the  Job  Training 
Partnership  Act  (JTPA)  authorize 
programs  to  serve  the  employment  and 
training  needs  of  Indians  and  Native 
Americans. 

Requirements  for  these  programs  are 
set  forth  in  the  Act,  and  in  the  JTPA 
section  401  regulations  at  20  CFR  part 
632.  The  specific  organization  eligibility 
and  application  requirements  for 
designation  are  set  forth  at  20  CFR 
632.10  and  632.11.  Pursuant  to  these 
requirements,  the  Department  of  Labor 
(DOL)  selects  entities  for  funding  under 
section  401.  It  designates  such  entities 
as  potential  Native  American  section 
401  grantees  which  will  be  awarded 
grant  funds  contingent  upon  all  other 
grant  award  requirements  being  met. 
This  notice  describes  how  DOL  will 
designate  potential  grantees  who  may 
apply  for  grants  for  Program  Year  1999. 

The  Final  Notice  of  Intent  (see  Part  m, 
below)  is  mandatory  for  all  applicants. 
Any  organization  interested  in  being 
designated  as  a  Native  American  section 
401  grantee  should  be  aware  of  and 
comply  with  the  procedures  in  these 
parts. 

The  amount  of  JTPA  section  401 
funds  to  be  awarded  to  designated 
Native  American  section  401  grantees  is 
determined  under  procedures  described 
at  20  CFR  632.171  and  not  through  this 
designation  process.  The  JTPA  grant 
application  process  is  described  at  20 
CFR  632.18  through  632.20. 

I.  General  Designation  Principles 

Based  on  JTPA  and  applicable 
regulations,  the  following  general 
principles  are  intrinsic  to  the 
designation  process: 

(1)  All  applicants  for  designation  shall 
comply  with  the  requirements  foimd  at 
20  CFR  part  632,  subpart  B,  regardless 
of  their  apparent  standing  in  the 
preferential  hierarchy  (see  Part  IV, 
Preferential  Hierarchy  For  Determining 
Designations,  below).  The  basic 


eligibility,  application  and  designation 
requirements  are  found  in  20  CFR  part 
632,  subpart  B. 

(2)  The  nature  of  this  program  is  such 
that  Indians  and  Native  Americans  are  . 
entitled  to  program  services  and  are  best 
served  by  a  responsible  organization 
directly  representing  them  and 
designated  pursuant  to  the  applicable 
regulations.  The  JTPA  and  the  governing 
regulations  give  clear  preference  to 
Native  American-controlled 
organizations.  That  preference  is  the 
basis  for  the  steps  which  will  be 
followed  in  designating  grantees. 

(3)  A  State  or  Federally-recognized 
tribe,  band  or  group  on  its  reservation  is 
given  absolute  preference  over  any  other 
organization  if  it  has  the  capability  to 
administer  the  program  and  meets  all 
regulatory  requirements.  This 
preference  generally  applies  only  to  the 
area  within  the  reservation  boundaries. 
With  regard  to  eligibility,  every  attempt, 
consistent  with  law  and  regulation,  will 
be  made  to  qualify  newly  Federally- 
recognized  tribes.  However,  pursuant  to 
20  CFR  632.171  and  Sec.  162(a)  of  JTPA, 
Census  data  are  still  necessary  to 
determine  funding  amounts. 

In  the  event  that  such  a  tribe,  band  or 
group  (including  an  Alaskan  Native 
entity)  is  not  designated  to  serve  its 
reservation  or  geographic  service  area, 
the  DOL  will  consult  with  the  governing 
body  of  such  entities  when  designating 
alternative  service  deliverers,  as 
provided  at  20  CFR  632.10(e).  Such 
consultation  may  be  accomplished  in 
writing,  in  person,  or  by  telephone,  as 
time  and  circumstances  permit.  When  it 
is  necessary  to  select  alternative  service 
deliverers,  the  Grant  Officer  will 
continue  to  utilize  input  and 
recommendations  from  the  Division  of 
Indian  and  Native  American  Programs 
(DINAP). 

(4)  In  designating  Native  American 
section  401  grantees  for  off-reservation 
areas  not  awarded  to  Federally- 
recognized  tribes,  DOL  will  provide 
preference  to  Indian  and  Native 
American-controlled  organizations  as 
described  in  20  CFR  632.10(f)  and  as 
further  clarified  in  Part  Vm  (1)  Indian 
or  Native  American-Controlled 
Organization  of  this  notice.  As  noted  in 
(3)  above,  when  vacancies  occur,  the 
Grant  Officer  will  continue  to  utilize 
input  and  recommendations  from 
DD^AP  when  designating  alternative 
service  deliverers. 

(5)  Incumbent  and  non-incumbent 
applicants  seeking  additional  areas  must 
submit  evidence  of  significant  support 
bom  other  employment  and  training  or 
other  social  services  organizations 
within  the  communities  (geographic 
service  areas)  which  they  are  currently 
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serving  or  requesting  to  serve.  DOL  will 
give  particular  wei^t  to  support  from 
Native  American-controlled 
organizations,  but  support  from  other 
(i.e..  State  and  local)  agencies/ 
organizations  will  also  be  accepted.  See 
Part  III,  Final  Notice  of  Intent,  below,  for 
more  details. 

(6)  The  Grant  Officer  will  make  the 
designations  using  a  two-part  process: 

(ajThose applicants  descriTOd  in  Part 
IV  (1)  of  the  Preferential  Hierarchy  For 
Determining  Designations  will  be 
designated  on  a  noncompetitive  basis  if 
all  pre-award  clearances,  responsibility 
reviews,  and  regulatory  requirements 
are  met. 

(b)  All  applicants  described  in  Part  IV, 
(2),  (3),  and  (4)  of  the  Preferential 
Hierarchy  For  Determining 
Designations,  which  have  not  been 
granted  waivers,  will  be  considered  on 
a  competitive  basis  for  such  areas,  and 
all  information  submitted  with  the  Final 
Notice  of  Intent  or  in  response  to  a 
request  from  the  Grant  Officer,  as  well 
as  pre-award  clearances,  responsibility 
reviews,  and  all  regulatory  requirements 
will  be  considered  in  the  competitive 
process. 

(7)  Special  employment  and  training 
services  for  Indian  and  Native  American 
people  have  been  provided  through  an 
established  service  deUvery  network  for 
the  past  24  years  under  the  authority  of 
JTPA  section  401  and  its  predecessor, 
section  302  of  the  repealed 
Comprehensive  Employment  and 
Training  Act  (CETA).  The  DOL  intends 
to  exercise  its  designation  authority  to 
preserve  the  continuity  of  such  services 
and  to  prevent  the  imdue  fragmentation 
of  existing  geographic  service  areas. 
Consistent  with  the  present  regulations 
and  other  provisions  of  this  notice,  this 
will  include  preference  for  those  Native 
American  organizations  with  an  existing 
capability  to  deliver  employment  and 
trtdning  services  within  an  established 
geographic  service  area.  Such  preference 
will  be  determined  through  input  and 
recommendations  from  the  Chief  of 
DOL's  Division  of  Indian  and  Native 
American  Programs  (DINAP)  and  the 
Director  of  DOL's  Office  of  National 
Programs  (ONP),  and  through  the  use  of 
the  rating  system  described  in  this 
Notice.  Unless  a  non-incumbent 
applicant  in  the  same  preferential 
hierarchy  as  an  incimibent  applicant 
grantee  can  demonstrate  that  it  is 
significantly  superior  overall  to  the 
incumbent,  the  incumbent  will  be 
designated,  if  it  otherwise  meets  all  of 
the  requirements  for  redesignation. 

(8)  In  preparing  applications  for        , 
designation,  applicants  should  bear  in 
mind  that  the  purpose  of  the  fTPA,  as 
amended,  is  "to  establish  programs  to 


prepare  youth  and  adults  facing  serious 
barriers  to  employment  for  participation 
in  the  labor  force  by  providing  job 
training  and  other  services  that  will 
result  in  increased  employment  and 
earnings,  increased  education  and 
occupational  skills,  and  decreased 
welfare  dependency,  thereby  improving 
the  quality  of  the  work  force  and 
enhancing  the  productivity  and 
competitiveness  of  the  Nation." 

After  malfdng  the  initial  waiver 
determinations,  DOL's  first  step  in  the 
designation  process  is  to  determine 
which  areas  have  more  than  one 
potential  applicant  for  designation.  This 
should  be  accomplished  by  January  8, 
1999.  For  those  areas  for  which  no 
waiver  has  been  granted,  each  such 
organization  will  be  notified  as  soon  as 
possible  of  the  potential  for 
competition,  and  will  be  apprised  of  the 
identity  of  the  other  organization(8) 
applying  for  that  area.  Such  notification 
will  instruct  all  potential  competitors  to 
submit  full  Notice(s)  of  Intent  by  the 
required  postmark  deadline  of  January 
31, 1999  (see  Part  m.  Final  Notice  of 
Intent,  below). 

It  is  DOL  policy  that,  to  the  extent  that 
compliance  with  the  regulations 
permits,  a  geographic  service  area  and 
the  applicant  which  will  operate  a 
section  401  program  in  that  area  are  to 
be  determined  by  the  Native  American 
community  to  be  served  by  the  program. 
Applicants  in  competition  should  take 
special  care  with  the  material  submitted 
to  supplement  their  Final  Notices  of 
Intent  to  ensure  that  they  are  complete 
and  fully  responsive  to  all  matters 
covered  by  the  preferential  hierarchy 
and  rating  systems  discussed  in  this 
notice. 

(9)  Althoiigh  tribes  and  organizations 
participating  in  the  employment  and 
training  demonstration  project  under 
Pub.  L.  102-477  qualify  for  exemption 
from  designation  competition  under 
Sec.  401(1)  of  JTPA,  they  still  must 
submit  a  Final  Notice  of  Intent  (see 
Section  m,  below)  to  continue  to  receive 
funds  under  the  JTPA. 

n.  Waiver  Provision 

JTPA  section  401(1)  states: 

"The  competition  for  grants  under  this 
section  shall  l>e  conducted  every  2  years, 
except  that  if  a  recipient  of  such  a  grant  has 
performed  satisfiactorily  under  the  terms  of 
the  existing  grant  agreement,  the  Secretary 
may  waive  the  requirement  for  such 
comf)etition  on  receipt  from  the  recipient  of 
a  satisfactory  2-year  program  plan  for  the 
succeeding  2-year  grant  period." 

Because  of  the  impending  expiration 
of  JTPA,  the  Department  is  exercising 
this  waiver  authority  for  PY  1999.  All 
incumbent  grantees  who  have 


performed  "satisfactorily",  both 
progranunatically  and  administratively, 
under  their  present  grant  may  receive  a 
waiver  for  the  PY  1999  designation 
period.  The  responsibiUty  review 
criteria  at  20  CFR  632.11(d)  of  the 
current  regulations  serve  as  the  baseline 
instrument  to  determine  "satisfactory" 
performance,  although  other  factors  may 
be  involved. 

Unlike  the  designation  procedures  for 
PY's  1995-96,  incxunbent  grantees  will 
not  have  to  request  a  waiver  for  PY 
1999.  The  Department  will  determine 
those  grantees  which  qtialify  for  a 
waiver,  and  will  publish  this  list  in  the 
Federal  Register  by  November  15, 1998. 
Incumbent  grantees,  including  tribes 
serving  areas  outside  their  reservations, 
which  are  not  granted  waivers  will  be 
subject  to  the  competitive  process 
published  in  this  solicitation. 

Incumbent  grantees  receiving  a  waiver 
will  be  required  to  submit  only  an  SF- 
424  for  their  currently-designated 
service  area(s)  postmarked  by  Janiiary  1, 
1999. 

Non-incumbent  applicants  who 
qualify  for  Preferential  Hierarchy  Status 
1  may  apply  by  January  1, 1999  for  and 
be  designated  to  serve  their  Hierarchy  1 
service  area(s),  providing  these 
applicants  are  otherwise  fundable. 

Tribes  and  organizations  participating 
in  the  employment  and  training 
demonstration  project  imder  Pub.  L. 
102-477  are  automatically  granted 
waivers,  unless  they  have  outstanding 
and  serious  unresolved  issues  with  the 
Department  which  affect  their 
continued  JTPA  designation. 

m.  Final  Notice  of  Intent 

Even  though  a  waiver  may  be  granted, 
all  applicants  must  submit  an  original 
and  two  copies  of  a  Final  Notice  of 
Intent  (FNOI)  (which  may,  in  some 
instances  as  noted  above,  be  only  an 
SF-424,  properly  completed  and 
signed),  postmarked  (by  the  U.S.  Postal 
Service)  not  later  than  January  1. 1999. 
consistent  with  the  regulations  at  20 
CFR  632.11.  Final  Notices  of  Intent  may 
also  be  delivered  in  person  not  later 
than  the  close  of  business  on  the  first 
business  day  of  the  designation  year. 

Final  Notices  of  Intent  are  to  be  sent 
to  the  Chief.  Division  of  Indian  and 
Native  American  Programs  (DINAP).  at 
the  address  cited  above. 

Final  Notice  of  Intent  Contents:  (As 
Outlined  at  20  CFR  632.11) 

•  A  completed  and  signed  SF-424, 
"Application  for  Federal  Assistance"; 

•  An  indication  of  the  applicant's 
legal  status,  including  articles  of 
incorporation  or  consoitiimi  agreement 
as  appropriate; 
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•  A  clear  indication  of  the  territory 
being  applied  for,  by  State(s),  counties, 
and/or  reservation(s); 

If  the  Grant  Officer  determines  that 
there  is  competition  for  all  or  part  of  a 
given  service  area,  the  following 
information  may  also  be  reqiured  of 
competing  entities: 

•  Evidence  of  community  support 
from  Native  American-controlled 
organizations,  State  agencies,  or 
individuals  in  a  position  to  speak  to  the 
employment  and  training  competence  of 
the  entity;  and 

•  Other  information  relating  to 
capability,  such  as  service  plans  and 
previous  experience  which  the 
applicant  feels  will  strengthen  its  case, 
including  information  on  any 
unresolved  or  outstanding 
administrative  problems. 

Exclusive  of  charts  or  graphs  and 
letters  of  support,  the  additional 
information  submitted  to  augment  the 
Notice  of  Intent  in  a  situation  involving 
competition  should  not  exceed  75  pages 
of  double-space  unreduced  type. 

Incumbent  and  non-incimibent  State 
and  Federally-recognized  tribes  need 
not  submit  evidence  of  community 
support  regarding  their  own 
reservations.  However,  such  entities  are 
required  to  provide  such  evidence  for 
any  area  wtdch  they  wish  to  serve 
beyond  their  reservation  boundaries,  or 
their  Congressionally-mandated  or 
Federally-estabUshed  service  areas. 
As  stated  above,  if  no  competition 
exists,  the  regulations  permit  current 
grantees  requesting  their  existing 
geographic  service  areas  to  submit  only 
an  SF— 424  in  lieu  of  a  complete 
application,  including  those  grantees 
currently  participating  in  the 
demonstration  under  Pub.  L.  102—477 
who  are  exempt  from  designation  cycle 
competition.  If  competition  is 
determined  to  exist,  current  grantees, 
other  than  tribes,  bands  or  groups 
(including  Alaskan  Native  entities) 
requesting  their  existing  areas,  will  be 
instructed  to  submit  a  "full"  Final 
Notice  of  Intent,  which  will  include  the 
supplementary  information  outlined 
above.  If  a  waiver  has  been  granted  an 
incumbent,  no  further  information  is 
necessary,  beyond  the  submission  of  the 
SF-424.  Tribes,  bands  or  groups 
(including  Alaskan  Native  entities)  will 
be  asked  to  submit  a  full  Final  Notice 
of  Intent  if  they  intend  to  serve  areas 
beyond  their  reservation  boundaries. 

Any  organization  applying  by  January 
1, 1999,  for  non-contiguous  geographic 
service  areas  shall  prepare  a  separate, 
complete  Final  Notice  of  Intent 
(including  the  above-referenced 
supplementary  information  relating  to 
commimity  support  and  capability)  for 
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each  such  area  unless  currently 
designated  and  granted  a  waiver  for 
such  area(s). 

It  is  DOL's  policy  that  no  information 
affecting  the  panel  review  process  will 
be  solicited  or  accepted  past  the 
regulatory  postmarked  or  hand- 
delivered  deadlines  of  January  1  or 
January  31  (see  Part  V,  Use  of  Panel 
Review  Procedure,  below).  All 
information  provided  before  these 
deadlines  must  be  in  writing. 

This  policy  does  not  preclude  the 
Grant  Officer  from  requesting  additional 
information  independent  of  the  panel 
review  process. 

IV.  Preferential  Hierarchy  for 
Determining  Designation 

In  cases  in  which  only  one 
organization  is  applying  for  a  clearly 
identified  geographic  service  area  and 
the  organization  meets  the  requirements 
at  20  CFR  632.10(b)  and  632.11(d),  DOL 
shall  designate  the  applying 
organization  as  the  grantee  for  the  area. 
In  cases  in  which  two  or  more 
organizations  apply  for  the  same  area  (in 
whole  or  in  part)  and  a  waiver  has  not 
been  granted  the  incumbent,  and  the 
incumbent  is  otherwise  fundable,  DOL 
will  utiUze  the  order  of  designation 
preference  described  in  the  hierartJiy 
below.  The  higher-ranking  organization 
will  be  designated,  assimiing  all  other 
requirements  are  met.  The  preferential 
hierarchy  is: 

(1)  Inman  tribes,  bands  or  groups  on 
Federal  or  State  reservations  for  their 
reservation,  or  their  Congressionally- 
mandated  or  Federally-established 
service  area;  Oklahoma  Indians  only  as 
specified  in  Part  Vn,  Special 
Designation  Situations,  below;  and 
Alaskan  Native  entities  only  specified  in 
Part  vn,  Special  Designation  Situations, 
below. 

(2)  Native  American-controlled, 
community-based  organizations  as 
defined  in  Part  Vm  (1)  of  the  glossary 
in  this  notice,  with  significant  support 
from  other  Native  American-controlled 
organizations  within  the  service 
community.  This  includes  tribes 
applying  for  geographic  service  areas 
other  than  their  own  reservations. 

When  a  non-incumbent  can 
demonstrate  in  its  application,  by 
verifiable  information,  that  it  is 
potentially  significantly  superior  overall 
to  the  inaunbent,  and  \he  incimibent 
has  not  been  granted  a  waiver,  a  formal 
competitive  process  will  be  utiUzed 
which  may  include  a  panel  review. 
Such  potential  will  be  determined  by 
the  consideration  of  such  factors  as  the 
following:  completeness  of  the 
application  and  quafity  of  the  contents; 
docimientation  of  relevant  experience; 


Native  American-controlled 
organizational  support;  understanding 
of  area  training  and  employment  needs 
and  approach  to  addressing  such  needs; 
and  the  capabiUty  of  the  incumbent.  If 
there  is  no  incumbent,  new  applicants 
qualified  for  this  category  would 
compete  against  each  other. 

(3)  Organizations  (private  nonprofit  or 
units  of  State  or  local  governments) 
having  significant  Native  American 
control,  such  as  a  governing  body  or 
administration  chaired  or  headed  by  a 
Native  American  and  having  a  majority 
membership  of  Native  Americans. 

(4)  Non-Native  American-controlled 
organizations.  In  the  event  such  an 
organization  is  designated,  it  must 
develop  a  Native  American  advisory 
process  as  a  condition  for  the  award  of 
a  grant. 

The  Chief,  DINAP,  will  make 
determinations  regarding  hierarchy, 
geographic  service  areas,  eligibility  of 
new  applicants  and  the  timeliness  of 
submissions.  He  may  convene  a  task 
force  to  assist  in  making  such 
determinations.  The  role  of  the  task 
force  is  that  of  a  technical  advisory 
body. 

The  Chief,  DINAP,  will  ultimately 
advise  the  Grant  Officer  in  reference  to 
which  position  an  organization  holds  in 
the  designation  hierarchy.  Within  the 
regulatory  time  constraints  of  the 
designated  process,  the  Chief,  DINAP, 
will  utilize  whatever  information  is 
available. 

The  applying  organization  must 
supply  sufficient  information  to  permit 
the  determination  to  be  made. 
Organizations  must  indicate  the 
category  which  they  assume  is 
appropriate  and  must  adequately 
support  that  assertion. 

V.  Use  of  Panel  Review  Procednie 

A  formal  competitive  process  may  be 
utilized  under  the  following 
circumstances: 

(1)  The  Chief,  DINAP,  advises  that  a 
new  applicant  qualified  for  the  second 
category  of  the  hierarchy  appears  to  be 
potentially  significantly  superior  overall 
to  an  incumbent  Native  American- 
controlled,  community-based 
organization  (which  has  not  been 
granted  a  waiver)  with  significant  local 
Native  American  community  support. 

(2)  The  Chief,  DINAP,  advises  that 
more  than  one  new  applicant  is 
qualified  for  the  second  category  of  the 
hierarchy,  and  the  incumbent  grantee 
has  not  reapplied  for  designation. 

(3)  The  Chief,  DINAP,  advises  that 
two  or  more  organizations  have  equal 
status  in  the  third  or  fourth  categories  of 
the  hierarchy,  when  there  are  no 
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applicants  qualified  for  the  first  and 
second  categories. 

When  competition  occurs,  the  Grant 
Officer  may  convene  a  review  panel  of 
Federal  Officials  to  score  the 
information  submitted  with  the  Final 
Notice  of  Intent.  The  purpose  of  the 
panel  is  to  evaluate  an  organization's 
capability,  based  on  its  application,  to 
serve  the  area  in  question.  The  panel 
will  be  provided  only  the  information 
described  at  20  CFR  632.11  and 
submitted  with  the  "full"  Final  Notice 
of  Intent  by  the  deadline  of  January  31. 
1999.  The  panel  will  not  give  wei^t  to 
undocumented  assertions.  Any 
information  must  be  supported  by 
adequate  and  verifiable  documentation, 
e.g.,  supporting  references  must  contain 
the  name  of  the  contact  person,  an 
address  and  telephone  number. 

The  factors  listed  below  will  be 
considered  in  evaluating  the  capability 
of  the  applicant.  In  providing  additional 
information  to  supplement  the  Final 
Notice  of  Intent,  the  applicant  should 
organize  his  documentation  of 
capability  to  correspond  with  these 
factors. 

(1)  Operational  Capability— 40  points. 
(20  CFR  632.10  and  632.11) 

(a)  Previous  experience  in 
successfully  operating  an  employment 
and  training  program  serving  Indians 
and  Native  Americans  of  a  scope 
comparable  to  that  which  the 
organization  would  operate  if 
designated — 20  points. 

(b)  Previous  experience  in  operating 
other  human  resources  development 
programs  serving  Indians  or  Native 
Americans  or  coordinating  employment 
and  training  services  with  such 
programs — 10  points. 

(c)  Abihty  to  maintain  continuity  of 
services  to  Indian  or  Native  American 
participants  with  those  previously 
provided  undet  JTPA — 10  points. 

(2)  Identification  of  the  training  and 
employment  problems  and  needs  in  the 
requested  area  and  approach  to 
addressing  such  problems  and  needs — 
20  points.  (20  CFR  632.2) 

(3)  Planning  Process — 20  points.  (20 
CFR  632.11) 

(a)  Private  sector  involvement — 10 
points. 

(b)  Community  support  as  defined  in 
Part  Vni  (1),  Designation  Process 
Glossary,  and  docimientation  as 
provided  in  Part  I  (5),  General 
Designation  Principles — 10  points. 

(4)  Administrative  Capability — 20 
points.  (20  CFR  632.11) 

(a)  Previous  experience  in 
administering  public  funds  under  DOL 
or  similar  administrative 
requirements — 15  points. 


(b)  Experience  of  senior  management 
staff  to  be  responsible  for  a  DOL  grant — 
5  points. 

VI.  Notification  of  Designatioii/ 
Nondesignation 

The  Grant  Officer  will  make  the  final 
designation  decision  giving 
consideration  to  the  following  factors: 
The  review  panel's  reconunendation,  in 
those  instances  where  a  panel  is 
convened;  input  from  DD^AP,  the  Office 
of  National  Programs,  the  DOL 
Employment  and  Training 
Administration's  Office  of  Grant  and 
Contracts  Management  and  Office  of 
Management  Services,  and  the  DOL 
Office  of  the  Inspector  General;  and  any 
other  available  information  regarding 
the  organization's  financial  and 
operational  capability,  and 
responsibiUty.  The  Grant  Officer  will 
make  decisions  by  March  1, 1999,  and 
will  provide  them  to  all  applicants  as 
follows: 

(1)  Designation  Letter.  The 
designation  letter  signed  by  the  Grant 
Officer  will  serve  as  offidd  notice  of  an 
organization's  designation.  The  letter 
will  include  the  geographic  service  area 
for  which  the  designation  is  made.  It 
should  be  noted  that  the  Grant  Officer 
is  not  required  to  adhere  to  the 
geographical  service  area  requested  in 
the  Final  Notice  of  Intent.  The  Grant 
Officer  may  make  the  designation 
applicable  to  all  of  the  area  requested, 

a  portion  of  the  area  requested,  or  if 
acceptable  to  the  designee,  more  than 
the  area  re<|uested. 

(2)  Conditional  Designation  Letter. 
Conditional  designations  will  include 
the  nature  of  the  conditions,  the  actions 
required  to  be  finally  designated  and  the 
time  frame  for  such  actions  to  be 
accomplished. 

(3)  Nondesignation  Letter.  Any 
organization  not  designated,  in  whole  or 
in  part,  for  a  geographic  service  area 
requested  will  be  notified  formally  of 
the  NONDESIGNATION  and  given  the 
basic  reasons  for  the  determination.  An 
appUcant  for  designation  which  is 
refused  such  designation,  in  whole  or  in 
part,  may  file  a  Petition  for 
Reconsideration  in  accordance  with  20 
CFR  632.13,  and  subsequently,  may 
appeal  the  NONDESIGNATION  to  an 
administrative  law  judge  under  the 
provisions  of  20  CFR  part  636. 

If  an  area  is  not  designated  for  service 
through  the  foregoing  process, 
alternative  arrangements  for  service  will 
be  made  in  accordance  with  20  CFR 
632.12. 

Vn.  Special  Designation  Situations 

(1)  Alaskan  Native  Entities.  £>OL  has 
established  geographic  service  areas  for 


Alaskan  Native  employment  and 
training  based  on  the  following:  (a)  The 
boundaries  of  the  regions  defined  in  the 
Alaskan  Native  Claims  Settlement  Act 
(ANCSA);  (b)  the  boundaries  of  major 
subregional  areas  where  the  primary 
provider  of  himian  resource 
development  related  services  is  an 
Indian  Reorganization  Act  (IRA)- 
recognized  tribal  council;  and  (c)  the 
boundaries  of  the  one  Federal 
reservation  in  the  State.  Within  these 
established  geographic  service  areas, 
DOL  will  designate  the  primary  Alaskan 
Native-controUed  human  resource 
development  services  provider  or  an 
entity  formally  designated  by  such 
provider.  In  the  past,  these  entities  have 
been  regional  nonprofit  corporations, 
IRA-recognized  tribal  councils,  and  the 
tribal  government  of  the  Metlakatla 
Indian  Community.  DOL  intends  to 
follow  these  principles  in  designating 
Native  American  grantees  in  Alaska  for 
Prooam  Year  1999. 

(2)  Oklahoma  Indians.  DOL  has 
established  a  service  delivery  system  for 
Indian  employment  and  training 
programs  in  Oklahoma  based  on  a 
preference  for  Oklahoma  Indians  to 
serve  portions  of  the  State.  Generally, 
geographic  service  areas  have  been 
designated  geographically  as 
countywide  areas.  In  cases  in  which  a 
significant  portion  of  the  land  area  of  an 
individual  county  lies  vnthin  the 
traditional  jurisdiction(8)  of  more  than 
one  tribal  government,  the  service  area 
has  been  subdivided  to  a  certain  extent 
on  the  basis  of  tribal  identification 
information  contained  in  the  most 
recent  Federal  Decennial  Census  of 
Population.  Wherever  possible, 
arrangements  mutually  satisfactory  to 
grantees  in  adjoining  or  overlapping 
geographic  service  areas  have  been 
honored  by  DOL.  DOL  intends  to  follow 
these  principles  in  designating  Native 
American  grantees  in  Oklahoma  for 
Program  Year  1999,  to  preserve 
continuity  and  prevent  unnecessary 
fragmentation.  ■ — 

Vm.  Designation  Process  Glossary 

In  order  to  ensure  that  all  interested 
parties  have  the  same  imderstanding  of 
the  process,  the  following  definitions 
are  provided: 

(l)  Indian  or  Native  American- 
Controlled  Organization.  This  is  defined 
as  any  organization  with  a  governing 
board,  more  than  50  percent  of  whose 
members  are  Indians  or  Native 
Americans.  Such  an  organization  can  be 
a  tribal  government.  Native  Alaskan  or 
Native  Hawaiian  entity,  consortium,  or 
public  or  private  nonprofit  agency.  For 
the  purpose  of  hierarchy 
determinations,  the  governing  board 
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must  have  decision-making  authority  for 
the  section  401  program. 

(2)  Service  Area.  This  is  defined  as  the 
geographic  area  described  as  States, 
counties,  and/or  reservations  for  which 
a  designation  isjnade.  In  some  cases,  it 
will  also  show  the  specific  population 
to  be  served.  The  service  area  is  defined 
by  the  Grant  Officer  in  the  formal 
designation  letter.  Grantees  must  ensure 
that  all  eligible  population  members 
have  equitable  access  to  employment 
and  training  services  within  the  service 
area. 

(3)  Community  Support.  This  is 
evidence  of  active  participation  and/or 
endorsement  bom  employment  and 


training  and/or  related  public  service 
organizations  within  the  geographic 
service  area  for  which  designation  is 
requested.  Priority  will  be  given  to 
Indian  or  Native  American-controlled 
organizations  within  the  geographic 
service  area  for  which  designation  is 
requested,  although  applicants  are  not 
precluded  fi'om  submitting  attestations 
of  support  from  individuals,  the 
business  community.  State  and  local 
government  offices,  and  commimity 
organizations  that  are  not  Indian  or 
Native  American-controlled.  All  such 
endorsements  submitted  as  "community 
support"  should  address  the 
employment  and  training/social  services 


capability  of  the  organization.  Other 
support,  such  as  that  concerning 
cultural  or  social  functions,  would  not 
meet  DOL's  definitional  criteria  for 
community  support. 

Signed  at  Washington,  D.C,  this  22nd  day 
of  September,  1998. 
Amu  W.  Goddaid, 
Director,  Office  of  National  Prog^ms. 

E.  Fred  Tello, 

Grant  Officer,  Office  of  Grants  and  Contracts 

Management,  Division  of  Acquisition  and 

Assistance. 

(FR  Doc.  98-25843  Filed  »-25-98;  8:45  am] 
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1910 50712 

2520 _ .48372 

4044 49285 

Proposed  Rules:         - 

2510 50542 

2520 48376 

2560..- 48390 

30  CFR 

21 471 18 

24 47118 

75 471 18.  50993 

250 48578 

253 48578 

904 _ 49427 

917 47091 

934 49430 

Proposed  Rules: 

26 47120 

29 „....47120 

57 47120 

70 47123 

71 47123 

75 47120 

90 47123 

707 46951 

874 „..46951 
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904 ,....48661 

920 ...50176 

934.... 50177 

938 51324 

31  CFR 

103„ 50147 

208 51494 

357 50159 

32  CFR 

199 48439 

234..... 49003 

33  CFR 

100 47425.  48578,  49004, 

50160 
117 47174,  47426,  47427, 

49286,  49287,  49883,  51300 
165 46652,  46888,  46889, 

46890,  46891. 47428,  49883 
rrnnniart  Rutes: 

100 „ 50179 

117 48453,  50821 

165 47455 

34  CFR 

PropoMd  RuIm: 

674. 49798 

682 49798 

36  CFR 

242 46394 

1192 51694 

PrapoMd  RuIm: 

1 49312 

3 49312 

1 001 50024 

1002..„ 50024 

1003 50024 

1004...„ 50024 

1005 50024 

1006 50024 

1M7 50024 

1008 50024 

1009 ....„ 50024 

37  CFR 

1 47891 .  48448 

•2 „ 48081 

3 „ 48081 

253 49823 

PrapoMdRulM: 

201 47215 

38  CFR 

3 , 50993 

17 48100 

PitmoBMl  ftiitoi" 

1 48455 

2 48455 

MCFR 

241 46654 

Proposed  Rutos: 

1 1 1 46719 

501 4628 

502 46719.46728 

3001 _ 46732.  47456 

40  CFR 

Oh.  1 48792 

9 .48806.  48819.  50280 


52 46658,  46659,  46662, 

46664.  46892,  46894,  47174, 

47179,47429,47431,47434, 

48106,  49005,  49434.  49436, 

50762,  50764.  50766 

59 48806,  48819,  48849 

60 49382,  49442,  50162, 

50163 

62 47436 

63 46526.  49455,  50280 

69 49459 

70 50769 

73 51706 

80 49459 

136 50388 

141 47098 

142 48076 

143 47098 

180 48109,  481 13,  48116, 

48579,  48586.  48594.  48597. 

48607.  49466.  49469.  49472. 

49479.  49837.  50773.  50784. 

51302 

1 85 48597 

264 49384 

265 49384 

268 48124.51254 

271 49852.  5052B.  50531. 

51254 

281 51 528 

300 48448.  49895.  51529. 

51530 

439 50388 

721 481 57 

745 46668 

Propowd  RuIm: 

51 .46952 

52 46732.  46733.  46942. 

47217.  47217.  47458.  47459. 
49053.  49056.  49058.  49517. 
50180,  50823,  50824.  51325 

60 50824 

62 47459 

63 „ ^...48890 

80 49317 

86 48464.  48664 

135 _.48078 

141 471 15 

143...._ 47115 

180 .48664 

271 49884.  50545 

300 .49321 

442 50545 

721 48127.  49518 

745 .46734 

41  CFR 

301 47438 

42  CFR 

1000 46676 

1001 46676 

1002 .46676 

1005 „.46676 

PrapoMd  RuIm: 

5 46538 

51c .46538 

405 _ 50545 

409 47552 

410 .47552.  50545 

41 1 47552 

412 .47562 

413 47552.  50545 

414 50545 


415 „.... 

„ 50545 

419 

47552 

424 

. 50545 

485 

„ 50545 

489 

„. 47552 

498 

1001 

47552 

46736 

1002 

46736 

1003 

43  CFR 

2560 

...46736.  47552 
51303 

PropoMdRulM: 
414 

50183 

44  CFR 

64 

65 

...49288.  51531 
...49860,  49867 

67 

49862 

PropOMd  RuIm: 
67 

49884 

45  CFR 

670 

50164 

rropoiil  RulM: 
284 

50837 

286 

50848 

287 „. 

1207 

50848 

„46954 

1208..._ 

1209 

46963 

46972 

1355 

1356 _.. 

1700 

50058 

51533 

2551 

.46954 

2552 

46963 

2553 

46972 

46CFR 

502 

50534 

503 

50534 

510 ™.i , 

50534 

514 „ 

50534 

540 

.50534 

572 ; 

50534 

'>8'> 

587 

50534 

50534 

588 

50534 

Propose  RuIm: 
197 

50848 

249 47217.  49161.  50649 

47  CFR 

Ch.  1 47460 

1 47438.  48615.  50791 

2. 50538 

21 

49870 

24 

50791 

54 

48634 

69 48634.  49869 

73 48615.  49291.  49487. 

49667.  49870.  50995 
74 „ 48615 

78 

49870 

80 

90 

49870 

49291 

PropoMtf  RuIm: 
15 .. 

..50184,  50185 

18 

50547 

61 

63 

49520 

.49520 

69 

49520 

73 46978.  46979.  49323. 

97 

49682,49683 

,49684 
..49059 

48  CFR 

246 

1504 

..47439 
..46898 

1542 

..46898 

1552 

..46898 

PropoMd  RuIm: 

1 51642 

5 :. 51642 

6. 51642 

9 51642 

12 .51642 

13 .51642 

14... .51642 

15 „ 51642 

16 48416 

17 „ 51642 

25 51642 

52 ^ 51642 

232 47460 

252 _ 47460 

1509 .....49530 

1 552 .49530 

49CFR 

37 .. 51670 

38 51694 

172 48566 

173 48566 

174 48566 

175 ™ 48566 

176 48566 

177 48566 

195 ....46692 

213 49382,  51638 

571 46899,  50995 

593 „51534 

1002 .46394 

1182 _ 46394 

1187 36394 

1 188 46394 

PfOpoMd  RuIm: 

171 46844 

172 46844 

1  f3 •••••».>»••••. 4oo44 

178 46844 

229 48294 

230 51404 

231 -_ 48294 

232 48294 

240 50626 

571 „ 49691 

572...„ 46979,  49981 

585 49958 

587 „ 49956 

595 ...49958.  51547 

50  CFR 

17 46900.  48634.  49006. 

49022.  51005 

20 36399.50170 

32 46910 

100 ™.„ 46394 

226 46693 

227 49035 

285 48641.  49296.  49668. 

49873 

660 46701 

679 47461. 48634.  49296. 

49668.50170.50601.51303 
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Proposed  Rules: 

17 48162.  48165,  48166, 

49062,  49063,  49065.  49539, 


50187,  50547,  50850,  51329 

227 50187 

229 48670 


622 47461 

648 47218,  48167.  48168, 


48465 

679 46993,  47218,  49540, 

49892 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  28, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  (Vidalia)  grown  In — 
Georgia;  published  9-25-98 

COMMERCE  DEPARTMENT 

National  Institute  of 

Standards  and  Technology 

Fastener  Quality  Act; 
implementation;  published  9- 
28-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 
Atlantic  sea  scallop; 
published  9-29-98    ' 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Futures  commission 
merchants  and  introducirtg 
t>roKers;  minimum  financial 
requirements 

maintenance;  published  8- 
27-98 

DEFENSE  DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Education  benefits 
election;  published  8-27- 
98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Colorado;  published  7-29-98 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Missouri;  published  8-27-98 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  9-28- 
98 


National  priorities  list 
update;  published  9-28- 
98 
Toxic  substances: 
Significant  new  uses — 
2-substituted 
benzotriazole,  etc.; 
published  8-28-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Local  telephone  company 
facilities;  expanded 
interconnection;  published 
8-28-98 
Radio  services,  special: 
Private  land  mobile 
services — 
Vehide  monitoring 
systems;  published  7- 
30-98 
Radio  stations;  table  of 
assignments: 

Florida;  published  8-24-98 
New  Yorit;  published  8-20- 

98 
Virginia;  published  8-24-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adntinlst  ration 
Food  additives: 
Adhesive  coatings  and 
components — 
2-hydroxy-1-14-(2- 
hydroxyethoxy)phenyn-2- 
methyl-1  -propanone; 
published  9-28-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Replacement  housing  factor 
in  modemization  funding; 
published  8-28-98 

LIBRARIES  AND 

INFORMATION  SCIENCE. 

NATIONAL  COMMISSION 

Natlonal  Commission  on 

Libraries  and  Information 

Science 

Organization,  functions,  and 
authority  delegations: 
Technical  amendments; 
published  9-28-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Education  benefits 
election;  published  8-27- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


CFM  International;  published 

9-11-98 
Textron  Lycoming;  published 

9-11-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Nonconforming  vehicles — 

Importation  eligibility; 
determinations;  list; 
published  9-28-98 

TREASURY  DEPARTMENT 
Rscal  Service 

Federal  claims  collection: 
Collection  of  delinquent 
nontax  debt  owed  to 
Federal  Govemment;  tax 
refund  and  administrative 
offset  programs  merged; 
published  8-28-98 
Past-due  support;  collection 
by  administrative  offset; 
published  8-28-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Education  benefits 
election;  published  8-27- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  promotion  and  research 
order;  comments  due  by  10- 
5-98;  published  9-21-98 
Nectarines  and  peaches 
grown  in — 

California;  comments  due  t>y 
10-7-98;  published  9-22- 
98 
Oranges,  grapefruit, 
tangerines,  and  tar>gek>s 
grown  in — 

Florida;  comments  due  by 
10^98;  published  9-28- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Harry  S  Truman  Animal 
Import  Center;  closure; 
comments  due  by  10-9- 
98;  published  8-10-98 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics: 


Shipper's  export  declaration; 
exporters'  and  forwarding 
agents'  responsibilities  for 
providing  and  reporting 
information,  etc.; 
clarification;  comments 
due  by  10-5-98;  published 
8-6-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  ar>d 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 
Groundfish  observer 

program;  comments  due 

by  10-8-98;  published 

9-8-98 
Western  Alaska 

community  devek>pment 

quota  program; 

comments  due  by  10-5- 

98;  published  8-5-98 
Northeastern  United  States 
fisheries — 

Scallop;  comments  due  by 
10-9-98;  published  9-9- 
98 

Marine  mammals: 
Incidental  taking — 
North  Atlantic  Energy 
Sennce  Corp.;  power 
plant  operatk>ns;  hartwr 
seals;  comments  due 
by  10-9-98;  published 
8-25-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  optkms 

transactions: 

Foreign  boards  of  trade; 
computer  terminals 
placement  in  United 
States;  cor)cept  release; 
comments  due  by  10-7- 
98;  published  9-24-98 

ENERGY  DEPARTMEf^T 

Federal  Ertergy  Rsgulatory 
Commission 

Investigations: 

Complaint  procedures; 
comments  due  by  10-5- 
98;  published  8-6-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natk>nal  emisskxi  standards: 
Ferroalloys  productk)n; 
comments  due  by  10-5- 
98;  published  8-4-98 

Air  programs: 
Ambient  air  quality 
standards,  natnnal— 
Regional  haze  standards 
for  dass  I  Federal 
areas  (large  natkmal 
paries  and  wilderness 
areas);  visibility 


VI 
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protection  program;  data 
availability;  comments 
due  by  10-5-98; 
published  9-3-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Virginia;  comments  due  by 
10-8-98;  published  9-8-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
10-5-98;  published  9-3-98 
Illinois;  comments  due  by 

10-8-98;  published  9-8-98 
Kentucky;  comments  due  by 
10-5-98;  published  9-3-98 
Louisiana;  comments  due  by 
10-8-98;  published  9-8-98 
Maryland;  comments  due  by 
10-5-98;  published  9-4-98 
Armed  Forces  vessels; 
uniform  national  discharge 
standards;  comments  due 
by  10-9-98;  published  8-25- 
98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Flutolanil;  comments  due  by 
10-6-98;  published  8-7-98 
Toxic  substances: 
Significant  new  uses- 
Phenol,  2,4-climethyl-6-(1- 
methylpentadecyl),  etc.; 
comments  due  by  10-9- 
98;  published  9-9-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
North  Carolina;  comments 

due  by  10-5-98;  published 

8-20-98 
Washington;  comments  due 

by  10-5-98;  published  8- 

20-98 
Wyoming;  comments  due  by 

10-5-98;  published  8-20- 

98 

GOVERNMENT  ETHICS 
OFRCE 

Standards  of  ethical  conduct 
for  executive  branch 
employees;  comments  due 
by  10-5-98;  published  8-4- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 


Food  labeling — 
Health  claims  (9 
documents);  comment 
period  reopening; 
comments  due  by  10-8- 
98;  published  9-10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  implementation — 
Unemployed  parent; 
definition  revision; 
comments  due  by  10-6- 
98;  published  8-7-98 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Bull  trout;  Coastal-Puget 
Sound,  Jarbridge  River, 
and  St.  Mary-Belly  River 
populations;  comments 
due  by  10-8-98;  published 
6-10-98 
Keek's  checker-mallow; 
comments  due  by  10-5- 
98;  published  8-19-98 
JUSTK:E  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Aliens — 
Public  benefits;  eligibility 
verification;  comments 
xJue  by  10-5-98; 
published  8-4-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Underground  coal  mines — 
Diesel  particulate  matter 
exposure  of  miners; 
comments  due  by  10-9- 
98;  published  8-5-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Reportable  item;  definition; 
comments  due  by  10-9- 
98;  published  8-13-98 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations- 
Purchase  of  member's 
principal  residence; 
assumption  of  member's 


k>ng-term  residential 
real  estate  toan  by 
nonmember;  comments 
due  by  10-5-98; 
published  8-6-98 
Real  estate  loan 
purchases;  purchase, 
sale,  and  pledge  of 
eligible  obligations; 
requirements;  comments 
due  by  10-5-98; 
published  8-6-98 
NUCLEAR  REGULATORY 
COMMISSION 

Independent  storage  of  spent 
nuclear  fuel  and  high-level 
radioactive  waste;  licensing 
requirements: 
Hokiers  of  and  applicants 
for  certificates  of 
compliance  and  their 
contractors  and 
subcontractors;  expanded 
applicability;  comments 
due  by  10-6-98;  published 
7-23-98 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
District  of  Columbia 
Correctk>ns  Department; 
displaced  employees; 
priority  consideration 
program;  comments  due 
by  10-5-98;  published  8-4- 
98 
SOaAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  implementatk)r>— 
Benefits  applk:atk>n 
effective  date; 
comments  due  by  10-9- 
98;  published  8-10-98 
TENNESSEE  VALLEY 
AUTHORITY 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  10-8-98;  published 
9-8-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulatk>ns: 
New  York;  comments  due 
by  10-8-98;  put>lished  7- 
10-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  10-5-98;  published  9-3- 
98 


Boeing;  comments  due  by 
10-6-98:  published  8-7-98 

British  Aerospace; 
comments  due  by  10-8- 
98;  published  9-8-98 

Burkhart  GROB  Luft-und 
Raumfahrt  GmbH; 
comments  due  by  10-6- 
98;  published  9-2-98 

Cessna:  comments  due  by 
10-6-98;  published  8-7-98 

de  Havilland;  comments  due 
by  10-5-98;  published  7-7- 
98 

Domier;  comments  due  by 
10-5-98:  published  9-3-98 

Empresa  Brasileira  de 
Aeronautk:a  S.A.; 
comments  due  by  10-5- 
98;  published  9-3-98 

Learjet;  comments  due  by 
10-6-98;  published  8-7-98 

Lockheed:  comments  due 
by  10-5-98;  published  8- 
19-98 

Class  B  airspace:  comments 
due  by  10-5-98;  published 
8-5-98 

Class  E  airspace;  comments 
due  by  10-5-98;  published 
9-4-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 

Vehicles  designed  or  used 
to  transport  more  than 
eight  passengers, 
including  driver,  for 
compensation:  commercial 
motor  vehicle  definition; 
comments  due  by  10-5- 
98;  published  8-5-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safaty  Administration 

Consumer  informatk>n: 

Uniform  tire  quality  grading 
standards:  comments  due 
by  10-5-98;  published  8-4- 
98 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment- 
Light  emitting  diodes  and 
miniature  hak>gen  bulbs; 
comments  due  by  10-9- 
98;  published  8-3-98 
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Pric*       Revision  Data 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  Is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  Is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  Is&ue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  Is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infonnation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951.00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

THto  Stock  Number  Prtoe      Revision  Date 


1.  2  (2  Reserved) (86^-034-00001-1) 5.00 

3  (1997  Compflotion 
and  Ports  100  and 

101) (869-034-00002-9) 19.00 

4 (869-034-00003-7) 7J0O 

5  Parts: 

1-699  (869-034^)0004-5) 35.00 

700-1 199 (869-034-00005-3) 26.00 

1200-ErKJ,  6  (6 

Reserved) (869-034-00006-1) 39.00 

7  Parts: 

1-26 (869-034-00007-0) 24«) 

27-52  (869-034-00008-8) 30.00 

53-209 (869-034-00009-6) 20.00 

210-299 (869-034-00010-0) 44.00 

300-399 (869-034-0001 1-8) 24.00 

400-699 (869-034-00012-6) 33.00 

700-899 (869-034-00013-4) 30.00 

900-999 (869-034-00014-2) 39.00 

1000-1199  (869-034-00015-1) 44.00 

1200-1599  (869-034-00016-9) 34.00 

1600-1899  (869-O34-00017-7) 58.00 

1900-1939  (869-034-O0018-5) 18.00 

1940-1949  (869-034-00019-3) 33.00 

1950-1999 (869-034-00020-7) 40.00 

2000-End (869-034-00021-5) 24.00 


sjon.  1.  1998 


'Jan.  1 
*Jan.  1 

Jan.  1 
Jan.  1 


Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


8 (869-034-00022-3) 33X)0       Jan.  1 

9  Parts: 

1-199  (869-034-00023-1)  .. 

200-End  (869-034-00024-0) .. 


10  Parts: 

0-50 _ (869-034-00025-8) 

51-199 (869-034-00026-6) 

20O499 (869-034^)0027-4) 

500-€nd (869-C34-00028-2) 


40.00 
33.00 

39.00 
32.00 
31.00 
43.00 

11 (869-034-0002^1) 19.00 

12  Parts: 

1-199 (869-034-0003O-4) 17.00 

200-219 (869-034-00031-2) 21.00 

220-299 (869-034-00032-1) 39.00 

30&499 (869-034-00033-9) 23.00 

500-499 (869-034-00034-7) 24.00 

600-End (869-034-00035-5) 44.00 

13  (869-034-00036-3) 23.00 


Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 

Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


1998 
1998 

1998 
1998 


1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 

1998 
1998 

1998 
1998 
1998 
1998 

1998 

1998 
1998 
1998 
1998 
1998 
1998 

1998 


14  Parts: 

1-59  (869-034-00037-1) 

60-139 (869-034-00038-0) 

140-199. (869-034-00039-8) 

200-1199  (869-034-00040-1) 

1200-End (869-034-00041-0) 

15  Parts: 

0-299  (869-034-00042-8) 

300-799 .:...  (869-034-00043-6) 

800-End (869-034-00044-4) 

16  Parts: 

0-999  (869-034-00045-2) 

100O-€nd (869^)34-00046-1) 

17  Parts: 

1-199  (869-034-00048-7) 27.00 

200-239 (869-O34-00049-5) 32.00 

240-€nd  (869-034-00050-9) 40.00 

18  Parts: 

1-399  

400-End  „...-.. 


47.00 
40.00 
16.00 
29X)0 
23.00 

22.00 
33.00 
23.00 

30.00 
33.00 


,  (869^)34-00051-7) 45.00 

.  (869-034-00052-5) 13.00 


34.00 
33.00 
15.00 

29.00 
28.00 
44.00 


19  Parts: 

1-140  :....  (869-034-00053-3) 

141-199 „ (869-034-00054-1) 

200-End  (869-034-00055-0) 

20  Parts: 

1-399  (869-034-00056-8) 

400-499 ....  (869-034^)0057-6) 

500-£nd  - (869-034-00058-4) 

21  Parts: 

1-99  (869-034-00059-2) 2\J0O 

100-169 (869-034-00060-6) 27.00 

170-199 (869-034-0006M) 28.00 

200-299 (869-034-00062-2) 9.00 

300^199 „ (869-034-00063-1) 50.00 

500-599 (869-034-00064-9) 28.00 

600-799 (869-034-00065-7) 9.00 

800-1299 (869-034-00066-5) 32.00 

1300-End (869-034-00067-3) 12.00 

22  Parts: 

1-299  (869^)34-00068-1) 41.00 

30O-€nd  (869-034-00069-0) 31.00 

23  (869-034-00070-3) 25.00 

24  Parts: 

0-199 (869-034-00071-1) 32.00 

200-499 „....„ (869-034^)0072-0) 28.00 

500-699 (869-034-00073-8) 17.00 

700-1699 (869-034-00074-6) 45.00 

170O-€nd (869-034-00075^) 17.00 

25  (869-034-00076-2) 42.00 

26  Parts: 

§§  1.0-1-1.60 (86W)34-00077-l) 26i)0 

§§  1.61-1.169 (869-034-00078-9) 48.00 

§§  1.170-1.300 (869-034-00079-7) 31.00 

§§  1.301-1.400 (869-034-00080-1) 23.00 

§§  1.401-1.440 (869-034-00081-9) 39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640 (869-034-00083-5) 27.00 

§§  1 .641-1 .850 (869-034-00084-3) 32.00 

§§1.851-1.907 (869-034-00085-1) 36.00 

§§1.908-1.1000 (86W»34-00086-0) 35.00 

§§1.1001-1.1400  (869-034-00087-8) 38.00 

§§1.1401-End  (869^)34-00088-«) 51.00 

2-29 (869-03*^)0089-4) 36«) 

30-39  (869-034-00090-8) 25.00 

40-49  (869-034-00091-6) 16.00 

50-299 „ (869-O34-00092-4) 19.00 

300-499 (869-034-00093-2) MJOO 

50(W99 (869-034-00094-1) 10.00 

600-€nd  (869-O34-00095-9) 9.00 

27  Parts: 

•1-199 ^ 


Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jon.  1 

Jon.  1 
Jon.  1 

Apr.  1 
Apr.  1 
Apf.l 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Ape.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.l 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.l 
Apr.  1 
Apr.l 
Apr.l 

Apr.l 

Apr.  1 
Apr.  1 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.  1 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 
Apr.l 


1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 

1998 
1998 

1998 
1998 
1998 

1998 
1998 

1998 
1998 
1998 

1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 

1998 

1998 
1998 
1998 
1998 
1998 

1998 

1998 
1998 
1998 
1996 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 


.  (86W)34^)0096-7) 49.00   Apr.  1,  1998 


vm 
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stock  Number  Price 

,  (869-034-00097-5) 17.00 


Title 

200-€nd  

28  Parts: 

0-42  ^ (869-034-00098-3) 36.00 

43-end  (869-032-00099-9)  30.00 

29  Parts: 

0^  (869-034-00100-9) 26.00 

10(M99 (869-034-001 01-7) 12.00 

500-899 (869-034-00102-5) 40.00 

900-1899 (869-O34-00103-3) 20.00 

1900-1910  (§§1900  to 

1910.999) (869-032-00104-9) 43.00 

1910  (§§1910.1000  to 

end)  (869-032-00105-7) 29.00 

191 1-1925  (869-032-00106-5) 19.00 

•1926 (869-034-00107-6) 30.00 

1927-£fXJ (869-034-00108-4) 41.00 

30  Parts: 

1-199  (869-O34-O0109-2) 33.00 

•200-699  (869-034-001 10-6) 29.00 

700-£nd  (869-032-001 1 1-1) 32.00 

31  Parts: 

0-199  (869-034-00112-2) 

200-End  (869-032-00113-8) 


20.00 
42.00 

32  Parts: 

1-39,  Vol.  I ^ 15.00 

1-39,  Vol.  II » 19.00 

1-39,  Vol.  Ill 18.00 


1-190 (869-034-00114-9) 

191-399 (869-032-00115^) 

•400-629  (869-034-00116-5) 

630-699 (869-032-00117-1) 

700-799 (869-032-001 18-9) 

800-€nd  (86W)32-001 19-7) 


47.00 
51.00 
33.00 
22.00 
28.00 
27.00 


33  Parts: 

1-124  (869-032-00120-1) 27.00 

125-199 (869-032-00121-9) 36.00 

200-End  (869-034-00122-0) 30.00 

34  Parts: 

1-299  (869-032-00123-5) 28.00 

300-399 (869-032-00 124-3) 27.00 

400-€nd (869-032-00125-1) 44.00 

35 (869-032-00126-0) 15.00 

36  Parts 

1-199  (869-034-00127-1) 20.00 

200-299 ^ (869-034-00128-9) 21.00 

3004nd  (869-03W»129-4) 34.00 

37 A (869-032-00130-8) 27.00 

38  Parts: 

0-17  ,. (869-034-00131-9) 34.00 

18-£nd  (869-032-00132-4) 38.00 

39  (869-034-00133-5) 23.00 

40  Parts: 

1-49  (869-032-00134-1) 31.00 

50-51  (869-O32-O0135-9) 23.00 

52  (52.01-52.1018) (869-032-00 136-7) 27.00 

52  (52.1019-€nd) (869-034-00137-6) 33.00 

53-S9  (869-032-00138-3) 14.00 

60  ....^ (869^)32-00139-1) 52.00 

61-62  (869-032-00140-5) 19.00 

63-71  (869-032-00141-3) 57.00 

64-71  .-. (869-034-00142-4) 11.00 

72-80  (869-032-00142-1) 35.00 

81-85  (869-032-00143-0) 32.00 

86  „ (869-032-00144-8) 50.00 

87- 1 35 ...„ (869-032-00 1 45-6) 40.00 

136-149 (869-032-00146-4) 35.00 

150-189  ....'. (869-032-00147-2) 32.00 

190-259 (869-O32-O0148-1) 22.00 

260-265 (869-032-00149-9) 29.00 


Revisior 

lOate 

*Apf.  1 

1997 

Jtjiy  1 

1998 

Julyl 

1997 

July  1 

1998 

Julyl 

1998 

July  1 

1998 

Julyl 

1998 

Julyl 

1997 

Julyl 

1997 

Jutyl 

1997 

July  1 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1998 

Julyl 

1997 

Julyl 

1998 

Julyl 

1997 

2July  1 

1984 

2July  1 

1984 

2July  1 

1984 

Julyl 

1998 

Julyl 

1997 

Julyl 

1998 

Julyl 

1997 

Julyl 

1997 

Julyl 

1997 

Julyl 

1997 

Julyl 

1997 

Julyl 

1998 

Julyl 

1997 

Julyl 

1997 

Julyl 

1997 

Julyl 

1997 

Julyl 

1998 

Julyl 

1998 

Julyl 

1997 

Julyl 

1997 

Julyl 

1998 

Julyl 

1997 

Julyl 

1998 

Julyl 

1997 

Julyl 

,1997 

Julyl 

,  1997 

Jutyl 

,  1998 

Julyl 

,1997 

Julyl 

,1997 

Julyl 

,  1997 

Julyl 

,  1997 

Julyl 

,  1998 

Julyl 

,  1997 

Julyl 

,  1997 

Julyl 

,  1997 

Julyl 

,  1997 

Julyl 

,1997 

July  1 

,  1997 

Julyl 

,1997 

Julyl 

,  1997 

Title 


Stock  Number 


Price      Revision  Date 


266-299 (869-032-00150-2) 24.00 

300-399 (869-032-00151-1) 27.00 

400-424 (869-032-00152-9) 33.00 

425-699 (869-032-00153-7) 40.00 

700-789 (869-032-00154-5) 38.00 

•790-£nd (869-03*^)0156-4) 22.00 

41  Ctiapters: 

1, 1-1  fo  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Resen/ed) 13.00 


3-6 

7 

8 

9 

10-17 


14.00 

6O0 

4.50 

13O0 

9JS0 


18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Parts  6-19 „ 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100 (869^)34-00157-2) 13.00 

101  (869^)32-00157-0) 36.00 

102-200 (869-034-00158-9) 15.00 

201-€nd (869-032-00159-6) 15.00 

42  Parts: 

1-399  (869-032-00160-0) 32.00 

400429 (869-032-00161-8) 35,00 

430-End  (869-032-00162-4) 50.00 

43  Parte: 

1-999  (869-032-00163-4) 31.00 

1000-end  (869-032-00164-2) 50.00 


Julyl 
Julyl 
5  July  1 
July  1 
Julyl 
Julyl 

'Julyl 

'July  1 

JJuly  1 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

'Julyl 

Julyl 

Julyl 

Julyl 

Julyl 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 


,(869^)32-00165-1) 31O0       Oct.  1 


45  Parte: 

1-199  (869-032-00166-9) 30.00       Oct.  1 

200499 „ (869^)32-00167-7) 18.00       Oct.  1 

500-1199 (869-032-0016ft-5) 29.00       Oct.  1 

1200-End - (869-032-00169-3) 39.00       Oct.  1 

46  PsrtS' 

1-40 (869-032-001 70-7) 26.00       Oct.  1 

41-69  (869-032-00171-5) 22.00       Oct.  1 

70-89  ^ (869-032-00172-3) 11.00       Oct.  1 

90-139 (869-O32-00173-1) 27.00       Oct.  1 

140-155 (869-032-00174-0) 15.00       Oct.  1 

156-165  ....„ -.;. (869-032-00175-8) 20.00       Oct.  1 

166-199 - (869-032-00176-6) 26.00       Oct.  1 

200-499 (869-032-00177-4) 21.00       Oct.  1 

500-£nd  (869^)32-00178-2) 17.00       Oct.  1 

47  Parte: 

0-19 (869-032^)0179-1) 34.00       Oct.  1 

20-39  (869^)32-00180-4) 27.00       Oct.  1 

40-69  .._ (869^032^)0181-2) 23.00       Oct.  1 

70-79 (869-032-00182-1) 33.00       Oct.  1 

80-End (869-032-00183-9) 43.00       Oct.  1 

48  Chapters: 

1  (Ports  1-51)  (869^)32-00184-7) 53.00 

1  (Ports  52-99)  (869-032-00185-5) 29.00 

2  (Ports  201-299) (869-032-00186-3) 35.00 

3-6 (869-032-00187-1) 29.00 

7-14 (869-032-00188-0) 32.00 

15-28 (869-032-00189-8) 33.00 

29-End  (869-O32-O0190-1) 25.00 

49  Parte: 

1-99  (869-032-00191-0) 31.00 

100-185 (869-032-00192-8) 50.00 

186-199 (869-032-00193-6) 1 1.00 

200-399 „ (869-032-00194-4) 43.00 

400-999 (869-032-00195-2) 49.00 

1000-1199 (869^032-00196-1) 19.00 

120O-€nd (869^)32-00197-9) 14.00 

50  Parts: 

1-199  (869-032-00198-7) 41.00        Oct.  1 

200-599 (86W)32-00199-5) 22.00       Oct.  1 

600-End  (869-032-00200-2) 29.00       Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


997 
997 
996 
997 
997 
998 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
998 
997 
998 
997-^^^ 

997 
997 
997 

997 
997 

997 

997 
997 
997 
997 

997 
997 
997 
997 
997 
997 
997 
997 
997 

997 
997 
997 
997 
997 

997 
997 
997 
997 
997 
997 
997 

997 
997 
997 
997 
997 
997 
997 

997 
997 
997 


tvision  Date 

July  1, 

1997 

July  1, 

1997 

July  1, 

1996 

July  1, 

1997 

Julyl, 

1997 

Julyl, 

1998 

July  1, 

1984 

July  1, 

1984 

Julyl, 

1984 

Julyl, 

1984 

Julyl, 

1984 

Julyl, 

1984 

Julyl, 

1984 

Julyl, 

1984 

Julyl, 

1984 

Julyl, 

1984 

Julyl, 

1984 

Julyl, 

1998 

Julyl, 

1997 

Julyl, 

1998 

Julyl, 

1997-, 

5ct.  1. 

1997 

5ct.  1, 

1997 

5ct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

3ct.  1. 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Jet.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1. 

1997 

Dct.  1, 

1997 

Dct.  1. 

1997 

Dct.  1. 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1. 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1. 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 

Dct.  1, 

1997 
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IX 


THl*  Stock  Numlwr  Pric*      -Revision  Oat* 

CFR  Index  and  Findings 
Aids (869-034-00049-6) 46.00        Jan.  1.  1998 

Complete  1998  CFR  set 951.00  1998 

Mjcrofiche  CFR  Edition: 

Subscription  (moiled  as  issued)  247.00  1998 

Individuol  copies 1.00  1998 

Complete  set  (one-time  mailing) 247.00  1997 

Complete  set  (one-time  mailing) 264.00  1996 

'  Becouse  Title  3  is  on  annual  compiotion,  tfiis  volume  and  oH  pfevious  voiumes 
should  be  retained  as  a  permanent  reference  source. 

'The  Wy  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  ful  text  of  the  Defense  Acquisition  Regulcrtions 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  os  of  July  1,  1984,  contoining 
those  parts. 

'The  July  1,  1985  edition  of  41  CFR  Chqpters  1-100  contoins  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  fuH  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  os  of  July  1, 
1984  containing  those  chapters. 

<Mo  omendments  to  this  volunrte  were  promulgated  Ajring  the  period  July 
1,  1996  to  June  30,  1997.  The  volume  issued  July  1,  1996,  should  be  retained. 

*!*}  amendments  to  this  volume  were  promulgoted  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1,1997  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
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Electronic  and  Information  Technology  Access  Advisory 
Committee,  51891-51892 


Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 

Injury  Prevention  and  Control  Advisory  Committee, 
51937 
National  food  safety  initiative: 

Strategic  plan  development;  meetings,  52119-52122 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  51937 

Coast  Guard 

PROPOSED  RULES 

Military  personnel: 
Child  development  services  programs,  51878-51881 

Commerce  Departn>ent 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  51892- 
51893 

Commission  on  the  Advancement  of  Federal  Law 
Enforcement 

NOTICES 
Hearings,  51901 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Costa  Rica,  51902 
Indonesia,  51902-51903 
Special  access  and  special  regime  programs: 
Caribbean  Basin  countries;  participating  requirements; 
temporary  amendment,  51903-51904 
Textile  and  apparel  categories: 
Colombia;  non-textured  polyester  filament  yam; 
consultation  with  U.S.;  comment  request,  51904 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Conservation  farm  option  program,  51777-51792 
PROPOSED  RULES 
Loan  and  purchase  programs: 

Tobacco;  importer  assessments,  51864-51865 
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Corporation  for  National  and  Community  Service 

NOTICES 

Meetings;  Sunshine  Act,  51904-51905 

Customs  Service 

PROPOSED  RULES 
Drawback: 
False  drawback  claims;  penalties,  51868-51874 

Defense  Department 

See  Anny  Etepartment 
See  Navy  Department 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  51905 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request;  correction,  51906 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Fuels  and  fuel  additives — 
Reformulated  and  conventional  gasoline;  covered  areas 
provision,  52093-52104 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  51833-51835 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Acrylic  acid,  styrene,  a-methyl  styrene  copolymer. 

ammonium  salt,  etc.,  51835-51840 
Mepiquat  chloride,  51841-51848 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  51848-51853 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  51882 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  51882-51888 
Water  pollution  control: 
Undergroimd  injection  control  program — 
Class  V  wells;  requirements  for  motor  vehicle  waste 
and  industrial  waste  disposal  wells  and  cesspools 
in  groimd  water-based  source  protection  areas, 
51882 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  51916- 
51917 
Committees;  establishment,  renewal,  termination,  etc.: 

National  Drinking  Water  Advisory  Council,  51917 
Meetings: 

Science  Advisory  Board,  51917-51918 
National  food  safety  initiative: 

Strategic  plan  development;  meetings,  52119-52122 
Solid  wastes: 
Perchlorate  toxicological  review;  peer  reviewers 
nominations,  51918-51919 


Executive  Office  of  the  President 

See  Memagement  and  Budget  Office 
See  Presidential  Dociunents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Israel  Aircraft  Industries,  Ltd.,  51803-51805 

Raytheon,  51805-51807 
Class  E  airspace,  51807-51817 

Standard  instrument  approach  procedures,  51817-51820 
PROPOSED  RULES 
Airworthiness  directives: 

Mitsubishi,  51865-51867 
Class  E  airspace,  51867-51868 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Aircraft — 
Turbine  engine  powered  airplanes;  fiiel  venting  and 
exhaust  emission  requirements,  51990 
Aircraft: 

Amateur-built  aircraft  registration;  bill  of  sale  from  kit 
manufacturer  required,  51990-51991 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
Terminal  equipment,  connection  to  telephone  network — 
Signal  power  limitations;  modifications;  biennial 
regulatory  review,  51888-51889 

Federal  Crop  Insurance  Corporation 

NOTICES 

Crop  insurance  pilot  program  to  indemnify  crop  losses  due 
to  scab  problems  in  Northern  Plains,  51890-51891 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  51919 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Abacus  Group,  Ltd.,  et  al.,  51910-51911 

CET  Marketing,  L.P.,  et  al.,  51911-51914 
Environmental  statements;  availability,  etc.: 

Alabama  Power  Co.,  51914 
Hydroelectric  applications,  51914-51916 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  51906 

Coliunbia  Gas  Transmission  Corp.,  51906-51907 

El  Paso  Natural  Gas  Co.,  51907-51908 

Northern  Natural  Gas  Co.,  51908 

Overthrust  Pipeline  Co.,  51908 

Southern  California  Edison  Co.  et  al.,  51909 

Texas  Eastern  Transmission  Corp.,  51909 

Wyoming  Interstate  Co.,  Ltd.,  51909-51910 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  51919-51920 

Federal  Procurement  Policy  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  51962-51963 
Small  business  competitiveness  demonstration  program; 
policy  directive,  51981-51990 
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Federal  Reserve  System 

RULES 

Consiuner  leasing  (Regulation  M): 
Consumer  lease  transactions;  unifonn  cost  and  other 
disclosures,  etc.,  52107-52115 
Electronic  fund  transfers  (Regulation  E): 
Point-of-sale  debit  card  and  foreign-initiated  transactions; 
claims  investigations;  extended  time  periods 
eliminated,  52115-52118 
Truth  in  savings  (Regulation  DD): 
Indoor  lobby  signs,  automatically  renewable  time 
accounts  disclosiure  requirements  eliminated,  etc., 
52105-52107 
NOTICES 
Meetings;  Sunshine  Act,  51920 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 

51920-51933 
Prohibited  trade  practices: 
Albdrtson's,  Inc.,  et  aL,  51933-51936 

Fish  and  WildHfe  Service 

RULES 

Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hoius;  establishment,  etc., 
51997-52020 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Multi-island  plants  in  Hawaii,  5194&-51947 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Bacitracin  methylene  disalicylate  and  decoquinate, 

51824-51825 
Ketamine  hydrochloride  injection,  51822-51823 
Narasin  and  bacitracin  methylene  disaUcylate  with 

roxarsone,  51823-51824 
Streptomycin  oral  solution,  51820-51821 
Sponsor  name  and  address  changes — 
American  Pharmaceutical  Partners,  Inc.,  51821-51822 
Medical  devices: 
Manufacturers  and  initial  importers  of  devices; 

estabUshment  registration  and  device  Usting,  51825- 
51827 
PROPOSED  RULES 

Medical  devices: 
Manufactiuers  and  initial  importers  of  devices; 

establishment  registration  and  device  Usting,  51874- 
51875 
NOTICES 
Biological  product  licenses: 

Biosera,  Inc.,  51938 
Food  additives: 
Patent  extension:  regulatory  review  period 
determinations — 
Silvacote  K,  51939 
GRAS  or  prior-sanctioned  ingredients: 

James  Flett  Organization,  Inc.;  withdrawn,  51939-51940 
Medical  devices: 
Class  II  devices;  exemptions  from  premarket  notification, 
51940-51941 
Meetings: 
Dermatologic  and  Ophthalmic  Drugs  Advisory 
Committee,  51941-51942 


Food  Advisory  Committee,  51942 
National  food  safety  initiative: 

Strategic  plan  development;  meetings,  52119-52122 
Reports  and  guidance  documents;  availability,  etc.: 

Donor  screening  for  antibodies  to  HTLV-II;  industry 
guidance,  51942-51943 

Food  Safety  and  Inspection  Service 

NOTICES 

National  food  safety  initiative: 
Strategic  plan  development;  meetings,  52119-52122 

Forest  Service 

NOTICES 
Meetings: 
Government  Performance  and  Results  Act  strategic  plan; 
Year  2000  revision,  51891 

Health  sinJ  Human  Services  Department 
See  Agency  for  Health  Care  PoUcy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resoiirces  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Care  nnandng  Administration 

PROPOSED  RULES 
Medicaid: 
Managed  care  programs,  52021-52092 

Health  Resources  mn6  Servicee  Administration 

NOTICES 

Meetings: 
Infant  Mortality  Advisory  Committee,  51943 
Maternal  and  Child  Health  Research  Grants  Review 
Committee,  51943-51944 

Immigration  and  Naturalization  Service 

NOTICES 

Temporary  protected  status  program  designations: 
Liberia,  5195S-51959 

Indian  Affaire  Bureau 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  51947- 
51948 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Alaska  Land  Managers  Forum,  51945 

international  Trade  Administration 

NOTICES 
Antidumping: 

Brake  rotors  from — 
China,  51895-51899 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  51893-51895 
Committees;  establishment,  renewal,  termination,  etc.: 

U.S.  Automotive  Parts  Advisory  Committee,  51899 
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International  Trade  Commission 

NOTICES 

Import  investigations: 
Mechanical  lumbar  supports  and  products  containing 
same.  51949-51950 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

See  Parole  Commission 

NOTICES 

Pollution  control;  consent  judgments: 

Fort  Lauderdale,  FL,  et  al.,  51950-51951 

Reilly  Industries,  Inc.,  51951 

Riehl,  Ralph,  Jr.,  et  al.,  51951-51952 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Range  management: 
Grazing  administration — 
Alaska;  livestock,  51853-51855 
NOTICES 
Alaska  Native  Claims  Selection: 

Cahsta  Corp.,  51949 
Committees;  establishment,  renewal,  termination,  etc.: 
National  Historic  Oregon  Trail  Interpretive  Center 
Advisory  Board,  51949 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 
NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  51970-51974 

Mine  Safety  and  Healtti  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  51959-51962 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  51963 

Meetings: 
Advisory  Council  task  forces,  51963 
Aerospace  Safety  Advisory  Panel,  51963-51964 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Member  business  loans  and  appraisals,  51793-51802 

National  Foundation  on  the  Arts  and  ttie  Humanities 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  51964 

National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Laboratory  accreditation  program,  51899-51901 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  51863 


Atlantic  billfishes,  51859-51862 
Atlantic  swordfish  fishery,  51856-51858 
Northeastern  United  States  fisheries — 
Atlantic  sea  scallop,  51862-51863 
Tuna,  Atlantic  bluefin  fisheries,  51855-51856 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

NIMTTZ-class  nuclear-powered  aircraft  carriers;  homeport 
facihties  development;  U.S.  Pacific  Fleet,  51905 
Meetings: 

Naval  Research  Advisory  Committee,  51906 

Northeast  Dairy  Compact  Commission 

PROPOSED  RULES 
Over-order  price  regulations: 
Meetings,  51864  ^ 

Nuclear  Regulatory  Commission 

NOTICES 

Certificates  of  compliance: 

United  States  Enrichment  Corp. — 
Paducah  Gaseous  Diffusion  Plant,  KY^  51966-51967 
Meetings: 

Nuclear  Waste  Advisory  Committee,  51967-51968 

Reactor  Safeguards  Advisory  Committee,  51968-51969 
Meetings;  Simshine  Act,  51969-51970 
Applications,  hearings,  determinations,  etc.: 

Milas,  David,  51964-51966 

Office  Of  Management  and  Budget 

See  Management  and  Budget  Office 

Parole  Commission 

NOTICES 

Meetings;  Stmshine  Act,  51959 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Digital  Television  Broadcasters,  Advisory  Committee  on 
Public  Interest  Obligations  of;  amendment  (EO 
13102),  52123-52125 
PR0CUMATI0N8 
Special  observances: 
Gold  Star  Mother's  Day  (Proc.  7127),  52127-52130 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resouirces  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Rural  Utilities  Service 

RULES 

Electric  loans: 
Year  2000  compliant  electric  systems)  51792-51793 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board,  51976r-51978 
National  Association  of  Securities  Dealers,  Inc.,  51978- 
51981 

Applications,  hearings,  determinations,  etc.: 
France  Growth  Fund,  Inc.,  51975-51976 
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Small  Business  Administration 

NOTICES 

Small  business  competitiveness  demonstration  program; 
policy  directive,  51981-51990 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Equal  Employment  Opportunity  and  Civil  Rights  Office, 
51944-51945 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Indiana,  51827-51829 

Ohio,  51829-51833 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.  et  al.,  51991 
Missoiui  &  Northern  Arkansas  Railroad  Co.,  Inc.,  51991- 
51992 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Tlirift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  51995 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Thrift  Supervision  Office 


NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  51992- 
51995 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Interior.  Fish  and  Wildlife  Service,  51997- 
52020 

Part  III 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration,  52021-52092 

Part  IV 

Environmental  Protection  Agency,  52093-52104 

PartV 

Department  of  the  Treasiuy,  Federal  Reserve  System, 
52105-52118 

Part  VI 

Department  of  Agriculture,  Food  Safety  and  Inspection 
Service,  and  Environmental  Protection  Agency,  and 
Department  of  Health  and  Human  Services,  Centers  for 
EKsease  Control,  and  Food  and  Drug  Administration. 
5?119-52122 

Part  VII 

The  President,  52123-52125 

Part  VIII 

The  President.  52127-52130 


Reader  Aids 

Consiilt  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resoiuces,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eflect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1468 
RIN  0578-AA20 

Conservation  Farm  Option 

AGENCY:  Commodity  Credit  Corporation, 


Department  of  Agriculture. 
ACTKW:  Final  rule. 


SUiyiMARY:  Section  335  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (the  1996  Act)  amended  the 
Food  Security  Act  of  1985  (the  1985 
Act)  estabhshing  the  Conservation  Farm 
Option  (CFO)  Program.  The  Commodity 
Credit  Corporation  (CCC)  administers 
the  CFO  imder  the  supervision  of  the 
Vice  President  of  the  CCC  who  is  the 
Chief  of  the  Natural  Resources 
Conservation  Service  (NRCS),  with 
concurrence  by  the  Executive  Vice 
President  of  the  CCC  who  is  the 
Administrator  of  the  Farm  Service 
Agency  (FSA).  This  final  rule  describes 
how  CCC  will  implement  CFO  as 
authorized  by  the  1985  Act,  responds  to 
comments  received  from  the  public 
during  the  comment  period,  and  makes 
clarifications  to  improve 
implementation  of  the  program. 
EFFECTIVE  DATE:  September  29, 1998. 
ADDRESSES:  This  rule  may  also  be 
accessed  via  Internet.  Users  can  access 
the  Natural  Resources  Conservation 
Service  (NRCS)  homepage  at  http:// 
www.nrcs.usda.gov;  select  the  1996 
Farm  Bill  Conservation  Programs  from 
the  menu. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Water  Issues  Team 
Leader,  Conservation  Operations 
Division,  Natural  Resources 
Conservation  Service;  phone:  202-720- 
3524;  fax:  202-720-4265;  e-mail: 
da.smith@usda.gov.  Attention:  CFO;  or 
Edward  Rail,  Economic  and  Policy 
Analysis  Staff,  Farm  Service  Agency; 


phone:  202-720-7795;  fax:  202-720- 
8261;  e-mail:  erall@wdc.fsa.usda.gov, 
Attention:  CFO. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  determined  that  this  final  rule  is 
significant  and  was  reviewed  by  OMB 
under  Executive  Order  12866.  Pursuant 
to  section  6(a)(3)  of  Executive  Order 
12866,  CCC  conducted  a  benefit-cost 
analysis.  The  analysis  estimates  CFO 
will  have  a  beneficial  impact  on  the 
adoption  of  conservation  practices  and, 
when  installed  or  applied  according  to 
technical  standards,  will  increase  net 
farm  income  through  a  reduction  in  soil 
erosion,  improved  water  quality,  and 
wildlife  habitat.  In  addition,  benefits 
would  accrue  to  society  through 
maintenance  of  long-term  productivity, 
enhancement  of  the  resource  base,  non- 
point  source  pollution  damage 
reductions,  and  wildlife  enhancements. 
As  a  volimtary  program,  CFO  will  not 
impose  any  obligation  upon  agricultural 
producers  or  owners  that  choose  not  to 
participate. 

A  copy  of  this  analysis  is  available 
upon  request  from  Daniel  Smith. 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington,  D.C.  20013- 
2890. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  CCC  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Analysis 

CCC  determined  through  an 
Environmental  Assessment  for  the 
Conservation  Farm  Option  Program, 
dated  January  15, 1998,  that  the 
issuance  of  this  final  rule  will  not  have 
a  significant  effect  on  the  hiunan 
environment.  Copies  of  the 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact  may  be 
obtained  from  Daniel  Smith, 
Conservation  Operations  Division, 
Natiu«l  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington,  DC  20013- 
2890. 

Paperwork  Reduction  Act 

No  substantive  changes  have  been 
made  in  this  final  rule  which  affect  the 


recordkeeping  requirements  and 
estimated  burdens  previously  reviewed 
and  approved  under  OMB  control 
number  0560-0174. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  final  rule  are  not 
retroactive.  Furthermore,  the  provisions 
of  this  final  rule  preempt  State  and  local 
laws  to  the  extent  such  laws  are 
inconsistent  with  this  final  rule.  Before 
an  action  may  be  brought  in  a  Federal 
court  of  compstent  jurisdiction,  the 
administrative  appeal  rights  afforded 
persons  at  7  CFR  parts  11  and  614  must 
be  exhausted. 

Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  Dfl994 

USDA  classified  this  final  rule  as  not 
major,  therefore,  pursuant  to  Section 
304  of  the  Department  of  Agriculture 
Reorganization  Act  of  1994,  a  risk 
assessment  is  not  required. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  CCC 
assessed  the  effects  of  this  rulemaking 
action  on  State,  local,  and  tribal 
governments,  and  the  pubUc.  This 
action  does  not  compel  the  expenditure 
of  $100  million  or  more  by  any  State, 
local,  or  tribal  governments,  or  anyone 
in  the  private  sector;  therefore  a 
statement  under  Section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Pursuant  to  5  U.S.C.  Sec.  808  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  it  has  been 
determined  by  CCC  that  it  is 
impractical,  uimecessary,  and  contrary 
to  the  public  interest  to  delay  the 
effective  date  of  this  rule.  Making  this 
final  rule  effective  immediately  will 
permit  CCC  to  obligate  fiscal  year  1998 
funds  which  would  otherwise  be 
forfeited.  Furthermore,  if  this  final 
pubhcation  is  further  delayed,  program 
implementation  will  not  begin  until 
2000.  Accordingly,  this  rule  is  effective 
upon  publication  in  the  Federal 
Register. 
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Discussion  of  Program 

Background 

The  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (the  1996  Act) 
(Pub.  L.  104-127,  April  4, 1996) 
amended  the  Food  Security  Act  of  1985 
(the  1985  Act)  (16  U.S.C.  3801  et  seq.) 
and  established  the  Conservation  Farm 
Option  (CFO)  pilot  program.  Under  the 
1985  Act,  CCC  is  authorized  under  CFO 
to  provide  direct  payment  to  producers 
of  wheat,  feed  grains,  upland  cotton, 
and  rice.  Accordingly,  other  entities, 
such  as  groups  which  coordinate, 
organize,  administer,  monitor,  and 
evaluate  pilot  projects  are  not  eligible 
for  direct  CCC  payment,  although  an 
organization  such  as  that  described  may 
be  reimbursed  by  the  landowner.  Upon 
a  landowner  or  producer's  request,  CCC 
will  provide  technical  support  to  assist 
in  implementing  the  provisions  of  this 
part.  Traditional  agricultural 
conservation  programs  have  provided 
farmers  and  ranchers  with  cost  share, 
land  retirement,  and  wetland  restoration 
payments  as  incentives  to  protect  and 
conserve  soil,  water,  and  other  natural 
resources.  However,  participation  in 
several  individual  programs  for  which  a 
fanner  could  be  eligible  may  require 
more  than  one  conservation  plan  and 
contract  for  the  farm  or  ranch,  and  it 
may  also  require  numerous  payments 
throughout  the  year  without  an 
assurance  that,  in  the  aggregate,  all  of 
the  farm's  environmental  needs  are  met. 
Through  CFO,  CCC  provides  a  single 
contract,  conservation  farm  plan,  and 
payment  for  implementation  of 
innovative  and  environmentally-sound 
methods  for  addressing  natural  resoiu^e 
concerns  and  results  in  the 
consolidation  of  payments  that  would 
have  been  available  under  the 
Conservation  Reserve  Program  (CRP), 
the  Wetlands  Reserve  Program  (WRP), 
and  the  Environmental  Quality 
Incentives  Program  (EQIP). 

NRCS  will  provide  overall  program 
management  and  implementation 
leadership  for  CFO,  including  technical 
leadership  for  conservation  planning 
and  implementation;  while  FSA  will  be 
responsible  for  the  administrative 
processes  and  procedures  for 
applications,  contracting,  program 
allocations  and  accounting. 

Participation  in  CFO  pilot  projects  is 
open  to  all  production  flexibility 
contract  holders  within  an  approved 
pilot  project  area  who  are  eligible  for 
CRP,  EQIP,  or  WRP,  without  regard  to 
race,  color,  national  origin,  gender, 
religion,  age,  disability,  political  beliefs, 
sexual  orientation,  and  marital  or  family 
status.  Persons  with  disabilities  who 
require  alternative  means  for 


commimication  of  program  information 
should  contact  USDA's  TARGET  Center 
at:  (202)  720-2600  (voice  and  TDD).  To 
nie  a  complaint  of  discrimination,  write 
USDA,  Director,  Office  of  Civil  Rights, 
Room  326W,  Whitten  Building,  14th 
and  Independence  Avenue,  S.W., 
Washington,  D.C.  20250-9410  or  call 
(202)  720-5964  (voice  or  TDD).  USDA  is 
an  equcil  opportimity  provider  and 
employer. 

Overview  of  the  Conservation  Farm 
Option  Pilot  Program 

As  specified  in  the  1985  Act,  the  CFO 
program  is  available  to  producers  of 
wheat,  feed  grains,  upland  cotton,  and 
rice.  Additionally,  owners  and 
producers  must  have  a  farm  with 
contract  acres  enrolled  in  CCC's 
production  flexibility  contracts 
established  under  Title  I  of  the  1996  Act 
and  meet  the  eligibility  requirements  in 
either  CRP.  EQIP,  or  WRP  in  order  to 
participate  in  the  CFO  program.  Owners 
and  producers  accepted  into  the  CFO 
must  enter  into  10-year  contracts,  which 
may  be  extended  an  additional  5  years. 

CFO  participation  is  determined  in  a 
two  step  process:  First,  CCC  selects  CFO 
pilot  project  areas  based  on  proposals 
submitted  by  the  public;  then,  CCC 
accepts  applications  fi-om  eligible 
producers  within  the  selected  pilot 
project  area. 

Pilot  Projects 

CFO  pilot  projects  are  intended  to 
address  resource  problems  and  needs 
that  are  well  documented  and  on  a  scale 
that  will  facilitate  the  evaluation  of  the 
effectiveness  of  the  systems  and 
practices  installed,  as  well  as  that  of  the 
entire  program.  CCC  will  select  CFO 
pilot  project  areas  based  on  the  extent 
that  the  proposal: 

1.  Demonstrates  innovative 
approaches  to  conservation  program 
delivery  and  administration; 

2.  Proposes  innovative  conservation 
technologies  and  systems; 

3.  Provides  assiuances  that  the 
greatest  amoimt  of  enviroiunental 
benefits  will  be  delivered  in  a  cost 
effective  manner; 

4.  Ensures  effective  monitoring  and 
evaluation  of  the  pilot  effort; 

5.  Considers  multiple  stakeholder 
participation  within  the  pilot  area; 

6.  Provides  additional  non-Federal 
funding;  and 

7.  Addresses  conservation  of  soil, 
water,  and  related  resources,  water 
quality  protection  or  improvement; 
wetland  restoration  and  protection;  and 
wildlife  habitat  development  and 
protection;  or  other  similar  conservation 
purposes. 


An  interdepartmental  committee 
made  up  of  representatives  of  several 
Federal  agencies  will  review  the 
proposals  and  make  recommendations 
to  the  NRCS  Chief,  who  is  a  Vice 
President  of  the  CCC,  based  on  criteria 
available  to  the  public  in  the  CFO 
proposal  package.  The  Chief,  NRCS, 
with  FSA  concurrence,  will  select 
proposals  for  funding. 

CFO  proposals  may  be  developed  for 
an  individual  or  group  of  eligible 
producers.  Individual  and  groups  that 
desire  to  coordinate  individual  producer 
plan  development  and  implementation 
activities  may  submit  pilot  project 
proposals.  If  the  proposal  is  funded,  the 
individual  or  group  will  be  responsible 
for  providing  leadership  in  the  overall 
local  planning  effort,  including 
activities  such  as  information  delivery, 
monitoring,  evaluation,  and 
coordination  with  local  agencies.  States 
or  subdivisions  thereof.  Tribal,  and 
Federal  agencies.  However,  because 
authorizing  legislation  specifies  that 
CFO  funds  are  available  only  to 
producers  of  wheat,  feed  grains,  upland 
cotton,  and  rice,  entities  not  meeting 
this  criteria  are  not  eligible  for  CCC 
payment.  Despite  the  restriction  on  CCC 
funding  third  parties,  producers  are  not 
precluded  from  making  a  payment  to  a 
third  party. 

Determining  Eligibility  Within  Approved 
Pilot  Project  Areas 

After  selection  of  pilot  project  areas, 
all  producers  or  owners  with  production 
flexibility  contracts  within  the  project 
area  and  who  are  eligible  for  eidier  CRP, 
EQIP,  or  WRP  will  be  eligible  to  enroll 
in  the  program.  The  1985  Act  requires 
eligible  producers  and  owners  to 
prepare  a  conservation  farm  plan,  which 
becomes  part  of  the  CFO  contract.  This 
conservation  farm  plan  can  be 
developed  for  a  portion  of  the  farm  or 
the  entire  farm.  The  plan  describes  all 
conservation  practices,  acreage  retired, 
and  wetland  restoration,  or  protection  - 
practices  to  be  implemented  and 
maintained  on  acreage  subject  to 
contract.  The  1985  Act  also  requires  the 
plan  to  contain  a  schedule  for  the 
implementation  and  maintenance  of  the 
practices  and  to  comply  with  highly 
erodible  land  and  wetland  conservation 
requirements  of  Title  XII  of  the  1985 
Act. 

The  1985  Act  further  requires 
participants  to  agree  to  forgo  payments 
under  CRP,  EQIP,  and  WRP.  In  Ueu  of 
these  payments,  the  1985  Act  requires 
the  Secretary  to  offer  annual  payments 
under  the  contract  that  are  equivalent  to 
the  payments  the  participant  would 
have  received  had  they  participated  in 
the  CRP,  EQIP,  or  WRP.  Because  of  this 
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statutory  requirement,  payments, 
payment  limitations,  participant  and 
land  eligibility  requirements,  and 
practices  for  CFO  are  determined 
utilizing  the  applicable  regulatory 
provisions  under  the  CRP,  EQIP,  and 
WRP.  Therefore,  this  final  regulation 
references  the  regulations  for  CRP  (Part 
1410),  EQIP  (Part  1466),  and  WRP  (Part 
1467)  when  setting  forth  the  provisions 
for: 

1.  Eligible  conservation  practices, 

2.  Eligibility  to  earn  land  retirement 
rental  payments, 

3.  Eligible  land  upon  which  such 
practices  can  be  installed  and  on  which 
such  land  retirement  rental  payments 
can  be  made, 

4.  The  eligibility  requirements  for  the 
participant, 

5.  The  pajmient  calculations,  and 

6.  The  payments  issued  to  a  "person" 
for  payment  limitation  purposes. 

For  example,  the  CFO  conservation 
farm  plan  and  contract  specify  a 
conservation  practice  on  field  1  similar 
to  those  eligible  imder  EQIP,  and  a  land 
retirement  rental  payment  and 
conservation  practice  on  field  2  similar 
to  those  eligible  under  CRP.  The 
regulations  in  Part  1466  for  EQIP  will  be 
referenced  to  determine  eligible 
practices,  eligible  land,  participant 
eligibility,  payment,  and  payment 
limitation  for  field  1.  Likewise,  the 
regulations  in  Part  1410  for  CRP  will  be 
referenced  to  determine  eUgible 
practices,  eligible  land,  participant 
eligibility,  land  retirement  rental 
pa)rment  and  conservation  cost-share 
pajrment,  and  payment  limitation  for 
field  2.  The  total  pajrments  calculated 
and  limited  by  the  applicable  provisions 
in  Parts  1466  and  1410  will  be  totaled 
to  determine  the  amoimt  which  will  be 
issued  for  the  CFO  annual  rental 
payment. 

Because  the  regulations  at  Parts  1410, 
1466,  and  1467  could  be  revised  which 
would  require  a  corresponding  revision 
of  this  part,  the  provisions  on  eligible 
practices,  eligible  land,  participant 
eligibility,  land  retirement  rental 
payment,  and  conservation  cost-share 
payment,  and  payment  limitation  are 
provided  for  CFO  through  references  to 
the  regulations  for  CRP,  EQIP,  and  WRP. 
CFO  is  not  authorized  to  acquire 
easements.  Therefore,  acreage  that  is 
subject  to  a  WRP  easement  will  not  be 
included  in  the  CFO  contract  and  WRP 
easement  payments  will  not  be 
incorporated  into  the  CFO  annual 
pajrment.  However,  CFO  will  be  used  to 
install  any  reasonable  practice  needed 
to  restore  wetlands,  and  appropriate 
adjacent  uplands. 

Although  CCC  funds  for  CFO  are  not 
authorized  for  technical  assistance, 


upon  a  participant's  request,  NRCS  may 
provide  technical  assistance  to  a 
participant.  Participants  may,  at  their 
own  cost,  use  qualified  professionals, 
other  than  NRCS  personnel,  to  provide 
technical  assistance,  such  as 
conservation  planning;  conservation 
practice  survey,  design,  layout,  and 
installation;  information,  education,  and 
training  for  producers;  and  training  and 
quality  assurance  for  professional 
conservationists.  In  all  situations,  NRCS 
retains  approval  authority  over  the 
technical  adequacy  of  work 
accomplished  by  non-NRCS  personnel 
for  the  purpose  of  maintaining 
compliance  within  CFO. 

Ranking  and  Selecting  Applications 
Within  Approved  Pilot  Project  Areas 

After  a  pilot  project  area  has  been 
approved,  the  NRCS  Chief  will  notify 
the  appropriate  group  or  individual. 
Once  notified,  the  individual  will 
contact  the  appropriate  NRCS  field 
office  to  complete  the  CFO  contract.  For 
group  proposals,  the  NRCS  Chief  will 
notify  the  appropriate  group  sponsor 
and  corresponding  NRCS  and  FSA  field 
offices.  Once  notified  CCC  will  accept 
applications  throughout  the  fiscal  year. 
Periodically,  as  determined  by  the  State 
Conservationist  based  on  the  needs  of 
the  pilot  project  area,  applications  will 
be  ranked  and  selected  according  to 
selected  ranking  criteria.  Once  the 
applicant  is  determined  to  be  eligible  to 
participate  in  CFO,  the  NRCS 
designated  conservationist  will  meet 
with  the  applicant  to  calculate  the  offer 
index.  The  offer  index  will  include:  an 
inventory  of  resources;  identification  of 
natural  resoiut:e  problems  and  concerns; 
treatment  needs;  incentive  payment 
levels;  and  cost-share  and  land 
retirement  rates  that  the  producer  may 
accept.  The  applicant  may  improve  his/ 
her  offer  index  by  one  or  more  of  the 
following:  providing  additional 
environmental  benefits  without 
increasing  the  program  costs,  or 
accepting  a  rate  or  payment  level  less 
than  the  estabUshed  rate  or  payment 
level.  The  designated  conservationist,  in 
consultation  writh  the  local  work  group, 
will  utilize  selected  ranking  criteria  to 
prioritize  applications  firom  the  same 
pilot  project  area.  The  designated 
conservationist,  in  consultation  with  the 
local  work  group,  will  rank  all 
applications  using  criteria  that  will 
consider: 

1.  The  degree  to  which  the 
application  is  consistent  with  the  pilot 
project  proposal; 

2.  The  environmental  benefits  that 
will  be  derived  by  applying  the 
conservation  practices  in  the 


conservation  farm  plan  which  will  meet 
the  purposes  of  the  program; 

3.  An  estimate  of  the  cost  of  the 
planned  conservation  practices,  the 
program  payments  that  vdll  be  paid  to 
the  applicant,  and  other  factors  for 
determining  which  applications  may 
present  the  least  cost  to  the  program; 
and 

4.  The  environmental  benefits  per 
dollar  expended. 

In  creating  this  criteria,  the  designated 
conservationist,  in  consultation  with  the 
local  work  group  will  consider  the 
following  factors: 

(1)  Soil  erosion; 

(2)  Water  quaUty; 

(3)  Wildlife  benefits; 

(4)  Soil  productivity; 

(5)  Conservation  compliance 
considerations; 

(6)  Likelihood  to  remain  in  conserving 
uses  beyond  the  contract  period, 
including  tree  planting  and  permanent 
wildlife  habitat; 

(7)  State  water  quality  priority  areas; 
and 

(8)  The  environmental  benefits  per 
dollar  expended. 

The  FSA  county  committee  will 
approve  funding  in  the  pilot  project  area 
in  accordance  with  the  NRCS  ranking. 

Payments 

When  enrolling  in  CFO,  the 
participant  enrolls  the  entire  farm,  as 
constituted  by  FSA.  Once  enrolled,  the 
individual  will  forego  accepting  any 
future  payment,  under  CRP,  EQIP,  or 
WRP  on  the  farm,  except  for  payments 
earned  but  not  paid  before  enrollment  in 
CFO. 

CCC  will  determine  annual  payments, 
subject  to  the  availability  of  funds, 
based  on  the  value  of  the  expected 
payments  that  would  have  been  paid  to 
the  participant  under  CRP,  EQIP,  or 
WRP.  For  example,  a  practice  that  is 
determined  eligible  under  WRP  will 
receive  the  cost-share  rate  for  that 
practice  in  accordance  with  WRP.  The 
same  holds  true  for  land  retirement  rates 
under  CRP  and  cost-share  rates  imder 
both  CRP  and  EQIP.  If  a  participant 
chooses  to  acquire  a  land  retirement 
rental  payment  and  also  wishes  to 
install  a  practice  on  that  particular 
parcel  in  which  he/she  is  receiving  the 
land  retirement  payment,  CRP  cost- 
share  rates  will  be  utilized.  For  new 
technologies  and  innovations,  the  cost- 
share  rate  received  will  be  equivalent  to 
that  received  under  EQIP.  Cost-share 
rates  shall  not  exceed  the  total  amounts 
calculated  among  these  three  programs. 
For  a  practice  that  is  eligible  under  all 
three  programs,  the  i>articipant  will 
chose  between  CRP,  EQIP,  or  WRP  to 
determine  what  type  of  cost-share  the 
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participant  will  receive.  Where  cost- 
share  payments  to  a  participant  exceed 
100  percent  of  the  actual  cost  of  the 
practice,  the  CCC  payments  to  a 
participant  shall  be  reduced  so  that  the 
total  financial  contributions  for  a 
structural  or  vegetative  practice  from  all 
public  and  private  entity  sources  do  not 
exceed  the  cost  of  the  practice. 

Cost-share  or  incentive  payments  will 
not  be  made  to  a^articipant  who  has 
applied  or  initiated  the  application  of  a 
conservation  practice  prior  to  approval 
of  the  contract. 

Transfeiring  from  CRP,  EQIP,  or  WRP  to 
CFO 

Producers  or  owners  who  wish  to 
participate  in  CFO  do  not  need  to  be 
enrolled  in  CRP,  EQIP,  or  WRP  to  be 
eligible  for  CFO.  Producers  or  owners 
who  are  currently  enrolled  in  CRP, 
EQIP,  or  WRP  must  terminate  the 
existing  contract(s).  Remaining  rights 
and  obligations  under  CRP,  EQIP,  or 
WRP  will  be  incorporated  into  the  new 
CFO  contract.  Practices  included  in  CRP 
or  EQIP  contracts  or  WRP  cost-share 
agreements  must  be  included  in  a  CFO 
contract  if  an  owner  or  producer  wishes 
to  participate.  Participants  in  CFO  with 
CRP,  EQIP,  or  WRP  practices 
incorporated  into  CFO  contracts  are 
responsible  for  operating  and 
maintaining  these  practices  for  the 
balance  of  the  period  specified  in  the 
original  program  contract,  unless 
otherwise  stated  in  the  conservation 
farm  plan  and  CFO  contract. 

In  cases  where  a  participant  transfers 
from  CRP  to  CFO,  the  participant  must 
ensure  that  net  environmental  benefits 
under  a  CRP  contract  are  maintained  or 
exceeded  under  the  CFO  contract.  For 
example,  a  landowner  who  was  enrolled 
imder  CRP  may  opt  to  crop  retired  land 
acreage,  once  the  acreage  is  enrolled 
under  CFO.  This  may  be  done  without 
liquidated  damages,  as  long  as  the 
environmental  benefits  under  the  former 
CRP  contract  are  maintained  or 
exceeded  for  the  whole  farm,  according 
to  the  approved  conservation  farm  plan 
and  CFO  contract.  Under  this  scenario, 
the  landowrner  may  forego  his  CRP 
rental  payment  and  receive  payments 
for  a  particular  structural  or  vegetative 
practice,  if  applicable. 

Analysis  of  Public  Comment 

On  April  2, 1998,  the  CCC  issued  a 
proposed  rule  with  requests  for 
comments  (63  FR  16142).  The  proposed 
rule  described  program  administration 
and  program  requirements  that  CCC 
would  use  to  implement  the  program. 
Thirty-three  responses,  containing 
nearly  200  specific  comments  were 
received  during  the  60-day  comment 


period.  Entities  responding  included 
individuals,  national  conservation 
organizations,  national  farm  and 
commodity  organizations,  national 
wildlife  organizations.  State  natural 
resource  agencies.  State  associations, 
and  community  development 
organizations.  Changes  in  this  final  rule 
are  based  on  consideration  of  the 
comments  received.  Other  minor 
changes  have  been  made  in  the  text  for 
clarity  and  to  facilitate  the  apphcation 
of  the  regulation. 

General  Comments 

Nine  comments  were  received  about 
the  comment  period  on  the  proposed 
regulation  and  the  pilot  project  proposal 
application  period  for  1998.  All  nine 
respondents  felt  the  time  constraints 
were  limiting.  Several  of  these 
respondents  commented  that  the 
application  process  occurred  at  an 
inappropriate  time  of  year,  planting 
season,  for  prospective  participants  to 
provide  serious  thought  into  the 
application  process.  Respondents  also 
had  difficulty  obtaining  information  on 
the  types  of  practices  that  would 
qualify.  One  respondent  commented 
that  the  time  constraint  provided  an 
advantage  to  existing  projects  and  there 
was  insufficient  time  to  develop  new  or 
innovative  ideas. 

Response:  CCC  believes  that  a 
sufficient  length  of  time  was  provided; 
however,  in  the  future,  consideration 
will  be  given  concerning  the  time  of 
year  that  the  request  for  proposals  is 
announced. 

Both  positive  and  negative  comments 
were  received  about  the  general  nature 
of  the  program.  Four  respondents  had 
reservations  about  the  program;  one 
respondent  was  disappointed  that  the 
CFO  program  appeared  to  be  a 
duplication  of  existing  programs; 
another  questioned  the  advantage  of 
enroUing  acreage  in  CFO  versus  the 
individual  conservation  programs;  and 
the  other  two  thought  the  program 
should  offer  more  flexibility.  One 
commented  on  the  program  goals  and 
requested  that  the  program  should 
encourage  innovative  activities.  One 
supported  implementing  CFO  in  a 
manner  consistent  with  the 
"Discussion"  section  of  the  preamble. 
One  indicated  the  program  has  the 
potential  to  be  a  true  locally  led  process 
with  opportunities  for  partners  to 
implement  a  program  without 
sideboards  or  constraints  imposed  by  a 
State  Committee. 

Response:  CCC  intends  for  the  CFO 
program  to  be  a  flexible  program  that 
offers  participants  an  opportunity  to 
treat  all  of  their  natural  resource 
concerns  on  the  farm  without  limiting 


planning  efforts  to  certain  types  of 
acreage.  It  enables  the  participant  to 
achieve  the  environmejital  benefits  of 
all  the  other  programs  under  a  single 
contract  and  a  single  conservation  farm 
plan.  Although  the  CFO  has  these 
advantages,  tibe  CFO  program  is  still 
subject  to  the  sideboards  established  in 
the  authorizing  language.  CCC  is 
required  to  consider  certain  provisions 
in  the  other  programs  such  as  eligible 
practices,  payments  the  participant 
would  have  received  imder  these 
programs  when  determining  CFO 
payments,  and  county  land  retirement 
acreage  limitations.  CCC  appreciates 
these  comments,  however,  Uiese 
comments  do  not  address  language  in 
the  regulation.  Therefore,  changes  have 
not  been  made  in  the  final  regulation  as 
a  result  of  these  comments. 

Two  comments  were  received 
regarding  agency  workload  concerns 
and  the  lack  of  NRCS  personnel 
available  to  handle  the  additional  work 
created  by  CFO. 

Response:  USDA  considered  these 
comments;  however,  it  believes  that  the 
additional  work  caused  by  CFO  vdll  be 
manageable.  These  comments  did  not 
justify  a  modification  to  the  final  rule. 

Forms 

Twelve  comments  were  received  on 
the  application  form.  Five  of  these 
respondents  felt  the  application  was 
difficult  to  understand,  intimidating  or 
frustrating.  One  of  these  respondents 
indicated  that  although  the  form  was  a 
detriment  to  the  program,  they  were 
provided  support  from  USDA  staff 
which  enabled  the  form  to  be 
completed.  One  respondent  requested 
that  the  application  include  more 
details,  especially  where  innovative 
practices  are  discussed.  One  respondent 
indicated  farmers  were  most  frustrated 
with  presenting  budget  information. 
These  farmers  questioned  how  limip 
sum  payments  would  be  used  in 
determining  costs  and  benefits  of  the 
project;  how  will  it  impact  ranking 
without  providing  more  information; 
whether  there  are  project  or  individual 
contract  limitations;  and  whether 
contributions  from  other  sources  have  to 
be  secured  at  the  time  the  proposal  is 
written.  One  respondent  commented  on 
the  length  of  time  it  took  to  complete 
the  form.  It  took  this  respondent  twice 
as  long  to  complete  the  work  as  was 
projected  by  CCC.  Clarification  is 
needed  in  instructional  materials. 
However,  this  respondent  indicated  that 
the  process  was  beneficial  because  it 
forced  the  producer  to  articulate  the 
long-range  goals  for  the  farm.  Two 
respondents  submitted  positive 
comments  about  the  process,  citing  the 
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instructional  addendum  and  the 
availability  of  the  scoring  sheet  to 
prospective  participants.  One 
respondent  recommended  CCC 
determine  through  a  public  forum 
whether  a  CFO-specific  form  would  be 
more  appropriate. 

Response:  Although  these  comments 
do  not  directly  relate  to  the  provisions 
in  the  proposed  rule,  CCC  plans  to 
reexamine  the  application  form,  and 
where  necessary  revise  it,  prior  to  the 
start  of  fiscal  year  2000,  the  next  time 
when  CCC  will  solicit  the  public  for 
CFO  pilot  project  area  proposals.  CCC 
believes  that  monitoring  and  evaluation 
of  the  fiscal  year  1998  pilot  project  areas 
will  assist  in  making  this  application 
form  more  concise  and  user-friendly.  In 
addition  to  revising  the  application 
form,  CCC  will  analyze  the  instructional 
materials  and  the  application  process  to 
detennine  where  it  can  be  improved  for 
the  next  proposal  submission  period. 
The  public  burden  estimate  related  to 
completing  the  form  will  also  be 
evaluated  to  determine  whether 
adjustments  need  to  be  made. 

CFO  Interface  With  Other  Conservation 
Programs 

Twenty-two  comments  were  received 
regarding  the  relationship  between  CFO 
and  the  CRP,  WRP,  and  EQIP.  Ten  of 
these  comments  sin^ply  requested 
clarification  of  how  the  interface 
between  the  three  programs  will  be 
handled.  Eight  respondents  were 
concerned  about  the  ability  to  switch 
from  CRP,  EQIP,  or  WRP  to  CFX)  and 
expressed  that  penalties  should  not 
apply.  One  comment  was  concerned 
about  whether  payment  Umitations 
applied,  and  five  sought  innovative 
practices  and  project  designs  that  may 
not  be  permitted  under  the  other 
conservation  programs. 

Three  respondents  commented  that 
CFO  could  be  a  positive  alternative  to 
CRP;  however,  one  of  these  warned 
against  creating  a  program  like  CRP 
because  of  its  adverse  impacts  on 
certain  farmers.  For  one  respondent  this 
comment  was  due  to  CRP's  impact  on 
persons  wanting  to  lease  acreage  for 
agricultiu^l  activities;  the  second 
respondent  wanted  CFO  to  be  available 
to  diose  whose  acreage  was  not  accepted 
into  CRP.  One  respondent 
recommended  that  CFO  have  no  impact 
on  WRP  30-year  or  permanent 
easements.  Two  comments  were 
received  regarding  program  payments. 
One  respondent  requested  that  the  WRP 
component  of  a  CFO  contract  only 
consider  potential  cost-share  payments 
and  the  other  requested  that  CRP 
payments  remain  separate  from  CFO 
contracts  due  to  the  high  cost  and 


concern  about  contract  payment 
limitations. 

Response:  CCC  agrees  that  the 
proposed  nile  provided  little 
information  regarding  the  relationship 
between  CFO  and  the  other 
conservation  programs.  Language  has 
been  clarified  and  sections  revised 
throughout  the  rule  to  provide 
clarification  regarding  the  impact  of 
persons  offering  acreage  for  CFO  when 
they  are  already  participating  in  CRP, 
WRP,  or  EQIP  or  when  they  have  land 
that  is  eligible  for  these  programs.  To 
clarify,  producers  or  owners  who  wish 
to  participate  in  CFO  do  not  need  to  be 
enrolled  in  CRP,  EQIP,  or  WRP  to  be 
eligible  for  CFO. 

However,  eligible  producers  or 
owners,  in  an  approved  pilot  project 
area  who  are  currently  enrolled  in  CRP, 
EQIP,  or  WRP  must  terminate  such 
contracts  and  transfer  the  remaining 
practices  and  land  retirement  rental 
payments  to  a  CFO  contract.  In  cases 
where  a  participant  transfers  bom  CRP 
to  CFO,  die  participant  must  ensiu«  that 
net  environmental  benefits  under  a  CRP 
contract  are  maintained  or  exceeded 
under  the  CFO  contract.  The  landowner 
is  also  required  to  maintain  practices 
that  were  enrolled  imder  the  terminated 
CRP  or  EQIP  contract,  or  WRP  cost- 
share  agreement.  These  remaining  rights 
and  obhgations  under  CRP,  EQIP,  or 
WRP  will  be  incorporated  into  the  new 
CFO  contract.  Practices  included  in  CRP 
or  EQIP  contracts  or  WRP  cost-share 
agreements  must  be  included  in  a  CFO 
contract  if  an  owner  or  producer  wishes 
to  participate,  unless  otherwise  stated  in 
the  approved  conservation  farm  plan 
and  CFO  contract.  Participants  in  CFO 
with  CRP,  EQIP,  or  WRP  practices 
incorporated  into  CFO  contracts  are 
responsible  for  operating  and 
maintaining  these  practices  for  the 
balance  of  the  period  specified  in  the 
original  program  contract,  unless  the 
lifespan  of  the  practice  has  been 
extended  imder  the  CFO  contract. 

The  CFO  authorizing  language 
provides  that  in  exchange  for  CFO 
payments,  the  participant  shall  not 
participate  in  and  shall  forgo  payments 
under  CRP,  WRP  and  EQIP.  Therefore, 
a  CFO  participant  cannot  offer  to  enroll 
CFO  contract  acreage  in  CRP.  EQIP,  or 
WRP.  Likewise,  when  the  CFO  contract 
is  approved  any  existing  CRP  or  EQIP 
contract,  or  WRP  cost-share  agreement 
will  be  simultaneously  terminated 
without  penalty.  CFO  will  not  impact 
any  acreage  subject  to  a  WRP  easement 
nor  will  this  acreage  be  included  in  a 
CFO  contract.  Payments  that  have  been 
earned  before  the  CFO  contract  is 
approved  may  be  provided  to  the 
producer  or  ownerunder  the  terms  of 


that  program.  Future  payments  that 
would  have  been  earned  under  such 
contract  or  agreement  will  be 
incorporated  into  the  CFO  contract  and 
included  in  the  CFO  payment.  The  CFO 
authorizing  language  has  no  payment 
limitation.  Payment  limitation  will 
apply  to  the  extent  that  the  total 
payments  calculated,  in  accordance 
with  Parts  1466, 1467  and  1410,  are 
Umited  in  the  appUcable  provisions  in 
Parts  1466  and  1410.  The  payments  will 
be  totaled  to  detennine  the  amoimt 
which  will  be  issued  for  the  CFO  annual 
payment. 

Third  Party  Organization 
Administrative  Issues 

Sixteen  comments  were  received 
regarding  other  organizations 
performing  certain  activities  under  CFO. 
Eleven  respondents  requested  that  CFO 
provide  funding  to  non-government, 
non-profit  organizations.  One  of  these 
respondents  requested  that  the  final  rule 
add  specific  authorization  for  direct 
funding  for  group  proposals  for  project 
planning,  education,  outreach, 
conservation  farm  research  design, 
monitoring,  evaluation,  and 
administration.  Another  recommended 
20  percent  of  a  pilot  project  funds  be 
available  to  pay  for  the  services  of  the 
proposing  organization,  including  non- 
profits. According  to  the  -respondent, 
CFO  will  never  reach  its  full  potential 
if  only  individual  farmers  apply. 
Another  respondent  commented  that  it 
is  an  "administrative  nightmare"  to 
have  after-the-fact  subcontracting  with 
each  individual  participant  which 
results  in  higher  administrative  costs. 
Several  comments  were  related  to  the 
role  of  non-profit  organizations  and 
state  and  local  agencies  within  the 
context  of  CFO.  While  one  respondent 
requested  clarification  of  the  role  of 
local  non-profit  organizations,  another 
comment  suggested  that  USDA  should 
develop  incentives  for  state  and  field 
offices  to  be  more  proactive  in  program 
implementation.  One  respondent 
requested  that  funding  be  available  for 
information  outreach  efforts  to  change 
behavior  and  achieve  practice  adoption. 

Response:  Under  the  1985  Act,  CCC  is 
authorized  under  CFO,  to  provide  direct 
payment  to  producers  of  wheat,  feed 
grains,  upland  cotton,  and  rice. 
Accordingly,  other  entities,  such  as 
groups  which  coordinate,  organize, 
administer,  monitor,  and  evaluate  pilot 
projects  are  not  eligible  for  direct  CCC 
payment,  although  an  organization  such 
as  that  described,  may  be  reimbiu^ed  by 
the  landowner. 
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Program  Administration 

Fourteen  comments  were  received 
regarding  program  administration.  One 
respondent  requested  general 
clarification.  Three  respondents 
requested  that  states  and  local  entities 
be  permitted  to  participate  in  the 
process  of  implementing  the  program  by 
either  contracting  through  private 
businesses  or  by  allocating  program 
funds  to  these  organizations  through  a 
grant  or  loan  program. 

Response:  Under  the  1985  Act,  CCC  is 
authorized  under  CFO  to  provide  direct 
payment  to  producers  of  wheat,  feed 
grains,  upland  cotton,  and  rice.  Other 
entities,  such  as  groups  which 
coordinate,  organize,  administer, 
monitor,  and  evaluate  pilot  projects  are 
not  eligible  for  CCC  pajmrient,  although 
an  organization  such  as  that  described, 
may  be  reimbursed  by  the  landowner. 

One  comment  requested  that  the  role 
of  the  Federal-state-local  relationship  be 
clarified. 

Response:  CCC  will  coordinate  with 
Federal,  state,  and  local  agencies  where 
necessary  and  has  attempted  to  clarify 
this  intent  throughout  Part  1468.  For 
example,  the  final  rule  has  clarified  that 
the  local  work  group  assists  in  ranking 
CFO  applications. 

One  respondent  encouraged  USDA  to 
integrate  and  coordinate  CFO  pilot 
project  areas  with  state-level 
recommendations  already  identified  in 
conservation  programs.  However, 
existing  rankings  of  affected  watersheds 
for  other  farm  bill  or  state  programs 
should  not  completely  supersede  local 
efforts  to  delineate  new  watersheds  or 
areas  for  consideration. 

Response:  CCC  concurs  with  this 
philosophy  and  believes  that  the 
participation  of  the  local  work  group 
will  assist  in  integrating  pilot  project 
areas  with  state-level  recommendations; 
however,  direct  proposal  submission  to 
the  national  level  will  also  assist  lower 
state-ranked  watersheds  to  acquire  some 
assistance  if  that  pilot  project  area  meets 
CFO  objectives  and  requirements. 

One  comment  requested  clarification 
on  whether  Soil  and  Water  Conservation 
District  (SWCD)  cost-sharing  programs 
can  be  identified  as  partnership 
contributions,  or  if  a  specific  allocation 
for  a  specific  proposal  must  be  secured. 

Response:  Soil  and  Water 
Conservation  District  contributions, 
including  technical  and  cost-share 
assistance,  may  be  considered 
partnership  contributions.  Currently, 
CCC  does  not  have  specific 
requirements  as  to  the  extent  that 
matching  funds  must  be  secured  from    " 
other  agencies  or  organizations. 

One  comment  urges  CCC  to  actively 
seek  to  develop  cooperative  agreements 


or  Memorandums  of  Understanding 
(MOUs)  at  the  local,  state  and  Federal 
levels  to  ensure  compliance  with  state 
cmd  Federal  regulations  for  farmers  and 
ranchers  to  participate.  Two  responses . 
were  received  regarding  the  impact  of 
the  Endangered  Species  Act  and  other 
environmental  requirements  on  CFO 
participants.  One  respondent  indicated 
that  landowners  need  assurance  that  the 
actions  they  undertake  under  the  CFO 
which  benefit  endangered  and/or 
threatened  species  will  not  result  in 
penalties  during  or  after  the  contract 
period.  Without  a  cooperative 
agreement  between  CCC  and  the  U.S. 
Fish  and  Wildlife  Service  (FWS) 
integrating  "safe  harbor"  type 
assurances  into  the  CFO,  or  a  formal 
recognition  by  FWS  of  CFO  plans  as 
habitat  conservation  plans,  landowners 
will  not  have  adequate  legal  protection. 
The  other  respondent  provided  that  any 
MOU  or  agreements  should  provide 
reduced  liability  associated  with  off- 
farm  environmental  degradation  or 
nuisance  law  suits.  This  so-called  "safe 
harbor"  or  environmental  assurance  that 
incorporates  relief  from  additional 
regulations  and  enforcement  is 
necessary  to  ensiu^  active  voluntary 
participation. 

Response:  Where  local  and  State 
people  request  NRCS  to  arrange  such 
cooperative  agreements  to  ensure 
compliance  with  state  regulations, 
NRCS  is  authorized  to  enter  into  these 
agreements.  However,  in  situations  such 
as  the  Endangered  Species  Act,  while 
CCC  is  sensitive  to  its  requirements, 
CCC  does  not  have  the  authority  to 
provide  safe  harbor  for  those  wishing  to 
ensure  compliance  with  other  Federal 
regulations,  including  the  Endangered 
Species  Act. 

Three  conunents  were  received 
regarding  the  joint  program 
administration  between  NRCS  and  FSA. 
One  respondent  indicated  the 
administration  provisions  are  confusing 
as  written;  the  second  respondent  did 
not  want  joint  agency  concurrence  on 
environmental  issues.  The  third 
respondent  wanted  to  know  which 
agency  ensures  proper  administration  of 
the  program  and  what  is  the  role  of  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES). 

Response:  Administration  of  CFO  is 
shared  by  the  Natural  Resources 
Conservation  Service  and  the  Farm 
Service  Agency.  NRCS  will  provide 
overall  program  management  and 
implementation  leadership  for  CFO, 
including  technical  leadership  for 
conservation  planning  and 
implementation,  while  FSA  will  be 
responsible  for  the  administrative 
processes  and  procedures  for 


applications,  contracting,  program 
allocations  and  accounting.  CCC 
believes  that  CSREES  will  play  an 
instrumental  role  in  assisting  with 
outreach  and  education  both  within  and 
outside  selected  pilot  project  areas.  As 
a  result  of  these  comments.  Section 
1468.2  has  been  revised  to  provide 
clarification  regarding  the 
responsibilities  of  the  agencies  involved 
with  implementing  the  program. 

One  respondent  recommended  a  new 
section  (f)  be  added  to  indicate  that 
NRCS  smd  FSA  shall  cooperate  and 
make  the  best  use  of  agency  programs 
that  support  CFO  management  and 
implementation,  including,  but  not 
limited  to  programs  that  support 
assessment  and  planning  activities. 

Response:  This  recommendation  has 
not  been  adopted  as  the  regulation  is 
sufficiently  flexible  to  permit  this 
activity. 

Definitions 

Three  respondents  requested  that  the 
definition  of  "conservation  farm  plan" 
be  changed.  All  respondents  felt  the 
definition  in  the  proposed  regulation 
does  not  reflect  the  most  recent 
information  on  farm  planning.  One 
respondent  requested  the  definition  be 
expanded  to  indicate  that  conservation 
plans  should  be  based  on  an  adequate 
assessment  of  conservation  needs.  The 
other  two  respondents  requested  more 
extensive  changes  to  reflect  participant's 
resource  problems  and  ecologically 
based  management  of  the  whole  farm  or 
ranch. 

Response:  The  definition  of 
conservation  farm  plan  has  been  altered 
to  match  the  definition  found  in  NRCS' 
National  Plarming  Procedures 
Handbook  (NPPH).  This  has  been  done 
in  order  to  create  consistency  across 
USDA  program  boimdaries. 

One  respondent  recommended 
revising  the  definition  of  technical 
assistance  to  include  reference  to  site- 
specific  assessments. 

Response:  CCC  believes  that  site- 
specific  assessments  are  an  integral  part 
of  the  conservation  plaiming  process 
and  have  been  adopted  throughout  the 
National  Planning  Procedures 
Handbook  (NPPH),  NRCS'  policy 
manual  for  conservation  planning. 
According  to  the  NPPH,  site-specific 
assessments  are  necessary  in  planning; 
therefore,  any  reference  to  conservation 
farm  plans  or  conservation  planning 
assumes  that  a  site-specific  assessment 
has  been  conducted. 

One  respondent  requested  that  the 
definition  of  conservation  practices  be 
amended  to  allow  for  practices 
approved  by  NRCS  for  experimentation 
and  testing. 
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Response:  NRCS  existing  standards 
and  specifications  for  interim  practices 
already  permit  experimentation  and 
testing:  therefore,  this  recommendation 
has  not  been  adopted. 

One  respondent  recommended  the 
definition  of  land  management  practice 
be  revised  to  include  "resource 
conserving  crop  rotations,  cover  crop 
management,  and  soil  organic  matter 
and  carbon  sink  management." 

Response:  Tbe  sample  of  land 
management  practices  included  in  the 
definition  was  not  intended  to  identify 
all  potential  practices.  However,  CCC 
adopted  this  recommendation  to  ensure 
users  of  this  regulation  understand  that 
the  term  "land  management  practices" 
includes  resource  conserving  crop 
rotations,  cover  crop  management,  and 
organic  matter  and  carbon  sink 
management. 

Ten  respondents  requested 
clarification  of  the  term,  A  innovative 
technologies." 

Response:  A  definition  of  innovative 
technologies  has  been  included  in 
Section  1468.  3. 

Several  other  comments  were 
received  regarding  the  definitions  in  the 
proposed  regulation.  CCC  determined 
that  the  definitions  of  these  other  terms 
are  sufficiently  flexible  to  meet  the 
needs  of  the  respondent  and  the 
program. 

Program  Requirements 

Five  respondents  requested  the 
requirement  that  a  producer  be 
participating  in  production  flexibility 
contracts  be  removed.  One  of  these 
respondents  indicated  this  requirement 
would  make  implementation  of  CFO  on 
Tribal,  allotted  or  Indian  trust  land 
impossible.  While  another  indicated  it 
may  adversely  impact  limited  resource 
and  minority  fanner's  participation. 

Response:  CCC  cannot  adopt  this 
recommendation  because  the  CFO 
authorizing  language  requires  that  a 
producer  be  participating  in  the 
Agriculttu«  Market  Transition  Program 
and  have  a  production  flexibility 
contract  in  order  to  participate  in  CFO. 

Two  respondents  recommended 
subsection  (a)  be  revised  to  include 
sustainable  agriculture  production 
practices  and  crop  rotation  systems. 

Response:  CCC  oelieves  that  the  term 
"conservation  practices"  embodies  the 
concept  of  sustainable  agricultiual 
practices.  This  includes  resovuce- 
conserving  practices,  such  as  crop 
rotation  systems,  conservation  tillage, 
and  other  sustainable  agricultural 
practices. 

One  respondent  requested  provisions 
regarding  persons  who  inherited 
property  or  obtained  the  property  as  a 


result  of 'death  but  did  not  have  a 
producer  interest  in  the  property  when 
eligibility  of  the  program  was 
determined. 

Response:  The  final  rule  has  been 
reviseid  in  section  1468.5  to  clarify  the 
eligibihty  of  persons  who  obtain  interest 
in  acreage  as  a  result  of  death.  Under 
CFO,  eligibility  requirements  mimic  the 
eligibility  requirements  of  CRP,  EQIP, 
and  WRP,  depending  on  which  program 
is  the  source  of  CFO  practices  to  be 
implemented. 

One  respondent  recommended  the 
language  in  subpart  (c)(4)  be  revised  to 
indicate  that  CCC  will  consider  whether 
the  participant  has  conducted  adequate 
assessment  activities  to  identify 
resource  needs  when  considering  the 
acceptability  of  the  plan. 

Response:  CCC  believes  that  the 
conservation  planning  process 
adequately  takes  into  account 
assessment  activities  in  identifying 
resource  needs. 

One  respondent  questioned  whether 
CFO  participation  would  preclude 
participation  in  any  future  USDA  or 
other  Federal  conservation  or 
environmental  protection  incentive 
programs  and  whether  producers  or 
owners  are  foregoing  other  program  by 
their  participation  in  CFO. 

Response:  The  CFO  authori2dng 
language  only  requires  that  participants 
forego  participation  in  the  Conservation 
Reserve  Program  (CRP),  the  Wetlands 
Reserve  Program  (WRP)  and  the 
Environmental  Quality  Incentives. 
Program  (EQIP)  for  the  term  of  the  CFO 
contract.  Participation  in  CFO  does  not 
necessarily  inhibit  a  person  from 
participating  in  other  USDA  programs, 
such  as  the  Wildlife  Habitat  Incentives 
Program,  Forestry  Incentives  Program, 
etc. 

One  respondent  questioned  whether 
CFO  proposals  are  limited  to  only  pilot 
areas. 

Response:  Currently,  CFO  is 
authorized  as  a  pilot  program  in  the 
1985  Act.  As  a  result,  it  is  limited  to 
pilot  project  areas.  These  pilot  project 
areas  will  test  not  only  practices,  but 
also  the  program,  itself. 

This  section  has  been  revised 
throughout  the  rule  for  clarity,  and 
therefore  no  specific  references  to 
section  numbers  have  been  made. 

Innovative  Technology 

Several  comments  were  received 
regarding  innovative  technology.  Eight 
of  these  respondents  indicated  the  final 
regulation  needs  to  provide  more 
information  about  the  use  of  innovative 
technology.  One  respondent  wanted  the 
innovative  technology  to  have  scientific 
merit  and  a  high  chance  of  success 


before  tax  dollars  are  expended  on 
testing  such  technology.  One 
respondent  indicated  that  innovative 
projects  cannot  be  planned  in  fiscal  year 
1998.  This  respondent  provided 
administrative  alternatives  to  solve  this 
issue.  Another  respondent  identified 
technolo^es  such  as  remote  sensing, 
satellite  and  aerial  imaging  that  wiU 
offer  the  ability  to  identify  what  plant 
nutrients  are  available  in  crops,  identify 
stress  points  in  a  field  as  well  as 
identify  drainage  problems  in  fields. 
Two  respondents  recommended  that  the 
regulation  be  revised  to  indicate  that 
practices  need  not  be  eligible  under 
EQIP,  CRP,  or  WRP,  as  long  as  they  are 
approved  by  the  NRCS. 

One  respondent  wanted  clarification 
regarding  the  process  for  approving 
innovative  technologies.  This 
respondent  wanted  language  added  to 
encourage  innovation  and  to  stimulate 
experimentation  and  adaptive  research 
and  demonstration. 

Response:  To  be  considered  as  an 
eligible  conservation  practice,  the 
innovative  technology  must  provide 
beneficial,  cost-effective  approaches  for  "^ 
participants  to  change  or  adopt 
operations  to  conserve  or  improve  soil, 
water,  or  related  natiu-al  resources. 
Innovative  technologies  and  practices 
are  authorized  under  CFO.  Payment  for 
innovative  technologies  is  limited  to 
what  would  be  received  under  EQIP 
since  EQIP  is  the  only  program  of  the 
three  programs  which  authorizes 
innovative  technologies.  NRCS  will 
authorize,  at  the  state  and  national  level, 
interim  practice  standards  and  cost- 
share  payments  for  innovative 
technologies  that  it  deems  has  an 
environmental  benefit.  The  policy 
outlining  innovative  practices  and 
technology  is  further  clarified  in  1468.7. 

CFO  Pilot  Project  Areas 

Eleven  comments  were  received 
regarding  CFO  pilot  program  area 
proposals.  One  respondent  provided 
that  as  a  result  of  the  leadership 
requirements  in  the  overall  planning 
process,  it  is  doubtful  that  individual 
fanners  will  participate. 

Response:  CCC  disagrees  with  this 
comment.  One  himdred  twenty-one 
applications,  covering  over  14  million 
acres  were  received  from  farmers  or 
farm  groups.  Forty-two  of  these 
prop^als  were  &x>m  individual  formers. 
CCC  believes  that  had  farmers  been 
provided  more  time  to  develop 
proposals,  the  niunber  of  submitted 
proposals  would  have  grown 
substantially.  This  comment  is  fiot 
reflected  in  the  text  of  the  final 
regulation. 
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,    One  respondent  supported  wetland 
restoration  and  protection  through  CFO 
but  expressed  concern  regarding 
converting  valuable  wildlife  habitats  to 
wetlands.  The  respondent  requested 
that  the  pilot  projects  include 
evaluations  for  the  quality  of  existing 
habitats  that  may  be  destroyed  for 
wetland  creation  projects. 

Response:  As  outlined  in  1468.20,  the 
NRCS  designated  conservationist  will 
work  with  the  applicant  to  ensure  that 
wildlife  benefits  will  be  accounted  for 
when  determining  the  ranking  of  the 
application.  CCC  believes  that  the  site 
assessment  conducted  during  the 
conservation  planning  process  with  the 
participant  will  give  a  good  indication 
of  what  habitats  to  protect,  conserve,  or 
create. 

One  respondent  indicated  the  small 
acreage  requirement  provides  a 
disincentive  for  group  projects. 

Response:  CFO  does  not  have  a 
maximum  acreage  requirement  in  the 
final  rule;  however,  the  CCC  process 
scoring  sheet  does  award  points  to 
project  areas  under  32,000  acres.  For 
areas  less  than  64,000  acres,  which  have 
less  than  25  inches  per  year  in  annual 
precipitation  or  are  predominantly 
forest  or  rangeland,  the  acreage  points 
are  also  awarded.  CCC  supports  this 
rationale  due  to  limited  funds  in  the 
initial  years;  however,  as  funding 
increases,  CCC  anticipates  that  targeting 
to  larger  acreage  may  become  more 
prevalent.  If  CCC  changes  the  targeting 
to  larger  acreage,  CCC  will  adjust  the 
scoring  accordingly. 

One  respondent  recommended  a 
criterion  be  added  to  reflect  the  Scoring 
Sheet's  preference  for  smaller  rather 
than  larger  pilot  projects  or  areas. 

Response:  This  comment  was 
considered;  however,  it  was  not 
reflected  in  the  text  of  the  final  rule, 
since  the  amount  of  points  awarded  for 
each  criterion  is  not  specified  in  the 
final  rule.  In  any  case,  the  points 
awarded  for  size  on  the  CCC-1211  are 
sufficient  and  further  criteria  for  size 
limitations  are  not  necessary. 

One  respondent  indicated  that 
innovative  practices  need  more  points 
in  order  to  be  funded. 

Response:  This  comment  was 
considered;  however,  it  was  not 
reflected  in  the  text  of  the  final  rule. 
CCC  believes  that  the  points  allocated  to 
innovative  technologies  are  sufficient. 

One  respondent  indicated  that  the 
1998  pilot  project  area  response  was  not 
reflective  of  program  interest.  Program 
interest  was  severely  comprised  by  a 
short  timeframe  at  the  worst  time  of 
year;  lack  of  access  to  information  and 
forms  at  the  local  level;  and  disallowing 
non-NRCS  entities  to  apply  for  funds 


despite  explicit  encouragement  *to 
apply. 

Response:  In  the  future,  CCC  will  take 
into  consideration  the  timing  of  when 
the  request  for  proposals  is  announced 
and  ensure  that  adequate  information 
and  forms  are  provided  at  the  local 
level.  This  comment  was  considered; 
however,  it  was  not  germane  to*the 
development  of  the  final  rule. 

One  respondent  requested  that 
applications  be  approved  under  a 
continuous  sign-up  basis. 

Response:  Once  a  pilot  project  area 
has  been  approved,  CCC  will  accept 
applications  throughout  the  year.  CCC 
will  rank  and  select  applicants'  offers 
periodically,  as  determined  by  the  State 
Conservationist,  based  on  the  needs  of 
the  pilot  project  area.  This  process  is 
clarified  in  §  1468.20. 

One  respondent  requested  that  the 
language  in  (a)(2)  reflect  the  7-point 
criteria  found  in  the  "Discussion  of  the 
Program"  section  of  the  proposed 
regulation. 

Response:  This  recommendation  has 
been  adopted. 

One  respondent  recommended  that 
priority  be  given  to  proposals  that  could 
not  be  funded  by  other  programs  such 
as  CRP,  EQIP,  and  WRP. 

Response:  This  recommendation  has 
not  been  adopted  due  to  the  fact  that  it 
may  limit  USDA's  ability  to  enroll  some 
of  the  Nation's  most  environmentally 
sensitive  areas. 

Three  respondents  requested  new 
language  be  included  that  would  require 
CCC  to  evaluate  whether  the  participant 
has  conducted  adequate  assessment 
activities  to  identify  resource  needs 
when  selecting  proposals.  Another 
respondent  wanted  the  regulation  to 
emphasize  the  necessity  for  assessment 
and  planning.  At  a  minimum,  CCC 
should  reward  detailed  assessment  and 
planning  by  those  who  partake  in  these 
activities  by  enhancing  their  eligibility 
for  the  program. 

Response:  CCC  agrees  with  the  need 
for  adequate  assessment  and  believes 
that  for  the  most  part,  the  content  and 
quality  of  the  proposals  which  are 
received  will  indicate  how  much 
assessment  and  planning  has  been 
conducted. 

Five  respondents  commented  on  the 
selection  process.  Four  of  these 
respondents  commented  on  the  national 
process  and  one  requested  clarification 
regarding  how  applicants  in  approved 
pilot  areas  will  be  ranked  at  the  national 
and  local  levels.  Two  respondents 
requested  that  local  and  state  or  other 
entities  with  an  interest  in  CFO  be 
permitted  to  be  involved  in  the  review 
of  the  proposals.  One  respondent 
indicated  that  the  national  team  review 


should  also  include  filtering  out 
proposals  which  are  not  based  on 
"sound  science  or  research".  One 
respondent  commented  that  national 
.  reviewers  may  lack  the  experience 
necessary  to  competently  review 
"innovative"  proposals.  This 
respondent  provided  recommendations 
for  obtaining  the  required  experience  to 
make  competent  recommendations  to 
the  selecting  official. 

Response:  Periodically,  a  request  for 
proposals  will  be  announced  in  the 
Federal  Register.  In  this  request,  CCC 
will  solicit  proposals  from  individuals, 
States,  or  subdivisions  thereof.  Tribes, 
universities,  and  other  organizations  to 
cooperate  in  the  development  and 
implementation  of  CFO  pilot  programs. 
The  request  for  proposals  will  contain 
the  CFO  proposal  form,  instructions  for 
completion  of  the  CFO  proposal  form, 
and  the  criteria  for  evaluating  proposals. 
A  national  interdepartmental  team, 
consisting  of  representatives  from 
several  Federal  agencies,  will  use  this 
published  criteria  to  rank  and  select  the 
proposals.  Consisting  of  individuals 
who  have  a  wide  variety  of  expertise, 
the  interdepartmental  team  will  select 
proposals  which  meet  program 
guidelines  and  will  provide  its 
recommendations  to  the  NRCS  Chief. 
The  Chief,  with  FSA  concurrence,  will 
approve  proposals.  CCC  will  utilize  a 
national  interdepartmental  team  to 
make  decisions  not  only  because  the 
size  of  the  interdepartmental  team 
would  be  too  large  and  cumbersome  to 
be  efficient,  but  also  because  CCC 
believes  adequate  state  and  local  input 
should  be  obtained  at  the  local  level 
when  group  proposals  are  submitted. 

Conservation  Plan 

Five  respondents  requested 
clarification  or  more  specific  language 
regarding  conservation  planning 
requirements. 

Response:  CCC  has  attempted  to 
clarify  planning  requirements  in  Part 
1468.9  and  in  the  following  response: 

A  conservation  farm  plan  is  a  record 
of  a  participant's  decisions,  and 
supporting  information  for  treatment  of 
a  unit  of  land  or  water  as  a  result  of  the 
planning  process,  that  meets  the  local 
NRCS  field  office  technical  guide 
(FOTG)  criteria  for  each  natural  resource 
and  takes  into  account  economic  and 
social  considerations.  The  plan 
describes  the  schedule  of  operations  and 
activities  needed  to  solve  identified 
natural  resource  problems,  and  takes 
advantage  of  opportunities,  at  a 
conservation  management  system  level. 
NRCS  adopts  a  nine-step  planning 
procedure  process  in  order  to 
thoroughly  assess  the  value  of  the 
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natural  resources  on  the  participating 
acreage.  In  the  nine-step  conservation 
planning  process,  problems  and 
opportunities  are  identified;  the 
participant's  objectives  are  determined; 
resources  are  inventoried  and  analyzed; 
alternatives  are  formulated  and 
evaluated;  decisions  are  made;  the  plan 
is  implemented  and  finally  evaluated. 
This  process  is  a  cyclical  one  which 
changes  as  the  resource  conditions  and 
the  participant's  objectives  change. 

Under  CFO,  a  conservation  farm  plan 
must  meet  the  objectives  of  the  pilot 
project  area;  address  the  pilot  project 
area's  resource  concerns;  and  allow  the 
participant  to  achieve  a  cost-effective 
resource  management  system,  or  some 
portion  of  that  system.  While  a 
conservation  farm  plan  that  includes  all 
acres  on  the  farm  is  not  required,  it  is 
encouraged.  Moreover,  while  a 
participant  is  encouraged  to  develop  a 
resource  management  system  (RMS)  that 
identifies  and  treats  every  concern  on 
the  farm,  a  RMS  level  of  treatment  is  not 
required.  To  simplify  the  conservation 
planning  process  for  the  participant,  the 
conservation  farm  plan  may  include 
Federal,  state.  Tribal,  or  local 
government  program  or  regulatory 
requirements.  The  development  or 
approval  of  a  conservation  farm  plan 
will  not  be  deemed  to  constitute 
compliance  with  program  or  regulatory 
requirements  administered  or  enforced 
by  another  agency,  unless  so  indicated 
by  that  agency.  It  is  the  participant's 
responsibility  to  comply  with  all 
applicable  statutory  and  regulatory 
requirements. 

Participants  are  responsible  for 
implementing  the  conservation  farm 
plan.  CCC  may  accept  an  existing  plan 
developed  for  another  USDA  or  CCC 
program  if  the  conservation  farm  plan 
meets  the  requirements  of  CFO.  When  a 
participant  develops  a  conservation 
plan  for  more  than  one  program,  the 
participant  will  clearly  identify  the 
portions  of  the  plan  that  are  applicable 
to  the  CFO  contract.  Previously  installed 
CRP,  EQIP,  and  WRP  practices  along 
with  their  operation  and  maintenance 
requirements  will  also  be  incorporated 
into  the  CFO  plan,  unless  otherwise 
specified  in  the  conservation  farm  plan 
and  CFO  contract.  The  conservation 
farm  plan  forms  the  basis  of  the  CFO 
contract. 

One  respondent  requested  that  the 
following  language  be  inserted  to 
1468.6(a),  "Reflect  adequate  assessment 
activities  to  identify  natural  resource 
needs  and  conservation  practices." 
.    Response:  CCC  believes  that  the 
conservation  planning  process 
adequately  takes  into  account 


assessment  activities  in  identifying 
resource  needs. 

One  respondent  requested  that  the 
following  words  be  added  to  . 
1468.6(d)(1)  "NRCS  should  actively 
pursue  assistance  in  providing  services 
such  as  site-specific  assessments." 

Response:  This  recommendation  has 
not  been  adopted.  The  language  as 
written  provides  CCC  the  authority  to 
utilize  the  services  of  others. 

One  respondent  requested  CCC 
identify  the  items  that  would  be 
included  as  technical  assistance  that 
may  be  provided  by  others,  including 
but  not  limited  to:  site  specific 
assessments  to  identify  planning  needs; 
conservation  planning;  conservation 
practice  siu^ey,  layout,  design  and 
installation;  information,  education,  and 
training  for  producers;  and  training,  and 
quality  assurance  for  professional 
conservationists. 

Response:  Upon  a  participant's 
request,  NRCS  may  provide  technical 
assistance  to  a  participant.  Participants 
may,  at  their  own  cost,  use  qualified 
professionals,  other  than  NRCS 
personnel,  to  provide  technical 
assistance,  such  as  conservation 
planning;  conservation  practice  survey, 
design,  layout,  and  installation; 
information,  education,  and  training  for 
producers;  and  training  and  quality 
assurance  for  professional 
conservationists.  In  all  situations,  NRCS 
retains  approval  authority  over  the 
technical  adequacy  of  work 
accomplished  by  non-NRCS  personnel 
for  the  purpose  of  maintaining 
compliance  within  CFO. 

Three  respondents  requested  changes 
to  the  provision  that  does  not  provide 
funding  for  technical  assistance  off^ered 
by  "qualified  professionals."  One  of 
these  respondents  commented  that  the 
provision  to  make  participants  pay  for 
their  own  specialized  technical 
assistance  is  unfair  to  participants. 
Group  projects  would  be  inefficient 
since  specialized  technical  assistance 
could  not  be  provided  on  a  farm-by-farm 
basis.  In  addition,  some  innovative 
practices  could  be  too  technical  for 
NRCS  employees. 

Response:  CCC  supports  the  use  of 
qualified  professionals,  other  than 
NRCS  personnel,  to  assist  in  providing 
technical  assistance;  however,  CCC  is 
not  authorized  to  pay  individuals  other 
than  those  who  are  actual  program 
participants.  As  a  result,  it  is  up  to  the 
participant  to  utilize  and  pay  for  these 
third-party  qualified  professionals. 

Two  respondents  requested  the  final 
rule  differentiate  the  difference  between 
"private  agribusiness  sector"  and 
"qualified  professionals"  or  clarify  the 


term  "qualified  professionals"  who 
provide  technical  assistance. 

Response;  The  term  "qualified 
professionals"  indicates  professionals 
employed  by  either  the  public  or  private 
sector.  Private  agribusiness  indicates 
those  individuals  who  are  employed  by 
the  private  sector.  Throughout  Part 
1468,  CCC  will  attempt  to  clarify  and 
differentiate  between  the  two  terms. 

One  respondent  encouraged  NRCS  to 
limit  the  amount  of  time  for  developing 
a  conservation  plan  until  an  appUcant  is 
accepted  into  the  program. 

Response:  CCC  shares  the  concern  in 
limiting  the  amount  of  time  for 
developing  a  conservation  farm  plan; 
however,  in  order  to  effectively  evaluate 
proposals,  CCC  believes  that  a 
conservation  farm  plan  must  be  written 
in  order  to  ascertain  resource  needs  and 
to  rank  applications  on  a  fair  and 
equitable  basis. 

One  respondent  indicated  it  would  be 
a  major  disincentive  to  voluntary 
participation  if  farmers  and  ranchers 
could  not  satisfy  all  or  at  least  most 
program  requirements  and 
environmental  regulations  by  working 
with  one  agency  and  one  plan. 

Response:  CCC  supports  the  idea  of 
having  its  conservation  farm  plans  assist 
farmers  and  ranchers  in  meeting 
environmental  regulations;  however,  it 
is  the  Federal,  state,  and  local  agencies, 
not  CCC,  who  determine  whether  a 
conservation  farm  plan  meets 
environmental  regulations  and  program 
requirements. 

Two  respondents  commented  on  the 
confidentiality  of  CFO  plans.  One  of 
these  respondents  noted  a  discrepancy 
in  the  "Overview"  section  of  the 
preamble  and  Section  1468.21(b)(1) 
regarding  the  conservation  plan's 
relationship  with  the  CFO  contract.  The 
Overview  indicated  the  conservation 
farm  plan  will  become  part  of  the  CFO 
contract  while  section  1468.21(b)(1) 
provides  that  only  those  portions 
applicable  to  CFO  will  be  included  with 
the  CFO  contract.  The  respondent 
preferred  the  language  in  section 
1468.21. 

Response:  These  concerns  are 
reflected  in  Section  1468.9(h)(2). 

One  respondent  explained  that  crop 
rotations  are  a  valuable  land 
management  practice  and  should  be 
encouraged  and  used  as  part  of  the 
conservation  plan.  However,  there 
should  be  flexibility  to  allow  the  fanner 
to  contemplate  different  mixes  of  crops 
that  could  occur  over  the  10-year 
contract  period. 

Response:  The  conservation  planning 
process  and  the  CFO  regulation  allow 
for  modifications  to  the  contract. 
Section  1468.24,  Contract  Modifications 
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and  Transfers  of  Land,  provides  that  the 
participant  and  CCC  may  modify  a 
contract  if  the  participant  and  CCC  agree 
to  the  contract  modification  and  the 
conservation  farm  plan  is  revised  in 
accordance  with  CCC  requirements. 
This  final  rule  requires  that  the 
conservation  farm  plan  modification  be 
approved  by  the  Conservation  District. 

Conservation  Practices 

One  respondent  would  like  to  see 
hybrid  poplars  estabUshed  as  an  eligible 
crop  on  CFO  acres,  with  rotational 
harvesting,  allowed  following  the  10- 
year  contract  period. 

Response:  Innovative  technology  may 
include  vegetative  measures  such  as 
establishing  hybrid  poplars.  To  be 
considered  as  an  eligible  conservation 
practice  under  CFO,  the  innovative 
technology  must  provide  beneficial  cost- 
effective  approaches  for  the 
conservation  and  improvement  of  soil, 
water,  or  related  resources.  For  practices 
such  as  the  establishment  of  hybrid 
poplars,  NRCS  may  authorize,  at  the 
state  and  national  levels,  interim 
practice  standards  and  cost-share 
payments  for  innovative  technologies 
that  it  deems  has  an  environmental 
benefit. 

Application  for  CFO  Program 
Participation 

One  respondent  recommended  that 
when  selecting  participants,  CCC  should 
place  emphasis  on  a  watershed  or 
landscape-based  pilot  project  area.  One 
respondent  requested  CCC  to  consider 
the  degree  to  which  the  application 
reflects  an  adequate  assessment  of 
conservation  needs  of  a  particular  farm 
or  ranch,  while  one  respondent 
recommended  the  ranking  criteria  be 
expanded  to  include  the  degree  to 
which  the  farm  plan  reflects  integrated, 
site-specific,  multiple  resource  design 
and  strategy. 

Response:  In  selecting  pilot  project 
areas,  CCC  will  consider  areas  that  meet 
the  criteria  outlined  in  1468.4. 

Contract  Requirements 

One  respondent  recommended  USDA 
encourage  continuation  of  the  CFO 
practices  beyond  the  contract  period 
with  some  ongoing  incentives. 

Response:  CCC  does  not  have 
authority  to  provide  incentives  to 
participants  beyond  the  contract  period. 

One  respondent  indicated  the  10-year 
contract  commitment  may  discourage 
some  from  participating  when  EQIP 
agreements  can  be  for  5  years. 

Response:  Contract  duration  is 
established  in  the  authorizing  CFO 
language  and  cannot  be  altered  by  CCC. 
Therefore,  this  comment  was 


considered,  but  rejected  in  the 
development  of  the  final  rule. 

One  respondent  expressed  that  whole 
farm  contracts  should  make  whole  farm 
planning  efficient  and  flexible. 

Response:  CCC  supports  the  concept 
of  a  whole  farm  contract  and  the  whole 
farm  plan;  however,  while  a  whole  farm 
plan  is  encouraged,  it  is  not  required  for 
participation  in  CFO. 

One  respondent  requested 
clarification  regarding  the  provision  that 
contract  participants  be  required  to 
comply  with  "such  other  terms  as  the 
Secretary  may  require."  The  respondent 
wanted  an  indication  of  what  "other 
terms"  might  mean. 

Response:  CCC  adds  this  language  to 
ensure  that  it  is  not  constrained  by  the 
regulation  if  future  conditions  change. 
An  example  of  this  may  be  a  change  in 
programs  that  are  incorporated  into 
CFO. 

Annual  Payments 

Three  respondents  commented  on  the 
program  funding  level.  These  comments 
were  not  directed  to  the  proposed  rule 
itself,  and  therefore  were  not  considered 
in  the  development  of  this  final 
regulation.  One  respondent  liked  the 
overall  concept  of  one  payment.  One 
respondent  commented  that  the 
proposed  rule  provided  limited 
information  on  the  amount  participants 
could  earn  for  the  practices  that  may  be 
implemented. 

Response:  Section  1468.23  has  been 
revised  to  clarify  how  payments  are 
calculated.  The  CCC  cost-share  payment 
to  a  participant  will  be  reduced  so  that 
total  financial  contributions  for  a 
structural  or  vegetative  practice  from  all 
public  and  private  entity  sources  do  not 
exceed  the  cost  of  the  practice. 

Appeals 

One  respondent  recommends  that 
decisions  made  by  the  State 
Conservationist  on  whether  to  accept 
innovative  technologies,  practices  and 
systems  should  be  appealable. 

Response:  The  decision  on  whether  to 
accept  or  reject  innovative  technologies 
is  appealable.  For  information  on  the 
appeal  process,  consult  7  CFR  Parts  11 
and  614. 

One  respondent  expressed  that  this 
section  needs  clarification. 

Response:  This  final  regulation  adopts 
as  final,  the  language  in  section  1468.30 
which  clarifies  the  appeal  process. 

One  respondent  requested  adding  an 
appeal  process  at  the  national  level  for 
cases  where  an  innovative  practice  was 
wrongly  denied. 

Response:  The  decision  on  whether  to 
accept  or  reject  innovative  technologies 
is  appealable.  For  information  on  the 


appeal  process,  consult  7  CFR  Parts  11 
and  614. 

Accordingly,  Title  7  of  th^  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  1468  to  read  as 
follows: 

PART  1468— CONSERVATION  FARM 
OPTION 

Subpart  A— Qeneral  Provisions 

Sec. 

1468.1  Purpose. 

1468.2  Administration. 

1468.3  Definitions. 

1468.4  Establishing  Conservation  Farm 
Option  (CFO)  pilot  project  areas. 

1468.5  General  provisions. 

1468.6  Practice  eligibility  provisions. 

1468.7  Participant  eligibility  provisions. 

1468.8  Land  eligibility  provisions 

1468.9  Conservation  farm  plan. 

Subpart  B — Contracts 

1468.20  Application  For  CFO  program 
participation. 

1468.21  Contract  requirements. 

1468.22  Conservation  practice  operation 
and  maintenance. 

1468.23  Annual  payments. 

1468.24  Contract  modifications  and 
transfers  of  land. 

1468.25  Contract  violations  and 
termination. 

Subpart  C — Qenerai  Administration 

1468.30  Appeals. 

1468.31  Compliance  with  regulatory 
measures. 

1468.32  Access  to  operating  unit. 

1468.33  Performance  based  upon  advice  or 
action  of  representatives  of  CCC. 

1468.34  Offsets  and  assignments. 

1468.35  Misrepresentation  and  scheme  or 
device. 

Authority:  16  U.S.C.  3839bb. 

Subpart  A— General  Provisions 

§1468.1    Purpose. 

(a)  Through  the  Conservation  Farm 
Option  (CFO),  the  Commodity  Credit 
Corporation  (CCC)  provides  financial 
assistance  to  eligible  fanners  and 
ranchers  to  address  soil,  water,  and 
related  natural  resource  concerns,  water 
quality  protection  or  improvement; 
wetland  restoration  and  protection; 
wildlife  habitat  development  and 
protection;  and  other  similar 
conservation  purposes  on  their  lands  in 
an  environmentally  beneficial  and  cost- 
effective  manner.  The  Natural  Resources 
Conservation  Service  (NRCS)  may 
provide  technical  assistance,  upon 
request  by  the  producer  or  landowner. 

(b)  The  CCC  provides  a  single  contract 
and  annual  payments  for 
implementation  of  innovative  and 
environmentally-sound  methods  for 
addressing  natural  resource  concerns  for 
producers  of  wheat,  feed  grains,  cotton, 
and  rice,  resulting  in  consolidation  of 
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payments  that  would  have  been 
available  under  the  Conservation 
Reserve  Program  (CRP).  the  Wetlands 
Reserve  Progrsmi  cost-share  agreements 
(WRP),  and  the  Environmental  Quality 
Incentives  Program  (EQIP).  CFO 
participation  is  determined  through  two 
step  process:  first,  the  Chief,  with  FSA 
concurrence,  selects  CFO  pilot  project 
areas  based  on  proposals  submitted  by 
the  public;  then  CCC  accepts 
applications  from  eligible  producers  or 
owners  within  the  selected  pilot  project 
area. 

§1468.2    Administration. 

(a)  CFO  is  carried  out  using 
Commodity  Credit  Corporation  funds 
and  will  be  administered  on  behalf  of 
CCC  by  the  Natural  Resources 
Conservation  Service  (NRCS)  and  the 
Farm  Service  Agency  (FSA)  as  set  forth 
below. 

(b)  NRCS  will: 

(1)  Provide  overall  program 
management  and  implementation  for 
CFO; 

(2)  Establish  policies,  procedures, 
priorities,  and  guidance  for  program 
implementation,  including 
determination  of  pilot  project  areas; 

(3)  Establish  annual  payment  rates 
consistent  with  EQIP,  CRP.  and  WRP 
payment  rates; 

(4)  Make  funding  decisions  and 
determine  allocations  of  program  funds, 
with  FSA  concurrence; 

(5)  Determine  eligibility  of  practices; 

(6)  Provide  technical  leadership  for 
conservation  planning  and 
implementation ^  quality  assurance,  and 
evaluation  of  program  performance. 

(c)  FSA  will: 

(1)  Be  responsible  for  the 
administrative  processes  and 
procedures  including  applications, 
contracting,  and  financial  matters,  such 
as  payments  to  participants,  assistance 
in  determining  participant  eligibility, 
and  program  accounting;  and 

(2)  Provide  leadership  for 
establishing,  implementing,  and 
overseeing  administrative  processes  for 
applications,  contracts,  payment 
processes,  and  administrative  and 
financial  performance  reporting. 

(d)  NRCS  and  FSA  will  cooperate  in 
establishing  program  policies,  priorities, 
and  guidelines  related  to  the 
implementation  of  this  part. 

(e)  No  delegation  herein  to  lower 
organizational  levels  shall  preclude  the 
Chief  of  NRCS.  or  the  Administrator  of 
FSA,  or  a  designee,  from  determining 
any  question  arising  under  this  part  or 
from  reversing  or  modifying  any 
determination  made  under  this  part  that 
is  the  responsibility  of  their  respective 
agencies. 


§1468.3    Deflnltions. 

The  following  definitions  apply  to 
this  part  and  all  documents  issued  in 
accordance  with  this  part,  unless 
specified  otherwise: 

Applicant  means  a  producer  or  owner 
in  an  approved  pilot  project  area  who 
has  requested  in  writing  to  participate 
in  CFO. 

Chief  means  the  Chief  of  NRCS.  or 
designee. 

Conservation  district  means  a  political 
subdivision  of  a  State.  Indian  tribe,  or 
territory,  organized  pursuant  to  the  State 
or  territorial  soil  conservation  district 
law,  or  tribal  law.  The  subdivision  may 
be  a  conservation  district,  soil 
conservation  district,  soil  and  water 
conservation  district,  resource 
conservation  district,  natural  resource 
district,  land  conservation  committee,  or 
similar  legally  constituted  body. 

Conservation  farm  plan  means  a 
record  of  a  participant's  decisions,  and 
supporting  information  for  treatment  of 
a  unit  of  land  or  water  as  a  result  of  the 
planning  process,  that  meets  the  local 
NRCS  Field  Office  Technical  Guide 
(FOTG)  criteria  for  each  natural  resource 
and  takes  into  account  economic  and 
social  considerations.  The  plan 
describes  the  schedule  of  operations  and 
activities  needed  to  solve  identified 
natural  resource  problems,  and  take 
advantage  of  opportunities,  at  a 
conservation  management  system  level. 
In  the  conservation  farm  plan,  the  needs 
of  the  client,  the  resources,  and  Federal, 
state,  Tribal,  and  local  requirements  will 
be  met. 

Conservation  practice  means  a 
specified  treatment,  such  as  structural, 
vegetative,  or  a  land  management 
practice,  which  is  plaimed  and  applied 
according  to  NRCS  standards  and 
specifications. 

Contract  means  a  legal  document  that 
specifies  the  rights  and  obUgations  of 
any  person  who  has  been  accepted  for 
participation  in  the  program. 

County  executive  director  means  the 
FSA  employee  responsible  for  directing 
and  managing  program  and 
administrative  operations  in  one  or 
more  FSA  county  offices. 

Farm  Service  Agency  County 
Committee  means  a  committee  elected 
by  the  agricultural  producers  in  the 
county  or  area,  in  accordance  with  Sec. 
8(b)  of  the  Soil  Conservation  and 
Domestic  Allotment  Act,  as  amended,  or 
designee. 

Field  office  technical  guide  means  the 
official  r^WCS  guidehnes,  criteria,  and 
standards  for  planning  and  applying 
conservation  treatments  and 
conservation  management  systems.  The 
guide  contains  detailed  information  on 
the  conservation  of  soil,  water,  air. 


plant,  and  animal  resources  applicable 
to  the  local  area  for  which  it  is  prepared. 
A  copy  of  the  guide  for  that  area  is 
available  at  the  appropriate  NRCS  field 
office. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601  et  seq.) 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

Innovative  technology  means  the  use 
of  new  management  techniques,  specific 
treatments,  or  procedures  such  as 
structural  or  vegetative  measures  used 
in  field  trials  or  as  interim  conservation 
practice  standards  that  have  the  purpose 
of  solving  or  reducing  the  severity  of 
natural  resource  use  problems  or  that 
take  advantage  of  resource 
opportunities.  Innovative  technologies 
used  by  program  participants  must  be 
able  to  achieve  the  required  level  of 
resource  protection. 

Land  management  practice  means 
conservation  practices  that  primarily 
require  site-specific  management 
techniques  and  methods  to  conserve, 
protect  from  degradation,  or  improve 
soil,  water,  or  related  natural  resources 
in  the  most  cost-effective  manner.  Land 
management  practices  include,  but  are 
not  limited  to  nutrient  management, 
manure  management,  integrated  pest 
management,  integrated  crop 
management,  irrigation  water 
management,  tillage  or  residue 
management,  stripcropping,  contour 
farming,  grazing  management,  wildlife 
management,  resource  conserving  crop 
rotations,  cover  crop  management,  and 
organic  matter  and  carbon  sink 
management. 

Liquidated  damages  means  a  sum  of 
money  stipulated  in  the  contract  which 
the  participant  agrees  to  pay.  in  addition 
to  refunds  and  other  charges,  if  the 
participant  breaches  the  contract,  and 
represents  an  estimate  of  the  anticipated 
or  actual  harm  caused  by  the  breach, 
and  reflects  the  difficulties  of  proof  of 
loss  and  the  inconvenience  or 
nonfeasibihty  of  otherwise  obtaining  an 
adequate  remedy. 

Local  work  group  means 
representatives  of  FSA,  the  Cooperative 
State  Research,  Education,  and 
Extension  Service  (CSREES),  the 
conservation  district,  and  other  Federal. 
State,  and  local  govenmient  agencies, 
including  Tribes  and  Resource 
Conservation  and  Development 
councils,  with  expertise  in  natural 
resources  who  consult  with  NRCS  on 
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decisions  related  to  CFO 
implementation. 

Operation  and  maintenance  means 
work  performed  by  the  participant  to 
keep  the  applied  conservation  practice 
ftanctioning  for  the  intended  purpose 
during  its  life  span.  Operation  includes 
the  administration,  management,  and 
performance  of  non-maintenance 
actions  needed  to  keep  the  completed 
practice  safe  and  functioning  as 
intended.  Maintenance  includes  work  to 
prevent  deterioration  of  the  practice, 
repairing  damage,  or  replacement  of  the 
practice  to  its  original  condition  if  one 
or  more  components  fail. 

Participant  means  an  applicant  who  is 
a  party  to  a  CFO  contract. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of 
Agriculture. 

State  conservationist  means  the  NRCS 
employee  authorized  to  direct  and 
supervise  NRCS  activities  in  a  State,  the 
Caribbean  Area,  or  the  Pacific  Basin 
Area. 

State  technical  committee  means  a 
committee  established  by  the  Secretary 
in  a  state  purtuant  to  16  U.S.C.  3861. 

Technical  assistance  means  the 
personnel  and  support  resources  needed 
to  conduct  conservation  planning; 
conservation  practice  survey,  layout, 
design,  installation,  and  certification; 
training,  certification,  and  quality 
assurance  for  professional 
conservationists;  and  evaluation  and 
assessment  of  the  program. 

Unit  of  concern  means  a  parcel  of 
agricultural  land  that  has  natural 
resource  conditions  that  are  of  concern 
to  the  participant. 

$1468.4    Establishing  Conservation  Farm 
Option  (CFO)  pilot  project  areas. 

(a)  CCC  may  periodically  solicit 
proposals  from  the  public  to  establish 
pilot  project  areas  in  the  Federal 
Roister. 

(b)  Pilot  projects  may  involve  one  or 
more  participants.  Each  owner  or 
producer  within  an  approved  pilot 
project  area  must  submit  an  application 
in  order  to  be  considered  for  enrollment 
in  the  CFO.  This  pilot  project  area  may 
be  a  watershed,  a  subwatershed,  an  area, 
or  an  individual  farm  that  can  be 
geographically  described  and  has 
specific  environmental  sensitivities  or 
significant  soil,  water,  and  related 
natural  resource  concerns.  The  pilot 
project  area  must  have  acreage  enrolled 
in  a  production  flexibility  contract, 
which  is  authorized  by  the  Agricultural 
Marketing  and  Transition  Act  of  1996. 
After  these  pilot  project  area  proposals 
are  received,  the  Chief,  with  FSA 
concurrence,  will  select  proposals  for 
funding. 


(c)  CCC  will  select  pilot  project  areas 
based  on  the  extent  the  individual 
proposal: 

(1)  Demonstrates  irmovative 
approaches  to  conservation  program 
Helivery  and  administration; 

(2)  Proposes  innovative  conservation 
technologies  and  system; 

(3)  Provides  assurances  that  the 
greatest  amount  of  environmental 
benefits  will  be  delivered  in  a  cost 
effective  manner; 

(4)  Ensures  effective  monitoring  and 
evaluation  of  the  pilot  effort; 

(5)  Considers  multiple  stakeholder 
participation  (partnerships)  within  the 
pilot  area; 

(6)  Provides  additional  non-Federal 
funding;  and 

(7)  Addresses  the  follovtdng: 

(i)  Conservation  of  soil,  water,  and 
related  natural  resources, 

(ii)  Water  quality  protection  or 
improvement, 

(iii)  Wetland  restoration  and 
protection,  and 

(iv)  Wildlife  habitat  development  and 
protection, 

(v)  Or  other  similar  conservation 
purposes. 

S  1468.5    General  provisions. 

(a)  Program  participation  is  voluntary. 

(b)  Participation  in  the  CFO  is  limited 
to  producers  of  wheat,  feed  grains, 
cotton,  or  rice  who  have  a  production 
flexibility  contract,  in  accordance  with 
part  1412  of  this  chapter,  on  the  farm 
enrolling  in  CFO  and  who  are  eligible 
for  either  CRP  (7  CFR  part  1410),  EQIP 
(7  CFR  part  1466),  or  WRP  (7  CFR  part 
1467). 

(c)  The  participant  is  responsible  for 
the  development  of  a  conservation  farm 
plan  for  the  farm  or  ranch  and  may 
request  assistance  from  NRCS  or  a  third 
party  in  writing  both  the  conservation 
farm  plan  and  installing  the  practices 
outlined  within  the  plan.  Conservation 
practices  in  the  conservation  farm  plan 
that  would  have  lieen  eligible  for 
payment  under  CRP,  EQIP.  or  cost-share 
agreements  under  WRP  are  eligible  for 
CFO  payment.  The  provisions  for 
determining  eligibility  for  payment  and 
the  calculation  of  payment  under  CFO 
will  be  similar  to  those  specified  for  the 
eligible  conservation  practices  under 
CRP,  EQIP,  or  cost-share  agreements 
under  WRP.  For  land  retirement 
payments,  the  CRP  payment  schedule  in 
effect  for  the  applicable  soils  at  the  time 
the  CFO  contract  is  signed  will  be 
utilized.  CCC  will  provide  annual 
payments  to  a  participant  for  such 
conservation  practices  as  specified  in 
the  time  schedule  set  forth  in  the 
conservation  farm  plan. 


S  1468.6    Practice  eligibility  provisions. 

(a)  Practices  may  be  eligible  for 
payment  imder  CFO  if  the  conservation 
practice  specified  in  the  conservation 
farm  plan  is  determined  to  be  an  eligible 
practice,  as  determined  by  the  Chief,  in 
accordance  with: 

(1)  7  CFR  part  1410  for  land 
retirement  rental  payments  and 
practices  that  are  eligible  under  CRP; 

(2)  7  CFR  part  1467  for  wetland 
restoration  or  protection  practices  that 
are  eligible  under  WRP;  or 

(3)  7  CFR  part  1466  for  conservation 
practices  that  are  eligible  under  EQIP. 

(b)  For  practices  that  are  installed  on 
retired  land,  the  CRP  cost-share  rate  for 
practices  must  be  utilized. 

S  1468.7    Participant  eligibility  provisions. 

Participants  in  the  CFO  must  at  the 
time  of  enrollment: 

(a)  Have  a  production  flexibility 
contract  in  accordance  with  part  1412  of 
this  chapter  on  the  farm  enrolling  in 
CFO. 

(b)  Agree  to  forgo  earning  futiue 
payments  under  the  Conservation 
Reserve  Program  authorized  by  part 
1410  of  this  chapter,  the  Wetlands 
Reserve  Program  cost-share  payments 
authorized  by  part  1467  of  this  chapter, 
and  Environmental  Quality  Incentives 
Program  authorized  by  part  1466  of  this 
chapter,  on  the  farm  enrolled  in  the  CFO 
for  the  term  of  the  CFO  contract. 

(c)  Be  in  compliance  with  the  highly 
erodible  land  and  wetland  conservation 
provisions  foimd  at  part  12  of  this  title; 

(d)  Have  control  of  the  land  for  the 
term  of  the  proposed  contract  period; 

(1)  An  exception  may  be  made  by  the 
Chief  in  the  case  of  land  allotted  by  the 
Bureau  of  Indian  Afiiairs  (BLA),  tribal 
land,  or  other  instances  in  which  the 
Chief  determines  that  there  is  sufficient 
assurance  of  control. 

(2)  If  the  applicant  is  a  tenant  of  the 
land  involved  in  agricultural  production 
the  applicant  shall  provide  CCC  vfith 
the  written  authorization  by  the 
landowner  to  apply  the  structiu*al  or 
vMetative  practice. 

(3)  If  the  applicant  is  a  landowner,  the 
landowmer  is  presumed  to  have  control. 

(e)  Submit  a  proposed  conservation 
farm  plan  to  CCC  that  is  in  compliance 
with  the  terms  and  conditions  of  the 
program.  To  receive  payment  imder  the 
CFO,  the  participant  must  also  meet  the 
eligibility  requirements,  as  determined 
by  the  Chief,  in: 

(1)  7  CFR  part  1410  if  the  land 
retirement  rental  payment  and  practice 
determined  eligible  in  accordance  with 
§  1468.6(a); 

(2)  7  CFR  part  1467  if  the  wetland 
restoration  or  protection  practice  was 
determined  eligible  in  accordance  with 
§  1468.6(b).  or 
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(3)  7  CFR  part  1466.  if  the 
conservation  practice  was  determined 
eligible  in  accordance  with  §  1468.6(c). 

(4)  Comply  with  the  provisions  at 

§  1412.304  of  this  chapter  for  protecting 
the  interests  of  tenants  and 
sharecroppers,  including  provisions  for 
sharing,  on  a  fair  and  equitable  basis, 
payments  made  available  under  this 
part,  as  may  be  applicable. 

(5)  Supply  information  as  required  by 
CCC  to  determine  eligibility  for  the 
program. 

(6)  Comply  with  all  the  provisions  of 
the  CFO  contract  which  includes  the 
conservation  farm  plan  approved  by  the 
local  conservation  district. 

§  1 468.8    Land  eligibility  provisions. 

Land  may  be  eligible  for  enrollment  in 
CFO,  if  CCC  determines  that  the  farm  or 
ranch  is  enrolled  in  a  production 
flexibility  contract,  authorized  by  the 
Agricultural  Marketing  Transition  Act  of 
1996  and  if  the  land  upon  which  the 
CFO  conservation  practice,  will  be 
applied  is  determined  to  be  eligible  land 
as  determined  by  the  Chief,  in 
accordance  with: 

(a)  7  CFR  part  1410,  if  the  practice 
was  determined  an  eligible  land 
retirement  rental  payment  and  cost- 
share  practice  similar  to  CRP  in 
accordance  with  §  1468.6(a); 

(b)  7  CFR  part  1467,  if  the  practice 
was  determined  an  eligible  wetland 
restoration  or  protection  practice  similar 
to  WRP  in  accordance  with  §  1468.6(b); 
or 

(c)  7  CFR  part  1466,  if  the  practice 
was  determined  an  eligible  conservation 
practice  similar  to  EQIP  in  accordance 
with  §  1468.6(c). 

§  1468.9    Conservation  farm  plan. 

(a)  The  conservation  farm  plan  forms 
the  basis  of  the  CFO  contract.  Prior  to 
contract  approval,  a  conservation  farm 
plan  must  be  written  and  approved.  In 
deciding  whether  to  approve  a 
conservation  farm  plan,  CCC  may 
consider  whether: 

(1)  The  participant  will  use 
conservation  practices  to  solve  the 
natural  resource  concerns  that  will 
maximize  environmental  benefits  per 
dollar  expended,  and 

(2)  The  conservation  practice  would 
have  been  eligible  for  enrollment  in  the 
CRP,  EQIP,  or  under  the  WRP  cost-share 
agreements. 

(b)  The  conservation  farm  plan  for  the 
farm  or  ranch  imit  of  concern  shall: 

-    (1)  Describe  any  resource  conserving 
crop  rotation,  and  all  other  conservation 
practices,  to  be  implemented  and 
maintained  on  the  acreage  that  is  subject 
to  contract  diu'ing  the  contact  period; 


(2)  Address  the  resource  concerns 
identified  in  the  CFO  pilot  project  area 
proposal; 

(3)  Contain  a  schedule  for  the 
implementation  and  maintenance  of  the 
practices  described  in  the  conservation 
farm  plan; 

(4)  Ensure  that  net  environmental 
benefits  under  a  CRP  contract  are 
maintained  or  exceeded  for  the  whole 
farm,  as  constituted  by  FSA,  when 
terminating  a  CRP  contract  and 
enrolling  in  a  CFO  contract;  and 

(5)  Meet  the  objectives  of  the  pilot 
project  area. 

(c)  The  conservation  farm  plan  is  part 
ofthe  CFO  contract. 

(d)  The  conservation  farm  plan  must 
allow  the  participant  to  achieve  a  cost- 
effective  resource  management  system, 
or  some  appropriate  portion  of  that 
system,  identified  in  the  applicable 
NRCS  field  office  technical  guide  or  as 
approved  by  the  State  Conservationist. 

(e)  Participants  are  responsible  for 
implementing  the  conservation  farm 
plan  in  compliance  with  this  part. 

(f)  Upon  a  participant's  request,  the 
NRCS  may  provide  technical  assistance 
to  a  participant. 

(1)  Participants  may,  at  their  own 
cost,  use  qualified  professionals,  other 
than  NRCS  personnel,  to  provide 
technical  assistance.  NRCS  retains 
approval  authority  over  the  technical 
adequacy  of  work  done  by  non-NRCS 
personnel  for  the  purpose  of 
determining  CFO  contract  compliance. 

(2)  Technical  and  other  assistance 
provided  by  qualified  personnel  not 
affiliated  writh  NRCS  may  include,  but 
not  limited  to:  conservation  planning; 
conservation  practice  survey,  layout, 
design,  and  installation;  information, 
education,  and  training  for  producers; 
and  training  and  quality  assurance  for 
professional  conservationists. 

(g)  All  conservation  practices 
scheduled  in  the  conservation  farm  plan 
are  to  be  carried  out  in  accordance  with 
the  applicable  NRCS  Field  Office 
Technical  Guide.  The  State 
Conservationist  may  approve  use  of 
innovative  conservation  measures  that 
are  not  contained  in  the  NRCS  Field 
Office  Technical  Guide. 

(h)(1)  To  simphfy  the  conservation 
planning  process  for  the  participant,  the 
conservation  farm  plan  may  be 
developed,  at  the  request  of  the 
participant,  as  a  single  plan  that 
incorporates,  other  Federal,  state,  Tribal, 
or  local  government  program  or 
regulatory  requirements.  CCC 
development  or  approval  of  a 
conservation  farm  plan  shall  not 
constitute  compliance  with  program, 
statutory  and  regulatory  requirements 
administered  or  enforced  by  a  non- 


USDA  agency,  except  as  agreed  to  by  the 
participant  and  the  relevant  Federal, 
state,  local  or  tribal  entities. 

(2)  CCC  may  accept  an  existing 
conservation  plan  developed  and 
required  for  participation  in  any  other 
CCC  or  USDA  program  if  the 
conservation  plan  otherwise  meets  the 
requirements  of  this  part.  When  a 
participant  develops  a  single 
conservation  farm  plan  for  more  than 
one  program,  the  participant  shall 
clearly  identify  the  portions  of  the  plan 
that  are  applicable  to  the  CFO  contract. 
It  is  the  responsibility  of  the  participant 
to  ascertain  and  comply  with  all 
applicable  statutory  and  regulatory 
requirements. 

Subpart  B— Contracts 

§  1 468.20    Application  for  CFO  program 
participation. 

(a)  Any  eligible  owner  or  producer 
within  an  approved  pilot  project  area 
may  submit  an  application  for 
participation  in  the  CFO  to  a  service 
center  or  other  USDA  county  or  field 
office(s)  of  FSA  or  NRCS,  where  the 
pilot  project  area  is  located. 

(b)  CCC  will  accept  applications 
throughout  the  fiscal  year.  CCC  will 
rank  and  select  the  offers  of  applicants 
periodically,  as  determined  appropriate 
by  the  State  Conservationist.  The 
application  period  will  begin  after  a 
pilot  project  area  has  been  approved. 

(c)  The  designated  conservationist,  in 
consultation  with  the  local  work  group, 
will  develop  ranking  criteria  to 
prioritize  applications  within  a  pilot 
project  area  which  consists  of  more  than 
one  owner  or  producer.  NRCS  will 
prioritize  applications  from  the  same 
pilot  project  area  using  the  criteria 
specific  to  the  area.  The  FSA  county 
committee,  with  the  assistance  of  the 
designated  conservationist  and 
designated  FSA  official,  will  approve  for 
funding  the  application  in  a  pilot 
project  area  based  on  eligibility  factors 
of  the  applicant  and  the  NRCS  ranking. 

(d)  The  designated  conservationist 
will  work  with  the  applicant  to  collect 
the  information  necessary  to  evaluate 
the  application  using  the  ranking 
criteria.  An  applicant  has  the  option  of 
offering  and  accepting  less  than  the 
maximiun  program  payments  allowed, 
offering  to  apply  more  conservation 
practices  to  the  land  in  order  to  increase 
the  likelihood  of  being  enrolled.  In 
evaluating  the  applications,  the 
designated  conservationist  will  take  into 
consideration  the  following  factors: 

(1)  Soil  erosion; 

(2)  Water  quality; 

(3)  Wildlife  benefits; 

(4)  Soil  productivity; 
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(5)  Conservation  compliance 
considerations; 

(6)  Likelihood  to  remain  in  conserving 
uses  beyond  the  contract  period, 
including  tree  planting  and  permanent 
wildlife  habitat; 

(7)  State  water  quality  priority  areas; 

(8)  The  environmental  benefits  per 
dollar  expended;  and 

(9)  The  degree  to  which  application  is 
consistent  with  the  pilot  project 
proposal. 

(e)  If  two  or  more  applications  have 
an  equal  rank,  the  application  that  will 
result  in  the  least  cost  to  the  program 
will  be  given  greater  consideration. 

§  1 468.21    Contract  requirements. 

(a)  In  order  for  an  applicant  to  receive 
annual  payments,  the  applicant  must 
enter  into  a  contract  agreeing  to 
implement  a  conservation  farm  plan. 
The  FSA  county  committee,  with  NRCS 
concurrence,  will  use  the  NRCS  ranking 
consistent  with  the  provisions  of 

§  1468.20  and  grant  final  approval  of  the 
contract. 

(b)  A  CFO  contract  will: 

(1)  Incorporate  by  reference  all 
portions  of  a  conservation  farm  plan 
applicable  to  CFO; 

(2)  Be  for  a  duration  of  10  years,  and 
may  be  renewed,  subject  to  the 
availability  of  funds,  for  a  period  not  to 
exceed  5  years  upon  mutual  agreement 
of  CCC  and  the  participant; 

(3)  Provide  that  the  participant  will: 
(i)  Not  conduct  any  practices  on  the 

farm  or  ranch  unit  of  concern  consistent 
with  the  goals  of  the  contract  that  would 
tend  to  defeat  the  purposes  of  the 
contract,  or  reduce  net  environmental 
and  societal  benefits; 

(ii)  Refund  with  interest  any  program 
payments  received  and  forfeit  any  future 
payments  under  the  program,  on  the 
violation  of  a  term  or  condition  of  the 
contract,  in  accordance  with  the 
provisions  of  §  1468.25  of  this  part; 

(iii)  Refund  all  program  payments 
received  on  the  transfer  of  the  right  and 
interest  of  the  producer  in  land  subject 
to  the  contract,  unless  the  transferee  of 
the  right  and  interest  agrees  to  assume 
all  obligations  of  the  contract,  in 
accordance  with  the  provisions  of 
§1468.24  of  this  part; 

(iv)  Agree  to  forego  participation  in 
CRP,  EQIP,  and  the  cost-share 
agreements  under  WRP,  along  with 
future  payments  associated  with  these 
programs,  with  regard  to  the  land  under 
the  CFO  contract; 

(v)  Supply  information  as  required  by 
CCC  to  determine  compliance  with  the 
contract  and  requirements  of  the 
program; 

(4)  Specify  the  participant's 
requirements  for  operation  and 


maintenance  of  the  applied 
conservation  practices  in  accordance 
with  the  provisions  of  §  1468.22  of  this 
part,  and 

(5)  Include  any  other  provision 
determined  necessary  or  appropriate  by 
CCC. 

(c)  There  is  a  limit  of  one  CFO 
contract  at  any  one  time  for  each  farm, 
as  constituted  by  FSA. 

(d)  The  contract  will  incorporate  the 
operation  and  maintenance  of 
conservation  practices  applied  under 
the  contract,  including  those  practices 
transferred  ft-om  terminated  CRP  and 
EQIP  contracts  and  WRP  cost-share 
agreements.  For  persons  wishing  to 
transfer  from  CRP,  EQIP,  or  WRP  to 
CFO,  practices  included  in  CRP  or  EQIP 
contracts  or  WRP  cost-share  agreements 
must  be  included  in  a  CFO  contract  if 
an  owner  or  producer  wishes  to 
participate,  unless  otherwise  stated  in 
the  conservation  farm  plan. 

(e)  Acreage  that  is  subject  to  a  WRP 
easement  will  not  be  included  in  the 
CFO  contract. 

(f)  Upon  completion,  the  participant 
must  certify  that  a  conservation  practice 
is  completed  in  accordance  with  the 
conservation  farm  plan  to  establish 
compliance  with  the  contract. 

§  1468.22    Conservation  practice  operation 
and  maintenance. 

(a)  The  participant  will  operate  and 
maintain  the  conservation  practice  for 
its  intended  purpose  for  the  life  span  of 
the  conservation  practice,  as  identified 
in  the  conservation  farm  plan. 
Conservation  practices  installed  before 
the  execution  of  a  CFO  contract,  but 
needed  in  the  contract  to  obtain  the 
environmental  benefits  agreed  upon,  are 
to  be  operated  and  maintained  as 
specified  in  the  contract.  NRCS  may 
periodically  inspect  the  conservation 
practice  during  the  lifespan  of  the 
practice  as  specified  in  die  contract  to 
ensure  that  the  operation  and 
maintenance  is  occurring. 

(b)  For  those  persons  who  are 
signatories  to  existing  CRP  or  EQIP 
contracts,  or  WRP  cost-share 
agreements,  practices  will  be  transferred 
from  EQIP  and  CRP  contracts  or  WRP 
cost-share  agreements,  as  agreed  upon  - 
in  the  CFO  conservation  farm  plan  and 
CFO  contract.  Remaining  rights  and 
obligations  under  CRP,  EQIP.  or  WRP 
will  be  incorporated  into  the  new  CFO 
contract.  Practices  included  in  CRP, 
EQIP,  or  WRP  will  be  incorporated  into 
the  new  CFO  contract.  Practices 
included  in  CRP  or  EQIP  contracts  or 
WRP  cost-share  agreements  must  be 
included  in  a  CFO  contract  if  an  owner 
or  producer  wishes  to  participate. 
Participants  in  CFO  with  CRP,  EQIP,  or 


WRP  practices  incorporated  into  CFO 
contracts  are  responsible  for  operating 
and  maintaining  these  practices  for  the 
balance  of  the  period  specified  in  the 
original  program  contract,  unless 
otherwise  stated  in  the  conservation 
farm  plan  and  CFO  contract. 

§  1468.23    Annual  payments. 

(a)  CCC  will  determine  annual 
payments,  subject  to  the  availability  of 
funds,  based  on  the  value  of  the 
expected  payments  that  would  have 
been  paid  to  the  participant  for  that 
practice  as  specified  in: 

(1)  Part  1410  of  this  chapter,  if  the 
practice  is  a  land  retirement  rental 
payment  or  cost-share  practice  which 
would  have  qualified  for  payihent  under 
CRP  in  accordance  with  §  1468.6(a); 

(2)  Part  1467  of  this  chapter,  if  the 
practice  is  a  wetland  restoration  or 
protection  practice  which  would  have 
qualified  for  payment  under  WRP  which 
was  determined  eligible  in  accordance 
with  §  1468.6(b); 

(3)  Part  1466  of  this  chapter,  if  the 
practice  was  a  conservation  practice 
which  would  have  qualified  for 
payment  under  EQIP  which  was 
determined  eligible  in  accordance  with 
§  1468.6(c); 

(b)  The  maximiun  amount  of  annual 
payments  which  a  person  may  receive 
under  the  CFO  for  any  fiscal  year  shall 
not  exceed  the  total  of  the  amounts 
calculated  in  accordance  with  paragraph 
(a)  of  this  section  after  being  limited  as 
follows: 

(1)  The  payment  calculated  in 
accordance  with  paragraph  (a)(1)  of  this 
section  is  limited  in  accordance  with 
CRP  payment  limitation  provisions  set 
forth  in  part  1410  of  this  chapter. 

(2)  The  payment  calculated  in 
accordance  with  §  1467.9(a)(2)  of  this 
chapter  is  not  limited. 

(3)  The  payment  calculated  in 
accordance  with  §  1466.23(a)(3)  of  this 
chapter  is  limited  in  accordance  with 
EQIP  payment  limitation  provisions  in 
§  1466.23(b)  of  this  chapter. 

(c)  The  regulations  set  forth  at  part 
1400  of  this  chapter  will  be  applicable 
in  making  payment  eligibility 
determinations  for  CFO  and  in  making 
person  determination  as  they  apply  to 
the  limitation  of  payments  determined 
in  accordance  with  paragraph  (b)  of  this 
section. 

(d)  The  CCC  cost-share  payments  to  a 
participant  shall  be  reduced  so  that  total 
financial  contributions  for  a  structural 
or  vegetative  practice  from  all  pubUc 
and  private  entity  sources  do  not  exceed 
the  cost  of  the  practice. 

(e)  A  landowner  or  producer  that 
enrolls  in  CFO  and  terminates  a  CRP  or 
EQIP  contract  or  WRP  cost-share 
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agreement  will  be  eligible  to  receive 
payments  for  practices  which  have  been 
determined,  established,  or  completed 
by  the  technical  agency  under  those 
contracts  or  agreements.  Once  the  CFO 
contract  is  effective,  all  payments  for 
practices,  including  any  practice 
transferred  from  the  terminated  contract 
agreement  will  be  made  under  the  CFO 
contract,  except  for  payments  already 
earned  under  prior  contracts  or  cost- 
share  agreements. 

(f)  Payments  will  not  be  made  to  a 
participant  who  has  applied  or  initiated 
the  application  of  a  conservation 
practice  for  the  purposes  of  CFO  prior 
to  approval  of  the  CFO  contract. 

(g)  When  requested  by  the  State 
Conservationist  on  a  case-by-case  basis, 
the  Chief  may  approve,  based  upon 
availability  of  funding,  cost  share  on  the 
reapplication  of  a  practice  to  replace  or 
repair  practice  destroyed  by  unusual 
circumstances  beyond  the  control  of  the 
landowner. 

(h)  The  participant  and  NRCS  must 
certify  that  a  conservation  practice  is 
completed  in  accordance  with  the 
conservation  farm  plan  to  establish 
compliance  with  the  contract  before  the 
CCC  will  approve  the  payment  of  any 
cost-share,  incentive,  or  land_^retirement 
payment. 

§1468.24    Contract  modifications  and 
transfers  of  iand. 

(a)  The  participant  and  CCC  may 
modify  a  contract  if  the  participant  and 
CCC  agree  to  the  contract  modification 
and  the  conservation  farm  plan  is 
revised  in  accordance  with  CCC 
requirements  and  is  approved  by  the 
conservation  district. 

(b)  The  participant  may  agree  to 
transfer  a  contract  to  another  eligible 
owner  or  operator  with  the  agreement  of 
CCC.  The  transferee  shall  assume  full 
responsibility  under  the  contract, 
including  operation  and  maintenance  of 
those  conservation  practices  already 
installed  and  to  be  installed  as  a 
condition  of  the  contract.  By  agreeing  to 
participate  in  CFO,  CCC  may  require 
operation  and  maintenance  of  those 
conservation  practices  installed  under 
CRP,  EQIP,  or  WRP. 

(c)  CCC  may  require  a  participant  to 
refund  all  or  a  portion  of  any  assistance 
earned  under  a  CRP  or  EQIP  contract,  or 
WRP  cost-share  agreement  that  was 
terminated  as  a  condition  of 
participation  in  CFO,  if  the  participant 
sells  or  loses  control  of  the  land  under 

a  CFO  contract  and  the  new  owner  or 
controller  does  not  assume 
responsibility  under  the  contract. 


§  1 468.25    Contract  violations  and 
termination. 

(a)(1)  If  it  is  determined  that  a 
participant  is  in  violation  of  the 
provisions  of  this  part,  or  the  terms  of 
the  contract  including  portions  of  the 
contract  that  incorporate  transferred 
obligations  from  CRP  or  EQIP  contracts, 
or  WRP  cost-share  agreements,  CCC  will 
give  the  participant  written  notice  of  a 
reasonable  time  to  correct  the  violation 
and  comply  with  the  terms  of  the 
contract  and  attachments  thereto,  as 
determined  by  the  FSA  county 
committee,  in  consultation  writh  NRCS. 
If  a  participant  continues  in  violation 
after  the  time  to  comply  has  elapsed,  the 
FSA  county  committee  may,  in 
consultation  with  NRCS,  terminate  the 
CFO  contract. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (a)(1)  of  this  section,  a 
contract  termination  shall  be  effective 
immediately  upon  a  determination  by 
the  FSA  coimty  committee,  in 
consultation  with  NRCS,  that  the 
participant  has  submitted  false 
information,  filed  a  false  claim,  or 
engaged  in  any  act  for  which  a  finding 
of  ineligibility  for  payments  is  permitted 
under  the  provisions  of  §  1468.35  of  this 
part,  or  in  a  case  in  which  the  actions 
of  the  party  involved  are  deemed  to  be 
sufficiently  purposeful  or  negligent  to 
warrant  a  termination  without  delay. 

(b)(1)  If  CCC  terminates  a  contract,  the 
participant  shall  forfeit  all  rights  for 
future  payments  under  the  contract  and 
shall  refund  all  or  part  of  the  payments 
received,  plus  interest,  determined  in 
accordance  with  part  1403  of  this 
chapter.  CCC  has  the  option  of  requiring 
only  partial  refund  of  the  payments 
received  if  a  previously  installed 
conservation  practice  can  function 
independently,  is  not  affected  by  the 
violation  or  other  conservation  practices 
that  would  have  been  installed  under 
the  contract,  and  the  participant  agrees 
to  operate  and  maintain  the  installed 
conservation  practice  for  the  life  span  of 
the  practice. 

(2)  If  CCC  terminates  a  contract  for 
any  reason  stated  above,  before  any 
contractual  pa3mients  have  been  made, 
the  participant  shall  forfeit  all  rights  for 
further  payments  under  the  contract  and 
shall  pay  such  Uquidated  damages  as 
are  prescribed  in  the  contract. 

(3)  When  making  all  contract 
termination  decisions,  CCC  may  reduce 
the  amoimt  of  money  owed  by  the 
participant  by  a  proportion  which 
reflects  the  good-faith  effort  of  the 
participant  to  comply  with  the  contract, 
or  the  hardships  beyond  the 
participant's  control  that  have 
prevented  compliance  with  the  contract 


(4)  The  participant  may  voluntarily 
terminate  a  contract  without  penalty,  if 
CCC  determines  that  such  termination 
would  be  in  the  public  interest. 

Subpart  C — General  Administration 

§1468.30    Appeals. 

(a)  An  applicant  or  participant  may 
obtain  administrative  review  of  an 
adverse  decision  made  with  respect  to 
this  part  and  the  CFO  contract  in 
accordance  with  parts  11  and  614  of  this 
title,  except  as  provided  in  paragraph  (b) 
of  this  section. 

(b)  The  following  decisions  are  not 
appealable: 

(1)  CCC  funding  allocations; 

(2)  Eligible  conservation  practices; 

(3)  Payment  rates,  and  cost-share 
percentages; 

(4)  Science-based  formulas  and  factor 
values; 

(5)  Soils  mapping  and  information; 
and 

(6)  Other  matters  of  general 
applicability. 

§  1468.31    Compliance  with  nsguiatory 
measures. 

Participants  who  carry  out 
conservation  practices  shall  be 
responsible  for  obtaining  the  authorities, 
rights,  easements,  permits,  or  other 
approvals  necessary  for  the 
implementation,  operation,  and 
maintenance  of  the  conservation 
practices  in  keeping  with  applicable 
laws  and  regulations.  Participants  shall 
be  responsible  for  compliance  with  all 
laws  and  for  all  effects  or  actions 
resulting  from  the  participant's 
performance  under  the  contract. 

§1468.32    Access  to  operating  unit 

Any  authorized  CCC  representative 
shall  have  the  right  to  enter  an  operating 
unit  or  tract  for  die  purpose  of 
ascertaining  the  accuracy  of  any 
representations  made  in  a  contract  or  in 
anticipation  of  entering  a  contract,  or  as 
to  the  performance  of  the  terms  and 
conditions  of  the  contract.  Access  shall 
include  the  right  to  provide  technical 
assistance  and  inspect  any  work 
undertaken  under  the  contract.  The  CCC 
representative  shall  make  a  reasonable 
effort  to  contact  the  participant  prior  to 
the  exercise  of  this  right  to  access. 

§1468.33    Performance  based  upon  advlcs 
or  action  of  representatives  of  CCC. 

If  a  participant  relied  upon  the  advice 
or  action  of  any  authorized 
representative  of  CCC,  and  did  not  know 
or  have  reason  to  know  that  the  action 
or  advice  was  improper  or  erroneous, 
the  FSA  county  committee,  in 
consultation  with  NRCS^  may  accept  the 
advice  or  action  as  meeting  the 
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requirements  of  the  program  and  may 
grant  relief,  to  the  extent  it  is  deemed 
desirable,  to  provide  a  fair  and  equitable 
treatment  because  of  the  good-faith 
reliance  on  the  part  of  the  participant. 

§  1 468.34    Offsets  and  assignments. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  payment  or 
portion  thereof  to  any  participant  shall 
be  made  without  regard  to  questions  of 
title  under  State  law  and  without  regard 
to  any  claim  or  lien  against  the  crop,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  United  States.  The  regulations 
governing  offsets  and  withholdings 
found  at  part  1403  of  this  chapter  shall 
apply  to  contract  payments. 

(b)  Any  participant  entitled  to  any 
payment  may  assign  any  payments  in 
accordance  with  regulations  governing 
assignment  of  payment  found  at  part 
1404  of  this  chapter. 

§  1468.35    Misrepresentation  and  scheme 
or  device. 

(a)  A  participant  who  is  determined  to 
have  erroneously  represented  any  fact 
affecting  a  program  determination  made 
in  accordance  with  this  part  shall  not  be 
entitled  to  contract  payments  and  must 
refund  to  CCC  all  payments,  plus 
interest  determined  in  accordance  with 
part  1403  of  this  chapter. 

(b)  An  applicant  or  participant  who  is 
determined  to  have  knowingly  adopted 
any  scheme  or  device  that  tends  to 
defeat  the  purpose  of  the  program;  made 
any  fraudulent  representation;  or 
misrepresented  any  fact  affecting  a 
program  determination,  shall  refund  to 
CCC  all  payments,  plus  interest 
determined  in  accordance  with  part 
1403  of  this  chapter,  received  by  such 
applicant  or  participant  with  respect  to 
CFO  contracts. 

Signed  in  Washington,  D.C.  on  September 
23. 1998. 

Peariie  S.  Reed, 

Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  9a-25923  Filed  9-28-98;  8:45  am) 

MLUNO  CODE  M1»-16-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Parts  1710  and  1726 

Year  2000  Compliance:  Electric 
Program 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Interim  rule  with  request  for 
comment. 


SUMMARY:  This  interim  rule  amends  the 
regulations  of  the  Rural  Utilities  Service 
(RUS)  to  state  that  RUS  will  make  an 
electric  loan  only  if  the  borrower's 
electric  system  is  year  2000  compliant. 
The  interim  rule  will  ensure  that  RUS- 
Hnanced  projects  and  RUS  financed 
electric  systems  meet  the  year  2000  date 
changeover  without  service  or  revenue 
disruption. 

DATES:  This  rule  is  effective  September 
29, 1998.  Comments  must  be  received 
by  RUS  or  carry  a  postmark  or 
equivalent  by  November  30, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Blaine  D.  Stockton,  Jr., 
Assistant  Administrator,  Electric 
Program,  Rural  Utilities  Service,  United 
States  Department  of  Agriculture,  1400 
Independence  Ave.,  SW.,  STOP  1560, 
Room  4037,  South  Building, 
Washington.  DC.,  20250-1560.  RUS 
requires  a  signed  original  and  three 
copies  of  all  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blaine  D.  Stockton,  Jr.,  Assistant 
Administrator,  Electric  Program,  Rural 
Utilities  Service,  United  States 
Department  of  Agriculture,  1400 
Independence  Ave.,  SW.,  STOP  1560, 
Room  4037,  South  Building, 
Washington,  DC.,  20250-1560. 
Telephone:  (202)  720-9545.  Facsimile: 
(202) 690-0717. 
SUPPLEMENTARY  INFORMATION: 

Justification  for  Interim  Rule 

It  is  the  policy  of  the  Department  of 
Agriculture  that  proposed  rules  relating 
to  public  property,  loans,  grants, 
benefits,  or  contracts  be  published  for 
public  comment  notwithstanding  the 
provisions  of  5  U.S.C.  553,  with  respect 
to  such  rules.  However,  exemptions  are  , 
permitted  where  an  agency  finds,  for 
good  cause,  that  an  opportunity  for 
comments  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

RUS  finds  that  good  cause  exists  to 
implement  this  rule  without  providing  a 
prior  opportimity  for  public  comment. 
Many  computers  that  control  electric 
systems  are  not  programmed  to  handle 
the  change  of  date  from  December  31, 
1999,  to  January  1,  2000.  These  "non- 
compliant"  computers  may  malfunction 
on  or  before  January  1,  2000,  with 
potentially  widespread  and  catastrophic 
results.  Computer  controlled  electric 
systems  could  fail  causing  electric 
power  deUvery  to  consumers  and 
suppliers  to  be  interrupted,  and  electric 
system  safety  could  be  adversely 
affected.  Examples  of  potentially 
vulnerable  areas  include  power  plant 
control  systems,  transmission  and 
distribution  relays,  substation  metering, 


load  management  systems,  maintenance 
and  administration  systems  and  billing 
records.  Failure  of  electric  systems 
could  affect  public  health  and  safety. 
RUS,  therefore  believes  it  would  be 
contrary  to  the  public  interest  to  delay 
the  effectiveness  of  the  rule.  Through 
this  interim  rule,  RUS  is  imdertaking  to 
address  with  its  electric  borrowers  year 
2000  compliance  issues  that  may 
potentially  disrupt  electric  services  that 
are  critical  to  public  health  and  safety. 
This  rule  is  part  of  an  effort  by  all  USDA 
Rural  Development  agencies  to  address 
year  2000  readiness  and  prevent  year 
2000  problems.  For  these  reasons,  RUS 
determines  that  publication  for  advance 
notice  and  an  opportunity  for  prior 
comment  is  not  in  the  public  interest. 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  final  rule  related  notice 
entitled  "Department  Programs  and 
Activities  Excluded  firom  Executive 
Order  12372"  (50  FR  47034), 
determined  RUS  loans  and  loan 
guarantees  are  not  covered  by  this 
Executive  Order. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order.  In  accordance  with  the  Executive 
Order  and  the  rule:  (1)  All  state  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  will  be 
preempted;  (2)  No  retroactive  effect  will 
be  given  to  this  rule;  and  (3)  In 
accordance  with  Sec.  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e))  administrative  appeal 
procedures,  if  any,  must  be  exhausted 
before  an  action  against  the  E)epartment 
or  its  agencies  may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  a  rule  relating  to  the 
RUS  electric  loan  program  is  not  a  rul^ 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  and,  therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  rule. 
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National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  afiiect  the  quaUty  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  qr 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  programs  under  No.  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Docxmients,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  niunber  (202)  512-1800. 

Information  Collection  and 
Recordkeeping  Requirements 

This  interim  rule  does  not  impose 
new  information  collection 
requirements  for  the  purposes  of  the 
Paperwork  reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  (OMB  control 
number  0572-0032) 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandate  (under  the  regulatory  provision 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  Unfunded  Mandates  Reform  Act. 

List  of  Subjects 

7  CFR  Part  1710 

» 

Electric  power,  Electric  utilities.  Loan 
programs — energy,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

7  CFR  Part  1726 

Electric  power,  Loan  programs — 
energy.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  set  forth  in  the 
preamble,  RUS  amends  Chapter  XVII  of 
Title  7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1710— GENERAL  AND  PRE- 
LOAN  POLICIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950(b);  Public  Law 
99-591. 100  Stat.  3341;  Public  Law  103-354, 
108  Stat.  3178  (7  U.S.C  6941  et  seq.). 


2.  In  §  1710.112,  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

§1710.112    Loan  feasibility. 

*        *        *        •        * 

(c)  RUS  considers  a  loan  to  be  feasible 
only  if  the  borrower's  electric  system  is 
year  2000  compliant,  or  if  the  borrower 
provides  RUS  with  evidence, 
satisfactory  to  RUS,  that  it  is  taking 
measures  necessary  to  ensure  that  its 
electric  system  will  be  year  2000 
compliant  on  or  before  December  31, 
1999.  Year  2000  compliant  means  that 
product  performance  and  function  are 
not  affected  by  dates  before,  during,  and 
a  reasonable  time  after  the  year  2000. 

PART  1726— ELECTRIC  SYSTEM 
CONSTRUCTION  POLICIES  AND 
PROCEDURES 

3.  The  authority  citation  for  part  1726 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.,  1921  et 
seq.;  Public  Law  103-354, 108  Stat.  3178  (7 
U.S.C.  6941  et  seq.]. 

4.  In  §  1726.20,  a  new  sentence  is 
added  at  the  end  to  read  as  follows: 

§  1 726.20    Standards  and  specifications. 

•  *  *  The  materials  and  equipment 
must  be  year  2000  compliant,  as  defined 
in  7  CFR  1710.112  (c). 

Dated:  September  21, 1998. 
Jill  Long  Thompson, 

Under  Secretary,  Hural  Development. 

[PR  Doc.  98-26021  Filed  9-28-98;  8:45  am) 

BILLING  CODE  3410-1$-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701, 722, 723  and  741 

Organization  and  Operation  of  Federal 
Credit  Unions;  Appraisals;  Memt>er 
Business  Loans;  and  Requirements  for 
Insurance 

AQENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUIMMARY:  The  NCUA  is  updating, 
clarifying  and  streamlining  its  existing 
rules  concerning  member  business  loans 
and  appraisals  for  federally  insured 
credit  unions,  as  well  as  implementing 
recent  statutory  limitations  regarding 
member  business  loans.  The  intended 
effect  of  this  rule  is  to  reduce  regulatory 
burden,  maintain  safety  and  soundness, 
and  provide  an  exception  for  qualifying 
credit  unions  fi'om  the  statutory 
aggregate  limit  on  a  credit  imion's 
outstanding  member  business  loans. 


DATES:  Effective  September  29, 1998. 
Comments  must  be  received  on  or 
before  November  30, 1998. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  Please  send  comments  by  one 
method  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McKenna,  Staff  Attorney, 
Office  of  General  Counsel  at  the  above 
address  or  telephone:  (703)  518-6540;  or 
David  Marquis,  Director,  Office  of 
Examination  and  Insurance,  at  the  above 
address  or  telephone:  (703)  518-6360. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  NCUA  Board  adopted  its  first 
member  business  loan  rule  in  April 
1987  due  to  the  increased  amoimt  of 
credit  imion  losses  attributed  to 
business  lending  activity.  In  response  to 
continued  losses  to  credit  unions  and 
the  National  Credit  Union  Share 
Insurance  Fund  (NCUSIF)  due  to 
member  business  loans,  the  NCUA 
Board  adopted  a  more  restrictive 
member  business  loan  rule  in 
September  1991.  In  general,  the  results 
of  the  1991  revision  have  been  very 
positive.  Nonetheless,  experience  with 
the  regulation  indicated  a  need  for 
simplification,  clarification,  and 
improvement.  Therefore,  on  July  23, 
1997,  the  Board  issued  proposed 
amendments  to  the  regulation  governing 
member  business  loans  (Current  Section 
701.21(h)  and  Proposed  Part  723  of 
NCUA's  Regulations)  and  appraisals 
(Part  722  of  NCUA's  Regulations)  with 
a  sixty-day  comment  period.  62  FR 
41313  (August  1, 1997). 

The  NCUA  Board  was  considering 
adopting  a  final  member  business  loan 
rule  in  March  of  this  year,  when  it 
became  apparent  that  Congress  was 
considering  legislation  regarding  the 
ability  of  credit  unions  to  grant  member 
business  loans.  The  NCUA  Board 
decided  to  defer  consideration  of  a  final 
rule  until  Congress  had  acted  on  this 
legislation.  Since  then,  the  Credit  Union 
Membership  Access  Act  (the  Act)  was 
enacted  into  law  on  August  7, 1998. 
Public  Law  105-219.  Among  other 
things,  the  Act  imposes  a  new  aggregate 
Umit  on  a  credit  union's  outstanding 
member  business  loans.  However,  the 
Act  also  provides  for  three 
circumstances  where  a  credit  union  may 
qualify  for  an  exception  from  the 
aggregate  limit. 

The  NCUA  Board  has  decided  to 
finalize  those  aspects  of  the  proposed 
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rule  that  are  not  affected  by  the  Act,  as 
well  as  set  forth  the  procedures  for 
obtaining  an  exception  from  the 
aggregate  limit  as  provided  for  by  the 
Act.  The  Board  is  issuing  this  rule  as  an 
interim  final  rule  because  there  is  no 
public  interest  in  delaying  action  on 
exceptions  from  the  aggregate  limit.  On 
the  contrary,  there  is  a  strong  public 
interest  in  permitting  credit  imions  to 
continue  to  grant,  and  members  to 
receive,  business  loans.  Therefore,  the 
Board  finds  it  necessary  and  appropriate 
to  act  expeditiously  to  allow  certain 
credit  unions  to  obtain  an  exception  to 
continue  to  grant  business  loans  that 
would  exceed  the  aggregate  loan  limit. 
If  this  rule  is  not  effective  immediately, 
a  number  of  credit  unions  and  their 
members  could  be  adversely  impacted. 
Accordingly  the  Board,  for  good  cause, 
finds  that  (1)  pvu^uant  to  5  U.S.C. 
553(b)(3)(B).  notice  and  public 
procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  pubUc 
interest;  and  (2)  pursuant  to  5  U.S.C. 
553(d)(3).  the  rule  shall  be  effective 
immediately  and  without  30  days 
advance  notice  of  publication.  Although 
this  rule  is  being  issued  as  an  interim 
final  rule  and  is  effective  immediately, 
the  NCUA  Board  encourages  interested 
parties  to  submit  comments,  especially 
on  the  exception  from  the  aggregate  loan 
limits^ 

B.  Previous  Comments  and  New 
Statutory  Provisions 

Thirty-four  comments  were  received. 
Comments  were  received  from  eight 
federal  credit  unions,  seven  state 
chartered  credit  unions,  ten  state 
leagues,  three  national  credit  union 
trade  associations,  one  bank,  four  bank 
trade  associations,  and  one  consulting 
group.  Except  for  the  bank  and  bank 
trade  associations,  the  commenters  were 
very  supportive  of  the  proposal, 
although  most  commenters  suggested 
ways  to  improve  the  final  rule.  Two 
commenters  expressed  complete 
support  for  the  proposal. 

Section-by-Section  Analysis 

The  proposed  amendments  were 
written  in  a  plain  Enghsh  question  and 
answer  format.  Eight  commenters 
approved  of  the  plain  English  format  but 
some  of  these  commenters  questioned 
whether  a  question  and  answer  format 
would  be  comprehensive.  The 
commenters  expressing  doubt  requested 
an  additional  section  of  supplementary 
information. 

Four  commenters  opposed  the  plain 
English  question  and_answer  format. 
They  believe  that  using  it  is  not  in  the 
best  interest  of  the  credit  union  industry 
because  this  format  is  not 


comprehensive  and  would  limit  the 
creativity  of  credit  imions  in  providing 
business  loans  to  their  members.  These 
commenters  recommend  that  the 
regulation  be  written  in  the  traditional 
regulatory  style  and  be  supplemented 
with  questions  and  answers  for  further 
clarification  of  the  rule. 

The  NCUA  Board  has  not  received 
any  evidence  to  indicate  any  problems 
with  the  plain  English  format.  The 
NCUA  Board  believes  the  question  and 
answer  format  will  lessen 
misunderstandings  and  is 
comprehensive  and  easy  to  understand. 
The  NCUA  Board  does  not  believe  a 
supplementary  information  section  in 
the  final  rule  is  necessary.  Therefore, 
the  final  rule  is  written  in  this  format. 

NCUA  proposed  moving  the  rule  from 
Part  701  to  Part  723  of  NCUA 's 
Regulations.  Five  commenters  approved 
placing  the  member  business  loan  rule 
in  its  own  Part.  The  NCUA  Board  agrees 
and  the  final  rule  will  be  in  Part  723. 

Proposed  Section  723.1 — What  is  a 
Member  Business  Loan? 

This  section  provides  a  definition  of 
a  member  business  loan.  The  proposal 
defined  a  member  business  loan  as  any 
loan,  line  of  credit,  or  letter  of  credit 
where  the  borrower  uses  the  proceeds 
for  the  following  piuposes:  commercial, 
corporate,  investment  property, 
business  venture  or  agricultural.  This 
definition  was  slightly  different  irom 
the  cuirrent  rule  in  that  the  proposal 
deletes  the  term  "business"  from 
"business  investment  property." 
However,  NCUA  may  no  longer  define 
what  is  a  member  business  loan  by 
regulation  because  the  Act  defines  the 
term.  Therefore,  a  member  business  loan 
means  any  loan,  line  of  credit  or  letter 
of  credit,  the  proceeds  of  which  will  be 
used  for  a  commercial,  corporate  or 
other  business  investment  property  or 
venture,  or  agricultural  purpose.  Section 
107A(c)(l)(a)oftheAct. 

Proposed  Section  723.1(b)— Exceptions 
to  the  General  Rule? 

This  section  sets  forth  the  exceptions 
to  the  definition  of  a  member  business 
loan.  NCUA  proposed  to  increase  the 
dollar  threshold  at  which  the  rule 
applies  from  $50,000  to  $100,000. 
Fifteen  commenters  supported  the  new 
threshold.  Some  of  these  commenters 
believe  the  change  would  help  small 
and  low-income  credit  unions. 
However,  the  Act  sets  forth  the 
applicable  exceptions  to  the  definition 
of  a  member  business  loan.  The  dollar 
threshold  is  set  at  $50,000. 

The  new  regulation  sets  forth  five 
exceptions  that  are  virtually  identical  to 
the  exemptions  in  the  ciurent  member 


business  loan  regulation.  The  following 
loans  are  exempt  fitim  the  member 
business  loan  definition:  (1)  an 
extension  of  credit  that  is  fiilly  secured 
by  a  lien  on  a  l-to-4  family  dwelling 
that  is  the  primary  residence  of  a 
member;  (2)  an  extension  of  credit  that 
is  fully  secured  by  shares  in  the  credit 
imion  making  the  extension  of  credit  or 
deposits  in  financial  institutions;  (3)  an 
extension  of  credit  that  meets  the 
member  business  loan  definition  made 
to  a  borrower  or  an  associated  member 
that  has  a  total  of  all  such  extensions  of 
credit  in  an  amount  equal  to  or  less  than 
$50,000;  (4)  an  extension  of  credit  the 
repayment  of  which  is  fully  insured  or 
fully  guaranteed  by,  or  where  there  is  an 
advance  commitment  to  purchase  in  full 
by,  an  agency  of  the  Federal 
Government  or  of  a  State,  or  any 
political  subdivision  thereof;  or  (5)  an 
extension  of  credit  that  is  granted  by  a 
corporate  credit  union  (as  that  term  is 
defined  by  the  Board)  to  another  credit 
union. 

Proposed  Section  723.2 — What  are  the 
prohibited  activities? 

NCUA  proposed  no  substantive 
changes  from  the  ciurent  rule,  except  to 
add  senior  management  employees  and 
officials  to  the  provision  prohibiting 
equity  agreements  or  joint  ventures. 
Four  commenters  agreed  with  NCUA 
that  senior  management  employees  and 
officials  should  be  prohibited  from 
receiving  income  tied  to  a  business  loan 
the  credit  union  makes.  Two  opposed 
the  proposal. 

One  commenter  believed  it  would  be 
inconsistent  to  prohibit  non- 
compensated officials  fit>m  entering  into 
equity  agreements  and  joint  ventures 
involving  business  loans  while 
permitting  credit  unions  to  make 
business  loans  to  those  officials. 
However,  this  commenter  agreed  with 
the  proposal  to  extend  the  prohibition 
against  equity  agreements  and  joint 
ventures  involving  business  loans  to 
senior  management  employees  as  long 
as  NCUA  excludes  non-compensated 
officials  from  the  prohibition.  The 
NCUA  Board  agrees  and  has 
incorporated  this  change  into  the  final 
rule. 

Two  commenters  believed  that  the 
current  prohibition  on  senior 
management  officials  receiving  business 
loans  should  be  eliminated.  The  NCUA 
Board  has  not  been  provided  with  any 
convincing  reason  to  eliminate  the 
prohibition.  One  commenter  correctly 
pointed  out  that  the  title  to  this  section 
should  be  changed  to  "who  is  ineligible 
to  receive  a  member  business  loan." 
This  commenter  stated  that  otherwise  it 
would  make  senior  management 
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employment  a  prohibited  activity.  The 
NCUA  Board  agrees  and  has  retitled  the 
section  accordingly. 

Proposed  Section  723.3— What  are  the 
requirements  for  construction  and 
development  lending? 

This  section  sets  forth  the 
requirements  for  construction  and 
development  lending.  NCUA  proposed 
no  substantive  changes  to  this  section 
from  the  current  rule.  NCUA  clarified 
that  construction  and  development 
loans  below  the  dollar  limits, 
individually  and/or  in  the  aggregate,  are 
not  considered  to  be  member  business 
loans  for  the  piupose  of  this  rule.  Thus, 
if  a  member  has  a  construction  loan  for 
$40,000,  and  no  other  outstanding 
business  type  loans,  including 
unfunded  business  type  lines  of  credit, 
then  the  construction  loan  is  not  a 
member  business  loan.  No  substantive 
comments  were  received  on  this  section. 
The  NCUA  Board  is  adopting  this 
section  in  final  as  proposed. 

Proposed  Section  723.4 — What  are  the 
other  applicable  regulations? 

This  section  merely  describes  the 
other  lending  rules  credit  unions  must 
follow  when  granting  member  business 
loans  to  the  extent  they  are  consistent 
with  this  regulation.  NCUA  proposes  no 
substantive  changes  from  the  current 
rule.  One  commenter  objected  to 
incorporating  Sections  701.21(a) 
through  (g)  of  NCUA 's  regulations  into 
this  regulation.  One  commenter 
supported  this  provision.  The  NCUA 
Board  has  not  been  provided  with  any 
convincing  reason  to  change  this 
section,  so  it  is  adopting  it  in  final  as 
proposed. 

Proposed  Section  723.5— How  do  I 
implement  a  member  business  loan 
proffxwi? 

This  section  requires  the  board  of 
directors  to  adopt  business  loan  policies 
and  review  them  at  least  aimually.  This 
section  also  requires  the  board  to  use 
the  services  of  an  individual  with  at 
least  two  years  direct  experience  in  the 
type  of  lending  in  which  the  credit 
union  will  be  engaging.  The  preamble  to 
the  proposal  also  clarified  that  NCUA 
has  never  required  experience  with 
business  loans  in  general  but,  rather,  has 
required  experience  with  making  loans 
the  credit  union  intends  to  grant.  The 
preamble  also  clarified  that  credit 
imions  need  not  hire  staff  to  meet  the 
requirements  of  this  section;  however, 
credit  imions  must  ensure  that  the 
expertise  is  available.  Credit  unions  can 
meet  the  experience  requirement 
through  various  approaches.  For 
example,  a  credit  imion  can  use  the 


services  of  a  CUSO,  an  employee  of 
another  credit  union,  an  independent 
contractor,  or  other  third  parties. 
However,  the  actual  decision  to  grant  a 
loan  must  reside  with  the  credit  union. 

Two  commenters  supported  NCUA's 
clarification  that  the  rule  does  not 
require  two  years  experience 
specifically  in  business  lending.  Two 
commenters  did  not  believe  there  would 
be  any  hindrances  in  obtaining  a  staff 
person  with  two  years  relevant  lending 
experience.  Two  commenters  beUeve  it 
is  difficult  to  find  someone  who  has  the 
relevant  experience  for  every  type  of 
commercial  loan.  One  conunenter  stated 
that  the  real  issue  is  having  the  money 
to  hire  such  experienced  people. 

Two  commenters  recommended 
eliminating  the  two-year  experience 
requirement.  Two  commenters  believed 
NCUA  should  allow  credit  unions  to 
address  qualifications  based  on  what  the 
credit  union  desires.  One  commenter 
agreed  with  the  new  language  but 
believed  it  is  still  overly  restrictive  and 
represents  an  attempt  to  micromanage 
credit  unions. 

One  commenter  appreciated  NCUA's 
clarification  that  the  requirement  to 
retain  staff  with  two  years  of  experience 
does  not  mean  specific  business  lending 
experience.  This  commenter  stated  that 
allowing  two  years  of  lending 
experience  to  suffice  without  a  specific 
requirement  for  business  lending 
experience,  coupled  with  the  ability  of 
a  credit  union  to  use  CUSO  services,  an 
employee  from  another  credit  luiion,  or 
a  contractor,  will  remove  a  business 
lending  impediment  for  many  credit 
vmions. 

The  NCUA  Board  believes  it  is  crucial 
for  a  credit  union  to  have  experienced 
persoimel  involved  in  making  decisions 
regarding  business  lending.  Member 
business  loans  require  special  expertise 
in  virtually  all  phases  of  origination  and 
administration.  Prior  to  NCUA's 
imposition  of  the  experience 
requirement,  a  number  of  credit  imions 
suffered  losses  from  member  business 
loans  as  a  result  of  poorly  structured 
and  administered  loans.  Most  of  these 
problems  could  have  been  avoided  had 
the  credit  union  been  better  informed 
and  prepared  through  the  use  of 
experienced  persoimel.  Therefore,  the 
NCUA  Board  is  continuing  to  require 
credit  unions  instituting  member 
business  loan  programs  to  retain 
personnel  with  two  years  of  business 
lending  experience. 

Two  commenters  requested  that  the 
final  regulation  contain  some  of  the 
examples  in  the  preamble  to  the 
proposal  of  proper  arrangements  such  as 
the  use  of  a  CUSO  or  an  employee  of 
another  credit  union.  The  Board  agrees 


and  the  final  rule  contains  examples  of 
how  to  fulfill  the  two-year  requirement. 

Proposed  Section  723.6— What  must  our 
member  business  loan  policies  address? 

This  section  sets  forth  those  items  that 
credit  unions  must  address  in  their 
written  business  loan  policies.  The 
proposal  adds  a  new  requirement  for 
credit  unions  to  review  financial 
statements.  One  commenter  believed  it 
is  overly  burdensome  to  review  and 
analyze  the  member's  entire  financial 
statements  instead  of  reviewing  updates. 
Five  commenters  did  not  believe  it 
would  be  excessively  burdensome.  After 
further  consideration,  the  NCUA  Board 
does  not  see  any  significant  benefit  in 
requiring  a  review  of  financial 
statements  on  all  member  business 
loans.  In  most  cases,  a  credit  union 
engaging  in  business  lending  will 
ordinarily  review  the  financial 
statements  of  its  o{>en-end  business 
loans.  Therefore,  the  final  rule  does  not 
require  credit  unions  to  review  financial 
statements. 

The  proposal  also  changes  the  term 
"appraisals"  to  "determination  of 
value."  The  wording  in  the  current  rule 
unduly  emphasizes  member  business 
loans  as  real  estate  loans.  The  proposed 
wording  clarifies  that,  whether  a 
member  business  loan  is  for  real  estate 
or  non-real  estate,  credit  unions  must 
meet  the  collateral  requirements.  The 
proposal  also  changes  the  term  "title 
search"  to  "determination  of 
ownership"  for  the  same  reason. 

One  commenter  beheved  the  present 
regulatory  distinction  between  real 
estate  secured  business  loans  and  other 
business  loans  is  often  blurred  and  that 
the  proposed  new  regulation  does  little 
to  recognize  this  distinction.  This 
commenter  stated  that  the  terms  used  in 
this  regulation  are  more  applicable  to 
real  estate  lending.  Another  commenter 
suggested  that  NCUA  consider  two 
distinct  classes  of  member  business 
loans:  one  for  real  estate,  incorporating 
underwriting  criteria  such  as  higher 
loan-to-value  ratios,  owner  occupancy 
standards,  lien  position  requirements, 
longer  loan  terms;  and  one  for  other 
types  of  business  loans,  with  flexible 
underwriting  criteria  appropriate  to  the 
specific  loan.  Although  there  is  a 
distinction  between  real  estate  secured 
business  loans  and  other  types  of 
business  loans,  the  NCUA  Board 
believes  the  stated  requirements  are 
necessary  for  both.  The  NCUA  Board 
believes  the  proposed  changes  in 
language  will  be  helpful  to  credit  unions 
in  maldng  business  loans. 

TTie  proposal  also  clarified  that  the 
maturity  of  a  member  business  loan  may 
not  exceed  twelve  years.  The  proposal 
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inadvertently  failed  to  exclude  federally 
insured  state  chartered  credit  unions 
from  this  requirement  as  NCUA  has 
consistently  done  in  the  past.  Nine 
commenters  stated  that  the  twelve-year 
maturity  limit  should  not  apply  to  state 
chartered  credit  imions.  NCUA  agrees 
and  the  final  rule  permits  state 
chartered  credit  unions  to  grant 
business  loans  with  a  maturity  limit 
consistent  with  state  law.  Five  credit 
unions  requested  that  the  twelve-year 
maturity  limit  be  increased  for  federal 
credit  unions.  This  is  currently 
impermissible  for  federal  credit  unions 
since  the  Federal  Credit  Union  Act 
limits  such  loans  to  twelve  years. 

Proposed  Section  723.7— What  other 
items  must  the  member  business  loan 
policy  address? 

This  section  sets  forth  the  remaining 
issues  that  vmtten  loan  policies  must 
address,  including  loan-to-value  ratios 
and  the  requirement  for  the  personal 
liability  and  guarantee  of  the  member. 
The  proposal  increases  the  second  lien 
limitation  from  70%  to  80%  for 
collateral  ratios.  The  proposal  also 
clarifies  that  private  mortgage  insurance 
for  first  liens  with  a  loan-to-value  ratio 
exceeding  80%  applies  only  to  real 
estate  ^oans.  Twelve  commenters 
supported  the  increase  in  the  second 
lien  limitation  from  70%  to  80%. 
However,  some  commenters  questioned 
whether  the  same  stringent  loan-to- 
value  ratios  would  be  required  for  loans 
on  personal  properties,  vehicles  and 
equipment.  They  believed  that  NCUA's 
approach  could  hinder  the 
competitiveness  of  credit  unions 
wanting  to  provide  business  loans  to 
their  members.  One  commenter  believed 
the  second  lien  limitation  should  be 
increased  further  while  another 
commenter  believed  the  70%  loan-to- 
value  is  adequate.  Two  commenters 
believed  that  credit  unions  need  more 
flexibility  for  loan  to  value  ratios.  One 
commenter  believed  NCUA  should 
allow  loan-to-value  ratios  up  to  100%. 
The  NCUA  Board  believes  the  specified 
loan  limits  are  appropriate  for  member 
business  loans  and  has  incorporated 
them  into  the  final  rule. 

One  commenter  stated  that  the 
regulation  should  be  clarified  so  that  the 
loan-to-value  ratios  for  business  loans 
are  applicable  only  for  member  business 
loans.  For  example,  if  a  business  loan 
for  $50,000  is  granted  on  an  unsecured 
basis  and  if  an  additional  $40,000  is 
granted  to  the  borrower,  only  $40,000 
would  be  subject  to  the  loan-to-value 
limitations.  The  Board  agrees  that  only 
that  portion  of  member  business  loans 
in  excess  of  $50,000  are  subject  to  the 
loan-to-value  limitations.  However,  if 


the  two  loans  are  on  the  same  collateral, 
the  loan-to- value  limitation  will  apply 
to  the  aggregate  amount  of  the  loans.  For 
example,  if  the  credit  union  makes  a 
loan  on  a  piece  of  real  estate  for  $40,000 
and  subsequently  makes  another 
$40,000  loan  on  the  same  collateral,  the 
loan-to-value  limitation  will  apply  to 
the  entire  $80,000. 

This  proposed  section  would  also 
allow  any  credit  union  to  seek  a  waiver 
from  the  loan-to-value  ratios  for  a 
particular  business  loan  program.  Five 
commenters  agreed  with  expanding  the 
waiver  provision  to  permit  credit  unions 
that  recently  initiated  member  business 
loan  programs  to  seek  an  exemption 
fit)m  loan-to-value  Umitations.  The  final 
rule  includes  this  waiver  authority  from 
the  loan-to-value  limitations. 

The  proposal  exempts  federally 
insured  credit  unions  from  the  loan-to- 
value  ratios  with  respect  to  credit  card 
line  of  credit  programs  off^ered  to 
nonnatural  persons  that  are  limited  to 
routine  purposes  normally  made  under 
those  programs.  One  commenter 
supported  this  proposal.  One 
commenter  erroneously  believed  this 
section  did  not  apply  to  federal  credit 
unions. 

Proposed  Section  723.8 — How  much 
may  one  member  or  a  group  of 
associated  members  borrow? 

This  section  sets  forth  the  aggregate 
amount  of  outstanding  member  business 
loans  that  credit  unions  may  grant  to 
one  member  or  a  group  of  associated 
members.  Unless  NCUA  grants  a  waiver, 
the  proposal  limits  the  aggregate  amount 
of  outstanding  business  loans  to  any  one 
member  or  group  of  associated  members 
to  15%  of  the  credit  union's  reserves 
(less  the  Allowance  for  Loan  Losses 
account)  or  $100,000,  whichever  is 
higher.  Six  commenters  agreed  with  the 
15%  threshold  although  one  commenter 
would  delete  the  dollar  threshold.  One 
commenter  requested  that  the  15%  limit 
be  increased.  The  NCUA  Board  has  not 
been  provided  with  a  convincing 
rationale  for  raising  the  15%  limit  and 
is  adopting  the  proposal  in  final. 

The  NCUA  Board  is  clarifying  how 
loan  participations  are  treated  in  regard 
to  business  loan  limits.  In  those 
situations  where  the  credit  imion  sold 
the  participation  without  recourse,  the 
amount  sold  would  not  be  included 
when  calculating  the  15%  limit  for  a 
single  borrower.  However,  if  the  credit 
union  sold  the  participation  with 
recourse  (that  is,  the  selling  credit  union 
essentially  retains  a  contingent 
liability),  it  would  include  the  amount 
sold  when  calculating  the  15%  limit. 

The  NCUA  Board  is  also  clarifying 
that  the  aggregate  amount  of  outstanding 


member  business  loans  to  any  one 
member  includes  any  unfunded 
commitments. 

Proposed  Section  723.9 — How  do  I 
calculate  the  aggregate  15%  limit? 

The  current  rule  states  that,  if  any 
portion  of  a  member  business  loan  is 
seciu«d  by  shares  in  the  credit  union  or 
a  deposit  in  another  financial 
institution,  or  fully  or  partially  insured 
or  guaranteed  by,  or  subject  to  an 
advance  commitment  to  purchase  by 
any  agency  of  the  federal  government  or 
of  a  state  or  any  of  its  political 
subdivisions,  such  portion  is  not  used 
in  calculating  the  15%  limit.  NCUA 
proposed  no  substantive  changes  to  the 
current  rule  on  the  calculation  of  the 
15%  limit.  Some  credit  unions  have 
asked  NCUA  staff  whether  the  partial 
guarantee  by  a  federal  agency  includes 
loans  guaranteed  by  the  Small  Business 
Administration.  The  amount  of  the  loan 
guaranteed  by  the  Small  Business 
Administration  is  not  used  in 
calculating  the  15%  limit. 

For  the  purpose  of  being  consistent 
writh  proposed  section  723.1(b),  NCUA 
proposed  to  change  the  term  "financial 
institution"  in  this  section  to  "federally 
insured  financial  institution."  Since  the 
Act,  in  setting  forth  the  exceptions  to 
the  member  business  loan  definition, 
does  not  require  the  financial  institution 
to  be  federally  insured,  NCUA  is  not 
adopting  this  change. 

Proposed  Section  723.10— What  loan 
limit  waivers  are  available? 

The  proposal  provides  for  a  waiver 
from:  (1)  the  maximum  loan  amoimt  to 
one  borrower  or  associated  group  of 
members;  (2)  loan-to- value  ratios;  and 
(3)  construction  and  development 
lending.  Although  a  number  of 
commenters  approved  of  the  waiver 
provision,  twelve  commenters 
specifically  questioned  whether  the 
waivers  apply  to  individual  loans  or  to 
a  category  of  loans.  The  intent  of  the 
proposal  was  to  exempt  categories  of 
loans.  A  loan-by-loan  waiver  would  be 
unworkable  and  overly  burdensome  for 
credit  imions  and  NCUA.  The  final  rule 
clearly  states  that  the  waiver  is  for  a 
category  of  loans. 

Proposed  Section  723. 1 1 — How  do  I 
obtain  an  available  waiver? 

This  section  describes  the  information 
that  a  credit  union  must  submit  to  the 
Regional  Director  with  a  waiver  request. 
NCUA  proposed  no  substantive  changes 
to  the  requirements  of  the  current  rule. 
However,  in  the  interim  final  rule,  the 
NCUA  Board  is  providing  a  mechanism 
for  state  chartered  federally  insured 
credit  unions  to  have  the  waiver  request 
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processed  through  the  state  supervisory 
authority. 

Proposed  Section  723.12— What  will 
NCUA  do  with  my  waiver  request? 

This  section  addresses  what  the 
Regional  Director  must  consider  in 
reviewing  the  waiver  request  and  how 
the  waiver  is  processed.  The  proposal 
increased  the  number  of  days  from  30  to 
60  that  a  Regional  Director  must  act  on 
a  waiver  request.  It  also  eliminated  the 
automatic  waiver  approval  if  a  region 
does  not  take  action  on  a  request  within 
the  specified  timeframe.  Twelve 
commenters  believed  that  the  number  of 
days  NCUA  should  have  to  process  the 
waiver  should  be  Umited  to  30  days  and 
the  automatic  waiver  provision  should 
be  reinstated.  A  few  commenters 
requested  that  NCUA  have  less  than  30 
days  to  approve  or  disapprove  the 
request.  One  commenter  asked  that 
NCUA  clarify  whether  there  are  any 
time  limits  once  a  waiver  has  been 
approved.  The  NCUA  Board  is 
extending  the  number  of  days  the 
agency  has  to  process  the  waiver  to  45 
days  (from  the  receipt  from  the  federal 
credit  imion  or  the  state  supervisory 
authority)  and  has  restored  the 
automatic  waiver  approval  if  a  region 
does  not  take  action  on  a  request  within 
the  specified  timeframe.  Any  waiver  is 
revocable  in  NCUA's  sole  discretion.  If 
a  waiver  is  revoked,  loans  granted  imder 
the  waiver  authority  are  grandfathered. 

Proposed  Section  723.13— What  options 
are  available  if  the  Regional  Director 
denies  our  waiver  request  or  a  portion 
of  it? 

Under  the  current  rule,  a  credit  union 
may  appeal  the  denial  of  its  waiver 
request  by  the  Regional  Director  to  the 
NCUA  Board.  NCUA  proposed  no 
substantive  changes  to  this  area  and  no 
substantive  comments  were  received. 
The  Board  is  adopting  this  section  in 
final  as  proposed. 

Proposed  Section  723.14 — How  do  I 
reserve  for  potential  losses? 

Consistent  with  the  current  rule,  this 
section  addresses  the  criteria  for 
determining  the  classification  of  loans. 
NCUA  proposes  no  substantive  changes 
to  the  loan  classification.  However, 
NCUA  proposes  to  move  the  current 
Appendix  of  Section  701.21(h)  to  this 
proposed  section.  No  substantive 
comments  were  received  on  this  section. 
The  Board  is  adopting  this  proposed 
section  in  final. 

Proposed  Section  723.15 — How  much 
must  I  reserve  for  potential  losses? 

This  section  provides  a  schedule  a 
credit  union  must  use  to  reserve  for 


classified  loans.  NCUA  proposes  no 
substantive  changes  to  this  schedule 
from  the  current  rule.  However,  NCUA 
clarified  the  meaning  of  this  section  by 
stating  that  this  is  the  minimum  amount 
when  establishing  the  reserve 
percentage.  One  commenter  opposed 
the  mandatory  reserve  requirement.  The 
Board  believes  the  current  requirement 
is  working  well  and  is  retained  as 
proposed. 

New  Section  723.16— What  is  the 
aggregate  member  business  loan  limit? 

The  Act  imposes  a  new  aggregate 
limit  on  a  credit  union's  outstanding 
member  business  loans  (including  any 
unfunded  commitments)  of  the  lesser  of 
1.75  times  the  credit  union's  net  worth 
or  12.25%  of  the  credit  imion's  total 
assets.  Net  worth  is  all  of  the  credit 
imion's  retained  earnings.  Retained 
earnings  normally  includes  undivided 
earnings,  regular  reserves  and  any  other 
reserves.  If  a  credit  union  currently  has 
business  loans  that  exceed  the  aggregate 
loan  Umit  and  does  not  qualify  for  an 
exception,  it  has  until  August  7,  2001  to 
reduce  the  total  amount  of  outstanding 
member  business  loans  or  below  the 
aggregate  loan  limit.  Furthermore,  an 
insured  credit  union  that  is 
undercapitalized  may  not  make  any  new 
business  loans  until  such  time  the  credit 
union  becomes  adequately  capitalized 
as  required  by  the  prompt  corrective 
action  provisions  of  the  Credit  Union 
Membership  Access  Act  of  1998. 

New  Section  723.17— Are  there  any 
exceptions  to  the  aggregate  loan  limit? 

The  Act  sets  forth  three  exceptions  to 
the  aggregate  limit:  (1)  credit  unions  that 
have  a  low-income  designation  or 
participate  in  the  Community 
Development  Financial  Institutions 
program;  (2)  credit  unions  that  have  a  "a 
history  of  primarily  making  member 
business  loans,"  or  (3)  credit  imions  that 
were  chartered  for  the  purpose  of 
primarily  making  member  business 
loans. 

A  credit  imion  that  does  not  currently 
have  a  low-income  designation  and  is 
seeking  to  determine  whether  it 
qualifies  should  contact  its  regional 
director  or  the  appropriate  state 
supervisor.  The  Board  is  defining  "a 
history  of  primarily  making  member 
business  loans"  as  either  (1)  member 
business  loans  that  comprise  at  least 
25%  of  the  credit  union's  outstanding 
loans  (as  evidenced  in  a  call  report  for 
1998  or  any  of  the  three  prior  years);  or 
(2)  member  business  loans  comprise  the 
largest  portion  of  the  credit  union's  loan 
portfolio.  For  example,  if  a  credit  union 
makes  23%  member  business  loans, 
22%  first  mortgage  loans,  22%  new 


automobile  loans,  20%  credit  card  loans 
and  13%  other  real  estate  loans,  then 
the  credit  union  would  be  considered  as 
meeting  the  primarily  making  business 
loan  standard.  For  determining  the 
categories  of  loans  the  credit  union 
should  use  loan  categories  that  are 
similar  to  those  set  forth  in  the  call 
report  such  as:  unsecured  credit  card 
loans/lines  of  credit;  all  other  unsecured 
loans/lines  of  credit;  new  vehicle  loans; 
used  vehicle  loans;  total  first  mortgage 
loans;  total  other  real  estate  loans;  total 
member  business  loans.  NCUA 
estimates  that  less  than  70  credit 
unions,  out  of  a  total  of  11,125  federally 
insured  credit  unions,  will  qualify  for 
either  of  these  exceptions. 

An  exception  may  also  be  granted  for 
credit  imions  that  were  chartered  for  the 
purpose  of  primarily  making  member 
business  loans.  It  is  up  to  the  credit 
union  to  provide  sufficient 
documentation  to  demonstrate  it  meets 
this  exception.  Due  to  the  nature  of 
federal  chartering  it  is  unlikely  that 
many  federal  credit  unions  will  qualify 
for  this  type  of  exception.  Furthermore, 
the  NCUA  Board  is  seeking  comment  on 
how  it  can  more  fully  define  credit 
unions  that  were  "chartered  for  the 
purpose  of    "  *  *  primarily  making 
business  loans"  for  the  purpose  of  the 
exception. 

A  credit  union  that  does  not  qualify 
for  an  exception  must  immediately  stop 
making  business  loans  that  will  exceed 
the  aggregate  loan  Umit.  Credit  imions 
that,  in  good  faith,  believe  they  qualify 
for  an  exception  can  continue  to  make 
new  member  business  loans  as  long  as 
they  have  applied  for  an  exception. 

New  Section  723.18— How  do  I  obtain 
an  exception? 

To  obtain  the  exception,  a  federal 
credit  union  must  submit 
documentation  to  the  Regional  Director, 
demonstrating  that  it  meets  the  criteria 
of  one  of  the  exceptions.  The  regional 
director  will  process  requests  for 
exemptions  expeditiously  for  federal    . 
credit  unions.  Althoiigh  NCUA  believes 
most  exceptions  will  be  granted  in  1998 
it  is  possible  for  a  credit  union  to 
quaUfy  in  the  future.  For  example,  a 
credit  union  that  receives  a  low-income 
designation  in  the  year  2001  could 
apply  for  and  receive  an  exception  on 
that  basis. 

A  state  chartered  federally  insured 
credit  union  must  submit 
documentation  to  its  state  regulator  to 
receive  the  exception.  Although 
effective  when  granted  by  the  state 
regulator,  the  state  regulator  should 
forward  its  decision  to  NCUA. 

The  exception  does  not  expire  unless 
revoked  by  the  regional  director  for  a 
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federal  credit  union  or  by  the  state 
regulator  for  a  federally  insured  state 
chartered  credit  union.  If  an  exception 
is  revoked,  loans  granted  under  the 
exception  authority  are  grandfathered. 
If  an  exception  request  is  denied  for 
a  federal  credit  union,  it  may  be 
appealed  to  the  NCUA  Board  within  60 
days  of  the  denial  by  the  regional 
director.  A  federal  credit  union  can 
continue  to  make  business  loans  until 
the  NCUA  Board  decides  the  appeal. 

Proposed  Section  723.16— What  are  the 
recordkeeping  requirements? 

This  proposed  section,  consistent 
with  the  current  rule,  requires  a  credit 
union  to  identify  member  business 
loans  separately  in  its  records  and 
financial  reports.  NCUA  proposed  no 
substantive  changes  to  this  requirement 
from  the  current  rule.  Four  commenters 
believed  that  this  recordkeeping  would 
be  burdensome  and  unnecessary.  NCUA 
believes  it  is  important  for  credit  unions 
as  well  as  NCUA  to  be  able  to  monitor 
business  lending  activity.  Therefore,  the 
Board  is  not  making  any  changes  to  this 
section  in  the  final  rule,  except  to 
renumber  it  as  Section  723.19. 

Proposed  Section  723.17— What 
additional  steps  do  federally  insured 
state  chartered  credit  unions  have  to 
perform? 

In  the  preamble  to  the  proposal,  the 
Board  stated  that  it  believes  it  is 
important  for  state  supervisory 
authorities  to  remain  aware  of,  and 
involved  in,  member  business  loan 
activities  in  federally  insured  state 
chartered  credit  unions.  This  new 
section  would  require  federally  insured 
state  chartered  credit  unions  to  obtain 
written  approval  for  a  waiver  from  their 
state  supervisory  authority  prior  to 
submitting  the  waiver  request  to  NCUA. 
Three  commenters  questioned  why 
NCUA  believes  it  is  necessary  to  have 
this  section.  The  commenters  asked 
what  would  happen  if  a  state  had  no 
policy  on  waivers  and  declined  to  rule 
on  the  waiver.  These  commenters 
believed  this  provision  simply  makes  it 
more  difficult  for  a  state  chartered 
federally  insured  credit  union  to  obtain 
a  waiver  and  that  it  makes  little  sense 
to  restrict  state  chartered  credit  unions 
in  such  a  manner. 

It  appears  that  some  of  the      ~ 
commenters  believed  the  waiver  process 
was  on  a  loan-by-loan  basis  instead  of 
a  category  loans.  The  NCUA  Board  still 
believes  it  is  important  for  state 
supervisory  authorities  to  be  involved  in 
waivers  from  the  member  business  loan 
rule.  Therefore,  Section  723.11  requires 
a  federally  insured  state  chartered  credit 
union  to  process  its  waiver  request 


through  the  state  supervisory  authority. 
The  NCUA  Board  believes  the  state 
supervisory  authorities  will 
expeditiously  process  this  request  and 
there  will  only  be  a  minimal  increase  in 
time  in  processing  waivers  from  state 
chartered  federally  insured  credit 
unions.  NCUA  will  not  approve  a 
waiver  request  that  the  state  supervisory 
authority  has  not  forwarded  to  NCUA  or 
a  request  that  the  state  supervisory 
authority  recommends  denial. 

Proposed  Section  723.18 — How  can  a 
state  supervisory  authority  develop  and 
implement  a  member  business  loan 
regulation? 

As  in  the  current  rule,  the  proposal 
allows  a  federally  insured  state 
chartered  credit  union  to  obtain  an 
exemption  from  NCUA's  member 
business  rule  so  that  a  state  supervisory 
authority  can  enforce  the  state's  rule 
instead  of  NCUA's  rule.  The  NCUA 
Board  must  approve  the  state's  rule 
before  a  federally  insured  state 
chartered  credit  union  is  exempt  from 
NCUA's  member  business  loan  rule.  To 
provide  better  guidance  to  the  states,  the 
proposal  identifies  the  minimum 
requirements  that  they  must  address  for 
a  rule  to  be  approved  by  the  NCUA 
Board.  One  commenter  opposes  the 
application  of  NCUA's  member  business 
rule  to  federally  insured  state  chartered 
credit  unions  and  requests  that  it  be 
eliminated  for  them.  Past  practice  has 
indicated  the  importance  of  this  rule 
being  applied  to  state  chartered 
federally  insured  credit  unions. 
However,  the  NCUA  Board  recognizes 
the  concerns  of  the  state  supervisory 
authorities  and  the  interim  final  rule 
modifies  this  section  to  demonstrate 
that  the  NCUA  Board  in  reviewing  a 
state's  rule  is  concerned,  as  insurer, 
with  the  safety  and  soundness  issues 
presented  by  the  rule  and  not  whether 
the  language  of  the  rule  is  virtually 
identical  to  NCUA's  rule. 

Three  commenters  questioned 
whether  the  adoption  of  the  revised  rule 
by  NCUA  automatically  means  a  state's 
rule  is  no  longer  "substantially 
equivalent."  Because  of  the  new 
statutory  requirements  of  the  Act,  no 
state  rule  is  ciurently  approved  for  use 
by  federally  insured  state  chartered 
credit  unions.  Therefore,  states  must 
seek  a  new  determination  from  NCUA. 

Three  conmienters  encouraged  the 
NCUA  Board  to  allow  more  flexibility  in 
the  interpretation  of  what  is 
"substantially  equivalent"  where  safety 
and  soundness  can  be  maintained.  In 
making  its  determination  to  approve  a 
state's  rule,  the  Board  is  primarily 
concerned  with  safety  and  soundbaess 
considerations,  and  that  is  why  the 


minimum  standards  for  such  a 
determination  are  set  forth  in  the 
regulation. 

Because  proposed  section  723.17  is 
deleted  from  the  final  rule,  this  section 
is  renumbered  as  Section  723.20. 

Proposed  Section  723.19 — Definition 

NCUA  proposed  a  general  definition 
section  at  the  end  of  the  rule.  This 
section  clarified  the  loan-to-value  ratio 
by  including  terminology  that  requires 
the  inclusion  of  imfunded  commitments 
and/or  lines  of  credit  when  determining 
the  aggregate  sum.  Six  commenters 
believed  NCUA  should  require  credit 
unions  to  include  unfunded 
commitments  and/or  lines  of  credit  in 
the  aggregate  sum  to  determine  loan-to- 
value  ratios.  One  commenter  disagreed. 
The  NCUA  Board  is  adopting  in  final 
the  proposal  to  include  unfunded 
commitments  and/ or  lines  of  credit  in 
the  aggregate  sum  for  loan-to-value 
determinations  since  this  is  the  total 
amount  that  the  credit  imion  agreed  to 
loan  to  the  borrower.  However,  this 
section  in  the  final  rule  is  nimibered 
section  723.21. 

Miscellaneous 

One  commenter  requested  that  the 
preamble  or  final  regulation  state  that 
credit  scoring  is  permitted  to  assist  in 
determining  the  credit  worthiness  of  a 
business  loan  applicant.  Although  not 
stated  in  the  regulation,  we  note  that 
credit  scoring  that  complies  with  equal 
credit  opportunity  laws  is  permitted  in 
evaluating  the  credit  worthiness  of  a 
business  loan  applicant. 

Part  722 — Appraisals 

Certain  loans  as  specified  in  Section 
722.3(a)  do  not  require  an  appraisal.  In 
addition,  the  NCUA  Board  proposes  a 
waiver  process  from  the  appraisal 
requirement  where  the  appraisal 
requirement  is  an  unnecessary  burden. 
Eight  commenters  supported  the  waiver 
appraisal  provision,  although  there  was 
some  conhision  on  whether  it  applied  to 
a  loan  program  or  individual  loans.  The 
intent  of  the  proposal  was  to  apply  to 
a  loan  program.  The  final  rule  reflects 
that  the  waiver  applies  to  a  loan 
program.  Three  conmienters  objected  to 
having  a  waiver  process.  The  NCUA 
Board  does  not  believe  that  a  waiver 
process  will  have  a  negative  effect  on 
the  safety  and  soundness  of  credit 
unions. 

C.  Other  Reductions  in  Regulatory 
Burden 

Under  the  current  rule,  all  loans,  lines 
of  credit,  or  letters  of  credit  that  meet 
the  definition  of  a  member  business 
loan  must  be  separately  identified  in  the 
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records  of  the  credit  union  and  be 
reported  as  such  in  Hnancial  and 
statistical  reports  required  by  the 
NCUA.  NCUA  believes  that  this 
information  is  already  collected,  and 
readily  available,  through  the  5300  Call 
Report.  The  current  requirement 
imposes  an  imnecessary  burden  on 
credit  unions  and,  therefore,  the  NCUA 
Board  is  deleting  this  monitoring 
requirement. 

The  current  rule  requires  credit 
unions  to  provide  periodic  disclosures 
to  credit  union  members  on  the  number 
and  aggregate  dollar  amount  of  member 
business  loans.  NCUA  believes  the 
language  is  ambiguous  and  does  not 
serve  any  true  safety  or  soimdness  issue 
or  concern.  Therefore,  the  NCUA  Board 
is  deleting  this  requirement. 

Current  §  701.21(c)(5)  references  the 
member  business  loan  section.  Due  to 
the  proposed  change  to  the  member 
business  loan  rule  numbering  system, 
NCUA  is  updating  §  701.21(c)(5)  to 
reference  the  appropriate  sections  of  the 
final  rule. 

D.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  nimiber  of  small 
entities  (primarily  those  under  $1 
million  in  assets).  The  final  member 
business  loan  rule  would  reduce 
existing  regulatory  burdens.  In  addition, 
most  small  credit  unions  do  not  grant 
member  business  loans.  Therefore,  the 
NCUA  Board  has  determined  and 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  reporting  requirements  in  part 
723  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
and  the  0MB  number  will  be  published 
as  soon  as  it  is  received  by  NCUA. 
Under  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  valid  0MB  control 
number.  The  control  nimiber  will  be 
displayed  in  the  table  at  12  CFR  Part 
795. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final  rule, 
as  does  the  ourent  rule,  applies  to  all 


federally  insured  credit  unions, 
including  federally  insured  state 
chartered  credit  unions.  However,  since 
the  final  rule  reduces  regulatory  burden, 
NCUA  has  determined  that  the  final  rule 
does  not  constitute  a  "significant 
regulatory  action"  for  purposes  of  the 
Executive  Order. 

Congressional  Review 

The  Office  of  Management  and  Budget 
has  determined  this  is  not  a  major  rule. 

List  of  Subjects 

12  CFR  Part  701 

Credit,  Credit  unions,  Insurance, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

12  CFR  Part  722 

Appraisals,  Credit,  Credit  unions. 
Reporting  and  recordkeeping 
requirements.  State-certified  and  State- 
licensed  appraisers. 

12  CFR  Part  723 

Credit,  Credit  unions,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  741 

Bank  deposit  insurance,  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  September  23, 
1998. 

Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  12  CFR 
chapter  Vn  be  amended  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5).  1755, 1756, 
1757. 1759, 1761a.  1761b.  1766. 1767, 1782, 
1784, 1787,  and  1789.  Section  701.6  is  also 
authorized  by  31  U.S.C.  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq., 
42  U.S.C  1861  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C  4311- 
4312. 

f  701.21    [Amended] 

2.  Section  701.21  is  amended  in 
paragraph  (c)(5)  by  revising 

"§  701.21(h)(l)(i)"  to  read  "§  723.1  of 
this  chapter"  and  "§  701.21(h)(2)(ii)"  to 
read  "§§  723.8  and  723.9  of  this 
chapter." 

3.  Section  701.21(h)  is  removed  and 
reserved. 


PART  722— APPRAISALS 

4.  The  authority  citation  for  part  722 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766. 1789  and  3339. 

5.  Section  722.3  is  amended  by 
removing  "or"  at  the  end  of  paragraph 
(a)(7),  by  removing  the  period  at  the  end 
of  paragraph  (a)(8)(ii)  and  adding  ";  or" 
in  its  place,  and  by  adding  a  new 
paragraph  (a)(9)  to  read  as  follows: 

§  722.3    Appraisals  required;  transactions 
requiring  a  State  certified  or  iicenaed 
appraiser. 

(a)  '  *  * 

(9)  The  regional  director  has  granted 
a  waiver  from  the  appraisal  requirement 
for  a  category  of  loans  meeting  the 
definition  of  a  member  business  loan. 
•        •        *        •        • 

6.  Part  723  is  added  to  read  as  follows: 

PART  723— MEMBER  BUSINESS 
LOANS 

Sec. 

723.1  What  is  a  member  business  loan? 

723.2  What  are  the  prohibited  activities? 

723.3  What  are  the  requirements  for 
construction  and  development  lending? 

723.4  What  are  the  other  applicable 
regulations? 

723.5  How  do  you  implement  a  member 
business  loan  program? 

723.6  What  must  your  member  business 
loan  policy  address? 

723.7  What  are  the  collateral  and  security 
requirements? 

723.8  How  much  may  one  member,  or  a 
group  of  associated  members,  borrow? 

723.9  How  do  you  calculate  the  aggregate 
15%  limit? 

723.10  What  loan  limit  waivers  are 
available? 

723.11  How  do  you  obtain  a  waiver? 

723.1 2  What  will  NCUA  do  with  my  waiver 
request? 

723. 1 3  What  options  are  available  if  the 
NCUA  Regional  Director  denies  our 
waiver  request,  or  a  portion  of  it? 

723.14  How  do  I  reserve  for  potential 
losses? 

723.15  How  much  must  I  reserve  for 
potential  losses? 

723.16  What  is  the  aggregate  member 
business  loan  limit  for  a  credit  union? 

723.17  Are  there  any  exceptions  to  the 
aggregate  loan  limit? 

723.18  How  do  I  obtain  an  exception? 

723.19  What  are  the  recordkeeping 
requirements? 

723.20  How  can  a  state  supervisory 
authority  develop  and  enforce  a  member 
business  loan  regulation? 

723.21  Definitions. 

Authority:  12  U.S.C  1756, 1757, 1757A, 
1766, 1785, 1789. 

{723.1    Wliat  is  a  member  business  loanT 

(a)  General  rule.  A  member  business 
loan  includes  any  loan,  line  of  credit,  or 
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letter  of  credit  where  the  borrower  uses 
the  proceeds  for  the  following  purposes: 

(1)  Commercial; 

(2)  Corporate; 

(3)  Other  business  investment 
property  or  venture;  or 

(4)  Agricultural. 

(b)  Exceptions  to  the  general  rule.  The 
following  is  not  a  member  business 
loan: 

(1)  A  loan  fully  secured  by  a  lien  on 
a  1  to  4  family  dwelling  that  is  the 
member's  primary  residence; 

(2)  A  loan  fully  secured  by  shares  in 
the  credit  union  making  the  extension  of 
credit  or  deposits  in  other  financial 
institutions; 

(3)  Loan(s)  to  a  member  or  an 
associated  member  which,  when  added 
together,  are  equal  to  or  less  than 
$50,000; 

(4)  A  loan  where  a  federal  or  state 
agency  (or  its  political  subdivision)  fully 
insures  repayment,  or  fully  guarantees 
repayment,  or  provides  an  advance 
commitment  to  purchase  in  full;  or 

(5)  A  loan  granted  by  a  corporate 
credit  union  to  another  credit  luiion 
under  part  704  ofihis  chapter. 

§  723.2    What  are  the  prohibited  activities? 

(a)  Who  is  ineligible  to  receive  a 
member  business  loan?  You  must  not 
make  a  member  business  loan  to  the 
following: 

(1)  Any  member  of  the  board  of 
directors  who  is  compensated  as  such; 

(2)  Your  chief  executive  officer 
(typically  this  individual  holds  the  title 
of  President  or  Treasurer/Manager); 

(3)  Any  assistant  chief  executive 
officers  (e.g..  Assistant  President,  Vice 
President,  or  Assistant  Treasurer/ 
Manager); 

(4)  Your  chief  financial  officer 
(Comptroller);  or 

(5)  Any  associated  member  or 
immediate  family  member  of  anyone 
listed  in  paragraphs  (a)(1)  through  (4)  of 
this  section. 

(b)  Equity  agreements/joint  ventures. 
You  may  not  greint  a  member  business 
loan  if  any  additional  income  received 
by  the  credit  union,  senior  management 
employees,  or  any  member  of  the  board 
of  directors  who  is  compensated  as 
such,  is  tied  to  the  profit  or  sale  of  the 
business  or  commercial  endeavor  for 
which  the  loan  is  made. 

§  723.3    What  are  the  requirements  for 
construction  and  devetopment  iending? 

Unless  the  Regional  Director  grants  an 
exemption,  loans  granted  for  the 
construction  or  development  of 
commercial  or  residential  property  are 
subject  to  the  following  additional 
requirements. 


(a)  The  aggregate  of  all  construction 
and  development  loans  must  not  exceed 
15%  of  reserves,  (excluding  the 
Allowance  for  Loan  Losses  account).  To 
determine  the  aggregate,  you  may  . 
exclude  any  portion  of  a  loan: 

(1)  Secured  by  shares  in  the  credit 
union; 

(2)  Secured  by  deposits  in  another 
federally  insured  financial  institution; 

(3)  Fully  or  partially  insured  or 
guaranteed  by  any  agency  of  the  federal 
government,  state,  or  its  political 
subdivisions;  or 

(4)  Subject  to  an  advance  commitment 
to  purchase  by  any  agency  of  the  federal 
government,  state,  or  its  political 
subdivisions; 

(b)  The  borrower  must  have  a 
minimum  of  35%  equity  interest  in  the 
project  being  financed;  and 

(c)  The  funds  may  be  released  only 
after  on-site,  written  inspections  by 
independent,  qualified  personnel  and 
according  to  a  preapproved  draw 
schedule  and  any  other  conditions  as  set 
forth  in  the  loan  documentation. 

§  723.4    What  are  the  other  appiicable 
regulations? 

The  provisions  of  §  701.21(a)  through 
(g)  of  this  chapter  apply  to  member 
business  loans  to  the  extent  they  are 
consistent  with  this  part. 

§  723.5    How  do  you  implement  a  member 
business  loan  program? 

The  board  of  directors  must  adopt 
specific  business  loan  policies  and 
review  them  at  least  annually.  The 
board  must  also  utilize  the  services  of 
an  individual  with  at  least  two  years 
direct  experience  with  the  type  of 
lending  the  credit  union  will  be 
engaging  in.  Credit  unions  do  not  have 
to  hire  staff  to  meet  the  requirements  of 
this  section;  however,  credit  unions 
must  ensure  that  the  expertise  is 
available.  A  credit  union  can  meet  the 
experience  requirement  through  various 
approaches.  For  example,  a  credit  imion 
can  use  the  services  of  a  credit  union 
service  organization,  an  employee  of 
another  credit  union,  an  independent 
contractor,  or  other  third  parties. 
However,  the  actual  decision  to  grant  a 
loan  must  reside  with  the  credit  imion. 

S  723.6    What  must  your  member  business 
loan  policy  address? 

At  a  minimum,  your  policy  must    ♦ 
address  the  following: 

(a)  The  types  of  business  loans  you 
will  make; 

(b)  Your  trade  area; 

(c)  The  maximum  amount  of  your 
assets,  in  relation  to  reserves,  that  you 
will  invest  in  business  loans; 


(d)  The  maximum  emiount  of  your 
assets,  in  relation  to  reserves,  that  you 
will  invest  in  a  given  category  or  type 
of  business  loan; 

(e)  The  maximum  amount  of  your 
assets,  in  relation  to  reserves,  that  you 
will  loan  to  any  one  member  or  group 
of  associated  members,  subject  to 
§723.8; 

(f)  The  qualifications  and  experience 
of  personnel  (minimum  of  2  years) 
involved  in  making  and  administering 
business  loans; 

(g)  A  requirement  to  analyze  and 
document  the  ability  of  the  borrower  to 
repay  the  loan; 

(h)  Receipt  and  periodic  updating  of 
financial  statements  and  other 
documentation,  including  tax  returns; 

(i)  A  requirement  for  sufficient 
documentation  supporting  each  request 
to  extend  credit,  or  increase  an  existing 
loan  or  line  of  credit  (except  where  the 
board  of  directors  finds  that  the 
documentation  requirements  are  not 
generally  available  for  a  particular  type 
of  business  loan  and  states  the  reasons 
for  those  findings  in  the  credit  union's 
written  policies).  At  a  minimum,  your 
documentation  must  include  the 
following: 

(1)  Balance  sheet; 

(2)  Cash  flow  analysis; 

(3)  Income  statement; 

(4)  Tax  data; 

(5)  Analysis  of  leveraging;  and 

(6)  Comparison  with  industry  average 
or  similar  analysis. 

(j)  The  collateral  requirements  must 
include: 

(1)  Loan-to-value  ratios; 

(2)  Determination  of  value; 

(3)  Determination  of  ownership; 

(4)  Steps  to  secure  various  types  of 
collateral;  and 

(5)  How  often  the  credit  imion  will 
reevaluate  the  value  and  marketability 
of  collateral; 

(k)  The  interest  rates  and  matiuities  of 
business  loans; 

(1)  General  loan  procedures  which 
include: 

(1)  Loan  monitoring; 

(2)  Servicing  and  follow-up;  and 

(3)  Collection; 

(m)  Identification  of  those  individuals 
prohibited  from  receiving  member 
business  loans. 

S  723.7   What  are  the  coliaterai  and 
security  requirements? 

(a)  Unless  yoiu  Regional  Director 
grants  a  waiver,  all  member  business 
loans  must  be  secured  by  collateral  as 
follows: 
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yen  Minimum  loan  to  value  requirements 

All  _ LTV  ratios  cannot  exceed  95%. 

First  You  may  grant  a  LTV  ratio  in  excess  of  80%  only  where  ttie  value  in  excess  of  80%  is  covered  through:  for  real  estate 

member  business  loans,  acquisition  of  private  mortgage  or  equivalent  type  insurance  provided  by  an  insurer  acceptable 
to  the  credit  union  (where  available);  insurance  or  guarantees  by,  or  subject  to  advance  commitment  to  purchase  by, 
an  agency  of  the  federal  govemment;  or  insurance  or  guarantees  by,  or  subject  to  advance  commitment  to  purchase 
by,  an  agency  of  a  state  or  any  of  its  political  subdivisions. 

First  LTV  ratios  up  to  80%. 

Second LTV  ratios  up  to  80%. 


(b)  Borrowers,  other  than  a  not  for 
profit  organization  as  defined  by  the 
Internal  Revenue  Service  Code  (26 
U.S.C.  501)  or  those  where  the  Regional 
Director  grants  a  waiver,  must  provide 
their  personal  liability  and  guarantee. 

(c)  Federally  insvu^d  credit  unions  are 
exempt  from  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
with  respect  to  credit  card  line  of  credit 
programs  offered  to  nonnatural  person 
members  that  are  limited  to  routine 
purposes  normally  made  available 
under  those  programs. 

$723.8    How  much  may  one  member,  or  a 
group  of  associated  members,  borrow? 

The  aggregate  amount  of  outstanding 
member  business  loans  (including  any 
imfunded  commitments)  to  any  one 
member  or  group  of  associated  members 
must  not  exceed  the  greater  of: 

(a)  15%  of  the  credit  union's  reserves 
(excluding  the  Allowance  for  Loan 
Losses  account);  or 

(b)  $100,000;  or 

(c)  An  amoimt  approved  by  the  credit 
imion's  Regional  Director. 

§  723.9    How  do  you  calculate  the 
aggregate  15%  limit? 

(a)  Step  1.  Calculate  the  numerator  by 
adding  together  the  total  outstanding 
balance  of  member  business  loans  to 
any  one  member,  or  group  of  associated 
members.  From  this  amoimt,  subtract 
any  portion: 

(1)  Secured  by  shares  in  the  credit 
union; 

(2)  Secured  by  deposits  in  another 
federally  insured  financial  institution; 

(3)  Fully  or  partially  insured  or 
guaranteed  by  any  agency  of  the  Federal 
govemment,  state,  or  its  political 
subdivisions; 

(4)  Subject  to  an  advance  commitment 
to  purchase  by  any  agency  of  the 
Federal  govemment,  state,  or  its 
political  subdivisions. 

(b)  Step  2.  Divide  the  numerator  by  all 
reserves,  excluding  the  Allowance  for 
Loan  Losses  account. 

§  723.10    What  loan  limit  waivers  are 
avaiiable? 

In  addition  to  an  individual  waiver 
from  the  personal  liability  and 
guarantee  requirement,  you  also  may 


seek  a  waiver  for  a  category  of  loans  in 
the  following  areas: 

(a)  Loan-to-value  ratios; 

(b)  Maximum  loan  amount  to  one 
borrower  or  associated  group  of 
borrowers;  and 

(c)  Construction  and  development 
loan  limits. 

S723.11    How  do  you  Obtain  a  waiver? 

To  obtain  a  waiver,  a  federal  credit 
union  must  submit  a  request  to  the 
Regional  Director.  A  state  chartered 
federally  insured  credit  union  must 
submit  the  request  to  its  state 
supervisory  authority.  If  the  state 
supervisory  authority  approves  the 
request,  the  state  regulator  will  forward 
the  request  to  the  Regional  Director.  A 
waiver  is  not  effective  until  it  is 
approved  by  the  Regional  Director.  The 
waiver  request  must  contain  the 
following: 

(a)  A  copy  of  your  business  lending 
policy; 

(b)  The  higher  limit  sought; 

(c)  An  explanation  of  the  need  to  raise 
the  limit; 

(d)  Documentation  supporting  your 
ability  to  manage  this  activity;  and 

(e)  An  analysis  of  the  credit  union's 
prior  experience  making  member 
business  loans,  including  as  a 
minimum: 

(1)  The  history  of  loan  losses  and  loan 
delinquency; 

(2)  Voliune  and  cyclical  or  seasonal 
pattems; 

(3)  Diversification; 

(4)  Concentrations  of  credit  to  one 
borrower  or  group  of  associated 
borrowers  in  excess  of  15%  of  reserves 
(excluding  the  Allowance  for  Loan 
Losses  accoimt); 

(5)  Underwriting  standards  and 
practices; 

(6)  Types  of  loans  grouped  by  piupose 
and  collateral;  and 

(7)  The  qualifications  of  personnel 
responsible  for  underwriting  and 
administering  member  business  loans. 

§723.12    WhstwillNCUAdowithmy 
waiver  request? 
Your  Regional  Director  will: 

(a)  Review  the  information  you 
provided  in  your  request; 

(b)  Evaluate  the  level  of  risk  to  your 
credit  luiion; 


(c)  Consider  your  credit  union's 
historical  CAMEL  composite  and 
component  ratings  when  evaluating 
your  request;  and 

(d)  Notify  you  of  the  action  taken 
within  45  calendar  days  of  receiving  the 
request  from  the  federal  credit  union  or 
the  state  supervisory  authority.  If  you  do 
not  receive  notification  within  45 
calendar  days  of  the  date  the  request 
was  received  by  the  regional  office,  the 
credit  imion  may  assume  approval  of 
the  waiver  request. 

1723.13  What  options  are  avaHabie  if  the 
NCtJA  Regionai  Director  denies  our  waiver 
request,  or  a  portion  of  it? 

You  may  appeal  the  Regional 
Director's  decision  in  writing  to  the 
NCUA  Board.  Your  appeal  must  include 
all  information  requested  in  §  723.11 
and  why  you  disagree  with  your 
Regional  Director's  decision. 

f  723.14    How  do  I  reserve  for  potential 
losses? 

Non-delinquent  loans  may  be 
classified  based  on  factors  such  as  the 
adequacy  of  analysis  and  supporting 
documentation.  You  must  classify 
potential  loss  loans  as  either 
substandard,  doubtful,  or  loss.  The 
criteria  for  determining  the 
classification  of  loans  are: 

(a)  Substandard.  Loan  is  inadequately 
protected  by  the  current  sound  worth 
and  paying  capacity  of  the  obligor  or  of 
the  collateral  pledged,  if  any.  Loans 
classified  must  have  a  well-defined 
weakness  or  weaknesses  that  jeopardize 
the  liquidation  of  debt.  They  are 
characterized  by  the  distinct  possibility- 
that  the  credit  imion  will  sustain  some 
loss  if  the  deficiencies  are  not  corrected. 
Loss  potential,  while  existing  in  the 
aggregate  amoimt  of  substandard  loans, 
does  not  have  to  exist  in  individual 
loans  classified  substandard. 

(b)  Doubtful.  A  loan  classified 
doubtful  has  all  the  weaknesses 
inherent  in  one  classified  substandard, 
with  the  added  characteristic  that  the 
weaknesses  make  collection  or 
liquidation  in  full,  on  the  basis  of 
currently  existing  facts,  conditions,  and 
values,  highly  questionable  and 
improbable.  The  possibility  of  loss  is 
extremely  high,  but  because  of  certain 
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important  and  reasonably  specific 
pending  factors  which  may  work  to  the 
advantage  and  strengthening  of  the  loan, 
its  classiHcation  as  an  estimated  loss  is 
deferred  until  its  more  exact  status  may 
be  determined.  Pending  factors  include: 
proposed  merger,  acquisition,  or 
liquidation  actions;  capital  injection; 
perfecting  liens  on  collateral;  and 
refinancing  plans. 

(c)  Loss.  Loans  classified  loss  are 
considered  uncollectible  and  of  such 
little  value  that  their  continuance  as 
loans  is  not  warranted.  This 
classification  does  not  necessarily  mean 
that  the  loan  has  absolutely  no  recovery 
or  salvage  value,  but  rather,  it  is  not 
practical  or  desirable  to  defer  writing  off 
this  basically  worthless  asset  even 
though  partial  recovery  may  occur  in 
the  future. 

1723.15    How  much  must  I  rMMVi  for 


The  following  schedule  sets  the 
minimum  amount  you  must  reserve  for 
classified  loans: 


Classification 


Amount  required 


Substandvd  ..    10%  of  outstandmg  amount 
unless  ottiar  factors  (for 
example,  htslory  of  such 
loans  at  the  credit  union) 
iTKicate  a  greater  or  lesser 
anwunt  is  appropriate. 

Doubtful 50%  of  the  outstandrig 

amount 

Loss - 100%  of  ttw  outstanding 

amount 

1723.15   WlMtlattwaggragaienwniber 
)  loan  HmH  for  a  credit  union? 


The  aggregate  limit  on  a  credit  union's 
outstanding  member  business  loans 
(including  any  unfunded  commitments) 
is  the  lesser  of  1.75  times  the  credit 
union's  net  worth  or  12.25%  of  the 
credit  union's  total  assets.  Net  worth  is 
all  of  the  credit  union's  retained 
earnings.  Retained  earnings  normally 
includes  undivided  earnings,  regular 
reserves  and  any  other  reserves. 

f  723.17   Are  there  any  exceptions  to  tiM 
SQQfSQsts  loan  NntN? 

There  are  three  dnnunstances  where 
a  credit  union  may  qualify  for  an 
exception  from  the  aggregate  limit.  The 
three  exceptions  are: 

(a)  Credit  unions  that  have  a  low- 
income  designation  or  participate  in  the 
Community  Development  Financial 
Institutions  program; 

(b)  Credit  imions  that  were  chartered 
for  the  purpose  of  primarily  making 
member  business  loans  and  can  provide 
dociunentary  evidence;  or 

(c)  Credit  imions  that  have  a  history 
of  primarily  making  member  business 


loans,  meaning  that  either  member 
business  loans  comprise  at  least  25%  of 
the  credit  union's  outstanding  loans  (as 
evidenced  in  a  call  report  for  1998  or 
any  of  the  three  prior  years)  or  member 
business  loans  comprise  the  largest 
portion  of  the  credit  union's  loan 
portfolio.  For  example,  if  a  credit  union 
makes  23%  member  business  loans, 
22%  first  mortgage  loans,  22%  new 
automobile  loans,  20%  credit  card 
loans,  and  13%  total  other  real  estate 
loans,  then  the  credit  union  meets  this 
exception. 

§723.18    How  do  I  obtain  an  exception? 

To  obtain  the  exception,  a  federal 
credit  union  must  submit, 
documentation  to  the  Regional  Director, 
demonstrating  that  it  meets  the  criteria 
of  one  of  the  exceptions.  A  state 
chartered  federally  insured  credit  union 
must  submit  dociunentation  to  its  state 
regulator.  The  state  regulator  should 
forward  its  decision  to  NCUA.  The 
exception  does  not  expire  unless 
revoked  by  the  state  regulator  for  a  state 
chartered  federally  insured  credit  imion 
or  the  Regional  Director  for  a  federal 
credit  union.  If  an  exception  request  is 
denied  for  a  Caderal  credit  union,  it  may 
be  appealed  to  the  NCUA  Board  within 
60  days  of  the  denial  by  the  Regioiul 
Director.  Until  the  NCUA  Board  acts  on 
the  appeal,  the  credit  union  can 
continue  to  make  new  business  loans 

|723.1t   What  are  the  recordlcaaping 
requirements? 

You  must  separately  identify  member 
business  loans  in  your  records  and  in 
the  aggregate  on  your  financial  reports. 

1723.20    How  can  a  stals  supervisory 
authority  dawelop  and  enforce  a  msmbsr 
business  losn  reguisMon? 

(a)  The  NCUA  Board  may  exempt  a 
federally  insured  state  chartered  credit 
imion  from  NCUA's  member  business 
loan  rule,  if,  NCUA  approves  the  state's 
rule  for  use  for  state  chartered  federally 
insured  credit  unions.  In  making  this 
substantial  equivalency  determination, 
the  Board  is  guided  by  safety  and 
soundness  considerations  and  reviews 
whether  the  state  regulation  minimizes 
the  risk  and  accomplishes  the  overall 
objectives  of  NCUA's  member  business 
rule  in  this  part.  Specifically,  the  Board 
will  focus  its  review  on  the  definition 
of: 

(1)  A  member  business  loan; 

(2)  Loan  to  one  borrower  limits; 

(3)  Written  loan  policies: 

(4)  Collateral  and  security 
requirements; 

(5)  Construction  and  development 
lending;  and 

(6)  Loans  to  senior  management. 


(b)  To  receive  NCUA's  approval  of  a 
state's  members  business  rule,  the  state 
supervisory  authority  must  submit  its 
rule  to  the  NCUA  regional  office.  After 
reviewing  the  rule,  the  region  will 
forward  ^e  request  to  the  NCUA  Board 
for  a  final  determination. 

§723.21    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

Associated  member  is  any  member 
with  a  shared  ownership,  investment,  or 
other  pecuniary  interest  in  a  business  or 
commercial  endeavor  with  the 
borrower. 

Construction  or  development  loan  is  a 
financing  arrangement  for  acquiring 
property  or  rights  to  property,  including 
land  or  structures,  with  the  intent  to 
convert  it  to  income-producing  property 
such  as  residential  housing  for  rental  or 
sale;  commercial  use;  industrial  use;  or 
similar  uses. 

Immediate  family  member  is  a  spouse 
or  other  family  member  living  in  the 
same  household. 

Loan-to-value  ratio  is  the  aggregate 
amoimt  of  all  sums  borrowed, 
outstanding  balances  plus  any  unfunded 
commitment  or  line  of  credit,  from  all 
sources  on  an  item  of  collateral  divided 
by  the  maricet  value  of  the  collateral 
used  to  secure  the  loan. 

Reserves  are  all  reserves,  including 
the  Allowance  fin'  Loan  Losses  and 
Undivided  Kamings  or  surplus. 

PART  741— REQUIREMENTS  FOR 
mSURANCE 

7.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

AudiOTitjr:  12  U.S.C  1757, 1766  and  1781- 
1790.  Section  741.4  is  also  authorized  by  31 
U.S.C.  3717. 

§741.203    [Amended] 

8.  Section  741.203  is  amended  in 
paragraph  (a)  by  revising  "§  701.21(h)" 
to  read  "part  723." 

(PR  Doc.  98-25959  Filed  9-28-98;  8:45  am] 
BMJJNQ  COCe  753S-01-^ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

poeint  No.  M-NM-106-AD;  AnMndrnwrt 
39-10602;  AD  98-20-35] 

RiN212D-AA64 

AlrwortttinMS  Diractlves;  Israel 
Aircraft  Industries  (lAI),  Ltd..  INodsl 
1121. 1121  A,  1121B.  1123. 1124,  and 
1124ASsriss  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  lAI,  Ltd.,  Model  1121. 
1121A,  1121B,  1123. 1124.  and  1124A 
series  airplanes,  that  currently  requires 
repetitive  inspections  of  the  trim 
actuatOT  of  the  horizontal  stabilizer  to 
verify  lackscrew  integrity  and  to  detect 
excessive  wear  of  the  tie  rod,  and 
replacement  of  the  actuator  or  tie  rod,  if 
necessary.  That  AD  also  provides  for 
optional  terminating  action  for  the 
repetitive  inspections.  This  amendment 
requires  accomplishment  of  the 
previously  optimial  terminating  action. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
dvil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  trim 
actuator  of  the  horizontal  stabilizer  due 
to  failure  of  the  jackscrews,  which  could 
result  in  reduced  controllability  of  the 
airplane. 

DATES:  Effective  November  3, 1998. 
The  incorporation  by  reference  of 
certain  publications  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  10, 1998  (63  FR 
11106,  March  6, 1998). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Galaxy  Aerospace  Corporation, 
One  Galaxy  Way,  Fort  Worth  Alliance 
Airport,  Fort  Worth.  Texas  76177.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Riiles 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  9&-05-09, 
amendment  39-10370  (63  FR  11106, 
March  6. 1998).  which  is  applicable  to 
all  LM,  Ltd..  Model  1121. 1121A,  1121B, 
1123, 1124,  and  1124A  series  airplanes, 
was  published  in  the  Federal  Register 
on  August  5. 1998  (63  FR  41737).  The 
action  proposed  to  continue  to  require 
repetitive  inspections  of  the  trim 
actuator  of  the  horizontal  stabilizer  to 
verify  jaclucrew  integrity  and  to  detect 
excessive  wear  of  the  tie  rod,  and 
replacement  of  the  actuator  or  tie  rod,  if 
necessary.  The  action  also  proposed  to 
require  accomplishment  of  a  previously 
optional  terminating  action. 

Ctmunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclnsion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  295 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  98-05-09  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiir.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $70,800,  (V 
$240  per  airplane,  per  inspection  cycle. 

The  new  replacement  that  is  required 
by  this  AD  action  vrill  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$49,500  per  airplane.  Based  on  these 
figures,  die  cost  impact  of  the 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $14,673,300. 
or  $49,740  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasims  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  tm  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  E>ocket.  A  copy 
of  it  may  he  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incoiporatioo  by  reference, 
SaDsty. 

Ad<^oii  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  99-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anifaarily:  49  U.S.C  106(g).  40113, 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10370  (63  FR 
11106,  March  6, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10802,  to  read  as 

follows: 

M-20-3S    Ivad  Aircraft  IndiMtriM  (lAI), 
Ltd.:  Amendment  39-10802.  Docket  98- 
NM-IOB-AD.  Supersedes  AD  98-05-09, 
Amendment  39-10370. 
Applicability:  All  Model  1121, 1121A. 
1121B,  1123, 1124.  and  1124A  series 
airplanes;  certificated  in  any  categcny. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfcMmance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
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accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  e^t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  tq  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  trim  actuator  of 
the  horizontal  stabilizer  due  to  failure  of  the 
jackscrews,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

RMtateBMBt  of  RequireBMili  of  Paragr^hs 
(a)  aad  (b)  of  AD  88-OS-oe 

(a)  Perform  an  inspection  of  the  trim 
actuator  of  the  horizontal  stabilizer  to  verify 
jackscrew  integrity  and  to  detect  excessive 
wear  of  the  tie  rod.  in  accordance  with 
Cx>mmodore  Jet  Service  Bulletin  SB  1121-27- 
023,  dated  August  14, 1996,  or  Revision  1, 
dated  May  28, 1997  (for  Model  1121, 1121A, 
and  1121B  series  airplanes);  Westwind 
Service  Bulletin  SB  1123-27-046,  dated 
August  14, 1996,  or  Revision  1,  dated  May 
28, 1997  (for  Model  1123  series  airplanes);  or 
Westwind  Service  Bulletin  SB  1124-27-133, 
dated  August  14, 1996,  ot  Revision  1,  dated 
May  28, 1997  (for  Model  1124  and  1124A 
series  airplanes);  as  applicable;  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable.     - 

(1)  For  airplanes  that  have  acctmiulated 
6,000  or  more  total  flight  cycles,  or  on  which 
the  horizontal  trim  actuator  has  accumulated 
2,000  or  more  flight  cycles,  as  of  April  10, 
1998  (the  effective  date  of  AD  98-05-09. 
amendment  39-10370):  Inspect  within  SO 
flight  hours  after  April  10, 1998.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exowd  300  flight  houra  (for  Model  1121, 


1121A,  1121B,  and  1123  series  airplanes);  or 
400  flight  houn  (for  Model  1124  and  1124A 
series  airplanes);  as  applicable. 

(2)  For  airplanes  that  have  accumulated 
less  than  6,00Q  total  flight  cycles,  and  on 
which  the  horizontal  trim  actuator  has 
accumulated  less  than  2,000  total  flight 
cycles,  as  of  April  10, 1998:  Inspect  at  the 
time  specified  in  paragraph  (a)(2)(i)  or 
(a)(2)(ii)  of  this  AD,  as  applic^le. 

(i)  For  Model  1121, 1121A,  1121B,  and 
1123  series  airplanes:  Inspect  within  300 
flight  hours  after  April  10, 1998.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exosed  300  flight  hours. 

(ii)  Fot  Model  1124  and  1124A  series 
airplanes:  Inspect  within  400  flight  houn 
after  April  10. 1998.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  400  flight 
houra.  V 

(b)  If  any  discrepancy  is  founoi  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  fli^t,  replace  the 
actuator  or  tie  rod,  as  applicable,  in 
accordance  with  Commodore  Jet  Service 
Bulletin  SB  1121-27-023,  dated  August  14, 
1996,  or  Revision  1,  dated  May  28, 1997  [fat 
Model  1121, 1121A,  and  1121B  series 
airplanes);  Westwind  Service  Bulletin  SB 
1123-27-046,  dated  August  14, 1996,  or 
Revision  1,  dated  May  28, 1997  (for  Model 
1123  series  airplanes);  or  Westwind  Service 
Bulletin  1124-27-133,  dated  August  14, 
1996,  or  Revision  1,  dated  May  28, 1997  (for 
Model  1124  and  1124A  series  airplanes);  as 
applicable. 

New  RBquimnente  of  This  AD 

(c)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  trim  actuate  of 
the  horizontal  stabilizer  with  a  modified  trim 
actuator  with  modified  Jackscrew  assemblies 
(part  number  21164-362  and  -363  fat  Model 
1121, 1121A,  and  1121B  series  airplanes;  part 


number  21164-360  and  -361  for  Model  1123 
series  airplanes;  or  part  number  21164-360 
and  -361  for  Model  1124  and  1124A  series 
airplanes),  in  accordance  with  Commodore 
Jet  Service  Bulletin  SB  1121-27-025,  dated 
December  22. 1997  (for  Model  1121, 1121A. 
and  1121B  series  airplanes);  Westwind 
Service  Bulletin  SB  1123-27-047,  dated 
September  1, 1997  (for  Model  1123  series 
airplanes);  or  Westwind  Service  Bulletin  SB 
1124-27-136,  dated  September  1, 1997  (for 
Model  1124  and  1124A  series  airplanes):  as 
applicable.  Accomplishment  of  this 
replacement  terminates  the  repetitive 
inspections  required  by  this  AD. 

(d)  An  alternative  method  of  annpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Noli  2:  Infoimation  conoeining  the 
existence  of  approved  altmiative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  International 
Branch.  ANM-116. 

(e)  Special  flight  pomita  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  the  following  Westvond  and 
Commodore  Jet  service  bulletins,  as 
applicable,  which  contain  the  specified 
effective  pages: 


Service  buNetin  referenced  and  date 

Page  number  shown  on 

Revision  level  shown  on 
page 

Date  shown  on  page 

Westwind.  SB  1124-27-133.  August  14, 1996 

Westwind,  SB  1124-27-133,  Revision  1,  May  28. 1997  

Westwind.  88  1123-27-046.  August  14. 1996 

Westwind,  SB  1124-27-046,  Revision  1.  May  28, 1997  

Westwind.  SB  1124-27-136.  Septen*er  1. 1997 

Westwind,  SB  1123-27-047.  September  1. 1997 

1-6 

1-4  „ 

5. 6 . 

1-6  

1-4  „ 

5.  6 

1  -3  

Original ., 

1  

Original 

Original  ....._ 

1  

Original 

Orioindl ■ ■■■■■•■■ 

August  14. 1996. 
May  28. 1997. 
August  14. 1996. 
August  14. 1996. 
May  28. 1997. 
August  14. 1996. 
September  1.1997. 
September  1.1997. 
December  22. 1997. 
August  14. 1996. 
May  28.  1997. 
August  14. 1996. 

Original 

Original 

Original 

1  

1-3  

1-4  

5.  6  

Commodore  Jet,  SB  1121-27-025,  Decemt)er  22, 1997  

Commodore  Jet.  SB  1121-27-023,  August  14, 1996 

Commodore  Jet,  SB  1121-27-023,  Revision  l.  May  28. 
1997. 

Original 
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The  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  April  10, 1998  (63  FR 
11106,  March  6, 1998).  Copies  may  be 
obtained  from  Galaxy  Aerospace  Corporation, 
One  Galaxy  Way,  Fort  Worth  Alliance 
Airport,  Fort  Worth,  Texas  76177.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  27-97-09- 
02,  dated  September  4, 1997. 

(g)  This  amendment  becomes  effective  on 
November  3, 1998. 

Issued  in  Renton,  Washington,  on 
September  21, 1998. 

Dairell  M.  Pedenon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-25776  Filed  9-28-98;  8:45  am] 
MLUNQ  CODE  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

poclwt  No.  98-CE-17-AD;  Amendment  3»- 
10606:  AD  66-20-361 

RIN  2120-nAA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Comf>any  200  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Raytheon  Aircraft  Company 
(Raytheon  200  series  airplanes.  This  AD 
requires  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
fUght  in  severe  icing  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  AD  was  prompted  by 
the  results  of  a  review  of  the 
requirements  for  certification  of  these 
airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  this 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
EFFECTIVE  DATE:  November  4. 1998. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106, 
telephone:  (816)  426-6932;  facsimile: 
(816) 426-2169. 
SUPPt£MENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Raytheon  200  series  airplanes 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  June  8, 1998  (63  FR  31131). 
The  NPRM  proposed  to  require  revising 
the  Limitations  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
siu-faces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

This  proposed  AD  would  also  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  vsring,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

The  NPRM  was  the  result  of  a  review 
of  the  requirements  for  certification  of 
these  airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comment  received  on  the  proposal. 

Comment  Disposition 

The  commenter  proposes  that  the 
FAA  change  the  proposal  to  require 
revising  the  Abnormal  or  Emergency 
Procedures  section  of  the  AFM  instead 
of  the  Normal  Procedures  section  of  the 
AD.  The  commenter  states  that,  since 


the  Raytheon  200  series  airplanes  are 
not  certificated  for  operation  in  icing 
conditions,  operation  outside  of  the 
airplanes  certificated  limits  would  be  an 
abnormal  condition. 

The  FAA  concius.  For  previous  AD's 
concerning  this  subject  on  other 
airplane  models,  the  FAA  has  approved 
alternative  methods  of  compUance  to 
allow  the  owners/operators  the  option 
of  revising  the  Abnormal  Procedures 
Section  or  Emergency  Pnx»diu«s 
Section  of  the  AFM,  or  the  Normal 
Procedures  section  of  the  AFM.  The 
FAA  will  change  the  final  rule  to 
include  the  provision  of  revising  the 
Abnormal  Procedures  or  Emergency 
Procedures  Section  of  the  AFM  as  an 
AMOC  to  the  requirement  of  revising 
the  Normal  Procedures  Section  of  the 
AFM. 

The  FAA's  Determination 

After  carefiil  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  addition 
of  the  above-referenced  AMCX!  and 
minor  editorial  corrections.  The  FAA 
has  determined  that  this  addition  and 
these  minor  corrections  will  not  change 
the  meaning  of  the  AD  and  will  not  add 
any  additional  burden  u[>on  the  pubfic 
than  was  already  proposed. 

Cost  Impact 

The  FAA  estimates  that  1,600 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  vfiW  take 
approximately  1  workhour  per  airplane 
to  accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hoiu'.  Since  an  owner/operator  who 
holds  at  least  a  private  pilot's  certificate 
as  authorized  by  §§  43.7  and  43.9  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.9)  can  accomplish  this 
action,  the  only  cost  impact  upon  the 
pubUc  is  the  time  it  will  take  the 
affected  airplane  owners/operators  to 
incorporate  this  AFM  revision. 

Tlie  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  will  accompUsh  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

In  addition,  the  FAA  recognizes  that 
this  action  may  impose  operational 
costs.  However,  these  costs  are 
incalculable  because  the  frequency  of 
occurrence  of  the  specified  conditions 
and  the  associated  additional  fUght  time 
cannot  be  determined.  Nevertheless, 
because  of  the  severity  of  the  unsafe 
condition,  the  FAA  has  determined  that 
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continued  operational  safety 
necessitates  the  imposition  of  the  costs. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub|ecta  in  14  CFR  Part  39 

Air  transportation,  Aircrait,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


139.13    [Ai 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

M-ZO-M    Raythsim  Ainaraft  Companjr: 

Amendment  39-10806;  Docket  No.  98- 

CE-17-AD. 
Applicability:  The  following  airplane 
models,  all  serial  numbers,  certificated  in  any 
category. 

Models 

200  (AlOft-1  (U-21J));  200C;  200CT;  200T; 
A200  (C-12A)  or  (C-12C);A200C  (UC-12B); 
A200CT  (C-12D),  (FWC-12D),  (RC-12D).  (C- 
12F).  (RC-12G),  (RC-12H),  (RC-12K).  or  (RC- 
12P);  B200;  B200C  (C-12F).  (UC-12F),  (UC- 
12M),  or  (C-12R);  B200CT;  and  B200T. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  {lerformance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  In 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  efiiactive  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  oewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  b^  incorpwating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AJE'M. 

"Waining 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  siirfeces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  d^rada  the 
performance  and  controllability  of  tha 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
fecilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  acciunulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— ^Accumulation  of  ice  on  the  upper  surface 
of  the  wing,  aft  of  the  protected  area. 

— ^Accvimulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  farther  aft  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 


•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  (NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Tlw  Following  Weather  Conditions  May  Be 
Conducive  to  Severe  In-Flight  Idng 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

Procadurai  for  Exiting  dw  Severe  Idng 
Environment 

These  procediues  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  aroimd  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
followring: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  idng 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certfficated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  dlwngage  the 
autopilot 

•  Ifan  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack.  with  the  possibility  of  ice  farming 
on  the  upper  surfice  further  aft  on  the  wing 
than  nonnal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retrad 
them  imtil  the  airframe  is  dear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  As  an  alternative  method  of  compliance 
to  the  actions  required  by  paragraph  (aH2)  of 
this  AD,  revise  the  Abnormal  Procedures 
Section  or  Emergency  Procedures  Section  of 
the  AFM  instead  of  the  Normal  Procedures 
section  of  the  AFM.  Insert  the  information 
presented  in  paragraph  (a)(2)  of  this  AD  into 
the  applicable  AI^  section. 

(c)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holcfing  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 
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(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CpR  21.197 
and  21.199]  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Small 
Airplane  Directorate,  FAA.  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  Qty,  Missouri  64106. 

(g)  This  amendment  becomes  effective  on 
November  4, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
September  22, 1998. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  98-25955  Filed  9-28-98;  8:45  am] 

BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  98-nACE-38] 

Amendment  to  Class  E  Airspace; 
Trenton,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comnients. 

summary:  This  action  amends  the  Class 
E  airspace  area  at  Trenton  Mimicipal 
Airport,  Trenton,  MO.  The  FAA  has 
developed  Global  Positioning  System 
(GPS)  Runway  (RWY)  18  and  RWY  36 
Standard  Instrument  Approach 
Procedures  (SIAPs)  to  serve  Trenton 
Municipal  Airport,  MO.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  these 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  this  airport.  The 
enlarged  area  will  contain  the  new  GPS 
RWY  18  and  GPS  RWY  36  SIAPs  in 
controlled  airspace.  The  intended  effect 
of  this  rule  is  to  provide  controlled 
Class  E  airspace  for  aircraft  executing 
the  GPS  RWY  18  and  GPS  RWY  36 


SIAPs  and  to  segregate  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
operating  in  visual  conditions. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  January  28, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  15, 1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-38,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  18  and  GPS 
RWY  36  SIAPs  to  serve  the  Trenton 
Municipal  Airport,  Trenton,  MO.  The 
amendment  to  Class  E  airspace  at 
Trenton,  MO,  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SIAPs  within  controlled  airspace,  and 
thereby  facilitate  separation  of  aircraft 
operating  under  Instrument  Flight 
Rules.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  ore  more  above  the  surface  of 
the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9F,  dated 
September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 


altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
neisd  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  follovdng 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-38."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 
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Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR 11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant ' 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g],  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [AmwKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5    Trenton  MO 

Trenton  Municipal  Airport,  MO 

(Lat.  40*05'01"N.,  long.  93''35'27' 
Trenton  NDB 


W.) 


(Lat.  40*04'49"  N..  long.  93"'35'35"  W.) 
That  airspace  extending  upward  from  700 
fiset  above  the  surfece  within  a  6.4-mile 
radius  of  Trenton  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  006'  bearing 
from  the  Trenton  NDB  extending  from  the 
6.4-mile  radius  to  7.4  miles  nor^  of  the  NDB 
and  within  2.6  miles  each  side  of  the  172* 
bearing  from  the  Trenton  NDB  extending 
from  the  6.4-mile  radius  to  7  miles  south  of 
the  NDB. 
•        •        •        •        • 

Issued  in  Kansas  Qty,  MO,  on  September 
9, 1998. 

Herman  J.  Lyons,  Jr., 

Manager.  Air  Traffic  Division.  Central  Repon. 
[FR  Doc  9»-25737  Filed  9-26-98;  8:45  am] 
BIUMQ  coos  4ei«-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doeicst  No.  98-ACE-42I 

Amendment  to  Class  E  Airspace; 
Wellington,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule:  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Wellington  Municipal 
Airport,  Wellington,  KS.  A  review  of  the 
Class  E  airspace  area  for  Wellington 
Municipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  74Q0.2D.  The 
Class  E  airspace  area  has  been  enlarged 
to  conform  to  the  criteria  of  FAA  Older 
7400.2D. 

In  addition,  a  minor  revision  to  the 
geographic  coordinates  of  the  Airport 
Reference  Point  (ARP)  is  included  in 
this  document.  The  intended  effect  of 
this  rule  is  to  provide  additional 
controlled  Class  E  airspace  for  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR),  comply  with  the  criteria  of  FAA 
Order  7400.2D,  and  revise  the  ARP 
coordinates. 

DATES:  Effective  date:  0901  UTC, 
January  28, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  5, 1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Niunber  98- 
ACE-42,  601  East  12th  Street,  Kansas 
aty,  MO  64106. 


The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  EHvision  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  Qty,  MO  65106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Wellington,  KS.  A 
review  of  the  Class  E  airspace  for 
Wellington  Municipal  Airport  indicates 
it  does  not  meet  the  criteria  for  700  fiaet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400.2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile. 

In  addition,  the  Class  E  airspace  area 
includes  a  minor  revision  to  the 
geographic  coordinates  of  the  ARP.  The 
amendment  at  Wellington  Municipal 
Airport,  Wellington,  KS,  will  provide 
additional  airspace  for  aircraft  operating 
under  IFR.  comply  with  the  criteria  of 
FAA  Order  7400.2D,  and  revise  the  ARP 
coordinates.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 

Class  E  airspace  areas  extending 
upward  bom  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998,  and  effective 

September  16. 1998.  which  is     

incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designated 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  Qf 
safety  is  achieved  by  depicting  the  area 
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on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Conmiunications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  v«th  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-42."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant      ' 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Pohcies  and  Procediu^s  (44  FR  11034, 
February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEKSES    Wellington.  KS 

Wellington  Municipal  Airjiort,  KS 

(Ut.  37''19'28"  N..  long.  97''23'14"  W.) 
Wellington  NDB 


(Lat.  37''19'26"  N..  long.  97»23'22"  W.) 
Wichita  VORTAC 
(Ut.  37"'44'43"  N.,  long.  97'35'02"  W.) 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.3- 
mile  radius  of  Wellington  Mimicipal 
Airport  and  within  2.6  miles  each  side 
of  the  007°  bearing  from  Wellington 
NDB  extending  from  the  6.3-mile  radius 
to  7.4  miles  north  of  the  airp>ort  and 
within  4.4  miles  each  side  of  the  159° 
radial  of  the  Wichita  VORTAC 
extending  from  the  6.3-mile  radius  to 
10.5  miles  northwest  of  the  airport. 

Issued  in  Kansas  City,  MO,  on  September 
8, 1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Begion. 

(FR  Doc.  98-25738  Filed  9-28-98;  8:45  am] 
BHOJNG  CODE  401O-1S-M 


DEPARTMENT  OP  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  9e-ACE-41] 

Amendment  to  Class  E  Airspace; 
Ulysses,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  Class  E 
airspace  area  at  Ulysses  Airport,  Ulysses 
KS.  A  review  of  the  Class  E  airspace 
area  for  Ulysses  Airport  indicates  its 
does  not  comply  with  the  criteria  for 
700  feet  Above  Ground  Level  (AGL) 
airspace  required  for  diverse  departures 
as  specified  in  FAA  Order  7400.2D.  The 
Class  E  airs{>ace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Class 
E  airspace  for  aircraft  operating  imder 
histrument  FUght  Rules  (IFR)  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date;  0901  UTC, 
January  28,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  26.  1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  fo:  Manager, 
Airspace  Branch.  Air  Traffic  Division. 
ACE-520.  Federal  Aviation 
Administration.  Docket  Number  98- 
ACE-41.  601  East  12th  Street.  Kansas 

City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
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the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE^520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City.  MO  64106; 
telephone:  (816)  426-3408. 
SUPPlfMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Ulysses,  KS.  A 
review  of  the  Class  E  airspace  for 
Ulysses  Airport  indicates  it  does  not 
meet  the  criteria  for  700  feet  ACL 
airspace  required  for  diverse  departures 
as  specified  in  FAA  Order  7400.2D.  The 
criteria  in  FAA  Order  7400.2D  for  an 
aircraft  to  reach  1200  faet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the  ARP 
to  the  end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  at  Ulysses  Airport.  KS,  will 
provide  additional  airspace  for  aircraft 
operating  under  IFR  and  comply  with 
the  criteria  of  FAA  Order  7400.2D.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  siirface  of  the  earth  are 
published  in  paragraph  600S  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  18, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  antici{>ates  that  this 
regulation  will  not  result  in  adverse  or 
negative  conunent  and,  therefore,  is 
issiiing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiire  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 


publish  a  document  in  the  Federal 
Register  indicating  that  no  averse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
conunents  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-41."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
•implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
PoUcies  and  Procedures  (44  FR 11034, 
February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTINQ 
POINTS 

1.  The  authority  citaticm  for  part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40103, 40113, 
40120:  E.0. 108S4,  24  Far  956S,  3  CFR,  1959- 
1963Comp.,p.  389. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEKSES    UIyMBS.KS[Keviaad] 

Ulysses  Airport,  KS 

(Ut.  ST'SeWN..  long.  101»22'22"W.) 
Ulysses  NDB 

(Ut  37»35'51"N..  long.  101»22'02"  W.) 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.9- 
mile  radius  of  Ulysses  Airport  and 
within  2.6  miles  each  side  of  the  304° 
bearing  from  Ulysses  NDB  extending 
from  the  6.9-mile  radius  to  7  miles 
northwest  of  the  airport. 
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Issued  in  Kansas  City,  MO.  on  September 
3, 1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region.  ' 

(FR  Doc.  98-25739  Filed  9-28-98:  8:45  am] 
BILUNQ  CODE  4t10-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doelwt  No.  96-A(X-¥X\ 

Amendmant  to  Class  E  AirsfMca; 
Pittsburg,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  Class  E 
airspace  area  at  Pittsburg,  Atkinson 
Mvinicipal  Airport,  Pittsbvug,  KS.  A 
review  of  the  Class  E  airspace  area  for 
Pittsburg,  Atkinson  Mimicipal  Airport 
indicates  it  does  not  comply  with  the 
criteria  for  700  feet  Above  Groimd  Level 
(AGL)  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  Class  E  airspace  has  been 
enlarged  to  conform  to  the  criteria  of 
FAA  Order  7400.2D.  The  intended  effect 
of  this  rule  is  to  provide  additional 
controlled  Class  E  airspace  for  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR)  and  comply  with  the  criteria  of 
FAA  Order  7400.2D. 

In  addition,  the  Class  E  airspace  area 
is  revised  to  indicate  a  minor  revision 
to  the  Airport  Reference  Point  (ARP) 
coordinates,  and  is  included  in  this 
doounent.  The  intended  effect  of  this 
rule  is  to  provide  additional  controlled 
Class  E  airspace  for  aircraft  operating 
under  Instrument  Flight  Rules  (IFR), 
comply  with  the  criteria  of  FAA  Order 
7400.2D,  and  revise  the  ARP 
coordinates. 

DATES:  Effective  date:  0901  UTC, 
January  28, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  26, 1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-40,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m.. 


Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City.  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Qass  E  airspace  at  Pittsburg,  KS.  A 
review  of  the  Class  E  airspace  for 
Atkinson  Municipal  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400.2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  rimway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile. 

In  addition,  the  Class  E  airspace  area 
is  amended  to  indicate  the  revised  ARP 
coordinates.  The  amendment  at 
Atkinson  Municipal  Airport,  Pittsburg, 
KS,  will  provide  additional  controlled 
airspace  for  aircraft  operating  imder  IFR, 
comply  with  the  criteria  of  FAA  Order 
7400.2D,  and  revise  the  ARP 
coordinates.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 

Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
siuface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  diuing  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  conunent  is  received 


within  the  comment  period,  the 
regulation  will  become^effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docviment 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register  and  a 
notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of- 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
-comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  sp>ecifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
stunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-40."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
uiUikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Siri>iects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paraptiph  6005  Class  E  airspaceareas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEKSE5    Pittsbuig,  KS  (Revised] 

Pittsburg,  Atkinson  Municipal  Airport,  KS 

(Lat.  37<'26'52"  N.,  long.  94*43'36"  W.) 
Pittsburg  NDB 

(Ut.  37'26'32"  N.,  long.  94"'43'36"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Atkinson  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  345°  bearing 
from  Pittsburg  NDB  extending  from  the  6.6- 


mile  radius  to  7  miles  northwest  of  the 
airport. 

•         •         •         •         * 

Issued  in  Kansas  Qty,  MO,  on  September 
2. 1998. 

Ouistopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
(FR  Doc.  98-25740  Filed  9-28-98;  8:45  am] 

MLLMQ  COOE  4«ie-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapace  Docket  No.  9e-nACE-39] 

Amendmant  to  Class  E  Airspace;  Grsat 
Bend.KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Great  Bend  Mimicipal 
Airport,  Great  Bend,  KS.  A  review  of  the 
Class  E  airspace  area  for  Great  Bend 
Mimicipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D.  The  intended  effect  of  this  rule 
is  to  provide  additional  controlled  Qass 
E  airspace  for  aircraft  operating  tmder 
Instrument  Flight  Rules  (IFR)  and 
comply  with  the  criteria  of  FAA  Order 
7400.2D. 

DATES:  Effective  date:  0901  UTC, 
January  28. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  26, 1998. 

ADDRESSES:  Send  conunent's  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-39.  601  East  12th  Street,  Kansas 
aty.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

An  informal  docket  may  also  be 
examined  during  normal  business  homs 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 


Aviation  Administration,  601  East  12th 
Stieet,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Great  Bend,  KS.  A 
review  of  the  Class  E  airspace  for  Ckeat 
Bend  Mimicipal  Airport  indicates  it 
does  not  meet  the  criteria  for  700  feet 
AGL  airspace  required  for  diverse 
departures  as  specified  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400.2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  amendment  at  Great 
Bend  Municipal  Airport,  KS,  will 
provide  additional  airspace  for  aircraft 
operating  under  IFR  and  comply  with 
the  criteria  of  FAA  Order  7400.2D.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending^  upward  from  700  feet  or 
more  above  the  surfiace  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.0F,  dated  September  10, 
1998,  and  effective  September  16, 1998. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rale  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
edtitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  conunent  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  commentr 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
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published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire;  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-39."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OP  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragrxiph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E5    Great  Bend,  KS  (Revised] 

Great  Bend  Municipal  Airport,  KS 
(I^t.  38''20'40"N..  long.  98'51'33"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.9-nule 
radius  of  Great  Bend  Municipal  Airport  and 
within  4  miles  each  side  of  the  303°  bearing 
from  Great  Bend  Mimicipal  Airport 
extending  from  the  6.9-mile  radius  to  15.6 
miles  northwest  of  the  airport. 
***** 

Issued  in  Kansas  Qty,  MO,  on  September 
2, 1998. 
Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 

Region. 

[FR  Doc.  98-25741  Filed  9-28-98;  8:45  am] 

BILUNQ  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dodcet  No.  98-ACE-37] 

Amendment  to  Class  E  Airspace;  West 
Plains.  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  West  Plains  Municipal 
Airport,  West  Plains,  MO.  The  FAA  has 
developed  a  VHF  Omnidirectional 
Range  (VOR)  Runway  (RWY)  36 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  serve  West  Plains 
Municipal  Airport,  MO.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(ACL)  is  needed  to  accommodate  this 
SLAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  this  airport.  The 
enlarged  area  will  contain  the  new  VOR 
RWY  36  SIAP  in  controlled  airspace. 
The  intended  effect  of  this  rule  is  to 
provide  controlled  Class  E  airspace  for 
aircraft  executing  the  VOR  RWY  36 
SIAP  and  to  segregate  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
op>erating  in  visual  conditions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  January  28, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  10, 1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-37,  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  a  VOR  RWY  36  SIAP  to 
serve  the  West  Plains  Municipal 
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Airport,  West  Plains.  MO.  The 
amendment  to  Class  E  airspace  at  West 
Plains,  MO,  will  provide  additional 
controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SLAP  within  controlled  airspace,  and 
thereby  facilitate  separation  of  aircraft 
operating  under  Instrument  Flight 
Rules.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
dociunent  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  at  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  aigiunents 
as  they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 


the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  conunents  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-37."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  amcmg  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroveraial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR 11034, 
February  26, 1979);  and  (3)  if 
promulgated,  wdll  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIQNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoity:  49  U.S.C  106(g],  40103, 40113, 
40120:  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

|7l.t   [AmwMSed] 

2.  The  incorporation  by  reference  in . 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.gF,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  form  700  feet  or  more 
above  the  surface  of  the  earth. 


ACENfOES    West  Plains.  MO  [ReviMd] 

West  Plains  Municipal  Airport,  MO 

(Lat  36*52'41"N.,  long.  91"54'10"W.) 
Hutton  VOR/DME 
(Ut.  36*52'17"N.,  long.  91*54tKrW.) 
That  airspace  extending  upward  from  700 
feet  above  die  surface  within  a  6.4-mile 
radius  of  West  Plains  Municipal  Airport  and 
8  miles  west  and  4  miles  east  of  the  196' 
radial  of  the  Hutton  VOR/DME  extending 
from  the  VOR/DME  to  10  miles  south  of  the 
Hutton  VOR/DME. 


Issued  in  Kansas  Gty,  MO,  on  August  28, 
1998. 

auistopher  R.  Bhnn, 

Acting  Manager.  Air  Traffic  Division.  Central 

Region. 

(FR  Doc  98-25742  Filed  9-28-98;  8:45  am] 

BajJNQ  CODE  4ei»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnistFatlon 

14CFRPirt71 

[Ainpace  Doclwt  No.  M-ACE-Sq 

Amandment  to  Claaa  E  Airaftaca; 
Wichita  Mld-ConHnant  Airport.  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  Class  E 
airapace  area  at  Wichita  Mid-Continent 
Airport,  Wichita,  KS.  A  review  of  this 
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Class  E  airspace  area  for  Wichita  Mid- 
Continent  Airport  indicates  it  does  not 
comply  with  Uie  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departures  as 
specified  in  FAA  Order  7400.2D.  The 
Class  E  airspace  has  been  enlarged  to 
conform  to  the  criteria  of  FAA  Order 
7400.2D. 

In  addition,  included  in  this 
document  are:  a  minor  revision  to  the 
Airport  Reference  Point  (ARP  for 
Colonel  James  Jabara  Airport;  a  minor 
revision  to  the  coordinates  for  AUBRA 
Waypoint;  the  Wichita  Mid-Continent 
Localizer  and  coordinates  for  Rimway 
(RWY)  IL;  and  the  McConnell  Air  Force 
Base  Localizer  and  coordinates  for  RWY 
IL.  The  intended  effect  of  this  rule  is  to 
provide  additional  controlled  Class  E 
airspace  for  aircraft  operating  imder 
Insbiiment  Flight  Rules  (IFR),  comply 
with  the  criteria  of  FAA  Order  7400.2D, 
revise  the  ARP  coordinates  for  Colonel 
James  Jabara  Airport,  revise  the 
coordinates  for  AUBRA  Waypoint,  add 
the  Wichita  Mid-Continent  Localizer 
and  coordinates  for  RWY  IL,  and  add 
the  McConnell  Air  Force  Base  Localizer 
and  coordinates  for  RWY  IL. 
DATES:  Effective  date:  0901  UTC, 
January  28, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  4, 1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-S20.  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-36,  601  East  12th  Street,  Kansas, 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  Uie  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revises  the 
Class  E  airspace  at  Wichita  Mid- 
Continent  Airport,  KS.  A  review  of  the 
Class  E  airspace  for  Wichita  Mid- 
Continent  Airport  indicates  it  does  not 
meet  the  criteria  for  700  feet  AGL 
airspace  required  for  diverse  departures 
as  specified  in  FAA  Order  7400. 2D.  The 
criteria  in  FAA  Order  7400.2D  for  an 


aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the  ARP 
to  the  end  of  the  outermost  runway.  Any 
fiactional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile. 
In  addition,  included  in  this 
document  are:  a  minor  revision  to  the 
Airport  Reference  Point  (ARP)  for 
Colonel  James  Jabara  Airport;  a  minor 
revision  to  the  coordinates  for  AUBRA 
Waypoint;  the  Wichita  Mid-Continent 
Looalizer  and  coordinates  for  Rimway 
(RWY)  IL;  and  the  McConnell  Air  Force 
Base  Localizer  and  coordinates  for  RWY 
IL.  The  amendment  at  Wichita  Mid- 
Continent  Airport,  KS,  will  provide 
additional  airspace  for  aircraft  operating 
under  IFR,  comply  with  the  criteria  of 
FAA  order  7400.2D,  revise  the  ARP 
coordinates  for  Colonel  James  Jabara 
Airport,  revise  the  coordinates  for 
AUBRA  Waypoint,  add  the  Wichita 
Mid-Continent  Localizer  and 
coordinates  for  RWY  IL,  and  add  the 
McConnell  Air  Force  Base  Localizer  and 
coordinates  for  RWY  IL.  The  area  will 
be  depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  fiom  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
pubUshed  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiire  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
ffight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
pubUsh  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment. 


or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
pubUshed  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argum«its 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effiectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-36."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discu^ed  in 
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the  preamble,  I  certify  that  this 
regiUation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Ordet  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refsrence. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71-OE8IQNAT10N  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTINQ 
POMTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AndMrity:  49  U.S.C  10e(g),  40103, 40113, 
40120;  E.O.  20654,  24  PR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  Incorporation  by  refisrence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7900.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  eSiactive 
September  16, 1998,  is  amended  as 
fbUows: 

Paroffaph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
id)ovB  the  surface  of  the  earth. 


ACEKSES 
KS 


WichiU  Mki-Contiiient  Airport, 


Wichita  Mid-Continent  Airport,  KS 

(Ut  37«39'00"N.,  long.  97«25'59"W.) 
Wichita  Mid-Continent  Localizer  Runway  IL 

(Lat.  3r39'48"N„  long.  9r'25'59"W.) 
McConnel  Air  Force  Base  Runway  IL 

(Lat.  3r37'23"N.,  long.  97*16'03"W.) 
McConnel  Air  Force  Base  Localizer  Runway 
IL 

(Ut.  37"37'07"N..  long.  97»15'47"W.) 
Cessna  Aircraft  Field 

(Lat.  37«38'55"N.,  long.  97»15'02"W.) 
Augusta  Municipal  Airport 

(Lat.  37''40'44'18"N.,  long.  97''04'40"W.) 
Colonel  James  Jabara  Airport 

(Lat.  37*44'51"N.,  long.  97»13'16"W.) 
AUBRA  Waypoint 

(Ut  srsS'lS'TJ.,  long.  97»11'41"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.2-mile 
radius  of  Wichita  Mid-Continent  Airport  and 


within  4  miles  west  and  S  miles  east  of  the 
Mid-Continent  Airport  ILS  localizer  course  to 
Rim  way  IL  extending  from  the  airpmt  to  13 
miles  south  of  the  airport  and  to  7.4  miles 
north  of  the  airport  and  within  a  7.0-niile 
radius  of  the  McConnell  AFB  ILS  Runway  IL 
localizer  course  extending  from  the  AFB  to 
11.2  miles  south  of  the  AFB  and  within  2.6 
miles  each  side  of  the  110*  bearing  from  the 
Cessna  Aircraft  Field  extending  from  the 
field  to  12.6  miles  east  of  the  field  and  within 
a  6.4-mile  reditu  of  the  Augusta  Municipal 
Airpwt  and  within  a  6.5  mile  radius  of  ihe 
Colonel  James  Jabara  Airpoit  and  mthin  1.8 
miles  each  side  of  a  line  extending  from  the 
Colonel  James  Jabara  Airpoit  to  the  AUBRA 
Waypoint  extending  from  the  6.5-mile  radius 
to  7  miles  north  of  the  airport 
•        •        *        •        • 

Issued  in  Kansas  Qty,  MO,  on  September 
8,1098. 

Ckristoplwr  K.  Blua. 

Acting  Manager,  Air  Traffk  Dhnsion,  Central 
Begfon. 

(FR  Doc  96-25743  Filed  9-28-98;  8:45  am] 
■LUM  oooe  4ei*-i>-ii 


DEPARTMENT  OF  TRANSPORTATION 
Fwtorii  Aviation  Administration 
14  CFR  Part  71 

[Ainpeoe  Docket  No.  96^S(>-q 

EstaMishnMnt  of  Class  E  Alrspaos; 
Villa  Rica,  QA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Final  rule. 

SUMMARY:  This  rule  establishes  Class  E 
airspace  at  Villa  Rica,  GA.  A  Global 
Positioning  System  (GPS)  Runway 
(RWY)  10  Standard  histrument 
Approach  Procedtire  (SIAP)  has  been 
developed  for  Stockmar  Airport.  As  a 
result,  controlled  airspace  extending 
upward  from  700  feet  Above  Gro\md 
Level  (ACL)  within  a  6.3-mile  radius  of 
the  Stockmar  Airport  is  needed  to 
accommodate  the  SIAP  and  for 
Instrument  Flight  Rules  (IFR) 
operations.  The  operating  status  of  the 
airport  will  change  from  Visual  Flight 
Rules  (VFR)  to  include  IFR  operations 
concurrent  with  the  publication  of  the 
SIAP. 

EFFECTIVE  DATE:  0901  UTC,  December  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATKM: 


History 

On  August  7, 1998,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  drspace  at  Villa 
Rica,  GA.  (63  FR  42290).  This  action 
provides  adequate  Class  E  airspace  for 
IFR  operations  at  Stockmar  Airport 
Designations  for  Class  E  airspace 
extending  upward  from  700  fiset  or  more 
above  the  sur&ce  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10. 
1998,  and  effective  September  16, 1998, 
whidi  is  incorporated  by  reference  in  14 
CFR  part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  Will 
be  published  subsequently  in  the  Ordnr. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

TheRnla 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulatians  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Villa  Rica.  GA.  A  GPS  RWY  10  SIAP  has 
been  developed  for  Stockmar  Airport 
Controlled  airspace  extending  upward 
from  700  fiaet  AGL  is  needed  to 
accommodate  the  SIAP  and  for  IFR 
operations  at  Stockmar  Airport 

The  FAA  is  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefwe.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
afiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  (rf^  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71-OESIQNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES:  AND  REPORTINQ 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Andmlty:  49  U.S.C  106(g).  40103, 40113, 
40120;  BO  40854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

{71.1    {AnMiided] 

2.  Hie  incorporation  by  refiuence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designaticms  and  Reporting  Points, 
dated  September  10. 1998,  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Pmayaph  6005  Class  E  airspace  onus 
axlandhig  upward  from  TOOfoetoraion 
alKve  the  surface  of  the  earth. 


ASOGAES    Villa  Rica  [Nmr] 

Stockmar  Airport 
(Ut.  33*45'23"N.  long.  84»53'05"W) 
That  ainpaoe  extending  upward  from  700 

feet  or  more  above  the  niiihce  of  the  earth 

%vidiin  a  6.3-mile  radius  of  Stockmar  Airport 

•        •        •         •        • 

Inued  in  College  Park.  Georgia,  on 
September  18. 1998. 
NaiK7  B.  Sheitoii. 

Acting  Manager,  Air  Traffic  Division. 
Soathmi  Region. 

(FR  Doc  98-25871  Piled  9-28-98;  8:45  am] 
I  oooe  4aia-is-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMlon  Administration 

14CFRPwt97 

[Doetet  No.  29344;  Amdt  No.  1892] 
RIN  2120-AA65 

Standard  Instrument  Approach 
Procadurss:  Miscellaneous 
Amendments 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facihties.  addition  of  new  obstacles,  or 
changes  in  air  trafGc  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 


airspace  and  to  promote  safe  flight 

operations  under  instrument  flight  rules 

at  the  affected  airports. 

DATES:  An  effisctive  date  for  each  SIAP 

is  specified  in  the  amendatory 

provisions. 

Incorproation  by  refsrence — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Exammotion — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Indep«adence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
regi(m  in  whidi  afiiected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

FmPurchcut    hidividual  SLAP 
copies  may  be  obtained  bom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tibe  afiiscted  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office. 
Wadungton.  DC  20402. 
FOR  FURTHER  MFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  Qty. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPI.EMENTARY  INF0RMATK3N:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUshes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  FUght  DaU 
Center  (FDC)/Permanent  (?)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviation's  Regtilations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 


special  format  make  their  verbatim 
pubUcation  in  the  Federal  Regjatar 
expensive  and  impractical.  FurthOT, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depictton  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publicaticm  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sectioos.  with 
the  tjrpes  and  effisctive  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TheRnk 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulatiims  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revdcss  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
rhangM  contained  in  the  content  of  the 
foUowing  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  omtained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Prooedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criterU 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  appUcable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
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body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationaUy 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regiilatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ect8  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air). 


Issued  in  Washington,  DC  on  September 
18, 1998. 

Richard  O.  Gordon, 

Acting  Director.  Flight  Standards  Service.  . 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  part  907  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  97)  is  amended  by 
establishing,  amending,  suspending,  or 
revoking  Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C  106(g},  40103, 40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H97^.  97,25.  »7^,  97^,  97.31, 97.33, 
97.35    [AiMnded] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DK/IE; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  *  Effective  upon  Publication 


FDCdate 
SIAP 


08/20/98 

09A)2/98 
09A)2/98 
09A)3/98 
09/03/98 
09/03/98 
091/03/98 
09/03/98 
09/03/98 
09/03/98 

09A)3/98 

09/03/98 

09/03/98 

09/03/96 

09/03/98 

09/03/98 

09A)3/98 

09/03/98 

09A)3/98 

09/03/98 
09/03/98 
09/09/98 

09/09/98 

09/09/98 

09/09/98 

09/10/98 

09/10/98 
09/10/98 

09/10/98 


State 


GA 

MD 

NJ 

AK 

AK 

AK 

AK 

AK 

OH 

TX 

7X 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
TX 
NE 

TX 

TX 

TX 

AK 


FL 
TX 

TX 


City 


Atlanla 


Westminstef  ........ 

Pittstown 

Kenai  

Kenai 

Kenai  

Kenai 

Kenai  _ 

Wapakoneta 

Dallas-Fort  Worth 

Dallas-Fort  Worth 

Dallas-Fort  Worth 

Dallas-Fort  Worth 

Dallas-Fort  Worth 

Dallas-Fort  Worth 

Dallas-Fort  Worth 

Dallas-Fort  Worth 

Dallas-Fort  Worth 

Dallas-Fort  Worth 


Fort  Worth 
Fort  Worth 
Norfolk 


Dallas-Fort  Worth 
Dallas-Fort  Worth 


Dallas-Fort  Worth 


Atqasuk 


Ormorxj  Beach  .... 
Dallas-Fort  Worth 

Dallas-Fort  Worth 


Airport 


Fulton  County  Air- 
port—Brown Fiekl. 

Clearview  Airpark  ... 

Alexandria 

Kenai  Muni 

Kenai  Muni 

Kenai  Muni 

Kenai  Muni 

Kenai  Muni 

^4eil  Armstrong 

DaJlas-Fort  Worth 
InU. 

Dallas-Fort  Worth 
Intl. 

Dallas-Fort  Worth 
InU. 

Dallas-Fort  Worth 
Intl.  • 

Dallas-Fort  Worth 
Intl. 

Dallas-Fort  Worth 
InU. 

Dallas-Fort  Worth 
Intl. 

Dallas-Fort  Worth 
InU. 

Dallas-Fort  Worth 
Intl. 

Dallas-Fort  Worth 
InU. 

Fort  Worth  Alliance 

Fort  Worth  Alliance 

Karl  Stefan  Memo- 
rial. 

Dallas-Fort  Worth 
InU. 

Dallas-Fon  Worth 
InU. 

Dallas-Fort  Worth 
InU. 

Atqasuk  Edward 
Bumell  Sr.  Memo- 
rial. 

Omriond  Beach  Muni 

DaJlas-Fort  Worth 
InU. 

Dallas-Fort  Wortti 
InU. 


FDCNo. 


8/5919 

8/6250 
8/6249 
8/6285 
8/6286 
8/6287 
8/6288 
8/6289 
8/6277 
8/6292 

8/6293 

8/6294 

8/6295 

8/6296 

8/6299 

8^300 

8/6301 

8/6302 

8/6306 

8/6297 
8/6298 
8/6427 

8/6420 

8/6421 

8/6422 

8«461 


8/6457 
8/6470 

8/6471 


SIAP 


ILSRwy8Affldt15C... 

VOR  or  GPS-A  Amdt  3... 
VOR  or  GPS  Rwy  8  Amdl  1... 
VOR  Rwy  19  Amdt  16... 
VOR/DME  Rwy  1  Amdt  5... 
ILS  Rwy  19  Amdt  6... 
GPS  Rwy  19  Orig... 
GPS  Rwy  1  Orig... 
LOC  Rwy  26  Amdt  3A... 
Converging  ILS  Rwy  17C,  Amdt 

4... 
ILS  Rwy  18R.  Amdt  5... 

Converging  ILS  Rwy  13R.  Amdt 

4... 
Converging  ILS  Rwy  17R.  Amdt 

5... 
Converging  ILS  Rwy  18L.  Amdt 

3... 
ILS  Rwy  31R.  Amdt  9... 

Converging  ILS  Rwy  18R,  Amdt 

3A... 
Converging  ILS  Rwy  31 R,  Amdl 

3A... 
Converging  ILS  Rwy  35L,  Amdt 

1... 
Converging  ILS  Rwy  36L,  Amdt 

3A... 
ILS  Rwy  16L.  Amdt  4... 
ILS  Rwy  34R,  Amdt  3... 
ILS  Rwy  1,  Amdt  4A... 

Converging  ILS  Rwy  35C,  Amdt 

4... 
Converging  ILS  Rwy  36R,  Amdt 

1A... 
ILS  Rwy  35C,  Amdt  6A... 

GPS  Rwy  6.  Orig... 


Radar-1,Amdt2A... 

NDB  or  GPS  Rwy  17R.  Amdt  7... 

NBD  or  GPS  Rwy  35C.  Amdt  9... 
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FDCdate 
SIAP 


State 


City 


Airport 


FDCNo. 


SIAP 


09/11/98 

09/11/98 
09/18/98 

09/16/98 


U 
IL 

IL 


Slidell .... 

Siidell .... 
Belleville 

Belleville 


Siidell 


Slidell 

Soott  AFB/Mid- 

America. 
Scott  AFB/Mid- 

America. 


8/6493 

8/6494 
8/6603 

8/6615 


VOR/DME  or  GPS  Rwy  18.  Amdt 

3... 
NDB  Rwy  18,  Amdt  1A... 
GPS  Rwy  14R,  Orig... 

ILS  Rwy  14R,  Orig^... 


|FR  Doc.  98-25874  Filed  9-20-96;  8:45  am] 
MLUNQ  OOOe  4tie-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart«7 

[Docket  No.  29343;  Amdt  No.  1891] 

RIN  2120-nAA6S 

Standard  Instrument  Approach 
Procoduraa;  Miscoilaneous 
Amandmants 

AQBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  fat  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuiing  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
Mse  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  efiiactive  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  refierenoe  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 


For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthiv  Blvd.  Oklahoma  Qty. 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  Qty.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Fedmal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  fcnm 
docimients  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishera  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  uimecessary.  The 


provisions  of  this  amendment  state  the 
affected  CFR  (ana  FAR)  sections,  with  — 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  dmunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effiective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  efiiBctive  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safiety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  tniilring  some  SIAPs  effective  in  less 
than  30  days. 

•  The  FAA  has  determined  that  this 
regulation  oidy  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
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amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  September 
18. 1998. 
Richard  O.  Gordon, 

Acting  Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2]. 

2.  Part  97  is  amended  to  read  as 
follows: 

M  97.23, 97.25,  97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  *  Effective  October  8,  1998 

Tampa.  FL,  Vandenberg,  GPS  RWY  18,  Amdt 

1 
Tampa,  FL.  Vandenberg,  GPS  RWY  23,  Orig 
Terre  Haute,  IN.  Terre  Haute  Intemational- 

Hulman  Field,  VORyOME  RNAV  RWY  32. 

Amdt  8 
Lakeview.  MI,  Lakeview  Airport-Griffith 

Field.  VOR/DME  RWY  9.  Orig 
Albermarle,  NC.  Stanly  County,  LOC  RWY 

22L,  ORIG-E,  CANCELLED 
Albermarle,  NC,  Stanly  County,  ILS  RWY     * 

22L,  ORIG 
Charlotte,  NC.  Charlotte/Douglas  Intl.  LOC 

BC  RWY  23.  Amdt  lOA.  CANCELLED 
Charlotte,  NC,  Charlotte/Douglas  Intl,  ILS 

RWY  23.  ORIG 
Charlotte,  NC,  Charlotte/Douglas  Intl,  VOR/ 

DME  RNAV  RWY  23.  ORIG,  CANCELLED 
Athens/ Albany,  OH,  Ohio  University,  LOC 

RWY  25.  Amdt  3A.  CANCELLED 
Athens/Albany,  OH,  Ohio  University,  ILS 

RWY  25,  Orig 
Columbia,  SC,  Columbia  Metropolitan,  ILS 

RWY  11,  Amdt  14 
Grand  Prairie,  TX,  Grand  Prairie  Muni.  VOR/ 

DME  RWY  35,  Orig 


Grand  Prairie,  TX,  Grand  Prairie  Muni,  GPS 

RWY  35,  Orig 
Seattle,  WA,  Seattle-Tacoma  Intl,  ILS  RWY 

16L.  ORIG 
Seattle.  WA,  Seattle-Tacoma  Intl,  ILS/DME 

RWY  34R.  Amdt  1 

*  *  *  Effective  November  5.  1998 

Liberal,  KS,  Liberal  Muni,  VOR/DME  OR  GPS 

RWY  17,  Amdt  3 
Chester,  SC,  Chester  Muni,  NDB  RWY  35, 

Orig 

*  *  *  Effective  December  3.  1998 

Borrego  Springs,  CA,  Borrego  Valley,  GPS 

RWY  25,  Orig 
Dunnellon,  FL,  Dunnellon,  GPS  RWY  23, 

Orig 
Tupelo,  MS,  Tupelo  Municipal-C  D  Lemons, 

GPS  RWY  18,  Orig 
Tupelo,  MS.  Tupelo  Municipal-C  D  Lemons, 

GPS  RWY  36,  Orig 
Missoula,  MT,  Missoula  International,  GPS- 

D 
Missoula,  MT,  Missoula  International.  GPS 

RWY  11,  Orig 
Plattsmouth,  NE,  Plattsmouth  Muni,  NDB 

RWY  34,  Amdt  4 
Plattsmouth.  NE,  Plattsmouth  Muni,  GPS 

RWY  16,  Orig 
Plattsmouth,  NE.  Plattsmouth  Muni,  GPS 

RWY  34,  Orig 
Crosby,  ND,  Crosby  Muni,  GPS  RWY  30,  Orig 
Lewisburg.  WV,  Greenbrier  Valley,  VOR 

RWY  4,  Orig 
Lewisburg,  WV,  Greenbrier  Valley,  NDB 

RWY  4,  Amdt  5 
Lewisburg,  WV,  Greenbrier  Valley,  ILS  RWY 

4,  Amdt  8 
Lewisburg,  WV,  Greenbrier  Valley,  VOR 

RWY  22,  Orig 

Note:  The  FAA  published  an  Amendment 
in  Docket  No.  29328,  Amdt  No.  1888  to  Part 
97  of  the  Federal  Aviation  Regulations  (63  FR 
49002;  dated  September  14, 1998)  under 
§  97.23  effective  October  8, 1998,  which  is 
hereby  amended  by  rescinding  the  following 
procedures: 
Boise,  ID,  Boise  Air  Terminal/Gowen  Field, 

VOR/DME  OR  TACAN  RWY  lOL,  Orig 
Boise,  ID,  Boise  Air  Terminal/Gowen  Field, 

NDB  RWY  lOL,  Orig 

[FR  Doc.  98-25873  Filed  9-28-98;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  520 

Oral  Dosage  Form  New  Animai  Drugs; 
Streptomycin  Oral  Solution 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 


approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Contemporary  Products,  Inc.  The 
ANADA  provides  for  the  use  of 
streptomycin  oral  solution  in  drinking 
water  for  the  treatment  of  nonspecific 
infectious  enteritis  in  chickens  and  for 
the  treatment  of  bacterial  enteritis  in 
swine  and  calves. 

EFFECTIVE  DATE:  September  29, 1998. 
FOR  FURTHER  INFQRMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-627-0209. 
SUPPLEMENTARY  INFORMATION: 
Contemporary  Products,  Inc.,  3788  Elm 
Springs  Rd.,  P.O.  Box  6067,  Springdaie, 
AR  72766-6067,  filed  ANADA  200-197 
that  provides  for  the  use  of  streptomycin 
oral  solution  in  drinking  water  for  the 
treatment  of  nonspecific  infectious 
enteritis  in  chickens  and  for  the 
treatment  of  bacterial  enteritis  in  swine 
and  calves. 

Contemporary  Products,  Inc's 
ANADA  200-197  is  approved  as  a 
generic  copy  of  Veterinary  Services, 
Inc's  NADA  065-252.  ANADA  200-197 
is  approved  as  of  August  3, 1998,  and 
the  regulations  are  amended  in  21  CFR 
520.2158a  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
fieedom  of  information  summary. 

Contemporary  Products,  Inc.,  is  not 
currently  listed  in  the  animal  drug 
regulations  as  the  sponsor  of  an 
approved  application.  At  this  time,  21 
CFR  510.600(c)(1)  and  (c)(2)  are 
amended  by  adding  a  new  listing  for  the 
sponsor. 

In  accordance  with  the  fi«edom  of 
information  provisions  of  21  CFR  part 

20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  (rf^  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 
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21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Contemporary  Products.  Inc."  and  in 


the  table  in  paragraph  (c)(2)  by 
numerically  adding  a  new  entry  for 
"055462"  to  read  as  follows: 

§  510.600    Names,  addresMS,  and  drug 
labaier  codas  of  sponsors  of  spprovad, 
applications. 

•        •        •        •        * 

(c)  •  •  • 
(D*  •  • 


Firm  nan>e  and  address 


Drug  lat>eler  code 


Contemporary  Products,  Inc.,  3788  Elm  Springs  Rd.,  Springdale,  AR  72764-6067 


055462 


(2)*   •   • 


Drug  latielercode 


Firm  name  and  address 


055462 


Contemporary  Products,  Inc.,  3788  Elm  Springs  Rd.,  Springdale,  AR  72764-6067 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Aiidiority:  21  U.S.C.  360b. 

1 520.2158a    [Amsndsd] 

4.  Section  520.2158a  Streptomycin 
sulfate  oral  solution  is  amended  in 
paragraph  (b)  by  removing  the  phrase 
"No.  033008"  and  adding  in  its  place  " 
Nos.  033008  and  055462". 

Dated:  August  27, 1998. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  96-25904  Filed  9-28-98;  8:45  am] 
BuiNQ  oooe  4ia»-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRParta510and522 

Htm  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  an  approved  new 
animal  drug  application  (NADA)  from 
Fujisawa  USA,  Inc.,  to  American 
Pharmaceutical  Partners,  Inc. 

EFFECTIVE  DATE:  September  29, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0213. 

SUPPLByENTARY  MFORMATION:  Fujisawa 
USA,  Inc..  Deerfield,  IL  60015-2548,  has 
informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and 
interests  in,  NADA  100-840  (Chorionic 
Gonadotropin)  to  American 
Pharmaceuticals  Partners,  Inc.,  2045 
North  Cornell  Ave.,  Melrose  Park,  DL 
60160.  Accordingly,  the  agency  is 
amending  the  regulations  in  21  CFR 
510.600  and  522.1081  to  reflect  the 
transfer  of  ownership.  The  agency  is 
also  amending  the  regulations  in  21  CFR 
510.600(c)(1)  and  (c)(2)  by  removing 
Fujisawa  USA,  Inc.,  because  the  firm  is 
no  longer  the  sponsor  of  any  approved 
NADA's,  and  by  alphabetically  adding  a 
new  listing  for  American 
Pharmaceuticals  Partners,  Inc. 


List  of  Subjects 

21  an  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  dru^. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  AMMAL  DRUGS 

1.  Thaauthority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

AndMfitjr:  21  U.S.C  321, 331,  351, 352. 
353,  360b,  371, 379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Fujisawa  USA,  Inc.,"  and 
by  alphabetically  adding  an  entry  for 
"American  Phaimaceutical  Partners, 
Inc.,"  and  in  the  table  in  paragraph 
(c)(2)  by  removing  the  entry  for 
"000469"  and  by  niuneric^y  adding  an 
entry  for  "063323"  to  read  as  follows: 
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§  SI  0.600    Name*,  addressM.  and  drug 
labeler  coftos  of  sponsors  of  approved 
applications. 


(c)*  * 
(D*  * 


Ftrm  name  and  address 


Drug  labeler  code 


American  Pharmaceuticals  Partners,  Inc.,  2045  North  Cornell  Ave.,  Mel-    063323 
rose  Parte,  IL  60160 


(2)* 


Drug  labeler  code 


Firm  name  and  address 


063323 


American  Pharmaceuticals  Piaitners,  Inc.,  2045  htorth  Cornell  Ave., 
Melrose  Partt,  IL  60160 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

S  522.1081    [Amended] 

4.  Section  522.1081  Chorionic 
gonadotropin  for  injection;  chorionic 
gonadotropin  suspension  is  amended  in 
paragraph  (a)(2)(ii)  by  removing  "Nos. 
000469  and  058639"  and  adding  in  its 
place  "Nos.  058639  and  063323". 

Dated:  August  27, 1998. 
Margaret  Ann  Miller, 

Acting  Director,  Office  of  New  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-25909  Filed  9-28-98;  8:45  am] 
aiuiNQ  cooE  4iafr-oi-f 


DEPARTMENT  OFMEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Anhnai  Drugs;  Ketamlne 
Hydrochloride  injection 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Lloyd,  Inc.  The  AJNADA  provides  for 
veterinary  prescription  use  of  ketamine 
hydrochloride  injection  in  cats  for 
restraint  or  as  an  anesthetic  and  in 
subhuman  primates  for  restraiflt. 

EFFECTIVE  DATE:  September  29. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loimie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0209. 

SUPPlfMENTARY  INFORMATION:  Lloyd, 
Inc.,  604  W.  Thomas  Ave.,  P.O.  Box  A, 
Shenandoah,  lA  51601-0130,  filed 
ANADA  200-055  that  provides  for 
veterinary  prescription  use  of  VetaKef"^ 
ketamine  hydrochloride  injection, 
intramuscularly,  in  cats  for  restraint  or 
as  sole  anesthetic  agent  for  diagnostic  or 
minor,  brief  surgical  procedures  that  do 
not  require  skeletal  muscle  relaxation 
and  in  subhiunan  primates  for  restraint. 

Lloyd,  Inc.'s  ANADA  200-055 
ketamine  hydrochloride  injection  is 
approved  as  a  generic  copy  of  Fort 
Dodge  Animal  Health's  NADA  45-290 
Vetalar®  (ketamine  hydrochloride 
injection).  The  ANADA  is  approved  as 
of  August  3, 1998,  and  the  regulations 
are  amended  in  21  CFR  522.1222a(c)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  svunmary. 

In  accordance  with  the  fi«edom  of 
information  provisions  of  21  CFR  part 


20  and  514.11(e)(2)(ii),  a  siunmary  of 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  La.,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cvunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  ledelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522-4MPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

1522.12228    [Amended] 

2.  Section  522.1222a  Xetamine 
hydrochloride  injection  is  amended  in 
paragraph  (c)  by  removing  "and 
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059130"  and  by  adding  in  its  place 
"059130.  and  061690." 

Dated:  August  27. 1998. 
Stephen  F.  Simdlof. 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  98-25910  Filed  »-2B-9B:  8:45  am] 
BIUJNQ  COOE  41W.ei-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  ilsa  In  Animal 
Feeds;  Narasin  and  Bacitracin 
Mettiytene  Disalicylate  witit  Roxaraone 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Alpharma  Inc.  The  supplemental  NADA 
provides  for  using  approved  narasin, 
bacitracin  methylene  disaUcylate 
(BMD),  and  roxarsone  Type  A 
medicated  articles  to  make  Type  C 
medicated  broiler  chicken  feeds. 
EFFECTIVE  DATE:  September  29. 1998 
FOR  FURTHER  MFORMATION  CONTACT: 

Charles  J.  Andres.  Center  for  Veterinary 
Medicine  (HFV-128).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855,  301-594-1602. 
SUPPLEMENTARY  MFORMATKM:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  is  sponsor  of 
supplemental  NADA  140-852  which 
provides  for  combining  approved 
Monteban®  (45  grams  per  pound  (g/lb)  - 
narasin),  BMD®  (10,  25.  30,  40,  50, 60, 
or  75  g/lb  bacitracin  methylene 
disalicylate),  and  3-^itro®  (45.4, 90,  or 
227  g/lb  roxarsone)  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  chicken  feeds.  The  Type  C 
medicated  broiler  chicken  feeid 
containing  54  to  72  g/t  narasin,  50  g/t 
bacitracin  methylene  disalicylate,  and 
22.7  to  45.4  g/t  roxarsone  is  used  for 
prevention  of  coccidiosis  caused  by 
Eimeria  necatrix,  E.  tenella,  E. 
acervulina,  E.  brunetti.  E.  mivati,  and  E. 
maxima,  as  an  aid  in  the  prevention  of 
necrotic  enteritis  caused  or  complicated 
by  Clostridium  spp.  or  other  organisms 
susceptible  to  bacitracin,  and  for 
increased  rate  of  weight  gain,  improved 
feed  efficiency,  and  improved 
pigmentation.  The  Type  C  medicated 
broiler  chicken  feed  containing  54  to  72 


g/t  narasin,  100  to  200  g/t  bacitracin 
methylene  disalicylate,  and  22.7  to  45.4 
g/t  roxarsone  is  used  for  prevention  of 
coccidiosis  caused  by  Eimeria  necatrix, 
E.  tenella,  E.  acervulina,  E.  brunetti,  E. 
mivati,  and  E.  maxima,  as  an  aid  in  the 
control  of  necrotic  enteritis  caused  or 
complicated  by  Clostridium  spp.  or 
other  organisms  susceptible  to 
bacitracin,  and  for  increased  rate  of 
weight  gain,  improved  feed  efficiency, 
and  improved  pigmentation. 

The  supplemental  NADA  is  approved 
as  of  July  29, 1998,  and  the  regulations 
are  amended  by  adding  21  CFR 
558.363(a)(6),  (d)(l)(viii),  and  (d](lKix) 
to  reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

This  approval  is  for  use  of  single 
ingredient  Type  A  medicated  artfcles  to 
make  combination  drug  Type  C 
medicated  feeds.  One  ingi^ent. 
roxarsone,  is  a  Category  fl  drug  as 
defined  in  21  CFR  558.3(b)(l)(ii).  As 
provided  in  21  CFR  558.4(b),  an 
approved  form  FDA  1900  is  required  to 
make  Type  C  medicated  fiaed  fit>m  a 
Category  II  drug.  Under  section  512(m) 
of  the  act  (21  U.S.C.  360b(m)),  as 
amended  by  the  Animal  Drug 
Availability  Act  of  1996  (Pub.  L.  104- 
250),  medicated  feed  appUcations  have 
been  replaced  by  a  requirement  for  feed 
mill  licenses.  Therefore,  use  of  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds  as  provided  in 
supplemental  NADA  140-852  is  limited 
to  manufacture  in  a  licensed  faed  mill. 

In  accordance  with  the  heedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  siunmaiy  of 
safety  and  eSactiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  determined  under  21 
CFR  25.33  (a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ounulatively  have  a  significant  efliact  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  erf  Sulqects  in  21  CFR  Fart  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 


PART  558  -MEW  ANIMAL  DRUGS 
FOR  USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

2.  Section  558.363  is  amended  by 
adding  paragraphs  (a)(6),  (d)(l)(viii), 
emd  (d)(l)(ix)  to  read  as  follows: 

1658.363    Narasin. 

(a)*  •  • 

(6)  To  046573:  45  grams  per  poimd 
with  10,  25,  30,  40,  50,  60,  or  75  grams 
per  pound  bacitracin  methylene 
disalicylate  and  45.4, 90,  or  227  grams 
per  pound  roxarsone,  paragraphs 
(d)(lKviii)  and  (d)(l)(ix)  of  this  section. 

(d)*  •  • 

(D*  •  * 

(viii)  Amount  per  ton.  Narasin,  54  to 
72  grams,  and  bacitracin  methylene 
disalicylate,  50  grams,  with  roxarsone. 
22.7  to  45.4  grams. 

(A)  Indications  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria 
necatrix,  E.  tenella,  E.  acervulina,  E. 
brunetti,  E.  mivati,  and  E.  maxima,  as  an 
aid  in  the  prevention  of  necrotic 
enteritis  caused  or  complicated  by 
Clostridium  spp.  or  other  organisms 
susceptible  to  bacitracin,  and  for 
increased  rate  of  weight  gain,  improved 
feed  efficiency,  and  improved 
pimientation. 

C3)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 
Withdraw  5  days  before  slaughter.  Do 
not  feed  to  laying  hens.  Do  not  allow 
adult  turkeys,  horses,  or  other  equines 
access  to  narasin  formulations.  Ingestion 
of  narasin  by  these  species  has  been 
fetal.  Use  as  sole  source  of  oi^ganic 
arsenic.  Poidtry  should  have  access  to 
drinking  water  at  all  times.  Drug 
overdose  or  lack  of  water  intake  may 
result  in  leg  weakness  or  paralysis. 
Narasin  as  provided  by  000986, 
bacitracin  methylene  disalicylate  and 
roxarsone  by  046573  in  §  510.600(c)  of 
this  chapter. 

(ix)  Amount  per  ton.  Narasin,  54  to  72 
grams,  and  bacitracin  methylene 
disaUcylate,  100  to  200  grams,  with 
roxarsone,  22.7  to  45.4  grams. 

(A)  Indications  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria 
necatrix,  E.  tenella,  E.  acervulina,  E. 
brunetti,  E.  mivati.  and  E.  maxima,  as  an 
aid  in  the  control  of  necrotic  enteritis 
caused  or  complicated  by  Clostridium 
spp.  or  other  organisms  susceptible  to 
bacitracin,  and  for  increased  rate  of 
weight  gain,  improved  feed  efficiency, 
and  improved  pigmentation. 

(B)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 
Witiidraw  5  days  before  slaughter.  E>o 
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not  feed  to  laying  hens.  Do  not  allow 
adult  turkeys,  horses,  or  other  equines 
access  to  narasin  formulations.  Ingestion 
of  narasin  by  these  species  has  been 
fatal.  Use  as  sole  source  of  organic 
arsenic.  Poultry  should  have  access  to 
drinking  water  at  all  times.  Drug 
overdose  or  lack  of  water  intake  may 
result  in  leg  weakness  or  paralysis. 
Narasin  as  provided  by  000986, 
bacitracin  methylene  disalicylate  and 
roxarsone  by  046573  in  §  510.600(c)  of 
this  chapter. 

Dated:  August  27, 1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-25913  Filed  9-28-98:  8:45  am] 

MLUNQ  CODE  41WM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Bacitracin  Methylene 
Disalicylate  and  Decoquinate 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alpharma 
Inc.  The  NADA  provides  for  using 
approved  bacitracin  methylene 
disalicylate  (BMD)  and  decoquinate 
Type  A  medicated  articles  to  make  Type 
C  medicated  broiler  chicken  feeds  used 


for  prevention  of  coccidiosis,  and  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency. 

EFFECTIVE  DATE:  September  29, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1600. 

SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc.,  One  Executive  Drive,  P.O.  Box 
1399,  Fort  Lee,  NJ  07024,  filed  NADA 
141-102  that  provides  for  combining 
approved  BMD®  (10,  25,  30,  40,  50,  60. 
or  75  grams  per  pound  (g/lb)  BMD),  and 
Deccox®  (6  percent  decoquinate)  Type 
A  medicated  articles  to  make  Type  C 
medicated  feeds  for  broiler  chickens 
containing  4  to  50  grams  per  ton  (g/t) 
BMD  and  27.2  g/t  decoquinate.  The 
Type  C  medicated  broiler  feed  is  used 
for  the  prevention  of  coccidiosis  caused 
by  Eimeria  tenella,  E.  necatrix,  E. 
mivati,  E.  acervuUna,  E.  maxima,  and  E. 
bninetti,  and  for  increased  rate  of  weight 
gain  and  improved  feed  efficiency.  The 
NADA  is  approved  as  of  August  3, 1998, 
and  the  regulations  in  21  CFR 
558.76(d)(3)  and  the  table  in  21  CFR 
558.195(d)  are  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 


a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(2)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effiact  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  55fr-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b.  371. 

2.  Section  558.76  is  amended  by 
adding  paragraph  (d)(3)(xviii)  to  read  as 
follows: 

§  558.76    Bacitracin  methylene  disallcylata. 

(d)*  •  * 
(3)*  *  • 
(xviii)  Decoquinate  as  in  §  558.195. 

3.  Section  558.195  is  amended  in  the 
table  in  paragraph  (d)  by  adding  an 
entry  under  "27.2(0.003  pet)"  before  the 
entry  for  "Bacitracin  10  to  50"  to  read 
as  follows: 

§  558. 1 95    Decoquinate. 

***** 

{d)*  *  * 


Decoquinate  in 
grams  per  ton 

Combination  in 
grams  per  ton 

Indications  for  use 

Limitations 

Sponsor 

• 

27.2  (0.003 
pet) 

• 
• 

• 
• 

Bacitracin  4  to 
50 

• 

* 

•  • 

•  • 

Broiler  ctiickens;  (or  the  prevention  of  coc- 
adiosis  caused  t>y  Eimeria  tenella,  E. 
necatrix,  E.  mivati,  E.  acervulina,  £ 
maxima,  and  £  tmjnetti,  and  for  in- 
creased rate  of  weight  gain  and  im- 
proved feed  efficiency. 

•  • 

•  • 

*  • 

Do  not  feed  to  laying  chickens;  feed  con- 
tinuously as  sole  ration;  bacitracin 
methylene  disalicylate  as  provided  by 
046573  in  §51 0.600(c)  of  this  chapter. 

•                                                                 • 

* 
• 

046573 

• 
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Dated:  August  27. 1998. 
Staphen  F.  Snndlof, 

Director,  Centafor  Veterinary  Medicina. 
[FR  Doc.  9»-25911  Filed  9-28-98;  8:45  am] 
MLUNO  OOOK  41W41-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratkNi 

21CFRPart807 

[DocintNo.98N-0S2ai 

Madical  Dwvioaa;  Estabiiahmant 
Raglstration  and  Davica  Uating  for 
Manutaeturars  and  Diatrlbutora  of 


agency:  Food  and  Drug  Administratton. 

HHS. 

ACTION;  Direct  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending 
certain  regulations  governing 
establishment  registration  and  device 
listing  by  domestic  distributors.  These 
amendments  are  being  made  to 
implement  revisions  to  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
as  amended  by  the  Food  and  Ihug 
Modernization  Act  of  1997  (FDAMA). 
Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  publishing  a 
companion  proposed  rule,  under  FDA's 
usual  procedures  for  notice  and 
comment,  to  provide  a  procedural 
framework  to  finalize  the  rule  in  the 
event  the  agency  receives  any 
significant  adverse  comment  and 
withdraws  the  direct  final  rule. 
DATES:  The  regulation  is  effective 
February  11. 1999.  Submit  written 
comments  on  or  before  December  14. 
1998.  If  FDA  receives  no  significant 
adverse  comments  within  the  specified 
comment  period,  the  agency  intends  to 
publish  a  document  confirming  the 
effective  date  of  the  final  rule  in  the 
Federal  Register  within  30  days  after 
the  comment  period  on  this  direct  final 
rule  ends.  If  FDA  receives  any 
significant  adverse  comment.  FDA 
intends  to  withdraw  this  final  rule  by 
publication  of  a  document  in  the 
Federal  Register  within  30  days  after 
the  comment  period  ends.  These 
provisions  of  FDAMA  became  effective 
on  February  19. 1998. 
ADDRESSES:  Submit  written  comments 
on  the  direct  final  rule  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  C^g  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  MFORMATION  CONTACT: 
Walter  W.  Morgenstem,  Center  for 


Devices  and  Radiological  Health  (HFZ- 
305).  Food  and  Drug  Administration. 
2094  Gaither  Rd.,  Rockville.  MD  20857. 
301-594-4699. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  21. 1997.  the  President 
signed  FDAMA  into  law  (Pub.  L  105- 
115).  Section  213(b)  of  FDAMA  made 
the  following  changes  to  section  510(g) 
of  the  act  (21  U.S.C.  360(g))  regarding 
domestic  distributor  registration  and 
device  listing: 

1.  FDAMA  amended  section  510(g)  of 
the  act  to  add  a  new  paragraph  (g)(4)  to 
provide  that  the  registration  and  lisdng 
requirements  of  section  510  of  the  act  do 
not  apply  to  distributors  who  act  as 
"wholesale  distributor."  and  who  do  not 
manufacture,  repadcage,  process,  or 
relabel  a  device. 

2.  FDAMA  also  added  a  definition  of 
"wholesale  distoibutor"  to  section 
510(g)  of  the  act  A  "wholesale 
distribute"  is  defined  as  "any  person 
(other  than  the  manufacturer  or  the 
initial  importer)  who  distributes  a 
device  from  the  original  place  of 
manufacture  to  the  person  who  makes 
the  final  delivery  or  sale  of  the  device 
to  the  ultimate  consumer  or  user." 

Secticm  213  of  FDAMA  became 
effective  on  February  19, 1998.  and  FDA 
is  implementing  the  statute  as  of  that 
date.  FDA  is  issuing  this  direct  final  rule 
to  amend  certain  existing  regulations  to 
conform  to  amendments  made  by 
FDAMA  to  section  510(g)  of  the  act 

n.  Amendment  Highlights 

Section  807.3  (21  CFR  807.3)  has  been 
amended  to  incorporate  the  new 
definitions  of  distributor  and  wholesale 
distributor  provided  in  amended  section 
510(g)  of  the  act. 

FDA  is  also  amending  §  807.3(g)  to 
add  a  definition  for  "initial  importer," 
because  "initial  importer"  is  excluded 
from  the  definition  of  wholesale 
distributor  established  by  FDAMA. 

Sections  807.20  and  807.22  (21  CFR 
807.20  and  807.22)  have  been  amended 
to  implement  the  changes  made  by 
FDAMA  to  section  510(g)  of  the  act. 
These  amendments  to  21  CFR  part  807 
exempt  distributors  of  domestic  or 
imported  devices  from  the  reqtiirement 
of  establishment  registration  and  device 
listing.  Section  807.20  is  further 
amended  to  clarify  that  initial  importers 
of  devices  continue  to  be  subject  to 
remstration  and  listing. 

Sections  807.3. 807.20.  and  807.22 
have  been  amended  to  conform  the 
activities  requiring  registration  with  the 
changes  made  by  FDAMA.  Prior  to 
FDAMA,  all  distributors  were  required 
to  register  and  list  Amended  section 


510(g)  of  the  act  exempts  wholesale 
distributors  from  registration  and  listing 
and  defines  a  "wholesale  distributor"  as 
any  person,  other  than  the  manufacturer 
or  initial  importer,  who  distributes  a 
device  frtun  the  original  place  of 
manufacture  to  the  person  who  makes 
the  final  deUvery  or  sale  of  the  device 
to  the  ultimate  consumer  or  user.  The 
amendments  to  §§  807.3. 807.20.  and 
807.22  reflect  the  changes  made  by 
FDAMA. 

m.  Rnlomakiiig  Actkm 

In  the  Fedwal  Raglstar  of  November 
21. 1997  (62  FR  62466).  FDA  described 
when  and  how  it  will  employ  direct 
final  rulemaking.  FDA  believes  that  this 
rule  is  appropriate  for  direct  final 
rulemaldng  because  FDA  views  this  rule 
as  making  nonccmtroversial 
amendments  to  an  existing  regiUation. 
The  rule  incorporates  amendmmits  to 
section  510(g)  of  the  act  nude  by 
FDAMA  and  FDA  anticipates  no 
significant  adverse  comment  Consistent 
with  FDA's  procedures  on  direct  final 
rulemaking.  FDA  is  publishing, 
elsewhere  in  this  issue  of  the  Federal 
Roister,  a  companion  proposed  rule  to 
amend  certain  existing  regulations 
governing  establishment  registration 
and  device  listing  by  domnrtic 
distribut(HS.  The  companion  proposed 
rule  is  substantively  identical  to  the 
direct  final  rule.  The  companion 
proposed  rule  provides  a  procedural 
namework  witnin  ni^ch  the  rule  may 
be  finalized  in  the  event  the  direct  final 
rule*  is  withdrawn  because  of  any 
significant  adverse  comment  The 
comment  period  for  the  direct  final  rule 
nms  concurrently  with  the  comment 
period  of  the  companion  proposed  rule. 
Any  comments  received  under  the 
companion  proposed  rule  will  be 
considered  as  comments  regarding  the 
direct  final  rule. 

FDA  is  providing  a  comment  period 
on  the  direct  final  rule  of  December  14. 
1998.  If  the  agency  receives  any 
si^iificant  adverse  comment,  FDA 
intends  to  withdraw  this  final  rule  by 
publication  of  a  dociunent  in  the 
Federal  Register  within  30  days  after 
the  comment  period  ends.  A  significant 
adverse  conunent  is  defined  as  a 
comment  that  explains  why  the  rule 
would  be  inappropriate,  including 
challenges  to  the  rtde's  imderlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without 
change.  In  determining  whether  a 
significant  adverse  comment  is 
sufficient  to  terminate  a  direct  final 
rulemaking,  FDA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
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process.  Comments  that  are  firivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  significant 
or  adverse  under  this  procedure.  For 
example,  a  comment  recommending  an 
additional  change  to  the  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  the  rule  would  be  ineffective 
without  the  additional  change.  In 
addition,  if  a  significant  adverse 
comment  applies  to  part  of  a  rule  and 
that  part  can  be  severed  firom  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  parts  of  the  rule  that  are 
not  the  subject  of  a  significant  adverse 
comment. 

If  FDA  withdraws  the  direct  final  rule, 
all  comments  received  will  be 
considered  imder  the  companion 
proposed  rule  in  developing  a  final  rule 
under  the  usual  notice-and-comment 
procedures  imder  the  Administrative 
Procedure  Act  (5  U.S.C.  552  et  seq.).  If 
FDA  receives  no  significant  adverse 
comment  during  the  specified  comment 
period,  FDA  intends  to  publish  a 
confirmation  document  in  the  Federal 
Register  within  30  days  after  the 
comment  period  ends.  FDA  intends  to 
make  the  direct  final  rule  effective 
February  11,  1999. 

rV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  this 
direct  final  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Pub.  L. 
104-121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulatory  action  is  necessary,  to 
select  regulatory  approaches  that 
maximize  net  benefits  (including 
potential  economic,  environmental, 
public  health  and  safety,  and  other 
advantages;  distributive  impacts;  and 
equity).  The  agency  believes  that  this 
direct  final  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  the  Executive  Order.  In 
addition,  this  direct  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 


subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  rule  codifies  applicable 
statutory  requirements  imposed  by 
FDAMA.  Because  the  rule  exempts 
certain  distributors  from  registration 
and  device  listing,  it  may  permit  more 
small  competitors  to  enter  the 
marketplace.  The  agency  certifies  that 
this  direct  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  direct  final  rule  also  does  not 
trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act 
because  it  does  not  impose  a  mandate 
that  results  in  an  expenditure  of  $100 
million  or  more  by  State,  local,  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  in  any  1  year. 

VI.  Paperwork  Reduction  Act  of  1995 

This  direct  final  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  is  not  required. 

Vn.  Submission  of  Comments 

Interested  persons  may,  on  or  before 
December  14, 1998,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
rule.  This  comment  period  runs 
concurrently  with  the  comment  period 
for  the  companion  proposed  rule.  Two 
copies  of  any  comment  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  Received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  All  comments  received  will  be 
considered  comments  regarding  the 
proposed  rule  and  this  direct  final  rule. 
In  the  event  the  direct  final  rule  is 
withdrawn,  all  comments  received 
regarding  the  companion  proposed  rule 
and  the  direct  final  rule  will  be 
considered  comments  on  the  proposed 
rule. 

List  of  Subjects  in  21  CFR  Part  807 

Confidential  business  information, 
Imports,  Medical  devices.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  807  is 
amended  as  follows: 


1.  The  part  heading  for  part.  80  7  is 
revised  to  read  as  follows: 

PART  807— ESTABUSHMENT 
REQISTRATION  AND  DEVICE  LISTING 
FOR  MANUFACTURERS  AND  INITIAL 
IMPORTERS  OF  DEVICES 

2.  The  authority  citation  for  21  CFR 
part  807  continues  to  read  as  follows: 

Authority:  21  U.S.Q  331,  351,  352,  360, 
360c,  360e,  3601,  360j,  371,  374. 

3.  Section  807.3  is  amended  by 
revising  paragraphs  (d)(2)  and  (g),  and 
by  adding  paragraph  (s)  to  read  as 
follows: 

§807.3    Definitions. 

•  *        *        •        * 

(d)*  *  • 

(2)  Initial  importation  of  devices 
manufactured  in  foreign  establishments; 
or 

*  *        *        •        • 

(g)  Initial  importer  means  any 
importer  who  furthers  the  marketing  of 
a  device  &"om  a  foreign  manufacturer  to 
the  person  who  makes  the  final  delivery 
or  sale  of  the  device  to  the  ultimate 
consumer  or  user,  but  does  not 
repackage,  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
device  or  device  package. 
***** 

(s)  Wholesale  distributor  means  any 
person  (other  than  the  manufactiu«r  or 
the  initial  importer)  who  distributes  a 
device  from  the  original  place  of 
manufacture  to  the  person  who  makes 
the  final  delivery  or  sale  of  the  device 
to  the  ultimate  consumer  or  user. 

4.  Section  807.20  is  amended  by 
revising  paragraph  (a)(4),  by 
redesignating  paragraph  (d)  as 
paragraph  (c)  and  paragraph  (c)  as 
paragraph  (d),  respectively,  and  by 
adding  paragraph  (c)(3)  to  read  as 
follows: 

§807.20    Who  must  register  and  submit  a 
device  iist 

(a)  *  *  * 

(4)  Acts  as  an  initial  importer; 

*        *        *        *        • 

(c)*  *  * 

(3)  Acts  as  a  wholesale  distributor,  as 
defined  in  §  807. 3(s),  and  who  does  not 
manufacture,  repackage,  process,  or 
relabel  a  device. 


§807.22    [Amended] 

5.  Section  807.22  How  and  where  to 
register  establishments  and  list  devices 
is  amended  in  paragraph  (c)  by 
removing  the  words  "distributor"  and 
"distributors"  each  time  they  appear 
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and  by  adding  in  their  place  the  words 
"initial  importer"  and  "initial 
importers",  respectively. 

Dated:  July  15, 1998. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  98-25796  Filed  9-28-98;  8:45  am). 

BILLING  COOe  41«M>1-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcennent 

30  CFR  Part  914 

[SPATS  No.  IN-131-FOR;  Stats  Program 
Amendment  No  95-13] 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving  an 
amendment  to  the  Indiana  regulatory 
program  (hereinafter  referred  to  as  the 
"Indiana  program")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Indiana  proposed 
revisions  to  regulations  pertaining  to  the 
definition  of  "affected  area,"  submittal 
of  imderground  mining  operation  plans, 
and  the  standards  for  prime  farmland 
restoration  by  surface  and  underground 
coal  mining  operations.  The  amendment 
is  intended  to  revise  the  Indiana 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  September  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  Indiana 
46204-1521.  Telephone  (317)  226-6700. 
Internet:  agilmore@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

n.  Submission  of  the  Proposed  Aniendment 

m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  in 


the  July  26, 1982,  Federal  Register  (47 
FR  32107).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10, 914.15,  and  914.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  March  6, 1998 
(Administrative  Record  No.  IND-1597), 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Indiana  submitted  the 
proposed  amendment  in  response  to  the 
required  program  amendment  at  30  CFR 
914.16(n),  gi4.16(p),  and  914.16(gg)  and 
at  its  own  initiative. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  6, 
1998,  Federal  Register  (63  FR  16725),* 
and  in  the  same  dociunent  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  May  6, 1998. 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held. 

During  its  review  of  the  amendment, 
OSM  identified  a  concern  relating  to  a 
technical  error  at  310  lAC  12-3-78(a)(2), 
underground  mining  and  postmining 
land  use.  Also,  at  310  lAC  12-0.5-6, 
definition  of  "afiiected  area,"  OSM 
identified  a  concern  relating  to  the 
exemption  criteria  in  subsection  (b). 
OSM  notified  Indiana  of  these  concerns 
by  letter  dated  July  1, 1998 
(Administrative  Record  No.  IND-1616). 

By  letter  dated  July  17, 1998 
(Administrative  Record  No.  IND-1618), 
Indiana  responded  to  OSM's  concerns 
by  stating  that  the  editorial  error  at  310 
lAC  12-3-78(a)(2)  would  be  corrected  as 
an  errata.  Indiana  also  provided 
clarification  that  all  the  criteria  at  310 
lAC  12-0.5-6(b)  will  be  used  to 
determine  if  a  road  is  exempt  from  the 
definition  of  "affected  area."  Because  no 
substantive  revisions  were  made  to  the 
amendment,  OSM  did  not  reopen  the 
public  comment  period. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

1.  310  lAC  12-0.5-€(a).  Indiana 
amended  310  lAC  12-0.5-6(a)  by 
replacing  the  terms  "an"  and  "a"  with 
the  term  "any"  to  refer  to  sites  and  areas 


which  would  be  considered  "affected 
areas."  This  is  consistent  with  the  use 
of  the  term  "any"  in  the  coimterpart 
Federal  definition  of  "affected  area"  at 
30  CFR  701.5.  The  Director  finds  that 
the  revisions  satisfy  the  requirement 
placed  on  the  Indiana  program  at  30 
CFR  914.16(n)  and  that  Indiana's 
revised  language  at  310  LAC  12-0.5-6(a) 
is  no  less  effective  than  language  found 
at  30  CFR  701.5.  Therefore,  the  Director 
is  approving  the  revisions  and  removing 
the  required  amendment. 

2.  310  LAC  12-0.5-€(b)  and  (c). 
Indiana  added  language  at  310  LAC  12- 
0.5-6(b)  identifying  the  criteria  for 
exemption  of  roads  included  in  the 
affected  area.  Subsection  (b)(1)  requires 
that  the  road  be  "designated  as  a  public 
road  pursuant  to  the  laws  of  the 
jurisdiction  in  which  it  is  located." 
Subsection  (b)(2)  requires  that  the  road 
be  "maintained  with  public  funds,  and 
constructed  in  a  maimer  similar  to  other 
public  roads  of  the  same  classification 
within  the  jurisdiction."  Subsection 
(b)(3)  requires  that  the  road  has 
"substantial  (more  than  incidental) 
public  use."  Subsection  (b)(4)  requires 
that  "the  extent  and  the  effect  of 
mining-related  uses  of  the  road  by  the 
permittee  does  not  warrant  regiilation  as 
part  of  the  surface  coal  mining  and 
reclamation  operation."  Subsection  (c) 
requires  the  director  to  determine  on  a 
case-by-case  basis  whether  a  road 
satisfies  the  requirements  at  310  lAC 
12-0.5-6(b)  based  on  the  mining  related 
use  of  the  road  and  consistent  with 
Indiana's  definition  of  "surface  coal 
mining  operations." 

The  language  at  subsections  (b)(1), 
(b)(2),  and  (b)(3)  is  substantively  the 
same  as  language  found  in  the  Federal 
definition  at  30  CFR  701.5.  OSM 
suspended  its  definition  of  "affacted 
area"  at  30  CFR  701.5  insofar  as  it  might 
limit  jurisdiction  over  roads  covered  by 
the  definition  of  "surface  coal  mining 
operations"  (51  FR  41952,  November  20, 
1986).  OSM's  revised  road  rules  were 
published  on  November  8, 1988,  53  FR 
45192.  In  finalizing  those  rules,  OSM 
declined  to  add  a  reference  to  "affscted 
area"  to  the  definition  of  road  on  the 
basis  that  the  definition  of  "affiected 
area"  as  partially  suspended  no  longer 
provides  additional  guidance  as  to 
which  roads  are  included  in  the 
definition  of  siu-fece  coal  mining 
operations.  At  die  same  time,  OSM 
declined  to  expressly  exclude  public 
roads  fit)m  the  definition  of  road.  The 
preamble  stated  that  OSM  is  concerned 
that  roads  constructed  to  serve  mining 
operations  not  avoid  compUance  with 
perfiHinance  standards  by  being  deeded 
to  public  entities,  but  it  was  not  OSM's 
intent  to  automatically  extend 
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jurisdiction  into  the  existing  public  road 
network.  Instead,  jurisdiction  decisions 
are  to  be  made  by  the  regulatory 
authorities  on  a  case-by-case  basis. 
Indiana  intends  to  continue  to  use  the 
definition  of  "affected  area"  in 
determining  which  roads  are  subject  to 
jurisdictioa,  The  provisions  at  310  lAC 
12-0.5-6(d)(4)  and  (c)  clarify  when  a 
public  road  will  be  regulated  and 
adequately  addresses  the  concerns  OSM 
expressed  in  the  November  8, 1988, 
preamble  (53  FR  45192)  regarding 
public  roads.  The  Director  finds  that 
Indiana's  definition  of  "affected  area"  is 
no  less  effective. than  the  Federal 
regulations  concerning  jurisdiction  over 
public  roads  and  is  consistent  with  the 
Federal  definition  of  "affected  area." 
Therefore,  the  Director  is  approving  310 
lAC  12-0.5-6(b)  and  (c). 

3.  310  LAC  12-3-78(a).  Indiana 
amended  310  lAC  12-3-78(a)  to  require 
underground  permit  applications  to 
"contain  a  description  of  the  mining 
operations  proposed  to  be  conducted 
within  the  proposed  permit  area  and  the 
proposed  life  oAhe  mine  area  where 
such  information  is  necessary  to 
demonstrate  that  reclamation  required 
by  IC-14-34  can  be  accomplished  by 
the  applicant."  Subdivisions  (1)  and  (2) 
of  310  lAC  12-3-78{a)  outline  the 
minimum  elements  of  the  required 
description.  The  Director  finds  that  the 
language  at  310  lAC  12-3-78(a)  is 
substantively  the  same  as  that  found  at 
30  CFR  784.11.  Therefore,  the  Director 
approves  the  amendment. 

4.  310  lAC  12-3-78(b).  Indiana  added 
language  at  310  lAC  12-3-78(b) 
requiring  applicants  for  underground 
coal  mining  and  reclamation  permits  to 
submit  descriptions,  plans,  and 
drawings  for  all  support  facilities  within 
the  proposed  permit  area.  The  Director 
finds  that  Indiana's  language  at  301  lAC 
12-0.5-6(a)  is  substantively  the  same  as 
the  Federal  language  found  at  30  CFR 
784.30.  Therefore,  the  Director  approves 
the  amendment. 

5.  310  lAC  12-5-98(6)11).  Indiana 
added  language  at  310  lAC  12-5- 
98(d)(1)  that  requires  the  soil  profile  be 
determined  by  the  U.S.  Soil 
Conservation  Service.  The  Director  finds 
that  the  revision  satisfies  the 
requirement  placed  on  the  Indiana 
program  at  30  CFR  914.16(p),  and  that 
Indiana's  revised  language  at  301  lAC 
12-5-98(d)(l)  is  no  less  effective  than 
the  Federal  language  at  30  CFR 
785.15(c)(l)(ii).  Therefore,  the  Director 
is  approving  the  revision  and  removing 
the  required  amendment. 

6.  310  lAC  12-5-145.5.  Indiana  added 
a  provision  at  310  LAC  12-5-145.5  to 
require  the  director  to  use  "any  prime 
farmland  soil-reconstruction 


specifications  promulgated  as  rules  by 
the  United  States  Soil  Conservation 
Service  for  Indiana"  in  order  to  carry 
out  his  or  her  responsibilities  under  310 
lAC  12-3-98  and  310  lAC  12-4.  The 
Director  finds  that  this  provision 
satisfies  the  requirement  placed  on  the 
Indiana  program  at  30  CFR  914.16{gg) 
and  that  Indiana's  requirement  at  301 
lAC  12-5-145.5  is  no  less  effective  than 
the  Federal  language  at  30  CFR  823.4. 
Therefore,  the  Director  is  approving 
Indiana's  rule  and  removing  the 
required  amendment. 

IV.  Summary  and  Disposition  of 
Comments 


Public  Comments 

OSM  solicited  public  comments  on 
the  proposed  amendment.  By  letter 
dated  April  30,  1998  (Administrative 
Record  No.  IND-1605),  the  Indiana  Coal 
Council  (ICC)  responded  that  while  the 
Federal  regulation  at  30  CFR  823.4  does 
not  state  that  the  regulatory  authority 
may  use  any  promulgated  United  States 
Soil  Conservation  Service  prime 
farmland  soil-reconstruction 
specifications  as  rules,  the  language  at 
310  LAC  12-5-145.5  is  still  not 
substantively  different  from  the  Federal 
rule.  ICC  points  out  that  a  U.S.  District 
Court  for  the  District  of  Columbia  ruled 
that  the  SCS  soil  reconstruction 
specifications  required  by  SMCRA 
qualify  as  rules  and  therefore  must  be 
subject  to  public  review.  Further,  the 
Court  noted  that  OSM  agreed  and 
advised  SCS  to  publish  its  proposed 
standards  for  public  review.  "Therefore 
the  effect  of  the  additional  language  in 
the  proposed  Indiana  rule  is  simply  to 
conform  the  substance  of  the  rule  to  the 
Federal  rule  as  interpreted  by  the  Office 
of  Surface  Mining  and  the  courts."  ICC 
believes  the  amendment  should  be 
approved. 

OSM  agrees  that  the  language  at  310 
lAC  12-5-145.5  conforms  to  ^e  judicial 
and  agency  interpretation  of  30  CFR 
823.4.  Furthermore,  the  language  used 
at  310  LAC  12-5-145.5  is  identical  to  the 
language  required  at  30  CFR  914.16(gg). 
The  Director  is  approving  the  revision. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  £rt>m  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Indiana 
program.  By  letter  dated  April  17, 1998 
(Achninistrative  Record  No.  IND-1604), 
the  U.S.  Fish  and  Wildlife  Service 
responded  that  it  has  no  comments  on 
IN-131-FOR. 


Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll){ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  None 
of  the  revisions  that  Indiana  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
OSM  did  not  request  the  EPA's 
conciurence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  the  EPA 
(Administrative  Record  No.  1600).  The 
EPA  did  not  respond  to  OSM's  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment- 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  1600). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  amendment  as 
submitted  by  Indiana  on  March  6, 1998. 

The  Director  approves  the  regulations 
as  proposed  by  Indiana  with  the 
provision  that  they  be  fiilly  promulgated 
in  identical  form  to  the  regulations 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

The  Federal  regulations  at  30  CFR 
Part  914,  codifying  decisions  concerning 
the  Indiana  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Pivcedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
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section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMC31A  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMC31A  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 


Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperworii  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 


Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

Lilt  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  September  14, 1998. 
Brant  Wahlqnist. 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  914  is  amended 
as  set  forth  below: 

PART  91 4— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Aitfliority:  30  U.S.C  1201  et  seq. 

2.  Section  914.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

1914.15    ApproMl  of  Intftana  raguMory 


Original  amendment  sut>mission 
date 


Date  of  final  put)lication 


Citation/description 


March  6, 1998  September  29, 1998 


310  lAC  12-0.5-6(a)  through  (c);  12-3-78(a)  and  (b);  12-6-9e<a).  (c) 
and  (d);  and  12-5-145.5. 


3.  Section  914.16  is  amended  by 
removing  and  reserving  paragraphs  (n), 
(p),  and  (gg). 

[FR  Doc  98-25979  Filed  9-28-98;  8:45  am] 
BHJJNQ  CODE  4310-Oft-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart935 

IOH-218-FOR;  Amendment  Number  61] 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving  an 
amendment  to  the  Ohio  regulatory 


program  (hereinafter  refistred  to  as  the 
"Ohio  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  This  amendment 
provides  that  areas  reclaimed  following 
the  removal  of  temporary  structures  that 
are  part  of  the  sediment  control  system, 
such  as  sedimentation  ponds  and 
diversions,  are  not  subject  to  a 
revegetation  responsibility  period  and 
bond  liability  period  separate  firom  that 
of  the  permit  area  or  increment  thereof 
served  by  such  facilities.  The 
amendment  also  authorizes  as  a 
husbandry  practice,  the  repair  of 
damage  to  land  and/or  established 
permanent  vegetation  that  has  been 
tmavoidably  disturbed,  that  does  not 
restart  the  revegetation  responsibility 
period.  The  amendment  is  intended  to 
improve  operational  efficiency  of  the 
Ohio  program. 

^FECTtVE  DATE:  September  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Field  Branch  Chief, 


Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh.  PA  15220 
Telephone:  (412)  937-2153. 

SUPPtEMEHTAKT  INFORMATKM: 

I.  Backgrotmd  on  the  Ohio  Program 

Q.  Submission  of  the  Proposed  Amendment 

m.  Director's  Findings 

IV.  Summary  and  Disposition  of  CcHuments 

V.  Director's  Decision 

VL  Procedural  Deteiminations 

L  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  hidings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
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amendments  can  be  found  at  30  CFR 
935.11,  935.15.  and  935.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  February  11, 1993 
(Administrative  Record  No.  OH-1831), 
Ohio  submitted  proposed  Program 
Amendment  Number  61  concerning 
augmentative  practices.  OSM 
annoimced  receipt  of  this  amendment  in 
the  April  1, 1993,  Federal  Register  (58 
FR  17173}  and,  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  opportimity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  May  3, 1993.  Since  no 
one  requested  an  opportunity  to  provide 
testimony  at  a  pubUc  hearing,  no 
hearing  was  held. 

By  letter  dated  June  11, 1993 
(Administrative  Record  No.  OH-1888), 
Ohio  submitted  additional  revisions  to 
this  proposed  amendment 
(ProgramAmendment  Nimiber  6lR). 
OSM  announced  receipt  of  the  revised 
amendment  in  the  July  6, 1993,  Federal 
Register  (58  FR  36177),  and,  in  the  same 
notice,  reopened  the  public  comment 
{>eriod  and  again  provided  an 
opportimity  for  a  public  hearing.  The 
public  comment  period  closed  on  July 
21, 1993.  On  August  16, 1993  (58  FR 
43261).  OSM  approved  most  of  the 
proposed  amendjnent,  but  deferred 
decision  on  Ohio  Administrative  Code 
(OAC)  1501:13-^15(F)(5).  (6),  and  (7) 
concerning  nonaugmentative  practices. 

OSM  reopened  a  public  comment 
period  on  September  15, 1993  (58  FR 
48333)  for  the  provisions  OAC  1501:13- 
9-15(F)(6)  and  (7)  as  originally 
submitted  on  February  11, 1993,  and 
revised  on  Jime  11, 1993,  with  regard  to 
removal  of  sedimentation  ponds  and 
associated  areas.  The  comment  period 
closed  on  October  15. 1993.  This  notice 
also  included  similar  proposed 
revisions  to  the  Kentucky  and  Illinois 
regulations  as  well  as  a  discussion  of 
OSM's  proposed  policy  concerning 
restart  of  the  revegetation  responsibility 
period  upon  removal  of  required 
sedimentary  control  structures. 
Subsequently,  in  the  May  29, 1996, 
Federal  Register  (61  FR  26792),  and  in 
the  October  22, 1997  Federal  Register 
(62  FR  54765)  OSM  approved  similar 
proposed  revisions  to  the  Colorado  and 
Illinois  regulations  (respectively),  based 
on  the  adoption  of  the  proposed  OSM 
policy  published  on  September  15, 1993 
(58  FR  48333). 

By  letter  dated  April  14, 1998 
(Administrative  Record  Number  OH- 
2175-00),  Ohio  submitted  revised 
language  of  the  Program  Amendment 
#61R.  Subsection  OAC  1501:13-9- 


15(F)(4)(c)  provides  for  practices  that 
will  not  be  considered  augmentative 
when  the  practice  and  the  rate  of 
application  is  an  accepted  local  practice 
for  comparable  immined  lands  that  can 
be  expected  to  continue  as  a  postmining 
practice.  Subsection  (F)(5)  provides  for 
the  nonaugmentative  repair  of  areas  that 
held  required  sediment  control 
structures.  Subsection  (F)(6)  provides 
the  minimum  time  that  vegetation 
established  or  reestablished  imder 
subsections  (F)(4)(c)  and  (F)(5)  must 
have  been  seeded  prior  to  a  request  for 
Phase  in  bond  release. 

On  April  29, 1998  (63  FR  23405), 
OSM  reopened  the  public  comment 
period  and  solicited  comments  on  the 
proposed  provisions  submitted  on  April 
14, 1998.  The  comment  period  closed 
on  May  29, 1998.  No  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  so  none  was  held. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendments. 

OAC  1501:1 3-9-1 5(F)(4) 

Existing  subsections  OAC  1501:13-9- 
15(F)(4)(c)  and  (d)  have  been 
redesignated  subsections  (d)  and  (e), 
respectively,  and  new  subsection  (c)  has 
been  added  to  read  as  follows. 

(c)  Reseeding  and  adding  soil  amendments 
when  necessary  to  repair  damage  to  land 
andJoT  established  permanent  vegetation, 
that  is  unavoidably  disturbed  in  order  to 
meet  the  reclamation  standards  of  this 
chapter,  provided  that: 

(I)  The  damage  is  not  caused  by  a  lack  of 
planning,  design,  or  implementation  of  the 
mining  and  reclamation  plan,  inappropriate 
reclamation  practices  on  the  part  of  the 
permittee,  or  the  lack  of  established 
permanent  vegetation;  and 

(II)  The  total  acreage  of  repaired  areas 
under  paragraphs  (F)(4)(b]  ft  (c)  of  this  rule 
does  not  exceed  ten  percent  of  the  total  land 
affected,  with  no  individual  area  exceeding 
three  acres. 

As  amended,  subsection  1501:13-9- 
15(F)(4)(c)  authorizes  as  a  husbandry 
practice  that  does  not  restart  the 
revegetation  responsibility  period,  the 
repair  of  damage  to  land  and/or 
established  permanent  vegetation  that 
has  been  imavoidably  distiu-bed.  The 
Federal  regulations  at  30  CFR 
816.116(c)(4)  provide  for  the  approval  of 
such  husbandry  practices  provided  that 
such  practices  can  be  expected  to 
continue  as  part  of  the  postmining  land 
use,  or  if  discontinuance  of  the  practices 
after  the  liability  period  expires  will  not 
reduce  the  probability  of  permanent 
revegetation  success. 


In  its  submittal  of  this  amendment, 
Ohio  asserted  that  if  land  is  damaged  for 
any  reason,  careful  management  of  that 
land  would  dictate  that  the  damage  is 
repaired.  Repair  of  most  damage  to  land 
involves  a  disturbance  to  established 
vegetation  or  groimd  cover.  Once 
vegetation  or  groimd  cover  is  disturbed 
or  destroyed,  normal  maintenance 
practice  would  be  to  replace  the 
established  vegetation  through  seeding, 
sodding,  or  some  other  practice 
necessary  to  reestablish  the  damaged 
vegetation. 

Ohio  further  stated  that  it  has  been  its 
experience  that  many  reclaimed  sites 
will  experience  some  type  of  damage  to 
established  vegetation  at  some  point 
during  the  period  of  extended 
responsibility  period.  Examples  of  such 
damage  would  include  erosion,  small 
slips,  channel  erosion,  unauthorized 
access,  landowner  tillage,  and 
settlement.  This  damage  is  not  noimally 
a  result  of  failure  of  vegetation  or 
inadequate  vegetation  practices,  and  the 
degree  of  damage  varies  from  site  to  site. 
In  fact,  the  proposed  amendment 
requires  that  the  damage  not  be  caused 
by  a  lack  of  planning,  design,  or 
implementation  of  the  mining  and 
reclamation  plan,  inappropriate 
reclamation  practices  on  the  part  of  the 
permittee,  or  the  lack  of  established 
permanent  vegetation.  Further,  Ohio 
asserted  that  it  is  proposing  reasonable 
size  limitations  on  the  repairs  that  can 
be  made  that  will  not  restart  the 
revegetation  responsibility  period.  In 
addition,  all  vegetation  cover  and 
productivity  standards  must  be  met,  and 
any  repaired  areas  must  meet  a 
maintenance  period  of  at  least  one  year 
after  repaired  areas  are  seeded  before 
final  bond  release.  These  additional 
standards,  the  State  asserts,  will  ensure 
that  all  vegetation  is  successful  prior  to 
bond  release. 

The  Director  agrees  that,  considering 
the  limitations  provided  for  by  Ohio  as 
to  cause  of  the  damage  to  land  and  size, 
the  proposed  husbandry  practice  is 
reasonable,  and  that  repair  of  the 
damage  as  explained  by  the  State  is  a 
normal  husbandry  practice  in  Ohio.  The 
Director  also  concurs  with  the  State's 
assertion  that  to  achieve  bond  release, 
all  the  Ohio  program's  vegetation  cover 
and  productivity  standards  must  be  met. 
Therefore,  the  Director  finds  that 
proposed  OAC  1501:13-9-15(F)(4)  is 
not  inconsistent  with  SMCRA  section 
515(b)(20)(A)  and  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
816.116(c). 

OAC  1 501 :13-9-15(F)(5) 

Subsection  OAC  1501:13-»-15(F)(5) 
has  been  amended  to  provide  that 
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reseeding  of  areas  that  have  been 
unavoidably  distuibed  in  the  course  of 
gaining  access  for  removal  of  structiu«s 
that  are  part  of  the  sediment  control 
system  or  initial  seeding  of  areas  upon 
which  the  sediment  control  system  was 
located  and  subsequently  removed  will 
not  restart  the  period  of  extended 
responsibility  for  revegetation  success. 

In  the  past,  OSM  has  either 
disapproved  or  taken  no  action  on 
proposed  State  program  amendment 
provisions  that  would  have  specified 
that  areas  reclaimed  following  the 
removal  of  siltation  structures  and 
associated  diversions  are  not  subject  to 
a  revegetation  responsibility  period  and 
bond  liability  period  separate  from  that 
of  the  permit  area  or  increment  thereof 
served  by  such  facilities.  In  response  to 
this  program  amendment  and  similar 
recent  program  amendments  from  other 
States,  and  to  concerns  raised  by  other 
parties,  OSM  has  reconsidered  its 
position  on  this  issue. 

a.  OSM's  Policy  Concerning  the  Tenn  of 
Liability  for  Reclamation  of  Temporary 
Sediment  Ck)ntrol  Facilities 

Section  51S(b)(20)  of  SMCRA 
provides  that  ^e  revegetation 
responsibility  period  shall  commence 
"after  the  last  year  of  augmented 
seeding,  fertilizing,  irrigation,  or  other 
woii:"  needed  to  assiue  revegetation 
success.  In  the  absence  of  any  indication 
of  Congressional  intent  in  the  legislative 
history,  OSM  interprets  this 
requirement  as  applying  to  the 
increment  or  permit  area  as  a  whole,  not 
individually  to  those  lands  within  the 
permit  area  upon  which  revegetation  is 
delayed  solely  because  of  their  use  in 
support  of  the  reclamation  effort  on  the 
planted  area. 

As  impUed  in  the  preamble 
discussicm  of  30  CFR  816.46(b)(5), 
which  prohibits  the  removal  of  ponds  or 
other  siltation  structures  until  2  years 
after  the  last  augmented  seeding, 
planting  of  the  sites  from  which  such 
structures  are  removed  need  not  itself  be 
considered  an  augmented  seeding 
necessitating  an  extended  or  separate 
liability  period  (48  FR  44038r-44039; 
September  26, 1983).  Indeed,  given  the 
Federal  regulation  that  prohibits 
removal  of  sediment  ponds  until  two 
years  after  the  last  augmented  seeding, 
restarting  the  five  year  responsibility 
period  when  a  sediment  pond  is 
removed  would  result  in  the 
responsibility  period  being  a  minimum 
of  seven  years  in  all  cases.  This  is 
clearly  not  consistent  with  the  five  year 
minimiun  period  mandated  by  SMCRA 
at  section  515(b)(20)(A). 

The  purpose  of  the  revegetation 
responsibiUty  period  is  to  ensiue  that 


the  mined  area  has  been  reclaimed  to  a 
condition  capable  of  supporting  the 
desired  permanent  vegetation. 
Achievement  of  this  purpose  will  not  be 
adversely  affected  by  this  interpretation 
of  section  515(b)(20)  of  SMCRA  since  (1) 
the  lands  involved  are  small  in  size  and 
widely  dispersed  and  (2)  the  delay  in 
establishing  revegetation  on  these  sites 
is  due  not  to  reclamation  deficiencies  or 
the  facilitation  of  mining,  but  rather  to 
the  regulatory  requirement  that  ponds 
and  diversions  be  retained  and 
maintained  to  control  runoff  from  the 
planted  area  until  the  revegetation  is 
sufficiently  established  to  render  such 
structures  imnecessary  for  the 
protection  of  water  qiiality. 

In  addition,  the  areas  arncted  likely 
would  be  no  larger  than  those -which 
could  be  reseeded  (without  restarting 
the  revegetation  period)  in  the  course  of 
performing  normal  husbandry  practices, 
as  that  term  is  defined  in  30  CFR 
816.116(c)(4)  and  explained  in  the 
preamble  to  that  rule  (53  FR  34636, 
34641:  September  7, 1988;  52  FR  28012, 
28016;  July  27, 1987).  Areas  this  small 
would  have  a  negligible  impact  on  any 
evaluation  of  the  permit  area  as  a  whole. 
Most  importantly,  this  interpretation  is 
imlikely  to  adversely  affect  the 
regulatory  authority's  ability  to  make  a 
statistically  valid  determination  as  to 
whether  a  diverse,  effective  permanent 
vegetative  cover  has  been  successfully 
established  in  accordance  with  the 
appropriate  revegetation  success 
standards.  From  a  practical  standpoint, 
it  is  usually  difficult  to  identify 
precisely  where  such  areas  are  located 
in  the  field  once  revegetation  is 
established  in  accordance  with  the 
approved  reclamation  plan. 

The  above  disciission  of  the  rules  in 
30  CFR  Part  816,  which  applies  to 
surfeoe  mining  activities,  also  pertains 
to  similarly  or  identically  constructed 
section  in  30  CFR  Part  817,  which 
applies  to  underground  mining 
activities. 

b.  Comparison  of  Ohio's  Proposed 
Provision  OAC  1501:13-9-15(F)(5)  with 
OSM's  Policy  Clarification 

Ohio  proposes  to  allow,  as  a 
nonaugmentative  practice,  the  reseeding 
of  areas  that  have  been  unavoidably 
distiubed  in  the  course  of  gaining  access 
for  removal  of  structures  that  are  part  of 
the  sediment  control  system  or  for 
initial  seeding  of  areas  upon  which  the 
sediment  control  system  was  located 
and  subsequently  removed.  Ohio's 
reference  to  areas  that  have  been 
unavoidably  disturbed  in  the  course  of 
gaining  access  for  removal  of  sediment 
control  structiues  is  interpreted  by  OSM 
to  include  those  roads  necessary  for 


maintenance  of  sediment  ponds, 
diversions,  and  reclamation  areas. 
However,  such  roads  would  not  include 
haul  roads  or  other  primary  roads  which 
should  either  have  been  removed  upon 
completion  of  mining  or  approved  to  be 
retained  fm  an  approved  p<»tmining 
land  use. 

Since  the  Ohio  provision  is  limited  to 
sediment  control  structures  and  to  areas 
unavoidably  disturtwd  to  gain  access  to 
those  sediment  control  structures  this 
provision  is  consistent  with  the  OSM 
policy  stated  above.  As  interpreted  in 
the  policy  statement  above,  the  removal 
of  sediment  ponds  and  related 
structures  is  a  nonaugmentative  practice 
that  does  not  restart  die  five-year 
responsibiUty  period.  Therefore,  the 
Director  finds  that  proposed  OAC 
lS01:13-9-15(F)(5)  is  not  inconsistent 
with  SMCRA  section  515(b)(20)(A)  and 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(c). 

OAC  lS01:13-9-15(FX6) 

Sub6ecti(m  OAC  1501:13-9-15(F)(6) 
has  been  amended  to  provide  that  for 
the  purposes  of  paragraphs  (F)(4)(c)  and 
(F)(S)  of  this  rule,  permanent  vegetaticm 
that  is  established  or  reestablished  on 
these  areas  must  have  been  seeded  a 
minimum  of  twelve  months  prior  to  the 
request  for  Phase  in  bond  release. 

As  discussed  above,  the  Federal 
regulations  provide  that  sediment  ponds 
and  diversions  be  retained  and 
maintained  to  control  runoff  from  the 
planted  area  imtil  the  revegetation  is 
sufficiently  established  to  render  such 
structures  unnecessary  for  the 
protection  of  water  qiulity.  Therefore, 
when  the  sediment  control  structures 
are  removed,  the  surroimding  drainage 
area  has  already  been  effectively 
revegetated.  Following  this,  the  entire 
revegetated  area  (or  increment  thereof), 
including  the  reclaimed  area  where  the 
sediment  control  structure  was  located, 
is  subject  to  the  full  Ohio  program 
requirements  concerning  final 
inspection  for  bond  release.  The  same  is 
true  for  areas  that  have  been  repaired 
under  approved  husbandry  practices. 
That  is,  the  proposed  12-month  criterion 
in  no  way  reduces  or  eliminates  any  of 
Ohio's  standards  for  reclamation 
success  for  bond  release.  The  Director 
beUeves  that  the  12-month  criterion 
should  be  sufficient  to  establish  a 
permanent  and  diverse  vegetative  cover 
as  is  required  by  SMCRA  section 
515(b)(19),  especially  since  the  lands 
typically  involved  will  be  small  in  size, 
widely  dispersed,  and  surroimded  by 
revegetated  lands. 

Therefore,  the  Director  finds  that  the 
proposed  provision  at  OAC  1501:13-9- 
15(F)(6),  as  it  pertains  to  OAC  1501:13- 
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9-15(F)(4)(c)  and  (F)(5)  is  not 
inconsistent  with  SMCRA  section 
515(b)(19)  and  can  be  approved. 

IV.  Summary  and  Disposition  of 
Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment  and  OSM's  proposed 
policy. 

Comments  were  received  from  the 
Kentucky  Coal  Association,  the  North 
Dakota  Public  Service  Commission,  the 
Ohio  Mining  and  Reclamation 
Association,  the  Buckeye  hidustrial 
Mining  Co.,  the  RAF  Coal  Company,  the 
Lignite  Energy  Council,  the  National 
Coal  Association,  the  Kentucky 
Resources  Council,  and  the  Ohio 
Department  of  Natiu"al  Resources. 
Except  for  the  Kentucky  Resources 
Council,  all  of  the  commenters  were  in 
favor  of  the  policy. 

In  response  to  the  Director's  proposed 
clarification  of  OSM  policy,  the 
Kentucky  Resources  Council  initiates  its 
comments  with  the  premise  that  OSM 
has  proposed  to  treat  the  initial  seeding 
and  restoration  of  areas  disturbed  by 
diversions,  roads  and  sedimentation 
ponds  as  "normal  husbandry  practices." 
It  then  argues  that  the  initial  seeding  of 
such  areas  is  not  normal  husbandry 
practice,  and  any  revegetation  other 
than  "husbandry  practices"  as  defined 
by  30  CFR  816.116(c)(4)  constitutes 
"augmented  seeding"  and  would 
therefore  require  extension  of  the  full 
liability  period  for  the  establishment  of 
permanent  vegetation.  First,  the  Director 
did  not  base  not  restarting  the  liability 
period  on  the  contention  that 
revegetation  of  such  areas  is  a  normal 
husbandry  practice.  Second,  the 
Director  does  not  agree  that  any 
revegetation  other  than  "normal 
husbandry  practices"  constitutes 
"augmented  seeding."  The  legislative 
history  of  the  Act  reveals  no  specific 
Congressional  intent  in  the  use  of  the 
term  "augmented  seeding." 
Accordingly,  OSM's  interpretation  of 
augmented  seeding  is  given  deference  so 
long  as  it  has  a  rational  basis.  OSM 
would  not  consider  the  seeding  of  small 
areas,  such  as  ponds  and  their 
associated  diversions  and  roads,  as 
augmented  seeding.  However,  only  the 
reclamation  and  reseeding  of  ancillary 
roads  and  not  haul  roads  would  be 
considered  nonaugmentative.  For 
further  discussion  of  such  rationale,  see 
the  Director's  Finding  above.  Areas 
reclaimed  following  removal  of 
temporary  sediment  control,  and 
associated  structures  such  as  diversions, 
disposal  and  storage  areas  for 
accumulated  sediments  and  sediment 


pond  embankment  material,  and 
ancillary  roads  used  to  access  such  areas 
would  not  be  subject  to  a  separate  or 
extended  bond  liability  period  apart 
from  the  applicable  permit  area  served 
by  such  structures.  "The  seeding  of 
sedimentation  ponds  and  their 
associated  diversions  and  roads  is  not 
the  result  of  reclamation  failing,  but 
because  30  CFR  816.46(b)(5)  prohibits 
the  removal  of  temporary  sedimentation 
ponds  until  two  years  after  the  last 
augmented  seeding. 

The  Kentucky  Resoiuces  Council 
overlooks  the  fact  that  for  the  vast 
majority  of  the  reclaimed  area  the 
revegetation  responsibility  period  will 
be  at  least  five  years.  Neither 
Congressional  history  nor  the  language 
of  the  statute  distinguishes  between 
initial  overall  reclamation  of  a  mined 
area  and  the  subsequent  restoration  of 
temporary  structures  like  sedimentation 
ponds  and  their  associated  areas.  In  the 
absence  of  such  distinction,  the 
Secretary  is  delegated  discretion  to 
■  determine  whether  a  proposed  state 
amendment  is  no  less  effective  than  the 
Act  and  consistent  with  the  counterpart 
Federal  regulation.  The  Director's  stated 
interpretation  of  Section  515(b)(20)  is 
that  the  period  of  revegetation 
responsibility  applies  "to  the  increment 
or  permit  area  as  a  whole,  not 
individually  to  those  lands  within  that 
area  upon  which  revegetation  is  delayed 
solely  because  of  their  use  in  support  of 
the  reclamation  effort  of  the  planted 
area."  See  58  FR  48333-48335, 
September  15, 1993. 

OSM  has  taken  a  consistent  position 
in  approving  an  amendment  to  the 
Colorado  (61  FR  26792,  May  29,  1996J 
and  Illinois  (62  FR  54765,  October  22, 
1997)  surface  mining  programs  which 
provided  that  reclaimed  temporary 
drainage  control  facilities  shall  not  be 
subject  to  the  extended  liability  {)eriod 
for  revegetative  success  or  the  related 
bond  release  criteria.  The  Director, 
therefore,  does  not  agree  with  the 
commenter's  interpretation  of  Section 
515(b)(20)  of  SMCRA. 

Tbe  Kentucky  Resources  Council  also 
asserts  that  OSM's  position  violates  30 
CFR  816.133.  Section  816.133  requires 
that  disturbed  areas  be  restored  in  a 
timely  manner  to  the  premining  uses  of 
land  or  higher  or  better  uses.  In 
response,  the  Director  notes  that  the 
Ohio  amendment  does  not  eliminate 
this  requirement. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(I), 
the  Director  solicited  comments  on  the 
proposed  amendment  irom  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 


Comments  were  received  from  the  U.S. 
Forest  Service  and  the  U.S.  Biu^au  of 
Mines.  The  U.S.  Forest  Service 
commented  that  it  had  reviewed  OSM's 
proposed  rule  to  clarify  its  policy 
towards  revegetation  success  and  agreed 
with  the  proposed  rule. 

The  U.S.  Bureau  of  Mines  suggested 
that  OSM  consider  the  significant 
differences  in  the  reclamation  of 
sediment  structures  and  roads,  since 
sediment  structures  generally  possess 
characteristics  necessary  for  successful 
reclamation,  while  roads  generally 
require  significant  initial  work  to 
develop  a  necessary  growth 
environment.  OSM  agrees  with  the 
commenter.  OSM's  policy  and  Ohio's 
regulations  require  that  when  such 
structures  are  removed,  the  land  on 
which  they  were  located  must  be 
regraded  and  revegetated  in  accordance 
with  approved  plans  and  the 
requirements  of  30  CFR  816.111  through 
816.116,  or  State  counterparts.  Because 
the  Ohio  program  amendment  limits  the 
reclamation  and  reseeding  to  small  areas 
(those  areas  that  have  been  unavoidably 
disturbed  in  the  course  of  gaining  access 
for  removal  of  sediment  control 
structures)  roads  posing  significant 
potential  for  reclamation  problems  will 
be  excluded. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
conciurence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
proposed  Ohio  amendment  does  not 
pertain  to  air  or  water  quality  standards 
and,  therefore,  EPA's  concurrence  is  not 
required. 

Pursuant  to  732.17(h)(ll)(I),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  EPA.  The  EPA 
responded  and  concurred  without 
comment  on  October  18, 1993 
(Administrative  Record  No.  KY-1246) . 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Ohio's  regulations  at 
OAC  1501:13-9-15(F)(4)(c),  (F)(5),  and 
(F6). 

The  Federal  regulations  at  30  CFR 
Part  935,  codifying  decisions  concerning 
the  Ohio  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
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Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 


would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  t^  Subiects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  September  16. 1998. 
Ronald  C.  Recker, 

Acting  Regional  Director,  Appalachian 
Pegional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

1936.15    Approval  of  Ohto  regulatory 
progmn  amandmanta. 


Original  amendment  submission 
date 


Date  of  final  publication 


Citation/description 


February  11, 1993 September  29, 1998 OAC  1501:13-9-15(F)(4)(c),  (F)(5).  and  (F)(6). 


(PR  Doc.  98-25980  Filed  9-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

.40  CFR  Part  52 

[CA  211-0102a;  FRL-6161-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision.  Bay 
Aroa  Air  Quality  Management  District 

AQBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  a  revision  to  the  California 
State  Implementation  Plan.  The  revision 


concerns  a  rule  from  the  Bay  Area  Air 
Quality  Management  District 
(BAAQMD).  This  approval  action  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  The  intended  efiect  of 
approving  this  rule  is  to  clarify  the 
general  provisions  and  definitions  that 
apply  to  the  regulation  of  emissions  of 
volatile  organic  compounds  (VOCs), 
oxides  of  nitrogen  (NOx),  and  other 
pollutants  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
Thus,  EPA  is  finalizing  the  approval  of 
this  revision  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals  and 
general  rulemaking  authority. 
DATES:  This  rule  is  efiiective  on 
November  30, 1998  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  29, 1998.  If  EPA 


receives  such  comment,  it  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  pubUc  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  revision  are  available  for  public 
inspection  at  EPA 's  Region  IX  office 
during  normal  business  hours  and  at  the 
following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 

Environmental  Protection  Agency,  Air 
Docket  (6102).  401  "M"  Street,  S.W.. 
Washington,  D.C.  20460 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
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Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street,  San 

Francisco,  CA  94109 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  Rulemaking  Office  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105,  Telephone:  (415)  744-1199. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
California  SIP  is  BAAQMD  Regulation 
1,  General  Provisions  and  Definitions. 
This  rule  was  submitted  by  the 
Cahfomia  Air  Resources  Board  (CARB) 
to  EPA  on  June  23, 1998.  A  corrected 
version  of  BAAQMD  Regulation  1. 
revised  only  to  remove  a  provision  that 
was  inadvertently  included  with  the 
rule,  was  subsequently  forwarded  by 
CARB  to  EPA  on  September  2, 1998. 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Francisco  Bay  Area.  43  FR  8964.  On 
May  26, 1988,  EPA  noUfied  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act.  that 
the  above  district's  portion  of  the 
Cahfomia  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 

On  November  12, 1993,  BAAQMD 
submitted  a  request  for  redesignation  to 
attainment  of  the  ozone  standard. 
Subsequently,  EPA  evaluated  and 
approved  BAAQMD 's  request  and  the 
San  Francisco  Bay  Area  was  reclassified 
as  an  attainment  area.'  40  CFR  81.305. 

On  May  27. 1998.  EPA  proposed 
limited  approval  and  limited 
disapproval  of  the  version  of  Regulation 
1  adopted  by  BAAQMD  on  December 
19, 1990  and  submitted  by  CARB  on 
May  13, 1991.  63  FR  28958.  EPA  did  not 
propose  full  approval  of  Regulation  1 
because  that  version  contained  a  public 
nuisance  provision  and  references  to  a 
Manual  of  Procedures  that  are 


'  The  San  Francisco  Bay  Area  was  redesignated  to 
attainment.  See  60  FR  98  (May  22, 1995).  The  EPA 
subsequently  redesignated  the  San  Francisco  Bay 
Area  back  to  nonattainment  for  ozone  based  on  a 
number  of  violations  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  July  10. 1998.  See 
63  FR  37258. 


inappropriate  for  incorporation  into  the 
SIP.  EPA  will  not  finalize  action  on  this 
previous  submittal  of  the  rule  because 
CARB  withdrew  the  May  13, 1991 
submittal  of  BAAQMD  Regulation  1  at 
the  request  of  the  district  on  July  20. 
1998. 

This  document  addresses  EPA's 
direct-final  action  for  BAAQMD 
Regulation  1.  General  Provisions  and 
Definitions.  The  BAAQMD  adopted 
Regulation  1  on  November  11. 1993. 
This  submitted  rule  was  foimd  to  be 
complete  on  August  25,  1998  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  part  51.  Appendix 
V  2  and  is  being  finalized  for  approval 
into  the  SIP.  Regulation  1,  as  submitted 
by  BAAQMD  on  June  23. 1998. 
inadvertently  contained  a  provision  that 
the  district  had  not  intended  to  submit 
to  the  EPA  for  inclusion  in  the  SIP.  The 
State  of  California  removed  the 
provision  fit)m  Regulation  1  at  the 
request  of  BAAQMD  and  resubmitted 
the  corrected  version  to  EPA  on 
September  2. 1998.  It  is  this  corrected 
version,  as  submitted  to  EPA  by  the 
State  of  California,  that  this  direct  final 
action  incorporates  into  the  Federally 
approved  SIP. 

BAAQMD  Regulation  1  clarifies  the 
definitions  and  general  provisions  that 
apply  to  the  regulation  of  emissions  of 
VC3Cs,  NOx,  and  other  pollutants.  These 
pollutants  contribute  to  the  production 
of  ground  level  ozone  and  smog.  This 
rule  was  originally  adopted  as  part  of 
the  district's  effort  to  achieve  the 
National  Ambient  Air  QuaUty  Standard 
(NAAQS)  for  ozone  and  has  been 
revised  in  response  to  EPA's  SIP-Call. 
The  following  is  EPA's  evaluation  and 
final  action  for  this  rule. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  of  the  CAA  and  40  CFR 
part  51  (Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

In  addition,  this  rule  was  evaluated 
against  the  SIP  enforceability  guidelines 
found  in  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations — Clarification  to  Appendix  D 
of  November  24, 1987  Federal  Register" 
(EPA's  "Blue  Book"),  the  EPA  Region 
DC — California  Air  Resources  Board 
document  entitled  "Guidance  Document 
for  Correcting  VOC  Rule  Deficiencies" 


'EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and,  pursuant  to 
section  llO(k)(i)(A)  of  the  CAA,  revised  the  criteria 
on  August  2S.  1991  (56  FR  42216). 


(April,  1991),  and  against  other  EPA 
policies.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

EPA  previously  approved  various 
portions  of  BAAQMD  Regulation  1, 
General  Provisions  and  E^finitions,  into 
the  SIP  on  September  2, 1981.  July  6, 
1982.  and  November  10. 1982.  These 
portions  were  originally  adopted  by 
BAAQMD  on  September  5. 1979.  May 
21. 1980,  December  17, 1980,  and  March 
17, 1982.  BAAQMD  Regulation  1 
includes  the  following  significant 
changes  fi-om  the  current  SIP: 

•  The  scope  of  the  exemption  in 
Section  110.5  has  been  narrowed  to 
prohibit  the  disposal  of  waste 
propellents,  explosives,  or  pyrotechnics 
by  manufacturing  facifities  in  open 
outdoor  fires,  and 

•  Definitions  for  volatile  organic 
compound  and  reduced  sulfur 
compounds  have  been  added  in  Section 
236  and  237.  The  deficiencies  noted  in 
EPA's  May  27, 1998  proposed  limited 
approval  and  limited  disapproval  have 
been  corrected  in  this  version. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  BAAQMD 
Regulation  1,  General  Provisions  and 
Definitions  is  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a). 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  November  30, 1998 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  29, 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdravral  in  the  Federal  Register 
mforming  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so~^ 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  vfiU  be  effective  on  November  30, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 


IV.  Adminii 

A.  Executivt 
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IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 
The  Office  of  Management  and  Budget 

(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Enviromnental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
sections  110  and  301  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co..  v. 
U.S.  EPA.  427  U.S.  246.  255-66  (1976); 
42  U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  milUon  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 


goverrmients  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  30, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  .time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Reg^er  on  July  1. 1982. 


Dated:  September  4, 1998. 
Felicia  Marcus, 
Regional  Administrator,  Fegion  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(256)  to  read  as 
follows: 

152.220    Identification  of  plan. 

•        •        •        •        * 

(c)*  •  ' 

(256)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  Jime  23, 1998,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
District. 

(1)  Regulation  1,  revised  on  November 
3. 1993. 

[PR  Doc.  98-25891  Filed  9-28-98;  8:45  am] 
BiujNGCOOE  asafr-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300722;  FRL  6032-4] 
RIN  2070-AB78 

Acrylic  Add,  Styrene.  a-Methyl  Styrene 
Copolymer,  Ammonium  Salt;  and 
Styrene.  2-Ethylhexyl  Acrylate,  Butyl 
Acrylate  Copolymen  Exemption  from 
the  Requirements  of  a  Tolerance 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acrylic  acid, 
styrene,  o-methyl  styrene  copolymer, 
ammonivun  salt;  and  styrene,  2- 
ethylhexyl  acrylate,  butyl  acrylate 
copolymer  when  used  as  inert 
ingredients  (encapsulating  agent, 
dispensers,  resins,  fibers,  and  beads)  in 
pesticide  formulations  applied  to 
growing  crops,  raw  agricultural 
commodities  after  harvest,  and  animals. 
Westvaco  Corporation,  Chemical 
Division  requested  these  exemptions 
from  the  requirement  of  a  tolerance 
under  the  Federal  Food,  Drug  and 
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Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
September  29, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  30, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  OPP-300722, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  OPP- 
300722,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-300722. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bipin  Gandhi.  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  707A, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.  Arlington,  VA,  (703)  308-8380; 
gandhi.bipin@epamail.epa.gov. 
SUPPl^MENTARY  INFORMATION:  In  the 
Federal  Register  of  May  20, 1998  (63  FR 
27727)  (FRL  5788-8),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 


FFDCA,  21  U.S.C.  346a(e)  announcing 
the  filing  of  pesticide  petition  (PP) 
6E4749  and  6E4750  for  a  tolerance 
exemption  by  Westvaco  Corporation, 
Chemical  Division,  3950  Faber  Place 
Drive.  North  Charleston.  SC  29405.  This 
notice  included  a  siunmary  of  the 
petition  prepared  by  Westvaco 
Corporation,  Chemical  Division,  the 
petitioner.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petitions  requested  that  40  CFR 
180.1001(c)  and  (e)  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  acrylic  acid,  styrene,  a-methyl 
styrene  copolymer,  ammonium  salt;  and 
styrene,  2-ethylhexyl  acrylate,  butyl 
acrylate  copolymer  when  uced  as  an 
inert  ingredient  (encapsulating  agent, 
dispensers,  resins,  fibers,  and  beads)  in 
pesticide  formulations  applied  to 
growing  crops,  raw  agricultural 
commodities  after  harvest,  and  animals. 

I.  Background  and  Statutory  Authority 

The  Food  Qualify  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  FFDCA,  21  U.S.C,  301 
et  seq..  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(HFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

New  section  408(c)(2)(A)(i)  allows 
EPA  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  for  a 
pesticide  chemical  residue  on  food  only 
if  EPA  determines  that  the  exemption  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  &om  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water,  but 
does  not  include  occupational  exposure. 
Section  408(c)(2)(B)  requires  EPA  to 
give  special  consideration  to  exposiue 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  an 
exemption  fi'om  the  requirement  of  a 
tolerance  and  to  "ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue"  and  specifies  factors 
EPA  is  to  consider  in  establishing  an 
exemption. 


II.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  non-toxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  fixim 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  hiunan  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  ingredient  in 
conjunction  with  possible  exposure  to 
residues  of  the  inert  ingredient  in  food, 
drinking  water,  and  other  non- 
occupational exposures.  If  EPA  is  able 
to  determine  that  a  finite  tolerance  is 
not  necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  acrylic  add,  styrene,  a- 
methyl  styrene  copoljmier,  ammonium 
salt;  and  styrene,  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  exemptions  for  residues  on 
acrylic  acid,  styrene,  a-methyl  styrene 
copolymer,  ammoniiun  salt;  and 
styrene,  2-ethyIhexyl  acrylate,  butyl 
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acrylate  copolymer  on  growing  crops, 
raw  agricultural  commodities  after 
harvest,  and  animals.  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  these 
tolerances  follows. 

•   The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR 13305),  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
Uie  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient. 

A.  Toxicological  Profile 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  diese  criteria  will 
present  minimal  or  no  risk.  Acrylic  acid, 
styrene,  a-methyl  styrene  copolymer, 
ammonium  salt;  and  styrene,  2- 
ethylhexyl  acrylate,  butyl  acrylate 
copolymer  conform  to  the  definition  of 
polymer  given  in  40  CFR  723.250(b)  and 
meet  the  following  criteria  that  are  used 
to  identify  low-risk  polymers: 

Acrylic  acid,  styrene,  a-methyl 
styrene  copolymer,  ammoniiun  salt: 

1.  Acrylic  acid,  styrene,  a-methyl 
styrene  copolymer  ammonium  salt  is 
not  a  cationic  polymer,  nor  is  it 
reasonably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

2.  Acrylic  acid,  styrene,  a-methyl 
styrene  copolymer  ammonium  salt 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements  carbon 
hydrogen,  and  oxygen. 

3.  Acrylic  acid,  styrene,  a-methyl 
styrene  copolymer  ammoniiun  salt  does 
not  contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40. 
CFR  723.250(d)(2)(ii). 


4.  Acrylic  acid,  styrene,  o-methyl 
styrene  copolymer,  ammoniiun  salt  is 
not  designed,  nor  is  it  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

5.  Acrylic  acid,  styrene,  a-methyl 
styrene  copolymer  ammonium  salt  is 
not  manufactured  or  imported  from 
monomers  and/or  other  reactants  that 
are  not  already  included  on  the  Toxic 
Substance  Control  Act  (TSCA)  Chemical 
Substance  Inventory  or  manufactiued 
under  an  applicable  TSCA  section  5 
exemption. 

6.  Acrylic  acid,  styrene,  a-methyl 
styrene  copolymer  ammonium  salt  is 
not  a  water  absorbing  polymer. 

7.  Acrylic  acid,  styrene,  a-methyl 
styrene  copolymer  ammonium  salt 
contains  carboxylic  acid  as  the  only 
reactive  functional  group. 

8.  The  minimum  number-average 
molecular  weight  of  the  acrylic  acid, 
stjrrene.  a-methyl  styrene  copolymer  is 
listed  as  1,250  dahons.  Substances  with 
molecular  weights  greater  than  400 
generally  are  not  absorbed  through  the 
intact  sldn,  and  substances  with 
molecular  weights  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

9.  The  acrylic  acid,  styrene,  a-methyl 
styrene  copolymer  has  a  number- 
average  molecular  weight  of  1,250  and 
contains  less  than  10%  oligomeric 
material  below  the  molecular  weight 
500  and  less  than  25%  oligomeric 
material  below  the  molecular  weight 
1,000. 

In  addition,  acrylic  acid,  styrene,  a- 
methyl  styrene  copoljrmer  is  approved 
by  the  Food  and  Drug  Administration 
(FDA)  under  21  CFR  for  contact  with 
food  as  a  component  in  adhesives  (21 
CFR  175.105),  coatings  (21  CFR 
175.300),  and  paper  and  paperboard  (21 
CFR  176.170).  The  ammonium 
hydroxide  utilized  to  form  the 
ammonium  salt  is  listed  in  21  CFR 
184.1139  under  the  section,  "Direct  food 
substances  affirmed  as  generally 
recognized  as  safe." 

Styrene,  2-ethylhexyl  acrylate,  butyl 
acrylate  copolymer: 

1.  Styrene,  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer  is  not  a 
cationic  polymer,  nor  is  it  reasonably 
anticipated  to  become  a  cationic 
polymer  in  a  naturifl  aquatic 
environment. 

2.  Styrene,  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer  contains  as  an 
integral  part  of  its  composition  the 
atomic  elements  carbon,  hydrogen,  and 
oxygen. 


3.  Styrene.  2-ethylhexyl  acrylate, 
butyl  aicrylate  copolymer  does  not 
contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40 
CFR  723.250  (d)(2)(ii). 

4.  Styrene,  2-ethylhexyl  acrylate. 
butyl  acrylate  copolymer  is  not 
designed,  nor  is  it  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

5.  Styrene,  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer  is  not 
manufactured  or  imported  from 
monomers  and/or  other  reactants  that 
are  not  already  included  on  the  TSCA 
Chemical  Substance  Inventory  or 
manufactured  under  an  applicable 
TSCA  section  5  exemption. 

6.  Styrene,  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer  is  not  a  water 
absorbing  polymer. 

7.  Styrene,  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer  contains  only 
the  carboxyUc  acid  ester  group  as  the 
reactive  functional  group. 

8.  The  minimum  number-average 
molecular  weight  of  styrene,  2- 
ethylhexyl  acrylate,  butyl  acrylate 
copolymer  is  listed  as  4,200  daltons. 
Substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1,000  generally  are  not 
absorbed  through  the  GI  tract. 
Chemicals  not  absorbed  through  the 

skin  or  GI  tract  generally  are  incapable 

of  eliciting  a  toxic  response. 

9.  Styrene.  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer  has  a  number- 
average  molecular  weight  of  4,200  and 
contains  less  than  10%  oligomeric 
material  below  the  molecular  weight 
500  and  less  than  25%  oligomeric 
material  below  the  molecular  weight 
1,000. 

B.  Aggregate  Exposure 

Acrylic  acid,  styrene,  a-methyl 
styrene  copolymer  ammonium  salt 
formulations  have  been  in  commerce 
since  the  mid  1960's.  The  copolymer  is 
ubiquitous  in  our  every  day 
environment  and  as  it  is  commonly 
used  in  flexographic  printing  inks  and 
coatings,  such  as  on  newspapers, 
corrugated  boxes  (e.g.  pizza  boxes),  and 
disposable  drinking  cups. 

Although  exposure  to  acrylic  acid, 
styrene,  a-methyl  styrene  copolymer, 
ammonium  salt  may  occur  through 
dietary  (e.g.,  food  wrapping  containing 
copolymer)  and  non-occupational  (e.g., 
printed  articles)  sources,  the  chemical 
characteristics  of  acrylic  acid,  styrene. 
a-methyl  styrene  copolymer, 
ammonium  salt  lead  to  the  conclusion 
that  there  is  a  reasonable  certainty  of  no 
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harm  from  aggregate  exposure  to  the 
polymer.  Given  the  existing  widespread 
and  historic  use  of  acrylic  acid,  styrene, 
a-methyl  styrene  copolymer, 
ammonium  salt,  any  additional 
exposure  resulting  from  the  approval  of 
the  copolymer  as  an  inert  ingmiient  in 
pesticide  formulations  for  use  on 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest  is  not 
warranted. 

Styrene.  2-ethylhexyl  acrylate.  butyl 
acrylate  copolymer  formulations  have 
been  in  commerce  since  the  mid  1960's. 
The  copolymer  is  ubiquitous  in  our 
every  day  environment  and  as  it  is 
commonly  used  in  flexographic  printing 
inks  and  coatings  such  as  on 
newspapers,  corrugated  boxes,  and 
disposable  drinking  cups. 

Although  exposure  to  styrene,  2- 
ethylhexyl  acrylate,  butyl  acrylate 
copolymer  may  occur  through  dietary 
(e.g.,  food  wrapping  containing 
copolymer)  and  non-occupational  (e.g., 
printed  articles)  sources,  the  chemical 
characteristics  of  styrene,  2-ethylhexyl 
acrylate,  butyl  acrylate  copolymer  lead 
to  the  conclusion  that  there  is  a 
reasonable  certainty  of  no  harm  bom 
aggregate  exposure  to  the  polymer. 
Given  the  existing  widespread  and 
historic  use  of  styrene,  2-ethylhexyl 
acrylate,  butyl  acrylate  copolymer,  any 
additional  exposure  resulting  bom  the 
approval  of  the  copolymer  as  an  inert 
ingredient  in  pesticide  formulations  for 
use  on  growing  crops  or  to  raw 
agricultiiral  commodities  after  harvest  is 
not  warranted. 

In  addition,  styrene,  2-ethylhexyl 
acrylate,  butyl  acrylate  copolymer  is 
approved  by  the  FDA  under  21  CFR  for 
contact  with  food  as  a  component  in 
adhesives  (21  CFR  175.105).  coatings 
(21  CFR  175.300),  and  paper  and 
paperboard  (21  CFR  176.170). 

Based  on  the  conformance  of  acrylic 
acid,  styrene,  a-methyl  styrene 
copolymer,  ammonium  salt;  and 
styrene,  2-ethylhexyl  acrylate,  butyl 
acrylate  copolymer  to  the  criteria  in 
Unit  IV.A.  of  this  preamble,  no 
mammalian  toxicity  is  anticipated  from 
dietary,  inhalation  or  dermal  exposure 
to  acrylic  acid,  styrene,  o-methyl 
styrene  copoljrmer,  ammonium  salt;  and 
styrene,  2-ethylhexyl  acrylate,  butyl 
acrylate  copolymer. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses,  drinking 
water,  and  non-dietary  exposures.  For 
the  purposes  of  assessing  the  potential 
dietary  exposure,  EPA  considered  that 
these  tolerance  exemptions  could  be 
present  in  all  raw  and  processed 
agricultural  commodities  and  drinking 
water  and  that  non-occupational,  non- 


dietary  exposure  was  possible.  EPA 
concluded  that,  based  on  these 
chemical's  categorization  as  a  polymer 
conforming  to  the  definition  of  a 
polymer  under  40  CFR  723.250(b)  that 
also  meet  the  criteria  used  to  identify 
low-risk  polymers,  there  are  no 
concerns  for  risks  associated  with  any 
potential  exposure  scenarios  that  are 
reasonably  foreseeable. 

2.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effiects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

In  the  case  of  acrylic  acid,  styrene,  a- 
methyl  styrene  copolymer,  ammonium 
salt;  and  styrene,  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer,  the  lack  of 
expected  toxicity  of  these  substances 
based  on  its  conformance  to  the 
definition  of  polymers  as  given  in  40 
CFR  723.250(b)  as  well  as  the  criteria 
that  identify  low-risk  polymers  results 
in  no  expected  cumulative  effects;  a 
cumulative  risk  assessment  is  therefore 
not  necessary. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

Based  on  these  chemical's 
conformance  to  the  definition  of  a 
polymer  given  in  40  CFR  723.250(b)  as 
well  as  the  criteria  that  are  used  to 
identify  low-risk  polymers,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  to  the  U.S. 
population  will  result  from  aggregate 
exposure  to  acrylic  add.  styrene.  a- 
methyl  styrene  copolymer,  ammonium 
salt;  and  styrene,  2-ethyIhexyl  acrylate, 
butyl  acrylate  copolymer.  EPA  believes 
these  compounds  present  no  dietary  risk 
under  reasonably  foreseeable 
circumstances. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  v>dll  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  Margin 
of  Exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans. 


Because  EPA  has  concluded  these 
substances  pose  minimal  or  no  risk  it 
did  not  use  a  margin  of  safety  analysis 
for  assessing  risk  to  the  general 
population  of  this  compound.  For  the 
same  reason,  application  of  an 
additional  margin  of  safety  is 
unnecessary. 

V.  Other  Coiuiderations 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation;  therefore,  the  Agency  has 
concluded  that  analytical  methods  are 
not  required  for  enforcement  purposes 
for  acrylic  acid,  styrene.  a-methyl 
stjrrene  copolymer,  ammonium  salt;  and 
styrene.  2-ethylhexyl  acrylate.  butyl 
acrylate  copolymer. 

tnere  are  no  Codex  Alimentarius 
Commission  (Codex).  Canadian  or 
Mexican,  residue  limits  for  acrylic  add, 
styrene,  a-metbyl  styrene  copolymer, 
ammonium  salt;  and  styrene,  2- 
ethylhexyl  acrylate,  butyl  acrylate 
copolymer. 

VI.  Conclusion 

Therefore,  an  exemption  &t>m  the 
requirement  of  a  tolerance  is  established 
for  residues  of  acrylic  acid,  styrene.  a- 
methyl  styrene  copolymer,  ammonium 
salt;  and  styrene.  2-ethylhexyl  acrylate, 
butyl  acrylate  copolymer. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  30, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
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CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu-es  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA    . 
without  prior  notice. 

Vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  OPP-300722  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket9epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 


version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  ftrim  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Plaiming  and 
Review  (58  FR  51735,  October  4. 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  fit»m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory-  Flexibility  Act  (RFA)(5 
U.S.C.  601  et  seq.]  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 


tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
IntergovemmentaJ  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
conmiunications  fi-om  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Govemnients  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permittins  electftH 
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officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  a^ect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rulis  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  September  21, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §180.1001,'ttie  table  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredients  to  read  as  follows: 

§180.1001  Exwnptions  from  the  requirement 
of  a  tolerance. 

*    •    •    •    • 


Inert  ingredients 

Limits 

Uses 

•                                 • 

Acrylic  acid,  styrene,  a-methyl  styrene  Copolymer, 

•                 •                 • 

•                                 • 

Encapsulating  agent,  dispensers,  resins,  libers  and 
beads 

•             • 

Encapsulating  agent,  dispensers,  resins,  fibers  and 
beads 

•                          • 

ammonium  salt  (CAS  Reg.  No.  89678-90-0),  mini- 
mum number  average  molecular  weight  (in  amu) 
1250. 

•                             • 

Styrene,  2-ethylhexyl  acrylate,  butyl  acrylate  copoly- 

*             •              • 

mer  (CAS  Reg.  No.  30795-23-4),  minimum  number 
average  molecular  weight  (in  amu)  4200. 

•                          • 

•              •              • 

(e)  •     •    • 

inert  ingredients 

Limits 

Uses 

•                          • 

Acrylic  acid,  styrene,  a-methyl  styrene  copolymer,  am- 

*             *              * 

•  • 

Encapsulating  agent,  dispensers,  resins,  fibers  and 
beads 

*             • 

Encapsulating  agent,  dispensers,  resins,  fibers  and 
beads 

•  • 

monium  salt  (CAS  Reg.  No.  89678-90-0),  minimum 
number  average  molecular  weight  (in  amu)  1250. 

•                          • 

Styrene,  2-ethylhexyl  acrylate,  butyl  acrylate  copoly- 

*             *      .        • 

mer  (CAS  Reg.  No.  30795-23-4),  minimum  number 
average  molecular  weight  (in  amu)  4200. 

•                          • 

*              *              • 

[FR  Doc.  98-26003  Filed  9-28-98;  8:45  am] 
BILUNG  CODE  aS«»-60-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
[OPP-400719;  FRL-6032-q 
RIN  2070-AB78 

Mepiquat  Chlortde;  Pesticid* 
TolerancM  for  Emargenqf  ExampUons 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 


SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
mepiquat  chloride,  N,N- 
dimethylpiperidinium  chloride)  in  or  on 
grapes  and  raisins.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  grapes.  This  regxUation 
establishes  a  maximiun  permissible 
level  for  residues  of  mepiquat  chloride 
in  this  food  commodity  pursiiant  to 
section  408(1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
The  tolerance  will  expire  and  is  revoked 
on  March  1,2000. 
DATES:  This  regulation  is  effective 
September  29, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  30, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  IOPP-300719] 
must  be  submitted  to:  Hearing  Cleik 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Brandi,  GPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  IOPP- 
300719],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepaniail.epa.gov.  Copies  of 


objections  and  hearing  requests  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  IOPP- 
300719].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Eitman,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  SL,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Costal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-9367,  e-mail: 
ertman.andrew@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the  plant 
regulator  mepiquat  chloride  [N,N- 
dimethylpiperidinium  chloride),  in  or 
on  grapes  at  1.0  part  per  milUon  (ppm) 
and  raisins  at  6.0  ppm.  These  tolerances 
will  expire  and  is  be  revoked  on  March 
1,  2000.  EPA  will  publish  a  document 
in  the  Federal  Re^ster  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
imder  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establisLdng  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghiun  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 


if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408Cb)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infents  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "enstire  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 

residue "     

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FC^A.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in40CFRpart  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  pubUc 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  poUcy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  apphcation  of  section  408  and  the 
new  safety  standard  to  othw  tolerances 
and  exemptions. 

n.  Emergency  Exemption  fbr  Mepiquat 
Chloride  on  Grapes  and  FFDCA 
Tolerances 

The  appUcants  state  that  grape 
growers  in  Ohio,  New  York  and 
Pennsylvania  are  feeing  an  emergency 
situation  brought  on  by  freezing  weather 
conditions  that  ooc\irred  on  foiu  days  in 
April  1998.  Regional  experts  called  the 
frosts  the  most  damaging  freeze 
experienced  in  the  past  30  years.  The 
effects  of  the  frost  on  the  grapes  include 
po(v  fruit  set  which  will  thus  reduce 
fruit  yield,  with  estimates  of  yield 
reductions  in  the  25%  range.  According 
to  the  applicants,  there  are  no  other 
registered  alternative  products  available 
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to  address  this  need  other  than 
mepiquat  chloride.  The  use  of  mepiquat 
chloride  could  result  in  increased  fruit   . 
set,  and  o^set  some  of  the  damage 
caused  by  the  late  frost.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  mepiquat  chloride  on  grapes  for 
control  of  frost  damage  in  Ohio,  New 
York,  and  Pennsylvania.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist  for  this 
state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
mepiquat  chloride  in  or  on  grapes.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  March  1,  2000, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  grapes  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientiftc  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  mepiquat  chloride  meets  EPA's 
registration  requirements  for  use  on 
grapes  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
E7A  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
mepiquat  chloride  by  a  State  for  special 
local  needs  under  FW^  section  24(c). 
Nor  does  this  tolerance  serve  as  the 
basis  for  any  State  other  than  Ohio,  New 
York,  and  Pennsylvania  to  use  this 
pesticide  on  this  crop  imder  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional     - 
information  regarding  the  emergency 
exemption  for  mepiquat  chloride, 


contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26, 1997)(FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 
hazards  of  mepiquat  chloride  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  a  time-limited  tolerance 
for  residues  of  N,N- 
dimethylpiperidinium  chloride  on 
grapes  at  1.0  ppm  and  raisins  at  6.0 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  foUqws. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  mepiquat 
chloride  are  discussed  below. 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  the  results  from  two  1- 
year  feeding  studies  in  the  dog  were 
combined  with  the  results  from  a  90- 
day  feeding  study  in  the  dog.  The 
NOAEL  for  the  acute  dietary  endpoint  is 
58.4  milligrams/kilogram/day  (mg/kg/ 
day)  and  the  LOAEL  is  95.3  mg/kg/day 
based  on  salivation  and  sedation.  In  the 
second  l-yeeu'  study,  salivation  (an 
indicator  of  impaired  neim)logical 
function)  was  observed  in  all  dogs  at  2 
hours  after  each  feeding.  Salivation  was 
slight  at  first,  moderate  to  severe  during 
the  next  4  hours  and  then  gradually 
disappeared.  In  the  subchronic  feeding 
study,  sedation  (also  a  neurotoxic  sign) 
was  observed  for  1-6  hours  after  each 
dosing  with  95.3  mg/kg/day,  the  LOAEL 
for  the  3  studies  combined.  Using  the 
hundredfold  uncertainty  factor  (to 
account  for  both  inter-species 
extrapolation  and  intra-species 
variability),  the  acute  Reference  dose 
(RfD)  is  calculated  to  be  0.6  mg/kg/day. 


This  risk  assessment  will  evaluate  acute 
dietary  risk  to  all  population  subgroups. 

2.  Snort  -  and  intermediate  •  term 
toxicity.  The  NOAEL  is  58.4  mg/kg/day 
and  the  LOAEL  is  95.3  mg/kg/day  based 
on  the  combined  results  from  two  1-year 
feeding  studies  and  one  90-day  feeding 
study  in  dogs.  This  endpoint  is  the  same 
as  that  used  for  acute  dietary  and 
chronic  RfD. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  mepiquat 
chloride  at  0.6  (mg/kg/day).  This  RfD  is 
based  on  the  combined  1-year  and 
subchronic  feeding  studies  in  the  dog. 
The  NOAEL  is  58.4  mg/kg/day  and  the 
LOAEL  is  95.3  mg/kg/day  based  on 
clinical  signs  of  toxicity  (salivation, 
sedation,  abdominal  and  lateral 
positions,  and  xonoclonic  spasms), 
decreased  body  weight,  and 
hematological  changes  at  95.3  mg/kg/ 
day.  An  uncertainty  factor  (UF)  of  100 
was  applied  to  account  for  both  inter- 
species extrapolation  and  intra-species 
variability.  This  risk  assessment  will 
evaluate  chronic  dietary  risk  to  all 
population  subgroups. 

4.  Carcinogenicity.  EPA  has  classified 
mepiquat  chloride  as  a  Group  E 
chemical  -  "no  evidence  of 
carcinogenicity  to  humans." 

5.  FQPy4  safety  factor.  The  Agency 
removed  the  required  lOx  safety  factor 
for  all  population  subgroups  except 
fismales  and  children. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.384)  for  the  residues  of  N,N- 
dimethylpiperidinium  chloride,  in  or  on 
a  variety  of  raw  agricultural 
commodities  at  levels  ranging  from  3.0 
ppm  in  cotton  seed  to  0.05  ppm  in  eggs 
and  milk.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  mepiquat 
chloride  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  acute 
RfD  =  0.6  mg/kg/day.  The  acute  dietary 
(food  only)  risk  assessment  used  the 
Dietary  Exposure  Evaluation  Model 
(DEEM).  In  conducting  this  chronic 
dietary  risk  assessment,  EPA  has  made 
very  conservative  assiunptions  ~  100% 
of  grapes  and  all  other  commodities 
having  mepiquat  chloride  tolerances 
will  contain  mepiquat  chloride  residues 
and  those  residues  would  be  at  the  level 
of  the  tolerance  -  which  result  in  an 
overestimation  of  human  dietary 
exposure.  The  results  of  the  DEEM  are 
summarized  below.  These  estimates 
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should  be  viewed  as  a  conservative  risk 
estimate;  further  refinement  using 
anticipated  residue  values  and  percent 
crop-treated  data  in  conjimction  with 
Monte  Carlo  analysis  would  result  in  a 
lower  acute  dietary  exposure  estimate. 
For  acute  dietary  exposiue,  the  Agency 
determined  that  the  lOX  safety  factor  is 
appUcable  to  the  subpopulations 
females  (13+  years),  as  well  as  infants 
and  dbildren  because  of  a  lack  of 
developmental  toxicity  data. 

Appucation  of  the  lOX  safety  factor  to 
the  Acute  RfD  of  0.6  mg/kg/day  results 
in  an  acceptable  acute  dietary  exposure 
of  10%  of  the  Acute  RfD  for  the 
subpopulations  females  (13-f  years  old), 
infants,  and  children  (1-6  years  old).  For 
the  general  U.S.  Popiilation  and  other 
subpopulations  to  whom  the  lOX  factor 
does  not  apply,  100%  or  less  of  the 
Acute  RfD  would  be  acceptable.  As 
shown  in  the  following  table  1.  the 
amoimt  of  acute  RfD  utilized  does  not 
exceed  HED's  level  of  concern. 

Table  i.— Acute  Dietary  Exposure 

AND  PERCEffT  RfD 

(Total  from  new  and  publistied  tolerances  at 
the  99tti  percentHe) 


Population  of  Con- 
cem^ 

TMRC2 

(mgrttg/ 

day) 

Percent  of 

Acute  RfD 

(%)' 

U.S.  Population 

Children  (1-6  years 
old) ....; 

0.0092 

0.024 

0.012 

2 

4 

Females  (13  +  years 
okJ) 

2 

^  Population  for  which  the  Acute  RfD  ap- 
plies- ~    .^ 

2  TMPC  -  Theoretical  Maximum  Residue 

Concentration  from  DEEM. 

3  Percentage  of  reference  dose  (%  RfD)  > 
(TMRC/RfD)  X  100%. 

ii.  Chronic  exposure  and  risk.  The 
chronic  RfD  =  0.6  mg/kg/day.  A  DEEM 
chronic  exposure  analysis  was 
performed  using  tolerance  level 


residues,  and  100%  crop  treated  to 
estimate  the  Theoretical  Maximiun 
Residue  Concentration  (TMRC)  for  the 
general  population  and  subgroups  of 
interest.  In  conducting  this  chronic 
dietary  risk  assessment.  EPA  has  made 
very  conservative  assumptions  -  100% 
of  grapes  and  all  other  commodities 
having  mepiquat  chloride  tolerances 
will  contain  mepiquat  chloride  residues 
and  those  residues  would  be  at  the  level 
of  the  tolerance  ~  which  result  in  an 
overestimation  of  hiunan  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment. 

The  existing  mepiquat  chloride 
tolerances  (published,  pending,  and 
including  the  necessary  section  18 
tolerance(s))  result  in  a  TMRC  that  is 
equivalent  to  the  percentages  of  the 
Chronic  RfD  listed  the  following  table  2 
below.  Application  of  the  lOX  safety 
factor  to  the  Chronic  RfD  of  0.6  mg/kg/ 
day  results  in  an  acceptable  chronic 
dietary  exposure  of  10%  or  less  of  the ' 
chronic  VSD  for  the  subpopulations 
females  (13+  years  old),  infants,  and 
children  (1-6  years  old).  For  the  general 
U.S.  Population  and  other 
subpopulations  to  whom  the  lOX  factor 
does  not  apply,  100%  or  less  of  the 
chronic  RflD  would  be  acceptable.  As 
shown  in  the  following  table  2,  the 
amount  of  chronic  RfD  utilized  does  not 
exceed  HED's  level  of  concern. 

table  2.— chronic  dietary 
Exposure  and  Percent  of  RfD 


Table  2,— Chronic  Dietary  Expo- 
sure AND  Percent  of  RfD— Con- 
tinued 


Population  of  Con- 
cern' 


U.S.  Population  (48" 
States)  

Nursing  Infants  (<1 
year  old) 


TMRC 

•3S^ 


0.0010 
0.0011 


Percentage 
of  Chronic 
RfD(%)3 


<1 
<1 


Population  of  Corv 
cem' 


Non-Nursing  Infants 
(<1  year  old) 

Children  (1-6  years 
oW) 

Females  (13  years  +, 
nursing) 


Percentage 

of  ChrorwB 

RfD(%)3 


<1 
<1 
<1 


'  The  subgroups  listed  above  are:  (1)  The 
U.S.  populatton  (48  states);  (2)  those  for  in- 
fants and  children:  and,  (3)  the  other  sub- 
groups for  which  the  percentage  of  the  RfD 
occupied  is  greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states).  The 
Chronic  RfD  applies  to  aH  popupiation  sub- 
groups. 

2  TMRC  -  Theoretical  Maximum  Residue 
Concentration  from  DEEM. 

3  Percentage  of  reference  dose  (%  RfD)  ■ 
(TMRC/RfD)  x  100%. 

2.  From  drinking  water.  Mepiquat 
chloride  is  stable  to  hydrolysis  and 
photolysis.  Soil  and  aqueous  photolysis 
are  not  routes  of  dissipation.  Under 
aerobic  conditions,  mepiquat  chloride 
appears  to  degrade  rapidly  to  CO2. 
Under  anaerobic  conditions,  it  appears 
stable.  Based  on  study  results,  mepiquat 
chloride  is  considered  to  be  relatively 
non-mobile,  and  is  not  expected  to 
acaunulate  in  fish.  Since  the  other 
mepiquat  chloride  metabolites  also 
degrade  rapidly  to  CO2,  parent  mepiquat 
chloride  is  the  only  residue  of  concern. 
There  are  no  estabUshed  Maximiun 
Contaminant  Levels  or  health  advisory 
levels  for  residues  of  mepiquat  chloride 
in  drinking  water.  Furthermore, 
mepiquat  chloride  is  considered  to  have 
limited  potential  for  groundwater 
contamination.  Because  of  mepiquat 
chloride's  low  usage  rate  and  its  rapid 
degradation,  significant  migration  to 
siufaoe  water  is  not  expected. 


i.  Acute  exposure  and  risk.  Drinking  water  levek  of  concern  (DWLOC)  for  acute  and  chronic  dietary  exposure 
are  included  as  the  following  Tables  3  and  4. 

TABLE  3.—  DRINKING  WATER  LEVELS  OF  CONCERN  (DWL(X)  FOR  ACUTE  DIETARY  EXPOSURE 


Population' 


U.S.  Population 


Females  13  years  +  . 
Children/Infants 


Acute 
RfD 

(mg/ 
kg/ 

day) 


0.6 


0.6 
0.6 


Acute  RfD 

with  FQPA 

factor^  (mg/ 

kg/day) 


0.6  (FQPA 

factor  does 

not  apply) 

0.06 

0.06 


Acute 
Dietary 
Expo- 
sure* 
(mg/kg/ 
day) 


0.0092 


0.012 
0.024 


Max 

Water 
Expo- 
sure3 

'1^ 

day) 


0.59 


0.048 
0.036 


Acute 

DWLOC*-** 

(14^) 


21,000 


1.400 
360 


1  Acute  RfD  with  FQPA  factor  -  Acute  RfD/FQPA  Safety  Factor  (lOx). 

2  Acute  Dietary  Exposure  from  DEEM  analysis. 
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Acute  RfD  with  FQPA  factor  -  Acute  Dietary  Exposure  (mg/kg/day). 


3  Max  Water  Exposure 

<  Acute  DWLOC(ug/L)  _^    _     ,    . 

s  l-IED  Default  body  weights  are  70  kg  tor  General 

'  HED  Default  Daily  Drinking  Rates  are  2  L/day  for  Adults  and  1  L/day  for  infants  and  children 

'  Within  each  of  these  categories,  the  subgroup  with  the  highest  food  exposure  was  given. 


Max.  water  exposure  (mg/kg/day)  *  body  wt  (kg)/(10-'  mg/fig)  *  water  consumed  daiy  (L/day). 

il  US  Populatnn;  60  kg  for  femaJes  134-  and  10  kg  for  infants  and  chiWren.' 


Table  4.— DRiNKihw  Water  Levels  of  Concern  (DWLOC)  for  CHRONIC  Dietary  Exposure 


Population 

ChronK  RfD  (mg/ 
kg/day) 

Chfonfc  RfD  with 

FQPA  factor^  (mg/ 

kg/day) 

Chronic  Dietary 

Exposure^  {mg/iiQl 

day) 

Max  Water  Fxpo- 
sure*  (mg/kg/day) 

Chronic  DWLOC<»a» 
(KO'L) 

U.S.  Population 

Females  13  years  ♦ 

0.6 

0.6 
0.6 

0.6  (FQPA  factor 

0.06 
0.06 

0.0010 

0.0014 
0.0034 

0.599 

0.0586 
0.0566 

21,000 

1,800 
570 

ChiWren/lnlants 

^  Acute  RfD  with  FQPA  factor  -  Acute  RfD/FOPA  Safety  Factor  (lOx). 

'  Acute  Oietanr  Bposure  from  DEEM  analysis. 

>  Max  Water  Emosure  -  Acute  RfO  with  FQPA  factor  -  Acute  Dietary  Exposure  (mg/kg/day). 

*  Chrome  DWLOC(Mg/L)  -  Max.  water  exposure  (mg/kg/day)  *  body  wt  (l«j)/(10-»  mg/ng)  *  water  consumed  daily  (L/day). 

*  HED  Default  body  weights  are  70  kg  for  General  US  Population;  60  kg  for  females  13+  and  10  kg  for  infants  and  chiidran. 
'  HED  Defautt  Daily  Drinking  Rates  are  2  L/day  for  Adults  and  1  L/day  lor  infants  and  chikkan. 

'  Within  each  of  these  categories,  the  sutjgroup  with  the  highest  food  exposure  was  given. 


ii.  Chronic  exposure  and  risk.  "The 
Interim  Guidance  for  Conducting 
Drinking  Water  Exposure  and  Risk 
Assessments"  issued  on  November  24, 
1997  was  followed  for  this  assessment. 
Thus,  the  generic  expected 
environmental  concentration  (GENEEC) 
model  and  the  SCI-GROW  model  were 
run  to  produce  estimates  of  mepiquat 
chloride  concentrations  in  surface  and 
ground  water,  respectively.  The  primary 
use  of  these  models  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  EPA  has  a  high  degree  of 
confidence  that  the  true  levels  of  the 
pesticide  in  drinking  water  will  be  less 
than  the  human  health  drinking  water 
levels  of  concern  (DWLOCs).  A  DWLOC 
is  the  concentration  of  a  pesticide  in 
drinking  water  which  would  be 
acceptable  as  an  upper  limit  in  light  of 
total  aggregate  exposure  to  that  chemical 
from  food,  water,  and  non-occupational 
(residential)  sources. 

The  DWLOC  is  the  concentration  in 
drinking  water  as  a  part  of  the  aggregate 
chronic  exposure  that  occupies  no  more 
than  100%  of  the  RfD.  The  Agency's 
default  body  weights  and  water 
consumption  values  used  to  calculate 
DWLOCs  are  as  follows:  70  kg/2L  (adult 
male),  60  kg/2L  (adult  female),  and  10 
kg/lL  (child). 

For  chronic  (non-cancer)  exposure  to 
mepiquat  chloride  in  surface  and 
ground  water,  the  drinking  water  levels 
of  concern  are  21,000  jig/L  for  the  U.S. 
population.  1,800  ng/L  for  females  (13+ 
years  old),  and  570  »ig/L  for  children  (1- 
6  years  old).  To  calculate  the  DWLOC 
for  chronic  (non-cancer)  exposure 
relative  to  a  chronic  toxicity  endpoint, 
the  chronic  dietary  food  exposure  (from 
DEEM)  was  subtracted  from  the  RfD  to 
obtain  the  acceptable  chronic  (non- 
cancer)  exposure  to  mepiquat  chloride 


in  drinking  water.  DWLOCs  were  then 
calculated  using  default  body  weights 
and  drinking  consumption  figures. 

Estimated  average  concentrations  of 
mepiquat  chloride  in  surface  and 
groundwater  are  1.99  parts  per  billion 
(ppb)  and  0.008  ppb,  respectively.  The 
DWLOCs  are  as  stated  above.  The 
estimated  average  concentrations  of 
mepiquat  chloride  in  surface  and 
groundwater  are  less  than  OPP  EPA's 
level  of  concern  for  mepiquat  chloride 
in  drinking  water  as  a  contribution  to 
chronic  aggregate  exposure. 

3.  Fmm  non-dietary  exposure. 
Mepiquat  Chloride  is  currently  not 
registered  for  use  on  any  sites  that 
present  a  risk  of  non-occupational,  non- 
dietary  exposure. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
mepiquat  chloride  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  mepiquat 
chloride  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  mepiquat  chloride  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 


regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  risk  for  "food 
only"  does  not  exceed  EPA's  level  of 
concern.  Since  estimates  of  mepiquat 
chloride  in  drinking  water  do  not 
exceed  acute  drinking  water  levels  of 
concern  (DWLOC)  listed  in  Table  3  of 
this  preamble,  the  Agency  does  not 
expect  the  acute  aggregate  risk  to  exceed 
the  level  of  concern. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assimiptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  mepiquat  chloride  from 
food  will  utilize  <  1%  of  the  RfD  for  the 
U.S.  population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  mepiquat  chloride  in 
drinking  water  and  from  non-dietary, 
non-occupational  exposiu^,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposiue  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  backgroimd  exposure  level)  plus 
indoor  and  outdoor  residential  uses. 
There  are  no  registered  residential  uses 
of  mepiquat  chloride.  Therefore,  a 
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Short-  and  Intermediate-Term  Aggregate 
Risk  assessment  is  not  applicable. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  The  Agency  has  classiHed 
mepiquat  chloride  as  a  Group  E 
chemical,  "no  evidence  of 
carcinogenicity  to  humans."  Therefore, 
a  risk  assessment  is  not  required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  mepiquat  chloride  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
mepiquat  chloride.  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The. 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  imder  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies. — a. 
Rats.  In  a  developmental  toxicity  study, 
Wistar  rats  were  dosed  by  oral  gavage  at 
levels  of  0,  50, 150,  or  300  mg/kg/day 
during  gestation  days  6  through  15. 
Based  on  the  clinical  signs  of  toxicity 
and  decreases  in  the  food  consumption 
and  body  weight  gains,  the  Maternal 
Toxicity  LOAEL  is  300  mg/kg/day  and 


the  Maternal  Toxicity  NOAEL  is  150 
mg/kg/day.  Since  developmental 
toxicity  was  not  observed  in  this  study, 
the  Developmental  Toxicity  NOEL  is  S 
300  mg/kg/day  (Hight  Dose  Tested). 

b.  Rabbits.  In  a  developmental 
toxicity  study,  mepiquat  chloride  was 
administered  to  Himalayan  rabbits  at 
dose  levels  of  0  (untreated  control),  0 
(vehicle  control),  50, 100  and  150  mg/ 
kg/day  during  gestation  days  6-18.  The 
maternal  NOAEL  is  50  mg/kg/day 
(borderline  value)  and  the  LOAEL  is  100 
mg/kg/day  based  on  body  weight  loss 
and  decreased  body  weight  gain; 
decreased  food  consumption;  amber- 
colored  liquid  in  the  abdomens  of  six 
rabbits;  diarrhea,  trembling  and  apathy 
in  one  rabbit;  and  six  abortions. 
Developmental  effects  were  not 
observed  in  the  50  mg/kg  group. 
Because  of  the  high  abortion  rate  in  the 
100  mg/kg  group  (37.5%)  and  high 
death  and  abortion  rate  in  the  150  mg/ 
kg  group  (58.8%),  inadequate  numbers 
of  fetuses  in  the  mid-dose  and  high-dose 
groups  preclude  the  meaningful 
evaluation  of  developmental  toxicity  in 
this  study.  In  order  to  evaluate 
developmental  toxicity  in  the  rabbit,  the 
current  study  was  to  be  considered  with 
another  study  in  which  two  doses  of 
mepiquat  chloride  (75  and  100  mg/kg) 
were  tested.  However,  because  the 
results  were  reported  only  in  the  form 
of  a  brief  summary,  the  second  study 
cannot  be  presently  evaluated.  The 
developmental  toxicity  study  in  the 
rabbit  is  classified  as  supplementary/ 
unacceptable  and  does  not  satisfy  the 
guideline  requirement  83-3b  (OPPTS 
870.3700).  The  study  is  upgradable 
following  the  review  and  acceptance  of 
the  second  study. 

iii.  Reproductive  toxicity  study. — 
Rats.  In  the  2-generation  reproductive 
toxicity  study,  groups  of  25  male  and  25 
female  Wistar  rats  were  fed  mepiquat 
chloride  in  their  diets  at  concentrations 
of  0,  500. 1,500,  or  5,000  ppm  for  10 
weeks  (Fo)  or  14  weeks  (F|)  before 
mating,  and  during  mating,  gestation, 
and  lactation.  The  doses  corresponding 
to  the  dietary  concentrations  are  51.2 
and  48.6, 153.1  and  146.6,  and  499.3 
and  574.5  mg/kg/day,  respectively  for  Fo 
and  Fi  males  and  54.0  and  53.3, 163.6 
and  162.0,  and  530.0  and  626.5  mg/kg/ 
day,  respectively  for  Fo  and  Fi  females. 

The  LOAEL  for  parental  (systemic) 
toxicity  is  5,000  ppm  (499  mg/kg/day) 
for  male  and  female  rats  based  on 
neurological  impairment,  decreased 
body  weight  and  body  weight  gain  in 
the  adults,  and  retarded  growth  of  F| 
and  Fz  pups.  The  parental  (systemic) 
NOAEL  is  1,500  ppm  (147  mg/kg/day). 
There  were  no  treatment-related  effects 
on  reproductive  parameters.  The 


NOAEL  for  reproductive  toxicity  is  > 
5,000  ppm  (499  mg/kg/day). 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for  mepiquat 
chloride  is  incomplete  with  respect  to 
current  data  requirements.  There  are  no 
pre-  or  post-natal  toxicity  concerns  for 
infants  and  children,  based  on  the 
results  of  the  rat  developmental  toxicity 
study  and  the  2-generation  rat 
reproductive  toxicity  study.  However 
the  developmental  toxicity  study  in 
rabbits  was  unacceptable  and  requires  a 
new  study. 

v.  Conclusion.  Based  on  the  above,  the 
Agency  determined  that  the  lOX  safety 
factor  for  protection  of  infants  and 
children  should  be  retained  and  applied 
to  all  population  subgroups  involving 
women  and  children. 

2.  Acute  risk.  The  acute  risk  for  food 
and  drinking  water  do  not  exceed  EPA's 
level  of  concern  and  therefore  the  acute 
aggregate  risk  does  not  exceed  the 
Agency's  level  of  concern. 

3.  chronic  risk.  Using  the  exposure 
assvunptions  described  above.  EPA  has 
concluded  that  aggregate  exposure  to 
mepiquat  chloride  from  food  will  utilize 
<  1%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposiue  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential  uses. 
There  are  no  registered  residential  uses 
of  mepiquat  chloride.  Therefore,  a 
Short-  and  Intermediate-Term  Aggregate 
Risk  assessment  is  not  applicable. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
mepiquat  chloride  residues. 

IV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

A  previously  submitted  study  of  the 
metabolism  of  mepiquat  chloride  in 
grapes  was  foimd  to  be  adequate.  The 
residue-of-concem  in  grapes  is 
considered  to  be  the  parent  compound 
only.  Secondary  residues  are  not 
expected  in  animal  commodities  as  no 
feed  items  are  associated  with  this 
section  18  use. 

B.  Analytical  Enforcement  Methodology 

.    The  analytical  method  gas 
chromatography/nitrogen  phosphorus 
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detector  (GC/NPD)  for  mepiquat 
chloride  in/on  grapes  was  previously 
reviewed  and  found  to  be  adequate  for 
tolerance  enforcement.  The  limit  of 
quantification  (LOQ)  for  this  method 
was  reported  as  0.05  ppm  in  grapes,  0.1 
ppm  in  grape  juice,  and  0.25  ppm  in 
raisins. 

C.  Magnitude  of  Residues 

The  grape  residue  data  provided  with 
this  action  appear  to  be  a  summary  of 
the  data  that  were  supplied  with  a 
previously  submitted  petition  (PP 
lF3g55/lH5610).  In  support  of  that 
petition,  28  field  trials  in  8  different 
states  (California,  New  York, 
Pennsylvania,  Oregon,  Michigan,  New 
Jersey,  Ohio,  and  Georgia)  were 
conducted  in  1984  and  1985.  Residues 
of  mepiquat  chloride  in/on  grapes 
ranged  from  <  0.05  to  0.76  ppm  with 
PHIs  ranging  from  77  to  135  days.  The 
highest  value,  0.76  ppm,  is  from  a  0.4 
lb/A  treatment  (1.6  times  the 
recommended  rate)  and  was  found  106 
days  after  application.  In  Ohio,  residues 
of  mepiquat  chloride  were  0.1  and  0.15 
ppm  for  PHIs  of  112  and  106  days, 
respectively. 

A  time-limited  tolerance  of  1  ppm  for 
residues  of  mepiquat  chloride  in/on 
grapes  will  be  established  for  purposes 
of  this  section  18  use  only.  Grapes 
processed  from  the  field  trials  indicate 
that  production  of  raisins  resulted  in  a 
sixfold  increase  in  mepiquat  chloride 
residues.  Mepiquat  chloride  did  not 
concentrate  in  grape  juice.  A  time- 
limited  tolerance  of  6  ppm  for  residues 
of  mepiquat  chloride  in/on  raisins  will 
be  established  to  support  this  section  18 
use.  Secondary  residues  are  not 
expected  in  animal  commodities  as  no 
feed  items  are  associated  with  this 
section  18  use. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  tolerances  established  for 
mepiquat  chloride  on  grapes.  Thus, 
international  harmonization  is  not  an 
issue  for  these  time-limited  tolerances. 

E.  Rotational  Crop  Restrictions 

Since  grapes  are  not  rotated  to  other 
crops,  a  discussion  of  rotational  crop 
restrictions  is  not  germane  to  this 
action. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  N,N- 
dimethylpiperidinium  chloride  in 
grapes  at  1.0  ppm  and  raisins  at  6.0 
ppm. 


VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  30, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for. 
inclusion  in  the  public  record. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
nimiber  [OPP-300719)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket0epamail.ep8.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  docxunent.  Vm. 

Vm.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408  (1)(6).  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
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Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  imder 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule,  . 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  tmless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  imhinded  mandates." 
Today's  rule  does  not  create  an 
imfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Gene»l^ 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  GFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  18, 1998. 

Junes  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  In  §  180.384  as  follows: 

i.  By  designating  the  existing  text  as 
paragraph  (a)  and  adding  a  paragraph 
heading. 

ii.  By  adding  paragraph  (b)  and  by 
adding  and  reserving  with  headings 
paragraphs  (c)  and  (d). 

The  added  text  reads  as  follows: 

f18a384    N,N-Dbnethylpiperldinteim 
chlofkSe;  tolerances  for  residues. 

(a)  Generul.  ' 

(b)  Section  18  emergency  exemptions. 
Time  limited  tolerances  are  established 
for  residues  of  the  plant  growth 
regulator  mepiquat  chloride,  NJ^- 
Dimethylpiperidinium  chloride  under 
section  18  emergency  exemptions 
granted  by  EPA  when  used  on  the 
commodities  in  the  table  below.  The 
tolerances  will  expire  and  are  revoked 
on  the  dates  specified  in  the  following 
table. 


Commodity 


Parts  per  million 


ExpiratiofVRevocation  Date 


Grapes 
Raisins 


1.0 
6.0 


3/1/00 
3/1/00 
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(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

PART  186—  [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  348. 

S  186.2275  [Partially  Redesignated  and 
Removed] 

b.  In  §  186.2275  by  transfering  the 
entry  for  "cottonseed"  firom  the  table 
and  adding  it  alphabetically  to  the  table 
in  newly  designated  paragraph  (a)  of 

§  160.384,  and  by  removing  the 
remainder  of  §  186.2275. 
(FR  Doc.  98-25984  Filed  9-28-98;  8:45  am] 
WLLMO  OOOS  WW  M  T 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-eie»-3] 

National  Priorities  List  for  Uncontrolled 
Haiardous  Waste  Sites 

AQBICY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
.  Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  rule  adds  1  new 
site  to  the  General  Superfund  section  of 
the  NPL. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
October  29, 1998. 

ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 


dockets  contain,  see  section  11, 
"Availabihty  of  Information  to  the 
Public"  in  the  "Supplementary 
Information"  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Keidan,  phone  (703)  603-8852. 
State  and  Site  Identification  Center, 
Office  of  Emergency  and  Remedial 
Response  (mail  code  5204G),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  DC,  20460, 
or  the  Superfund  Hotline,  phone  (800) 
424-9346  or  (703)  412-9810  in  die 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Baclcground 

A.  What  are  CERCLA  and  SARA? 

B.  What  is  the  NCP? 

C  What  is  the  National  Priorities  List 
(NPLr? 

D.  How  are  Sites  Listed  on  the  NPL? 

E.  What  Happens  to  Sites  on  the  NPL? 

F.  How  are  Site  Boundaries  Defined? 

G.  How  are  Sites  Removed  from  the  NPL? 
H.  Can  Portions  of  Sites  be  Deleted  from 

the  NPL  as  They  Are  Cleaned  Up? 
I.  What  is  the  Construction  Completion  List 
(CCL)? 
n.  Availability  of  Information  to  the  Public 

A.  Can  I  Review  the  Documents  Relevant 
to  this  Final  Rule? 

B.  What  Documents  are  Available  for 
Review  at  the  Headquarters  Docket? 

C  What  Documents  are  Available  for 
Review  at  the  Region  6  Docket? 

D.  How  Do  I  Access  the  Documents? 

E.  How  Can  I  Obtain  a  Current  List  of  NPL 
Sites? 

m.  Contents  of  This  Final  Rule 

A.  Additions  to  the  NPL 

B.  Status  of  NPL 

C  What  did  EPA  Do  with  the  Public 
Comments  It  Received? 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

B.  Is  this  Final  Rule  Subject  to  Executive 
Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

B.  Does  UMRA  Apply  to  This  Final  Rule? 

VI.  Effects  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility  Act? 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  this  Final  Rule? 

VII.  Possible  Changes  to  the  Effective  Date  of 
the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

C.  What  Could  Cause  the  Effective  Date  of 
This  Rule  to  Change? 

VUL  National  Technology  Transfer  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  this 
Final  Rule? 

IX.  Executive  Order  13045 


A.  What  is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

X.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

XI.  Executive  Order  12875 

What  is  Executive  Order  12875  and  is  it 
Applicable  to  This  Final  Rule? 
Xn.  Executive  Order  13084 

What  is  Executive  Order  13084  and  is  it 
Applicable  to  this  Final  Rule? 

1.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
imcontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Law  99-499. 100  Stat 
1613  et  seq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
'  300,  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20, 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  imder 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8, 1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C  9601(23).) 

C.  What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300).  was  required 
imder  section  105(a)(8)(B)  of  CERCLA, 
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as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facihties"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances. 
However,  the  NPL  is  only  of  limited 
significance,  as  it  does  not  assign 
liability  to  any  party  or  to  the  owner  of 
any  specific  property.  Neither  does 
placing  a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
section"),  and  one  of  sites  being 
addressed  generally  by  other  Federal 
agencies  (the  "Federal  Facilities 
section."  Under  Executive  Order  12580 
(52  FR  2923,  January  29, 1987)  and 
CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  under 
its  own  jurisdiction,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  imcontroUed 
hazardous  substances  to  pose  a  threat  to 
human  health  or  the  environment.  On 
December  14, 1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  groimd  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL;  (2)  Each  State 
may  designate  a  single  site- as  its  top 
priority  to  be  listed  on  the  NPL, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 


representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)): 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuab  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
18, 1998  (63  FR  49855). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  •  *  *."  42  U.S.C. 
9601(24).)  However,  imder  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  piu^ue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
imder  CXRCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms:  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
botmdaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 


When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boimdaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  mnited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  remedial  investigation/ 
fE«sibility  study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  release 
may  be  found  to  be  larger  or  smaller 
than  was  originally  thought,  as  more  is 
learned  about  the  source(s)  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed:  the 
boundaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  fiiU  extent 
of  where  the  contamination  "has  come 
to  be  located"  before  all  necessary 
studies  and  remedial  wort:  are 
completed  at  a  site.  Indeed,  the  known 
boundaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 
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describe  the  boundaries  of  a  release 
with  absolute  certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it^s  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required: 

(ii)  All  appropriate  Superfund- 
Hnanced  response  has  been 
implemented  and  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate.  To  date, 
the  Agency  has  deleted  176  sites  from 
the  NPL. 

H.  Can  Portions  of  Sites  be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  September  1998,  EPA  has 
deleted  portions  of  11  sites. 

/.  What  Is  the  Construction  Completion 
Ust(CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 


the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  the  site  qualifies  for 
deletion  from  the  NPL. 

In  addition  to  the  167  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (9  additional  sites 
have  been  deleted  based  on  deferral  to 
other  authorities  and  are  not  considered 
cleaned  up),  an  additional  368  sites  are 
also  on  the  NPL  CCL.  Thus,  as  of 
September  18, 1998,  the  CCL  consists  of 
535  sites. 

n.  Availability  of  Information  to  the 
Public 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Final  Rule? 

Yes,  documents  relating  to  the 
evaluation  and  scoring  of  the  site  in  this 
final  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  Region  6  office. 

B.  What  Documents  Are  Available  for 
Review  at  the  Headquarters  Docket? 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets,  the 
Documentation  Record  describing  the 
information  used  to  compute  the  score, 
pertinent  information  regarding 
statutory  requirements  or  EPA  listing 
pohcies  that  affect  the  site,  and  a  list  of 
docimients  referenced  in  the 
Documentation  Record.  The 
Headquarters  docket  also  contains 
comments  received,  and  the  Agency's 
responses  to  those  comments.  The 
Agency's  responses  are  contained  in  the 
"Support  Docimient  for  the  Revised 
National  Priorities  List  Final  Rule, 
September  1998." 

C.  What  Documents  Are  Available  for 
Review  at  the  Region  6  Docket? 

The  Region  6  docket  contains  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  doomients 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  site. 
These  reference  documents  are  available 
only  in  the  Region  6  docket. 

D.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  after  the  publication 
of  this  document.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Please  contact  the  Region  6 
Docket  for  hours. 

You  may  also  request  copies  from  the 
Headquarters  or  the  Region  6  docket.  An 
informal  request,  rather  than  a  formal 
written  request  under  the  Freedom  of 
Information  Act,  should  be  the  ordinary 


procedure  for  obtaining  copies  of  any 
document.  • 

Following  is  the  contact  information 
for  the  EPA  Headquarters  and  the 
Region  6  dockets: 

Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office.  Crystal 
Gateway  #1, 1st  Floor,  1235  Jeff^erson 
Davis  Highway,  Arlington,  VA,  703/ 
603-6917 

Brenda  Cook,  Region  6,  U.S.  EPA,  1445 
Ross  Avenue,  Mail  Code  6SF-RA, 
Dallas,  TX  75202-2733,  214/655-7436 

E.  How  Can  I  Obtain  a  Current  List  of 
NPL  Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  internet  at 
WWW.EPA.GOV/SUPERFUND  (look 
under  site  information  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

m.  Contents  of  This  Final  Rule 

A.  Addition  to  the  NPL 

This  final  rule  adds  1  site  to  the 
General  Superfund  section  of  the  NPL: 
The  Rockwool  Industries  Inc.  site  in 
Bell  County,  Texas.  It  is  in  group 
number  6.  Group  numbers  are 
determined  by  arranging  the  NPL  by 
rank  and  dividing  it  into  groups  of  50 
sites.  For  example,  a  site  in  Group  4  has 
an  HRS  score  that  falls  within  the  range 
of  scores  covered  by  the  foiuth  group  of 
50  sites  on  the  NPL. 

B.  Status  of  NPL 

With  the  new  site  added  in  today's    . 
rule,  the  NPL  now  contains  1,194  sites, 
1,041  in  the  General  Superfund  section 
and  153  in  the  Federal  Facilities  section. 
With  a  rule  proposing  to  add  new  sites 
to  the  NPL  published  elsewhere  in 
today's  Federal  Register,  there  are  now 
66  sites  proposed  and  awaiting  final 
agency  action,  57  in  the  General 
Superfund  section  and  9  in  the  Federal 
Facilities  section.  Final  and  proposed 
sites  now  total  1,260. 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EPA  reviewed  all  comments  received 
on  the  site  in  this  rule.  Based  on 
comments  received  on  the  proposed  site 
(published  at  63  FR  11339,  March  6, 
1998),  as  well  as  investigation  by  EPA 
and  the  State^  (generally  in  response  to 
comment),  EPA  responded  to  all 
relevant  comments  received.  EPA's' 
responses  to  site-specific  public 
comments  are  addressed  in  the 
"Support  Dociunent  for  the  Revised 
National  Priorities  List  Final  Rule, 
September  1998." 
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IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "signiHcant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  eSiect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commimities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  me  Executive 
Order. 

B.  Is  This  Final  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (0MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  e%cts  bf 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
resiilt  in  expenditmes  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  EPA  to 


adopt  an  alternative  other  than  the  least 
costly,  most  cost-effiactive,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenunents,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Final 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate.  This 
rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  imdertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  UabiUty  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  fivm  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act.. 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

The  Regulatory  Flexibifity  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 


jurisdictions,  and  nonprofit 
organizations. 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

While  this  rule  revises  the  NPL,  an 
NPL  revision  is  not  a  typical  regulatory 
change  since  it  does  not  automatically 
impose  costs.  As  stated  above,  adding  a 
site  to  the  NPL  does  not  in  itself  require 
any  action  by  any  party,  nor  does  it 
determine  the  Uability  of  any  party  for 
the  cost  of  any  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 
cannot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  placing 
the  site  in  this  rule  on  the  NPL  could 
significantly  affiect  certain  indxistries,  or 
firms  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  this  site  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  fectors  when 
deciding  on  enforcement  actions, 
includii^  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Therefore,  this  regulation  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Possible  C3ianges  to  the  Effective 
Date  of  the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
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report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA,  5  U.S.C.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any], 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document, 
since  it  is  not  a  major  rule.  Section 
804(2)  defines  a  major  rule  as  any  rule 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 


from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  to  Change? 

Under  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  under  section  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha,  462 
U.S.  919, 103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA,  86  F.3d  1214, 1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
question,  EPA  will  publish  a  dociunent 
of  clarification  in  the  Federal  Register. 

VnL  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  requires  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Final  Rule? 

EPA  is  not  using  technical  standards 
as  part  of  today's  rule,  which  adds  sites 
to  the  NPL.  Therefore,  the  Agency  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 


K.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
Jhe  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of  - 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

X.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
imder  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

This  action  does  not  impose  any 
burden  requiring  OMB  approval  under 
the  Paperwork  Reduction  Act. 

XI.  Executive  Order  12875 

What  Is  Executive  Order  12875  and  Is  It 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
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costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  df  aHiected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  eR'ective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
This  final  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

Xn.  Executive  Order  130M 

What  Is  Executive  Order  13084  and  Is  It 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 


required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  afiiected  tribal 
governments,  a  summary  of  the  natiire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
imiquely  affioct  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

Table  1.— General  Superfund  Section 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances,  Hazardous  waste, 
Intergovernmental  relations,  Natural 
resources.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  September  22, 1996. 

TnM(hyFteyt.|r.. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300-{AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

AvdMrity:  33  U.S.C  1321(cH2);  42  U.S.C 
9601-96S7;  E.0. 12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  p.  351:  E.0. 12580,  52  FR  2923. 
3  CFR.  1987  Comp.,  p.  193. 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  adding  the  following  site 
in  alphabetical  order  to  read  as  follows: 

Appendix  B  to  Part  300— National 
Priorities  List 


State 


Site  name 


City/County 


Notes(a) 


TX Rodcwoot  Industries  Inc .'- Bei  County. 


[FR  Doc.  96-25889  Filed  9-28-98;  6:45  am) 
aaiMQ  CODE  fsw-eo-p 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  4200 

[WO-130-1820-00-241A1 

RIN1004-AC70 

Grazing  Administration;  Alaska; 
Uveslocli 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rule. 

OUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  removing  the 
grazing  regidations  which  implement 
the  Uvest(xk  grazing  program  on  BLM 
lands  in  Alaska  because  they  are 


obsolete.  This  action  is  necessary 
because  there  are  currently  no  livestock 
grazing  operations  imder  BLM's 
program.  We  do  not  anticipate  receiving 
any  more  applications.  The  effect  of  this 
action  is  to  eliminate  the  obsolete 
regulations  covering  Uvestock  grazing 
on  BLM  lands  in  Alaska.  The  amount  of 
BLM  lands  suitable  for  livestock  grazing 
has  decreased  dramatically. 
DATES:  This  rule  is  effective  October  29. 
1998. 

FOR  FURTHER  MFORIMATION  CONTACT: 
Peggy  Fox.  Alaska  State  Office,  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  222  West  7th  Avenue, 
#13,  Anchorage,  Alaska  99513-7599; 
Telephone  (907)  271-3346  (Commercial 
orFTS). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

U.  Discussion  of  the  Final  Rule  and  Response 

to  Comments 
in.  Procedural  Matters 


L  Background 

The  current  part  4200  regulations 
were  wrritten  in  order  to  carry  out  the 
provisions  of  the  Act  of  March  4. 1927, 
commonly  known  as  the  Alaska 
Livestock  Grazing  Act  (43  U.S.C.  316. 
316a-316o)  (Act).  The  Act  declared  that 
it  is  Congressional  policy  to: 

•  Promote  the  conservation  of  the 
natural  resources  of  Alaska: 

•  Provide  for  the  protection  and 
development  of  forage  plants:  and 

•  Provide  for  the  beneficial  use  of  the 
land  for  grazing  by  livestock. 

The  Act  authorizes  the  Secretary  of 
the  Interior  to  lease  to  qualified 
applicants  grazing  privileges  on  the 
grazing  distiicts  established  in  Alaslca. 
The  Act  states  that  the  use  of  public 
lands  in  Alaska  for  grazing  must  be 
subordinated  to  the  following  uses: 

•  Development  of  the  mineral 
resources; 
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•  Protection,  development,  and  use  of 
forests; 

•  Protection,  development,  and  use  of 
water  resources; 

•  Agriculture;  and 

•  Protection,  development,  and  use  of 
other  resources  that  may  be  of  greater 
benefit  to  the  public. 

There  are  currently  no  grazing  permit 
holders  under  BLM's  livestock  grazing 
program  in  Alaska.  BLM  does  not 
anticipate  receiving  any  more 
applications.  The  amount  of  BLM  lands 
suitable  for  livestock  grazing  has 
decreased  dramatically  because  of 
Native  and  State  of  Alaska  land 
selections.  The  regulations  at  part  4200 
are  therefore  unnecessary.  The  part  4200 
regulations  are  specific  to  Alaska  and 
removing  them  would  have  no  effect  on 
any  other  grazing  regulations  elsewhere 
in  the  United  States. 

On  March  20, 1998,  (63  FR  13608) 
BLM  pubUshed  a  proposed  rule  in  the 
Federal  Register  to  remove  the  grazing 
regulations  which  implement  the 
livestock  grazing  program  on  BLM  lands 
in  Alaska  because  they  are  obsolete.  The 
60-day  comment  period  closed  on  May 
19, 1998.  BLM  did  not  receive  any 
public  comments.  However,  BLM  did 
receive  one  internal  technical  comment 
which  we  considered  in  finalizing  the 
rule. 

U.  Discussion  of  Final  Rule  and 
Response  To  Comments 

A.  Legal  Basis  for  the  Final  Rule 

This  action  is  necessary  because  there 
are  currently  no  livestock  grazing  permit 
holders  under  the  part  4200  regulations. 
We  do  not  anticipate  receiving  any  more 
applications.  However,  if  there  is  a  need 
in  the  future  for  a  livestock  grazing 
permit,  BLM  still  has  the  authority  to 
issue  a  livestock  grazing  permit.  We  will 
issue  the  livestock  grazing  permit  in 
accordance  with  the  provisions  of  the 
statute  (Alaska  Livestock  Grazing  Act, 
43  U.S.C.  316,  316a-316o).  The  effect  of 
this  action  is  to  eliminate  the  obsolete 
regulations  covering  livestock  grazing 
on  BLM  lands  in  Alaska  (43  U.S.C.  1701 
et  seq.). 

B.  General  and  Specific  Comments 

BLM  did  not  receive  any  public 
comments  to  be  considered  or  included 
in  the  preparation  of  this  final  rule.  We 
have  modified  the  proposed  rule  to 
eliminate  any  reference  to  how  the  BLM 
would  respond  to  future  livestock 
grazing  permit  applications. 
Specifically,  BLM  has  revised  the 
proposed  rule  to  delete  the  following 
language:  "Due  to  a  lack  of  interest  in 
the  program,  BLM  removed  these 
regulations.  For  applicants  wishing  to 


apply  for  permits  to  graze  livestock 
other  than  reindeer,  BLM  may  issue 
special  use  permits.". 

Accordingly,  BLM  is  removing  the 
part  4200  regulations  and  replacing 
them  with  a  statement  that  BLM 
continues  to  have  the  authority  to  issue 
a  livestock  grazing  permit  if  needed. 

lU.  Procedural  Matters 

Executive  Order  12866 

This  final  rule  is  not  a  significant  rule 
and  was  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866.  This  final  rule 
will  not  have  an  effect  of  $100  million 
or  more  on  the  economy.  It  will  not 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  conunimities.  The  final 
rule  merely  removes  the  obsolete 
regulations  covering  livestock  grazing 
on  BLM  lands  in  Alaska.  This  final  rule 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency. 
This  final  rule  does  not  alter  the 
budgetary  effects  or  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
final  rule  merely  fulfills  the 
requirements  of  the  Act,  and  does  not 
raise  novel  legal  or  policy  issues. 

Regulatory  Flexibility  Act 

The  Department  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
number  of  small  entities  because  there 
are  no  livestock  grazing  permit  holders 
at  present. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Department  has  determined  that 
this  final  rule  is  not  a  major  rule  imder 
5  U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  final  rule  is  not  a  major  rule 
because  removal  of  43  CFR  part  4200 
will  not  result  in  or  affect  the  $100 
million  statutory  threshold. 

Unfunded  Mandates  Reform  Act 

This  final  rule  to  remove  43  CFR  part 
4200  does  not  impose  an  imfunded 
mandate  on  State,  local,  or  tribal 
governments,  or  the  private  sectors  of 
more  than  $100  million  per  year.  This 
final  rule  does  not  have  a  significant  or 
luiique  effect  on  State,  local,  or  tribal 
governments,  or  the  private  sector.  A 
statement  containing  the  information 


required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required.  The  final  rule  merely  removes 
obsolete  regulations  covering  livestock 
grazing  on  BLM  lands  in  Alaska. 

Executive  Order  12630 

In  accordance  with  Executive  Order 
12630,  this  final  rule  does  not  have 
significant  takings  implications.  A 
takings  implications  assessment  is  not 
required.  Since  the  final  rule  merely 
removes  obsolete  regulations,  there  will 
be  no  private  property  rights  impaired 
as  a  result. 

Executive  Order  12612 

In  accordance  with  Executive  Order 
12612,  the  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  This  final  rule  does  not 
impose  any  obligations  on  any  other 
Government  nor  preempt  any  regulatory 
authority  of  any  State. 

Executive  Order  12988 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  final  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

National  Environmental  Policy  Act 

BLM  has  determined  that  the  action  of 
removing  the  Alaska  livestock  grazing 
regulations  will  have  no  measurable 
effect  on  the  human  environment.  There 
are  currently  no  grazing  permit  holders 
under  BLM's  livestock  grazing  program. 
BLM  considers  this  final  rule  an 
administrative  action  to  remove 
unnecessary  regulations  for  a  program 
that  is  no  longer  used.  Therefore,  it  is 
categorically  excluded  from 
environmental  review  imder  section 
102(2)(C).of  the  National  Environmental 
Policy  Act,  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  1,  Item  1.10.  In  addition,  this 
final  rule  does  not  meet  any  of  the  10 
criteria  for  exceptions  to  categorical 
exclusions  listed  in  516  DM,  Chapter  2. 
Appendix  2.  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
FR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusions"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
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significant  effect  on  the  human 
environment  and  that  has  been  found  to 
have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Author.  The  principal  author  of  this 
final  rule  is  Shirlean  Beshir,  Regulatory 
Affairs  Group,  Room  401LS,  Bureau  of 
Land  Management,  1849  C  Street,  NW, 
Washington,  D.C  20240;  Telephone: 
(202)  452-5033  (Commercial  or  FTS). 

List  of  Subjects  in  43  CFR  Part  4200 

Administrative  practice  and 
prooed\u«,  Alaska,  Grazing  lands. 
Livestock,  Range  management. 

Dated:  September  18, 1998. 
Sylvia  V.  Baca, 

Deputy  Assistant  Secretary,  Land  and 
Minemls  Management. 

Accordingly,  ELM  under  the  authority 
of  43  U.S.C.  316n  revises  part  4200, 
Group  4200,  Subchapter  D,  Chapter  n  of 
Title  43  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  4200— GRAZING 
ADMINISTRATION:  ALASKA; 
LIVESTOCK 

Authoritr-  43  U.S.C.  316,  316a-316o:  43 
U.S.C  1701  etseg. 

f  4200.1    Autliortty  for  grazing  privileges. 

The  ELM  is  authorized  under  the 
Alaska  Livestock  Grazing  Act  (Act  of 
March  4, 1927,  43  U.S.C.  316,  316a- 
316o)  to  lease  to  qualified  applicants  the 
grazing  privileges  on  the  grazing 
districts  established  in  Alaska. 
[PR  Doc.  98-25974  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlnlatration  -~ 

SO  CFR  Part  285 
p.D.092296q 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefln  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Inseason  transfer. 

SUMMARY:  NMFS  allocates  7  mt  of  the 
1998  Atlantic  bluefin  ttma  (EFT) 
Reserve  to  the  Harpoon  category  to 
cover  overharvest  of  the  Harpoon 
category  quota.  In  addition,  NMFS 
adjusts  the  October-December  subquota 
for  the  General  category  EFT  fishery  by 
transferring  10  mt  from  the  Reserve  and 


40  mt  fit>m  the  Incidental  Longline 
South  quota  for  a  revised  coastwide 
General  category  subquota  of  116  mt  for 
October-December.  These  actions  are 
being  taken  to  extend  scientific  data 
collection  on  several  size  classes  of  EFT 
while  preventing  overharvest  of  the 
adjusted  subquotas  for  the  affected 
fishing  categories  and  to  ensiue 
maximum  utilization  of  the  quota  while 
maintaining  a  fair  distribution  of  fishing 
opportunities. 

DATES:  Allocation  to  the  Harpoon 
category  effective  September  23, 1998. 
Transfer  to  the  General  category 
effective  October  1, 1998,  until 
December  31, 1998,  or  imtil  the  effective 
date  of  the  closure,  which-will  be 
published  in  the  Fedettd  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  301-713-2347,  or 
Mark  Miuray-Erown,  978-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (ATCA)  (16  U.S.C  971 
et  seq.)  governing  the  harvest  of  EFT  by 
persons  and  vessels  subject  to  U.S. 
jurisdiction  are  found  at  SO  CFR  part 
285.  Section  285.22  subdivides  the  U.S. 
quota  recommended  by  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  among 
the  various  domestic  fishing  categories. 
Under  the  implementing  regulations 
at  §  285.22(f),  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  has  the  authority  to  allocate  any 
portion  of  the  Reserve  to  any  category  or 
categories  of  the  fishery  after 
considering  the  following  factors:  (1) 
The  usefulness  of  information  obtained 
from  catches  of  the  particular  category 
of  the  fishery  for  biological  sampling 
and  monitoring  the  status  of  the  stodi, 
(2)  the  catches  of  the  particular  gear 
segment  to  date  and  the  likelihcxKi  of 
closure  of  that  segment  of  the  fishery  if 
no  allocation  is  made,  (3)  the  projected 
ability  of  the  particular  gear  segment  to 
harvest  the  additional  amount  of  EFT 
tuna  before  the  anticipated  end  of  the 
fishing  season,  and  (4)  the  estimated 
amoimts  by  which  quotas  established 
for  other  gear  segments  of  the  fishery 
might  be  exceeded.  Such  authority  was 
exercised  to  transfer  19  mt  of  the  52-mt 
Reserve  to  the  Angling  category  large 
school/small  mediiun  subquota  effective 
August  13, 1998  (63  FR  44173). 

The  AA  is  also  authorized  imder 
§  285.22(i)  to  make  adjustments  to 
quotas  involving  transfers  between 
categories  if,  during  a  single  year  quota 
period,  it  is  determined,  based  on 
landing  statistics,  present  year  catch 
rates,  effort,  and  other  available 
information,  that  any  category  is  not 
likely  to  take  its  entire  quota  as 


previously  allocated  for  that  year.  Given 
that  determination,  the  AA  may  transfer 
inseason  any  portion  of  the  quota  of  any 
fishing  category  to  any  other  fishing 
category  alter  considering  the  preceding 
factors. 

Quota  Adjustments 

Pursuant  to  §  285.7  and  under  the 
authority  of  ATCA,  NMFS  has  provided 
a  Letter  of  Authorization  to  fisheries 
biologists  from  the  Massachusetts 
Division  of  Marine  Fisheries  to  conduct 
joint  research  with  NMFS  comparing 
the  effects  of  circle  and  straight  hooks 
on  EFT  and  Atlantic  yellowfin  txma 
(YFT).  A  combined  total  of  200  EFT 
and/or  YFT  (averaging  40  lb.  (18  kg)) 
may  be  collected  off  the  Massachusetts 
and  Rhode  Island  coasts  under  this 
authorization,  whjch  is  effective  June  29 
through  October  31, 1998.  Because  eight 
large  school  EFT  have  been  collected  to 
date,  0.26  mt  have  been  deducted  from 
the  Reserve.  In  addition,  because 
landings  by  Harpoon  category  vessels 
exceeded  the  53  mt  Harpoon  category 
quota  by  approximately  7  mt,  NMFS  is 
transferring  7  mt  of  the  Reserve  to  cover 
this  overharvest.  Following  these  two 
deductions,  approximately  25  mt 
remain  in  the  Reserve. 

Implementing  regulations  for  the 
Atlantic  tima  fisheries  at  §  285.22 
provide  for  a  quota  of  657  mt  of  large 
medium  and  giant  EFT  to  be  harvested 
from  the  regulatory  area  by  vessels 
fishing  under  the  General  category  quota 
diuing  calendar  year  1998.  The  General 
category  EFT  quota  is  further 
subdivided  into  time  period  subquotas 
to  provide  for  broad  temporal  and 
geographic  distribution  of  scientific  data 
collection  and  fishing  opportunities. 
Approximately  66  mt  remain  available 
for  the  October-December  General 
category  fishery,  in  addition  to  the  10 
mt  set  aside  for  the  traditional  fall  New 
York  Eight  fishery. 

After  considering  the  previously  cited 
factors  for  making  transfers  between 
categories  and  from  the  Reserve,  the  AA 
has  determined  that  10  mt  of  the 
remaining  25  mt  of  Reserve  should  be 
transferred  to  the  General  category.  In 
addition,  the  AA  has  determined  that  40 
mt  of  the  remaining  Incidental  Longline 
South  quota  of  approximately  66  mt 
should  be  transferred  to  the  General 
category.  Thus,  the  coastwide  Gener^ 
category  quota  for  the  October- 
December  period  is  set  at  116  mt. 

Once  the  General  category  quota  for 
October-December  period  has  been 
attained,  the  fishery  will  be  closed.  The 
announcement  of  the  closure  will  be 
filed  at  the  Office  of  the  Federal 
Register,  stating  the  effective  date  of 
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closure,  and  further  communicated 
through  the  Highly  Migratory  Species 
Fax  Network,  the  Atlantic  Tunas 
Information  Line.  NOAA  weather  radio, 
and  Coast  Guard  Notice  to  Mariners. 
Although  notification  of  closure  will  be 
provided  as  far  in  advance  as  possible, 
fishermen  are  encouraged  to  call  the 
Atlantic  Timas  Information  Line  at  (888) 
USA-TUNA.  (301)  713-1279,  or  (978) 
281-9305,  to  check  the  status  of  the 
fishery  before  leaving  for  a  fishing  trip. 

Classification 

This  action  is  taken  under  50  CFR 
285.22  and  is  exempt  from  review  imder 
E.O.  12866. 

Authority:  16  U.S.C.  971  at  seq. 

Dated:  Septemlwr  23, 1998. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-25927  Filed  9-23-98;  4:58  pm] 
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RIN  064anAL24 

Atlantic  Swordfish  Fishery;  South 
Atlantic  Quotas;  Quota  Adjustment 
Procedures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  is.«i>c3  liils  final  rule  to 
establish  annua',  quotas  for  the  South 
Atlantic  sword (ish  stock  and  to  amend 
the  regulations  governing  quota 
adjustment  procedures  in  the  Atlantic 
swordfish  fishery.  The  purpose  of  this 
action  is  to  improve  the  conservation 
and  management  of  the  Atlantic 
swordfish  resource,  while  allowing 
harvests  consistent  with  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 
DATES:  All  provisions  of  this  final  rule 
are  effective  October  8. 1998. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  supporting  this 
action  may  be  obtained  from  Rebecca 
Lent.  Chief,  Highly  Migratory  Species 
Management  Division.  NMFS,  1315 
East- West  Highway,  Silver  Spring,  MD 


20910.  Applications  for  a  delayed 
offloading  exempted  fishing  permit  may 
be  obtained  from  Buck  Sutter,  Highly 
Migratory  Species  Management 
Division,  St.  Petersburg,  FL,  (813)  570- 
5447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Meyers  or  Jill  Stevenson:  301- 
713-2347  or  FAX  301-713-1917. 
SUPPLEMENTARY  INFORMATION:  The 
harvest  of  Atlantic  swordfish  by  U.S. 
fishermen  is  managed  pursuant  to  the 
Fishery  Management  Plan  for  Atlantic 
Swordfish.  Regulations  found  at  50  CFR 
part  630  and  issued  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  (16  U.S.C.  1801 
et  seq.)  and  of  the  Atlantic  Tunas 
Convention  Act  (ATCA)  (16  U.S.C.  971 
et  seq.)  implement  the  plan.  Regulations 
issued  under  the  authority  of  ATCA 
implement  the  reconmiendations  of 
ICCAT. 

Background  information  about  the 
need  for  revisions  to  Atlantic  swordfish 
fishery  regulations  was  provided  in  the 
preamble  to  the  proposed  rule  (63  FR 
31710,  June  10. 1998)  and  is  not 
repeated  here. 

South  Atlantic  Swordfish  Quota 

In  this  final  rule.  NMFS  establishes 
the  a  South  Atlantic  swordfish  quota  of 
289  mt  dw  (384  mt  vrw)  for  each  of  the 
1998. 1999.  and  2000  fishing  years.  A 
single  fishing  period  each  year  is 
preferred  by  fishery  participants,  semi- 
annual quotas  are  not  established.  The 
quotas  established  are  consistant  with 
ICCAT  rcommnedations  and  negotiated 
quota-sharing  agreements. 

Reminder:  In  South  Atlantic  waters, 
U.S.-flagged  vessels  continue  to  be 
prohibited  horn  fishing  for  swordfish 
with  any  gear  other  than  pelagic 
longline.  Following  a  closure  of  the 
directed  longline  fishery  in  the  South 
Atlantic  Ocean,  no  incidental  harvest  is 
allowed.  Permitting  and  reporting 
requirements  and  minimum  size 
requirements  are  also  applicable  to  the 
South  Atlantic  swordfish  fishery. 
Because  no  South  Atlantic  swordfish 
quota  has  been  allocated  to  the 
recreational  fishery  sector,  recreational 
fishery  participemts  are  prohibited  from 
fishing  for  or  landing  South  Atlantic 
swordfish. 

Quota  Adjustment  Procedures 

In  this  final  rule.  NMFS  revises  quota 
adjustment  procediu«s  to  expedite 
adjustments  involving  simple  carryover 
situations  within  a  season  or  between 
seasons.  Specifically.  NMFS 
willaccomplish  within-  and  between- 
season  carryover  quota  adjustments  by 


notice  action.  NMFS  will  consult  on 
long-term  quota  adjustments  necessary 
to  prevent  overfishing  and/or  to  comply 
with  ICCAT  reconunendations  with  the 
Magnuson-Stevens  Act  advisory  panels 
(APs)  during  annual  discussions  on  the 
need  to  amend  the  Fishery  Management 
Plan  (FMP). 

Other  Issues 

In  addition  to  the  above  measures, 
NMFS  requested  comments  in  this 
rulemaking  on  two  related  issues  that 
concern  management  of  Atlantic 
swordfish:  (1)  The  offloading  of 
swordfish  harvested  frxjm  the  South 
Atlantic  stock  during  a  closure  in  the 
North  Atlantic  fishery  and  (2)  the  use  of 
trip  limits  to  extend  the  length  of  the 
North  Atlantic  swordfish  fishery. 

Offloading  of  Swordfish 

NMFS  is  continuing  the  swordfish 
Vessel  Monitoring  System  (VMS)  pilot 
program  (63  FR  12687,  March  16, 1998), 
with  one  modification  to  the  offloading 
provisions  applicable  during  closures  of 
the  directed  swordfish  fisheries. 
Fishermen  that  apply  for  and  receive  an 
exempted  fishing  permit  (EFP)  may  (1) 
offload  swordfish  after  a  directed  fishery 
closure  in  either  the  North  or.the  South 
Atlantic  swordfish  fishery  and  (2) 
possess  greater  than  15  South  Atlantic 
swordfish  on  board  in  the  North 
Atlantic  Ocean  during  a  closure  of  the 
North  Atlantic  directed  fishery.  NMFS 
intends  to  issue  EFPs  to  those  vessels 
that  purchase,  install,  and  operate  a 
VMS  unit.  To  apply  for  an  EFP, 
fishermen  must  contact  NMFS  (see 
ADDRESSES). 

NMFS  must  implement  an  ICCAT 
recommendation  that  requires  10  U.S. 
vessels  to  operate  VMS  units  for  a  3-year 
pilot  program,  beginning  in  1999. 
Vessels  that  participate  in  the  swordfish 
VMS  program  may  be  able  to  participate 
in  the  ICCAT  program  as  well.  NMFS 
encourages  vessels  that  fish  on  the  high 
seas  for  swordfish  to  join  voluntarily  the 
ICCAT  VMS  pilot  program. 

Trip  Limits 

Trip  limits  were  implemented  on  a 
temporary  basis  in  1996  to  slow  down 
catch  rates  and  avoid  extended  closure 
periods.  In  1997  the  trip  limits  lapsed. 
NMFS  received  comments  on  trip  limits 
during  the  comment  period  of  the 
proposed  consolidation  of  the 
regulations  governing  highly  migratory 
species  (HMS)  (61  FR  57361,  November 
6. 1996)  and  requested  comments  in 
connection  with  the  present  rule  (63  FR 
31710.  June  10. 1998).  Based  on 
comments  received,  NMFS  is  not 
implementing  trip  limits  in  this 
rulemaking  due  to  the  need  for  further 
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analyses.  Trip  limits  will  be  considered, 
however,  in  die  draft  FMP  and  in 
subsequent  public  hearings  and  AP 
meetings. 

Comments  and  Responses 

Two  written  comments  were 
submitted  to  NMFS  and  three  public 
hearings  were  held  during  the  comment 
period. 

South  Atlantic  Swordfish  QuoU 

Comment:  Two  commenters 
supported  the  289  mt  dw  quota 
allocated  to  the  South  Atlantic 
swordfish  fishery. 

Response:  NNfiPS  agrees. 

Comment:  Two  commenters  stated 
that  a  split  season  is  not  necessary  for 
the  South  Atlantic  swordfish  quota. 
They  both  suggested  that  a  split  season 
may  result  in  unused  South  Atlantic 
quota  due  to  the  nature  of  the  fishery 
(limited  number  of  vessels,  high  costs 
per  trip  due  to  long  travel  times). 
Interest  was  expressed  by  a  commenter 
that  the  season  should  start  later  in  the 
calendar  year  than  June  1  to  correspond 
to  the  seasonal  nature  of  the  South 
Atlantic  fishery.  Another  commenter 
suggested  it  might  start  earlier  to  allow 
the  distant  water  fleet  to  take  advantage 
of  the  high  demand  for  swordfish  in 
early  July. 

Response:  NMFS  agrees  that  a  split 
season  is  not  necessary  in  the  South 
Atlantic  fishery  and  is  establishing  a 
single  annualfishing  period  for  the 
South  Atlantic  swordfish  fishery.  Under 
this  scenario,  fishing  years  (and  the 
annual  quota)  begin  June  1  and  continue 
until  the  quota  is  caught.  NMFS 
recognizes  that  economic  factors 
determine  preferences  for  fishing 
seasons  in  different  geographic  areas 
and  is  currently  considering  alternatives 
in  the  HMS  FMP  that  would  adjust  the 
start  of  the  fishing  year. 

Quota  Adjustment  Procedures 

Comment  A  commenter 
recommended  that  NMFS  quickly 
finalize  1997  landings  estimates  in  order 
for  fishermen  to  benefit  from  the 
carryover  of  unused  1997  North  Atlantic 
and  South  Atlantic  swordfish  quotas. 

Response:  NMFS  agrees.  By  this  rule 
NMFS  is  streamlining  the  quota 
carryover  procedures  in  order  to 
maximize  the  benefit  to  swordfish 
fishermen.  Under  the  new  procedures 
carryovers  are  established  by  notice 
action  rather  than  by  an  extended 
rulemaking  action. 

Comment  Two  commenters 
recommended  establishing  a  swordfish 
evaluation  panel  of  industry 
representatives  to  improve  relations 
between  NMFS  and  the  commercial 


swordfishing  industry.  They  believe  that 
a  panel  would  improve  the  accuracy  of 
swordfish  landings  projections  made  by 
NMFS.  One  commenter  indicated  that 
the  HMS  Advisory  Panel  is  a  poor 
replacement  for  developing  a 
"reasonable  swordfish  evaluation  panel 
process." 

Response:  NMFS  does  not  believe  that 
the  establishment  of  such  a  panel 
(which  would  have  to  comply  with  the 
Federal  Advisory  Committee  Act)  is 
warranted.  NMFS  will  consult  on  long 
term  quota  adjustments  necessary  to 
prevent  overfishing  with  the  Magnuson- 
Stevens  Act  advisory  panels  during 
discussions  on  the  need  to  amend  the 
FMP.  For  short-term  carryover 
adjustments  to  quotas,  options  are 
limited,  with  reduced  need  for 
consultation. 

Offloading  of  Swordfish 

Comment  One  commenter  supported 
the  use  of  a  VMS  unit  if  Spanish  and 
Japanese  vessels  were  also  required  to 
use  one.  This  commenter  was  concerned 
about  the  confidentiality  of  the 
information  that  would  be  collected  by 
NMFS. 

Response:  NMFS  established  a 
voluntary  unilateral  swordfish  VMS 
program  to  benefit  U.S.  fishermen. 
However,  all  ICCAT  member  nations 
must  abide  by  a  1997  ICCAT 
recommendation  for  a  VMS  pilot 
program  by  1999.  Consistent  with  legal 
requirements,  NMFS  maintains 
confidentiality  of  VMS  data  submitted 
to  the  NMFS 

Office  of  Law  Enforcement. 

Comment  One  commenter  supported 
allowdng  vessels  with  a  VMS  unit  on 
board  to  transit  the  North  Atlantic 
Ocean  with  greater  than  15  South 
Atlantic  swordfish  on  board. 

Response:  NMFS  agrees  that 
offloading  of  South  Atlantic  swordfish 
in  northern  areas  provides  an  economic 
benefit  to  swordfish  fishermen  during 
closures  in  the  North  Atlantic.  However, 
NMFS  currently  requires  fishermen  to 
obtain  an  EFP  to  be  able  to  transit  the 
North  Atlantic  area  during  a  closed 
period  with  greater  than  15  swordfish 
on  board. 

Trip  Limits 

Comment:  One  commenter  stated  that 
there  should  be  no  trip  limit  in  the 
South  Atlantic  swordfish  fishery  due  to 
high  costs  incurred  while  fishing  in  that 
area. 

Response:  NMFS  will  not  implement 
trip  limits  in  the  South  Atlantic  fishery 
because  there  is  no  need  to  slow  the 
pace  of  the  fishery  at  this  time.  Trip 
limits  for  the  South  Atlantic  swon&sh 


fishery  will  be  considered  if  the  need 
,  arises  to  slow  the  pace'of  the  fishery. 
Comment  One  commenter  reiterated 
past  comments  that  support  trip  limits 
only  if  accompanied  by  restrictive 
measures  for  smaller  vessels  such  as  a 
days-between-landings  program.  This 
commenter  expressed  that  there  would 
be  a  reduced  likelihood  of  a  closure  in 
the  first  semi-annual  season  of  the  1998 
North  Atlantic  swordfish  fishery  due  to 
a  reduction  in  the  distant  water  fleet 
and  the  carryover  of  unharvested  1997 
quota. 

Response:  This  issue  needs  additional 
analyses  and  opportunity  for  pubUc 
comment.  Enforcement  is  a  particular 
concern  for  days-between-landings. 
NMFS  agrees  that,  to  the  extent 
practicable,  all  fishery  participants 
should  be  fairly  affected  by  any  effort 
controls  in  the  Atlantic  swordfish 
fisheries.  The  draft  HMS  FMP  includes 
a  re-proposal  for  limited  access  in  the 
swordfish  fishery.  Once  limited  access 
measures  are  in  place,  further  effort 
controls  can  be  considered. 

Changes  From  the  Proposed  Rule 

Based  on  comments  received  on  the 
proposed  rule,  a  single  season  quota  is 
established  for  the  South  Atlantic 
swordfish  fishery.  No  additional 
changes,  other  than  editorial  changes^ 
were  made  to  the  proposed  rule. 

Classification 

This  final  rule  is  published  under  the 
authority  of  ATCA  and  the  Magnuson- 
Stevens  Act.  The  Assistant 
Administrator  for  Fisheries  (AA), 
NOAA.  has  determined  that  the 
regulations  contained  in  this  rule  are 
necessary  to  implement  the 
recommendations  of  ICCAT  and  for  the 
domestic  management  of  the  Atlantic 
swordfish  fishery. 

NMFS  prepared  an  EA  for  this  final 
rule  with  a  finding  of  no  significant 
impact  on  the  hiunan  environment.  In 
addition,  an  RIR  was  prepared  with  a 
finding  of  no  significant  impact.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  implemented,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  follows.  The  quota  represents  an 
increase  relative  to  the  1997  quota, 
reflects  U.S.  fishing  effort  and  catch  in 
1993  and  1994,  and  is  not  overly 
restrictive.  As  a  result,  these  measures 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  comments  were  received 
that  changed  that  basis  for  the  original 
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certification.  Therefore,  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Because  this  rule  increases  the  harvest 
quota  for  swordfish  from  the  South 
Atlantic  swordfish  stock,  thereby 
extending  the  fishing  season  and 
reducing  the  likelihood  or  duration  of  a 
fishery  dosuro,  this  rule  relieves  a 
restriction  and  under  5  U.S.C.  553(d)(1) 
is  not  subject  to  a  delay  in  effective  date. 
To  the  extent  that  this  rule  implements 
certain  quota  adjustment  procedures 
that  will  expedite  carryover  of  North 
Atlantic  swordfish  quota  not  harvested 
in  the  1997  fishing  year,  the  AA,  under 
5  U.S.C.  553(d)(3),  finds  that  it  would  be 
contrary  to  the  public  interest  to  delay 
the  effective  date  of  the  new  procedures 
for  30  days.  NMFS  will  rapidly 
communicate  the  new  regulations  to 
fishery  participants  through  its  FAX 
network  and  HMS  Information  Line. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

NMFS  reinitiated  formal  consultation 
for  the  South  Atlantic  swordfish  fishery 
on  May  4, 1998,  under  section  7  of  the 
ESA.  The  Biological  Opinion  resulting 
from  this  consultation  was  issued  on 
August  5, 1998.  It  concluded  that 
continued  operationof  the  longline 
fishery  in  the  South  Atlantic  Ocean  may 
adversely  affect,  but  is  not  likely  to 
jeopardize,  the  continued  existence  of 
any  endangered  or  threatened  species 
imder  NMFS  jurisdiction. 

List  of  Sub|ectB  in  50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  September  23, 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  630  is  amended 
as  follows: 

PART  630— ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Anthority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C.  971  et  seq. 

2.  In  §  630.24,  paragraph  (a)(3)  is 
added;  paragraphs  (b),  and  (d)  through 
(f)  are  revised;  and  paragraphs  (g)  and 
(h)  are  removed  to  read  as  follows: 


f63a24 
(a)  •  '  • 

(3)  A  swordfish  possessed  on  board  or 
offloaded  from  a  vessel  that  used  or  had 
on  board  a  driftnet  during  its  ciurent  or 
most  recent  fishing  trip  in  waters  of  the 
North  and/or  South  Atlantic  Oceans 


(including  the  Gulf  of  Mexico  and 
Caribbean  Sea)  will  be  deemed  to  have 
been  harvested  by  a  driftnet. 

(b)  Directed-fishery  quotas.  (1)  The 
annual  directed  fishery  quota  for  the 
North  Atlantic  swordfish  stock  for  the 
period  June  1, 1998,  through  May  31, 
1999,  is  2,098.6  mt  dw.  of  which  2,057 
mt  dw  is  allocated  for  the  longline/ 
harpoon  fishery  and  41.6  mt  dw  is 
allocated  for  the  driftnet  fishery.  The 
allocation  for  the  longline/harpoon 
fishery  is  divided  into  two  equal 
semiannual  quotas  of  1.028.5  mt  dw, 
one  for  the  period  June  1  through 
November  30. 1998.  and  the  other  for 
the  period  December  1. 1998,  through 
May  31. 1999. 

(2)  The  annual  directed  fishery  quota 
for  the  North  Atlantic  swordfish  stock 
for  the  period  June  1. 1999.  through  May 
31,  2000,  is  2,033.2  mt  dw,  of  which 
1,993  mt  dw  is  allocated  for  the 
longline/harpoon  fishery  and  of  which 
40.2  mt  dw  is  allocated  for  the  drift 
gillnet  fishery.  The  allocation  for  the 
longline/harpoon  fishery  is  divided  into 
two  equal  semiannualquotas  of  996.5  mt 
dw.  one  for  the  period  Jtme  1  through 
November  30, 1999,  and  the  other  for 
the  period  December  1, 1999,  through 
May  31.  2000. 

(3)  The  annual  directed  fishery  quota 
for  the  South  Atlantic  swordfish  stock 
for  the  period  June  1. 1998.  through  May 
31. 1999.  is  289  mt  dw. 

(4)  The  annual  directed  fishery  quota 
for  the  South  Atlantic  swordfish  stock 
for  the  period  June  1. 1999.  through  May 
31.  2000.  is  289  mt  dw. 

(5)  The  annual  directed  fishery  quota 
for  the  South  Atlantic  swordfish  stock 
for  the  [>eriod  June  1.  2000.  through  May 
31.  2001.is289mtdw. 

•        *        *        •        • 

(d)  Annual  adjustments.  (1)  As 
necessary.  NMFS  will  reevaluate  the 
annual  directed  fishery  quotas  for  the 
North  and  South  Atlantic  swordfish 
stocks  and  the  annual  incidental  catch 
quota  for  the  North  AUantic  swordfish 
stock.  NMFS  will  consider  the  best 
available  scientific  information 
regarding  the  following  factors: 

(i)  Swordfish  stock  abundance 
assessments; 

(ii)  Swordfish  stock  age  and  size 
composition: 

(iii)  Catch  and  effort  in  the  swordfish 
fishery;  and 

(iv)  Consistency  with  ICCAT 
recommendations. 

(2)  Except  for  the  carryover  provisions 
of  paragraph  (d)(3),  of  this  section. 
NMFS  will  annoimce  any  adjustments 
to  the  annual  quotas  by  publication  of 
a  notice  in  the  Federal  Register. 
providing  for  a  30-day  TniniTnnm 


comment  period.  NMFS  will  prepare  a 
report  of  its  evaluations,  a  regulatory 
impact  review,  and  an  environmental 
assessment;  and  such  documents  will  be 
made  available  to  the  public.  NMFS  will 
take  into  consideration  all  information 
received  during  this  comment  period 
and  will  publidi  a  final  rule  in  the 
Federal  Register. 

(3)  If  consistent  with  applicable 
ICCAT  recommendations,  total  landings 
above  or  below  the  specific  North 
Atlantic  or  South  Atlantic  swordfish 
annual  quota  will  be  subtracted  fitim,  or 
added  to,  the  following  year's  quota  for 
that  management  area.  Any  adjustments 
to  the  12-month  directed  fishery  quota 
will  be  apportioned  equally  between  the 
two  semiannual  periods.  NMFS  will 
publish  notification  in  the  Federal 
Register  of  any  adjustment  and  of  the 
apportionment  made  tmder  this 
paragraph  (d)(3). 

(e)  Inseason  adjustments.  (1)  NMFS 
may  adjust  the  December  1  through  May 
31  semiannual  directed  fishery  quota 
and  gear  quotas  to  reflect  actual  catches 
during  the  June  1  through  November  30 
semiannual  period,  provided  that  the 
12-month  directed  fishery  and  gear 
quotas  are  not  exceeded. 

(2)  If  NMFS  determines  that  the 
annual  incidental  catch  quota  will  not 
be  taken  before  the  end  of  the  fishing 
year,  the  excess  quota  may  be  allocated 
to  the  directed  fishery  quotas. 

(3)  If  NMFS  determines  that  it  is 
necessary  to  close  the  directed  fishery, 
any  estimated  overharvest  or 
underharvest  of  the  directed  fishery 
quota  available  immediately  prior  to 
that  closure  will  be  used  to  adjust  the 
annual  incidental  catch  quota 
accordingly. 

(4)  NMFS  will  publish  notification  in 
the  Federal  Register  of  any  inseason 
adjustment  and  its  apportionment  made 
under  this  paragraph  (e). 

(f)  Gear  allocations.  If  NMFS 
determines  that  the  annual  or 
semiannual  directed  fishery  or 
incidental  catch  quotas  must  be 
adjusted  pursuant  to  paragraph  (d)  or  (e) 
of  this  section,  the  annual  or 
semiannual  gear  quotas  will  be  adjusted 
so  that  the  new  gear  quotas  represent 
the  same  proportion  (percentage)  of  the 
adjusted  quota  as  they  did  of  the  quota 
before  adj\istment.  provided  such 
adjusted  gear  quotas  are  consistent  with 
applicable  requirements  under  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Act. 

[FR  Doc  98-25928  Filed  9-24-98;  4:24  pm] 
MUMQ  COM  »10-a-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  644 

[Doctot  No.  98030505»-824S-02;  I.D. 
020398B] 

RIN  0648-nAK88 

Atlantic  Biilfishea;  Atlantic  Blue  Marlln 
and  Atlantic  White  Marlln  Minimum 
Size;  Billfiah  Tournament  Notification 
Requirementa;  Atlantic  Marlln  Bag 
Limit 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Interim  rule;  amendment; 

extension  of  expiration  date;  response  to 

comments;  request  for  conunents. 

summary:  By  interim  rule,  published  in 
the  Federal  Register  on  March  24, 1998, 
NMFS  increased  the  minimum  size 
limits  for  Atlantic  blue  merlin  (BUM) 
and  Atlantic  white  marlin  (Wl64) 
respectively,  and  required  operators  of 
tournaments  involving  any  Atlantic 
billfish  to  notify  NMFS  at  least  4  weeks 
prior  to  commencement.  NMFS  extends 
this  interim  rule  for  an  additional  180 
days,  and  amends  it  to  increase  the 
minimum  size  limit  for  Atlantic  BUM  to 
99  inches  LJFL  (251  cm);  establish  a 
recreational  bag  limit  of  one  Atlantic 
BUM  or  WHM  per  vessel  per  trip;  and 
grant  the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  authority  to 
adjust  the  bag  Umit.  The  intent  of  this 
amendment  and  extension  is  to 
continue  to  reduce  overfishing  of 
Atlantic  BUM  and  WHM,  and 
implement  the  recommendation  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Timas  (ICCAT), 
as  required  under  the  Atlantic  Tunas 
Convention  Act  (ATCA).  These  actions 
are  necessary  imtil  an  amendment  to  the 
Atlantic  Billfish  Fishery  Management 
Plan  is  proposed  and  approved,  and 
other  more  comprehensive  measures  as 
established  by  that  amendment,  are 
implemented  by  final  rule. 
DATES:  Effective  September  23, 1998,  the 
regulations  published  on  March  24, 
1998  at  63  FR  14030  are  extended 
through  March  19, 1999.  The 
amendments  in  this  rule  are  effective 
September  24, 1998  through  March  19, 
1999.  Comments  on  the  increase  in 
minimum  size  limit  for  Atlantic  BUM  to 
99  inches  LJFL  and  the  establishment  of 
an  Atlantic  marlin  bag  limit  must  be 
received  no  later  than  November  23, 
1998. 


ADDRESSES:  Comments  should  be 
mailed  to  Dr.  Rebecca  Lent,  Highly 
Migratory  Species  Management 
Division.  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Copies  of  this  document  and  documents 
supporting  this  action  are  available  from 
Buck  Sutter,  Highly  Migratory  Species 
Management  Division,  NMFS,  Southeast 
Regional  Office,  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 
Comments  regarding  tiie  coUection-of- 
information  requirement  contained  in 
this  extended  interim  rule,  as  amended. 
should  be  sent  both  to  one  of  the 
previous  addresses  and  to  the  Office  of 
Management  and  Budget  (0MB), 
Washington,  IX  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFOfMATION  CONTACT: 
Buck  Sutter,  813-570-5447;  fax:  813- 
570-5364. 

SUPPt-EMBITARY  INFORMATION:  Under 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  NMFS 
promulgated  an  interim  rule  (63  FR 
14030,  March  24, 1998)  that  increased 
the  minimum  size  limits  for  Atlantic 
BUM  and  WHM  to  96  inches  (244  cm) 
lower  jaw-foiic  length  (LJFL)  and  66 
inches  (168  cm)  LJFL.  respectively,  and 
required  operators  of  tournaments 
involving  any  Atlantic  billfish  to  notify 
NMFS  at  least  4  weeks  prior  to 
commencement.  The  interim  rule  was 
intended  to  reduce  overfishing  of 
Atlantic  BUM  and  WHM  and  to 
implement  a  recommendation  of  ICCAT 
to  reduce  Atlantic  BUM  and  WHM 
landings  by  25  percent  for  each  of  these 
species  from  1996  levels  and  to  improve 
current  monitoring,  data  collection,  and 
reporting  requirements.  The  interim  rule 
also  directly  responded  to  a  petition  for 
rulemaking  from  the  National  Fisheries 
Institute  (NFI),  received  on  July  28, 
1997,  which  recommended  mandatory 
registration  and  reporting  requirements 
for  all  billfish  tournaments.  NMFS 
announced  receipt  of  the  petition  in  a 
Federal  Register  notice  on  August  28, 
1997  (62  FR  45614),  and  made  copies 
available  to  interested  parties,  including 
members  of  the  Billfish  Advisory  Panel 
(AP).  A  discussion  of  the  management 
and  stock  status  of  Atlantic  BUM  and 
WHM,  ICCAT's  recommendation 
relating  to  Atlantic  billfish,  and  the 
need  for  interim  action  is  found  in  the 
preamble  to  the  interim  rule. 

The  increased  minimum  sizes  for 
Atlantic  BUM  and  WHM,  established  in 
the  original  interim  rule,  were  selected 
based  on  the  1994  to  1996  size 
distribution  of  recorded  landings  for 
those  species  and  were  calculated  to 
reduce  Atlantic  BUM  and  WHM 


landings  by  number  and  weight  during 
1998  to  provide  an  adequate  timeframe 
to  determine  whether  these  size 
measures  were  an  effective  means  to 
meet  U.S.  billfish  landing  caps  by  the 
end  of  1999,  The  ICCAT 
recommendation  restricts  U.S.  landings 
to  26.2  mt  whole  weight  (ww)  of  BUM 
and  2.48  mt  ww  of  WHM.  The  increased 
minimum  sizes  were  expected  to  reduce 
the  number  and  weight  of  landings  of 
Atlantic  BUM  by  46  percent  and  39 
percent,  respectively,  and  of  Atlantic 
WHM  by  both  number  and  weight  by  53 
percent  from  1996  levels. 

Hie  size  limits  established  in  the 
interim  final  rule  were  based  on  the  best 
available  information  at  the  time. 
However,  an  analysis  of  a  more 
extensive  database  that  includes  1997 
landings  has  since  been  completed.  This 
information  indicates  that  the  minimum 
size  of  96  inches  (244  cm)  LJFL  for 
Atlantic  BUM  may  not  be  adequate  to 
achieve  the  required  25  percent 
reduction  in  landings.  AppUcation  of  a 
96-inch  (244  cm)  LJFL  limit  on  the  size 
frequency  of  Atlantic  BUM  landed 
during  1995  to  1997  results  in  a 
reduction  in  landings  of  only  21  percent 
by  weight  and  32  percent  by  number, 
llierefore,  the  minimum  size  for 
Atlantic  BUM  must  be  increased  to  99 
inches  (251  cm)  LJFL  to  help  ensure  full 
compliance  with  the  1997  ICCAT 
recommendation,  with  a  projected 
reduction  in  landings  of  32.44  percent 
by  weight  and  44.33  percent  by  number. 
Application  of  a  66-inch  (168  cm)  LJFL 
limit  on  the  size  frequency  of  WHM 
landed  during  1995  to  1997  results  in  a 
projected  reduction  in  landings  of  42 
percent  by  weight  and  47  percent  by 
number.  While  this  reduction  in  WHM 
landings  is  less  than  the  interim  rule 
estimate  of  53  percent  by  weight  and  by 
nimiber,  it  is  still  sufficient  for 
compliance  with  the  1997  ICCAT 
recommendation.  Therefore,  this 
extended  interim  rule,  as  amended, 
maintains  the  66-inch  (168  cm)  LJFL 
minimum  size  for  Atlantic  WHM. 

A  complicating  factor  in  evaluating 
minimum  size  for  the  recreational 
billfish  fishery  is  the  source  of  data  used 
to  evaluate  management  alternatives. 
Actual  landings  (weight,  number,  and 
size  distributions)  by  U.S.  recreational 
anglers  are  unknown;  minimum  landing 
estimates  are  calculated  from  billfish 
tournaments  and  from  the  Large  Pelagic 
Survey  (LPS).  The  only  available  size 
distribution  data  are  collected  frxim  the 
Recreational  Billfish  Survey  of 
tournaments,  and  it  is  imknown 
whether  this  information  accurately 
reflects  the  true  distribution  of 
recreational  landings.  Although  the  use 
of  increased  minimum  sizes  will  reduce 
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the  number  of  fish  that  are  landed  and 
provide  inunediate  reductions  in 
current  Hshing  mortality  levels,  the 
exact  impact  on  the  total  mortality  is 
unknown,  since  size  limits  and  resulting 
landing  reduction  estimates  were  based 
on  fish  taken  only  during  fishing 
tournaments. 

The  impact  ofiiandling  or  release 
mortality  must  also  be  considered  in 
evaluating  the  effectiveness  of  any 
management  measure  requiring  the 
release  of  live  fish  (e.g.,  fish  less  than 
the  minimum  size).  Accurate  measures 
of  release  mortality  are  complicated  by 
a  variety  of  factors,  including  fishing 
techniques  (e.g.,  type  of  tackle  and  bait, 
length  of  fight),  location  on  fish  of 
hooking,  water  temperature,  handling 
time,  size  of  the  fish,  and  many  other 
parameters. 

Considering  the  limits  the  above 
factors  place  on  using  minimum  sizes  as 
the  only  measure  for  complying  with 
the  ICCAT  recommendation,  NMFS  also 
amends  the  interim  rule  to  establish  a 
recreational  bag  limit  of  one  Atlantic 
marlin  (either  BUM  or  WHM)  per  vessel 
per  trip.  NMFS  also  amends  the  interim 
rule  to  grant  the  AA  the  authority  to 
adjust  the  bag  limit,  with  3-days  notice, 
including  an  adjustment  to  a  zero  bag 
limit.  This  will  allow  the  bag  limit  to  be 
reduced  to  zero  when  the  recommended 
ICCAT  landing  cap  of  26.2  mt  ww 
Atlantic  BUM  and  2.48  mt  ww  WHM 
(25  percent  reduction  from  1996 
Atlantic  BUM  and  WHM  landings)  is 
reached. 

Retention  of  more  than  one  billfish  (of 
any  species)  during  a  recreational  trip  is 
relatively  rare.  It  has  been  estimated  that 
over  70  percent  of  recreational  trips  do 
not  result  in  a  landed  billfish  (Fisher 
and  Ditton,  1992).  There  are  occasional 
trips,  however,  where  more  billfish  are 
encountered,  and  limiting  landings  to 
one  fish  per  vessel  could  significantly 
reduce  fishing  mortality.  One  concern 
associated  with  bag  limits  is  that 
"culling"  of  fish  could  occur,  that  is  the 
retention  of  several  fish  until  fishing  is 
completed,  then  the  retention  of  the  bag 
limit.  However,  given  the  conservation 
ethics  of  most  billfish  anglers,  culling  is 
not  anticipated  to  be  a  problem. 
Therefore,  the  extended  interim  rule,  as 
amended,  would  establish  a  one  marlin 
(either  BUM  or  WHM)  per  vessel,  per 
trip  bag  limit.  The  AA  would  have  the 
authority,  under  this  alternative,  to 
adjust  the  bag  limit  with  a  3-day  notice, 
including  a  zero  bag  limit. 

In  a  survey  of  recreational  billfish 
anglers  who  participate  in  billfish 
tournaments,  Fisher  and  Ditton  (1992) 
found  that  50.1  percent  of  the  sample 
population  either  was  neutral  or  agreed 
with  a  one  billfish  per  vessel,  per  day 


bag  limit.  Interestingly,  results  of  the 
mail  survey  by  Fisher  and  Ditton 
indicated  that  more  anglers  supported  a 
zero  bag  limit  (74.2  percent  were  either 
neutral  or  in  agreement  with  this 
action).  At  their  September  1998 
meeting,  Billfish  AP  members  supported 
a  one  billfish  per  vessel,  per  trip  bag 
limit,  but  were  opposed  to  granting  the 
AA  authority  to  reduce  the  bag  limit  to 
zero. 

Shortly,  NMFS  will  propose  an 
amendment  to  the  Atlantic  Billfish 
FMP,  that  includes  a  comprehensive  set 
of  management  measures  addressing 
overfishing  and  long-term  rebuilding  of 
overfished  Atlantic  billfish,  including 
BUM  and  WHM,  and  will  propose 
regulations  implementing  these 
measures.  To  allow  time  for  the  FMP 
Amendment  emd  rulemaking  processes 
to  be  completed,  the  interim  rule  needs 
to  be  extended  to  ensure  that  1999  BUM 
and  WHM  landings  are  at  least  25 
percent  below  1996  levels  as  required 
by  the  ICCAT.  Therefore,  in  addition  to 
the  amendments  discussed  above,  the 
interim  rule,  which  would  otherwise 
expire  on  September  23, 1998,  is 
extended  through  March  19, 1998. 

Comments  Received  to  Date 

A  4-week  notification  requirement  for 
tournaments  involving  Atlantic  billfish 
was  originally  included  in  a  proposed 
rule  to  consolidate  regulations  for 
Atlantic  Migratory  Species  Fisheries  (61 
FR  57361,  November  6, 1996).  Five 
public  hearings  were  held  to  receive 
comments  on  the  proposed  consolidated 
rule.  Comments  addressing  billfish 
tournament  requirements  were  also 
received  by  mail  and  fax  and  were 
summarized  in  the  interim  rule,  along 
with  responses  to  these  comments. 

Subsequent  to  the  publication  of  the 
interim  rule,  seven  public  hearings, 
announced  in  the  Federal  Register  on 
April  9, 1998,  were  held  to  receive 
comments.  NMFS  found  no  opposition 
to  the  interim  rule  regulations  at  these 
hearings.  There  were  13  letters  received 
during  the  comment  period;  5  of  these 
did  not  address  the  interim  rule. 
Comments  pertaining  to  Atlantic  billfish 
management  issues  beyond  the  scope  of 
the  interim  rule  will  not  be  addressed 
here.  There  was  general  support  for  the 
interim  management  measures; 
responses  to  additional  comments  on 
the  interim  rule  are  provided. 

Responses  to  Comments 

Comment  1 :  One  commenter  stated 
concern  that  the  tournament  reporting 
requirements  should  help  to  monitor 
billfish  mortality  but  doubted  if  the 
universe  of  tournaments  is  known  or 
even  closely  estimated. 


Response  1:  NMFS  agrees  that  the 
universe  of  tournaments  is  not  known, 
and  plans  to  use  the  tournament 
registration  requirement  to  better 
estimate  the  total  number  of 
tournaments.  Additional  measures  to 
monitor  Atlantic  billfish  landings  are 
being  considered  in  the  development  of 
the  Atlantic  Billfish  FMP  amendment. 

Comment  2:  The  NFI  found  it  difficult 
to  verify  the  statement  that  landings  will 
be  reduced  by  46  percent  by  number 
and  39  percent  by  weight  for  Atlantic 
BUM  and  by  53  percent  by  both  number 
and  weight  of  Atlantic  WHM  and  that 
these  figures  should  be  based  on 
cumulative  frequency  distribution  plots 
or  suitable  tables  listing  the  numbers  of 
Atlantic  BUM  and  WHM  sampled  by 
LJFL.  This  commenter  also  felt  that  the 
rule  should  explicitly  state  the 
assumptions  underlying  conclusions 
about  the  effect  that  larger  minimum 
sizes  will  have  on  total  recreational 
billfish  landings  based  on  the  existing 
sample  size  frequency. 

Response  2:  NMFS  agrees.  The 
Atlantic  BUM  and  WHM  minimum 
sizes  and  associated  reductions  in 
landings  established  in  the  existing 
interim  final  rule  were  based  on  the  best 
available  information  at  the  time.  . 
However,  further  analysis  using 
subsequent  information,  which  includes 
1997  Atlantic  BUM  and  WHM  landings, 
indicates  that  the  resultant  reductions  in 
landings  fit)m  the  increased  minimum 
size  were  overestimated.  A  discussion  of 
the  new  analysis  and  its  results  is 
mentioned  in  the  section  of 
supplementary  information.  Further 
detail,  as  requested  by  NFI,  is  contained 
in  the  EA/RDl  document  supporting  this 
action. 

Comment  3:  The  Blue  Water 
Fishermen's  Association  (BWFA) 
supported  the  interim  measures  but 
stated  that  these  measures  alone  are  not 
sufficiently  strict  to  ensure  that  the 
United  States  meets  ICCAT  Atlantic 
BUM  and  WHM  landing  caps  and 
recommendations.  BWFA  wants  the 
interim  rule  to  be  implemented  in 
concert  with  strict  quota  monitoring  to 
ensure  that  ICCAT  caps  are  not 
exceeded.  There  were  three  other 
written  comments  expressing  similar 
concern. 

Response  3:  NMFS  also  agrees  that  the 
increases  in  minimum  sizes  of  Atlantic 
marlin  may  not  be  adequate  to  achieve 
the  required  25-percent  reduction  in 
Atlantic  BUM  and  WHM  landings. 
Fxuther  the  interim  rule  is  being 
amended  to  ensure  that  the  ICCAT 
recommendation  is  met.  The  minimum 
size  for  BUM  has  been  increased  to  99 
inches  LJFL.  In  addition,  NMFS  is 
establishing  a  one  Atlantic  marlin  per 
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vessel,  per  trip  bag  limit  and  is  granting 
the  AA  the  authority  to  adjust  the  bag 
limit  Mrith  a  3-day  notice,  including 
adjusting  to  a  zero  bag  limit.  Additional 
conservation  measures  to  ensure  that 
the  United  States  meets  ICCAT  landing 
caps  and  recommendations  are  being 
developed  as  part  of  the  Atlantic  Billfish 
FMP  amendment. 

Conunent  4:  BWFA  commented  that 
NMFS  should  also  implement  a  strict 
"landing  tag"  program  immediately  to 
ensure  that  the  quota  is  not  exceeded. 
Similariy.  NFI  recommended  that  NMFS 
require  all  tournaments  to  obtain  a 
permit  to  land  and/or  tai^get.  in  the  case 
of  oatch  and  release  tournaments. 
Atlantic  marlin. 

Response  4:  NMFS  is  considering 
requiring  a  landing  tag  to  be  affixed  to 
all  recreationally  landed  Atlantic 
billfish  as  part  of  the  Atlantic  Billfish 
FMP  amendment.  However,  the  success 
of  such  a  tagging  program  is  dependent 
on  self-reporting,  and  evra  then,  it 
would  not  ensure  that  the  ICCAT 
recommended  landing  cap  is  not 
exceeded.  More  comprehensive 
management  measures  are  being 
developed  as  part  of  the  Atlantic  Billfish 
FMP  amendment 

Conunent  S:  NFI  is  disappointed  with 
the  reporting  requirements  of  the 
interim  rule  and  concerned  that  NMFS  * 
failure  to  implement  anything  more 
than  a  negligible  improvement  in 
billfish  monitoring  will  jeopardize 
compliance  with  the  ICCAT 
recommendation  and  undermine  the 
credibiUty  of  the  United  States  in  the 
ICCAT  forum.  BWFA  also  comments 
that  the  United  States  has  failed  to 
mcHiitor  the  recreational  sector  after 
years  of  advocating  strict  commercial 
measures  and  that  the  disparity  in 
treatmoit  imdermines  our  credibiUty  at 
ICCAT.  Both  NH  and  BWFA 
commented  on  how  much  of  the  e£Fort 
by  U.S.  recreational  fishermen  goes 
entirely  unregulated,  undetected,  and 
undocumenteid.  NFI  specifically 
ccMnmented  that  NMFS  ignored  billfish 
IwnHingg  from  private  and  charter 
fishing  activities  not  associated  with 
tournaments  and  ignores  comments  that 
NFI  and  other  organizations  have 
submitted  over  several  years  cm  the 
need  to  improve  monitoring  of 
recreation^  fisheries  for  Atlantic  marlin 
and  sailfish.  especially  for  charter  and 
tournament  businesses.  Nine  additional 
commenters  expressed  concern  about 
discriminatory  regulations,  and  they 
want  NMFS  to  hold  the  sportfishing 
sector  accountable  far  its  associated  fish 
mortalities. 

Response  5:  NMFS  agrees  that  all 
sectors  of  the  billfish  fishery  must  be 
held  accountable  for  their  associated 


billfish  mortality.  These  interim 
management  measures  are  intended 
only  as  initial  actions  until  a  more 
comprehensive  set  of  management 
measures  can  be  implemented.  ActicHis 
to  improve  monitoring,  including 
private  and  charter/party  vessels,  are 
being  developed  for  both  the  proposed 
Billfish  Amendment  and  the  pn^>osed 
HMS  FMP.  Alternatives  include 
requiring  (1)  permits  and  lo^xxik 
reporting  for  charter/headboat 
operati(xis  targeting  Atlantic  highly 
migratory  species:  (2)  observer  coverage 
onboard  charter/headboats  targeting 
highly  migratory  species;  (3)  a  landing 
tag  to  be  afBxed  to  all  recreationally 
landed  Atlantic  Billfish;  and  (4)  vessel 
permits  for  all  U.S.  registered  vessels 
fishing  recreationally  for  Atlantic  highly 
migratory  species. 

Conunent  6:  BWFA  requested  that 
NMFS  require  every  tournament  to 
submit  data  on  catches  and  effort,  not 
just  selected  tournaments.  NFI 
requested  that  there  be  100  percent 
toumammt  reporting  selection  until  a 
statistically  based  sampling  jHogram  is 
implemented. 

Response  6:  The  total  number  of 
tournaments  held  is  unknown.  Since 
implementation  of  the  toiunament 
registration  requirement.  114 
tournaments  have  registered.  NMFS 
anticipates  the  mmiber  of  tournaments 
registered  will  increase  as  public 
outreach  expands.  A  statistically  baaed 
sample  of  toiunaments  will  be  selected 
for  reporting  in  order  to  reduce  the 
potential  burden  cm  NMFS  and  oa 
tournament  directors.  Currently,  all 
registered  tournaments  that  land  billfish 
must  submit,toumament  reports.  Until  a 
statistically  based  sampling  program  is 
implemented,  all  tournaments  be  100 
percent  tournaments  will  be  required  to 
report. 

CUasification 

NMFS  extends  the  interim  rule 
published  on  March  24. 1998.  at  63  FR 
14030,  as  amended,  for  180  days.  As 
authorized  by  section  305(c)(3)(B)  of  the 
Magnuson-Stevens  Act.  an  interim  rule 
may  be  extended  for  an  additional  180 
days  provided  the  public  has  had  an 
opportimity  to  comment  on  the  interim 
rule  and.  at  the  time  of  this  extensicm. 
a  proposed  plan  amendment  to  address 
the  overfishing  on  a  permanent  basis  is 
being  actively  pursued.  The  public  has 
had  opportimity  to  comment  on  the 
interim  rule  as  noted  in  the 
supplementary  information  section. 
These  comments  were  considered  in 
determining  the  amendment  and 
extension  of  this  interim  rule,  and 
responses  to  commoits  have  been 
provided.  The  Billfish  AP  ccnnmented 


on  various  aspects  of  this  extended  rule, 
as  amended,  at  their  September  1998 
meeting.  NMFS  is  preparing  an 
amendment  to  the  Atlantic  Billfish  FMP 
outlining  a  rebuilding  plan  and 
concomitant  management  strategies  to 
reduce  bycatch  and  bycatch  mortality, 
llie  amendment  is  being  developed 
using  the  best  possible  science  and 
input  fiYun  the  Billfish  AP.  and  various 
outreach  forums  will  ensure  pubUc 
input  into  this  process. 

The  AA  has  detennined  that  this 
extension  of  the  interim  rule  is 
necessary  to  cootinue  to  reduce 
overfishing  of  BUM  and  WHM  and  to 
meet  U.S.  obligations  under  ICCAT.  The 
extension  of  the  interim  rule  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

The  actions  set  forth  in  the  extended 
interim  rule  respond  to  the  over- 

Xitatim  of  these  resources  in  the 
tic  Ocean  and  to  the  need  to 
improve  current  monitoring,  data 
ooUection,  and  reporting  procedures,  as 
well  as  to  prmnote  the  release  of  Uve 
billfish.  The  United  States  is  also 
obligated,  under  ATCA,  to  implement 
ICCAT  recommendations.  Failure  to 
implement  these  actions  in  a  timely 
maniiwr  may  result  in  Eailure  to  meet 
ICCAT  obl^ations  and  increase  the 
need  for  more  severe  restrictions  in  the 
future. 

The  AA  has  detennined  that,  under  5 
U.S.C  5S3(b)(B).  there  is  good  cause  to 
waive  the  requirement  fat  prior  notice 
and  an  opportunity  for  public  commrait 
as  such  procedures  would  be  contrary  to 
the  public  interest.  The  modifications  in 
this  riile  are  necessary  to  ensure 
compliance  with  international  legal 
obligations.  Additionally,  these 
modificaticms  were  discussed  in  a 
public  AP  meeting.  To  ensure  wide 
circulation  of  the  extended  interim 
measures,  as  amended,  NMFS  will  worin 
with  the  Billfish  AP,  recreational  fishing 
organizations,  sportfishing  media,  and 
filling  tournaments  known  to  involve 
billfish.  to  notify  affected  entities.  In 
additimi.  notice  will  be  provided 
through  the  HMS  FAX  networii:  and 
NOAA  weather  radio. 

Further,  under  5  U.S.C  553(d)(3).  the 
AA  has  detennined  that  there  is  good 
cause,  as  explained  above,  to  waive  the 
30-day  delay  in  effective  date.  NMFS 
will  rapidly  communicate  the  new 
regulations  to  fishery  participants 
through  its  FAX  networic.  HMS 
Infcumation  Line,  billfish  brochure,  and 
NOAA  weather  radio.    • 

The  extension  of  this  interim  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
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to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  control  number.  This 
extended  interim  rule  contains  the  same 
collection-of-information  requirement 
subject  to  the  PRA.  Fishing  tournament 
registration  and  selective  reporting  in 
§  644.10  have  already  been  approved  by 
OMB  imder  control  number  0648-0323 
and  estimated  at  10  minutes  per  report. 
Send  conmients  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection-of-information  requirement 
including  su^estions  on  how  to  reduce 
or  eliminate  this  burden  to  NMFS  and 
OMB  (see  ADDRESSES). 

Because  prior  notice  and  an 
opportimity  for  public  comment  are  not 
required  to  be  provided  for  the 
extension  of  this  interim  rule  by  5 
U.S.C.  553,  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

List  of  Subjects  in  50  CFR  Part  644 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  23, 1998. 

Andraw  A.  RoMnber^ 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  644  is  amended 
as  follows: 

50  CFR  CHAPTER  VI 

PART  644— ATLANTIC  BILLFISHES 

1.  The  authority  citation  for  part  644 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  Section  644.21  is  amended  by 
suspending  paragraph  (e)  and  adding 
paragraph  (f).  effective  from  September 
24, 1998,  through  March  19. 1999,  to 
read  as  follows: 

1644^1    Size  limits. 


(f)  The  following  minimimi  size 
limits,  expressed  in  terms  of  lower  jaw- 
fork  lengdi  (LJFL),  apply  for  the 
possession  of  billfish  shoreward  of  the 
outer  boimdary  of  the  EEZ.  regardless  of 
where  caught: 

(1)  Blue  marlin-99  inches  (251  cm] 

(2)  White  marlin-66  inches  (168  cm) 

(3)  Sailfish-57  inches  (145  cm) 

3.  Section  644.26  is  added,  effective 
fit>m  September  24, 1998,  through 
March  19, 1999,  to  read  as  follows: 


§644.26    Catch  UmitS. 

(a)  Only  one  Atlantic  marlin  (either  a 
blue  marlin  or  a  white  marlin)  may  be 
possessed  or  landed  per  vessel  per  trip. 

(b)  If  he  determines  after  considering 
the  most  recent  tournament  and  other 
landings  data  that  such  action  is 
necessary  to  comply  international 
obligations,  the  Assistant  Administrator 
may  increase  or  reduce  the  catch  limit, 
including  reduction  to  zero  Atlantic 
marlin  per  vessel  per  trip.  The  Assistant 
Administrator  will  publish  a  notice  in 
the  Federal  Register  of  any  adjustment 
in  the  allowable  catch  limit  per  trip 
under  this  paragraph. 

[PR  Doc.  98-25951  Filed  9-24-98;  1:23  pm] 
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DEPARTMEFfT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Admlniatration 

50CFRPart648 

[Doclwt  No.  980318065-8241-02;  1.0. 
030698B] 

RIN  0648-AK68 

Atlantic  Sea  Scallop  Fishery; 
Extension  of  Interim  Final  Rule 
Implementing  Area  Closures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Interim  final  rule;  extension  of 

expiration  date. 

SUMMARY:  NMFS  extends  the  existing 
closures  to  scallop  fishing  of  two  Mid- 
Atlantic  areas  for  an  additional  180 
days.  These  closures  would  have 
expired  on  September  28, 1998.  The 
extensions  are  necessary  to  continue 
protection  of  high  concentrations  of 
juvenile  scallops  while  permanent 
measures  are  being  developed  by  the 
New  England  Fishery  Management 
Coimcil  (Coimdl). 

DATES:  Effective  September  28. 1998,  the 
interim  final  rule  published  March  31. 
1998,  beginning  at  63  FR  15324  is 
extended  through  March  26. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones.  Fishery  Policy  Analyst.  978- 
281-9273. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  December  1997.  the  New  England 
and  Mid-Atlantic  Fishery  Management 
Councils  (Councils)  initially  requested 
interim  action  to  implement 
management  measures  for  the  scallop 
fishery,  which  close  an  area  south  of 


Hudson  Canyon  and  a  specific  area  off 
Virginia  Beach  to  scallop  fishing.  An 
interim  rule  to  immediately  implement 
these  measures  was  published  on  March 
31, 1998  (63  FR  15324),  with  effective 
dates  of  April  3, 1998,  through 
September  27, 1998.  A  full  discussion  of 
the  status  of  the  scallop  stock  and  the 
need  for  interim  action  is  foimd  in  the 
preamble  to  the  interim  rule  and  is  not 
repeated  here.  No  comments  were 
received  during  the  comment  period. 

In  August  1996,  the  Cotmdl  adopted 
these  same  measiues  as  part  of  proposed 
Amendment  7  to  the  Atlantic  Sea 
Scallop  Fishery  Management  Plan 
(FMP).  The  Council  also  voted  to  adjust 
the  days-at-sea  reduction  schedule  and 
to  implement  a  10-year  stock  rebuilding 
program  beginning  in  the  1999  fishing 
year  to  eliminate  overfishing  and 
comply  with  the  requirements  of  the 
Sustainable  Fisheries  Act.  The  Coimcil 
plans  to  submit  Amendment  7  to  the 
FMP  in  October  1998.  However,  if 
Amendment  7  is  approved,  the  final 
rule  to  implement  it  will  not  be 
published  before  the  end  of  the  effective 
period  of  the  interim  rule,  thus  allowing 
a  lapse  between  the  end  date  of  the 
interim  rule  and  the  final  rule 
implementing  Amendment  7.  This 
could  leave  the  already  overfished 
scallop  stock  unprotected  bom 
increased  exploitation.  Both  Coiuicils 
expressed  support  for  the  extension  of 
the  interim  action  at  their  August  1998 
meetings.  Extending  an  interim  action 
for  up  to  an  additional  180  days  is 
authorized  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  publication 
in  the  Federal  Register,  provided  the 
public  has  had  an  opportunity  to 
comment  on  the  interim  measure,  and, 
in  the  case  of  a  Cotmcil 
recommendation  for  interim  measures, 
the  Council  is  actively  preparing  an 
FMP,  plan  amendment,  or  proposed 
regulations  to  address  the  ovei^shing  on 
a  permanent  basis.  This  action  meets 
both  requirements.  The  Council  will 
soon  submit  Amendment  7,  which  will 
address  overfishing  on  a  permanent 
basis,  and.  the  interim  final  rule  that 
implemented  these  closures  requested 
public  comment  on  the  measures  (no 
comments  were  received  during  the 
comment  period).  The  extension  woidd 
be  in  efiiect  from  September  28, 1998, 
through  March  26, 1999,  or  until 
regulations  implementing  Amendment  7 
become  effective. 

Classification 

NMFS  has  determined  that  this  rule  is 
necessary  to  reduce  overfishing  of  sea 
scallops  and  is  consistent  with  the 
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Magnuson-Stevens  Act  and  with  other 
applicable  laws.  The  public  is  aware 
that  the  Councils  have  requested  this 
action  and  had  an  opportunity  to 
comment  on  it  at  Council  meetings. 

A  delay  in  action  to  reduce 
overRshing  increases  the  likelihood  of  a 
loss  of  long-term  productivity  of  the  sea 
scallop  resource  and  increases  the 
probable  need  for  more  severe 
restrictions  in  the  future.  Accordingly, 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B),  the  Assistant 
Administrator  finds  that  these  reasons 
constitute  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
the  opportimity  for  public  comment 
because  such  procedures  would  be 
contrary  to  the  public  interest. 
Similarly,  the  need  to  implement  these 
measures  in  a  timely  manner  to  address 
overfishing  of  sea  scallops  constitutes 
good  cause  imder  5  U.S.C.  553(d)(3)  to 
waive  the  30-day  delay  in  effectiveness. 

This  interim  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibih'ty  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

List  of  Subjects  in  SO  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  22, 1998. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
{FR  Doc.  9S-25933  Filed  9-24-98;  3:58  pm] 
mUMQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphertc 
Administration 

50  CFR  Part  679 

[Doelwt  No.  971 208297-8054-02;  I.D. 
0923980] 

Fislieries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Poliocic  in  Statistical 
Area  610  in  the  Gulf  of  Alasica 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  pollock  in  Statistical  Area 
610  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  fully  utilize  the 
1998  total  allowable  catch  (TAC)  of 
pollock  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  24, 1998,  until 
1200  hrs.  A.l.t..  September  25. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimdl 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(3)(ii). 
the  Final  1998  Harvest  Specifications  of 
Groundfish  for  the  GOA  (63  FR  12027, 
March  12, 1998)  established  the  amount 
of  the  1998  TAC  of  pollock  in  Statistical 
Area  610  in  the  GOA  as  29,790  metric 
tons  (mt). 

The  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
established  a  directed  fishing  allowance 
of  29.590  mt,  and  set  aside  the 
remaining  200  mt  as  bycatch  to  support 


other  anticipated  groundfish  fisheries. 
The  fishery  for  pollock  in  Statistical 
Area  610  in  the  GOA  was  closed  to 
directed  fishing  under  §  679.20(d)(l)(iii) 
on  September  14, 1998  (63  FR  49668, 
September  17, 1998). 

NMFS  has  determined  that  as  of 
September  22, 1998, 1,200  mt  remain  in 
the  directed  fishing  allowance. 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  pollock  in  Statistical 
Area  610  in  the  GOA  effective  1200  hrs, 
A.l.t.,  September  24, 1998. 

In  accordance  with  §679.20(d)(l)(iii), 
the  Regional  Administrator  finds  that 
this  directed  fishing  allowance  will 
soon  be  reached.  Current  information 
shows  the  catching  capacity  of  vessels 
catching  pollock  is  1,200  mt  per  day. 

NMFS  is  closing  directed  fishing  for 
pollock  in  Statistical  Area  610  of  the 
GOA  effective  1200  hrs,  A.l.t., 
September  25, 1998. 

All  other  closures  remain  in  full  force 
and  effect. 

Qassification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  pollock 
TAC.  Providing  prior  notice  and 
opportunity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Further  delay  would 
only  disrupt  the  FMP  objective  of 
providing  the  pollock  TAG  for  harvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Auduuity:  16  U.S.C.  1801  etseq. 

Dated:  September  24, 1998. 
Bruce  C.  Mordiead. 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fineries  Service. 
[FR  Doc  98-26032  Filed  9-24-98;  4:24  pm] 
BCLMQ  CODE  ISIO-a-F 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Part  1301 

Notic*  of  Meeting 

agency:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  whether  to  adopt  as  a  Final 
rule  the  Proposed  Rule  to  amend  the 
airrent  Compact  Over-order  Price 
Regulation  to  exclude  milk  from  the 
pool  which  is  either  diverted  or 
transferred,  in  bulk,  out  of  the  Compact 
regulated  area.  Matters  relating  to 
administration  and  the  price  regulation 
to  include  the  reports  and 
recommendations  of  the  Commission's 
standing  Committees  and  action  upon  a 
Proposed  Amendment  to  the  Bylaws  as 
noticed  to  the  Commission  at  the 
September  2, 1998  are  also  scheduled. 

QATE8:  The  meeting  is  scheduled  for 
Wednesday,  October  7, 1998  to 
commence  at  9:00  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Quechee  Club,  1  River  Road  in 
Quechee,  Vermont. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street,  PO  Box  1058, 
Montpelier,  VT  05601.  Telephone  (802) 
229-1941. 

Authority:  7  U.S.C.  7256. 
Kenneth  Beckerr 

Executive  Director. 

(FR  Doc.  98-25966  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1464 
RIN  0660-AF52 

Tobacco— Importer  Assessments 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  definition  of  de  minimis 
special  entries  in  the  tobacco  program 
regulations  which  applies  to  the 
collection  of  the  "budget  deficit"  and 
"no-net-cost"  assessments  on  certain 
kinds  of  imported  tobacco.  The  current 
de  minimis  special  entries  definition 
exempts  entries  of  unmanufactured 
imported  tobacco  of  5  kilograms  or  less 
if  certain  conditions  are  met.  This 
docummit  proposes  to  raise  the 
maximum  allowable  weight  to  100 
kilograms  to  save  administrative  cost 
without  compromising  the  purpose  of 
the  exemption. 

DATES:  Comments  on  this  rule  should  be 
in  writing  and  must  be  received  on  or 
before  October  29, 1998,  in  order  to  be 
assured  of  consideration.  Written 
comments  on  the  information  collection 
contained  in  this  rule  must  be  received 
on  or  before  November  30, 1998,  in 
order  to  be  assured  of  consideration. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments' to 
the  Director,  Tobacco  and  Peanuts 
Division,  USDA/FSA/TPD/STOP  0514, 
1400  Independence  Avenue,  SW, 
Washington  DC  20250-0514.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  in  room  5750-South 
Building,  USDA,  between  the  hours  of 
8:15  a.m.  and  4:45  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  McCarty,  USDA/FSA/TPD/STOP 
0514, 1400  Independence  Avenue,  SW, 
Washington  DC  20250-0514,  telephone 
(202)  720-6389,  E-mail 
DMCCARTY®wdc.fea.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and 
therefore  was  not  reviewed  by  0MB 
under  Executive  Order  12866. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evduation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983).  This  rule 
contains  no  Federal  mandates  imder  the 
regulatory  provisions  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

ExecutiTe  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  The  provisions  of  this  proposed 
rule  are  not  retroactive  and  preempt 
State  laws  to  the  extent  that  such  laws 
are  inconsistent  with  the  provisions  of 
this  proposed  rule.  Before  any  legal 
action  is  brought  regarding 
detenninations  made  imder  provisions 
of  7  CFR  part  1464,  the  administrative 
appeal  provisions  set  forth  at  7  CFR  780, 
and  those  of  7  CFR  part  11,  must  be 
exhausted. 

Paperwork  Reduction  Act 

The  information  collection  in  this 
regulation  has  been  approved  by  0MB 
tinder  the  Paperwork  Reduction  Act  of 
1995,  and  assigned  0MB  control 
number  0560-0148.  In  order  to  renew 
that  approval,  the  following  additional 
information  is  provided: 

Title:  Tobacco  Importer  Assessments 
Pr^Bm. 

OMB  Control  Number:  0560-0148. 

Type  of  Request:  Request  for  Approval 
of  a  Previously  Approved  Information. 


Federal  Register /Vol.  63,  No.  188  /  Tuesday.  September  29,  1998 /Proposed  Rules 


51865 


Collections  Package 

Abstract:  Importers,  of 
unmanufactured  tobacco  not  produced 
in  the  United  States,  are  required  to 
provide  information  regarding  the  type 
and  amount  of  tobacco  entered  for 
consumption  into  the  commerce  of  the 
United  States.  This  information 
collection  is  used  by  CCC  to  determine 
if  the  Budget  Deficit  Marketing 
Assessments  and  Importer  No-Net  Cost 
Assessments  have  been  remitted 
correctly  and  timely. 

Estimate  of  Burden:  Importer 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  15 
minutes  per  response. 

Respondents:  Tobacco  Importers. 

Estimated  number  of  Respondents: 
30. 

Estimated  number  of  Responses  per 
Respondent:  27. 

Estimated  total  annual  burden  on 
Respondents:  202.5  hours. 

Comment  is  sought  on  the 
information  collection  separate  from 
that  on  the  merits  of  the  rule.  Proposed 
topics  for  comment  on  the  collection 
requirements  include:  (a)  whether  the 
exemption  of  assessments  on  small 
quantities  of  tobacco  for  samples, 
research,  and  other  purposes  would 
reduce  burdensome  paperwork  without 
jeopardizing  revenue;  (b)  whether  the 
exemption  would  violate  the  intent  of 
the  budget  deficit  marketing  assessment 
and  importer  no-net-cost  assessment 
legislation  set  forth  at  sections  106, 
106A  and  106B  of  the  Agricultural  Act 
of  1949,  as  amended.  Comments  should 
be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  the 
Director,  Tobacco  and  Peanuts  Division, 
USDA/FSA/TPD/STOP  0514, 1400 
Independence  Avenue,  SW,  Washington 
DC  20250-0514. 

Background 

General  Provisions  of  the  Proposed  Rule 

With  respect  to  the  substance  of  the 
proposed  rule,  this  dociunent  proposes 
to  make  a  revision  in  the  definition  of 
de  minimis  special  entries  by  changing 
the  niunber  of  kilograms  of  imported 
tobacco,  classified  as  a  sample,  for  the 
purpose  of  certain  assessments,  from 
five  (5)  kilograms  or  less  to  one  hundred 
(100)  kilograms  or  less.  The  objective  is 
to  lessen  biudensome  paperwork  by 
importers  and  Commodity  Credit 
Corporation  (CCC)  without  jeopardizing 
revenue  or  violating  the  intent  of  the 
budget  deficit  marketing  assessment  and 
imp>orter  no-net-cost  assessment 
legislation  set  forth  at  sections  106, 
106A  and  106B  of  the  Agricultural  Act 


of  1949,  as  amended  (1949  Act). 
Implementing  regulations  for  the 
assessments  are  set  forth  at  7  CFR  part 
1464,  Subpart  B.  Under  those 
regulations,  as  provided  for  in  the  1949 
Act,  the  assessments  apply  only  to 
certain  kinds  of  imported  tobacco  and 
1464.102  and  1464.103  provide,  further, 
that  the  assessments  will  not  be 
collected  on  "de  minimus  special 
entries"  which  are  defined,  currently,  in 
1464.101  to  be  imports  of 
immanufactured  tobacco  when  the  total 
importation  at  any  time  or  on  any  date 
is  5  kilograms  or  less  and  such  tobacco 
is  imported  segregated  &t)m  other 
tobacco  for  use  as  samples,  for  research, 
or  other  use  approved  by  the  Director. 
Changing  the  quantity  threshold  to  100 
kilograms  should  still  provide  an 
accurate  test  for  identifying  non- 
commercial tobacco  entries  and  should 
produce  a  net  savings  in  light  of  the 
costs  involved  in  administering  the 
assessments  on  small  quantities. 

List  of  Subiects  in  7  CFR  Part  1464 

Importer  assessments.  Tobacco. 
Tobacco  loan  program. 

For  the  reasons  set  forth  in  the 
preamble,  CCC  proposes  to  amend  7 
CFR  part  1464  as  follows: 

PART  1464— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  1464  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1441, 1445, 
1445-1  and  1445-2;  15  U.S.C  714b.  714c 

2.  Section  1464.101  is  amended  by 
revising  the  definition  of  "de  minimis 
special  entries"  to  read  as  follows: 

§1464.101    DMnilions. 

•        *        *        *        * 

(b)rerais.  •  •  * 

De  minimis  special  entries.  Imports  of 
unmanufactured  tobacco  when  the  total 
importation  at  any  time  or  on  any  date 
is  100  kilograms  or  less  and  such 
tobacco  is  imported  segregated  from 
other  tobacco  for  use  as  samples,  for 
research,  or  other  use  approved  by  the 
Director. 
***** 

Signed  at  Washington,  DC,  on  September 
21, 1998. 
Keith  Kelly, 

Executive  Vice  President,  Conunodity  Credit 
Corporation. 
[FR  Doc.  98-25922  Filed  9-28-98;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  97-CE-21-AD] 

RiN  2120-AA64 

Airworthiness  Directives;  Mitsubishi 
Heavy  industries,  Ltd.  Models  MU-2B 
Series  Airplanes;  Notice  of  Public 
Meeting 

AGB4CY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  public  meeting; 
reopening  of  the  comment  period. 

summary:  This  notice  reopens  the 
comment  period  and  announces  a 
public  meeting  on  the  subject  proposed 
airworthiness  directive  (AD)  that  would 
apply  to  certain  Mitsubishi  Heavy 
Industries,  Ltd.  (Mitsubishi)  MU-2B 
series  airplanes.  The  proposed  AD 
would  require  incorporating  several 
modifications  to  the  operating  systems 
and  installing  a  placard  with  operating 
limitations  within  the  pilot's  clear  view^— 
The  purpose  of  the  meeting  is  to  discuss 
technical  issues  related  to  the  FAA's 
determination  that  AD  action  should  be 
taken  to  prevent  departure  from 
controlled  flight  and  to  assist  the  pilot 
in  detecting  ice  accumulation  on  the 
airplane  when  flying  in  icing  conditions 
that  exceed  the  airplane's  ice  protection 
capability,  which  could  result  in 
possible  loss  of  control  of  the  airplane. 
The  comment  period  is  being  reopened 
to  facilitate  collection  and  consideration 
of  data  concerning  these  technical 
issues. 

DATES:  The  public  meeting  will  be  held 
December  8, 1998,  at  9:00  a.m.,  in 
Kansas  Qty,  Missouri. 

Registration  will  begin  at  8:30  a.m.  on 
the  day  of  the  meeting. 

Comments  must  be  received  no  later 
than  December  29, 1998. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  following  location:  The 
Town  Pavillion  Conference  Center, 
Royal  A  &  B  Meeting  Room,  1111  Main 
Street,  Kansas  City,  Missouri  64106. 

Persons  who  are  unable  to  attend  the 
meeting  may  mail  their  comments 
(clearly  marked  with  the  docket 
number)  in  triplicate  to:  Federal 
Aviation  Administration,  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE-21- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Written  comments  to  the  docket  will 
receive  the  same  consideration  as 
statements  made  at  the  public  meeting. 
R>R  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
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public  meeting  and  questions  regarding 
the  logistics  of  the  meeting  should  be 
directed  to  Mr.  Larry  Werth,  AD 
Coordinator,  FAA,  Small  Airplane 
Directorate,  1201  Wahiut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone: 
(816)  426-3580;  facsimile  (816)  426- 
2066. 

Questions  concerning  the  proposed 
AD  should  be  directed  to  Mr.  John  Dow, 
Aerospace  Engineer,  FAA,  Small 
Airplane  Directorate,  1201  Walnut,  suite 
900,  Kansas  City.  Missouri  64106; 
telephone:  (816)  426-6934;  facsimile: 
(816) 426-2169. 
SUPPt.BMENTARY  INFORMATION: 

Participation  at  the  Public  Meeting  on 
the  Proposed  Airworthiness  Directive 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  10  days  prior  to  the 
meeting.  Such  requests  should  be 
submitted  to  Mr.  Larry  Werth  as  listed 
in  the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT  above,  and  should 
include  a  written  simunary  of  oral 
remarks  to  be  presented,  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 
date  specified  above  will  be  scheduled 
if  there  is  time  available  during  the 
meeting;  however,  the  names  of  those 
individuals  may  not  appear  on  the 
written  agenda.  The  FAA  will  prepare 
an  agenda  of  speakers  that  will  be 
available  at  the  meeting.  To 
accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested.  Those 
persons  desiring  to  have  available 
audiovisual  equipment  should  notify 
the  FAA  when  requesting  to  be  placed 
on  the  agenda. 

Background 

On  May  21, 1998.  the  Federal 
Aviation  Administration  (FAA) 
published  in  the  Federal  Register  (63 
FR  27872)  for  public  comment  a 
proposed  AD  that  would  apply  to 
certain  Mitsubishi  MU-2B  series 
airplanes.  The  proposed  AD  would 
require  incorporating  several 
modifications  to  the  operating  systems 
and  installing  a  placard  with  operating 
limitations  within  the  pilot's  clear  view. 

Service  history  of  the  affected 
airplanes  prompted  the  FAA  to  examine 
the  design  of  these  airplanes  and 
analyze  the  ability  of  the  pilots  of  these 
airplanes  to  fly  and  operate  in  icing 
conditions. 

The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  departure 
from  controlled  flight  and  to  assist  the 
pilot  in  detectifig  ice  accumulation  on 


the  airplane  when  flying  in  icing 
conditions  that  exceed  the  airplane's  ice 
protection  capability,  which  could 
result  in  possible  loss  of  control  of  the 
airplane. 

The  comment  period  on  the  proposed 
rule  closed  on  July  22, 1998.  Since  that 
time,  the  FAA  has  received  several 
additional  comments  and  has  been 
contacted  by  various  interested  parties. 
Records  of  these  contacts  are  included 
in  the  docket  for  this  rule. 

Based  on  the  content  of  the  comments 
and  the  interest  in  the  rule  expressed  by 
various  operators  and  other  interested 
parties,  the  FAA  has  determined  that  it 
is  in  the  public  interest  to  reopen  the 
comment  period  on  this  rule  in  order  to 
seek  additional  data. 

Accordingly,  the  FAA  will  conduct  a 
pubHc  meeting  in  Kansas  City,  Missouri, 
for  the  purpose  of  gathering  additional 
information. 

The  comment  period  on  the  proposed 
rule  will  remain  open  until  December 
29, 1998;  three  weeks  after  the  close  of 
the  meeting.  The  FAA  anticipates  that 
the  agency  and  the  industry  will  use  the 
public  meeting  as  a  forum  to  resolve 
questions  concerning  the  approach  used 
in  the  FAA's  determination  that  AD 
action  should  be  taken  to  prevent 
departure  from  controlled  flight  and  to 
assist  the  pilot  in  detecting  ice 
accumulation  on  the  airplane  when 
flying  in  icing  conditions  that  exceed 
the  airplane's  ice  protection  capability, 
which  could  result  in  possible  loss  of 
control  of  the  airplane;  and  to  seek 
additional  data  and  supporting 
methodologies  from  industry. 

Persons  interested  in  obtaming  a  copy 
of  the  proposed  airworthiness  directive 
as  published  in  the  Federal  Register 
should  contact  Mr.  John  Dow  at  the 
address  or  telephone  niunber  provided 
in  FOR  FURTHER  INFORMATION  CONTACT. 

Public  Meeting  Procedures 

Persons  who  plan  to  attend  the 
meeting  should  be  aware  of  the 
following  procedures  that  have  been 
established  for  this  meeting: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  public  meeting.  The  meeting  will 
be  open  to  all  persons  who  have 
requested  in  advance  to  present 
statements,  or  who  register  on  the  day 
of  the  meeting  (between  8:30  a.m.  and 
9:00  a.m.)  subject  to  availability  of  space 
in  the  meeting  room. 

2.  Representatives  from  the  FAA  will 
conduct  the  public  meeting.  A  technical 
panel  of  FAA  experts  will  be  established 
to  discuss  information  presented  by 
participants. 

3.  The  public  meeting  is  intended  as 
a  forum  to: 


•  resolve  questions  concerning  the 
approach  used  in  the  FAA's 
determination  that  AD  action  should  be 
taken  to  prevent  departiu^  from 
controlled  flight  and  to  assist  the  pilot 
in  detecting  ice  accumulation  on  the 
airplane  when  flying  in  icing  conditions 
that  exceed  the  airplane's  ice  protection 
capability,  which  could  result  in 
possible  loss  of  control  of  the  airplane; 
and 

•  seek  additional  data  and  supporting 
methodologies  from  industry,  the 
general  public,  and  operators. 
Participants  must  limit  their 
presentations  and  submissions  of  data  to 
this  issue. 

4.  The  meeting  will  offer  the 
opportunity  for  all  interested  parties  to 
present  any  additional  information  not 
currently  available  to  the  FAA.  and  an 
opportunity  for  the  FAA  to  explain  the 
methodology  and  technical  assumptions 
supporting  its  current  conclusions. 

5.  FAA  experts,  industry,  and  public 
participants  are  expected  to  engage  in  a 
full  discussion  of  all  technical  material 
presented  at  the  meeting.  Anyone 
presenting  conclusions  will  be  expected 
to  submit  to  the  FAA  data  supporting 
those  conclusions.  All  data  submitted 
will  be  placed  in  the  public  docket. 

6.  The  FAA  will  try  to  accommodate 
all  speakers;  therefore,  it  may  be 
necessary  to  limit  the  time  available  for 
an  individual  or  group.  If  practicable, 
the  meeting  may  be  accelerated  to 
enable  adjournment  in  less  than  the 
time  scheduled. 

7.  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

8.  The  meeting  will  be  recorded  by  a 
court-  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
included  in  the  public  docket.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  will  be  available  at  the 
meeting. 

9.  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  public  meeting.  Position  papers  or 
material  presenting  views  or 
information  related  to  the  proposed  AD 
may  be  accepted  at  the  discretion  of  the 
presiding  officer  and  subsequently 
placed  in  the  public  docket.  The  FAA 
requests  that  persons  participating  in 
the  meeting  provide  10  copies  of  all 
materials  to  be  presented  for 
distribution  to  the  panel  members;  other 
copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  participant. 
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10.  Statements  made  by  members  of 
the  panel  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Comments  made  at  the  public 
meeting  will  be  considered  by  the  FAA 
before  making  a  final  decision  on  the 
issuance  of  the  AD. 

11.  The  meeting  is  designed  to  solicit 
public  views  and  information  on  the 
proposed  AD.  Therefore,  the  meeting 
will  be  conducted  in  an  informal  and 
nonadversarial  manner. 

Issued  in  Kansas  City,  Missouri  on 
September  22, 1998. 
James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc  9&-25954  Filed  9^28-98;  8:45  am] 

BILUNQ  CODE  4«10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicet  No.  M-ACE-33] 

Proposed  Estabiishment  of  Class  E 
Airspace;  Bolivar,  MO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  proposes  to 
establish  Class  E  airspace  area  at  Bolivar 
Mimicipal  Airport,  Bolivar,  MO.  The 
FAA  has  developed  Global  Positioning 
System  (GPS)  Runway  (RWY)  18,  GPS 
RWY  36  and  VHF  Omnidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME)  RWY  36  Standard 
Instrument  Approach  Procedures 
(SIAPs)  to  serve  BoUvar  Municipal 
Airport,  MO.  Controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  necessary  to 
accommodate  these  SIAPs  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airport.  The  area  will  contain  the 
new  GPS  RWY  18,  GPS  RWY  36  and 
VOR/DME  RWY  36  SIAPs  in  controlled 
airspace.  The  intended  effect  of  this  rule 
is  to  provide  controlled  Class  E  airspace 
for  aircraft  executing  the  GPS  RWY  18, 
GPS  RWY  36  and  VOR/DME  RWY  36 
SIAPs  and  to  segregate  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
operating  in  visual  conditions. 
DATES:  Comments  must  be  received  on 
or  before  November  15, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ACE-250,  Federal 
Aviation  Administration,  Docket  No. 
98-ACE-33,  601  East  12th  Street, 
Kansas  Qty.  MO  64106. 


The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  in  the  office  of  the  Manager, 
Airspace  Branch,  Air  Traffic  Division,  at 
the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Rajidolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  number:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ACE-33."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  pubUc 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Conmnmications  must  identify  the 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  procedures. 

The  Proposal 

The  FAA  is  considering  an    • 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  area  at 
Bolivar,  MO.  The  FAA  has  developed 
GPS  RWY  18,  GPS  RWY  36  and  VOR/ 
DME  RWY  36  SIAPs  to  serve  Bolivar 
Municipal  Airport,  Bolivar,  MO.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  operating 
imder  Instrument  Flight  Rules  (IFR) 
from  aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
cirammavigate  the  area  or  otherwise 
comply  with  IFR  procedxires.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  pubUshed  in  paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ourent. 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [AmwMtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E5  Bolivar    MO  [New] 

Bolivar  Municipal  Airport,  MO 
(Lat.  37«35'43"  N.,  long.  93*20'52"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surfece  within  a  6.3-mile 

radius  of  the  Bolivar  Mimicipal  Airport. 

•         •         •         •         *  ~ 

~  Issued  in  Kansas  City,  MO,  on  September 
2, 1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Repon. 

(FR  Doc.  98-25746  Filed  9-28-98;  8:45  am] 

MUMQ  OOOC  4«1«-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  192. 171  and  191 
(UN  1515-AC21 

Penalties  for  False  DrawtMck  Claims 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  proposes  to 
amend  the  Customs  Regulations  to  set 
forth  the  procediu^s  to  be  followed 
when  false  drawback  claims  are  filed 
and  penalties  are  thereby  incurred.  The 
proposed  regulatory  changes  would 
implement  section  622  of  the  Customs 
modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation j\ct.  These  new 
provisions  track,  to  the  greatest  extent 
possible,  the  procedures  that  have  been 
set  forth  for  section  592  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1592). 
This  document  also  sets  forth  proposed 


mitigation  guidelines  that  Customs 
would  follow  in  arriving  at  a  just  and 
reasonable  assessment  and  disposition 
of  liabilities  when  false  drawback 
claims  are  filed  and  penalties  are 
incurred.  Finally,  the  document 
proposes  to  amend  the  Customs 
Regulations  in  order  to  provide  more 
specificity  regarding  the  groimds  and 
procediu«s  for  removal  of  a  participant 
firom  the  drawback  compliance  program. 
DATES:  Comments  must  be  received  on 
or  before  November  30, 1998. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be- 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.  3rd  Floor,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Ressin,  Penalties  Branch,  Office 
of  Regulations  and  Rulings,  202-927- 
2264. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  dociunent  proposes  to  amend  the 
Customs  Regulations  to  implement 
section  622  of  Title  VI  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182). 
Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  is 
popularly  known  as  the  Customs 
Modernization  Act.  Paragraph  (a)  of 
section  622  amended  the  Tariff  Act  of 
1930,  as  amended,  by  adding  section 
593  A,  which  prohibits  the  filing  of  false 
(fraudulent  or  negligent)  drawback 
claims  and  prescribes  the  actions  that 
Customs  may  take,  including  the 
assessment  of  monetary  penalties,  if 
such  claims  are  filed  (gross  negligence 
is  not  separately  set  forth  as  a  level  of 
culpability  in  the  new  statutory 
provision).  New  section  593A  was 
codified  as  section  1593a  of  Title  19  of 
the  United  States  Code  (19  U.S.C.  1593a, 
hereinafter  "the  statute"). 

As  in  the  case  of  penalties  under 
section  592  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1592),  specific 
procedures  and  other  requirements  are 
set  forth  in  the  statute  for  prepenalty 
notices  and  penalty  claims,  the  former 
not  being  required  by  the  statute  if  the 
penalty  is  $1,000  or  less.  The  statute 
provides  that  approval  of  Customs 
Headquarters  is  required  if  a  prepenalty 
notice  alleging  fraud  is  contemplated. 
The  statute  also  further  provides  for  the 
applicability  of  section  618  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 


1618),  which  authorizes  the 
administrative  remission  or  mitigation 
of  penalties.  Written  decisions,  setting 
forth  a  final  determination  and  findings 
of  fact  and  conclusions  of  law  upon 
which  that  determination  was  based,  are 
also  mandated  by  the  statute. 

Rather  than  setting  forth  specific 
penalty  amounts,  the  statute  provides 
for  the  assessment  of  monetary  penalties 
in  amounts  not  to  exceed  a  specific 
percentage  of  the  actual  or  potential  loss 
of  revenue,  with  the  applicable 
percentage  depending  on  the  level  of 
culpability,  whether  there  have  been 
prior  violations  involving  the  same 
issue,  and  whether  the  violator  is  a 
participant  in  the  Customs  drawback 
compliance  program  (the  statute 
provides  for  the  establishment  of  a 
drawback  compliance  program,  and 
regulatory  provisions  relating  to  the 
operation  of  that  program  were  adopted 
as  part  of  the  amendments  to  the 
Customs  Regulations  regarding 
drawback  published  in  the  Federal 
Register  as  T.D.  98-16  on  March  5, 
1998,  63  FR  10970).  For  purposes  of 
applying  the  monetary  penalties 
prescribed  in  the  statute.  Customs 
proposes  in  this  document  to  define  loss 
of  revenue  with  reference  to  the  amoimt 
of  drawback  that  is  claimed  and  to 
which  the  claimant  is  not  entitled. 

The  statute  further  provides  for 
limited  penalty  assessment  for  filing  a 
false  drawback  claim  if  there  is  a  prior 
disclosure  of  the  violation.  As  in  cases 
brought  imder  section  592,  the  limited 
penalty  assessment  \vould  be  applicable 
only  in  those  instances  in  whidi  the 
circumstances  of  the  violation  are 
disclosed  before,  or  without  knowledge 
of  the  commencement  of,  a  formal 
investigation.  In  this  context,  this 
document  should  be  read  in  conjunction 
with  the  notice  of  proposed  rulemaking 
regarding  prior  disclosure  that  was 
published  in  the  Federal  Register  on 
September  26. 1996  (61  FR  50459). 

The  statute  provides  for  penalties,  or 
notices  of  violation  in  lieu  of  penalties, 
as  set  forth  below  in  cases  involving 
negligent  violations  (under  the  statute,  a 
repetitive  violation  is  one  which 
involves  the  same  issue  as  a  prior 
violation):  1.  If  the  violator  is  not  a 
participant  in  the  drawback  compliance 
program.  Customs  shall  assess  monetary 
penalties  in  amounts  not  to  exceed  the 
following: 

a.  20  percent  of  the  loss  of  revenue  for 
the  first  violation; 

b.  50  percent  of  the  loss  of  revenue  for 
the  first  repetitive  violation;  and 

c.  The  loss  of  revenue  in  the  case  of 

a  second  and  each  subsequent  repetitive 
violation. 


Federal  Register /Vol.  63,  No.  188 /Tuesday.  September  29,  1998 /Proposed  Rules 51869 


2.  If  the  violator  is  a  participant  in  the 
drawback  compliance  program  and  is 
generally  in  compliemce  with  the 
provisions  thereof,  the  following  actions 
shall  be  taken  by  Customs: 

a.  For  a  first  violation  and  for  an^ 
other  violation  that  is  not  repetitive  or 
that  involves  the  same  issue  as  a  prior 
violation  but  does  not  occiir  vtrithin 
three  years  from  the  date  of  that  prior 
violation,  a  notice  of  violation  (warning 
letter)  shall  be  issued; 

b.  For  the  first  violation  that  is 
repetitive  and  that  ocaus  v^ithin  three 
years  from  the  date  of  the  violation  of 
which  it  is  repetitive,  a  monetary 
penalty  of  up  to  20  percent  of  the  loss 
of  revenue  shall  be  assessed; 

c.  For  the  second  violation  that  is 
repetitive  and  that  occurs  within  three 
years  from  the  date  of  the  first  of  two 
violations  of  which  it  is  repetitive,  a 
monetary  penalty  of  up  to  50  percent  of 
the  loss  of  revenue  shall  be  assessed; 
and 

d.  For  a  third  and  each  subsequent 
violation  that  is  repetitive  and  that 
occvirs  within  three  years  firom  the  date 
of  the  first  of  three  or  more  violations 
of  which  it  is  repetitive,  a  monetary 
penalty  not  to  exceed  the  loss  of 
revenue  shall  be  assessed. 

In  the  case  of  a  fraudulent  violati(m. 
the  statute  makes  no  distinction 
Between  drawback  compliance  program 
participants  and  those  who  do  not 
participate  in  the  program:  a  fraudulent 
violation  gives  rise  to  a  monetary 
penalty  in  an  amount  not  exceeding 
three  times  the  loss  of  revenue  or,  if 
there  has  been  a  prior  disclosure 
regarding  the  fraudulent  violation,  in  an 
amoimt  not  exceeding  the  loss  of 
revenue. 

If  there  has  been  a  valid  prior 
disclosiue  regarding  a  negUgent 
violation,  drawback  compliance 
program  participants  and  those  who  do 
not  participate  in  that  program  are  also 
treated  the  same:  the  violator  is  subject 
t&a  monetary  penalty  that  may  not 
exceed  an  amount  equal  to  the  interest 
computed  on  the  basis  of  the  prevailing 
rate  of  interest  applied  under  26  U.S.C. 
6621  on  the  amount  of  actual  revenue  of 
which  the  United  States  is  or  may  be 
deprived  during  the  period  from  the 
date  of  overpayment  of  the  claim  to  the 
date  of  tender  of  the  overpaid  amount. 

In  order  to  obtain  the  benefits  of  prior 
disclosure  in  both  fraud  and  negligence 
cases,  tender  of  the  amount  of  the 
overpayment  is  required  either  at  the 
time  of  disclosure  or  within  30  days  (or 
such  longer  period  as  Customs  may 
provide)  after  Customs  gives  notice  of 
its  calculation  of  the  amount  of  the 
overpayment. 


Paragraph  (b)  of  section  622  of  the 
Customs  Modernization  Act  provides 
that  the  provisions  of  the  statute  shall 
apply  only  to  drawback  claims  filed  on 
and  after  Customs  implements 
nationwide  an  automated  drawback 
selectivity  program,  and  mandates  the 
publication  in  the  Customs  Bulletin  of 
the  effective  date  of  the  selectivity 
program. 

The  proposed  amendments  set  forth 
in  this  docimient  to  implement  the 
statute  involve  changes  to  the  penalty 
procedure  provisions  within  parts  162 
and  171  of  the  regulations  and  the 
addition  of  a  new  appendix  D  to  part 
171  to  set  forth  guidelines  for  the 
imposition  and  mitigation  of  monetary 
penalties  incurred  under  the  statute.  To 
the  greatest  extent  possible,  and  except 
where  the  statute  expressly  mandates  a 
different  approach,  the  regulatory 
amendments  set  forth  in  this  doounent 
are  modeled  on  the  section  592 
regulatory  provisions  and  thus,  among 
other  things,  reflect  the  definitions  of 
"fraud"  and  "negligence"  (which 
includes  gross  negUgence)  that  are 
intended  to  be  applied  in  cases  brought 
under  section  592  [see  Senate  Report 
103-189  at  pages  73-74).  As  noted 
above,  these  proposed  regulations,  if 
adopted  as  a  final  rule,  will  not  be 
effective  until  Customs  implements  an 
automated  drawback  selectivity 
program. 

Fmally,  with  regard  to  the  final 
.  amendments  to  the  Customs  Regulations 
regarding  drawback  published  as  T.D. 
9&-16  as  mentioned  above,  Customs 
notes  that  the  provisions  regarding  the 
operation  of  the  drawback  compliance 
program  (set  forth  as  subpart  S  within 
part  191)  include,  in  §  191.194  (e)  and 
(f),  procedures  regarding  the  revocation 
of  certification  for  participation  in  the 
program.  However,  contrary  to  the 
approach  taken  elsewhere  iii  the 
Customs  Regulations  in  the  context  of  a 
revocation  or  removal  of  a  privilege, 
those  drawback  compliance  program 
provisions  do  not  include  specific 
groimds  for  such  action.  Moreover, 
those  paragraph  (e)  and  (f)  texts  only 
refer  to  proposed  revocation  actions 
(with  a  delayed  effective  date  following 
notice  of  the  proposed  revocation). 
Thus,  no  provision  exists  in  those 
regulatory  texts  for  a  revocation  with 
immediate  effect  when  the  basis  for  the 
revocation  involves  willfulness  on  the 
part  of  the  program  participant  or  when 
public  health,  interest,  or  safety  requires 
immediate  revocation,  notwithstanding 
the  fact  that  such  immediate  action  may 
be  necessary  and  would  be  consistent 
with  the  license  revocation  principles 
enshrined  in  the  Administrative 
Procedure  Act  (see  5  U.S.C  558(c)).  This 


document  proposes  to  revise  §  191.194 
(e)  and  (f)  in  order  to  address  the  above 
points  and  in  order  to  otherwise 
improve  the  organization  of,  and 
procedures  reflected  in,  those  texts.  In 
addition,  the  proposed  text  revisions 
refer  to  "removal"  (rather  than 
"revocation")  of  certification  in  order  to 
reflect  statutory  terminology  (see  19 
U.S.C  1593a(f)(l)). 

Comments  . 

Before  adopting  these  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW..  3rd  Floor,  Washington,  DC 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Insofar  as  the  proposed  regulations 
closely  follow  legislative  direction, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  it  is  certified  that  the  proposed 
amendments,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  amendments  are  not 
subject  to  the  regulatory  analysis 
requirements  of  5  U.S.C.  603  and  604. 
This  dociunent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

List  of  Subjects 

19  CFR  Part  162 

Customs  duties  and  inspection;  Law 
enforcement;  Penalties;  Seiziues  and 
forfeitures. 

19  CFR  Part  171 

Administrative  practice  and 
procediu«;  Customs  duties  and 
inspection;  Law  enforcement;  Penalties; 
Seiziu«s  and  forfeitures. 

19  CFR  Part  191 

Administrative  practice  and 
procedure;  Customs  duties  and 
inspection;  DrawbacL 

Proposed  Amendments  to  The 
Regulations 

For  the  reasons  set  forth  above,  it  is 
proposed  to  amend  parts  162, 171  and 
191  of  the  Customs  Regulations  (19  CFR 
parts  162, 171  and  191)  as  follows: 
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PART  162— RECORDKEEPING, 
INSPECTION,  SEARCH.  AND  SEIZURE 

1.  The  general  authority  citation  for 
part  162  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 
1592. 1593a.  1624. 

•  •         *         •         • 

2.  In  §  162.71,  paragraphs  (b)  through 
(e)  are  redesignated  as  paragraphs  (d) 
through  (g)  and  the  heading  for 
paragraph  (a)  is  revised,  and  new 
paragraphs  (b)  and  (c)  are  added,  to  read 
as  follows: 

i  162.71    Definitions. 

•  •        *        *        • 

(a)  Loss  of  duties  under  section  592. 

•  •  *  _ 

(b)  Loss  of  revenue  under  section 
593A.  When  used  in  §  162.73a,  the  term 
loss  of  revenue  means  the  amount  of 
drawback  that  is  claimed  and  to  which 
the  claimant  is  not  entitled  and  includes 
both  actual  and  potential  loss  of 
revenue. 

(1)  Actual  loss  of  revenue.  When  used 
in  §§  162.73a,  162.74(h),  162.77a  and 
162.79b,  the  term  actual  loss  of  revenue 
means  the  amount  of  drawback  that  is 
claimed  and  has  been  paid  to  the 
claimant  and  to  which  the  claimant  is 
not  entitled. 

(2)  Potential  loss  of  revenue.  When 
used  in  §  162.77a,  the  term  potential 
loss  of  revenue  means  the  amount  of 
drawback  that  is  claimed  and  has  not 
been  paid  to  the  claimant  and  to  which 
the  claimant  is  not  entitled. 

(c)  Repetitive  violation.  When  used  in 
§  162.73a  to  describe  a  violation, 
repetitive  has  reference  to  a  violation  by 
a  person  that  involves  the  same  issue  as 
a  prior  violation  by  that  person. 

•  •        •        •        • 

3.  A  new  §  162.73a  is  added  to  read 
as  follows: 

f  162.73a    Penalties  under  section  593A, 
Tariff  Act  of  1930,  as  amended. 

(a)  ^4aximum  penalty  without  prior 
disclosure  for  a  drawback  compliance 
program  nonparticipant.  If  the  person 
concerned  has  not  made  a  prior 
disclosure  as  provided  in  §  162.74  and 
has  not  been  certified  as  a  participant  in 
the  drawback  compliance  program 
under  part  191  of  this  chapter,  the 
monetary  penalty  under  section  593A, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1593a),  shall  not  exceed: 

(1)  For  fraudulent  violations,  three 
times  the  loss  of  revenue;  and 

(2)  For  negligent  violations,  (i)  20 
percent  of  the  loss  of  revenue  for  the 
first  violation, 

(ii)  50  percent  of  the  loss  of  revenue 
for  the  first  repetitive  violation,  or 


(iii)  One  times  the  loss  of  revenue  for 
the  second  and  each  subsequent 
repetitive  violation. 

(b)  Maximum  penalty  without  prior 
disclosure  for  a  drawback  compliance 
program  participant — (1)  General.  If  the 
person  concerned  has  not  made  a  prior 
disclosure  as  provided  in  §  162.74  and 
has  been  certified  as  a  participant  in, 
and  is  generally  in  compliance  with  the 
procedures  and  requirements  of,  the 
drawback  compliance  program  provided 
for  in  part  191  of  this  chapter,  the 
monetary  penalty  or  other  sanction 
under  section  593A,  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1593a),  shall  not 
exceed: 

(i)  For  fraudulent  violations,  three 
times  the  loss  of  revenue;  and 

(ii)  For  negligent  violations, 

(A)  Issuance  of  a  written  notice  of  a 
violation  (warning  letter)  for  the  first 
violation  and  for  any  other  violation 
that  is  not  repetitive  or  that  is  repetitive 
but  does  not  occur  within  three  years 
from  the  date  of  the  violation  of  which 
it  is  repetitive, 

(B)  20  percent  of  the  loss  of  revenue 
for  the  first  repetitive  violation  that 
occurs  within  three  years  from  the  date 
of  the  violation  of  which  it  is  repetitive, 

(C)  50  percent  of  the  loss  of  revenue 
for  the  second  repetitive  violation  that 
occurs  within  three  years  from  the  date 
of  the  first  of  two  violations  of  which  it 
is  repetitive,  or 

(Dj  One  times  the  loss  of  revenue  for 
the  third  and  each  subsequent  repetitive 
violation  that  occiu^  within  three  years 
from  the  date  of  the  first  of  three  or 
more  violations  of  which  it  is  repetitive. 

(2)  Notice  of  violation  and  response 
thereto,  (i)  The  notice  issued  by 
Customs  under  paragraph  (b)(l)(ii)(A)  of 
this  section  shall: 

(A)  State  that  the  person  concerned 
has  violated  section  593A; 

(B)  Explain  the  nature  of  the  violation; 
and 

(C)  Warn  the  person  concerned  that 
future  violations  of  section  593A  may 
result  in  the  imposition  of  monetary 
penalties.  The  notice  shall  also  warn  the 
person  concerned  that  repetitive 
violations  may  result  in  removal  of 
certification  under  the  drawback 
compliance  program  provided  for  in 
part  191  of  this  chapter  until  the  person 
takes  corrective  action  that  is 
satisfactory  to  Customs. 

(ii)  Within  30  days  from  the  date  of 
mailing  of  the  notice  issued  under 
paragraph  (b)(l){ii)(A)  of  this  section, 
the  person  concerned  shall  notify 
Customs  in  writing  of  the  steps  that 
have  been  taken  to  prevent  a  reciurence 
of  the  violation. 

(c)  Maximum  penalty  with  prior 
disclosure.  If  the  person  concerned  has 


made  a  prior  disclosure  as  provided  in 
§  162.74,  whether  or  not  such  person 
has  been  certified  as  a  participant  in  the 
drawback  compliance  program  under 
part  191  of  this  chapter,  the  monetary 
penahy  under  section  593A,  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1593a), 
shall  not  exceed: 

(1)  For  fraudulent  violations,  one 
times  the  loss  of  revenue;  and 

(2)  For  negligent  violations,  an 
amount  equal  to  the  interest  accruing  on 
the  actual  loss  of  revenue  during  the 
period  from  the  date  of  overpayment  of 
the  claim  to  the  date  on  which  the 
person  concerned  tenders  the  amoimt  of 
the  overpayment  based  on  the 
prevailing  rate  of  interest  under  26 
U.S.C.  6621. 

4.  A  new  §  162.77a  is  added  to  read 
as  follows: 

S 1 62.77a    Prepenalty  notice  for  violation  of 
section  593A,  Tariff  Act  of  1930.  as 
amended. 

(a)  When  required.  If  the  appropriate 
Customs  field  officer  has  reasonable 
cause  to  believe  that  a  violation  of 
section  593A,  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1593a)  has 
occurred,  and  determines  that  further 
proceedings  are  warranted,  the  officer 
shall  issue  to  the  person  concerned  a 
notice  of  intent  to  issue  a  claim  for  a 
monetary  penalty. 

(b)  Co/itents— (1)  Facts  of  violation. 
The  prepenalty  notice  shall: 

(i)  Identify  the  drawback  claim; 

(ii)  Set  forth  the  details  relating  to  the 
seeking,  inducing,  or  affecting,  or  the 
attempted  seeking,  inducing,  or 
affecting,  or  the  aiding  or  procuring  of, 
the  drawback  claim; 

(iii)  Specify  all  laws  and  regulations 
allegedly  violated;  ___^ 

(iv)  Disclose  all  the  material  facts ' 
which  establish  the  alleged  violation; 

(v)  State  whether  the  alleged  violation 
occurred  as  a  result  of  fraud  or 
negligence;  and 

(vij  State  the  estimated  actual  or 
potential  loss  of  revenue  due  to  the 
drawback  claim  and,  taking  into  account 
all  circiunstances,  the  amount  of  the 
proposed  monetary  penalty. 

(2)  Right  to  make  presentations.  The 
prepenalty  notice  also  shall  inform  the 
person  of  his  right  to  make  an  oral  and 
a  written  presentation  within  30  days  of 
mailing  of  the  notice  (or  such  shorter 
period  as  may  be  prescribed  imder 
§  162.78)  as  to  why  a  claim  for  a 
monetary  penalty  should  not  be  issued 
or,  if  issued,  why  it  should  be  in  a  lesser 
amount  than  proposed. 

(c)  Exceptions.  A  prepenalty  notice 
shall  not  be  issued  for  a  violation  of  19 
U.S.C.  1593a  if  the  amount  of  the 
proposed  monetary  penalty  is  $1,000  or 
less. 
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(d)  Prior  approval.  If  an  alleged 
violation  of  19  U.S.C.  1593a  occurred  as 
a  result  of  fraud,  a  prepenalty  notice 
shall  not  be  issued  wiUiout  prior 
approval  by  Customs  Headquarters. 

§162.798    [Amended] 

5.  Section  162.79a  is  amended  by 
removing  the  references  "§  162.76Cb)(l) 
or  §  162.77(b)(1)"  and  adding,  in  their 
place,  "§  162.76(b)(1),  §  162.77(b)(1)  or 
§  162.77a(b){l)  and  (b)(2)". 

6.  Section  162.79b  is  revised  to  read 
as  follows: 

S 1 62.79b    Recovery  of  actual  loss  of  duties 
or  revenue. 

Whether  or  not  a  monetary  penalty  is 
assessed  imder  this  siibpart,  the 
appropriate  Customs  Beld  officer  shall 
require  the  deposit  of  any  actual  loss  of 
duties  resulting  from  a  violation  of 
section  592,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1592)  or  any  actual 
loss  of  revenue  resulting  from  a 
violation  of  section  593A,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1593a), 
notwithstanding  that  the  liquidation  of 
the  entry  to  which  the  loss  is 
attributable  has  become  final.  If  a  person 
is  liable  for  the  payment  of  actual  loss 
of  duties  or  actual  loss  of  revenue  in  any 
case  in  which  a  monetary  penalty  is  not 
assessed  or  a  written  notification  of 
claim  of  monetary  penalty  is  not  issued, 
the  port  director  shall  issue  a  written 
notice  to  the  person  of  the  liability  for 
the  actual  loss  of  duties  or  actual  loss  of 
revenue.  The  notice  shall  identify  the 
merchandise  and  entries  involved,  state 
the  loss  of  duties  or  revenue  and  how 
it  was  calculated,  and  require  the  person 
to  deposit  or  arrange  for  payment  of  the 
duties  or  revenue  within  30  days  from  - 
the  date  of  the  notice.  Any 
determination  of  actual  loss  of  duties  or 
actual  loss  of  revenue  under  this  section 
is  subject  to  review  upon  written 
application  to  the  Commissioner  of 
Customs. 

PART  171— FINES,  PENALTIES,  AND 
FORFEITURES 

1.  The  authority  citation  for  part  171 
is  revised  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66, 1592, 1593a,  1618, 
1624.  *   •   * 

2.  Section  171.21  is  revised  to  read  as 
follows: 

§  1 71 .21    Written  decisions. 

If  a  petition  for  relief  relates  to  a 
violation  of  section  592,  593A  or  641, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1592, 19  U.S.C.  1593a  or  19 
U.S.C.  1641).  the  petitioner  shall  be 
provided  with  a  written  statement 
setting  forth  the  decision  on  the  matter 


and  the  findings  of  fact  and  conclusions 
of  law  upon  which  the  decision  is 
based. 

3.  Part  171  is  amended  by  adding  a 
new  Appendix  D  to  read  as  follows: 

Appenduc  D  To  Part  171— Guidelines 
for  the  Imposition  and  Mitigation  of 
Penalties  for  Violations  of  19  U.S.C. 
1S93A 

A  monetary  penalty  incurred  under  section 
593A,  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1593a;  hereinafter  referred  to  as 
section  593A),  may  be  remitted  or  mitigated 
under  section  618,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1618;  hereinafter 
referred  to  as  section  618),  if  it  is  determined 
that  there  exist  such  mitigating 
circumstances  as  to  justify  remission  or 
mitigation.  The  guidelines  below  will  be 
used  by  Customs  in  arriving  at  a  just  and 
reasonable  assessment  and  disposition  of 
liabilities  arising  under  section  593A  within 
the  stated  limitations.  It  is  intended  that 
these  guidelines  shall  be  applied  by  Customs 
officers  in  prepenalty  proceedings,  in 
determining  the  monetary  penalty  assessed 
in  the  penalty  notice,  and  in  arriving  at  a 
final  penalty  disposition.  The  assessed  or 
mitigated  penalty  amount  set  forth  in 
Customs  administrative  disposition 
determined  in  accordance  with  these    " 
guidelines  does  not  limit  the  penalty  amount 
which  the  Government  may  seek  in  bringing 
a  civil  enforcement  action  pursuant  to  19 
U.S.C.  1593a(i). 

(A)  Violations  of  Section  593 A 

A  violation  of  section  593A  occurs  when 
a  person,  through  fraud  or  negligence,  seeks, 
induces,  or  affects,  or  attempts  to  seek, 
induce,  or  affect,  the  payment  or  credit  to 
that  person  or  others  of  any  drawback  claim 
by  means  of  any  doamient,  written  or  oral 
statement,  or  electronically  transmitted  data 
or  information,  or  act  which  is  material  and 
felse,  or  any  omission  which  is  material,  or 
aids  or  abets  any  other  person  in  the 
foregoing  violation.  There  is  no  violation  if 
the  falsity  is  due  solely  to  clerical  error  or 
mistake  of  fact  unless  the  error  or  mistake  is 
part  of  a  pattern  of  negligent  conduct.  Also, 
the  mere  nonintentional  repetition  by  an 
electronic  system  of  an  initial  clerical  error 
shall  not  constitute  a  pattern  of  negligent 
conduct.  Nevertheless,  if  Customs  has  drawn 
the  person's  attention  to  the  nonintentional 
repetition  by  an  electronic  system  of  an 
initial  clerical  error,  subsequent  failure  to 
correct  the  error  could  constitute  a  violation 
of  sect  Dn  593A. 

(B)  Degrees  of  Culpability 

There  are  two  degrees  of  culpability  under 
section  593A:  negligence  and  fraud. 

(1)  Negligence.  A  violation  is  determined  to 
be  negligent  if  it  results  &t)m  an  act  or  acts 
(of  commission  or  omission)  done  with 
actual  knowledge  of,  or  wanton  disregard  for, 
the  relevant  facts  and  with  indifference  to,  or 
disregard  for,  the  offender's  obligations  under 
the  statute  or  done  through  the  failure  to 
exercise  the  degree  of  reasonable  care  and 
comp>etence  expected  bom  a  person  in  the 
same  circumstances  in  ascertaining  the  facts  * 


or  in  drawing  inferences  therefrom,  in 
ascertaining  the  offender's  obligations  under 
the  statute,  or  in  communicating  information 
so  that  it  may  be  understood  by  the  recipient. 
As  a  general  rule,  a  violation  is  determined 
to  be  negligent  if  it  results  frx>m  the  offender's 
failure  to  exercise  reasonable  care  and 
competence  to  ensure  that  a  statement  made 
is  correct. 

(2)  Fraud.  A  violation  is  determined  to  he 
fraudulent  if  the  material  false  statement, 
omission  or  act  in  connection  with  the 
transaction  was  committed  (or  omitted) 
knowingly,  i.e.,  was  done  voluntarily  and 
intentionally,  as  established  by  clear  and 
convincing  evidence. 

(C)  Assessment  of  Penalties 

(1)  Issuance  of  Prepenalty  Notice.  As 
provided  in  §  162.77a  of  the  Customs 
Regulations  (19  CFR  162.77a),  if  Customs  has 
reasonable  cause  to  believe  that  a  violation  of 
section  593A  has  occurred  and  determines 
that  further  proceedings  are  warranted,  a 
notice  of  intent  to  issue  a  claim  for  a 
monetary  penalty  shall  be  issued  to  the 
person  concerned.  In  issuing  such  prepenalty 
notice,  the  appropriate  Customs  field  officer 
shall  make  a  tentative  determination  of  the 
degree  of  culpability  and  the  amount  of  the 
proposed  claim.  A  propensity  notice  shall 
not  be  issued  if  the  claim  does  not  exceed 

SI  .000. 

(2)  Issuance  of  Penalty  Notice.  After 
considering  representations,  if  any,  made  by 
the  person  concerned  pursuant  to  the  notice 
issued  under  paragraph  (C)(1),  the 
appropriate  Customs  field  officer  shall 
determine  whether  any  violation  described  in 
section  (A)  has  occurred.  If  a  notice  was 
issued  under  paragraph  (C)(1)  and  the 
appropriate  Customs  field  officer  determines 
that  there  was  no  violation,  Customs  shall 
promptly  issue  a  written  statement  of  the 
determination  to  the  person  to  whom  the 
notice  was  sent.  If  the  appropriate  Customs 
field  officer  determines  that  there  was  a 
violation,  Customs  shall  issue  a  written 
penalty  claim  to  the  person  concerned.  The 
written  penalty  claim  shall  specify  all 
changes  in  the  information  provided  in  the 
prepenalty  notice  issued  under  paragraph 
(C)(1).  The  person  to  whom  the  penalty 
notice  is  issued  shall  have  a  reasonable 
opportimity  under  section  618  to  make 
representations,  both  oral  and  written, 
seeking  remission  or  mitigation  of  the 
monetary  penalty.  At  the  conclusion  of  any 
proceeding  under  section  618,  Customs  shall 
provide  to  the  person  concerned  a  written 
statement  which  sets  forth  the  final 
determination  and  the  findings  of  fact  and 
conclusions  of  law  on  which  such 
determination  is  based. 

(D)  Maximum  Penalties 

(1)  Fraud.  In  the  case  of  a  fraudulent 
violation  of  section  593A.  the  monetary 
penalty  shall  be  in  an  amoimt  not  to  exceed 
3  times  the  actual  or  potential  loss  of 
revenue. 

(2)  Negligence. 

(a)  In  General.  In  the  case  of  a  negligent 
violation  of  section  593A,  the  monetary 
penalty  shall  l>e  in  an  amount  not  to  exceed 
20  percent  of  the  actual  or  potential  loss  of 
revenue  for  the  first  violation. 
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(b)  Repetitive  Violations.  For  the  first 
negligent  violation  that  is  repetitive  (i.e., 
involves  the  same  issue  and  the  same 
violator),  the  penalty  shall  be  in  an  amount 
not  to  exceed  50  percent  of  the  actual  or 
potential  loss  of  revenue.  The  penalty  for  a 
second  and  each  subsequent  repetitive 
negligent  violation  shall  be  in  an  amount  not 
to  exceed  the  actual  or  potential  loss  of 
revenue. 

(3)  Prior  Disclosure. 

(a)  In  General.  Subject  to  paragraph 
(D)(3)(b),  if  the  person  concerned  discloses 
the  circumstances  of  a  violation  of  section 
593A  before,  or  without  knowledge  of  the 
commencement  of,  a  formal  investigation  of 
such  violation,  the  monetary  penalty 
assessed  under  this  Appendix  may  not 
exceed: 

(i)  In  the  case  of  fraud,  an  amount  equal 
to  the  actual  or  potential  revenue  of  which 
the  United  States  is  or  may  be  deprived  as 
a  result  of  overpayment  of  the  claim;  or 

(ii)  If  the  violation  resulted  from 
negligence,  an  amount  equal  to  the  interest 
computed  on  the  basis  of  the  prevailing  rate 
of  interest  applied  under  26  U.S.C.  6621  on 
the  amount  of  actual  revenue  of  which  the 
United  States  is  or  may  be  deprived  during 
the  perigd  that  begins  on  the  date  of 
overpayment  of  the  claim  and  ends  on  the 
date  on  which  the  person  concerned  tenders 
the  amount  of  the  overpayment. 

(b)  Condition  Affecting  Penalty 
Limitations.  The  limitations  in  paragraph 
(D)(3)(a)  on  the  amount  of  the  monetary 
penalty  to  be  assessed  apply  only  if  the 
person  concerned  tenders  the  amount  of  the 
overpayment  made  on  the  claim  either  at  the 
time  of  the  disclosure  or  within  30  days  (or 
such  longer  period  as  Customs  may  provide) 
bom  the  date  of  notice  by  Customs  of  its 
calculation  of  the  amount  of  overpayment. 

(c)  Burden  of  Proof  The  person  asserting 
lack  of  knowledge  of  the  commencement  of 

a  formal  investigation  has  the  burden  of  proof 
in  establishing  such  lack  of  knowledge. 

(d)  Commencement  of  Investigation.  For 
purposes  of  this  Appendix,  a  formal 
investigation  of  a  violation  is  considered  to 
be  commenced  with  regard  to  the  disclosing 
party,  and  with  regard  to  the  disclosed 
information,  on  the  date  recorded  in  writing 
by  Customs  as  the  date  on  which  facts  and 
circumstances  were  discovered  which  caused 
Customs  to  believe  that  a  possibility  of  a 
violation  of  section  593  A  existed. 

(e)  Exclusivity.  Penalty  claims  under 
section  D  shall  be  the  exclusive  civil  remedy 
for  any  drawback-related  violation  of  section 
593A. 

(E)  Deprivation  of  Lawful  Revenue 

Notwithstanding  section  514,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1514),  if  the 
United  States  has  been  deprived  of  lawful 
duties  and  taxes  resulting  bom  a  violation  of 
section  593A,  Customs  shall  require  that 
such  duties  and  taxes  be  restored  whether  or 
not  a  monetary  penalty  is  assessed. 

(F)  Final  Disposition  of  Penalty  Cases  When 
the  Drawback  Claimant  Is  Not  a  Certified 
Participant  in  the  Drawback  Compliance 
Program 

[1)  In  General.  Customs  shall  consider  all 
information  in  the  petition  and  all  available 


evidence,  taking  into  account  any  mitigating, 
aggravating,  and  extraordinary  factors,  in 
determining  the  final  assessed  penalty.  All 
factors  considered  should  be  stated  in  the 
decision. 

(2)  Penalty  Disposition  When  There  Has 
Been  No  Prior  Disclosure. 

(a)  Nonrepetitive  Negligent  Violation.  The 
final  penalty  disposition  shall  be  in  an 
amount  ranging  bom  a  minimum  of  10 
percent  of  the  actual  or  potential  loss  of 
revenue  to  a  maximum  of  20  percent  of  the 
actual  or  potential  loss  of  revenue. 

(b)  Repetitive  Negligent  Violation. 

(i)  First  Repetitive  Negligent  Violation.  The 
final  penalty  disposition  shall  be  in  an 
amount  ranging  from  a  minimum  of  25 
percent  of  the  actual  or  potential  loss  of 
revenue  to  a  maximum  of  50  percent  of  the 
actual  or  potential  loss  of  revenue. 

(ii)  Second  and  Each  Subsequent 
Repetitive  Negligent  Violation.  The  final 
penalty  disposition  shall  be  in  an  amount 
ranging  fit>m  a  minimum  of  50  percent  of  the 
actual  or  potential  loss  of  revenue  to  a 
maximum  of  100  percent  of  the  actual  or 
potential  loss  of  revenue. 

(c)  Fraudulent  Violation.  The  final  penalty 
disposition  shall  be  in  an  amount  ranging 
fit>m  a  minimum  of  1.5  times  the  actual  or 
potential  loss  of  revenue  to  a  maximum  of  3 
times  the  actual  or  potential  loss  of  revenue. 

(3)  Penalty  Disposition  When  There  Has 
Been  a  Prior  Disclosure. 

(a)  Negligent  Violation.  The  final  penalty 
disposition  shall  be  in  an  amount  equal  to 
the  interest  determined  in  accordance  with 
paragraph  (D)(3)(a)(ii). 

(b)  Fraudulent  Violation.  The  final  penalty 
disposition  shall  be  in  an  amount  equal  to 
100  percent  of  the  actual  or  potential  loss  of 
revenue. 

(4)  Mitigating  Factors.  The  following 
factors  shall  be  considered  in  mitigation  of 
the  proposed  or  assessed  penalty  claim  or 
final  penalty  amount,  provided  that  the  case 
record  sufficiently  establishes  their  existence. 
The  list  is  not  exclusive. 

(a)  Contributory  Customs  Error.  This  factor 
includes  misleading  or  erroneous  advice 
given  by  a  Customs  official  in  writing  to  the 
alleged  violator,  but  this  factor  may  be 
applied  in  such  a  case  only  if  it  appears  that 
the  alleged  violator  reasonably  relied  upon 
the  written  information  and  the  alleged 
violator  fully  and  accurately  informed 
Customs  of  all  relevant  facts.  The  concept  of 
comi>arative  negligence  may  be  utilized  in 
determining  the  weight  to  be  assigned  to  this 
factor.  If  the  Customs  error  contributed  to  the 
violation,  but  the  alleged  violator  is  also 
culpable,  the  Customs  error  is  to  be 
considered  as  a  mitigating  fector.  If  it  is 
determined  that  the  Customs  error  was  the 
sole  cause  of  the  violation,  the  proposed  or 
assessed  penalty  is  to  be  cancelled. 

(b)  Cooperation  with  the  Investigation.  To 
obtain  the  benefits  of  this  factor,  the  alleged 
violator  must  exhibit  cooperation  beyond 
that  expected  from  a  person  under 
investigation  for  a  Customs  violation.  An 
example  of  the  cooperation  contemplated 
includes  assisting  Customs  officers  to  an 
unusual  degree  in  auditing  the  books  and 
records  of  the  alleged  violator  (e.g.,  incurring 
extraordinary  exfienses  in  providing 


computer  runs  solely  for  submission  to 
Customs  to  assist  the  agency  in  cases 
involving  an  unusually  large  number  of 
entries  and/or  complex  issues).  Another 
example  consists  of  assisting  Customs  in 
obtaining  additional  information  relating  to 
the  subject  violation  or  other  violations. 
Merely  providing  the  books  and  records  of 
the  alleged  violator  may  not  be  considered 
cooperation  justifying  mitigation  inasmuch 
as  Customs  has  the  right  to  examine  an 
importer's  books  and  records  pursuant  to  19 
U.S.C.  1508-1509. 

(c)  Immediate  Remedial  Action.  This  fadot 
includes  the  payment  of  the  actual  loss  of 
revenue  prior  to  the  issuance  of  a  penalty 
notice  and  within  30  days  after  Customs 
notifies  the  alleged  violator  of  the  actual  loss 
of  revenue  attributable  to  the  violation.  In 
appropriate  cases,  where  the  alleged  violator 
provides  evidence  that,  immediately  after 
learning  of  the  violation,  substantial  remedial 
action  was  taken  to  correct  organizational  or 
procedural  defects,  immediate  remedial 
action  may  be  granted  as  a  mitigating  factor. 
Customs  encourages  immediate  remedial 
action  to  ensure  against  future  incidents  of 
non-compliance. 

(d)  Plrior  Good  Record.  Prior  good  record  is 
a  factor  only  if  the  alleged  violator  is  able  to 
demonstrate  a  consistent  pattern  of  filing 
drawback  claims  without  violation  of  section 
593 A,  or  any  other  statute  prohibiting  the 
making  or  filing  of  a  false  statement  or 
document  in  connection  with  a  drawback 
claim.  This  factor  will  not  be  considered  in 
alleged  fraudulent  violations  of  section  593  A. 

(e)  Inability  to  Pay  the  Customs  Penalty. 
The  party  claiming  the  existence  of  this 
factor  must  present  documentary  evidence  in 
support  thereof,  including  copies  of  income 
tax  returns  for  the  previous  3  years  and  an 
audited  financial  statement  for  the  most 
recent  fiscal  quarter.  In  certain  cases. 
Customs  may  waive  the  production  of  an 
audited  financial  statement  or  may  request 
alternative  or  additional  financial  data  in 
order  to  facilitate  an  analysis  of  a  claim  of 
inability  to  pay  (e.g.,  examination  of  the 
financial  records  of  a  foreign  entity  related  to 
the  U.S.  company  claiming  inability  to  pay). 
In  addition,  the  alleged  violator  must  present 
information  reflecting  ownership  and  related 
domestic  and  foreign  parties  and  must 
provide  information  reflecting  its  current 
financial  condition,  including  books  and 
records  of  account,  bank  statements,  other  tax 
records  (for  example,  sales  tax  returns)  and 

a  list  of  assets  with  current  values;  if  the 
alleged  violator  is  a  closely  held  corporation, 
similar  current  financial  information  must  be 
provided  on  the  shareholders,  wherever  they 
are  located. 

(f)  Customs  Knowledge.  This  factor  may  be 
used  in  non-fraud  cases  if  it  is  determined 
that  Customs  had  actual  knowledge  of  a 
violation  and  foiled,  without  justification,  to 
inform  the  violator  so  that  it  could  have 
taken  earlier  remedial  action.  This  factor 
shall  not  be  applicable  when  a  substantial 
delay  in  the  investigation  is  attributable  to 
the  alleged  violator. 

(5)  Aggravating  Factors.  Certain  fiactors 
may  be  determined  to  be  aggravating  factors 
in  calculating  the  amount  of  the  proposed  or 
assessed  penalty  claim  or  the  amount  of  the 
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final  administrative  penalty.  The  presence  of 
one  or  more  aggravating  factors  may  not  be 
used  to  raise  the  level  of  culpability 
attributable  to  the  alleged  violations,  but  may 
be  used  to  offset  the  presence  of  mitigating 
factors.  The  following  factors  shall  be 
considered  "aggravating  factors",  provided 
that  the  case  record  sufficiently  establishes 
their  existence.  The  list  is  not  exclusive. 

(a)  Obstructing  an  investigation  or  audit. 

(b)  Withholding  evidence. 

(c)  Providing  misleading  information 
concerning  the  violation. 

(d)  Prior  substantive  violations  of  section 
593A  for  which  a  final  administrative  finding 
of  culpability  has  been  made. 

(e)  Failure  to  comply  with  a  Customs 
summons  or  lawful  demand  for  records. 

(G)  Drawback  Compliance  Program 
Participants 

(1)  In  General.  Special  alternative 
procedures  and  penalty  assessment  standards 
apply  in  the  case  of  negligent  violations  of 
section  593A  conmiitted  by  persons  who  are 
certified  as  participants  in  the  Customs 
drawback  compliance  program  and  who  are 
generally  in  compliance  with  the  procedures 
and  requirements  of  that  program.  Provisions 
regarding  the  operation  of  the  drawback 
compliance  program  are  set  forth  in  part  191 
of  the  Customs  Regulations  (19  CFR  part 
191). 

(2)  Alternatives  to  Penalties.  When  a 
participant  described  in  paragraph  (G)(1) 
commits  a  violation  of  section  593A,  in  the 
absence  of  fraud  or  repeated  violations  and 
in  lieu  of  a  monetary  penalty,  Customs  shall 
issue  a  written  notice  of  the  violation 
(warning  letter). 

(a)  Contents  of  Notice.  The  notice  shall: 
(i)  State  that  the  person  has  violated 

section  593A; 
(ii)  Explain  the  nature  of  the  violation;  and 
(iii)  Warn  the  person  that  future  violations 
of  section  593A  may  result  in  the  imposition 
of  hionetary  penalties  and  that  repetitive 
violations  may  result  in  removal  of 
certification  under  the  drawback  compliance 
program  until  the  person  takes  corrective 
action  that  is  satisfactory  to  Customs. 

(b)  Response  to  Notice.  Within  30  days 
from  the  date  of  mailing  of  the  written  notice, 
the  person  shall  notify  Customs  in  writing  of 
the  steps  that  have  been  taken  to  prevent  a 
recurrence  of  the  violation.  If  the  person  fails 
to  provide  such  notification  in  a  timely 
manner,  any  penalty  assessed  for  a  repetitive 
violation  under  paragraph  (G)(3)  shall  not  be 
subject  to  mitigation  under  this  Appendix. 

(3)  Repetitive  Violations. 

(a)  In  General.  A  person  who  has  been 
issued  a  written  notice  under  paragraph 
(G)(2)  and  who  subsequently  commits  a 
negligent  violation  that  is  repetitive  (i.e., 
involves  the  same  issue),  and  any  other 
person  who  is  a  participant  described  in 
paragraph  (G)(1)  and  who  commits  a 
repetitive  negligent  violation,  is  subject  to 
one  of  the  following  monetary  penalties: 

(i)  An  amount  not  to  exceed  20  percent  of 
the  loss  of  revenue  for  the  first  repetitive 
violation  that  occurs  within  three  years  firom 
the  date  of  the  violation  of  which  it  is 
repetitive; 

(ii)  An  amount  not  to  exceed  50  percent  of 
the  loss  of  revenue  for  the  second  repetitive 


violation  that  occurs  within  three  years  from 
the  date  of  the  first  of  two  violations  of  which 
it  is  repetitive;  and 

(iii)  An  amount  not  to  exceed  100  percent 
of  the  loss  of  revenue  for  the  third  and  each 
subsequent  repetitive  violation  that  occurs 
within  three  years  from  the  date  of  the  first 
of  three  or  more  violations  of  which  it  is 
repetitive. 

(b)  Repetitive  Violations  Outside  3-year 
Period.  If  a  participant  described  in 
paragraph  (G)(1)  commits  a  negligent 
violation  that  is  repetitive  but  that  did  not 
occur  within  3  years  of  the  violation  of  which 
it  is  repetitive,  the  new  violation  shall  be 
treated  as  a  first  violation  for  which  a  written 
notice  shall  be  issued  in  accordance  with 
paragraph  (G)(2),  and  each  repetitive 
violation  subsequent  thereto  that  occurs 
within  any  3-year  period  described  in 
paragraph  (G)(3)(a)  shall  result  in  the 
assessment  of  the  applicable  monetary 
penalty  prescribed  in  that  paragraph. 

(4)  Final  Penalty  Disposition  When  There 
Has  Been  No  Prior  Disclosure. 

(a)  In  General.  Customs  shall  consider  all 
information  in  the  petition  and  all  available 
evidence,  taking  into  account  any  mitigating 
factors  (see  paragraph  (F)(4)),  aggravating 
factors  (see  paragraph  (F)(5)),  and 
extraordinary  factors  in  determining  the  final 
assessed  penalty.  All  factors  considered 
should  be  stated  in  the  decision. 

(b)  First  Repetitive  Negligent  Violation 
Within  3  Years  of  Violation  Handled  Under 
Paragraph  (GH2).  The  final  penalty 
disposition  shall  be  in  an  amount  ranging 
from  a  minimum  of  10  percent  of  the  loss  of 
revenue  to  a  maximum  of  20  percent  of  the 
loss  of  revenue. 

(c)  Second  Repetitive  Negligent  Violation 
Within  3  Years  of  Violation  Handled  Under 

■  Paragraph  (G)(2)  or  (G)(3).  The  final  penalty 
disposition  shall  be  in  an  amount  ranging 
from  a  minimum  of  25  percent  of  the  loss  of 
revenue  to  a  maximum  of  50  percent  of  the 
loss  of  revenue. 

(d)  Third  and  Each  Subsequent  Repetitive 
Negligent  Violation  Within  3  Years  of 
Violation  Handled  Under  Paragraph  (G)(2)  or 
(G)(3).  The  final  penalty  disposition  shall  be 
in  an  amount  ranging  from  a  minimum  of  50 
percent  of  the  loss  of  revenue  to  a  maximum 
of  100  percent  of  the  loss  of  revenue. 

(e)  Fraudulent  Violations.  The  final  penalty 
disposition  shall  be  the  same  as  in  the  case 
of  fraudulent  violations  committed  by 
persons  who  are  not  participants  in  the 
drawback  compliance  program  (see 
paragraph  (F)(2)(c)). 

(5)  Final  Penalty  Disposition  When  There 
Has  Been  A  Prior  Disclosure.  The  final 
penalty  disposition  shall  be  the  same  as  in 
the  case  of  persons  who  are  not  participants 
in  the  drawback  compliance  program  (see 
paragraph  (F)(3)). 

PART  191— DRAWBACK 

1.  The  authority  citation  for  part  191 
continues  to  read  in  part  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1313, 1624. 


§§  191.191-191.195  also^ssued  under  19 
U.S.C.  1593a. 

2.  In  §  191.194,  paragraphs  (e)  and  (0 
are  revised  to  read  as  followrs: 

§  191 .194    Action  on  application  to 
participate  m  compHanca  progrant. 

•        •        •        *        • 

(e)  Certification  removal — (1)  Grounds 
for  removal.  The  certification  for 
participation  in  the  drawback 
compliance  program  by  a  party  may  be 
removed  when  any  of  the  following 
conditions  are  discovered: 

(i)  The  certification  privilege  was 
obtained  through  fraud  or  mistake  of 
fact: 

(ii)  The  program  participant  is  no 
longer  in  compliance  with  the  Customs 
laws  and  regulations,  including  the 
requirements  set  forth  in  §  191.192; 

(iii)  The  program  participant 
repeatedly  files  false  drawback  claims  or 
false  or  misleading  documentation  or 
other  information  relating  to  such 
claims;  or 

(iv)  The  program  participant  is 
convicted  of  any  felony  or  has 
committed  acts  which  would  constitute 
a  misdemeanor  or  felony  involving 
theft,  smuggling,  or  any  theft-connected 
crime. 

(2)  Removal  procedure.  If  Customs 
determines  that  the  certification  of  a 
program  participant  should  be  removed, 
the  applicable  drawback  office  shall 
serve  die  program  participant  with 
written  notice  of  the  removal.  Such 
notice  shall  inform  the  program 
participant  of  the  grounds  for  the 
removal  and  shall  advise  the  program 
participant  of  its  right  to  file  an  appeal 
of  the  removal  in  accordance  with 
paragraph  (f)  of  this  section. 

(3)  Effect  of  removal.  The  removal  of 
certification  shall  be  effective 
immediately  in  cases  of  willfulness  on 
the  part  of  the  program  participant  or 
when  required  by  public  health, 
interest,  or  safety.  In  all  other  cases,  the 
removal  of  certification  shall  be 
effective  when  the  program  participant 
has  received  notice  under  paragraph 
(e)(2)  of  this  section  and  either  no 
appeal  has  been  filed  within  the  time 
limit  prescribed  in  paragraph  (f)(2)  of 
this  section  or  all  appeal  procedures 
thereunder  have  b^n  concluded  by  a 
decision  that  upholds  the  removal 
action.  Removal  of  certification  may 
subject  the  affected  person  to  penalties. 

(fj  Appeal  of  certification  denial  or 
removal— (^)  Appeal  of  certification 
denial.  A  party  may  challenge  a  denial 
of  an  application  for  certification  as  a 
participant  in  the  drawback  compliance 
program  by  filing  a  written  appeal, 
within  30  days  of  issuance  of  the  notice 
of  denial,  with  the  applicable  drawback 
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office.  A  denial  of  an  appeal  may  itself 
be  appealed  to  Customs  Headquarters, 
Office  of  Field  Operations,  Office  of 
Trade  Operations,  within  30  days  after 
issuance  of  the  applicable  drawback 
office's  appeal  decision.  Customs 
Headquarters  will  review  the  appeal  and 
will  respond  with  a  written  decision 
within  30  days  after  receipt  of  the 
appeal  imless  circumstances  require  a 
delay  in  issuance  of  the  decision.  If  the 
decision  cannot  be  issued  within  the  30- 
day  period.  Customs  Headquarters  will 
advise  the  appellant  of  the  reasons  for 
the  delay  and  of  any  further  actions 
which  will  be  carried  out  to  complete 
the  appeal  review  and  of  the  anticipated 
date  for  issuance  of  the  appwal  decision. 
(2)  Appeal  of  certification  removal.  A 
party  who  has  received  a  Customs 
notice  of  removal  of  certification  for 
participation  in  the  drawback 
compliance  program  may  challenge  the 
removal  by  filing  a  written  appeal, 
within  30  days  after  issuance  of  the 
notice  of  removal,  with  the  apphcable 
drawback  office.  A  denial  of  an  appeal 
may  itself  be  appealed  to  Customs 
Headquarters,  Office  of  Field 
Operations,  Office  of  Trade  Operations, 
within  30  days  after  issuance  of  the 
applicable  drawback  office's  appeal 
decision.  Customs  Headquarters  shall 
consider  the  allegations  upon  which  the 
removal  was  based  and  the  responses 
made  thereto  by  the  appellant  and  shall 
render  a  written  decision  on  the  appeal 
within  30  days  after  receipt  of  the 
appeal. 

Approved:  August  3, 1998. 

Robert  S.  Trotter, 

Acting  Commissioner  of  Customs. 

Dwnto  M.  O'Coimell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

(FR  Doc  9S-2589S  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  807 

(Docl«MNo.98N-0520] 

Madlcal  DevicM;  Establishmant 
Ragistration  and  Device  Listing  for 
Manufacturers  and  Distributors  of 
Devices;  Companion  to  Direct  Hnai 
Rule 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  certain  regulations  governing 
establishment  registration  and  device 
listing  by  domestic  distributors.  This 
proposed  rule  is  a  companion  document 
to  the  direct  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  These  amendments  are  being 
made  to  implement  revisions  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  as  amended  by  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA).  This  companion 
proposed  rule  is  being  issued  imder 
FDAMA  and  the  act  as  amended. 
DATES:  Comments  must  be  received  on 
or  before  December  14, 1998. 
ADDRESSES:  Submit  written  comments 
on  the  companion  proposed  rule  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  W.  Morgenstem,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
305),  Food  and  Drug  Administration, 
2094  Gaither  Rd.,  Rockville,  MD  20852. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

This  proposed  rule  is  a  companion  to 
the  direct  final  rule  published  in  the 
final  rules  section  of  this  issue  of  the 
Federal  Register.  The  direct  final  rule 
and  this  companion  proposed  rule  are 
substantively  identical.  FDA  is 
publishing  the  direct  final  rule  because 
the  rule  contains  noncontroversial 
changes,  and  FDA  anticipates  that  it 
will  receive  no  significant  adverse 
comment.  A  detailed  discussion  of  this 
rule  is  set  forth  in  the  preamble  of  the 
direct  final  rule.  If  no  significant 
adverse  comment  is  received  in 
response  to  the  direct  fined  rule,  no 
further  action  will  be  taken  related  to 
this  proposed  rule.  Instead,  FDA  will 
publish  a  confirmation  document 
within  30  days  after  the  comment 
period  ends  confirming  that  the  direct 
final  rule  will  go  into  efiisct  on  February 
11, 1999.  Additional  information  about 
FDA's  direct  final  rulemaking 
procedures  is  set  forth  in  a  gmdance 
published  in  the  Federal  Rq^er  of 
November  21, 1997  (62  FR  62466J. 

If  FDA  receives  any  significant 
adverse  comment  regarding  the  direct 
final  rule,  FDA  will  publish  a  document 
withdrawing  the  direct  final  rule  within 
30  days  after  the  comment  period  ends 
and  will  proceed  to  respond  to  all  of  the 
comments  under  this  companion 
proposed  rule  using  usual  notice-and- 
comment  procedures.  The  comment 
period  for  this  companion  proposed  rule 


runs  concurrently  with  the  direct  final 
rule's  comment  period.  Any  conunents 
received  under  this  companion 
proposed  rule  will  also  be  considered  as 
comments  regarding  the  direct  final 
rule. 

A  significant  adverse  comment  is 
defined  as  a  comment  that  explains  why 
the  rule  would  be  inappropriate, 
including  challenges  to  the  rule's 
imderlying  premise  or  approach,  or 
would  be  ineffective  or  unacceptable 
without  a  change.  In  determining 
whether  a  significant  adverse  comment 
is  sufficient  to  terminate  a  direct  final 
rulemaking,  FDA  wiU  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  Conunents  that  are  frivolous, 
insubstantial,  or  outside  the  scope  of  the 
rule  will  not  be  considered  adverse 
tmder  this  procedure.  For  example,  a 
conmient  recommending  a  rule  change 
in  addition  to  the  rule  will  not  be 
considered  a  significant  adverse 
comment,  unless  the  comment  states 
why  the  rule  would  be  ineffective 
without  the  additional  change.  In 
addition,  if  a  significant  adverse 
comment  appUes  to  part  of  a  rule  and 
that  part  can  be  severed  fix>m  the 
remainder  of  the  rule,  FDA  may  adopt 
as  final  those  parts  of  the  rule  that  are 
not  the  subject  of  a  significant  adverse 
comment. 

This  action  is  part  of  FDA's 
continuing  effort  to  achieve  the 
objectives  of  the  President's 
"Reinventing  Government"  initiative, 
and  is  intended  to  reduce  the  biuden  of 
unnecessary  regulations  on  medical 
devices  without  diminishing  the 
protection  of  public  health. 

On  November  21, 1997,  the  President 
signed  FDAMA  into  law  (Pub.  L.  105- 
115).  Section  213(b)  of  FDAMA  made 
the  following  changes  to  section  510(g) 
of  the  act  (21  U.S.C.  360(g))  regarding 
establishment  registration  and  device 
listing  by  domestic  distributors: 

1.  ru AMA  amended  section  510(g)  of 
the  act  to  add  a  new  paragraph  (g)(4)  to 
provide  that  the  registration  and  listing 
requirements  of  section  510  of  the  act  do 
not  apply  to  distributors  who  act  as 
"wholesale  distributors,"  and  who  do 
not  manufacture,  repackage,  process,  or 
relabel  a  device. 

2.  FDAMA  also  added  a  definition  of 
"wholesale  distributor"  to  section 
510(g)  of  the  act.  A  "wholesale 
distributor"  is  defined  as  "any  person 
(other  than  the  manufacturer  or  the 
initial  importer)  who  distributes  a 
device  from  the  original  place  of 
manufacture  to  the  person  who  makes 
the  final  delivery  or  sale  of  the  device 
to  the  idtimate  consumer  or  user." 
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FDA  is  issuing  this  companion 
proposed  rule  to  amend  certain  existing 
regulations  to  conform  to  amendments 
made  by  FDAMA  to  section  510(g)  of 
the  act.  For  a  discussion  of  the  specific 
provisions  of  the  regulation,  see  the 
preamble  to  the  direct  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

n.  EnTironmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  proposed  action 
is  of  a  type  that  does  not  individually 
or  aunulatively  have  a  significant  effect 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

m.  Analysis  of  Impacts 

FDA  has  examined  the  impact  of  this 
companion  proposed  rule  imder 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  (asamended by  subtitle D of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Pub.  L.  104-121)),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulatory  action 
is  necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibifity  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  rule  codifies  applicable 
statutory  requirements  imposed  by 
FDAMA.  Because  the  companion 
proposed  rule  exempts  certain 
distributors  from  registration  and  device 
listing,  it  may  permit  more  small 
competitors  to  enter  the  marketplace. 
The  agency  certifies  that  this  proposed 
rule,  if  issued,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  proposed  rule  does  not 
impose  a  mandate  that  results  in  an 
expenditure  of  $100  million  or  more  in 
either  the  private  sector  or  State,  local, 
and  tribal  governments  in  the  aggregate, 
and  therefore  a  siuiunary  statement  of 
analysis  imder  section  202(a)  of  the 


Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

IV.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520)  is  not 
required. 

V.  Submission  of  Comments 

Interested  persons  may,  on  or  before 
December  14, 1998,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  The  comment  period  runs 
conciurently  with  the  comment  period 
for  the  direct  final  rule.  Two  copies  of 
any  comment  are  to  be  submitted  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  the  brackets  in 
the  heading  of  this  docimient.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  All  comments 
received  will  be  considered  as 
comments  regarding  the  direct  final  rule 
and  this  proposed  rule.  In  the  event  the 
direct  final  rule  is  withdraMm,  all 
comments  received  will  be  considered 
comments  on  the  proposed  rule. 

List  of  Subjects  in  21  CFR  Part  807 

Confidential  business  information. 
Imports,  Medical  devices.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  807  be  amended  as  follows: 

1.  The  part  heading  for  part  807  is 
revised  to  read  as  follows: 

PART  807— ESTABUSHMENT 
REGISTRATION  AND  DEVICE  LISTING 
FOR  MANUFACTURERS  AND  INItlAL 
IMPORTERS  OF  DEVICES 

2.  The  authority  citation  for  21  CFR 
part  807  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352,  360. 
360c.  360e.  3601.  360j.  371,  374. 

3.Section  807.3  is  amended  by 
revising  paragraphs  (d)(2)  and  (g),  and 
by  adding  paragraph  (s)  to  read  as 
follows: 

§807.3    Definitions. 

***** 

(d)*  •  • 

(2)  Initial  importation  of  devices 
manufactured  in  foreign  establishments; 
or 


(g)  Initial  importer  means  any 
importer  who  furthers  the  marketing  of 
a  device  from  a  foreign  manufacturer  to 
the  person  who  makes  the  final  delivery 
or  sale  of  the  device  to  the  ultimate 
consumer  or  user,  but  does  not 
repackage,  or  otherwise  change  the 
container,  wrapper,  or  labeling  of  the 
device  or  device  package. 

(s)  Wholesale  distributor  means  any 
person  (other  than  the  manufacturer  or 
the  initial  importer)  who  distributes  a 
device  from  the  original  place  of 
manufacture  to  the  person  who  makes 
the  final  delivery  or  sale  of  the  device 
to  the  ultimate  consumer  or  user. 

4.  Section  807.20  is  amended  by 
revising  paragraph  (a)(4),  by 
redesignating  paragraph  (d)  as 
paragraph  (c)  and  paragraph  (c)  as 
paragraph  (d),  respectively,  and  by 
adding  paragraph  (c)(3)  to  read  as 
follows: 

§807.20   Who  must  register  and  submit  a 
dsvicslist 

(a)*  *  * 

(4)  Acts  as  an  initial  importer. 


(c)  •  •  • 

(3)  Acts  as  a  wholesale  distributor,  as 
defined  in  §  807.3(s),  and  who  does  not 
manufacture,  repackage,  process,  or 
relabel  a  device. 


§807.22    [Amended] 

S.Section  807.22  How  and  where  to 
register  establishments  and  list  devices 
is  amended  in  paragraph  (c)  by 
removing  the  words  "distributor"  and 
"distributors"  each  time  they  appear 
and  by  adding  in  their  place  the  words 
"initial  importer"  and  "initial 
importers",  respectively. 

Dated:  July  IS.  1998. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  98-25797  Filed  9-28-98;  8:45  am] 
BILUNQ  CODE  41tO-01-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  581 
(AR  15-185] 

Army  Board  for  Correction  of  Military 
Records 

AGENCY:  Assistant  Secretary  of  the  Army 

for  Manpower  and  Reserve  Affairs, 

DOD. 

action:  Proposed  rule. 
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summary:  The  Department  of  the  Army 
proposes  to  amend  its  regulation  on 
Army  Board  for  Correction  of  Military 
Records  to  bring  it  in  line  with  changes 
to  Army  Regulation  15-185,  with  the 
same  title.  This  proposal  updates  the 
pohcies  and  procedures  for 
consideration  of  applications,  and 
corrections  of  the  military  records 
process.  The  section  implements 
portions  of  Title  10,  U.S.  Code  1034, 
and  Department  of  Defense  (DOD) 
Directive  7050.6.  Military 
Whistleblower  Protection,  that  pertain 
to  actions  by  the  Army  Board  for 
Correction  of  Military  Records.  It  also 
implements  DoD  Instruction  1336.6 
Correction  of  Military  Records  and 
streamlines  portions  of  the  application 
process  by  transferring  the  information 
into  a  Department  of  the  Army 
Pamphlet. 

DATES:  Comments  must  be  received  not 
later  than  October  29, 1998. 

ADDRESSES:  Comments  may  be  sent  to 
The  Army  Review  Boards  Agency, 
ATTN:  SFMR-RBR.  1941  Jefferson 
Davis  Highway,  Arlington,  VA  22202- 
4508. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Gale  Thomas,  Military  Personnel  ' 
Management  Specialist.  (703)  607-2044. 

SUPPLEMENTARY  INFORMATION:  Section 
581.3  contained  in  32  CFR  part  581 
provides  Department  of  the  Army 
policy,  criteria  and  administrative 
instructions  regarding  an  applicant's 
request  for  the  correction  of  a  military 
record. 

ExecutiTe  Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  pursuant  to  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30. 1993. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601,  et  seq,  the  proposed  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  only  concerns  the  release  of 
information  that  pertains  to  Federal 
records. 

Paperwork  Reduction  Act 

In  compliance  wdth  The  Paperwork 
Reduction  Act,  information  collection  is 
required  on  Department  of  Defense 
Form  149  titled  "Application  for 
Correction  of  Military  Record".  The 
form  is  necessary  to  identify  specific 
types  of  information  in  support  of  the 
Army  Board  requirements.  The  form 
was  approved  previously  by  the  Office 


of  Management  Budget  (OMB)  and 
assigned  OMB  Control  No.  0704-0003. 

List  of  Subjects  in  32  CFR  Part  581 

Administrative  practice  and 
procedure.  Archives  and  Records, 
Military  Personnel. 

Accordingly,  part  581  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  581 
continues  to  read  as  follows: 

Authority:  10  U.  S.  C.  1552, 1553, 1554, 
3012;  38  U.  S.  C.  3103a. 

2.  Section  581.3  is  proposed  to  be 
revised  to  read  as  follows: 

§  581 .3    Army  Board  for  Correction  of 
Military  Records. 

(a)  General. — (1)  Purpose.  This  section 
prescribes  the  policies  and  procediu«s 
for  correction  of  military  records  by  the 
Secretary  of  the  Army,  acting  through 
the  Army  Board  for  Correction  of 
Military  Records  (ABCMR). 

(2)  Statutory  authority.  Title  10  U.  S. 
C.  Section  1552,  Correction  of  Military 
Records:  Claims  Incident  Thereto  (10  U. 
S.  C.  1552),  is  the  statutory  authority  for 
this  section. 

(b)  Responsibilities. — (1)  The 
Secretary  of  the  Army.  The  Secretary  of 
the  Army  will  oversee  the  operations  of 
the  ABCMR.  The  Secretary  will  take 
final  action  on  applications  as 
appropriate. 

(2)  The  ABCMR  Director.  The  ABCMR 
Director  will  manage  the  ABCMR's  day- 
to-day  operations. 

(3)  The  Chair.  The  Chair  of  a  given 
ABCMR  panel  vtrill  preside  over  the 
ABCMR  panel,  conduct  a  hearing, 
maintain  order,  ensure  the  applicant 
receives  a  full  and  fair  opportunity  to  be 
heard  and  certify  the  vmtten  record  of 
proceedings  in  pro  forma  and  formal 
hearings  as  being  true  and  correct. 

(4)  The  ABCMR  members.  The 
ABCMR  members  will — 

(i)  Review  all  applications  properly 
before  them,  to  determine  the  existence 
of  error  or  injustice. 

(ii)  If  persuaded  that  probable 
material  error  or  injustice  exists,  and 
sufficient  evidence  exist  on  the  record, 
direct  or  recommend  changes  in 
military  records  to  correct  the  error  or 
injustice. 

(iii)  Recommend  a  hearing  when 
appropriate  in  the  interest  of  justice. 

(iv)  Deny  applications  where  the 
alleged  error  or  injustice  is  not 
adequately  supported  by  the  evidence, 
and  a  hearing  is  not  deemed  proper. 

(v)  Deny  applications  where  the 
application  is  not  timely  filed,  and  it  is 
not  in  the  interest  of  justice  to  excuse 
the  failure  to  timely  Hie. 


(5)  The  Army  records  holding  agency. 
The  Army  records  holding  agency 
will— 

(i)  Take  appropriate  action  on  routine 
issues  that  may  be  administratively 
corrected  imder  authority  inherent  in 
the  custodian  of  the  records  and  do  not 
require  ABCMR  action. 

(ii)  Furnish  all  requested  Army 
military  records  to  the  ABCMR. 

(iii)  Request  additional  information 
from  the  applicant,  if  needed,  to  assist 
the  ABCMR  in  conducting  a  full  and  fair 
review  of  the  matter. 

(iv)  Take  corrective  action  directed  by 
the  ABCMR  or  the  Secretary  of  the 
Army. 

(v)  Inform  the  Defense  Finance  and^ 
Accounting  Service  (DFAS),  when 
appropriate,  the  applicant,  his  or  her 
counsel,  if  any,  and  interested  Members 
of  Congress,  if  any,  after  a  correction  is 
complete. 

(vi)  Return  original  records  of  the 
soldier  or  former  soldier  obtained  from 
the  Department  of  Veterans  Affairs  (VA). 

(6)  The  Army  staff  agencies  and 
commands.  The  Army  staff  agencies  and 
commands  will — 

(i)  Furnish  advisory  opinions  on 
matters  within  their  areas  of  expertise 
upon  request  of  the  ABCMR,  within  a 
timely  manner. 

(ii)  Obtain  additional  information  or 
documentation  as  needed  before 
providing  the  opinions  to  the  ABCMR. 

(iii)  Provide  records,  investigations, 
information,  and  documentation  upon 
request  of  the  ABCMR. 

(iv)  Provide  additional  assistance 
upon  request  of  the  ABCMR. 

(v)  Take  corrective  action  directed  by 
the  ABCMR  or  the  Secretary  of  the 
Army. 

(7)  DFAS.  The  ABCMR  staff  will 
request  that  DFAS— 

(i)  Furnish  advisory  opinions  on 
matters  within  its  area  of  expertise  upon 
request. 

(ii)  Obtain  additional  information  or 
documentation  as  needed  before 
providing  the  opinions. 

(iii)  Provide  financial  records  upon 
request. 

(iv)  Settle  claims  on  behalf  of  the 
Army  based  on  ABCMR  final  actions. 

(v)  Report  quarterly  on  the  monies 
expended  as  a  result  of  ABCMR  action, 
and  the  names  of  the  payees,  to  the 
ABCMR  Director. 

(c)  ABCMR  establishment  and 
functions.— {1)  ABCMR  Establishment. 
The  ABCMR  operates  pursuant  to  law 
(10  U.  S.  C.  1552)  within  the  Office  of 
the  Secretary  of  the  Army.  The  ABCMR 
consists  of  civilians  regularly  employed 
in  the  executive  part  of  the  Department 
of  the  Army  (DA),  who  are  appointed  by 
the  Secretary  of  the  Army,  and  who 
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serve  on  the  ABCMR  as  an  additional 
duty.  Three  members  constitute  a 
quorum. 

(2)  ABCMR  Functions,  (i)  The  ABCMR 
considers  individual  applications 
properly  brought  before  it.  In 
appropriate  cases,  it  directs  or 
recommends  correction  of  military 
records  to  remove  an  error  or  injustice. 

(ii)  When  an  applicant  has  suffered 
reprisal  under  the  Military 
Whistleblower  Protection  Act  (10  U.  S. 
C.  1034  and  Department  of  Defense 
Directive  (DODD)  7050.6),  the  ABCMR 
may  recommend  to  the  Secretary  of  the 
Army  that  disciplinary  or  administrative 
action  be  taken  against  any  Army 
official  who  committed  an  act  of  reprisal 
against  the  applicant. 

(iii)  The  ABCMR  will  decide  cases  on 
the  evidence  of  record.  It  is  not  an 
investigative  body.  The  ABCMR  may,  in 
its  discretion,  hold  a  hearing  (sometimes 
referred  to  as  an  evidentiary  hearing  or 
an  administrative  hearing  in  10  U.  S.  C. 
1034  and  DODD  7050.6),  or  call  for 
additional  evidence  or  opinions. 

(d)  Application  pmcedures. — (1)  Who 
may  apply.  The  ABCMR's  jiuisdiction 
under  10  U.  S.  C.  1552  extends  to  any 
military  record  of  the  DA.  It  is  the 
nature  of  the  record,  and/or  the  status  of 
the  applicant,  that  defines  the  ABCMR's 
jurisdiction. 

(i)  Usually  applicants  are  soldiers  or 
former  soldiers  of  the  active  Army,  the 
U.S.  Army  Reserve  (USAR),  and  in 
certain  cases,  the  Army  National  Guard 
(ARNG),  and  other  military  and  civilian 
individuals  affiected  by  an  Army 
miUtary  record.  Requests  are  personal  to 
the  applicant  and  relate  to  military 
recoids.  Requests  are  submitted  on 
Department  of  Defense  PD)  Form  149, 
Application  for  Correction  of  Military 
Record.  Soldiers  in  an  active  or  reserve 
status  need  not  submit  applications  via 
their  chain  of  command. 

(ii)  An  applicant  with  a  proper 
interest  may  request  correction  of 
another  person's  military  records  when 
that  person  is  incapable  of  acting  on  his 
or  her  own  behalf,  is  missing,  or  is 
deceased.  Depending  on  the 
circumstances,  a  child,  spouse,  parent 
or  other  close  relative,  an  heir,  or  legal 
representative  (such  as  a  guardian  or 
executor)  of  the  soldier  or  former  soldier 
may  be  able  to  show  a  proper  interest. 
Applicants  must  send  proof  of  proper 
interest  with  the  application  when 
requesting  correction  of  another 
person's  military  records. 

(2)  Time  limits.  Applicants  must  file 
an  application  within  3  years  after  the 
alleged  error  or  injustice  was  discovered 
or  should  have  been  discovered.  The 
ABCMR  may  deny  an  untimely 


application.  The  ABCMR  may  excuse 
imtimely  filing  in  the  interest  of  justice. 

(3)  Administrative  remedies.  The 
ABCMR  will  not  consider  an 
application  imtil  the  applicant  has 
exhausted  all  administrative  remedies  to 
correct  the  alleged  error  or  injustice. 

(4)  Stay  of  other  proceedings. 
Applying  to  the  ABCMR  does  not  stay 
oUier  proceedings. 

(5)  Counsel,  (i)  Applicants  may  be 
represented  by  counsel,  at  their  own 
expense. 

(ii)  See  DODD  7050.6  for  provisions 
for  counsel  in  cases  processed  imder  10 
U.  S.  C.  1034. 

(e)  Apphcation  processing.  (1)  Actions 
by  the  ABCMR  Director  and  staff.  The 
ABCMR  staff  will  review  each 
application  to  determine  if  it  meets  the 
criteria  for  consideration  by  the 
ABCMR.  The  application  may  be 
returned  without  action  if: 

(i)  The  appUcant  fails  to  complete  and 
sign  the  application. 

(ii)  The  appUcant  has  not  exhausted 
all  other  administrative  remedies. 

(iii)  The  ABCMR  does  not  have 
jurisdiction  to  grant  the  requested  relief. 

(iv)  No  new  evidence  was  submitted 
with  a  request  for  reconsideration. 

(2)  Burden  of  proof.  The  ABCMR 
begins  its  consideration  of  each  case 
with  the  presumption  of  administrative 
regularity.  The  appUcant  has  the  burden 
of  proving  an  error  or  injustice  by  a 
preponderance  of  the  evidence. 

(3)  ABCMR  consideration,  (i)  A  panel 
consisting  of  at  least  three  ABCMR 
members  shall  consider  each 
application  properly  brought  before  it. 
C)ne  panel  member  serves  as  its  chair. 

(ii)  The  panel  may  consider  the  case 
on  the  merits  in  executive  session  or 
authorize  a  hearing. 

(iii)  Each  appUcation  wiU  be  reviewed 
to  determine: 

(A)  Whether  the  preponderance  of  the 
evidence  shows  that  an  error  or  injustice 
exists. 

(2)  If  so,  what  reUef  is  appropriate. 
(2)  If  not,  deny  reUef. 

(B)  Whether  to  authorize  a  hearing. 

(C)  ff  the  appUcation  is  filed  outside 
the  statute  of  limitations,  whether  to 
deny  based  on  imtimeliness  or  to  waive 
the  statute  in  the  interest  of  justice. 

(f)  ABCMR  hearings.  Applicants  do 
not  have  a  right  to  a  hearing  before  the 
ABCMR  The  Director  or  the  ABCMR 
may  grant  a  formal  hearing  whenever 
justice  requires. 

(g)  Disposition  of  applications.  (1) 
ABCMR  decisions.  The  panel's  majority 
vote  constitutes  the  action  of  the 
ABCMR  The  ABCMR's  findings, 
recommendations,  and,  in  the  case  of  a 
denial,  the  rationale  will  be  in  writing. 


(2)  ABCMR  final  action,  (i)  The 
ABCMR  acts  for  the  Secretary  of  the 
Army  and  its  decision  is  final  when  it: 

(A)  Denies  any  appUcation  (except 
under  10  U.S.C.  1034). 

(B)  Grants  any  application  in  whole  or 
in  part  without  a  hearing  when: 

(1)  The  reUef  is  as  recommende^by 
the  proper  staff  agency  in  an  advisory 
opinion;  and 

(2)  Is  imanimously  agreed  to  by  the 
ABCMR  panel;  and 

(3)  Does  not  involve  an  appointment 
or  promotion  requiring  confirmation  by 
the  Senate. 

(u)  The  ABCMR  wiU  forward  the 
decisional  docmnent  to  the  Secretary  of 
the  Army  for  final  decision  in  any  case 
where: 

(A)  A  hearing  was  held. 

(B)  The  facts  involve  reprisals  imder 
the  MiUtary  Whistleblower  Protection 
Act  confirmed  by  the  Department  of 
Defense  Inspector  General  (DODIG) 
under  10  U.S.C.  1034  and  DODD  7050.6. 

(C)  The  ABCMR  recommends  reUef, 
but  is  not  authorized  to  act  for  the 
Secretary  of  the  Army  on  the 
appUcation. 

C3)  Decision  of  the  Secretary  of  the 
Army,  (i)  The  Secretary  of  the  Army 
may  direct  such  action  as  he  or  she 
deems  proper  on  each  case.  Cases 
returned  to  the  Board  for  further 
consideration  will  be  accompanied  by  a 
brief  statement  of  the  reasons  for  such 
action.  If  the  Secretary  does  not  accept 
the  ABCMR's  recommendation,  or 
adopts  a  minority  position,  or  fashions 
an  action  that  he  or  she  deems  proper 
and  supported  by  the  record,  that 
'decision  will  be  in  writing  and  will 
include  a  brief  statement  of  the  grounds 
for  denial  or  revision. 

(ii)  The  Secretary  of  the  Army  will 
issue  decisions  on  cases  covered  by  the 
MiUtary  Whistleblower  Protection  Act 
(10  U.S.C  1034  and  DODD  7050.6).  In 
cases  where  the  E>ODIG  concluded  that 
there  was  reprisal,  these  decisions  will 
be  made  within  180  days  after  receipt  of 
the  appUcation  and  the  investigative 
report  by  the  DODIG.  the  Department  of 
the  Army  Inspector  General  (DAIG),  or 
othsr  Inspector  General  (IG)  offices. 
Unless  the  fiill  reUef  requested  is 
granted,  these  applicants  wiU  be 
informed  of  their  right  to  request  review 
of  the  decision  by  the  Secretary  of 
Defense. 

(4)  Reconsideration  of  applications. 
An  appUcant  may  ask  the  ABCMR  to 
reconsider  its  decision  under  the 
foUowing  circumstances: 

(i)  U  the  ABCMR  receives  the  request 
within  1  year  of  the  ABCMR's  action, 
and  the  ABCMR  has  not  previously 
reconsidered  the  matter,  the  ABCMR 
staff  will  review  the  request  to 
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determine  if  it  includes  evidence 
(including,  but  not  limited  to,  any  facts 
or  arguments  as  to  why  relief  should  be 
granted)  that  was  not  in  the  record  at  the 
time  of  the  ABCMR's  prior 
consideration.  If  new  evidence  has  been 
submitted,  the  request  will  be  submitted 
to  theS^CMR  for  its  determination  of 
whethernew  evidence  exists  sufficient 
to  show  probable  material  error  or 
injustice.  If  no  new  evidence  is  found, 
the  ABCMR  staff  will  return  the 
application  to  the  applicant  without 
action. 

(ii)  If  the  ABCMR  receives  the  request 
more  than  1  year  after  the  ABCMR's 
action,  or  after  the  ABCMR  has  already 
considered  one  request  for 
reconsideration,  the  ABCMR  staff  will 
review  the  request  to  determine  if 
substantial  relevant  evidence  is 
submitted  showing  fraud,  mistake  of 
law,  mathematical  miscalculation, 
manifest  error,  or  the  existence  of 
substantial,  relevant  new  evidence 
discovered  contemporaneously  or 
within  a  short  time  after  the  ABCMR's 
original  consideration.  If  the  ABCMR 
staff  finds  such  evidence,  it  will  be 
submitted  to  the  ABCMR  for  its 
determination  of-whether  a  material 
error  or  injustice  exists,  and  if  so,  the 
proper  remedy.  If  the  ABCMR  staff  does 
not  find  such  evidence,  the  application 
will  be  returned  to  the  applicant 
without  action. 

(h)  Claims/Expenses. — (1)  Authority. 
(i)  The  Anny,  by  law,  may  pay  claims 
for  amounts  due  to  applicants  as  a  result 
of  correction  of  military  records. 

(ii)  The  Anny  may  not  pay  any  claim 
previously  compensated  by  Congress 
through  enactment  of  a  private  law. 

(iii)  The  Army  may  not  pay  for  any 
benefit  to  which  the  applicant  might 
later  become  entitled  under  the  laws 
and  rraulations  managed  by  the  VA. 

(2)  Settlement  of  claims,  (i)  The 
ABCMR  will  furnish  DFAS  copies  of 
decisions  potentially  affecting  monetary 
entitlement  or  benefits.  DFAS  will  treat 
such  decisions  as  claims  for  payment  by 
or  on  behalf  of  the  applicant. 

(ii)  DFAS  will  settle  claims  on  the 
basis  of  the  corrected  military  record. 
DFAS  will  compute  the  amoimt  due,  if 
any.  DFAS  may  require  applicants  to 
furnish  additional  information  to 
establish  their  status  as  proper  parties  to 
the  claim  and/or  to  aid  in  deciding 
amounts  due.  Earnings  received  from 
civilian  employment  during  any  period 
for  which  active  duty  pay  and 
allowances  are  payable  will  be 
deducted.  The  applicant's  acceptance  of 
a  settlement  fully  satisfies  the  claim 
concerned. 

(3)  Payment  of  expenses.  The  Army 
may  not  pay  attorney's  fees  or  other 


expenses  incurred  by  or  on  behalf  of  an 
applicant  in  connection  with  an 
application  for  correction  of  military 
records  under  10  U.S.C.  1034  or  1552. 

(i)  Miscellaneous  provisions. — (1) 
Special  standards,  (i)  Pursuant  to  the 
November  27, 1979  order  of  the  United 
States  District  Court  for  the  District  of 
Columbia  in  Gj7es  v.  Secretary  of  the 
Army  (Civil  Action  No.  77-0904),  a 
former  Army  service  member  is  entitled 
to  an  honorable  discharge  if  a  less  than 
honorable  discharge  was  issued  to  the 
service  member,  on  or  before  November 
27, 1979,  in  an  administrative 
proceeding  in  which  the  Army 
introduced  evidence  developed  by  or  as 
a  direct  or  indirect  result  of  compelled 
urinalysis  testing  administered  for  the 
purpose  of  identifying  drug  abusers 
(either  for  the  purposes  of  entry  into  a 
treatment  program  or  to  monitor 
progress  through  rehabilitation  or 
follow-up). 

(ii)  Applicants  who  believe  that  they 
fall  within  the  scope  of  paragraph  (i) 
(l](i)  of  this  section  should  place  the 
word  CATEGORY  "G"  in  block  11,  (DD 
Form  149)  Application  for  Correction  of 
Military  or  Naval  Record.  Such 
applications  should  be  viewed 
expeditiously  by  a  designated  official 
who  will  either  send  the  individual  an 
honorable  discharge  certificate  if  the 
individual  falls  within  the  scope  of 
paragraph  (i)  (l)(i)  of  this  section,  or 
forward  the  application  to  the  Discharge 
Review  Board  if  the  individual  does  not 
fall  within  the  scope  of  paragraph  (i) 
(l)(i)  of  this  section.  The  action  of  the 
designated  official  shall  not  constitute 
an  action  or  decision  by  the  Board  for 
Correction  of  Military  Records. 

(2)  Public  access  to  decisions,  (i)  After 
deletion  of  personal  information,  a 
redacted  copy  of  each  decision  will  be 
indexed  by  subject  and  made  available 
for  review  and  copying  at  a  public 
reading  room  at  Crystal  Mall  4. 1941 
Jefferson  Davis  Midway,  Arlington, 
Virginia.  The  index  will  be  in  a  usable 
and  concise  form  so  as  to  indicate  the 
topic  considered  and  the  reasons  for  the 
decision.  Under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  records 
created  on  or  after  November  1, 1996 
shall  be  available  by  electronic  means. 

(ii)  Under  the  Freedom  of  Information 
Act,  5  U.S.C.  552,  and  the  Privacy  Act 
of  1974.  5  U.S.C.  552(a),  the  ABCMR 
will  not  furnish  to  third  parties 
information  submitted  with  or  about  an 
application  imless  specific  written 
authorization  is  received  fi^m  the 


applicant,  or  as  otherwise  authorized  by 

law. 

Loren  G.  Haireil, 

Director.  Army  Board  for  Correction  of 
Military  Records. 

[FR  Doc.  98-25863  Filed  9-28-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart55 

[USCG  1998-3821] 

RIN2115-AF48 

Coast  Guard  Child  Development 
Services  Programs 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  child  development  services  for 
eUgible  children  of  the  IDepartment  of 
Transportation  military  and  civilian 
personnel  and  eligible  children  of 
armed  forces  members  and  federal 
civilian  employees.  This  proposed  rule 
also  establishes  the  basis  for  a  "total 
family  income"  sliding  fee  schedule  to 
make  child  care  more  affordable  for 
lower-income  families  in  center-based 
programs.  This  proposed  rule  also 
provides  a  mechanism  to  reduce  fees  for 
users  of  family  child  care  providers 
through  the  use  of  appropriated  funds. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  October  29, 1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility,  (USCG 
1998-3821),  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001,  or  deliver  them  to  room 
PL-401,  located-on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  dodket  aad  vnll  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  about  the  docket,  contact 
Ms.  Paulette  Twine,  Chief,  Documentary 
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Services  Division,  Department  of 
Transportation,  telephone  202-366- 
9329.  For  questions  about  this  notice, 
contact  Ms.  Elaine  Sweetland,  Project 
Manager,  Office  of  Work-Lift  (202)  267- 
6727  or  Ms.  Jessie  Broadaway,  Project 
Manager,  Office  of  Work-Life  (202)  267- 
6728. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
submit  written  data,  views,  or 
argiunents.  If  you  submit  comments, 
you  should  include  your  name  and 
address,  identify  this  rulemaking  (USCG 
1998-3821)  and  the  specific  section  or 
question  in  this  document  to  which 
your  comments  apply,  and  give  the 
reason  for  each  comment.  Please  submit 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  DOT  Etocket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want  us  to 
acknowledge  receiving  your  comments, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

The  Coast  Guard  plans  no  public 
meeting.  You  may  request  a  public 
meeting  by  submitting  a  request  to  the 
address  under  ADDRESSES.  The  request 
should  include  the  reasons  why  a 
meeting  would  be  beneficial.  If  the 
Coast  Guard  determines  that  a  public 
meeting  should  be  held,  it  will  hold  the 
meeting  at  a  time  and  place  annoimced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  first  child  care  programs  in  the 
Coast  Guard  were  spouse  sponsored  and 
met  in  buildings  that  a  command  was 
not  using.  In  the  early  1970's,  Coast 
Guard  sponsored  child  care  centers 
were  developed  and  became  Morale, 
Welfare,  and  Recreation  (MWR) 
activities  under  policy  promulgated  by 
MWR,  following  Department  of  Defense 
guidelines.  In  1987  the  two  centers 
remaining  under  spouse  sponsorship 
were  brought  into  the  Coast  Guard  MWR 
system  and  policy  specific  to  Coast 
Guard  child  care  was  issued. 

In  1996  the  Child  Development 
Services  Manual,  Commandant 
Instruction  Ml  754. 15  was  issued 
providing  policy  guidance  to  manage 
and  run  Coast  Guard  child  care 
programs.  A  copy  of  the  manual  is  in 
the  docket  of  the  rulemaking  and 
available  therefor  review.  The  policy 
directives  in  the  Manual  apply  to  all 
child  development  services  provided  by 
the  Coast  Guard,  including  center-based 


and  family  child  care.  The  manual 
provides  the  policy  for  eligibility  for 
services,  health  and  safety  standards, 
staff-to-child  ratios,  program  and  staff 
training  requirements,  discipline 
policies,  facility  requirements,  child 
abuse  prevention  and  reporting 
requirements,  special  needs  children, 
parental  involvement,  and  financial 
management. 

In  1996  new  legislation  was  passed 
regarding  child  development  services. 
The  Coast  Guard  Authorization  Act  of 
1996  (Act)  added  section  515  to  Title  14 
of  the  U.S.  Code,  which  requires  the 
Secretary  of  Transportation  to 
promulgate  regulations  to  implement 
section  515.  The  authority  to 
promulgate  regulations  pertaining  to 
section  515  and  other  authorities  under 
the  Act  was  delegated  to  the 
Commandant  of  Uie  Coast  Guard  on  July 
18,  1997  (62  FR  38478).  Section  515 
allows  the  Commandant  to  make  Coast 
Guard  child  development  services 
available  to  members  of  the  Armed 
Forces  and  Federal  civilian  employees. 
The  Act  requires  that  the  regulations 
establish  fees  to  be  charged  for  child 
development  services  that  take  into 
consideration  total  family  income. 

The  purpose  of  this  rulemaking  is  to 
implement  section  515  and  establish  a 
fee  regime  to  permit  eligible  federal 
employees  and  military  members  to  take 
advantage  of  Coast  Guard  offered  child 
care  services.  The  Child  Development 
Services  Manual  will  continue  to 
provide  policy  guidance  to  supplement 
the  rule. 

Discussion  of  Proposed  Rule 

Because  child  development  services 
apply  to  civilian  employees  as  well  as 
military  members,  we  propose  to 
remove  the  word  "Military"  fitim  the 
heading  at  33  Code  of  Federal 
Regulations,  Subchapter  B,  so  the 
heading  reads  "Personnel."  Witldn 
Subchapter  B,  this  proposed  rule  creates 
a  new  part  55  of  33  Code  of  Federal 
Regulations. 

Section  55.5.  This  proposed  section 
describes  the  military  members  and 
civilian  employees  who  are  eligible  to 
use  the  Coast  Guard's  child 
development  services.  These  include 
Coast  Guard  members,  civilian  Coast 
Guard  employees,  and  other  military 
personnel  and  Federal  civilian 
employees,  on  a  space  available  basis. 

Section  55.9.  This  proposed  section 
conforms  to  the  requirements  of  14 
U.S.C.  515(c).  Paragraph  (a)  provides  for 
regular  and  unannounced  inspections  of 
child  development  centers  by 
headquarters  program  personnel,  the 
commanding  officer  of  the  sponsoring 
command,  fire  personnel,  and  health 


and  safety  personnel.  Paragraph  (b) 
provides  for  employee  training  on  a 
monthly  basis.  Training  will  he 
conducted  by  the  Center  Director  and 
others  arranged  for  by  the  Director  with 
expertise  in  specific  disciplines,  and 
will  consist  of  training  about  early 
childhood  development,  activities  and 
disciplinary  techniques,  child  abuse 
prevention  and  detection,  and 
emergency  medical  procedures. 

Section  55.11.  This  proposed  section 
establishes  a  total  family  income  chart 
to  be  used  to  calculate  fees  at  child 
development  centers.  Fees  will  vary, 
depending  on  total  family  income,  and 
geographic  location.  Fees  for  each  of  the 
prescribed  categories  will  be  set  by  the 
local  command  to  cover  the  expenses  of 
that  particular  center.  Fees  are  set  by  the 
local  command  rather  than  at  Coast 
Guard  headquarters  because  the  primary 
expense  for  providing  child  care 
services  is  salaries,  which  vary  widely 
in  the  geographic  areas  where  the  Coast 
Guard  operates.  The  chart  in  Subsection 
(a)  is  to  be  used  by  each  local  command 
to  establish  a  sliding  fee  scale,  based  on 
total  family  income.  "Total  family 
income"  is  defined  in  section  55.7.  We 
are  adopting  the  DOD  definitions  of 
total  family  income  and  the  five  income 
categories  of  the  sliding  fee  scale  as  they 
apply  to  child  development  services. 
Adopting  the  DOD  definitions  will 
ensure  that  military  members  from  all 
the  services  have  equivalent  eligibility 
requirements  at  Coast  Guard  and  DOD 
child  development  centers. 

Subsection  (b)  discusses  the  proper 
use  of  fees  collected  from  parents  for 
child  care  services.  To  conform  with  the 
requirements  of  14  U.S.C.  515(b),  these 
fees  can  only  be  used  to  compensate 
those  employees  who  are  directly 
involved  in  providing  child  care 
services  at  center-based  programs  unless 
use  of  fees  in  this  manner  is  determined 
to  be  imeconomical  and  inefficient. 
Uneconomical  and  inefficient  means 
that  using  the  fees  in  this  manner  would 
not  provide  a  quality  program  at  an 
affordable  cost  to  parents  using  the 
child  care  services.  U  this  is  the  case, 
then  the  fees  may  be  used  for 
consumable  or  disposable  items  for  the 
centers.  If  these  needs  have  been  met, 
the  fees  may  then  be  used  for  other 
center  expenses. 

Section  55.13.  This  proposed  section 
discusses  family  home  day  care 
providers  and  Coast  Guard  Family  Child 
Care  Providers.  A  family  home  care 
provider  is  an  individual  licensed  by  a 
state  agency  who  offiers  child  care  in  his 
or  her  home.  A  Coast  Guard  Family 
Child  Care  Provider  is  a  Coast  Guard 
family  member  who  provides  child  care 
in  Coast  Guard  -leased  or  -owned 
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housing.  Approval  procedures  are 
detailed  in  the  Child  Development 
Services  manual.  Family  child  care  is  an 
option  because  it  can  provide  flexibility 
in  meeting  unusual  duty  hoiu^  and  best 
meets  the  needs  of  personnel  at  smaller 
units. 

When  available,  appropriated  funds 
may  be  used  to  reduce  the  child  care 
costs  of  eligible  persons  who  choose  to 
use  family  child  care.  Guidelines 
concerning  family  child  care  are 
contained  in  the  Child  Development 
Services  Manual. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary. 

This  proposed  rule  would  apply  only 
to  providers  of  Coast  Guard  child 
development  services  programs. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  small  entities  affected  by  this  rule 
are  family  home  day  care  providers  (e.g.. 
Coast  Guard  Family  Child  Care 
Providers).  If  funds  are  available,  the 
family  home  day  care  providers  may 
receive  funding  to  enable  them  tc 
provide  services  to  families  of  Coast 
Guard  military  members  and  Coast 
Guard  civilian  employees  at  a  more 
affordable  rate.  This  rulemaking  does 
not  resiilt  in  any  change  in  the  amount 
of  income  received  by  family  home  day 
care  providers. 

Therefore,  the  Coast  Guard's  position 
is  that  this  proposed  rule,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 


small  entity  and  that  this  rule  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  conunent  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies,  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affisct  it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  proposed  rule  so  that  they  can 
better  evaluate  its  efiiects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
The  Dependent  Resource  Coordinator  or 
Family  Child  Care  Coordinator  on  the 
Coast  Guard  Work-Life  Staff  that  serves 
your  geographic  area. 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

Under  paragraph  2.B.2.b.(34)  of 
Conunandant  Instruction  M16475.1B, 
this  proposed  rule  is  categorically 
excluded  fit>m  further  environmental 
documentauon.  This  authority  deals 
with  the  use  of  Coast  Guard  funds  for 
Coast  Guard  Child  Development 
Services  and  requirements  for  facility 
and  program  inspections  and  for  staff 
training  and  has  no  impact  on  the 
environment. 

A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  55 

Day  care.  Government  Employees, 
Infants  and  Children  and  Military 
Personnel. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Chapter  I  as  follows: 

1 .  In  the  heading  of  Subchapter  B, 
remove  the  word  "Military." 

2.  Add  part  55  to  Subchapter  B  to  read 
as  follows: 


PART  55-CHILD  DEVELOPMENT 
SERVICES 

SubfMft  A— General 

55.1    Purpose. 

55.3    Who  Is  Covered  by  this  Fait? 

55.5    Who  is  Eligible  for  Child  Development 

Services? 
55.7    Definitions. 
55.9    Child  Development  Centers. 
55.11    How  are  Child  Development  Center 

Fees  Established? 
55.13    Family  Child  Care. 
Authority:  14  U.S.C.  515. 

Subpart  A— General     ~- 
^56.1    Purpose. 

This  subpart  implements  46  U.S.C. 
515,  which  provides  for  Coast  Guard 
Child  Development  Services. 

§55.3   Who  Is  Covered  by  this  Part? 

This  subpart  applies  to  all  Coast 
Guard  installations. 

§  55.5   Who  Is  Eligible  for  ChIM 
Development  Servfees? 

Coast  Guard  members  and  civilian 
Coast  Guard  employees  are  eUgible  for 
the  Child  Development  Services 
described  in  this  subpart.  As  space  is 
available,  members  of  the  other  Armed 
Forces  and  other  Federal  civilian 
employees  are  also  eligible. 

§55.7    Definitions. 
As  used  in  this  part — 

Child  Development  Center  means  a 
facility  located  on  a  Coast  Guard 
installation  that  offers,  on  a  regularly 
scheduled  basis,  developmental  servicet 
designed  to  foster  social,  emotional, 
physical,  creative,  and  intellectual 
growth  to  groups  of  children. 

Child  Development  Services  means 
developmental  services  provided  at  a 
child  development  center  or  by  a  family 
child  care  provider  at  his  or  her  Coast 
Guard-owned  or  -leased  home. 

Coast  Guard  Family  Child  Care 
Provider  means  a  Coast  Guard  family 
member,  18  years  of  age  or  older,  who 
provides  child  care  for  10  hours  or  more 
per  week  per  child  to  one  but  no  more 
than  six  children,  including  the 
provider's  own  children  under  the  age 
of  eight,  on  a  regular  basis  in  his  or  her 
Coast  Guard-owned  or  -leased  housing. 

Coast  Guard  Family  Child  Care 
Services  means  child  care  provided  on 
a  regularly  scheduled  basis  for  10  hours 
or  more  a  week  by  an  individual 
certified  by  the  Coast  Guard  and  who 
resides  in  Coast  Guard-controlled 
housing. 
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Command  means  the  Commanding 
Officer  of  one  or  more  units  of 
personnel  in  a  limited  geographic  area 
with  responsibility  for  a  child 
development  center. 

Family  Child  Care  means  child  care 
provided  in  the  home  of  a  provider, 
either  a  Coast  Guard  Family  Child  Care 
Provider  or  a  Family  Home  Day  Care 
Provider. 

Family  Home  Day  Care  Provider 
means  an  individual  18  years  of  age  or 
older  who  is  licensed  by  the  state 
agency  that  regulates  child  care.  This 
person  provides  child  care  to  one  but  to 
no  more  than  six  children,  including  the 
provider's  own  children  under  the  age 
of  eight,  on  a  regular  basis  in  his  or  her 
residence. 

Geographic  Cost  of  living  Allowance 
means  the  adjustment  in  basic  pay 
related  to  higher  living  costs  in  certain 
geographic  areas. 

Total  Family  Income  means  the 
earned  income  for  adult  members  of  the 
household  including  wages,  salaries, 
tips,  long-term  disability  benefits 
received  by  a  family,  incentive  and 
special  pay  for  service  or  anything  else 
of  value,  even  if  not  taxable,  that  was 
received  for  providing  services.  Also 
included  is  Basic  Allowance  for 
Housing  and  Basic  Allowance  for 
Subsistence  authorized  for  the  pay  grade 
of  military  personnel,  whether  the 
allowance  is  received  in  cash  or  in-kind. 
Total  Family  Income  does  not  include: 
the  geographic  cost  of  living  allowances; 
alimony  and  child  support;  temporary 
duty  allowances  or  reimbursements  for 
educational  expenses;  veterans  benefits; 
workers  compensation  benefits;  and, 
unemployment  compensation.  These  are 
to  be  excluded  &x)m  Total  Family 
Income. 

Uneconomical  and  inefficient  means 
that  the  fees  collected  from  parents  can 
not  be  used  in  a  manner  that  provides 
a  quality  program  at  an  affordable  cost 
to  parents  using  the  child  care  services. 

§55.9    Child  Development  Centers. 

(a)  The  Commandant  may  make  child 
development  services  available  at  Child 
Development  Centers  located  at  Coast 
Guard  Installations. 

(b)  Regular  and  unannoimced 
inspections  of  each  child  development 
center  shall  be  conducted  annually  by 
headquarters  program  personnel,  the 
commanding  officer  of  the  sponsoring 
command,  fire  personnel,  and  health 
and  safety  personnel. 

(c)  Training  programs  shall  be 
conducted  monthly  to  ensiue  that  all 
child  development  center  employees 
complete  a  minimum  of  20  hours  of 
training  annually  with  respect  to  early 
childhood  development,  activities  and 


disciplinary  techniques  appropriate  to 
children  of  different  ages,  child  abuse 
prevention  and  detec^n,  and 
appropriate  emergency  medical 
procedures. 

§  55.1 1    How  Are  ChlM  Devetopment 
Center  Fees  Established? 

(a)  Fees  for  the  provision  of  services 
at  child  development  centers  shall  be 
set  by  each  Command  with 
responsibility  for  a  center-based 
program,  according  to  the  following 
total  family  income  chart: 

Total  Family  Income 

$0  to  $23,000 
$23,001  to  $34,000 
$34,001  to  $44,000 
$44,001  to  $55,000 
Over  $55,000 

(b)  Fees  for  the  provision  of  services 
at  Coast  Guard  child  development 
centers  shall  be  used  only  for 
compensation  for  employees  at  those 
centers  who  are  directly  involved  in 
providing  child  care,  unless  it  is 
uneconomical  and  inefficient.  If 
uneconomical  and  inefficient,  then  the 
fees  may  be  used  for: 

(1)  The  purchase  of  consiunable  or 
disposable  items  for  Coast  Guard  child 
development  centers;  and 

(2)  If  the  requirements  of  such  centers 
for  consumable  or  disposable  items  for 
a  given  fiscal  year  have  been  met,  for 
otber  expenses  of  those  centers. 

§  55.1 3    Family  Child  Care  Providers. 

When  appropriated  funds  are 
available,  funds  may  be  offered  to 
provide  assistance  to  Coast  Guard 
Family  Child  Care  Providers  or  to  family 
home  day  care  providers  so  that  family 
child  care  services  can  be  provided  to 
military  members  and  civilian 
employees  of  the  Coast  Guard,  at  a  cost 
comparable  to  the  cost  of  services  at 
Coast  Guard  child  development  centers. 

Dated:  July  28, 1998. 
T.J.  Barrett,  RADM,  USCG, 

Assistant  Commandant  for  Human 

Besources,  Acting. 

[FR  Doc.  98-25931  Filed  9-28-98;  8:45  ami 

BILUNQ  CODE  4«1»-1S-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Parts  1190  and  1191 

Acce8Sit>ility  Guidelines  for  Outdoor 
Developed  Arsas;  Meeting  of 
Regulatory  Negotiation  Committee 

AQENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 


ACTION:  Regulatory  negotiation 
committee  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  estabUshed  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  Disabilities  Act 
and  the  Architectural  Barriers  Act.  This 
docimient  announces  the  dates,  times, 
and  location  of  the  next  meeting  of  the 
committee,  which  is  open  to  the  public. 

DATES:  The  committee  will  meet  on: 
Wednesday,  October  21, 1998, 8:30  a.m. 
to  5:00  p.m.;  Thursday,  October.  22, 
1998,  8:30  a.m.  to  5:00  p.m.;  Friday. 
October  23. 1998.  8:30  a.m.  to  5:00  p.m.: 
and  Satiuday,  October  24. 1998,  8:30 
a.m.  to  noon. 

ADDRESSES:  The  committee  will  meet  at 
the  Rocky  Mountain  Village,  Alvarado 
Road  (off  1-70),  Empire.  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Green  well.  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board.  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC.  20004-1111. 
Telephone  number  (202)  272-5434 
extension  34  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request.  This  document  is  also  available 
on  the  Board's  web  site  (http7/ 
www.access-board.gov/rul«s/ 
outdoor.htm). 

SUPPLEMENTARY  INFORMATION:  hi  June 
1997,  the  Access  Board  established  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  DisabiUties  Act 
and  the  Architectural  Barriers  Act.  (62 
FR  30546.  June  4, 1997).  The  committee 
will  hold  its  next  meeting  on  the  dates 
and  at  the  location  annoimced  above. 
The  meeting  is  open  to  the  public.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities.  Individuals  with 
hearing  impairments  who  require  sign 
language  interpreters  should  contact 
Peggy  Greenwell  by  October  9. 1998.  by 
calling  (202)  272-5434  extension  34 
(voice)  or  (202)  272-5449  (TTY). 
James  J.  Raggio, 
General  Counsel. 
[FR  Doc.  98-25985  Filed  9-28-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  21 1-0102b;  FRL-6161-e] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  Rule. 

SUMMARY:  EPA  is  approving  a  revision  to 
the  California  State  Implementation 
Plan  (SIP)  which  concerns  the  general 
provisions  and  definitions  that  are 
applicable  to  all  regulations  in  the  Bay 
Area  Air  Quality  Management  District. 

The  intended  effect  of  this  action  is  to 
clarify  the  general  provisions  and 
definitions  that  apply  to  the  regulation 
of  emissions  of  volatile  organic 
compounds  (VOCs),  oxides  of  nitrogen 
(NOx),  and  other  pollutants  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  state's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  should 
do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  by  October  29, 1998. 
ADDRESSES:  Comments  should  be 
addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4|,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Havvrthome 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revision  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours  and  at  the  following  locations: 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San 
Francisco,  CA  94109. 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 


FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  Rulemaking  Office  (AIR- 
4],  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901.  Telephone:  (415)  744- 
1199. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Bay  Area  Air 
Quality  Management  Eiistrict  Regulation 
1,  General  Provisions  and  Definitions, 
submitted  to  EPA  on  June  23, 1998  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  that  is  located  in  the  rules  section 
of  this  Federal  Register. 

Dated:  September  4, 1998. 
Felicia  Marcus, 

rtegional  Administrator,  Region  IX. 
(FR  Doc.  98-25892  Filed  9-28-98;  8:45  am] 

BILUNO  CODE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  144, 145  and  146 

[FRL-6170-2] 
RIN  2040-nAB83 

Beopening  of  Comment  Period  on 
Revisions  to  the  Underground 
Injection  Control  Regulations  for  Class 
V  Injection  Wells 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notice  of 
reopening  of  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  reopening  the  comment 
period  for  the  proposed  rule  revising  the 
Class  V  Underground  Injection  Control 
(UIC)  regulations  which  published  in 
the  Federal  Register  on  July  29, 1998  at 
(63  FR  40585).  The  reopening  of  the 
comment  period  will  allow  all 
interested  parties  to  submit  written 
comments  on  the  proposal. 
DATES:  The  comment  period  for  this 
proposal  will  be  reopened  on  September 
29, 1998  and  will  close  on  November 
30, 1998.  Comments  will  only  be 
accepted  on  new  sections  of  the 
proposed  rule  (see  Table  1  of  the 
preamble  (63  FR  40587)). 
ADDRESSES:  Send  written  comments  to 
the  UIC  Class  V,  W-98^5  Comment 
Clerk,  Water  Docket  (MC-4101);  U.S. 
Environmental  Protection  Agency;  401 
M  Street,  SW.,  Washington,  DC  20460. 
Comments  may  be  hand-delivered  to  the 
Water  Docket,  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW., 
East  Tower  Basement,  Washington,  DC 


20460.  Conunents  may  be  submitted 
electronically  to 
owdocket@epamail.epa.gov. 

Please  submit  all  references  cited  in 
your  comments.  Facsimiles  (faxes) 
cannot  be  accepted.  EPA  would 
appreciate  one  original  and  three  copies 
of  your  comments  and  enclosures 
(including  any  references).  Commenters 
who  would  like  EPA  to  acknowledge 
receipt  of  their  comments  should 
include  a  self-addressed,  stamped 
envelope. 

The  proposed  rule  and  supporting 
documents,  including  public  comments, 
are  available  for  review  in  the  Water 
Docket  at  the  above  address.  For 
information  on  how  to  access  Docket 
materials,  please  call  (202)  260-3027 
between  9  a.m.  and  3:30  p.m.  Eastern 
Time,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  Safe 
Drinking  Water  Hotline,  phone  800- 
426-4791.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  federal  holidays,  firom  9:00 
a.m.  to  5:30  p.m.  Eastern  Time.  For 
technical  inquiries,  contact  Robyn 
Delehanty,  Underground  Injection 
Control  Program,  Office  of  Groimd 
Water  and  Drinking  Water  (mailcode 
4606),  EPA,  401  M  Street,  SW, 
Washington  DC,  2046p.  Phone:  202- 
260-1993.  E-mail: 
delehanty.robyn@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
reopened  comment  period  for  the 
proposed  rulemaking  now  ends 
November  30,  1998.  All  comments 
submitted  in  accordance  with  the 
instructions  in  the  Notice  of  Proposed 
Rulemaking  will  be  incorporated  into 
the  Record  and  considered  before 
promulgation  of  the  final  rule. 

Dated:  September  23, 1998. 
J.  Charles  Fox, 

Acting  Assistant  Administrator,  Office  of 
Water. 
[FR  Doc.  98-26008  Filed  9-28-98;  8:45  am] 

WLUNQ  CODE  «S«>-90-P 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  300 

[FRL-6169-2] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  26 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 
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summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"  or  "the  Act"),  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  natiue  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  rule  proposes  to 
add  12  new  sites  to  the  NPL,  all  to  the 
General  Superfund  section. 
dates:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  November  30, 
1998. 

addresses:  By  Postal  Mail:  Mail 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S.  EPA; 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  401  M  Street,  SW;  Washington. 
DC  20460; 703/603-9232. 

By  Express  Mail:  Send  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
Highway;  Crystal  Gateway  #1,  First 
Floor;  Arlington,  VA  22202. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
SUPERFUND.  DOCKET@EPA.GOV.  E- 
mailed  comments  must  be  followed  up 
by  an  original  and  three  copies  sent  by 
mail  or  express  mail. 

For  additional  Docket  addresses  and 
further  details  on  their  contents,  see 
section  n,  "Public  Review/Public 
Comment,"  of  the  Supplementary 
Information  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Keidan,  phone  (703)  603-8852, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW,  Washington,  DC. 
20460.  or  the  Superfund  Hotline.  Phone 
(800)  424-9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 
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D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

E.  How  Do  I  Submit  My  Comments? 

F.  What  Happens  to  My  Comments? 

G.  What  Should  1  Consider  When 
Preparing  My  Comments? 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

I.  Can  I  View  Public  Conmients  Submitted 
by  Others? 

J.  Can  I  Submit  Comments  Regarding  Sites 
Not  Currently  Proposed  to  the  NPL? 
m.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

B.  Status  of  NPL 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

VI.  Effect  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility  Act? 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  This 
Proposed  Rule? 

Vni.  Executive  Order  13045 

A.  What  is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
this  Proposed  Rule? 

DC  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  this  Proposed  Rule? 

X.  Executive  Order  12875 
What  is  Executive  Order  12875  and  is  it 

Applicable  to  this  Proposed  Rule? 

XI.  Executive  Order  13084 
What  is  Executive  Order  13084  and  is  it 

Applicable  to  this  Proposed  Rule? 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980.  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 


"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Pub.  L.  99-^99, 100  Stat. 
1613  et seq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237. 
August  20. 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8, 1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

C.  What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA. 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority      — 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  whidi  sites  warrant  further 
investigation  to  assess  the  natiire  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances. 
However,  the  NPL  is  only  of  limited 
significance,  as  it  does  not  assign 
liability  to  any  party  or  to  the  owner  of 
any  specific  property.  Neither  does 
placing  a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken.  See  Report  of  the  Senate 
Committee  on  Environment  and  Public 
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Works,  Senate  Rep.  No.  96-848,  96th 
Cong.,  2d  Sess.  60  (1980),  48  FR  40659 
(September  8. 1983). 

"uie  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superftind 
section"),  and  one  of  sites  being 
addressed  generally  by  other  Federal 
agencies  (the  "Federal  Facilities 
section").  Under  Executive  Order  12580 
(52  FR  2923.  January  29. 1987)  and 
CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  under 
its  own  jurisdiction,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  facility  is 
placed  on  the  NPL  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  a  appendix 
A  of  the  NCP  (40  CFR  part  300).  The 
HRS  serves  as  a  screening  device  to 
evaluate  the  relative  potential  of 
imcontrolled  hazardous  substances  to 
pose  a  threat  to  human  health  or  the 
environment.  On  December  14, 1990  (55 
FR  51532),  EPA  promulgated  revisions 
to  the  HRS  partly  in  response  to 
CERCLA  section  105(c),  added  by 
SARA.  The  revised  HRS  evaluates  four 
pathways:  Ground  water,  surface  water, 
soil  exposure,  and  air.  As  a  matter  of 
Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL:  (2)  Each  State  may 
designate  a  single  site  as  its  top  priority 
to  be  listed  on  the  NPL,  regardless  of  the 
HRS  score.  This  mechanism,  provided 
by  the  NCP  at  40  CFR  300.425(c)(2) 
requires  that,  to  the  extent  practicable, 
the  NPL  include  within  the  100  highest 
priorities,  one  facility  designated  by 
each  State  representing  the  greatest 
danger  to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (42  U.S.C.  9605(a)(8)(B));  (3) 
The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 


•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
18,  1998  (63  FR  49855). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  imdergo  remedial  action 
financed  by  the  Trust  Fund  established 
imder  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *  *  *"  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boimdaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  to  describe  the 
relevant  release(s)  the  approach 
generally  used  is  to  delineate  a 
geographical  area  (usually  the  area 
within  an  installation  or  plant 
boundaries)  and  identify  the  site  by 
reference  to  that  area.  As  a  legal  matter, 
the  site  is  not  coextensive  with  that 
area,  and  the  boimdaries  of  the 
installation  or  plant  are  not  the 
"boundaries"  of  the  site.  Rather,  the  site 
consists  of  all  contaminated  areas 
within  the  area  used  to  identify  the  site, 
as  well  as  any  other  location  to  which 
contamination  from  that  area  has  come 


to  be  located,  or  fit>m  which  that 
contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  imderstood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boimdary  of  the  installation  or  plant. 
The  precise  natiue  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nat\u«  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  release 
may  be  found  to  be  larger  or  smaller 
than  was  originally  thought,  as  more  is 
learned  about  the  source(s)  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed;  the 
boundaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  fiiU  extent 
of  where  the  contamination  "has  come 
to  be  located"  before  all  necessary 
studies  and  remedial  work  are 
completed  at  a  site.  Indeed,  the 
boundaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 
describe  the  boimdaries  of  a  release 
with  absolute  certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
sulnnitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
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more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met:  (i)  Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required; 
(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 
(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking' of  remedial 
measures  is  not  appropriate.  To  date, 
the  Agency  has  deleted  176  sites  from 
the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  file  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  September  1998,  EPA  has 
deleted  portions  of  11  sites. 

/.  What  Is  the  Construction  Completion 
Ust(CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  The  site  qualifies  for 
deletion  from  the  NPL. 

In  addition  to  the  167  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (9  additional  sites 
have  been  deleted  based  on  deferral  to 
other  authorities  and  are  not  considered 
cleaned  up),  an  additional  368  sites  are 
also  on  the  NPL  CCL.  Thus,  as  of 
September  1998,  the  CCL  consists  of  535 
sites. 


II.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Proposed  Rule? 

Yes,  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  sites  in 
this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  in 
Washington,  D.C.  and  in  the  appropriate 
Regional  offices. 

B.  How  Do  I  Access  the  Documents? 

You  may  view  the  docimients,  by 
appointment  only,  in  the  Headquarters 
or  the  appropriate  Regional  docket  after 
the  appearance  of  this  proposed  rule. 
The  hours  of  operation  for  the 
Headquarters  docket  are  fiY>m  9  a.m.  to 
4  p.m.,  Monday  through  Friday 
excluding  Federal  holidays.  Please 
contact  individual  Regional  dockets  for 
houu-s. 

You  may  also  request  copies  from 
EPA  Headquarters  or  the  appropriate 
Regional  docket.  An  informal  request, 
rather  than  a  formal  written  request 
imder  the  Freedom  of  Information  Act, 
should  be  the  ordinary  procediue  for 
obtaining  copies  of  any  of  these 
dociunents. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  docket  (see 
"How  do  I  submit  my  comments?" 
section  below  for  Regional  contacts): 
Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  Crystal 
Gateway  #1, 1st  Floor.  1235  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
703/603-9232.  (Please  note  this  is  a 
visiting  address  only.  Mail  comments  to 
EPA  Headquarters  as  detailed  at  the 
begiiming  of  this  preamble,  or  contact 
Regional  offices  as  detailed  in  the  "How 
do  I  submit  my  comments?"  section 
below.) 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  rule 
contains:  HRS  score  sheets  for  each 
proposed  site;  a  Docimientation  Record 
for  each  site  describing  the  information 
used  to  compute  the  score;  information 
for  any  site  affected  by  particular 
statutory  requirements  or  EPA  listing 
poUcies;  and  a  list  of  documents 
referenced  in  the  Documentation 
Record.  The  Headquarters  docket  also 
contains  an  "Additional  Information" 
dociunent  which  provides  a  general 
discussion  of  the  statutory  requirements 
affecting  NPL  listing,  the  purpose  and 
implementation  of  the  NPL,  and  the 
economic  impacts  of  NPL  listing. 


D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

Each  Regional  docket  for  this  rule 
contains  all  of  the  information  in  the 
Headquarters  docket  for  sites  in  that 
Region,  plus,  the  actual  reference 
documents  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  scores  for  sites  in  that  Region. 
These  reference  documents  are  available 
only  in  the  Regional  dockets. 

E.  How  Do  I  Submit  My  Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble.  Regional 
offices  may  be  reached  at  the  following: 
Jim  Kyed,  Region  1  (CT.  ME,  MA.  NH, 
RI,  VT),  U.S.  EPA  Waste  Management 
Records  Center,  HRC-CAN-7,  J.F. 
Kermedy  Federal  Building,  Boston. 
MA  02203-2211,  617/573-9656 
Ben  Conetta,  Region  2  (NJ,  NY.  PR.  VI), 
U.S.  EPA,  290  Broadway.  New  York, 
NY  10007-1866,  212/637-4435 
Kevin  Wood,  U.S.  EPA  Region  3, 1650 
Arch  Street.  Philadelphia.  PA  19103. 
Mail  Code:  3HS33.  215/814-3303 
Sherryl  Decker.  Region  4  (AL.  FL.  GA. 
KY.  MS.  NC.  SC,  TN),  U.S.  EPA,  100 
Alabama  Street,  SW.  Atlanta,  GA 
30303,  404/562-8127  Region  5  (IL,  IN, 
MI,  MN,  OH,  WI),  U.S.  EPA.  Records 
Center.  Waste  Management  Division 
7-J.  Metcalfe  Federal  Building.  77 
West  Jackson  Boulevard,  Chicago.  IL 
60604.  312/886-7570 
Brenda  Cook.  Region  6  (AR.  LA.  NM. 
OK.  TX).  U.S.  EPA.  1445  Ross 
Avenue.  Mail  Code  6SF-^IA.  Dallas, 
TX  75202-2733. 214/655-7436 
Carole  Long.  Region  7  (L\.  KS.  MO.  NE). 
U.S.  EPA.  726  Minnesota  Avenue, 
Kansas  City.  KS  66101,  913/551-7224 
David  Williams,  Region  8  (CO.  MT.  ND. 
SD.  UT,  WY).  U.S.  EPA.  999  18th 
Street.  Suite  500.  Denver.  CO  80202- 
2466. 303/312-6757 
Carolyn  Douglas.  Region  9  (AZ.  CA.  HI. 
NV.  AS.  GU).  U.S.  EPA.  75  Hawthorne 
Street.  Saih  Francisco.  CA  94105. 415/ 
744-2343 
David  Bennett.  Region  10  (AK.  ID.  OR. 
WA).  U.S.  EPA.  11th  Floor.  1200  6th 
Avenue.  Mail  Stop  ECL-115.  Seattle. 
WA  98101.  206/553-2103 

F.  What  Happens  to  My  Comments? 

EPA  considers  all  comments  received 
during  the  comment  period.  Significant 
comments  will  be  addressed  in  a 
support  document  that  EPA  will  publish 
concurrently  with  the  Federal  Register 
doomient  if.  and  when,  the  site  is  listed 
on  the  NPL. 
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G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values  or  other  listing  criteria 
(Northside  Sanitary  Landfill  v.  Thomas, 
849  F.2d  1516  (D.C.  Cir.  1988)).  EPA 
will  not  address  voluminous  comments 
that  are  not  specifically  cited  by  page 
number  and  referenced  to  the  HRS  or 
other  Usting  criteria.  EPA  will  not 
address  comments  unless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particular  point  in  EPA's  stated 
eligibility  criteria  is  at  issue. 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

Generally,  EPA  will  not  respond  to 
late  comments.  EPA  can  only  guarantee 
that  it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  policy  of 
not  delaying  a  final  listing  decision 
solely  to  accommodate  consideration  of 
late  comments. 

/.  Can  I  View  Public  Comments 
Submitted  by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 
the  public  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regional 
docket  approximately  one  week  after  the 
formal  comment  period  closes. 

/.  Can  I  Submit  Comments  Regarding 
Sites  Not  Currently  Proposed  to  the 
NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for     _ 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

m.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

Table  1  identifies  the  12  sites  in  the 
General  Superfund  section  being 
proposed  to  the  NPL  in  this  rule.  This 
table  follows  this  preamble.  All  sites  are 
proposed  based  on  HRS  scores  of  28.50 
or  above.  The  sites  in  Table  1  are  listed 


alphabetically  by  State,  for  ease  of 
identiHcation,  with  group  number 
identified  to  provide  an  indication  of 
relative  ranking.  To  determine  group 
number,  sites  on  the  NPL  are  placed  in 
groups  of  50;  for  example,  a  site  in 
Group  4 -of  this  proposal  has  an  HRS 
score  that  falls  within  the  range  of 
scores  covered  by  the  fourth  group  of  50 
sites  on  the  NPL. 

B.  Status  of  NPL 

A  final  rule  published  elsewhere  In 
today's  Federal  Register,  results  in  an 
NPL  of  1,194  sites,  1.041  in  the  General 
Superfund  section  and  153  in  the 
Federal  Facilities  section.  With  this 
proposal  of  12  new  sites,  there  are  now 
66  sites  proposed  and  awaiting  final 
agency  action,  57  in  the  General 
Superfund  section  and  9  in  the  Federal 
Facilities  section.  Final  and  proposed 
sites  now  total  1,260. 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altar  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Uie  Executive 
Order. 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  firom  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 


their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  milUon 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

No.  EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate.  This 
rule  will  not  impose  emy  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  Uiat 
EPA  necessarily  will  imdertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  irom  the  act  of  listing  a  site  on 
the  NPL. 
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For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Efifect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

While  this  rule  proposes  to  revise  the 
NPL,  an  NPL  revision  is  not  a  typical 
regulatory  change  since  it  does  not 
automatically  impose  costs.  As  stated 
above,  adding  sites  to  the  NPL  does  not 
in  itself  require  any  action  by^any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  caimot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  tlds  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 


For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  a 
regulatory  flexibility  analysis. 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  requires  EPA  to 
provide  Congress,  through  0MB 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Proposed  Rule? 

No.  This  proposed  rulemaking  doej 
not  involve  technical  standards. 
Therefore,  the  Agency  did  not  consider 
the  use  of  any  voluntary  consensus 
standards. 

Vm.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  fi*om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 


decisions  based  on  environmental 
health  or  safety  risks. 

DC.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  0MB  approval  uAder  the 
PRA,  unless  it  has  been  approved  by 
0MB  and  displays  a  currently  valid 
0MB  control  number.  The  OMB  control 
nimibers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

This  action  does  not  impose  any 
burden  requiring  OMB  approval  under 
the  Paperwork  Reduction  Act. 

XI.  Executive  Order  12875 

What  Is  Executive  Order  12875  and  Is  It 
Applicable  to  This  Proposed  Rule? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiu«  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

This  final  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 
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Xn.  Executive  Order  13084 

What  Is  Executive  Order  13084  and  Is  It 
Applicable  to  This  Proposed  Rule? 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 


governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  afiiect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  it    - 
does  not  significantly  or  uniquely  affect 
their  communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 


Table  i.— National  Priorities  List  Proposed  Rule  No.  26,  General  Superfund  Section 


State 


Site  name 

Lava  Cap  Mine 

Omega  Chemical  Corporation  

Fridley  Commons  Parte  Well  ReW 

Middlesex  Sampling  Plant  

United  States  Averxje  Bum  

Hiteman  Leattier  

Mobonk  Road  Industrial  Plant  

Smitbtown  Ground  Water  Contamirartion 

Tulsa  Fuel  and  Manufacturing 

City  of  Perrytoo  Well  No.  2 

Many  Diversified  Interests,  Inc 

Pownal  Tannery 


City/county 


Group 


CA 

CA 

MN 

NJ 

NJ 

NY 

NY 

NY 

OK 

TX 

TX 

VT 


Nevada  City  .. 

Whittier 

Fridley  

Middtesex 

oDosooro 

WestWinfield 

High  Fans 

SmiUiluwn  

ColNnsville  

Perryton 

Houston 

Pownal  


21 
22 

4/5 
4/5 
4/5 
4/5 
4/5 
4/5 
4/5 
4/5 
19 
4/5 


Number  of  Sites  Proposed  to  General 
Superfund  Section:  12. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Natural 
resources.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.0. 12777.  56  PR  54757.  3  CFR, 
1991  Comp.,  p.  351;  E.0. 12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Dated:  September  22, 1998. 
Tiaothy  Fiokb.  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
IFR  Doc.  98-25890  Filed  9-28-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 

47 CFR  Partes 

[CC  Dodwt  No.  M-ISS;  FCC  98-221] 

1998  Biennial  Regulatory  Review- 
Modifications  to  Signal  Power 
Limitations 

AQENCY:  Federal  Communications 
Commission. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  NPRM  proposes 
increasing  the  signal  power  limitations 
in  drder  to  improve  the  transmission 
rates  experienced  by  persons  using  high 
speed  digital  information  products,  such 
as  56  Idlobits  per  second  (kbps) 
modems,  to  download  data  from  the 
Internet.  Current  rules  limiting  the 
signal  power  that  can  be  transmitted 
over  telephone  lines  can  prohibit  such 
products  from  operating  at  their  full 
potential.  We  believe  that  these  signal 
power  limitations  may  be  increased 
without  causing  interference  or  other 
technical  problems.  We  propose 
increasing  the  signal  power  limitations 
and  request  comment  on  the  benefits 
and  harms,  if  any,  that  may  result  from 
this  change.  Specifically,  this  change 
will  allow  Pulse  Code  Modulation 
(PCM)  modems,  used  by  Internet 
Service  Providers  (ISPs)  and  other 
online  information  service  providers  to 
utilize  higher  signal  power  levels  to 
transmit  data  at  moderately  higher 
speeds. 

DATES:  Comments  are  due  on  or  before 
October  29, 1998,  and  reply  comments 
are  due  on  or  before  November  13, 1998. 
ADDRESSES:  Federal  Commimications 
Commission,  Room  222, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  an  electronic  and  a  paper 
copy  of  any  comments,  reply  comments, 


and  supporting  documents  should  be 
submitted  to  Vincent  M.  Paladini, 
Federal  Communications  Commission, 
Common  Carrier  Bureau,  Network 
Services  Division,  Room  235,  2000  M 
Street.  N.W.,  Washington,  D.C.  20554  or 
via  the  Internet  to  vpaladin@fcc.gov. 
Electronic  submissions  must  be  in 
WordPerfect  5.1  for  Windows  format. 

Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1, 1998).  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  niunbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  fiill  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
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address."  A  sample  form  and  directions 
will  be  sent  in  reply. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Vincent  M.  Paladini,  (202)  418-2320, 
Common  Carrier  Bureau,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  Further 
information  may  also  be  obtained  by 
sending  an  electronic  mail  message  to 
vpaladin@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  Notice  of 
Proposed  Rulemaking  in  the  matter  of 
1998  Biennial  Regulatory  Review — 
Modifications  to  Signal  Power 
Limitations  Contained  in  Part  68  of  the 
Commission's  Rules.  The  technical 
parameters  of  Part  68  fall  into  three 
broad  categories:  signal  power 
limitations,  transverse  balance 
requirements,  and  billing  protection 
provisions.  The  signal  power  limitations 
of  section  68.308  are  designed  to  protect 
the  network  firom  crosstalk  and  odier 
interference  caused  by  excessive  signal 
power.  Theoretically,  PCM  modems 
operating  over  the  Public  Switched 
Telecommimications  Network  (PSTN) 
are  capable  of  data  transmission  rates  of 
up  to  56  kbps.  The  signal  power 
limitations  found  in  section  63.308  of 
oiu"  rules  appear  to  limit  the 
transmission  rate  of  PCM  modems  to  54 
kbps.  This  is  due  to  the  way  PCM  is 
decoded  within  the  PSTN.  Digital 
signals  transmitted  by  a  PCM  modem 
may  be  converted  into  analog  signals  by 
decoders  within  the  network  that 
translate  digital  signals  into  analog 
signals.  Decoders  operate  by  converting 
each  discrete  eight-bit  digital  input 
signal,  or  "word,"  into  a  specific  analog 


output  signal  strength,  or  voltage.  PCM 
technique  utilizes  256  decoder  output 
voltages,  one  for  each  of  the  256 
possible  eight-bit  input  combinations,  or 
"words."  Each  voltage  corresponds  with 
a  specific  signal  power  level.  The  signal 
power  limitations  contained  in  Part  68 
may  curtail  the  acceptable  range  of 
signal  strengths  used  by  PCM  modems 
connected  to  the  PSTN,  potentially 
limiting  transmission  speeds. 

In  response  to  this  situation,  we 
propose  increasing  the  encoded  analog 
content  power  limitations  specified  in 
sections  68.308(h)(l)(iv)  and 
68.308(h)(2)(v)  irom  -12  dBm  to  -6 
dBm.  We  imderstand  that  an  increase  of 
this  magnitude  may  be  sufficient  to 
broaden  the  range  of  acceptable  signal 
strengths  to  enable  PCM  modems  to 
approach  their  theoretical  maximimi 
speed.  We  seek  comment  on  the  effect 
of  this  proposed  rule  change.  In 
particular,  we  seek  comment  on 
whether  this  nde  change  will 
discemibly  improve  the  performance  of 
PCM  modems,  whether  increasing  the 
signal  power  risks  harm  to  the  network, 
whether  a  signal  power  limit  other  than 
-  6  dBm  but  greater  than  - 12  dBm,  or 
another  modification  to  Part  68  of  our 
rules,  would  be  more  beneficial  and 
entail  less  risk.  We  request  that  all 
comments  be  accompanied  by  a 
thorough  analysis  of  the  likely  effect  of 
the  proposed  rule  change,  both  the 
positive,  in  terms  of  increased 
transmission  rates  and  other  tangible 
benefits,  and  the  negative,  in  terms  of 
additional  signal  interference,  crosstalk, 
or  other  network  detriment.  In 
particular,  we  seek  comment  on  the 
potential  detrimental  effects  of  the 


proposed  power  increase  on  advanced 
commimications  services,  such  as 
asymmetric  digital  subscriber  loop 
(ADSL),  and  other  digital  subscriber  line 
(e.g.,  xDSL)  services.  We  seek  comment 
on  whether  the  proposed  rule  change 
will  allow  consumers  who  access  the 
Internet  or  other  online  services  to 
experience  faster  transmission  rates.  We 
also  seek  comment  identifying  other 
factors  limiting  transmission  rates,  such 
as  available  network  capacity,  line 
noise,  and  the  quality  of  the  local  loop, 
and  discussing  how  these  factors  may  be 
affected  by  increased  signal  power 
limitations.  Finally,  we  seek  comment 
on  what  rule  modifications  would  be 
necessary  to  implement  the  revised 
signal  power  limitation. 

We  recognize  that  the  modifications 
proposed  in  this  Notice  may  produce 
only  moderate  improvements  in  the 
actual  performance  of  56  kbps  PCM 
modems.  We  propose  these 
modifications,  however,  because  we 
desire  to  remove  impediments  to  data 
transmission  over  the  PSTN  where  we 
find  that  the  public  interest  will  be 
served  by  doing  so.  We  ask  parties  to 
identify  other  provisions  of  Part  68  that 
may  be  affected  by  this  proposed  rule 
change. 

List  of  Subjects  in  47  CFR  68 

Communications  common  carriers,     . 
Communications  equipment. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  98-25978  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Offlc«  of  th«  Secretary 

Notice  inviting  Applications  for 
■designation  of  Rural  Empowerment 
Zones;  Correction 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Correction. 

summary:  The  U.S.  Department  of 
Agricultuxe  (USDA)  corrects  a  notice 
published  April  16, 1998  (63  FR 19143). 
This  action  is  taken  to  correct  cross 
references  relating  to  the  form  and 
content  of  strategic  plans  which  are 
required  as  part  of  the  application 
package  for  rural  empowerment  zone 
designations.  Accordingly,  the  notice 
published  April  16, 1998  (63  FR  19143), 
is  corrected  as  follows: 

On  page  19144,  in  the  second  colimm, 
the  first  sentence  of  paragraph  VII(A) 
should  cross  reference  sections  25.202 
and  25.203. 

On  page  19145,  in  the  first  colunm, 
the  sentence  comprising  paragraph 
Vn(E)(2)  "Section  2— Phase  I 
operational  budget"  should  cross 
reference  section  25.403(c)(2). 

Dated:  September  11, 1998. 
Dan  Giickmaii, 
Secretary. 

(FR  Doc.  98-26022  Filed  9-28-98;  8:45  am] 
MLLMQ  COOE  341»-01-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dodwt  No.  98-042-2) 

National  Wildlife  Services  Advisory 
Committee  (formerly  iinown  as  the 
National  Animal  Damage  Control 
Advisory  Committee);  Notice  of  intent 
to  Reestablish 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Notice  of  intent. 


SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  intends  to 
reestablish  the  National  Wildlife  Service 
Advisory  Committee  (the  Committee) 
for  a  2-year  period.  The  Secretary  of 
Agriculture  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Martin  Mendoza.  Director, 
Operational  Support  Staff.  Wildlife 
Services,  APHIS,  4700  River  Road  Unit 
87,  Riverdale,  MD  20737-1234,  (301) 
734-7921. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  National  Wildlife 
Services  Advisory  Committee  is  to 
advise  the  Secretary  of  Agriculture  on 
poUcies,  program  issues;  and  research 
needed  to  conduct  the  Wildlife  Services 
program.  The  Conmiittee  also  serves  as 
a  public  fonma  enabling  those  affected 
by  the  WildHfe  Services  program  to 
have  a  voice  in  the  program's  policies. 

Done  in  Washington,  DC,  this  23rd  day  of 
September  1998. 

Reba  Evans, 

Acting  Deputy  Assistant  Secretary  for 

Administration. 

[FR  Doc.  98-26024  Filed  9-28-98;  8:45  am] 

BILUNQ  CODE  3410-34-M 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
Crop  Insurance  Pilot  Program 

AGENCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Notice;  Request  for  Comments. 

SUMMARY:  This  notice  announces  a 
public  comment  period  on  developing  a 
new  pilot  program  that  would 
indemnify  crop  losses  that  result  due  to 
scab  problems  in  the  Northern  Plains 
area  of  the  United  States  in  conjunction 
with  the  Federal  crop  insurance 
program.  This  action  is  necessary  to 
address  the  scab  problems  in  the 
Northern  Plains.  It  is  intended  to  ensure 
that  producers  have  an  adequate  risk 
management  tool  for  handling  this 
disease. 

DATES:  Submit  comments  on  or  before 
October  29, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  conunents  to 
the  Director,  Product  Development 


Division,  Federal  Crop  Insurance 
Corporation.  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  Mo  64131.  A  copy  of  each 
response  will  be  available  for  public 
inspection  and  copying  from  7  a.m.  to 
4:30  p.m.,  CDT.  Monday  through  Friday, 
except  holidays,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hoffinann,  Director,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  at  the  Kansas 
Qty,  Mo.,  address  listed  above, 
telephone  (816)  926-7387. 

SUPPLEMENTARY  INFORMATION:  Section 
193(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(1996  Act)  authorizes  the  Secretary  of 
Agriculture  to  develop  and  administer  a 
pilot  program  for  crop  insurance 
coverage  that  indemnifies  crop  losses 
due  to  a  natural  disaster  such  as  insect 
infestation  or  disease.  This  section  also 
requires  the  pilot  program  to  be 
actuarially  sound,  as  determined  by  the 
Secretary  of  Agriculture  and 
administered  at  no  net  cost.  The  pilot 
can  last  no  more  than  two  years. 

Some  interested  parties,  including 
producer  groups,  have  indicated  that  the 
scab  problems  in  the  Northern  Plains 
may  require  a  unique  approach  to 
ensure  that  producers  have  an  adequate 
risk  management  tool  for  handling  this 
disease.  The  scab  problems  have 
lowered  small  grains  grade  qualities  for 
wheat  and  barley  in  this  region.  The 
current  small  grains  crop  insurance 
provisions,  7  CFR  457. 101,  section 
11(b)  allow  for  quality  adjustment  of 
barley  and  wheat  only  when  barley  or 
wheat  production  grades  U.S.  No.  5  or 
worse.  In  some  instances,  barley  and 
wheat  damaged  by  scab  do  not  meet  this 
threshold,  yet  some  price  reduction  is 
incurred  by  the  producer  in  the 
marketing  of  such  grain. 

FCIC  is  soliciting  comments 
concerning  development  of  a  pilot 
program  for  addressing  scab  problems  in 
the  Northern  Plains.  FCIC  encourages 
and  welcomes  any  proposals, 
reconunendations,  options,  concerns,  or 
other  comments  the  public  may  have 
with  respect  to  the  development  of  such 
a  pilot  program.  Parties  affected  by  any 
pilot  program  resulting  firom  this  notice 
will  include  producers,  grain  elevators, 
insurance  companies  reinsured  by  FQC, 
and  insiuance  agents. 
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Signed  in  Washington,  DC,  on  September 
23..1998. 

Kenneth  D.  Ackennan, 
Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  98-26023  Filed  9-28-98;  8:45  ami 
BILUNa  COOE  3410-Oa-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service.  USDA 

Government  Performance  and  Results 
Act  Strategic  Plan:  Year  2000  Revision 

agency:  Forest  Service. 

ACTION:  Notice  of  public  meeting; 

request  for  public  comment. 

SUMMARY:  The  Government  Performance 
and  Results  Act  of  1993  (GPRA)  requires 
the  Forest  Service  to  ask  for  the  views 
and  suggestions  of  anyone  "potentially 
affected  by  or  interested  in"  the 
Agency's  strategic  plan.  In  addition  to 
announcements  in  the  popular  media 
and  outreach  through  a  variety  of 
networks  to  individuals  and 
organizations,  the  Strategic  Planning 
and  Resotuce  Assessment  Staff,  in 


partnership  with  Agency  field 
personnel,  vnll  be  hosting  a  series  of 
public  meetings  to  solicit  input  about 
the  goals  and  objectives  for  the  Forest 
Service  Strategic  Plan  (GPRA  2000 
Revision).  This  notice  announces  public 
meetings  for  that  piupose  and  provides 
information  about  where  to  send  written 
comments. 

DATES:  The  public  meetings  will  be  held 
in  Albuquerque,  NM  (December  1, 
1998);  Atlanta,  GA  (November  10, 1998); 
Chicago,  IL  (November  18, 1998); 
Denver,  CO  (December  3, 1998);  Los 
Angeles,  CA  (October  20, 1998);  Seattle. 
WA  (October  27, 1998);  and 
Washington,  DC  (November  4, 1998). 
Public  meetings  will  begin  at  9  a.m.  at 
each  of  the  above  locations  and 
continue  until  4  p.m.,  with  appropriate 
breaks,  on  the  dates  indicated. 
Additional  information  about  who  to 
contact  for  more  specific  information 
about  pubUc  meetings  is  listed  in  the 
table  under  Supplementary  Information. 
ADDRESSES:  Written  comments  on  the 
development  of  the  Forest  Service 
strategic  play  may  be  sent  to  Kathryn  P. 
Maloney,  Director,  Strategic  Planning 
and  Resource  Assessment  Staff,  USDA 


Forest  Service.  PO  Box  96090. 
Washington.  DC  20090-6090  or  via 
internet  at  http:// 

\vww.resources.prograin/wo@fs.fed.us. 
Written  comments  also  may  tie  faxed  to 
(202)  205-1546.  Additional  information 
about  the  current  (1997)  strategic  plan 
can  be  found  on  the  internet  on  the 
Strategic  Planning  and  Resource 
Assessment  Staff  Home  Page  at  http:// 
www.fs.fed.  us/pl/rpa. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  concerning 
pubic  meetings,  contact  Rod  Kuhn  of 
the  Strategic  Planning  and  Resource 
Assessment  Staff,  Washington,  DC  at 
(202)  205-1033  or  via  internet  at  rkuhn/ 
wo@fs.fed.us.  For  additional 
information  about  submission  or  written 
comments  for  the  Forest  Service 
Strategic  Plan  (GPRA  2000  Revision), 
contact  Nancy  Osborne  of  the  Strategic 
Planning  and  Resource  Assessment 
Staff,  Washington,  DC  at  (202)  205-1292 
or  via  internet  at  nosbome/wc^s.fed.us 
SUPPLEMENTARY  INFORMATION:  Member  of 
the  public  interest  in  attending  public 
meeting  may  contact  Forest  Service 
employees  at  the  following  locations  for 
additional  information: 


USDA  FOREST  Service  Pubuc  Meeting  locations  and  Contacts 


Location 


Afcuquerque,  NM 

Atlanta,  GA  

Chicago,  IL  

Denver.  CO 

Los  Angeles.  CA 

Seattle.  WA 

Washington.  DC . 


Date 


Decemberl.  1998  .. 
November  10. 1998 
November  18,  1998 
December  3. 1998  .. 
October  20,  1998  .... 
October  27. 1998  .... 
Noverrtier  4,  1998  .. 


Local  contact 


Parks  Milliard— (505)  842-3202. 
Bob  Wilhelm— (404)  347-7076. 
Mke  Prouty— <612)  649-5276. 
Pam  Skeate— (303)  275-6152. 
Mke  Srago— (415)  705-2855. 
Dick  Phillips-<503)  808-2281. 
Rod  Kuhn— (202)-205-1 033. 


Public  meetings  will  focus  on  the 
suitability  of  the  three  goals  in  the 
Agency's  current  strategic  plan  (Ensure 
sustainable  ecosystems;  Provide 
multiple  benefits  for  people  within  the 
capabilities  of  ecosystems;  and.  Ensure 
organizational  effectiveness);  the  nature 
of  the  long-term  priorities  or  objectives 
needed  to  meet  those  goals;  what 
Agency  managers  should  focus  on  as 
critical  indicators  of  success  or  failure 
in  relation  to  the  goals  and  objectives  of 
the  strategic  plan;  the  most  important 
outcomes  or  future  resource  conditions 
on  which  the  Agency  should  focus;  and 
any  other  issues  and  concerns  that 
should  be  considered  in  the 
development  of  a  revised  strategic  plan. 

Dated:  September  24, 1998. 
Sandra  H.  Key, 

Acting  Deputy  Chief,  Programs  and 
Legislation. 

[FR  Doc.  98-26031  Filed  9-28-98;  8:45  am) 
BILUNG  COOE  341»-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Electronic  and  Information  Technology 
Access  Advisory  Commltlee;  Meeting 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

action:  Notice  of  appointment  of 

advisory  committee  members  and  date 

of  first  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  decided  to 
establish  an  advisory  committee  to 
assist  it  in  developing  a  proposed  rule 
on  accessibility  standards  for  electronic 
and  information  tedmology  covered  by 
the  Rehabilitation  Act  Amendments  of 
1998.  The  Electronic  and  Information 
Technology  Access  Advisory  Committee 
(Conunittee)  includes  organizations 
which  represent  the  interests  affected  by 


the  accessibility  standards  for  electronic 
and  information  technology.  This  notice 
also  annoimces  the  time  and  place  of 
the  first  Committee  meeting,  which  will 
be  open  to  the  public. 

DATES:  The  first  meeting  of  the 
Committee  is  scheduled  for  Thursday, 
October  15, 1998  through  Friday, 
October  16, 1998  beginning  at  9:30  a.m. 
each  day.  Decisions  with  respect  to 
future  meetings  will  be  made  at  the  first 
meeting  and  from  time  to  time 
thereafter.  Notices  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  The  first  meeting  of  the 
Committee  will  be  held  at  1331  F  Street, 
NW.,  Washington.  DC  in  the  third  floor 
training  room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Wakefield.  Office  of  Technical  and 
Information  Services.  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street.  NW..  suite  1000, 
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Washington,  DC  20004-1111. 

Telephone  number  (202)  272-5434 

extension  39  (Voice);  (202)  272-5449 

(TTY). 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434,  by  pressing 
1  on  the  telephone  keypad,  then  1  again, 
and  requesting  publication  N-02 
(Electronic  and  Information  Technology 
Access  Advisory  Committee  notice). 
Persons  using  a  TTY  should  call  (202) 
272-5449.  Please  record  a  name, 
address,  telephone  number  and  request 
publication  N-02.  This  document  is 
available  in  alternate  formats  upon 
request.  Persons  who  want  a  copy  in  an 
alternate  format  should  specify  the  type 
of  format  (cassette  tape.  Braille,  large 
print,  or  computer  disk).  This  document 
is  also  available  on  the  Board's  Internet 
site  (http://www.access-board.gov/ 
notices/eitaac.htm). 

Background 

On  August  24, 1998,  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
of  intent  to  establish  an  advisory 
committee  to  provide  recommendations 
for  a  proposed  rule  addressing 
accessibility  standards  for  electronic 
and  information  technology  covered  by 
the  Rehabilitation  Act  Amendments  of 
1998.  63  FR  45041  (August  24, 1998). 
The  notice  identified  the  interests  that 
are  likely  to  be  significantly  affected  by 
the  accessibility  standards:  Federal 
agencies  and  Federal  contractors;  the 
electronic  and  information  technology 
industry;  organizations  representing  die 
access  needs  of  individuals  with 
disabilities;  and  other  persons  affected 
by  accessibility  standards  for  electronic 
and  information  technology. 

Approximately  50  nommations  were 
submitted.  About  10  nominations  were 
received  from  individual  members  of 
the  public  who  have  disabilities  (or 
have  family  members  who  have 
disabilities).  Nineteen  nominations  were 
received  firom  organizations 
representing  persons  with  disabilities. 
Three  nominations  were  received  from 
access  consultants  with  experience  in 
accessibility  issues.  The  remaining 
nominations  primarily  consisted  of 
organizations  representing  the 
electronic  and  information  technology 
industry  which  includes  some  Federal, 
State,  and  local  government  entities. 

For  the  reasons  stated  in  the  notice  of 
intent,  the  Access  Board  has  determined 
that  establishing  the  Electronic  and 


Information  Technology  Access 
Advisory  Committee  (Committee)  is 
necessary  and  in  the  public  interest.  The 
Access  Board  has  appointed  23 
members  to  the  Committee  &t>m  the 
following  organizations: 
American  Coimcil  of  the  Blind 
American  Foundation  for  the  Blind 
Arkenstone,  Inc. 
Association  of  Access  Engineering 

Specialists 
Association  of  Tech  Act  Projects 
Easter  Seals 

Electronic  Industries  Alliance 
Futiu^Forms 

Georgia  Institute  of  Technology 
IBM  Special  Needs  Center 
Meeting  the  Challenge,  Inc. 
Microsoft  Corporation 
NCR  Corporation 
National  Association  of  the  Deaf 
National  Federation  of  the  Blind 
National  Industries  for  the  Blind 
National  Science  Foundation 
Self  Help  for  Hard  of  Hearing  People, 

Inc. 
Trace  Research  and  Development  Center 
United  Cerebral  Palsy  Associations 
WGBH  National  Center  for  Accessible 

Media 
WebABLE!  Solutions 
World  Wide  Web  Consortiimi,  Web 

Accessibility  Initiative 

The  Board  plans  to  involve  other 
Federal  agencies  through  a  less  formal, 
but  certainly  no  less  important,  ad  hoc 
committee  comprised  of  those  Federal 
agencies  identified  in  section  508 
(a)(2)(A)  and  public  members  of  the 
Board.  This  committee  will  assist  the 
Board's  staff  in  preparing  proposed  and 
final  standards.  The  Access  Board 
regrets  being  unable  to  accommodate  all 
requests  for  membership  on  the 
Committee.  In  order  to  keep  the 
Committee  to  a  size  that  can  be 
effective,  it  was  necessary  to  limit 
membership.  It  is  also  desirable  to  have 
balance  among  members  of  the 
Committee  representing  different 
clusters  of  interest,  such  as  disability 
organizations  and  the  electronic  and 
information  technology  industry.  The 
Committee  membership  identified 
above  provides  representation  for  each 
interest  affected  by  issues  to  be 
discussed. 

Committee  meetings  will  be  open  to 
the  public  and  interested  persons  can 
attend  the  meetings  and  communicate 
their  views.  Members  of  the  public  will 
have  an  opportunity  to  address  the 
Committee  on  issues  of  interest  to  them 
and  the  Committee.  Members  of  groups 
or  individuals  who  are  not  members  of 
the  Committee  may  also  have  the 
opportunity  to  participate  with 
subcommittees  of  the  Conmiittee.  The 


Access  Board  believes  that  participation 
of  this  land  can  be  very  valuable  for  the 
advisory  committee  process. 
Additionally,  all  interested  persons  will 
have  the  opportimity  to  comment  when 
the  proposed  accessibility  standards  for 
electronic  and  information  technology 
are  issued  in  the  Federal  Register  by  the 
Access  Board. 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  Sign 
language  interpreters  and  real-time 
captioning  will  be  provided.  Decisions 
with  respect  to  futiue  meetings  will  be 
made  at  the  first  meeting.  Notices  of 
futiu«  meetings  will  be  published  in  the 
Federal  Register. 
Lawranoe  W.  Rofiee, 
Executive  Director,  Architectural  and 
TransportaUon  Barriers  Compliance  Board. 
[FR  Doc.  9&-25g86  Filed  9-28-98;  8:45  am] 
MLUNQ  CODE  tlSO-OI-^ 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southwest  Region  Vessel 
Identification  Requirements. 

Agency  Form  Number(s):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  5,250  hours. 

Number  of  Respondents:  7,000. 

Avg.  Hours  Per  Response:  45  minutes. 

Needs  and  Uses:  Under  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
NOAA  is  responsible  for  management  of 
the  Nation's  marine  fisheries.  As  part  of 
its  efforts  to  enforce  fishery  regulations. 
NOAA  has  included  requirements  that 
fishing  vessels  display  the  vessel's 
official  number  in  a  specific  way.  The 
display  of  the  number  assists  law 
enforcement  officials  in  monitoring 
fishing  and  other  activities  and  to 
ascertain  whether  the  vessel  is 
participating  in  activities  authorized  for 
that  vessel. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Recordkeeping/third  party 
disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
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calling  or  writing  Linda  Engelmeier, 
DOC  Fonns  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  23. 1998 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-25975  Filed  9-28-98;  8:45  am] 
MLLMO  COOE  3610-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Rsquost 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Titie:  Survey  of  U.S.  Assistive 
Technology  Industry. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  8,000  hoiu^. 

Average  Time  Per  Response:  4  hours 
per  response. 

Number  of  Respondents:  2,000 
respondents. 

Needs  and  Uses:  Commerce/BXA,  in 
partnership  with  the  Federal  Laboratory 
Consortium  and  the  Department  of 
Education,  is  conducting  an  assessment 
of  the  domestic  assistive  technologies 
industry  in  order  to  determine  the 
competitiveness  of  the  U.S.  industry 
and  to  facilitate  the  transfer  of  defense 
technologies  from  federal  laboratories  to 
firms  in  the  industry. 

The  survey  will  collect  information 
on  the  nattJje  of  the  business  performed 
by  each  firm;  estimated  sales  and 
employment  data;  financial  information; 
research  and  development  expenditures 
and  funding  sources;  capital 
expenditures  and  funding  sources;  and 
competitiveness  issues. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassemer  (202)  395-5871. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassemer, 
OMB  Desk  Officer,  Room  10202.  New 
Executive  Office  Building,  Washington, 
D.C.  20230. 

Dated:  September  23. 1998. 
Linda  Engelmeier, 

Departmental  Fonns  Cleamnce  Officer,  Office 
of  the  Chief  Information  Officer. 
IFR  Doc.  98-25976  Filed  9-28-98;  8:45  am] 
BILUNQ  CODE  3S1(MT-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  followii^  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Statement  of  Financial  Interests 
(Regional  Fishery  Management 
Councils). 

Agency  Form  NumberfsJ:  88-195. 

OMB  Approval  Number:  0648-0192. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  118  hours. 

Number  of  Respondents:  196. 

Avg.  Hours  Per  Response: 
Approximately  35  minutes. 

Needs  and  Uses:  The  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  requires  disclosure  of 
financial  interests  in  any  harvesting, 
processing,  or  marketing  activities  by 
nominees  and  members  of  the  Fishery 
Management  Councils.  This  information 
is  made  available  for  public  inspection. 
Through  the  collection  of  information, 
the  public  and  others  will  be  more 
readily  able  to  identify  bias  or  apparent 
conflicts  of  interest  in  Council  activities. 

Affected  Public:  Individuals. 

Frequency:  On  occasion  and  annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 


482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  23. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc  98-25977  Filed  9-28-98:  8:45  am) 
MLUNQ  COOE  *6ie-«2-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation 
in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  Initiation  of 
Antidiunping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  August    - 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  requests 
to  revoke  five  antidumping  duty  orders 
in  part. 

EFFECTIVE  DATE:  September  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213rb)  (1997),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  August  anniversary  dates.  The 
Department  also  received  timely 
requests  to  revoke  in  part  the 
antidumping  duty  orders  on  pure 
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magnesium  from  Canada,  cut-to-length 
carbon  steel  plate  from  Canada, 
corrosion-resistant  carbon  steel  plate 
from  Canada,  titanium  sponge  from 


Russia  and  brass  sheet  and  strip  from 
the  Netherlands. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
351.221(c)(l)(i),  we  are  initiating 


administrative  reviews  of  the  following 
antidumping  end  coimtervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  August  31, 1999. 


Period  to 
be  reviewed 


Antidumping  Duty  Proceedings 

Argentina:  Oil  Country  Tubular  Goods,  A-357-810 8/1/97-7/31/98 

Siderca  S.A.I.C 
Belgium:  Industrial  Phosphoric  Add,  A-423-602  8/1/97-7/31/98 

Societe  Chimique  Prayon-Rupel 
Canada:  Corrosion-Resistant  Cart>on  Steel  Flat  Products,  A-122-822 8/1/97-7/31/98 

Continuous  Color  Coat,  Ltd. 

Dofasco.  Inc. 

Sorevco,  Inc. 

Steico,  Inc. 

DNN  Galvanizing  Corp. 
Canada:  Cut-to-Length  Cartx>n  Steel  Plate,  A-122-823 8/1/97-7/31/98 

Algoma  Steel,  Inc. 

Steico,  Inc. 

Gerdau  MRM  Steel 
Canada:  Pure  Magnesium,  A-122-814  „ „ 8/1/97-7/31/98 

Norsk  Hydro  Canada,  Inc. 
Italy:  Certain  Pasta,  A-475-818 7/1/97-6/30/98 

Industrie  Alimentare  Cotavita,  S.p./V.*  ^ 

•Inadvertently  omitted  (rom  previous  initiation  notice. 
Italy:  Granular  Polytetrafluoroethylene  Resin,  A-475-703  8/1/97-7/31/98 

Ausimont  Spa 
Japan:  Corrosion-Resistant  Carbon  Steel  Flat  Products,  A-588-824 , 8/1/97-7/31/98 

Nippon  Steel  Corporation 

Kawasaki  Steel  Corporatkxi 
Japan:  Oil  Country  Tubular  Goods,  A-588-835  8/1/97-7/31/98 

Sumitomo  Metal  Industries,  Ltd. 
Kazakhstan:  Titanium  Sponge,  A-834-803  8/1/97-7/31/98 

Ust-Kamenogorsk  Titanium  and  Magnesium  Plant 
Mexk»:  Cement,  A-201-802  „ 8/1/97-7/31/98 

Apasco,  S.A.  de  C.V. 

Cemex,  S.A.  de  C.V. 

Cementos  de  Chihuahua,  S.A.  de  C.V. 
Mexico:  Cut-to-Length  Carbon  Steel  Plate,  A-201-809  „ 8/1/97-7/31/98 

Altos  Hornos  de  Mexico  S.A.  de  C.V. 
Mexk»:  Oil  Country  Tubular  Goods,  A-201-817 ^ 8/1/97-7/31/98 

Hylsa,  S.A.  de  C.V.  -  """" ' 

Tubes  de  Acero  de  Mexkx}  S.A. 
Republic  of  Korea:  Cold-Rolled  Cartwn  Steel  Rat  Products,  A-58a-815 _ 8/1/97-7/31/98 

Dongbu  Steel  Co.,  Ltd. 

Pohang  Iron  and  Steel  Co.,  Ltd. 

Unk>n  Steel  Manufacturing  Ca,  Ltd. 
Republic  of  Korea:  Corrosion-Resistant  Carbon  Steel  Rat  Products,  A-58(>-816 8/1/97-7/31/98 

Dongbu  Steel  Co.,  Ltd. 

Pohang  Iron  and  Steel  Co.,  Ltd.  .  •  " 

Union  Steel  Manufacturing  Co..  Ltd. 
Republk;  of  Korea:  Oil  Country  Tubular  Goods,  A-580-825 8/1/97-7/31/98 

SeAH  Steel  Corporation 
Romania:  Cartwn  Steel  Plate,  /V-485-803  8/1/97-7/31/98 

Windmill  International  PTE  Ltd.  of  Singapore/Windmill  IntemationaJ  Romania  Branch 

Russia:  Titanium  Sponge,  A-821-803 8/1/97-7/31/98 

TMC  Trading  Intemattonal,  Ltd. 
The  Netherlands:  Brass  Sheet  &  Strip,  /V-421-701 8/1/97-7/31/98 

Outokumpu  Copper  Strip  B.V. 
The  Netherlands;  Cold-Rolled  Carbon  steel  Flat  Products,  A-421-804  8/1/97-7/31/98 

Hoogovens  Staal  BV 
The  People's  Republic  of  China:  Sulfanilic  Add*,  A-570-815 8/1/97-7/31/98 

Zhenxing  Chemical  Industry  Company 

Yude  Chemical  Industry  Company 

•If  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  sulfanilic  ackl  from  the  People's  Republic  of 
China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the 
named  exporters  are  a  part. 


Canada:  Alloy  Magenesium,  C-122-815 

Norsk  Hydro  Canada  Inc. 
Canada:  Pure  Magnesium,  C-122-815  .. 


Countervailing  Duty  Proceedings 


1/1/97-12/31/97 
1/1/97-12/31/97 
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Periodto 
be  reviewed 

Norsk  Hydro  Canada  Inc. 
Israel:  Industrial  Phosphoric  Acid.  C-60&-605  

Haifa  Chemicals  Ltd. 

Rotem  Amfert  Negev  Ltd. 
Italy:  Certain  Pasta,  C-475-819 ~ 

Audteio  Industrie  Alimentari  S.p.L* 

De  Gi  Ma  s.r.l.* 

Industrie  Alimentari  Molisane  s.r.l.* 

La  Molisana  Industrie  Alimentari  S.p.A.* 

Pastifico  Antonio  Pallante  s.r.l.* 

Pastifico  Fabianelli  S.p.A.*       . 

Pastifico  Laporta  S.a.s.* 

Petrini  S.p.A.* 
'Inadvertently  omitted  from  previous  initiation  notice. 
Mexico:  Cut-to— Length  Cart»n  Steel  Plate,  C-201-810 

Altos  Homos  de  Mexico  S.A.  de  C.V. 
Republic  of  Korea:  Cold-Rolled  Carbon  Steel  Flat  Products.  C-«80-6l8 

Pohang  Iron  and  Steel  Company 

Pohang  Coated  Steel  Co. 

Pohang  Steel  Industries 

Dongbu  Steel  Co. 

Union  Steel  Manufacturing  Co.,  Ltd. 
Republic  of  Korea:  Con'osion-Resistant  Cartxm  Steel  Flat  Products,  C-580-818 

Pohang  Iron  and  Steel  Company 

Pohang  Coated  Steel  Co. 

Pohang  Steel  Industries 

Dongbu  Steel  Co. 

Union  Steel  Manufacturing  Co..  Ltd. 

Su ■pension  AgrMments 
None. 


1/1/97-12/31/97 
1/1/97-12/31/97 


1/1/97-12/31/97 
1/1/97-12/31/97 


1/1/97-12/31/97 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  35 1 .21 1  or  a 
determination  under  §  351.218(d) 
(simset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
will  determine  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  that  is  affiUated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  whidi  the  inquiry  is 
requested. 

For  transition  orders  defined  in 
section  752(c)(6)  of  the  Act,  the 
Secretary  will  apply  paragraph  (j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1996  or  1998  (19  CFR 
351.213(j)(l-2)). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 


U.S.C.  1656(a))  and  19  CFR 
351.221(c)(l)(i). 

Dated:  Septeml>er  23. 1998. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-26061  Filed  9-2ft-98;  8:45  am] 
MLUNQ  CODE  161*-0»-M 

DEPARTMENT  OF  COMMERCE 

Intomational  Trade  Administration 
[A-670-Me] 

Braice  Rotors  From  the  People's 
R^Hit)iic  of  China:  Preliminary  Results 
of  Antidumping  l}uty  New  Shipper 
AdmlnlstrathM  Review 

AGBtCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  from 
six  exporters,'  the  Department  of 
Commerce  is  conducting  a  new  shipper 
administrative  review  of  the 
antidimiping  duty  order  of  brake  rotors 


■  The  six  exporters  are  C3iina  National  Industrial 
Machinery  Import  ft  Export  Company  ("CNIM"), 
Lai  Zhou  Auto  Bialce  Equipments  Factory 
("LABEF"),  Longkou  Haimeng  K4acbinery  Co.,  Ltd. 
("Haimeng"),  Qlngdao  Gren  Co.  ("GREN"),  Yanui 
Winhere  Auto-Part  Manufacturing  Co.,  Ltd. 
("Winhere"),  and  Zibo  Luzhou  Automobile  Parts 
Co..  Ltd.  ("ZLAF'). 


from  the  People's  Republic  of  China 
("PRC")  published  on  April  17, 1997 
(see  62  FR  18740).  The  review  covers 
the  period  April  1, 1997,  through 
September  30, 1997. 

We  have  preliminarily  determined 
that  U.S.  sales  have  not  been  made 
below  normal  value.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  no  antidumping  duties 
for  the  six  PRC  exporters  subject  to  this 
review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  case  brie&  in  this 
proceeding  should  provide  a  summary 
of  the  argtmients  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

EFFECTIVE  DATE:  September  29, 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Brian  Smith,  Everett  Kelly,  or  Barbara 
Wojdk-Betancourt,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1766,  (202)482-    , 
4194.  or  (202)  482-0629  respectively. 

SUPPLEMENTARY  INFORMATION:  Unless 
otherwise  indicated,  all  citations  to  the 
Tariff  Act  of  1930.  as  amended  ("the 
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Act"),  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  E>epartment  of 
Commerce  ("the  Department") 
regulations  are  to  the  regulations  at  19 
CFR  part  351.  62  FR  27296  (May  19. 
1997). 

Background 

On  November  3, 1997,  the  Department 
received  requests  from  CNIM,  GREN. 
Haimeng,  LABEF,  Winhere  and  ZLAP 
(hereafter  referred  to  as  "the  six 
respondents")  for  a  new  shipper  review 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  §  351.214(b)  of  the 
Department's  regulations. 
-Section  751(a)(2)  of  the  Act  and 
§351.214(b)(2)(i)  of  the  Department's 
regulations  govern  determinations  of 
antidumping  duties  for  new  shippers. 
These  provisions  state  that,  if  the 
Department  receives  a  request  for 
review  from  an  exporter  or  producer  of 
the  subject  merchandise  stating  that  it 
did  not  export  the  merchandise  to  the 
United  States  during  the  period  covered 
by  the  original  less-than-fair-value 
("LTFV")  investigation  (the  "POI")  and 
that  such  exporter  or  producer  is  not 
affiliated  with  any  exporter  or  producer 
who  exported  the  subject  merchandise 
during  that  period,  the  Department  shall 
conduct  a  new  shipper  review  to 
establish  an  individual  weighted- 
average  dumping  margin  for  such 
exporter  or  producer,  if  the  Department 
has  not  previously  established  such  a 
margin  for  the  exporter  or  producer.  The 
regulations  require  that  the  exporter  or 
producer  shall  include  in  its  request, 
with  appropriate  certifications:  (i)  The 
date  on  which  the  merchandise  was  first 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  or,  if  it  cannot  certify 
as  to  the  date  of  first  entry,  the  date  on 
which  it  first  shipped  the  merchandise 
for  export  to  the  United  States  or  if  the 
merchandise  has  not  yet  been  shipped 
or  entered,  the  dale  of  sale:  (ii)  a  list  of 
the  firms  with  which  it  is  affiliated;  (iii) 
a  statement  from  such  exporter  or 
producer,  and  from  each  affiliated  firm, 
that  it  did  not,  under  its  current  or  a 
former  name,  export  the  merchandise 
during  the  POI,  and  (iv)  in  an 
antidvunping  proceeding  involving 
inputs  from  a  nonmarket  economy 
country,  a  certification  that  the  export 
activities  of  such  exporter  or  producer 
are  not  controlled  by  the  central 
government.  19  CFR  351.214(b)  (ii)  and 
(iii). 

The  six  respondents'  requests  were 
accompanied  by  information  and 
certifications  establishing  the  effective 


date  on  which  they  first  shipped  and 
entered  brake  rotors.  Each  of  the  six 
respondents  also  claims  it  has  no 
affiliated  companies  which  exported 
brake  rotors  from  the  People's  Republic 
of  China  ("PRC")  during  the  POI.  In 
addition,  each  of  the  six  respondents 
also  certified  that  its  export  activities 
are  not  controlled  by  the  central 
government.  Based  on  the  above 
information,  the  Department  initiated  a 
new  shipper  review  covering  the  six 
respondents  [Brake  Rotors  from  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping  Duty 
Administrative  Reviews  (62  FR  64206, 
December  4, 1997)).  The  Department  is 
now  conducting  this  review  in 
accordance  with  section  751  of  the  Act 
and  19  CFR  351.214. 

In  January  1998,  the  six  respondents 
submitted  responses  to  the  Department's 
antidumping  questionnaire.  In  March 
and  April  1998,  the  six  respondents  and 
the  petitioner  submitted  publicly 
available  information  and  comments  for 
consideration  in  valuing  the  factors  of 
production.  Also,  the  Department  issued 
supplemental  questionnaires  to  the  six 
respondents,  each  of  which  submitted 
responses  to  those  questionnaires  in 
April  1998.  On  May  4, 1998,  we 
postponed  the  preliminary  results  until 
no  later  than  September  24, 1998.  [See 
63  FR  25821,  May  11, 1998). 

On  July  31, 1998,  the  respondents  and 
petitioners  submitted  additional 
comments  on  publicly  available 
information  submitted  for  use  in  the 
preliminary  results. 

Scope  of  Review 

The  products  covered  by  this  review 
are  brake  rotors  made  of  gray  cast  iron, 
whether  finished,  semifinished,  or 
unfinished,  ranging  in  diameter  from  8 
to  16  inches  (20.32  to  40.64  centimeters) 
and  in  weight  frt}m  8  to  45  poimds  (3.63 
to  20.41  kilograms).  The  size  parameters 
(weight  and  dimension)  of  the  brake 
rotors  limit  their  use  to  the  following 
types  of  motor  vehicles:  Automobiles, 
all-terrain  vehicles,  vans  and 
recreational  vehicles  under  "one  ton 
and  a  half."  and  light  trucks  designated 
as  "one  ton  and  a  half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on  which  the 
surface  is  not  entirely  smooth,  and  have 
imdergone  some  drilling.  Unfinished 
rotors  are  those  which  have  undergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  ah  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  [e.g., 


General  Motors,  Ford,  Chrysler,  Honda, 
"Toyota,  Volvo).  Brake  rotors  covered  in 
this  investigation  are  not  certified  by 
OEM  producers  of  vehicles  sold  in  the 
United  States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  scope  of  the 
review  are  brake  rotors  made  of  gray 
cast  iron,  whether  finished, 
semifinished,  or  unfinished,  with  a 
diameter  less  than  8  inches  or  greater 
than  16  inches  (less  than  20.32 
centimeters  or  greater  than  40.64 
centimeters)  and  a  weight  less  than  8 
poimds  or  greater  than  45  pounds  (less 
than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  classifiable  under 
subheading  8708.39.5010  of  the  HTSUS. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  covers 
the  period  April  1, 1997,  through 
September  30, 1997. 

Separate  Rates 

In  proceedings  involving  non-market- 
economy  ("NME")  countries,  the 
Department  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and  thus  should  be  assessed  a 
single  antidumping  duty  deposit  rate. 
One  of  the  respondents  [i.e.,  WinhereL^ 
although  wholly-ovvmed  by  Hong  Kong 
individuals,  is  located  within  the  PRC. 
Two  respondents  [i.e.,  Haimeng,  ZLAP) 
are  joint  ventures  between  Chinese  and 
foreign  companies.  The  three  other 
respondents  are  either  wholly  owned  by 
all  the  people  [i.e.,  CNIM)  or  collectively 
owned  [i.e.,  GREN.  LABEF).  Thus,  for 
all  six  respondents,  a  separate  rates 
analysis  is  necessary  to  determine 
whether  the  exporters  are  independent 
from  government  control  [see  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  From  the 
People's  Republic  of  China  [Bicycles)  61 
FR  56570  (April  30. 1996)). 

To  establisn  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  imder  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China  (56 
FR  20588,  May  6, 1991)  and  amplified 
in  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China  (59 
FR  22585,  May  2, 1994)  [Silicon 
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Carbide).  Under  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  the 
respondent  can  demonstrate  the  absence 
of  both  de/ure  and  de  facto 
governmental  control  over  export 
activities. 

l.De  Jure  Control 

Each  respondent  has  placed  on  the 
administrative  record  documents  to 
demonstrate  absence  of  de  jure  control, 
including  the  "Law  of  the  People's 
Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People."  adopted  on  April  13, 1988,  (the 
Industrial  Enterprises  Law),  "The 
Enterprise  Legal  Person  Registration 
Administrative  Regulations," 
promulgated  on  June  13, 1988,  the  1990 
"Regulation  Governing  Rural 
Collectively-Owned  Enterprises  of 
PRC,"  the  1992  "Regulations  for 
Transformation  of  (Dperational 
Mechanisms  of  State-Owned  Industrial 
Enterprises'  (Business  Operation 
Provisions),  and  the  1994  "Foreign 
Trade  Law  of  the  People's  Republic  of 
China." 

In  prior  cases,  we  have  analyzed  these 
laws  and  have  foimd  them  to 
sufficiently  establish  an  absence  of  de 
jure  control  of  companies  "owned  by 
the  whole  people,"  joint  ventures,  or 
collectively  owned  enterprises.  See,  e.g., 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Furfuryl  Alcohol  from 
the  People's  Republic  of  China  [Furfuryl 
Alcohol)  60  FR  22544  (May  8, 1995), 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China  [Drawer  Slides)  60  FR  29571- 
29576  (June  5, 1995).  We  have  no  new 
information  in  this  proceeding  which 
would  cause  us  to  reconsider  this 
determination  with  regard  to  the  six 
respondents  mentioned  above. 

2.  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisidictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  the  Nspondents 
are,  in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 


functions:  (1)  Whether  the  export  prices 
("EPs")  are  set  by  or  subject  to  the 
approval  of  a  governmental  authority; 
(2)  whether  the  respondent  has 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  (3)  whether  the 
respondent  has  autonomy  from  the 
government  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  the  respondent  retains 
the  proceeds  of  its  export  sales  and 
makes  independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  [see  Silicon  Carbide  and  Furfuryl 
Alcohol). 

Each  respondent  asserted  the 
following:  (1)  It  establishes  its  own  EPs; 
(2)  it  negotiates  contracts,  without 
guidance  from  any  governmental 
entities  or  organizations;  (3)  it  makes  its 
own  personnel  decisions;  and  (4)  it 
retains  the  proceeds  of  its  export  sales, 
uses  profits  according  to  its  biisiness 
needs,  and  has  the  authority  to  sell  its 
assets  and  to  obtain  loans.  Additionally, 
the  respondents'  questionnaire 
responses  indicate  that  company- 
specific  pricing  during  the  POI  does  not 
suggest  coordination  among  exporters. 
This  information  supports  a  preliminary 
finding  that  there  is  de  facto  absence  of 
governmental  control  of  the  export 
functions  of  these  respondents. 
Consequently,  we  have  preliminarily 
determined  that  each  entity  has  met  the 
criteria  for  the  application  of  separate 
rates  [see  Pure  Magnesium  from  the 
People's  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty  New 
Shipper  Administrative  Review,  62  FR 
55215,  October  23, 1997). 

Fair  Value  Comparisons . 

To  determine  whether  sales  of  the 
subject  merchandise  by  each  respondent 
to  the  United  States  were  made  at  LTFV, 
we  compared  the  EP  to  the  normal  value 
("NV"),  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below. 

Export  Price 

We  used  EP  methodology  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  unaffiliated 
customers  in  the  United  States  prior  to 
importation  and  constructed  export 
price  methodology  was  not  otherwise 
indicated. 

1.  CNIM 

We  calculated  EP  based  on  packed, 
FOB  foreign  port  prices  to  the  first 
unaffiliated  piirchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  &t>m  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight  and 
foreign  brokerage  and  handling  in  the 


PRC  in  accordance  with  section  772(c) 
of  the  Act.  Because  foreign  inland 
freight  and  foreign  brokerage  and 
handling  fees  were  provided  by  NME 
companies,  we  based  those  charges  on 
surrogate  rates  from  India.  [See 
Surrogate  Country  section  below).  To 
value  foreign  inland  freight,  we  used  the 
average  truck  freight  rate  contained  in 
the  Indian  periodical  The  Times  of 
India.  We  have  used  this  same  rate  in 
numerous  NME  cases  in  which  India 
has  been  selected  as  the  primary 
surrogate.  See  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value:  Brake 
Drums  and  Brake  Rotors  from  the 
People's  Republic  of  China.  62  FR  9164 
(February  28, 1997)  [Brake  Rotors).  To 
value  foreign  brokerage  and  handling 
expenses,  we  relied  on  public 
information  reported  in  the 
antidimiping  investigation  of  stainless 
steel  bar  from  India. 

2.GREN 

We  calculated  EP  based  on  packed, 
QF  U.S.  port  prices  to  the  first 
imaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  for 
foreign  inland  freight  and  foreign 
brokerage  and  handling  in  the  PRC, 
marine  insurance  and  international 
freight,  in  accordance  with  section 
772(c)  of  the  Act.  As  all  foreign  inland 
freight  and  handling  fees  were  provided 
by  NME  suppliers  or  paid  for  in  a  NME 
ciirrency,  we  valued  these  services 
using  the  Indian  surrogate  values 
discussed  above.  For  marine  insurance, 
we  used  public  information  reported  in 
the  antidumping  investigation  of  sulfur 
dyes,  including  sulfur  vat  dyes,  from 
India.  For  ocean  freight,  we  used  rates 
fitjm  the  U.S.  Federal  Maritime 
Conunission  because  GREN  used  NME 
freight  carriers. 

3-6.  Haimeng,  LABEF,  Winhere,  and 
Zlap 

We  calculated  EP  based  on  packed, 
FOB  foreign  port  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  irom  the  starting  price  for 
foreign  inland  fieight  and  foreign 
brokerage  and  handling.  As  all  foreign 
inland  freight  and  handling  fees  were 
provided  by  NME  suppUers  or  paid  for 
in  a  NME  aurency,  we  valued  these 
services  using  the  Indian  surrogate 
values  discussed  above. 

Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  a  NME  coimtry. 
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None  of  the  parties  to  this  proceeding 
has  contested  such  treatment. 
Accordingly,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Act,  which  applies  to  NME  countries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  We  determined  that  India 
is  a  country  comparable  to  the  PRC  in 
terms  of  overall  economic  development 
(see  Memorandum  to  Louis  Apple, 
dated  January  22, 1998).  In  addition, 
based  on  publicly  available  information 
placed  on  the  record,  we  have 
determined  that  India  is  a  significant 
producer  of  the  subject  merchandise. 
Accordingly,  we  considered  India  the 
primary  surrogate  country  for  purposes 
of  valuing  the  factors  of  production  as 
the  basis  for  NV  because  it  meets  the 
Department's  criteria  for  surrogate 
country  selection.  Where  we  could  not 
find  surrogate  values  from  India,  we 
valued  those  factors  using  values  from 
Indonesia. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
the  subject  merchandise  for  the 
exporters  which  sold  the  subject 
merchandise  to  the  United  States  during 
FOR.  To  calculate  NV,  the  reported  unit 
factor  quantities  were  multiplied  by 
publicly  available  Indian  or  Indonesian 
values. 

The  selection  of  the  surrogate  values 
applied  in  this  determination  was  based 
on  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
FOR  and  quoted  in  a  foreign  currency, 
we  adjusted  for  inflation  using 
wholesale  price  indices  pubUshed  in  the 
International  Monetary  Fund's 
International  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
see  the  Preliminary  Results  Valuation 
Memorandum  from  the  Team  to  the 
File,  dated  September  24, 1998. 

To  value  pig  iron  and  iron  scrap,  we 
used  domestic  price  data  &t)m  the  April 
1996-March  1997  financial  report  of 
Lamina  Foundries  (Lamina)  because  the 
prices  reported  therein  are  most 
contemporaneous  to  the  POR  and  best 
represent  the  costs  of  those  inputs.  We 


removed  excise  and  sales  taxes  from  the 
pig  iron  and  scrap  values  because  the 
financial  report  indicated  that  these 
taxes  were  included  in  the  values.  For 
steel  scrap,  lubrication  oil  and 
limestone,  we  used  the  April  1996- 
March  1997  import  value  from  Monthly 
Statistics  of  the  Foreign  Trade  of  India 
(Monthly  Statistics).  For  ferrosilicon  and 
ferromanganese.  we  used  the  March- 
May  1997  import  value  from  Monthly 
Statistics. 

For  coking  coal,  we  used  a  1996-1997 
price  from  the  publication  Federation  of 
Indian  Chambers  of  Commerce.  To 
value  firewood,  we  used  a  1990 
domestic  value  fitjm  the  USAID 
publication,  Marketing  Opportunities 
for  Social  Forestry  in  Uttar  Pradesh.  To 
value  electricity,  we  used  an  April 
1996-July  1996  average  price  for 
electricity  bom  Business  World. 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  selling,  general  and 
administrative  (SG&A)  expenses,  factory 
overhead  and  profit,  we  calculated 
simple  averages  based  on  financial  data 
from  only  five  Indian  producers.  We 
used  only  those  producers'  financial 
reports  because  they  were  most 
contemporaneous  with  the  POR  and 
because  we  have  publicly  available 
information  that  demonstrates  that  these 
companies  are  producers  of  the  subject 
merchandise  [i.e..  Jayaswals  Neco 
Limited  ("Jayaswals"),  Kalyani  Brakes 
Limited  ("Kalyani"),  Krishna 
Engineering  Works  ("Krishna"),  Nagpur 
Alloy  Castings  Ltd.  ("Nagpur"),  and 
Rico  Auto  Industries  Limited  ("Rico")). 
Where  appropriate,  we  have  removed 
from  the  smrogate  overhead  and  SG&A 
calculations  the  excise  duty  amount 
listed  in  the  financial  reports  (see  Brake 
Rotors  at  9160).  We  also  made  certain 
adjustments  to  the  percentages 
calculated  as  a  result  of  reclassifying 
expenses  contained  in  the  financial 
reports. 

In  utilizing  the  financial  data  of  the 
Indian  companies,  we  treated  the  line 
item  labeled  "stores  and  spares 
consumed"  as  part  of  factory  overhead 
because  stores  and  spares  are  not  direct 
materials  consumed  in  the  production 
process.  Based  on  publicly  available 
information,  we  have  considered  the 
molding  materials  [i.e.,  sand,  bentonite, 
coal  powder,  steel  pellets,  lead  powder, 
waste  oil)  to  be  indirect  materials 
included  in  the  stores  and  spares 
consumed  category  of  the  financial 
statements.  We  based  our  factory 
overhead  calculation  on  the  cost  of 
goods  manufactured  rather  than  on  the 
cost  of  goods  sold.  We  also  included 
interest  and/or  financial  expenses  in  the 


SG&A  calculation.  In  addition,  we  only 
reduced  interest  and  financial  expenses 
by  amounts  for  interest  income  if  the 
Indian  financial  report  noted  that  the 
income  was  short-term  in  nature.  Where 
a  company  did  not  distinguish  interest 
income  as  a  line  item  within  total  "other 
income,"  we  used  the  relative  ratio  of 
interest  income  to  total  other  income  as 
reported  for  the  Indian  metals  industry 
in  the  Reserve  Bank  of  India  Bulletin. 
For  a  further  discussion  of  other 
adjustments  made,  see  the  Preliminary 
Results  Valuation  Memorandum. 

To  value  PRC  inland  fi^ight,  we  used 
the  April  1994  truck  rate  fixim  the  Times 
of  India. 

In  accordance  with,  the  decision  of 
the  Court  of  Appeals  for  the  Federal 
Circuit  in  Sigma  Corp.  v.  United  States, 
117  F.  3d  1401  (1997)  we  revised  our 
methodology  for  calculating  source-to- 
factory  surrogate  height  for  those 
material  inputs  that  are  valued  based  on 
CIF  import  values  in  the  surrogate 
country.  Therefore,  we  have  added  to 
CIF  surrogate  values  from  India  a 
surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  of  exportation  to  the 
factory,  or  from  the  domestic  supplier  to 
the  factory  on  an  import-specific  basis. 

To  value  adhesive  tape,  corrugated 
cartons,  pallet  wood,  nails,  polyethylene 
material  for  bags,  plastic  straps  and  steel 
strips,  we  used  April  1996-March  1997 
import  values  from  Monthly  Statistics  of 
India.  "' 

Currency  ConTersion 

We  made  currency  conversions 
pursuant  to  section  773A(a)  of  the  Act 
and  §  351.415  of  the  Department's 
regulations  based  on  the  rates  certified 
by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  six 
respondents  during  the  period  April  1, 
1997,  through  September  30, 1997: 


Manufacturef/producer/exporter 


China  National  Industry  Machin- 
ery, Import  &  Export  Company 
(CNIM) 

Lai  Zhou  Auto  Brake  Equipments 
Factory  (LABEF)  

Longkou  Haimeng  Machinery  Co., 
Ltd.  (Haimeng^ 

Qingdao  Gren  Co.  (QREN) 


Percent 
margin 


Yantai  Winhere  Auto-Part  Manu- 
facturing Co.,  Ltd.  (Winhere) 

ZJtoo  Luzhou  Automot>ile  Parts 
Co.,  Ltd.  (ZLAP) 


0.00 

0.00 

0.00 
0.00 

0.00 

0.00 


Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
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0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  at  the  earliest  convenience 
of  the  parties.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  63  days  after  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  70  days  after  the  date 
of  publication.  The  Department  will 
issue  the  final  results  of  this  new 
shipper  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  90 
days  of  issuance  of  these  preliminary 
results.  Upon  completion  of  this  new 
shipper  review,  the  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Service.  The  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  this 
review  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  upon  completion  of  this 
review,  the  posting  of  a  bond  or  security 
in  lieu  of  a  cash  deposit,  pursuant  to 
section  751(a)(2)(B)(iii)  of  the  Act  and 
§  351.214(e)  of  the  Department's 
regulations,  will  no  longer  be  permitted 
and,  should  the  final  results  yield  a 
margin  of  dumping,  a  cash  deposit  will 
be  required  for  each  entry  of  the 
merchandise. 

If  the  final  results  should  yield  no 
margin  of  dumping  for  the  six 
respondents  noted  above,  then  the 
Department  will  instruct  the  Customs 
Service  to  liquidate  all  entries  of  the 
subject  merchandise  during  the  POR 
both  produced  and  exported  by  GREN, 
Haimeng.  LABEF,  Winhere  and  ZLAP, 
and  subject  merchandise  exported  by 
CNIM  but  manufactured  by  Hanting 
Casting  Factory  without  regard  to 
antidumping  duties. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  new  shipper 
antidiunping  duty  administrative  review 
for  all  shipments  of  brake  rotors  fi-om 
the  PRC  entered,  or  withdrawn  fi-om 
warehouse,  for  consiunption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  each  reviewed  company 
will  be  that  established  in  the  final 
results  of  this  new  shipper 
administrative  review;  (2)  the  cash 
deposit  rate  for  PRC  exporters  who 
received  a  separate  rate  in  the  LTFV 
investigation  will  continue  to  be  the  rate 
assigned  in  that  investigation;  and  (3) 
the  cash  deposit  rate  for  all  other  PRC 
exporters  will  continue  to  be  43.32 
percent,  the  PRC-wide  rate  established 
in  the  LTFV  investigation. 


These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  new  shipper  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  (19 
U.S.C.  1675(a)(2)(B))  and  19  CFR 
351.214(d). 

Dated:  September  23, 1998. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-26062  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Reestablishment  of  the  U.S. 
Automotive  Parts  Advisory  Committee 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Reestablishment  of  tiie  U.S. 
Automotive  Parts  Advisory  Committee. 

summary:  Having  determined  that  the 
Committee's  work  continues  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  by  law,  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC)  v/as 
reestablished.  The  reestablishment  of 
the  APAC  is  in  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  and  41  CFR  subpart  101- 
6.10  (1990),  Federal  Advisory 
Committee  Management  Rule. 

The  APAC  was  established  by  the 
Secretary  of  Commerce  on  June  6, 1989, 
to  advise  Department  of  Commerce 
officials  on  issues  related  to  sales  of 
U.S.-made  auto  parts  to  Japanese 
markets.  It  functions  as  an  advisory 
body  in  accordance  with  the  Federal 
Advisory  Committee  Act.  Authority  for 
the  APAC  is  contained  in  15  U.S.C. 
4704,  as  amended  by  section  510  of  Pub. 
L.  103-236  (April  30, 1994). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Reck,  U.S.  Department  of 
Commerce,  International  Trade 
Administration,  Trade  Development, 


Office  of  Automotive  Afiiairs,  (202)  482- 
1418. 

Dated:  September  21, 1998. 
Henry  P.  Misiaco, 

Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  98-26017  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  artd 
Technology 

[Docket  Number  980722187-8187-01] 

RIN0693-ZA21 

Upgrading  of  the  American  Society  of 
Crime  Laboratory  Directors/Laboratory 
Accreditation  Board  (ASCLD/LAB) 
Accreditation  Manual 

AQB4CY:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  ASCLD/LAB  has  requested 
that  the  Office  of  Law  Enforcement 
Standards  (OLES)  at  NIST  assist  in 
upgrading  its  laboratory  accreditation 
program  to  meet  applicable 
international  standards.  ASCLD/LAB 
operates  an  accreditation  program  for 
crime  laboratories,  with  members 
consisting  of  139  domestic  and  14 
foreign  laboratories.  The  work  of 
performing  laboratory  audits  and 
reviewing  audit  reports  for  accreditation 
is  performed  on  a  voluntary  basis.  The 
program  includes  criteria  to  judge  the 
quality  and  performance  of  a  crime 
laboratory  and  the  operation  of  an 
evaluation  program  to  identify'  those 
laboratories  meeting  ASCLD/LAB 
criteria.  Accreditation  is  a  tool  to  ensure 
that  the  laboratories'  contributions  to 
the  criminal  justice  system  are 
consistent,  repeatable,  and  scientifically 
based.  The  current  criteria  and 
accreditation  program  consists  of 
procedures  prepared  by  members  of  the 
ASCLD/LAB  based  on  their  professional 
knowledge  and  experience  in  crime 
laboratory  operations  prior  to  the 
establishment  of  international 
standards.  They  must  now  be  modified 
to  conform  to  established  world-wide 
accepted  standards. 

As  part  of  the  phenomena  of 
globalization  of  markets,  several 
international  organizations  have 
prepared  generic  criteria  for  competence 
of  laboratory  operations  and  for 
operating  accreditation  programs  to 
measure  laboratory  competence.  The 
International  Organization  for  Standards 
(ISO)  has  prepared  ISO  Guide  25 
General  Requirements  for  the 
Competence  of  Calibration  and  Testing 
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Laboratories  and  ISO  Guide  58  General 
Requirement  for  Operation  and 
Recognition  of  Calibration  and  Testing 
Laboratory  Accreditation  Program.  The 
International  Laboratory  Accreditation 
Conference  (ILAC)  has  provided  an 
international  forum  for  national 
laboratory  accreditation  programs  to 
meet  and  contribute  to  the  ISO 
standards  effort.  The  ISO  and  ILAC 
effort  have  produced  an  international 
consensus  on  what  constitutes  a 
competent  laboratory  and  how  an 
accreditation  program  to  measure  that 
competence  should  operate.  The 
objective  has  been  to  promote  world- 
wide acceptance  of  test  reports  firom 
accredited  laboratories.  The  Agreement 
on  Technical  Barriers  to  Trade  (that 
created  the  World  Trade  Organization 
which  was  adopted  in  the  U.S.  as  the 
Trade  Agreement  Act  of  1995)  includes 
an  obligation  for  governments  to  base 
technical  regulations  on  such 
international  standards  when  they  exist. 
It  also  includes  strong  pressures  for 
private  organizations  such  as  ASCLD/ 
LAB  to  do  as  well. 

DATES:  Applicants  must  submit  their 
proposals  (an  original  and  two  (2) 
copies)  to  the  address  below  no  later 
than  5  pm  Eastern  Standard  Time  on 
October  30, 1998.  The  final  award 
decision  will  be  made  no  later  than 
January  2,  1999. 

ADDRESSES:  Office  of  Uw  Enforcement 
Standards.  NIST,  Building  225,  Room 
A323,  Gaithersburg,  Maryland  20899- 
0001.  ATTENTION:  Dr.  Alim  A.  Fatah. 
The  envelope  should  reflect, 
"Upgrading  of  ASCLD/LAB 
Accreditation  Manual". 
FOR  FURTHER  INFORMATION  CONTACT: 
Alim  A.  Fatah,  (301)  975-2757  for 
technical  questions  and  an  application 
kit.  For  administrative  questions 
concerning  this  notice  may  be  directed 
to  the  NIST  Grants  Office  at  (301)  975- 
6329. 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Etomestic  Assistance  Name 
and  Number:  Measurement  and  Engineering 
Research  and  Standards— 11.609 

Authority:  42  USC  Sections  3721;  3722(c). 
(d);  3788(b),  (c)  and  15  USC  Sections  272(b) 
(1),  (2).  (9);  (c)(1).  (2),  (3).  (19). 

Program  Objectives/Description:  The 
primary  objective  of  this  solicitation  is  to 
provide  financial  assistance  to  an 
organization  with  expertise  and  a  strong 
desire  to  upgrade  the  policies  and  procedures 
of  the  ASCLD/LAB  to  meet  applicable 
international  standards,  in  accordance  with 
the  ISO  Guide  25  and  ISO  Guide  58  General 
Requirements.  Proposals  should  cover  the 
following: 

1.  Revised  accreditation  manual  in 
accordance  with  ISO  25  and  58  guide 
Requirements; 
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2.  A  summarization  of  changes  to  the 
current  practices; 

3.  Recommendations  of  the  Operations 
Manual  based  on  the  ISO  58  Requirements; 

4.  Recommendations  for  the  changes  to  the 
bylaws  necessary  to  conform  to  the  criteria  of 
the  ISO  Guides  25  and  58;  and 

5.  Recommendations  for  a  transition  plan 
to  fully  implement  the  new  criteria  and 
procedures. 

Proposals  should  show  the  applicant's 
familiarity  with  ISO  and  past  and  current 
performance  of  these  standards. 

The  vision  of  the  OLES  at  the  NIST  is  to 
apply  science  and  technology  to  the  needs  of 
the  criminal  justice  community,  including 
law  enforcement  corrections,  forensic  science 
and  fire  service.  While  the  primary  focus  is 
on  the  development  of  minimum 
performance  standards,  which  are 
promulgated  by  the  sponsoring  agency  as 
voluntary  national  standards.  OLES  also 
undertakes  studies  leading  to  new  technology 
development  and  evaluations,  new 
measuring  science  protocols,  new  standard 
reference  materials  and  standard  reference 
collections  for  application  to  the  criminal 
justice  system,  and  issuance  of  technical 
reports  and  user  guidelines. 

Eligibility:  State,  local,  and  tribal 
governments;  colleges  and  universities;  non- 
profit and  for-profit  (commercial)  entities  are 
eligible  to  apply. 

Funding  Availability  and  Type  of  Funding 
Instrument:  Approximately  S40,000.00  for 
one  (1)  cooperative  agreement  award  is 
available.  NIST  will  be  substantially  involved 
in  this  activity  by  collaborating  with  the 
applicant  who  is  selected  by  providing 
technical  guidance,  expertise  and  review  of 
accomplishments  during  the  award  period. 

Selection  Process:  Proposals  will  be 
reviewed  according  to  the  evaluation  criteria 
below,  by  three  (3)  or  more  reviewers  with 
expertise  in  the  criminal  justice  field.  The 
proposals  will  be  ranked  based  on  the 
reviewers'  scores.  The  Selecting  Official,  who 
is  the  Director  of  OLES,  will  consider  the 
evaluation  criteria,  the  scores  of  the 
reviewers,  and  the  cost  in  making  the  final 
award  decision. 

Evaluation  Criteria:  The  criteria  to  be  used 
in  evaluating  these  proposals  include: 

1.  The  applicants'  understanding  of  the 
technical  approach  demonstrating  how  they 
plan  to  meet  the  requirement  of  the 
solicitation.  Key  elements  include  the 
applicants'  understanding  of  Forensic  Crime 
Laboratory  quality  and  accreditation  issues. 
(10  points) 

2.  The  applicants'  past  performance  with 
inclusion  of  at  least  three  (3)  references  from 
two  (2)  sources  for  similar  services.  At  least 
one  of  the  references  shall  include  the 
understanding  and  familiarity  with  ISO 
guidelines  for  laboratory  accreditation 
programs,  specifically  ISO  Guide  25  and  ISO 
Guide  58  and  the  ability  to  closely  work  with 
Forensic  Technical  and  Professional 
Associations,  such  as  ASCLD,  ASCLD/LAB 
and  American  Association  of  Forensic 
Sciences  (AAFS).  (60  points) 

3.  One  key  person,  the  Project  Manager, 
shall  have  the  expertise  in  Forensic  Crime 
Laboratory  quality  and  accreditation  issues 
and  will  have  at  least  one  year  of  experience. 


Key  qualifications  include  experience  with 
ISO  guidelines  for  laboratory  accreditation 
programs,  specifically  ISO  Guide  25  and  ISO 
Guide  59.  (30  points) 

Technical  approach  is  paramount,  but  cost 
will  be  considered  in  negotiating  the  award. 
In  addition  to  submitting  docmnents  in  hard- 
copy  format,  the  applicant  selected  for  the 
award  will  be  encouraged  to  submit  progress 
reports  and  other  documents  in  electronic 
readable  format  (diskette  or  CD-ROM). 

Award  Period:  It  is  NlST's  intent  to  fund 
the  cooperative  agreement  for  a  one  (1)  year 
period. 

Matching  Requirements:  This  program 
does  not  require  matching  funds. 

Application  Kit:  An  application  kit. 
containing  all  of  the  required  application 
forms  and  certifications  is  available  by 
contacting  Alim  Fatah  at  (301)  975-2757.  The 
application  kit  includes  the  following: 
SF-424  (Rev  7/97)  Application  for  Federal 

Assistance 
SF-424A  (Rev  7/97)  Budget  Infbnbation— 

Non-Construction  Pro-ams 
SF-424B  (Rev  7/97)  Assurances— Non- 
Construction  Programs 
CD-511  (7/91)  Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying 
CD-512  (7/91)  Certification  Regarding 
Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion— Lower  Tier'Coveied 
Transactions  and  Lobbying 
SF-LLL-Disclosure  of  Lobbying  Activities 
Paperwork  Reduction  Act:  The  Standard 
Form  424  and  other  Standard  Forms  in  the 
application  kit  are  subject  to  the 
requirements  of  the  Paperwork  Reduction 
Act  and  have  been  approved  by  0MB  imder 
Control  No.  0348-0044,  0348-0040,  0348- 
0043,  and  0348-0046.  The  applicants  must 
submit  one  (1)  original  and  two  (2)  copies  of 
all  applications  and  proposals. 

Notwithstanding  any  other  provisions  of 
the  law,  no  person  is  required  to  respond  to, 
nor  shall  any  person  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection, 
subject  to  the  requirements  of  the  Paperwork 
Reductions  Act,  unless  that  collection  of 
information  displays  a  currently  valid  0MB 
Control  Number. 


Addiitional  Requirements 

Primary  Application  Certifications:  All 
primary  applicant  institutions  must  submit  a 
completed  form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  must  be  provided: 

1.  Nonprqcurement  Debarment  and 
Suspension:  Prospective  participants  (as 
defined  in  15  CFR  Part  26,  Section  105)  are 
subject  to  15  CFR  Part  26,  "Nonprocurment 
Debarment  and  Suspension"  and  the  related 
section  of  the  certification  form  prescribed 
above  applies; 

2.  Drug-Free  Workplace:  Grantees  (as 
defined  at  15  CFR  part  26,  Section  605)  are 
subject  to  15  CFR  part  26,  subpart  F, 
"govemmentwide  Requirements  for  Drug- 
Free  Workplace  ("Grants")  and  the  related 
section  of  the  certification  form  prescribed 
above  applies; 
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3.  Anti-Lobbying:  Persons  (as  defined  at  15 
CFR  part  28,  Section  105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated  funds  to 
influence  certain  Federal  contracting  and 
financial  transactions,"  and  the  lobbying 
section  of  the  certification  fbnn  prescribed 
above  applies  to  applications/bids  for  giants, 
cooperative  agreements,  and  contracts  for 
more  than  SIOO.OOO,  and  loans  and  loan 
guarantees  for  more  than  $150,000,  or  the 
single  family  maximimi  mortgage  limit  for 
affected  programs,  whichever  is  greater. 

4.  Anti-Lobbying  Disclosure:  Any  applicant 
institutions  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit  form 
SF-LLL,  "Disclosure  of  Lobbying  Activities," 
as  required  under  15  CFR  part  28,  appendix 
B. 

5.  Lower-Tier  Certifications:  Recipients 
shall  require  applicant/bidder  institutions  for 
subgrants,  contracts,  subcontracts  or  other 
lower  tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if  applicable,  a 
completed  form  CD-512,  "Certifications 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion — Lower 
Tier  Covered  transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of^ 
Lobbying  Activities."  Form  CD-S12  is 
intended  for  the  use  of  the  recipients  and 
should  not  be  transmitted  to  NIST.  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  NIST  in 
accordance  with  the  instructions  contained 
in  the  award  document. 

6.  Name  Check  Reviews:  All  for-profit  and 
non-profit  applicants  will  be  subject  to  a 
name  check  review  process.  Name  checks  are 
intended  to  reveal  if  any  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing,  criminal 
charges  such  as  fraud,  theft,  perjury,  or  other 
matters  which  significantly  reflect  on  the 
applicant's  management  honesty  or  financial 
integrity. 

Pn-award  Activities:  Applicants  (or  their 
institutions)  who  incur  any  costs  prior  to  an 
award  being  made  do  so  solely  at  their  own 
risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any  verbal 
assurance  that  may  have  been  provided,  there 
is  no  obligation  on  the  part  of  NIST  to  cover 
pre-award  costs. 

No  Obligation  for  Future  Funding:  If  an 
application  is  accepted  for  funding,  DoC  has 
no  obligation  to  provide  any  additional 
future  funding  in  connection  with  that 
award.  Renewal  of  an  award  to  increase 
funding  or  extend  the  period  of  performance 
is  at  the  total  discretion  of  NIST. 

Past  Performance:  Unsatisfactory 
performance  under  prior  Federal  awards  may 
result  in  an  application  not  being  considered 
for  funding. 

False  Statements:  A  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.Q  1001. 

Delinquent  Federal  Dtbts:  No  award  of 
Federal  funds  shall  be  made  to  an  applicant 
who  has  an  outstanding  delinquent  Federal 
debt  until  either: 

1.  The  delinquent  account  i&paid  in  full; 


2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to  DoC 
are  made. 

Indirect  Costs:  No  Federal  funds  will  be 
authorized  for  Indirect  Cost  (IDC). 

Purchase  of  American-made  Equipment 
and  Products:  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
practicable  extent,  to  purchase  American- 
made  equipment  and  products  with  funding 
provided  under  this  program. 

Federal  Policies  and  Procedures: 
Recipients  and  subrecipients  under  the  above 
grant  program  shall  be  subject  to  all  Federal 
laws  and  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  financial  assistance  awards. 
The  above  grant  program  does  not  directly 
affect  any  state  or  local  government. 

Intergovernmental  Review:  Applications 
under  this  program  are  not  subject  to 
Executive  Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Executive  Order  Statement:  This  funding 
notice  was  determined  to  be  "not  significant" 
for  purposes  of  Executive  Order  12866. 

Dated:  September  22. 1998. 
Robert  E  Hebner, 
Acting  Deputy  Director. 
(FR  Doc.  98-26064  Filed  9-28-98;  8:45  am) 
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COMMrSSION  ON  THE  ADVANCEMENT 
OF  FEDERAL  LAW  ENFORCEMENT 

Meeting 

AGENCY:  Commission  on  the 

Advancement  of  Federal  Law 

Enforcement. 

ACTION:  Notice  of  public  hearings. 

TIMES  AND  DATES: 

Monday,  October  5, 1998:  9  A.M.-4 

P.M. 
Tuesday,  October  6. 1998:  9  A.M.-4 

P.M. 
Thursday,  November  12, 1998:  9  A.M.- 

4  P.M. 
Friday,  November  13, 1998:  9  A.M.-4 

P.M. 
Tuesday,  December  1, 1998:  9  A.M.-4 

P.M. 
Wednesday,  December  2, 1998:  9  A.M.- 

4  P.M. 

Hearing  dates  for  1999  have  yet  to  be 
determined. 

summary:  The  Commission  on  the 
Advancement  of  Federal  Law 
Enforcement  was  created  by  the 
Congress  in  section  806  of  Pub.  L.  104- 
132,  more  commonly  known  as  the 
Anti-Terrorism  and  Effective  Death 
Penalty  Act  of  1996.  Congress'  charge  to 
the  Commission  is  extremely  broad  and 
directs  the  Commission  to  "review, 
ascertain,  evaluate,  report  and 
recommend"  action  to  the  Congress  on 


a  broad  array  of  issues  affecting  federal 
law  enforcement  priorities  for  the  21st 
century.  The  Commission's  report  will 
include  recommendations  for 
administrative  and  legislative  action 
that  the  Commission  considers 
advisable  on  the  issues  is  it  evaluating. 
The  Commission  annoimces  its  bearing 
schedule,  thereby  notifying  the  general 
public  of  their  opportunity  to  attend  the 
hearings  and  to  offier  testimony.  These 
public  bearings  are  designed  to  give  the 
Commission  the  considered  views  of 
those  testifying  to  assist  the  Commission 
in  the  preparation  of  its  report  and  to 
give  interested  parties  the  opportunity 
to  present  to  the  Commission 
information  that  these  parties  believe 
will  assist  the  Commission  in  its  task. 
The  Commission  will  include  in  its 
study  of  the  various  federal  law 
enforcement  entities  their  respective 
functions,  programs,  responsibilities, 
and  jurisdictions,  along  with  questions 
involving  their  training,  coordination, 
and  their  interaction  with  each  other,  as 
well  as  with  state  and  local  law 
enforcement  bodies. 

Date  and  Time:  Monday,  October  5, 
1998;  9  A.M.  to  4  P.M..  Tuesday, 
October  6, 1998;  9  A.M.  to  4  P.M. 

Location:  The  American  Chemical 
Society  (Othmer  Hall),  1155  M  Street, 
NW.,  Washington,  DC  20036. 

Date  and  Time:  Thiu-sday,  November 
12, 1998;  9  A.M.  to  4  P.M.,  Friday, 
November  13, 1998;  9  A.M.  to  4  PM. 

Location:  To  be  determined. 

Date  and  Time:  Tuesday,  December  1, 
1998;  9  A.M.  to  4  P.M.,  Wednesday. 
December  2, 1998;  9  A.M.  to  4  P.M. 

Location:  To  be  determined. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt,  Administrative  Officer, 
Commission  on  the  Advancement  of 
Federal  Law  Enforcement,  1615  M 
Street,  NW.,  Suite  240,  Washington,  DC 
20036.  Telephone  (202)  634-6501. 
Facsimile:  (202)  634-6038. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  on  the  Advancement  of 
Federal  Law  Enforcement  was 
established  by  Pub.  L.  104-132,  dated 
April  24, 1996. 
Carmelita  Pratt, 
Administrative  Officer. 
[FR  Doc.  98-25932  Filed  9-28-98;  8:45  am] 
BHJJNQCOOE  mta-ttK-p 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Costa 
Rica 

September  23, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

guaranteed  access  level. 

EFFECTIVE  DATE:  October  1.  1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of^ach  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

Upon  a  request  from  the  Government 
of  Costa  Rica,  the  U.S.  Government  has 
agreed  to  increase  the  current 
guaranteed  access  level  for  Categories 
347/348. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Teuiff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  63520,  published  on 
December  1, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  23, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  24. 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Costa  Rica  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  through 
December  31, 1998. 


Effective  on  October  1, 1998,  you  are 
directed  to  increase  the  guaranteed  access 
level  (GAL)  for  Categories  347/348  to 
2,300,000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
.U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  98-26066  Filed  9-28-98;  8:45  am] 

BILUNG  CODE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

September  23, 1998. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  29, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryforward  and  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appar«l 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 


see  62  FR  67625,  published  on 
December  29, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  23, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31, 1998. 

Effective  on  September  29, 1998,  you  are 
directed  to  adjust  the  limits  for  the  categories 
listed  below,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 


Levels  in  Group  I 
225 

300/301 

315-02 

317-0/617/326-03 


331/631  

336/636 

338/339 

340/640 

345 

347/348 

350/650 

351/651  

359-C/659-C* 
359-S/65&-S5 

361  , 

369-S«  

445/446 

447 

448 

613/614/615  .... 

618-07 

619/620 

638/639 

641  „.... 

643 

644 

645/646 

847 


Adjusted  twelve-month 
limits 


5,927,160  square  me- 
ters. 

4,292,381  kilograms. 

31,562,638  square 
meters. 

29,016,274  square 
meters  of  wt)ich  not 
more  than  3,834,249 
square  meters  shall 
t>e  in  Category  326- 
O. 

2,178,543  dozen  pairs. 

686,063  dozen. 

1,326,384  dozen. 

1,667,864  dozen. 

477,203  dozen. 

1,956,570  dozen. 

164,570  dozen. 

526,160  dozen. 

1,482,822  kilograms. 

828,505  kilograms. 

1,31 1,615  numbers. 

960,227  kilograms. 

57,767  dozen. 

9,072  dozen. 

20,264  dozen. 

22,756,161  square 
meters. 

1,100,005  square  me- 
ters. 

9,234,812  square  me- 
ters. 

1,596,089  dozen. 

1,568,347  dozen. 

'222,785  numbers. 

302,130  numbers. 

863,624  dozen. 

144,054  dozen. 
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Category 

Adjusted  twelve-montti 
limit' 

Group  II 

201,218.220.222- 

101.546,468  square 

224,  226,  227. 

meters  equivalent. 

237,239pt.«.332. 

333.  352.  35&-0". 

362.  363.  369- 

O'o.  400.  410. 

414,  431.  434. 

435.  436.  438, 

440.  442.  444, 

459pt".464, 

469pt^2,603. 

604-O".606. 

607.621.622. 

624.  633,  649. 

652.659-0'*, 

666.669-0'5, 

670-O  '«.  831. 

833-836.838, 

840,842-846, 

850-852,  858  and 

850pt.''.asa 

group. 

Subgroup  in  Group  II 

400,410.414.431, 

3,341.427  square  me- 

434. 435.  436. 

ters  equivalent. 

438.  440,  442, 

444.  459pt..  464 

and  469pt.,  as  a 

group. 

. 

In  Group  II  subgroup 

435 

52.458  dozen. 

6104.69.8010. 
6203.42.2010. 
6211.32.0010, 
6211.42.0010 
6112.39.0010. 
6211.11.8020. 
6211.12.8020 


5701.90.2020. 
5702.49.1020. 
5702.99.1010. 


*  Category  359-0:  all  HTS  numbers  except 

6103.422025.    6103.49.8034.    6104.62.1020. 

611420.0048.    611420.0052. 

6203.422090,    6204.622010. 

6211.32.0025  and 

(Category  359-C); 

6112.49.0010.    6211.11.8010. 

6211.12.8010  and 

(Category       359-S)       and 

6406.99.1550  (Category  359pt.). 

'"Category  369-0:  all  HTS  numbers  except 
6307.102005  (Category  369-S): 

5601.10.1000,    560121.0090,    5701.90.1020. 
5702.10.9020.    5702.392010. 
5702.49.1080,    5702.59.1000. 
5702.99.1090.    5705.00.2020 
and  6406.10.7700  (Category  369pt.). 

"Category  459pt.:  all  HTS  numbers  except 
640520.6030,  6405.20.6060.  640520.6090. 
6406.99.1505  and  6406.99.1560. 

'^Category  469pL:  aN  HTS  numbers  except 
5601.29.0020,  5603.94.1010  and 

6406.10.9020. 

'3 Category  604-O:  aM  HTS  numbers  except 
5509.32.0000  (Category  604-A). 

'^Category  659-0:  ail  HTS  numbers  except 
610323.0(»5.  6103.432020.  6103.432025, 
6103.49.8038.  6104.83.1020. 
6104.69.1000,  6104.69.8014. 
6114.30.3054,  6203.432010. 
6203.49.1010,  6203.49.1090. 
6204.69.1010.  6210.10.9010. 
6211.33.0017  and 

(Category  659-C): 


6103.492000. 
6104.63.1030. 
6114.30.3044. 
6203.432090. 
6204.63.1510. 
6211.33.0010, 
6211.43.0010 
6112.31.0010, 
6112.41.0020, 
6211.11.1010, 


'Ttie  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,  1997. 

3  Category  315-0:  aH  HTS  numbers  except 
5208.52.4055. 

3  Category  617;  Category  317-0:  all  HTS 
numbers  except  5208.59.2085;  CateK)ory  326- 
O:  all  HTS  numbers  except  5208.592015. 
5209.59.0015  and  5211.59.0015. 

4  Category  359-C:  only  HTS  numbers 
6103.422025.    6103.49.8034.    6104.62.1020, 

6114.20.0048.    611420.0052, 

6203.422090.    6204.622010. 

6211.32.0025  and 

Category   659-C:   only    HTS 

6103.432020, 

6103.49.8038, 
6104.63.1030, 
6114.30.3044, 
6203.432090, 
6204.63.1510, 
6211.33.0010, 


6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010. 
6211.33.0017 


6104.69.8010. 

6203.42.2010. 

6211.32.0010. 

6211.42.0010; 

numbers        610323.0055. 

6103.43.2025.    6103.49.2000, 

6104.63.1020, 

6104.69.8014, 

6203.43.2010. 

6203.49.1090. 

6210.10.9010. 

and  621 1.43.0010. 

5  Category  359-S:  only  HTS  numbers 
6112.39.0010.  6112.49.0010.  6211.11.8010. 
6211.11.8020.  6211.12.8010  and 

6211.12.8020;  Category  659-S:  only  HTS 
numbers  6112.31.0010.  6112.31.0020. 
6112.41.0010.  6112.41.0020.  6112.41.0030. 
6112.41.0040.  6211.11.1010.  6211.11.1020. 
6211.12.1010  and  6211.12.1020. 

« Category  369-S:  only  HTS  number 
6307.102005. 

'Category  618-0:  all  HTS  numbers  except 
5408.24.9010  and  5408.24.9040. 

■Category  239pt.:  only  HTS  number 
620920.5040  (diapers). 


6112.31.0020.  6112.41.0010, 
6112.41.0030,  6112.41.0040, 
6211.11.1020.  6211.12.1010 
and  6211.12.1020  (Category  659-S); 
6406.99.1510  and  6406.99.1540  (Category 
659pt.). 

'5  Category  669-0:  all  HTS  numbers  except 
6305.32.0010.  6305.32.0020.  6305.33.0010. 
6305.33.0020  and  6305.39.0000  (Category 
669-P);  5601.102000.  560122.0090. 
5607.49.3000.  5607.50.4000  and 

6406.10.9040  (Category  669pt.). 

'•Category  670-O:  All  HTS  numbers  except 
4202.12.8030.  4202.12.8070,  4202.92.3020. 
4202.92.3031.  4202.92.9026  and 

6307.90.9907  (Category  670-L). 

"Category  859pt.:  only  HTS  numbers 
6115.19.8040.  6117.10.6020.  6212.10.5030. 
6212.10.9040,  6212.20.0030,  6212.30.0030. 
6212.90.0090.  6214.102000  and 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that 
these  actions  foil  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.98-26067  Filed  9-28-98;  8:45  am) 
BIUINQ  CODE  «1»-0R-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Temporary  Amendment 
to  the  Requirements  for  Participeting 
in  the  Special  Access  Program  for 
Caribbean  Basin  Countries 

September  23, 1998. 
AQBCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
amendment  of  requirements  for 
participation  in  the  Special  Access 
Program  for  a  temporary  period. 

U-HiCflVE  DATE:  September  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLBMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854);  . 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

A  notice  and  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  March  24, 1998 
(63  FR  14071)  announced  the  temporary 
amendment  to  the  foreign  origin 
exception  for  findings  and  trimmings 
under  the  Special  Access  Program.  By 
date  of  export,  the  foreign  origin 
exception  for  findings  and  trimmings, 
including  elastic  strips  of  less  than  one 
inch  in  v^dth,  imder  the  Special  Access 
Program  was  temporarily  amended  to 
include  non-U.S.  formed.  U.S.  cut 
interlinings  for  the  period  March  22, 
1998  through  September  22,  1998  for 
men's  and  boys'  suit  jackets  and  suit- 
type  jackets  in  Categories  433.  443, 633 
and  643.  In  the  ag^egate,  such 
interlinings.  findings  and  trimmings 
must  not  exceed  25  percent  of  the  cost 
of  the  components  of  the  assembled 
article.  This  amendment  is  being 
extended  for  the  final  time  for  the 
period  beginning  on  September  23. 1998 
and  extending  through  December  31, 
1998  for  men's  and  boys'  suit  jackets 
and  suit-type  jackets  in  Categories  433, 
443.  633  and  643  entered  under  the 
Special  Access  Program  (9802.00.8015) 
provided  they  are  cut  in  the  United 
States  and  are  of  a  type  described  below: 

(1)  A  weft-inserted  warp  knit  fabric 
which  contains  and  exhibits  properties 
of  elasticity  and  resilience  which  render 
the  fabric  especially  suitable  for 
attachment  by  fusing  with  a  thermo- 
plastic adhesive  to  the  coat-front,  side 
body  or  back  of  men's  or  boys'  tailored 
suit  jackets  and  suit-type  jackets. 
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(2)  A  woven  fabric  which  contains 
and  exhibits  properties  of  resiliency 
which  render  the  fabric  especially 
suitable  for  attachment  by  fusing  with  a 
thenno-plastic  adhesive  to  the  coat- 
front,  side  body  or  back  of  men's  or 
boys'  tailored  suit  jackets  and  suit-type 
jackets. 

Also,  this  amendment  is  being 
extended  for  chest  type  plate,  "hymo" 
piece  or  "sleeve  header"  of  woven  or 
welf-inserted  warp  knit  construction  of 
coarse  animal  hair  or  man-made 
filaments  used  in  the  manufacture  of 
men's  or  boys'  tailored  suit  jackets,  for 
the  one-year  period  beginning  on 
September  23. 1998  and  extending 
through  September  22, 1999. 
"nvjr  H.  Crihb, 

Chaiiman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoBBittes  for  the  bapkaaeatatiien  of  TextilB 


September  23. 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  20, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  the  foreign  origin  exception  for 
findings  and  trimmings  under  the  Special 
Access  Program. 

Effective  on  September  23, 1998,  by  date  of 
export,  you  are  directed  to  extend,  for  the 
final  time  for  the  period  beginning  on 
September  23, 1998  and  extending  through 
December  31, 1998,  the  amendment  to  treat 
non-U.S.  fonned,  U.S. -cut  interlinings, 
further  described  below,  for  men's  and  boys' 
wool  and  man-made  fiber  suit  jackets  and 
suit-type  jackets  in  Categories  433. 443. 633 
and  643  as  qualifying  for  the  exception  for 
findings  and  trimmings,  including  elastic 
strips  less  than  one  inch  in  width,  created 
under  the  Special  Access  Program  effective 
September  1, 1986  (see  51  ¥V.  21208).  In  the 
aggregate,  such  interlinings,  findings  and 
trimmings  must  not  exceed  25  percent  of  the 
cost  of  the  components  of  the  assembled 
article. 

The  amendment  implemented  by  this 
directive  shall  be  of  a  temporary  nature.  The 
amendment  will  terminate  on  December  31, 
1998,  by  date  of  export. 

As  described  above,  non-U.S.  formed.  U.S.- 
cut  interlinings  may  be  used  in  imports  of 
men's  or  boys'  suit  jackets  and  suit-type 
jackets  entered  under  the  Special  Access 
Program  (9802.00.8015)  provided  they  are  cut 
in  the  United  States  and  of  a  type  described 
below: 

(1)  A  weft-inserted  warp  knit  fabric  which 
contains  and  exhibits  properties  of  elasticity 
and  resilience  which  render  the  fabric 
especially  suitable  for  attachment  by  fusing 
with  a  thermo-plastic  adhesive  to  the  coat- 
front,  side  body  or  back  of  men's  or  boys' 
tailored  suit  jackets  and  suit-type  jackets. 

(2)  A  woven  fabric  which  contains  and 
exhibits  properties  of  resiliency  which  render 


the  bbric  especially  suitable  for  attachment 
by  fusing  writh  a  thenno-plastic  adhesive  to 
the  coat-front,  side  body  or  back  of  men's  or 
boys'  tailored  suit  jackets  and  suit-type 
jackets. 

Also,  you  are  directed  to  extend  this 
amendment  for  the  one- year  period, 
beginning  on  September  23, 1998  and 
extending  through  September  22, 1999.  for 
chest  type  plate,  "hymo"  piece  or  "sleeve 
header"  of  woven  or  welf-inserted  warp  knit 
construction  of  coarse  animal  hair  or  man- 
made  filaments  used  in  the  manu&cture  of 
men's  or  boys'  tailored  suit  jackets  and  suit- 
type  jackets. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  frills  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  9»-26063  Filed  9-28-98;  8:45  am] 
OOOE  aSM-OR-F 


COMMTTTEEFORTHE 
MPLEMEffTATlON  OF  TEXTILE 
AGREEMENTS 

Request  for  PutiNc  ConuMnts  on 
Qovemment  of  CoionM»  Requeet  to 
Consult  wNh  the  UrMtod  States  on  Non- 
Textured  Polyester  FHament  Yam 

September  25, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 
ACTKM:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Dulka,  Director.  Industry 
Assessment  Division.  Office  of  Textiles 
and  Apparel,  U.S.  Department  of 
Commerce,  (202)  482-4058. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Customs.  Tariff  and  Foreign 
Trade  Committee  of  Colombia  (AAA 
Committee)  has  stated  that  there  was  a 
substantial  and  ongoing  increase  in 
imports  of  non-textured  polyester 
filament  yam  (Tariff  Heading 
5402.43.00)  which  was  causing  serious 
damage  to  the  Colombian  industry 
during  the  period  Jime  1997  through 
May  1998.  and  that  damage  was 
attributable  to  imports  from  Korea,  the 
United  States,  Malaysia,  Thailand  and 
Taiwan. 

On  August  17. 1998.  under  Article  6 
of  the  Uruguay  Roimd  Agreement  on 
Textiles  and  Clothing  (ATC).  the  AAA 
Committee  requested  consultations  with 
the  Government  of  the  United  States 


with  respect  to  non-textured  polyester 
filament  yam,  produced  or 
mantibctured  in  the  United  States  and 
exported  to  Colombia.  The  Government 
of  Colombia  proposes  to  establish  a  one- 
year  quantitative  restraint  for  U.S. 
imports  of  this  product  at  a  level  of 
588.79  metric  tons  (588,790  kilograms). 

Anyone  wishing  to  comment  or 
provide  data  or  infcomation  r^arding 
these  consultations,  particularly  with 
regard  to  the  export  of  non-textured 
polyester  filament  yam  to  Coltnnbia,  is 
invited  to  submit  10  copies  of  such 
comments  or  information  to  Troy  H. 
Cribb,  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington.  D.C  20230;  ATTN:  Helen 
L.  LeGrande. 

As  consultation  may  occur  soon, 
comments  should  be  submitted  as  soon 
as  possible,  preferably  by  October  12, 
1998.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  D.C 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  frt>m  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  fuil^er 
consideration. 

Hie  solicitation  of  comments 
regarding  any  aspect  of  the 
implementation  of  an  agreement  is  not 
a  waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C553(a)(l)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Should  a  solution  be  reached  in 
consultations  with  the  Government  of 
Colombia,  further  notice  will  be 
published  in  the  Federal  Register. 
Troy  H.  Crihb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.98-26171  Filed  9-28-98;  8:45  am] 

ulunq  cooE  sste-on-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Mseting 

Pursuant  to  the  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board  of 
Directors  of  the  Corporation  for  National 
and  Commimity  Service  (Corporation). 
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DATE  AND  TIME:  Monday.  October  5. 
1998.  from  10:30  a.m.  to  1:30  p.m. 
PLACE:  The  meeting  will  be  held  at  the 
Wayfarer  Inn,  121  South  River  Road, 
Bedford,  New  Hampshire. 
status:  The  meeting  will  be  open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Election  of  Chair. 

2.  Swearing-in  of  Dorothy  Johnson. 

3.  Report  from  the  Chief  Executive 

Officer 

4.  Approval  of  Minutes  and  Proceedings 

of  previous  Board  Meeting 

5.  Conunittee  reports. 

a.  Executive  Committee. 

b.  Management  Committee. 

1.  Inspector  General's  Report. 

2.  Progress  on  Auditability  (60  day 

report) 

c.  Planning  Committee. 

1.  Consideration  of  Annual  Plan. 

d.  Commimications  Qanmittee 

6.  Report  to  Board  from  State 

Commissions. 

7.  Report  to  Board  from  SEANet. 

8.  Consideration  of  AmeriCorps  Promise 

Fellows  Grants. 

9.  Public  Comment. 

10.  Future  Board  Meetings. 

11.  Adjoumment. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Corporation  for  National  and 
Community  Service,  Attn:  Rhonda 
Taylor,  Assoc.  Dir..  Special  Projects  and 
Initiatives,  1201  New  York  Avenue 
N.W.,  8th  Floor.  Washington.  D.C. 
20525.  Telephone  (202)  606-5000  ext. 
282.  (T.D.D.  (202)  565-2799). 
SPSaAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternative  formats  to  accommodate 
visual  and  hearing  impairments. 
Individuals  who  have  a  disability  and 
who  need  an  accommodation  to  attend 
the  meeting  may  notify  Ms.  Taylor. 

Dated:  September  24, 199B. 
Kennedi  L.  Klotfaen, 
General  Counsel. 

[FR  Doc.  98-26203  Filed  9-2S-98;  2:35  pm] 
8IUJNQCOOE  eo8»  a  P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Sutxnission  for  0MB  Review; 
Comment  Request 

action:  Notice. 


Application;  DD  Form  2249;  OMB 
Number  0704-0328. 

Type  of  Request:  Extension. 

Number  of  Respondents:  102,000.     • 

Responses  Per  Respondent:  1. 

Annual  Responses:  102,000. 

Average  Burden  Per  Response:  6 
minutes. 

Annual  Burden  Hours:  10.200. 

Needs  and  Uses:  The  information  is 
used  by  officials  of  Security  Services. 
Defense  Protective  Services.  Washington 
Headquarters  Services,  to  maintain  a 
listing  of  personnel  who  are  authorized 
a  Department  of  Defense  (DoD)  Building 
Pass.  The  information  collected  from  the 
DD  Form  2249,  "DoD  Building  Pass 
Application,"  is  used  to  verify  need  and 
to  issue  a  DoD  Building  Pass  to  DoD 
personnel,  other  authorized  U.S. 
Government  personnel,  and  DoD 
consultants  and  experts  who  regularly 
work  in  or  require  frequent  and 
continuing  access  to  DoD  owned  or 
occupied  buildings  in  the  National 
Capital  Region. 

Affected  Public:  Individuals  or 
Households;  Business  or  Other  For- 
Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OhfB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway^  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  September  23, 1998. 
Patricia  L.  Toppiogs, 

■    Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-25903  Filed  9-28-98;  8:45  am) 

BHJJNQ  CODE  80eO-e4-M 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
foUovnng  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  DoD  Building  Pass 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  an  Extension  of  the  Put>lic 
Comment  Period  for  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Class  Aircraft  Developing 
Homeport  Facilities  for  Three  NIMITZ- 
Carriers  in  Support  of  the  U.S.  Heet 

agency:  Department  of  the  Navy,  DOD. 


action:  Extension  of  public  comment 
period.  

SUMMARY:  Pursuant  to  Section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Coimcil  on  Enviroimiental  Quality 
regulations  (40  CFR  1500-1508),  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  evaluate  homeport  facilities  for  three 
NIMTTZ-Class  aircraft  carriers.  In 
accordance  with  these  laws  and 
regulations,  this  notice  annoimces  that 
the  public  comment  period  will  extend 
until  November  12. 1998.  Pubhc 
hearings  on  the  DEIS  currently 
scheduled  for  September  will  be  moved 
to  October  to  provide  additional  time  for 
public  review  prior  to  the  hearings. 
Public  notices  will  be  published  in  the 
Federal  Register,  local  papers,  and 
mailed  to  recipients  of  the  DEIS 
regarding  the  new  meeting  dates.  , 

ADDRESSES:  The  DEIS  has  been 
distributed  to  various  Federal,  state,  and 
local  agencies,  as  well  as  other 
interested  individuals  and 
organizations.  In  addition,  copies  of  the 
DEIS  have  been  distributed  to  the 
following  libraries  for  public  review: 
Coronado  Public  Library,  640  Orange 
Avenue,  Coronado,  CA;  San  Diego 
Library  (Science  &  Industry  Section), 
820  E  Street,  San  Diego.  CA;  Hawaii 
State  Library.  478  South  King  Street. 
Honolulu.  HI;  Aiea  Public  Library.  99- 
143  Moanalua  Road.  Aiea.  HI;  Pearl  City 
Public  Library.  1138  Waimano  Home 
Road.  Pearl  City.  HI;  Ewa  Beach  Public 
and  School  Library.  91-950  North  Road. 
Ewa  Beach.  HI;  Everett  Ubrary.  2702 
Hoyt.  Everett.  WA;  Kitsap  Regional 
Library.  1301  Sylvan  Way.  Bremerton. 
WA;  and  Sno-Isl  Library  System.  7312 
35th  Avenue.  Marysville.  WA. 

Please  send  your  comments  to  Mr. 
John  Goon  (Code  05AL.JC).  Southwest 
Division,  Naval  Facilities  Engineering 
Command,  1220  Pacific  Highway,  San 
Diego,  California  92132.  telephone  1- 
888-428-6440.  fax  (619)  532-4998  or  e- 
mail  address  at  GVN  HOMEPORTING® 
■    efdswest.navfac.navy.mil.  Written 
comments  must  be  postmarked  by 
Thursday.  November  12. 1998. 
POMT  of  contact:  Additional 
information  concerning  this  notice  may 
be  obtained  by  contacting  Mr.  Coon  at 
(619) 532-4998. 

Dated:  September  22. 1998. 
Ralpli  W.  Corey, 

LCDR,  JAGC.  Federal  Register  Liaison  OfBcer. 
(FR  Doc.  98-25826  Filed  9-28-98;  8:45  am] 
WUMQ  CODE  me-FT-P 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on  Global 
Positioning  System  (GPS)  Vulnerability 
and  Alternatives  will  meet  to  examine 
the  vulnerabilities  of  the  GPS  on  Navy 
and  Marine  Corps  platforms  and 
weapons  systems.  All  sessions  of  the 
meeting  will  be  devoted  to  executive 
sessions  that  will  include  discussions 
and  technical  examination  of 
information  related  to  GPS 
vubierabilities;  the  Department  of  the 
Navy's  mitigation  plans  for  platforms, 
weapons,  communications,  and 
intelligence  systems  as  related  to  the 
projected  threat;  GPS  modernization; 
and  research,  development,  test, 
acquisition,  and  training  activities  to 
improve  GPS-related  miUtary  readiness 
and  precision  navigation  capabilities. 
All  sessions  of  the  meeting  will  be 
closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Tuesday.  October  6.  from  8  a.m.  to  5 
p.m.;  Wednesday.  October  7,  from  8 
a.m.  to  5  p.m.;  and  Thursday,  October 
8, 1998,  from  8  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Space  and  Naval  Warfare  Systems 
Center  San  Diego,  53560  Hull  Street, 
San  Diego,  California,  on  October  6 
through  8.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mason-Muir.  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street,  Arlington,  VA 
22217-5660,  telephone  number:  (703) 
696-6769. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  discussions 
involving  technical  examination  of 
information  related  to  vulnerabiUties 
and  deficiencies  of  the  GPS  on  Navy 
and  Marine  Corps  platforms  and 
weapons  systems.  These  discussions 
will  contain  classified  information  that 
is  specifically  authorized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting.  In 


accordance  with  5  U.S.C.  App.  2, 
section  10(d).  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  wrill  be  concerned  with 
matters  listed  in  5  U.S.C.  section 
552b(c)(l). 

Dated:  September  21, 1998. 
Ralph  W.  Corey, 

LCDR.fAGC.  USN,  Federal  Register  Uaison 
Officer. 

[FR  Doc.  98-26013  Filed  9-28-98;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request;  Office  of  Special 
Education  and  Rehabilitative  Services, 
Rehabilitation  Services 
Administratiorv- Case  Service  Report 

AGENCY:  Department  of  Education. 
ACTION:  Correction  Notice. 

summary:  On  September  16, 1998,  an 
emergency  review  notice  inviting 
comment  from  the  public  was  published 
for  the  Case  Service  Report.  Date  for 
approval  by  the  Office  of  Management 
and  Budget  (0MB)  was  inadvertently 
published  in  the  Federal  Register  (63 
FR  49557)  as  "September  16, 1998". 
This  notice  corrects  the  date  for 
approval  by  OMB  to  "October  1, 1998". 

FOR  FURTHER  INFORMATION  CONTACT: 
Danny  Werfel,  Desk  Officer:  Department 
of  Education,  Office  of  Management  and 
Budget;  725  17th  Street,  NW.  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Patrick  J.  Sherrill,  Department  of 
Education,  600  Independence  Avenue, 
SW,  Room  5624.  Regional  Office 
Building  3,  Washington,  DC  20202-4651 
or  should  be  electronically  mailed  to  the 
internet  address  Pat— SherriU@ed.gov, 
or  should  be  faxed  to  202-708-9346. 

Dated:  September  23, 1998. 
Donald  Rappaport, 
Chief  Financial  and  Chief  Information 
Officer,  Office  of  the  Chief  Financial  and 
Chief  Information  Officer. 
(FR  Doc.  98-25950  Filed  9-28-98;  8:45  am] 

BILUNQ  COOe  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-405-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Compliance  Filing 

September  23. 1998. 

Take  notice  that  on  September  16, 
1998,  Colorado  Interstate  Gas  Company 
(QG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944.  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  Tariff  sheets 
listed  in  the  attached  Appendix  A  to  be 
effective  November  2, 1998. 

CIG  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  CIG's 
tariff  to  requirements  of  Order  No.  587- 
H.  QG  also  requests  a  waiver  of  Section 
154.203(b)  of  the  Commission's 
Regulations  to  make  minor 
housekeeping  changes. 

CIG  states  fliat  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings: 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-25945  Filed  9-28-98;  8:45  am] 
BILUNQ  COOE  arir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-000  (Phase  II)] 

Columbia  Gas  Transmission  Corp.; 
Notice  Of  Informal  Settlement 
Conference 

September  23. 1998. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
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will  be  convened  on  Tuesday, 
September  29. 1998.  at  10:00  a.m.  The 
settlement  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wislung  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Thomas  J.  Burgess  at  208-2058  or  David 
R.  Cain  at  208-0917. 
David  P.  Boergers, 
Secretary. 
(PR  Doc.  98-25942  Filed  9-28-98;  8:45  am] 

BILUNG  CODE  e717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-777-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  23, 1998. 

Take  notice  that  on  September  14. 
1998.  El  Paso  Natural  Gas  Company,  (El 
Pasco)  PO  Box  1492,  El  Paso.  Texas 
79978.  filed  in  Docket  No.  CP98-777- 
000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212).  El  Paso  filed  for  authorization 
to  upgrade  an  existing  bi-directional 
meter  station  in  Lea  County.  New 
Mexico,  under  El  Paso's  blanket 
certificates  issued  in  Docket  No.  CP82- 
435  and  CP88-433-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  El  Paso  would  upgrade 
its  Grama  Ridge  Meter  Station  by 
changing  one  of  the  three  existing 
orifice  plates  with  a  new  5.75  bore 
orifice  plate.  The  new  5.75  orifice 
would  initiate  an  increase  of  the 
raaximimi  peak  day  capacity  from 
50,000  Mcf  to  95,000  Mcf  of  natural  gas 
for  LG&E  Natural  Gathering  and 
Processing  Company's  anticipated 
increase  in  storage  withdrawal  and 
injection  at  its  storage  faciUty  in  Lea 
County.  El  Paso  estimates  the  cost  to 
upgrade  the  station  at  $200  and  states 
that  it  has  sufficient  capacity  to 


accomplish  the  transportation  of  the 
increased  service  without  detriment  or 
disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-25936  Piled  9-28-98;  8:45  am] 

BILLING  CODE  Srir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP97-20-0171 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

September  23, 1998. 

Take  notice  that  on  September  17, 
1998.  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  and  acceptance 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1-A,  to  become  effective 
March  1. 1998: 
Second  Revised  Volume  No.  1-A 
2nd  Sub  Fourth  Revised  Sheet  No.  210 
2nd  Sub  Second  Revised  Sheet  No.  210.01 
2nd  Sub  Second  Revised  Sheet  No.  211 
2nd  Sub  1st  Revised  Sheet  No.  211A 
2nd  Sub  Fourth  Revised  Sheet  No.  215 
2nd  Sub  Third  Revised  Sheet  No.  217 
Substitute  Original  Sheet  No.  219A 
Original  Sheet  No.  219B 
Original  Sheet  No.  219C 

These  tariff  sheets  are  being  submitted 
to  further  specify  the  procedures  used 
by  El  Paso  for  handling  pooling 
transactions  on  its  system  and  to  restate 
all  sheets  to  reflect  an  effective  date  of 
March  1,1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergan, 

Secretary. 

[PR  Doc.  98-25943  Piled  9-28-98;  8:45  am) 

BILUNQ  OOOE  ITIT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-407-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  23, 1998. 

Take  notice  that  on  September  17. 
1998,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  and  acceptance 
the  following  pro  forma  tariff  sheets  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A: 

Pro  Porma  Sheet  No.  219A 
Pro  Porma  Sheet  No.  219B 
Pro  Porma  Sheet  No.  219C 

El  Paso  states  that  these  pro  forma 
tariff  sheets  are  being  filed  to  replace  the 
current  multi-directional  pooling 
provisions  with  a  new  progressive 
pooling  methodology.  El  Paso  proposes 
to  implement  progressive  pooling  on  the 
first  day  of  the  month  following  the 
fourth  month  after  issuance  of  a 
Commission  order  accepting  the  tariff 
provisions. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  shippers  on  El 
Paso's  system,  interested  regulatory 
commissions,  and  parties  of  record  at 
Docket  No.  RP97-2O-O00. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  98-25947  Filed  9-28-98;  8:45  am] 

BILUNQ  CODE  CriT-^l-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-787-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  23, 1998. 

Taken  notice  that  on  September  15, 
1998,  Northern  Natural  Gas  Company, 
(Applicant),  P.O.  Box  3330,  Omaha, 
Nebraska.  68103-0330,.filed  in  Docket 
No.  CP98-673-000  a  request  pursuant  to 
Sections  157.205, 157.212.  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.212.  157.216)  for  approval  to 
upgrade  an  existing  delivery  point 
located  in  Fillmore  County,  Minnesota, 
to  accommodate  interruptible  natural 
gas  deliveries  to  UtiliCorp  United  Inc. 
(UCU),  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  the  file 
with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  upgrade  a 
delivery  point  to  accommodate  natural 
gas  deliveries  to  UCU  under  currently 
effective  throughput  service  agreements. 
Applicant  asserts  that  UCU  has 
requested  the  upgrade  of  the  existing 
delivery  point  to  provide  interruptible 
natural  gas  service  to  the  Preston  #  1 
town  border  station  for  redelivery  to  a 
new  ethanol  plant.  Applicant  further 
states  that  the  estimated  incremental 
volumes  proposed  to  be  delivered  to 
UCU  at  this  delivery  point  are  2.550 
MMBtu  on  a  peak  day  and  435.788 
MMBtu  on  an  annual  basis.  It  is  also 
indicated  that  the  estimated  cost  to 
upgrade  the  delivery  point  is  $132,000 
and  the  UCU  will  provide  a  contribution 
in  aid  of  construction  for  estimated 
costs  of  the  facility. 

Any  person  or  the  Commission's  Staff 
may.  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-25937  Filed  9-28-98;  8:45  am] 

BILUNG  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-203-000] 

Northern  Natural  Gas  Company;  Notice 
of  Informal  Settlement  Conference 

September  23, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10:00 
a.m.  on  Tuesday,  October  6, 1998  and 
continuing  on  Wednesday,  October  7, 
1998,  if  necessary,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  DC, 
20426,  for  the  piupose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the' 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Sandra  J.  Delude  (202)  208- 
0583,  Bob  Keegan  at  (202)  208-0158  or 
Edith  A.  Gilmore  at  (202)  208-2158. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-25944  Filed  9-28-98;  8:45  am] 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-406-000] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

September  23, 1998. 

Take  notice  that  on  September  17, 
1998,  pursuant  to  18  CFR  154.7, 


Overthrust  Pipeline  Company  tendered 
for  filing  and  acceptance  to  be  effective 
October  17, 1998,  the  following  tariff 
sheets  to  First  Revised  Volume  No.  1- 
A  of  its  FERC  Gas  Tariff  (Overthrust's 
tariff). 

Original  Sheet  No.  42A 

Second  Revised  Sheet  Nos.  38,  39,  41,  44, 45, 

55  and  56 
Third  Revised  Sheet  Nos.  35A,  36, 40  and  42 
Fourth  Revised  Sheet  No.  43 
Seventh  Revised  Sheet  No.  30 

Through  this  filing,  Overthrust 
revised  tariff  language  applicable  to  (1) 
the  sale  of  firm  transportation  capacity 
to  be  consistent  with  that  approved  by 
the  Commission  for  Questar  Pipeline 
Company,  the  operating  partner  of 
Overthrust  and  (2)  information  required 
by  a  shipper  when  submitting  a  request 
for  transportation  service. 

Overthrust  stated  that  these  revisions 
are  necessary  so  that  the  electronic-gas 
management  system  used  to  operate 
Questar's  pipeline  may  also  be  used  to 
operate  Overthrust's  system.  Overthrust 
believes  that  the  consistency  achieved 
between  the  two  tariffs  through  the 
proposed  change  will  also  further 
streamline  the  operating  services 
provided  by  Questar  for  Overthrust. 

Overthrust  stated  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Pubhc 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  or  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-25946  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoctWt  NOS.  ER98-441-000,  ER98-2550- 

000.  ER98-495-000,  ER98-1 61 4-000.  ER98- 
2146-000,  ER9S-2668-000.  ER98-2669-000, 
ER98-49»-000,  ER98-21 60-000.  ER9&-441- 

001.  ER9e-495  001.  and  ER98-496-001.] 

Southern  California  Edison  Company. 
Et  al.;  Notice  of  Settlement  Conference 

September  23, 1998. 

California  Independent  System  Operator 
Corp.,  El  Segundo  Power,  LLC,  Pacific  Gas 
and  Electronic  Company,  Duke  Energy 
Moss  Landing  LLC.  Duke  Energy  Oakland 
LLC,  San  Diego  Gas  &  Electric  Company. 
Southern  California  Edison  Company, 
Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company 

Take  notice  that  a  conference  will  be 
convened  in  the  subject  proceedings  on 
Wednesday.  October  14. 1998.  at  9:00 
a.m.  and  will  run  as  late  as  necessary. 
In  addition,  the  conference  can  resiune 
on  Thursday  morning  and  run  until 
11:30  a.m..  if  required.  The  conference 
will  be  held  in  Conference  Rooms  A  and 
B  of  Pacific  Gas  and  Electric  Company. 
245  Market  Street.  San  Francisco. 
California.  Presiding  at  the  conference 
will  be  Chief  Administrative  Law  Judge 
Curtis  L.  Wagner.  Jr..  the  Settlement 
Judge/mediator  in  these  proceedings. 
Chief  Judge  Wagner  must  be  back  in 
Washington.  DC  on  October  16. 1998. 
for  an  important  meeting  of  the  FERC 
Senior  Staff.  For  this  reason.  Chief  Judge 
Wagner  will  be  in  San  Francisco  on 
Tuesday,  October  13. 1998,  to  meet  with 
individual  parties  or  groups  of  parties  if 
desired.  Arrangements  to  meet  with  the 
Chief  Judge  can  be  made  in  advance  by 
contacting  him  at:  Honorable  Curtis  L. 
Wagner.  Jr..  Chief  Administrative  Law 
Judge.  Federal  Energy  Regulatory 
Conunission,  888  Firet  St..  N.E.,  Room 
llF-1.  Washington.  D.C.  20426.  Phone: 
202-219-2500.  FAX:  202-219-3289,  E- 
mail:  curtis.wagner@ferc.fed.us  with  a 
cc  to:  martha.altamar@ferc.fed.us. 

On  October  13. 1998,  the  Chief  Judge 
can  be  reached  at  the  Chancellor  Hotel, 
433  Powell  Street,  San  Francisco. 
CaUfomia,  415-362-2004. 

The  Chief  Judge  urges  all  parties  to 
review  both  the  draft  contract  and  the 
proposed  settlement  agreement  in 
advance  of  the  meeting  and  to  discuss 
any  differences  among  themselves 
before  the  conference.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  may 
attend  the  conference.  Persons  wishing 
'  to  become  party  must  move  to  intervene 
and  receive  intervener  status  pursuant 


to  section  385.214  of  the  commission's 
regulations. 

For  additional  information,  please  contact 
Paul  B.  Mohler  at  (202)  208-2140.  or  by  e- 
mail  at  paul.mohler@ferc.fed.us. 

David  P.  Boergers. 

Secretary. 

IFR  Doc.  9ft-25934  Filed  9-28-98;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-792-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Auttiorization 

September  23, 1998. 

Take  notice  that  on  September  18. 
1998,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  5400 
Westheimer  Court,  Houston,  Texas 
77056-5310.  filed  in  Docket  No.  CP98- 
792-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
construct  a  delivery  point  in  Madison 
County.  Kentucky,  so  that  Texas  Eastern 
may  provide  nattiral  gas  deliveries  to 
Delta  Natural  Gas  Company  (Delta),  a 
local  distribution  company  and  existing 
Texas  Eastern  customer.  Texas  Eastern 
makes  this  request,  all  as  more  fully  set 
forth  in  the  request  for  authorization  on 
file  with  the  Commission  and  open  for 
public  inspection,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
535-000.^ 

Texas  Eastern  proposes  to  construct 
and  install  dual  2-inch  tap  valves,  dual 
2-inch  isolation  valves,  a  2-inch  check 
valve  and  a  2-inch  insulating  flange  on 
Texas  Eastern's  existing  30-inch  Line 
Nos.  10  and  15  at  approximate  Mile  Post 
457.99  in  Madison  County,  Kentucky 
(Tap).  In  addition  to  the  facilities 
described  above.  Delta  will  install,  or 
cause  to  be  installed,  a  dual  2-inch 
turbine  meter  plus  associated  piping 
(Meter  Station),  approximately  100  feet 
of  2-inch  pipeline  which  will  extend 
from  the  Meter  Station  to  the  Tap 
(Coimecting  Pipe),  and  electronic  gas 
measurement  equipment  (EGM). 

Delta  wrill  reimburse  Texas  Eastern  for 
100%  of  the  costs  and  expenses  that 
Texas  Eastern  will  incur  for  installing 
the  Tap  and  for  reviewing  and 
inspecting  the  installation  of  the  Meter 
Station.  Connecting  Pipe,  and  EGM. 
Such  costs  and  expenses  are  estimated 


to  be  approximately  $34,611.  including 
an  allowance  for  federal  income  taxes. 

Texas  Eastern  states  that  the 
transportation  service  will  be  rendered 
pursuant  to  Texas  Eastern's  Open 
Access  Rate  Schedules  of  Texas 
Eastern's  FERC  Gas  Tariff,  Volimie  No. 
1.  Texas  Eastern's  existing  tariff  does 
not  prohibit  the  addition  of  this  facility. 
Texas  Eastern  states  that  the  installation 
of  the  delivery  point  will  have  no  effect 
on  Texas  Eastern's  peak  day  or  annual 
deliveries.  Texas  Eastern  submits  that 
its  proposal  will  be  accomplished 
without  detriment  or  disadvantage  to 
Texas  Eastern's  other  customers. 

Any  person  or  the  Commission's  staff 
may,  writhin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request,  ff  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-25938  Filed  9-28-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlssk>n 

[Docket  No.  RP98-408-000] 

Wyoming  Interstate  Contpany.  Ltd.; 
Notice  of  Tariff  Compliance  Rling 

September  23. 1998. 

Take  notice  that  on  September  18, 
1998.  Wyoming  Interstate  Company. 
Ltd.  (WIC).  P.O.  Box  1087.  Colorado 
Springs,  Colorado  80944,  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  2, 
the  Tariff  sheets  listed  in  Appendix  A 
to  the  filing  to  be  effective  November  2, 
1998. 

WIC  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  WIC's 
tariff  to  requirements  of  Order  No.  587- 

H. 

WIC  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-25948  Filed  9-28-98;  8:45  am] 

BILUNO  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4240-000,  et  al.] 

At>acus  Group,  Ltd.  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

September  22.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Abacus  Group,  Ltd. 

(Docket  No.  ER98-4240-O00J 

Take  notice  that  on  September  17, 
1998,  Abacus  Group,  Ltd.  (AGL), 
amended  its  July  28,  1998.  petition  to 
the  Commission  for  acceptance  of  AGL 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

AGL  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  AGL  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  October  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-4562-O00J 

Take  notice  that  on  September  16, 
1998,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  1,  to 
the  Participating  Generator  Agreement 


between  the  ISO  and  Wheelabrator 
Martell,  Inc.  (Wheelabrator  Martell)  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  1,  modifies 
the  Participating  Generator  Agreement 
by  extending  the  date  by  which 
Wheelabrator  Martell  must  obtain 
certification  by  the  ISO  in  accordance 
with  Section  4.3.2  of  the  agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
Service  List  in  the  above-referenced 
docket. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-4563-000] 

Take  notice  that  on  September  16, 
1998,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  1,  to 
the  Participating  Generator  Agreement 
between  the  ISO  and  Bumey  Forest 
Products  (Burney  Forest  Products)  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  1,  modifies 
the  Participating  Generator  Agreement 
by  extending  the  date  by  which  Bumey 
Forest  Products  must  obtain 
certification  by  the  ISO  in  accordance 
with  Section  4.3.2  of  the  agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
Service  List  in  the  above-referenced 
docket. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-4564-000I 

Take  notice  that  on  September  16, 
1998,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  1,  to 
the  Participating  Generator  Agreement 
between  the  ISO  and  Martinez  Refining 
Company — Division  of  Equilon 
Enterprises,  LLC  (Martinez  Refining)  for 
acceptance  by  the  Commission.  The  ISO 
states  that  Amendment  No.  1,  modifies 
the  Participating  Generator  Agreement 
by  extending  the  date  by  which 
Martinez  Refining  must  obtain 
certification  by  the  ISO  in  accordance 
with  Section  4.3.2  of  the  agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
Service  List  in  the  above-referenced 
docket. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Oklahoma  Gas  and  Electric  Company 

(Docket  No.  ER98-4565-O00] 

Take  notice  that  on  September  17, 
1998,  Oklahoma  Gas  and  Electric 
Company  (OG&E),  tendered  for  filing  a 
service  agreement  for  a  party  to  take 
service  under  its  short-term  power  sales 
agreement. 

Copies  of  this  filing  have  been  served 
on  each  of  the  affected  parties,  the 
Oklahoma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Comment  date:  October  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER98-4 566-000] 

Take  notice  that  on  September  17, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  point-to-point  transmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  Morgan  Stanley 
Capital  Group  (MSCG). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
MSCG. 

Comment  date:  October  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER98-4567-0001 

Take  notice  that  on  September  17, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Northeast  Utilities  Wholesale  Marketing 
(NEU). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NEU. 

Comment  date:  October  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-4568-O00) 

Take  notice  that  on  September  17, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Coral  Power,  L.L.C.,  (Coral). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Coral. 
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Comment  date-October  7, 1998,  in 
accordfflice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-4569-0001 

Take  notice  that  on  September  17, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
PP&L  Energy  Marketing  (PP&L). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PP&L. 

Comment  date:  October  7, 1998,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Indiana  Michigan  Power  Company 

iDocket  No.  ER9&-4570-0001 

Take  notice  that  on  September  17, 
1998,  Indiana  Michigan  Power 
Company  (latM),  tendered  for  filing  with 
the  Commission  a  Facilities,  Operations, 
Maintenance  and  Repair  Agreement 
between  the  Town  of  Avilla,  Indiana 
(Avilla)  and  I&M  (Agreement). 

I&M  requests  that  the  Agreement  be 
made  effective  as  of  October  15, 1998, 
and  states  that  a  copy  of  its  filing  was 
served  upon  Avilla,  the  Indiana  Utility 
Regulatory  Commission,  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  October  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER98-4571-0001 

Take  notice  that  on  September  17, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  a 
Service  Agreement  dated  August  18, 
1998,  between  KCPL  and  Nor  Am  Energy 
Services,  Inc.  This  Agreement  provides 
for  the  rates  and  charges  for  Short-term 
Firm  Transmission  Service.  In  its  filing 
KCPL  states  that  the  rates  included  in 
the  above-mentioned  Service  Agreement 
are  KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  888-A 
in  Docket  No.  OA97-«36-000. 

KCPL  proposes  an  effective  date  of 
September  1, 1998  and  requests  a 
waiver  of  the  Commission's  notice 
requirement  to  allow  the  requested 
effective  date. 

Comment  date:  October  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Kansaa  City  Power  &  Light 
Company 

(Docket  No.  ER98-4572-0001 

Take  notice  that  on  September  17, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  a 
Service  Agreement  dated  August  18, 
1998,  between  KCPL  and  NorAm  Energy 
Services,  Inc.  This  Agreement  provides 
for  the  rates  and  charges  for  Short-term 
Firm  Transmission  Service.  In  its  filing 
KCPL  states  that  the  rates  included  in 
the  above-mentioned  Service  Agreement 
are  KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  888-A 
in  Docket  No.  OA97-636-000. 

KCPL  proposes  an  effective  date  of 
September  1, 1998  and  requests  a 
waiver  of  the  Commission's  notice 
requirement  to  allow  the  requested 
effective  date. 

Comment  date:  October  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  California  Independent  S3rstem 
Operator  Corporation 

[Docket  No.  ER98-4573-000) 

Take  notice  that  on  September  17, 
1998,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Meter  Service 
Agreement  for  ISO  Metered  Entities 
(Meter  Service  Agreement)  between  Mt. 
Poso  Cogeneration  Company  and  the 
ISO  for  acceptance  by  the  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  to  be  made 
effective  as  of  September  4, 1998. 

The  ISO  states  that  this  filing  has  been 
served  on  Mt.  Poso  Cogeneration  and 
the  California  Public  Utilities 
Commission. 

Comment  date:  October  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER9a-4574-O00l 

Take  notice  that  on  September  17, 
1998,  the  Cahfomia  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  a  Participating 
Generator  Agreement  between  Mt.  Poso 
Cogeneration  Company  (Mt.  Poso 
Cogeneration)  and  the  ISO  for 
acceptance  by  the  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  as  of  September  4, 1998. 

The  ISO  states  that  this  filing  has  been 
served  on  Mt.  Poso  Cogeneration  and 
the  California  Public  Utilities 
Conunission. 


Comment  date:  OcXdaat  7, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  fiUngs  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Secretary. 
[FR  Doc.  98-25983  Filed  9-28-98;  8:45  am) 

BtLUNQ  OOOC  •riT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EM^^M^2-000.  at  sL] 

CET  Marketing.  LP.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

September  21. 1998. 

Take  notice  that  the  following  filinp 
have  been  made  with  the  Commission: 

1.  CET  Marketing  L.P. 

[Docket  No.  ER98-44 12-0001 

Take  notice  that  on  September  16. 
1998.  CET  Marketing  L.P.  (GET 
Marketing),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amended  page  2  to  its 
Application  for  Order  Accepting  Rate 
Schedule  for  Power  Sales  at  Market- 
Based  Rates  and  Granting  Waivers  and 
Pre-Approvals  of  Certain  Commission 
Regulations  filed  on  August  31, 1998  in 
the  above-referenced  proceeding. 

CET  Marketing  requests  that  the 
Commission. grant  it  waiver  of  the  60- 
day  notice  period  so  that  the  authority 
requested  may  be  granted  effective 
September  1, 1998. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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'    2.  Northern  States  Power  Company 
(Minnesota  Company)  and  (Wisconsin 
Company) 

(Docket  No.  ER98-4 54 7-000) 

Talce  notice  that  on  September  16, 
1998.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Minnesota  Power,  Inc.,  (Customer). 
NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  August 
20,  1998. 

Comment  date:  October  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

[Docket  No.  ER98-4548-000) 

Take  notice  that  on  September  16, 
1998,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Minnesota  Power.  Inc., 
(Customer).  This  Electric  Service 
Agreement  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  original  Volume  No.  4. 

NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  August 
20.  1998. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Vii^ginia  Electric  and  Power 
Company 

[Docket  No.  ER98-4549-^X)0] 

Take  notice  that  on  September  16, 
1998,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
with  El  Paso  Energy  Marketing  under 
the  Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  September  16, 1998. 

Copies  of  the  filing  were  served  upon 
El  Paso  Energy  Marketing,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 


Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER98-4550-000) 

Take  notice  that  on  September  16, 
1998,  Public  Service  Company  of  New 
Mexico  (PNM),  submitted  for  filing  an 
executed  service  agreement  dated 
September  9, 1998,  for  firm  point-to- 
point  transmission  service  under  the 
terms  of  PNM's  Open  Access 
Transmission  Service  Tariff,  with 
Montana  Power  Trading  and  Marketing 
Company.  PNM's  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Washington  Water  Power  Company 

[Docket  No.  ER98-4551-000I 

Take  notice  that  on  September  16, 
1998,  Washington  Water  Power 
Company  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  18  CFR  Section  35.13.  an 
executed  Service  Agreement  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9  with  City  of 
Anaheim,  (which  replaces  unexecuted 
Service  Agreement  No.  25.  previously 
filed  with  the  Commission  under  Docket 
No.  ER97-1252-000,  effective  December 
15, 1995,  and  an  executed  Service 
Agreement  under  WWP's  FERC  Electric 
Tariff  First  Revised  Volume  No.  9  with 
Cinergy  Services,  Inc. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  that  the 
Service  Agreement  for  Cinergy  Services, 
Inc.,  be  accepted  for  filing  effective 
September  1, 1998. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Conunonwealth  Edison  Company 

[Docket  No.  ER98-4552-000] 

Take  notice  that  on  September  16, 
1998,  Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  a  Short- 
Term  Firm  Service  Agreement  with  DTE 
Energy  Trading,  Inc.  (DTEET),  and  a 
Non-Firm  Service  Agreement  with  Duke 
Energy  Corporation  (DUKE),  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
September  11, 1998,  for  the  service 
agreements,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
DTEET,  DUKE  and  the  Illinois 
Conunerce  Commission. 


Comment  date:  October  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Po%ver  Service 
Corporation  as  Agent  for  the  AEP 
Operating  Companies 

[Docket  No.  ER9&-4S53-0001 

Take  notice  that  on  September  16, 
1998,  American  Electric  Power  Service 
Corporation,  as  agent  for  the  AEP 
Operating  Companies  (AEP),  tendered 
for  filing  with  the  Commission  an 
executed  Service  Agreement  with  West 
Virginia  Power,  a  division  of  Utilicorp 
United,  Inc.  (WV  Power),  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Companies. 

AEP  requests  that  the  Agreement  be 
made  effective  as  of  November  1, 1998. 

AEP  states  that  a  copy  of  its  filing  was 
served  upon  WV  Power,  the  Indiana 
Utility  Regulatory  Commission,  the 
Public  Service  Commission  of 
Kentucky,  the  Michigan  Public  Service 
Commission,  the  Public  Utilities 
Conunission  of  Ohio,  the  Tennessee 
Regulatory  Authority,  the  Virginia  State 
Corporation  Commission,  and  the 
Public  Service  Commission  of  West 
Virginia. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Washington  Water  Power  Company 

[Docket  No.  ER98-4554-0001 

Take  notice  that  on  September  16, 
1998,  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  Section 
35.13,  unexecuted  Service  Agreements 
under  WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  with  Aquila 
Power  Corporation,  Hetch-Hetchy  Water 
&  Power,  LA  Department  of  Water  & 
Power.  Morgan  Stanley  Capital  Group, 
Inc..  PECO  Energy.  Qty  of  Redding. 
California,  Salt  River  Project.  Senlpra 
Energy  Trading  Corporation,  Tucson 
Electric  Power,  Turlock  Irrigation 
District,  and  Vaster  Power  Marketing. 
Inc.  Unexecuted  Certificates  of 
Concurrence  are  also  included  with  this 
filing  for  PECO  Energy  Company  and 
Tucson  Electric  Power. 

WWP  requests  waiver  of  the  prior 
notice  requirements  and  that  the 
'unexecuted  Service  Agreements  and 
Certificates  of  Concurrence  be  accepted 
for  filing  effective  September  1. 1998. 

Comment  date:  October  6, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Virginia  Electric  and  Power 
Company 

(.Docket  No.  ER98-4555-0001 

Take  notice  that  on  September  16, 
1998,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
with  Koch  Energy  Trading,  Inc.,  imder 
the  Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  imder  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  September  16, 1998. 

Copies  of  the  filing  were  served  upon 
Koch  Energy  Trading,  Inc.,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PP&L,  Inc. 

(Docket  No.  ER98-4  5  56-000] 

Take  notice  that  on  September  16, 
1998,  PP&L,  Inc.  (PP&L),  filed  with  the 
Federal  Energy  Regulatory  Commission 
Notification  of  Change  in  Status  to 
inform  the  Commission  of  the  fact  that 
PP&L  Resources,  Inc.,  PP&L's  parent 
company,  has  acquired  Penn  Fuel  Gas, 
Inc. 

PP&L  states  that  a  copy  of  this  filing 
has  been  provided  to  the  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entergy  Services,  Inc. 

(Docket  No.  ER98-4557-O00] 

Take  notice  that  on  September  16, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  &e  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services,  as 
agent  for  the  Entergy  Operating 
Companies,  and  the  Empire  District 
Electric  Company  for  the  sale  of  power 
under  Entergy  Services'  Rate  Schedule 
SP. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Entei:gy  Services,  Inc. 

[Docket  No.  ER98-4558-000] 

Take  notice  that  on  September  16, 
1998,  Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  the  First  Amendment  to  the 
Interconnection  and  Operation 
Agreement  between  Entergy  Gulf  States, 
Inc.,  and  Tenaska  Frontier  Partnership, 
Ltd. 

Comment  date:  October  6, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entei^  Services,  Inc. 

(Docket  No.  ER98-4559-000) 

Take  notice  that  on  September  16, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services) ,  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Finn  Point-to-Point 
Transportation  Agreement  both  between 
Entergy  Services,  Inc.,  as  agent  for  the 
Enters  Operating  Companies,  and  DTE 
Energy  Trading,  Inc. 

Entergy  Services  requests  that  the 
Service  Agreements  be  made  effective  as 
rate  schedules  no  later  than  September 
3, 1998. 

Comment  date:  October  6,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

(Docket  No.  ER98-4560-00G1 

Take  notice  that  on  September  16, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  lac.  (collectively,  tixe  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services,  as 
agent  for  the  Entergy  Operating 
Companies,  and  the  Board  of  Mimicipai 
Utilities  of  Sikeston,  Missouri  for  the 
sale  of  power  under  Entergy  Services' 
Rate  Schedule  SP. 

Comment  date:  October  6. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Metropolitan  Edison  Company 

(Docket  No.  ER98-4561-0001   . 

Take  notice  that  on  September  16, 
1998,  Metropohtan  Edison  Company 
(trading  and  doing  business  as  GPU 
Energy),  tendered  for  filing  (i)  Notice  of 
Termination  of  an  Electricity  Supply 
Contract  with  the  Borough  of 


Middletown,  Pennsylvania 
(Middletown);  (ii)  a  settlement 
agreement  between  GPU  Energy  and 
Middletown  relating  to  the  termination 
of  that  contract,  including  provisions 
relating  to  the  interim  supply  of 
electricity;  and  (iii)  a  service  agreement 
between  Middletown  and  GPU  Energy 
under  GPU  Energy's  Maiket-Based  Sales 
Tariff,  also  related  to  the  interim  supply 
of  electricity.  GPU  Energy  states  that 
copies  of  this  filing  have  been  served  on 
Middletown  and  on  the  Public  Utilities 
Commission  of  Pennsylvania. 

Comment  date:  October  6, 1998,  in  — 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  GPU  Service  Corporation 

(Docket  No.  OA96-1 14-002] 

Take  notice  that  on  August  6, 1998, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (doing 
business  as  and  collectively  referred  to 
hereafter  as  GPU  Energy),  tendered  for 
filing  a  refund  report  in  compUance  to 
the  Commission's  June  25,  1998,  order 
in  the  above-referenced  docket.  A  copy 
of  the  filing  was  served  upon  the 
affected  wholesale  customers  and  to 
each  affected  state  commission. 

Comment  date:  October  1. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  Minnesota  Power  &  Light 
Company 

(Docket  No.  OA97-61 7-000] 

Take  notice  that  on  July  9, 1997, 
Minnesota  Power  &  Light  Company 
tendered  for  filing  in  compliance  with 
the  Commission's  Order  No.  888-A 
copies  of  their  pro  forma  open  access 
transmission  tariff  in  the  above- 
referenced  docket. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  OA97-64 1-000] 

Take  notice  that  on  July  11, 1997  and 
July  29, 1997,  Southern  Indiana  Gas  and 
Electric  Company  tendered  for  filing  in 
compliance  with  the  Commission's 
Order  No.  888-A  copies  of  its 
Transmission  Services  Tariff  in  the 
above-referenced  docket. 

Comment  date:  September  29, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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20.  Duke  Energy  Oakland  LLC,  Duke 
Energy  Morro  Bay  LLC,  Duke  Energy 
Moss  Landing  LLC 

[Docket  Nos.  ER98-34 16-002,  ER98-3417- 
002  and  ER98-3418-0021  (Not  Consolidated) 

Take  notice  that  on  September  16, 
1998,  Duke  Energy  Moss  Landing  LLC, 
Duke  Energy  Oaldand  LLC  and  Duke 
Energy  Mono  Bay  LLC  (collectively, 
Applicants)  each  tendered  for  filing 
amended  rate  schedules  in  compliance 
with  the  Commission's  August  17, 1998 
order,  84  FERC 1  61.186  (1998).  The 
Applicants  amended  the  rate  schedules 
for  Duke  Energy  Moss  Landing  LLC, 
FERC  Electric  Rate  Schedule  No.  3, 
Duke  Energy  Oakland  LLC,  FERC 
Electric  Rate  Schedule  No.  3  and  Duke 
Energy  Morro  Bay.  FERC  Electric  Rate 
Schedule  No.  2.  The  affected  rate 
schedules  govern  the  Applicants'  sales 
of  certain  ancillary  services  at  market- 
based  rates. 

The  amended  rate  schedules  reflect 
the  Commission's  directive  to  limit  the 
sales  of  ancillary  services  to  either  the 
CaUfomia  Independent  System  Operator 
Corporation  (California  ISO)  or  others 
that  self-supply  ancillary  services  to  the 
Cabfomia  ISO. 

In  accordance  with  the  Conmiission's 
August  17, 1998.  order  the  amended  rate 
schedules  are  made  affective  retroactive 
tojuly  1,1998. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  ^le  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  98-25935  Filed  9-28-98;  8:45  am] 

BILUNO  CODE  SriT-OI-P 


DEPARTMENT  OF  ENEROY 

Federal  Energy  Regulatory 
Commisston 

proiaet  Na  2628-047  Alabama] 

Alabama  Power  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

September  23, 1998. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  prepared  an  environmental 
assessment  (EA)  for  an  application  to 
amend  the  exhibit-R  Recreation  Plan 
and  Change  of  Project  Boimdary  on  Lake 
Harris,  the  project  reservoir.  Alabama 
Power  Company  (licensee)  proposes  to 
increase  recreational  and  hunting  lands, 
permit  access  to  currently  restricted 
land,  reduce  natural  undeveloped  land, 
and  remove  residential  lands  from  the 
project. 

In  the  EA,  staff  concludes  that 
approval  of  the  licensee's  proposal 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment.  The  Harris 
Project  is  located  on  the  Tallapoosa 
River  in  Clay.  Cleburne  and  Randolph 
Counties.  Alabama. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for  review 
at  the  Commission's  Reference  and 
Information  Center,  Room  2-A,  888 
North  Capitol.  N.E..  Washington,  D.C. 
20426. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-25941  Filed  9-28-98;  8:45  ami 

BILUNO  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  with  the 
Commission 

September  23, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Action:  Notice  of  Final 
Design,  Construction  Methods,  and 
Timing  of  Construction  Activities. 
Including  Final  Design  Drawings  and 
Specifications  for  the  North  Shore 


Erosion  Qmtrol  Plan  Ich  the  Kerr 
Hydroelectric  Project. 

b.  Project  No.:  5-041. 

c.  Filing  Date:  June  24, 1998. 

d.  Licensee:  Montana  Power  Company 
and  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation. 

e.  Name  of  Project:  Kerr  Hydroelectric 
Project. 

f.  Location:  Flathead  River,  Flathead 
and  Lake  Counties,  Montana. 

g.  Authorization:  Article  73  of  the 
project  license. 

h.  Licensee  contact:  Mr.  Larry 
Thompson,  General  Manager,  Power 
Generation,  Montana  Power  Company, 
40  East  Broadway,  Butte,  MT  59701- 
9394,  (406)  723-5421. 

i.  FERC  Contact:  Robert  Grieve  (202) 
219-2655. 

j.  Comment  Date:  November  4, 1998. 

K.  Description  of  Proceeding:  Article 
73  requires  the  licensee  to  file  final 
design,  construction  methods,  and 
timing  of  construction  activities, 
including  final  design  drawings  and 
specifications,  for  the  north  shore 
erosion  control  plan  at  Flathead  Lake. 
Article  73  also  requires  the  licensee,  in 
addition  to  erosion  control  measures  to 
be  located  along  the  Flathead  Waterfowl 
Production  Area  (WPA)  on  Flathead 
Lake,  to  construct  a  shore-aligned 
erosion  protection  segment  east  of  the 
WPA  eastern  boundary.  The  licensee's 
filing  includes  the  design,  construction 
methods,  and  timing  of  construction 
activities  for:  (1)  a  shore-aligned 
revetment  structure  of  approximately 
3,400  feet  located  on  the  west  side  of  the 
Flathead  River  mouth  extending 
northwest,  which  will  adjoin  an  existing 
200-foot-long  revetment;  (2)  a  shore- 
aligned  revetment  structure  of 
approximately  4,400  feet  located  on  the 
east  side  of  the  Flathead  River  mouth 
extending  east  to  the  eastern  boundary 
of  the  WPA;  and  (3)  riverbank 
protection  along  the  west  side  of  the 
Flathead  River  from  the  river  mouth 
extending  north  to  the  northern 
boundary  of  the  WPA.  The  filing  did  not 
include  the  design  for  the  shore-aligned 
erosion  protection  segment  east  of  the 
WPA  as  required  by  article  73.  The 
licensee  states  that  because  offshore 
revetments  along  the  WPA  are  no  longer 
required,  a  transition  structure  to 
prevent  additional  erosion  is  no  longer 
necessary.  In  addition,  the  subject 
revetment  is  not  needed  to  protect 
wildlife  habitat  on  the  WPA.  Further,  in 
conveying  the  parcels  of  private 
property,  the  licensee  reserved 
easements  permitting  it  to  flood  these 
properties  and  otherwise  affect  the  land 
in  connection  with  operation  of  the 
project..  By  this  notice,  the  Commission 
requests  comments  on  the  licensee's 


B.  Commi 
Intervene — 
comments,  i 
intervene  is 


Secretary. 
[FR  Doc.  98- 
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plan  as  filed,  to  include  the  licensee's 
exclusion  of  the  erosion  protection 
segment  east  of  the  WPA  boundary. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named  . 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi*om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
Representatives. 
David  P.  Boergen, 
Secretary. 

(FR  Doc.  9a-2S939  Filed  9-28-98;  8:45  am] 
BIUINQ  CODE  STir-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  Licenses 

September  23. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  licenses. 

b.  Project  Nos:  1855-021. 1989-011, 
2077-013,  and  2669-015. 

c.  Date  Filed:  August  10, 1989. 

d.  Applicant:  New  England  Power 
Company  and  USGen  New  England.  Inc. 

e.  Name  of  Projects:  Bellows  Falls. 
Wilder.  Fifteen  Mile  Falls,  and  Bear 
Swamp. 

f.  Location:  Bellows  Falls:  On  the 
Connecticut  River,  in  Cheshire  & 
Sullivan  Counties,  New  Hampshire,  and 
in  Windham  &  Windsor  Counties, 
Vermont,  Wilder:  On  the  Coimecticut 
River,  in  Grafton  County.  New 
Hampshire,  and  Orange  &  Windsor 
Counties,  Vermont,  Fifteen  Miles:  On 
the  Connecticut  River  in  Grafton 
County.  New  Hampshire,  Caledonia 
County,  Vermont,  Bear  Swamp:  On  the 
Deerfield  River,  In  Franklin  and 
Berkshire  Counties,  Massachusetts. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

-  h.  Applicant  Contact:  John  A. 
Whittaker,  IV,  Attorney,  Winston  & 
Strewn,  1400  L  Street,  N.W.. 
Washington,  DC  20005,  Tel:  (202)  371- 
5766. 

i.  FERC  Contact:  Mohamad  Fayyad, 
(202) 219-2665. 

j.  Comment  Date:  November  4. 1998. 

k.  Description  of  Amendments:' 
Licensee  proposes  to  delete  from 
projects'  boundaries  transmission  lines/ 
facilities  that  are  no  longer  considered 
primary  facilities,  as  follows: 

Bellows  Falls  Project  (P-1855): 
Licensee  proposes  to  delete  three  multi- 
wound  step-up  transformers  from  the 
project's  boundary.  The  three 
transformers  are  integral  parts  of  the 
licensee's  regional  transmission  system. 

Wilder  Project  (P-1 892):  Licensee 
proposes  to  delete  to  13.8-kV  bus,  two 
banks  of  13.8/46-kV  step-up 
transformers,  a  13.8/115-kV  step-up 
transformer  bank,  and  the  115-kV 
appurtenances  from  the  project's 
boimdary.  These  transmission  facilities 
are  integral  parts  of  the  licensee's 
regional  transmission  system. 

Fifteen  Mile  Falls  Project  (P-2077): 
Licensee  proposes  to  delete  certun 
transmission  facilities  &t>m  the  project's 
boundary.  These  facilities  are: 


Mclndoes  Development:  the  step-up 
substation  (except  the  four  2.4/34.5-4:V 
step-up  transformers),  and  the  34.5-kV 
5.6-mile-long  transmission  line 
extending  from  the  transformer  bank  to 
the  Comerford  switching  station. 

Comerford  Development:  the 
substation  and  switchyard  (except  the 
four  13.8/230-kV  step-up  transformers 
and  four  1,500-foot-long  circuits 
extending  from  the  step-up  generation 
transformers  to  the  230-kV  switchyard). 

Moore  Development:  the  step-up 
substation  and  the  two  230-kV,  7-mile- 
long  single  circuit  transmission  line 
extending  bom  the  switchyard  to  the 
Comerford  switchyard. 

The  above  transmission  facilities  of 
the  Fifteen  Mile  Falls  project  are 
integral  parts  of  the  licensee's  regional 
transmission  system. 

Bear  Swamp  (P-2669):  Licensee 
proposes  to  delete  a  115^V,  1.6-mile- 
long  tap  line  from  Bear  Swamp  to  the 
Adams-Harriman  115-kV  line;  the 
connecting  circuits  between  the  115-kV 
bus  and  the  13.8-kV  bus  at  Bear  Swamp; 
and  the  115-kV  switchyard.  These 
transmission  facilities  are  integral  parts 
of  the  licensee's  regional  transmission 
system. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  be  in  all 
capital  letters  the  title  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
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representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boargon, 
Secretary. 
(FR  Doc  98-25940  Filed  9-28-98;  8:45  ami 
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EHVIRONMENTAL  PROTECTION 
AGENCY 

Agency  Information  Collection 
Activities:  Sutmlsslon  for  0MB 
Review;  Comment  Request;  Survey  of 
the  Inorganic  Chemical  Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Inorganic  Chemical  Industry 
Survey.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  biuden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  29, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
contact:  Sandy  Farmer  at  EPA  by 
phone  at  (202)  260-2740,  by  EMAIL  at 
Eanner.sandy^pamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
WMrw.epa.gov/icr/icr.htm,  and  refer  to 
EPA  ICR  No.  1848.01. 
SUPPLEMENTARY  INFORMATION: 

Title:  Survey  of  the  Inorganic 
Chemical  Industry  (EPA  ICR  No. 
1848.01).  This  is  a  new  collection. 

Abstract:  Under  the  Industry  Studies 
Program,  EPA's  Office  of  Solid  Waste  is 
planning  to  conduct  surveys  of  various 
industries  through  FY  1999,  primarily 
for  developing  hazardous  waste  listing 
determinations  as  part  of  a  rule-making 
effort  under  Sections  3001  and  3004  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA). 


This  ICR  will  allow  continued  and 
expanded  data  collection  on  the 
inorganic  chemical  industry  for  the 
following  program  areas: 

•  Listing. 

•  Land  Disposal  Restrictions  (LDR) 
and  Capacity. 

•  Source  Reduction  and  Recycling. 

•  Risk  Assessment. 

EPA  has  been  conducting  surveys  and 
site  visits  for  various  industries  over  the 
past  12  years  under  authority  granted 
under  RCRA  section  3007  and  OMB 
#2050-0042.  Responses  to  these  surveys 
are  mandatory  and  required  by  EPA  to 
collect  data  for  development  of 
hazardous  waste  rule-makings  as 
required  by  a  consent  decree  signed 
December  9, 1994,  which  resulted  from 
the  EDF  V.  Reilly  case. 

For  the  inorganic  chemical  industry 
that  is  the  subject  of  this  information 
collection,  these  surveys  will  collect  the 
data  listed  below. 

•  Corporate/facility  data — name, 
location,  EPA  hazardous  waste 
identification  niunber,  and  facility 
representative. 

•  Feedstock  and  product 
information — chemical  and  physical   . 
identification  of  feedstock  and  raw 
materials. 

•  General  process  information — ^types 
of  processes  in  place,  and  on-site 
wastewater  treatment  and  disposition. 

•  Specific  manufacturing  processes, 
residuals — flow  sheets,  including  types 
and  points  of  introduction  and 
generation  of  feedstock,  products,  co- 
products,  by-products,  and  residuals. 

•  General  residuals  management 
information — on-site  and/or  off-site 
management  of  residuals  of  concern. 

•  Residuals  characterization — 
chemical/physical  properties  of  the 
residuals,  regulatory  status  (i.e.,  whether 
the  waste  already  is  a  hazardous  waste).  ~ 

•  Residuals  management  imits/ 
facility-wide  exposure  pathway  risk 
assessment  of  information — 
management  units  that  manage 
residuals  of  concern,  operating  and 
design  information  on  units,  potential 
releases  from  units,  environmental 
descriptors  surroimding  management 
imits. 

In  addition  to  the  RCRA  section  3007 
questioimaire,  other  information 
collection  efforts  under  this  ICR  include 
clarifications  and  updates  to  the 
questionnaire,  site  visits,  and  sampling, 
"rhe  information  collected  will  be  used 
primarily  to  determine  if  wastes  from 
the  inorganic  chemical  industry  should 
be  listed  as  hazardous.  In  addition,  this 
information  also  will  be  used  to  support 
other  RCRA  activities  including 
developing  engineering  analyses; 
conducting  regulatory  impact  analyses. 


economic  analyses,  and  risk 
assessments;  and  developing  land 
disposal  restrictions  treatment  standards 
and  waste  minimization  programs. 

"The  information  collection  will 
consist  of  a  census  of  all  the  facilities 
included  in  the  inorganic  chemical 
industry. 

EPA  anticipates  that  some  data 
provided  by  respondents  will  be 
claimed  as  confidential  business 
information  (CBI).  Respondents  may 
make  a  business  confidentiality  claim 
by  marking  the  appropriate  data  as  CBI. 
Respondents  may  not  withhold 
information  bom  the  Agency  because 
they  believe  it  is  confidential.  EPA  now 
is  requiring  that  claims  of 
confidentiality  be  substantiated  at  the 
time  the  claim  is  made.  Information  so 
designated  will  be  disclosed  by  EPA 
only  to  the  extent  set  forth  in  40  CFR 
part  2.  An  agency  may  not  conduct  or 
sponsor,  and  a  pereon  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  nvunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  doCiunent 
required  under  5  CFR  1320.8(d) 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
8, 1998  (63  FR  17170);  EPA  received 
four  comments  letters. 

Burden  Statement:  The  average 
annual  burden  imposed  by  the  siuvey 
and  other  information  collection  efforts 
is  approximately  43.3  hours  per 
respondent.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  peraons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements  to  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/affected  entities: 
Manufacturers/processors  of  inorganic 
chemicals. 

Estiinated  number  of  respondents: 
132. 

Frequency  of  response:  The  average 
number  of  responses  for  each 
respondent  is  1.16. 

Estimated  total  annual  hour  burden: 
1,907. 


Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
use  of  automated  collection  techniques 
to  the  following  addresses.  Please  refer 
to  EPA  ICR  No  1848.01  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137),  401  M 

Street,  S.W.,  Washington,  DC  20460 

(or  E-Mail  Farmer.Sandy  6 

epamail.epa.gov); 
and 
OfBce  of  Information  and  Regulatory 

AfEairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725-1 7th  Street,  N.W., 

Washington,  DC  20503. 

Dated:  September  23, 1998 
Joeeph  Hetzsr, 

Director,  Regulatory  Information  Division. 
[FR  Doc  9a-26004  Filed  9-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6170-3] 

National  Drinking  Water  Advisory 
Council:  Request  For  Nominations 

The  U.S.  Environmental  Protection 
Agency  (EPA)  invites  all  interested 
persons  to  nominate  qualified 
individuals  to  serve  a  three-year  term  as 
members  of  the  National  Drinking  Water 
Advisory  Council.  This  Advisory 
Coimcil  was  established  to  provide 
practical  and  independent  advice, 
consultation  and  recommendations  to 
the  Agency  on  the  activities,  functions 
and  policies  related  to  the 
implementation  of  the  Safe  Drinking 
Water  Act  as  amended.  The  Council 
consists  of  fifteen  members,  including  a 
Chair.  Five  members  represent  the 
general  public;  five  members  represent 
appropriate  state  and  local  agencies 
concerned  with  water  hygiene  and 
public  water  supply;  and  five  members 
represent  private  organizations  or 
groups  demonstrating  an  active  interest 
in  the  field  of  water  hygiene  and  public 
water  supply.  On  December  15  of  each 
year,  five  members  complete  their 
appointment.  Due  to  a  declined 
appointment  last  year,  an  additional 
vacancy  is  available  to  fill  a  term 
expiring  December  16, 1999,  all  other 
terms  will  expire  in  the  Year  2001. 
Therefore,  this  notice  solicits  names  to 
fill  six  vacancies  occurring  on  December 
16. 1998. 


Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership.  Nominees  should  be 
identified  by  name,  occupation, 
position,  address  and  telephone 
number.  To  be  considered,  all 
nominations  must  include  a  current 
resume  providing  the  nominee's 
backgroimd,  experience  and 
qualifications. 

Persons  selected  for  membership  will 
receive  compensation  for  travel  and  a 
nominal  daily  compensation  while 
attending  meetings.  The  Council  holds 
two  face  to  face  meetings  each  year, 
generally  in  the  Spring  and  Fall. 
Additionally,  members  will  be  asked  to 
serve  on  one  of  the  Council's  working 
groups  that  are  formed  each  year  to 
assist  the  EPA  in  major  program  issue 
development.  These  meetings  are  held 
approximately  four  times  a  year,  with 
two  meetings  by  conference  call. 

Nominations  should  be  submitted  to 
Charlene  E.  Shaw,  Designated  Federal 
Officer,  National  Drinking  Water 
Advisory  Coimcil,  U.S.  Environmental 
Protection  Agency,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street.  SW.  Washington,  D.C.  20460,  no 
later  than  October  23, 1998.  The  Agency 
will  not  formally  acknowledge  or 
respond  to  nominations.  E-Mail  yoiu 
questions  to 

diaw.charlene@epamail.epa.gov  or  call 
202/260-2285. 

Dated:  September  23, 1998. 

Cjmtliia  C  Dougherty, 

Director.  Office  of  Ground  Water  and  Drinking. 
Water 

[FRJJoc.  98-26009  Filed  9-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6169-8] 

Science  Advisory  Board;  Notification 
of  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pubfic  Law  92-463, 
notice  is  hereby  given  that  the 
Ecological  Processes  and  Effects 
Committee  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  October  13- 
15, 1998  in  Room  3709  Mall,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  DC  20460. 
The  meeting  will  convene  at  8:30  a.m. 
and  end  no  later  than  5:30  p.m.  each 
day.  The  meeting  is  open  to  the  pubUc, 
with  seating  available  on  a  first-come 
basis.  The  purpose  of  the  meeting  is  to: 
a)  review  certain  aspects  of  the  Office  of 
Water's  Index  of  Watershed  Indicators; 


and  b)  continue  work  on  a  Committee 
project  on  ecological  report  cards. 

Background 

Index  of  Watershed  Indicators:  In  May 
1997,  the  EPEC  prepared  an  advisory 
document  recommending  improvements 
and  modifications  to  the  Agency's  Index 
of  Watershed  Indicators  (IWI).  The  IWI 
is  a  geographic  information  system 
(GIS)-ba8ed  tool  for  providing  integrated 
information  on  the  condition  and 
vxilnerability  of  watersheds  in  the 
United  States.  TTie  first  version  of  the 
IWI,  released  in  October  1997,  contains 
15  data  layers  (or  indicators)  providing 
information  on  water  and  sediment 
quality  within  a  watershed,  indicators  of 
urban  and  agricultiu^  nmoff  potential, 
information  on  aquatic  species  at  risk  in 
a  watershed,  and  so  forth.  In  its 
September  1997  advisory  report,  the 
Committee  recommended  that 
subsequent  versions  of  the  IWI  include 
a  broader  range  of  indicators,  including 
indicators  of  terrestrial  condition,  and 
that  the  algorithm  used  to  integrate  the 
various  indicators  into  a  watershed 
score  be  evaluated. 

The  Chaige  to  the  Committee  for  the 
October  review  of  the  IWI  is  to  provide 
peer  review  and  advice  on  the  strategic 
plan  for  the  IWI;  the  algorithm  used  to 
calculate  watershed  scores;  and  the 
proposed  indicators  of  terrestrial 
condition.  In  addition,  the  Committee 
may  comment  on  other  aspects  of  the 
IWI.  including  the  ability  of  the  suite  of 
indicators  to  adequately  characterize 
watershed  condition  and  vulnerability. 

Copies  of  the  IWI  information 
provided  to  the  Committee  are  NOT 
available  from  the  SAB  Office,  but  may 
be  obt£uned  by  contacting  Lynda  Buie. 
EPA  Office  of  Water.  401  M  Street.  SW. 
Washington,  ex:  20460.  Mail  Code 
(4503F),  telephone  (202)  260-7046,  or 
via  email  at  Buie.LyndaQepa.gov. 

Ecological  Report  Cards:  The 
Committee  is  conducting  a  self-initiated 
project  to  offer  advice  to  the  Agency  on 
the  content  and  design  of  an  ecological 
report  card,  including  the  definition  of 
baseline  ecological  data  and 
benchmarks  that  can  be  measured  to 
demonstrate  improvements  in  ecological 
integrity  as  a  result  of  management  or 
restoration  programs.  At  its  meeting  in 
July  1998,  the  Committee  was  briefed  on 
various  Agency  efforts  to  develop 
indicators  and  progress  measures.  The 
October  meeting  will  be  an  opportunity 
for  the  Committee  to  finalize  a  project 
description,  and  begin  discussion  of  a 
conceptual  framework  for  ecological 
report  cards.  Subsequent  meetings  will 
likely  focus  on  the  appUcation  of  the 
report  card  framewprk  to  example 
Agency  efforts,  as  well  as  possible 
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discussion  of  data  requirements  and 
data-related  issues. 

FOB  FURTHER  INFORMATION  CONTACT:  The 
proposed  meeting  agenda  is  available 
from  Ms.  Mary  Winston,  Committee 
Operations  Staff,  Science  Advisory 
Board  (1400),  U.S.  EPA,  401  M  Street, 
SW..  Washington  DC  20460,  telephone 
(202)  260-2554,  fax  (202)  260-7118,  or 
via  Email  at  winston.mary@epa.gov. 

Any  member  of  the  public  wishing  to 
submit  comments  must  contact  Ms. 
Stephanie  Sanzone,  Designated  Federal 
Officer  (DFO)  for  the  Committee,  in 
writing  no  later  than  4:00  pm  on 
October  8, 1998  at:  Science  Advisory 
Board  (1400),  Room  3702,  U.S. 
Environmental  Protection  Agency, 
Washington  DC  20460;  FAX  (202)  260- 
7118;  or  E-mail  at 

sanzone.stephanie@epa.gov.  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  wrritten  comments  to  the  Committee 
are  to  be  given  to  the  DFO  no  later  than 
the  time  of  the  presentation;  these  will 
be  distributed  to  the  Committee  and  the 
interested  public. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  repeat  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  often  minutes. 
This  time  may  be  reduced  at  the 
discretion  of  the  SAB.  depending  on 
meeting  circumstances.  Oral 
presentations  at  teleconferences  will 
normally  be  limited  to  three  minutes  per 
speaker  or  organization.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments,  which  may  be  of  any  length, 
may  be  provided  to  the  relevant 
committee  or  subcommittee  up  until  the 
time  of  the  meeting. 

Copies  of  SAB  prepared  reports 
mentioned  in  this  FR  document  may  be 
obtained  from  the  SAB's  Committee 
Evaluation  and  Support  Staff  at  (202) 
260-4126.  or  via  fax  at  (202)  260-1889. 
Please  provide  the  SAB  report  number 
when  making  a  request. 

Individuals  requiring  special 
accommodation  at  SAB  meetings, 
including  wheelchair  access,  should 
contact  the  appropriate  DFO  at  least  five 


business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  September  22, 1998. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  98-26005  Filed  9-28-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6170-11 

Nominations  for  Peer  Reviewers  for 
Perchlorate  Toxicological  Review 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Request  for  nominations. 

SUMMARY:  EPA's  Office  of  Solid  Waste 
and  Emergency  Response  has  retained 
Research  Triangle  Institute,  Inc.  (RTI)  to 
coordinate  a  scientific  peer  review  of 
the  Toxicological  Review  document  for 
perchlorate,  including  the  revised 
provisional  reference  dose  (RfD),  cancer 
assessment  and  ecological  assessment. 
The  peer  review  workshop  is  tentatively 
scheduled  to  be  held  in  late  1998  or 
early  1999,  in  Ontario.  California,  and 
will  be  open  to  members  of  the  public 
as  observers.  The  peer  review  will  be 
conducted  in  accordance  with  EPA's 
1998  Peer  Review  Handbook,  and  is 
being  organized  to  assist  in  completing 
EPA's  evaluation  of  the  effects  on 
human  health  and  the  environment  of 
perchlorate.  RTI  is  seeking  nominations 
of  highly  qualified  scientists  with 
expertise  in  general  toxicology,  thyroid 
function  and  toxicology,  developmental 
toxicology,  neurotoxicology, 
immunotoxicology,  pharmacology, 
genetic  toxicology,  medical 
endocrinology  with  an  emphasis  on 
thyroid  function,  biostatistics, 
assessment  of  risks  due  to  non-cancer 
and  cancer  health  effects,  and 
assessment  of  risks  due  to  ecological 
effects.  RTI  will  select  approximately  10 
objective  peer  reviewers  based  upon 
demonstrated  expertise  of  the  scientists 
and  the  need  for  balance  in  affiliation 
among  the  peer  reviewers.  RTI  will 
consider  potential  conflicts  of  interest  in 
screening  nominees  for  suitability  as 
peer  reviewers.  All  nominations  will  be 
carefully  considered,  but  the  source  of 
peer  reviewer  nominations  will  not  be  a 
factor  in  the  selection  of  peer  reviewers 
and  stakeholders  are  not  guaranteed  that 
any  of  their  nominees  will  be  selected. 
The  peer  review  will  cover  the  protocols 
and  results  of  ongoing  studies  of 
perchlorate  toxicity  to  human  health 
and  the  environment,  as  well  as  the 


Toxicological  Review  document, 
including  the  revised  provisional  RfD, 
cancer  assessment,  and  ecological 
assessment  for  perchlorate  prepared  by 
EPA's  National  Center  for 
Environmental  Assessment  (NCEA). 
DATES:  Nominations  for  peer  reviewers 
must  be  submitted  by  October  29, 1998. 
A  detailed  resume  for  each  nominated 
scientist  should  be  included  with  the 
submission.  The  projected  date  for  the 
peer  review  workshop  is  late  1998  or 
early  1999.  depending  on  the 
availability  of  the  peer  reviewers. 
ADDRESSES:  Peer  reviewer  nominations 
should  be  sent  to  Susan  Goldhaber  at 
Research  Triangle  Institute,  Inc..  P.O. 
Box  12194.  Research  Triangle  Park, 
North  Carohna,  27709.  Peer  reviewer 
nominations  may  also  be  submitted  by 
facsimile  at  919-541-7155.  or  by  E-mail 
at  sbg@rti.org.  The  peer  review 
workshop  will  be  held  in  Ontario, 
CaUfomia. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  logistical  inquires,  contact 
Susan  Goldhaber.  Research  Triangle 
Institute,  by  telephone,  at  919-541- 
5965,  by  facsimile,  at  919-541-7155,  or 
by  E-mail,  at  sbg@rti.org. 
SUPPLEMENTARY  INFORMATION: 

Background 

EPA  is  in  the  process  of  developing  a 
toxicological  review  document  for 
perchlorate,  including  a  revised 
provisional  RfD,  cancer  assessment,  and 
ecological  assessment.  An  RfD  is  an 
estimate  of  a  daily  oral  human  exposure 
that  will  result  in  no  deleterious 
noncancer  effects  over  a  lifetime. 
Ideally,  an  RfD  is  based  on  an  array  of 
endpoints  that  address  potential  toxicity 
during  various  critical  life  stages,  from 
developing  fetus  through  adult  and 
reproductive  stages.  The  noncancer, 
cancer  and  ecological  assessments  may 
be  used  to  support  development  of  a 
health  advisory  and/or  drinking  water 
regulations  and  cleanup  decisions  at 
hazardous  waste  sites.  In  accordance 
with  EPA's  1998  Peer  Review 
Handbook,  a  key  step  in  the 
development  of  the  Toxicological 
Review  document  for  perchlorate  will 
be  an  external  peer  review,  in  the  form 
of  a  workshop,  of  the  recently 
completed  toxicity  studies,  the 
Toxicological  Review  document,  and 
the  revised  provisional  RfD.  cancer 
assessment  and  ecological  assessment  in 
that  document. 

EPA's  Superfund  Technical  Support 
Center  issued  a  provisional  RfD  for 
perchlorate  in  1992  and  a  revised 
provisional  RfD  in  1995.  The 
provisional  RfD  values  (1992  and  1995) 
were  based  on  an  acute  study  in  which 
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single  doses  of  potassium  perchlorate 
caused  the  release  of  iodide  from  the 
thyroids  of  patients  with  Graves' 
Disease.  The  provisional  RfD  values  did 
not  undergo  internal  Agency  or  external 
peer  review.  In  March  of  1997  a  peer 
review  panel  convened  by  an 
independent  organization,  Toxicology 
Excellence  for  Risk  Assessment  (TERA^ 
determined  that  the  health  effects  and 
toxicity  data  for  perchlorate  were 
insufficient  to  generate  a  credible  RfD 
for  risk  assessment  purposes.  The 
reviewers  were  concerned  that 
developmental  toxicity,  notably 
neurological  development  due  to 
hypothyroidism  during  pregnancy, 
could  be  a  critical  effect  of  perchlorate 
that  has  not  been  adequately  examined 
in  studies  to  date.  They  also  concluded 
that  insufficient  data  were  available  on 
potential  effects  of  perchlorate  on 
organs  and  tissues  other  than  the 
thyroid. 

New  Health  Effiects/Toxicology  Studies 
Underway 

A  set  of  toxicological  and  ecological 
studies  is  underway  to  address  key  data 
gaps  and  provide  a  comprehensive 
database  related  to  the  toxicity  of 
perchlorate.  The  studies  are  being 
funded  and  overseen  by  a  variety  of 
organizations  with  potential 
responsibility  for  perchlorate 
contamination  in  the  environment 
including  the  United  States  Air  Force, 
the  National  Aeronautics  and  Space 
Administration  and  the  Perchlorate 
Study  Group  (PSG).' 

To  date,  a  90-day  subchronic  oral 
study,  a  neurobehavioral  developmental 
toxicity  study,  and  a  genotoxicity  study 
have  been  completed.  Currently  ongoing 
studies  include  a  segment  II 
developmental  toxicity  study,  a  two- 
generation  reproductive  toxicity  study, 
absorption,  distribution,  metabolism, 
and  elimination  (ADME)  studies, 
perchlorate  mechanistic  studies,  and 
immimotoxicity  studies.  Ecotoxicity 
studies  in  Daphnia,  earthworms,  lettuce 
and  fathead  mirmow  are  also  being 
performed.  The  results  of  most  of  Uiese 
studies  will  be  available  for  discussion 
in  the  Toxicological  Review  document 
and  for  development  of  the  revised  RfD, 
cancer,  and  ecological  assessment  for 
perchlorate. 

The  peer  review  will  focus  on  the 
scientific  data,  methods,  and  analyses, 
along  with  the  assumptions  and 


■  The  PSG  is  a  consortium  of  defense  contractors 
and  manufacturers  including:  Aerojet,  Alliant 
Techsystems,  American  Pacific/Western 
Electrochemical  Company,  Atlantic  Research 
Corporation,  Kerr-McGee  Chemical  Corp.  Lockheed 
Martin,  Thiokol  Propulsion  Group,  and  United 
Technologies  Chemical  Systems. 


uncertainties  that  are  associated  with 
the  revised  provisional  RfD,  cancer 
assessment,  and  ecological  assessment 
for  perchlorate.  Following  the  peer 
review  workshop,  RTI  will  issue  a 
report  summarizing  the  workshop.  EPA 
will  consider  the  results  of  the 
workshop  prior  to  issuing  the  revised 
Toxicological  Review  document  for 
perchlorate.  Although  the  completed 
risk  assessment  will  be  one  of  the 
factors  considered  in  making  future 
decisions  regarding  perchlorate 
contamination  in  the  environment, 
these  decisions  and  other  risk 
management  issues  will  not  be  a  part  of 
the  peer  review  process. 

Dated:  September  23, 1998. 
Timothy  Fields,  Jr., 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
(PR  Doc.  98-26007  Filed  9-28-98;  8:45  am) 

BILUNG  CODE  (SAO-fiO-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunstiine  Act  Meeting;  Notice  of  a 
Matter  To  Be  Withdrawn  From  ttte 
AgerKla  for  Consideration  at  an 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  matter  will  be  withdrawn 
fi-om  the  "discussion  agenda"  for 
consideration  at  the  open  meeting  of  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  at  2:30  p.m.  on 
Tuesday,  September  29, 1998,  in  the 
Board  Room  on  the  sixth  floor  of  the 
FDIC  Building  located  at  550  17th 
Street.  N.W.  Washington,  D.C.: 

Memorandiim  and  resolution  re: 
Amendments  to  Part  362 — Activities 
and  Investments  of  Insured  State 
Banks;  Part  303 — ^Applications, 
Requests,  Submittals,  Delegations  of 
Authority,  and  Notice  Required  to  be 
Filed  by  Statute  or  Regulation;  and 
Section  337.4 — Securities  Activities  of 
Subsidiaries  of  Insured  State  Banks: 
Bank  Transactions  with  Affiliated 
Securities  Companies. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  September  25, 1998. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Executive  Secretary. 

[FR  Doc.  98-26145  Filed  9-25-98;  10:53  ami 

BILLING  CODE  C717-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No. :  202-009648A-096. 
Title:  Inter-American  Freight 
Conference  ("lAFC"). 
Parties: 

A.P.  MoUer-Maersk  Line 

CSAV/Braztrans  Joint  Service 

Crowley  American  Transport,  Inc. 

Ivaran  Lines  Limited  d/b/aV  Ivaran 
Lines 

Companhia  Maritime  Nacional 

Companhia  de  Navegacao  Lloyd 
Brasileiro 

Empresa  Lineas  Maritimas  Argentines 

Empresa  de  Navegacao  Alianca  S.A. 

Columbus  Line 

Transportacion  Maritime  Mexicana 
S.A.  De  C.V. 

Sea-Land  Service,  Inc. 

APL  Co.  Pte.  Ltd. 

TransroU  Navieras  Express 

Compagnie  Generale  Maritime  S.A. 

TNX  Transportes  Ltda. 

Euroatlantic  Container  Line  S.A. 

Synopsis:  The  proposed  modification 
would  permit  a  new  lAFC  member  to 
continue  to  honor  its  existing  service 
contracts,  provided  that  if  the  new 
member  has  or  acquires  a  contractual 
right  to  terminate  the  service  contract, 
or  to  cease  accepting  cargo  thereunder, 
the  new  member  must  exercise  such 
right  when  it  arises.  Any  amendment  to 
such  a  service  contract  must  be 
approved  by  a  two-thirds  vote  of  the 
other  member  lines.  The  parties  have 
requested  expedited  review. 

Agreement  No.:  203-011474-002. 

Tide:  CSAV/CCNI  Car  Carrier 
Agreement. 

Parties: 

Compania  Sud  Americana  de 
Vapores.  S.A. 

Compania  Chilena  de  Navegacion 
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Interoceanica,  S.A. 

Synopsis:  The  proposed  amendment 
would  pennit  the  parties  to  jointly 
charter  space  from  third  parties  and 
expand  the  geographic  scope  of  the 
Agreement  to  include  inland  and  coastal 
points  served  via  United  States  Atlantic 
and  Gulf  ports,  as  well  as  Caribbean 
ports  of  Colombia  and  Venezuela. 

Agreement  No.:  202-011632. 

Tjtye;  Turkey/United  States  Rate 
Agreement. 

Parties: 

Farrell  Lines,  Inc. 

Turkon  Container  Transport  k 
Shipping  Inc. 

Synopsis:  The  proposed  filing  would 
authorize  the  parties  to  establish  a 
conference  agreement  in  the  trade  from 
ports  and  points  in  Turkey  to  United 
States  Atlantic  and  Gulf  Coast  ports,  and 
U.S.  points  served  via  those  ports. 

Agreement  No.:  232-011633. 

Title:  NYKNOS/CSAV/CCNI  Space 
Charter  and  Sailing  Agreement. 

Parties: 

NYKNOS  Joint  Service  (North/South) 
Agreement 

Compania  Sud  Americana  de 
Vapores,  S.A. 

Compania  Chiiena  de  Navegacion 
Interoceanica,  S.A. 

Synopsis:  The  proposed  Agreement 
would  permitlhe  parties  to  charter 
space  among  themselves  and  to 
coordinate  their  vessel  services  for  the 
carriage  of  wheeled  and  self-propelled 
cargoes  in  the  trade  between  United 
States  Atlantic  and  Gulf  ports,  and 
inland  U.S.  points  via  such  ports,  and 
Caribbean  ports  of  Panama,  Colombia, 
and  Venezuela  and  Pacific  Coast  ports 
of  Central  and  South  America  South  of 
Balboa,  Panama,  and  inland  points 


served  via  such  ports  including  Bolivia 
and  Argentina.  The  parties  have 
requested  a  shortened  review  period. 
Dated:  September  23, 1998. 

By  order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary.        ^ 

[FR  Doc.  98-25917  Filed  9-28-98;  8:45  am) 

BILUNQ  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

October  5, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMBfTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 


www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  September  25. 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-26223  Filed  9-25-98;  3:34  pml 

BILUNQ  CODE  C210-01-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating -certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  ^e  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  appUcable  waiting  period. 


Transaction  Granted  Early  Termination 


ETdate 


31-AUG-98 


Transaction 
no. 


19983587 
19984163 
19984180 
19984233 
19984275 
19984310 
19984311 


ET  req  status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


The  B's  Nest. 

Kenneth  R.  Thomson,  a  Canadian  citizen. 

The  Thomson  Company,  Inc. 

Group  Maintenance  America  Corp.  "  - 

Romanoff  Electric  Corp. 

Romanoff  Electric  Corp. 

Land  O'Lakes,  Inc. 

Countrynuuk  Cooperative,  Inc. 

Countrymark  Cooiserative,  Inc. 

Suiza  Foods  Corporation. 

Kenneth  M.  Woods. 

Consolidated  Plastechs,  Inc. 

Omnicare,  Inc. 

Extendicare  Inc. 

Extendicare  Health  Services,  Inc. 

Oxford  Industries,  Inc. 

Blake  Griffith. 

Next  Day  Apparel,  Inc. 

RSM  Investments,  Ltd. 
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Transactkdn  Gran  i  bo  Early  Terminatkdn— Continued 

ETdate 

Transaction 
no. 

ET  req  status 

•                                     Party  nan»e 

G 

Midstream  Fuel  Service,  Inc. 

G 

Midstream  Fuel  Service,  Inc. 

19984325 

G 
G 
G 

MTD  Products  Inc. 
Shiloh  Industries,  Inc. 
Shtloh  Industries,  Inc. 

19984329 

G 

National  Sea  Products  Limited. 

G 

JohnLaGaha. 

G 

Italian  Village  Ravioli  &  Pasta  Products.  Inc. 

G 

Floresta  Pasta  Products,  Inc. 

19984332 

G 

Code,  Hennessy  &  Simmons  III,  LP. 

G 
G 

Quality  Roofing  Supply  Company,  Inc. 
Quality  Roofing  Supjjly  Company.  Inc. 

19984335 

G 
G 
G 

United  Rentals,  Inc. 
John  J.  Cowin. 
C  &  C  Holding,  Inc. 

19984341 

G 
G 
G 

Cypress  Merchant  Banking  Partners  LP. 
Bruckner  Supply  Company,  Inc. 
Bruckner  Supply  Company,  Inc. 

19984342 

G 
G 
G 

Cartyle  Partners  II.  LP. 
CTS  Duratek,  Inc. 
GTS  Duratek.  Inc. 

19984343 

G 
G 
G 

Greenwich  Street  Capital  Partners  II,  LP. 

Domenk:  Gatto. 

Atlantic  Express  Transportation  Group  Inc. 

19984348 

G 
G 
G 

United  States  Filter  Corporatnn. 

Ronald  R.  and  Cynthia  L  Rodgers. 

J.B.  Rodgers  Mechanical  Contractors,  Inc. 

19984352 

G 
G 
G 

Dollar  Tree  Stores,  Inc. 

Gary  &  Janet  Cino. 

Step  Ahead  Investments,  Inc. 

19984353 

G 
G 

ABS  Capital  Partners  II.  LP. 
Phase  Metncs,  Inc. 

G 

Phase  Meterics,  Inc. 

19984355 

G 
G 
G 

NatkKisRent,  Inc. 

David  Y.  Upton. 

Reliable  Rental  &  Supply  Company,  Inc. 

19984357 

G 
G 
G 

General  Motors  Corporatkxi. 
One  Touch  Systems,  Inc. 
One  Touch  Systems,  Inc. 

19984359 

G 
G 
Q 

River  III,  LP. 
John  B.  Poindexter. 
Lowy  Group,  Inc. 

19984361 

G 
G 

G 

MBNA  Corporation. 

CPB,  Inc. 

Central  Padfic  Bank. 

19984369 

G 
G 
G 

Joseph  Eiger. 
U.S.  Industries,  Inc. 
Sunlite  Casual  Fumiture,  Inc. 

19984370 

G 
G 
G 

George  L  Argyros. 

Wartxjrg,  Pincus  Capital  Company,  L.P. 

Verteq,  Inc. 

19984373 

G 
G 
G 

Wherehouse  Entertainment,  Inc. 

Sumner  M.  Redstone. 

BkxMHJSter  Music  Holding  Corporation. 

' 

6 

Bk>ckt>uster  SC  Holding  Corporatkxi. 

19984375 

G 
G 
G 

Electronk:  Arts  Inc. 
Sumner  M.  Redstone. 
Westwood  Studk)s,  Inc. 

02-SEP-98  

19983895 

G 

Liberty  Mutual  Insurance  Companyt 

G 

The  Crabbe  Huson  Group,  Inc. 

G 

The  Crabbe  Huson  Group,  Inc. 

19983972 

G 
G 
G 

L-3  Communicatkms  Holdings,  Inc. 

Abert  L  Cohen. 

Electronic  Space  Systems  Corp. 

19984213 

G 
G 

CMT  Associates,  LP. 
Walker  Group,  Inc. 

* 

- 

G 

Walker  Systems,  Inc. 

19984234 

G 
G 
G 

Brian  L.  Roberts. 

IDS/Jones  Growth  Partners  87-A.  Ltd. 

IDS/Jones  Growth  Partners  87-A.  Ltd. 

• 

19984246 

G 

RepubKc  Industries,  Inc. 
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Transaction  Granted  Early  Termination— Continued 


ETdal 

Transaction 
•                        no. 

ETreq  status 

,                               Party  name 

G 

Daniel  Rosenthal. 

G 

BLT  Enterprises  of  Oxnard,  Inc. 

199842S2 

G 

Ralcorp  Holdings.  Inc. 

G 

Nutcracker  Brands,  Inc. 

G 

Nutcracker  Brands,  Inc. 

19984256 

G 

TransMontaigne  Oil  Company. 

Q 

West  Shore  Pipe  Line  Company. 

G 

West  Shore  Pipe  Line  Company. 

19984265 

G 

Investors  Financial  Services  Corp. 

G 

BankBoston  Corporatk>n. 

G 

BankBoston,  N.A.                                                     _^ 

19984290 

G 

Veritas  Capital  Fund,  LP.  (The). 

G    . 

Worthington  Industries,  Inc. 

G 

Worthington  Prectskm  Metals,  Inc. 

19984312 

G 

The  PMI  Group,  Inc. 

G 

CUNA  Mutual  Insurance  Society. 

G 

CMG  Mortgage  Insurance  Company. 

19984313 

G 

Unitrin,  Inc. 

G 

John  S.  Gammill  Revocable  Living  Tmst  dtd  11/5/98. 

G 

NationalCare  Insurance  Company. 

19984319 

G 

Bucher  HoWing  AG. 

Q 

The  Black  &  Decker  Corporatkm. 

G 

The  Black  &  Decker  Corix)ratk>n. 

19984322 

G 

Geac  Computer  Corporatk>n  Limited. 

G 

News  HoWings  Corp. 

G 

News  HokJings  Corp. 

19984339 

G 

Swiss  Reinsurance  Company. 

G 

Life  Re  Corporatwn. 

G 

Life  Re  Corporatton. 

19984346 

G 

ConAgra,  Inc. 

G 

Stephen  B.  Singtetary. 

G 

Diversity  Food  Processing  LLC. 

19984354 

G 

Intercapital  Group  Limited. 

G 

Exco  pic. 

G 

Excopte. 

03-SEP-98  .. 

19984093 

G 

Dean  Foods  Company. 

G 

Pro-Fac  Cooperative,  Inc. 

G 

Agrilink  Foods,  Inc. 

19984094 

G 

Pro-Fac  Cooperative.  Inc. 

G 

Dean  Foods  Company. 

G 

Dean  Foods  Vegetable  Company. 

19984221 

G 

Belk,  Inc. 

G 

W.D.  Company,  Inc. 

G 

W.D.  Company,  Inc. 

19984223 

G 

W.D.  Company,  Inc. 

G 

Belk,  Inc. 

G 

Belk,  Inc. 

04-SEP-98  .. 

19983464 

G 
Q 

Ateatel.                                                                                   --^ 

DSC  Communications  Corporation. 

G 

DSC  Communications  Corporatkwi. 

19984089 

G 

Networks  Associates,  Inc. 

G 

CyberMedia,  Inc. 

G 

CyberMedia,  Inc. 

19984142 

G       * 

Brentwood  Associates  Buyout  Fund  II,  LP. 

G 

Robert  L.  &  Dariene  H.  Pope. 

G 

Truck  &  Trailer  Parts,  Inc.  &  DHP  Leasing.  Inc. 

19984261 

G 

Citicorp. 

G 

Dalton  Corporation. 

G 

Dalton  Corporation  Emptoyee  Stock  Ownership  Plan. 

19984273 

G 

Maurice  Marciano. 

G 

Guess?.  Inc. 

G 

Guess?.  Inc. 

19984303 

G 

Walt  Disney  Company  (The). 

G 

Chancellor  Media  Corporation. 

G 

Chanceltor  Media  Corp.  of  Illinois. 

19984314 

G 

The  SKM  Equity  Fund  II.  LP. 

G 

Pulsar  Plastics,  Inc. 

G 

Pulsar  Plastics,  Inc. 

19984320 

G 

Jerry  L.  Woodsworth. 

G 

Imasco  Limited. 

• 

G 

Fast  Food  Merchandisers,  Inc. 
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ETdate 

Transaction 
no. 
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19984324 

G 
G 
G 

PSS  WorM  MecScal,  Inc. 

Gibert  X-Ray  Company  of  Texas.  Inc. 

Gilbert  X-Ray  Company  of  Texas.  Inc. 

19984333 

G 
G 

HIH  Winterthur  International  Hokings  Limited. 
PacifiCare  Healtti  Systems.  Inc. 

^ 

G 

Great  States  Insurance  Company. 

,^- 

19984351 

G 
G 

SoneparSA 

Eagle  Electric  Supply  Company,  Inc. 

19984360 

G 
G 
G 

Eagle  Electric  Supply  Company.  Inc. 

rMH  cxxporanon,  a  Delaware  corporation. 

D^vb*f«>  ■•«w««l      1    lull  l>t>   ■  1  1       ^^  —  M  tmmam^'  -    - 

oeriaviorai  nealtricare  Corporation. 

G 

Behavioral  Healthcare  Corporation. 

19984371 

G 

Mueller  Industries,  Inc. 

19984371 

G 
G 

Lincoln  Brass  Works,  Inc. 
Lincoln  Brass  Works,  Inc. 

19984372 

G 
G 
G 

Fred  Meyer,  Inc. 
Elangy  Corporation. 
Elangy  Corporatton. 

19984377 

G 
G 
G 

Corporacton  durango,  SA.  de  C.V. 
Dennis  Mehiel. 
Four  M  Corporation. 

19984378 

G 
G 
G 

Comfort  Systems  USA.  Inc. 
The  Fagan  Company. 
The  Fagan  Company. 

19984379 

G 
G 
G 
G 

Protective  Life  Corporatk)n. 

Lincoln  National  Corporation. 

The  Lincoln  Natkxiai  Life  Insurance  Company. 

Lincoln  Life  &  Annuity  Company  of  New  York. 

19984382 

G 
G 
G 

CBS  Corporatton. 

Joseph  M.  Fiekl 

Entercom  Communications  Corp. 

19984395 

G 
G 
G 

Nycomed  Amersham,  pk:. 
Molecular  Dynamics,  Inc. 
Molecular  Dynamics,  Inc. 

19984399 

G 

Black  Box  Corporatk)a 

- 

G 
G 

Diptoma  PLC. 
Diptoma,  Inc. 

— 

19984401 

G 
G 
G 

H&R  Bk>ck,  Inc. 

Friedman  Eisenstein  Raemer  and  Schwartz,  LLP. 

Friedman  Eisenstein  Raemer  and  Schwartz,  LLP. 

19984403 

G 
G 
G 

WeUPoint  Health  Networks  Inc. 
Cemlean  Companies,  Inc. 
Cerulean  Conpanies,  Inc. 

19984406 

G 
G 
G 
G 
G 

Davkj  M.  Conant,  an  indivklual. 
Ronald  Gregoire,  an  individual. 
Cerritos  Ford,  Inc. 
Cerritos  Isuzu,  Inc. 
Cerritos  Infiniti,  Inc. 

19984408 

G 
G 
G 

Sklney  B.  DeBoer. 

Phil  S.  Camp. 

Camp  Automative,  Inc. 

19984411 

G 
G 
G 

Isaac  Perlmutter. 
Toy  Biz.  Inc. 
Toy  Biz.  Inc. 

19984412 

G 
G 
G 

Dickstein  &  Co..  LP. 
Toy  Biz,  Inc. 
Toy  Biz,  Inc. 

19984428 

G 
G 
G 

The  Dial  Corporatton. 
Bahrain  lntematk>nal  Bank. 
Sarah  Mnhaels,  Inc. 

19984442 

G 
G 
G 

Modine  Manufacturing  Company. 
Core  Hokiings,  Inc. 
Core  Hokiings,  Inc. 

08-SEP-98  

19984211 

G 
G 
G 

The  Hearst  TmsL 
Pulitzer  Voting  Trust 
Pulitzer  Put)iishing  Company. 

19984374 

G 
G 
G 

McLeod  Russel  Hoktngs  PLC. 
Trion,  Inc. 
Trion,  Inc. 

19984421 

G 
G 

Anheuser-Busch  Companies,  Ina 

Grupo  Modek).  S.A.  de  C.V.  (a  Mexnan  company). 
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G 

Diblo  S.A.  de  C.V. 

19984427 

G 

The  Mayflower  Corporation  pic. 

""" 

G 
G 

Metrotrans  Corporation. 
Metrotrans  Corporation. 

19984431 

G 
G 

Communities  Investor  Limited  Partnership. 
Florida  Design  Communities,  Inc. 

, 

G 

Florida  Design  Communities.  Inc. 

19984432 

G 
G 

Alfred  Hoffman,  Jr. 

Communities  Investor  Limited  Partnership. 

G 

D&A  Communities,  Inc. 

19984434 

G 
G 
G 

Sears,  Roebuck  and  Co. 

FS  Equity  Partners  IV,  L.P.     . 

Advance  Holding  Corporation. 

19984435 

G 
G 
G 

FS  Equity  Partners  IV,  L.P. 
Sears,  Roebucl<  and  Co. 
Western  Auto  Supply  Company. 

19984436 

G 
G 
G 

The  Beacon  Group  III— Focus  Value  Fund,  LP. 
International  Components  Corporation. 
International  Components  Corporation. 

19984438 

G 
G 
G 

Marsh  &  McLennan  Companies,  Inc. 
KPMG  Peat  Manivick,  LLP. 
KPMG  Peat  Manwick,  LLP. 

19984452 

G 
G 
G 

NationsRent,  Inc. 
Don  R.  O'Neal  ("Don"). 
Arenco,  L.L.C. 

19984453 

G 
Q 
G 

NationsRent,  lt)c. 

Ray  L  O'Neal. 

Ray  L  O'Neal,  tnc,  amia  A-1  Rental. 

■^ 

19984465 

G 

Republic  Industries,  Inc. 

19984465 

G 
G 
G 
G 

Benno  Hurwitz. 
Fox  Chevrolet,  Inc. 
Bill  Ayares  Chevrolet,  Inc. 
Valley  Chevrolet,  Inc. 

09-SEP-98  

19983296 

G 
G 

Dean  Foods  Company. 

U.C.  Milk  Company,  Incorporated. 

G 

U.C.  Milk  Company,  Incorporated. 

19984307 

G 
G 

Elan  Corporation,  pic. 

American  Home  Products  Corporatton. 

_ 

G 

American  Home  Products  Corporation. 

19984340 

G 
G 
G 

Novartis  Seeds  AG.    . 

Cadiz  Land  Company,  Inc. 

American  Sunmelon.                                                  ~. 

19984356 

G 

The  President  and  Fellows  of  Harvard  College. 

. 

G 

Three  Cities  Fund  II,  L.P. 

G 

NDC  Holdings  II,  Inc. 

- 

10-SEP-98  

19983401 

G 
G 

The  Earthgrains  Company. 
Interstate  Bakeries  Corporation. 

^" 

G 

Interstate  Bakeries  Corporatk)n. 

19983402 

G 
G 
G 

Interstate  Bakeries  Corporatk)n. 
The  Earthgrains  Company. 
The  Earthgrains  Company. 

19984315 

G 
G 
G 

Code,  Hennessy  &  Simmons  II,  L.P. 
Marjorie  L.  Perfect. 
Reading  Altoys,  Inc. 

19984328 

G 
G 
G 

Newell  Co. 

rotring  international  GmbH  &  Co  KG. 

rotring  international  GmbH  &  Co  KG. 

19984334 

G 
G 
6 

Powerwave  Technologies,  Inc. 
Hewlett-Packard  Company. 
Hewlett-Packard  Company. 

19984402 

G 
G 
G 

Harrah's  Entertainment,  Inc. 
Rio  Hotel  &  Casino,  Inc. 
Rio  Hotel  &  Casino,  Inc. 

19984413 

G 
G 
G 

Toy  Biz,  Inc. 

Marvel  Entertainment  Group,  Inc. 

Marvel  Enterteunment  Group,  Inc. 

19984422 

G 
G 
G 

Kitty  Hawk,  Inc. 
James  H.  Bastian. 
SAT  Group,  Inc. 

19984426 

G 
G 

Viag  AG 

Bunge  Foods  Corporation. 

FOR  FURTHEI 
Sandra  M.  I 
Fielding,  C( 
Federal  Tra 
Notificatior 
Competitioi 
D.C. 20580, 
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G 

Bunge  Foods  Corporation. 

- 

19984430 

G 
G 
G 

Unocal  Corporation. 
K  Energy.  Inc. 
NEC  Acquisition  Co. 

19984440 

G 
G 
G 

Roger  S.  Penske. 
Harris  Corporation. 
Flash  Comm,  Inc. 

19984445 

G 
G 
G 

Imrex,  LLC. 

The  Chase  Manhattan  Corporation. 

Gichner  Systems  Group,  Inc. 

19984450 

G 
G 
Q 

Everett  R.  Dobson  Irevocable  Family  Tmst. 

Sygnet  Wireless,  Inc. 

Sygnet  Wireless,  Ina  .                 

• 

19884454 

G 
G 
G 

Kaynar  Technologies,  Inc. 
Orion  Capital  Holdings,  L.P. 
Mardiff  Corporation. 

19984462 

G 
G 
G 

PRIMEDIA  Inc. 

The  James  Gartland  Trust. 

Miramar  Communications,  Inc. 

•    ■ 

19984461 

G 
G 
G 

PRIMEDIA  Inc. 

Tim  &  Denise  Novoseiski. 

Miramar  Communications,  Inc. 

19984470 

G 
G 
G 

Ajax  Holding  Corporation. 
EFCO,  Inc. 
EFCO.  Inc. 

19984488 

G 
G 
G 
G 

Alcatel  Alsthom. 
Optec  Dai-lchi  Denko  Co.,  Ltd. 
Optec  D.D.  USA,  Inc. 
Optec  Sales,  Inc.  of  America. 

11-SEP-^8  

19984394 

G 

New  York  ands  Presbyterian  Healthcare  System, 
Palisades  Healthcare  Systems,  Inc. 

Inc 

G 

G 

Palisades  Healthcare  System,  Inc. 

G 

Palisades  Management  Enterprises,  Inc. 

19984415 

G 
G 
G 

Nordson  Corporation. 
Martin  A.  Allen. 
BDL  Holdings,  Inc. 

19984416 

G 
G 
G 

Martin  A.  Allen. 
Nordson  Corporation, 
htordson  Corporation. 

19984443 

G 
G 
G 

Danaher  Corporation. 
ITT  Industries,  Inc. 
ITT  Industries,  Inc. 

19984468 

G 
G 

Integrated  Electrical  Services,  Inc. 
James  B.  Stephens. 

G 

Davis  Electrical  Constructors,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  98-26029  Filed  9-28-98;  8:45  am] 
BILUNG  COOE  67SO-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
pubUshed  in  the  Federal  Register . 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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-17-AUG-98 

19983784 

G 

Parker-Hannifin  Corporation. 

G 

Fluid  Power  Industries,  Inc. 

G 

Fluid  Power  Industries,  Inc. 

18-AUG-98 

19983777 

G 

Zebra  Technologies  Corporation. 

G 

Eltron  International,  Inc. 

G 

Eltron  International,  Inc. 

199a':»876 

G 

Suiza  Foods  Corporation. 

-    _ 

G 

Horizon  Organic  Holding  Corporation. 

G 

Horizon  Organic  hMding  Corporation. 

ignaiecM 

G 

Arterial  Vascular  Engineering,  Inc. 

G 

C.R.  Bard,  Inc. 

G 

C.R.  Bard,  Inc. 

19983954 

G 

Cascades  Inc. 

G 

Stratton  Energy  Associates  Limited  Partnership. 

G 

Stratton  Energy  Plant. 

19983974 

G 

General  Electric  Company. 

G 

Medical  Protective  Corporation. 

G 

Medical  Protective  Corporation. 

19983983 

G 

Guardian  Royal  Exchange  pic. 

G 

ING  Groep  N.V. 

G 

ING  US  P&C  Corporation. 

19984062 

G 

United  States  Filter  Corporation. 

G 

Bruce  Burrows. 

G 

Hydrotech,  Inc. 

19984082 

G 

John  C.  Malone. 

G 

Tele-Communications,  Inc. 

G 

Tele-Communications,  Inc. 

19984086 

G 

MUD  Trust. 

G 

ERLY  Industries  Inc. 

G 

ERLY  California  Foods  Inc. 

19984096 

G 

Bayer  AG. 

G 

Scios  Inc. 

G 

Scios  Inc. 

19984098 

G 

Stryker  Corporation. 

G 

Creative  BioMolecules,  Inc. 

G 

Creative  BioMolecules,  Inc. 

19984100 

G 

COM  DEV  International  Ltd. 

G 

Oucommun  Incorporated. 

G 

3dbm,  Inc. 

19984102 

G 

Chase  Manhattan  Corporation  (The). 

G 

Newton  R.  Reynolds. 

G 

Production  Supply  Company,  Inc. 

19984104 

G 

The  Hartford  Financial  Services  Group,  Inc. 

_ 

G 

Stock  Trust,  governed  by  the  Third  Amended  Stock  Trust 

G 

MBL  Life  Assurance  Corporation. 

19984105 

G 

Halpem  Denny  Fund  II,  L.P. 

G 

E-Z  Serve  Corporation. 

G 

E-Z  Serve  Corporation. 

19984106 

G 

LVD  Invest  n.v. 

G 

IDEX  Corporation. 

G 

Strippit  Management  Co. 

19984107 

G 

Sunbelt  Automotive  Group,  Inc. 

G 

Boomershine  Automotive  Group. 

G 

Boomershine  Automotive  Group. 

19984108 

G 

WinStar  Communicatron,  Inc. 

G 

Bowne  &  Co.,  Inc. 

G 

Bowne  &  Co.,  Inc. 

19984110 

G 

Brambles  Industries  Limited. 

G 

Mr.  Edward  Hostetter. 

G 

Federal  Container  Corporation. 

19984112 

G 

Industrial  Holdings,  Inc. 

G 

A&B  Bolt  &  Supply,  Inc. 

G 

A&B  Bolt  &  Supply,  Inc. 

19984113 

G 

Trustmaric  Insurance  Company  (Mutual). 

G 

ReliaStar  Financial  Corp. 

G 

ReliaStar  Life  Insurance  Company. 

19984118 

G 

Gartner  Group,  Inc. 

G 

NETG,  Inc. 

G 

NETG,  Inc. 

19984119 

G 

Harcourt  General,  Inc. 

G 

NETG,  Inc. 
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No. 
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1»-AU6-98 


19984122 


19984127 
19984127 

19984148 


19983371 


19984002 


19984022 


19984068 


19984080 


19984083 


19984109 


19984120 


19984128 


19984129 


19984130 


19984140 


19984143 


19984146 


19984149 


19984150 


19984151 


19984152 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G. 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


NETG.  Inc. 

Budget  Group,  Inc. 

Ronald  D.  Romain. 

United  Leasing,  Inc. 

Standard  Management  Corporation. 

MC  Equities,  Inc. 

Midwestern  National  Lite  Insurance  company  of  Ohio. 

Adventist  Health  System  Healthcare  Corporation. 

Central  Texas  Medical  Center,  Inc. 

Central  Texas  Mednal  Center,  Inc. 

Ivan  E.  Modrovich. 

Dade  Behring  Holdings,  Inc. 

Dade  Behring  Inc. 

MarattK>n  Fund  Limited  Partnership  III. 

Junkurx:  Bros.  American  Lock  Co. 

Junkunc  Bros.  American  Lock  Co. 

Gregory  M.  Shepard. 

American  Intematnnal  Group,  Ina 

20th  Century  Industries. 

ConsoHdatXKi  Capital  Corporatioa 

W.E.  Boyette. 

Weicon  Management  Co. 

USFreightways  Corporatton. 

Davkl  L  McGowan. 

Glen  Moore  Transport  Inc. 

GMT  Services,  Inc. 

DDE  Investors,  LLC. 

Tracy  M.  Shepard. 

American  Intematkxial  Group,  Inc. 

20th  Century  Industries. 

GTE  Corporation. 

New  Cornpany  (fomierly  Puerto  Rico  Telephone  Conrpany). 

New  Company  (formerly  Puerto  Rkx)  Telephone  Company). 

Popular.  Inc. 

New  Company  (formerly  Puerto  Rk»  Tetephone  Company). 

New  Company  (formerly  Puerto  Rkx)  Tetephone  Company). 

Madteon  Deartx)m  Capital  Partners,  LP. 

Rakx)rp  Hokiings,  Inc. 

Beech-Nut  Nutritkxi  Corporatton. 

Kooringal  HokKngs  Curacao  N.V. 

Interrtatkxial  Thouroughbred  Breeders,  Inc. 

Garden  State  Race  Track,  Inc. 

Craig  O.  McCaw. 

Level  3  Commuracatkxis,  LLC. 

Level  3  ConYTHjnfeatkwis,  Inc. 

TransCoastal  Marine  Sennces,  Inc. 

Fred  E.  GaNander,  Jr. 

Dnkson  GMP  Intematkxial,  inc. 

Servtotos  y  Construcckxtes  Petroleras  Ventura.  C>. 

Ventura  Resources,  Inc. 

Dnkson  Marine,  Inc. 

ConsoNdatad  Graphks,  Ina 

Printing  Corporatkxi  of  America. 

Printing  Corporatton  of  America 

GokJer,  Thoma,  Cressey,  Rauner  Fund  V,  LP. 

Shaughnessy  Crane  Servtees,  Inc. 

Shaughnessy  Crane  ServKes,  Inc. 

Thomas  H.  Lee  Equity  Fund  III.  LP. 

Priscilla  B.  Rogers. 

Systems  Manufacturing  Corporatkm. 

United  Technotogies  Corporatton. 

AES  of  Houston.  LC. 

AES  of  Houston,  LC. 

SFX  Entertainment,  Inc. 

MagknMXks  Entertainment  Incorporated. 

Magk^works  Entertainment  Incorporated. 

United  TechrK)k)gies  Corporatkxi. 

Automata  Equipment  Sales  of  Norfolk,  Inc. 

AutomatK  Equipment  Sales  of  NoiMk,  Inc. 

United  Technologies  Corporatkxt 

Automate  Equipment  Sales  of  Roanoke,  Inc. 
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,_ 

G 

Automatic  Equipment  Sales  of  Roanoke,  Inc. 

19984153 

G 

United  Technologies  Corporation. 

G 

Automatic  Equipment  Sales  of  Va.,  Inc. 

G 

Automatic  Equipment  Sales  of  Va.,  Inc. 

19984154 

G 

United  Technologies  Corporation. 

G 

Automatic  Equipment  Sales  of  Washington,  Inc. 

G 

Automatic  Equipment  Sales  of  Washington,  Inc. 

19984155 

G 

United  Technologies  Corporation. 

G 

AES  of  Oklahoma,  Inc. 

G 

AES  of  Oklahoma,  Inc. 

19984156 

G 

United  Technologies  Corporation. 

G 

AES  of  South  Texas,  L.C. 

19984156 

G 

AES  of  South  Texas,  L.C. 

19984157 

G 

The  Walt  Disney  Company. 

G 

Ronald  A.  Unkefer. 

G 

First  Broadcasting  Company,  L.P. 

19984158 

G 

Chemical  Logistics  Corporation. 

G 

James  M.  Clepper. 

G 

Houston  Solvents  and  Chemicals  Co.,  Inc. 

G 

Dallas  Solvents  and  Chemfcals  Co.,  Inc.,  SS&C  Properties. 

G 

Dallas  Solvents  and  Chemkals  Co.,  Inc.                                  . 
Chemical  Logistics  Corporation. 

19984159 

G 

G 

Edward  H.  Pavlish. 

G 

ChemkxU  Solvents,  Inc.,  Pavlish  Real  Estate  HoUIng  Company. 

19984160 

G 

Chemical  Logistics  Corporatxm. 

G 

Brown  Chemkal  Company,  Inc. 

G 

Brown  Chemical  Company,  Brown  Realty,  Inc. 

19984161 

G 

Chemical  Logistics  Corporation. 

G 

Tiley  Family  L.L.C. 

G 

Tiley  Chemkxd  Company,  Inc. 

19984167 

G 

Vestar  Equity  Partners,  LP. 

G 

Pinnacle  Automation,  Inc. 

G 

McHugh  Software  lntematk>nal.  Inc. 

19984168 

G 

RehabCare  Group,  Inc. 

. 

193g4r69 

G 

Ronald  C.  Staut)er. 

G 

Therapeutk:  Systems,  Ltd. 

G 

Snyder  Communicatkms,  Inc.                        ' 

G 

Clinical  CommunKations  Group,  Inc. 

G 

Clink:al  Communk^atkms  Group,  Inc.                                     -      * 

19984170 

G 

Corey  A.  Kupersmith. 

G 

Snyder  Communications.  Inc. 

G 

Synder  Communkations,  Inc. 

19984179 

G 

Illinois  Tooi  Works,  Inc. 

G 

Mk*iael  A.  D'Amelio. 

G 

TACC  International  Corporatkxi. 

19984181 

G 

Fenway  Partners  Capital  Fund,  L.P. 

G 

Simmons  Hohjings,  Inc. 

G 

Simmons  HokJings,  Inc. 

20-AUG-98 

19983990 

G 

Equilease  Holding  Corporaton. 

G 

Vestar  Equity  Partners,  L.P. 

— 

G 

aark-Schwet)el  Holdings,  Inc. 

19984084 

G 

Amerian  Home  Products  CorporatkKi. 

- 

G 

Chiron  Corporation. 

G 

Chiron  Corjxxatkxi. 

21-AUG-98      

19984004 

G 

Stephen  H.  Winters. 

G 

Columt)ta  HCA  Health  Care  Corporation. 

G 

DeQueen  Health  ServKes,  Inc.  HCMH,  Inc.,  Chino  Comm.  Hosp. 

G 

Notami  Hosp  of  California,  Inc.,  Los  Robles  Regk>nai  Med  Ctr. 

19984139 

G 

Larry  Addington. 

G 

Zeigler  Coal  HoWing  Company.     ' 

G 

Zeigler  Coal  HoUing  Company. 

24-AUG-98      

19983735 

G 

GS  Capital  Partners  II.  LP. 
Ganv  Kieves. 

G 

G 

Anagram  International,  Inc. 

19983923 

G 

Hoak  Communicattons  Partners,  LP. 

G 

HousehoW  lntematk)nal.  Inc. 

G 

Color  Prelude,  Inc. 

19984042 

G 

SPX  Corporatton. 

G 

General  Signal  Corporatkxi. 

G 

General  Signal  Corporation. 

19984067 

G 

Vestor  Partners,  LP. 
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G 

Unitog  Company. 

G 

Unitog  Rental  Services.  Inc. 

G 

Mechanics  Unifomi  Rental  Co. 

19984081 

G 

Theodore  Baum. 

6 

Tele-Communications,  Inc. 

G 

TCI  of  Roanoke  Rapids,  Inc. 

19984088 

G 

Home-Products  Intemationat,  Inc. 

G 

Newell  Co. 

G 

Plastics,  Inc. 

19984092 

G 

Eastern  Environmental  Services.  Inc. 

G 

Kimmns  Corp. 

G 

Kimmins  Recycling  Corporatioa 

19984126 

G 

Nissen  Chemitec  Corporatioa 

Q 

Worthington  Industries,  Inc. 

G 

London  Industries,  Inc. 

19984136 

G 

Old  Dominion  Freight  Line.  Inc. 

G 

Owen  P.  Marsh. 

G 

Goggin  Tmck  Line  Company,  Inc. 

19984137 

G 

Bell  Atlantic  Corporation. 

G 

John  W.  Kkjge. 

G 

Metrome(to  Company. 

r 

19984141 

Q 

Consolidated  Graphics,  Inc. 

G 

M.  Francois  PinaulL 

G 

Rush  Press,  Inc.,  Arts  &  Crafts  Press,  Inc. 

19984145 

G 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  III,  LP. 

G 

Raycom  Mecia,  Inc. 

G 

Ekx)m  of  Ohto,  Inc. 

19984162 

G 

General  Electric  Company. 

G 

Hicks.  Muse,  Take  &  Furst  Equity  Fund  III,  LP. 

G 

Atrium  Corporatk)n. 

19984164 

G 

Vectura  Holding  Company  LLC. 

G 
G 

Blackstone  Dredging  Partners,  LP. 

Great  Lakes  Dredge  &  Dock  Corporatkm. 

. 

19984166 

G 

Intertaken  Investment  Partners,  LP. 

G 

OHP  NP,  LLC. 

G 

Nicolaus  Paper  Inc. 

19984177 

G 

Ocean  Group  pk:. 

Q 

Wttliam  LaMothe. 

G 

Road  King,  Inc.  and  SkyWng  Inc. 

19984187 

G 

Clear  Channel  Commuracations,  Inc. 

G 

J.  Albert  Dame. 

G 

Dame  Media,  Inc. 

19984189 

G 

Code,  Hennessy  &  Simmons  III,  LP. 

G 

Three  Cities  Fund,  II,  LP. 

G 

ValveCo  Inc. 

19984196 

G 

Ftorida  f*rogress  Corporation.                                        

G 

Rtohard  D.  Odte. 

G, 

Columbia  Steel  and  Metal  Company,  inc. 

19984197 

G 

Fkxkla  Progress  Corporatkxi. 

G 

Robert  A.  Levy. 

Q 

Columbia  Steel  and  Metal  Company,  Inc. 

G 

R&R  Equipment  Leasing  Company. 

19984198 

G 

SCF-IV,LP. 

G 

Charles  W.  Rint,  Jr.  Tmst  C-2. 

• 

G 

Flint  Resources  Company. 

19984199 

G 

Aderans  Co.,  Ltd. 

G 

Ronakj  0.  Perelnrtan. 

G 

General  Wig  Manufacturers,  Inc. 

19984200 

G 

Fingerttut  Companies,  Inc. 

G 

Paul  L  Baker  and  Altoe  C.  Baker. 

G 

Arizona  Mail  Order  Company,  Inc. 

19984202 

G 

Orgil,  Inc. 

Q 

Frederick  Trading  Company. 

Q 

Frederick  Trading  Company. 

19984250 

G 

Consolklatk)n  Capital  Corporatk)a 

G 

Joseph  M.  Ivey. 

' 

Q 

Ivey  Mechanical  Corporatkxi,  Ive/s  Inc. 

19984283 

G 

Steven  Lipson. 

G 

HA-LO  Industries,  Inc. 

G 

HA-LO  Industries,  Inc. 

19984284 

G 

HA-LO  Industries,  Inc. 
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G. 

Steven  Lipson. 

Q 

Lipson  Associates,  Inc.  d/b/a  Lipson  Alport  Glass  &  Associate. 

25-AUG-98. 

19983945 

G 
G 
G 

Security  National  Financial  Corporation. 
Consolidare  Enterprises,  Inc. 
Consolidare  Enterprises,  Inc. 

19984023 

G 
G 

Service  Corporation  International. 
American  Financial  Group,  Inc. 

_ 

G 

Arkansas  National  Life  Insurance  Company. 

G 

American  Datasource,  Inc. 

- 

G 
G 

International  Funeral  Associate,  Inc. 
American  Memorial  Life  Insurance  Company. 

, 

G 

Purple  Cross  Insurance  Agency,  Inc. 

19984024 

G 

American  General  Corporation. 

» 

G 
G 

Houston  Savings  Bank,  fsb. 

HSA  Residential  Mortgage  Servk^es  of  Texas,  Inc. 

19984039 

G 
G 
Q 

Swiss  Reinsurance  Company. 

Batoise-Holding. 

Batoise  U.S.  HoWings,  Inc.             -^ 

'    19984043 

G 
G 
G 
G 

Heritage  Fund  II,  L.P. 

Gary  Brown. 

One  White  Systems,  Inc. 

G.  Neil  Companies  Intemattonal,  Inc. 

19984044 

G 
G 
G 

Gary  Brown. 
Heritage  Fund  II,  L.P. 
20tti  Century  Piastres.  Inc. 

19984072 

G 
G 
G 

Brookskle  Capital  Partners  Fund,  LP. 
Steel  Dynamics,  Inc. 
Steel  Dynamres,  Inc. 

19984132 

G 
G 
Q 

Lemout  &  Hauspie  Speech  Products  N.V. 
Gtobalink.  Inc. 
Gkibalink,  Inc. 

19984135 

G 
G 
G 

FINOVA  Group  Inc.  (The). 
United  Credit  Corporatkjn. 
United  Credit  Corporatkw. 

19984182 

G 
G 
G 

General  Electric  Company. 
Lumbennens  Mutual  Casualty  Company. 
Kemper  Reinsurance  Company. 

19984185 

G 
G 
G 

Gerting-Konzem  Verisherungs-Beteiigungs  AG. 

EXOR  Group  S.A. 

ECOR-CRCInc. 

19984192 

G 
G 
G 

Superior  Sendees,  Inc. 

DonaW  E.  Hinz. 

Eagle  Environment,  Inc.,  Watson's  Rochester  Dispos  Inc. 

19984193 

G 
G 
G 

Superior  Servk»s,  Inc. 

Michael  C.  Hinz. 

Gopher  Disposal,  Inc.,  Watson's  Rochester  Disposal,  Inc. 

19984208 

G 
Q 
G 

Madison  Deartx>m  Capital  Partners  II,  L.P. 
Madison  Deartx)m  Capital  Partners,  LtP. 
Minot  HoWing  Corporatkjn. 

19984209 

G 
G 
G 

United  States  Filter  Coporatton. 
Unit  Instruments,  Inc. 
Unit  Instruments,  Ina 

19984210 

G 

Logitech  International  S.A. 

G 
G 

Jonathan  Gart>er  and  Bonnie  Fought. 
Connectix  Corporatton. 

19984216 

G 
G 
G 

The  Interpublk:  Group  of  Companies,  Inc. 
Intematk>nal  Publk:  Relatnns  pk:. 
International  Publk:  Relattons  pic. 

19984219 

G 
G 
G 

Genesis  Direct,  Inc. 
Cox  Enterprises,  Inc. 
Carol  Wright  Gifts,  Inc. 

19984220 

G 
G 
G 

Cox  Enterprises,  Inc, 
Genesis  Direct,  Inc. 
Genesis  Direct,  Inc. 

19984224 

G 
G 
Q 
G 
Q 

ConsolkJated  Graphics,  Inc. 

Rk*iard  L.  Royle. 

Royle  Communications  Group,  Inc. 

Royle  Enterprises,  L.L.P. 

Royle  Web  II  Limited  Partnership. 

19984225 

G 

ConsolMation  Capital  Corporatkm. 
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G 

Dennis  R.  Robinson. 

G 

Robinson  Mechanical  Company. 

19984227 

G 
Q 
G 
G 

FPL  Group,  Inc. 

Central  Maine  Power  Company. 

Central  Securities  Corp..  Cumberland  Securities  Cor. 

The  Union  Water  Power  Company. 

19984230 

G 
G 
G 

McMoRan  OH  &  Gas  Co. 
Freeport-McMoRan  Sulphur  Inc. 
Freeport-McMoRan  Sulphur  Inc. 

19984231 

G 
G 
G 

Heidrick  &  Struggles  International,  ln& 
Heidrick  &  Struggles.  Inc. 
Heidrick  &  Struggles,  Inc. 

19984235 

G 
G 
G 

Duane  Reade  Inc. 
Rock  Bottom  Stores,  Inc. 
Rock  Bottom  Stores,  Inc. 

19984236 

G 
G 
G 

Sidney  B.  DeBoer. 
William  N.  Hutchins. 
Hutchlns  Imported  Motors,  Inc. 

19984248 

G 
G 
G 

The  SKM  Equity  Fund  II,  LP. 
Stanford  Resources  (US)  Ltd. 
The  Paper  Factory  of  Wisconsin,  Inc. 

19984255 

G 
Q 
Q 

BASF  AktiengesellschafL 
Hoechst  AktiengesellischafL 
Hoechst  AktiengesellischafL 

19984259 

G 
G 
G 

The  SKM  Equity  Fund  II.  LP. 
Edwards  Enterprises. 
Edwards  Enterfxises. 

19984260 

G 
G 
G 

The  SKM  Equity  Fund  II.  LP. 
S.  Douglas  and  Rita  Sukeforth. 
Mkj  State  Machine  Products. 

19984263 

G 
G 
G 

Thomas  T.  Gore,  an  indhridual. 
Racal  Electroncs.  Pk:. 
Racal  Datacom.  Inc. 

19984264 

G 
G 
G 

ConsolkJated  Capital  Corporation. 

Thomas  Musser. 

Tri-M  Corporatkxi.  Tri-M  Infonnatton  Systems  Corp..  al. 

19984271 

G 
G 
G 

CMG  lnformatk)n  Sennce.  Inc. 
Hollywood  Entertainment  Corporation. 
Hollywood  Entertainment  Corjxxatmn. 

19984276 

G 
G 
G 

United  Rentals,  Inc. 
Joseph  Pustizzi,  Jr. 
Trico  Equipment,  Inc.,  Trico  Rentals,  Inc.,  Trk»  Credit  Corp. 

19984277 

Q 
G 
G 

Argotyche,  LP. 

PacifK-Siena  Research  Corporation. 

Pacific-Sierra  Research  Corfwatton. 

19984278 

G 
G 
G 

Olympus  Growth  Fund  II,  LP. 
Joint  Venture  Corporatkxi. 
Joint  Venture  Corporation. 

19984280 

G 
G 

Code,  Hennessy  &  Simmons  III,  LP. 

Code.  Hennessy  &  Simmons  Limited  Partnership. 

KBA  HoWing,  Inc. 

19984281 

G 
G 

Newman.  Ltd..  a  U.K.  pk:. 
Chester  C.  Davenport. 

G 

Envirotest  Systems  Corp. 

19984282 

G 
G 
G 

George  L  Argyros. 
1  ouis  H.  Lauch,  Jr. 
Kentucky  Bulking  Maintenance,  Inc. 

« 

19984287 

G 
G 
G 
G 

Charterhouse  Equity  Partners  II,  LP. 
Columbia/HCA  Healthcare  Corporatkxi 
Galen  of  West  Virginia,  Inc. 
Hoapitai  CorporatkHi  of  North  CaroNnS. 

26-AUG-98 

19984079 

G 
G 

Cargill,  Incorporated. 
Plantatk>n  Foods,  Inc. 

G 

Plantatkm  Foods.  Inc. 

19984133 

G 
G 

The  Hitchcock  Alliance. 

North  Country  Health  Systems,  Inc. 

G 

North  Country  Health  Systems,  Inc. 

19984165 

G 
G 
G 

Laportepk:. 
Inspec  Group  pte. 
Inspec  Group  pk:. 

19984175 

G 

George  S.  Hofmeister. 
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19984178 


27-AUG-98 


19984205 


19984218 


19984238 


19984245 


19984270 


19984116 


19984144 


19984229 


19984274 


19983818 


19983953 


19984060 


19984124 


19984147 


19984186 


19984188 


19984212 


19984215 


19984222 


19984226 


ET  req  status 


G 

G 

G 

G 

G 

G 

6 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G  . 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


MascoTech,  Inc. 

MascoTech  Coatings,  Inc. 

Stone  &  Webster,  Incorporated. 

William  J.  Blair,  III. 

Nordic  Warehouse,  Inc. 

Buckeye  Distribution  Company,  Inc. 

Nordic  Rail  Services,  Inc. 

Nordic  Transportation  Services,  Inc. 

Buckeye  Management,  Inc. 

American  Warehouses,  Inc. 

Nordic  Acquisitions,  Inc. 

Norhrop  Gaimman  Corporation. 

Inter-National  Research  Institute,  Inc. 

Inter-National  Research  Institute,  Inc. 

May  Department  Stores,  a  Delaware  Corporation. 

W.D.  Company,  Inc. 

Merchantile  Stores  Company,  Inc. 

Abbott  Laboratories. 

(-STAT  Corporation. 

i-STAT  Corporation 

Republic  Industries,  Inc. 

Bernard  Huberman. 

BLT  Enterprises  of  Oxnard,  Inc. 

McCown  De  Leeuw  &  Co.  IV.  L.P. 

Electronic  Manufacturing  Systems,  Inc. 

Electronic  Manufacturing  Systems,  Inc. 

HBO  &  Company. 

IMNET  Systems,  Inc. 

IMNET  Systems,  Inc. 

NationsRent,  Inc. 

Rodger  A.  Renzulli. 

High  Reach  Company,  Inc. 

Davel  Communications  Group,  Inc. 

Peoples  Telephone  Company ,^  Inc. 

Peoples  Telephone  Co.,  Inc. 

Davel  Communications  Group,  Inc. 

PhoneTel  Technologies,  Inc. 

PhoneTel  Technologies,  Inc. 

IBP,  Inc. 

Diversified  Food  Group,  LLC. 

Diversified  Food  Group,  LLC. 

Jerry  Zucker. 

Isolyser  Company,  Inc. 

Isolyser  Company,  Inc. 

Worid  Access,  Inc. 

Telco  Systems,  Inc. 

Telco  Systems,  Inc. 

Telefonos  de  Mexico,  S.A.  de  C.V. 

Carso  Global  Telecom.  S.A.  de  C.V. 

Prodigy  Communications  Corporation. 

WoridPort  Communications,  Inc. 

Gary  Winnick. 

Campuslink  Communications  Systems,  Inc. 

Larry  C.  Morgan. 

Anthony  J.  and  Roberta  A.  Michel. 

Michel  Tire  Co. 

Tele-Communications,  Inc. 

IDS/Jones  Growth  Partners  II,  LP. 

IDS/ Jones  Growth  Partners. 

Michael  E.  Pulitzer. 

The  Hearst  Trust. 

Hearst-Argyle  Television,  Inc. 

Welsh,  Carson,  Anderson  &  Stowe,  VI,  LP. 

Welsh,  Carson,  Anderson  &  Stowe,  VI,  L.P. 

NHR. 

Fremont  General  Corporation. 

WellPoint  Health  Networks  Inc. 

UNICARE  Specialty  Services,  Inc. 

R&B  Falcon  Corporation. 

Lovencte  J.  Gambarella,  Jr. 

G  &  B  Marine,  Inc. 
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G 

G  &BTugs.  Inc. 

19984239 

G 
G 
G 

Merck  &  Co.  Inc. 
Eastman  Kodak  Company. 
NanoSystems  L.L.C. 

19984251 

G 
G 

G 

The  Health  Alliance  of  Greater  Cincinnati. 
Fort  Hamilton-Hughes  Healthcare  Corporatton. 
Fort  Hamilton-Hughes  Healthcare  Corporation. 

19984254 

G 
G 
G 

Schuff  Steel  Company. 
Wayne  Harris. 
Six  Industries,  Inc. 

19984266 

G 
G 
G 

Lonnie  C.  Poole.  Jr. 
Thomas  C.  Cannon. 
Trans  Waste  Services.  Inc. 

19984279 

G 
G 

Sara  Lee  Corporation. 
Quaker  Oats  Company  (The). 

' 

__ 

G 

Continental  Coflee  Products  Company. 

19984288 

G 

WinStar  Communications,  Inc. 
Cellular  Vision  USA.  Inc. 
CellularVision  of  New  York.  L.P. 

19984291 

G 
G 
G 

Dawson  Production  Services.  Inc. 
Heliums  Services  II. 
Heliums  Services  II. 

19984293 

G 
G 
G 

Fenway  Partners  Capitals  Fund.  LP. 
New  Creative  Enterprises,  Inc. 
New  Creative  Enterprises.  Inc. 

-> 

19984295 

G 
G 
G 

Pentacon,  Inc. 

West  Coast  Aero  Products  Holding  Corp. 

West  Coast  Aero  Products  Holding  Corp. 

19984301 

G 
G 
G 

Aviation  Sales  Company. 

Primark  Corporation. 

Triad  International  Maintenance  Corporatkw. 

19984302 

G 
G 
G 

Cox  Enterprises.  Inc. 

DWI  Acquisition  Corporation. 

DWI  Acquisition  Corjwration. 

19984306 

G 
G 
G 

FS  Equity  Partners  III.  LP. 
Thomas  H.  Lee  Equity  Partners.  LP. 
Cinnatx)n  International.  Inc. 

19984306 

G 
G 
G 

Hoechst  AG. 

J.  Roger  Lumsden. 

Pye-Barker  Welding  Supply  Company. 

- 

19984308 

G 
G 
G 

Bericshire  Cmise  Hokjings  LLC. 

Phillip  Levine. 

On-Board  Media.  Inc..  Cruise  Mgnt  Intl.  Inc..  Boxer  Medialnc. 

19984309 

G 
G 
G 

Continental  AG. 
ITT  Industries.  Inc. 
ITT  Industries,  Inc. 

19984364 

G 
G 
G 

The  Metzler  Group.  Inc. 
Peterson  Consulting  L.L.C. 
Peterson  Consulting  L.L.C. 

FOR  FURTHER  INFORMATION  CONTACT:             FEDERAL  TRADE  COMMISSION                consent  agreement  an  the  terms  of  the 
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Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  22. 1998),  on 
the  World  Wide  Web.  at  "http:// 
www.flc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  frt)m  the 
FTC  Public  Reference  Room.  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  PubUc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Conunission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  The  Draft  Complaint, 
PropoMd  Consent  Order,  and  Asset 
Maintenance  Agreement  to  Aid  Public 
Comment 


L  Introductiim 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Albertson's.  Inc. 
("Albertson's"),  Locomotive  Acquisition 
Corporation  ("Locomotive"),  Buttrey 
Food  and  Drug  Store  Company 
("Buttrey"),  and  FS  Equity  Partners  H. 
LP.  ("FS  Equity  Partiiers")(collectively 
"the  proposed  Respondents")  an 
Agreement  Containing  Consent  Order 
("the  proposed  consent  order")  and  an 
Asset  Maintenance  Agreement. 
Locomotive  is^  wholly-owned 
subsidiary  of  Albertson's,  and  FS  Equity 
Partners  owns  a  majority  of  the  voting 
seciuities  of  Buttrey.  The  proposed 
consent  order  is  designed  to  remedy 
likely  anticompetitive  effects  arising 
from  Albertson's  and  Locomotive's 
proposed  acquisition  of  the  outstanding 
shares  of  Buttrey. 

n.  Description  of  the  Parties  and  the 
Proposed  Acquisition 

Albertson's,  a  Delaware  corporation 
headquartered  in  Boise.  Idaho,  operates 
approximately  916  supermarkets  in  23 
Western.  Midwestern,  and  Southern 
states.  Albertson's  supermarkets  operate 
under  the  "Albertson's"  and  "Max  Food 
and  Drug"  trade  names.  In  the  states 


where  Albertson's  competes  with 
Buttrey,  Albertson's  operates  nine 
supermarkets  in  Montana  (eight  directly 
compete  with  Buttrey  stores)  and  nine 
supermarkets  in  Wyoming  (seven 
directly  compete  with  Buttrey  stores). 
Albertson's  total  sales  for  the  fiscal  year 
ending  January  29, 1998,  were 
approximately  $14.7  billion.  At  this 
time,  based  on  total  sales,  Albertson's  is 
the  fourth  largest  supermarket  chain  in 
the  United  States. 

Buttrey,  a  Delaware  corporation 
headquartered  in  Great  Falls,  Montana, 
operates  44  supermarkets  in  Montana, 
Wyoming,  and  North  Dakota.  Buttrey 
operates  supermarkets  under  the 
"Butti«y  Big  Fresh,"  "Buttrey  Food  k 
Drug,"  and  "Buttrey  Fresh  Foods"  trade 
names.  Buttrey's  total  sales  for  the  fiscal 
year  ending  January  31, 1998,  were 
$391.4  million.  FS  Equity  Partners  owns 
50.8%  of  the  outstanding  shares  of 
Buttrey  and  is  the  ultimate  parent 
entity.  Freeman  Spogli  &  Co.,  Inc.,  an 
investment  firm,  is  the  general  partner 
of  FS  Equity  Partners. 

On  or  about  January  19. 1998, 
Albertson's  and  Locomotive  entered 
into  an  Agreement  and  Plan  of  Merger 
("the  proposed  acquisition")  with 
Buttrey  to  acquire  through  a  cash  tender 
offiar  all  of  the  outstanding  common 
stock  of  Buttrey  for  $15.50  per  share. 
Albertson's  will  also  assume  Buttrey's 
debt  obligations,  llie  total  value  of  the 
proposed  acquisition,  including  debt 
obligations,  is  approximately  $174 
million. 

m.  The  Draft  Complaint 

The  draft  complaint  accompanying 
the  proposed  consent  order  alleges  that 
the  proposed  acquisition  under  which 
Albertson's  and  Locomotive  would 
acquire  all  of  the  outstanding  shares  of 
Buttrey  violates  Section  5  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  45.  The  draft  complaint  also 
alleges  that  the  proposed  acquisition 
would,  if  consummated,  substantially 
lessen  competition  in  violation  of 
Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18.  and  Section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45. 

The  draft  complaint  alleges  that  the 
relevant  line  of  commerce  [i.e.,  the 
product  market)  is  the  retail  sale  of  food 
and  grocery  items  in  supermarkets. 
Supermarkets  provide  a  distinct  set  of 
products  and  services  for  consumers 
who  desire  to  one-stop  shop  for  food 
and  grocery  products.  Supermarkets 
carry  a  full  line  and  wide  selection  of 
both  food  and  nonfood  products 
(typically  more  than  10,000  different 
stock-keeping  units  ("SkUs"))  as  well  as 
a  deep  inventory  of  those  SKUs.  In  order 


to  accommodate  the  large  nimiber  of 
food  and  nonfood  products  necessary 
for  one-stop  shopping,  supermarkets  are 
large  stores  that  typically  have  at  least 
10,000  square  feet  of  selling  space. 

Supermarkets  compete  primarily  with 
other  supermarkets  that  provide  one- 
stop  shopping  for  food  and  grocery 
products.  Supermarkets  primarily  base 
their  food  and  grocery  prices  on  the 
prices  of  food  and  grocery  products  sold 
at  nearby  supermarkets.  Supermarkets 
do  not  regularly  price-check  food  and 
grocery  products  sold  at  other  types  of 
stores  and  do  not  significantly  change 
their  food  and  grocery  prices  in 
response  to  prices  at  other  types  of 
stores.  Most  consumers  shopping  for 
food  and  grocery  products  at 
supermarkets  are  not  likely  to  shop 
elsewhere  in  response  to  a  small  price 
increase  by  supermarkets. 

Retail  stores  other  than  supermaricets 
that  sell  food  and  grocery  products, 
such  as  neighboriiood  "mom  k  pop" 
grocery  stores,  convenience  stores, 
specialty  food  stores  (e.g.,  seafood 
markets,  bakeries,  etc.),  club  stores, 
military  commissaries,  and  mass 
merchants,  do  not  effectively  constrain 
prices  at  supermarkets  because  they 
operate  significantly  different  retail 
formats.  None  of  these  atona  offers  a 
supermariiet's  distinct  set  of  products 
and  services  that  enable  consumers  to 
one-stop  shop  for  food  and  grocery 
products. 

According  to  the  draft  complaint,  the 
relevant  sections  of  the  country  (i.e.,  the 
geographic  markets)  in  which  to  analyze 
me  acquisition  of  Buttrey  by  Albertson's 
and  Locomotive  are  the  areas  in  and 
near  following  cities  and  tovras:  (a) 
Billings.  Montana:  (b)  Bonman, 
Montana,  (c)  Butte.  Montana;  (d)  Great 
Falls.  Montana;  (e)  Helena.  Montana:  (f) 
Missoula.  Mcmtana;  (g)  Casper. 
Wyoming:  (h)  Cheyenne.  Wyoming;  (I) 
Cody,  Wyoming;  (j)  Gillette.  Wyoming; 
and  (k)  Laramie.  Wyoming. 

According  to  the  draft  complaint,  the 
relevant  markets  are  highly 
concentrated,  whether  measured  by  the 
Herfindahl-Hirschman  Index 
(commonly  referred  to  as  "HHI")  or  by 
two-firm  and  four-firm  concentration 
ratios.^  The  acquisition  would 
substantially  increase  concentration  in 
each  market.  Albertson's  and  Buttrey 
have  a  combined  market  share  of  more 
than  35%  in  each  geographic  market. 
The  post-acquisition  HHIs  in  the 
geographic  markets  range  from  2.264  to 
10.000. 


'  The  HHI  is  a  measurement  of  market 
concentration  calculated  by  summing  the  squares  of 
the  individual  market  shares  of  all  the  participants. 
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Albertson's  and  Buttrey  are  direct 
competitors  in  every  geographic  market. 
According  to  the  draft  complaint, 
Albertson's  and  Locomotive's  proposed 
acquisition  of  Buttrey,  if  consummated, 
may  substantially  lessen  competition  in 
the  relevant  markets  by  eliminating 
direct  competition  between 
supermarkets  owned  or  controlled  by 
Albertson's  and  supermarkets  owned  or. 
controlled  by  Buttrey;  by  increasing  the 
likelihood  that  Albertson's  will 
imilaterally  exercise  market  power;  or 
by  increiising  the  likelihood  of,  or 
facilitating,  collusion  or  coordinated 
interaction  among  the  remaining 
supermarket  firms.  Each  of  these  effects 
increases  the  likelihood  that  the  prices 
of  food,-groceries  or  services  will 
increase,  and  the  quality  and  selection 
of  food,  groceries  or  services  will 
decrease,  in  the  relevant  sections  of  the 
country.  According  to  the  draft 
complaint,  entry  is  difficult  and  would 
not  be  timely,  likely,  or  sufficient  to 
prevent  anticompetitive  effects  in  the 
relevant  geographic  markets. 

IV.  Temu  of  the  Agreanent  Containing 
Consent  Order,  i.e.,  the  Propoaed 
Consent  Order 

The  proposed  consent  order  attempts 
to  remedy  the  Commission's 
competitive  concerns  about  the 
proposed  acquisition.  Under  the  terms 
of  the  proposed  consent  order,  the 
proposed  Respondents  must  divest 
fifteen  specific  supermarkets  in  the 
relevant  markets.  Six  of  the 
supermarkets  that  the  proposed 
Respondents  must  divest  are  currently 
owned  and  operated  by  Albertson's  (of 
which  five  operate  under  the 
"Albertson's"  banner  and  one  operates 
under  the  "Max"  banner)  and  nine  of 
the  supermarkets  are  ciurently  owned 
and  operated  by  Buttrey  (of  which  two 
operate  under  the  "Buttrey  Big  Fresh" 
banner  and  seven  operate  under  the 
"Buttrey  Fresh  Foods"  banner).  The 
proposed  Respondents  must  divest 
thirteen  supermarkets  to  Smith's  Food  & 
Drug  Centers,  Inc.  ("Smith's"),  a  wholly- 
owned  subsidiary  of  Fred  Meyer,  Inc., 
and  two  supermarkets  to  Supervalu 
Holdings,  Inc.,  a  wholly-owned 
subsidiary  of  Supervalu,  Inc. 
(collectively  "Supervalu").  The  specific 
supermarkets  that  the  proposed 
Respondents  must  divest  to  Smith's  and 
Supervalu  are  listed  below. 

The  Commission's  goal  in  evaluating 
possible  purchasers  of  divested  assets  is 
to  maintain  the  competitive 
environment  that  exists  prior  to  the 
merger.  When  divestitiu*e  is  an 
appropriate  remedy  in  a  supermarket 
merger,  the  Commission  requires  the 
merging  parties  to  find  a  buyer  for  the 


divested  stores.  A  proposed  buyer  must 
not  itself  present  competitive  problems. 
For  example,  the  Commission  is  less 
likely  to  approve  a  buyer  that  already 
has  a  large  retail  presence  in  the 
relevant  geographic  area  than  a  buyer 
without  such  a  presence.  The 
Commission  is  satisfied  that  the 
purchasers  presented  by  the  parties  are 
well  qualified  to  run  the  divested  stores 
and  pose  no  separate  competitive  issues. 

Although  a  supermarket  chain  is  the 
proposed  purchaser  in  many  of  the 
markets  in  this  matter,  this  does  not 
represent  a  Commission  position  that 
only  large  chains  can  be  competitive  in 
the  supermarket  business.  Indeed,  in 
several  cases  during  the  last  few  years, 
supermarkets  required  to  be  divested  as 
a  result  of  a  Commission  merger 
investigation  have  been  sold  to 
independent  store  operators  (often  with 
financial  support  from  a  wholesaler). 
See  Jitney- Jungle  Stores  of  America, 
Inc.,  Docket  No.  C-3784  (1998), 
Koninklijke  Ahold  nv.  122  F.T.C.  248 
(1996),  Schnuck  Markets,  Inc.,  119 
F.T.C.  798  (1995),  Schwegmann  Giant 
Super  Markets,  Inc.,  119  F.T.C.  783 
(1995),  Red  Apple  Companies.  Inc.,  119 
F.T.C.  273  (1995).  With  respect  to  the 
proposed  divestiture  in  this  matter,  the 
proposed  piuchaser  in  Casper, 
Wyoming  is  Supervalu,  Inc.,  itself  a 
supplier  of  independent  grocers.   • 

Under  the  terms  of  the  proposed 
consent  order,  the  proposed 
Respondents  must  divest  thirteen 
supermarkets  to  Smith's  and  two 
supermarkets  to  Supervalue  either 
within  ten  days  after  the  date  on  which 
Albertson's  and  Locomotive  complete 
their  proposed  acquisition  of  the 
outstanding  shares  of  Buttrey  or  four 
months  after  the  date  the  proposed 
Respondents  have  signed  the  proposed 
consent  order,  whichever  is  earlier. 
Alternatively,  the  proposed 
Respondents  shall  divest  the 
supermarkets  to  another  acquirer  that 
receives  the  prior  approval  of  the 
Commission  within  three  months  after 
the  proposed  consent  order  becomes 
final.  A  sale  to  Smith's  must  be  in 
accordance  with  the  agreement  between 
Albertson's  and  Smith's  dated  August 
10, 1998.  A  sale  to  Supervalue  must  be 
in  accordance  with  the  agreement 
between  Albertson's  and  Supervalu 
dated  August  12, 1998.  Supervalu 
cannot  sell  either  of  the  two  divested 
supermarkets  within  three  years  of 
when  the  proposed  consent  order 
becomes  final  to  anyone  without  the 
prior  approval  of  the  Conunission.  If  the 
proposed  Respondents  fail  to  satisfy  any 
of  the  divestiture  provisions,  the 
Conunission  may  appoint  a  trustee  to 


divest  supermarkets  to  satisfy  the  terms 
of  the  proposed  consent  order. 

Eight  of  the  supermarkets  that  the 
proposed  Respondents  must  divest  are 
located  in  Montana — ^two  in  Billings, 
two  in  Butte,  and  one  each  in  Bozeman, 
Great  Falls,  Helena,  and  Missoula. 
Seven  of  the  supermarkets  that  the 
proposed  Respondents  must  divest  are 
located  in  Wyoming — ^two  in  Casper, 
two  in  Cheyenne,  and  one  each  in  Cody, 
Gillette,  and  Laramie. 

The  thirteen  supermarkets  that  the 
proposed  Respondents  must  divest  to 
Smith's  in  accordance  with  the 
^agreement  between  Albertson's  and 
Smith's  dated  August  10, 1998,  are  the 
following: 

1.  Buttery  store  no.  3925  operating 
under  the  "Buttrey  Big  Fresh"  trade 
name,  which  is  located  at  1601 
Marketplace  Drive.  Great  Falls,  MT 
59404  (Cascade  County). 

2.  Buttery  store  no.  3934  operating 
imder  the  "Buttrey  Big  Fresh"  trade 
name,  which  is  located  at  2825  West 
Main  Street,  Bozeman,  MT  59715 
(Gallatin  County). 

3.  Buttery  store  no.  3824  operating 
under  the  "Buttrey  Fresh  Foods"  trade 
name,  which  is  located  at  1000  Boulder 
Avenue,  Helena,  MT  59601  (Lewis  and 
Clerk  County). 

4.  Albertson's  store  no.  226  operating 
imder  the  "Albertson's"  trade  name, 
which  is  located  at  1906  Brooks  Street, 
Missoula.  MT  59801  (Missoula  County). 

5.  Buttery  store  no.  3930  operating 
imder  the  "Buttrey  Fresh  Foods"  trade 
name,  which  is  located  at  3745  Harrison 
Avenue.  Butte.  MT  59701  (Silver  Bow 
County). 

6.  Buttery  store  no.  3985  operating 
under  the  "Buttrey  Fresh  Foods"  trade 
name,  which  is  located  at  600  South 
Excelsior  Street,  Butte,  MT  59701 
(Silver  Bow  County). 

7.  Albertson's  store  no.  209  operating 
imder  the  "Albertson's"  trade  name, 
which  is  located  at  1633  Grand  Avenue, 
Billing,  MT  59102  (Yellowstone 

County). 

8.  Albertson's  store  no.  232  operating 
imder  the  "Albertson's"  trade  name, 
which  is  located  at  1531  Main  Street, 
Billings,  MT  59101  (Yellowstone 

County). 

9.  Albertson's  store  no.  805  operating 
under  the  "Albertson's"  trade  name, 
which  is  located  at  1209  15th  Street, 
Laramie,  WY  82070  (Albany  County). 

10.  Buttery  store  no.  3855  operating 
under  the  "Buttrey  Fresh  Foods"  trade 
name,  which  is  located  at  906  Camel 
Drive.  GiUette,  WY  82716  (Campbell 
County). 

11.  Albertson's  store  no.  863  operating 
under  the  "Albertson's"  trade  name, 
which  is  located  at  3745  E.  Lincoln 
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Way,  Cheyenne,  WY  82001  (Laramie 
County). 

12.  Albertson's  store  no.  1804 
operating  under  the  "Max"  trade  name, 
which  is  located  at  1600  E.  Pershing 
Blvd.,  Cheyenne,  WY  82001  (Laramie 
Coimty). 

13.  Buttery  store  no.  3941  operating 
under  the  "Buttrey  Fresh  Foods"  trade 
name,  which  is  located  at  1526  Rumsey 
Avenue,  Cody,  WY  82414  (Park 
County). 

The  two  supermarkets  that  the 
proposed  Respondents  must  divest  to 
Supervalu  in  accordance  with  the 
agreement  between  Albertson's  and 
Supervalu  dated  August  12, 1998,  are 
the  following: 

1.  Buttery  store  no.  3872  operating 
under  the  "Buttrey  Fresh  Foods"  trade 
name,  which  is  located  at  2101  East 
12th  Street,  Casper,  WY  82601  (Natrona 
County). 

2.  Buttery  store  no.  3878  operating 
under  the  "Buttrey  Fresh  Foods"  trade 
name,  which  is  located  at  4075  Cy 
Avenue.  Caspter,  WY  82601  (Natrona 
County). 

For  a  period  of  ten  years  from  the  date 
the  proposed  consent  order  becomes 
final,  the  proposed  Respondents  are 
proLibited  from  acquir^g,  without  prior 
notice  to  the  Commission,  supermarket 
assets  located  in,  or  any  interest  (such 
as  stock)  in  any  entity  that  owns  or 
operates  a  supermarket  located  in. 
Cascade,  Gallatin,  Lewis  and  Clerk, 
Missoula.  Silver  Bow,  and  Yellowstone 
coimties  in  Montana,  and  Albany, 
Campbell,  Laramie,  Natrona,  and  Park 
counties  in  Wyoming.  This  provision 
does  not  prevent  the  proposed 
Respondents  from  constructing  new 
supermarket  facilities  on  their  own;  nor 
does  it  prevent  the  proposed 
Respondents  from  leasing  facilities  not 
operated  as  supermarkets  within  the 
previous  six  months. 

For  a  period  of  ten  years,  the 
proposed  consent  order  also  prohibits 
the  proposed  Respondents  from  entering 
into  or  enforcing  any  agreement  that 
restricts  the  ability  of  any  person  that 
acquires  any  supermarket,  any  leasehold 
interest  in  any  supermarket,  or  any 
interest  in  any  retail  location  used  as  a 
supermarket  on  or  after  January  1, 1998, 
to  operate  a  supermarket  at  that  site  if 
such  supermarket  was  formerly  owned 
or  operated  by  the  proposed 
Respondents  in  Cascade,  Gallatin,  Lewis 
and  Clark,  Miraoula,  Silver  Bow,  and 
Yellowstone  counties  in  Montana,  and 
Albany,  Campbell,  Laramie,  Natrona, 
and  Park  counties  in  Wyoming.  In 
addition,  the  proposed  Respondents 
may  not  remove  any  equipment  from  a 
supermarket  they  own  or  operate  in 
these  counties  prior  to  a  sale,  sublease. 


assignment,  or  change  in  occupancy  in 
these  counties,  except  in  the  ordinary 
course  of  business,  or  except  as  part  of 
any  negotiation  for  a  sale,  sublease, 
assignment,  or  change  in  occupancy  of 
such  supermarket. 

The  proposed  Respondents  are 
required  to  provide  to  the  Commission 
a  report  of  compliance  with  the 
proposed  consent  order  within  thirty 
(30)  days  following  the  date  on  which 
they  signed  the  proposed  consent,  every 
thirty  (30)  days  thereafter  until  the 
divestitures  are  completed,  and 
annually  for  a  period  of  ten  years.  The 
obligations  of  FS  Equity  Partners  imder 
the  proposed  consent  order  will 
terminate  upon  consummation  of  the 
proposed  acquisition  between 
Albertson's,  Locomotive,  and  Buttrey. 

V.  Terms  of  the  Asset  Maintenance 
Agreement 

The  proposed  Respondents  also 
entered  into  an  Asset  Maintenance 
Agreement.  Under  the  terms  of  the  Asset 
Maintenance  Agreement,  from  the  time 
Albertson's  and  Locomotive  acqiiire  the 
outstanding  stock  of  Buttrey  until  the 
divestitures  have  been  completed,  the 
proposed  Respondents  must  maintain 
the  viability,  competitiveness  and 
marketability  of  the  assets  to  be 
divested,  and  must  not  cause  their 
wasting  or  deterioration,  and  cannot 
sell,  transfer,  or  otherwise  impair  their 
marketability  or  viability.  The  Asset 
Maintenance  Agreement  specifies  these 
obligations  in  detail.  The  obligations  of 
FS  Equity  Partners  under  the  Asset 
Maintenance  Agreement  will  terminate 
upon  consimmiation  of  the  proposed 
acquisition  between  Albertson's, 
Locomotive,  and  Buttrey. 

VI.  Opportunity  for  Public  Comment 

The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  consent 
order. 

By  accepting  the  proposed  consent 
order  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved,  llie  purpose 
of  this  analysis  is  to  invite  public 
comment  on  the  proposed  consent 
order,  including  the  proposed  sale  of 
supermarkets  to  Smith's  and  Supervalu, 
to  aid  the  Commission  in  its 
determination  of  whether  it  should 


make  final  the  proposed  consent  order 
contained  in  the  agreement.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  proposed 
consent  order  or  the  Asset  Maintenance 
Agreement,  nor  is  it  intended  to  modify 
the  terms  of  the  proposed  consent  order 
or  Asset  Maintenance  Agreement  in  any 
way. 

By  direction  of  the  Commission. 

Donald  S.  Oaric, 

Secretary. 

(PR  Doc  98-26028  Filed  9-2&-a8: 8:45  am] 

HUMQ  OOOE  STIS-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  afuJ 
Reeearch 

Notice  of  MeeUnga 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C..  Appendix  2)  annoimcement  is 
made  of  tne  following  advisory 
subcommittees  scheduled  to  meet 
during  October  1998: 

Name:  Health  Services  Research  Initial 
Review  Group  (Subcommittees:  Health 
Systems  Resmrch.  Health  Can  Quality  and 
Efiectiveness  Research). 

Date  and  Time:  October  6, 1098, 8:30  a.m. 

I^ace:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

aMD  October  6, 8:30  a.m.  to  8:45  a.m. 
osed  for  remainder  of  meetings. 
Purpose:  The  Health  Systems  Research 
SulKximmittee  is  charged  with  the  initial 
review  of  research  applicatioDS'ralating  to 
cost  and  financing  of  health  care,  healm  care 
markets,  organizational  and  delivery  system 
issues,  and  the  provider  woikforce.  Hie 
Health  Care  Quality  and  Effisctiveness 
Research  Subcommittee  is  charged  with  the 
initial  review  of  research  applications 
relating  to  clinical  outcomes  and 
effectiveness,  quality  and  cost-effsctiveness 
of  health  care,  effectiveness  research, 
evidence-based  medicine,  and  quality  of  care 
research. 

Agenda:  The  open  sessions  of  these 
meetings  on  October  6,  from  8:30  a.m.  to  8:45 
a.m.,  will  be  devoted  to  business  meetings 
covering  administrative  matters  and  reports. 
Dtiring  the  closed  sessions,  the 
Subcommittees  will  be  reviewing  research 
and  demonstration  grant  applicadons  relating 
to  the  delivery  organization,  and  financing  of 
health  services.  In  accordance  with  the 
Federal  Advisory  Committee  Act,  section 
10(d)  of  5  U.S.C.  Appendix  2  and  5  U.S.C, 
S52b(c)(6],  the  Administrator,  AHCPR,  has 
made  a  formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 
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Anyone  wishing  to  obtain  rosters  of 
members,  minutes  of  the  meetings,  or  other 
relevant  information  should  contact  Jenny 
Griffith,  Ck)mmittee  Management  Officer, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400,  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone  (301)  594-1449  ext.  1634. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 
John  M.  Eisenberg,  M.D., 
Administrator. 
[FR  Doc.  98-25896  Filed  9-28-98;  8:45  am) 

WLUNQ  CODE  416ft-«0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control  (AQPC). 

Times  and  Dates:  1:30  p.m.-5:30  p.m., 
October  20, 1998.  8:30  a.m.-3:30  p.m., 
October  21, 1998. 

Place:  Holiday  Inn  Select  Atlanta-Decatur 
Hotel  &  Conference  Plaza,  130  Clairemont 
Avenue,  Decatur,  Georgia  30030. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  Committee  advises  and 
makes  recommendations  to  the  Secretary,  the 


Assistant  Secretary  for  Health,  and  the 
Director,  CDC,  regarding  feasible  goa^  for  the 
prevention  and  control  of  injury.  The 
Committee  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities,  and  reviews  progress  toward  injury 
prevention  and  control.  The  Committee 
provides  advice  on  the  appropriate  balance 
and  mix  of  intramural  and  extramural 
research,  including  laboratory  research,  and 
provides  guidance  on  intramural  and 
extramural  scientific  program  matters,  both 
present  and  future,  particularly  from  a  long- 
range  viewpoint.  The  Committee  provides 
second-level  scientific  and  programmatic 
review  for  applications  for  research  grants, 
cooperative  agreements,  and  training  grants 
related  to  injury  control  and  violence 
prevention,  and  reconmiends  approval  of 
projects  that  merit  further  consideration  for 
funding  support.  The  Committee 
recommends  areas  of  research  to  be 
supported  by  contracts  and  provides  concept 
review  of  program  proposals  and 
announcements. 

Matters  to  Be  Discussed:  The  Science  and 
Program  Review  Work  Group  (SPRWG)  will 
meet  from  1:30  p.m.  to  5:30  p.m.  on  October 
20, 1998,  to  discuss  (1)  outcome  of  the 
August  11-12  ACIPC  meeting;  (2)  grant 
awards  for  fiscal  year  1998;  (3)  upcoming 
program  announcements;  (4)  extramural 
grant  review  process;  and  (5)  progress  on 
standing  Work  Group  issues.  On  October  21, 
1998,  from  8:30  a.m.  to  3:30  p.m.,  the  full 
Committee  will  meet  to  discuss  (1)  an  update 
from  the  Director,  National  Center  for  Injury 
Prevention  and  Control  (NQPC);  (2)  an 
update  on  Safe  America  and  Partnership 
Council;  (3)  a  report  from  SPRWG  regarding 
the  October  20  oversight  meeting;  (4)  national 
injury  research  agenda  issues;  and  (5)  a 
presentation  on  NQPC's  traumatic  brain 
injury  program  and  spiral  cord  injury 
registries. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Annual  Burden  Estimates 


Contact  Person  for  More  Information:  Mr. 
Thomas  E.  Blakeney,  Executive  Secretary, 
AQPC,  NCIPC,  CDC,  4770  Buford  Highway, 
NE,  M/S  K61,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-1481. 

Dated:  September  22. 1998. 
Carolyn  J.  Russell. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  98-25970  Filed  9-28-98;  8:45  ami 

BHJJNG  CODE  41S9-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Quarterly  Performance  Report, 
ORR-6. 

OMB  No.;  0970-0036. 

Description:  Data  gathered  from  the 
Quarterly  Performance  Report  (Form 
ORR-6)  are  used  by  ORR  to  estimate  the 
number  of  months  of  Refugee  Cash 
Assistance  (RCA)  and  Refugee  Medical 
Assistance  (RMA)  that  ORR  can  provide 
based  on  appropriations;  to  determine 
priorities,  and  standards,  budget 
requests,  and  assistance  policies;  to 
analyze  data  on  service  caseloads  and 
program  outcomes  in  order  to  monitor 
performance;  and  to  compute  refugee 
medical  assistance  (RMA)  utilization 
rates. 

Respondents:  State,  Local  or  Tribal 
Govt. 


Instnjment 


Program  Estimates  (CMA) 


Number  of 
respondents 


48 


Number  of 
responses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


3.875 


Total  txir- 
den  hours 


744 


Estimated  Total  Annual  Burden 
Hours:  744. 

Additional  Informatidn 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Information  Services. 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 


between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following: 


Dated:  September  22, 1998. 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project,  725 1 7th  Street. 
NW..  Attn:  Ms.  Wendy  Taylor. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  98-25899  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0751] 

Biosera,  Inc.;  Revocation  of  U.S. 
License  No.  1059 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  estabUshment  license 
(U.S.  License  No.  1059}  and  the  product 
license  issued  to  Biosera,  Inc.,  for  the 
manufacture  of  Source  Plasma.  Biosera, 
Inc.,  has  facilities  in  Denver,  CO,  and 
San  Diego  and  Orange,  CA.  In  a  letter  to 
FDA  dated  April  2, 1998,  the  firm 
voliuitarily  requested  revocation  of  its 
establishment  and  product  licenses.  In  a 
letter  dated  May  12, 1998,  FDA 
informed  the  firm  that  the  establishment 
and  product  licenses  for  all  its  locations 
were  revoked. 

DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
1059)  and  the  product  license  for  all 
locations  became  effective  May  12, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
revoked  the  establishment  license  (U.S. 
License  No.  1059)  and  the  product     * 
license  for  the  manufacture  of  Source 
Plasma  issued  to  Biosera,  Inc.,  at  the 
following  locations:  (1)  717  Yosemite 
Circle,  Denver,  CO  80220  (U.S.  License 
1059-001);  (2)  9040  Friars  Rd.,  suite 
430.  San  Diego.  CA  92108  (U.S.  License 
1059-002);  and  (3)  265  South  Anita  Dr., 
No.  10,  Orange,  CA  92668  (U.S.  License 
1059-003). 

FDA  inspected  facilities  of  Biosera, 
Inc.,  in  Denver,  CO,  from  June  23, 1997, 
through  August  11, 1997;  in  San  Diego, 
CA,  from  Jime  23, 1997,  through  July  11, 
1997;  and  in  Orange,  CA,  from  June  23, 
1997,  through ^ptember  3, 1997.  These 
inspections  revealed  serious  deviations 
from  applicable  Federal  regulations.  The 
deficiencies  noted  included,  but  were 
not  limited  to,  the  following:  (1)  Failure 
to  maintain  accurate  records 
concurrently  with  the  performance  of 
each  significant  step  in  the  collection, 
processing,  storage,  and  distribution  of 
blood  and  blood  components  so  that  all 
steps  can  be  clearly  traced  (21  CFR 
211.180,  600.12,  606.160,  and  606.165): 


(2)  failure  to  adequately  determine  the 
suitability  of  donors  (21  CFR  640.3  and 
640.63);  (3)  failure  to  have  the  selection 
and  scheduling  of  the  injection  of  the 
antigen  performed  by  a  qualified 
licensed  physician  (21  CFR  640.66);  (4) 
failure  to  maintain  and  follow  adequate 
standard  operating  procedures  for  all 
steps  to  be  followed  in  the  collection, 
processing,  storage,  and  distribution  of 
blood  and  blood  components  (21  CFR 
211.100  and  606.100);  (5)  failure  to 
report  important  proposed  changes  in 
manufacturing  methods  to  the  agency 
prior  to  implementation  (21  CFR 
601.12);  (6)  failure  to  maintain  adequate 
records  of  reports  of  complaints  of 
adverse  reactions  regarding  each  unit  of 
blood  or  blood  product  arising  as  a 
result  of  blood  collection  or  transfusion 
(21  CFR  606.170);  and  (7)  foilure  to 
observe,  standardize,  and  calibrate 
equipment  used  in  the  collection, 
processing,  storage,  and  distribution  of 
blood  and  blood  components  (21  CFR 
606.60).  In  addition  to  the  deficiencies 
noted  previously,  FDA  obtained  official 
samples  of  red  blood  cells  for 
immunization  from  inventory  during 
the  inspection  of  the  Orange,  CA 
facility.  Analysis  by  FDA  revealed  that 
vials  of  red  blood  cells  for 
immunization  were  falsely  labeled  with 
incorrect  donor  information. 

The  deficiencies  identified  during  the 
inspections  represented  a 
comprehensive  failure  of  the  firm  to 
maintain  control  over  critical  aspects  of 
its  manufacturing  process,  as  well  as  to 
exercise  control  over  the  establishment 
in  all  matters  relating  to  compliance, 
and  to  assure  that  personnel  were 
adequately  trained  and  supervised  and 
had  a  thorough  understanding  of  the 
procedures  they  performed,  as  required 
by  21  CFR  211.25  and  600.10(a)  and  (b). 
In  addition,  FDA  determined  that  the 
firm's  red  blood  cells  for  immunization 
were  misbranded  within  the  meaning  of 
sections  502(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
352(a))  and  section  351(b)  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  262(b)).  The  serious  nature  and 
extent  of  the  deficiencies  observed  at 
Biosera,  Inc.,  led  the  agency  to  conclude 
that  they  were  the  consequence  of  a 
careless  disregard  for  the  applicable 
regulations  and  the  standards  in  the 
firm's  license.  FDA  determined  that 
these  deficiencies  constituted  a  danger 
to  the  public  health  that  warranted 
suspension  under  §601. 6(a)  (21  CFR 
601.6(a)).  By  letter  dated  October  17, 
1997,  to  Biosera,  Inc.,  FDA  suspended 
the  firm's  establishment  license  (U.S. 
License  No.  1059)  and  product  licenses 
for  Source  Plasma  effective  October  20, 


1997.  The  letter  stated  that  FDA 
intended  to  proceed  under  §  601.6(b)  to 
revoke  the  establishment  license  and  the 
product  licenses. 

In  a  letter  to  FDA  dated  October  22. 
1997.  Biosera.  Inc.,  requested  that  the 
matter  of  ficense  revocation  be  held  in 
abeyance.  In  a  letter  to  Biosera,  Inc., 
dated  March  13, 1998,  FDA  stated  that 
the  inspectional  history  of  the  firm 
demonstrated  a  distinct  pattern  of 
noncompliance  with  those  requirements 
designed  to  ensiu«  the  safety,  purity, 
identity,  and  quality  of  plasma,  as  well 
as  the  standards  for  donor  protection 
that  are  intended  to  ensure  a  continuous 
and  healthy  donor  population.  FPA 
determined,  under  601.5(b)  (21  CFR 
601.5(b)),  that  the  firm  had  willfully 
acted  with  careless  disregard  of  the 
applicable  regulations  and  standards, 
and  denied  the  firm's  request  that  the 
revocation  of  license  be  held  in 
abeyance.  In  the  same  letter.  FDA 
provided  notice  to  the  firm  of  FDA's 
intent  to  initiate  proceedings  to  revoke 
all  establishment  and  product  licenses 
encompassed  under  U.S.  License  No. 
1059  issued  to  Biosera.  Inc..  and  to  issue 
a  notice  of  opportunity  for  hearing 
under  §  601.5(b).  In  a  letter  to  FDA 
dated  April  2. 1998,  Biosera,  Inc., 
requested  voluntary  revocation  of  U.S. 
License  No.  1059,  and  thereby  waived 
its  opportxmity  for  a  hearing. 

FDA  has  placed  copies  of  the  letters 
relevant  to  the  license  revocation  on  file 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>rug  Administration.  5630  Fishers 
Lane,  im.  1061,  Rockville,  MD  20852. 
These  letters  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Accordingly,  under  §  601.5(a),  section 
351  of  tiie  PHS  Act  (42  U.S.C.  262),  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.68),  the 
estabUshment  license  (U.S.  License  No. 
1059)  and  the  product  licenses  for  the 
manufactiu«  of  the  aforementioned 
product  issued  to  Biosera.  Inc..  were 
revoked,  effective  May  12, 1998. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the 
redelegation  under  21  CFR  5.67(c). 

Dated:  September  16, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FK  Doc.  98-25914  Filed  »-28-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 
pocket  No.  97E-0294] 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Silvacote  K 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SU»«»«ARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Silvacote  K  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  food  additive. 
ADDRESSES:  Written  comments'and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-6620. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  food  additives, 
the  testing  phase  begins  when  a  major 
health  or  environmental  effects  test 
involving  the  food  additive  begins  and 
runs  imtil  the  approval  phase  begins. 
The  approval  phase  starts  with  the 
initial  submission  of  a  petition 
requesting  the  issuance  of  a  regulation 
for  use  of  the  food  additive  and 
continues  imtil  FDA  grants  permission 
to  market  the  food  additive  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 


Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  food  additive  will  include  all  of  the 
testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(2)(B). 

FDA  recently  approved  tor  marketing 
the  food  additive  Silvacote  K 
(phosphorylated  tall  oil  fatty  acids). 
Silvacote  K  is  indicated  for  use  as 
pigment  dispersants  in  polymeric  films 
intended  for  use  in  contact  with  food. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Silvacote  K  (U.S.  Patent  No.  4,209.430) 
&x>m  SCM  Chemicals,  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  October  21, 
1997,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  food  additive 
had  undergone  a  regulatory  review 
period  and  that  the  approval  of 
Silvacote  K  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determmed  that  the 
applicable  regulatory  review  period  for 
Silvacote  K  is  5,990  days.  Of  this  time. 
4.608  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
1,382  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  The  date  a  major  health  or 
environmental  effects  test  ("test") 
involving  this  food  additive  additive 
product  was  begun:  March  30. 1980. 
The  applicant  claims  November  6, 1992, 
as  the  date  the  test  was  begun.  However, 
FDA  records  indicate  that  the  test  was 
begun  on  March  30, 1980. 

2.  The  date  the  petition  requesting  the 
issuance  of  a  regulation  for  use  of  the 
additive  ('  'petition  ")  was  initially 
submitted  with  respect  to  the  food 
additive  additive  product  under  section 
409  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  348):  November 
9, 1992.  The  applicant  claims  November 
6. 1992,  as  the  date  the  petition  for 
Silvacote  K  was  initially  submitted. 
However,  FDA  records  indicate  that  the 
petition  was  submitted  on  November  9, 
1992. 

3.  The  date  the  petition  became 
effective:  August  21, 1996.  FDA  has 
verified  the  applicant's  claim  that  the 
regulation  for  Uie  food  additive  became 
effective  on  August  21, 1996. 


This  detemynation  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.385  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  30, 1998,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  March  29, 1999.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess.,  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

ConMnents  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments    _ 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  9, 1998. 
Thomas  J.  McGinnis, 
Deputy  Associate  Commissioner  for  Health 
Affairs. 
(PR  Doc.  98-25908  Filed  9-28-98;  8:45  am] 

BOUNQ  CODE  4160-01-^ 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  80G-0360] 

James  Fiett  Organization,  Inc.; 
Withdrawal  of  GRAS  Affirmation 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
C2182)  proposing  to  affirm  that  the  use 
of  processed  kraft  paper  and  corrugated 
board  as  an  ingredient  in  animal  feeds 
is  generally  recognized  as  safe  (GRAS). 
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FOR  FURTHER  INFORMATION ;X)NTACT: 
Sharon  A.  Benz,  Center  for  Veterinary 
Medicine  (HFV-228),  Food  and  Drug 
Administration,  7500  Standisb  PI., 
Rockville,  MD  20855,  301-827-6657. 
SUPPl^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  19, 1980  (45  FR  62552),  FDA 
announced  that  a  petition  (GRASP 
C2182)  had  been  filed  by  Flett 
Development  Co.  and  Rumose  Products 
Co.,  Divisions  of  the  James  Flett 
Organization,  Inc.,  currently  at  422 
North  Northwest  Hwy..  Park  Ridge.  IL 
60068.  This  petition  proposed  to  amend 
the  GRAS  regulations  to  affirm  that  use 
of  processed  krafl  paper  and  corrugated 
board  as  an  ingredient  in  animal  feeds 
is  GRAS.  James  Flett  Organization,  Inc., 
has  now  withdrawn  the  petition  without 
prejudice  to  a  future  filing. 

Dated:  September  17, 1998. 
Stophen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-25915  Filed  9-28-98;  8:45  am) 
BILUNa  cooc  4iao-oi-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doelwt  Nos.  98N-0473, 98P-021S,  98P- 
0216, 98P-0275,  and  e8P-033q 

Medical  Devicaa;  Exemptions  From 
Premarket  Notification;  Class  II 
Devices 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  an 
order  denying  four  petitions  requesting 
exemptions  for  five  devices  from  the 
premarket  notification  requirements  for 
certain  class  II  devices.  FDA  is 
publishing  this  notice  in  accordance 
with  procedures  established  by  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (FDAMA). 
EFFECTIVE  DATE:  September  29. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  S.  Rosecrans.  Center  for  Devices 
and  Radiological  Health  (HFZ-404). 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Under  section  513  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c),  FDA  must  classify 
devices  into  one  of  three  regulatory 
classes:  Class  I.  class  11.  or  class  HI.  FDA 


classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessary  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  (Pub.  L.  94-295)).  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA)  (Pub.  L.  101- 
629)).  devices  are  to  be  classified  into 
class  I  (general  controls)  if  there  is 
information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
assure  safety  and  effectiveness;  into 
class  n  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance;  and  into  class  III  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifying  a 
device  into  class  I  or  class  II  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  which 
is  of  substantial  importance  in 
preventing  impairment  of  human 
health,  or  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 

Most  generic  types  of  devices  mat 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28, 1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  by  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28, 1976  (generally  referred 
to  as  postamendments  devices)  are 
classified  through  the  premariust 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations,  21  CFR  part 
807,  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  (510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 
"substantially  equivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  November  21, 1997,  the  President 
signed  into  law  FDAMA  (Pub.  L.  105- 
115).  Section  206  of  FDAMA,  in  part, 
added  a  new  section  510(m)  to  the  act. 
Section  510(m)(l)  of  the  act  requires 
FDA,  within  60  days  after  enactment  of 
FDAMA,  to  publish  in  the  Federal 
Register  a  list  of  each  type  of  class  II 
device  that  does  not  require  a  report 
under  section  510(k)  of  the  act  to 
provide  reasonable  assurance  of  safety 
and  effectiveness.  Section  510(m)  of  the 
act  further  provides  that  a  510(k)  will  no 


longer  be  required  for  these  devices 
upon  the  date  of  publication  of  the  list 
in  the  Federal  Register.  FDA  published 
that  list  in  the  Federal  Register  of 
January  21. 1998  (63  FR  3142). 

Section  510(m)(2)  of  the  act  provides 
that,  1  day  after  date  of  publication  of 
the  list  imder  section  510(m)(l),  FDA 
may  exempt  a  device  on  its  own 
initiative  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  provide 
reasonable  assurance  of  the  safe^  and 
effectiveness  of  the  device.  This  section 
requires  FDA  to  publish  in  the  Federal 
Register  a  notice  of  intent  to  exempt  a 
device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publication  of  this  document, 
FDA  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  device 
that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  imder  this 
section  within  180  days  of  receiving  it, 
the  petition  shall  be  deemed  granted. 

n.  Criteria  for  Exemption 

There  are  a  number  of  factors  FDA 
may  consider  to  determine  whether  a 
510(k)  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  class  11  device.  These 
factors  are  discussed  in  the  guidance  the 
agency  issued  on  February  19, 1998, 
entitled  "Procedures  for  Class  II  Device 
Exemptions  bom  Premarket 
Notification,  Guidance  for  Industry  and 
CDRH  Staff."  That  guidance  can  be 
obtained  through  the  World  Wide  Web 
on  the  CDRH  home  page  at  "http:// 
www.fda.gov/cdrh"  or  by  facsimile 
through  CDRH  Facts-on-Demand  at  1- 
80<V-«99-0381  or  301-827-0111. 
Specify  "159"  when  prompted  for  the 
document  shelf  number. 

m.  Petitions 

FDA  has  received  the  following 
petitions  requesting  an  exemption  fi'om 
premarket  notification  for  class  II 
devices: 

1.  Sandhill  Scientific  Inc.,  21  CFR 
876.1725  Gastrointestinal  motility 
monitoring  system. 

2.  Welch  Allyn,  Inc.,  21  CFR  886.1570 
Ophthalmoscope. 

3.  Computerized  Medical  Systems, 
Inc..  21  CFR  892.5840  Radiation  therapy 
simulation  system,  exemption  requested 
only  for  Radiation  Oncologist  Data  Entry 
Workstation. 

4.  Chemicon  International  Inc.,  21 
CFR  866.3175  Cytomegalovirus 
serological  reagents,  and  21  CFR 
866.3900  Varicella-zoster  virus 
serological  reagents. 

On  July  21, 1998  (63  FR  39098).  FDA 
published  a  notice  announcing  that 
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these  petitions  had  been  received  and 
providing  an  opportxinity  for  interested 
persons  to  submit  comments  on  the 
petitions  by  August  20, 1998.  FDA 
received  no  comments.  FDA  has 
reviewed  these  petitions  and,  for  the 
following  reasoniS,  has  determined  that 
these  devices  do  not  meet  the  criteria  for 
exemption  described  previously  and  is, 
therefore,  issuing  this  order  denying  the 
petitions  to  exempt  these  devices  firom 
the  requirements  of  premarket 
notification. 

1.  Gastrointestinal  motility  monitoring 
system.  Gastrointestinal  motility 
monitoring  systems  could  include  a 
wide  variety  of  devices  to  measure  and 
assess  the  functioning  of  the 
gastrointestinal  tract.  The 
gastrointestinal  monitoring  systems 
including  such  components  as 
electronic  instruments,  recorders, 
displays,  and  software  are  viewed  as 
integral  components  of  the  system  and 
must  be  evaluated  together  with  the 
monitoring  probes  or  catheters.  FDA 
believes  that  review  of  all  components 
of  the  system  is  necessary  to  provide 
adequate  labeling  and  to  ensure  the 
safety  and  effectiveness  of  these 
products  in  comparison  to  legally 
marketed  devices  of  this  type. 

The  submission  has  not  provided 
sufficient  information  that  demonstrates 
that  the  characteristics  and  labeling, 
which  are  necessary  to  determine 
acceptable  device  performance,  are  well 
established.  Further,  it  is  neither 
apparent,  nor  has  it  been  established, 
that  changes  in  the  device  that  could 
affect  safety  and  effectiveness,  and  lead 
to  device  errors,  would  either:  (a)  Be 
readily  detectable  by  users  by  visual 
examination  or  other  means,  such  as 
routine  testing,  before  causing  harm;  or 
.(b)  not  materially  increase  the  risk  of 
incorrect  output  potentially  leading  to 
incorrect  diagnosis. 

2.  Ophthalmoscope.  The  petition,  as 
presented,  does  not  meet  the  criteria  for 
exemption,  because  changes  in  the 
device  that  coiild  affect  safety  and 
effectiveness  would  not  be  readily 
detectable  by  users  by  visual 
examination  or  routine  testing. 
Specifically,  hazards  causing  retinal 
phototoxicity  have  long  been  recognized 
to  be  associated  with  the  retinal 
exposiire  of  the  light  (including, 
especially,  invisible  infrared  and 
ultraviolet  wavelengths).  In  addition, 
FDA  requires  testing  to  determine  the 
amount  of  light  emitted  and  has 
established  maximum  exposure  levels  to 
mitigate  this  risk.  The  potential  sight- 
threatening  hazard  from  retinal 
phototoxicity  due  to  exposure  to  the 
light  from  the  ophthalmoscope  cannot 
be  determined  without  appropriate 
measxirmnents  of  the  exposure  level. 


The  need  for  special  controls  has  been 
recognized  nationally  (American 
National  Standards  Institute)  and 
internationally  (International  Standards 
Organization).  In  the  near  future,  FDA 
intends  to  propose  special  controls  for 
the  ophthalmoscope  and,  at  the  same 
time,  intends  to  propose  to  exempt  them 
from  the  premarket  notification 
requirements.  Until  the  establishment  of 
such  controls,  however,  the 
characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance  are 
not  well  established  and  changes  in  the 
use  of  the  device  may  result  in  • 
materially  increasing  the  risk  of  injury. 
Accordingly,  the  device  will  not 
presently  be  exempt  from  premarket 
review. 

3.  Radiation  Oncologist  Data  Entry 
Workstation.  Radiation  therapy  and 
radiation  therapy  dose  calculation  is  an 
exacting  procedure.  The  goal  is  to 
maintain  the  actual  dose  to  within  5 
percent  of  that  prescribed.  The  data 
entry  workstation  provides  data  input  to 
the  radiation  treatment  plaiming  system 
(RTF)  on  patient  contours  and  tumor 
voliunes  and  boimdaries.  It,  therefore,  is 
providing  measurement  information  to 
the  computer  that  is  specific  to  a 
particular  patient  and  fundamental  to 
the  accuracy  of  any  subsequent 
treatment  planning.  As  such,  the 
workstation  must  be  regarded  as  an 
integral  component  of  the  RTF  system. 

Radiation  merapy  systems  and  RTF 
systems  are  high-risk  devices.  Providing 
an  incorrect  treatment  dose  that  is  too 
low  can  result  in  timior  regrowth. 
Providing  an  incorrect  treatment  dose 
that  is  too  high  can  lead  to  unacceptable 
complications.  Malfunctions  of  these 
device  types  have  resulted  in  patient 
deaths. 

The  submission  has  not  provided 
sufficient  information  to  establish  that 
the  characteristics  of  the  device 
necessary  for  its  safe  and  effiective 
performance  are  well  established. 
FuLTther,  since  that  workstation  operates 
by  direct  connection  to  the  RTF  system, 
it  is  neither  apparent,  nor  has  it  been 
established,  that  changes  in  the  device 
that  could  affiect  safety  and  effectiveness 
or  device  errors  would  either:  (a)  Be 
readily  detectable  by  users  by  visual 
examination  or  other  means  such  as 
routine  testing,  before  causing  harm, 
e.g.,  testing  of  a  clinical  laboratory' 
reagent  with  positive  and  negative 
controls;  or  (b)  not  materially  increase 
the  risk  of  injury,  incorrect  diagnosis,  or 
ineffective  treatment. 

4.  Cytomegalovirus  serological 
reagents.  Cytomegalovirus  infection  is 
the  most  common  identified  cause  of 
congenital  infection.  It  has  been 
reported  that  fewer  than  5  percent  of 
these  infants  develop  symptoms  during 


the  newborn  period.  Cytomegalovirus 
infections  are  frequent  and  occasionally 
severe  in  children  and  adults  with 
congenital  and  acquired  celliUar 
inununity  defects,  such  as  those  with 
acquired  immunodeficiency  syndrome 

(An3S),  in  cancer  patients  (especially  

those  with  leukemia),  and  in  those  who 
have  received  organ  transplants.  FDA 
believes  that  errors  caused  by  these 
devices  could  materially  increase  the 
risk  of  injury,  incorrect  diagnosis,  or 
ineffective  treatment. 

5.  Varicella-zoster  virus  serological 
reagents.  Varicella-zoster  infection  may 
cause  severe  or  fatal  disease  in 
individuals  who  are  receiving 
immunosuppressive  therapy  or  who 
have  an  immune  response  defect.  A 
specific  diagnosis  of  this  infection  in 
immimosuppressed  individuals  may 
guide  the  clinician  in  appropriate 
dierapy.  This  device  would  also  be 
useful  to  evaluate  the  effect  of  vaccine 
in  patients.  FDA  believes  that  errore 
caused  by  these  devices  could 
materially  increase  the  risk  of  injury, 
incorrect  diagnosis,  or  ineffective 
treatment. 

Dated:  September  23, 19M. 
William  B.  Scbultz, 
Deputy  Conunissionerfor  Policy. 
[PR  Doc  98-25916  Filed  9-2»-98;  8:45  am) 
BHJJNQ  COOE  4ia»-01-F 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dennatologic  and  Ophthalmic  Drugs 
Advisory  Commltlsa;  Notica  of  Masting 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOW:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Dermatologic 
and  Ophthahnic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  21  and  22. 1998,  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Walker  Room, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Tracy  K.  Riley  or 
Angle  Whitacre,  Centw  for  Drug 
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Evaluation  and  Research  (HFB-21], 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-«27-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-6138  (301-443-0572  in  the 
Washington,  DC  area),  code  12534. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
Agenda:  On  October  21, 1998,  the 
committee  will  participate  in  a  general 
scientific  discussion  of  clinical  trial 
design  questions  for  products  intended 
for  the  treatment  of  psoriasis.  On  the 
morning  of  October  22, 1998,  the 
committee  will  participate  in  a  scientific 
discussion  of  clinical  trial  design  issues 
for  systemic  immimomodulatoiy 
biological  products  intended  for  the 
treatment  of  psoriasis.  On  the  afternoon 
of  October  22, 1998,  the  committee  will 
participate  in  a  scientific  discussion  of 
clininal  trial  design  questions  fi» 
products  intended  for  the  treatment  of 
tinea  capitis. 

Procedure:  On  October  21, 1998,  from 
8  a.m.  to  5  p.m.,  and  on  October  22, 
1998,  from  9:30  a.m.  to  ll:3(ra.m.  and 
from  12  m.  to  5  p.m.,  the  meeting  will 
be  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issiMs  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  13, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  and  8:45  a.m.  on  October  21, 1998, 
and  between  approximately  9:30  a.m. 
and  10  a.m.  and  between  approximately 
1  p.m.  and  1:30  p.m.  on  October  22, 
1998.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  oral  presentations 
should  notify  the  contact  person  before 
October  13, 1998,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
October  22, 1998,  from  8  a.m.  to  9:30 
a.m.,  and  from  11:30  a.m.  to  12  m.,  the 
meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C  552b(c)(4))  regarding  pending 
investigational  new  drug  applications 
issues. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  September  22, 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[PR  Doc.  9S-25906  Filed  9-2a-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Good  Manufacturing  Practlcas  for 
Diatary  Supptomants  Working  Qroup 
of  tha  Food  Advisory  Commlttaa; 
NoticaofMaating 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public 

Name  of  Committee:  Good 
Manufacturing  Practices  fen'  Dietary 
Supplements  Working  Group  of  the 
Food  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  16, 1998. 9  aon.  to  4 
p.m. 

Location:  Ramada  Plaza  Oliare,  6600 
North  Mannheim  Rd..  Rosemont.  IL. 

Contact  Fsreo/i:  Karen  F.  Strauss. 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-456).  Food  and  I^ 
Administration.  200  C  St  SW.. 
Washington,  DC  20204,  202-205-5123, 
FAX  202-205-5295,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  10564. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  Woridng  Qroup  wifi 
meet  to  discuss  and  fiul^er  develop  a 
draft  report  on  good  manufacturing 
practices  idmtity  testing  and 
recordkeeping.  The  draft  report  will  be 
presented  to  the  food  advisory 
committee  at  a  later  date  for  public 
discussion  and  consideration  as  the 
committee's  recommendations  to  FDA. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  conunittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  8, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9 
a.m.  and  10  a.m.  Time  allotted  for  eadi 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 


presentations  should  notify  the  contact 
person  before  October  8, 1998,  and 
submit  a  brief  statement  of  the  general 
natiire  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

This  meeting  is  open  to  the  public, 
but  space  is  limited.  For  the 
convenience  of  the  public,  a  block  of  20- 
sleeping  rooms  has  been  set  aside  at  a 
special  rate  on  a  first-come  first-served 
basis.  Members  of  the  public  who  wish 
to  reserve  one  of  these  rooms  shoiild 
call  the  hotel  at  847-827-5131  and 
make  reservations  before  October  8, 
1998.  The  block  is  reserved  as  general 
public  of  the  U.S.  FDA. 

The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington,  DC,  area  on 
the  basis  of  the  criteria  of  21 CFR  14.22 
of  FDA's  regulations  reltfiag  to  public 
advisory  committees. 

Notice  of  this  meeting  is  given  under 
the  Fedwal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  September  18, 1998. 
AOcfaMl  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  9a-25912  FUed  9-28-08;  8:45  ami 
OOOf  41W41-V 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintotration 
pocket  NaMD-074q 

Quidanoa  for  Industry:  Donor 
Scraaning  for  Antibodiae  to  HTLV-U; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Nottce. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  doctmient  entitled 
"Guidance  for  Industry:  Donor 
Screening  for  Antibodies  to  HTLV-II." 
The  guidance  docimient  provides 
informati(m  regarding  hiunan  T- 
lymphotrophic  virus  type  II  (HTLV-U) 
screening  tests  for  Whole  Blood  and 
blood  components.  This  guidance 
document  is  a  further  effort  of  FDA  to 
help  ensure  a  safe  blood  supply  for  the 
United  States  of  America  (U.S.). 
DATES:  Written  comments  may  be 
provided  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  gmdance  entitled 
"Guidance  for  Industry:  Donor 
Screening  for  Antibodies  to  HTLV-II"  to 
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the  Office  of  Communication,  Training, 
and  Manufacturers  Assistance  (HFM- 
40),  Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  docimient  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calUng 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance. 
Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Hicks,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  annoimcing  the  availabiUty  of 
a  document  entitled  "Guidance  for 
Industry:  Donor  Screening  for 
Antibodies  to  HTLV-II."  This  guidance 
document  gives  recommendations  to 
manufacturers  of  Whole  Blood  and 
blood  components  regarding  screening 
tests  for  HTLV-n.  Issues  discussed  in 
the  guidance  document  include  but  are 
not  limited  to:  (1)  Implementation  of 
screening  for  antibocQes  to  HTLV-II;  (2) 
handling  of  donations  with  repeatedly 
reactive  enzyme  immunoassay  test 
results;  (3)  quarantine  and  disposition  of 
imits  from  prior  collections  from  donors 
who  subsequently  test  repeatedly 
reactive  for  anti-HTLV-I  or  anti-HTLV- 
n;  (4)  donor  deferral;  (5)  donor 
notification  and  coimseling  and;  (6) 
blood  product  labeling.  The  guidance 
document  is  intended  to  supplement 
previous  information  provided  in  letters 
to  registered  blood  estabUshments  dated 
November  29, 1988,  and  July  19, 1996, 
regarding  HTLV-I  and  HTLV-II. 

On  August  15, 1997,  FDA  approved  a 
test  kit  to  detect  antibodies  to  HTLV-4 
and  HTLV-II  in  human  blood.  FDA 
made  this  guidance  dociunent  available 
via  the  CBER  Internet  World  Wide  Web 
(WWW)  site  on  August  15. 1997,  as 
outlined  in  the  agency's  good  guidance 
practices  (see  the  Federal  Register  of 
February  27, 1997  (62  FR  8961)).  This 
guidance  dociunent  was  released  for 
immediate  implementation  so  that 
blood  estabUshments  would  have 
guidance  at  the  time  of  licensiue  of  the 


previous  mentioned  test  kit.  FDA 
believes  that  making  this  guidance 
document  available  as  soon  as  possible 
after  licensure  of  the  test  kit  was 
necessary  to  help  ensure  the  safety  of 
the  U.S.  blood  supply  and  therefore 
FDA  did  not  circulate  the  dociunent  for 
comment  before  releasing  it  for  use. 
However,  FDA  accepts  comments  on 
guidance  documents  at  any  time  and 
will  consider  comments  in  future 
revisions  of  the  document 

This  guidance  document  represents 
the  agency's  ciurent  thinking  with 
regard  to  donor  screening  for  antibodies 
to  HTLV-n.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  appUcable  statute,  regulations,  or 
both.  As  with  other  guidance 
dociunents,  FDA  does  not  intend  this 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

n.  Comments 

Interested  persons,  may  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  shoidd  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
pubUc  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

in.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  using  the 
WWW.  For  WWW  access,  connect  to 
CBER  at  "http://www.fda.gov/cber/ 
guidelines.htm". 

Dated:  September  16, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-25907  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

H«alth  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)  (2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  aimoimcement  is 
made  of  the  following  national  advisory 
body  scheduled  to  meet  during  the 
month  of  October  1998. 

Name:  Advisory  Committee  on  Infant 
Mortality 

Date  and  Time:  October  26, 1998, 9:00 
a.m.-5:00  p.m.  October  27, 1998, 8:30  a.m.- 
4KX)  p.m. 

Place:  Holiday  Inn  at  Georgetown!  2101 
Wisconsin  Avenue.  N.W.  Washington,  D.C, 
20007.  (202)  338-4600. 

The  meeting  is  of>en  to  the  public. 

Agenda:  Topics  that  will  be  discussed 
include:  Early  Postpartum  Discharge;  Low- 
Birth  Weight;  Discrepancies  in  InCant 
Mortality;  and  the  Healthy  Start  Program  and 
Evaluation. 

Anyone  requiring  information  regarding 
the  Conmiittee  should  contact  Dr.  Peter  C 
van  Dyck,  Executive  Secretary,  Advisory 
Conmiittee  on  Infont  Mortality,  Health 
Resources  and  Services  Administration, 
Room  18-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone  (301)  443-2170. 

Persons  interested  in  attending  any  portion 
of  the  meeting  or  having  questions  regarding 
the  meeting  should  contact  Ms.  Kerry  F. 
Nesseler,  Health  Resources  and  Services 
Administration,  Maternal  and  Child  Health 
Bureau.  Telephone  (301)  443-2170. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  September  23. 1998. 
Jane  M.  Haniaon, 

Director,  Division  of  Policy,  Review  and 
Coordination. 

[FR  Doc.  98-25990  Filed  9-28-98;  8:45  am] 
BILUNQ  cooc  *^to-^s^* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  national  advisory 
body  scheduled  to  meet  during  the 
month  of  November  1998. 

Name:  Maternal  and  Child  Health  Research 
Gnmts  Review  Conmiittee. 

Date  and  Time:  November  18-20, 1998; 
8:00  a.m.-5:00  p.m. 

Phce:  Parklawn  Building,  The  Chesapeake 
Room,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 
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The  meeting  is  open  to  the  public  on 
Wednesday,  November  18,  from  9:00  a.m.  to 
10:00  a.m.,  and  closed  for  the  remainder  of 
meeting. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  opening  remarks  by  the  Director, 
Division  of  Systems,  Education  and  Science, 
who  will  report  on  program  issues, 
congressional  activities,  and  other  topics  of 
interest  to  the  field  of  maternal  and  child 
health.  The  meeting  will  be  closed  to  the 
public  on  Wednesday,  November  18, 1998 
from  10:00  a.m.,  to  the  remainder  of  the 
meeting  for  the  review  of  grant  applications. 
The  closing  is  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(6), 
Title  S  U.S.C,  and  the  Determination  by  the 
Associate  Administrator  for  Management  and 
Program  Support,  Health  Resources  and 
Services  Administration,  pursuant  to  Public 
Law  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  or  contact 
Gontran  Lamberty,  Dr.  P.H.,  Executive 
Secretary,  Maternal  and  Child  Health  Grants 
Review  Committee,  Room  18A-55,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  or  by  telephone  at  (301] 
443-2190. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  September  23, 1998. 

lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

(PR  Doc.  98-25991  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  M  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Statement  of  Organization, 
Fimctions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (61  FR  39146-39151. 
July  26, 1996  as  amended  most  recently 
at  63  FR  1112-1113.  January  8. 1998)  is 
amended  to:  (1)  realign  the  equal 
employment  opportunity  function  by 
establishing  formally  the  Office  of  Equal 
Employment  Opportunity  and  Civil 
Rights  within  the  Office  of  the 
Administrator;  and  (2)  revise  the 
functional  statement  of  the  Office  of 
Applied  Studies  (OAS)  and  establish  a 
substructure  organization  within  OAS. 

Section  M-20,  Functions,  is  amended 
as  follows: 

Under  the  heading.  Immediate  Office 
of  the  Administrator  (MA-1)  delete  item 
(2),  "carries  out  SAMHSA-wdde 
functions  relating  to  equal  employment 


opportunity"  and  renumber  the  items 
following  this  item  as\2),  (3),  (4)  and  (5) 
respectively. 

Under  the  heading.  Office  of  the 
Administrator  (MA),  insert  the  following 
title  and  functional  statement  after  the 
functional  statement  for  the  Office  of 
Minority  Health  (MAE): 

Office  of  Equal  Emplojnnent 
Opportunity  and  Civil  Rights  (MAF) 

(1)  Processes  both  informal  and 
formal  complaints  of  employment 
discrimination  under  three  primary 
statutes  as  amended:  Title  VII  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000e-16);  Section  15  of  the  Age 
Discrimination  in  Employment  Act  of 
1967  (29  U.S.C.  633a};  and  Sections  501 
and  505  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791.  794a);  (2)  plans  and 
administers  a  coordinated  Agency 
special  emphasis/affirmative 
employment  program  focusing  on 
minorities,  women,  and  persons  with 
disabilities;  (3)  develops,  implements, 
and  monitors  affirmative  employment 
plans  for  minorities  and  women  and  for 
persons  with  disabilities  required  by  tlie 
Equal  Employment  Opportunity 
Commission;  (4)  manages  the  agency 
disability  reasonable  accommodations 
process;  (5)  provides  guidance  and 
logistical  support  for  an  employee  EEO 
advisory  coimcil  reporting  to  the 
Administrator;  (6)  promotes  the 
awarding  of  contracts  under  Section  8(a) 
of  the  Small  Business  Act  (15  U.S.C. 
637(a))  and  Executive  Orders  12432  and 
12138  to  disadvantaged  businesses  and 
women-owned  small  businesses; 
advocate  for  civil  rights  and  related 
principles;  (7)  develops  internal  civil 
rights  compliance  policy  for  the  Agency 
and  serves  as  the  internal  advocate  for 
civil  rights  and  related  principles;  and 
(8)  assesses  the  Agency's  compliance 
with  applicable  civil  rights  statutes, 
executive  orders,  regulations,  policies 
and  programs. 

Under  the  heading,  Office  of  Applied 
Studies  (MC),  delete  the  functional 
statement  and  substitute  the  following 
functional  statement: 

(1)  Collects  information  on  the 
incidence,  prevalence,  trends, 
correlates,  and  consequences  of 
substance  abuse  and  mental  health 
problems  in  the  United  States;  (2) 
collects  information  on  the  number, 
characteristics,  conduct,  and 
performance  of  facilities  and 
organizations  providing  prevention  and 
treatment  services  for  substance  abuse  at 
the  national  and  local  level;  (3)  plans, 
directs,  and  conducts  studies  based  on 
data  collected  by  the  Office  of  Applied 
Studies  and  other  organizations  of 
issues  associated  with  substance  abuse 


and  mental  health  problems;  (4)  designs 
and  carries  out  special  data  collection 
and  analytic  projects  to  examine  topical 
issues  for  SAMHSA  and  other  Federal 
agencies;  (5)  conducts  epidemiologic, 
statistical,  and  policy  studies  of  existing 
or  emerging  issues;  (6)  coordinates 
planning  for  program  evaluation 
activities  of  the  Agency;  (7)  manages 
Agency  activities  associatMl  with  the 
Paperwork  Reduction  Act  and  Office  of 
Management  and  Budget  clearance  of 
information  collection  activities;  (8) 
prepares  reports  and  disseminates 
findings  through  Agency  publications, 
the  press,  scientific  journals,  and 
electronic  systems. 

After  the  functional  Office  for  the 
Office  of  Applied  Studies  (MC),  add  the 
follovdng  titles  and  functional 
statements: 

Office  of  the  Director  (MC-1) 

(1)  Provides  overall  leadership  to  the 
Office  of  AppUed  Studies;  (2) 
determines  that  data  collection  and 
analytic  activities  are  consistent  with 
the  mission  and  priorities  of  the 
Department  and  the  Agency:  (3)  advises 
the  Administrator  and  other  Agency 
officials  and  staff  on  policy  and 
technical  issues  associated  with 
collecting  information  on  substance 
abuse  and  mental  health  problems;  (4) 
serves  as  Agency  liaison  to  the  Office  of 
the  Secretary,  the  Office  of  National 
Drug  Control  Policy,  the  Drug 
Enforcement  Administration,  and  other 
Federal  agencies;  to  State  and  Local 
Government  agencies;  and  to  non- 
governmental organizations  and 
institutions  on  matters  related  to  the 
collection  and  analysis  of  data  on 
substance  abuse  and  mental  health 
problems. 

Division  of  Population  Surveys  (MCA) 

(1)  Plans,  develops,  and  manages  the 
National  Household  Survey  on  Drug 
Abuse  (NHSDA)  and  other  surveys  of 
the  population  to  obtain  information  on 
substance  abuse  and  mental  health 
problems;  (2)  develops,  implements, 
and  evaluates  new  statistical  and  data 
collection  methods,  questionnaires,  and 
sampling  strategies  for  surveys:  (3) 
analyzes  information  obtained  firom 
surveys  conducted  by  the  Office  of 
Applied  Studies  to  determine  the 
incidence,  prevalence,  correlates,  and 
consequences  of  substance  abuse:  (4) 
analyzes  data  from  the  NHSDA  and 
related  sources  of  information  to 
examine  program  and  policy  issues  and 
evaluate  the  impact  of  various  Federal 
initiatives  related  to  substance  abuse;  (5) 
prepares  statistical  publications,  special 
reports,  and  analyses  based  on 
information  derived  from  the  NHSDA 
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and  other  surveys  of  the  population:  and 
(6)  serves  as  a  source  of  expertise  on 
substance  abuse  survey  methods, 
sampling  design,  statistics,  and  analytic 
techniques  for  SAMHSA  and  the 
Department. 

Division  of  Operations  (MC8) 

(1)  Manages  the  operational  activities 
of  the  Office  of  Applied  Studies  (OAS) 
including  development  of  the  budget, 
oversight  of  procurement,  and 
personnel;  (2]  manages  SAMHSA 
responsibilities  under  the  Paperwork 
Reduction  Act  including  the  process  for 
obtaining  the  Office  of  Management  and 
Budget  clearance  for  information 
collection  activities;  (3)  coordinates  the 
planning  for  an  implementation  of 
SAMHSA  program  evaluations 
authorized  by  Section  241  of  the  Public 
Health  Service  Act;  (4)  develops 
methods  for  and  collects  information 
through  the  Drug  Abuse  Warning 
Network  PAWN),  the  Drug  and  Alcohol 
Services  Information  System  PASIS), 
and  other  data  collection  projects  on 
admissions  to  and  services  provided  by 
treatment  programs  in  the  United  States; 
(5)  prepares  statistical  publications  and 
reports  based  on  data  obtained  from 
DAWN,  DASIS,  and  other  sources;  (6) 
manages  the  process  for  clearing, 
publishing,  and  disseminating  studies 
and  reports  produced  by  OAA;  (7) 
provides  computer  support  for  OAS, 
including  the  development  of  special 
software  to  facilitate  the  analysis  and  . 
dissemination  of  information;  and  (8) 
organizes  and  manages  various  meetings 
to  obtain  advice  and  assistance  from 
States  with  respect  to  the  structure  and 
content  of  OAS  surveys. 

Division  of  Analysis  (MCQ 

(1)  Conducts  epidemiologic, 
behavioral,  demographic,  and  economic 
studies  on  topics  of  major  and 
immediate  concern  in  the  area  of 
substance  abuse  and  mental  health  care; 
(2)  conducts  policy  research  on  issues 
relevant  to  the  demand  for  treatment  for 
substance  abuse  and  mental  health 
problems  and  the  supply  of  services;  (3) 
determines  the  annual  tdlotment  of 
Block  Grant  funds  to  States  and 
Territories  for  substance  abuse 
prevention  and  treatment  and  mental 
health  services  and  provides 
information  and  expertise  to  SAMHSA, 
the  Department,  and  the  States  on  issues 
related  to  the  formula  in  accordance 
with  legislative  authorities;  (4)  directs 
special  studies  to  examine  such 
questions  as  the  validity  of  data 
collection  strategies  such  as  those 


employed  by  the  Drug  Abuse  Warning 
Network  and  the  Drug  and  Alcohol 
Services  Information  System,  the  costs 
and  long  term  effocts  of  substance  abuse 
treatment,  and  the  problems  and  access 
to  care  of  special  populations;  (5) 
manages  special  contracts  developed  to 
analyze  data  from  multiple  soxuces;  and 
(6)  provides  advice  and  expertise  to 
other  components  of  SAMHSA  and  the 
Department  on  research  topics  and  the 
design  of  studies  relevant  to  concerns  in 
the  areas  of  substance  abuse  and  mental 
health. 

Section  M-40,  Delegations  of 
Authority.  All  delegations  and 
redelegations  of  authority  to  officers  and 
employees  of  SAMHSA  that  were  in 
effective  immediately  prior  to  the 
effective  date  of  this  reorganization  shall 
continue  in  effect  in  them. 

Dated:  September  23, 1998. 
Nelba  Ghavei, 
Administrator,  SAMHSA. 
[FR  Doc.  98-25992  Filed  9-28-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Alaska  Land  Managers  Forum 

AGENCY:  Office  of  the  Secretary,  DOI. 
action:  Notice.  Reestablishment  of 
Advisory  Committee. 

summary:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.  2  (1988)  and  41 
CFR  101-6.1015(a).  Following 
consultation  with  the  General  Services 
Administration  and  the  Office  of 
Management  and  Budget,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  is  administratively 
reestablishing  an  advisory  committee 
known  as  the  Alaska  Land  Managers 
Forum.  The  purpose  of  the  committee  is 
to  advise  the  Secretary  on  Alaska  land 
and  resources  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Williams,  Special  Assistant 
to  the  Secretary  of  the  Interior  for  - 
Alaska,  Office  of  the  Secretary, 
Department  of  the  Interior.  1689  C 
Street,  Suite  100,  Anchorage,  Alaska 
99501-5151.  (907)  271-5485. 
SUPPLEMENTARY  INFORMATION: 

In  the  40  years  since  Statehood,  land 
ownership  and  management  in  Alaska 
has  imdergone  a  massive  change.  In 
1959,  nearly  all  of  Alaska  (99.8  percent) 


was  owned  by  the  Federal  Government, 
and  most  of  this  land  (365  million  acres) 
was  public  domain  imder  the 
jurisdiction  of  the  Bureau  of  Land 
Management.  Today,  the  State  has 
received  title  to  90  million  acres  of  a 
104.5  million  acre  entitlement.  Alaska 
Natives,  through  village  and  regional 
corporations  established  under  the 
Alaska  Native  Claims  Settlement  Act  of 
1971,  have  become  major  land  holders 
(37  million  acres  interim  conveyed  or 
patented)  with  the  Eventual  ownership 
of  45.5  million  acres.  Finally,  over  145 
million  acres  in  Federal  ownership  are 
in  national  forests,  parks,  and  wildUfe 
refuges.  These  changes  in  land  status 
have,  in  turn,  generated  changes  in  the 
roles  and  relationships  of  the  State  and 
Federal  agencies  in  Alaska.  Also,  Native 
corporati<Mis,  as  owners  of  12  percent  of 
the  State's  land  area,  have  become  major 
participants  in  the  complexities  of  land 
and  resource  management. 

Since  Statehood,  there  have  been 
several  different  types  of  cooperative 
planning  entities  charged  with  making 
an  overview  of  Alaska  issues  and 
developing  comprehensive 
recommendations  to  the  State  and 
Federal  Governments.  None  of  these 
planning  entities  exist  today.  The 
Secretary  of  the  Interior  is  reestablishing 
the  Alaska  Land  Managers  Forum 
Advisory  Committee  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  (5  U.S.C.  App.), 
for  the  purpose  of  advising  him  on  land 
and  resource  issues  in  Alaska. 

Membership  on  the  Forum  consists  of 
individuals  appointed  by  the  Secretary 
of  the  Interior.  Appointcld  as  cochairs 
are  the  S]>ecial  Assistant  to  the 
Secretary  of  the  Interior  for  Alaska  as 
the  Federal  Cochair.  the  Lt.  Governor  of 
the  State  of  Alaska  as  the  State  Cochair, 
and  the  President  of  the  Alaska 
Federation  of  Natives  (or  designee)  as 
the  Alaska  Native  Cochair.  In  addition, 
the  charter  provides  for  appointing  the 
commissioners  or  directors  of  specified 
State  agencies,  the  State  directors  of 
specified  Federal  land  man^ement 
agencies,  and  the  heads  of  two  Alaska 
Native  organizations. 

Administrative  establishment  of  the 
Alaska  Land  Managers  Forum  is 
necessary  and  in  the  public  interest. 

Dated:  September  16, 1998. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 

[FR  Doc.  98-25973  Filed  9-26-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Availability  of 
Draft  Recovery  Plan  for  Multi-Island 
Plants 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
Recovery  Plan  for  Multi-Island  Plants. 
This  plan  covers  26  plant  taxa,  25  of 
which  are  listed  as  endangered  and  1  as 
threatened.  All  26  taxa  are  now  found 
on  one  or  more  of  the  8  main  Hawaiian 
Islands;  2  of  the  taxa  are  also  found  on 
one  or  more  of  three  Northwestern 
Hawaiian  Islands. 

DATES:  Comments  on  the  draft  recovery 
plan  received  by  November  30, 1998 
will  be  considered  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  locations:  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana 
Boulevard,  Room  3-122,  Box  50088, 
Honolulu,  Hawaii  96850  (phone  808/ 
541-3441):  U.S.  Fish  and  Wildlife 
Service,  Regional  OfHce,  Ecological . 


Services,  911  N.E.  11th  Ave.,  Eastside 
Federal  Complex,  Portland,  Oregon 
97232-4181  (phone  503/231-131);  and 
Hawaii  State  Library,  478  S.  King  Street, 
Honolulu,  Hawaii  96813.  Requests  for 
copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Field  Supervisor,  Ecological  Services, 
at  the  above  Honolulu  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christa  Russell,  Listing  and  Recovery 
Programs  Lead,  at  the  above  Honolulu 
address. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 


plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

This  draft  Recovery  Plan  for  Multi- 
Island  Plants  covers  26  plant  taxa,  25  of 
which  are  listed  as  endangered  and  1  as 
threatened.  These  26  Hawaiian  plant 
taxa  are,  or  were,  widely  distributed 
across  the  island  chain.  All  26  taxa  are 
now  found  on  one  or  more  of  the  8  main 
Hawaiian  Islands;  2  of  the  taxa  are  also 
found  on  one  or  more  of  three 
Northwestern  Hawaiian  Islands.  The 
species  listed  as  threatened  is 
Isodendrion  longifoUum  (aupaka).  The 
plants  listed  as  endangered  are: 


Scientific  name 


Achyranthes  mutica 

Adenophorus  periens 

Bonamia  menziesii 

Cenchrus  agrimonioides 

Centaurium  sebaeoides  

Cyanea  grimesiana  ssp.  grimesiana 

Cyperus  trachysanthos 

Diellia  erecta 

Euphorbia  haeleeleana  

Flueggea  neowawraea , 

Hibiscus  brackeniidgei 

Isodendrion  laurifolium  

Mariscus  pennatiformis  , 

Neraudia  sericea , 

Panicum  niihauense , 

Phyltostegia  parviflora  , 

Plantago  princeps „ 

Platanthera  holochila 

Sanicula  purpurea  

Schiedea  hookeri 

Schiedea  nuttallii  ..7 

Sesbania  tomentosa „ 

Solanum  incompletum 

Spermolepis  hawaiiensis 

Vigna  o-wahuensis 


Common  name 


no  common  name  (NCN) 

pendant  kihi  fern 

(NCN) 

kamanomano 

awiwi 

haha 

puukaa 

NCN 

NCN 

mehamehame 

mao  hau  hele 

aupaka 

NCN 

maaloa 

lauehu 

(NCN) 

ale 

(NCN) 

(NCN) 

(NCN) 

(NCN) 

ohai 

thomy  popolo 

(NCN) 

Oahu  vigna 


The  26  taxa  included  in  this  draft 
plan  grow  in  a  variety  of  vegetation 
(grasslands,  shrublands,  forests,  and 
mixed  communities),  elevational  zones 


(coastal  to  subalpine),  and  moisture 
regimes  (dry  to  wet).  Only  one  species, 
Solanum  incompletum,  is  found  in 
subalpine  forest.  These  taxa  and  their 


habitats  have  been  variously  affected  or 
are  currently  threatened  by  one  or  more 
of  the  following:  competition  for  space, 
light,  water,  and  nutrients  by  introduced 
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vegetation;  habitat  degradation  by  wild, 
feral,  or  domestic  animals  (deer, 
mouflon,  goats,  pigs,  sheep  and  cattle); 
agricultural  and  recreational  activities; 
habitat  loss  and  damage  to  plants  from 
fires;  predation  by  animals  (cattle,  deer, 
mouflon,  pigs,  goats,  sheep,  rats,  slugs 
and  snails,  and  insects);  and  natural 
disasters  such  as  volcanic  activity.  In 
addition,  due  to  the  small  niunber  of 
existing  individuals  and  their  very 
narrow  distributions,  these  taxa  and 
most  of  their  populations  are  subject  to 
an  increased  likelihood  of  extinction 
and/or  reduced  reproductive  vigor  from 
naturally  occiuring  events  such  as 
hurricanes. 

The  objective  of  the  draft  recovery 
plan  is  to  provide  a  framework  for  the 
recovery  of  these  26  taxa  so  that  their 
protection  by  the  Endangered  Species 
Act  is  no  longer  necessary.  The  interim 
objective  is  to  stabilize  all  existing 
populations  of  the  Multi-island  plants. 
To  be  considered  stable,  each  taxon 
must  be  managed  to  control  threats  (e.g., 
fenced)  and  be  represented  in  an  ex  situ 
(such  as  a  nursery  or  arboretum) 
collection.  In  addition,  a  minimum  total 
of  three  populations  of  each  taxon 
should  be  dociunented  on  islands  where 
they  now  occur  or  occurred  historically. 
Each  of  these  populations  must  be 
naturally  reproducing  and  increasing  in 
number,  wiUi  a  minimum  of  25  mature 
individuals  per  population  for  long- 
lived  pereimials  {Flueggea  neowawraea. 
Schiedea  hookeri,  and  Schiedea 
nuttallii)  and  a  minimum  of  50  mature 
individuals  per  population  for  short- 
lived perennials  {Achymnthes  mutica. 
Adenophorus  periens,  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cypems  trachysanthos,  Deillia  erecta. 
Euphorbia  haeleeleana.  Hibiscus 
brackenridgei,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Mariscus 
pennaUfonnis,  Neraudia  sericea. 
Panicum  niihauense,  Phyllostegia 
poTviflora,  Plantago  princeps, 
Platanthera  holochila,  Sanicula 
purpurea,  Sesbania  tomentosa, 
Solanum  incompletum,  and  Vigna  o- 
wahuensis).  Centaurium  sebaeoides  and 
Spermolepis  hawaiiensis  are  annuals. 

For  downlisting,  a  total  of  five  to 
seven  populations  of  each  taxon  should 
be  documented  on  islands  where  they 
now  occur  or  occvirred  historically.  In 
certain  cases,  however,  a  particular 
taxon  may  be  eligible  for  downlisting 
even  if  all  five  to  seven  of  the 
populations  are  on  only  one  island, 
provided  all  of  the  other  recovery 
criteria  have  been  met  and  the 
populations  in  question  are  widely 
distributed  and  secure  enough  that  one 
might  reasonably  conclude  that  the 


taxon  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  part  of  its 
range. 

Each  of  these  populations  must  be 
naturally  reproducing,  stable  or 
increasing  in  niunber,  and  secure  &x>m 
threats,  with  a  minimum  of  100  matiue 
individuals  per  population  for  long- 
lived  perennials,  a  minimum  of  300 
matxue  individuals  per  population  for 
short-lived  perennials  and  a  minimum 
of  500  mature  individuals  per 
population  for  the  annual  taxon.  Each 
population  should  persist  at  this  level 
for  a  minimiun  of  5  consecutive  years 
before  downlisting  is  considered.  A  total 
of  8  to  10  populations  of  each  taxon 
should  be  documented  on  islands  where 
they  now  occur  or  occiured  historically. 
As  with  downlisting,  there  may  be 
certain  cases  in  which  a  particular  taxon 
may  be  eligible  for  delisting  even  if  all 
8  to  10  of  the  populations  are  on  only 
one  island,  provided  all  of  the  other 
recovery  criteria  have  been  met  and  the 
populations  in  question  are  widely 
distributed  and  seoire  enough  that  one 
might  reasonably  conclude  that  the 
taxon  is  not  in  danger  of  extinction 
throughout  all  or  a  significant  part  of  its 
range.  Each  of  these  populations  must 
be  natiuaily  reproducing,  stable  or 
increasing  in  number,  and  secure  frt>m 
threats,  with  a  minimum  of  100  mature 
individuals  per  population  for  long- 
lived  perennials,  a  minimum  of  300 
mature  individuals  per  population  for 
short-lived  perennials  and  a  minimum 
of  500  mature  individuals  per 
population  for  the  annual  taxon.  Each 
population  should  persist  at  this  level 
for  a  minimum  of  5  consecutive  years. 

Public  Comments  Solicited 

The  Service  solicits  written  conunents 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  September  23, 1998. 
David  J.  Wesley, 
Regional  Director, 

U.S.  Fish  and  Wildlife  Service,  Region  1. 
[FR  Doc.  98-25964  Filed  9-28-98;  8:45  am) 
BtLUNQ  COOE  431»>Sfr-P 


DEPARTMENT  OF  THE  INTERIOR 

Infonnation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Papefworfc 
Reduction  Act 

agency:  Bureau  of  Indian  Afkirs, 

Interior. 

action:  Notice. 

summary:  This  notice  annoimces  that 
the  Bureau  of  Indian  Affaire  (BLA)  has 
submitted  the  Indian  Child  Welfare  Act 
(ICWA)  Annual  Report  information 
collection  request  for  reinstatement  with 
changes  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  imder 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  June  5, 1998  the  BIA 
published  a  notice  in  the  Federal 
Register  for  sixty  days  requesting 
comments  on  the  proposed  information 
collection.  The  comment  period  expired 
on  August  5, 1998  during  which  no 
public  comments  were  received.  The 
BIA  is  requesting  OMB  approval  of  the 
collection  of  information  on  a  regular 
basis,  within  30-60  days. 
FOR  FURTHER  INFORMATION  OONTACT. 

Copies  of  the  collection  of  infonnation 
and  related  self-explanatory  form  may 
be  obtained  by  contacting  Larry  Blair, 
Bureau  of  Indian  Afhirs,  Department  of 
the  Interior.  1849  C  Street.  NW,  MS- 
4603-MIB,  Washington,  DC  20240. 
Phone  (202)  208-2479. 
DATES:  OMB  is  required  to  respond  to 
this  request  within  60  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register,  but  may  respond  after  30  days, 
therefore  your  comments  should  be 
submitted  to  OMB  on  or  before  October 
29, 1998  in  order  to  assure  maximHm 
consideration. 

ADDRESSES:  Your  comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  attention:  Desk 
Officer  for  the  Interior  Department, 
Office  of  Information  and  Regulatory 
A^ira,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 
Telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to 
Larry  Blair,  Biueau  of  Indian  Affairs, 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-4603-MIB,  Washington,  DC 
20240.  Telephone  (202)  208-2479. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  collection  required 
by  the  use  of  this  form  is  necessary  to 
comply  v«th  Pub.  L.  95-608,  "The 
Indian  Child  Welfare  Act"  and  as 
codified  in  25  CFR  Part  23— Indian 
Child  Welfare  Act.  This  information  is 
collected  through  the  use  of  a 
consolidated  caseload  form  by  tribal 
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Indian  Child  Welfare  Act  program 
directors  who  are  the  providers  of  ICWA 
services.  The  information  is  used  to 
determine  the  extent  of  service  needs  in 
local  Indian  communities,  assessment  of 
the  Indian  Child  Welfare  program 
effectiveness,  and  to  provide  data  for  the 
annual  program  budget  justification. 
The  responses  to  this  collection  of 
information  are  voluntary  and  the 
aggregated  report  is  not  considered 
confidential.  The  public  is  not  required 
to  respond  unless  a  currently  valid  0MB 
control  number  is  displayed. 

II.  Request  for  Comments 

We  specifically  request  your 
comments  be  submitted  to  the  address 
provided  above  with  a  copy  to  the 
Bureau  of  Indian  Affairs  within  30  days 
on  the  following: 

1.  Whether  thecoUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA, 
including  whether  the  information  will 
have  practical  utility; 

2.  The  accuracy  of  the  BIA's  estimate 
of  the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

III.  Data 

Title  of  the  Collection  of  Information: 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Indian  Child  Welfare  Act 
Annual  Report. 

0MB  Number:  1076-0131. 

Affected  Entities:  Individual  members 
of  Indian  tribes  who  are  living  on  or 
near  a  tribally,  or  legally  defined  service 
area. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Annual 
Responses:  554. 

Estimated  Time  per  Application:  one- 
half  hour. 

Estimated  Total  Annual  Burden 
Hours:  277  hours. 

Dated:  August  24. 1998. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  98-25981  Filed  9-28-98;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Information  Collection  SutHnitted  to 
the  Office  of  Management  and  Budget 
for  Review  under  the  Paperwork 
Reduction  Act 

agency:  Bureau  of  Indian  Affairs,  DOI. 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Bureau  of  Indian  Affairs  (BIA)  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3506  (c)(2)(A) 
has  submitted  the  proposed  information 
collection  request  to  the  Office  of 
Management  and  Budget  for  approval  of 
a  form  for  the  Indian  Service  Population 
and  Labor  Force  Estimates.  On  June  5, 
1998,  the  BIA  published  a  Notice  in  the 
Federal  Register  requesting  comments. 
The  comment  period  closed  on  August 
5, 1998  and  no  comments  were 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  documents  contained  in 
the  information  collection  request  may 
be  obtained  by  contacting  Miss 
Elizabeth  Colliflower,  Office  of  Tribal 
Services,  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  1849  C  Street 
NW.  MS-4603-MIB,  Washington,  DC 
20240.  Telephone:  (202)  208-7435. 
DATES:  OMB  is  required  to  respond  to 
this  request  within  60  days  after 
publication  of  this  Notice  in  the  Federal 
Register,  but  may  respond  after  30  days; 
therefore,  your  comments  should  be 
submitted  to  OMB  by  October  29, 1998 
to  assure  maximum  consideration. 
ADDRESSES:  Your  comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to:  Desk  Officer  for  the 
Department  of  the  Interior,  Office  of 
Information  and  Regulatory  Aff'airs, 
Office  of  Management  and  Budget, 
Room  10102,  725  17th  Street,  NW, 
Washington,  DC  20503.  Telephone: 
(202)-395-7340.  Please  provide  a  copy 
to  Elizabeth  Colliflower,  Office  of  Tribal 
Services,  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-4603-MIB,  Washington,  DC 
20240.  Telephone:  (202)  208-7435. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  is  mandated  by 
Congress  through  Pub.  L.  102-477, 
Indian  Employment,  Training  and 
Related  Services  Demonstration  Act  of 
1992,  Section  17.  The  Act  requires  the 
Secretary  to  develop,  maintain  and 
publish,  not  less  than  biennially,  a 
report  on  the  population,  by  gender, 
income  level,  age,  service  area,  and 
availability  for  work.  The  information  is 
used  by  the  U.  S.  Congress,  other 
Federal  Agencies,  State  and  local 


governments  and  private  sectors  for  the 
purpose  of  developing  programs, 
planning,  and  to  award  financial 
assistance  to  American  Indians.  An 
agency  may  not  conduct  or  sponsor,  nor 
is  any  person  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

II.  Request  for  Comments 

We  specifically  request  your 
comments  be  submitted  to  OMB  at  the 
address  provided  above  with  a  copy  to 
the  Bureau  of  Indian  Affairs  by  October 
29, 1998  concerning  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA, 
including  whether  the  information  will 
have  practical  utility; 

2.  The  accuracy  of  the  BIA's  estimate 
of  the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

m.  Data 

Title  of  the  Collection  of  Information: 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Indian  Service 
Population  and  Labor  Force  Estimates. 

OMB  Number:  1076-(new). 

Affected  Entities:  Indian  tribes  and 
members  who  are  living  on  or  near  a 
tribally,  or  by  law,  a  legally  defined 
service  area. 

Frequency  of  Response:  Biennially. 

Estimated  Number  of  Annual 
Responses:  557. 

Estimated  Time  per  Application:  V2 
hour. 

Estimated  Total  Annual  Burden 
Hours:  279  hours. 

Dated:  August  24. 1998. 
Kevin  Gover, 

Assistant  Secretary— Indian  Affairs. 
(PR  Doc.  98-25982  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-00-P] 

Notice  for  Publication;  AA-9257,  AA- 
9264,  AA-9303,  AA-9307,  AA-9308, 
AA-9319,  AA-9323,  and  AA-9331: 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulations  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 
(ANCSA),  43  U.S.C.  1601,  1613(h)(1), 
will  be  issued  to  the  Calista 
Corporation,  for  8  sites  aggregating 
approximately  1,873.58  acres.  The  lands 
involved  are  in  the  vicinity  of  Nunivak 
Island,  Alaska. 

Seward  Meridian,  Alaska 

T.  1  S.,  R.  101  W  ..  T.  1  S.,  R.  102  W.,  T. 
3  S..  R.  97  W.,  T.  4  S.,  R.  98  W.,  T.  5 
S.,  R.  98  W.,  T.  1  N..  R.  102  W..  T.  2  N., 
R.  101  W. 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decisions  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  shall  have  until  October  29, 
1998  to  file  an  appeal.  However,  parties 
receiving  Service  by  certified  mail  shall 
have  30  days  fixim  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Jerri  Sansone, 

Land  Law  Examiner,  ANCSA  Team,  Bmncb 

of  962  Adjudication. 

[FR  Doc.  98-25969  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-08-1 220-00:  GP8-0315] 

Call  for  Nominations  on  National 
Historic  Oregon  Trail  interpretive 
Center  Advisory  Board 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  one 
seat  on  the  Bureau  of  Land  Management 
(BLM),  National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board.  The 
vacancy  is  for  the  representative  of 
county  or  local  elected  office. 

The  Advisory  Board,  created  in  1997 
by  the  Secretary  of  the  Interior,  provides 
advice  to  BLM  on  matters  pertinent  to 
the  Bureau  of  Land  Management's 
responsibilities  for  the  management  of 
the  National  Historic  Oregon  Trail 
Interpretive  Center.  Nominations  should 
be  received  30  days  from  the 
publication  date  of  this  notice.  In 
making  appointments  to  Advisory 
Board,  the  Secretary  will  also  consider 
nominations  made  by  the  Governor  of 
Oregon.  The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  directs  the 
Secretary  of  the  Interior  to  establish 
advisory  councils  to  provide  advice  on 
land  use  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  In  order  to  reflect  a  fair  balance 
of  viewpoints,  the  membership  of  the 
National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board 
must  be  representative  of  the  various 
interests  concerned  with  the 
management  of  the  National  Historic 
Oregon  Trail  Interpretive  Center.  These 
include: 

1.  The  Wallows  Whitman  Forest 
Supervisor  or  his  designee. 

2.  A  representative  from  Trail 
Tenders,  Inc. 

3.  A  representative  from  the  Oregon 
Trail  Preservation  Trust. 

4.  A  representative  from  the  business 
community. 

5.  A  representative  of  county  or  local 
elected  office. 

6.  Two  members  of  public-at-large. 
Individuals  may  nominate  themselves 

or  others.  Nominees  must  be  residents 
of  Oregon.  Nominees  will  be  evaluated 
based  on  their  demonstrated  ability  to 
analyze  and  interpret  data  and 
information,  evaluate  proposals, 
identify  problems,  and  promote  the  use 
of  collaborative  management 
techniques;  such  as,  long-term  planning 
from  and  further  development  of  the 
Interpretive  Center,  interagency 


coordination,  management  across 

jurisdictional  boundaries,  data  sharing, 
information  exchange,  and  partnerships. 
All  nominations  must  be  accompanied 
by  letters  of  reference  from  represented 
interests  or  organizations,  a  completed 
background  information  nomination 
form,  as  well  as  any  other  information 
that  speaks  for  the  nominee's 
qualifications.  The  nomination  period 
will  also  be  announced  through  news 
releases  issued  by  the  BLM  Vale 
District,  Oregon  office.  Nominations  for 
the  Advisory  Board  should  be  sent  to 
National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board, 
Attention:  Dave  Hunsaker,  PO  BOX  987, 
Baker  City  OR,  97814. 
DATES:  All  nominations  should  be 
received  on  or  before  November  6, 1998. 
FOR  FURTHER  INFORMATION  AND 
APPUCATION  FORMS  CONTACT:  Dave 
Hunsaker,  BLM  Baker  District,  PO  BOX 
987,  Bake  City  OR  97814. 

Completed  Nomination/Background 
Forms  should  be  returned  to  the  same 
address  listed  above. 
Richard  T.  Watts, 
Associate  District  Manager 
[FR  Doc.  98-26016  Filed  9-28-98;  8:45  am] 

BIUING  COOC  4310-33-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  337-TA-415] 
Notice  of  Investigation 

In  the  Matter  of  Certain  Mechanical 
Lumbar  Supports  and  Products  Containing 
Same 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  §  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  19, 1998,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  McCord  Winn 
Textron  Inc.  of  Manchester,  New 
Hampshire.  An  amended  complaint  was 
filed  on  September  14, 1998.  A 
supplementary  letter  was  filed  on 
September  16, 1998.  The  amended 
complaint  alleges  violations  of  section 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
-sale  within  the  United  States  after 
importation  of  certain  mechanical 
lumbar  supports  and  products 
containing  same  by  reason  of 
infringement  of  claims  15  or  16  of  U.S. 
Letters  Patent  5,518.294.  The  amended 
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complaint  further  alleges  that  an 
industry  in  the  United  States  exists  or 
is  in  process  of  being  established  as 
required  by  subsection  (a)(2)  of  section 
337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  as  amended 
and  supplemented,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  ofHcial  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W.,  Room 
112,  Washington.  D.C.  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
w^ww. usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Goalwin,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  Litemational 
Trade  Commission,  telephone  202-205- 
2574. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
and  in  section  210.10  of  the 
Conunission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.10  (1998). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  September  23, 1998,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  mechanical 
lumbar  supports  and  products 
containing  same  by  reason  of 
infringement  of  claims  15  or  16  of  U.S. 
Letters  Patent  5,518,294,  and  whether 
an  industry  in  the  United  States  exists 
or  is  in  the  process  of  being  established 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 


are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 

McCord  Wirm  Textron  Inc.,  645  Harvey 
Road,  Manchester,  New  Hampshire 
03103 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
SchUkra  Manufacturing  Inc.,  310 

Carlingview  Drive,  Etobicoke,  Ontario 

Canada  M9W  5Gl 
SchUkra  of  North  America  Ltd.,  1361 

Ouellette  Avenue,  Windsor,  Ontario 

Canada  N8X  1J7 
SchUkra  U.S.A.,  Inc.,  15045  Fogg  Street, 

Plymouth,  Michigan  48170 
SchUkra  Bemdorf  GmbH,  Leobersdorfer 

Strasse  26,  A2560  Bemdorf,  Austria 
SchUkra  Automobil-Erstausstatungs- 

GmbH,  Gebertstrasse  5A,  D90411 

Niimberg,  Germany 

(c)  Anne  M.  Goalwin,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-P,  Washington, 
D.C.  20436.  who  shall  be  the 
Commission  investigative  attorney, 
party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Debra  Morriss  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Conunission's  Rules  of  Practice  and 
Procedure,  19  CFR.  §210.13.  Pursuant 
to  19  CFR.  §§  201.16(d)  and  210.13(a), 
such  responses  will  be  considered  by 
the  Commission  if  received  no  later  than 
20  days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 


By  order  of  (he  Commission. 

Issued:  September  23, 1998. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  98-25965  Filed  9-28-98;  8:45  am] 

BILUNG  CODE  7D2(MI2-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
and  Stipulated  Amendment  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  in  accordance 
with  section  122(d)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  notice  is  hereby  given 
that  on  September  11, 1998,  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Fort  Lauderdale.  Florida,  et  al.,  Civil 
Action  No.  98-6982  was  lodged  with 
the  United  States  District  Coiul  for  the 
Southern  District  of  Florida. 

In  this  action  the  United  States  alleges 
that  the  defendants  are  liable  under 
CERCLA  for  costs  incurred  by  the 
United  States  in  conducting  response 
actions  at  the  Wingate  Superfund  Site 
(the  "Site")  located  in  Fort  Lauderdale, 
Broward  County,  Florida.  The  United 
States  seeks  injunctive  relief  for  the 
remedy  specified  in  the  Record  of 
Decision  ("ROD")  and  the  recovery  of 
response  costs  incurred  in  connection 
with  the  release  of  hazardous  substances 
from  the  Site  into  the  envirorunent. 

This  consent  decree  represents  a 
settlement  for  conducting  the  remedy  at 
the  Site  and  the  recovery  of  response 
costs.  The  proposed  settlement  involves 
thirty-six  settling  defendants  which 
comprise  a  group  entailing  the  owner/ 
operator,  generators,  and  transporters  of 
hazardous  substances  released  at  the 
Site.  The  proposed  consent  decree 
requires  the  settling  defendants  to 
finance  and  conduct  the  remedial 
design  and  remedial  action  ("RD/RA"), 
which  includes  construction  of  a 
geosynthetic  membrane  cap  over  the 
Site  property.  The  proposed  settlement 
provides  the  defendants  with  an  orphan 
share  compromise  in  an  amount  equal 
to  past  response  costs  ($1.8  million), 
plus  projected  futiu-e  oversight  costs 
($1.6  million).  Fourteen  parties  will  also 
receive  de  minimis  covenants  from  the 
United  States  limited  to  the  remedy 
selected  in  the  ROD,  based  upon  the 
volume  and  toxicity  of  their 
representative  waste  contributions  to 
the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
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date  of  this  publication  comments 
relating  to  the  proposed  Second  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  City  of  Fort 
Lauderdale,  Florida,  et  al.,  Wingate 
Superfund  Site),  D.J.  Ref.  90-11-2- 
1176.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with  section 
7003(d)  of  the  Resources  Conservation 
and  Recovery  Act  ("RCRA").  42  U.S.C. 
6973(d). 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
Florida,  500  E.  Broward  Boulevard,  Fort 
Lauderdale,  Florida  33394;  Region  4, 
Office  of  the  Environmental  Protection 
Agency,  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  ^W,  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $31.25 
(without  exhibits),  $53.25  (with 
exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Walker  Smith. 

Deputy  Chief,  Environment  and  Natural 
Resources  Division. 

[PR  Doc.  9S-26018  Filed  9-28-98;  8:45  am] 
BIUMQ  CODE  441»-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  42 
U.S.C.  9601  et  seq. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  a 
third  proposed  consent  decree  in  United 
States  V.  ReiUy  Industries,  Inc.,  Civil 
Action  No.  IP-93-1045-C,  was  lodged 
on  August  27, 1998,  with  the  United 
States  District  Court  for  the  Southern 
District  of  Indiana. 

The  proposed  Consent  Decree 
concerns  the  Reilly  Tar  and  Chemical 
Superfund  Site  ("Site"),  which  is 
located  on  approximately  120  acres  at 
1500  South  Tibbs  Avenue,  in 
Indianapolis,  Indiana.  Pursuant  to  the 
proposed  consent  decree  and  section 
106  of  the  Comprehensive 


Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9606,  Reilly  Industries  will  implement 
all  Remedial  £)esign  and  Remedial 
Action  activities  needed  to  implement 
the  Third,  Fourth  and  Fifth  Operable 
Unit  remedies  at  the  Site.  The  remedies 
include  Soil  Vapor  Extraction  ("SVE") 
treatment  of  contaminated  soils, 
placement  of  appropriate  final  covers 
over  all  remaining  soil  contamination  at 
the  property,  recording  of  use 
restrictions  on  the  property  as  an 
institutional  control,  as  well  as 
continued  pumping  and  treatment  of 
ground  water  until  cleanup  standards 
are  attained.  Reilly  Industries  will  also 
pay  the  United  States  for  unreimbursed 
past  costs  at  the  Site,  pursuant  to 
section  107(a)  of  CERCLA.  42  U.S.C. 
9607(a),  in  the  amount  of  $171,159.29 
and  will  pay  all  future  response  costs 
inciured  in  connection  with  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiual  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Reilly 
Industries.  Inc..  DOJ  Ref.  i90-ll-2- 
1273. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  United  States 
Courthouse,  5th  Floor,  46  East  Ohio 
Street,  IndianapoUs,  Indiana  46204;  the 
Region  V  Office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Blvd.,  Chicago,  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
NW.,  3rd  Floor.  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW.,  3rd 
Floor.  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  (25 
cents  per  page  reproduction  costs)  in  the 
amoimt  of  $23.75  for  the  consent  decree 
only  (95  pages)  or  $82.50  for  the  consent 
decree  plus  appendix  (330  pages), 
payable  to  the  Consent  Decree  Library. 
Bruce  Gelber, 

Deputy  Chief  Environmental  Enforcement 
Section. 

[FR  Doc.  98-26019  Filed  9-28-98;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
in  Comprehensive  Environmental 
Response^  Compensation  and  Liability 
Act  Cost  Recovery  Action 

In  accordance  with  the  Department 
Pohcy,  28  C.F.R.  §  50.7,  noUce  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Ralph  Riehl  Jr.  et  al..  Qvil 
Action  No.  89-226E  was  lodged  with 
the  United  States  District  Coxut  for  the 
Western  District  of  Pennsylvania  on 
September  17, 1998.  This  Consent 
Decree  resolves  the  United  States' 
claims  against  EMI  Company  under 
Sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606  and 
9607(a),  for  response  costs  inciured  at 
the  Millcreek  Ehunp  Superfund  Site  in 
Millcreek  Township,  PA.  The  Consent 
Decree  requires  EMI  Company  to  pay 
$875,000  in  reimbiu-sement  of  response 
costs  relating  to  the  Millcreek  Dump 
Superfund  Site  cleanup.  The  Decree 
also  requires  EMI  Company  to  pay  a 
$100,000  civil  penalty,  pursuant  to 
Section  106  of  CERCLA,  42  U.S.C.  9606 
for  its  failure  to  comply  with  a 
Unilateral  Administrative  Order  issued 
by  the  Environmental  Protection  Agency 
on  March  31, 1992,  requiring  cleanup  at 
the  Site. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  Ralph  Riehl  Jr.  et  al., 
DOJ  No.  90-11-3-519. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Western 
District  of  Pennsylvania,  100  State 
Street,  Suite  302,  Erie,  PA  16507;  EPA 
Region  m,  1650  Arch  Street. 
Philadelphia,  PA  91903;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  3rd  Floor,  Washington,  D.C. 
20005.  When  requesting  a  copy  of  the 
proposed  Consent  Decree,  please 
enclose  a  check  to  cover  the  twenty-five 
cents  per  page  reproduction  costs 
payable  to  the  "Consent  Decree  Library" 
in  the  amount  of  $6.50,  and  please 
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reference  United  States  v.  Ralph  Riehl, 
Jr.  et  al.  DOJ  No.  90-11-3-519. 
Joel  M.  Gnwt, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 
[FR  Doc.  98-26035  Filed  9-2&-98:  8:45  am] 
■LUNO  COOe  441»-1S^ 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notic*  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Lead-Acid 
Battsfy  Consortium  C'ALABC") 

Notice  is  hereby  given  that,  on  July 
13, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("Ihe  Act"),  Advanced  Lead-Add 
Battery  Consortium  ("ALABC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  cinnmistances. 
Specifically,  FL\MM  SpA,  Montecchio. 
ITALY;  and  Southern  Coalition  for 
Advanced  Transportation  (SCAT), 
Atlanta.  GA  have  been  added  as  parties 
to  this  venture.  Also,  Omni  Oxide, 
L.L.C.,  Indianapohs,  IN;  and  Kyimgwon 
Battery  Co..  Ltd,  Kyungki-do,  KOREA 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Advanced 
Lead- Acid  Battery  Consortiiun 
("ALABC")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  Jime  15, 1992,  Advanced  Lead- 
Acid  Battery  Consortium  ("ALABC") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  of  July  29, 1992  (57  FR 
33522).  The  last  notificaUon  was  filed 
with  the  Department  on  April  9, 1998. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  98-26051  Filed  ^28-98;  8:45  am] 

BtLUNO  COOC  441»-11-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Advanced  Magnesium 
Alloys  Production  Process  Venture 
Team  C'AMAPP') 

Notice  is  hereby  given  that,  on  May 
13, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  431 
et  seq.  ("the  Act"),  Advanced 
Magnesiiun  Alloys  Production  Process 
Venture  Team  ("AMAPP")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  piupose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circiunstances.  Specifically, 
Crucible  Research  Center,  Pittsburgh, 
PA  has  been  added  as  a  party  to  this 
venture.  Also,  Manufacturing  Sciences 
Corporation,  Oak  Ridge,  TN;  and  Iowa 
State  University,  Ames,  lA  have  been 
dropped  as  parties  to  this  venture. 

hfo  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Advanced 
Magnesium  Alloys  Production  Process 
Venture  Team  ("AMAPP")  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  23,  1997,  AMAPP 
Venture  Team  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  IDepartment  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  24. 1998  (63  FR  9262). 

The  last  notification  was  filed  with 
the  Department  on  April  29, 1998.  A 
notice  has  not  been  published. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26045  Filed  9-28-98;  8:45  am] 
BILUNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperath/e  Research  and  Production 
Act  of  1993— Agile  Precision  Sheet 
Metal  Stamping  ("Near  Zero 
Stamping") 

Notice  is  hereby  given  that,  on  May  6, 
1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 


Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Agile  Precision  Sheet 
Metal  Stamping  ("Near  Zero  Stamping") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  piupose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Troy  Design  and 
Manufacturing  Company,  Redford.  MI 
has  been  added  as  a  party  to  this 
venture.  Also.  Classic  Companies,  Troy, 
MI  has  been  dropped  as  a  party  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Agile 
Precision  Sheet  Metal  Stamping  ("Near 
Zero  Stamping")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  14, 1995,  Agile 
Precision  Sheet  Metal  Stamping  ("Near 
Zero  Stamping")  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  purauant  to  Section  6(b)  of  the 
Act  on  January  31, 1996  (61  FR  3463). 

The  last  notification  was  filed  vtrith 
the  Department  on  January  3, 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  15, 1996  (61  FR  6038). 
Constance  K.  Robinsmi, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26036  Filed  9-28-98;  8:45  am] 
BIUINQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Biosynthesis  of  Chemical 
Intermediates 

Notice  is  hereby  given  that,  on  July 
10, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ["  the  Act"),  Biosynthesis  of 
Chemical  Intermediates  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
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plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Henkel  Corporation, 
Cincinnati,  OH;  and  General  Electric 
Company,  Schenectady,  NY.  The  nature 
and  objectives  of  the  venture  are  to 
develop  and  demonstrate  a  biocatalyst 
and  process  for  the  production  of  novel 
chemical  intermediates. 
Constance  K.  Robinson,  ' 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  98-26044  Filed  9-28-98;  8:45  ami 
BILUNQ  C00€  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitruat  DIviaion 

Notice  Purauant  to  the  National 
Cooperative  Reaearch  and  Production 
Act  of  1993— Biotechnology  Reaearch 
&  Development  Corporation  C'BRDC") 

Notice  is  hereby  given  that,  on  Jime 
12, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Biotechnology 
Research  and  Development  Corporation 
("BRDC")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending, 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Seminis  Vegetable  Seeds, 
Inc.,  Woodland,  CA  has  been  added  as 
a  party  to  this  ventvire. 

On  May  20, 1998,  BRDC  issued  to 
Seminis  Vegetable  Seeds,  Inc. 
("Seminis"),  and  Seminis  purchased 
from  BRDC,  746%  shares  of  common 
stock,  without  par  value,  of  BRDC. 
Simultaneously,  with  the  issuance  and 
purchase  of  the  shares  of  the  common 
stock,  BRDC  and  Seminis  entered  into 
an  Agreement  to  be  bound  by  the  terms 
and  conditions  of  the  BRDC  Master 
Agreement  effective  as  of  June  10, 1998, 
by  and  among  BRDC  and  its  common 
stockholders.  Seminis  has  the  rights  set 
forth  in  the  BRDC  Master  agreement  in 
all  project  technology  made,  discovered, 
conceived,  developed,  learned,  or 
acquired  by  or  on  behalf  of  BRDC  in 
connection  with,  or  arising  out  of,  or  as 
the  result  of,  a  research  project  in 
existence  while  Seminis  is  a  common 
stockholder  of  BRDC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 


Biotechnology  Research  and 
Development  Corporation  ("BRDC") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  13, 1988,  Biotechnology 
Research  and  Development  Corporation 
("BRDC")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  May  12, 1988 
(53  FR  16919). 

The  last  notification  was  filed  with 
the  Department  on  May  9, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  5, 1997  (62  FR  30882). 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26039  Filed  9-28-98;  8:45  am] 
BILUNQ  OOOE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitruat  DIviaion 

Notice  Purauant  to  the  National 
Cooperative  Reaearch  and  Production 
Act  of  1993— Biotechnology  Reaearch 
and  Developnient  Corporation 
C'BRDC") 

Notice  is  hereby  given  that,  on  March 
9, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Biotechnology 
Research  and  Development  Corporation 
("BRDC")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
general  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Schering-Plough  Animal 
Health  Corporation,  Madison,  NJ  has 
been  added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Biotechnology  Research  and 
Development  Corporation  ("BRDC") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  12, 1998,  Biotechnology 
research  and  Development  Corporation 
("BRDC")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 


Section  6(b)  of  the  Act  on  May  12, 1998 
(53  FR  16919). 

The  last  notification  was  filed  with 
the  Department  on  May  9, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  5, 1997  (62  FR  30882). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  98-26047  Filed  9-28-98: 8:45  am] 
BILUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitruat  DIviaion 

Notice  Purauant  to  the  National 
Cooperative  Reaearch  and  Production 
Act  of  1993— CollatMrathfe  Deciaion 
Support  for  Induatrial  Proceaa  Control 

Notice  is  hereby  given  that,  on  April 
1, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Collaborative 
Decision  Support  for  Industrial  Process 
Control  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Celanese  Corporation, 
Dallas,  TX;  and  Union  Carbide 
Corporation,  Danbury,  CT  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  Collaborative 
Decision  Support  for  Industrial  Process 
Control  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  9, 1995,  Collaborative 
Decision  support  for  Industrial  Process 
Control  filed  its  driginal  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  June  20, 1995 
(60  FR  32169). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26037  Filed  9-28-98;  8:45  am) 

BILUNO  COOE  4410-11-M 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— The  Consortium  for  Non- 
Contract  Gauging  C'CNCQ") 

Notice  is  hereby  given  that,  on  July 
23, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Consortiiun  for 
Non-Contact  Gauging  ("CNCG")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Eaton  Corporation, 
Cleveland,  OH  has  been  dropped  as  a 
party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The 
Consortium  for  Non-Contact  Gauging 
("CNCG")  intents  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  March  7, 1995,  Tne  Consortium 
for  Non-Contact  Gauging  ("CNCG")  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  pubhshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  May  24,  1995  (60  FR 
27559). 

The  last  notification  was  filed  with 
the  Department  on  March  17, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  of  April  29, 1997  (62  FR  23267). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  9&-26041  Filed  9-28-98;  8:45  am) 
■lUJNQ  COOe  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— Gas  Utilization  Research 
Forum  (GURF)  Project  No.  3 

Notice  is  hereby  given  that,  on  March 
20, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperation  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Gas  Utilization 
Research  Forum  (GURF)  Project  No.  3, 


titled  "Floating  LNG  Production  Vessel 
Study"  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  diunages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Amoco  Production  Co..  Houston, 
TX;  BG  pic  Research  and  Technology. 
Leicestershire.  LEU  3GR,  ENGLAND; 
BP  Exploration  Operating  Company 
Limited,  Middlesex,  TW16  7LN, 
UNITED  KINGDOM;  Chevron  Petroleum 
Technology  Company.  San  Ramon,  CA; 
Conoco  Inc.,  Houston,  TX;  Gaz  de 
France,  Nantes  Cedex  1,  FRANCE; 
Statoil,  N-7005  Trondheim,  NORWAY; 
and  VICO  Enterprises,  Inc.,  Houston, 
TX.  The  purpose  of  the  ventiue  is  to 
investigate  the  economic  and  technical 
feasibility  of  establishing  a  vessel  as  a 
floating  LNG  facility  designed  to  liquefy 
and  export  approximately  500  million 
standard  cubic  feet  of  Uquefied  natural 
gas  per  day.  The  general  objectives  of 
the  venture  are  to  evaluate  the  possible 
liquefaction  processes  for  use  on  a 
vessel,  develop  a  preliminary 
production  vessel  configiiration  and 
definition  of  both  a  steel  hull  and  a 
concrete  hull  vessel;  a  concept  safety 
assessment;  and  preliminary  capital  and 
preliminary  operating  cost  estimates  for 
the  production  vessel. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-26054  Filed  9r-28-98:  8:45  am] 

WLUNQ  COOE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— General  Motors 
Corporation/Extrude  Hone  Corporation 

Notice  is  hereby  given  that,  on  April 
16, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  General  Motors 
Corporation/Extrude  Hone  Corporation 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 


the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
cinaunstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  General  Motors  Corporation, 
Pontiac,  MI;  and  Extrude  Hone 
Corporation,  Irwin,  PA.  The  natiue  and 
objectives  of  the  venture  are  to  develop 
and  demonstrate  the  use  of  the  three- 
dimensional  printing  process  for  the 
direct  fabrication  of  automotive  tooling 
for  lost  foam  castings. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26043  Filed  9-28-98;  8:45  am] 
BILUNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— HDP  User  Group 
International,  Inc. 

Notice  is  hereby  given  that,  on  May 
27, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  HDP  User  Group 
International,  Inc.  has  filed  vmtten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 
Specifically,  3M  Electronics  Products 
Division,  Austin,  TX;  Compeq 
Manufacturing  Co.,  Taojruan  Hsien. 
TAIWAN;  Ericsson  Telecom  AB, 
Stockhohn,  SWEDEN;  Fairchild 
Semiconductor,  Portland,  ME; 
Flextronics  International,  San  Jose,  CA; 
Fujitsu  Computer  Packaging,  San  Jose, 
CA;  LSI  Logic,  Milpitas,  CA; 
MicroModule  Systems,  Cupertino,  CA; 
SGS  Thompson.  Cedex,  FRANCE; 
Silicon  Graphics  Computer  Co., 
Mountain  View,  CA;  and  Symbosis 
Logic.  Fort  Collins.  CO  have  been  added 
as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  HDP  User 
Group  International,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  14, 1994.  HDP  User 
Group  International,  Inc.  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
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Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  23, 1995  (60  FR  15306). 

The  last  notification  was  filed  with 
the  Department  on  April  23, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  5, 1997  (62  FR  30882). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc  98-26046  Filed  9-28-98;  8:45  am] 
BILUNQ  OOOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— 4nter  Company 
Coilaboration  for  Aids  Drug 
Development 

Notice  is  hereby  given  that,  on  July 
13. 1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C  4301 
et  seq.  ("the  Act"),  Inter  Company 
Collaboration  for  Aids  Drug 
Development  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membNBrship  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiRs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Trimeris,  Inc..  Durham.  NC 
has  been  added  as  a  party  to  this 
venture.  Also,  Hoechst  AG/Hoechst 
Marion  Roussel  has  been  dropped  as  a 
party  to  this  venture.  In  addition,  the 
Dupont  Merck  Pharmaceutical  Company 
has  changed  its  name  to  Dupont 
Pharmaceuticals  Company. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Inter 
Company  Collaboration  for  Aids  Drug 
Development  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  27, 1993,  Inter  Company 
Collaboration  for  Aids  Drug 
Development  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  6. 1993  (58  FR  36223). 

The  last  notification  was  filed  with 
the  Department  on  September  15. 1997. 
A  notice  was  published  in  the  Federal 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  31,  1997  (62  FR  58982). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-26048  Filed  9-28-98: 8:45  am] 

BHJJNQ  COOE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on  April 
23, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  National  Center 
for  Manufoctiuing  Sciences,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiff  to  actual 
damages  under  specified  circumstances. 
Specifically,  Focused  Research,  Inc., 
Santa  Clara,  CA  has  been  added  as  a 
party  to  this  ventxire.  Also,  SDL,  Inc., 
San  Jose,  CA  has  been  dropped  as  a 
party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  National 
Center  for  ManufiK:turing  Sciences,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20, 1987,  the  National 
Center  for  Manufocturing  Sciences,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  17, 1987  (52 
FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  April  10, 1998.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  18, 1998  (63  FR  33419). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Dinsion. 
(FR  Doc.  98-26040  Filed  9-28-98;  8:45  am) 

BtLUNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Electrical 
Manufacturers  Association  C'NEMA") 

Notice  if  hereby  given  that,  on  March 
S,  1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  National  Electrical 
Manufacturers  Association  ("NEMA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  FedMal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  Umiting  the 
recovery  of  antitrust  plaintifb  to  actual 
damages  under  specified  circumstances. 
Specifically,  Diasmiics  Vingmed,  Santa 
Clara,  CA;  DICOMTT  Imaging  Systems 
Corporation,  Richmond  Hill,  Ontario. 
CANADA;  and  Secure  Archive.  Boulder, 
CO  have  been  added  as  parties  to  this 
ventiire. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  National 
Electrical  Manufacturers  Association 
("NEMA")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  14. 1997.  National 
Electrical  ManuCactiirers  Association 
("NEMA")  filed  its  original  notification 
pursiiant  to  Section  6(a)  of  the  Act  A 
notice  has  not  been  published. 
Constance  K.1 


Director  of  Operations  Antitrust  Division. 
[FR  Doc  98-26057  Filed  9-28-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Resesrch  and  Production 
Act  of  1993— Petroleum  E&P  Research 
Cooperative  f'Cooperative") 

Notice  is  hereby  given  that,  on  July 
14, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 16  U.S.C.  4301 
se  seq.  ("the  Act"),  Petroleum  E&P 
research  Cooperative  ("Cooperative") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
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were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plainti^s  to  actual 
damages  under  specified  circumstances. 
Specifically,  BP  Exploration  Operating 
Company  Limited,  Sunbury,  Thames, 
UNITED  KINGDOM;  and  Chevron 
Petroleum  Technology  Company, 
Houston,  TX  have  been  added  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Petroleum 
E&P  Research  Cooperative 
("Cooperative")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  16, 1997,  Petroleum  E&P 
Research  Cooperative  ("Cooperative") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  Notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  February  13. 1997  (62 
FR6801). 

The  last  notification  was  filed  with 
the  Department  on  August  22, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  28. 1997  (62  FR 
63389). 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26055  Filed  9-28-98;  8:45  am] 
BILLMQ  COOC  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Resoarch  and  Production 
Act  of  1993 — Petroleum  Environment 
Research  Forum  C'PERF") 

Notice  is  hereby  given  that,  on  June  5. 
1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Petroleum 
Environmental  Research  Fonmi 
("PERF")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Koch  Refinging  Company. 
St.  Paul,  MN;  and  Coastal 
Biotechnology,  Inc.,  Roanoke,  VA  have 
been  dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 


activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Petroleum 
Enviroimiental  Research  Fonun 
("PERF")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  February  10. 1986.  Petroleum 
Environmental  Research  Fonmi 
("PERF")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  March  14. 
1986  (51  FR  8903). 

The  last  notification  was  filed  with 
the  Department  on  November  12, 1997. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  3. 1997  (62  FR  63959). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26042  Filed  9-28-98;  8:45  am] 

BILUNO  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  Environmental 
Research  Forum  f'PERF")  Project  No. 
97-08 

Notice  is  hereby  given  that,  on  July 
23. 1998.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  97-08: 
Scientifically-Soimd-Based  Decision 
Tools  for  E&P  Sites  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conunission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Gas  Research  Institute, 
Chicago,  IL;  and  American  Petroleum 
Institute,  Washington,  DC  have  been 
added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  97-08: 
Scientifically-Soimd-Based  Decision 
Tools  for  E&P  Sites  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 


On  January  26. 1998.  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  97-08: 
Scientifically-Soimd-Based  Decision 
Tools  for  E&P  Sites  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  14, 1998  (63  FR  18226). 
Constanoe  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26053  Filed  9-28-98;  8:45  am] 
BILUNO  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petrotschnlcal  Open 
Software  Corporation  C'POSC") 

Notice  is  hereby  given  that,  on  July 
30. 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Petrotechnical  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
project  status.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  POSC  amended  its 
Certificate  of  Incorporation  to  extend 
voting  privileges  to  all  of  its  members. 

>Io  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Petrotechnical  Open  Software 
Corporation  ("POSC")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  14, 1991,  Petrotechnical 
Open  Software  Corporation  ("POSC") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pxusuant  to  Section 
6(b)  of  the  Act  on  February  7, 1991  (56 
FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  April  24, 1998.  The 
notice  has  not  been  published. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  98-26052  Filed  9-2S-98;  8:45  am] 
■axan  code  44i*-ii-«i 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notics  Pursuant  to  the  National 
Cooperative  Resoarch  and  Production 
Act  of  1993— Petrotachnical  Open 
Software  Corporation  f'POSC") 

Notice  is  hereby  given  that,  on  April 
24, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Petrotechnical  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Datasim  Education  B.V. 
Amsterdam,  THE  NETHERLANDS  has 
been  added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Petrotechnical  Open  Software 
Corporation  ("POSC")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  14, 1991,  Petrotechnical 
Open  Software  Corporation  ("POSC") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  [department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  February  7, 1991  (56 
FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  March  2, 1998.  A 
notice  was  pubUshed  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  13, 1998  (63  FR  37589). 
Constanoe  K.  Robinvon, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  98-26056  Filed  9-28-98;  8:45  am] 
BHJJNQ  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division    . 

Notice  Pursuant  to  the  Natiionai 
Cooperative  Research  and  Production 
Act  of  1993— Praxair,  Inc. 

Notice  is  hereby  given  that,  on  Jime  2, 
1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Praxair,  Inc.  has  filed 
written  notifications  simultaneously 
with  the  Attorney  Genwal  and  the 


Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actiial  damages  under 
specified  circimistances.  Specifically. 
Phillips  Petroleum  Company, 
Bartlesville,  OK  has  been  added  as  a 
party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Praxair,  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  13, 1997.  Praxair,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  pubUshed  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  February  19, 1998  (63 
FR  8477).  No  other  notifications  have 
been  filed. 

CoDBtaiioe  K.  Robinsoa, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-26038  Filed  9-28-98;  8:45  am] 
MLUNQ  COK  4419-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Semiconductor  Research 
Corporation  C'SRC") 

Notice  is  hereby  given  that,  on  March 
12, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Semiconductor 
Research  Corporation  ("SRC")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Lucent  Technologies,  Murray  Hill,  NJ; 
-Northrop  Gnmian,  Baltimore,  MD;  and 
Neo  Linear,  Inc.,  Pittsburgh,  PA  have 
been  added  as  parties  to  this  venture. 
Also,  American  Telephone  &  Telegraph 
Company,  Murray  Hill.  NJ;  ANACAD 
Electrical  Engineering  Software,  San 
Jose.  CA;  FAMTECH/Speedfam, 
Chandler,  AZ;  Ford  Motor  Company, 
Dearborn,  MI;  LV  Software,  San  Jose, 
CA;  Meta-Software,  Simnyvale,  CA; 
MicroUnity  Systems  Engineering, 
Sunnyvale,  CA;  SEMATECH,  Inc.. 
Austin.  TX:  Technology  ModeUng 
Associates.  Sunnyvale.  CA;  and 


Westinghouse  Electric  Corporation, 
Pittsbuiigh.  PA  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remain  open,  and 
Semiconductor  Research  Corporation 
("SRC")  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

Oto  January  7, 1985,  Semiconductor 
Research  Corporation  ("SRC")  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  pubUshed  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  30. 1985  (50  FR  4281). 

The  last  notification  was  filed  with 
the  Department  on  December  1, 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  12, 1998  (63  FR  7180). 
Conrtance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  98-26050  Filed  9-28-98;  8:45  am] 
BKiJNO  OOOE  44ie-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Unhrersal  Instruments 
Corporation  fUniversal") 

Notice  is  hereby  given  that,  on  March 
20, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  Universal 
Instruments  Corporation  ("Universal") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
cirounstances.  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Universal  Instruments  Corporation; — 
Binghamton.  NY;  Allen-Bradley  Co.. 
Inc.  Mayfield  Hts..  OH;  AMKOR 
Electronics  Inc..  Chandler.  AZ; 
Cabletron  Systems  Inc..  Rochester,  NY; 
FUp  Chip  Technologies,  Phoenix,  AZ; 
Digital  Equipment  Corporation,  Hudson, 
MA;  Eastman  Kodak  Company, 
Rochester.  NY;  ERICSSON  RADIO 
SYSTEMS  AB.  Stockhohn.  SWEDEN; 
Heller  Industries,  Florham  Park.  NJ;  IBM 
Corporation,  Endicott,  NY;  Kester 
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Solder  Div.,  LUton  Systems,  Inc., 
CtesPlaines,  IL;  LSI  Logic,  Milpitas,  CA; 
Nokia  Mobile  Phones,  Ltd.,  Sale, 
FINLAND:  Philips  Consumer 
Communications,  LeMans,  FRANCE; 
Photo  Stencil,  Colorado  Springs,  CO; 
Robert  Bosch  GmbH,  Stuttgart, 
GERMANY;  VLSI  Corporation,  San  Jose, 
CA;  SGS-Thomson  Microelectronics, 
Inc.,  Carrollton,  TX;  and  Plexus 
Corporation,  Neenah,  WI.  The  nature 
and  objectives  of  the  venture  are  to 
acquire  an  in-depth  understanding  of  all 
the  material  interactions  and  process 
limitations  affecting  Chip  Size 
Packaging  ("CSP")  and  Direct  Chip 
Attach  ("DCA")  technologies  which  can 
be  used  to  produce  high  quality 
products  at  high  yields  in  the 
electronics  industry.  The  overall 
objective  of  the  venture  is  to  provide 
fully  documented  processes  which  can 
be  used  to  produce  high  quality  product 
at  high  yields. 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  98-26049  Filed  9-28-98;  8:45  am] 

BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

[II4S  No.  1953-«8;  AG  Order  No.  2181-98] 

RIN1115-AE26 

Redesignation  of  Liberia  Under 
Temporary  Protected  Status  Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  This  notice  redesignates 
Liberia  under  the  Temporary  Protected 
Status  (TPS)  program  in  accordance 
with  section  244(b)(1)  of  the 
Immigration  and  Nationality  Act,  as 
amended  (the  Act).  This  notice  also 
describes  the  procedures  with  which 
eligible  aliens  who  are  nationals  of 
Liberia  (or  who  have  no  nationality  and 
who  last  habitually  resided  in  Liberia) 
must  comply  to  register  for  TPS. 
The  Attorney  General  initially 
designated  Liberia  for  TPS  effective 
March  7, 1991,  and  redesignated  Liberia 
for  TPS  effective  April  7, 1997.  The 
designation  and  redesignation  expired 
on  September  28, 1998.  This  new 
redesignation  of  Liberia  makes  TPS 
available  to  eligible  Liberian  TPS 
applicants  who  have  continuously 
resided  in  the  United  States  since 
September  29, 1998,  and  who  have  been 
continuously  physically  present  in  the 
United  States  since  September  29, 1998. 


EFFECTIVE  DATE:  This  Liberian  TPS 
redesignation  is  effective  from 
September  29, 1998,  until  September  28, 
1999.  The  registration  period  for  this 
redesignation  begins  on  September  29, 
1998  and  will  remain  in  effect  until 
March  29, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde,  Program  Analyst, 
Immigration  and  Naturalization  Service, 
Room  3214,  425  I  Street,  NW., 
Washington,  DC  20536,  telephone  (202) 
514-3228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Statutory  Provisions  for  Redesignation 
of  TPS 

Section  308(a)(7)  of  Pub.  L.  104-132 
renumbered  section  244A  of  the  Act. 
Under  this  section,  renumbered  as 
section  244  of  the  Act  (8  U.S.C.  1254), 
the  Attorney  General  is  authorized  to 
grant  Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General  (or  who  have  no 
nationality  and  last  habitually  resided 
in  that  state).  The  Attorney  General  may 
designate  a  state  upon  finding  that  the 
state  is  experiencing  ongoing  armed 
conflict,  environmental  disaster,  or 
extraordinary  and  temporary  conditions 
that  prevent  nationals  or  residents  of  the 
coimtry  from  returning  in  safety. 

Subsection  244(b)(lT  of  the  Act 
implicitly  permits  the  Attorney  General 
to  "redesignate"  (that  is,  to  designate 
under  the  TPS  program  a  country  that 
has  been  previously  designated),  as  well 
as  designate  for  the  first  time,  if  she  first 
Bnds  that  the  required  conditions  are 
met.  The  act  of  redesignation  is 
referenced  in  subsection  244(c)(l)(A)(I), 
which  requires  that  "the  alien  has  been 
continuously  physically  present  since 
the  effective  date  of  the  most  recent 
designation  of  that  state."  (Emphasis 
added.)  This  provision  thus  explicitly 
contemplates  more  than  one 
designation. 

The  TPS  statute  imposes  a 
requirement  that,  in  order  to  be  eligible 
for  TPS,  an  alien  must  have  been 
continuously  physically  present  in  the 
United  States  since  the  effective  date  of 
the  most  recent  designation.  This  means 
that,  regardless  of  when  a  designation 
may  have  been  extended,  in  order  to 
receive  TPS  an  alien  must  have  been 
physically  present  in  the  United  States 
from  the  date  of  initial  designation  or 
from  the  date  of  any  redesignation. 
Section  244(c)(l)(A){I)  of  the  Act.  The 
statute  also  authorizes  the  Attorney 
General  to  impose  an  additional 
requirement  that  an  alien  must  have 
continuously  resided  in  the  United 


States  since  such  date  as  the  Attorney 
General  may  designate.  Section 
244(c)(l)(A)(ii)  of  the  Act. 

The  required  September  29, 1998, 
residence  date  will  apply  to  all 
applicants.  Certain  trips  from  the  United 
States  after  September  29, 1998,  will  be 
allowed  under  the  definitions  of 
"continuously  physically  present"  and 
"continuous  residence."  See  definitions 
at  8  CFR  244.1,  formerly  8  CFR  240.1. 

The  initial  registration  period  for  this 
TPS  redesignation  continues  from 
September  29, 1998  until  March  29, 
1999,  in  accordance  with  the  required 
180-day  minimum  period.  Section      ~-5 
244(c)(l)(A)(iv)  of  the  Act. 

Redesignation  of  Liberia  Under  the  TPS 
Program 

On  March  27, 1991,  the  Attorney 
General  designated  Liberia  for 
Temporary  I^tected  Status  for  a  period 
of  12  months.  56  FR  12746.  The 
Attorney  General  subsequently 
extended  the  designation  of  Liberia 
under  the  TPS  program  for  additional 
periods,  with  the  last  extension  valid 
until  September  28, 1998.  On  March  31, 
1998,  the  Attorney  General  published  a 
Notice  of  Termination  of  Designation  of 
Liberia  under  the  TPS  program  effective 
September  28, 1998.  63  FR  15437.  This 
determination  was  based  on  the 
understanding  that  the  Department  of 
State  would  review  security  conditions 
in  Liberia  prior  to  the  September  28, 
1998,  expiration  date  of  the  TPS 
designation  and  redesignation  for 
Liberia.  The  recent  recurrence  of  armed 
conflict  in  Liberia  and  the  Department 
of  State  review  of  conditions  has  caused 
the  Attorney  General  to  reconsider  TPS 
status  for  Liberia  and  recommend  the 
redesignation  of  TPS  for  Liberia. 

In  her  discretion,  the  Attorney 
General  has  determined  that,  in  light  of 
renewed  cciflict  in  Liberia,  the 
temporary  conditions  that  exist  in 
Liberia  warrant  redesignation. 
Therefore,  pursuant  to  Section  244(b)(1) 
of  the  Act,  this  notice  grants  Liberia  a 
redesignation  of  TPS. 

By  operation  of  statute,  this 
redesignation  extends  the  availability  of 
TPS  only  to  Liberians  who  have  been 
continuously  physically  present  in  the 
United  States  from  the  effective  date  of 
this  redesignation,  September  29, 1998. 

Notice  of  Redesignation  of  Liberia 
Under  the  Temporary  Protected  Status 
Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244  of 
the  Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1254),  and  pursuant 
to  the  discretion  vested  in  the  Attorney 
C^neral  under  subsection  244(b)l)  of  the 
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Act,  I  have  consulted  with  the 
appropriate  agencies  of  the  U.S. 
Government  concerning  redesignation 
of  Liberia  under  the  Temporary 
Protected  Status  program.  From  these 
consultations  I  find  that,  due  to  renewed 
conflict  in  Liberia  and  ongoing 
insecurity,  there  exist  extraordinary  and 
temporary  conditions  that  prevent 
aliens  who  are  nationals  of  Liberia  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  from 
returning  to  Liberia  in  safety.  In 
consideration  of  these  consultations  and 
other  relevant  factors,  and  in  the 
exercise  of  my  discretion,  I  order 
redesignation  of  Liberia  as  follows: 

(1)  Liberia  is  redesignated  under 
section  244(b)(1)(C)  of  the  Act. 
Nationals  of  Liberia  (and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Liberia)  who  have 
"continuously  resided  in  the  United 
States"  since  September  29, 1998,  and 
have  been  "continuously  physically 
present"  since  (September  29, 1998, 
whichever  is  later)  may  apply  for 
Temporary  Protected  Status  within  the 
registration  period  which  begins 
September  29, 1998  and  ends  on  March 
29, 1999. 

(2)  I  estimate  that  there  are  no  more 
than  10,000  nationals  of  Liberia  (and 
aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  who  are 
currenUy  in  nonimmigrant  or  imlawful 
status  (including  the  earlier  Liberian 
TPS  registrants)  and  are,  therefore, 
eligible  for  Temporary  Protected  Status 
vmder  this  redesignation. 

(3)  Except  as  specifically  provided  in 
this  notice,  applications  for  TPS  by 
nationals  of  Liberia  (and  aliens  having 
no  nationality  who  last  habitually  , 
resided  in  Liberia)  must  be  filed 
pursuant  to  the  provisions  of  8  CFR  part 
244,  formerly  8  CFR  240.  Aliens  who 
wish  to  apply  for  TPS  must  file  an 
Application  for  Temporary  Protected 
Status,  Form  1-821,  together  with  an 
Application  for  Employment 
Authorization,  Form  1-765,  during  the 
registration  period,  which  begins  on 
September  29, 1998  and  will  remain  in 
effect  until  March  29, 1999. 

(4)  The  Attorney  General  has 
determined  that  there  will  be  no  fee  for 
an  Application  for  Temporary  ProtM:ted 
Status,  Form  1-821,  filed  in  connection 
with  this  redesignation  of  Liberia  under 
the  TPS  program. 

(5)  TPd  registrants  must  submit  a 
Form  1-765  along  with  Form  1-821  as 
part  of  the  registration  process.  If  a  TPS 
registrant  intends  to  work,  he  or  she 
must  obtain  employment  authorization. 
The  filing  fee  for  all  Employment 
Authorization  Docimients  (Forms  1-765) 
received  by  the  Service  before  October 


13, 1998,  is  seventy  dollars  ($70).  On 
October  13, 1998,  the  Immigration  and 
Naturalization  Service  will  implement  a 
revised  fee  schedule  and  the  prescribed 
fee  for  all  Forms  1-765,  received  by  the 
Service  on  or  before  October  13, 1998. 
will  be  on  hundred  dollars  ($100).  Form 
1-765  may  be  submitted  vnthout  the 
required  fee  if  a  properly  docimiented 
fee  waiver  requests  in  accordance  with 
8  CFR  244.20,  formerly  8  CFR  240.20, 
accompanies  the  form. 

(6)  Information  concerning  the  TPS 
redesignation  program  for  nationals  of 
Liberia  (and  aliens  having  no  nationality 
who  last  habitually  resided  in  Liberia) 
will  be  available  at  local  Immigration 
and  Naturalization  Service  offices  upon 
publication  of  this  notice. 

Dated:  September  24. 1998. 
Janet  Reno, 
Attorney  General. 
(PR  Doc.  98-26033  Filed  9-28-98;  8:45  am] 

■ILUNQ  OOOE  4410-ei-M 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 

[6PO4O01] 

Sunshine  Act  Masting;  Public 
Announcement— Pursuant  to  The 
Government  in  the  Sunshine  Act 
(Public  Law  94-409)  [5  U.S.C.  Sactioh 
552b] 

AGENCY  HOLiNNG  MEETING:  Department  of 

Justice  United  States  Parole 

Commission. 

DATE  AND  TIME:  9:30  a.m.,  Thursday, 

October  1, 1998. 

PLACE:  5550  Friendship  Boulevard. 

Suite  400,  Chevy  Chase,  Maryland 

20815. 

STATUS:  Closed— Meeting. 

MATTERS  CONSIDERED:  The  following 

matter  will  be  considered  during  the 

closed  portion  of  the  Commission's 

Business  Meeting: 

Appeals  to  the  Commission  involving 
approximately  four  cases  decided  by  the 
national  Commissioners  pursuant  to  a 
reference  imder  28  CFR  2.27.  These 
cases  were  originally  heard  by  an 
examiner  panel  wherein  inmates  of 
Federal  prisons  have  applied  for  parole 
or  are  contesting  revocation  of  parole  or 
mandatory  release. 

AGENCY  contact:  Tom  Kowalski,  Case 
(^rations.  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  September  24, 1998. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[PR  Doc.  98-26124  Filed  9-25-98;  10:45  am] 
MUJNQ  CODE  44ie-31-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 
[6P04091] 

Sunshine  Act  Meeting;  Public 
Announcen>ent — Pursuant  to  The 
Government  tn  the  Sunshine  Act 
(Public  Law  94-409)  [5  U.S.C.  Section 
SS2b] 

AGENCY  HOLDING  MEETING:  Department  of 

Justice,  United  States  Parole 

Commission. 

TIME  AND  DATE:  11:00  a.m.  Thursday, 

October  1,1998. 

PLACE:  5550  Friendship  Boulevard, 

Suite  400,  Chevy  Chase,  Maryland 

20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff. 
Case  Operations,  and  Administrative 
Sections. 

3.  Discussion  and  proposal  to  conform 
28  CFR  §  2.80  to  the  Guideline 
Worksheet  Instructions. 

4.  Discussion  and  proposal  to  revise 
the  Procedures  Manual,  appendix  9,  in 
regard  to  transfer  treaty  cases. 

5.  Discussion  and  proposal  to  revise 
the  procedures  at  §  2.76  regarding 
reduction  in  minimum  sentences  for 
District  of  Columbia  prisoners. 
AGENCY  CONTACT:  Tpm  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-4596. 

Dated:  September  24, 1998. 
Rockne  (TiirlfineH, 
Deputy  General  Counsel,  U.S.  Parole 
Commission. 
[FR  Doc.  98-26125  Filed  9-25-98;  10:45  am] 

BILUNQ  OOOC  4410-M-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Applications  for  Approval  of  Sanitary 
Toilet  Facilities 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  contifiuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
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and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Applications  for  Approval 
of  Sanitary  Toilet  Facilities.  MSHA  is 
particularly  interested  in  comments 
which: 

•Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

'Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  For  Further  Information  Contact 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
November  30, 1998. 

ADDRESSES:  Send  comments  to 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
4015  Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  M.  O'Malley,  Program 
Management  Officer,  Office  of  Program 
Evaluation  and  Information  Resources, 
U.S.  Department  of  Labor,  Mine  Safety 


and  Health  Administration,  Room  719, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tamale@msha.gov  (Internet  E- 
mail),  (703)  235-1470  (voice),  or  (703) 
235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  sanitary  toilet  is  required  by  30  CFR 
71.500  at  surface  coal  mines  at  a 
location  that  is  convenient  to  each  work 
site  and  by  30  CFR  75.1712-6  in 
undergroimd  coal  mines  within  500  feet 
of  each  working  place  where  miners  are 
regularly  employed.  The  standards 
further  require  that  only  sanitary  toilet 
facilities,  approved  by  MSHA,  be  used. 
Manufacturers  may  either  call  or  write 
to  MSHA  to  learn  what  information  is 
required  to  be  included  on  applications 
for  approval.  To  obtain  approval,  a 
manufacturer  of  sanitary  toilet  facilities, 
must  submit  an  application  and  provide 
sufficient  information  for  an  effective 
evaluation  of  the  sanitary  features  of  the 
facilities.  Applications  are  submitted  to 
the  EKvision  of  Health,  Coal  Mine  Safety 
and  Health,  MSHA. 

II.  Current  Actions 

MSHA  uses  the  information  to 
properly  ascertain  if  the  mine  operator 
is  in  compliance  with  the  applicable 
standards. 

Type  of  Review: 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Applications  for  Approval  of 
Sanitary  Toilet  Facilities. 

OMB  Number:  1219-0101  (extension). 

Agency  Number:  MSHA  209. 

Affected  Public:  Business  or  other  for 
profit. 

Total  Respondents:  2. 

Frequency:  On  occasion. 

Average  Time  per  Response:  8. 

Total  Burden  Hours:  16. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  24, 1998. 
George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 

Resources. 

[FR  Doc.  98-25998  Filed  9-28-98;  8:45  am] 

WLUNQ  CODE  4610-43-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Coiiection 
Request  Submitted  for  Pubiic 
Comment  and  Recommendations; 
Hoist  Operators  Physlcai  Fitness;  and 
Physical  Requirements  for  Mine 
Rescue  Teams  and  Man  Hoist 
Operators 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Hoist  Operators  Physical 
Fitness;  and  Physical  Requirements  for 
Mine  Rescue  Teams.  MSHA  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  apprqpriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
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DATES:  Submit  comments  on  or  before 
November  30, 1998. 
ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Conunenters 
are  encouraged  to  send  tbeir  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Theresa  O'Malley,  Program 
Analysis  Office,  Office  of  Program 
Evaluation  and  Information  Resources, 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration,  Room  715, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tomalley@msha.gov  (Internet 
E-mail),  (703)  235-1470  (voice),  or  (703) 
235-1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  30  CFR  Sections  56.19057  and 
57.19057  require  the  annual 
certification  of  hoist  operator's  fitness. 
The  safety  of  all  metal  and  nonmetallic 
miners  riding  hoist  conveyances  is 
dependent  upon  the  attentiveness  and 
physical  capabilities  of  the  hoist 
operators,  especially  in  emergency 
evacuations.  Improper  movements, 
overspeed,  and  overtravel  of  a  hoisting 
conveyance  can  result  in  serious 
physical  harm  or  death  to  all 
passengers.  Unlike  other  industries,  the 
hazards  of  mining  are  not  reduced  in 
small  operations  because  of  the  volume 
of  material  to  be  processed  and  the 
heavy  equipment  used.  This  precludes 
making  exceptions  to  safety  standards 
for  small  mines  in  order  to  reduce  the 
biuden  imposed  by  the  standard. 
However,  small  mine  operators  are 
likely  to  have  fewer  hoist  operators^ 

Section  49.7(a)  requires  each  mine 
rescue  team  member  to  be  examined 
annually  by  a  physician  who  shall 
certify  that  he/she  is  physically  fit  to 
perform  mine  rescue  and  recovery  work 
for  a  prolonged  period  imder  extreme 
conditions.  Small  operators  are  not 
exempt  from  the  requirement  for  a 
medical  examination  for  mine  rescue 
personnel;  however,  they  are  allowed  to 
provide  an  approved  alternative  mine 
rescue  capability. 

n.  Current  Actions 

Title  30  CFR  Sections  56.19057  and 
57.19057  require  the  annual 
certification  of  hoist  operator's  fitness. 
The  safety  of  all  metal  and  nonmetallic 
miners  riding  hoist  conveyance  is 


dependent  upon  the  attentiveness  and 
physical  capabilities  of  the  hoist 
operators,  especially  during  emergency 
evacuations.  Improper  movements, 
overspeed,  and  overtravel  of  a  hoisting 
conveyance  can  result  in  serious 
physical  harm  or  death  to  all 
passengers.  Small  mine  operators  are 
likely  to  have  fewer  hoist  operators. 

Section  49.7(a)  requires  each  member 
of  a  mine  rescue  team  to  be  examined 
annually  by  a  physician  who  shall 
certify  that  he/she  is  physically  fit  to 
perform  mine  rescue  and  recovery  work 
for  a  prolonged  period  under  strenuous 
conditions. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Record  of  all  Certified  and 
Qualified  Persons;  Hoist  Operators 
Physical  Fitness;  and  Physical 
Requirements  for  Mine  Rescue  Teams. 

0MB  Number:  1219-0049. 

Agency  Number:  MSHA  221. 

Record  keeping:  At  least  one  year 
from  the  time  that  certification  is 
obtained. 

Affected  Public:  Business  or  other  for- 
profit  Cite/Reference/Form:  30  CFR  56/ 
57.19057  and  30  CFR  49.7. 

Total  Respondents:  1.154. 

Frequency:  On  occasion. 

Total  Responses:  18,206. 

A  verge  Time  per  Response:  50 
minutes. 

Estimated  Total  Burden  Hours:  1,511. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  $5,277,703. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  pubfic  record. 

Dated:  September  24, 1998. 
George  M.  Fesak, 

Director,  Program  Evaluation  and  Infonnation 
Resources. 

(FR  Doc.  98-25999  Filed  9-28-98;  8:45  am) 
BIUJNG  CODE  4S1(MS-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Infonnation  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Records  of  All  Certified  And  Qualified 
Persons;  and  Man  Hoist  Operators 
Physical  Rtness 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Record  of  all  Certified  and 
Qualified  Persons;  and  Man  Hoist 
Operators  Physical  Fitness.  MSHA  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  Usted  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
November  30,  1998. 
ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Conunenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 


51962 


Federal  Register /Vol.  63,  No.  188 /Tuesday,  September  29.  1998 /Notices 


Theresa  M.  O'Malley,  Program  Analysis 
Officer.  Office  of  Program  Evaluation 
and  Information  Resources,  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration.  Room  715, 4015 
Wilson  Boulevard,  Arlington.  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  tomalley@msha.gov  (Internet 
E-mail),  (703)  235-8378  (voice),  or  (703) 
235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

30  CFR  Sections  75.155,  75.159, 
75.160.  75.161,  77.105,  77.107,  77.107- 
1,  and  77.106.  Sections  75.155  and 
77.105  explain  the  qualifications  to  be  a 
qualified  hoisting  engineer  or  a 
qualified  hoist  man  on  a  slope  or  shaft 
sinking  operation.  These  requirements 
are  necessary  so  that  it  can  be 
determined  who  is  qualified  to  perform 
these  tasks  and  how  they  can  become 
qualified. 


Sections  75.159  and  77.106  requires 
the  operator  of  a  mine  to  maintain  a  list 
of  all  certified  and  qualified  persons 
designated  to  perform  certain  duties 
around  a  mine.  This  list  must  be  posted. 

n.  Current  Actions 

30  CFR  75.155.  75.159,  75.161,  and 
77.105.  77.106.  and  77.107-1,  require 
coal  operators  to  maintain  a  list  of 
persons  who  are  certified  and  those  who 
are  quaUfied  to  perform  duties  which 
requires  specialized  expertise  at 
underground  and  surface  coal  mines, 
i.e.,  conduct  test  for  methane  and 
oxygen  deficiency,  conduct  tests  of  air 
flow,  perform  electrical  work,  repair 
energized  surface  high-voltage  lines, 
and  perform  duties  of  hoisting  engineer. 
The  regulations  also  require  the  mine 
operator  to  have  an  approved  training 
plan  so  that  the  qualified  and  certified 
people  can  properly  perform  their  tasks. 
The  recorded  information  is  necessary 
to  ensure  that  only  persons  who  are 


properly  trained  and  have  the  required 
number  of  years  of  experience  are 
permitted  to  perform  these  duties. 
MSHA  does  not  specify  a  format  for  the 
recordkeeping;  however,  it  normally 
consists  of  the  names  of  the  certified 
and  qualified  person  listed  in  two 
colimuis  on  a  sheet  of  paper.  One 
colimm  is  for  certified  persons  and  the 
other  is  for  qualified  persons. 

Type  of  Review.  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Records  of  All  Certified  And 
Qualified  Persons;  and  Man  Hoist 
Operators  Physical  Fitness. 

OMB  Number:  1219-0049  (current 
OMB  number;  however,  OMB  will  be 
requested  to  provide  a  new  niunber 
pending  reapproval  because  the  Agency 
is  separating  these  sections  from  the 
currently  approved  1219-0049). 

Recordkeeping:  One  year. 

Affected  Public:  Business  or  other  for- 
profit. 


Cite/reference 

Total  respond- 
ents 

Frequency 

Total  re- 
sponses 

Average  time 
per  response 

Burden 

75.155  

0 
1,064 
1,064 

0 
1.699 
1,699 

0 

4 
1 
0 
4 

1 

0 
4,256 
1,064 

0 
6.796 
1.699 

n 

0 

75.159  

U  

5  minutes  .... 

75.161  _ 

353 

77.105 „ 

77.106  >... 

o  nrs 

0 

5  minutes  .... 

8,512 
0 

77.107-1   

564 

8  nrs 

13,592 

Totals  

5,526 

10 

13.815 

16.16  hours 

23,021 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  24. 1998. 

George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 
Resources. 

(FR  Doc.  98-26000  Filed  9-28-98;  8:45  am] 

BILUNQ  CODE  4810-*3-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Propoeed  Collection,  Comment 
Request  Entitled  Small  Business 
Competitiveness  Demonstration 
Program 

AGENCY:  Office  of  Federal  Procurement 
PoUcy  (OFPP).  Office  of  Management 
and  Budget  (OMB). 


ACTION:  Notice  of  request  for  public 
comment  regarding  die  reinstatement, 
with  changes,  of  a  previously  approved 
collection  (OMB  Clearance  9000-0100) 
for  which  approval  is  now  being 
requested  by  OFPP. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  OFPP  is  notifying 
the  pubhc  concerning  a  request  to 
reinstate,  with  changes,  a  previously 
approved  information  collection 
requirement  concerning  the  Small 
Business  Competitiveness 
Demonstration  Program. 
DATES:  Comments  may  be  submitted  on 
or  before  November  30, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Linda  G.  Williams,  Deputy  Associate 
Administrator,  Office  of  Federal 
Procurement  Policy,  202-395-3302. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to  the 
Administrator,  Office  of  Federal 
Procurement  Policy,  Room  352,  OEOB, 
Washington.  DC  20503.  Please  cite  the 


Small  Business  Competitiveness 
Demonstration  Program. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Small  Business  Competitiveness 
Demonstration  Program  Act  of  1988 
(Title  Vn,  Public  Law  100-656),  as 
amended,  established  the  Small 
Business  Competitiveness 
Demonstration  Program  (Program).  The 
Program  was  established  (1)  to 
demonstrate  whether  or  not  small 
businesses  in  certain  industry  groups 
can  compete  successfully  on  an 
unrestricted  basis  for  Federal  contracts, 
and  (2)  to  demonstrate  whether  or  not 
targeted  goaling  and  management 
technques  can  expand  Federal  contract 
opportunities  for  small  businesses  in 
industry  categories  where  such 
opportunities  historically  have  been  low 
despite  adequate  numbers  of  small 
business  contractors  in  the  economy. 
Section  401  of  the  Small  Business 
Reauthorization  Act  of  1997  (Pub.  L. 
105-135)  extends  the  Program 
indefinitely. 

Under  the  current  Federal  Acquisition 
Regulation  (FAR),  small  businesses  are 
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reqiiired  only  to  represent  their  status 
(i.e.',  whether  small,  small 
disadvantaged,  or  women-owned  small 
businesses).  Section  714(c)  of  the  Small 
Business  Competitiveness 
Demonstration  Program  Act  requires 
each  participating  agency  to  collect  data 
pertaining  to  the  size  as  well  as  the 
status  of  the  small  business  concern 
Teceiving  any  award  for  services  in  the 
four  designated  industry  groups  and 
products  or  services  in  the  agencies'  ten 
targeted  industry  categories.  The  size  of 
the  small  businesses  is  collected  in 
terms  of  the  number  of  employees  or 
dollar  voliune  of  sales.  The  number  of 
employees  is  based  on  the  average  of  the 
pay  periods  for  the  last  twelve  months. 
The  volume  of  sales  is  based  on  the 
average  annual  gross  revenue  for  the  last 
three  fiscal  years  (see  FAR  19.101).  The 
size  information  is  collected  during  the 
solicitation  process  as  part  of  the 
representation  requirement.  This  data 
will  be  used  to  evaluate  the  small 
business  impact  of  the  Program. 

The  former  information  collection 
requirements  set  forth  in  section  714(b) 
of  the  Small  Business  Competitiveness 
Demonstration  Program  Act,  pertaining 
to  the  simplified  system  to  collect  data 
on  the  participation  of  small  business 
concerns  as  subcontractors  under  prime 
contracts  for  architectural  and 
engineering  (A&E)  services,  expired  on 
September  30, 1997.  Accordingly,  this 
proposed  reinstatement  excludes  that 
data  collection  requirement. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  five  minutes  per  response, 
including  the  time  to  gather  the 
information  and  complete  the 
solicitation  provision.  The  annual 
reporting  burden  is  estimated  as 
follows:  Respondents,  603,524; 
responses  per  respondent,  1;  total 
annual  responses,  603,524;  preparation 
hours  per  response,  .08333,  and  total 
response  biuden  hours,  50,273. 

Obtaining  Copies  of  Proposals 

A  copy  of  the  Paperwork  justification 
is  available  from  the  Office  of  Federal 
Procurement  Policy,  Room  352,  OEOB, 
Washington,  DC  20503.  Please  cite  the 
Small  Business  Competitiveness 
Demonstration  Program  in  all 
correspondence. 
Deidre  A.  Lee, 
Administrator. 

[FR  Doc.  98-26058  Filed  9-28-98;  8:45  am] 
BHJJNO  COOE  3110-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  96-131] 

Notice  of  Agency  Report  Forms  Under 
0MB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  agency  report  forms 
imder  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  iiiformation  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C 
3506(c)(2)(A)).  Information  collection  is 
required  to  ensure  proper  use  of  and 
disposition  of  rights  to  inventions  made 
in  the  course  of,  and  data  developed 
under  NASA  contracts. 
DATES:  All  comments  should  be 
submitted  on  or  before  November  30, 
1998. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Phillip  Smith  Code 
BFZ,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  NASA  Reports 
Officer,  (202)  358-1223. 

Title:  NASA  Property  in  the  Custody 
ofContractora. 

OMB  Number:  2700-0017. 

Type  of  review:  Extension. 

Need  and  Uses:  NASA  is  required  to 
account  for  Government-owned/ 
contractor-held  property  in  accordance 
with  SFFAS  #6.  NASA  Form  1018 
provides  for  the  annual  collection  of 
summary  data  from  these  records  to 
ensure  the  accurate  reflection  of  Agency 
assets  and  related  depreciation  on  the 
financial  statements  and  essential 
property  management  information. 

Affected  Public:  Business  or  other  for- 
.  profit.  Not-for-profit  institutions. 

Number  of  Respondents:  1400. 

Responses  Per  Respondent:  1. 

Annual  Responses:  1400. 

Hours  Per  Request:  400  ®  16  hrs  ea 
1000  @  2  hrs  ea. 

Annual  Burden  Hours:  8,400. 

Frequency  of  Report:  annually. 
Donald  J.  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
(FR  Doc.  98-25901  Filed  9-28-98;  8:45  amj 
HLUNG  CODE  7S1»-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMmiSTRATION 


[Notice  96-1 34] 

NASA  Advisory  Council  (NAC),  Tssk 
Force  on  Intematlonel  Spsce  Station 
Operattonal  Readiness;  Meeting 

AQBICY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the  NAC 
Task  Force  on  International  Space 
Station  Operational  Readiness  (lOR). 
Some  members  of  the  Task  Force  will  be 
participating  via  teleconfereuce. 
DATES:  Tuesday,  November  3, 1998, 
10:00  a.m.-3:00  p.m. 
ADDRESSES:  NASA  Headquartere,  300  E 
Street,  SW,  Room  5H46,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dennis  McSweeney,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  2054&-0001,  202/358- 
4556. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 
— Review  the  results  of  the  lOR  Task 
Force  Working  Group  on  International 
Space  Station  Software  assessment. 

—Review  the  results  of  the  lOR  Task 
Force  Working  Group  on  International 
Space  Station  Training  assessment. 

— ^Receive  a  briefii^  from  the 
International  Space  Station  Program 
Office  on  the  current  status  of  the 
International  Space  Station. 
It  is  imperative  that  the  meeting  be 

held  on  these  dates  to  accommodate  the 

scheduling  priorities  of  the  key 

participants.  Visitore  will  be  requested 

to  sign  a  visitors  register. 
Dated:  September  18, 1998. 

Mathew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  98-25900  Filed  9-28-98;  8:45  am) 

MLLMQ  COOE  7S10-»1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-132)] 

Aerospsce  Safety  Advisory  Panel; 


AQBICY:  National  Aeronautics  and 
Space  Administration. 
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action:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  Thursday,  November  12, 1998, 
9:00  a.m.  to  4:00  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street,  SW, 
Room  5W40,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Notify  Mr.  Norman  B.  Starkey,  Code  Q- 
1,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-4453.  if  you  plan  to  attend. 
SUPPLBMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
meet  to  deliberate  topics  for  inclusion  in 
its  Aimual  Report  for  1998.  This  is 
pursuant  to  carrying  out  its  statutory 
duties  for  which  the  Panel  reviews, 
identifies,  evaluates,  and  advises  on 
those  program  activities,  systems, 
procedures,  and  management  activities 
that  can  contribute  to  program  risk. 
Priority  is  given  to  those  programs  that 
involve  the  safety  of  human  flight.  The 
Aerospace  Safety  Advisory  Panel  is 
currently  chaired  by  Richard  D. 
Blomberg  and  is  composed  of  9 
members  and  6  consultants.  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room 
(approximately  40  persons  including 
members  of  the  Panel). 

Dated:  September  21. 1998. 
Matthew  M.  Crouch, 

NASA  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-25902  Filed  9-28-98;  8:45  am] 

MLUNQ  OOOE  7S10-01-P 


THE  NATIONAL  FOUNDATION  FOR 
THE  ARTS  AND  HUMANITIES 

Proposed  Collection,  Comment 
Request;  Institute  of  Museum  and 
Library  Services 

action:  Notice. 

summary:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  pubhc  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  |44 
U.S.C.  3508(2)(A)].  This  program  helps 
to  ensure  that  requested  data  can  be 


provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museum  and 
Library  Services  is  soliciting  comments 
concerning  the  proposed  Conservation 
Assessment  Program  evaluation 
questionnaires. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
November  30, 1998. 

IMLS  is  particularly  interested  in 
comments  that  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  propor  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to:  Dr. 
Rebecca  Danvers,  Director  of  the  Office 
of  Research  and  Technology,  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Ave.,  NW,  Room  802, 
Washington,  D.C.  20506.  Dr.  Danvers 
can  be  reached  on  (202)  606-2478  or  at 
rdanvers@imls.fed.  us. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Museum  and  Library  Services 
Act,  Pub.  L.  104-208  enacted  on 
September  30, 1996,  authorized  the 
IMLS  to  make  grants  to  improve  library 
and  museum  services.  As  part  of  its 
continuing  efforts  to  ensure  that  all 
grant  programs  achieve  their  goals,  the 
Institute  has  embarked  on  a  project  to 
evaluate  all  of  its  grant  programs.  This 
evaluation  focuses  on  the  Conservation 
Assessment  Program.  The  Conservation 
Assessment  Program  (CAP)  provides 
eligible  museums  with  a  source  of 
general  conservation  survey  grants.  The 


general  conservation  survey  or 
assessment  provides  an  overview  of  all 
of  the  museum's  collections,  as  well  as 
its  environmental  conditions,  and 
policies  and  procedures  relating  to 
collections  care.  The  assessment  r^ort 
assists  the  institution  by: 

•  Providing  recommendations  and 
priorities  for  conservation  actions,  both 
immediate  and  long-term; 

•  Facilitating  the  development  of 
long-range  institutional  plans  for  the 
care  and  preservation  of  the  collections; 
and 

•  Serving  as  a  fundraising  tool  for 
future  conservation  projects. 

n.  Current  Actions 

This  is  a  new  information  collection. 
The  data  collection  is  needed  to  assess 
the  effiectiveness  of  the  Conservation 
Assessment  Program. 

Agency:  Institute  of  Musetmi  and 
Library  Services. 

Title:  Conservation  Assessment 
Program  Data  Collection. 

OMB  Number:  n/a. 

Agency  Number:  3137. 

Frequency:  One  time  only. 

Affected  Public:  Museum  personnel, 
conservation  profiassionals. 

Number  of  Respondents:  2500. 

Estimated  Time  Per  Respondent:  1 
hour  average  per  respondent. 

Total  Burden  Hours:  2500. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  costs:  0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner,  Director  of  Public  and 
Legislative  Affairs,  Institute  of  Museum 
and  Library  Services,  1100  Pennsylvania 
Avenue.  NW.  Washington.  DC  20506. 
telephone  (202)  606-4648. 
Mamie  Bittner. 

Director  of  Public  and  Legislative  Affairs. 
IFR  Doc.  98-25921  Filed  9-28-98;  8:45  am] 

BILUNG  CODE  703«-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

PA-08-047] 

In  tlie  Matter  of  MR.  David  Milas;  Order 
Prohibiting  Involvement  in  NRC- 
Licensed  Activities 


Mr.  David  Milas  (Mr.  Milas)  was 
formerly  employed  by  the 
Commonwealth  Edison  Company 
(ComEd  or  Licensee)  at  the  E&esden 
Nuclear  Station  (Dresden  or  facility)  and 
was  an  applicant  for  a  reactor  operator's 
(RO)  license  at  that  facility.  ComEd  is 
the  holder  of  License  Nos.  DPR-19  and 
DPR-25  issued  by  the  Nuclear 
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Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
50.  These  licenses  authorize  ComEd  to 
operate  Dresden  Units  2  and  3  in 
accordance  with  the  conditions 
specified  therein. 

n 

On  July  1, 1996,  officials  at  Dresden 
notified  the  Commission  that  the  NRC 
examination  for  reactor  operator 
licenses,  due  to  be  administered  at 
Dresden  on  July  8, 1996,  appeared  to 
have  been  compromised,  as  portions  of 
that  examination  had  been  found  in  a 
copy  machine.  The  NRC  Office  of 
Investigations  (OI)  immediately  began 
an  investigation  into  this  matter.  The  01 
investigation  indicated  that  the  NRC 
examination  was  compromised  and 
originally  identified  only  one  individual 
that  was  involved,  an  applicant  for  an 
NRC  senior  reactor  operator's  (SRO) 
licensee.  Upon  further  investigation,  OI 
also  identified  Mr.  Milas,  an  applicant 
for  an  NRC  RO  license,  as  being  directly 
involved  with  the  compromise  of  the 
NRC  examination. 

The  OI  investigation  foimd  that  on 
Jime  29, 1996,  Mr.  Milas  and  the  SRO 
license  applicant  were  studying  for  their 
respective  examinations  in  the  Dresden 
Training  Building.  Dviring  that  day,  they 
entered  the  unlocked  office  of  the 
Dresden  licensing  instructors  to  look  for 
written  evaluations  that  their  instructors 
had  made  of  them.  According  to  both 
individuals,  instructors  had  previously 
informed  their  class  that  study  materials 
could  be  foimd  in  the  instructors'  office, 
and  the  instructors  had  indicated  where 
the  keys  could  be  found  for  locked 
cabinets  and  desks  in  their  office.  The 
two  individuals  obtained  the  necessary 
keys  in  the  instructors'  office,  imlocked 
desks  and  cabinets,  and  found  the  NRC 
operator  licensing  examination.  The 
SRO  applicant  photocopied  the  NRC 
examination,  while  Mr.  Milas  posted 
himself  at  a  window  to  watch  for 
anyone  entering  the  training  building. 

01  also  determined  that  Mr.  Milas 
returned  to  the  same  photocopy 
machine  on  June  30, 1996,  and  made 
another  copy  of  the  examination  from 
the  copy  he  had  obtained  on  June  29, 
1996. 

The  01  investigators  coordinated  the 
results  of  their  investigation  writh  the 
U.S.  Attorney,  Chicago,  Illinois,  and  Mr. 
Milas  was  subsequently  prosecuted  for 
compromising  the  NRC  examination.  On 
May  14, 1998,  Mr.  Milas  pleaded  guilty 
in  die  United  States  District  Court  for 
the  Northern  District  of  Illinois  to  a 
criminal  charge  involving  the 
compromise  of  a  written  examination 
for  NRC  reactor  operators'  licenses.  As 
a  part  of  his  guilty  plea,  Mr.  Milas 


agreed  to  never  reapply  for  a  position  as 
a  reactor  operator  at  any  facility  under 
the  jurisdiction,  administration,  or 
control  of  die  NRC. 

m 

The  NRC  must  be  able  to  rely  on  a 
facility  licensee  and  its  employees  to 
comply  with  all  NRC  rules  and 
regulations.  Based  on  the  01 
investigation  and  the  criminal 
conviction,  the  NRC  has  concluded  that 
Mr.  Milas  violated  the  NRC's  rules 
prohibiting  deUberate  misconduct  at 
nuclear  power  facilities  and  the 
compromise  of  the  integrity  of  NRC 
examinations.  Specifically,  10  CFR 
50.5(a)(1),  "Deliberate  Misconduct," 
prohibits  any  employee  of  an  NRC 
licensee  (ComEd)  from  engaging  in 
deliberate  misconduct  that  causes  or, 
but  for  detection  would  have  caused,  a 
licensee  to  be  in  violation  of  any  rule  or 
regulation  issued  by  the  Commission. 
Additionally,  10  CFR  55.49,  "Integrity 
of  Examinations  and  Tests,"  provides  in 
part  that  applicants  for  NRC  RO  and 
SRO  licenses  and  facility  Ucensees 
(ComEd)  shall  not  engage  in  any  activity 
that  compromises  the  integrity  of  any 
test  or  examination  required  by  10  CFR 
Part  55,  "Operator's  Licenses."  The  NRC 
has  concluded  that  Mr.  Milas"  actions 
constituted  deliberate  misconduct  and 
also  constituted  a  deliberate  violation  of 
10  CFR  55.49.  Mr.  Milas'  deliberate 
actions  have  raised  serious  doubt  as  to 
whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements  and  to 
refrain  from  deliberately  violating  NRC 
rules  and  regulations. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  Milas  were  permitted  at  this  time  to 
be  involved  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safety,  and 
interest  require  that  Mr.  Milas  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
five  years  from  the  effective  date  of  this 
Order.  If  Mr.  Milas  is  involved  with 
another  licensee  in  NRC-licensed 
activities  on  the  effective  date  of  this 
Order,  he  must  immediately  cease  such 
activities,  and  inform  the  NRC  of  the 
name,  address  and  telephone  number  of 
the  employer,  and  provide  a  copy  of  this 
Order  to  the  employer.  Additionally, 
Mr.  Milas  is  required  to  notify  the  NRC 
of  his  first  employment  in  NRC-licensed 
activities  in  the  five  years  following  the 
prohibition  period. 


IV 

Accordingly,  pursuant  to  sections  57, 
63,  81, 161b,  161i,  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202, 10  CFR 
50.5,  and  10  CFR  150.20,  It  is  hereby 
ordered  that: 

1.  David  Milas  is  prohibited  for  five 
years  from  the  effective  date  of  this 
Order  from  engaging  in  NRC-licensed 
activities.  NRC-Hcensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 

2.  If  Mr.  Milas  is  involved  with 
another  licensee  in  NRC-Ucensed 
activities  on  the  effective  date  of  this 
Order,  he  must  immediately  cease  such 
activities,  and  inform  the  NRC  of  the 
name,  address  and  telephone  niunber  of 
the  employer,  and  provide  a  copy  of  this 
Order  to  the  employer. 

3.  For  a  period  of  five  years  after  the 
five-year  period  of  prohibition  has 
expired.  Mr.  Milas  shall,  within  20  days 
of  his  acceptance  of  each  employment 
offer  involving  NRC-licensed  activities 
or  his  becoming  involved  in  NRC- 
licensed  activities,  as  defined  in 
Paragraph  IV.  1  above,  provide  notice  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  of  the  name, 
address,  and  telephone  number  of  the 
employer  or  the  entity  where  he  is,  or 
will  be,  involved  in  the  NRC-licensed 
activities.  In  the  first  notification,  Mr. 
Milas  shall  include  a  statement  of  his 
commitment  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Milas  of  good 
cause. 


In  accordance  widi  10  CFR  2.202, 
David  Milas  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington,  DC  20555. 
and  include  a  statement  of  good  cause 


51966 


Federal  Register/ Vol.  63,  No.  188 / Tuesday,  September  29.  1998 / Notices 


for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
afBrmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Mi  las  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Rulemaking  and  Adjudications, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Deputy  Assistant  General  Counsel 
for  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
III,  801  Warrenville  Road,  Lisle,  IL 
60532-4351,  and  to  Mr.  Milas,  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  Mr.  Milas.  If  a  person  other 
than  Mr.  Milas  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Milas 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

Dated  at  RockvUle,  Maryland  this  18th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travera, 

Depu  ty  Execu  tive  Director  for  Regulatory 

Effectiveness. 

(FR  Doc.  98-25996  Filed  9-28-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7001] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-1  for  the  U.S. 
Enrichment  Corporation  Paducah 
Gaseous  Diffusion  Plant,  Paducah,  KY 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staff's  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 


specifically  explain  the  reasons  why     - 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  imless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti-eet,  NW,  Washington,  DC.  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  May  29, 
1998. 

Brief  description  of  amendment:  The 
amendment  proposes  to  revise  the 
Technical  Safety  Requirement  (TSR)  for 
the  Feed  Facility  Autoclave  Manual 
Isolation  System.  USEC  proposes  to  add 
a  specific  condition  and  required  action 
to  TSR  2.2.4.13  that  specifies  the  actions 
to  be  taken  if  the  actuation  device 
located  in  the  Area  Control  Room  (ACR) 
is  inoperable.  The  autoclave  manual 
isolation  system  provides  a  mechanism 
to  remotely  isolate  all  the  autoclaves  in 
the  feed  facility  in  the  event  of  a 
uranium  hexafluoride  release  from 
piping  outside  the  autoclave. 

Basis  for  Finding  of  No  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
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any  efQuents  that  may  be  released 
offsite. 

The  proposed  change  to  add  a 
condition  and  required  action  for  the 
autoclave  manual  isolation  system  will 
have  no  effect  on  the  generation  or 
disposition  of  effluents.  Therefore,  the 
proposed  TSR  modification  will  not 
result  in  a  change  to  the  types  or 
amount  of  effluents  that  may  be  released 
offsite. 

2.  The  proposed  amendment  win  not 
result  in  a  significant  increase  in 
individual  or  ounulative  occupational 
radiation  exposure. 

The  proposed  TSR  revision  will  not 
change  or  increase  maintenance,  testing 
or  operational  requirements  for  the 
affected  equipment;  implementation  of 
the  revised  TSR  will  not  increase 
exposure.  The  change  does  not  relate  to 
controls  used  to  minimize  occupational 
radiation  exposures.  Therefore,  the 
changes  will  not  result  in  a  significant 
increase  in  individual  or  cumulative 
occupational  radiation  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  proposed  amendment  Mdll  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

Tlie  additional  condition  and  required 
action  provide  specific  required  actions 
in  the  event  of  ACR  actuation  device 
inoperability.  The  change  provides 
additional  assurance  that  the  autoclave 
manual  isolation  system  will  be 
available  to  perform  its  mitigation 
function.  The  system  is  not  involved  in 
any  precursor  to  an  evaluated  accident. 
Therefore,  this  change  will  not  increase 
the  probability  of  occiurence  or 
consequence  of  any  postulated  accident 
currently  identified  in  the  safety 
analysis  report. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  TSR  modification  will 
add  a  new  condition  and  required 
action  to  the  TSR  that  covers 
inoperability  of  the  ACR  actuation 
device.  TTie  other  two  (local)  actuation 
devices  are  already  covered  by  the  TSR. 
The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  type  of 
equipment  malfunction  or  a  new  or 
different  type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  autoclave  manual  isolation 
system  enhances  the  abiUty  to  isolate 


the  feed  autoclave  in  the  event  of  a  leak. 
The  addition  of  the  ACR  actuation 
device  to  the  TSR  provides  additional 
assurance  that  the  autoclave  manual 
isolation  system  will  be  available  to 
perform  its  mitigation  function. 
Therefore,  the  change  does  not  decrease 
the  margins  of  safety. 

7.  The  proposed  amendment  will  not 
residt  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  securiw  programs. 

Implementation  of  the  proposed 
change  does  not  change  the  safety, 
safeguards,  or  security  programs. 
Therefore,  the  effectiveness  of  the 
safety,  safeguards,  and  security 
prooams  is  not  decreased. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effective  30  days  after  being 
signed  by  the  Director,  Office  of  Nudear 
Material  Safety  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  revise  TSR  2.2.4.13  to 
add  a  condition  and  required  action 
covering  the  inoperability  of  the  ACR 
actuation  device  of  the  autoclave 
manual  isolation  system. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  September  1998. 
For  the  Nuclear  Regulatory  Commission. 

Carl  I.  Paperiallo, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  98-25997  Filed  9-28-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commlttae  on  Nuclear 
Waste;  Procaduras  for  Meetings 

Background 

This  notice  describes  procedures  to  be 
followed  with  respect  to  meetings 
conducted  pursuant  to  the  Federal 
Advisory  Committee  Act  by  the  Nuclear 
Regulatory  Commission's  (NRC's) 
Advisory  Committee  on  Nuclear  Waste 
(ACNW)-  These  procedures  are  set  forth 
so  that  they  may  be  incorporated  by 
reference  in  futiue  notices  for 
individual  meetings. 

The  ACNW  advises  the  Nuclear 
Regulatory  Commission  on  nuclear 
waste  disposal  issues.  This  includes 
facilities  covered  under  10  CFR  Parts  61 
and  the  proposed  Part  63  and  other 
appUcable  regulations  and  legislative 
mandates,  such  as  the  Nuclear  Waste 
Policy  Act.  the  Low-Level  Radioactive 
Waste  Policy  Act  and  amendments,  and 


the  Uraniiun  Mill  Tailings  Radiation 
Control  Act,  as  amended.  The 
Committee's  reports  become  a  part  of 
the  public  record. 

The  ACNW  meetings  are  normally 
open  to  the  public  and  provide 
opportunities  for  oral  or  written 
statements  from  members  of  the  public 
to  be  considered  as  part  of  the 
Committee's  information  gathering 
process.  The  meetings  are  not 
adjudicatory  hearings  such  as  those 
conducted  by  the  NRC's  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
Commission's  licensing  process.  ACNW 
meetings  are  conducted  in  accordance 
with  the  Federal  Advisory  Committee 
Act 

General  Rules  Regarding  ACNW 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting  and  is  available  on  the  internet 
at  http://www.nrc.gov/ACRSACNW. 
There  may  be  a  need  to  make  changes 
to  the  agenda  to  fadUtate  the  conduct  of 
the  meeting.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  manner  that,  in  his/her 
judgment,  will  fadlitate  the  orderly 
conduct  of  business,  induding  making 
provisions  to  continue  the  discussion  of 
matters  not  completed  on  the  scheduled 
day  during  another  meeting.  Persons 
planning  to  attend  the  meeting  may 
contact  the  Chief  of  the  Nuclear  Waste 
Branch,  ACNW,  prior  to  the  meeting  to 
be  advised  of  any  changes  to  the  agenda 
that  may  have  occurred.  Iliis  individual 
can  be  contacted  (telephone:  301/415- 
7366)  between  7:30  a.m.  and  4:15  p.m.. 
Eastern  Time. 

The  following  requirements  shall 
apply  to  public  participation  in  ACNW 
meetings: 

(a)  Persons  wishing  to  submit  written 
comments  regarding  the  agenda  items 
may  do  so  by  sending  a  readily 
reproducible  copy  addressed  to  the 
Designated  Federal  Official  spedfied  in 
the  Federal  Register  Notice  for  the 
individual  meeting  in  care  of  the 
Advisory  Committee  on  Nuclear  Waste, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Comments 
should  be  in  the  possession  of  the 
Designated  Federal  Offidal  at  least  five 
days  prior  to  the  meeting  to  allow  time 
for  reproduction  and  distribution. 
Comments  should  be  limited  to  topics 
being  considered  by  the  Committee. 

Written  comments  may  also  be 
submitted  by  providing  a  readily 
reprodudble  copy  to  the  Designated  ' 
Federal  Official  at  the  beginning  of  the 
meeting. 
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(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official.  If  possible.  5ie  request 
should  be  made  five  days  before  the 
meeting,  identifying  the  topics  to  be 
discussed  and  the  amount  of  time 
needed  for  presentation  so  that  orderly 
arrangements  can  be  made.  The 
Committee  will  hear  oral  statements  on 
topics  being  reviewed  at  an  appropriate 
time  during  the  meeting  as  scheduled  by 
the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  canceled 
or  rescheduled  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Waste  Branch,  ACNW  (telephone:  301/ 
415-7366)  between  7:30  a.m.  and  4:15 
p.m..  Eastern  Time. 

(d)  During  the  ACNW  meeting 
presentations  and  discussions, 
questions  may  be  asked  by  ACNW 
members.  Committee  consultants,  NRC 
staff,  and  the  ACNW  staff. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  Designated  Federal 
Official  will  have  to  be  notified  prior  to 
the  meeting  and  will  authorize  the 
installation  or  use  of  such  equipment 
after  consultation  with  the  Chairman. 
The  use  of  such  equipment  will  be 
restricted  as  is  necessary  to  protect 
proprietary  or  privileged  information 
that  may  be  in  documents,  folders,  etc., 
in  the  meeting  room.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

(f)  A  transcript  is  kept  for  certain  open 
portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW,  Washington, 
DC  20555,  for  use  within  one  week 
following  the  meeting.  A  copy  of  the 
certified  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  reproduction 
charges.  ACNW  meeting  agenda, 
meeting  transcripts,  and  letter  reports 
are  available  for  downloading  or 
viewing  on  the  Internet  at  http:// 
www.nrc.gov/ACRSACNW. 

(g)  Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
some  ACNW  meetings.  Those  wishing 
to  use  this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audio  Visual 


Federal  Register /Vol.  63,  No.  188 /Tuesday.  September  29,  1998 /Notices 


Technician,  (301-415-8066)  between 
7:30  a.m.  and  3:45  p.m.  Eastern  Time  at 
least  10  days  before  the  meeting  to 
ensure  the  availability  of  this  service. 
Individuals  or  organizations  requesting 
this  service  will  be  responsible  for 
telephone  line  charges  and  for  providing 
the  equipmeht  and  facilities  that  they 
use  to  estabhsh  the  video 
teleconferencing  link.  The  availability  of 
video  teleconferencing  services  is  not 
guaranteed. 

ACNW  Working  Group  Meetings 


ACNW  Working  Group  meetings  will 
also  be  conducted  in  accordance  with 
these  procedures,  as  appropriate.  When 
Working  Group  meetings  are  held  at 
locations  other  than  at  NRC  facilities, 
reproduction  facilities  may  not  be 
available  at  a  reasonable  cost. 
Accordingly.  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Proprietary 
Sessions  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACNW 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  may 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session. 

Dated:  September  23, 1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  98-25995  Filed  9-28-98;  8:45  ami 

BILUNQ  CODE  7S9O-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Procedures  for  Meetings 

Background 

This  notice  describes  procedures  to  be 
followed  writh  respect  to  meetings 
conducted  by  the  Nuclear  Regulatory 
Commission's  (NRC's)  Advisory 
Comrtiittee  on  Reactor  Safeguards 
(ACRS)  pursuant  to  the  Federal 
Advisory  Committee  Act.  These 
procedures  are  set  forth  so  that  they  may 
be  incorporated  by  refisrence  in  future 
notices  for  individual  meetings. 
The  ACRS  is  a  statutory  group 
established  by  Congress  to  review  and 
report  on  applications  for  the  licensing 
of  nuclear  power  reactor  facilities  and 
on  certain  other  nuclear  safety  matters. 
The  Committee's  reports  become  a  part 
of  the  public  record. 

The  ACRS  meetings  are  conducted  in 
accordance  with  the  Federal  Advisory 
Committee  Act;  they  are  normally  open 
to  the  public  and  provide  opportunities 
for  oral  or  vmtten  statements  from 
members  of  the  public  to  be  considered 
as  part  of  the  Committee's  information 
gathering  process.  ACRS  reviews  do  not 
normally  encompass  matters  pertaining 
to  environmental  impacts  other  than 
those  related  to  radiological  safety. 

The  ACRS  meetings  are  not 
adjudicatory  hearings  such  as  those 
conducted  by  the  NRC's  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
Commission's  licensing  process. 

General  Rules  Regarding  ACRS 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting.  There  may  be  a  need  to  make 
changes  to  the  agenda  to  facilitate  the 
conduct  of  the  meeting.  The  Chairman 
of  the  Committee  is  empowered  to 
conduct  the  meeting  in  a  manner  that, 
in  his/her  judgment,  will  facilitate  the 
orderly  conduct  of  business,  including 
making  provisions  to  continue  the 
discussion  of  matters  not  completed  on 
the  scheduled  day  on  another  meeting 
day.  Persons  planning  to  attend  the 
meeting  may  contact  the  Chief  of  the 
Nuclear  Reactors  Branch,  ACRS.  prior  to 
the  meeting  to  be  advised  of  any 
changes  to  the  agenda  that  may  have 
occurred.  This  individual  can  be 
contacted  (telephone:  301/415-7364) 
between  7:30  a.m.  and  4:15  p.m., 
Eastern  Time. 

The  following  requirements  shall 
apply  to  public  participation  in  ACRS 
full  Committee  meetings: 

(a)  Persons  wishing  to  submit  written 
comments  regarding  the  agenda  items 
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may  do  so  by  sending  a  readily 
reproducible  copy  addressed  to  the 
Chief  of  the  Nuclear  Reactors  Branch 
specified  in  the  Federal  Register  Notice, 
care  of  the  Advisory  Committee  on 
Reactor  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Comments  should  be  limited 
to  items  being  considered  by  the 
Committee.  Comments  should  be  in  the 
possession  of  the  Chief  of  the  Nuclear 
Reactors  Branch  at  least  five  days  prior 
to  a  meeting  to  allow  time  for 
reproduction  and  distribution. 

Written  comments  may  also  be 
submitted  by  providing  a  readily 
reproducible  copy  to  the  Designated 
Federal  Official  at  the  beginning  of  the 
meeting. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official.  If  possible,  the  request 
should  be  made  five  days  before  the 
meeting,  identifying  the  topics  to  be 
discussed  and  the  amount  of  time 
needed  for  presentation  so  that  orderly 
arrangements  can  be  made.  The 
Committee  will  hear  oral  statements  on 
topics  being  reviewed  at  an  appropriate 
time  during  the  meeting  as  scheduled  by 
the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  canceled 
or  rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch,  ACRS,  (telephone: 
301/415-7364)  between  7:30  a.m.  and 
4:15  p.m..  Eastern  Time. 

(d)  During  the  presentations  and 
discussions  at  ACRS  meetings, 
questions  may  be  asked  only  by  ACRS 
members,  ACRS  consultants  and  staff, 
and  the  NRC  staff. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  Designated  Federal 
Official  will  have  to  be  notified  prior  to 
the  meeting  and  will  authorize  the 
installation  or  use  of  such  equipment 
after  consultation  with  the  Chairman. 
The  use  of  such  equipment  will  be 
restricted  as  is  necessary  to  protect 
proprietary  or  privileged  information 
that  may  be  in  documents,  folders,  etc., 
in  the  meeting  room.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

(f)  A  transcript  is  kept  for  certain  open 
portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  Document 


Room,  2120  L  Street,  NW,  Washington, 
DC  20555,  for  use  within  one  week 
following  the  meeting.  A  copy  of  the 
certified  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
pajrment  of  appropriate  reproduction 
charges. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

(g)  Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Browm,  ACRS  Audio  Visual  Technician, 
(301-415-8066)  between  7:30  a.m.  and 
3:45  p.m.  Eastern  Time  at  least  10  days 
before  the  meeting  to  ensure  the 
availability  of  this  service.  Individuals 
or  organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
estabUsh  the  video  teleconferencing 
link.  The  availability  of  video 
teleconferencing  services  is  not 
guaranteed. 

ACRS  Subcommittee  Meetings 

ACRS  Subcommittee  meetings  will 
also  be  conducted  in  accordance  with 
the  above  procedures,  as  appropriate. 
When  Subcommittee  meetings  are  held 
at  locations  other  than  at  NRC  fecilities, 
reproduction  facilities  may  not  be 
available  at  a  reasonable  cost. 
Accordingly,  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Proprietary 
Sessions  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  diuing  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 


included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  may 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session. 

Dated:  September  23, 1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  98-25994  Filed  9-28-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING:  Nuclear 
Regulatory  Commission. 

date:  Weeks  of  September  28,  October 
5, 12,  and  19, 1998. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED 

Week  of  September  28 

There  are  no  meetings  the  week  of 
September  28. 

Week  of  October  5— Tentative 

Wednesday,  October  7 

11:30  a.m. 

Affirmation  Session  (Public  Meeting)  (if 

needed) 

Thursday,  October  8 

10:30  a.m. 
Briefing  by  the  Executive  Branch  (Closed — 
Ex.  1) 

Week  of  October  1 2— TenUtive 

Thursday,  October  15 

11:30  a.m. 
Affirmative  Session  (Public  Meeting)  (if 
needed) 

Week  of  October  1»— Tentative 

Tuesday,  October  20 

10:00  a.m. 
Briefing  on  Improvements  to  the  Plant 
Assessment  Process  (Public  Meeting) 
(Contact:  Mike  Johnson.  301-415-1241) 

Thursday,  October  22 

11:30  a.m. 
Affirmative  Session  (Public  Meeting)  (if 
needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

*         •         •         *         • 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
***** 

Dated:  September  25, 1998. 
WiUiam  M.  HiU.  Jr., 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
[FR  Doc.  98-26202  Filed  9-25-98;  2:39  pm] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

September  1, 1998. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
September  1. 1998.  of  25  rescission 
proposals  and  eight  deferrals  contained 
in  three  special  messages  for  FY  1998. 
These  messages  were  transmitted  to 
Congress  on  February  3.  February  20, 
and  July  24, 1998. 

Rescissions  (Attachments  A  and  Q 

As  of  September  1, 1998,  25  rescission 
proposals  totaling  $25  million  had  been 
transmitted  to  the  Congress.  Congress 
approved  21  of  the  Administration's 


rescission  proposals  in  P.L.  105-174.  A 
total  of  $17.3  million  of  the  rescissions 
proposed  by  the  President  was 
rescinded  by  that  measure.  Attachment 
C  shows  the  status  of  the  FY  1998 
rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  September  1, 1998,  $1,317 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  D 
shows  the  status  of  each  deferral 
reported  during  FY  1998. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

63  FR  7004,  Wednesday,  February  11, 
1998 

63  FR  10076.  Friday.  February  27. 1998 
63  FR  41303.  Monday.  August  3, 1998 
Jacob  J.  Lew, 

Director. 
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ATTACHMENT  A 

STATUS  OF  FY  1998  RESCISSIONS 

(in  millions  of  dollars) 


Budgetary 
Resources 


Resdssions  proposed  by  the  President 

Rejected  by  the  Congress 

Amounts  rescinded  by  P.L.  1 05- 1 74, 
the  FY  1998  Supplemental  Appropriations  and  Rescissions  Act 

Currently  before  the  Congress 


25.3 


17.3 


8.0 


ATTACHMENT  B 

STATUS  OF  FY  1998  DEFERRALS 

(in  millions  of  dollars) 


~^  Budgetary 

Resources 

Deferrals  proposed  by  the  President 4,833.0 

Routine  Executive  releases  through  September  1 , 1 998 
(OMB/Agency  releases  of  $3,5 1 5.6  million,  partially  offset  by 
cumulative  positive  adjustment  of  $0.3  million) -3,515.3 

Overturned  by  the  Congress 

1  317  7 
Currently  before  the  Congress 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Releaae  No. 
23464;  812-11212] 

France  Growth  Fund,  Inc.;  Notice  of 
Application 

September  23. 1998. 
agency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  firom  section 
19(b)  of  the  Act  and  rule  19b-l  under 
the  Act. 


SUMMARY  OF  THE  APPUCATION:  Applicant, 
The  France  Growth  Fund,  Inc.,  a 
registered  closed-end  management 
investment  company,  requests  an  order 
to  permit  it  to  make  up  to  four 
distributions  of  net  long-term  capital 
gains  in  any  one  taxable  year,  so  long  as 
it  maintains  in  effect  a  distribution 
policy  with  respect  to  its  common  stock 
calling  for  quarterly  distributions  of  a 
fixed  percentage  of  the  applicant's  net 
asset  value  ("NAV"). 
RUNG  DATE:  The  application  was  filed 
on  July  2, 1998  and  amended  on 
Septembers,  1998. 

HEARING  OR  NOTIRCATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  19, 1998,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicant  in  the  form  of 
an  affidavit  or,  for  lav^ryers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549.  Applicant,  c/o  Ernest  V.  Klein, 
Esq.,  Hale  and  Dorr  LLP,  60  State  Street, 
Boston,  MA  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Senior  Counsel,  at 
(202)  942-0714,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI.EMB4TARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549  (telephone  (202)  942-8090). 

Applicant's  Representations 

1.  Applicant  is  registered  under  the 
Act  as  a  closed-end  management 
investment  company  and  is  organized  as 
a  Maryland  corporation.  Applicant's 
investment  objective  is  long-term  capital 
appreciation  through  investments 
primarily  in  French  equity  securities. 
Applicant's  shares  are  listed  and  traded 
on  the  New  York  Stock  Exchange. 
Applicant's  investment  adviser  is 
Indocam  International  Investment 
services  ("Adviser"),  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940. 

2.  On  June  9, 1998,  applicant's  board 
of  directors  ("Board  ")  adopted  a 
distribution  plan  with  respect  to 
applicant's  common  stock  that  calls  for 
distributions,  on  a  quarterly  basis,  of  at 
least  3%  of  applicant's  NAV  determined 
as  of  the  end  of  the  prior  calendar  year, 
for  a  total  distribution  of  at  least  12% 
annually  (the  "Distribution  Plan"). 
Applicant  states  that  the  Distribution 
Plan  will  provide  a  steady  cash  flow  to 
its  shareholders  and,  during  periods 
when  its  per  share  NAV  is  increasing,  a 
means  for  shareholders  to  receive,  on  a 
periodic  basis,  some  of  the  appreciation 
in  the  value  of  their  shares.  Applicant 
also  believes  that  the  Distribution  Plan 
will  help  reduce  the  discoimt  from  NAV 
at  which  appUcant's  shares  trade. 
Applicant's  Board  has  provided  for  the 
Distribution  Plan  to  remain  in  effect  for 
a  minimimi  of  three  years,  to  allow  the 
Board  to  evaluate  the  Distribution  Plan's 
effect  on  applicant's  discoimt. 

3.  Applicant  requests  relief  to  permit 
it  to  make  up  to  four  distributions  of  net 
long-term  capital  gains  in  any  one 
taxable  year,  so  long  as  it  maintains  in 
effect  the  Distribution  Plan. 

Applicant's  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b- 
1(a)  imdet  the  Act  permits  a  registered 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gains  distribution,  as  defined  in 
section  852(b)(3)(C)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
piirsuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 


permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 

Code. 

2.  Applicant  asserts  that  rule  19b-l, 
by  limiting  the  number  of  net  long-term 
capital  gains  distributions  that 
Applicant  may  make  with  respect  to  any 
one  year,  would  prevent  the  normal 
operation  of  its  EMstribution  Plan 
whenever  applicant's  realized  net  long- 
term  gains  in  any  year  exceed  the  total 
of  the  fixed  quarterly  distributions  that 
under  rule  19b-l  may  include  such 
capital  gains.  As  a  result,  applicant 
states  that  it  must  fund  these  quarterly 
distributions  with  returns  of  capital  (to 
the  ejctent  net  investment  income  and 
realized  short-term  capital  gains  are 
insufficient  to  cover  quarterly 
distributions).  Applicant  further  asserts 
that  the  long-term  capital  gains  in 
excess  of  the  fixed  quarterly 
distributions  permitted  by  rule  I9b-1 
then  must  either  be  added  as  an  "extra" 
to  one  of  the  permitted  capital  gains 
distributions,  thus  exceeding  the  total 
minimum  amount  called  for  by  the 
Distribution  Plan,  or  be  retained  by  the 
applicant,  with  the  applicant  paying 
taxes  on  the  amount  retained.  Applicant 
believes  that  the  appUcation  of  rule 
19b-l  to  its  Distribution  Plan  may 
create  pressure  to  limit  the  realization  of 
long-term  capital  gains  to  the  total 
amount  of  the  fixed  quarterly 
distributions  that  under  the  rule  may 
include  such  gains. 

3.  Applicant  believes  that  the 
concerns  underlying  section  19(b)  and 
rule  19b-l  are  not  present  in  applicant's 
situation.  One  of  the  concerns  leading  to 
the  adoption  of  the  rule  was  that 
shareholders  might  not  be  able  to 
distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  from  net  investment  income. 
Applicant  states  that  it  will  fully 
describe  the  Distribution  Plan, 
including  that  quarterly  distributions 
called  for  by  the  Distribution  Plan  will 
include  returns  of  capital  to  the  extent 
that  applicant's  net  investment  income  ^ 
and  net  realized  capital  gains  are 
insufficient  to  meet  the  fixed  dividends, 
in  each  of  appUcant's  periodic  reports  to 
shareholders.  Shareholders  will  receive 
the  first  such  periodic  report  prior  to  the 
implementation  of  the  Distribution  Plan. 
In  accordance  with  rule  19a-l  under  the 
Act,  a  separate  statement  showing  the 
source  of  the  distribution  (net 
investment  income,  net  realized  capital 
gain  or  turn  of  capital)  will  accompany 
each  distribution  (or  the  confirmation  of 
the  reinvestment  thereof  under 
applicant's  dividends  reinvestment 
plan).  In  addition,  a  statement  showing 
the  amount  and  source  of  each 
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distribution  during  the  year  will  be 
included  with  the  applicant's  annual  tax 
information  reporting  distributions  for 
that  year  and  sent  to  each  shareholders 
who  receive  distributions  during  the 
year,  including  shareholders  who  have 
sold  shares  during  the  year. 

4.  Another  concern  underlying, 
section  19(b)  and  rule  19b-l  is  that 
frequent  capital  gains  distributions 
could  facilitate  improper  distribution 
practices,  inclading,  in  particular,  the 
practice  of  urging  an  investor  to 
purchase  fund  shares  on  the  basis  of  an 
upcoming  distribution  ("selling  the 
dividends")  where  the  distribution 
would  result  in  an  immediate 
corresponding  reduction  in  NAV  and 
would  be,  in  effect,  a  return  of  the 
investor's  capital.  Applicant  submits 
that  this  concern  does  not  apply  to 
closed-end  management  investment 
companies,  such  as  applicant,  which  do 
not  continuously  distribute  their  shares. 
Applicant  further  asserts  that  if  it  makes 
a  rights  offering  to  its  shareholders,  the 
rights  offering  will  be  timed  so  that 
share  issueable  upon  exercise  of  the 
rights  will  be  issued  only  in  the  six 
week  period  immediately  following  the 
record  date  for  the  declaration  of  a 
dividend.  Thus,  the  abuse  of  selling  the 
dividend  could  not  occur  as  a  matter  of 
timing.  Applicant  further  states  that  any 
offering  by  appUcant  of  transferable 
rights  will  comply  with  all  Commission 
and  staff  guidelines  concerning  such 
offering.  In  determining  compliance 
with  these  guidelines,  die  Board  will 
consider,  among  other  things,  the 
brokerage  commissions  that  would  be 
paid  in  connection  with  the  offering. 
Any  such  offering  by  appUcant  of 
transferable  rights  will  also  comply  with 
any  applicable  NASD  rules  regarding 
the  fairness  of  compensation. 

5.  Section  6(c)  ofthe  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  For  the 
reasons  stated  above,  appUcant  believes 
that  the  requested  reUef  satisfies  this 
standard. 

Applicant's  Condition 

AppUcant  agrees  that  any 
Commission  order  granting  the 
requested  reUef  will  terminate  upon  the 
effective  date  of  a  registration  statement 
under  the  Securities  Act  of  1933  for  any 
future  pubUc  offering  by  appUcant  of  its 
shares  other  than: 


(i)  A  rights  offering  with  respect  to 
appUcant's  common  stock  in  which  (a) 
shares  are  issued  only  within  the  six- 
week  period  immediately  following  the 
record  date  of  a  quarterly  dividend,  (b) 
the  prospectors  for  the  rights  offering 
makes  it  clear  that  the  shareholders 
exercising  the  rights  will  not  be  entitled 
to  receive  such  dividend,  and  (c)  the 
appUcant  has  not  engaged  in  more  than 
one  rights  offering  during  any  given 
calendar  year;  or 

(ii)  An  offering  in  connection  with  a 
merger,  consoUdation,  acquisition,  spin- 
off or  reorganization  of  appUcant;  unless 
appUcant  has  received  from  the  staff  of 
the  Commission  assiu'ance  that  the 
order  will  remain  in  effect. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Kate, 
Secretary. 

[FR  Doc.  98-26020  Filed  »-20-98;  8:45  am] 
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SECURmiES  AND  EXCHANGE 
COMMISSION 

(RelMS*  No.  34-40456;  Fll«  No.  SR-MSRB- 
97-15.  Amdt  No.  1] 

Self-Regulatory  Organizations;  Notioa 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Rules  Q-11,  on 
Sales  of  New  Issue  Municipal 
Securities  During  the  Underwriting 
Period.  0-12,  on  Uniform  Practice,  and 
G-8.  on  Books  and  Records 

September  22, 1998. 

On  August  18, 1998,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  Amendment 
No.  1  to  its  File  No.  SR-MSRB-97-15 
(hereafter  referred  to  as  "Amendment 
No.  1"),  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
Amendment  No.  1  is  described  in  Items 
I,  n,  and  in  below,  which  Items  have 
been  prepared  by  the  Board.  The 
Commission  is  pubUshing  this  notice  to 
soUcit  comments  on  Amendment  No.  1 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  fiUng  herewith 
Amendment  No.  1  to  its  previously 
proposed  amendment  to  Rule  G-ll(gJ(i). 


on  sales  of  new  issue  mimidpal 
seciuities  dtiring  the  underwriting 
period.  Amendment  No.  1  retains  the 
requirement  of  the  previously  proposed 
amendment  to  Rule  G-1 1  (g)(i)  to 
complete  the  allocation  of  securities 
within  24  hours  of  the  sending  of  the 
commitment  wire.  Amendment  No.  1 
further  provides  that,  if  the  bond 
purchase  agreement  is  not  yet  signed  or 
if  the  award  is  not  yet  made  at  the  time 
allocations  are  made,  such  allocations 
are  subject  to  the  signing  ofthe  bond 
purchase  agreement  or  the  award  of 
bonds  and  the  purchaser  must  be 
informed  of  this  fact. 

n.  Self-Regulatory  Oi^ganization's 
Statement  ofthe  Purpose  of  and 
Statutory  Basis  for,  the  Pn^NMed  Rule 
Change 

In  its  filing  Mdth  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for 
Amendment  No.  1  and  discussed  any 
comments  it  received  on  Amendment 
No.  1.  The  texts  of  these  statements  may 
be  examined  at  the  places  specified  -tx 
Item  IV  below.  The  Board  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  ofthe  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  December  23, 1997,  the  Board 
filed  with  the  Commission  proposed 
amendments  to  Rules  G-11,  G-1 2  and 
G-8  to  strengthen  further  the  integrity  of 
the  syndicate  practices  process.  One  of 
the  amendments  to  Rule  G-1 1(g)  would 
require  the  managing  imderwriter  to 
complete  the  allocation  of  securities 
within  24  hours  ofthe  sending  ofthe 
commitment  wire.  The  Board  adopted 
this  amendment  to  ensure  a  timely 
allocation  process  in  the  industry. 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
April  21, 1998.3  The  Commission 
received  three  comment  letters  in 
response  to  the  notice.  One  of  the 
commenters  was  the  Qty  of  New  York.* 
The  Qty  of  New  York  states  that  it  is  a 
mistake  to  assimie  that  the  bond 
purchase  agreement  will  be  signed  prior 
to  the  completion  ofthe  allocation.  It 
notes  that  it  is  the  City's  practice  to  sign 
a  bond  purchase  agreement  on  the 


'  15  U.S.C.  7as(b)(l). 
'  17  CFR  240.19b-*. 


'  See  Securities  Exchange  Act  Rel.  No.  39873 
(April  14, 1998),  63  FR  19775. 

*  The  Board  responded  to  issues  raised  in 
comment  letters  to  the  Commission  from  The  Bond 
.  Market  Association  and  Salomon  Smith  Barney  by 
letter  dated  June  10. 1998,  to  Mignon  McLemore, 
Attorney,  from  Ronald  W.  Smith,  Senior  Legal 
Associate. 
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second  day  following  the  verbal  award 
of  its  refunding  bonds  and  that,  due  to 
the  complexity  of  the  City's  refundings, 
it  would  be  virtually  impossible  to 
complete  the  work  necessary  to  permit 
a  bond  purchase  agreement  to  be  signed 
within  24  hours  of  the  verbal  award. 
The  letter  notes  that  the  City  of  New 
York  has  been  advised  that  allocations 
may  be  completed  (and  investors  can  be 
given  notice  of  the  allocations)  prior  to 
the  signing  of  the  bond  piutihase 
agreement.  In  such  cases,  the  allocations 
are  made  subject  to  execution  of  a  bond 
purchase  agreement  and  investors  are  so 
notified.  The  letter  states  that 
underwriters  have  advised  the  City  of 
New  York  that  this  is  a  fairly  common 
practice. 

The  City  of  New  York  does  not  want 
the  amendment  to  Rule  G-ll(g)  to  be 
interpreted  as  requiring  that  a  bond 
purchase  agreement  be  signed  within  24 
hours  of  the  sending  of  the  commitment 
wire.  It  suggests  that  the  rule  language 
be  amended  to  state:  "Within  24  hours 
of  the  sending  of  the  commitment  wire, 
complete  the  allocation  of  securities 
(which  may  be  made  subject  to 
execution  of  a  bond  purchase 
agreement)."  As  an  alternative,  the  Qty 
of  New  York  states  that  the  Board  could 
provide  an  exemption  to  the  proposed 
requirement  by  allowing  a  48-hour 
period  for  allocations  of  refunding 
bonds. 

The  Board  agrees  with  the  City  of 
New  York  that  the  proposed  amendment 
does  not  require  that  the  bond  purchase 
agreement  be  signed  within  24  hours  of 
the  sending  of  the  commitment  wire.  In 
many  instances,  the  bond  purchase 
agreement  is  signed  within  24  hours  of 
the  sending  of  the  commitment  wire, 
but  there  are  circumstances  in  which 
this  is  not  done  (e.g.,  the  City  of  New 
York  example  of  refunding  delays  and 
when  the  issuing  authority  is  unable  to 
schedule  a  meeting  to  approve  the  final 
pricing  until  two  to  three  days  after  the 
sending  of  the  commitment  wire).  The 
Board  also  agrees  that,  prior  to  the 
signing  of  the  bond  purchase  agreement 
in  a  negotiated  offering  or  the  official 
award  of  bonds  in  a  competitive  sale, 
any  allocations  made  must  be  subject  to 
the  execution  of  the  bond  purchase 
agreement  or  the  award,  as  appropriate. 
Moreover,  the  Board  believes  it  is 
important  that  investors  be  made  aware 
of  this  fact.  Although  the  signing  of  the 
bond  purchase  agreement  or  the 
adoption  of  the  award  resolution  is 
often  viewed  as  a  technicality,  if  the 
market  moves  dramatically  before  the 
signing  or  adoption,  prices  may  change 
or  the  deal  may  not  be  finalized. 

Therefore,  the  Board  determined  to 
adopt  Amendment  No.  1  to  the 


proposed  rule  change  to  revise  the 
language  of  the  proposed  amendment  to 
Rule  G-ll(g)(i).  The  revised  amendment 
retains  the  requirement  to  complete  the 
allocation  of  seciuities  within  24  hours 
of  the  sending  of  the  commitment  wire. 
It  further  provides  that,  if  the  bond 
purchase  agreement  is  not  yet  signed  or 
if  the  award  is  not  yet  made  at  the  time 
allocations  are  made,  such  allocations 
are  subject  to  the  signing  of  the  bond 
purchase  agreement  or  the  award  of 
bonds  and  the  purchaser  must  be 
informed  of  this  fact. 

In  addition,  the  Board  wishes  to 
remind  dealers  about  a  prior  Board 
interpretation  regarding  the  sending  of 
confirmations  prior  to  the  signing  of  the 
bond  purchase  agreement  or  date  of 
award.  Rule  G-15,  on  confirmation, 
clearance  and  settlement  of  transactions 
with  customers,  requires  that  a 
confirmation  be  sent  in  all  transactions, 
whether  the  transaction  is  done  "when, 
as  and  if  issued"  or  "regular- way."  ' 
Rule  G-12(c),  on  imiform  practice, 
requires  that,  for  transactions  effected 
on  a  "when,  as  and  if  issued"  basis, 
initial  confirmations  be  sent  within  two 
business  days  following  the  "trade 
date."  "  In  a  published  interpretive  letter 
on  Rule  G-12,'  the  Board  stated  that,  for 
purposes  of  this  requirement,  "trade 
date"  should  be  understood  to  refer  to, 
in  the  case  of  a  competitive  new  issue, 
a  date  no  earlier  than  the  date  of  award 
of  the  new  issue  of  municipal  securities, 
and,  in  the  case  of  a  negotiated  new 
issue,  a  date  no  earlier  than  the  date  of 
signing  of  the  bond  purchase  agreement. 
Therefore,  Board  rules  do  not  allow 
"when,  as  and  if  issued"  confirmations 
reflecting  the  allocation  of  new  issue 
securities  to  "pre-sale"  orders  to  be  sent 
to  customers  before  the  date  of  award  or 
of  signing  of  the  bond  purchase 
agreement.  The  Board  stated  that,  in 
reaching  this  conclusion,  it  does  not 
intend  to  call  into  question  the  validity 
of  a  "pre-sale"  order  received  for  a 
syndicate's  securities  or  the  practice  of 
sohciting  such  orders.  The  Board 
recognizes  that  such  orders  are 
expressions  of  the  purchaser's  firm 
intent  to  buy  the  new  issue  securities  in 


'  Rule  G-lS(a)(iii)  further  states  that  a  dealer  may 
send  a  conrirmation  for  a  "when,  as  and  if  issued" 
transaction  executed  prior  to  determination  of 
settlement  date.  If  such  a  confirmation  is  sent,  it 
must  include  all  the  information  required  by  Rule 
G-lS(a)  with  the  exception  of  settlement  date, 
dollar  price  for  transactions  executed  on  a  yield 
basis,  yield  for  transactions  executed  on  a  dollar 
price,  total  monies,  accrued  interest,  extended 
principal  and  delivery  instructions. 

^Pursuant  to  Rule  G-12(a),  any  inter-dealer 
transaaion  that  is  submitted  to  NSCXD  for 
comparison  is  exempt  from  Rule  C-12(c). 

'  MSRB  Manual.  General  Rules,  MSRB 
Interpreution  (CCH)  1 3556.55. 


accordance  with  the  stated  terms,  and 
that  such  orders  may  be  filled  and 
confirmed  inunediately  upon  the  award 
of  the  issue  or  the  execution  of  a  bond 
purchase  agreement.  The  Board  is  of  the 
view,  however,  that  such  orders  cannot 
be  deemed  to  be  executed  until  the  time 
of  the  award  of  the  new  issue  or  the 
execution  of  a  bond  purchase  agreement 
on  the  new  issue.  Mailing  of 
confirmations  on  such  orders  prior  to 
this  time,  therefore,  is  a  representation 
that  the  orders  have  been  filled  before 
this  actually  occurs,  and,  as  such,  may 
be  deceptive  or  misleading  to  the 
purchasers. 

The  Board  believes  Amendment  No.  1 
is  consistent  with  Section  15B(b)(2)(C) 
of  the  Act." 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  beUeve  that 
Amendment  No.  1  would  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  because  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  relating  to 
Amendment  No.  1  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


■Section  lSB(b)(2j(C)  states  that  the  Board's  rules 
shall  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote  just 
and  equitable  principles  for  trade,  to  foster 
cooperation  and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  processing 
information  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public  intersst. 
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arguments  concerning  the  foregoing, 
including  whether  Amendment  No.  1  is 
consistent  with  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-15.  Amendment  No.  1 
and  should  be  submitted  by  October  20, 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-25920  Filed  9-28-98;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Ratoaaa  No.  34-4<MS5;  File  No.  SR-NA8D- 
98-01] 

Selt-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  t)y 
the  National  Association  of  Securities 
Dealers,  Inc.,  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No.  4,  Relating  to  the 
NASD's  Rules  Regarding  Electronic 
Communications  Networks,  Locked 
and  Crossed  Markets,  and  a  Memt)er's 
Obligation  to  Provide  Nasdaq  with 
Certain  Information 

September  22, 1998. 
I.  Introduction 

On  January  27, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary.  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  a  proposed  rule  change  to 


amend  the  NASD's  rules  on  locked  and 
crossed  markets  and  to  propose  a  new 
rule  to  require  NASD  members  to 
provide  Nasdaq  staff  with  certain 
information  upon  request.  Nasdaq  filed 
Amendment  No.  1  to  the  proposal  on 
June  8, 1998,2  Amendment  No.  2  on 
June  30, 1998,^  and  Amendment  No.  3 
on  July  16, 1998.*  The  proposed  rule 
change,  as  amended,  was  published  for 
comment  in  the  Federal  Register  on  July 
24, 1998.'  The  Commission  received 
three  comment  letters  on  the  proposal. 
On  August  26. 1998,  in  response  to 
issues  raised  by  commenters,  Nasdaq 
filed  Amendment  No.  4  to  the 
proposal.^  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  Amendment  No.  4 
and  to  approve  the  proposed  rule 
change,  as  amended. 

n.  Background 

SEC  Rule  llAcl-l(c)(5)  ("ECN 
Rule"),^  requires  a  Nasdaq  market 
maker  to  reflect  in  its  public  quotes  any 
superior  prices  for  orders  that  the 
market  maker  privately  places  within  an 
electronic  communications  network 
("ECN").  A  market  maker  will  be 
deemed  to  have  complied  with  the  ECN 
Rule  if  the  ECN  in  which  the  market 
maker  has  place  a  superior  priced  order 
displays  the  best  ECN  prices  in  Nasdaq's 
quote  montage  and  provides  broker- 
dealers  that  do  not  subscribe  to  the 
ECN's  service  access,  through  Nasdaq, 
to  those  publicly  displayed  prices.  To 
accommodate  this  "ECN  Display 
Alternative."  Nasdaq  allowed  ECNs  to 
display  their  best  prices  from  market 
makers  and  other  ECN  subscribers  in  the 
Nasdaq  quote.  It  created  a  link  to  its 
SelectNet  service  to  permit  Nasdaq 
members  to  access  those  prices  by 
sending  orders  to  ECNs  through 
SelectNet. 


•  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  788(b)(1). 


'  See  letter  from  Robert  E.  Aber,  Senior  Vice 
President  and  General  Counsel,  The  Nasdaq  Stock 
Market.  Inc.  to  Katherine  A.  England,  Assistant 
Director.  Division  of  Market  Regulation 
("Division").  SEC.  dated  June  5. 1998. 

^  See  letter  from  Robert  E.  Aber,  Senior  Vice 
President  and  General  Counsel.  The  Nasdaq  Stock 
Market,  Inc.  to  Katherine  A.  England,  Assistant 
Director,  Division,  SEC,  dated  June  29, 1998. 

*  See  letter  from  Robert  E.  Aber,  Senior  Vice 
President  and  General  Counsel,  The  Nasdaq  Stock 
Market,  Inc.  to  Richard  Strasser,  Assistant  Director, 
Division,  SEC,  dated  July  15,  1998. 

s  See  Securities  Exchange  Act  Release  No.  40227 
(July  17. 1998),  63  FR  39919  (July  24, 1998). 

■  See  Letter  &t>m  Robert  E.  Aber.  Senior  Vice 
President  and  General  Counsel,  The  Nasdaq  Stock 
Market,  Inc.  to  Richard  Strasser.  Assistant  Director, 
Division,  SEC,  dated  August  25, 1998.  Amendment 
No.  4  clarifies  that  ECNs  are  not  required  to  register 
manually  in  each  security  with  Nasdaq  Market 
Operations. 

'The  ECN  Rule  is  embodied  in  SEC  Rule  llAcl- 
1.  17  CFR  240.11AC1-1. 


Based  on  its  experience  with  the  ECN 
Rule  and  operation  of  the  SelectNet 
linkage,  Nasdaq  determined  that  it  was 
necessary  to  revise  certain  NASD  rules. 
For  instance,  certain  ECN  procedures 
regarding  reserved  quotation  size  appear 
to  cause  an  increased  incidence  of 
locked  and  crossed  markets,  particularly 
at  the  market  opening.  Moreover, 
Nasdaq  did  not  have  an  adequate 
mechanism  in  place  to  obtain  important 
regulatory  information  from  NASD 
members  on  a  timely  basis.  Nasdaq, 
therefore,  proposed  to  amend  NASD 
Rules  4613(e)  and  4623,  as  well  as  adopt 
new  NASD  Rule  4625,  to  address  these 
issues. 

m.  Description 

Nasdaq  proposes  to  amend  NASD 
Rule  4613(e)  to  clarify  that  if.  at  or  after 
9:25:00  a.m.  Eastern  "Time,  a  market 
maker  or  ECN  enters  a  quotation  that 
would  lock  or  cross  the  market  at  the 
opening,"  that  market  maker  or  ECN 
must  act  (such  as  by  sending  a  SelectNet 
order  to  take  out  the  quotation  that  will 
be  crossed  or  locked,  or  canceling  its 
own  quotation)  to  avoid  locking  or 
crossing  the  market  at  the  opening,  but 
in  no  case  later  than  30  seconds 
thereafter  (i.e.,  9:30:30  a.m.).  The  9:25 
a.m.  benchmark  will  permit  market 
makers  and  ECNs  to  determine  which 
party  entered  a  market-locking/crossing 
quotation,  and  thus  which  party  is 
obligated  to  unlock  or  imcross  the  ^ 

market  at  the  opening.  The  9:30:30 
provision  establishes  a  deadline  by 
when  the  market  participant  must 
resolve  the  locked  or  crossed  market. 

Nasdaq  is  also  proposing  to  amend 
NASD  Rule  4623  regarding  ECNs.  Under 
proposed  NASD  Rule  4623(c),  if  an  ECN 
displays  in  Nasdaq  an  order  having  a 
reserved  size  and  a  market  participant 
attempts  to  access  that  order  by  sending 
an  order  that  is  larger  than  the  displayed 
size,  the  ECN  would  be  required  to 
execute  the  Nasdaq-delivered  order:  (1) 
Up  to  the  size  of  the  Nasdaq-delivered 
order,  if  the  ECN  order  (including  the 
reserved  size  and  displayed  portion)  is 
the  same  size  as  or  large  than  the 
Nasdaq-delivered  order;  or  (2)  up  to  the 
size  of  the  ECN  order  (including  the 
reserved  size  and  displayed  portion),  if 
the  Nasdaq-delivered  order  is  the  same 
size  as  or  larger  than  the  ECN  order 
(including  the  reserved  size  and 
displayed  portion).^ 


■A  locked  market  occurs  when  the  quoted  bid 
price  is  the  same  as  the  quoted  ask  price.  A  crossed 
market  occurs  when  the  quoted  bid  price  is  greater 
than  the  quoted  ask  price. 

■  Nasdaq  also  proposed  to  amend  NASD  Rule 
4623(b)(4)  to  specify  an  ECN's  obligation  to  register 
'  with  Nasdaq  Market  Operations.  As  discussed 
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Nasdaq  is  also  proposing  to  adopt 
new  NASD  Rule  4625.  which  will 
authorize  Nasdaq  staff  to  request 
information  in  specific  circumstances 
and  will  obligate  members  to  comply 
with  such  requests.  Specifically,  under 
proposed  new  NASD  Rule  4625,  Nasdaq 
staff  (i.e..  Nasdaq  MarketWatch  or 
Market  Operations  staff)  would  be 
permitted  to  request  from  a  member 
information  directly  related  to  an  SEC  or 
NASD  rule  that  the  Nasdaq  department 
is  responsible  for  administering,  or 
other  duties  or  responsibilities  imposed 
on  the  Nasdaq  department  by  the  Plan 
of  Allocation  and  Delegation  of 
Function  or  otherwise  delegated  by  the 
Association  to  the  Nasdaq  department. 
Failure  to  comply  with  a  request  for 
information  under  the  proposed  new 
rule  in  a  timely,  truthful  and  complete 
manner  could  be  deemed  to  be  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade. 

rv.  Summary  of  Comments 

The  Commission  received  three 
comment  letters  on  the  proposal.  Two 
letters  were  from  entities  that  operate 
ECNs,  Bloomberg,  L.P.  (which  owns 
Bloomberg  Tradebook  LLC]  and  Instinet 
Corporation,  and  one  letter  was  from 
Morgan  Stanley  &  Co.  Inc.,  a  large 
broker-dealer  and  Nasdaq  market 
maker.^° 

ECN  Registration 

Two  commenters  opposed  Nasdaq's 
proposed  amendment  to  NASD  Rule 
4623(b)(4),  discussing  ECNs'  obligation 
to  register  with  Nasdaq  Market 
Operations.**  The  commenters 
interpreted  the  proposed  amendment  as 
requiring  ECNs  to  register  with  Nasdaq 
Market  Operations  for  each  security  as 
an  ECN  prior  to  entering  prices  and 
sizes  in  the  SelectNet  linkage  on  that 
secimty.12 

Preventing  Locked  and  Crossed  Markets 

All  commenters  supported  the 
proposed  amendment  to  NASD  Rule 
4613(e)  to  reduce  the  instances  of 
locked  and  crossed  markets  at  the 
opening.  Additionally,  one  commenter 
believed  the  proposal  to  require  ECNs  to 
execute  against  reserve  size  will  reduce 


below,  this  provision  was  further  amended  in 
Amendment  No.  4. 

"■See  Letters  to  Jonathan  G.  KaU,  Secretary,  SEC, 
from  Kevin  M.  Foley,  Bloomberg  L.P..  dated  August 
14, 1998  ("Bloomberg  Letter");  from  Douglas  Atkin, 
Chief  Executive  OfTicer,  Instinet  Corporation,  dated 
August  17, 1998  ("Instinet  Letter");  and  from  Jill  W. 
Ostergaard,  Counsel,  Morgan  Stanley  ft  Co.  Inc., 
dated  August  19, 1998  ("Morgan  Stanley  Letter"). 

"See  Bloomberg  and  Instinet  Letters. 

''As  discussed  below,  Nasdaq  filed  Amendment 
No.  4  with  the  Commission  to  clarify  that  ECNs 
need  not  register  separately  for  each  security. 


the  number  of  market  maker  and  ECN 
quotations  that  lock  or  cross  the  market 
throughout  the  day  and  bring  greater 
stability  to  the  Nasdaq  market.*^  Two 
commenters  were  concerned,  however, 
with  the  proposed  requirement  in  NASD 
Rule  4623(c)  that  ECNs  provide  non- 
subscribers  access  to  the  reserve  size  to 
reduce  intraday  locking  and  crossing.** 
One  commenter  was  concerned  that 
providing  unlimited  access  to  reserve 
size  to  broker-dealers  that  do  not 
subscribe  to  the  ECN's  service  creates  a 
credit  risk  for  the  ECN.*'  This 
commenter,  therefore,  suggested  that 
non-subscriber  access  be  limited  to 
10,000  shares  to  better  balance  the 
advantages  of  access  with  any 
counterparty  risk  an  ECN  might 
assume.*^  In  the  alternative,  this 
commenter  suggested  that  the  credit  risk 
could  be  lessened  by  requiring  the 
National  Securities  Clearing  Corporation 
("NSCC")  to  take  responsibility  for  a 
trade  from  the  moment  NSCC  receives 
the  executed  trade.  One  commenter 
opposed  this  provision  of  the  proposal 
because  it  was  concerned  that  requiring 
ECNs  to  execute  against  reserve  size 
creates  a  disparate  standard  for  ECNs 
vis-a-vis  dealers  that  are  given  large 
orders  to  "work."  *' 

Obligation  to  Provide  Information  to 
Nasdaq  Staff 

The  two  commenters  that  addressed 
the  NASD's  proposed  new  Rule  4625, 
which  would  require  NASD  members  to 
provide  Nasdaq  staff  with  regulatory 
information,  generally  supported  the 
proposal.*^  One  commenter  noted, 
however,  that  the  proposal,  by  requiring 
ECNs  and  market  makers  to  divulge 
sensitive  client  information  to  Nasdaq, 
could  alter  the  working  relationship 
among  ECNs,  market  makers,  and 
Nasdaq's  MarketWatch.*^  Another 
commenter,  while  supporting  the 
proposed  new  rule,  cautioned  staff 
against  setting  unrealistic  deadlines  for 
receiving  the  requested  information.*" 
This  commenter  proposed  that  Nasdaq 
apply  a  "good  faith"  test  to  any 
disciplinary  action  brought  against  an 


>>  See  Morgan  Stanley  Letter. 

'*  See  Bloomberg  and  Instinet  Letters. 

'*  See  Bloomberg  Letter. 

"  See  Instinet  Letter.  But  see  Morgan  Stanley 
Letter,  which  noted  that  the  proposal  does  not  go 
far  enough  in  leveling  the  playing  field  between 
ECNs  and  market  makers.  This  commenter  noted 
that  to  provide  unfettered  competition  among  all 
market  participants,  market  makers  should  be 
allowed  to  charge  fees  to  market  participants  that 
access  their  quotations  as  ECNs  are  currently 
permitted  to  do. 

'"See  Bloomberg  and  Morgan  Stanley  Letters. 

'"See  Bloomberg  Letter. 

^See  Morgan  Stanley  Letter. 


NASD  member  for  not  producing  the 
requested  information  in  a  timely 
manner. 

V.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
applicable  to  the  NASD.  In  particular, 
the  proposal  is  consistent  with  sections 
15A(b)(6),  15A(b)(ll),  and  llA(a)(l)(C) 
of  the  Act. 

Section  15A(b)(6)  requires,  among 
other  things,  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.2* 

Section  15A(b)(ll)  requires  that  the 
NASD  as  a  national  securities 
association  have  rules  that  govern  the 
form  and  content  of  quotations  relating 
to  securities  in  the  Nasdaq  market. ^^ 
Such  rules  must  be  designed  to  produce 
fair  and  informative  quotations,  prevent 
fictitious  or  misleading  quotations,  and 
promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  Sections  llA(a)(l)(C) 
provides  that  it  is  in  the  public  interest 
and  appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure,  among 
other  things,  the  economically  efficient 
executive  of  securities  transactions  and 
the  availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities,  and  to  assure  fair  competition 
among  brokers  and  dealers.^^ 

Specifically,  both  the  requirement  to 
avoid  locking  and  crossing  the  market  at 
the  opening  and  to  permit  market 
participants  to  execute  against  reserve 
size  are  consistent  with  sections 
15A(b)(6),  15A(b)(ll),  and  llA(a)(l)(C). 
The  Commission  believes  that  these 
proposals  will  reduce  the  frequency  of 
locked  and  crossed  markets,  which 
should  provide  more  informative 
quotation  information  and  contribute  to 
the  maintenance  of  a  fair  and  orderly 
market.  These  improvements  should 
benefit  the  markets  and  investors. 


"  15  U.S.C.  78o-3(b)(6). 
"15U.S.C.  78o-3(b)(ll). 
"15  U.S.C  78k-i(aHlMC). 
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The  Commission  believes,  as  do  two 
commenters,  that  continued  locking  and 
crossing  of  the  market  can  negatively 
impact  market  quality.^*  As  the 
Conmiission  has  previously  stated, 
market  makers  and  ECNs  are  required  to 
use  reasonable  means  to  avoid  locking 
and  crossing  the  market.^^ 
Consequently,  Nasdaq  market  makers 
and  ECNs  must  use  "reasonable  means" 
to  take  out  the  quote  that  their  quote,  if 
immediately  posted,  would  lock  or 
cross.  NASD  has  interpreted 
"reasonable  means"  to  include 
referencing  a  SelectNet  order  to  the 
firms  at  the  bid  onoffer.*^  Experience 
has  shown,  however,  that  ECNs 
increasingly  are  remaining  at  the  inside 
quote  after  executing  an  incoming  order 
at  the  displayed  size  even  when  the 
incoming  order  exceeds  the  displayed 
ECN  order  size.  As  a  result,  the 
incidence  of  locked  and  crossed  markets 
has  increased. 

The  Commission  believes  that  the 
proposal  to  require  ECN  orders  having 
reserve  size  to  interact  with  incoming 
orders  from  SelectNet  will  help  reduce 
the  frequency  of  locked  and  crossed 
markets  on  Nasdaq  and,  as  a  result, 
improve  market  quality.  Moreover,  the 
Commission  beUeves  that  requiring  an 
ECN  to  accept  a  SelectNet  order  for 
larger  than  the  ECN's  displayed  size 
balances  the  interest  to  reduce  the 
frequency  of  locked  and  crossed  markets 
with  market  participants'  desire  to 
display  only  portion  of  a  large  order. 

One  commenter  expressed  concern 
that  the  proposal  increases  an  ECN's 
counterparty  risk  by  allowing  non- 
participant  broker-dealers  (with  whom 
the  ECN  has  no  contractual  relationship) 
to  access  the  ECN's  reserve  size.^^  The 
Commission  notes,  however,  that  the 
risk  is  no  greater  than  that  involved  in 
any  other  broker-to-broker  transaction. 
Moreover,  the  SEC's  broker-dealer 
capital  requirements  as  well  as  NSCC's 
novation  of  executed  trades  should 
greatly  reduce  the  risk  of  non- 
performance that  ECNs  may  face. 
Moreover,  since  the  SEC  implemented 
its  Order  Handling  Rules,  non- 
subscriber  broker-dealer  non- 
performance resulting  from  permitting 


'*  See  Instinat  and  Morgan  Stanley  Letters. 

''See  Letter  to  Joseph  R.  Hardiman,  President, 
NASD,  from  Richard  R.  Lindsey,  Director,  Division. 
SEC,  dated  November  22, 1996  (noting  that,  in  the 
ore  market,  a  Nasdaq  market  maker  holding  a  limit 
order  that  is  marketable  against  another  market 
maker's  or  ECN's  quote  may  send  a  SelectNet 
message  to  the  market  maker  or  ECN  displaying  the 
existing  quote.  However,  after  using  reasonable 
efforts  to  execute  against  the  existing  quote,  the 
market  maker  should  display  the  limit  order  even 
if  it  locks  the  market). 

^See  NASD  Notice  to  Members  97-49. 

"See  Bloomberg  Letter. 


non-subscriber  access  in  those 
instances. 

The  Commission  believes  that  the 
proposed  provision  applying  the 
restrictions  against  locking  or  crossing 
the  market  at  the  opening  should  help 
to  clarify  NASD  members' 
responsibiUties,  including  setting  a 
deadline  for  required  action.  As  a  result, 
the  proposed  provision  should  promote 
a  more  orderly  opening  in  Nasdaq 
securities. 

The  Commission  believes  that  the 
proposal  to  adopt  NASD  Rule  4625, 
regarding  a  member's  obligation  to 
supply  Nasdaq  MarketWatch  and 
Market  Operations  staff  with  certain 
information  upon  request,  is  consistent 
with  the  NASD's  regulatory 
responsibilities  imder  section  15A  of  the 
Act.  The  Commission  believes  that  to 
properly  fulfill  its  obligation  to 
administer  NASD  and  SEC  rules,  as  well 
as  other  appUcable  requirements, 
Nasdaq  staff  must  be  able  to  obtain 
information  regarding  matters  such  as 
locked  and  crossed  markets,  trade 
reports,  trading  activity,  and  erroneous 
transactions  on  a  timely  basis  from 
market  participants. 

In  response  to  two  commenters  who 
were  concerned  with  the  proposal 
requiring  ECNs  to  register 
independently  for  each  security,  Nasdaq 
filed  Amendment  No.  4  to  the 
proposal.^^  This  amendment  clarifies 
that  ECNs  are  required  to  register  with 
Nasdaq  Market  Operations  prior  to 
being  included  in  Nasdaq  as  an  ECN  but 
are  not  required  to  register  manually  in 
each  security.  According  to  the  NASD, 
in  practice,  once  an  ECN  registers  with 
Nasdaq  Market  Operations,  Nasdaq 
systems  allow  the  ECN  to  enter 
quotations  in  all  Nasdaq  seciuities.  The 
Commission  believes  that  this 
amendment  addresses  the  commenters' 
concerns  that  the  rule  change,  as 
originally  proposed,  would 
imnecessarily  burden  ECNs  by  requiring 
them  to  register  on  a  per-security  basis. 

The  Commission  beUeves  that 
Amendment  No.  4  should  be  approved 
on  an  accelerated  basis  because  it  does 
not  impose  any  requirements  in 


'•In  Amendment  No.  4,  Nasdaq  is  withdrawing 
the  previously  proposed  amendment  to  NASD  Rule 
4623(b)(4)  and  is  proposing  to  replace  it  with  the 
following  (new  language  is  italicized;  deletions  an 
bracketed): 

(4)  agree  to  provide  for  Nasdaq's  dissemination  in 
the  quotation  data  made  available  to  quotation 
vendors  the  prices  and  sizes  of  Nasdaq  market 
maker  orders  (and  other  entities,  if  the  (electronic 
communications  network)  ECN  so  chooses)  at  the 
highest  buy  price  and  the  lowest  sell  price  for  each 
Nasdaq  security  entered  in  and  widely 
disseminated  by  the  (electronic  communications 
network)  ECN,  and  prior  to  entering  such  prices 
and  sizes,  register  with  Nasdaq  Market  Operations 
as  an  ECN. 


addition  to  those  originally  proposed 
and  published  for  conmient.  In  fact. 
Amendment  No.  4  revised  the  NASD's 
proposal  so  that  the  ECN  registration 
requirement  is  consistent  with  the 
current  practice  that  once  an  ECN 
registers  with  Nasdaq  Market 
Operations  Nasdaq  systems  allow  the 
ECN  to  enter  quotations  in  all  Nasdaq 
securities. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the 
NASD,2^  and,  in  particular,  with 
sections  15A(b)(6).  15A(b)(ll),  and 
llA(a)(l)(C)  of  the  Act.  In  addition,  the 
Commission  finds  good  cause  for 
approving  Amendment  No.  4  to  the 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 

VL  Conclusion 

ft  is  therefore  ordered,  pursuant  to 
section  19(b)(2),39  that  tEe  proposed  rule 
change  (SR-NASD-98-01)  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-25918  Filed  9-28-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40464;  Flla  No.  SR-NASD- 
9e-25] 

Self-Ragulato^  Organizations:  Ordar 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Fees  fOr 
Nasdaq  Market  Distributors  or  Vendors 

September  22, 1998. 

I.  Introduction 

On  May  14, 1998.i  the  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq")  filed  with  the 


'"In  approving  this  proposal,  the  Cmnmisaion  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

»15U.S.C.  788(b)(2). 

"  17  CFR  200.30-3(a)(12). 

*  The  NASD  initially  submitted  this  proposal  on 
March  16, 1998.  However,  a  substantive 
amendment  was  requested  to  clarify  the 
applicability  of  the  proposed  fee.  The  NASD  filed 
Amendment  No.  1  on  April  28, 1998.  See  letter 
from  Thomas  P.  Moran,  Senior  Attorney,  Office  of 
General  Counsel,  The  Nasdaq  Stock  Market,  Inc.,  to 
Mignon  McLemore,  Esq.,  Division  of  Market 
Regulation,  SEC,  dated  April  28, 1998 
("Amendment  No.  1").  On  May  14, 1998,  the  Board 
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Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereimder,^  a  proposed  rule 
change  to  amend  NASD  Rule  7010,  on 
system  services.  The  proposed  rule 
change  establishes  an  annual,  scaled 
administrative  fee,  payable  by  Nasdaq 
maiicet  data  distributors  or  vendors,  for 
data  usage  monitoring  costs  and  other 
administrative  expenses  incurred  by 
Nasdaq.  A  notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  Jime  3, 1998.*  The  Commission 
received  no  comment  letters  concerning 
the  proposed  rule  change.  The 
Commission  is  approving  the  proposed- 
rule  change. 

Nasdaq  has  established  an  annual, 
scaled  ke  for  Nasdaq  real-time  market 
data  distributors  or  vendors  to  cover  the 
expenses  Nasdaq  incurs  to  administer 
and  monitor  market  data  usage. 

Previous,  Nasdaq  real-time  market 
data  distributors  or  vendors  were 
required  to  submit  annually  a  list, 
certified  by  a  public  accountant  and 
paid  for  by  the  distributor  or  vendor,  of 
all  subscribers  receiving  real-time 
Nasdaq  data.^  Alternatively,  a  Nasdaq 
real-time  market  data  distributor  or 
vendor  could  elect  to  pay  a  lower  fee 
and  have  its  service  usage  verified  by  an 
On-site  review  ("OSR")  conducted  by 
Nasdaq  staff.  The  purpose  of  both  the 
accountant  certification  and  the  OSR 
was  to  provide  Nasdaq  with 
independent  confirmation  of  Nasdaq 
data  usage.  Nasdaq  has  eliminated  the 
certified-list  requirement  and  OSR 
alternative,  and  thus  their  attendant 
costs,  and  replaced  them  with  the 
annual  scaled  administrative  fees 
proposed  in  this  filing."  Nasdaq  will 


filed  another  substantive  ame'ndment  modifying  the 
proposed  rule  language.  See  letter  bom  Thomas  P. 
Moran,  Senior  Attorney,  OfBce  of  General  Counsel, 
The  Nasdaq  Stock  Market,  Inc..  to  Katherine  A. 
England.  Division  of  Market  Regulation,  SEC,  dated 
May  14, 1998  ("Amendment  No.  2"). 

»15U.S.C.  78s(b)(l). 

»17CFR240.19b-t. 

*  Securities  Exchange  Act  Release  No.  40035  (May 
27,  1998),  63  FR  30276. 

'  Once  this  administrative  fise  becomes  effective, 
Nasdaq  will  suspend  indefinitely  its  current 
contractual  requirement  that  Nasdaq  real-time  data 
distributors  or  vendors  provide  an  annual 
accountant-certified  list  of  their  subscribers  who 
receive  Nasdaq  data. 

■  Distributors  using  per-quote  and  usage  based 
reporting  will  have  their  monitoring  fees 
determining  by  having  their  monthly  payment 
totals  divided  by  the  professional  subscriber  fee 
rate,  resulting  in  a  terminal  equivalent  For 
example,  a  distributor  or  vendor  that  is  being 
charged  $1,000  month  for  its  per-quote  usage  of 
Nasdaq  Level  1  Service  will  have  that  $1,000  fee 
divided  by  the  existing  $20  monthly  Level  1  per- 
terminal  fee  which  results  in  a  terminal  equivalent 
of  SO  with  an  annual  monitoring  fee  of  $500. 


retain  the  right,  however,  to  demand  a 
certified  usage  report,  paid  for  by  the 
distributors  or  vendor,  in  cases 
involving  discrepancies  in  distributor  or 
vendor  reporting.' 

n.  Discussion 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder.*  Specifically,  the 
Commission  believes  that  the  approval 
of  the  proposed  rule  change  is 
consistent  with  section  15A(b)(5) «  of 
the  Act.  Instead  of  requiring  a  public 
accountant's  certification  from  its 
members  verifying  usage  of  Nasdaq 
maricet  data,  the  Nasdaq  will  assess 
them  an  annual  administrative  fee 
which  will  be  used  to  conduct  Nasdaq- 
initiated  OSRs,  manage  distributor 
applications,  monitor  vendor  services, 
and  perform  other  compliance  activities. 
The  revenue  generated  from  this  fee  will 
benefit  all  Nasdaq  members  as  it  will 
allow  Nasdaq  staff  to  equitably  and 
uniformly  apply  its  expertise  when 
conducting  an  OSR  of  any  member.  This 
fee  structure  should  also  reduce 
members'  expenses  as  it  is  priced  at 
levels  similar  to  current  OSR  fees 
which,  being  consistently  less  expensive 
than  the  cost  of  obtaining  an 
independent  verification  of  data  usage 
from  a  certified  public  accoimtant,  are 
used  by  the  majority  of  Nasdaq  real-time 
market  data  distributors  or  vendors.  As 
such,  the  Commission  believes  this 
administrative  fee  will  not  result  in  a 
material  increase  in  overall  monitoring 
fees  paid  by  most  Nasdaq  data 
distributors  or  vendors.  i° 


For  1998  billing  purposes  only,  Nasdaq  will  not 
impose  those  adininistrative  fees  on  any  firm  that 
incurs  costs  and  submits  a  certified  usage  report  in 
1998  prior  to  the  effective  date  of  Nasd^'s  new  fee 
schedule.  See  Amendment  No.  2,  supra  note  1. 

'  Similarly,  the  submission  of  an  unrequested, 
accountant -certified  usage  list  will  not  preclude 
Nasdaq  from  conducting  its  own  OSR  nor  will  it 
exempt  a  distributor  or  vendor  from  payment  of  the 
administrative  fee. 

■The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition  and  capital 
formation.  This  new  fee  structure  should  allow 
Nasdaq  staff  to  directly  and  uniformly  apply  its 
expertise  in  monitoring  data  usage.  The  new  fee 
structure  also  establishes  a  more  efficient  means  of 
fee  collection.  Moreover,  this  terminal-based  fee, 
compared  to  that  of  a  CPA  certification,  should 
provide  vendors  and  distributors  with  a  reduction 
in  expenses.  15  U.S.C.  78c(fl. 

"Section  15A(b)(S)  requires  the  Commission  to 
determine  that  the  Association's  rules  are  designed 
to  provide  for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  members  and 
issuers  and  other  persons  using  any  facility  or 
system  which  the  association  operates  or  controls. 

"■According  to  Nasdaq,  it  does  not  currently 
require  delayed  data  distributors  to  meet  audit 
requirements  or  pay  an  OSR  fee.  Nasdaq  believes 
that  the  imposition  of  new  minimal  charges  on 
delayed  distributors  is  justified  to  compensate 


m.  Conclusion 

For  the  above  reasons,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  the  Act,  and  in  particular 
with  section  15A(b)(5). 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-^ASD-98- 
25)  be,  and  hereby,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

jonatfaaa  G.  Katz, 

Secrefoiy. 

[FR  Doc.  98-25919  Filed  9-2S-98;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

OfRca  of  Federal  Procurement  Policy 

Small  Businees  Administration 

Interim  Policy  Directive,  Small 
Business  Competitiveness 
Demonstration  Program 

AGENCY;  Office  of  Federal  Procurement 
Policy  (OFPP);  Small  Business 
Administration  (SBA). 
ACTKM:  Interim  policy  directive  with 
request  for  comments. 

summary:  The  OFPP  and  SBA  are 
revising  the  interim  policy  directive  and 
test  plan  dated  April  16. 1993.  (which 
revised  the  final  policy  directive  and 
test  plan  dated  August  31, 1989)  to 
implement  amendments  to  the  Small 
Business  Competitiveness 
Demonstration  Program  made  by  the 
Small  Business  Reauthorization  Act  of 
1997,  Pub.  L.  105-135.  Section  401  of 
Pub.  L.  105-135  extends  the  Program 
indefinitely;  section  402  requires 
monitoring  of  goal  attainment  on  an 
annual  basis;  and  sections  403-405 
contain  other  technical  changes  to  the 


Nasdaq  for  the  resources  expended  in  initiating, 
managing  and  monitoring  vendors'  accounts  to 
ensure  they  are  in  compliance  with  Nasdaq 
requirements,  particularly  those  designed  to  protect 
investors.  See  letter  from  Thomas  P.  Moran,  Senior 
Attorney.  Office  of  General  Counsel.  The  Nasdaq 
Stock  Market,  Inc.  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation, 
SEC,  dated  September  14, 1998  (detailing  the 
allocation  of  Nasdaq  resounres  used  in  monitoring 
delayed  data  usage). 

Nasdaq  also  advises  that  those  vendors  who 
receive  both  delayed  and  real-time  data,  will  not  be 
billed  separately  for  each  type  of  data  but  will  only 
pay  for  the  highest  level  of  service  received.  This 
practice  will  continue  for  Nasdaq's  proposed 
administrative  fees  as  well.  See  Amencbnent  No.  1, 
supra  note  1. 

"  15  U.S.C  78s(b)(2). 
."  17  CFR  200.30-3(a)(12). 
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Program.  This  interim  policy  directive 
implements  conforming  revisions  to 
reflect  these  amendments  and  also 
responds  to  comments  that  we  received 
on  the  April  16, 1993.  interim  policy 
directive  and  test  plan. 
DATES:  Effective:  September  29, 1998. 

Comment  Date:  Comments  on  the 
interim  policy  directive  should  be 
submitted  to  the  addresses  shown  below 
on  or  before  November  30, 1998. 
ADDRESSES:  Comments  on  the  policy 
directive  should  be  submitted  to:  Deidre 
A.  Lee,  Administrator.  Office  of  Federal 
Procurement  Policy,  Room  352,  Old 
Executive  Office  Building.  Washington, 
DC  20503. 

Comments  on  the  information 
collection  requirements  contained  in 
Sections  III.D.4.  and  III.E.7.  of  the  policy 
directive  should  be  submitted  both  to 
the  OFPP  Administrator  at  the  above 
address  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.  Washington,  DC  20503— 
Attention:  Desk  Officer  for  the  Federal 
Acquisition  Regulation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  G.  Williams,  Deputy  Associate 
Administrator  (202)  395-3302. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Congress  established  the  Small 
Business  Competitiveness 
Demonstration  Program  in  1988  to  test 
the  effectiveness  of  eliminating  small 
business  set-asides  in  certain  industries. 
(See  Pub.  L.  100-656  the  Small  Business 
,  Competitiveness  Demonstration 
Program  Act  of  1988  ("Act"),  as 
amended,  at  15  U.S.C.  644  note.)  The 
program  has  two  primary  objectives:  (1) 
To  demonstrate  whether  or  not  small 
businesses  in  certain  industry  groups 
can  compete  successfully  on  an 
unrestricted  basis  for  Federal  contracts, 
and  (2)  to  demonstrate  whether  or  not 
targeted  goaling  and  management 
techniques  can  expand  Federal  contract 
opportunities  for  small  businesses  in 
industry  categories  where  such 
opportunities  historically  have  been  low 
despite  adequate  numbers  of  small 
business  contractors  in  the  economy.  A 
separate  program  to  expand  small 
business  participation  in  the  dredging 
industry,  to  be  overseen  by  the 
Department  of  the  Army,  was  also 
included  in  the  Act.  As  originally 
established,  the  Demonstration  Program 
extended  through  December  31, 1992. 

To  implement  the  Program,  Congress 
in  section  715(a)  of  the  Act,  authorized 
the  OFPP  Administrator  to  issue  a  test 
plan  pursuant  to  section  15  of  the  Office 
of  Federal  Procurement  Policy  Act  (41 


U.S.C.  413).  In  addition,  in  section 
715(b),  Congress  directed  the  OFPP 
Administrator,  in  cooperation  with  the 
SBA  Administrator,  to  issue  a  policy 
directive  (binding  on  all  participating 
agencies)  to  ensure  consistent 
government-wide  implementation  of  the 
Act  in  the  Federal  Acquisition 
Regulation  (FAR). 

After  requesting  public  comment  on 
an  interim  policy  directive  and  test  plan 
53  FR  52889  (December  29, 1988),  OFPP 
implemented  the  Program  by  issuing  a 
final  policy  directive  and  test  plan  dated 
August  31. 1989.  54  FR  37741 
(September  12, 1989).  In  accordance 
with  section  715(b)  of  the  Act.  the 
policy  directive  and  test  plan  were 
implemented  in  the  Federal  Acquisition 
Regulation  (48  CFR  Subpart  19.10). 

In  1992,  Congress  in  Sections  201-203 
of  the  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act 
of  1992  (Pub.  L.  102-366;  "1992  Act"), 
extended  the  Demonstration  Program 
through  September  30, 1996,  and  made 
amendments  to  the  Program.  To  carry 
out  these  amendments.  Congress  in 
Section  202(1)  of  the  1992  Act  directed 
the  OFFP  Administrator  to  issue 
conforming  modifications  to  the  test 
plan  and  policy  directive.  The 
conforming  modifications  were  issued 
in  an  interim  policy  directive  with 
request  for  comments  (58  FR  19849, 
April  16, 1993),  and  were  incorporated 
into  the  Federal  Acquisition  Regulation 
(48  CFR  Subpart  19.10).  In  1996, 
Congress  extended  the  Demonstration 
Program  for  one  year,  through 
September  30,  1997.  Pub.  L.  104-208, 
Div.  D,  Title  I,  Sec.  108.  In  1997, 
Congress  also  extended  the  aspect  of  the 
Program  covering  expansion  of  small 
business  participation  in  the  dredging 
industry.  Pub.  L.  105-18,  Title  II,  Sec. 
2002. 

In  December  1997,  the  Small  Business 
Reauthorization  Act  of  1997  (Pub.  L. 
105-135)  was  enacted  into  law  ("1997 
Act").  Sections  401-405  of  the  1997  Act 
made  the  Demonstration  Program 
permanent,  and  made  further 
amendments  to  the  Program. 

In  order  to  respond  to  the  comments 
that  we  received  on  the  April  1993 
interim  policy  directive  and  test  plan, 
and  to  make  conforming  changes  to 
reflect  the  amendments  made  by  the 
1997  Act,  we  are  now  issuing  a  newly 
revised  interim  OFPP  policy  directive 
and  implementation  plan.  In  addition  to 
making  conforming  revisions  to  reflect 
the  amendments  made  by  Congress  in 
the  1997  Act,  we  also  have  made  non- 
substantive revisions  in  various  parts  of 
the  document,  which  are  intended  to 
improve  its  clarity.  For  ease  of  reading, 
we  are  re-issuing  the  interim  policy 


directive  and  implementation  plan  in  its 
entirety  for  comment. 

B.  Coounents  on  April  16, 1993,  Policy 
Directive  and  Test  Plan 

OFPP  received  three  comment  letters 
in  response  to  the  request  for  comments 
on  the  April  16, 1993,  interim  policy 
directive  and  test  plan.  The  main  issues 
and  concerns  raised  in  the  comments 
are  summarized  below: 

1.  Comment:  The  policy  directive 
should  establish  goals  for  small  and 
small  disadvantaged  business 
participation  as  a  requirement  of  all 
solicitations  with  no  restricted 
competition  at  all. 

Response:  This' comment  suggests  that 
several  economic  and  practical  benefits 
would  result  from  such  an  approach. 
However,  elimination  of  all  restricted 
competition  is  not  within  the  scope  of 
the  Small  Business  Competitiveness 
Demonstration  Program.  The  legislation 
that  governs  the  Program  requires  that 
set-asides  be  reinstituted  if  agencies  do 
not  meet  established  small  business 
goals;  consequently,  it  does  not 
authorize  the  elimination  of  set-asides 
altogether.  See  section  713(b)  of  the  Act, 
at  15  U.S.C.  644  note. 

2.  Comment:  Awarding  agencies, 
rather  than  the  General  Services 
Administration,  should  be  given  credit 
for  awards  imder  multiple  award 
schedule  contracts. 

Response:  This  comment  appears  to 
be  based  on  a  misinterpretation  of  the 
Program.  Contract  awards  made  under 
multiple  award  schedule  contracts  are 
not  covered  by  the  Program.  We  did  not 
include  these  contracts  because  SBA 
historically  did  not  count  such  awards 
toward  agencies'  attainment  of  the 
government-wide  small  business  goals. 

3.  Comment:  The  Defense  Acquisition 
Regulation  requirement  that  small 
disadvantaged  business  set-asides  be 
utilized  conflicts  with  the  Program's 
requirements  for  the  use  of  unrestricted 
competition. 

Response:  The  requirement  in 
question  is  based  on  10  U.S.C.  2323 
(formerly  section  1207  of  the  Fiscal  Year 
1987  National  Defense  Authorization 
Act).  Procurements  under  section  2323 
are  exempt  from  the  Program's 
requirement  for  unrestricted 
competition.  (See  section  713(a)  of  the 
Act,  at  15  U.S.C.  644  note.) 

4.  Comment:  The  $25,000  reserve 
amount  for  emerging  small  businesses 
should  be  raised  for  the  construction 
industry  because  a  vast  majority  of 
construction  projects  are  above  that 
amoimt. 

Response:  The  emerging  small 
business  reserve  amount  is  set  at 
$25,000  by  law  (see  section  712(b)  of  the 
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Act,  at  15  U.SX.  644  note).  OFPP  is 
authorized  to  adjust  the  reserve  amount 
if  agencies  do  not  attain  the  statutory 
goal  of  awarding  emerging  small 
business  concerns  15  percent  of  the  total 
dollar  value  of  contracts  in  a  designated 
industry  group.  The  15  percent  goal  has 
consistently  been  exceeded  for  the 
construction  industry.  Accordingly, 
raising  the  reserve  amount  is  not 
appropriate. 

5.  Comment:  FAR  architectural  and 
engineering  (A&E)  service  selection 
methods  do  not  include  small  or  small 
disadvantaged  business  preferences;  as  a 
result,  there  is  still  no  protection  for 
emerging  small  business  A&E  firms 
under  the  Program. 

Response:  The  Program,  which  is 
implemented  in  the  FAR  at  48  CFR 
subpart  19.10,  provides  that  all 
contracts  under  $50,000  for  A&E 
services  shall  be  set-aside  for  emerging 
small  businesses.  Accordingly,  we  do 
not  agree  that  there  is  no  protection  for 
emerging  small  business  A&E  firms 
under  the  Program. 

6.  Comment:  The  Defense  Mapping 
Agency  should  be  included  under  the 
Program. 

Response:  The  test  plan  exempts  the 
Defense  Mapping  Agency  (now  the 
National  Imagery  and  Mapping  Agency 
(NIMA))  from  the  Program.  We  received 
a  comment  suggesting  that  the  rule  be 
revised  to  require  that  all  surveying  and 
mapping  activities  of  NIMA  comply 
with  the  Program.  The  commenter  relied 
on  subsection  202(c)  of  Pub.  L.  102-366 
which  requires  that  "solicitations  for  the 
award  of  contracts  for  architectural  and 
engineering  services  (including 
surveying  and  mapping)  issued  by  a 
Military  Department  or  a  Defense 
agency"  comply  with  10  U.S.C.  sections 
2855<a)  and  (b).  Section  2855(a)  requires 
that  "contracts  for  architectural  and 
engineering  services  and  construction 
design  in  connection  with  a  military 
family  housing  project"  be  awarded  in 
accordance  with  40  U.S.C.  section  541 
(the  Brooks  A-E  Act).  Section  2855(b) 
generally  establishes  thresholds  for 
setting  aside  the  contracts  described  in 
section  2855(a)  for  award  to  small 
business  concerns.  In  our  opinion, 
neither  Pub.  L.  102-366  nor  10  U.S.C. 
section  2855  support  the  commenter's 
position.  We  read  these  provisions  to 
apply  only  to  those  contracts 
specifically  described  in  10  U.S.C. 
2855(a),  i.e.,  contracts  for  A&E  services 
and  construction  design  in  connection 
with  military  construction  or  family 
housing  projects.  The  NIMA  does  not 
conduct  sudi  procurements. 


C.  Revisions  to  the  April  16, 1993 
Interim  Policy  Directive  and  Test  Plan 

In  the  Small  Business  Reauthorization 
Act  of  1997,  Congress  made  several 
changes  to  the  Aci,  which  are 
summarized  below  and  incorporated 
into  the  interim  policy  directive. 

Section  401  of  the  1997  Act  amends 
section  711(c)  of  the  Small  Business 
Competitiveness  Demonstration 
Program  Act  (the  Act)  to  make  the 
Program  permanent.  We  have  revised 
Section  ni.A.l  of  the  Implementation 
Plan  (formerly  the  "Test  Plan")  to  delete 
the  Program's  expiration  date. 

Section  402  of  the  1997  Act  amends 
section  712(d)(1)  of  the  Act  to  require 
participating  agencies  to  monitor  the 
attainment  of  their  small  business 
participation  goals  on  an  annual  basis. 
An  annual  review  and  reports  to  the 
Small  Business  Administration  (SBA) 
must  be  completed  by  each  participating 
agency  not  later  than  January  31  of  each 
year,  based  on  the  data  for  the  preceding 
fiscal  year,  ftt)m  October  1  through 
September  30.  We  have  revised  section 
IV.A.l.  of  the  Implementation  Plan  to 
refiect  annual  monitoring  of  goal 
attainment. 

Section  403  of  the  1997  Act  amends 
section  716(a)  of  the  Act  to  transfer  to 
the  Small  Business  Administration  the 
responsibility  for  reporting  to  Congress 
the  results  of  the  Program.  Reports  to 
Congress  are  due  within  180  days  after 
data  for  each  of  fiscal  years  1991 
through  2000  are  available  from  the 
Federal  Procurement  Data  Center.  The 
section  also  updates  the  name  of  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives. 

Section  404  of  the  1997  Act  amends 
section  722(a)  of  the  Act  to  make  the 
dredging  program  permanent.  As 
indicated  above,  under  the  Act,  the 
Department  of  the  Army  (Corps  of 
Engineers]  is  responsible  for  conducting 
the  dredging  program. 

Section  405  of  the  1997  Act  amends 
section  717  of  the  Act  to  recognize  that 
either  the  standard  industrial 
classification  (SIC)  codes  or  the 
successor  North  American  Industrial 
Classification  System  (NAICS)  codes 
may  be  used  to  identify  the  designated 
industry  groups  covered  by  the  Program. 
OMB  issued  the  NAICS  codes  in  1997 
(62  FR  17288  (April  9, 1997).  The 
Implementation  Plan  will  continue  to 
reference  SIC  codes  until  SBA  and  the 
FAR  Council  implement  the  NAICS 
codes. 

One  provision  of  the  Act  that  has 
expired  is  section  714(b),  which 
required  the  OFPP  Administrator  to 
develop  a  simpUfied  data  collection 


system  to  collect  data  on  the 
participation  of  small  business  concerns 
as  subcontractors  under  prime  contracts 
for  A&E  services.  It  also  set  a  temporary 
35  percent  small  business  participation 
goal  for  A&E  services  until  the 
simplified  data  collection  system  was 
implemented.  The  purpose  of  the 
system  was  to  collect  subcontracting 
data  below  the  first  tier  of 
subcontracting  to  demonstrate  if  the 
actual  rate  of  small  business 
participation  under  A&E  prime 
contracts  was  substantially  higher  than 
was  reflected  in  the  government's 
existing  subcontracting  data  collection 
system.  OFPP  implemented  the 
simplified  data  collection  data  on 
October  27, 1993  (58  FR  57869).  The 
requirement  for  this  system  expired  on 
September  30, 1997.  Accordingly,  the 
Implementation  Plan  excludes  the 
subcontracting  reporting  system 
previously  described  in  Section  V.C.I, 
of  the  April  16, 1993,  Interim  Policy 
Directive.  It  also  deletes  the  reference  in 
section  III.C.l.  to  the  temporary  35 
percent  goal  for  A&E  services. 

This  interim  Policy  Directive  also 
recognizes  that  section  4201  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  authorizes  agencies  to  use 
competition  to  "the  maximum  extent 
practicable"  for  procurements  below  the 
simplified  acquisition  threshold. 
Accordingly,  we  revised  the 
implementation  plan  to  substitute 
"unrestricted  competition"  for  "full  and 
open  competition"  throughout  the 
document.  This  allows  agencies  to  use 
the  "maximum  practicable  competition" 
standard  for  procurements  below  the 
simplified  acquisition  threshold  but 
above  the  emerging  small  business 
reserve.  Agencies  will  continue  to  use 
full  and  open  competition  for 
unrestricted  procurements  above  the' 
simplified  acquisition  threshold. 

Tnis  interim  Policy  Directive  also 
authorizes  prime  contract  awards  to 
small  businesses  pursuant  to  the 
HUBZone  Act  of  1997,  Title  VI  of  the 
Small  Business  Reauthorization  Act  of 
1997  (Pub.  L.  105-135),  to  count  toward 
goal  attainment.  In  addition,  the  interim 
Policy  Directive  recognizes  that 
participating  agencies  may  set  aside 
procurements  in  the  DIGs,  under  the 
HUBZone  Empowerment  Contracting 
Program,  that  exceed  the  emerging  small 
business  reserve  amount  even  though 
the  agency's  40  percent  small  business 
goal  is  being  attained.  (This  is  consistent 
with  the  Small  Business  Regulations 
implementing  the  HUBZone  Act,  63  FR 
31896,  31902.)  We  revised  Sections 
ra.C.3..  III.D.l,  m.D.2,  and  IV.A.6  of  the 
Implementation  Plan  to  reflect  these 
changes. 
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We  also  made  two  minor  changes  as 
follows:  (1)  Section  III.D.3.a.  was 
revised  to  reflect  that  the  emerging 
small  business  reserve  amount  for  A&E 
services  has  been  raised  to  $50,000,  and 
(2)  the  citations  to  the  Code  of  Federal 
Regulations  (C.F.R.)  at  section  III.E.4 
have  been  updated. 

Finally,  to  improve  the  clarity  of  the 
document,  we  have  made  non- 
substantive changes  in  various  parts  of 
the  text. 

We  intend  to  issue  a  final  policy 
directive  by  April  30, 1999. 

D.  Cumulative  Report  on  the 
Demonstration  Program  for  Fiscal 
Years  1991-1995 

Section  716(a)  of  the  Act,  as  amended 
by  the  Omnibus  Consolidated 
Appropriations  Act  of  1997  (Pub.  L. 
104-208,  Division  D,  Section  108), 
required  a  cumulative  report  of  the 
results  of  the  Demonstration  Test 
Program  for  FYs  1991-1995.  The  report 
indicated  that,  at  the  macro  level,  small 
and  emerging  small  businesses  could 
maintain  a  significant  market  share 
without  the  benefits  of  preferences.  In 
three  of  the  four  industries,  awards  to 
small  and  emerging  small  businesses 
exceeded  the  40  and  15  percent  goals  set 
by  the  Program,  respectively.  Upon 
examination  at  the  micro  level, 
however,  it  appeared  that  the  market 
share  of  these  firms  declined  to  some 
extent  without  preferences,  compared  to 
their  share  prior  to  the  commencement 
of  the  Program.  Therefore,  although  the 
Test  Program  demonstrated  that  small 
and  emerging  small  businesses  could 
maintain  a  significant  market  share 
without  preferences,  the  Program  also 
appeared  to  have  reduced  total  small 
business  awards  in  the  construction, 
refuse,  A&E  services  and  non-nuclear 
ship  repair  industries.  When  viewed 
collectively,  both  the  small  business  and 
emerging  small  business  shares  declined 
for  every  DIG  from  FYs  1991-1995. 

SBA  will  continue  to  evaluate  the 
economic  impact  of  the  Program  in  its 
subsequent  reports  to  Congress. 

E.  Regulatory  Flexibility  Act  and  E.O. 
12866 

This  interim  policy  directive 
incorporates  changes  to  the  Small 
Business  Reauthorization  Act  of  1997 
(Sections  401-405  of  Pub.  L.  105-135). 
This  Act  merely  extended  the  Program 
indefinitely  and  modified  the  reporting 
procedures  of  the  participating  Federal 
agencies.  The  Act  made  no  substantive 
changes  to  the  Program  as  originally 
designed. 

The  changes  required  by  the  Act  do 
not  impose  anynew  requirements  or 
additional  burdens  on  small  businesses 


and  are  unlikely  to  have  an  annual 
economic  effect  of  $100  million  or  more, 
result  in  a  major  increase  in  cost  or 
prices,  or  have  a  significant  effect  on 
competition  in  the  U.S.  economy. 
Accordingly,  this  directive  is  not 
considered  a  significant  rule  within  the 
meaning  of  Executive  Order  12866  and 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
et  seq.  In  addition,  because  this  interim 
policy  directive  makes  ministerial 
changes  to  conform  the  directive  to 
amendments  mandated  by  the  1997  Act 
(which  amendments  were  effective 
upon  the  date  of  enactment),  we  have 
determined  that  advance  comment  on 
these  conforming  changes  is 
unnecessary  and  thus  we  are  issuing 
this  document  on  an  interim  basis.  We 
will  respond  to  any  comments  received 
in  the  coming  months. 

F.  Paperwork  Reduction  Act 

The  information  collection 
requirements  related  to  this  policy 
directive  and  implementation  plan  were 
previously  approved  by  OMB  and 
assigned  OMB  control  number  9000- 
0100.  A  revised  information  collection 
request  has  been  submitted  to  OMB  for 
approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Deidre  A.  Lee, 

Administrator,  Office  of  Federal  Procurement 
Policy. 

Richard  L.  Hayes. 

Associate  Deputy  Administrator  for 
Government  Contracting  and  Minority 
Enterprise  Development,  Small  Business 
Administration. 

September  21, 1998. 
MEMORANDUM  FOR: 
THE  SECRETARY  OF  AGRICULTURE 
THE  SECRETARY  OF  DEFENSE 
THE  SECRETARY  OF  ENERGY 
THE  SECRETARY  OF  HEALTH  AND 

HUMAN  SERVICES 
THE  SECRETARY  OF  THE  INTERIOR 
THE  SECRETARY  OF  TRANSPORTATION 
THE  ADMINISTRATOR  OF  THE 
ENVIRONMENTAL  PROTECTION 
AGENCY 
THE  ADMINISTRATOR  OF  GENERAL 

SERVICES 
THE  ADMINISTRATOR  OF  THE 
NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 
THE  SECRETARY  OF  VETERANS 
AFFAIRS 
SUBJECT:  The  Small  Business 

Competitiveness  Demonstration  Program 
1.  Purpose.  This  memorandum  provides 
policy  direction  to  the  participating  agencies 
for  implementation  of  die  Small  Business 
Competitiveness  Demonstration  Program  Act 
of  1988  (Title  VII,  Public  Law  100-656),  as 
amended  by  Sections  23-27  of  the  Business 


Opportunity  Development  Reform  Act 
Technical  Corrections  Act  (Public  Law  101- 
37),  Sections  201  and  202  of  the  Small 
Business  Credit  and  Business  Opportunity 
Enhancement  Act  of  1992  (Public  Law  102- 
366),  Section  108  of  the  Omnibus 
Consolidation  Appropriation  Act  of  1997 
(Public  Law  104r208),  and  Sections  401-405 
of  the  Small  Business  Reauthorization  Act  of 
1997  (Public  Uw  105-135). 

2.  Authority.  This  memorandum  is  issued 
pursuant  to  Section  715  of  Public  Law  100- 
656,  which  requires  that  the  Office  of  Federal 
Procurement  Policy  (OFPP)  and  the  Small 
Business  Administration  (SBA)  issue  a  policy 
directive  to  ensure  consistent  government- 
wide  implementation  of  Title  VII  in  the 
Federal  Acquisition  Regulation  (FAR); 
Section  202(i]  of  the  Small  Business  Credit 
and  Business  Opportunity  Enhancement  Act 
of  1992  (Public  Law  102-366),  which 
requires  appropriate  modifications  to  the 
policy  directive  to  conform  to  amendments 
made  by  that  Act;  Sections  401-405  of  the 
Small  Business  Reauthorization  Act  of  1997 
(Public  Law  105-135),  which  further  amends 
Title  VII;  and  Section  15  of  the  Office  of 
Federal  Procurement  Policy  Act,  41  U.S.C. 
413,  which  provides  for  the  testing  of 
innovative  procurement  methods  and 
procedures. 

3.  Background.  Section  15(a)  of  the  Small 
Business  Act  mandates  that  small  businesses 
receive  a  feir  proportion  of  Federal 
procurements.  To  achieve  this  goal,  Subpart 
19.5  of  the  FAR  requires  that  Federal 
agencies  reserve,  or  set  aside,  procurements 
for  exclusive  small  business  participation 
when  a  contracting  officer  determines  that 
two  or  more  small  businesses  are  capable  of 
providing  the  goods  or  services  at  reasonable 
prices.  While  restricting  procurements  for 
exclusive  small  business  participation  has 
been  very  effective  in  assuring  a  small 
business  share  of  Federal  contracts,  one 
unintended  result  is  a  concentration  of 
awards  in  certain  industries  often  dominated 
by  small  businesses.  A  further  result  is  that 
agencies  expend  resources  in  those  industries 
that  are  conducive  to  high  levels  of  small 
business  participation  rather  than  expand  the 
base  of  small  business  contracting  into  areas 
where  small  businesses  do  not  traditionally 
obtain  a  significant  share  of  procurement 
awards. 

4.  Policy.  The  goals  of  the  Program  are  to 
assess  the  ability  of  small  businesses  in 
certain  designated  industry  groups  to  retain 
a  fair  proportion  of  procurement  awards  in 
unrestricted  competition  in  those  industry 
groups  and  to  expand  small  business 
participation  in  a  broader  range  of  industry 
categories.  The  Act  designates  the  Small 
Business  Administration  as  OFPP's  executive 
agent  to  monitor  the  Program.  The 
procedures  for  implementing  the  Program  are 
set  forth  in  the  attached  implementation 
plan. 

5.  Implementation.  This  policy  directive 
shall  be  implemented  in  FAR  Part  19. 
Pursuant  to  Section  715(a)  of  the  Small 
Business  Competitiveness  Demonstration 
Program  Act,  provisions  of  the  FAR  that  are 
inconsistent  with  this  policy  directive  and 
the  attached  implementation  plan  are  hereby 
waived. 
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6.  Expiration  Date.  The  Small  Business 
Competitiveness  Demonstration  Program  has 
no  expiration  date. 
Deidre  A.  Lee, 

Administrator,  Office  of  Federal  Procurement 
Policy. 

Richard  L.  Hayes, 

Associate  Deputy  Administrator  for 

Government  Contracting  and  Minority 

Enterprise  Development,  Small  Business 

Administration. 

Small  Business  Competitiveness 
Demonstration  Program 
Implementation  Plan 

I.  Purpose 

This  document  implements  the  Small 
Business  Competitiveness 
Demonstration  Program  Act  of  1988 
(Title  Vn.  Public  Law  100-656),  as 
amended  by  Sections  23-27  of  the 
Business  Opportunity  Development 
Reform  Act  Technical  Corrections  Act 
(Public  Law  101-37),  Sections  201  and 
202  of  the  Small  Business  Credit  and 
Business  Opporttmity  Enhancement  Act 
of  1992  (Public  Law  102-366),  Section 
108  of  the  Omnibus  Consolidation 
Appropriations  Act  of  1997  (Public  Law 
104-208),  and  Sections  401-405  of  the 
Small  Business  Reauthorization  Act  of 
1997  (Pubhc  Law  105-135).  The 
Program  seeks  to  assess  whether  or  not 
the  competitive  capabilities  of  small 
business  firms  in  certain  industry 
groups  vdll  enable  them  to  successfully 
compete  on  an  imrestricted  basis  for 
Federal  contracts.  In  addition,  the 
Program  attempts  to  assess  whether  or 
not  the  use  of  targeted  goaling  and 
management  techiiiques  by  procuring 
agencies,  in  conjunction  with  the  Small 
Business  Administration  (SBA),  will 
expand  small  business  participation  in 
Federal  contracting  opportimities  that 
have  been  historically  low  despite 
adequate  numbers  of  qualified  small 
business  contractors  in  the  economy. 
The  Program  further  seeks  to  assess 
whether  or  not  expanded  use  of 
imrestricted  competition  adversely 
affects  small  business  participation  in 
certain  industry  groups,  taking  into 
consideration  the  numerical  dominance 
of  small  firms,  the  size  and  scope  of 
most  contracting  opportunities,  and  the 
competitive  capabilities  of  small  firms. 

n.  Authority 

The  Program  is  established  pursuant 
to  the  Small  Business  Competitiveness 
Demonstration  Program  Act  of  1988 
(Title  vn.  Public  Uw  100-656), 
Sections  201  and  202  of  the  Small 
Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992 
(Public  Law  102-366),  Sections  401-405 
of  the  Small  Business  Reauthorization 


Act  of  1997  (Public  Law  105-135),  and 
Section  15  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C.  413. 

m.  Program  Requirements 

A.  Applicability 

1.  The  Program  began  on  January  1, 
1989  and  consists  of  two  major 
components:  (1)  unrestricted 
competition  in  four  Designated  Industry 
Groups,  and  (2)  enhanced  small 
business  participation  in  agencies'  ten 
Targeted  Industry  Categories.  Contracts 
resulting  from  solicitations  issued  on  or 
after  January  1, 1989  and  any 
subsequent  modifications  to  such    . 
contracts,  are  covered  by  this  Program. 

2.  Contract  awards  in  the  following 
designated  industry  groups  are  covered 
by  this  Program: 

a.  Construction  imder  standard 
industrial  classification  (SIC)  codes  that 
comprise  major  groups  15, 16,  and  17 
(excluding  dredging — Federal 
Proouement  Data  System  (FPDS) 
service  codes  Y216  and  Z216); 

b.  Refuse  systems  and  related 
services,  including  portable  sanitation 
services,  imder  SIC  code  4212  or  4953, 
limited  to  FPDS  service  code  S205; 

c.  Architectiu-al  and  engineering 
(A&E)  services  (including  surveying  and 
mapping)  under  SIC  codes  7389,  8711, 
8712,  or  8713  (limited  to  FPDS  service 
codes  Cm  through  C216,  C219,  T002, 
T004.  T008,  T009,  T014,  and  R404). 
awarded  imder  the  qualification-based 
selection  procedures  required  by  40 
U.S.C.  541  et  seq.  (the  "Brooks  A^ 
Act");  and 

d.  Non-nuclear  ship  repair — ship 
repair  (including  overhauls  and 
conversions)  performed  on  non-nuclear 
propelled  and  nonpropelled  ships  under 
SIC  code  3731,  Umited  to  FPDS  service 
codes  J998  (repair  performed  east  of  the 
108th  meridian)  and  J999  (repair 
performed  west  of  the  108th  meridian). 

3.  Upon  regulatory  implementation  by 
SBA  and  the  FAR  Council,  the  North 
American  Industrial  Classification 
(NAIC)  Coding  System  will  be 
substituted  for  SIC  codes. 

4.  Targeted  industry  categories  for 
enhanced  participation  are  determined 
by  each  participating  agency,  in 
conjunction  with  SBA. 

5.  Contract  awards  imder  the  Federal 
Schedule  Program  are  not  covered  by 
the  Program. 

6.  Contract  awards  to  educational  and 
non-profit  institutions  or  governmental 
entities  are  not  covered  by  the  Program. 

B.  Participating  Agencies 

The  following  agencies  are 
participants  in  the  Program: 
1.  The  Department  of  Agriculture. 


2.  The  Department  of  Defense,  except 
the  National  Imagery  and  Mapping 

Agencv, 

3.  The  Department  of  Energy, 

4.  The  E)epartment  of  Health  and 
Human  Services, 

5.  The  Department  of  Transportation, 

6.  The  Environmental  Protection 
Ageiicv. 

7.  The  General  Services 
Administration, 

8.  The  National  Aeronautics  and 
Space  Administration, 

9.  The  Department  of  Veterans  Afiairs, 
and 

10.  The  Department  of  the  Interior. 

C.  Agency  Goals  for  the  Four  Designated 
Industry  Groups 

1.  Each  participating  agency  shall 
have  a  small  business  participation  goal 
that  is  40  percent  of  the  agency's  total 
contract  dollars  awarded  for 
construction  major  group  15,  major 
group  16,  and  major  group  17;  A&E 
services;  refuse  systems  and  related 
services;  and  non-nuclear  ship  repair. 
The  40  percent  goal  applies  to  each 
construction  major  group.  In  addition, 
each  participating  agency  must  make  a 
good  faith  effort  to  assure  that  emerging 
small  businesses  receive  not  less  than 
15  percent  of  the  agency's  total  contract 
dollars  awarded  for  each  of  the  four 
designated  industry  groups. 

2.  The  Small  Business 
Competitiveness  Demonstration 
Program  Act  of  1988  defines  an 
emerging  small  business  as  one  whose 
size  is  no  greater  than  50  percent  of  the 
numerical  size  standard  applicable  to 
the  SIC  Code  assigned  to  the 
procurement.  Subject  to  the 
requirements  of  paragraph  in.D.3  below, 
contract  opportunities  in  the  four 
designated. industry  groups,  which  have 
an  estimated  award  value  equal  to  or 
less  than  the  reserve  amount  estabfished 

for  emerging  small  businesses,  are      

reserved  for  such  businesses. 

3.  Contract  awards  made  to  fulfill  the 
15  percent  goal  for  emerging  small 
businesses  also  count  toward  attainment 
of  the  40  percent  goal.  All  prime 
contract  awards  to  small  businesses, 
including  awards  under  section  8(a)  of 
the  Small  Business  Act;  10  U.S.C.  2323; 
section  7102  of  the  Federal  Acquisition 
Streamlining  Act  of  1994;  the  HUBZone 
Act  of  1997  (Title  VI  of  the  Small 
Business  Reauthorization  Act,  Public 
Law  105-135);  and  sole  source  awards, 
count  toward  attainment  of  goals. 

D.  Procurement  Procedures  for  the  Four 
Designated  Industry  Groups 

Participating  agencies  shall  use  the 
following  procedures  for  procurements 
in  the  four  designated  industry  groups. 
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1.  Unrestricted  Competition  for 
Contracts  in  Excess  of  the  Emerging 
Small  Business  Reserve  Amount 

a.  Subject  to  the  requirements  of  the 
Competition  in  Contracting  Act  of  1984 
and  section  4201  of  the  Federal 
Acquisition  Streamlining  Act  of  1994, 
participating  agencies  are  required  to 
use  unrestricted  competition  for  all 
solicitations  in  the  four  designated 
industry  groups,  if  the  anticipated 
award  value  exceeds  the  dollar  amoimt 
reserved  for  emerging  small  businesses 
(unless  the  procurement  is  placed  under 
section  8(a)  of  the  Small  Business  Act; 
or  is  set  aside  imder  10  U.S.C.  2323, 
section  7102  of  the  Federal  Acquisition 
Streamlining  Act  of  1994,  or  the 
HUBZone  Act  of  1997  (Title  VI  of  the 
Small  Business  Reauthorization  Act, 
Public  Law  105-135).  Each  participating 
agency  shall  continue  to  use 
unrestricted  competition  as  long  as 
annual  reviews  show  that  the  agency's 
40  percent  goal  is  being  attained.  The 
continued  use  of  unrestricted 
competition  is  not  affected  by  an 
agency's  failure  to  meet  its  15  percent 
award  goals  for  emerging  small 
businesses. 

b.  Notwithstanding  the  provisions  of 
paragraph  III.D.l.a.,  above,  the 
Department  of  Defense  shall  solicit 
contracting  opportunities  for  A&E 
services  (including  surveying  and 
mapping),  in  accordance  with  the 
provisions  of  subsections  (a)  and  (b)  of 
section  2855  of  title  10,  United  States 
Code. 

2.  Restricted  Competition  for  Contracts 
in  Excess  of  the  Emerging  Small 
Business  Reserve  Amount 

a.  If  any  participating  agency's  annual 
review  of  its  awards  to  small  businesses 
in  the  four  designated  industry  groups 
shows  that  the  agency  has  failed  to 
attain  its  40  percent  goal  for  any  of  the 
groups,  subsequent  contracting 
opportunities,  in  excess  of  the  amount 
reserved  for  emerging  small  businesses, 
shall  be  solicited  through  competition 
restricted  to  eligible  small  businesses 
only  at  the  organizational  vmit(s)  within 
the  agency  that  failed  to  attain  the  small 
business  participation  goals. 
(Organizational  unit(s)  shall  be  no  larger 
than  the  major  agency  components  or 
services,  e.g.!  Army,  Air  Force,  Navy, 
etc.  for  Department  of  Defense,  regional 
offices  for  the  General  Services 
Administration,  or  space  flight  and 
research  centers  for  the  National 
Aeronautics  and  Space  Administration.) 
Such  solicitations  (unless  placed  under 
section  8(a)  of  the  Small  Business  Act  or 
set  aside  under  10  U.S.C.  2323,  section 
7102  of  the  Federal  Acquisition 


Streamlining  Act  of  1994,  or  the 
HUBZone  Act  of  1997  (Title  VI  of  the 
Small  Business  Reauthorization  Act, 
Public  Law  105-135)  shall  be  conducted 
in  accordance  with  section  15(a)  of  the 
Small  Business  Act  and  Subpart  19.5  of 
the  Federal  Acquisition  Regulation 
(FAR). 

b.  Agencies  shall  return  to  the  use  of 
imrestricted  competition  upon 
determining,  after  their  annual  review, 
that  their  contract  awards  to  small 
business  concerns  again  meet  the 
required  ^oals. 

c.  ModiGcations  to  agency  solicitation 
practices  (instituting  restricted 
competition  and  reinstituting 
unrestricted  competition)  shall  be  made 
as  soon  as  practicable,  but  no  later  than 
30  days  following  completion  of  the 
review  indicating  the  need  for  such 
change.  The  reinstitution  of  restricted 
competition  or  unrestricted  competition 
shall  be  announced  to  the  public 
through  a  notice  published  in  the 
Federal  Register  if  restricted  or 
unrestricted  competition  is  to  be 
reimposed  broadly  by  a  participating 
agency.  "Special  notices"  in  the 
Commerce  Business  Daily  shall  be  used 
periodically  to  supplement  such 
Federal  Register  notices,  and  may  be 
used  as  an  alternative  means  of 
providing  such  notices,  if  the 
reinstitution  of  restricted  competition  or 
unrestricted  competition  will  affect  only 
a  limited  number  of  buying  activities. 

3.  Reserve  Program  for  Emerging  Small 
Businesses 

a.  The  emerging  small  business 
reserve  amount  is  $25,000,  or  such 
higher  amount  as  OFPP  sets  in  the  event 
that  emerging  small  concerns  are  not 
receiving  15  percent  of  the  total  dollar 
value  of  contract  awards  in  one  or  more 
of  the  four  designated  industry  groups. 
The  emerging  small  business  reserve 
amount  for  architectiual  and 
engineering  services  is  $50,000  (56  FR 
46656.  September  13, 1991).  Any 
required  adjustments  to  the  emerging 
small  business  reserve  amount  will  be 
made  annually  by  industry  group. 

b.  Competition  for  all  contract 
opportunities  in  the  four  designated 
industry  groups  with  an  estimated 
award  value  that  is  equal  to  or  less  than 
the  emerging  small  business  reserve 
amount  shall  be  restricted  to  emerging 
small  businesses,  provided  that  the 
contracting  officer  determines  that  there 
is  a  reasonable  expectation  of  obtaining 
offers  from  two  or  more  responsible 
emerging  small  businesses  that  will  be 
competitive  in  terms  of  market  price, 
quality,  and  delivery.  If  no  such 
reasonable  expectation  exists, 
requirements  will  be  processed  in 


accordance  with  FAR  19.5  or  FAR  19.8. 
However,  if  no  such  reasonable 
expectation  exists  where  OFPP  has 
raised  the  small  business  reserve 
amoimt  to  a  level  over  $25,000, 
requirements  over  $25,000  will  be 
processed  in  accordance  with 
parag-aphs  m.D.l  and  III.D.2  above. 

c.  The  use  of  simplified  acquisition 
procedures  is  not  required  imder  the 
reserve  program;  any  competitive  source 
selection  method  may  be  used.  The 
reserve  program  applies  only  to  new 
awards  within  the  emerging  small 
business  reserve  threshold. 
Modifications  within  the  scope  of  work 
of  contracts  having  an  initial  award 
value  in  excess  of  the  emerging  small 
business  reserve  amount  are  not  subject 
to  the  reserve  program. 

d.  Each  solicitation  under  the  Program 
that  utilizes  simplified  acquisition 
procedures  shall  include  the  applicable 
SIC  code  and  size  standard  for  the 
procurement. 

4.  Solicitation  Provisions  for 
Procurements  in  the  Four  Designated 
Industry  Groups 

a.  The  provision  set  forth  in  FAR 
52.219-19  entitled  "Small  Business 
Concern  Representation  for  the  Small 
Business  Competitiveness 
Demonstration  Program"  shall  be 
inserted  in  full  text  in  all  solicitations 
issued  by  the  participating  agencies 
under  the  Small  Business 
Competitiveness  Demonstration 
Program  for  the  four  designated  industry 
groups. 

b.  The  provision  set  forth  in  FAR 
52.219-20  entitled  "Notice  of  Emerging 
Small  Business  Set-Aside"  shall  be 
inserted  in  full  text  in  all  solicitations 
and  resulting  contracts  restricted  to 
emerging  small  businesses  pursuant  to 
paragraph  III.D.3. 

c.  The  face  of  each  award  issued  by 
a  participating  agency  under  the  Small 
Business  Competitiveness 
Demonstration  Program  for  the  four 
designated  industry  groups  shall 
contain  a  statement  that  the  award  is 
being  issued  piirsuant  to  such  Program. 

E.  Agency  Programs  for  Targeted 
Industry  Categories  With  Limited  Small 
Business  Participation 

1.  Each  participating  agency  is 
required  to  select  ten  industry  categories 
(four-digit  SIC  Code  or  some  segmented 
portion(s)  of  such  code(s),  as  identified 
by  FPDS  product  or  service  code)  as 
targeted  categories  for  expansion  of 
small  business  participation. 

2.  In  order  to  achieve  such  expanded 
participation,  agencies  shall  select 
categories  that  represent  products  and 
services  purchased  in  substantial 
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quantities  by  the  agency;  that 
historically  have  had  a  small  business 
participation  rate  of  less  than  10  percent 
by  category,  and  in  which  there  is  a 
signiBcant  amount  of  small  business 
productive  capacity  that  has  not  been 
utilized  by  the  Government. 

3.  Each  participating  agency  shall 
consult  with  the  Administrator  of  SBA 
in  selecting  the  ten  targeted  categories, 
developing  the  plan  for  expanded  small 
business  participation,  and  establishing 
the  goals  for  the  Program.  Upon 
completion  of  their  consultation  with 
SBA,  participating  agencies  shall 
publish  in  the  Federal  Register,  an 
announcement  soliciting  public 
comment  on  that  agency's  program  for 
expansion  of  small  business 
participation  in  the  targeted  categories. 
Each  participating  agency  shall  notify 
SBA  of  any  additions  or  deletions  to  the 
ten  targeted  industry  categories. 
Subsequent  to  the  SBA  notification,  the 
participating  agency  shall  pubUsh  the 
changes  in  die  Federal  Register. 

4.  Each  plan  shall  be  submitted  to  the 
Administrator  of  SBA  and  shall  contain 
a  detailed  time-phased  strategy  with 
incremental  goals,  including  reporting 
on  goal  attainment.  To  the  extent 
practicable,  provisions  that  encourage 
and  promote  teaming  and  joint  ventures 
shall  be  included.  These  provisions 
should  permit  small  business  firms  to 
effectively  compete  for  contracts  that 
individual  small  businesses  would  be 
ineligible  to  compete  for  because  of  lack 
of  production  capacity  or  capability. 
Such  joint  ventures  or  teams  shall 
comply  with  the  applicable  small 
business  guidelines.  (See  13  CFR 

§§  121.103(f)  and  121.105(b)). 

5.  Participating  ag^icies  shall  report 
to  SBA  on  the  results  of  the  expansion 
program  regarding  the  ten  targeted 
categories  on  the  same  annual  schedule 
as  required  for  the  four  designated 
industry  groups. 

6.  Goal  attamment  for  the  ten  targeted 
industry  categories  shall  be  determined 
on  the  basis  of  awards  to  U.S.  business 
firms.  Participating  agencies  may  use 
the  format  in  Attachment  A  to  report 
accomplishments. 

7.  The  provision  set  forth  in  FAR 
52.219-21  entitled  "Small  Business  Size 
Representation  For  Targeted  Industry 
Categories  Under  the  Small  Business 
Competitiveness  Demonstration 
Program"  shall  be  inserted  in  full  text  in 
any  solicitation  issued  in  each  of  the  ten 
targeted  industry  categories  under  the 
Small  Business  Competitiveness 
Demonstration  Program  that  is  expected 
to  result  in  a  contract  award  in  excess 
of  $25,000. 

8.  The  face  of  each  award  issued  in 
any  of  the  ten  targeted  industry 


categories  under  the  Small  Business 
Competitiveness  Demonstration 
Program  shall  contain  a  statement  that 
the  award  is  being  issued  pursuant  to 
such  Program. 

IV.  Monitoring  and  Reporting  for  Four 
Designated  Industry  Groups 

A.  Monitoring  of  Goals  for  the  Four 
Designated  Industry  Groups 

1.  Each  participating  agency  shall 
monitor  attainment  of  its  small  business 
and  emerging  small  business 
participation  goals  on  an  annual  basis 
and  provide  the  information  in  a  written 
report  to  SBA.  The  report  shall  specify 
the  industry  groups  for  which  restricted 
or  unrestricted  competition  have  been 
imposed.  Agencies  shall  complete  their 
annual  reviews  and  submit  their  reports 
not  later  than  January  31  of  each  year, 
based  on  the  data  for  the  preceding 
fiscal  year,  from  October  1  through 
September  30.  The  Department  of 
Defense  shall  submit  a  report  that 
separately  identifies  performance  by  the 
Army,  Air  Force,  Navy  aftd  the  Defense 
Agencies.  The  report  submitted  by  the 
General  Services  Administration  shall 
separately  identify  performance  by  the 
Public  Building  Service. 

2.  Monitoring  and  reporting  of  goal 
attainment  will  be  based  on  awards  (and 
any  subsequent  modifications  to  those 
awards)  in  the  individual  codes 
comprising  the  industry,  as  specified  in 
paragraph  IV.B.,  below. 

3.  Any  necessary  modifications  to 
agency  solicitation  practices  for  the 
purpose  of  achieving  the  agency's  small 
business  participation  goals  (instituting 
restricted  competition  or  reinstituting 
unrestricted  competition)  will  be 
accomplished  for  each  of  the  industry 
groups  as  follows: 

a.  Construction  (excluding  dredging) 
i.  Major  group  15 

ii.  Major  group  16 
iii.  Major  group  17 

b.  Refuse  systems  and  related 
services. 

c.  A&E  services  (including  surveying 
and  mapping),  limited  to  contracts 
awarded  under  the  qualification-based 
selection  procedures  required  by  40 
U.S.C.  541  et  seq.  (the  "Brooks  A^ 
Act"). 

d.  Non-nuclear  ship  repair. 
However,  if  goal  attairunent  for  any 

individual  FPDS  service  code  within  the 
A&E  services  or  non-nuclear  ship  repair 
industry  groups  falls  below  35  percent, 
the  agency  shall  reinstitute  set-asides  for 
that  individual  service  code  at  the 
organizational  unit(s)  within  the  agency 
that  failed  to  achieve  the  35  percent 
goal,  even  if  overall  goal  attainment  in 
the  industry  group  is  40  percent  or 


more.  In  addition,  if  goal  attainment  for 
any  individual  SIC  code  within  one  of 
the  major  groups  comprising  the 
construction  industry  group  falls  below 
35  percent,  the  agency  shall  reinstitute 
set-asides  for  that  individual  SIC  code  at 
the  organizational  imit(s)  within  the 
agency  that  failed  to  achieve  the  35 
percent  goal,  even  if  overall  goal 
attainment  in  the  major  group  is  40 
percent  or  more. 

4.  Agencies  shall  monitor  goal 
attainment  in  the  four  designated 
industry  groups  by  reviewing  total 
prime  contract  award  dollars  to  (a)  all 
U.S.  business  firms,  (b)  small  U.S. 
business  concerns  and  (c)  emerging 
small  U.S.  business  concerns.  Awards  to 
educational  and  non-profit  institutions 
or  governmental  entities  are  not  part  of 
the  Program  and  do  not  count  towards 
goal  attainment. 

5.  SBA  will  closely  monitor  the 
Program  to  ensure  that  each 
participating  agency  makes  a  consistent 
effort  to  achieve  goals  evenly  across  all 
individual  codes  that  comprise  a 
designated  industry  group.  Data  shall  be 
monitored  using  the  format  set  forth  at 
Attachment  A. 

6.  All  prime  contract  awards  to  small 
businesses,  including  awards  under 
section  8(a)  of  the  Small  Business  Act; 
10  U.S.C.  2323;  section  7102  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994;  the  HUBZone  Act  of  1997  (Title 
VI  of  the  Small  Business 
Reauthorization  Act,  Public  Law  105- 
135);  and  sole  source  awards,  count 
toward  attainment  of  goals. 

B.  Codes  for  Monitoring  and  Reporting 
Goal  Attainment  for  the  Four 
Designated  Industry  Groups 

1.  Refuse  Systems  and  Related  Services 

The  Small  Business  Cojnpetitiveness 
Demonstration  Program  Act  of  1988 
outlines  the  SICs  that  are  included  in 
the  designated  industry  groups. 
However,  in  the  area  of  refuse  systems 
and  related  services,  SIC  codes  4212  and 
4953  include  services  that  should  not  be 
included  in  the  Program.  The  Program 
is  designed  to  assess  small  firms' 
competitiveness  generally  in 
procurements  for  the  collection, 
transportation,  and  disposal  of 
residential  and  nonhazardous 
commercial  garbage,  refuse,  and  waste 
materials.  For  example,  contracts  for  the 
regular  collection  and  disposal  at 
publicly  or  privately  operated  landfills 
of  residential  and  nonhazardous 
commercial  solid  waste,  garbage,  debris, 
or  other  refuse  irom  military 
installations,  federal  office  buildings, 
and  other  federal  facilities,  and  garbage 
processing  and  recycling  activities. 
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should  be  included.  Contracts  for  the 
operation  of  those  facilities,  collection 
and  disposal  of  acid,  radioactive,  or 
other  hazardous  waste  should  not  be 
included.  Therefore,  participating 
agencies  shall  use  FPDS  service  code 
S205  (trash/garbage  collection 
services — including  portable  sanitation 
services)  to  monitor  goal  attainment  for 
refuse  systems  and  related  services. 

2.  Architectural  and  Engineering 
Services 

a.  The  Small  Business 
Competitiveness  Demonstration  Act  of 
1988  provides  that  A&E  services 
(including  surveying  and  mapping) 
shall  include  contracts  assigned  SIC 
codes  8711,  8712,  8713.  and  7389  (if 
identified  as  mapping),  and  awarded 
under  the  qualification-based  selection 
procedures  required  by  40  U.S.C.  541  et 
seq.  (the  "Brooks  A-E  Act").  Since  SIC 
code  7389  includes  many  more  services 
than  mapping,  participating  agencies 
shall  use  the  following  FPDS  service 
codes  to  monitor  goal  attainment  for 
mapping  services: 

T002    Carto^phy  services 
T004    Chartmg  services 
T008    Photogrammetry  services 
T009    Aerial  photographic  services 
T014    Topography  services 

b.  Participating  agencies  shall  use  the 
following  FPDS  service  codes  to 
monitor  A&E  services  under  SICcodes 
8711,  8712,  and  8713: 

Cm    Administrative  and  Service  Buildings 

C112    Airfield,  Comniunication  and  Missile 
Facilities 

C113    Educational  Buildings 

C114    Hospital  Buildings 

C115    Industrial  Buildings 

C116    Residential  Buildings 

C117    Warehouse  Buildings 

Cl  18    Research  and  Development  Facilities 

C119    Other  Buildings 

C121    Ck>nservation  and  Development 

C122    Highways,  Roads,  Streets  and  Bridges 

C123    Electric  Power  Generation  (EPG) 

C124    Utilities 

Cl  29    Other  Non-Building  Structures 

C130    Restoration 

C2 11    Architect — Engineer  Services  (non- 
construction) 

C2 1 2    Engineering  Drafting  Services 

C213    A&E  Inspection  Services  (non- 
construction) 

C214    A&E  Management  Engineering 
Services 

C215    A&E  Production  Engineering  Services 

C216    Marine  A&E  Services 

C219    Other  Architect  and  Engineering 
Services 

R404    Land  Surveys,  Cadastral  Services — 
non-construction 


3.  Non-nuclear  Ship  Repair 

Non-nuclear  ship  repair  is  included 
within  SIC  code  3731.  Since  this  SIC 
includes  all  ship  repair  as  well  as 
shipbuilding,  participating  agencies 
shall  use  the  following  FPDS  service 
codes  to  monitor  goal  attainment  for 
non-nuclear  ship  repair:  J998  (Ship 
Repair,  Including  Overhauls  and 
Conversions,  Performed  on  Non-nuclear 
Propelled  and  Nonpropelled  Ships  East 
of  the  108th  Meridian)  or  J999  (Ship 
Repair,  Including  Overhauls  and 
Conversions,  Performed  on  Non-nuclear 
Propelled  and  Nonpropelled  Ships  West 
of  the  108th  Meridian). 

4.  Construction 

Goal  attainment  for  construction  shall 
be  monitored  through  the  use  of  the  SIC 
codes  identified  in  Attachment  A. 

V.  FPDS  Data  Collection  Requirements 

Participating  agencies  shall  maintain 
and  report  prociuement  data  to  the 
Federal  Procurement  Data  System 
(FPDS)  in  order  to  determine  the  level 
of  small  business  participation  in  the 
four  designated  industry  groups  and  the 
ten  targeted  industry  categories  for  the 
small  business  expansion  program. 

A.  Awards  in  Excess  of  $25,000 

For  contract  awards  in  excess  of 
$25,000,  the  FPDS  (1)  has  information 
on  the  SIC  code  of  the  procurement  and 
(2)  can  distinguish  awards  to  small 
business  concerns  and  small 
disadvantaged  business  concerns,  as 
required  by  section  714(c)  of  the  Small 
Business  Competitiveness 
Demonstration  Program  Act  of  198.8. 
However,  for  purposes  of  the  Program, 
the  FPDS  reporting  requirements  have 
been  revised  to  also: 

1.  Distinguish  awards  resulting  firom 
solicitations  issued  under  the  Program 
from  awards  resulting  from  solicitations 
issued  prior  to  January  1, 1989,  in  the 
four  designated  industry  groups.  A 
distinction  must  be  made  between 
contract  actions  awarded  from 
solicitations  issued  under  the  Program 
and  contract  actions  awarded  from 
solicitations  issued  prior  to  January  1. 
1989. 

2.  Distinguish  emerging  small 
business  firms  from  other  small 
businesses.  Participating  agencies  must 
make  a  good  faith  effort  to  award  not 
less  than  15  percent  of  the  dollar  value 
of  awards  in  the  four  designated 


industry  groups  to  emerging  small 
businesses. 

3.  Distinguish  awards  to  emerging 
small  business  firms  in  the  small 
business  reserve  program.  Participating 
agencies  must  reserve  for  exclusive 
competition  among  emerging  small 
business  concerns  all  contracts  of 
$25,000  or  less  in  the  four  designated 
industry  groups  or  a  greater  amount  set 
by  OFPP  if  the  15  percent  goal  is  not 
attained.  Emerging  small  businesses  can 
also  receive  awards  above  the  small 
business  reserve  threshold. 

4.  Provide  the  size  of  the  small 
business  concern  in  terms  of  number  of 
employees  or  dollar  volume  of  sales  for 
awards  in  the  four  designated  industry 
categories  and  ten  targeted  industry 
categories.  Section  714(c)  of  the  Small 
Business  Competitiveness 
Demonstration  Program  Act  requires 
each  participating  agency  to  collect  data 
pertaining  to  the  size  of  the  small 
business  concern  receiving  any  award 
for  services  in  the  four  designated 
industry  groups  and  products  or 
services  La  the  ten  targeted  industry 
categories.  The  number  of  employees 
shall  be  based  on  the  average  of  the  pay 
periods  for  the  last  twelve  months.  The 
volume  of  sales  shall  be  based  on  the 
average  annual  gross  revenue  for  the  last 
three  fiscal  years  (See  FAR  19.101). 

5.  Limit  A&E  services  to  contracts 
awarded  under  the  qualification-based 
selection  procedures  of  40  U.S.C.  541  et 
seq.  (the  "Brooks  A-E  Act"). 

6.  Specific  details  outlining  the  FPDS 
changes  have  been  included  in  the 
FPDS  Reporting  Manual  (September 
1997). 

B.  Awards  of  $25,000  or  Less 

Each  award  of  $25,000  or  less  made 
by  a  participating  agency  for  the 
procurement  of  a  service  in  the  four 
designated  industry  groups  shall  be 
reported  to  the  Federal  Prociu^ment 
Data  Center  in  the  same  maimer  as  if  the 
award  was  in  excess  of  $25,000.  This 
means  that  all  applicable  data  collected 
in  the  FPDS  via  the  Individual  Contract 
Action  Report  (SF  279),  or  agencies' 
equivalent  computer-generated  format, 
shall  be  reported  for  these  purchases.  It 
should  be  noted  that  awards  of  $500  or 
less  are  not  reportable  to  the  FPDS. 

Specific  details  outlining  the  FPDS 
changes  have  been  included  in  the 
FPDS  Reporting  Manual  (September 
1997). 
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Attachment  A 


Report  on  Small  Business  Participation  Under  the  Small  Business  CompetitiTeness  Demonstration  Program  for  Designated 

Industry  Groups 

Fiscal  Year Quarter 

Agency: 

Subagency  (if  applicable) 


Designated  Groups 


Total  U.S. 
Business  ac- 
tions/dollars 


Small  busi- 
ness actions/ 


Percentage 
ofdoHars 


Smafl  dis- 
advantaged 
business  ac- 
tions/doHars 


Percentage 
ol  dollars 


Emerging 
smali  busi- 
ness actions/ 
dollars 


Percentage 
of  dolars 


I.  Construction,  excluding  dredging  (OoHars  in  Thousands:  Percentage  in  Whole  Numbers) 
SIC  Group  15: 

1521 „...„ 

1522  „ „  

•"  ■  •••••••••••        ■■■•••■■>■■■■■■•«•»■•■        ■■•■*«■•*■>••••■••«••>        ■•••••*••••••••■•••••• 

1531  „ 

1541  

1542  '   " — ~~.— .~ 

Sut>total. 
SIC  Group  16: 

1611  „ 

1822  ...  ' 

.  "...."•.•••.•..••••••••••••••*••••••••    •.*..*.■•■•••■..•..>••    •.••.«••••••■•••••■•«    ••••..•>>■■•■•■•■■••.■    •*•>•••.■....*•••■••.•    ••«•>••••■••••••••••■    --,-, jj 

1623 „._„ _...... 

1629  „ ^ „    "ZZ. 

Subtotal .._.  .  ""'* 

SIC  Group  17: 

1711  

1721  ™ _ „ _ „..  

1731  _   : 

'  '*^     ...•——...,...... .^ „ „ „„.        „_.,.....„„_ „ 

1742  .. „ 

1743 

1751  „ 

1752 „ _ ._ :„.:.;::  "zzzzz.  ~~zzi  i — 

1761  "  *" 

1771 Z".  "'ZZZZZ  ZZZZ '  " "" 

1781 "'z     r " ■ 

1791 „ "'    ■■ 

1793 ;■■■""" " "* 

1794 „ 

1795  ,  . 

^ja^  ~..™. 

*  •■"*"*""•*•••*•*•"••*     -  ••••••••••••••••••••••  ■••••••■■••••■••■■■■•■  ••■••••••••■■••■•■■»>•  ■••••■••«••>■••••■•■•■  ■•■■■■»■■»••••••••__  ■•• 

1799 „.  „ 

Subtotal „ „ ^ 

Grand  Total ; .ZZZZ.    Z.ZZZZZ...    "ZZZZZZ". 

II.  Refuse  Systems  and  Related  Services  (Dollars  in  Thousands;  Percentages  in  Whole  Numbers)  

PSC  S205  ^^ 

Total ZZZZZZ.  ZZ^ZZZ'Z.  Z'Z"ZZZZ  z 

III.  Architectural  and  Engineering  Services,  inducfing  mapping  and  surveying  (Oouiars  in  Thowiands:  Perceritoges  in  Whole  Ntimb^^^ 
SIC  7389:  

PSC  T002 

••••••••        •••■■■••■■••■■••■■••••        ■••■•■••••••••■••>•••■        ••■••••••••••■••■.••■.        •■■•■■••••••■••■■.••••        ...I 

PSCT004 _ 

PSCT008  * ■" 

""**"***'"        ••••••••••••••••••••••        ■•••«■•••••■■■■••■■•••        ■•■•••■••■■••■•■••■•••        ■••••«•«•>•■•••••■•■■•        ■•••••■•■■•■*«•■••■■■■        ••••••••••«■•«••*••■■•        •■•■ 

PSCT009  , 

PSCT014 "ZZZZZZ".  ZZZZZZZ  ZZZZZZZ  ~ 

Sut)total " —••" 

—  ^^  ••••••••••••••••••••••       >•••••••••••••■■■■■■■■       •••••••■••■••••■•■••••       ■■■>■••••••■■«■■■•«•■■       ••■■■■■>•■•■••••>•■■■■ 

SIC  871 1  or  SIC  8712  or  8713: 

PSC  cm 


PSC  C1 12 
PSC  C1 13 
PSC  C1 14 
PSCC115 
PSC  C1 16 
PSC  C1 17 
PSCC118 
PSCC119 
PSC  CI 21 
PSC  CI  22 
PSC  C123 
PSC  C124 
PSC  C129  . 
PSC  CI  30  . 
PSCC211  , 
PSC  C212  , 
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Total  U.S.        Small  h(w»-       «        _            ^'"^''■... 
Designated  Groups               Business  ac-     ness  acftbns/     ^^l^f^      »2^S2^ 

tions/dollars         dollars'           of  dollars        tj«ness,ac- 

tions/dollars 

Percentage 
of  dollars 

Emeraing 
smaN  busi- 
ness actions/ 
dollars 

Percentage 
of  dollars 

PSCC213 

PSC  C214 ; „ 

PSC  C215 

roU  O^iD _ 

PSCC219 

PSC  R404  ' 

Subtotal                                                                                                                                          

Grand  Total 

IV.  Novnudear  Ship  Repair  (DoHars  in  Thousands;  Percentages  in  Whole  Numbers) 

SIC  3731:                                        „ 

PSC  J999 

— : 

Total 

■••■•••■•••••••••••••a 

'Small  Business  Dollars  include  dollars  to  Emerging  Small  Businesses. 


(FR  Doc.  98-26060  Filed  9-28-98;  8:45  am] 

BILLMQ  COOC  3110-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  34-1.  Fuel 
Venting  and  Exhaust  Emissions 
Requiraments  for  Turt>ine  Engine 
Powered  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT.  ^ 

ACTION:  Notice. 

SUMMARY:  This  notice  invites  public 
comment  on  a  proposed  Advisory 
Circular  that  provides  guidance  for 
implementing  the  fuel  venting  and 
exhaust  emission  requirements  for 
turbine  engine  powered  airplanes. 
DATES:  Comments  must  be  received  on 
or  before  December  1, 1998. 
ADDRESSES:  Send  all  comments  on  the 
proposed  Advisory  Circular  to:  Curtis 
Holsclaw,  Manager  of  Research  and 
Engineering,  AEE-110,  OfBce  of 
Environment  and  Energy,  800 
Independence  Ave.,  S.W.,  Washington, 
DC  20591.  Comments  may  be  examined 
at  the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  McQueen,  Research  and 
Engineering  Branch,  AEE-110,  Office  of 
Environment  and  Energy,  800 
Independence  Ave.,  S.W.,  Washington, 
DC  20591;  telephone  (202)  267-3560;  E- 
mail:  edward.mcqueen@faa.gov 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  subject  Advisory 
Circular  may  be  obtained  by  contacting 
the  person  named  above  imder  FOR 
FURTHER  INFORMATION  CONTACT. 


Interested  persons  are  invited  to 
comment  on  the  proposed  Advisory 
Circular  by  submitting  such  written 
data,  views,  or  arguments,  as  they  may 
desire.  Commentors  must  identify  the 
title  of  the  Advisory  Circular  and  submit 
comments  in  duplicate  to  the  address 
specified  above.  All  conunents  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  before 
issuing  the  final  Advisory  Circular. 

Discussion 

Advisory  Circular  (AC)  34-1,  Fuel 
Venting  and  Exhaust  Emission 
Requirements  for  Turbine  Engine 
Powered  Airplanes,  has  been  written  to 
provide  section-by-section  guidance  on 
14  CFR  Part  34.  The  AC  is  intended  to 
provide  a  better  understanding  of  the 
provisions  of  the  Part  34,  and  to 
faciUtate  standardized  implementation 
of  the  Part  34  throughout  the  aviation 
industry.  The  AC  contains  information 
concerning  the  standards  and 
requirements  for  aircraft  fuel  venting 
and  engine  emission  certification,  and 
presents  explanatory  information  and 
guidance,  as  necessary,  to  identify 
acceptable  means  of  compliance.  The 
information  contained  in  the  AC  sets 
forth  acceptable  means,  but  not  the  sole 
means,  by  which  compliance  may  be 
shown  with  the  requirements  of  Part  34. 

Pursuant  to  the  Clean  Air  Act, 
Sections  231  and  232,  Part  34  must 
conform  to  40  CFR  part  87  as  issued  by 
the  United  States  Environmental 
Protection  Agency.  Potential  users  of 
this  proposed  AC,  as  well  as  Part  34, 
should  be  alert  to  any  changes  to  40  CFR 
part  87  that  have  not  yet  been  included 
in  either  Part  34  or  this  AC.  In  such 
instances  the  requirements  of  40  CFR 
Part  87  are  considered  controlling. 

In  addition  to  the  section-by-section 
explanations,  the  AC  includes  three 
chapters  that  explain  specific 
appendices  fit>m  the  International  Qvil 


Aviation  Organization  (ICAO),  Annex 
16,  Voliune  11,  Aircrail  Engine 
Emissions.  Since  Annex  16  is 
specifically  referenced  in  Part  34,  these 
chapters  are  included  to  make  the  AC  a 
more  complete  refisrence  source. 

The  ICAO  appendices  deal  with 
detailed  technical  issues  regarding 
instrumentation  and  measurement 
techniques  and,  as  such,  are  relatively 
complex.  Thus,  they  have  been  kept 
distinct  from  the  rest  of  the  AC  as 
separate  chapters.  Typically,  only  those 
readers  who  are  interested  in  specific 
equations  and/or  details  regarding 
measurement  techniques  will  need  to 
read  these  sections. 

Issued  in  Washington,  DC  on  September 
22, 1998. 


James  0.  Erickson, 

Director  of  Environment  and  Energy. 
(FR  Doc.  98-25864  Filed  9-28-98;  8:45  am) 
«LLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Amateur-Built  Aircraft  Registration 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Ashford,  Civil  Aviation  Registry, 
Aircraft  Registration  Branch,  AFS-750, 
Post  Office  Box  25504,  Oklahoma  City, 
Oklahoma  73125,  Telephone:  405-954- 
3284. 

SUPPLEMENTARY  INFORMATION:  In ' 
response  to  a  recommendation  by  the 
National  Transportation  Safety  Board 
and  consistent  with  14  CFR  47.33(c), 
With  respect  to  aircraft  built  Cram  kits, 
the  Aircraft  Registration  Branch  is 
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requiring  that  applicants  for  aircraft 

registration  must  also  submit  a  bill  of 

sale  from  the  manufacturer  of  the  kit. 

Mark  D.  Lash. 

Manager,  Civil  Aviation  Registry. 

(FR  Doc.  98-25993  Filed  9-28-98;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33630] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  and  Union  Pacific 
Railroad  Company— Acquisition 
Exemption— Lines  Between  Dawes,  TX, 
and  Avondale,  LA 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  is  granting  the  joint  petition  for 
exemption  from  the  prior  approval 
requirements  of  49  U.S.C.  11323-25 
filed  by  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF)  and 
Union  Pacific  Railroad  Company  (UP) 
for  the  acquisition  of  joint  ownership  of 
a  line  of  railroad  between  Dawes,  TX, 
and  Avondale,  LA,  a  distance  of 
approximately  338  miles,  subject  to 
employee  protective  conditions. 
DATES:  The  exemption  is  effective  on 
October  29, 1998.  Petitions  to  stay  must 
be  filed  by  October  9, 1998.  Petitions  to 
reopen  must  be  filed  by  October  19, 
1998. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  the  exemption 
granted  in  STB  Finance  Docket  No. 
33630  must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  the  parties' 
representatives:  (1)  for  BNSF,  Erika  Z. 
Jones,  Mayer,  Brown  &  Piatt,  2000 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20006;  and  (2)  For  UP,  Arvid  E. 
Roach  II,  Covington  &  Burling,  1201 
Pennsylvania  Avenue,  NW,  P.O.  Box 
7566,  Washington,  DC  20044-7566. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  The 
owrnership  of  the  railroad  line  between 
Dawes  and  Avondale  is  presently 
divided  between  UP  and  BNSF.  UP 
owns  the  147.5-mile  segment  between 
Dawes,  at  milepost  352.8,  and  Iowa 
Junction,  LA,  at  milepost  205.3  (the 
Beaumont  Segment),  and  BNSF  owns 


the  190.4-mile  segment  between  Iowa 
Junction  and  Avondale,  at  milepost  14.9 
(the  Avondale  Segment),  having 
acquired  it  pursuant  to  the  UP/SP  '- 
BNSF  Settlement  Agreement  in  Finance 
Docket  No.  32760.2  As  part  of  the 
Settlement  Agreement,  UP  retained 
trackage  rights  over  the  Avondale 
Segment,  including  the  right  to  serve  all 
local  industries  on  that  line.  In  addition, 
BNSF  received  overhead  trackage  rights 
on  the  Beaumont  Segment,  with  access 
to  all  new  facilities  customers,  Lake 
Charles  area  customers,  and  all  shippers 
that  would  have  had  their  railroad 
service  options  reduced  from  2  to  1  as 
a  result  of  the  merger.  ^ 

On  February  12, 1998,  BNSF  and  UP 
entered  into  a  Term  Sheet  agreement 
relating  to  the  two  railroads'  operations 
in  and  around  Houston,  TX,  and  along 
the  Gulf  Coast  between  Houston  and 
New  Orleans,  LA.  As  one  part  of  that 
agreement,  BNSF  and  UP  agreed  to 
exchange  50%  ownership  interests  in 
their  respective  main  line  segments, 
including  operatingsidings  used  for 
meeting  and  passing  trains.  Under  the 
Term  Sheet  agreement,  BNSF  will 
acquire  an  undivided  50%  interest  in 
UP's  Beaumont  Segment,  and  UP  will 
acquire  an  undivided  50%  interest  in 
BNSF's  Avondale  Segment.  Other 
elements  of  the  Term  Sheet  agreement 
include  the  establishment  of  a  regional 
dispatching  center  in  Spring,  TX,  for  UP 
and  BNSF  lines  in  and  aroimd  Houston 
and  between  Houston  and  New  Orleans. 
In  addition,  BNSF  will  gain  access  to  all 
present  and  future  shipper  facilities  on 
the  line  and  on  former  SP  branches  or 
spurs  that  connect  to  the  line,  as  well  as 
on  new  branches  and  spurs  added  to  the 
line.  The  ournership  exchange  will  be 
made  subject  to  the  existing  trackage 
rights  of  the  Texas  Mexican  Railway 
Company  between  Houston  and 
Beaumont,  as  well  as  Amtrak's  service 
over  the  entire  line.  Both  BNSF  and  UP 
will  be  permitted  to  use  the  Louisiana 
&  Delta  Railroad  as  their  agent  to 
provide  service  over  the  line. 

Additional  information  is  contained 
in  the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call. 


'  "SP"  refers  to  Southern  Pacific  Transportation 
Company  and  its  affiliates. 

'  See  Union  Pacific  Corporation,  Union  Pacific 
Hailroad  Company,  and  Missouri  Pacific  Bailroad 
Company— Control  and  Merger — Southern  Pacific 
Rail  Corporation.  Southern  Pacific  Transportation 
Company.  St.  Louis  Southwestern  Railway 
Company.  SPCSL  Corp..  and  The  Denver  and  Rio 
Grande  Western  Railroad  Company,  Finance  Docket 
No.  32760.  Decision  No.  44  (STB  served  Aug.  12, 
1996).  BNSF's  acquisition  of  the  Avondale  Segment 
was  exempted  in  Finance  Docket  No.  32760  (Sub- 
No.  2).  which  was  embraced  in  Decision  No.  44. 

'BNSF's  trackage  rights  were  exempted  in 
Finance  Docket  32760  (Sub-No.  1),  which  also  was 
embraced  in  Decision  No.  44. 


or  pick  up  in  person  fi^m:  DC  News  & 
Data,  Inc.,  1925  K  Street,  NW,  Suite  210. 
Washington,  DC  20006.  Telephone: 
(202)  289^357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  at  (202)  565-1695.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  Septenit>er  22. 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 

(PR  Doc.  98-26025  Filed  9-28-98;  8:45  am) 
BtUMQ  CODE  411 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33637] 

Missouri  &  Northern  Arkansas  Railroad 
Company,  Inc.— Acquisition  and 
Operation  Exemption— The  Burlington 
Northern  and  Santa  Fe  Railway 
Company 

Missouri  &  Northern  Arkansas 
Railroad  Company,  Inc.  (MNA),  a  Class 
m  rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  and  operate  approximately  9.6 
miles  of  rail  line  owned  by  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company.  The  lines  being 
acquired  by  MNA  are  located  between: 
(1)  milepost  334.39  and  milepost  330.2 
in  Joplin,  MO;  and  (2)  milepost  309.9 
and  milepost  315.3  in  Carthage,  MO. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
September  9, 1998. 

If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33637,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell 
Esq.,  BALL  JANIK  LLP,  Suite  225,  1455 
F  Street,  NW,  Washington.  IX!  20005. 

Board  decisions  and  notices  are 
available  on  oiu*  website  at 
"WWW.STB.D0T.GOV." 

Decided:  September  22, 1998. 


51992 


Federal  Register / Vol.  63,  No.  188 /Tuesday,  September  29,  1998 /Notices 


By  the  Board,  David  M.  KonschAik, 
Director.  Office  of  PitKeedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  98-26026  Filed  9-2S-98;  8:45  am) 

BILUNQ  C006  491fr-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  21, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
0MB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington.  IX  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  29, 1998, 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0005. 

Fonn  Number:  ATF  F  3210.1; 

Type  of  Review:  Extension. 

Title:  Application  for  Restoration  of 
Firearms  and/or  Explosives. 

Description:  Certain  categories  of 
persons  are  prohibited  from  possessing 
explosives  and  firearms.  This  form  is 
the  basis  for  ATF  investigating  the 
merits  of  an  applicant  to  have  his/her 
rights  restored. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,500  hours. 

OMB  Number:  1512-0026. 

Form  Number:  ATF  F  3  (5320.3). 

Type  of  Review:  Extension. 

Title:  Application  for  Tax  Exempt 
Transfer  of  Firearms  and  Registration  of 
Special  (Occupational)  Taxpayer  (26 
U.S.C.  53.  Firearms). 

Description:  This  application  allows  a 
special  taxpayer  firearms  licensee  to 
transfer  a  National  Firearms  Act  firearm 
without  payment  of  tax  to  another 
eligible  special  taxpayer  upon  approval 
of  ATF.  The  approval  form  is  proof  that 


the  firearms  is  legally  held  and  legally 
transferred  to  the  current  holder  of  the 
firearm.  Conversely,  lack  of  the  form 
could  indicate  illegal  possession. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  22,579. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  Other  (ATF 
Form  3  is  required  to  be  submitted  and 
approved  by  ATF  prior  to  the  transfer  of 
a  National  Firearms  Act  weapon  fit)m 
one  Special  Occupational  Tax-paying 
Federal  firearms  licensee  to  another 
Special  taxpaying  licensee.  The  form  is 
required  whenever  such  a  transfer  is  to 
be  made.) 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  112,895  hours. 

OMB  Number:  1512-0029. 

Form,  Number:  ATF  F  10  (5320.10). 

Type  of  Review:  Extension. 

Title:  Application  for  Registration  of 
Firearms  Acquired  by  Certain 
Governmental  Entities. 

Description:  This  form  is  used  by 
State  and  local  government  agencies  to 
obtain  permission  to  register  otherwise 
unregisterable  firearms  for  agency  use. 
These  agencies  obtain  a  benefit  from 
this  registration. 

Respondents:  Federal  Government, 
Individuals  or  households.  Business  or 
other  for-profit.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Reporting/ 
Recordkeepers:  600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  Other  (ATF 
Form  10  is  required  to  be  submitted  by 
State  and  local  government  entities 
wrishing  to  register  an  abandoned  or 
seized  and  previously  unregistered 
National  Firearms  Act  weapon.  The 
form  is  required  whenever  application 
for  such  a  registration  is  made.) 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  300  hours. 

OMB  Number:  1512-0095. 

Form  Number:  ATF  F  5154.1. 

Type  of  Review:  Extension. 

Title:  Formula  and  Process  for 
Nonbeverage  Product. 

Description:  Businesses  that  use 
taxpaid  alcohol  to  manufactiu« 
nonbeverage  products  may  file  a  claim 
for  drawback  (refund  or  remittance),  if 
they  can  substantiate  by  using  ATF 
Form  5154.1  that  the  spirits  were  used 
in  the  manufacture  of  products  unfit  for 
beverage  use.  This  determination  is 
based  on  the  formula  for  the  product. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
611. 


Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  2,500  hours. 

OMB  Number:  1512-0095. 

Form  Number:  ATF  F  5520.2. 

Recordkeeping  Requirement  Number: 
ATF  REC  5520/1. 

Type  of  Review:  Revision. 

Title:  Annual  Report  of  Concentrate 
Manufacturers  and  Usual  (F  5520.2); 
and.  Customary  Business  Records — 
Volatile  Fruit-Flavor  Concentrate  (REC 
5520/1). 

Description:  Manufacturers  of  volatile 
fiTiit-flavor  concentrate  must  provide 
reports  as  necessary  to  insure  the 
protection  of  the  revenue.  The  report 
accoimts  for  all  concentrates 
manufactured,  removed,  or  treated  so  as 
to  be  unfit  for  beverage  use.  The 
information  is  required  to  verify  that 
alcohol  is  not  being  diverted  thereby 
jeopardizing  tax  revenues. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
91. 

.  Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  30 
hours. 

OMB  Number:  1512-0222. 

Form  Number:  ATF  F  5640.2. 

Type  of  Review:  Extension. 

Title:  Offer  in  Compromise  of  Liability 
Inciured  Under  the  Federal  Alcohol 
Administration  Act,  as  Amended. 

Description:  Persons  who  have 
committed  violations  of  the  FAA  Act 
may  submit  an  offer  in  compromise.  The 
offer  is  a  request  by  the  party  in 
violation  to  compromise  penalties  for 
the  violations  in  lieu  of  civil  or  criminal 
action.  ATF  F  5640.2  identifies  the 
violation(s)  to  be  compromised  by  the 
person  committing  them,  amoimt  of 
offer  plus  justification  for  acceptance. 

Respondents:  Business  or  other  for- 
profit.  , 

Estimated  Number  of  Respondents: 
12. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  24 
hoiu^. 

OMB  Number:  1512-0353. 

Recordkeeping  Requirement  Number: 
ATF  REC  5170/2. 

Type  of  Review:  Extension. 

Title:  Wholesale  Dealers  Records  of 
Receipt  of  Alcoholic  Beverages, 
Disposition  of  Distilled  Spirits,  and 
Monthly  Summary  Report. 

Description:  An  accounting  tool,  this 
record  is  used  to  show  the  person  from 
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whom  a  wholesale  dealer  purchased 
alcoholic  beverages,  and  the  person  to 
whom  the  dealer  sold  alcoholic 
beverages.  When  required,  the  monthly 
report  will  provide  a  report  of  sales 
activities  and  on-hand  inventory 
quantities. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 
Monthly. 

Estimated  Total  Reporting  Burden: 
1,200  hours. 

OMB  Number:  1512-0379. 

Recordkeeping  Requirement  Number: 
ATF  REC  5530/2. 

Type  of  Review:  Extension. 

Title:  Manufacturers  of  Nonbeverage 
Products — ^Records  to  Support  Claims 
for  Drawback. 

Description:  Records  reqiiired  to  be 
maintained  by  manufacturers  of 
nonbeverage  products  are  used  to  verify 
claims  for  drawback  of  taxes  and  hence, 
protect  the  revenue.  Maintains 
accountability;  allows  tracing  of  spirits 
by  audit. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Recordkeepers: 
611. 

Estimated  Burden  Hours  Per 
Recordkeeper:  21  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  12,831  hours. 

OMB  Number  l»2-0385. 

Recordkeeping  Requirement  Number: 
ATF  REC  5900/1. 

Type  of  Review:  Extension. 

Title:  Proprietors  or  Claimants 
Exporting  Liquors. 

Description:  Distilled  spirits,  wine 
and  beer  may  be  exported  from  bonded 
premises  without  payment  of  excise 
taxes,  or,  they  may  be  exported  if  their 
taxes  have  been  paid  and  the  exporters 
may  claim  drawback  of  the  taxes  paid. 
The  record  is  needed  to  allow  the 
amounts  exported  to  be  verified  and  to 
maintain  accountability  over  products. 
The  records  protect  the  revenue. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
120. 

Estimated  Burden  Hours  Per 
Recordkeeper:  60  hours. 

Frequency  of  Response:  On  occasicm. 

Estimated  Total  Recordkeeping 
Burden:  7.200  hours. 

OMB  Mim[>erl512-0528. 

Form  Mim6er;  None. 

Type  cf  Review:  Extension. 


Title:  Administrative  Remedies — 
Closing  Agreements. 

Description:  This  is  a  written 
agreement  between  ATF  and  regulated 
taxpayers  used  to  finalized  and  resolve 
certain  tax  related  issues.  Once  an 
agreement  is  approved,  it  will  not  be 
reopened  unless  fraud  or 
misrepresentation  of  material  focts  are 
proven. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1512-0529. 

Form  Number.  ATF  F 1676  (5510.2). 

Type  of  Review:  Extension. 

Title:  Bond  Covering  Removal  to  and 
Use  at  Vinegar  Plant. 

Description:  ATF  F  1676  (5510.2)  is  a 
bond  fcMin  which  serves  as  a  contact 
between  the  proprietor  of  a  vinegar 
plant  and  a  surety.  The  bond  coverage 
stated  on  the  form  is  in  an  amount 
sufficient  to  cover  the  federal  excise  tax 
on  wine  in  transit  to  and  stored  on  the 
vinegar  plant  premises  imtil  the  wine 
becomes  vinegar. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Numb^:  1512-0531. 

Recordkeeping  Requirement  Number: 
ATF  REC  5210/1. 

Type  of  Review:  Extension. 

Title:  Consignment  of  Tobacco 
Products  and  Cigarette  Papers  and 
Tubes  Export  Shiiunents. 

Description:  Tobacco  product  have 
historically  been  a  major  source  of 
excise  tax  revenues  for  the  Federal 
government  In  order  to  safeguard  these 
taxes,  members  of  the  regulated  tobacco 
industry  are  required  to  maintain  a 
system  of  records  designed  to  establish 
acxotmtability  over  the  tobacco  products 
manufactured. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Recordkeepers: 
314. 

Estimated  Borden  Hours  Per 
Recordkeeper.  15  minutes. 

Frequency  of -Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  21,195  hours. 

OMB  Mun/ier:  1512-0532. 


Recordkeeping  Requirement  Number: 
ATF  REC  5210/13. 

Type  of  Review:  Extension. 

Title:  Marks  and  Notices  on  Packages 
of  Tobacco  Products. 

Description:  ATF  requires  that 
tobacco  products  be  identified  by 
statements  of  information  on  packages, 
cases  and  containers  of  tobacco 
products.  ATF  uses  this  information  to 
validate  the  receipt  of  excise  tax 
revenue,  the  determination  of  tax 
liability  and  the  verification  of  claims. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
120. 

Estimated  Burden  Hours  Per 
Recordkeeper:  0  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number  1512-0533. 

Recordkeeping  Requirement  Number: 
ATF  REC  5210/2. 

Type  of  Review:  Extension. 

Title:  Drawback  of  Tax  on  Tobacco 
Products  and  Qgarette  Papers  and 
Tubes-Export  Shipment. 

Description:  Exporters  may  file  claim 
for  drawback  of  tax  on  tobacco  products 
and  cigarette  papers  and  tubes  which 
have  been  taxpaid  and  are  to  be 
exported.  Needed  to  ensure  drawback  of 
tax  is  properly  documented  and 
justified. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1. 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  5  hours. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tc^cco  and  Firearms,  Room  3200. 650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lm  K.  Hellaad, 

Departmental  Reports  ManagBoient  C^Jker. 
(FR  Doc.  98-25924  PUed  9-2ft-9e:  •;4S  am] 
I OOOE  4ai*-*i-r 


DEPARTMENT  OF  1ME  TREASURY 

Submission  to  OMB  for  RvviMr; 
Oomnwnt  fls(|iMst 

SflptaBber21.199a. 

The  Depaitment  ofTreasuiy  has 
submttted  the  following  public 
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information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subinission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfGcer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  >JW..  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  October  29, 1998, 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1317. 

Regulation  Project  Number:  INTL-79- 
91  Final. 

Type  of  Review:  Extension. 

Title:  Information  Returns  Required  of 
United  States  Persons  with  Respect  to 
Certain  Foreign  Corporations. 

Description:  These  regulations  clarify 
certain  requirements  of  section  1.6035- 
1, 1.6038-2  and  1.6046-1  of  the  Income 
Tax  Regulations  relating  to  Form  5471 
and  affect  controlled  foreign 
corporations  and  their  United  States 
shareholders. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1341. 

Regulation  Project  Number:  EE-43-92 
Final. 

Type  of  Review:  Extension. 

Title:  Direct  Rollovers  and  20-Percent 
Withholding  Upon  Eligible  Rollover 
Distributions  From  QualiHed  Plans. 

Description:  These  regulations 
provide  rules  implementing  provisions 
of  the  enacted  Unemployment 
Compensation  Amendments  (Public 
Law  102-318)  requiring  20  percent 
income  tax  withholding  upon  certain 
distributions  from  qualified  pension 
plans  or  tax-sheltered  annuities. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
10,323,926. 

Estimated  Burden  Hours  Per 
Respondent:  13  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2.129,669  hours. 

OMB  Number:  1545-1343. 


Regulation  Project  Number:  PS-100- 
88  Final. 

Type  of  Review:  Extension. 

Title:  Valuation  Tables. 

Description:  The  regulations  require 
individuals  or  fiduciaries  to  report 
information  on  Forms  706  and  709  in 
connection  with  valuation  of  an 
annuity,  an  interest  for  life  or  a  term  of 
years,  or  a  remainder  or  reversionary 
interest 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,500  hoiu^. 

OMB  Number:  1545-1345. 

Regulation  Project  Number:  CO-99- 
91  Final. 

Type  of  Review:  Extension. 

Title:  Limitations  on  Corporate  Net 
Operating  Loss. 

Description:  This  regulations  modifies 
the  application  of  the  segregation  rules 
under  section  382  in  the  case  of  certain 
issuances  of  stock  by  a  loss  corporation. 
This  regulation  provides  that  the 
segregation  rules  doe  not  apply  to  small 
issuances  of  stock,  as  defined,  and  apply 
only  in  part  to  certain  other  issuances  of 
stock  for  cash. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  10 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-25925  Filed  »-28-98:  8:45  am] 

BILLMQ  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

September  17, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  29, 1998 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1357, 

Revenue  Project  Number:  PS-50-92 
Final. 

Type  of  Review:  Extension. 

Title:  Rules  to  Carry  Out  the  Purposes 
of  Section  42  and  for  Correcting 
Administrative  Errors  and  Omissions. 

Description:  These  regulations 
concern  the  Secretary's  authority  to 
provide  guidance  under  section  42,  and 
provide  for  the  correction  of 
administrative  errors  and  omissions 
related  to  the  allocation  of  low-income 
housing  credit  dollar  amounts  and 
recordkeeping. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not* 
for-profit  institutions,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
85. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
128  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  98-26014  Filed  9-28-98;  8:45  am) 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  18, 1998. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
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subinission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  29, 1998 
to  be  assured  of  consideration.  To  obtain 
a  copy  of  this  study,  please  contact  the 
Internal  Revenue  Service  Clearance 
Officer  at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0085. 

Form  Number:  IRS  Form  1040A, 
Schedules  1,  2,  3.  and  EIC. 

Type  of  Review:  Revision. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income 
subject  to  income  tax  and  to  compute 
their  correct  tax  liability.  The  data  are 
used  to  verify  that  the  income  reported 
on  the  form  is  correct  and  are  also  for 
statistic  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  24,579.173. 

Estimated  Burden  Hours  Per 
Reapondent/Recordkeeper:  Varies. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  224,866,412 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Bucket,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-26015  Filed  9-28-98;  8:45  am] 
BILUNQ  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Today,  the  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  solicits  comments  on  the 
information  collection  entitled 
Electronic  Loan  Data  Request  Survey. 
DATES:  Submit  written  comments  on  or 
before  November  30, 1998. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0093.  Hand  deliver 
comments  to  1700  G  Street,  NW.  from 
9  a.m.  to  5  p.m.  on  business  days.  Send 
facsimile  transmissions  to  FAX  Number 
(202)  906-7755  or  (202)  906-6956  (if  the 
comment  fs  over  25  pages).  E-mail  to 
public.info@ots.treas.gov  and  include 
your  name  and  telephone  nimiber. 
Interested  persons  may  inspect 
comments  at  1700  G  Street,  NW.,  from 
9  a.m.  imtil  4  p.m.  on  business  days. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Alvin  Smuzynski,  Supervision,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-5669. 
SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Loan  Data  Request 
Survey. 

OMB  Number:  1550-0093. 

Form  Number:  OTS  Form  1630. 

Abstract:  As  part  of  the  safety  and 
soimdness  examination  process, 
institutions  are  asked  to  provide  loan 


information  electronically  to  the 
examiners.  This  survey  provides 
feedback  on  the  difficulty  and  time 
required  for  preparation  of  the  loan 
information,  costs  involved  and 
comparison  with  the  previous  paper- 
based  system,  and  whether  the  burden 
of  an  on-site  examination  was  reduced. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection  vnth 
(without)  revision. 

Type  of  Review:  Extension  of  an 
already  approved  information 
collection. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  .25 
hours  average. 

Estimated  Total  Annual  Burden 
Hours:  250  hours. 

Request  for  Comments 

The  OTS  will  summarize  comments 
submitted  in  response  to  this  notice  or 
will  include  these  comments  in  its 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  September  23, 1998. 
Catherine  CM.  Teti, 

Director,  Records  Management  and 

Information  Policy. 

(FR  Doc.  98-25958  Filed  9-28-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AE93 

Migratory  Bird  Hunting;  Final 
Frameworks  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  Bnal  late- 
season  frameworks  from  which  States 
may  select  season  dates,  limits,  and 
other  options  for  the  1998-99  migratory 
bird  hunting  seasons.  These  late  seasons 
include  most  waterfowl  seasons,  the 
earliest  of  which  generally  commence 
on  or  about  October  1, 1998.  The  effect 
of  this  final  rule  is  to  facilitate  the 
selection  of  hunting  seasons  by  the 
States  to  further  the  annual 
establishment  of  the  late-season 
migratory  bird  hunting  regulations. 
These  selections  will  be  published  in 
the  Federal  Register  as  amendments  to 
§§  20.101  through  20.107.  and  §  20.109 
of  title  50  CFR  part  20. 
DATES:  This  rule  takes  effect  on 
September  29, 1998 

ADDRESSES:  States  should  send  their 
season  selections  to:  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240.  The  public 
may  inspect  comments  during  normal 
business  hours  in  room  634,  Arlington 
Square,  4401  N.  Fairfax  Drive. 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm,  Acting  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  (703)  358-1838. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1998 

On  March  20, 1998,  the  Service 
published  in  the  Federal  Register  (63 
FR 13748)  a  proposal  to  amend  50  CFR 
part  20.  Tlie  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  through  20.107, 
20.109.  and  20.110  of  subpart  K.  On 
May  29, 1998,  the  Service  published  in 
the  Federal  Riegister  (63  FR  29518)  a 
second  document  providing 
supplemental  proposals  for  early-and 
late-season  migratory  bird  hunting 
regulations  frameworks  and  the 
proposed  regulatory  alternatives  for  the 
1998-99  duck  hunting  season.  The  May 
29  supplement  also  provided  detailed  , 


information  on  the  1998-99  regulatory 
schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
and  Flyway  Council  meetings.  On  June 
25, 1998,  the  Service  held  a  public 
hearing  in  Washington,  IDC,  as 
announced  in  the  March  20  and  May  29 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
The  Service  discussed  hunting 
regulations  for  these  species  and  for 
other  early  seasons.  On  July  17, 1998, 
the  Service  published  in  the  Federal 
Register  (63  FR  38700)  a  third  document 
specifically  dealing  with  proposed 
early-season  frameworks  for  the  1998- 
99  season.  The  July  17  supplement  also 
established  the  final  regulatory 
alternatives  for  the  1998-99  duck 
hunting  season  for  all  States  except 
Alabama,  Arkansas,  Kentucky, 
Louisiana.  Mississippi,  and  Tennessee. 
On  August  5. 1998,  the  Service 
published  in  the  Federal  Register  (63 
FR  41926)  a  fourth  document  dealing 
specifically  with  the  final  regulatory 
alternatives  for  the  1998-99  duck 
hunting  season  for  the  States  of 
Alabama,  Arkansas,  Kentucky, 
Louisiana,  Mississippi,  and  Tennessee. 
On  August  6, 1998,  the  Service  held  a 
public  hearing  in  Washington,  DC,  as 
annoimced  in  the  March  20,  May  29, 
and  July  17  Federal  Registers,  to  review 
the  status  of  waterfowl.  Proposed 
hunting  regulations  were  discussed  for 
late  seasons.  On  August  25, 1998,  the 
Service  published  a  fifth  document  (63 
FR  45350)  which  dealt  specifically  with 
proposed  frameworks  for  the  1998-99 
late-season  migratory  bird  himting 
regulations.  On  August  28, 1998,  the 
Service  published  a  sixth  document  (63 
FR  46124)  containing  final  frameworks 
for  early  migratory  bird  hunting  seasons 
from  which  wildlife  conservation 
agency  officials  from  the  States,  Puerto 
Rico,  and  the  Virgin  Islands  selected 
early-season  hunting  dates,  hours,  areas, 
and  limits  for  the  1998-99  season.  On 
August  31. 1998.  the  Service  published 
in  the  Federal  Register  (63  FR  46336)  a 
seventh  document  consisting  of  a  final 
rule  amending  subpart  K  of  title  50  CFR 
part  20  to  set  hunting  seasons,  hours, 
areas,  and  limits  for  early  seasons.  This 
document,  which  establishes  final 
frameworks  for  late-season  migratory 
bird  hunting  regulations  for  the  1998-99 
season,  is  the  eighth  in  the  series. 

Review  of  Flyway  Council 
Recommendations.  Public  Comments, 
and  the  Service's  Response  The 
preliminary  proposed  rulemaking, 
which  appeared  in  the  March  20 
Federal  Register,  opened  the  public- 
comment  period  for  late-season 
migratory  game  bird  hunting 


regulations.  The  Service  received 
recommendations  from  all  four  Flyway 
Councils.  Public-hearing  and  written 
comments  received  through  September 
8. 1998.  relating  to  the  proposed  late- 
season  frameworks  are  summarized  end 
discussed  in  the  order  used  in  the 
March  20  Federal  Register.  Only  the 
numbered  items  pertaining  to  late 
seasons  for  which  written  comments 
were  received  are  included.  Flyway 
Council  recommendations  shown  below 
include  only  those  involving  changes 
from  the  1997-98  late-season 
frameworks.  For  those  topics  where  a 
Council  recommendation  is  not  shown, 
the  Council  supported  continuing  the 
same  frameworks  as  in  1997-98. 

General 

Written  Comments:  The  Humane 
Society  of  the  United  States  (HSUS) 
expressed  concern  that  the  general 
public  was  not  well  represented  in  the 
regulations-development  process  and 
requested  establishment  of  a  system 
directly  involving  the  non-hunting 
public.  In  addition,  they  recommended 
that  the  Service  undertake  efforts  to 
obtain  population  estimates  for  all 
hunted  species  and  that  all  seasons 
open  at  noon,  mid-week,  to  reduce  the 
large  kills  associated  with  the 
traditional  Saturday  openings.  They  also 
recommend  that  pre-simrise  shooting  be 
disallowed. 

Service  Response:  As  we  have  stated 
previously,  when  the  preliminary 
proposed  rulemaking  document  was 
published  in  the  Federal  Register  on 
March  20, 1998,  the  Service  announced 
the  comment  periods  for  the  early- 
season  and  late-season  proposals  and 
gave  notice  that  the  process  of 
promulgating  hunting  regulations 
"must,  by  its  nature,  operate  under  time 
constraints."  Ample  time  must  be  given 
to  gather  and  interpret  survey  data, 
consider  recommendations  and  develop 
proposals,  and  to  receive  pubHc 
comment.  Scheduled  dates  are  set  to 
give  the  greatest  possible  opportunity 
for  public  input.  The  Service  is 
obligated  to,  and  does,  give  serious 
consideration  to  all  information 
received  as  public  comment.  The 
Service  has  long  recognized  the 
problems  associated  with  the  length  of 
time  necessary  to  establish  the  final 
frameworks,  and  in  conjunction  witfi"^ 
States,  Flyway  Coimcils,  and  the  public, 
continues  to  seek  new  ways  to 
streamline  and  improve  the  process. 

Regarding  the  Service's  efforts  to 
obtain  population  estimates,  the  long- 
term  objectives  of  the  Service  continue 
to  include  providing  opportunities  to 
harvest  portions  of  certain  migratory 
game  bird  populations  and  to  limit 
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harvests  to  levels  compatible  with  each 
population's  ability  to  maintain  healthy, 
viable  numbers.  Aimually,  the  Service 
evaluates  the  status  of  populations  and 
considers  the  potential  impacts  of 
himting.  The  Service  believes  that  the 
hunting  seasons  provided  herein  are 
consistent  with  the  ciurent  status  of 
waterfowl  populations  and  long-term 
population  goals. 

Regarding  the  Hiunane  Society's 
recommendation  for  mid-week  season 
openings,  the  Service  has  previously 
stated  in  the  Federal  Register  (58  FR 
50190)  that  a  State  may  choose  to  delay 
its  opening  date  to  correspond  with  a 
particular  day  of  the  week  or  to  close 
earlier  to  maximize  the  number  of 
weekends  that  hunting  is  allowed. 

In  regard  to  shooting  hours,  the 
Service  has  compiled  information 
which  demonstrates  that  shooting  hours 
beginning  one-half  hour  before  sunrise 
do  not  contribute  significantly  to  the 
harvest  of  non-target  species.  Consistent 
with  the  Service's  long-term  strategy  for 
shooting  hours,  published  in  the 
September  21, 1990,  Federal  Register 
(55  FR  38898),  the  frameworks  herein 
provide  for  shooting  hours  of  one-half 
hour  before  sunrise  to  sunset,  unless 
otherwise  speciBed. 

1 .  Ducks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategy, 
(B)  Framework  Dates,  (C)  Season 
Length,  (D)  Closed  Seasons,  (E)  Bag 
Limits,  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Management.  Only  those  categories 
containing  substantial  recommendations 
are  included  below. 

A.  General  Harvest  Strategy 

Council  Recommendations:  The 
Atlantic  Flyway  Council,  the  Upper- 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Coimcil,  the  Central 
Flyway  Council,  and  the  Pacific  Flyway 
Council  recommended  adopting  the 
"liberal"  alternative  for  the  1998-99 
duck  hunting  season. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  adoption  of  the 
"liberal"  alternative  with  a  modification 
of  the  framework  closing  date.  Specific 
details  are  discussed  in  B.  Framework 
Dates. 

The  Mississippi  Flyway  Council 
recommended  that  the  Service  and/or 
the  Adaptive  Harvest  Management 
(AHM)  Working  Group  consider:  (1)  the 
definition  of  the  blank  cells  in  the  AHM 
matrix,  (2)  the  utility  of  eliminating  the 
"very  restrictive"  regulations  package, 
and  (3)  the  utility  of  a  constraint  that  the 


packages  may  change  by  no  more  than 
one  level  between  consecutive  hunting 
seasons. 

Written  Comments:  The 
Massachusetts  Division  of  Fisheries  and 
Wildlife  concurred  with  the 
continuation  of  the  "liberal"  package  for 
1998-99.  However,  they  noted  that 
mallard  numbers,  as  "measured  by  the 
Northeastern  States  plot  survey,  had 
declined  for  the  third  straight  year  as 
season  lengths  have  increased.  They 
believed  the  situation  should  be  closely 
monitored. 

The  Minnesota  Waterfowl  Association 
recommended  a  more  conservative 
approach  in  establishing  the  1998-99 
regulations  in  light  of  anticipated 
waterfowl  population  declines.  The 
Wildlife  Management  Institute  (WMI) 
strongly  supported  the  Service's 
determination  to  continue  using  the 
AHM  approach  to  setting  seasons  and 
bag  limits.  WMI  agreed  that  an  extended 
period  of  set  regulatory  alternatives  is 
essential  to  maximizing  the  successful 
implementation  of  AHM. 

An  individual  from  Maryland 
recommended  decreasing  the  bag  limits 
over  the  next  two  years  and  the 
discontinuance  of  all  waterfowl  himting 
by  the  year  2000. 

Service  Response:  In  1995,  the  Service 
endorsed  the  concept  of  adaptive 
resource  management  for  regulating 
duck  harvests  in  the  United  States.  The 
adaptive  approach  explicitly  recognizes 
that  the  consequences  of  hunting 
regulations  cannot  be  predicted  with 
certainty,  and  provides  a  framework  for 
making  objective  decisions  in  the  face  of 
that  uncertainty.  Moreover,  AHM  relies 
on  the  iterative  cycle  of  monitoring, 
assessment,  and  decision-making  to 
clarify  relationships  among  hunting 
regulations,  harvests,  and  waterfowl 
abundance. 

A  critical  need  for  the  successful 
implementation  of  AHM  is  a  set  of 
regulatory  alternatives  that  remain  fixed 
for  an  extended  period.  When  AHM  was 
first  implemented  in  1995,  three 
regulatory  alternatives  characterized  as 
liberal,  moderate,  and  restrictive  were 
defined  based  on  recent  regulatory 
experience.  The  1995  regulatory 
alternatives  also  were  used  for  the  1996 
hunting  season.  In  1997,  the  regulatory 
alternatives  were  modified  in  response 
to  requests  from  the  Flyway  Councils. 
Changes  included  provisions  for 
additional  hunting  opportunity  under 
the  moderate  and  liberal  alternatives,  as 
well  as  the  addition  of  a  very  restrictive 
alternative.  For  the  1998-99  season,  no 
further  changes  in  the  set  of  regulatory 
alternatives  have  been  made. 

To  date,  AHM  has  focused  primarily 
on  midcontinent  mallards,  but  progress 


is  being  made  on  extending  the  process 
to  account  for  mallards  breeding 
eastward  and  westward  of  the 
midcontinent  region.  The  ultimate  goal 
is  to  develop  Flyway-specific  harvest 
strategies,  which  represent  an  average  of 
optimal  strategies  for  each  mallard 
breeding  population,  weighted  by  the 
relative  contribution  of  each  population 
to  the  respective  Flyways.  Geographic 
boundaries  used  to  define  midcontinent 
and  eastern  mallards  have  been 
established,  and  mathematical  models 
of  population  dynamics  are  available  for 
predicting  regulatory  impacts. 
Investigations  regarding  the  geographic 
bounds  and  population  dynamics  of 
western  mallards  are  ongoing. 

AHM  strategies  for  1998  were  derived 
for  midcontinent  and  eastern  mallards, 
but  they  do  not  yet  allow  for  Flyway- 
specific  regulatory  choices.  The  strategy 
for  midcontinent  mallards  was  based 
on:  (1)  an  objective  to  maximize  long- 
term  harvest  and  achieve  a  population 
goal  of  8.7  million;  (2)  the  regulatory 
alternatives  for  1998;  and  (3)  ciurent 
understanding  of  regulatory  impacts. 
Based  on  a  breeding  population  size  of 
10.6  million  mallards  (traditional 
surveyed  area  plus  the  Lake  States)  and 
2.5  million  ponds  in  Prairie  Canada,  the 
optimal  regulatory  choice  for 
midcontinent  mallards  in  1998  is  the 
liberal  alternative.  The  strategy  for 
eastern  mallards  was  based  on:  (1)  an 
objective  to  maximize  long-term  harvest; 
(2)  the  regulatory  alternatives  for  1998; 
and  (3)  a  "working  model"  of 
population  dynamics.  Based  on  a 
breeding  population  size  of  1.0  million 
mallards  and  spring  precipitation  of 
11.6  inches,  the  optimal  regulatory 
choice  for  eastern  mallards  in  1998  also 
is  the  liberal  alternative.  Therefore,  the 
Service  agrees  with  the  Flyway  Councils 
and  will  utilize  the  liberal  alternative 
for  the  1998  duck  hunting  season. 

The  framework  closing  date 
recommended  by  the  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council  differed 
from  those  in  the  "liberal"  alternative 
established  in  the  August  5  Federal 
Register.  The  Service's  fi^meworks  are 
consistent  with  the  "liberal"  alternative 
outlined  in  the  July  17  and  August  5 
Federal  Registers  and  was  supported  by 
the  other  three  Flyway  Councils  as  well 
as  the  Mississippi  Flyway  Council's 
Upper-Region  Regulations  Committee. 

"nie  Service  understands  the  desire  of 
the  Mississippi  Flyway  Council  to 
clarify  some  aspects  of  the  current  AHM 
strategies.  The  "blank  cells  in  the  AHM 
matrix"  represent  combinations  of 
mallard  population  size  and 
environmental  conditions  that  are 
insufficient  for  an  open  season  on 
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mallards,  given  current  regulatory 
alternatives.  In  the  case  of  midcontinent 
mallards,  the  prescriptions  for  closed 
seasons  largely  are  a  result  of  the 
harvest  management  objective,  which 
emphasizes  population  growth  at  the 
expense  of  hunting  opportunity  when 
mallard  numbers  are  below  the  NAWMP 
goal.  The  Service  will  request  that  the 
AHM  working  group  investigate  the 
implications  of  eliminating  the  very 
restrictive  option,  and  of  constraining 
annual  changes  among  alternatives. 

B.  Framework  Dates 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  not  allow  framework 
date  extensions  in  any  States  during  the 
1998-99  season,  and  that  the  Service 
work  with  the  National  Flyway  Council 
to  develop  a  process  and  timetable  for 
addressing  the  issue. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  framework  dates 
from  October  3  to  January  31.  Any  State 
opting  for  a  framework  closure  later 
than  the  Sunday  nearest  January  20 
would  be  assessed  a  10%  penalty  in 
days. 

Public  Hearing  Comments:  Mr.  Brad 
Bales,  Oregon  Department  of  Fish  and 
Wildlife,  spoke  on  behalf  of  the  PaciHc 
Flyway  Coimcil.  He  indicated  that  the 
Council  supported  and  appreciated  .the 
Service's  decision  on  the  framework 
issue  and  was  also  in  strong  support  of 
the  proposed  National  Flyway  Council 
review  of  this  issue. 

Written  Comments:  The  HSUS 
recommended  that  season  openings  be 
delayed  by  2  weeks  in  all  breeding  areas 
in  order  to  allow  ducks  time  to  leave 
natal  marshes  before  being  subjected  to 
hunting. 

Service  Response:  In  the  August  5 
Federal  Register,  the  Service  outlined 
the  reasons  why  it  did  not  support  an 
expansion  of  the  framework  dates  at  this 
time. 

Regarding  HSUS's  comment  on  the 
framework  opening  date,  the  Service 
reiterates  previous  responses  that  the 
frameworks  provided  herein  are 
appropriate  and  that  there  is  no 
evidence  to  indicate  that  they  have 
adversely  impacted  local  populations. 

F.  Zones  and  Split  Seasons 

Written  Comments:  The  Ohio  Division 
of  Wildlife  requested  elimination  of  the 
Pymatuning  Waterfowl  Hunting  Area  in 
Ohio  and  incorporation  of  the  affected 
area  into  the  North  Zone  beginning  in 
the  1998-99  season. 

The  HSUS  urged  the  Service  to 
discontinue  all  split  and  special  seasons 
and  recommended  that  any  State 


establishing  such  seasons  reduce  the 
total  number  of  hunting  days  by  a 
minimum  of  10  days. 

Service  Response:  In  the  past,  hunting 
seasons  in  that  portion  of  Ohio  had  to 
be  the  same  as  those  selected  for  that 
portion  of  Pennsylvania.  Beginning  this 
year,  the  Pymatuning  Area  will  no 
longer  be  included  in  the  Federal 
waterfowl  hunting  frameworks  as  a 
separate  area,  and  will  be  considered 
part  of  Ohio's  North  Zone. 

In  regard  to  the  recommendation  that 
split  and  special  seasons  be 
discontinued,  the  Service  notes  that 
States  always  have  the  option  of 
selecting  a  continuous  season  with  no 
splits.  Furthermore,  the  Service  is  not 
aware  of  any  information  suggesting  that 
split  and  special  seasons  are  causing 
detrimental  impacts  to  populations. 

G.  Special  Seasons/Species 
Management 

1.  Black  Ducks 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  individual  Atlantic  Flyway 
States  achieve  a  42  percent  reduction  in 
their  black  duck  harvest  during  the 
1998-99  season  compared  with  the 
1977-81  base-line  harvest. 

Service  Response:  The  Service  agrees 
with  the  Atlantic  Flyway  Council's 
recommendation  and  acknowledges  the 
Council's  concern  for  the  population 
status  of  black  ducks.  Black  duck 
populations  remain  below  the  North 
American  Wildlife  Management  Plan 
goal  and  while  the  decline  seems  to 
have  halted,  little  increase  is  evident. 
The  Service  believes  the  harvest 
restrictions  identified  in  the  1983 
Environmental  Assessment  should  be 
maintained  until  a  revised  harvest 
strategy  is  developed. 

a.  Canvasbacks.  The  Service 
continues  to  support  the  canvasback 
harvest  strategy  adopted  in  1994. 
Current  population  and  habitat  status 
suggest  that  a  daily  bag  limit  of  1 
canvasback  during  the  1998-99  season 
will  result  in  a  harvest  within  levels 
allowed  by  the  strategy. 

Hi.  Pintails.  Council 
Recommendations:  All  four  Flyway 
Councils  recommended  a  daily  bag  limit 
of  1  pintail  in  the  1998-99  hunting 
season  as  prescribed  by  the  Interim 
Pintail  Harvest  Strategy. 

Written  Comments:  Delta  Waterfowl 
Foundation  recommended  suspension 
of  the  Interim  Pintail  Strategy  pending 
further  review  and  revision  and  a  daily 
bag  limit  of  1  pintail  for  all  Flyways  in 
1998. 

An  individual  from  Washington  was 
concerned  with  the  liberalization  of 


pintail  harvest  last  year  and  urged  the 
Service  to  review  the  status  of  pintails. 

Service  Response:  The  Service 
concurs  with  the  Councils' 
recommendations. 

jV.  Scaup.  Council  recommendations: 
The  Atlantic  Flyway  Council 
recommended  a  4-bird  daily  bag  limit 
for  scaup  in  the  Atlantic  Flyway,  and 
that  the  Atlantic  Fljrway  cooperate  with 
the  other  Flyway  Councils  and  the 
Service  to  develop  a  conservation  plan 
for  scaup,  to  include  a  harvest 
management  strategy. 

The  Mississippi  Flyway  Council 
recommended  that  the  Mississippi 
Flyway  cooperate  with  other  Flyway 
Councils  and  the  Service  to  develop  a 
harvest  management  strategy  for  scaup 
prior  to  the  1999-2000  hunting  season. 
The  Coimcil  believes  that  the  strategy 
should  address  the  criteria 
recommended  by  the  Service  in  the  July 
22, 1996  Federal  Register  (61  FR  37994) 
prior  to  changing  species  harvest 
management:  (1)  An  assessment  of  how 
the  population  responds  to  harvest  and 
environmental  conditions;  (2)  Criteria 
that  prescribe  when  regulations  should 
be  changed;  (3)  The  levels  of  changes  in 
regulations  that  will  be  considered  (e.g., 
ranges  of  bag  limits  and  season  lengths); 
and  (4)  Considerations  for  determining 
the  efficacy  of  the  harvest  strategy.  The 
Council  further  recommended  that  the 
Service  take  the  lead  to  coordinate 
strategy  development.  The  Council 
believes  that  this  is  the  highest  priority 
of  the  new  species-specific  management 
issues  for  consideration  in  developing 
1999-2000  duck  hunting  regulations 
packages. 

The  Central  Flyway  Coimcil 
recommended  no  change  in  scaup 
regulations  for  the  1998-99  hunting 
season  and  suggested  that  the  Service 
establish  a  study  group  of  MBMO 
biologists  and  a  representative  from 
each  of  the  four  Flyways  to  develop  a 
draft  Scaup  Harvest  Management 
Strategy  prior  to  the  spring  1999  Flyway 
Technical  Committee  meetings. 

The  Pacific  Fl)rway  Council 
recommended  no  internal  bag  limit 
restrictions  on  scaup  in  the  Pacific 
Flyway  for  the  1998-99  hunting  season. 
Further,  the  Council  offiered  their 
assistance  to  a  cooperative  effort  to 
investigate  causes  of  the  decline  in 
scaup  populations  while  noting  the 
harvest  in  the  Pacific  Flyway  was  small 
relative  to  other  Fljrways. 

Written  Comments:  The  Minnesota 
Waterfowl  Association  recommended 
consideration  of  a  reduction  in  the  daily 
bag  limit  for  scaup  in  view  of  the  further 
decreases  in  scaup  populations.  They 
recommended  a  3-bird  daily  bag  limit  as 
a  starting  point  for  consideration. 
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Service  Response:  The  Service 
supports  the  Flyway  Councils' 
recommendations  for  scaup  hunting 
regulations.  However,  the  Service 
remains  concerned  about  the  declining 
trend  in  the  size  of  the  scaup  breeding 
population  and  believes  that  substantial 
reductions  in  hunting  opportiuiity  may 
soon  be  necessary.  The  Service  intends 
to  cooperate  with  the  Flyway  Councils 
in  an  effort  to  develop  a  strategy  for 
guiding  scaup  harvest  management 
regulations  beginning  in  1999.  This 
strategy  will  build  upon  information  in 
a  status  report  on  scaup  that  the  Service 
currently  is  preparing. 

V.  Wood  Ducks.  Written  Comments: 
The  Massachusetts  Division  of  Fisheries 
and  Wildlife  stated  concerns  about  the 
effects  of  longer  seasons  on  total  wood 
duck  harvest  and  the  increasing 
disparity  in  the  harvest  between 
northern  and  southern  States.  They 
noted  that  wood  duck  harvest  in  the 
Atlantic  Flyway  had  increased  86 
percent  from  30-day  seasons  to  60-day 
seasons  and  that  most  of  this  increased 
harvest  had  occurred  in  the 
southeastern  States  of  North  Carolina. 
South  Carolina,  and  Georgia. 

They  looked  forward  to  developing  a 
fEur  and  equitable  harvest  strategy  for 
wood  ducks. 

4.  Canada  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
the  Service  not  open  the  regular  himting 
season  on  Atlantic  Population  (AP) 
Canada  geese  diuing  the  1998-99 
season.  However,  the  Council 
recommended  that  the  Service  adopt  a 
regular  seascm  on  the  newly  defined 
North  Atlantic  Population  of  Canada 
geese.  This  season  would  be  offered  in 
Maine,  New  Hampshire,  Rhode  Island, 
and  portions  of  Massachusetts  (Coastal 
and  Central  Zones),  Coimecticut  (except 
for  Hartford  and  Lhdifield  Counties 
west  of  the  Connecticut  River),  and  New 
York  (Long  Island  Zone)  and  would 
consist  of  a  40-day  season  with  a  2-bird 
daily  bag  limit  between  October  1  and 
December  15  (December  31  in  New 
Yrak's  Long  Island  Zone).  The  Council 
also  recommended  that  New  Yoik  be 
pomitted  to  change  the  boimdary  of 
their  regular  Canada  goose  season  in 
western  New  York  (portions  of  Genesee, 
Niagara,  and  Wyoming  Counties). 

Tne  Upper-Region  Regulations 
Cranmittee  of  the  Mississippi  Flyway 
Council  reoRnmended  that  the  1998 
regular  goose  season  opening  date  be  as 
early  as  September  19  throu^out 
Michigan.  The  Committee  also 
leccmunmded  several  changes  in 
Canada  goose  quotas,  season  lengths, 
etc.,  based  on  papulation  status  and 


population  management  plans  and 
programs. 

The  Central  Flyway  Council  made 
several  recommendations  on  goose 
frameworks.  In  the  East  Tier,  the 
Coimcil  recommended  a  Canada  goose 
(or  any  other  goose  species  except  light 
geese  and  white-fronted  geese)  season  of 
93  days  with  a  daily  bag  limit  of  3. 
Outside  framewoik  dates  would  be  the 
Saturday  nearest  October  1  (Oct.  3, 
1998)  and  the  Sunday  nearest  February 
15  (Feb.  14, 1999).  The  Coimcil  further 
recommended  that  the  boimdary 
between  Nebraska's  East  and  West  Units 
be  modified  and  that  Southwest  and 
Northwest  Dark  Goose  Hunt  Units  be 
established  in  Nebraska.  In  the  West 
Tier,  the  Council  recommended  dark 
goose  outside  framework  dates  of  the 
Saturday  nearest  October  1  (October  3, 
1998)  and  the  Sunday  nearest  February 
15  (February  14, 1999),  with  a  daily  ba^ 
and  possession  Umits  of  4  and  12, 
respectively.  In  the  western  goose  zone 
of  Texas,  the  Council  recommended  a 
daily  bag  limit  of  4  Canada  geese  and  1 
white-fronted  goose  and  a  possession 
limit  of  14,  including  no  more  than  12 
Canada  geese  and  2  white-&Y)nted  geese. 
The  Council  farther  recommended  an 
expansion  of  New  Mexico's  Middle  Rio 
Grande  Valley  daik  goose  zone  to 
include  Valencia  and  the  remainder  of 
Socorro  Counties. 

The  Pacific  Flyway  Council 
recommended  that  the  bag  limit  for  dark 
geese  be  increased  bom  3  to  4  in  the 
Oregon  and  Washington  Special  Goose 
Management  Area  for  both  the  regular 
and  Special  late  seasons.  The  Council 
also  recommended  that  this  limit 
include  no  internal  restrictions  on 
cackling  Canada  geese.  In  addition,  the 
Council  recommended  that  a  portion  of 
Grays  Harbor  County,  Washington,  be 
added  to  the  Washington  Special  Goose 
Management  Area. 

Pubiic  Hearing  Comments:  Mr.  Brad 
Bales.  Oregon  Department  of  Fish  and 
WildUfe,  spoke  on  behalf  of  the  Pacific 
Flyway  Council.  He  expressed  the 
supp<Ht  of  the  States  of  Washington  and 
On^ota  as  well  as  the  Council  for  the 
Service's  endorsement  of  the  proposed 
changes  in  dark  goose  regulations  in  the 
dusky  Canada  goose  control  zones. 

Written  Comments:  The  Michigan 
Department  at  Natural  Resources 
disagreed  %vith  the  Service's  reducticm 
in  the  daily  beg  limit  of  Canada  geese 
fittm  2  birds  to  1  in  ^e  South  Zone 
during  the  last  2  days  of  thejr  ptapoaed 
early-opening  r^ular  Canada  goose 
season  if  these  days  coincide  with  the 
first  two  days  of  the  duck  season;  stating 
that  diis  diange  is  unnecessarily 
restrictive  to  hunters. 


The  California  Department  of  Fish 
and  Game  recommended  increasing  the 
possession  limit  for  dark  geese  in  the 
Southern  2Lone  of  California  to  twice  the 
daily  bag  limit. 

Tne  Maryland  Wildlife  Advisory 
Commission  expressed  concerns  for  the 
problem  of  crop  losses  on  the  State's 
Eastern  Shore,  caused  by  too  many 
Canada  geese  and  the  lack  of  a  hunting 
season.  Also,  they  dte  the  lack  of  winter 
foods  for  geese  since  there  is  no  longer 
an  economic  incentive  to  make  food 
available.  The  Commission 
recommended  consideration  of  a 
hunting  season  on  AP  Canada  geese  as 
soon  as  the  geese  can  Mrithstand  it 
biologically.  Other  individuals  from 
Maryland  and  Virginia  recommended 
consideration  of  reopening  the  regular 
season  on  AP  Canada  geese. 

An  individual  from  Illinois 
questioned  how  the  distribution  of  the 
Canada  goose  quota  was  determined  for 
Illinois'  goose  zones. 

An  individual  from  Minnesota 
questioned  the  proposed  restrictions  for 
Eastern  Prairie  Population  (EPP)  Canada 
geese  in  Minnesota.  He  believes 
Minnesota  shoulders  an  unfair  burden 
for  reducing  the  EPP  harvest  compared 
to  South  Dakota  and  North  Dakota  and 
recommended  a  voluntary  restraint 
program.  Another  individual  from 
Minnesota  urged  reconsideration  of  the 
EPP  restrictions. 

Service  Response:  The  Service 
supports  the  Atlantic  Flyway  Coundl's 
request  to  adopt  a  regular  season  on  the 
North  AUantic  Population  of  Canada 
geese  in  the  areas  described.  Monitoring 
and  assessment  programs  specified  in 
the  newly  developed  interim 
management  plan,  1998-2000,  appear  to 
be  adequate  to  determine  the  status  of 
this  population  and  evaluate  the 
impacts  of  hunting.  Breeding  ground 
surveys  in  Labrador  indicate  that  this 
population  currenUy  exceeds  the 
pc^nilaticHi  goal  stipulated  in  the  plan. 
The  harvest  strategy  in  the  plan  has 
targeted  a  range  of  harvestrates  to  be 
achieved  under  each  regulatory 
alternative.  The  "moderate"  ahemative 
recommended  seems  to  be  a|ipropriate 
at  this  time.  The  Swvice  encoumges 
further  development  of  the  management 
plan  during  the  interim  period  to 
include  the  addition  of  poitians  of 
Newfoundland  and  Quraec  in  the 
breeding  survey  database  and  to  expand 
the  banding  program  beyond  Prince 
Edward  Island  to  late-summ«r  staging 
areas  in  Newfoundland  and  Latvador. 
This  infonnation  will  facilitate  updatiog 
the  population  goal  and  improving 
htfWBSt-rate  estimates.  The  Sarvioe 
appreciates  the  efforts  of  the  Council 
ead  its  Technical  Section  to  delineate 


52002        Federal  Register /Vol.  63,  No.  188 /Tuesday,  September  29,  1998 /Rules  and  Regulations 


and  improve  the  management  of  this 
population. 

The  Service  recognizes  the  problems 
related  to  a  closed  hunting  season  on 
the  Atlantic  Population  but  maintains 
that  the  recovery  to  acceptable  numbers 
must  be  sustained  into  the  future.  The 
good  production  recorded  on  the 
breeding  grounds  in  1997  and  1998  will 
help  speed  the  recovery  and  is 
encouraging  news.  A  regular  season 
harvest  of  AP  Canada  geese  will  be 
considered  when  the  breeding 
population  index  indicates  a  sustained 
recovery  and  exceeds  60,000  pairs.  Until 
then,  no  additional  harvest  is  prescribed 
in  any  portion  of  the  populations'  range 
that  might  slow  or  jeopardize  its 
recovery  to  objective  levels. 

The  Service  concurs  with  the 
boimdary  modification  to  New  York's 
regular  Canada  goose  season  in  the 
western  hunt  area. 

Regarding  the  Michigan  proposal,  the 
Service  believes  that  this  change  will 
assist  in  accomplishing  the  Mississippi 
Flyway  Council's  harvest-management 
objectives  for  this  himting  season  to 
reduce  the  harvest  of  Mississippi  Valley 
Population  Canada  geese  and  not 
increase  the  harvest  of  the  Southern 
James  Bay  Population.  The  season  will 
still  provide  additional  opportunity, 
with  the  earlier  opening  and  retention  of 
the  2-bird  daily  bag  limit  for  most  of  the 
season,  to  harvest  Canada  geese  from  the 
State's  burgeoning  resident  population. 

The  Service  conaurs  with  the  Central 
Flyway's  request  for  expansion  of 
Canada  goose  seasons  in  the  east  tier. 
However,  this  expansion  would  include 
a  liberalization  for  Eastern  Prairie 
Population  (EPP)  of  Canada  geese  in  a 
small  portion  of  Grant  Coimty,  South 
Dakota.  The  Service  believes  that 
restrictions  for  EPP  that  have  been  put 
into  effect  this  year  in  the  Mississippi 
Flyway  should  also  apply  to  this  area. 
Historically,  this  area  accounted  for 
about  5%  of  the  EPP  recoveries,  but  has 
declined  to  1.5%  in  recent  years.  Neck- 
collar  observations  also  indicate  that  the 
majority  of  EPP  geese  do  not  use  this 
area  until  after  December  1.  To  address 
the  status  of  these  EPP  geese,  the 
Service  proposes  a  bag  limit  of  3  birds 
until  November  30,  and  1  bird  thereafter 
for  this  area  (Power  Plant  Area)  in  Grant 
County,  South  Dakota.  This  would  be  a 
reduction  from  the  2-bird  daily  bag  limit 
last  year. 

The  Service  concurs  with  the  Central 
Flyway  Council's  recommendation  for  a 
boundary  modification  in  Nebraska. 

Regarding  the  Central  Flyway 
Coimcil's  recommendations  in  the  West 
Tier,  the  Service  concurs  with  the 
recommendation  for  a  change  in  the 
framework  closing  date  for  dark  geese 


from  January  31  to  the  Sunday  nearest 
February  15;  however,  the  Service  does 
not  support  the  change  in  the 
possession  limit  from  twice  to  three 
times  the  daily  bag  limit.  The  Service 
maintains  a  general  practice  of  setting 
possession  limits  for  all  migratory  game 
birds  as  twice  the  daily  bag  limit 
throughout  the  conterminous  U.S.,  with 
the  only  exceptions  for  light  geese  and 
under  certain  circumstances  for  Canada 
geese,  where  harvest  quotas  are  in  place. 
Attempts  to  encourage  hunter 
participation  by  increasing  possession 
limits  have  not  been  shown  to  be 
eflective,  and  changes  in  the  general 
approach  of  altering  possession  limits 
would  result  in  law  enforcement 
concerns.  The  Service  does  support  the 
expansion  of  New  Mexico's  Middle  Rio 
Grande  Valley  dark  goose  zone. 

The  Service  conaus  with  the  Pacific 
Flyway  Council  and  California's 
recommendations. 

C.  Special  Late  Seasons 

Council  Recommendations:  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Coimcil 
recommended  that  the  Service  work 
closely  with  the  Council's  Technical 
Section  in  evaluating  the  cimiulative 
effects  that  special  seasons  may  have  on 
non-target  populations. 

Written  Comments:  The  Himiane 
Society  opposed  special  late  seasons 
targeting  resident  geese.  They  believe 
that  such  hunts  fail  to  target  the 
populations  ostensibly  responsible  for 
conflicts  with  himians  and  as  such  are 
ineffective. 

Service  Response:  The  Service 
concurs  with  the  Council 
recommendation  and  will  work  with  the 
Council's  Technical  Section  as 
requested. 

Regarding  the  HSUS's  comment  that 
such  hunts  fail  to  target  specific 
populations,  we  recognize  the  problems 
caused  by  increasing  populations  of 
resident  geese  and  the  continuing 
concern  for  the  status  of  certain 
migratory  flocks.  However,  as  we  have 
stated  previously,  we  remain  committed 
to  focusing  these  special  seasons  on 
locally-breeding  and/or  injurious 
Canada  goose  populations.  The  Service 
and  the  Flyway  Councils  have 
cooperatively  reviewed  and  structured 
these  special  seasons  to  accomplish  that 
objective  while  protecting  migratory 
flocks.  We  do  not  wish  to  increase  the 
composition  of  migrants  in  the  harvest 
beyond  that  which  is  currently 
identified  in  the  criteria  for  these 
seasons. 


5.  White-fronted  Geese 

Council  Recommendations:  The 
Central  Flyway  Council 
recommendations  regarding  dark  geese 
in  the  West  Tier  involve  white-fronted 
geese  (see  item  4.  Canada  Geese).  For 
the  East  Tier,  the  Council  recommended 
a  season  of  72  days  with  a  daily  bag 
limit  of  2  white-fronted  geese,  or  a 
season  of  86  days  with  a  daily  bag  limit 
of  1  white-fronted  goose. 

Service  Response:  The  Service 
concurs  with  the  recommendation. 

7.  Snow  and  Ross'  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recoirmiended 
an  increase  in  the  daily  bag  limit  to  IS, 
a  possession  limit  of  45,  shooting  hours 
ending  one-half  hour  after  simset,  and 
the  use  of  electronic  calling  devices 
when  other  seasons  are  closed.  The 
Council  requested  that  these  changes  in 
basic  regulations  be  implemented  as 
soon  as  legally  possible. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  liberalization  of 
daily  bag  limits,  possession  limits, 
tagging  requirements,  shooting  hours, 
and  hunting  methods  (electronic  calls 
and  implugged  guns)  for  light  geese, 
following  the  close  of  the  other 
waterfowl  seasons  in  an  area,  to  help 
reduce  the  population  size  of  snow 
geese. 

The  Central  Flyway  Coimcil 
recommended  a  light  goose  hunting 
season  of  107  days,  with  a  daily  bag 
limit  of  20  and  a  possession  limit  of  80. 
The  Council  also  recommended  no  limit 
on  the  number  of  splits  or  zones  within 
a  season.  For  the  Rainwater  Basin  area 
of  Nebraska,  the  Coimcil  recommended 
that  the  Service  eliminate  the  use  of 
refuges  and  alternate-day  himting  for 
snow  geese  during  the  spring  migration 
period.  The  Council  furfiier 
recommended  that  the  Service  develop 
a  proposed  rule  to  amend  the  portions 
of  50  CFRpart  20  pertaining  to  the 
methods  of  taking  hght  geese  including 
the  use  of  electronic  calls,  live  decoys  r 
and  other  techniques  in  the  Central 
Flyway- States  during  regular  hunting 
seasons  when  other  seasons  are  closed 
and  prior  to  March  10,  with  the  goal  of 
having  those  changes  in  place  prior  to 
the  begiiming  of  the  1999-2000  light 
goose  season. 

Written  Comments:  The  Nebraska 
Game  and  Parks  Commission  provided 
an  alternative  to  the  proposed 
frameworks  for  the  hunting  of  light 
geese  during  the  late-winter  period  in 
the  Rainwater  Basin  Area.  This 
alternative  includes  a  four-year  study 
proposal  and  hunt  strategy  that  would 
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have  an  alternating  open/closed 
approach  for  the  western  half  of  the 
area,  i.e.  in  1999  the  western  portion 
would  be  closed,  in  2000  the  entire  area 
would  be  open,  in  2001  the  western 
portion  would  be  closed,  and  finally  in 
2002  the  entire  area  would  again  be 
open. 

The  Wildlife  Management  Institute 
(WMIj  supported  the  increase  of  the 
light  goose  daily  bag  limit  to  20  with 
elimination  of  the  possession  limit. 
WMI  believes  that  a  daily  bag  limit  of 
20  is  preferable  to  larger  bag  limits  or 
elimination  of  bag  limits. 

The  HSUS  believes  that  the  proposed 
bag  limits  for  snow  geese  are  too  high, 
devaluing  the  birds. 

An  individual  from  North  Dakota 
recommended  all-day  hunting  for  Ught 
geese  in  North  Dakota,  no  bag  limits, 
and  discontinuation  of  the  3-shotgun 
shell  restriction. 

Service  Response:  The  Service 
concurs  with  the  recommendation  for  a 
change  in  the  daily  bag  limit  for  light 
geese  from  10  to  20;  but  does  not 
support  the  recommended  change  in  the 
possession  limit  from  40  to  80.  Upon 
review,  the  Service  believes  that 
possession  limits  for  light  geese  are  no 
longer  a  useful  management  tool  and 
proposes  to  eliminate  the  possession 
limit. 

The  Service  does  not  support  the 
recommendation  for  use  of  unlimited 
splits  during  light  goose  seasons.  In 
1997,  the  Service  allowed  an  increase 
from  2  to  3  season  segments  for  geese  in 
all  four  Flyways.  This  increase  resulted 
in  a  more  consistent  use  of  split-season 
options  among  all  Flyways.  In  addition, 
within  any  established  season,  a  State 
may  also  designate  certain  days  as  non- 
himt  days,  if  that  hunt  strategy  is 
desired.  The  use  of  zoning  for  light 
geese  remains  a  management  tool  that  is 
currently  not  contained  by  specific 
guidelines  for  use  by  a  State.  The 
Service  believes  that  the  current  ability 
to  divide  a  107-day  season  into  3 
segments  with  the  unlimited  use  of 
zones  provides  adequate  flexibility  for 
States  to  set  seasons  for  light  geese. 

The  Service  does  not  support  the 
Central  Flyway  Council's  proposal  to 
eliminate  the  use  of  refuges  and 
alternate  day  hunting  for  Ught  geese 
during  the  late  winter-early' spring 
migration  period  in  Nebraska's 
Rainwater  Basin  area.  The  Service 
continues  to  have  concerns  about 
potential  negative  impacts  on  other    - 
migratory  birds  caused  by  light  goose 
hunting  during  this  period.  The 
Council's  current  proposal  would  result 
in  a  termination  of  the  experimental 
late-winter  hunting  strategy  and 
evaluation  proposed  by  the  Council  in 


1997  and  supported  by  the  Service. 
Finally,  the  Council's  current  proposal 
contains  no  evaluation  component  and 
has  the  potential  to  concentrate  birds 
even  more  than  with  the  experimental 
approach,  contrary  to  the  Council's  and 
Service's  objective  of  reducing  light 
goose  concentrations  in  the  area. 

Although  the  Service  supports 
continuation  of  the  experimental 
approach  initiated  in  February,  1998,  to 
evaluate  the  impacts  of  Ught  goose 
hunting  on  northern  pintails,  white- 
fronted  geese,  and  light  geese  and  to 
investigate  the  influence  of  hunting  on 
the  incidence  of  avian  cholera.  The 
Service  is  prepared  to  cooperate  with 
the  Nebraska  Game  and  Parks 
Commission  to  develop  a  mutually 
acceptable,  multi-year  experimental 
approach  to  hunting  light  geese  in  this 
internationally  significant  migration 
area.  The  Service  believes  that 
information  gained  from 
experimentation  is  critical  to  the 
development  of  a  strategy  that  wrill 
contribute  to  reducing  the  abundance  of 
the  mid-continent  light  goose  species 
while  minimizing  the  negative  impacts 
to  other  migratory  birds. 

The  study  proposal  submitted  by  the 
Nebraska  Game  and  Parks  Commission 
has  not  been  fully  evaluated  at  this  time, 
but  Service  staff  will  work  with 
representatives  from  the  Nebraska  Game 
and  Parks  Commission  and  research 
biologists  from  the  U.S.  Geological 
Survey's  Biological  Resources  Division 
in  design  of  an  acceptable  research 
proposal  for  Nebraska's  Rainwater  Basin 
Area.  The  Service  believes  that  a  multi- 
year  strategy  must  contain  an  evaluation 
component  that  facilitates  the  most 
powerful  statistical  analyses  for  testing 
effects  of  hunting  and  a  valid  test  for 
hunting-by-region  interaction.  Specific 
effects  of  hunting  on  body  condition, 
nutrient-reserve  dynamics,  time-activity 
budgets,  and  daily  energy  expenditiue 
of  lesser  snow  geese,  greater  white- 
fronted  geese,  and  northern  pintails 
should  be  Investigated  in  this 
evaluation.  Where  possible  the  hunt 
strategy  should  also  allow  for  evaluation 
of  the  influence  of  himting  on  the 
incidence  of  avian  cholera.  If  a  mutually 
acceptable  and  funded  study  can  be 
designed  by  December  1, 1998,  the 
Service  would  allow  this  strategy  to  be 
implemented  during  late  winter-early 
spring  of  1999. 

Further,  the  Service  does  not  support 
the  recommendation  to  hunt  snow  geese 
after  siuiset  because  of  the  problems 
involving  incidental  take  of  non-target 
species,  retrieving  crippled  or  downed 
birds,  disturbance  to  roosting  sites  for 
other  waterfowl,  and  potential  safety 


problems  created  by  the  increasing 
darkness. 

The  Service  acknowledges  the 
Councils'  requests  that  would  require  a 
change  in  the  basic  regulation  contained 
in  the  50  Code  of  Federal  Regulations 
part  20.  Such  changes  are  beyond  the 
scope  of  annual  regulation  changes 
addressed  in  this  document.  In  the 
coming  year,  the  Service  will  consider 
this  request  and  will  explore 
opportunities  to  initiate  a  process  to 
evaluate  changes  in  the  basic 
regulations  for  the  hunting  of  light  geese 
when  other  season  are  closed,  if  staff 
time  becomes  available. 

8.  Swans 

Written  Comments:  The  HSUS 
requested  that  the  Service  close  swan 
hunting  seasons  in  Utah,  Nevada,  and 
the  Pacific  Flyway  portion  of  Montana, 
citing  that  these  seasons  threatened 
trumpeter  swans. 

Service  Response:  The  Service  would 
refer  the  HSUS  to  our  detailed  response 
in  the  September  27, 1995,  Federal 
Register  (60  FR  50042)  concerning  the 
establishment  of  a  general  swan  season. 
Enhancing  Rocky  Moimtain  Population 
trumpeter  swan  range  expansion  while 
retaining  most  aspects  of  timdra  swan 
hunting  were  covered  in  detail  in  our 
1995  Environmental  Assessment 
"Proposal  to  Establish  General  Swan 
Seasons  in  Parts  of  the  Pacific  Flyway 
for  the  1995-99  Seasons"  (August  1995) 
which  compares  various  alternative 
strategies  for  reconciling  conflicting 
swan  management  strategies.  Copies  are 
available  from  the  Service  at  the  address 
indicated  luider  the  caption  ADDRESSES. 

10.  Coots 

Written  Comments:  The  HSUS 
believes  that  the  bag  limits  for  coots  are 
too  high,  devaluing  the  birds. 

Service  Response:  Available 
information  indicates  that  harvest 
pressure  on  coots  is  relatively  Ught  and 
there  is  no  evidence  to  suggest  the 
frameworks  provided  are  not 
appropriate. 

10.  Moorhens  and  Gallinules 

Written  Comments:  The  HSUS 
beUeves  that  the  bag  Umits  for  moorhens 
and  gallinules  are  too  high,  devaluing 
the  birds. 

Service  Response:  Available 
information  indicates  that  harvest 
pressure  on  these  birds  is  relatively  light 
and  there  is  no  evidence  to  suggest  the 
frameworks  provided  are  not 
appropriate. 
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23.  Other 

A.  Compensatory  Days 

Written  Comments:  The  HSUS 
opposes  granting  compensatory  days  in 
those  Atlantic  Flyway  states  where 
Sunday  hunting  is  prohibited.  The 
HSUS  believes  that  hunters  in  those 
States  should  work  for  the  passage  of 
legislation  to  change  State  law  regarding 
Sunday  closures  rather  than  requesting 
that  the  Service  compensate  them. 

Service  Response:  In  1995,  the  Service 
committed  to  working  with  the  Atlantic 
Flyway  Council  to  review  and  better 
clarify  the  issue  of  compensatory  days 
for  those  States  prohibiting  Sunday 
hunting  in  an  attempt  to  resolve  this 
long-standing  issue.  In  the  past,  the 
Service  had  maintained  the  policy  that 
this  problem  was  an  individual  State 
issue,  to  be  resolved  by  each  State 
removing  their  self-imposed  restrictions. 
However,  recognizing  the  difficulties 
involved  with  changing  State  law,  the 
Service  was  sympatbetic  to  the  loss  of 
hunting  opportimity  that  results  from 
the  existing  prohibitions  on  Sunday 
hunting.  A  1997  Service  assessment 
suggested  that  compensatory  days  for 
Sunday  closures  would  result  in  a  slight 
increase  in  the  harvest  rates  of  mallards 
breeding  in  eastern  Canada  and  the 
northeastern  U.S.,  which  would  be 
accompanied  by  a  small  decrease  in 
average  breeding  population  size.  A 
similar  effect  was  expected  on  other 
species.  Thus,  after  examining  the 
various  technical  and  policy  concerns, 
the  Service  believed  that  any  additional 
harvest  impacts  could  be  adjusted  by 
changing  regulatory  frameworks  where 
needed  and  that  various  administrative 
and  procedural  concerns  could  be 
managed.  Thus,  during  the  1997-98 
hunting  season,  the  Service  offered 
compensatory  days  to  States  in 
accordance  to  the  following  guidelines: 
(1)  Only  States  in  the  Atlantic  Flyway 
that  prohibit  Sunday  hunting  Statewide 
by  State  law  prior  to  1997  were  eligible 
(Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New  Jersey, 
North  Carolina,  Pennsylvania,  Virginia, 
and  West  Virginia);  (2)  All  Sundays 
would  be  closed  to  all  take  (including 
extended  falconry)  of  migratory 
waterfowl  (including  mergansers  and 
coots)  by  Federal  rulemaking.  Other 
migratory  game  species  would  not  be 
eligible  for  compensatory  days;  (3) 
Season  days  must  run  consecutively 
within  prescribed  framework  dates  and 
season  length,  excluding  the  Sunday 
closure,  and  conform  to  existing  split- 
season  criteria.  Total  season  days 
(including  extended  falconry)  must  not 
exceed  107  days.  The  Service  sees  no 
compelling  reason  to  change  this  policy 


and,  therefore,  will  continue  to  offer 
compensatory  days  to  those  States  in  the 
Atlantic  Flyway  that  meet  the  above 
outlined  conditions/guidelines. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  docimient,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
HunUng  of  Migratory  Birds  (FSES  88- 
14)."  filed  with  EPA  on  June  9, 1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16, 1988, 
Federal  Register  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18, 1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Endangered  Species  Act  Considerations 

As  in  the  past,  the  Service  designs 
hunting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  have  been  conducted  to 
ensure  that  actions  resulting  from  these 
regulatory  proposals  will  not  likely 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitat. 
Findings  from  these  consultations  are 
included  in  a  biological  opinion  and 
may  cause  modification  of  some 
regulatory  measures  previously 
proposed.  The  final  frameworks  reflect 
any  modifications.  The  Service's 
biological  opinions  resulting  from  its 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  in  the  Service's  Division  of 
Endangered  Species  and  MBMO,  at  the 
address  indicated  imder  the  caption 
ADDRESSES. 

Regulatory  Flexibility  Act 

In  the  March  20, 1998,  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act.  One 
measure  was  to  update  the  1996  Small 
Entity  Flexibility  Analysis  (Analysis) 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  1996  Analysis 
estimated  that  migratory  bird  hunters 
would  spend  between  $254  and  $592 
million  at  small  businesses.  The  Service 
has  updated  the  1996  Analysis  with 
information  from  the  1996  National 
Hunting  and  Fishing  Survey. 
Nationwide,  the  Service  now  estimates 
that  migratory  bird  hunters  will  spend 
between  $429  and  $1,084  million  at 


small  businesses  in  1998.  Copies  of  the 
1998  Analysis  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management. 

Executive  Order  (E.G.)  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
E.0. 12866. 

E.0. 12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  The  Service  invites 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  the  Service  do 
to  make  the  rule  easier  to  understand? 
Send  a  copy  of  any  comments  that 
concern  how  this  rule  could  be  made 
easier  to  understand  to:  Office  of 
Regulatory  Affairs.  Department  of  the 
Interior,  Room  7229, 1849  C  Street. 
N.W..  Washington.  D.C.  20240. 
Comments  may  also  be  e-mailed  to: 
Exsec@ios.doi.gov. 

Congressional  Review 

In  accordance  with  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  8).  this 
rule  has  been  submitted  to  Congress  and 
has  been  declared  major.  Because  this 
rule  establishes  hunting  seasons,  this 
rule  qualifies  for  an  exemption  imder  5 
U.S.C.  808(1);  therefore,  the  Department 
determines  that  this  rule  shall  take 
effect  immediately. 

Paperwork  Reduction  Act 

The  Service  examined  these 
regulations  under  the  Paperwork 
Reduction  Act  of  1995.  The  various 
recordkeeping  and  reporting 
requirements  imposed  under  regulations 
established  in  50  CFR  Part  20.  Subpart 
K.  are  utilized  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  the 
information  collection  requirements  of 
the  Migratory  Bird  Harvest  Information 
Program  have  been  approved  by  OMB 
and  assigned  clearance  number  1018- 
0015  (expires  09/30/2001).  This 
information  is  used  to  provide  a 
sampling  frame  for  volimtary  national 
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surveys  to  improve  Service  harvest 
estimates  for  all  migratory  game  birds  in 
order  to  better  manage  these 
populations.  The  Service  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

CiTil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  ndes  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  The  Service  annually  prescribes 
frameworks  from  which  die  States  make 
selections  and  employs  guidelines  to 
establish  special  regiilations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  irova.  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regidation.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 


governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

GoTemment-to-GoTemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  himting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  conunent  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  established  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  would  have  insufficient  time 
to  select  season  dates  and  limits;  to 
commimicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their 
decisions.  Therefore,  the  Service,  under 
authority  of  the  Migratory  Bird  Treaty 
Act  (July  3, 1918),  as  amended,  (16 
U.S.C.  703-711),  prescribes  final 
frameworks  setting  forth  the  species  to 
be  himted,  the  daily  bag  fuid  possession 
limits,  the  shooting  hoius.  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
frt>m  which  State  conservation  agency 
officials  will  select  hunting  season  dates 
and  other  options.  Upon  receipt  of 
season  and  option  selections  from  these 
officials,  the  Service  will  publish  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  conterminous  United  States  for  the 
1998-99  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  die  Administrative 
Procedure  Act,  and  these  alternatives 
will,  therefore,  take  effect  immediately 
upon  publication. 


List  of  Subjects  in  50  CFR  Part  20 

Ex{K)rts,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1998-99  hunting 
season  are  authorized  imder  16  U.S.C. 
703-712  and  16  U.S.C.  742  a-j. 

Dated:  September  18. 1998. 
Donald  J.  Bany, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Pailcs. 

Final  Regidations  Frameworks  for 
1998-99  Late  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Department  has  approved  frameworks 
for  season  lengths,  shooting  hours,  bag 
and  possession  limits,  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots 
between  the  dates  of  September  1, 1998, 
and  March  10, 1999. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  frt)m  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Flywa3rs  and  Management  Units 

Waterfowl  Flyways 

Atlantic  Flyway — includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina.  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Mississippi  Flyway — includes 
Alabama,  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Lovusiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin. 

Central  Flyway — includes  Colorado 
(east  of  the  Continental  Divide),  Kansas, 
Mcmtana  (Counties  of  Blaine,  Carbon. 
Feigus.  Judith  Basin,  Stillwater, 
Sweetgrass,  Wheatland,  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
the  Jicarilla  Apache  Indian  Reservation), 
North  Dakota.  Oklahoma,  South  Dakota. 
Texas,  and  Wyoming  (east  of  the 
Continental  EKvide). 

Pacific  Flyway — includes  Alaska, 
Arizona,  California,  Idaho,  Nevada, 
Oregon,  Utah,  Washington,  and  those 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming  not  included  in 
the  Central  Flyway. 
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Management  Units 

High  Plains  Mallard  Management 
Unit — roughly  defined  as  that  portion  of 
the  Central  Fljrway  which  lies  west  of 
the  100th  meridian. 

Definitions:  For  the  purpose  of 
hunting  regulations  listed  below,  the 
collective  terms  "dark"  and  "light" 
geese  include  the  following  species: 

Dark  geese — Canada  geese,  white- 
fronted  geese,  brant,  and  all  other  goose 
species  except  light  geese. 

Light  geese — snow  (including  blue) 
geese  and  Ross'  geese. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  related  to  late- 
season  regulations  are  contained  in  a 
later  portion  of  this  document. 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  Flyway. 

Compensatory  Days  in  the  Atlantic 
Flyway:  In  the  Atlantic  Flyway  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New  Jersey, 
North  Carolina,  Pennsylvania,  Virginia, 
and  West  Virginia,  where  Sunday 
hunting  is  prohibited  statewide  by  State 
law,  all  Sundays  are  closed  to  all  take 
of  migratory  waterfowl  (including 
mergansers  and  coots). 

Atlantic  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Himting  Seasons  and  Duck  Limits:  60 
days  and  daily  bag  limit  of  6  ducks, 
including  no  more  than  4  mallards  (2 
hens),  4  scaup,  1  black  duck,  1  pintail, 
1  mottled  duck,  1  fulvous  whistling 
duck,  2  wood  ducks,  2  redheads,  1 
canvasback,  and  4  scoters. 

Closures:  The  season  on  harlequin 
ducks  is  closed. 

Sea  Ducks:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  States . 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  are  part  of  the 
regular  duck  season  daily  bag  (not  to 
exceed  4  scoters)  and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  meiganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots.  - 

-  Lake  Champlain  Zone,  New  York:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont. 

Zoning  and  Split  Seasons:  Delaware, 
Florida,  Georgia,  Maryland,  North 


Carolina,  Rhode  Island,  South  Carolina, 
and  Virginia  may  split  their  seasons  into 
three  segments;  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania, 
Vermont,  and  West  Virginia  may  select 
hunting  seasons  by  zones  and  may  split 
their  seasons  into  two  segments  in  each 
zone. 

Canada  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  Specific  regulations  for  Canada 
geese  are  shown  below  by  State.  The 
Canada  goose  season  is  suspended 
throughout  a  major  portion  of  the 
Flyway  except  as  noted.  Unless 
specified  otherwise,  seasons  may  be 
split  into  two  segments. 

Connecticut:  Statewide,  except  for 
Hartford  and  Litchfield  Counties  west  of 
the  Connecticut  River,  a  40-day  season 
may  be  held  between  October  1  and 
December  15  with  a  daily  bag  of  2.  A 
special  experimental  season  may  be 
held  in  the  South  Zone  between  January 
15  and  February  15,  with  5  geese  per 
day. 

Florida:  A  70-day  season  may  be  held 
between  November  15  to  February  15, 
with  5  geese  per  day. 

Georgia:  In  specific  areas,  a  70-day 
season  may  be  held  between  November 
15  and  February  15,  with  a  limit  of  5 
Canada  geese  per  day. 

Maine:  A  40-day  season  may  be  held 
Statewide  between  October  1  and 
December  15  with  a  daily  bag  of  2. 

Maryland:  In  designated  areas,  a  40- 
day  season  may  be  held  between 
November  15  to  January  14,  with  2  geese 
per  day.  An  experimental  season  in 
designated  areas  of  western  Maryland 
may  be  held  from  January  15  to 
February  15,  with  5  geese  per  day. 

Massachusetts:  In  the  Central  Zone 
and  a  portion  of  the  Coastal  Zone  a  40- 
day  season  may  be  held  between 
October  1  to  December  15  with  a  daily 
bag  of  2,  and  a  special  season  may  be 
held  fit)m  January  15  to  February  15, 
with  5  geese  per  day. 

New  Hampshire:  A  40-day  season 
may  be  held  statewide  between  October 
1  and  December  15  with  a  daily  bag  of 
2. 

New  Jersey:  An  experimental  season 
may  be  held  in  designated  areas  of 
North  and  South  New  Jersey  from 
January  15  to  February  15,  with  5  geese 
per  day. 

New  York:  In  designated  areas,  a  70- 
day  season  may  be  held  between 
November  15  and  January  30,  with  2 
geese  per  day.  In  the  Long  Island  Zone, 
a  40-day  season  may  be  held  between 
October  1  and  December  31  with  a  daily 
bag  of  2.  An  experimental  season  may 
be  held  between  January  15  and 


February  15,  with  5  geese  daily  in 
designated  areas  of  Chemung,  Delaware, 
Tioga,  Broome,  Sullivan,  Westchester, 
Nassau,  Suffolk,  Orange,  Dutchess, 
Putnam,  and  Rockland  Counties. 

North  Carolina:  A  46-day  season  may 
be  held  between  October  1  and 
November  15,  with  2  geese  per  day 
Statewide,  except  for  the  Northeast 
Himt  Unit  and  Northampton  Coimty. 

Pennsylvania:  In  designated  areas,  a 
40-day  season  may  be  held  between 
November  15  to  January  14,  with  2  geese 
per  day.  In  Erie,  Mercer,  and  Butler 
Counties,  a  70-day  season  may  be  held 
between  October  1  and  January  31,  with 
2  geese  per  day.  In  Crawford  County,  a 
35-day  season  may  be  held  between 
October  1  and  January  20,  with  1  goose 
per  day.  An  experimental  season  may  be 
held  in  the  designated  areas  of  western 
Pennsylvania  fi-om  January  15  to 
February  15  with  5  geese  per  day. 

Rhode  Island:  A  40-day  season  may  be 
held  between  October  1  and  December 
15  with  a  daily  bag  of  2.  An 
experimental  season  may  be  held  in  a 
designated  area  fi-om  January  15  to 
February  15,  with  5  geese  per  day, 

South  Carolina:  In  designated  areas,  a 
70-day  season  may  be  held  during 
November  15  to  February  15,  with  a 
daily  bag  limit  of  5  birds. 

Virginia:  In  designated  areas,  a  40-day 
season  may  be  held  between  November 
15  to  January  14,  with  2  geese  per  day. 
An  experimental  season  may  be  held 
between  January  15  to  February  15,  with 
5  geese  per  day,  in  all  areas  west  of 
Interstate  95. 

West  Virginia:  a  70-day  season  may  be 
held  between  October  1  and  January  31, 
with  3  geese  per  day. 

Light  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  107-day 
season  between  October  1  and  March 
10,  with  15  geese  per  day  and  no 
possession  limit.  States  may  split  their 
seasons  into  three  segments. 

Brant 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  a  50-day 
season  between  (Dctober  1  and  January 
20,  with  2  brant  per  day.  States  may 
split  their  seasons  into  two  segments. 

Mississippi  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (October  3)  and  the 
Simday  nearest  January  20  (January  17). 

Hunting  Seasons  and  Duck  Limits:  60 
days  with  a  daily  bag  limit  of  6  ducks, 
including  no  more  than  4  mallards  (no 
more  than  2  of  which  may  be  females). 
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3  mottled  ducks,  1  black  duck,  1  pintail, 
2  wood  ducks,  1  canvasback,  and  2 
redheads. 

Merganser  Limits:  The  daily  bag  limit 
is  5,  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Alabama, 
Illinois,  Indiana,  Iowa.  Kentucky, 
Louisiana,  Michigan.  Mississippi, 
Missouri,  Ohio,  Tennessee,  and 
Wisconsin  may  select  hunting  seasons 
by  zones. 

In  Alabama,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Mississippi,  Ohio, 
Tennessee,  and  Wisconsin,  the  season 
may  be  split  into  two  segments  in  each 
zone. 

In  Minnesota  and  Arkansas,  the 
season  may  be  split  into  three  segments. 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 
Mississippi  Flyway  Council  and  U.S. 
Fish  and  Wildlife  Service  approval,  and 
a  3-year  evaluation,  by  each 
participating  State. 

Season  Lengths,  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
geese  not  to  exceed  70  days  for  dark 
geese  between  the  Saturday  nearest 
October  1  (October  3)  and  January  31, 
and  107  days  for  light  geese  between  the 
Saturday  nearest  October  1  (October  3) 
and  March  10.  The  daily  bag  limit  is  20 
light  geese.  2  white-fronted  geese,  and  2 
brant.  There  is  no  possession  limit  for 
light  geese.  Specific  regulations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  are  shown 
below  by  State. 

Alabama:  In  the  Southern  James  Bay 
Population  (SJBP)  Goose  Zone,  the 
season  for  Canada  geese  may  not  exceed 
35  days.  Elsewhere,  the  season  for 
Canada  geese  may  extend  for  70  days  in 
the  respective  duck-hunting  zones.  The 
daily  bag  limit  is  2  Canada  geese. 

Arkansas:  The  season  for  Canada 
geese  may  extend  for  23  days  in  the  East 
Zone  and  16  days  in  the  West  Zone.  In 
both  zones,  the  season  may  extend  to 
February  15.  The  daily  bag  limit  is  2 
Canada  geese.  In  the  remainder  of  the 
State,  the  season  for  Canada  geese  is 
closed.  For  white-fronted  geese,  the 
season  may  extend  to  Februan^  15. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
40,800  birds.  Limits  are  1  Canada  goose 
daily  and  10  in  possession,  except  for 
the  last  14  days  in  each  zone,  when  the 
limit  is  2  Canada  geese  daily. 

(a)  North  Zone — ^The  season  for 
Canada  geese  will  close  after  67  days  or 
when  5,600  birds  have  been  harvested 


in  the  Northern  Illinois  Quota  Zone, 
whichever  occurs  first.  The  season  may 
be  split  into  3  segments. 

(bj  Central  Zone — ^The  season  for 
Canada  geese  will  close  after  67  days  or 
when  7,100  birds  have  been  harvested 
in  the  Central  Illinois  Quota  Zone, 
whichever  occurs  first.  The  season  may 
be  split  into  3  segments. 

(c)  South  Zone — The  harvest  of 
Canada  geese  in  the  Southern  Illinois 
and  Rend  Lake  Quota  Zones  will  be 
limited  to  13,100  and  2,300  birds, 
respectively.  The  season  for  Canada 
geese  in  each  zone  will  close  after  67 
days  or  when  the  harvest  limit  has  been 
reached,  whichever  occurs  first.  In  the 
Southern  Illinois  Quota  Zone,  if  any  of 
the  following  conditions  exist  after 
December  20,  the  State,  after 
consultation  with  the  Service,  will  close 
the  season  by  emergency  order  with  48 
hours  notice: 

(1)  Average  body  weights  of  adult 
female  geese  less  Uian  3,200  grams  as 
measured  from  a  weekly  sample  of  a 
minimum  of  50  geese. 

(2)  Starvation  or  a  major  disease 
outbreak  resulting  in  observed  mortality 
exceeding  5,000  birds  in  10  days,  or  a 
total  mortality  exceeding  10,000  birds. 

In  the  remainder  of  the  South  Zone, 
the  season  may  extend  for  67  days  or 
until  both  the  Southern  Illinois  and 
Rend  Lake  Quota  Zones  have  been 
closed,  whichever  occurs  first. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
10,500  birds.  The  daily  bag  Umit  is  2 
Canada  geese. 

(a)  Posey  County — ^The  season  for 
Canada  geese  will  close  after  66  days  or 
when  the  Canada  goose  harvest  at  the 
Hovey  Lake  Fish  and  Wildlife  Area 
exceeds  760  birds,  whichever  occurs 
first. 

(b)  North  Zone — The  season  for 
Canada  geese  may  extend  for  51  days, 
except  in  the  SJBP  Zone,  where  the 
season  may  not  exceed  35  days. 

(c)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
56  days. 

Iowa:  The  season  may  extend  for  70 
days.  The  daily  bag  limit  is  2  Canada 
geese  through  October  31  and  1  Canada 
goose  thereafter,  except  in  the  South 
Zone  where  the  daily  bag  limit  is  2 
Canada  geese  beginning  December  1. 

Kentucky 

(a)  Western  Zone — The  season  for 
Canada  geese  may  extend  for  50  days 
(65  days  in  Fulton  County),  and  the 
harvest  will  be  limited  to  9,000  birds.  Of 
the  9,000-bird  quota,  5,800  birds  will  be 
allocated  to  the  Ballard  Reporting  Area 
and  1,800  birds  will  be  allocated  to  the 
Henderson/Union  Reporting  Area.  If  the 


quota  in  either  reporting  area  is  reached 
prior  to  completion  of  the  50-day 
season,  the  season  in  that  reporting  area 
will  be  closed.  If  this  occurs,  the  season 
in  those  counties  and  portions  of 
counties  outside  of.  but  associated  with, 
the  respective  reporting  area  (listed  in 
State  regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  50  days  (65  days  in  Fulton  County). 
The  season  in  Fulton  County  may 
extend  to  February  15.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Pennyroyal/Coalfield  Zone — The 
season  may  extend  for  35  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State — The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana:  The  season  for  Canada 
geese  may  extend  for  9  days.  During  the 
season,  the  daily  bag  limit  for  Canada 
and  white- fronted  geese  is  2,  no  more 
than  1  of  which  may  be  a  Canada  goose. 
Hunters  participating  in  the  Canada 
goose  season  must  possess  a  special 
permit  issued  by  the  State.  The  season 
for  white-fronted  geese  may  extend  to 
February  15. 

Michigan:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
22.900  birds.  The  framework  opening 
date  for  all  geese  is  September  19. 

(a)  North  Zone — If  the  season  for 
Canada  geese  opens  September  19,  it 
may  extend  for  16  days.  If  the  season 
opens  October  3  or  later,  it  may  extend 
for  7  days.  The  daily  bag  limit  is  2 
Canada  geese. 

(b)  Middle  Zone — If  the  season  for 
Canada  geese  opens  September  19,  it 
may  extend  for  16  days.  If  the  season 
opens  October  3  or  later,  it  may  extend 
for  7  days.  The  daily  bag  limit  is  2 
Canada  geese. 

(c)  South  Zone. 

(1)  Allegan  County  GMU— The  season 
for  Canada  geese  will  close  after  21  days 
or  when  880  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(2)  Muskegon  Wastewater  GMU— The 
season  for  Canada  geese  will  close  after 
22  days  or  when  280  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(3)  Saginaw  County  GMU— The 
season  for  Canada  geese  will  close  after 
50  days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose. 

(4)  Tuscola/Huron  GMU— The  season 
for  Canada  geese  will  close  after  50  days 
or  when  750  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  1  Canada  goose. 

(5)  Remainder  of  South  Zone — If  the 
season  for  Canada  geese  opens 
September  19,  it  may  extend  for  16 
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days.  The  daily  bag  limit  is  2  Canada 
geese,  except  during  that  portion  of  the 
season  that  overlaps  the  duck  season, 
when  the  daily  bag  limit  is  one  Canada 
goose.  If  the  season  opens  October  3  or 
later,  it  may  extend  for  9  days  with  a 
daily  bag  limit  of  1  Canada  goose. 

(d)  Southern  Michigan  GMU — A 
special  Canada  goose  season  may  be 
held  between  January  9  and  February  7. 
The  daily  bag  limit  is  5  Canada  geese. 

(e)  Central  Michigan  GMU — An 
experimental  special  Canada  goose 
season  may  be  held  between  January  9 
and  February  7.  The  daily  bag  limit  is 
5  Canada  geese. 

Minnesota 

(a)  West  Zone. 

(1)  West  Central  Zone — The  season  for 
Canada  geese  may  extend  for  20  days.  In 
the  Lac  Qui  Parle  Zone,  the  season  will 
close  after  20  days  or  when  10,000  birds 
have  been  harvested,  whichever  occurs 
first.  Throughout  the  West  Central  Zone, 
the  daily  bag  limit  is  1  Canada  goose. 

(2)  Remainder  of  West  Zone — The 
season  for  Canada  geese  may  extend  for 
25  days.  The  daily  bag  limit  is  1  Canada 
goose. 

(b)  Northwest  Zone — ^The  season  for 
Canada  geese  may  extend  for  20  days. 
The  daily  bag  limit  is  1  Canada  goose. 

(c)  NtHlheast  Zone — The  season  for 
Canada  geese  may  extend  for  70  days. 
The  dailyyiag  limit  is  2  Canada  geese. 

(d)  Remainder  of  the  State — The 
season  for  ^nada  geese  may  extend  for 
70  days,  exc^t  in  the  Twin  Cities  Metro 
Zone  and  Olmsted  County,  where  the 
season  may  not  exceed  80  days.  The 
daily  bag  limit  is  1  Canada  goose  for  the 
first  30  days  of  the  season,  and  2  Canada 
geese  thereafter. 

(e)  Fergus  Falls/Alexandria  Zone — A 
special  Canada  goose  season  of  up  to  10 
days  may  be  held  in  December.  Ehiring 
the  special  season,  the  daily  bag  limit  is 
2  Canada  geese. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  limit  is  3  Canada  geese. 

Missouri 

(a)  Swan  Lake  Zone — ^The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  2  Canada  geese 
through  November  30.  and  1  Canada 
goose  thereafter. 

(b)  Schell-Osage  Zone — The  season 
for  Canada  geese  may  extend  for  40 
days.  The  daily  bag  limit  is  2  Canada 
geese  through  November  30,  and  1 
Canada  goose  thereafter. 

(c)  Remainder  of  the  State: 

(1)  North  Zone — The  season  for 
Canada  geese  may  extend  for  60  days, 
with  no  more  than  30  days  after 
November  30.  The  season  may  be  split 


into  3  segments,  provided  that  one 
segment  of  at  least  9  days  occurs  prior 
to  October  15.  The  daily  bag  limit  is  2 
Canada  geese. 

(2)  Middle  Zone — The  season  for 
Canada  geese  may  extend  for  60  days 
with  no  more  than  30  days  after 
November  30.  The  season  may  be  split 
into  3  segments,  provided  that  at  least 
one  segment  occurs  prior  to  December  1. 
The  daily  bag  limit  is  2  Canada  geese. 

(3)  South  Zone — The  season  for 
Canada  geese  may  extend  for  60  days. 
The  season  may  be  split  into  3 
segments,  provided  that  at  least  one 
segment  occurs  prior  to  December  1. 
The  daily  bag  limit  is  2  Canada  geese. 

Ohio:  The  season  may  extend  for  70 
days  in  the  respective  duck-hunting 
zones,  with  a  daily  bag  limit  of  2  Canada 
geese,  except  in  the  Lake  Erie  SJBP 
Zone,  where  the  season  may  not  exceed 
30  days  and  the  daily  bag  limit  is  1 
Canada  goose. 

Tennessee 

(a)  Northwest  Zone — The  season  for 
Canada  geese  will  close  after  65  days  or 
when  3,400  birds  have  been  harvested, 
whichever  occurs  first.  The  season  may 
extend  to  February  15.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Southwest  Zone — ^The  season  for 
Canada  geese  may  extend  for  50  days, 
and  the  harvest  will  be  limited  to  400 
birds.  The  daily  bag  limit  is  2  Canada 
geese. 

(c)  Kentucky/Barkley  Lakes  Zone — 
The  season  for  Canada  geese  will  close 
after  50  days  or  when  1,800  birds  have 
been  harvested,  whichever  occurs  first. 
All  geese  harvested  must  be  tagged.  The 
daily  bag  limit  is  2  Canada  geese.  In  lieu 
of  the  quota  and  tagging  requirement 
above,  the  State  may  select  either  a  50- 
day  season  with  a  1-bird  daily  bag  limit 
or  a  35-day  season  vdth  a  2-bird  daily 
bag  limit  for  this  Zone. 

(d)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be  limited 
to  32,500  birds. 

(a)  Horicon  Zone — ^The  fimnework 
opening  date  for  all  geese  is  September 
19.  The  harvest  of  Canada  geese  is 
limited  to  15,500  birds.  The  season  may 
not  exceed  86  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  1  Canada  goose  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(b)  Collins  Zone — ^The  fi-amework 
opening  date  for  all  geese  is  September 
19.  The  harvest  of  Canada  geese  is 
limited  to  500  birds.  The  season  may 
not  exceed  68  days.  All  Canada  geese 


harvested  must  be  tagged.  The  daily  bag 
limit  is  1  Canada  goose  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(c)  Exterior  Zone — ^The  ftamework 
opening  date  for  all  geese  is  October  3. 
The  harvest  of  Canada  geese  is  limited 
to  12,000  birds,  with  500  birds  allocated 
to  the  Mississippi  River  Subzone.  The 
season  may  not  exceed  49  days,  except 
in  the  Mississippi  River  Subzone,  where 
the  season  may  not  exceed  70  days.  The 
daily  bag  limit  is  1  Canada  goose.  In  that 
portion  of  the  Exterior  Zone  outside  the 
Mississippi  River  Subzone,  the  progress 
of  the  harvest  must  be  monitored,  and 
the  season  closed,  if  necessary,  to 
ensuire  that  the  harvest  does  not  exceed 
12,000  birds. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
imder  special  agricultural  permits. 

Quota  Zone  Closures:  When  it  has 
been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Northern 
Illinois,  Central  IlUnois,  Southern 
Illinois,  and  Rend  Lake  Quota  Zones  in 
Illinois,  Posey  County  in  Indiana,  the 
Ballard  and  Henderson-Union  Subzones 
in  Kentucky,  the  Allegan  Coimty, 
Muskegon  Wastewater,  Saginaw  County, 
and  Tuscola/Huron  Goose  Management 
Units  in  Michigan,  the  Lac  Qui  Parle 
Zone  in  Minnesota,  the  Northwest  and 
Kentucky/Barkley  Lakes  (if  applicable) 
Zones  in  Tennessee,  and  the  Exterior 
Zone  in  Wisconsin  will  have  been  filled, 
the  season  for  taking  Canada  geese  in 
the  respective  zone  (and  associated  area, 
if  applicable)  will  be  closed  by  either 
the  Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
State  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  the  Satiuday 
nearest  October  1  (October  3)  and  the 
Simday  nearest  January  20  (January  17). 
Hunting  Seasons  and  Duck  Limits: 
(1)  High  Plains  Mallard  Management 
Unit  (roughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian):  97  days  and  a  daily 
bag  limit  of  6  ducks,  including  no  more 
than  5  mallards  (no  more  than  2  of 
which  may  be  hens)  1  mottled  duck,  1 
canvasback,  1  pintail,  2  redheads,  and  2 
wood  ducks.  The  last  23  days  may  start 
no  earlier  than  the  Saturday  nearest 
December  10  (December  12). 
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(2)  Remainder  of  the  Central  Flyway: 
74  days  and  a  daily  bag  limit  of  6  ducks, 
including  no  more  than  5  mallards  (no 
more  than  2  of  which  may  be  hens).  1 
mottled  duck,  1  canvasback,  1  pintail.  2 
redheads,  and  2  wood  ducks. 

Merganser  Limits:  The  daily  bag  limit 
is  5  mergansers,  only  1  of  which  may  be 
a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Kansas 
(Low  Plains  portion),  Montana, 
Nebraska  (Low  Plains  portion),  New 
Mexico,  Oklahoma  (Low  Plains  portion). 
South  Dakota  (Low  Plains  portion), 
Texas  (Low  Plains  portion),  and 
Wyoming  may  select  hunting  seasons  by 

zones. 

In  Kansas,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas,  and  Wyoming,  the 
regular  season  may  be  split  into  two 
segments. 

In  Colorado,  the  season  may  be  split 
into  three  segments. 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  three  segments.  Three-way 
split  seasons  for  Canada  geese  require 
Central  Fl3rway  Council  and  U.S.  Fish 
and  Wildlife  Service  approval,  and  a  3- 
year  evaluation  by  each  participating 

State. 

Outside  Dates:  For  dark  geese,  seasons 
may  be  selected  between  the  outside 
dates  of  the  Saturday  nearest  October  1 
(October  3)  and  the  Sunday  nearest 
February  15  (February  14),  except  for 
white-fronted  geese  in  east  tier  States, 
where  the  closing  date  is  January  31.  For 
light  geese,  outside  dates  for  seasons 
may  be  selected  between  the  Saturday 
nearest  October  1  (October  3)  and  March 
10,  except  in  the  Rainwater  Basin  Light 
Goose  Area  of  Nebraska  where  the 
closing  date  is  February  1  in  the  West 
and  March  10  in  the  East  with  temporal 
and  spatial  restrictions  consistent  with 
the  experimental  late- winter  snow  goose 
hunting  strategy  endorsed  by  the  Central 
Flyway  Council  in  July  1997,  or  with  an 
alternative  multi-year  experimental 
strategy  that  includes  evaluation  of  the 
impacts  of  hunting  light  geese  on  other 
species  of  migratory  birds  if  such  an 
alternative  can  be  mutually  developed 
by  the  Service  and  the  Nebraska  Game 
and  Parks  Commission  by  December  1. 

1998. 
Season  Lengths  and  Limits: 
Light  Geese:  States  may  select  a  light 

goose  season  not  to  exceed  107  days. 

The  daily  bag  limit  for  light  geese  is  20 

with  no  possession  limit. 
Dark  Geese:  In  Kansas.  Nebraska. 

North  Dakota.  Oklahoma.  South  Dakota. 

and  the  Eastern  Goose  Zone  of  Texas, 


States  may  select  a  season  for  Canada 
geese  (or  any  other  dark  goose  species 
except  white-fronted  geese)  not  to 
exceed  93  days  with  a  daily  bag  limit  of 
3.  For  white-frt)nted  geese,  these  States 
may  select  either  a  season  of  72  days 
with  a  bag  limit  of  2  or  an  B6-day  season 
withabaghmitof  1. 

In  SouA  Dakota,  for  Canada  geese  in 
the  Power  Plant  Area  of  Dark  Goose 
Unit  1,  the  daily  bag  limit  is  3  until 
November  30  and  1  thereafter. 

In  Colorado,  Montana,  New  Mexico 
and  Wyoming,  States  may  select  seasons 
not  to  exceed  107  days.  The  daily  bag 
limit  for  dark  geese  is  4  in  the  aggregate. 

In  the  Western  Goose  Zone  of  Texas, 
the  season  may  not  exceed  107  days. 
The  daily  bag  limit  for  Canada  geese  (or 
any  other  dark  goose  species  except 
white-fronted  geese)  is  4.  The  daily  bag 
limit  for  white-fronted  geese  is  1. 

Pacific  Flyway 

Ducks,  Mergansers,  Coots,  and  Common 
Moorhens 

Himting  Seasons  and  Duck  Limits: 
Concurrent  107  days  and  daily  bag  limit 
of  7  ducks  and  mergansers,  including  no 
more  than  2  female  mallards,  1  pintail, 
2  redheads  and  1  canvasback. 

The  season  on  coots  and  common 
moorhens  may  be  between  the  outside 
dates  for  the  season  on  ducks,  but  not 
to  exceed  107  days. 

Coot  and  Common  Moorhen  Limits: 
The  daily  bag  and  possession  limits  of 
coots  and  common  moorhens  are  25. 
singly  or  in  the  aggregate. 

Outside  Dates:  Between  the  Saturday 
nearest  October  1  (October  3)  and  the 
Sunday  nearest  January  20  (January  17). 

Zoning  and  Split  Seasons:  Arizona. 
Cahfomia,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington  may  select  hunting 
seasons  by  zones. 

Arizona.  California.  Idaho,  Nevada, 
Oregon,  Utah,  and  Washington  may 
split  their  seasons  into  two  segments. 

Colorado,  Montana,  New  Mexico,  and 
Wyoming  may  split  their  seasons  into 
three  segments. 

Colorado  River  Zone.  California: 
Seasons  and  limits  shall  be  the  same  as 
seasons  and  limits  selected  in  the 
adjacent  portion  of  Arizona  (South 
Zone). 


Season  Lengths,  Outside  Dates,  and 
Limits:  Except  as  subsequently  noted, 
100-day  seasons  may  be  selected,  with 
outside  dates  between  the  Saturday 
nearest  October  1  (October  3),  and  the 
Sunday  nearest  January  20  (January  17), 
and  the  basic  daily  bag  limits  are  3  light 
geese  and  4  dark  geese,  except  in 
CaUfomia,  Oregon,  and  Washington. 


where  the  dark  goose  bag  limit  does  not 
include  brant. 

Split  Seasons:  Unless  otherwise 
specified,  seasons  for  geese  may  be  split 
into  up  to  3  segments.  Three-way  split 
seasons  for  Canada  geese  and  white- 
fronted  geese  require  Pacific  Flyway 
Council  and  U.S.  Fish  and  Wildlife 
Service  approval  and  a  3-year 
evaluation  by  each  participating  State. 

Brant  Season — ^A  16-consecutive-day 
season  may  be  selected  in  Oregon  and 
Washington,  and  a  30-consecutive-day 
season  may  be  selected  in  California.  In 
these  States,  the  daily  bag  limit  is  2 
brant  and  is  in  addition  to  dark  goose 
limits. 

Closures:  There  will  be  no  open 
season  on  Aleutian  Canada  geese  in  the 
Pacific  Flyway.  The  States  of  California, 
Oregon,  and  Washington  must  include  a 
statement  on  the  closure  for  that 
subspecies  in  their  respective 
regulations  leaflet.  Emergency  closures 
may  be  invoked  for  all  Canada  geese 
should  Aleutian  Canada  goose 
distribution  patterns  or  other 
circumstances  justify  such  actions. 

Arizona:  The  daily  bag  limit  for  dark 
geese  is  2. 

Cahfomia 

Northeastern  Zone— White-fronted 
geese  and  cackling  Canada  geese  may  be 
taken  only  during  the  first  23  days  of  the 
goose  season.  The  daily  bag  limit  is  3 
geese  and  may  include  no  more  than  2 
dark  geese;  including  not  more  than  1 
cackling  Canada  goose. 

Colorado  River  Zone — ^The  seasons 
and  limits  must  be  the  same  as  those 
selected  in  the  adjacent  portion  of 
Arizona  (South  Zone). 

Southern  Zone— The  daily  bag  limit 
for  dark  geese  is  2  geese,  including  not 
more  than  1  cackling  Canada  goose. 

Balance-of-the-State  Zone— A  79-day 
season  may  be  selected.  Limits  may  not 
include  more  than  3  geese  per  day  and 
6  in  possession,  of  which  not  more  than 
2  daily  and  4  in  possession  may  be 
white-fronted  geese  and  not  more  than 
1  daily  or  2  in  possession  may  be 
cackling  Canada  geese. 

Three  areas  in  tne  Balance-of-the- 
State  Zone  are  restricted  in  the  hunting 
of  certain  geese: 

(1)  In  the  Coxmties  of  Del  Norte  and 
Humboldt,  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  Area,  the 
season  on  white-fronted  geese  must  end 
on  or  before  December  14.  and,  except 
in  the  Western  Canada  Goose  Hunt 
Area,  there  will  be  no  open  season  for 
Canada  geese. 

(3)  In  the  San  Joaquin  Valley  Area,  the 
hunting  season  for  Canada  geese  will 
close  no  later  than  Novemlwr  23. 
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Colorado:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Idaho 

Northern  Unit — The  daily  bag  limit  is 
4  geese,  including  4  dark  geese,  but  not 
more  than  3  light  geese. 

Southwest  Unit  and  Southeastern 
Unit— The  daily  bag  limit  on  dark  geese 
is  4. 

Montana 

West  of  Divide  Zone  and  East  of 
Divide  Zone — The  daily  bag  limit  of 
dark  geese  is  4. 

Nevada 

Lincoln  and  Clark  County  Zone — The 
daily  bag  limit  of  dark  geese  is  2. 

New  Mexico:  The  daily  bag  limit  of 
dark  geese  is  3. 

Oregon:  Except  as  subsequently 
noted,  the  dark  goose  daily  bag  limit  is 
4,  including  not  more  than  1  cackling 
Canada  goose. 

Harney,  Lake,  Klamath,  and  Malheur 
Counties  Zone — The  season  length  may 
be  100  days.  The  dark  goose  limit  is  4, 
including  not  more  than  2  white-fronted 
geese  and  1  cackling  Canada  goose. 

Western  Zone — In  the  Special  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  the 
designated  areas,  individual  quotas 
shall  be  established  which  collectively 
shall  not  exceed  165  dusky  Canada 
geese.  See  section  on  quota  zones.  In 
those  designated  areas,  the  daily  bag 
limit  of  dark  geese  is  4  and  may  include 
4  cackling  Canada  geese. 

Utah:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Washington:  The  daily  bag  limit  is  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese. 

West  Zone — In  the  Lower  Columbia 
River  Special  Goose  Management  Area, 
except  for  designated  areas,  there  shall 
be  no  open  season  on  Canada  geese.  In 
the  designated  areas,  individual  quotas 
shall  be  established  which  collectively 
shall  not  exceed  85  dusky  Canada  geese. 
See  section  on  quota  zones.  In  this  area, 
the  daily  bag  limit  of  dark  geese  is  4  and 
may  include  4  cackling  Canada  geese. 

Wyoming:  The  daily  bag  limit  is  4 
dark  geese. 

Quota  Zones:  Seasons  on  dark  geese 
must  end  upon  attainment  of  individual 
quotas  of  dusky X)anada  geese  allotted  to 
the  designated  areas  of  Oregon  and 
Washington.  The  September  Canada 
goose  season,  the  regular  goose  season, 
any  special  late  dark  goose  season,  and 
any  extended  falconry  season, 
combined,  must  not  exceed  107  days 
and  the  established  quota  of  dusky 
Canada  geese  must  not  be  exceeded. 


Hunting  of  dark  geese  in  those 
designated  areas  shall  only  be  by 
hunters  possessing  a  State-issued  permit 
authorizing  them  to  do  so.  In  a  Service- 
approved  investigation,  the  State  must 
obtain  quantitative  information  on 
hunter  compliance  of  those  regulations 
aimed  at  reducing  the  take  of  dusky 
Canada  geese  and  eliminating  the  take 
of  Aleutian  Canada  geese. 

In  the  designated  areas  of  the 
Washington  Quota  Zone,  a  special  late 
dark  goose  season  may  be  held  between 
January  23  and  March  10.  The  daily  bag 
limit  may  not  include  Aleutian  Canada 
geese.  In  the  Special  Canada  Goose 
Management  Area  of  Oregon,  the 
framework  closing  date  is  extended  the 
Sunday  closest  to  March  1  (Feb.  28). 

Swans 

In  designated  areas  of  Utah,  Nevada, 
and  the  Pacific  Flyway  portion  of 
Montana,  an  open  season  for  taking  a 
limited  number  of  swans  may  be 
selected.  Permits  will  be  issued  by 
States  and  will  authorize  each  permittee 
to  take  no  more  than  1  swan  per  season. 
The  season  may  open  no  earlier  than  the 
Saturday  nearest  October  1  (October  3). 
The  States  must  implement  a  harvest- 
monitoring  program  to  measure  the 
species  composition  of  the  swan 
harvest.  In  Utah  and  Nevada,  the 
harvest-monitoring  program  must 
require  that  all  harvested  swans  or  their 
species-determinant  parts  be  examined 
by  either  State  or  Federal  biologists  for 
the  purpose  of  species  classification.  All 
States  should  use  appropriate  measures 
to  maximize  hunter  compliance  in 
providing  bagged  swans  for  examination 
or,  in  the  case  of  Montana,  reporting 
bill-measurement  and  color  information. 
All  States  must  provide  to  the  Service 
by  June  30. 1998.  a  report  covering 
harvest,  hunter  participation,  reporting 
compliance,  and  monitoring  of  swan 
populations  in  the  designated  hunt 
areas.  These  seasons  will  be  subject  to 
the  following  conditions: 

In  Utah,  no  more  than  2,750  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  first  Sunday  in  December 
(December  6)  or  upon  attainment  of  15 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest. 

In  Nevada,  no  more  than  650  permits 
may  be  issued.  The  season  must  end  no 
later  than  the  Sunday  following  January 
1  (January  3)  or  upon  attainment  of  5 
trumpeter  swans  in  the  harvest, 
whichever  occurs  earliest. 

In  Montana,  no  more  than  500  permits 
may  be  issued.  The  season  must  end  no 
later  than  December  1. 


Tundra  Swans 

In  Central  Flyway  portion  of  Montana, 
and  in  North  Carolina,  North  Dakota, 
South  Dakota  (east  of  the  Missouri 
River),  and  Virginia,  an  open  season  for 
taking  a  limited  number  of  tundra  swans 
may  be  selected.  Permits  will  be  issued 
by  the  States  and  will  authorize  each 
permittee  to  take  no  more  than  1  tundra 
swan  per  season.  The  States  must  obtain 
harvest  and  hunter  participation  data. 
These  seasons  will  be  subject  to  the 
following  conditions: 

In  the  Atlantic  Flyway 

— The  season  will  be  experimental. 
— The  season  may  be  90  days,  from 

October  1  to  January  31. 
— In  North  Carolina,  no  more  than  5,000 

permits  may  be  issued. 
— In  Virginia,  no  more  than  600  permits 

may  be  issued. 

In  the  Central  Flyway 

— The  season  may  be  107  days  and  must 

occur  during  the  light  goose  season. 
— In  the  Central  Flyway  portion  of 

Montana,  no  more  than  500  permits 

may  be  issued. 
— In  North  Dakota,  no  more  than  2,000 

permits  may  be  issued. 
— In  South  Dakota,  no  more  than  1,500 

permits  may  be  issued. 

Area.  Unit  and  Zone  E)escriptions 

Ducks  (Including  Mergansers)  and  Coots 

Atlantic  Flyway 

Connecticut 

North  Zone:  That  portion  of  the  State 
north  of  1-95. 
South  Zone:  Remainder  of  the  State. 

Maine 

North  Zone:  That  portion  north  of  the 
line  extending  east  along  Maine  State 
Highway  110  from  the  New  Hampshire 
and  Maine  border  to  the  intersection  of 
Maine  State  Highway  11  in  Newfield; 
then  north  and  east  along  Route  11  to 
the  intersection  of  U.S.  Route  202  in 
Auburn;  then  north  and  east  on  Route 
202  to  the  intersection  of  Interstate 
Highway  95  in  Augusta;  then  north  and 
east  along  1-95  to  Route  15  in  Bangor; 
then  east  along  Route  15  to  Route  9; 
then  east  along  Route  9  to  Stony  Brook 
in  Baileyville;  then  east  along  Stony 
Brook  to  the  United  States  border. 

South  Zone:  Remainder  of  the  State. 

Massachusetts 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  border  on  1-91  to  MA 
9,  west  on  MA  9  to  MA  10,  south  on  MA 
10  to  U.S.  202,  south  on  U.S.  202  to  the 
Connecticut  border. 
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Central  Zone:  That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1,  south  on  U.S.  1  to  1-93,  south  on  I- 
93  to  MA  3,  south  on  MA  3  to  U.S.  6, 
west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195.  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high- water 
mark,  of  the  Assonet  River  upstream  to 
the  MA  24  bridge,  and  the  Taunton 
River  upstream  to  the  Center  St.-Elm  St. 
bridge  shall  be  in  the  Coastal  Zone. 

Coastal  Zone:  That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 

New  Hampshire 

Coastal  Zone:  That  portion  of  the 
State  east  of  a  line  extending  west  from 
Maine  border  in  RoUinsford  on  NH  4  to 
the  city  of  Dover,  south  to  NH  108. 
south  along  NH  108  through  Madbury, 
Durham,  and  Newmarket  to  NH  85  in 
Newfields.  south  to  NH  101  in  Exeter, 
east  to  NH  51  (Exeter-Hampton 
Expressway),  east  to  1-95  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  along  1-95  to  the  Massachusetts 
border. 

Inland  Zone:  That  portion  of  the  State 
north  and  west  of  the  above  boundary. 

New  Jersey  ^ 

Coastal  Zone:  That  portion  of  the 
State  seaward  of  a  line  beginning  at  the 
New  York  border  in  Raritan  Bay  and 
extending  west  along  the  New  York 
border  to  NJ  440  at  Perth  Amboy;  west 
on  NJ  440  to  the  Garden  State  Parkway; 
south  on  the  Garden  State  Parkway  to 
the  shoreline  at  Cape  May  and 
continuing  to  the  Delaware  border  in 
Delaware  Bay. 

North  Zone:  That  portion  of  the  State 
west  of  the  Coastal  Zone  and  north  of 
a  Une  extending  west  from  the  Garden 
State  Parkway  on  NJ  70  to  the  New 
Jersey  Turnpike,  north  on  the  turnpike 
to  U.S.  206,  north  on  U.S.  206  to  U.S. 
1  at  Trenton,  west  on  U.S.  1  to  the 
Pennsylvania  border  in  the  Delaware 
River. 

South  Zone:  That  portion  of  the  State 
not  within  the  North  Zone  or  the  Coastal 
Zone. 

New  York 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9,  south  along  US.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay,  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 


along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long  Island  Zone:  That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95,  and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 
1-81,  and  south  along  1-81  to  the 
Pennsylvania  border. 

Northeastern  Zone:  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81,  south  along  1-81  to  NY  49. 
east  along  NY  49  to  NY  365.  east  along 
NY  365  to  NY  28,  east  along  NY  28  to 
NY  29,  east  along  NY  29  to  1-87.  north 
along  1-87  to  U.S.  9  (at  Exit  20),  north 
along  U.S.  9  to  NY  149,  east  along  NY 
149  to  U.S.  4.  north  along  U.S.  4  to  the 
Vermont  border,  exclusive  of  the  Lake 
Champlain  Zone. 

Southeastern  Zone:  The  remaining 
portion  of  New  York. 

Pennsylvania 

Lake  Erie  Zone:  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York  on  the 
east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

Northwest  Zone:  The  area  bounded  on 
the  north  by  the  Lake  Erie  Zone  and 
including  all  of  Erie  and  Crawford 
Counties  and  those  portions  of  Mercer 
and  Venango  Counties  north  of  1-80. 

North  Zone:  That  portion  of  the  State 
east  of  the  Northwest  Zone  and  north  of 
a  Hne  extending  east  on  1-80  to  U.S. 
220,  Route  220  to  1-180, 1-180  to  1-80. 
and  1-80  to  the  Delaware  River. 

South  Zone:  The  remaining  portion  of 
Pennsylvania. 

Vermont 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
north  and  west  of  the  line  extending 
from  the  New  York  border  along  U.S.  4 
to  VT  22A  at  Fair  Haven;  VT  22A  to  U.S. 
7  at  Vergennes;  U.S.  7  to  the  Canadian 
border. 

Interior  Zone:  The  remaining  portion 
of  Vermont. 

West  Virginia 

Zone  1:  That  portion  outside  the 
boundaries  in  Zone  2. 

Zone  2  (Allegheny  Mountain  Upland): 
That  area  bounded  by  a  line  extending 
south  along  U.S.  220  through  Keyser  to 
U.S.  50;  U.S.  50  to  WV  93;  WV  93  south 
to  WV  42;  WV  42  south  to  Petersburg; 
WV  28  south  to  Minnehaha  Springs;  WV 
39  west  to  U.S.  219;  U.S.  219  south  to 
I_64;  1-64  west  to  U.S.  60;  U.S.  60  west 
to  U.S.  19;  U.S.  19  north  to  1-79, 1-79 


north  to  U.S.  48;  U^.  48  east  to  the 
Maryland  border;  and  along  the  border 
to  the  point  of  beginning. 

Mississippi  Flyway 

Alabama 

South  Zone:  Mobile  and  Baldwin 
Counties. 

North  Zone:  The  remainder  of 
Alabama. 

Illinois 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Iowa  border  along  Illinois  Highway  92 
to  Interstate  Highway  280.  east  along  I- 
280  to  1-80.  then  east  along  1-80  to  the 
Indiana  border. 

Central  Zone:  That  portion  of  the 
State  south  of  the  North  Zone  to  a  line 
extending  east  from  the  Missouri  border 
along  the  Modoc  Ferry  route  to  Modoc 
Ferry  Road,  east  along  Modoc  Ferry 
Road  to  Modoc  Road,  northeasterly 
along  Modoc  Road  and  St.  Leo's  Road  to 
lUinois  Highway  3.  north  along  Illinois 
3  to  Illinois  159,  north  along  Illinois  159 
to  Illinois  161,  east  along  Illinois  161  to 
Illinois  4,  north  along  Illinois  4  to 
Interstate  Highway  70.  east  along  1-70  to 
the  Bond  County  line,  north  and  east 
along  the  Bond  County  line  to  Fayette 
County,  north  and  east  along  the  Fayette 
County  line  to  Effingham  County,  east 
and  south  along  the  Effingham  County 
line  to  1-70.  then  east  along  1-70  to  the 
Indiana  border. 

South  Zone:  The  remainder  of  Illinois. 

Indiana 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Illinois  border  along  State  Road  18  to 
U.S.  Highway  31.  north  along  U.S.  31  to 
U.S.  24.  east  along  U.S.  24  to 
Huntington,  then  southeast  along  U.S. 
224  to  die  Ohio  border. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  56,  east  along 
State  56  to  Vevay.  east  and  north  on 
State  156  along  the  Ohio  River  to  North 
Landing,  north  along  State  56  to  U.S. 
Highway  50.  then  northeast  along  U.S. 
50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37.  southeast  along  State  37 
to  U.S.  Highway  59.  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
1-80  to  the  Illinois  border. 
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South  Zone:  The  remainder  of  Iowa. 
Kentucky 

West  Zone:  All  counties  west  of  and 
including  Butler,  Daviess,  Ohio, 
Simpson,  and  Warren  Counties. 

East  Zone:  The  remainder  of 
Kentucky. 

Louisiana 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  south  from  the 
Arkansas  border  along  Louisiana 
Highway  3  to  Bossier  City,  east  along 
Interstate  Highway  20  to  Minden,  south 
along  Louisiana  7  to  Ringgold,  east 
along  Louisiana  4  to  Jonesboro,  south 
along  U.S.  Highway  167  to  Lafayette, 
southeast  along  U.S.  90  to  Houma,  then 
south  along  the  Houma  Navigation 
Channel  to  the  Gulf  of  Mexico  through 
Cat  Island  Pass. 

East  Zone:  The  remainder  of 
Louisiana. 

Catahoula  Lake  Area:  All  of  Catahoula 
Lake,  including  those  portions  known 
locally  as  Round  Prairie,  Catfish  Prairie, 
and  Frazier's  Arm.  See  State  regulations 
for  additional  information. 

Michigan 

North  Zone:  The  Upper  Pminsula. 

Middle  Zone:  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
begiiming  at  the  Wisconsin  border  in 
Lake  Michigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County;  then  due 
east  to,  and  easterly  and  southerly  along 
the  south  shore  of.  Stony  Creek  to 
Scenic  Drive,  easterly  and  southerly 
along  Scenic  Drive  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  city  of 
Midland,  east  along  U.S^  10  BR  to  U.S. 
10,  east  along  U.S.  10  to  Interstate 
Highway  75/U.S.  Highway  23,  north 
along  I-75/U.S.  23  to  the  U.S.  23  exit  at 
Standish,  east  along  U.S.  23  to  Shore 
Road  in  Arenac  County,  east  along 
Shore  Road  to  the  tip  of  Point  Lookout, 
then  on  a  line  directly  east  10  miles  into 
Saginaw  Bay,  and  from  that  point  on  a 
line  directly  northeast  to  the  Canada 
border. 

South  Zone:  The  remainder  of 
Michigan. 

Mississippi 

Zone  1:  Hancock.  Harrison,  and 
Jackson  Counties. 
Zone  2:  The  remainder  of  Mississippi. 

Missouri 

North  Zone:  That  portion  of  Missouri 
north  of  a  line  running  west  from  the 
Illinois  border  along  Interstate  Highway 
70  to  U.S.  Highway  54.  south  along  U.S. 


54  to  U.S.  50.  then  west  along  U.S.  50 
to  the  Kansas  border. 

South  Zone:  That  portion  of  Missouri 
south  of  a  line  running  west  from  the 
Illinois  border  along  Missouri  Highway 
34  to  Interstate  Highway  55;  south  along 
1-55  to  U.S.  Highway  62,  west  along 
U.S.  62  to  Missouri  53,  north  along 
Missouri  53  to  Missouri  51,  north  along 
Missouri  51  to  U.S.  60,  west  along  U.S. 
60  to  Missouri  21,  north  along  Missouri 
21  to  Missouri  72,  west  along  Missouri 
72  to  Missouri  32,  west  along  Missouri 
32  to  U.S.  65,  north  along  U.S.  65  to 
U.S.  54,  west  along  U.S.  54  to  Missouri 
32,  south  along  Missouri  32  to  Missouri 
97,  south  along  Missouri  97  to  Dade 
County  NN,  west  along  Dade  County  NN 
to  Missouri  37,  west  along  Missouri  37 
to  Jasper  County  N,  west  along  Jasper 
County  N  to  Jasper  Coimty  M,  west 
along  Jasper  Coimty  M  to  the  Kansas 
border. 

Middle  Zone:  The  remainder  of 
Missouri. 

Ohio 

North  Zone:  The  Counties  of  Darke. 
Miami.  Clark.  Champaign.  Union. 
Delaware,  Licking  (excluding  the 
Buckeye  Lake  Area),  Muskingum, 
Guernsey,  Harrison  and  Jefiisrson  and  all 
coimties  north  thereof. 

Ohio  River  Zone:  The  Counties  of 
Hamilton,  Clermont,  Brown.  Adams, 
Scioto,  Lawrence.  Gallia  and  Meigs. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries,  including  the  Buckeye  Lake 
Area  in  Licking  County  bounded  on  the 
west  by  State  Highway  37,  on  the  north 
by  U.S.  Highway  40.  and  on  the  east  by 
State  13. 

Tennessee 

Reelfoot  Zone:  All  or  portions  of  Lake 
and  Obion  Coimties. 

State  Zone:  The  remainder  of 
Tennessee. 

Wisconsin 

North  Zone:  That  portion  of  the  State 
north  of  a  hne  extending  east  from  the 
Minnesota  border  along  State  Highway 
n  to  State  27,  south  along  State  27  and 
77  to  U.S.  Highway  63.  and  continuing 
south  along  State  27  to  Sawyer  Coimty 
Road  B.  south  and  east  along  County  B 
to  State  70.  southwest  along  State  70  to 
State  27.  south  along  State  27  to  State 
64.  west  along  State  64/27  and  south 
along  State  27  to  U.S.  12.  south  and  east 
on  State  27/U.S.  12  to  U.S.  10,  east  on 
U.S.  10  to  State  310,  east  along  State  310 
to  State  42,  north  along  State  42  to  State 
147,  north  along  State  147  to  State  163, 
north  along  State  163  to  Kewaunee 
County  Trunk  A,  north  along  County 
Trunk  A  to  State  57.  north  along  State 


57  to  the  Kewaunee/Door  County  Line, 
west  along  the  Kewaunee/Door  County 
Line  to  the  Door/Brown  County  Line, 
west  along  the  Door/Brown  County  Line 
to  the  Door/Oconto/Brown  County  Line, 
northeast  along  the  Door/Oconto  County 
Line  to  the  Marinette/Door  County  Line, 
northeast  along  the  Marinette/Door 
County  Line  to  the  Michigan  border. 

South  Zone:  The  remainder  of 
Wisconsin. 

Central  Flyway 
Kansas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  U.S.  283. 

Low  Plains  Early  Zone:  That  portion 
of  the  State  east  of  the  High  Plains  Zone 
and  west  of  a  line  extending  south  from 
the  Nebraska  border  along  KS  28  to  U.S. 
36.  east  along  U.S.  36  to  KS  199,  south 
along  KS  199  to  Republic  County  Road 
563,  south  along  Republic  County  Road 
563  to  KS  148,  east  along  KS  148  to 
Republic  County  Road  138,  south  along 
Republic  County  Road  138  to  Cloud 
County  Road  765,  south  along  Cloud 
County  Road  765  to  KS  9,  west  along  KS 
9  to  U.S.  24;  west  along  U.S  24  to  U.S. 
281.  north  along  U.S.  281  to  U.S.  36. 
west  along  U.S.  36  to  U.S.  183,  south 
along  U.S.  183  to  U.S.  24,  west  along 
U.S.  24  to  KS  18,  southeast  along  KS  18 
to  U.S.  183,  south  along  U.S.  183  to  KS 
4,  east  along  KS  4  to  1-135.  south  along 
1-135  to  KS  61,  southwest  along  KS  61 
to  KS  96.  northwest  on  KS  96  to  U.S.  56. 
west  along  U.S.  56  to  U.S.  281,  south 
along  U.S.  281  to  U.S.  54.  then  west 
along  U.S.  54  to  U.S.  283. 

Low  Plains  Late  Zone:  The  remainder 
of  Kansas. 

Montana  (Central  Flyway  Portion) 

Zone  1:  The  Counties  of  Blaine. 
Carbon.  Carter.  Daniels,  Dawson.  Fallon, 
Fer^gus.  Garfield.  Golden  Valley,  Judith 
Basin.  McCone.  Musselshell.  Petroleum, 
Phillips.  Powder  River.  Richland. 
Roosevelt.  Sheridan,  Stillwater,  Sweet 
Grass,  Valley.  Wheatland.  Wibaux,  and 
Yellowstone. 

Zone  2:  llie  remainder  of  Montana. 

Nebraska 

High  Plains  Zone:  That  portion  of  the 
State  west  of  highways  U.S.  183  and 
U.S.  20  from  the  South  Dakota  border  to 
Ainsworth,  NE  7  and  NE  91  to  Dunning, 
NE  2  to  Mema.  NE  92  to  Arnold.  NE  40 
and  NE  47  through  Gothenburg  to  NE 
23.  NE  23  to  Elwood.  and  U.S.  283  to 
the  Kansas  border. 

Low  Plains  Zone  1:  That  portion  of 
the  State  east  of  the  High  Plains  Zone 
and  north  and  east  of  a  line  extending 
from  the  South  Dakota  border  along  NE 
26E  Spur  to  U.S.  20.  west  on  U.S.  20  to 
NE  12.  west  on  NE  12  to  the  Knox/Keya 
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Paha  County  line,  south  along  the 
county  line  to  the  Niobrara  River  and 
along  the  Niobrara  River  to  U.S.  183  (the 
High  Plains  Zone  line).  Where  the 
Niobrara  River  forms  the  boundary,  both 
banks  will  be  in  Zone  1. 

Low  Plains  Zone  2:  That  portion  of 
the  State  east  of  the  High  Plains  Zone 
and  bounded  by  designated  highways 
and  political  boundaries  starting  on  U.S. 
73  at  the  Kansas  border,  north  to  NE  67, 
north  to  U.S.  75,  north  to  NE  2,  west  to 
NE  43,  north  to  U.S.  34,  east  to  NE  63, 
north  and  west  to  U.S.  77,  north  to  NE 
92.  west  to  U.S.  81,  south  to  NE  66,  west 
to  NE  14,  south  to  U.S.  34,  west  to  NE 
2,  south  to  1-80,  west  to  Hamilton/Hall 
County  line  (Gunbarrel  Road),  south  to 
Giltner  Road;  west  to  U.S.  34,  west  to 
U.S.  136,  east  on  U.S.  136  to  NE  10, 
south  to  the  State  line,  west  to  U.S.  283, 
north  to  NE  23,  west  to  NE  47,  north  to 
U.S.  30,  east  to  NE  14.  north  to  NE  52. 
northeasterly  to  NE  91.  west  to  U.S.  281. 
north  to  NE  91  in  Wheeler  County,  west 
to  U.S.  .183.  north  to  northerly  boundary 
of  Loup  Coimty,  east  along  the  north 
boundaries  of  Loup.  Garfield,  and 
Wheeler  County,  south  along  the  east 
Wheeler  County  line  to  NE  70,  east  on 
NE  70  from  Wheeler  County  to  NE  14, 
south  to  NE  39.  southeast  to  NE  22.  east 
to  U.S.  81.  southeast  to  U.S.  30.  east 
along  U.S.  30  to  U.S.  75.  north  along 
U.S.  75  to  the  Washington/Burt  County 
line;  then  east  along  the  county  line  to 
the  Iowa  border. 

Low  Plains  Zone  3:  The  area  east  of 
the  High  Plains  Zone,  excluding  Low 
Plains  Zone  1.  north  of  Low  Plains  Zone 
2. 

Low  Plains  Zone  4:  The  area  east  of 
the  High  Plains  Zone  and  south  of  Zone 
2. 

New  Mexico  (Central  Flyway  Portion) 
North  Zone:  That  portion  of  the  State 

north  of  1-40  and  U.S.  54. 
South  Zone:  The  remainder  of  New 

Mexico. 

North  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  south  and  west  of  a  line  from  the 
South  Dakota  border  along  U.S.  83  and 
1-94  to  ND  41.  north  to  U.S.  2,  west  to 
the  Williams/Divide  County  line,  then 
north  along  the  Coimty  line  to  the 
Canadian  border. 

Low  Plains:  The  remainder  of  North 
Dakota. 

Oklahoma 

High  Plains  Zone:  The  Counties  of 
Beaver,  Cimarron,  and  Texas. 

Low  Plains  Zone  1:  That  portion  of 
the  State  east  of  the  High  Plains  Zone 
and  north  of  a  line  extending  east  from 
the  Texas  border  along  OK  33  to  OK  47. 


east  along  OK  47  to  U.S.  183.  south 
alongU.S.  183  to  1-40,  east  along  1-40 
to  U.S.  177.  north  along  U.S.  177  to  OK 
33.  west  along  OK  33  to  1-35,  north 
along  1-35  to  U.S.  60,  west  along  U.S. 
60  to  U.S.  64,  west  along  U.S.  64  to  OK 
132,  then  north  along  OK  132  to  the 
Kansas  border. 

Low  Plains  Zone  2:  The  remainder  of 
Oklahoma. 

South  Dakota 

High  Plains  Unit:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
North  Dakota  border  and  extending 
south  along  U.S.  83  to  U.S.  14,  east 
along  U.S.  14  to  Blunt-Canning  Road  in 
Blunt,  south  along  Blunt-Canning  Road 
to  SD  34.  east  to  SD  47.  south  to  1-90, 
east  to  SD  47,  south  to  SD  49.  south  to 
Colome  and  then  continuing  south  on 
U.S.  183  to  the  Nebraska  border. 

North  Zone:  That  portion  of 
northeastern  South  Dakota  east  of  the 
High  Plains  Unit  and  north  of  a  line 
extending  east  along  US  212  to  SD  15, 
then  north  along  SD  15  to  Big  Stone 
Lake  at  the  Minnesota  border. 

South  Zone:  That  portion  of  Gregory 
County  east  of  SD  47,  Charles  Mix 
County  south  of  SD  44  to  the  Douglas 
County  line,  south  on  SD  50  to  Geddes, 
east  on  the  Geddes  Hwry.  to  U.S.  281. 
south  on  U.S.  281  and  U.S.  18  to  SD  50. 
south  and  east  on  SD  50  to  Bon  Homme 
County  line,  the  Counties  of  Bon 
Homme.  Yankton,  and  Clay  south  of  SD 
50,  and  Union  County  south  and  west 
of  SD  50  and  1-29. 

Middle  Zone:  The  remainder  of  South 
Dakota. 

Texas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Oklahoma  border  along  U.S. 
183  to  Vernon,  south  along  U.S.  283  to 
Albany,  south  along  TX  6  to  TX  351  to 
Abilene,  south  along  U.S.  277  to  Del 
Rio,  then  south  along  the  Del  Rio 
International  Toll  Bridge  access  road  to 
the  Mexico  border. 

Low  Plains  North  Zone:  That  portion 
of  northeastern  Texas  east  of  the  High 
Plains  Zone  and  north  of  a  line 
beginning  at  the  International  Toll 
Bridge  south  of  Del  Rio,  then  extending 
east  on  U.S.  90  to  San  Antonio,  then 
continuing  east  on  I-IO  to  the  Louisiana 
border  at  Orange,  Texas. 

Low  Plains  South  Zone:  The 
remainder  of  Texas. 

Wyoming  (Central  Flyway  Portion) 

Zone  1:  The  Counties  of  Converse, 
Goshen,  Hot  Springs,  Natrona,  Platte, 
Washakie,  and  that  portion  of  Park 
County  south  of  T58N  and  not  within 


the  boundary  of  the  Shoshone  National 
Forest. 
Zone  2:  The  remainder  of  Wyoming. 

Pacific  Flyway 

Arizona — Game  Management  Units 
(GMU)  as  follows: 

South  Zone:  Those  portions  of  GMUs 
6  and  8  in  Yavapai  County,  and  GMUs 
10  and  12B-45. 

North  Zone:  GMUs  1-5.  those 
portions  of  GMUs  6  and  8  within 
Coconino  County,  and  GMUs  7.  9. 12A. 

CaUfomia 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
begirming  at  the  Oregon  border;  south 
and  west  along  the  Klamath  River  to  the 
mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10;  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 
45N22  to  U.S.  97  at  Grass  Lake  Summit; 
south  and  west  along  U.S.  97  to  1-5  at 
the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
junction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70;  east  on  CA  70  to  U.S. 
395;  south  and  east  on  U.S.  395  to  the 
Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino.  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  knov^m  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 

known  in  Riverside  County  as  the      ^_ . 

"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe. 
Brawley.  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Moimtains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 
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Southern  San  Joaquin  Valley 
Temporary  Zone:  All  of  Kings  and 
Tulare  Counties  and  that  portion  of 
Kern  County  north  of  the  Southern 
Zone. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern.  Southern,  and 
Colorado  River  Zones,  and  the  Southern 
San  Joaquin  Valley  Temporary  Zone. 

Idaho 

Zone  1:  Includes  all  lands  and  waters 
within  the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of  ID 
37  and  ID  39. 

Zone  2:  Includes  the  following 
Counties  or  portions  of  Counties: 
Adams;  Bear  Lake;  Benewah;  Bingham 
within  the  Blackfoot  Reservoir  drainage; 
those  portions  of  Blaine  west  of  ID  75, 
south  and  east  of  U.S.  93.  and  between 
ID  75  and  U.S.  93  north  of  U.S.  20 
outside  the  Silver  Creek  drainage; 
Bonner;  Bonneville;  Boundary;  Butte; 
Camas;  Caribou  except  the  Fort  Hall 
Indian  Reservation;  Cassia  within  the 
Minidoka  National  Wildlife  Refuge; 
Clark;  Clearwater;  Custer;  Elmore  within 
the  Camas  Creek  drainage;  Franklin; 
Fremont;  Idaho;  Jefferson;  Kootenai; 
Latah;  Lemhi;  Lewis;  Madison;  Nez 
Perce;  Oneida;  Power  within  the 
Minidoka  National  Wildlife  Refuge; 
Shoshone;  Teton;  and  Valley  Counties. 

Zone  3:  Includes  the  following 
Counties  or  portions  of  Counties:  Ada; 
Blaine  between  ID  75  and  U.S.  93  south 
of  U.S.  20  and  that  additional  area 
between  ID  75  and  U.S.  93  north  of  U.S. 
20  within  the  Silver  Creek  drainage; 
Boise;  Canyon;  Cassia  except  within  the 
Minidoka  National  Wildlife  Refuge; 
Elmore  except  the  Camas  Creek 
drainage;  Gem;  Gooding;  Jerome; 
Lincoln;  Minidoka;  Owyhee;  Payette; 
Power  west  of  ID  37  and  ID  39  except 
that  portion  within  the  Minidoka 
National  Wildlife  Rehige;  Twin  Falls; 
and  Washington  Counties. 

Nevada 

Lincoln  and  Clark  County  Zone:  All  of 
Clark  and  Lincoln  Counties. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

Oregon 

Zone  1:  Clatsop,  Tillamook.  Lincoln, 
Lane,  Douglas,  Coos,  Curry,  Josephine, 
Jackson,  Linn.  Benton.  Polk,  Marion. 
Yamhill,  Washington,  Columbia,    - 
Multnomah,  Clackamas,  Hood  River, 
Wasco,  Sherman,  Gilliam,  Morrow  and 
Umatilla  Counties. 


Columbia  Basin  Mallard  Management 
Unit:  Gilliam,  Morrow,  and  Umatilla 
Counties. 

Zone  2:  The  remainder  of  the  State. 

Utah 

Zone  1:  All  of  Box  Elder,  Cache, 
Daggett.  Davis.  Duchesne.  Morgan,  Rich, 
Salt  Lake,  Summit,  Unitah,  Utah, 
Wasatch,  and  Weber  Counties  and  that 
part  of  Toole  County  north  of  1-80. 

Zone  2:  The  remainder  of  Utah. 

Washington 

East  Zone:  All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  County. 

Columbia  Basin  Mallard  Management 
Unit:  Same  as  East  Zone. 

West  Zone:  All  areas  to  the  west  of  the 
East  Zone. 

Geese 

Atlantic  Flyway 

Connecticut 

Same  zones  as  for  ducks,  but  in 
addition: 

Atlantic  Population  Canada  Goose 
Closed  Area:  Litchfield  County  and  that 
portion  of  Hartford  County  west  of  a 
line  beginning  at  the  Massachusetts 
border  in  Suffield  and  extending  south 
along  Route  159  to  its  intersection  with 
Route  91  in  Hartford,  and  then 
extending  south  along  Route  91  to  its 
intersection  with  the  Hartford/ 
Middlesex  Coimty  line. 

Maryland 

Special  Regular  and  Late  Seasons  for 
Canada  Geese:  Allegheny,  Carroll, 
Frederick,  Garrett,  Washington  counties 
and  the  portion  of  Montgomery  County 
south  of  Interstate  270  and  west  of 
Interstate  495  to  the  Potomac  River. 

Massachusetts 

Special  Area  for  Canada  Geese: 
Central  Zone  (same  as  for  ducks)  and 
that  portion  of  the  Coastal  Zone  that  lies 
north  of  route  139  from  Green  Harbor. 

New  Hampshire 

Same  zones  as  for  ducks. 

New  Jersey 

Special  Area  for  Canada  Geese: 
North — that  portion  of  the  State 
within  a  continuous  line  that  runs  east 
along  the  New  York  State  boundary  line 
to  the  Hudson  River;  then  south  along 
the  New  York  State  boundary  to  its 
intersection  with  Route  440  at  Perth 
Amboy;  then  west  on  Route  440  to  its 
intersection  with  Route  287;  then  west 
along  Route  287  to  its  intersection  with 
Route  206  in  Bedminster  (Exit  18):  then 
north  along  Route.  206  to  its  intersection 
with  Route  94:  then  west  along  Route  94 


to  the  tollbridge  in  Columbia;  then  north 
along  the  Pennsylvania  State  boundary 
in  the  Delaware  River  to  the  beginning 
point. 

South — that  portion  of  the  State 
within  a  continuous  line  that  runs  west 
from  the  Atlantic  Ocean  at  Ship  Bottom 
along  Route  72  to  the  Garden  State 
Parkway;  then  south  along  the  Garden 
State  Parkway  to  Route  9;  then  south 
along  Route  9  to  Route  542;  then  west 
along  Route  542  to  the  Mullica  River  (at 
Pleasant  Mills);  then  north  (upstream) 
along  the  Mullica  River  to  Route  206; 
then  south  along  Route  206  to  Route 
536;  then  west  along  Route  536  to  Route 
322;  then  west  along  Route  322  to  Route 
55;  then  south  along  Route  55  to  Route 
553  (Buck  Road);  then  south  along^ 
Route  553  to  Route  40;  then  east  along 
Route  40  to  route  55;  then  south  along 
Route  55  to  Route  552  (Sherman 
Avenue);  then  west  along  Route  552  to 
Carmel  Road;  then  south  along  Carmel 
Road  to  Route  49;  then  south  along 
Route  49  to  Route  50;  then  east  along 
Route  50  to  Route  9;  then  south  along 
Route  9  to  Route  625  (Sea  Isle  City 
Boulevard);  then  east  along  Route  625  to 
the  Atlantic  Ocean;  then  north  to  the 
beginning  point. 

New  York 

Special  Late  Season  Area  for  Canada 
Geese:  that  area  of  Chemung  County 
lying  east  of  a  continuous  line  extending 
south  along  State  Route  13  from  the-* 
Schuyler  County  line  to  State  Route  17 
and  then  south  along  Route  17  to  the 
New  York-Pennsylvania  boundary;  all  of 
Tioga  and  Broome  Counties;  that  area  of 
Delaware,  Sullivan,  and  Orange 
Counties  lying  southwest  of  a 
continuous  line  extending  east  along 
State  Route  17  from  the  Broome  County 
line  to  U.S.  Route  209  at  Wurtsboro  and 
then  south  along  Route  209  to  the  New 
York-Pennsylvania  boundary  at  Port 
Jervis,  excluding  areas  on  or  within  50 
yards  of  the  Delaware  River  between  the 
confluence  of  the  West  Branch  and  East 
Branch  below  Hancock  and  the  mouth 
of  the  Shingle  Kill  (3  miles  upstream 
from  Port  Jervis);  that  area  of  Orange, 
Rockland.  Dutchess,  Putnam  and 
Westchester  Counties  lying  southeast  of 
a  continuous  line  extending  north  along 
Route  17  from  the  New  York-New  Jersey 
boundary  at  Su^em  to  Interstate  Route 
87,  then  north  along  Route  87  to 
Interstate  Route  84,  then  east  along 
Route  84  to  the  northern  boundary  of 
Putnam  County,  then  east  along  that 
boundary  to  the  New  York-Connecticut 
boundary;  that  area  of  Nassau  and 
Suffolk  Counties  lying  north  of  State 
Route  25A  and  west  of  a  continuous  line 
extending  northward  from  State  Route 
25A  along  Randall  Road  (near 
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Shoreham)  to  North  Coimtry  Road,  then 
east  to  Sound  Road  and  then  north  to 
Long  Island  Sound  and  then  due  north 
to  the  New  York-Connecticut  boundary. 

Regular  Season  Area  in  Southwest  for 
Canada  Geese:  all  of  Allegany, 
Cattaraugus,  and  Chautaugua  Counties; 
that  area  of  Erie,  Wyoming  and  Niagara 
Counties  lying  south  and  west  of  a 
continuous  line  extending  from  the 
Rainbow  Bridge  below  Niagara  Falls, 
north  along  the  Robert  Moses  Parkway 
to  US  Route  62A,  then  east  along  Route 
62A  to  US  Route  62,  then  southeast 
along  US  Route  62  to  Interstate  Route 
290,  then  south  along  Route  290  to  Exit 
50  of  the  NYS  Thruway,  then  east  along 
the  NYS  Thruway  to  Exit  48  in  Batavia, 
then  south  along  State  Route  98  to  the 
Cattaraugus  County  line;  and  that  area 
of  Steuben  and  Chemung  Counties  lying 
south  of  State  Route  17. 


North  Carolina 

Regular  Season  for  Canada  Geese: 
Statewide,  except  for  Northampton 
County  and  the  Northeast  Hunt  Unit — 
Counties  of  Bertie,  Camden.  Chowan, 
Currituck.  Dare,  Hyde,  Pasquotank. 
Perquimans,  Tyrrell,  and  Washington. 

Pennsylvania 

Erie,  Mercer,  and  Butler  Counties:  All 
of  Erie,  Mercer,  and  Butler  Counties. 

Regular  Season  Area  for  Canada 
Geese:  Area  from  New  York  State  line 
west  of  U.S.  Route  220  to  intersection  of 
1-180,  west  of  1-180  to  intersection  of 
SR 147.  west  of  SR 147  to  intersection 
of  U.S.  Route  322,  west  of  U.S.  Route 
322  to  intersection  of  1-81,  west  of  1-81 
to  intersection  of  1-83,  west  of  1-83  to 
1-283,  west  of  1-283  to  SR  441,  west  of 
SR  441  to  U.S.  Route  30,  west  of  U.S. 
Route  30  to  1-83.  west  of  1-83  to 
Maryland  State  line,  except  for  the 
Coimties  of  Erie,  Mercer,  Butler,  and 
Crawford. 

Special  Late  Season  Area  for  Canada 
Geese:  Same  as  Regular  Season  Area  and 
the  area  from  New  York  State  line  east 
of  U.S.  Route  220  to  intersection  of  I- 
180,  east  of  1-180  to  intersection  of  SR 
147,  east  of  SR  147  to  intersection  of 
U.S.  Route  322.  east  of  Route  322  to 
intersection  of  1-81,  north  of  1-81  to 
intersection  of  1-80.  north  of  1-80  to 
New  Jersey  State  line. 

Rhode  Island 

Special  Area  for  Canada  Geese:  Kent 
and  Providence  Counties  and  portions 
of  the  towns  of  Exeter  and  North 
Kingston  within  Washington  County 
(see  State  regulations  for  detailed 
descriptions). 


South  Carolina 

Canada  Goose  Area:  Statewide  except 
for  Clarendon  County  and  that  portion 
of  Lake  Marion  in  Orangeburg  County 
and  Berkeley  Coimty. 

Virginia 

-    Regular  and  Special  ^.ate  Season  Area 
for  Canada  Geese:  All  areas  west  of  I- 
95. 

Back  Bay  Area:  Defined  for  white 
geese  as  the  waters  of  Back  Bay  and  its 
tributaries  and  the  marshes  adjacent 
thereto,  and  on  the  land  and  marshes 
between  Back  Bay  and  the  Atlantic 
Ocean  from  Sandbridge  to  the  North 
Carolina  line,  and  on  and  along  the 
shore  of  North  Landing  River  and  the 
marshes  adjacent  thereto,  and  on  and 
along  the  shores  of  Binson  Inlet  Lake 
(formerly  known  as  Lake  Tecumseh) 
and  Red  Wing  Lake  and  the  marshes 
adjacent  thereto. 

West  Virginia 

Same  zones  as  for  ducks. 

Mississippi  Flyway 

Alabama 

Same  zones  as  for  ducks,  but  in 
addition: 

SJBP  Zone:  That  portion  of  Morgan 
County  east  of  U.S.  Highway  31.  north 
of  State  Highway  36.  and  west  of  U.S. 
231;  that  portion  of  Limestone  County 
south  of  U.S.  72;  and  that  portion  of 
Madison  Coimty  south  of  Swancott 
Road  and  west  of  Triana  Road. 

Arkansas 

East  Zone:  Arkansas.  Ashley,  Chicot, 
Clay,  Craighead,  Crittenden,  Cross, 
Desha,  Drew.  Greene,  Independence, 
Jackson,  Jefferson,  Lawrence.  Lee, 
Lincoln,  Lonoke,  Mississippi,  Monroe, 
Phillips,  Poinsett,  Prairie,  Pulaski, 
Randolph,  St  Francis,  White,  and 
Woodruff  Counties. 

West  Zone:  Baxter,  Benton,  Boone, 
Carroll,  Cleburne,  Conway,  Crawford, 
Faulkner,  Franklin,  Fulton,  Izard, 
Johnson,  Madison,  Marion,  Newton, 
Pope.  Searcy.  Sharp.  Stone.  Van  Buren, 
and  Washir^on  Counties,  and  those 
portions  of  Logan,  Perry,  Sebastian,  and 
Yell  Coimties  lying  north  of  a  line 
extending  east  from  the  Oklahoma 
border  along  State  Highway  10  to  Perry, 
south  on  State  9  to  State  60,  then  east 
on  State  60  to  the  Faulkner  Coimty  line. 

Illinois 

Same  zones  as  for  ducks,  but  in 
addition: 

North  Zone 

Northern  Illinois  Quota  Zone:  The 
Counties  of  McHenry,  Lake,  Kane, 


DuPage,  and  those  portions  of  LaSalle 
and  Will  Counties  north  of  Interstate 
Highway  80. 

Central  Zone 


Central  lUinois  Quota  Zone:  The 
Coimties  of  Grundy,  Woodford,  Peoria, 
Knox,  Fulton.  Tazewell,  Mason.  Cass, 
Morgan.  Pike.  Calhoun,  and  Jersey,  and 
those  portions  of  LaSalle  and  Will 
Counties  south  of  Interstate  Highway  80. 

South  Zone 

Southern  Illinois  Quota  Zone: 
Alexander,  Jackson,  Union,  and 
Williamson  Counties. 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 

Indiana 

Same  zones  as  for  ducks,  but  in 
addition: 

SJBP  Zone:  Jasper,  LaGrange,  LaPorte, 
Starke,  and  Steuben  Counties,  and  that 
portion  of  the  Jasper-Pulaski  Fish  and 
Wildhfe  Area  in  Pulaski  County. 

Iowa 

Same  zones  as  for  ducks. 

Kentucky 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  beginning  at  the 
Tennessee  border  at  Fulton  and 
extending  north  along  the  Purchase 
Parkway  to  Interstate  Highway  24.  east 
along  1-24  to  U.S.  Highway  641.  north 
along  U.S.  641  to  U.S.  60,  northeast 
along  U.S.  60  to  the  Henderson  County 
line,  then  south,  east,  and  northerly 
along  the  Henderson  County  line  to  the 
Indiana  border. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  line  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 
north  along  the  Mississippi  River  and 
along  the  low-water  mark  of  the  Ohio 
River  on  the  Illinois  shore  to  the 
Ballard-McCracken  County  line,  south 
along  the  county  line  to  Kentucky 
Highway  358,  south  along  Kentucky  358 
to  U.S.  Highway  60  at  LaCenter;  then 
southwest  along  U.S.  60  to  the  northeast 
dty  limits  of  Wickhffe. 

Henderson-Union  Reporting  Area : 
Henderson  County  and  that  portion  of 
Union  County  within  the  Western  Zone. 

Pennyroyal/Coalfield  Zone:  Butler, 
Daviess,  Ohio,  Simpson,  and  Warren 
Counties  and  all  counties  lying  west  to 
the  boundary  of  the  Western  Goose 
Zone. 

Michigan 

Same  zones  as  for  ducks,  but  in 
addition: 
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South  Zone 

Tuscola/Huron  Goose  Management 
Unit  (GMU):  Those  portions  of  Tuscola 
and  Huron  Counties  bounded  on  the 
south  by  Michigan  Highway  138  and 
Bay  City  Road,  on  the  east  by  Colwood 
and  Bay  Port  Roads,  on  the  north  by 
Kilmanagh  Road  and  a  line  extending 
directly  west  off  the  end  of  Kilmanagh 
Road  into  Saginaw  Bay  to  the  west 
boundary,  and  on  the  west  by  the 
Tuscola-Bay  County  line  and  a  line 
extending  directly  north  off  the  end  of 
the  Tuscola-Bay  County  line  into 
Saginaw  Bay  to  the  north  boxmdary. 

Allegan  County  GMU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 
Highway  196  in  Lake  Town  Township 
and  extending  easterly  along  136th 
Avenue  to  Michigan  Highway  40, 
southerly  along  Michigan  40  through 
the  dty  of  Allegan  to  108th  Avenue  in 
Trowbridge  Township,  westerly  along 
108th  Avenue  to  46th  Street,  northerly 
Vz  mile  along  46th  Street  to  109th 
Avenue,  westerly  along  109th  Avenue  to 
1-196  in  Casco  Township,  then 
northerly  along  1-196  to  the  point  of 
beginning. 

Saginaw  County  GMU:  That  portion 
of  Saginaw  County  bounded  by 
Michigan  Highway  46  on  the  north; 
Michigan  52  on  the  west;  Michigan  57 
on  the  south;  and  Michigan  13  on  the 
east. 

Muskegon  Wastewater  GMU:  That 
portion  of  Muskegon  County  within  the 
boundaries  of  the  Muskegon  County 
wastewater  system,  east  of  the 
Muskegon  State  Game  Area,  in  sections 
5.  6,  7,  8, 17, 18. 19,  20,  29.  30,  and  32, 
TlON  R14W,  and  sections  1,  2, 10, 11, 
12, 13, 14,  24,  and  25,  TlON  R15W,  as 
posted. 
Special  Canada  Goose  Seasons: 
Southern  Michigan  GMU:  That 
portion  of  the  State,  including  the  Great 
Lakes  and  interconnecting  waterways 
and  excluding  the  Allegan  County 
GMU,  south  of  a  Une  beginning  at  the 
Ontario  border  at  the  Bluewater  Bridge 
in  the  city  of  Port  Huron  and  extending 
westerly  and  southerly  alcmg  Interstate 
Highway  94  to  1-69,  westerly  along  I-69 
to  Michigan  Highway  21,  westerly  along 
Michigan  21  to  1-96,  northerly  along  I- 
96  to  1-196,  westerly  along  1-196  to 
Lake  Michigan  Drive  (M-45)  in  Grand 
Rapids,  westeriy  along  Lake  Michigan 
Drive  to  the  Lake^4ichigan  shore,  then 
directly  west  firom  the  end  of  Lake 
Michigan  Drive  to  the  Wisconsin  border. 

Central  Michigan  GMU:  That  portion 
of  the  South  Zone  north  of  the  Southern 
Michigan  GMU.  excluding  the  Tuscola/ 
Huron  GMU,  Saginaw  County  GMU. 
and  Muskegon  Wastewater  Q^fU. 


Minnesota 

West  Zone:  That  portion  of  the  state 
encompassed  by  a  line  beginning  at  the 
junction  of  State  Trunk  Highway  (STH) 
60  and  the  Iowa  border,  then  north  and 
east  along  STH  60  to  U.S.  Highway  71. 
north  along  U.S.  71  to  Interstate 
Highway  94,  then  north  and  west  along 
1-94  to  the  NorthTDakota  border. 
West  Central  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  State  Trunk  Highway 
(STH)  29  and  U.S.  Highway  212  and 
extending  west  along  U.S.  212  to  U.S. 
59,  south  along  U.S.  59  to  STH  67.  west 
along  STH  B7  to  U.S.  75.  north  along 
U.S.  75  to  County  State  Aid  Highway 
(CSAH)  30  in  Lac  qui  Parle  County,  west 
along  CSAH  30  to  County  Road  70  in 
Lac  qui  Parle  County,  west  along  County 
70  to  the  western  boimdary  of  the  State, 
north  along  the  western  boundary  of  the 
State  to  a  point  due  south  of  the 
intersection  of  STH  7  and  CSAH  7  in 
Big  Stone  County,  and  continuing  due 
north  to  said  intersection,  then  north 
along  CSAH  7  to  CSAH  6  in  Big  Stone 
County,  east  along  CSAH  6  to  CSAH  21 
in  Big  Stone  County,  south  along  CSAH 
21  to  CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  CSAH  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  County,  south  along  CSAH  5  to 
U.S.  12,  east  along  U.S.  12  to  CSAH  17 
in  Swift  County,  south  along  CSAH  17 
to  CSAH  9  in  Qiippewa  Coimty,  south 
along  CSAH  9  to  STH  40,  east  along 
STH  40  to  STH  29.  then  south  along 
STH  29  to  the  point  of  beginning. 

Lac  qui  Parle  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  U.S.  Highway  212  and 
County  State  Aid  Highway  (CSAH)  27  in 
Lac  qui  Parle  Goimty  and  extending 
north  along  CSAH  27  to  CSAH  20  in  Lac 
qui  Parle  County,  west  along  CSAH  20 
to  State  Trunk  Highway  (STH)  40.  north 
along  STH  40  to  STH  119.  north  along 
STH  119  to  CSAH  34  in  Uc  qui  Parle 
County,  west  along  CSAH  34  to  CSAH 
19  in  Lac  qui  Parle  County,  north  and 
west  along  CSAH  19  to  CSAH  38  in  Lac 
qui  Parle  County,  west  along  CSAH  38 
to  U.S.  75,  north  along  U.S.  75  to  STH 
7,  east  along  STH  7  to  CSAH  6  in  Swift 
County,  east  along  CSAH  6  to  County 
Road  65  in  Swift  County,  south  along 
Coimty  65  to  County  34  in  Chippewa 
County,  south  along  County  34  to  CSAH 
12  in  Chippewa  County,  east  along 
CSAH  12  to  CSAH  9  in  Chippewa 
County,  south  along  CSAH  9  to  STH  7. 
southeast  along  STH  7  to  Montevideo 
and  along  the  municipal  boundary  of 
Montevideo  to  U.S.  212;  then  west  along 
U.S.  212  to  the  point  of  b^inning. 

Northwest  Zone:  That  portion  of  the 
state  encompassed  by  a  line  extoiding 


east  from  the  North  Dakota  border  along 
U.S.  Highway  2  to  State  Trunk  Highway 
(STH)  32,  north  along  STH  32  to  STH 
92.  east  along  STH  92  to  County  State 
Aid  Highway  (CSAH)  2  in  Polk  County, 
north  along  CSAH  2  to  CSAH  27  in 
Pennington  County,  north  along  CSAH 

27  to  STH  1,  east  along  STH  1  to  CSAH 

28  in  Pennington  County,  north  along 
CSAH  28  to  CSAH  54  in  Marshall 
County,  north  along  CSAH  54  to  CSAH 
9  in  Roseau  County,  north  along  CSAH 
9  to  STH  11,  west  along  STH  11  to  STH 
310,  and  north  along  STH  310  to  the 
Manitoba  border. 

Northeast  Zone — That  portion  of  the 
state  encompassed  by  the  following 
boimdary:  Beginning  on  State  Trunk 
Highway  (STH)  72  at  the  northern 
boundary  of  the  state,  thence  along  STH 
72  to  the  Tamarac  River  in  Beltrami 
County,  thence  along  the  southerly 
shore  of  the  Tamarac  River  to  Upper 
Red  Lake,  thence  along  the  easterly  and 
southerly  shcnes  of  Upper  Red  Lake  to 
the  easterly  boundary  of  the  Red  Lake 
Indian  Reservation,  thence  along  the 
easterly  boundary  of  said  Reservation  to 
STH  1.  thence  along  STH  1  to  STH  72, 
thence  along  STH  72  to  U.S.  Highway 
71,  thence  along  U.S.  71  to  County  State 
Aid  Highway  (CSAH)  39  in  Beltrami 
County,  thence  along  CSAH  39  to  CSAH 
20,  thence  along  CSAH  20  to  CSAH  53, 
thence  along  CSAH  53  to  CSAH  12, 
thence  along  CSAH  12  to  CSAH  51, 
thence  along  CSAH  51  to  CSAH  8, 
thence  along  CSAH  8  to  CSAH  25, 
thence  along  CSAH  25  to  CSAH  4, 
thence  along  CSAH  4  to  CSAH  46, 
thence  along  CSAH  46  to  U.S.  Hi^way 
2,  thence  along  U.S.  2  to  CSAH  45. 
thence  along  CSAH  45  to  CSAH  9, 
thence  along  CSAH  9  to  CSAH  69, 
thence  along  CSAH  69  to  CSAH  5, 
thence  along  CSAH  5  to  CSAH  39, 
thence  along  CSAH  39  to  County  Road 
(CR)  94.  thence  along  CR  94  to  CSAH 
31,  thence  along  CSAH  31  to  STH  200, 
thence  along  STH  200  to  STH  371, 
thence  along  STH  371  to  STH  84,  thence 
along  STH  84  to  CSAH  2.  thence  along 
CSAH  2  to  CSAH  1,  thence  along  CSAH 
1  to  STH  6,  thence  along  STH  6  to  STH 
18,  thence  along  STH  18  to  U.S. 
Highway  169,  thence  due  east  to  the 
west  shore  of  Mille  Lacs  Lake,  thence 
along  the  westerly  and  southerly  shores 
of  said  lake  to  a  point  due  north  of  the 
junction  of  U.S.  169  and  STH  27,  thence 
due  south  to  said  jimction,  thence  along 
U.S.  169  to  STH  23.  thence  along  STH 
23  to  STH  65.  thence  along  STH  65  to 
STH  70.  thence  along  STH  70  to  the  east 
boundary  of  the  state,  tlraice  along  the 
easterly  and  northerly  boundaries  of  the 
state  to  the  point  of  beginning. 
Special  Canada  Goose  Seasons: 
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Fergus  Falls/Alexandria  Zone:  That 
area  encompassed  by  a  line  beginning  at 
the  intersection  of  State  Trunk  Highway 
(STH)  55  and  STH  28  and  extending 
east  along  STH  28  to  County  State  Aid 
Highway  (CSAH)  33  in  Pope  County, 
north  along  CSAH  33  to  CSAH  3  in 
Douglas  County,  north  along  CSAH  3  to 
CSAH  69  in  Otter  Tail  County,  north 
along  CSAH  69  to  CSAH  46  in  Otter  Tail 
County,  east  along  CSAH  46  to  the 
eastern  boundary  of  Otter  Tail  County, 
north  along  the  east  boundary  of  Otter 
Tail  County  to  CSAH  40  in  Otter  Tail 
County,  west  along  CSAH  40  to  CSAH 
75  in  Otter  Tail  County,  north  along 
CSAH  75  to  STH  210,  west  along  STH 
210  to  STH  108.  north  along  STH  108 
to  CSAH  1  in  Otter  Tail  County,  west 
along  CSAH  1  to  CSAH  14  in  Otter  Tail 
County,  north  along  CSAH  14  to  CSAH 
44  in  Otter  Tail  County,  west  along 
CSAH  44  to  CSAH  35  in  Otter  Tail 
County,  north  along  CSAH  35  to  STH 
108,  west  along  STH  108  to  CSAH  19  in 
Wilkin  County,  south  along  CSAH  19  to 
STH  55,  then  southeast  along  STH  55  to 
the  point  of  beginning. 

Missouri 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north, 
Missouri  Highway  5  on  the  east. 
Missouri  240  and  U.S.  65  on  the  south, 
and  U.S.  65  on  the  west. 


Middle  Zone 

Schell-Osage  Zone:  That  portion  of 
the  State  encompassed  by  a  line 
extending  east  from  the  Kansas  border 
along  U.S.  Highway  54  to  Missouri 
Highway  13,  north  along  Missoiui  13  to 
Missouri  7.  west  along  Missouri  7  to 
U.S.  71,  north  along  U.S.  71  to  Missouri 
2,  then  west  along  Missouri  2  to  the 
Kansas  border. 

Ohio 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone 

Lake  Erie  SJBP  Zone:  That  portion  of 
the  State  encompassed  by  a  line 
extending  south  from  the  Michigan 
border  along  Interstate  Highway  75  to  I- 
280,  south  along  1-280  to  1-80,  and  east 
along  1-80  to  the  Pennsylvania  border. 

Tennessee 

Southwest  Zone:  That  portion  of  the 
State  south  of  State  Highways  20  and 
104.  and  west  of  U.S.  Highways  45  and 
45W. 


Northwest  Zone:  Lake.  Obion  and 
Weakley  Counties  and  those  portions  of 
Gibson  and  Dyer  Counties  not  included 
in  the  Southwest  Tennessee  Zone. 

Kentucky/Barkley  Lakes  Zone:  That 
portion  of  the  State  bounded  on  the 
west  by  the  eastern  boundaries  of  the 
Northwest  and  Southwest  Zones  and  on 
the  east  by  State  Highway  13  from  the 
Alabama  border  to  Clarksville  and  U.S. 
Highway  79  from  Clarksville  to  the 
Kentucky  border. 

Wisconsin 

Horicon  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
State  Highway  21  and  the  Fox  River  in 
Winnebago  County  and  extending 
westerly  along  State  21  to  the  west 
boundary  of  Winnebago  County, 
southerly  along  the  west  boundary  of 
Winnebago  County  to  the  north 
boundary  of  Green  Lake  County, 
westerly  along  the  north  boimdaries  of 
Green  Lake  and  Marquette  Counties  to 
State  22,  southerly  along  State  22  to 
State  33,  westerly  along  State  33  to  U.S. 
Highway  16,  westerly  along  U.S.  16  to 
Weyh  Road,  southerly  along  Weyh  Road 
to  Coimty  Highway  O,  southerly  along 
County  O  to  the  west  boundary  of 
Section  31,  southerly  along  the  west 
boundary  of  Section  31  to  the  Sauk/ 
Columbia  County  boundary,  southerly 
along  the  Sauk/Columbia  County 
boundary  to  State  33,  easterly  along 
State  33  to  Interstate  Highway  90/94. 
southerly  along  1-90/94  to  State  60, 
easterly  along  State  60  to  State  83. 
northerly  along  State  83  to  State  175. 
northerly  along  State  175  to  State  33, 
easterly  along  State  33  to  U.S.  Highway 
45,  northerly  along  U.S.  45  to  the  east 
shore  of  the  Fond  Du  Lac  River, 
northerly  along  the  east  shore  of  the 
Fond  Du  Lac  River  to  Lake  Winnebago, 
northerly  along  the  western  shoreline  of 
Lake  Winnebago  to  the  Fox  River,  then 
westerly  along  the  Fox  River  to  State  21. 
Collins  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
Hilltop  Road  and  Collins  Marsh  Road  in 
Manitowoc  County  and  extending 
westerly  along  Hilltop  Road  to  Hiunpty 
Diunpty  Road,  southerly  along  Humpty 
Dumpty  Road  to  Poplar  Grove  Road, 
easterly  and  southerly  along  Poplar 
Grove  Road  to  County  Highway  JJ. 
southeasterly  along  County  JJ  to  Collins 
Road,  southerly  along  Collins  Road  to 
the  Manitowoc  River,  southeasterly 
along  the  Manitowoc  River  to  Quarry 
Road,  northerly  along  Quarry  Road  to 
Einberger  Road,  northerly  along 
Einberger  Road  to  Moschel  Road, 
westerly  along  Moschel  Road  to  Collins 
Marsh  Road,  northerly  along  Collins 
Marsh  Road  to  Hilltop  Road. 


Exterior  Zone:  That  portion  of  the 
State  not  included  in  the  Horicon  or 
Collins  Zones. 

Mississippi  River  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Biu-lington  Northern 
Railway  and  the  Illinois  border  in  Grant 
County  and  extending  northerly  along 
the  Bxu-lington  Northern  Railway  to  the 
city  limit  of  Prescott  in  Pierce  County, 
then  west  along  the  Prescott  city  limit 
to  the  Minnesota  border. 

Rock  Prairie  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Illinois  border  and 
Interstate  Highway  90  and  extending 
north  along  1-90  to  Coimty  Highway  A, 
east  along  Coimty  A  to  U.S.  Highway  12. 
southeast  along  U.S.  12  to  State 
Highway  50.  west  along  State  50  to  State 
120.  then  south  along  120  to  the  Illinois 
border. 

Brown  County  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Fox  River  witih  Green 
Bay  in  Brown  County  and  extending 
southerly  along  the  Fox  River  to  State 
Highway  29,  northwesterly  along  State 
29  to  the  Brown  County  line,  south, 
east,  and  north  along  the  Brown  County 
line  to  Green  Bay.  due  west  to  the 
midpoint  of  the  Green  Bay  Ship 
Channel,  then  southwesterly  along  the 
Green  Bay  Ship  Channel  to  the  Fox 
River. 

Central  Flyway 

Colorado  (Central  Flyway  Portion) 

Northern  Front  Range  Area:  All  lands 
in  Adams,  Boulder.  Clear  Creek.  Denver, 
Gilpin,  Jefferson,  Larimer,  and  Weld 
Counties  west  of  1-25  from  the 
Wyoming  border  south  to  1-70;  west  on 
1-70  to  the  Continental  Divide;  north 
along  the  Continental  Divide  to  the 
Jackson-Larimer  County  Line  to  the 
Wyoming  border. 

South  Park/San  Luis  Valley  Area: 
Alamosa.  Chaffee.  Conejos.  Costilla, 
Custer.  Fremont.  Lake.  Park.  Teller,  and 
Rio  Grande  Counties  and  those  portions 
of  Hinsdale,  Mineral,  and  Saguache 
Counties  east  of  the  Continental  Divide. 

North  Park  Area:  Jackson  County. 

Arkansas  Valley  Area:  Baca,  Bent, 
Crowley,  Kiowa.  Otero,  and  Prowers 
Counties. 

Pueblo  County  Area:  Pueblo  County. 

Remainder:  Remainder  of  the  Central 
Flyway  portion  of  Colorado. 

Eastern  Colorado  Late  Light  Goose 
Area:  that  portion  of  the  State  east  of 
Interstate  Highway  25. 

Kansas 
Light  Geese 

Unit  1:  That  portion  of  Kansas  east  of 
a  line  beginning  at  the  intersection  of 
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the  Nebraska  border  and  KS  99, 
extending  south  along  KS  99  to  1-70  to 
U.S.  75,  south  on  U.S.  75  to  U.S.  54, 
west  on  U.S.  54  to  KS  99,  and  then 
south  on  KS  99  to  the  Oklahoma  border. 

Unit  2:  The  rnnainder  of  Kansas, 
laying  west  of  Unit  1. 

Dark  Geese 

Marais  des  Cygnes  Valley  Unit:  The 
area  is  bounded  by  the  Missouri  border 
to  KS  68,  KS  68  to  U.S.  169,  U.S.  169 
to  KS  7,  KS  7  to  KS  31,  KS  31  to  U.S. 
69,  U.S.  69  to  KS  239,  KS  239  to  Uie 
Missouri  border. 

South  Flint  Hills  Unit:  The  area  is 
bounded  by  highways  U.S.  50  to  KS  57, 
KS  57  to  U.S.  75,  U.S.  75  to  KS  39,  KS 
39  to  KS  96.  KS  96  to  U.S.  17,  U.S.  17 
to  U.S.  50. 

Flint  Hills  Unit:  That  part  of  Kansas 
bounded  by  a  line  from  the  junction  of 
1-35  and  K-57,  then  south  and  east  on 
K-57  to  its  junction  with  US-75,  then 
south  on  US-75  to  its  junction  with  K- 
39,  then  south  and  west  on  K-39  to  its 
-junction  with  K-96,  then  west  on  K-96 
tolts  junction  with  US-77,  then  north 
on  US-77  to  its  junction  with  1-70,  then 
east  on  1-70  to  its  junction  with  US-75, 
then  south  on  US-75  to  its  junction 
with  1-35,  then  west  on  1-35  to  its 
junction  with  K-57,  except  federal  and 
state  sanctuaries. 

Montana  (Central  Flyway  Portion) 

Sheridan  County:  Includes  all  of 
Sheridan  County. 

Remainder:  Includes  the  remainder  of 
the  Central  Flyway  portion  of  Montana. 

Nebraska 

Dark  Geese 

North  Unit:  Keya  Paha  County  east  of 
U.S.  183  and  all  of  Boyd  County, 
including  the  boundary  waters  of  the 
Niobrara  River,  all  of  Knox  County  and 
that  portion  of  Cedar  County  west  of 
U.S.  81. 

Southcentral  Unit:  That  area  south 
and  west  of  U.S.  281  at  the  Kansas/ 
Nebraska  border,  north  to  Giltner  Road 
(near  Doniphan),  east  to  NE  14,  north  to 
NE  91,  west  to  U.S.  183.  south  to  NE  92. 
west  to  NE  61,  north  to  U.S.  2,  west  to 
the  intersection  of  Garden,  Grant,  and 
Sheridan  counties,  then  west  along  the 
northern  border  of  Garden,  Morrill,  and 
Scotts  Bluff  counties  to  the  Wyoming 
border. 

Northcentral  Unit:  That  area  north  of 
the  Southwest  Unit  and  west  of  U.S. 
183. 

East  Unit:  The  remainder  of  Nebraska. 

Light  Geese 

Rainwater  Basin  Light  Goose  Area 
(West):  The  area  bounded  by  the 
junction  of  U.S.  283  and  U.S.  30  at 


Lexington,  east  on  U.S.  30  to  U.S.  281, 
south  on  U.S.  281  to  NE  4,  west  on  NE 
4  to  U.S.  34,  continue  west  on  U.S.  34 
to  U.S.  283,  then  north  on  U.S.  283  to 
the  beginning. 

Rainwater  Basin  Light  Goose  Area 
(East):  The  area  bounded  by  the  junction 
of  U.S.  281  and  U.S.  30  at  Grand  Island, 
north  and  east  on  U.S.  30  to  NE  92,  east 
ori  NE  92  to  NE  15,  south  on  NE  15  to 
NE  4,  west  on  NE  4  to  U.S.  281,  north 
on  U.S.  281  to  the  beginning. 

Remainder  of  State:  The  remainder 
portion  of  Nebraska. 

New  Mexico  (Central  Flyway  Portion) 
Dark  Geese 

Middle  Rio  Grande  Valley  Unit: 
Sierra,  Socorro,  and  Valencia  counties. 

Remainder:  The  remainder  of  the 
Central  Flyway  portion  of  New  Mexico. 


North  Dakota 
Dark  Geese 

Missouri  River  Zone:  That  area 
encompassed  by  a  line  extending  from 
the  South  Dakota  border  north  on  U.S. 
83  and  1-94  to  ND  41,  north  to  ND  53, 
west  to  U.S.  83,  north  to  ND  23,  west  to 
ND  37,  south  to  ND  1804,  south 
approximately  9  miles  to  Elbowoods 
Bay  on  Lake  Sakakawea,  south  and  west 
across  the  lake  to  ND  8,  south  to  ND 
200,  east  to  ND  31,  south  to  ND  25, 
south  to  1-94,  east  to  ND  6,  south  to  the 
South  Dakota  border,  and  east  to  the 
point  of  origin. 

Statewide:  All  of  North  Dakota. 

South  Dakota 
Canada  Geese 

Unit  1:  Statewide  except  for  Units  2 
and  3. 

Power  Plant  Area:  That  portion  of 
Grant  County  east  of  SD  15  and  north 
of  SD  20. 

Unit  2:  Brule,  Buffalo,  Campbell. 
Dewey,  Hughes.  Hyde.  Lyman,  Potter, 
Stanley,  Sully,  and  Walworth  Counties 
and  that  portion  of  Corson  County  east 
of  State  Highway  65. 

Unit  3:  Charles  Mix  and  Gregory 
Counties. 

Texas 

West  Unit:  That  portion  of  the  State 
laying  west  of  a  line  from  the 
international  toll  bridge  at  Laredo:  north 
along  1-35  and  I-35W  to  Fort  Worth; 
northwest  along  U.S.  81  and  U.S.  287  to 
Bowie;  and  north  along  U.S.  81  to  the 
Oklahoma  border. 

East  Unit:  Remainder  of  State. 

Wyoming  (Central  Flyway  Portion) 

Area  1:  Hot  Springs,  Natrona,  and 
Washakie  Coimties,  and  that  portion  of 
Park  County  south  of  T58N. 


Area  2:  Converse  and  Platte  County. 

Area  3:  Albany,  Big  Horn,  Campbell, 
Crook,  Fremont.  Johnson,  Laramie, 
Niobrara,  Sheridan,  and  Weston 
Counties  and  those  portions  of  Carbon 
County  east  of  the  Continental  Divide 
and  Park  County  north  of  T58N. 

Area  4:  Goshen  County. 

Pacific  Flyway 
Arizona 

GMU  22  and  23:  Game  Management 
Units  22  and  23. 

Remainder  of  State:  The  remainder  of 
Arizona. 


California 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
beginning  at  the  Oregon  border;  south 
and  west  along  the  Klamath  River  to  the 

_  mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10;  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 
45N22  to  U.S.  97  at  Grass  Lake  Siunmit; 
south  and  west  along  U.S.  97  to  1-5  at 
the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
junction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70;  east  on  CA  70  to  U.S. 
395;  south  and  east  on  U.S.  395  to  the 

_  Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
towrn  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe, 
Brawley,  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
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1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern,  and  the 
Colorado  River  Zones. 

Del  Norte  and  Humboldt  Area:  The 
Counties  of  Del  Norte  and  Humboldt. 
Sacramento  Valley  Area:  That  area 
bounded  by  a  line  beginning  at  Willows 
in  Glenn  County  proceeding  south  on  I- 
5  to  Hahn  Road  north  of  Arbuckle  in 
Colusa  County;  easterly  on  Hahn  Road 
and  the  Grimes  Arbuckle  Road  to 
Grimes  on  the  Sacramento  River; 
southerly  on  the  Sacramento  River  to 
the  Tisdale  Bypass  to  O'Banion  Road; 
easterly  on  O'Banion  Road  to  CA  99; 
northerly  on  CA  99  to  the  Gridley- 
Colusa  Highway  in  Gridley  in  Butte 
County;  westerly  on  the  Gridley-Colusa 
Highway  to  the  River  Road;  northerly  on 
the  River  Road  to  the  Princeton  Ferry; 
westerly  across  the  Sacramento  River  to 
CA  45;  northerly  on  CA  45  to  CA  162; 
northerly  on  CA  45-162  to  Glenn; 
westerly  on  CA  162  to  the  point  of 
beginning  in  Willows. 

Western  Canada  Goose  Hunt  Area: 
That  portion  of  the  above  described 
Sacramento  Valley  Area  lying  east  of  a 
line  formed  by  Butte  Creek  from  the 
Gridley-Colusa  Highway  south  to  the 
Cherokee  Canal;  easterly  along  the 
Cherokee  Canal  and  North  Butte  Road  to 
West  Butte  Road;  southerly  on  West 
Butte  Road  to  Pass  Road;  easterly  on 
Pass  Road  to  West  Butte  Road;  southeriy 
on  West  Butte  Road  to  CA  20;  and 
westerly  along  CA  20  to  the  Sacramento 
River. 

San  Joaquin  Valley  Area:  That  area 
boimded  by  a  line  beginning  at  Modesto 
in  Stanislaus  County  proceeding  west 
on  CA  132  to  1-5;  southerly  on  1-5  to 
CA  152  in  Merced  County;  easterly  on 
CA  152  to  CA  165;  northerly  on  CA  165 
to  CA  99  at  Merced;  northerly  and 
westerly  on  CA  99  to  the  point  of 
beginning. 

Colorado  (Pacific  Flyway  Portion) 
West  Central  Area:  Archuleta.  Delta, 

Dolores,  Gunnison.  LaPlata. 

Montezuma.  Montrose.  Ouray.  San  Juan. 

and  San  Miguel  Coimties  and  those 

portions  of  Hinsdale,  Mineral  and 

Saguache  Counties  west  of  the 

Continental  Divide. 
State  Area:  The  remainder  of  the 

Pacific-Flyway  Portion  of  Colorado. 

Idaho 

Zone  1:  Bear  Lake,  Benewah,  Bonner. 
Bonneville,  Boundry.  Butte.  Clark. 
Clearwater,  Custer,  Franklin.  Fremont, 
Idaho,  Jefferson.  Kootenai.  Latah. 
Lemhi.  Lewis.  Madison.  Nez  Perce. 
Oneida,  Shoshone,  and  Teton  Counties. 


and  those  portions  of  Bingham  County 
within  the  Blackfoot  Reservoir  drainage 
and  Caribou  County,  except  for  the  Fort 
Hall  Indian  Reservation. 

Zone  2:  Ada,  Adams.  Blaine,  Boise, 
Camas.  Canyon.  Cassia.  Elmore.  Gem. 
Gooding,  Jerome,  Lincoln.  Minidoka, 
Owyhee.  Payette.  Twin  Falls,  and 
Washington  Counties,  and  those 
portions  of  Power  County  west  of  ID  37 
and  ID  39. 

Zone  3:  All  lands  and  waters  vdthin 
the  Fort  Hall  Indian  Reservation, 
including  private  holdings;  Bannock 
County.  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage,  and  Power  County  east  of  ID 
37  and  ID  39. 

In  addition,  goose  frameworks  are  set 
by  the  following  geographical  areas: 

Northern  Unit:  Benewah.  Bonner. 
Boundary.  Clearwater.  Idaho,  Kootenai, 
Latah.  Lewis.  Nez  Perce,  and  Shoshone 
Counties. 

Southwestern  Unit:  That  area  west  of 
the  hne  formed  by  U.S.  93  north  from   , 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis.  northerly  on  U.S.  93  to  the 
Montana  border  (except  the  Northern 
Unit  and  except  Custer  and  Lemhi 
Counties). 

Southeastern  Unit:  That  area  east  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis.  northerly  on  U.S.  93  to  the 
Montana  border,  including  all  of  Custer 
and  Lemhi  Counties. 

Montana  (Pacific  Flyway  Portion) 

East  of  the  Divide  Zone:  The  Pacific 
Flyway  portion  of  the  State  located  east 
of  the  Continental  Divide. 

West  of  the  Divide  Zone:  The 
remainder  of  the  Pacific  Flyway  portion 
of  Montana. 

Nevada 

Lincoln  Clark  County  Zone:  All  of 
Lincoln  and  Clark  Counties 

Scripps/Washoe  Lake  Zone:  Scripps 
Wildlife  Management  Area  and  Washoe 
Lake  State  Park. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway  Portion) 

North  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  north  of 
1-40. 

South  Zone:  The  Pacific  Flyway 
portion  of  New  Mexico  located  south  of 
1-40. 

Oregon 

Southwest  Zone:  Douglas,  Coos, 
Curry.  Josephine  and  Jackson  Counties. 

Northwest  Special  Permit  Zone:  That 
portion  of  western  Oregon  west  and 


north  of  a  line  running  south  from  the 
Columbia  River  in  Portland  along  1-5  to 
OR  22  at  Salem;  then  east  on  OR  22  to 
the  Stayton  Cutoff;  then  south  on  the 
Stayton  Cutoff  to  Stayton  and  due  south 
to  the  Santiam  River;  then  west  along 
the  north  shore  of  the  Santiam  River  to 
1-5;  then  south  on  1-5  to  OR  126  at 
Eugene;  then  west  on  OR  126  to 
Greenhill  Road;  then  south  on  Greenhill 
Road  to  Crow  Road;  then  west  on  Crow 
Road  to  Territorial  Hwy;  then  west  on 
Territorial  Hwy  to  OR  126;  then  west  on 
OR  126  to  OR  36;  then  north  on  OR  36 
to  Forest  Road  5070  at  Brickerville;  then 
west  and  south  on  Forest  Road  5070  to 
OR  126;  then  west  on  OR  126  to  the 
Pacific  Coast. 

Northwest  Zone:  Those  portions  of 
Clackamas,  Lane,  Linn,  Marion, 
Multnomah,  and  Washington  Counties 
outside  of  the  Northwest  Special  Permit 

Zone. 

Closed  Zone:  Those  portions  of  Coos, 
Curry,  Douglas  and  Lane  Counties  west 
of  US  101. 

Eastern  Zone:  Hood  River.  Wasco. 
Sherman.  Gilliam.  Morrow,  Umatilla, 
Deschutes,  Jefferson,  Crook.  Wheeler, 
Grant.  Baker.  Union,  and  Wallowa 
Counties. 

Harney.  Klamath.  Lake  and  Malheur 
Counties  Zone:  All  of  Harney,  Klamath, 
Lake,  and  Malheur  Counties. 

Utah 

Washington  County  Zone:  All  of 
Washington  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Utah. 

Washington 

Eastern  Washington:  All  areas  east  of 
the  Pacific  Crest  Trail  and  east  of  the  Big 
White  Salmon  River  in  Klickitat  County. 

Area  1:  Lincoln,  Spokane,  and  Walla 
Walla  Counties;  that  part  of  Grant 
County  east  of  a  line  beginning  at  the 
Douglas-Lincoln  County  line  on  WA 
174,  southwest  on  WA  174  to  WA  155, 
south  on  WA  155  to  US  2,  southwest  on 
US  2  to  Pinto  Ridge  Road,  south  on 
Pinto  Ridge  Road  to  WA  28,  east  on  WA 
28  to  the  Stratford  Road,  south  on  the 
Stratford  Road  to  WA  17,  south  on  WA 
17  to  the  Grant-Adams  County  line; 
those  parts  of  Adams  Coimty  east  of 
State  Highway  17;  those  parts  of 
Franklin  Cotmty  east  and  south  of  a  line 
beginning  at  the  Adams-Franklin 
County  line  on  WA  17,  south  on  WA  17 
to  US  395,  south  on  US  395  to  1-182. 
west  o  1-182  to  the  Franklin-Benton 
County  line;  those  parts  of  Benton 
County  south  of  1-182  and  1-82;  and 
those  parts  of  Klickitat  County  east  of 
U.S.  Highway  97. 

.  Area  2:  All  of  Okanongan,  Douglas, 
and  Kittitas  Counties  and  those  parts  of 


52020 


Federal  Register /Vol.  63.  No.  188 /Tuesday,  September  29.  1998 /Rules  and  Regulations 


Grant,  Adams,  Franklin,  and  Benton 
Counties  not  included  in  Eastern 
Washington  Goose  Management  Area  1. 

Area  3:  All  other  parts  of  eastern 
Washington  not  included  in  Eastern 
Washington  Goose  Management  Areas  1 
and  2. 

Western  Washington:  All  areas  west 
of  the  East  Zone. 

Area  1:  Skagit,  Island,  and  Snohomish 
Counties. 

Area  2:  Clark  County,  except  portions 
south  of  the  Washougal  River,  Cowlitz, 
Pacific,  and  Wahkiakimi  Counties,  and 
that  portion  of  Grays  Harbor  Coimty 
south  of  U.S.  highway  12  and  east  of 
U.S.  highway  101. 

Area  3:  All  parts  of  western 
Washington  not  included  in  Western 
Washington  Goose  Management  Areas  1 
and  2. 

Lower  Columbia  River  Early-Season 
Canada  Goose  Zone:  Beginning  at  the 
Washington-Oregon  border  on  the  1-5 
Bridge  near  Vancouver,  Washington; 
north  on  1-5  to  Kelso;  west  on  Highway 
4  from  Kelso  to  Highway  401;  south  and 
west  on  Highway  401  to  Highway  101 


at  the  Astoria-Megler  Bridge;  west  on 
Highway  101  to  Gray  Drive  in  the  City 
of  Ilwaco;  west  on  Gray  Drive  to  Canby 
Road;  southwest  on  Canby  Road  to  the 
North  Jetty;  southwest  on  the  North  Jetty 
to  its  end;  southeast  to  the  Washington- 
Oregon  border;  upstream  along  the 
Washington-Oregon  border  to  the  point 
of  origin. 

Wyoming  (Pacific  Flyway  Portion): 
See  State  Regulations. 

Bear  River  Area:  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area:  That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Eden-Farson  Area:  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

Swans 

Central  Fljrway 

South  Dakota:  Aurora,  Beadle, 
Brookings,  Brown,  Brule,  Buffalo, 
Campbell,  Clark,  Codington.  Davison, 
Deuel,  Day,  Edmunds.  Faulk,  (kant. 


Hamlin.  Hand.  Hanson.  Hughes.  Hyde, 
Jerauld.  Kingsbury.  Lake.  Marshall. 
McCook,  McPherson,  Miner, 
Minnehaha,  Moody,  Potter,  Roberts, 
Sanborn,  Spink,  Sully,  and  Walworth 
Counties. 

Pacific  Flyway 

Montana  (Pacific  Flyway  Portion) 

Open  Area:  Cascade,  Chouteau,  Hill, 
Liberty,  and  Toole  Counties  and  those 
portions  of  Pondera  and  Teton  Counties 
lying  east  of  U.S.  287-89. 

Nevada 

Open  Area:  Churchill.  Lyon,  and 
Pershing  Counties. 

Utah 

Open  Area:  Those  portions  of  Box. 
Elder.  Weber,  Davis,  Salt  Lake,  and 
Toole  Coimties  lying  south  of  State  Hwy 
30, 1-80/84.  west  of  1-15,  and  north  of 
I-«0. 

(PR  Doc.  98-25926  Filed  9-28-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400,  430,  431,  434,  435, 
438,  440,  and  447 

[HCFA-2001-P] 

RIN  0938-nAI70 

Medicaid  Program;  Medicaid  Managed 
Care 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Medicaid  regulations  to 
allow  the  States  greater  flexibility  by 
giving  them  the  option  to  require 
Medicaid  recipients  to  enroll  in 
managed  care  entities  without  obtaining 
waivers.  These  revisions,  which  are 
authorized  by  the  Balanced  Budget  Act 
of  1997.  would  establish  new 
beneficiary  protections  in  areas  such  as 
quality  assurance,  grievance  rights,  and 
coverage  of  emergency  services.  They 
would  eliminate  certain  requirements 
viewed  by  State  agencies  as 
impediments  to  the  growth  of  managed 
care  programs,  such  as  the  enrollment 
composition  requirement,  the  right  to 
disenroll  without  cause  at  any  time,  and 
the  prohibition  against  enrollee  cost- 
sharing.  They  would  also  permit  State 
agencies  to  amend  their  State  plans  to 
require  enrollment  in  managed  care 
organizations  subject  to  certain 
conditions,  including  limits  on  whose 
erut)llment  can  be  mandated,  and  a 
requirement  for  beneficiary  choice.  In 
addition,  this  rule  would  extend  most  of 
these  new  requirements  to  prepaid 
health  plans. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  November  30, 1998. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
2001-P,  P.O.  Box  7517.  Baltimore,  MD 
21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  413-G  Hubert  H. 
Hiunphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  C5-14-03.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Subparts  A  and  B— Michael  Fiore  (410) 
786-0623;  Subpart  C— Kristin  McGinn 


(410)  786-4581;  Subpart  E— Ann  Page 
(410)  786-0083;  Nicole  Martin  (410) 
786-1068;  Subpart  F— Nicole  Martin 
(410)  786-1068;  Brenda  Jackson  (816) 
426-3406;  Subpart  H— Tim  Roe  (410) 
786-2006;  Subpart  I— Tim  Roe  (410) 
786-2006;  Subpart  J— Michael  Fiore 
(410) 786-0623. 

SUPPLEMENTARY  INFORMATION:  Because  of 
staffing  and  resource  limitations,  we 
caimot  accept  comments  by  facsimile 
(FAX)  transmission.  In  commenting, 
please  refer  to  file  code  2CFA-2001-P. 
Comments  received  timely  wrill  be 
available  for  public  inspection  as  they 
are  received,  generally  begiiming 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  443-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  fi-om  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  fit)m  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web; 

I.  Introduction 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  established  the  Medicaid  - 
program,  under  which  matching  Federal 
funds  are  provided  to  State  agencies  to 
pay  for  coverage  of  health  care  services 
to  low-income  pregnant  women, 
families  and  aged,  blind,  and  disabled 
individuals.  The  Medicaid  program  is 
administered  by  States  according  to 
Federal  statutory  and  regulatory 
requirements,  imder  the  aegis  of  a  "State 
plan"  that  must  be  approval  by  the 
Health  Care  Financing  Administration 


(HCFA).  At  the  program's  inception, 
most  health  coverage  under  the 
Medicaid  program  was  provided  by 
reimbursing  health  care  providers  on  a 
fee-for-service  basis  for  services 
furnished  to  Medicaid  beneficiaries. 

Note:  The  term  "beneficiaries"  is  used 
throughout  the  proamble  to  refer  to 
individuals  eligible  for  and  receiving 
Medicaid  benefits.  The  term  "recipients"  is 
used  in  the  text  of  the  regulation  and  is 
synonymous  to  "l)eneficiary". 

Increasingly,  however,  State  agencies 
have  provided  Medicaid  coverage 
through  managed  care  contracts,  under 
which  a  health  maintenance 
organization  (HMO)  or  other  similar 
entity  is  paid  a  fixed  monthly  capitation 
payment  for  each  beneficiary  enrolled 
with  the  entity  for  health  coverage. 
Enrolled  beneficiaries  are  required  to 
receive  the  majority  of  health  care 
services  through  the  managed  care 
entity.  In  most  States,  enrollment  in 
such  managed  care  arrangements  is 
currently  mandatory  for  at  least  certain 
categories  of  beneficiaries.  Prior  to  the 
enactment  of  the  Balanced  Budget  Act 
of  1997  (BBA),  States  agencies  were 
required  to  obtain  a  waiver  of  a  statutory 
"fi^dom  of  choice  requirement"  in 
order  to  operate  such  mandatory 
managed  care  programs,  as  discussed 
below.  No  such  waiver  was  required  for 
arrangements  involving  voluntary 
enrollment  in  managed  care. 

Chapter  One  of  the  Medicaid 
provisions  (Subtitle  H)  of  the  BBA 
significantly  strengthens  Medicaid 
managed  care  programs  by  modifying 
prior  law  to:  (1)  reflect  the  mOre 
widespread  use  of  managed  care  by 
State  agencies  to  serve  Medicaid 
beneficiaries;  (2)  build  on  the  increased 
expertise  acquired  by  HCFA  and  the 
State  agencies  in  the  administration  of 
managed  care  programs;  (3)  incorporate 
the  knowledge  that  has  been  learned 
fitmi  Medicaid,  Medicare  and  private 
sector  managed  care  programs  and  their 
oversight  organizations;  and  (4)  provide 
a  fi^mework  that  will  allow  HCFA  and 
State  agencies  to  continue  to  incorporate 
further  advances  in  the  oversight  of 
managed  care,  particularly  as  it  pertains 
to  the  protection  of  beneficiaries  and  the 
quality  of  care  delivered  to  Medicaid 
enrollees.  This  proposed  rule  would 
implement  most  of  the  provisions  of 
that  chapter  (that  is,  sections  4701 
through  4710).  It  addresses  BBA 
provisions  that  reduce  the  need  for  State 
agencies  to  obtain  waivers  to  implement 
certain  managed  care  programs; 
eliminate  enrollment  composition 
requirements-for  managed  care 
contracts;  increase  beneficiary 
protections  for  enrollees  in  Medicaid 
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managed  care  entities;  improve  quality 
assurance;  establish  solvency  standards; 
protect  against  fraud  and  abuse;  permit 
a  period  of  guaranteed  eligibility  for 
Medicaid  beneficiaries;  and  improve 
certain  administrative  features  of  State 
managed  care  programs. 

The  development  of  this  regulation 
has  been  guided  by  knowledge  shared 
with  us  by  a  number  of  constituencies 
and  experts  over  the  past  decade.  We 
have  addressed  the  issues  identified  by 
advocates  regarding  the  rights  of 
Medicaid  beneficiaries,  particularly 
vulnerable  populations,  and  how  they 
can  be  protected  as  State  agencies 
increasingly  replace  fee-for-service 
Medicaid  delivery  systems  with 
managed  care  programs.  In  doing  so,  we 
have  been  guided  by  the  Consmners  Bill 
of  Rights  and  Responsibilities  (CBRR) 
issued  in  November  1997,  by  the 
President's  Advisory  Commission  on 
Consiuner  Protection  and  Quality  in  the 
Health  Care  Industry.  A  Presidential 
directive  ordered  the  Medicaid  program 
to  comply,  to  the  extent  permitted  by 
law,  with  the  recommendations  in  the 
CBRR.  As  a  result,  when  writing  this 
regulation,  we  incorporated  the  CBRR 
recommendations  whenever  authorized 

by  law. 

The  knowledge  and  experience  that 
State  agencies  have  shared  with  us  has 
also  influenced  the  content  of  this 
proposed  rule.  Numerous  State  agencies 
have  used  waivers  of  Title  XIX 
requirements  authorized  imder  section 
1115  of  the  Act  referred  to  as  "1115 
waivers"  to  implement  research  and 
demonstration  projects  to  test 
innovative  managed  care  programs.  As 
part  of  our  approval  of  a  State  agency 
waiver  program,  an  evaluation  of  the 
effectiveness  of  these  interventions  is 
required.  Many  of  these  demonstrations 
have  addressed  the  effectiveness  of 
different  approaches  to  Medicaid 
managed  care  programs.  We  have  also 
incorporated  loiowledge  learned  from 
"freedom  of  choice"  waivers  authorized 
under  section  1915(b)  of  the  Act  that 
also  allows  State  agencies  to  waive 
limited  provisions  of  the  Act  in  order  to 
implement  managed  care  programs, 
consistent  with  State-specific  design 
features.  These  waiver  applications  are 
also  evaluated  based  on  their  impact  on 
access  to  services,  quality  of  care,  and 
cost  effectiveness.  Our  experiences  v/ith 
State  agencies  in  overseeing  both  these 
types  of  waiver  programs  have 
influenced  the  development  of  this 
regulation.  It  should  be  noted  here  that, 
even  with  the  implementation  of  BBA, 
State  agencies  still  retain  the  option  of 
applying  for  Federal  waiver  authority 
under  sections  1915(b)  and  1115  of  the 
Act. 


In  the  last  decade,  private  sector 
group  purchasers,  quality  oversight 
organizations,  the  managed  care 
industry,  and  quality  improvement 
experts  have  greatly  advanced  our 
knowledge  base  of  how  managed  care 
can  be  made  more  effective  in  serving 
consumers,  through  research,  program 
evaluations,  and  tests  of  new 
administrative,  payment,  and  healthcare 
delivery  systems.  We  have  attempted  to 
incorporate  the  knowledge  shared  by 
these  organizations,  along  with 
literature  evaluating  managed  care,  to 
develop  the  specifications  for  State 
Medicaid  managed  care  purchasing 
programs  and  expect  to  continue  work 
with  these  organizations  and  the  State 
agencies. 

Several  principles  also  guided  the 
development  of  this  proposed  rule. 
First,  when  there  was  not  clear  evidence 
that  one  single  approach  to 
operationalizing  statutory  language  was 
more  effective  tihan  other  approadies. 
we  attempted  to  provide  State  agencies 
with  sufficient  flexibility  to  continue  to 
be  innovative  in  the  development  and 
improvement  of  their  State  Medicaid 
managed  care  programs.  We  deviated 
from  this  principle  when  there  was  not 
a  clear  need  for  State  flexibility  or  when 
there  was  a  potential  to  develop 
Medicaid  regulatory  language  that  is  the 
same  as  the  language  used  in  the 
Medicare+Choice  (M+C)  rule  published 
on  June  26, 1998  at  63  FR  34967.  That 
rule  implements  Medicare  managed  care 
provisions  in  the  BBA,  many  of  which 
are  similar  to  the  Medicaid  provisions 
implemented  in  this  proposed  rule. 
Consistency  between  the  Medicare  and 
the  Medicaid  programs  was  intended  to 
reduce  the  demand  on  the  managed  care 
industry  to  comply  with  multiple, 
different  sets  of  standards.  Second,  this 
proposed  rule  was  developed  with  a 
clear  emphasis  on  consumer  protections 
and  an  increased  focus  on  quality  in 
managed  care.  Third,  the  regulations 
were  written  to  support  State  agencies 
in  their  role  as  "health  care  purchasers," 
in  addition  to  their  role  as  "health  care 
regulators."  State  agencies,  like  group 
piuchasers  in  the  private  sector,  are 
continuing  to  seek  better  value  for  their 
health  care  dollars,  when  "value" 
means  the  best  possible  combination  of 
both  quality  and  price.  Relevant 
subparts  of  this  proposed  rule  attempt  to 
provide  State  agencies  with  the  tools 
needed  to  become  better  purchasers. 

Finally,  with  respect  to  quality-related 
provisions,  we  opted  to  take  a  more 
conservative  approach  and  not  impose 
greater  regulatory  burden,  without  a 
strong  evidence  base.  If  commenters 
believe  that  additional  or  stronger 
requirements  are  needed,  we  ask  that 


comments  include,  if  possible,  the 
evidence  base  in  support  of  any  such 
proposed  modifications. 

Tnis  proposed  rule  would  create  a 
new  part  of  the  Code  of  Federal 
Regulations  (Part  438).  All  new 
managed  care  regulations  created  under 
the  authority  of  3ie  BBA,  other  sections__ 
of  existing  Medicaid  regulations 
pertaining  to  managed  care,  and 
appropriate  cross  references  will  appear 
in  this  new  part.  By  creating  this  new 
part,  we  are  attempting  to  help  users  of 
the  regulations  to  better  comprehend  the 
overall  regulatory  framework  for 
managed  care.  More  detailed 
discussions  of  the  content  of  each  of  the 
subparts  of  this  proposed  rule  are  foimd 
at  the  beginning  of  each  subpart 

n.  Background 

A.  Statutory  Basis 

Section  4701  of  the  BBA  creates 
section  1932  of  the  Act,  changes 
terminology  in  Title  XIX  of  the  Act 
(most  significantly,  the  BBA  uses  the 
term  "managed  care  organization"  to 
refw  to  entities  previously  labeled 
"health  maintenance  organizations"), 
and  amends  section  1903(m)  of  the  Act 
to  require  that  contracts  and  managed 
care  organizations  (MCOs)  comply  with 
applicable  requirements  in  the  new 
section.  Among  other  things,  section 
1932  of  the  Act  permits  State  agencies 
to  require  most  groups  of  Medicaid 
beneficiaries  to  enroll  in  managed  care 
arrangements  without  section  1915(b)  or 
section  1115  waiver  authority.  Under 
the  law  prior  to  the  BBA.  a  State  agency 
was  required  to  obtain  Federal  authority 
to  waive  beneficiary  free  choice  of 
providers  in  order  to  restrict  their 
coverage  to  managed  care  arrangehients. 
Section  1932  of  the  Act  also  defines  the 
term  "managed  care  entity"  (MCE)  to 
include  MCOs  and  primary  care  case 
managers;  establishes  new  requirements 
for  managed  care  enrollment  and  choice 
of  coverage;  and  requires  MCEs  and 
State  agencies  to  provide  specified 
information  to  enroUees  and  potential 
enrollees. 

Section  4702  of  the  BBA  amends 
section  1905  of  the  Act  to  permit  State 
agencies  to  provide  primary  care  case 
management  services  without  waiver 
authority.  Instead,  primary  care  case 
management  services  may  be  made 
available  under  a  State's  Medicaid  plan 
as  an  optional  service. 

Section  4703  of  the  BBA  eliminates  a 
former  statutory  requirement  that  no 
more  than  75  percent  of  the  enrollees  in 
an  MCO  be  Medicaid  or  Medicare 
beneficiaries. 

Section  4704  of  the  BBA  creates 
section  1932(b)  of  the  Act  to  add 
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increased  protections  for  those  enrolled 
in  managed  care  arrangements.  These 
include,  among  others,  the  application 
of  a  "prudent  layperson's"  standard  to 
determine  whether  emergency  room  use 
by  a  beneficiary  was  appropriate; 
criteria  for  showing  adequate  capacity 
and  services;  grievance  procedures;  and 
protections  for  enrollees  against  liability 
for  payment  of  an  organization's  or 
provider's  debts  in  the  case  of 
insolvency. 

Section  4705  of  the  BBA  creates 
section  1932(c)  of  the  Act  which 
requires  State  agencies  to  develop  and 
implement  quality  assessment  and 
improvement  strategies  for  their 
managed  care  arrangements  and  to 
provide  for  external,  independent 
review  of  managed  care  activities. 

Section  4706  of  the  BBA  provides 
that,  with  limited  exceptions,  an  MCO 
must  meet  the  same  solvency  standards 
set  by  State  agencies  for  private  HMOs, 
or  be  licensed  or  certified  by  the  State 
as  a  risk-bearing  entity. 

Section  4707  of  the  BBA  creates 
section  1932(d)  of  the  Act  to  add 
protections  against  fraud  and  abuse, 
such  as  restrictions  on  marketing  and 
sanctions  for  noncompliance. 

Section  4708  of  the  BBA  adds  a 
number  of  provisions  to  improve  the 
administration  of  managed  care 
arrangements.  These  include,  among 
others,  provisions  raising  the  threshold 
value  of  managed  care  contracts  that 
require  the  Secretary's  prior  approval, 
and  permitting  the  same  copayments  in 
MCOs  as  apply  to  fee-for-service 
arrangements. 

Section  4709  of  the  BBA  allows  State 
agencies  the  option  to  provide  6  months 
of  guaranteed  eligibility  for  all 
individuals  enrolled  in  an  MCE. 

Section  4710  of  the  BBA  specifies  the 
effective  dates  for  all  the  provisions 
identified  in  sections  4701  through 
4709. 

B.  Overview  of  Medicaid  Managed  Care 

Medicaid  managed  care  programs 
have  been  in  existence  almost  since  the 
inception  of  the  Medicaid  program  in 
1965.  In  New  York  State.  Medicaid 
beneficiaries  were  enrolled  in  the 
Health  Insurance  Plan  of  Greater  New 
York  begiiming  in  1967.  The  State  of 
Washington  began  contracting  with 
Ooup  Health  of  Puget  Soimd  in  1970, 
and,  by  1972,  various  regional 
operations  of  Kaisei^Permanente  served 
Medicaid  beneficiaries  in  three  different 
States.  Initially,  there  were  no  statutory 
or  regulatory  provisions  spedficaily 
addressing  the  use  of  managed  caie  by 
State  agencies. 

As  a  resak  of  the  increasing  use  of 
managed  caie  in  Medicaid,  Medicare. 


and  the  private  sector,  however, 
statutory  provisions  and  regulations 
have  since  been  adopted  to  specifically 
address  Medicaid  managed  care.  In 
1976,  the  Health  Maintenance 
Organization  Act  put  forth  the  first 
specific  Federal  requirements  for 
Medicaid  contracts  with  HMOs  or 
comparable  organizations,  by  essentially 
requiring,  with  some  exceptions,  that 
"comprehensive"  specified  services,  be 
entered  into  only  with  Federally 
qualified  HMOs.  By  1981,  little  more 
than  1  percent  of  Medicaid  beneficiaries 
were  enrolled  in  managed  care.  Further 
legislative  and  regulatory  changes  made 
in  1981  and  1982  made  possible  more 
widespread  use  of  managed  care  by 
State  agencies  but  were  also 
accompanied  by  increased  requirements 
in  some  areas  (for  example,  The 
Omnibus  Budget  RecondUation  Act  of 

1981  (OBRA  1981)  required  that 
Medicaid  enrollees  be  allowed  to 
volimtarily  disenroU  without  cause  from 
HMOs,  but  was  subsequently  amended 
to  permit  a  6-month  lock-in  for 
individuals  enrolled  in  Federally 
qualified  HMOs.  Until  the  BBA, 
modification  of  the  laws  and  regulations 
governing  Medicaid  managed  care 
subsequent  to  OBRA  1981  and  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 

1982  has  occiured  in  a  piecemeal 
manner.  The  BBA  represents  the  first 
major  revision  of  the  statutes  governing 
Medicaid  managed  care  in  over  a 
decade. 

The  period  from  1981  to  the  present 
has  seen  significant  changes  in 
Medicaid  managed  care  programs. 
While  only  approximately  250,000 
Medicaid  beneficiaries  were  enrolled  in 
managed  care  programs  in  1981.  by 
1997  this  nimiber  had  increased  to  over 
15  million.  Over  50  percent  of  the  entire 
Medicaid  population  now  receive  at 
least  some  services  through  a  health 
plan  or  a  primary  care  case  management 
arrangement.  In  the  last  decade,  a 
niunber  of  studies  and  reports  have 
dociunented  that  State  agencies  need 
both  flexibility  and  assistance  to 
implement  new  approaches  and  tools  to 
effectively  administOT  their  contracts 
with  managed  care  organizations.  A 
1997  GAO  Report  entitled.  "Medicaid 
Managed  Care— Challenge  of  Holding 
Plans  Accountable  Requires  Greater 
State  Effort."  indicated  the  need  for 
priority  attention  to  beneficiary 
information  and  education,  and  access 
to  care  and  quality  monitariag. 

As  noted  above.  Medicaid  managed 
care  contracts  were  originally  entwad 
into  by  some  State  agencies  without  any 
specific  statutory  (irovision  for  such 
arrangements.  When  the  Congress  acted 
ti<  ■apiii«^  »««^ap^  TTirrr  nrmngemontg. 


it  limited  the  applicability  of  these 
statutory  requirements  to  contracts  that 
were  comprehensive  in  the  services  they 
covered. 

Specifically,  the  statutory 
requirements  enacted  by  the  Congress  in 
section  1903(m)  of  the  Act  have  always 
applied  to  contracts  for  inpatient 
services  and  any  one  of  other  services 
specified  in  section  1903(m)(2)(A)  of  the 
Act,  or  for  any  three  of  the  non-inpatient 
services  specified  therein.  Managed  care 
contracts  that  were  less  than 
comprehensive  remained  exempt  from 
all  statutory  managed  care  requirements. 
In  recognition  of  this  fact,  we  have  in 
the  past  exercised  our  authority  under 
section  1902(a)(4)  of  the  Act  to  specify 
"methods  of  administration"  that  were 
"necessary  for  proper  and  efficient 
administraticm"  to  impose  regulatory 
requirements  on  entities  that  were 
exempt  from  the  statutory  requirements 
in  section  1903(m)  of  the  Act,  either 
because  they  provided  less  than 
comprehensive  services  or  because  they 
were  specifically  exempted  by  the 
Congress  from  complying  with 
requirements  under  section  I903(m)  of 
the  Act.  These  entities  were  called 
"prepaid  health  plans,"  or  "PHPs." 

The  regulatory  requirements  we 
applied  to  PHPs  were  not  as  stringent  as 
those  under  section  1903(m)  of  the  Act 
in  many  areas.  For  example,  while  PHPs 
were  subject  to  an  enrollment 
composition  requirement  like 
comprehensive  HMO  contractors,  the 
PHP  enrollment  composition 
requirement  could  be  waived  by  the 
State  for  "good  cause."  PHPs  also  were 
not  subject  to  the  requirement  under 
section  1903(m)  of  the  Act  that 
beneficiaries  have  the  right  to  disenroU 
without  cause  at  any  time,  and 
beneficiaries  eim>lled  in  the  PHPs  could 
have  their  ability  to  disenroU  restricted 
under  section  191S(b)  waivw  authority, 
when  the  right  to  disenroU  required 
under  section  1903(m)  of  the  Act  could 
not  be  waived. 

In  part  because  of  the  less  stringent 
requirements  that  applied  to  PHPs.  there 
has  been  a  substantia  growth  in  PHP 
enrollment.  Some  of  these  PHPs  are 
single  smrice  managed  care  plans  (for 
example,  behavioral  health  plans)  and 
their  enrollees  are  also  enrolled  in  other 
managed  care  plans  for  their  routine 
primary  and  acute  care.  Odm  PHPs, 
such  as  the  Heahh  Insurance  Plan  (HIP} 
of  New  York,  peovide  a  &dl  range  of 
aervioBS  but  ivere  exempted  by  Congress 
from  the  requiiements  in  section 
1903(m)  of  the  Act  As  discussed  more 
fuUy  below,  in  this  proposed  rule,  we 
are  proposing  to  require  that  most 
current  PHPs  meet  most  of  the 
eecpiimroentsthat  wiU  apply  to  MCOs. 
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Concurrent  with  the  increasing  need 
for  stronger  Medicaid  managed  care 
pro^BHis  has  been  the  development  of 
improved  tools,  techniques,  and 
strategies  for  delivering  and  monitoring 
managed  care  programs.  In  1991,  we 
began  the  Quality  Assurance  Reform 
Initiative  (QARI)  to  provide  technical 
assistance  tools  and  assistance  to  State 
agencies.  In  1993,  we  produced  a  QARI 
guide  entitled.  "A  Health  Care  Quality 
Improvement  System  for  Medicaid 
Managed  Care— A  Guide  for  States." 
that  contained  foxu  areas  of  guidance  for 
States:  (1)  a  framework  for  quality 
improvement  systems  for  Medicaid 
managed  care  programs;  (2)  guidelines 
for  internal  quality  assurance  programs 
of  Medicaid  HMOs  and  PHPs;  (3) 
guidelines  for  clinical  and  health 
services  focus  areas  and  use  of  quality 
indicates  and  clinical  practice 
guidelines;  and  (4)  guidelines  for  the 
conduct  of  external  quality  reviews 
conducted  under  section  1902(a)(30)(C) 
of  the  Act.  In  1995,  HCFA,  working  in 
collaboration  with  the  National 
Committee  for  Quality  Assurance 
(NCQA)  and  the  American  PubUc 
Human  Services  Association,  produced 
a  Medicaid  version  of  Health  Plan 
Employer  Data  and  Information  Set 
(HEDIS).  HEOIS  is  a  standardized 
quality  performance  measurement 
system  used  by  private  sector 
purchasers  of  managed  care  services 
modified  for  use  by  State  Medicaid 
agencies.  NCQA,  under  contract  with 
HCFA,  also  developed  "Health  Care 
Quality  Improvement  Studies  in 
Managed  Care  Settings:  Design  and 
Assessment — ^A  Guide  for  State 
Medicaid  Agencies."  In  1997,  the 
i^ency  for  Health  Care  Policy  and 
Research  (AHCPR)  produced  a  set  of 
consimier  survey  instruments  and 
measurement  tools  imder  the  auspices 
of  the  Consiuner  Assessment  of  Health 
Plan  Study  (CAHPS).  The  CAHPS 
instruments  include  measures  and  tools 
specifically  designed  for  use  by  State 
agencies.  Also  in  1997,  the  George 
Washington  University  Center  for 
Health  PoUcy  Research  published  a 
compendium  of  provisions  of  State 
contracts  with  Medicaid  managed  care 
organizations.  This  nationwide  study  of 
Medicaid  managed  care  contracts  has 
provided  valuable  information  that  can 
be  used  by  all  State  agencies  in  the 
design  and  management  of  their 
managed  care  contracts. 

These  and  multiple  other  tools  can  be 
applied  to  the  efforts  of  State  agencies 
to  become  even  more  effective  in 
purchasing  managed  care  services  for 
Medicaid  beneficiaries.  This  proposed 
rule  provides  an  opportunity  to  clarify 


for  MCOs.  beneficiaries,  and  State 
agencies,  how  these  advances  in  the 
management  and  oversight  of  health 
care  can  be  applied  to  Medicaid 
managed  care  programs. 

Through  these  regulations,  we 
promote  uniform  national  application  of 
knowledge  and  best  practices  learned 
from  these  initiatives.  While  we 
promote  imiform  best  practice,  the 
Medicaid  statute  has  always  given  State 
agencies  latitude  to  design  their 
Medicaid  programs,  as  long  as  they  meet 
certain  minimum  Federal  standards. 
Current  Federal  requirements  in  the 
Medicaid  managed  care  area  are 
imposed  either  as  conditions  for  Federal 
matching  funds  to  support  contracts 
with  MCOs,  as  conditions  for  receiving 
a  waiver  of  freedom  of  choice  under 
section  1915(b)  of  the  Act,  or  as 
conditions  for  falling  within  the  section 
1932  of  the  Act  exception  to  the 
freedom  of  choice  requirement  in 
section  1902(a)(23)  of  the  Act.  In  the 
first  case,  failure  to  comply  with  section 
1932  of  the  Act  requirements  could 
result  in  a  disallowance  of  Federal 
financial  participation  ^FFP)  in  contract 
payments.  In  the  latter  two  cases,  if  the 
State  agency  fails  to  meet  conditions  for 
the  section  1932  of  the  Act  exception  to 
the  freedom-of-choice  requirement  in 
section  1902(a)(23)  of  the  Act,  or  has  its 
section  1915(b)  waiver  non-renewed  or 
terminated  for  a  fciilure  to  meet  waiver 
conditions,  the  State  agency  would  be 
out  of  compliance  with  the  freedom  of 
choice  requirement  in  section 
1902(a)(23)  of  the  Act,  and  the  State 
agency  would  be  subject  to  a 
compliance  enforcement  action  under 
section  1904  of  the  Act. 

Because  the  Medicaid  program  is  a ' 
State  administered  program  subject  to 
Federal  guidance  and  rules,  Medicaid 
regulations  do  not  generally  adopt  the 
same  approach  to  regulating  managed 
care  organizations  as  Federal  Medicare 
regulations.  Instead,  Medicaid  rules 
generally  regulate  State  agencies  and 
place  requirements  in  their  contracts 
with  managed  care  organizations  or 
managed  care  programs. 

This  proposed  rule  adopts  this 
direction  in  implementing  the  new 
requirements  in  the  BBA,  and,  as 
discussed  below,  extending  these 
requirements  to  PHPs. 

Section  4710(c)  of  the  BBA  provides 
for  a  limited  exemption  from  the  BBA 
requirements  in  sections  4701  through 
4710  for  approved  waiver  programs 
under  the  authority  of  section  1115  or 
1915(b)  of  the  Act.  Specifically,  none  of 
the  provisions  contained  in  sections 
4701  through  4710  of  the  BBA  will 
affect  the  terms  and  conditions  of  any 
approved  waiver  under  section  1115  or 


1915(b)  of  the  Act,  because  the  waiver 
was  in  effect  on  the  date  of  the 
enactment  of  the  BBA  (that  is,  August  5. 
1997.) 

In  general,  any  provision  of  a  State's 
approved  section  1115  or  1915(b) 
waiver  program  (which  was  approved  or 
^ective  as  of  August  5, 1997)  that  is 
specifically  addressed  in  the  State's 
waiver  proposal,  statutory  waivers, 
special  terms  and  conditions, 
operational  protocol,  or  other  official 
State  policy  or  procedures  approved  by 
HCFA,  would  not  be  affected  by  the 
BBA  provisions,  even  if  it  differs  from 
the  BBA  managed  care  requirements.  As 
long  as  the  BBA  provisions  are 
addressed  in  the  State's  approved 
waiver  materials,  no  determination 
needs  to  be  made  as  to  whether  the 
State's  policy  or  procedures  meet  or 
exceed  the  BBA  requirements.  If  the 
BBA  provisions  are  not  addressed,  then 
the  State  agency  must  meet  the  BBA 
requirements,  except  as  specified  below 
for  newly  submitted  or  amended 
waivers. 

The  exemption  from  the  BBA 
requirements  will  apply  to  aU  States' 
section  1915(b)  waiver  programs  until 
the  date  that  the  waiver  authority 
approved  or  in  effect  as  of  August  5. 
1997  expires.  As  of  the  date  of  any 
section  1915(b)  waiver  renewal  or  any 
temporary  extension  of  that  authority 
granted  after  August  5, 1997,  the  State 
agency  will  be  required  to  comply  with 
all  BBA  requirements  that  are  in  effect 
Exemptions  from  the  BBA  managed 
care  provisions  will  apply  to  those 
section  1115  demonstration  waivers 
approved  or  in  effect  as  of  August  5, 
1997,  which  may  be  extended  for  up  to 
3  years  under  the  authority  of  section 
4757  of  the  BBA.  These  waiver 
extensions  are  specifically  limited  to  the 
Medicaid  section  1115  comprehensive 
statewide  health  care  reform 
demonstrations,  which  must  be 
approved  imder  the  same  terms  and 
conditions  that  appUed  before  the 
extension.  Therefore,  any  exemptions 
from  the  BBA  requirements  to  which 
these  programs  are  entitled  may 
continue  during  the  period  of  the 
extended  waiver  authority. 

For  newly  submitted  or  amended 
section  1115  waivers,  the  Secretary  of 
DHHS  retains  the  discretionary 
authority  to  waive  the  BBA  managed 
care  provisions.  Generally,  waivers  are 
granted  allowing  State  agencies  some 
flexibility  in  operating  their  Medicaid 
programs  while  promoting  the  proper 
and  efficient  administration  of  a  State's 
plan.  In  particular,  for  the  BBA 
provisions  related  to  increased 
beneficiary  protections  and  quality 
.assurance  standards,  we  anticipate  that 
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the  BBA  provisions  will  apply  effective 
writh  the  BBA  enactment  unless  a  State 
agency  can  demonstrate  that  a  waiver 
program  beneficiary  protection  or 
quality  standard  would  equal  or  exceed 
what  the  BBA  requires. 

m.  Provisions  of  the  Proposed  Rule 

Under  our  proposal,  virtually  all 
managed  care  regulations  would  be  set 
forth  in  42  CFR  part  438.  This  new  part 
would  integrate  existing  sections  from 
part  434.  We  propose  this  restructuring 
to  assist  the  reader  in  easily  accessing 
all  managed  care  regulations.  The 
proposed  new  organizational  format  for 
part  438  is  as  follows: 
Subpart  A — General  Provisions 
Subpart  B — State  Responsibilities 
Subpart  C — Enrollee  Protections 
Subpart  D — [Reserved] 
Subpart  E — Quality  Assessment  and 

Performance  Improvement 
Subpart  F — Grievance  Systems 
Subpart  G — (Reserved) 
Subpart  H — Certifications  and  Program 

Integrity  Protections 
Subpart  I — Sanctions 
Subpart  J— Conditions  for  FFP 

The  basis  and  purpose  of  the 
provisions  of  this  proposed  rule  are 
described  below. 

A.  General  Provisions  (Subpart  A) 

1.  Basis  and  Scope  (§438.1) 

Section  438.1  of  the  regulations  sets 
forth  the  basis  and  scope  of  part  438, 
including  the  fact  that  regulations  in 
this  part  implement  authority  in 
sections  1902(a)(4),  1903(m).  1905(t). 
and  1932  of  the  Act.  Section  438.1  of  the 
regulations  also  briefly  describes  these 
statutory  provisions. 

2.  DefiniUons(§438;2) 

Section  438.2  includes  definitions  of 
terms  that  apply  for  purpose  of  part  438. 
These  definitions  reflect  revisions  in 
terminology  made  in  section  4701(b)  of 
the  BBA.  The  most  significant  of  these 
changes  is  the  use  of  the  term  Managed 
Care  Organization  (MCO)  to  refer  to 
entities  with  comprehensive  risk 
contracts  that  were  formerly  referred  to 
by  the  term  "health  maintenance 
organization"  (HMO).  There  is  a  new 
statutory  definition  of  Medicaid  MCO, 
which  builds  on  the  pre-BBA  definition 
of  HMO.  As  was  the  case  with  respect 
to  the  pre-BBA  definition  of  HMO, 
absent  a  statutory  exemption,  an  entity 
must  be  found  to  meet  the  definition  of 
MCO  in  order  to  enter  into  a  Medicaid 
"comprehensive  risk  contract"  (defined 
in  §  430.5.  discussed  below  in  section 
in.  C).  The  new  statutory  definition 
defines  an  MCO  as  one  of  several  listed 
types  of  full  risk  arrangements  (for 


example,  HMOs,  a  provider  sponsored 
organization,  a  "M+C  organization"  that 
contracts  with  Medicare)  or  any  other 
"public  or  private  entity"  that  complies 
with  advanced  directive  requirements  in 
section  1902(w)  of  the  Act,  and  meets  a 
modified  version  of  the  same  two 
requirements  included  in  the  pre-BBA 
definition  of  HMO.  The  first  of  these 
two  requirements,  involving  access  to 
services  covered  under  the  contract,  is 
unchanged  by  the  BBA.  See  section 
1903(m)(l)(A)(i)  of  the  Act.  The  second 
requirement,  involving  meeting  State- 
approved  solvency  standards,  has  been 
amended  to  require  (with  some 
exceptions  discussed  in  section  3 
below). that  the  MCO  be  licensed  as  an 
HMO  or  as  a  risk  bearing  entity.  (See 
section  1903(m)(l)(A)(ii).  (c)  of  the  Act.) 
Finally,  the  new  statutory  definition 
provides  that  an  entity  that  is  a 
Federally-qualified  HMO  under  title  Xffl 
of  the  Public  Health  Service  Act  is 
deemed  to  meet  the  above  access  and 
solvency  requirements  (but  not  the 
advance  directive  requirements). 
In  §438.2,  we  essentially  have 
adopted  the  statutory  definition  of 
MCO.  Because  the  managed  care  entities 
specifically  listed  in  the  revised  version 
of  section  1903(m)(l)(A)  of  the  Act  all 
necessarily  fall  within  the  category 
"public  or  private  organization,"  our 
definition  refers  only  to  a  "public  or 
private  entity"  that  meets  the 
requirements  in  question.  Because 
Federally  qualified  HMOs  are  deemed  to 
meet  the  access  and  solvency 
requirements  in  sections 
1903(m)(l)(A)(i).  (A)(ii),  and  (C)  of  the 
Act,  we  do  not  apply  these  requirements 
to  Federally  qualified  HMOs  in  our 
definition  of  MCO.  Finally,  we  have 
retained  a  third  requirement  from  the 
current  regulation  implementing  the 
pre-BBA  definition  of  HMO.  See 
§  434.20(c)(1).  This  provision  requires 
that  the  entity  be  organized  primarily 
for  the  purpose  of  providing  health  care 
services. 

Section  438.2  of  the  regulations  also 
includes  existing  definitions  of  current 
managed  care  terras,  and  the  statutory 
definitions  of  "managed  care  entity" 
(MCE),  primary  care  case  management, 
and  primary  care  case  manager.  While 
most  existing  managed  care  definitions 
are  unchanged,  we  are  proposing  to 
revise  the  definition  of  PHP  to  exclude 
from  the  current  definition  entities  that 
have  comprehensive  risk  contracts,  but 
have  been  exempted  by  the  Congress 
from  the  requirements  in  section 
1903(m)  of  the  Act.  We  are  making  this 
change  in  light  of  our  decision  in 
proposed  §  438.8  (discussed  below)  to 
apply  most  of  section  1903[m)  MCO 
requirements  to  PHPs.  In  cases  in  which 


the  Congress  has  explicitly  directed  that 
particular  entities,  which  we  currently 
treat  as  PHPs,  be  exempt  from  the 
requirements  in  section  1903(m)  of  the 
Act,  we  did  not  believe  it  would  be 
appropriate  to  apply  section  1903(m) 
requirements  to  such  entities  by 
regulation.  The  entities  that  the 
Congress  has  determined  should  be 
exempted  from  section  1903(m) 
requirements  even  if  they  have 
comprehensive  risk  contracts  include 
the  entities  described  in  section 
1903(m)(2){B)  of  the  Act.  Also  exempt 
from  section  1903(m)  requirements  are 
certain  "health  insuring  organizations" 
("HIOs")  that  the  Congress  has 
expressly  exempted  from  the 
requirements  in  section  1903(m)  of  the 
Act,  that  is,  HIOs  that  began  operating 
before  1986  and  certain  county-operated 
HIOs  in  California.  Our  revised 
definition  of  PHP  would  have  the  effect 
of  giving  entities  described  in  section 
1903(m)(2){B)  of  the  Act  the  same  status 
as  HMOS  that  were  exempted  by  the 
Congress  from  section  1903(m)  of  the 
Act.  Currently,  entities  described  in 
section  1903(m)(2)(B)  of  the  Act  are 
included  in  the  definition  of  PHP,  and 
subject  to  PHP  regulations  that  are  not 
as  strict  as  the  rules  that  have  applied 
to  HMOs. 

The  new  requirements  enacted  by  the 
Congress  in  the  BBA  apply  to  managed 
care  arrangements  in  one  or  more  of 
three  ways.  First,  section 
1903(m)(2)(A)(xi)  of  the  Act  requires 
that  MCOs  and  MCO  contracts  comply 
with  all  applicable  requirements  in  the 
new  section  1932  of  the  Act  enacted  by 
the  BBA.  Thus,  these  requirements 
apply  to  an  MCO  whether  the  MCO  is 
participating  in  a  mandatory  managed 
care  enrollment  program  (either  under 
section  1932(a)  of  the  Act  or  a  waiver) 
or  is  offered  as  a  purely  voluntary 
enrollment  option. 

Requirements  in  section  1932  of  the 
Act  also  apply  as  conditions  for  meeting 
the  definition  of  "primary  care  case 
manager"  (which  incorporates  the 
definition  of  "primary  care  case 
management  contract"  requiring 
compliance  with  MCE  requirements  in 
section  1932  of  the  Act).  Meeting  this 
definition  is  required  in  order  for  a  non- 
MCO  to  participate  as  an  enrollment 
option  under  a  mandatory  managed  care 
enrollment  program  under  section 
1932(a)  of  the  Act.  Meeting  this 
definition  also  makes  an  entity  eligible 
for  automatic  re-enrollment  imder 
section  1903(m)(2)(H)  of  the  Act, 
whether  enrollment  was  originally 
voluntary  or  mandated.  Finally,  meeting 
this  definition  permits  an  entity  to  offer 
"primary  care  case  management  services 
as  a  State  plan  service  under  section 
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1905{a)(25)  of  the  Act.  Lastly,  certain 
requirements  in  section  1932  of  the  Act 
apply  only  in  the  context  of  a 
mandatory  managed  care  enrollment 
program  under  section  1932(a)  of  the 
Act.  The  latter  includes  specific 
requirements  on  comparative 
information,  as  found  in  §438.10; 
methods  for  establishing  certain 
enrollment  practices,  as  found  in 
§  438.56;  and  the  defauU  enrollment 
process,  as  found  in  §  438.56. 

The  terms  managed  care  organization 
(MCO)  and  managed  care  entity  (MCE) 
are  used  in  the  statute  and  in  this  rule 
to  identify  where  different  requirements 
apply.  As  defined  in  §438.2.  an  MCO  is 
either  a  Federally  qualified  HMO  or  any 
other  public  or  private  entity  that  is 
organized  primarily  for  the  purpose  of 
providing  health  care  services,  makes 
the  services  it  provides  to  its  Medicaid 
enrollees  as  accessible  (in  terms  of 
timeliness,  amount,  duration,  and 
scope)  as  those  services  are  to  other 
Medicaid  recipients  within  the  area 
served  by  the  entity,  and  meets  the 
solvency  standards  of  §  438.116.  Thus, 
in  general,  HMOs  that  participate  in 
Medicaid  are  labeled  as  MCOs.  For 
purposes  of  this  rule,  as  described  in 
detail  under  §  438.8,  most  requirements 
that  apply  to  MCOs  also  apply  to 
prepaid  health  plans  (PHPs). 

The  term  MCE  is  defined  in  §438.2  as 
either  an  MCO  with  a  comprehensive 
risk  contract  under  section  1903(m)  of 
the  Act  or  a  primary  care  case  manager. 
As  specified  in  the  statute,  primary  care 
case  managers  are  only  subject  to  the 
requirements  in  this  proposed  rule  that 
specifically  apply  to  MCEs  except,  as 
described  in  §  438.8  when  certain 
primary  care  case  managers  meet  the 
definition  of  a  PHP.  These  requirements 
are  specified  in  individual  sections  of 
this  proposed  rule,  but  include  some  or 
all  of  the  requirements  pertaining  to 
information  (§  438.10),  choice  of  MCEs 
(§  438.52),  enrollment  and 
disenroUment  (§  438.56),  marketing 
activities  (§438.104).  and  emergency 
and  post-stabilization  services 
(§438.114). 

3.  Contract  Requirements  (§  438.6) 

Proposed  §  438.6  contains  most  of  the 
existing  managed  care  provisions 
currently  found  in  part  434.  revised  to 
reflect  changes  made  by  the  BBA. 

Proposed  §  438.6(a).  like  the  current 
§  434.20(a),  provides  that  State  agencies 
may  enter  into  comprehensive  risk 
contracts  only  with  certain  specified 
entities.  In  addition  to  entities  meeting 
the  definition  of  MCO,  certain  other 
entities  are  listed  that  either  are  exempt 
from  the  requirement  in  section 
1903(m)(l)(A)  of  the  Act  that 


comprehensive  risk  contractors  meet  the 
definition  of  MCO,  or  are  exempt 
altogether  from  the  statutory 
requirements  in  section  1903(m)(2)(A) 
of  the  Act,  and  from  the  requirements  in 
this  proposed  rule. 

Section  438.6(b)  includes  the 
requirement  currently  in  §  434.23,  that 
contracts  must  si>ecify  the  actuarial 
basis  for  capitation  payments  and  must 
provide  that  capitation  payments  and 
any  other  payments  provided  for  in  the 
contract  do  not  exceed  the  upper 
payment  limits  set  forth  in  §447.361. 

Section  438.6(c)  includes  the 
enrollment  requirements  cturently  in 
§  434.25.  We  specify  that  an  MCE 
contract  must  provide  for  an  open 
enrollment  period  when  the  MCE 
accepts  individuals  eligible  for 
enrollment  in  the  order  in  which  they 
apply  without  restriction,  unless 
authorized  by  the  Regional 
Administrator,  up  to  the  limits  specified 
in  the  contract.  In  §  438.6(c)(2),  we  have 
added  language  expressly  providing  for 
three  exceptions  to  the  requirement  that 
enrollment  be  voluntary. 

Section  438.6(d)  includes  language 
currently  in  §  434.20(d)  and  provide  that 
an  MCO  contract  may  cover  services  not 
provided  imder  the  State  plan  to  non- 
enrolled  beneficiaries.  These  additional 
services  may  be  provided  without 
regardlo  statewideness  and 
comparability  requirements.  If 
enrollment  is  voluntary,  the  additional 
services  may,  under  section  1915(a)  of 
the  Act,  be  provided  without  regard  to 
statewideness  and  comparability.  If 
enrollment  is  mandated  under  section 
1932(a)  of  the  Act,  the  statute  provides 
that  contracts  can  be  carried  out  without 
regard  to  statewideness  and 
comparability  requirements.  If 
enrollment  is  mandated  imder  sections 
1915(b)  or  1115  of  the  Act,  HCFA 
waives  statewideness  and  comparability 
requirements  if  additional  services  are 

offered. 

Section  438.6(e)  would  retain  the 
requirement  currently  found  in 
§  434.20(e)(1),  that  contracts  comply 
with  the  general  contract  requirements 
in  §  438.6.  Among  these  requirements  is 
the  requirement  Aat  contracts  conform 
to  the  procurement  rules  in  45  CFR  part 

74. 

Section  438.6(f)  contains  the  ciurent 
requirement  in  §  434.38  that  risk 
contracts  must  provide  the  Medicaid 
agency  and  the  Department  of  Health 
and  Human  Services,  including  HCFA, 
the  right  to  inspect  or  audit  financial 
records  of  the  MCO  or  its 
subcontractors. 

Section  438.6(h)  contains  the 
"advance  directive"  requirements 
currently  found  in  §  434.28,  which  also 


must  be  met  in  order  for  an  entity  to 
qualify  as  an  MCO. 

Section  438. 6(i)  implements  the 
statutory  requirement  that  "HIOs" 
which  began  operating  on  or  after 
January  1, 1986  and  are  not  otherwise 
exempted  by  statute,  comply  with  all 
requirements  in  section  1903(m)(2)(A) 
of  the  Act  if  they  have  a  comprehensive 
risk  contract,  including  the  requirement 
that  they  meet  the  definition  of  MCO. 
This  provision  would  replace  the 
current  §434.44. 

Finally,  proposed  §  438.6(g)  would 
implement  the  physician  incentive  plan 
requirements  in  section 
1903(m)(2)(A)(x)  of  the  Act,  which 
currently  are  implemented  in 
paragraphs  (2)  through  (4)  of  §  434.70(a) 
of  the  regulations.  Section 
1903(m)(2)(A)(x)  of  the  Act  requires  that 
MCOs  comply  with  the  physician 
incentive  plan  requirements  in  section 
1876(i)(8)  of  the  Act,  which  apply  to 
entities  with  Medicare  risk  contracts 
under  section  1876  of  the  Act.  Section 
1876(i)(8)  of  the  Act  prohibits  certain 
physician  incentive  payments  and 
requires  that  incentive  plans  that  place 
physicians  at  "substantial  financial 
risk"  for  services  they  do  not  provide 
must  conduct  enrollee  surveys,  and 
provide  "adequate  and  appropriate" 
stop-loss  protection.  Section  1876(i)(8) 
of  the  Act  is  implemented  in  §417.479, 
which  defines  "substantial  financial 
risk"  and  "adequate  and  appropriate" 
stop-loss  protection.  The  existing 
Medicaid  physician  incentive 
regulations  in  §  434.70(a)(2)  through  (4) 
incorporate  the  requirements  in 
§417.479. 

Under  section  1876(k)(l)(B)  of  the  Act 
(enacted  by  the  BBA).  Medicare  risk 
HMO  contracts  under  section  1876  of 
the  Act  may  not  be  renewed  after 
January  1. 1999.  and  organizations  with 
such  contracts  must  enter  into  M+C 
contracts  under  the  new  Part  C  of  Title 
XVin  if  they  wish  to  continue  to 
contract  with  Medicare.  The  physician 
incentive  rules  in  part  417  of  the 
regulations  that  implement  section 
1876(i)(8)  of  the  Act  will  no  longer  have 
any  applicability,  and  will  eventually  be 
removed  from  the  Code  of  Federal 
Regulations. 

Section  1852(j)(4)  of  the  Act,  which 
applies  to  M+C  organizations,  contains 
the  same  substantive  requirements 
governing  physician  incentive  plans  as 
section  1876(i)(8)  of  the  Act.  We  have 
implemented  section  1852(j)(4)  of  the 
Act  as  part  of  the  new  M+C  regulations 
in  part  422,  published  as  an  interim 
final  rule  on  June  26, 1998  (63  FR 
34967).  While  the  substantive 
requirements  and  standards  in  section 
1852(j)(4)  of  the  Act  are  identical  to 
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those  in  section  1876(i)(8)  of  the  Act, 
the  regulations  in  part  422 
implementing  section  1852(j)(4)  of  the 
Act  differ  from  those  in  part  417 
implementing  section  1876(i)(8)  of  the 
Act  in  one  significant  respect.  Because 
the  data  in  question  are  now  available 
from  other  sources,  we  deleted  a 
reporting  requirement  involving 
capitation  arrangements.  (See  63  FR 
35002.)  Because  the  regulations  in  part 
417  will  no  longer  apply  in  1999,  we 
did  not  revise  the  regulations  in  part 
417  to  eliminate  this  reporting 
requirement. 

Even  though  the  Medicaid  statute 
continues  to  cite  to  section  1876(i)(8)  of 
the  Act,  proposed  §  438.6(g) 
incorporates  new  regulations  in  part  422 
that  implement  the  same  substantive 
requirements,  but  as  set  forth  in  section 
1852(j)(4)oftheAct. 

Section  438.6(j)  specifies  additional 
rules  that  apply  to  contracts  with 
primary  care  case  managers.  These  rules 
relate  to  the  provision  of  care  and 
services  within  reasonable  and  adequate 
hours  of  operation;  specification  for 
arrangements  or  referral  to  other 
physicians  or  practitioners;  prohibitions 
on  discrimination  in  enrollment, 
disenroUment,  or  re-enrollment;  and 
provisions  on  eiu-ollee  rights  to 
disenroU. 

4.  Provisions  That  Apply  to  PHPs. 
(§438.8) 

As  discussed  above  in  section  n.B., 
PHPs  are  entities  with  Medicaid  prepaid 
managed  care  contracts  that  are  not 
subject  to  the  statutory  requirements  in 
section  1903(m)  of  the  Act,  either 
because  they  do  not  have 
comprehensive  risk  contracts,  or 
because  they  are  exempted  by  statute 
from  these  requirements.  PHPs  are, 
however,  subject  to  regulatory 
requirements  which  were  promulgated 
by  us  under  our  authority  at  1902(a)(4) 
of  the  Act  to  provide  for  methods  of 
administration  determined  to  be 
necessary  for  proper  and  efficient 
operation  of  State  Medicaid  programs. 
Under  these  previous  regulations,  in 
part  434,  PHPs  are  subject  to  many  of 
the  same  requirements  that  have  been 
applied  to  HMOs. 

The  most  significant  HMO 
requirements  that  were  not  applied  (or 
applied  in  some  way)  to  PHPs  under 
existing  regulations  were  the  statutory 
enrollment  composition  requirements  in 
§  434.26,  which  require  that  no  more 
than  75  percent  of  enroUees  be  eligible 
for  Medicare  or  Medicaid  and  the  right 
to  disenroll  without  cause,  which  is  in 
§  434.27(b).  While  PHPs  were  subject  to 
an  enrollment  composition  requirement, 
it  could  be  waived  by  the  State  agency 


under  §  434.26(b)(4)  for  "good  cause" 
and  this  was  done  routinely.  Also,  since 
PHP  enroUees  were  not  subject  to  the 
right  to  disenroll  without  cause  (see 
§  434.27(b)  that  implements  section 
1903(m)(2)(A)(vi)  of  the  Act,  which 
cannot  be  waived  under  section  1915(b) 
of  the  Act),  State  agencies  were  able  to 
mandate  enrollment  in  a  single  PHP,  or 
provide  for  limits  on  the  right  to 
disenroll  from  a  PHP,  under  a  section 
1915(b)  freedom-of-choice  waiver 
program. 

In  addition  to  the  above  requirements, 
PHPs  were  also  exempted  from  the 
advance  directive  requirements  in 
§  434.28,  and  the  physician  incentive 
plan  requirements  in  §  434.70(a)(2) 
through  (4),  and  were  not  subject  to  the 
sanctions  provided  for  in  §  434.67. 
Thus,  while  entities  that  the  Congress 
chose  to  exempt  from  statutory 
requirements  in  section  1903(m)  of  the 
Act  were  subject  to  regulatory 
requirements,  they  were  exempted  from 
most  requirements  in  section  1903(m)  of 
the  Act. 

The  BBA,  and  the  legislative  history 
of  the  Medicaid  managed  care 
provisions  in  the  BBA,  are  silent  on  the 
question  of  how  PHPs  are  to  be  treated. 
The  BBA  did  not  make  any  changes  to 
the  definition  of  a  comprehensive  risk 
contract  that  is  subject  to  the 
requirements  in  section  1903(m)  of  the 
Act,  or  to  statutory  provisions 
exempting  certaiu  comprehensive  risk 
contractors  from  section  1903(m) 
requirements.  The  BBA  did  not  change 
the  fact  that  managed  care  entities 
regulated  as  PHPs  are  subject  only  to 
whatever  regulatory  requirements  we 
may  wish  to  retain  or  establish. 

We  considered  retaining  a  "two  tier" 
regulatory  scheme,  under  which  PHPs 
would  be  subject  to  a  lesser  level  of 
requirements  than  MCOs.  Under  this 
approach,  which  is  similar  to  that  taken 
in  the  current  regulations,  PHPs  that 
had  statutory  exemptions  from  MCO 
requirements  would  receive  the  benefit 
of  such  exemptions  to  the  extent  they 
were  not  subject  to  the  more  vigorous 
MCO  requirements  under  section 
1903(m)  of  the  Act.  We  determined, 
however,  that  the  new  BBA 
requirements  contain  important 
beneficiary  protections  that  should  be 
extended  broadly,  to  most  PHPs. 
Applying  these  BBA  requirements  to  the 
few  organizations  exempted  by  statute, 
however,  would  virtually  deprive  them 
entirely  of  the  benefit  of  the  exemption 
the  Congress  intended.  For  this  reason, 
as  noted  above,  we  have  revised  the 
definition  of  PHP  to  exclude  these 
statutorily  exempt  entities,  and  include 
only  entities  that  do  not  have 
comprehensive  risk  contracts.  Based  on 


this  revised  definition  of  PHPs,  all 
entities  with  statutory  exemptions  from 
section  1903(m)  of  the  Act  would  be 
treated  the  same  as  exempted  HIOs  are 
now  treated  under  current  law. 

In  the  case  of  the  overwhelming 
majority  of  PHPs,  however,  that  are  not 
addressed  by  the  Congress,  we  propose 
to  use  our  authority  in  section 
1902(a)(4)  of  the  Act  to  provide  for 
"proper  and  efficient"  methods  of 
administration  to  give  eiu*ollees  in  these 
PHPs  the  benefits  of  most  of  the  new 
BBA  requirements  applied  to  MCOs. 
Section  438.8  identifies  those  provisions 
of  the  MCO  regulations  that  apply  to 
PHPs  and  PHP  contracts.  Under  §  438.8, 
PHPs  would  be  subject  to  most  of  the 
requirements  in  §  438.6,  with  the 
exception  of  the  advance  directive 
requirements  in  §  438.6(h)  and  the 
physician  incentive  plan  requirements 
in  §  438.6(g). 

PHPs  would  also  be  required  to  follow 
the  information  requirements  in 
§  438.10  that  apply  to  MCOs,  the 
provider  discrimination  prohibition  in 
§  438.12,  the  enrollment  and 
disenroUment  requirements  imder 
§  438.56(e)  through  (h),  the  confUct  of 
interest  safeguards  in  §  438.58,  the 
beneficiary  protections  in  subpart  C  of 
part  438,  and  the  grievance  and  appeal 
requirements  in  subpart  F  of  part  438, 
except  for  §  438.424(b)  since  PHPs  are 
not  subject  to  section  1903(m)(2)(A)  of 
the  Act,  which  pertains  to 
disallowances  for  a  failure  to  meet 
section  1903(m)(2)(A)  requirements. 
(See  discussion  below.) 

In  the  case  of  quality  requirements  in 
subpart  E  of  part  438,  PHPs  would  have 
to  comply  with  all  MCO  requirements 
that  apply  to  services  provided  by  the 
PHP. 

Under  §  438.8(e),  the  State  agency 
must  require,  at  a  minimum,  through  its 
contract,  that  the  PHP  meet  all  of  the 
requirements  that  MCOs  must  meet 
relating  to  minimum  performance  levels 
and  performance  improvement  levels 
that  apply  to  services  furnished  by  the 
PHP.  The  nature  of  some  PHPs  may  not 
allow  them  to  report  on  performance 
measures  in  all  of  the  clinical  and  non- 
clinical areas  as  MCOs  can.  Also,  some 
PHS  may  not  be  able  to  undertake 
performance  projects  in  the  same 
clinical  areas  as  MCOs  can  address.  The 
State  agency  must  evaluate  the 
applicability  of  the  MCO  performance 
measiues  and  improvement  project 
areas  when  establishing  the  PHP's 
contractual  obligations  for  its  quality 
assessment  and  performance 
improvement  program. 

We  invite  comments  particularly  as  to 
which  MCO  requirements  we  propose  to 
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apply  to  PHPs,  and  which  ones  we  do 
not. 

We  note  that  while  the  Congress  did 
not  address  PHPs  in  the  BBA,  it  did 
provide  a  definition  of  "primary  care 
case  manager"  that  some  PHPs  could 
meet.  Section  1905(t)(2)  of  the  Act 
defined  a  primary  care  case  manager  as 
including  "a  physician  group  practice  or 
an  entity  employing  or  having  other 
arrangements  with  physicians."  This 
definition  does  not  preclude  payment 
on  a  capitation  basis. 

Based  on  historical  experience,  we 
would  expect  that  in  most  cases. 
services  furnished  to  a  beneficiary 
enrolled  with  a  primary  care  case 
manager  would  be  reimbursed  on  a  fee- 
for-service  basis  to  the  extent  that  a 
primary  care  case  manager  is  paid  on  a 
capitation  basis  for  less  than  a 
comprehensive  array  or  set  of  services. 
The  primary  care  case  manager  would 
also  meet  the  definition  of  a  PHP  and  be 
subject  to  the  requirements  in  §  438.8.  In 
such  a  case,  the  primary  care  case 
manager  would  be  both  a  PHP  and  an 
MCE.  To  the  extent  that  the  MCO  rules 
that  apply  to  PHPs  are  stricter  than  the 
MCE  rules,  which  ordinarily  would 
apply  to  a  primary  care  case  manager, 
the  primary  care  case  manager  would 
have  to  follow  the  MCO  rules  in  such  a 
case,  by  virtue  of  its  status  as  a  PHP. 

While  we  are  proposing  to  apply  MCO 
requirements  to  PHPs,  State  agencies 
may  apply  for  Federal  waiver  authority, 
either  imder  sections  1915(b)  or  1115  of 
the  Act,  to  seek  relief  from  some  of  the 
provisions.  For  example,  a  State  agency 
may  request  1915(b)  waiver  authority 
for  a  behavioral  health  managed  care 
program  in  which  enrollees  are 
mandated  to  use  a  single  behavioral 
health  PHP.  In  this  instance,  the 
Secretary  has  the  discretionary  authority 
to  grant  waivers  of  fireedom  of  choice, 
under  section  1902(a)(23)  of  the  Act, 
and  the  beneficiary  the  right  to  disenroll 
(which  for  PHPs  is  authorized  under 
section  1902(a)(4)  of  the  Act,  and 
therefore,  can  be  waived)  to  enable  the 
State  agency  to  establish  or  continue 
such  a  program. 

5.  Information  Requirements  (§  438.10) 

Previously,  in  Medicaid  managed  care 
waiver  programs,  we  have  required,  as 
a  condition  for  freedom  of  choice 
waivers,  that  beneficiaries  be  fully 
informed  of  the  choices  available  when 
enrolling  with  an  MCE.  Section 
1932(a)(5)  of  the  Act,  enacted  in  section 
4701(a)(5)  of  the  BBA,  describes  the 
kind  of  information  that  must  be  made 
available  to  Medicaid  enrollees  and 
potential  enrollees.  It  also  requires  that 
this  information,  and  all  enrollment 
notices  and  instructional  materials 


related  to  enrollment  in  MCEs,  be  in  a 
format  that  can  be  easily  understood  by 
the  individuals  to  whom  it  is  directed. 
We  propose  to  implement  these 
provisions  in  §438.10.  Section  438.10(a) 
through  (h)  apply  to  any  use  of  managed 
care  (State  option,  waiver,  or  voluntary) 
and  §  438.10(1)  appUes  only  to  State 
option. 

As  a  general  rule,  each  State  agency, 
MCE,  and  enrollment  broker  must  meet 
the  requirements  of  §  438.10  that  pertain 
to  language  and  format  requirements  (as 
specified  in  §  438.10(b)  and  (c)). 
However,  a  distinction  is  made  within 
the  regulation  as  to  which  information 
needs  to  be  provided  by  the  MCO,  MCE, 
primary  care  case  manager,  and  State 
agency.  Fiuther,  a  distinction  is  made 
between  which  information  needs  to  be 
provided  routinely  and  which 
information  needs  to  be  provided  only 
upon  request. 

hi  §  438.10(b)  we  estabUsh 
requirements  for  the  languages  in  which 
information  must  be  made  available.  We 
are  proposing  to  require  that  State 
agencies  establish  a  methodology  for 
determining  the  prevalent  languages 
spoken  by  populations  in  a  geographic 
area  and  include  provisions  in  their 
MCE  contracts  to  ensure  that  materials 
are  available  in  those  specified 
languages.  For  example.  State  agencies 
could  develop  methodologies  for 
estimating  the  composition  of  the 
Medicaid  population  by  cultural  groups 
that  speak  languages  other  than  EngUsh, 
that  is,  cultural  groups  that  represent  at 
least  5  percent  of  the  Medicaid 
population.  Enrollees  and  potential 
enrollees  must  be  informed  about  how 
to  obtain  this  information.  Specific 
methodologies,  such  as  those  based 
upon  a  consideration  of  geographic 
composition,  population  density,  or 
enrolled  population  are  not  imposed  by 
this  regulation,  as  the  most  appropriate 
approach  to  fulfilling  this  requirement 
may  vary  &x)m  State  to  State.  However, 
we  are  proposing  that  the  State  agency, 
enrollment  broker,  and  MCE  be  required 
to  have  translation  services  available  for 
each  enroUee  and  potential  enrollee 
who  has  limited  English  proficiency, 
and  that  potential  enrollees  be  informed 
about  how  to  obtain  these  services. 

In  §  438.10(c)(1),  we  propose  to 
implement  the  requirement  in  section 
1932(a)(5)(A)  of  the  Act  that  all 
enrollment  notices  and  informational 
and  instructional  materials  relating  to 
enrollment  in  MCEs  be  provided  in  a 
manner  and  form  that  are  easily 
understood  by  Medicaid  enrollees  and 
potential  enrollees.  This  requirement 
applies  to  all  State  agencies,  enrollment 
brokers,  and  MCEs.  and  is  taken  directly 
from  secUon  1932(a)(5)(A)  of  the  Act. 


Generally,  materials  should  be 
understandable  to  enrollees  at  a  fourth- 
fifth  grade  reading  level,  or  at  another 
level  established  by  the  State  agency 
that  adequately  reflects  the  potential 
population  to  be  enrolled.  Materials 
should  use  an  easily  readable  typeface 
(such  as  14  point),  frequent  headings, 
and  should  provide  short,  simple 
explanations  of  key  concepts.  Technical 
or  legal  language  should  be  avoided 
whenever  possible.  Use  of  focus  groups 
and  cognitive  testing  may  be  beneficial 
in  determining  the  appropriateness  of 
the  information.  In  addition,  in 
§  438.10(c)(2)  we  propose  that 
enrollment  notices  as  well  as 
informational  and  instructional 
materials  relating  to  enrollment  in  MCEs 
take  into  account  the  specific  needs  of 
enrollees  and  potential  enrollees.  This 
would  include  furnishing  information 
in  alternative  formats  for  the  visually 
impaired  (through  other  medias  such  as, 
large  print.  Braille,  or  audio  tapes)  and 
for  individuals  writh  limited  reading 
proficiency  (through  video  or  audio 
tapes). 

In  §  438.10(d),  we  propose  that  the 
MCO,  or  the  State  agency,  if  the  State 
agency  prohibits  the  MCO  from 
providing  it,  must  furnish  this 
information  to  each  enrollee  within  a 
reasonable  time  after  notice  of 
enrollment.  If  the  State  agency  prohibits 
the  MCO  from  furnishing  this 
information,  we  propose  to  require  that 
the  State  agency  furnish  the  information 
within  a  reasonable  time  after  notice  of 
enrollment.  Further,  we  propose  that  the 
MCO  furnish  this  information  to 
potential  enrollees  upon  request,  when 
not  prohibited  by  the  State  agency 
through  restrictions  on  marketing  or 
some  other  means.  In  this  instance,  the 
State  agency,  or  the  subcontractor  of  the 
State  agency,  must  provide  the 
information.  Annually  thereafter  the 
MCO  must  notify  enrollees  of  their  right 
to  request  and  obtain  the  information 
&t)m  the  MCO.  We  have  proposed  this 
requirement  because  we  do  not  believe 
that  enrollees  can  effectively  access 
their  benefits  if  they  are  not  furnished 
adequate  information  concerning  such 
fundamental  elements  as  enrollees' 
rights  and  responsibiUties.  Further,  it  is 
our  belief  that  it  is  not  sufficient  for 
MCOs  to  merely  make  this  information 
available  at  designated  locations. 
Therefore,  in  keeping  with  the  Congress' 
intent  to  provide  adequate  information 
to  potential  enrollees  and  actual 
enrollees,  according  to  the  Secretary 
under  section  1902(a)(iv)  of  the  Act  to 
establish  requirements  necessary  to 
ensure  *  •  *  proper  and  efficient 
operation*  *  *,  we  propose  to  require 
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MCOs  to  provide  this  information.  In 
addition,  as  is  the  case  in  most 
mandatory  managed  care  systems 
currently  in  operation,  we  propose  to 
require  that  this  information  be 
provided  by  the  MCOs  at  the  time  of 
enrollment,  rather  than  making  this 
information  available  upon  request,  as 
written  in  the  statute. 

In  §  438.10(e)  we  set  forth  the  type  of 
information  which,  under  section 
1932(a)(5)(B)  of  the  Act,  MCOs  must 
provide  to  enrollees  and  potential 
enrollees  in  their  service  area,  upon 
request.  As  discussed  below,  we 
propose  to  require  that  this  information 
be  provided  to  all  new  MCO  enrollees 
regardless  of  whether  they  request  this 
information. 

Consistent  with  section  1932(a)(5)(B) 
of  the  Act,  proposed  §  438.10(e)  would 
provide  that  the  information  that  must 
be  furnished  to  enrollees  and  potential 
enrollees  include  at  least  the  following: 

•  Benefits  offered,  and  the  amount, 
duration,  and  scope  of  benefits  and 
services  available  under  the  contract. 
Sufficient  detail  should  be  furnished  to 
ensure  that  beneficiaries  receive  the 
services  to  which  they  are  entitled,  such 
as  pharmaceuticals,  mental  health,  and 
substance  abuse  services. 

•  Procedures  for  obtaining  services, 
including  authorization  requirements. 
These  procedures  should  include  the 
procedures  for  obtaining 
pharmaceuticals  and  mental  health  and 
substance  abuse  services,  as  well  as  the 
procedure  for  obtaining  out-of-area 
coverage. 

•  Names  and  locations  of  current 
network  providers,  including 
identification  of  those  not  accepting 
new  patients.  At  a  minimum, 
information  on  the  provider  networks 
should  include  information  on  primary 
care  physicians,  specialists,  and 
hospitals.  We  also  suggest  that 
information  be  provided  regarding 
ancillary  care  providers  on  which 
enrollees  with  special  health  care  needs 
may  be  dependent  for  care.  If  this 
information  is  not  included,  information 
must  be  provided  to  potential  eiuollees 
explaining  how  they  can  obtain  this 
supplemental  information.  Enrollees 
making  a  decision  about  whether  to 
enroll  in  a  particular  MCO  may  rely  on 
the  provider  listing  in  making  their 
selection,  and  may  assume  that  they 
will  be  able  to  obtain  covered  services 
from  any  of  the  providers  listed. 
Therefore,  if  a  provider  is  not  accepting 
new  Medicaid  enrollees,  this  must  be 
clearly  indicated,  as  this  provider  may 
not  be  a  choice  for  new  enrollees. 

•  Any  restriction  on  the  enrollee's 
freedom  of  choice  among  network 
providers.  It  is  essential  that  the  MCO's 


informational  materials  emphasize  any 
limitations  on  enrollees'  provider 
selections.  If  the  MCO  contracts  with 
formal  subnetworks,  or  the  MCO's 
arrangement  with  primary  care 
providers  allow  for  the  establishment  of 
informal  subnetworks,  the  MCO's 
informational  materials  must  clearly 
indicate  which  providers  are  available 
under  each  subnetwork.  The  materials 
must  also  explain  the  procedures  under 
which  {m  enrollee  may  request  referral 
to  an  affiliated  provider  not  included  in 
the  subnetwork. 

•  The  extent  to  which  an  enrollee 
may  obtain  services  from  out-of-network 
providers.  For  example,  enrollees 
should  be  notified  of  their  right  to 
obtain  family  planning  services  frt>m 
any  Medicaid-participating  provider 
(unless  otherwise  restricted). 

•  Provisions  for  after-hours  and 
emergency  coverage. 

•  Policies  on  referrals  for  specialty 
care  and  other  services  not  furnished  by 
the  enrollee's  primary  care  provider. 

•  Cost  sharing,  if  any. 

•  Enrollee  rignts  as  described  in 
§§  438.56  and  438.320  and  enrollee 
responsibilities.  Information  on 
responsibilities  should  include,  but  is 
not  limited  to  responsibilities  such  as 
providing  information  needed  for 
treatment,  compliance  with  the  MCO's 
procedures  for  obtaining  services,  and 
becoming  involved  in  specific  health 
care  decisions. 

•  Information  on  complaint, 
grievance,  and  fair  hearing  rights 
described  in  §  438.414(b)  and  if  the 
State  agency  chooses  to  fiimish  appeal 
rights  to  providers,  information  on  these 
appeal  rights.  We  note  that  while 
section  1932(a)(5)(A)(ii)  of  the  Act 
provides  for  furnishing  information  on 
"procedures  available  to  *  *  *  a  health 
care  provider  to  challenge  or  appeal"  an 
MCO  decision,  there  is  no  Federal 
Medicaid  requirement  that  such 
procedures  be  provided  for  by  MCOs. 
To  the  contrary,  as  discussed  below,  the 
requirement  in  section  1932(b)(4)  of  the 
Act  that  MCOs  have  grievance 
procedures  refers  to  rights  extended  to 
an  enrollee  "or  a  provider  on  behalf  of 
an  enrollee." 

While  State  agencies  must  develop 
grievance  and  appeal  processes  for 
enrollees  in  accordance  with  subpart  F 
of  part  438,  this  requirement  is  not 
meant  to  imply  that  State  agencies  must 
establish  grievance  and  appeal 
processes  for  individual  health  care 
providers  beyond  the  fair  hearing 
process.  However,  if  such  processes 
exist,  information  on  the  processes  must 
be  made  available  to  enrollees  and 
potential  enrollees  in  accordance  with 
the  requirements  of  this  section. 


As  noted  above,  section  1932(aJ(5)  of 
the  Act  requires  that  MCOs  provide  the 
above  information  to  enrollees  and 

Eotential  enrollees  "upon  request."  We 
elieve  that  in  the  case  of  beneficiaries 
who  have  actually  enrolled  in  the  MCO, 
the  above  information  is  essential  to  an 
enrollee's  ability  to  access  necessary 
care  and  exercise  his  or  her  rights  under 
the  law.  Therefore,  under  our  authority 
in  section  1902(a)(4)  of  the  Act  to 
provide  for  necessary  and  proper 
methods  of  administration,  we  propose 
in  §  438.10(d)  that  an  MCO  be  required 
to  provide  the  above  information  to  each 
enrollee  within  a  reasonable  time  after 
it  receives  &x)m  the  State  agency  or  die 
enrollment  broker,  notice  of  the 
individual's  enrollment.  This  proposed 
regulatory  requirement  is  consistent 
with  the  standard  practice  of  managed 
care  organizations,  State  law 
requirements  in  many  States,  and 
requirements  that  apply  under  the 
Medicare  program.  We  invite  comment 
on  this  re<}uirement. 

As  required  under  section  1932(a)(5) 
of  the  Act,  proposed  §  438.10(d)  would 
also  require  an  MCO  to  provide 
information  to  potential  enrollees  upon 
request,  when  not  prohibited  by  the 
State  agency  through  restrictions  on 
marketing  or  some  other  means  (in 
which  case  the  State  agency  or 
subcontractor  of  the  State  agency  must 
provide  the  information).  Annually 
thereafter,  the  MCO  must  notify 
enrollees  of<their  right  to  request  and 
obtain  this  information  from  the  MCO. 

Proposed  §438.10(0,  would  provide 
that  an  MCO  is  required  to  provide 
enrollees  and  potential  enrollees,  when 
not  prohibited  by  the  State  agency 
through  restrictions  on  marketing  or 
some  other  means;  in  which  case  the 
State  agency,  or  subcontractor  of  the 
State  agency  must  provide  the  following 
information: 

•  Health  plans'  and  health  care 
facilities'  licensure,  certification,  and 
accreditation  status;  and    ' 

•  Information  on  health  professionals, 
including  but  not  limited  to,  education 
and  board  certification  and 
recertification. 

Unlike  the  information  elements  in 
§  438.10(e)  under  which  the  MCO  must 
provide  the  information  to  enrollees,  in 
§438.10(0  we  propose  that  the 
information  be  furnished  to  enrollees 
and  potential  enrollees  only  upon 
request.  We  are  making  this  distinction 
because  it  is  our  belief  that  while  some 
beneficiaries  may  be  interested  in 
receiving  these  elements  of  information, 
and  must  be  able  to  obtain  them,  they 
are  not  elements  of  information  that 
every  beneficiary  typically  uses  in 
selecting  a  provider.  By  making  the 
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information  available  by  request, 
interested  beneficiaries  can  obtain  the 
information,  and  MCOs  are  not  required 
to  furnish  information  that  will  not  be 
used. 

In  §  438.10(g),  in  accordance  with 
section  1932(a)(5)(D)  of  the  Act,  we  are 
proposing  to  require  that  a  State  agency, 
before  or  during  enrollment,  inform 
enrollees  of  any  benefits  to  which  they 
may  be  entitled  under  the  Medicaid 
program,  but  which  are  not  made 
available  to  them  through  the  MCE.  For 
example,  enrollees  should  be  informed 
about  how  to  access  mental  health 
coverage  if  it  is  not  a  service  covered  by 
the  M^  or  the  MCE  provides  only 
limited  coverage.  This  information  must 
be  provided  directly  by  the  State  agency 
or  through  the  MCE.  The  notice  must 
provide  information  on  where  and  how 
enrollees  may  access  benefits  such  as 
mental  health  coverage  not  available 
through  the  MCE.  In  addition,  this 
notice  must  include  any  cost-sharing 
requirements  imposed  as  well  as 
information  on  how  transportation 
services  not  covered  by  the  MCE  will  be 
furnished. 

At  §  438.10(h),  consistent  with  section 
1932(a)(5)(b)  of  the  Act,  we  propose  to 
require  that  primary  case  managers 
furnish,  upon  request,  information 
regarding  grievance  and  appeal 
processes  available  to  enrollees, 
including  the  procedures  for  obtaining 
services  during  the  appeals  process. 
While  not  a  requirement  for  primary 
care  case  managers,  we  suggest  that 
State  agencies  provide  potential 
enrollees  and  enrollees  of  primary  care 
case  managers  with  any  additional 
information,  such  as  on  their  rights  and 
responsibilities,  that  would  better 
enable  them  to  receive  quality  health 
care  and  participate  in  the  decision- 
making process. 

In  §  438.10(i)  we  propose  to 
implement  section  1932(a)(5)(C)  of  the 
Act  to  require  that  comparative 
information  be  provided  by  State 
agencies  that  implement  mandatory 
managed  care  programs  under  the 
authority  in  section  1932(a)(1)(A)  of  the 
Act.  This  information  must  be  provided 
directly  by  the  State  agency  or  through 
the  MCE  at  least  annually,  as  well  as 
upon  request.  The  information  must  be 
presented  in  a  comparative  chart-like 
form  that  facilitates  comparison  among 
MCEs  and  must  be  available  in  the 
prevalent  languages  spoken  by 
populations  in  the  geographic  area.  It 
should  include  the  following 
information  for  each  MCE:  (1)  the 
service  area  of  the  MCE;  (2)  the  benefits 
covered;  (3)  any  cost-sharing  imposed 
by  the  MCE;  and  (4)  to  the  extent 
available,  quality  and  performance 


indicators,  including,  but  not  Umited  to, 
disenroUment  rates,  as  defined  by  the 
State  agency  and  consumer  satisfaction. 
State  agencies  should  specify  the 
meaning  of  "disenroUment  rates"  and 
the  volimtary  disenroUment  fitim  one 
plan  to  another  plan. 

6.  Provider  Discrimination  (§  438.12) 

At  §438.12,  we  are  proposing 
requirements  consistent  with  section 
1932(b)(7)  of  the  Act.  Those 
requirements  state  that  an  MCO  must 
not  discriminate  with  respect  to 
participation,  reimbiu'sement,  or 
indemnification  as  to  any  provider  who 
is  acting  within  the  scope  of  the 
provider's  license  or  certification  under 
appUcable  State  law,  solely  on  the  basis 
of  such  license  or  certification.  The 
requirements  further  state  that  the 
regulation  does  not  prohibit  an 
organization  from  including  providers 
only  to  the  extent  necessary  to  meet  the 
needs  of  the  MCO's  enrollees,  from 
establishing  different  payment  rates  for 
different  specialties,  or  from 
establishing  measures  designed  to 
maintain  quality  and  control  costs 
consistent  with  the  responsibilities  of 
the  MCO. 

Section  438.12  should  not  be 
construed  as  an  "any  willing  provider" 
provision.  We  believe  that  the  Congress 
intended  in  section  1932(b)(7)  of  the  Act 
only  to  ensure  that  MCOs  do  not  adopt 
arbitrary  policies  concerning  non- 
physician  providers  who,  in  the  past, 
may  have  been  discriminated  against 
because  they  do  not  hold  the  same 
licenses  and  certifications  as  practicing 
physicians.  Any  such  discriminatory 
actions  may  have  provided  beneficiaries 
with  fewer  choices  and  may  have 
reduced  beneficiaries'  overall  access  to 
quality  health  care.  Accordingly,  MCOs 
should  implement  policies  with  respect 
to  provider  participation, 
reimbursement,  and  indemnification 
that  are  not  arbitrary,  but  rather  relate  to 
quality  factors  such  as  outcome 
measures  and  satisfaction  surveys,  and 
other  legitimate  business  concerns. 

We  also  provide  in  §  438.12  that 
MCOs  must  contract  with  all  health  care 
professionals  in  the  manner  provided  in 
§  438.314  (discussed  in  section  4 
below). 

B.  State  Responsibilities  (Subpart  B) 

1.  State  Plan  and  Contract 
Requirements:  General  Rule  (§  438.50) 

In  this  section,  we  are  proposing 
language  to  implement  section  1932(a) 
of  the  Act,  which  permits  State  agencies 
to  enroll  their  Medicaid  beneficiaries  in 
managed  care  entities  on  a  mandatory 
basis  without  a  waiver  imder  sections 


1915(b)  or  1115  of  the  Act.  Under 
section  1932(a)(1)(A)  of  the  Act  and 
§438.50  of  the  proposed  regulations,  a 
State  agency  no  longer  needs  to  request, 
obtain,  and  seek  periodic  renewal  of 
HCFA  waivers  to  restrict  freedom  of 
choice  for  most  Medicaid  beneficiaries. 
Rather,  a  State  agency  may  amend  its 
Medicaid  plan  to  require  these  Medicaid 
beneficiaries  to  enroll  in  managed  care 
entities,  without  being  out  of 
compliance  with  the  freedom  of  choice 
provisions. 

We  are  requiring  State  agencies  to 
submit  a  Medicaid  State  plan 
amendment  (SPA)  to  implement  the 
managed  care  provisions  under  section 
1932(a)  of  the  Act  and  the  implementing 
regulations  at  §  438.50.  As  specified  in 
the  ciurent  regulations  at  §  430.16,  we 
must  make  a  decision  to  approve  or 
disapprove  a  State  agency's  request 
witUn  90  days  of  receipt  of  the  SPA,  or 
we  may  request  additional  information 
from  the  State  agency.  If  we  ask  for 
additional  information,  we  must  make  a 
decision  to  approve  or  disapprove  a 
State's  SPA  within  90  days  of  receipt  of 
the  State  agency's  response  to  the 
additional  information  request.  As  with 
other  SPAs,  the  effoctive  date  provisions 
specified  in  the  current  regulations  at 
§§  430.20  and  447.256  apply  to  SPAs 
submitted  to  implement  a  section 
1932(a)  of  the  Act  request.  Thus,  section 
1932(a)  SPAs  thus  may  be  effective  as 
early  as  the  first  day  of  the  quarter  in 
which  a  State's  SPA  is  submitted  to 
HCFA. 

Under  proposed  §  438.56(b),  the 
following  populations  are  excluded 
from  mandatory  managed  care 
enrollment  under  this  State  plan  option: 

•  Dual  Medicare-Medicaid  eUgibles; 

•  Native  Americans  who  are  members 
of  Federally-recognized  tribes  except 
when  the  MCE  is  either  the  Indian 
Health  Service  or  an  Indian  Health 
program  operated  by  a  tribe  or  tribal 
organization  imder  a  contract,  grant, 
cooperative  agreement,  or  compact  with 
The  Indian  Health  Service. 

•  Children  (under  19  years  of  age) 
who  are: 

— Eligible  for  Supplemental  Security 
Income  benefits  imder  Title  XVI  of  the 
Act; 

— Described  in  section  1902(e)(3)  of  the 
Act; 

— ^In  foster  care  or  other  out-of-home 
placement; 

— Receiving  foster  care  or  adoption 
assistance;  or 

— Receiving  services  throu^  a  fami^ 
centered,  community-bas(9d, 
coordinated  care  system  receiving 
grant  funds  under  section  501(a)(1)(D) 
of  the  Act. 
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While  State  agencies  are  prohibited 
from  enrolling  the  above  groups  under 
the  State  plan  option,  a  State  agency 
may  use  a  section  1915(b)  waiver  or 
section  1115  demonstration  authority  to 
mandate  enrollment  for  these 
individuals  in  a  managed  care  system.  A 
State  agency  would  be  required  to 
demonstrate  how  the  individuals' 
special  needs  and  circimistances  would 
be  met  under  the  managed  care 
arrangements.  There  is  a  growing  body 
of  State  experience  and  best  practices 
regarding  enrollment  of  these  groups. 
We  will  use  this  knowledge  when 
evaluating  whether  a  particular  State's 
waiver  request  does  demonstrate  that 
their  program  will  adequately  address 
the  needs  and  complexities  of  these 
groups  that  set  them  apart  from  the 
groups  that  can  be  mandatorily  enrolled 
without  a  waiver. 

Under  §  438.50(b),  State  agencies 
wishing  to  utilize  the  authority  in 
§  438.50  would  be  required  to  provide 
assurances  of  State  compliance  with  all 
applicable  requirements,  and  under 
paragraph  (c),  assurances  that  contracts 
will  comply  with  all  applicable 
requirements. 

2.  Choice  of  Managed  Care  Entities 
(§438.52) 

Subject  to  the  exceptions  specified 
below,  under  section  1932(a)(3)  of  the 
Act,  a  State  agency  that  requires 
Medicaid  beneBciaries  to  enroll  in  an 
MCO  must  offer  to  its  beneHciaries  a 
choice  of  at  least  two  managed  care 
entities  (MCEs).  This  is  consistent  with 
the  longstanding  requirement  under 
section  1915(b)  waivers  that 
beneficiaries  have  at  least  two  options. 
This  requirement  derived  from  the  fact 
that  the  right  to  disenroll  provided  in 
section  1903(m)(2)(A)(vi)  of  the  Act 
could  not  be  waived  under  section 
1915(b)  of  the  Act.  Thus,  in  the  case  of 
a  comprehensive  risk  contract  subject  to 
section  1903(m)  of  the  Act  (formerly 
HMO  contracts,  now  MCO  contracts),  a 
beneficiary  has  always  had  the  right  to 
disenroll  to  another  option.  Section 
1932(a)(3)  of  the  Act  reflects  this 
existing  mandatory  managed  care 
policy.  MCEs  are  MCOs  imder  section 
1903(m)(l)(A)  of  the  Act  or  primary  care 
case  managers  imder  section  1905(t)  of 
the  Act.  Therefore,  a  State  agency  could 
comply  with  this  provision  by  offering 
a  choice  of  two  practitioners  for  a 
primary  care  case  management  system 
as  long  as  each  practitioner  is  a  separate 
primary  care  provider. 

Section  1932(a)(3)  of  the  Act  provides 
two  exceptions  to  the  general  choice  of 
coverage  requirement  in  section 
1932(a)(3)(A)  of  the  Act.  First,  under 
section  1932(a)(3)(B)  of  the  Act,  in  rural 


areas,  a  State  agency  may  restrict  choice 
of  coverage  to  a  single  managed  care 
entity  if  certain  conditions  are  met.  In 
those  situations,  the  State  agency  must 
allow  the  beneficiary  to  choose  from  at 
least  two  physicians  or  case  managers 
(to  the  extent  that  at  least  two 
physicians  or  case  managers  are 
available  to  furnish  care  and  services  in 
the  area),  and  the  State  agency  must 
allow  the  beneficiary  to  obtain 
assistance  from  any  other  provider 
outside  the  network  in  appropriate 
circumstances,  as  established  by  the 
State  agency  under  HCFA  regulations. 
Second,  in  the  case  of  certain  HIOs 
(specifically,  pre-1986  HIOs  or  the 
county-operated  HIOs  in  California  that 
are  exempt  from  section  1903(m)  of  the 
Act),  the  choice  requirement  in  section 
1932(a)(3)(A)  of  the  Act  is  deemed  to  be 
met  if  a  choice  of  at  least  two  providers 
within  the  entity  is  provided. 

In  defining  the  term  "rural."  for 
purposes  of  the  rural  area  exception  in 
section  1932(a)(3)(B)  of  the  Act.  we  are 
permitting  State  agencies  the  flexibility 
to  either  choose  between  two  existing 
Medicare  definitions  of  rural  areas 
found  in  parts  412  and  491  of  this 
chapter,  or  to  obtain  our  approval  of  a 
definition  developed  by  the  State 
agency.  We  are  proposing  to  prohibit  a 
State  agency  bom  designating  the  entire 
State  as  a  rural  area. 

While  we  are  proposing  to  allow  State 
agencies  a  choice  of  three  options  for 
defining  rural  areas,  we  are  specifically 
requesting  public  comments  on  whether 
it  would  be  more  appropriate  to  apply 
a  single  definition  for  rural  areas,  and 
which  definition  would  be  the  most 
appropriate  one.  In  addition,  we  are 
soliciting  comments  on  whether  an 
alternative  definition  to  the  two  existing 
Medicare  definitions  of  rural  areas 
foimd  in  Parts  412  and  491  of  this 
chapter  would  be  more  appropriate,  and 
if  so,  what  the  definition  should  be.  A 
single  definition  could  result  in  a  more 
consistent  approach  of  a  rural  area 
definition  for  purposes  of  this 
exception. 

If  a  State  agency  elects  to  implement 
this  rural  exception,  the  BBA  requires 
us  to  promulgate  regulations  under 
which  State  agencies  can  establish  the 
"appropriate  circumstances"  under 
which  an  individual  will  be  permitted 
to  obtain  care  from  any  provider.  In 
§  438.52(c)(2).  we  propose  the  following 
as  appropriate  circimistances  imder 
which  a  State  agency  must  permit 
beneficiaries  to  seek  out-of-plan 
treatment:  (1)  when  a  service  or  type  of 
provider  is  not  available  within  the 
MCE  network;  (2)  when  a  provider  is 
not  part  of  the  MCE  network,  but  has  an 
existing  relationship  with  the 


beneficiary;  or  (3)  when  the  only  plan  or 
provider  available  to  the  beneficiary 
does  not,  because  of  moral  or  religious 
objections,  furnish  the  service  the 
enrollee  seeks.  We  also  propose  that 
State  agencies  have  the  discretion  to 
determine  additional  circumstances  that 
warrant  out-of-network  treatment.  The 
State  agency  must  ensure  that  enroUees 
are  informed  of  the  appropriate 
circumstances  for  out-of-plan  treatment. 
We  invite  conmients  and  additional 
suggestions  in  this  area. 

3.  Enrollment  and  Disenrollment: 
Requirements  and  Limitations. 
(§438.56) 

Section  1932(a)(4)  of  the  Act  contains 
new  requirements  that  apply  to  the 
enrollment  of  beneficiaries  in  MCEs 
under  a  mandatory  enrollment  program 
under  section  1932(a)(1)(A)  of  the  Act 
and  new  disenrollment  rights  that  apply 
to  all  MCEs,  whether  enrollment  is 
voluntary  or  mandated  under  section 
1932(a)(1)(A)  of  the  Act  or  a  1915(b) 
waiver. 

The  State  agency  must  provide 
assurances  that  in  implementing  a 
mandatory  enrollment  program  under 
section  1932(a)(1)(A)  of  the  Act  the 
following  Medicaid  beneficiaries  are  not 
required  to  enroll: 

(1)  Beneficiaries  who  are  eligible  for 
Medicare; 

(2)  Indians  who  are  members  of 
Federally  recognized  tribes,  except 
when  the  MCE  is  The  Indian  Health 
Service  or  an  Indian  health  program 
operated  by  a  tribe  or  a  tribal 
organization  under  a  contract,  grant, 
cooperative  agreement,  or  compact  with 
the  Indian  health  service. 

(3)  Children  under  19  years  of  age 
who  are  eligible  for  SSI  under  Title  XVI 
of  the  Act;  under  section  1902(e)(3)  of 
the  Act;  in  foster  care  or  other  out-of- 
home  placement,  receiving  foster  care  or 
adoption  assistance;  or  receiving 
services  through  a  family-centered, 
community-based,  coordinated  care 
system  that  receives  grant  funds  imder 
section  501(a)(1)(D)  of  title  J,  and  is 
defined  by  the  State  agency  in  terms  of 
either  program  participation  or  special 
health  care  needs. 

Under  section  1932(a)(4)(A)  of  the 
Act.  enrolled  beneficiaries  may 
terminate  or  change  their  enrollment  for 
cause  at  any  time,  imless  the  beneficiary 
is  enrolled  in  a  single  MCO  or  a  primary 
care  case  management  system  in  a  rural 
area  as  described  above  in  §  438.52.  In 
this  situation,  the  beneficiary  may  not 
disenroll  from  the  single  plan  but  may 
change  providers  within  die  plan  or 
obtain  assistance  from  any  other 
provider  outside  the  network  in 
appropriate  circimistances  as  defined  in 
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§  438.52(c)(2).  Beneficiaries  must  also  be 
permitted  to  disenrdl  without  cause 
with  a  particular  MCE  within  the  first 
90  days  of  the  initial  enrollment  period 
of  up  to  12  months,  and  annually 
thereafter.  In  addition  to  applying  to  all 
enrollees  under  a  mandatory  enrollment 
program  under  section  1932(a)(1)(A)  of 
the  Act,  this  disenrollment  provision  is 
incorporated  in  the  definition  of 
primary  care  case  management  contract 
in  section  1905(t)(3)  of  Uie  Act,  and  in 
a  revised  version  of  section 
1903(m)(2)(A)(vi)  of  the  Act,  and  thus 
applies  to  all  primary  care  case 
management  contracts  and 
comprehensive  risk  contracts  subject  to 
section  1903(m)  of  the  Act  This  right  to 
disenroU  without  cause  diuing  the  first 
90  days  of  enrollment,  with  a  particular 
MCE  and  at  least  annually  thereafter, 
replaces  the  pre-BBA  version  of  section 
1903(m)(2)(A)(vi)of  the  Act,  which 
provided  enrollees  with  the  right  to 
disenroU  without  cause  at  any  time,  or 
in  the  case  of  Federally  qualified  HMOs 
and  certain  other  entities,  at  least  every 
6  months. 

Under  the  pre-BBA  version  of  section 
1903(m)(2)(A)(vi)  of  the  Act,  a  12-month 
lock-in  was  possible  only  imder  a 
section  1115  demonstration,  since 
section  1115(a)(2)  authority  was 
required  in  order. to  exempt  an  HMO 
fi'om  the  requirement  in  that  version  of 
section  1903(m)(2)(A)(vi)  of  the  Act 
permitting  that  an  enrollee  disenroU 
without  cause  at  any  time,  or  every  six 
months. 

In  addition  to  extending  the 
maximmn  eim>llment  period  from  6 
months  to  12  months  and  allowing  for 
a  90-day,  without-cause  disenrollment 
period,  section  1932(a)(4)  of  the  Act: 

•  AppUes  this  lengthened  enrollment 
to  all  managed  care  entities  (MCEs), 
rather  than  a  specific  type  of  HMO; 

•  Requires  that  recipients  be  notified 
of  their  ability  to  disenroU  or  chemge 
plans  dxuing  an  enrollment  period  that 
occurs  at  least  every  12  months,  and  at 
least  60  days  before  the  start  of  each 
enroUmfflit  period;  and 

•  EUminates  all  previous  statutory 
provisions  on  enrollment  and 
termination  of  enrollment. 

These  proviaons  apply  to  enrollment 
and  disenrollment  in  all  types  of  MCEs 
in  all  Medicaid  managed  care  programs, 
with  the  exception  of  a  temporary 
exemption  for  the  duration  of  section 
1115  or  1915(b)  waiver  periods  already 
approved  before  the  BBA  was  enacted. 
Oace  these  ciurent  waiver  periods 
expire,  these  provisions  will  apply 
umless  HCFA  grants  an  exemption  from 
them  under  section  1115  demonstration 
authority.  Also,  section  4757  of  the  BBA 
permits  an  extension  for  up  to  3  years 


for  section  1115  waivers  approved  or  in 
effect  as  of  August  5, 1997.  These 
waiver  extensions  must  be  approved 
under  the  same  terms  and  conditions 
that  appUed  before  the  extension. 
Therefore,  any  exemptions  from  the 
BBA  requirements  to  which  these 
programs  are  entitled  may  continue 
during  the  period  of  the  extended 
waiver  authority. 

Section  1932{a)(4)P)(n  of  the  Act, 
also  contains  the  following 
requirements  for  the  enrollment  process 
when  State  agencies  use  the  State  plan 
amendment  authority  in  section 
1932(a)(1)  of  the  Act  to  implement 
managed  care  on  a  mandatory  basis: 
— ^Individtials  already  enrolled  with  an 
MCE  must  be  given  priority  to 
continue  that  enrollment  if  the  MCE 
does  not  have  the  capacity  to  enroU 
all  individuals  seeking  enrollment 
under  the  program.  Thus,  State 
agencies  are  required  to  establish  a 
method  for  establishing  enrollment 
priorities  for  managed  care  entities  if 
they  do  not  have  sufficient  capacity  to 
enroll  new  individuals,  and  to  give 
priority  to  the  continued  enrollment 
of  individuab  already  enrolled  with 
the  entity. 

State  agencies  must  establish  a  default 
enrollment  process  under  which 
individuals  who  do  not  elect  an  MCE 
during  their  enrollment  period  are 
assigned  to  one  that  meets  the 
requirements  of  section  1903(m)  or 
1905(t)  of  the  Act.  Under  this  default 
assignment  process,  individuals  who  do 
not  select  a  plan  must  be  enrolled  by  the 
State  agency  into  an  entity  that  takes 
into  consideration  the  maintenance  of 
existing  provider-individual 
relationships  or  relationships  with 
providers  that  have  traditionally  served 
Medicaid  beneficiaries.  If  this  cannot  be 
accomplished,  the  State  agency  must 
equitably  distribute  the  individuals 
among  available  quaKfied  MCEs. 

As  mentioned  above,  these 
requirements  are  limited  to  programs 
established  under  the  State  plan 
amendment  authority  for  mandatory 
managed  care  enrollment. 

We  note  that  the  language  in  section 
1932(a)(4)(A)(ii)  of  the  Act  indicates  that 
the  90-day  period  to  disenroU  without 
cause  is  to  begin  on  the  date  the 
individual  "receives  notice  of  such 
enrollment*  *  •"However, we 
recognize  that  a  literal  appUcation  of 
this  starting  date  could  make  this 
provision  extremely  difficult  for  State 
agencies  to  administer,  and  therefore 
provide  in  §438.56(e)(l)(iiKA)  that  the 
general  rule  is  that  the  90  days  will 
begin  when  enrollment  is  e^ctive.  We 
provide,  however,  that  if  notice  to  the 


recipient  is  delayed,  the  90-day  period^ 
may  be  extended  to  compensate  for  that 
delay. 

We  provide  that  the  90-day  period  for 
disenrollment  without  cause  appUes 
only  when  an  individual  first  enrolls 
with  a  particular  MCE.  The  language  in 
section  1932(aK4)  of  the  Act  regarding 
the  90-day  period  for  disenrollment 
without  cause  expressly  provides  for  a 
90-day  period  that  begins  with 
enrollment  with  "the"  MCE  in  which 
the  beneficiary  is  enrolled.  Thus, 
beneficiaries  are  entitled  to  a  90-day 
"without  cause"  period  for 
disenrollment  any  time  they  enroll  in  a 
new  MCE.  Section  1932(a)(4)  of  the  Act 
provides  for  a  notice  of  termination 
ri^ts  under  which  an  enrollee  must  be 
informed  of  his  or  her  abiUty  to 
terminate  or  change  enrollment  at  least 
60  days  before  the  start  of  each 
enrollment  period.  This  60-day  period 
gives  individuals  the  opportimity  to 
change  MCEs  effective  with  the  start  of 
their  initial  enrollment  period  with  a 
particular  MCE.  If  they  choose  to  remain 
in  the  same  plan,  they  have  had  their 
opportunity  for  disenrollment  without 
cause  and  declined  it.  However, 
eiut>llees  who  change  plans,  would  have 
an  opportimity  to  try  out  the  new  MCE 
and  determine  wheUier  they  wish  to 
-  remain  enrolled  through  the  enrollment 
period.  This  interpretation  is  consistent 
with  the  statutory  language,  which 
refers  to  a  90-day  period  beginning  v>rith 
the  date  of  enrolhnent  wath  "the  entity," 
and  is  also  consistent  with  what  we 
beUeve  to  be  the  intent  of  this  provision. 
We  believe  that  this  provision  was 
designed  to  provide  a  beneficiary  with 
a  period  of  time  to  "try  out"  an  MCE 
and  see  whether  it  is  right  for  him  or 
her.  A  beneficiary  who  has  already  had 
such  a  90-day  period  with  a  particular 
MCE  does  not  need  another  one  in  order 
to  try  out  that  MCE.  However,  further 
restricting  the  application  of  the  90-day 
without  cause  period  would  mark  a 
departiu^  from  statutory  language. 

Section  of  the  Act  1932(a)r4)  of  the 
Act  permits  individuals  to  disenroU  at 
any  time  without  cause  during  the 
initial  90  days  of  enrollment  with  an 
MCE.  and  during  enrolhnent  periods  of 
at  last  every  12  months,  thereafter.  This 
is  problematic  when  only  one  MCE 
option  exists,  such  as  under  the  rural 
area  and  HIO  exceptions  provided 
under  sections  1932(a)(3)(B)  and  (C)  of 
the  Act.  We  beUeve  that  in  authorizing 
mandatory  enrollment  in  a  single  entity 
under  these  exceptions,  while  knposing 
as  a  condition  the  right  to  choose  among 
individual  providers  within  the  entity. 
Congress  was  providing  for  an  impUdt 
exception  to  the  general  rule  under 
section  1932(a)(4)  of  the  Act  that  an 
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enrollee  must  be  able  to  disenroll  from 
an  MCE.  Under  these  exceptions  we  are 
proposing  in  §  438.56(e)(2)  that  the 
requirements  in  section  1932(a)(4)(A)  of 
the  Act  be  deemed  satisHed  by 
providing  that  beneficiaries  can 
disenroll  to  a  different  primary  care 
physician  or  case  manager.  Thus, 
individuals  may  disenroll  from  their 
current  primary  care  provider,  but  must 
continue  as  an  enrollee  in  the  managed 
care  entity.  This  would  make  it 
unnecessary  for  a  State  agency  to 
operate  a  parallel  FFS  system  for  those 
individuals  who  disenroll.  We  note  that 
this  "exception"  to  the  ordinary 
operation  of  the  requirement  in  section 
1932(a)(4)  of  the  Act  would  also  be 
incorporated  in  section 
1903(m)(2)(A)(vi)  of  the  Act,  which 
cannot  be  waived  under  a  section 
1915(b)  waiver  program.  Thus,  under 
our  proposed  rule,  a  State  agency  could 
offer  a  single  MCE  in  a  rural  area  under 
a  section  1915(b)  waiver,  as  long  as  the 
requirements  in  §  438.52(c)  are  satisfied. 
(The  issue  of  section  1903(m)(2)(A)(vi) 
of  the  Act  does  not  arise  for  the  HIOs 
addressed  in  §  438.52(d),  since  they  are 
exempt  from  section  1903(m) 
requirements.) 

In  accordance  with  section 
1932(a)(4)(B)  of  the  Act,  we  provide  in 
proposed  §  438.56(g)  for  the  enrollee's 
opportunity  to  disenroll  or  change 
enrollment  at  least  60  days  before  the 
enrollment  opportunity.  Section 
1932(a)(4),  of  the  Act  requires  State 
agencies  to  permit  disenrollment 
without  cause  at  least  every  12  months 
after  the  individual's  enrollment  with 
an  MCO.  State  agencies  may  fulfill  this 
requirement  by  having  an  annual  open 
season  for  all  MCO  enrollees  or 
establishing  an  open  enrollment 
opportunity  for  each  individual  based 
on  the  individual's  date  of  enrollment. 
This  provision  also  proposes  that  for 
recipients  enrolled  under  the  State  plan 
option  as  established  through  section 
1^32(a)(l)  of  the  Act.  the  State  agency 
must  establish  a  method  whereby 
individuals  already  enrolled  with  an 
MCE  must  be  given  priority  to  continue 
that  enrollment  where  the  MCE  does  not 
have  the  capacity  to  enroll  all 
individuals  seeking  enrollment  imder 
the  program.  In  accordance  with  section 
1932  (a)(4)(D)  of  the  Act,  we  propose 
§  438.56(d)(2).  This  provision  stipulates 
that  in  applying  the  defauh  assignment 
provision  under  section  1932(a)(1) 
programs.  State  agencies  are  required  to 
establish  an  enrollment  process  that 
takes  into  consideration  existing 
provider  and  individual  relationships 
and  traditional  Medicaid  providers,  and 
if  these  are  not  possible,  utilize  an 
assignment  process  that  equitably 


distributes  enrollees  among  qualified, 
available  MCEs. 

Except  when  State  agencies  have  a 
fee-for-service  experience  or  prior  MCO 
enrollment  data  regarding  an  individual, 
it  may  be  difficult  to  establish  a 
provider  and  individual  relationship  for 
default  assignment  purposes.  We 
recommend  that  State  agencies  ask 
potential  enrollees  in  this  situation  for 
the  names  of  providers  ft'om  whom  they 
receive  services  and  whether  they 
would  wish  to  continue  this 
relationship.  When  the  beneficiary 
identifies  a  provider  who  is 
participating  and  has  additional 
capacity,  this  information  should  be 
used  in  determining  the  individual's 
assignment.  In  this  instance,  the  State 
agency  makes  the  assignment  to  any 
MCO  in  which  that  provider 
participates. 

When  the  State  agency  cannot  get  a 
response,  the  beneficiary  has  no 
preference,  or  the  named  provider  does 
not  participate,  consideration  must  be 
given  to  "traditional  providers".  The 
definition  in  section  1932(a)(4)  of  the 
Act  specifically  describes  providers  who 
have  "traditionally  served  beneficiaries 
under  this  Title."  As  such,  we  believe 
the  definition  of  a  traditional  provider 
should  be  defined  as  a  provider  who  has 
been  the  main  source  of  care  for  any 
recipient  during  the  last  year  and  has 
experience  and  expertise  in  dealing 
with  the  Medicaid  population. 

Thus,  we  propose  under 
§  438.56(d)(3)  that  existing  provider- 
individual  relationships  be  defined  as 
the  provider  who  was  the  main  source 
of  care  for  the  recipient  in  the  last  year. 
This  can  be  established  through  State 
records  of  previous  MCE  enrollment  or 
FFS  experience,  or  through  contact  with 
the  beneficiary.  Under  §438. 56(d)(4)  we 
would  define  "traditional  providers"  to 
be  any  provider  who  has  been  the  main 
source  of  care  for  a  beneficiary  within 
the  last  year,  and  has  expertise  and 
experience  in  dealing  with  the  Medicaid 
population.  If  the  State  agency  has  no 
recent  claims  history,  cannot  get  a 
response  fi-om  the  beneficiary,  or  the 
named  provider  does  not  participate, 
the  State  agency  must  give 
consideration  to  traditional  providers  as 
defined  above.  If  no  traditional 
providers  are  available,  remaining 
individuals  are  to  be  equitably 
distributed  among  qualified  MCEs  with 
adequate  capacity. 

Under  §  438.56(d),  we  propose  that 
with  respect  to  the  lock-in  and 
termination  of  enrollment  provisions, 
default  assignment  be  considered  to  be 
the  "election"  of  a  plan.  The  lock-in 
provision  previously  contained  in 
section  1903(m)(2)(A)(vi)  of  the  Act 


contmns  the  same  language: 
"individuals  who  have  elected  to  enroll 
vdth  the  plan. . . ."  This  language  also 
is  in  the  new  BBA  requirement  on 
disenrollment.  The  provision  has 
always  been  applied  to  individuals  who 
were  default-assigned  as  well  as  to  those 
who  actually  elected  to  enroll  in  their 
plans.  As  such,  we  believe  that  this 
practice  may  be  continued. 

Sections  438.56(f)  and  438.56(g)  of  the 
Act  set  forth  agency  procedures 
including  the  notice  requirements  of 
grievance  and  appeal  rights,  and  the 
requirement  that  a  request  for 
disenrollment  for  cause  be  submitted  in 
writing  to  the  State  agency  (or  to  the 
MCE  if  the  State  agency  permits  MCEs 
to  process  disenrollments).  When  a 
State  agency  permits  an  MCE  to  process 
disenrollment  requests,  we  would 
require  the  beneficiary  to  submit  the 
disenrollment  request  to  the  MCE,  and 
require  the  MCE  to  make  a  copy  for  the 
State  agency. 

In  §438.56(f)(2)(i),  we  propose  that 
the  MCE  may  approve  the  request  for 
disenrollment  if  the  State  agency 
permits  MCEs  to  process  disenrollments 
for  cause.  In  addition,  the  MCE  must 
notify  the  enrollee  and  State  agency  in 
writing  that  the  disenrollment  request 
was  approved  and  indicate  the  effective 
date  of  the  disenrollment  consistent 
with  paragraph  (f)(4)  of  this  section, 
which  requires  that  disenrollment  is 
effective  no  later  than  the  first  day  of  the 
second  month  following  the  month  in 
which  the  enrollee  made  the  request  for 
disenrollment.  In  §438.56(f)(2)(iii),  we 
propose  that  if  the  MCE,  for  whatever 
reason,  does  not  take  action  to  approve 
the  enrollee's  request  for  disenrollment, 
for  which  it  must  notify  the  State  agency 
within  a  reasonable  timeframe  as 
determined  by  the  State,  the  State 
agency  will  make  a  good  cause 
determination  based  on  reasons  cited  in 
the  enrollee's  request  and  information 
provided  by  the  MCE  at  the  State 
agency's  request. 

Section  438.56(h)  incorporates  Public 
Law  101-508  section  4732(c),  effective 
November  5, 1990,  as  well  as  the 
provision  set  forth  in  section  4702(b)(1) 
of  the  BBA,  to  allow  State  .agencies  to 
provide  in  their  State  plans  and 
contracts  with  MCEs  for  the  automatic 
reenrollment  of  recipients  who  become 
disenrolled  fttim  the  MCE  solely  by 
virtue  of  becoming  temporarily  (four 
months  or  less)  ineligible  for  Medicaid. 
We  note  that  the  provisions  in 
§  438.56(e)  through  (h)  apply  to  PHPs. 

4.  Conflict  of  Interest  Safeguards 
(§438.58) 

State  agencies  can  not  enter  into 
contracts  with  any  MCO,  unless  the 
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State  agency  has  in  effect  conflict-of- 
interest  safeguards  with  respect  to  its 
officers  and  employees,  and  local 
officers  and  employees  who  have 
responsibilities  relating  to  contracts 
with  such  MCOs  or  the  new  default 
enrollment  process.  These  safeguards 
must  be  at  least  as  effective  as  the 
Federal  safeguards  provided  under 
section  27  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  USC  423). 
This  provision  applies  to  contracts 
entered  into  or  renewed  by  October  1, 
1997and  signed  by  both  parties. 

This  proposed  rule  is  necessary  to 
conform  our  regulations  to  section 
1932(d)(3)  of  the  Act,  which  requires 
that  State  agencies  have  conflict-of- 
interest  safeguards  "at  least  as  effective" 
as  Federal  procurement  safeguards.  The 
Federal  Procurement  Policy  Act 
specifies  prohibitions  for  former  and 
current  employees  from  entering  into 
any  type  of  communications  with 
individuals  or  third  parties  to  unduly 
influence  their  decisions.  These 
provisions  include  the  following: 

•  Prohibited  conduct  by  competing 
contractors. 

•  Prohibited  conduct  by  procurement 
officials. 

•  Refusal  to  engage  in  discussion 
with  competing  contractor. 

•  Disclosure  to  unauthorized  persons. 

•  Certification  and  enforcement 
matters. 

This  proposed  rule  will  ensure  that 
there  is  no  undue  influence  or 
preference  given  to  an  MCO  because  a 
State  employee  has  an  interest  in  that 
MCO.  It  will  force  State  agencies  to  have 
stringent  safeguards  over  individuals  for 
the  proper  and  efficient  administration 
of  a  State  Plan. 

Before  section  1932(d)(3)  of  the  Act 
was  added  by  section  4207  of  the  BBA, 
section  1902(a)(4)(C)  of  the  Act 
provided  that  Medicaid  State  and  local 
officers  or  employees,  former  officers  or 
employees,  and  partners  of  former 
officers  or  employees  were  prohibited 
from  committing  any  act  that  is 
prohibited  by  Section  207  or  208  of  title 
18  of  the  United  States  Code.  Section 
207  or  208  of  title  18,  prohibits  former 
and  current  employees  from  entering 
into  communications  to  influence  on 
behalf  of  any  other  persons. 

5.  Limit  on  Payment  to  Other  Providers 
(§438.60) 

We  propose  to  redesignate  §  434.57  as 
§  438.60,  with  appropriate  changes  in 
terminology. 


6.  Continued  Service  to  Recipients 
(§438.62) 

We  propose  to  redesignate  §  434.59  as 
§  438.62  with  appropriate  changes  in 
terminology. 

7.  Computation  of  Capitation  Payments 
(§438.64) 

We  propose  to  redesignate  §  434.61  as 
§  438.64  with  appropriate  changes  in 
terminology. 

8.  Monitoring  Procedures  (§  438.66) 

We  propose  to  redesignate  §  434.63  as 
§  438.66  with  non-substantive  revisions 
and  appropriate  changes  in  terminology. 

C.  Subpart  C—Enrollee  Protections 

1.  Benefits  (§438.100) 

This  section  requires  that  contracts 
with  MCOs  must  specify  the  services 
that  the  organization  is  required  to 
furnish  to  Medicaid  enrollees.  If 
services  covered  under  the  State  plan 
are  not  covered  under  the  contract,  the 
State  agency  must  make  arrangements  to 
furnish  these  services  to  the  Medicaid 
enroUee  and  provide  written 
instructions  on  how  to  obtain  the 
services. 

2.  Enrollee-Provider  Communications 
(§438.102) 

Under  current  law,  Medicaid 
beneficiaries  are  entitled  to  receive  from 
their  health  care  providers,  the  full 
range  of  medical  advice  and  counseling 
that  is  appropriate  for  their  condition. 
The  BBA  expands  upon  this  basic  right 
by  precluding  an  MCO  from  establishing 
restrictions  that  interfere  with  enrollee- 
practitioner  communications.  Under  the 
provision,  a  covered  health  care 
professional  (we  use  the  term 
"practitioner"  interchangeably  with  the 
statutory  definition  of  "health  care 
professional")  who  is  acting  within  his 
or  her  scope  of  practice,  must  be 
permitted  to  freely  advise  a  patient 
about  his  or  her  health  status  and 
discuss  appropriate  medical  care  or 
treatment  for  Uiat  condition  or  disease 
regardless  of  whether  the  care  or 
treatment  is  covered  under  the  contract 
with  the  MCO. 

While  the  new  law  precludes  MCOs 
from  interfering  with  enrollee- 
practitioner  communications,  it  does 
not  require  MCOs  to  provide,  reimburse 
for,  or  provide  coverage  of  counseling  or 
referral  services  for  specific  services,  if 
the  MCO  objects  to  the  service  on  moral 
or  religious  grounds.  Please  note, 
however,  that  the  State  agency  remains 
responsible  for  assuring  access  to  all 
covered  services.  In  these  cases,  the 
MCO  must  inform  beneficiaries  in 
writing  of  its  policies  before  and  during 


enrollment.  If  the  MCO  changes  its 
policies  with  regard  to  a  specific 
counseling  or  referral  service,  the 
organization  must  provide  written 
notification  to  enrollees  within  90  days 
of  the  change. 

This  provision  is  consistent  with  a 
similar  provision  on  anti-gag  rule 
provisions  contained  in  the  M+C 
regulation.  In  addition,  this  provision  is 
consistent  with  the  CBRR  provision 
regarding  participation  in  treatment 
decisions  whereby  all  treatment  options 
should  be  discussed  between  a  provider 
and  his  or  her  patient. 

3.  Marketing  Activities  (§  438.104) 

We  currently  require  under  §  434.36 
that  each  MCO  have  in  its  contract  the 
methodology  for  assuring  that  marketing 
plans,  procedures,  and  materials  are 
accurate  and  do  not  mislead,  confuse,  or 
defraud  either  recipients  or  the 
Medicaid  agency.  Section  1932(d)(2)  of 
the  Act  established  by  Section  4707(a) 
of  the  BBA  further  strengthens 
consiuner  protections  and  prohibits 
fraud  and  abuse  by  restricting  marketing 
activities  by  managed  care  entities. 
Section  1932(d)(2)  of  the  Act  requires 
that  marketing  materials  be  distributed 
to  the  entire  service  area  covered  under 
contract  and  that  marketing  materials 
not  be  distributed  without  the  prior 
approval  of  the  State  agency.  Marketing 
materials  may  not  contain  false  or 
materially  misleading  information.  We 
propose  to  implement  these  BBA 
provisions  and  prohibit  certain  other 
marketing  practices  under  §  438.104. 

For  the  purposes  of  this  regulation, 
we  propose  in  §  438.104(a)  to  define 
marketing  materials  as  materials 
produced  in  any  medium,  by  or  on 
behalf  of  an  MCE,  used  to  communicate 
with  individuals  who'are  not  its 
enrollees  and  which  can  reasonably  be 
interpreted  as  intended  to  influence  the 
individuals  to  enroll  or  reenroll  in  that 
particular  MCE. 

a.  Required  Marketing  Activities.  In 
§438.104(b)(2)(ii)  we  propose  to  reflect 
the  requirement  in  section  1932(d)(2)(B) 
of  the  Act  that  MCEs  must  distribute 
marketing  materials  to  the  entire  service 
area  in  which  they  have  contracts  under 
sections  1903(m)  or  1903(t)(3)  of  the 
Act. 

6.  Prohibited  Marketing  Activities.  In 
§  438.104(b)(2)  we  propose  to  reflect  the 
provision  in  section  1932(d){2)(A)(i)  of 
Uie  Act  that  provides  that  prior  approval 
from  the  State  agency  must  be  obtained 
before  an  MCE  or  any  agent  or 
independent  contractor  of  the  MCE 
distributes  any  marketing  materials 
within  any  State.  According  to  the  last 
sentence  in  section  1932(d)(2)(A){i)  of 
the  Act  this  prior  approval  requirement 
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was  to  take  effect  on  a  date  specified  by 
the  Secretary  in  consultation  with  the 
State  agency.  Following  such 
consultation,  this  requirement  became 
effective  on  July  1, 1998.  For  purposes 
of  this  requirement,  we  define 
marketing  materials  in  §  438.104(a)  as 
discussed  above. 

In  addition,  we  propose  in 
§  438.104(b)  to  implement  the  provision 
in  section  1932(d)(2)(A)(i)(n)  of  the  Act 
on  the  distribution  by  MCEs,  or  any 
agents,  of  marketing  materials  that 
contain  false  or  materially  misleading 
information  by  requiring  that  MCE 
contracts  specify  the  methods  by  which 
compliance  with  this  requirement  is 
assiued.  Examples  of  misleading 
marketing  information  would  be  an 
assertion  that  the  beneficiary  must 
enroll  with  the  MCE  to  get  Medicaid 
benefits,  or  that  the  MCE  is 
recommended  or  endorsed  by  HCFA. 

In  §438.104(b)(2](iv),  we  propose  to 
reflect  the  prohibition  in  section 
1932(d)(2)  of  the  Act  on  the  MCE  or  any 
agent  attempting  to  influence 
enrollment  with  the  MCE  in  conjimction 
with  the  sale  of  any  other  insurance. 

For  example,  the  entity  or 
independent  contractor  of  such  entity 
may  not  assert  that  a  recipient  will  lose 
Medicaid  benefits  if  he  or  she  does  not 
enroll  in  the  entity's  plan.  Fiuther,  the 
entity  or  independent  contractor  may 
not  claim  that  it  is  recommended  or 
endorsed  by  us. 

In  §  438.104(b)(2)(iv),  we  propose  to 
reflect  the  prohibition  in  section 
1932(d)(2)  of  the  Act  on  the  MCE  or  any 
agent  attempting  to  influence 
enrollment  vwth  the  MCE  in  conjimction 
with  the  sale  of  any  other  insurance.  We 
interpret  this  to  mean  that  managed  care 
entities  may  not  entice  a  potential 
enroUee  to  join  the  MCE  by  offiering  the 
sale  of  any  other  type  of  insurance  as  a 
bonus  for  enrollment.  However  we 
invite  comment  on  this  provision  since 
no  legislative  history  is  available  to  help 
determine  if  this  interpretation  is 
acciuate.  The  conditions  that  we  have 
prescribed  to  ensiue  accurate 
information  for  an  informed  beneficiary 
are  set  forth  in  §  438.10  (discussed  in 
section  1  above),  which  is  referenced  in 
§438.10. 

In  §438.104(b)(2)(iii)  we  propose  to 
reflect  the  reqxiirement  in  section 
1932(d)(2)(D)  of  the  Act  that  MCEs 
comply  with  the  information 
requirements  set  forth  in  §  438.10  to 
ensiue  that  each  potential  enroUee 
receives  acciu^te  oral  and  information 
in  order  that  the  potential  enrollee  can 
make  an  informed  decision  whether  or 
not  to  enroll. 

In  §  438.104(b)(2)(v)  we  propose  to 
reflect  the  prohibition  in  section 


1932(d)(2)(E)  of  the  Act  barring  an  MCE, 
directly  or  indirectly,  from  conducting 
door-to-door,  telephonic,  or  other  "cold 
call"  marketing  of  enrollment.  MCEs 
and  their  employees  are  prohibited  from 
conducting  these  marketing  practices 
either  by  themselves  (directly)  or  by 
using  an  agent,  aifiUated  provider,  or 
contractor  (indirectly).  This  provision 
does  not  prohibit  MCEs  from  engaging 
in  other  State  approved  activities,  such 
as  marketing  at  health  fairs,  procuring 
billboards,  bus  signs,  or  other  broadcast 
advertising  materials,  and  contacting  in 
person,  potential  enrollees  who  request 
further  information  about  the  entity. 
However,  it  is  the  prerogative  of  the 
State  agency  to  further  limit  marketing 
practices  beyond  those  prohibited  or 
required  by  federal  law.  Cold  call 
marketing  is  defined  in  proposed 
§  438.104(a)  as  any  imsolidted  personal 
contact  with  a  potential  enrollee  by  an 
employee,  affiliated  provider  or 
contractor  of  the  entity  for  the  purpose 
of  influencing  enrollment  with  such 
entity.  This  would  include  such 
activities  as  a  physician  or  other 
member  of  the  medical  staff  or 
salesperson  or  other  managed  care 
entity,  employee,  or  independent 
contractor  approaching  a  beneficiary  in 
order  to  influence  the  potential 
enrollees  decision  to  enroll  with  a 
particular  plan. 

c.  Consultation  in  State  agency 
approval  of  marketing  materials.  In 
§  438.104(c)  we  propose  to  reflect  the 
requirement  in  section  1932(d)(2)(A)(ii) 
of  the  Act  that  State  agencies  provide  for 
consultation  with  a  Medical  Care 
Advisory  Committee  (MCAC)  in  the 
process  of  reviewing  and  approving 
marketing  materials.  Currently,  MCAC 
is  listed  in  the  regulations  at  §431.12. 
The  current  MCAC  must  include  Board- 
certified  physicians  and  other 
representatives  of  the  health  professions 
who  are  familiar  with  the  medical  needs 
of  low-income  population  groups  and 
with  the  resources  available  and 
required  for  their  care;  members  of 
consumers'  groups  that  include 
Medicaid  recipients  and  consumer 
organizations  such  as  labor  unions, 
cooperatives,  consumer  sponsored 
prepaid  group  practice  plans,  and 
others;  and  the  Director  of  the  Public 
Welfare  Department  or  the  Pubhc 
Health  Department,  whichever  does  not 
head  the  Medicaid  agency.  State 
agencies  do  not  have  to  use  the  current 
MCAC  but  can  establish  a  new  MCAC 
for  consultation  in  reviewing  and 
approving  marketing  material.  If  a  new 
MCAC  is  established,  it  must  be 
composed  of  the  identical  membership 
described  above  and  in  §  431.12. 


4.  Liability  for  Payment  (§  438.106) 

In  §  438.106  we  propose  to  reflect  the 
requirement  in  section  1932(b)(6)  of  the 
Act  (enacted  in  section  4704(a)  of  the 
BBA),  to  require  that  MCOs  must  protect 
Medicaid  beneficiaries  from  being  held 
responsible  for  payment  liabilities 
incurred  by  the  MCO  or  by  a  health  cai« 
provider  with  a  contractual,  referral,  or 
other  arrangement  with  the  MCO.  For 
example,  if  the  MCO  were  to  become 
bankrupt,  the  Medicaid  enrollee  would 
not  have  to  assume  responsibility  for 
costs  that  the  MCO  was  responsible  for 
covering,  nor  any  of  the  debts  of  the 
providers  affiliated  with  the  MCO.  In 
addition,  if  the  MCO  fails  to  receive 
pajrment  from  the  State  agency,  or  if  a 
provider  fails  to  receive  payment  from 
the  State  agency  or  the  MCO,  the 
Medicaid  enrollee  cannot  be  held 
responsible  for  these  payments.  The 
Medicaid  enrollee  cannot  be  held 
responsible  for  payments  to  a  provider 
in  excess  of  the  amoimt  that  he  or  she 
would  have  owed  if  the  MCO  had 
directly  provided  the  service. 

We  are  requesting  public  guidance  on 
the  part  of  this  provision  that  refers  to 
beneficiary  liability  for  payments  to  a 
provider  "in  excess  of  the  amount  he  or 
she  would  have  owed."  Other  than 
nominal  cost  sharing,  Medicaid  law  at 
section  1916  of  the  Act  specifically 
prohibits  States  or  plans  bom  imposing 
additional  cost  sharing  on  Medicaid 
beneficiaries.  We  do  not  believe 
Medicaid  beneficiaries  would  "owe"  an 
MCO  any  payment  amoimts  beyond 
nominal  costsharing. 

5.  Cost  Sharing  (§438.108) 

This  section  would  reflect 
amendments  made  by  section  4708(b)  of 
the  BBA,  which  amended  sections 
1916(a)(2)(D)  and  1916(b)(2)(D)  of  the 
Act.  As  a  result  of  these  changes,  the 
prohibition  on  cost-sharing  for  services 
furnished  by  MCOs  has  been 
eliminated.  Copayments  for  services 
provided  by  MCOs,  thus,  may  now  be 
imposed  in  the  same  manner  as 
copayments  are  applied  under  fee-for- 
service. 

Accordingly,  State  agencies  should 
use  their  fee-for-service  payment  rates  to 
serve  as  the  basis  for  determining 
copayments  that  can  be  assigned  for 
managed  care  services.  State  agencies 
would  be  allowed  to  impose  copayment 
requirements  to  the  same  extent  that 
they  are  allowed  to  impose  copayment 
requirements  on  Medicaid  beneficiaries 
not  enrolled  in  MCOs.  For  example, 
State  agencies  would  have  the  option  of 
establishing  a  standard  copayment 
amount  for  managed  care  services  that 
is  determined  by  applying  the 
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maxiiniun  copayment  amounts  specified 
at  §  447.54  as  applied  to  the  State 
agency's  fee-for-service  payment  for  that 
service. 

In  addition,  any  beneficiary  groups 
excluded  by  law  bom  having  to  pay 
copayments  imder  fee-for-service  would 
continue  to  be  excluded  fittm  any 
copayment  responsibility  with  respect 
to  managed  care  services.  These 
beneficiary  groups  include  children, 
pregnant  women,  and  institutionalized 
beneficiaries.  Also  prohibited  are 
copayments  for  emergency  services  and 
family  planning  services. 

6.  Assiuances  of  Adequate  Capacity  and 
Services  (§438.110) 

Section  1932(b)(5)  of  the  Act.  added 
by  section  4704(a)  of  the  BBA,  requires 
MCOs  to  provide  to  the  State  agency 
and  the  Secretary  with  adequate 
assurances,  in  a  time  and  manner  to  be 
determined  by  the  Secretary,  that  each 
organization,  with  respect  to  its  service 
area,  has  the  capacity  to  serve  the 
expected  enrollment  in  such  service 
area.  Section  1932(b)(5)  of  the  Act  also 
specifies  that  these  assiu-ances  must 
demonstrate  that  each  MCO  offers  an 
appropriate  range  of  services  and  a 
sufficient  number,  mix,  and  geographic 
distribution  of  providers  of  services. 

Current  regulations  at  §  434.6(a)(2) 
and  (5)  require  that  all  contracts, 
whether  with  health  maintenance 
organizations,  (now  called  MCOs),  or 
PFD>s,  identify  the  population  covered 
by  the  contract  and  allow  for  the  State 
agency  and  HHS  to  evaluate  through 
inspection  or  other  means,  the  quality, 
appropriateness  and  timeliness  of 
services  performed  imder  such  contract. 
Under  §  434.50(b),  a  State  agency  is 
required  to  obtain  proof,  from  each 
contractor,  of  the  contractor's  ability  to 
provide  the  services  imder  the  contract 
efficiently,  effectively,  and 
economically.  In  addition,  imder 
§  434.52,  a  State  agency  is  required  to 
obtain  proof  that  each  contractor 
furnishes  the  health  services  required  by 
enrolled  recipients  as  promptly  as  is 
appropriate,  and  that  the  services  meet 
the  agency's  quality  standards. 

In  §  438.110,  we  propose  to  add 
additional  requirements  that  implement 
the  provisions  in  section  1932(b)(5)  of 
the  Act,  requiring  MCOs  to  provide 
adequate  assurances  of  their  capacity 
and  services.  We  propose  to  interpret 
"adequate  assiu-ances"  referenced  in 
section  1932(b)(5)  of  the  Act  to  require 
doomientation  of  the  adequacy  of 
capacity  and  services  in  the  service  area, 
rather  than  simply  a  "certification"  to 
this  effect. 

In  §  438.110(a),  we  propose  a  general 
requirement  that  each  MCO  submit 


documentation  to  the  State  agency  and 
to  us,  demonstrating  that  it  has  the 
capacity  to  serve  the  expected 
enrollment  in  its  service  area.  The 
natiire  and  purpose  of  the 
documentation  is  further  described  in 
§  438.110(b).  In  that  paragraph,  we 
provide  that  the  documentation  must 
address  three  requirements.  These  are: 
(1)  that  the  MCO  offers  an  appropriate 
range  of  services,  including  access  to 
preventive  services,  primary  care 
services,  and  specialty  services  for  the 
anticipated  number  of  enrollees  in  the 
service  area;  (2)  that  the  MCO  mwintnin» 
a  network  of  providers  that  is  sufficient 
in  number,  mix,  and  geographic 
distribution;  and  (3)  that  the  MCO  meets 
the  availability  of  services  provisions  in 
§  438.306  of  subpart  E.  While  section 
1932(a)(5)(A)  of  the  Act  refers  only  to 
"preventive  and  primary  care  services", 
we  believe  that  access  to  specialty 
services  is  also  critical.  We  accordingly 
have  added  specialty  services  in 
proposed  §  438.110(b)(1),  in  accordance 
with  our  authority  imder  section 
1902(a)(4)  of  the  Act. 

Information  that  may  be  provided  by 
an  MCO  to  comply  with  the  above 
requirements  includes,  but  is  not 
liinited  to,  dociunentation  that  describes 
the  expected  enrollment  by  geographic 
location;  a  list  of  all  of  the  primary, 
preventive  and  specialty  care  services  to 
be  provided  by  the  MCO;  the  names, 
types,  and  geographic  location  of 
providers  and  specialists  who  will 
furnish  the  contracted  services;  the 
hours  of  operation  for  each  MCO  fadfity 
and  provider  site;  the  timeliness 
standards  being  observed  by  the  MCO; 
a  description  of  the  MOO's  plan  for 
identifying  and  furnishing  care  to 
pregnant  women;  a  description  of  the 
MOO's  plan  for  identifying  and 
assessing  beneficiaries  with  serious  or 
complex  medical  conditions;  and  the 
MCO's  plan  for  assuring  cultiually 
competent  services.  These  examples  are 
not  intended  to  be  an  exhaustive  list  or 
mandatory  requirements.  Rather,  the 
State  agency  should  tailor  its  own 
documentation  requirements  to  assure 
itself  that  the  MCO  has  demonstrated 
adequate  capacity  and  services,  and 
thereby  has  met  the  availability  of 
services  provisions  outlined  under 
proposed  §  438.306,  discussed  in 
section  4  below. 

In  §  438.110(c),  we  propose  that  the 
MCO  submit  the  documentation 
described  in  §  438.110(b)  to  the  State 
agency  no  less  than  every  2  years,  but 
also  upon  entering  or  renewing  a 
contract  with  the  State  agency,  and  at 
any  time  when  the  State  agency  has 
determined  that  there  has  been  a 
significant  diange  in  the  MCO's 


delivery  network  or  enroUee  population. 
We  emphasize  with  this  requirement 
that  the  MCO  must  minimally  submit 
the  information  described  in 
§  438.110(b)  to  the  Sute  agency  at  least 
every  two  years,  even  if  the  contract  is 
in  effect  for  a  longer  period.  In  addition, 
under  this  requirement,  the  State  agency 
should  have  sufficient  flexibiUty  to 
determine  whether  or  not  the  MOO  has 
maintained  adequate  capacity  in  the 
event  that  there  has  been  a  significant 
change  in  the  organization's  deUvery 
network  or  enroUee  population. 

In  §  438.110(d),  we  propose  that, 
following  the  State  agency's  review  and 
any  changes  made  to  the  documentation 
as  a  result  of  that  review,  the  MCO 
submit  to  HCFA  the  same 
documentation  it  sent  to  the  State 
agency.  This  provision  is  in  accordance 
with  BBA  statutory  language,  which 
specifically  requires  that  assiuances  be 
provided  to  the  State  agency  and  to 
HCFA.  It  is  our  expectation  that  the 
documentation  submitted  will  be  in  an 
electronic  format,  when  possible,  and 
will  include  a  summary  of  the  contents 
of  the  docimientation  and  an 
explanation  of  how  each  individual 
piece  of  the  documentation  relates  to 
the  availabihty  of  services  provisions  in 
§438.306  of  subpart  E. 

Our  intent  in  proposing  these 
provisions  is  not  to  supersede  the  State 
agency  as  the  decision  maker  of  whether 
or  not  the  MCO  has  demonstrated 
adequate  capacity  and  services.  Rather, 
we  propose  in  paragraph  §  438.110(d) 
that  MCOs  seek  ceitification  from  the   '- 
State  agency  before  the  organization 
submits  documentation  to  us.  This 
certification  can  be  in  a  format  decided 
upon  by  the  State  agency.  However,  the 
content  should  specify  whether  the 
MCO  has  demonstrated  that  it  has 
sufficient  capacity  and  services  in 
accordance  with  the  requirements  of 
this  section  and  §  438.306  of  subpari  E. 

7.  Emergency  and  Post-StabiUzation 
Services.  (§438.114) 

Section  4704(a)  of  the  BBA  added 
section  1932(b)(2)  to  the  Act  to  assure 
that  Medicaid  managed  care 
beneficiaries  have  the  right  to 
immediately  obtain  emergency  care  and 
services  and  the  right  to  post- 
stabiUzation  services  following  an 
emergency  condition  imder  certain 
circumstances.  Each  contract  with  an 
MCO  and  primary  care  case  manager 
must  require  the  organization  to  provide 
for  coverage  of  emergency  services  and 
post-stabilization  services  as  described 
below.  In  section  1932(b)(2)(A)(i)  of  the 
Act,  while  Congress  required  primary 
care  case  managers  and  MCOs  to 
provide  coverage  of  emergency  services. 
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it  did  not  define  the  word  "coverage" 
even  though  these  health  care  models 
generally  do  not  cover  emergency 
services  in  the  same  manner.  In 
proposed  §  438.114  we  interpret  the 
obligation  in  section  ig32(b)(2)(A)(i)  of 
the  Act  to  provide  for  coverage  of 
emergency  services  to  mean  that  an 
MCO  that  pays  for  hospital  services 
generally,  must  pay  for  the  cost  of 
emergency  services  obtained  by 
Medicaid  enroUees.  We  interpret 
coverage  in  the  primary  care  case 
management  context  to  mean  that  the 
primary  care  case  managers  must  allow 
direct  access  to  emergency  services 
without  prior  authorization.  We  apply 
different  meanings  to  the  word 
"coverage"  because  while  primary  care 
case  managers  are  individuals  paid  on  a 
fee-for-service  basis,  they  receive  a  State 
payment  to  manage  an  enroUee's  care. 
While  primary  care  case  managers, 
unlike  MCOs,  would  not  likely  be 
involved  in  a  payment  dispute 
involving  emergency  services,  they 
could  be  involved  in  an  authorization 
dispute  over  whether  a  self  referral  to  an 
emergency  room  is  authorized  without 
prior  approval  of  the  primary  care  case 
manager.  Accordingly,  we  propose  to 
provide  in  §  438.114(d)(2]  that  enroUees 
of  primary  care  case  managers  are 
entitled  to  the  same  emergency  services 
coverage  without  prior  authorization 
that  is  available  to  MCO  enroUees  under 
section  1932(b)(2)  of  the  Act. 

The  BBA  further  stipulates  that 
emergency  services  must  be  covered 
without  regard  to  prior  authorization  or 
the  emergency  care  provider's 
contractual  relationship  with  the 
organization.  These  provisions 
collectively  enable  a  Medicaid  enrollee 
to  immediately  obtain  emergency 
services  at  the  nearest  provider  when 
and  where  the  need  arises. 

Section  1932(b)(2)(B)  of  the  Act 
defines  emergency  services  as  covered 
inpatient  or  outpatient  services  that  are 
furnished  by  a  provider  qualified  to  ■ 
furnish  such  services  under  Medicaid 
that  are  needed  to  evaluate  or  stabilize 
an  emergency  medical  condition. 
Emergency  medical  condition  is  in  turn 
defined  in  section  1932(b)(2)(C)  of  the 
Act  as  a  medical  condition  manifesting 
itself  by  acute  symptoms  of  sufficient 
severity  (including  severe  pain)  that  a 
prudent  layperson,  who  possesses  an 
average  knowledge  of  health  and 
medicine,  could  reasonably  expect  the 
absence  of  immediate  medical  attention 
to  result  in  placing  the  health  of  the 
individual  (or  with  respect  to  a  pregnant 
woman,  the  health  of  the  woman  or  her 
unborn  child)  in  serious  jeopardy, 
serious  impairment  to  body  functions, 
or  serious  dysfunction  of  any  bodily 


organ  or  part.  While  this  standard 
encompasses  clinical  emergencies,  it 
also  clearly  requires  MCOs  to  base 
coverage  decisions  for  emergency 
services  on  the  severity  of  the  symptoms 
at  the  time  of  presentation  and  to  cover 
examinations  when  the  presenting 
symptoms  are  of  sufficient  severity  to 
constitute  an  emergency  medical 
condition  in  the  judgment  of  a  prudent 
layperson.  The  above  definitions  are  set 
forth  in  proposed  §  438.114(a). 

Section  1932(b)(2)(A)(ii)  of  the  Act 
also  provides  MCE  enrollees  with  the 
right  to  coverage  of  post-stabilization" 
services  after  they  have  been 
"stabilized"  (that  is,  they  no  longer  have 
an  emergency  medical  condition) 
following  an  admission  for  an 
emergency  medical  condition. 
Specifically,  the  services  that  must  be 
covered  are  those  that  must  be  covered 
imder  Medicare  rules  implementing 
section  1852(d)(2)  of  the  Act,  "in  the 
same  manner"  as  such  rules  "apply  to 
M+C  plans  offered  under  Part  C  of  title 
XVni."  Under  the  last  sentence  in 
section  1932(b)(2)(A)  of  the  Act,  this 
requirement  was  effective  30  days  after 
the  Medicare  rules  were  established, 
which  was  August  26, 1998.  The  M+C 
post-stabilization  requirements 
referenced  by  section  1932(b)(2)(A)(ii)  of 
the  Act  are  set  forth  in  proposed 
§§  438.114(a)  and  438.114(c)(2),  which 
define  "post-stabilization  services"  and 
require  that  MCEs  (including  primary 
care  case  managers)  with  risk  contracts 
that  cover  post-stabilization  services 
must  pay  for  such  post-stabilization 
services.  Specifically,  §  438.114(c)(2) 
requires  that  such  MCEs  must  pay  for 
post-stabilization  services  that  are  pre- 
approved  by  the  MCE,  or  that  have  not 
been  pre-approved  because  the  MCE  did 
not  respond  to  a  request  for  approval 
within  1  hour  of  a  request  by  a  provider, 
or  could  not  be  contacted  for  approval. 
Under  §438.1 14(c)(3),  the  MCE  must 
continue  to  pay  for  post-stabilization 
services  until  other  arrangements  for 
care  are  made  and  the  provider  of  post- 
stabilization  services  is  notified  While 
such  an  MCE  is  required  to  pay  for  post- 
stabilization  services,  in  proposed 
§  438.114(c)(4)  and  (c)(5)  we  provided 
that  an  enrollee  of  a  primary  care  case 
manager  is  entitled  to  obtain  post- 
stabilization  services  under  the  same 
terms  as  an  MCO  enrollee,  when  they 
are  approved  by  the  primary  care  case 
manager,  or  when  the  primary  care  case 
manager  cannot  be  reached  or  fails  to 
respond  to  a  request  for  authorization 
within  one  hour.  Where  post- 
stabilization  services  are  not  covered  by 
the  MCE  risk  contract,  the  State  agency 
must  pay  for  post-stabilization  services 


that  were  requested  and  either  approved 
by  the  MCE  or  not  approved,  due  to 
untimely  or  absent  response. 

"Post-stabilization  care"  means 
medically  necessary,  non-emergency 
services  needed  to  ensure  that  the 
enrollee  remains  stabilized  from  the 
time  that  the  treating  hospital  requests 
authorization  firom  the  MCE  until  (1)  the 
enrollee  is  discharged;  (2)  an  MCE 
physician  arrives  and  assimnes 
responsibility  for  the  enroUee's  care;  or 
(3)  the  treating  physician  and  MCE  agree 
to  another  arrangement.  Because  an 
untimely  response  to  a  request  for 
approval  would  unduly  delay  the 
delivery  of  the  post-stabilization  care 
services,  thereby  potentially 
compromising  their  effectiveness,  we 
have  established  a  1-hour  timeframe  in 
the  regulation  as  an  enrollee  protection. 
Because  a  completely  accurate 
assessment  of  an  enroUee's  need  for 
post-stabilization  care  services  cannot 
be  made  until  the  enrollee  is  stabilized, 
we  expect  that  the  provider  of  the  post- 
stabilization  care  services  will  not 
request  the  MCO's  approval  of  the 
services  until  after  the  enrollee  is 
stabilized,  at  which  time  enough  details 
about  the  enroUee's  condition  should  be 
known  to  allow  the  organization  to 
make  an  informed  decision  on  whether 
to  approve  the  care  within  one  hour. 

Sections  438.114(c)(2)  and 
438.114(d)(1)  require  that  MCEs  (or  the 
State  agency,  under  §  438.114(c)(4))  pay 
for  emergency  and  post-stabilization 
services  without  prior  authorization 
(other  than  the  pre-approval  of  post- 
stabilization  services  no  later  than 
within  one  hour  of  a  request  for 
approval). 

Proposed  §  438.114(d)(1)  provides 
that  an  MCO  must  pay  for  emergency 
services  regardless  of  whether  the  entity 
that  furnishes  the  services  has  a  contract 
with  the  MCO.  Proposed  §  438.114(d)(2) 
provides  that  if  a  primary  care  case 
management  contract  is  a  risk  contract 
that  covers  such  services,  a  primary  care 
case  management  system  must  allow 
enroUees  to  obtain  emergency  services 
outside  of  the  primary  care  case 
management  system. 

Proposed  §  438.114(e)  further  clarifies 
financial  responsibility.  In  §438.114, 
MCOs  may  not  deny  payments  if,  on  the 
basis  of  symptoms  identified  by  the 
enrollee,  he  or  she  appeared  to  have  an 
emergency  medical  condition,  but 
turned  out  not  to  be  a  condition,  in 
which  the  absence  of  immediate 
medical  care  would  result  in  serious 
jeopardy  to  the  health  of  the  individual 
or,  in  the  case  of  a  pregnant  woman,  the 
health  of  her  unborn  child,  serious 
impairment  of  bodily  function,  or 
serious  dysfunction  of  any  bodily  organ 
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or  part.  Likewise,  the  MCO  or  primary 
care  case  manager  cannot  deny  payment 
if  the  enrollee  obtained  services  based 
on  instructions  of  a  practitioner  or  other 
representative  of  the  MCO.  Proposed 
§  438.114(e)(2)  also  provides  that  the 
MCO  is  not  responsible  for  services 
obtained  outside  the  MCO  unless  the 
services  are  emergency  services  or  post- 
stabilization  services  covered  under 
§  438.114(c)(2). 

Proposed  §  438.114(f)  provides  that 
the  attending  physician  or  practitioner 
actually  treating  the  enrollee  determines 
when  the  enrollee  is  sufficiently 
stabilized  for  transfer  or  discharge,  and 
that  this  determination  is  binding  on  the 
MCO  for  coverage  purposes. 

The  above  emergency  provisions  are 
consistent  with  most  of  the  emergency 
services  provisions  in  the  M+C 
regulations.  These  regulations  deviate 
from  Medicare  in  two  ways.  First,  the 
Medicare  statute  has  specific  provisions 
for  non-emergency,  but  tugently  needed 
services,  while  the  Medicaid  statute 
does  not  contain  any  similar  references. 
Second,  the  primary  care  case 
management  model  is  a  delivery  system 
imique  to  Medicaid;  and  there  is  no 
Medicare  coimterpart  to  the  special 
rules  described  above  that  apply  to 
primary  care  case  manager  enroUees. 
Also,  it  should  be  noted  that  the 
emergency  provisions  in  §  438.114 
relate  directly  to,  and  are  consistent 
with,  the  CBRR  provision  regarding 
access  to  emergency  services.  See 
discussion  in  section  I  above.  The  CBRR 
requires  health  plans  to  educate  their 
members  about  the  availability, 
location,  and  appropriate  use  of 
emergency  services.  It  also  requires 
plans  to  cover  emergency  screening  and 
stabilization  services  both  in  and  out  of 
network  without  prior  authorization 
consistent  with  the  prudent  layperson 
standard.  The  Medicaid  regulations  in 
§438.306  (network  adequacy).  §438.310 
(benefits  information)  as  well  as 
§  438.114  address  the  CBRR  issues. 

8.  Solvency  Standards  (§438.116) 

Section  4706  of  the  BBA  amended 
section  1903(m)(l)  of  the  Act  by 
providing  additional  requirements  for 
the  solvency  standards  that  an  MCO 
must  meet.  Previously.  MCOs  had  to 
make  adequate  provision  against  the 
risk  of  insolvency  to  the  satisfaction  of 
the  State  agency  and  provide  that 
enrolled  Medicaid  beneficiaries  were 
not  held  liable  for  the  debts  of  the  MCO 
in  the  case  of  insolvency.  Now.  imder 
the  BBA.  imless  they  meet  one  of  the 
exceptions  noted  below.  MCOs  must 
either  meet  the  same  solvency  standards 
that  the  State  agency  establishes  for  its 
private  HMOs  or  be  licensed  or  certified 


by  the  State  agency  as  a  risk  bearing 
entity.  By  meeting  these  standards, 
these  MCOs  are  considered  to  have  met 
the  general  solvency  standards. 
However,  this  provision  does  not  apply 
to  MCOs  that  do  not  provide  inpatient 
and  physician  services,  are  public 
entities,  have  solvency  guaranteed  by 
the  State  agency,  or  are  federally 
qualified  health  centers  (FQHCs)  or  are 
controlled  by  an  FQHC  that  meets  the 
solvency  standards  already  established 
for  such  centers  by  the  State  agency,  For 
further  clarification,  the  term  "control" 
(with  respect  to  an  MCO  being 
controlled  by  an  FQHC)  means  the 
possession,  whether  direct  or  indirect, 
of  the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  the  MCO  through 
membership,  board  representation,  or  an 
ownership  interest  equal  to  or  greater 
than  50.1  percent.  These  MCOs  must 
still  meet  the  general  requirement  that 
MCOs  have  to  make  adequate  provision 
against  the  risk  of  insolvency  to  the 
satisfaction  of  the  State  agency  and 
provide  that  Medicaid  beneficiaries 
enrolled  were  not  held  liable  for  the 
debts  of  the  MCO  in  the  case  of  its 
insolvency. 

Under  section  4710(b)(4)  of  the  BBA. 
the  new  solvency  requirements  are 
applicable  for  MCO  contracts  entered 
into  or  renewed  (that  is.  signed  by  both 
parties)  October  1, 1998  or  later.  In 
addition,  the  requirements  do  not  apply 
to  fully  capitated  MCOs  imder  contract 
as  of  the  date  of  enactment  of  the  BBA 
until  3  years  after  the  date  of  enactment 
of  the  BBA,  which  is  August  5,  2000. 
Proposed  §  438.116(c)(6)  would  reflect 
these  effective  dates. 

D.  Quality  Assessment  and  Performance 
Improvement  (Subpart  E) 

1.  Backgroimd 

Prior  to  1997,  Medicaid  law  and 
regulations  specified  certain  quality 
assurance  requirements  for  HMOs 
subject  to  section  1903(m)  of  the  Act. 
Section  434.34  required  HMOs  to  have 
an  internal  quality  assurance  plan  that 
met  limited  requirements.  Section 
434.53  required  State  agencies  to 
conduct  periodic  medical  audits  of 
HMOs  to  ensure  that  each  organization 
furnished  quality  and  accessible  health 
care  to  all  Medicaid  enroUees.  Section 
1902(a)(30)(C)  of  the  Act  hirther 
required  State  agencies  to  conduct,  on 
an  annual  basis,  an  independent, 
external  review  of  the  quality  of  services 
furnished  under  each  State  agency 
contract  with  an  HMO.  Other 
requirements  that  were  related  to  the 
quality  of  services  included  grievance 
procedures  for  beneficiaries  enrolled  in 


HMOs  (§434.32).  emergency  medical 
services  (§  434.30),  enrollee  choice  of 
health  professional  (§  434.29).  other 
State  monitoring  procediu^s  (§  434.63). 
and  use  of  sanctions  for  HMO  failure  to 
provide  medically  necessary  services 
resulting  in  an  adverse  effect  on  the 
enrollee  (§434.67). 

Before  enactment  of  the  BBA, 
Medicaid  law  also  included  several 
proxy  measiu'es  or  indirect  assurances 
relating  to  quality.  The  law  required 
State  agencies  to  contract  with  HMOs 
that  met  specific  enrollment 
composition  requirements  (that  is.  at 
least  25  percent  of  a  health  plan's 
eiut)llment  was  to  consist  of  persons  not 
covered  by  Medicare  or  Medicaid)  and 
required  State  agencies  to  establish 
solvency  standards  for  HMOs  serving 
Medicaid  beneficiaries. 

Additional  general  provisions 
governing  State  Medicaid  programs 
required  State  agencies  to  ensiu«  that 
access  and  quality  of  services  provided 
under  managed  care  were  comparable  to 
those  provided  under  the  fee-for-service 
program.  However,  prior  to  the 
enactment  of  the  BBA.  neither  the 
statute  nor  the  regulations  specified  the 
specific  methods  or  standards  to 
support  these  assurances. 

HO^A  and  State  agencies  developed 
tools  and  interpretive  guidance  to 
provide  more  specific  and  standardized 
methods  for  quality  assurance  and 
improvement.  As  described  above  in  the 
Overview  of  Medicaid  Managed  Care 
section,  we  developed  "A  Health  Care 
Quality  Improvement  System  for 
Medicaid  Managed  Care — A  Guide  for 
States."  as  the  product  of  the  Quality 
Assurance  Reform  Initiative  (QARI). 
Other  technical  assistance  tools  and 
guidance  were  developed  subsequently. 

In  1996.  HCFA  undertook  the  Quality 
Improvement  System  for  Managed  Care 
(QfeMC)  initiative  to  accomplish  several 
goals:  (1)  to  update  the  1993  QARI 
guidelines;  (2)  to  develop  coordinated 
Medicare  and  Medicaid  quality 
standards  that  would  reduce  duplicative 
or  conflicting  efforts;  (3)  to  make  the 
most  efficient  and  effective  use  of  recent 
developments  in  the  art  and  science  of 
quality  measiu«ment,  while  allowing 
sufficient  flexibility  to  incorporate 
developments  in  this  rapidly  evolving 
discipline;  and  (4)  to  assist  the  Federal 
government  and  State  agencies  in 
becoming  more  effective  "value-based" 
purchasers  of  health  care  for  vulnerable 
populations.  In  developing  QISMC.  we 
worked  with  representatives  from,  and 
wdth  tools  developed  by.  health  plans. 
State  agencies,  advocacy  organizations, 
and  experts  in  quality  measurement  and 
improvement  such  as  the  National 
Committee  for  Quality  Assiu-ance,  the 


52040 


Federal  Register /Vol.  63.  No.  188 /Tuesday.  September  29,  1998 /Proposed  Rules 


Foundation  for  Accountability  (FACCTJ 
and  the  Joint  Commission  on  the 
Accreditation  of  Healthcare 
Organizations.  With  the  assistance  of 
the  experts  and  their  products,  we 
identified  the  approaches,  tools  and 
techniques  that  we  believe  would  most 
effectively  measure  and  improve  health 
care  quality  in  managed  care  both  today 
and  in  the  years  to  come.  From  the 
perspective  of  the  Medicaid  program,  in 
developing  QISMC,  we  have  endeavored 
to  balance  the  need  to  establish  a  high 
minimum  threshold  for  entities 
interested  in  contracting  with  States 
agencies,  with  the  desire  to  ensure  that 
MCOs  continually  improve  the  quality 
of  the  care  they  provide. 

QISMC  standards  articulate  a  vision 
for  how  managed  care  will  be  provided 
that  is  consistent  with  the  standards 
sought  by  other  forward  looking 
purchasers  in  the  private  and  public 
sectors.  An  initial  draft  of  QISMC  was 
released  for  pubUc  input  in  January 
1998.  with  further  input  sought  through 
May  1998.  An  Interim  QISMC  document 
will  be  released  this  fall. 

The  quality  assurance  provisions  of 
the  BBA  espouse  the  same  philosophy 
and  goals  for  performance  improvement 
as  are  reflected  in  QISMC.  Accordingly, 
in  implementing  the  BBA  provision,  we 
have  drawn  extensively  upon  the 
knowledge  and  expert  guidance  that 
informed  the  design  of  QISMC.  These 
proposed  regulations  set  forth  actions 
that  we  view  as  necessary  on  the  part  of 
State  agencies  to  fulfill  the  provisions  of 
the  BBA.  The  forthcoming  QISMC 
"interim"  document  is  comprised  of 
standards,  which  will  be  consistent  with 
the  regulatory  requirements  on  the  State 
agencies  in  this  proposed  rule  and  on 
the  health  plans  in  the  interim  final  rule 
for  the  M+C  program,  and  additional 
implementation  and  monitoring 
guidelines.  Should  the  standards  in 
either  of  these  regulations  change  as 
they  are  finalized,  QISMC  will  similarly 
change  as  it  moves  from  "interim"  to 
"final"  State  agencies  have  the  authority 
to  develop  their  own  approaches,  which 
we  will  review  and  evaluate.  While 
HCFA  will  not  require  State  agencies  to 
use  the  QISMC  guidelines,  we  will 
consider  MCO  strategies  that  are  based 
on  QISMC  to  be  in  compliance  with 
these  proposed  regulations  that  relate  to 
the  internal  MCO  quality  activities.  We 
believe  that  State  agencies  that  use 
QISMC  will  be  more  effective  business 
partners  by  using  standards  consistent 
with  those  of  the  Medicare  program,  and 
will  be  able  to  assure  Medicaid 
beneficiaries  and  their  advocates,  and 
others,  that  the  State  agency  is  moving 
effectively  to  promote  high  quality  care. 


It  is  in  this  context  that  we  interpret 
and  propose  to  implement  the  BBA 
provisions  governing  quality  and 
beneficiary  protections  in  Medicaid 
managed  care.  This  preamble  provides  a 
general  introduction  to  the  following 
proposed  regulations  to  implement 
section  1932(c)(1),  which  describes 
requirements  for  States'  quality 
assessment  and  improvement  strategies 
as  applied  to  contracts  with  Medicaid 
managed  care  organizations  (MCOs). 

2.  Overview  of  State  Strategies 

Under  section  1932(c)(1)  of  the  Act,  as 
added  by  section  4705(a)  of  the  BBA, 
each  State  agency  that  elects  to  furnish 
services  to  Medicaid  beneficiaries 
through  an  MCO  must  develop  and 
implement  a  quality  assessment  and 
performance  improvement  strategy  to 
ensure  that  beneficiaries  have  access  to 
and  receive  quality  health  care  and 
other  services  related  to  quality.  This 
requirement  applies  whether  the 
arrangement  is  mandatory  or  volimtary. 
Prior  to  the  BBA,  the  Medicaid  statute 
included  a  number  of  disjointed, 
incremental  provisions  addressing 
quality.  Additionally,  some  of  these 
provisions  were  duplicative  (for 
example,  the  regulatory  requirement  at 
§  434.53  for  periodic  audits  of  managed 
care  plans  by  State  agencies  and  the 
requirement  that  HMOs  receive  an 
external  review  of  quality  from  an  agent 
of  the  State  found  in  section 
1902(a)(30)(C)  of  the  Act).  In  addition, 
regulatory  provisions  had  failed  to  allow 
for  improvements  in  the  technology  of 
measuring  and  improving  quality  (for 
example,  use  of  performance  measures 
and  consumer  surveys).  As  a 
consequence,  it  was  imclear  how  the 
various  statutory  and  regulatory 
requirements  were  to  fit  together  to 
effectively  and  efficiently  ensure  (and 
where  appropriate  improve)  quality. 
This  uncertainty  potentially  placed 
Medicaid  beneficiaries  at  risk  for  not 
having  the  strongest  possible  oversight 
of  their  health  care. 

Limits  to  available  resources  in  both 
the  public  and  private  sectors  for  quality 
of  care  measurement  and  improvement 
also  increase  the  importance  of  the 
efficient  and  effective  use  of  quality 
oversight  tools  through  well-considered, 
coordinated  strategies.  Since  it  is  not 
possible  for  any  quaUty  oversight 
system  to  measiue  every  episode  of  care 
furnished  to  any  particular  patient  or  all 
patients  (consiuners),  it  is  very 
important  for  the  quality  oversight  tools 
employed  by  any  health  care  delivery 
system  to  be  utilized  in  a  way  that 
maximizes  their  efficiency  and 
effectiveness.  For  the  first  time, 
Medicaid  law,  in  section  1932(c)(1)(A) 


of  the  Act,  requires  that  each  State 
Medicaid  program  design  and 
implement  an  overarching  quality 
assessment  and  performance 
improvement  strategy  designed  to 
address  the  effectiveness  of  its  managed 
care  program.  Under  section 
1932(c)(1)(B)  of  the  Act.  this  strategy 
must  be  "consistent  with  standards" 
that  we  establish  in  regulations.  Subpart 
E  of  part  438  contains  the  HCFA 
standards  established  pursuant  to 
section  1932(c)(1)(B)  of  the  Act.  We 
believe  that  the  quality  assessment  and 
performance  improvement  strategy 
developed  by  each  State  agency  should 
be  used  as  a  tool  to  ensure  that  contracts 
with  MCOs  are  effective  in  delivering 
quality  health  care  services.  Through 
the  use  of  its  quality  strategy,  each  State 
agency  has  a  mechanism  to  use  in 
planning  for  the  effective  and  efficient 
use  of  the  multiple  tools  for  quality 
assessment  and  improvement  that  are 
being  produced  in  the  public  and 
private  sectors.  Each  State  agency  must 
also  ensure  that  the  State  strategy  it 
develops  is  comprehensive  in  nature 
and  provides  for  the  coordinated, 
efficient  delivery  of  quality  health  care. 
Therefore,  it  is  each  State  agency's 
responsibility  to  continually  review  its 
quality  strategy,  and  to  work 
collaboratively  with  its  MCOs  and  other 
stakeholders  in  order  to  ensure  that  it  is 
functioning  effectively  and  is  meeting 
the  goal  of  the  State  agency. 

Under  our  proposed  regulations, 
discussed  in  greater  detail  below,  each 
State  strategy  would  at  a  minimum  be 
required  to  include  various  program 
standards,  including  access,  structure 
and  operations,  and  quality 
measurement  and  improvement 
standards  for  managed  care 
organizations.  Each  State  strategy  would 
be  required  to  ensure,  through  its  access 
standards,  that  MCOs  have  a  health  care 
delivery  system  in  place  that  can 
provide  enrollees  with  available  and 
appropriate  services,  including 
additional  or  supplemental  services  not 
provided  directly  by  the  MCO.  We  are 
also  proposing  that  standards  must  be 
developed  to  ensure  that  the  MCO's 
delivery  network  ensures  access  to 
covered  services,  as  in  §  438.306.  Such 
standards  would  be  required  to  assess 
whether  the  MCO  has  a  sufficient 
volume  of  providers  to  ensure  adequate 
access  to  services,  whether  the  MCO 
provides  adequate  access  to  medically 
appropriate  speciality  care,  and  that 
services  are  provided  in  a  timely  and 
culturally  competent  manner.  In 
addition,  as  discussed  above,  each  State 
agency  is  required  by  statute  to  ensure 
that  beneficiaries  are  given  a  choice  of 
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managed  care  entities,  with  limited 
exceptions  as  discussed  in  §438.52. 

As  part  of  the  access  standards  we  are 
proposing,  each  State  agency  would  be 
required  to  ensure  that  all  covered 
services  are  available  and  accessible  to 
enrollees.  Through  its  contracts  with 
MCOs,  State  agencies  must  ensure  that 
MCOs  meet  standards  relating  to 
continuity  of  care  and  coordination  of 
services  as  specified  in  proposed 
§438.308,  discussed  below.  The 
contracts  would  also  be  required  to 
include  descriptions  of  the  benefits  that 
an  MCO  would  provide,  as  well  as  the 
processes  for  prior  authorization, 
grievances,  and  appeals  (proposed 
§438.310). 

Each  State  strategy  would  also  be 
required  to  include  standards  related  to 
aspects  of  how  a  managed  care 
organization  is  structured  and  operated 
that  directly  relate  to  quality  of  care;  for 
example,  each  MCO  would  be  required 
to  implement  a  docimiented  process  for 
selection  and  retention  of  affiliated 
providers,  as  specified  in  proposed 
§438.314.  These  standards  would  also 
address  aspects  of  a  State  agency's 
contract  with  an  MCO  that  must  be  in 
place  to  ensure  that  beneficiaries  receive 
quality  health  care,  and  that 
beneficiaries  are  afforded  certain 
protections  with  respect  to  the  care  and 
services  they  receive.  Therefore,  the 
State  strategy  would  have  to  include 
standards  for  the  information  that  will 
be  provided  to  enrollees  and  others 
regarding  all  available  MCOs  (as 
specified  in  proposed  §438.318), 
written  policies  with  respect  to  an 
enroUee's  rights  within  the  MCO  (as 
specified  in  proposed  §  438.320). 
standards  relating  to  the  enrollment  and 
disenrollment  processes  for  enrollees  in 
MCOs  (in  accordance  with  proposed 
§438.326).  confidentiality  of  enroUee 
health  information  within  MCOs  (as 
specified  in  proposed  §  438.324),  and 
adherence  to  established  grievance 
systems,  established  as  specified  in  the 
proposed  subpart  F  of  this  part.  Finally, 
each  State  agency  would  be  required  to 
ensure  that  each  MCO,  as  specified  in 
proposed  §  438.330  oversees  and  is 
accountable  for  any  functions  or 
responsibilities  that  the  MCO  delegates 
to  any  subcontractor. 

In  addition  to  access,  structure,  and 
operational  standards,  each  State 
strategy  would  be  required  to  include 
measiu^ment  and  improvement 
standards  to  ensure  that  each  MCO 
undertakes  and  reviews  a  quality 
assessment  and  performance 
improvement  program  and  maintains  a 
health  information  system  capable  of 
achieving  the  objectives  of  this  subpart. 


Section  1932(c)(l)(A)(iii)  of  the  Act 
requires  that  the  State  agency's  quality 
assessment  and  improvement  strategy 
include  procedures  for  monitoring  and 
evaluating  the  quality  and 
appropriateness  of  care  and  services  to 
enrollees  that  reflect  the  full  spectrum 
of  populations  enrolled  under  an  MCO's 
contract.  This  subpart  of  the  proposed 
rule  proposes  minimum  procedures  that 
the  State  agency  would  be  required  to 
use  when  monitoring  and  evaluating 
each  MCO. 

The  annual,  external  independent 
review  of  each  MCO  required  by  section 
1932(c)(2)  of  the  Act,  as  created  by 
section  4705  of  the  BBA,  will  also  serve 
as  an  essential  component  of  the  State 
agency's  plan  for  monitoring  and 
evaluating  each  MCO.  Tlie  provisions  in 
section  1932(c)(2),  however,  will  be 
implemented  in  separate  rulemaking  in 
the  near  future.  In  the  interim,  before 
this  separate  rulemaking  is  finalized. 
State  agencies  must  continue  to  provide 
for  an  annual,  external  independent 
review  of  the  quality  of  care  provided  by 
each  MCO,  as  required  by  section 
1902(a)(30)(C)oftheAct. 

Essential  to  the  successful 
implementation  of  the  State  strategy  is 
a  system  capable  of  collecting  and 
analyzing  all  necessary  data.  Therefore, 
the  State  agency  would  be  required 
under  this  proposed  rule  to  establish  a 
data  system  sufficient  to  support  its 
strategy. 

3.  Review  of  State  Agency  Strategies 

After  each  State  agency  has  developed 
its  quality  strategy,  it  would  be  required 
under  this  proposed  rule  to  review  the 
entire  strategy  to  ensujre  the 
effectiveness  of  the  overall  State  level 
program  at  achieving  its  desired  results. 
It  is  important  for  the  State  agency  to 
review  each  component  of  the  strategy 
as  well  as  the  entire  strategy  to  ensure 
that  quality  care  is  being  delivered  to 
beneficiaries  and  that  performance 
improvement  is  occiuring.  Under  this 
proposed  rule,  it  would  be  the  State 
agency's  responsibility  to  specify  the 
goals  and  desired  results  for  its  quaUty 
strategy  and  to  ensiue  that  these  goals 
and  desired  results  are  being  met.  The 
reviews  of  the  State  strategy  would  be 
conducted  on  a  regular  and  periodic 
basis  as  determined  by  each  State 
agency  to  be  appropriate,  but  no  less 
frequently  than  every  3  years.  The 
fiequency  should  be  determined  by  the 
State  agency  with  input  from  enrollees 
and  their  advocates,  managed  care 
organizations,  and  other  stakeholders 
with  respect  to  the  State's  progress 
towards  meeting  its  desired  outcomes. 
Enforcement  of  the  requirements  of 
the  State  strategy  will  be  at  least  as 


important  as  the  development  and 
review  of  the  strategy.  As  State  agencies 
develop  their  enforcement  strategies, 
HCFA  encourages  them  to  recognize 
that  technical  assistance  to  plans  may  be 
necessary  to  help  them  meet 
performance  goals.  HCFA  encourages 
State  agencies  to  provide  such  tec^cal 
assistance  and  to  be  flexible  as  they 
work  with  plans  of  different  types  to 
meet  the  standards.  Therefore,  the 
regulation  does  allow  for  the  imposition 
of  sanctions.  As  specified  in  proposed 
subpart  I  of  this  part.  State  agencie»are 
required  under  the  BBA  to  establish  a 
process  for  imposing  intermediate 
sanctions  against  MCOs.  There  are 
different  types  of  intermediate  sanctions 
outlined  in  subpart  I.  We  encourage 
State  agencies  to  use  these  intermediate 
sanctions  or  to  develop  their  own.  In 
addition.  State  agencies  have  the 
authority  under  section  1932(e)(4)  of  the 
Act  (implemented  in  proposed 
§  438.718)  to  terminate  an  MCO's 
contract,  if  the  MCO  no  longer  meets  the 
applicable  requirements  of  sections 
1903(m),  1905(t)(3)  or  1932  of  the  Act. 
Therefore,  termination  of  an  MCO's 
contract  could  occur  if  the  MCO  no 
longer  meets  the  specifications  of  the 
State  strategy,  as  specified  in  this 
subpart.  Finally,  section 
1903(m)(2)(A)(xi)  of  the  Act  required 
that  MCOs  comply  with  applicable 
requirements  in  section  1932  of  the  Act, 
as  a  condition  for  Federal  matching  in 
the  MCO's  contract,  as  discussed  below. 
See  discussion  of  §  438.306.  below.  A 
failure  by  an  MCO  to  comply  with  State 
requirements  established  pursuant  to 
the  proposed  regulations  in  subpart  E 
could  also  result  in  a  disallowance  of 
Federal  matching  in  the  MCO's  contract. 

Proposed  Provisions  of  Subpart  E 

4.  Scope  (§  438.300) 

This  section  sets  forth  the  scope  of 
subpart  E. 

5.  State  Responsibilities  (§  438.302) 

This  section  sets  forth  the  State 
responsibilities  in  implementing  its 
quality  strategy.  Specifically,  proposed 
§  438.302  would  require  that  each  State 
agencies  that  contracts  with  an  MCO 
have  a  strategy  for  assessing  and 
improving  the  quality  of  managed  care 
services  provided  by  the  MCO,  ensure 
compliance  with  standards  established 
by  the  State  agency,  consistent  with 
subpart  E,  and  conduct  regular,  periodic 
reviews  to  evaluate  the  e^ctiveness  of 
its  strategy,  as  the  State  agency 
determines  appropriate,  but  at  least 
every  3  years.  We  selected  3  years  as  the 
maximum  interval  for  review  and 
evaluation  of  State  strategies,  because 
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the  field  of  quality  is  evolving  at  a  fast 
pace,  and  State  agencies,  working  with 
input  from  advocates,  managed  care 
organizations,  quality  experts  and 
others,  need  to  reevaluate  their 
strategies  in  light  of  new  developments 
and  changing  priorities. 

6.  Elements  of  State  Quality  Strategy 
(§438.304) 

This  proposed  section  sets  forth  the 
minimum  elements  of  a  State  quality 
strategy,  including  (1)  contract 
provisions  that  incorporate  the 
standards  specified  in  subpart  E:  (2) 
Procedures  for  assessing  the  quality  and 
appropriateness  of  care  and  services 
furnished  to  all  Medicaid  enroUees 
under  the  contract,  including,  but  not 
limited  to,  continuous  monitoring  and 
evaluation  of  MCO  compliance  with  the 
standards;  (3)  arranging  for  annual, 
external  independent  reviews  of  quality 
outcomes,  and  timeliness  of,  and  access 
to,  services  covered  imder  each  MCO 
contract;  (4)  appropriate  use  of 
intermediate  sanctions;  (5)  an 
information  system  sufficient  to  support 
initial  and  ongoing  operation  and 
review  of  the  State's  quality  strategy; 
and  (6)  standards,  at  least  as  stringent  as 
those  required  under  proposed 
§§438.306  through  438.342.  With  regard 
to  external  independent  review,  we  will 
shortly  promulgate  proposed  regulations 
addressing  the  External  Quality  Review 
Organizations,  as  required  by  the  BBA. 

In  developing  a  strategy,  we  would 
expect  that  State  agencies  will  work 
with  beneficiaries  and  their  advocates, 
quality  experts,  managed  care 
organizations,  and  other  stakeholders  to 
develop  performance  goals  that  are 
clear,  fair,  and  achievable. 

Access  Standards 

7.  Availability  of  Services  (§438.306) 

a.  Scope.  Section  1932(c)(l)(A)(i)  of 
he  Act,  as  added  by  section  4704  of  the 
)BA,  requires  State  agencies  that 

intract  with  MCOs  under  section 
903{m)  of  the  Act  to  develop  a  quality 
assessment  and  improvement  strategy 
that  includes  standards  for  access  to 
care  so  that  all  covered  services  are 
available  within  reasonable  timeframes 
and  in  a  manner  that  ensures  continuity 
of  care,  adequate  primary  care,  and 
specialized  services  capacity. 

b.  Choice.  As  part  of  the  State  quality 
assessment  and  improvement  strategy,  if 
a  State  agency  limits  freedom  of  choice, 
the  State  agency  must  comply  with  the 
requirements  of  §  438.52,  discussed  in 
section  II.D.2.  above,  which  specifies 
the  choices  that  the  State  agency  must 
make  available. 


c.  Access  to  Services  not  Covered 
Under  Contract.  Under  proposed 

§  438.306(c),  if  an  MCO  contract  does 
not  cover  all  services  under  the  State 
plan,  the  State  agency  must  arrange  for 
those  services  to  be  made  available  from 
other  sources  and  instruct  all  enroUees 
on  where  and  how  to  obtain  them, 
including  how  transportation  is 
provided. 

d.  Delivery  Network.  Current 
regulations  at  §  434.6(a)  require  that 
contracts  include  provisions  that  define 
a  sound  and  complete  procurement, 
identify  the  population  covered  under 
the  contract,  and  specify  the  amount, 
duration,  and  scope  of  medical  services 
to  be  provided.  They  also  provide  that 
the  State  agency  and  HHS  may  evaluate 
through  inspection  or  other  means,  the 
quality,  appropriateness,  and  timeliness 
of  services  performed  under  the 
contract.  In  §  434.50(b)  of  those  same 
regulations,  a  Medicaid  agency  must 
obtain  proof  bom  each  contractor  of  its 
ability  to  provide  services  under  the 
contract  efficiently,  effectively,  and 
economically.  Section  434.52  further 
requires  the  State  agency  to  obtain  proof 
that  each  contractor  furnishes  the  health 
services  required  by  enrolled  recipients 
as  promptly  as  is  appropriate,  and  that 
the  services  meet  the  State  agency's 
quality  standards. 

In  §  438.306(d),  we  propose  new 
requirements,  pursuant  to  sectirai 
1932(c)(1)(B)  of  the  Act  and  in 
accordance  with  the  requirements  in 
section  1932(c)(l)(A)(i)  of  the  Act,  to 
ensure  that  all  covered  services  under  a 
contract  are  available  and  accessible  to 
enroUees.  These  requirements  are 
imposed  on  State  agencies,  which  in 
turn  must  enforce  these  requirements  on 
MCOs. 

In  §  438.306(d)(1),  we  propose  that  the 
State  agency  require  all  MCOs  to 
maintain  and  monitor  a  network  of 
appropriate  providers  that  is  supported 
by  written  arrangements  and  is 
sufficient  to  provide  adequate  access  to 
covered  services.  This  requirement  is 
more  detailed  than  the  M-t-C  regulation. 
This  specificity  was  included  to  ensure 
that  State  agencies  and  MCOs  fully 
consider  all  components  when 
determining  adequate  access.  In  this 
context,  adequate  access  generally 
means  that  all  contracted  services,  other 
than  out-of-area  emergency  care 
services,  are  available  urithin  the  MCO's 
network  (which  generally  consist  of 
employees  and  facilities  of  the  MCO, 
and  providers  who  have  entered  into 
written  agreements  to  serve  the  MCO 
enroUees). 

In  proposing  this  requirement,  we 
recognize  that  there  are  some 
circiunstances  that  would  justify 


contracts  with  providers  outside  of  the 
approved  service  area.  As  an  example, 
a  comprehensive  MCO  operating  solely 
in  a  non-metropolitan  area  may  make  a 
particular  service,  which  is  not  a 
primary  care  or  an  emergency  care 
service,  available  outside  the  area  if  it  is 
unable  to  contract  with  a  sufficient 
number  of  speciaUty  providers  within 
the  area.  As  another  example,  an  MCO 
may  contract  with  a  provider  outside  of 
its  service  area  if,  for  reasons  of 
geography,  it  would  be  easier  for  some 
of  its  enroUees  to  reach  that  provider 
than  it  would  be  for  them  to  reach  a 
comparable  provider  located  within  the 
service  area. 

Because  the  enroUees'  specific  needs, 
the  types  of  providers  used  by  an  MCO 
to  meet  those  needs,  and  other  factors, 
such  as  availability  of  public 
transportation,  will  vary  for  each  MCO, 
we  are  not  proposing  a  single  set  of 
fixed  guidelines  for  all  populations  and 
circumstances,  such  as  prescribed 
primary  physician/enroUee  ratios. 
Rather,  we  propose  that  the  State  agency 
set  its  own  standards  for  MCOs  serving 
specific  areas  and  populations  within  its 
State,  and  that  the  State  agency  ensiue 
that  those  Statewide  standards  are  met 
by  all  MCOs  with  which  it  contracts. 
However,  standards  or  ranges  of 
standards  that  are  currently  used  are 
referenced  in  subsequent  paragraphs  as 
examples  that  State  agencies  may 
consider.  The  proposed  rule  anticipates 
that  State  agencies  will  take 
responsibility  for  ensuring  that  MCOs 
assess  the  needs  of  the  populations  they 
enroll  and  provide  or  arrange  a  network 
that  will  meet  those  needs.  The  State 
agency's  review  should  focus  on  the 
MCO's  service  planning  and  on  the 
organization's  basic  assumptions  for 
determining  that  its  network  is  ready  to 
serve  Medicaid  enroUees  in  a  given  area. 

We  propose  in  §438.306(d)(l)(i)  and 
(d)(l)(ii)  that  the  State  agency's 
assessment  ensure  that  die  MCO's 
network  reflects  the  anticipated 
enrollment  in  the  MCO,  with  particular 
attention  to  children  and  pregnant 
women,  and  the  expected  utilization  of 
services.  This  includes  the  aggregate 
number  of  providers  needed,  and  their 
distribution  among  different 
specialities;  keeping  in  mind  that 
numbers  and  types  will  vary  according 
to  the  MCO's  projected  population  in 
terms  of  age,  disability,  and  prevalence 
of  certain  conditions.  Expected 
utilization  may  also  be  affected  by 
practice  patterns  within  an  MCO,  such 
as  the  rate  of  referrals  for  specific 
services. 

Under  §438.306(d)(l)(iii),  and 
(d)(l)(iv),  the  State  agency's  assessment 
must  ensure  that  each  MCO  take  into 
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consideration  the  numbers  and  types  of 
providers  needed  to  furnish  contracted 
services  and  the  number  of  providers 
who  are  not  accepting  new  patients.  The 
niunbers  of  providers  needed  to  meet  an 
expected  level  of  demand  for  service 
may  be  based  on  national  norms  (such 
as  typical  patient/physidan  ratios)  or  on 
the  MCO's  past  experience.  For 
example,  population-to-primary 
provider  ratios  in  the  range  of  1500:1  to 
2500:1  have  been  used  to  represent 
adequate  staffing  levels  both  in  federal 
health  programs  such  as  the  Department 
of  Health  and  Human  Services'' Health 
Resources  and  Services  Administration, 
and  individual  States. 

If  more  than  one  type  of  provider  is 
quaUfied  to  furnish  a  particular  item  or 
service,  the  State  agency  should  ensure 
that  the  MCO's  standards  define  the 
types  of  providers  to  be  used,  and 
ensure  that  those  standards  are 
consistent  with  State  laws  requiring 
such  organizations,  when  applicable,  to 
make  specific  types  of  providers 
available.  Simple  counts  of  providers,  or 
even  providers  reportedly  accepting 
new  patients,  are  insufficient  to 
establish  capacity.  Rather,  the 
assessment  of  capacity  necessarily 
should  consider  the  voliune  of  services 
being  furnished  to  patients  other  than 
the  MCO's  enrollees. 

In  terms  of  assessing  geographic 
access,  we  propose  in  §438.306(d)(l)(v) 
that  the  State  agency  ensure  the  MCO's 
network  is  structiued  in  a  way  that 
considers  the  geographic  location  of 
providers  and  enrollees,  including  such 
factors  as  distance,  travel  time,  and  the 
means  of  transportation  normally  used 
by  enrollees.  In  addition,  we  propose 
with  this  requirement  that  State 
agencies  and  MCOs  take  into 
consideration  the  physical  access  of 
faciUties  for  enrollees  vtdth  disabilities. 
A  provider  network  should  be 
structured  in  a  maimer  so  that  an 
enroUee  residing  in  the  service  area 
should  not  have  to  travel  an 
unreasonable  distance,  beyond  what  is 
customary  imder  a  Medicaid  fee-for- 
service  arrangement,  to  obtidn  a  covered 
service.  This  standard  is  reqiured  imder 
section  1903(m)(l){A)  of  the  Act  and  the 
definition  of  MCO  in  proposed  §  438.2. 
In  areas  where  Medicaid  enrollees  rely 
heavily  on  public  transportation,  the 
State  agency  should  ensiue  that  the 
MCO's  network  is  structured  so  that 
providers  are  accessible  through  these 
means  within  the  same  timeframes  as 
enrollees  who  have  their  own  means  of 
transportation  (imless  the  MCO  ensures 
access  through  alternative  means,  such 
as  home  visits).  Additionally,  State 
agencies  and  MCOs  should  consider 
whether  or  not  facilities  are  physically 


accessible  when  reviewing  the  MCO's 
deUvery  network.  Enrollees  with 
disabilities  should  have  an  appropriate 
choice  of  accessible  providers. 

In  proposing  §438.306(d)(l)(v),  we 
recognize  that  standards  vary  across 
States  with  respect  to  geographic  access. 
Some  State  agencies  contracting  with 
MCOs  have  established  maximiun  travel 
and  distance  times  that  include  a  30 
minute  travel  time  standard.  (This 
standard  is  used  currently  by  the  Health 
Resources  and  Services  Administration 
in  defining  rational  primary  care  service 
areas.)  Other  State  agencies  have 
established  alternative  standards  such 
as  a  10  to  30  mile  travel  distance, 
depending  on  the  local  terrain.  Both  are 
examples  of  geographic  access  standards 
that  would  comply  with  this  provision. 
For  instance,  a  State  agencies  could 
require  that  all  primary  care  services 
and  commonly-used  speciaUty  and 
referral  services  be  available  within  30 
minutes  driving  time  or  bus  time  from 
any  point  in  the  service  area,  with 
possible  exceptions  for  certain  rural 
areas  or  other  lowrpopulation/low- 
density  areas  where  residents 
customarily  travel  greater  distances  to 
obtain  specialty  and  referral  services. 

In  §  438.306(d)(2),  we  are  proposing 
that  the  State  agency  be  required  to 
ensure  that  MCOs  allow  women  direct 
access  to  a  women's  health  specialist 
within  the  MCO's  network  for  women's 
routine  and  preventive  services.  We 
have  determined  that  this  is  necessary 
in  order  to  provide  "access  *  *  *  in  a 
manner  that  ensures  *  •  •  adequate 
•  *  *  specialized  services"  as  required 
under  section  1932(c)(l)(A)(i)  of  the  Act. 
This  requirement  is  proposed  in 
addition  to  requirements  under 
§  438.308  that  the  MCO  maintain  a 
primary  care  provider  for  each  enrollee. 
It  allows  a  woman  to  directly  access  a 
women's  health  specialist  within  the 
MCO's  network  without  the  need  for 
prior  authorization  from  her  primary 
care  provider.  In  this  context,  a 
women's  health  care  specialist  may 
include  a  gynecologist,  a  certified  nurse 
midwife,  or  {mother  quaUfied  health 
care  professional.  Our  primary  intent  in 
proposing  this  requirement  imder  the 
authority  of  section  1932(c)(1)(B)  of  the 
Act,  and  in  accordance  with  the  above 
requirements  in  1932(c)(l)(A)(i)of  the 
Act,  is  to  provide  women  with  what  we 
beUeve  to  be  necessary  access  to  an 
appropriate  provider  for  women's 
routine  and  preventive  services.  This  is 
also  consistent  with  beneficiary  rights 
recommended  in  the  CBRR,  as 
discussed  in  section  I.  above. 

In  §  438.306(d)(3),  we  are  proposing 
that  the  State  agency  ensure  the  MCO, 
if  seeking  an  expansion  of  its  service 


area,  demonstrate  that  it  has  sufficient 
numbers  and  types  of  providers  to  meet 
the  anticipated  additional  voliune  and 
type  of  services  the  added  enrollee^ 
population  may  require.  Similar  to 
§438.306(d)(l)(i)  through  (d)(l)(v),  the 
State  agency  should  ensure  that  each 
MCO,  in  demonstrating  the  sufficiency 
of  the  numbers  and  types  of  providers 
available,  take  into  consideration  the 
anticipated  enrollment,  the  expected 
utilization  of  services,  the  numbera  and 
types  of  network  providers  who  are  not 
accepting  new  patients,  and  the 
geographic  location  of  providers  and 
enrollees. 

In  §  438.306(d)(4),  we  are  proposing 
that  the  State  agency  ensure  each  MCO 
demonstrates  that  its  providers  are 
credentialed  as  described  in  §438.314. 
We  propose  this  paragraph  to  apply  to 
all  providera,  including  subcontracted 
providers.  Thus,  as  an  example,  if  an 
MCO's  provider  subcontracts  allow  such 
providera  to  enter  into  sub-subcontracts 
with  other  providers  for  services  to 
Medicaid  enrollees,  either  the  MCO  or 
its  subcontractor  should  determine  that 
each  sub-subcontractor  is  appropriately 
qualified  and  is  not  excluded  in  any 
way  from  participation  in  the  Medicaid 
or  Medicare  programs. 

In  §  438.306(d)(5),  we  are  proposing 
that,  when  medically  appropriate,  the 
State  agency  ensure  that  each  MCO 
make  services  available  and  accessible 
24  hours  a  day,  7  days  a  week.  This 
applies,  at  a  minimum,  (1)  to  emergency 
services  and  post-stabilization  services, 
and  (2)  to  non-emergency  services  that 
are  required  immediately  because  of  an 
unforeseen  illness. 

In  §  438.306(d)(6),  we  are  proposing 
that  the  State  agency  require  MCOs  to 
ensure  that  provider  houra  of  operation 
are  convenient  to  enrollees  and  do  not 
discriminate  against  Medicaid  eiux)llees. 
Because  of  varying  emt)llee  needs,  the 
types  of  providera  used  by  an  MCO  to 
meet  those  needs,  and  other  factors 
specific  to  each  MCO,  we  are  not 
proposing  a  single  set  of  fixed 
guidelines  for  houra  of  operation. 
Rather,  the  State  agency  should  ensure 
that  the  MCO  assess  the  needs  of  the 
population  it  proposes  to  enroll  and 
require  that  the  MCO's  network  have 
houra  of  operation  that  meet  those 
needs.  In  addition,  the  State  agency 
should  ensure  that  the  MCO's  provider 
network  does  not  have  different  houra  of 
operation  for  the  organization's 
Medicaid  enrollees  than  those  o^red 
for  other  non-Medicaid  patients.  A 
Medicaid  enrollee  should  have  the  same 
opportunity  to  be  seen  by  the  provider 
as  non-Medicaid  patients. 
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Provision  of  Services 

In  §  438.306(e),  we  are  proposing 
requirements,  consistent  -with  section 
1932(c)(l)(A){I)  of  the  Act,  to  require 
State  agencies  to  ensure  that  all  MCOs 
comply  with  the  requirements  of  this 
section,  governing  the  provision  of 
services. 

In  §  438.306(e)(l)(i),  we  are  proposing 
that  the  State  agency  require  each  MCO 
to  meet,  and  require  its  providers  to 
meet.  State-established  standards, 
required  under  proposed  §  438.304(f)  as 
part  of  the  State's  quality  strategy,  for 
timely  access  to  care  and  member 
services,  taking  into  account  the 
urgency  of  need  for  services.  Under  this 
requirement,  the  State  agency  should 
ensure  that  the  MCO  establish 
timeliness  standards  for  appointments. 
Such  standards  should  include  criteria 
for  the  classification  of  requests  for 
services  by  level  of  urgency  and  should 
take  into  consideration  in-office  waiting 
times  for  each  type  of  service,  the 
immediacy  of  member  needs,  and 
common  waiting  times  for  comparable 
services  in  the  community.  An  example 
of  timeliness  standards  for  primary  care 
services  (and  which  is  reflective  of 
many  existing  managed  care  contracts) 
includes:  urgent  but  non-emergent  care 
provided  within  24  hours;  non-urgent 
but  symptomatic  ceire  in  need  of 
attention  provided  within  1  week;  and 
routine  and  preventive  care  provided 
within  20  days. 

In  §438.306(e)(l)(ii)  and  (e)(l)(iii),  we 
are  proposing  that  the  State  agency 
require  the  MCO  to  establish 
mechanisms  to  ensure  compliance,  and 
monitor  continuously  for  compliance. 
Examples  of  tools  for  monitoring  might 
include  a  member  survey;  analysis  of 
member  complaints  and  grievances; 
provider  self-reports  of  appointment 
and  in-office  waiting  times  that  are 
supplemented  with  random  calls  or 
audits;  and  for  the  MCO's  own  services, 
test  calls  and  ongoing  monitoring  of 
telephone  abandonment  rates  (the 
percentage  of  callers  who  terminate  a 
call  before  reaching  an  MCO 
representative.)  The  MCO's  work  in  this 
area  should  evaluate  access  and 
availability  for  all  services  the 
organization  is  responsible  for  providing 
under  its  contract.  Thus,  as  an  example, 
the  State  agency  should  ensure  that  an 
MCO  does  not  base  its  monitoring  solely 
on  general  surveys  of  its  enrolled 
population  that  do  not  yield  information 
on  availability  of  specialty  or  other 
services,  or  that  do  not  provide  a 
sufficient  sample  of  enrollees  requiring 
such  services. 

We  also  propose  in  §438.306(e)(l)(iv) 
that  the  State  agency  ensure  that  each 


MCO  take  corrective  action  if  there  is  a 
failure  to  comply.  With  this 
requirement,  the  State  agency  should 
ensure  that  the  MCO  not  only  initiates 
a  corrective  action  plan,  but  also 
includes  a  process  for  assessing  the 
effectiveness  of  the  corrective  action. 
For  example,  if  a  problem  of  minimimi 
compUan'e  arises  that  applies  to  an 
entire  service  type  or  specialty,  a 
potential  corrective  action  might  be  that 
the  MCO  proposes  to  expand  its 
faciUties  or  provider  network.  If  the 
problem  involves  a  specific  provider, 
the  MCO  might  instead  propose,  as  part 
of  its  corrective  action,  that  it  close  off 
the  provider  to  new  enrollees  or,  in  the 
alternative,  monitor  the  provider.  We 
emphasize  here  that  the  MCO  should 
not  aim  toward  merely  complying  with 
the  State  agency's  minimum  standards 
but  rather  promote  its  own  continuous 
quality  improvement  above  and  beyond 
those  minimum  standards. 

Incorporated  in  all  four  provisions  of 
§  438.306(e)(1)  is  the  affirmative 
requirement  that  MCOs  make  affiliated 
providers  aware  of  the  timeliness 
standards  and  have  in  place 
mechanisms  for  complying.  As  an 
example,  for  primary  care  providers,  an 
MCO  could  obtain  dociunentation  of 
backup  arrangements  for  vacations  and 
other  absences,  and  ensure  that  backup 
providers  are  familiarized  with  MCO's 
procedures,  such  as  approval 
requirements  for  referral  services.  As 
another  example,  an  MCO  could  have  in 
place  standards  for  responsiveness  of 
member  services'  telephone  lines  that 
include,  but  are  not  limited  to, 
standards  specifying  minimum  average 
waiting  times  to  reach  a  non-recorded 
voice  and  standards  that  take  into 
account  the  likelihood  that  such 
members  may  not  have  access  to  touch- 
tone  systems  and  may  be  using 
telephones  outside  their  residences. 

In  §  438.306(e)(2),  we  are  proposing 
that  the  MCO  must  provide  an  initial 
assessment  of  each  enrollee's  health:  (1) 
within  90  days  of  the  effective  date  of 
enrollment  for  each  enroUee,  and  (2) 
within  some  shorter  period  of  time, 
specified  by  the  State  agency,  for 
pregnant  women  and  enrollees  with 
complex  and  serious  medical 
conditions.  The  intent  of 
§  438.306(e)(2)(i)  is  to  ensure  that  all 
enrollees,  and  not  just  pregnant  women 
or  individuals  with  complex  and  serious 
medical  conditions,  receive  a  baseline 
health  risk  assessment.  A  variety  of 
assessment  tools  may  be  used  to  meet 
this  requirement;  however,  a  baseline 
health  risk  assessment  must  be 
completed  for  each  enrollee  within  90 
days  from  his  or  her  effective  date  of 
eru-ollment.  In  addition,  for  pregnant 


women  and  individuals  with  complex 
or  serious  medical  conditions,  the  MCO 
must  complete  a  baseline  assessment  in 
a  shorter  period  of  time  than  90  days, 
as  specified  by  the  State  agency,  to 
ensure  that  these  vulnerable  population 
groups  receive  timely  and  appropriate 
care. 

In  §  438.306(e)(3),  we  propose  that  the 
State  agency  ensure  that  MCOs  have 
procedures  in  place  that  have  been 
approved  by  the  State  agency,  so  that 
the  MCO:  (1)  timely  identifies  and 
furnishes  care  to  pregnant  women;  (2) 
timely  identifies  individuals  with 
complex  and  serious  medical 
conditions,  assesses  the  conditions 
identified  and  identifies  appropriate 
medical  procedures  to  address  and 
monitor  them;  and  (3)  implements 
treatment  plans  that:  are  appropriate  for 
the  conditions  identified  and  assessed 
in  §  438.306(e)(3)(ii),  are  for  a  specified 
time  period,  specify  an  adequate 
number  of  direct  access  visits  to 
specialists  as  required  by  the  plan,  and 
are  updated  periodically  by  the 
physician  responsible  for  overall 
coordination  of  the  enrollee's  health. 

"Enrollees  with  complex  and  serious 
medical  conditions"  generally  refers  to 
enrollees  with  serious  or  multiple 
medical  conditions,  whether  they  be 
physical-health,  mental-health,  or 
substance-abuse-related  in  nature. 
Health  risk  assessment  tools  should  be 
utilized  by  the  MCO  at  the  time  of 
enrollment  to  identify  pregnant  women 
and  individuals  with  complex  or  serious 
medical  conditions  and  to  ensure  that 
all  enrollees  are  provided  with 
continuous  and  seamless  health  care. 
We  emphasize  that  treatment  plans  for 
individuals  with  complex  and  serious 
medical  conditions  must  be  time- 
specific  and  be  updated  periodically  by 
the  physician  responsible  for  the 
enrollee's  overall  health  care. 

Our  intent,  in  proposing 
§438.306(e)(3)(ii),  and  (e)(3)(iii)  is  to 
ensure  that,  under  BBA  authority, 
Medicaid  enrollees  with  complex  and 
serious  medical  conditions  have  the 
ability  to  directly  access  specialists 
within  the  network  for  an  adequate 
number  of  visits  under  a  plan  of 
treatment.  This  is  explicitly  intended  to 
encompass  the  right  to  access  specialists 
as  set  forth  in  the  CBRR.  Examples 
include,  but  are  not  limited  to,  a  female 
patient  under  an  approved  treatment 
plan  with  metastatic  breast  cancer  who 
is  referred  to  a  specialist  within  the 
network  for  a  course  of  chemotherapy;   . 
a  multiple  sclerosis  patient  under  an 
approved  treatment  plan  with  a  sacral 
decubitus  who  is  referred  to  a  specialist 
within  the  network  for  surgical 
debridement  and  wound  care;  or  a 
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situationally  depressed  patient  under  an 
approved  treatment  plan  who  is  referred 
to  a  specialist  within  the  network  for  a 
course  of  psychotherapy. 

In  §  438.306(e)(4),  we  are  proposing 
that  the  State  agency  ensure  that  each 
MCO  provide  services  in  a  culturally 
competent  manner,  including  at  least 
satisfying  the  language  requirements  in 
§438.1o5>)-  This  requirement  is 
proposed  here  because  of  our 
recognition  that  more  than  half  of 
Medicaid  program  beneficiaries  are 
members  of  a  racial  or  ethnic  minority 
group.  We  know  that  managed  care 
organizations  and  advocates  have  made 
great  strides  in  developing  culturally 
competent  approaches  and  would 
expect  a  State  agency  to  work  with  them 
and  others  in  setting  its  standards. 
Accordingly,  State  agencies  should 
ensure  that  MCOs  identify  significant 
sub-populations  within  their  enrolled 
population  that  may  experience  special 
barriers  in  accessing  health  services 
such  as  the  homeless  or  enrollees  who 
are  part  of  a  cultiu«  with  norms  and 
practices  that  may  affect  their 
interaction  with  the  mainstream  health 
care  system.  State  agencies  should 
ensure  that  MCOs  make  continued 
efforts  to  improve  accessibility  of  both 
clinical  and  member  services  for  these 
specific  groups. 

Cultural  competency  requires 
awareness  of  the  culture  of  the 
population  being  served.  Therefore,  in 
order  to  ensure  services  are  provided  in 
a  culturally  competent  manner.  State 
agencies  should  require  MCOs  to  give 
racial  and  ethnic  minority  concerns  full 
attention  beginning  with  their  first 
contact  with  an  enrollee,  continuing 
throughout  the  care  process,  and 
extending  afterwards  when  care  is 
evaluated.  Translation  services  must  be 
made  available  when  language  barriers 
exist,  including  the  use  of  sign 
interpreters  for  persons  with  hearing 
impairments  and  the  use  of  braille  for 
persons  with  impaired  vision.  Further, 
for  each  racial  or  ethnic  minority  group, 
the  MCO's  network  should  include  an 
adequate  number  of  providers, 
commensurate  with  the  population 
enrolled,  who  are  aware  of  the  values, 
beliefs,  traditions,  customs,  and 
parenting  styles  of  the  community.  This 
awareness  includes,  but  is  not  limited 
to,  a  provider  being  cognizant,  among 
other  things,  of  the  importance  of  non- 
verbal communication,  the  recognition 
of  specific  dietary  customs  unique  to 
certain  populations,  and  the  existence  of 
folk  medications  or  healing  rituals  that 
may  be  used  by  an  enrollee.  In  addition, 
cultural  competence  requires  network 
providers  to  have  knowledge  of  medical 
risks  enhanced  in,  or  peculiar  to,  the 


racial,  ethnic,  and  socioeconomic 
factors  of  the  populations  being  served. 
Accordingly,  MCOs  should  have 
accurate  epidemiological  data  from 
which  to  form  appropriate  education, 
screening,  and  treatment  programs. 

8.  Continuity  of  Care  (§  438.308) 

Current  regulations  at  part  434,     , 
Contracts,  do  not  contain  specific 
requirements  governing  continuity  of 
care.  Rather,  §  434.52  requires  that  the 
State  agency  obtain  assurances  from 
each  contractor  that  it  furnishes  the 
health  services  required  by  an  enrolled 
recipient  as  promptly  as  is  appropriate; 
and  that  the  services  meet  the  agency's 
quality  standards. 

In  accordance  with  section 
1932(cKl)(A)(i)  of  the  Act  we  are 
proposing  requirements  in  §  438.308  to 
ensure  that  a  State  agency  requires 
MCOs  to  maintain  continuity  of  care  for 
its  enrollees.  For  MCOs.  §  438.308(a) 
requires  that  MCOs  have  in  place  and 
adhere  to  written  policies  that  provide 
each  enrollee  with  an  ongoing  source  of 
primary  care  appropriate  to  the 
enroUee's  needs,  and  a  health  care 
practitioner  who  is  formally  designated 
as  primarily  responsible  for 
coordinating  the  enroUee's  overall 
health  care.  It  also  requires  MCOs  to 
specify  in  their  policies  whether 
coordination  is  provided  by  the 
enroUee's  primary  care  provider  or  a 
different  practitioner. 

Traditionally,  many  health 
maintenance  organizations  and  similar 
entities  have  used  a  gatekeeper  model, 
under  which  the  enroUee's  usual  source 
of  primary  care  serves  as  the  entry  point 
for  all  other  medical  care  services  (often 
a  distinct  entry  point  was  established 
for  mental  health  and  substance  abuse 
services).  While  this  model  is  still  quite 
common,  some  MCOs  have  systems 
under  which  a  health  care  professional 
other  than  the  enroUee's  usual  source  of 
primary  care,  such  as  a  case  manager, 
coordinates  services.  Whether  or  not  the 
MCO  uses  a  gatekeeper  model,  a  single 
health  care  professional,  or  a  team  of 
health  care  professionals,  a  designated 
person  or  team  of  persons  must  have 
primary  responsibility  for  evaluating  the 
enroUee's  needs,  recommending  and 
arranging  the  services  required  by  the 
enrollee,  and  facilitating 
communication  and  information 
exchange  among  the  different  providers 
treating  the  enrollee.  If  this  person  or 
team  is  not  the  enroUee's  primary  care 
provider,  the  State  agency  should 
ensure  that  the  MCO  make  every  effort 
to  promote  a  relationship  between  the 
enrollee  and  the  primary  care  provider, 
since  an  ongoing  relationship  with  the 
usual  source  of  primary  care  plays  an 


important  role  in  promoting  continuity 
and  quality  of  care. 

In  meeting  the  requirements  of 
§  438.308(a)(1),  the  MCO  may  establish 
different  mechanisms  for  different  types 
of  enrollees.  Care  of  most  enrollees 
might  be  coordinated  by  the  primary 
care  provider,  while  a  case  manager  may 
coordinate  care  of  enrollees  with 
complex  needs,  chronic  illnesses,  or 
functional  disabilities.  Additionally,  an 
MCO  may  provide  for  separate 
coordination  of  physical  health  services 
and  of  mental  health  and  substance 
abuse  services.  In  these  instances,  the 
State  agency  should  ensure  that  the 
MCO  has  procedures  to  ensure  the 
exchange  of  necessary  information 
between  physical  health  providers  and 
mental  health  and  substance  abuse 
providers  (for  example,  with  resi>ect  to 
prescribed  medications). 

In  proposing  §438. 308(a)(2),  we 
acknowledge  the  fact  that,  although 
primary  care  is  ordinarily  furnished  by 
general  practitioners,  family 
practitioners,  pediatricians,  and 
internists,  an  MCO  may  determine  that 
it  is  appropriate  for  some  enrollees  to 
obtain  routine  care  from  a  specialist 
This  may  be  particularly  true  with 
enrollees  with  complex  or  serious 
medical  conditions. 

In  §  438.308(b).  we  are  proposing  that 
the  State  agency  ensure  that  MCOs 
coordinate  services  both  internally,  and 
with  services  available  from  commimity 
organizations  and  other  social  programs. 
As  an  example,  an  MCO  that  provides 
services  to  enrollees  with  mental  illness, 
substance  abuse  problems, 
developmental  disabilities,  functional 
disabilities,  or  complex  problems 
involving  multiple  medical  and  social 
needs  (for  example,  HIV/ AIDS, 
homelessness)  should  have  a  program  or 
policies  for  ensuring  coordination 
among  medical,  mental  health,  and 
substance  abuse  services,  and  available 
social  services  or  other  community 
supports.  These  programs  or  policies 
should  include  procedures  that  specify 
when  and  imder  what  conditions  a 
primary  medical  care,  mental  health,  or 
substance  abuse  provider  would  refer  an 
enrollee  for  a  multi-disciplinary 
assessment  and  development  of  a  plan 
for  coordination  of  medical  and  social 
services.  Further,  the  policies  should 
specify  the  types  of  enrollees  who  are 
candidates  for  this  program,  as  well  as 
the  types  of  providers  or  disciplines  to 
be  included  in  the  assessment  team. 

With  respect  to  mental  health  and 
substance  abuse  services,  the  State 
agency  should  ensure  that  the  MCO  has 
general  procedures  to  ensure  the 
exchange  of  information  among  primary 
acute  care  and  mental  health  and 


52046 


Federal  Register / Vol.  63,  No.  188 /Tuesday,  September  29,  1998 /Proposed  Rules 


substance  abuse  providers.  As  an 
example,  the  MCO  could  implement 
training  programs  for  primary  care 
providers  to  familiarize  them  with 
common  mental  health  and  substance 
abuse  problems,  and  additionally, 
programs  to  ensure  that  primary  care 
providers  can  identify  enrollees  in  need 
of  referral  for  these  services.  The 
expectation  under  §  438.308(b)  is  that 
the  MCO  will  identify  conditions  that 
are  prevalent  in  its  population  and  for 
which  continuity  and  effectiveness  of 
care  would  be  improved  through 
targeted  programs. 

In  §  438.308(c),  we  are  proposing  that 
the  State  agency  ensure  that  MCOs  and 
providers  have  information  necessary 
for  effective  and  continuous  patient  care 
and  quality  improvement,  including 
procediu-es  to  ensure  that  (1)  providers 
maintain,  for  Medicaid  enrollees,  health 
records  that  meet  the  requirements 
established  by  the  MCO,  taking  into 
account  professional  standards;  and  (2) 
there  is  an  appropriate  and  confidential 
exchange  of  information  among 
providers.  While  confidentiality  of 
records  is  discussed  elsewhere 
(§438.324),  it  must  be  underscored  that 
the  confidentiality  of  patient  records 
must  be  of  paramount  concern. 

In  §  438.308(d),  to  ensure  optimum 
enroUee  participation,  we  are  proposing 
that  State  agencies  require  MCOs  to 
implement  procedures  to  ensure  that 
providers  (1)  inform  enrollees  of 
specific  health  conditions  that  require 
follow-up  and,  if  appropriate,  provide 
training  in  self-care;  and  (2)  deal  with 
factors  that  hinder  enrollee  compliance 
with  prescribed  treatments  or  regimens. 
In  meeting  the  requirements  under 
§  438.308(d)(1),  the  State  agency  should, 
for  example,  ensure  that  the  MCO 
provides  enrollees  with  information 
they  need  to  participate  fully  in  their 
own  care.  This  information  includes, 
but  is  not  limited  to,  subjects  on  self- 
care,  medication  management  and  the 
use  of  medical  equipment,  potential 
complications  and  when  such 
complications  should  be  reported  to 
providers,  and  scheduling  of  follow-up 
services.  To  comply  with 
§  438.308(d)(2),  the  MCO  may,  for 
example,  ensure  that  counseling  and 
facilitating  services  are  available  on 
referral  from  providers  or  staff  for 
enrollees  who  are  unable  to,  or  are 
failing  to,  cooperate  in  their  own 
treatment.  Such  counseling  services 
might  include  identification  of  social, 
financial,  or  other  barriers  that  are 
preventing  enrollees  from  following 
guidance  or  instructions  from  providers, 
with  referral  to  appropriate  social 
services  as  necessary. 


9.  Coverage  and  Authorization  of 
Services  (§438.310) 

As  part  of  the  access  standards,  we  are 
proposing  requirements  to  ensure  that 
each  contract  with  an  MCO  describe  and 
identify  all  services  offered  under  the 
contract  and  follow  written  policies  and 
procedures  for  processing  requests  for 
services  in  a  manner  that  ensures  access 
to  these  services.  Further,  we  are 
proposing  requirements  to  ensure  that 
utilization  management  activities  are 
not  structured  in  a  manner  that  is 
detrimental  to  enrollees.  These 
standards  are  consistent  with  section 
1932(b)(1)  of  the  Act.  To  the  extent 
appropriate  and  applicable,  these 
standards  are  consistent  with  the 
Medicare  +  Choice  regulations  at 
§422.112. 

In  paragraph  §  438.310(a),  we  are 
proposing  that  the  State  agency  ensure 
through  its  contracts  with  MCOs  that 
each  MCO  identifies,  defines,  and 
specifies  all  Medicaid  benefits  that  the 
MCO  must  furnish.  This  provision  is 
intended  to  protect  enrollees  by 
ensuring  there  is  no  ambiguity 
concerning  the  range  of  Medicaid- 
covered  services  that  will  be  available  to 
them  under  the  contract.  To  achieve  this 
result,  the  description  must  specify  the 
amount,  duration,  and  scope  of  services 
that  the  MCO  must  offer.  Further  the 
contract  must  specify  what  constitutes 
medically  necessary  services  to  the 
extent  they  are  described  in  the  Slate 
plan  and  provide  that  the  MCO 
furnishes  the  services  in  accordance 
with  that  provision.  While  we  are  not 
proposing  a  definition  of  medical 
necessity  because  of  variances  among 
States  agencies,  the  contract 
terminology  should  be  drafted  with 
sufficient  precision  so  that  at  a 
minimum  the  enrollee  will  be  able  to 
receive  services  (either  directly  through 
the  MCO  or  the  State  agency)  to  the 
same  degree  as  the  services  covered 
under  the  State  plan.  Further,  we  expect 
the  State  agency  to  use  the  same 
definition  of  medical  necessity  for  all  its 
contacts.  Any  services  included  in  the 
State  plan  but  not  required  under  the 
contract  are  the  responsibility  of  the 
State  agency,  including  those  services 
that  are  inadvertently  not  covered  in  the 
contract  because  of  ambiguity  in  the 
contract  language. 

In  §  438.310(b),  we  propose  to  require 
that,  in  processing  requests  for  initial  or 
continuing  authorization  of  services,  the 
MCO  and  its  subcontractors  follow 
written  policies  and  procedures  that 
reflect  current  standards  of-medical 
practice  and  that  they  utilize  the 
services  of  appropriately  trained  health 
care  personnel  to  make  these  decisions. 


In  §  438.310(b),  we  are  also  proposing 
that  the  State  agency  ensure  through  its 
contracts  with  MCOs  that  the  MCO,  and 
.  any  subcontractor,  follows  written 
policies  and  procedures,  reflecting 
current  standards  of  medical  practice, 
for  processing  requests  for  initial 
authorization  of  services  or  requests  for 
continuation  of  services.  While  we 
require  that  these  policies  and 
procedures  be  in  compliance  with 
requirements  defined  by  the  State 
agency,  and  reflect  current  standards  of 
medical  practice,  at  a  minimum,  they 
must  specify  the  tinieframe  for 
responding  to  such  requests  for  initial 
and  continued  authorization  consistent 
with  §  438.310(d),  provide  for  expedited 
response  to  requests  for  authorization  of 
services  needed  in  an  urgent  manner, 
specify  information  required  for 
authorization  decisions,  and  provide  for 
consultation  with  requesting  providers 
when  appropriate.  We  propose  that  the 
State  agency  set  its  own  timeframes  for 
responding  to  requests  for  initial  and 
continued  authorization  consistent  with 
§  438.310(d),  such  that  these  timeframes 
are  not  longer  than  those  established  in 
the  M+C  regulation.  We  recognize  that 
timeframes  may  differ  according  to  the 
urgency  of  the  need  for  the  requested 
services  and  the  complexity  involved  in 
evaluating  the  request;  however,  the 
State  agency  must  be  able  to 
demonstrate  that  its  timeframes  are 
reasonable.  The  policies  and  procedures 
must  specify  the  information  that  is 
ordinarily  required  to  process  and 
authorize  the  request,  and  the 
circumstances  under  which  additional 
information  may  be  required.  The  MCO 
information  standards  must  ensure  that 
the  authorization  process  is  not  unduly 
burdensome  for  practitioner,  provider 
staff,  or  enrollees.  Information  should 
not  be  required  that  is  not  in  fact  used 
in  the  evaluation  or  recording  of  the 
request.  In  addition,  policies  must 
provide  for  consultation  with  requesting 
providers  when  appropriate. 

We  propose  in  §438.3 10(b)(2)  that 
mechanisms  must  be  in  place  to  ensure 
consistent  application  of  review  criteria 
and  compatible  decisions.  The  MCO 
should  be  required  to  ensure  that  all 
employed  or  contracted  reviewers 
understand  coverage  policies  and 
review  criteria,  through  manuals, 
training  programs,  or  other  means.  In 
addition,  the  MCO  should  have  to 
periodically  assess  the  consistency  of 
authorization  decisions.  Possible 
approaches  may  include  review  of  test 
cases  by  different  utilization 
management  staff  or  audits  of  samples 
of  recent  decisions.  In  addition,  upon 
request,  the  organization  should  furnish 
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enroUees  (or  their  representatives)  and 
requesting  provider(s)  the  review 
criteria  that  is  used  to  reach  a  decision. 

Under  proposed  §  438.310(c),  the 
MCO  would  be  required  to  provide  the 
requesting  provider  and  the  enrollee 
written  notice,  in  accordance  with 
§438.404  of  any  decisions  to  deny, 
limit,  or  discontinue  authorization  of 
services.  Appropriate  information 
regarding  ri^ts  to  file  a  grievance  or 
request  a  State  fair  hearing  must  also  be 
included  with  this  notice  as  described 
in  subpart  F  of  this  part.  Further, 
information  must  be  included  regarding 
how  continuing  care  can  be  received 
during  an  appeal  process.  In  setting  the 
timeframe  for  providing  this 
notification,  the  State  agency  should 
ensure  that  the  timeframe  could  not 
jeopardize  an  enroUee's  health.  The 
manner  in  which  this  notice  is  provided 
is  also  not  prescribed  in  this  rule; 
however,  it  must  occur  jn  a  manner  that 
ensures  that  the  State  agency  can 
document  when  the  requesting  provider 
receives  the  information. and  whether 
enrollees  are  able  to  comprehend  what 
is  stated. 

We  propose  in  §  438.310(d)  that  the 
timeframes  established  by  State  agencies 
under  §  438.310(c)  for  response  to 
requests  for  initial  and  continued 
services  may  be  no  longer  than  the 
following  two  provisions.  First,  for  a 
case  not  requiring  expedited  review,  the 
decision  must  be  rendered  as 
expeditiously  as  the  enrollees  health 
condition  requires  but  no  longer  than  14 
calendar  days  after  the  request  for 
services,  or  up  to  14  additional  days  if 
the  eru-ollee  requests  the  extension  or 
the  MCO  justifies  (upon  request,  to  the 
State  agency)  that  it  needs  additional 
information,  and  why  the  delay  is  in  the 
interest  of  the  enrollee.  Second,  in  the 
case  where  applying  the  timeframe  for 
a  standard  review  could  seriously 
jeopardize  the  life  or  health  of  the 
enrollee,  or  the  enroUee's  ability  to 
regain  maximum  function,  resolution  of 
the  request  for  service  must  occur  as 
expeditiously  as  the  enroUee's  health 
condition  requires  but  no  later  than  72 
hours  of  receipt  for  the  request  or  up  to 
14  additional  days  if  the  enrollee 
requests  the  extension  or  the  MCO 
justifies  to  the  State  agency  (upon 
request)  the  need  for  additional 
information,  and  the  delay  is  in  the 
interest  of  the  enrollee. 

In  proposed  §  438.310(e)  we  provide 
that,  consistent  with  §§  438.6(g)  and 
422.208  of  this  chapter,  compensation  to 
the  organization  or  persons  that  conduct 
utilization  management  activities  is  not 
structured  so  as  to  provide  incentives 
for  the  denial,  limitation,  or 


discontinuation  of  medically  necessary 
services  for  any  individual. 

Structure  and  Operation  Standards 

10.  Establishment  of  Provider  Networks 
(§438.314) 

We  are  proposing  that  State  agencies 
ensure  that  MCOs  have  written  policies 
and  procedures  for  the  selection  and 
retention  of  practitioners.  These  policies 
include  items  such  as  criteria  for 
credentialing  and  re-credentialing  of 
practitioners  appropriate  to  the  nature 
of  the  services  to  be  furnished  to 
enrollees. 

In  general,  credentialing  is  a  process 
for  the  review  of  qualifications  and 
other  relevant  information  pertaining  to 
a  practitioner  who  seeks  employment 
from  or  a  contract  with  an  MCO.  The 
initial  credentialing  process  often 
includes  steps  such  as  written 
applications  and  site  visits,  if 
appropriate,  as  well  as  verification  from 
primary  sources  of  licensure, 
disciplinary  status,  and  eligibility  for 
payment  under  Medicare.  Re- 
credentialing  often  includes  re- 
verification  of  items  such  as  licensure, 
clinical  privileges,  malpractice 
coverage,  and  history  of  professional 
liability  claims.  Recredentialing  must  be 
in  accordance  with  timeframes  set  by 
the  State  agency,  but  may  not  occur  less 
frequently  than  what  the  State  agency 
requires  for  private  HMOs. 

Similar  provisions  regarding  the 
recredentialing  process,  provider 
qualifications,  and  selection  are  found 
in  the  M+C  regulation. 

By  requiring  State  agencies  to  ensure 
that  MCOs  document  the  qualifications 
of  their  providers,  these  provisions  are 
consistent  with  the  CBRR.  In  particular, 
these  provisions  are  consistent  with  the 
right  of  consumers  to  information  on 
health  professionals  such  as  education 
and  board  certification.  Further,  they  are 
consistent  with  the  right  of  consumers 
to  choose  qualified  specialists  for 
women's  health  ser\'ices  and  for 
individuals  with  complex  medical 
conditions. 

11.  Enrollee  Information  (§438.318) 

For  an  enrollee  to  access  quality 
health  care  that  meets  their  specific 
needs,  they  must  first  be  informed  of  the 
choices  available  to  them.  Therefore,  in 
addition  to  the  information 
requirements  in  proposed  §  438.10, 
which  are  predominately  elements  of 
information  that  an  MCE,  MCO,  or 
primary  care  case  manager  must 
provide,  in  §  438.318  we  propose  what 
we  consider  to  be  the  minimum 
information  elements  that  must  be 
provided  by  the  State  agency,  or  its 


contracted  representative.  In  proposed 
§438.10(1),  we  propose  information 
requirements  that  apply  only  if  a  State 
agency  provides  for  mandatory  MCE 
enrollment  under  section  1932(a)(1)(A) 
of  the  Act.  These  are  not  incorporated 
in  §  438.318  as  a  mandatory  part  of  a 
State  agency's  quality  strategy  under 
section  1932(c)(1)  of  the  Act,  because 
they  are  not  necessarily  appropriate  in 
a  non-mandatory  program.  Instead,  as 
discussed  below  we  are  proposing  in 
§  438.318(b)  different  minimum 
standards  for  beneficiary  information  as 
part  of  the  State  agency's  quality 
strategv  than  those  in  §438.10(1).  Under 
the  standards  in  §  438.318(b),  a  State 
agency  is  not  required  to  provide  quality 
and  performance  indicators  for  each 
contracted  MCO  unless  they  choose  to 
do  so.  Further,  within  this  section,  the 
methodology  for  presenting  this 
information  is  left  up  to  the  State 
agency,  unlike  in  §438.10(1)  which 
requires  that  the  information  be 
provided  in  a  comparative,  chart  like 
format  with  respect  to  mandatory 
managed  care  programs. 

Through  the  requirements  at  §  438.10 
and  the  minimum  requirements  in 
paragraph  §  438.318,  we  believe  that  we 
have  required  that  potential  enrollees 
and  enrollees  receive  the  basic 
information  elements  that  are  essential 
for  the  beneficiary  to  access  health  care 
and  participate  in  decision  making 
about  their  provider  and  services 
received.  Further,  it  is  our  belief  that 
these  requirements  are  not  substantially 
different  from  current  MCE  and  State 
practice. 

As  a  basic  rule,  we  propose  to  require 
that  the  State  agency  or  its  contracted 
representative  comply  vdth  the 
applicable  requirements  in  proposed 
§438.10  (a)  through  (h),  which  specify 
information  that  must  be  provided  by 
the  State  agency,  MCEs,  MCOs,  and 
primary  care  case  managers,  as  well  as 
requirements  regarding  the  manner  and 
format  for  providing  information. 

In  §  438.318(b)(2),  we  propose  that  the 
State  agency,  or  its  contracted 
representative  provide  information  on: 
the  benefits  covered;  the  cost-sharing 
imposed  by  each  MCO;  the  service  area 
of  the  MCO;  current  provider  network 
including  information  on  who  is  not 
accepting  new  patients  and  any 
restriction  on  enroUee's  ability  to  select 
from  any  affiliated  provider;  and 
information  on  any  benefits  that  the 
enrollee  is  entitled  to  receive  under  the 
Medicaid  program  but  which  is  not 
made  available  to  them  through  the 
MCO,  including  how  transportation 
services  will  be  provided,  information 
on  the  benefits  covered  should  include 
sufficient  detail  to  ensure  that  the 
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beneflciary  is  aware  of  any  limitation  on 
services  as  required  under  §  438.310, 
such  as  pharmaceuticals,  mental  health, 
and  substance  abuse  services.  If  cost- 
sharing  is  permitted,  the  enrollees  must 
be  informed  of  this  in  sufficient  detail. 
Information  on  the  current  provider 
network  should  include,  at  a  minimum, 
information  on  primary  care  physicians, 
specialists,  and  hospitals.  We  also 
suggest  that  information  be  provided 
regarding  ancillary  care  providers  on 
which  enrollees  with  special  health  care 
needs  may  be  dependent  for  care.  If  this 
information  is  not  included,  information 
must  be  provided  that  informs  potential 
enrollees  about  how  they  can  obtain  this 
supplemental  information.  In  addition, 
enrollees  making  a  decision  about 
whether  to  enroll  in  a  particular  MCX) 
may  rely  on  the  provider  listings  in 
making  their  selection  and  may  assume 
that  they  will  be  able  to  obtain  covered 
services  from  any  of  the  providers 
listed.  If  a  provider  is  not  accepting  new 
Medicaid  enrollees.  this  must  be  clearly 
indicated  as  this  provider  may  not  be 
available  to  the  enroUee  for  selection. 
Further,  it  is  essential  that  the  MCX)'s 
informational  materials  emphasize  any 
limitations  on  enrollees'  provider 
selections.  If  the  MCO  contracts  with 
formal  subnetworks,  or  the  MCO's 
arrangement  with  primary  care 
providers  allows  for  the  establishment 
of  informal  subnetworks,  the  MCO's 
informational  materials  must  clearly 
indicate  which  providers  are  available 
under  each  subnetwork.  The  materials 
must  also  explain  the  procedures  under 
which  an  enroUee  may  request  referral 
to  an  affiliated  provider  not  included  in 
the  subnetwork.  In  addition,  we  propose 
to  require  that  information  be  provided 
to  enrollees  that  informs  them  of  any 
benefits  that  the  enroUee  is  entitled  to 
receive  under  the  Medicaid  program  but 
that  are  not  made  available  to  them 
through  the  MCO,  including  any  cost 
sharing  requirements  and  how 
transportation  services  will  be  provided. 
In  §  438.318(b),  we  propose  to  require 
that  the  State  agency  or  contracted 
representative  provide  this  information 
to  any  potential  enrollee(s)  who  requests 
it  and  to  all  potential  eru-ollees  when 
they  first  become  eligible  for  Medicaid, 
are  considering  choice  of  MCOs  under 
a  voluntary  program,  or  are  first 
required  to  choose  an  MCO  under  a 
mandatory  enrollment  program.  Further, 
the  information  must  be  provided 
within  a  timeframe  that  enables  them  to 
use  the  information  in  choosing  among 
available  MCOs.  When  the  State  agency 
is  determining  this  timeframe,  factors 
such  as  the  default  assigiunent  process 
and  length  of  time  allotted  for  a 


mandatory  enrollment  period  should  be 
considered. 

12.  EnroUee  Rights  (§  438.320) 

As  part  of  these  standards,  we  are 
proposing  requirements  to  ensure  that 
each  contract  with  an  MCO  have  written 
poUces  with  respect  to  enrollee  rights 
and  that  the  MCO  ensure  compliance 
with  Federal  and  State  laws  affecting 
the  rights  of  enrollees.  Although  not 
limited  to  the  following,  each  enrollee 
has  a  right  to:  receive  information 
regarding  their  health  care;  have  access 
to  health  care;  be  treated  with  respect 
and  consideration  for  enrollee  dignity 
and  privacy;  to  participate  in  decision- 
making regarding  his  or  her  health  care; 
and  to  receive  information  on  available 
treatment  options  or  alternative  courses 
of  care.  In  addition,  we  are  requiring 
that  each  enrollee  has  a  right  to  access 
his  or  her  medical  records  in  accordance 
with  applicable  Federal  and  State  laws. 
We  are  proposing  these  standards 
because  interpersonal  aspects  of  care  are 
highly  important  to  most  patients  and 
closely  related  to  quality  of  care. 
Enrollees'  interactions  writh  the 
organization  and  its  providers  can  have 
an  important  bearing  on  their 
willingness  and  ability  to  understand 
and  comply  with  recommended 
treatments  and  hence  on  outcomes  and 
costs.  Although  not  as  exhaustive  as  the 
CBRR,  these  rights  are  consistent  with 
the  rights  expressed  in  the  CBRR. 

As  a  general  rule,  we  propose  to 
require  that  the  State  agency  have  in  its 
contract  with  MCOs  written  polices 
with  respect  to  enrollees'  rights  and  that 
its  staff  and  affiliated  providers 
understand  these  requirements  and  take 
them  into  account  when  furnishing 
services  to  enrollees.  Further,  the  MCO 
must  comply  with  any  other  Federal 
and  State  law  pertaining  to  enrollee 
rights.  These  requirements  extend  to  an 
individual  acting  on  behalf  of  someone 
who  is  unable  to  exercise  his  or  her 
rights.  The  MCO  should  monitor 
compliance  with  these  requirements 
through  analysis  of  complaints  or 
grievances,  requests  to  change 
providers,  enrollee  satisfaction  surveys, 
rapid  disenrollment  surveys,  and  other 
sources  of  enrollee  information.  Issues 
in  compliance  should  be  addressed 
through  education  or  counseling  of  the 
staff  or  providers  or  other  corrective 
action,  and  information  on  compliance 
with  the  policies  should  be  considered 
during  the  recredentialing  and  staff 
evaluation  process. 

Although  not  limited  to  those  rights 
stated  therein,  as  a  basic  right  each 
enrollee  has  a  right  to  receive 
information  in  accordance  with 
§  438.318  and  have  access  to  health  care 


as  required  in  §  438.306  through 
§  438.310.  In  addition,  each  enrollee  has 
the  right  to  be  treated  vtdth  respect  and 
consideration  for  enrollee  dignity  and 
privacy.  The  MCO  must  ensure  that 
enrollees'  dignity  and  privacy  are 
respected  in  its  own  facilities  and  must 
address  these  issues  in  site  visits  to 
offices  or  facilities  of  affiliated 
providers.  Examples  of  privacy  concerns 
include  privacy  of  examining  rooms  and 
measures  to  assure  that  enrollees  are  not 
interviewed  about  medical,  financial,  or 
other  issues  within  the  hearing  range  of 
other  patients. 

In  addition,  the  enrollee  has  the  right 
to  participate  in  decision-making 
regarding  his  or  her  health  care  and  to 
receive  information  on  available 
treatment  options  or  alternative  courses 
of  care.  The  MCO's  policies  must 
promote  enrollees'  understanding  of 
their  conditions  or  problems  and 
facilitate  development  of  treatment 
goals.  While  participating  in  treatment 
planning  is  important  for  all  enrollees, 
special  emphasis  should  be  placed  on 
involvement  of  enrollees  and  their 
families  in  development  of  plans  of  care 
for  enrollees  with  mental  health  or 
substance  abuse  problems. 

Enrollees  have  a  right  to  receive 
information  on  available  treatment 
options  or  alternative  courses  of  care.  As 
required  in  §  438.102,  contracts  with 
providers  may  not  limit  a  provider's 
ability  to  cbujisel  or  advise  an  eiuoUee 
of  treatment  options  that  may  be 
appropriate  for  the  enrollee's  condition 
or  disease,  whether  or  not  the  options 
are  covered  by  the  organization  imless 
excluded  under  the  terms  of 
§  438.102(c).  Enrollees  have  an 
affirmative  right  to  a  clear  explanation 
of  their  condition,  any  proposed 
treatments  or  procedures  and  any 
alternatives;  the  benefits,  drawbacks, 
and  likelihood  of  success  of  each 
option;  and  the  possible  consequences 
of  refusal  or  non-compliance  with  a 
recommended  course  of  care.  In 
addition,  as  an  enrollee  right,  we  require 
that  each  enrollee  have  access  to  his  or 
her  medical  records  in  accordance  with 
applicable  Federal  and  State  law.  The 
MCO  must  have  procedures  through 
which  an  enrollee  can  obtain  timely 
access  to  all  medical  records  and  health 
information  maintained  by  the 
organization,  including  records 
maintained  by  subcontracting  providers 
from  whom  the  enrollee  has  received 
services. 

In  §  438.320(c),  we  require  MCOs  and 
their  subcontractors  to  comply  with 
Federal  and  State  laws  affecting  the 
rights  of  enrollees.  Federal  laws 
affecting  the  rights  of  enrollees  include, 
but  are  not  limited  to:  Title  VI  of  the 
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Civil  Rights  Act;  Section  504  of  the 
Rehabilitation  Act  of  1973;  the  Age 
Discrimination  Act  of  1975;  Titles  U  and 
III  of  the  Americans  with  Disabilities 
Act;  Section  542  of  the  Public  Health 
Service  Act  pertaining  to 
nondiscrimination  against  substance 
abusers;  and  Title  45,  Part  46  of  the 
Code  of  Federal  Regulations,  pertaining 
to  research  involving  human  subjects. 
While  these  laws  are  enforced  by 
agencies  other  than  HCFA  or  State  ' 
agencies,  to  the  extent  feasible  and 
appropriate,  assessment  of  compliance 
should  be  included  in  the  organization's 
credentialing  procedures.  For  example, 
site  visits  to  individual  practitioners' 
offices  should  include  a  general 
assessment  of  physical  accessibility. 

13.  Confidentiality  (§438.324). 

Current  regulations  at  42  CFR  part 
431,  subpart  F  govern  the  safeguarding 
of  beneficiary  information  at  the  State 
agency  level.  The  regulations  in  this 
subpart  specify,  among  other 
requirements,  the  types  of  information 
to  be  safeguarded,  when  such 
information  may  be  released,  and  how 
such  information  is  to  be  distributed. 

In  §  438.324,  we  are  proposing  that 
the  State  agency,  consistent  with  the 
regulations  at  part  431  subpart  F, 
ensure,  through  its  contracts  with 
MCOs,  that  each  MCO  establish 
procedures: 

•  To  develop  and  promulgate  policies 
in  accordance  with  Federal  and  State 
law  establishing  who  is  authorized  to 
receive  such  information; 

•  To  safeguard  the  privacy  of  any 
information  that  identifies  a  particular 
enrollee  by  ensuring  that:  information 
from  the  MCO  or  copies  of  records  may 
be  released  only  to  authorized 
individuals;  unauthorized  individuals 
cannot  gain  access  to  or  alter  patient 
records;  and  original  medical  records 
must  be  released  only  in  accordance 
with  Federal  or  State  law,  court  orders, 
or  subpoenas; 

•  To  address  the  confidentiality  and 
privacy  for  minors,  subject  to  applicable 
Federal  and  State  law; 

•  To  ensure  timely  access  to  eruoUees 
who  wish  to  examine  their  records;  and 

•  To  abide  by  all  Federal  and  State 
laws  regarding  confidentiality  and 
disclosure  for  mental  health  records, 
medical  records,  other  health 
information  and  any  information  about 
an  enrollee. 

The  requirements  we  are  proposing  in 
this  section  are  consistent  with  section 
1932(c)(l)(A)(ii)  of  the  Act.  The 
proposed  requirements  are  also 
consistent  with  the  right  to 
confidentiality  of  health  information 
supported  by  the  CBRR. 


In  §  438.324(a),  we  propose  that  the 
State  agencies  ensure  that  MCOs  keep 
records  in  an  accurate  and  timely 
manner. 

In  §  438.324(b),  we  are  proposing  that 
the  State  agency  safeguard  the  privacy 
of  any  information  that  identifies  a 
particular  enrollee.  It  should  ensure  that 
each  MCO's  confidentiality  procedures 
apply,  not  just  to  medical  records,  but 
to  any  information  in  the  possession  of 
the  organization  or  its  contractors  that 
could  disclose  medical  conditions  or  the 
use  of  specific  services,  such  as  claims 
information  collected  in  the  course  of 
quality  assessment  and  performance 
improvement,  utilization  management, 
or  other  processes.  The  procedures 
should  address  both  written  materials 
and  information  created  in  other 
formats,  such  as  electronic  records, 
facsimiles,  or  electronic  mail. 

As  part  of  the  above  requirement,  we 
specify  that  any  such  information  from 
the  MCO  or  copies  of  records  may  be 
released  only  to  authorized  individuals. 
Thus  the  MCO  must  ensure  that 
imauthorized  individuals  cannot  gain 
access  to  or  alter  patient  records. 
Original  medical  records  must  be 
released  only  in  accordance  with 
Federal  and  State  law,  court  order,  or 
subpoena.  This  requirement  pertains  to 
the  release  of  information  to  third 
parties  and  is  not  meant  to  impede  the 
exchange  of  information  within  the 
MCO  or  among  its  affiliated  providers 
and  other  contractors  as  necessary  to 
carry  out  the  organization's  contractual 
responsibilities.  However,  the  MCO 
procedures  should  ensure  that 
information  on  enroUees  will  be 
released  to  outside  parties  only  with  the 
consent  of  the  enrollee  (or  authorized 
representative)  except  when  required  by 
a  subpoena  or  other  legal  requirements 
(such  as  the  mandatory  reporting  of 
certain  communicable  diseases). 

In  §  438.324(c),  we  are  proposing  that 
the  State  agency  ensure  that  each  MCO 
procedure  address  the  confidentiality 
and  privacy  for  minors,  subject  to 
applicable  Federal  and  State  law.  These 
procedures  should  define  whether  and 
under  what  circumstances  treatment 
may  be  furnished  to  a  minor  without 
parental  consent  and  what  information 
will  be  released  to  a  parent  upon 
request.  Specific  issues  to  be  addressed 
by  the  procedures  should  include  family 
plaiuiing  and  mental  health  and 
substance  abuse  services,  taking  into 
account  any  State  law  requirements 
with  respect  to  these  issues. 

In  §  438.324(d),  we  are  proposing  that 
the  State  agency  ensure  that  each  MCO 
establish  and  communicate  to  enroUees 
procedures  under  which  enroUees  can 
obtain  access  to  aU  records  and 


information  about  themselves.  The 
procedures  should  include  reasonable 
time  limits  for  providing  such  access, 
and  should  include  provision  for 
explaining  and  interpreting  the  records 
to  an  enrollee,  as  well  as  procedures  for 
identification  and  correction  of  errors 
found  by  enroUees  in  their  own  records. 

In  §  438.324(e),  we  propose  that  the 
State  agency  ensure  that  the  MCO's 
policies  regarding  use  and  disclosure  of 
enrollee  information  comply  with  all 
laws  governing  the  confidentiaUty  of  the 
information  they  bold. 

14.  Enrollment  and  DisenroUment 
(§438.326)  and  Grievance  Systems 
(§438.328) 

These  proposed  sections  require, 
consistent  with  section  1932(c)(l)(A)(ii) 
of  the  Act,  that  a  State  agency  include 
as  part  of  its  quality  strategy  ensuring 
compliance  with  the  enrollment 
requirements  in  proposed  §  438.326  and 
the  grievance  requirements  in  subpart  F. 

15.  Subcontractual  Relationships  and 
Delegation  (§  438.330) 

With  some  exceptions,  an  MCO  may, 
by  written  subcontract,  delegate  any 
activity  required  under  its  primary 
contract  with  the  State  agency. 
However,  an  MCO  entering  into  a 
contract  with  the  State  agency  remains 
entirely  accountable  to  the  State  agency 
for  the  performance  of  any  delegated 
function.  It  is  the  sole  responsibility  of 
the  MCO  to  ensure  that  the  delegated 
function(s]  is  performed  in  accordance 
with  applicable  contractual 
requirements. 

Subcontracts  that  delegate  (in  whole 
or  in  part)  functions  from  the  MCO 
should  clearly  indicate  what  function(s) 
has  been  delegated  and  if  functions  are 
only  partially  delegated,  which  entity 
retains  responsibility  for  each  function. 

The  MCO  should  document  that  it  has 
approved  its  subcontractors'  policies 
and  procedures  with  respect  to  the 
delegated  function.  In  addition,  the 
MCO  should  have  written  procedures 
for  monitoring  and  review  of  delegated 
activities.  Such  monitoring  should  be 
conducted  by  MCO  staff  who  are 
quaUfied  to  assess  the  delegated 
function(s). 

Finally,  these  provisions  are 
consistent  with  the  CBRR  as  they  relate 
to  consumer  choice  of  provider 
networks  that  are  adequate  to  serve  the 
needs  of  consumers.  In  particular,  these 
provisions  ensure  that  State  agencies, 
through  their  contracts  with  MCOs,  hold 
plans  accountable  for  the  availability 
and  adequacy  of  all  covered  services. 
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Measurement  and  Improvement 
Standards 

16.  Practice  Guidelines  (§438.336) 

In  order  to  achieve  greater  consistency 
across  public  and  private  sector  quality 
standards,  this  section  addresses  the 
need  for  each  MCO  to  use  practice 
guidelines  as  a  component  of  its  quality 
measurement  and  improvement 
activities.  The'science  of  quality 
measurement  (and  by  that,  the  ability  to 
improve  health  care  quality)  is 
dependent  upon  having  a  strong  base  of 
evidence  on  what  constitutes  effective 
health  care  (that  is  "evidenced-based" 
practice  guidelines).  The  critical 
importance  of  the  existence  and  use  of 
practice  guidelines  in  the  delivery  of 
quality  health  care  services  has  been 
widely  accepted  by  experts  in  health  , 
care  quality  measurement  and 
improvement.  The  President's  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry 
(Commission)  underscored  the 
importance  of  the  adoption  and  use  of 
clinical  practice  guidelines  in  its  report, 
"Quality  First:  Better  Health  Care  for  All 
Americans."  Thi*  report  stated  that, 

The  development  and  dissemination  of 
practice  guidelines  by  the  Federal 
government,  professional  associations  and 
health  plans  have  accelerated  during  the 
1990s.  The  benefits  of  practice  guidelines 
include  developing  an  evidenced-based 
consensus  of  the  best  practices  for  a 
particular  condition,  consolidating  disparate 
sources  of  infonnation  regarding  clinical 
effectiveness  and  outcomes,  and  preparing 
health  research  into  a  useable  format  for 
practitioners. 

The  National  Committee  for  Quality 
Assiu^nce's  (NCQA's)  standards  for  the 
accreditation  of  managed  care 
organizations  include  as  a  standard, 
"The  managed  care  organization  is 
accountable  for  adopting  and 
disseminating  practice  guidelines  for 
the  provision  of  acute  and  chronic  care 
services  that  are  relevant  to  its  enrolled 
membership."  NCQA's  standards  also 
include  more  detailed  requirements 
addressing  the  use  of  clinical  practice 
guidelines;  however,  we  chose  not  to 
include  those  details  in  this  proposed 
rule. 

17.  Quality  Assessment  and 
Performance  Improvement  Program 
(§438.340) 

Section  438.340(a)  requires  that  a 
State  agency  that  contracts  with  an  MCO 
require  the  MCO  to  have  an  ongoing 
quality  assessment  and  performance 
improvement  program  for  the  services  it 
furnishes  to  its  enroUees.  The  quality 
assessment  and  performance 
improvement  program  as  outlined  in 


this  section  of  the  rule  incorporates  and 
expands  upon  the  quality  assurance 
activities  currently  required  of  MCOs 
under  §  434.34,  with  one  exception. 
Section  434.34(a)  requires  that  an 
HMO's  internal  quality  assurance 
system  be  consistent  with  the  utilization 
control  requirements  of  part  456. 
Because  incentives  to  reduce 
unnecessary  services  are  inherent  to  a 
risk  capitation  system  of  payment,  we 
believe  the  application  of  utilization 
control  requirements  as  prescriptive  as 
those  of  part  456  to  MCOs  is 
unwarranted,  and  we  will  not  require 
compliance  with  these  requirements; 
rather,  we  believe  it  is  appropriate  to 
hold  them  to  the  same  general 
requirements  that  must  be  met  by 
organizations  that  contract  with 
Medicare  under  the  M+C  program. 
These  requirements  are:  that  the  MCO, 
in  processing  requests  for  initial  or 
continued  authorization  of  services, 
follow  written  policies  and  procedures 
that  reflect  current  standards  of  medical 
practice;  and,  that  the  MCO  have  in 
effect  mechanisms  to  detect  both 
underutilization  and  overutilization  of 
services.  The  former  requirement  is 
found  in  §438.310  ("Coverage  and 
authorization  of  services"),  and  the 
latter  is  found  in  §  438.340(b). 

Section  438.340(b)  specifies  the  basic 
elements  of  an  acceptable  quality 
assessment  and  performance 
improvement  program  for  MCOs.  The 
rule  takes  a  two-tiered  approach  to 
ensuring  quality:  First,  the  MCO  must 
achieve  minimum  performance  levels 
on  standardized  quality  measures. 
Second,  the  MCO  must  conduct 
performance  improvement  projects. 

a.  Minimum  Performance  Levels. 
Section  438.340(c)  elaborates  on 
§  438.340(b)(1)  by  requiring  that  the 
MCO  measure  its  performance,  using 
standard  measures  required  by  the  State 
agency;  report  its  performance  to  the 
State  agency;  and  achieve  any  minimum 
performance  levels  that  the  State  agency 
establishes  on  those  standard  measures. 

The  rule  permits  the  standard 
measures  to  be  specified  in  uniform  data 
collection  and  reporting  instruments 
required  by  the  State  agency.  As  was 
noted  earlier,  some  State  agencies  have 
already  begun  requiring  reporting  of 
standardized  quality  measurement  data 
through  instruments  such  as  HEDIS. 
The  rule  does  not  specify  the  particular 
measures  for  which  reporting  will  be 
required.  The  State  agency  will  be 
expected  to  identify  required  measures 
as  part  of  its  MCO  contract 
specifications. 

There  are  two  key  reasons  for  making 
performance  measurements  and 
minimum  performance  levels  a  part  of 


the  contracting  process.  First,  it  will 
give  the  State  agency  the  flexibility 
needed  to  respond  to  new  developments 
in  the  state  of  the  art  of  quality 
measurement  and  improving 
performance  levels.  Second,  when 
necessary,  it  will  allow  the  State  to 
focus  on  measures  that  are  appropriate 
for  a  specific  MCO  so  that  the  measiures 
will  reflect  the  characteristics  and  needs 
of  the  MCO's  enrolled  population  and 
take  into  accoimt  its  past  performance. 

In  establishing  minimum  performance 
levels,  the  State  agency  should  ensure 
that  the  targets  are  achievable, 
meaningful,  and  equitable.  The  State 
agency  must  consider  historical  plan 
and  fee-for-service  Medicaid 
performance  data  and  trends.  Other 
criteria  that  should  guide  the  selection 
of  measures  for  which  minimum 
performance  levels  would  be 
established,  include  their  significance 
for  the  health  of  the  MCO's  enrolled 
population  and  the  likelihood  that  they 
fairly  reflect  the  MCO's  performance. 

The  State  agency  must  establish  the 
minimum  performance  levels 
prospectively  upon  contract  initiation 
and  renewal,  so  that  the  MCO  will  have 
the  entire  contract  year  in  which  to  take 
action  to  meet  them.  By  the  end  of  the 
contract  year,  the  MCO  must  meet  the 
minimum  performance  levels.  Often,  the 
next  contract  year  will  already  have 
begim  by  the  time  the  State  agency 
learns  whether  the  MCO  has  met  the 
minimum  performance  levels 
established  for  the  previous  year. 
However,  the  rule  guarantees  the  State 
agency  the  right  to  non-renew  the 
MCO's  contract  in  the  year  that  the  State 
agency  determines  that  the  MCO  failed 
to  meet  the  minimum  performance 
levels,  even  if  the  failure  itself  was  in 
the  prior  contract  year. 

The  strategy  of  relying  on 
performance  measurement  and 
performance  levels  to  assess  and 
improve  quality  is  heavily  dependent  on 
the  validity  of  the  data  collected  and 
reported  by  plans.  For  that  reason, 
§  438.342  requires  that  each  MCO, 
whatever  the  design  of  its  particular 
information  system,  ensure  the 
completeness  and  accuracy  of  the  data 
it  compiles  for  external  reporting  or  for 
use  in  its  own  quality  improvement 
efforts.  However,  the  rule  does  not 
impose  uniform  requirements  for  MCOs* 
data  systems;  for  example,  it  does  not 
require  automated  patient  records. 

0.  Performance  Improvement  Projects. 
Section  438.340(d)  elaborates  on 
paragraph  §  438.340(b)(2)  by  requiring 
that  an  MCO's  performance 
improvement  projects  focus  on  specified 
areas  of  clinical  and  non-clinical 
services.  It  also  requires  the  State 
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agency  to  set  contractual  obligations  for 
the  number  and  distribution  of  these 
projects  among  the  specified  areas.  In 
addition,  it  authorizes  the  State  agency 
to  direct  an  MCO  to  undertake  specific 
perfoimance  improvement  projects  as 
the  State  agency  determines 
appropriate. 

Section  438.340(d)(1)  describes  the 
components  of  performance 
improvement  projects.  All  projects  must 
involve  measuring  performance, 
implementing  system  interventions, 
evaluating  the  effectiveness  of  the 
interventions,  and  planning  for 
sustained  or  increased  improvement. 

Section  438.340(d)(2)  requires  that 
projects  address  the  entire  population  to 
which  the  performance  measure  is 
relevant.  After  a  topic  has  been  selected, 
the  MCO  must  ensure  that  its 
measurement  and  improvement  efforts 
are  system-wide.  Each  project  must,  to 
the  extent  feasible,  reach  all  enroUees 
and  providers  in  its  network  who  are 
involved  in  the  aspect  of  care  or  services 
to  be  studied.  This  does  not  mean  that 
MCOs  must  review  the  performance  of 
each  and  every  provider  who  furnishes 
the  services  that  are  the  subject  of  the 
project,  or  that  it  must  survey  every 
affected  enroUee.  Sampling  is 
acceptable  so  long  as  the  MCO  ensures 
that  its  samples  are  genuinely  random. 
The  MCO  could  do  so  by  showing,  for 
example,  that: 

•  Each  relevant  provider  and  enrollee 
has  an  equal  chance  of  being  selected; 
no  provider  or  enrollee  is  systematically 
excluded  from  the  sampling; 

•  Each  provider  serving  a  given 
number  of  enroUees  has  the  same 
probability  of  being  selected  as  any 
other  provider  serving  the  same  number 
of  enroUees;  and 

•  Providers  and.  enroUees  who  were 
not  included  in  the  sample  for  the 
baseline  measiuement  have  the  same 
chance  for  being  selected  for  the  follow- 
up  measurement  as  providers  and 
enroUees  who  were  included  in  the 
baseline. 

Section  438.340(d)(3)  requires  the 
State  agency  to  establish  contractual 
obligations  for  the  number  and 
distribution  of  projects  among  the 
specified  clinical  and  non-clinical  areas. 

Section  438.340(d)(4)  specifies  certain 
focus  areas  of  clinical  care  that  must  be 
addressed  by  the  MCO  for  the  full 
spectrum  of  populations  enrolled  imder 
the  contract.  These  minimum  focus 
areas  address:  preventive  care,  care  of 
chronic  and  acute  conditions,  high- 
volume  and  high-risk  conditions,  and 
continuity  and  coordination  of  care. 

Section  438.340(d)(5)  specifies  certain 
non-chnical  focus  areas  to  be  addressed 
by  performance  improvement  projects: 


appeals,  grievances,  and  complaints; 
and,  access  to  and  availability  of 
services.  Additional  non-clinical  focus 
areas  the  State  agency  may  consider 
requiring  throu^  contract  include: 
denials  of  authorization  or  payment  for 
services  and  cultural  competence. 
Cultural  competency  means  the 
development  and  provision  of  systems 
of  care  for  diverse  populations,  and  a 
demonstrated  awareness  and  integration 
of:  health  related  beliefs  and  cultural 
values,  disease  incidence  and 
prevalence,  and  appropriate 
management  and  prevention  of  disease. 
The  period  of  time  that  an  MCO  will  be 
given  to  undertake  projects  in  all  of  the 
required  focus  areas  will  be  established 
in  contract. 

Within  each  clinical  and  nonclinical 
focus  area,  the  State  agency  should  give 
an  organization  considerable  freedom  to 
select  its  own  particular  topics  for 
measurement  and  improvement,  so  that 
it  can  conduct  projects  relating  to 
aspects  of  care  and  services  that  are 
significant  for  its  own  population.  In 
this  way,  the  State  agency  can  achieve 
a  balance  between  encouraging 
flexibility  and  iimovation  and  ensuring 
that  every  MCO  conducts  meaningful 
projects  over  a  broad  spectnun  of  care 
and  services.  Additional  mechanisms  to 
ensure  that  MCOs  conduct  meaningful 
projects  are  established  in 
§  438.340(d)(6).  The  first  is  the  authority 
for  the  State  agency  to  require  that  an 
individual  MCO  conduct  particular 
performance  improvement  projects  that 
are  specific  to  the  MCO.  This  would  be 
necessary  when  the  MCO  demonstrates 
significantly  weaker  performance  in  a 
particular  area  than  its  counterparts. 
The  second  is  the'bption  for  the  State 
agency  to  require  that  all  of  its  MCOs 
participate  annually  in  at  least  one 
statewide  performance  improvement 
project.  In  such  a  statewide  performance 
improvement  project,  the  State  agency 
would  be  responsible  for  identifying  an 
aspect  of  care  that  is  of  high  priority, 
and  for  specifying  the  quality  indicators 
(which  will  be  discussed  below)  that  its 
MCOs  must  use  in  assessing  the  success 
of  their  efforts  to  improve  their 
performance  in  the  aspect  of  care  the 
State  agency  has  identified. 

In  general,  we  believe  that  a  cUnical 
or  non-clinical  topic  selected  for  study 
should  affect  a  substeuitial  portion  of  the 
MCO's  Medicaid  enroUees  (or  a 
specified  subpopulation  of  enroUees) 
and  have  a  potentiaUy  significant 
impact  on  enrollee  health,  functional 
status,  or  satisfaction.  There  may  be 
instances  in  which  less  frequent 
conditions  or  services  warrant  study,  as 
when  data  show  a  pattern  of  unexpected 
adverse  outcomes.  However,  the 


prevalence  of  a  condition  or  volume  of 
services  involved  should  be  sufficient  to 
permit  meaningful  study. 

A  project  topic  may  be  suggested  by 
patterns  of  inappropriate  utilization — 
for  example,  frequent  use  of  the 
emergency  room  by  enroUees  with  a 
specific  diagnosis.  However,  the  project 
should  be  clearly  focused  on  identifying 
and  correcting  deficiencies  in  care  or 
services  that  might  have  led  to  this 
pattern,  such  as  inadequate  access  to 
primary  care,  rather  than  on  utilization 
and  cost  issues  alone.  This  is  not  'to  say 
that  the  MCO  may  not  make  efforts  to 
address  overutilization,  but  only  that 
such  efforts  might  not  be  considered 
projects  for  the  purpose  of  assessing 
compliance  with  this  rule,  unless  the 
primary  objective  is  to  improve  health 
outcomes.  Thus,  it  would  be  acceptable 
for  a  project  to  focus  on  patterns  of 
overutilization  that  present  a  clear 
threat  to  health  or  functional  status,  for 
example,  a  high  risk  of  iatrogenic 
problems  or  other  adverse  outcomes. 

Because  the  achievement  of 
demonstrable  improvement  is  a  central 
criterion  in  the  evaluation  of  projects, 
they  should  necessarily  focus  on  areas 
in  which  meaningful  improvement  can 
be  achieved  through  system 
interventions  by  the  MCO.  It  will 
therefore  generally  be  advisable  for  the 
MCO  to  avoid  projects  that  focus  on 
clinical  areas  in  which  outcomes  are 
largely  dictated  by  factors  that  are 
unlikely  to  be  influenced  by  delivery 
system  changes.  Most  MCOs  are  likely 
to  give  priority  to  areas  in  which  there 
is  significant  variation  in  practice  and 
resulting  outcomes  within  the  MCO,  or 
in  which  the  MCO's  performance  as  a 
whole  falls  below  acceptable 
benchmarks  or  norms. 

It  is  recognized  that  the  requirement 
for  demonstrable  improvement  creates 
incentives  for  MCOs  to  focus  all  of  their 
projects  on  aspects  of  care  in  which 
rapid  and  measurable  improvement  is 
possible  through  simple  interventions.  It 
is  not  the  intention  of  this  rule  to 
discourage  MCOs  from  undertaking 
more  complex  projects  or  innovative 
projects  that  have  a  high  risk  of  failure 
but  that  offer  some  offsetting  potential 
for  making  a  significant  difference  in  the 
health  or  hinctional  status  of  enroUees. 
MCOs  considering  such  projects  should 
avail  themselves  of  the  opportunity  to 
work  in  consultation  with  the  State^^ 
agency  to  develop  long-range  goals  for 
projects  and  set  agreed-upon  criteria  for 
evaluation  of  the  MCO's  progress  in 
implementing  its  project. 

section  438.340(d)(7)  requires  that  the 
MCO  assess  its  performance  for  each 
project  using  one  or  more  quaUty 
indicators,  and  the  paragraph 
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establishes  criteria  for  selecting 
indicators.  The  rule  requires  that  the 
quality  indicators  measure  outcomes 
such  as  changes  in  health  status, 
hjnctional  status,  and  enrollee 
satisfaction,  or  valid  proxies  of  these 
outcomes.  We  recognize  that  relatively 
few  standardized  performance  measures 
actually  address  outcomes.  Even  when 
outcome  measures  are  available,  their 
utility  as  quality  indicators  for  projects 
may  be  limited  because  outcomes  are 
substantially  affected  by  factors  outside 
the  MCO's  control.  In  other  instances 
improvement  is  possible,  but  the 
resources  and  sophistication  needed  to 
analyze  the  complex  factors  involved  in 
the  outcome  and  develop  meaningful 
interventions  might  be  beyond  the  reach 
of  many  MCOs. 

Therefore,  the  rule  does  not  require 
that  quality  indicators  be  outcome 
measures.  Process  measures  are 
acceptable  so  long  as  the  MCO  can  show 
that  they  are  valid  proxies,  that  is,  there 
is  strong  clinical  evidence  that  the 
process  being  measured  is  meaningfully 
associated  with  outcomes.  To  the  extent 
possible,  this  determination  should  be 
based  on  published  guidelines  that 
support  the  association  and  that  cite 
evidence  from  randomized  clinical 
trials,  case  control  studies,  or  cohort 
studies.  An  MCO  may  furnish  its  own 
similar  evidence  of  association  between 
a  process  and  an  outcome  so  long  as  this 
association  is  not  actually  contradicted 
by  a  published  guideline.  Although 
published  evidence  is  generally 
required,  there  may  be  certain  areas  of 
practice  for  which  empirical  evidence  of 
process  or  outcome  linkage  is  limited. 
At  a  minimum,  the  MCO  should  be  able 
to  demonstrate  that  there  is  a  consensus 
among  relevant  practitioners  as  to  the 
importance  of  a  given  process.  We 
encourage  State  agencies  to  consider 
using  HEDIS  as  a  standardized  tool  for 
performance  reporting. 

While  MCOs  must  consider  enrollee 
satisfaction  as  an  important  aspect  of 
care,  improvement  in  satisfaction 
should  not  be  the  sole  demonstrable 
outcome  of  a  project  in  any  clinical 
focus  area.  Some  improvement  in  health 
or  functional  status  should  also  be 
measured.  (Note  that  this  measurement 
can  rely  on  enrollee  surveys  that 
address  topics  in  addition  to 
satisfaction.  For  example,  self-reported 
health  status  may  be  an  acceptable 
indicator;  reduction  in  school  absence 
could  be  used  as  an  indicator  of 
functional  status  in  children.)  For 
projects  in  the  non-clinical  areas,  use  of 
health  or  functional  status  indicators  is 
generally  preferred,  particularly  for 
projects  addressing  access  and 
availability.  However,  there  may  be . 


some  non-clinical  projects  for  which 
enrollee  satisfaction  indicators  alone  are 
sufficient.  We  would  encourage  State 
agencies  and  plans  to  use  the  CAHPS 
instrument  when  surveying  enrollee 
satisfaction  and  experiences  with  care. 

Section  438.340(d)(8)  requires  that  the 
MCO's  assessment  of  its  performance  on 
the  selected  indicators  be  based  on 
systematic,  ongoing  collection,  and 
analysis  of  valid  and  reliable  data.  We 
expect  that  data  will  most  commonly  be 
derived  fi'om  administrative  data 
generated  by  the  MCO's  health 
information  system  or  from  review  of 
medical  records.  (In  assessing  non- 
clinical services,  other  sources  such  as 
enrollee  or  provider  surveys  may  be 
appropriate.)  When  data  are  derived 
from  the  health  information  system, 
their  reliability  is  obviously  a  function 
of  the  general  reliability  of  the  system. 
By  contrast,  when  data  are  derived  from 
direct  review  of  medical  records  or 
other  primary  source  documents,  steps 
must  be  taken  to  ensure  that  the  data  are 
uniformly  extracted  and  recorded. 
Appropriately  qualified  personnel 
should  be  used;  this  will  vary  with  the 
nature  of  the  data  being  collected  and 
the  degree  of  professional  judgment 
required.  There  should  be  clear 
guidelines  or  protocols  for  obtaining 
and  entering  the  data;  this  is  especially 
important  if  multiple  reviewers  are  used 
or  if  data  are  collected  by  multiple 
subcontractors.  Inter-reviewer  reliability 
should  be  assured  through,  for  example, 
repeat  reviews  of  a  sample  of  records. 

Section  438.340(d)(9)  requires  that  the 
MCO's  interventions  result  in 
improvement  that  is  significant  and 
sustained  over  time.  The  State  agency 
might  choose  to  consider  judging 
improvement  to  be  significant  when  the 
MCO  either  (1)  achieves  a  benchmark 
level  of  performance  that  is  defined  in 
advance  by  the  State  agency;  or  (2) 
achieves  a  reduction  specified  by  the 
State  agency  in  the  percentage  of 
enroUees  who  do  not  achieve  the 
outcome  defined  by  the  indicator.  The 
State  agency  might  choose  to  consider 
requiring  a  10  percent  reduction  in 
adverse  outcomes.  An  MCO  would  meet 
this  requirement  if,  for  example,  its 
child  immunization  rate  is  80  percent  in 
the  baseline  and  increases  to  82  percent, 
because  the  percentage  of  children  not 
immunized  has  dropped  from  20 
percent  to  18  percent.'a  10  percent 
reduction.  An  MCO  whose  baseline  rate 
is  60  percent  would  have  to  reach  64 
percent — a  reduction  in  non-immunized 
children  from  40  percent  to  36  percent. 
(Note  that,  to  ensure  uniform 
computation  of  improvement  across 
indicators,  all  indicators  must  first  be 
stated  in  the  form  of  a  positive  outcome, 


and  improvement  measured  as  a 
reduction  in  its  inverse.) 

We  suggest  that  the  State  agency 
require  a  10  percent  reduction  in 
adverse  outcomes  for  several  reasons. 
First,  the  use  of  a  constant  percentage 
reflects  the  likelihood  that  change  is 
harder  to  achieve  when  a  MCO's 
baseline  performance  is  already 
superior.  Thus,  the  MCO  with  an  80 
percent  immunization  rate  is  only 
expected  to  achieve  a  2  percent 
improvement,  while  the  MCO  with  a  60 
percent  rate  must  achieve  a  4  percent 
improvement.  Second,  the  10  percent 
level  is  consistent  with  results  HCFA 
has  observed  in  successful  improvement 
projects  sponsored  by  the  agency. 

Note  that  improvement  in  an 
indicator  is  not  necessarily  the  same  as 
improvement  in  the  health  or  functional 
status  of  enroUees.  For  example,  the 
"health  of  seniors"  indicator  under 
HEDIS  3.0(c)  will  track,  over  time, 
changes  in  the  functional  status  of 
elderly  enroUees.  Each  enroUee's 
functional  status  may  remain  stable  or 
actually  decline.  However,  an  MCO 
would  demonstrate  improvement  on  the 
indicator  if  it  slowed  the  rate  of  decline, 
whether  or  not  it  actually  improved 
enroUees'  functional  status.  The  State 
agency  might  choose  to  consider  judging 
improvement  to  be  sustained  when  the 
MCO  demonstrates  through  continued 
measurement  that  its  performance  gains 
have  endured  for  at  least  one  year. 

We  recognize  that  many  MCOs  still 
have  limited  experience  in  conducting 
well-designed  performance 
improvement  projects,  and  that  any 
given  project  may  take  some  time  to 
produce  measurable  improvement. 
Therefore,  we  encourage  the  State 
agency  to  incorporate  into  the  contract 
process  a  gradual  phase-in  of  the 
number  of  focus  areas  for  which 
improvement  must  be  demonstrated. 
State  agencies  and  plans  desiring  further 
technical  instructions  in  designing 
quality  improvement  projects  are  - 
directed  to  the  NCOA  publication, 
"Health  Care  Quality  Improvement 
Studies  in  Managed  Care  Settings — 
Design  and  Assessment"  developed 
under  HCFA  contract  #HCFA-92-1279. 

Section  438.340(d)(10)  requires  the 
MCO  to  report  the  status  and  results  of 
each  project  to  the  State  agency  as 
requested. 

c.  Program  review  by  the  State  agency. 
Section  438.340(e)  requires  that  the 
State  agency  review,  at  least  annually, 
the  impact  and  effectiveness  of  the 
MCO's  quality  assessment  and 
performance  improvement  program.  The 
review  must  include  the  MCO's 
performance  on  the  standard  measures 
on  which  the  MCO  is  required  to  report, 
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and  the  results  of  the  MCO's 
performance  improvement  projects. 

In  addition,  §  438.340(e)  authorizes 
the  State  agency  to  require  that  the  MCO 
have  in  effect  a  process  for  its  own 
evaluation  of  the  impact  and 
effectiveness  of  its  quality  assessment 
and  performance  improvement  program. 
The  State  agency  might  choose  to  direct 
the  MCO  to  consider  whether  the 
activities  in  its  work  plan  are  being 
completed  on  a  timely  basis  or  whether 
commitment  of  additional  resources  is 
necessary.  The  State  agency  might 
choose  to  require  that  the  MCO's 
evaluation  include  recommendations  for 
needed  changes  in  program  strategy  or 
administration,  and  that  these 
recommendations  be  forwarded  to  and 
considered  by  the  policy  making  body 
of  the  MCO. 

18.  Health  Information  Systems 
(§438.342) 

Section  1932(c)(l)(iii)  of  the  Act 
requires  State  agencies  that  contract 
with  Medicaid  managed  care 
organizations  to  develop  a  State  quality 
assessment  and  improvement  strategy 
that  includes  procedures  for  monitoring 
and  evaluating  the  quality  and 
appropriateness  of  care  and  services  to 
enrollees  that  reflect  the  full  spectrum 
of  populations  enrolled  under  the 
contract  and  that  includes  requirements 
for  provision  of  quality  assurance  data 
to  the  State  agency  by  MCOs  using  the 
data  and  information  set  that  the    ' 
Secretary  has  specified  for  use  imder 
Part  C  of  Title  XVni  or  such  alternative 
data  as  the  Secretary  approves,  in 
consultation  with  the  State  agency. 

In  §  438.342,  we  are  proposing  that 
the  State  agency  ensure  through  its 
contracts  with  MCOs  that  each  MCO  be 
required  to  maintain  a  health 
information  system  that  collects, 
analyzes,  integrates,  and  reports  data 
that  can  achieve  the  objectives  of  this 
part.  We  would  expect  the  State  agency 
to  work  with  plans,  providers,  and 
others  in  developing  its  requirements 
and  that  the  requirements  will  reflect 
the  differing  capabilities  and  structures 
of  different  kinds  of  plans.  Every  MCO 
should  be  able  to  collect  and  integrate 
data  from  all  components  of  its  network, 
in  order  to  develop  a  comprehensive 
picture  of  enrollee  needs  and 
utilization.  Each  MCO  should  be  able  to 
use  these  data  in  its  quality  assessment 
and  performance  improvement  program, 
as  well  as  in  other  management 
activities.  Under  proposed  paragraph 
§  438.342(a),  we  provide  that  the  system 
should  provide  information  on  areas 
including,  but  not  limited  to,  utilization, 
grievances,  disenroUments  and 
solvency. 


In  §  438.342(b)(1),  we  are  proposing 
that  the  State  agency  ensure  through  its 
contracts  with  MCOs  that  each  MCO  be 
required  to  collect  data  on  enrollee  and 
provider  characteristics  as  specified  by 
the  State  agency,  and  on  plan  services 
furnished  to  enrollees  through  an 
encounter  data  system  or  such  other 
methods  as  may  be  specified  by  the 
State  agency.  Although  an  encounter 
data  system  may  be  the  most  efficient 
means  of  meeting  the  requirements  of 
this  standard,  the  organization  may  use 
any  methods  or  procedures  for  data 
collection,  so  long  as  it  can  demonstrate 
that  its  system  achieves  the  objectives  of 
this  standard. 

In  §  438.432(b)(2),  we  are  proposing 
that  the  State  agency  ensure  through  its 
contracts  with  MCOs  that  each  MCO  be 
required  to  ensure  that  data  received 
from  providers  are  accurate  and 
complete  by  verifying  the  accuracy  and 
timeliness  of  reported  data,  screening 
the  data  for  completeness,  logic,  and 
consistency,  and  by  collecting  service 
information  in  standardized  formats  to 
the  extent  feasible  and  appropriate. 
Each  organization  must  have  an  ongoing 
process  for  ensuring  the  reliability  of  the 
data,  whether  compiled  in  its  own 
facilities  or  reported  by  outside 
contractors.  It  must  have  a  system  for 
comparing  reported  data  to  a  sample  of 
medical  records  to  verify  the  accuracy 
and  timeliness  of  reporting  or 
transmission.  It  must  have  mechanisms 
to  ensure  that  reported  data  contain  all 
data  elements  required  by  the 
organization's  standards.  Standard 
formats  are  needed  to  ensure  that  data 
elements  are  reported  uniformly  by  all 
providers,  and  that  reports  from 
multiple  sources  are  comparable  and 
can  be  reliably  mereed. 

In  §  438.342(b)(3),  we  are  proposing 
that  the  State  agency  through  its 
contracts  with  MCOs  require  that  each 
MCO  make  available  all  collected  data 
upon  request  to  the  State  agency  and 
HCFA.  The  BBA  includes  significant 
new  requirements  for  State  agencies  and 
for  plans.  We  are  cognizant  of  the 
immediate  need  of  State  agencies  and 
plans  to  modify  and  test  existing 
systems  to  ensure  no  disruption  at  the 
millennium  and  that  this  additional 
burden  could  jeopardize  the  success  of 
those  efforts.  One  area  in  particular  is 
that  some  State  agencies  may  need  to 
develop  or  modify  systems  to  meet  the 
requirements  in  subpart  E  to  establish 
an  information  system  that  will  support 
initial  and  ongoing  operation  and 
review  of  the  State's  quality  strategy. 
Similarly,  we  are  aware  that  plans  may 
be  required  to  develop  or  modify 
information  systems  to  meet 
requirements  in  their  States.  We 


encourage  State  agencies  to  remain 
cognizant  of  plans'  need  to  modify  and 
test  their  systems  for  millennium 
compliance  and  the  possible  and  burden 
that  this  could  create.  Specifically,  we 
invite  comment  on  the  following  areas. 

•  What  type  of  system  changes  do 
State  agencies  envision  necessary  for 
implementation  of  this  proposed  rule? 

•  How  long  do  State  agencies 
envision  these  system  changes  to  take 
and  what  is  an  estimate  of  the  cost 
associated  with  such  changes? 

•  What  other  systems  are  likely  to  be 
affected  by  these  changes? 

•  What  type  of  system  changes  do 
plans  envision  necessary  in 
implementing  the  BBA  requirements 
and  this  proposed  rule? 

•  Will  efforts  to  achieve  millenniimi 
compliance  affect  plans'  ability  to  make 
any  necessary  systems  changes? 

E.  Grievance  Systems  (Subpart  F) 

Section  4704(a)  of  the  BBA  added 
section  1932(b)(4)  to  the  Act  to  require 
MCOs  to  establish  internal  grievance 
procedures  ensuring  that  Medicaid 
managed  care  enrollees  may  challenge 
denials  of  coverage  of  medical 
assistance  or  payment  for  medical 
assistance  imder  managed  care 
contracts. 

In  this  subpart,  we  propose 
regulations  that  lay  out  the  required 
elements  of  this  grievance  system: 
describing  what  constitutes  a  notice 
(that  is,  the  first  step  in  the  grievance 
system);  how  to  handle  complaints  and 
grievances  after  they  are  in  the  system; 
how  to  resolve  grievances;  and  how  to 
notify  enrollees  of  the  resolution.  We 
then  propose  to  address  grievances  that 
require  expedited  resolution  (that  is, 
describing  how  special  situations  must 
be  handled).  Next,  we  propose  to 
require  that  MCOs  clearly  and  fully 
inform  enrollees  of  the  entire  system  so 
that  they  are  aware  of  it  and  how  to  use 
it.  When  MCOs  inform  enrollees, 
materials  should  be  understandable  to 
enrollees  at  a  fourth  to  fifth  grade 
reading  level,  or  at  another  level 
established  by  the  State  agency  that 
adequately  reflects  the  enrollee 
population.  In  addition,  any  materials 
should  be  in  prevalent  languages  spoken 
by  the  populations  in  the  geographic 
area  in  order  to  facilitate  enrollee 
imderstanding.  Finally,  we  include 
proposed  requirements  relating  to 
record  keeping,  monitoring,  and 
consequences  of  noncompliance.  We 
propose  to  require  effective  record 
keeping  (while  ensuring 
confidentiality),  sensible  monitoring  of 
the  whole  system  (to  keep  it  working 
well),  and  compliance  with  this  subpart. 
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This  proposed  regulation  also  would 
explicitly  reflect  in  regulations  HCFA's 
longstanding  policy  that  managed  care 
enrollees  are  entitled  to  a  hearing  in  the 
State  fair  hearing  process  provided  for 
under  subpart  E  of  part  431,  if  they  are 
denied  benefits  by  their  MCO.  These  fair 
hearing  regulations  have  never  been 
amended  to  reflect  the  fact  that  a 
substantial  proportion  of  Medicaid 
beneflciaries  are  enrolled  in  managed 
care.  We  also  make  clear  that  the 
requirement  for  an  internal  grievance 
process  does  not  substitute  for  a  right  to 
a  State  fair  hearing.  We  are  specifically 
requesting  comments  on  the  interaction 
of  the  proposed  provisions  of  subpart  F, 
set  forth  in  this  proposed  rule,  which 
address  MCOs'  internal  grievance 
systems,  and  the  existing  regulations 
regarding  the  Medicaid  State  fair 
hearing  process  (in  subpart  E  of  part 
431).  Several  issues  were  raised  during 
the  development  of  this  proposed 
regulation  concerning  whether  the 
timeframes  specified  in  the  current  fair 
hearing  regulations  are  adequate  for 
managed  care,  specifically  for  the  timely 
consideration  of  prior  approvals  and  for 
grievances  that  involve  access  to 
services.  We  especially  invite  public 
comment  on  the  following  issues: 

•  The  adequacy  of  the  length  of  time 
specified  in  the  current  fair  hearing 
regulation  for  review  of  MCO  denials  of 
services,  particularly  in  circumstances 
warranting  expedited  action; 

•  The  need  to  classify  and 
differentially  process  at  the  fair  hearing 
level  different  types  of  denials  such  as 
pre-service  denials,  service  denials 
involving  continuation  of  benefits,  and 
denials  of  payment  for  services  that 
have  already  been  received; 

•  The  inclusion  an  expedited  appeals 
process  as  well  as  of  a  medical  exigency 
standard  consistent  with  the  M+G 
regulations  in  §422.590; 

•  Addressing  grievances  arising  from 
primary  care  case  manager  services 
(particularly  denial  of  prior  approval)  in 
the  State  fair  hearing  regulation;  and 

•  Automatic  referral  of  some  or  all 
kinds  of  MCO  denials  to  the  fair  hearing 
process. 

Based  on  comments  we  receive  on 
these  issues,  we  may  revise  the  fair 
'  hearing  regulation  as  it  pertains  to 
managed  care  in  the  final  regulation. 

We  considered  several  sources  in 
developing  this  proposed  regulation 
including:  Negotiating  the  New  Health 
System,  a  nationwide  study  of  Medicaid 
Managed  Care  Contracts  developed  by 
the  Center  for  Health  Policy  Research  at 
the  George  Washington  University 
Medical  Center,  which  reviewed  and 
analyzed  54  separate  Medicaid  managed 
care  contracts:  the  current  1915(b)  and 


1115  waiver  programs,  specifically  the 
State  experiences  of  Iowa,  Kansas, 
Kentucky,  Minnesota,  Missouri, 
Nebraska,  North  Carolina,  Ohio, 
Pennsylvania,  and  Tennessee;  the 
Quality  Improvement  System  for 
Managed  Care  (QISMC);  the  Consumer 
Bill  of  Rights;  the  Medicare-t-Choice 
regulations;  and  comments  received  at 
public  forums  from  members  of  the 
American  Public  Human  Services 
Association  (APHSA)  and  beneficiary 
advocates. 

1.  Statutory  Basis  and  Definitions 
(§438.400) 

In  §  438.400(a),  we  set  forth  the 
statutory  basis  for  the  regulations  in 
subpart  F.  In  addition  to  section 
1932(b)(4)  of  the  Act,  which  requires 
MCOs  to  have  an  internal  grievance 
system,  these  regulations  are  also  based 
on  section  1902(a)(4)  of  the  Act,  which 
authorizes  HCFA  to  provide  for 
necessary  and  proper  methods  of 
administration,  and  section  1902(a)(3)  of 
the  Act,  which  requires  that  Medicaid 
beneficiaries  have  the  right  to  a  fair 
hearing  when  denied  Medicaid  benefits. 

Terms  used  in  the  proposed 
regulations  in  this  subpart  are  defined 
in  §  438.400(b).  We  acknowledge  that 
terminology  used  in  describing 
grievance  and  appeal  processes  differs 
greatly  from  State  to  State  and  program 
to  program.  We  believe,  however,  that  it 
is  necessary  to  define  such  terms  as 
"complaint"  and  "grievance"  that  are 
critical  to  the  grievance  system  to 
ensure  a  basic  level  of  consistency  in 
State  and  MCO  practice  and  beneficiary 
protection. 

In  developing  definitions  for 
"compliant"  and  "grievance",  we 
consulted  with  beneficiary  advocacy 
groups  and  reviewed  definitions  find 
concepts  used  by  State  agencies,  as  well 
as  those  reflected  in  the  CBRR,  various 
model  grievance  acts  and  other  sources. 
We  were  interested  in  reflecting  that, 
fi-om  the  beneficiary's  perspective,  many 
disputes  that  are  ultimately  appealed 
arise  in  the  context  of  broader 
expressions  of  confusion  or 
dissatisfaction.  This  approach  imderlies 
the  process  and  consumer  assistance 
requirements  of  this  subpart. 

We  therefore  elected  to  define 
"complaint"  as  broadly  as  possible,  as 
any  oral  or  wrritten  communication, 
made  by  or  on  behalf  of  an  enrollee 
expressing  dissatisfaction  with  any 
aspect  of  an  MCO's  or  provider's 
operations,  activities  or  behavior, 
regardless  of  whether  remedial  action  is 
sought.  We  defined  "grievances"  as 
written  communications  explicitly 
addressing  dissatisfaction  with  the 
following:  the  availability,  delivery,  or 


quality;  payment,  treatment,  or 
reimbursement  of  claims  for  services;  or 
issues  unresolved  through  the 
complaint  process.  Our  proposed 
definition  of  grievance  is  consistent 
with  the  definition  used  by  the  National 
Association  of  Insurance  Commissioners 
(NAIC)  in  its  1996  version  of  the  "Model 
Grievance  Act",  which  we  believe  is 
among  the  most  comprehensive  and 
widely-used  definitions  of  the  term. 

As  discussed  further  under  §438.402, 
each  MCO  must  provide  for  a  grievance 
system  that  consists  of  a  complaint 
process,  a  grievance  process  and  a  link 
to  the  fair  hearing  process.  The 
complaint  process  would  address  those 
communications  that  are  not  grievances. 
Examples  of  topics  that  would  likely  be 
addressed  as  complaints  in  this  process 
would  include  such  issues  as  waiting 
times,  operating  hours,  demeanor  of 
health  care  personnel  and  the  adequacy 
of  facilities.  We  believe  this  use  of 
complaints  is  consistent  with  the  use  of 
the  term  in  most  State  Medicaid 
programs.  (It  should  be  noted,  however, 
that  Medicare  and  Medicaid  use 
different  terms  for  similar  concepts. 
Under  the  M+C  reguation  (like  earlier 
Medicare  HMO  regulations),  this 
grievance  definition  most  closely 
resembles  Medicare's  definition  of  a 
"reconsideration  request." 

In  addition  to  the  terms  we  defined  in 
the  proposed  rule,  many  terms  are  being 
used  in  practice;  however,  we  chose  not 
to  include  them  in  the  proposed  rule 
either  because  we  did  not  consider  them 
part  of  the  grievance  system  or  we 
believed  inclusion  would  cause 
confusion.  For  example,  the  term 
"inquiry,"  as  defined  by  the  State  of 
Missouri,  means  a  request  irom  a 
member  to  MCO  consumer  relations 
departments  for  information  that  would 
clarify  health  plan  policy,  benefits, 
procedures,  or  any  aspect  of  health  plan 
function  that  may  be  in  question. 
Although  inquiries  are  not  part  of  the 
formal  grievance  system,  we  believe  that 
MCOs  ought  to  thoroughly  explore 
inquiries  in  order  to  address 
misunderstandings  as  soon  as  they  arise. 
We  are  interested  in  learning  of  State 
and  MCO  best  practices  to  address 
issues  associate'd  with  enrollee 
inquiries.  (For  example,  we  are 
interested  in  receiving  information 
concerning  MCO  policies  and 
procedures  to  log  and  track  inquiries 
and  to  identify  inquiry  patterns,  soas  to 
minimize  the  possibility  of  complaints 
being  treated  as  inquiries.) 

2.  General  Requirements  (§  438.402) 

The  proposed  rule  would  provide  for 
a  grievance  system  consisting  of 
multiple  avenues  of  recourse  available 
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for  enrollees  in  Medicaid  managed  care 
to  resolve  issues  arising  from  their 
membership  in  an  MCO.  At  a  minimum, 
the  grievance  system  includes  the 
enrollee's  initial  contact  with  a 
designated  office  within  the  MCO  (as 
described  in  §  438.406)  to  inquire  about 
the  MCO's  policies  and  procedures;  two 
tracks  for  MCO  review  (the  complaint 
process  and  grievance  process);  and 
access  to  the  State  fair  hearing  system. 
The  MCO  has  to  allow  the  enrollee  a 
reasonable  time  from  the  date  that 
notice  of  intended  action  is  mailed  (at 
least  the  90  days  permitted  for 
beneficiaries  in  the  fair  hearing  process 
at  §  431.221)  to  file  a  grievance.  Note 
that  the  timeframe  may  be  shorter  if  the 
beneficiary  wishes  to  continue  to 
receive  services  while  resolution  of  the 
grievance  is  pending  (see  discussion  of 
§438.420.) 

Under  proposed  §  438.402(b)(2)  and 
(3),  both  the  complaint  and  grievance 
processes  must  be  approved  by  the  State 
agency  and  the  MCO's  governing  body. 
Proposed  §  438.402(b)(3)  and  (4)  would 
require  that  the  MCO's  governing  body 
be  responsible  for  effective  operation  of 
these  processes  and  that  it  review  and 
resolve  the  complaints  and  grievances, 
unless  it  delegates  this  responsibility  to 
a  grievance  committee. 

We  believe  that  the  grievance  process 
is  a  more  formal  stage  in  the  overall 
system  than  the  complaint  process 
because  it  is  also  used  to  resolve  issues 
relating  to  quality  of  care;  and  therefore 
its  requirements  are  more  extensive  than 
those  for  the  complaint  process.  For 
example,  a  complaint  may  involve  an 
enrollee's  dissatisfaction  with  the 
rudeness  of  the  physician's  office  staff. 
On  the  other  hand,  a  grievance  could 
address  a  restricted  number  of  therapy 
visits  or  denials  of  a  particular  type  of 
specialist  referral.  The  grievance  process 
must  be  available  for  disputes  between 
the  MCO  and  the  enrollee  concerning 
the  following:  denials,  reductions,  or 
terminations  of  services;  dissatisfaction 
with  providers;  appropriateness  of 
services  furnished;  availability  of 
services;  the  inability  to  obtain 
culturally  and  linguistically  appropriate 
care;  or  disputes  concerning 
disenrollment. 

In  order  to  ensure  that  matters  related 
to  the  timely  acquisition  of  needed 
services  are  resolved  as  expeditiously  as 
the  enrollee's  health  requires,  under 
proposed  §  438.402(c),  the  grievance 
process  is  required  to  include  clearly 
explained  steps,  time  limits  for 
intermediary  steps  established  by  the 
State  agency,  and,  as  discussed  more 
fully  below,  resolution  of  grievances 
within  timeft-ames  consistent  with  those 
established  by  Medicare  (as  described  in 


§§438.406  through  438.410).  In  any 
event,  resolution  of  all  issues  must  be 
made  by  a  certain  date  that  would  allow 
the  State  agency  to  proceed  with  a  fair 
hearing,  if  applicable,  and  ensure  a  final 
decision  within  90  days  of  the  initial 
grievance.  As  noted  earlier,  we  are 
seeking  comment  on  whether  and  how 
to  extend  the  requirement  for  attention 
to  the  medical  exigency  of  the  appeal  to 
the  fair  hearings  process. 

The  grievance  process  under 
proposed  §  438.402(c)(3)  would  require 
that  an  in-person  hearing  be  provided  at 
the  option  of  the  enrollee.  In  addition, 
proposed  §  438.402(c)(4)  would  require 
that  final  grievance  decisions  wholly  or 
partially  adverse  to  the  beneficiary  must 
be  forwarded  to  the  State  agency  for 
review  and  monitoring.  We  considered 
but  rejected  requiring  that  adverse  MCO 
decisions  automatically  proceed  to  the 
fair  hearing  process.  Such  a  policy 
would  have  required  no  further 
beneficiary  involvement  to  obtain  a  fair 
hearing  and  would  have  further  ensured 
the  State  agency's  ability  to  resolve 
grievances  within  90  days  of  the  initial 
filing  of  the  grievance. 

Automatic  filing  for  a  State  fair 
hearing  would  also  have  been  consistent 
with  Medicare's  requirement  that  M+C 
organizations  automatically  forward  to 
HCFA's  external  review  entity  the 
appeal  case  file  of  any  reconsideration 
that  is  not  fully  favorable  to  the 
enrollee.  We  decided  to  deviate  from 
Medicare  on  this  point  because  we  are 
sensitive  to  the  burden  on  State  fair 
hearing  systems  that  such  a  requirement 
would  impose.  We  seek  comments  on 
this  policy.  While  we  are  not  requiring 
that  grievances  automatically  proceed  to 
a  fair  hearing,  we  are  setting  the 
timeframes  for  forwarding  the  decision 
and  all  supporting  documentation  to  the 
State  agency  under  proposed 
§  438.402(c)(4)  to  be  no  greater  than 
these  in  Medicare,  that  is,  these  must  be 
forwarded  as  expeditiously  as  the 
medical  condition  of  the  enrollee 
dictates  or  within  30  days  of  the 
beneficiary's  filing  a  standard  grievance 
(or  the  date  of  the  extension's 
expiration)  or  24  hours  after  an 
expedited  decision. 

Finally,  proposed  §  438.402(c)(5) 
would  reflect  our  current  longstanding 
poUcy  that  an  MCO's  internal  grievance 
process  is  not  a  substitute  for  the  State 
fair  hearing  system.  The  State  system  is 
an  additional  avenue  of  recourse  for 
Medicaid  managed  care  enrollees. 
Under  proposed  §  438.402(c)(6),  State 
agencies  would  be  required  to  define  a 
process  that  either  permits  individuals 
to  pursue  grievances  simultaneously 
through  State  fair  hearing  and  MCO 
grievance  systems,  or  alternatively,  to 


provide  that  individuals  will  be  entitled 
to  a  fair  hearing  only  after  they  have 
exhausted  administrative  consideration 
by  their  MCO.  The  intent  of  this 
proposed  regulation  is  that  if  the  State 
agency  requires  the  beneficiary  to  use 
the  MCO  grievance  process  prior  to 
accessing  the  State  fair  hearing  system 
then  such  an  "exhaustion  requirement" 
would  be  an  attribute  of  the  State  design 
of  the  grievance  system  as  it  applies  to 
all  MCOs  and  would  not  vary  for  each 
MCO. 

As  noted  in  a  policy  letter  sent  to 
State  Medicaid  Directors  on  February 
20, 1998,  providers  do  not  have  an 
independent  right  under  Federal  law  to 
challenge  MCO  coverage  decisions,  but 
may  bring  a  challenge  on  behalf  of  an 
enrollee,  with  that  enrollee's  consent. 
However,  this  proposed  regulation 
would  not  prohibit  a  State  agency  from 
granting  providers  with  such  an 
independent  right  to  challenge  MCO 
decisions.  For  fiirther  information, 
please  refer  to  the  State  Medicaid 
Director  Letter  dated  February  20, 1998. 

3.  Notice  of  Intended  Action  (§  438.404) 

We  are  proposing  that  the  notice 
MCOs  would  be  required  to  provide  to 
enrollees  under  proposed  §  438.404  be 
the  first  step  in  the  grievance  system.  It 
would  serve  as  the  enrollee's  first  formal 
indication  that  the  MCO  will  take  action 
such  as  denying  payment  or  denying, 
limiting,  reducing,  delaying,  or 
terminating  a  service  through  a  service 
authorization  decision.  The  notice 
should,  therefore,  be  easy-to-read  and 
understand. 

In  these  proposed  regulations, 
Medicaid  is  requiring  the  State  agency 
to  establish  service  authorization 
procedures  that,  at  a  minimum,  comply 
with  Medicare  timeframes  for 
organizational  determinations.  Medicare 
requires  M+C  Organizations  to  make 
organizational  determinations  in  a  case 
requiring  standard  resolution  as 
expeditiously  as  the  enrollee's  health 
condition  requires  but  no  later  than  14 
calendar  days  after  the  request  for 
services,  with  the  possibility  of  an 
extension  of  up  to  14  additional  days  if 
(1)  the  enrollee  requests  the  extension; 
or  (2)  the  M-i-C  Organization  justifies 
(upon  request,  to  the  State  Medicaid 
agency)  a  need  for  additional 
information,  and  why  the  delay  is  in  the 
interest  of  the  enrollee.  Medicare  also 
requires  M+C  organizations  to  make 
expedited  organizational  determinations 
in  circumstances  that  could  seriously 
jeopardize  the  life  or  health  of  the 
enrollee  or  the  enrollee's  ability  to 
regain  maximum  function,  as 
expeditiously  as  the  enrollee's  health 
condition  requires  but  no  later  than  72 
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hours  after  the  request,  with  the 
possibility  of  an  extension  of  up  to  14 
additional  days  if  (1)  the  enrollee 
requests  the  extension  or;  (2)  the  M+C 
Organization  justifies  a  need  for 
additional  information,  and  why  the 
delay  is  in  the  interest  of  the  enroUee. 
We  do  not  propose  that  MCOs  be 
required  to  submit  written  justifications 
of  grievance  timeframe  extensions  prior 
to  exercising  these  extensions. 

Although  not  mentioned  under  the 
definition  of  service  authorizations  in 
§  438.310(d),  we  would  like  to  clarify 
that  timeframes  for  a  notice  of  intended 
MCO  payment  denials  should,  at  a 
minimum,  follow  the  standard 
timeframes  outlined  in  §  438.310(e).  We 
chose  that  timeframe  because  payment 
denials  will  occur  after  care  has  already 
been  delivered  to  the  member  and  not 
involve  circumstances  jeopardizing  the 
life  or  health  of  the  enrollee  or  the 
enrollee's  ability  to  regain  maximum 
function. 

The  notice  would  be  required  to 
include  10  elements  that  are  listed  in 
proposed  §  438.404,  and  would  clearly 
explain  how  to  access  the  grievance 
system. 

The  10  elements  that  would  be 
required  in  a  notice  under  §  438.404  are 
the  following: 

•  The  action  the  MCO  intends  to  take; 

•  The  reasons  for  the  intended  action 
or  the  delay; 

•  Any  laws  and  rules  that  support  the 
action; 

•  The  enrollee's  right  to  file  a 
complaint  or  grievance  with  the  MCO 
and  to  request  a  State  fair  hearing; 

•  The  circumstances  under  which 
expedited  grievance  review  is  available 
and  how  to  request  it; 

•  How  to  file  complaints,  grievances 
and  State  fair  hearing  requests; 

•  That  if  the  enrollee  files  a 
grievance,  he  or  she  has  a  right  to 
appear  in  person  before  the  MCO 
personnel  assigned  to  resolve  the 
grievance; 

•  The  circumstances  under  which 
benefits  will  continue  pending 
resolution  of  the  grievance  or  issuance 
of  a  State  fair  hearing  decision; 

•  How  to  contact -the  designated 
office  described  in  §  438.406(a):  and 

•  How  to  obtain  copies  of  the 
enrollee's  records,  not  limited  to 
medical  records. 

The  reasons  for  the  intended  action 
should  be  written  in  plain  English  and 
clearly  identify  whether  the  reason  for 
denial  is  based  on  medical  reasons  or 
insurance  coverage. 

It  is  important  to  note  that,  while  this 
section  specifies  MCO  requirements  for 
complaint  and  grievance  notices  to 
enrollees,  it  does  rot  diminish  or 


eliminate  State  requirements  for  fair 
hearing  notices  to  Medicaid 
beneficiaries  as  delineated  in  part  431. 
subpart  E.  Each  State  agency  may 
delegate  its  responsibilities  for  fair 
hearing  notices  to  the  MCO,  and  each 
State  agency  must  determine  how  State 
fair  hearing  and  MCO  complaint  and 
grievance  notices  are  given  to 
beneficiaries.  A  single  combined  notice 
may,  at  the  option  of  the  State  agency, 
be  used  for  both  purposes  if  such  notice 
meets  both  theTequirements  imder  part 
431,  subpart  E  and  in  this  proposed 
rule. 

We  considered,  but  rejected,  the 
proposal  of  some  advocates  that  notices 
should  also  include  an  explanation  of 
the  availability  of  free  legal  services.  At 
this  time  we  have  not  provided  for  such 
notification  in  this  regulation.  We  invite 
comment  on  this  issue. 

4.  Handling  of  Complaints  and 
Grievances  (§438.406) 

We  propose  in  §438. 406(a)  that  each 
MCO  be  required  to  establish  and 
maintain  a  designated  office  that  is 
adequately  staffed  and  that  serves  as  the 
central  point  of  contact  for  enrollee 
issues,  including  complaints.  Such  an 
office  could  be  generally  available  to  all 
plan  enrollees,  but  its  availability  to 
Medicaid  enrollees  would  have  to  be 
made  clear.  This  office  would  function 
as  an  initial  step  in  the  grievance 
system,  where  staff  can  receive  inquiries 
from  enrollees  or  their  representatives 
by  telephone  or  in  person.  Ideally  such 
contracts  would  result  in  many 
complaints  being  resolved  satisfactorily 
on  an  informal  basis.  Although  these 
consumer  relations  activities  operate 
through  verbal  communication,  MCO 
staff  would  be  required  under 
§  438.406(b)  to  acknowledge  receipt  of 
each  complaint  or  grievance,  and,  as 
discussed  below,  under  proposed 
§  438.416,  to  document  the 
communication  and  maintain  adequate 
records  of  all  communications.  As 
discussed  below,  we  propose  in 
§  438.416  that  if  the  MCO  does  not  use 
a  separate  log  for  Medicaid  recipients, 
the  general  log  should  distinguish 
Medicaid  enrollees  from  other  MCO 
enrollees.  This  information  would  be 
required  to  be  available  and  regularly 
reported  in  aggregate  form  to  the  State 
agency,  as  described  in  §  438.416. 

With  regard  to  grievances,  we 
considered,  but  did  not  include,  a 
requirement  that  all  grievances  be  filed 
first  with  the  State  agency,  as  is  required 
by  the  State  of  Tennessee.  We  are 
concerned  that  the  central  log-in  system 
used  by  that  State  agency  would  not 
necessarily  work  well  in  other  States. 
Associated  administrative  costs  and  the 


need  for  a  well-developed  infrastructure 
to  support  such  a  system  could  be 
unduly  burdensome  for  many  States. 
Therefore,  we  decided  not  to  include  a 
similar  system  in  this  proposed  rule. 
Furthermore,  we  believe  that  other  parts 
of  this  proposed  rule  will  result  in  many 
of  the  same  benefits  promised  by 
advocates  of  the  approach  used  by 
Tennessee.  For  example,  advocates  have 
noted  that  a  central  log-in  system  would 
enhance  the  program's  ability  to  use 
complaint  information  in  quality 
monitoring.  We  believe  the  quality 
strategies  that  State  agencies  will 
establish  under  to  part  438,  subpart  E  of 
this  proposed  rule  will  serve  the  same 
purpose.  Beneficiary  advocates  have 
suggested  that  MCOs  or  State  agencies 
should  establish  ombuds  programs  to 
assist  beneficiaries  through  the 
grievance  process.  After  careful 
consideration,  we  have  decided  not  to 
include  this  requirement;  however,  we 
support  their  creation  and  encourage 
State  agencies  and  MCOs  to  work 
together  to  establish  such  programs,  if 
they  believe  they  are  desirable  for  that 
particular  State.  We  believe  that  each 
State  agency  should  establish  its  own 
approach  to  how  enrollees  obtain 
assistance  for  the  full  grievance  process 
including  the  State  fair  hearing  process. 
In  proposed  §  438.406(c),  we  would 
require  only  that  the  MCOs  provide 
assistance  in  completing  forms  or  take 
other  steps  to  obtain  resolution  of  the 
complaint  or  grievance  within  the  MCO. 
More  general  assistance  could  be  part  of 
a  more  comprehensive  ombuds 
program. 

Another  important  aspect  of  proposed 
§  438.406(d)  is  the  requirement  that  the 
MCO  conduct  the  grievance  process 
using  persons  not  involved  in  any 
previous  level  of  review  or  decision 
making  and  that  reviews  of  denials 
based  on  a  lack  of  medical  necessity  be 
performed  by  physicians  with 
appropriate  clinical  expertise.  The 
reviewer(s)  in  each  step  of  the  process 
would  have  to  be  impartial.  Both  of 
these  requirements  are  consistent  with 
those  imposed  under  the  M-t-C  program. 
Medicare  requires  that  any 
reconsideration  that  relates  to  a 
determination  to  deny  coverage  based 
on  a  lack  of  medical  necessity  must  be 
made  only  by  a  physician  with  an 
expertise  in  the  field  of  medicine  that  is 
appropriate  for  the  services  at  issue 
(§  422.590(g)(2)). 

Proposed  §  438.406(e)  provides  that 
all  complaints  and  grievances  must  be 
resolved  within  the  timeframes 
specified  in  §438.408. 
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5.  Grievance  Resolution  and 
Notification  (§  438.408) 

In  proposed  §  438.408(a),  we  would 
require  that  an  MCO  investigate 
grievances;  resolve  the  grievances 
within  specified  timefrsmaes;  base  its 
decision  on  the  case  record,  including  a 
hearing;  and  give  parties  written  notice 
of  the  decision  within  specified 
timeframes.  As  noted  above,  the 
timeframes  within  which  grievances 
must  be  resolved  (and  notices  of  the 
decision  must  be  sent)  are  based  on 
those  that  apply  to  Medicare  managed 
care  contractors  under  the  new 
Medicare-t-Choice  regulations,  as 
discussed  in  §422.590. 

Specifically,  in  the  case  of  a  grievance 
not  requiring  expedited  resolution,  the 
grievance  must  be  resolved,  and  notice 
to  the  enroUee  must  be  provided  in 
writing,  as  expeditiously  as  the 
enrollee's  health  condition  requires,  but 
no  later  than  30  days  after  receipt  of  the 
beneficiary  grievance.  The  MCO  may 
extend  the  timeframe  by  up  to  14 
calendar  days  if  the  enrollee  requests 
the  extension  or  if  the  organization 
justifies  a  need  for  additional 
information  and  how  the  delay  is  in  the 
interest  of  the  enrollee  (for  example,  the 
receipt  of  additional  medical  evidence 
from  noncontract  providers  may  change 
an  MCO's  decision  to  deny).  As  noted 
above,  with  respect  to  authorization 
timeframe  extensions  (§  438.310),  we  are 
not  proposing  that  MOOs  be  required  to 
submit  written  justification  grievance 
timeframe  extensions  before  to 
exercising  those  extensions.  Instead  we 
propose  that  justifications  for  extensions 
would  only  be  required  to  be  submitted 
to  the  State  agency  upon  request  during 
retrospective  reviews. 

In  the  case  of  a  grievance  that  is 
required  to  be  expedited  under 
proposed  §  438.410  (discussed  below), 
grievances  must  be  resolved,  and  notice 
provided,  as  expeditiously  as  the 
enrollee's  health  condition  requires  but 
no  later  than  72  hoiu^  after  receipt  of 
the  grievance.  Again,  this  timeframe 
may  be  extended  by  up  to  14  days  for 
the  reasons  set  forth  above. 

The  decision  to  require  a  Medicaid 
MCO  to  notify  a  Medicaid  enrollee  of  a 
complaint  or  grievance  decision  that  is 
adverse  to  the  enrollee  prior  to  an 
external  hearing  is  not  consistent  with 
Medicare  poUcy.  In  the  M+C  appeal 
process,  the  M+C  organization  only 
issues  a  written  decision  if  it  is  fully 
favorable  to  the  enrollee  (that  is, 
constitutes  complete  reversal  of  the 
earlier  decision  to  deny  service  or 
payment).  If  the  M-t-C  organization  does 
not  completely  reverse  the  earlier 
decision,  it  automatically  forwards  the 


appeal  case  file  with  a  written 
explanation  to  the  external  reviewer, 
which  makes  the  final  decision. 

To  address  a  recommendation  by  the 
CBRR  that  an  independent  external 
system  be  made  available  to  review  an 
adverse  decision  made  by  the  MCO  to 
deny,  reduce,  or  terminate  coverage  or 
deny  payment  for  services,  we  have 
clarified  the  interaction  of  the  State  fair 
hearing  process  and  the  MCO  grievance 
system  by  making  conforming  changes 
to  part  431,  subpart  E.  That  subpart  now 
expressly  provides  for  a  fair  hearing 
under  the  situations  described  in  part 
438,  subpart  F.  Specifically,  language 
was  added  to  clarify  that  members  of 
Medicaid  MCOs  are  eligible  to  appeal 
adverse  decisions  through  the  State  fair 
hearing  regulations.  We  believe  that  this 
poUcy  ensiu«s  MCO  eiuoUees  the  type 
of  independent  external  review 
recommended  by  the  CBRR.  As  stated 
earlier,  we  are  interested  in  receiving 
comments  about  the  fair  hearing  process 
as  it  applies  to  managed  care. 

We  considered  requiring  MCOs  to 
automatically  resolve  in  the  enrollee's 
favor  any  dispute  that  it  did  not  resolve 
within  a  defined  timeframe.  Beneficiary 
advocates  supported  such  a 
requirement;  however,  we  believed  it 
was  inappropriate  for  this  proposed 
rule.  As  with  other  aspects  of  the 
grievance  process,  we  invite  comments 
on  this  issue. 

In  §  438.308(b),  we  specify  the  content 
of  the  notice  that  would  have  to  be 
provided  to  enroUees  (or,  if  adverse, 
forwarded  to  the  State  agency).  This 
notice  would  have  to  include  the 
following  information: 

•  The  name  of  the  staff  person  who 
resolved  the  grievance; 

•  The  results  of  the  grievance  process 
and  the  date  it  was  completed; 

•  A  summary  of  the  steps  taken  on 
behalf  of  the  enrollee  to  resolve  the 
issue; 

•  A  clear  explanation  of  the  right  to 
a  State  fair  hearing,  if  the  enrollee  is 
dissatisfied  with  the  decision,  and  how 
to  timely  file  for  a  fair  hearing; 

•  If  a  grievance  decision  is  wholly  or 
partly  adverse  to  the  enrollee,  the  notice 
must  also  explain  the  circumstances 
under  which — 

— ^Benefits  will  continue  if  he  or  she 
files  the  fiur  hearing  request  timely: 
and 

— ^The  enrollee  may  be  required  to  pay 
the  cost  of  any  services  furnished 
during  the  pendency  of  the  appeal,  if 
the  final  decision  is  adverse. 

6.  Expedited  Resolution  of  Grievances 
(§438.410) 

Under  proposed  §  438.410,  MCOs 
would  be  required  to  implement  an 


expedited  grievance  resolution  process 
for  issues  requiring  immediate 
resolution.  Some  States,  such  as 
Tennessee  and  Minnesota,  have 
recognized  the  need  to  estabUsh  an 
expedited  hearing  process  for  cases 
involving  urgently  needed  care.  For 
example,  if  the  complaint  involves  a 
dispute  about  an  lugently  needed 
service  in  Minnesota,  the  plan  uses  an 
expedited  process  appropriate  to  the 
particular  situation  and  notifies  the 
Commissioner  of  Health  within  2 
business  days  bom  the  date  the 
complaint  was  registered.  This  practice 
has  reduced  the  number  of  appeals  that 
become  stalled  at  the  MCO  level, 
potentially  placing  an  enrollee's  health 
in  jeopardy:  The  (^RR  and  beneficiary 
advocates  have  both  recommended  the 
adoption  of  this  provision. 

Under  proposed  §  438.410. 
beneficiaries  would  now  have  a  choice 
to  request  either  standard  or  expedited 
resolution  of  their  grievances.  Any  oral 
request  made  by  a  beneficiary  or  a 
provider  must  be  followed  up  within  24 
hours  in  writing.  If  the  beneficiary  or 
their  provider  believes  that  taking  the 
time  for  a  standard  non-expedited 
resolution  could  seriously  jeopardize 
the  enrollee's  life,  health,  or  ability  to 
regain  maximum  function,  the 
beneficiary  and  provider  would  be 
allowed  to  request  a  more  expedited 
resolution  process.  If  a  beneficiary 
makes  the  request  without  the  support 
of  a  physician,  the  MCO  would  decide 
whether  the  standard  for  expedited 
review  is  met.  If  a  physician  makes  the 
request,  or  supports  a  beneficiary 
request,  and  attests  that  the  standard  for 
expedition  is  met,  the  MCO  would  be 
required  to  expedite  the  grievance.  If  the 
MCX)  decides  not  to  expedite  a 
beneficiary's  request  for  grievance,  the 
MCO  would  be  required  to 
automatically  transfer  a  request  to  the 
standard  timefiame  and  make  the 
determination  within  the  30-day 
timeframe  and  give  the  enrollee  prompt 
oral  notice  of  the  denial  and  follow  up, 
within  2  working  days,  with  a  written 
letter  meeting  the  requirements  in 
§  438.410(f)(2). 

Requiring  an  expedited  grievance 
resolution  process  is  consistent  with  the 
requirements  that  apply  under  the  M-»-C 
program.  In  the  case  of  expedited 
reconsiderations,  an  M-fC  organization 
must  issue  the  determination  no  later 
than  72  hours  after  it  receives  the 
request  for  expedited  reconsideration, 
with  die  possibility  of  up  to  a  14-day 
extension  for  certain  circumstances  (for  ^ 
example,  the  organization  justifies  a 
need  for  additional  information  and 
how  the  delay  is  in  the  interest  of  the 
enrollee).  Also,  in  Medicare,  the  request 
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for  an  expedited  decision  may  be  made 
by  any  physician,  not  just  a  physician 
participating  in  the  M+C  program  or  the 
particular  M-t-C  plan.  The  Medicaid 
expedited  grievance  resolution 
provision  was  written  using  the  same 
timefirames  and  physician  criteria  as  the 
Medicare  expedited  reconsideration 
process. 

As  has  been  previously  mentioned,  in 
Medicare,  if  the  reconsidered  decision  is 
not  entirely  favorable  to  the  enrollee, 
the  decision  is  automatically  subject  to 
further  review  by  an  independent 
review  entity  contracted  by  HCFA.  In 
instances  involving  expedited  requests, 
the  M+C  organization  must  forward  its 
decision  to  the  independent  entity  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  but  not  later  than 
within  24  hours  of  its  affirmation  of  the 
adverse  organization  determination.  We 
have  retained  this  timeframe  for 
forwarding  dociunentation  from  the 
MCO  to  the  State  agencies. 

There  is  one  significant  difference 
between  the  timeframes  used  by  the 
external  review  entity  for  the  expedited 
grievance  resolution  process  in  ihe  M+C 
program  and  the  Medicaid  managed 
care  program.  In  Medicare,  an  expedited 
decision  subject  to  further  review  by  the 
independent  entity  must  be  decided 
within  the  same  timeframes  that  M-t-C 
organizations  resolve  expedited 
grievances  (within  72  hours  or  the  date 
of  the  extension's  expiration). 
Conversely,  in  Medicaid,  the  State  fair 
hearing  process  does  not  speciHcally 
recognize  expedited  decisions  but 
requires  resolution  within  90  days  of  the 
beneficiary  request,  a  much  longer  time 
period  than  that  required  of  M+C 
organizations.  We  invite  comment  on 
the  question  of  whether  this  90  day 
timeframe  should  be  shortened. 

7.  Information  about  the  Grievance 
System  (§438.414) 

Under  proposed  §438.10(d)(l)(i)  and 
(e)(10),  enrollees  would  receive  easy-to- 
read  information  about  how  to  access 
the  grievance  process,  including  both 
the  MCO  complaint  and  grievance 
processes  and  the  State  fair  hearings,  at 
the  time  they  enroll.  Proposed 
§438.10(d)(l)(ii)  would  require  that  the 
same  information  be  provided  to 
potential  enrollees  upon  request.  Under 
proposed  §  438.404,  information  on 
grievances  would  also  have  to  be 
provided  whenever  a  service  requested 
by  a  health  care  provider,  enrollee,  or 
enrollee  representative  is  denied  or 
before  an  ongwig  course  of  treatment  is 
reduced  or  terminated.  Under  proposed 
paragraph  (a)(3)  of  §  438.414,  this 
information  would  have  to  be  provided 


to  all  providers,  at  the  time  of 
subcontracting  with  the  MCO. 

While  the  MCO  would  be  required  to 
notify  all  enrollees  of  the  grievance 
process  in  writing,  it  may  also  notify 
enrollees  of  the  grievance  process  orally 
(for  example,  for  disabled  or  illiterate 
people,  where  necessary).  All  written 
and  oral  information  about  the 
complaint  process  must  be  available  in 
a  format  that  beneficiaries  can 
understand.  Iowa  and  Missouri  and 
some  other  States  specify  use  of 
standard  MCO  handbook  language  in 
their  contracts  with  MCOs.  In 
California,  enrollees  receive 
descriptions  of  the  process  in 
handbooks  and  annual  notices: 
additionally,  whenever  a  plan  denies 
services  requested  by  a  health  care 
provider,  a  notice  must  be  given  to  the 
enrollee  and  the  enrollee's 
representative  on  a  standardized  form 
and  must  explain  the  right  to 
representation  and  the  right  to  use  the 
plan's  grievance  process  before  or  at  the 
same  time  the  beneficiary  is  pursuing  a 
State  fair  hearing. 

In  proposed  §  483.414(b),  we  specify 
the  content  of  the  information  on 
grievances  and  appeals  that  would  have 
to  be  provided.  Specifically,  we  propose 
to  require  that  the  following  information 
be  provided  as  specified  in  §438.10  and 
§  438.414(a)(3): 

(1)  Specification  of  what  constitutes 
grounds  for  a  complaint,  grievance,  or 
State  fair  hearing  request; 

(2)  An  explanation  of  how  to  file 
complaints,  grievances  and  State  fair 
hearing  requests,  and  the  timeframes  for 
doing  so; 

(3)  An  explanation  of  the  availability 
of  assistance  with  the  grievance  process 
and  State  fair  hearings; 

(4)  Toll-free  numbers  for  the  MCO 
that  the  enrollee  can  use  to  register  a 
complaint  or  complete  a  grievance  form 
by  telephone  (the  toll-free  numbers 
must  have  adequate  TTY  and  interpreter 
capability); 

(5)  The  specific  titles  and  telephone 
numbers  of  the  persons  in  the  MCO  who 
have  responsibility  for  the  proper 
functioning  of  the  grievance  process  and 
the  authority  to  require  corrective 
action; 

(6)  Assiu-ance  that  filing  a  gr\pvance 
or  requesting  a  State  fair  hearing  will 
not  negatively  affect  or  impact  the  way 
the  MCO  and  its  providers,  or  the  State 
agency  treat  the  enrollee; 

(7)  Information  on  procedures  for 
obtaining  care  or  services  diuing  the 
grievance  and  fair  hearing  processes  as 
specified  in  §  438.420. 

In  §  483.414(c),  we  propose  that 
MCOs  provide  enrollees  with  aggregate 
or  summary  information,  derived  from 


the  information  collected  under 
§  438.416(e).  This  information  may  be 
publicly  disclosed  by  the  State  agency 
in  consiuner  information  materials; 
however,  such  disclosure  must  maintain 
the  confidentiality  of  enrollees. 

8.  Record  Keeping  and  Reporting 
Requirements  (§438.416) 

We  propose  to  require  under 
§  438.416(a)  and  (b)  that  MCOs  maintain 
a  log  of  all  complaints  and  grievances 
and  their  resolution,  and  track  each 
grievance  through  its  final  resolution.  At 
a  minimum,  the  MCO  must  have  a 
system  for  monitoring  its  progress  in 
reviewing  and  resolving  each  grievance, 
to  ensure  that  each  step  is  completed 
within  the  timeframe  specified  in  the 
MCO's  grievance  processes.  The 
tracking  should  include  a  log 
maintained  for  all  complaints  and 
grievances  containing  sufficient 
information  to  identify  the  grievant, 
date  of  receipt,  nature  of  the  grievance, 
and  the  date  the  grievance  is  resolved. 

Under  proposed  §  438.416(c),  MCOs 
would  be  required  to  record  any 
disenrollment,  and  the  reason  for  the 
disenrollment,  even  if  it  occurs  before 
the  grievance  process  is  completed.  We 
believe  that  State  agencies,  as  p£Ut  of 
their  overall  monitoring  of  MCOs, 
monitor  the  completeness  of  the 
reporting  of  MCO  data  on 
disenrollments.  Proposed  §  438.416(d) 
would  require  that  records  of 
complaints,  grievances  (including  their 
resolution)  and  disenrollments,  for  3 
years,  in  a  central  location  accessible  to 
the  State  agency.  If  any  litigation,  claim 
negotiation,  audit,  or  other  action 
involving  the  documents  or  records  has 
been  started  before  the  expiration  of  the 
3-year  period,  the  MCO  should  retain 
the  records  until  completion  of  the 
action  and  resolution  of  issues  that  arise 
from  it  or  until  the  end  of  the  regular  3- 
year  period,  whichever  is  later.  See  also 
45  CFR  part  92. 

Under  proposed  §  438.416(e),  the 
MCO  must  also  maintain,  aggregate  and 
analyze  information  on  the  nature  of 
issues  raised  by  enrollees  and  on  their 
resolution,  including  inquiries, 
disenrollments,  complaints,  grievances, 
and  fair  bearings.  Under  part  438 
subpart  E,  this  information  must  be  used 
to  develop  activities  under  the 
organization's  Quality  Assessment  and 
Performance  Improvement  (QAPI) 
program,  both  to  improve  the  issue 
resolution  process  itself  and  to  make 
improvements  that  address  other  system 
issues  raised  in  the  process. 
Improvement  goals  and  corrective 
action  plans  must  be  established  as 
necessary. 
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Our  goal  in  requiring  this  information 
is  to  establish  a  standard  of 
accountability,  consistent  with  the 
MCO's  own  activities,  that  will  permit 
the  State  agency,  and  if  needed  HCFA, 
to  assure  that  enrollee  disputes  are 
resolved  in  a  fair,  complete,  and  timely 
manner.  We  recognize  that  not  all 
Medicaid  providers  and  MCOs  are  alike, 
and  welcome  comments  on  how  best  to 
meet  our  goal  without  presiuning  that 
"one  size  fits  all." 

9.  Continuation  of  Benefits  Pending 
Grievance  Resolution  or  State  Fair 
Hearing  Decision  (§  438.420) 

In  §  438.420,  we  are  proposing  that 
when  the  dispute  involves  the 
termination  or  reduction  of  a  service 
currently  being  provided,  the  MCO  must 
continue  the  enrollee's  benefits  until 
issuance  of  the  final  grievance  decision 
or  State  fair  hearing  decision,  if  all  of 
the  follovdng  occur:  (1)  the  initial 
grievance  (standard  or  expedited)  or  the 
State  fair  hearing  request  is  filed  in  a 
timely  manner,  (2)  the  enrollee  requests 
continuation  of  the  services,  and  (3)  the 
services  were  ordered  by  an  authorized 
MCO  physician.  Although  we  allow  for 
State  agency  flexibility  in  defining 
timely  filing  timeframes,  this 
continuation  of  benefits  requirement 
should,  at  a  minimum,  meet  the 
requirements  outlined  in  the  current 
State  fair  hearing  process  at  §§  431.230 
and  431.231  (that  is,  at  a  minimiun, 
meet  the  5-  or  10-day  timefi-ames).  We 
seek  comments  on  the  appropriateness 
of  these  timeframes  for  managed  care 
services. 

This  provision  only  applies  when  the 
MCO  physician  initially  authorized  the 
services  (that  is,  it  does  not  apply  to  pre- 
service  authorization  requests  that  were 
denied)  and  when  the  beneficiary 
requests  the  services  be  continued  (that 
is,  the  mere  action  of  filing  for  a 
^evance  or  fair  hearing  in  a  timely 
manner  is  not  sufficient  for  benefits  to 
be  continued).  The  continuation  of 
benefits  provision  will  not  require  a 
further  statement  of  authorization  from 
the  MCO  physician  or  affect  benefits  not 
originally  authorized.  We  expect  that 
the  MCO  will  neither  take  nor  threaten 
to  take  any  punitive  action  against  a 
physician  who  requests  continuation  of 
benefits  or  supports  an  enrollee's 
request  for  continuation  of  benefits. 

Beneficiaries  who  have  received 
continuation  of  benefits  while  they 
appeal  to  the  MCO  are  not  obligated  to 
pursue  their  appeal  further  through  the 
fafr  hearing  process  if  the  plan  denies 
thefr  appeal  unless  they  so  choose.  It  is 
important  to  note,  however,  that 
enroUees  who  lose  their  appeal  at  either 
the  plan  or  fair  hearing  levels  wiU  be 


liable  for  the  costs  of  all  appealed 
services  from  the  later  of  the  effective 
date  of  the  Notice  of  Intended  Action  or 
the  date  of  the  timely-filed  appeal, 
through  the  date  of  die  denial  of  the 
appeal. 

As  mentioned  earlier,  we  had 
considered  but  rejected  an  option  that 
would  have  required  MCOs  to 
automatically  forward  appeals  they 
reject  to  the  State  fair  hearing  process 
for  external  review,  as  is  currently  the 
case  in  Medicare.  Under  this  option, 
continuation  of  benefits  could  have  also 
automatically  occurred  with  the 
forwarding  of  the  request.  We  have 
rejected  this  as  well. 

10.  Effectuation  of  Reversed  Grievance 
Resolutions  (§  438.421) 

In  §  438.421,  we  are  proposing  that  if 
the  MCO  reverses  its  grievance 
resolution,  the  MCO  must  authorize  or 
provide  the  service  under  dispute  as 
expeditiously  as  the  enrollee's  health 
condition  requires,  but  no  later  than  30 
calendar  days  after  the  date  the  MCO 
receives  the  request  for  reconsideration. 
Furthermore,  if  the  MCO's  grievance 
resolution  is  reversed  imder  the  State 
fair  hearing  process,  the  MCO  must 
authorize  or  provide  the  service  under 
dispute  as  expeditiously  as  the 
enrollee's  health  condition  requires 
within  timeframes  established  by  the 
State  agency,  but  no  less  than  60 
calendar  days  from  the  date  the  MCO 
receives  notice  reversing  the  MCO's 
grievance  resolution. 

11.  Monitoring  of  the  Qievance  System 
(§438.422) 

In  §  438.422,  we  are  proposing  that 
the  MCO  and  State  agency  use  the 
complaint  and  grievance  logs  and 
annual  grievance  summary  for  contract 
compliance  and  quality  monitoring.  The 
specific  contract  compliance  and  quality 
monitoring  should,  at  a  minimum, 
include  the  MCO  and  State  agency 
reviewing  the  logs  and  stunmary  for 
trends  in  complaints  and  grievances 
against  a  particular  provider  or  in  a 
particular  service,  and  the  MCO 
conducting  following  up  reviews, 
reporting  results  of  the  reviews  to  the 
State  agency,  and  taking  corrective 
action  when  necessary. 

Some  State  agencies  do  not  currently 
make  full  use  of  complaint  and 
grievance  data  to  monitor  contracts  with 
MCOs  or  to  improve  the  functioning  of 
Medicaid  managed  care.  State  agencies 
should  review  the  types  of  complaints 
filed  with  each  MCO  to  determine 
whether  they  point  to  systemic 
problems  and  should  review  MCOs' 
responses  to  complaints  for  both 
adequacy  and  timeliness. 


12.  Consequences  of  Noncompliance 
(§438.424) 

Under  section  1932(e)of  the  Act  and 
§438.718  of  the  regulations,  discussed 
below,  a  contract  with  an  MCO  may  be 
terminated  if  the  MCO  fails  to  comply 
with  section  1903(m)(2)(A)  or  section 
1932  of  the  Act  Proposed  §  438.424(a) 
provides  that  the  State  agency  may 
terminate  the  MCO's  contract  if  it  fails 
to  comply  with  requirements  in  subpart 
F. 

In  addition,  under  section 
1903(m)(2)(A)(xi)  of  the  Act,  absent  a 
statutory  exemption,  Federal  financial 
participation  (FFP)  in  comprehensive 
risk  contracts  is  conditioned  on 
compliance  with  applicable 
requirements  in  section  1932  of  the  Act. 
The  regulations  in  this  subpart 
implement  the  grievance  requirements 
in  section  1932(b)(4)  of  the  Act. 
Accordingly,  compliance  with  these 
requirements  is  a  condition  for  Federal 
matching,  and  failure  to  comply  could 
result  in  a  disallowance.  In  order  to 
emphasize  the  importance  of  the 
grievance  and  appeal  requirements  in 
subpart  F,  proposed  §  438.424(b) 
provides  that  if  an  MCO  fails  to  comply 
with  the  provisions  of  this  subpart, 
HCFA  may  deny  FFP  in  payments  imder 
the  contract. 

F.  Certifications  and  Program  Integrity 
Protections  (Subpart  H) 

Section  438.600  of  subpart  H  contains 
provisions  pertaining  to  plan 
certification  of  data,  information,  and 
material  and  general  contract 
provisions. 

Sections  1902(a)(4)  and  (19)  of  the 
Act,  establish  methods  of  administration 
that  are  necessary  for  the  proper  and 
efficient  operation  of  the  plan  and 
ensure  that  care  and  services  will  be 
provided  in  a  manner  consistent  with 
the  best  interest  of  the  recipient  and  to 
preserve  the  integrity  of  the  Medicaid 
program.  In  this  proposed  rule,  we  are 
requiring  MCOs  to  certify  the  acauacy, 
completeness,  and  truthhilness  of  any 
data,  including  but  not  limited  to, 
enrollment  information  or  encounter 
data,  that  may  be  submitted  to 
determine  the  basis  for  payment  frtim  a 
State  agency.  In  addition,  MCOs  roust 
certify  the  accuracy  and  completeness  of 
information  provided  in  contracts, 
requests  for  proposals,  or  other  related 
documents  specified  by  the  State 
agency.  We  are  also  requiring  that  any 
entity  seeking  to  contract  as  an  MCO 
must  have  certain  procedures  in  place 
designed  to  guard  against  fraud  and 
abuse  that  include  provisions  for 
reporting  to  the  State  agency,  HCFA, 
and  the  OIG  information  of  violations  of 
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law  by  the  MCO,  subcontractors,  or 
enroUees  for  a  detennination  as  to 
whether  criminal,  civil,  or 
administrative  action  may  be 
appropriate. 

G.  Sanctions  (Subpart  I) 

Section  1932(e)(1)  of  the  Act  reqiures. 
as  a  condition  for  entering  into  or 
renewing  contracts  under  section 
1903(m)  of  the  Act,  that  State  agencies 
have  in  place  intermediate  sanctions 
that  the  State  agency  may  impose  on 
MCOs  if  an  MCO  commits  one  of  six 
specified  oHenses  discussed  below  (in 
the  case  of  an  offense  involving 
marketing,  the  Congress  provides  for 
sanctions  against  primary  care  case 
managers  as  well  as  MCOs).  The 
Congress  also  in  section  1932(e)(2)  of 
the  Act  provides  specific  sanction 
authority  under  Federal  law  (civil 
money  penalties,  the  appointment  of 
temporary  management,  disenrollment 
rights  for  enrollees,  and  suspension  of 
enrollment  or  payment)  that  State 
agencies  can  use  to  fulfill  the  sanction 
obligation  in  section  1932(e)(1)  of  the 
Act.  In  addition,  section  1932(e)(3)  of 
the  Act  requires  that  specified  sanctions 
(temporary  management  and  enrollee 
disenrollment  ri^ts)  be  imposed  on 
MCOs  with  chronic  violations,  and 
section  1932(e)(4)  of  the  Act  authorizes 
State  agencies  to  terminate  MCE 
contracts  if  they  fail  to  meet  the 
requirements  in  sections  1932, 1903(m), 
or  1905(t)  of  the  Act.  Finally,  certain 
sanctions  (suspension  of  enrollment  or 
of  payment  for  new  enrollees)  may  be 
imposed  on  any  MCE  for  a  failure  to 
comply  with  requirements  in  section 
1932  of  the  Act  generally  (or,  in  the  case 
of  an  MCO,  a  failure  to  comply  with 
section  1903(m)  of  the  Act,  as  discussed 
below).  This  new  sanction  and 
termination  authority  imder  section 
1932(e)  of  the  Act  would  be 
implemented  in  proposed  regulations  in 
subpart  I. 

Tne  new  sanction  authority  in  section 
1932(e)  of  the  Act  represents  the  first 
time  that  the  Congress  has  granted 
Medicaid  sanction  authority  directly  to 
State  agencies.  Under  section 
1903(m)(5)  of  the  Act.  which  the 
Congress  has  left  in  place,  HCFA  is 
provided  with  authority  to  impose 
sanctions  when  Medicaid-contracting 
HMOs  committed  essentially  the  same 
offenses  as  those  identified  in  section 
1932(e)(1)  of  the  Act.  In  light  of  the  fact 
that  Medicaid  is  a  State-run  program, 
HCFA  implemented  section  1903(m)(5) 
of  the  Act  in  regulations  that  provided 
for  State  agencies  to  monitor  for  the 
HMO  (now  MCO)  offenses  in  question, 
make  findings  on  violations,  and 
propose  sanctions  that  would  be 


deemed  to  be  HCFA  sanctions  if  HCFA 
did  not  inform  the  State  agency  that  it 
disagreed  with  the  State  agency 
recommendations,  as  discussed  in 
§  434.67.  HCFA  also  retains  the  right 
under  §  434.67  to  directly  sanction 
Medicaid  MCOs.  Because  the  Congress 
left  the  sanction  authority  in  section 
1903(m)(5)  of  the  Act  in  place,  we  are 
proposing  to  retain  the  regulation 
implementing  this  separate  sanction 
authority,  with  non-substantive 
revisions,  and  recodify  it  as  part  of  this 
sanctions  subpart  as  proposed  in 
§  438.730,  "HCFA  Sanctions." 

In  addition  to  the  opportunity  State 
agencies  have  had  to  recommend  that 
HCFA  sanctions  be  imposed  under 
section  1903(m)(5)  of  the  Act  and 
§  434.67  of  the  regulations,  most  State 
agencies  already  utilize  some  type  of 
sanction  authority  of  their  own,  even 
though  previously  there  was  no  Federal 
requirement  that  State  agencies  have 
sanctions  established.  We  consulted 
extensively  with  the  Medicaid  Quality 
Technical  Advisory  Group  (Q-TAG)  to 
receive  their  input  on  the  proposed 
provisions  described  in  this  subpart  and 
to  gain  a  better  imderstanding  of  how 
State  agencies  use  intermediate 
sanctions  against  MCOs. 

1.  Basis  for  Imposition  of  Sanctions 
(§438.700) 

Proposed  §  438.700(a)  sets  forth  the 
six  MCO  offenses  that,  under  section 
1932(a)(1)(A)  of  the  Act,  must  make  an 
MCO  subject  to  sanction.  These  offenses 
are  as  follows: 

•  A  failure  to  provide  medically 
necessary  items  and  services  that  are 
required  (umder  law  or  contract)  to  be 
provided  to  an  enrollee; 

•  The  imposition  of  premiums  or 
charges  in  excess  of  those  permitted 
under  title  XIX; 

•  Any  act  to  discriminate  among 
enrollees  on  the  basis  of  health  status  or 
requirements  for  health  care  services^ 
including  expulsion  or  refusal  to 
reeruoll  an  individual  (except  as 
permitted  by  title  XIX),  or  engaging  in 
any  practice  that  would  reasonably  be 
expected  to  have  the  effect  of  denying 
or  discouraging  enrollment  with  the 
organization  by  eligible  individuals 
whose  Medical  condition  or  history 
indicates  a  need  for  substantial  future 
medical  services; 

•  A  misrepresentation  or  falsification 
of  information  furnished  to  the 
following: 

—HCFA  or  the  State  under  title  XDC;  or 
— ^An  enrollee,  potential  enrollee,  or 

health  care  provider  under  title  XIX; 

and 


•  A  failiue  to  comply  with  the 
physician  incentive  requirements  under 
section  1903(m)(2)(A)(x)  of  the  Act. 

Proposed  §  438.700rb)  would 
implement  the  last  sentence  in  section 
1932(e)(1)(A)  of  the  Act,  which  provides 
that  a  State  agency  may  also  sanction  a 
primary  care  case  manager  if  it 
determines  that  it  distributed  (directly 
or  through  an  agent)  marketing  material 
that  was  not  approved  by  the  State 
agency  or  was  misleading  in  violation  of 
section  1932(d)(2)(A)(i)(n)  of  the  Act 
and  proposed  §  438.104(b)  of  the 
regulations. 

2.  T)^es  of  Intermediate  Sanctions 
(§438.702) 

Proposed  §  438.702(a)  sets  forth  the 
types  of  intermediate  sanctions  that 
State  agencies  may  impose  imder 
Federal  law  in  fulfillment  of  their 
obligation  under  section  1932(e)(1)(A)  of 
the  Act  (in'the  case  of  MCOs)  or  under 
their  authority  in  section  1932(e)(1)(A) 
of  the  Act  (in  the  case  of  MCEs).  These 
sanctions  are  (1)  civil  money  penalties, 
in  amounts  specified  in  §438.702 
(discussed  below);  (2)  the  appointment 
of  temporary  management  of  the  MCO 
(this  sanction  may  not  be  imposed  on  a 
primary  care  case  manager);  (3)  granting 
enrollees  the  right  to  terminate 
enrollment  without  cause,  and 
providing  notice  of  such  right;  (4) 
suspension  or  default  of  all  enrollment    ' 
of  individuals  in  the  MCO  or  MCE;  and 
(5)  suspension  of  payment  for  new 
enrollees. 

Proposed  §  438.702(b)  implements  the 
additional  authority  in  sections 
1932(e)(2)P)  and  (E)  if  the  Act  to 
suspend  enrollment,  or  payment  for 
new  enrollees  in  the  case  of  any  MCE 
that  violates  section  1903(m)  or  section 
1932  of  the  Act.  Because  the 
requirements  in  section  1903(m)  of  the 
Act  apply  only  to  MCEs  that  are  MCOs, 
and  thus  covdd  not  be  "violated"  by  a 
primary  care  case  manager,  we  specify 
in  proposed  §  438.702(b)  that  only 
MCOs  can  be  sanctioned  for  violating 
section  1903(m)  of  the  Act. 

3.  Amounts  of  Qvil  Money  Penalties 
(§438.704) 

In  proposed  §  438.704,  we  reflect  the 
civil  money  penalty  amoimts  that, 
under  section  1932(e)(2)(A)  of  the  Act, 
can  be  imposed  by  State  agencies  for 
specified  violations.  These  specified 
maximimi  amoimts  range  fit)m  $15,000 
to  $100,000,  depending  upon  the 
violation.  In  the  case  of  overcharges  to 
enrollees,  the  penalty  is  based  on 
double  the  amount  of  the  excess 
charges. 

We  note  that  the  maximum  amounts 
specified  in  section  ig32(e)(2)(A)  of  the 


Federal  Register /Vol.  63,  No.  188  /  Tuesday,  September  29,  1998 /Proposed  Rules  52061 


Act  and  proposed  §  438.704  only  apply 
to  the  extent  the  State  agency  is  relying 
upon  this  Federal  law  as  authority  for 
the  sanction  it  is  imposing.  State 
agencies  remain  free  to  provide  for 
sanctions  under  State  law  that  may  be 
more  severe  than  those  authorized 
under  section  1932(e)(2)(A)  of  the  Act. 

4.  Special  Rules  for  Temporary 
Management  (§438.706) 

In  proposed  §  438.706,  we  would 
implement  the  authority  in  section 
1932(e)(2)(B)  of  the  Act  to  appoint 
temporary  management  of  an  MCO  in 
the  case  of  continued  egregious  behavior 
or  threats  to  enroUee  health.  In 
proposed  §  438.706(a),  we  set  forth  the 
grounds  for  such  a  sanction  set  forth  in 
section  1932(e)(2)(B)  of  the  Act. 

In  proposed  §  438.708,  we  implement 
the  requirement  in  section  1932(e)(3)  of 
the  Act  that  State  agencies  impose  the 
temporary  management  sanction  in 
section  1932(e)(2)(B)  of  the  Act,  and  the 
enroUee  right  to  disenroll  without  cause 
under  section  1932(e)(2)(C)  of  the  Act, 
when  the  State  agency  finds  that  an 
HMO  has  repeatedly  failed  to  meet 
requirements  in  sections  1903(m)  ot 
1932  of  the  Act.  This  provision  is 
designed  to  protect  enroUees  from 
organizations  that  have  a  pattern  of 
providing  substandard  care  or 
continually  putting  an  enroUee's  health 
at  risk.  After  consultation  with  Q-TAG 
members,  we  realize  that  this  provision 
may  be  particularly  biudensome  for 
State  agencies.  By  using  "repeatedly 
fails"  language,  the  Congress  left  it  to 
HCFA  or  the  State  agency  to  decide  how 
many  violations  trigger  the  temporary 
management  requirement.  Our  intent 
with  this  provision  is  to  maintain  as 
much  State  flexibility  as  possible. 
Therefore,  we  want  to  be  clear  that  State 
agencies  have  the  authority  to  first 
terminate  a  contract  with  an  MCO  that 
violates  contractual  provisions  before 
resorting  to  temporary  management,  as 
long  as  the  cause  for  termination  falls 
short  of  the  State  Plan's  threshold 
(munber  and  severity)  of  violations 
agreed  upon  by  the  Secretary  that  would 
cause  temporary  management  to  take 
effect.  We  also  do  not  believe  that  the 
Congress  intended  to  mandate  the 
imposition  of  this  sanction  in  the  case 
of  minor  or  technical  violations,  even  if 
these  occur  repeatedly.  We  accordingly 
provide  in  §  438.708  that  State  agencies 
are  only  required  to  impose  this 
sanction  in  the  case  of  repeated 
substantial  violations  of  sections 
1903(m)  or  1932  of  the  Act.  The 
proposed  regulation  allows  the  State 
agency  to  temporarily  manage  MCOs 
through  any  administrative  means  it 
deems  necessary.  This  means  that  States 


may  utilize  resovirces  beyond  what 
those  agencies  that  have  Medicaid  ' 
jurisdiction  traditionally  provide.  For 
example,  a  State  could  involve,  entirely 
or  in  part,  its  Insurance  Commission,  or 
even  contract  with  private  organizations 
to  assist  in  temporary  management. 

5.  Notice  of  Sanction;  Due  Process 
(§438.710) 

Under  section  1932(e)(5)  of  the  Act, 
before  imposing  the  sanctions  imder 
section  1932(e)(2)  of  the  Act  (other  than 
the  temporary  appointment  of 
management),  the  State  agency  must 
provide  the  MCO  (or,  where  applicable, 
primary  care  case  manager)  with  notice 
and  such  other  due  process  protections 
as  the  State  agency  may  provide  except 
that  "a  State  agency  may  not  provide  a 
pre-termination  hearing  before  imposing 
the  sanction"  of  appointing  temporary 
management. 

In  proposed  §  438.710(a),  we  would 
require  that,  except  as  provided  in 
§  438.710(b),  before  imposing  any    . 
sanction  in  this  subpart,  the  State 
agency  must  give  the  afiiected  MCE 
"timely"  written  notice  that  explains 
the  basis  and  nature  of  the  sanction,  and 
provide  other  due  process  protections 
that  the  State  agency  may  elect  to 
provide,  which  must  be  explained  in  the 
notice  of  intent  to  sanction.  This 
provision  is  intended  to  provide  MCEs 
some  level  of  warning  and  protection 
against  sanctions  imposed  by  State 
agencies.  Under  proposed 
§  438.710(a)(1),  the  State  agency  must 
provide  "timely"  notice,  and  this  notice 
must  include  which  intermediate 
sanction  the  State  agency  is  going  to 
impose  and  the  State  agency's  reason(s) 
for  imposition.  The  State  agency  may 
also  provide  any  other  due  process,  as 
defined  by  the  State  agency,  as  it  sees 
fit.  Each  State  agency  will  have  the 
flexibility  to  define  "timely." 
§  438.710(b)  would  reflect  the  statutory 
prohibition  on  providing  a  "pre- 
termination  hearing"  to  an  MCO  prior  to 
imposing  the  temporary  management 
sanction  imder  §  438.706  or  §  438.708. 
We  believe  the  intent  of  this  provision 
is  to  allow  State  agencies  to  take  swift, 
corrective  action  when  necessary  to 
protect  the  health  of  enroUees. 

6.  Termination  of  an  MCE  Contract 
(§438.718) 

Proposed  §  438.718  would  implement 
the  authority  in  section  1932(e)(4)  of  the 
Act  to  terminate  an  MCE  contract  for 
foiling  to  comply  with  its  contract,  or 
requirements  imder  sections  1932, 
1903(m)  (in  the  case  of  MCOs),  or 
1905(t)  of  the  Act  (in  the  case  of  primary 
care  case  managers).  We  note  that 
section  1932(e)(4)  of  the  Act  does  not 
refer  to  the  requirements  of  "this 


section"  (1932),  but  to  "this  part."  We 
are  interpreting  this  reference  to  have 
been  intended  to  refer  to  requirements 
in  section  1932  of  the  Act. 

7.  Hearing  on  Contract  Termination 
(§438.720) 

Proposed  §  438.720  would  implement 
the  requirement  in  section  1932(e)(4)(B) 
of  the  Act  that  an  MCE  receive  a  right 
to  a  hearing  before  its  contract  is 
terminated.  In  proposed  §  438.720(b)(1). 
we  require  that  State  agencies  provide 
written  notice  of  an  intent  to  terminate 
within  30  days  of  deciding  to  terminate, 
and  that  this  notice  provide  the  reasons 
for  the  proposed  termination,  and  the 
time  and  place  of  a  hearing.  Proposed 
§  438.720(b)(2)  provides  that  the  hearing 
must  be  not  less  than  30  or  more  than 
60  days  after  the  notice,  unless  the  State 
agency  and  MCE  agree  in  writing  to  a 
different  date.  The  purpose  of  the 
timefireune  requirements  is  to  allow  the 
MCE  appropriate  time  to  prepare  for  the 
hearing.  In  §  438.720(c),  we  would 
require  that  if  the  proposed  termination 
decision  is  affirmed  following  the 
hearing,  the  State  agency  must  indicate 
the  date  the  termination  is  effective. 

8.  Disenrollment  Ehiring  Termination 
Hearing  Process  (§  438.722) 

Proposed  §  438.722  would  implement 
section  1932(e)(4)(C)  of  the  Act,  which 
provides  that  the  State  agency  may 
provide  individuals  enrolled  with  an 
MCE  that  is  the  subject  of  a  termination 
hearing  that  a  decision  to  terminate  the 
MCE's  contract  is  under  appeal,  and 
permit  such  enroUees  to  disenroll 
immediately  without  cause.  This 
authority  provides  an  additional  tool  for 
a  State  agency  to  use  during  the  contract 
termination  hearing  process. 
9.  NoUce  to  HCFA  (§  438.724) 
Under  proposed  §  438.724(a),  the 
State  agency  would  be  required  to  give 
nodce  to  the  HCFA  Regional  Office 
whenever  it  imposes  or  lifts  a  sanction. 
Proposed  §  438.724(b)  would  require 
that  this  notice  specify  the  kind  of 
sanction  at  issue,  and  the  reason  for  the 
State  agency's  decision  to  impose  or  lift 
it.  This  provision  was  added  in  order 
that  HCFA  may  be  ensured  that  State 
agencies  and  contractors  are  in 
compliance  with  the  requirements  of 
section  1932(e)  of  the  Act. 

10.  Sanction  by  HCFA  (§  438.730) 

We  propose  to  redesignate  §  434.67  as 
§438.730  with  non-substantive 
revisions  and  appropriate  changes  in 
terminology. 

H.  Conditions  for  Federal  Financial 
Participation  (Subpart/) 

In  subpart  J,  we  propose  to  include 
both  existing  and  new  regulations 
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pertaining  to  State  eligibility  for  Federal 
financial  participation  (FTP)  in 
payments  under  managed  care 
contracts.  As  discussed  above,  absent  a 
statutory  exemption  from  its  provisions, 
section  1903{m)(2)(A)  of  the  Act 
conditions  Federal  matching  in 
payments  under  a  comprehensive  risk 
contract  on  compliance  with  the 
requirements  in  section  1903(m)(2)(A) 
of  the  Act.  These  section  1903(m){2)(A) 
of  the  Act  requirements  include  meeting 
the  definition  of  MCO,  payment  on  an 
actuarially  sound  basis,  prior  approval 
by  HCFA  of  the  contract,  physician 
incentive  requirements,  and  the  new 
disenroUment  rights  under  section 
1932(a)(4)  of  the  Act,  which  are 
incorporated  under  section 
1903(m)(2)(A)(vi)  of  the  Act.  Most 
significantly,  section  1903(m)(2)(A)(xi) 
of  the  Act  conditions  Federal  matching 
in  comprehensive  risk  contracts  on  the 
contract's  and  the  MCO's  compliance 
with  applicable  requirements  in  section 
1932  of  the  Act.  This  includes  the 
MCO's  role  in  complying  with  the  State 
quality  strategy  established  under 
subpart  E,  the  beneficiary  protections  in 
subpart  C,  and  the  grievance 
requirements  in  subpart  F.  Indeed,  all  of 
the  requirements  in  this  part  that  apply 
to  MCOs  implement  either  section 
1903(m)  or  section  1932  of  the  Act. 
Thus,  Federal  matching  in  MCO 
contracts  is  conditioned  on  compliance 
with  these  requirements  in  section  1932. 

l,3asic  Requirements  (§  438.802) 

We  provide  in  proposed  §  438.802 
that  FFP  is  available  in  expenditures  for 
payments  under  an  MCO  contract  only 
for  such  periods  during  which  the 
contract  meets  the  requirements  of  part 
438  and  is  in  effect. 

2.  Prior  Approval  (§  438.806} 

Section  4708(a)  of  the  BBA  amended 
section  1903(m)(2)(A)(iii)  of  the  Act  to 
require  the  Secretary's  prior  approval 
for  all  MCO's  contracts  involving 
expenditures  in  excess  of  $1,000,000  for 
1998.  For  subsequent  years,  the 
threshold  amount  for  MCO  contracts 
will  be  increased  by  the  percentage 
increase  as  determined  by  the  consumer 
price  index  for  all  urban  consumers. 

Before  the  amendments  made  by 
section  4708  (a)  of  the  BBA,  section 
1903  (m)(2)(A)(iii)  of  the  Act  required 
that  the  Secretary  must  provide  prior 
approval  for  all  HMO  contracts 
involving  ex[>enditures  in  excess  of 
$100,000.  There  was  no  reference  in  law 
or  regulations  made  for  monetary 
increases  of  the  threshold  amount  in 
future  years. 

We  propose  technical  and  conforming 
revisions  to  §  438.808,  which  would 


contain  the  rules  ciurently  found  in 
§  434.80  (redesignated  as  §  438.802). 

3.  Expenditures  for  Enrollment  Broker 
Services  (§  438.810) 

Proposed  §438.810  would  implement 
section  1903(b)(4)  of  the  Act,  added  by 
section  4707(b)  of  the  BBA,  which 
provides  for  limitations  on  FFP  in 
payments  to  eiu^llment  brokers.  Prior  to 
this  provision,  there  was  no  reference  or 
provisions  in  current  law  or  regulations 
specifically  pertaining  to  eiuolbnent 
brokers  and  their  expenditures.  This 
provision  clarifies  that  States' 
expenditures  for  enrollment  brokers  are 
considered  necessary  for  the  proper 
administration  of  the  State  Plan,  but 
only  if  the  broker  is  independent  of  any 
managed  care  entity  or  health  care 
provider  that  provides  services  in  the 
same  State  in  which  the  broker  is 
conducting  enrollment  activities.  No 
owner,  employee,  board  member,  or 
person  who  has  a  contract  with  the 
broker  may  have  financial  interest  in 
such  entity  or  provider,  nor  may  the 
individual  have  been  debarred  by  any 
Federal  agency  or  subject  to  civil 
penalties  imder  the  Act. 

In  addition,  State  agencies  would, 
under  our  proposed  rule,  be  required  to 
submit  to  HCFA  all  initial  enrollment 
broker  contracts  or  Memoranda  of 
Agreement  (MOA)  for  approval  prior  to 
the  effective  date  of  the  contract  or 
MOA.  Contracts  being  renewed  with  the 
same  contractor  would  not  be  subject  to 
prior  approval.  We  are  proposing  to 
impose  this  requirement  under  our 
authority  under  section  1902(a)(4)  of  the 
Act  to  provide  for  necessary  and  proper 
methods  of  administration.  We  believe 
that  it  is  important  that  all  parties  know 
in  advance  whether  an  enrollment 
broker  arrangement  meets  requirements 
for  FFP.  We  accordingly  believe  that  it 
is  "necessary  and  proper"  for  the  State 
agency  to  obtain  prior  approval  of 
broker  arrangements.  HCFA  will  review 
contracts  or  MOAs  to  ensure  that  they 
meet  the  requirements  for  FFP. 

4.  Costs  under  Risk  and  Nonrisk 
Contracts  (§438.812) 

Proposed  §  438.812  contains  the  rules 
on  matching  rates  for  costs  under  risk 
and  non-risk  contracts  currently  set 
forth  in  §§  434.74  and  434.75. 

/.  Amendments  and  Revisions  to  Parts 
400.  430.  431.  434.  435.  440,  and  447 

1 .  Amendments  to  Part  400 

We  propose  to  amend  §  400.200  to 
add  explanations  of  the  acronyms 
"HIO,"  "MCE,"  "MCO."  and  "PHP." 


2.  Amendments  to  Part  430 

We  propose  to  add  a  new  §  430.5, 
containing  definitions  that  ciurently 
appear  in  part  434  or  elsewhere.  We 
propose  to  include  several  current 
definitions  imchanged,  for  example, 
Federally  qualified  HMO,  clinical 
laboratory,  health  insuring  organization, 
and  risk  contract.  We  also  propose  to 
revise  several  definitions.  We  propose  to 
revise  the  current  definition  of 
"capitation  fee"  to  refer  to  "capitation 
payment."  We  believe  this  more 
accurately  reflects  the  terminology 
actually  used,  and  eliminates  any 
confusion  between  capitation  payments 
and  "fee"  for  service  payments  that  may 
arise  from  the  use  of  the  word  "fee." 

We  propose  to  revise  the  current 
definition  of  "risk  comprehensive 
contract"  to  refer  more  logically  to  a 
"comprehensive  risk  contract."  More 
importantly,  we  are  proposing  to  revise 
this  definition  to  separately  identify 
each  discrete  service  that  is 
incorporated  in  the  statutory  definition 
of  a  contract  subject  to  the  requirements 
in  section  1903(m)(2)(A)  of  the  Act. 
Under  section  1903(m)(2)(A)  of  the  Act, 
a  risk  contract  is  subject  to  the 
requirements  in  section  1903(m)(2)(A)of 
the  Act  (and  is  considered  a 
"comprehensive  risk  contract")  if  it 
includes  inpatient  hospital  services  and 
any  one  of  several  State  plan  services 
identified  through  citations  to  the 
statutoiy  subsections  providing  for 
coverage  of  the  services,  or  any  three  of 
the  identified  services.  Confusion  was 
created,  however,  by  the  fact  that  in 
some  cases  services  were  clustered 
together  in  a  single  subsection.  For 
example,  nursing  facility  services, 
EPSDT  services,  and  family  planning 
services  were  all  in  one  cited 
subsection.  Questions  were  raised  as  to 
whether  a  contract  had  to  include  all  the 
services  in  a  cluster  in  order  for  the 
services  to  coimt  as  an  additional 
service  when  inpatient  hospital  services 
are  covered,  or  as  one  of  three 
outpatient  services  that  would  trigger 
section  1903(m)(2)(A)  of  the  Act  when 
inpatient  hospital  services  are  not 
provided.  Also,  when  a  cluster  included 
three  services,  questions  were  raised  as 
to  whether  covering  three  services  in  a 
single  cluster  counted  as  a  single 
service,  or  as  three  services  for  purposes 
of  the  three  services  rule.  The  ciurent 
regulation  defining  comprehensive  risk 
contracts,  §  434.21(b),  does  not  do 
anything  to  resolve  these  questions, 
since  it  contains  the  same  "clusters"  of 
services  as  the  statute.  In  our  proposed 
revised  definition  of  comprehensive  risk 
contract,  with  the  exception  of 
"laboratory  and  x-ray  services"  that  are 
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considered  together  as  a  single  service, 
the  services  referenced  in  section 
1903(m)(2)(A)  of  the  Act  are  all  listed 
separately,  and  it  is  clear  that  offering 
inpatient  hospital  services  and  any  one 
of  these  nine  services,  or  any  three  of 
these  nine  services,  would  trigger  the 
definition  of  "comprehensive  risk 
contract,"  and  (absent  a  statutory 
exemption)  the  requirements  in  section 
1903(m)(2)(A)  of  the  Act. 

We  propose  to  revise  the  definiti(Hi  of 
"contractor"  to  eliminate  listed 
examples,  and  apply  it  more  broadly  to 
any  contractor  that  meets  the  ciurent 
introductory  clause. 

Finally,  we  propose  to  revise  the 
definition  of  non-risk  ccHitract  to  reflect 
the  fact  that  under  such  a  contract,  the 
contractor  is  paid  based  on  costs  to  the 
extent  they  do  not  exceed  the  upper 
payment  limit  in  §  447.362. 

3.  Revisions  to  Part  431 

We  propose  conforming  amendments 
to  part  431  to  reflect  changes  in 
terminology  and  other  new  provisions 
enacted  in  the  BBA.  As  discussed  in 
section  B.5.  above,  we  also  have  made 
conforming  changes  to  the  fair  hearing 
regulations  in  part  431,  subpart  E,  to 
reflect  the  MCO  grievance  and  appeals 
requirements  in  part  438  subpart  F. 

4.  Revisions  to  Part  434 

As  discussed  above,  we  propose  to 
revise  part  434  to  remove  provisions 
'relating  to  managed  care,  which  we 
have  moved  to  part  438  as  described 
above. 

5.  Revisions  to  Part  435 

a.  Technical  and  Conforming 
Changes.  We  propose  conforming 
amendments  to  part  435  to  reflect 
changes  in  terminology  and  other  new 
provisions  enacted  in  the  BBA.  As 
disciissed  above,  in  section  B.5.,  we  also 
have  mdHe  conforming  changes  to  the 
fair  hearing  regulations  in  subpart  E  of 
part  435  to  reflect  the  grievance  and 
appeals  provisions  in  subpart  F  of  part 
438.  In  addition,  we  propose  to 
implement  BBA  changes  to  the  rules  on 
guaranteed  eligibility. 

b.  Guaranteed  EIigibHity(§§  435.21 2 
and  435.326).  Prior  to  the  enactment  on 
August  5, 1997  of  section  4709  of  the 
BBA,  section  1902(e)(2)  of  the  Act 
provided  that  State  agencies,  at  their 
option,  coidd  provide  for  a  minimum 
enrollment  period,  during  whidi  a 
Medicaid  individual  enrolled  in  a 
Federally  qualified  HMO  or  one  of 
certain  other  ^(tdcified  entities  retains 
eligibility  for  Medicaid  services  the 
HMO  provides  even  if  the  enrollee 
otherwise  loses  Medicaid  eligibility. 
Even  though  this  provision  was  enacted 


inl983,  since  that  time  only  a  few  State 
agencies  have  opted  to  implement  this 
provision.  One  factor  we  believe  that 
has  kept  State  agencies  h-om  making 
greater  use  of  this  provision  is  the 
requirement  that  it  was  limited  only  to 
those  individuals  who  were  enrolled  in 
Federally  quaUfied  HMOs  and  other 
entities  that  are  not  prevalent  in  all 
States. 

Section  4709  of  the  BBA  expands 
section  1902(e)(2)(A)  of  the  Act  to 
include  individuals  enrolled  in  MCOs 
and  primary  care  case  management 
systems.  This  expansion  greatly 
increases  the  niunber  of  individuals 
who  will  be  potentially  eligible  for  the 
guaranteed  eligibility  provision. 

Specifically,  section  4709  expands  the 
State  agency's  option  to  guarantee  up  to 
6  monUis  of  eligibility  in  two  ways:  (1) 
it  expands  the  types  of  MCOs  whose 
members  may  have  guaranteed 
eligibility  in  that  it  now  includes 
anyone  who  is  enrolled  with  a  Medicaid 
MCO  as  defined  in  section 
1903(m)(l)(A)  of  the  Act.  and  (2)  it 
expands  the  option  to  include  those 
individuals  enrolled  with  a  primary  care 
case  manager  as  defined  in  section 
1905(t)  of  die  Act.  The  provision  also 
describes  that  when  Medicaid  benefits 
are  furnished  under  the  guaranteed 
eligibility  provisions,  the  benefits 
include  only  those  provided  by  the 
MCO  or  by  or  through  the  case  manager. 
This  provision  applies  to  the  50  States 
and  the  District  of  Columbia. 

We  note  that  section  1902(e)(2)  limits 
the  "guaranteed"  benefits  provided  for 
under  its  authority  to  benefits  provided 
to  the  individual  as  an  enrollee  of  the 
MCO,  or  by  or  through  the  case  manager 
for  primary  care  case  management 
enroUees.  In  the  revised  §  435.212.  we 
refier  to  services  "furnished  to  the 
beneficiary  as  an  MCE  enrollee."  With 
respect  to  primary  care  case 
management  arrangements,  we  have 
interpreted  that  the  guaranteed  benefits 
provided  under  this  provision  extend  to 
services  that  do  not  require  case-by-case 
authorization  of  the  case  manager,  such 
as  emergency  services,  dental,  or  OB/ 
GYN  services  received  by  an  enrollee. 
The  scope  of  the  blanket  authorization 
can  be  defined  by  the  State  agency.  An 
example  of  a  blanket  authorization 
would  be  one  which  allows  Medicaid 
beneficiaries  to  access  emergency  room 
or  dental  services  without  the  neisd  to 
consult  a  case  manager. 

8.  Revisions  to  Part  440:  Primary  Care 
Case  Management  Services  (§440.168) 

Section  4702  of  the  BBA  adds  primary 
care  case  management  services  to  the 
list  of  optional  Medicaid  services  in 
section  1905(a)  of  the  Act.  The  BBA  also 
added  section  1905(t)  to  the  Act.  This 


new  subsection  defines  primary  care 
case  management  services,  identifies 
who  may  provide  them,  and  sets  forth 
requirements  for  contracts  between 
primary  care  case  managers  and  the 
State  agency.  Before  to  &e  BBA,  State 
agencies  were  permitted  to  implement  a 
primary  care  case  management  system 
only  through  a  freedom  of  choice  waiver 
under  section  1915(b)(1)  of  the  Act  or 
through  a  section  1115  waiver  authority. 
This  provision  was  set  forth  in  order  to 
allow  State  agencies  more  flexibility  in 

Eroviding  quality  services  to  Medicaid 
aneficiaries  through  an  arrangement 
that  has  proven  to  be  cost  effective  for 
the  Medicaid  program.  We  are 
proposing  to  add  §440.168 — ^Primary 
Care  Case  Management  Services.  This  • 
new  section  will  define  primary  care 
case  management  services  and  identify 
who  may  provide  them. 

Primary  care  case  management 
services  means  case  management  related 
services  that  include  the  locating, 
coordinating,  and  monitoring  of  health 
care  services  provided  by  a  primary  care 
case  management  provider  under 
contract  with  the  State  agency  as  set 
forth  in  §  438.6(j).  This  includes  the 
authority  for  a  primary  care  case 
management  provider  to  deny  services 
that  are  not  medically  necessary  to 
require  preauthorization  of  services. 

A  primary  care  case  manager  is  a 
ph3rsician,  physician  group  practice,  or 
an  entity  employing  or  having  other 
arrangements  with  physicians  to 
provide  primary  care  Case  management 
services  under  contract  with  the  State 
agency.  At  the  State  agency's  option, 
nurse  practitioners,  qertified  nurse 
midwives,  and  physician  assistants  may 
also  qualify  as  primary  care  case 
management  providers. 

Primary  care  for  the  purpose  of  this 
provision  includes  all  health  care 
services  and  laboratory  services 
customarily  provided  by  or  through  a 
general  practitioner,  family  medicine 
physician,  internal  medicine  physician, 
obstetrician/gynecologist,  or 
pediatrician  in  accordance  with  State 
hcensiue  and  certification  laws  and 
regulations. 

7.  Revisions  to  Part  447 

a.  Technical  and  Conforming 
Changes.  We  propose  to  make  technical 
and  conforming  changes  reflecting 
changes  in  terminology  and  other 
revisions  made  by  the  BBA. 

b.  Timely  Claims  Payment  by 
Managed  Care  Organizations  (§  447.46). 
The  purpose  of  this  new  section  of  the 
regulations  is  to  implement  section 
4708(c)  of  the  BBA,  which  added 
section  1932(f)  to  the  Act.  Under  this 
provision,  contracts,  under  section 
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1903(m)  of  the  Act,  with  managed  care 
organizations  must  provide  that 
payment  to  affiliated  health  care 
providers  for  items  and  services  covered 
under  the  contract  must  be  made  on  a 
timely  basis,  consistent  with  the  claims 
payment  procedures  described  under 
section  1902(a)(37)(A)  of  the  Act.  To  be 
consistent  with  section  1902(a){37)(A)  of 
the  Act,  the  Medicaid  MCO's  contract 
must  ensure  that  90  percent  of  claims 
for  payment  (for  which  no  further 
written  information  or  substantiation  is 
required  in  order  to  make  payment) 
made  for  services  covered  under  the 
contract  and  furnished  by  health  care 
providers  are  paid  within  30  days  of 
receipt  and  that  99  percent  of  such 
claims  are  paid  within  90  days  of 
receipt.  However,  the  MCO  and  health 
care  providers  have  the  flexibility  to 
establish  an  alternative  payment 
schedule  that  is  mutually  agreed  upon. 
If  such  an  alternative  payment  schedule 
is  established,  it  should  also  be 
described  in  the  managed  care 
organization's  contract,  so  that 
providers  are  ensured  payment  under 
the  procedures  agreed  to. 

IV.  Effiective  Date  of  the  Final  Rule 

When  this  regulation  is  published  as 
a  final  rule,  we  intend  to  make  it 
effective  60  days  following  publication. 
Provisions  that  must  be  implemented 
through  contracts  with  MCOs,  PHPs, 
HIOs,  or  enrollment  brokers  will  be 
effective  with  contracts  entered  into  or 
revised  on  or  after  60  days  following  the 
effective  date,  but  no  longer  than  12 
months  from  the  effiective  date.  Of 
course,  many  provisions  in  this 
proposed  rule  reflect  statutory 
requirements  that  are  already  in  effect. 
HCFA  has-provided  State  agencies  with 
guidance  on  implementing  these 
provisions  through  a  series  of  letters  to 
State  Medicaid  Directors.  These  letters 
appear  on  the  HCFA  Home  Page  and  can 
be  accessed  at  http://www.hcfa.gov.  We 
invite  comment  on  the  proposed 
implementation  timeframe. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 


VI.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  biu-den. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comments  on  each  of  these  issues  for 
the  information  collection  requirements 
discussed  below. 

The  following  information  collection 
requirements  and  associated  burdens 
are  subject  to  the  PRA. 

A.  Section  438.10    Information 
Requirements 

1.  Section  438.10  (d).  (e),  and  (f) 

a.  Requirement.  In  summary,  §438.10 
(d)  and  (e)  state  that  each  State  agency, 
MCE,  or  enrollment  broker,  as 
appropriate,  must  furnish  information  to 
enroilees  and  potential  enroUees,  to 
meet  the  requirements  of  this  section. 
The  basic  information  listed  in 
§  438.10(e)  of  this  section  must  be 
provided  as  follows: 

•  To  each  enroUee,  by  the  MCO, 
within  a  reasonable  time  after  it 
receives,  from  the  State  agency  or  the 
enrollment  broker,  notice  of  the 
recipient's  eiu'ollment; 

•  To  any  potential  enrollee  that 
requests  it,  by  the  MCO  or  by  the  State 
agency,  if  the  State  agency  prohibits 
MCOs  from  providing  it;  and 

•  On  an  annual  basis  thereafter,  the 
MCO  must  notify  enroilees  of  their  right 
to  request  and  obtain  this  information. 
The  information  that  must  be  provided 
includes  the  following: 

— Kinds  of  benefits  and  amount, 

duration,  and  scope  available  under 

the  contract; 
— Procedures  for  obtaining  services, 

including  authorization  requirements; 
— Names  and  locations  of  current 

network  providers,  including 


identification  of  those  who  are  not 

accepting  new  patients; 
— Any  restrictions  on  the  enrollee's 

freedom  of  choice  among  network 

providers; 
— The  extent  to  which  enroilees  may 

obtain  services  bom  out-of-network 

providers; 
— ^Provisions  for  after-hours  and 

emergency  coverage; 
— ^Policy  on  referrals  for  specialty  care 

and  for  other  services  not  furnished 

by  the  enrollee's  primary  care 

provider; 
— Cost-sharing,  if  any; 
— Enrollee  rights  and  responsibilities, 

such  as  §§  438.56  and  438.320;  and 
— Grievance  and  appeals  processes  for 

the  enrollee  and  health  care  provider, 

including  procedures  for  obtaining 

care  or  services  during  the  appeals 

process. 

In  addition,  §  438.10(f)  requires  that 
information  related  to  MCEs  and  health 
care  facilities,  their  licensiu«, 
certification,  and  accreditation  status. 
Information  that  includes,  but  is  not 
limited  to,  education  and  board 
certification  and  recertification  of  health 
professionals  must  be  furnished,  upon 
request,  to  each  enrollee,  by  the  MCE, 
and  to  each  potential  enrollee,  by  the 
MCE,  or  by  the  State  agency  if  the  State 
agency  prohibits  MCEs  bom  providing 
it. 

b.  Burden.  We  believe  the  burden 
placed  on  State  agencies,  MCEs,  or 
enrollment  brokers  as  a  result  of  this 
requirement  is  the  time  associated  with 
the  modifying  the  content  of  existing 
information  materials,  as  well  as  the 
time  associated  with  distributing  the 
materials  to  enroilees  as  specified  by  the 
regulation.  We  estimate  that  it  will 
initially  take  12  hours  for  each  MCE  to 
jnodify  existing  information  materials  to 
conform  with  the  reqmrement  above. 
We  further  estimate  that  there  are 
approximately  568  MCEs,  equating  to  an 
initial  modification  bUrden  of 
approximately  6,800  hours.  After  the 
initial  modification,  we  estimate  that  it 
will  take  MCEs  approximately  4  hours 
each  to  annually  update  the  information 
materials,  equating  to  an  annual  total 
burden  of  approximately  2,300  hoiu^ 

We  expect  that  it  will  take  MCEs  or 
State  agencies  approximately  5  minutes 
per  enrollee  to  mail  the  initial  packet, 
for  an  estimated  19,400,000  total 
enroilees.  The  total  burden  associated 
with  this  requirement  is  approximately 
1,616,700  hours,  approximately  2,800 
hours  per  MCE  or  33,70Q^ours  per  State 
agency. 

We  similarly  estimate  that  it  annually 
will  take  MCEs  or  State  agencies  5 
minutes  per  enrollee  to  mail 
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information  materials  upon  request.  We 
estimate  that  10  f>ercent  of  enrollees  and 
potential  enrollees  will  request 
information  annually,  equating  to 
approximately  2,075,800  enrollees  and 
potential  enrollees.  The  annual  mailing 
burden  associated  with  this  requirement 
is  estimated  to  be  2,075,800  individuals 
multiplied  by  5  minutes  per  person,  for 
a  total  burden  of  approximately  173,000 
hours  (approximately  300  hours  per 
MCE  or  3,600  hours  per  State  agency). 

Finally,  we  estimate  that  it  will 
annually  take  MCEs  or  State  agencies  5 
minutes  per  enrollee  to  notify  eiu-ollees 
of  their  right  to  receive  information. 
Five  minutes  multiplied  by  an  estimated 
total  enrollee  population  of  19,400,000 
individuals  equates  to  an  aimual  burden 
of  approximately  1,616,700  hours  or 
approximately  2,800  hours  per  MCE  or 
33,700  hours  per  State  agency. 

2.  Section  438.10(g) 

a.  Requirement.  Section  438.10(g) 
states  that  before  or  during  enrollment, 
the  State  must,  directly  or  through  the 
MCE,  provide  information  to  Medicaid 
enrollees  on  (1)  any  benefits  to  which 
they  may  be  entitled  imder  the 
Medicaid  program,  but  which  are  not 
covered  under  the  MCE  contract,  (2) 
specific  instructions  on  where  and  how 
to  obtain  these  benefits,  including  how 
transportation  is  provided  and,  (3)  cost 
sharing,  if  any. - 

b.  Burden.  The  biuden  associated 
with  this  requirement  is  the  time  it 
would  take  State  agencies  to  collect  and 
mail  this  information  to  enrollees.  We 
believe  that  it  will  take  State  agencies 
approximately  12  hours  each  to  collect 
and  prepare  the  information  materials 
associated  with  this  requirement, 
equating  to  an  initial  burden  of  48  States 
times  12  hours,  or  576  hours.  The 
additional  mailing  time  associated  with 
this  requirement  is  approximately  5 
minutes  per  enrollee,  equating  to  an 
annual  mailing  burden  of  5  minutes 
multiplied  by  19,400,000  enrollees,  or 
approximately  1,616,700  hours 
(approximately  33,700  hours  per  State). 

3.  Section  438.10(h) 

a.  Requirement.  Section  438.10(h) 
states  that  each  primary  care  case 
manager  must,  upon  request,  provide 
information  about  the  grievance 
processes  available  to  enrollees  and 
health  care  providers,  including 
procedures  for  obtaining  services  diiring 
the  appeals  process. 

b.  Burden.  The  burden  associated 
with  this  requirement  is  the  amount  of 
time  required  by  primary  care  case 
managers  to  mail  the  required 
information  to  enrollees.  We  believe 
that  it  will -take  the  estimated  60 


primary  care  case  managers 
approximately  5  minutes  per  enrollee  to 
mail  this  information.  We  estimate  that 
there  are  a  total  of  approximately 
4,300,000  primary  care  case  manager 
enrollees,  and  that  10  percent  of  those 
enrollees  will  request  this  information. 
This  equates  to  an  annual  burden  of  5 
minutes  multiplied  by  430,000 
enrollees.  or  approximately  35,800 
hours  (approximately  600  hours  per 
primary  care  case  manager). 

4.  Section  438.10(1) 

a.  Requirement.  In  summary,  section 
438.10(1)  states  that  if  a  State  agency 
MCO  or  PHP  provides  for  mandatory 
MC£  enrollment  under  section 
1932(a)(1)(A)  of  die  Act,  the  State 
agency  must  provide  information  either 
directly  or  through  the  MCE  to  potential 
enrollees  whenever  they  request  it,  and 
at  least  once  a  year  in  a  comparative, 
chart-like  format.  The  information  must 
include  the  MCE's  service  area,  the 
benefits  covered  under  the  contract,  any 
cost  sharing  imposed  by  the  MCE  and, 
to  the  extent  available,  quality  and 
performance  indicators,  including  but 
not  limited  to  disenrollment  rates  and 
enrollee  satisfaction. 

b.  Burden.  We  believe  that  the 
additional  burden  on  State  agencies 
(that  is,  not  yet  captured  in  the  above 
provisions)  is  the  length  of  time 
associated  with  creating  the 
comparative  chart.  We  estimate  that  it 
will  take  State  agencies  approximately  4 
hours  each  to  create  the  comparative 
chart.  We  further  estimate  that 
approximately  3  State  agencies  per  year 
will  avail  themselves  of  the  State  Plan 
Option,  for  a  total  annual  burden  of 
approximately  12  hours. 

B.  Section  438.56    Enrollment  and 
Disenrollment:  Requirements  and 
Limitations 

1.  Section  438.56(f) 

a.  Requirement.  Section  438.56(f) 
states  that  each  enrollee  must  submit  a 
written  request  for  disenrollment  to  the 
State  agency  and  to  the  MCE. 

b.  Burden.  We  believe  that  the  burden 
associated  with  this  requirement  is  the 
length  of  time  it  would  take  enrollees  to 
submit  in  writing  a  disenrollment 
request.  We  estimate  that  it  will  take 
approximately  2  minutes  per  enrollee  to 
generate  a  disenrolhnmt  request.  We 
estimate  that  approximately  5  percent  of 
MCE  enrollees  will  request  that  they  be 
disenrolled  from  an  MCE.  This  equates 
to  an  annual  biuden  of  approximately  2 
minutes  multiplied  by  1,940,000 
affected  enrollees,  or  approximately 
32.300  hours. 


2.  Section  438.56(g) 

a.  Requirement.  Section  438.56(g] 
requires  that  in  a  State  where  that  State 
agency  restricts  disenrollment  under 
this  section,  MCEs  must  notify  enrollees 
and  potential  enrollees  of  their 
disenrollment  rights  at  least  60  days 
befme  the  start  of  each  enrollment 
period  and  at  least  once  a  year. 

b.  Burden.  The  foUowring  information 
collection  requirements  are  subject  to 
the  PRA.  However,  we  believe  the 
burden  associated  with  these 
requirements  is  captured  in  the  general 
information  requirements  in  §  438.10. 

C.  Section  438.102    Enrollee-provider 
Communications 

1.  Requirement 

Section  438.102(c)  states  that  the 
general  rule  in  paragraph  (b)  of  this 
section  does  not  require  the  MCO  to 
cover,  furnish,  or  pay  for  a  particular 
counseling  or  referral  service  if  the  MCO 
objects  to  the  provision  of  that  service 
on  moral  or  religious  grounds;  and 
makes  written  information  on  these 
policies  available  to  (1)  the  State  agency, 
with  its  application  for  a  Medicaid 
contract,  prospective  eruoUees,  before 
and  during  enrollment,  and  (2)  current 
eiuollees,  within  90  days  after  adopting 
the  policy  with  respect  to  any  particular 
service. 

2.  Burden 

The  following  information  collection 
requirements  are  subject  to  the  PRA. 
However,  we  believe  the  burden 
associated  with  these  requirements  is 
captured  in  the  general  information 
requirements  in  §438.10. 

D.  Section  438. 110    Assurances  of 
Adequate  Capacity  and  Services 

1.  Sections  438.110(b)  and  (c) 

a.  Requirement.  Sections  438.110(b) 
and  (c)  state  that  each  MCO  must  give 
the  State  agency  and  HCFA  assurances 
that  it  has  the  capacity  to  serve  the 
expected  enrollment  in  its  service  area 
in  accordance  with  subpart  E  of  this 
part.  Each  MCO  must  submit 
documentation  to  demonstrate  that  it  (1) 
ofiiers  an  appropriate  range  of  services, 
in  accordance  with  subpart  E  of  this 
part,  including  access  to  preventive 
services,  primary  care  services,  and 
specialty  services  for  the  anticipated 
number  of  enrollees  for  the  service  area; 
(2)  maintains  a  network  of  providers 
that  is  sufficient  in  number,  mix,  and 
geographic  distribution  to  meet  the 
needs  of  the  anticipated  number  of 
eim)llees  in  the  service  area  and;  (3) 
meets  the  availabiUty  of  services 
requirements  in  §  438.306  of  this  part 
Each  MCO  must  submit  the 
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documentation  described  in 
§  438.110(b)  at  least  every  2  years,  and. 
specifically  (1)  at  the  time  it  enters  into 
or  renews  a  contract  with  the  State  and 
(2)  at  any  time  the  State  agency 
determines  there  has  been  a  significant 
change  in  the  MCO's  delivery  network 
or  enrollee  population. 

b.  Burden.  While  these  information 
collection  requirements  are  subject  to 
the  Act,  we  believe  that  MCOs  and  PHPs 
already  collect  and  provide  this 
information  to  State  agencies  as  part  of 
their  customary  and  usual  business 
practices.  Therefore,  in  accordance  with 
5  CFR  1320.3(b)(2),  the  burden 
associated  with  these  information 
collection  requirements  is  exempt 
because  the  time,  effort,  and  financial 
resources  necessary  to  comply  with 
these  requirements  would  be  incurred 
by  persons  in  the  normal  course  of  their 
activities. 

The  only  additional  burden  on  MCOs 
and  PHPs  is  the  length  of  time  required 
for  MCOs  and  PHPs  to  compile  this 
information  in  the  format  specified  by 
the  State  agency,  and  the  length  of  time 
for  the  MCOs  and  PHPs  to  mail  the 
information  to  the  State  and  HCFA.  We 
estimate  that  it  will  take  each  MCO  and 
PHP  approximately  20  hours  to  compile 
the  information  necessary  to  meet  this 
requirement,  for  a  total  burden  of  20 
hours  multiplied  by  502  MCOs  and 
PHPs,  or  approximately  10,000  hours.  In 
addition,  we  estimate  that  it  will  take 
MCOs  and  PHPs  approximately  5 
minutes  each  to  mail  the  materials 
associated  with  this  requirement  to 
States,  for  an  annual  burden  of 
approximately  5  minutes  multiplied  by 
502  MCOs  and  PHPs,  or  approximately 
42  hours. 

2.  Section  438.110(d) 

a.  Requirement.  Section  438.110(d) 
states  that  in  addition,  after  the  State 
agency  reviews  the  documentation,  and 
after  the  MCO  makes  any  changes 
required  as  a  result  of  that  review,  the 
MCO  must  submit  to  HCFA  assiuances 
that  include  copies  of  the 
documentation  reviewed  by  the  State 
agency  and  the  State's  certification  that 
the  MCO  has  complied  with  the  State's 
requirements  for  access  to  services,  as 
set  forth  in  the  availability  of  services 
requirements  in  §  438.306  of  this  part. 

0.  Burden.  While  these  information 
collection  requirements  are  subject  to 
the  Act,  we  believe  that  State  agencies 
already  assess  whether  MCOs  or  PHPs 
have  adequate  capacity  and  services  to 
serve  the  State's  Medicaid  population. 
Therefore,  in  accordance  with  5  CFR 
1320.3(b)(2),  the  burden  associated  with 
these  information  collection 
requirements  is  exempt  because  the 


time,  effort,  and  financial  resources 
necessary  to  comply  with  these 
requirements  would  be  incurred  by 
persons  in  the  normal  course  of  their 
activities. 

We  believe  that  the  only  additional 
burden  on  State  agencies  is  the  length 
of  time  associated  with  preparing  and 
mailing  the  certification  forms  that  are 
required  as  part  of  this  regulation.  We 
estimate  that  it  will  take  State  agencies 
approximately  30  minutes  per  MCO/ 
PHP  to  create  and  mail  the  certification 
letters.  Thus,  the  annual  burden 
associated  with  this  activity  is  estimated 
to  be  30  minutes  multiplied  by  502 
MCOs  and  PHPs,  for  a  total  burden  of 
approximately  251  hours. 

MCOs  and  PHPs  have  an  additional 
burden  associated  with  mailing  the 
documentation  and  certification  letters 
to  HCFA.  We  estimate  this  activity  to 
take  approximately  5  minutes  per  MCO 
and  PHP,  for  a  total  annual  burden  of  5 
minutes  multiplied  by  an  estimated 
number  of  502  MCOs  and  PHPs,  or 
approximately  42  hours. 

E.  Section  438. 114    Emergency  and 
Post-stabilization  Services 

1.  Requirement 

Section  438.114(b)  states  that  at  the 
time  of  enrollment  and  at  least  annually 
thereafter,  each  MCO  must  provide,  in 
clear,  acciu-ate,  and  standardized  form, 
information  that,  at  a  minimum, 
describes  or  explains  (1)  what 
constitutes  an  emergency,  with 
reference  to  the  definitions  in  paragraph 
(a)  of  this  section;  (2)  the  appropriate 
use  of  emergency  services;  (3)  the 
process  and  procedures  for  obtaining 
emergency  services,  including  use  of  the 
911  telephone  system  or  its  local 
equivalent;  (4)  the  locations  of     ■ 
emergency  settings  and  other  locations 
at  which  MCO  physicians  and  hospitals 
provide  emergency  services  and  post- 
stabilization  care  covered  under  the 
contract;  and  (5)  the  fact  that  prior 
authorization  is  not  required. 

2.  Burden 

The  following  information  collection 
requirements  are  subject  to  the  PRA. 
However,  we  believe  the  burden 
associated  with  these  requirements  is 
captured  in  the  general  information 
requirements  in  §  438.10. 

F.  Section  438,318    Enrollee 
Information 

1.  Requirement 

Section  438.318(b)  states  that  each 
State  agency  or  its  contracted 
representative  must  provide  the 
information  specified  in  paragraph 
(b)(2)  of  this  section,  for  each 


contracting  MCO  throughout  the  State  to 
any  potential  enrollee  who  requests  it, 
and  all  potential  enrollees,  when  they 
first  become  eligible  for  Medicaid,  are 
considering  choice  of  MCOs  under  a 
voluntary  program,  or  are  first  required 
to  choose  an  MCO  under  a  mandatory 
enrollment  program,  within  a  time 
frame  that  enables  them  to  use  the 
information  in  choosing  among 
available  MCOs. 

2.  Burden 

The  following  information  collection 
requirements  are  subject  to  the  PRA. 
However,  we  believe  the  burden 
associated  with  these  requirements  is 
captured  in  the  general  information 
requirements  in  §  438.10. 

G.  Section  438.340    Quality  Assessment 
and  Performance  Improvement  Pro-am 

1.  Requirement 

Section  438.340(d)(10)  states  that  each 
MCO  must  report  the  status  and  results 
of  each  project  to  the  State  as  requested. 

2.  Burden 

We  expect  that,  in  any  given  year, 
each  MCO  will  complete  two  projects, 
and  will  have  four  others  underway.  We 
further  expect  that  State  agencies  will 
request  the  status  and  results  of  each 
MCO's  projects  annually.  Accordingly, 
we  estimate  that  it  will  take  an  MCO  5 
hours  to  prepare  its  report  for  each 
project,  for  an  annual  total  burden  of  30 
hours  per  MCO.  In  aggregate,  this 
burden  equates  to  30  hours  multiplied 
by  an  estimated  389  MCOs,  or 
approximately  11,700  hours.  We 
estimate  that  the  maximum  biu-den  on 
PHPs  is  also  30  hours  per  PHP,  with  an 
aggregate  burden  of  approximately  3,400 
hours  (5  hours  per  project  times  a 
maximum  number  of  6  projects 
multiplied  by  113  PHPs). 

H.  Section  438.342 
Systems 

1.  Requirement 

Section  438.342(b)(3)  states  that  each 
MCO  must  make  all  collected  data 
available  to  the  State  agency  and  to 
HCFA,  as  required  in  this  subpart,  or 
upon  request. 

2.  Burden 

The  following  information  collection 
requirements  are  subject  to  the  PRA. 
However,  we  believe  that  the  burden 
associated  with  these  information 
collection  requirements  is  exempt  firom 
the  Act  in  accordance  with  5  CFR 
1320.3(b)(2)  because  the  time,  effort, 
and  financial  resources  necessary  to 
comply  with  these  requirements  would 
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be  incurred  by  persons  in  the  normal 
course  of  their  activities. 

/.  Section  438.402    General 
Requirements 

1.  Requirement 

In  summary,  §  438.402  states  that  if 
the  MCO  makes  a  standard  grievance 
decision  that  is  wholly  or  partly  adverse 
to  the  enrollee,  the  MCO  must  submit 
the  decision  and  all  supporting 
documentation  to  the  State  agency  as 
expeditiously  as  the  enrollee's  health 
condition  requires  but  no  later  than  30 
calendar  days  after  it  receives  the 
grievance,  for  further  review  in  the 
State's  fair  hearing  system. 

2.  Burden 

The  following  information  collection 
requirements  are  subject  to  the  PRA. 
However,  we  believe  the  burden 
associated  with  these  requirements  is 
captured  in  the  general  requirements  in 
§438.410. 

/.  Section  438.404    Notice  of  Intended 
Action 

1.  Requirement 

In  siunmary,  §  438.404  states  that  if  an 
MCO  intends  to  deny,  reduce,  or 
terminate  a  service  or  deny  payment,  or 
does  not  furnish  a  service  with 
reasonable  promptness,  the  MCO  must 
give  the  enrollee  timely  written  notice 
that  meets  the  requirements  set  forth 
§  438.404(a)  through  (k). 

2.  Burden 

We  estimate  that  the  biu-den 
associated  with  this  requirement  is  the 
length  of  time  it  would  take  an  MCO  or 
PHP  to  provide  written  notice  of  an 
intended  action.  We  estimate  that  it  will 
take  MCOs  and  PHPs  5  minutes  per 
action  to  make  this  notification.  We 
estimate  that  approximately  5  percent  of 
the  approximately  14  million  MCO  and 
PHP  enrollees  will  receive  one  notice  of 
intended  action  per  year  firom  their 
MCO  or  PHP  (1395  per  MCO/PHP).  The 
notification  burden  associated  with  this 
notice  is  estimated  to  be  5  minutes  per 
request  (115  hours  per  MCO/PHP),  for  a 
total  burden  of  approximately  58,000 
hours. 

K.  Section  438.406    Handling  of 
Complaints  and  Grievances 

1.  Requirement 

In  summary,  §  438.406  states  that  each 
MCO  must  acknowledge  receipt  of  each 
complaint  and  grievance. 

2.  Burden 

The  following  information  collection 
requirements  are  subject  to  the  PRA. 
However,  we  believe  the  burden 


associated  with  these  requirements  is 
captured  in  the  grievance  resolution  and 
notification  requirements  in  §  438.408. 

L  Section  438.408    Grievance 
Resolution  and  Notification 

1.  Requirement 

In  summary,  §  438.408  states  that  an 
MCO  receiving  an  expedited  grievance 
must  make  its  decision  and  notify  the 
affected  parties  (enrollee  and  the 
physician  as  warranted  by  the  patient's 
medical  condition  or  situation)  in 
writing  of  its  decision,  whether  adverse 
or  favorable,  as  expeditiously  as  the 
enrollee's  health  condition  requires,  but 
not  later  than  72  hoius  after  receiving 
the  request.  Similarly,  an  MCO 
receiving  a  standard  grievance  must 
make  its  decision  and  notify  the  affected 
parties  (enrollee  and  the  physician)  as 
warranted  by  the  patient's  medical 
condition  or  situation)  in  writing  of  its 
decision,  whether  adverse  or  favorable, 
as  expeditiously  as  the  enrollee's  health 
condition  requires  but  no  later  than  30 
calendar  days  after  it  receives  the 
grievance.  MCO  notice  of  both 
expedited  and  standard  grievance 
decisions  must  include  tifie 
requirements  specified  in  §  438.408 
(b)(1)  through  (b)(5). 

2.  Burden 

We  estimate  that  approximately  1 
percent  of  the  approximately  14  million 
MCO  and  PHP  enrollees  will  file  a 
complaint  with  their  MCO  or  PHP  (279 
per  MCO/PHP).  The  notification  burden 
associated  with  the  acknowledgment  of 
each  complaint  is  estimated  to  be  5 
minutes  per  request  (23  hoiu^  per  MCO/ 
PHP)  for  a  total  burden  of  approximately 
11,670  hours.  We  also  estimate  that 
approximately  .5  percent  of  the 
approximately  14  million  MCO  and  PHP 
enrollees  will  file  a  grievance  with  their 
MCO  or  PHP  (139  per  MCO/PHP).  The 
estimated  notification  burden  associated 
with  the  acknowledgment  of  each 
grievance  is  estimated  to  be  5  minutes 
per  request  (12  hours  per  MCO/PHP), 
for  a  total  burden  of  approximately 
5,800  hours. 

For  these  cases,  we  estimate  that  the 
biuden  on  the  enrollee  filing  a 
complaint  or  grievance  is  approximately 
20  minutes  per  case,  for  a  total  aggregate 
biuden  of  70,000  hours  annually.  We 
estimate  that  the  burden  on  the  MCO  or 
PHP  is  approximately  4  hours  per  case. 
This  time  includes  both  the  information 
collection  activity  and  the  decision 
making  process.  The  estimated  annual 
burden  on  MCOs  and  PHPs  equates  to 
approximately  1.700  hours  per  MCO/ 
PHP,  or  approximately  280,000  hauis  in 
total.  Finally,  the  estimated  notification 


burden  on  MCOs  and  PHPs  associated 
with  the  grievance  resolution  is  5 
minutes  p)er  request  (12  hours  per  MCO/ 
PHP)  for  an  aggregate  annual  burden  of 
approximately  5,800  hours. 

M.  Section  438.410    Expedited 
Resolution  of  Grievances 

1.  Section  438.410(c) 

a.  Requirement.  Section  438.410(c) 
states  that  if  the  MCO  makes  an 
expedited  grievance  decision  that  is 
wholly  or  partly  adverse  to  the  enrollee, 
the  MCO  notifies  the  State  agency  of 
each  decision  and  submits  records  and 
doctupentation  to  support  the  decision, 
as  expeditiously  as  the  enrollee's  health 
condition  requires,  but  no  later  than  24 
hours  after  the  exp>edited  decision. 

This  section  contains  the  applicable 
requiremofits  for  submitting  and 
appealing  an  MCO's  or  PHPs's  adverse 
grievance  decision  through  the 
Medicaid  State  Fair  Hearing  process. 
The  required  procedures  generally 
involve  a  written  request  from  an 
eiuoUee,  preparation  of  a  brief,  written 
explanation  and  case  file  by  the  MCO  or 
PHP  organization,  and  notification  of 
the  decision  by  the  MCO  or  PHP. 

b.  Burden.  We  estimate  that,  annually, 
approximately  30  percent  of  grievances 
result  in  a  decision  that  is  adverse  to  the 
enrollee,  and  will  imdergo  review 
through  the  State  Fair  Hearing  process 
(approximately  42  cases  per  MCO/PHP). 
For  these  cases,  we  estimate  an 
additional  burden  on  the  MCO  or  PHP 
of  approximately  2  hours  per  case. 
Thus,  the  estimated  total  annual  burden 
on  MCOs  and  PHPs  associated  with 
grievances  is  84  hours  per  MCO/PHP,  or 
an  aggregate  total  burden  of  42,000 
hours  (2  hours  multiplied  by  an 
estimated  21,000  affected  enrollees). 

2.  Section  438.410(f) 

a.  Requirement.  Section  438.410(f) 
states  that  if  an  MCO  denies  a  request 
for  expedited  grievance,  it  must 
automatically  transfer  the  request  to  the 
standard  timefi^me  process  and  give  the 
enrollee  prompt  oral  notice  of  the  denial 
and  follow  up,  within  2  working  days, 
with  a  written  letter  that  meets  the 
requirements  specified  in 
438.410(0(2)(i)  through  (f)(2)(ui). 

b.  Burden.  We  estimate  that,  annually, 
expedited  grievance  requests  will 
account  for  fewer  than  30  percent  of  all 
grievances  filed  with  MCOs  and  PHPs 
(42  per  MCO/PHP).  We  further  estimate 
that  MCOs  and  PHPs  will  deny  less  than 
2  percent  of  all  requests  for  expedited 
grievances  (1  per  MCO/PHP).  We 
estimate  that  Uie  burden  associated  with 
this  requirement  is  the  length  of  time  it 
would  take  an  MCO  or  PHP  to  provide 
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oral  and  written  notice  of  this  denial. 
We  estimate  that  it  will  take  MCOs  and 
PHPs  5  minutes  per  oral  notice  and  5 
minutes  per  written  notice  to  make  this 
notification  (that  is,  a  total  burden  of  10 
minutes  per  MCO/PH?)  for  a  total 
aggregate  annual  burden  of 
approximately  70  hours. 

N.  438.414    Information  about  the 
Grievance  System 

1.  Requirement 

Sections  438.414(a)  and  (b)  state  that 
each  MCO  must  provide  information 
about  the  grievance  system,  as  specified 
in  §  438.10  and  this  subpart  to  (1) 
enrollees;  (2)  potential  enrollees  (as 
permitted  by  the  State  agency);  and  (3) 
all  providers,  at  the  time  of 
subcontracting.  The  information  must 
explain  the  grievance  system  through  a 
State-developed  or  State-approved 
description  and  must  include  the 
information  set  forth  in  §438.414  (b)(1) 
through  (b)(6). 

In  addition,  §  438.414(c)  states  that 
upon  request,  the  MCO  must  provide 
enrollees  and  potential  enrollees  with 
aggregate  information,  derived  from  the 
collected  information  in  §  438.416(e), 
regarding  the  nature  of  enrollee 
grievances  andlheir  resolution. 

2.  Burden 

The  following  information  collection 
requirements  are  subject  to  the  PRA. 
However,  we  believe  the  burden 
associated  with  these  requirements  is 
captured  in  the  general  information 
requirements  in  §  438.10. 

0.  Section  438.416    Record  Keeping 
and  Reporting  Requirements 

1.  Requirement 

Sections  438.416(a),  (c),  and  (d)  state 
that  each  MCO  must  maintain  (1)  a  log 
of  all  complaints  and  grievances  and 
their  resolution;  (2)  a  record  any 
disenroUment  and  the  reason  for  it.  even 
if  it  occurs  before  the  grievance  process 
is  completed:  and  (3)  retain  the  records 
of  complaints,  grievances  (including 
their  resolution)  and  disenrollments  for 
3  years,  in  a  central  location,  and  make 
them  accessible  to  the  State  agency. 

In  addition,  §  438.416(e)  states  that 
each  MCO  must,  at  least  once  a  year, 
send  to  the  State  agency  a  summary  that 
includes  the  following  information:  (1) 
the  number  and  nature  of  all  complaints 
and  grievances:  (2)  the  timeframes 
within  which  they  were  resolved,  and 
the  decisions:  (3)  a  listing  of  all 
grievances  that  have  not  been  resolved 
to  the  satisfaction  of  the  affected 
enrollee,  (4)  the  number  and  nature  of 
grievances  for  which  the  MCO  provided 
expedited  resolution,  and  the  decisions: 


and  (5)  any  trends  relating  to  a 
particular  provider  or  a  particular 
service. 

This  section  contains  the  applicable 
requirements  that  MCOs  and  PHPs  must 
follow  to  record  and  track  complaints 
and  grievances.  We  estimate  that 
approximately  1  percent  of  the 
approximately  14  million  MCO  and  PHP 
enrollees  will  file  a  complaint  with  their 
MCO  or  PHP  (279  complaints  per  MCO/ 
PHP).  The  recording  and  tracking 
burden  associated  with  each  complaint 
is  estimated  to  be  1  minute  per  request 
(5  hours  per  MCO/PHP)  for  a  total 
aggregate  burden  of  2,300  hours  (1 
minute  multiplied  by  an  estimated 
140,000  enrollees  who  would  file  a 
complaint). 

2.  Burden 

We  estimate  that  approximately  .5 
percent  of  the  approximately  14  million 
MCO  and  PHP  enrollees  will  file  a 
grievance  with  their  MCO  or  PHP  (139 
per  MCO/PHP).  The  recording  and 
tracking  burden  associated  with  each 
grievance  is  estimated  to  be  1  minute 
per  request  (2  hours  per  MCO/PHP)  for 
a  total  aggregate  burden  of  1 ,200  hours 
(1  minute  multiplied  by  an  estimated 
70,000  enrollees  who  would  file  a 
grievance). 

This  section  also  contains  the 
applicable  requirements  that  MCOs  and 
PHPs  must  follow  to  submit  the  annual 
summary  of  complaints  and  grievances. 
Every  MCO  and  PHP  (approximately 
502  organizations)  must  submit  an 
annual  report.  We  estimate  that  the 
burden  on  the  MCO  or  PHP  for 
collecting  information  and  preparing 
this  summary  will  be  approximately  4 
hours  per  MCO/PHP  or  approximately 
2,000  hours  total.  We  estimate  that  the 
annual  burden  on  each  MCO  or  PHP  for 
mailing  the  summary  will  be 
approximately  5  minutes  per  MCO/PHP, 
or  approximately  42  hours  in  aggregate. 

P.  Section  438.602    Certification  of 
Data  That  Determine  Payment 

1.  Requirement 

When  payments  from  State  agencies 
to  MCOs  are  based  on  data  submitted  by 
the  MCO  that  includes,  but  is  not 
limited  to,  enrollment  information, 
encounter  data,  or  other  information 
required  by  the  State,  the  MCO  must, 
concurrent  with  the  submission  of  the 
data  attest  to  such  data's  accuracy, 
completeness,  and  truthfulness  as  a 
condition  of  receiving  such  payment. 

2.  Burden 

While  the  requirement  for  a  MCO  to 
attest  to  the  accuracy  of  enrollment 
information,  encounter  data,  or  other 


information  required  by  the  State 
agency,  is  subject  to  the  PRA,  the 
burden  associated  with  this  requirement 
is  captured  during  the  submission  of 
such  data.  Therefore,  we  are  assigning  1 
token  hour  of  burden  for  this 
requirement. 

Q.  Section  438.608    Certification  of 
Proposals  or  Contracts 

1.  Requirement 

MCOs  must  certify  the  accuracy, 
completeness,  and  truthfulness  of 
information  provided  in  contracts, 
requests  for  proposals,  or  other  related 
documents  specified  by  the  State 
agency. 

2.  Burden 

While  the  requirement  for  a  MCO  to 
certify  the  accuracy,  completeness,  and 
truthfulness  of  information  provided  in 
contracts,  requests  for  proposals,  or 
other  related  documents  specified  by 
the  State  agency  is  subject  to  the  PRA, 
the  burden  associated  with  this 
requirement  is  captured  during  the 
submission  of  such  information. 
Therefore,  we  are  as.signing  one  token 
hour  of  burden  for  this  requirement. 

R.  Section  438.710 
Due  Process 


Notice  of  Sanction: 


1.  Requirement 

Section  438.710(a)(1)  states  that 
before  imposing  any  of  the  sanctions 
specified  in  this  isubpart,  the  State  must 
give  the  affected  MC£  written  notice 
that  explains  the  basis  and  nature  of  the 
sanction. 

2.  Burden 

Based  on  current  knowledge  of  State 
law  prior  to  the  Federal  requirements 
imposed  under  BBA,  State  agencies 
already  impose  sanctions  against  MCEs 
and  provide  written  notice  to  MCEs 
explaining  the  violation  and  sanction  to 
be  imposed.  Accordingly,  because  this 
activity  constitutes  a  reasonable  and 
customary  business  practice  on  the  part 
of  State  agencies,  as  defined  in  5  CFR 
1320.3(b)(2)  and  (b)(3),  we  estimate  that 
there  is  no  additional  burden  as  a  result 
of  the  requirement  in  §  438.710(a)(1). 

S.  Section  438.720    Hearing  on 
Contract  Termination 

1.  Requirement 

Section  438.720(b)(1)  states  that 
within  30  days  after  reaching  the 
determination  to  terminate  a  MCE  the 
State  agency  must  give  the  MCE  written 
notice  of  it$  intent  to  terminate,  the 
reason  for  termination,  and  the  time  and 
place  of  the  hearing. 
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2.  Burden 

Based  on  current  knowledge  of  State 
law,  most  State  agencies  have  been 
terminating  contracts  with  MCEs  prior 
to  the  imposition  of  the  BBA 
requirements.  In  addition,  State 
agencies  that  have  been  terminating 
contracts  have  also  given  MCEs  written 
notice  of  their  intent  to  terminate. 
Therefore,  because  this  activity 
constitutes  a  reasonable  and  customary 
business  practice,  as  defined  in  5  CFR 
1320.3(b)(2)  and  (3),  we  believe  that  this 
provision  imposes  no  additional  burden 
on  State  agencies  as  described  in 
§  438.720(b)(1). 

T.  Section  438.722    DisenroUment 
During  Termination  Hearing  Process 

1.  Requirement 
Section  438.722(a)  states  that  after  a 

State  agency  has  notified  an  MCE  of  its 
intention  to  terminate  the  MCE's 
contract,  the  State  agency  may  give  the 
MCE's  enroUees  written  notice  of  the 
State  agency's  intent  to  terminate  the 
MCE's  contract. 

2.  Biirden 
State  agencies  have  already  had  the 

authority  to  terminate  MCE  contracts 
according  to  State  law  and  have  been 
providing  written  notice  to  the  MCEs. 
State  agencies  are  now  given,  at  their 
discretion,  the  option  of  notifying  the 
MCE's  enroUees  of  the  State  agency's 
intent  to  terminate  the  MCE's  contract. 
While  it  is  not  possible  to  gather  an 
exact  figure,  we  estimate  that  12  States 
agencies  may  terminate  1  contract  per 
year.  We  estimate  that  it  will  take  States 
30  minutes  to  prepare  the  notice  to 
enroUees,  for  a  total  burden  of  6  hours. 
In  additionTwe  estimate  that  it  will  take 
State  agencies  approximately  5  minutes 
per  beneficiary  to  notify  them  of  the 
termination,  equating  to  a  burden  of  5 
minutes  multiplied  by  12  States 
multiplied  by  34.000  beneficiaries  per 
MCE,  for  a  total  burden  of 
apffroximately  34,000  hours. 

U.  Section  438.724    Notice  to  HCFA 

1.  Requirement 
In  siunmary,  §  438.724  states  that  the 

State  agency  must  give  the  HCFA 
Regional  Office  written  notice  whenever 
it  imposes  or  lifts  a  sanction  that 
specifies  the  affected  MCE,  the  kind  of 
sanction,  and  the  reason  on  which 
imposition  or  lifting  is  based.  The  notice 
must  be  provided  no  later  than  30  days 
after  a  sanction  has  been  imposed  or 
Ufted. 

2.  Burden 
We  estimate  that  this  provision  will 

require  State  agencies  30  minutes  to 


provide  this  type  of  notice  per  sanction 
imposed  or  lifted.  In  addition,  we 
estimate  that  a  total  number  of  36  State 
agencies  will  impose  sanctions,  with  an 
average  number  of  1  sanction  per  State 
agency.  Therefore,  we  estimate  the  total 
annual  burden  as  a  result  of  this 
requirement  to  be  18  hours. 

V.  Section  438.810    Expenditures  for 
Enrollment  Broker  Services 

1.  Requirement 

Section  438.810(c)  requires  that  a 
State  agency  contracting  with  an 
enrollment  broker  must  submit  the 
contract  or  memorandum  of  agreement 
MOA)  for  services  performed  by  the 
broker  to  HCFA  for  review  and  approval 
prior  to  the  effective  date  of  services 
required  by  the  contract  or  MOA. 

2.  Burden 

The  biu-den  associated  with  this 
requirement  is  the  length  of  time  for  a 
State  agency  to  mail  each  the  contract  to 
HCFA  for  review.  We  estimated  that  the 
burden  associated  with  this  requirement 
is  5  minutes  per  enrollment  broker 
contract,  for  a  total  annual  burden  of 
approximately  3  hours  per  State  agency 
(5  minutes  multipUed  by  an  estimated 
35  enrollment  broker  contracts). 

We  have  submitted  a  copy  of  this 
proposed  rule  to  0MB  for  its  review  of 
the  information  collection  requirements 
described  above.  These  requirements  are 
not  eff^ective  until  they  have  been 
approved  by  OMB. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  to  the  following: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Seciuity  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850  ATTN:  Louis  Blank, 
HCFA-2001-^ 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503.  Attn:  Allison  Eydt,  HCFA  Desk 
Officer. 

vn.  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (RFA).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 


necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits, 
including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and  equity. 
A  regulatory  impact  analysis  (RIA)  must 
be  prepared  for  major  rules  with 
economically  significant  effects  ($100 
million  or  more  annually).  This  rule 
meets  the  criteria  of  being  economically 
significant,  as  the  impact  will  be  over 
$100  milUon.  This  is  also  a  "major  rule" 
under  5  U.S.C.  804. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  The  rule  implements  Medicaid 
provisions  as  directed  by  the  BBA  of 
1997.  The  statute  does  not  permit 
significant  regulatory  alternatives.  Thus, 
we  are  not  able  to  consider  significant 
alternatives  for  reducing  the  burden  on 
small  entities.  However,  we  invite 
interested  parties  to  submit  comments- 
suggesting  alternative  rules  that  would 
reduce  the  burden.  For  purposes  of  the 
RFA,  we  prepare  a  regulatory  flexibiUty 
analysis  unless  we  certify  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  non-profit  organizations, 
and  governmental  agencies.  Most 
hospitals  and  other  providers  and 
suppUers  are  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  million  or  less  annually. 
Individuals  and  State  agencies  are  not 
included  in  the  definition  of  a  small 

entity. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  do  not  anticipate  that  the 
provisions  in  this  proposed  rule  will 
have  a  substantial  economic  impact  on 
most  hospitals,  including  small  rural 
hospitals.  The  BBA  provisions  include 
some  new  requirements  on  State 
agencies  and  managed  care 
organizations,  but  not  directly  on 
individual  hospitals.  The  impact  on 
individual  hospitals  will  vary  according 
to  each  hospital's  current  and  future 
contractual  relationships  with  managed 
care  organizations.  Furthermore,  the 
impact  will  also  vary  according  to  each 
hospital's  current  procedures  and  level 
of  compliance  with  existing  law  and 
regulation  pertaining  to  Medicaid 
managed  care.  For  these  reasons,  this 
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proposed  rule  would  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  niunber  of  hospitals. 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  annual  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  (adjusted 
annually  for  inflation).  This  rule  does 
not  impose  any  mandates  on  State, 
local,  or  tribal  governments,  or  the 
private  sector  that  will  result  in  an 
annual  expenditure  of  $100,000,000  or 
more. 


B.  Summary  of  the  Proposed  Rule 

This  rule  implements  the  Medicaid 
provisions  as  directed  by  the  BBA.  The 
primary  objectives  of  these  provisions 
are  to  allow  for  greater  flexibility  for 
State  agencies  to  participate  in  Medicaid 
managed  care  programs  and  provide 
greater  beneficiary  protections,  and 
quality  assurance  standards.  The 
regulations  address  pertinent  areas  of 
concern  between  State  agencies  and 
MCEs,  including  enrollment,  access  to 
care,  provider  network  adequacy,  and 
grievance  procedures  for  beneficiaries. 

Since  1995.  enrollment  by  Medicaid 
beneficiaries  in  Medicaid  managed  care 
programs  has  grown  over  50  percent  to 
more  than  15  million  enroUees  in  1997. 
The  Medicaid  BBA  provisions  will 
likely  help  to  maintain  this  level  of 
managed  care,  and  may  contribute  to 
some  additional  growth  in  the  Medicaid 
managed  care  program. 

C.  Discussion  of  Impact 

We  believe  that  the  overall  impact  of 
this  proposed  rule  will  be  beneficial  to 
Medicaid  beneficiaries,  MCOs,  State 
agencies,  and  HCFA.  Many  of  the  BBA 
Medicaid  managed  care  requirements 
merely  codify  in  Federal  law  standards 
widely  in  place  in  State  law  or  the 
managed  care  industry.  Some  of  the 
BBA  provisions  represent  new 
requirements  for  State  agencies  and 
MCOs,  as  well  as  expanded 
opportunities  for  f>articipation  in 
Medicaid  managed  care. 

The  BBA  provisions  addressed  in  this 
regulation  that  may  have  significant 
financial  impact  on  State  agencies  or 
MCXDs  include:  (1)  State  options  to  use 
managed  care;  (2)  increased  beneficiary 
protections;  (3)  new  quality  standards; 
and  (4)  improved  administration. 
Initially,  some  of  these  provisions  may 
increase  administrative  costs  for  State 
agencies  and  MCOs.  However, 
quantifying  these  costs  is  difficult,  given 
the  disparity  in  State  and  MCO  current 


status  and  capabilities  relative  to 
meeting  these  requirements. 

Throughout  the  development  of  the 
regulation,  we  consulted  with  State 
agency  representatives  in  order  to  gain 
more  imderstanding  of  potential 
impacts.  At  the  November,  1997 
meeting  of  the  Executive  Board  of  the 
National  Association  of  State  Medicaid 
Directors  (NASMD).  we  discussed  the 
process  for  providing  initial  guidance  to 
State  agencies  about  the  Medicaid 
provisions  of  BBA.  We  provided  this 
guidance  through  issuance  of  a  series  of 
letters  to  State  Medicaid  Directors.  From 
October,  1997  through  July,  1998.  over 
40  of  these  letters  were  issued.  Much  of 
the  policy  included  in  this  regulation 
relating  to  the  State  plan  option 
provision  was  included  in  these  letters. 
In  May,  1998,  the  Executive  Committee 
of  NASMD  was  briefed  on  the  general 
content  of  the  regulation.  More  specific 
State  agency  input  was  obtained 
through  discussions  throughout  the 
Spring  of  1998  with  the  Medicaid 
Technical  Advisory  Groups  (TAGs)  on 
Managed  Care  and  Quality.  These 
groups  are  comprised  of  Medicaid 
agency  staff  with  notable  expertise  in 
the  subject  area  and  our  regional  office 
staff  and  are  stafied  by  the  American 
Public  Human  Services  Association. 
The  Managed  Care  TAG  devoted  much 
of  its  agenda  for  several  monthly 
meetings  to  BBA  issues.  The  Quality 
TAG  participated  in  two  conference 
calls  exclusively  devoted  to  discussion 
of  BBA  quality  issues.  Through  these 
contacts  HCFA  explored  with  State 
agencies  their  preferences  regarding 
policy  issues  and  the  feasibility  and 
practicality  of  implementing  policy 
under  consideration.  We  will  also  be 
seeking  public  comments  as  part  of  the 
Notice  of  Proposed  Rulemaking  process. 

It  is  clear  that  all  State  agencies  will 
be  affected  by  the  Medicaid  regulations, 
but  in  vaiying  degrees.  Much  of  the 
burden  will  be  on  MCOs  contracting 
with  State  agencies,  but  this  will  also 
vary  by  existing  and  continuing 
relationships  between  State  agencies 
and  MCOs.  Further,  because  the 
Medicaid  regulations  will  have  direct 
authority  over  the  State  agencies,  not 
the  MCOs.  the  effects  on  these  MCOs  are 
not  incorporated  within  this  impact 
statement.  Nonetheless,  these 
regulations  are  intended  to  maximize 
State  flexibility  and  minimize  the 
compliance  cost  to  State  agencies  and 
MCOs  to  the  extent  possible  consistent 
with  the  detailed  BBA  requirements.  We 
believe  the  proposed  rule  will  result  in 
improved  patient  care  outcomes  and 
satisfaction  over  the  long  term. 

Recognizing  that  a  lai^  number  of 
entities,  such  as  hospitals.  State 


agencies,  and  MCOs.  will  be  affected  by 
the  implementation  of  these  statutory 
provisions,  and  a  substantial  number  of 
these  entities  may  be  required  to  make 
changes  in  their  operations,  we  have 
prepared  the  following  analysis.  The 
terminology  mainly  used  throughout 
this  analysis  is  "MCOs,"  which  includes 
Federally  qualified  HMOs  or  public  or 
private  entities  determined  to  meet  the 
following  conditions:  (1)  is  organized 
primarily  for  the  purpose  of  providing 
health  care  services;  and  (2)  makes  the 
services  it  provides  to  its  Medicaid 
enrollees  as  accessible  as  those  services 
are  to  other  Medicaid  recipients  within 
the  area  served  by  the  entity.  Since 
primary  care  case  managers  do  not  fit 
this  definition,  the  term  "MCEs"  is  not 
used  to  describe  the  healthplans  or 
MCOs  in  the  analysis.  This  analysis,  in 
combination  with  the  rest  of  the 
preamble,  is  consistent  with  the 
standards  for  analysis  set  forth  by  both 
the  RFA  and  RIA. 


D.  State  Options  to  Use  Managed  Care 
Managed  Care  Organizations  (MCOs) 

Under  this  provision,  a  State  may 
amend  its  State  plan  to  require  all 
Medicaid  beneficiaries  in  the  State  to 
enroll  in  either  a  managed  care 
organization  or  a  primary  care  case 
manager,  without  the  need  to  apply  for 
a  waiver  of  "freedom  of  choice" 
requirements  under  either  section 
1915(b)  or  1115  of  the  Act.  However, 
waivers  would  still  be  required  to 
include  certain  exempted  populations 
in  mandatory  managed  care  programs, 
notably,  SSI  populations,  American 
Indians,  and  other  groups  of  children 
with  special  needs.  Federal  review 
would  be  limited  to  a  one  time  State 
Plan  Amendment  (SPA)  approval,  while 
State  agencies  would  no  longer  need  to 
request  waiver  renewals  every  2  years 
for  section  igi5(b)  and  5  years  for 
section  1115  waivers.  State  agencies 
may  include  "exempted"  populations  as 
voluntary  enrollees  in  State  plan 
managed  care  programs,  or  to  maintain 
parallel  waiver  programs  to  require 
enrollment  of  these  groups  in  managed 
care.  States  agencies  may  also  choose  to 
continue  to  use  one  waiver  process  for 
groups  that  may  be  included  under  the 
State  plan  option.  Currently,  only  a  flaw 
State  agencies  have  expressed  interest  in 
using  SPAs  to  require  beneficiary 
enrollment  in  managed  care.  In  short, 
the  n0w.3tate  plan  option  provides 
States  t^ndes  with  a  new  choice  of 
method  to  require  participation  in 
managed  care.  We  do  not  anticipate  that 
it  alone  will  influence  the  prevalence  o£ 
mandating  managed  care  in  Medicaid. 
MCOs  and  providers  would  continue  to 
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provide  care  in  a  manner  consistent 
with  ciirrent  and  future  standards, 
regardless  of  SPAs,  and,  consequently, 
Medicaid  beneficiaries  would  receive 
the  same  level  of  health  care  in 
compliance  with  current  and  future 
standards. 

Pursuing  the  SPA  option  rather  than 
a  section  1915(b)  or  section  1115  waiver 
may  reduce  State  administrative 
procedures  because  it  would  eliminate 
the  need  for  State  agencies  to  go  through 
the  waiver  renewals.  Similarly,  we  will 
benefit  from  a  reduced  administrative 
biu-den  if  fewer  waiver  applications  and 
renewals  are  requested.  However,  we 
believe  the  overall  reduction  in  burden 
to  both  States  and  to  us  would  be  small 
in  relation  to  the  overall  administrative 
requirements  of  the  Medicaid  program. 

E.  Primary  Care  Case  Management 

Prior  to  the  BBA,  many  State  agencies 
elected  to  implement  a  "primary  care 
case  management"  system  through  a 
freedom  of  choice  waiver  under  section 
1915(b)(1)  of  the  Act.  Under  the  BBA, 
State  agencies  may  now  require 
beneficiaries  to  use  a  primary  care  case 
manager  provider  imder  their  State 
plans  without  the  need  for  a  waiver. 
State  agencies  will  have  another  avenue 
to  include  primary  care  case 
management  contracts  in  Medicaid 
managed  care  programs.  Most  State 
agencies,  however,  are  already 
participating  in  "primary  care  case 
management"  programs.  Therefore, 
while  the  BBA  provision  provides 
potential  for  more  "primary  care  case 
management"  programs  to  come  into 
being,  we  do  not  expect  expansion  of 
primary  care  case  managers  to  be 
substantial  due  to  the  State  plan  option. 
To  the  extent  that  the  use  of  "primary 
care  case  managers"  increases,  patients 
of  these  providers  will  benefit  from 
greater  continuity  of  care  and  patient 
protections  deriving  from  new  and 
existing  standards. 

F.  Elimination  of  75:25  Rule 

Prior  to  the  passage  of  the  BBA.  nearly 
all  HMOs  contracting  with  Medicaid 
were  required  to  limit  combined 
Medicare  and  Medicaid  participation  to 
75  percent  of  their  enrollment,  and  State 
agencies  had  to  verify  enrollment 
composition  as  a  contract  requirement. 
Elimination  of  this  rule  allows  MCOs  to 
participate  without  verifying  that  they 
comply  with  this  requirement,  and 
eliminates  the  need  for  State  agencies  to 
monitor  enrollment  composition  in 
contracting  MCXDs.  This  will  broaden 
the  nimiber  of  MCOs  available  to  State 
agencies  for  contracting,  leading  to  more 
choice  for  beneficiaries. 


With  greater  flexibility  for  State 
agency  and  MCO  participation  in 
managed  care,  providers  can  serve  more 
Medicaid  beneficiaries  under  managed 
care  programs.  Medicaid  managed  care 
enroUees  will  have  more  choice,  better 
access  to  care,  and  improved 
satisfaction. 

G.  Increased  Beneficiary  Protection — 
Grievance  Procedures 

The  BBA  requires  MCOs  to  establish 
internal  grievance  procedures  that 
permit  an  eligible  enrollee,  or  a  provider 
on  behalf  of  an  eruoUee,  to  challenge  the 
denials  of  coverage  of  medical 
assistance  or  denials  of  payment.  While 
these  requirements  did  not  previously 
exist  in  Federal  law,  we  believe  they 
reflect  widespread  current  practice  and, 
therefore,  do  not  impose  significant 
incremental  costs  on  MCOs  or  State 
agencies. 

H.  Provision  of  Information 

In  mandatory  managed  care  programs, 
we  have  required  that  beneficiaries  be 
fully  informed  of  the  choices  available 
to  them  in  enrolling  writh  an  MCO. 
Section  1932(a)(5)  of  the  Act,  enacted  in 
section  4701(a)(5)  of  the  BBA.  describes 
the  kind  of  information  that  must  be 
made  available  to  Medicaid  enrollees 
and  potential  enrollees.  It  also  requires 
that  this  information,  and  all  enrollment 
notices  and  instructional  materials 
related  to  enrollment  in  MCOs,  be  in  a 
format  that  can  be  easily  understood  by 
the  individuals  to  whom  it  is  directed. 
We  do  not  believe  that  these 
requirements  deviate  substantially  from 
current  practice.  Furthermore,  there  is 
no  way  to  quantify  the  degree  of  biuden 
on  State  agencies  and  MCOs  for  several 
reasons.  We  do  not  have  State  specific 
data  on  what  information  State  agencies 
currently  provide,  or  the  manner  in 
which  they  provide  it.  Variability 
among  State  agencies  indicates  that 
implementing  or  continuing  enrollee 
information  requirements  will  represent 
different  degrees  of  difficulty  and 
expense. 

As  a  requirement  imder  the  provision 
of  information  section,  State  agencies 
opting  to  implement  mandatory 
managed  care  programs  under  the  SPA 
option  are  required  to  provide 
comparative  information  on  MCOs  to 
potential  enrollees.  Currently  only  a  few 
State  agencies  have  expressed  interest  in 
using  SPAs  to  require  beneficiary 
enrollment  in  managed  care.  However, 
for  State  agencies  that  do  select  this 
option,  we  do  not  believe  that  providing 
the  data  elements  in  themselves 
represents  a  burden  to  State  agencies 
choosing  the  SPA  option,  as  these  are 
elements  of  information  that  most  State 


agencies  ciurently  provide.  The 
regulation  specifies  that  the  information 
must  be  presented  in  a  comparative  or 
chart-like  form  that  facilitates 
comparison  between  MCOs.  This  may 
be  perceived  as  a  burden  to  States  that 
have  previously  provided  this 
information  in  some  other  manner; 
however,  it  is  our  belief  that  even  in  the 
absence  of  the  regulation,  the  trend  is 
for  States  and  many  accreditation 
bodies,  such  as  the  National  Committee 
for  Quality  Assiu-ance  (NCQA),  to  utilize 
chart-like  formats.  Consequently, 
enrollees  will  benefit  from  improved 
mechanisms  for  selecting  MCOs.  In  the 
short  term,  only  a  few  State  agencies 
have  opted  for  SPAs,  but  it  is 
anticipated  that  more  State  agencies  will 
participate  over  the  long  term.  State 
agencies  that  participate  in  the  future 
will  benefit  from  any  comparative  tools 
developed  by  HCFA  and  State  agencies 
in  the  short  term. 

/.  Demonstration  of  Adequate  Capacity 
and  Services 

BBA  requires  Medicaid  MCOs  and 
Prepaid  Health  Plans  (PHPs)  to  provide 
the  State  agency  and  the  Secretary  of 
HHS  with  assurances  of  adequate 
capacity  and  services,  including  service 
coverage  within  reasonable  timeframes. 
State  agencies  currently  require 
assurances  of  adequate  capacity  and 
services  as  part  of  their  existing 
contractual  arrangements  with  MCOs. 
However,  we  acknowledge  that  this 
information  has  not  been  routinely 
provided  to  HCFA  in  the  past.  Further, 
we  have  not  required  MCOs  to  submit 
to  HCFA  a  certification  from  the  State 
agency  that  the  MCO  or  PHP  has 
demonstrated  adequate  capacity  and 
services.  This  regulation  requires  plans 
to  send  HCFA  a  copy  of  the  certification 
they  obtain  from  the  State  agency. 
Under  this  rule,  each  State  agency 
retains  its  authority  to  establish 
standards  for  adequate  capacity  and 
services  within  MCO  contracts.  This 
may  be  perceived  as  a  burden  to  MCOs 
and  PHPs,  and  for  State  agencies -that 
have  not  been  required  to  formally 
certify  that  an  MCO  or  PHP  meets  the 
State's  capacity  and  service 
requirements;  however,  it  allows  MCOs 
to  demonstrate  to  HCFA  that  adequate 
capacity  and  services  standards 
estabUshed  by  State  agencies  are  being 
met  or  exceeded. 

Quantifying  the  additional  burden  on 
State  agencies.  MCOs  or  PHPs  as  a  result 
of  implementing  this  regulation  is  not 
feasible  for  several  reasons.  First,  HCFA 
does  not  have  State-specific  data  on  the 
types  of  detailed  information  States 
currently  require  of  their  contractors  (for 
example.  MCOs  and  PHPs)  to  ensure 
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adequate  capacity  and  services.  Second, 
we  do  not  have  State-specific 
information  on  the  manner  in  which 
State  agencies  collect  and  evaluate 
documentation  in  this  area.  Rather,  each 
Slate  agency  has  its  own  documentation 
requirements  and  its  own  procedures  to 
ensure  adequate  capacity  and  services. 
This  regulation  contemplates  that  State 
agencies  continue  to  have  that 
flexibility. 

Under  this  regulation.  State  agencies 
will  determine  and  specify  both  the 
detail  and  type  of  documentation  to  be 
submitted  by  the  MCO  or  PHP  to  ensure 
adequate  capacity  and  services,  and  the 
type  of  certification  to  be  submitted  to 
us.  Accordingly,  variability  among  State 
agencies  implementing  this  regulation 
represents  different  degrees  of  detail 
and  expense.  Regardless  of  the  level  of 
additional  burden  on  MCOs,  State 
agencies,  and  us,  Medicaid  beneficiaries 
will  receive  continued  protections  in 
access  to  health  care  under  both  State 
and  Federal  law. 

/.  New  Quality  Standards 

The  BBA  requires  that  each  State 
agency  and  MCO  or  PHP  have  an 
ongoing  quality  assessment  and 
performance  improvement  program 
(QAPI)  for  health  care  services  it 
provides  to  its  Medicaid  enrollees.  The 
QAPI,  among  other  things,  must 
include:  (1)  standards  for  access  to  care 
so  that  covered  services  are  available 
within  reasonable  timeframes  and  in  a 
manner  that  ensures  continuity  of  care; 
(2)  examination  of  other  aspects  of  care 
and  service  directly  related  to  quality  of 
care,  including  grievance  procedures 
and  marketing;  (3)  procedures  for 
monitoring  and  evaluating  the  quality 
and  appropriateness  of  care  and  service 
to  enrollees;  and  (4)  regular  and 
periodic  examinations  of  the  scope  and 
content  of  the  quality  program. 

The  requirements  under  this 
regulation  provide  that  each  MCO 
achieve  minimiun  performance  levels 
on  standcirdized  quality  measures.  They 
also  require  that  plans  conduct 
performance  improvement  projects  that 
achieve,  through  ongoing  measurement 
and  intervention,  demonstrable  and 
sustained  improvement  in  significant 
aspects  of  clinical  care  and  non-clinical 
services  that  can  be  expected  to  affect 
health  outcomes  and  member 
satisfaction.  This  approach  to  enstuing 
quality  reflects  the  expansion  in  recent 
years  of  the  problem-focused  approach 
that  was  prevalent  in  the  past  to  include 
a  focus  on  systematic  quality 
improvement  as  well. 

We  have  worked  closely  with  State 
Technical  Advisory  Groups  (TAGs)  in 
developing  the  managed  care  quality 


regulations  and  standards. 
Requirements  under  this  regulation 
build  on  a  variety  of  State  and  our 
efforts  to  promote  the  assessment  and 
improvement  of  quality  in  plans 
contracting  with  Medicaid,  including: 

•  The  Quality  Improvement  System 
for  Managed  Care  (QISMC),  an  initiative 
with  State  and  Federal  officials, 
beneficiary  advocates,  and  the  managed 
care  industry  to  develop  a  coordinated 
quality  oversight  system  that  reduces 
duplicative  or  conflicting  efforts  and 
emphasizes  demonstrable  and 
measurable  improvement. 

•  QARI,  serving  as  a  foundation  to  the 
development  of  QISMC,  highlights  the 
key  elements  in  the  Health  Care  Quality 
Improvement  System  (HCQIS), 
including  internal  quality  assurance 
programs.  State  monitoring,  and  Federal 
oversight.  This  guidance  emphasizes 
quality  standards  developed  in 
conjunction  with  all  system 
participants,  such  as  managed  care 
contractors.  State  regulators,  Medicaid 
recipients  or  their  representatives,  and 
external  review  organizations. 

We  have  built  on  efforts  in  other 
sectors  in  developing  these  quality 
assessment  and  performance 
improvement  requirements  in  order  to 
capitalize  on  current  activities  and 
trends  in  the  health  care  industry.  For 
example,  many  employers  and 
cooperative  purchasing  groups  £md 
some  State  agencies  already  require  that 
organizations  be  accredited  by  the 
National  Committee  on  Quality 
Assurance  (NCQA),  fhe  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO),  the 
American  Healthcare  Accreditational 
Conmiission  (AHAC),  or  other 
independent  bodies.  Many  also  require 
that  organizations  report  their 
performance  using  Health  Plan 
Employer  Data  &  biformation  Set 
(Hn)IS),  Foimdation  for  Accoimtability 
(FACCT),  or  other  measures  and 
conduct  enrollee  surveys  using  the 
Consumer  Assessment  of  Health  Plans 
Study  (CAHPS)  or  other  instruments. 
NCQA  estimates  that  more  than  90 
percent  of  plans  are  collecting  some  or 
all  of  HEDIS  data  for  their  commercial 
population.  Also,  States  agencies  have 
heightened  their  regulatory  efforts 
through  insurance  or  licensing 
reqiurements,  and  the  National 
Associaticm  of  Insurance  Commissioners 
(NAIC)  has  developed  model  acts  on 
network  adequacy,  quality  assessment 
and  improvmnent,  and  utilization 
review. 

We  anticipate  that  many  organizations 
will  need  to  invest  in  new  staff  and 
information  systems  in  order  to  perform 
these  new  quality  improvement 


activities.  It  is  difficult  to  quantify  these 
financial  and  operational 
"investments,"  as  State  agencies  and 
MCOs  across  the  country  exhibit 
varying  capabilities  in  meeting  these 
standards.  Even  though  these  new 
quality  requirements  will  present 
administrative  challenges  for  some  State 
agencies  and  MCOs,  State  agencies  have 
significant  latitude  in  how  diese 
requirements  will  be  implemented. 
Acknowledging  that  \hen  likely  will  be 
some  degree  of  burden  on  State  agencies 
and  MCOs,  we  also  believe  that  the  long 
term  benefits  of  greater  accountability 
and  improved  quality  in  care  delivery 
will  outweigh  the  costs  of  implementing 
and  maintaining  these  processes  over 
time. 

Regarding  the  new  quality  standards, 
we  are  interested  in  receiving  comments 
concerning  the  cost  or  other  impact  of 
these  provisions  on  State  agencies  and 
health  plans. 

K.  Administration 

1.  Certifications  and  Program  Integrity 
Protections 

BBA  sections  t902(a)(4)  and  (19) 
require  that  State  agencies  conduct 
appropriate  processes  and  methods  to 
ensure  the  efficient  operation  of  the 
health  plans.  This  includes  mechanisms 
to  not  only  safeguard  against  fraud  and 
abuse,  but  also  to  ensure  accurate 
reporting  of  data  among  health  plans, 
State  agencies,  and  HCFA. 

Section  438.602  addresses  the 
importance  of  reliable  data  that  is 
submitted  to  State  agencies.  These  data 
include  enrollment  information, 
encounter  data,  or  other  information 
that  are  used  for  payment 
determination.  For  the  most  part,  State 
agencies  reimburse  MCOs  on  a  capitated 
basis,  and  do  not  use  claims  or 
encoimter  data  as  a  basis  for  payment. 
However,  the  collecticm  of  encoimter, 
provider,  and  enrollment  data  will  be 
most  useful  for  State  agencies  in 
measuring  quality  performance  and 
addressing  various  methodologies  of 
rate  setting  and  risk  adjustment.  The 
Medicaid  provision  of  attesting  to  the 
validity  of  data  presents  an  additional 
step  in  the  process  of  data  submission. 
MCOs  have  historically  been  working 
closely  with  State  agencies  when 
reporting  Medicaid  data  to  affirm  that 
the  data  are  accurate  and  complete. 
Submitting  a  certification  of  validity 
could  take  place  in  a  variety  of  ways 
and  wiU  represent  a  varying  degree  of 
burdm  for  health  plans. 

Section  438.606  requires  MCOs  to 
have  effective  operational  capabilities  to 
guard  against  fraud  and  abuse.  This  will 
result  in  reporting  violations  of  law  ^ 
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MCOs  to  the  State  agency.  Providers  and 
health  plans  have  traditionally  ensured 
compliance  with  Federal  and  State  laws 
when  providing  and  delivering  health 
care  to  members.  An  example  is 
compliance  with  National  Association 
of  Insurance  Commissioners  (NAIC) 
standards.  However,  additional 
resources  and  procedures  will  be 
necessary  to  have  a  systematic  process 
for  documenting  violations  and  formally 
notifying  the  State  agency  of  such 

I  v\  ct  fl  n  C6S  > 

The  requirement  of  MCOs  to  certify 
the  accuracy  and  completeness  of 
provider  contracts  or  other  documents, 
as  stated  in  §  438.608  is  consistent  with 
current  practices.  These  demonstrations 
are  evident  in  NCQA  Accreditation 
procedures,  Medicaid  waiver  reviews, 
and  audits  that  are  necessary  for 
compliance  with  other  relevant  State 
and  Federal  laws.  Depending  on  the 
MCO,  new  processes  may  be  necessary 
to  comply  with  this  standard.  This 
requirement  may  not  necessarily  result 
in  new  mechanisms  or  resources  for 
MCOs,  but  may  create  the  need  for  more 
coordination  with  additional  State 
representatives  in  the  review  of  provider 
contracts. 

2.  Change  in  Threshold  from  $100,000 
to  $1,000,000 

Before  the  passage  of  the  BBA,  the 
Secretary's  prior  approval  was  required 
for  all  HMO  contracts  involving 
expenditures  in  excess  of  $100,000. 
Under  the  BBA,  the  threshold  amount  is 


increased  to  $1,000,000.  This  change  in 
threshold  will  have  minimal  impact  on 
plans  currently  contracting  with  State 
agencies  for  Medicaid  managed  care. 
Currently,  only  one  or  two  plans  in  the 
country  have  annual  Medicaid 
expenditiwes  of  under  $1,000,000. 
Therefore,  this  new  provision  will  not 
affect  a  significant  number  of  plans  or 
States. 

L.  Permitting  Same  Copayments  in 
HMOs  as  in  Fee-for-Service 

Under  section  4708(c)  of  the  BBA. 
State  agencies  may  now  allow 
copayments  for  services  provided  by 
MCOs  to  the  same  extent  that  they  allow 
copayments  under  fee-for-service. 
Imposition  of  copayments  in 
commercial  markets  typically  results  in 
lower  utilization  of  medical  services, 
depending  on  the  magnitude  of 
payments  required  of  the  enrollee.  Thus, 
we  would  normally  expect  State 
agencies  that  implement  copayments  for 
MCO  enrollees  to  realize  some  savings 
as  a  result.  However,  applying 
copayments  in  Medicaid  populations 
may  cause  State  agencies  and  MCOs  to 
inciu  more  overhead  costs  related  to 
administering  these  fees.  Factors 
contributing  to  these  costs  include 
copayments  that  are  significantly  lower 
for  Medicaid  beneficiaries  than  typical 
commercial  copayments  and  difficulty 
in  ensuring  compliance  with  these 
payments,  along  with  collection  efforts 
that  would  inevitably  be  necessary  for 
MCOs  to  obtain  all  fees  due  to  them. 


Also,  if  State  agencies  take  full 
advantage  of  this  option,  Medicaid 
managed  care  enrollees  would  incur 
additional  costs  to  obtain  health  care 
services.  As  a  result  of  these  variables, 
it  is  difficult  to  predict  how  many  State 
agencies  will  take  advantage  of  this  new 
option  of  permitting  copayments  in 
HMOs. 

M.  Six-month  Guaranteed  Eligibility 

The  legislation  has  expanded  the 
States'  option  to  guarantee  up  to  6 
months  eligibility  in  two  ways.  First,  it 
expands  the  types  of  HMOs  whose 
members  may  have  guaranteed 
eligibility,  in  that  now  it  includes 
anyone  who  is  enrolled  with  a  Medicaid 
managed  care  organization  as  defined  in 
section  1903(m)(l)(A)  of  the  Act. 
Second,  it  expands  the  option  to  include 
those  enrolled  with  a  primary  care  case 
manager  as  defined  in  section  1905(t)  of 
the  Act.  These  changes  are  effective 
October  1, 1997.  To  the  extent  that  State 
agencies  choose  this  option,  we  expect 
MCEs  in  those  States  to  support  the  use 
of  this  provision,  as  it  affords 
healthplans  with  minimally  acceptable 
assurance  of  membership  for  a  specified 
period  of  time.  Similarly,  beneficiaries 
will  gain  from  this  coverage  expansion 
and  continuity  of  care  will  be  enhanced. 

The  table  below  displays  our 
estimates  of  the  impact  of  the  expanded 
option  for  6  months  of  guaranteed 
eligibility  under  section  4709  of  the 
BBA. 


Cost  of  6-Month  Guaranteed  Eligibility  Option  ^ 

[Dollars  in  millions] 


FY  1999 

FY  2000 

FY  2001 

FY  2002 

FY  2003 

25 
20 

40 
30 

55 
45 

80 
60 

115 
90 

reoerai 

State          ~ "•" ""* 

Total     

45 

70 

100 

140 

205 

1  These  estimates  are  rounded  to  the  nearest  $5  miHion. 

- 

The  estimates  of  Federal  costs  are 
reflected  in  the  current  budget  baseline. 
The  estimates  assume  that  half  of  the 
current  Medicaid  population  is  enrolled 
in  managed  care  and  that  this 
proportion  will  increase  to  about  two- 
thirds  by  2003.  We  also  assume  that  15 
percent  of  managed  care  enrollees  are 
currently  covered  by  guaranteed 
eligibility  under  rules  in  effect  before  to 
the  BBA  and  that  the  effect  of  the 
expanded  option  under  Section  4709  of 
the  BBA  will  be  to  increase  this  rate  to 
20  percent  initially  and  to  30  percent  by 
2003.  The  guaranteed  eligibility 
provision  is  assumed  to  increase  average 
enrolhnent  by  3  percent  in  populations 


covered  by  the  option.  This  assumption 
is  based  on  computer  simulations  of 
enrollment  and  turnover  in  the 
Medicaid  program.  Per  capita  costs  used 
for  the  estimate  were  taken  from  the 
President's  FY  1999  budget  projections 
and  the  costs  for  children  take  into 
account  the  interaction  of  this  provision 
with  the  State  option  for  12  months  of 
continuous  eligibility  imder  section 
4731  of  the  BBA.  The  distribution 
between  Federal  and  State  costs  is  based 
on  the  average  Federal  share 
representing  57  percent  of  the  total 
costs. 

In  States  electing  the  6-month 
guaranteed  eligibility  option,  Medicaid 


beneficiaries  vnll  have  access  to 
increased  continuity  of  care  which 
should  result  in  better  health  care 
management  and  improved  clinical 
outcomes. 

N.  Conclusion 

This  BBA  managed  care  regulation 
will  affect  HCFA.  State  agencies,  MCOs, 
providers,  and  beneficiaries  in  different 
ways.  The  initial  investments  that  are 
needed  by  State  agencies  and  MCOs  will 
result  in  improved  and  more  consistent 
standards  for  the  deUvery  of  health  care 
to  Medicaid  beneficiaries.  Greater 
consumer  safeguards  will  result  from 
new  quality  improvement  and 
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protection  provisions.  Consequently, 
long  term  savings  will  derive  from  more 
consistent  standards  across  State 
agencies  and  MCXDs,  and  increased 
opportimities  for  provider  and 
beneficiary  involvement  in  improved 
access,  outcomes,  and  satisfiaction.  We 
solicit  public  comments  on  the  costs 
that  may  be  inciured  by  the  above 
mentioned  entities  to  the  extent  that 
they  may  be  significantly  economically 
aiTected  by  these  provisions. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 


42  CFR  Part  400 

Grant  programs — health,  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  430 

Administrative  practice  and 
procedure.  Grant  programs — health, 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  431 

Grant  programs — health,  Health 
facilities,  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  434 

Grant  programs — health.  Health 
maintenance  organizations  (HMO), 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children.  Grant  programs — ^health. 
Medicaid.  Reporting  and  recordkeeping 
reqiiirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  438 

Grant  programs — ^health.  Managed 
care  entities,  Medicaid,  Quahty 
assurance.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  440 

Grant  programs— health,  Medicaid. 

42  CFR  Part  447 

Accounting,  Administrative  practice 
and  procedure.  Drugs,  Grant  programs- 
health.  Health  facilities.  Health 
profese^ons,  Medicaid.  Reporting  and 
recordkaeping  requirements.  Rural 
areas. 

42  CFR  chapter  IV  would  be  amended 
as  set  fo^  below. 


PART  40&-INTRODUCTION; 
DERNinONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 

2.  Section  400.200  is  amended  to  add 
the  following  definitions,  in 
alphabetical  order: 

1400200   GMteral  deflnNions. 

mo  stands  for  health  insuring 
organization. 

•  •        •        «        • 

MCE  stands  for  managed  care  entity. 
MCO  stands  for  managed  care 
organization. 

•  »        •        •        * 

PHP  stands  for  prepaid  health  plan 

PART  430-QRANTS  TO  STATES  FOR 
MEDICAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  In  part  430  a  new  §  430.5  is  added, 
to  read  as  follows: 

§430^    DeflfiMons. 

As  used  in  this  subchapter,  imless  the 
context  indicates  otherwise — 

Capitation  payment  means  a  payment 
the  State  agency  makes  periodiodly  to 
a  contract  for  each  recipient  enrolled 
under  a  contract  for  the  provision  of 
medical  services  under  the  State  plan, 
regardless  of  whether  the  recipient 
receives  services  during  the  period 
covered  by  the  fee. 

Clinical  laboratory  means  a  facility 
that  examines  materials  derived  from 
the  human  body,  for  the  purpose  of 
providing  information  for  the  diagnosis, 
prevention  or  treatment  of  a  disease  or 
the  assessment  of  a  medical  condition. 

Comprehensive  risk  contract  means  a 
risk  contract  that  covers  comprehensive 
services,  that  is,  inpatient  hospital 
services  and  any  of  the  following 
services,  or  any  three  or  more  of  the 
following  services: 

(1)  Outpatient  hospital  services. 

(2)  Runl  health  clhiic  services. 

(3)  FQHC  services. 

(4)  Other  laboratory  and  X-ray 
services. 

(5)  Nursing  facility  (NF)  services. 

(6)  Early  and  periodic  screening, 
diagnostic,  and  treatment  (H>S]D 
services. 

(7)  Family  planning  services. 

(8)  Physician  services. 

(9)  Home  health  services. 


Contractor  means  any  entity  that 
contracts  with  the  State  agency,  under 
the  State  plan  and  in  return  for  a 
pajrment,  to  pnx^ss  claims,  to  pay  for 
or  provide  medical  services,  or  to 
enhance  the  State  agency's  capability  for 
efiiective  administration  of  the  program. 

Federally  qualified  HMO  means  an 
HMO  that  has  been  determined  by 
HCFA  to  be  a  qualified  HMO  imder 
section  1310(d)  of  the  PHS  Act. 

Health  iiisuring  organization  means 
an  entity  that — 

(1)  Covers  (through  payments  or 
arrangements  with  providera)  services 
for  recipients  in  exchange  for  a  fixed 
payment  amount;  and 

(2)  Asstunes  risk  for  the  cost  of  the 
services  it  covere. 

Nonrisk  contract  means  a  contract 
under  which  the  contractor — 

(1)  Is  not  at  risk  for  costs  inciured  that 
do  not  exceed  the  upper  limits -on 
payments  specified  in  §  447.362  of  this 
chapter,  and 

(2)  Is  reimbursed  based  on  the  costs 
it  actually  incurs. 

Prepaid  health  plan  (PHP)  means  an 
entity  that  provides  medical  services  to 
enrolled  recipients,  under  contract  with 
the  State  agency  and  on  the  basis  of 
prepaid  capitation  payments,  but  does 
not  have  a  comprehensive  risk  contract. 

Risk  contract  means  a  contract  under 
which  the  contractor — 

(1)  Assumes  risk  for  the  cost  of  the 
services  covered  under  the  contract;  and 

(2)  Incurs  loss  if  the  cost  of  furnishing 
the  services  exceeds  payment  imder  the 
contract. 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Atitliofity:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

1431^1    [AmwMlacq 

2.  In- §  431.51.  the  following  changes 
are  made: 

a.  In  par^raph  (a)  introductory  text, 
"and  1915  (a)  and  (b)  of  the  Act"  is 
revised  to  read  1915  (a)  and  (b)  and 
1932(a)(3)  of  the  Act". 

b.  Paragraphs  (a)(4).  and  (a)(5)  are 
revised  and  a  new  paragraph  (a)(6)  is 
added,  to  read  as  set  forth  below. 

c.  In  paragraph  (b)(1)  introductory 
text,  "and  part  438  of  Uiis  chapter"  is 
added  immediately  before  the  ctHnma 
that  follows  "this  section". 

d.  In  paragraph  (b)(2).  "an  HMO"  is 
revised  to  read  "a  Medicaid  MCO". 

f  41141    Fiw  choice  of  provMm. 
(a)  Statutory  basis.  *** 
(4)  Section  ig02(a)(23)  of  the  Act 

provides  that  a  rec^ient  enrolled  in  a 
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primary  care  case  management  system 
or  a  Medicaid  managed  care 
organization  (MCX))  may  not  be  denied 
freedom  of  choice  of  qualified  providers 
of  family  planning  services. 

(5)  Section  1902(e)(2)  of  the  Act 
provides  that  an  MCE  enrollee  who. 
while  completing  a  minimum 
enrollment  period,  is  deemed  eligible 
only  for  services  furnished  by  or 
through  the  MCE.  may,  as  an  exception 
to  the  deemed  limitation,  seek  family 
planning  services  from  any  qualified 
provider. 

(6)  Section  1932(a)  of  the  Act.  as 
added  by  section  4701(a)  of  the 
Balanced  Budget  Act  of  1997,  permits  a 
State  to  restrict  the  freedom  of  choice 
required  by  section  1902(a)(23),  under 
specified  circumstances,  but  not  with 
respect  to  family  planning  services. 

•  •        •        *        » 

3.  In  §  431.55.  the  following  sentence 
is  added  at  the  end  of  paragraph 
(c)(l)(i): 

{431 J6   Waiver  of  other  Medicaid 
rcQulfamenta. 

•  «        •       •       • 

(c)  •  *  • 

(1)'** 

(i)  *  *  *  The  person  or  agency  must 
comply  with  the  requirements  set  forth 
in  part  438  of  this  chapter  for  primary 
care  case  management  contracts  and 
systems. 

4.  Section  431.200  is  revised  to  read 
as  follows:: 

{431.200    Baslaandaoopa. 

This  subpart — 

(a)  Implements  section  1902(a)(3)  of 
the  Act.  which  requires  that  a  State  plan 
provide  an  opportunity  for  a  fair  hearing 
to  any  person  whose  claim  for 
assistance  is  denied  or  not  acted  upon 
promptly; 

(b)  Prescribes  procedures  for  an 
opportunity  for  hearing  if  the  State 
agency  takes  action  to  suspend, 
terminate,  or  reduce  services,  or  an 
MCO  or  PHP  takes  similar  action  \mder 
subpart  F  of  part  438  of  this  chaptw, 
and 

(c)  Implemraita  sections  1919(f)(3), 
and  1919(e)(7)(F)  of  the  Act  by 
providing  an  appeals  process  for 
individuals  who — 

(1)  Are  proposed  to  be  transferred  or 
discharged  from  nursing  facilities;  or 

(2)  Are  advrasely  affected  by  the 
preadmission  screening  or  the  annual 
resident  review  required  by  section 
1919(e)(7)  of  the  Act. 

5.  In  §  431.220(a)  introductory  text . 
paragraph  introductory  text  is 
republidied  and  a  new  paragraph  (a)(5) 
is  added  to  read  as  follows 


{431.220   When  a  hearing  la  requliad. 

(a)  The  State  agency  must  grant  an 
opportimity  for  a  hearing  to — 
»        »        •        *        • 

(5)  Any  MCO  or  PHP  enrollee  who  is 
entitled  to  a  hearing  under  subpart  F  of 
part  438  of  this  chapter. 
•        »        •        •        • 

PART  434— CONTRACTS 

1.  The  authority  citation  for  part  434 
continues  to  read  as  follows: 

Audiority.  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  In  §  434.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

{434.1    Baslaandacope. 

(a)  Statutory  basis.  This  part  is  based 
on  section  1902(a)(4)  of  the  Act,  which 
requires  that  the  State  plan  provide  for 
methods  of  administration  that  the 
Secretary  finds  necessary  for  the  proper 
and  efficient  operation  of  the  plan. 


{434.2    [Amended]. 

3.  In  §  434.2.  the  definitions  of 
"capitation  fee",  "clinical  laboratory", 
"contractor",  "enrolled  recipient", 
"Federally  quaUfied  HMO",  "health 
insuring  organization",  "health 
maintenance  organization  (HMO)", 
"nonrisk"  "prepaid  health  plan" 
"provisional  status  HMO"  and  "risk  or 
underwriting  risk"  are  removed. 

{434.6    [Amended] 

4.  In  paragraph  (a)(1). "  .  appendix  G" 
is  removed. 

Subpart  C  [Ramovad] 

5.  Subpart  C,  consisting  of  §§  434.20 
through  434.38,  is  removed  and 
reserved. 

Subpart  D  [Afnendad] 

6.  In  subpart  D.  §§434.42  and  434.44 
are  removed. 

Subpart  E  [Removed] 

7.  Subpart  E,  consisting  of  §§  434.50 
through  434.67.  is  removed  and 
reserved. 

Subpart  F[AinandadI 

{434.70   [Revlaedl 

8.  Section  434.70  is  revised  to  read  as 
follows 

{434.70   CondMona  for  Federal  financial 
partcipaaon  (FFP) 

(a)  BosJc  requirements.  FFP  is 
available  only  for  periods  during  which 
the  contract — 

(1)  Meeta  the  requiremente  of  this 

pait; 


(2)  Meeta  the  applicable  reqiiirranenta 
of  45  CFR  part  74;  and 

(3)  Is  in  effect. 

(b)  Basis  for  withholding.  HCFA  may 
withhold  FFP  for  any  period  diuing 
which — 

(1)  The  State  fails  to  meet  the  State 
plan  requirementa  of  this  part;  or 

(2)  Either  party  substantially  fails  to 
cany  out  the  terms  of  the  contract 

{{434.71  through  434.75  and  434J0 
[Removed] 

9.  Sections  434.71  through  434.75  and 
434.80  are  removed. 

PART  435-ELIQIBILITY  M  THE 
STATES.  THE  DISTRICT  OF 
COLUMBIA.  THE  NORTHERN 
MARIANA  ISLANDS,  AND  AMERICAN 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

ftlhwHj  Sec  1102  of  the  Social  Security 
Act(42U.S.Cl302). 

{436.212   [Amended] 

2.  In  §  435.212,  the  following  changes 
are  made: 

a.  Throughout  the  section,  "HMO", 
wherever  it  appears,  is  revised  to  read 
"  MCO". 

b.  The  introductory  text  is  revised  to 
read  as  follows: 

{436.212    IndMdualaaiho  would  be 
meigMe  If  they  ware  not  enrolled  m  an 
MCE. 

The  State  agency  may  provide  that  a 
recipient  who  is  emolled  in  an  MCE  and 
who  becomes  ineligible  for  Medicaid  is 
considered  to  continue  to  be  eUgible — 

3.  Section  435.326  is  revised  to  read 
as  follows: 

{436.326    indMdualaartwemildbe 

kt^HtfUientMfmnnMennlttaWtm 

MCE. 

if  the  State  agency  provides  Medicaid 
to  the  categorically  needy  under 
§  435.212.  it  may  provide  Medicaid 
under  the  same  rules  to  medically  needy 
redpienta  who  are  enrolled  in  an  MCE. 

1.  A  new  part  438  is  added  to  chapter 
IV,  to  read  as  follows: 

PART  438-MANAQED  CARE 
PROVISIONS 


Sec. 

438.1 
436.2 
438.6 
438.8 
438.10 


Basis  and  scope. 
Definitions. 
Contract  requirements. 
Provisions  that  apply  to  PHPs. 
Infixmation  requirements. 


438.12    Provider  discrimination. 
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Subpart  B—  State  Raspohaibillties 

438.50    State  plan  and  contract 

requirements:  General  rule. 
438.52    Choice  of  managed  care  entities. 
438.56    Enrollment  and  disenrollment: 

Requirements  and  limitations. 
438.58    Conflict  of  interest  safeguards. 
438.60    Limit  on  payment  to  other 

providers. 
438.62    Continued  service  to  recipients. 
438.64    Computation  of  capitation 

payments. 
438.66    Monitoring  procedures. 

Subpart  C— Enrotlaa  Protaetions 

438.100    BeneHts. 

438.102    EnroUee-provider  communications. 

438.104    Marketing  activities. 

438.106    Liability  for  payment. 

438.108    Cost  sharing. 

438. 1 10    Assurances  of  adequate  capacity 

and  services. 
438. 114    Emergency  and  post-stabilization 

services. 
438.116    Solvency  standards. 

Subpart  D    [Rewrvadl 

Subpart  E— Ouality  Aaaasamsnt  and 
Parformanca  Improvamant 

438.300    Scope. 

438.302    State  responsibilities. 

438.304    Elements  of  State  quality  strategies. 

AccMS  Standards 

438.306    Availability  of  services. 
438.308    Continuity  and  coordination  of 

care. 
438.310    Coverage  and  authorization  of 

services. 

Structure  and  Operation  Standards 

438.314    Establishment  of  provider 

networks. 
438.318    EnroUee  information. 
438.320    EnroUee  rights. 
438.324    Confidentiality. 
438.326    Enrollment  and  disenrollment. 
438.328    Grievance  systems. 
438.330    Subcontractual  relationships  and 

delegation. 

Measurement  and  Improvement  Standards 

438.336    Practice  guidelines. 
438.340    Quahty  assessment  and 

performance  improvement  program. 
438.342    Health  information  systems. 

Subpart  F—Qriavanca  Systam 

438.400    Statutory  basis  and  definitions. 
438.402    General  requirements. 
438.404    Notice  of  intended  action. 
438.406    Handling  of  complaints  and 

grievances. 
438.408    Grievance  resolution  and 

notification. 
438.410    Expedited  resolution  of  grievances. 
438.414    Information  about  the  grievance 

system. 
438.416    Recordkeeping  and  reporting 

requirements. 

438.420  Continuation  of  benefits  pending 
grievance  resolution  or  State  £dr  hearing 
decision. 

438.421  EfiiBctuation  of  reversed  grievance 
resolutions. 


438.422    Monitoring  of  the  grievance 

systent 
438.424    Consequences  of  noncompliance. 

Subpart  Q—{Raaarvad] 

Subpart  H— Cartillcationa  and  Program 
Intsgrtty  Protactiona 

438.600    Statutory  basis. 

438.602    Certification  of  data  that  determine 

payment. 
438.606    Conditions  necessary  to  contract  as 

anMCO. 
438.608    Certification  for  contracts  or 

proposals. 

Subpart  I— Sanctiona 

438.700    Basis  for  imposition  of  sanctions. 
438.702    Types  of  intermediate  sanctions. 
438. 704    Amounts  of  civil  money  penalties. 
438.706    Sp>ecial  rules  for  temporary 

management. 
438.708    Required  imposition  of  temporary 

management  for  chronic  substandard 

MCOs 
438.710    Notice  of  sanction;  due  process. 
438.718    Termination  of  an  MCE  contract. 
438.720    Hearing  on  contract  termination. 
438.722    Disenrollment  during  termination 

hearing  process. 
438.724    Notice  to  HCFA. 
438.730    Sanction  by  HCFA. 

Subpart  J-Condittona  for  Fadaral  Rnanelal 
Partldpatton 

438.802    Basic  requirements. 

438.806    Prior  approval. 

438.808    Exclusion  of  entities. 

438.810    Expenditures  for  enrollment  broker 

services. 
438.812    Costs  under  risk  and  nonrisk 

contracts. 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

Subpart  A— General  Provisions 

§43&1    Baala  and  aeopa. 

(a)  Statutory  basis.  This  part  i*:  based 
on  sections  1902(a)(4),  1903(m).  1905(t), 
and  1932  of  the  Act. 

(1)  Section  1902(a)(4)  requires  that 
States  provide  for  methods  of 
administration  that  the  Secretary  finds 
necessary  for  proper  and  efficient 
operation.  The  application  of  the 
requirements  of  this  part  to  PHPs  that 
do  not  meet  the  statutory  definition  of 
MCO  or  a  primary  care  case  manager  is 
under  the  authority  in  section 
1902(a)(4). 

(2)  Section  1903(m)  contains 
requirements  that  apply  to 
comprehensive  risk  contracts. 

(3)  Section  1903(m)(2)(H)  provides 
that  an  enrollee  who  loses  Medicaid 
eligibility  for  not  more  than  2  months 
may  be  enrolled  in  the  succeeding 
month  in  the  same  MCE  if  that  MCE  still 
has  a  contract  with  the  State. 

(4)  Section  1905(t)  contains 
requirements  that  apply  to  primary  care 
case  managers.. 

(5)  Section  1932— 


(i)  Provides  that,  with  specified 
exceptions,  a  State  may  require 
Medicaid  recipients  to  enroll  in 
managed  care  entities; 

(ii)  E>efines  "managed  care  entity 
(MCE)"  as  "an  MCO  or  a  primary  care 
case  manager"; 

(iii)  Establishes  the  rules  that  MCOs, 
primary  care  case  managers,  the  State, 
and  the  contracts  between  the  State  and 
those  entities  must  meet,  including 
compliance  with  requirements  in 
sections  1903(m)  and  1905(t)  of  the  Act 
that  are  implemented  in  this  part ; 

(iv)  Establishes  numerous  protections 
for  enrollees  of  MCEs; 

(v)  Requires  States  to  develop  a 
quality  assessment  and  performance 
improvement  strategy; 

(vi)  Specifies  certain  prohibitions 
aimed  at  the  prevention  of  baud  and 
abuse; 

(vii)  Provides  that  a  State  may  not 
enter  into  contracts  with  MCEs  unless  it 
has  established  intermediate  sanctions 
that  it  may  impose  on  an  MCE  that  fails 
to  comply  with  specified  requirements; 
and  (viii)  Makes  other  minor  changes  in 
the  Medicaid  programs. 

(b)  Scope.  This  part  sets  forth 
requirements,  prohibitions,  and 
procediu^s  for  the  provision  of 
Medicaid  services  through  managed 
care  entities.  Requirements  vary 
depending  on  the  type  of  entity  and  on 
the  authority  under  which  the  State 
contracts  with  the  entity.  Provisions  that 
,  apply  only  when  the  contract  is  under 
a  mandatory  managed  care  program 
authorized  by  section  1932(a)(1)(A)  of 
the  Act  are  identified  as  such. 

S43&2   Oeflnitiona. 

As  used  in  this  part — 

Authorized  representative  means  an 
individual  authorized  by  an  enrollee  to 
act  on  his  or  her  behalf  in  any  dealings 
with  an  MCE  or  the  State.  The  rules  for 
appointment  of  representatives  set  forth 
in  20  CFR  part  404,  subpart  R  apply 
imless  otherwise  provided  in  this 
subpart. 

Afonaged  care  entity  (MCE)  means — 

(1)  A  Medicaid  managed  care 
organization  (MCO)  that  has  a 
compr^ensive  risk  contract  imder 
section  1903(m)  of  the  Act;  or 

(2)  A  primary  care  case  manager. 
Managed  care  organization  (MCO) 

means — 

(1)  A  Federally  qualified  HMO  that 
meets  the  advance  directives 
requirements  of  subpart  I  of  part  489  of 
this  chapter,  or 

(2)  Any  public  or  private  entity  that 
meets  the  advance  directives 
requirements  and  is  determined  to  also 
meet  the  following  conditions: 
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(i)  Is  organized  primarily  for  the 
purpose  of  providing  health  care 
services. 

(ii)  Makes  the  services  it  provides  to 
its  Medicaid  enrollees  as  accessible  (in 
terms  of  timeliness,  amount,  duration, 
and  scope)  as  those  services  are  to  other 
Medicaid  recipients  within  the  area 
served  by  the  entity. 

(iii)  Meets  the  solvency  standards  of 
§438.116. 

Prepaid  health  plan  (PHP)  means  an 
entity  that  provides  medical  services  to 
enrolled  recipients  under  contract  with 
the  State  agency,  and  on  the  basis  of 
prepaid  capitation  fees,  but  does  not 
have  a  comprehensive  risk  contract. 
Primary  care  means  all  health  care 
services  and  laboratory  services 
customarily  provided  by  or  through  a 
general  practitioner,  family  physician, 
internal  medicine  physician, 
obstetrician/gynecologist,  or 
pediatrician,  in  accordance  with  State 
licensure  and  certification  laws  and 
regulations. 

Primary  care  case  management  means 
a  system  under  which  a  primary  care 
case  manager  contracts  with  the  State  to 
furnish  case  management  services, 
(which  include  the  location, 
coordination  and  monitoring  of  primary 
health  care  services)  to  Medicaid 
recipients. 

Primary  care  case  manager  means  a 
physician,  a  physician  group  practice, 
an  entity  that  employs  or  arranges  with 
physicians  to  furnish  primary  care  case 
management  services  or,  at  State  option, 
one  of  the  following: 

(1)  A  physician  assistant. 

(2)  A  nurse  practitioner. 

(3)  A  certified  nurse-midwife. 
Frovider  means — 

(1)  Any  individual  who  is  engaged  in 
the  delivery  of  health  care  services  in  a 
State  and  is  licensed  or  certified  by  the 
State  to  engage  in  that  activity  in  the 
State;  and 

(2)  Any  entity  that  is  engaged  in  the 
delivery  of  health  care  services  in  a 
State  and  is  licensed  or  certified  by  the 
State  to  deliver  those  services  if 
licensing  or  certification  is  reqmred  by 
State  law  or  regulation. 

§43a6    Contract  requirements. 

(a)  Entities  eligible  for  comprehensive 
risk  contracts.  A  State  agency  may  enter 
into  a  comprehensive  risk  contract  only 
with  one  of  the  following: 

(1)  An  MCO. 

(2)  The  entities  identified  in  section 
1903(m)(2)(B)(i).  (ii)  and  (iii)  of  the  Act. 

(3)  Certain  Community,  Migrant,  and 
Appalachian  Health  Centers  identified 
in  section  1902(m)(2)(G)  of  the  Act. 
Unless  they  qualify  for  a  total 
exemption  under  section  1902(m)(2)(B) 


of  the  Act,  these  entities  are  subject  to 
the  regulations  governing  MCOs  imder 
this  part. 

(4)  An  HIO  that  arranges  for  services 
and  became  operational  before  January 

1986. 

(5)  An  HIO  described  in  section 
9517(c)(3)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1985  (as  added  by 
section  4734(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990). 

(b)  Capitation  payments.  All  risk 
contracts  must  specify — 

(1)  The  actuarial  basis  for 
computation  of  the  capitation  payments; 

and 

(2)  That  the  capitation  payments  and 
any  other  payments  provided  for  in  the 
contract  do  not  exceed  the  payment 
limits  set  forth  in  §  447.361  of  this 
chapter. 

(c)  Enrollment  discrimination 
prohibited.  Contracts  with  MCEs  must 
provide  as  follows: 

(1)  Ehiring  open  enrollment  periods, 
the  MCE  accepts  individuals  eUgible  for 
enrollment  in  the  order  in  which  they 
apply  without  restriction  (unless 
authorized  by  the  Regional 
Administrator),  up  to  the  limits  set 
under  the  contract. 

(2)  Enrollment  is  voluntary,  except  as 
provided  under  §  438.50  or  under  a 
waiver  of  freedom  of  choice  imder 
section  1115(a)(1)  or  section  1915(b)  of 
the  Act. 

(3)  The  MCE  will  not,  on  the  basis  of 
health  status  or  need  for  health  services, 
discriminate  against  individuals  eligible 

to  enroll. 

(d)  Services  that  may  be  covered.  An 
MCE  contract  may  cover,  for  enrollees, 
services  that  are  in  addition  to  those 
covered  under  the  State  plan  for 
recipients  who  are  not  enrollees. 

(e)  Compliance  with  contracting  rules. 
All  contracts  must  meet  the 
requirements  of  this  section. 

(f)  Inspection  and  audit  of  financial 
records.  Risk  contracts  must  provide 
that  the  State  agency  and  the 
Department  may  inspect  and  audit  any 
financial  records  of  \he  entity  or  its 
subcontractors  relating  to  the  entity's 
capacity  to  bear  the  risk  of  potential 
financial  losses. 

(g)  Physician  incentive  plans.  (1)  MCO 
contracts  must  provide  for  compliance 
with  the  requirements  set  forth  in 

§§  422.208  and  422.210  of  this  chapter. 

(2)  In  applying  the  provisions  of 
§§  422.208  and  422.210.  references  to 
"M+C  organization",  "HCFA",  and 
"Medicare  beneficiaries"  must  be  read 
as  references  to  "MCO",  "State  agency" 
and  "Medicaid  recipients",  respectively. 

(h)  Advonce  directives.  (1)  MCO 
contracts  must  provide  for  compliance 
with  the  requirements  of  subpart  I  of 


part  489  of  this  chapter  for  maintaining 
written  policies  and  procediu«s  with 
respect  to  advance  directives. 

(2)  The  MCO  must  provide  adult 
enrollees  with  oral  and  written 
information  on  advance  directives 
pohcies,  and  include  a  description  of 
applicable  State  law. 

[3)  The  information  must  reflect 
changes  in  State  law  as  soon  as  possible, 
but  no  later  than  90  days  after  the 
effective  date  of  the  change. 

(i)  Special  rules  for  certain  HIOs. 
Contracts  with  HIOs  that  began 
operating  on  or  after  January  1, 1986. 
and  that  the  statute  does  not  explicitly 
exempt  from  requirements  in  section 
1903(m)  of  the  Act,  are  subject  to  all  the 
requirements  of  this  part  that  apply  to 
MCOs  and  contracts  with  MCOs.  These 
HIOs  may  enter  into  comprehensive  risk 
contracts  only  if  they  meet  the  criteria 
of  paragraph  (a)  of  this  section. 

Q)  Additional  rules  for  contracts  with 
primary  care  case  managers.  A  primary 
care  case  manager  contract  must  meet 
the  following  requirements: 

(1)  Provide  for  reasonable  and 
adequate  hours  of  operation,  including 
24-hour  availabiUty  of  information, 
referral,  and  treatment  for  emergency 
medical  conditions. 

(2)  Restrict  enrolbnent  to  recipients 
who  reside  sufficiently  near  one  of  the 
manager's  delivery  sites  to  reach  that 
site  within  a  reasonable  time  using 
available  and  affordable  modes  of 
transportation. 

(3)  Provide  for  arrangements  with,  or 
referrals  to.  sufficient  niunbers  of 
physicians  and  other  practitioners  to 
ensure  that  services  under  the  contract 
can  be  furnished  to  enrollees  promptly 
and  without  compromise  to  quaUty  of 

care. 

(4)  Prohibit  discrimination  in 
enrollment,  disenrollment.  and  re- 
enrollment,  based  on  the  recipient's 
health  status  or  need  for  health  care 
services. 

(5)  Provide  that  enrollees  have  the 
ri^t  to  terminate  enrollment  in 
accordance  with  §438.56. 

$438.8    Provisions  that  apply  to  PHPs. 

The  following  requirements  and 
options  apply  to  PHPs,  PHP  contracts. 
and  States  with  respect  to  PHPs.  to  the 
same  extent  that  they  apply  to  MCOs, 
MCO  contracts,  and  States  with  respect 

to  MCOs. 

(a)  The  requirements  of  §  438.6. 
except  those  that  pertain,  respectively, 
to  physician  incentive  plans,  advance 
directives,  and  HIOs. 

(b)  The  information  requirements  of 

§438.10. 

(c)  The  provision  against  provider 
discrimination  in  §438.12. 
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(d)  The  requirements  in  subpart  C  of 
this  part  (enrollee  protections). 

(e)  The  requirements  in  subpart  E  of 
this  part  (quality)  that  are  applicable  to 
services  furnished  by  the  PHP. 

(f)  The  requirements  in  subpart  F  of 
this  part  (grievance  and  appeals)  except 
for  HCFA  denial  of  FFP  under 

§  438.424(b). 

(g)  The  requirements  in  §  438.56  (e) 
through  (h)  (enrollment  and 
disenroUment)  and  §  438.58  (conflict  of 
interest  safeguards). 

438.10    Information  requirwiMnts. 

(a)  Basic  rules.  (1)  Each  State,  MCE, 
and  enrollment  broker  must,  in 
furnishing  information  to  enrollees  and 
potential  enrollees,  meet  the 
requirements  that  are  applicable  to  it 
under  this  section. 

(2)  The  provisions  of  paragraphs  (b) 
and  (c)  of  this  section  apply  to  all 
information  furnished  to  enrollees  and 
potential  enrollees,  such  as  enrollment 
notices,  informational  and  instructional 
materials  and  the  information  specified 
in  paragraphs  (d)  through  (i)  of  this 
section. 

(b)  Language.  The  State  must  meet  the 
following  requirements: 

(1)  Establish  a  methodology  for 
determining  the  prevalent  language  or 
languages  in  a  geographic  area. 

(2)  Make  information  available  in  the 
languages  that  predominate  throughout 
the  State,  and  require  each  MCE  to  make 
its  information  available  in  the 
languages  that  predominate  in  its 
particular  service  area. 

(3)  Make  translation  services  available 
and  require  each  MCE  to  make 
translation  services  available  to  meet  the 
needs  of  all  enrollees  and  potential 
enrollees. 

(4)  Provide  instructions  to  enrollees 
and  potential  enrolees  and  require  each 
MCE  to  provide  instructions  to  its 
enrollees  and  potential  enrollees  on 
how  to  obtain  information  in  the 
appropriate  language  and  how  to  access 
translation  services. 

(c)  Format.  The  material  must — 

(1)  Use  easily  understood  language 
and  format;  and 

(2)  Take  into  consideration  the  special 
needs  of  those  who,  for  example,  are 
visually  impaired  or  have  limited 
reading  proficiency. 

(d)  Provision  of  basic  information.  (1) 
The  information  listed  in  paragraph  (e) 
of  this  section  must  be  provided  as 
follows: 

(i)  To  each  enrollee,  by  the  MCO  or 
by  the  State  if  the  State  prohibits  the 
MCO  from  providing  it,  vdthin  a 
reasonable  time  after  it  receives,  from 
the  State  or  the  enrollment  broker, 
notice  of  the  recipient's  enrollment. 


(ii)  To  any  potential  enrollee  who 
requests  it,  by  the  MCO,  or  by  the  State 
if  the  State  prohibits  MCOs  from 
providing  it. 

(2)  Once  a  year  the  MCO  must  notify 
its  enrollees  of  their  right  to  request  and 
obtain  the  information  listed  in 
paragraph  (e)  of  this  section. 

(e)  Basic  information.  The  following 
information  must  be  provided  as 
specified  in  paragraph  (d)  of  this 
section. 

(1)  Kinds  of  benefits,  and  amount, 
duration,  and  scope  of  benefits  available 
imder  the  contract.  There  must  be 
sufficient  detail  to  ensure  that  enrollees 
receive  the  services  to  which  they  are 
entitled,  including  pharmaceuticals, 
mental  health,  and  substance  abuse 
services. 

(2)  Procedures  for  obtaining  services, 
including  authorization  requirements. 

(3)  Names  and  locations  of  current 
network  providers,  including 
identification  of  those  who  are  not 
accepting  new  patients. 

(4)  Any  restrictions  on  the  enrbllee's 
freedom  of  choice  among  network 
providers. 

(5)  The  extent  to  which  enrollees  may 
obtain  services  from  out-of-network 
providers. 

(6)  The  extent  to  which  after-hours 
and  emergency  coverage  are  provided. 

(7)  Policy  on  referrals  for  specialty 
care  and  for  other  services  not  furnished 
by  the  enrollee's  primary  care  provider. 

(8)  Cost  sharing,  if  any. 

(9)  The  rights  and  responsibilities  of 
enrollees,  such  as  those  set  forth  in 
§§438.56  and  438.320. 

(10)  Complaint,  grievance,  and  fisur 
hearing  procedures  required  under 

§  438.414(b). 

(11)  Any  appeal  rights  that  the  State 
chooses  to  make  available  to  providers. 

(f)  Additional  information  available 
upon  request.  (1)  The  information 
specified  in  paragraph  (f)(2)  of  this 
section  must  be  provided,  upon  request, 
as  follows: 

(i)  To  each  enrollee,  by  the  MCO;  and 

(ii)  To  each  potential  enrollee,  by  the 
MCO.  or  by  the  State  if  the  State 
prohibits  the  MCO  from  providing  it. 

(2)  The  following  information  must  be 
provided  in  accordance  with  paragraph 
(f)(1)  of  this  section: 

(i)  With  respect  to  MCOs  and  health 
care  facilities,  their  licensure, 
certification,  and  accreditation  status. 

(ii)  With  respect  to  health 
professionals,  information  that  includes, 
but  is  not  limited  to,  education  and 
Board  certification  and  recertification. 

(g)  Additional  information:  Medicaid- 
covered  benefits  not  provided  under  the 
MCE  contract.  Before  or  during 
enrollment,  the  State  must,  directly  or 


through  the  MCE.  provide  to  Medicaid 
recipients  information  on  the  following: 

(1)  Any  benefits  to  which  they  may  be 
entitled  under  the  Medicaid  program, 
but  that  are  not  covered  \mder  the  MCE 
contract. 

(2)  Specific  instructions  on  where  and 
how  to  obtain  those  benefits,  including 
how  transportation  is  provided. 

(3)  Cost  sharing,  if  any. 

(h)  Information  that  primary  care  case 
managers  are  required  to  provide.  Each 
primary  care  case  manager  must,  upon 
request,  provide  information  about  the 
grievance  procedures  avmlable  to 
enrollees,  including  procediires  for 
obtaining  services  during  the  appeals 
process. 

(i)  Additional  information:  Mandatory 
MCS  enrollment  under  section  1932  of 
the  Act. 

(1)  Basic  rule.  If  the  State  plan 
provides  for  mandatory  MCE  enrollment 
under  section  1932(a)(1)(A)  of  the  Act, 
the  State  must  provide  ihe  information 
specified  in  paragraph  (i)(2)  of  this 
section,  either  directly  or  through  the 
MCE— 

(i)  To  potential  enrollees  whenever 
they  request  it,  and  at  least  once  a  year; 
and 

(ii)  Presented  in  a  comparative,  chart- 
like format. 

(2)  Required  information.  The 
information  must  include  the  following 
for  each  contracting  MCE: 

(i)  The  MCE's  service  area. 

(ii)  The  benefits  covered  under  the 
contract. 

(iii)  Any  cost  sharing  imposed  by  the 
MCE. 

(iv)  To  the  extent  available,  quality 
and  performance  indicators,  including 
but  not  limited  to  disenrollment  rates, 
as  defined  by  the  State,  and  enrollee 
satisfaction. 

f43&12    Provider  discrimination. 

(a)  General  rules.  (1)  An  MCO  may  not 
discriminate  with  respect  to  the 
participation,  reimbursement,  or 
indemnification  of  any  provider  who  is 
acting  within  the  scope  of  his  or  her 
license  or  certification  under  applicable 
State  law,  solely  on  the  basis  of  that 
license  or  certification. 

(2)  The  MCO  must  contract  with  all 
health  care  professionals  in  the  manner 
specified  in  §438.314. 

(b)  Construction.  Paragraph  (a)  of  this 
section  may  not  be  construed  to — 

(1)  Require  the  MCO  to  contract  with 
providers  beyond  the  number  necessary 
to  meet  the  needs  of  its  enrollees; 

(2)  Preclude  the  MCO  fit>m  using 
different  reimbursement  amounts  for 
different  specialties;  or 

(3)  Precludeihe  MCO  from 
establishing  measures  designed  to 
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maintain  quality  of  services  and  control 
costs,  consistent  with  its  responsibilities 
to  enrollees. 

Subpart  B— State  Responsibilities 

§  43&50    State  plan  and  contract 
requirements:  General  rule. 

A  State  plan  that  provides  for 
requiring  Medicaid  recipients  to  enroll 
in  managed  care  entities  must — 

(a)  Specify  the  types  of  entities  with 
which  the  State  will  contract  imder  a 
mandatory  enrollment  program 
authorized  by  section  1932(a)(1)(A)  of 
the  Act,  the  payment  method  that  will 
be  used  (whether  fee-for-service  or 
capitation),  and  whether  the  contract  is 
a  comprehensive  risk  contract;  and 

(b)  Provide  assiuances  that  the  State 
will  meet  all  applicable  requirements 
of— 

(1)  Section  1903(m)  of  the  Act,  with 
respect  to  MCOs; 

(2)  Section  1905(t)  of  the  Act.  with 
respect  to  primary  care  case  managers 
and  primary  care  case  manager 

(3)  Section  1932(a)(1)(A)  of  the  Adt, 
which  provides  the  option  for  States  to 
Hmit  freedom  of  choice  by  requiring 
recipients  to  receive  their  benefits 
through  managed  care  entities;  and 

(4)  This  part,  with  respect  to  MCEs. 

(c)  Provide  ass\u«nces  that — 

(1)  All  contracts  will  meet  the 
applicable  requirements  of  this  part  and 
of  part  434  of  this  chapter; 

(2)  All  MCO  contracts  will  also  meet 
the  requirements  of  section  1903(m)(2) 
of  the  Act; 

(3)  All  primary  care  case  manager 
contracts  wrill  comply  with  the 
requirements  of  section  1905{t)  of  the 
Act;  and 

(4)  All  risk  contracts  will  comply  with 
the  upper  limit  of  payment  restrictions 
imposed  by  §  447.361  of  this  chapter. 

$438.52    Ctwice  of  managed  care  entities. 

(a)  Terminology.  For  purposes  of  this 
section,  a  State  may  define  "rural  area" 
as  any  of  the  following: 

(1)  Any  area  outside  of  an  "urban 
area"  as  defined  in  §  412.62(0(l)(ii)  of 
this  chapter. 

(2)  Any  area  not  delineated  as  an 
"urbanized  area"  in  the  last  census 
conducted  by  the  Census  Bureau,  as 
described  in  §  491.5(c)  of  this  chapter. 

(3)  Any  area  (except  the  whole  State) 
under  a  definition  proposed  by  a  State 
and  approved  by  HCFA  or  determined 
by  HCFA  (that  may  apply  to  one  State 
or  all  States). 

(b)  General  requirement.  Except  as 
specified  in  paragraphs  (c)  and  (d)  of 
this  section,  a  State  that  requires 
Medicaid  recipients  to  enroll  in  an  MCE 


must  give  recipients  a  choice  of  at  least 
two  MCEs. 

(c)  Exception  for  rural  area  residents. 
For  recipients  who  reside  in  a  rural  area, 
the  State  may.  imder  a  program 
authorized  by  section  1932(a)  of  the  Act, 
or  under  a  waiver  under  §  431.55  of  this 
chapter,  limit  recipients  to  a  single 
MCE,  provided  it  permits  the 
recipient — 

(1)  To  choose  from  at  least  two 
physicians  or  case  managers;  and 

(2)  To  obtain  services  from  any  other 
provider  under  the  following 
circumstances: 

(i)  The  service  or  type  of  provider  is 
not  available  within  the  MCE  network. 

(ii)  The  provider  is  not  part  of  the 
MCE  network,  but  has  an  existing 
relationship  with  the  recipient. 

(iii)  The  only  plan  or  provider 
available  to  the  recipient  does  not, 
because  of  moral  or  religious  objections, 
provide  the  service  the  enroUee  seeks. 

(iv)  The  State  determines  that  other 
circumstances  warrant  out-of-network 

treatment^ 

(d)  Exception  for  certain  health 
insuring  organizations  (HIOs).  The  State 
may  limit  recipients  to  a  single  HIO  if— 

(1)  The  HIO  is  one  of  those  described 
in  section  1932(a)(3)(C)  of  the  Act;  and 

(2)  The  recipient  who  enrolls  in  the 
HIO  has  a  choice  of  at  least  two 
providers  within  the  entity. 

§  438.56    Enrollment  and  disenrollmant 
Requirements  and  limitations. 

(a)  Applicability.  (1)  The  provisions  of 
paragraphs  (b)  through  (d)  of  this 
section  apply  only  to  enrollment 
mandated  under  the  authority  of  section 
1932  of  the  Act. 

(2)  Paragraphs  (a)  and  (e)  through  (h) 
apply  under  all  MCE  contracts, 
regardless  of  whether  enrollment  is 
mandated  under  section  1932.  or 
voluntary,  and  under  PHP  contracts,  as 
provided  in  §  438.8. 

(b)  Limitations  on  enrollment.  The 
State  must  provide  assurances  that,  in 
implementing  the  State  plan  managed 
care  option,  it  will  not  require  the 
following  groups  to  enroll  in  an  MCE: 

(1)  Recipients  who  are  also  ehgible  for 
Medicare. 

(2)  Indians  who  are  members  of 
Federally  recognized  tribes,  except 
when  the  MCE  is — 

(i)  The  Indian  Health  Service;  or 
(ii)  An  Indian  health  program 
operated  by  a  tribe  or  tribal  organization 
under  a  contract,  grant,  cooperative 
agreement  or  compact  with  the  Indian 
Health  Service. 

(3)  Children  under  19  years  of  age 
who- are: 

(i)  Eligible  for  SSI  under  Utle  XVI; 
(ii)  Eligible  under  section  1902(e)(3) 
oftbsAct; 


(iii)  In  foster  care  or  other  out-of-home 
placement; 

(iv)  Receiving  foster  care  or  adoption 
assistance;  or 

(v)  Receiving  services  through  a 
family-centered,  community-based. 
coordinated  care  system  that  receives 
grant  funds  under  section  501(a)(1)(D)  of 
title  V.  and  is  defined  by  the  State  in 
terms  of  either  program  participation  or 
special  health  care  needs. 

(c)  Priority  for  eruvUment.  Enrollment 
procedures  must  include  a  system  under 
which  recipients  already  enrolled  in  an 
MCE  are  given  priority  to  continue  that 
enrollment  if  the  MCE  does  not  have  the 
capacity  to  accept  all  those  seeking 
enrollment  under  the  program. 

(d)  Enrollment  by  default.  (1)  For 
recipients  who  do  not  choose  an  MCE 
during  their  enrollment  period,  the  State 
must  have  a  default  enrollment  process 
for  assigning  those  recipients  to 
contracting  MCEs. 

(2)  The  process  must  seek  to  preserve 
existing  individual  provider-recipient 
relationships  and  relationships  with 
providers  that  have  traditionally  served 
Medicaid  recipients.  If  that  is  not 
possible,  the  State  must  distribute  the 
recipients  equitably  among  qualified 
MCEs  available  to  enroll  them. 

(3)  An  "existing  provider-recipient 
relationship"  is  one  in  which  the 
provider  was  the  main  source  of 
Medicaid  services  for  the  recipient 
during  the  previous  year.  This  may  be 
established  through  State  records  of 
previous  managed  care  enrollment  or 
fee-for-service  experience,  or  through 
contact  with  the  recipient. 

(4)  A  provider  is  considered  to  have 
"traditionally  served"  Medicaid 
recipients  if  it  has  experience  in  serving 
the  general  Medicaid  population. 

(e)  Disenrollment  by  the  recipient: 
Timing.  (1)  General  rule.  If  the  State 
chooses  to  restrict  disenrollment,  its 
contracts  must  provide  that  a  recipient 
enrolled  in  an  MCE  is  permitted  to 
disenroU  as  follows: 

(i)  For  cause,  at  any  time. 

(ii)  Without  cause,  as  follows: 

(A)  During  the  90  days  following  the 
effective  date  of  the  individual's  initial 
enrollment  with  the  MCE.  (If  notice  of 
enrollment  to  the  recipient  is  delayed, 
the  90-day  period  may  be  extended  to 
compensate  for  that  delay.) 

(B)  At  least  once  every  12  months 
thereafter. 

(2)  Special  rule  for  certain  programs. 
The  provisions  of  paragraph  (e)(1)  of 
this  section  apply  to  changes  among 
individual  physicians  or  primary  care 
case  managers,  for  enrollees  who — 

(i)  Reside  in  a  nual  area  in  which  the 
State  makes  available  only  one  MCE,  as 
permitted  under  §  438.52(c):  or 
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(ii)  Reside  in  an  area  in  which  only 
one  HIO  is  available,  as  permitted  under 
§  438.52(d). 

(f)  Procedures  for  disenroUment  for 
cause.  (1)  Request  for  disenroUment  (i) 
The  enrollee  must  submit  a  written 
request  to  the  State  agency  or,  if  the 
State  permits  MCEs  to  process 
disenrollments  for  cause,  to  the  MCE. 

(ii)  When  an  MCE  receives  a  request 
for  disenroUment,  it  must  promptly 
submit  a  copy  to  the  State  agency. 

(2)  Action  on  enroUee's  request,  (i) 
The  MCE  may  approve  the  request  if  the 
State  permits  MC^s  to  process 
disenrollments  for  cause. 

(ii)  If  the  MCE  approves  the  request, 
it  must  give  the  enrollee  and  the  State 
agency  written  notice  of  the  approval 
and  of  the  effiectlve  date  of 
disenroUment,  which  must  be 
consistent  with  paragraph  (f)(4)  of  this 
section. 

(iii)  If  the  MCE,  for  whatever  reason, 
does  not  take  action  to  approve  the 
request,  it  must  notify  the  State  agency 
within  a  reasonable  time-frame 
established  by  the  State. 

(iv)  Upon  receipt  of  the  MCE's  notice, 
the  State  agency  determines  whether 
there  is  good  cause  for  disenroUment, 
based  on  the  following: 

(A)  Reasons  cited  in  the  request,  such 
as  poor  quality  care,  lack  of  access  to 
necessary  specialty  services  covered 
under  the  contract,  or  other  reasons 
satisfactory  to  the  State  agency. 

(B)  Information  provided  by  the  MCE 
at  the  State  agency's  request. 

(3)  Use  of  the  MCE's  grievance 
procedures,  (i)  The  State  agency  may 
require  that  the  enrollee  seek  redress 
through  the  MCE's  grievance  system 
before  making  a  determination  on  the 
enroUee's  request,  except  when  the 
request  alleges  that  any  delay  would 
pose  immediate  jeoparidy  to  the 
enroUee's  health. 

(ii)  The  grievance  process,  if  used, 
must  be  completed  in  time  to  permit  the 
disenroUment  (if  approved)  to  be 
effective  no  later  than  the  first  day  of  the 
second  month  after  the  month  the 
enrollee  makes  the  request. 

(iii)  If,  as  a  result  of  the  grievance 
process,  the  MCE  approves 
disenrollment,  the  State  agency  is  not 
required  to  make  a  determination. 

(4)  State  agency  determination,  (i)  If  a 
State  agency  determination  is  required, 
the  timing  of  that  determination  must  be 
such  as  to  permit  disenrollment 
effective  no  later  than  the  first  day  of  the 
second  month  following  the  month  in 
which  the  enrollee  makes  the  request. 

(ii)  If  the  State  agency  fails  to  make  a 
deternrinati(m  within  the  specified  time 
frames,  the  request  for  disenrollment  is 
considered  approved. 


(g)  Notice  and  appeals.  A  State  that 
restricts  disenrollment  under  this 
section  must  take  the  following  actions: 

(1)  Require  MCEs  to  notify  enrollees 
and  potential  enrollees  of  their 
disenrollment  rights — 

(i)  At  least  60  days  before  the  start  of 
each  enrollment  period;  and 
(u)  At  least  once  a  year. 

(2)  Establish  an  appeals  process  for 
enrollees  dissatisfied  with  a  State 
agency  determination  that  there  is  not 
good  cause  for  disenrollment. 

(h)  Automatic  reenrollment.  If  the 
State  plan  so  specifies,  the  contract 
must  provide  for  automatic 
reenrollment  of  a  recipient  who  is 
terminated  from  an  MCE  solely  because 
he  or  she  loses  Medicaid  eligibility  for 
a  period  of  two  months  or  less. 

i  43&58    Conflict  of  Interest  safeguards. 

(a)  As  a  condition  for  contracting  with 
MCOs  a  State  must  have  in  effect 
safeguards  against  conflict  of  interest  on 
the  part  of  State  and  local  officers  and 
employees  and  agents  of  the  State  who 
have  responsibilities  relating  to  MCO 
contracts  or  the  default  enrollment 
process  specified  in  §438.56  of  this 
chapter. 

(b)  These  safeguards  must  be  at  least 
as  effective  as  the  safeguards  specified 
in  section  27  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  423). 

§438.60    UmH  on  payment  to  other 
provtdara. 

(a)  Basic  rule.  The  State  agency  must 
ensiu«  that,  except  as  provided  in 
paragraph  (b)  of  this  section,  no 
payment  is  made,  for  services  not 
furnished  through  the  MCO  if  the 
services  were  available  under  the  MCO 
contract  with  the  State  agency. 

(b)  Exception.  In  accordance  with 

§  438.114(c)  and  (d),  emergency  services 
and  post-stabilization  services  are  not 
subject  to  the  limitation  of  paragraph  (a) 
of  this  section. 

S438.62   Contlnuad  sarvica  to  raeipiants. 

The  State  agency  must  arrange  for 
Medicaid  services  to  be  provided 
wnthout  delay  to  any  Medicaid  enrollee 
of  an  MCO  whose  contract  is  terminated 
and  for  any  Medicaid  enrollee  who  is 
disenrolled  from  an  MCO  for  any  reason 
other  than  ineligibility  for  Medicaid. 

§43&M   Computation  of  capitation 
payments. 

The  State  agency  must  detennine  that 
capitation  payments  and  any  other 
payments  provided  for  in  the  contract 
are  computed  on  an  actuarially  sound 
basis. 


§438.66    Monitoring  procaduras. 

The  State  agency  must  have  in  effect 
procedures  for  monitoring  the  following 
aspects  of  the  MCO's  practices  and 
procedures: 

(a)  Enrollment  and  termination 
practices. 

(b)  Implementation  of  grievance 
procedures. 

(c)  Violations  subject  to  intermediate 
sanctions,  as  provided  in  subpart  I  of 
this  part. 

(d)  Violations  of  the  conditions  for 
FTP,  as  set  forth  in  subpart  J  of  this  part. 

Subpart  C— Enrollee  Protections 

§438.100    Benaflts. 

(a)  Contracts  with  MCOs  must  specify 
the  services  that  the  entity  is  required  to 
provide  to  Medicaid  enrollees. 

(b)  If  the  contract  does  not  cover  all 
Medicaid  services  covered  under  the 
State  plan,  the  State  must  make 
arrangements  for  furnishing  those  other 
services  and  give  enrollees  written 
instructions  on  how  to  obtain  them. 

§438.102    Enroliaa-providar 
communications. 

(a)  Practitioner  defined.  As  used  in 
this  subpart  "practitioner"  means  a 
physician,  as  defined  in  section  1861(r} 
of  the  Act,  or  any  of  the  following:  a 
psychologist,  physician  assistant, 
physical  or  occupational  therapist  or 
therapist  assistant,  speech-language 
pathologist,  audiologist,  registered  or 
licensed  practical  muse  (including 
nurse  practitioner,  clinical  nurse 
specialist,  certified  registered  nurse 
anesthetist,  and  certified  nurse 
midwife),  licensed  or  certified  social 
worker,  registered  respiratory  therapist 
and  certified  respiratory  therapy 
technician. 

(b)  General  rule.  An  MCO  may  not 
prohibit,  or  otherwise  limit  or  restrict  a 
participating  practitioner  (who  is  acting 
within  the  scope  of  his  or  her  practice) 
from  advising  an  enrollee  who  is  the 
practitioner's  patient,  about  the 
enroUee's  health  status  or  almut  medical 
care  or  treatment  for  the  enroUee's 
condition  or  disease,  regardless  of 
whether  the  MCO  provides  benefits  for 
the  particular  type  of  care  or  treatment. 

(c)  Conscience  protection.  The  general^ 
rule  in  paragraph  (b)  of  this  section  does 
not  require  the  MCO  to  cover,  furnish, 

or  pay  for  a  particular  counseling  or 
referral  service  if  the  MCO — 

(1)  Objects  to  the  provision  of  that 
service  on  moral  or  religious  groimds; 
and 

(2)  Makes  written  information  on 
these  poUcies  available  as  follows: 

(i)  To  the  State,  vidth  its  appUcation 
for  a  Medicaid  contract. 
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(ifl  To  prospective  enrollees,  before 
and  during  enrollment. 

(iii)  To  current  enrollees,  within  90 
days  after  adopting  the  policy  with 
respect  to  any  particular  service. 

\d)  Construction.  Nothing  in 
paragraph  (c^of  this  section  may  be 
construed  to  afiect  disclosure 
requirements  under  State  law  or  imder 
the  Employee  Retirement  Income 
Security  Act  of  1974. 


1438.104 

(a)  Taminoiogy.  As  used  in  this 
section — 

Choice  counseling  means  activities 
such  as  answering  questions  and 
providing  information  (in  anjmbiased 
manner)  on  available  delivery  system 
options,  and  advising  on  what  factors  to 
consider  when  choosingjffnong  th«m 
and  in  selecting  a  primary  care  provider. 

Cold-caU  marketing  means  «ny 
unsolicited  perstmal -contact  by  ti»  MCE 
with  a  potential  enrollee  forthe  purpose 
of  influencing  the  individual  to  enroll  in 
that  particular  MCE. 

Enrollment  activities  meaas  activities 
such  as  distributing,  collecting,  .and 
processing  enrollment  materials  and 
tddng  enrollments  by  phone  or  in 
person. 

Enrollment  broker  means  an 
individual  or  entity  that  performs 
choice  coimseling  or  enrollment 
activities,  or  both. 

Marketing  materials  means  materials 
that— 

(1)  Are  produced  in  any  medium,  by 
or  on  behalf  of  an  MCE; 

(2)  Are  used  by  the  MCE  to 
commimicate  with  individuals  who  are 
not  its  enrollees;  and 

(3)  Can  reasonably  be  interpreted  as 
intended  to  influence  the  individuals  to 
enroll  or  reenroU  in  that  particular 

MCE  and  entity  include  any  of  the 
entity's  employees,  affiliated  providers, 
agents-,  or  contractors. 

Recipient  and  potential  recipient 
include  the  recipient's  authorized 
representative. 

(b)  Requirements  and  prohibitions. 
Each  MCE  contract  must 

(1)  Specify  the  methods  by  which  the 
entity  assures  the  State  agency  that 
marketing  plans  and  materials  are 
accurate  and  do  not  mislead,  confuse,  or 
defraud  the  recipients  or  the  State 
agency. 

(2)  Provide  that  the  entity— 
(i)  Does  not  distribute  any  marketing 

materials  without  first  obtaining  State 
approval; 

(ii)  Distributes  the  materials  to  its 
entire  service  area; 

(iii)  Complies  with  the  information 
requirements  of  §  438.10  to  ensiu«  that, 
before  enrolling,  the  recipient  receives. 


from  the  entity  or  the  State,  the  acciuate 
oral  and  written  information  he  or  she 
needs  to  make  an  informed  xlecision  on 
whether  to  enroll; 

(iv)T)oes  not  seek  to  influence 
■enrollment  in  conjunction  with  the  sale 
of  any  other  insurance:  and 

(v)  Does  not,  directly  or  indirectly, 
engage  in  door-to-door,  telephone,  or 
other  "cold-call"  marketing  activities. 

(c)  State  agency  review,  hi  reviewing 
the  mwketing  materials  submitted  by 
the  entity,  the  State  must  consult  with 
the  Medical  Care  Advisory  Committee 
established  under  §  431.12  of  this 
chapter  or  an  advisory  committee  with 
similar  membership. 

S438.106   UabWty^orpaymwit 

Each  MOO  must  provide  that  its 
Medicaid  enrollees  are  not  held  liable 
for  any  ofthe  following: 

(a)  The  d^ts  of  the  MCO,  in  the  event 
of  its  msolvency. 

(b)  Services  provided  to  the  enrollee, 
for  which — 

(1)  The  State  does  not  pay  the  MCO; 
or 

(2)  The  State  or  the  MCO  does  not  pay 
the  individual  or  health  care  provider 
that  furnishes  the  services  under  a 
contractual,  referral,  or  other 
arrangement. 

(c)  Payments  for  services  furnished 
under  a  contract,  referral,  or  other 
arrangement,  to  the  extent  that  those 
payments  are  in  excess  ofthe  amount 
that  the  enrollee  would  owe  if  the  MCO 
provided  the  services  directly. 

f  438.108    Cost  sharing. 

The  contract  must  provide  that  any 
cost  sharing  imposed  on  Medicaid 

enrollees  is  in  accordance  with 
§§447.50  through  447.5aof  this 
chapter. 

§438.110    Assurances  of  adequate 
cafMclty  and  sarvicss. 

(a)  Basic  rule.  Each  MCO  must  give 
the  State  and  HCFA  assurances  that  it 
has  the  capacity  to  serve  the  expected 
enrollment  in  its  service  area  in 
accordance  with  subpart  E  of  this  part. 

(b)  Nature  of  assurances.  The  MCO 
must  submit  documentation,  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section,  to  demonstrate  that  it — 

(1)  Offers  an  appropriate  range  of 
services,  including  access  to  preventive 
services,  primary  care  services  and 
specialty  services  for  the  anticipated 
number  of  enrollees  for  the  service  area; 

and 

(2)  Maintains  a  network  of  providers 
that  is  sufficient  in  number,  mix,  and 
geographic  distribution  to  meet  the 
needs  ofthe  anticipated  number  of 
enrollees  in  the  service  area;  and 


(3)  Meets  the  availability  of  services 
remiirements  of  §  438.306. 

(c)  Timing  of  documentation.  The 
IwfCQmust  submit  the  documentation 
described  in  paragraph  (b)  of  this 

section  at  least  every  2  years,  and, 
specifically — 

(1)  At  the  time  it  enters  into  or  renews 
a  contract  with  the  State;  and 

(2)  At  any  time  the  State  determines 
there  has  been  a  significant  change  in 
the  MCO's  delivery  networitor  enrollee 
papulation. 

(d)  Stole  review  and  submission  to 
HCFA.  After  the  State  reviews  the 
documentation,  and  after  the  MCO 
makes  any  changes  required  as  a  result 
of  that  review,  the  MCO  must  submit  to 
HCFA  assiuances  that  include  copies 

of— 

(1)  The  documentation  reviewed  by 
the  State;  and 

(2)  The  State's  certification  that  the 
MCO  has  cfflnplied  with  the  State's 
requirements  hat  avaiiabitityxif  services, 
as  set  forth  in  §  438.386. 

f«3&114    Emergency  and  poal- 


.{&)  Definitions.  As  used  in  this 
section — 

Emergency  medical  condition  means  a 
medical  condition  manifesting  itself  by 
acute  symptoms  of  sufficient  severity 
(inclu(Ung  severe  pain)  sudi  that  a 
prudent  la3rperson,  with  an  average 
knowledge  of  health  and  medicine, 
could  reasonably  expect  the  absence  of 
immediate  medical  attention  to  result 

in — 

(1)  Serious  jeopardy  to  the  health  of 
the  individual  or,  in  tiie  case  of  a 
pregnant  woman,  the  health  of  the 
woman  or  her  imbom  child; 

(2)  Serious  impairment  of  bodily 
function;  or 

(3)  Serious  dysfunction  of  any  bodily 
organ  or  part. 

Emergency  smvices  means  covered 
inpatient  or  outpatient  services  that 

are — 

(1)  Furnished  by  a  provider  qualified 
to  furnish  emergency  services;  and 

(2)  Needed  to  evaluate  or  stabilize  an 
emergency  medical  condition. 

Post-stabilization  services  means 
medically  necessary  non-emergency 
services  furnished  to  an  enrollee  after  he 
or  she  is  stabilized  following  an 
emergency  medical  condition. 

(b)  Disclosure  requirements.  At  the 
time  of  enrollment  and  at  least  annually 
thereafter,  each  MCE  must  provide,  in 
clear,  accurate,  and  standardized  form, 
information  that,  at  a  minimum, 
describes  or  explains  the  following: 

(1)  What  constitutes  an  emergency, 
and  what  constitutes  post-stabilization 
services,  with  reference  to  the 
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deflnitions  in  paragraph  (a)  of  this 
section. 

(2)  The  appropriate  use  of  emergency 
services. 

(3)  The  process  and  procedures  for 
obtaining  emergency  services,  including 
use  of  the  911  telephone  system  or  its 
local  equivalent. 

(4)  The  locations  of  any  emergency 
settings  and  other  locations  at  which 
MCE  physicians  and  hospitals  provide 
emergency  services  and  post- 
stabilization  services  covered  under  the 
contract. 

(5)  The  fact  that  prior  authorization  is 
not  required  for  emergency  services. 

(6)  The  fact  that  the  provider  must 
request  authorization  for  post- 
stabilization  services,  but  pre- 
authorization  is  not  required  if  the  MCE 
does  not  provide  it  within  an  hour  after 
receiving  a  request  for  authorization  or 
cannot  be  reached  for  authorization. 

(c)  Coverage  and  payment:  Post- 
stabilization  seivices.  (1)  The  provider 
of  post-stabilization  services  must 
request  prior  authorization  for  those 
services. 

(2)  Each  MCE  with  a  risk  contract  that 
covers  post-stabilization  services  must 
pay  for  those  services  if— 

(i)  The  services  are  pre-approved  by 
the  MCE;  or 

(ii)  The  services  are  not  pre-approved 
because  the  MCE  does  not  respond 
within  1  hour  after  receiving  the 
provider's  request,  or  cannot  be 
contacted  for  approval. 

(3)  If  services  are  covered  under 
paragraph  (c)(2)  of  this  section,  the  MCE 
must  continue  to  pay  for  the  services 
until  it  contacts  the  provider  and  makes 
other  arrangements. 

(4)  If  post-stabilization  services  are 
not  covered  under  an  MCE  risk  contract, 
the  State  must  pay  for  those  services  if 
they  meet  the  conditions  of  paragraph 
(c)(2)(i)  or  (c)(2)(ii)  of  this  section. 

(5)  If  authorization  by  a  primary  care 
case  manager  is  a  condition  for  coverage 
of  services,  a  primary  care  case  manager 
may  not  deny  authorization  for  post- 
stabilization  services  that  meet  Uie 
conditions  of  paragraph  (c)(2)(ii)  of  this 
section. 

(d)  Additional  rules  for  emergency 
services.  (1)  An  MCO  must  pay  for 
emergency  services  regardless  of 
whether  the  entity  that  furnishes  the 
services  has  a  contract  with  the  MCO. 

(2)  A  primary  care  case  manager 
must— 

(i)  Allow  enrollees  to  obtain 
emergency  services  outside  the  primary 
care  case  management  system  regardless 
of  whether  the  case  manager  referred  the 
enrollee  to  the  health  care  provider  that 
furnishes  the  services;  and 


(ii)  Pay  for  the  emergency  services  if 
the  manager's  contract  is  a  risk  contract 
that  covers  those  services. 

(e)  Financial  responsibility.  (1)  An 
MCO  may  not  deny  payment  for 
treatment  obtained  under  either  of  the 
following  circumstances: 

(i)  An  enrollee  had  an  emergency 
medical  condition,  including  cases  in 
which  the  absence  of  immediate 
medical  attention  would  not  have  had 
the  outcomes  specified  in  paragraphs 
(1),  (2),  and  (3)  of  the  definition  of 
"emergency  medical  condition"  in  this 
section. 

(ii)  A  practitioner  or  other 
representative  of  the  MCO  instructs  the 
enrollee  to  seek  emergency  services. 

(2)  The  MCO  is  not  responsible  for 
services  obtained  outside  the  network 
imless  they  are  emergency  services  or 
post-stabilization  services  that  meet  the 
requirement  of  paragraph  (c)(2)  of  this 
section. 

(f)  Stabilized  condition.  The  attending 
physician,  or  the  practitioner  actually 
treating  the  enrollee,  determines  when 
the  enrollee  is  sufficiently  stabilized  for 
transfer  or  discharge,  and  that 
determination  is  binding  on  the  MCO. 

f  438.1 16    Solvency  standards. 

(a)  Basic  rule.  Each  MCO  must  meet 
the  solvency  standards  in  paragraph  (b) 
of  this  section,  and  must  provide 
assurances  satisfactory  to  the  State 
showing  that  it  has  adequate  provision 
against  the  risk  of  insolvency  such  as  to 
ensure  that  its  Medicaid  enrollees  will 
not  be  liable  for  the  MCO's  debts  if  it 
becomes  insolvent. 

(b)  State  solvency  standards 
requirement.  Except  as  provided  in 
paragraph  (c)  of  this  section,  an  MCO 
satisfies  the  solvency  requirements  if  it 
meets  the  solvency  standards 
established  by  the  State  for  private 
health  maintenance  organizations,  or  is 
licensed  or  certified  by  the  State  as  a 
risk-bearing  entity. 

(c)  Exceptions  to  State  solvency 
standards  requirement.  The  requirement 
of  paragraph  (b)  of  this  section  does  not 
apply  if  the  MCO— 

(1)  Does  not  provide  both  inpatient 
hospital  services  and  physician  services; 

(2)  Is  a  public  entity: 

(3)  Is  (or  is  controlled  by)  one  or  more 
Federally  qualified  health  centers  and 
meets  the  solvency  standards 
established  by  the  State  for  those 
centers; 

(4)  Has  its  solvency  guaranteed  by  the 
State; 

(5)  Entered  into  its  current  contract 
before  October  1998;  or 

(6)  Had  a  contract  imder  1903(m)  on 
August  5, 1997.  (This  exemption  expires 
on  August  5,  2000.) 


Subpart  D  [Reserved] 

Subpart  E— Quality  Assessment  and 
Performance  Improvement 

§438.300    Scope. 

This  subpart  implements  section 
1932(c)(1)  and  sets  forth  specifications 
for  quality  assessment  and  performance 
improvement  strategies  that  States  must 
implement  to  ensure  the  delivery  of 
quality  health  care  by  MCOs.  It  also 
establishes  standards  that  States  and 
MCOs  must  meet. 

§438.302    State  responsibilities. 

Each  State  contracting  with  an  MCO 
must — 

(a)  Have  a  strategy  for  assessing  and 
improving  the  quality  of  managed  care 
services  offered  by  the  MCO; 

(b)  Ensure  compliance  with  standards 
established  by  the  State,  consistent  with 
this  subpart;  and 

(c)  Conduct  regular,  periodic  reviews 
to  evaluate  the  effectiveness  of  the 
strategy,  as  often  as  the  State  considers 
appropriate,  but  at  least  every  three 
years. 

§  438.304    Elements  of  State  quality 
strategies. 

At  a  minimum.  State  strategies  must 
include  the  following — 

(a)  Contract  provisions  that 
incorporate  the  standards  specified  in 
this  subpart 

(b)  Procedures  for  assessing  the 
quality  and  appropriateness  of  care  and 
services  furnished  to  all  Medicaid 
enrollees  under  the  contract.  These 
procedures  include,  but  are  not  limited 
to,  continuous  monitoring  and 
evaluation  of  MCO  compliance  with  the 
standards. 

(c)  Arranging  for  annual,  external 
independent  reviews  of  the  quality 
outcomes  and  timeliness  of,  and  access 
to  services  covered  under  each  MCp 
contract. 

(d)  Appropriate  use  of  intermediate 
sanctions  that,  at  a  minimum,  meet  the 
requirements  of  Subpart  I  of  this  part. 

(e)  An  information  system  that  is 
sufficient  to  support  initial  and  ongoing 
operation  and  review  of  the  State's 
quality  strategy. 

(f)  Standards,  at  least  as  stringent  as 
those  in  this  subpart,  for  access  to  care, 
structure  and  operations,  and  quality 
measurement  and  improvement. 

Access  Standards 

§438.306    Availability  of  ssfvioes. 

(a)  Basic  rule.  Each  State  must  ensure 
that  all  covered  services  are  available 
and  accessible  to  enrollees. 

(b)  Choice  of  entities.  If  a  State  limits 
freedom  of  choice,  it  must  comply  with 
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the  requirements  of  §  438.52,  which 
specifies  the  choices  that  the  State  must 
make  available. 

(c)  Services  not  covered  by  the  MCO 
contract.  If  an  MCO  contract  does  not 
cover  all  of  the  services  covered  under 
the  State  plan,  the  State  must  arrange  for 
those  services  to  be  made  available  hom 
other  sources  and  instruct  all  enrollees 
on  where  and  how  to  obtain  them, 
including  how  transportation  is 
provided. 

(d)  Delivery  network.  The  State  must 
ensure  that  each  MCO  complies  with 
the  requirements  set  forth  in  this 
paragraph. 

(1)  The  MCO  maintains  and  monitors 
a  network  of  appropriate  providers  that 
is  supported  by  written  agreements  and 
is  sufficient  to  provide  adequate  access 
to  all  services  covered  under  the 
contract.  In  establishing  and 
maintaining  the  network,  the  MCO  must 
consider  the  following: 

(i)  The  anticipated  enrollment,  with 
particular  attention  to  pregnant  women 
and  children. 

(ii)  The  expected  utilization  of 
services,  considering  enroUee 
characteristics  and  health  care  needs. 

(iii)  The  numbers  and  types  of 
providers  required  to  furnish  the 
contracted  services. 

(iv)  The  nimiber  of  network  providers 
who  are  not  accepting  new  patients. 

(v)  The  geographic  location  of 
providers  and  enrollees,  considering 
distance,  travel  time,  the  mdans  of 
transportation  ordinarily  used  by 
enrollees,  and  whether  the  location 
provides  physical  access  for  enrollees 
with  disabilities. 

(2)  The  MCO  provides  female 
enrollees  with  direct  access  to  a 
women's  heahh  specialist  within  the 
network  for  womens'  routine  and 
preventive  health  care  services, 
notwithstanding  that  the  MCO 
maintains  a  primary  care  provider  for 
.each  enrollee. 

(3)  If  seeking  expansion  of  its  service 
area,  the  MCO  demonstrates  that  it  has 
sufficient  numbers  and  types  of 
providers  to  meet  the  anticipated 
additional  volume  and  types  of  services 
the  added  enrollee  population  may 
require. 

(4)  The  MCO  demonstrates  that  its 
providers  are  credentialed  as  required 
by  §438.314. 

(5)  When  medically  appropriate,  the 
MCO  makes  services  available  24  hours 
a  day,  7  days  a  week.  This  applies,  at 

a  minimum,  to  — 

(i)  Emergency  services  and  post- 
stabilization  services;  and 

(ii)  Non-emergency  services  that  are 
required  immediately  because  of  an 
unforseen  illness. 


(6)  The  MCO  ensures  that  its 
providers'  hours  of  operation  are 
convenient  for  enrollees  and  do  not 
discriminate  against  Medicaid  enrollees. 

(e)  Provision  of  services.  The  State 
must  ensure  that  each  MCO  complies 
with  the  requirements  of  this  paragraph. 

(1)  Timely  access.  The  MCO  must— 
(i)  Meet  and  require  its  providers  to 

meet  State  standards  established  under 
§  438.304(f)  for  timely  access  to  care  and 
member  services,  taking  into  account 
the  lu^ency  of  need  for  services; 

(ii)  Establish  mechanisms  to  ensure 
compliance; 

(iii)  Monitor  continuously  to 
determine  compliance;  and 

(iv)  Take  corrective  action  if  there  is 
failure  to  comply. 

(2)  Initial  assessment.  The  MCO  must 
provide  initial  assessments  within  the 
following  time  frames: 

(i)  For  each  enrollee,  within  90  days 
of  the  effective  date  of  eru-olhnent. 

(ii)  For  pregnant  women  and  ermillees 
with  complex  and  serious  medical 
conditions,  within  a  shorter  period  of 
time,  as  determined  by  the  State. 

(3)  Pregnancy  and  complex  and 
$erious  medical  conditions.  The  MCO 
must  have  in  effect  State-approved 
procedures  under  which  the  MCO — 

(i)  Timely  identifies  and  furnishes 
care  to  pregnant  women; 

(ii)  Timely  identifies  individuals  with 
complex  and  serious  medical 
conditions,  assesses  those  conditions 
and  identifies  appropriate  medical 
procedures  for  monitoring  or  treating 
them;  and 

(iii)  Implements  a  treatment  plan 
that— 

(A)  Is  appropriate  to  the  conditions 
identified  and  assessed  under  paragraph 
(e)(3)(ii)  of  this  section; 

(B)  Is  for  a  specific  period  of  time; 

(C)  Specifies  an  adequate  number  of 
direct  access  visits  to  specialists  as 
required  by  the  treatment  plan;  and 

(D)  Is  updated  periodically  by  the 
physician  responsible  for  overall 
coordination  of  the  enrollee's  health 
care. 

(4)  Cultural  considerations.  The  MCO 
ensures  that  services  are  provided  in  a 
culturally  competent  manner  to  all 
enrollees,  including  at  least  the 
language  requirements  of  §  438.10. 

§438.308    Continuity  and  coordination  of 
care. 

The  State  must  ensure  that  each  MCO 
meets  the  requirements  of  this  section. 

(a)  Primary  care  and  over-all 
coordination.  This  requires  written 
policies  that — 

(1)  Provide  that  each  enrollee  has  an 
ongoing  source  of  primary  care 
appropriate  to  the  enrollee's  needs,  and 


a  health  care  practitioner  who  is 
formally  designated  as  primarily 
responsible  for  coordinating  the 
enrollee's  overall  health  care;  and 

(2)  Specify  whether  coordination  is 
provided  by  the  enrollee's  primary  care 
provider  or  by  a  different  practitioner. 

(b)  Coordination  program.  Each  MCO 
must  ensure  coordination  of  services 
internally  and  with  services  available 
from  community  organizations  and 
other  social  programs. 

(c)  Patient  care  information.  The  MCO 
and  its  providers  must  have  the 
information  necessary  for  effective  and 
continuous  patient  care  and  quality 
improvement,  including  procedures  to 
ensure  that — 

(1)  Each  provider  maintains,  for 
Medicaid  enrollees,  health  records  that 
meet  the  requirements  established  by 
the  MCO,  t^ing  into  account 
professional  standards;  and 

(2)  There  is  appropriate  and 
confidential  exchange  of  information 
among  providers. 

(d)  EnroUee  participation.  To  ensure 
optimum  enrollee  participation,  there 
must  be  procedures  to  ensure  that 
providers — 

(1)  Inform  enrollees  of  specific  health 
conditions  that  require  follow-up  and,  if 
appropriate,  provide  training  in  self- 
care;  and 

(2)  Deal  with  factors  that  hinder 
enrollee  compliance  with-prescribed 
treatments  or  regimens. 

{438.310    Coverage  aodMthorizationof 
services. 

(a)  Coverage.  Each  contract  must — 

(1)  Identify,  define,  and  specify  the 
amount,  duration,  and  scope  of  each 
service  that  the  MCO  offers; 

(2)  Specify  what  constitutes 
"medically  necessary  services"  to  the 
extent  they  are  described  in  the  State 
plan;  and 

(3)  Provide  that  the  MCO  frmiishes 
the  services  in  aocordaace  with  that 
provision. 

Qd)  Processing  (^requests.  Each 
contract  must — 

(1)  Require  that,  in  processing 
requests  for  initial  and  continuing 
authorization  of  serx'ices,  the  MCO  and 
its  subcontractors  follow  written 
policies  and  procedures  that  reflect 
current  standards  of  medical  practice; 

(2)  Specify  the  information  required 
for  authorization  decisions  and  require 
that  the  MCO— 

(i)  Have  in  effect  mechanisms  to 
ensure  consistent  application  of  review 
criteria  for  authorization  decisions; 

(ii)  Consult  with  the  requesting 
provider  when  appropriate;  and 

(iii)  Observe  the  time-frames  specified 
in  paragraph  (d)  of  this  section. 
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(c)  Notice  of  adverse  action.  Each 
contract  must  provide  that,  within  the 
time  frames  specified  in  paragraph  (d)  of 
this  section,  the  MCO  will  give  the 
requesting  provider  and  the  enroUee 
written  notice,  in  accordance  with 
§438.404,  of  the  following: 

(1)  Any  decision  to  deny,  limit, 
reduce,  delay,  or  terminate  a  services, 
including  specific  reasons  for  the 
decision. 

(2)  The  enroUee's  right  to  file  a 
grievance  or  request  a  State  foir  hearing, 
in  accordance  with  subpart  F  of  this 
part. 

(d)  Time-frames.  Each  contract  must 
specify  that  the  MCO  will  provide 
services  as  expeditiously  as  the 
enroUee's  health  condition  requires  and 
within  State-established  time-frames 
that  may  not  exceed  the  following: 

(1)  Ordinarily,  no  later  than  14 
calendar  days  after  receipt  of  the  request 
for  service,  with  a  possible  extension  of 
up  to  14  additional  calendar  days,  if— 

(i)  The  enroUee  requests  extension;  or 
(ii)  The  MOO  justifies  (to  the  State 
agency  upon  request)  a  need  for 
additional  information  and  how  the 
extension  is  in  the  enroUee's  interest. 

(2)  If  the  physician  indicates,  or  the 
MCO  determines  that  following  the 
ordinary  time-frame  could  seriously 
jeopardize  the  enroUee's  life  or  health  or 
ability  to  regain  maximum  function,  no 
later  than  72  hours  after  receipt  of  the 
request  for  service,  with  a  possible 
extension  of  up  to  14  additional 
calendar  days  if— 

(i)The  enroUee  requests  extension;  or 
(ii)  The  MOO  justifies^to  the  State 
agen<^  upcwi  request)  a  need  for 
additional  information  and  how  the 
extensioo  is  in  the  enroUee's  interest 

(e)  Compensation  for  utilization 
management  activities.  Each  contract 
must  provide  that,  consistent  with 
§  438.6(g),  and  §  422.208  of  this  chapter, 
compensation  to  individuals  or  entities 
that  conduct  utiUzation  management 
activities  is  not  structured  so  as  to 
provide  incentives  for  the  individual  or 
entity  to  deny,  limit,  or  discontinue 
medically  necessary  services  to  any 
enroUee. 


Sinictare  and  Operatioii  SUmdards 
I4M.314   EaiMiihiiMntef provider 


(a)  The  State  must  ensure  that  each 
MCO  implements  a  documented 
selection  and  retention  process  that 
meets  the  reauirements  of  this  section. 

(b)  For  each  practitioner,  including 
each  practitioner  who  is  a  member  of  a 
contracting  group  that  provides  services 
to  the  MCO's  Medicaid  enroUees.  the 
process  must  include  procedures  for  the 
following: 


(1)  Initial  credentialing  that  is  based 
on  a  written  application  and  site  visits 
as  appropriate,  as  well  as  primary 
source  verification  of  licensure, 
disciplinary  status,  and  eligibility  for 
payment  luder  Medicaid. 

(2)  Recredentialing  that  is 
accomplished — 

(i)  Within  time-frames  set  by  the 
State,  but  no  less  frequently  than 
required  by  the  State  for  private  health 
maintenance  organizations;  and 

(ii)  Through  a  process  that  updates 
information  obtained  during  initial 
credentialing  and  considers 
performance  indicators,  including  those, 
obtained  through  the  following: 

(A)  The  quality  assessment  and 
performance  improvement  program. 

(B)  The  utilization  management 
system. 

(C)  The  grievance  system. 

(D)  Enrollee  satisfaction  surveys. 

(E)  Other  MCO  activities,  as  specified 
by  the  Sute. 

(3)  Use  of  formal  selection  and 
retention  criteria  that,  consistent  with 
§438.12  do  not  discriminate  against 
particular  practitioners,  such  as  those 
who  serve  high  risk  populations,  or 
specialize  in  conditions  that  require 
costly  treatment. 

(4)  For  each  provider  other  than  an 
individual  practitioner,  initial 
detOTmination  and  periodic 
redetermination  (at  specified  intervals 
determined  by  Federal  and  State 
credentialing  cycles)  to  ensure  that,  at  a 
minimum,  the  provider  is  licensed  (if 
the  State  requires  licensing  to  operate  in 
the  State)  and  in  compliance  with  any 
other  Federal  or  State  requirements. 


1438.318    Enrollee  information. 

(a)  General  rule.  The  requirements 
that  States  must  meet  under  §438.10 
constitute  part  of  the  State's  quality 
strategy. 

(b)  Additional  requirement.  (1)  Each 
State  or  its  contracted  representative 
must  also  provide  the  information 
specified  in  paragraph  (b)(2)  of  this 
section,  for  each  contracting  MCO 
throughout  the  State — 

(i)  To  any  potential  enroUee  who 
reouests  it;  and 

(ii)  To  all  potential  enroUees,  whwi 
they  first  become  eligible  for  Medicaid, 
are  considering  choice  of  MCOs  under 
a  voluntary  program,  or  are  first 
required  to  choose  an  MCO  under  a 
mandatory  enrollment  program;  and 

(iii)  Within  a  time  frame  that  enables 
them  to  use  the  information  in  choosing 
among  available  MCOs. 

(2)  Bequired  information.  Following  is 
the  information  that  the  State  must 
provide: 

(i)  Benefits  covered. 


(ii)  Cost-sharing,  if  any, 

(iii)  Service  area. 

(iv)  Names  and  locations  of  current 
network  providers,  including 
identification  of  those  who  are  not 
accepting  new  patients. 

(v)  Benefits  that  are  available  under 
the  State  plan  but  are  not  covered  under 
the  contract,  including  how  and  where 
the  enrollee  may  obtain  those  services, 
any  cost  sharing,  and  how 
transportation  is  provided. 

{43&320    EnroNae  rtghta. 

(a)  General  rule.  The  State  must 
ensure  that  each  MCO  has  written 
policies  regarding  the  enrollee  rights 
specified  in  this  section,  complies  with 
any  other  Federal  and  State  laws  that 
pertain  to  enrollee  rights,  and  ensures 
that  its  staff  and  affiliated  providers  take 
into  account  those  rights  when 
furnishing  services  to  enroUees. 

(b)  Basic  rights.  The  State  must  ensure 
that  each  enrollee  has  the  right  to — 

(1)  Receive  information  in  accordance 
with  §S  438.10  and  438.318. 

(2)  Be  provided  health  care  services  in 
accordance  with  §§438.306  through 
438.310. 

(3)  Be  treated  with  respect  and  with 
due  consideration  for  his  or  her  dignity 
and  privacy; 

(4)  Receive  information  on  available 
treatment  options  and  alternatives; 

(5)  Participate  in  decisions  regarding 
his  or  her  health  care;  and 

(6)  Have  access  to  his  or  her  medical 
records  in  acccntiance  with  applicable 
Federal  and  State  laws. 

(c)  Other  statutory  requirements.  The 
State  must  ensure  that  each  MCO 
complies  with  any  other  Federal  or  State 
laws  (such  as  the  Civil  Rights  Act  of 
1964,  the  Age  Discrimination  Act  of 
1975,  and  the  Americans  with 
Disabilities  Act)  that  pertain  to  enrollee 
rights. 

1438.324   Confidentiality. 

The  State  must  ensure,  consistent 
with  the  regulations  in  subpart  F  of  part 
431  of  this  chapter,  that  each  MCO 
establishes  and  implements  procedures 
to  do  the  following: 

(a)  Maintain  the  records  and  any  other 
information  (in  oral,  written,  or 
electronic  format)  in  a  timely  and 
accurate  manner. 

(b)  Safeguard  the  privacy  of  any 
information  that  identifies  a  particular 
enrollee  by  ensuring  that — 

(1)  Original  medical  records  are 
released  only  in  accordance  with 
Federal  or  State  law.  or  court  orders  or 
subpoenas; 

(2)  Copies  of  records  and  information 
from  the  MCO  are  released  only  to 
authorized  individuals;  and 
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(3)  Unauthorized  individuals  do  not 
gain  access  to,  or  alter,  patient  records. 

(c)  Protect  the  confidentiality  and 
privacy  of  minors,  subject  to  applicable 
Federal  and  State  law. 

(d)  Ensure  that  enrollees  have  timely 
access  to  the  records  and  information 
that  pertain  to  them. 

(e)  Abide  by  all  Federal  and  State 
laws  regarding  confidentiality  and 
disclosure  of  mental  health  records, 
medical  records,  other  health 
information,  and  any  information  about 
an  enrollee. 

§  438.326    Enrollmant  and  disenrollment 

The  State  must  ensure  that  each  MCO 
complies  with  the  enrollment  and 
disenrollment  requirements  and 
limitations  set  forth  in  §438.56. 

§438.328    Qrievanee  systems. 

The  State  must  ensure  that  each  MCD 
has  in  effect  a  grievance  system  that 
meets  the  requirements  of  subpart  F  of 
this  part. 

§438.330    Sul)contractual  relationships 
and  delegation. 

(a)  General  rule.  The  State  must 
ensure  that  each  M(X)  oversees  and  is 
accoimtable  for  any  functions  and 
responsibilities  that  it  delegates  to  any 
subcontractor,  and  meets  the  conditions 
of  paragraph  (b)  of  this  section. 

(d)  Specific  conditions.  (1)  Before  any 
delegation,  the  MCO  evaluates  the 
prospective  subcontractor's  ability  to 
perform  the  activities  to  be  delegated. 

(2)  There  is  a  written  agreement  that 
specifies  the  delegated  activities  and 
reporting  responsibiUties  of  the 
subcontractor  and  provides  for 
revocation  of  the  delegation  or 
imposition  of  other  sanctions  if  the 
subcontractor's  performance  is 
inadequate. 

(3)  The  MCO  monitors  the 
subcontractor's  performance  on  an 
ongoing  basis  and  subjects  it  to  formal 
review  at  least  once  a  year. 

(4)  If  the  MCO  identifies  deficiencies 
or  areas  for  improvement,  the  MCO  and 
the  subcontractor  take  corrective  action. 

Measurement  and  Impnnrement 
Standards 

§438.336   PracUosguldeilMS. 

The  State  must  ensiue  that  each  MCO 
develops  (or  adopts)  and  disseminates 
practice  guidelines  in  accordance  with 
this  section. 

(a)  Development  of  guidelines. 
Guidelines 

(1)  Are  based  on  reasonable  medical 
evidence  or  a  consensus  of  health  care 
profiBSsionals  in  the  particular  field; 

(2)  Qmsider  the  needs  of  the  MOO's 
enroUes; 


(3)  Are  developed  in  consultation 
with  contracting  health  professionals; 
and 

(4)  Are  reviewed  and  updated 
periodically. 

(b)  Dissemination  of  guidelines.  The 
MCO  disseminates  the  guidelines  to  all 
providers,  to  all  enrollees  as 
appropriate,  and  to  individual  enrollees 
when  they  request  them. 

(c)  Application  of  guidelines. 
Decisions  with  respect  to  utilization 
management,  eiuollee  education, 
coverage  of  services,  and  other  areas  to 
which  the  guidelines  apply  are 
consistent  with  the  guidelines. 

§438.340    Quality  assessment  and 
performance  improvsment  program. 

(a)  General  rules.  (1)  The  State  must 
require,  through  its  contracts,  that  each 
MCO  has  an  ongoing  quality  assessment 
and  performance  improvement  program 
for  the  services  it  furnishes  to  its 
enrollees. 

(2)  Paragraphs  (b)  through  (d)  of  this 
section  set  forth  the  basic  elements, 
minimum  performance  levels,  and 
performance  improvement  projects 
required  for  MCOs. 

fb)  Basjc  elements  of  cm  MCO  quality 
assessment  and  performance 
improvement  program.  At  a  minimum, 
the  State  must  require  that  the  MCO 

(1)  Achieve  required  minimum 
performance  levels  on  standardized 
quahty  measures,  in  accordance  with 
paragraph  (c)  of  this  section; 

(2)  Conduct  performance 
improvement  projects  as  described  in 
paragraph  (d)  of  this  section.  These 
projects  must  achieve,  through  ongoing 
measurements  and  intervention, 
demonstrable  and  sustained 
improvement  in  significant  aspects  of 
clinical  care  and  non-clinical  care  areas 
that  can  be  expected  to  have  a  favorable 
effect  on  health  outcomes  and  enrollee 
satisfaction;  and 

(3)  Have  in  effect  mechanisms  to 
detect  both  underutilization  and 
overutilization  of  services. 

(c)  Minimum  performance  levels.  (1) 
The  MCO  must  meet  the  following 
requirements: 

(i)  Measure  its  performance,  using 
standard  measures  required  by  the  State, 
and  report  its  peifcmnance  to  the  State. 

(ii)  Achieve  any  minimum 
performance  levels  that  the  State 
establishes  with  respect  to  the  standard 
measures. 

(2)  The  State 

(i)  May  specify  the  standard  measures 
in  uniform  data  collection  and  repenting 
instruments;  and 

(ii)  Must,  in  establishing  minimum 
performance  levels  for  the  IJUCO — 


(A)  Consider  data  and  trends  for  both 
the  MCO  and  fee-for-service  Medicaid 
in  that  State;  and 

(B)  Establish  the  minimum 
performance  levels  prospectively  upon 
contract  initiation  and  renewal. 

(d)  Performance  improvement 
projects.  (1)  Performance  improvement 
projects  are  MCO  initiatives  that  focus 
on  clinical  and  non-clinical  areas,  and 
that  involve  the  following: 

(i)  Measurement  of  performance  using 
objective  quality  indicators. 

(ii)  Implementation  of  system 
interventions  to  achieve  improvement 
in  quahty. 

(lii)  Evaluation  of  the  effectiveness  of 
the  interventions. 

(iv)  Planning  and  initiation  of 
activities  for  increasing  or  sustaining 
improvement. 

(2)  Each  project  must  represent  the 
entire  population  to  which  the 
measurement  specified  in  paragraph 
(d)(l)(i)  of  this  section  is  relevant. 

(3)  The  State  must  estabUsh  MCO 
obUgations  for  the  nimiber  and 
distribution  of  projects  among  the 
required  clinical  and  non-clinical  areas 
specified  in  paragraphs  (d)(4)  and  (d)(5] 
of  this  section,  to  ensure  that  the 
projects  are  representative  of  the  entire 
spectrum  of  clinical  and  non-clinical 
areas  associated  with  the  MCO.  « 

(4)  Clinical  areas  include — 

(i)  Prevention  and  care  of  acute  and 
chronic  conditions; 

(ii)  High-volume  services; 

(iii)  High-risk  services;  and 

(iv)  Continuity  and  coordination  of 
care. 

(5)  Non-clinical  areas  include — 
(i)  Appeals,  grievances,  and 

complaints;  and 

(iij  Access  to,  and  availabiUty  of. 
services. 

(6)  In  addition  to  requiring  that  the 
MOO  initiate  its  own  performance 
improvement  projects,  the  State  may 
require  that  the  MOO — 

(i)  Conduct  particular  performance 
improvement  projects  that  are  specific 
to  the  MCO;  and 

(ii)  Participate  annually  in  at  least  one 
Statewide  (>erformance  improvement 
project. 

(7)  For  each  project,  the  MCO  must 
assess  its  performance  using  quality 
indicators  that  are — 

(i)  Objective,  clearly  and 
imambiguously  defined,  and  based  On 
current  clinical  knowledge  or  health 
services  research;  and 

(ii)  Capable  of  measuring  outcomes 
such  as  changes  in  health  status, 
functional  status,  and  enrollee 
satisfaction,  or  valid  proxies  of  these 
outcomes. 

(8)  Performance  assessment  on  the 
selected  indicatcns  must  be  based  on 
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systematic  ongoing  collection  and 
analysis  of  valid  and  reliable  data. 

(9)  The  MCO's  interventions  must 
achieve  improvement  that  is  significant 
and  sustained  over  time. 

(10)  The  MCO  must  report  the  status 
and  results  of  each  project  to  the  State 
as  requested. 

(e)  Progmm  review  by  the  State.  (1) 
The  State  must  review,  at  least  annually, 
the  impact  and  effectiveness  of  the 
MCO's  quality  assessment  and 
performance  improvement  program.  The 
review  must  include — 

(i)  The  MCO's  performance  on  the 
standard  measures  on  which  it  is 
required  to  report;  and 

(ii)  The  results  of  the  MCO's 
performance  improvement  projects. 

(2)  The  State  may  require  that  the 
MCO  have  in  effect  a  process  for  its  own 
evaluation  of  the  impact  and 
effectiveness  of  its  quality  assessment 
and  performance  improvement  program. 

{438.342    Health  Information  systems. 

(a)  General  rule.  The  State  must 
ensure  that  each  MCO  maintains  a 
health  information  system  that  collects, 
analyzes,  integrates,  and  reports  data 
and  can  achieve  the  objectives  of  this 
subpart.  The  system  should  provide 
information  on  areas  including,  but  not 
limited  to,  utilization,  grievances, 
disenrollments,  and  solvency. 

(b)  Basic  elements  of  a  health 
information  system.  The  State  must 
require,  at  a  minimum,  that  the  MCO 
comphr  with  the  following: 

(1)  Collect  data  on  enrollee  and 
provider  characteristics  as  specified  by 
the  State,  and  on  services  furnished  to 
eruoUees  through  an  encounter  data 
system  or  such  other  methods  as  may  be 
specified  by  the  State. 

(2)  Ensure  that  data  received  from 
providers  is  accurate  and  complete  by — 

(i)  Verifying  the  acciuacy  and 
timeliness  of  reported  data; 

(ii)  Screening  the  data  for 
completeness,  logic,  and  consistency; 
and 

(iii)  Collecting  service  information  in 
standardized  formats  to  the  extent 
feasible  and  appropriate. 

(3)  Make  all  collected  data  available  to 
the  State  and  to  HCFA,  as  required  in 
this  subpart,  or  upon  request. 

SubfMrt  F— Grievance  System 

1438.400    Statutory  basis  and  definitions. 

(a)  Statutory  basis.  This  subpart  is 
based  on  sections  1902(a)(3),  1902(a)(4), 
and  1932(b)(4)  of  the  Act. 

(1)  Section  1902(a)(3)  requires  that  a 
State  plan  provide  an  opportunity  for  a 
fair  hearing  to  any  person  whose  claim 
for  assistance  is  denied  or  not  acted 
upon  promptly. 


(2)  Section  1902(a)(4)  requires  that  the 
State  plan  provide  for  methods  of 
administration  that  the  Secretary  finds 
necessary  for  proper  and  efficient 
operation  of  the  plan. 

(3)  Section  1932(b)(4)  requires 
Medicaid  managed  care  organizations  to 
establish  internal  grievance  procedures 
under  which  Medicaid  enrollees,  or 
providers  acting  on  their  behalf,  may 
challenge  the  denial  of  coverage  of,  or 
payment  for,  medical  assistance. 

(b)  Definitions.  As  used  in  this 
subpart,  the  following  terms  have  the 
indicated  meanings. 

Complaint  means  any  oral  or  written 
communication,  made  by  or  on  behalf  of 
an  enrollee,  to  any  employee  of  the 
MCO  or  of  its  providers,  or  to  the  State, 
expressing  dissatisfaction  with  any 
aspect  of  the  MCO's  or  provider's 
operations,  activities,  or  behavior, 
regardless  of  whether  the 
communication  requests  any  remedial 
action. 

Enrollee  means  an  enrollee  or  his  or 
her  authorized  representative. 

Governing  body  means  the  MCO's 
Board  of  Directors  or  a  designated 
committee  of  its  senior  management. 

Grievance  means  a  written 
communication,  submitted  by  or  on 
behalf  of  a  Medicaid  enrollee, 
expressing  dissatisfaction  with  any 
aspect  of  the  MCO's  or  provider's 
operations,  activities,  or  behavior  that 
pertains  to— 

(1)  The  availability,  delivery,  or 
quality  of  health  care  services,  including 
utilization  review  decisions  that  are 
adverse  to  the  enrollee; 

(2)  Payment,  treatment,  or 
reimbursement  of  claims  for  health  care 
services;  or 

(3)  Issues  unresolved  through  the 
complaint  process. 

§438.402    General  requirements. 

(a)  The  grievance  system.  Each  MCO 
must  provide  for  a  grievance  system  that 
includes  a  complaint  process,  a 
grievance  process,  and  a  link  to  the 
State's  fair  hearing  system. 

(b)  Complaint  anJffievance  process 
reauirements.  The  MCO  must— 

(1)  Base  its  complaint  and  grievance 
processes  on  written  policies  and 
procedures  that,  at  a  minimxun,  meet  the 
conditions  set  forth  in  this  subpart; 

(2)  Obtain  the  State's  written  approval 
of  the  complaint  and  grievance 
processes  before  implementation; 

(3)  Require  that  its  governing  body 
approve  and  be  responsible  for  the 
effective  operation  of  complaint  and 
grievance  processes;  and 

(4)  Require  that  its  governing  body 
review  and  resolve  complaints  and 
grievances,  unless  it  delegates  this 


responsibility  in  writing  to  a  grievance 
committee. 

(c)  Grievance  process  requirements. 
Each  MCO  grievance  process  must  meet 
the  following  requirements: 

(1)  Consist  of  clearly  explained  steps 
that— 

(i)  Permit  the  enrollee  to  appeal  to  the 
MCO  and  to  the  State;  and 

(ii)  Allow  the  enrollee  a  reasonable 
time  to  request  grievance  resolution  and 
fair  hearing.  (The  minimum  time  is  90 
days  fit)m  the  date  the  MCO  mails  the 
notice  of  action,  as  provided  under  the 
fair  hearing  process  at  §  431.221  of  this 
chapter.) 

(2)  Include,  for  each  step,  time  firames 
that  take  into  consideration  the 
enroUee's  health  condition  and  provide 
for  expedited  resolution  of  grievances  in 
accordance  with  §  438.410. 

(3)  Permit  enrollees  to  appear  before 
the  MCO  personnel  responsible  for 
resolving  the  grievance. 

(4)  Provide  that,  if  the  grievance 
resolution  decision  is  wholly  or  partly 
adverse  to  the  enrollee,  the  MCO 
submits  the  decision  and  all  supporting 
documentation  to  the  State  as 
expeditiously  as  the  enrollee 's  health 
condition  requires  but  no  later  than  the 
following: 

(i)  For  a  standard  resolution,  no  later 
than  30  days  after  receipt  of  the 
grievance  or  the  expiration  of  any 
extension. 

(ii)  For  an  expedited  resolution,  no 
later  than  24  hours  after  reaching  the 
decision. 

(5)  Not  substitute  for  the  State's  fair 
hearing  system. 

(d)  State  fair  hearing.  The  State  must 
either  permit  the  eim)llee  to  request  a 
State  fair  hearing  on  a  grievance  at  any 
time,  or  provide  for  a  State  fair  hearing 
following  an  MCO  adverse  decision  on 
the  grievance  under  paragraph  (c)(4)  of 
this  section. 

S43&404    Notice  of  intended  action. 

If  an  MCO  intends  to  deny,  limit, 
reduce,  delay,  or  terminate  a  service  or 
deny  payment  for  a  service,  the  MCO 
must  give  the  enrollee  timely  written 
notice,  within  time-frames  specified  in 
§438.310,  to  explain  the  following: 

(a)  The  action  the  MCO  intends  to 
take. 

(b)  The  reasons  for  the  intended 
action. 

(c)  Any  laws  and  rules  that  support 
the  action. 

(d)  The  enroUee's  right  to  file  a 
complaint  or  grievance  with  the  MCO 
and  to  request  a  State  fair  hearing. 

(e)  The  circumstances  linder  vmich 
expedited  grievance  review  is  available 
and  how  to  reauest  it. 

(f)  How  to  file  complaints,  grievances, 
and  State  fair  hearing  requests. 
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(g)  That  if  the  enrollee  files  a 
grievance,  he  er  die  has  a  right  to 
appear  in  person  before  theMCO 
personnel  essigned  to  resolve  the 
grievance. 

(h)  The  circumstances  under  whidi 
benefits  will  continue  pending 
resolution  of  the  grievance  or  issuance 
of  a  State  fair  hearing  decision. 

(i)  How  to  contact  the  designated 
office  described  in  §  438.406(a). 

(j)  How  to  obtain  copies  of  enroUee's 
records,  not  limited  to  medical  records. 

f43a4M    Handling  of  eompMots  and 
HrlevanoeSi 

Each  MCXD  must  comply  with  the 
following  requireraents  in  handling 
complaints  and  grievances: 

(a)  Have  an  adequately  staffed  office 
that  is  designated  as  the  central  point 
for  enrollee  issues,  including 
complaints  and  grievances. 

(b)  Acknowledge  receipt  of  eadi 
complaint  and  grievance. 

(c)  Give  enroUees  any  assistance  they 
need  in  completing  forms  or  taking 
other  steps  necessary  to  obtain 
resolution  of  the  complaint  or  grievance 
at  the  MCO  level. 

(d)  Conduct  the  grievance  process 
using  impartial  individuals  who  were 
not  involved  in  any  previous  level  of 
review  or  decision  making.  In  the  case 
of  a  denial  based  on  lack  of  medical 
necessity,  the  individual  must  be  a 
physician  with  appropri«te«xpeitise  in 
the  field  of  medicine  thai  enccnnpasses 
the  enrolIee'«  condition  or  disease. 

(e)  Re«>lve  all  grievances  in 
accordance  §438.408. 

$43&408   Qrtevanc* resoluUpn and 
notmeatlon. 

(a)  Resolution.  The  MCXD  must  take 
the  following  actions  and  comply  with 
the  following  requirements: 

(1)  Investigate  the  grievance. 

(2)  For  a  grievance  that  requires 
standard  resolution,  resolve  the 
grievance  as  expeditiously  as  the 
enroUee's  health  concUtion  requires, 
within  time  frames  establiriied  by  the 
State,  but  no  later  ihan  30  calendar  days 
after  it  receives  the  grievance.  The  MCXD 
may  extend  the  30-day  time  frame  by  up 
to  14  calendar  days  if— 

(i)  The  enrollee  requests  the 
extension;  or 

(ii)  The  MCO  justifies  (upon  request, 
to  the  State  agency)  a  need  for 
additional  information  and  how  the 
delay  is  in  the  interest  of  the  enrollee. 

(3)  For  a  grievance  that  requires 
expedited  resolution  under  §  438.410. 
resolve  the  grievance  as  expeditiously  as 
the  enroUee's  health  condition  requires, 
within  time  fi^mes  established  by  the 
State,  but  no  later  than  72  hours  after  it 


jeceives  the  grievance.  The  MCO  may 
extend  the  time  frame  by  up  to  14 
oalendar  days  if— 

(i)  The  enrollee  requests  the 
extension;  or 

(ii)  ITie  MCO  justifies  (upon  request, 
10  the  State  agency)  a  need  for 
additional  information  and  how  the 
delay  is  in  the  interest  of  the  enrollee; 

(4)  Base  the  decision  on  the  record  of 
the^3ase,  including  any-MCO  hearing 
provided  under  §438.402(c)(3),  and 
i^evant  progran  lows,  regulations,  and 
policies. 

(b)  Notification.  (1)  Timing.  Within 
the  time  frames  specified  in  paragraphs 
^)(2)  and  (a)t3)  of  this  section,  the  MCO 
must — 

(i)  Give  the  affected  parties  written 
notice  of  a  standard  resolution  decision 
and  oral  and  written  notice  of  an 
■  expedited  resolution  decision:  and 

(ii)  If  the  decision  is  wholly  at 
-  partially  adverse  to  the  enrollee,  submit 
the  decision  and  aU  supporting 
docmnmtation  to  die  State  as 
expeditiously  as  theenroUee's  health 
conditicm  requires,  but  no  later  than  the 
foUowing: 

(A)  For  a  standard  resolution,  no  later 
than  30  days  after  it  receives  the 
grievance. 

(B)  For  an  expedited  resolution,  no 
later  than  24  hours  after  it  reaches  the 
decision. 

(2)  Content  of  notice.  Tlie  notice  of 
grievance  resolution  must  include  the 
following: 

(i)  The  name  of  the  MCO  contact  for 
the  ^evance. 

(ii)  The  results  of  the  grievance 
process  and  the  date  it  was  completed. 

(iii)  A  summary  of  the  steps  taken  on 
behalf  of  the  enrollee  to  resolve  the 
issue. 

(iv)  A  clear  explanation  of  the  right  to 
a  State  fair  hearing,  if  the  enrollee  is 
dissatisfied  with  the  decision,  and  how 
to  timely  file  for  a  fair  Jiearing. 

(v)  For  a  grievance  decision  that  is 
wholly  or  partiy  adverse  to  the  enrollee, 
an  explanation  of  the  drciunstances 
under  which — 

^A)  Benefits  wiU  omtinue  if  the 
enrollee  files  a  fair  hearing  request 
timely;  and 

(B)  The  enrollee  may  be  required  to 
pay  the  cost  of  any  services  furnished 
during  the  pendency  of  the  appeal,  if 
the  final  dedaon  is  adverse  to  him  or 
her. 


f43&410    ExpedHadraaoiutlonof 


Each  MCO  must  estabUsh  and 
maintain  an  expedited  grievance  review 
process  under  which  the  MCO — 

(a)  Provides  an  enrollee  with 
expedited  resolution  of  a  grievance  in 


respcmse  to  a  written  request,  or  an  oral 
request  confirmed  in  writing  within  24 
hours,  \mder  the  following 
circumstances: 

(1)  An  enrollee  makes  the  request,  and 
the  MCO  determines  that  taking  the 
time  for  a  standard  non-expedited 
resolution  couid  seriously  feopardize 
the  enroUee's  Ufe  or  health  or  the 
enrvUee'sability  to  regain  maximum 
function. 

(2)  A  physician  makes  the  request  or 
supports  an  enroUee's  request  and 
indicates  that  taking  the  time  for 
standard,  mm-expedited  resolution 
could  seriously  jeopardize  the  enroUee's 
life  or  health  or  the  enroUee's  ability  to 
regain  maximum  fiuction. 

(b)  Issues  the  decision  of  the 
expedited  resolution,  including  the 
information  specified  in  §  438.408(b) — 

(1)  As  ncpeditiously  as  the  emoUee's 
heaUh  condition  requires; 

(2)  Within  the  time  frameestablished 
by  the  State  agency,  but  no  later  than  72 
hours  after  it  reraives  the  grievance,  or 
the  date  of  expiration  sif  any  extansian 
specified  in  §  438.408(a)(3). 

(c)  Notifies  the  Stete  of  each  decision 
that  is  whoUy  or  partly  adverse  to  the 
enrollee.  and  submits,  for  further  review 
by  the  Stete,  the  records  and 
documentetion  that  support  the 
decision — 

(1)  As  »q>editiously  as  the  enroUee's 
health  condition  requires;  but 

t2)tIo  later  than  24  bours  after  the 
expedited  decision. 

(d)  Continues  the  miroUee's  benefits, 
pending  final  resolution,  in  accae6ancB 
with  §438.420. 

(e)  Neither  takes  nor  threatens  to  take 
any  punitive  action  against  a  physician 
who  requests  an  expedited  resolution  or 
supports  an  enroUee's  request  for 
expedited  resolution.  — _ 

(f)  If  it  denies  a  request  for  expedited 
resolution  Of  a  grievance,  takes  the 
following  actions: 

(1)  Automatically  transfers  the  request 
to  the  time  frame  for  standard  resolution 
estabhshed  under  §  438.408(a)(2).  The 
time  frame  begins  with  the  day  that  the 
MCO  receives  the  request  for  expedited 
resolution. 

(2)  Gives  the  enrollee  prompt  oral 
notice  of  the  denial  of  the  request  and 
foUows  up,  within  2  working  days,  with 
a-writt«i  letter  that  — 

(i)  Explains  that  the  MCO  wiU  process 
the  request  tising  the  30-day  time  frame 
for  standard  resolutions; 

(ii)  Informs  the  enrollee  of  the  right  to 
file  a  grievance  if  he  or  she  disagrees 
with  the  MCO's  decision  not  to 
expedite;  and  (iii)  Provides  instructions 
about  the  grievance  process  and  its  time 
frames. 
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§  43a41 4    Information  about  the  grievance 
system. 

(a)  To  whom  information  must  be 
provided.  Each  MCO  must  provide 
information  about  the  grievance  system, 
as  required  under  §438.10  and  specified 
in  paragraph  (b)  of  this  section  to — 

(1)  Enrollees; 

(2)  Potential  enrollees  (as  permitted 
by  the  State);  and 

(3)  All  providers,  at  the  time  of 
subcontracting. 

(b)  Information  content.  The 
information  must  explain  the  grievance 
system  through  a  State-developed  or 
State-approved  description  and  must 
include  the  following: 

(1)  Specification  of  what  constitutes 
grounds  for  a  complaint,  grievance,  or 
State  fair  hearing  request. 

(2)  An  explanation  of  how  to  file 
complaints,  grievances  and  State  fair 
hearing  requests,  and  the  time  firames 
for  doing  so. 

(3)  An  explanation  of  the  availability 
of  assistance  with  the  grievance  process 
and  State  fair  hearings. 

(4)  Toll-free  numbers  that  the  enroUee 
can  use  to  register  a  complaint  or 
complete  a  grievance  form  by  telephone. 
The  toll-free  numbers  must  have 
adequate  TTY  and  interpreter 
capability. 

(5)  The  specific  titles  and  telephone 
numbers  of  the  persons  who  have 
responsibility  for  the  proper  functioning 
of  the  grievance  process  and  the 
authority  to  require  corrective  action. 

(6)  Assurance  that  Hling  a  grievance 
or  requesting  a  State  fair  hearing  will 
not  negatively  afiiect  or  impact  Oie  way 
the  MCO  and  its  providers,  or  the  State 
agencv  treat  the  enroUee. 

(7)  mformation  on  how  to  obtain  care 
or  services  during  the  grievance  and  fair 
hearing  processes  as  specified  in 
§438.420. 

(c)  Aggregate  information.  Upon 
request,  the  MCO  must  provide 
enrollees  and  potential  enrollees  with 
aggregate  information,  derived  bom  the 
information  collected  under 
§  438.416(e),  regarding  the  nature  of 
enrollee  grievances  and  their  resolution. 

1438.416    Racordkaeplng  and  reporting 
requirwnertta. 

Each  MCO  must  comply  with  the 
following  requirements,  and  in  so  doing, 
must  comply  with  the  confidentiality 
reouirements  of  §438.324: 

(a)  Maintain  a  log  of  all  complaints 
and  grievances  and  their  resolution. 

(bjTrack  each  grievance  until  its  final 
resolution. 

(c)  Record  any  disenrollment  and  the 
reason  for  it,  even  if  it  occurs  before  the 
grievance  process  is  completed. 

(d)  Retain  the  records  of  complaints, 
grievances  (including  their  resolution) 


and  disenrollments  for  three  years,  in  a 
central  location,  and  make  them 
accessible  to  the  State.  If  any  litigation, 
claim  negotiation,  audit,  or  other  action 
involving  the  documents  or  records  is 
started  before  the  expiration  of  the 
three-year  period,  the  MCO  must  retain 
the  records  until  completion  of  the 
action  and  resolution  of  issues  which 
arise  fix>m  it  or  until  the  end  of  the 
regular  three-year  period,  whichever  is 
later. 

(e)  As  often  as  the  State  requests,  but 
at  least  once  a  year,  analyze  tbe 
collected  information  and  prepare  and 
send  to  the  State  a  summary  that 
includes  the  following  information: 

(1)  The  number  and  nature  of  all 
complaints  and  grievances. 

(2)  The  time  fi'ames  within  which 
they  were  resolved,  and  the  decisions. 

(3)  A  listing  of  all  grievances  that  have 
not  been  resolved  to  the  satisfaction  of 
the  affected  enrollee. 

(4)  The  number  and  nature  of 
grievances  for  which  the  MCO  provided 
expedited  resolution,  and  the  decisions. 

(5)  Any  trends  relating  to  a  particular 
provider  or  a  particular  service. 

f43&420    Continuation  of  benefits  pending 
grievance  resolution  or  Stats  tWr  hearing 
decision. 

(a)  Terminology.  (1)  As  used  in  this 
section,  "timely",  as  it  pertains  to  the 
filing  of  a  grievance,  or  a  request  for 
expedited  grievance  resolution  or  State 
fair  hearing,  means  filing — 

(i)  On  or  before  the  time  limit 
specified  by  the  State  and 
communicated  in  the  notice  of  intended 
action;  or 

(ii)  Before  the  effective  date  of  the 
MCO's  proposed  action,  whichever  is 
later. 

(2)  The  State-specified  time  limit  may 
not  be  less  than  the  5-day  or  10-day 
time-frames  specified  in  §§  431.230  and 
431.231  of  this  chapter  for  advance 
notice  to  Medicaid  beneficiaries. 

(b)  Basic  rule.  If  an  enrollee  timely 
files  a  grievance  or  requests  expedited 
grievance  resolution  or  a  State  fair 
hearing,  the  MCO  must  continue  the 
enrollee's  benefits  until  issuance  of  the 
final  grievance  decision  or  State  fair 
hearing  decision  if  the  following 
conditicms  are  met: 

(1)  The  current  level  of  services  was 
ordered  by  the  MCO  treating  physician 
or  another  MCO  physician. 

(2)  The  physician  is  authorized  to 
order  the  services  under  the  MCO 
contract. 

(3)  The  enrollee  requests 
continuation. 


S  438.421    Effectuation  of  reversed 
grievance  resolutions. 

(a)  Reversal  by  the  MCO.  If  the  MCO 
reconsiders  and  reverses  a  grievance 
resolution  decision  to  deny  service,  the 
MCO  must  authorize  or  provide  the 
service  under  dispute  as  expeditiously 
as  the  enrollee's  health  condition 
requires,  but  no  later  than  30  calendar 
days  after  reversal. 

(b)  Reversal  by  State  fair  hearing 
decision.  If  an  MCO  grievance 
resolution  decision  to  deny  service  is 
reversed  by  a  State  fair  hearing  decision, 
the  MCO  must  authorize  or  provide  the 
service  under  dispute  as  expeditiously 
as  the  enrollee's  health  condition 
requires,  but  no  later  than  60  calendar 
days  after  receipt  of  the  State's  notice  of 
reversal. 

{438.422    Monitoring  Of  the  grievance 
system. 

(a)  The  records  that  MCOs  are 
required  to  maintain  and  summarize 
under  §  438.416  provide  the  basis  for 
monitoring  by  the  MCO  and  by  the 
State. 

(b)  If  the  summaries  required  under 
paragraph  (e)  of  §438.416  reveal 
undesirable  trends  by  a  particular 
provider  or  involving  a  particular 
service,  the  MCO  must  conduct  an  in- 
depth  review,  report  the  results  to  the 
State,  and  take  corrective  action. 

S438.424    Conaequenoss of 
noncompliance. 

If  an  MCO  (or  its  providers)  Sails  to 
comply  with  the  provisions  of  this 
subpart — 

(a)  The  State  may  terminate  the 
MCO's  contract,  in  accordance  with 
§438.718;  and 

(b)  HCFA  may  deny  FFP  to  the  State, 
in  accordance  with  §§  438.802  and 
438.804. 

Subpart  G— (Reservwf] 

SubfMrt  H— Certifictflons  and  Program 
Integrity  Protections 

1438.600    statutory  basis. 

This  subpart  is  based  (Hi  sections 
1902(a)(4)  and  1902(aKl9)  of  the  Act. 

(a)  Sectira  1902(aK4)  requires  that  the 
State  plan  provide  for  methods  of 
administration  that  the  Secretary  finds 
necessary  for  the  proper  and  effident 
operation  of  the  plan. 

(b)  Section  1902(a)(19)  requires  that 
the  State  plan  provide  the  safeguards 
necessary  to  ensure  that  eligibility  will 
be  determined,  and  services  will  be 
provided  in  a  manner  consistent  with 
simplicity  of  adBHPistration  and  the 
best  interests  of  the  recipients. 
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§438.602    Certification  of  data  that 
detennine  paymant 

When  State  payments  to  MCOs  are 
based  on  data  submitted  by  the  MCO— 

(a)  The  data  includes  but  is  not 
limited  to  enrollment  information, 
encoxmter  data,  and  other  information 
required  by  the  State;  and 

(b)  As  a  condition  for  receiving 
payment,  the  MCX)  must,  concurrent 
with  the  submission  of  the  data,  attest 
to  its  acciuBcy,  completeness,  and 
truthfulness. 

§438.606    Conditions  necesaary  to 
contract  as  an  MCO. 

(a)  Any  entity  seeking  to  contract  as 
an  MCO  must  have  administrative  and 
management  arrangements  or 
procedures  designed  to  guard  against 
fraud  and  abuse.  Unless  otherwise 
provided  for  by  State  law,  the 
arrangements  or  procedures  must 
include  reporting  to  the  State,  and  to 
HCFA  or  the  OIG  (or  both)  credible 
information  on  violations  of  law  by  the 
MCO  or  its  subcontractors  or  eim)llees. 

(b)  With  respect  to  enrollees,  this 
reporting  requirement  applies  only  to 
credible  information  on  violations  of 
law  that  pertain  to  enrollment  in  the 
plan,  or  the  provision  of,  or  payment 
for,  health  services. 

§438.608    Certification  for  contracts  and 
proposals. 

MCOs  must  certify  the  acc\u«cy. 
completeness,  and  truthfulness  of 
information  in  contracts,  requests  for 
proposals,  and  other  related  documents 
specified  by  the  State. 


Subpart  I— Sanctions 

§  438.700    Basis  for  imposition  of 
sanctions. 

(al  Each  State  that  contracts  with  an 
MCO  must  establish  intennediate 
sanctions,  as  specified  in  §  438.702,  that 
it  may  impose  if  it  makes  a 
determination  that  an  MCO  acts  or  fails 
to  act  as  follows: 

(1)  Fails  substantially  to  provide 
medically  necessary  services  that  the 
MCO  is  required  to  provide,  under  law 
or  under  its  contract  with  the  State,  to 
an  enroUee  covered  under  the  contract. 

(2)  Imposes  on  em-ollees  premixuns  or 
charges  that  are  in  excess  of  the 
premiums  or  charges  permitted  imder 
the  Medicaid  program. 

(3)  Acts  to  discriminate  among 
enrollees  on  the  basis  of  their  health 
status  or  requirements  for  health  care 
services.  This  includes  termination  of 
enrollment  or  refusal  to  reenroU  a 
recipient,  except  as  permitted  under  the 
Medicaid  program,  or  any  practice  that 
would  reasonably  be  expected  to 
discourage  enrollment  by  recipients 


whose  medical  condition  or  history 
indicates  probable  need  for  substantial 
future  medical  services. 

(4)  Misrepresents  or  falsifies 
information  that  it  furnishes  to  HCFA  or 
to  the  State,  or  to  an  enroUee,  potential 
enroUee,  or  health  care  provider. 

(5)  Fails  to  comply  with  the 
requirements  for  physician  incentive 
plans,  as  set  forth  in  §  422.208  of  this 
chapter. 

(6)  Distributes  directly,  or  indirectly 
through  any  agent  or  independent 
contractor,  marketing  materials  that 
have  not  been  approved  by  the  State  or 
contain  false  or  materially  misleading 
information. 

(b)  Each  State  that  contracts  with  a 
primary  care  case  manager  may 
establish  intermediate  sanctions  that  it 
may  impose  if  it  determines  that  the 
case  manager  has  distributed  directly,  or 
indirectly  through  any  agent  or 
independent  contractor,  marketing 
materials  that  have  not  been  approved 
by  the  State  or  contain  false  or     , 
materially  misleading  information  in 
violation  of  §  438.104(b). 

§438.702   Types  of  intarmediata  sanctions. 

(a)  The  types  of  intermediate 
sanctions  that  a  State  may  impose  imder 
this  subpart  include  any  of  the 
following: 

(1)  Civil  money  penalties  in  the 
amoimts  specified  in  §438.704. 

(2)  Appointment  of  temporary 
management  as  provided  in  §438.706. 
(The  State  may  not  impose  this  sanction 
on  a  primary  care  case  manager.) 

(3)  Granting  enrollees  of  MCEs  the 
right  to  terminate  enrolhnent  without 
cause.  (The  State  must  notify  the 
affected  recipients  of  their  right  to 
disenroU.) 

(4)  Suspension  of  all  new  enrollment, 
including  default  enrollment,  after  the 
date  HCFA  or  the  State  notifies  the  MCE 
of  a  determination  under  §  438.700. 

(5)  Suspension  of  payment  to  the  MCE 
forrecipients  enrolled  after  the  date 
HCFA  or  the  State  notifies  the  MCE  of 
a  determination  under  §  438.700,  and 
until  HCFA  or  the  State  is  satisfied  that 
the  reason  for  imposition  of  sanction  no 
longer  exists  and  is  not  likely  to  recur. 

(b)  The  State  may  also  impose  the 
sanctions  specified  in  paragraphs  (a)(4) 
and  (a)(5)  of  this  section  on  entities  that 
have  been  determined  by  the  State  or  by 
HCFA  to  have  committed  violations  as 

follows: 

(1)  On  an  MCO  that  has  violated  any 
of  the  requirements  in  section  1903)(m) 
of  the  Act  or  implementing  regulations: 

and 

(2)  On  an  MCE  that  has  violated  any 
of  the  requirements  in  section  1932  of 
the  Act  or  implementing  regulations. 


§438.704    Amounts  of  civil  money 
penalties. 

The  limit  on  the  amoimt  of  a  civil 
money  penalty  the  State  may  impose 
varies  depending  on  the  nature  of  the 
MCE's  action  or  failure  to  act,  as 
provided  in  this  section. 

(a)  The  limit  is  $25,000  for  each 
determination  of  either  of  the  following: 

(1)  A  failure  to  act  described  in 
paragraph  (a)(1),  (a)(5),  (a)(6).  or  (b)  of 
§438.700. 

'    (2)  A  misrepresentation  or 
falsification  of  information  furnished  to 
an  enrollee,  potential  enroUee,  or  health 
care  provider. 

(b)  The  limit  is  $100,000  for  each 
determination  of  either  of  the  foUovring: 

(1)  Discriminatory  action  as  described 
in  paragraph  (a)(3)  of  §438.700. 

(2)  A  misrepresentation  or 
falsification  of  information  furnished  to 
HCFA  or  to  the  State. 

(c)  The  limit  is  $15,000  (subject  to  the 
$100,000  limit  of  paragraph  (b)  of  this 
section)  for  each  recipient  the  State 
determines  was  not  enrolled  because  of 
the  discriminatory  practice  determined 
under  paragraph  (b)  of  this  section. 

(d)  For  premiums  or  charges  in  excess 
of  the  amounts  permitted  under  the 
Medicaid  program,  the  limit  is  double 
the  amount  of  the  excess  charges.  The 
State  must  deduct  bom  the  penalty  the 
amount  of  overcharge  and  return  it  to 
the  affected  enrollee. 

§438.706    Special  niles  for  temperary 
management 

(a)  Basis  for  imposition  of  sanction. 
The  State  may  impose  temporary 
management  if  it  finds  (through  onsite 
survey,  enrollee  complaints,  financial 
audits,  or  any  other  means)  that — 

(1)  There  is  continued  egregious 
behavior  by  the  MCO,  including  but  not 
limited  to  behavior  that  is  described  in 
§  438.700  or  §  434.67(a)  of  this  chapter, 
or  that  is  contrary  to  any  requirements 
of  sections  1903(m)  or  1932  of  the  Act: 

(2)  There  is  substantial  risk  to 
enrollees'  health;  or 

(3)  The  sanction  is  necessary  to 
ensure  the  health  of  the  MCO's 
enrollees — 

(i)  While  improvements  are  made  to 
remedy  violations  under  §  438.700;  or 

(ii)  Until  there  is  an  orderly 
termination  or  reorganization  of  the 
MCO. 

(b)  Duration  of  sanction.  The  State 
may  not  terminate  temporary 
management  until  it  determines  that  the 
MCO  can  ensure  that  the  sanctioned 
behavior  will  not  recur. 
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#438.708    Required  imposition  of 
temporary  management  (or  chronic 
substandard  MCOs. 

For  an  MCO  that  the  State  finds  has 
repeatedly  substantially  failed  to  meet 
requirements  in  sections  1903(m)  and 
1932  of  the  Act  and  implementing 
regulations,  the  State  must  (regardless  of 
any  other  sanctions  that  may  be 
provided)  impose  temporary 
management  and  grant  eiu'ollees  the 
right  to  terminate  enrollment  without 
cause,  as  described  in  §  438.702(a)(3). 

1438.710    Notica  of  sanction;  due  process. 

(a)  General  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  before 
imposing  any  of  the  sanctions  specified 
in  this  subpart,  the  State  must  give  the 
afliected  MCE  timely  written  notice  that 
explains 

(1)  The  basis  and  nature  of  the 
sanction;  and 

(2)  Any  other  due  process  protections 
that  the  State  elects  to  provide. 

(b)  Exception.  The  State  may  not 
delay  imposition  of  temporary 
management  during  the  time  required 
for  due  process  procedures,  and  may  not 
provide  a  hearing  before  imposition  of 
temporary  management. 

1438.718    Termination  of  an  MCE  contract 

A  State  has  the  authority  to  terminate 
an  MCE's  contract,  and  enroll  that 
entity's  enroUees  in  other  MCEs  or 
provide  their  Medicaid  benefits  through 
other  options  included  in  the  State  plan 
if  the  State  determines  that  the  MCE — 

(a)  Has  failed  substantially  to  carry 
out  the  terms  of  its  contract;  or 

(b)  Has  failed  to  meet  applicable 
requirements  in  sections  1932, 1903(m), 
or  1905(0  of  the  Act. 

1438.720    Hearing  on  contract  termination. 

(a)  Requirement.  Before  terminating 
an  MCE  contract  under  §  438.718,  the 
State  must  provide  the  MCE  a  pre- 
termination  hearing. 

(b)  Procedure.  The  State  must— 

(1)  Within  30  days  after  reaching  the 
determination  to  terminate,  give  the 
MCE  written  notice  of  its  intent  to 
terminate,  the  reason  for  termination, 
and  the  time  and  place  of  the  hearing; 
and 

(2)  Provide  the  hearing  not  less  than 
30  nor  more  than  60  days  after  the 
notice,  unless  the  State  and  the  MCE 
reach  written  agreement  on  a  different 
date. 

(c)  Decision  following  a  hearing.  (1) 
After  the  hearing,  the  State  must  give 
the  MCE  a  written  decision  affirming  or 
reversing  the  proposed  determination  to 
terminate  the  contract. 

(2)  If  the  hearing  decision  affirms  the 
proposed  determination  to  terminate. 


the  State  must  indicate  the  date  the 
termination  is  effective. 

i  438.722    Disenroiimant  during 
termination  hearing  process. 

After  a  State  has  notified  an  MCE  of 
its  intention  to  terminate  the  MCE's 
contract,  the  State  may 

(a)  Give  the  MCE's  enrollees  written 
notice  of  the  State's  intent  to  terminate 
the  MCE's  contract;  and 

(b)  Allow  enrollees  to  disenroU 
immediately  without  cause. 

§438.724    Notice  to  HCFA. 

(a)  The  State  must  give  the  HCFA 
Regional  Office  written  notice  whenever 
it  imposes  or  lifts  a  sanction. 

(b)  The  notice  must 

(1)  Be  given  no  later  than  30  days  after 
the  State  imposes  or  lifts  the  sanction; 
and 

(2)  SpNecify  the  affected  MCE,  the  kind 
of  sanction,  and  the  reason  for  the 
State's  decision  to  impose  or  lift  the 
sanction. 

S438.730    Sanction  by  HCFA. 

(a)  Nature  of  sanction.  If  the 
conditions  of  this  section  are  met,  HCFA 
may  impose  on  an  MCO  the  sanction  of 
denial  of  payment  for  new  enrollees, 
that  is,  for  recipients  enrolled  after  the 
effective  date  of  the  sanction. 

(b)  Basis  for  sanction.  (1)  A  State 
agency  may  recommend  that  HCFA 
impose  the  denial  of  payment  sanction 
on  an  MCO  with  a  comprehensive  risk 
contract  if  the  MCO 

(i)  Has  failed  to  comply  with  the 
requirement  of  §  438.700(a)(1); 

(ii)  Has  acted  as  specified  in 
paragraph  (a)(2),  (a)(3),  or  (a)(4)  of 
§438.700. 

(iii)  Has  failed  to  meet  the  physician 
incentive  plan  requirements  specified  in 
§  438.700(a)(5).  or  has  failed  to  submit 
information  on  the  incentive  plan  as 
required  by  §  417.479  of  ^is  chapter. 

(2)  The  State  agency's 
recommendation  becomes  HCFA's 
decision  unless  HCFA  rejects  it  within 
15  days. 

(c)  Notice  of  sanction.  If  HCFA 
accepts  the  recommendation,  HCFA  and 
the  State  agency  take  the  following 
actions: 

(1)  HCFA  conveys  the  determination 
to  the  OIG  for  consideration  of  possible 
imposition  of  civil  money  penalties 
under  part  1003  or  1005  of  this  title. 

(2)  llie  State  agency 

(i)  Gives  the  MCO  written  notice  of 

the  proposed  sanction; 

(ii)  Allows  the  MCO  15  days  fit>m 
date  of  receipt  of  the  notice  to  provide 
evidence  that  it  has  not  acted  or  failed 
to  act  in  the  manner  that  is  the  basis  for 
the  recommended  sanction; 


(iii)  May  extend  the  original  i5-day 
period  for  an  additional  15  days  if, 
before  the  end  of  that  period,  the  MCO 
submits  a  written  request  that  includes 
a  credible  explanation  of  why  it  needs 
additional  time;  and 

(iv)  May  not  grant  an  extension  if 
HCFA  determines  that  the  MCO's 
conduct  poses  a  threat  to  an  enroUee's 
health  and  safety. 

(d)  Informal  reconsideration.  (1)  If  the 
MCO  submits  a  timely  response  to  the 
notice  of  sanction,  the  State  agency 
conducts  an  informal  reconsideration 
that  includes 

(i)  Review  of  the  evidence  by  an  State 
agency  official  who  did  not  participate 
in  the  original  recommendation;  and 

(ii)  A  concise  written  decision  setting 
forth  the  fiactual  and  legal  basis  for  the 
decision. 

(Z)  The  State  agency  decision  tinder 
paragraph  (d)(l)(ii)  of  this  section  is 
forwarded  to  HCFA  and  becomes 
HCFA's  decision  imless  HCFA  reverses 
or  modifies  the  decision  with  15  days 
ftt>m  date  of  receipt. 

(3)  If  HCFA  reverses  or  modifies  the 
State  agency  decision,  the  agency  sends 
the  MCO  a  copy  of  HCFA's  decision. 

(e)  Effect  of  HCFA  sanction.  HCFA's 
denial  of  payment  for  new  eiut)Ilees 
automatically  results  in  denial  of  State 
agency  payments  to  the  MCO  for  the 
same  enrollees. 

(f)  Effective  date  of  sanction.  (1)  If  the 
MCO  does  not  seek  reconsideration,  a 
sanction  is  effective  15  days  after  the 
date  of  the  notice  of  sanction  under 
paragraph  (c)  of  this  section. 

(2)  If  the  MCO  seeks  reconsideration, 
the  following  rules  apply:  (i)  Except  as 
specified  in  paragraph  (0(2)(ii)  of  this 
section,  the  sanction  is  effective  on  the 
date  specified  in  HCFA's 
reconsideration  notice. 

(ii)  If  HCFA,  in  consultation  with  the 
State  agency,  determines  that  the  MCO's 
conduct  poses  a  serious  threat  to  an 
emollee's  health  and  safety,  HCFA  may 
make  the  sanction  effective  earlier  than 
the  date  of  HCFA's  reconsideration 
decision  under  paragraph  (d)  of  this 
section. 

(g)  State  plan  requirement.  The  State 
plan  must  provide  that  the  State  will 
monitor  for  violations  of  the  actions  or 
failures  to  act  specified  in  this  section 
and  will  implement  the  provisions  of 
this  section. 

(h)  HCFA's  role.  HCFA  retains  the 
right  to  independently  perform  the 
functions  assigned  to  the  State  agency 
under  this  section. 
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Subpart  J— Conditions  for  Federal 
Financial  Participation 

$438,802    Basic  requirements. 

FFP  is  available  in  expenditures  for 
payments  under  an  MCO  contract  only 
for  the  periods  during  which  the 
following  conditions  are  met: 

(a)  The  contract— 

(1)  Meets  the  requirements  of  this 
part;  and 

(2)  Is  in  effect. 

(b)  The  MCO  and  its  subcontractors 
are  in  compliance  with  the  physician 
incentive  plan  requirements  set  forth  in 
§§422.208  and  422.210  of  this  chapter. 

(c)  The  MCO  and  the  State  are  in 
compliance  with  the  requirements  of  the 
MCO  contract  and  of  this  part. 

§  438.806    Prior  approval. 

(a)  Comprehensive  risk  contracts.  FFP 
is  available  under  a  comprehensive  risk 
contract  only  if — 

(1)  The  Regional  Office  has  confirmed 
that  the  contractor  meets  the  definition 
of  MCO  or  is  one  of  the  entities 
described  in  paragraphs  (a)(2)  through 
(a)(5)  of  §438.6:  and 

(2)  The  contract  meets  all  the 
requirements  of  section  1903(m)(2)(A)  of 
the  Act,  the  applicable  requirements  of 
section  1932  of  the  Act,  and  the 
implementing  regulations  in  this  part. 

(b)  MCO  contracts.  Prior  approval  by 
HCFA  is  a  condition  for  FFP  under  any 
MCO  contract  that  extends  for  less  than 
one  full  year  or  that  has  a  value  equal 
to,  or  greater  than,  the  following 
threshold  amounts: 

(1)  For  1998,  the  threshold  is 
$1,000,000. 

(2)  For  subsequent  years,  the  amount 
is  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all 
urban  consumers. 

(c)  FFP  is  not  available  in  an  MCO 
contract  that  does  not  have  prior 
approval  from  HCFA  xmder  paragraph 
(b)  of  this  section. 

$438,808    Exclusion  of  entitles. 

<a)  General  rule.  FFP  is  available  in 
payments  imder  MCO  contracts  only  if 
the  State  excludes  horn  such  contracts 
any  entities  described  in  paragraph  (b) 
of  this  section. 

(b)  Entities  that  must  be  excluded.  (1) 
An  entity  that  could  be  excluded  imder 
section  1128(b)(8)  of  the  Act  as  being 
controlled  by  a  sanctioned  individual. 

(2)  An  entity  that  has  a  substantial 
contractual  relationship  as  defined  in 
§  431.55(h)(3),  either  directly  or 
indirectly,  with  an  individual  convicted 
of  certain  crimes  as  described  in  siection 
1128(b)(8)(B)  of  the  Act. 

(3)  An  entity  that  employs  or 
contracts,  directly  or  indirectly,  for  the 


furnishing  of  health  care,  utilization 
review,  medical  social  work,  or 
administrative  services,  with  one  of  the 
following: 

(i)  Any  individual  or  entity  excluded 
from  Medicaid  participation  under 
section  1128  or  section  1128(a)  of  the 
Act. 

(ii)  Any  entity  that  would  provide 
those  services  through  an  excluded 
individual  or  entity. 

§  438.81 0    Expenditures  for  enrollment 
broker  services. 

State  expenditures  for  the  use  of 
enrollment  brokers  are  considered 
necessary  for  the  proper  and  efficient 
operation  of  the  State  plan  only  if  the 
following  conditions  are  met: 

(a)  The  broker  is  independent  of  any 
managed  care  entity  or  health  care 
provider  that  furnishes  services  in  the 
State  in  which  the  broker  provides 
enrollment  services. 

(b)  No  person  who  is  the  owner, 
employee,  or  consultant  of  the  broker  or 
has  any  contract  with  the  broker — 

(1)  Has  any  direct  or  indirect  financial 
interest  in  any  entity  or  health  care 
provider  that  furnishes  services  in  the 
State  in  which  the  broker  provides 
enrollment  services; 

(2)  Has  been  excluded  fit)m 
participation  under  title  XVIII  or  XIX  of 
the  Act; 

(3)  Has  been  debarred  by  any  Federal 
agency;  or 

(4)  Has  been,  or  is  now,  subject  to 
civil  money  penalties  imder  the  Act. 

(c)  The  initial  contract  or 
memorandum  of  agreement  (MOA)  for 
services  performed  by  the  broker  has 
been  reviewed  and  approved  by  HCFA 
before  the  effective  date  of  the  contract 
or  MOA. 

$  438.81 2    Costs  under  risk  and  nonrisk 
contracts. 

(a)  Under  a  risk  contract,  the  total 
amount  the  State  agency  pays  for 
carrying  out  the  contract  provisions  is  a 
medical  assistance  cost. 

(b)  Under  a  noruisk  contract — 

(1)  The  amount  the  State  agency  pays 
for  the  furnishing  of  medical  services  to 
eUgible  recipients  is  a  medical 
assistance  cost;  and 

(2)  The  amount  the  State  agency  pays 
for  the  contractor's  performance  of  other 
functions  is  an  administrative  cost. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  In  subpart  A,  a  new  §  440.168  is 
added,  to  read  as  follows: 


S  440. 1 68    Primary  care  case  management 
services. 

(a)  Primary  care  case  management 
services  means  case  management  related 
services  that — 

(1)  Include  location,  coordination, 
and  monitoring  of  primary  health  care 
services;  and 

(2)  Are  provided  under  a  contract 
between  the  State  and  either  of  the 
following: 

(i)  A  primary  care  case  manager  who 
is  a  physician  or  may,  at  State  option, 
be  a  physician  assistant,  nurse 
practitioner,  or  certified  nurse-midwife. 

(ii)  A  physician  group  practice,  or  an 
entity  that  employs  or  arranges  with 
physicians  to  furnish  the  services. 

(d)  Primary  care  case  management 
services  may  be  offered  by  the  State — 

(1)  As  a  voluntary  option  under  the 
regular  State  plan  program;  or 

(2)  On  a  mandatory  basis  under 
section  1932  (a)(1)  of  the  Act  or  under 
a  section  1915(b)  or  1115  waiver 
authority. 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  A  new  §  447.46  is  added,  to  read  as 
follows: 

$  447.46    Timely  claims  payment  t)y 
managed  care  organizations. 

(a)  Basis  and  scope.  This  section 
implements  section  1932  (f)  of  the  Act 
by  specifying  the  rules  and  exceptions 
for  prompt  payment  of  claims  by 
managed  care  organizations. 

(b)  Definitions.  "Claim"  and  "clean 
claim"  have  the  same  meaning  as  those 
terms  have  in  §  447.45. 

(c)  Contract  requirements.  (1)  Basic 
rule.  A  contract  with  a  managed  care 
organization  must  provide  that  the 
organization  will  meet  the  requirements 
of  §447.45  (d)(2),  (d)(3),  (d)(5),  and 

WK6).  _ 

(2)  Exception.  The  managed  care 

organization  and  its  providers  may,  by 
mutual  agreement,  establish  an 
alternative  payment  schedule. 

(3)  Any  alternative  schedule  must  be 
stipulated  in  the  contract. 

$447.53    [Amended] 

3.  In  §  447.53(b).  the  following 
changes  are  made: 

a.  hi  paragraph  (b)  introductory  text, 
the  parenthetical  phrase  is  removed. 

b.  Paragraph  (b)(6)  is  removed. 

$447.58    [Amendwl] 

4.  hi  §  447.58.  "Except  for  HMO 
services  subject  to  the  copayment 
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exclusion  in  §  447.53(b)(6).  if  is 
removed  and  "If  is  inserted  in  its 
place. 

5.  A  new  §  447.6a  is  added  to  subpart 
A  to  read  as  follows: 

§  447.60    Cost-stiaring  requirements  for 
services  furnished  by  MCOs. 

Contracts  with  MCOs  must  provide 
that  any  cost-sharing  charges  the  MCO 


imposes  on  Medicaid  enroUees  are  in 
accordance  with  the  requirements  set 
forth  in  §§  447.50  and  447.53  through 
447.58  for  cost  sharing  charges  imposed 
by  the  State  agency. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 


Dated:  September  22, 1998. 

Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  September  23, 1998. 
Donna  E.  Shalala, 
Secretary. 

(FR  Doc.  98-26068  Filed  9-25-98;  8:45  am] 
BILUNQ  CODE  4120-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

tFRL-6169-6] 

RIN  2060-AG77 

Regulation  of  Fuels  and  Fuel 
Additives:  Modification  of  the  Covered 
Areas  Provision  for  Reformulated 
Gasoline  _ 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  action  modifies 
§  80.70(k)  of  the  reformulated  gasoline 
(RFG)  regulations  to  allow  states  to  opt 
into  the  RFG  program  for  any  area 
currently  or  previously  designated  as  an 
ozone  nonattainment  area  under  the 
national  one-hour  ozone  standard,  as  of 
November  15,  1990.  the  date  of  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (1990 
Amendments),  or  any  time  later.  This 
Hnal  action  encompasses  all 
nonattainment  areas  including 
Marginal,  Moderate,  Serious  and  Severe 
ozone  nonattainment  areas,  as  well  as 
those  areas  classified  as  transitional, 
sub-marginal,  no  data  or  incomplete 
data  areas.  Section  80.70(k)  currently 
provides  that  any  area  classified  as  a 
Marginal,  Moderate,  Serious  or  Severe 
ozone  nonattainment  area  may  be 
included  in  the  RFG  program  on 
petition  by  the  Governor  of  the  State  in 
which  the  area  is  located.  Today's  final 
action  will  expand  this  provision  to 
allow  states  to  opt  into  the  RFG  program 
for  areas  which  had  been  previously 
classified  as  Marginal,  Moderate, 
Serious  or  Severe  for  ozone,  but  were 
subsequently  redesignated  to 
attainment.  This  final  rule  will  also 
allow  opt  in  to  RFG  for  those  areas 
designated  nonattaiiunent  that  do  not  fit 
into  Section  181(a)'s  classification 
scheme  and  therefore  were  classified  as 
transitional,  sub-marginal  or  areas  with 
incomplete  data.  This  will  provide 
states  an  additional  option  for  all  areas 
currently  or  previously  designated 
nonattainment  since  the  1990 
amendments  to  the  Clean  Air  Act  that 
may  be  used  to  avoid  the  air  quality 
problems  that  can  lead  to  a  violation  of 
air  quality  standards.  Allowing  states  to 
opt  into  the  RFG  program  for  these  areas 
will  help  to  ensure  that  these  areas  have 
options  available  to  continue  to  achieve 
and  maintain  compliance  with  the 
ozone  standard. 

EFFECTIVE  DATE:  This  final  rule  is 
efiisctive  upon  September  29,  2998. 


ADDRESSES:  Materials  relevant  to  the 
final  rule  have  been  placed  in  Public 
Docket  A-96-30  at  the  address  below.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
Documents  may  be  inspected  at  the  Air 
Docket  Section  between  the  hours  of 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday.  The  Air  Division  Docket 
is  located  at  the  U.S.  Environmental 
Protection  Agency,  Waterside  Mall, 
Room  M-1500,  401  M  Street,  S.W., 
Washington,  D.C.  20460  (telephone  202/ 
260-7540,  fax  202/260-4400). 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Smith,  Policy  Analyst,  Fuels  and 
Energy  Division,  US  EPA.  401  M  Street, 
S.W.  (6406J),  Washington.  D.C.  20460. 
(202)  564-9674. 
SUPPLEMENTARY  INFORMATION: 

Availability  on  the  TTNBSS 

Copies  of  this  final  rule  are  available 
electronically  from  the  EPA  Internet 
Web  site  and  via  dial-up  modem  on  the 
Technology  Transfer  Network  (TTN). 
which  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  Quality  Planning  and  Standards. 
Both  services  are  free  of  charge,  except 
for  your  existing  cost  of  Internet 
connectivity  or  the  cost  of  the  phone 
call  to  TTN.  Users  are  able  to  access  and 
download  files  on  their  first  call  using 
a  personal  computer  per  the  following 
information.  The  official  Federal 
Register  version  is  made  available  on 
the  day  of  publication  on  the  primary 
Internet  sites  listed  below.  The  EPA 
Office  of  Mobile  Sources  also  publishes 
these  notices  on  the  secondary  Web  site 
listed  below  and  on  the  TTN  BBS. 
Internet  (Web) 
http://www.epa.gov/docs/fedrgstr/EPA- 

AIR/ 
(either  select  desired  date  or  use  Search 

featiuv) 
http://www.epa.a2v/OMSWWW/ 
(look  in  What  s  New  or  under  the 

specific  rulemaking  topic) 
TTNBBS:  The  TTNBBS  can  be  accessed 
vrith  a  dial-in  phone  line  and  a  high- 
speed modem  (PH#  919-541-5742). 
The  parity  of  your  modem  should  be 
set  to  none,  the  data  bits  to  8,  and  the 
stop  bits  to  1.  Either  a  1200,  2400, 
9600,  or  14400  baud  modem  should 
be  used.  When  first  signing  on,  the 
user  will  be  required  to  answer  some 
basic  informational  questions  for 
registration  purposes.  After 
completing  the  registration  process, 
proceed  through  &e  following  series 
of  menus: 
(T)  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
(M)  OMS — Mobile  Sources  Information 
(Alerts  display  a  chronological  list  of 
recent  dociunents) 


(K)  Rulemaking  and  Reporting 

At  this  point,  choose  the  topic  (e.g., 
Fuels)  and  subtopic  (e.g..  Reformulated 
Gasoline)  of  the  rulemaking,  and  the 
system  will  list  all  available  files  in  the 
chosen  category  in  date  order  with  brief 
descriptions.  To  download  a  file,  type 
the  letter  "D"  and  hit  your  Enter  key. 
Then  select  a  transfer  protocol  that  is 
supported  by  the  terminal  software  on 
your  own  computer,  and  pick  the 
appropriate  command  on  your  own 
software  to  receive  the  file  using  that 
same  protocol.  After  getting  the  files  you 
want  onto  your  computer,  you  can  quit 
the  TTN  BBS  with  the  "G"oodbye 
command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Regulated  entities.  Entities  regulated 
by  this  action  are  those  which  produce, 
import  or  distribute  gasoline  for  sale  in 
areas  formerly  classified  as  ozone 
nonattainment  areas  which  opt  into  the 
RFG  program,  and  retail  gasoline 
stations  located  in  those  areas. 
Regulated  categories  and  entities 
include: 


Category 


Industry  .., 


Examples  of  regulated  entities 


Refiners,  importers,  oxygenate 
blenders,  terminal  operators, 
distributors,  retail  gasoline  sta- 
tions. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  potentially 
regulated  by  this  acUon.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  be  regulated  by  this  action. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  your  company  or 
facility  may  be  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  of  Part  80,  Subpart 
D,  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

The  remainder  of  this  final 
rulemaking  is  organized  in  the  following 
sections: 

I.  Background 

n.  Description  of  Final  Rule 
III.  Response  to  Comments 
nv.  Administrative  Designation  and 
Regulatory  Analysis 

A.  Public  Participation 

B.  Executive  Order  12866 

C  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 
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D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

E.  Regulatory  Flexibility 

F.  Paperwork  Reduction  Act 

G.  Unfunded  Mandates  Reform  Act 

H.  Submission  to  Congress  and  the  General 

Accounting  Office 
I.  Children's  Health  Protection 
J.  National  Technology  Transfer  and 

Advancement  Act  of  1995  (NTTAA) 
K.  Statutory  Authority 

I.  Background 

Section  107(d)  of  the  Clean  Air  Act, 
as  amended  in  1990  (the  Act),  requires 
states  to  identify  all  areas  that  do  not 
meet  the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone,  and 
directs  EPA  to  designate  these  areas  as 
ozone  nonattainment  areas.  Section 
181(a)  of  the  Act  requires  EPA  to 
classify  each  area  designated  as  an 
ozone  nonattainment  area  pursuant  to 
section  107(d)  as  a  Marginal,  Moderate, 
Serious,  Severe  or  Extreme  area,  based 
on  the  design  value  for  the  area,  and 
using  methodology  developed  by  the 
Agency.  EPA  used  this  scheme  to 
classify  all  areas  that  were  designated  as 
in  nonattainment  for  ozone  at  the  time 
of  the  enactment  of  the  1990 
Amendments,  except  for  certain 
"nonclassifiable"  areas.  Some  of  these 
nonclassiBable  areas  were  designated 
nonattainment  prior  to  the  1990 
amendments  and  others  were 
designated  attainment  before  November 
15, 1990.  All  of  these  areas  were 
designated  nonattainment  at  the  time  of 
the  enactment  of  the  1990  amendments. 
Those  in  the  former  category  would  be 
required  to  attain  by  November  15, 
1995,  while  those  in  the  latter  group 
would  have  an  attainment  date  five 
years  from  the  effective  date  of  the 
nonattainment  designation.  See  57  FR 
13524-13527  (April  16. 1992). 

Section  211(k)(5)  of  the  Act  prohibits 
the  sale  or  dispensing  by  any  person  of 
conventional  gasoline  to  ultimate 
consumers  in  any  RFC  covered  area. 
Section  211(k)(6)  of  the  Act,  as  amended 
in  1990,  provides  that,  upon  the 
application  of  the  Governor  of  a  State, 
the  Administrator  shall  apply  the 
prohibition  contained  in  section 
211(k)(5)  in  any  area  in  the  State 
classified  under  Section  181  of  the  Act 
as  a  Marginal,  Moderate,  Serious  or 
Severe  area  (the  "opt-in"  provision).'  In 
any  such  case,  the  Administrator  must 
establish  an  appropriate  effective  date 
for  such  prohibition  that  is  not  later 


■  Extreme  areas  are  not  listed  in  section  211(k)(6) 
for  purposes  of  opt-in  to  the  federal  RFG  program. 
The  Los  Angeles  area  is  the  only  area  classified  as 
extreme  for  ozone,  and  it  is  a  mandatory  RFG 
covered  area  under  the  Act  See  section 
211(k)(10)(D). 


than  one  year  after  such  application  is 
received,  and  publish  the  application 
and  effective  date  in  the  Federal    . 

Raoster.  

EPA's  aurent  regulation,  40  CFR 
80.70(k),  provides  that  any  area 
classified  imder  40  CFR  part  81,  subpart 
C,  as  a  Marginal,  Moderate,  Serious  or 
Severe  ozone  nonattainment  area  may 
be  included  as  a  RFG  covered  area  on 
petition  of  the  Governor  of  the  State  in 
which  the  area  is  located.  EPA 
published  proposed  changes  to  this 
regulation  on  March  28, 1997  (62  FR 
15074). 

n.  Description  of  Final  Rule 

The  rule  finalized  today  revises  the 
opt-in  provision  of  §  80.70(k)  to  apply  it 
to  any  area  designated  as  nonattainment 
for  the  one-hour  ozone  standard  as  of 
November  15, 1990,  the  date  the  1990 
Amendments  were  enacted,  or  any  time 
later.  This  action  will  allow  states  to  opt 
into  the  RFG  program  for  areas  which 
previously  had  been  classified  as 
Marginal,  Moderate,  Serious  or  Severe 
ozone  nonattainment  areas  or  those 
nonattainment  areas  classified  as 
transitional,  sub-marginal,  no  data  or 
incomplete  data  areas,  but  which  have 
been  redesignated  to  attainment  since 
1990.  This  will  provide  additional 
flexibiUty  to  the  states  to  ensure 
continued  compliance  with  the  NAAQS 
for  ozone.  States  with  such  redesignated 
areas  will  have  the  flexibility  to  include 
the  RFG  program  in  their  maintenance 
plans  or  use  RFG  as  a  contingency 
measure  for  these  areas.  This  final 
action  also  permits  any  current 
nonattainment  area  classified  as 
transitional,  sub-marginal,  or  no  data  or 
incomplete  data  areas  to  participate  in 
the  RFG  program  through  the  opt-in 
provision  in  section  211(k)(6). 

EPA  is  revising  its  opt-in  rule  in  two 
ways.  First,  an  area  that  is  currently 
designated  attainment  may  also  opt  in  if 
it  was  previously  designated  as 
nonattainment  for  ozone  under  the  one- 
hour  standard,  as  of  November  15, 1990 
or  at  any  time  later.  Second,  any  area 
designated  as  nonattainment  for  ozone 
tmder  the  one-hour  standard  will  be 
allowed  to  opt  into  the  federal  RFG 
program.  This  includes  areas  classified 
as  transitional,  sub-marginal,  and  no 
data  or  incomplete  data  areas.  EPA's 
authority  to  adopt  these  revisions  is 
discussed  in  the  response  to  comments 
section  of  the  notice.  The  revisions  are 
appropriate  because  any  nonattainment 
area,  including  the  sutoiarginal  and 
other  areas,  will  benefit  from  the  ozone 
reduction  and  other  air  quality  benefits 
provided  by  the  federal  RFG  program. 
RFG  has  been  shown  to  be  an  important, 
cost-effective  measure  to  reduce  the  air 


pollution  bom  motor  vehicles  that 
contributes  to  ozone  levels.  This  rule 
will  provide  additional  ozone 
nonattainment  areas  with  an  effective 
option  in  solving  the  air  quality 
problems  faced  in  the  area.  For  similar 
reasons,  areas  that  previously  were 
designated  nonattainment  will  have 
federal  RFG  as  an  additional  option  that 
may  be  used  to  keep  air  quaUty  from 
degrading  and  leading  to 
noncompliance.  It  will  provide  an 
additional  option  for  states  that  will 
help  them  to  ensure  that  these  areas 
continue  to  achieve  and  maintain 
compliance  with  the  ozone  NAAQS. 
Many  of  the  areas  recently  redesignated 
as  attainment  for  ozone  have  ozone 
levels  which  are  relatively  close  to  the 
NAAQS,  and  are  concerned  about 
experiencing  violations  in  the  future. 
This  rule  will  provide  an  additional, 
cost  effective  measure  for  states  to  use 
in  avoiding  this  result. 

The  air  quality  benefits  that  may  be 
achieved  in  the  additional  areas  that 
may  opt  in  imder  this  rule  can  be 
achieved  without  placing  an 
tmreasonable  burden  on  the  refining 
and  distribution  industry.  Analysis  of. 
the  distribution  systems  shows  that  RFG 
is  already  in  the  major  distribution 
systems,  pipelines  and  terminals,  and  is 
being  handled  without  any  additional 
problems.  In  some  instances,  the  areas 
which  are  interested  in  using  RFG  in  the 
near  term  are  contiguous  to  areas 
ciurently  using  RFG  so  the  fuel  is 
already  on  distribution  systems  which 
handle  RFG.  Increasing  the  use  of  RFG 
should  not  adversely  affect  the  system. 

EPA  also  believes  no  excessive 
burden  exists  for  areas  that  are  not 
contiguous  to  current  RFG  areas. 
Section  211(k)(6)(A)  of  the  Act  gives  the 
Administrator  discretion  to  "establish 
an  effective  date  *  *  *  as  he  deems 
appropriate  •  •  •  "  h>a  interprets  this 
provision  to  mean  that  it  has  broad 
discretion  to  consider  any  factors 
reasonably  relevant  to  the  timing  of  the 
effective  date.  This  would  include 
factors  that  affect  industry  and  the 
distribution  systems  in  the  potential 
opt-in  area.  The  Phoenix,  Arizona  opt- 
in  is  a  recent  example  of  a  non- 
contiguous area  which  successfully 
completed  the  opt-in  process  without 
disruption  to  supply  or  excessive 
burdm  to  industry.  EPA's  analysis  in 
Phoenix  showed  that  the  capacity  to 
supply  federal  RFG  to  the  opt-in  area 
exceeded  the  estimated  gasoline 
demand.  See  62  FR  30260  (Jime  3, 
1997).  Refiners  were  able  to  adequately 
supply  federal  RFG  for  Phoenix  within 
30  days  of  the  publication  of  the  final 
rule.  RFG  was  available  at  the  retail 
level  60  days  after  publication  of  the 


52096        Federal  Register /Vol.  63,  No.  188 /Tuesday,  September  29,  1998 /Rules  and  Regulations 


final  rule.  Each  opt-in  request  will 
involve  potential  regulatory  burdens 
that  are  unique  to  that  area.  Therefore, 
EPA  will  review  each  opt-in  request  and 
the  particular  facts  pertaining  to  the 
potential  opt-in  area  and  the  suppliers 
for  that  area  to  determine  the 
appropriate  implementation  date. 

£PA  requested  comment  on  whether  a 
minimum  lead-time  of  up  to  one  year 
should  be  used  in  setting  the  effective 
date  and  whether  this  should  apply  to 
former  non-attainment  areas  that  opt  in 
and/or  areas  that  are  designated  as  non- 
attainment  at  the  time  they  opt  in.  EPA 
has  decided  not  to  adopt  a  mandatory 
minimum  lead-time  of  one  year  for  the 
effective  date  of  an  opt-in  at  this  time. 
Instead,  EPA  retains  the  discretion  to  set 
an  effective  date  on  a  case-by-case  basis, 
as  the  Administrator  deems  appropriate, 
subject  to  the  limit  in  Section  211(k)(6) 
of  one  year  after  the  application  is 
received.  This  issue  and  the  responses 
to  comments  received  are  discussed 
further  in  Section  III  of  this  final  rule. 

EPA  requested  comment  on  whether 
or  not  the  Agency  should  require  that 
the  Governor  consider  the  costs  of  other 
ozone  control  programs  in  making  the 
determination  to  adopt  RFC.  EPA 
requested  comment  on  the  approach, 
including  whether  EPA  would  have 
authority  to  impose  such  a  requirement 
and  whether  it  would  be  appropriate  to 
do  so.  After  consideration  of  the 
comments,  EPA  has  decided  not  to 
adopt  such  a  requirement,  for  the 
reasons  described  in  Section  III.  C  of 
this  document. 

Any  area  that  opts  into  the  RFC 
program  under  section  80.70(k], 
whether  currently  or  previously 
designated  as  nonattainment  for  the 
one-hour  ozone  NAAQS,  will  be  subject 
to  all  rules  promulgated  by  the  Agency 
for  opting  out  of  the  RFG  program.  On 
October  20, 1997,  EPA  revised  the  opt- 
out  procedures  for  areas  that  opt  into 
RFG.  See  62  FR  54552.  The  agency 
revised  its  opt-out  rules  to  ensure  a 
smooth  transition  between  Phase  I  and 
Phase  n  of  the  reformulated  gasoline 
program.  Under  these  rules,  if  a  state  or 
area  chooses  to  opt  out  of  this  program, 
the  effective  date  of  the  opt-out  will  be 
no  earlier  than  January  1,  2004.  States 
which  previously  had  opted  into  the 
program  must  remain  in  the  RFG 
program  until  December  31,  2003  unless 
an  opt-out  petition  was  submitted  to  the 
EPA  by  December  31, 1997.  Under  the 
revised  rules,  opt-out  petitions  received 
on  or  after  January  1,  2004  will  be 
subject  to  the  same  procedures  that 
applied  prior  to  December  31, 1997. 
These  procedures  generally  provide  that 
opt-out  petitions  become  effective  90 
days  from  approval. 


m.  Response  to  Coininents 

EPA  received  comments  from  three 
associations  representing  the  oil 
industry,  gdisoline  producers,  and 
distributors.  Eight  domestic  gasoline 
producers  individually  submitted 
statements  supporting  the  comments 
submitted  by  their  representing 
associations.  Of  the  domestic  gasoline 
producers  who  commented  on  the 
NPRM,  only  one  offered  support  for 
promulgation  of  the  NPRM.  Five  state 
environmental  departments  submitted 
favorable  comments  on  the  NPRM.  One 
private  citizen  commented  on  the 
NPRM.  One  futures  and  trading 
organization  offiered  comments  on  the 
proposed  rulemaking. 

T\ie  issues  discussed  in  the  public 
comments  include:  EPA's  legal 
authority  to  expand  the  reformulated 
gasoline  (RFG)  program  and  EPA's 
interpretation  of  section  211(k)(6)(A); 
the  intent  of  Congress  regarding  "former 
nonattainment  areas";  required  lead-in 
period  for  the  opt-in  process;  the 
inclusion  of  sub-marginal  areas  as 
former  nonattainment  areas  allowed  to 
opt  into  the  RFG  program;  inclusion  of 
all  areas,  attainment  and  nonattainment 
for  opt  into  the  RFG  program;  and  the 
consideration  of  local  supply  and 
distribution  systems  when  approving  a 
Governor's  petition  to  opt  into  the  RFG 
program.  This  is  not  intended  to  be  an 
exhaustive  list  of  comments.  A  complete 
set  of  comments  is  available  from  the 
Air  Docket  (A-96-30).  The  issues  and 
comments  are  addressed  below. 

A.  Legal  Authority 

1.  EPA's  Proposal 

EPA  proposed  to  modify  40  CFR 
8O.70(k)  of  the  reformulated  gasoline 
(RFG)  regulations  to  allow  states  to  opt 
into  the  RFG  program  for  any  area 
classified  as  a  Marginal,  Moderate,    . 
Serious  or  Severe  ozone  nonattainment 
area  as  of  November  15, 1990  or  any 
time  later.  The  proposed  rule  would 
expand  the  provision  to  allow  states  to 
opt  into  the  RFG  program  for  areas 
which  had  been  previously  classified  as 
Marginal,  Moderate,  Serious  or  Severe 
for  ozone  but  were  subsequently 
redesignated  to  attainment.  Under  this 
approach,  states  would  be  provided 
with  an  additional  cost-effective  way  to 
ensure  achievement  and  maintenance  of 
compliance  with  the  ozone  standard. 

2.  Comments 

EPA  received  several  comments 
questioning  the  Agency's  legal  authority 
for  its  proposal.  Several  parties  from  the 
oil  industry  commented  that  EPA's 
inclusion  of  former  nonattainment  areas 
into  the  RFG  program  is  contrary  to  the 


plain  language  and  structure  of  the  Act. 
The  commenters  argued  that  under 
section  211  (k)(6)(A),  the  Administrator 
can  only  apply  the  prohibition  set  forth 
in  paragraph  (5)  in  any  area  in  the  state 
classified  under  subpart  2  of  part  D  of 
title  I  as  a  Marginal,  Moderate,  Serious 
or  Severe  ozone  nonattaiiunent  area. 
Areas  that  have  been  redesignated  to 
attainment  status  for  ozone  under  107(d) 
of  the  Act  are  clearly  not  classified  as 
Marginal,  Moderate,  Serious  or  Severe 
ozone  nonattainment  areas,  and 
therefore,  cannot  opt  into  the  RFG 
program  under  section  211  (k)(6)(A). 

One  commenter  representing  an 
independent  oil  petroleum  refiner 
supported  EPA's  proposed  rule.  The 
commenter  stated  that  EPA  is  within  its 
legal  authority  to  expand  the  RFG 
regulations  to  include  former 
nonattainment  areas  because  Congress 
did  not  indicate  that  states  must 
exercise  the  opt-in  option  prior  to 
redesignation  of  the  area  to  attainment. 
The  commenter  argued  that  section 
211(k)(6)  establishes  by  operation  of  law 
a  category  of  areas  within  states  for 
which  EPA  has  anondiscretionary  duty 
to  bring  into  the  federal  RFG  program 
upon  submission  of  a  state  governor's 
application. 

"The  commenter  argued  that  EPA  has 
discretion  to  clarify  that  the  RFG  opt-in 
alternative  remains  available  as  a  state 
control  strategy  for  redesignated  areas. 
The  commenter  suggests  that  this 
discretionary  authority  is  based  on 
EPA's  inherent  regtilatory  powers  to  fill 
in  statutory  gaps  left  by  Congress  so 
long  as  it  is  implementing  the  federal 
REG  program  in  e  manner  consistent 
with  general  statutory  scheme.  The 
commenter  argues  that  the  continuation 
of  the  RFG  control  alternative  for 
redesignated  areas  is  clearly  a 
permissible  and  reasonable 
interpretation  of  its  statutory  mandate 
for  administering  the  federal  RFG 
program  pursuant  to  section  211(k),  just 
as  EPA  has  determined  the 
appropriateness  of  establishing  a 
mechanism  for  opting  out  of  the  RFG 
program. 

All  of  the  state  environmental 
departments  and  agencies  which 
commented  on  the  rule  supported  the 
EPA's  proposed  approach.  These  state 
agencies  strongly  support  the  proposed 
rule  to  allow  former  nonattainment 
areas  (current  maintenance  areas)  to  opt 
into  the  RFG  program.  Some  of  these 
state  commenters  suggested  that  the 
agency  include  transitional  and  sub- 
marginal  areas  in  the  final  rule.  Another 
suggested  that  the  agency  provide 
guidance  to  allow  any  area  whether  it  be 
designated  as  attainment  or 
nonattainment  to  be  included  in  the 
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RFG  program  to  maintain  air  quality. 
None  of  the  state  agencies  commented 
on  EPA's  legal  authority  to  modify  the 
reformulated  gasoline  rule. 

Several  of  tne  commenters 
representing  the  oil  industry  argued  that 
the  fact  that  Congress  did  not  mention 
"former  nonattainment  areas"  in  section 
211(k)(6)(A)  must  be  presumed  to  be  an 
intentional  policy  choice  made  by 
Congress,  particularly  since  both  section 
211(h)  and  (m)  expressly  provide  for 
such  areas.  The  commenters  argued  that 
the  Congress  had  no  intention  of 
ol^ring  the  opt-in  right  to  areas  after 
they  achieved  attainment  status.  One 
commenter  stated  that  the  proposal 
would  circumvent  the  clear  geographic 
limitations  that  Congress  established  for 
the  RFG  program.  Another  stated  that 
the  agency  cannot  ascribe  to  itself  new 
authority  simply  because  the  Congress 
failed  to  anticipate  this  rulemaking  and 
did  not  expressly  prohibit  the  EPA  from 
expanding  opt-in  rights.  This 
commenter  stated  that  the 
nonattainment  threshold  specified  by 
Congress  must  be  crossed  for  the  right 
to  opt  into  the  RFG  program. 

^e  commenter  in  support  of  the 
proposed  rule  stated  that  the  proposed 
rule  implements  the  fundamental 
approach  taken  by  Congress  in  enacting 
the  Clean  Air  Act.  This  commenter 
stated  that  the  proposed  approach 
demonstrates  a  clear  commitment  to 
allowing  states  the  flexibility  to 
determine  the  appropriate  mix  of 
measures  needed  to  meet  their  goals  fat 
controlling  air  pollution.  The 
commenter  stated  that  EPA's  action  is 
consistent  with  Congress'  intention  to 
allow  states  to  select  from  numerous 
optional  control  strategies. 

One  commenter  noted  that  the 
proposed  rule  contradicts  the  agency's 
Regulatory  Impact  Analysis  (RIA)  for  the 
RFG  regulations.  This  commenter  said 
that  in  the  1993  RIA,  EPA  stated  that  the 
opt-in  language  of  section  211  clearly 
limits  opt-in  to  areas  in  a  State  classified 
as  Marginal,  Moderate,  Serious,  or 
Severe  for  ozone  nonattaiiunent.  The 
commenter  added  that  EPA's 
interpretation  of  section  211(k)  in  1993 
found  no  distinction  between  areas 
designated  attainment  before  and  after 
enactment  of  the  Act,  because  no 
distinction  exists. 

Commenters  representing  the  oil 
industry  argued  that  section 
211(k)(6)(A]  is  a  clear  exception  to  the 
general  procedures  of  section  211(c). 
Althou^  the  procedures  in  section 
211(k)(6)(A)  establish  an  expedited 
process  for  states  to  initiate  the 
imposition  of  federal  fuel  controls, 
commenters  argued,  the  procedures  in 
section  211(k)(6)(A)  are  not  available 


everywhere.  Commenters  stated  that 
Congress  chose  to  limit  the  RFG 
program  and  the  expedited  procedures 
in  section  211(k)(6)(A]  to  areas 
classified  as  Marginal,  Moderate, 
Serious  and  Severe  ozone 
nonattainment  areas.  For  all  other  areas, 
including  those  areas  that  had  the 
opportunity  to  use  section  211(k)(6)(A) 
but  did  not  exercise  that  option  while  it 
existed.  Congress  left  in  place  the 
general  procedures  of  section  211(c). 
The  commenter  concluded  that  under 
section  211(c)(1),  EPA  could  attempt  to 
promulgate  regulations  imposing  RFG 
control  in  ozone  attainment  areas, 
provided  that  EPA  meets  all  the 
substantive  and  procedural 
requirements  set  forth  in  section  211(c). 
The  commenter  also  suggested  that  EPA 
utilize  section  211(c)(4)(c)  which  would 
allow  the  agency  to  approve  state  fuel 
controls  in  the  state's  SIP,  provided  that 
the  state  fuel  controls  are  necessary  to 
achieve  the  NAAQS.  Several  other 
independent  oil  and  petroleum 
companies  submitted  comments  in 
support  of  these  claims. 

rive  state  environmental  agencies  and 
one  private  citizen  commented  that  the 
proposed  rule  did  not  go  far  enough  to 
allow  states  the  flexibility  they  require 
to  attain  their  clean  air  goals.  One  state 
environmental  agency  commented  that 
they  should  have  the  flexibility  to 
consider  all  possible  options  should  the 
need  arise  for  additional  reductions  in 
the  levels  of  ozone-producing 
pollutants.  Another  state  agency  stated 
that  the  option  to  opt  into  the  RFG 
program  should  also  explicitly  extend  to 
former  "submarginal"  ozone 
nonattainment  areas  that  have  been 
redesignated  since  the  date  of  the 
enactment  of  the  1990  Clean  Air  Act 
Amendments.  The  state  agency  ai^ed 
that  former  "submarginal"  ozone 
nonattainment  areas  should  not  be 
prohibited  from  implementing  control 
measures  that  are  available  to  ciirrent 
nonattainment  areas,  particularly  when 
such  measures  may  be  needed  to 
address  violations  that  occur  after 
redesignalion.  The  state  commented  that 
all  former  ozone  nonattainment  areas 
subject  to  the  maintenance  plan 
provisions  of  Section  175  A  of  the  CAA 
should  be  allowed  to  voluntarily 
participate  in  the  RFG  program  through 
the  opt-in  process.  This  flexibility,  the 
state  continued,  is  particularly 
important  for  maintenance  areas  where 
the  ozone  standard  is  threatened  or 
where  violations  have  already  occurred. 

Another  state  agency  suggested  that 
attainment  areas  be  allowed  to  include 
RFG  in  their  maintenance  plans  or  as  a 
contingency  measure.  Another  agency 
commented  that  it  is  reasonable  that  any 


redesignated  area  operating  under  an 
approved  maintenance  plan  be  eligible 
to  opt  into  RFG.  The  private  citizen 
commented  that  the  proposal  should  not 
be  limited  to  former  nonattainment 
areas  but  should  allow  states  the  option 
to  opt  into  the  RFG  program  in  any  area, 
including  current  attainment  areas, 
where  the  Governor  of  the  State  applies 
for  such  coverage  and  certifies  such 
coverage  is  necessary  to  maintain  the 
attainment  standard  in  the  area.  Such  a 
provision,  the  commenter  argues,  would 
assist  the  States  in  maintaining  air 
quality  in  attainment  areas  at  risk  of 
moving  into  a  nonattainment  status  and 
would  be  consistent  with  the  similar 
provision  in  the  oxygenated  fuels 
program  which  requires  the  program  to 
remain  in  effiect  where  necessary  to 
maintain  attainment  with  the  standard. 

3.  EPA's  Response 

EPA's  proposal  and  the  comments 
received  on  it  raise  two  basic  questions 
of  statutory  authority.  Under  section 
211(k)(6),  may  an  area  that  was 
previously  designated  as  nonattainment 
opt  into  the  RFG  program  after  it  has 
been  redesignated  attainment?  Under 
section  211(k)(6),  may  any  ozone 
nonattainment  area  opt  in,  including 
transitional,  sub-marginal  and  no  data/ 
incomplete  data  areas? 

Congressional  intent  on  this  issue 
may  be  discerned  from  the  text  of 
section  211(k),  its  context  in  the  Act. 
and  the  relevant  legislative  history.  A 
review  of  these  provisions  leads  to  the 
conclusion  that  section  211(kM6)  may 
reasonably  be  interpreted  as  authorizing 
opt-in  under  both  situations  described 
above.  For  the  reasons  described  earlier, 
concerning  the  benefits  from  expanding 
the  current  rules  limits  on  opt-in,  EPA 
is  revising  its  opt-in  regulation 
consistent  with  this  interpretation. 

The  text  of  section  211(k)(6)  is 
relatively  brief  regarding  opt-ins.  It 
states  that  a  state  may  opt  into  the 
federal  RFG  program  for  "any  area  in 
the  State  classified  under  subpart  2  of 
part  D  of  title  I  as  a  Marginal.  Moderate. 
Serious,  or  Severe  Area."  EPA  shall  by 
rule  extend  the  efiiective  date  of  the  opt- 
in  for  "Marginal.  Moderate.  Serious,  or 
Severe  Areas."  if  there  is  insufficient 
domestic  capacity  to  produce  RFC,  and 
shall  issue  such  extensions  for  "areas 
with  a  lower  ozone  classification  before 
issuing  any  such  extension  for  areas 
with  a  higher  classification."  Tlie 
specific  issue  of  whether  the  opt-in 
provision  includes  former 
nonattainment  areas  is  not  addressed. 
Did  Congress  intend  to  only  include 
areas  currently  designated  as  ozone 
nonattainment  areas,  or  did  it  intend  to 
cover  all  areas  currently  or  previously 
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designated  assonattainment?  Likewise, 
did  Congress  use  the  terms  "marginal, 
naoderate,  serious,  or  severe  veas"  to 
identify  only  those  nzone  nonattainment 
areas  with  those  classifications,  or  did 
Congress  hst  these  terms  as  a  way  to 
indicate  that  all  ozone  nonattainment 
areas  could  opt  in? 

On  the  latter  issue,,  the  classiiication 
scheme  in  Section  181  of  the  Act 
indicates  that  Congress  did  intend  to 
allow  all  ozone  nonattainment  areas  the 
opportunity  to  opt  in  to  the  federal  RFC 
program.  Section  181  provides  fen-  each 
ozone  nonattainment  area  to  be 
classified  as  Marginal,  Moderate, 
Serious,  Severe,  or  Extreme,  depending 
on  its  design  value.  The  provision 
indicates  that  Con^ss  believed  that 
"(e]ach  area  designated  nonattainment 
for  ozone"  would  be  classified  in  one  of 
these  categories.  The  use  of  a  list  of 
these  terms  in  section  211(k](6) 
reasonably  indicates  that  Congress' 
intent  regarding  state  opt-ki  was  to 
identify  the  universe  of  all  ozone 
nonattainment  areas,  and  not  a  subset 
comprising  most  but  not  all 
nonattainment  areas. 

The  fact  that  EPA  later -was  not  able 
to  classify  all  ozone  nonattainment  areas 
under  this  scheme  does  not  diange  the 
reasonable  implication  from  the  text  of 
section  211(kK6)  that  Congress  expected 
that  all  ozone  nonattainment  areas 
would  have  the  opportimity  to  opt  in. 
Certain  ozone  nonattainment  areas 
could  not  be  classified  as  Marginal  or 
above  because  of  incomplete  monitoring 
data  or  because  they  were 
nonattainment  pre-enactment  but  did 
not  violate  the  standard  during  the 
primary  data  gathering  years  of  1987- 
1989.2  However,  all  these  areas  were 
designated  as  nonattaiiunent  areas  for 
ozone  at  the  time  of  enactment  of  the 
1990  amendments  to  the  Act.  The 
legislative  history  indicates  that 
Congress  did  expect  such  areas  to  be 
designated  as  ozone  nonattaiiunent 
areas.  For  example,  the  Senate 
Environment  and  Public  Works 
Committee  Report  accompanying  S. 
1630  contains  a  list  of  102  expected 
nonattainment  areas,  all  of  which 
Congress  expected  would  be  classified 
under  Section  181 's  classification 
scheme.'  Some  of  the  listed  areas  were 


'  For  example,  the  submaiginal  classification, 
which  is  not  identified  in  the  classification  scheme 
of  the  Act,  was  created  by  EPA  to  address  areas  that 
were  designated  nonattainment  but  had  a  design 
value  lower  than  the  threshold  for  Marginal  areas 
due  to  an  adjustment  for  missing  data  when 
calculating  expected  exceedances.  These  areas  had 
violations  of  the  ozone  NAAQS  in  1987-1989.  See 
57  FR  13524-13527  (April  16.  1992). 

'  Senate  Committee  on  Environment  and  Public 
Works.  103d  Cong,  1st  Sess.,  2  A  Legislative  History 


ultimately  classified  as  Submarginal 
(e.^.,  Kansas  City)  or  Incomplete/no  data 
nonattainment  areas  (e.g.,  Saginaw-Bay 
City-Midland,  MI.  Cheshire  County,  NH. 
Salem,  OR.  and  several  Pennsylvania 
counties).  The  House  Energy  and 
Commerce  CcMnraittee  Report  on  H.R. 
3030  contains  a  similar  list  of  expected 
ozone  nonattainment  aieas  "indicating 
on  a  prelimine-  y  basis  how  areas  will 
hkely  be  classified  under  [Section 
181]."  The  House  list  contains  100 
expected  ozone  nonattainment  areas, 
andagainlists  each  area  under  one  of 
the  S^:tion  181  classificatioi  categories, 
including  areas  that  were  ultimately 
classified  as  Stdnnarginal  (e.^..  Kansas 
City)  or  incomplete^o  data  (e.g., 
Saginaw-Bay  City-iMidland,  MI, 
Cheshire  County,  NH,  Sakm,  OR.  and 
several  Pennsylvania  counties).  See  Leg. 
HisL  at  3254-55.  This  legislative  history 
indicates  that  Congress  expected  that  all 
.areas  designated  nonattainment  for 
ozone  would  be  classified  under  one  of 
the  Section  181  clasafications,  and  that 
Congress'  failure  to  mention  the 
classifications  such  as  submarginal.  and 
no  data/incomplete  data.areas  does  not 
represent  an  intent  to  exclude  these 
nonattainment  areas  from  the  scope  of 
section  211(k)(6). 

The  legislative  history  of  the  opt-in 
provision  clearly  indicates  that  Congress 
did  intend  to  provide  this  option  to  all 
ozone  nonattainment  areas.  It  also 
supports  the  view  that  former 
nonattainment  areas  do  not  lose  their 
opportunity  to  opt  in  once  they  are 
redesignated  as  an  attainment  area. 

H.R.  3030,  as  reported  out  of  the 
House  Committee  on  Energy  and 
Commerce,  required  that  EPA  establish 
a  federal  RFC  program,  and  require  the 
sale  of  RFG  in  all  ozone  nonattainment 
areas  with  a  1988  design  value  at  or 
above  0.18  ppm.  (Leg.  Hist,  at  3021). 
This  would  cover  areas  classified  as 
Severe  or  Extreme.  (Leg.  Hist,  at  3253) 
There  was  no  provision  in  the 
Committee's  bill  for  opt-in  by  any  other 
nonattainment  areas.  However,  an  opt- 
in  provision  was  considered  and 
adopted  by  the  House  during  the  floor 
debate  on  H.R.  3030.  This  opt-in 
provision  was  almost  identical  to  the 
provision  eventually  enacted  as  section 
211(k)(6).  It  provided  for  opt-in  by  any 
area  "classified  under  subpart  2  of  part 
D  of  title  I  as  a  Marginal,  Moderate,  or 
Serious  Area.  *  *  *"'«(Leg.  Hist,  at 
2063).  Rep.  Richardson,  one  of  the 
authors  of  this  opt-in  amendment,  was 


questioned  about  the  geographic  scope 
of  the  BFG  requirements  and  stated  diat 
the  opt-in  provision  "allows  any  other 
nonattainment  area  to  adopt  these 
standards  of  its  own  free  vrill.  and 
subject  to  any  domestic  capacity,  any 
State  or  locality  may.  in  oraer  to 
maintain  attainment  or  just  as  a  matter 
of  general  public  policy."  adopt  the  RFG 
standards.  (Leg.  Hist,  at  2690,  emphasis 
added).  Rep.  McMillan  described  the 
RFG  provision  in  the  Richardson- 
Madigan  opt-in  amendment  to  H.R. 
3030  as  having  a  "much  needed  degree 
of  flexibility  in  it — specifically,  cities  in 
the  future  that  fall  below  their  ambient 
air  quality  requirements  can  opt  into  the 
system,  provided  that  the  EPA  judges 
that  doing  so  would  not' create  a 
dramatic  gas  supply  problem."  (Leg. 
Hist,  at  2762).  As  noted  later,  these 
views  were  repeated  in  the  floor  debate 
on  the  bill  reported  out  of  the 
Confisrence  Committee. 

In  the  Senate.  S.  1630  as  introduced 
would  have  required  that  EPA  adopt 
national  fuel  standards  to  reduce  motor 
vehicle  pollutants,  and  authorized  EPA 
to  require  the  sale  of  gasoline  in 
nonattainment  areas  to  achieve  and 
maintain  the  NAAQS.  (Leg.  Hist,  at  9169 
(as  introduced)  and  8053  (as  reported 
out  of  the  Committee  on  the 
Environment  and  Public  Works))  The 
Committee  bill  was  amended  during 
floor  debate,  and  a  provision  was  added 
establishing  a  mandatory  RFG  program 
in  ozone  nonattainment  areas  with  a 
design  value  of  0.18  or  higher.  States 
with  a  moderate  or  serious  ozone 
nonattainment  area  could  propose  to 
revise  their  SIP  to  include  a  requirement 
that  RFG  be  sold  in  the  area.  (Leg.  Hist, 
at  6817,  4387)5  As  in  the  House,  the 
Senate  moved  from  a  program  with 
specified  areas  where  RFG  was 
mandatory  to  a  program  where  RFG  was 
mandatory  in  certain  areas  but  could  be 
expanded  at  a  state's  request  to  more 
nonattainment  areas.  In  the  floor  debate 
leading  to  the  passage  of  S.  1630,  Sen. 
Baucus  described  the  opt-in  provision 
as  "if  a  city  wishes  to  have  the  RFG 
standards  provided  for  in  this 
amendment,  a  city  could  choose  to  do 
so.  Not  only  the  nine  cities  that  are  the 
Severest  in  nonattainment  but  the 
Serious  or  even  the  Moderate  areas 
could  opt  in."  (Leg.  Hist,  at  6834)  Sen. 
Nickles  described  the  RFG  program  as 
applying  to  the  nine  cities  with  the 
worst  ozone  levels,  but  allowing  "the 


of  the  Clean  Air  Act  Amendments  of  1990  at  8375^ 
77  (1993)  ("Leg.  Hist"). 

*  Severe  and  Extreme  areas  were  mandatory  RFG 
areas  under  H.R.  3030  as  passed  by  the  House.  (Leg. 
Hist  at  2062). 


>The  classification  system  in  S.1630  did  not 
include  a  Marginal  classification,  so  all  ozone 
nonattainment  areas  were  expected  to  be  classified 
as  Moderate,  Serious,  Severe,  or  Extreme,  based  on 
the  percent  amount  by  which  the  area  exceeded  the 
ozone  NAAQS  in  the  last  calendar  year  before 
.enactment  (See  LegJiist  at  4195). 
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other  nonattainment  cities"  to  opt  in 
(Leg.  Hist,  at  6826). 

The  opt-in  provision  in  the 
Conference  Committee  bill  closely 
followed  the  opt-in  provision  in  the 
House  bill.  The  Report  of  the 
Conference  Committee  describes  the    - 
RFC  provision  as  mandating  RFC  "in 
the  nine  cities  with  the  most  Severe 
ozone  pollution  begiiming  in  1995. 
States  could  elect  to  have  the 
requirements  apply  in  other  cities  with 
ozone  pollution  problems."  (Leg.  Hist, 
at  336).  Rep.  Madigan,  a  co-author  of  the 
opt-in  provision  in  the  House  bill, 
described  the  Conference  Committee's 
bill  opt-in  provision  as  "allowfing]  all 
other  ozone  nonattainment  areas  to  opt 
in  to  the  program  *  *  *  provided  EPA 
is  satisfied  that  sufficient  supplies  of 
reformulated  gasolines  could  be  made 
available.  By  encouraging  other  areas  to 
opt  into  the  program,  the  legislation  will 
dramatically  improve  fuel  quality 
nationwide."  (Leg.  Hist,  at  1266, 
emphasis  added]  Sen.  Baucus  stated 
that  "[t]he  language  of  the  provision 
clearly  allows  any  nonattainment  area 
which  wants  to  opt  in  to  the  RFC 
programs  to  do  so.  They  should  be 
afforded  every  opportunity,  and  at  the 
earliest  possible  date,  to  opt  in  to  the 
program  subject  to  approval  by  EPA." 
(Leg.  Hist,  at  1024,  emphasis  added) 
Sen.  Durenberger  described  the  RFC 
provision  in  the  conference  agreement 
as  applying  to  the  nine  cities  with  the 
worst  ozone  nonattainment  problems, 
and  stating  that  "(olther  cities  may  elect 
to  join  the  program  at  any  time 
beginning  in  1995."  (Leg.  Hist,  at  852) 

The  drafters  of  the  final  opt-in 
provision  intended  to  provide  an 
opportimity  for  all  ozone  nonattainment 
areas  to  opt  into  the  federal  program. 
The  statements  of  various  other 
members  of  Congress  support  this 
interpretation.  Congress'  intent  was  that 
all  ozone  nonattainment  areas  have  the 
opportunity  to  opt  into  the  federal  RFC 
program.  The  use  of  the  string  of  terms 
"Marginal,  Moderate,  Serious,  and 
Severe"  in  Section  211(k)(6)  is 
ambiguous.  Under  one  reading,  only  the 
specifically  mentioned  areas  would  be 
able  to  opt  in  under  this  provision. 
Alternatively,  the  string  of  terms  could 
be  read  to  as  a  phrase  intended  to  mean 
all  areas  designated  nonattainment  for 
ozone.  EPA  believes  the  latter  reading  of 
the  string  of  terms  is  more  reasonable, 
and  is  consistent  with  Congressional 
intent.  Based  on  this,  it  is  reasonable  to 
interpret  section  211(k)(6)  as  applying  to 
all  ozone  nonattainment  areas, 
including  the  transitional,  sub-marginal, 
and  no  data/incomplete  data  areas  that 
were  not  classified  marginal  or  worse. 


A  literal  interpretation  of  the  string  of 
terms  would  also  lead  to  absurd  results. 
A  rigid,  literal  interpretation  of  the  opt- 
in  provision  that  would  exclude  ozone 
nonattainment  areas  not  classified  as 
Marginal,  Moderate,  Serious,  or  Severe 
should  be  rejected  as  it  would  frustrate 
Congressional  intent.  See 
Environmental  Defense  Fund  v.  EPA,  82 
F.3d.  451  (D.C.  Cir.  1996),  where  the 
court  upheld  EPA's  interpretation  of 
Section  176(c),  permitting  a  state  to 
change  its  SIP  under  certain  conditions 
to  account  for  a  federal  action  despite 
the  language  of  Section  176(c)(l] 
regarding  conformity  of  federal  actions 
to  the  SIP  currently  in  place.  The  court 
stated  that  "the  literal  terms  of  the 
statute  would  prevent  the  federal  action 
from  proceeding  until  such  time  as  a 
full-fledged  SIP  revision  could  be 
developed,  submitted,  and  approved. 
•  *  *  This  rigid  application  of  the 
conformity  rule  would  block  a  federal 
action  that  the  state  desires  and 
promises  to  accommodate  through  the 
appropriate  adjustments  to  levels  of 
emissions  from  other  sources.  Because 
this  literal  reading  of  the  statute  would 
actually  frustrate  the  congressional 
intent  supporting  it,  we  look  to  the  EPA 
for  an  interpretation  of  the  statute  more 
true  to  the  Congress's  purposes."  EDFv. 
EPA,  82  F.3d.  at  468.  EPA's 
interpretation  of  Section  211(k)(6)  as 
applying  to  any  area  designated 
nonattainment  since  the  enactment  of 
the  1990  Clean  Air  Act  amendments  is 
also  consistent  with  a  recent  decision 
from  the  D.C.  Circuit  Court  of  Appeals. 
In  Mova  Pharmaceutical  Corp.  v. 
Shalala.  140F.  3d  1060, 1069  (D.C.  Qr. 
1998),  the  court  stated  that  "(w]hen  the 
agency  concludes  that  a  literal  reading 
of  a  statute  would  thwart  the  purposes 
of  Congress,  it  may  deviate  no  further 
from  the  statute  than  is  needed  to 
protect  congressional  intent."  In  this 
action,  EPA's  interpretation  of  the  Act 
serves  to  protect  Congressional  intent  in 
enacting  Section  21l(k)(6),  as  evidenced 
by  the  legislative  history  and  by  the 
language  of  Section  181.  The  Agency's 
interpretation  is  narrowly  drawn  to 
match  Congressional  intent  in  adopting 
the  opt-in  provision. 

The  legislative  history  does  not 
explicitly  address  the  issue  of  opt-in  by 
former  nonattaiiunent  areas.  However  it 
does  show  that  Congress  carefully 
considered  the  geographic  scope  of  the 
RFC  program,  considering  several 
different  mandatory  programs  as  well  as 
different  opt-in  provisions.^  The  opt-in 


provision  that  came  out  of  this  extensive 
deUberation  reflects  Congress'  intention 
to  allow  every  ozone  nonattainment 
area,  whether  in  existence  at  the  time  of 
enactment  or  designated  nonattainment 
at  a  later  time,  the  opportunity  to  opt  in 
and  gain  the  air  quality  benefits  of  the 
federal  RFC  program.  Congress 
envisioned  a  program  that  could  include 
a  very  large  number  of  opt-in  areas,  and 
a  federal  program  of  this  size  was 
considered  fully  appropriate.  Nowhere 
is  there  any  indication  that  Congress 
intended  this  opportunity  to  expire  at 
some  point  in  the  future,  or  any 
indication  that  the  appropriate  size  of 
the  program  was  expected  to  shrink  over 
time  as  more  areas  reached  attainment. 

Congress  also  did  not  mandate  that 
nonattainment  areas  opt  out  of  the 
program  after  they  reached  attainment 
Congress  apparently  expected  that 
former  nonattainment  areas  could  and 
would  continue  to  be  part  of  the  federal 
RFC  program  after  redesignation  as  an 
attainment  area.  Allowing  former  '^ 

nonattaiiunent  areas  to  opt  in  after 
redesignation  is  consistent  with  this 
intent.  As  discussed  above,  it  is  a 
reasonable  way  to  expand  the  option 
available  to  states  that  need  the  air 
quality  benefits  provided  by  RFC. 

Comments  fiY>m  the  oil  industry  claim 
that  EPA's  reading  of  Section 
211(k)(6)(A)  is  particularly 
inappropriate  in  light  of  the  Agency's 
authority  under  Section  211(c).  The 
commenter  states  that  EPA  is 
interpreting  its  authority  under  Section 
211(k)(6)(A)  broadly  as  a  way  to  regulate 
fuel  in  attainment  areas,  and  that  Q>A 
should  properly  attempt  to  impose  RFC 
requirements  in  attainment  areas  under 
Section  211(c)(1),  provided  that  the 
Agency  meets  the  substantive  and 
procedural  requirements  of  that  section, 
or  that  EPA  could  approve  state  fuel 
controls  in  SIPs  under  Section 
211(c)(4)(C),  provided  that  such  controls 
are  necessary  to  achieve  a  NAAQS. 

In  this  action,  EPA  is  not  interpreting 
Section  211(k)(6)(A]  as  authorizing  the 
Agency  to  impose  RFC  requirements 
broadly  in  ozone  attainment  areas. 
Rather,  EPA  is  adopting  an 
interpretation  of  states'  opportunity  to 
opt  into  the  RFC  program  that  is 
consistent  with  Congressional  intent,  as 
described  above.  Former  nonattainment 
areas  that  are  now  attainment  areas  will 


'For  example,  in  the  version  of  S.1630  that 
passed  the  Senate,  the  RFC  program  was  mandated 
for  ail  otone  nonattainment  areas  with  a  design 
value  of  0.18  or  higher,  (Leg.  Hist  at  4384),  v^ich 


would  have  resulted  in  9  mandatory  areas  (Leg. 
Hist,  at  8375),  with  an  opt-in  provision  for  the 
remaining  93  anticipated  ozone  nonattainment 
areas  (Leg.  Hist  at  4387).  H.R.  3030,  as  introduced, 
contained  a  mandatory  RFG  requirement  for  the  9 
wiust  ozone  nonattainment  areas,  with  no  opt-in 
provision  (Leg.  Hist,  at  3084),  but  the  House 
debated  and  fmally  adopted  an  opt-in  provision 
ahnost  idenUcal  to  CAA  Section  2ll(kH6). 


52100        Federal  Register /Vol.  63,  No.  188 /Tuesday,  September  29,  1998 /Rules  and  Regulations 


be  able  to  opt  in  to  federal  RFC.  This  is 
based  on  their  status  as  former 
nonattainment  areas,  not  on  their  status 
as  attainment  areas.  It  is  a  reasonable 
interpretation  of  the  Congressional 
intent  behind  Section  211(k)(6),  and  is 
therefore  an  appropriate  interpretation. 

For  the  same  reason,  EPA  disagrees 
with  the  commenter's  reference  to 
American  Petroleum  Institute  v.  EPA,  52 
F.3d.  1113  (D.C.  Cir.  1984),  where  the 
court  stated  that  "EPA  does  not  have  an 
independent  source  of  authority  to 
control  or  prohibit  nonrenewable 
oxygenates  springing  from  the 
considerations  enumerated  in  Section 
211(k)(l)."  APIv.  EPA,  52  F.3d.  at 
1120-21.  The  issue  addressed  by  the 
court  in  APIv.  EPA  was  whether  EPA 
could  include  a  fuel  content 
requirement  for  federal  RFG  concerning 
renewable  oxygenates  that  was  not 
expressly  specified  in  section  211(k)(l), 
based  on  the  discretion  to  take  various 
factors  into  consideration  when 
establishing  the  requirements  of 
reformulated  gasoline  specified  in  the 
section.  That  case  did  not  address 
Section  211(k)(6),  and  did  not  address 
the  geographic  scope  of  the  RFG 
program.  Unlike  APIv.  EPA,  questions 
of  the  breadth  of  agency  authority  to 
establish  a  variety  of  new  or  additional 
RFG  fuel  content  requirements  are  not 
involved  here.  The  only  question  here  is 
the  reasonable  interpretation  of 
Congressional  intent  concerning  a 
narrow  issue  involving  geographic 
scope  of  this  federal  program.  The  API 
case  is  not  relevant  to  this  action. 

Moreover,  opting  into  RFG  is  distinct 
from  a  state's  adoption  of  its  own  fuel 
controls  imder  Section  211(c)(4),  which 
generally  preempts  state  fuel  controls  in 
certain  circumstances,  and  authorizes 
EPA  to  grant  a  waiver  of  federal 
preemption  if  certain  requirements  are 
met.  EPA  agrees  that  a  state's  adoption 
of  state  regulations  requiring  the  sale  of 
RFG  in  areas  within  its  jurisdiction 
would  be  subject  to  the  provisions  of 
Section  211(c)(4).  However,  Congress 
provided  an  opportxmity  for  states  to  opt 
into  the  federal  RFG  program  in  Section 
211{k)(6),  separate  and  distinct  from 
states'  ability  to  adopt  their  own  fuel 
programs  under  Section  211(c)(4),  and 
these  two  provisions  are  not  mutually 
exclusive.  One  involves  the  scope  of  the 
federal  RFG  program,  the  other  involves 
when  a  state  program  is  preempted.  For 
example,  even  prior  to  today's  action,  a 
Marginal  ozone  nonattainment  area 
could  choose  to  opt  into  the  RFG 
program  under  Section  211(k)(6),  or 
could  choose  to  adopt  its  own  state  fuel 
controls  subject  to  the  limitations  and 
requirements  of  Section  211(c)(4). 
Today's  action  does  not  change  this 


situation,  but  simply  adopts  an 
interpretation  of  the  scope  of  the 
opportunity  to  opt  in  that  is  consistent 
with  Congressional  intent,  as  described 
in  detail  above. 

As  described  in  the  NPRM,  EPA's 
interpretation  of  Section  211(k)(6)  as 
applying  to  all  areas  designated 
nonattainment  for  ozone  is  not 
inconsistent  with  EPA's  response  to 
comments  received  regarding 
"imclassifiable/attainment"  areas  in  the 
prior  RFG  program  rulemaking. 
Unclassifiable/attainment  areas  were 
not  designated  nonattainment  at  or 
since  the  time  of  enactment  of  the  1990 
amendments  to  the  Act.  When  EPA  first 
adopted  regulations  for  the  RFG 
program,  EPA  stated  that  these 
attainment  areas  will  not  be  able  to  opt 
into  the  RFG  program,  due  to  statutory 
limitations.  See  59  FR  7809  (February 
16, 1994).  EPA  did  not  specifically 
address  former  nonattainment  areas 
redesignated  to  attainment.  Today's 
action  specifically  addresses  former 
nonattainment  areas,  and  interprets 
Section  211(k)(6)  consistent  with 
Congress'  intent  to  ensure  that  areas 
previously  designated  nonattainment 
have  the  option  to  opt  into  the  federal 
RFG  program.  This  will  help  to  ensure 
that  they  do  not  fall  back  into 
nonattaiiunent  after  having  achieved  air 
quality  improvement. 

Comment ers  point  to  EPA's  statement 
in  a  Federal  Register  notice  announcing 
a  SIP  approval  action  for  the  Detroit- 
Ann  Arbor  area  as  evidence  that  EPA's 
proposed  interpretation  of  Section 
211(k)(6)  is  inconsistent  with  EPA's 
previous  interpretation.  The  Detroit- 
Ann  Arbor  SIP  action  did  not  articulate 
specific  reasons  that,  as  an  area 
redesignated  to  attainment,  the  state 
could  not  request  to  opt  in  for  this  area 
under  Section  211(k)(6).  In  fact,  that  SIP 
action  did  no  more  than  reflect  the  then 
current  status  under  EPA's  national  RFG 
regulations.  This  rulemaking  is  now 
revising  those  regulations,  after  notice 
and  an  opportunity  for  public  comment. 
EPA's  March  1997  proposal  being 
finalized  today  presented  the  Agency's 
position  on  this  particular  question  at 
the  national  level.  To  the  extent  that  this 
is  a  change  in  approach  the  agency  has 
provided  a  reasoned  explanation.  See  . 
Motor  Vehicle  Mfrs.  Assn.  v.  State  Farm, 
463  U.S.  29  (1983).  As  described  above, 
today's  action  is  consistent  with 
statements  made  in  the  record  for  the 
RFG  rulemaking.  The  Agency  has 
provided  a  reasoned  analysis  for  its 
ciurent  interpretation. 

EPA  disagrees  with  conunenters  who 
stated  that  the  inclusion  of  provisions 
for  areas  redesignated  attainment  in 
Sections  211(h)  and  211(m),  and  the 


absence  of  any  such  provisions  in 
Section  211(k)(6),  indicate  that  Congress 
did  not  intend  to  include  such 
redesignated  areas  in  Section  211(k)(6). 
Section  211(h)  directs  EPA  to  adopt 
regulations  requiring  low  RVP  gasoline 
to  be  sold  throughout  the  country.  Ibis 
provision  also  states  that  EPA's 
regulations  "shall  not  make  it  unlawful 
for  any  person  to  sell,  offer  for  supply, 
transport,  or  introduce  into  commerce 
gasoline  with  a  Reid  Vapor  Pressure 
(RVPj  of  9.0  poimds  per  square  inch 
(psi)  or  lower  in  any  area  designated 
under  Section  107  as  an  attainment  area. 
Notwithstanding  the  previous  sentence, 
the  Administrator  may  impose  a  Reid 
vapor  pressure  requirement  lower  than 
9.0  pounds  per  square  inch  (psi)  in  any 
area,  formerly  an  ozone  nonattainment 
area,  which  has  been  redesignated  as  an 
attainment  area."  Commenters  claim 
that  since  Congress  expressly  authorized 
EPA  to  adopt  a  low  RVP  requirement  in 
former  ozone  nonattainment  areas  imder 
Section  211(h),  the  absence  of  such 
language  in  Section  211(k)(6)  indicates 
that  Congress  intentionally  chose  not  to 
address  such  areas  in  the  RFG  opt-in 
provision. 

Sections  211(h)  and  211(m)  both 
specifically  address  what  federal 
requirements  apply  in  attainment  areas, 
as  well  as  nonattainment  areas.  Section 
211(h)  contains  an  express  prohibition 
against  federal  RVP  requirements  lower 
than  9.0  psi  in  attaiimient  areas.  Section 
211(m)(6)  specifies  that  states  are  not 
required  to  adopt  an  oxygenated 
gasoline  program  in  CO  attainment 
areas.  The  provisions  that  commenters 
reference  create  an  exception  from  these 
requirements.  In  Section  211(h),  the 
exception  is  that  EPA  may  impose  an 
RVP  requirement  lower  than  9.0  psi  in 
former  nonattainment  areas.  In  Section 
211  (m),  the  exception  is  that  the 
oxygenated  gasoline  requirements  will 
continue  to  remain  in  effect  in  former 
CO  nonattainment  areas  to  the  extent 
such  requirements  are  needed  to 
maintain  the  CO  NAAQS  in  that  area. 
In  Section  211(h)  and  (m)  Congress 
addressed  requirements  for  both 
attainment  areas  and  nonattaiiunent 
areas,  and  in  this  context  it  expressly 
addressed  former  nonattainment  areas, 
to  treat  them  differently  from  other 
attainment  areas.  Sections  211(k)(l)  and 
(k)(6),  however,  only  address 
nonattainment  areas.  Section  211(k)(l) 
and  (k)(6),  imlike  Sections  211(h)  and 
(m),  do  not  address  and  prohibit 
attainment  areas  from  opting  into  RFG. 
The  absence  of  an  exception  for  former 
nonattainment  areas,  as  in  sections 
211(h)  and  (m),  is  not  relevant  because 
there  is  no  general  prohibition  in 
Section  211(k)(6)  regarding  attainment 


Federal  Register /Vol.  63,  No.  188 /Tuesday,  September  29,  1998 /Rules  and  Regulations        52101 


areas.  The  analysis  of  the  language  and 
legislative  history  of  section  211(k)(6) 
indicates  that  EPA's  interpretation  is 
reasonable  and  consistent  with 
Congressional  intent. 

As  with  any  other  opt-in  area,  any 
area  that  becomes  an  RFC  covered  area 
under  the  authority  of  today's  final  rule 
will  be  subject  to  all  Agency  regulations 
for  opting  out  of  the  RFC  program. 
EPA's  opt-out  regulations  are  found  at 
40  CFR  80.72.  See  62  FR  54552  (October 
20, 1997). 

B.  Opt-in  under  the  Eight-Hour  Ozone 
NAAQ$ 

While  the  analysis  and  interpretation 
described  above  applies  to  areas 
designated  nonattainment  imder  the 
one-hour  ozone  NAAQS,  EPA  also 
believes  that  areas  designated 
nonattainment  imder  the  recently 
adopted  eight-hour  ozone  NAAQS  may 
also  opt  into  the  federal  RFC  program 
based  on  the  same  analysis  and 
interpretation.  EPA  is  not,  however, 
adopting  that  interpretation  into  the 
regulations  at  this  time.  EPA  did  not 
propose  or  discuss  that  interpretation  in 
the  NPRM.  While  EPA  believes  that  it  is 
the  correct  interpretation,  EPA  will  take 
final  agency  action  (hi  this  issue  at  a 
later  time  after  notice  and  an 
opportunity  for  comment.  This  could 
occur,  for  example,  in  a  rulemaking  to 
set  the  effective  date  to  opt  in  for  an  area 
that  is  designated  nonattainment  imder 
the  eight-hour  NAAQS  (and  that  had  not 
previously  been  designated  as  a 
nonattainment  area  under  the  one-hour 
NAAQS.)  7  EPA  believes  that  opt-in  into 
RFC  for  such  new  nonattainment  areas 
would  be  a  cost  effective  way  to  obtain 
the  significant  ozone  and  toxic  control 
benefits  associated  with  the  federal  RFC 
program. 

C.  Mandatory  One-Year  Lead  Time  to 
Opt  Into  the  RFC  Program 

1.  EPA's  Proposal 

The  proposal  requested  comment  on 
whether  a  minimum  lead-time  of  one 
year  should  be  used  in  setting  the 
effective  date  and  whether  this  should 
apply  to  former  nonattainment  areas 
that  opt-in  and/or  areas  that  are 
classified  as  nonattainment  when  they 
opt  in. 

2.  Comments 

One  commehter  stated  that  when 
establishing  the  effective  date  of  an  opt- 
in,  EPA  should  take  into  account  the 
particular  drciunstances  in  the  opt-in 
area  and  natural  transition  points  in  the 


^  If  the  ar«a  had  previously  been  designated  as  a 
nonattainment  area  under  the  one-hour  NAAQS, 
then  today's  rule  would  allow  it  to  opt-in.    . 


program  to  ensure  that  the  petroleum 
industry  is  provided  with  adequate 
lead-time  to  meet  the  new  demand  for 
RFC. 

One  cpmmenter  representing  a  futures 
and  trading  organization  commented 
that  opt-ins  should  never  be  allowed 
without  a  minimum  of  90  days  prior 
notice  to  the  public,  and  longer  in 
appropriate  circumstances,  and  that 
EPA  should  promulgate  regulations  that 
permit  prior  notice  and  public  comment 
before  such  opt-ins  are  approved  by  the 
agency. 

One  commenter  suggested  that  all 
RFC  opt-in  programs  TCCome  effective  at 
the  first  of  the  year.  The  commenter 
argued  that  since  the  RFC  rule  originally 
targeted  January  1, 1995  as  the  original 
start-up  date  for  the  Federal  program, 
many  of  the  rules  were  designed  for  a 
calendar  year  program.  The  commenter 
also  stated  that  the  enforcement 
discretion  EPA  has  had  to  exercise 
could  be  avoided  by  starting  opt-ins  on 
January  1. 

3.  EPA's  Response 

The  Administrator  has  authority 
under  section  211(k)(6)  to  establi^  an 
efiisctive  date  for  a  state's  entrance  into 
the  RFC  program  that  is  up  to  one  year 
from  the  date  of  receipt  of  a  petition  to 
opt  in  bom  the  Govonor.  The 
Administrator  also  has  authority  to 
delay  the  effective  date  of  a  state's  opt- 
in  to  the  program  for  an  additional  year, 
if  after  consultation  with  the  Secretary 
of  Energy,  she  determines  that  there  is 
insufficient  domestic  capacity  to 
produce  certified  reformulated  gasoline, 
and  may  renew  this  delay  for  two  more 
years.  "Hie  Administrator  will  consider 
the  result  of  any  sudden  and 
unexpected  increase  in  the  demand  for 
RFC  caused  by  opt-ins  before  setting  an 
effective  date  that  she  deems 
appropriate.  The  Administrator  will  also 
consider  whether  the  local  supply  and 
distribution  system  will  be  able  to 
deliver  adequate  quantities  of  RFC  to 
the  opt-in  area  before  making  a  final 
decision  on  the  effective  date  of  the 
program.  As  to  the  questicm  of 
begiiming  all  opt-ins  on  January  1,  EPA 
believes  that  this  would  inappropriately 
limit  the  flexibility  of  the  opt-in 
provision  as  it  is  outlined  in  section 
211(k)(6).  In  addition,  EPA's  current 
opt-in  process  considers  relevant 
enforcement  factors  and  the  industry's 
need  for  lead  time  when  setting  the 
effiective  opt-in  date.  For  these  reasons 
and  after  consideration  of  the 
comments,  EPA  has  decided  not  to 
adopt  regulations  establishing  a 
minimum  one  year  lead  time  for  the 
effiective  date  of  a  state  opt-in.  EPA  will 
continue  to  establish  effective  dates  on 


a  case-by-case  basis,  after  consideration 
of  all  relevant  factors  through  a  notice 
and  comment  rulemaking  process. 

D.  Cost  Consideration  for  Other 
Programs  Before  Adopting  RFC 

1.  EPA's  Proposal 

The  proposal  requested  comment  on 
whether  or  not  EPA  should  require  that 
the  Governor  consider  the  costs  of  other 
potential  ozone  control  programs  in 
making  the  determination  to  adopt  RFC. 
EPA  requested  comment  on  the 
appropriateness  of  such  an  approach, 
including  whether  the  Agency  had  the 
authority  to  impose  such  a  requirement. 

2.  Comments 

Several  commenters  representing  the 
oil  industry  stated  that  a  state's  decision 
to  opt  into  RFC  should  be  based  on 
need,  good  science,  and  a  thorough 
analysis  of  the  incremental  cost- 
effiectiveness  relative  to  other  control 
measvues.  The  commenters  argued  that 
states  should  carefully  consider  these 
topics  to  avoid  having  to  address  the 
opt-out  question.  The  commenters 
stated  that  EPA  has  the  authority  to 
require  states  to  conduct  a  thorough 
cost-benefit  analysis  under  section 
211(k)(l)oftheAct. 

3.  EPA's  Response 

States  generally  analyze  cost 
effectiveness,  even  if  informally,  in 
deciding  to  request  opt-in  to  RFC.  EPA 
does  not  believe  it  is  appropriate  for  the 
agency  to  second  guess  the  states' 
analysis  regarding  the  costs  and  benefits 
of  opting  into  RFC.  Section  211(k)(6) 
does  not  require  the  Governor  to 
investigate  the  cost  of  the  RFG  program 
before  submitting  an  application  to  the 
Administrator  to  opt  into  the  program, 
and  does  not  authorize  EPA  to  deny  a 
Governor's  request  because  the  Agency 
concludes  that  opt-in  to  RFG  is  not  a 
cost  effective  ozone  control  option  for  a 
particular  area.  Rather,  Section  21l(k)(6) 
simply  directs  EPA  to  set  an  effiective 
date  for  a  state's  opt  in  to  RFG  once  a 
Governor's  request  is  received. 
Moreover,  EPA  does  not  believe  that  the 
Agency's  authority  under  Section 
211(k)(l)  to  get  the  content  and 
performance  requirements  of  RFG  is 
relevant  to  its  action  on  state  opt-ins 
under  Section  211(k)(6).  Section 
211(k)(6)  sets  out  the  specific  process 
for  state  opt-in,  and  Section  211(k)(l) 
provides  authority  for  promulgation  of 
the  RFG  standards.  Therefore,  the  final 
rulemaking  does  not  include  any 
requirement  that  states  demonstrate 
they  have  analyzed  the  cost- 
effectiveness  of  RFG  and  other  ozone 
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control  measures  in  order  to  opt  into  the 
RFG  program. 

Clearly,  the  costs  of  this  final 
rulemaking  will  vary  depending  on  the 
area  that  chooses  to  opt  into  the 
program.  However,  cost  effectiveness 


estimates  were  prepared  as  part  of  the 
reformulated  gasoline  rule's  regulatory 
impact  analysis  (RIA)  completed  in 
1993.  The  table  below  depicts,  by  RVP 
region  (Class  B  areas  are  southern  RVP 
areas  and  Class  C  areas  are  northern 


RVP  areas),  estimated  costs  of  the  RFG 
program.  These  are  averaged  values. 
This  does  not  reflect  a  new  analysis  of 
the  costs  and  benefits  of  the  RFG 
program,  but  simply  an  adjustment  to 
reflect  1997  cost  relative  to  1990. 


Cost-Effectiveness  of  the  RFG  Program  for  VOC  and  NOx  Control  in  1990  and  1997  Dollars 


$1990 

$1990 

$1997  PPI* 

$1997  PPI* 

$1997 
GOP" 

$1997 
GDP" 

RVP  region 

aassB 

Class  C 

CtassB 

Class  C 

Class  B 

Class  C 

Phase  1  RFG-VOC  

270 

390 

3240 

260 

410 

3250 

335 

570 

3620 

335 

560 

3640 

320 

460 

3860 

310 

Phase  II  RFG-VOC  

490 

Pfiase  II  RFG-NOx 

3870 

"Adjusted  based  on  the  producers  price  Index  for  cafAai  prices  (+11.2%)  (to  adjust  refinery  capital  costs),  and  gasoline  prices  (-8.6%)  (for 
operating  costs). 

"  Adjusted  t)ased  on  the  gross  domestic  product  implicit  price  deflator,  which  is  1 .192. 

itote  that  the  GDP  implicit  price  deflator  is  a  generic  price  Indicator  and  does  not  necessarily  reflect  spedfic  factors  relevant  to  the  refining  in- 
dustry. 


IV.  Administrative  Designation  and 
Regulatory  Analysis 

A.  Public  Participation 

EPA  published  the  proposed  rule  on 
March  28. 1997  (62  FR  15074),  and  no 
public  hearing  was  requested.  Twenty- 
two  comments  were  received  from 
various  stakeholders  during  the  30  day 
comment  period  that  followed 
publication  of  the  proposed  rule.  EPA 
reviewed  and  considered  all  written 
comments  submitted  on  this  proposal. 
These  comments  have  been  presented 
and  addressed  in  the  preamble  above. 
(See  Response  to  Comments,  Section 
IV).  All  comments  received  by  the 
Agency  are  located  in  the  EPA  Air 
Docket  A-9&-30. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  Serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  significant  regulatory 
action;  as  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  dociunented 
in  the  public  record. 

C.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
go venunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 


section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Today's  final 
rule  does  not  create  a  mandate  for  any 
tribal  governments.  The  rule  does  not 
impose  any  enforceable  duties  on  these 
entities.  Today's  final  rule  will  affect 
only  those  refiners,  importers  or 
blenders  of  gasoline  that  choose  to 
produce  or  import  RFG  for  sale  in  the 
former  nonattainment  area  that  chooses 
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to  participate  in  the  program,  and 
gasoline  distributors  and  retail  stations 
in  those  areas.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  Bnal  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  for  the  reasons 
described  below  and  in  the  NPRM. 
Today's  action  codifies  in  regulatory 
text  EPA's  interpretation  of  states' 
ability  to  opt  into  the  federal  RFG 
program  under  Section  211(k)(6).  This 
action  does  not  mandate  the  RFG 
program  for  any  areas,  but  rather 
clarifies  which  areas  qualify  for  opt-in 
under  Section  211(k)(6).  This  provision 
of  the  Act  grants  to  states  broad 
discretion  to  decide  whether  to  opt  into 
the  RFG  program.  Upon  receipt  of  a 
governor's  request  to  opt  in,  EPA  would 
conduct  a  rulemaking  process  to  set  the 
effective  date  for  the  opt  in.  In  that 
rulemaking,  EPA  would  determine 
whether  that  particular  opt  in  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
See  62  FR  30260  (June  3, 1997).  Such 
determination  is  more  appropriately 
made  in  the  context  of  a  specific  opt-in 
request,  because  impacts  on  small 
entities  will  depend  on  factors  such  as 
the  niunber  of  small  entities  affected  by 
a  particular  area's  opting  into  RFG. 
whether  small  refiners  provide  gasoline 
to  the  area  opting  in,  the  local  gasoline 
distribution  network,  the  timing  of  the 
opt-in,  and  other  case-specific  focts. 

F.  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.  The  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
information  collection  requirements 
contained  in  the  final  RFG/anti- 
dumping  rulemaking  (See  59  FR  7716, 
February  16, 1994)  and  has  assigned 
OMB  control  number  2060-0277  (EPA 
ICR  No.  1951.08). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  few  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 


and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  spcmsor,  and  a 
I>erson  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

G.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
-result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
ei^ective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-efiective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  aaopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniauely  afiect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  pkn  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intei^govemmentd  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  r^ulatory  requirements. 

Today's  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 


State,  local  or  tribal  governments  or  the 
private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 

H.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule. 
The  rule  is  not  a  major  rule  as  defined 
by  5  U.S.C.  804(2). 

/.  Children's  Health  Protection 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
fit>m  Environmental  Health  Risks  and 
Safety  Risks"  (62FR19885,  April  23, 
1997),  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affect  children. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub  L.  No.  104- 
113, 12(d)  (15  U.S.C  272  note)  directs 
EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rulemaking  does  not 
involved  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

K.  Statutory  Authority 

The  statutory  authority  for  the  rules 
finalized  today  is  granted  to  EPA  by 
sections  211(c)  and  (k),  and  301  of  the 
Clean  Air  Act.  as  amended,  42  U.S.C. 
7414,  7545(c)  and  (k).  and  7601. 
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List  ^Subjects  in  40  CFR  Part  80 

Environmental  protection,  Air 
poUation  control,  FueLadditives, 
Gasoline,  Motor  vehicle  poUotion, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  Septamber  22, 1998. 
jCarol  M.  Browmer, 

Administrator. 

40  CFR  part  .80  is  amended  as  follows: 


PART  80— REGULATION  OF  FUELS 
AND  FUELADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

.  Authority:  Sees.  114,  211  and  30lCa)  of  the 
Qean^Air  Act  as  amended  (42  U.S.C.  7414, 
7545,  and  76Gl(a)). 

2.  Section  80.70  is  «nended  by 
revising  paragraph  (k)  to  read  as  follows: 

§80.70   C<rmn4  anas. 

(k)  Aay  otiier  area  currently  or 
previously  designated  as  a 


nonattainment  area  for  ozone  imder  40 
CFR  50.9  and  pait  D  of  Title  I  of  the 
Clean  Air  Act^as  of  November  15, 1990, 
or  any  time  later,  may  be  iachided  cm 
petition  of  the  governor  of  the  state  in 
which  the  area  is  located.  Effective  one 
year  after  an  area  has.been  reclassified 
as  a  severe  ozone  nonattainment  area, 
such  severe,  area  shall  also  be  a  covered 
area  for  purposes  of  this  subpart  D. 

[FR  Doc.  98>26006  Filed  »-2»-98r  8:45  am] 


Tuesday 
September  29,  1998 


Part  V 


s      s 


Federal  Reserve 
System 

12  CFR  Parts  205,  213  and  230 
Truth  in  Savings;  Consumer  Leasing; 
Electronic  Fund  Transfers;  Finai  Ruies 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  230 

[Regulation  DD;  Docket  No.  R-1003] 

Truth  in  Savings 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  is  publishing  a 
final  rule  amending  Regulation  DD, 
which  implements  the  Truth  in  Savings 
Act.  The  rule  implements  amendments 
to  the  Truth  in  Savings  Act  enacted  as 
part  of  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996.  The  law  modifies  the  rules  for 
indoor  lobby  signs,  eliminates 
subsequent  disclosure  requirements  for 
automatically  renewable  time  accounts 
with  terms  of  one  month  or  less,  and 
repeals  the  civil  liability  provisions  as 
of  September  30,  2001. 

DATES:  This  rule  is  effective  September 
24, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kyung  Cho-Miller,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-3667  or  452-2412. 
For  the  hearing  impaired  orUy, 
Telecommunications  Device  for  the  Deaf 
(TDD),  contact  Diane  Jenkins,  at  (202) 
452-3544. 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

The  Truth  in  Savings  Act  (TISA)  is 
implemented  by  the  Board's  Regulation 
DD  (12  CFR  Part  230).  The  act  and 
regulation  require  depository 
institutions  to  disclose  yields,  fees,  and 
other  terms  concerning  deposit  accounts 
to  consumers  at  account  opening.  The 
regulation  also  includes  rules  about 
advertising  of  deposit  accounts.  Credit 
unions  are  governed  by  a  substantially 
similar  regulation  issued  by  the 
National  Credit  Union  Administration. 
The  act  was  amended  by  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  (1996  Act). 

n.  Regulatory  Revisions 

On  March  25. 1998,  the  Board 
published  proposed  amendments  to 
Regulation  DD  to  implement  statutory 
amendments  that  eliminate  the 
requirement  that  institutions  provide 
disclosures  in  advance  of  maturity  for 
automatically  renewable  (rollover)  time 
accounts  with  a  term  of  30  days  or  less, 
expand  an  exemption  from  certain 
advertising  provisions  for  signs  on  the 
premises  of  a  depository  institution,  and 
repeal  TISA's  civil  liability  provisions, 
effective  September  30,  2001  (63  FR 


14533).  Commenters  on  the  proposal — 
all  financial  institutions  or  their  trade 
associations — unanimously  supported 
the  proposed  amendments. 

In  March  1998,  the  Board  also 
published  a  proposal  to  allow 
institutions  to  provide  Regulation  DD 
disclosures  electronically  (63  FR  14533, 
March  25, 1998).  Similar  proposals  were 
made  under  Regulations  B  (Equal  Credit 
Opportunity),  M  (Consmner  Leasing), 
and  Z  (Truth  in  Lending);  an  interim 
rule  was  issued  under  Regulation  E.  The 
Board  anticipates  further  action  on  these 
proposals  by  year-end. 

lU.  Section-by-Section  Analysis 

Section  230.5    Subsequent  Disclosures 

5(c)  Notice  for  Time  Accounts  One 
Month  or  Less  That  Renew 
Automatically 

Section  266(a)(3)  of  TiSA  requires 
institutions  to  provide  certain 
disclosures  for  rollover  time  accoimts  at 
least  30  days  before  maturity.  In 
implementing  this  provision,  the  Board 
determined  in  1992  that  the  purposes  of 
the  legislation  would  not  be  served  by 
requiring  advance  disclosures  for 
rollover  time  accoimts  with  maturities 
of  one  month  or  less.  Regulation  DD 
therefore  does  not  require  disclosures  to 
be  provided  in  advance  of  maturity  for 
such  time  accounts.  However,  under 
§  230.5(c)  of  the  regulation,  if  a  term 
disclosed  when  the  account  was  opened 
is  changed  at  renewal,  institutions  were 
required  to  send  a  notice  describing  the 
change  within  a  reasonable  time  after 
the  renewal  of  the  account. 

The  1996  Act  eliminates  the 
requirement  that  institutions  provide 
subsequent  disclosures  (that  is, 
disclosures  in  advance  of  maturity)  for 
automatically  renewable  time  accoimts 
with  a  term  of  30  days  or  less. 
(Institutions  will  continue  to  provide 
disclosures  when  these  accounts  are 
opened.)  Accordingly,  §  230.5(c)  and  the 
corresponding  provision  in  the  official 
staff  commentary,  comment  5(c)-l,  are 
deleted. 

Technically,  the  statute  could  be  read 
to  require  subsequent  disclosures  for 
rollover  time  accounts  with  a  maturity 
of  31  days.  For  ease  of  compliance,  the 
Board  has  eliminated  these  disclosures 
for  rollover  time  accounts  with  a 
maturity  of  "one  month  or  less." 
Subsequent  disclosures  for  accounts 
with  a  maturity  of  31  days  are  not 
required  under  this  approach,  which  is 
consistent  with  other  provisions  of 
Regulation  DD  that  interpret  one  month 
to  include  31  days. 


Section  230.8    Advertising 

8(e)  Exemption  for  Certain 
Advertisements 

8(e)(2)  Indoor  Signs 

Section  263(a)  of  TISA  provides  that 
a  reference  to  a  specific  interest  rate, 
yield,  or  rate  of  earnings  in  an 
advertisement  triggers  a  duty  to  state 
certain  additional  information, 
including  the  annual  percentage  yield. 
In  1994,  the  Congress  amended  section 
263(c)  of  the  advertising  rules  to  provide 
that  if  a  rate  is  displayed  on  a  sign 
(including  a  rate  board)  designed  to  be 
viewed  only  irom  the  interior  of  an 
institution,  the  disclosure  requirements 
of  section  263  do  not  apply. 

A  further  amendment  to  section 
263(c)  contained  in  the  1996  Act 
expands  the  exemption  for  signs  on  the 
premises  of  the  depository  institution. 
All  signs  inside  the  premises  of  an 
institution  are  now  exempt  fit>m  certain 
advertising  disclosures  (including  signs 
that  are  intended  to  be  viewed  from 
outside  the  premises).  Accordingly,  the 
reference  in  §  230.8(e)  to  signs  that  face 
outside  the  premises  and  the 
corresponding  provision  in  the  official 
staff  commentary,  comment  8(e)(2)(I)-2, 
are  deleted.  Any  sign  posted  outside  a 
depository  institution  remains  covered 
by  the  advertising  provisions  unless  the 
sign  qualifies  for  some  other  exemption, 
such  as  the  exemption  for  electronic 
media. 


Section  230.9 
Retention 


Enforcement  and  Record 


9(b)  Civil  Liability 

Section  271  of  TISA,  which  provides 
for  civil  liability  for  violations  of  the 
act's  provisions,  was  repealed  by  the 
1996  Act.  effective  September  30,  2001. 
The  regulation  refers  to  TISA's  civil 
liability  provisions  in  §  230.9(b),  and 
has  been  revised  to  reflect  the  effective 
date  of  the  repeal  of  Section  271. 

rV.  Regulatory  Flexibility  Analysis 

In  accordance  wi\h  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604).  the  Board  has  reviewed  the  final 
amendments  to  Regulation  DD.  Two  of 
the  three  requirements  of  a  final 
regulatory  flexibility  analysis  under  this 
section  are  (1)  a  succinct  statement  of 
the  need  for  and  the  objectives  of  the 
rule  and  (2)  a  summary  of  the  issues 
raised  by  the  public  comments,  the 
agency's  assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  comments. 
These  two  areas  are  discussed  above. 

The  third  requirement  of  the  analysis 
calls  for  a  description  of  significant 
alternatives  to  the  rule  that  would 
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minimize  the  rule's  economic  impact  on 
small  entities  and  reasons  why  the 
alternatives  were  rejected.  The  final 
amendments  will  apply  to  all  financial 
institutions  subject  to  Regulation  DD, 
including  small  institutions.  The 
amendments  represent  minor  changes  to 
the  existing  regulation;  in  some  cases, 
the  amendments  reduce  economic 
burden.  Accordingly,  the  amendments 
should  not  have  a  negative  economic 
impact  on  small  institutions,  and, 
therefore,  there  were  no  significant 
alternatives  that  would  have  ftirther 
minimized  the  economic  impact  on 
those  institutions. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to,  this  information  collection 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
niunber  is  7100-0271. 

The  collection  of  information  that  is 
revised  by  this  rulemaking  is  foimd  in 
12  CFR  230— Regulation  DD,  including 
Appendices  A  and  B  and  Supplement  I. 
This  information  collection  is 
mandatory  under  the  Truth  in  Savings 
Act  (12  U.S.C.  4308)  and  the  Board's 
Regulation  DD,  which  requires  that 
consumers  be  given  certain  account 
disclosures.  The  disclosures  assist 
consumers  in  comparing  deposit 
accounts  offered  by  depository 
institutions,  principally  through  the 
disclosure  of  fees,  APY,  interest  rates, 
and  other  account  terms  whenever  a 
consumer  requests  the  information  and 
before  an  account  is  opened.  The 
regulation  also  requires  that  fees  and 
other  information  be  provided  on  any 
periodic  statement  the  institution  sends 
to  the  consumer.  The  respondents  are 
for-profit  financial  institutions, 
including  small  businesses.  Institutions 
are  also  required  to  retain  records  for 
twenty-four  months  as  evidence  of 
compliance.  No  comments  specifically 
addressing  the  burden  estimate  were 
received. 

The  Board  also  extended  the 
recordkeeping  and  disclosure 
requirements  in  connection  with 
Regulation  DD  for  three  years.  The 
current  total  aimual  biu-den  for  this 
information  collection  is  an  estimated 
1,478,395  hours.  This  amount  reflects 
the  burden  estimate  of  the  Federal 
Reserve  System  for  the  996  state 
member  banks  imder  its  supervision. 
The  modified  rules  for  indoor  lobby 


signs  and  elimination  of  subsequent 
disclosure  requirements  for 
automatically  renewable  time  accounts 
with  terms  less  than  one  month  will 
decrease  the  fi^quency  of  response 
slightly.  The  estimated  total  annual 
burden  after  the  revisions  will  be  about 
1,476,071  hours,  a  decrease  of  2,324 
hours.  There  is  estimated  to  be  no 
associated  capital  or  start  up  cost  and  no 
annual  cost  burden. 

Because  the  records  would  be 
maintained  at  state  member  banks  and 
the  notices  are  not  provided  to  the 
Federal  Reserve,  no  issue  of 
confidentiality  arises  under  the 
Freedom  of  Information  Act. 

The  Board  has  a  continuing  interest  in 
the  public's  opinions  of  Federal  Reserve 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washmgton,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0271),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  banking. 
Consumer  protection.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements,  Truth  in  savings. 

Text  of  Revisions 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  230,  as  set  forth  below: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DD) 

1.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4301  et  seq. 

§230.5    [Amended] 

2.  Section  230.5  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  new 
paragraph  (c). 

3.  Section  230.8  is  amended  by 
revising  paragraph  (e)(2)(i)  to  read  as 
follows: 

§230.8    Advertising. 

*        *        •        *        • 

(e)  Exemption  for  certain 
advertisements.  *  *  * 

(2)  Indoor  signs,  (i)  Signs  inside  the 
premises  of  a  depository  institution  (or 
the  premises  of  a  deposit  broker)  are  not 
subject  to  paragraphs  (b),  (c),  (d)  or  (e)(1) 
of  this  section. 


4.  Section  230.9  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  230.9    Enforcement  and  record  retention. 

(b)  Civil'liability.  Section  271  of  the 
Act  contains  the  provisions  relating  to 
civil  liability  for  failure  to  comply  with 
the  requirements  of  the  act  and  this  part; 
Section  271  is  repealed  elective 
September  30,  2001. 


SUPPLEMENT  I  to  PART  230— 
OFHaAL  STAFF  INTERPRETATION 

PART  230— SUPPLEMENT  I 
[AMENDED] 

5.  In  Supplement  I  to  Part  230,  in 
Section  230.5 — Subsequent  disclosures, 
under  paragraph  (c),  paragraph  1.  is 
removed. 

6.  In  Supplement  I  to  Part  230,  in 
Section  230.8 — ^Advertising,  under 
paragraph  (e)(2)(i),  paragraph  2.  is 
removed. 

By  order  of  the  Board  of  Goveraors  of  the 
Federal  Reserve  System,  September  23, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  98-26010  Filed  9-28-98;  8:45  am] 

BILUNG  COOE  «210-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Regulation  M;  Docicet  No.  R-1004] 

Consumer  Leasing 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  publishing  a 
final  rule  amending  Regulation  M, 
which  implements  the  Consumer 
Leasing  Act.  The  act  requires  lessors  to 
provide  consumers  with  uniform  cost 
and  other  disclosures  about  consumer 
lease  transactions.  The  final  rule  adopts 
several  technical  amendments  to  the 
regulation  and  commentary  concerning 
lease  payments,  advertisements,  and  the 
treatment  of  taxes. 

DATES:  This  rule  is  efiective  September 
24, 1998.  Compliance  is  optional  until 
October  1,1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kyimg  Cho-Miller,  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667.  For  users  of  Telecommunications 
Device  for  the  Deaf  (TDD)  only.  Diane 
Jenkins  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

The  Consumer  Leasing  Act  (CLA),  15 
U.S.C.  1667-1667e.  is  implemented  by 
the  Board's  Regulation  M  (12  CFR  213). 
The  CLA  requires  lessors  to  provide 
consumers  with  uniform  cost  and  other 
disclosures  about  consumer  lease 
transactions.  The  act  generally  applies 
to  consumer  leases  of  personal  property 
in  which  the  contractual  obligation  does 
not  exceed  $25,000  and  has  a  term  of 
more  than  four  months.  An  automobile 
lease  is  the  most  common  type  of 
consumer  lease  covered  by  the  act. 

n.  Regulatory  Revisions 

On  March  25, 1998,  the  Board 
published  several  technical 
amendments  to  Regulation  M  (63  PR 
14538),  Seventeen  commenters, 
representing  major  leasing  companies 
and  a  consumer  representative, 
submitted  comments  on  the  proposed 
amendments;  most  generally  supported 
the  revisions. 

In  the  same  rulemaking,  the  Board 
proposed  to  allow  lessors  to  provide 
Regulation  M  disclosures  electronically. 
Similar  proposals  were  made  under 
Regulations  B  (Equal  Credit 
Opportunity),  DD  (Truth  in  Savings), 
and  Z  (Truth  in  Lending);  an- interim 
rule  was  issued  under  Regulation  E.  The 
Board  anticipates  further  action  on  these 
proposals  by  year-end. 

m.  Section-by-Section  Analysis 

Section  213.4 — Content  of  Disclosures 
4(f)(8)  Lease  term 

In  September  1996,  Regulation  M  was 
revised  to  require,  among  other  things, 
that  lessors  show  consumers  a 
mathematical  progression  of  how  a 
scheduled  payment  is  derived  in  a 
motor  vehicle  lease.  In  deriving  a 
scheduled  payment,  the  "total  of  base 
periodic  payments"  is  divided  by  the 
number  of  lease  payments.  The  caption 
in  the  regulation  and  on  the  model 
forms  refers  to  the  nimiber  of  lease 
payments  as  the  "lease  term." 

To  avoid  confusion,  references  to  the 
"lease  term"  in  §  213.4(f)(8)  have  been 
changed  to  "lease  payments"  with 
corresponding  changes  to  the  model 
forms  in  appendix  A  of  Regulation  M. 
For  example,  in  reflecting  the 
consumer's  legal  obligation  to  make  one 
payment  under  a  single-payment  lease, 
the  figure  disclosed  under  §  213.4(f)(8) 
should  be  one  (not  the  lease  term  such 
as  24  months  or  36  months). 

Despite  the  revision  to  the  model 
forms,  lessors  may  continue  to  use  the 
existing  form  imtil  supplies  are 
exhausted.  If  properly  completed,  those 
forms  comply  with  the  requirements  of 


the  act  and  regulation,  protecting  lessors 
from  civil  liability  under  sections  130  of 
the  Truth  in  Lending  Act  and  185.  of  the 
Consumer  Leasing  Act. 

The  term  of  the  lease  (such  as  24 
months  or  36  months)  is  not  a  required 
disclosure.  Lessors  may,  however, 
disclose  the  lease  term  among  the 
segregated  disclosures  if  they  choose. 
This  guidance,  included  in  the  preamble 
to  the  proposed  change,  has  been 
incorporated  into  the  commentary, 
replacing  existing  comment  4(f)(8)-l. 
Lessors  should  note,  however,  that  the 
calculation  under  §  213.4(f)(8)  calls  for 
the  number  of  payments. 

Section  213.7 — Advertising 

On  April  1, 1997,  the  Board  revised 
Regulation  M  to  implement 
amendments  to  the  act  contained  in  the 
Economic  Grovrth  and  Regulatory 
Paperwork  Reduction  Act  of  1996, 
which  streamlined  the  advertising 
disclosures  for  lease  transactions  (62  FR 
15364).  Under  the  act,  certain  terms  in 
an  advertisement  will  trigger  the 
disclosure  of  additional  information.  A 
statement  in  a  lease  advertisement  that 
no  initial  payment  is  required  is  a 
"triggering"  term  that  has  been  added  to 
§  213.7(d)(l)(ii).  It  had  been 
inadvertently  omitted  previously. 

Appendix  A — Model  Forms 

Several  technical  changes  have  been 
made  to  the  model  forms  in  appendix  A. 
The  model  forms  for  open-  and  closed- 
end  leases  in  appendix  A-1  and  A-2 
have  been  revised  to  change  the 
reference  under  the  payment  calculation 
(from  "Lease  term.  The  number  of 
months  in  your  lease."  to  "Lease 
payments.  The  number  of  payments  in 
your  lease").  Page  2  of  the  open-end 
model  form  has  been  revised;  in  the 
"end  of  term  liability,"  the  second  line 
of  the  paragraph  following  item  3  has 
been  corrected  by  changing  "actual"  to 
read  "actual  value."  Model  form  A-3  for 
a  furniture  lease  has  been  revised  by 
adding  "or  delivery  "  in  the  heading 
"Amoimt  due  at  lease  signing." 

IV.  Conunentary  Provisions 

Section  213.4 — Content  of  Disclosures 

4(f)  Payment  Calculation 

4(f)(7)  Total  of  Base  Periodic  Payments 

For  motor  vehicle  leases,  lessors  are 
required  under  §  213.4(f)  to  provide  a 
mathematical  progression  of  how 
scheduled  lease  payments  are  derived. 
Some  lessors  have  expressed  concern 
about  exposure  to  civil  liability  if  one 
divides  the  total  of  the  base  periodic 
payments  disclosed  under  §  213.4(f)(7) 
by  the  nimiber  of  payments  in  the  lease 
disclosed  under  §  213.4(f)(8)  and  then 


multiplies  the  base  periodic  payment 
disclosed  under  §  213.4(f)(9)  by  the 
number  of  payments  in  the  lease 
disclosed  under  §  213.4(f)(8);  the  results 
are  di^rent  because  of  rounding. 

Comment  4(f)(7)-l  has  been  added  to 
respond  to  this  concern.  The  comment 
has  been  revised  from  the  proposed 
language  for  clarity,  without  substantive 
change.  The  anomaly  also  could  be 
avoided  by  making  adjustments  to  the 
rent  charge. 

4(f)(8)  Lease  Payment. 

Current  comment  4(f)(8)-l  has  been 
deleted  as  imnecessary,  and  has  been 
replaced  by  a  new  comment  4(f)(8)-l 
that  allows  lessors  to  include  the  lease 
term  among  the  segregated  disclosures. 
(Generally,  lessors  may  not  add 
information  to  the  segregated 
disclosures  unless  required  by 
regulation  in  §  213.3(a)(2)  or  permitted^ 
to  be  included  among  the  segregated 
disclosures.  See  comment  3(a)(2)-2  and 
comments  1  and  2  to  appendix  A.) 

4(n)  Fees  and  Taxes 

Several  examples  are  provided  in 
comment  4(n)-l  to  illustrate  when  taxes 
are  disclosed  under  this  section.  This 
comment  has  been  revised  to  clarify  that 
taxes  which  are  part  of  the  scheduled 
payments  are  required  to  be  disclosed 
under  §213.4(n). 

Appendix  A — Model  Fonns 

Comment  2  to  appendix  A  provides 
examples  of  acceptable  changes  that 
may  be  made  to  the  model  forms.  At  the 
request  of  commenters,  the  comment 
has  been  revised  to  clarify  that 
inapplicable  disclosures  may  be  deleted. 

V.  Regulatory  Flexibility  Analjrsis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604),  the  Board  has  reviewed  the  final 
amendments  to  Regulation  M.  Two  of 
the  three  requirements  of  a  final 
regulatory  flexibility  analysis  under  this 
section  are  (1)  a  succinct  statement  of 
the  need  for  and  the  objectives  of  the 
rule  and  (2)  a  summary  of  the  issues 
raised  by  the  public  comments,  the 
agency's  assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  comments. 
These  two  areas  are  discussed  above. 

The  third  requirement  of  the  analysis 
calls  for  a  description  of  significant 
alternatives  to  the  rule  that  would 
minimize  the  rule's  economic  impact  on 
small  entities  and  reasons  why  the 
alternatives  were  rejected.  The  final 
amendments  will  apply  to  all  lessors 
subject  to  Regulation  M,  including  small 
entities.  The  amendments  represent 
relatively  small  changes  to  the  existing 
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regulation;  in  some  cases,  the 
amendments  clarify  rights  and  duties  of 
covered  lessors  or  reduce  economic 
burden.  Accordingly,  the  amendments 
should  not  have  a  negative  economic 
impact  on  small  entities,  and,  therefore, 
there  were  no  significant  alternatives 
that  would  have  minimized  further  the 
economic  impact  on  those  entities. 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
OfHce  of  Management  and  Budget.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  ciurently 
valid  0MB  control  number.  The  0MB 
control  number  is  7100-0202. 

The  collection  of  information  that  is 
revised  by  this  rulemaking  is  foimd  in 
12  CFR  213—  Regulation  M,  including 
Appendices  A,  B,  C,  and  D  and 
Supplement  I.  This  information 
collection  is  mandatory  under  the 
Consumer  Leasing  Act  (CLA)  (15  U.S.C. 
1667  et  seq.)  and  the  Board's  Regulation 
M.  The  purpose  of  the  disclosures 
associated  with  Regulation  M  is  to 
ensure  that  lessees  of  personal  property 
receive  meaningful  information  that 
enables  them  to  compare  lease  terms 
with  other  leases  and,  where 
appropriate,  with  credit  transactions. 
The  respondents/recordkeepers  are 
individuals  or  businesses  that  regularly 
lease,  offer  to  lease,  or  arrange  for  the 
lease  of  personal  property  under  a 
consumer  lease,  including  small 
businesses.  Institutions  are  also  required 
to  retain  records  for  twenty-four  months 
as  evidence  of  compliance.  No 
comments  specifically  addressing  the 
burden  estimate  were  received. 


The  Board  also  extended  the 
recordkeeping  and  disclosure 
requirements  in  connection  with 
Regulation  M  for  three  years.  The 
current  estimated  annual  burden  for  this 
information  collection  is  11,179  hours. 
It  is  estimated  that  there  are  310 
disclosure  respondents  and  15 
advertising  respondents  with  an  average 
frequency  of  120  and  3  responses  per 
respondent  each  year,  respectively.  The 
technical  amendments  clarifying  the 
rules  on  lease  payments,  advertisements 
and  rounding  calculations  are  estimated 
to  have  no  effect  on  burden.  There  is 
estimated  to  be  no  annual  cost  burden 
and  no  associated  capital  or  start  up 
cost. 

Consumer  lease  information  in  or 
referred  to  by  advertisements  is 
available  to  the  public.  Disclosiu^s  of 
the  costs,  liabilities,  and  terms  of 
consumer  lease  transactions  relating  to 
specific  leases  are  not  publicly 
available.  Because  the  Federal  Reserve 
does  not  collect  any  of  the  information, 
no  issue  of  confidentiality  under  the 
Freedom  of  Information  Act  normally 
arises.  However,  the  information  may  be 
protected  from  disclosure  under  the 
exemptions  (b)(4),  (6),  and  (8)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
522  (b)(4),  (6),  and  (8)). 

The  Board  has  a  continued  interest  in 
the  public's  opinions  of  Federal  Reserve 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington  DC  20551;  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0202), 
Washington,  DC  20503. 


List  of  Subjects  in  12  CFR  Part  213 

Advertising,  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  Regulation 
M,  12  CFR  Part  213,  as  set  forth  below: 

PART  213— CONSUMER  LEASING 
(REGULATION  M) 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1604;  1667f. 

2.  Section  213.4  is  amended  by 
revising  paragraph  (f)(8)  to  read  as 
follows: 

S  21 3.4    Contant  of  disdosuras. 

«        *        *        *        * 

(f)  Payment  calculation.  •  *  • 
(8)  Lease  payments.  The  lease 
pajmients  with  a  description  such  as 
"the  number  of  payments  in  your 


3.  Section  213.7  is  {unended  by 
revising  paragraph  (d)(l)(ii)  to  read  as 
follows: 

$213.7    Advertising. 


(d)  Advertising  of  terms  that  require 
additional  disclosure. — (1)  Triggering 
terms.  •  *  • 

(ii)  A  statement  of  any  capitalized  cost 
reduction  or  other  pajmient  (or  that  no 
payment  is  required)  prior  to  or  at 
consummation  or  by  delivery,  if 
delivery  occurs  after  consummation. 

4.  Appendix  A  to  part  213  is  amended 
by  revising  Appendix  A-1,  Appendix 
A-2,  and  Appendix  A-3  to  read  as 
follows: 

BILUNQ  COOC  6210-01-P 
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Appendix  A-1  Model  Open-End  or  Finance  Vehicle  Lease  Disclosures 

Federal  Cmisiiiner  Leasing  Act  Disclosures 


Dale 


Lcasord) 


LtmttW 


orDdimjr 

(Itemized  below)* 


Monthly  l^ayiucnts 

Your  fiis  mooihly  paymeH  of  S 


natttrn 


ofS 


..fcUowedby 
due  on 


.  of  each  mooih.  Tbe  ual  of  your 


noaifaly  paymenu  is  S . 


At  LcHc  Si«rfi|  «r  DcHmy 


Capitalized  cost  reduciioa 
Fint  moodily  payment 
ReAmdable  security  deposit 
Title  fees 
Registration  fees 


Other  Charfcs  (not  part  of  your  monthly 
payment) 

Disponiion  fee  (if  you  do 

not  pufchaie  die  vehicle)       S 


Total  $. 


TctaloT 

(Jbe  amount  you  win  have 
paid  by  die  cad  of  the  lease) 


You  will  owe  n  idJiioBri 
aawuBft  if  die  actual  vikie  of 
die  vehicle  it  len  daa  die 
residual  vahie. 


Dwat 

How  the 


Due  at  Lease  SgDiBg  or  DeUTc^r  wU  be  paid: 


Total     S 


Net  trade-in  aUowance 
RdMies  and  noncash  credits 
Amotmt  ID  be  paid  in  cash 


Total     S 


Graas  fapltalliiil  cost.  The  agreed  upon  value  of  die  vehicle  ($ . 


)  and  any  items 


'^w^^i 


liaBK!»&x>!»ua4(!t;ll«!«t!;.:')i 


you  pay  over  die  lease  tens  (such  as  service  contracts,  insurance,  and  any  outstanding  prior  credit 

or  lease  balance) 

if  you  want  an  itemization  of  diis  amount,  please  check  dus  box.Q 

rapMBliird  coat  rethictioii.  The  amount  of  any  net  trade-in  allowance,  rebate,  noncash  credit,  or  cash  you  pay 
diat  reduces  die  gross  capitalized  cost 

fapitaMiwI  cost.  Tbe  amount  used  in  cakulating  your  base  monthly  payment 

value.  The  vahie  of  die  vehicle  at  die  end  of  die  lease  used  in  r«ir»i«ring  your  base  mondily  paymeu  . 
ad  any  amortiied  ainwai  Tlie  amoum  charged  for  the  vehicle's  decline  in  value 

through  normal  use  and  for  other  items  paid  over  the  lease  term 

Rcat  cbarft.  The  amount  diaiged  in  addition  to  the  depreciation  and  any  amortized  amounts 

Total  tt  baae  moatlily  paynenta.  The  depreciation  and  any  amortized  amoums  phis  die  rent  cfaatse 

Uaae  pttymenta.  The  number  of  payments  in  your  lease 

Baae  mootUy  payaseot 

Monthly  saka/use  tax 


+ 
+ 


Total  mootUy  pqmcat , 


The  total  amount  of  rent  and  other  charses  imposed  in  rnniif^^H^  ^^iih  ytmt  Ihh  S    "   _    "  . 


Early 


.  Yoa  may  have  to  pay  a  substantial  charge  if  yoo  end  this  lease  early.  ITie  charge  may  be  up  to  several 
doj^n.  Tht  actual  charge  wiU  depend  on  when  the  lease  b  terminated.  The  carUer  yoa  csid  the  lease,  the  i 
hlftclytobe. 


Exocasive  Wear  and  Use.  You  may  be  charged  for  excessive  wear  based  on  our  standards  fur  normal  use  [and  for  mileage  in  excess 
of miles  per  year  at  die  rate  of per  mile]. 


Option  at  End  of  Lease  Term.  [You  have  an  option  to  purchfse  the  vehicle  at  die  end  of  die  lease  term  for  $ 

(and  a  purchase  option  fee  of  $ J.]  [You  do  not  have  an  option  to  purchase  die  vehicle  at  die  end  of  die  lease  term.] 

OttCT  Important  Terms.  See  your  lease  documents  for  additional  information  on  early  termination,  purchase  options  and  maintenance 
responsibilities,  wananties,  late  and  definilt  diarges,  insurance,  and  any  security  interest,  if  applicable. 
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>^>pendix  A-1  Model  Open-End  or  Finance  Vdiicle  Lease  Disclosuiet 


r^2a(2 


(Tbe 


M.] 


■8  ^j"' 


Year 


Make 


Diiilinhjn  of  LbmhI  Propcty 


Model 


Body  Style 


VdnclelDf 


OffleW  Feet  and  Taztt.  The  total  Hnoum  you  will  pay  for  official  and  Ucense  fees,  re(istntioa,  title, 
iaduded  widi  your  nMathly  ptymeaa  or  assessed  otherwise:  S 

yumnmfT,  The  fbUowing  types  and  amomits  of  inwiniice  wiD  be  secured  in  connection  widi  diis  lease: 


and  taxes  over  die  tens  of  your  lease. 


We  (lessor)  will  provide  die  insaiance  coveiafe  quoted  above  for  a  total  premioin  oo*  of  $ . 
You  (lessee)  agree  lo  provide  insuiance  coverafe  in  die  amount  and  types  iniliraird  above. 


End  of  Tena  Lialiility.  (a)  The  residnal  vahie  (S . 


EDO  V  lenn  unouny.  w  ine  lesiaaai  v«ioc  ^» )  of  die  vehicle  U  based  oo  s  leasonibie.  good  fsidi  estimsie  of  the  vstae  of  dc _  - 

end  of  die  lease  tetm.  If  die  Ktual  vahie  of  die  vehicle  at  diet  time  U  greater  dian  die  residual  value,  you  wiU  have  no  fonher  liability  under  ihis  lease,  caecpi  far 
odier  charges  abeady  incurred  [and  sre  entided  to  a  credit  or  reftand  of  any  sntptas.]  If  die  acnial  vatae  of  die  vehicle  U  less  dian  dw  residual  value,  yoa  wiU  be 
ViMt  for  any  difference  up  to  S  (3  times  die  moodily  payment).  For  any  difference  in  excess  of  that  amoust.  you  wiU  be  liable  oaly  it 

1 .  Excessive  use  or  damage  [as  described  in  paragtqih )  [rqwsendng  more  dian  normal  wear  and  use)  resulted  in  an  uaunaUy  low  vahie  at  the  end  af 

the  teim. 

2.  Tbe  maner  U  not  odierwise  resolved  and  we  win  a  lawsMl  agaiut  yon  seeking  a  higher  payment 

3.  You  vohmtarily  agree  widi  us  titer  die  end  of  die  lease  term  to  make  a  higher  payment. 
Should  we  bring  a  lawsuit  against  you.  we  must  prove  diat  our  original  estimate  of  die  vatoe  of  die  leased  property  «  the  end  of  the  lease  tem  was  I 

was  made  in  good  faidi.  For  exan^,  we  might  prove  diat  die  acnial  vahie  was  less  dian  the  original  estimsttd  vahie.  akhoogh  die  original  estinaie  was  i 
i,^fn»,^  /.r  .»  mMi|t;ripM.<i  /Wi«i>  m  v«hM  ftw  thttvpe  of  vehkle.  We  must  also  pay  your  sBOfney's  fees, 
(b)  If  you  disagiee  widi  die  vahie  we  assign  lo  die  vehicle,  you  may  obtain,  at  your  own  expense,  ftom  an  inrtrpmrtrm  diird  parry  agreesMe  lo  both  of  as.  a 
professional  qipiaisal  of  die vatoe  of  die  leased  vehicle  which  could  be  realized  si  sale.  Tlie  sppraised  vahie  ihaU  dien  be  used  as  die  aemal  vatoe. 

Standardi  for  Wenr  and  Use.  The  foUowing  standards  are  sppUcabk  for  deieimining  unieasooaUe  or  exeew  wear  and  use  of  die  leased  vehicle: 


Maimenancc. 

[You  sie  responsible  for  die  f9llowmg 


snd  servicing  of  die  leased  vehide: 


(We  ate  lesponsible  for  die  following  maintenance  and  servicmg  of  die  leased  vehicle: 


Waimiia.  The  leased  vehicle  is  subiea  to  die  foUowing  express  warranties: 


Eariy  Tennination  and  Default,  (a)  You  may  teiminate  diis  lease  befote  die  end  of  die  lease  term  under  die  fbUowing  conditions: 


The  charge  for  such  early  tetminadon  is: 


(b)  We  may  terminate  diis  lease  before  die  end  of  die  lease  term  tnider  die  foUowing  cooditioos: 


Upon  such  teiminatian  we  shaU  be  entided  to  dw  foUowing  cliarge(s)  for: 


(c)  To  die  extent  diese  charges  take  into  account  die  value  of  die  vehicle  at  tenninatioo.  if  you  disagree  with  die  vahie  we  assign  to  die  vehicle,  you  may  otain. 

at  your  own  expense,  fh>m  an  independent  diird  party  agreeable  to  bodJ  of  us.  1  professional  ^ipraisal  of  die vatoe  of  the  leased  vehicle 

which  could  be  realized  at  sale.  The  qipraised  vatoe  shaU  dien  be  used  as  die  acual  vatoe. 

Security  Interest.  We  reserve  a  security  interest  of  die  foUowing  type  in  die  property  listed  bdow  to  secure  performance  of  your  obligaiioos  under  dus 


Late  Payments.  The  charge  for  laie  payments  is:   . — . 

Ontfcm  to  Pnrehase  Leased  Property  Prior  to  tbe  End  of  the  Lease.   [You  have  an  option  to  purchase  die  kssed  vehicle  prior  «o  the  end  of  the  lenn. 
The  price  will  be  [$ /[diemedwdof  determining  die  price].]  [You  do  not  have  an  option  lo  purchase  die  leased  vehick.] 
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Federal  Consumer  Leasing  Act  Disclosures 


Dmt 


LeiirW 


Lc9Me(*) 


Ducat 
orDdlvHy 

(llBBEUZBd  bdOW)* 


MtMdily 


Your  fin  moodily  ptymeai  of  S  

b  doe  oo  ,  followed  by 


^  psyBKDis  of  $  __ 


due  on 


tbe 


,  of  each  onuh.  The  mal  of  your 


moodily  paymeus  is  S 


Otter 

payment) 

Diyoaidoo  fee  Of  you  do 
Ml  purchase  die  vehicle) 


(not  pan  of  your  monthly 


Total     S. 


Total  or: 

(The  amount  you  ail  have 
paid  by  the  ead  of  the  lease) 


M  At  Laaae  Si|iiii(  or  DcBrcry: 

rapitaliffri  cost  reductioo  $ 

First  monthly  payment 
Refundable  security  dqxMit 
Title  fees 
Registration  fees 


!  Sifoiiv  or  DdhFCfjr  wfl  bt  paid: 


Net  trade-in  aUowance 
RfbalM  and  noncash  credits 
Amount  to  be  paid  in  cash 


I  coat.  Tbe  agreed  upon  vahie  of  die  vehicle  ($ 


)  and  any  items 


you  pay  over  die  lease  term  (such  as  service  contracts,  insurance,  and  any  outstanding  prior  credit 

or  Icaue  balance) 

If  you  want  an  iteminrion  of  this  amount,  please  check  diis  box.  Q 

raiiHaMifd  cost  reductioB.  The  amount  of  any  net  trade-in  aUowance.  rebate,  noncash  credit,  or  cash  you  pay 

that  reduces  tbe  gross  capitalized  cost 

cost.  The  amount  used  in  r^imUting  your  base  mootfaly  payment 

Tbe  vahie  of  die  vehicle  at  die  end  of  tbe  lease  used  in  r«iriii«ting  your  base  monthly  payment . 
Depredation  and  any  aaortind  amoonts.  The  amount  charged  for  die  vdiide's  decline  in  value 

dirough  normal  use  and  for  odier  items  paid  over  the  lease  term 

RaM  cterge.  The  amount  charged  in  addition  to  die  depreciatioo  and  any  amortized  amouno 

Tatal  of  bate  moatlriy  payments.  The  depreciation  and  any  amortized  amounts  phis  the  rent  charge 

Lease  payments.  The  number  of  payments  in  your  lease 

Basemoothly  payment 

Meothly  saisa/nse  tax 


+ 
+ 


Total  moatUy  payment "* . 


:.;-js!-i;:4C3ato;;  :i;;r 


^:ixl^;£iui.';..;jcc..u.^i^ 


••'"•• -rrrT-'ir—iTn  ■ --I -ni'i-'irTTi iT'ruii  r"-r" niiiinr -nr  n  iiin  niirnw  mi  i  m  i  i 


Early  Tcrminatioa.  Yon  may  have  to  pay  a  anfastantial  charge  If  you  end  this  leue  early.  Tte  charge  may  be  im  to  acveral 
thoMsand  tloDais.  Tte  actual  durge  wfll  depend  on  when  tte  kaae  is  terminated.  Tte  earlier  yov  end  tte  lease,  tte  | 
this  charge  Is  Ukely  to  te. 


Eioeasive  Wear  and  Use.  You  may  be  charged  for  excessive  wear  based  on  our  standards  fior  normal  use  (and  for  mileage  in  excess 
of miles  per  year  at  tbe  rate  of per  mile]. 

Parchase  Option  at  Ead  of  Lease  Term.  (You  have  an  option  to  purchase  die  vehicle  at  die  end  of  die  lease  term  for  $ - 

[and  a  purchase  option  fiee  of  $ J.]  (You  do  not  have  an  option  to  purchase  tte  vehide  at  die  end  of  die  lease  leraL] 

Otter  important  Terms.  See  your  lease  documents  for  additional  information  on  early  terminatioa,  purchase  options  and  maintenance 
responsibilities,  warranties,  late  and  deSnilt  charges,  insurance,  and  any  security  interest,  if  applicable. 
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Pv2or2 


[The  following  prartiioiii  an  the  nooMcrcgated  dtodonrcf  required  noder  Rcgnlatiaa  M.] 


T^B  ,  iiiirBHiii  II     MfTMaaarl 

nuueily 

■  -.'  '^r  .  ;.i^;^  - 

ucscnpuou  oi  iciirii 

Year 

Make 

Model 

Body  Style 

Vehicle  ID  # 

Official  Fees  and  Taxes.  The  total  amount  you  will  pay  for  ofScial  and  license  fees,  r^istntion.  title,  and  taxes  over  die  term  of  your  leaie. 
included  widi  your  monthly  paymenu  or  assessed  otherwise:  $ 

Inmrance.  The  following  types  and  amounts  of  insurance  will  be  acquired  in  connection  with  dns  lease: 


We  (lessor)  will  provide  die  insurance  coverage  quoted  above  for  a  total  premium  cost  of  S . 
You  (lessee)  agree  to  provide  insurance  coverage  in  the  amoum  and  types  mdicated  above. 


Standards  for  Wear  and  Use.  The  following  standards  are  applicable  for  determining  unreasonable  or  excess  wear  and  use  of  the  leased  vehicle: 


Maintenance. 

[You  are  responsible  for  die  following  maintenance  and  servicing  of  die  leased  vehicle: 


[We  are  teqxnsible  for  die  fiiUowing  maintenance  and  servicing  of  the  leased  vehicle: 


Warranties.  The  leased  vehicle  is  subject  to  die  ibUowing  express  warrantie*: 


Eariy  Termination  and  Default,  (a)  You  may  terminate  diis  lease  before  die  end  of  die  lease  term  under  die  following  conditiotts: 


The  charge  for  such  early  termination  is: 


(b)  We  may  lenninate  this  lease  before  the  end  of  the  lease  term  under  the  following  conditions: 


Upon  such  termination  we  shall  be  entitled  to  die  following  cbaTge(s)  for 


(c)  To  die  extent  diese  charges  take  into  account  die  vahie  of  die  vehicle  at  termination,  if  you  disagree  widi  die  vahw  we  assign  to  die  vehicle,  yea  may  obtain. 

at  your  own  expense,  &om  an  independent  third  party  agreeable  to  both  of  us,  a  professional  ^)praisal  of  die vahie  of  the  leased  vehicle 

which  could  be  realized  at  sale.  The  qipraised  vahie  shall  dien  be  used  as  die  acoial  vahie. 

Secnrity  Interest.  We  reserve  a  security  interest  of  die  foUowing  type  in  die  propeity  listed  bekiw  to  secure  perfbnnance  of  your  obtigaiioas  under  das  kaie: 


Late  Payments.  Tlie  charge  for  late  payments  is: 


Optimi  to  Purdiase  Leased  Property  Prior  to  tlie  End  of  the  Lease.  [You  have  an  option  to  purchase  die  leased  vehicle  prior  to  die  end  of  die  term. 
The  price  will  be  ($  /[die  mediod  of  determining  die  price].]  [You  do  not  have  an  option  to  purchase  die  leased  vehicle.] 


52114        Federal  Register /Vol.  63,  No.  188 /Tuesday,  September  29,  1998 /Rules  and  Regulations 
Appendix  A-3  Model  Furnituie  Lease  Disclosures 

Federal  Consumer  Leasing  Act  Disclosures 


Due 


(») 


LoMe<s) 


Item 


DcscripdoD  of  Leased  Property 

Color  1  Siockf 


Mfit. 


Quantity 


Due  at  Lose  Signiag 
orDeUreiT 


Fint  moodily  payment  S . 
Reftmdable  lecuriiy  dqwcit  S . 
Oeiivety/liHtaUaiiaa  fee       S. 

$. 

S 


Total 


Monthly  Payments 

Your  first  moochly  payment  of  $  

is  due  on  ,  followed  by 


.  payments  of  S . 


due  on 


dK 


,  of  each  moodi.  The  total  of  your 


moadily  payments  is  $ , 


Other  Oiarges  (not  pan  of 
your  nxxdhiy  payment) 


Pick-up  fee     S 
S 


Total   $ 


Total  of  Pkyncots 

(TbeamouKyou 
will  have  paid  by 
the  end  of  die  lease) 


Optioai  at  End  at  Lease  Tcroi.  [You  have  an  option  to  purchase  the  leased  property  at  die  end  of  the  lease  term  for  S 

(and  a  purchase  option  fee  of  $ J.]  [You  do  not  have  an  option  to  purcluse  die  leased  property  at  the  end  of  the  lease  term.] 

Other  Important  Terms.  See  your  lease  documents  for  additional  information  on  early  termination,  purchase  options  and  tnainienance 
responsibilities,  warranties,  late  and  default  charges,  insurance,  and  any  security  interest,  if  applicable. 


riw 


iianmaltd 


M.] 


Offldal  Fees  and  Taxes.  Tbe  total  amount  you  will  pay  for  official  feet,  and  taxes  over  die  term  of  your  lesM,  whether  included  widi  your  mooddy 
paymenn  or  assessed  odmwiae:  $  . 

The  following  types  and  amounts  of  insurance  will  Ik  acquired  in  coooectioa  with  diis  lease: 


,  We  (kssor)  will  provide  die  insurance  coverage  quoted  above  for  a  total  preminm  cost  of  S . 
,  You  (lessee)  agree  to  provide  insurance  coverage  in  die  amount  and  types  indicated  above. 


Standards  for  Wear  and  Use.  Tbe  following  ttandards  are  applicable  for  determining  unreasonable  or  excess  wear  and  use  of  dv  leased  prapeiiy: 


[You  aie  responsible  for  die  following  majnienance  and  servicing  of  die  leased  property: 


[We  are  lespoosible  for  die  fisUowing  maintnianrt  and  servicing  of  die  leased  property: 


Warraatics.  The  leased  propeny  is  subject  to  die  following  express  warranbes: 


Early 


and  DeAuilt.  (a)  You  may  tendnaie  diis  lease  before  die  end  of  die  lease  tenn  under  die  following  rwiditiom- 


The  charge  for  such  early  termination  is: 


(b)  We  may  terminate  diis  lease  before  die  end  of  die  lease  leim  under  die  following  conditiois: 
Upon  swfa  tenuDMioa  we  shall  be  entitled  to  die  following  chai|e(s)  for 
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P^2ar2 


Early  Termiiiatiaii  ind  Deteitt.  (coadnuHO 

(c)  To  the  extea  Aeje  chMges  ake  imo  iccount  flie  value  of  Ae  leased  propeny  at  lerminatioB.  if  yoo  disagree  with  the  vahie  we  assign  to  die 
ptopeity,  you  itiay  obtaiii.  at  your  own  expense,  from  an  indepeiMteit  dnid  ptity  agreeabte  to  bodi  of  us,  a  pr^^ 
value  of  die  property  which  could  be  realized  at  sale.  The  appiaisedvahie  shall  dwj  be  used  as  die  actual  vatae. 

Security  Interest.  We  reserve  a  security  interest  of  die  foUowing  type  in  d>e  property  listed  below  to  secure  perfonnance  of  your  oMigaiiaas  under  dm  lease: 


Late  Payments.  The  charge  for  laie  paymeou  is: 


Purchase  Option  Prior  to  the  End  of  the  Lease  Term. 

[You  have  an  opdon  to  purchase  die  leased  property  prior  to  die  end  of  die  term.  The  price  will  be  [S . 
[You  do  not  have  an  option  to  purchase  die  leased  property.] 


]Athe  mediod  of  determining  die  price].] 


BILUNQ  CODE  6210-01-C 

5.  In  Supplement  I  to  Part  213— 
Official  Staff  Commentary  to  Regulation 
M,  under  Section  213.4— Content  of 
Disclosures,  the  following  amendments 
are  made: 

a.  A  new  paragraph  4(f)(7)  Total  of 
Base  Periodic  Payments  is  added  in 
numerical  order. 

b.  The  heading  to  paragraph  4(f)(8) 
and  paragraph  1.  are  revised. 

c.  Under  paragraph  4(n)  Fees  and 
taxes,  paragraph  l.ii.  is  revised. 

d.  Under  Appendix  A — Model  Forms, 
para^aph  2.v.  is  revised. 

The  addition  and  revisions  read  as 
follows: 

Supplement  I  to  Part  213— Official  Staff 
Commentary  to  Regulation  M 


Section  213.4 — Content  of  Disclosures 


4(f)(7)  Total  of  Base  Periodic  Payment 

1.  Accuracy  of  disclosure.  If  the 
periodic  payment  calculation  under 
§  213.4(f)  has  been  calculated  correctly, 
the  amount  disclosed  imder 
§  213.4(f)(7)— the  total  of  base  periodic 
payments — is  correct  for  disclosure 
purposes  even  if  that  amount  differs 
from  the  base  periodic  payment 
disclosed  under  §  213.4(f)(9)  multiplied 
by  the  number  of  lease  pajonents 
disclosed  under  §  213.4(f)(8),  when  the 
difference  is  due  to  roimding. 
*        *        *        •        • 

4(f)(8)  Lease  Payment 

1.  Lease  Term.  The  lease  term  may  be 
disclosed  among  the  segregated 
disclosures. 


4(n)  Fees  and  taxes. 
1.  Treatment  of  certain  taxes. 


ii.  Taxes  that  are  part  of  the  scheduled 
payments  are  reflected  in  the  disclosure 
under  §  213.4(c),  (f).  and  (n). 

•  *        •        •        * 

Appenilix  A — Model  Forms 

***** 

2.  Examples  of  acceptable  changes. 

*  *  * 

V.  Deleting  or  blocking  out 
inapplicable  disclosures,  filling  in  "N/ 
A"  (not  applicable)  or  "0,"  crossing  out, 
leaving  blanks,  checking  a  box  for 
applicable  items,  or  circling  applicable 
items  (this  should  facilitate  use  of 
multipurpose  standard  forms). 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  23, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  98-26011  Filed  9-28-98;  8:45  am) 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-1007] 

Electronic  Fund  Transfers 

AQENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule;  technical 
amendments. 

summary:  The  Board  is  publishing  a 
final  rule  under  Regulation  E  revising 
the  time  periods  for  investigating 
alleged  errors  involving  point-of-sale 
and  foreign-initiated  transactions.  The 
former  rule  extended  the  statutory  time 
periods  for  these  transactions  to  allow 
financial  institutions  a  longer  period  to 
investigate  before  they  must 
provisionally  credit  an  accoimt  and  a 
longer  period  to  complete  an 


investigation.  The  final  rule  requires 
financial  institutions  to  provisionally 
credit  an  account  within  10  business 
days  (rather  than  20)  and  leaves  in  place 
the  90  calendar  day  period  to  complete 
the  investigation  of  an  alleged  error. 

At  the  same  time,  the  Board  is 
extending  the  time  periods  to 
provisionally  credit  funds  and 
investigate  claims  involving  new 
accounts.  The  rule  applies  to  claims 
made  within  30  calendar  days  after  an 
account  is  opened.  The  rule  allows  20 
business  days  for  resolving  an  alleged 
error  and  up  to  90  calendar  days  for 
completing  the  investigation.  ._ 

DATES:  This  rule  is  effective  September 
24, 1998.  Compliance  is  optional  until 
April  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood  or  Jane  Jensen  Cell,  Senior 
Attorneys,  Division  of  Consumer  and 
Community  Affairs.  Board  of  Governors 
of  the  Federal  Reserve  System,  at  (202) 
452-2412  or  (202)  452-3667.  For  users 
of  Telecommunications  Device  for  the 
Deaf  (TDD)  only,  contact  Diane  Jenkins 
at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Electronic  Fund  Transfer  Act 
(EFTA).  15  U.S.C.  1693-1693r.  provides 
a  basic  framework  establishing  the 
rights.  Uabilities,  and  responsibilities  of 
participants  in  electronic  fund  transfer 
(EFT)  systems.  The  Board's  Regulatioti  E 
(12  CFR  Part  205)  implements  the  act. 
Types  of  transfers  covered  by  the  act 
and  regulation  include  transfers 
initiated  through  an  automated  teller 
machine  (ATM),  point-of-sale  (POS) 
terminal,  automated  clearinghouse, 
telephone  bill-payment  system,  or  home 
banking  program.  The  rules  prescribe 
restrictions  on  the  unsoUcited  issuance 
of  ATM  cards  and  other  access  devices; 
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disclosure  of  terms  and  conditions  of  an 
EFT  service;  documentation  of  EFTs  by 
means  of  terminal  receipts  and  periodic 
account  statements;  limitations  on 
consumer  liability  for  unauthorized 
transfers;  procedures  for  error 
resolution;  and  certain  rights  related  to 
preauthorized  EFTs. 

n.  Regulatory  Revisions 

Error  Resolution — POS  and  Foreign 
transactions 

The  EFTA  requires  a  financial 
institution  to  investigate  and  resolve  a 
consumer's  claim  of  error — for  an 
unauthorized  EFT,  for  example — within 
specified  time  limits.  Within  10 
business  days  after  receiving  notice  of 
an  alleged  error,  an  institution  must 
either  resolve  the  claim  or  provisionally 
credit  the  consumer's  account  while 
continuing  to  investigate.  In  the  latter 
case,  the  institution  must  resolve  the 
claim  no  later  than  45  calendar  days 
after  receiving  notice. 

For  foreign-initiated  and  POS 
transactions.  Regulation  E  provides 
longer  time  periods  adopted  in  1982  and 
1984,  respectively.  The  regulation 
allows  20  business  days  to  resolve  a 
claim  of  error  (or  to  provisionally  credit 
an  account  if  additional  time  is  needed 
to  investigate),  and  up  to  90  calendar 
days  to  complete  the  investigation.  The 
longer  time  periods  generally  allow 
issuers  to  avoid  provisionally  crediting 
an  accoimt  before  the  investigation  is 
complete. 

In  March  1998,  the  Board  proposed  to 
eliminate  the  extended  time  periods  for 
investigating  and  resolving  alleged 
errors  in  foreign-initiated  transactions 
and  POS  transactions  (63  FR  14555, 
March  25, 1998).  The  impetus  for  the 
proposal  was  the  increased  use  of  off- 
line debit  cards  that  can  be  used 
without  a  personal  identification 
number  (PIN),  often  referred  to  as 
"check  ctirds."  The  cards  are  used  by 
signing  a  sales  slip  (much  like  a  credit 
card),  and  may  increase  the  risk  of 
unauthorized  access  to  a  consumer's 
asset  account. 

In  September  1997,  a  House  Banking 
Subcommittee  held  a  hearing  on 
whether  additional  consumer 
protections  are  needed  for  off-line  debit 
cards.  At  that  hearing,  the  Board 
testified  that  it  would  reexamine  its 
extended  timing  rules  for  resolving 
claims  of  errors  for  POS  transactions. 
The  Board  noted  that  the  importance  of 
more  prompt  recrediting  of  consumers' 
funds  pending  investigation  may 
outweigh  any  related  compliance 
burden,  especially  in  the  case  of  an 
account  that  can  be  accessed  without 
PIN  protection.  The  Board  noted  that 


technological  advances  allow  financial 
institutions  to  investigate  claims  of  error 
more  quickly  than  in  the  past,  and  thus 
the  extended  time  periods  may  no 
longer  be  needed. 

The  Board  received  55  comments  on 
the  proposal  to  reduce  the  extended 
time  periods  for  POS  and  foreign 
transactions,  primarily  from  financial 
institutions  and  their  trade  associations. 
About  45  commenters  addressed  the 
proposed  reduction  from  90  to  45  days 
in  the  time  allowed  for  completing  an 
investigation;  the  majority  opposed  the 
reduction.  Those  commenters  stated 
that  financial  institutions  still  need  the 
additional  time  to  research  claims,  get 
information  fi-om  the  consumer,  and 
obtain  documentation  such  as  receipts 
fi"om  the  merchant.  Commenters  noted 
that  institutions  may  need  additional 
time  to  investigate  foreign-initiated 
transactions  because  of  differences  in 
technological  capabilities,  business 
customs,  and  language  barriers.  Several 
commenters  believed  that  reducing  the 
time  to  complete  the  investigation  from 
90  to  45  days  would  result  in  losses 
where  financial  institutions  provide 
final  credit  only  to  later  discover  that 
the  claim  was  not  valid. 

Many  of  those  commenters  did  not 
object,  however,  to  reducing  the  time 
period  for  providing  provisional  credit 
to  10  days.  They  recognized  that  in 
some  situations  it  may  be  a  hardship  for 
a  consumer  to  wait  20  business  days 
before  receiving  credit  for  the  amount  of 
the  alleged  error.  These  commenters 
suggested  that  the  Board  consider 
reducing  the  time  period  for  provisional 
crediting  while  retaining  the  extended 
time  period  for  completing  the 
investigation. 

In  response  to  comments  and  upon 
further  analysis,  the  Board  is  revising 
the  time  periods  for  claims  involving 
POS  and  foreign-initiated  transactions 
to  require  institutions  to  provide 
provisional  credit  within  10,  rather  than 
20  business  days.  The  Board  believes 
that  the  change  will  benefit  consumers 
because  they  now  will  have  access  to 
their  funds  through  provisional 
crediting  sooner.  The  90-day  time 
period  to  complete  the  investigation 
remains  unchanged.  By  leaving  in  place 
the  90-day  time  period,  financial 
institutions  will  continue  to  have 
adequate  time  to  complete  the 
investigation  and  resolve  the  alleged 
error.  Because  POS  and  foreign 
transactions  are  more  likely  to  involve 
occasional  difficulty  and  delay  in 
obtaining  necessary  information  for  the 
reasons  discussed  above,  the  Board 
believes  that  this  extended  time  frame 
remains  appropriate. 


To  take  advantage  of  the  longer  time 
period  (90  days)  for  resolving  claims 
involving  POS  and  foreign-initiated 
transactions,  a  financial  institution  must 
have  disclosed  these  longer  time 
periods.  Financial  institutions  may 
disclose  the  time  periods  by  making 
appropriate  alterations  to  the  error 
resolution  notice  in  appendix  A. 

Error  Resolution — New  Accounts 

In  May  1996,  the  Board  proposed  to 
amend  Regulation  E  to  extend  the  error 
resolution  time  periods  for  new 
accounts,  to  adchress  concerns  of 
financial  institutions  (61  FR  19696,  May 
2, 1996).  The  problem  arises  when  an 
individual  opens  an  account  with  the 
intent  to  defraud.  Such  individuals  may 
open  an  account,  withdraw  all  or  a  large 
portion  of  the  deposited  funds  through 
ATMs,  and  file  a  claim  with  the 
financial  institution  disputing  the  ATM 
transactions.  Often  the  individual 
receives  provisional  credit  because  the 
financial  institution  is  unable  to 
conclude  research  of  the  claim  (such  as 
by  obtaining  photographic  evidence 
from  a  nonproprietary  ATM)  within  10 
business  days  of  a  claim.  Once 
provisional  credit  is  provided,  the 
individual  immediately  withdraws 
those  funds  and  abandons  the  account. 
Institutions  believe  that  having  more 
time  to  investigate  errors  involving  new 
accounts  would  enable  them  to  limit 
their  losses  and  better  control  this  type 
of  fraud. 

The  Board  proposed  to  allow  20  "~^ 
business  days  (rather  than  10)  for 
investigating  an  error  before  an 
institution  must  provisionally  credit, 
and  up  to  90  calendar  days  (rather  than 
45)  for  resolving  the  claim.  "The  Board 
solicited  comment  on  the  proposed 
extensions  of  time  and  on  whether 
consumer  protections  relating  to  error 
resolution  would  be  adversely  affected. 
The  Board  also  proposed  a  definition  of 
a  new  accoimt,  consistent  with  the 
definition  in  Regulation  CC,  which 
implements  the  Expedited  Funds 
Availability  Act.  Under  Regulation  CC, 
an  account  is  considered  a  new  account 
during  the  first  30  calendar  days  after 
the  account  is  established. 

Comments  on  the  proposed  rule, 
primarily  from  financial  institutions  and 
their  trade  associations,  were  generally 
favorable.  But  in  light  of  the  Board's 
commitment  to  reconsider  the  time 
periods  applicable  to  POS  and  foreign- 
initiated  transactions,  the  Board 
deferred  final  action  on  the  new-account 
projposal. 

Tne  majority  of  commenters 
supported  the  extension  of  time  for 
resolving  errors  involving  new  accounts. 
They  believed  that  the  additional  time 
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would  not  adversely  affect  consumers 
and  would  help  Bnancial  institutions 
limit  fraud. 

Several  commenters  expressed 
concern  with  the  proposed  time  frame. 
Commenters  suggested  that  the  Board 
allow  an  institution  up  to  30  business 
days  to  provide  provisional  credit  so 
that  financial  institutions  have  enough 
time  to  obtain  information  from 
nonlocal"  banks.  Some  commenters 
urged  the  Board  to  revise  the  definition 
of  a  new  account  to  apply  to  EFTs  that 
occur  45  or  up  to  120  calendar  days 
after  the  account  is  opened  (instead  of 
30).  These  commenters  believed  that 
financial  institutions  need  the  longer 
time  to  establish  the  consiuner's 
transaction  pattern.  « 

Other  commenters  believed  that  the 
outside  limit  for  resolving  claims  should 
be  between  45  and  60  days  rather  than 
90  days.  They  believed  it  should  not 
take  financial  institutions  90  days  to 
receive  the  information  necessary  to 
resolve  a  claim. 

Upon  further  analysis,  the  Board 
believes  the  time  frames  that  were 
proposed  are  appropriate.  Therefore, 
Regulation  E  is  amended,  pursuant  to 
the  Board's  section  904(c)  authority 
xmder  the  EFTA  to  provide  for 
adjustments  and  exceptions  in  the 
regulation,  to  extend  the  time  periods 
for  resolving  errors  that  involve  new 
accounts.  An  institution  must 
provisionally  credit  a  new  account  if  it 
takes  longer  than  20  business  days  to 
resolve  an  error,  and  it  has  up  to  90 
calendar  days  to  complete  the 
investigation  and  resolve  the  claim. 

To  provide  consistency  and  ease 
regulatory  compliance,  the  rule  tracks 
the  definition  of  "new  account"  in 
Regulation  CC  (12  CFR  229.13(a)(2)). 
Thus,  the  rule  applies  to  EFTs  made 
during  the  first  30  calendar  days  after 
the  first  deposit  to  the  account  is  made. 
The  rules  in  Regulation  E  also  parallel 
the  interpretations  of  "new  account"  in 
Regulation  CC.  For  example,  an  account 
is  not  considered  a  new  account  if  a 
customer  had  another  accovmt  at  the 
financial  institution  for  at  least  30 
calendar  days. 

The  extended  time  periods  apply  to 
all  EFTs  that  occur  within  this  30-day 
time  period,  including  those  for  POS  or 
foreign  transactions.  Therefore,  if  an 
alleged  error  concerns  a  POS  or  foreign 


EFT  to  or  from  a  new  accoimt,  financial 
institutions  may  take  up  to  20  business 
days  to  resolve  the  claim  (or  to 
provisionally  credit  an  account  if 
additional  lime  is  needed  to 
investigate),  and  up  to  90  calendar  days 
to  complete  the  investigation.  The  Board 
believes  these  time  periods  strike  the 
appropriate  balance  between  the  need 
for  consumers  to  have  access  to  their 
funds  and  the  need  of  financial 
institutions  to  combat  fraud. 

To  use  the  longer  time  periods  for 
resolving  errors  for  new  accoimts,  a 
financial  institution  must  disclose  these 
longer  time  periods.  Financial 
institutions  may  disclose  the  time 
periods  by  making  appropriate 
alterations  to  the  error  resolution  notice 
in  appendix  A. 

Technical  Amendment  to  Error 
Resolution  Notice 

In  1996,  the  Board  amended  the  error 
resolution  procedures  (§  205.11)  to 
allow  institutions  three  days  to  notify 
the  consumer  about  the  outcome  of  its  . 
investigation  in  all  cases.  Before  that 
time,  the  three-day  rule  applied  only  if 
the  institution  found  that  an  error  had 
not  occurred.  The  Board  has  revised  the 
text  of  the  model  error  resolution  notice 
(Appendix  A,  paragraph  A-3)  to 
conform  the  notice  to  §  205.11  as 
amended. 

m.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604),  the  Board  has  reviewed  the  final 
amendments  to  Regulation  E.  Two  of  the 
three  requirements  of  a  final  regulatory 
flexibility  analysis  under  this  section 
are  (1)  a  succinct  statement  of  the  need 
for  and  the  objectives  of  the  rule  and  (2) 
a  sunwnary  of  the  issues  raised  by  the 
public  comments,  the  agency's 
assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  comments. 
These  two  areas  are  discussed  above. 
The  third  requirement  of  the  analysis 
•  is  a  description  of  significant 
alternatives  to  the  rule  that  would 
minimize  the  rule's  economic  impact  on 
small  entities  and  reasons  why  the 
alternatives  were  rejected.  The  final 
amendments  will  apply  to  all  financial 
institutions  subject  to  Regulation  E, 
including  small  institutions.  The 


amendments  represent  relatively  minor 
changes  to  the  existing  regulation;  in 
some  cases,  the  amendments  clarify 
rights  and  duties  of  covered  institutions 
or  reduce  economic  burden. 
Accordingly,  the  amendments  should 
not  have  a  negative  economic  impact  on 
small  institutions,  and,  therefore,  there 
were  no  significant  alternatives  that 

would  have  further  minimized  the 

economic  impact  on  those  institutions. 

IV.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  or  respond  to,  this  information 
collection  imless  it  displays  a  currently 
valid  OMB  control  number.  The  0MB 
control  number  is  7100-0200. 

The  collection  of  information  that  is 
revised  by  this  rulemaking  is  found  in 
12  CFR  Part  205  and  in  Appendix  A. 
This  information  is  mandatory  (15 
U.S.C.  1693  et  seq.)  to  evidence 
compliance  with  the  requirements  of  the 
Regulation  E,  Electronic  Funds  Transfer 
(EFT).  The  information  is  used  to  ensure 
adequate  disclosure  of  basic  terms,  costs 
and  rights  relating  to  EFT  services 
provided  to  consumers.  The 
respondents  and  recordkeepers  are  for- 
profit  financial  institutions,  including 
small  businesses.  Institutions  are  also 
required  to  retain  records  for  twenty- 
four  months  as  evidence  of  compliance. 
No  comments  specifically  addressing 
the  burden  estimate  were  received. 

The  Board  also  extended  the 
recordkeeping  and  disclosure 
requirements  in  connection  with 
Regulation  E  for  three  years.  It  is 
estimated  that  there  are  851  respondent/ 
recordkeepers  with  an  annual  burden  of 
462,839  hours,  as  shown  in  the  table 
below.  The  final  rule  will  reduce  the 
time  periods  allowed  for  investigating 
alleged  errors  involving  point-of-sale 
(POS)  and  foreign-initiated  transactions. 
The  Board  is  also  amending  its  rule  to 
permit  longer  time  periods  to  investigate 
claims  involving  new  accounts.  These 
changes  are  estimated  to  have  no  effect, 
on  average,  on  reporting  burden. 


Initial  Disclosure: 

Initial  terms 

Change  in  terms 


Number  of 
respond- 
ents 


851 
851 


Estimated 
annual  fre- 
quency 


250 
340 


Estimated 
response 
time  (min- 
utes) 


2.50 
1.00 


Estimated 
annual 
tMjrden 
hours 


8,865 
4.822 
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Number  of 
respond- 
ents 


Estimated 
annual  fre- 
quency 


Estimated 
response 
time  (min- 
utes) 


Estimated 
annual 
burden 
hours 


Transaction  disclosures: 

Terminal  receipts 

Deposit  verifications 
Periodic  disclosures 
Error  resolution  rules 

Total  


851 
851 
851 
851 


71.990 

420 

12,800 

8 


0.25 

1.50 

1.00 

30.00 


255,265 
8,936 

181,547 
3.404 


462,839 


Since  the  Federal  Reserve  does  not 
collect  any  of  the  information,  no  issue 
of  confidentiality  normally  arises. 
However,  the  information  may  be 
protected  from  disclosure  under  the 
exemptions  (b)(4),  (6),  and  (8)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
522  (b)(4),  (6),  and  (8)).  The  disclosures 
and  information  about  error  allegations 
are  confidential  between  the  institutions 
and  the  consumer. 

The  Board  has  a  continuing  interest  in 
the  public's  opinions  of  Federal  Reserve 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0200),  Washington,  DC  20503. 

List  of  Subjects  inl2  CFR  Part  205 

Banks,  banking,  Consumer  protection. 
Electronic  fund  transfers.  Federal 
Reserve  System,  Reporting  and 
recordkeeping  requirements. 

Text  of  Final  Rule 

Pursuant  to  the  authority  granted  in 
sections  904  (a)  and  (c)  of  the  Electronic 
Fund  Transfer  Act,  15  U.S.C.  1693b  (a) 
and  (c),  and  for  the  reasons  set  forth  in 
the  preamble,  the  Board  amends 
Regulation  E,  12  CFR  part  205,  as  set 
forth  below: 


PART  205— ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1693-1693r. 

2.  Section  205.11  is  amended  by 
revising  paragraph  (c)(3)  as  follows: 

§  205. 1 1    Procedures  for  resolving  errors. 

***** 

(c)*  •  * 

(3)  Extension  of  time  periods.  The 
time  periods  in'  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  are  extended  as 
follows: 

(i)  The  applicable  time  is  20  business 
days  in  place  of  10  business  days  under 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  if  the  notice  of  error  involves  an 
electronic  fund  transfer  to  or  from  the 
account  within  30  days  after  the  first 
deposit  to  the  account  was  made. 

(ii)  The  applicable  time  is  90  days  in 
place  of  45  days  under  paragraph  (c)(2) 
of  this  section,  for  completing  an 
investigation,  if  a  notice  of  error 
involves  an  electronic  fiind  transfer  that: 

(A)  Was  not  initiated  within  a  state; 

(B)  Resulted  from  a  point-of-sale  debit 
card  transaction;  or 

(C)  Occurred  within  30  days  after  the 
first  deposit  to  the  account  was  made. 

*        *        *        *        * 

3.  In  Appendix  A  to  Part  205,  in  A- 
3  MODEL  FORMS  FOR  ERROR 
RESOLUTION  NOTICE  (§§  205.7(b)(10) 
and  205.8(b)),  the  undesignated  second 
and  third  paragraphs  following 
paragraph  (a)(3)  are  revised  to  read  as 
follows: 


Appendix  A  To  Part  205— Model 
Disclosure  Clauses  and  Forms 


A-»— MODEL  FORMS  FOR  ERROR 
RESOLUTION  NOTICE  (§§205.7(b)(10) 
and  205.8(b)) 

(a)  Initial  and  annual  error  resolution 
notice  (§§  205.7(b)(10)  and  205.8(b)). 

***** 

We  will  determine  whether  an  error 
occurred  within  10  business  days  after 
we  hear  from  you  and  will  correct  any 
error  promptly.  If  we  need  more  time, 
however,  we  may  take  up  to  45  days  to 
investigate  your  complaint  or  question. 
If  we  decide  to  do  this,  we  will  credit 
your  account  within  10  business  days 
for  the  amount  you  think  is  in  error,  so 
that  you  will  have  the  use  of  the  money 
during  the  time  it  takes  us  to  complete 
our  investigation.  If  we  ask  you  to  put 
your  complaint  or  question  in  writing 
and  we  do  not  receive  it  within  10 
business  days,  we  may  not  credit  your 
account. 

We  will  tell  you  the  results  within 
three  business  days  after  completing  our 
investigation.  If  we  decide  that  there 
was  no  error,  we  will  send  you  a  written 
explanation. 

You  may  ask  for  copies  of  the 
documents  that  we  used  in  our 
investigation. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  23, 1998. 
,  Jenniier  J.  Johnson, 
Secretary  of  the  Board. 
(PR  Doc.  98-26012  Filed  9-28-98;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[Docket  No.  98-045N] 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Food  and  Drug  Administration 

[Docket  No.  97N-0074I 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  No.  OPP-00S50A;  FRL-6034-3] 

Food  Safety  Initiative  Strategic  Plan 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA;  Research,  Education, 
and  Economics,  USDA;  Centers  for 
Disease  Control  and  Prevention,  HHS; 
Food  and  Drug  Administration,  HHS; 
Environmental  Protection  Agency. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  United  States  Department 
of  Agricultiu^  (USDA).  the  Department 
of  Health  and  Human  Services  (HHS), 
and  the  Environmental  Protection 
Agency  (EPA)  are  announcing 
additional  public  meetings,  imder  the 
auspices  of  the  President's  Coimcil  on 
Food  Safety,  to  discuss  and  begin 
development  of  a  comprehensive 
strategic  Federal  food  safety  plan.  The 
purpose  of  the  strategic  plan  is  to  reduce 
the  annual  incidence  of  acute  and 
chronic  foodbome  and  waterbome 
illness  by  further  enhancing  the  safety 
of  the  nation's  food  supply.  The  Council 
is  also  soliciting  comments  on  the 
recent  National  Academy  of  Sciences' 
report,  "Ensuring  Safe  Food  from 
Production  to  Consumption."  The 
USDA.  the  Food  and  Drug 
Administration  (FDA),  and  the  EPA 
have  established  public  dockets  to 
receive  comments  about  the  Food  Safety 
Initiative's  strategic  planning  process, 
the  strategic  plan  and  the  NAS  report. 

DATES:  The  meetings  will  be  held  on 
October  20. 1998,  November  10,  1998 
and  December  8, 1998.  Comments 
should  be  submitted  by  January  7, 1999. 

ADDRESSES:  The  meetings  will  be  held 
at: 


Meeting  Address 

Date  and  Time 

Radisson  Hotel  Sac- 

Tuesday, October 

ramento 

20.  1998.  9:30 

500  Leisure  Lane 

a.m.— 4:30  p.m. 

Sacramento,  CA 

PST 

95815 

Telephone:  (916) 

922-2020 

Schaumburg  Mamott 

Tuesday.  November 

50  North  Martingale 

10,  1998.  9:30 

Rd. 

a.m. — 4:30  p.m. 

SchaumtHJrg,  IL 

CST 

60173 

Telephone:  (847) 

• 

240-0100 

Holiday  Inn  SeJect 

Tuesday,  December 

L.BJ.  Northeast 

8.  1998,  9:30 

11350  LB. J.  Free- 

a.m.—4:30  p.m. 

way  @  Jupiter  Rd. 

CST 

Dallas.  TX  75238 

Telephone:  (214) 

• 

341-5400 

For  instructions  on  the  submission  of 
written  and  electronic  comments,  refer 
to  Unit  n.  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  meetings,  contact  Ms. 
Traci  Phebus,  of  USDA,  at  (202)  501- 
7136,  fax:  (202)  501-7642,  e-mail: 
foodsafetymeeting@usda.gov. 
Participants  may  reserve  time  for  public 
comments  when  they  register.  Space 
will  be  allocated  on  a  first  come,  first 
served  basis.  Participants  are 
encouraged  to  submit  a  disk  along  vfith 
their  written  statements  in  Wordperfect 
5.1/6.1  or  ASCII  file  format. 

Questions  regarding  general 
arrangements  and  logistical  matters 
should  be  addressed  to  Ms.  Jennifer 
Callahan.  Additionally,  participants 
who  require  a  sign  language  interpreter 
or  other  special  accommodations  should 
contact  Ms.  Jennifer  Callahan,  of  USDA, 
no  later  than  10  days  prior  to  the 
meeting,  at  (202)  501-7136,  fax:  (202) 
501-7642,  e-mail: 
Jennifer.CalIahan@usda.gov. 

Information  about  the  National 
Academy  of  Sciences'  report  on 
"Ensuring  Safe  Food  from  Production  to 
Consumption"  can  be  found  at  the 
following  web  site:  http://www.nas.edu. 

For  questions  about  the  meeting  or  to 
obtain  copies  of  the  report.  "Food  Safety 
From  Farm  to  Table:  A  National  Food 
Safety  Initiative,"  contact  Ms.  Karen 
Carson,  of  FDA,  at  (202)  205-5140,  fax: 
(202)  205-5025,  e-mail: 
kcarson@Bangate.fda.gov.  Copies  of  the 
report  also  are  available  from  the 
following  web  sites: 

FDA  at  http://www.cfsan.fda.gov/ 
-dms/fsreport.html 


CDC  at  http://www.cdc.gov/ncidod/ 
foodsafe/report.htm 

EPA  at  http://www.epa.gov/opptsfrs/ 
home/nfssuppt.htm 

Food  Safety  and  Inspection  Service 
(FSIS)  at  http://www.fsis.usda.gov 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  January  25, 1997,  the  President 
issued  a  directive  to  the  Secretaries  of 
USDA  and  HHS  and  the  Administrator 
of  EPA  to  work  with  consumers, 
producers,  industry.  States,  Tribes, 
universities,  and  the  public  to  identify 
ways  to  further  improve  the  safety  of 
our  food  supply,  and  to  report  back  to 
him  in  90  days.  The  Federal  food  safety 
agencies,  working  with  their  colleagues 
in  the  States,  in  the  food  industries,  in 
academia,  and  with  consumers,  initially 
focused  on  the  goal  of  reducing  illness 
caused  by  microbial  contamination  of 
food  and  water.  This  goal  was  to  be 
reached  through  systematic 
improvements  in  six  key  components  of 
the  food  safety  system:  foodbome 
outbreak  response  coordination, 
surveillance,  inspections,  research,  risk 
assessment,  and  education.  The  plan  for 
meeting  this  goal  was  presented  to  the 
President  in  May  1997,  in  "Food  Safety 
From  Farm  to  Table:  A  National  Food 
Safety  Initiative."  In  October  1997,  the 
President  issued  an  additional  directive 
to  ensure  the  safety  of  domestic  and 
imported  fresh  produce  and  other 
imported  foods.  This  second  directive 
was  incorporated  into  the  National  Food 
Safety  Initiative  (NFSI). 

In  less  than  2  years,  the  agencies  have 
taken  significant  strides  forward  in 
building  a  strengthened  national  food 
safety  system.  Building  blocks  for  the 
infi^structure  are  in  place:  increased 
and  targeted  surveillance  through 
FoodNet  and  PulseNet;  coordination  of 
Federal,  State  and  local  responses  to 
outbreaks  by  the  Foodbome  Outbreak 
Response  Coordinating  Group  (FORCG); 
expanded  reliance  on  preventive 
controls  (such  as  the  Hazard  Analysis 
and  Critical  Control  Points  (HACCP) 
based  inspection  systems  for  meat, 
poultry  and  seafood,  and  Good 
Agricultural  and  Good  Manufacturing 
Practices  guidance  for  produce); 
coordination  of  Federal  food  safety 
research;  cooperation  on  risk  assessment 
through  the  interagency  Risk 
Assessment  Consortium;  leveraging 
inspection  resoiux:es;  and  irmovative 
public/private  education  partnerships. 
These  efforts  provide  a  common  ground 
for  moving  forward. 

On  July  3, 1998,  the  President  created 
a  Joint  Institute  for  Food  Safety 
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Research  (JIFSR)  to  coordinate  Federal 
food  safety  research  efforts.  On  August 
25, 1998,  the  President  issued  an 
Executive  Order  establishing  a 
President's  Council  on  Food  Safety  to 
develop  a  comprehensive  strategic  plan 
for  Federal  food  safety  activities,  ensure 
the  most  effective  use  of  Federal 
resources  through  the  development  and 
submission  of  coordinated  food  safety 
budgets,  and  oversee  the  Joint  Institute 
for  Food  Safety  Research.  At  the  same 
time,  the  President  directed  the  Council 
to,  after  providing  opportunity  for 
public  comment,  report  back  to  him 
within  180  days  with  its  views  on  the 
recommendations  of  the  NAS  report. 

The  food  safety  agencies  had  already 
made  a  commitment  to  prepare  a  5-year 
comprehensive  strategic  plan,  with  the 
participation  of  all  concerned  parties. 
The  President's  Coimcil  on  Food  Safety 
will  now  be  responsible  for  the 
development  of  this  strategic  Federal 
food  safety  plan.  A  coordinated  food 
safety  strategic  planning  effort  is  needed 
to  build  on  the  common  groimd,  and  to 
tackle  some  of  the  difficult  public 
health,  resource,  and  management 
questions  facing  Federal  food  safety 
agencies.  The  strategic  plan  will  focus 
on  not  just  microbial  contamination,  but 
the  full  range  of  issues  (e.g.,  chemical 
hazards)  and  actions  necessary  to  ensure 
the  safety  of  the  food  and  water 
Americans  use  and  consume.  The 
charge  is  to  develop  a  strategic  long- 
range  plan  that  can  be  used  to  help  set 
priorities,  improve  coordination  and 
efficiency,  identify  gaps  in  the  oirrent 
system  and  mechanisms  to  fill  those 
gaps,  continue  to  enhance  and 
strengthen  prevention  and  intervention 
strategies,  and  identify  measures  to 
show  progress.  In  developing  the  plan, 
the  Coimcil  will  consider  the 
conclusions  and  recommendations  of 
the  NAS  report  on  "Ensuring  Safe  Food 
firom  Production  to  Consumption"  and 
the  review  of  Federal  food  safety 
research  currently  being  developed  by 
an  interagency  working  group  under  the 
auspices  of  the  National  Science  and 
Technology  Council. 

The  food  safety  agencies  have  already 
taken  the  first  steps  to  lay  the 
groundwork  for  development  of  the 
strategic  plan,  which  the  Coimcil  will 
now  develop,  by  participating  in 
interagency  strategic  plarming  sessions. 
The  result  is  the  following  draft 
statement  encompassing  the  agencies' 
vision  for  the  U.S.  food  safety  system 
and  the  roles  of  all  those  involved  in 
food  safety. 

Draft  Vision  Statement 

Ckinsumers  can  be  confident  that  food  is 

safie,  healthy,  and  affordable.  We  work  within 

a  seamless  food  safety  system  that  uses  iana- 


to-table  preventive  strategies  and  integrated 
research,  surveillance,  inspection,  and 
enforcement.  We  are  vigilant  to  new  and 
emergent  threats  and  consider  the  needs  of 
vulnerable  populations.  We  use  science-and 
risk-based  approaches  along  with  public/ 
private  partnerships.  Food  is  s^fe  because 
everyone  understands  and  accepts  their 
responsibilities. 

The  next  step  is  to  engage  consumers, 
producers,  industry,  food  service 
providers,  retailers,  health 
professionals,  State  and  local 
governments.  Tribes,  academia,  and  the 
public  in  the  strategic  plaiming  process. 
The  first  public  meeting  on  the  strategic 
plan  will  be  held  on  October  2, 1998,  in 
ArUngton,  VA  and  was  announced  in 
the  Federal  Register  of  August  27, 1998 
(63  FR  45922)  (FRL-6019-9).  The  series 
of  meetings  announced  today,  in 
addition  to  the  October  2nd  meeting, 
will  assist  the  Council  with 
development  of  a  long-term  strategic 
plan  that  addresses  the  important  food 
safety  challenges  and  makes  the  best  use 
of  the  agencies'  limited  resources.  They 
will  also  assist  the  Council  in 
responding  to  the  President  on  the  NAS 
recommendations.  Additional  public 
meetings  may  be  held  later  in  the 
strategic  planning  process  and  will  be 
announced  in  the  Federal  Register  prior 
to  the  date  of  each  meeting. 

The  purpose  of  these  meetings,  along 
with  the  October  2nd  meeting,  is  to 
obtain  the  public's  view  on  a  long-term 
vision  for  food  safety  in  the  U.S.  and  to 
identify  a  strategic  planning  process, 
goals,  and  critical  steps  as  well  as 
potential  barriers  to  achieving  that 
vision.  The  Council  is  interested  in 
comments  on  the  draft  vision  statement, 
suggestions  for  goals  and  how  they 
might  be  achieved,  and  comments  on 
how  to  best  structure  a  strategic 
planning  process  that  involves  all 
interested  parties.  The  Council  is  also 
soliciting  comments  on  the  conclusions 
and  recommendations  of  the  NAS 
report,  "Ensuring  Safe  Food  from 
Production  to  Consumption."  Some 
questions  to  help  &Bme  the  discussion 
follow. 

1.  Does  the  vision  statement 
accurately  depict  an  achievable  food 
safety  system  vision?  What 
modifications,  if  any,  would  you  make? 

2.  What  are  the  barriers  to  pursuing 
this  vision?  What  gaps  currently  exist  in 
the  food  safety  system  that  impede 
achievement  of  diis  vision? 

3.  To  make  the  vision  a  reality,  what 
changes  are  needed  for:  (a)  government 
agencies  at  the  Federal,  State,  and  local 
level;  (b)  industry;  (c)  public  health 
professionals;  (d)  consumers;  and  (e) 
others? 


4.  What  should  be  the  short-term 
goals  and  critical  steps  to  realize  this 
vision?  What  should  be  the  long-term 
goals  and  steps? 

5.  What  is  the  best  way  to  involve  the 
public  in  development  of  a  long-term 
food  safety  strategic  plan?  What 
additional  steps  besides  public  meetings 
would  be  beneficial? 

6.  What  are  your  comments  on  the 
conclusions  and  recommendations  of 
the  NAS  report  "Ensuring  Safe  Food 
from  Production  to  Consumption"? 

n.  Public  Dockets  and  Submission  of 
Comments 

The  agencies  have  established  public 
dockets  about  the  Food  Safety  Initiative 
Strategic  Plan  and  the  NAS  report, 
"Ensuring  Safe  Food  from  Production  to 
Consumption."  Comments  submitted  to 
the  dockets  are  to  be  identified  with  the 
appropriate  docket  number.  For  those 
comments  directed  to  USDA,  use  Docket 
No.  98-045N,  and  for  comments 
directed  to  FDA,  use  Docket  No.  97N- 
0074.  Commenters  are  encouraged  to 
submit  a  disk  along  with  their  written 
comments  in  Wordperfect  5.1/6.1  or 
ASCn  file  format.  Submit  written 
comments  (in  triplicate)  to  either 
USDA/FSIS 

USDA/FSIS  Hearing  Qerk,  300  12th 
St..  SW.,  Rm.  102  Cotton  Annex, 
Washington,  DC  20250-3700 
FDA 

Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Drive,  Rm.  1-23. 
Rockville,  MD  20857 
Electronic  Comments 

Comments  may  also  be  submitted 
electronically  to: 
oppts.homepage@epa.gov.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00550."  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 
Transcripts 

Transcripts  of  the  public  meetings 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rm.  12A-16,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting  at  a  cost  of  10 
cents  per  page.  The  transcripts  of  the 
public  meetings  will  be  available  for 
public  examination  at  the  FDA  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  Transcripts  of  the  meetings 
will  also  be  available  on  the  internet  at: 
http  ://www.  fda.gov/ohrms/dockets/ 
default.htm  and  http://www.epa.gov/ 
opptsfrs/home/nfssuppt.htm. 
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Electronic  Docket 

The  public  docket  in  its  entirety  will 
be  available  on  the  internet  at:  http:// 
www.epa.gov/opptsfrs/home/rules.htm 
docket. 

List  of  Subjects 

Environmental  protection.  Food 
safety. 

Dated:  September  24, 1998. 
Catherine  E.  Woteld, 

Undersecretary  foe  Food  Safety,  United  States 
Department  of  Agriculture. 

Dated:  September  24, 1998. 
Junes  A.  O'Hara, 

Deputy  Assistant  Secretary  for  Health, 
Department  of  Health  and  Human  Services. 

Dated:  September  24, 1998. 
Lynn  R.  Goldman 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency. 
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Executive  Order  13102  of  September  25,  1998 

Further  Amendment  to  Executive  Order  13038,  Advisory 
Committee  on  Public  Interest  Obligations  of  Digital  Television 
Broadcasters 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  extend  the  reporting 
deadline  of  the  Advisory  Committee  on  Public  Interest  Obligations  of  Digital 
Television  Broadcasters,  it  is  hereby  ordered  that  Executive  Order  13038, 
as  previously  amended,  is  further  amended  by  deleting  "October  1,  1998" 
in  section  2  and  inserting  "December  31, 1998"  in  lieu  thereof. 


l)sjaioXiL^AA<rtUkjdk^^ 


[FR  Doc.  98-262SO 
Filed  9-28-98;  9:43  am] 
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Proclamation  7127  of  September  25,  1998 
Gold  Star  Mother's  Day,  1998 


By  the  President  of  tfie  United  States  of  America 

A  Proclamation 

Throughout  our  Nation's  history,  brave  Americans  have  put  on  the  uniforms 
of  our  Armed  Services  and  placed  themselves  in  harm's  way  to  preserve 
our  cherished  freedoms  and  advance  the  ideals  of  democracy.  In  the  brutality 
of  war,  many  have  sacrificed  their  lives,  bringing  devastating  pain  and 
grief  to  their  families  and  friends.  No  one  feels  such  a  loss  more  acutely 
than  do  the  mothers  and  fathers  of  these  patriots  who  have  paid  so  dearly 
to  serve  our  country.  To  bear  and  nurture  children,  to  give  them  life  and 
unbounded  love,  to  raise  them  with  care  to  adulthood,  only  to  lose  them 
to  the  fatal  grip  of  war,  brings  an  abiding  sorrow. 

Yet,  with  strength  and  determination,  a  group  of  extraordinary  women  has 
transformed  sorrow  into  service  to  others.  Since  1928,  America's  Gold  Star 
Mothers  have  worked  together  to  serve  their  communities  and  our  Nation. 
They  bring  comfort  and  hope  to  disabled  veterans  and  their  families,  to 
keep  alive  the  memory  of  all  Americans  who  have  paid  the  ultimate  price 
for  our  freedom,  and  to  promote  harmony  among  all  the  peoples  of  the 
world.  Their  quest  for  peace  is  especially  poignant  because  they  know 
better  than  most  the  cruel  costs  of  war.  Every  Gold  Star  Mother  has  faced 
the  inevitable  and  unyielding  truth  that  the  proud  son  or  daughter  who 
marched  off  to  battle  will  never  come  home  to  her  loving  arms.  Bound 
by  sorrow  yet  filled  with  compassion,  America's  Gold  Star  Mothers  are 
a  noble  example  of  love,  dedication,  and  patriotism. 

As  a  Nation,  we  have  a  sacred  duty  to  remember  those  who  have  died 
in  service  to  our  country,  but  we  have  an  important  responsibility  to  the 
living  as  well.  America's  Gold  Star  Mothers  deserve  our  unfailing  gratitude 
and  profound  respect,  not  only  for  their  courage  and  compassion  in  the 
face  of  great  personal  sadness,  but  also  for  their  constant  love  for  our 
country  and  their  fellow  Americans.  That  is  why  the  Congress,  by  Senate 
Joint  Resolution  115  of  June  23,  1936  (49  Stat.  1895),  has  designated  the 
last  Sunday  in  September  as  "Gold  Star  Mother's  Day"  and  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
day. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  27,  1998,  as  Gold  Star  Mother's 
Day.  I  call  on  all  government  officials  to  display  the  United  States  flag 
on  government  buildings  on  this  day.  I  also  urge  the  American  people 
to  display  the  flag  and  to  hold  appropriate  meetings  in  their  homes,  places 
of  worship,  or  other  suitable  places,  as  a  public  expression  of  the  sympathy 
and  the  respect  that  our  Nation  holds  for  its  Gold  Star  Mothers. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
eight,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-third. 


IXTiAAm^am  <Pto^^ 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  29, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricuitural  Martwting 
Service 

Oranges,  grapefmit, 
tangerines,  and  tangelos 
grown  in— 
Florida:  published  9-28-98 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Conservation  farm  option 
program:  published  9-29- 
98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
electric  loans:  general  and 
pre-loan  policies  and 
procedures;  put)llshed  9- 
29-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives- 
Reformulated  and 
conventional  gasoline: 
covered  areas  provision: 
published  9-29-98 
Air  quality  implementation 
plans:  approval  and 
proTTHilgation:  various 
States: 

Califomia;  published  7-31-98 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acrylic  acid,  styrene,  (x- 
methyl  styrene  copolymer, 
ammonium  salt,  etc.): 
published  9-29-98 
Mepiquat  chloride:  published 
9-29-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdministFation 

Animal  drugs,  feeds,  and 
related  products: 
Ketariiine  hydrochloride 

injection:  published  9-29- 

98 
Narasin  and  bacitracin 

methylene  disalicylate  with 


roxarsone:  published  9-29- 
98 
Sponsor  name  and  address 
changes- 
American  Pharmaceutical 
Partners,  Inc.:  published 
9-29-98 
Streptomycin  oral  solution; 
published  9-29-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours: 
establishment,  etc.; 
published  9-29-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arxl 
abandoned  mine  iarxl 
reclamation  plan 
submissions: 

Indtona:  published  9-29-d8 
Ohio:  published  9-29-98 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

CredH  unions: 
Member  business  loans  and 
appraisals:  published  9- 
29-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlcultural  IMartotiitg 
Service 

Dairy  promotion  and  research 
order,  comments  due  t>y  10- 
5-98:  published  9-21-98 

Nectarines  and  peaches 


grown 

Califomia:  comments  due  t>y 

10-7-98:  published  9-22- 

98 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 
Florida:  comments  due  by 

10^98:  published  9-28- 

98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Harry  S  Truman  Animal 
Inrport  Center;  closure; 
comments  due  by  10-9- 
98;  published  8-10-98 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics: 
Shipper's  export  declaration; 
exjsorters'  arxl  forwarding 


agents'  responsibilities  for 
prowing  and  reporting 
information,  etc.; 
clarification;  corrtments 
due  by  10-5-98;  published 
8-8-98 

COMMERCE  DEPARTMENT 

National  Oceanic  aitd 
AtnrKwpheric  Adminlstrstion 

Fishery  conservation  and 
management 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 

Groundfish  otjserver 
program;  comments  due 
by  10^98:  published 
9-8-98 
Western  Alaska 
corrvnunity  development 
quota  program: 
comments  due  t)y  10-5- 
98;  published  8-5-98 
Ktortheastem  United  States 
fisheries — 

Scallop;  comments  due  by 
10-9-98:  published  9-9- 
98 
Marine  mammals: 
Incidental  taking — 
North  AtianiK  Energy 
Service  Corp.;  power 
plant  operations;  harbor 
seals;  commerUs  due 
by  10-9-98:  published 
8-25-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  arxj  options 

transactions: 

Foreign  boards  of  trade; 
computer  termirtals 
placement  in  United 
States;  concept  release; 
comments  due  by  10-7- 
98:  published  9-24-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

lnvestigatk>ns: 
Complaint  procedures; 
comments  due  t>y  10-5- 
98:  published  8-6-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Ferroalk)ys  production; 
comments  due  by  10-5- 
98:  published  8-4-98 
Air  programs: 
Ambient  air  quality 
standards,  national- 
Regional  haze  standards 
for  class  I  Federal 
areas  (large  national 
parks  arxl  wiklemess 
areas);  visi)ility 
protection  program;  data 
availability:  comments 


due  by  10-5-98; 
published  9-3-98 
Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 

Virginia;  comments  due  by 
10-8-98;  published  9-8-98 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Califomia:  comments  due  by 
10-5-98;  published  9-3-98 
Illinois:  comments  due  by 

10-8-98;  published  9-8-98 
Kentucky;  commerrts  due  by 
10-5-98:  published  9-3-98 
Louisiana:  comments  due  t>y 
10-8-98:  published  9-8-98 
Maryland;  comments  due  by 
10-5-98;  published  9-4-98 
Armed  Forces  vessels; 
uniform  natk>nal  discharge 
standards;  comments  due 
by  10-9-98;  published  8-25- 
98 
Pesticides;  toterances  in  food, 
animal  feeds,  and  raw 
agricutturai  convnodtties: 
Flulolanil;  comments  due  by 
10-6-98:  published  8-7-98 
Toxic  sutjstances: 
SignificanI  new  uses- 
Phenol,  2.4-dimethyl-6H(1- 
methylpentadecyl),  etc.; 
comments  due  by  10-9- 
98:  published  9-9-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  stations;  table  of 
assignments: 
North  Carolina:  comments 

due  by  10-5-98;  published 

8-20-98 
Washington;  comments  due 

by  10-5-98;  published  8- 

20-98 
Wyoming;  comments  due  by 

10-5-98;  published  8-20- 

98 

GOVERNMENT  ETHICS 
OFFICE 

Standards  of  ettiKal  conduct 
for  executive  branch 
emptoyees;  comments  due 
by  10-5-96:  published  84- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  cortsumption: 
Food  lat)eling— 

Health  claims  (9 
documents):  comment 
period  reopening; 
comments  due  by  10-8- 
98:  published  9-10-98 


VI 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 
Personal  ResponsibHrty  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  implementation- 
Unemployed  parent; 
definition  revision; 
comments  due  by  10-6- 
98;  published  &-7-98 
INTERIOR  DEPARTMENT 
Fish  and  WlldIHe  Service 
Endangered  and  threatened 
species: 

Bull  trout;  Coastal-Puget 
Sound,  Jarbridge  River, 
and  St.  Mary-Belly  River 
populations;  comments 
due  by  10-8-98;  published 
6-10-J98 
Keek's  checker-malk)w; 
comments  due  by  10-5- 
98;  published  8-19-98 
JUSTICE  DEPARTMENT 
Inwnlgration  and 
Naturalization  Service 
Immigration: 
Aliens — 
Publk:  benefits;  eligibility 
verification;  comments 
due  by  10-5-98; 
published  8-4-98 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Underground  coal  mines — 
Diesel  particulate  matter 
exposure  of  miners; 
comments  due  by  10-9- 
98;  published  8-5-98 

NATIONAL  AERONAUTICS 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servic* 

7  CFR  Parts  56  and  70 
[DoclwtNo.PY-08-002] 

Egg,  Poultry,  and  Rabbit  Grading 
Increasa  in  Fees  and  Charges 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  increasing  the  fees  and 
charges  for  Federal  voluntary  egg, 
poultry,  and  rabbit  grading.  These  fees 
and  charges  are  increased  to  cover  the 
increase  in  salaries  of  Federal 
employees,  salary  increases  of  State 
employees  cooperatively  utilized  in 
administering  the  programs,  fmd  other 
increased  Agency  costs. 
EFFECTIVE  DATE:  October  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  C.  Bailey,  Chief, 
Standardization  Branch,  (202)  720- 
3506. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture  (Department) 
is  issuing  this  rule  in  conformance  with 
Executive  Order  12866.  This  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 


the  AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

There  are  about  400  users  of  Poultry 
Programs'  grading  services.  Many  of 
these  users  are  small  entities  imder  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.601).  This  rule  raises  the  fees 
charged  to  all  businesses  for  voluntary 
grading  services  for  eggs,  poultry,  and 
rabbits.  The  AMS  estimates  that  overall 
this  rule  will  yield  an  additional  $1.5 
miUion  during  FY  1999.  The  hourly 
resident  rate  for  grading  services  will 
increase  by  approximately  4.1  percent 
while  the  hourly  nonresident  rate  for 
grading  service  will  increase  by 
approximately  15  percent.  The  costs  to 
entities  will  be  proportional  to  their  use 
of  service,  so  that  costs  are  shared 
equitably  by  all  users.  Furthermore, 
entities  are  under  no  obUgation  to  use 
grading  services  as  authorized  under  the 
Agricultural  Marketing  Act  of  1946. 

The  AMS  regularly  reviews  its  user 
fee  financed  programs  to  determine  if 
the  fees  are  adequate.  The  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs  while 
maintaining  an  adequate  reserve  balance 
(four  months  of  costs)  as  called  for  by 
Agency  poUcy  (AMS  Directive  408.1). 
The  Agency  has  engaged  in  streamlining 
efforts  to  reduce  costs  including  staff 
and  space  reductions  or  closing  of  field 
offices.  However,  overall,  costs  are 
increasing  despite  these  efforts. 

Without  a  fee  increase,  revenue 
projections  for  FY  1999  would  be  $19.8 
million,  with  costs  projected  at  $22.3 
million.  The  shortfall,  if  allowed  to 
continue,  would  translate  into  an 
approximate  3.8  month  operating 
reserve  at  the  end  of  FY  1999  or  $7.1 
milUon,  which  is  less  than  Agency 
puhcy  requires.  With  the  fee  increase, 
FY  1999  revenue  is  projected  to  be  $21.3 
million  and  costs  are  projected  at  $22.3 
million.  Trust  fund  balances  would  be 
$8.5  million  or  4.3  months. 

The  AMS  has  certified  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  nimifaier  of  small  entities,  as 
defined  in  the  RFA  (5  U.S.C.  601). 

The  information  collection 
requirements  that  appear  in  the  sections 
to  be  amended  by  this  rule  have  been 
previously  approved  by  OMB  and 
assigned  OMB  Control  Numbers  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  as  follows:  §  56.52(a)(4)— 


No.  0581-0128;  and  §  70.77(a)(4>-44o. 
0581-0127. 

Background 

The  Agricultural  Marketing  Act 
(AMA)  of  1946  authorizes  official 
grading  and  certification  on  a  user-fee 
basis  of  eggs,  poultry,  and  rabbits.  The 
AMA  provides  that  reasonable  fees  be^ 
collected  from  users  of  the  program 
services  to  cover,  as  nearly  as 
practicable,  the  costs  of  services 
rendered.  AMS  regularly  reviews  these 
programs  to  determine  if  fees  are 
adequate  and  if  costs  are  reasonable. 
This  rule  will  amend  the  schedide  for 
fees  and  charges  for  grading  services 
rendered  to  the  egg,  poultry,  and  rabbit 
industries  to  reflect  the  costs  currently 
associated  with  the  program. 

Several  streamlining  actions  to  be 
completed^  FY  1998  will  residt  in  cost 
savings.  They  include  staff  and  space 
reductions  or  closing  of  field  offices. 
However,  overall,  costs  are  increasing 
despite  these  efforts. 

Employee  salaries  and  benefits 
account  for  approximately  82  percent  of 
the  total  operating  budget.  A  general 
and  locality  salary  increase  for  Federal 
employees,  ranging  from  2.57  to  6.52 
percent,  depending  on  locaUty,  became 
effiective  in  January  1998  and  has 
materially  affiscted  program  costs. 
Another  general  and  locality  salary 
increase  estimated  at  3.0  percent  is 
expected  in  January  1999.  Also.  fit}m 
October  1997  through  September  1999, 
salaries  and  fringe  benefits  of  federally 
licensed  State  employees  will  have 
increased  by  about  6  percent  As  a 
result,  the  hourly  resident  rate  for 
grading  services  will  increase  by 
approximately  4.1  percent,  llie  hourly 
resident  rate  covers  graders'  salaries, 
fringe  benefits,  and  related  costs. 
•  Another  factor  affecting  the  current 
fee  structure  is  the  increased  demand 
for  grading  services  on  a  fee  basis. 
Resident  grading  service  is  provided  by 
a  grader  with  a  regular  tour  of  duty  in 
a  plant,  while  fee  grading  service  is 
provided  by  a  grader  on  an  intermittent, 
as-needed  basis.  Historically,  the 
majority  of  shell  egg  and  poultry  grading 
has  been  done  on  a  resident  basis 
according  to  the  official  U.S.  quality 
grade  standards.  In  recent  years, 
however,  there  has  been  an  increase  in 
the  volume  of  shell  eggs  and  poultry 
being  traded  according  to  product- 
specific  purchase  requirements  where 
USDA  certification  is  required,  and  this 
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work  is  done  predominantly  on  a  fee 
basis.  Fee  services  for  many  plants 
require  more  supervisory  time  and 
travel  to  staff,  train,  and  supervise 
graders.  As  a  result,  a  greater  proportion 
of  overhead  costs  for  supervision  and 
support  sta^  must  be  charged  to  fee 
services.  Rates  to  cover  these  costs  were 
only  minimally  raised  in  years  prior  to 
the  last  fee  increase  effective  May  1, 
1997.  Current  analysis  shows  that  these 
rates  need  to  be  increased  an  additional 
15  percent  to  totally  support  their  fair 
share  of  the  program's  overhead  costs. 

Additionally,  rates  for  appeal  grading 
and  review  of  a  grader's  decision  are 


only  occasionally  used,  currently 
accounting  for  less  than  $5,000  revenue 
annually.  A  separate  rate  for  this  service 
would  be  discontinued  and  these 
services  would  be  charged  using  fee 
service  rates  for  the  time  required  to 
perform  such  service.  This  amendment 
would  simplify  the  rate  structure  and 
any  change  in  revenue  would  be 
negUgible. 

A  recent  review  of  the  current  fee 
schedule,  effective  May  1, 1997, 
revealed  that  anticipated  revenue  will 
not  adequately  cover  increasing  program 
costs.  Without  a  fee  increase,  projected 
FY  1999  revenues  for  grading  services 


are  $19.8  million,  with  costs  projected 
at  $22.3  million,  and  trust  fund  balances 
would  be  $7.1  million,  below 
appropriate  levels.  With  a  fee  increase, 
projected  FY  1999  revenues  would  be 
$21.3  million  and  costs  are  projected  at 
$22.3  million.  Trust  fund  balances 
would  be  $8.5  million  or  4.3  months  of 
operating  costs. 

The  following  table  compares  current 
fees  and  charges  with  proposed  fees  and 
charges  for  egg,  poultry,  and  rabbit 
grading  as  foimd  in  7  CFR  Parts  56  and 
70: 


Service 


Resident  Service: 

Inauguration  of  service  

Hourly  charges 

Regular  hours 

Administrative  charges — Poultry  grading 

Per  pound  of  poultry 

Minimum  per  month . ...... . 

Maximum  per  month 

Administrative  charges — Shell  egg  grading 

Per  30-dozen  case  of  stiell  eggs 

Minimum  per  month 

Maximum  per  month , 

Administrative  charges — Rabbit  grading 

Based  on  25%  of  grader's  salary,  Minimum  per  nrK>nth 
Nonresident  Service:  ^ 
Hourty  charges 

Regular  hours , 

Administrative  charges 

Based  on  25%  of  grader's  salary.  Minimum  per  month  . 
Fee  and  Appeal  Service: 
Hourty  ctiarges 

Regular  hours 

Weekervj  and  holiday  hours 


Current 


Proposed 


310 

310 

26.56 

27.64 

.00033 
225 
2,250 

.00034 
225 
2,500 

.038 
225 
2,250 

.040 
225 
2,500 

225 

?50 

26.56 

27.64 

225 

250 

38.96 
43.24 

44.80 
51.60 

*  For  poultry  arx)  shell  egg  grading. 


Comments 

Based  on  an  analysis  of  costs  to 
provide  these  services,  a  proposed  rule 
to  increase  the  fees  for  these  services 
was  published  in  the  Federal  Register 
(63  FR  31362)  on  June  9, 1998. 
Comments  on  the  proposed  rule  were 
solicited  firom  interested  parties  until 
August  10, 1998. 

During  the  60-day  comment  period, 
the  Agency  received  two  comments,  one 
from  a  State  commissioner  of  agriculture 
and  one  bom  a  poultry  processor.  Both 
were  in  opposition  to  the  proposal, 
expressing  a  general  concern  about  the 
cost  of  the  grading  program  in  light  of 
financial  difficulties  faced  by  the 
industry. 

The  State  commissioner  of  agriculture 
went  on  to  suggest  that  the  Agency  give 
each  State  more  supervisory  grading 
authority  and  decrease  the  niunber  of 
federal  supervisors.  The  commissioner 
also  suggested  that  the  Agency  promote 
greater  consumer  demand  for  graded 


product  as  an  incentive  for  industry's 
continued  use  of  grading  services. 

A  cornerstone  of  the  grading  program 
is  the  uniform  interpretation  and 
application  of  the  official  USDA  grade 
standards  and  grades  nationwide.  This 
uniformity  enables  buyers  and  sellers  to 
trade  graded  products  sight-imseen  in 
domestic  and  international  marketing 
channels  with  confidence.  The  current 
supervisory  network  starts  at 
headquarters  and  reaches  through 
regional  and  Federal-State  offices  to  the 
individual  graders.  State  supervisors  are 
used  in  conjunction  with,  but  not  in  lieu 
of  Federal  supervisors.  The  Federal 
supervisory  chain  ensures  that  the 
training  of  both  Federal  and  State 
graders  and  their  application  of  grade 
standards  and  grades  is  impartial  and 
consistent  nationwide.  Delegating 
Federal  supervisory  functions  to  State 
employees  would  weaken  existing 
supervisory  accountability  and  program 
uniformity,  which  over  time  would 


likely  erode  user  confidence  in  the 
programs. 

The  issue  of  explaining  the  value  of 
grading  to  consiuners  has  been  raised 
over  the  years  by  the  Agency  and  by 
members  of  the  food  industry.  In  1996, 
the  Agency  conducted  focus  groups  to 
better  understand  the  issue.  Using  the 
focus  group  findings,  the  Agency 
developed  new  educational  materials 
and  strategies  targeted  at  consumers  and 
volume  buyers.  Although  these  efforts 
are  expected  to  provide  long-term 
benefits  to  users  of  the  grading 
programs,  they  do  not  provide  an 
alternative  to  a  fee  increase. 

Although  the  Agency  seeks  to 
minimize  or  negate  any  fee  increases  for 
the  poultry,  rabbit,  and  egg  grading 
programs,  it  must  also  operate  these 
programs  on  a  soimd  financial  basis. 
Accordingly,  the  Agency  is 
implementing  the  proposed  increases  to 
ensiu«  the  financial  stabiUty  of  these 
grading  programs. 
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During  the  review  of  the  comments 
and  proposal,  one  error  was  discovered. 
In  the  proposed  rule,  §  70.72  refers  to  a 
fee  for  laboratory  analysis  that  is  no 
longer  performed  by  this  program. 
References  to  this  service  were  deleted 
from  §  70.72  in  April  1997,  but  were 
inadvertently  reinserted  into  the 
proposed  rule.  Therefore,  the  text  of  the 
final  rule  has  been  corrected  by 
removing  the  phrase  "laboratory 
analysis,"  each  time  it  appears  in  the 
heading  and  regulatory  text  of  §  70.72  of 
the  proposed  rule. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
and  determined  that  good  caiise  exists 
for  not  postponing  the  effective  date  of 
the  action  until  30  days  after 
publication  in  the  Federal  Register, 
because  the  proposed  fees  need  to  be 
implemented  on  an  expedited  basis  in 
order  to  avoid  financial  losses  in  the 
grading  program  this  fiscal  year.  Also, 
the  effective  date  of  the  fee  increase  will 
be  set  to  coincide  with  the  next  billing 
cycle. 

List  of  Subjects 

7  CFR  Part  56 

Eggs  and  egg  products,  Food  grades 
and  standards,  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  70 

Food  grades  and  standards,  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits  and  rabbit  products,  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble. 
Title  7,  Code  of  Federal  RegiUations. 
parts  56  and  70  are  amended  as  follows: 

PAFTT  56— GRADING  OF  SHELL  EGGS 

1.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  Section  56.46  is  revised  to  read  as 
follows: 

§56.46    On  8  fee  basis. 

(a)  Unless  otherwise  provided  in  this 
part,  the  fees  to  be  charged  and 
collected  for  any  service  performed,  in 
accordance  with  this  part,  on  a  fee  basis 
shall  be  based  on  the  applicable  rates 
specified  in  this  section. 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$44.80  and  shall  include  the  time 
actually  required  to  perform  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Simdays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $51.60 


per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

3.  Section  56.47  is  revised  to  read  as 
follows: 

§56.47    Fees  for  appeal  grading  or  raviaw 
of  a  grader's  decision. 

The  cost  of  an  appeal  grading  or 
review  of  a  grader's  decision  shall  be 
borne  by  the  appellant  on  a  fee  basis  at 
rates  set  forth  in  §  56.46,  plus  any  travel 
and  additional  expenses.  If  the  appeal 
grading  or  review  of  a  grader's  decision 
discloses  that  a  material  error  was  made 
in  the  original  determination,  no  fee  or 
expenses  will  be  charged. 

4.  In  §  56.52,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  56.52    Continuous  grading  performed  on 
resident  tMsls. 

•  •        *        •        • 

(a)  *  •  * 

(4)  An  administrative  service  charge 
based  upon  the  aggregate  number  of  30- 
dozen  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied 
by  $0,040.  except  that  the  minimum 
charge  per  billing  period  shall  be  $225 
and  the  maximum  charge  shall  be 
$2,500.  The  minimiun  charge  also 
applies  where  an  approved  application 
is  in  effect  and  no  product  is  handled. 

•  •        *        •        * 

5.  In  §  56.54.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  56.54    Charges  for  continuous  grading 
performed  on  a  nonresident  tMsis. 

•  •        *        •        • 

(a)  *  *  * 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salary  costs.  A  minimum  charge  of  $250 
will  be  made  each  billing  period.  The 
minimum  charge  also  appUes  where  an 
approved  appfication  is  in  effect  and  no 
product  is  handled. 


PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS 

6.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

7.  Section  70.71  is  revised  to  read  as 
follows: 

§70.71    Onafeebaais. 

(a)  Unless  otherwise  provided  in  this 
part,  the  fees  to  be  charged  and 
collected  for  any  service  performed,  in 
accordance  with  this  part,  on  a  fee  basis 
shall  be  based  on  the  applicable  rates 
specified  in  this  section. 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 


such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-to-cook  poultry,  ready-to-cook 
rabbits,  or  specified  poultry  food 
products  are  involved.  The  hourly 
charge  shall  be  $44.80  and  shall  include 
the  time  actually  required  to  perform 
the  work,  waiting  time,  travel  time,  and 
any  clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays.  Sundays,  or  legal  hohdays 
shall  be  charged  for  at  the  rate  of  $51.60 
per  hoiu.  Information  on  legal  holidays 
is  available  bom  the  Supervisor. 

8.  Section  70.72  is  revised  to  read  as 
follows: 

§  7a72    Fees  for  appeal  grading,  or 
examination  or  review  of  a  grader'a 


The  costs  of  an  appeal  grading,  or 
examination  or  review  of  a  grader's 
decision,  will  be  borne  by  the  appellant 
on  a  fee  basis  at  rates  set  forth  in 
§  70.71,  plus  any  travel  and  additional 
expenses.  K  the  appeal  grading,  or 
examination  or  review  of  a  grader's 
decision  discloses  that  a  material  error 
was  made  in  the  original  determination, 
no  fee  or  expenses  will  be  charged. 

9.  In  §  70.76,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§7a76    Charges  for  continuous  poultry 
grading  performed  on  a  nonresident  baais. 

*  •        *        •        * 

(a)*  *  • 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salary  costs.  A  minimum  diarge  of  $250 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  appUcation  is  in  effect  and  no 
product  is  handled. 

*  •        •        *        * 

10.  In  §  70.77,  paragraphs  (a)(4)  and 
(a)(5)  are  revised  to  read  as  follows: 

§  70.77    Ctiarges  for  continuous  poultry  or 
rabbit  grading  performed  on  a  resident 
basis. 

*  *        •        •        • 

(a)«  •  • 

(4)  For  poultry  grading:  An 
administrative  service  charge  based 
upon  the  aggregate  weight  of  the  total 
voliune  of  all  live  and  ready-to-cook 
poultry  handled  in  the  plant  per  billing 
period  computed  in  accordance  with  the 
following:  "Total  poimds  per  billing 
period  multiplied  by  $0.00034,  except 
that  the  minimum  diarge  per  billing 
period  shall  be  $225  and  the  maximum 
charge  shall  be  $2,500.  The  minimum 
charge  also  applies  where  an  approved 
application  is  in  effect  and  no  product 
is  handled. 

(5)  For  rabbit  grading:  An 
administrative  service  charge  equal  to 


52134     Federal  Register /Vol.  63,  No.  189 /Wednesday,  September  30.  1998 /Rules  and  Regulations 


25  percent  of  the  grader's  total  salary 
costs.  A  minimum  charge  of  $250  will 
be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  appUcation  is  in  effect  and  no 
product  is  handled. 
•        •        •        •        • 

Dated:  September  25, 1998. 
ThomM  O'Brien, 

Acting  Administxator,  Agricultural  Marketing 
Service. 

[FR  Doc.  9a-26222  Filed  9-29-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart457 
RiN0663-AA85 

Peanut  Crop  Insurance  Regulations; 
and  Common  Crop  Insurance 
Regulations,  Peanut  Crop  Insurance 
Provisions;  Conrection 

agency:  Federal  Crop  Insuraitbe 

Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

SUMMMRY:  The  document  contains  a 
correction  to  the  final  regulation  which 
was  published  Tuesday,  June  9, 1998 
(63  FR  31331-31337).  The  regulation 
pertains  to  the  insurance  of  peanuts. 
EFFECTIVE  DATE:  September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson,  Insiu'ance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Hohnes  Road.  Kansas  City.  MO  64131. 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction  was  intended  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  include  the 
peanut  crop  insurance  regulations  with 
the  Common  Crop  Insiuance  Policy  for 
ease  of  use  and  consistency  of  terms. 

Need  For  Correction 

As  pubhshed,  the  final  regulation 
contained  errors  which  may  prove  to  be 
misleading  and  need  to  be  clarified. 
Segregation  I  peanuts  should  not  have 
been  included  in  the  definition  of 
"average  price  per  pound"  in  section  1 
of  the  peanut  crop  insurance  provisions. 
Removal  of  Segregation  I  peanuts  from 
this  definition  will  keep  quality 
adjustment  for  peanuts  under  section 
14(f)  consistent  with  previous  crop 
years.  In  section  5  of  the  crop 


•provisions,  the  spelling  of  "Mullen" 
County  is  being  corrected  to 
"McMullen". 

Correction  of  Publication 

Accordingly,  the  publication  on  June 
9, 1998,  of  the  final  regulation  at  63  FR 
31331-31337  is  corrected  as  follows: 

PART  457— [CORRECTED] 

§457.134    [Correctad] 

On  page  31335,  in  the  third  colunm, 
in  §  457.134,  section  1,  definition  of 
"average  price  per  pound",  paragraph 
(2)  is  corrected  to  read:  "(2)  The  hi^est 
non-quota  price  election  contained  in 
the  Special  Provisions  for  all 
Segregation  n  and  ID  peanuts  not 
eligible  to  be  valued  as  quota  peanuts." 

On  page  31336,  in  the  last  column,  in 
§  457.134,  section  5.  the  county  name  of 
"Mullen"  in  the  table  is  corrected  to 
read:  "McMullen." 

Signed  in  Washington,  D.C,  on  September 
24, 1998. 

Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  98-26095  Filed  9-29-98;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8CFRPart240 

[EOIR  No.  1241;  AG  OrdM-  No.  2182-M] 

RIN  1125-nAA25 

Suspension  of  Deportation  and 
Cancellation  of  Removal 

AGENCY:  Executive  Office  for 
Immigration  Review,  and  Immigration 
and  NatiuaUzation  Service,  Department 
of  Justice. 
ACTION:  Interim  rule. 

SUMMARY:  This  rule  amends  the 
regulations  of  the  Executive  Office  for 
Immigration  Review  (EOIR)  and  the 
Immigration  and  Natiualization  Service 
(Service)  by  eliminating  the  conditional 
grant  process  at  8  CFR  240.21,  and 
establishing  a  permanent  procedure  for 
processing  suspension  of  deportation 
and  cancellation  of  removal  cases.  This 
rule  is  necessary  to  implement  the 
numerical  limitation  on  suspension  of 
deportation  and  cancellation  of  removal 
and  adjustment  of  status  imposed  by  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA)  and  the  Nicaraguan  Adjustment 
and  Central  American  Relief  Act  of  1997 
(NACARA). 


DATES:  Effective  Date:  This  interim  rule 
is  efiiBctive  September  30, 1998. 

Comment  Date:  Written  comments 
must  be  submitted  on  or  before 
November  30, 1998. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  Margaret  M. 
Philbin,  General  Counsel,  Executive 
Office  for  Immigration  Review,  Suite 
2400. 5107  Leesburg  Pike.  Falls  Church, 
Virginia  22041. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  relating  to  the  Executive  Office 
for  Immigration  Review— Margaret  M. 
Philbin.  General  Counsel.  Executive 
Office  for  Immigration  Review,  Suite 
2400,  5107  Leesburg  Pike,  Falls  Church, 
Virginia  22041,  telephone  (703)  305- 
0470.  For  matters  relating  to  the 
Immigration  and  NatiuaUzation 
Service-^4arguerite  N.  Przybylski, 
Associate  General  Counsel,  Immigration 
and  Natiuralization  Service,  425  I  Street, 
NW,  Washington,  D.C  20536,  telephone 
(202) 514-2895. 

SUPPI^MENTARY  INFORMATION:  This 
interim  rule  amends  8  CFR  part  240  by 
eliminating  the  interim  rule  in  section 
240.21  and  creating  a  new  section 
240.21. 

Background 

On  September  30, 1996.  Congress 
enacted  the  Illegal  Immigration  Reform 
and  Inunigrant  Responsibility  Act  of 
1996,  Public  Law  104-208  (IIRIRA). 
Under  section  304(a)(3)  of  IIRIRA,  the 
Attorney  General  may  not  cancel  the   . 
removal  and  adjust  the  status  under 
section  240A(b)  of  the  Immigration  and 
Nationality  Act  (IN A),  nor  suspend  the 
deportation  and  adjust  the  status  under 
section  244(a)  of  the  INA  (as  in  effect 
before  April  1, 1997)  of  a  total  of  more 
than  4,000  aliens  in  any  fiscal  year. 
Section  309(c)(7)  of  IIRIRA  provides  that 
this  numerical  limitation  applies 
regardless  of  when  an  alien  has  applied 
for  the  relief,  even  if  before  the  date  of 
nRIRA's  enactment  on  September  30, 
1996. 

By  mid-February  1997.  EOIR  had 
determined  it  had  essentially  reached 
the  fiscal  year  1997  numerical  limitation 
on  suspension  of  deportation  grants.  On 
February  13, 1997,  the  Board  of 
Immigration  Appeals  (Board)  issued  a 
directive  to  defer  the  adjudication  of 
grants  of  suspension  of  deportation  until 
further  notice.  The  Inunigration  Coiuts 
received  a  directive  to  reserve  decision 
in  suspension  of  deportation  cases  that 
they  intended  to  grant.  The  instructions 
were  intended  to  be  a  temporary 
measure  to  give  the  Department  time  to 
consider  how  best  to  implement  the 
statutory  cap. 
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On  October  3, 1997,  the  Department 
issued  an  interim  rule  that  was 
published  in  the  Federal  Register  at  62 
FR  51760-51762.  This  rule  added  8  CFR 
240.21  to  the  regulations.  The  rule 
required  immigration  judges  and  the 
Board  to  grant  only  on  a  conditional 
basis  those  applications  for  suspension 
of  deportation  or  cancellation  of 
removal  that  meet  the  statutory 
requirements  and  warrant  a  favorable 
exercise  of  discretion.  See  8  CFR 
240.21(a)  (in  effect  prior  to  pubUcation 
of  this  rule).  On  October  15, 1997,  EOIR 
instructed  immigration  judges  to  begin 
issuing  conditional  grants  of  suspension 
of  deportation  or  cancellation  of 
removal  on  decisions  reserved  in 
accordance  with  the  February  13, 1997 
directive  from  the  Chief  Immigration 
Judge. 

On  November  19, 1997,  the  President 
signed  into  law  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  (NACARA),  which  modified 
the  statutory  provisions  on  the 
suspension  of  deportation  and 
cancellation  of  removal  cap.  Section  204 
of  NACARA  amended  section  240A(e) 
of  the  DMA.  It  reaf&rmed  the  existence  of 
the  4,000  annual  cap,  but  made 
exemptions  for  certain  aliens — ^those 
certain  nationals  of  Guatemala,  El 
Salvador,  and  former  Soviet  bloc 
countries  as  described  in  section 
203(a)(1)  of  NACARA,  and  those  in 
deportation  proceedings  prior  to  April 
1, 1997,  who  apply  for  suspension  of 
deportation  pursuant  to  section 
244(a)(3)  of  the  INA  (as  in  effect  prior 
to  April  1, 1997).  It  also  created  a  one- 
time provision  for  fiscal  year  1998 
which  added  to  the  statutory  amount  of 
4,000  another  4,000  grants,  less  the 
niunber  of  suspensions  and 
cancellations  that  were  granted  in  fiscal 
year  1997  after  April  1, 1997.  No 
cancellation  of  removal  or  suspension  of 
deportation  applications  were  granted 
in  fiscal  year  1997  after  April  1, 1997. 
Therefore,  all  4,000  grants  can  be  added 
to  the  4,000  allotment,  for  a  total  of 
8,000  grants  for  fiscal  year  1998. 

The  Department  has  determined  that 
the  implementation  of  the  numerical 
cap  on  grants  of  suspension  of 
deportation  and  cancellation  of  removal 
requires  resolution  of  three  issues.  The 
first  issue  concerns  how  best  to  convert 
8,000  conditional  grants  to  grants  before 
the  end  of  fiscal  year  1998,  in  a  way  that 
does  not  contravene  section  240A(e)  of 
the  INA.  The  second  issue  is  how  to 
ensure  that  all  those  who  received  a 
conditional  grant  of  suspension  of 
deportation  or  cancellation  of  removal 
which  could  not  be  granted  in  fiscal 
year  1998,  have  an  opportimity  to 
receive  a  grant  of  relief.  The  third  issue 


is  how  to  establish  a  procedure  for 
futm«  implementation  of  the  cap. 

ConverBion  of  8,000  Conditioiiml  Grants 
for  Fiscal  Year  1998 

Because  of  the  statutory  language,  it  is 
necessary  to  devise  a  procedure  that 
will  convert  up  to  8,000  conditional 
grants  to  grants  before  the  end  of  fiscal 
year  1998.  The  statute  states  that  "(t]he 
Attorney  General  may  not  cancel  the 
removal  and  adjust  the  status  under  this 
section,  nor  suspend  the  deportation 
and  adjust  the  status  under  section 
244(a)  (as  in  efiiect  before  the  enactment 
of  [IIRIRA]),  of  a  total  of  more  than 
4,000  aliens  in  any  fiscal  year."  INA 
§  240A(e).  The  phrase  "in  any  fiscal 
year"  has  been  interpreted  to  mean  that 
those  eligible  aliens  must  be  granted 
relief  of  suspension  of  deportation  or 
cancellation  of  removal  during  the  fiscal 
year  in  which  they  are  given  a  grant 
under  the  cap.  To  implement  the  8,000 
cap  for  fiscal  year  1998,  the  Department 
has  determined  that  the  first  8,000 
conditional  grants  (not  including 
Nicaraguan  and  Cuban  nationals  with 
conditional  grants)  that  were  made  since 
October  1997  shall  be  converted  to 
grants  of  suspension  of  deportation  or 
cancellation  of  removal  in  order  of  the 
date  the  conditional  grant  was  issued  by 
the  Immigration  Court  or  the  Board, 
unless  the  immigration  judge's  decision 
is  on  appeal  at  the  Board,  or  either  party 
has  reserved  appeal  of  an  immigration 
judge's  decision  and  the  time  for  appeal 
has  not  run  out.  Before  the  end  of  fiscal 
year  1998,  EOIR  will  remove  the 
condition  and  grant  suspension  of 
deportation  or  cancellation  of  removal 
and  adjustment  of  status.  Conversion 
from  a  conditional  grant  to  a  grant  is  not 
an  appealable  action.  Piu^uant  to  the 
interim  regulation  providing  for 
conditional  grants  at  62  FR  51760  (Oct. 
3, 1997),  the  right  of  appeal  attaches  at 
the  time  of  entry  of  the  conditional 
grant. 

Because  this  converaion  will  take 
place  in  a  short  period  of  time  and  will 
not  involve  review  of  the  merits  of  the 
cases,  this  rule  permits  the  Service  to 
file  a  motion  to  reopen  within  90  days 
after  an  alien  is  issued  a  grant  of 
suspension  of  deportation  or 
cancellation  of  removal.  This  rule 
provides  that  such  motions  to  reopen 
are  only  permitted  if,  while  the 
applicant  was  a  conditional  grantee,  he 
or  she  committed  an  act  that  would 
have  rendered  him  or  her  statutorily 
ineligible  for  such  relief.  Motions  to 
reopen  based  upon  evidence  that  might 
affect  a  discretionary  finding  are  not 
authorized  by  this  rule. 


Ability  To  Travel  for  Aliens  With 
Conditional  Grants 

The  Service  has  received  several 
inquiries  concerning  the  effect  of  travel 
on  an  alien's  conditional  grant.  This 
interim  rule,  promulgated  by  the 
Attorney  General,  provides  a  definitive 
answer  to  this  recurring  question.  As  a 
result  of  delays  associated  with 
implementation  of  the  statutory  cap 
provision,  a  significant  period  of  time 
may  have  elapsed  before  an  alien's 
conditional  grant  is  converted  to  a  grant 
of  suspension  of  deportation  or 
cancellation  of  removal.  Some  aliens 
with  conditional  grants  will  have  had  or 
Mrill  have  legitimate  needs  to  travel. 
Because  sudi  aliens  are  determined  at 
the  time  of  the  conditional  grant  to  be 
statutorily  eligible  to  receive  suspension 
of  deportation  or  cancellation  of 
removal  and  to  warrant  a  grant  on  the 
basis  of  discretion,  it  is  likely  that  they 
mil  be  able  to  remain  permanently  in 
the  United  States  as  lawful  permanent 
residents  once  their  conditional  grants 
are  converted  to  grants.  Therefore,  the 
Attorney  General  finds  it  reasonable  to 
permit  conditional  grantees  to  return  to 
the  United  States  after  a  temporary 
absence  abroad  without  losing  their 
conditional  grant  by  virtue  of  their 
departure. 

This  interim  rule  provides  that  those 
aliens  with  conditional  grants  of 
suspension  of  deportation  or 
cancellation  of  removal  who,  before 
publication  of  this  interim  rule, 
temporarily  traveled  abroad  or  who  are 
abroad  and  have  not  returned,  shall  not 
lose  their  conditional  grants  as  a  result 
of  their  departure.  The  Attorney  General 
recognizes  the  unique  nature  of  the 
conditional  grant  and.  since  it  is  likely 
that  many  of  these  conditional  grantees 
would  not  have  imderstood  the 
consequences  of  departing  the  United 
States  without  advance  parole,  finds  it 
reasonable  to  grant  this  one-time  waiver. 
However,  upon  publication  of  this  rule 
in  the  Federal  RJegister,  an  alien  with  a 
conditicmal  grant  must  first  obtain  a 
grant  of  advance  parole  from  the  District 
Director  before  he  or  she  leaves  the 
United  States.  This  requirement  allows 
the  Service  to  verify  the  alien's  claims 
about  the  purpose  of  his  or  her  travel 
and  the  duration  of  his  or  her  absence, 
in  order  to  aid  in  its  determination  of 
whether  to  grant  or  deny  advance 
parole. 

Eliminate  the  Conditional  Grant 
Process 

In  the  interim  rule  pubfished  on 
October  3, 1997,  which  established  a 
procedure  for  processing  suspension  of 
deportation  and  cancellation  of  removal 
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applications,  the  IDepartment  made  clear 
in  the  supplementary  language  that 
"[t]his  rule  is  a  transitional  measiue  in 
that  conditional  grants  of  suspension  of 
deportation  and  cancellation  of  removal 
will  be  revisited  after  the  Department 
determines  how  best  to  implement 
sections  304(a)(3)  and  309(c)(7)  of 
inURA."  62  FR  at  51761.  The 
Department  has  determined  that  it  will 
no  longer  implement  the  conditional 
grant  process.  After  review  of  the 
statutory  cap  provision,  the  Department 
does  not  believe  that  the  statute 
supports  a  permanent  regime  based  on 
conditional  grants.  Instead,  hitxae  grants 
of  suspension  and  cancellation  of 
removal  will  be  issued  on  a  "first  in 
time"  basis,  outlined  further  below. 

Conditional  Grants  From  Fiscal  Year 
1998 

Although  the  cap  may  not  be  reached 
in  fiscal  year  1998  (not  including  those 
Nicaraguans  and  Cubans  eligible  for 
relief  under  section  202  of  NACARA  as 
discussed  below),  any  conditional 
grants  which  remain  after  the  fiscal  year 
1998  grants  are  issued  shall  be 
converted  to  grants  in  fiscal  year  1999 
and  will  count  against  the  nmnerical 
cap  for  fiscal  year  1999.  If  there  are 
conditional  grants  that  could  not  be 
converted  in  fiscal  year  1998  [e.g.,  if  the 
time  for  appeal  had  not  nm  until  after 
the  end  of  fiscal  year  1998)  such 
conditional  grant  will  be  converted  in 
fiscal  year  1999.  Accordingly,  this 
procedure  will  allow  for  all  persons 
whose  cases  were  adjudicated  imder  the 
October  3, 1997  interim  regulation 
providing  for  conditional  grants  who 
remain  in  conditional  grant  status  in 
fiscal  year  1999  to  receive  a  grant  of 
suspension  of  deportation  or 
cancellation  of  removal  in  fiscal  year 
1999. 

Treatment  of  Certain  Nicaraguan  and 
Cuban  Nationals  With  Conditional 
Grants 

In  fiscal  year  1998.  over  1,000 
nationals  of  Nicaragua  and  Cuba  were 
given  conditional  grants  of  suspension 
of  deportation  or  cancellation  of 
removal.  On  November  19, 1997,  the 
enactment  of  NACARA  made  certain 
Nicaraguan  and  Cubtm  nationals  eligible 
for  adjustment  of  status  in  addition  to 
other  forms  of  relief.  See  NACARA 
section  202.  In  an  effort  to  preserve  as 
many  grants  as  possible  imder  the  cap 
in  fiscal  year  1998  for  aliens  for  whom 
suspension  of  deportation  or 
cancellation  of  removal  was  truly  the 
only  avenue  for  relief,  the  Attorney 
General  has  determined  that  it  is 
appropriate  to  offer  those  nationals  of 
Nicaragua  and  Cuba  who  have  already 


received  a  conditional  grant  of 
suspension  or  cancellation  an 
opportimity  to  first  pursue  adjustment 
of  status  under  section  202  of  NACARA 
(NACARA  adjustment).  These 
Nicaraguan  and  Cuban  nationals  who 
are  processed  for  adjustment  will 
receive  the  benefit  of  an  immediate 
adjudication  of  their  adjustment  of 
status  requests  before  a  Service  officer 
on  or  before  December  31, 1998. 
Further,  Nicaraguan  and  Cuban  national 
spouses  and  children,  including  certain 
immarried  sons  and  daughters,  of 
NACARA-ad justed  aliens,  may  be 
immediately  eligible  for  NACARA 
adjustment  themselves.  No  such 
derivative  benefit  accrues  from  a  grant 
of  suspension  of  deportation  or 
cancellation  of  removal. 

To  be  eligible  for  adjustment  of  status 
pursuant  to  NACARA  section  202,  an 
alien  must  be  a  person  who:  (1)  Is  a 
national  of  Nicaragua  or  Cuba;  (2)  has 
been  physically  present  in  the  United 
States  for  a  period  commencing  not  later 
than  December  1, 1995  and  ending  not 
earlier  than  the  date  of  adjustment 
(excluding  absences  totaling  not  more 
than  180  days);  (3)  is  not  inadmissible 
imder  any  provision  of  INA  section  212 
not  specifically  excepted  by  NACARA 
[e.g.,  public  charge,  lack  of  labor 
certification,  illegal  entry,  lack  of 
immigrant  visa/entry  dociunent,  and 
unlawful  presence);  and  (4)  applies  for 
such  adjustment  before  April  1,  2000. 

By  virtue  of  having  received  a 
conditional  grant  of  suspension  of 
deportation  or  cancellation  of  removal, 
which  entails  successfully 
demonstrating  a  lengthy  period  of 
continuous  physical  presence  in  the 
United  States  as  well  as  good  moral 
character  during  this  period,  most 
Nicaraguans  and  Cubans  in  this  position 
should  easily  be  able  to  satisfy  the 
similar  eligibility  requirements  for 
NACARA  adjustment.  As  a  result,  the 
Attorney  General  has  determined  that 
this  alternative  avenue  of  relief  to 
suspension/cancellation  must  be 
explored  by  all  Cuban  and  Nicaraguan 
conditional  grantees  identified  by  EOIR. 
To  that  end,  the  Attorney  General,  in 
this  regulation,  deems  the  application 
for  suspension  of  deportation  or 
cancellation  of  removal  filed  by  a 
national  of  Nicaragua  or  Cuba  who  has 
received  a  conditional  grant  of 
suspension  of  deportation  or 
cancellation  of  removal  on  or  before 
September  30, 1998  to  be  a  concurrent 
request  for  NACARA  adjustment. 

m  order  to  provide  relief  in  the  form 
of  NACARA  adjustment  to  as  many 
conditional  suspension/cancellation 
grantees  as  possible,  the  Attorney 
General  has  directed  the  Service  to  give 


individual  notice  to  all  Cuban  and 
Nicaraguan  conditional  grantees 
identified  by  EOIR.  The  notice  shall 
inform  them  of  the  date,  time,  and  place 
at  which  they  must  appear  before  a 
Service  officer  to  perfect  their  request 
for  NACARA  adjustment.  Since  the  file 
of  an  applicant  for  suspension  of 
deportation  or  cancellation  of  removal 
will  not  invariably  contain  all  of  the 
information  necessary  to  determine  an 
alien's  eligibility  for  NACARA 
adjustment,  the  alien  vtrill  be  required  to 
complete  a  form  in  which  the  alien  must 
attest  to  certain  facts  regarding  his  or 
her  ehgibility  for  NACARA  adjustment 
If  the  alien  is  inadmissible  to  the  United 
States,  he  or  she  may  apply  for  any 
applicable  waivers  of  inadmissibility. 
Given  that  this  application  process  has 
been  mandated  by  the  Attorney  General, 
no  fees  will  be  charged  for  perfecting  a 
NACARA  adjustment  request  or  for  any 
applications  for  a  waiver  of 
inadmissibility  submitted  in 
conjunction  with  these  NACARA 
adjustment  requests.  To  the  extent  that 
a  Cuban  or  Nicaraguan  national  who 
received  a  conditional  grant  of 
suspension  or  cancellation  on  or  before 
September  30, 1998,  appfied  for 
NACARA  adjustment  through  the 
preexisting  channels  prior  to  the 
effective  date  of  this  regulation,  no 
refund  of  the  application  fees  shall  be 
issued. 

If  the  Service  officer  grants  NACARA 
adjustment,  he  or  she  shall  create  a 
record  of  lawful  permanent  residence, 
the  order  granting  suspension  of 
deportation  or  cancellation  of  removal 
on  a  conditional  basis  shall  be  vacated, 
and  the  alien's  deportation  or  removal 
proceedings  shall  be  terminated 
automatically.  If,  at  the  time  of  the 
alien's  appearance  before  a  Service 
officer,  the  alien  expresses  a  desire  not 
to  be  processed  for  NACARA 
adjustment,  is  imable  to  complete  the 
attestation,  or  if  the  Service  officer 
determines  that  the  alien  is  ineligible  for 
such  adjustment,  the  alien's  conditional 
grant  of  suspension  or  cancellation  shall 
be  automatically  converted  to  a  final 
grant  and  the  Service  will  create  a 
record  of  lawful  permanent  residence  on 
the  basis  of  that  grant.  The  Service  will 
then  notify  EOIR  that  a  suspension/ 
cancellation  grant  has  been  allotted.  For 
that  reason,  there  is  no  appeal  from  a 
Service  officer's  determination  that  an 
alien  is  not  eligible  for  NACARA 
adjustment.  If  an  alien  fails  to  appear 
before  a  Service  officer  when  scheduled, 
his  or  her  conditional  grant  of 
suspension  of  deportation  or 
cancellation  of  removal  shall  be 
automatically  converted  to  a  final  grant 
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effective  December  31, 1998.  After 
December  31, 1998,  an  application  for 
suspension  of  deportation  or 
cancellation  of  removal  filed  by  a 
national  of  Nicaragua  or  Cuba  who 
received  a  conditional  grant  of 
suspension  or  cancellation  on  or  before 
September  30, 1998,  shall  cease  to  be 
considered  a  request  for  NACARA 
adjustment. 

The  Attorney  General  has  directed 
that  all  NACARA  eligibility 
determinations,  as  outlined  above,  be 
completed  on  or  before  December  31, 
1998,  to  ensure  that  covered  conditional 
grantees  obtain  lawful  permanent 
residence  status  as  soon  as  possible,  be 
it  pursuant  to  section  202  of  NACARA 
or  through  a  grant  of  suspension/ 
cancellation.  In  order  to  minimize  the 
processing  time  for  these  applicants,  the 
Attorney  General  has  deemed  the 
documentary  requirements  applicable  to 
other  NACARA  adjustment  applicants 
to  be  satisfied  by  the  completion  of  the 
attestation  form  noted  above.  As  a 
result,  these  applicants  will  not  be 
required  to  submit  medical  examination 
records  or  a  new  set  of  fingerprints.  In 
addition,  the  Attorney  General  has 
directed  that,  absent  contrary  evidence 
developed  in  an  interview  or  otherwise, 
the  Service  will  accept  the  attestation 
form  as  sufficient  evidence  of  an  alien's 
admissibility,  including  health-related 
grounds  and/or  continuous  physical 
presence.  The  Attorney  General  has 
determined  that  these  extraordinary 
measiues  are  justified  in  this  limited 
instance  because  these  aliens  have       _ 
already  been  found  eligible  to  obtain 
lawful  permanent  resident  status,  and  in 
fact  will  obtain  such  status  on  the  basis 
of  suspension  of  deportation  or 
cancellation  of  removal  even  if  they  do 
not  seek  or  are  found  ineligible  for 
NACARA  adjustment.  As  a  resiilt,  there 
will  be  Uttle  incentive  for  an  afien  to 
misrepresent  his  or  her  circumstances  to 
the  Service  officer.  However,  any  alien 
found  to  have  misrepresented  his  or  her 
eligibility  for  NACARA  adjustment  will 
be  subject  to  prosecution  and  removal 
fit)m  the  United  States. 

Future  Implementation  of  the  Cap 

Under  the  first  in  time  process 
established  in  this  interim  rule,  the 
Immigration  Court  and  the  Board  will 
issue  grants  of  suspension  of 
deportation  or  cancellation  of  removal 
in  chronological  order  imtil  grants  are 
no  longer  available  in  a  fiscal  year.  A 
grant  will  be  counted  against  die  cap  for 
the  fiscal  year  in  which  a  grant  of 
suspension  of  deportation  or 
cancellation  of  removal  is  final  as  set 
forth  in  8  CFR  3.1(d)(2)  and  3.39.  To 
ensiue  that  the  cap  is  npt  exceeded  in 


any  fiscal  year,  the  Immigration  Court 
and  the  Board,  except  as  described 
below,  will  reserve  all  decisions  on 
suspension  of  deportation  or 
cancellation  of  removal  when  grants  are 
no  longer  available  in  any  fiscid  year. 
Those  reserved  decisions  will  be 
completed  in  the  next  fiscal  year  if  there 
are  grants  available  under  the  cap.  If 
grants  are  not  available  in  the  next  fiscal 
year,  decisions  will  be  completed  in  a 
fiscal  year  when  grants  are  available. 
Persons  with  reserved  decisions  will  be 
considered  to  still  be  "in  proceedings" 
while  their  decision  is  reserved.  They    • 
normally  cannot  be  removed  bom  the 
country  while  they  are  still  in 
proceedings.  Neither  can  they  receive 
any  form  of  relief  until  the  Immigration 
Court  or  the  Board  takes  further  action. 

The  requirement  to  reserve  decision 
once  grants  are  no  longer  available  in  a 
fiscal  year  will  not  apply  in  the 
following  circumstances.  Inunigration 
judges  and  the  Board  may  deny  without 
reserving  decision  or  may  pretermit 
suspension  of  deportation  or 
cancellation  of  removal  applications 
because  the  applicant  has  failed  to 
establish  statutory  eligibility  for  relief. 
The  following  is  a  partial  Ust  of 
examples  in  which  the  Immigration 
Court  and  the  Board  may  deny  v\dthout 
reserving  decision  or  may  pretermit 
suspension  of  deportation  or 
cancellation  of  removal  applications, 
because  the  appUcant  is  ineligible  for 
relief  based  on  statutory  bars;  (1)  The 
alien  is  an  aggravated  felon  pursuant  to 
section  101(a)(43)  of  the  INA;  (2)  the 
mandatory  bar  to  establishing  good 
moral  character  pursuant  to  section 
101(f)  of  the  INA  applies  to  the  alien;  (3) 
the  alien  failed  to  voluntarily  depart, 
was  foimd  deportable  or  removable  in 
absentia,  or  failed  to  appear  for 
deportation  or  removal  at  the  time  and 
place  ordered  as  set  forth  in  section 
242B(e)  of  the  DMA  (as  in  effect  prior  to 
April  1, 1997),  and  sections  240B(d)  and 
240(b)(7)  of  the  INA;  (4)  the  alien  does 
not  have  the  requisite  continuous 
physical  presence  for  suspension  of 
deportation  or  cancellation  of  removal 
relief  pursuant  to  section  244(a)  of  the 
DMA  (as  in  effect  prior  to  April  1. 1997) 
or  section  240A(b)  of  the  INA;  or  (5)  (for 
cancellation  cases  only)  the  alien  cannot 
demonstrate  that  he  or  she  has  a 
qualifying  relative  as  to  whom 
exceptional  or  extremely  unusual 
hardship  must  be  shown. 

However,  such  denial  or 
pretermission  of  a  suspension  or 
cancellation  application  shall  not  be 
based  on  any  of  the  following:  an 
imfavorable  exercise  of  discretion,  a 
finding  of  no  good  moral  character  on  a 
ground  not  specifically  noted  in  section 


101(f)  of  the  INA,  a  failure  to  establish 
exceptional  or  extremely  imusual 
hardship  to  a  qualifying  relative  in 
cancellation  cases,  or  a  failure  to 
establish  extreme  hardship  to  the 
applicant  and/or  quaUfying  relative  in 
suspension  cases. 

ThoM  Eligible  for  Other  Forms  of  Relief 

Whether  or  not  the  cap  has  been 
reached,  the  Immigration  Court  or  the 
Board  shall  adjudicate  concurrently  all 
other  forms  of  reUef  for  which  the  aUen 
has  applied.  If  the  Immigration  Court  or 
the  Board  grants  asylum  or  adjustment 
of  status,  the  application  for  suspension 
or  cancellation  shall  be  denied  in  the 
exercise  of  discretion.  If  the  Immigration 
Court  denies  as  a  matter  of  discretion  an 
appUcation  for  suspension  of 
deportation  or  cancellation  of  removal 
on  such  basis,  such  decision  will  be 
reconsidered  if  an  appeal  of  the  decision 
granting  asylum  or  adjustment  is 
sustained  by  the  Board. 

Interim  Rule 

The  Department's  implementation  of 
this  rule  as  an  interim  rule,  with 
provision  for  post-promulgation  public 
comment,  is  based  upon  the  exception 
for  rules  of  agency  organization, 
procedure,  or  practice  in  5  U.S.C. 
553(b)(3)(A)  and  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  553(b)(3)(B) 
and  553(d)(3).  Immediate 
implementation  is  necessary  before  the 
end  of  the  fiscal  year,  because  the  8,000 
grants  under  the  cap  for  fiscal  year  1998 
must  be  distributed  before  October  1, 
1998  (the  beginning  of  the  next  fiscal 
year),  or  the  grants  will  be  lost.  The 
Department  has  provided  for  a  public 
comment  period  on  this  interim  rule  of 
60  days. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  individual  afiens,  not  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significanUy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  the  Small  Business 
Regulatory  Enforcement  Act  of  1996,  5 
U.S.C.  804.  This  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices^or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Attorney  General  has  determined 
that  this  nile  is  a  significant  regulatory 
action  under  Executive  Order  12866, 
and  accordingly  this  rule  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988  Civil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act  of  1 995 

Section  240.21(b)(2)  of  this  rule 
requires  certain  nationals  of  Nicaragua 
and  Cuba  who  were  granted  suspension 
of  deportation  or  cancellation  of 
removal  on  a  conditional  basis  on  or 
before  September  30, 1998  to  complete 
a  new  Service  Form  1-895,  Attestation 
of  Alien  and  Memorandum  of  Creation 
of  Record  of  Lawful  Permanent 
Residence.  This  form  is  considered  an 
information  collection.  A  delay  in 
issuing  this  interim  rule  could  have  a 
negative  effect  on  the  ability  of  certain 
aliens  to  obtain  lawful  permanent 
resident  status  in  a  timely  manner. 
Accordingly,  the  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  an  information  collection 
request  (ICR)  utilizing  emergency 
review  procedures  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 


1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35). 

Emergency  review  and  approval  of 
this  collection  has  been  requested  from 
OMB  by  October  15,  1998.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  and  questions 
concerning  the  ICR  should  be  directed 
to:  Office  of  Information  and  Regidatory 
Affairs  (OMB),  OMB  Desk  Officer  for  the 
Immigration  and  Natm-aUzation  Service, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503. 

Your  comments  should  address  one  or 
more  of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  tedmological  collection 
techniques  or  other  forms  of  infoimation 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

The  Service,  in  calculating  the  overall 
burden  this  requirement  will  place  upon 
the  public,  estimates  that  approximately 
1,000  respondents  wall  be  completing 
this  form.  The  Service  also  estimates 
that  it  will  take  approximately  two 
hours  to  complete  the  form.  This 
amoimts  to  2,000  total  burden  hours. 

List  of  Subjects  in  8  CFR  Part  240 

Administrative  practice  and 
procediu°e,  Aliens,  Immigration. 

Accordingly,  part  240  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240-EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182. 1186a, 
1224, 1225, 1226, 1227, 1251, 1252  note, 
1252a,  1252b,  1362;  sec.  202,  Pub.  L  105-100 
(111  Stat.  2160,  2193);  8  CFR  part  2. 

2.  Section  240.21  is  revised  in  its 
entirety  to  read  as  follows: 


§  240.21    Suspension  of  Deportation  and 
Adjustment  of  Status  Under  Section  244(a) 
of  the  Act  (as  in  effect  before  April  1, 1997) 
and  Cancellation  of  Removal  and 
Adjustment  of  Status  Under  Section 
240A(b)  of  ttw  Act  for  Certain 
Nonpermanent  Residents. 

(a)  Applicability  of  annual  cap  on 
suspension  of  deportation  or 
cancellation  of  removal.  (1)  As  used  in 
this  section,  the  term  cap  means  the 
numerical  limitation  of  4,000  grants  of 
suspension  of  deportation  or 
cancellation  of  removal  in  any  fiscal 
year  (except  fiscal  year  1998,  which  has 
a  limitation  of  8,000  grants)  pursuant  to 
section  240A(e)  of  the  Act. 

(2)  The  provisions  of  this  section 
apply  to  grants  of  suspension  of 
deportation  pursuant  to  section  244(a) 
of  the  Act  (as  in  effect  before  April  1, 
1997)  or  cancellation  of  removal 
pursuant  to  section  240A(b)  of  the  Act  . 
that  are  subject  to  a  numerical  limitation 
in  section  240A(e)  of  the  Act  for  any 
fiscal  year.  This  section  does  not  apply 
to  grants  of  suspension  of  deportation  or 
cancellation  of  removal  to  aliens 
described  in  section  309(c)(5)(C)(i)  of 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  (IIRIRA), 
as  amended  by  section  203(a)(1)  of  the 
Nicaraguan  Adjustment  and  Central 
American  Relief  Act  (NACARA),  or 
aliens  in  deportation  proceedings  prior 
to  April  1, 1997,  who  apply  for 
suspension  of  deportation  pursuant  to 
section  244(a)(3)  of  the  Act  (as  in  effect 
prior  to  April  1, 1997).  The  Immigration 
Court  and  the  Board  shall  no  longer 
issue  conditional  grants  of  suspension 
of  deportation  or  cancellation  of 
removal  as  provided  in  8  CFR  240.21  (as 
in  effect  prior  to  September  30, 1998). 

(b)  Conditional  grants  of  suspension 
of  deportation  or  cancellation  of 
removal  in  fiscal  year  1998  cases.  (1) 
Conversion  to  grants.  Except  with 
respect  to  cases  described  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  EOIR 
shall  grant  suspension  of  deportation  or 
cancellation  of  removal  without 
condition  prior  to  October  1, 1998,  to 
the  first  8,000  aliens  given  conditional 
grants  of  suspension  of  deportation  or 
cancellation  of  removal  (as  determined 
by  the  date  of  the  immigration  judge's 
order  or,  if  the  order  was  appealed  to 
the  Board,  the  date  such  order  was 
entered  by  the  Board.) 

(2)  Treatment  of  certain  nationals  of 
Nicaragua  and  Cuba  who  received 
conditional  grants  of  suspension  of 
deportation  or  cancellation  of  removal 
on  or  before  September  30, 1998.  (i) 
NACARA  adjustment  request.  An 
application  for  suspension  of 
deportation  or  cancellation  of  removal 
filed  by  a  national  of  Nicaragua  or  Cuba 
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that  was  granted  on  a  conditional  basis 
on  or  before  September  30. 1998,  shall 
be  deemed  to  be  a  request  for 
adjustment  of  status  pursuant  to  section 
202  of  NACARA  ("NACARA 
adjustment")  for  the  period  starting 
September  30, 1998  and  ending 
December  31, 1998.  The  Service  shall 
provide  the  applicant  with  notice  of  the 
date,  time,  and  place  at  which  the 
applicant  must  appear  before  a  Service 
ofBcer  to  perfect  the  request  for 
NACARA  adjustment.  Such  notice  shall 
include  an  attestation  form.  Attestation 
of  Alien  and  Memorandum  of  Creation 
of  Record  of  Lawful  Permanent 
Residence,  Form  1-895,  regarding  the 
applicant's  eligibility  for  NACARA 
adjustment. 

(ii)  Submission  of  documentation.  To 
perfect  the  request  for  NACARA 
adjustment,  the  applicant  must  appear 
before  a  Service  officer  on  the  date 
scheduled  with  the  following 
doounentation: 

(A)  The  order  granting  suspension  of 
deportation  or  cancellation  of  removal 
on  a  conditional  basis  issued  on  or 
before  September  30, 1998; 

(B)  A  completed,  but  unsigned  Form 
I-«95,  which  the  applicant  shall  be 
required  to  sign  and  to  attest  to  the 
veracity  of  the  information  contained 
therein  in  the  presence  of  a  Service 
officer; 

(C)  Any  appUcable  appHcations  for 
waiver  of  inadmissibility;  and 

(D)  Two  "ADIT-style"  photographs; 
meeting  the  specifications  in  the 
instructions  attached  to  Form  1-895. 

(iii)  Waiver  of  documentation  and 
fees.  The  provisions  of  §  245.13(e)  and 
(f)  of  this  chapter  relating  to 
documentary  requirements  for  NACARA 
adjustment  are  waived  with  respect  to 
an  alien  seeking  to  perfect  a  request  for 
adjustment  of  status  pursuant  to 
paragraph  (b)(2)  of  this  section.  In 
addition,  the  fees  for  the  NACARA 
adjustment  and  for  any  applications  for 
waivers  of  inadmissibility  submitted  in 
conjimction  with  perfecting  a  request 
for  NACARA  adjustment  shall  be 
waived. 

iiv)  NACARA  adjustment 
determination.  In  determining  an 
applicant's  eUgibiUty  for  NACARA 
adjustment  under  the  provisions  of 
paragraph  (b)(2)  of  this  section,  imless 
the  Service  officer  before  whom  the 
applicant  appears  is  not  satisfied  that 
the  applicant  is  admissible  to  the  United 
States  in  accordance  with  section 
202(a)(1)(B)  of  NACARA,  and  has 
continuously  resided  in  the  United 
States  fi-om  December  1, 1995,  through 
the  date  of  appearance  before  the 
Service  officer  (not  counting  an  absence 
or  absences  firom  the  United  States 


totaling  180  days  or  less  or  any  absences 
that  occvured  pursuant  to  advance 
authorization  for  parole  (Form  1-512 
issued  by  the  Service)),  the  Service 
officer  shall  accept  an  alien's  attestation 
of  admissibility  and/or  continuous 
physical  presence  as  sufficient  evidence 
that  the  apphcant  has  met  the 
admissibility  and/or  continuous 
physical  presence  requirement  for 
NACARA  adjustment.  If  the  Service 
officer  grants  NACARA  adjustment, 
then  the  Service  officer  shall  create  a 
record  of  lawful  permanent  residence 
and  the  prior  order  granting  suspension 
of  deportation  or  cancellation  of 
removal  on  a  conditional  basis  shall  be 
automatically  vacated  and  the 
deportation  or  removal  proceedings 
shall  be  automatically  terminated.  The 
Service  officer  (whose  decision  in  this 
regard  is  not  subject  to  appeal)  shall  not 
adjust  the  appUcant  to  lawful 
permanent  resident  status  pursuant  to 
section  202  of  NACARA  if: 

(A)  The  Service  officer  is  not  satisfied 
that  the  appUcant  is  eligible  for 
NACARA  adjustment  and  so  indicates 
on  the  attestation  form;  or 

(B)  The  appUcant  indicates  on  the 
attestation  form  that  he  or  she  does  not 
wish  to  receive  NACARA  adjustment. 

(v)  Automatic  conversion.  If  the 
Service  officer  does  not  adjust  the 
appUcant  to  lawful  permanent  resident 
status  pursuant  to  section  202  of 
NACARA,  the  appUcant's  conditional 
grant  of  suspension  of  deportation  or 
cancellation  of  removal  shall  be 
automaticaUy  converted  to  a  grant  of 
suspension  of  deportation  or 
canceUation  of  removal.  Upon  such  a 
conversion,  the  Service  shall  create  a 
record  of  lawful  permanent  residence 
based  upon  the  grant  of  suspension  of 
deportation  or  cancellation  of  removal, 
(vi)  Failure  to  appear.  An  aUen  who 
fails  to  appear  to  perfect  his  or  her 
request  for  NACARA  adjustment  shall 
have  his  or  her  conditional  grant  of 
suspension  of  deportation  or 
cancellation  of  removal  automatically 
converted  by  the  Immigration  Court  or 
the  Board  to  a  grant  of  suspension  of 
deportation  or  cancellation  of  removal 
effective  December  31. 1998. 

(3)  Conditional  grants  not  converted 
in  fiscal  year  1998.  The  provisions  of 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  for  granting  reUef  shall  not 
apply  with  respect  to: 

(i)  Any  case  in  which  a  conditional 
grant  of  suspension  of  deportation  or 
cancellation  of  removal  is  pending  on 
appeal  before  the  Board  as  of  September 
30,  1998  or,  if  the  right  to  appeal  to  the 
Board  has  not  been  waived,  die  time  for 
an  appeal  has  not  expired.  After  the 
Board  issues  its  decision  or  the  time  for 


appeal  has  expired,  the  conditional 
grant  shall  be  converted  to  a  grant  when 
a  grant  is  available. 

(ii)  Any  other  conditional  grant  not 
described  in  paragraphs  (b)(1),  (b)(2)  or 
(b)(3)(i)  of  this  section,  which  was  not 
converted  to  a  grant  in  fiscal  year  1998. 
Such  a  conditional  grant  shall  be 
converted  to  a  grant  when  a  grant  is    ~ 
available. 

(4)  A4otion  to  reopen.  The  Service  may 
file  a  motion  to  reopen  within  90  days 
after  the  aUen  is  issued  a  grant  of 
suspension  of  deportation  or 
cancellation  of  removal  pursuant  to 
paragraphs  (b)(1).  (b)(2).  or  (b)(3)  of  this 
section,  if  after  the  issuance  of  a 
conditional  grant  by  the  Immigration 
Court  or  the  Board  the  appUcant 
committed  an  act  that  would  have 
rendered  him  or  her  ineligible  for 
suspension  of  deportation  or 
cancellation  or  removal  at  the  time  of 
the  conversion. 

(5)  Travel  for  aliens  conditionally, 
granted  suspension  of  deportation  or 
cancellation  of  removal.  If  the 
Immigration  Court  or  the  Board  granted 
suspension  of  deportation  or 
canceUation  of  removal  on  a  conditional 
basis  or.  if  the  conditional  grant  by  the 
Immigration  Court  was  appealed  to  the 
Board  and  the  Board  issued  such  a 
conditional  grant,  the  aUen  shall  retain 
the  conditional  grant  of  suspension  of 
deportation  or  cancellation  of  removal 
upon  return  to  the  United  States 
following  a  temporary  absence  abroad 
and  be  permitted  to  resume  completion 
of  his  or  her  case,  provided  that: 

(i)  The  aUen  departed  on  or  before 
September  30, 1998  with  or  without  a 
grant  of  advance  parole  fitjm  the  District 
Director;  or 

(u)  The  aUen.  prior  to  his  or  her 
departure  fix»m  the  United  States  after 
September  30, 1998,  obtained  a  grant  of 
advance  |>arole  fit>m  the  District 
Director  in  accordance  with  section 
212(d)(5)  of  the  Act  and  §212.5  of  this 
chapter  and  compUed  with  the  terms 
and  conditions  of  the  advance  parole. 

(c)  Grants  of  suspension  of 
deportation  or  cancellation  of  removal 
in  fiscal  years  subsequent  to  fiscal  year 
1998.  On  and  after  October  1. 1998,  the 
Immigration  Court  and  the  Board  may 
grant  appUcations  for  suspension  of 
deportation  and  adjustment  of  status 
imder  section  244(a)  of  the  Act  (as  in 
effect  prior  to  April  1. 1997)  or 
canceUation  of  removal  and  adjustment 
of  status  under  section  240A(b)  of  the 
Act  that  meet  the  statutory  requirements 
for  such  relief  and  warrant  a  favorable 
exercise  of  discretion  imtil  the  annual 
numerical  limitation  has  been  reached 
in  that  fiscal  year.  The  awarding  of  such 
reUef  shall  be  determined  according  to 
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the  date  the  order  granting  such  relief 
becomes  final  as  defined  in  §§  3.1(d)(2) 
and  3.39  of  this  chapter. 

(1)  Applicability  of  the  annual  cap. 
When  grants  are  no  longer  available  in 
a  fiscal  year,  further  decisions  to  grant 
or  deny  such  relief  shall  be  reserved 
until  such  time  as  a  grant  becomes 
available  under  the  annual  limitation  in 
a  subsequent  fiscal  year.  Immigration 
judges  and  the  Board  may  deny  without 
reserving  decision  or  may  pretermit 
those  suspension  of  deportation  or 
cancellation  of  removal  applications  in 
which  the  applicant  has  failed  to 
establish  statutory  eUgibility  for  relief. 
The  basis  of  such  denial  or 
pretermission  may  not  be  based  on  an 
unfavorable  exercise  of  discretion,  a 
finding  of  no  good  moral  character  on  a 
groimd  not  specifically  noted  in  section 
101(f)  of  the  Act,  a  failure  to  establish 
exceptional  or  extremely  imusual 
hardship  to  a  qualifying  relative  in 
cancellation  cases,  or  a  failure  to 
establish  extreme  hardship  to  the 
applicant  and/or  qualifying  relative  in 
suspension  cases. 

(2)  Aliens  applying  for  additional 
forms  of  relief.  Whether  or  not  the  cap 
has  been  reached,  the  Immigration  Court 
or  the  Board  shall  adjudicate 
concurrently  all  other  forms  of  reUef  for 
which  the  alien  has  applied. 
Applications  for  suspension  of 
deportation  or  cancellation  of  removal 
shall  be  denied  in  the  exercise  of 
discretion  if  the  alien  is  granted  asylum 
or  adjustment  of  status,  including 
pursuant  to  section  202  of  NACARA, 
while  the  suspension  of  deportation  or 
cancellation  of  removal  application  is 
pending.  Where  an  appesJ  of  a  decision 
granting  asylum  or  adjustment  is 
sustained  by  the  Board,  a  decision  to 
deny  as  a  matter  of  discretion  an 
application  for  suspension  of 
deportation  or  cancellation  of  removal 
on  this  basis  shall  be  reconsidered. 

Dated:  September  25. 1998. 
Janet  Reno, 
Attorney  Geneial. 

IFR  Doc.  98-26200  Filed  9-29-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  203 

[Regulation  C;  Docket  No.  R-0999] 
Home  Mortgage  Disclosure 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


SUMMARY:  The  Board  is  publishing  a 
final  rule  to  amend  Regulation  C,  which 
implements  the  Home  Mortgage 
Disclosure  Act.  The  amendments: 
modify  the  Loan  Application  Register  to 
prepare  for  Year  2000  data  systems 
conversion;  delete  the  requirement  to 
enter  the  reporting  institution's  parent 
company  on  the  Transmittal  Sheet;  and 
make  certain  other  technical  changes  to 
the  regulation  and  reporting  forms. 
EFFECTIVE  DATE:  September  24, 1998. 
The  amendments  apply  to  data  collected 
for  calendar  year  1998,  to  be  reported  by 
March  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Morris  Blumenthal,  Staff 
Attorney,  or  John  C.  Wood,  Senior 
Attorney.  Division  of  Consiuner  and 
Community  Affairs.  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551,  at  (202)  452- 
2412  or  (202)  452-3667;  for  users  of 
Telecommimications  Device  for  the  Deaf 
(TDD)  only,  contact  Diane  Jenkins  at 
(202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Board's  Regulation  C  (12  CFR 
part  203)  implements  the  Home 
Mortgage  Disclosure  Act  (HMDA)  (12 
U.S.C.  2801-2810).  The  regulatinn 
requires  most  mortgage  lenders  located 
in  metropolitan  statistical  areas  (MSAs) 
to  report  annually  to  federal  supervisory 
agencies,  and  disclose  to  the  public, 
information  about  their  home  mortgage 
and  home  improvement  lending 
activity.  The  supervisory  agencies 
include  the  Board,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office 
of  Thrift  Supervision,  the  Federal 
Deposit  Insurance  Corporation,  the 
National  Credit  Union  Administration, 
and  the  Department  of  Housing  and 
Urban  Development. 

In  February  1998,  the  Board  proposed 
to  amend  Regulation  C  to  modify  the 
HMDA  Loan  Application  Register 
(HMDA-LAR)  to  prepare  for  Year  2000 
data  systems  conversion,  delete  parent 
company  information  on  the 
Transmittal  Sheet  (TS),  and  make 
certain  other  technical  changes  (63  FR 
9453,  February  25, 1998).  The  Board 
-    received  16  comments  on  the  proposal. 
The  majority  of  the  commenters  favored 
adoption  of  the  proposal;  several 
commenters  suggested  changes  or 
clarifications  on  certain  points,  as 
discussed  below. 

n.  Discussion  of  Final  Rule 

A.  Year  2000  Changes 

Among  items  reported  on  the  HMDA- 
LAR,  institutions  are  required  to  enter 
the  date  of  application  and  the  date 


action  was  taken.  Currently,  these  dates 
are  to  be  entered  using  two  digits  for  the 
year,  in  the  form  MM/DD/YY.  As  part  of 
the  interagency  program  related  to  the 
Year  2000— Century  Date  Change,  the 
agencies  responsible  for  HMDA 
compliance  have  modified  software — ^to 
avoid  the  confusion  of  a  date  in  the  21st 
century  with  a  date  in  the  20th 
century— by  adding  two  digits  to 
represent  the  centiuy.  For  example, 
January  15,  2000,  vdll  be  reflected  as  01/ 
15/2000  ratiier  than  01/15/00.  To  carry 
out  this  program  with  regard  to  HMDA 
reporting,  the  HMDA-LAR  form  and  the 
instructions  (Appendix  A  to  Regulation 
C)  have  been  revised  to  require  the  date 
of  application  and  date  of  action  taken 
to  be  entered  using  four  digits  for  the 
year. 

A  few  commenters  noted  that  the 
1998  data  collection  has  been  under 
way  since  the  begiiming  of  the  year 
using  the  two-digit  format.  They  stated 
that  making  the  change  to  a  fovu-digit 
year  could  be  burdensome.  One 
institution  said  that  it  was  in  the 
process  of  acquiring  several  other 
institutions  which  were  collecting  data 
using  a  two-digit  year;  these  institutions 
all  used  different  software  and  different, 
data  processing  vendors.  The 
commenter  believed  that  it  would  be 
difficult  for  them  to  convert  the  HMDA 
data  to  a  four-digit  year  for  1998  data. 
The  Board  believes  that,  for  the  vast 
majority  of  HMDA  reporting 
institutions,  use  of  a  four-digit  year  in 
reporting  1998  data  will  not  present  a 
problem.  The  personal  computer  data 
entry  software  available  from  the 
supervisory  agencies  for  1998  data 
collection  already  reflects  the  four-digit 
year  (as  well  as  the  deletion  of  parent 
company  information  on  the  TS, 
discussed  below).  The  Board  believes 
that  private  sector  software  vendors 
(and  institutions  that  have  developed 
their  own  software)  have  modified  their 
HMDA  data  entry  software  in  a  similar 
manner,  or  are  in  the  process  of  doing 
so. 

The  Board  therefore  is  adopting  the 
amendments  making  the  Year  2000 
program  change  to  the  HMDA-LAR 
form  and  instructions.  The  Board 
recognizes  that  there  could  be  isolated 
instances  in  which  an  institution  may 
experience  difficulty  in  converting  its 
data  base  to  reflect  the  four-digit 
identification  for  the  calendar  year 
1998.  In  such  cases,  the  institution 
should  consult  with  its  supervisory 
agency  for  further  gmdance  as  soon  as 
possible  but  no  later  than  December  31, 
-     1998.  Earlier  consultation  will  enable 
the  agency  to  work  with  the  institution 
to  resolve  the  technical  difficulties,  and 
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avoid  the  last-minute  need  to  resubmit 
the  data  in  a  conforming  format. 

The  MM/DD/CCYY  format  applies  to 
paper  submissions  only.  For  institutions 
submitting  data  in  electronic  form,  the 
proper  format  (as  already  stated  in  the 
1998  HMDA  File  Specifications)  is 
CCYYMMDD. 

The  paper  version  of  the  HMDA-LAR 
model  form  in  Appendix  A  shows 
sample  transactions  that  reflect  dates 
from  1992,  as  do  the  instructions.  To 
update  these  examples  and  instructions, 
as  well  as  to  remind  reporting 
institutions  of  the  change  to  a  four- 
character  year,  the  amendments  replace 
"92"  vnth  "1999"  in  the  examples  and 
instructions. 

B.  Deletion  of  Parent  Company 
Information 

The  Transmittal  Sheet  (TS)  that 
accompanies  the  HMDA-LAR  ciurently 
calls  for  the  name  and  address  of  the 
parent  company  of  the  institution 
submitting  HMDA  data.  The  Board 
proposed  to  amend  the  TS  by  deleting 
this  requirement,  given  that  in  most 
cases  the  information  is  available  from 
the  bank  structure  information  already 
collected  by  the  agencies. 

Several  commenters  suggested  that 
the  parent  company  information  is 
useful  in  analyzing  lending  patterns  of 
an  entire  organization  such  as  a  bank 
holding  company  and  all  of  its  bank  and 
non-bank  subsidiaries.  Cbmmenters 
were  concerned  that  the  parent 
company  information  might  not  be 
readily  accessible  to  the  public. 
Information  about  an  institution's 
parent,  subsidiary,  and  affiliate 
companies  is  available  through  the 
FFlEC's  Web  site  (at  www.fBec.gov/nic/ 
default.htm),  and  generally  is  more 
acciu^te  and  complete  than  the 
information  from  the  TS.  Users  of  this 
Web  site  can  search  for  institutions  by 
name  or  location,  and,  starting  with  a 
specific  institution,  can  ascertain  the 
institution's  parent,  subsidiaries,  and 
affiliates,  if  any. 

The  Board  believes  that  the 
availability  of  information  fit)m  the 
FFIEC  Web  site  makes  the  continuation 
of  the  requirement  for  parent  company 
information  on  the  TS  unnecessary. 
Accordingly,  the  Board  is  deleting  the 
requirement  to  enter  parent  company 
information  on  the  TS. 

C.  Reassignment  of  Functions  of 
Farmers  Home  Administration 

One  of  the  items  of  information 
reported  on  the  HMDA-LAR  about  a 
loan  or  application  is  the  type  of  loan. 
Similarly,  for  loans  sold,  the  lender 
reports  the  type  of  purchaser  of  the  loan. 
The  code  sheet  lists  the  Farmers  Home 


Administration  (FmHA)  as  one  of  the 
categories  (as  an  insurer  or  purchaser  of 
loans). 

Reorganization  within  the  Department 
of  Agriculture  has  resulted  in  the 
functions  of  the  FmHA  being  reassigned 
to  two  new  units,  the  Farm  Service 
Agency  and  the  Rural  Housing  Service. 
For  "type  of  loan,"  the  Board  has 
replaced  the  references  to  the  Farmers 
Home  Administration  or  FmHA  (in  the 
code  sheet  for  the  HMDA-LAR  form  and 
in  the  instructions  regarding  type  of 
loan)  with  a  reference  to  "Farm  Service 
Agency  or  Rural  Housing  Service"  (or 
"FSA/RHS").  With  regard  to  "type  of 
purchaser,"  the  successor  agencies  to 
FmHA  do  not  purchase  loans.  A 
secondary  market  entity  that  does 
purchase  loans,  the  Federal  Agricultural 
Mortgage  Corporation,  is  not  currently 
included  in  the  Ust.  Accordingly,  the 
Board  has  revised  the  references  to 
FmHA,  as  a  purchaser  of  loans,  to  refer 
instead  to  the  Federal  Agricultural 
Mortgage  Corporation  or  FAMC. 

These  changes  are  effective  for  the 
collection  and  reporting  of  1998  data. 
However,  to  the  extent  that  forms  and 
software  used  for  reporting  purposes  do 
not  reflect  the  changes,  institutions 
should  use  the  existing  codes  for  FmHA 
to  refer  to  loans  guaranteed  by  FSA  or 
RHS,  or  to  loans  that  have  been  sold  to 
FAMC,  as  appUcable. 

D.  Paperwork  Reduction  Act 
Requirements 

Regulations  issued  by  the  Office  of 
Management  and  Budget  (OMB)  to 
implement  the.Paperwork  Reduction 
Act  (5  CFR  Part  1320)  contemplate  that 
regulations  imposing  data  collection 
requirements  include  control  numbers 
assigned  by  OMB.  Ciurently,  Regulation 
C,  the  instructions  for  the  HMDA-LAR 
and  TS,  and  the  TS  form  itself  contain 
an  OMB  control  number  (7100-0247) 
assigned  to  the  Board  in  connection 
with  HMDA  reporting  requirements. 
The  Board  is  now  adopting  a  technical 
amendment  to  the  regulation,  the 
instructions,  and  the  TS  form — adding 
the  control  numbers  assigned  to  the 
Office  of  the  Comptroller  of  the 
Currency  (1557-0159),  the  Federal 
Deposit  Insurance  Corporation  (3064- 
0046),  and  the  Office  of  Thrift 
Supervision  (1550-0021).  The  National 
Credit  Union  Administration  and  the 
Department  of  Housing  and  Urban 
Development  are  in  the  process  of 
obtaining  OMB  control  numbers;  these 
numbers  will  be  added  at  a  later  time. 
The  amendment  also  includes  a  number 
of  other  minor  technical  changes  in  the 
instructions  and  the  TS  form,  such  as 
deletion  of  references  to  the  OMB 


control  number  expiration  dates  on  the 
TS  form. 

E.  Clarification  Regarding  Coverage  of 
Nondepository  Lending  Institutions 

The  Board  has  adopted  a  technical 
amendment  to  clarify  the  coverage  of 
nondepository  institutions.  The 
definition  of  "financial  institution" 
imder  Regulation  C  includes 
nondepository  lending  institutions  that, 
in  the  preceding  calendar  year, 
originated  home  purchase  loans  or 
refinancings  of  home  purchase  loans  in 
an  amoimt  of  10  percent  or  more  of  the 
institution's  total  loan  origination 
volume,  measured  in  dollars.  The 
definition  is  stated  in  section  203.2(e)(2) 
and  in  paragraph  I.D.  of  Appendix  A  to 
the  regulation.  Even  if  a  nondepository 
institution  meets  the  definition  of 
"financial  institution,"  however,  it  is 
covered  by  Regulation  C  only  if  the 
institution  either  had  assets  over  $10 
milUon  or  originated  100  or  more  home 
purchase  loans,  including  refinancings 
of  home  purchase  loans,  during  the 
preceding  calendar  year.  The 
instructions  (see  paragraph  I.C.  of 
Appendix  A)  refer  expressly  to 
refinancings,  but  section  203.3(a)(2)(ii) 
does  not.  Some  institutions  have 
suggested  to  the  Board  that  including  a 
reference  to  refinancings  in  section 
203 . 3  would  be  useful. 

The  Board's  notice  at  the  time  the 
100-loan  test  was  added  to  Regulation  C 
made  clear  that  refinandjigs  of  home 
purchase  loans  are  included  in 
calculating  whether  the  coverage 
threshold  was  reached.  (See  57  FR 
56963,  December  2, 1992.)  Accordingly, 
the  Board  is  adding  a  reference  to 
refinancings  of  home  purchase  loans  to 
section  203.3(a)(2)(ii),  to  conform  to 
paragraph  I.C.  of  Appendix  A. 

F.  Adjustment  in  Exemption  Threshold 
for  Depository  Institutions 

The  Board  adjusts  the  exemption 
threshold  for  depository  institutions 
annually  based  on  the  annual 
percentage  change  in  the  Consumer 
Price  Index.  In  December  1997,  the 
Board  adjusted  the  exemption  threshold 
for  depository  institutions  for  1998  data 
collection  to  $29  million  (from  $28 
million)  (62  FR  66259,  December  18, 
1997).  The  change  was  incorporated  in 
the  Regulation  C  staff  commentary. 
Thus,  depository  institutions  with  assets 
of  $29  million  or  less  as  of  December  31, 

1997,  are  exempt  from  data  collection  in 

1998.  The  Board  is  amending  the 
regulation  and  the  instructions  for  the 
HMDA-LAR  to  indicate  that  future 
adjustments  will  be  included  in  the  staff 
commentary. 
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m.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604),  the  Board  has  reviewed  the  final 
amendments  to  Regulation  C.  Two  of 
the  three  requirements  of  a  final 
regulatory  flexibility  analysis  imder  this 
section  are  (1)  a  succinct  statement  of 
the  need  for  and  the  objectives  of  the 
rule  and  (2)  a  summary  of  the  issues 
raised  by  the  public  comments,  the 
agency's  assessment  of  the  issues,  and  a 
statement  of  the  changes  made  in  the 
final  rule  in  response  to  the  comments. 
These  two  areas  are  discussed  above. 
The  third  requirement  of  the  analysis  is 
a  description  of  significant  alternatives 
to  the  rule  that  would  minimize  the 
rule's  economic  impact  on  small  entities 
and  reasons  why  the  alternatives  were 
rejected. 

The  final  amendments  will  apply  to 
mortgage  lending  institutions  that 
exceed  certain  size  thresholds  (for 
depository  institutions,  $29  million  in 
assets;  for  nondepository  institutions, 
$10  million  in  assets  or  the  origination 
of  100  or  more  home  purchase  loans  or 
refinancings  in  the  preceding  year).  In 
addition,  the  amendments  represent 
relatively  small  changes  to  the  existing 
regulation;  in  some  cases,  the 
amendments  clarify  rights  and  duties  of 
covered  institutions  or  reduce  economic 
burden.  Accordingly,  the  amendments 
should  not  have  a  negative  economic 
impact  on  small  institutions,  and, 
therefore,  ther^jvere  no  significant 
alternatives  thai  would  have  minimized 
the  economic  impact  on  those 
institutions. 

IV.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320.  Appendix  A.l),  the  Board 
reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  nimiber.  The  0MB 
control  number  for  the  Board  is  7100- 
0247. 

The  collection  of  information  that  is 
revised  by  this  rulemaking  is  found  in 
12  CFR  203.1.  203.3.  and  Appendix  A 
to  Part  203.  This  information  collection 
is  mandatory  (12  U.S.C.  2801  et  seq.) 
imder  the  Home  Mortgage  Disclosure 
Act  (HMDA).  HMDA  requires 
institutions  to  collect  and  report  data 
about  home  purchase  and  home 
improvement  loans.  The  purposes  of 
HMDA  are  threefold.  The  first  is  to 
provide  the  public  and  government 


officials  with  information  that  will  help 
determine  whether  financial  institutions 
are  serving  the  hoiising  needs  of  the 
communities  in  which  they  are  located. 
The  second  purpose  is  to  help  public 
officials  promote  investments  in 
neighborhoods  where  investment  is 
needed.  Finally,  the  data  collected  assist 
in  identifying  possible  discriminatory 
lending  patterns.  The  respondents/ 
record  keepers  are  all  types  of  financial 
institutions  and  other  mortgage-lending 
institutions  that  meet  the  coverage  tests. 
Small  businesses  with  assets  of  $29 
million  or  less,  as  of  December  31, 1997, 
are  not  required  to  report  1998  data. 
Records  must  be  retained  for  five  years. 
No  comments  specifically  addressing 
the  burden  estimate  were  received. 

The  estimated  burden  per  response 
varies  bom  10  to  10,000  hours, 
depending  on  individual  circimistances, 
with  estimated  averages  of  202  hours  for 
state  member  banks  and  160  hours  for 
mortgage  banking  subsidiaries.  The 
amendments  will  make  several 
technical  changes  in  the  reporting 
requirements  and  also  clarify  existing 
requirements  of  Regulation  C;  these 
changes  should  have  no  effect  on 
reporting  burden,  and  in  some  cases 
may  reduce  burden.  The  Board  received 
HMDA-LARs  covering  1997  data  from 
513  state  meml>er  banks  and  81 
mortgage  banking  subsidiaries. 
Therefore,  the  total  hour  burden  for 
institutions  the  Federal  Reserve 
supervises  is  116,586.  There  is 
estimated  to  be  no  annual  cost  burden, 
associated  capital,  or  start  up  costs. 

The  Board  nas  previously  determined 
HMDA  data  collection  and  reporting  is 
required  by  law;  completion  of  the  loan/ 
application  register,  submission  to  the 
Board,  and  disclosure  to  the  public  on 
request  are  mandatory.  The  data,  as 
modified  according  to  Appendix  A  of 
the  regulation,  are  made  publicly 
available  and  are  not  considered 
confidential.  Information  that  might 
identify  individual  borrowers  or 
appUcants  is  given  confidential 
treatment  imder  exemption  6  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(6)). 

The  Board  has  a  continuing  interest  in 
the  public's  opinions  of  the  Federal 
Reserve's  collections  of  information.  At 
any  time,  comments  regarding  the 
burden  estimate,  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets,  N.W., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- , 
0247),  Washington,  DC  20503. 


List  of  Subjects  in  12  CFR  Part  203 

Banks,  banking.  Consumer  protection, 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

Text  of  Revisions 

Pursuant  to  the  authority  granted  in 
section  305(a)  of  HMDA,  12  U.S.C. 
2804(a),  and  for  the  reasons  set  forth  in 
the  preamble,  the  Board  amends  12  CFR 
Part  203  as  set  forth  below: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2801-2810. 

2.  Section  203.1  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

1203.1    Auttwrtty.  purpose,  and  aeope. 

[a]  Authority.  *  *  *  The  information- 
collection  requirements  have  been 
approved  by  the  U.S.  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  Numbers  1557-0159, 
3064-0046, 1550-0021,  and  7100-0247 
for  institutions  reporting  data  to  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  and  the  Federal  Reserve 
System,  respectively;  nimibers  for  the 
NaticMial  Credit  Union  Administration 
and  the  Department  of  Housing  and 
Urban  Development  are  pending. 
•        *        »        *        » 

3.  Section  203.3  is  amended  as 
follows: 

a.  Paragraphs  (a)(1)  introductory  text 
and  (a)(2)  introductory  text  are 
republished; 

b.  Paragraph  (a)(l)(ii)  is  revised;  and 

c.  Paragraph  (a)(2)(ii)  is  revised. 
The  revisions  read  as  follows: 

§203.3    Exempt  Institutions. 

(a)  Exemption  based  on  location,  asset 
size,  or  number  of  home  purchase  loans. 
(1)  A  bank,  savings  association,  or  credit 
union  is  exempt  from  the  requirements 
of  this  regulation  for  a  given  calendar 
year  if  on  the  preceding  December  31: 

(0*  *  * 

(ii)  The  institution's  total  assets  were 
at  or  below  the  asset  threshold 
established  by  the  Board.  The  asset 
threshold  was  adjusted  from  $10  million 
to  $28  million  as  of  December  31, 1996. 
For  subsequent  years,  the  Board  will 
adjust  the  threshold  based  on  the  year- 
to-year  change  in  the  average  of  the 
Consimier  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers,  not 
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seasonally  adjusted,  for  each  twelve- 
month period  ending  in  November,  with 
rounding  to  the  nearest  million.  The 
Board  will  publish  any  adjustment  to 
the  asset  figure  in  December  in  the  staff 
commentary. 

(2)  A  for-profit  mortgage  lending 
institution  (other  than  a  bank,  savings 
association,  or  credit  union)  is  exempt 
fiom  the  requirements  of  this  regulation 
for  a  given  calendar  year  if: 

(ii)  The  institution's  total  assets 
combined  with  those  of  any  parent 
corporation  were  $10  million  or  less  on 
the  preceding  December  31,  and  the 
institution  originated  fewer  than  100 
home  purchase  loans  (including 
refinancings  of  home  purchase  loans)  in 
the  precedLig  calendar  year. 
*        •        •        •        * 

4.  In  Appendix  A  to  part  203  under 
the  heading  PAPERWORK  REDUCTION 
ACT  NOTICE,  the  undesignated 
paragraph  is  revised  to  read  as  follows: 

Appendix  A  to  Part  203— Form  and 
Infltructjons  for  Completion  of  HMDA 
Loan/Application  Register 

Paperwork  Reduction  Act  Notice 

This  report  is  required  by  law  (12  U.S.C 
2801-2810  and  12  CFR  part  203).  An  agency 
may  not  conduct  or  sponsor,  and  an 
organization  is  not  required  to  respond  to,  a 
collection  of  information  imless  it  displays  a 
currently  valid  OMB  Ck)ntrol  Number.  The 
0MB  Control  Nimibers  for  this  information 
collection  are  1557-0159,  3064-0046, 1550- 
0021,  and  7100-0247  for  institutions 
reporting  data  to  the  OfBce  of  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  the  Office  of 
Thrift  Supervision,  and  the  Federal  Reserve 


System,  respectively;  numbers  for  the 
National  Credit  Union  Administration  and 
the  DepMutment  of  Housing  and  Urban 
Development  are  pending.  Send  conmients 
regarding  this  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  respective  agencies  and  to  the 
Office  of  Information  and  Regulatory  Afhirs, 
OfiBce  of  Management  and  Budget, 
Washington,  D.C  20503. 
*         *         »         »         • 

5.  Appendix  A  to  Part  203  is  amended 
as  follows: 

a.  Paragraph  I.A.2.  is  revised; 

b.  Paragraphs  V.A,2.  and  V.A.3.  are 
revised; 

c.  In  paragraph  V.5.3..  the 
introductory  text  is  revised;  and 

d.  Paragraph  V.£.l.  introductory  text 
is  republished  and  paragraph  VJ?.1.4  is 
revised. 

The  revisions  read  as  follows: 

L  Who  Must  File  a  Report 

A.  Depository  Institutions 

1.  *  *  • 

2.  The  asset  threshold  was  adjusted  from 
$10  million  to  $28  million  as  of  December  31, 
1996.  Any  adjustment  to  the  asset  threshold 
for  depository  institutions  will  be  published 
by  the  Board  in  December  in  the  staff 
commentary. 

*         *         *         »         » 

V.  Instnictioiis  for  Completimi  of  Loan/ 
Application  Register 

A.  Application  or  Loan  Information 
2  *  *  * 

2.  Date  application  received.  For  paper 
submissions  only,  enter  the  date  the  loan 
application  was  received  by  your  institution 
by  month,  day,  and  year,  using  numerals  in 
the  form  MM/DD/CCYY  (for  example,  01/15/ 


1999).  For  institutions  submitting  data  in 
electronic  form,  the  proper  format  is 
OCYYMMDD.  If  your  institution  normally 
records  the  date  shown  on  the  application 
form,  you  may  use  that  date  instead.  Enter 
"NA"  for  loans  purchased  by  your 
institution. 

3.  7>pe.  Indicate  the  type  of  loan  or 
apphcation  by  entering  the  applicable  code 
from  the  following: 

1— Conventional  (any  loan  other  than  FHA, 

VA,  FSA.  or  RHS  loans) 
2— FHA-insured  (Federal  Housing 

Administration) 
3 — ^VA-guaranteed  (Veterans  Administration) 
4 — FSA/RHS-guaranteed  (Farm  Service 

Agency  or  Rural  Housing  Service) 
*         •         •         •         • 

B.  Action  Taken 


3.  Date  of  action.  For  paper  submissions 
only,  enter  the  date  by  month,  day,  and  year, 
using  numerals  in  the  form  MM/DD/CCYY 
(ftw  example,  02/22/1999).  For  institutions 
submitting  dau  in  electronic  form,  the  proper 
format  is  OCYYMMDD. 


E.  Type  of  Purchaser 

1.  Enter  the  applicable  code  to  indicate 
whether  a  loan  that  your  institution 
cviginated  or  purchased  was  then  sold  to  a 
secondary  market  entity  within  the  same 
calendar  year 

•  •         •         •         • 

4— FAMC  (Federal  Agricultural  Mortgage 
Corporation) 

•  •         •         •        • 

6.  In  Appendix  A,  the  LOAN/ 
APPUCATION  REGISTER  Transmittal 
Sheet  is  revised  to  read  as  follows: 

HLUNQ  CODE  tt1».ei-P 
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LOAN/APPUCATION  REGISTER 


Form  FR  HMDA-LAR. 

0MB  Nos.  1557-0159  (OCC),  3064^)046 

(FDIC).  I550-002I  (OTS).  and  7100-0247 

(FRB);  NCUA  and  HUD  numben 

pending. 


TRANSMITTAL  SHEET 


You  must  complete  thb  transmittal  sheet  (please  type  or  print)  and  attach  It  to  the  Loan/Application 
Register,  required  by  the  Home  Mortgage  Disclosure  Act.  that  you  submit  to  your  supervisory  agency. 


lUpana't  UtMiiicMioa  Number 

l_l_l_l_U_l_l-l-U  •  1-1 


AgOKy 
Cod* 


Itepoittf't  Tn  Idealifictfiaa  Number 


TottlliDccalri 

Mached  UMB/Appliaiiai  Rc(iitcr 


The  Loan/Application  Register  that  is  attached  covers  activity  during  the  year and  contains  a  total  of  _ 

pages. 

Enter  the  name  and  address  of  your  institution.  The  disclosure  statement  diat  is  produced  by  the  Federal  Financial 
Institutions  Examination  Council  will  be  mailed  to  the  address  you  supply  below: 


Nvncoriiislitulian 


Addrcsi 


City,  SUto,  ZIP 


Enter  the  name,  telephone  number,  and  facsimile  number  of  a  person  who  may  be  contacted  about  questions 
regarding  your  register: 


(_J 

Tekphooe  Number 


(__)_ 


Factimilc 


An  officer  of  your  institution  must  complete  the  following  section: 

I  ccrtiiy  to  the  accuracy  of  the  data  contained  In  this  register. 


NMBCofOOiccr 


SifMiute 
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7.  In  Appendix  A.  the  LOAN/APPUCATION  REGISTER  is  revised  to  read  as  foUows: 
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8.  In  Appendix  A.  the  LOAN/ 
APPUCATION  REGISTER  CODE 
SHEET  is  revised  to  read  as  follows: 

Loan/Application  Register  Code  Sheet 

Use  the  following  codes  to  complete  the 
Loan/ Application  Register.  The  instructions 
to  the  HMDA-LAR  explain  the  proper  use  of 
each  code. 
Application  or  Loan  Information 

Type: 
1— Conventional  (any  loan  other  than  FHA, 

VA.  FSA.  or  RHS  loans) 
2— FHA-insured  (Federal  Housing 

Administration) 
3 — VA-guaranteed  (Veterans 

Administration) 
4— FSA/RHS-guaranteed  (Farm  Service 

Agency  or  Rural  Housing  Service) 

Purpose: 
1— Home  purchase  (one-to-four  family) 
2 — Home  improvement  (one-to-four  fomily) 
3 — Refinancing  (home  purchase  or  home 

improvement,  one-to-four  family) 
4— Multifamily  dwelling  (home  purchase, 

home  improvement,  and  refinancings) 

Owner-Occupancy: 
1 — Owner-occupied  as  a  principal 

dwelling 
2 — Not  owner-occupied 
3 — Not  applicable 

Action  Taken: 
1 — Loan  originated 

2 — Application  approved  but  not  accepted 
3 — Application  denied  by  financial 

institution 
4 — Application  withdrawn  by  applicant 
5 — File  closed  for  incompleteness 
6— Loan  purchased  by  your  institution 

Applicant  Information 

Race  or  National  Origin: 
1— American  Indian  or  Alaskan  Native 
2 — Asian  or  Pacific  Islander 
3— Black 
4 — Hispanic 
5— White 
6— Other 
7 — Information  not  provided  by  applicant 

in  mail  or  telephone  application 
8 — Not  applicable 

Sex: 
1— Male  ^ 

2 — Female 
3 — ^Information  not  provided  by  applicant 

in  mail  or  telephone  application 
4 — Not  applicable 

Type  of  Purchaser 

O^Loan  was  not  originated  or  was  not  sold 

in  calendar  year  covered  by  register 
1— FNMA  (Federal  National  Mortgage 

Association] 
2— GNMA  (Government  National  Mortgage 

Association) 
3— FHLMC  (Federal  Home  Loan  Mortgage 

Corporation) 
4— FAMC  (Federal  Agricultural  Mortgage 

Corporation) 
5 — Commercial  bank 
6 — Savings  bank  or  savings  association 
7 — Life  insurance  company 
B — Affiliate  institution 
9 — Other  type  of  purchaser 


Reasons  for  Denial  (optional) 

1 — Debt-to-income  ratio 

2 — Employment  history 

3 — Credit  history 

4— Collateral 

5 — Insufficient  cash  (downpayment.  closing 

costs) 
6 — Unverifiable  information 
7 — Credit  application  incomplete 
8 — Mortgage  insurance  denied 
9— Other 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  24. 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  98-26155  Filed  9-29-98;  8:45  am) 
BtLLMG  CODE  ttlO-OI-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

1 2  CFR  Parts  701  and  724 

Organization  and  Operation  of  Federal 
Credit  Unions;  Trustees  and 
Custodians  of  Pension  Plans 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  Rule. 


SUMMARY:  NCUA  is  adopting  as  final  the 
interim  final  amendments  to  part  724 
regarding  federal  credit  imions  acting  as 
trustees  and  custodians  of  pension  and 
retirement  plans  and  part  701  regarding 
retirement  benefits  for  federal  credit 
imion  employees  that  were  issued  in 
March,  1998.  The  final  amendments 
revise  part  724  to  authorize  federal 
credit  imions  to  act  as  trustees  and 
custodians  for  Roth  IRAs  and  Education 
IRAs.  The  final  amendments  also 
conform  part  701  to  be  consistent  with 
the  changes  made  to  part  724. 
DATES:  Effective  January  1, 1998. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  Virginia,  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Kressman.  Staff  Attorney,  at 
the  above  address,  or  telephone  at  (703) 
518-6540. 
SUPPLEMENTARY  INFORMATION: 

Interim  Final  Rule 

On  March  13, 1998,  NCUA  issued  an 
interim  final  rule  that  made  the  above 
summarized  substantive  and 
conforming  revisions  to  part  724  and 
part  701.  It  became  effective  upon  its 
publication  in  the  Federal  Register  on 
March  24, 1998.  63  FR  14025,  March  24, 
1998.  In  response  to  a  request  for 
comment  made  in  the  interim  final  rule, 
NCUA  received  four  comment  letters, 
three  from  trade  associations  and  one 
from  a  federal  credit  union.  Each  of  the 


four  commenters  supported  the  final 
amendments  and  also  provided 
additional  comments,  as  discussed 
below. 

The  interim  final  rule  provides  that 
federal  credit  unions  are  authorized  to 
act  as  trustees  and  custodians  of  Roth 
IRAs  and  Education  IRAs.  Such 
authority  is  in  addition  to  those  trustee 
and  custodian  services  that  federal 
credit  unions  have  been  authorized  to 
provide  for  other  kinds  of  pension  and 
retirement  plans  for  approximately  the 
past  twenty-three  years.  Two 
commenters  noted  that  many  federal 
credit  unions  began  acting  as  trustees 
and  custodians  of  Roth  IRAs  and 
Education  IRAs  as  early  as  January  1, 
1998,  the  date  on  which  such  accounts 
were  available  to  consumers,  and  that 
many  other  federal  caredit  unions  did  the 
same  between  January  1, 1998  and 
March  23, 1998.  Each  of  these  two 
commenters  voiced  a  concern  that  such 
action,  having  been  taken  by  federal 
credit  unions  in  advance  of  the  effective 
date  of  the  interim  final  rule,  could 
leave  many  federal  credit  unions  and 
Roth  IRA  and  Education  IRA  account 
holders  subject  to  possible  tax  liability 
or  other  regulatory  difficulties. 
Specifically,  each  of  these  commenters 
noted  that,  because  NCUA  did  not 
technically  provide  federal  credit 
unions  with  regulatory  authority  to  act 
as  trustees  and  custodians  for  such 
accotmts  prior  to  March  24, 1998, 
accounts  opened  prior  to  that  date  might 
be  viewed  as  faiUng  to  qualify  for  the 
intended  tax  treatment  imder  the 
Internal  Revenue  Code.  Under  such 
dnnmistances,  holders  of  Roth  IRA  and 
Education  IRA  accoimts  opened  prior  to 
March  24, 1998,  writh  regular 
contributions  or  especially  via  a  roll- 
over from  another  qualifying  plan,  could 
face  severe  tax  consequences  and  other 
significant  financial  hardships. 
Accordingly,  the  commenters  tuged 
NCUA  to  make  this  final  rule  effective 
retroactively  to  January  1, 1998.  The  tax 
benefits  available  to  individuals  through 
Roth  IRA  and  Education  IRA  accoimts 
arise  through  amendments  to  the 
Internal  Revenue  Code.  Thos^ 
amendments  became  effective  for  tax 
payers  as  of  January  1 ,  1998.  Through 
the  same  IRA  amendments,  FCUs' 
existing  statutory  authority  was 
expanded.  In  the  Board's  view,  any 
limitation  resulting  from  the  worcQng  of 
NCUA's  regulations  would  raise  a 
technical  regulatory  violation  for  an 
FCU,  not  a  tax  problem  for  individual 
account  holders.  Nevertheless,  to  avoid 
any  imdesirable  consequences,  cure 
imintended  results  and  reUeve  federal 
credit  imions  acting  as  trustees  and 
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custodians  of  Roth  IRAs  and  Education 
IRAs  of  unnecessary  restrictions,  NCUA 
makes  this  final  rule  retroactively 
effective  as  of  January  1. 1998.  5  U.S.C. 
553(d)(1). 

The  remaining  two  commenters 
requested  NCUA  to  amend  or  otherwise 
provide  clarification  regarding  the 
authority  of  federal  credit  imions  to  act 
as  trustees  and  custodians  of  state  and 
federal  Medical  Savings  Accoimts 
(MSAs).  One  of  these  commenters  also 
indicated  its  preference  for  NCUA  to 
move  forward  in  this  regard  with  a 
request  for  comment,  rather  than  an 
advanced  notice  of  proposed 
rulemaking.  As  indicated  in  the  interim 
final  rule,  NCUA  requested  comment 
pertaining  only  to  Roth  IRAs  and 
Education  IRAs.  NCUA  made  a  request 
for  comment  in  this  manner  because  to 
amend  part  724  and  part  701  to  address 
MSAs  would  entail  extensive 
modifications  or  possibly  a  new  rule 
and  would  unduly  delay  satisfying  the 
more  immediate  need  to  implement  the 
final  amendments  pertaining  to  Roth 
IRAs  a^d  Education  IRAs.  The  NCUA 
agrees  with  the  commenters  that  the  role 
of  federal  credit  imions  with  respect  to 
the  administration  of  MSAs  is  an  issue 
that  warrants  regulatory  review  and 
intends  to  conduct  such  a  review  in  a 
timely  fashion. 

In  summary,  NCUA  is  adopting  the 
interim  final  amendments  in  final, 
without  any  changes,  except  to  make 
such  amendments  effective  as  of  January 
1. 1998. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

This  final  rule  conforms  the  current 
regulation  to  recent  changes  in  the 
federal  tax  law  and  does  not  expand 
upon  the  nature  of  the  activity 
authorized  for  federal  credit  imions.  The 
Board  has  determined  and  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  NCUA  has  determined  that 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  any 
paperwork  requirements. 

Executive  Order  12612 

This  final  rule  only  applies  to  federal 
credit  unions.  It  has  no  affect  on  the 
regulation  of  state-chartered  credit 
unions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 


L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
551.  The  OfBce  of  Management  and 
Budget  has  reviewed  this  rule  and  has 
determined  that  for  purposes  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  this  is  not  a  major 
rule. 

List  of  Subjects 

12  CFR  Part  701 

Credit  unions. 

12  CFR  Part  724 

Credit  unions.  Pensions,  Reporting 
and  recordkeeping  requirements,  Trusts 
and  trustees. 

By  the  National  Credit  Union 
Administration  Board,  this  23rd  day  of 
September,  1998. 
Becky  Baker. 
Secretary.  NCUA  Board. 

For  the  reasons  stated  above  and  in 
the  interim  final  rule,  NCUA  amends  12 
CFR  chapter  VII  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDTT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756. 
1757,  1759.  1761a.  1761b,  1766, 1767, 1782, 
1784, 1787. 1789.  Section  701.6  is  also 
authorized  by  15  U.S.C.  3717.  Section  701.  31 
is  also  authorized  by  15  U.S.C.  1601  et  seq.; 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C  4311- 
4312. 

2.  Revise  the  second  sentence  of 
§  701.19(a)  to  read  as  follows: 

§701.19    Retirement  benefits  for 
employees  of  Federal  credit  unions. 

(a)  *  *  *  In  those  cases  where  a 
Federal  credit  union  is  to  be  a  plan 
trustee  or  custodian,  the  plan  must  be 
authorized  and  maintained  in 

accordance  with  the  provisions  of  Part 
724  of  this  chapter.*  *  * 


PART  724— TRUSTEES  AND 
CUSTODIANS  OF  PENSION  PLANS 

3.  The  authority  citation  for  part  724 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1765, 1766  and 
1787. 

4.  In  §  724.1,  revise  the  section 
heading  and  first  sentence  to  read  as 
follows: 


f  724.1  Federal  credit  unions  acting  as 
trustees  and  custodians  of  pension  and 
ratirament  plans. 

A  Federal  credit  union  is  authorized 
to  act  as  trustee  or  custodian,  and  may 
receive  reasonable  compensation  for  so 
acting,  under  any  written  trust 
instrument  or  custodial  agreement 
created  or  organized  in  the  United 
States  and  forming  part  of  a  pension  or 
retirement  plan  which  qualifies  or 
qualified  for  specific  tax  treatment 
under  sections  401(d),  408,  408A  and 
530  of  the  Internal  Revenue  Code  (26 
U.S.C.  401(d),  408,  408A  and  530),  for 
its  members  or  groups  of  its  members, 
provided  the  funds  of  such  plans  are 
invested  in  share  accoimts  or  share 
certificate  accounts  of  the  Federal  credit 
union.  •  •  • 

[PR  Doc.  98-26114  Filed  9-29-98;  8:45  am] 
BNXMQ  coot  TNS-ei-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodcet  No.  »7-Niyi-272-AD:  Amendment 
39-10606;  AD  98-2(M(q 

RIN  2120-AA64 

Airworthiness  DlrsctfvM;  Boeing 
Model  747-100,  -200.  -300,  SP,  and  SR 
Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  747-100, 
-200,  -300,  SP,  and  SR  series  airplanes, 
that  requires  the  installation  of 
shielding  and  separation  of  the 
electrical  wiring  of  the  fuel  quantity 
indication  system  (FQIS).  This 
amendment  is  prompted  by  a  failure 
analysis  of  the  FQIS.  and  by  testing 
results,  which  revealed  that  excessive 
energy  levels  in  the  electrical  wiring 
and  probes  of  the  fuel  system  could  be 
induced  by  electrical  transients.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  electrical  transients, 
induced  by  electromagnetic  interference 
(EMI),  or  electrical  short  circuit 
conditions  from  causing  arcing  of  the 
FQIS  electrical  wiring  or  probes  in  the 
fuel  tank(s).  Such  arcing  could  result  in 
ignition  of  the  fuel  tank(s). 
EFFECTIVE  DATE:  November  4. 1998. 
ADDRESSES:  Information  pertaining  to   ^ 
this  amendment  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
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Docket,  1601  land  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Hartonas.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2864;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  747-100, 
-200,  and  -300  series  airplanes  was 
published  in  the  Federal  Register  on 
December  1. 1997  (62  FR  63624).  [An 
action  to  reopen  the  comment  period  for 
the  proposal  was  issued  on  March 
23,1998  (63  FR  14850,  March  27. 1998).) 
That  action  proposed  to  require  the 
installation  of  components  for  the 
suppression  of  electrical  transients  and/ 
or  the  installation  of  shielding  and 
separation  of  the  electrical  wiring  of  the 
fuel  quantity  indication  system  (FQIS). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  To  Withdraw  Proposed  AD: 
Lack  of  Evidence 

Three  commenters,  including  the 
manufacturer,  state  that  the  proposed 
AD  should  be  withdrawn  or 
significantly  delayed,  based  on  the  lack 
of  conclusive  evidence  that  the  Trans 
World  Airlines  Flight  800  accident  on 
July  17, 1996  (hereinafter  referred  to  as 
TWA  Flight  800),  which  involved  a 
Model  747-100  series  airplane,  was 
caused  by  failure  of  the  FQIS 
components  and  wiring  that  is  routed  to 
the  tanks.  In  addition,  the  manufacturer 
comments  extensively  on  the  features  of 
the  existing  system  that  are  intended  to 
prevent  an  ignition  source  from  existing 
in  the  fuel  tanks  due  to  FQIS  wiring  or 
component  failures.  The  manufacturer 
further  comments  that  it  believes  that 
the  current  design  of  the  FQIS  is  safe  in 
the  originally  delivered  configuration, 
when  it  is  maintained  in  accordance 
with  the  manufacturer's  approved 
maintenance  documents.  The 
manufacturer  states  that  multiple 
failures  within  the  FQIS  would  be 
required  to  create  an  ignition  source 
within  a  fuel  tank. 


The  FAA  does  not  concur  that  the 
proposed  AD  should  be  withdrawn  or 
delayed.  The  FAA  agrees  that  no 
conclusive  evidence  exists  that  failure 
of  the  FQIS  components  or  wiring  that 
is  routed  to  the  tanks  caused  the  TWA 
Flight  800  airplane  accident.  However, 
during  such  accidents,  evidence  that 
could  lead  to  a  conclusive  identification 
of  the  cause  of  the  accident  is  often 
destroyed.  Even  without  the  destruction 
caused  by  the  accident,  there  often  is  no 
specific  physical  evidence  of  low-energy 
electrical  arcing.  In  addition,  in 
consideration  of  the  amount  of  wiring 
installed  on  a  Boeing  Model  747  series 
airplane,  and  in  consideration  of  the 
amoimt  of  damage  to  the  wiring  that 
occurred  during  the  airplane  fire, 
breakup,  and  subsequent  recovery, 
conclusive  identification  of  a  specific 
wire  that  was  damaged  before  the  fire 
and  breakup  is  extremely  xmlikely. 

Following  the  determination  that  a 
fire  in  the  center  wing  fuel  tank  of  the 
TWA  Flight  800  airplane  was  the  initial 
event  in  the  airplane  breakup,  and  the 
determination  that  the  fire  was  not 
caused  by  an  external  source  such  as  a 
bomb  or  missile,  the  National 
Transportation  Safety  Board  (NTSB)  has 
necessarily  used  systems  analysis 
methods  to  determine  what  systems  on 
the  airplane  are  most  likely  to  have  been 
the  source  of  ignition  energy.  That 
analysis  included  an  examination  of 
system  failure  modes  and  effects,  an 
examination  of  service  history,  and 
examinations  of  similar  airplanes.  It  was 
that  analysis  that  led  the  FAA  to 
propose  the  requirements  specified  in 
the  notice  of  proposed  rulemaking 
(NPRM). 

In  commenting  on  the  specific  design 
features  of  the  FQIS  on  Model  747  series 
airplanes,  the  manufacturer  points  out 
that  multiple  independent  failures 
would  be  required  to  create  an  FQIS- 
related  ignition  source  in  the  fuel  tank, 
implying  that  such  an  event  is  therefore 
impossible.  The  FAA  agrees  that  more 
than  one  failure  would  be  required  to 
create  an  ignition  source  inside  the  fuel 
tank.  The  fact  that  fuel  tank  explosions 
on  Model  747  series  airplanes  have  been 
rare  would  seem  to  support  a  claim  that 
single  failures  have  not  been  the  cause 
of  fuel  tank  explosions.  However, 
during  the  accident  investigation,  the 
FQIS  safety  analysis  and  the 
examinations  of  Model  747  series 
airplanes  performed  by  the  NTSB 
revealed  several  scenarios  where  a 
combination  of  a  latent  failure  or  aging 
condition  within  the  fuel  tank  and  a 
subsequent  single  failure  or  electrical 
interference  condition  outside  the  tank 
can  cause  an  ignition  source  to  occur 
inside  a  fuel  tank. 


Examples  of  these  in-tank  and  out-of- 
tank  conditions  that  can  contribute  to  a 
multiple-failure  ignition  scenario  were 
foimd  in  airplane  service  records  and  on 
airplanes  that  were  inspected  by  the 
FAA  and  the  NTSB.  Various  center  wing 
fuel  tanks  were  found  with  conductive 
debris  in  the  tanks,  damaged  FQIS  wire 
insulation  at  the  fuel  probes,  and 
contamination  of  probes  and  in-tank 
wiring  by  conductive  copper/sulfur  or 
silver/sulfur  films.  Each  of  these 
conditions  can  create  latent  potential 
ignition  locations  inside  the  fuel  tank. 
In  addition,  several  conditions  have 
been  identified  that  can  lead  to 
sufficient  energy  in  the  FQIS  wiring  to 
create  an  ignition  source  if  combined 
with  one  of  the  latent  conditions 
described  above:  For  example, 
electromagnetic  coupling  between 
systems  routed  together  in  bimdles  can 
occur.  In  addition,  direct  short  circuit 
conditions  can  occur  in  wire  bundles 
containing  FQIS  wiring.  Airplanes  were 
found  with  aliiminimi  drill  shavings  on 
and  inside  various  wire  bundles  in 
several  locations  between  the  fligjit  deck 
and  the  fuel  tank.  Such  shavings  can. 
with  vibration  or  other  motion,  cut 
through  wire  insulation  and  provide  a 
conductive  path  between  wires  in  a 
bundle.  Service  history  contains  records 
of  wire  bimdle  fires,  which  may  have 
been  due  to  such  conditions.  An 
examination  of  one  wire  bimdle 
involved  in  such  a  fire  revealed  the 
presence  of  aluminum  globules, 
presumably  from  molten  shaving. 

The  manufacturer  also  stated  that,  if 
a  failiire  in  a  wire  bundle  involving  the 
FQIS  were  to  occur,  the  FQIS 
indications  would  be  affected  and  the 
failure  would  be  noted  and  repaired.  No 
arc  would  be  created  inside  the  fuel 
tank  due  to  the  inherently  safe  design  of 
the  in-tank  components  and  wiring.  The 
FAA  does  not  agree.  If  one  of  the  latent 
in-tank  conditions  discussed  above 
existed  on  the  accident  airplane,  the 
first  indication  of  a  wire  bimdle  failure 
or  electromagnetic  interference  (EMI) 
event  outside  the  tank  may  have  been 
ignition  of  the  fuel  vapor  in  the  tank.  In 
the  minutes  immediately  preceding  the 
in-fli^t  breakup  of  the  TWA  Flight  800 
airplane,  the  cockpit  voice  recorder 
indicates  that  the  crew  noticed  a  fuel 
flow  indicator  that  was  providing  erratic 
indications.  Such  indications  could 
have  been  due  to  a  feilure  occurring  in 
a  wire  bundle.  The  NTSB  investigation 
determined  that  the  fuel  flow  indicator 
wiring  was  routed  in  the  same  wire 
bundle  as  FQIS  wiring  on  the  TWA 
Flight  800  airplane. 

An  examination  of  the  service  history 
for  transport  category  airplanes  on 
which  shielding  and  separation  of  the 
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FQIS  wiring  from  other  systems  have 
been  incorporated  has  shown  that  fewer 
fuel  tank  fire/explosion  events  have 
occurred  (a  tabulation  of  transport 
airplane  fuel  tank  fires  was  included  in 
the  FAA  Notice  of  Request  for 
Comments  on  NTSB  Safety 
Recommendations  published  in  the 
Federal  Register  on  April  3, 1997  (62  FR 
16014)).  The  two  most  recent  fuel  tank 
explosion  accidents — a  Boeing  Model 
737-300  series  airplane  operated  by 
Philippine  Airlines  in  1990,  and  a 
Boeing  Model  747-100  series  airplane 
operated  as  TWA  Flight  800  in  1996 — 
remain  unsolved,  and  both  airplane 
types  follow  the  wiring  practices 
addressed  by  this  rule. 

Therefore,  the  FAA  has  determined 
that,  to  address  the  potential  for  fuel 
tank  ignition  due  to  a  latent  failure  plus 
one  subsequent  failure,  the  type  design 
of  the  Model  747  series  airplane  must  be 
brought  up  to  the  same  wiring  standards 
as  other  transport  category  airplanes 
certificated  during  the  same  time  period 
that  the  Model  747  series  airplane  was 
certificated.  (Similar  rulemaking  has 
been  proposed  for  Model  737  series 
airplanes.  Reference  Rules  Docket  No. 
9&-NM-50-AD  (63  FR  38524,  April  22, 
1998).)  No  change  to  this  final  rule  is 
necessary. 

Request  To  Withdraw  Proposed  AO: 
Inaccurate  Test  Results 

Four  commenters  state  that  the 
proposed  AD  should  be  withdravra  and 
the  problem  studied  further.  The 
commenters  claim  that  the  results  of 
laboratory  EMI  testing  performed  by  the 
manufactiuer  are  not  representative  of 
actual  conditions  on  an  airplane. 

These  commenters  further  state  that 
results  of  additional  testing  performed 
by  the  manufacturer  on  an  airplane  did 
not  agree  with  the  findings  obtained  in 
the  laboratory,  and  showed  much  lower 
levels  of  electromagnetic  coupling 
between  the  FQIS  and  other  systems  on 
the  airplane.  The  FAA  does  not  concur 
that  the  proposed  AD  should  be 
withdrawn.  The  laboratory  testing 
performed  by  the  manufactiuer  was 
based  on  an  industry-accepted 
procedure  (FAA  Advisory  Circular  21- 
16C,  "Radio  Technical  Commission  for 
Aeronautics"  Document  DO-160C).  The 
test  set-up  and  procedure  re-create  a 
well-known  electrical  transient  event 
resulting  from  switching  of  airplane 
electrical  systems. 

The  industry-accepted  test  set-up  and 
procedure  were  developed  by  industry 
with  key  support  from  the 
manufacturer,  and  were  based,  in  part, 
on  data  provided  by  the  manufacturer 
for  typical  sudtching  transients  on  the 
manufacturer's  airplanes. 


Also,  the  FAA  has  determined  that 
the  test  procedures  used  during  the 
manufacturer's  airplane  test  were  not 
representative  of  all  the  possible 
conditions  on  an  airplane  in  operation. 
The  test  was  performed  on  an  out-of- 
service  airplane  with  only  some  of  the 
relevant  systems  powered  and  sv^tched. 
No  attempt  was  made  to  represent  any 
system  failure  conditions  or 
compromised  shielding/groimding 
provisions  on  the  systems  that  were 
powered  and  switched.  Also,  because  of 
the  way  airplane  wire  bundles  are 
manufactured  and  installed,  significant 
variation  in  levels  of  coupling  among 
systems  has  been  seen  in  the  past  and 
would  be  expected  on  Model  747  series 
airplanes. 

Moreover,  the  FAA's  determination  of 
the  existence  of  an  unsafe  condition  is 
not  wholly  dependent  on  the  results  of 
the  tests  discussed  above.  In  the  FQIS 
system  safety  analysis  and  airplane 
inspections  performed  by  the  NTSB, 
several  tank  ignition  scenarios  were 
identified  involving  a  combination  of  a 
latent  failure  or  aging  condition  inside 
the  fuel  tank  and  a  subsequent  failure  or 
electromagnetic  coupling  outside  the 
tank.  Various  FAA  and  NTSB  activities 
identified  actual  examples  of,  or  the 
specific  potential  for,  each  of  those 
types  of  contributing  conditions.  The 
FAA  has  proposed  a  separate  AD  action 
to  address  contributing  in-tank  failure  or 
aging  conditions  that  have  been 
identified.  (Reference  Rules  Docket  No. 
98-NM-163-AD  (63  FR  39765,  dated 
July  24, 1998).]  This  final  rule  is 
intended  to  address  the  out-of-tank 
contributing  conditions  that  could  lead 
to  tank  ignition. 

By  requiring  "best  practices"  to  be 
used  bodi  inside  the  tank  (to  eliminate 
the  possibihty  for  the  creation  of  latent 
"spark-gap"  locations  in  the  event  of 
high  voltage  on  the  FQIS  wires)  and 
outside  the  tank  (to  avoid  introduction 
of  ignition  energy  onto  the  FQIS  wires), 
the  FAA  believes  that  the  FQIS  design 
of  the  Model  747  series  airplane  will 
meet  appropriate  fail-safe  standards. 
The  modified  design  will  then  provide 
the  level  of  safety  (i.e.,  tank  ignition 
events  should  never  occur)  intended  by 
the  regulations  in  place  at  the  time  of 
original  certification  of  the  design,  and 
the  unsafe  condition  will  be  eliminated 
from  this  threat.  No  change  to  the  final 
rule  is  necessary. 

Request  To  Withdraw  Proposed  AD: 
Potential  for  Other  Safety  Problems 

Seven  commenters  state  that  the 
proposed  rule  should  be  withdrawn  and 
the  need  for  the  rule  should  be  studied 
further.  The  commenters  are  concerned 
that  the  proposed  changes  may 


introduce  other  imforeseen  problems 
onto  an  airplane  that  has  an  excellent 
safety  record.  The  commenters  are 
specifically  concerned  about  transient 
suppression  devices  reducing  the 
acciu^cy  of  the  FQIS  and  the 
replacement  of  wiring  causing  damage 
to  remaining  wiring  on  older  airplanes. 
These  commenters  also  express  concern 
that  transient  suppression  devices  could 
have  latent  failure  conditions  under 
which  electrical  transients  would  not  be 
suppressed,  and  therefore  would  require 
added  repetitive  inspections  or  tests. 
The  FAA  does  not  concur  that  the 
proposed  AD  should  be  withdrawn. 
However,  the  FAA  agrees  with 
comments  &x)m  the  manufacturer  and 
one  of  the  operators  that  the  use  of 
transient  suppression  devices  to 
perform  a  critical  function  of  preventing 
tank  ignition  is  new,  and  that  the 
industry  should  be  cautious  in 
exploring  that  option.  Therefore,  the 
FAA  is  not  including  a  requirement  for 
the  incorporation  of  such  devices  in  the 
final  rule.  The  FAA  instead  is  requiring 
that  the  FQIS  vtriring  be  shielded  and 
separated  irom  other  wiring,  as 
explained  previously.  This  requirement 
is  merely  a  subset  of  those  requirements 
specified  in  the  proposed  AD.  The 
modified  wiring  configuration  proposed 
by  the  manufacturer  caps  and  stows  the 
existing  wiring  and  requires  the  new 
waring  to  be  installed  as  a  separate 
bimdle  in  most  parts  of  the  airplane. 
This  method  minimizes  the  disturbance 
of  existing  wiring,  which  reduces  the" 
likelihood  that  additional  problems  will 
be  caused  by  the  modification  of  the 
FQIS  wiring.  The  FAA  has  revised  the 
final  rule  to  eliminate  the  proposed 
requirement  for  installation  of  transient 
suppression  devices. 

Request  To  Delay  Issuance  of  the  AD: 
Make  Service  Information  Available 

Two  commenters,  including  the 
manufacturer  of  FQIS  components,  state 
that  the  proposed  AD  should  not  be 
issued  until  service  information  to 
accomplish  the  required  actions  is 
available  from  the  manufacturer.  These 
commenters  state  that  the  cost  of  the 
proposed  rule  could  not  be  assessed 
accurately  in  the  absence  of  service 
information,  and  that  a  significant 
portion  of  the  proposed  compliance 
time  would  be  used  up  in  the 
preparation  of  service  information. 

The  FAA  does  not  concur.  Tbe  FAA 
does  not  consider  that  delaying  this 
action  imtil  after  the  release  of  the 
service  bulletin  planned  by  the 
manufacturer  is  warranted  because 
sufficient  technology  currently  exists  to 
devise  and  install  the  required  features 
within  the  compUance  time.  However, 
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paragraph  (a)  of  the  final  rule  has  been 
revised  to  allow  36  months  for  the 
modification  of  airplanes.  The  extension 
of  the  compliance  time  afforded  by  this 
change  is  intended  to  allow  sufficient 
time  for  the  preparation  of  a 
manufacturer's  service  bulletin  and  for 
the  subsequent  modification  of  the 
affected  airplanes  during  scheduled 
maintenance.  The  FAA  has  determined 
that  this  extension  of  the  compUance 
time  will  not  have  a  significant  adverse 
effect  on  the  safety  of  the  fleet  of  Model 
747  series  airplanes. 

At  the  time  the  NPRM  was  issued,  the 
manufacturer  had  not  prepared  service 
information  with  specific  cost 
information;  the  FAA  estimated  the 
costs  based  on  similar  modifications 
accomplished  previously  on  other 
airplane  models.  The  cost  estimate  has 
been  revised  based  on  information 
provided  by  the  manufacturer,  as 
discussed  below. 

Request  To  Delay  Issuance  of  the  AD 
Until  a  Meetiiig  Is  Held 

One  commenter  states  that  the  rule 
should  be  withdrawn  or  delayed  until  a 
meeting  can  be  held  among 
representatives  of  operators, 
manufacturers,  and  the  FAA.  The  FAA 
does  not  concur.  The  commenter 
provided  no  technical  justification  for 
the  proposed  delay.  As  indicated 
previously,  the  compliance  time  has 
been  extended  fi-om  12  months,  as 
proposed,  to  36  months  in  this  final 
rule.  To  delay  this  action  further  would 
be  inappropriate,  since  the  FAA  has 
determined  that  an  imsafe  condition 
exists  and  that  affected  airplanes  must 
be  modified  to  ensure  continued  safety. 
No  change  to  the  AD  is  necessary. 

Request  To  Extend  Compliance  Time 

Seven  commenters,  including  the 
manufacturer,  a  vendor  of  transient 
suppression  systems,  and  several 
operators,  state  that  a  longer  compliance 
time  should  be  allowed  to  allow 
modification  of  airplanes  during  heavy 
maintenance  activities  scheduled 
previously  and  to  allow  time  for  service 
information  to  be  prepared.  The 
manufacturer  states  that  18  to  24 
months  would  be  required  to  prepare 
service  information. 

The  FAA  concurs  partially.  Although, 
as  explained  previously,  the  FAA  does 
not  agree  that  18  to  24  months  would  be 
required  solely  to  prepare  service 
information,  the  FAA  does  agree  that 
schedule  interruptions  should  be 
minimized  in  performing  the 
modifications  to  the  Model  747  series 
airplane  fleet.  The  FAA  has  attempted 
to  determine  a  compliance  time  that 
provides  for  the  most  timely 


modification  possible  without  causing 
unnecessary  schedule  interruptions.  As 
stated  previously,  the  FAA  has  revised 
paragraph  (a)  of  the  final  rule  to  extend 
the  compUance  time  to  36  months  for 
accomplishment  of  the  modification. 
This  compliance  time  is  expected  to 
allow  sufficient  time  for  preparation  of 
service  information,  and  for  the  affected 
airplanes  to  be  modified  during 
scheduled  "C"  or  "D"  checks. 

Prefierence  for  a  Specific  Design 
Solution . 

Three  commenters,  including  the 
manufacturer,  propose  no  specific 
change  to  the  rule,  but  state  a  preference 
for  a  particular  design  change  to  address 
the  unsafe  condition.  The  manufacturer 
states  that  it  believes  that  wire 
separation  and  shielding  is  currently  the 
preferable  solution  because  of  concerns 
about  transient  suppression  devices 
reducing  the  accuracy  of  the  fuel 
quantity  indication  and  concerns  about 
those  devices  having  latent  failure 
conditions  under  which  electrical 
transients  would  not  be  suppressed. 
Another  commenter,  an  operator, 
prefers  that  transient  suppression  alone 
be  used  because  it  would  be  less  costly 
and  disruptive  to  install.  A  specific 
technical  and  meirketing  proposal  for 
transient  suppression  devices  was 
submitted  by  a  vendor  of  such  devices 
for  other  types  of  installations. 

The  FAA  infers  that  the  commenters 
request  that  a  particular  design  be 
required  rather  than  offering  optional 
methods  of  compliance.  The  FAA 
concurs  partially.  As  discussed 
previously,  the  FAA  agrees  that  wire 
separation  and  shielding  provide  the 
preferred  design  solution.  Based  on 
comments  fi-om  the  manufactiuer  and 
on  its  own  further  analysis,  the  FAA  has 
determined  that  transient  suppression 
devices  alone  may  not  meet  the  intent 
of  the  rule.  The  FAA  has  concerns  that 
transient  suppression  devices  may  have 
latent  failure  modes  that  render  the 
transient  suppression  function 
inoperative,  or  may  have  failure  modes 
that  may  allow  introduction  of  high 
voltage  signals  into  the  fuel  tank  that 
otherwise  would  not  have  occurred. 

Based  on  the  comments  and  the 
FAA's  concerns,  paragraph  (a)  of  the 
final  rule  has  been  revised  to  eliminate 
the  general  requirement  for  transient 
suppression.  Operators  that  have 
specific  design  changes  other  than  those 
required  by  the  AD  that  may  provide  an 
acceptable  level  of  safety  may  request 
approval  of  an  alternative  method  of 
compliance  in  accordance  with 
paragraph  (b)  of  the  AD. 


Request  for  Inclusion  of  Optional 
Method  of  Compliance 

Three  commenters  suggest  that  the 
installation  of  a  BFGoodrich  Aerospace 
FQIS  be  allowed  as  an  optional  method 
of  compliance  in  the  proposed  AD.  The 
commenters  state  that  the  BFGoodrich 
system,  already  approved  by  a 
Supplemental  Type  Certificate  and 
installed  on  approximately  75  airplanes, 
incorporates  sldelding  and  separation  of 
the  FQIS  wiring  from  the  wiring  for  . 
other  airplane  systems. 

Hie  FAA  does  not  concur.  Until 
specific  design  data  are  reviewed,  the 
FAA  caimot  determine  whether  the 
BFGoodrich  design  should  be  approved 
as  an  alternative  method  of  compliance. 
To  delay  this  action  while  the  FAA 
reviews  the  BFGoodrich  design  would 
be  inappropriate,  since  the  FAA  has 
determined  that  an  imsafe  condition 
exists  and  that  affected  airplanes  must 
be  modified  to  ensure  continued  safety. 
Interested  operators  may  request 
approval  of  an  alternative  method  of 
compliance  in  accordance  with  the 
provisions  of  paragraph  (b)  of  the  AD. 
No  change  to  the  final  rule  is  necessary. 

Request  To  Revise  Cost  Estimate  of  the 
Proposed  AD 

Three  commenters  propose  no 
specific  change  to  the  rule,  but  disagree 
with  the  cost  estimate  in  the  proposed 
rule,  and  offer  differing  specific  cost 
estimates.  One  commenter,  an  operator, 
states  that  at  least  200  work  hours  per 
airplane  would  be  required  to  perform 
the  proposed  modification,  and  even 
more  hours  would  be  required  if  the 
FQIS  wire  routing  is  changed 
significantly.  A  vendor  of  FQIS's  states 
that,  based  on  its  own  experience 
retrofitting  such  systems  in  Model  747 
series  airplanes,  600  to  1,200  work 
hours  per  airplane  woiUd  be  required  to 
perform  the  proposed  modifications. 
The  manufacturer  states  that  450  work 
hours  and  $9,000  for  parts  would  be 
required  to  separate  and  shield  the  FQIS 
wiring,  and  that  16  to  24  work  hours 
and  $25,000  for  parts  would  be  required 
to  install  transient  suppression  devices. 

The  FAA  infers  that  the  commenters 
are  requesting  revision  of  the  cost 
impact  information  of  the  AD.  The  FAA 
concurs.  At  the  time  the  NPRM  was. 
issued,  the  manufacturer  had  not 
prepared  service  information  with 
specific  cost  information.  The  FAA 
made  an  estimate  of  the  costs  based  on 
similar  modifications  accomplished 
previously  on  other  airplane  models. 
The  cost  estimate  in  this  final  rule  has 
been  revised  based  on  information 
provided  by  the  manufacturer,  and  now 
reflects  that  modification  of  affected 


Federal  Register/ Vol.  63,  No.  189 /Wednesday.  September  30.  1998 /Rules  and  Regulations     52151 


Model  747  series  airplanes  to  install 
shielded  FQIS  wiring  and  to  separate 
the  FQIS  wiring  from  other  wiring  is 
expected  to  require  450  work  hours  and 
$9,000  for  parts. 

Request  for  Qarification  of  Affected 
Fuel  Tanks 

One  commenter  states  that  the 
proposed  AD  refers  only  to  fuel  tanks 
and  is  not  clear  as  to  whether  it  is 
intended  to  apply  to  all  fuel  tanks  or 
just  the  center  wing  fuel  tank.  The  FAA 
concurs  that  clarification  is  necessary, 
and  has  changed  the  final  rule  to  clearly 
indicate  that  it  is  applicable  to  all  fuel 
tanks. 

Clarification  of  Systems  Affected 

Since  the  issuance  of  the  NPRM,  the 
FAA  recognized  that  the  proposed  AD 
may  be  imclear  with  respect  to  which 
electrical  circuits  were  intended  to  be 
affected  by  the  proposed  AD.  The  FAA 
considers  the  FQIS  wiring  to  include  all 
electrical  circuits  associated  with  the 
control  or  indication  of  the  fuel  quantity 
on  the  airplane.  This  would  include,  but 
is  not  limited  to,  the  FQIS  tank  probe 
circuits,  the  voliunetric  shutoff 
compensator  circuits,  densitometer 
circuits,  and  float  switch  circuits.  The 
term  "circuits"  is  considered  by  the 
FAA  to  include  airplane  wiring  as  well 
as  wiring  within  components.  No 
change  to  the  final  rule  is  necessary. 

Clarification  of  Airplane  Models 
Afilected 

The  NPRM  indicated  that  the 
airplanes  affected  by  the  proposed  AD 
were  Boeing  Model  747-100,  -200,  and 
-300  series  airplanes.  The  proposed  AD 
was  intended  to  apply  to  all  Boeing 
Model  747  series  airplanes  that  do  not 
have  shielded  and  separated  FQIS 
wiring,  including  the  747SR  and  747SP 
series  airplanes.  The  estimate  of  the 
affected  fleet  size  that  was  provided  in 
the  NPRM  included  those  airplanes, 
which  many,  including  the 
manufacturer,  consider  to  be  part  of  the 
Model  747-100  series.  Those  models  are 
listed  separately  on  the  Model  747  Type 
Certificate  Data  Sheet.  Therefore,  in 
order  to  clarify  that  this  AD  does  apply 
to  those  models,  the  final  rule  has  been 
revised  to  list  the  affected  airplanes  as 
Boeing  Model  747-100,  -200,  -300,  SP, 
and  SR  series. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 


neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Cost  Impact 

There  are  approximately  650  Model 
747-100,  -200,  -300,  SP,  and  SR  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
202  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  450  work  hours  per 
airplane  to  accomplish  the  required 
actions,  emd  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $9,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $7,272,000,  or  $36,000 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatmy  Impact 

llie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has     • 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi^m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AODflESSES. 

List  (tf  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 


{39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-20-M    Boeing:  Amendment  3»-10808. 
Docket  97-NM-272-AD. 

Applicability:  All  Model  747-100.  -200. 
-300,  -SP,  and  -SR  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  f)erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  prop)osed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  transients  induced  by 
electromagnetic  interference  (EMI)  or 
electrical  short  circuit  conditions  from 
causing  arcing  of  the  fuel  quantity  indicaticMi 
system  (FQIS)  electrical  wiring  or  probes  in 
the  fuel  tank(s),  which  could  result  in 
ignition  of  the  fiiel  tank(s).  accomplish  the 
following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  replace  all  of  the  FQIS  wiring 
outside  of  the  fuel  tanks  and  surge  tank  with 
shielded  wiring,  and  install  that  wiring  so  as 
to  provide  separation  of  that  wiring  from 
other  airplane  systems  wiring,  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AC»), 
FAA,  Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACX).  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(d)  This  amendment  becomes  effective  on 
November  4, 1998. 

Issued  in  Renton,  Washington,  on 
September  23. 1998. 
Damll  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25972  Filed  9-29-98;  8:45  am) 
MUMQ  CODE  4aiO-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dodwt  No.  08  NM  254  AD;  AfiMndment 
39-10751;  AD  98-19-09] 

RIN  2120-AA64 

Airworthineas  DIrectlvea;  Boeing 
Model  737-100,  -200.  -300,  -400,  and 
-500  Series  Alipianea 

AGENCY:  Federal  Aviation 
Administration,  IX3T. 
ACnOH:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
appUcable  to  all  Boeing  Model  737-100, 
-200,  -300,  -400,  and  -500  series 
airplanes,  that  currently  requires 
removal  of  the  fuel  boost  pump  writing 
in  the  conduits  of  the  wing  and  center 
fuel  tanks;  an  inspection  to  detect 
damage  of  the  wiring,  and  corrective 
action,  if  necessary;  and  eventual 
installation  of  Teflon  sleeving  over  the 
electrical  cable.  That  AD  was  prompted 
by  reports  of  severe  wear  of  the  fuel 
boost  pump  wiring  due  to  chafing 
between  the  wiring  and  the  surrounding 
conduit  inside  the  fuel  tank;  pin-hole- 
sized  holes  in  the  conduit  that  appear  to 
be  the  result  of  arc-through  of  the 
conduit;  and  exposure  of  the  main  tank 
boost  pump  wire  conductor  inside  a 
conduit  and  signs  of  arcing  to  the  wall 
of  the  conduit.  This  amendment 
expands  the  inspection  requirement  to 
include  additional  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  chafing 
and  electrical  arcing  between  the  fuel 
boost  piunp  wiring  and  the  surrounding 
conduit,  which,  if  not  corrected,  could 
result  in  arc-through  of  the  conduit,  and 
consequent  fire  or  explosion  of  the  fuel 
tank. 
DATES:  Effective  October  15, 1998. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737- 
28A1120.  dated  April  24, 1998,  as 
revised  by  Notices  of  Status  Change 
NSC  01,  dated  May  7, 1998,  NSC  02, 
dated  May  8, 1998,  and  NSC  03,  dated 
May  9, 1998,  as  listed  in  the  regulations 


was  previously  approved  by  the  Director 
of  the  Federal  Register  on  June  29. 1998. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737- 
28A1120,  Revision  1,  dated  May  28, 
1998,  as  Usted  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  15, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  30, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
254-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056, 

The  service  information  referenced  in 
this  AD  may  be  obtained  bom  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
.  Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dorr 
Anderson,  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2684; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On  June 
12, 1998,  the  FAA  issued  AD  98-11-52. 
amendment  39-10611  (63  FR  34271, 
June  24, 1998),  applicable  to  all  Boeing 
Model  737-100,  -200,  -300.  -400,  and 
-500  series  airplanes,  to  require  removal 
of  the  fuel  boost  pump  wiring  in  the 
conduits  of  the  wing  and  center  fuel 
tanks;  an  inspection  to  detect  damage  of 
the  wiring,  and  corrective  action,  if 
necessary;  and  eventual  installation  of 
Teflon  sleeving  over  the  electrical  cable. 
That  action  was  prompted  by  reports  of 
«  severe  wear  of  the  fuel  boost  pump 
wiring  due  to  chafing  between  the 
wiring  and  the  surrounding  conduit 
inside  the  fuel  tank;  pin-hole-sized 
holes  in  the  conduit  that  appear  to  be 
the  result  of  arc-through  of  the  conduit; 
and  exposvu«  of  the  main  tank  boost 
pvimp  wire  conductor  inside  a  conduit 
and  signs  of  arcing  to  the  wall  of  the 
conduit.  The  actions  required  by  that 
AD  are  intended  to  detect  and  correct 
chafing  and  electrical  arcing  between 
the  fuel  boost  piunp  vtriiing  and  the 
surrounding  conduit,  whidi,  if  not 
corrected,  could  result  in  arc-through  of 
the  conduit,  and  consequent  fire  or 
explosion  of  the  fuel  tank. 


Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  severe 
chafing  of  the  boost  pump  wiring  (with 
wear  of  the  primary  wire  insulation 
between  40  percent  and  80  percent)  on 
Boeing  Model  737  series  airplanes  that 
had  accumulated  between  29,000  and 
35.000  total  flight  hoxus.  Some  of  these 
airplanes  had  accumulated  fewer  flight 
hoxu«  than  the  number  of  flight  hours 
specified  as  the  inspection  threshold  in 
AD  98-11-52.  • 

In  light  of  these  findings,  the  FAA  has 
determined  that  it  is  necessary  to 
expand  the  inspection  requirement  to 
include  airplanes  that  have  acciunulated 
between  20.000  and  30.000  total  flight 
hours.  This  is  necessary  to  ensure  that 
these  airplanes  have  not  also  developed 
a  problem  v«th  chafing  and  electrical 
arcing  between  the  fuel  boost  pump 
wiring  and  the  surroimding  condviit. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
28A1120,  Revision  1.  dated  May  28. 
1998.  The  procedvues  for  inspecting  the 
fuel  boost  pump  wiring  and  instalUng 
Teflon  sleeving  are  essentially  identical 
to  the  procedures  described  in  the 
original  version  of  the  alert  service 
bulletin  (referenced  in  AD  98-11-52). 
The  only  change  effected  by  Revision  1 
is  to  provide  information  concerning 
revised  rework  instructions  and 
optional  parts  and  procediues. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  98- 
11-52  to  continue  to  require  removal  of 
the  fuel  boost  pump  wiring  in  the 
conduits  of  the  wing  and  center  fuel 
tanks;  an  inspection  to  detect  damage  of 
the  wiring,  and  corrective  action,  if 
necessary;  and  eventual  installation  of 
Teflon  sleeving  over  the  electrical  cable. 
This  AD  expands  the  inspection 
requirement  to  include  airplanes  that 
have  acciunulated  between  20,000  and 
30,000  total  flight  hours.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously.  This  AD 
also  requires  that  operators  report 
findings  of  discrepancies  to  the 
mantifacturer. 

Possible  Future  Rulemaking  Action 

The  FAA  currently  is  considering 
further  rulemaking  action  that  would 
supersede  this  action  to  additionally 
require  inspection  of  Model  737  series 
airplanes  that  have  accumulated  less 
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than  20,000  total  flight  hours.  However, 
the  planned  compliance  time  for  the 
inspection  is  sufficiently  long  so  that 
notice  and  opportunity  for  prior  pubUc 
comment  will  be  practicable. 

Detennination  of  Rule's  Eflective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efliectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-254-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1D34,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regiilatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the  . 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFU  39-nAIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113, 44701. 

$39.13    [AmMKM] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10611  (63  FR 
34271.  June  24. 1998).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10751,  to  read  as 
follows: 

98-19-09    Boeing:  Amendment  39-10751. 
Docket  98-NM-254-AD.  Supersedes  AD 
98-11-52,  Amendment  39-10611. 

Applicability:  All  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (m)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  ot 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  chafing  and  electrical 
arcing  between  the  fuel  bocwt  pump  wiring 
and  the  surrounding  conduit,  which,  if  not 
corrected,  could  result  in  arc-through  of  the 
conduit,  and  consequent  fire  or  explosion  of 
the  fuel  tank,  accomplish  the  following: 

Inspectioiis  Required  by  AD  M-11-52 

(a)  For  all  airplanes  that  have  accumulated 
50,000  or  more  total  flight  hours  as  of  )une 
29, 1998  (the  effective  date  of  AD  98-11-52. 
amendment  39-10611):  Prior  to  further  flight, 
remove  the  fuel  boost  pump  wiring  from  the 
in-tank  conduit  for  the  aft  boost  pumps  in 
main  tanks  numbers  1  and  2.  and  perform  a 
detailed  visual  inspection  to  detect  damage 
of  the  wiring,  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998. 
as  revised  by  Notices  of  Status  Change  NSC 

01,  dated  May  7. 1998,  NSC  02,  dated  May 
8, 1998,  and  NSC  03,  dated  May  9, 1998;  or 
Revision  1,  dated  May  28, 1998. 

(b)  For  all  airplanes  that  have  accumulated 
less  than  50,000  total  flight  houra  as  of 
receipt  of  telegraphic  AD  T98-11-51:  Prior  to 
the  accimiulation  of  40.000  total  flight  hours, 
or  within  14  days  after  June  29, 1998, 
whichever  occurs  later,  remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
aft  boost  pumps  in  main  tanks  numbers  1  and 

2,  and  pmform  a  detailed  visual  inspection 
to  detect  damage  of  the  wiring,  in  accordance 
with  the  procedures  specified  in  Boeing  Alert 
Service  Bulletin  737-28A1120,  dated  April 
24, 1998,  as  revised  by  Notices  of  Status 
Change  NSC  01.  dated  May  7, 1998,  NSC  02, 
dated  May  8, 1998,  and  NSC  03,  dated  May 
9. 1998;  or  Revision  1,  dated  May  28, 1998. 

(c)  For  all  airplanes:  Remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
center  tank  left  and  right  boost  pumps,  and 
perform  a  detailed  visual  inspection  to  detect 
damage  of  the  wiring,  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998, 
as  revised  by  Notices  of  Status  Change  NSC 
01,  dated  May  7, 1998,  NSC  02,  dated  May 
8, 1998,  and  NSC  03,  dated  May  9. 1998;  or 
Revision  1,  dated  May  28, 1998.  Accomplish 
the  inspection  at  the  earliest  of  the  times 
specified  in  paragraphs  (c)(1),  (c)(2),  and 
(c)(3). 

(1)  For  Model  737-300,  -*00,  and  -500 
series  airplanes:  Insftect  prior  to  the 
accumulation  of  40,000  total  flight  hours,  or 
within  14  days  after  June  29. 1998. 
whichever  occurs  later. 

(2)  For  Model  737-100  and  -200  series 
airplanes:  Inspect  prior  to  the  accumulation 
of  40,000  total  flight  hours,  or  within  10  days 
after  June  29, 1998,  whichever  occurs  later. 

(3)  For  all  airplanes:  Inspect  prior  to  the 
accimiulation  of  50,000  total  flight  hours,  or 
within  5  days  after  June  29. 1998,  whichever 
occurs  later. 

(d)  For  all  airplanes:  Prior  to  the 
accumulation  of  30,000  total  flight  hours  or 
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within  45  days  after  June  29, 1998. 
whichever  occurs  later,  remove  the  fuel  boost 
pump  wiring  from  the  in-tank  conduit  for  the 
aft  boost  pumps  in  main  tanks  numbers  1  and 
2.  and  the  center  tank  left  and  right  boost 
pumps,  and  perform  a  detailed  visual 
inspection  to  detect  damage  of  the  wiring,  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  737-28A1120, 
dated  April  24, 1998,  as  revised  by  Notices 
of  Status  Caiange  NSC  01,  dated  May  7, 1998. 
NSC  02.  dated  May  8, 1998,  and  NSC  03. 
dated  May  9, 1998;  or  Revision  1,  dated  May 
28, 1998. 
N«w  Inspwtioii  Rflquiramait 

(e)  For  airplanes  that  have  accumulated 
20,000  or  more  total  flight  hours  and  less 
than  30,000  total  flight  hours  as  of  the 
e^ctive  date  of  this  AD:  Within  60  days  after 
the  effective  date  of  this  AD,  remove  the  fuel 
boost  pimip  wiring  from  the  in-tank  conduit 
for  the  aft  boost  pumps  in  main  tanks 
numbers  1  and  2,  and  the  center  tank  left  and 
right  boost  ptmips,  and  perform  a  detailed 
visual  inspection  to  detect  damage  of  the 
wiring:  in  accordance  with  the  procedures 
specified  in  Boeing  Alert  Service  Bulletin 
737-2aA1120,  dated  April  24, 1998,  as 
revised  by  Notices  of  Status  Change  NSC  01, 
dated  May  7, 1998,  NSC  02,  dated  May  8, 
1998,  and  NSC  03,  dated  May  9, 1998;  or 
Revision  1.  dated  May  28, 1998. 

Comdhr*  Actions 

(f)  If  red.  yellow,  blue,  or  green  wire 
insulation  cannot  be  seen  through  the  outer 
jacket  of  the  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraph  (f)(1), 
(f)(2),  or  (f)(3)  of  this  AD  in  accordance  with 
prooBdures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998. 
as  revised  by  Notices  of  Status  Change  NSC 
01.  dated  May  7, 1998,  NSC  02,  dated  May 
8, 1998,  and  NSC  03,  dated  May  9, 1998;  or 
Revision  1,  dated  May  28, 1998. 

(1)  Install  Teflon  sleeving  over  the 
electrical  cable,  and  reinstall  the  cable.  Or 

(2)  Reinstall  the  electrical  cable  without 
Teflon  sleeving  over  the  cable.  Within  500 
flight  hours  after  accomplishment  of  the 
reinstallation,  repeat  the  inspection 
described  in  paragraph  (d)  of  this  AD;  and 
install  Teflon  sleeving  over  the  cable.  Or 

(3)  Replace  the  electrical  cable  with  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  specified  in 
paragraph  (d)  of  this  AD,  and  install  Teflon 
sleeving  over  the  cable. 

(g)  If  red,  yellow,  blue,  or  green  wire 
insulation  can  be  seen  through  the  outer 
jacket  of  the  electrical  cable  during  any 
inspection  required  by  this  AD,  but  no 
evidence  of  electrical  arcing  is  found:  Prior 
to  further  fli^t,  accomplish  either  paragraph 
(g)(1)  or  (g)(2)  of  this  AD  in  accordance  with 
the  procedures  specified  in  Boeing  Alert 
Service  Bulletin  737-28A1120,  dated  April 
24, 1998,  as  revised  by  Notices  of  Status 
Change  NSC  01,  dated  May  7, 1998,  NSC  02, 
dated  May  8. 1998,  and  NSC  03,  dated  May 
9, 1998;  or  Revision  1.  dated  May  28,  1998. 

(1)  Replace  the  damaged  electrical  cable   . 
with  a  new  cable,  install  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 


(2)  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d)  of  this  AD;  and  install 
Teflon  sleeving  over  the  cable. 

(h)  If  any  evidence  of  electrical  arcing  but 
no  evidence  of  fuel  leakage  is  foimd  on  the 
removed  electrical  cable  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accomplish  paragraphs  (h)(1) 
and  (h)(2)  of  this  AD  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998, 
as  revised  by  Notices  of  Status  Change  NSC 
01,  dated  May  7, 1998,  NSC  02.  dated  May 
8. 1998,  and  NSC  03,  dated  May  9. 1998;  or 
Revision  1,  dated  May  28, 1998. 

(1)  Verify  the  integrity  of  the  conduit  in 
accordance  with  the  instructions  contained 
in  NSC  03  or  Revision  1  of  the  alert  service 
bulletin.  And 

(2)  Accomplish  either  paragraph  (h)(2)(i)  or 
(h)(2)(ii)  of  this  AD  in  accordance  with  the 
alert  service  bulletin. 

(i)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  in»t^  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(ii)  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d)  of  this  AD;  and  install 
Teflon  sleeving  over  the  cable. 

(i)  If  any  evidence  of  fuel  is  found  on  the 
removed  electrical  cable  diiring  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  accompUsh  paragraphs  (i)(l) 
and  (i)(2)  of  this  AD  in  accordance  with  the 
procedures  specified  in  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998, 
as  revised  by  Notices  of  Status  Change  NSC 
01,  dated  May  7, 1998,  NSC  02,  dated  May 
8, 1998,  and  NSC  03.  dated  May  9. 1998;  or 
Revision  1,  dated  May  28, 1998. 

(1)  Replace  the  conduit  section  where 
electrical  arcing  was  found.  And 

(2)  Accomplish  either  paragraph  (i)(2)(i)  or 
(i)(2)(ii)ofthisAD. 

(i)  Replace  the  damaged  electrical  cable 
with  a  new  cable,  install  Teflon  sleeving  over 
the  cable,  and  reinstall  the  cable.  Or 

(ii)  Replace  the  electrical  cable  with  a  new 
cable  without  Teflon  sleeving.  Within  18 
months  or  6,000  flight  hours,  whichever 
occurs  first,  repeat  the  inspection  described 
in  paragraph  (d)  of  this  AD;  and  install 
Teflon  sleeving  over  the  cable. 

(j)  For  Groups  1  and  2  airplanes,  as 
identified  in  Boeing  Alert  Service  Bulletin 
737-28A1120,  dated  April  24, 1998: 
Concurrent  with  the  fir«t  accomplishment  of 
corrective  action  in  accordance  with 
paragraph  (f),  (g),  (h).  or  (i)  of  this  AD,  as 
applicable,  replace  the  case  ground  wire  with 
a  new  wire  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-28A1120,  dated  April 
24, 1998;  as  revised  by  Notices  of  Status 
Change  NSC  01,  dated  May  7, 1998.  NSC  02, 
dated  May  8, 1998,  and  NSC  03,  dated  May 
9, 1998;  or  Revision  1.  dated  May  28. 1998. 

(k)  Installation  of  Teflon  sleeving  over  any 
electrical  cable  that  is  new  or  has  been 
inspected  in  accordance  with  par^raph  (a), 
(b),  (c).  (d),  or  (e)  of  this  AD,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 


(1)  If  any  damage  specified  in  paragraph  (g), 
(hi,  or  (i)  of  this  AD  is  found  during  any 
inspection  required  by  this  AD,  within  10 
days  after  accomplishing  the  inspection 
required  by  paragraph  (a),  (b),  (c),  (d),  or  (e> 
of  this  AD,  as  applicable,  accomplish 
paragraphs  (1)(1)  and  Q)(2)  of  this  AD. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Nimiber  2120-0056. 

(1)  Submit  any  damaged  electrical  cables 
and  conduits  to  Boeing,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-28A1120, 
dated  April  24. 1998.  as  revised  by  Notices 
of  Status  Change  NSC  01,  dated  May  7, 1998. 
NSC  02,  dated  May  8, 1998,  and  NSC  03, 
dated  May  9. 1998;  or  Revision  1,  dated  May 
28, 1998;  include  Uie  serial  number  of  the 
airplane,  the  number  of  total  flight  hours  and 
flight  cycles  accumulated  on  the  airplane, 
and  the  location  of  the  electrical  cable  on  the 
airplane. 

(2)  For  airplanes  that  are  inspected  after 
June  29, 1998.  submit  the  aerial  number  of 
the  airplane,  ibe  number  of  total  flight  hours 
and  flight  cycles  accumulated  on  the 
airplane,  and  the  location  of  the  electrical 
cable  on  the  airplane  to  the  Manager,  Seattle 
Airtraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington  98055- 
4056;  fax  (425)  227-1181. 

(m)(l)  An  alternative  method  of 
compliance  or  adjustment  of  the  compliance 
time  that  provides  an  acceptable  level  of 
safety  may  be  used  if  approved  by  the 
Manager,  Seattle  ACO.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Maitager,  Seattle  ACO. 

(m)(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-11-52  are  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(n)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0)  Except  as  provided  in  paragraph  (k)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1120,  dated  April  24, 1998, 
as  revised  by  Notice  of  Status  Change  NSC 
01,  dated  May  7, 1998,  Notice  of  Status 
Change  NSC  02,  dated  May  8, 1998,  and 
Notice  of  Status  Change  NSC  03,  dated  May 
9, 1998;  or  Boeing  Alert  Service  Bulletin 
737-28A1120,  Revision  1,  dated  May  28. 
1998. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-28A1120, 
Revision  1,  dated  May  28, 1998,  as  listed  in 
the  regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  15, 1998. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  737-28A1120, 
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dated  April  24, 1998,  as  revised  by  Notice  of 
Status  Change  NSC  01,  dated  May  7, 1998. 
Notice  of  Status  Change  NSC  02,  dated  May 
8. 1998,  and  Notice  of  Status  Change  NSC  03, 
dated  May  9, 1998,  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
June  29, 1998  (63  FR  34271,  June  24. 1998). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Stmet,  NW.,  suite 
700,  Washington,  DC 

(p)  This  amendment  becomes  effective  on 
October  15, 1998. 

Issued  in  Renton,  Washington,  on 
September  23, 1998. 
Darrell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc.  98-25971  Filed  9-29-98;  8:45  am] 
MLUNG  CODE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  GFR  Part  243 
[Docket  No.  OST-05-eS(q 
RIN  2105-AB78 

Passenger  Manifest  information 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Denial  of  Petition  for 
Rulemaking. 

summary:  The  National  Air  Carrier 
Association  (NACA)  filed  a  petition  for 
reconsideration  of  DOT's  final  rule 
concerning  passenger  manifests  on 
airline  flights  to  or  &om  the  United 
States.  NACA  asked  that  travel  agents 
and  tour  operators  be  required  to  collect 
the  full  name  of  each  U.S.  citizen 
passenger  and  solicit  the  name  and 
telephone  number  of  a  contact. 
Currently,  this  is  required  only  of 
airlines.  DOT  is  denying  the  petition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  General 
Counsel,  U.S.  Department  of 
Transportation,  400  Seventh  St.,  SW., 
Washington,  DC  20905;  202  366-9315. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  18, 1998,  the  Department 
of  Transportation  published  a  final  rule 
(63  FR  8258)  requiring  certificated  air 
carriers  and  large  foreign  air  carriers 
authorized  to  operate  large  aircraft  to 
collect  the  full  name  of  each  U.S.  citizen 
traveling  on  fli^t  segments  to  or  bom 
the  United  States,  and  to  solicit  a 
contact  name  and  telephone  number.  In 
the  event  of  an  aviation  disaster,  airlines 


would  be  required  to  provide  the 
information  to  the  Department  of  State 
and,  in  certain  instances,  to  the  National 
Transportation  Safety  Board.  Each 
carrier  would  develop  its  ovwi  collection 
system.  The  rule  was  adopted  pursuant 
to  the  Aviation  Seciuity  Improvement 
Act  of  1990.  The  rule  is  intended  to 
provide  the  United  States  government 
with  prompt  and  adequate  information 
in  the  event  of  an  aviation  disaster  on 
covered  flights. 

Petition  for  Reconsideration 

On  Jime  18, 1998,  the  National  Air 
Carrier  Association  (NACA),  on  behalf 
of  American  Trans  Air,  Miami  Air 
International,  Omni  Air  International, 
Tower  Air,  and  World  Airways,  filed  a 
Petition  for  Reconsideration.  The 
petition  requested  that  the  Department 
modify  the  provisions  regarding 
information  collection  requirements 
(§  243.7)  in  the  final  rule  to  require  that 
toiu-  operators  and  travel  agents,  in 
addition  to  air  carriers,  be  required  to 
collect  the  full  name  of  each  U.S.  citizen 
and  sohcit  the  name  and  telephone 
number  of  a  contact  for  each  U.S.  citizen 
passenger  boarded  on  covered  flight 
segments. 

NACA  argued  that  the  rule  would  be 
more  successful  if  all  sellers  of  air 
transportation  are  required  to 
participate  in  the  collection  of  contact 
information.  NACA  contended  that  the 
psychological  environment  is  more 
conducive  to  soUciting  the  required 
information  at  the  time  the  ticket  is  sold 
and  the  reservation  made  than  at 
boarding,  which  is  often  chaotic  and 
confusing.  It  stated  that  utiUzing  the 
first  point  of  contact  to  sohcit  and 
collect  the  required  information  woidd 
reduce  check-in  time  at  boarding.  In 
addition,  NACA  stated  that  passengers 
are  more  Ukely  to  provide  their.fuU 
name  and  contact  information  at  the 
first  point  of  contact  rather  than  at  the 
airport. 

NACA  asserted  that  because  tour 
operators  normally  prepare  manifests 
that  include  the  full  name  of  the 
traveler,  the  traveler's  ticket  niunber, 
and  other  pertinent  information,  it 
would  be  very  easy  for  a  tour  operator 
to  obtain  the  contact  name  and 
telephone  number  at  the  time  of  sale 
and  include  it  on  the  manifest. 

Additionally,  NACA  noted  that  the 
Task  Force  on  Assistance  to  FamiUes  of 
Aviation  Disasters  recommended  that 
travel  agents  and  tour  operators,  as  well 
as  airlines,  be  required  to  obtain  the 
contact  information. 

Comments  on  the  Petition. 

The  Air  Transport  Association  of 
America  (ATA)  supported  NACA's 


petition.  It  stated  that  NACA's  proposal 
would  lead  to  a  more  efficient  system  of 
information  collection  because  the 
information  would  be  collected  in 
advance  of  check-in.  ATA  estimated 
that  over  80  percent  of  passengers  flying 
on  international  flights  use  travel  agents 
to  piut:hase  their  transportation.  ATA 
said  that  collecting  passenger 
information  at  check-in  was  not 
desirable  because  it  would  delay  the 
processing  of  passengers,  lead  to  slower 
and  longer  check-in  lines,  and  place 
additional  burdens  on  currently 
constrained  facilities.  In  conclusion, 
ATA  argued  that  modifying  the  rule  will 
enhance  the  public  interest  in  general 
and  passenger  convenience  in 
particular. 

The  American  Association  for 
Families  of  KAL  007  Victims  and  the 
Families  of  TWA  Flight  800  Association 
jointly  filed  comments  in  support  of 
NACA's  proposal.  In  addition,  they 
asked  that  the  tour  operators  and  travel 
agents  be  required  to  share  this 
information  with  the  air  carriers  on 
which  their  passenger  clients  are 
actually  transported  because  tour 
operators  and  travel  agents  may  be 
difficult  to  reach  in  case  of  an  aviation 
disaster.  These  organizations  stated  that 
a  substantial  niunber  of  bookings  are 
made  via  travel  agents  and  tour 
operators.  In  the  case  of  charters,  the  air 
carrier  has  no  relationship  with  any  of 
the  passengers  prior  to  boarding.  The 
groups  argued  that  the  change  would  be 
more  cost-effective  for  all  parties 
concerned,  and  thus,  would  better  fulfill 
the  intent  of  the  rule  and  provide  more 
accurate  information  and  fadUtate  post- 
disaster  crisis  management  operations. 

The  American  Society  of  Travel 
Agents  (ASTA)  opposed  the  petition  on 
substantive  and  procedural  grounds.  It 
noted  that  DOT  considered  this  issue  at 
length  and  would  have  to  begin  another 
rulemaking  before  making  the  change.  It 
argued  that  the  petition  was  untimely 
because  it  was  filed  four  months  after 
pubUcation  of  the  final  rule  in  the 
Federal  Register.  ASTA  stated  that 
efficiency  would  not  be  enhanced  by 
having  travel  agents  and  tovu  operators 
collect  the  information,  but  rather 
would  result  in  wasted  time  because 
some  of  those  from  whom  information 
was  collected  would  ultimately  travel 
on  a  different  flight,  or  not  at  all.  In 
other  cases,  the  information  will  be  out- 
of-date  and  will  need  to  be  updated. 
ASTA  argued  that  the  only  way  to 
obtain  accurate  passenger  information  is 
to  collect  it  at  the  gate.  ASTA  concluded 
that  the  regulation  properly  assigned  the 
responsibihty  to  collect  the  information 
to  the  business  that  is  actually  providing 
the  service. 
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American  Express  Travel  Related 
Services  (American  Express)  also 
opposed  the  petition.  It  stated  that,  as  a 
result  of  travelers'  frequent  changes  in 
travel  plans,  the  air  carrier  is  in  the  best 
position  to  know  what  persons  are 
actually  on  the  flight.  American  Express 
also  said  that  because  airlines  have  cut 
their  commissions  to  travel  agents,  if  the 
Department  of  Transportation  requires 
travel  agents  to  collect  the  necessary 
information,  then  the  result  will  be  an 
increase  in  the  service  fees  that  travel 
agents  charge  their  customers.  It  noted 
that  travel  agents  are  merely  sales  agents 
of  the  airline  principals,  and  that  the 
legal  requirement  should  remain  on  the 
principal. 

Apple  Vacations  (Apple),  a  major 
national  tour  operator,  also  opposed  the 
petition.  Apple  stated  that  its 
experience  with  passenger  reservations 
indicated  that  in  order  to  get  accurate 
and  up-to-date  contact  information,  it 
must  be  collected  at  check-in.  Apple 
also  observed  that  passengers  currently 
are  asked  to  complete  contact 
information  on  the  reverse  of  the 
boarding  card.  Apple  passengers  are 
asked  to  check  in  2  hours  before  the 
flight,  which  in  Apple's  opinion 
provides  ample  time  to  fill  in  the  three 
lines  of  information  on  the  back  of  the 
boarding  card.  Apple  noted  that  almost 
100  percent  of  its  passengers  book 
through  a  travel  agent  and  more  than  80 
percent  of  these  bookings  are  taken  by 
the  travel  agent  over  the  phone,  with 
inherent  mistakes  in  transmission  of  the 
information.  It  stated  that  a  travel  agent 
would  not  want  to  imply  that  air  travel 
is  unsafe  and  ij,  therefore,  likely  to 
advise  the  tour  operator  that  it  asked  for 
the  information,  but  that  the  customer 
declined  to  provide  it. 

Apple  further  observed  that  each  seat 
in  its  inventory  might  turn  over  four  or 
five  times  before  the  reservation  is 
confirmed  with  a  deposit  and  a 
participant  contract.  Collection  of  the 
information  any  time  before 
confirmation  would,  therefore,  be  a 
waste  of  time  for  all  concerned.  In 
addition,  Apple  noted  that  most  of  its 
trips  are  booked  several  months  prior  to 
departiire  so  that  some  of  the  contact 
information  would  be  outdated.  As  an 
operational  matter,  Apple  noted  that  it 
does  not  see  documents  and  is, 
therefore,  unable  to  confirm  either  the 
correct  name  or  nationality  of  its  clients. 
In  conclusion,  it  argued  that  the  petition 
would  make  the  collection  of  data 
unduly  complicated,  and  would 
decrease  both  the  amount  of  data 
collected  and  its  reliability.  Apple 
beheves  that  collection  of  the  data  by 
the  airline  or  its  agent  at  check-in  will 
be  accurate  and  timely,  and  will  not 


impose  any  additional  or  undue  burden 
in  either  time  or  manpower. 

Reasons  for  Denial 

After  careful  review  of  the  petition 
and  all  comments,  the  Department  of 
Transportation  has  decided  to  deny 
NACA's  request. 

Pursuant  to  the  final  rule,  the  covered 
airline  operating  a  covered  flight  is 
ultimately  responsible  for  compliance 
with  this  rule  and  for  communicating 
the  information  to  the  Department  of 
State  or  NTSB.  Only  the  covered  airline 
operating  a  covered  flight  is  aware  of  the 
passengers  that  ultimately  board  a 
covered  flight.  The  Department, 
moreover,  finds  no  evidence  in  the 
record  to  support  NACA's  claim  that 
either  the  psychological  environment  is 
more  conducive  to  soliciting  the 
required  information  at  the  time  the 
ticket  is  sold,  or  that  passengers  are 
more  likely  to  provide  such  information 
at  the  first  point  of  contact.  Similarly, 
the  Etepartment  finds  no  evidence  in  the 
record  to  support  ASTA's  claim  that  the 
only  way  to  obtain  accurate  passenger 
information  is  to  collect  it  at  the  gate. 

The  Department  of  Transportation 
believes  each  airline  is  in  the  best 
position  to  work  out  the  most  efficient 
manner  for  soliciting  and  collecting  the 
information,  and  we  want  to  give  each 
of  them  the  discretion  to  do  so.  For 
some  airlines,  this  could  be  to  solicit 
and  collect  the  information  at  the  time 
of  first  contact.  For  othera,  this  might  be 
at  the  time  of  booking.  In  its  best 
business  jud^ent,  an  airline  may  or 
may  not  choose,  as  part  of  its  agency 
contractual  relationship,  to  have  travel 
agents  and  tour  operators  collect 
information,  and  to  work  out  an 
appropriate  arrangement  to  ensure  that 
the  information  is  solicited  and 
collected.  In  the  end,  it  is  up  to  the 
airline  to  ensure  compliance  with  the 
final  rule.  In  their  joint  comment,  the 
American  Association  for  Families  of 
KAL  007  Victims  and  the  Families  of 
TWA  Flight  800  Association  contended 
that  the  diange  requested  by  NACA 
would  be  more  cost-effective  for  all 
parties  concerned.  If  that  is  the  case, 
there  is  a  commercial  motivation  for  the 
parties  to  come  to  agreement  on  such  a 
procedure  without  the  need  for  further 
rulemaking. 

OST's  rulemaking  procedures  are  set 
forth  in  49  CFR  Part  5.  The  procedures 
do  not  include  any  explicit  process  for 
petitions  for  reconsideration.  We  are, 
therefore,  treating  this  petition  for 
reconsideration  as  a  petition  for 
rulemaking  and  do  not  consider  it  to  be 
filed  out  of  time.  I  am  hereby  denying 
the  petition  under  authority  delegated  to 


me  by  the  Secretary  of  Transportation  in 
49  CFR  1.57. 

Issued  in  Washington,  DC,  on  September 
24, 1998. 
Nancy  E.  McFaddm, 

General  Counsel. 

(PR  Doc.  98-26252  Filed  9-28-98;  12:34  pm] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Distribution  of  Risk  Disclosure 
Statements  by  Futures  Commission 
Merchants  and  Introducing  Broilers; 
Correction 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  published 
in  the  Federal  Register  of  Friday, 
February  20, 1998  (63  FR  8566).  These 
final  rules  amended  requirements  of  the 
Conmiodity  Futures  Trading 
Commission  ("Commission")  related  to 
risk  disclosures  that  must  be  provided 
by  futtire  commission  merchants 
("FCMs")  and  introducing  brokers 
("IBs")  to  customers. 
DATES:  Effective  on  April  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Joseph,  Attorney  Adviser, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  1155  21st  Street,  N.W.. 
Washin^on,  D.C.  20581.  Telephone 
(202) 418-5430. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rules  that  are  the  subject  of 
this  correction  amended  the 
Commission's  disclosure  requirements 
in  order  to  relieve  FCMs  and  IBs  of  the 
obligations  to  provide  certain 
specifically  defined  customere  with 
Commission-mandated  risk  disclosure 
statements  and  to  receive  from  such 
customers  a  signed  acknowledgement  of 
receipt  of  such  statements. 

Need  fior  Correction 

The  instructions  to  revise  RiUe  1.55 
did  not  contain  a  reference  to  the 
"introductory  text"  of  paragraph  (a)(1) 
of  that  section  when  they  were 
published  in  the  Federal  Register  on 
February  20. 1998.  As  a  result,  17  CFR 
1.55(a)(1)  (1998)  fails  to  include 
language  that  the  Commission  did  not 
intend  to  amend  or  remove  by  the 
February  1998  rule  change.  TTiis 
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correcting  amendment  provides  the 
complete  language  for  17  CFR  1.55(a)(1). 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures.  Customer 
protection.  Risk  disclosure  statements. 

Accordingly.  17  CFR  Part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4. 4a,  6, 6a, 
6b,  6c,  6d,  6e.  6f,  6g,  6h,  6i,  6j,  6k.  61,  6m. 
6n.  6o,  6p,  7,  7a,  8,  9, 12. 12a.  12c.  13a.  13a- 
1.16.168.19,21.23.24. 

2.  In  §  1.55.  paragraph  (a)(1)  should  be 
correctly  revised  to  read  as  follows: 

§  1.55    DistrtlMition  of  "Risk  Disdowir* 
Statement"  by  futures  commission 
merchants  and  introducing  l>roker8. 

(a)(1)  Except  as  provided  in  1.65,  no 
futures  commission  merchant,  or  in  the 
case  of  an  introduced  account  no 
introducing  broker,  may  open  a 
commodity  futures  account  for  a 
customer,  other  than  for  a  customer 
specified  in  paragraph  (f)  of  this  section, 
unless  the  futures  commission  merchant 
or  introducing  broker  first: 

(i)  Furnishes  the  customer  with  a 
separate  written  disclosure  statement 
containing  only  the  language  set  forth  in 
paragraph  (b)  of  this  section  (except  for 
nonsubstantive  additions  such  as 
captions)  or  as  otherwise  approved 
under  paragraph  (c)  of  this  section; 
Provided,  however,  that  the  disclosvire 
statement  may  be  attached  to  other 
dociunents  as  the  cover  page  or  the  first 
page  of  such  dociunents  and  as  the  only 
material  on  such  page;  and 

(11)  Receives  fitjm  the  customer  an 
acknowledgment  signed  and  dated  by 
the  customer  that  he  received  and 
understood  the  disclosure  statement 

***** 

Issued  in  Washington.  D.C.  on  September 
24, 1998  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[PR  Doc.  98-26078  Filed  9-29-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

Implantation  or  lnjectat)le  Dosage 
Form  New  Animal  Drugs; 
Oxytetracyciine  Injection 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
dioig  application  (NADA)  filed  by  Pfizer. 
Inc.  The  supplemental  NADA  provides 
for  intramuscular,  intravenous,  and 
subcutaneous  use  of  oxytetracyciine 
injection  in  lactating  dairy  cattle  in 
addition  to  use  in  beef  cattle, 
nonlactating  dairy  cattle,  calves 
including  preruminating  (veal)  calves, 
and  swine. 

EFFECTIVE  DATE:  September  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  T.  Flynn.  Center  for  Veterinary 
Medicine  (HFV-133).  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855.  301-594-1652. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
hic.  235  East  42d  St.,  New  York.  NY 
10017.  filed  supplemental  NADA  113- 
232  that  provides  for  intramuscular, 
intravenous,  and  subcutaneous  use  of 
Liquamycin®  LA-200®  (oxytetracyciine 
injection)  for  treatment  of  lactating  dairy 
cattle  in  addition  to  treatment  of  beef 
cattle,  nonlactating  dairy  cattle,  calves 
including  preruminating  (veal)  calves, 
and  swine  as  in  §  522.1660(d)(1)  and 
(d)(2)  (21  CFR  522.1660(d)(1)  and 
(d)(2)).  The  supplemental  NADA  is 
approved  as  of  July  21, 1998,  and  the 
regulations  in  §  522.1660(d)(1)  are 
amended  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
fireedom  of  information  siunmary. 

Also  §  522.1660(c)  is  revised  to  cross- 
reference  the  tolerances  for 
oxytetracyciine  in  21  CFR  556.500.  In 
addition,  the  tolerances  are  amended  to 
provide  for  an  acceptable  daily  intake 
(ADI)  (see  61  FR  67453.  December  23. 
1996)  and  for  a  tolerance  for  residues  in 
milk.  Because  the  December  23. 1996, 
publication  amends  tolerances  for  all 
tetracyclines  (chlortetracycline, 
oxytetracycUne.  and  tetracycline),  this 
document  also  amends  21  CFR  556.150 
and  556.720  to  reflect  the  tetracycline 
ADI. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11  (e)(2)(ii).  a  summary  of 


safety  and  effectiveness  data  and 
information  submitted  to  support  this 
approval  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  563Q  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Under  section  512(c){2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2){F)(iii)).  this 
supplemental  approval  for  food- 
producing  animals  quafifies  for  3  years 
of  marketing  exclusivity  beginning  )uly 
21. 1998,  because  the  supplement 
contains  substantial  evidence  of 
effectiveness  of  the  drug  involved,  any 
studies  of  animal  safety  or,  in  the  case 
of  food-producing  animals,  human  food 
safety  studies  (other  than 
bioequivalence  or  residue  studies) 
required  for  approval  of  the  supplement 
and  conducted  or  sponsored  by  the 
applicant.  The  3  years  of  marketing 
exclusivity  appUes  only  to  use  of  this 
drug  in  lactating  dairy  cattle  for  the 
labeled  indications  for  which  the 
'supplemental  application  is  approved. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an'" 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subiects 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.1660  is  amended  by 
adding  paragraph  (c),  by  revising  the 
heading  in  paragraph  (d)(1)  and  the  two 
last  sentences  in  paragraph  (d)(l)(iii)  to 
read  as  follows: 
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f  522.1660   Oxytetracyclim  injectioii. 

•  *        •        •        • 

(c)  Related  tolerances.  See  §  556.500 
of  this  chapter. 

(d)  •  •  • 

(1)  Beef  cattle,  dairy  cattle,  and  calves 

including  preniminating  (veal)  calves. 

•  *  * 

(iii)  •  *  *  For  sponsors  000010, 
053389,  059130,  and  061623:  Not  for 
use  in  lactating  dairy  cattle.  For  sponsor 
000069:  Milk  taken  from  animals  during 
treatment  and  for  96  hours  after  the  last 
treatment  must  not  be  used  for  food;  use 
subcutaneously  with  a  maximum  of  10 
millihters  per  injection  site  in  adult 
cattle  as  well  as  intramuscularly  and 
intravenously. 


PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b,  371. 

4.  Section  556.150  is  revised  to  read 
as  follows: 

1556.150    CtilorMrMydlm. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  tetracyclines 
including  chlortetracycline, 
oxytetracycline,  and  tetracycline  is  25 
micrograms  per  kilogram  of  body  weight 
per  day. 

(b)  Beef  cattle,  nonlactating  dairy 
cows,  calves,  swine,  sheep,  chickens, 
turkeys,  and  ducks.  Tolerances  are 
established  for  the  siun  of  residues  of 
the  tetracyclines  including 
chlortetracycline,  oxytetracycline,  and 
tetracycline,  in  tissues  as  follows: 

(1)  2  parts  per  miUion  (ppm)  in 
muscle. 

(2)  6  ppm  in  liver. 

(3)  12  ppm  in  fat  and  kidney. 

5.  Section  556.500  is  revised  to  read 
as  follows: 

I556J00   OxyMraeyelliM. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  tetracyclines 
including  chlortetracycline, 
oxytetracycline,  and  tetracycline  is  25 
micrograms  per  kilogram  of  body  weight 
per  day. 

(b)  Beef  cattle,  dairy  cattle,  calves, 
swine,  sheep,  chickens,  turkeys,  catfish, 
lobster,  and  salmonids.  Tolerances  are 
estabUshed  for  the  sum  of  residues  of 
the  tetracyclines  including 
chlortetracycline,  oxytetracycUne,  and 
tetracycline,  in  tissues  and  milk  as 
follows: 

(1)  2  parts  per  million  (ppm)  in 
muscle. 


(2)  6  ppm  in  liver. 

(3)  12  ppm  in  fat  and  kidney. 

(4)  0.3  ppm  in  milk. 

6.  Section  556.720  is  revised  to  read 
as  follows: 

§556.720   Tetracycline. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  tetracyclines 
including  chlortetracycline, 
oxytetracycline,  and  tetracycline  is  25 
micrograms  per  kilogram  of  body  weight 
per  day. 

(b)  Calves,  swine,  sheep,  chickens, 
and  turkeys.  Tolerances  are  established 
for  the  sum  of  residues  of  the 
tetracyclines  including 
chlortetracycline,  oxytetracycline,  and 
tetracycline,  in  tissues  as  follows: 

(1)  2  parts  per  million  (ppm)  in 
muscle. 

(2)  6  ppm  in  liver. 

(3)  12  ppm  in  fat  and  kidney. 

Dated:  September  8, 1998. 
Margaret  Ann  Miller, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-26081  Filed  9-29-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Tradetnark  Office 

37  CFR  Parts  2  and  3 
RIN  0651-AA87 

Miscellaneous  Changes  to  Trademark 
Trial  and  Appeal  Board  Rules; 
Correction 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  the  rules  relating  to 
discovery,  motions,  and  the  fee  for 
recording  dociunents,  and  to  the  title  of 
Part  3  of  Volume  37  of  the  Code  of 
Federal  Regulations. 
EFFECTIVE  DATE:  September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  J.  Seeherman,  Administrative 
Trademark  Judge,  Trademark  Trial  and 
Appeal  Board,  by  telephone  at  (703) 
308-9300,  extension  206;  or  by  mail 
marked  to  her  attention  and  addressed 
to  Assistant  Commissioner  for 
Trademarks,  Box  TTAB-No  Fee,  2900 
Crystal  Drive,  Arlington,  Virginia 
22202-3513;  or  by  facsimile 
transmission  marked  to  her  attention 
and  sent  to  (703)  308-9333. 
SUPPLEMENTARY  INFORMATION:  On 
September  9, 1998,  the  Patent  and 
Trademark  Office  published  a  final  rule 


entitled  "Miscellaneous  Changes  to 
Trademark  Trial  and  Appeal  Board 
Rules"  in  the  Federal  Register  (63  FR 
48081). 

There  is  an  error  on  page  48093, 
column  2,  in  the  discussion  of  the 
amendment  of  Section  2.127(a),  which 
states  that  "if  a  motion  for  an  extension 
of  time  to  file  a  brief  in  response  to  a 
motion  is  denied,  the  time  for 
responding  to  the  motion  for  sununary 
judgment  may  remain  as  specified 
under  this  section."  The  words  "for 
summary  judgment"  should  be  deleted. 

Section  2.120(a)  was  amended  to 
clarify  certain  Board  practices  and  to 
change  certain  provisions  relating  to 
discovery.  When  the  final  rule  was 
printed,  this  section  was  incorrectly 
published  as  two  paragraphs  instead  of 
one.  Section  2.120(a)  should  appear  as 
a  single  paragraph. 

Section  2.127(a)  was  amended  to, 
inter  alia,  provide  that  the  Board  may, 
in  its  discretion,  consider  a  reply  brief. 
As  published,  however,  a  comma  was 
erroneously  placed  after  the  word 
"Board"  rather  than  after  the  word 
may. 

Section  3.41  was  amended  in  order  to 
correct  a  cross-reference  to  the  section 
relating  to  the  fee  for  recording  a 
trademark  document.  However,  an 
earlier  version  of  §  3.41  was 
inadvertently  inserted.  The  version  of 
§  3.41  as  published  in  the  Federal 
Register  on  October  10, 1997, 62  FR 
53132, 1203  TMOG  63  (October  21, 
1997),  which  became  effective 
December  1, 1997.  should  be  reinserted 
with  the  corrected  cross-reference. 

Finally,  the  title  of  Part  3  of  Volume 
37  of  the  Code  of  Federal  Regulations 
was  erroneously  Usted  as  "Rules  of 
Practice  in  Trademark  Cases."  It  should 
remain  as  "Assigimient,  Recording  and 
Rights  of  Assignee." 

List  of  Subjects 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Patents.  Trademarks. 

37CFRPart3 

Administrative  practice  and 
procedure.  Patents,  Trademarks. 

Accordingly,  37  CFR  Parts  2  and  3  are 
corrected  as  follows: 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6. 

2.  Section  2.120(a)  is  correctly  revised 
to  read  as  follows: 
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§2.120    Discovefy. 

(a)  In  general.  Wherever  appropriate, 
the  provisions  of  the  Federal  Rules  of 
Civil  Procedure  relating  to  discovery 
shall  apply  in  opposition,  cancellation, 
interference  and  concurrent  use 
registration  proceedings  except  as 
otherwise  provided  in  this  section.  The 
provisions  of  the  Federal  Rules  of  Qvil 
Procedure  relating  to  automatic 
disclosure,  scheduling  conferences, 
conferences  to  discuss  settlement  and  to 
develop  a  discovery  plan,  and 
transmission  to  the  court  of  a  written 
report  outlining  the  discovery  plan,  are 
notappUcable  to  Board  proceedings. 
The  Trademark  Trial  and  Appeal  Board 
will  specify  the  opening  and  closing 
dates  for  the  taking  of  discovery.  The 
trial  order  setting  these  dates  will  be 
mailed  with  the  notice  of  institution  of 
the  proceeding.  The  discovery  period 
will  be  set  for  a  period  of  180  days.  The 
parties  may  stipulate  to  a  shortening  of 
.  the  discovery  period.  The  discovery 
period  may  be  extended  upon 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  granted  by 
the  Board,  or  by  order  of  the  Board.  If 
a  motion  for  an  extension  is  denied,  the 
discovery  period  may  remain  as 
originally  set  or  as  reset.  Discovery 
depositions  must  be  taken,  and 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  must  be  served,  on  or 
before  the  closing  date  of  the  discovery 
period  as  originally  set  or  as  reset. 
Responses  to  interrogatories,  requests 
for  production  of  dociunents  and  things, 
and  requests  for  admission  must  be 
served  within  30  days  from  the  date  of 
service  of  such  discovery  requests.  The 
time  to  respond  may  be  extended  upon 
stipulation  of  the  parties,  or  upon 
motion  granted  by  the  Board,  or  by 
order  of  the  Board.  The  resetting  of  a 
party's  time  to  respond  to  an 
outstanding  request  for  discovery  will 
not  result  in  the  automatic  rescheduling 
of  the  discovery  and/or  testimony 
periods;  such  dates  will  be  rescheduled 
only  upon  stipulation  of  the  parties 
approved  by  die  Board,  or  upon  motion 
granted  by  the  Board,  or  by  order  of  the 
Board. 
*        •        •        *        • 

3.  Section  2.127(a)  is  correctly  revised 
to  read  as  follows: 

§2.127    Motions. 

(a)  Every  motion  shall  be  made  in 
writing,  shall  contain  a  full  statement  of 
the  grounds,  and  shall  embody  or  be 
accompanied  by  a  brief.  Except  as 
provided  in  paragraph  (e)(1)  of  this 
section,  a  brief  in  response  to  a  motion 
shall  be  filed  within  fifteen  days  from 
the  date  of  service  of  the  motion  imless 


another  time  is  specified  by  the 
Trademark  Trial  and  Appeal  Board  or 
the  time  is  extended  by  stipulation  of 
the  parties  approved  by  the  Board,  or 
upon  motion  granted  by  the  Board,  or 
upon  order  of  the  Board.  If  a  motion  for 
an  extension  is  denied,  the  time  for 
responding  to  the  motion  may  remain  as 
specified  imder  this  section.  The  Board 
may,  in  its  discretion,  ccmsider  a  reply 
brief.  Except  as  provided  in  paragraph 
(e)(1)  of  this  section,  a  reply  brief,  if 
filed,  shall  be  filed  Mrithin  15  days  from 
the  date  of  service  of  the  brief  in 
response  to  the  motion. 

The  time  for  filing  a  reply  brief  will 
not  be  extended.  No  further  papers  in 
support  of  or  in  opposition  to  a  motion 
will  be  considered  by  the  Board.  Briefs 
shall  be  submitted  in  typewritten  or 
printed  form,  double  spaced,  in  at  least 
pica  or  eleven-point  type,  on  letter-size 
paper.  The  brief  in  support  of  the 
motion  and  the  brief  in  response  to  the 
motion  shall  not  exceed  25  pages  in 
length;  and  a  reply  brief  shall  not 
exceed  10  pages  in  length.  Exhibits 
submitted  in  support  of  or  in  opposition 
to  the  motion  shall  not  be  deemed  to  be 
part  of  the  brief  for  purposes  of 
determining  the  length  of  the  brief. 
When  a  party  fails  to  file  a  brief  in 
response  to  a  motion,  the  Board  may 
treat  the  motion  as  conceded.  An  oral 
hearing  will  not  be  held  on  a  motion 
except  on  order  by  the  Board. 


PART  3— ASSIGNMENT.  RECORDING 
AND  RIGHTS  OF  ASSIGNEE 

4.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6. 

5.  The  title  of  Part  3  is  correctly 
revised  to  read  as  follows: 

PART  3— ASSIGNMENT,  RECORDING 
AND  RIGHTS  OF  ASSIGNEE 

6.  Section  3.41  is  correctly  revised  to 
read  as  follows: 

§3.41    Recording  fees. 

(a)  All  requests  to  record  documents 
must  be  accompanied  by  the 
appropriate  fee.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  fee  is 
required  for  each  application,  patent 
and  registration  against  which  the 
document  is  recorded  as  identified  in 
the  cover  sheet.  The  recording  fee  is  set 
in  §  1.21(h)  of  this  chapter  for  patents 
and  in  §  2.6(b)(6)  of  this  chapter  for 
trademarks. 

(b)  No  fee  is  required  for  each  patent 
apphcation  and  patent  against  which  a 
document  required  by  Executive  Order 
9424  is  to  be  filed  if: 


(1)  The  document  does  not  afiect  title 
and  is  so  identified  in  the  cover  sheet 
(see  §  3.31(c)(2)):  and  (2)  The  document 
and  cover  sheet  are  mailed  to  the  Office 
in  compliance  with  §  3.27(b). 

Dated:  September  24, 1998.  

Albin  F.  Drott. 

Deputy  Solicitor. 

IFR  Doc.  98-26160  Filed  9-2»-98;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  233 

Reward  Increases 

AQENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Inspection  Service 
is  revising  its  reward  policy  and 
regulations  to  increase  the  amounts  of 
rewards  that  may  be  pud  for 
information  and  services  leading  to  the 
arrest  and  conviction  of  persons  who 
have  committed  certain  postal  crimes. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry ).  Baiunan,  Independent  Counsel, 
Postal  Inspection  Service,  (202)  268- 
4415. 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  offers  rewards  for  information 
and  services  leading  to  the  arrest  and 
conviction  of  persons  committing  postal 
crimes.  Regulations  concerning  these 
rewards  are  published  in  39  CFR  233.2, 
Circulars  and  rewards;  and  in  Poster 
296,  Notice  of  Reward,  which  appears  as 
a  note  following  §  233.2(b)(2).  The 
Postal  Inspection  Service  has  raised  the 
amoimt  of  the  rewards  that  may  be  paid 
for  offenses  that  involve  particular 
danger  of  injury  or  death  to  p>ostal 
employees  and  postal  customers.  The 
reward  for  the  offenses  of  robbery  or 
attempted  robbery  of  a  postal  employee 
is  increased  from  $25,000  to  $50,000; 
the  reward  for  the  offense  of  assault  of 
a  postal  employee  is  increased  from 
$15,000  to  $50,000;  the  reward  for  the 
offense  of  mailing  bombs  or  explosives 
is  raised  from  $50,000  to  $100,000;  the 
reward  for  the  offense  of  mailing  child 
pornography  is  increased  from  $10,000 
to  $50,000;  and  the  reward  for  the 
offenses  of  mailing  poison,  controlled 
dangerous  substances,  hazardous 
materials,  illegal  drugs,  or  cash  proceeds 
from  illegeil  drugs  is  raised  from  $10,000 
to  $50,000. 

List  of  Sub)ects  in  39  CFR  Part  233 

Administrative  practice  and 
procedure.  Banks,  banking.  Credit, 
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Crime,  Infants  and  children.  Law 
enforcement,  Penalties,  Privacy, 
Seizures  and  forfeitiu^s.  _ 

Accordingly,  39  CFR  233  is  amended 
as  set  forth  below. 

PART  233-iNSPECTK>N  SERVICE/ 
INSPECTOR  GENERAL  AUTHORITY 

1.  The  authority  citation  for  part  233 
is  changed  to  read  as  follows: 

Authority:  39  U.S.C.  101. 102.  202,  204. 
401.  402.  403.  404.  406.  410.  411, 1003. 
3005(e)(1):  12  U.S.C.  3401-3422;  18  U.S.C. 
981.  1956. 1957.  2254.  3061;  21  U.S.C.  881; 
Omnibus  Budget  Reconciliation  Act  of  1996. 
sec.  662  (Pub.  L.  No.  104-208). 

§233.2    [Amended] 

2.  In  §  233.2  amend  the  Note  in 
paragraph  (b)(2)  as  follows: 

a.  In  the  third  paragraph,  remove 
"Assault  on  Postal  Employees,  $15,000" 
and  add  "Assault  on  Postal  Employees, 
$50,000"  in  its  place. 

b.  In  the  fourth  paragraph,  remove 
"Bombs  or  Explosives.  $50,000"  and 
add  "Bombs  or  Explosives.  $100,000"  in 
its  place. 

c.  In  the  sixth  paragraph,  remove 
"Robbery,  $25,000"  and  add  "Robbery, 
$50,000"  in  its  place. 

d.  In  the  eleventh  paragraph,  remove 
"Child  Pornography,  $10,000"  and  add 
"Child  Pornography,  $50,000"  in  its 
place. 

e.  In  the  last  paragraph,  remove 
"10,000"  and  add  $50,000"  in  its  place. 
Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

(FR  Doc.  98-25802  Filed  9-29-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300724;  FRL-6033-4] 
RIN  2070-AB78 

Fluroxypyn  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  combined  residues  of 
fluroxypyr  1-methylheptyl  ester  (1- 
methylheptyl  ((4-amino-3 .5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetatel  and  its 
metabolite  fluroxypyr  (((4-amino-3,5- 
dichloro-6-fluoro-2-pyridinyl)oxy)acetic 
acid]  in  or  on  the  raw  agricultural 
commodities  (RAC)  wheat,  barley,  and 
oats  as  follows:  0.5  ppm  (grain),  12  ppm 
(straw  and  forage).  20  ppm  (hay),  and 


0.6  ppm  (aspirated  grain  fractions). 
Because  residues  of  fluroxypyr  1- 
methylheptyl  ester  and  its  metabolite 
fluroxypyr,  free  and  conjugated,  may 
occur  in  animal  feeds  derived  bom 
wheat,  barley,  and  oats,  the  following 
meat  and  milk  tolerances  are  also  being 
estabhshed:  0.1  ppm  (meat,  fat,  milk, 
and  meat  byproducts  except  for  kidney) 
and  0.5  ppm  (kidney).  Dow 
AgroSciences  LLC  requested  this 
tolerance  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996  (Pub.  L.  104-170). 
DATES:  This  regulation  is  effective  * 
September  30, 1998.  [Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  30, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  (OPP-300724, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  sl^all  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsbiu^,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  vtrith  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300724,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  hi  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  or  ASQI  file 
format.  All  copies  of  electronic 
objections  and  hearing  requests  must  be 
identified  by  the  docket  control  number 
[OPP-300724].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Copies  of 
electronic  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registratiop 


Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Ciystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  (703)  305-6224,  e-mail: 
miller.joanne@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  E>ecember  17, 1997 
(62  FR  66083)(FRI^5759-1),  EPA, 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e) 
announcing  the  filing  of  a  pesticide 
petition  (PP)  6F4772  for  tolerance  by 
Dow  AgroSciences  LLC,  9330  Zionsville 
Road,  Indianapolis,  IN  46268.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Dow  AgroSciences 
LLC,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

In  the  Federal  Register  of  August  14, 
1998  (63  FR  43710)(FRL-6023-3),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e), 
announcing  the  filing  of  an  amended 
pesticide  petition  (PP)  6F4772  for  this 
tolerance  petition.  The  revised  petition 
requested  that  40  CFR  part  180  be 
amended  by  establishing  a  tolerance  tot-^ 
combined  residues  of  the  herbicide 
fluroxypyr  1-methylheptyl  ester  [1- 
methylheptyl  ((4-amino-3,5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetate]  and  its 
metabolite  fluroxypyr  (((4-amino-3,5- 
dichloro-6-fluoro-2-pyridihyl)oxy)acetic 
acid]  in  or  on  the  raw  agricultural 
commodities  wheat,  barley,  and  oats  as 
follows:  0.5  ppm  (grain),  12  ppm  (straw 
and  forage),  20  ppm  (hay),  and  0.6  ppm 
(aspirated  grain  fractions).  Because 
residues  of  fliuoxypyr  1-methylheptyl 
ester  and  its  metabolite  fluroxypyr,  free 
and  conjugated,  may  occur  in  animal 
feeds  derived  from  wheat,  barley,  and 
oats,  the  following  meat  and  milk 
tolerances  are  also  being  established:  0.1 
ppm  (meat,  fat,  milk,  and  meat 
byproducts  except  for  kidney)  and  0.5 
ppm  (kidney). 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
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reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  adverse  effect  level" 
or  "NOAEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOAEL  from  the 
study  with  the  lowest  NOAEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposing  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  imcertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assiuned  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the   « 


chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOAEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  Uian  100  to  be 
imacceptable.  This  himdredfold  MOE  is 
based  on  the  same  rationale  as  the 
himdredfold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOAEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  diu^tions.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposiue,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
&t>m  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  &t)m  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assiuned. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FX^PA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typicidly  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 


water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOAEL 
is  selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multipl)ring  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
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of  consumers,  including  infants  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assimiptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  imderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consimiption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
was  not  regionally  based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fluroxypyr  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
tolerances  for  combined  residues  of 
fluroxypyr  1-methylheptyl  ester  [1- 
methylheptyl  ((4-amino-3 ,5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetatel  and  its 
metabolite  fluroxypyr  [((4-amino-3,5- 
dichloro-6-fluoro-2-pyridinyl)oxy)acetic 
acid]  in  or  on  the  raw  agricultural 
commodities  wheat,  barley,  and  oats  as 
follows:  0.5  ppm  (grain),  12  ppm  (straw 
and  forage),  20  ppm  (hay),  and  0.6  ppm 
(aspirated  grain  fractions),  and  residues 
of  fluroxypyr  1-methylheptyl  ester  and 
its  metabolite  fluroxypyr,  firee  and 
conjugated,  in  meat,  fat,  milk,  and  meat 
byproducts  except  for  kidney  at  0.1  ppm 
and  kidney  at  0.5  ppm.  on  at  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 


A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natvu«  of  the 
toxic  effects  caused  by  fliutjxypyr  are 
discussed  below. 

1.  Several  acute  toxicology  studies 
places  the  technical-grade  herbicide  in 
Toxicity  Category  11. 

2.  A  90-day  feeding  study  in  Wistar 
rats  (lO/sex/group)  administered 
fliu-oxypyr  (98.5%  a.i.)  in  the  diet  at  0, 
80,  750, 1,000  or  1,500  milligrams/ 
kilogram/day  (mg/kg/day)  for  13  weeks. 
Significant  nephrotoxicity  and  deaths 
were  observed  at  1,000  and  1,500  mg/ 
kg/day  in  both  sexes,  and  in  males  at 
750  mg/kg/day.  Death  was  due  to  renal 
papillary  necrosis.  Also  observed  were 
signs  of  ill  health,  emaciation,  decreased 
food  intake,  increased  kidney  weight, 
histopathological  lesions  and  decreased 
renal  function.  Histological  changes 
were  observed  in  the  adrenals  in  both 
sexes  at  1,000  and  1,500  mg/kg/day.  In 
males  the  NOAEL  for  this  study  is  80 
mg/kg/day,  and  the  LOEL  is  750  mg/kg/ 
day  based  on  kidney  effects  and  death. 
In  females  the  NOAEL  is  750  mg/kg/ 
day,  with  the  LOEL  at  1,000  mg/kg/day 
based  on  kidney  effects  and  death. 

3.  A  90-day  feeding  study  in  mice 
(12/sex/group)  administered  fluroxyp)^' 
(99.3%  active  ingredient  (a.i.))  in  the 
diet  at  levels  of  0,  200,  500,  2,500  or 
10,000  ppm  (males:  0,  26.7,  67.7,  330  or 
1,342  m^kg/day;  females:  0.  32.5,  81.7, 
418,  or  1,748  mg/kg/day)  for  13  weeks. 
Under  the  conditions  of  the  study,  no 
significant  effects  were  observed  at  any 
dose  level.  The  NOAELs  are  therefore 
1,342  and  1,748  mg/kg/day  in  males  and 
females,  respectively,  the  highest  dose 
level  tested,  and  above  the  1,000  mg/kg 
limit  dose.  A  LOEL  could  not  be 
established. 

4.  A  28-day  feeding  study  in  Beagle 
dogs  administered  Fluroxypyr  98.0% 
a.i.  in  the  diet  at  levels  of  0,  50, 150  or 
450  mg/kg/day  for  28  days.  Dogs  at  500 
mg/kg/day  exhibited  ataxia  and  hind 
limb  weakness  as  well  as  decreases  in 
body  weight  and  food  consumption  and 
were  sacrificed  on  days  16/17  of  the 
study.  Histopathology  showed  moderate 
acute  tubular  nephrosis  and  a  slight  to 
moderate  acute  gastroenteritis.  Some 
early  signs  of  acute  tubular  nephrosis 
were  also  seen  in  both  sexes  of  dogs  at 
150  mg/kg/day.  The  NOAEL  for  the 
study  was  50  mg/kg/day,  the  LOEL  was 


150  mg/kg/day  based  on 
histopathological  lesions  in  the  kidneys, 
decreased  testes  weights,  and  increased 
adrenal  weights  in  both  sexes. 

5.  In  a  21-day  dermal  study, 
fluroxypyr  (98.5%  a.i.)  was 
administered  to  New  Zealand  white 
rabbits  (5/sex/group)  at  levels  of  0, 100, 
300,  or  1,000  mg/kg/day  for  3  weeks. 
Administration  was  6  hr/day  to  an  area 
approx.  10  X  15  cm  (10%  of  body 
surface  area).  No  dermal  or  systemic 
toxicity  was  observed  at  any  dose  level. 
The  NOAEL  for  males  and  females  is 
therefore  1,000  mg/kg/day.  A  LOEL 
could  not  be  established. 

6.  In  the  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats,  fluroxypyr 
99.0%  a.i.  was  administered  to  50 
Fischer  344  rats/sex/dose  via  the  diet  at 
dose  levels  of  0, 100,  500.  and  1,000, 
females  only,  mg/kg/day  for  24  months 
10  rats/sex/dose  for  12  months.  There 
was  no  apparent  increase  in  the 
incidence  of  kidney  timiors  in  either 
sex.  With  the  exception  of  an  increased 
incidence  of  parafollicular  cell 
adenomas,  single  only,  in  males  at  500 
mg/kg/day,  at  the  doses  tested,  there 
was  no  apparent  treatment-related 
increase  in  any  tumor  type  in  either  sex. 
The  LOEL  is  500  mg/kg/day,  based  on 
increased  kidney  weight  in  both  sexes, 
increased  incidence  of  atrophy,  adipose 
tissue  mesenteric  tissues  in  males  and 
an  increase  in  the  severity  of  chronic 
progressive  glomerulonephropathy  in 
the  kidney  in  both  sexes.  The  NOAEL  is 
100  mg/kg/day.  E)eaths  occurred  at 
1,000  mg/kg/day  in  males  within  the 
first  90  days  on  test  2  by  day  28  and  3 
more  by  day  56. 

7.  In  the  carcinogenicity  study  in 
mice,  fluroxypyr  98.92%  a.i.  was 
administered  to  60  CD-I  mice/sex/dose 
via  the  diet  at  dose  levels  of  0, 100,  300, 
and  1,000  mg/kg/day  for  18  months. 
There  was  no  apparent  treatment-related 
increase  in  the  incidence  of  any  tumor 
type  in  either  sex.  The  LOEL  is  1,000 
mg/kg/day,  based  on  decreased  body 
weight/gain  in  males  and  an  increased 
incidence  of  kidney  lesions  in  females. 
The  NOAEL  is  300  mg/kg/day. 

8.  In  a  1-year  chronic  feeding  study, 
fluroxypyr  98.0%  a.i.  was  administered 
to  Beagle  dogs  (4/sex/group)  in  the  diet 
at  0,  20,  50  or  150  mg/kg/day  for  12 
months.  No  adverse  effects  were 
observed  at  any  dose  level.  No 
abnormalities  in  hematology,  clinical 
chemistry  or  urinalysis.  No  abnormal 
findings  were  made  at  necropsy,  nor 
were  there  any  significant  changes  in 
food  consumption  or  body  weight.  The 
NOAEL  for  this  study  is  150  mg/kg/day, 
the  highest  dose  level  tested.  The  LOEL 
could  not  be  established. 
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9.  In  a  developmental  toxicity  study, 
pregnant  rats  (six/dose  group)  were 
adininistered  fluroxypyr  (99%  a.i.)  at 
oral  dose  levels  of  0, 125,  250,  or  500 
mg/kg/day  in  1%  methyl  cellulose  on 
days  6  through  19  of  gestation.  Clinical 
signs  such  as  saUvation  and  brown 
facial  staining  were  observed  at  250  and 
500  mg/kg/day;  a  10%  increase  in  mean 
kidney  weight  was  observed  at  500  mg/ 
kg/day,  along  with  renal  pelvic 
dilatation.  No  adverse  effects  were 
observed  on  food  consumption,  body 
weight  gain,  live  yoimg,  embryonic 
deaths,  implants,  corpora  lutea,  pre-  or 
post-implantation  loss,  litter  weight  or 
mean  fetal  weight.  In  pups,  reduced 
skeletal  ossification  was  observed  at  the 
500  mg/kg/day.  No  other  significant 
effects  were  observed  on  the  conceptus. 
The  maternal  NOAEL  is  125  mg/kg/day, 
and  the  LOEL  is  250  mg/kg/day  based 
on  clinical  signs.  The  developmental 
NOAEL  is  250  mg/kg/day,  the  LOEL  is 
500  mg/kg/day  based  on  reduced 
ossification. 

10.  In  a  developmental  toxicity  study 
in  rats,  fluroxypyr  methylheptyl  ester 
95.8%  a.i.  was  administered  to  28 
naturally-mated  female  Sprague-Dawley 
rats/group  via  gavage  at  dose  levels  of  0, 
100,  300,  and  600  mg/kg/day  fi-om  days 
6  through  15  of  gestation.  The  maternal 
NOAEL  is  300  mg/kg/day,  the  LOEL  is 
600  mg/kg/day,  based  on  deaths  and 
decreased  body-weight  gain  and  food 
consiunption.  The  developmental 
toxicity  NOAEL  is  300  mg/kg/day,  and 
the  LOEL  is  600  mg/kg/day,  based  on  an 
increase  in  two  ossification  variations 
incompletely  ossified  cervical  vertebral 
transverse  processes  and  pubes. 

11.  In  a  developmental  toxicity  study 
in  rabbits,  fluroxypyr  methylheptyl  ester 
95.8%  a.i.  was  administered  to  20 
naturally-inseminated  New  Zealand 
female  rabbits/group  via  gavage  at  dose 
levels  of  0, 100,  500,  and  1,000  mg/kg/ 
day  bom  days  7  through  19  of  gestation. 
The  maternal/developmental  LOEL  is 
1,000  mg/kg/day,  based  on  an  increased 
incidence  of  abortions.  The  maternal 
NOAEL  is  500  mg/kg/day. 

12.  In  a  prenatal  developmental 
toxicity  study  in  rabbits,  pregnant  New 
Zealand  White  rabbits  received  oral 
(gavage)  administration  of  fluroxypyr  at 
dose  levels  of  0,  25, 100,  or  400  mgAig/ 
day  during  gestation  days  6  through  19. 
Due  to  a  large  number  of  maternal 
deaths  in  the  400  mg/kg/day  group,  a 
dose  level  of  250  mg/kg/day  was  added 
to  the  study,  and  the  400  mg/kg/day 
dose  level  was  discontinued  early.  For 
maternal  toxicity,  the  NOAEL  was  250 
mg/kg/day  and  the  LOEL  was  400  mg/ 
kg/day  based  on  maternal  deaths.  For 
developmental  toxicity,  the  NOAEL  was 
100  mg/kg/day  and  the  LOEL  was  250 


mg/kg/day,  based  on  increased 
postimplantation  loss. 

13.  In  a  2-generation  reproduction 
study,  fluroxypyr  99.0%  a.i.  was 
administered  to  30  Sprague-Dawley 
rats/sex/dose  via  the  diet  at  dose  levels 
of  0, 100,  500,  and  750  mg/kg/day  males 
and  0, 100,  500,  and  1,000  mg/kg/day 
females  during  the  pre-mating  period  of 
10  weeks  (Fi  generation)  12  weeks  (Fj 
generation).  There  was  one  litter  (Fi)  in 
the  first  generation  and  two  litters  (F2A 
and  F2b)  in  the  second  generation.  The 
NOAEL  for  maternal/paternal  toxicity  is 
500/100  mg/kg/day,  and  the  LOEL  is 
1,000/500  mg/kg/day,  based  on  death  in 
females  and  increased  kidney  weight 
with  corresponding  gross  and 
microscopic  findings  papillary  atrophy, 
edema,  necrosis,  hyperplasia  of  the 
pelvic  epithelium,  degeneration/ 
regeneration  of  the  tubular  epithelium, 
tubulo-interstitial  nephritis,  and 
dilatation  of  the  tubules  in  both  sexes. 
The  reproductive  NOAEL  is  1,000/750 
mg/kg/day,  the  highest  dose  tested.  The 
neonatal  NOAEL  is  500  mg/kg/day,  and 
the  LOEL  is  1,000  mg/kg/day,  based  on 
decreased  pup  body  weight/body- 
weight  gain  and  slightly  lower  survival. 

14.  In  a  Salmonella  iyphimurium 
reverse  gene  mutation  assay,  fluroxypyr 
was  not  mutagenic  up  to  a  cytotoxic 
dose  (10,000  ^g/plate  -t-Sg).  In  a 
Salmonella  typhimurium/Escherichia 
coli  reverse  gene  mutation  assay  with 
flxuoxypyr  methylheptyl  ester, 
independent  triads  were  negative  up  to 
insoluble  doses  with  or  wiUiout  S9 
activation  (£  2,500  ^g/pIate). 

15.  In  a  Chinese  hamster  ovary  (CHO) 
cell  Hypoxanthine  guanine 
phosphoribosyl  transferase  (HGFRT) 
forward  gene  mutation  assay), 
fluroxypyr  was  negative  up  a  cytotoxic 
concentration  (2.000  ^mL  -t-/-S9).  In  a 
Chinese  hamster  ovary  (CHO)  cell 
HGFRT  forward  gene  mutation  assay 
with  fluroxypyr  methylheptyl  ester, 
independent  trials  were  negative  up  to 
cytotoxic  concentrations  without  S9 
activation  (2  30  Mg/mL  -89).  In  the 
presence  of  S9  activation,  the  test  was 
also  negative  over  the  entire  dose  range 
investigated  (100-1,200  ^mL)  in  two 
trials. 

16.  An  in  vitro  chromosome 
aberration  assay  in  CHO  cells  with 
fliut)xypyr  was  negative  for  damage  to 
structiiial  chromosomes  up  to  doses 
causing  moderate  cytotoxicity  (500  and 
1,000  i^mL  •«-/-S9).  There  was, 
however,  marginal  and  nondose-related 
evidence  of  polyploidy  imder 
nonactivated  and  S9-activated 
conditions.  Also,  in  an  in  vitro 
unscheduled  DNA  synthesis  (UDS) 
assay  in  hiunan  embryonic  lung 
fibroblasts,  cell  line  no.  2002  was 


negative  up  to  nonactivated  and  S9- 
activated  doses  causing  precipitation 
and  moderate  cytotoxicity.  For 
fluroxypyr  methylheptyl  ester,  in  an  in 
vitro  chromosome  aberration  assay  with 
rat  lymphocytes,  independent  trials 
were  negative  up  to  C3^otoxic 
concentrations  (^  270  Mg/mL  -f/'Sg). 
Also,  in  an  in  vivo  bone  marrow 
micronucleus  assay,  negative  results 
were  obtained  in  CD-I  (ICR)  male  and 
female  mice  receiving  single  oral  gavage 
administrations  of  225-900  mg/kg. 
Lethality  and  other  clinical  signs  of 
toxicity  were  noted  at  900  mg/kg.  There 
was,  however,  no  evidence  of  bone 
marrow  cytotoxicity  at  any  dose. 

17.  In  a  metabolism  study,  fluroxypyr 
'^methylheptyl  ester  95.8%  a.i. 
imlabeled;  radiochemical  piuity  99%; 
labeled  on  the  methylheptanol  portion 
of  the  molecule  or  'kZ-  methylheptanol 
98.9%  imlabeled;  radiochemical  purity 
97.5%  was  administered  to  5  plasma/3 
balance  male  Fischer  344  rats/group  in 
single  oral  equimolar  doses  of  50  mg 
fluroxypjrr  methylheptyl  ester/kg  body 
weight  or  17.7  mg  methylheptanol/kg 
body  weight.  The  total  recovery  of  the 
administered  dose  was  105%  and  104%, 
with  the  principal  route  of  excretion 
being  expired  '<^02,  which  contained 
approxiamately  (••)  61%  and  63%  of  the 
radioactivity  for  the  fluroxypyr  and 
methylheptanol  balance  groups, 
respectively.  The  urine  contained  »•  30% 
and  27%  and  the  feces  contained  5% 
and  7%  of  the  administered  dose  for  the 
fluroxypyr  and  Methylheptanol  groups, 
respectively.  At  48  hours  post  dose,  •• 
7%  of  the  administered  dose  was 
recovered  in  the  blood,  carcass,  and  skin 
of  both  groups.  The  overall  rates  and 
routes  of  elimination  were  comparable 
between  the  groups.  Each  was 
extensively  absorbed  and  rapidly 
eliminated.  Approximately  52%  and 
54%  of  the  administered  fluroxypyr  and 
Methylheptanol,  respectively,  was 
absorbed  and  expired  as  'HXh  within 
12  hours  post  dose,  and  an  additional 
18%  of  the  administered  dose  was 
excreted  in  the  urine  within  12  hours 
post  dose.  Based  on  the  percentage  of 
the  dose  in  the  expired  'OO2,  urine, 
and  tissues,  -  90%  of  the  dose  was 
absorbed  by  the  rats  in  each  case.  Once 
absorbed,  both  were  extensively 
metabolized  (20-22  metabolites)  and 
rapidly  expired  as  'HXh  and  eliminated 
in  the  urine  with  a  half-life  of  6  hours. 
Fluroxypyr  displayed  a  slower 
absorption  rate  than  Methylheptanol, 
but  once  absorbed,  the  pharmacokinetic 
parameters  were  similar.  Peak  plasma 
concentrations  of  '<]-radioactivity  were 
attained  by  7  and  10  hours  post  dose, 
and  the  half-lives  for  the  elimination 
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phase  were  •>  18.2  and  17.4  hours  for 
fluroxypyr  and  Methylheptanol, 
respectively.  It  was  stated  that  the 
percentage  of  radioactivity  recovered  in 
the  tissues  and  carcass  ••  7%  suggests 
'<C-incorporation  into  the  carbon  pool 
that  may  account  for  the  longer  half  life 
in  plasma  as  compared  to  the  urinary 
half-life  of  6  hours.  Average  area  imder 
the  curve  values  were  140  ^g  equivalent 
hours/gram  (eq  hr/g)  and  163  jig  eq  hr/ 
g  for  the  fluroxypyr  and  Methylheptanol 
groups,  respectively.  Clearance  values 
were  comparable  for  these  groups  also 
2.1  and  1.8  mL/min  kg.  These 
pharmacokinetic  parameters  indicate  no 
difference  in  kinetics  of 
Methylheptanol.  based  on  whether  it  is 
labeled  alone  or  as  part  of  the 
fluroxypyr  molecule.  Urine  profiles 
were  similar  and  indicated  extensive 
metabolism  (20-22  metabolites). 
Unchanged  fluroxypyr  was  not  detected 
in  any  of  the  samples,  and  the  author 
stated  that  this  "is  consistent  with  the 
majority  of  the  dose  metabolized  to 
COj."  The  data  indicate  that  the 
fluroxypyr  Irand  is  readily  hydrolyzed 
and  that  the  methylheptyl  ester  portion 
of  fluroxypyr  is  bioequivalent  to 
Methylheptanol. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  In  a  prenatal 
developmental  toxicity  study,  pregnant 
New  Zealand  White  rabbits  received 
oral  (gavage)  administration  of 
fluroxypyr  (imspecified  purity)  in  0.5% 
carboxymethylcellulose  (5  mL/kg)  at 
dose  levels  of  0.  25. 100.  or  400  mg/kg/ 
day  during  gestation  days  6  through  19. 
Due  to  a  large  number  of  maternal 
deaths  in  the  400  mg/kg/day  group,  a 
dose  level  of  250  mg/kg/day  was  added 
to  the  study,  and  the  400  mg/kg/day 
dose  levels  was  discontinued  early.  For 
maternal  toxicity,  the  NOAEL  was  250 
mg/kg/day  and  the  LOEL  was  400  mg/ 
kg/day  based  on  maternal  deaths.  For 
developmental  toxicity,  the  NOAEL  was 
100  mg/kg/day  and  the  LOEL  was  250 
mg/kg/day,  based  on  increased 
postimplantation  loss.  The 
postimplantation  loss  is  presumed  to 
occur  after  a  single  exposure  (dose). 
Appropriate  endpoints  attributable  to  a 
single  exposure  (dose)  for  this 
population  were  not  seen  in  oral 
toxicity  studies  including  maternal 
toxicity  in  the  developmental  toxicity 
studies  in  rats  and  rabbits. 

EPA  determined  that  the  lOX  factor  to 
protect  infants  and  children  (as  required 
by  FQPA)  should  be  reduced  to  3X.  This 
conclusion  was  based  on  the  fact  that 
the  developmental  toxicity  study  in  rats 
showed  no  increased  sensitivity  in 
fetuses  as  compared  to  maternal  animals 
following  in  utero  exposures,  the  2- 


generation  reproduction  toxicity  study 
in  rats  showed  no  increased  sensitivity 
in  pups  when  compared  to  adults,  and 
the  toxicology  data  base  is  complete 
(i.e.,  no  data  gaps).  However,  EPA 
determined  that  an  imcertainty  factor  of 
300  is  required  because,  in  the  prenatal 
developmental  toxicity  study  in  rabbits, 
there  is  an  indication  of  additional 
susceptibility  following  prenatal 
exposure  to  fluuroxypyr  since  the 
developmental  NOAEL  was  less  than 
the  maternal  NOAEL.  The  confidence  in 
these  data,  however,  were  minimized  by 
the  fact  that  the  value  is  only  slightly 
above  the  historical  control,  and 
because  no  statistical  significance  was 
indicated.  Additionally,  susceptibility 
to  the  offspring  was  not  observed  in  any 
of  the  other  prenatal  developmental 
toxicity  studies  examined,  and  there  is 
always  the  possibility  that  maternal 
toxicity  may  have  t)een  present  (as 
kidney  pathology)  but  that  the  relevant 
endpoint  was  not  examined. 

For  acute  dietary  risk  assessment,  a 
Margin  of  Exposure  (MOE)  of  300  is 
required.  This  includes  the 
conventional  lOOX  for  inter-  and  intra- 
species  variation,  and  3X  for  FQPA. 
iTiis  risk  assessment  is  required  for 
females  13+  only,  since  the  endpoint  is 
based  on  an  in  utero  effect.  The 
available  data,  which  include 
developmental  studies  in  rats  and 
rabbits,  a  3-month  feeding  rat  study  and 
a  28-day  mouse  feeding  study,  did  not 
demonstrate  toxicity  which  can  be 
observed  following  one  exposure  only. 

2.  Short  -  and  intermediate  -  term 
toxicity,  i.  Dermal  absorption.  A  dermal 
absorption  study  was  not  available  for 
review.  Therefore  an  absorption  factor 
of  100%  will  be  assumed. 

ii.  Short-term  toxicity.  Although  a  21- 
day  dermal  toxicity  study  with 
fluroxypyr  methylheptyl  ester  (98.5%) 
in  New  Zealand  White  rabbits  with  a 
NOAEL  of  >  1.000  mg/kg/day  is 
available,  the  developmental  NOAEL 
fi'om  an  oral  study  with  fluroxypyr  in 
the  same  species  (rabbits)  was  selected 
for  this  risk  assessment  because  of  the 
concern  for  developmental  effects  seen 
in  the  oral  study  with  the  acid  which 
was  not  studied  with  the  ester,  and 
because  developmental  effects  are  not 
evaluated  in  the  dermal  toxicity  study 
(i.e.,  the  consequence  of  these  effects 
can  not  be  ascertained  for  the  dermal 
route  of  exposure.  Since  an  oral  dose 
was  identified,  a  dermal  absorption  rate 
of  100%  should  be  used  for  dermal  risk 
assessments,  to  convert  to  oral 
equivalents.  Therefore,  a  developmental 
NOAEL  of  100  mg/kg/day  based  on 
increased  postimplantation  loss  at  250 
mg/kg/day  (LOEL)  was  used  for  risk 
assessment. 


iii.  Intermediate-term  toxicity.  For  the 
reasons  discussed  above  with  short-term 
toxicity,  a  developmental  NOAEL  of  100 
mg/kg/day  based  on  increased 
postimplantation  loss  at  250  mg/kg/day 
(LOEL)  was  used  for  risk  assessment. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fluroxypyr  at  0.5 
mg/kg/day.  This  RfD  is  based  on 
histopathological  lesions  in  the  kidneys, 
decreased  testes  weights,  and  increased 
adrenal  weights  in  both  sexes  observed 
in  a  4-week  range-finding  feeding  study 
in  the  dog  with  a  NOAEL  of  50  mg/kg/ 
day.  An  uncertainty  factor  of  100  was 
used  in  calculating  the  RfD  to  account 
for  both  inter-  and  intra-species 
variations. 

4.  Carcinogenicity.  Based  on  the  lack 
of  evidence  of  carcinogenicity  in  mice 
and  rats  at  doses  that  were  judged  to  be 
adequate  to  assess  the  carcinogenic 
potential,  fluroxypyr  was  classified  as  a 
"not  likely"  human  carcinogen  by  the 
EPA's  Hazard  Identification  Assessment 
Review  Committee  (document  dated 
December  1, 1997)  according  to  EPA 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (document  dated  April 
10.1996). 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  No 
previous  tolerances  have  been 
established  for  the  combined  residues  of 
flvutjxypyr  1 -methylheptyl  ester  and  its 
metabolite  fluroxypyr.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
fluroxypyr  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  {u«  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  used 
the  theoretical  maximum  residue 
contribution  (TMRC).  By  using  TMRC  in 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  very 
conservative  assumptions:  100%  of 
wheat,  oats,  and  barley  RACs  having 
fluroxypyr  tolerances  will  contain 
fluroxypyr  residues  and  those  residues 
will  be  at  the  level  of  the  established 
tolerance.  This  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safiety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment.  The  exposure 
estimate  for  females  (13-f  years  old) 
results  in  a  dietary  (food  only)  MOE  of 
50,000.  This  should  be  viewed  as  a 
conservative  risk  estimate;  refinement 
using  anticipated  residue  values  and 
percent  crop-treated  data  in  conjunction 
with  Monte  Carlo  analysis  would  result 
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in  a  lower  acute  dietary  exposiue 
estimate. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  very 
conservative  assumptions  -  100%  of 
wheat,  barley,  oats  and  all  other 
commodities  having  fiuroxypyr  1- 
methylheptyl  ester  tolerances  will 
contain  fiuroxypyr  1-methylheptyl  ester 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance  -  which  result 
in  an  overestimation  of  hvunan  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment. 

The  fiuroxypyr  1-methylheptyl  ester 
tolerances  result  in  a  TMRC  that  is 
equivalent  to  the  following  percentages 
oftheRfD: 


U.S.  Population  (48  States)  .... 

U.S.  Population  -  Fall  Season 

U.S.  Population  -  Winter  Sea- 
son   

Northeast  Region 

North  Central  Region 

Western  Region :.......: 

Hispanics  

Non-Hispanic  Whites 

Non-Hispanic  OOiers  

Nursing  Infants  (<  1  year  old) . 

NorvNursing  Infants  (<  1  year 
oW)  

Children  (1-6  years  old) 

Children  (7-12  years  old) 

Males  (13-19  years  old) 


0.41% 
0.43% 

0.43% 
0.43% 
0.43% 
0.44% 
0.48% 
0.42% 
0.43% 
0.39% 

1.55% 
1.06% 
0.69% 
0.46% 


The  subgroups  listed  above  are:  (1)  the  U.S. 
population  (48  states):  (2)  those  for  infants 
and  children;  and,  (3)  the  other  subgroups  for 
which  the  percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the  subgroup 
U.S.  population  (48  states). 

2.  From  drinking  water.  In  terrestrial 
and  aquatic  environments,  fiuroxypyr  1- 
methylheptyl  ester  is  rapidly 
hydrolyzed  to  fiuroxypyr.  Fiuroxypyr  is 
further  degraded  (although  less  rapidly) 
by  microbes  to  4-amino-3,5-dichloro-6- 
fiuoro-pyridin-2-ol  f'pjfridinol")  and  4- 
amino-3,5-dichloro-6-fiuoro-2- 
methoxypyridine  ("methoxypyridine"). 
In  aerobic  environments,  fiuroxypyr, 
pyridinol,  and  methoxypyridine  are 
ultimately  degraded  to  carbon  dioxide. 

There  are  no  established  Maximum 
Contaminant  Levels  for  residues  of 
flujoxypyr  1-methylheptyl  ester  in 
drinking  water.  No  health  advisory 
levels  for  fiuroxypyr  1-methylheptyl 
ester  in  drinking  water  have  been 
established.  The  assessment  used  SQ- 
GROW2  for  groundwater  assessment 
and  Generic  expected  environmental 
concentration  (GENEEC)  Version  1.2  for 
acute  and  chronic  surface  water 
assessments.  Estimated  environmental 


concentrations  (EEC's)  in  siuface  water 
reflecting  0.25  lb  acid  equivalents/ A/yr 
applied  by  air  were  11.2  |ig/L  for  acute 
and  3.9  pg/L  for  chronic.  EEC's  for 
groimdwater  were  0.025  pg/L  parts  per 
billion  (ppb)  for  acute  and  chronic.  The 
computer  generated  EECs  represent 
conservative  estimates  and  should  be 
used  only  for  screening. 

i.  Acute  exposure  and  risk.  EPA  has 
calculated  drinking  water  levels  of 
concern  (DWLOCs)  for  acute  exposure 
to  fiuroxypyr  in  drinking  water  for  the 
only  relevant  population  subgroup, 
females  (13+  years  old):  9,930  pg/L. 

To  calculate  the  DWLDCs  for  acute 
exposure  relative  to  an  acute  toxicity 
endpoint,  the  acute  dietary  food 
exposure  (from  the  Dietary  Exposure 
Evaluation  System  (DRES)  analysis)  was 
subtracted  from  the  ratio  of  the  acute 
NOAEL  (used  for  acute  dietary 
assessments)  to  the  acceptable  MOE  for 
aggregate  exposiue  to  obtain  the 
acceptable  acute  exposure  to  fiuroxypyr 
in  drinking  water.  DWLOCs  were  then 
calculated  using  default  body  weights 
and  drinking  water  consiunption 
figures. 

Estimated  maximiun  concentrations 
of  fiuroxjrpyr  in  surface  and  ground 
water  are  11.2  ppb  and  0.025  ppb, 
respectively  and  the  DWLOC  is  9,930 
lig/L.  The  estimated  maximum 
concentrations  of  fiuroxypyr  in  surface 
and  groimd  water  are  less  than  EPA's 
level  of  concern  for  fiuroxypyr  in 
drinking  water  as  a  contribution  to  acute 
agoegate  exposure. 

Therefore,  taking  into  account  present 
uses  and  uses  proposed  in  this  action, 
EPA  concludes  with  reasonable 
certainty  that  residues  of  fiuroxypyr  in 
drinking  water  (when  considered  along 
with  other  soiuces  of  exposure  for 
which  EPA  has  reliable  data)  would  not 
result  in  unacceptable  levels  of 
aggregate  hirnian  health  risk  at  this  time. 

li.  Chronic  exposure  and  risk.  The 
"Interim  Guidance  for  Conducting 
Drinking  Water  Exposure  and  Risk 
Assessments"  issued  on  November  24, 
1997  was  followed  for  this  assessment. 
Thus,  the  GENEEC  model  and  the  SQ- 
GROW  model  were  run  to  produce 
estimates  of  fiuroxypyr  concentrations 
in  surface  and  ground  water, 
respectively.  The  primary  use  of  these 
models  is  to  provide  a  coarse  screen  for 
sorting  out  pesticides  for  which  EPA  has 
a  high  degree  of  confidence  that  the  true 
levels  of  the  pesticide  in  drinking  water 
will  be  less  than  the  human  health 
DWLOCs.  A  DWLOC  is  the 
concentration  of  a  pesticide  in  drinking 
water  which  would  be  acceptable  as  an 
upper  limit  in  Ught  of  total  aggregate 
exposiue  to  that  chemical  from  food, 
water,  and  non-occupational 


(residential)  sources.  The  DWLOC  for 
chronic  exposure  is  the  concentration  in 
drinking  water  as  a  part  of  the  aggregate 
chronic  exposure  that  occupies  no  more 
than  100%  of  the  RfD.  The  Agency's 
default  body  weights  and  water 
consumption  values  used  to  calculate 
DWLOCs  are  as  follows:  70  kg/2L  (adult 
male),  60  kg/2L  (adult  female),  and  10 
kg/lL  (child). 

For  chronic  (non-cancer)  exposure  to 
fiuroxypyr  in  surface  and  ground  water, 
the  drinking  water  levels  of  concern  are 
17,400  pg/L  for  the  U.S.  population, 
14,900  \vg/L  for  females  (13+  years  old), 
and  4,950  pg/L  for  children  (1-6  years 
old).  To  calculate  the  DWLOC  for 
chronic  (non-cancer)  exposiue  relative 
to  a  chronic  toxicity  endpoint,  the 
chronic  dietary  food  exposure  (from 
DRES)  was  subtracted  from  the  RfD  to 
obtain  the  acceptable  chronic  (non- 
cancer)  exposure  to  fiuroxypyr  in 
drinking  water.  DWLOCs  were  then 
calculated  using  defaiUt  body  weights 
and  drinking  consiunption  figures. 

Estimated  average  concentrations  of 
fiuroxypyr  in  surface  and  ground  water 
are  3.9  ppb  and  0.025  ppb,  respectively. 
The  DWLOCs  are  17,400  pg/L  for  the 
U.S.  population,  14,900  pg/L  for  females 
(13+  years  old),  and  4,950  pg/L  for 
children  (1-6  years  old).  The  estimated 
average  concentrations  of  fiuroxypyr  in 
surface  and  ground  water  are  less  than 
EPA's  level  of  concern  for  fiuroxypyr  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure. 

3.  From  non-dietary  exposure.  There 
are  no  registered  or  proposed  residential 
uses  for  fliu-oxypyr  1-methylheptyl  ester 
or  its  metabolite  fiuroxypyr. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  beUeves  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
imderstanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
conmlbn  mechanism  of  toxicity  in  a 
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meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
imderstanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
pn  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
whic£  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fluroxypyr  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
fluroxypyr  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fluroxypyr  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13+  years 
old,  the  calculated  MOE  value  (food)  is 
50,000.  The  Agency  acknowledges  the 
potential  for  exposure  to  fluroxypyr  1- 
methylheptyl  ester  in  drinking  water, 
but  does  not  expect  that  exposure  would 
result  in  an  aggregate  MOE  (food  plus 
water)  that  would  exceed  the  Agency's 
level  of  concern  for  acute  dietary 
exposure. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assimiptions  described  Unit 
n.B.l.  of  this  preamble,  EPA  has 


concluded  that  aggregate  exposure  to 
fluroxypyr  firom  food  will  utilize  0.41% 
of  the  RfD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
hi^est  aggregate  exposure  is  discussed 
below.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposvire  over  a  lifetime  will  not  pose 
appreciable  risks  to  hiunan  health. 
Despite  the  potential  for  exposure  to 
fluroxypyr  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  There  are  no  proposed 
residential  uses  for  fluroxypyr. 
Therefore,  the  short  and  intermediate 
aggregate  risks  are  adequately  addressed 
by  the  chronic  aggregate  dietary  risk 
assessment. 

4.  Aggfvgate  cancer  risk  for  U.S. 
population.  Fluroxypyr  has  been 
classified  as  a  "not  likely"  carcinogenic 
chemical  by  the  Agency 

5.  Conclusion.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  fluroxypyr  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  a.  In  general.  In  assessing  the 
potential  for  ad(fitional  sensitivity  of 
infants  and  children  to  residues  of 
fluroxypyr,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 


calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  die  no  observed 
effect  level  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  This  himdredfold 
uncertainty  (safety)  factor/margin  of 
exposure  (safety)  is  designed  to  account 
for  inter-species  extrapolation  and  intra- 
spedes  variability.  EPA  believes  that 
reliable  data  support  using  the 
hundredfold  margin/factor,  rather  than 
the  thousandfold  margin/factor,  when 
EPA  has  a  complete  data  base  under 
existing  gmdelines,  and  when  the 
severity  of  the  effect  in  infants  or 
children,  the  potency  or  unusual  toxic 
properties  of  a  compound,  or  the  quality 
of  the  exposure  data  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin/factor. 

In  the  case  of  fluroxypyr,  EPA 
determined  that  the  lOX  factor  to 
protect  infants  and  children  (as  required 
by  FQPA)  should  be  reduced  to  3X.  This 
conclusion  was  based  on  the  fact  that 
the  developmental  toxicity  study  in  rats 
showed  no  increased  sensitivity  in 
fetuses  as  compared  to  maternal  animals 
following  in  utero  exposures,  the  2- 
generation  reproduction  toxicity  study 
in  rats  showed  no  increased  sensitivity 
in  pups  when  compared  to  adults,  and 
the  toxicology  data  base  is  complete 
(i.e.,  no  data  gaps).  However,  EPA 
determined  that  an  uncertainty  factor  of 
300  is  required  because,  in  the  prenatal 
developmental  toxicity  study  in  rabbits, 
there  is  an  indication  of  additional 
susceptibility  following  prenatal 
exposure  to  fluroxypyr  since  the 
developmental  NOAEL  was  less  than 
the  maternal  NOAEL.  The  confidence  in 
these  data,  however,  were  minimized  by 
the  fact  that  the  value  is  only  slightly 
above  the  historical  control,  and 
because  no  statistical  significance  was 
indicated.  Additionally,  susceptibility 
to  the  offspring  was  not  observed  in  any 
of  the  other  prenatal  developmental 
toxicity  studies  examined,  and  there  is 
always  the  possibility  that  maternal 
toxicity  may  have  been  present  (as 
kidney  pathology)  but  that  the  relevant 
endpoint  was  not  examined. 

b.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOAEL  was  125 
mg/kg/day,  based  on  clinical  signs  at  the 
LOEL  of  250  mg/kg/day.  The 
developmental  (fetal)  NOAEL  was  250 
mg/kg/day,  based  on  reduced 
ossification  at  the  LOEL  of  500  mg/kg/ 

day. 

In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  (systemic)  NOAEL 
was  250  mg/kg/day,  based  on  maternal 
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deaths  at  the  LOEL  of  400  mg/kg/day. 
The  developmental  (pup)  NOAEL  was 
125  mg/kg/day,  based  on  increased 
postimplantation  loss  at  the  LOEL  of 
250  m^lcg/day. 

c.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOAEL  was  100  mg/kg/day,  based  on 
increased  kidney  wei^ts  and  kidney 
histopathology  at  the  LDEL  of  500  mg/ 
kg/day.  The  developmental  (pup) 
NOAEL  was  500  mg/kg/day,  based  on 
decreased  body  weight  at  the  LOEL  of 
1,000  mg/kg/day.  The  reproductive 
NOAEL  was  1,000  mg/kg/day  Highest 
Dose  Tested. 

d.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for 
fluroxypyr  is  complete  with  respect  to   - 
current  data  requirements.  Based  on  the 
results  of  the  rabbit  developmental 
toxicity  study  for  fluroxypyr  there  does 
appear  to  be  an  extra  sensitivity  for  pre- 
natal effects. 

e.  Conclusion.  Based  on  the  above, 
EPA  concludes  that  reliable  data 
support  use  of  a  300-fold  margin  of 
exposure/uncertainty  factor,  rather  than 
the  standard  thousandfold  margin/ 
factor,  to  protect  infants  and  cUldren. 

2.  Acute  risk.  The  acute  dietary  MOE 
(food)  was  calculated  to  be  6,666  for 
infants  (<  1  year  old),  10,000  for 
children  (1-6  years  old),  and  50,000 
females  13-t-  years  old  (accoimts  for  both 
maternal  and  fetal  exposure).  These 
MOE  calculations  were  based  on  the 
developmental  NOAEL  in  rabbits  of  100 
mg/kg/day.  This  risk  assessment 
assimied  100%  crop-treated  with 
tolerance  level  residues  on  all  treated 
crops  consumed,  resulting  in  a 
significant  over  estimation  of  dietary 
exposure.  The  large  acute  dietary  MOE 
calculated  for  females  13+  years  old  and 
the  infants  <  1  year  old  subgroup 
(lowest  MOE)  provides  assurance  that 
there  is  a  reasonable  certainty  of  no 
harm  for  females  13-t-  years  old,  infants, 
and  children. 

EPA  acknowledges  the  potential  for 
exposure  to  fluroxypyr  1-methylheptyl 
ester  in  drinking  water,  but  does  not 
expect  that  exposure  would  result  in 
aggregate  MOEs  (food  plus  water)  that 
would  exceed  the  Agency's  level  of 
concern  for  acute  dietary  exposure. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assiunptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  fluroxypyr 
from  food  will  utilize  from  0.39%  of  the 
RfD  for  nursing  infants  (<  1  year  old)  up 
to  1.55%  of  the  RfD  for  non-nursing 
infants  (<  1  year  old).  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RiD  because  the  RfD  represents 


the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  himian  health.  Despite  the  potential 
for  exposure  to  fluroxypyr  in  drinking 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  fluroxypyr 
residues. 

4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential  uses. 
There  are  no  proposed  residential  uses 
for  fluroxypyr.  Therefore,  the  short  and 
intermediate  aggregate  risks  are  * 
adequately  addressed  by  the  chronic 
aggregate  dietary  risk  assessment. 

m.  Other  Coiisiderations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plemts 
and  animals  is  adequately  understood. 
The  residues  of  concern  in  plants  and 
animals  are  fluroxypyr  1-methylheptyl 
ester  and  its  metaboUte  fluroxypyr.  free 
and  conjugated,  all  expressed  as 
fluroxypyr . 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  for  plants  (gas 
chromatography/mass  spectrometry 
(GCTMS)  and  capillary  gas 
chromatography/MS)  to  enforce  the 
tolerance  expression.  The  petitioner 
validated  the  limit  of  quantitation  at 
0.01  ppm  for  cereal  grains  and  0.05  ppm 
for  forage,  straw,  and  hay  of  cereal 
grains. 

Adequate  enforcement  methodology 
is  available  for  livestock  (gas 
chromatography/electron  capture 
detection  (GC/ECD)  and  capillary  gas 
chromatography  with  mass  selective 
detection)  to  enforce  the  tolerance 
expression.  The  petitioner  validated  the 
limit  of  quantitation  of  Method  GRM 
96.03  at  0.01  ppm  for  all  animal 
substrates. 

C.  Magnitude  of  Residues 

Residues  of  fluiroxypyr  1- 
methylheptyl  ester  and  fluroxypyr  are 
not  expected  to  exceed  the  established 
tolerance  levels  in  RAC's  and  processed 
commodities  of  wheat,  barley,  oats,  and 
animal  commodities  as  a  result  of  this 
use. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  tolerances  for  residues  of 


fluoroxypyr  1-methylheptyl  ester  on 
wheat,  barley,  or  oats. 

E.  Rotational  Crop  Restrictions 

A  confined  rotational  crop  study  was 
conducted  in  which  fluroxypyr  was 
appUed  at  the  rate  of  8.8  oz  add 
equivalent/acre  (ae/A).  R^dues  in 
crops  planted  120  days  after  soil 
treatment  were  0.01  to  0.08  ppm; 
however,  based  on  this  study  and  the 
use  rates,  residues  of  fluroxypyr  1- 
methylheptyl  ester  and  fluroxypyr  are 
not  expected  to  occur  in  rotational  crops 
at  levels  >  0.01  ppm  at  the  120-day 
plant-back  interval.  The  end-use 
product  label  will  contain  a  statement 
limiting  the  planting  of  rotational  crops 
for  at  least  120  days  after  appUcation. 

IV.  Conclusion 

Therefore,  the  tolerances  is  are 
estabUshed  for  combined  residues  of 
fluroxypyr  1-methylheptyl  ester  and  its 
metaboUte  fluroxypyr  in  wheat,  barley, 
and  oats  as  follows:  0.5  ppm  (grain).  12 
ppm  (straw  and  forage),  20  ppm  (hay), 
and  0.6  ppm  (aspirated  grain  fractions), 
and  residues  of  fliutjxypyr  1- 
methylheptyl  ester  and  its  metaboUte 
fluroxypyr,  free  and  conjugated,  in 
meat,  fat,  milk,  and  meat  byproducts 
except  for  kidney  at  0.1  ppm  and  kidney 
at  0.5  ppm. 

V.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  fiUng 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regidations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  30, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing  _ 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 


52168     Federal  Register /Vol.  63.  No.  189 /Wednesday,  September  30,  1998 /Rules  and  Regulations 


accompanied  by  the  fee  or  a  request  for 
a  waiver  as  specified  by  40  CFR 
180.33(i).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  Connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidpntial 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
SubmiBsions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  lOPP-300724  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VAt 

Electronic  comments  may  be  sent 

directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 


in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  conmients 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
imder  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51^35, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  xmder  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  fit>m  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 


to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28. 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incunred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB. 
in  a  separately  identified  section  of  the 
preamble  to  the  nde,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
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meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Sulmiission  to  Congress  and  the   . 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  R^jster.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  23, 1998. 

Marda  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.535  to  read  as 
follows: 

S18a535    Fluroxypyr  l-methylheptyi  estar; 
tolerances  for  residues. 

(a)  General .  Tolerances  are 
established  for  combined  residues  of 
fluroxypyr  1-methylheptyl  ester  [1- 
methylheptyl  ((4-amino-3,5-dichloro-6- 
fluoro-2-pyridinyl)oxy)acetate]  and  its 
metabolite  fluroxypyr  [((4-amino-3.5- 
dichloro-6-fluoro-2-pyridinyl)oxy)acetic 
acid]  in  or  on  the  following  raw 
agricultural  commodities. 


Commodity 


Aspirated  grain  fractions 

Barley,  grain 

Barley,  forage _ 

Bartey,  h»ay  

Barley,  straw „ 

Cattle,  fat 

Cattle,  kidney 

Cattle,  nf>eat 

Cattle,  meat  t>yproducts 

Goats,  fat 

Goats,  kidney  

Goats,  meat 

Goats,  meat  t>yproducts 

Hogs,  fat 

Hogs,  kidney 

Hogs,  meat 

Hogs,  meat  t)yproducts  . 

Horses,  fat 

Horses,  kklney , 

Horses,  meat 

Horses,  meat  t>yproducts 

MiHc 

Oats,  forage 

Oats,  grain 

wois,  nay  .>■—•........»......„ 

Oats,  straw 

Sheep,  fat 

Sheep,  kKlney 

Sheep,  meat 

Sheep,  meat  tiyproducts 

Wheat,  forage 

Wheat  grain 

Wheat,  hay 

Wheat  straw  


Parts    ENVIRONMENTAL  PROTECTION 
per      AGENCY 

mil- 
lion 


0.6 
0.5 
12.0 
20.0 
12.0 
0.1 
0.5 
0.1 
0.1 
0.1 
0.5 
0.1 
0.1 
0.1 
0.5 
0.1 
0.1 
0.1 
0.5 
0.1 
0.1 
0.1 
12.0 
0.5 
20.0 
12.0 
0.1 
0.5 
0.1 
0.1 
12.0 
0.5 
20.0 
12.0 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  combined  residues  of  fluroxypyr 
1-methylheptyl  ester  and  its  metabolite 
fliut)xypyr,  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table. 


Commodity 

Parts 
per 
mit- 
Hon 

Expir^iorV 

Revocation 

Date 

Com,  fiekJ,  forage 

Com,  fieW,  grain 

Com,  fieW,  stover 

Com,  sweet,  forage 

Com,  sweet  K  + 
CWHR 

2.0 
0.05 
2.5 
2.0 

0.05 
2.5 

12/1/99 
12/1/99 
12/1/99 
12/1/99 

12/1/99 

Com,  sweet  stover 

12/1/99 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

[FR  Doc.  98-26002  Filed  9-29-98;  8:45  am] 
BMJJNQCOOEI 


40  CFR  Part  180 
[OPP-300721;  FRL-6039-3] 
RIN  207O-AB78 

Tebufenozide;  Pesttoide  Tolerances  for 
Emergency  Exempttons 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
tebufenozide  in  or  on  cranberries.  This 
action  is  in  response  to  EPA's  granting 
of  emergency  exemptions  imder  section 
18  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  cranberries.  This 
regulation  establishes  a  maximiun 
permissible  level  for  residues  of 
tebufenozide  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  September 
30, 1999. 

DATES:  This  regulation  is  effective 
September  30. 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  30, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300721], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  bearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300721],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov. 


52170     Federal  Register /Vol.  63.  No.  189 /Wednesday.  September  30,  1998 /Rules  and  Regulations 


Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300721).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hvvy.. 
Arlington,  VA.  (703)  308-9362.  e-mail: 
schaible.stephen@epamail.epa.gov. 

SUF»PLEMENTARV  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  sections 
408(e)  and  (1)(8)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
a  tolerance  for  residues  of  the 
insecticide  tebufenozide.  in  or  on 
cranberries  at  0.5  part  per  milUon 
(ppm).  This  tolerance  will  expire  and  is 
revoked  on  September  30. 1999.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  FFDCA.  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  estabUshing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 


"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonablecertainty  that  no  harm  will 
result  bom  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiu«  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu^.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  bom  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemptions  for 
Tebufenozide  on  Cranberries  and 
FFDCATolerances 

According  to  the  Applicants,  outbreak 
populations  of  blackheaded  fireworms 
have  been  observed  in  recent  years,  with 
severe  infestations  occurring  last  year. 
Blackheaded  fireworms  feed  on  flowers, 
growing  shoots  and  developing  fruit, 
causing  yield  loss  to  the  existing 
cranberry  crop  as  well  as  reducing  yield 
to  the  follovdng  year's  crop  by  affecting 
flower  bud  formation.  The  most 
effective  strategy  to  manage  infestations 
of  blackheaded  fireworms  is  to  apply 
insecticides  targeting  the  first  instar 
stage  during  the  second  generation.  In 
Washington,  the  loss  of  parathion  in 


1995  has  left  growers  without  an 
effective  registered  altemative- 
chlorpyrifos,  diazanon.  azinphos-methyl 
and  acephate  are  all  currently  used,  but 
fail  to  control  the  later  instars.  Growers 
do  not  like  to  use  the  organophosphate 
insecticides  during  the  hatch  of  the 
second  generation  of  blackheaded 
fireworm  for  fear  of  killing  pollinating 
honeybee  colonies  which  are  placed 
near  the  beds  at  this  time.  The  only  two 
products  having  better  safety  to  bees. 
Bacillus  thurengiensis  (Bt)  and 
pyrenone,  have  poor  efficacy  against 
fireworm.  Tebufenozide  is  non-toxic  to 
bees  and  is  the  only  available  chemical 
that  can  control  fireworms  during 
midbloom  of  the  cranberry  crop.  EPA 
has  authorized  imder  FIFRA  section  18 
the  use  of  tebufenozide  on  cranberries 
for  control  of  blackheaded  fireworm  in 
Massachusetts,  New  Jersey  and 
Washington.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  these 
states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
tebufenozide  in  or  on  cranberries.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  imder  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensuLre  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportimity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  September  30, 
1999,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  cranberries 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
Bianner  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  this  tolerance  at 
the  time  of  that  application.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  tebufenozide  meets  EPA's 
registration  requirements  for  use  on 
cranberries  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances. 
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EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
tebufenozide  by  a  State  for  special  local 
needs  under  IHFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Massachusetts, 
New  Jersey  and  Washington  to  use  this 
pesticide  on  this  crop  luider  section  18 
of  FIFRA  without  foUovdng  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  tebufenozide,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961.  November  26, 1997)(FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(DJ, 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
tebufenozide  on  cranberries  at  0.5  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  vafidity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebufenozide  are 
discussed  below. 

1.  Chronic  toxicity.  EPA  has 
established  the  Reference  dose  (RfD)  for 
tebufenozide  at  0.018  milligrams/ 
kilogram/day  (mg/kg/day).  This  RfD  is 
based  on  a  No  Observed  Adverse  Effect 
Level  (NOAEL)  of  1.8  mg/kg/day,  taken 
from  a  chronic  feeding  study  in  dogs. 
An  uncertainty  factor  of  100  was  used. 

2.  Carcinogenicity.  Tebufenozide  has 
been  classified  by  the  Agency  as  a 
Group  E,  "no  evidence  of 
carcinogenicity  for  humans,"  chemical. 


B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
tebufenozide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibiUty  of  an 
effect  of  concern  occiuring  as  a  result  of 
a  1  day  or  single  exposure.  This  is  not 
the  case  with  this  chemical. 

ii.  Chronic  exposure  and  risk.  Using 
conservative  Theoretical  Maximum 
Residue  Contribution  (TMRC) 
assiunptions,  chronic  dietary  exposure 
from  the  published  and  proposed  uses 
of  tebufenozide  was  calculated  to 
represent  31%  of  the  RfD  for  the  U.S. 
population;  the  subgroup  most  highly 
exposed,  non-nursing  infants  less  than  1 
year  old,  has  a  TMRC  which  represents 
80%  of  the  RfD.  Because  of  the 
assumptions  that  100%  of  each 
commodity  will  have  tebufenozide 
residues  and  that  these  residues  will  be 
at  tolerance  level,  the  resulting  exposure 
and  risk  values  should  be  viewed  as 
overestimates. 

2.  From  drinking  water.  Submitted 
environmental  fate  studies  suggest  that 
tebufenozide  is  moderately  persistent  to 
persistent  and  mobile.  Thus, 
tebufenozide  could  potentially  leach  to 
groimdwater  and  runoff  to  surface  water 
imder  certain  environmental  conditions. 
There  is  no  established  Maximmn 
Contaminant  Level  (MCL)  for  residues 
of  tebufenozide  in  drinking  water,  nor 
have  drinking  water  Health  Advisories 
(HAs)  been  issued. 

Using  Generic  expected 
environmental  concentration  (GENEEC) 
(surface  water)  and  SCIGROW 
(groundwater)  models,  the  Agency  has 
calculated  Tier  I  Estimated 
Environmental  Concentrations  (EECs) 
for  tebufenozide  for  use  in  human 
health  risk  assessments.  These  values 
represent  the  upper  bound  estimates  of 
the  concentrations  of  tebufenozide  that 
might  be  found  in  surface  and  ground 
water  assuming  the  maximum 
application  rate  allowed  on  the  label. 
Ehie  to  the  wide  range  of  aerobic  soil 
half-life  values.  GENEEC  and  SCIGROW 
were  run  based  on  aerobic  half-lives  of 
66  (California  Loam)  and  729  (worst 
case  soil  with  low  microbial  activity) 
days. 

Chronic  exposure  and  risk.  Using  the 
GENEEC  model,  chronic  siuface  water 
concentrations  are  13.3  parts  per  biUion 
(ppb)  and  16.5  ppb  for  the  half-lives  of 


66  and  729  days,  res]>ectively.  Chronic 
groundwater  concentrations  using  the 
SCIGROW  model  were  calculated  to  be 
0.16  ppb  and  1.04  ppb,  respectively. 

Since  there  are  no  acute  dietary 
endpoints  for  this  chemical,  drinking 
water  levels  of  concern  (DWLOCs)  for 
tebufenozide  in  drinking  water  were 
calculated  for  the  chronic  exposure 
scenario  only.  The  chronic  DWLOCs  for 
tebufenozide  were  calculated  by 
subtracting  from  the  RfD  the  chronic 
exposure  attributable  to  food, 
multiplying  this  value  by  a  body  weight 
default,  and  dividing  this  multiple  by  a 
drinking  water  consumption  value.  The 
Agency  assumes  that  2  fiters  of  drinking 
water  are  consumed  each  day  by  adults, 
and  1  L/day  by  children.  The  Agency's 
default  body  weights  are  70  kg  for 
males,  60  kg  for  females,  and  10  kg  for 
children.  Using  these  assumptions, 
chronic  DWLOCs  were  calciilated  to  be 
480  ppb  for  adult  males,  370  for  females 
13+  years  old  and  nursing,  and  72  ppb 
for  children  ages  1  through  6  years  old. 

3.  From  non-dietary  exposure. 
Tebufenozide  is  not  ciurently  registered 
for  use  on  any  residential  non-food 
sites.  Therefore,  there  is  no  chronic, 
short-  or  intermediate-term  exposure 
scenario. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  considers  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechfuiism  ofitoxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 
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C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  in  Unit 
n.B.  of  this  preamble,  EPA  has 
concluded  that  aggregate  exposure  to 
tebufenozide  from  food  will  utilize  31% 
of  the  RfD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposiu^  is  non- 
nursing  infants  less  than  one  year  old 
(discussed  below).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Estimated  upper-bound  concentrations 
of  tebufenozide  in  surface  water  and 
groimd  water  are  below  the  calculated 
drinking  water  levels  of  concern  for  all 
population  subgroups  of  concern. 

2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  baclf^roimd  exposiue  level)  plus 
indoor  and  outdoor  residential 
exposure. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  tebufenozide  residues. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effiects  on 
the  developing  organism  resulting  itom 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  &t)m 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infonts  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 


appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability))  and  not 
the  additional  tenfold  MOE/imcertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  imusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
both  the  rat  and  rabbit  studies,  there 
was  no  evidence  of  maternal  or 
developmental  toxicity;  the  maternal 
and  developmental  toxicity  NOAEL  in 
each  study  was  1,000  mg/kg/day. 

iii.  Reproductive  toxicity  study.  Two 
2-generation  reproduction  studies  in 
rats  have  been  submitted  to  the  Agency.  ' 
In  a  1993  study,  the  parental  systemic 
NOAEL  was  10  ppm  (0.8/0.9  mg/kg/day 
for  males  and  females,  respectively)  and 
the  LOAEL  was  150  ppm  (11.5/12.8  mg/ 
kg/day)  based  on  decreased  body 
weight,  body  weight  gain,  and  food 
consumption  in  males,  and  increased 
incidence  and/or  severity  of  splenic 
pigmentation.  In  addition,  there  was  an 
increased  incidence  and  severity  of 
extrameduUary  hematopoiesis  at  2,000 
ppm.  The  reproductive  NOAEL  was  150 
ppm  and  the  LOAEL  was  2,000  ppm 
(154.8/171.1  mg/kg/day,  respectively) 
based  on  an  increase  in  the  niunber  of 
pregnant  females  with  increased 
gestation  duration  and  dystocia.  Effects 
in  the  offspring  consisted  of  decreased 
number  of  pups  per  litter  on  postnatal 
days  0  and/or  4  at  2,000  ppm,  with  a 
NOAEL  of  150  ppm. 

In  a  1995  study,  the  parental  NOAEL 
was  25  ppm  (1.6/1.8  mg/kg/day,  for 
males  and  females,  respectively)  and  the 
LOAEL  was  200  ppm  (12.6/14.6  mg/kg/ 
day),  based  on  histopathological 
findings  in  the  spleen.  Additionally,  at 
2,000  ppm  (126/143.2  mg/kg/day. 
respectively),  treatment-related  findings 
included  reduced  parental  body  weight 
gain  and  increased  incidence  of 
hemosiderin-laden  cells  in  the  spleen. 
Columnar  changes  in  the  vaginal 
squamous  epitheHum  and  reduced 
uterine  and  ovarian  weights  were  also 
observed  at  2,000  ppm,  but  the 
toxicological  significance  was  imknown. 
For  offspring,  the  systemic  NOAEL  was 
200  ppm,  and  the  LOAEL  was  2,000 
ppm  based  on  decreased  body  weight  on 
postnatal  days  14  and  21. 

iv.  Pre-  and  post-natal  sensitivity.  The 
Agency  has  concluded  that  the 
submitted  studies  provide  no  indication 
of  increased  sensitivity  of  rats  or  rabbits 
to  in  utero  and/or  postnatal  exposure  to 
tebufenozide.  No  maternal  or 


developmental  findings  were  observed 
in  the  prenatal  developmental  toxicity 
studies  at  doses  up  to  1,000  mg/kg/day 
in~rats  and  rabbits.  In  both  2-generation 
reproduction  studies,  effects  occurred  at 
the  same  or  lower  treatment  levels  in 
the  adults  as  in  the  offspring.  Based  on 
this  information,  the  Agency  has 
concluded  that  the  lOX  factor  to  accoimt 
for  enhanced  sensitivity  of  infants  and 
children  should  be  removed. 

v.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  tebufenozide  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposiues. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  expostue  to 
tebufenozide  from  food  will  utilize  80% 
of  the  RfD  for  non-musing  infants  and 
60%  of  the  RfD  for  children  ages  1 
through  6  years  old.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposiue  over  a 
lifetime  wiU  not  pose  appreciable  risks 
to  human  health.  Estimated  upper- 
bound  concentrations  of  tebufenozide  in 
surface  water  and  ground  water  are 
below  the  calculated  drinking  water 
levels  of  concern  for  all  population 
subgroups  of  concern. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebufenozide  residues. 

IV.  Other  Consideratioiis 

A.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  tebufenozide  in/on 
plants  is  adequately  imderstood.  The 
residue  of  concern  is  the  parent 
compoimd,  tebufenozide  per  se  as 
specified  in  40  CFR  180.482. 

B.  Analytical  Enforcement  Methodology 

The  High  performance  liquid 
chromatography  using  ultra-violet 
detection  (HPLC/UV)  method.  TR  34- 
95-19,  is  considered  adequate  for 
enforcement  purposes  and  has  been 
submitted  to  the  FDA  for  inclusion  in 

PAMn. 

The  method  may  be  requested  from: 
Calvin  Furlow,  PRRIB,  IRSD  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm  lOlFF.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202,  (703-305-5229). 
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C.  Magnitude  of  Residues 
Residues  of  tebufenozide  are  not 

expected  to  exceed  0.5  ppm  in 
cranberries  as  a  result  of  this  section  18 
use.  There  are  no  cattle,  poultry,  or 
swine  feed  items  associated  with  this 
use;  consequently  secondary  residues  of 
tebufenozide  are  not  expected  in  animal 
commodities. 

D.  International  Residue  Limits 

There  are  currently  no  CODEX, 
Canadian,  or  Mexican  listings  for 
tebufenozide  residues;  therefore,  there 
are  no  harmonization  issues  for  this 
action. 

E.  Rotational  Crop  Restrictions 

Cranberries  are  not  rotated  to  other 
crops;  therefore  a  discussion  of 
rotational  crop  restrictions  is  not 
germane  to  this  action. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tebufenozide  in' 
cranberries  at  0.5  ppm. 

VI.  Ob|ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  30, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPF  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  op  such  issues,  and  a 
summary  of  any  evidence  relied  upon 


by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  wiH  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 

Submissions 

EPA  has  established  a  record  for  this 
rulemaking  imder  docket  control 
niunber  [OPP-300721J  (including  any 
comments  and  data  submitted 
electronically).  A  pubUc  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C)  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 

directly  to  EPA  at: 
opp-aocket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 


official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES  "  at  the 
beginning  of  this  dociunent. 

Vni.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408  (1)(6).  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  ty{>es  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  fit>m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
estabUshing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intei-govemmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
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a  State,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  natiu«  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
a^ects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  concems.-and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 


section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  22, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.482  by  adding 
alphabetically  an  entry  for 
"cranberries,"  to  the  table  in  paragraph 
(b)  to  read  as  follows: 

§  1 80.482    Tebufenozlde;  tolerances  for 
residues. 

•  •  *  *  • 

(b)  Section  18  emergency  exemptions. 


Commodity 

Parts 

mil- 
lion 

Expiration/ 

Revocation 

Date 

*              •              • 
Cranberries 

•                             •                             * 

0.5 

• 

9/30/99 

• 

[FR  Doc.  98-26001  Filed  9-29-98;  8:45  am] 
BILUNa  COCE  6560-aO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300718;  FRL-6032-1] 
BIN  2070^878 

Carfentrazone-ethyl;  Pesticide 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  combined  residues  of  the 
herbicide  Carfentrazone-ethyl  (ethyl- 
alpha-2-dichloro-5-{-4-(difluoromethyl)- 
4,5-dihydro-3-methyl-5-oxo-lW-l,2,4- 
triazol-l-yl]-4-fluorobenzene- 
propanoate)  and  its  metabolite: 
Carfentrazone-ethyl  chloropropionic 
acid  (alpha,  2-dichloro-5-[4- 
difluoromethyl)-4,5-dihydro-3-methyl-5- 
oxo-lH-l,2,4-triazol-l-y]-4- 
fluorobenzenepropanoic  acid)  in  or  on 
these  raw  agricultural  commodities: 
com,  field,  grain  at  O.lppm;  com,  field, 
forage  at  O.lppm;  com,  field,  fodder  at 
0.1  ppm;  soybean  seed  at  0.1  ppm; 
wheat  grain  at  0.1  ppm;  wheat  forage  at 
1.0  ppm;  wheat  hay  at  0.3  ppm;  and 
wheat  straw  at  0.2  ppm.  FMC 
Corporation  requested  this  tolerance 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(Pub.  L.  104-170). 
DATES:  This  regulation  is  effective 
September  30, 1998.  Objections  and 
reque^  for  hearings  must  be  received 
by  EPA  on  or  before  November  30, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300718], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection   - 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanjring  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  niunber,  [OPP- 
300718],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  (CM) 
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#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  (OPP- 
300718].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-6224,  e-mail: 
miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Regjster  of  January  30, 1998  (63 
FR  4631)(FRL-5766-2),  EPA,  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP)  for 
tolerance  by  FMC  Corporation.  This 
notice  included  a  summary  of  the 
petition  prepared  by  FMC  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing 
tolerances  for  the  herbicide,  in  or  cm 
com,  field,  grain  at  0.1  parts  per  million 
(ppm);  com,  field,  forage  at  0.1  ppm; 
com,  field,  fodder  at  0.1  ppm;  soybean 
seed  at  0.1  ppm;  wheat  grain  at  0.1  ppm; 
wheat  forage  at  1.0  ppm;  wheat  hay  at 
0.3  ppm;  and  wheat  straw  at  0.2  ppm. 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  fivm 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 


anticipated  dietary  exposures  and  all 
other  exposiues  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  residt  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  nimiber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances 
published  in  the  Federal  Register  of 
November  26, 1997  (62  FR  62961  )(FRL- 
5754-7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  Carfentrazone-ethyl  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  a  tolerance  on  com,  field, 
grain  at  0.1  part  ppm;  com,  field,  forage 
at  0.1  ppm;  com,  field,  fodder  at  0.1 
ppm;  soybean  seed  at  0.1  ppm;  wheat 
grain  at  0.1  ppm;  wheat  forage  at  1.0 
ppm;  wheat  hay  at  0.3  ppm;  and  wheat 
straw  at  0.2  ppm.  EPA's  assessment  of 
the  dietary  exposiues  and  risks 
associated  widi  establishing  the 
tolerance  follows. 

A.  Toxicoloffcal  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliabiUty  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  efiiects  caused  by  Carfentrazone- 
ethyl  are  discussed  below. 

1.  A  battery  of  acute  toxicity  studies 
places  the  technical-grade  herbicide  in 
Toxicity  categories  m  and  IV.  No 
evidence  of  sensitization  was  observed 
following  dermal  application  in  guinea 
pigs. 

2.  A  90-day  subchronic  feeding  study 
was  conducted  in  rats  at  intake  levels  of 


0,  58,  226,  470,  831  and  1.197 
miligrams/kilograms/day  (mg/kg/day) 
for  males  and  0,  72,  284,  578, 1,008  and 
1,427  mg/kg/day  in  females, 
respectively.  The  No-Observed-Adverse- 
Effect-Level  (NOAEL)  was  226  mg/kg/ 
day  in  males  and  284  mg/kg/day  in 
females.  The  Lowest-Obeerved-Effect- 
Level  (LOEL)  was  470  mg/kg/day  in 
males  and  578  mg/kg/day  in  females 
based  on  decreases  in  body  weight, 
reductions  in  food  consumption  and 
histopathological  lesions. 

3.  A  90-day  subchronic  feeding  study 
was  conducted  in  mice  at  dietary  intake 
doses  of  0, 143, 571, 1,143,  2,000  and 
1,857  mg/kg/day.  The  LOEL  was  1,143 
mg/kg/day  based  on  findings  in  the  liver 
pathology.  The  NOAEL  was  571  mg/kg/ 
day. 

4.  A  90-day  subchronic  feeding  study 
in  dogs  administered  by  dietary  admix 
doses  of  0,  50. 150.  500  and  1.000  mg/ 
kg/day.  The  NOAEL  was  50  mg/kg/day 
and  the  LOEL  was  150  mg/kg/day  based 
on  systemic  toxicity  (decrease  in  the 
rate  of  weight  gain  in  females  and  an 
increase  in  porphyrin  levels  in  both 
sexes). 

5.  An  18-month  mouse         .^^^ 
carcinogenicity  study  was  conducted  in 
mice  at  dietary  intake  doses  of  0, 10, 110 
and  1,090  mg/kg/day  for  males  and  0, 
12, 119  and  1,296  mg/kg/day  for 
females).  The  study  found  the 
compound  to  be  noncarcinogenic  to 
mice  under  the  conditions  of  the  study. 
The  systemic  NOAEL  was  70  ppm 
(equivalent  to  10  mg/kg/day  for  males 
and  12  mg/kg/day  for  females),  and  the 
systemic  LOEL  was  700  ppm 
(equivalent  to  110  mg/kg/day  for  males 
and  119  mg/kg/day  for  females)  based 
on  increased  mortality  and  microscopic 
signs  of  hepatotoxicity. 

6.  A  2-year  rat  chronic  toxicity/ 
carcinogenicity  study  was  conducted  in 
rats  at  intake  levels  of  0,  2, 9,  37  and  188 
mg/kg/day  for  males  and  0,  3, 12, 49  and 
242  mg/kg/day  for  females.  The  study 
found  the  compound  to  be 
noncarcinogenic  to  rats  under  the 
conditions  of  the  study.  The  NOAEL 
was  200  ppm  (9  mg/kg/day  )  for  males 
and  50  ppm  (3  mgA:g/day)  for  females 
respectively  and  the  LOEL  was  800  ppm 
(37  mg/kg/day)  for  males  and  200  ppm 
(12  mg/kg/day)  for  females,  based  on 
liver  histopathology  and  total  urinary 
porphyrin. 

7.  A  1-year  feeding  study  in  dogs 
dosed  at  levels  of  0,  50, 150,  500  and 
1,000  mg/kg/day  in  both  sexes  with  a 
NOAEL  of  50  mg/kg/day  and  a  LOEL  of 
150  mg/kg/day,  based  on  an  increase 
mean  total  urinary  porphyrins. 

8.  A  developmental  toxicity  study  in 
rats  was  conducted  in  rats  at  dose  levels 
of  0, 100,  600,  and  1,250  mg/lcg/day  in 
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females,  with  a  maternal  LOEL  of  600 
mg/kg/day  based  on  staining  of  the 
abdominogenital  area  and  maternal 
NOAEL  of  100  mg/kg/day.  and  a 
developmental  LOEL  of  1,250  mg/kg/ 
day  based  upon  a  significant  increase  in 
the  litter  incidences  of  wavy  and 
thickened  ribs;  and  a  developmental 
>IOAEL  of  600  mg/kg/day. 

9.  A  developmental  toxicity  study  in 
rabbits  was  conducted  at  gavage  dose 
levels  of  0, 10.  40, 150  and  300  mg/kg/ 
day.  Evidence  of  treatment-related 
maternal  toxicity  consisted  of 
unthriftiness  and  emaciation  in  two 
does  at  300  mg/kg/day.  There  were  no 
treatment-related  mortalities  or  gross 
pathological  findings.  No  effects  on 
body  weight,  body  weight  change,  or 
organ  weight  data  were  identified  at  any 
treatment  level.  However,  when 
considered  in  conjunction  with  the 
findings  of  the  two  pilot  dose-setting 
studies,  which  were  conducted  at  higher 
dose  levels  and  which  identified  a  steep 
dose-reponse  curve  with  maternal 
mortality  occuring  at  doses  of  350  mg/ 
kg/day  and  above,  it  was  determined 
that  300  mg/kg/day  provided  an 
adequate  high-dose  assessment  of 
maternal  toxicity  in  rabbits.  The 
matemed  toxicity  NOAEL  is  greater 
than/equal  to  150  mg/kg/day  and 
maternal  LOEL  of  300  mg/kg/day.  There 
was  no  evidence  of  treatment-related 
prenatal  development  toxicity,  the 
developmental  LOEL  was  not 
determined  and  the  developmental 
NOAEL  is  greater  than/equal  to  300  mg/ 
kg/day. 

10.  A  2-generation  reproduction  study 
in  the  rat  at  dietary  levels  of  0, 8.6,  42.4. 
127,  343  mg/kg/day  for  males,  and  0. 
9.5.  47.8. 142,  and  387  mg/kg/day  for 
females  established  a  parental  NOAEL 
for  systemic  and  reproductive/ 
developmental  parameters  of  127  mg/ 
kg/day  for  males  and  142  mg/kg/day  for 
females.  The  parental  LOEL  for  systemic 
and  reproductive  development 
parameters  was  343  mg/kg/day  for 
males  and  387  mg/kg/day  for  females. 
There  was  no  systemic  toxicity 
demonstrated  at  dose  levels  of  less  than/ 
equal  to  1,500  ppm.  There  were  no 
treatment-related  clinical  signs  of 
toxicity  or  increases  in  mortaUty  at  any 
dose  levels.  The  ofi'spring  NOAEL  was 
142  mg/kg/day  and  the  LOEL  was  387 
mg/kg/day.  The  NOAEL  for 
reproductive  toxicity  was  greater  than/ 
equal  to  387  mg/kg/day;  the  highest 
dose  tested.  There  were  no  clinical  signs 
of  toxicity  reported  for  the  pups  of 
either  generation. 

11.  La  an  acute  neurotoxicity  study  in 
rats  at  gavage  doses  of  0,  500, 1,000,  and 
2,000  mg/kg,  a  NOAEL  of  500  mg/kg 
and  a  LOEL  of  1,000  mg/kg  were  based 


upon  clinical  observations  (i.e., 
salivation)  and  motor  activity.  There 
was  no  evidence  of  neuropathology. 

12.  A  90-day  subchronic  neurotoxicity 
study  in  the  rat  was  conducted  at 
dietary  levels  of  0,  59,  603.  and  1.178 
mg/kg/day  for  males  and  0,  71,  718  and 
1.434  mg/kg/day  for  females,  with  a 
NOAEL  of  59  mg/kg/day  for  males  and 
71  mg/kg/day  for  females.  The  LOEL 
was  603  mg/kg/day  for  males  and  718 
mg/kg/day  for  females  based  on 
decreased  body  weight. 

13.  Two  reverse  gene  mutation  assays 
[salmonella  typhimurium)  at  dose 
yielded  negative  results,  both  with  and 
without  metabolic  activation. 

14.  In  vitro  mammalian  cell  forward 
gene  mutation  assay  in  Chinse  hampster 
Ovary  (CHO)  cells  yielded  negative 
results  both  with  and  without 
activation. 

15.  //I  vitro  chromosomal  abberation 
assay  yielded  positive  results  under 
nonactivated  conditions  followring  doses 
of  3.75, 12.5.  37.5  and  125  jig/ml.  There 
were  consistent  and  statistically 
significant  increased  incidences  of  cells 
with  aberrations  at  125  ^g/ml,  the 
highest  dose  tested  in  the  absence  of 
metabolic  activation. 

16.  In  vivo  mouse  micronucleus 
cytogenic  assay  test  was  negative  for 
clastogenic  and/or  aneugenic  activity, 
following  intraperitoneal  injection  doses 
of  600. 1,200.  and  2.400  mg/kg.  Dosed 
animals  showed  no  reduction  in  the 
ratio  of  polychromatic  erythrocytes  to 
total  erythrocytes.  There  was  no 
evidence  of  polychromatic  erythrocytes 
associated  with  exposure  to  the  test 
material. 

17.  An  unscheduled  in  vivo/ in  vitro 
DNA  synthesis  assay  was  negative 
following  a  single  IP  injection  doses  of 
750. 1.500.  3.000  mg/kg.  Sli^t  lethargy 
was  seen  in  the  high  dose  animals. 
Higher  levels  (4.000  mg/kg/)  were  lethal 
in  a  preliminary  study.  Cytotoxicity  for 
the  hepatocytes  was  not  apparent  at  any 
dose.  The  results  obtained  with  the 
positive  controls  confirmed  the 
sensitivity  of  the  test  system  to  detect 
UDS.  There  was,  however,  no  evidence 
that  the  test  material  induced 
agenotoxic  response  at  any  dose  or 
sacrifice  time. 

18.  A  metabolism  study  in  rats 
indicated  that  approximately  72.4  to 
87%  of  the  administered  dose  of 
carefentrazone-ethyl  was  rapidly 
absorbed  and  excreted  in  the  urine 
within  24  hours  after  dosing.  The  major 
metabolites  in  both  the  urine  and  feces 
were  F8426-chloropropionic  acid  (48.4 
to  66.06%).  The  proposed  metabolic 
pathway  appeared  to  be  the  conversion 
of  the  parent  compound  by  hydrolysis 
of  the  ester  moiety  to  form  F8426- 


chloropropionlc  acid,  followed  by 
oxidative  hydroxylation  of  the  methyl 
group  to  form  3-hydroxymethyl-F8426- 
chloropropionic  acid,  or 
dehydrochl^rination  to  form  F8426- 
cinnamic  acid. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  In  an  acute 
neurotoxicity  study  in  rats  and  using  an 
imcertainty  factor  of  100  (lOx  for  inter- 
species extrapolation,  lOx  for  intra- 
species  variabiUty,  an  acute  referenced 
dose  (RfD)  of  5  mg/kg/day  was 
established,  based  on  a  NOAEL  of  500 
mg/kg/day.  A  LOEL  of  1,000  mg/kg/day 
was  iMsed  on  clinical  observations  and 
motor  activity  testing. 

A  developmental  toxicity  study 
resulted  in  a  NOAEL  of  100  mg/kg/day 
and  the  LOEL  was  600  mg/kg/day.  The 
finding  was  a  result  of  the  interference 
of  Carfentrazone-ethyl  with  porphyrin 
metabolism.  It  is  obvious  that  repeated 
doses  of  600  mg/kg/day  caused  that 
interference;  one  dose  will  cause 
interference  also  but  the  effect  will  not 
be  pronoimced.  Therefore,  the  NOAEL 
was  not  selected  for  this  risk  assessment 
(i.e.,  for  acute  exposme). 

2.  Short  -  and  intermediate  -  term 
toxicity.  No  dermal  or  systemic  toxicity 
was  seen  following  repeated  dermal 
application  at  0, 100,  500  and  1,000  mg/ 
kg/day,  6  hours/day,  5  days/week  for  21 
consecutive  days  to  male  and  female 
Sprague-Dawley  rats.  Also,  in  the  oral 
developmental  toxicity  study,  no 
developmental  toxicity  was  seen  in 
rabbits  and  rats.  In  the  rabbits,  the 
developmental  NOAEL  was  300  mg/kg/ 
day  (the  highest  dose  tested).  In  the  rats, 
the  developmental  NOAEL  was  600  mg/ 
kg/day  and  the  developmental  LOEL 
was  1,250  mg/kg/day  (slightly  higher 
than  the  Limit-Dose)  based  on  increase 
in  the  litter  incidence  of  wavy  and 
thickened  ribs.  Therefore,  based  on  the 
lack  of  systemic  toxicity  via  the  dermal 
route  and  the  occuirence  of 
developmental  toxicity  only  at  high 
doses  in  rats,  the  Health  Effects 
Division's  Hazard  Identification 
Assessment  Review  Conunittee  (HED 
HIARC)  determined  that  there  are  no 
toxicological  endpoints  of  concern  for 
dermal  risk  assessments. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  Carfentrazone- 
ethyl  at  0.03  mg/kg/day.  This  RfD  is 
based  on  the  NOAEL  of  3  mg/kg/day 
established  in  a  2-year  chronic  toxicity/ 
carcinogenicity  study  in  rats  and  using 
an  imcertainty  factor  of  100  (lOx  for 
inter-species  extrapolation,  lOx  for 
intra-species  variability.  The  LOEL  of  12 
mg/kg/day  was  based  on  liver 
histopathology  (increases  in 
microscopic  red  fluorescence  of  the 
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liver,  liver  pigment)  and  total  mean 
urinary  porphyrin  observed  at  both 
sexes. 

4.  Carcinogenicity.  The  Office  of 
Pesticide  Programs'  HED  HIARC 
classified  Carfentrazone-ethyl  as  a  "not 
likely"  human  carcinogen  according  to 
EPA  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (April  10, 
1996). 

C  Exposures  and  Risks 

1.  From  food  and  feed  uses.  No 
previous  tolerances  have  been 
established  for  the  combined  residues  of 
Carfentrazone-ethyl  and  its 
chloropropionic  acid.  Risk  assessments 
were  conducted  by  EPA  to  assessed 
dietary  exposures  from  Carfentrazone- 
ethyl  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
efiiect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The 
Dietary  Risk  Evaluation  System  (DRES) 
acute  dietary  exposure  analysis 
estimates  the  distribution  of  single-day 
exposiues  for  the  overall  U.S. 
population  and  certain  subgroups.  The 
analysis  evaluates  individual  food 
consiunption  as  reported  by 
respondents  in  the  United  States 
Department  of  Agriculture  (USDA) 
1989-92  Nationwide  Food  Consiunption 
Survey  (NFCS)  and  accumulates 
exposiu«  to  the  chemical  for  each 
commodity.  Each  analysis  assumes 
uniform  distribution  of  Carfentrazone- 
ethyl  in  the  commodity  supply.  The 
acute  percentages  of  the  RED  were  <1% 
for  the  U.S.  population  and  all 
subgroups.  This  is  also  a  highly 
conservative  risk  estimate  in  which 
100%  crop  treated  and  tolerance  level 
residues  were  used. 

ii.  Chronic  exposure  and  risk.  A 
chronic  dietary  exposure  analysis  from 
food  source  was  conducted  using 
tolerance  level  residues  and  100%  crop 
treated  information  to  estimate  the 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  for  the  general 
population  and  22  subgroups.  The 
TRMC  for  the  general  population 
represents  1%  of  the  RfD,  1.3%  for  all 
infants  (<1  year),  0.4%  for  nursing 
infants  (<1  year).  1.7%  for  non-nursing 
infants  (<1  year),  2.3%  for  children  (1- 
6  years).  1.7%  for  children  (7-12  years), 
0.9%  for  females  (IS+Zniusing),  and 
1.2%  for  males  (13-19  years).  This  is  a 
highly  conservative  risk  estimate.  No 
refinements  for  percent  crop  treated  or 
anticipated  residues  were  made. 

2.  From  drinking  water. 
Carfentrazone-ethyl  is  moderately 
soluble  in  water  (12  ppm).  Its  mobility 


in  soil  could  not  be  determined  in  the 
aged  leaching  study  because  of  its  rapid 
breakdown.  The  major  degradate 
chloropropionic  acid  has  a  high  water 
solubiUty  (910  ppm)  and  is  very  mobile 
K«h  =  0.4:  Koc  =  30-48). 

EPA  estimates  exposure 
Carfentrazone-ethyl  and  its  degradate 
chloropropionic  acid  for  both  surface 
and  groundwater  based  on  available 
modeling.  Since  there  are  no  registered 
uses  for  Carfentrazone-ethyl  in  the  U.S., 
there  are  no  monitoring  data  to  compare 
against  the  modeling.  Environmental 
concentrations  for  surface  water  were 
estimated  using  Generic  expected 
environmental  concentration  (GENEEC), 
a  single  event  model.  Groundwater 
calculations  for  parent  Carfentrazone- 
ethyl  and  degradate  chloropropionic 
acid  was  based  on  the  SCI-GROW 
method. 

i.  Acute  exposure  and  risk.  Drinking 
water  levels  of  concern  (DYVLCK))  were 
calculated  for  surface  water  for  the 
parent  compound  and  its 
chloropropionic  acid  metabolite  at  1.8  x 
10^  for  adults  and  5  x  10^  parts  per 
billion  (ppb)  for  infants  and  children. 
Using  the  GENEEC  model,  available 
environmental  fate  data,  and  very 
conservative  assumptions,  the  estimated 
environmental  concentrations 
calculated  were  1.2  ppb  for  parent 
Carfentrazone-ethyl  and  2.88  ppb  for  the 
chloropropionic  acid  metabolite.  These 
values  are  well  below  EPA's  level  of 
concern.  DWLOC's  for  groundwater 
were  not  calculated  since  the  estimated 
environmental  concentrations 
calculated  for  groundwater  using  SQ- 
GROW  model  were  all  less  than  1  ppb. 

ii.  Chronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figiu«  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  appUed  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RiD's  or  acute 
dietary  NOAEL's)  and  assiunptions 
about  body  weight  and  consiunption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 


would  cause  Carfentrazone-ethyl  to 
exceed  the  RfD  if  the  tolerance  being 
considered  in  this  dociunent  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  Carfentrazone-ethyl  in 
water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 
upper  bound,  would  not  prevent  the 
Agency  from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerance  is  granted. 

3.  From  non-dietary  exposure.  There 
are  no  registered  or  proposed  residential 
uses  for  Carfentrazone-ethyl. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
Carfentrazone-ethyl  has  a  common 
mechanism  of  toxicity  with  other    _ 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  Carfentrazone- 
ethyl  does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  piuposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  Carfentrazone-ethyl  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  EPA  concludes  with 
reasonable  certainty  that  residues  of 
Carfentrazone-ethyl  and  its 
chloropropionic  acid  metabolite  would 
not  result  in  unacceptable  levels  of 
aggregrate  acute  human  health  risk  at 
this  time.  Acute  risk  estimates 
associated  with  exposure  to 
Carfentrazone-ethyl  in  food  and  water 
do  not  exceed  EPA's  level  of  concern. 
Acute  percentages  of  the  RfD  (from  food 
sources  only)  were  less  than  1%  for  the 
U.S.  population  and  all  subgroups. 
DWLOC's  calculated  for  surface  water 
for  the  parent  compound  and  its 
chloropropionic  acid  metaboUte  were 
1.8  X  10'  ppb  for  adults  and  5  x  \0*  ppb 
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for  infants  and  children.  Using  the 
GENEEC  model,  available 
environmental  fate  data,  and  very 
conservative  assumptions,  the  estimated 
enviroiunental  concentrations 
calcidated  were  1.2  ppb  for  parent 
Carfentrazone-ethyl  and  2.88  ppb  for 
chloropropionic  acid  metabolite.  These 
values  are  well  below  EPA's  level  of 
concern.  DWLOC's  for  groimdwater 
were  not  calculated  since  the  estimated 
environmental  concentrations 
calculated  for  groundwater  using  SCI- 
GROW  model  were  all  less  than  1  ppb. 

2.  Chronic  risk.  EPA  concludes  with 
reasonable  certainty  that  residues  of 
Carfentrazone-ethyl  and  its 
chloropropionic  acid  metabolite  would 
not  result  in  unacceptable  levels  of 
aggregate  chronic  human  health  risk  at 
this  time.  Chronic  risk  estimates 
associated  with  exposure  to 
Carfentrazone-ethyl  in  food  and  water 
do  not  exceed  EPA's  level  of  concern. 
The  chronic  exposure  analysis    ~ 
performed  using  tolerance  level  residues 
and  100%  crop  treated  information  to 
estimate  the  Tlieoretical  Maximum 
Residue  Contribution  (TMRC)  for  the 
general  population  and  22  subgroups 
yielded  TMRC's  for  the  general 
population  that  represents  1%  of  the 
RfD.  1.3%  for  all  infants  (<1  year),  0.4% 
for  nursing  infants  (<lyear),  1.7%  for 
non-niirsing  infants  (<1  year),  2.3%  for 
children  (1-6  years),  1.7%  for  children 
(7-12  years),  0.9%  for  females  (13+/ 
nursing),  and  1.2%  for  males  (13-19 
years).  The  estimated  average 
concentration  in  surface  water  for 
Carfentrazone-ethyl  (0.02  ppb)  and  for 
the  chloropropionic  acid  (2.46  ppb) 
does  not  exceed  DWLOC's  of  1  x  10^ 
ppb  for  adults  and  3  x  10^  ppb  for 
children.  Conservative  model  estimates 
(Sa-GROW)  of  the  concentration  of 
Carfentrazone-ethyl  and  its 
chloropropionic  acid  in  groundwater 
indicate  that  exposure  will  be  minimal, 
therefore  DWLOC's  for  chronic 
groundwater  were  not  calculated. 

3.  Short'  and  intermediate-teim  risk. 
HED  concludes  with  reasonable 
certainty  that  residues  of  Carfentrazone- 
ethyl  and  its  chloropropionic  acid 
metabolite  would  not  result  in 
unacceptable  levels^f  short-  and 
intermediate-term  human  health  risk. 
There  are  no  residential  uses  or 
expostire  scenarios  and  no  toxicological 
endpoints  were  identified  for  short-  and 
intermediate-term  exposure  scenarios. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  Carfentrazone-ethyl 
residues. 


E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
Carfentrazone-ethyl,  EPA  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  two- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposvue  (MOE)  analysis  or  through 
using  xmcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability))  and  not  the 
additional  tenfold  MOE/imcertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

ii.  Pre-  and  post-natal  sensitivity.  EPA 
determined  that  a  lOx  safety  factor  for 
enhanced  sensitivity  to  infants  and 
children  was  not  required.  The  rationale 
is  based  on  the  following:  there  was  no 
indication  of  increased  susceptibility  of 
rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  the  chemical;  the 
toxicological  database  is  complete;  and 
the  fact  that  there  are  no  registered 
residential  products,  in  conjunction 
with  the  use  of  generally  high  qualitiy 
data,  conservative  models  and/or 
asstunptions  in  the  exposiue  assessment 
provide  adequate  protection  for  infants 
and  children. 

2.  Acute  risk.  EPA  concludes  with 
reasonable  certainty  that  residues  of 
Carfentrazone-ethyl  and  its 
chloropropionic  acid  metabolite  would 
not  result  in  unacceptable  levels  of 


aggregate  acute  human  health  risk  at 
this  time. 

-    3.  Chronic  risk.  EPA  concludes  with 
reasonable  certainty  that  residues  of 
Carfentrazone-ethyl  and  its 
chloropropionic  acid  metabolite  would 
not  result  in  unacceptable  levels  of 
aggregate  chronic  human  health  risk  at 
this  time.  Chronic  risk  estimates 
associated  with  exposure  to 
Carfentrazone-ethyl  in  food  and  water 
do  not  exceed  EPA's  level  of  concern. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
CarfiBntrazone-ethyl  residues. 

m.  Other  Consideratioiu 

A.  Metabolism  In  Plants  and  Animals 

EPA  decided  that  for  the  present 
crops  (com,  wheat,  soybeans),  the 
proposed  tolerance  expression  for  the 
combined  residues  of  the  herbicide 
carfentrazone-ethyl  (F8426)  and  its 
chloropropionic  acid  metabolite  is 
adquate  for  the  plant  and  animal 
commodities.  However,  since  the 
hydroxyl  metabolite,  3-OH-F8426-C1- 
PAc,  was  found  as  the  major  residue  in 
soybean  forage  and  hay,  the  registrant 
must  also  monitor  for  this  metabolite  in 
all  field  trials  of  additional  futiue  crops. 

B.  Analytical  Enforcement  Methodology 

There  is  a  practical  analytical  method 
for  detecting  and  measiuing  levels  of 
Carfentrazone-ethyl  and  its  metabolites 
in  or  on  food  with  a  limit  of  detection 
that  allows  monitoring  of  food  with 
residues  at  or  above  the  levels  set  in 
these  tolerances.  The  proposed 
analytical  method  for  determining 
residues  is  hydrolysis  followed  by  gas 
chromatographic  separation. 

The  method  may  be  requested  from: 
Calvin  Furlow,  PRRIB,  IRSD  (7502C), . 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm  lOlFF,  CM  #2, 1921  Jeffierson  Davis 
Hwy.,  Arlington.  VA  22202.  (703-305- 
5229). 

C.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  tolerances  or  maximum 
residue  limits  established  for 
Carfentrazone-ethyl  in/on  com,  wheat 
and  soybeans.  There  are  no 
compatibility  problems  that  exists 
between  the  proposed  U.S.  and  Codex 
tolerances. 
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D.  Rotational  Crop  Restrictions 

The  labeling  will  require  a  30  day 
plant-back  interval  for  crops  other  than 
small  grains. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  Carfentrazone-ethyl  (ethyl-alpha-2- 
dichloro-5-[-4-(difluoroniethyl)-4,5- 
dihydro-3-methyl-5-oxo-lH-l,2,4- 
triazol- 1  -yll-4-fluorobenzene- 
propanoate)  and  its  metabolite: 
Carfentrazone-ethyl  chloropropionic 
acid  (alpha,  2-dichloro-5-[4- 
difluoromethyl)-4,5-dihydro-3-methyl-5- 
oxo-lH-1 ,2,4-triazol-l-y]-4- 
fluorobenzenepropanoic  acid)  in  or  on 
com  grain,  com  forage,  com  fodder, 
soybean  seed,  and  wheat  grain  at 
O.lppm,  wheat  forage  at  1.0  ppm,  wheat 
hay  at  0.3  ppm,  and  wheat  straw  at  0.2 
ppm. 

V.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regidations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  30, 
1998,  file  vmtten  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  or  a  request  for 
a  fee  waiver  as  specified  in  40  CFR 
180.33(i).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 


shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  {OPP-3007181  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arhngton,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epainaii.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
mlemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper-form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  mlemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 


address  in  ADDRESSES  at  the  begiiming 
of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  mle  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
uinfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  fit)m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
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provide  to  the  Office  of  Management 
and  Budget  (0MB)  a  description  of  the 
extent  of  EPA 's  prior  consultation  with 
representatives  of  aff^ected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  govenunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  Ln  addition. 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  govenmients.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
vdth  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA 's  prior  consultation 
Mdth  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantiy  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantiy  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
reqtiirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regxdatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu^l  commodities.  Pesticides 
and  pests,^  Reporting  and  recordkeeping 
requirements. 

Dated:  September  23, 1998. 

Manda  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180 [AMENDED] 

"L  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.515  is  revised  to  read 
as  follows: 

S  180.515    Carfentr8zon6-«thyt;  tolerances 
for  residues 

(a)  General.  Tolerances  are 
established  for  combined  residues  of  the 
herbicide  Carfentrazone-ethyl  (ethyl- 
alpha-2-dichloro-5-{-4-(difluoromethyl)- 
4,5-dihydro-3-methyl-5-oxo-lH-l,2,4- 
triazol-l-yll-4-fluorobenzene- 
propanoate)  and  its  metaboUte: 
Carfentrazone-ethyl  chloropropionic 
acid  (alpha,  2-dichloro-5-[4- 
difluoromethyl)-4,5-dihydro-3-methyl-5- 
oxo-lH-1 ,2,4-triazol-l-y]-4- 
fluorobenzenepropanoic  add)  in  or  on 
the  following  raw  agricultural 
commodities: 


Commodity 

Parts  per  mil- 
lion 

Wheat  grain „ 

Wheat  hav 

1.0 
0.1 
0.3 

Wheat  straw 

0.2 

Commodity 

Parts  per  mil- 
lion 

Com,  field 

0.1 

Com,  field,  fodder 

0.1 

Corn,  field,  forage  

Soyt)ean  seed 

0.1 
0.1 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  98-26162  Filed  9-29-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6ie7-e] 

Massachusetts:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Commonwealth  of 
Massachusetts  has  applied  for  Final 
Authorization  of  a  revision  to  its 
hazardous  waste  program  under  the 
Resoiuce  Conservation  and  Recovery 
Act  (RCRA).  Massachusetts'  revision 
addresses  the  Satellite  Accumulation 
Rule  contained  in  Non-HSWA  Cluster  I. 
This  optional  rule  was  promulgated  on 
December  20, 1984  and  amended  the 
hazardous  waste  rules  to  allow 
accumulation  of  waste  at  satellite  areas 
at  the  generator's  facility.  The  specific 
provisions  relating  to  the  Satellite 
Accumulation  Rule  for  which 
Massachusetts  is  seeking  authorization 
are  listed  in  the  table  in  section  B  of  this 
document.  The  EPA  has  reviewed  The 
Commonwealth  of  Massachusetts' 
application  and  determined  that  its 
hazardous  waste  program  revisions      _ 
relating  to  the  Satellite  Accumulation 
Rule  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Unless  adverse  written 
comments  are  received  during  the 
review  and  comment  period,  EPA's 
decision  to  authorize  Massachusetts' 
hazardous  waste  program  revision  will 
take  effect  as  provided  below. 
DATES:  This  Immediate  Final  Rule  will 
become  effective  on  November  30, 1998 
without  further  notice,  unless  EPA 
receives  relevant  adverse  comments  by 
October  30, 1998.  Should  EPA  receive 
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such  comments,  it  will  publish  a  timely 
docimient  withdrawing  this  rule. 
ADDRESSES:  Copies  of  the 
Massachusetts'  program  revision 
application  and  the  materials  which 
EPA  used  in  evaluating  the  revision  are 
available  for  inspection  and  copying  at 
the  following  addresses:  Massachusetts 
Department  of  Environmental  Protection 
Library,  One  Winter  Street — 2nd  Floor, 
Boston,  MA  02108,  business  hours:  9 
a.m.  to  5  p.m.,  Telephone:  (617)  292- 
5802  and  EPA  Region  I  Library,  One 
Congress  Street — 11th  Floor,  Boston, 
MA  02203-0001,  business iiours:  8:30 
a.m.  to  5  p.m..  Telephone:  (617)  565- 
3300.  Send  written  comments  to  Robin 
Biscaia,  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Biscaia,  EPA  Region  I,  JFK 
Federal  Bldg.  (CHW),  Boston,  MA 
02203-0001;  Telephone:  (617)  565- 
3265. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  imder 
section  3006(b)  of  the  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obUgation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  Massachusetts 

The  Commonwealth  of  Massachusetts 
initially  received  Final  Authorization  on 
January  24, 1985,  effective  February  7, 
1985  (50  FR  3344)  to  implement  its  base 
hazardous  waste  management  program. 

On  January  8, 1998  Massachusetts 
submitted  a  final  complete  program 
revision  application  relating  to  the 


Satellite  Accumulation  Rule,  seeking 
authorization  of  its  program  revision  in 
accordance  with  40  CFR  271.21.  The 
EPA  reviewed  Massachusetts' 
application,  and  now  makes  an 
immediate  final  decision,  subject  to 
receipt  of  adverse  written  comment,  that 
Massachusetts'  hazardous  waste 
program  revision  relating  to  the  Satellite 
Accumulation  Rule  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Final  Authorization.  Consequently,  EPA 
intends  to  grant  The  Commonwealth  of 
Massachusetts  Final  Authorization  for 
the  program  modifications  contained  in 
the  revision. 

Today's  action  does  not  address 
portions  of  The  Commonwealth  of 
Massachusetts'  appUcation  seeking 
authorization  of  the  Toxicity 
Characteristics  Rule  and  Universal 
Waste  Rule.  The  EPA  is  attempting  to 
resolve  with  Massachusetts  an  issue  that 
has  delayed  final  approval  of  these 
rules.  Comments  related  to  the  Toxicity 
Characteristics  Rule  and  Universal 
Waste  Rule  portions  of  Massachusetts' 
application  need  not  be  filed  in 
response  to  today's  action  which  relates 
only  to  EPA's  intent  to  grant  Final 
AuUiorization  to  Massachusetts  for  the 
Satellite  Accumulation  Rule. 

The  public  may  submit  written 
comments  on  EPA's  final  decision 
regarding  the  SateUite  Accumulation 
Rule  imtil  October  30, 1998.  Copies  of 
Massachusetts'  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  document. 

If  EPA  does  not  receive  adverse 
written  comment  pertaining  to 
Massachusetts'  program  revision  by  the 
end  of  the  comment  period,  the 
authorization  of  Massachusetts'  revision 
will  become  effective  in  60  days  fi-om 
the  date  this  document  is  published.  If 
the  Agency  does  receive  adverse  written 
comment,  it  will  publish  a  dociunent 
withdrawing  this  immediate  final  rule 
before  its  effective  date.  EPA  will  then 
address  the  comments  in  a  later  final 
rule  based  on  the  companion  document 
appearing  in  the  Proposed  Rules  section 
of  today's  Federal  Register.  EPA  may 
not  provide  additional  opportunity  for 


comment.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 

Upon  review  of  Massachusetts 
regulations  submitted  in  this  revision 
application  regarding  the  Satellite 
Accumulation  Rule,  EPA  has 
determined  that  they  are  equivalent  to, 
no  less  stringent  than  and  consistent 
with  the  Federal  program.  To  be 
considered  equivalent  to  the  Federal 
program,  a  state  is  required  to  control  all 
hazardous  waste  identified  under  40 
CFR  part  261  at  least  as  stringently  as 
the  Federal  program;  and,  according  to 
section  3009  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
states  are  entitled  to  be  more  stringent 
than  the  Federal  program.  This  does  not 
mean  a  state's  program  must  be 
identical,  as  exemplified  below. 

On  December  20.  1984  (49  FR  49568), 
EPA  promulgated  the  SatelUte 
Acciunulation  Rule  which  allows 
generators  to  accumulate  up  to  55 
gallons  of  hazardous  waste  or  one  quart 
of  acutely  hazardous  waste  in  satellite 
areas  at  a  generator's  facihty  so  long  as 
specified  requirements  are  met.  The 
Massachusetts  program  allows  one  55- 
gallon  of  hazardous  waste  or  one  quart 
of  acutely  hazardous  waste  per  waste 
stream  to  be  acounulated  at  its  point  of 
generation.  Although  this  is  not 
necessarily  allowed  under  the  federal 
regiUation,  the  Massachusetts  program 
subjects  the  satelUte  area  to  more 
stringent  requirements  than  would  be 
required  under  the  federal  rule,  such  as 
aisle  space  requirements  (310  CMR 
30.685(3)  and  (4))  and  weekly 
inspections  (310  CMR  30.686).  Thus,  the 
state  regulations  affecting  a  satelUte 
accumulation  area  are  overall  equivalent 
to  the  federal  regulation. 

The  specific  RCRA  program  revisions 
for  which  the  Commonwealth  of 
Massachusetts  is  authorized  today  are 
Usted  in  the  table  below.  The  Federal 
requirements  in  the  table  are  identified 
by  their  checklist  numbers  and  rule 
descriptions.  The  following 
abbreviations  are  used  in  defining 
analogous  state  authority:  MGL  = 
Massachusetts  General  Laws;  CMR  = 
Code  of  Massachusetts  RegiUations. 


Checklist 

Description 

Federal  Register  date  and  page 

Analogous  State 
authority 

12 

Satellite  Accumulation 

12/29/84,  49  FR  49568  

MGL  c  21C  §§4  and  6,   11/9/79;  310 

CMR  30.340(4)  and  30.351(4),  2/1 9«8. 

Status  of  Federal  Permits 

The  Commonwealth  of  Massachusetts 
is  not  being  authorized  now  for  any 
requirement  implementing  HSWA.  As 


such,  EPA  will  retain  lead  responsibility 
for  the  issuance,  administration,  and 
enforcement  of  HSWA  provisions  in  the 
Commonwealth  of  Massachusetts  for 


which  the  State  has  not  received 
authorization.  In  addition,  EPA  will 
continue  to  administer  and  enforce  any 
RCRA  and  HSWA  permits,  or  portions 
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of  permits,  it  has  issued  in 
Massachusetts  until  the  State,  after 
receiving  authorization  for  those 
provisions,  issues  permits  for  these 
facihties  which  are  equivalent  to  the 
federal  permits,  or  imtil  the  State 
incorporates  the  terms  and  conditions  of 
the  federal  permits  into  the  State  RCRA 
(>ermits  in  accordance  with  its 
authorized  program. 

Massachusetts  has  not  sought  the 
authority  to  operate  the  RCRA  program 
in  any  Indian  country  and  is  not 
authorized  by  the  Federal  government  to 
operate  the  RCRA  program  in  Indian 
country. 

C  Decision 

I  conclude  that  the  Massachusetts 
application  for  program  revision 
authorization  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  EPA  grants  the 
Commonwealth  of  Massachusetts  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised.  The 
Commonwealth  of  Massachusetts  has 
responsibiUty  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
borders  (except  in  Indian  country)  and 
for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject-to  the 
limitations  of  the  HSWA.  The 
Commonwealth  of  Massachusetts  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA.  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

The  EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
The  Commonwealth  of  Massachusetts' 
program  and  for  incorporation  by 
reference  of  those  provisions  of  its 
statutes  and  regulations  that  EPA  will 
enforce  under  sections  3008,  3013  and 
7003  of  RCRA.  EPA  reserves 
amendment  of  40  CFR  part  272,  subpart 
W  imtil  a  later  date. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  sections  202  and 
205  of  the  UMRA,  EPA  generally  must 
prepare  a  written  statement  of  economic 
and  regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditiues  to  State, 
local,  and  tribal  governments,  in  the 


aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
imder  the  Massachusetts  program,  and 
today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  State 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector.  Further,  as  it  applies  to 
the  State,  this  action  does  not  impose  a 
Federal  intergovernmental  mandate 
because  UMRA  does  not  include  duties 
arising  from  participation  in  a  voluntary 
federal  program. 

The  requuements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

F.  Certification  Under  the  Regulatory 
Flexibility  Act 

Piusuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
pubhsh  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jiuisdictions).  This  analysis  is 
imnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Such  small 


entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
imder  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities. 

Pursuant  to  the  provision  at  5  U.S.C. 
605(b).  the  Agency  hereby  certifies  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  oik 
small  entities.  This  rule,  therefore,  does 
not  require  a  regidatory  flexibiUty 
analysis. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

H.  Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

I.  Compliance  With  Executive  Order 
13045 

Executive  Order  13045  appUes  to  any 
rule  that  the  Office  of  Management  and 
Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  that  EPA  determines 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children  and 
explain  why  the  planned  regulation  is 
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preferable  to  otber  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  tbe  Agency. 

The  Agency  has  determined  that  the 
final  rule  is  not  a  covered  regulatory 
action  as  defined  in  the  Executive  Order 
because  it  is  not  economically 
significant  and  does  not  address 
environmental  health  and  safety  risks 
which  have  a  disproportionate  effect  on 
children.  As  such,  the  final  rule  is  not 
subject  to  the  requirements  of  Executive 
Order  13045. 

J.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub  L.  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Ck)ngress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards  that  are  covered  by  voluntary 
consensus  standards.  Therefore,  EPA 
did  not  consider  the  use  of  any 
volimtary  consensus  standards. 

List  1^  Subjects  in  40  CFR  Part  272 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Watier  supply. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926. 6974(b). 


Dated:  August  25, 1998. 
John  P.  DeViUan, 
Regional  Administrator,  Region  I. 
[FR  Doc.  98-25887  Filed  9-29-98;  8:45  am] 
BILUNO  COOE  MM-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPTS-400133;  FRL-6033-SI 
RIN  2070-AC71 

Clarification  of  Combustion  for  Energy 
Recovery;  Toxic  Cfiemical  Release 
Reporting;  Community  Right-to-Know 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Clarification  of  final  rule. 

SUMMARY:  EPA  is  providing  clarification 
regarding  the  combustion  for  energy 
recovery  of  chemicals  covered  by 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
FOR  FURTHER  INFORMATKM  CONTACT:  Sara 
Hisel  McCoy,  202-260-7937  or  e-mail: 
hisel-mccoy.sara@epamail.epa.gov,  for 
specific  information  regarding  this 
document  or  for  further  information  on 
EPCRA  section  313,  the  Emei^gency 
Planning  and  Commimity  Rig^t-to- 
Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
code  5101,  401  M  St.,  SW..  Washington, 
DC  20460.  Toll  bee:  1-800-535-0202. 
in  Virginia  and  Alaska:  703-412-9877, 
or  Toll  free  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Document  Apply  To  Me? 

You  may  be  potentially  affected  by 
this  document  if  you  combust  EPCRA 
section  313  toxic  chemicals  in  waste  for 
energy  recovery  on-site  or  transfer  these 
toxic  chemicals  off-site  for  this  purpose. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to  the  following: 


Category 

Examples  of  Potentially 
Interested  Entities 

Industry;  facilities 

Manufacturing,  Metal  min- 

that manufac- 

ing, Coal  mining.  Elec- 

ture, process. 

tric  utilities,  Commercial 

or  otherwise 

hazardous  waste  treat- 

use certain 

ment.  Chemicals  and 

chenoicals 

allied  products-whole- 

sale, Petit>leum  txjik 

tenninals  and  plants 

wholesale,  and  Solvent 

Recovery  services 

Category 

Examples  of  Potentially 
Interested  Entities 

Facilities  with 
hazardous 
waste  tx>ilers 
and  industiial 
furnaces 

Cement  kilns 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gmde 
for  readers  regarding  entities  likely  to  be 
interested  in  this  document.  Other  types 
of  entities  not  listed  in  this  table  may 
also  be  interested  in  this  dociunent. 
Additional  businesses  that  may  be 
interested  in  this  document  are  those 
covered  under  40  CFR  part  372,  subpart 
B.  If  you  have  any  questions  regarding 
whether  a  particular  entity  is  covered  by 
this  section  of  the  CFR,  consult  the 
technical  person  Usted  in  the  "FXDR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Support  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  -  Environmental 
Documents".  You  can  also  go  directly  to 
the  "Federal  Register"  Ustings  at  http:/ 
/www.epa.gov/homepage/fedrgstr/.  You 
may  also  obtain  electronic  copies  of 
related  documents  at  http;// 
www.epa.gov/opptintr/tri/industry.htm. 

2.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  plecise 
contact  the  technical  person  identified 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section.  In  addition,  the 
official  record  for  this  document, 
including  the  public  version,  has  been 
established  under  docket  control 
number  OPPTS-400133.  A  public 
vereion  of  this  record,  including 
printed,  paper  versions  of  any  electronic 
comments,  which  does  not  include  any 
information  claimed  as  Confidential 
Business  Information  (CBI),  is  available 
for  inspection  bom  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  official  record  is  located 
in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC.  The  TSCA 
Nonconfidential  Information  Center 
telephone  number  is  202-260-7099. 

n.  Background 

In  the  Federal  Register  of  May  1, 1997 
(62  FR  23834)  (FRL-557ft-3).  EPA 
issued  a  final  rule  entitled  "Addition  of 
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Facilities  in  Certain  Industry  Sectors; 
Revised  Interpretation  of  Otherwise  Use; 
Toxic  Release  Inventory  Reporting; 
Community  Right-to-Know"  (hereinafter 
referred  to  as  the  "industry  expansion 
rule").  That  rule  added  seven  industry 
groups  to  the  list  of  facilities  subject  to 
die  reporting  requirements  of  EPCRA 
section  313,  42  U.S.C.  11023  and  section 
6607  of  the  Pollution  Prevention  Act 
(PPA)  42  U.S.C.  13106(a).  In  addiUon, 
this  rule  which  promulgated  definitions 
at  40  CFR  372.3  for  several  terms 
relevant  to  the  rulemaking,  defined 
"treatment  for  destruction"  to  mean: 

[Tjhe  destruction  of  a  toxic  chemical  in 
waste  such  that  the  substance  is  no  longer  the 
toxic  chemical  subject  to  repwrting  under 
EPCRA  section  319.  Treatment  for 
destruction  does  not  include  the  destruction 
of  a  toxic  chemical  in  waste  where  the  toxic 
chemical  has  a  heat  value  greater  than  5,000 
British  thermal  units  and  is  combusted  in 
any  device  that  is  an  industrial  fiimace  or 
boiler. 

With  this  notice,  EPA  is  clarifying  this 
definition,  preamble  language  to  the 
facility  expansion  rule,  and  other 
related  documents.  This  dociunent 
supersedes  any  inconsistent  information 
and  specifically  the  interpretation  of 
"combustion  for  energy  recovery"  as  it 
is  expressed  in  section  2  of  the  EPA 
dociunent  entitled  "Section  313 
Emergency  Planning  and  Community 
Right-to-Know  Act  Guidance  Docimient 
for  RCRA  Subtitle  C  TSD  Facilities  and 
Solvent  Recovery  Facilities"  (EPA  745- 
B-97-015). 

m.  Description  of  Clarification 

This  dociunent  clarifies  that  EPA's 
references  to  5,000  British  Thermal 
Units  per  chemical  per  pound  (Btu/ 
chemical/ lb)  in  the  definition  of 
"treatment  for  destruction"  in  40  CFR 
372.3  and  in  the  preamble  to  the  facility 
expansion  rule  and  other  documents  in 
explaining  "combustion  for  energy 
recovery"  is  not  intended  to  function  as 
a  regulatory  floor  at  this  time  for 
determining  the  heating  value  at  which 
energy  may  be  recovered.  EPA 
referenced  5,000  Btu/chemical/lb  in  the 
definition  of  "treatment  for  destruction" 
to  clarify  its  definition  of  that  term.  The 
reference  to  5,000  Btu/chemical/lb  in 
the  definition  of  "treatment  for 
destruction"  is  intended  to  identify  a  . 
ceiling  for  determining  whether 
"treatment  for  destruction"  has 
occurred.  Thus,  EPA  did  not  intend  to 
issue  a  final  statement  on  whether 
"combustion  for  energy  recovery"  may 
occur  if  a  toxic  chemical  that  has  less 
than  5,000  Btu  value  is  combusted  in  an 
energy  recovery  device.  However,  a 
toxic  chemical  that  is  a  metal  or  a  metal 
compoimd  is  never  combusted  for 


energy  recovery.  Therefore,  in  preparing 
a  Form  R  pursuant  to  EPCRA  section 
313,  a  facility  may  not  report  metals  or 
metal  compoimds  as  being  combusted 
for  energy  recovery.  EPA  recognizes  that 
for  purposes  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
there  may  be  some  circiunstances  when 
energy  recovery  may  be  obtained  for  a 
waste  stream  with  a  Btu  value  of  less 
than  5,000.  EPA  will  formally  address 
this  issue  in  a  rulemaking  to  implement 
section  6607  of  the  Pollution  Prevention 
Act. 

IV.  Example  of  Clarification 

Subsequent  to  publishing  the  facility 
expansion  rule,  Q'A  published  six 
dociunents  for  the  seven  industries 
newly  added  to  the  EPCRA  section  313 
reporting  requirements.  These 
documents  include:  "Section  313 
Emergency  Planning  and  Community 
Right-to-Know  Act  Guidance  Document 
for  RCRA  Subtitle  C  TSD  Facilities  and 
Solvent  Recovery  Facilities"  (EPA  745- 
B-97-015),  "Section  313  Emergency 
Planning  and  Community  Right-to- 
Know  Act  Guidance  Dociunent  for 
Metal  Mining  FaciUties"  (EPA  745-B- 
97-011),  "Section  313  Emergency 
Planning  and  Community  Right-to- 
Know  Act  Guidance  Document  for 
Chemical  Distribution  Facilities"  (EPA 
745-B-97-013),  "Section  313 
Emergency  Planning  and  Community 
Right-to-Know  Act  Guidance  Document 
for  Coal  Mining  Facilities"  (EPA  745-B- 
97-012),  "Section  313  Emergency 
Plaiming  and  Community  Right-to- 
Know  Act  Guidance  Document  for 
Petroleum  Bulk  Facilities"  (EPA  745-B- 
97-014),  and  "Section  313  Emergency 
Planning  and  Community  Right-to- 
Know  Act  Guidance  Document 
Electricity  Generating  Facilities"  (EPA 
745-B-97-016).  EPA  is  amending 
section  2  of  these  documents  to  reflect 
the  Agency's  clarification  concerning 
EPCRA  section  313  toxic  chemicals 
burned  for  energy  recovery.  An  example 
of  this  clarification  is  provided  as 
follows: 

Combustion  for  energy  recovery  is 
interpreted  by  EPA  to  include  the 
combustion  of  a  section  313  chemical  that  is 
(1)  (a)  a  RCRA  hazardous  waste  or  waste  fuel, 
(b)  a  constituent  of  a  RCRA  hazardous  waste 
or  waste  fiiel,  or  (c)  a  spent  or  contaminated 
"otherwise  used"  material;  and  that  (2)  has 
a  significant  heating  value  and  is  combusted 
in  an  energy  or  materials  recovery  device. 
Energy  or  materials  recovery  devices  are 
boilers  and  industrial  furnaces  as  defined  in 
40  CFR  372.3  (see  62  FR  23891,  May  1. 1997). 
If  a  reported  toxic  chemical  is  incinerated  but 
does  not  contribute  energy  to  the  process 
(e.g.,  metal,  metal  compounds,  and 
chloroflorocarbons),  it  must  be  considered 
treatment  for  destruction.  In  determining 


whether  an  EPCRA  section  313  listed 
chemical  is  combusted  for  energy  recovery, 
the  fecility  should  consider  the  heating  value 
of  the  section  313  chemical  and  not  of  the 
chemical  stream. 

EPA  is  committed  to  amending  the  six 
documents  referenced  to  remedy  these 
inconsistencies  by  the  end  of  the 
calendar  year  1998.  — 

V.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  clarification  does  not  impose  any 
requirements.  As  such,  this  action  does 
not  require  review  by  the  Ofiice  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993),  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  For 
the  same  reason,  it  does  not  require  any 
action  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4),  or  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  In  addition,  since  this  type  of 
action  does  not  require  any  proposal,  no 
action  is  needed  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local,  or  tribal  government, 
unless  the  Federal  govenunent  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatpry  proposals  containing 
significant  unfimded  mandates." 
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Today's  clarification  does  not  create 
an  unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The 
clarification  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  clarification. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19. 1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
afiects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfimded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  tbe  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  emd  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  clarification  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  clarification. 

VI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  as  that 
term  is  defined  in  5  U.S.C.  804(3). 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection. 
Commimity  right-to-know,  Reporting 
and  recordkeeping  requirements.  Toxic 
chemicals. 


Dated:  September  23, 1998. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  98-26166  Filed  9-29-98;  8:45  am) 
BiUING  CODE  6S60-60-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  2780 
[WO-340-122(M)0-24 1A] 
RIN  1004-AC53 

Special  Areas:  State  Inlgation  Districts 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (ELM)  is  removing  43  CFR 
part  2780.  regulations  concerning  the 
establishment  and  operation  of  state 
irrigation  districts,  from  the  Code  of 
Federal  Regulations.  BLM  believes  these 
regulations  are  obsolete  because  there  is 
only  one  record  in  BLM  of  their  use  in 
the  last  40  years.  As  a  result,  removing 
these  items  will  have  no  impact  on  BLM 
customers  or  the  public  at  large. 
DATES:  Effective  October  1. 1998. 
ADDRESS:  You  may  send  inquiries  or 
suggestions  to:  Director  (630),  Bureau  of 
Land  Management.  1849  C  Street.  N.W., 
Washington,  DQ  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Holdren.  Bureau  of  Land  Management. 
Lands  and  Realty  Group,  1849  C  Street, 
N.W..  Washington.  DC  20240; 
Telephone:  202-452-7779. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Discussion  of  Final  Rule 

as  Adopted 
n.  Responses  to  Conunents 
ni.  Procedural  Matters 

L  Background  and  Discussion  of  Final 
Rule  as  Adopted 

This  final  rule  removes  43  CFR  part 
2780,  Special  Areas:  State  Irrigation 
Districts,  from  the  Code  of  Federal 
Regulations.  The  regulations  in  part 
2780  implement  the  Act  of  August  11. 
1916.  entitled  "An  Act  to  Promote  the 
Reclamation  of  Arid  Lands."  43  U.S.C. 
621  et  seq.  Part  2780  was  originally 
issued  as  Circular  Number  592  on 
March  6. 1918,  and  has  existed  in 
similar  form  since  modified  in  1922  to 
accommodate  amendments  to  the  Act. 
These  regulations  describe  the 
procedures  a  state  irrigation  district  uses 
to  apply  for  secretarial  approval  of  an 
irrigation  plan.  If  an  application  is 


approved,  all  unentered  public  lands 
within  the  state  irrigation  district,  and 
entered  lands  for  which  no  certificate 
has  been  issued,  are  subject  to  the  same 
provisions  of  State  law  relating  to  the 
reclamation  of  arid  lands  for  agricultural 
purposes  as  those  which  apply  to 
private  lands  within  the  district.  Such 
lands  are  subject  to  a  lien  for  all  taxes 
and  assessments  lawfully  levied  by  the 
district  on  unpatented  land.  The  district 
also  has  the  right  to  sell  land  that  was 
entered  at  the  time  of  a  tax  levy  for 
nonpayment  of  tax. 

We  nave  only  one  record  at  BLM  of 
any  activity  in  this  prc^am  during  the 
last  40  years,  occurring  in  1971.  We 
accessed  our  online  case  recordation 
system  aihd  found  no  other  record  of  any 
recent  case  activity.  We  also  searched  a 
legal  data  base  and  found  that  the  last 
time  the  statute  or  implementing 
regulation  was  cited  in  a  reported  civil 
case  was  in  1948.  The  program's  — 

inactivity  and  absence  of  civil  case 
citations  indicate  that  this  regulation 
may  be  obsolete.  Furthermore,  we 
believe  that  the  regulations  are 
impractical  to  administer  due  to  the 
scarcity  of  water  in  public  land  states 
for  agricultural  purposes.  For  these 
reasons,  we  believe  that  continued 
publication  of  43  CFR  part  2780  is 
unnecessary  and  contrary  to  the  public 
interest. 

The  final  rule  published  today  is  a 
stage  of  a  rulemaking  process  that 
culminates  in  the  removal  of  43  CFR 
part  2780.  This  rule  was  preceded  by  a 
proposed  rule  which  introduced  this 
action  and  BLM's  pur[>ose  and  need. 
The  proposed  rule  was  published  in  the 
Federal  Register  on  September  13. 1996 
(61  FR  48454).  This  proposed  rule  was 
intended  to  give  anyone  who  would  be 
adversely  affected  by  this  action  an 
opportunity  to  call  their  concerns  to  our 
attention.  The  BLM  invited  public 
comments  for  30  days,  and  received 
only  one  comment. 

n.  Responses  to  Comments 

BLM  received  one  comment  from  a 
citizen  in  Arizona,  asking  that  BLM 
extend  the  comment  period  for  90  days 
and  send  the  rule  and  any  related 
information  to  a  wide  variety  of  people, 
organizations  and  government  entities, 
so  as  to  solicit  the  highest  level  of  input. 
BLM  declines  to  act  on  this  suggestion. 
The  commenter  raises  a  valid  point, 
which  is  that  BLM  should  try  to  solicit 
the  most  thorough  level  of  public 
comment  for  each  rulemaking  effort. 
However,  in  situations  such  as  this 
where  regulations  are  being  removed 
because  they  are  obsolete.  BLM  feels, 
based  on  our  experience,  that  additional 
outreach  will  not  generate  any 
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additional  comments.  Public  interest  in 
rulemaking  actions  which  threaten  little 
or  no  substantive  impact  tends  to  be 
extremely  low,  and  BLM  feels  the 
beneBts  of  largely  ineffective  outreach 
actions  are  outweighed  by  the  public's 
interest  in  timely  and  efficient 
execution  of  the  Regulatory  Reform 
Initiative  of  1993,  which  reqiiires  each 
agency  to  eliminate  obsolete  regulations, 
among  other  things. 

m.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  prepared  an  environmental 
assessment  (EA)  and  has  found  that  the 
final  rule  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(2)(C).  BLM  has  placed  the 
EA  and  the  Finding  of  No  Significant 
Impact  (FONSI)  on  file  in  the  BLM 
Administrative  Record.  BLM  invites  the 
public  to  review  these  documents  by 
contacting  us  at  the  addresses  listed 
above  (see  ADDRESSES). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA).  5  U.S.C. 
601  et  seq.,  to  ensure  that  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  smaU 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
Based  on  the  discussion  contained  in 
this  preamble  above,  this  action  will  not 
have  a  significant  impact  on  small 
entities.  Because  it  is  limited  to 
removing  provisions  pertaining  to  a 
program  that  BLM  believes  is  obsolete, 
we  anticipate  that  this  final  rule  will  not 
substantially  burden  any  member  of  the 
public  at  large.  Therefore,  BLM  has 
determined  under  the  RFA  that  this 
final  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Removal  of  43  CFR  part  2780  will  not 
result  in  any  imfunded  mandate  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 


Executive  Order  12612 

The  final  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and   . 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
BLM  has  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630 

The  final  rule  does  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  Section  2(a)(1)  of  Executive 
Order  12630  specifically  exempts 
actions  abolishing  regulations  or 
modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  takings 
implications."  Since  the  primary 
function  of  the  final  rule  is  to  abolish 
unnecessary  regiilations,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  the  Etepartment  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866, 
BLM  has  determined  that  the  final  rule 
is  not  a  significant  regulatory  action.  As 
such,  the  final  rule  is  not  subject  to 
Office  of  Management  and  Budget 
review  under  section  6(a)(3)  of  the 
order. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Author.  The  principal  author  of  this 
final  rule  is  Christopher  Fontecchio, 
Regulatory  Affairs  Group,  Bureau  of 
Land  Management,  1849  C  Street,  NW, 
Washington,  DC  20240;  Telephone  202/ 
273-3448. 

List  of  Subjects  for  43  CFR  Part  2780 

Irrigation,  Public  Lands — Sale, 
Reclamation. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740,  part  2780,  Group  2700, 
Subchapter  B,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 


PART  2780-{REMOVED] 

1.  Part  2780  is  removed  in  its  entirety. 

Dated:  September  22, 1998. 
Sylvia  V.  Baca, 

Assistant  Secretary.  Land  and  Minerals 
Management. 

[PR  Doc.  98-26139  Filed  9-29-98;  8:45  am] 
BlUma  CODE  4310-84-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  1, 2. 7. 10, 12. 15, 25. 26. 
30. 32. 42. 44, 45. 46. 56,  67,  78, 97, 109, 
116. 120. 133. 153. 160, 164, 170. 172, 
and  199 

[USCQ-1998-44421 
RIN-2115-2Z02 

Technical  Amendments; 
Organizational  Changes; 
Miscellaneous  Editorial  Changes  and 
Confomting  Amendments 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  editorial  and 
technical  changes  throughout  Title  46  of 
the  Code  of  Federal  Regulations  (CFR)  to 
update  the  title  before  it  is  recodified  on 
October  1.  It  corrects  addresses,  updates 
cross-references,  makes  conforming 
amendments,  and  makes  other  techoiical 
corrections.  This  rule  will  have  no 
substantive  effect  on  the  regulated 
public. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
September  30, 1998. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  Docket 
Management  Facility,  (USCG-1998- 
4442).  U.S.  Department  of 
Transportation,  room  PL-401,  400   ' 
Seventh  Street  SW,  Washington.  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  rule,  contact  Janet 
Walton,  Standards  Evaluation  and 
Development  Division  (G-MSR-2), 
Coast  Guard,  telephone  202-267-0257. 
For  questions  on  viewing,  or  submitting 
material  to,  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION:      . 

Discussion  of  the  Rule 

Each  year  Title  46  of  the  Code  of 
Federal  Regulations  is  recodified  on 
October  1.  This  rule  makes  editorial 
changes  throughout  the  title,  corrects 
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addresses,  updates  cross-references,  and 
makes  other  technical  and  editorial 
corrections.  Some  editorial  changes  are 
discussed  individually  in  the  following 
paragraphs.  This  rule  does  not  change 
any  sul»tantive  requirements  of  existing 
regulations, 

Parts  10  and  12 

There  are  revisions  throughout  parts 
10  and  12  to  reflect  the  change  in  title 
of  the  Director,  National  Maritime 
Center,  to  the  Commanding  Officer, 
National  Maritime  Center. 

Sectiim  10.901 

On  June  26, 1997,  the  Coast  Guard 
published  an  interim  rule,  entitled 
Implementation  of  the  1995 
Amendments  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978  (STCW)  (CGD  95-062) 
(62  FR  34506).  The  rule  added  to  section 
10.901,  paragraphs  setting  out  general 
provisions  for  furnishing  sufficient 
documentary  evidence  of  practical 
demonstration  of  competence.  In  the 
paragraphs  concerning  the  Engine 
Department,  provisions  for  both  Chief 
engineer  officer  and  Second  engineer 
officer  are  "of  a  seagoing  vessel  driven 
by  main  propulsion  machinery  of 
between  750  kW  (1,000  hp)  and  3.000 
kW  (4,000  hp)  of  propulsion  or  more." 
This  rule  removes  the  words  *'or  more," 
in  each  instance,  because  they  are 
luinecessary. 

Part  67 

Revisions  in  part  67  reflect  the  change 
in  title  of  the  Manager,  National  Vessel 
Dociunentation  Center,  to  the  Director, 
National  Vessel  Documentation  Center. 

Part  160 

On  May  9. 1997,  the  Coast  Guard 
pubUshed  a  final  rule,  entitled  Inflatable 
Liferafls  (CGD  85-205)  (62  FR  25525). 
The  rule  contained  a  number  of  deferred 
effective  dates  to  allow  industry  a 
reasonable  time  for  compliance.  The 
deferred  dates  also  allowed  industry  to 
harmonize  the  effective  dates  in  the  rule 
with  the  effective  dates  of  certain 
provisions  of  the  1996  Amendments  to 
the  1974  Safety  of  Life  at  Sea  (SOLAS) 
Convention.  Because  the  deferred  dates 
have  passed,  this  rule  removes  them. 

Section  160.049^ 

On  March  28, 1973,  the  Coast  Guard 
pubUshed  a  final  rule,  entitled 
Lifesaving  Equipment  (CGD  72-163R) 
(38  FR  8117).  The  rule  revised 
paragraph  (c)  of  the  section,  including 
removal  of  Table  160.049-4(c)(l)  but 
did  not  revise  the  reference  to  the  table. 
This  rule  removes  the  reference  to  the 


table  and  replaces  it  with  text  that 
buoyant  cushions  shall  have  width  no 
less  than  12  inches  and  length  no  less 
than  15  inches,  respectively,  as  was 
previously  stated  in  the  table. 

Section    160.064-4 

On  September  30, 1997,  the  Coast 
Guard  published  a  final  rule,  entitled 
Harmonization  With  International 
Safety  Standards  (CGD  95-028)  (62  FR 
51188).  In  the  rule,  the  Coast  Guard 
changed  the  marking  requirements  for 
throwable  PFDs  to  state  that  the  device 
is  "Approved  for  use  on  recreational 
boats  only  as  a  throwable  device."  The 
rule  erroneously  amended  paragraph 
(a)(1)  instead  of  paragraph  (a)(2).  This 
rule  corrects  paragraphs  (a)(1)  and  (a)(2). 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040;  February  26, 1979). 
This  rule  has  no  economic  impact  and 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
As  this  rule  involves  internal  agency 
practices  and  procedures,  it  will  not 
impose  any  costs  on  the  pubUc. 

CollectiiHi  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiue  2-1, 
paragraphs  (34)(a)  and  (b)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  fit>m 
further  environmental  docimientation. 
This  exclusion  is  in  accordance  with 
paragraphs  (34)(a)  and  (b),  concerning 
regulations  that  are  editorial  or 
procediual  and  concerning  internal 
agency  functions  or  organization.  A 
"Categorical  Exclusion  Determination" 


is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  1 

Administrative  practice  and 
procedure,  Organization  and  functions 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  Part  7 

Law  Enforcement,  Vessels. 

46  CFR  Part  10 

Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

46  CFR  Part  12 

Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  15 

Reporting  and  recordkeeping 
requirements,  Seamen,  Vessels. 

46  CFR  Part  25 

Fire  prevention.  Marine  safety, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  26 

Marine  safety.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  32 

Cargo  vessels.  Fire  prevention.  Marine 
safety.  Navigation  (water),  Occupational 
safety  and  health.  Reporting  and 
recordkeeping  requirements.  Seamen. 

46  CFR  Part  42 

Penalties,  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  Part  44 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  45 

Great  Lakes,  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  46 

Passenger  vessels.  Penalties, 
Reporting  and  reordkeeping 
requirements. 


52188     Federal  Register /Vol.  63,  No.  189 /Wednesday,  September  30,  1998 /Rules  and  Regulations 


46  CFR  Part  56 

Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  67 

Vessels. 

46  CFR  Part  78 

Marine  safety,  Navigation  (water), 
Passenger  vessels.  Penalties,  Reporting 
and  recordkeeping  requirements. 

46  CFR  Part  97 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Reporting  and 
ref:ordkeeping  requirements. 

46  CFR  Part  109 

Marine  safety.  Occupational  safety 
and  health.  Oil  and  gas  exploration. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  116 

Marine  safety.  Passenger  vessels. 

46  CFR  Part  120 

Electric  power.  Marine  safety. 
Passenger  vessels. 

46  CFR  Part  133 

Marine  safety.  Occupational  safety 
and  health.  Oil  and  gas  exploration. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  153 

Administrative  practice  and 
procedure.  Cargo  vessels,  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

46  CFR  Part  160 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  164 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  170 

Marine  safety.  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  Part  172 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety. 

46  CFR  Part  199 

Cargo  vessels,  Incorporation  by 
reference.  Marine  safety.  Oil  and  gas 
exploration.  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements.  Vessels. 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  1,  2,  7, 10, 12, 15,  25,  26,  30, 
32,  42,  44,  45,  46,  56,  67,  78,  97, 109, 
116, 120, 133, 153, 160, 164. 170, 172, 
and  199  as  follows: 

PART  1— ORGANIZATION,  GENERAL 
COURSE  AND  METHODS  GOVERNING 
MARINE  SAFETY  FUNCTIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  14  U.S.C.  633;  46 
U.S.C.  7701;  49  CFR  1.45, 1.46;  §  1.01-35  also 
issued  under  the  authority  of  44  U.S.C  3507. 

2.  In  §  1.01-10,  in  paragraphs  (b)(1) 
and  (b)(l)(iv),  remove  the  word 
"Director"  and  add,  in  its  place,  the 
words  "Conunanding  Officer'; 
redesignate  paragraph  (b)(l)(iv)  as 
paragraph  (b)(l)(ii)(D);  and  revise 
paragraph  (b)(l)(ii)  to  read  as  follows: 

$1.01-10   Organization. 

•  •        •        *        * 

(b)*  *  * 

(1)  *  '  • 

(ii)  The  Director  of  Field  Activities 

(G-MO).  under  the  general  direction 

and  supervision  of  the  Assistant 

Commandant  for  Marine  Safety  and 

Environmental  Protection,  acts  as 

Program  Manager  for  the  Marine  Safety 

and  Marine  Environmental  Protection 

Programs;  directs,  coordinates,  and 

integrates  the  Coast  Guard's  marine 

safety  and  environmental  protection 

compliance  programs,  contingency 

planning,  response  operations,  and 

investigations  programs;  establishes  and 

coordinates  field  implementation 

poUcies  and  priorities  for  all  marine 

safety  commands  and  units;  serves  as 

the  focal  point  for  field  support  and 

technical  guidance;  and  provides 

oversight  of  marine  documentation  and 

marine  persoimel  administration 

matters. 

•  *        *        •        • 

3.  In  §  1.03-15,  revise  paragraph  (h)(3) 

to  read  as  follows: 

*^ — 

§1.03-15   General. 

•  •        *        •        * 

(h)*  •  * 

(3)  Conmianding  Officer.  National 
Maritime  Center,  for  appeals  involving 
vessel  dociunentation  issues  and 
toimage  issues. 
***** 

$1.03-30    [Amended] 

4.  In  §  1.03-30(a),  remove  the  word 
"otehrwise"  and  add.  in  its  place,  the 
word  "otherwise". 


PART  2— VESSEL  INSPECTIONS 

5.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Audiority:  33  U.S.C.  1903;  43  U.S.C.  1333; 
46  U.S.C.  3103,  3205,  3306,  3703;  E.0. 12234, 
45  FR  58801,  3  CFR,  1980  Comp.,  p.  277;  49 
CFR  1.46;  subpart  2.45  also  issued  under  the 
authority  of  Act  Dec.  27, 1950,  Ch.  1155, 
sees.  1,  2, 64  Stat.  1120  (see  46  U.S.C.  App. 
note  prec.  1). 

6.  In  §  2.01-20,  remove  the  word 
"theis"  and  add,  in  its  place,  the  word 
"this";  and  revise  the  section  heading  to 
read  as  follows: 

$2.01-20    Suspension  or  revocation  of 
cartificatas  of  inapection. 


$2.86-1    [Amended] 

7.  In  §  2.85-1,  remove  the  word 
"submurged"  and  add,  in  its  place,  the 
word  "submerged*. 

PART  7— BOUNDARY  LINES 

8.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authwity:  14  U.S.C  633;  33  U.S.C.  151;  49 
CFR  1.46. 

$7.1    [Amended] 

9.  In  §  7.1.  remove  the  word 
"exepmts"  and  add.  in  its  place,  the 
word  "exempt". 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

10.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  31  U.S.C  9701;  46  U.S.C  2101, 
2103,  2110;  46  U.S.C  Chapter  71;  46  U.S.C 
7502,  7505.  7701;  49  CFR  1.45, 1.46;  Sec. 
10.107  also  issued  under  the  authority  of  44 
U.S.C  3507. 


$10,901     [Ar 

11.  In  §  10.901(c)(2)(v)  and  (vi). 
remove  the  words  "or  more"  at  the  end 
of  each  paragraph. 

12.  In  §  10.903.  revise  paragraph 
(c)(16)  through  (c)(18),  add  a  new 
paragraph  (c)(19),  and  revise  Table 
10.903-1  to  read  as  follows: 

$ia903    Licanaaa  requiring  examinations. 

***** 

(c)*  •  • 

(16)  Assistant  engineer,  limited- 
oceans. 

(1 7)  Chief  engineer,  limited-near 
coastal. 

(18)  Chief  engineer  (OSV). 

(19)  Engineer  (OSV). 
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Table  10.903-1 

STCW  CODE 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

11/1 „ 

X 

■  MB 

X 

•••• 

X 

X 

••■• 

•••• 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

"x 

X 

11/2,  p.  1  *  2  ....» 

11/2  D  3  &  4  .. .. 

.... 

m 

tll/1   

- - ~- 

X 

III/2  _ ; 

III/3  

§f  10.302. 10.303. 10.304, 10.307.  ia309. 
10.464. 10.470, 10.472,  ia474, 10.516, 
10.544  and  10.763    [Amended] 

13.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  10,  remove 
the  word  "Director"  and  add,  in  its 
place,  the  words  "Commanding  Officer" 
in  the  following  places: 

(a)  Section  10.302(a)  introductory 
text; 

(b)  Section  10.303(e);       -^ 

(c)  Section  10.304(a)  and  (d); 

(d)  Section  10.307; 

(e)  Section  10.30g(a)(ll); 

(f)  Section  10.464(d)(2); 

(^  Section  10.470(b)(l)(ii),  (d)(l)(ii), 
and(h)(l)(ii); 

(h)  Section  10.472(a)(l)(ii); 
(i)  Section  10.474(a)(l)(ii); 
(j)  Section  10.516(a)(6); 
(k)  Section  10.544(a)(3);  and 
(1)  Section  10.703(c). 

PART  12— CERTIFICATION  OF 
SEAMEN 

14.  The  authority  citation  for  part  12 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U.S.C.2101, 
2103,  2110,  7301.  7302,  7503,  7505,  7701;  49 
CFR  1.46. 

§12.01-3    [Amended] 

15.  In  §  12.01-3(b),  remove  the  word 
"IMD"  and  add,  in  its  place,  the  word 
"IMO". 

§12.05-5    [Amended] 

16.  In  §  12.05-5(b),  remove  the 
number  "10.02-5"  and  add,  in  its  place 
the  number  "10.205". 

§12.1&-5    [Amended] 

17.  In  §  12.15-5(b).  remove  the 
number  "10.02-5"  and  add,  in  its  place, 
the  number  "10.205". 

§§  12.02-3, 12.02-13. 12.02-14, 12.02-21, 
12.02-24, 12.03-1, 12.05-7, 12.16-3. 12.15- 
7. 12.15-13. 12.15-15, 12.25-35  and  12.25- 
40    [Amended] 

18.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  12,  remove 
the  word  "Director"  and  add,  in  its 
place,  the  words  "Commanding  Officer" 
in  the  following  places: 


(a)  Section  12.02-3(b)(3); 

(b)  Section  12.02-13(b): 

(c)  Section  12.02-14(c): 

(d)  Section  12.02-21(b); 

(e)  Section  12.02-24; 

(f)  Section  12.03-l(a)(ll); 

(^  Section  12.05-7(b)  introductory 
text  and  (b)(2); 

(h)  Section  12.10-3(a)(2),  (a)(5),  and 
(a)(6); 

(i)  Section  12.15-7(b)  introductory 
text; 

(j)  Section  12.15-13(a)(3); 

(k)  Section  12.15-15(a)(3); 

(1)  Section  12.25-35(a);  and 

(m)  Section  12.25-40. 

PART  IS— MANNING  REQUIREMENTS 

19.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2101,  2103,  3306. 
3703.  8101,  8102,  8104,  8105,  8301,  8304, 
8502,  8503,  8701.  8702,  8901,  8902.  8903, 
8904,  8905(b],  9102:  49  CFR  1.45  and  1.46. 

§15.1010    [Amended] 

20.  In  §  15.1010(c),  remove  the 
number  "118''30'48"W"  and  add,  in  its 
place,  the  number  "118«'30'48"W". 

§15.1040   [Amended] 

21.  In  §  15.1040(c),  remove  the 
number  "70''51'15"W"  and  add,  in  its 
place,  the  number  "70''51'15"W". 

PART  25— REQUIREMENTS 

22.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  33  U.9.C.  1903(b):  46  U.S.C 
3306.  4302;  49  CFR  1.46. 

23.  In  §  25.26-5.  revise  paragraphs 
(b)(2)  and  (c)  to  read  as  follows: 


§25.26-5 
vessels. 


Commercial  fishing  industry 


(b)»  *  * 

(2)  A  float-free,  automatically 
activated  Category  1  406  MHz  EPIRB. 

(c)  The  owner  of  a  fishing  vessel,  fish 
processing  vessel  or  a  fish  tender  vessel 
11  meters  (36  feet)  or  more  in  length 
that  does  not  have  installed  galley  or 
berthing  facilities,  shall  ensiue  that  the 
vessel  does  not  operate  on  the  high  seas 
or  beyond  three  miles  from  the  coastline 


of  the  Great  Lakes  unless  it  has  on  board 
a  float-free,  automatically  activated 
Category  1  406  MHz  EPIRB  stowed  in  a 
manner  so  that  it  will  float  bee  if  the 
vessel  sinks. 

24.  In  §  25.26-20.  revise  paragraphs 
(a)  and  (b)(2)  and  remove  (b)(3)  to  read 
as  follows: 

§  25.26-20    Other  manned  uninspected 
commefdat  vessels. 

(a)  The  owner  of  a  manned 
uninspected  commercial  vessel  1 1 
meters  (36  feet)  or  more  in  length,  other 
than  a  vessel  imder  §  25.26-5  or 

§  25.26-10  or  under  paragraph  (b)  of  this 
section,  shall  ensure  that  the  vessel  does 
not  operate  on  the  high  seas  or  beyond 
three  miles  from  the  coastline  of  the 
Great  Lakes,  unless  it  has  on  board  a 
float-free,  automatically  activated 
Category  1  406  MHz  EPIRB  stowed  in  a 
manner  so  that  it  will  float  free  if  the 
vessel  sinks. 

(b)  •  •  * 

(2)  A  float-free,  automatically 
activated  Category  1  406  MHz  EPIRB. 

§25.26-30    [Removed] 

25.  Remove  §  25.26-30. 

PART  26-OPERATIONS 

26.  The  authority  citation  for  part  26 
continues  to  read  as  follows: 

Audiority:  46  U.S.C  3306,  4104,  6101, 
8105;  E.O.  12234,  45  FR  58801,  3  CFR.  1980 
Comp.,  p.  277;  49  CFR  1.46. 

§26.03-6    [Amended] 

27.  In  §  26.03-5(a)(2),  remove  the 
words  "mater's"  and  "na,e"  and  add,  in 
their  place,  the  words  "master's"  and 
"name". 

PART  30— GENERAL  PROVISIONS 

28.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306.  3703;  49 
U.S.C  5103,  5106;  49  CFR  1.45. 1.46;  Section 
30.01-2  also  issued  under  the  authority  of  44 
U.S.C.  3507;  Section  30.01-5  also  issued 
under  the  authority  of  Sec.  4109,  Pub.  L 
101-380. 104  Stat.  515. 
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|3ai0-43    [Amended] 

29.  In  §  30.10-43,  remove  the  number 
"43"  and  add,  in  its  place,  the  nxunber 
"33". 

PART  32-SPECIAL  EQUIPMENT. 
MACHINERY,  AND  HULL 
RECNJIREMENTS 

30.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

AnthorUy:  46  U.S.C.  2103,  3306,  3703;  E.O. 
12234,  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46;  Section  32.22T-5  and  subpart  32.59 
also  issued  under  46  U.S.C.  3703  note. 

%9ZST-^0   [Amended] 

31.  In  §  32.57-10(d)(4),  remove  the 
word  "by"  immediately  preceding  the 
words  "of  the  self-closing  type"  and 
insert,  in  its  place,  the  word  "be". 

PART  42— DOMESTIC  AND  FOREIGN 
VOYAGES  BY  SEA 

32.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Audiwity:  46  U.S.C.  5101-5116;  49  CFR 
1.46;  section  42.01-5  also  issued  under  the 
authority  of  44  U.S.C  3507. 

|42.(»-10   [Amended] 

33.  In  S42.03-10(d)(l),  remove  the 
words  "the  International  Load  Line  Act 
of  1973,  as  amended,  the  Coastwise 
Load  Line  Act  of  1935,  as  amended" 
and  add,  in  their  place,  the  words  "46 
U.S.C.  5101-5116". 

142.03-30    [Amended] 

34.  In  §42.03-30(f)(l).  remove  the 
words  "the  Coastwise  Load  Line,  Act,  as 
amended"  and  add,  in  their  place,  the 
words  "46  U.S.C.  5101-5116". 

142.03-35    [Amended] 

35.  In  §42.03-35(b),  remove  the 
words  "the  load  line  acts"  wherever 
they  appear  in  the  paragraph  and  add, 
in  their  place,  the  words  "46  U.S.C. 
5101-5116". 

{42.05-60   [Amended] 

36.  In  §42.05-60,  remove  the  words 
"section  3  of  the  load  line  acts"  and 
add,  in  their  place,  the  words  "46  U.S.C. 
5107". 

S  42.07-10    [Amended] 

37.  In  §42.07-10(a)(l),  remove  the 
words  "the  load  line  acts"  and  add,  in 
their  place,  the  words  "46  U.S.C.  5101- 
5116". 

142.07-15    [Amended] 

38.  In  §42.07-15(a),  remove  the 
words  "the  load  line  acts"  and  add,  in 
their  place,  the  words  "46  U.S.C.  5101- 
5116". 


§42.07-35    [Amended] 

39.  In  §42.07-35(a).  remove  the 
words  "sections  3  of  the  load  line  acts" 
and  add,  in  their  place,  the  words  "46 
U.S.C.  5107". 

{42^7-40   [Amended] 

40.  In  §  42.07-40{a),  remove  the 
words  "sections  3  of  the  load  line  acts" 
and  add,  in  their  place,  the  words  "46 
U.S.C.  5107". 

§42.07-45    [Amended] 

41.  In  §42.07-45(h),  remove  the 
words  "the  Coastwise  Load  Line  Act" 
and  add,  in  their  place,  the  words  "46 
U.S.C.  5101-5116". 

§42.07-50    [Amended] 

42.  hi  §42.07-60,  in  paragraph  (c), 
remove  the  words  "section  7  of  the  load 
line  acts"  and  add,  in  their  place,  the 
words  "46  U.S.C.  5113";  and  in 
paragraph  (f),  remove  the  words 
"sections  5  of  the  load  line  acts"  and 
add,  in  their  place,  the  words  "46  U.S.C. 
5109". 

§42.00-20    [Amended] 

43.  In  §42.09-20(a)(l),  remove  the 
words  "section  8  of  the  International 
Load  Line  Act  of  1973,  as  amended  (46 
U.S.C.  86f)"  and  add,  in  their  place,  the 
words  "46  U.S.C.  5102". 

PART  44— SPECIAL  SERVICE  UMTTED 
DOMESTIC  VOYAGES 

44.  The  authority  citation  for  part  44 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  5101-5116;  49  CFR 
1.46. 

§44.01-1    [Amended] 

45.  In  §44.01-l(a),  remove  the  words 
"the  Coastwise  Load  Line  Act,  1935.  as 
amended  (46  U.S.C.  88-88i)"  and  add. 
in  their  place,  the  words  "regulations  in 
this  part". 

§44.320    [Amended] 

46.  In  §  44.320(b),  remove  the  words 
"45  Eisenhower  Drive,  Paramus,  New 
Jersey  07652-0910"  and  add,  in  their 
place,  the  words  "Two  World  Trade 
Center,  106th  Floor,  New  York,  NY 
10048". 

PART  45— GREAT  LAKES  LOAD  LINES 

47.  The  authority  citation  for  part  45 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  5115;  49  CFR  1.46. 

§45.1    [Amended] 

48.  In  §  45.1,  remove  the  words  "to 
meet  the  requirements  of  the  Coastwise 
Load  Line  Act,  1935  (46  U.S.C.  88-88g) 
insofar  as  it  applies  to"  and  add,  in  their 
place,  the  words  "for  service  on". 


PART  46— SUBDIVISION  LOAD  LINES 
FOR  PASSENGER  VESSELS 

49.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306;  46  U.S.C  SlOl- 
5116;  E.0. 12234,  3  CFR,  1980  Comp.,  p.  277; 
49  CFR  1.46. 

§45.01-15   [Amended] 

50.  In  §46.01-15(c).  remove  the 
words  "the  Coastwise  Load  Line  Act. 
1935,  as  amended"  and  add.  in  their 
place,  the  words  "46  U.S.C.  5101- 
5116". 

PART  5»-PIPING  SYSTEMS  AND 
APPURTENANCES 

51.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Audiority:  33  U.S.C  1321()),  1509;  43 
U.S.C  1333;  46  U.S.C  3306,  3703;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  E.0.12777,  56  FR  54757,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

§56.07-10   [Amended] 

52.  In  §  56.07-10,  in  paragraph  (c), 
remove  the  word  "fro"  and  add,  in  its 
place,  the  word  "for";  and  in  paragraph 
(e)(2),  remove  the  word  "footnotes"  and 
add,  in  its  place,  the  word  "footnote". 

Table^.60-2(a)    [Amended] 

53.  In  Table  56.60-2(a),  in  footnotes 
(7)  and  (9),  remove  the  word  "amonia" 
and  add,  in  its  place,  the  word 
"anmionia*. 

PART  67— DOCUMENTATION  OF 
VESSELS 

54.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  664;  31  U.S.C.  9701; 
42  U.S.C.  9118;  46  U.S.C.  2103,  2107.  2110; 
46  U.S.C.  app.  841a,  876;  49  CFR  1.45, 1.46. 

§67.3    [Amended] 

55.  fa  §  67.3.  in  the  NOTE, 
immediately  following  the  definition  for 
Endorsement,  remove  the  word 
"(constitute"  and  add.  in  its  place,  the 
word  "constitute";  and  remove  the 
words  "1301  Constitution  Avenue.  NW.. 
Washington,  DC  20229  (Attn:  Carrier 
Rulings  Branch)"  and  add.  in  their 
place,  the  words  "1300  Pennsylvania 
Avenue,  NW,  Ronald  Reagan  Building. 
Washington  DC  20229  (Entry 
Procedures  and  Carriers  Branch)". 

§67.173    [Antended] 

56.  fa  §67.173,  remove  the  words 
"any  port  of  documentation"  and  add. 
in  their  place,  the  words  "the  National 
Vessel  Dociunentation  Center';  and  in 
the  NOTE,  remove  the  words  "last  port 
of  record  of  the  vessel"  and  add.  fa  their 
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place,  the  words  "National  Vessel 
Documentation  Center". 

§67^19    [Amended] 

57.  In  §  67.219(a),  remove  the  number 
"271-2400"  and  add,  in  its  place,  the 
number  "271-2405". 

§67.519    [Amended] 

58.  In  §  67.519,  remove  the  word 
"wavier"  and  add,  in  its  place,  the  word 
"waiver". 

§S«7.63, 87.89, 67.101,  67.111, 67.113, 
67.117, 67.119, 67.133, 67.151, 67.163, 
67.173, 67.175  and  67.500    [Amended] 

59.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  67.  remove 
the  word  "Manager"  and  add.  in  its 
place,  the  word  "Director"  in  the 
following  places: 

(a)  Section  67.63(b)(1); 

(b)  Section  67.89(a); 

(c)  Section  67.101(a); 

(d)  Section  67.111(a)  introductory  text 
and  (b); 

(e)  Section  67.113(e); 

(f)  Section  67.117(a)  introductory  text 
and  (c); 

(g)  Section  67.119(d); 

(h)  Section  67.133(a)  introductory 
text,  (a)(1).  (b),  and  the  NOTE; 

(i)  SecUon  67.151(a)  and  (b); 

(j)  Section  67.163Cb); 

(k)  Section  67.173; 

(1)  Section  67.175(b)  introductory  text; 
and 

(m)  Section  67.500(d). 

PART  78— OPERATIONS 

60.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C 
2103,  3306,  6101;  49  U.S.C  5103.  5106;  E.O. 
12234, 45  FR  58801.  3  CFR,  1980  Comp.. 
p.  277;  E.O.  12777,  56  FR  54757;  3  CFR.  1991 
Comp..  p.  351;  49  CFR  1.46. 

§7&01-2    [Amended] 

61.  In  §  78.01-2(b).  under  the  entry  for 
American  Society  for  Testing  and 
Materials  (ASTM).  remove  the  number 
"19248-2959"  and  add.  in  its  place,  the 
number  "19428-2959". 

PART  97— OPERATIONS 

62.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.Q 
2103,  3306,  6101;  49  U.S.C.  5103,  5106;  E.O. 
12234,  45  FR  58801.  3  CFR,  1980  Comp.. 
p.  277;  E.0. 12777,  56  FR  54757;  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46. 

§97.01-2    [Amended] 

63.  In  §  97.01-2(b).  under  the  entry  for 
American  Society  for  Testing  and 
Materials  (ASTM).  remove  the  number 
"19248-2959"  and  add.  in  its  place,  the 


number  "19428-2959";  and  remove  the 
number  and  add.  in  its  place,  the 
niunber  "1996-97.36-1". 

§97.07-1    [Amended] 

64.  In  §  97.07-1,  remove  the  words 
"part  4"  and  add.  in  their  place,  the 
words  "subpart  4.05". 

PART  109— OPERATIONS 

65.  The  authority  citation  for  part  109 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
6101, 10104;  49  CFR  1.46. 

§109.105    [Amended] 

66.  hi  §  109.105(b).  under  the  entry  fat 
American  Society  for  Testing  and 
Materials  (ASTM).  remove  the  number 
"19248-2959"  and  add.  in  its  place,  the 
nimiber  "19428-2959";  and  remove  the 
number  and  add.  in  its  place,  the 
nimiber  "1996-109.563". 

PART  11&-CONSTRUCTION  AND 
ARRANGEMENT 

67.  The  authority  citation  for  part  116 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp., 
p.  277;  49  CFR  1.46. 

§116.415    [Amended] 

68.  hi  §  116.415(c).  in  Table 
116.415(c)-OECKS.  in  footnote  1. 
remove  ".025  kPa"  and  add,  in  its  place. 
"2.5kg/m2". 

§116.438    [Amended] 

69.  hi  §  116.438.  in  paragraph  (n)(l). 
remove  the  number  "(m){3)"  and  add.  in 
its  place,  the  number  "{n)(3)";  and  in 
paragraph  (n)(3).  remove  the  letter  "(h)" 
and  add.  in  its  place,  the  letter  "(i)". 

§116.500   [AmwKtod] 

70.  hi  §  116.500(d),  remove  the 
number  "(m)(2)"  and  add.  in  its  place, 
the  number  "(n)(2)". 

§116.520    [Amended] 

71.  hi  §  116.520(b)(1),  remove  the 
number  "(m)(2)"  and  add,  in  its  place, 
the  number  "(n)(2)". 

PART  120-ELECTRICAL 
INSTALLATION 

72.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234. 45  FR  58801,  3  CFR,  1980  Comp., 
p.  277;  49  CFR  1.46. 

73.  In  §  120.312,  revise  the  section 
heading  to  read  as  follows: 


§120.312    Pomr  tourc—  on  veteels  of 
more  than  19.8  meters  (65  feet)  in  length 
canrying  more  than  600  passengers  or  wmi 
overnight  accommodations  for  more  than 
49  passengers. 


PART  13»T-UFESAVING  EQUiPMENT 

74.  The  authority  citation  for  part  133 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  49  CFR  1.46. 

75.  In  §  133.60,  revise  the  heading  for 
paragraph  (a)  to  read  as  follows: 

§133.60   Communications. 

(a)  Emergency  Position  indicating 
radiobeacons  (EPIRB). 


PART  153— SHIPS  CARRYING  BULK 
LIQUID,  UQUEHED  GAS,  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

76.  The  authority  citation  for  j>art  153 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1.46. 
Section  153.40  issued  under  49  U.S.C.  5103. 
Sections  153.470  through  153.491, 153.1100 
through  153.1132,  and  153.1600  through 
153.1608  also  issued  under  33  U.S.C 
1903(b). 

§153.2    [Amended] 

77.  hi  §  153.2,  in  paragraph  (2)  of  the 
definition  of  Cargo  Tanks,  remove  the 
number  "§  153.5"  and  add,  in  its  place 
the  words  "Part  153.  Table  1.— 
SUMMARY  OF  MINIMUM 
REQUIREMENTS". 

PART  160— UFESAVING  EQUIPMENT 

78.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703,  and 
4302;  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  49  CFR  1.46. 

§16a035-3    [Amended] 

79.  hi  §  160.035-3(1)(4),  remove  the 
word  "Polyuthane"  and  add,  in  its 
place,  the  word  "Polyurethane". 

80.  hi  §  160.049-2.  revise  paragraph 
(b)  to  read  as  follows: 

§16a049-2    Types  and  sizes. 

•        *        *        •        • 

(b)  Sizes.  Buoyant  cushions  shall  have 
not  less  than  225  square  inches  of  top 
surface  area,  shall  contain  not  less  than 
630  cubic  inches  of  buoyant  material, 
shall  not  be  less  than  2  inches  thick,  and 
shall  have  width  no  less  than  12  inches 
and  length  no  less  than  15  inches, 
respectively. 

§160.064-4    [Amended] 

81.  hi  §  160.064-4.  in  paragraph  (a)(1). 
remove  the  words  "Approved  for  use  on 
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recreational  boats  only  as  a  throwable 
device"  and  add,  in  their  place,  the 
words  "Approved  for  use  on  all 
recreational  boats  and  on  uninspected 
commercial  vessels  less  than  40  feet  in 
length  not  carrying  passengers  for  hire 
by  persons  weighing  (more  than  90  lb., 
50  to  90  lb.,  30  to  50  lb.,  or  less  than 
30  lb.";  and  in  paragraph  (a)(2),  remove 
the  words  "Approved  for  use  on  all 
recreational  boats  less  than  16  feet  in 
length  and  all  canoes  and  kayaks,  and 
only  as  a  thowable  device  on  all  other 
recreational  boats"  and  add,  in  their 
place,  the  words  "Approved  for  use  on 
recreational  boats  only  as  a  throwable 
device". 

§160.151-21    [Amended] 

82.  In  §  160.151-21(s),  remove  the 
words  "After  July  1, 1998,". 

§160.151-29    [Amended] 

83.  In  §  160.151-29  introductory  text, 
remove  the  words  "on  or  before  July  1, 
1998,". 

§160.151-31    [Amended] 

84.  In  §  160.151-31.  in  paragraph  (g) 
introductory  text,  remove  the  words 
"On  or  before  May  11, 1998,"  and 
capitalize  the  word  "the"  immediately 
following:  and  remove  paragraph  (h). 

§160.151-57    [Amended] 

85.  In§160.151-57(m)(3) 
introductory  text,  remove  the  words 
"On  or  before  November  10, 1997,"  and 
capitalize  the  word  "affix"  immediately 
following. 

§§160.151-15, 160.151-17  and  160.151-57 
[Amended] 

86.  In  addition  to  the  amendments  set 
forth  above,  in  46  CFR  part  160,  remove 
the  words  "On  or  before  July  1, 1998," 
and  capitalize  the  word  immediately 
following  each  deleted  phrase  in  the 
following  places: 

(a)  Section  160.151-15(j); 

(b)  SecUon  160. 15 1-1 7(a)(2) 
introductory  text  and  (c);  and 

(c)  Section  160.151-57(m)(2). 

PART  164-MATERIALS 

87.  The  authority  citation  for  part  164 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703,  4302;  E.O. 
12234,  43  FR  58801.  3  CFR.  1980  Ck)mp.,  p. 
277;  49  CFR  1.46. 

§164.012-12    [Amended] 

88.  In  §  164.012-12,  remove  the  words 
"Underwriters'  Laboratories,  Inc.  207 
East  Ohio  Street  Chicago,  IL  60611"  and 
add,  in  their  place,  the  words 
"Underwriters  Laboratories,  Inc.,  333 
Ffingston  Road,  Northbrook,  IL  60062- 
2096.". 


PART  170-STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 

89.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  3  U.S.C.  1333;  46  U.S.C.  2103, 
3306.  3703;  E.O.  12234.  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.46. 

§170.175    [Amended] 

90.  In  §  170.175(c),  remove  the  word 
"A7BS"  and  add,  in  its  place,  the  word 
"ABS". 

PART  172— SPECIAL  RULES 
PERTAINING  TO  BULK  CARGOES 

91.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703,  5115;  E.O. 
12234,  45  FR  58801.  3  CFR.  1980  Comp.,  p. 
277:  49  CFR  1.46. 

§172-020    [Amended] 

92.  In  §  172-020(a),  remove  the  word 
"for"  immediately  preceding  the  words 
"the  sources  indicated"  and  add,  in  its 
place,  the  word  "from". 

PART  199— LIFESAVING  SYSTEMS 
FOR  CERTAIN  INSPECTED  VESSELS 

93.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703;  46  CFR 
1.46. 

§199.110    [Amended] 

94.  In  §  199.110(f)(4),  remove  the 
word  "man"  and  add,  in  its  place,  the 
word  "may". 

Dated:  Septeml)er  22. 1998. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
IFR  Doc.  98-25930  Filed  9-29-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Chapter  X,  Part  1249 

Bureau  of  Transportation  Statistics 

49  CFR  Chapter  XI,  Part  1420 
RIN  2139-AA06 

Reports  of  Motor  Carriers; 
Redesignation  of  Regulations 
Pursuant  to  the  ICC  Termination  Act  of 
1995 

AGENCIES:  Biu^au  of  Transportation 
Statistics  (BTS)  and  Surface 
Transportation  Board  (STB),  DOT. 
ACTION:  Final  rule;  redesignation. 


SUMMARY:  This  dociunent  establishes  a 
new  chapter  in  the  Code  of  Federal 
Regulations  (CFR)  for  the  BTS  and 
transfers  and  redesignates  regulations 
concerning  reports  of  motor  carriers, 
currently  found  in  the  STB's  CFR 
chapter,  to  the  BTS's  new  CFR  chapter. 
The  ICC  Termination  Act  of  1995 
(ICCTA),  which  was  enacted  on 
December  29, 1995.  and  took  effect  on 
January  1, 1996,  abolished  the  Interstate 
Commerce  Commission  (ICC)  and 
transferred  certain  of  the  ICC's  functions 
and  proceedings  to  either  the  STB  or  the 
Secretary  of  Transportation.  As 
pertinent  here,  responsibility  for  the 
collection  and  dissemination  of  motor 
carrier  financial  information  was 
transferred  to  the  Secretary  of 
Transportation,  who  has  delegated  that 
responsibility  to  the  BTS.  This  action 
reflects  that  change. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
BTS:  David  Mednick,  K-2,  400  Seventh 
Street,  SW.,  Washington,  DC  20590; 
(202)  366-8871.  For  STB:  Beryl  Gordon, 
Deputy  Director,  Office  of  Proceedings, 
1925  K  St.,  NW.,  Washington.  DC  20423; 
(202)  565-1600  (TDD  for  the  hearing 
impaired:  (202)  565-1695). 
SUPPLEMENTARY  INFORMATION:  This 
document  transfers  the  regulations  for 
motor  carrier  finance  reports,  currently 
found  in  49  CFR  part  1249,  and 
redesignates  them  as  49  CFR  part  1420. 
The  regulations  at  part  1249  were  issued 
by  the  ICC.  The  ICCTA,  Pub.  L.  104-88, 
109  Stat.  803  (1995)  abolished  the  ICC 
and  transferred  certain  functions  and 
proceedings  either  to  the  STB  or  the 
Secretary  of  Transportation.  As 
pertinent  here,  the  motor  carrier 
financial  and  operating  data  collection 
provisions  of  49  U.S.C.  14123  were 
transferred  to  the  Secretary  of 
Transportation,  and  the  Secretary  has 
delegated  the  responsibility  for  these 
provisions  to  the  BTS. 

The  regulations  for  motor  carrier 
finance  reporting,  however,  are  still 
located  in  49  CFR  Chapter  X,  which 
have  since  been  assigned  for  the  use  of 
the  STB.'  In  order  for  BTS  to  modify 
these  regulations,  and  for  administrative 
clarity,  these  regulations  are  being 
transferred  to  49  CFR  Chapter  XI,  part 
1420.  This  transfer  and  redesignation 


'  Other  ICC  regulations  that  were  formerly  located 
at  49  CFR  chapter  X,  and  that  were  transferred  to 
the  Secretary  of  Transportation  by  the  ICCTA.  were 
delegated  to  the  Federal  Highway  Administration 
and  have  already  been  redesignated  to  another 
chapter.  See  Motor  Carrier  Transportation: 
Redesignation  of  Regulations  from  the  Surface 
Transportation  Board  Pursuant  to  the  ICC 
Termination  Act  of  1995,  61  FR  54706  (October  21. 
1996). 
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will  not  resalt  in  any  substantive 
changes  to  the  regulations.  It  will  have 
no  effect  on  the  proposed  establishment 
of  a  negotiated  rulemaking  advisory 
committee,  Negotiated  Rulemaking 
Committee  to  Revise  the  Motor  Carrier 
Financial  and  Operating  Data  Collection 
Program.  61  FR  64849  (Dec.  9, 1996). 

This  action  makes  no  substantive 
changes  to  the  motor  carrier  financial 
and  operating  data  collection 
regulations.  It  simply  provides  notice  to 
the  public  that  certain  regulations 
currently  found  in  49  CFR  chapter  X  are 
being  moved  to  49  CFR  chapter  XI. 
Therefore,  BTS  believes  that  prior  notice 
and  opportimity  to  comment  are 
imnecessary  and  that  good  cause  exists 
to  dispense  with  the  30-day  delay  in 
effective  date  requirement  so  that  BTS 
may  administer  these  regulations 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  action  is  exempt  from  the  Office 
of  Management  and  Budget  review 
imder  Executive  Order  12866  since  it  is 
a  technical  correction  that  does  not 
materially  affect  the  substance  of  the 
imderlying  rule.  This  action  simply 
transfers  the  regulations  now  located  at 
49  CFR  part  1249  from  Chapter  X  to 
Chapter  XI  and  redesignates  them  as  49 
CFR  part  1420. 


Regulatoiy  Flexihaity  Act 

The  BTS  certifies  .that  this  action  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  As  noted  above,  this  action 
simply  redesignates  the  regulations  for 
motor  carrier  finance  reports,  and  it 
makes  no  substantive  changes. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federahsm  assessment. 

Papenvm-k  Reduction  Act 

This  action  does  not  estabUsh  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFR  Part  1249 

Motor  carriers.  Reporting  and 
recordkeeping  requirements. 


49  CFR  Part  1420 

Motor  carriers,  Reporting  and 
recordkeeping  requirements. 

Issued  on:  September  23, 1998. 

RobOTt  A.  Knisely, 

Deputy  Director,  Bureau  of  Transportation 
Statistics. 

Linda  ).  Moigan, 

ChauTTKiii,  Surface  Transportation  Board. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  49  U.S.C.  Ill, 
721(a),  and  14123,  the  BTS  estabhshes 
a  new  chapter  XI  in  title  49  of  the  CFR, 
and  the  BTS  and  the  STB  hereby  amend 
chapters  X  and  XI  of  49  CFR  as  set  forth 
below: 

1.  Title  49  is  amended  by  estabUshing 
chapter  XI  (consisting  of  subchapters  A 
and  B)  to  read  as  follows: 

CHAPTER  »— BUREAU  OF 
TRANSPORTATION  STATISTICS. 
DEPARTMENT  OF  TRANSPORTATION 

SUBCHAPTER  A— (RESERVED] 

SUBCHAPTER  B— REPORTS 

PART  1420— REPORTS  OF  MOTOR 
CARRIERS 

Ctiaptar  X.  Part  142»-(Re(tesignatMl  as 
Ctiaptw  XI,  Part  1420] 

2.  Part  1249  in  49  CFR  Chapter  X  is 
redesignated  as  Part  1420  and 
transferred  to  49  CFR  Chapter  XI. 

[FR  Doc.  9»-26065  Filed  9-29-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  mtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart457 
RIN0S63-AB69 

Common  Crop  Insurance  Regulations; 
Basic  Provisions 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Common  Crop  Insurance  Policy; 
Basic  Provisions,  to  clarify  certain 
provisions,  add  definitions  and 
provisions  to  allow  enterprise  and 
whole  farm  units,  allow  the  use  of  a 
written  agreement  to  insure  acreage  that 
has  not  been  planted  and  harvested  in 
one  of  the  three  previous  crop  years, 
and  amend  the  prevented  planting 
provision  that  requires  that  at  least  one 
contiguous  block  of  prevented  planting 
acreage  must  constitute  at  least  20  acres 
or  20  percent  of  the  insurable  crop 
acreage  in  the  unit  before  a  prevented 
planting  payment  may  be  made.  The 
intended  effect  of  this  action  is  to  create 
a  policy  that  best  meets  the  needs  of  the 
insured. 

DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  October  13, 1998, 
and  will  be  considered  when  the  rule  is 
to  be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO  64131.  A  copy  of  each 
response  will  be  available  for  public 
inspection  and  copying  fix)m  7:00  a.m. 
to  4:30  p.m..  CDT,  Monday  through 
Friday,  except  holidays,  at  the  above 
address.  | 

FOR  FURTHER  INFORMATJON  CONTACT:  For 
further  information  and  a  copy  of  the 
Cost-Benefit  Analysis  to  the  Common 


Crop  Insurance  Regulations;  Basic 
Provisions,  contact  Louise  Narber, 
Insurance  Management  Specialist, 
Research  and  Development,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  at  the  Kansas 
Qty,  MO,  address  listed  above, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATKM: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
significant  and,  therefore,  it  has  been 
reviewed  by  OMB. 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  Kansas  City  address  listed 
above.  In  summary,  the  analysis  finds 
that  of  the  provisions  in  the  proposed 
rule,  that  elimination  of  the  contiguous 
acreage  requirement  for  the  purpose  of 
determining  eligible  acreage  prevented 
planting  acres  will  have  the  most 
impact.  Removal  of  this  requirement  is 
expected  to  have  the  greatest  impact  in 
certain  regions  of  the  Northern  Plains, 
but  the  effect  on  overall  crop  insiuance 
pa)mients  is  expected  to  be  small.  It  is 
estimated  that  additional  indemnities 
resulting  from  this  change  will  average 
$500,000.00  per  year.  Higher  premium 
rates  should  cover  the  additional 
indemnities.  Additional  costs  to  the 
Government  will  be  about  $250,000.00 
for  premium  subsidies,  $110,000.00  in 
administrative  subsidies,  and 
$38,000.00  in  imderwriting  losses. 
Other  provisions  of  the  rule  serve  to 
clarify  provisions  or  allow  changes  that 
may  cause  slight  changes  in  expected 
indemnities  and  premiimis.  Other  than 
removal  of  the  contiguous  land 
requirement  indicated  above,  little 
impact  is  foreseen. 

Paperwork  Reduction  Act  of  1995 

The  provisions  contained  in  this  rule 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  (OMB). 

This  rule  proposes  to  amend  the 
information  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  number  0563-0053 
through  October  31,  2000.  This  rule 
provides  a  prevented  planting  payment 
if  at  least  20  acres  or  20  percent  of  the 
acreage  in  the  unit  is  prevented  fit)m 
being  timely  planted,  regardless  of 
wheQier  or  not  the  acreage  is 


contiguous,  if  all  other  criteria  are  met. 
Information  will  need  to  be  collected 
with  respect  to  the  number  of  acres 
prevented  from  being  planted  in  order 
to  calculate  a  preventeid  planting 
payment.  All  of  the  forms  cleared  under 
OMB  control  niunber  0563-0053 
represent  the  minimum  information 
necessary  to  determine  eligibility  and 
losses  qualifying  for  a  payment  due  to 
prevented  planting  or  loss  of 
production. 

Due  to  the  necessity  of  implementing 
the  rule  beginning  with  the  1999  crop 
year,  the  Agency  has  requested 
emergency  clearance  of  the  information 
collections  associated  with  this  rule 
from  OMB  by  September  11, 1998.  A 
Federal  Register  notice  soliciting  public 
comment  in  conjunction  with  a  regular 
iaformation  collection  approval  package 
was  published  in  the  Federal  Register 
on  September  25, 1998. 

Unfunded  Mandates  Reform  Act  of 
1905 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
n  of  UMRA)  for  State,  local,  and  tribal 
governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
New  provisions  included  in  this  rule  . 
vtrill  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  The 
amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
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from  the  amount  of  work  currently 
required.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  nde  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  proposes  to  amend  the  Common 
Crop  Insurance  Policy;  Basic  Provisions 
(Basic  Provisions)  (7  CFR  part  457) 
effective  for  the  1999  ^d  succeeding 
crop  years  for  all  crops  with  contract 
change  dates  after  the  effective  date  of 
the  fi^al  rule,  and  for  the  2000  or  2001 
and  succeeding  crop  years  for  all  crops 
with  contract  change  dates  prior  to  the 
effective  date  of  the  final  rule.  The 
principal  changes  to  the  Basic 
Provisions  are  as  follows: 

1.  Section  1 — ^Add  definitions  for 
"enterprise  unit"  and  "whole  farm 
unit."  This  imit  arrangement  is  not 
currently  available.  The  provisions  are 
being  amended  to  provide  for  them 
whenever  the  Special  Provisions  allow 
the  use  of  such  unit  structure. 

In  the  definition  of  "prevented 
planting."  clarify  that  once  the  producer 
has  been  prevented  fi-om  planting  the 
insured  crop  by  the  final  planting  date, 
the  producer  is  eligible  for  prevented 


planting  coverage.  The  producer  is  not 
required  to  plant  during  the  late 
planting  period  to  be  eUgible  for 
prevented  planting  coverage.  Also 
specify  that  the  insured  must  have  been 
prevented  from  planting  the  insured 
crop  due  to  an  insured  cause  of  loss  that 
is  general  in  the  area  and  that  prevents 
other  producers  from  planting  acreage 
with  similar  characteristics.  Current 
provisions  require  that  most  (more  than 
50  percent)  producers  be  prevented 
from  planting  on  acreage  with  similar 
characteristics.  This  change  allows 
prevented  planting  to  be  made  on  an  . 
individual  case  basis  once  it  is  verified 
that  an  insured  peril  prevented  planting. 

2.  Section  2(e) — Clarify  that  if  any 
amount  due,  including  premium,  is  not 
paid  by  the  termination  date,  the 
insurance  provider  will  take  such  action 
as  authorized  under  7  CFR  part  400. 
subpart  U.  including  determining  the 
producer  to  be  ineligible  for  crop 
insurance  under  the  Act. 

3.  Section  3(c)(4) — Add  provisions 
requiring  that  if  enterprise  or  whole 
farm  imits  are  selected,  the  insured 
must  report  the  acreage  and  production 
for  each  basic  unit  that  comprises  the 
enterprise  or  whole  farm  imit  for  the 
previous  crop  year.  If  the  producer  fails 
to  provide  the  required  information,  the 
enterprise  or  whole  farm  units  will  be 
divided  into  their  respective  basic  units 
and  all  premiums  and  indemnities  will 
be  based  on  the  basic  units. 

4.  Sections  6(a)  (1)  and  (2)— Clarify 
that  only  if  the  producer  insures 
multiple  crops  with  the  same  insurance 
company  can  the  producer  submit  an 
acreage  report  on  or  before  the  latest 
applicable  acreage  reporting  date  for  all 
crops  with  an  acreage  reporting  date 
within  the  specific  time  frame. 

5.  Section  6(e) — Clarify  that  any 
determination  under  the  subsection  will 
be  subject  to  the  provisions  contained  in 
section  6(g). 

6.  Section  9(a)(l)(i)(D}— Clarify  that 
acreage  not  planted  and  harvested 
within  one  of  the  three  previous  crop 
years  will  be  insurable  if  the  reason  the 
acreage  was  not  planted  was  because  a 
perennial  tree,  vine,  or  bush  crop  was 
grown  on  the  acreage.  The  current 
regulations  do  not  limit  the  perennial 
crop  to  a  tree,  vine,  or  bush  crop.  This 
clarification  will  prevent  acreage  that 
has  been  in  perennial  grasses  from  being 
insurable  the  first  year  it  is  brought  back 
into  crop  production,  unless  the 
perennial  grasses  were  used  in  a  normal 
rotation  practice  as  allowed  by  section 
9(a){l)(i)(B). 

7.  Section  9(a)(l)(iii) — Allow  a  written 
agreement  to  provide  insurance 
coverage  for  acreage  that  has  not  been 


planted  and  harvested  within  one  of  the 
three  previous  crop  years. 

8.  Section  15 — Add  a  new  subsection 
that  requires  a  crop  to  be  destroyed  or 
the  acreage  put  to  another  use  before 
any  indemnity  can  be  paid.  This  change 
will  prevent  overpayments  that  may 
occur  when  actual  harvested  production 
is  higher  than  appraised  production. 

9.  Section  16 — Reformat  the  section  to 
move  the  provision  currently  contained 
in  section  16(b)(3)  to  a  new  section 
16(d). 

10.  Section  17(a) — ^Add  a  new 
paragraph  that  specifies  that  prevented 
planting  coverage  is  not  available  if  the 
producer  planted  the  insured  crop 
during  or  after  the  late  planting  period. 

11.  Section  17(d)— Clarify  that  if  a  late 
planting  period  is  applicable,  that 
period  will  also  be  considered  when 
determining  if  drought  or  failure  of  the 
irrigation  water  supply  is  an  insurable 
cause  of  loss  for  the  purposes  of 
prevented  planting. 

12.  Section  17(e)(l>— In  the  chart 
headings,  clarify  that  eligible  acres  are 
determined  based  on  the  4  most  recent 
crop  years  when  the  producer  has 
planted  any  crop  in  the  county  for 
which  prevented  planting  insurance 
was  available  or  received  a  prevented 
planting  gueirantee  within  those  4  years. 

13.  Section  17(f)(l)-^3etete  the 
provision  that  requires  at  least  one 
contiguous  block  of  acreage,  consisting 
of  at  least  20  acres  or  20  percent  of  the 
insurable  crop  acreage  in  the  unit,  to  be 
prevented  from  being  planted  in  order 
to  qualify  for  a  prevented  planting 
payment.  The  requirement  that  the 
prevented  planting  acreage  must  be 
contiguous  was  intended  to  reduce  the 
instances  in  which  |H«vented  planting 
payments  were  made  for  potholes  and 
other  small  portions  of  fields  that  are 
wet  in  most  years,  although  planting 
occasionally  may  be  possible.  FQC  has 
received  numerous  complaints  that  a 
large  niunber  of  acres  could  be 
prevented  fit>m  being  planted  within  a 

unit,  but  because  the  minimum  

contiguous  acreage  requirement  is  not 
met,  no  prevented  planting  payment  can 
be  made.  For  example,  if  a  producer  has 
a  100-acre  unit,  consisting  of  ten  10-acre 
fields  that  are  not  contiguous,  even  if  all 
100  acres  in  the  imit  were  prevented 
from  being  planted,  a  prevented 
planting  payment  could  not  be  made 
because  the  minimum  contiguous 
acreage  requirement  was  not  met. 
Removing  the  minimum  contiguous 
acreage  requirement,  while  still 
retaining  the  20  acres  or  20  percent  of 
the  insurable  acreage  requirement,  will 
achieve  the  intended  goal  of  not  paying 
prevented  planting  claims  when  only  a 
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small  number  of  acres  are  prevented 
from  being  planted. 

Clarify  mat  for  a  producer  to  claim 
that  acreage  that  was  prevented  from 
being  planted  would  have  been  planted 
to  a  different  crop  than  the  crop  that 
was  planted  in  the  field,  in  addition  to 
the  requirement  that  the  prevented 
planting  acreage  must  constitute  at  least 
20  acres  or  20  percent  of  the  insurable 
acreage  in  the  field,  the  producer  must 
have  produced  both  crops  in  the  same 
field  in  any  one  of  the  4  most  recent 
crop  yeare.  A  4  year  period  is  consistent 
with  the  period  used  to  determine 
eligible  prevented  planting  acreage. 

14.  Section  17(fll5)— Add  provisions 
to  specify  that  if  one  of  the  crops  being 
double-cropped  is  not  insurable,  other 
verifiable  records  of  it  being  planted 
may  be  used  since  records  of  iminsured 
crops  would  not  be  included  in  the 
insured's  actual  production  history 
(APH)  database. 

15.  Section  17(f)(ll)— Add  provisions 
to  specify  that  prevented  planting 
acreage  insured  under  an  irrigated 
practice  will  be  limited  to  the  number 
of  acres  allowed  for  that  crop  practice  in 
sections  17  (e)  and  (f). 

16.  Section  17(fKl2)— Allow 
prevented  planting  coverage  for  a  crop 
type  that  was  not  planted  in  at  least  one 
of  the  4  most  recent  years,  if  the 
producer  received  a  prevented  planting 
insurance  guarantee  for  that  type  in  at 
least  one  of  the  4  most  recent  years.  This 
change  will  enable  a  producer  who 
insured  and  received  a  prevented 
planting  insurance  guarantee  based  on  a 
specific  type,  although  the  producer  did 
not  plant  that  type  within  one  of  the  4 
most  recent  years  because  he  or  she  was 
prevented  &t>m  doing  so,  to  qualify  for 
prevented  planting  coverage  for  that 
type  for  a  subsequent  crop  year. 

_  17.  Section  17(g) — Adda  new  section 
17(g)  that  specifies  that  when  a 
producer  insures  acreage  of  a  crop 
under  a  limited  or  additional  coverage 
policy  and  separately  insures  acreage  of 
that  crop,  which  has  been  designated  as 
"high  risk"  under  a  catastrophic  risk 
protection  coverage  policy,  the 
maximum  acreage  eligible  for  a 
prevented  planting  payment  will  be 
limited  for  each  policy  as  specified  in 
sections  17  (e)  and  (f). 

18.  Section  17(h)^Add  a  new  section 
17(h)  to  allow  prevented  planting 
coverage  for  a  crop  that  a  producer  was 
prevented  from  planting,  when  that  crop 
does  npt  have  eligible  prevented 
planting  acres  established,  by  basing  the 
coverage  on  a  crop  that  has  eligible 
prevented  planting  acreage  established 
under  the  terms  of  the  policy.  The 
production  guarantee  or  amoimt  of 
insurance,  premium  and  prevented 


planting  payment  would  be  calculated 
using  the  qualifying  crop  data.  This 
provides  prevented  planting  coverage 
on  the  basis  of  insurance  history  [i.e., 
what  the  insured  has  demonstrated  in 
the  past)  rather  than  on  intent  to  plant 
a  specific  crop. 

19.  Section  24(e)  For  reinsured 
policies — Add  language  specifying  that 
amounts  the  insured  owes  to  the 
insurance  provider  may  be  collected 
through  achninistrative  offset  from 
payments  the  insured  receives  from 
United  States  government  agencies  in 
accordance  with  31  U.S.C.  chapter  37. 

20.  Section  34 — Add  a  new  section 
34(a)  that  allows  a  producer  to  elect  an 
enterprise  unit  or  a  whole  farm  unit  if 
provided  for  in  the  Special  Provisions 
and  the  producer  elects  such  unit 
structure  on  or  before  the  earliest  sales 
closing  date  for  the  insured  crops. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Common  crop 
instirance  policy. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  CFR 
part  457  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

§457.2    [Amended] 

2.  Amend  §  457.2(e)  to  remove  the 
words  "paragraph  21"  and  replace  with 
the  words  "paragraph  24". 

$457.8    [Amended] 

3.  Amend  §457.8  as  follows: 

a.  Amend  section  1  of  the  Basic 
Provisions  by  adding  definitions  for 
"enterprise  unit"  and  "whole  farm  unit" 
and  revising  the  definition  of 
"prevented  planting"  to  read  as  follows: 

1.  Definitions 

*  •         »         »         » 

Enterprise  unit.  All  insurable  acreage  of  the 
insured  crop  in  the  county  in  which  you 
have  a  share  on  the  date  coverage  begins  for 
the  crop  year.  An  enterprise  unit  must 
consist  of  at  least  two  basic  units  and  at  least 
50  insurable  acres. 

•  *         •         •         * 

Prevented  planting.  Failure  to  plant  the 
insured  crop  with  proper  equipment  by  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county 
or,  if  you  elect  to  plant  the  insured  crop 
during  the  late  planting  period,  failure  to 
plant  the  insured  crop  within  the  late 
planting  period.  You  must  have  been 
prevented  from  planting  the  insured  crop  due 


to  an  insiued  cause  of  loss  that  is  general  in 
the  surrounding  area  and  that  prevents  other 
producers  from  planting  acreage  with  similar 
characteristics. 

•  •         •         •         • 

Whole  farm  unit.  All  insurable  acreage  of 
the  insurable  crops  in  the  county  in  which 
you  have  a  share  on  the  date  coverage  begins 
for  each  crop  for  the  crop  year.  A  whole  farm 
unit  must  consist  of  at  least  two  crops  and 
at  least  50  insurable  acres. 

•  •         *         *         * 

b.  Revise  section  2(e)  of  the  Basic 
Provisions  to  read  as  follows:         = 

2.  Life  of  Policy,  Cancellation,  and 
Termination 

•  •         •         •         • 

(e)  If  any  amount  due,  including  premium, 
is  not  paid  on  or  before  the  termination  date 
for  the  crop  on  which  the  amount  is  due,  you 
may  be  determined  to  be  ineligible  to 
participate  in  any  crop  insurance  program 
authorized  under  the  Act  in  accordance  with 
7  CFR  part  400,  subpart  U. 

•  •         *         »         • 

c.  Amend  section  3  of  the  Basic 
Provisions  by  adding  a  new  paragraph 
(c)(4)  to  read  as  follows: 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(c)*  *  • 

(4)  If  you  elect  to  obtain  an  enterprise  or 
whole  farm  unit,  you  must  report  the  acreage 
'  and  production  for  each  basic  unit  that 
comprises  the  enterprise  or  whole  farm  unit 
for  the  previous  crop  year.  If  you  do  not 
provide  the  information  required  herein,  the 
enterprise  or  whole  fiarm  unit  will  be  divided 
into  its  respective  basic  imits  and  all 
premiums  and  indemnities  will  be  based  on 
the  basic  imit  structure. 

•  •         •         *         • 

d.  Revise  sections  6(a)(1)  and  (2)  and 
6(e)  of  the  Basic  Provisions  to  read  as 
follows: 
6.  Report  of  Acreage 

(a)*  *  • 

(1)  If  you  insure  multiple  crops  with  us 
that  have  final  planting  dates  on  or  after 
August  15  but  before  December  31,  you  must 
submit  an  acreage  report  for  all  such  crops 
on  or  before  the  latest  applicable  acreage 
reporting  date  for  such  crops;  and 

(2)  If  you  insure  multiple  crops  with  us 
that  have  final  planting  dates  on  or  after 
December  31  but  before  August  15,  you  must 
submit  an  acreage  report  for  all  such  crops 
on  or  before  the  latest  applicable  acreage 
reporting  date  for  such  crops. 
***** 

(e)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage  report 
or  upon  the  factual  circumstances  we 
determine  to  have  existed,  subject  to  the 
provisions  contained  in  section  6(g). 

•  *         *         •         • 

e.  Revise  sections  9(a)(l)(i)(D)  and 
9(a)(l)(iii]  of  the  Basic  Provisions  to  read  as 
follows: 
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9.  Insurable  Acreage 

(a)*  •  • 
(D*  '  * 

(0*  •  • 

(D)  Because  a  perennial  tree,  vine,  or  bush 
crop  was  grown  on  the  acreage; 

*  •         *         •         • 

(iii)  The  Crop  Provisions  or  a  written 
agreement  speciflcally  allow  insurance  for 
such  acreage; 

*  *        •        •        * 

f.  Amend  section  IS  of  the  Basic 
Provisions  to  add  a  new  paragraph  (d) 
to  read  as  follows: 

15.  Production  Included  in  Determining 
Indemnities 

*  •         •         •         • 

(d)  If  you  elect  to  put  the  acreage  to  another 
use  or  abandon  the  crop  and  obtain  an 
indemnity  for  a  unit  based  on  appraised 
production,  the  crop  on  the  acreage  must  be 
destroyed  or  you  must  put  the  acreage  to 
another  use  before  any  indemnity  will  be 
paid. 
«         •         *         •         • 

g.  Amend  section  16(b)(2)  of  the  Basic 
Provisions  to  add  the  Word  "and" 
immediately  following  the  semicolon. 

h.  Remove  section  16(b)(3)  of  the 
Basic  Provisions  and  redesignate  section 
16(b)(4)  as  secUon  16(b)(3). 

i.  Add  a  new  section  16(d)  of  the 
Basic  Provisions  to  read  as  follows: 

16.  Late  Planting 

***** 

(d)  Any  acreage  on  which  an  insured  cause 
of  loss  materially  prevents  completion  of 
planting,  as  specified  in  the  de&iition  of 
"planted  acreage"  (e.g.,  seed  is  broadcast  on 
the  soil  surface  but  cannot  be  incorporated) 
will  be  considered  as  acreage  planted  after 
the  Hnal  planting  date  and  the  production 
gueurantee  will  be  calculated  in  accordance 
with  section  16(b)(1). 

j.  Revise  section  17(a)  of  the  Basic 
Provisions  to  delete  the  word  "and"  at 
the  end  of  section  17(a)(l)(ii),  add  "; 
and"  at  the  end  of  section  17(a)(2),  and 
add  a  new  section  17(a)(3)  to  read  as 
follows: 

17.  Prevented  Plantinjg 

(a)*  •  • 

(3)  You  did  not  plant  the  insured  crop 
during  or  after  the  late  planting  period. 

***** 

k.  Revise  sections  17(d)  introductory 
text  of  the  Basic  Provisions  to  read  as 
follows: 

17.  Prevented  Planting 

*  *         •        «         * 

(d)  Drought  or  failure  of  the  irrigation 
water  supply  will  be  considered  to  be  an 
insurable  cause  of  loss  for  the  purposes  of 
prevented  planting  only  if  either,  on  the  final 
planting  date,  or  within  the  late  planting 
period  if  a  late  planting  period  is  applicable: 
***** 

1.  Revise  the  middle  column  heading 
in  the  table  in  section  17(e)(1)  of  the 
Basic  Provisions  to  read  as  follows: 


"Eligible  acres  if,  in  any  of  the  4  most 
recent  crop  years,  you  have  planted  any  crop 
in  the  county  for  which  prevented  planting 
insurance  was  available  or  have  received  a 
prevented  planting  insurance  guarantee" 

•  •         •         *         • 

m.  Revise  the  last  column  heading  in 
the  table  in  section  17(e)(1)  of  the  Basic 
Provisions  to  read  as  follows: 

"Eligible  acres  if,  in  any  of  the  4  most 
recent  crop  yeara,  you  have  not  planted  any 
crop  in  the  county  for  which  prevented 
planting  insurance  was  available  or  have  not 
received  a  prevented  planting  insiu-ance 
guarantee" 

•  •         •         •         • 

n.  Revise  sections  17(f)(1),  (f)(ll),  and 
(f)(12)  of  the  Basic  Provisions  to  read  as 
follows: 
17.  Prevented  Planting 

({).*. 

(I)  That  does  not  constitute  at  least  20 
acres  or  20  percent  of  the  insurable  crop 
acreage  in  the  unit,  whichever  is  less.  Any 
prevented  planting  acreage  within  a  field  that 
contains  planted  acreage  will  be  presumed  to 
have  been  planted  to  the  same  crop  that  is 
planted  in  the  field  unless  the  acreage  that 
was  prevented  from  being  planted  constitutes 
at  least  20  acres  or  20  percent  of  the  total 
insurable  acreage  in  the  field  and  you 
produced  both  crops  in  the  same  field  in  the 
same  crop  year  widiin  any  of  the  4  most 
recent  crop  yeara; 
***** 

(II)  Based  on  an  irrigated  practice 
production  guarantee  or  amount  of  insurance 
unless  adequate  irrigation  facilities  were  in 
place  to  carry  out  an  irrigated  practice  on  the 
acreage  prior  to  the  insured  cause  of  loss  that 
prevented  you  from  planting.  Acreage  with 
an  irrigated  practice  production  guarantee 
will  be  limited  to  the  number  of  acres 
allowed  for  that  practice  under  sections  17(e) 
and  (f):  or 

(12)  Based  on  a  crop  typie  that  you  did  not 
plant  or  did  not  receive  a  prevented  planting 
insurance  guarantee  in  at  least  one  of  the  four 
most  recent  years.  Types  for  which  separate 
price  elections,  amounts  of  insurance,  or 
production  guarantees  are  available  must  be 
included  in  your  APH  database  in  at  least 
one  of  the  most  recent  four  years,  or  crops 
that  do  not  require  yield  certification  (crops 
for  which  the  insurance  guarantee  is  not 
based  on  APH)  must  be  reported  on  your 
acreage  report  in  at  least  one  of  the  four  most 
recent  crop  years  except  as  allowed  in 
section  17(e)(l)(i)(B).  We  will  limit  prevented 
planting  payments  based  on  a  specific  crop 
type  to  the  number  of  acres  allowed  for  that 
crop  type  as  specified  in  sections  17(e)  and 

({)■ 

***** 

o.  Revise  section  17(f)(5)  of  the  Basic 
Provisions  to  add  the  following  text  to 
the  end  of  the  paragraph  between  the 
word  "acreage"  and  the  semicolon:  "(If 
one  of  the  crops  being  double-cropped 
is  not  insurable,  other  verifiable  records 
of  it  being  planted  may  be  used)" 


p.  Redesignate  section  17(g)  of  the 
Baisic  Provisions  as  17(i)  and  add  new 
sections  17(g)  and  (h)  to  read  as  follows: 

17.  Prevented  Planting 

•         •         •         *         • 

(g)  If  you  purchased  a  limited  or  additional 
coverage  ]x>Iicy  for  a  crop,  and  you  executed 
a  High  Risk  Land  Exclusion  Option  that 
separately  insures  acreage  which  has  been 
designated  as  "high  risk"  land  by  PCIC  under 
a  Catastrophic  Risk  Protection  Endorsement 
for  that  crop,  the  maximum  number  of  acres 
eligible  for  a  prevented  planting  payment 
will  be  limited  for  each  p>olicy  as  specified 
in  sections  17(e)  and  (f). 

(h)  If  you  are  prevented  from  planting  a 
crop  for  which  you  do  not  have  an  adequate 
base  of  eligible  prevented  planting  acreage,  as 
determined  in  accordance  with  section 
17(e)(1),  your  prevented  planting  production 
guarantee  or  amoimt  of  insurance,  premium, 
and  prevented  planting  payment  will  be 
based  on  the  most  recent  crops  planted  on 
the  acreage,  not  to  exceed  the  base  eligible 
prevented  planting  acreage  for  those  crops  as 
established  in  section  17(e)(1).  For  example: 
You  intended  to  plant  120  acres  of  soybeans 
and  you  have  never  planted  more  than  20 
acres  of  soybeans  in  the  previous  4  crop 
yeara: 

(1)  However,  the  previous  crop  year,  you 
planted  60  acres  of  com  and  60  acres  of 
processing  tomatoes.  Your  prevented 
planting  guarantee  premium,  and  prevented 
planting  payment  will  be  based  on  20  acres 
of  soybeans,  50  acres  of  corn  (60/120  x  120- 
20)  and  50  acres  of  processing  tomatoes  (60/ 
120  X  120-20),  even  though  you  may  not 
have  a  processing  contract  for  the  current 
crop  year. 

(2)  You  were  only  able  to  plant  30  acres  of 
soybeans.  The  previous  crop  year  you 
planted  90  acres  of  com  and  30  acres  of  oats. 
Your  prevented  planting  guarantee, 
premium,  and  prevented  planting  payment 
will  be  based  on  67.5  acres  of  com  (90/120 

X  120-30)  and  22.5  acres  of  oats  (30/120  x 
120-30). 

(3)  The  previous  crop  year  you  were 
prevented  from  planting  the  acreage  or  did 
not  attempt  to  plant  a  crop.  However,  just 
prior  to  the  crop  year  in  which  no  crop  was 
planted  on  the  acreage,  you  planted  120  acres 
of  grain  sorghiun,  your  prevented  planting 
guarantee,  premium,  and  preventeid  planting 
payment  will  be  based  on  20  acres  of 
soybeans  and  100  acres  of  grain  sorghum. 

(4)  The  previous  crop  year  you  planted  120 
acres  of  potatoes  and  the  rotation 
requirements  precluded  you  from  planting 
potatoes  this  year.  The  crop  year  preceding 
your  planting  of  potatoes,  you  planted  120 
acres  of  com.  Your  prevented  planting 
guarantee,  premium,  and  prevented  planting 
fkayment  will  be  based  on  20  acres  of 
soybeans  and  100  acres  of  com. 

q.  Amend  newly  designated  section 
17(i)(2)  of  the  Basic  Provisions  by 
changing  the  section  reference  therein 
from  "17(g)(1)"  to  "17(i)(l)." 

r.  Amend  newly  designated  section 
17(i)(3)  of  the  Basic  Provisions  by 
changing  the  section  reference  therein 
from  "17(g)(2)"  to  "17(i)(2)." 
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s.  Revise  section  24(e)  to  read  as 
follows: 

•  •     '  •        •        • 

For  reinsured  policies 

24.  Amounts  Due  Us 

•  •         »         ♦         • 

(e)  Amounts  owed  to  us  by  you  may  be 
collected  through  administrative  offset  from 
payments  you  receive  from  United  States 
govenunent  agencies  in  accordance  with  31 
U.S.Q  chapter  37. 

•  •         •         *         * 

t.  Amend  section  34  of  the  Basic 
Provisions  by  redesignating  sections 
34(a)  through  34(d)  as  sections  34(b) 
through  34(e)  respectively,  and  adding  a 
new  section  34(a)  to  read  as  follows: 

•  •        *        •        • 

34.  Unit  Division 

(a)  You  may  elect  an  enterprise  unit  or  a 
whole  £aim  unit  if  the  Sp&ial  Provisions 
allow  such  unit  structure,  subject  to  the 
following: 

(1)  You  must  make  such  election  on  or 
before  the  earliest  sales  closing  date  for  the 
insured  crops  and  report  such  unit  structure 
to  us  in  writing.  Your  unit  selection  will 
remain  in  effect  from  year  to  year  unless  you 
notiiy  us  in  writing  by  the  applicable  sales 
closing  date  for  the  crop  year  for  which  you 
wish  to  cancel  this  election; 

(2)  For  enterprise  units,  you  must  report 
the  acreage  for  each  basic  unit  that  comprises 
the  enterprise  unit  on  your  acreage  report; 

(3)  For  a  whole  farm  unit,  you  must  report 
the  acreage  for  each  basic  unit  for  each  crop 
produced  in  the  county  that  comprises  the 
whole  farm  unit  on  your  acreage  report; 

(4)  Although  you  may  insure  all  of  your 
crops  under  one  policy  as  a  whole  farm  imit, 
you  will  be  required  to  pay  separate 
applicable  administrative  fees  for  each  crop 
(Since  enterprise  units  are  by  separate  crop, 
you  will  have  to  pay  all  applicable 
administrative  fees  for  each  crop);  and 

J5)  These  units  may  not  be  further  divided 
except  as  specified  herein  or  in  section 
3(c)(4). 

•  *         •         •         • 

Signed  in  Washington,  D.C,  on  September 
25, 1998. 
johnZindiky, 

Acting  Manager;  Federal  Crop  Insurance 
Corporation. 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFR  Part  457 
RIN0663-ABe2 

Common  Crop  Insurance  Regulations; 
Cotton  and  ELS  Cotton  Crop  Insurance 
Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Crop  hisurance 
Corporation  (FQC)  proposes  to  amend 
the  Cotton  Crop  Insurance  Provisions 
and  the  Extra  Long  Staple  (ELS)  Cotton 
Crop  Insurance  Provisions  for  the  1999 
and  succeeding  crop  years  to:  Provide  a 
replant  payment  if  the  insured  crop  is 
damaged  by  excess  moisture,  hail,  or 
blovnng  sand  or  soil  and  is  replanted; 
revise  the  quality  adjustment  formula 
used  to  calculate  the  amoimt  of 
production  to  count  for  cotton  and  ELS 
cotton;  and  provide  a  prevented 
planting  coverage  level  of  50  percent  of 
the  insured's  production  guarantee  for 
timely  planted  acreage.  The  intended 
effect  of  this  action  is  to  create  a  poUcy 
that  best  meets  the  needs  of  the  insured. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  October  13, 1998, 
and  will  be  considered  when  the  rule  is 
to  be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  U.S.  IDepartment  of 
Agriculture,  9435  Holmes  Road,  Kansas 
City,  MO  64131.  A  copy  of  each 
response  will  be  available  for  public 
inspection  and  copying  from  7:00  a.m. 
to  4:30  p.m.,  CDT,  Monday  through 
Friday,  except  holidays,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  a  copy  of  the 
cost-benefit  analysis  to  the  Common 
Crop  Insiu^nce  Regulations;  Cotton  and 
ELS  Cotton  Crop  Insurance  Provisions, 
contact  Stephen  Hoy,  Insurance 
Management  Specialist,  Research  and 
Development,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  at  the  Kansas  City,  MO, 
address  hsted  above,  telephone  (816) 
926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  proposed 
rule  to  be  significant  and,  therefore,  has 
been  reviewed  by  OMB. 

Cost-Benefit  Analysis 

A  Cost-Benefit  Analysis  has  been 
completed  and  is  available  to  interested 
persons  at  the  Kansas  City  address  listed 
above.  In  siimmary,  the  analysis  finds 
that  the  proposed  rule  makes  major 
changes  to  die  Cotton  and  ELS  Cotton 
Crop  Insurance  Provisions  which  would 
benefit  producers  by  increasing  existing 
Multiple-Peril  Crop  Insurance  coverage. 
Specifically,  the  rule:  (1)  Provides  a 


replant  payment  for  cotton  and  ELS 
cotton  damaged  or  destroyed  by  excess 
moisture,  hail,  or  blowing  sand  or  soil: 
(2)  modifies  the  quality  adjustment 
procedure  used  when  matuire  white 
cotton  or  mature  ELS  cotton  has  been 
damaged  by  insured  causes;  and  (3) 
increases  the  prevented  planting 
coverage  payment  rate  to  50  percent  for 
cotton  and  ELS  cotton. 

These  proposed  changes  are  expected 
to  add  $36  to  $43  million  to  aggregate 
losses  and  premiums.  Producer 
premium  subsidies  and  administrative 
subsidies  are  proportions  of  the 
actuarially  based  premiums;  thus 
increases  in  premiums  lead  to  increaifj^ 
in  outlays  for  subsidies.  The  total        "^ 
increase  in  Government  outlays  due  to 
provisions  of  this  regulation,  including 
the  full  effect  of  prevented  planting 
coverage,  is  expected  to  be  $32  to  $38 
million.  About  $21  to  $25  million 
would  be  for  producer  premium 
subsidies,  $8  to  $10  million  for 
administrative  subsidies,  and  about  $3 
million  for  underwriting  costs. 


Paperwork  Reduction  Act  of  1995 

The  provisions  contained  in  this  rule 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  (OMB). 

This  rule  proposes  to  amend  the 
information  collection  requirements 
previously  approved  by  OMB  imder 
OMB  control  number  0563-0053 
through  October  31,  2000.  This  rule 
provides  a  replant  payment  if  the 
insiu«d  crop  is  damaged  by  excess 
moisture,  hail,  or  blowing  sand  or  soil 
and  is  replanted.  Information  will  need 
to  be  collected  with  respect  to  the 
number  of  acres  replanted  in  order  to 
calculate  a  replant  pajrment.  In  addition, 
the  proposed  rule  revises  the  provision 
used  to  determine  the  amoimt  of 
production  to  count  for  cotton  and  ELS 
cotton  that  is  eligible  for  quality 
adjustment,  and  proposes  a  prevented 
planting  coverage  of  50  percent  for 
cotton  and  ELS  cotton  for  1999  and 
subsequent  crop  years.  All  of  the  forms 
cleared  imder  OMB  control  number 
0563-0053  represent  the  minimtim 
information  necessary  to  determine 
eligibility  and  losses  quaUfying  for  a 
payment  due  to  cotton  and  ELS  cotton 
coverage. 

Due  to  the  necessity  of  implementing 
the  rule  beginning  with  the  1999  crop 
year,  the  Agency  has  requested 
emergency  clearance  of  the  information 
collections  associated  with  this  nde 
fit)m  OMB  by  September  8, 1998.  A 
Federal  Register  notice  soliciting  public 
comment  in  conjimction  with  a  regtdar 
information  collection  approval  package 
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was  published  in  the  Federal  Register 
on  September  25, 1998. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  of  1995  (UMRA).  Public  Law 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UNCIA.)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
New  provisions  included  in  this  rule 
will  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  All 
producers,  regardless  of  size,  are  eligible 
for  the  replant  payment  and  will  be 
required  to  repori  the  number  of  acres 
replanted  and  the  cause  of  loss.  The 
amoimt  of  work  required  of  the 
insurance  companies  dehvering  and 
servicing  these  policies  will  increase 
somewhat  from  the  amoimt  of  work 
currently  leqiiired.  However,  insurance 
providers  will  be  compensated  for  any 
increase  because  additional  premiiun 
will  be  charged  for  the  expanded 
coverage,  and  insurance  providers  are 
compensated  through  a  percentage  of 
the  net  book  premium.  Therefore,  this 
action  is  detennined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  E)omestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

Hiis  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 


consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  p€ut  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457)  by  revising  7  CFR  457.104  and  7 
CFR  457.105  effective  for  the  1999  and 
succeeding  crop  years.  The  principal 
changes  to  the  provisions  for  insuring 
cotton  and  ELS  cotton  are  as  follows: 

1.  Section  9 — Add  a  new  section  9  to 
provide  a  replant  payment  for  cotion 
and  ELS  cotton  damaged  by  excess 
moisture,  hail,  or  blowing  sand  or  soil 
to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  90  percent  of 
the  production  guarantee  for  the  acreage 
and  it  is  practical  to  replant  (sections 
that  succeed  the  new  replant  pajrment 
section  are  renumbered  to  accommodate 
this  change).  The  current  Cotton  Crop 
Provisions  and  ELS  Cotton  Crop 
Provisions  do  not  provide  a  replant 
payment  if  the  crop  is  damaged  to  the 
extent  that  replanting  is  necessary. 
Concerns  were  expressed  to  FQC  that 
the  absence  of  a  replant  ptayment  for 
cotton,  which  requires  the  producer  to 
replant  the  crop  without  compensation, 
is  inconsistent  with  other  major 
commodities.  Failure  to  replant  means 
that  insurance  does  not  attach. 

Replanting  coverage  will  be  limited  to 
crop  damage  caused  by  excess  moisture, 
hail,  or  blowing  sand  or  soil.  While 
these  are  not  the  only  natural  perils  that 


cause  cotton  to  be  replanted,  they  are 
perils  that  often  cause  replanting  in  the 
cotton  growing  areas.  Planting  during  or 
after  a  dry  period  (sometimes  termed 
"dusting-in")  may  result  in  the  need  to 
replant  if  the  cotton  seed  does  not 
germinate;  however,  this  practice  will 
not  be  covered  under  the  replant 
provision.  Limiting  replant  payments  to 
excess  moisture,  hail,  and  blowing  sand 
or  soil  will  have  a  lesser  impact  on 
premiiun  rate  increases  than  what  may 
result  if  additional  perils  that  occur 
with  greater  frequency,  such  as  dry 
weather,  were  included.  This  proposed 
rule  provides  meaningful  replanting 
coverage  for  cotton  producers  while 
maintaining  a  sound  insurance  program, 
particularly  in  areas  where  "dusting-in" 
is  a  common  practice. 

2.  Section  11 — Change  the  adjustment 
for  quality  when  mature  white  cotton  or 
mature  ELS  cotton  has  been  damaged  by 
insured  causes.  The  current  provisions 
specify  that  the  quality  adjustment 
factor  is  calculated  using  75  percent  of 
the  price  quotation  for  the  appUcable 
growth  area  for  cotton  of  the  color  and 
leaf  grade,  staple  length,  and  micronaire 
reading  (for  ELS  cotton  the  grade,  staple 
length,  and  micronaire  reading] 
contained  in  the  Special  Provisions  for 
this  purpose  (price  quotation  "B").  This 
rule  revises  the  quality  adjustment 
factor  by  using  100  percent  of  the  price 
quotation  "B."  Using  100  percent  of 
price  quotation  "B"  to  calculate  the 
quality  adjustment  factor  for  cotton  and 
ELS  cotton  makes  the  production  to 
count  calculation  comparable  to  most 
other  crops  that  have  adjustments  for 
quality.  The  requirement  that  price 
quotation  "A"  must  be  less  than  75 
percent  of  price  quotation  "B"  to  be 
eligible  for  quality  adjustment  is  not 
changed.  In  addition.  ELS  cotton  price 
quotations  "A"  and  "B"  will  be 
determined  bom  the  Daily  Spot  Cotton 
Quotation  rather  than  the  Weekly 
Cotton  Market  Review  to  more 
acciuately  reflect  the  value  of  ELS 
cotton  production. 

3.  Section  12  of  the  Cotton  Crop 
Provisions  and  section  13  of  the  ELS 
Cotton  Crop  Provisions — Change  the 
prevented  planting  coverage  to  50 
percent  of  the  insured's  production 
guarantee  for  timely  planted  acreage. 
Prevented  planting  coverage  is  designed 
to  reimbivse  producere  for  the  costs 
incimed  during  the  preplant  period  if 
the  intended  crop  cannot  be  planted. 
FCIC  relied  on  an  analysis  performed  by 
the  Economic  Research  Service  (ERS)  as 
the  basis  for  establishing  45  percent  as 
the  prevented  planting  coverage  rate  for 
cotton  and  ELS  cotton  for  the  1998  crop 
year. 
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Concerns  were  expressed  to  FQC  that 
the  prevented  planting  percentage  for 
cotton  is  not  comparable  to  other  crops 
even  though  pre-planting  costs  per  acre 
for  cotton  are  similar  to  other  crops, 
such  as  corn;  therefore,  the  prevented 
planting  percentage  should  be 
increased.  However,  policy 
compatibility  is  not  relevant  to  the 
amount  offered.  The  only  question  is  the 
sufficiency  of  the  payment  for  the 
purpose  stated.  Concerns  were  also 
expressed  that  the  price  election  used  to 
determine  the  recommended  prevented 
planting  percentage  in  the  ERS  study 
was  not  reflective  of  the  actual  price 
election  for  cotton  in  past  years.  After 
further  analyses  using  updated  price 
elections,  FCIC  determined  that  a 
prevented  planting  coverage  level  of  50 
percent  of  the  insured's  production 
guarantee  for  timely  planted  acreage 
could  be  offered  for  cotton  beginning 
with  the  1999  crop  year.  If  the  insured 
has  limited  or  additional  levels  of 
coverage  and  pays  an  additional 
premium,  the  prevented  planting 
coverage  level  may  be  increased  to  55  or 
60  percent. 

This  policy  will  be  rated 
appropriately  for  the  coverage  provided. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Cotton,  ELS  cotton. 
Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation,  proposes  to  amend  7  CFR 
part  457  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1998  AND 
SUBSEQUENT  CROP  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  In  §  457.104  redesignate  sections  9 
through  11  of  the  insurance  provisions 
as  10  through  12,  add  a  new  section  9, 
and  revise  redesignated  sections  11(d) 
and  12(b)  to  read  as  follows: 

§457.104    Cotton  Crop  Insurance 
Provisions. 


9.  Replanting  Payments 

(a)  In  accordance  with  section  13  of  the 
Basic  Provisions,  a  replanting  payment  is 
allowed  if  the  insured  crop  is  damaged  by 
excess  moisture,  hail,  or  blowing  sand  or  soil 
to  the  extent  that  the  remaining  stand  will 
not  produce  at  least  90  percent  of  the 
production  guarantee  for  the  acreage  and  it 
is  practical  to  replant. 

(b)  The  maximum  amount  of  the  replanting 
payment  for  the  unit  will  be  the  lesser  of: 


(1)  Twenty  dollars  (S20.00)  per  acre 
multiplied  by  the  number  of  acres  replanted, 
multiplied  by  your  insured  share;  or 

(2)  Ten  percent  (10%)  of  the  production 
guarantee  per  acre  multiplied  by  your  price 
election,  multiplied  by  the  number  of  acres 
replanted,  multiplied  by  your  insured  share. 

(c)  When  the  cotton  is  replanted  using  a 
practice  or  type  that  is  uninsurable  as  an 
original  planting,  the  liability  for  the  unit 
will  be  reduced  by  the  amount  of  the 
replanting  payment.  The  premium  amount 
will  not  be  reduced. 


11.  Settlement  of  Claim 
***** 

(d)  Mature  white  cotton  may  be  adjusted 
for  quality  when  production  has  been 
damaged  by  insured  causes.  Unless  otherwise 
provided  by  the  Special  Provisions,  such 
production  to  count  will  be  reduced  if  the 
price  quotation  for  cotton  of  like  quality 
(price  quotation  "A")  for  the  applicable 
growth  area  is  less  than  75  percent  of  price 
quotation  "B."  Price  quotation  "B"  is  defined 
as  the  price  quotation  for  the  applicable 
growth  area  for  cotton  of  the  color  and  leaf 
grade,  staple  length,  and  micronaire  reading 
designated  in  the  Special  Provisions  for  this 
purpose.  Price  quotations  "A"  and  "B"  will 
be  the  price  quotations  contained  in  the  Daily 
Spot  Cotton  Quotations  published  by  the 
USDA  Agricultxual  Marketing  Service  on  the 
date  the  last  bale  from  the  unit  is  classed.  If 
not  available  on  the  date  the  last  bale  was 
classed,  the  price  quotations  will  be 
determined  on  the  date  the  last  bale  from  the 
unit  was  delivered  to  the  warehouse,  as 
shown  on  the  insured's  account  summary 
obtained  from  the  gin.  If  eligible  for  quality 
adjustment,  the  amount  of  production  to  be 
counted  will  be  determined  by  multiplying 
the  number  of  pounds  of  production  eligible 
for  such  adjustment  by  the  factor  derived 
bom  dividing  price  quotation  "A"  by  price 
quotation  "B." 


12.  Prevented  Planting 

***** 

(b)  Your  prevented  planting  coverage  will 
be  50  percent  of  your  production  guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  additional  levels  of  coverage,  as 
specified  in  7  CFR  part  400,  subpart  T,  and 
pay  an  additional  premium,  you  may 
increase  your  prevented  planting  coverage  to 
a  level  specified  in  the  actuarial  documents. 

3.  In  §457.105  redesignate  sections  9 
through  12  of  the  insurance  provisions 
as  10  through  13.  add  a  new  section  9, 
and  revise  redesignated  sections  11(d) 
and  13(b)  to  rdad  as  follows: 

§  457. 1 05    ELS  Cotton  Crop  Insurance 
Provisions. 


9.  Replanting  Payments 

(a)  In  accordance  with  section  13  of  the 
Basic  Provisions,  a  replanting  payment  is 
allowed  if  the  insured  crop  is  damaged  by 
excess  moisture,  hail,  or  blowing  sand  or  soil 
to  the  extent  that  the  remaining  stand  will 


not  produce  at  least  90  percent  of  the 
production  guarantee  for  the  acreage,  and  it 
is  practical  to  replant. 

(b)  The  maximum  amount  of  the  replanting 
payment  for  the  unit  will  be  the  lesser  of: 

(1)  Twenty  dollars  ($20.00)  per  acre 
multiplied  by  the  number  of  acres  replanted, 
multiplied  by  your  insured  share;  or 

(2)  Ten  percent  (10%)  of  the  production 
guarantee  per  acre  multiplied  by  your  price 
election,  multiplied  by  the  number  of  acres 
replanted,  multiplied  by  your  insured  share. 

(c)  When  the  cotton  is  replanted  using  a 
practice  or  type  that  is  uninsurable  as  an 
original  planting,  the  liability  for  the  unit 
will  be  reduced  by  the  amount  of  the 
replanting  payment.  The  premium  amount 
will  not  be  reduced. 


11.  Settlement  of  Claim 

***** 

(d)  Mature  ELS  cotton  production  may  be 
adjusted  for  quality  when  production  has 
been  damaged  by  insured  causes.  Unless 
otherwise  provided  by  the  Special 
Provisions,  such  production  to  count  will  be 
reduced  if  the  price  quotation  for  ELS  cotton 
of  like  quality  (price  quotation  "A")  for  the 
applicable  growth  area  is  less  than  75  percent 
of  price  quotation  "B."  Price  quotation  "B" 
is  defined  as  the  price  quotation  for  the 
applicable  growth  area  for  ELS  cotton  grade, 
staple  length,  and  micronaire  reading 
designated  in  the  Special  Provisions  for  this 
purpose.  Price  quotations  "A"  and  "B"  will 
be  the  price  quotations  contained  in  the  Daily 
Spot  Cotton  Quotations  published  by  the 
USDA  Agricultural  Marketing  Service  on  the 
date  the  last  bale  from  the  unit  is  classed.  If 
not  available  on  the  date  the  last  bale  was 
classed,  the  price  quotations  will  be 
determined  on  the  date  the  last  bale  bom  the 
unit  was  delivered  to  the  warehouse,  as 
shown  on  the  insured's  account  summary 
obtained  from  the  gin.  If  eligible  for  quality 
adjustment,  the  amount  of  production  to  be 
counted  will  be  determined  by  multiplying 
the  number  of  pounds  of  production  eligible 
for  such  adjustment  by  the  factor  derived 
from  dividing  price  quotation  "A"  by  price 
quotation  "B." 
***** 

13.  Prevented  Planting 

***** 

(b)  Your  prevented  planting  coverage  will 
be  50  percent  of  your  production  guarantee 
for  timely  planted  acreage.  If  you  have 
limited  or  additional  levels  of  coverage,  as 
specified  in  7  CFR  part  400,  subpart  T,  and 
pay  an  additional  premium,  you  may 
increase  your  prevented  planting  coverage  to 
a  level  specified  in  the  actuarial  documents. 

Signed  in  Washington,  DC,  on  September 
28,  1998. 
Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insumnce 

Corporation. 

[FR  Doc.  98-26257  Filed  9-28-98;  1:51  pml 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
RIN  31S0-AF95 

Monitoring  ttie  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants 

agency:  Nuclear  Regulatory 

Conunlssion. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  power  reactor  safety 
regulations  to  require  that  licensees 
assess  the  cumulative  efiiect  of  out-of- 
service  eqmpment  on  the  pltmt's 
capability  to  perform  safety  functions 
before  beginning  any  maintenance 
activity  on  structures,  systems,  or 
components  within  the  scope  of  the 
maintenance  rule.  The  amendments 
would  also  clarify  that  the  proposed 
rule  applies  under  all  conditions  of 
operation  including  normal  shutdown, 
that  the  safety  assessments  include  both 
the  plant  conditions  before  and  those 
expected  during  planned  maintenance 
activities,  and  that  the  safety 
assessments  are  to  be  used  to  ensure 
that  the  plant  is  not  placed  in  a 
condition  of  significant  risk  or  a 
condition  that  would  degrade  the 
performance  of  safety  functions  to  an 
imacceptable  level. 

DATES:  Submit  conunents  by  December 
14, 1998.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
ensure  consideration  only  for  conunents 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff. 

Deliver  comments  to:  11555  Rockville 
Pike.  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (bttp:/ 
/www.nrc.gov).  From  the  NRC  home 
page,  select  "Rulemaking"  from  the  tool 
bar.  The  interactive  rulemaking  website 
may  then  be  accessed  by  selecting 
"Rulemaking  Forum."  This  site 
possesses  the  ability  of  uploading 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher,  301-415-5905,  e-mail 
CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  conmients 


received,  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
These  same  documents  also  may  be 
viewed  and  downloaded  electronically 
via  the  interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Correia,  Office  of  Nuclear 
Reactor  Regiilation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  301-415-1009,  e-mail 
rpc@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC's  Maintenance  Team 
Inspections  of  all  nuclear  power  plant 
licensees  in  the  late  1980s  foimd  the 
lack  of  consideration  of  plant  risk  in 
prioritizing,  planning,  and  scheduling 
maintenance  activities  to  be  a  common 
weakness.  To  address  that  weakness, 
paragraph  (a)(3)  of  10  CFR  50.65,  the 
maintenance  rule,  currently  includes 
the  provision  that  "(I)n  performing 
monitoring  and  preventive  maintenance 
activities,  an  assessment  of  the  total 
plant  equipment  that  is  out  of  service 
should  be  taken  into  accoimt  to 
determine  the  overall  effect  on 
performance  of  safety  functions."  The 
maintenance  rule  was  issued  on  July  10, 
1991. 

During  plant  visits  in  mid-1994, 
several  NRC  senior  managers  expressed 
concerns  that  licensees  were  increasing 
both  the  amount  and  fi«quency  of 
maintenance  performed  during  power 
operation  without  adequately  evaluating 
safety  when  planning  and  scheduling 
these  maintenance  activities.  The  NRC 
Executive  Director  for  Operations  (EDO) 
addressed  these  concerns  regarding  the 
safety  implications  with  performing 
maintenance  while  at  power  to  the 
president  of  the  Institute  of  Nuclear 
Power  Operations  (INPO)  in  a  letter 
dated  October  6, 1994.  In  this  letter,  the 
EDO  noted  that  it  appeared  that  some 
licensees  were  either  not  following 
INPO  guidelines  for  the  conduct  of 
maintenance  and  management  of 
outages  or  had  adopted  only  portions  of 
the  guidance.  The  EDO  also 
reconunended  that  INPO  support  NEI 
and  appropriate  utility  managers  during 
meetings  with  NRC  senior  managers  to 
discuss  the  concerns  they  raised  during 
the  site  visits. 

The  growing  amount  of  on-line 
maintenance  (i.e.,  maintenance 
performed  during  power  operations) 
being  performed  by  licensees  and  the 
inadequate  pre-maintenance  safety 
evaluations  have  raised  the 
Commission's  concern. 


Discoflrion 

The  nuclear  power  industry  has 
changed  since  the  1991  issuance  of  the 
maintenance  rule.  Rate  deregulation  of 
the  electric  utility  industry  will  likely 
cause  all  nuclear  power  plants  to  seek 
ways  to  operate  more  efficiently.  One 
mechanism  for  increasing  efficiency  is 
shortening  refueling  and  maintenance 
outages.  licensees  have  come  to  realize 
that  performing  more  maintenance  at 
power  can  lead  to  shorter  refueling 
outages  and  the  reduction  or 
elimLiation  of  mid-cycle  maintenance 
outages. 

Licensees  have  relied  upon  their 
individual  plant  technical  specifications 
to  help  assure  safe  operation  of  the  plant 
when  equipment  is  out  of  service. 
However,  the  removal  of  multiple  pieces 
of  equipment,  especially  safety-related 
equipment,  from  service  can  undermine 
the  fimdamental  premise  of  the 
technical  specifications  for  a  plant, 
which  is  to  provide  adequate  protection 
against  random  failures. 

Ehiring  plant  visits  in  mid-1994, 
several  NRC  senior  managers  had 
concerns  with  the  fact  that  licensees 
were  increasing  both  the  amount  and 
frequency  of  maintenance  performed 
during  power  operations.  Some 
Ucensees  were  limiting  the  planned 
maintenance  to  a  single  train  of  a  system 
while  others  would  allow  multiple 
equipment  in  other  systems  within  a 
single  train  to  be  out  of  service  as  long 
as  it  did  not  violate  the  plant's  technical 
specifications.  However,  allowable 
outage  times  specified  in  technical 
specifications  are  based  upon  a  random 
single  failure  in  a  system  and  a 
judgement  of  a  reasonable  time  to  effect 
repairs  before  plant  shutdown  is 
reqiiired.  Technical  specifications  were 
not  intended  to  address  allowable 
outage  times  for  multiple  equipment 
being  out  of  service  at  the  same  time. 
Further,  it  can  not  be  implied  that  it  is 
acceptable  to  volimtarily  remove 
equipment  from  service  to  perform  on- 
line maintenance  on  the  assumption 
that  such  actions  are  bounded  by  a 
worst  case  single  failure  which  is  a 
plant  specific  design  requirement  that  is 
contained  in  a  number  of  the  general 
design  criteria  (GDC)  in  10  CFR  50, 
Appendix  A.  The  NRC  senior  managers 
also  had  concerns  with  the  fact  that  on- 
shift  persoimel,  planning  and 
scheduling  personnel,  and  licensee 
management  lacked  an  understanding  of 
the  relative  safety  impoitance  of  safety 
systems  or  combinations  of  equipment 
that  would  have  risk  significance  if 
taken  out  of  service.  It  appeared  that 
risk  insights  from  plant  Specific 
Individual  Plant  Examination  (IPE) 
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results,  whose  purpose  was  to  improve 
licensee  understanding  of  the  plant's 
safety  and  to  address  potential 
vulnerabilities,  were  not  fully  utilized 
in  the  plant's  operational  and 
maintenance  decision  process.  These 
concerns  were  addressed  in  a  letter 
dated  October  6, 1994,  from  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  to  the  Executive  Vice- 
President  of  the  Nuclear  Energy 
Institute.  The  growing  amount  of 
maintenance  performed  during  power 
operations  and  the  underutilization  of 
risk  insights  in  plant  operations  and 
maintenance  activities  have  raised  the 
Commission's  concern. 

La  determining  the  need  for  the 
maintenance  rule  a  decade  ago,  one 
factor  the  Commission  considered  was 
its  belief  that  there  existed  "a  need  to 
broaden  its  capability  to  take  timely 
enforcement  action  where  maintenance 
activities  fail  to  provide  reasonable 
assurance  that  safety-significant  SSCs 
(structiu«s,  systems,  and  components] 
are  capable  of  performing  their  intended 
function."  Now,  the  Commission  desires 
to  act  to  help  ensure  that  there  is 
reasonable  assurance  such  that 
maintenance  activities  will  not  place  a 
plant  in  (1)  a  configuration  that  would 
degrade  unacceptably  a  SSC's  capability 
to  perform  its  intended  safety  functions 
or  (2)  a  risk-significant  configuration, 
i.e.,  a  configuration  for  which  the 
incremental  contribution  to  the  annual 
risk  associated  with  accidents  that  result 
in  damage  to  the  reactor  fuel  or  the 
release  of  fission  products  to  the 
environment  is^ot  insignificant. 

The  first  50  NRC  maintenance  rule 
baseline  inspections  (MRBIs)  for  which 
inspection  reports  had  been  issued  as  of 
April  20,  1998.  found  that  all  licensees 
had  developed  programs  to  implement 
the  safety  assessment  provision  of 
paragraph  (a)(3).  However,  at  5  sites, 
instances  were  found  in  which  the 
licensee  did  not  assess  the  impact  on 
safety  of  total  plant  equipment  out  of 
service  before  it  entered  one  or  more 
specific  plant  configxirations  for 
maintenance  purposes.  At  19  other  sites, 
weaknesses — the  term  reserved  for 
situations  in  which  the  overall 
assessment  of  a  licensee  program  has 
found  the  program,  or  significant 
aspects  of  that  program,  to  be 
particularly  ineffective  or  for  individual 
findings  that  have  either  high  safety 
significance  or  programmatic 
implications — were  found,  among 
which  were  paragraph  (a)(3)  safety 
assessment  tools  that  did  not  include  all 
high-safety-significant  SSCs. 

Althou^  the  safety  significance  of  the 
unassessed  plant  configurations  at  the  5 
sites  was  not  quantitatively  determined 


during  the  inspection  in  all  cases,  it 
appears  that  some  of  the  unassessed 
configiu-ations  had  resulted  in  plants 
that  were  in  a  state  of  substantially 
greater  risk  than  was  realized  by  the 
licensees.  Given  the  concerns  raised  by 
NRC  senior  managers  during  site  visits 
in  1994,  the  increased  amoimt  of  on-line 
maintenance,  the  number  of  missed 
assessments  and  their  apparent  risk 
significance,  in  addition  to  the 
weaknesses  found  with  the  paragraph 
(a)(3)  safety  assessment  programs,  the 
Commission  considers  this  to  be  a  safety 
concern.  The  Commission,  therefore, 
believes  it  is  necessfiry  to  explicitly 
require  licensees  to  perform  safety 
assessments  prior  to  removing 
equipment  from  service  for  maintenance 
during  all  conditions  of  plant  operations 
including  normal  shutdown. 

With  regard  to  the  operating 
conditions  imder  which  the  proposed 
rule  would  apply,  extensive  interaction 
among  the  NRC,  the  industry,  and  the 
public  has  taken  place  over  the  need  for 
regulations  governing  activities  during 
shutdown  conditions  (i.e.,  shutdown  as 
may  be  defined  in  each  plant's 
individual  technical  specifications,  but 
generally  considered  as  a  time  when  all 
control  rods  are  inserted  and  the  average 
reactor  coolant  temperature  is  belo\v 
200*^).  The  question  of  whether  10  CFR 
50.65  applies  during  shutdown 
conditions  became  an  issue.  The 
Commission  desires  to  clarify  that  the 
rule  does  apply  during  shutdown 
conditions. 

Regarding  which  activities  woidd  be 
preceded  by  a  safety  assessment,  the 
Commission  has  recognized  that, 
although  definitions  regarding 
maintenance  activities  are  fairly 
consistent  fi-om  organization  to 
organization,  there  is  some  variation  in 
the  definition  of  corrective 
maintenance.  For  example,  some 
definitions  bring  a  time  dependency 
while  some  others  consider  the  urgency 
of  the  repair.  To  eliminate 
inconsistency,  and  to  cause  more 
prudent  use  of  the  safety  assessments, 
the  Commission  desires  the  regulation 
to  cover  all  planned  maintenance 
activities,  rather  than  only  the 
recommended  monitoring  and 
preventive  maintenance  in  the  current 
rule.  Each  planned  non-emergency 
maintenance  activity  would  now 
include  a  safety  assessment  prior  to  its 
being  authorized  to  begin.  In  fact,  many 
licensees  have  followed  the  guidance 
contained  in  Regulatory  Guide  1.160 
and  NUMARC  93-01  and  have  abeady 
voluntarily  included  all  plaimed 
maintenance  activities  in  the  scope  of 
their  safety  assessment  programs. . 


With  regard  to  the  safety  assessments 
themselves,  licensee  implementation 
has  been  inconsistent,  llie  Commission 
desires  to  specify  that  an  appropriate 
safety  assessment  would  include  a 
review  the  current  condition  of  the 
plant  and  the  plant  condition  expected 
during  the  planned  maintenance 
activity.  Assessing  the  current  plant 
configuration  as  well  as  expected 
changes  to  plant  configuration  that  wall 
result  from  the  proposed  maintenance 
activities,  as  would  be  called  for  under 
paragraph  (a)(4)  of  the  proposed  rule,  is 
intended  to  ensure  that  the  plant  is  not 
placed  in  risk-significant  configurations, 
i.e..  a  configuration  for  which  the 
incremental  contribution  to  the  annual 
risk  is  not  insignificant,  or  a 
configuration  that  would  degrade  safety 
functions  to  an  unacceptable  level. 
These  assessments  do  not  necessarily 
require  that  a  quantitative  assessment  of 
probabilistic  risk  be  performed.  The 
licensee  would  have  the  flexibility  to 
perform  a  probabilistic  and/or 
deterministic  assessment,  as 
appropriate.  The  level  of  sophistication 
with  which  such  assessments  are 
performed  is  expected  to  vary,  based  on 
the  circumstances  involved.  It  should  be 
ujiderstood,  however,  that  the 
contribution  to  risk  of  a  specific  plant 
configuration  depends  on  both  the 
degree  of  degradation  of  the  safety 
functions  and  the  duration  for  which 
the  plant  is  in  that  configviration. 
Furdier,  assessing  the  degree  of  safety 
function  degradation  requires  that  there 
be  an  understanding  of  the  impact  of 
removal  of  the  equipment  on  the 
capability  of  the  plant  to  prevent  or 
mitigate  accidents  and  transients.  The 
assessments  may  range  fi'om 
deterministic  judgements  to  the  use  of 
an  on-line,  living  probabilistic  risk 
assessment  (PRA). 

Additional  guidance  will  be 
developed  and  promulgated  in 
Regulatory  Guide  1.160,  Revision  3 
(proposed),  to  assist  licensees  in 
implementing  this  provision  of  the 
proposed  rule.  The  gmdance  will 
contain  information  regarding  risk- 
significant  configurations  and 
unacceptable  levels  of  safety  function 
degradation. 

Proposed  Rule 

This  proposed  rule  would  make  five 
changes  to  10  CFR  50.65: 

1.  Add  an  introductory  paragraph  to 
10  CFR  50.65  clarifying  that  the 
proposed  rule  applies  under  all 
conditions  of  operation,  including 
normal  shutdown. 

Prior  to  paragraph  (a)(1),  add  the 
following  wording:  "The  requirements 
of  this  section  are  applicable  diuing  all 


Federal  Register /Vol.  63,  No.  189 /Wednesday.  September  30,  1998 /Proposed  Rules  52203 


conditions  of  plant  operation,  including 
nonnal  shutdown  operations."  Tlie 
intent  of  this  paragraph  is  to  ensure  that 
safety  assessments  are  performed  before 
maintenance  activities  when  the  plants 
are  shut  down  as  well  as  when  the 
plants  are  at  power.  The  shutdown 
condition  may  be  defined  in  a  plant's 
technical  specifications,  but  the  intent 
of  this  paragraph  is  that  shutdown  is 
generally  considered  as  a  time  when  all 
control  rods  are  inserted  and  the  average 
reactor  coolant  temperature  is  below 
200' F. 

2.  Delete  the  last  sentence  of 
paragraph  (a)(3)  and  create  a  new 
paragraph,  (a)(4),  that  requires  the 
performance  of  safety  assessments. 

The  proposed  rule  would  remove  the 
last  sentence  of  paragraph  (a)(3)  and 
would  add  a  new  paragraph,  (a)(4),  as 
follows  in  its  entirety:  "Before 
performing  maintenance  activities  on 
structiues,  systems,  or  components 
within  the  scope  of  this  section 
(including,  but  not  Umited  to, 
surveillance  testing,  post-maintenance 
testing,  corrective  maintenance, 
performance/condition  monitoring,  and 
preventive  maintenance),  an  assessment 
of  the  current  plant  configiiration  as 
well  as  expected  changes  to  plant 
configiuation  that  will  result  from  the 
proposed  maintenance  activities  shall 
be  conducted  to  determine  the  overall 
effect  on  performance  of  safety 
functions.  The  results  of  this  assessment 
shall  be' used  to  ensure  that  the  plant  is 
not  placed  in  risk-significant 
configurations  or  configurations  that 
would  degrade  the  performance  of 
safety  functions  to  an  unacceptable 
level."  Deleting  the  current  last  sentence 
in  paragraph  (a)(3)  will  remove  the 
recommendation  for  performing  safety 
assessments  from  the  paragraph  that 
contains  the  periodic,  programmatic, 
long-term  review  considerations  of  the 
rule.  Creating  a  new  paragraph,  (a)(4), 
specifically  for  the  safety  assessment 
requirements  would  cause  the 
assessment  concept  to  stand  as  a 
separate  entity  within  the  maintenance 
rule. 

3.  Define  in  paragraph  (a)(4)  the  scope 
of  the  requirement  for  performing  those 
assessments  to  be  all  conditions  of 
operation  including  nonnal  shutdown. 

The  proposed  rule  would  add  the 
following  in  paragraph  (a)(4)  to  define 
the  scope  of  pre-maintenance  safety 
assessments:  "Before  performing 
maintenance  activities  on  structures, 
systems,  or  components  within  the 
scope  of  this  section  (including,  but  not 
limited  to,  surveillance  testing,  post- 
maintenance  testing,  corrective 
maintenance,  performance/condition 
monitoring,  and  preventive 


maintenance),  an  assessment  *  *  * 
shall  be  conducted  •  *  •  ."  The  NRC's 
intent  is  that  licensees  perform  safety 
assessments  before  all  planned 
maintenance  activities  that  require 
removing  from  service  equipment  that  is 
within  the  scope  of  the  maintenance 
rule,  as  defined  in  10  CFR  50.65(b)  and 
(a)(1).  The  safety  assessments  required 
in  this  paragraph  need  not  be 
sophisticated  probabilistic  risk 
assessment  analyses  in  all  cases. 
Licensees  would  have  the  flexibility  to 
use  probabiUstic  and/or  deterministic 
methods,  as  appropriate,  when 
performing  the  safety  assessments 
required  by  paragraph  (a)(4). 

4.  Specif'  in  paragraph  (a)(4)  that  the 
safety  assessments  are  to  examine  the 
extant  plant  condition  and  the  condition 
expected  during  the  planned 
maintenance  activity. 

The  proposed  rule  would  include  the 
following  wording  in  paragraph  (a)(4): 
"*  *  *  an  assessment  of  the  current 
plant  configiuvtion  as  well  as  expected 
changes  to  the  plant  configiu^tion  that 
will  result  bom  the  propc^ed 
maintenance  activities  *  *  *  ."  The 
NRC's  intent  is  that  a  reasonable  safety 
assessment  be  performed.  The 
assessment  may  range  from  simple  and 
straightforward  to  complex.  However, 
notwithstanding  the  degree  of 
sophistication  required  for  the 
assessment,  the  NRC  intends  that  the 
assessment  will  examine  the  plant 
condition  existing  prior  to  the 
commencement  of  the  maintenance 
activity  and  examine  the  changes 
expected  by  the  proposed  maintenance 
activity. 

5.  Specify  in  paragraph  (a)(4)  that  the 
objective  of  performing  the  safety 
assessments  is  to  ensure  that  the  plant 
is  not  placed  in  risk-significant 
configurations  or  configxirations  that 
would  degrade  the  performance  of 
safety  functions  to  an  unacceptable 
level. 

The  proposed  rule  would  add  in 
paragraph  (a)(4)  the  wording  to  specify 
the  NRC's  expectations  regarding  the 
use  of  each  safety  assessment,  as 
follows:  "The  results  of  this  assessment 
shall  be  used  to  ensure  that  the  plant  is 
not  placed  in  risk-significant 
configurations  or  configurations  that 
would  degrade  the  performance  of 
safety  functions  to  an  unacceptable 
level."  The  NRC's  intent  is  to  require 
that  each  Ucensee  perform  a  safety 
assessment  before  undertaking  each 
plaimed  maintenance  activity  and  be 
aware  of  the  risk  issues  associated  with 
that  maintenance  activity.  The  guidance 
to  be  developed  for  licensees  and 
promulgated  in  Regulatory  Guide  1.160, 
Revision  3  (proposed),  is  expected  to 


assist  the  industry  in  implementing  this 
provision  of  the  proposed  rule, 
providing  guidance  regarding  risk- 
significant  configurations  and 
imacceptable  levels  of  safety  function 
degradation. 

The  Commission  requests  pubUc 
comment  on  these  proposed  rule 
provisions.  The  Commission  also 
requests  public  comment  on  the 
explanatory  language  in  item  3 
pertaining  to  Ucensee  flexibility  to  use 
probabiUstic  and/or  deterministic 
methods  to  perform  the  safety 
assessments.  Specifically,  should  there 
be  further  clarification  of  this  point  in 
the  final  rule? 

Finding  of  No  Significant 
Environmental  Impact:  Environmental 
Assessment 

The  Commission  has  determined 
imder  the  National  Environmental 
PoUcy  Act  of  1969,  as  amended,  and  the 
Commission's  regidations  in  Subpart  A 
of  10  CFR  Part  51  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quaUty 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required.  The  draft 
environmental  assessment  that  forms 
the  basis  for  this  determination  reads  as 
follows. 

Identification  of  the  Proposed  Action 

The  Conunission  is  proposing  to 
amend  its  regulations  to  require 
commercial  nuclear  power  plant 
licensees  to  perform  eissessments  of  the 
plant's  status  before  performing 
maintenance  activities  on  structures, 
systems,  and  components  (SSCs)  within 
the  scope  of  10  CFR  50.65,  the 
maintenance  rule.  The  rule  would  be 
modified  by  adding  an  introductory 
sentence  to  clarify  that  the  proposed' 
rule  would  apply  under  all  conditions 
of  operation,  including  normal 
shutdown:  deleting  the  last  sentence  of 
paragraph  (a)(3);  and  creating  a  new 
paragraph,  (a)(4).  The  new  paragraph 
(a)(4)  would  change  "should"  to  "shall" 
regarding  the  performance  of  safety 
assessments;  define  the  scope  of  the 
requirement  for  performing  those 
assessments  to  include  all  plaimed 
maintenance  activities;  specify  that  the 
safety  assessments  are  to  examine  the 
extant  plant  condition  and  the  condition 
expected  during  the  maintenance 
activity;  and  specify  that  the  safety 
assessments  are  to  be  used  to  ensure 
that,  by  the  conduct  of  maintenance,  the 
plant  is  not  placed  in  risk-significant 
conditions  or  safety  system  performance 
is  not  degraded  to  an  unacceptable 
leveL 
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The  Need  for  the  Proposed  Action 

Paragraph  (a)(3)  of  the  maintenance 
rule,  in  part,  currently  reconunends 
that.  "(I)n  performing  monitoring  and 
preventive  maintenance  activities,  an 
assessment  of  the  total  plant  equipment 
that  is  out  of  service  should  be  taken 
into  account  to  determine  the  overall 
effiect  on  performance  of  safety 
functions."  The  Commission  believes 
the  performance  of  this  type  of 
assessment  is  prudent.  The  maintenance 
rule  baseline  inspections,  being 
performed  at  eadi  commercial  nuclear 
power  plant  site,  have  found  that  all 
inspected  licensees  have  implemented 
programs  to  perform  the  assessments, 
but  about  half  of  the  sites  inspected  had 
programs  with  discemable  weaknesses 
in  this  area,  including  instances  in 
which,  in  accordance  with  the  licensee's 
own  programs,  safety  assessments 
should  have  been  made  but  were  not. 
Because  of  the  hortatory  nature  of  the 
safety  assessment  provision  in 
§  50.65(a)(3),  the  Conunission  cannot 
ensure  that  licensees  perform  the 
assessments.  Moreover,  licensees  are 
free  to  remove  the  performance  of  the 
assessments  from  their  programs  as  they 
so  desire.  This  proposed  change  to  the 
Commission's  regulations  will  permit 
the  Commission  to  ensiue  that  licensees 
perform  the  assessments,  as  appropriate. 

The  other  changes  are  clarincations 
regarding  applicability  of  the  nde. 
During  preliminary  discussions  prior  to 
potential  development  of  a  rule  on 
shutdown  plant  operations,  a  major 
question  arose  regarding  whether  10 
CFR  50.65  requirements  apply  during 
the  time  a  plant  is  shut  down.  The 
Commission  concluded  that  inclusion  of 
a  statement  to  the  affirmative  would 
eliminate  the  doubt. 

Removing  the  provision  regarding 
safety  assessments  from  paragraph  (a)(3) 
and  creating  for  it  a  new,  separate 
paragraph,  (a)(4),  would  disassociate 
that  new  reqiiirement  frcHn  the  more 
time-dependent  requirement  for 
evaluating  of  the  program  and  the 
program's  effectiveness  at  maintaining 
an  appropriate  balance  between 
reliability  and  availability  for  each  SSC. 
In  the  new  paragraph,  the  requirement 
for  safety  assessment  performance  is 
stipulated  to  ensiue  licensees  will 
perform  those  assessments.  Because 
there  were  questions  regarding  when  the 
assessments  were  to  be  performed,  what 
plant  conditions  are  to  be  evaluated  and 
how  they  were  to  be  used,  the  proposed 
new  paragraph  (a)(4)  describes  that  the 
assessments  are  to  be  performed  before 
all  planned  maintenance  activities,  are 
to  examine  pre-maintenance  plant 
conditions  and  expected  changes  due  to 


the  proposed  maintenance  activity,  and 
are  to  be  used  to  ensure  that  the  plant 
is  not  placed  in  risk-significant 
configuirations  or  configurations  that 
would  degrade  the  performance  of 
safety  functions  to  an  unacceptable 
level. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  rule  would  require  that 
commercial  nuclear  power  plant 
licensees  perform  certain  assessments  of 
plant  equipment  status  prior  to 
performing  all  planned  maintenance 
activities.  The  ptupose  of  the  proposed 
rule  is  to  increase  the  effectiveness  of 
the  maintenance  rule  by  reqiiiring 
licensees  to  perform  an  assessment  of 
plant  conditions  prior  to  planned 
maintenance  and  changes  expected  to 
result  from  the  planned  maintenance 
activity,  to  ensure  that  licensees 
imderstand  the  assessments  are  to  be 
performed  when  the  plant  is  shut  down 
as  well  as  at  power,  and  to  improve 
licensees'  understanding  of  what 
conditions  to  assess  and  to  what  use  to 
put  the  completed  assessment. 
Accordingly,  implementation  of  this 
proposed  rule  would  not  have  any 
significant  adverse  impact  on  the 
quality  of  the  hiunan  environment.  The 
Commission  believes  that  proper 
implementation  of  the  proposed  rule 
will  reduce  the  likelihood  of  an 
accidental  release  of  radioactive 
material  caused  by  imprudently 
prioritized,  planned,  or  scheduled 
maintenance. 

The  determination  of  this 
environmental  assessment  is  that  there 
will  be  no  significant  offsite  impact  to 
the  public  from  this  action.  The  NRC 
has  also  committed  to  complying  with 
Executive  Order  (EO)  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,"  dated 
February  11, 1994,  in  all  its  actions.  The 
NRC  has  determined  that  there  are  no 
disproportionate,  high,  or  adverse 
impacts  on  minority  or  low-income 
populations.  In  the  letter  and  spirit  of 
EO  12898,  the  NRC  is  requesting  public 
comment  on  any  environmental  justice 
considerations  or  questions  that  the 
public  thinks  may  be  related  to  this 
proposed  rule  but  somehow  were  not 
addressed.  Comments  on  any  aspect  of 
the  Environmental  Assessment, 
including  environmental  justice,  may  be 
submitted  to  the  NRC  as  indicated 
imder  the  ADDRESSES  heading. 

States  Consulted  and  Sources  Used 

The  NRC  has  sent  a  copy  of  this 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  his  or  her 


comments  on  the  Environmental 
Assessment. 

Paperwork  Reduction  Act  Statement 

This  proposed  nile  does  not  contain 
a  new  or  an  amended  information 
collection  reqiiirement  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  niunber  3150- 
0011. 

Public  Protectioii  Notification 

If  an  information  collection 
requirement  does  not  display  a 
currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Regulatory  Anal3rsi8 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regiUation.  The  analysis  examined  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission  for 
revising  10  CFR  50.65,  the  maintenance 
rule.  Those  alternatives  were  to  (1)  make 
no  change  to  the  nde.  (2)  require  the 
safety  assessments  currently 
recommended  in  paragraph  (a)(3)  of  the 
rule,  and  (3)  make  comprehensive 
revisions  to  paragraph  (a)(3)  of  the  rule. 
The  analysis  selected  Alternative  2  as 
the  preferred  course  of  action.  Details  of 
the  alternative  selection  are  contained 
in  the  draft  analysis,  which  is  available 
for  inspection  in  the  NRC  Public 
Document  Room.  2120  L  Street  NW 
(Lower  Level),  Washington,  D.C.  Single 
copies  of  the  analysis  may  be  obtained 
from  Richard  P.  Correia,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  301-415-1009. 
e-mail  rpc@nrc.gov. 

The  Commission  requests  public 
comments  on  the  draft  regidatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES   ' 
heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this 
proposed  rule  will  not.  if  adopted,  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  proposed  rule  affects  only  the 
operation  of  nuclear  power  plants.  The 
companies  that  own  these  plants  do  not 
fall  within  the  scope  of  the  definition  of 
small  entities  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  size  standards 
adopted  by  die  NRC  (10  CFR  2.810). 
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Backfit  Analysis 

As  required  by  10  CFR  50.109,  the 
Commission  has  completed  a  backfit 
analysis  for  this  proposed  rule.  The 
Commission  has  detennined,  on  the 
basis  of  this  analysis,  that  backBtting  to 
comply  with  the  requirements  of  this 
proposed  rule  provides  a  substantial 
increase  in  protection  to  the  public 
health  and  safety  or  the  conunon 
defense  and  security  at  a  cost  that  is 
justified  by  the  increased  protection. 

When  the  maintenance  rule  was  first 
promulgated  in  1991,  the  NRC  staff  did 
not  foresee. the  significant  changes 
Ucensees  would  be  making  in 
maintenance  practices.  To  enhance 
operational  efficiency  brought  about  by 
the  rate  deregulation  of  the  electric 
utility  industry,  licensees  are  shortening 
their  refueling  outages  by  performing 
more  maintenance  while  the  plant  is  at 
power.  At-power  maintenance  practices 
have  evolved  to  the  point  that  not  only 
are  major  systems  and  components 
taken  off  line,  but  also  multiple  systems 
and  components  are  taken  oH^  line 
simultaneously.  Taking  systems  and 
components  off  line  for  maintenance 
could  result  in  an  increased  likelihood 
of  an  accident  or  transient,  compared  to 
risk  that  occurs  fitim  expected  random 
equipment  failures. 

The  objective  of  this  proposed  rule  is 
to  make  mandatory  that  licensees  assess 
the  cimiulative  impact  of  out-of-service 
equipment  on  the  capabifity  of  the  plant 
to  perform  safety  functions  and  that 
licensees  consider  the  results  of  the 
assessment  before  undertaking 
maintenance  activities  at  operating 
nuclear  power  plants  in  order  to  ensure 
that  the  plants  are  not  placed  in  risk- 
significant  configurations  or 
configurations  that  would  degrade  the 
performance  of  safety  functions  to  an 
imacceptable  level.  Thus,  the  proposed 
rule  would  state  that  licensees  must 
perform  safety  assessments  before 
removing  SSCs  irom  service  for  plaimed 
maintenance. 

In  addition,  this  proposed  rule  would 

(1)  add  an  introductory  soitence  to  10 
CFR  50.65  clarifying  that  the  rule 
applies  under  all  conditions  of 
operation,  including  normal  shutdovra; 

(2)  delete  the  last  sentence  of  paragraph 
(a)(3)  of  the  rule  and  create  a  new 
paragraph,  (a)(4),  that  requires  the 
performance  of  safety  assessments;  (3) 
specify  that  the  scope  of  the 
requirement  for  performing  those 
assessments  covers  all  planned 
maintenance  activities;  (4)  specify  that 
the  safety  assessments  are  to  examine 
the  extant  plant  condition  and  the 
condition  expected  during  the 
maintenance  activity;  and  (5)  specify 


that  the  results  of  the  safety  assessments 
are  to  be  used  to  help  the  licensee 
ensure  that  the  plant  is  not  placed  in 
risk-significant  configurations  or 
configurations  that  would  degrade 
safety  functions  to  an  unacceptable 
level. 

The  pre-maintenance  assessments, 
along  with  the  clarifications  regarding 
their  scope  and  their  use,  which  the 
Commission  proposes  to  require  are 
intended  to  cause  licensees  to  manage 
this  risk  and  ensure  their  plants  are  not 
placed  in  risk-significant  conditions  or 
conditions  in  which  the  performance  of 
safety  functions  is  not  degraded  to 
unacceptable  levels. 

The  details  of  this  backfit  analysis 
have  been  incorporated  in  the  regulatory 
analysis. 

For  the  reasons  elaborated  in  the 
regulatory  analysis,  which  also  contains 
cost  information,  the  Commission 
concludes  that  the  proposed 
modification  to  the  maintenance  rule 
will  result  in  a  level  of  safety  beyond 
that  currently  provided  by  the 
Commission's  regulations,  a  substantial 
increase  in  the  overall  protection  of 
public  health  and  safety,  and  that  the 
net  costs  of  the  rule  are  justified  in  view 
of  this  increased  level  of  safety. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties,  Fire  protection. 
Intergovernmental  relations,  Nuclear 
power  plant  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50: 

PAFrr  50-OOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105, 161, 
182. 183. 186,  189.  68  Stat.  936.  937,  938. 
948.  953,  954,  955.  956,  as  amended,  sec. 
234.  83  Stat.  444.  as  amended  (42  U.S.C 
2132.  2133.  2134.  2135.  2201.  2232.  2233. 
2236,  2239,  2282):  sees.  201,  as  amended. 
202.  206,  88  SUt.  1242.  as  amended.  1244. 
1246.  (42  U.S.C  5841.  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C  5851). 
Section  50.10  also  issued  under  sees.  101. 
185. 68  Stat.  936.  955.  as  amended  (42  U.S.C 
2131,  2235);  sec.  102,  Pub.L.  91-190,  83  Stat. 
853  (42  U.S.C  4332).  Sections  50.13, 
50.54(dd),  and  50.103  also  issued  under  see. 


108, 68  Stat.  939.  as  amended  (42  U.S.C 
2138).  Sections  50.23.  50.35.  50.55,  and  50.56 
also  issued  under  sec.  185,  68  Stat.  955  (42 
U.S.C  2235).  Sections  50.33a.  50.55a.  and 
Appendix  Q  also  issued  under  sec.  102.  Pub. 
L.  91-190,  83  Stat.  853  (42  U.S.C  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  88  Stat.  1245  (42  U.S.C  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat.  939  (42  U.S.C  2152). 
Sections  50.80-50.81  also  issued  under  sec 
184, 68  Stat.  954,  as  amended  (42  U.S.C 
2234).  Appendix  F  also  issued  under  sec. 
187,  66  Stat.  955  (42  U.S.C  2237). 

2.  In  §  50.65,  an  introductory 
paragraph  is  added,  paragraph  (a)(3)  is 
revised,  and  a  new  paragraph  (a)(4)  is 
added,  to  read  as  follows: 

%  50.65    Requirements  for  monitorlngUM 
effectiveness  of  maintenance  at  nucieer 
power  plants. 

The  requirements  of  this  section  are 
applicable  during  all  conditions  of  plant 
operation,  incjuding  normal  shutdown 
operations. 

(a)*  •   * 

(3)  Performance  and  condition 
monitoring  activities  and  associated 
goals  and  preventive  maintenance 
activities  shall  be  evaluated  at  least 
every  refueling  cycle  provided  the 
interval  between  evaluations  does  not 
exceed  24  months.  The  evaluations  shall 
be  conducted  taking  into  account,  where 
practical,  industry-wide  operating 
experience.  Adjustments  shall  be  made 
-where  necessary  to  ensure  that  the 
objective  of  preventing  failures  of 
structures,  systems,  and  components 
through  maintenance  is  appropriately 
balanced  against  the  objective  of 
minimizing  unavailability  of  structures, 
systems,  and  components  due  to 
monitoring  or  preventive  maintenance. 

(4)  Before  performing  maintenance 
activities  on  structures,  systems,  or 
components  within  the  scope  of  this 
section  (including,  but  not  limited  to, 
surveillance  testing,  post-maintenance 
testing,  corrective  maintenance, 
performance/condition  monitoring,  and 
preventive  maintenance),  an  assessment 
of  the  current  plant  configuration  as 
well  as  expected  changes  to  plant 
configuration  that  will  residt  fit)m  the 
proposed  maintenance  activities  shall 
be  conducted  to  determine  the  overall 
effect  on  performance  of  safety 
functions.  The  results  of  this  assessment 
shall  be  used  to  ensure  that  the  plant  is 
not  placed  in  risk-significant 
configurations  or  configiu^tions  that 
would  degrade  the  performance  of 
safety  functions  to  an  unacceptable 
level. 


Dated  at  Roelcville,  Maryland,  this  24th  day 
of  September,  1998. 
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For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
(FR  Doc.  98-26204  Filed  9-29-98;  8:45  am] 
MLUNG  COM  TttO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  AdministraUon 
23  CFR  Chapter  I 

[Docket  No.  OST-«8-414q 

Outreach  on  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21); 
■Meetings  Regarding  Environntental 
Streamlining,  Transportation 
Enhancements  and  Environmental 
Justice 

agency:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Announcement  of^ublic 
meetings;  request  for  comments. 

summary:  The  U.S.  Department  of 
Transportation  (DOT)  announces  a 
series  of  information  exchange  meetings 
to  discuss  how  to  implement  provisions 
of  TEA-21  (Pub.  L.  105-178, 112  Stat. 
107)  relative  to  environmental 
streamlining  (three  meetings)  and 
transportation  enhancements  (three 
meetings).  There  will  also  be  a  series  of 
four  information  exchange  meetings  on 
environmental  justice  and  the 
implementation  of  TEA-21.  These 
meetings  are  part  of  the  outreach 
sessions  the  DOT  is  holding  aroimd  the 
coimtry  on  the  implementation  of  TEA- 
21. 

The  FHWA  has  not  completed 
scheduling  all  of  the  meetings. 
Locations,  subject,  and  dates  for  the 
meetings  are  as  follows: 
Kansas  City,  MO,  transportation 

enhancements,  September  29, 1998 
Washington,  1X3,  environmental 

streamlining,  October  9, 1998 
Oakland,  CA,  transportation 

enhancements,  October  13, 1998 
Atlanta,  GA,  environmental  justice, 

October  14, 1998 
Chicago,  IL,  environmental 

streamlining,  October  15, 1998 
Harlem,  NY.  environmental  justice, 

October  27, 1998 
Washington,  DC,  transportation 

enhancement,  date  to  be  determined 

in  October  1998 
San  Francisco,  CA,  enviroiunental 

justice.  November,  11, 1998 
Seattle,  WA,  environmental  justice,  date 

to  be  determined  in  November  1998 
West  Coast  Location,  environmental 

streamlining,  date  to  be  announced 


DATES:  Comments  must  be  submitted  to 
the  docket  on  or  before  November  22, 
1998. 

Meeting  Dates  and  Times 

The  Kansas  City,  MO,  meeting  on 
transportation  enhancements  will  be 
held  on  September  29, 1998,  from  10:00 
a.m.  to  3:00  p.m.,  c.t.  The  Washington, 
DC,  meeting  on  environmental 
streamlining  will  be  held  on  October  9, 
1998,  from  noon  to  5:00  p.m.,  e.t.  The 
Oakland,  CA,  meeting  on  transportation 
enhancements  will  be  held  on  October 
13, 1998  from  noon  to  5:00  p.m.,  p.t. 
The  Atlanta,  GA,  meeting  on 
environmental  justice  will  be  held  on 
October  14, 1998  from  noon  imtil  5:00 
p.m.,  e.t.  The  Chicago,  IL,  meeting  on 
enviroiunental  streamlining  will  be  held 
on  October  15, 1998  from  noon  until 
5:00  p.m.,  c.t.  The  Harlem,  NY,  meeting 
on  environmental  justice  will  be  held  on 
October  27, 1998  from  noon  imtil  5:00 
p.m.,  e.t.  The  San  Francisco,  CA, 
meeting  on  environmental  justice  will 
be  held  on  November  11, 1999  from 
noon  until  5:00  p.m.,  p.t. 

Specific  times  and  locations  for  the 
Seattle,  WA,  meeting  on  environmental 
justice  in  November  1998  and  the  west 
coast  meeting  on  environmental 
streamlining  in  October  or  November 
will  be  announced  at  a  later  date 
through  the  TEA-21  website  at  http:// 
www.fhwa.dot.gov/tea21/outreach.htm. 
If  you  do  not  have  access  to  the  Internet, 
please  contact  Leslie  Wright-Small  who 
is  listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  below. 
ADDRESSES:  FOR  DOCKETS:  All  signed, 
written  conunents  should  refer  to  the 
docket  number  in  the  heading  of  this 
dociunent.  Since  the  docket  contains 
comments  on  many  provisions  of  TEA- 
21,  there  should  be  a  clear  identification 
of  which  provisions  are  being 
commented  on.  Comments  must  be  sent 
to  the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
public  examination  at  this  address 
between  10  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Persons  who  wish  notification 
of  the  receipt  of  their  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 

FOR  MEETINGS:  Please  contact  the 
appropriate  individual  meeting  contact 
as  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
TEA-21  Outreach:  Ms.  Leslie  Wright- 
Small,  HPP  20,  Room  3318,  (202)  366- 
9227,  Office  of  Policy  Development, 
Federal  Highway  Administration,  400 


Seventh  Street,  SW.,  Washington,  DC, 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

For  Individual  Meetings:  For 
environmental  streamlining:  Mr.  Fred 
Skaer,  HEP  30.  (202)  366-0106;  for 
transportation  enhancements:  Mr. 
Harold  Peaks,  HEP  30,  (202)  366-0106; 
and  for  environmental  justice:  Mr. 
Wendell  Stills,  HEP  30,  366-0106.  all 
located  at  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
imiversal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  Government  Printing  Office's 
electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www/access.gpo.gov/nara. 

Background 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  was  signed  into 
law  on  June  9. 1998.  I^or  to 
implementing  this  legislation,  the  DOT 
is  consulting  with  its  partners  and 
customers  through  a  series  of  TEA-21 
outreach  sessions/meetings.  The  FHWA 
is  responsible  for  conducting  the 
meetings  described  in  this  notice. 

For  more  information  about  other 
TEA-21  outreach  sessions  and 
meetings,  please  visit  oiu*  website  at 
http://www.fhwa.dot.gov/tea21/ 
outreach.htm.  For  the  text  of  TEA-21 
(Public  Law  105-178)  as  well  as  a 
summary  and  fact  sheets  on  its 
provisions,  please  visit  our  website  at 
http://www.fhwa.dot.gov/tea21/ 
legis.htm.  If  you  do  not  have  access  to 
the  Internet,  please  contact  Leslie 
Wright-Small  who  is  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
above. 

Meeting  Purpose  and  Format 

Information  exchange  meetings  are 
opportunities  for  the  transportation 
community  to  speak  to  the  DOT  on 
specific  issues  related  to  TEA-21.  At 
each  of  the  information  exchange 
meetings  covered  by  this 
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announcement,  a  DOT  official  will 
moderate  a  discussion  by  up  to  25 
participants  on  a  series  of  specific  TEA- 
21  implementation  issues  identified  by 
the  DOT  as  well  as  by  participants. 
Proceedings  will  be  recorded  by 
notetakers  who  will  prepare  meeting 
summaries.  The  format  emphasizes 
discussion  and  interaction  by  the 
participants  with  remarks  limited  to  S 
minutes  on  a  given  topic.  Lengthy 
statements  should  be  sent  directly  to  the 
docket  (see  ADDRESSES  section  above). 

Meetiag  Participants 

Since  space  is  limited  in  this  sort  of 
interactive  meeting  and  a  broad 
spectrum  of  viewpoints  is  desired,  the 
E)OT  will  directly  invite  the 
participation  of  individuals  and 
organizations  with  a  known  interest  in 
the  subject  of  each  information 
exchange  meeting.  There  will  be  Umited 
numbers  of  additional  places  available. 
If  you  Mdsh  to  attend  an  information 
exchange  meeting,  please  call  the 
appropriate  contact  from  the  FOR 
FURTHER  INFORIIA-nON  CONTACT  section 
above  to  register  for  available  places  on 
a  first  come  basis.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t..  Monday 
through  Friday,  except  Federal  hohdays. 

As  remaining  meeting  dates  and 
places  are  scheduled,  the  £)OT  will  post 
them  on  the  TEA-21  website  at  http:// 
wwrw.fhwa.dot.gov/tea21/outreach.htm. 
If  you  do  not  have  access  to  the  Internet, 
please  contact  Leslie  Wright-Small  who 
is  listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  above. 

Environmental  Streamlining  Meetings 

The  three  sessions  on  environmental 
streamlining  will  be  held  in 
Washington,  DC  on  October  9, 1998,  in 
Chicago,  IL  on  October  15, 1998  and  at 
a  West  Coast  location  to  be  determined. 
They  are  concerned  with  what  the 
language  of  TEA-21  means  relative  to 
environmental  streamlining  and  how 
the  EKDT  should  implement  these 
provisions  of  the  Act:  through 
regulations,  guidance,  or  perhaps 
administering  directly  from  the 
statutory  language.  Under  TEA-21,  the 
Secretary  of  Transportation  will 
establish  a  coordinated  environmental 
review  process  for  the  DOT  to  work 
with  other  Federal  agencies  in  ensuring 
that  major  highway  and  transit  projects 
are  advanced  according  to  cooperatively 
determined  time  frames.  The  new 
process  will  use  conciurent,  rather  than 
sequential,  reviews  and  will  allow 
States  to  include  their  environmental 
reviews  in  it.  The  Act  also  authorizes 
the  Secretary  to  approve  State  requests 
to  provide  funding  to  affected  Federal 
agencies  to  meet  estabUshed  time  limits. 


If  the  Secretary  finds  that  a  project- 
related  environmental  issue  has  not 
been  resolved  with  another  Federal 
agency,  the  heads  of  the  agencies  will 
meet  within  30  days  to  resolve  the  issue. 
In  addition,  the  Act  contains  provisions 
relating  to  the  applicability  of  the 
National  Environmental  Policy  Act 
(NEPA)  with  respect  to  transportation 
planning,  consultant  selection,  design/ 
build  contracting,  transportation 
infrastructure  financial  innovation  and 
high  priority  projects.  The  DOT  seeks 
discussion  on  how  it  should  implement 
these  provisions. 

Tranqtortation  Enhancements  Sessioiu 

The  three  sessions  on  transportation 
enhancements  will  be  held  in  Kansas 
City,  MO  on  September  29, 1998,  in 
Oakland,  CA  on  October  13, 1998,  and 
in  Washington,  DC  on  a  date  to  be  set 
sometime  in  October.  They  are 
concerned  with  what  the  language  of 
TEA-21  means  relative  to  transportation 
enhancements  and  how  the  EKDT  should 
implement  these  provisions  of  the  Act: 
through  regulations,  guidance,  or 
perhaps  administering  directly  from  the 
statutory  language.  Under  TEA-21, 
transportation  enhancements  continue 
to  be  funded  with  a  10  percent  setaside 
bom  Suirface  Transportation  Program 
funds  but  with  new  innovative 
financing  alternatives  for  meeting 
matching  requirements.  New  provisions 
allow  States  to  transfer  some  of  their 
transportation  enhancement  funds  to 
other  programs  and  expand  the  Ust  of     • 
activities  eligible  for  transportation 
enhancement  funds.  Newly  eligible  are 
safety  education  activities  for 
pedestrians  and  bicycUsts, 
establishment  of  transportation 
museums,  and  projects  to  reduce 
vehicle-caused  wildUfe  mortality. 
Provision  of  tourist  and  welcome  center 
facihties  is  included  under  the  existing 
activity,  "scenic  or  historic  highway 
programs." 

Environmental  Justice  Sessions 

The  four  sessions  on  environmental 
justice  will  be  held  in  Atlanta,  GA  on 
October  14. 1998,  in  Harlem,  NY  on 
October  27, 1998,  in  San  Francisco,  CA 
on  November  11, 1998  and  in  Seattle, 
WA  at  a  date  in  November  to  be 
determined.  They  will  explore  the 
implications  for  implementing  TEA-21 
of  Executive  Order  12898,  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,  and  the 
implementing  EXDT  Order  on 
Environmental  Justice.  TEA-21  does  not 
have  specific  environmental  justice 
provisions.  However,  the  DOT  seeks 
discussion  on  how  to  avoid 


disproportionate  impacts  on  minority 
and  low  income  populations  in  carrying 
out  the  extensive  provisions  of  TEA-21. 
In  addition,  the  DOT  wishes  discussion 
of  how  to  include  the  traditionally 
imderserved  in  transportation  decisions 
under  TEA-21.  Through  these  meetings, 
the  DOT  is  pursuing  a  deeper 
understanding  of  how  to  infuse 
environmental  justice  considerations 
into  the  new  TEA-21  initiatives  to 
improve  safety,  protect  and  enhance 
communities  and  the  natiual 
environment  and  advance  America's 
economic  growth  through  efficient  and 
flexible  transportation. 

Contributing  Views 

There  are  three  ways  for  you  to 
contribute  your  views  on  how  to 
implement  the  provisions  of  TEA-21 
relating  to  environmental  streamlining 
and  transportation  enhancements  as 
well  as  on  environmental  justice  and  the 
implementation  of  TEA-21.  You  may 
attend  one  of  the  meetings  and 
participate  in  the  discussions,  you  may 
hand  in  written  comments  at  a  meeting, 
or  you  may  mail  comments  to  the 
docket  the  DOT  has  estabUshed  for 
TEA-21  outreach.  See  the  ADDRESSES 
section  above  for  the  docket  address. 

You  may  use  one  or  more  of  any  of 
these  methods.  Since  attendees  at  the 
meetings  will  be  asked  to  limit  their 
remarks  on  a  topic  to  5  minutes  to 
accommodate  a  maximum  niunber  of 
persons,  commenting  directly  to  the 
docket  is  particularly  useful  for 
comments  which  are  too  long  or 
detailed  for  convenient  oral 
presentation  at  a  meeting  or  when  you 
are  not  able  to  attend  a  meeting. 

What  Happens  Next 

Comments  in  the  docket  and 
information  exchange  meeting 
summaries  will  be  forwarded  to  the 
element  of  the  DOT  responsible  for  the 
relevant  provisions  of 'IEA-21.  Oral  and 
written  comments  will  be  equally 
considered  in  decisionmaking  on  how 
to  implement  TEA-21.  If  the  DOT 
decides  to  pursue  implementing  a 
provision  of  TEA-21  by  issuing 
regulations,  it  will  then  initiate  formal 
rule  making  imder  the  Administrative 
Procedure  Act. 

Authority:  23  U.S.C.  315. 

Issued  on:  September  24, 1998. 
Thomas  Ptak, 

Associate  Administrator  for  Progmm 
Development. 
I  PR  Doc.  98-26151  Filed  9-29-98;  8:45  am) 

BNXMO  COOE  4«10-22-P 
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DEPARTMENT  OF  DEFENSE 
Offlc*  of  the  Secretary 
32CFRPart299 

[RIN  079O-AG59] 

Freedom  of  Information  Act  Program 

agency:  National  Security  Agency/ 
Central  Security  Service,  Defense. 
ACnOM:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  revise 
the  National  Security  Agency/Central 
Secxirity  Services  (NSA/CSS)  regulation 
governing  disclosure  of  information 
under  the  Freedom  of  Information 
Reform  Act  of  1986  (Pub.  L.  99-570).  As 
a  component  of  the  Department  of 
Defense,  the  Departmental  rules  and 
schedules  with  respect  to  the  Freedom 
of  Information  Reform  Act  will  also  be 
the  policy  of  the  NSA/CSS.  The  effect  of 
the  proposed  rule  is  to  conform  to  the 
requirements  of  the  Electronic  Freedom 
of  Information  Act  Amendments  of 
1996,  5  U.S.C.  552.  as  amended  by 
Public  Law  104-231.  It  also  incorporates 
guidance  provided  by  the  Department  of 
Defense  on  implementation  of  this 
amended  law. 

DATES:  Comments  must  be  submitted  by 
November  30,  1998. 
ADDRESSES:  Send  comments  to:  Susan 
A.  Arnold,  Assistant  General  Counsel 
(Civil  Litigation  and  Administrative 
Law)  Office  of  General  Counsel, 
National  Security  Agency,  Fort  George 
G.  Meade,  Maryland  20755-6250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Paisley,  FOIA  Office.  National 
Security  Agency.  (301)  688-6527. 
SUPPLEMENTARY  INFORMATION:  This  rule 
does  not  constitute  a  major  rule  within 
the  meaning  of  Executive  Order  12866. 
Neither  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  nor  the  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  apply.  It  is  hereby  certified 
that  this  proposed  rule  does  not  exert  a 
significant  economic  impact  on  a 
significant  number  of  small  entities. 
This  determination  is  made  based  upon 
the  fact  that  the  rule  merely  updates  the 
procedural  aspects  of  the  NSA/CSS 
Freedom  of  Information  Act  Program, 
which  include  guidance  on  how  and 
from  whom  to  request  information 
pertaining  to  the  NSA/CSS;  imposes  no 
new  requirements,  rights,  or  benefits  on 
small  entities;  will  have  neither  a 
beneficial  nor  an  adverse  affect  on  small 
entities,  and  is  not  a  major  rule  under 
the  Regulatory  Flexibility  Act.  - 


List  of  Subjects  in  32  CFR  Fart  299 

Freedom  of  information. 
According,  title  32,  chapter  I,  part  299 
is  revised  to  read  as  follows: 

PART  299-NSA/CSS  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

299.1  Purpose  and  applicability. 

299.2  Definitions 

299.3  Pohcy 

299.4  Responsibilities. 

299.5  Procedures. 

299.6  Fees. 

299.7  Exempt  records. 

Authority:  5  U.S.C.  552. 

f  299.1    Purpose  and  applicability. 

(a)  This  part  implements  5  U.S.C.  552, 
as  amended,  and  DoD  5400.7-4R' 
assigns  responsibility  for  responding  to 
written  requests  made  pursuant  to  5 
U.S.C.  552;  and  provides  for  the  review 
required  to  determine  the 
appropriateness  of  classification 
pursuant  to  DoD  5200.1-R2 

(b)  This  part  applies  to  all  NSA/CSS 
elements,  field  activities  and  personnel, 
and  governs  the  release  or  denial  of  any 
information  imder  the  terms  of  the 
Freedom  of  Information  Act  (FOIA). 

§299.2    Definitions. 

Terms  used  in  this  part,  with  the 
exception  of  the  terms  in  §  299.4,  are 
defined  in  DoD  5400.7-R.  For  ease  of 
reference,  however,  some  terms  are 
defined  in  this  section. 

(a)  FOIA  request.  (1)  A  written  request 
for  NSA/CSS  records,  that  reasonably 
describes  the  records  sought,  made  by 
any  person,  including  a  member  of  the 
public  (U.S.  or  foreign  citizen/entity),  an 
organization  or  a  business,  but  not 
including  a  Federal  Agency  or  a  fugitive 
fi-om  the  law  that  either  explicitly  or 
implicitly  invokes  invokes  5  U.S.C.  552, 
as  amended,  DOD  5400.7-R.  or  NSA/ 
CSS  Freedom  of  Information  Act 
Program,  within  the  National  Security 
Agency/Central  Security  Service. 
Requesters  should  also  indicate  a 
willingness  to  pay  fees  associated  with 
the  processing  of  their  request  or,  in  the 
alternative,  why  a  wavier  of  fee  may  be 
appropriate. 

(2)  An  FOIA  request  may  be 
submitted  by  U.S.  mail  or  its  equivalent, 
by  facsimile  or  electronically  through 
the  NSA  FOIA  Home  Page  on  the  World 
Wide  Web  (WWW)  once  the 
development  of  a  Web-based  procedure 
for  submitting  FOLA  requests  is 
completed.  The  Web-based  system  will 


consist  of  a  form  to  be  completed  by  the 
requester,  requiring  name  and  postal 
mailing  address.  T^e  WWW  address  is 
http://www.nsa.gov:8080/docs/efoia/. 

(3)  When  a  request  meeting  the 
requirements  stated  in  this  section  is 
received  by  the  FOIA  office  and  there  is 
no  remaining  question  about  fees,  that 
request  is  considered  perfected. 

(0)  Privacy  Act  (PA)  request.  A  request 
submitted  by  a  U.S.  citizen  or  an  alien 
admitted  for  permanent  residence  for 
access  to  records  on  himself/herself 
which  are  contained  in  a  PA  system  of 
records  and/or  seeking  an  amendment 
to  his/her  records.  For  purposes  of  this 
part,  PA  request  refers  to  a  request  for 
copies  of  records.  Regardless  of  whether 
the  requester  cites  the  FOIA,  PA  or 
neither  law,  the  request  will  be 
processed  imder  both  this  part  and 
NSA/CSS  Regulation  10-35, 
Implementation  of  the  Privacy  Act  of 
1974.3 

(c)  Agency  records.  Products  of  data 
compilation,  such  as  all  books,  papers, 
maps,  and  photographs,  machine 
readable  materials,  including  those  in 
electronic  form  or  format  (including  e- 
mails).  or  other  documentary  materials, 
regardless  of  physical  form  or 
characteristics,  made  or  received  by  an 
agency  of  the  United  States  Government 
under  Federal  law  in  coimection  with 
the  transaction  of  public  business  and  in 
NSA/CSS's  possession  and  control  at 
the  time  the  FOIA  request  is  made.  The 
term  "records"  does  not  include: 

(1)  Objects  or  articles  such  as 
structures,  furniture,  vehicles  and 
equipment,  whatever  their  historical 
value  or  value  as  evidence; 

(2)  Intangible  records  such  as  an 
individual's  memory  or  oral 
communication;  and 

(3)  Personal  records  of  an  individual 
not  subject  to  agency  creation  or 
retention  requirements,  created  and 
maintained  primarily  for  the 
convenience  of  an  agency  employee, 
and  not  distributed  to  other  agency 
employees  for  their  official  use. 

(4)  A  record  must  exist  an  be  in  the 
possession  and  control  of  the  NSA/CSS 
at  the  time  of  the  request  to  be  subject 
to  this  part.  There  is  no  obligation  to 
create  or  compile  a  record  or  obtain  a 
record  not  in  the  possession  of  the  NSA/ 
CSS  to  satisfy  an  FOIA  request.  The 
NSA/CSS  may  compile  or  create  a  new 
record  when  doing  so  would  be  less 
burdensome  to  the  Agency  than 
providing  existing  records  and  the 
requester  does  not  object. 

(5)  Hard  copy  or  electronic  records 
that  are  subject  to  FOIA  requests  under 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Pott 
Royal  Road.  Springfield,  VA  22161. 

'  See  footnote  1  to  th>s  section. 


'Copies  may  be  obtained  through  a  FOIA  request 
to  the  National  Security  Agency,  Ft.  George  G. 
Meade.  MD  20755-6000. 
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5  U.S.C.  552(a)(3)  and  are  available 
through  an  established  distribution 
system  or  the  Internet,  normally  need 
not  be  processed  under  the  FOIA.  The 
Agency  will  provide  guidance  to  the 
requester  on  how  to  obtain  the  material 
outside  of  the  FOIA  process.  If  the 
requester  insists  that  the  request  be 
processed  under  the  FOIA,  then  it  shall 
be  so  processed. 

§299.3    Policy. 

(a)  Pursuant  to  written  requests 
submitted  in  accordance  with  the  FOIA, 
the  NSA/CSS  will  make  records 
available  to  the  public  consistent  with 
the  Act  and  the  need  to  protect 
government  interests  pursuant  to 
subsection  (b)  of  the  Act.  Oral  requests 
for  information  will  not  be  accepted. 
Before  the  Agency  responds  to  a  request, 
the  request  must  comply  with  the 
provisions  of  this  part. 

(b)  Requests  for  electronic  records 
shall  be  processed  and  the  records 
retrieved  whenever  retrieval  can  be 
achieved  through  reasonable  efforts  (in 
terms  of  both  time  and  manpower)  and 
these  efforts  would  not  significantly 
interfere  with  the  operation  of  an 
automated  information  system. 
Reasonable  efforts  shall  be  undertaken 
to  maintain  records  in  forms  or  formats 
that  render  electronic  records  readily 
reproducible. 

(c)  The  NSA/CSS  does  not  originate 
final  orders,  opinions,  statements  of 
policy,  interpretations,  staff  manuals,  or 
instructions  that  affect  members  of  the 
pubic  of  the  type  generally  covered  by 
the  indexing  requirement  of  5  U.S.C. 
552.  Therefore  it  has  been  determined, 
pursuant  to  the  pertinent  statutory  and 
executive  order  requirements,  that  it  is 
unnecessary  and  impracticable  to 
publish  an  index  of  the  type  required  by 
5  U.S.C.  552.  However,  should  such 
material  be  identified,  it  will  be  indexed 
and  placed  in  the  library  at  the 
Crypotolgic  History  Museum,  which 
serves  as  the  NSA/CSS  FOIA  reading 
room,  and  made  available  through  the 
Internet.  Copies  of  records  which  have 
been  released  under  the  FOLA  and 
which  NSA/CSS  has  determined  are 
likely  to  become  the  subject  of 
subsequent  requests  will  be  placed  in 
the  Ubrary  of  the  Cryptologic  History 
Museum.  In  addition,  these  records  will 
be  made  available  to  the  pubic  through 
the  Internet.  An  index  of  this  material 
will  be  available  in  hard  copy  in  the 
museum  Ubrary  and  on  the  Internet. 

§299.4    Responsibilities. 

(a)  The  Deputy  Director  for  Plans, 
Policy  and  Programs  (DDP)  is 
responsible  for  responding  to  FOIA 


requests  and  for  collecting  fees  fitim 
FOIA  requesters. 

(b)  The  Director  of  Policy  (N5)  is  the 
NSA/CSS  focal  point  for  responding  to 
FOIA  requests.  The  Deputy  Director  of 
Pohcy  (N5P)  is  the  initial  denial 
authority  (IDA)  and  is  responsible  for: 

(1)  Receiving  and  staffing  all  initial, 
written  requests  for  the  release  of 
information; 

(2)  Conducting  the  necessary  reviews 
to  determine  the  releasability  of 
information  pursuant  to  DoD  5200.1-R; 

(3)  Providing  the  requester  with 
releasable  material; 

(4)  Notifying  the  requester  of  any 
adverse  determination,  including 
informing  the  requester  of  his/her  right 
to  appeal  an  adverse  determination  to 
the  appeal  authority  (see  §  299.5(m)): 

(5)  Assuring  the  timeliness  of 
responses; 

(6)  Negotiating  with  the  requester 
regarding  satisfying  his  request  (e.g., 
time  extensions,  modifications  to  the 
request); 

(7)  Authorizing  extensions  of  time 
within  Agency  components  (e.g.,  time 
needed  to  locate  and/or  review 
material); 

(8)  Assisting  the  Office  of  General 
Counsel  (OGC)  in  judicial  actions  filed 
under  5  U.S.C.  552; 

(9)  Maintaining  the  FOIA  reading 
room  and  the  Internet  home  petge;  and 

(10)  Compiling  the  annual  FOLA 
report. 

(c)  The  Chief,  Finance  and 
Accounting  Office  (N4)  is  responsible 
for: 

(1)  Sending  initial  and  follow-up  bills 
to  FOIA  requesters  as  instructed  by  the 
FOIA  office,  with  a  copy  of  all  bills 
going  to  the  FOIA  office.  In  cases  where 
an  estimate  of  fees  is  provided  to  the 
requester  prior  to  the  processing  of  his/ 
her  request,  no  bill  will  be  sent. 
Although  the  FOIA  office  asks  FOIA 
requesters  to  send  payment  to  the  FOIA 
office,  for  subsequent  forwarding  to  the 
Finance  and  AccoimUng  Office, 
payment  may  be  received  directly  in  the 
Finance  and  Accounting  Office.  Such 
payment  may  be  identified  by  the  payee 
as  payment  for  a  Freedom  of 
Information  Act  request,  by  the  letters 
"FOIA,"  or  as  payment  for  J9XXX/ 
JIOXXXX.  (FOIA  requests  are  serialized 
by  a  one-up  number  beginning  on 
October  1  of  each  year,  e.g.,  jQOOl, 
J9002.): 

(2)  Receiving  and  handling  all  checks 
or  money  orders  remitted  in  payment 
for  FOIA  requests  crediting  them  to  the 
proper  accoimt  and  notifying  the  FOIA 
office  promptly  of  all  payments 
received; 

(3)  Notifying  the  FOIA  office 
promptly  of  any  payments  received 


directly  fit>m  requesters  even  if  no  bill 
was  initiated  by  the  Finance  and 
Accounting  Office;  and 

(4)  Issuing  a  prompt  reimbursement  of 
overpaid  fees  to  the  requester  upon 
being  notified  of  such  overpayment  by 
the  FOIA  office. 

(d)  The  Deputy  Director,  NSA/CSS,  is 
the  FOIA  Appeal  Authority  required  by 
5  U.S.C.  552  for  considering  appeals  of 
adverse  determinations  by  the  Deputy 
Director  of  Policy.  In  the  absence  of  the 
Deputy  Director,  the  Executive  Director, 
NSA/CSS,  serves  as  the  Appeal 
Authority. 

(e)  The  General  Counsel  (GC)  or  his 
designee  is  responsible  for: 

(1)  Reviewing  responses  to  FOIA 
requests  to  determine  the  legal 
sufficiency  of  actions  taken  by  the 
Deputy  Director  of  Policy,  as  required 
on  a  case-by-case  basis; 

(2)  Reviewing  the  appeals  of  adverse 
determinations  made  by  the  Deputy 
Director  of  Policy.  The  GC  will  prepare 
an  appropriate  reply  to  such  appeals 
and  submit  that  reply  to  the  NSA/CSS 
FOIA  Appeal  Authority  for  final 
decision;  and 

(3)  Representing  the  Agency  in  all 
judicial  actions  relating  to  5  U.S.C.  552 
and  providing  support  to  the 
Department  of  Justice. 

(0  The  Deputy  Director  for  Support 
Services  will  estabhsh  procedures  to 
ensure  that: 

(1)  All  inquiries  for  information 
pursuant  to  5  U.S.C.  552  are  delivered 
promptly  to  the  Deputy  Director  of 
Policy;  and 

(2)  Any  appeal  of  an  adverse 
determination  is  dehvered  promptly 
and  directly  to  the  NSA/CSS  Appeal 
Authority  staff. 

(g)  The  Key  Components  and  Field 
Chiefs  will: 

(1)  EstabUsh  procedures  to  ensure  that 
any  inquiries  for  information  pursuant 
to  5  U.S.C.  552  are  referred  immediately 
and  directly  to  the  Deputy  Director  of 
Policy.  Field  Elements  should  forward, 
electronically,  any  requests  received  to 
the  DIRNSA/CHCSS,  ATTN:  N5P;  and 

(2)  Designate  a  senior  official  and  an 
alternate  to  act  as  a  focal  point  to  assist 
the  Deputy  Director  of  PoUcy  in 
determining  estimated  and  actual  cost 
data,  in  conducting  searches  reasonably 
calculated  to  retrieve  responsive  records 
and  assessing  whether  ixdormation  can 
be  released  or  should  be  withheld. 

(h)  MiUtary  and  dviUan  personnel 
assigned  or  attached  to  or  employed  by 
the  NSA/CSS  who  receive  a  Freedom  of 
Information  Act  request  shall  deUver  it 
immediately  to  the  Deputy  Director  of 
Policy.  Individuals  who  are  contacted 
by  personnel  at  other  government 
agencies  and  asked  to  assist  in 
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reviewing  material  for  release  under  the 
FOIA  must  direct  the  other  agency 
employee  to  the  NSA/CSS  FOIA  office 
promptly. 

§299.5    Procedures. 

(a)  Requests  for  copies  of  records  of 
the  NSA/CSS  shall  be  delivered  to  the 
Deputy  Director  of  Policy  immediately 
upon  receipt  once  the  request  is 
identiHed  as  a  Freedom  of  Information 
Act  or  Privacy  Act  request  or  appears  to 
be  intended  as  such  a  request. 

(b)  The  Deputy  Director  of  Policy  will 
endeavor  to  respond  to  a  direct  request 
to  NSA/CSS  within  20  working  days  of 
receipt.  If  the  request  fails  to  meet  the 
minimum  requirements  of  perfected 
FOIA  request,  the  FOIA  office  will 
advise  the  requester  of  how  to  perfect 
the  request.  The  20  working  day  time 
limit  applies  upon  receipt  of  the 
perfected  request.  In  the  event  the 
Deputy  Director  of  Policy  cannot 
respond  within  20  working  days  due  to 
unusual  circumstances,  the  chief  of  the 
FOIA  office  will  advise  the  requester  of 
the  reason  for  the  delay  and  negotiate  a 
completion  date  with  the  requester. 

(c)  Direct  requests  to  NSA/CSS  vdll  be 
processed  in  the  order  in  which  they  are 
received.  Requests  referred  to  NSA/CSS 
by  other  government  agencies  will  be 
placed  in  the  processing  queue 
according  to  the  date  the  requester's 
letter  was  received  by  the  referring 
agency  if  that  date  is  known.  If  it  is  not 
known  when  the  referring  agency 
received  the  request,  it  will  be  placed  in 
the  queue  according  to  the  date  of  the 
requester's  letter. 

fd)  The  FOIA  office  will  maintain 
three  queues  ("simple,"  "complex"  and 
"expedite")  for  the  processing  of  records 
in  chronological  order.  Cases  placed  in 
the  "simple"  queue  require  little  time  to 
process.  "Complex"  cases  require  a 
substantial  amount  of  review  and 
research  prior  to  making  a  final  release 
determination.  This  procedure  is 
followed  so  that  a  requester  will  not  be 
required  to  wait  a  long  period  of  time 
to  leam  that  the  Agency  has  no  records 
responsive  to  his  request  or  to  obtain 
records  that  do  not  require  a  lengthy 
review. 

(e)  Expedited  processing  shall  be 
granted  to  a  requester  if  he/she  requests 
such  treatment  and  demonstrates  a 
compelling  need  for  the  information.  A 
demonstration  of  compelling  need  by  a 
requester  shall  be  made  by  a  statement 
certified  by  the  requester  to  be  true  and 
correct  to  the  best  of  his/her  knowledge. 
A  compelling  need  is  defined  as 
follows: 

(1)  The  failure  to  obtain  the  records 
on  an  expedited  basis  could  reasonably 
be  expected  to  pose  an  imminent  threat 


to  the  life  or  physical  safety  6i  an 
individual. 

(2)  The  information  is  urgently 
needed  by  an  individual  primarily 
engaged  in  disseminating  information  to 
inform  the  public  about  actual  or 
alleged  Federal  Government  activity. 
Urgently  needed  means  that  the 
information  has  a  particular  value  that 
will  be  lost  if  not  disseminated  quickly. 

(3)  A  request  may  also  be  expedited, 
upon  receipt  of  a  statement  certified  by 
the  requester  to  be  true  and  correct  to 
the  best  of  his/her  knowledge,  for  the 
following  reasons: 

(i)  There  would  be  an  imminent  loss 
of  substantial  due  process  rights. 

(ii)  There  is  a  humanitarian  need  for 
the  material.  Humanitarian  need  means 
that  disclosing  the  information  will 
promote  the  welfare  and  interests  of 
mankind. 

(4)  Requests  which  meet  the  criteria 
for  expedited  treatment  as  defined  in 
paragraph  (e)(3)  of  this  section  will  be 
placed  in  the  expedite  queue  behind  the 
requests  which  are  expedited  because  of 
a  compelling  need  (see  §  299.5(e)). 

(5)  A  decision  on  whether  to  grant 
expedited  treatment  will  be  made 
within  10  calendar  days  of  receipt.  The 
requester  will  be  notified  whether  his/ 
her  request  meets  the  criteria  for 
expedited  processing  within  that  time 
frame.  If  a  request  for  expedited 
processing  has  been  granted,  a 
substantive  response  vnll  be  provided 
within  20  working  days  of  the  date  of 
the  expedited  decision.  If  a  substantive 
response  cannot  be  provided  within  20 
working  days,  a  response  will  be 
provided  as  soon  as  practicable  and  the 
chief  of  the  FOIA  office  will  negotiate  a 
completion  date  with  the  requester, 
taking  into  account  the  number  of  cases 
preceding  it  in  the  expedite  queue  and 
the  complexity  of  the  responsive 
material. 

(f)  If  the  Deputy  Director  of  Policy,  in 
consultation  with  the  GC,  determines 
that  the  fact  of  the  existence  or  non- 
existence of  requested  material  is  a 
matter  that  is  exempt  fi-om  disclosure, 
the  requester  will  be  so  advised. 

(g)  If  the  FOIA  office  determines  that 
NSA/CSS  may  have  information  of  the 
type  requested,  the  office  shall  contact 
each  Key  Component  reasonably 
expected  to  hold  responsive  records. 

(h)  The  FOIA  office  will  assign  the 
requester  to  the  appropriate  fee  category 
xmder  5  U.S.C.  552,  as  amended,  DoD 
5400. 7-R,  and  NSA/CSS  Freedom  of 
Information  Act  Program,  and,  if  a 
requester  seeks  a  waiver  of  fees,  the 
FOIA  office  will,  after  determining  the 
applicable  fee  category,  determine 
whether  to  waive  fees  pursuant  to  DoD 
5400.7-R  (see  also  §  299.6).  If  fees  are  to 


be  assessed  in  accordance  with  the 
provisions  of  5  U.S.C.  552  and  DoD 
5400.7-R,  the  Key  Component  will 
prepare  an  estimate  of  the  cost  required 
to  locate,  retrieve  and,  in  the  case  of 
commercial  requesters,  review  the 
records.  Cost  estimates  will  include 
only  direct  search,  duplication  costs  and 
review  time  (for  commercial  requesters) 
as  defined  in  DoD  5400.7-R. 

(1)  If  the  cost  estimate  does  not 
exceed  $25.00,  the  component  shall 
search  for  and  forward  to  the  FOIA 
office  the  documents  responsive  to  the 
request.  Fees  $15.00  and  under  will  be 
waived. 

(2)  If  the  costs  are  estimated  to  exceed 
$25.00,  the  component  shall  provide  an 
estimate  to  the  FOIA  office  without 
conducting  the  search.  The  chief  of  the 
FOIA  office  will  advise  the  requester  of 
the  costs  to  determine  a  willingness  to 
pay  the  fees.  A  requester's  willingness 
to  pay  fees  will  be  satisfactory  when  the 
estimated  fee  does  not  exceed  $250.00 
and  the  requester  has  a  history  of 
prompt  payment.  A  history  of  prompt 
payment  means  payment  within  30 
calendar  days  of  the  date  of  billing.  If 
fees  are  expected  to  exceed  $250.00,  the 
requester  will  be  required  to  submit 
payment  before  processing  is  continued 
if  the  requester  does  not  have  a  history 
of  prompt  payment.  All  payments  will 
be  made  by  certified  check  or  money 
order  made  payable  to  the  Treasurer  of 
the  United  States. 

(3)  When  a  requester  has  previously 
failed  to  pay  a  fee  charged  within  a 
timely  fashion  (i.e.,  wiUiin  30  calendar 
days  from  the  date  of  billing)  payment 
is  required  before  a  search  is  initiated  or 
before  review  is  begun.  When  a 
requester  has  no  payment  history,  an 
advance  payment  may  be  required  of  the 
requester  after  the  case  has  been 
completed,  but  prior  to  providing  the 
final  response. 

(4)  If  a  requester  has  failed  to  pay  fees 
after  three  bills  have  been  sent, 
additional  requests  from  that  requester 
and/or  the  organization  or  company  he/ 
she  represents  will  not  be  honored  until 
all  costs  and  interest  are  paid. 

(i)  Upon  receipt  of  a  statement  of 
willingness  to  pay  assessable  fees  or  the 
payment  from  the  requester,  the  FOIA 
office  shall  notify  the  NSA/CSS 
component  to  search  for  the  appropriate 
documents. 

(1)  The  component  conducting  the 
search  will  advise  the  FOIA  office  of  the 
types  of  files  searched  (e.g.,  electronic 
records/e-mail,  video/audio  tapes, 
paper),  the  means  by  which  the  seardi 
was  conducted  (e.g.,  subject  or 
chronological  files,  files  retrievable  by 
name  or  personal  identifier)  and  any  key 
words  used  in  an  electronic  search. 
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(2)  If  the  search  does  not  locate  the 
requested  records,  the  Deputy  Director 
of  Policy  shall  so  advise  the  requester 
and  offer  appeal  rights. 

(3)  If  the  search  locates  the  requested 
records,  the  holding  organization  will 
furnish  copies  of  these  records 
immediately  to  the  FOIA  ofGce.  The 
Deputy  Director  of  Policy  will  make  a 
determination  as  to  the  releasability  of 
the  records  in  consultation  with  the  GC, 
the  Legislative  Affairs  Office  (if  any 
information  relates  to  members  of 
Congress  or  their  staffs]  and  other 
Agency  components,  as  appropriate. 
This  determination  shall  also  state,  with 
particularity,  that  a  search  reasonably 
calculated  to  locate  responsive  records 
was  conducted  and  that  all  reasonably 
segregable,  non-exempt  information  was 
released.  The  located  records  will  be 
handled  as  follows: 

(i)  AH  exempt  records  or  portions 
thereof  will  be  withheld  and  the 
requester  so  advised  along  with  the 
statutory  basis  for  the  denial;  the 
volume  of  material  being  denied,  unless 
advising  of  the  volume  would  harm  an 
interest  protected  by  exemption  (see  5 
U.S.C.  552);  and  the  procedure  for  filing 
an  appeal  of  the  denial. 

(ii)  All  segregable,  non-exempt 
records  or  portions  thereof  will  be 
forwarded  promptly  to  the  requester. 

(j)  Records  or  portions  thereof 
originated  by  other  agencies  or 
information  of  primary  interest  to  other 
agencies  found  in  NSAVCSS  records  will 
be  handled  as  follows: 

(1)  The  originating  agency's  FOIA 
Authority  will  be  provided  with  a  copy 
of  the  request  and  the  stated  records. 

(2)  The  requester  will  be  advised  of 
the  referral,  except  when  notification 
would  reveal  exempt  information. 

(k)  Records  or  portions  thereof 
originated  by  a  commercial  or  business 
submitter  and  containing  information 
that  is  arguably  confidential  commercial 
or  financitd  information  as  defined  in 
Executive  Order  12600  (52  FR  23781,  3 
CFR  199  Comp.,  p.  235)  will  be  handled 
as  follows: 

(1)  The  commercial  or  business 
submitter  will  be  provided  with  a  copy 
of  the  records  as  NSA/CSS  proposes  to 
release  them,  and  the  submitter  will  be 
givei)  an  opportunity  to  inform  the 
FOIA  office  about  its  objections  to 
disclosure  in  writing. 

(2)  The  £)eputy  Director  of  Policy  or 
his/her  designee  shall  review  the 
submitter's  objections  to  disclosiu«  and, 
if  N5P  decides  to  release  records  or 
portions  thereof  to  the  requester, 
provide  the  submitter  with  an 
opportunity  to  enjoin  the  release  of  such 
information. 


(1)  Records  may  be  located  responsive 
to  an  FOLA  request  which  contain 
portions  not  responsive  to  the  subject  of 
the  request.  The  non-responsive 
portions  will  be  processed  as  follows: 

(1)  If  the  information  is  easily 
identified  as  releasable,  the  non- 
responsive  portions  will  be  provided  to 
the  requester. 

(2)  If  additional  review  or 
coordination  with  other  NSA/CSS 
elements  or  other  government  agencies 
or  entities  is  required  to  determine-the 
releasability  of  the  information,  and  the 
processing  of  the  material  would  be 
facilitated  by  excluding  those  portions 
fi'om  review,  the  requester  should  be 
consulted  regarding  the  need  to  process 
those  portions.  If  the  requester  states 
that  he  is  interested  in  the  document  in 
its  entirety,  including  those  portions  not 
responsive  to  the  subject  of  his  request, 
the  entire  docimient  will  be  considered 
responsive  and  reviewed  accordingly. 

(3)  If  the  conditions  as  stated  in 
paragraph  (1)(2)  of  this  section  pertain, 
but  it  not  a  simple  matter  to  contact 
and/or  reach  an  agreement  with  the 
requester,  the  non-responsive  portions 
will  be  whited-out  or  otherwise  marked 
to  differentiate  the  removal  of  non- 
responsive  material  from  the  removal  of 
exempt  portions.  The  requester  shall  be 
advised  that  portions  were  removed  as 
non-responsive.  In  addition,  he/she 
shall  be  given  an  indication  of  the 
manner  in  which  those  portions  would 
be  treated  if  responsive  (e.g.,  the 
information  would  be  protected  by 
exemptions,  would  require  extensive 
review/consultation).  Such  a  response  is 
not  considered  an  adverse 
determination.  If  the  requester  informs 
the  FOIA  office  of  his  interest  in 
receiving  the  "white-out"  portions,  the 
request  will  be  placed  in  the  same 
location  within  the  processing  queue  as 
the  original  request  and  those  portions 
of  the  documents  will  be  processed. 

(4)  If  the  requester  states  in  his  initial 
request  that  he/she  wants  all  non- 
responsive  portions  contained  within  ' 
documents  containing  responsive 
information,  then  the  doctmients  will  be 
processed  in  their  entirety. 

(m)  Any  person  advised  of  an  adverse 
determination  will  be  notified  of  the 
right  to  appeal  within  60  days  of  the 
date  of  the  response  letter  and  that  the 
appeal  must  be  addressed  to  the  NSA/ 
CSS  Appeal  Authority,  National 
Security  Agency,  Ft.  George  G.  Meade, 
MD  20755-6000.  The  following  actions 
are  considered  adverse  determinations: 

(1)  Denial  of  records  or  portions  of 
records; 

(2)  Inability  of  NSA/CSS  to  locate 
records; 


(3)  Denial  of  a  request  for  the  waiver 
or  reduction  of  fees; 

(4)  Placement  of  requester  in  a 
specific  fee  cat^ory; 

(5)  Amount  of  estimate  of  processing 
costs; 

(6)  Denial  of  a  request  for  expeditious 
treatment;  and 

(7)  Non-agreement  regarding 
completion  date  of  request. 

(nj  The  GC  or  his  designee  will 
process  appeals  and  make  a 
recommendation  to  the  Appeal 
Authority. 

(1)  Upon  receipt  of  an  appeal 
regarding  the  denial  of  information  or 
the  inability  of  the  Agency  to  locate 
records,  the  GC  or  his  designee  shall 
review  the  record  and  determine 
whether  the  denial  was  proper  and/or 
whether  an  adequate  search  was 
conducted  for  responsive  material,  and 
make  other  determinations  and 
recommendations  as  appropriate. 

(2)  If  the  GC  or  his/her  designee 
determines  that  additional  information 
may  be  released,  the  information  shall 
be  made  available  to  the  requester 
within  20  working  days  from  receipt  of 
the  appeal.  The  conditions  for 
responding  to  an  appeal  for  which 
expedited  treatment  is  sought  by  the 
requester  are  the  same  as  those  for 
expedited  treatment  on  the  initial 
processing  of  a  request  (see  paragraph 
(e)  of  this  section. 

(3)  If  the  GC  or  his/her  designee 
determines  that  the  denial  was  proper, 
the  requester  must  be  advised  within  20 
days  after  receipt  of  the  appeal  that  the 
appeal  is  denied.  The  requester  likewise 
shall  be  advised  of  the  basis  for  the 
denial  and  the  provisions  for  judicial 
review  of  the  Agency's  appellate 
determination. 

(4)  If  a  new  search  for  records  is 
conducted  and  produces  additional 
material,  the  additional  records  will  be 
forwarded  to  the  Deputy  Director  of 
PoUcy,  as  the  IDA,  for  review.  Following 
his/her  review,  the  Deputy  Director  of 
PoUcy  will  return  the  material  to  the  GC 
with  his/her  recommendation  for 
release  or  withholding.  The  GC  will 
review  the  material  on  behalf  of  the 
Appeal  Authority,  and  the  Appeal 
Authority  will  make  the  release 
determination.  Upon  denial  or  release  of 
additional  information,  the  Appeal 
Authority  will  advise  the  requester  that 
more  material  was  located  and  that  the 
IDA  and  the  Appeal  Authority  each 
conducted  an  independent  review  of  the 
documents.  In  the  case  of  denial,  the 
requester  will  be  advised  of  the  basis  of 
the  denial  and  the  right  to  seek  judicial 
review  of  the  Agency's  action. 

(5)  When  a  requester  appeals  the 
absence  of  a  response  to  a  request 
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within  the  statutory  time  Umits,  the  GC 
shall  process  the  absence  of  a  response 
as  it  would  denial  of  access  to  records. 
The  Appeal  Authority  will  advise  the 
requester  of  the  right  to  seek  judicial 
review. 

(6)  Appeals  will  be  processed  using 
the  same  multi-track  system  as  initial 
requests.  If  an  appeal  cannot  be 
responded  to  within  20  working  days, 
the  requirement  to  obtain  an  extension 
from  the  requester  is  the  same  as  with 
initial  requests.  The  time  to  respond  to 
an  appeal,  however,  may  be  extended  by 
the  niunber  of  working  days  (not  to 
exceed  10)  that  were  not  used  as 
additional  time  for  responding  to  the 
initial  request.. That  is,  if  the  initial 
request  is  processed  within  20  working 
days  so  that  the  extra  10  days  of 
processing  which  an  agency  can 
negotiate  with  the  requester  are  not 
used,  the  response  to  the  appeal  may  be 
delayed  for  that  10  days  (or  any  imused 
portion  of  the  10  days). 


1299.6    F( 

(a)  Upon  receipt  of  a  request,  N5P 
shall  evaluate  the  request  to  determine 
the  fee  category  or  status  of  the 
requester,  as  well  as  the  appropriateness 
of  a  waiver  or  reduction  of  fees  if 
requested.  There  are  no  fees  associated 
with  a  Privacy  Act  request,  except  as 
stated  in  NSA/CSS  Regulation  10-35, 
Implementation  of  the  Privacy  Act  of 
1974.  If  fees  are  assessable,  a  search  cost 
estimate  will  be  sent  to  the  Key 
Component(s)  expected  to  maintain 
responsive  records.  If  N5P  assigns  a  fee 
category  to  a  requester  which  differs 
from  that  claimed  by  the  requester  or 
determines  that  a  waiver  or  reduction  of 
fees  is  not  appropriate,  N5P  shall  notify 
the  requester  of  this  discrepancy  and  of 
the  estimated  cost  of  processing  the 
request.  The  requester  will  be  given  30 
days  to  provide  additional 
substantiation  for  the  fee  status  claimed 
or  for  a  fee  waiver  or  reduction.  The 
requester  will  be  advised  that  his/her 
request  will  not  be  processed  vmtil  the 
discrepancy  over  the  fee  category,  fee 
waiver  or  reduction,  or  both  are 
resolved.  He/she  will  also  be  advised  of 
his/her  right  to  appeal  NSP's 
determination.  A  fee  waiver  or 
reduction  will  be  granted  or  denied  in 
accordance  with  DoD  5400. 7-R  and 
based  on  information  provided  by  the 
requester.  If  the  requester  does  not 
respond  to  NSP's  initial  notification  of 
the  discrepancy  in  fee  assessment 
within  the  30  days,  N5P's  determination 
about  that  requester's  fee  status  shall  be 
final 

(b)  Fees  will  reflect  only  direct  search, 
review  (in  the  case  of  commercial 
requesters)  and  duplication  costs, 


recovery  of  which  are  permitted  by  5 
U.S.C.  552.  Fees  shall  not  be  used  to 
discourage  requesters. 

(c)  No  mininiiim  fee  may  be  charged. 

(d)  Fees  will  be  based  on  estimates 
provided  by  appropriate  organizational 
focal  points.  Upon  completion  of  the 
processing  of  the  request  and 
computation  of  all  assessable  fees,  the 
request  will  be  handled  as  follows: 

(1)  If  the  actual  costs  exceed  the 
estimated  costs,  the  requester  will  be 
notified  of  the  remaining  fees  due.  Non- 
exempt  information  will  be  provided  to 
the  requester  and  additional  fees  will  be 
collected  upon  the  requester's 
agreement  to  pay  the  amoimt  in  excess. 
If  the  requester  refuses  to  pay  the 
amount  in  excess,  processing  of  the 
request  will  be  terminated  with  notice 
to  the  requester. 

(2)  If  the  actual  costs  are  less  than 
estimated  fees  which  have  been 
collected  from  the  requester,  the  non- 
exempt  information  will  be  released  and 
the  FOIA  office  will  advise  Finance  and 
Accoimting  Office  of  the  need  to  refund 
funds  to  the  requester. 

(e)  Fees  for  manual  searches,  review 
time  and  personnel  costs  associated 
with  computer  searches  will  be 
computed  according  to  the  following 

schedule: 


Type 

Grade 

Hourly 
rate 

(1)  Clerical  

E9/GS8and 

below 
01-06/GS9- 

GS15 
07/SCE/SLE/ 

SLP 

$12 

(2)  Professional .... 

(3)  Executive 

25 
45 

(f)  Fees  for  machine  time  involved  in 
computer  searches  shall  be  based  on  the 
direct  cost  of  retrieving  information 
from  the  computer,  including  associated 
input/output  costs. 

(g)  Search  costs  for  audiovisual 
dociunentary  material  will  be  computed 
as  for  any  other  record.  Duplication 
costs  will  be  the  actual,  direct  cost  of 
reproducing  the  material,  including  the 
wage  of  the  person  doing  the  work. 
Audiovisual  materials  provided  to  a 
requester  need  not  be  in  reproducible 
format  or  quality. 

(h)  Duplication  fees  will  be  assessed 
according  to  the  followdng  schedule: 


Type 

Cost  per 
page 

(1)  Office  Coov  

$.15 

(2)  Microfiche 

.25 

(3)  Printed  Material 

.02 

f  299.7 

(a)  Records  meetings  the  exemption 
criteria  of  5  U.S.C.  552  need  not  be 
published  in  the  Federal  Register,  made 
available  in  a  reading  room,  or  provided 
in  response  to  requests  made  under  5 
U.S.C.  552. 

(b)  The  following  nine  FOIA 
exemptions  may  be  used  by  the  NSA/ 
CSS  to  withhold  information  in  whole 
or  in  part  bora  public  disclostire  when 
disclosure  would  cause  foreseeable 
harm  to  an  interest  protected  by  the 
exemption.  Discretionary  releases  will 
be  made  whenever  possible. 

(1)  Records  specifically  authorized 
under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  which  are  in  feet  properly 
classified  pursuant  to  such  Executive 
Order. 

(2)  Records  relating  solely  to  the 
internal  personnel  nUes  and  practices  of 
an  agency. 

(3)  Records  which  concern  matters 
that  a  statute  specifically  exempts  bom 
disclosure,  so  long  as  the  statutory 
exemptions  permit  no  discretion  on 
what  matters  are  exempt;  or  matters 
which  meet  criteria  established  for 
withholding  by  the  statute,  or  which  are 
particularly  referred  to  by  the  statute  as 
being  matters  to  be  withheld.  Examples 
of  such  statutes  are: 

(i)  The  National  Security  Agency  Act 
of  1959  (Public  Law  86-36  Section  6); 
(ii)  18  U.S.C.  798; 
(iii)  50  U.S.C.  403-3(c)(6); 
(iv)  10  U.S.C.  103;  and 
(v)  10  U.S.C.  2305(g). 

(4)  Records  containing  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential. 

(5)  Interagency  or  intra-agency 
memoranda  or  letters  that  would  not  be 
available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency. 

(6)  Personnel  and  medical  files  and 
similar  files,  the  disclosure  of  which, 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

(7)  Investigatory  records  compiled  for 
law  enforcement  purposes,  but  only  to 
the  extent  that  the  production  of  such 
records: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  the 
ri^t  to  a  fair  trial  or  to  an  impartial 
adjudication; 

(ii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  person, 
including  surviving  family  members  of 
an  individual  identified  in  such  a 
record; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
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source,  including  a  soiut:e  within  NSA/ 
CSS,  state,  local,  or  foreign  agency  or 
authority,  or  any  private  institution 
which  furnishes  Uie  infoimation  on  a 
confidential  basis,  or  could  disclose 
infonnation  furnished  from  a 
confidential  source  and  obtained  by  a 
criminal  law  enforcement  authority  in  a 
criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  and 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(8)  Records  contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions. 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(c)  Information  which  has  not  been 
given  a  security  classification  pursuant 
to  the  criteria  of  an  Executive  Order,  but 
which  may  be  withheld  from  the  public 
for  one  or  more  reasons  cited  in  this 
section,  shall  be  considered  as  being 
"For  Official  Use  Only"  (FOUO).  No 
other  material  shall  be  considered  or 
marked  FOUO. 

Dated:  September  16, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  98-26144  Filed  9-29-98;  8:45  am) 
BILLING  CODE  SOOO  <M  M 


ENVrRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52, 97  and  98 
[FRL-6170-4] 

Findings  of  Significant  Contribution 
and  Rulemaldngs  on  Section  126 
Petitions  and  Federai  impiementation 
Plans  for  Purposes  of  Reducing 
Interstate  Ozone  Transport 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPR);  availability  of  proposed  rule  text, 

request  for  comment,  and  pubUc 

hearing. 

SUMMARY:  In  accordance  with  section 
126  of  the  Clean  Air  Act  (CAA),  EPA  is 


proposing  action  on  eight  petitions  filed 
individually  by  eight  Northeastern 
States  seeking  to  mitigate  what  they 
describe  as  significant  transport  of  one 
of  the  main  precursors  of  groimd-level 
ozone,  nitrogen  oxides  (NOx),  across 
State  boimdaries.  Each  petition 
specifically  requests  that  EPA  make  a 
finding  that  NOx  emissions  from  certain 
stationary  sources  significantly 
contribute  to  ozone  nonattainment 
problems  in  the  petitioning  State. 

As  described  in  a  longer,  more 
detailed  section  126  proposed 
rulemaking  entitled,  "Findings  of 
Significant  Contribution  and 
Rulemaking  on  Section  126  Petitions  for 
Purposes  of  Reducing  Interstate  Ozone 
Transport"  (hereafter  referred  to  as  the 
longer  section  126  NPR),  which  was 
signed  at  the  same  time  as  this  NPR, 
EPA  is  proposing  to  find  that  portions 
of  certain  petitions  are  technically 
meritorious  under  the  test  applicable 
under  section  126.  The  EPA  is 
proposing  that  the  technically 
meritorious  portions  of  the  petitions  be 
deemed  granted  or  denied  at  certain 
later  dates  pending  certain  actions  by 
the  States  and  EPA  regarding  State 
submittals  in  response  to  the  final  NOx 
State  implementation  plan  call  (NOx 
SIP  call)  that  EPA  is  issuing.  The  longer 
section  126  NPR  describes  the  schedule 
and  conditions  imder  which  applicable 
final  findings  on  the  petitions  would  be 
automatically  triggered  and  proposes 
the  control  requirements  that  would 
apply  to  sources  in  the  source  categories 
for  which  a  final  finding  is  ultimately 
granted.  The  EPA  is  also  proposing  to 
deny  certain  petitions,  in  whole  or  in 
part.  The  longer  section  126  NPR,  which 
includes  the  statement  of  basis  and 
purpose  for  the  section  126  rulemaking 
proposal,  is  included  in  the  rulemaking 
docket  and  will  be  published  shortly  in 
the  Federal  Register. 

In  accordance  with  section  110(c)  of 
the  CAA,  EPA  is  also  proposing  Federal 
implementation  plans  (Fffs)  that  may  be 
needed  if  any  State  fails  to  revise  its  SIP 
to  comply  with  the  final  NOx  SIP  call. 
The  final  NOx  SIP  call  includes 
emissions  budgets  which  reflect 
elimination  of  specified  amounts  of 
NOx  emissions  for  the  purposes  of 
reducing  NOx  and  ozone  transport  in 
the  eastern  half  of  the  Nation. 

As  described  in  a  longer,  more 
detailed  FIP  NPR  entitled,  "Federal 
Implementation  Plans  to  Reduce 
Regional  Transport  of  Ozone"  (hereafter 
referred  to  as  the  longer  FIP  NPR), 
which  was  signed  at  the  same  time  as 
this  NPR,  if  a  State  fails  to  respond  to 
the  NOx  SIP  call  by  not  adopting  and 
submitting  to  EPA  a  complete  SIP 
revision  by  September  24, 1999,  EPA 


intends  to  take  final  rulemaking  action 
on  the  FIP  immediately  thereafter.  In 
addition,  if  a  State  submits  a  SIP  that 
EPA  does  not  find  approvable,  EPA 
intends  to  promulgate  a  FIP 
concurrently  with  finalization  of  its 
disapproval  of  the  SIP.  The  longer  FIP 
NPR,  which  includes  the  statement  of 
basis  and  piupose  for  the  FIP 
rulemaking  action,  is  included  in  the 
rulemaking  docket  and  will  be 
published  shortly  in  the  Federal 
Register. 

Tnis  short  proposal  on  the  section  126 
petitions  and  FIPs  announces  the 
availability  of  the  longer  section  126 
and  FTP  NPRs,  which  include  regulatory 
text,  requests  comments  on  the  short 
and  long  proposals,  and  announces  the 
public  hearing  dates. 
DATES:  The  EPA  is  establishing  a  60-day 
comment  period  for  the  section  126  and 
the  FIP  NPRs,  ending  on  November  30, 
1998.  Comments  must  be  postmarked  by 
the  last  day  of  the  comment  period  and 
sent  directly  to  the  Docket  Office  listed 
in  ADDRESSES  (in  duplicate  form  if 
possible).  The  public  hearings  for  the 
section  126  and  FIP  proposals  will  be 
held  on  October  28  and  29,  1998  in 
Washington,  E)C.  Please  refer  to 
SUPPLEMENTARY  INFORMATION  for 
additional  information  on  the  comment 
period  and  public  hearing. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attention:  Docket  No.  A-97-43  for  the 
section  126  proposal  and  Docket  No.  A- 
98-12  for  the  FIP  proposal.  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548.  Comments  and  data  may  also 
be  submitted  electronically  by  following 
the  instructions  under  SUPPLEMENTARY 
INFORMATION  of  this  document.  No 
confidential  business  information  (CBI) 
should  be  submitted  throu^  e-mail. 

The  public  hearings  willbe  held  at 
the  EPA  Auditorium,  401  M  St.,  SW., 
Washington,  DC. 

Documents  relevant  to  this  action  are 
available  for  inspection  at  the  Docket 
Office,  at  the  above  address,  between 
8:00  a.m.  and  4:00  p.m.,  Monday  though 
Friday,  excluding  legal  holidays.  A 
reasonable  copying  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  questions  concerning  the 
section  126  proposal  should  be 
addressed  to  Carla  Oldham,  Office  of 
Air  Quality  Planning  and  Standards,  Air 
QuaUty  Strategies  and  Standards 
Division,  MD-15,  Research  Triangle 
Park.  NC.  27711.  telephone  (919)  541- 
3347. 
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General  questions  concerning  the  FTP 
proposal  should  be  addressed  to  Doug 
Grano.  Office  of  Air  Quality  Planning 
and  Standards,  Air  Quality  Strategies 
and  Standards  Division,  MD-15, 
Research  Triangle  Park,  NC,  27711, 
telephone  (919)  541-3292. 
SUPPI.EMENTARY  INFORMATION: 

Public  Hearing 

The  EPA  will  conduct  public  hearings 
on  the  section  126  and  FIP  proposals  on 
October  2&-29, 1998  beginning  at  9:00 
am.  The  public  hearings  will  be  held  at 
the  EPA  Auditoriiun  at  401  M  Street 
SW,  Washington.  DC,  20460.  The  metro 
stop  is  Waterfront  which  is  on  the  green 
line.  Persons  planning  to  present  oral 
testimony  at  the  hearings  should  notify 
JoAnn  Alhnan.  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Strategies  and  Standards  Division,  MD- 
15.  Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-1815  no  later  than 
October  21, 1998.  Oral  testimony  will  be 
limited  to  5  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  before,  during,  or  by  the  close 
of  the  comment  period.  Written 
statements  (dupUcate  copies  preferred) 
should  be  submitted  to  the  relevant 
docket  at  the  above  address.  The  hearing 
schedules,  including  Usts  of  speakers, 
will  be  posted  on  EPA's  webpage  at 
http://www.epa.gov/airlinks  prior  to  the 
hearing.  Verbatim  transcripts  of  the 
hearings  and  written  statements  will  be 
made  available  for  copying  during 
normal  working  hours  at  the  Air  and 
Radiation  Docket  and  Information 
Center  at  the  above  address. 

Availability  of  Related  Information 

The  official  records  for  the  section 
126  and  FIP  rulemakings,  as  well  as  the 
public  versions  (including  comments 
and  data  submitted  electronically  as 
described  below),  have  been  established 
under  Docket  No.  A-97-43  for  the 
section  126  action  and  Docket  No.  A- 
98-12  for  the  FIP  action.  The  pubUc 
versions  of  these  records,  including 
printed,  paper  versions  of  electronic 
comments,  which  do  not  include  any 
information  claimed  as  CBI,  are 
available  for  inspection  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  records  are  located  at  the 
address  in  ADOflESSES  at  the  beginning 
of  this  document.  Electronic  comments 
can  be  sent  directly  to  EPA  at:  A-and- 
R-Docketdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 


comments  and  data  in  electronic  form 
must  be  identified  by  the  appropriate 
docket  niunber.  Electronic  comments  on 
the  proposals  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

The  longer  section  126  NPR  and 
longer  FIP  NPR  are  contained  in  their 
respective  rulemaking  dockets,  are 
currently  available  on  EPA's  Website  at 
http://www.epa.gov/ttn/oarpg  under 
"recent  actions"  and  "actions  sorted  by 
CAA  title"  (under  title  I)  and  will  be 
pubUshed  shortly  in  the  Federal 
Rraister. 

Documents  related  to  the  NOx  SIP  call 
rulemaking,  formally  entitled  "Finding 
of  Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone."  are 
available  for  inspection  in  Docket  No. 
A-96-56  at  the  address  and  times  given 
above.  In  addition,  associated 
documents  are  located  at  http:// 
www.epa.gov/ttn/oarpg/otagsip.html. 
The  NOx  SIP  call  docket  contains 
information  and  analyses  that  are  relied 
upon  in  the  proposals  on  the  section 
126  petitions  and  FTP.  Therefore.  EPA  is 
including  by  reference  the  entire  NOx 
SIP  call  docket  for  purposes  of  both  the 
section  126  and  FIP  rulemakings. 
Although  EPA  is  including  by  reference 
the  entire  NOx  SIP  call  docket,  the  only 
portions  that  form  the  basis  for  the  FIP 
rulemaking  are  the  portions  that  address 
feasibihty  and  cost  effectiveness  of 
control  measures  and  the  projection  of 
emissions  reductions  that  various 
control  measures  would  achieve. 

Relationship  Between  Short  and  Long 
Proposals 

In  order  to  meet  the  publication 
deadline  for  the  proposal  on  the  section 
126  p>etitions,  as  set  forth  in  a  proposed 
consent  decree,  EPA  is  publishing  this 
short  section  126  NPR  at  this  time.  A 
longer,  more  detailed  version  of  the 
proposal  was  signed  by  the 
Administrator  at  the  same  time  as  this 
short  NPR.  The  longer  section  126  NPR 
includes  a  detailed  preamble  describing 
the  proposed  requirements,  addresses 
the  administrative  requirements,  and 
provides  the  proposed  regulatory  text. 
The  longer  section  126  NPR  will  take 
more  time  to  process  for  publication. 
However,  it  is  ciurently  publicly 
available  in  the  rulemaking  docket  and 
on  EPA's  web  site  at  the  address  given 
above. 

■    The  EPA  is  publishing  this  short 
proposal  for  the  FIP  in  order  to  meet 
timing  requirements  that  will  allow  EPA 
to  hold  the  FIP  public  hearing  in 
conjunction  widi  the  section  126  public 
hearing.  The  EPA  believes  this  is 


important  because  both  actions  rely  on 
the  same  proposed  Federal  NOx  Budget 
Trading  Program  as  a  control  remedy.  A 
longer,  more  detailed  version  of  the  FIP 
proposal  was  signed  by  the 
Administrator  at  the  same  time  as  the 
short  FIP  NPR.  The  longer  FIP  NPR 
includes  a  detailed  preamble  describing 
the  proposed  requirements,  addresses 
the  administrative  requirements,  and 
provides  the  proposed  regulatory  text.  It 
is  also  currently  publicly  available  in  its 
docket  and  on  EPA's  website  given 
above. 

List  of  Subjects 

40CFRPart52 

Environmental  protection,  Air 
pollution  control.  Emissions  trading. 
Nitrogen  oxides,  Ozone  transport, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  97 

Environmental  protection.  Air 
pollution  control.  Emissions  trading. 
Nitrogen  oxides.  Ozone  transport. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  98 

Environmental  protection.  Air 
pollution  control.  Emissions  trading, 
Nitrogen  oxides.  Ozone  transport. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  24. 1998. 
Carol  M.  Browmer, 
Administratm: 

[PR  Doc.  9a-26161  Filed  9-29-98;  8:45  am] 
BILUNO  CODE  MaO  SO  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6167-8] 

Massachusetts:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
final  authorization  to  certain  hazardous 
waste  program  revisions  submitted  by 
The  Commonwealth  of  Massachusetts 
relating  to  the  Satellite  Acciunulation 
Rule.  In  the  final  rules  section  of  this 
Federal  Register.  EPA  is  authorizing 
these  State  program  revisions  as  an 
immediate  final  rule  without  prior 
proposal  because  EPA  views  this  action 
as  noncontroversial  and  anticipates  no 
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adverse  comments.  A  detailed  rationale 
for  the  authorization  is  set  forth  in  the 
immediate  final  rule.  If  no  adverse 
written  comments  are  received  on  this 
action,  the  immediate  final  rule  will 
become  effective  and  no  further  activity 
will  occur  in  relation  to  this  proposal. 
If  EPA  receives  adverse  written 
comments,  EPA  will  withdraw  the 
immediate  final  rule  before  its  effective 
date  by  publishing  a  notice  of 
withdrawal  in  the  Federal  Register.  EPA 
will  then  respond  to  public  comments 
in  a  later  final  rule  based  on  this 
proposal.  EPA  may  not  provide  further 
opportimity  for  comment.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  October  30, 1998. 
ADDRESSES:  You  can  examine  copies  of 
the  materials  submitted  by  The 
Commonwealth  of  Massachusetts  during 
normal  business  hours  at  the  following 
locations:  EPA  Region  I  Library,  One 
Congress  Street — 11th  Floor,  Boston, 
MA  02203-0001.  Telephone:  (617)  565- 
3300  and  Massachusetts  Department  of 
Environmental  Protection  Library,  One 
Winter  Street— 2nd  Floor.  Boston.  MA 
02108.  business  hours:  9  a.m.  to  5  p.m.. 
Telephone:  (617)  292-5802.  Mail 
written  comments  to  Robin  Biscaia,  at 
the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Biscaia.  EPA  Region  I,  JFK 
Federal  Bldg.  (CHW),  Boston,  MA 
02203-0001,  Telephone:  (617)  565- 
3265. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  25, 1998. 
JohnP.DeVUlan. 

Regional  Administrator,  Region  I. 

(PR  Doc.  9&-2S886  Filed  9-29-98;  8:45  am] 

BtLUNG  COOE  aa60-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  95 

[WT  DockM  No.  9S-ie9:  WT  Docket  No.  9S- 
47;FCC9»-228] 

Interactive  Video  and  Data  Service 
(218-219  MHz  Service) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  Notice  of  Proposed 
Rule  Making  ("NPRM"),  the 


Commission  examines  ways  to 
maximize  the  efficient  and  effective  use 
of  the  218-219  MHz  Service  (formerly. 
Interactive  Video  and  Data  Service 
(IVDS}),  both  on  its  own  motion,  and  in 
response  to  issues  raised  in  a  Petition 
for  Rulemaking,  RM-8951.  The 
Commission  also  seeks  comment  on 
whether  any  of  the  general  comp>etitive 
bidding  rules  would  be  inappropriate 
for  future  auctions  of  218-219  MHz 
Service  licenses.  The  Commission 
believes  that  these  actions  will  result  in 
a  regulatory  framework  that  will 
promote  efficient  use  of  spectrum,  foster 
competition,  and  facilitate  technological 
innovation  in  the  218-219  MHz  band. 
DATES:  Interested  parties  may  file 
comments  on  or  before  October  30, 
1998,  and  reply  comments  on  or  before 
November  25, 1998. 
ADDRESSES:  Federal  Communications 
Commission,  Room  222, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Allen  at  (202)  418-0660  (Auctions  & 
Industry  Analysis  Division)  or  James 
Moskowitz  at  (202)  418-0680  (Public 
Safety  &  Private  Wireless  Division), 
Wireless  Telecommunications  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  WT  Docket  No. 
98-169.  RM-8951,  adopted  September 
15, 1998,  released  September  17. 1998. 
The  full  text  of  this  Notice  of  Proposed 
Rule  Making  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch.  Room 
230. 1919  M  Stieet,  N.W.,  Washington, 
D.C.  The  complete  text  may  be 
purchased  fix>m  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  1231  20th  Street,  N.W.. 
Washington.  D.C.  20036,-  (202)  857- 
3800. 

1.  As  the  agency  charged  with 
management  of  the  non-govemment 
radio  frequency  spectrum,  the 
Commission  continually  seeks  to 
improve  the  efficiency  of  spectrum  use, 
reduce  the  regulatory  burden  on 
spectnun  users,  encourage  competition 
and  provide  services  to  the  largest 
feasible  number  of  users.  The 
Commission  believes  its  proposals 
herein  help  further  these  goals.  While 
its  proposals  are  designed  to  foster 
service  in  the  218-219  MHz  band,  the 
Commission  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services.  An 
FCC  auction  represents  an  opportunity 
to  become  an  FCC  licensee  in  this 
service,  subject  to  certain  conditions 
and  regulations,  and  does  not  constitute 
an  endorsement  by  the  FCC  of  any 
particular  services,  technologies  or 


products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  for  an  auction  of 
FCC  licenses  should  perform  their 
individual  due  diligence  before 
proceeding  as  they  would  with  any  new 
business  venture. 

2.  This  NPflM  revisits  the  regiilatory 
status  and  permissible  role  of  licensee 
in  the  218-219  MHz  service.  The 
Commission  initiates  this  rulemaking  on 
its  own  motion  and  in  response  to  the 
issues  raised  by  the  Petitioners.  In  their 
September  4, 1996  filing,  Petitioners 
request  that  the  Commission  amend 

§  95.811(d)  of  its  rules  to  extend  the 
term  of  a  218-219  MHz  Service  station 
license  from  five  to  ten  years. 
Petitioners  further  request  that  the 
Commission  allow  218-219  MHz 
Service  licensees  that  quaUfy  for 
installment  payments  to  extend  the 
installment  payment  period  over  the 
new  ten-year  license  term. 

3.  In  their  January  28, 1997 
amendment,  Petitioners  also  request  the 
following:  (1)  a  reamortization  plan 
consisting  of  interest-only  payments  for 
the  first  five  years,  followed  by 
principal  and  interest  payments  over  the 
final  five  years;  (2)  elimination  of  the 
construction  benchmarks  set  forth  in 
§95.833;  (3)  elimination  of 

§  95.813(b)(1),  which  precludes  one 
218-219  MHz  Service  Ucensee  from 
having  any  financial  interest  in  the 
other  218-219  MHz  Service  license  in 
the  same  market;  (4)  grant  of  the  then- 
pending  petition  for  reconsideration  of 
the  Mobility  Report  and  Order  with 
regard  to  elimination  of  the  100 
milliwatt  ERP  limit  on  mobile  response 
transmitter  unit  (RTU)  operation;  (5) 
elimination  of  §  95.863(a),  the  duty 
cycle  limitations;  and  (6)  elimination  of 
§  95.859(a)(2),  the  height  and  power 
limitations  for  cell  transmitter  station 
(CTS)  antennas  located  beyond  a 
boundary  line  10  miles  outside  the 
predicted  Grade  B  contour  of  a  TV 
Channel  13  station. 

4.  Petitioners  added  three  requests  in 
their  supplement  filed  on  February  26, 
1997:  (1)  eUmination  of  the  prohibition 
on  RTXJ-to-RTU  communications;  (2)  an 
additional  spectrum  allocation;  and  (3) 
clarification  of  several  engineering 
issues  in  demonstrating  compliance 
with  construction  benchmarks.  Finally. 
Petitioners  supplemented  their  Petition 
for  Rulemaking  on  March  13. 1998  with 
the  following  requests:  (1)  clarification 
that  one-way  transmission  fitim  two  or 
more  RTUs  to  a  CTS  is  a  permissible 
communication  that  would  satisfy  any 
construction  requirements;  (2) 
modification  of  §  95.855  to  delete  the 
word  "automatic"  from  the  power 
control  rule;  (3)  clarification  of 
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§  95.861(c)  concerning  notification  of 
potential  interference  firom  218-219 
MHz  Service  systems;  and  (4)  the 
opportunity  to  choose  among  "work 
out"  options  for  making  installment 
payments  that  would  include  an 
amnesty  component. 

5.  The  Commission's  decision  to 
postpone  the  February  1997  auction  of 
Rural  Service  Area  (RSA)  and  defaulted 
Metropolitan  Statistical  Area  (MSA) 
licenses  was  gmded  by  its  concern  that 
its  assessment  to  date  regarding  the 
principal  uses  and  regulatory  structure 
of  the  218-219  MHz  Service  may  not 
acciuately  reflect  the  breadth  of  services 
being  developed  in  the  218-219  MHz 
band.  The  Ck>mmission  has  observed  the 
evolution  of  the  wireless 
telecommunications  industry  since  our 
Report  and  Order.  57  FR  8272  (March  9, 
1992)  ("1992  Allocation  Report  and 
Ordef),  and  the  Commission  agrees 
with  Petitioners  that  it  is  appropriate  to 
reexamine  the  current  and  future  uses 
of,  and  demand  for,  the  218-219  MHz 
band,  and  to  determine  the  appropriate 
regulatory  models  to  be  used  for  future 
licensing  and  regulation  of  this 
sp>ectrum.  Therefore,  in  this  NPRM,  the 
Commission  seeks  to  examine  its  rules 
to  determine  whether  they  should  be 
modified  to  provide  for  maximum 
flexibility  for  218-219  MHz  Service 
licensees,  and  a  regulatory  structure  that 
will  enable  these  licensees  to  meet  the 
public's  current  and  future  needs 
through  the  most  technically  and 
economically  efficient  use  of  this 
spectrum  practicable. 

A.  Regulatory  Status  and  Permissible 
Conununications 

6.  In  the  1992  Allocation  Report  and 
Order,  the  Commission  classified  the 
218-219  MHz  band  as  a  private  radio 
service  regulated  under  Part  95  of  our 
rules  [i.e..  Personal  Radio  Services), 
primarily  because  the  proposed  uses 
were  to  provide  services  "of  a  personal 
nature  and  offered  on  a  subscription 
basis." "With  the  recent  addition  of 
mobile  services  as  permissible 
commimications,  Ucensees  can  provide 
a  variety  of  mobile,  fixed,  point-to- 
point,  point-to-multipoint,  and 
multipoint-to-point  services. 

7.  Ilie  Commission  believes  that  in 
order  to  fully  accommodate  the  wide 
array  of  service  offerings  emerging  in 
the  218-219  MHz  Service,  and  those 
contemplated  for  future  development, 
the  Commission  should  change  its 
approach  to  determining  the  regulatory 
status  of  218-219  MHz  Service 
licensees.  Specifically,  the  Commission 
proposes  to  redesignate  the  218-219 
MHz  Service  from  a  strictly  private 
radio  service  to  a  service  that  can  be 


used  for  both  common  carrier  and 
private  operations,  depending  on  the 
services  offered  by  the  Ucensee.  This  is 
consistent  with  Commission  precedent, 
in  which  the  Commission  has 
concluded  that  authorizing  a  wide 
variety  of  services  comports  with  our 
statutory  authority  and  serves  the  public 
interest  by  fostering  the  provision  of  a 
mix  of  services.  In  its  regulation  of  other 
bands  designated  for  both  common 
carrier  and  private  operations,  the 
Commission  permits  Ucensees  to  elect 
common  carrier  or  private  status  in  a 
manner  that  allows  for  a  broad  range  of 
uses.  Similarly,  for  the  218-219  MHz 
Service,  the  Commission  proposes  to 
rely  on  applicants  and  Ucensees  to 
specifically  identify  the  type  of  service 
or  services  they  intend  to  provide 
within  the  technical  parameters  of  the 
spectrum  allocation,  and  to  require  that 
they  include  sufficient  detail  to  enable 
the  Commission  to  determine  whether 
the  service  wiU  be  offered  as 
commercial  mobile  radio  services 
(CMRS),  private  mobile  radio  services 
(PMRS),  a  common  carrier  fixed  service, 
or  a  private  fixed  service.  The 
Commission  proposes  that  218-219 
MHz  Service  mobile  service  providers 
elect  regulatory  status  as  commercial 
mobile  or  private  land  mobile  based  on 
the  three-prong  statutory  definition  of 
CMRS,  as  interpreted  by  the 
Commission  in  the  CMRS  Second 
Report  and  Order,  59  FR  18493  (April 
19, 1994),  ("CMRS  Second  Report  and 
Order'')  and  for  fixed  operations,  elect 
common  carrier  or  private  status  based 
on  the  natiue  of  their  service  offerings 
under  the  definitions  set  forth  in 
Section  3  of  the  Communications  Act  of 
1934,  as  amended  ("Communications 
Act").  The  regulatory  status  that  the 
provider  elects  would  determine  the 
extent  to  which  the  applicant  or 
licensee  is  subject  to  common  carrier 
regulation.  The  Commission  also 
proposes  to  apply  regvdatory  fees  and 
Ucense  application  requirements 
consistent  with  the  election  of  common 
carrier  or  private  status  made  by  the 
Ucensee. 

8.  This  approach  should  allow  the 
Commission  to  carry  out  its  regulatory 
responsibiUties  without  imposing  an 
unnecessary  regiUatory  limitation  upon 
licensees.  The  Commission  notes  that  its 
final  determination  of  permissible 
communications  in  the  218-219  MHz 
Service  wiU  depend  on  its  conclusions 
after  reviewing  the  record  in  this 
proceeding.  The  Commission  seeks 
comment  on  these  pioposals,  or  any 
alternatives,  that  will  ensure  that 
licensees  can  design  their  service 
offerings  in  response  to  market  demand. 


B.  License  Term 

9.  Under  the  Commission's  current 
rules,  the  term  of  each  system  or  CTS 
Ucensed  to  operate  in  the  218-219  MHz 
Service  is  five  years.  The  Commission 
adopted  this  Ucense  term  in  the  1992 
Allocation  Report  and  Order  in  the 
context  of  awarding  Ucenses  by  lottery 
"to  reduce  any  potential  for  trafficking 
in  Ucenses  by  persons  who  have  no  real 
interest  in  constructing,"  and  as 
"consistent  with  the  Ucense  term  used 
in  most  other  private  radio  services."  To 
support  their  request  for  a  ten-year 
Ucense  term.  Petitioners  note  tibat  (1)  in 
services  with  similar  technologies  and 
market  areas,  the  Ucense  term  is  ten 
years;  (2)  the  use  of  auctions  to  award 
Ucenses  negates  the  original  intent  of 
the  five-year  term  (i.e.,  discoiu-aging 
trafficking  of  lottery-won  licenses);  and 
(3)  awarding  Ucenses  by  auction 
requires  a  longer  Ucense  term  in  which 
Ucensees  (many  of  whom  are  smaU 
businesses)  may  secure  adequate 
financing,  develop  viable  services,  and 
eventually  recoup  their  initial 
investment.  Petitioners  also  contend 
that  the  extension  of  the  license  term 
would  trigger  a  reamortization  of  the 
installment  payments  over  the  longer 
Ucense  term,  and  request  that  the 
Commission  offer  218-219  MHz  Service 
Ucensees  a  choice  of  (i)  fulfilling 
pajrment  obligations  with  any  changes 
thereto  associated  with  adjustments 
adopted  through  this  NPRM;  (ii) 
amnesty;  or  (iu)  payment  through  a 
royalty-based  schedule  as  an  alternative 
to  auction  payments. 

i.  Extension  of  the  License  Term 

10.  The  Commission  agrees  with 
Petitioners  that  auctionable  service 
Ucensees  should  have  consistent  license 
terms.  The  Commission  continues  to 
beUeve  that  licenses  in  the  218-219 
MHz  Service  can  attract  smaU 
businesses  interested  in  opportimities  to 
participate  in  the  provision  of  spectrum- 
based  services.  In  this  regard,  a  five-year 
term  is  particularly  burdensome  on 
small  businesses  paying  for  Ucenses 
using  installment  payments;  to  date,  the 
Commission  has  held  auctions  in  four 
other  wireless  services  in  which  certain 
designated  entities  were  eligible  for 
installment  payment  plans,  and  each  of 
those  services  has  a  ten-year  Ucense 
term.  Therefore,  the  Commission 
proposes  to  amend  §  95.811(d)  of  the 
Commission's  rules  to  extend  the  term 
of  218-219  MHz  Service  licenses  to  ten 
years  from  the  date  of  license  grant.  In 
doing  so,  the  Commission  notes  that  a 
ten-year  Ucense  term  comports  with  its 
proposal  to  redesignate  the  218-219 
MHz  Service  fi'om  a  private  radio 


Federal  Register /Vol.  63,  No.  189  /  Wednesday,  September  30,  1998 /Proposed  Rules  52217 


service  (generally  licensed  for  a  five- 
year  term)  to  a  service  that  can  also 
provide  common  carrier  services 
(generally  licensed  for  a  ten-year  term). 
Since  all  218-219  MHz  Service 
licensees  will  face  the  same  competitive 
setting  and  opportunity  costs  going 
forward  under  the  regulatory  flexibility 
the  Commission  proposes  today 
(irrespective  of  whether  they  acquired 
their  licenses  by  auction  or  lottery),  the 
Commission  proposes  to  extend  the 
Ucense  term  of  all  licenses  in  the  218- 
219  MHz  Service  to  ten  years  to  ensiire 
regulatory  j)arity.  The  Commission 
seeks  comment  on  these  proposals. 

a.  Reamortization  of  Installment 
Payment  Debt  and  Financing  Options 

11.  The  Commission  also  tentatively 
concludes  that  it  is  in  the  public  interest 
to  .permit  reamortization  of  principal 
and  interest  installment  payments  for 
non-defaulted  218-219  MHz  Service 
licensees  in  conjunction  with  the 
extension  of  the  license  term  from  five 
to  ten  years,  an  approach  that  is 
consistent  with  our  general  auction 
rules.  Therefore,  the  Commission 
proposes  reamortization  of  installment 
payment  terms  for  218-219  MHz 
Service  licensees  to  allow  for  two  years 
of  interest-only  payments,  followed  by 
payments  consisting  of  interest  and 
principal  over  the  remaining  eight  years 
of  the  license  term,  an  approach  that  is 
also  consistent  with  the  Commission's 
general  auction  rules.  Based  on  the 
Commission's  structiire  of  installment 
payment  plans  in  other  services  in 
which  it  has  limited  the  interest-only 
period  to  two  years,  the  Commission 
believes  that  the  two-year  interest-only 
period  currently  applicable  to  218-219 
MHz  Service  Ucensees  provides  small 
businesses  with  the  appropriate  level  of 
U.S.  government  assisted  financing.  The 
Commission's  proposal  here  is 
inextricably  tied  to  the  requested 
extension  of  the  license  term  from  five 
to  ten  years,  in  contrast  to  prior  requests 
to  extend  payment  terms  beyond  the 
five  year  license  term  based  on  market 
considerations,  which  the  Commission 
denied. 

12.  To  ensure  that  all  218-219  MHz 
Service  ficensees  that  are  not  currently 
in  default  can  take  advantage  of  the 
proposed  reamortization  of  installment 
payments,  the  Commission  proposes  to 
grant  all  properly  filed  grace  period 
requests  as  of  the  effective  date  of 
reamortization.  At  that  time,  the 
Commission  would  recalculate  every 
non-defaulting  licensee's  installment 
payment  obUgations  as  reamortized,  and 
credit  all  payments  already  received 
imder  the  revised  schedule,  with  any 
additional  funds  held  in  reserve  for 


application  against  future  payments. 
With  regard  to  interest  calculations  for 
218-219  MHz  Service  licensees,  the 
Commission  notes  that  §  95.816(d)(2)  of 
its  rules  require  the  fixing  of  such 
calculations  at  the  time  of  licensing  at 
a  rate  equal  to  the  rate  for  five-year  U.S. 
Treasury  obligations.  If  the  Commission 
adopts  its  proposal  to  reamortize  the 
218-219  MHz  Service  instalhnent 
payments  over  a  ten-year  license  term, 
then  it  would  impose  an  interest  rate  for 
those  plans  based  on  the  rate  for  ten- 
year  U.S.  Treasury  obligations  at  the 
time  of  licensing.  All  Suspension 
Interest  (i.e.,  interest  payments  back-due 
bom  September  30, 1995  and  December 
31, 1995)  would  be  submitted  in  eight 
equal  payments  over  a  two-year  period, 
due  and  payable  with  each  of  the  first 
eight  scheduled  installment  payments, 
as  reamortized. 

13.  The  Commission  understands  that 
this  proposal  may  trigger  the  payment  of 
back  due  amoimts,  including  accrued 
interest,  earlier  than  expected  for  some 
218-219  MHz  Service  licensees. 
Therefore,  the  Conunission  proposes  to 
offer  Ucensees  two  financing  options, 
with  such  election  to  be  made  on  a 
license-by-license  basis  90  days  from 
the  release  date  of  any  Report  and  Order 
promulgating  the  proposed 
reamortization.  First,  licensees  may 
choose  to  continue  making  installment 
payments  by  submitting  a  payment 
consisting  of  all  accrued  interest  and 
principal  (as  reamortized)  due  and 
owing  as  of  that  date.  At  that  time,  if 
necessary,  Ucensees  would  be  able  to 
utiUze  the  180-day  late  payment  period 
in  the  Commission's  revised  installment 
payment  rules,  subject  to  the  appUcable 
late  payment  fees,  before  their  licenses 
would  automatically  cancel  as  being  in 
defaiUt.  Alternatively,  per  Petitioners' 
request,  Ucensees  may  surrender  any 
Ucenses  they  choose  to  the  Commission 
for  reauction  and,  in  retiun,  have  aU  of 
the  outstanding  debt  on  those  Ucenses 
forgiven  (i.e.,  an  amnesty  option  much 
like  that  offiered  to  broadband  personal 
commimication  services  (PCS)  C  block 
Ucensees).  For  each  Ucense  returned 
under  the  amnesty  option,  the  Ucensee 
would  choose  either  to  (1)  receive  no 
credit  for  its  down  payment  but  remain 
eligible  to  bid  on  the  surrendered 
Ucenses  in  the  reauction,  with  no 
restriction  on  after-market  acquisitions; 
or  (2)  obtain  credit  for  70  percent  of  its 
down  payment  and  forego  for  a  period 
of  two  years  from  the  start  date  of  the 
reauction  eUgibiUty  to  reacquire  the 
Ucenses  surrendered  through  either 
reauction  or  any  other  secondary  market 
transaction.  Under  either  option,  aU 
installment  payments  made  on 


siurendered  Ucenses,  plus  the  70 
percent  credit  under  the  second  option, 
would  be  applied  to  previously  accrued 
interest  for  retained  markets,  with  any 
excess  installment  payments  (but  not 
down  payments)  refunded,  subject  to 
applicable  federal  debt  collection  laws. 
Every  licensee  electing  to  continue 
making  installment  payments  would  be 
required  to  execute  appropriate  loan 
docimiientation,  that  may  include  a  note 
and  security  agreement,  as  a  condition 
of  the  reamortization  of  its  installment 
payment  plan  imder  the  revised  ten-year 
term,  pursuant  to  §  1.2110(0(3)  of  the 
Commission's  rules.  Licensees  that  fail 
to  elect  a  financing  option  on  a  timely 
basis,  and  Ucensees  who  do  not 
complete  the  requisite  loan 
dociunentation,  would  be  held  to  the 
original  five-year  payment  schedule. 
The  Commission  beUeves  that  providing 
this  choice  would  substantially  increase 
Ucensees'  flexibility  to  make  market 
driven  decisions  regarding  their  Ucenses 
and  enable  them  to  revise  their  business 
plans  to  make  them  more  attractive  to 
lenders  and  investors.  The  Commission 
seeks  comment  on  these  proposals. 

C  Service  and  Construction 
Requirements 

14.  Section  95.831  of  the 
Commission's  rules  provides  that  218- 
219  MHz  Service  Ucensees  make  service 
available  to  at  least  50  percent  of  the 
population  or  land  area  located  within 
the  service  area.  To  accompUsh  this 
service  level  requirement.  The 
Commission  sets  construction 
benchmarks  as  foUows:  service  to  at 
least  10  percent  of  the  population  or 
geographic  area  within  the  Ucense 
service  area  within  one  year  of  the  grant 
of  the  Ucense;  30  percent  within  three 
years;  and,  50  percent  within  five  years. 
Under  the  Commission  rules,  failure  to 
meet  these  build-out  requirements 
results  in  automatic  cancellation  of  the 
218-219  MHz  Service  system  Ucense. 
For  purposes  of  this  benchmark,  service 
is  provided  by  a  CTS  when  two 
associated  RTUs  are  placed  in 
operation.  Each  218-219  MHz  Service 
system  Ucensee  must  file  a  progress 
report  at  the  conclusion  of  each 
benchmark  period  to  inform  the 
Commission  of  the  construction  statvis 
of  the  system. 

15.  These  rules  were  crafted  in  the 
1992  Allocqtion  Report  and  Order  in  the 
context  of  awarding  Ucenses  by  lottery, 
and  were  intended  "to  reduce  the  fiUng 
of  speculative  appUcations  by  entities 
that  have  no  real  intention  of 
implementing  [218-219  MHz  Service] 
systems."  The  Commission  eliminated 
the  one-year  construction  benchmark  in 
early  1996,  at  the  request  of  several 
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licensees  that  won  their  licenses  in  the 
July  1994  auction.  At  that  time,  the 
Commission  stated  that  the  use  of 
auctions  to  award  licenses  reduces  the 
incentives  for  speculation,  and 
therefore,  concluded  that  the  one-year  - 
benchmark  was  unnecessary.  The 
Commission  further  stated  that 
"eliminating  the  one-year  construction 
requirement  will  provide  licensees  with 
greater  flexibility  in  selecting  service 
options,  obtaining  financing,  selecting 
equipment,  and  other  considerations 
related  to  construction  of  their 
systems."  More  recently,  the  Bureau 
waived  the  three-year  construction 
benchmark  date  for  all  licenses  because 
it  would  have  been  imreasonable  and 
contrary  to  the  public  interest  to  enforce 
the  benchmark  while  relevant 
Commission  policy  was  subject  to 
review  in  this  rulemaking  proceeding. 

16.  Section  309(j)(3)  of  the 
Conununications  Act  states,  in  part,  that 
when  designing  competitive  bidding 
systems,  "the  Commission  shall  include 
safeguards  to  protect  the  public  interest 
in  the  use  of  the  spectnmi  *  *  *."  In 
addition.  Section  309(j)(4)(B)  provides 
that  the  Commission  shall  promote 
investment  in,  and  rapid  deployment  of, 
new  technologies  and  services  by  means 
of  [>erformance  requirements,  such  as 
deadlines  and  penalties  for  performance 
failures.  The  Commission  previously 
found  that  these  provisions  could  be 
satisfied  through  construction 
reqtiirements. 

17.  The  Commission  continues  to  seek 
to  provide  218-219  MHz  Service 
licensees  with  optimal  flexibility  in 
selecting  service  options,  obtaining 
financing,  selecting  equipment,  and 
other  considerations  regarding 
construction  of  systems.  This  interest 
must  be  balanced,  however,  by  the 
mandate  of  Section  309(j)  of  the 
Communications  Act.  Given  the 
Commission's  beUef  that  many  of  the 
service  offerings  that  could  be  provided 
by  218-219  MHz  Service  Ucensees 
could  also  be  provided  by  licensees  of 
other  services,  the  Commission  believes 
it  is  appropriate  to  revisit  the  service 
and  construction  requirements  in  the 
218-219  MHz  Service  to  ensure  that 
218-219  MHz  Service  Ucensees  are 
subject  to  consistent  policies.  Although 
the  Commission  disagrees  with 
Petitioners  that  all  construction 
benchmarks  should  be  eliminated,  the 
Commission  believes  that  strict 
construction  requirements  are  not  the 
most  suitable  and  effective  means  of 
addressing  these  statutory  obligations 
given  that  the  218-219  MHz  Service 
spectnmi  may  be  used  to  offer  a  variety 
of  fixed  and  mobile  services  that  may 


compete  with  capabilities  of  other 
wireless  services. 

18.  Balancing  these  factors,  the 
Commission  tentatively  concludes  that 
218-219  MHz  Service  licensees  should 
be  subject  to  construction  requirements 
consistent  with  those  presently  used  in 
other  services.  Specifically,  the 
Commission  proposes  to  eliminate  the 
three-year  and  five-year  construction 
benchmarks  currently  provided  in  its 
rules,  and  instead  require  that  218-219 
MHz  Service  licensees  provide 
"substantial  service"  to  their  service 
areas  within  five  years  of  license  grant. 
In  past  Orders,  the  Commission  has 
defined  "substantial  service"  as  "service 
that  is  soimd,  favorable,  and 
substantially  above  a  level  of  mediocre 
service,  which  would  barely  warrant 
renewal,"  and  the  Commission  has 
provided  safe  harbor  examples  of 
substantial  service  showings,  such  as 
licensees  ofi^ering  specialized  or 
technologically  sophisticated  service 
that  does  not  require  a  high  level  of 
coverage  to  be  of  benefit  to  customers, 
or  licensees  providing  a  niche  service  to 
businesses  or  focusing  on  serving 
populations  outside  of  areas  currently 
serviced  by  other  Ucensees.  The 
Commission  seeks  comment  on  whether 
this  definition  or  some  other  articulable 
standard  should  be  adopted  to  define 
substantial  service  for  the  218-219  MHz 
Service. 

19.  If  the  Commission  amends  its 
rules  to  extend  218-219  MHz  Service 
Ucenses  to  a  ten-year  term,  it  further 
proposes  to  require  that  all  218-219 
MHz  Service  Ucensees  either  make 
service  available  to  at  least  20  percent 
of  the  population  or  land  area,  or 
demonstrate  substantial  service,  within 
ten  years  of  Ucense  grant.  Licensees 
would  demonstrate  compUance  with  the 
construction  requirements  by  basing 
their  calculations  on  signal  field 
strengths  that  ensure  reUable  service  for 
the  technology  utiUzed,  using  any 
service  radius  contour  formula 
developed  or  generally  used  by 
industry,  provided  that  such  formula  is 
based  on  Uie  technical  characteristics  of 
their  systems.  In  the  alternative,  under 

a  ten-year  Ucense  term  scenario,  the 
Commission  asks  whether,  in  Ueu  of 
establishing  benchmarks,  it  should 
require  Ucensees  to  provide  substantial 
service  to  their  service  area  within  ten 
years  of  license  grant  as  a  condition  of 
renewal.  Finally,  under  a  ten-year 
Ucense  term  scenario,  the  Commission 
proposes  to  assess  compUance  of. 
incumbent  218-219  MHz  Service 
licensees  with  the  five-year  substantial 
service  benchmark  five  years  from  the 
effective  date  of  such  rules  promulgated 
pursuant  to  this  NPRM,  and  the  ten-year 


requirement  at  the  end  of  their  ten-year 
Ucense  term.  Under  any  of  these 
proposals,  Ucensees  wiU  be  required  to 
file  supporting  documentation  showing 
compliance  with  the  construction 
requirements.  Failure  to  meet  the 
benchmark  would  result  in  automatic 
termination  of  the  Ucense,  which  is 
consistent  with  the  Commissions 
current  rules  for  this  service. 

20.  The  Commission  beUeves  that  a 
substantial  service  construction 
reqtiirement  can  promote  efficient  use  of 
the  spectrum  and  encourage  broad 
deployment  of  service.  The  Commission 
further  beUeves  that  this  approach  will 
permit  a  variety  of  service  offerings, 
facilitate  market  development,  provide  a 
clear  and  expeditious  accounting  of 
spectrum  use  by  licensees,  and  ensure 
that  meaningful  service  is  being 
provided  without  unduly  restricting 
service  offerings.  The  Commission  seeks 
comment  on  these  tentative  conclusions 
and  proposals,  and  any  alternatives 
thereto. 

D.  License  Transfierability 

21.  The  Commission  adopted  a 
restriction  on  218-219  MHz  block 
Ucense  transferabiUty  in  the  1992 
Allocation  Report  and  Order  as  an  anti- 
trafficking  rule  governing  the  award  of 
Ucenses  by  lottery.  Under  the  rule,  218- 
219  MHz  Service  Ucensees  may  not 
transfer,  assign,  sell,  or  give  the  Ucenses 
to  any  other  entity  imtil  the  five  year  (50 
percent  coverage)  construction 
benchmark  has  been  met.  In  the  Fourth 
Report  and  Order,  59  FR  24947  (May  13, 
1994),  ["Competitive  Bidding  Fourth 
Report  and  Ordei''),  the  Commission 
specifically  amended  the  rule  to  exclude 
its  appUcation  to  Ucenses  acquired 
through  auction.  Thus,  the 
transferabiUty  restriction  appUes  only  to 
the  18  Ucenses  won  in  the  September 
1993  lottery.  The  Commission  seeks 
comment  on  whether  this  transfer 
restriction  should  be  retained.  Further, 
assuming  the  rule  is  retained,  the 
Commission  seeks  comment  on 
determining  whether  and  when  a 
lottery-won  Ucense  may  be  transferred 
in  Ught  of  its  proposed  changes  to  the 
service  and  construction  rules,  and  its 
proposal  to  permit  partitioning  and 
disaggregation  of  218-219  MHz  Service 
Ucenses. 

E.  Spectrum  Aggregation 

22.  In  estabUshing  rules  for  the  218- 
219  MHz  band,  the  Commission 
concluded  that  the  best  way  to  promote 
competition  in  the  developing 
marketplace  would  be  "to  m^e  at  least 
two  facilities  available  in  each  market." 
Therefore,  the  Commission's  cross" 
ownership  rule  prohibits  an  entity  fi'om 
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holding  or  having  an  interest  in  the 
licenses  for  both  frequency  segment  A 
(218.0-218.5  MHz)  and  frequency 
segment  B  (218.5-219  MHz)  in  the  same 
service  area. 

23.  Petitioners  seek  elimination  of  the 
cross-ownership  rule,  stating,  inter  alia, 
that  competing  services  with  larger 
bandwidth  and  greater  capitalization 
provide  the  necessary  competition  to 
alleviate  any  concern  that  a  218-219 
MHz  Service  licensee  would  exert 
monopoly  power  by  aggregating  one 
megahertz  of  spectrum,  and  that  a  full 
one  megahertz  of  spectnun  would 
enhance  spectrum  flexibility  through 
expanded  applications  and  services.  In 
1996.  the  Commission  denied  a  request 
for  rulemaking  on  this  issue.  In  deciding 
not  to  grant  the  petition  for  rulemaking, 
the  Commission  observed  that  the 
"interactive  television  marketplace  is  in 
a  relatively  early  state  of  competition," 
and  that  "allowing  a  single  entity  to 
acquire  both  Ucenses  in  a  service  area 
would  limit  the  opportunity  for  other 
potential  competitors  to  emerge."  That 
notwithstanding,  restricting  the 
competitive  analysis  of  the  218-219 
MHz  band  to  the  interactive  television 
marketplace  is  inconsistent  with  the 
myriad  of  services  evolving  in  the  218- 
219  MHz  Service.  The  Commission 
believes  that  the  new  regulatory 
environment  it  seeks  to  estabUsh  with 
its  proposals  in  this  NPAAf  will  broaden 
the  field  of  potential  competitors 
providing  services  similar  to  those  in 
the  218-219  MHz  Service.  Therefore,  it 
is  now  appropriate  to  reexamine  the 
cross-ownership  prohibition. 

24.  The  Commission  seeks  comment 
on  whether  it  should  allow  licensees  to 
aggregate  spectrum  in  the  218-219  MHz 
Service  wiUiout  restriction.  Would 
removed  of  the  current  cross-ownership 
prohibition  pose  a  risk  of  significant 
competitive  harm  in  some  markets?  The 
Commission's  goal  in  managing 
spectrum  efficiently  and  fostering 
competition  is  to  license  the  maximum 
number  of  commercially  viable 
competitors  per  region.  Commenters 
should  address  whether  the  500 
kilohertz  spectrum  capacity  limit  of  one 
license  per  market  renders  these 
licenses  not  commercially  viable,  and 
why.  What  other  technologies  provide, 
or  may  in  the  futiue  provide, 
comparable  services  to  those  currently 
provided  or  proposed  for  this  spectrum? 
The  Commission  also  seeks  comment  on 
whether  it  would  be  appropriate  to 
include  218-219  MHz  in  the  calculation 
of  spectnun  aggregation  limits,  given  its 
proposal  to  expand  service  options  to 
common  carrier  or  CMRS  operations. 


F.  Partitioning  and  DisaggregatioB 

25.  In  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking. 
62  FR  653,  62  FR  696  (January  6, 1997). 
["Partitioning  Report  and  Order"),  the 
Commission  expanded  its  rules  to 
permit  geographic  partitioning  and 
spectrum  disaggregation  for  broadband 
PCS  licensees.  Consistent  with  these 
broadband  PCS  rules,  the  Commission 
proposes  to  permit  partitioning  and 
disaggregation  for  the  218-219  MHz 
Service.  The  Commission  tentatively 
concludes  that  a  flexible  approach  to 
partitioned  areas,  similar  to  the  one  it 
adopted  for  broadband  PCS,  is 
appropriate  for  the  218-2 1 9  MHz 
Siervice.  The  Commission  therefore 
proposes  to  permit  partitioning  of  218- 
219  MHz  Service  licenses  based  on  any 
area  defined  by  the  parties  within  the 
licensee's  service  area.  The  Commission 
seeks  comment  on  this  proposal,  and  in 
particular  on  whether  there  are  any 
technical  or  other  issues  luiique  to  the 
218-219  MHz  Service  that  might 
impede  the  adoption  of  such  a  flexible 
approach.  With  regard  to  disaggregation, 
the  Commission  notes  that  even  if  it 
permits  ownership  of  both  licenses  in  a 
market  by  one  entity  as  proposed  above, 
there  would  still  be  only  one  megahertz 
of  spectrum  to  disaggregate.  Given  this 
relatively  narrow  frequency  segment, 
and  the  propagation  and  technological 
limitations  of  the  218-219  MHz  band, 
the  Commission  seeks  comment  on  the 
feasibility  of  spectnun  disaggregation  in 
the  218-219  MHz  Service,  and 
particularly,  whether  minimum 
disaggregation  standards  are  necessary. 
Commenters  should  provide  technical 
justifications  and  other  relevant  support 
in  responding  to  this  issue.  The 
Commission  tentatively  concludes  that 
combined  partitioning  and 
disaggregation  should  also  be  permitted 
for  the  218-219  MHz  Service.  This 
approach  would  afford  parties  optimal 
flexibiUty  to  respond  to  market  forces 
and  demands  for  service  relevant  to 
their  particular  locations  and  service 
offerings.  Further,  the  Commission 
proposes  to  authorize  a  partitionee  and 
disaggregatee  to  hold  its  license  for  the 
remainder  of  the  original  Ucensee's 
term,  with  renewal  expectancy.  The 
Commission  believes  that  this  approach 
would  prevent  Ucensees  from  using 
partitioning  and  disaggregation  to 
circumvent  our  established  Ucense  term 
rules.  Additionally,  by  limiting  the 
license  term  of  the  partitionee  or 
disaggregatee,  the  Commission  ensures 
that  there  will  be  maximum  incentive 
for  parties  to  pursue  available  spectrum 
as  quickly  as  practicable,  thus 
expediting  the  delivery  of  service  to  the 


public.  The  Commission  seeks  comment 
on  these  proposals  and  tentative 
conclusions. 

26.  In  the  Partitioning  Report  and 
Order,  the  Commission  concluded  that 
allowing  partitioning  and  disaggregation 
would  help  to  (1)  remove  potential 
barriers  to  entry,  thereby  increasing 
competition;  (2)  encourage  parties  to  use 
spectrum  more  efficiently;  and  (3)  speed 
service  to  unserved  and  underserved 
areas.  Similarly,  the  Commission 
believes  that  such  an  approach  for  the 
218-219  MHz  Service  would  result  in 
the  same  pubUc  interest  benefits.  The 
Commission  notes  that  small  businesses 
may  face  certain  barriers  to  entry  into 
the  provision  of  spectrum-based 
services,  which  it  believes  may  be 
addressed  by  its  partitioning  and 
disaggregation  proposals.  Providing 
licensees  with  the  flexibility  to  partition 
and  disaggregate  would  create  smaller 
areas  that  could  be  licensed  to  small 
businesses,  including  those  entities  that 
previously  may  not  bive  had  the 
resources  to  participate  successfully  in 
spectrum  auctions.  The  Commission 
seeks  comment  on  these  tentative 
conclusions.  In  particular,  commenters 
are  invited  to  address  whether 
partitioning  and  disaggregation  will 
help  eliminate  market  entry  barriers  for 
small  businesses  consistent  with 
Section  257  of  the  Communications  Act. 
The  Commission  further  invites 
comment  as  to  the  exact  mechanisms  for 
apportioning  and  paying  the  remaining 
govenunent  obligation  between  the 
parties,  and  whether  there  are  any 
unique  circumstances  that  would  make 
devising  such  a  scheme  for  the  218-219 
MHz  Service  more  difficult  than  for 
broadband  PCS. 

27.  In  this  NPRM.  the  Commission 
seeks  comment  on  a  new  set  of 
construction  requirements  for  218-219 
MHz  Service  Ucensees.  In  other  wireless 
services,  the  Commission  has  allowed 
licensees  the  flexibility  to  negotiate 
which  party  will  be  responsible  for 
meeting  the  appUcable  construction 
requirements.  In  each  of  those  cases,  the 
Commission's  goals  has  been  to  ensure 
that  licensees  had  the  flexibility  to 
structure  their  business  plans  while 
ensuring  that  partitioning  and 
disaggregation  not  be  used  as  a  vehicle 
to  circumvent  the  applicable 
construction  requirements,  and  that 
service  be  offered  over  the  relevant 
population,  even  if  not  on  the  entire 
spectrum.  The  Commission  proposes 
that  parties  to  partitioning  and 
disaggregation  in  the  218-219  MHz 
Service  have  comparable  flexibility  in 
meeting  construction  requirements. 
Parties  to  partitioning  would  be  allowed 
to  choose  between  both  parties 
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satisfying  biiild-out  requirements  within 
their  respective  service  areas,  or  having 
the  partitionor  build-out  the  entire 
market.  Parties  to  disaggregation  would 
choose  whether  one  or  both  parties 
would  be  obligated  to  satisfy  build-out 
requirements  within  the  geographic 
service  area.  Non-performing  licensees' 
authorizations  would  be  subject  to 
cancellation  at  the  end  of  the  license 
term.  The  Commission  seeks  comment 
on  these  proposals.. 

G.  Technical  Standards 

28.  In  light  of  the  fact  that  the 
Commission's  primary  goal  in  this 
rulemaking  is  to  provide  additional 
flexibiUty  for  218-219  MHz  Service 
licensees,  the  Commission  must  also 
seek  to  reexamine  the  technical 
restrictions  ciurently  applicable  to  the 
2ia-219  MHz  Service  to  determine 
whether  it  can  enhance  the  technical 
flexibility  of  these  licensees, 
particularly  in  light  of  the  proposals 
contained  in  this  NPRM.  The  technical 
restrictions,  including  rules  requiring 
automatic  power  control  capability, 
anteima  height  and  transmitter  power 
limitations,  duty  cycle  limitations,  and 
other  interference  protection  standards, 
were  based  on  an  agreement  between 
TV  Answer  and  the  Association  for 
Maximum  Service  Television  that  IVDS 
(as  proposed  by  TV  Answer,  now 
known  as  EON  Corporation)  and  TV 
Chaimel  13  operations  could  co-exist. 
Interference  was  of  particular  concern 
since  the  RTU  proposed  for  use  by  TV 
Answer  was  planned  to  be  co-located 
with  the  subscriber/viewer's  television 
set.  However,  the  potential  appUcations 
for  the  218-219  MHz  Service  go  far 
beyond  the  service  envisioned  by  TV 
Answer  when  these  rules  were 
designed.  The  Commission  also  notes 
that  other  services  are  authorized  to 
transmit  in  frequencies  adjacent  to  or 
nearby  218-219  MHz  with  higher  power 
levels  than  allowed  at  218-219  MHz 
and  no  duty  cycle  restrictions,  and  that 
the  Commission  has  not  received  any 
complaints  of  interference  to  TV 
Channel  13  from  any  of  these 
operations. 

29.  These  facts  prompt  the 
Commission  to  seek  comment  as  to 
whether  it  should  relax  some  or  all  of 
the  following  technical  restrictions,  as 
requested  by  Petitioners:  (a)  automatic 
power  control  in  RTUs  with  power  in 
excess  of  100  milhwatts;  (b)  limits  on 
transmitter  effective  radiated  power, 
including  the  100  milliwatt  power 
limitation  on  mobile  RTUs;  (c)  CTS 
antenna  height  and  transmitter  power 
ratios,  whether  or  not  the  CTS  is  located 
beyond  a  boundary  line  10  miles 
outside  the  Grade  B  contour  of  a  TV 


Channel  13  station;  and  (d)  duty  cycle 
limitations.  The  Commission  also  notes 
that  it  has  received  various  requests  for 
waiver  of  these  technical  standards  that 
it  choose  to  address  in  the  larger  context 
of  this  rulemaking,  and  therefore  invite 
comment  on  these  proposed  operations 
in  conjunction  with  the  comments 
addressing  the  issues  raised  in  this 
NPRM.  The  Commission  requests  that 
commenters  provide  empirical  data  and 
analysis  of  the  expected  effect  on 
interference  of  changes  they 
recommend.  Commenters  suggesting 
specific  hmits  are  urged  to  provide 
support  for  their  choices,  recognizing 
that  the  Commission  is  seeking  to 
provide  technical  flexibility  to  coincide 
with  the  regulatory  flexibility  it 
proposes.  Alternatively,  comments  are 
sought  on  whether  the  interference 
provisions  of  §  95.861  of  the 
Commission's  rules,  which  require  218- 
219  MHz  Service  licensees  to  resolve 
interference  problems  to  television 
broadcast  reception  or  discontinue 
operation,  are  sufficient  to  protect 
broadcast  reception.  The  Commission 
tentatively  concludes  that  the  evolution 
toward  precise  digital  technology,  both 
within  the  evolving  218-219  MHz 
Service  industry,  and  on  the  part  of  the 
broadcast  industry,  vdll  further  reduce 
interference  potential,  and  the 
Commission  seeks  comment  on  this 
tentative  conclusion.  Commenters 
should  also  address  any  other  technical 
standards  that  could  be  reexamined  in 
this  rulemaking  that  inhibit  flexible  use 
of  the  spectrum  and  technological 
innovation. 

H.  Incorporation  by  Reference  of  Part  1 
Standardized  Auction  Rules 

30.  In  the  Part  1  Third  Report  and 
Order,  the  Commission  streamlined  its 
auction  procedures  by  adopting  general 
competitive  bidding  rules  applicable  to 
all  auctionable  services.  These 
procediures,  set  forth  in  Part  1,  subpart 
Q  of  the  Commission's  rules,  supersede 
previously-adopted  service-specific 
rules,  unless  the  Commission 
determines  that  with  regard  to  particular 
matters,  the  retention  or  adoption  of 
service-specific  rules  is  warranted. 

31.  The  Commission  proposes  to 
conduct  all  future  auctions  for  licenses 
in  the  218-219  MHz  Service  (both 
auctions  of  initial  licenses  and 
reauctions  of  defaulted  licenses)  in 
conformity  with  the  general  competitive 
bidding  rules  set  forth  in  Part  1,  subpart 
Q  of  the  Commission's  rules. 
Specifically,  the  Commission  proposes 
to  employ  the  Part  1  rules  governing 
designated  entities,  application  issues, 
payment  issues,  competitive  bidding 
design,  procedure  and  timing  issues. 


and  anti-collusion.  In  this  regard, 
consistent  with  the  Commission's 
decision  in  the  Part  1  Third  Report  and 
Order,  the  Commission  would  no  longer 
offer  installment  payments  as  a  means 
of  financing  small  business 
participation  in  the  218-219  MHz 
Service  auction.  Instead,  the 
Commission  wovdd  retain  the  two  tiers 
of  small  business  size  standards 
currently  set  for  218-219  MHz  Service 
licensees,  and  utilize  the  standard 
schedule  of  bidding  credits  set  forth  in 
the  Port  1  Third  Report  and  Order  as 
applied  to  those  two  tiers  of  small 
businesses,  which  would  allow  for 
somewhat  higher  bidding  credits  in 
light  of  the  suspension  of  installment 
payment  financing.  The  Commission 
seeks  comment  on  these  proposals  and 
on  whether  any  of  our  Part  1  rules 
would  be  inappropriate  in  an  auction 
for  this  service. 

32.  The  Commission  adopts  this 
NPRM  as  part  of  its  comprehensive 
exanunatioh  of  regulations  governing 
the  licensing  and  use  of  frequencies  in 
the  218-219  MHz  band.  These  actions 
are  intended  to  establish  a  flexible 
regulatory  framework  for  the  218-219 
MHz  Service  that  will  encourage 
spectrum  efficiency,  technical 
innovation,  and  competition  by  these 
licensees  in  the  wireless  marketplace, 
and  serve  the  ultimate  goal  of  ensuring 
that  the  spectrum  at  218-219  MHz 
provides  the  greatest  benefit  to  the 
public. 

Procedural  Matters  and  Ordering 
Clauses 

I.  Ex  Parte  Rule»— Non-Restricted 
Proceeding 

33.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Simshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203.  and 
1.1206(a). 

B.  Initial  Regulatory  Flexibility 
Analysis 

34.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  Public  Law  96- 
354, 94  Stat.  1164,  as  amended  by  the 
Contract  with  America  Advancement 
Act  of  1996.  Public  Law  104-121. 110 
Stat.  847.  5  U.S.C.  603.  the  Commission 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  impact  on  small  entities  of  the 
proposals  suggested  in  this  document. 
The  IRFA  is  set  forth  immediately  below 
the  Ordering  Clause.  Written  public 
comments  are  requested  with  respect  to 
the  IRFA.  These  comments  must  be  filed 
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in  accordance  with  the  same  filing 
deadlines  for  comments  on  the  rest  of 
this  NPflM,  but  they  must  have  a- 
separate  and  distinct  heading, 
designating  the  comments  as  responses 
to  the  IRFA.  The  Office  of  Public 
Affairs,  Reference  Operations  Division, 
shall  send  a  copy  of  this  NPRM, 
including  the  IRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  SmaU 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

C  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

35.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  the  Commission's 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  pubhc, 
the  Office  of  Management  and  Budget 
(OMB),  and  other  agencies  to  take  this 
opportunity  to  comment  on  the 
information  collections  contained  in 
this  JVPBM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  November  30, 1998. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  both  of 
the  following:  Judy  Boley,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington, 
D.C.  20554,  or  via  the  Internet  to 
jboley®fcc.gov.  and  Timothy  Fain,  OMB 
Desk  Officer,  10236  NEOB,  725  17th 
Street,  N.W.,  Washington,  D.C.  20503,  or 
via  the  Internet  to  fain_t@al.eop.gov. 

D.  Notice  and  Comment  Provisions 

36.  Piusuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  October  30, 
1998,  and  reply  comments  on  or  before 
November  25, 1998.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (May  1, 1998), 


37.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
niunbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs©fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

38.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Commimications 
Commission,  1919  M  St.  N.W.,  Room 
222,  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hoxus  in  the  FCC 
Reference  Center  of  the  Federal 
Commimications  Commission,  Room 
239, 1919  M  Street,  N.W.,  Washington, 
DC  20554. 

39.  Authority  for  issuance  of  this 
Notice  of  Proposed  Rulemaking  is 
contained  in  Sections  4{i),  257,  303(b), 
303(g),  303(r),  309(j),  and  332(a)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i).  257. 
303(b),  303(b),  303(r),  309(j),  and  332(a). 

40.  Accordingly,  it  is  ordered  that  this 
Notice  of  Proposed  Rulemaking  is 
adopted.  It  is  further  ordered  that  the 
Conunission's  Office  of  Public  Afiairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

41.  It  is  further  ordered  that  notice  is 
hereby  given  of  the  prop>osed 
amendments  to  Parts  20  and  95  of  the 
Commission's  rules,  47  CFR  Parts  20 
and  95,  in  accordance  with  the 
proposals  in  this  Notice  of  Proposed 
Rulemaking,  and  that  comment  is 
sought  regarding  such  proposals. 
Pursuant  to  §§  1.415  and  1.419  of  the 


Commission's  rules.  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  October  30, 
1998,  and  reply  comments  on  or  before 
November  25, 1998. 

42.  It  is  further  ordered  that  the 
Petition  for  Rulemaking  and  associated 
amendments  filed  is  granted  in  part  to 
the  extent  described  above  and  is 
denied  in  all  other  respects. 

Initial  Regulatory  Flexibility  Analysis 
(IRFA)  ' 

43.  The  Commission  has  prepared  this 
IRFA  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
Notice  of  Proposed  Rulemaking, 
Amendment  of  Part  95  of  the 
Commission's  Rules  to  Provide 
Regulatory  Flexibility  in  the  218-219 
MHz  Service  {Notice).  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadline  for  comments  on  the 
NPRM,  as  described  supra.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  See  5 
U.S.C.  603(a). 

I.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

44.  This  rulemaking  proceeding  was 
initiated  to  secure  public  comment  on 
proposals  to  maximize  the  efficient  and 
effective  use  of  spectrum  in  the  218-219 
MHz  band,  allocated  in  1992  to  the 
Interactive  Video  and  Data  Service 
(IVDS)  in  the  Personal  Radio  Services, 
now  redesignated  as  the  218-219  MHz 
Service.  In  attempting  to  maximize  the 
use  of  the  218-219  MHz  band,  the 
Commission  continues  its  efforts  to 
improve  the  efficiency  of  spectnun  use, 
reduce  the  regulatory  burden  on 
spectrum  users,  facilitate  technological 
innovation,  and  provide  opportunities 
for  development  of  competitive  new 
service  offerings.  The  proposals 
advanced  in  the  NPRM  are  also 
designed  to  implement  Congress'  goal  of 
giving  small  businesses  the  opportimity 
to  participate  in  the  provision  of 
spectrum-based  services  in  accordance 
with  Section  309(j)  of  the 
Communications  Act  of  1934,  as 
amended  (the  Communications  Act). 

n.  Legal  Basis 

45.  This  action,  including  publication 
of  proposed  rules,  is  authorized  under 
Sections  4(i),  257,  303(b),  303(g),  303(r). 
309(j),  and  332(a)  of  the 
Communications  Act,  47  U.S.C.  154(i), 
257.  303(b).  303(g),  303(r),  309(j),  and 
332(a). 
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UI.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  which  the 
Proposed  Rules  Will  Apply 

46.  The  Regulatory  Flexibility  Act 
directs  agencies  to  provide  a  description 
of  and,  where  feasible,  an  estimate  of 
the  number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  The  Regulatory  Flexibility  Act 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  terra 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  unless 
the  Commission  has  developed  one  or 
more  definitions  that  are  appropriate  for 
its  activities.  A  small  business  concern 
is  one  which:  (1)  is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  SB  A.  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
ovmed  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50.000."  As  of 
1992.  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities.  Below,  the  Commission 
further  describes  and  estimate  the 
niunber  of  small  entity  licensees  and 
regulatees  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

47.  Tliere  are  three  ways  that  may  be 
applicable  to  define  small  entities  for 
these  proposed  rules:  (1)  the  U.S.  Small 
Business  Administration's  (SBA)  size 
standards  under  the  SBA's  Standard 
hidustrial  ClassificaUons  (SIC),  13  CFR 
121.201;  (2)  the  Small  Business  Act's 
definition  of  small  entities  under  15 
U.S.C.  632(a);  and  (3)  the  Commission's 
refined  definition  of  small  business  for 
a  particular  service  for  the  purposes  of 
competitive  bidding. 

48.  The  proposals  in  the  NPflM  would 
affect  a  number  of  small  entities  who  are 
either  licensees,  or  who  may  choose  to 
become  applicants  for  licenses,  in  the 
218-219  MHz  Service.  Such  entities  fall 


into  two  categories:  (1)  those  using  the 
218-219  MHz  Service  for  providing 
interactivity  capabilities  in  conjunction 
with  broadcast  services;  and  (2)  those 
using  the  218-219  MHz  Service  to 
operate  other  types  of  wireless 
communications  services  with  a  wide 
variety  of  uses,  such  as  commercial  data 
appUcations  and  two-way  telemetry 
services.  Theoretically,  an  entity  could 
fall  into  both  categories.  The  spectrum 
uses  in  the  two  categories  differ 
markedly. 

49.  With  respect  to  the  first  category, 
the  provision  of  interactivity 
capabilities  in  conjimction  with 
broadcast  services  could  be  described  as 
a  wireless  provider  of  subscription 
television  service.  The  SBA's  rules 
applicable  to  subscription  television 
services  define  small  entities  as  those 
with  annual  gross  revenues  of  $11 
million  or  less.  In  the  Tenth  Report  and 
Order,  61  FR  60198  (November  27, 
1996),  {"Competitive  Bidding  Tenth 
Report  and  Order"),  the  Commission 
extended  special  competitive  bidding 
provisions  to  small  businesses  with 
annual  gross  revenues  that  are  not  more 
than  $15  miUion,  and  additional 
benefits  to  very  small  businesses  with 
annual  gross  revenues  that  are  not  more 
than  $3  million.  On  January  6, 1998,  the 
SBA  approved  of  the  small  business  size 
standards  estabUshed  in  the  Competitive 
Bidding  Tenth  Report  and  Order. 

50.  "rhe  Commission's  estimate  of  the 
number  ofsmall  business  entities 
operating  in  the  218-219  MHz  band  for 
interactivity  capabilities  with  television 
viewers  begins  with  the  1992  Bureau  of 
Census  report  on  businesses  listed 
imder  SIC  Code  4841,  subscription 
television  services,  which  is  the  most 
recent  information  available.  The  total 
number  of  entities  imder  this  category  is 
1,788.  There  are  1,463  companies  in  the 
1992  Census  Bureau  report  which  are 
categorized  as  small  businesses 
providing  cable  and  pay  TV  services. 
The  Commission  knows  that  many  of 
these  businesses  are  cable  and  television 
service  businesses,  rather  than 
businesses  operating  in  the  218-219 
MHz  band.  The  Commission  also  knows 
that,  to  date,  it  has  issued  612  licenses 
in  the  218-219  MHz  Service.  Therefore, 
the  number  of  small  entities  currently 
providing  interactivity  capabiUty  to 
television  viewers  in  the  218-219  MHz 
Service  which  will  be  subject  to  the 
rules  will  be  less  than  612. 

51.  With  respect  to  the  second 
category,  neither  the  Commission  nor 
the  SBA  has  developed  a  specific 
definition  of  small  entities  applicable  to 
218-219  MHz  band  licensees  that  would 
provide  wireless  conmiunications 
services  other  than  that  described  above. 


Generally,  the  appUcable  definition  of  a 
small  entity  in  this  instance  appears  to 
be  the  definition  under  the  SBA  rules 
applicable  to  establishments  primarily 
engaged  in  furnishing  telegraph  and 
other  message  communications,  SIC 
Code  4822.  This  definition  provides  that 
a  small  entity  is  an  entity  with  annual 
receipts  of  $5  million  or  less.  The  1992^^ 
Census  data,  which  is  the  most  recent 
information  available,  indicates  that  of 
the  286  firms  under  this  category,  247 
had  annual  receipts  of  $4,999  million  or 
less.  The  Commission  seeks  comment 
on  whether  the  appropriate  definition 
for  such  licensees  in  the  218-219  MHz 
Service  is  SIC  Code  4822,  or  whether  it 
should  conclude,  for  purposes  of  the 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  in  this  matter,  that  the 
appropriate  definition  for  all  providers 
of  services  in  the  218-219  MHz  Service 
is  the  Commission's  definition  of  small 
businesses  for  the  purposes  of 
competitive  bidding  in  this  service. 

52.  The  first  auction  of  218-219  MHz 
spectrum  resulted  in  170  entities 
winning  licenses  for  594  Metropolitan 
Statistical  Area  (MSA)  licenses.  Of  the 
594  licenses,  557  were  won  by  entities 
qualifying  as  a  small  business.  For  that 
auction,  the  Commission  defined  a 
small  business  as  an  entity,  together 
with  its  affiliates,  that  has  no  more  than 
a  $6  million  net  worth  and,  after  federal 
income  taxes  (excluding  any  carry  over 
losses),  has  no  more  than  $2  million  in 
armuail  profits  each  year  for  the  previous 
two  years.  The  Commission  cannot 
estimate,  however,  the  number  of 
licenses  that  will  be  won  by  entities 
qualifying  as  small  or  very  small 
businesses  under  its  rules  in  future 
auctions  of  218-219  MHz  spectrum. 
Given  the  success  of-small  businesses  in 
the  previous  auction,  and  the  above 
discussion  regarding  the  prevalence  of 
small  businesses  in  the  subscription 
television  services  and  message 
communications  industries,  the 
Commission  assiunes  for  purposes  of 
this  IRFA  that  in  future  auctions,  all  of 
the  licenses  may  be  awarded  to  small 
businesses,  which  would  be  affected  by 
the  rule  changes  it  proposes. 

rV.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

53.  The  proposed  rules  under 
consideration  in  this  A/PRM  include  the 
possibility  of  altered  reporting  and 
recordkeeping  requirements  for  a 
niunber  of  small  business  entities. 
Specifically,  imder  the  proposals 
contained  in  the  NPRM:  (1)  218-219 
MHz  Service  licensees  and  applicants 
will  be  required  to  elect  regulatory 
status  (common  carrier,  private, 
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commercial  mobile  radio  service, 
private  mobile  radio  service)  and  file 
appropriate  docimientation  coincident 
with  the  regulatory  status  elected;  (2) 
218-219  MHz  Service  licensees  wrill  not 
be  required  to  file  a  license  renewal 
application  after  five  years  bom  the  date 
of  grant  of  the  hcense,  but  will  be 
required  to  file  a  license  renewal 
application  after  ten  years  after  the  date 
of  grant  of  the  license;  (3)  non- 
defaulting  218-219  MHz  Service 
licensees  currently  participating  in  the 
installment  payment  plan  will  be 
required  to  elect  either  to  continue 
making  pajrments  as  reamortized  under 
the  revised  ten-year  term  or  surrender 
any  licenses  it  chooses  to  the 
Commission  for  reauction;  (4)  218-219 
MHz  Service  licensees  electing  to 
continue  making  installment  payments 
will  be  required  to  execute  a  note  and 
security  agreement  as  a  condition  of  the 
reamortization  of  its  installment 
payment  plan  under  the  revised  ten-year 
term;  (5)  218-219  MHz  Service  licensees 
will  not  be  required  to  file  a 
construction  report  after  the  third  year 
of  being  Ucensed,  but  will  be  obfigated 
to  file  construction  reports  in 
accordance  with  the  benchmarks  to  be 
adopted  imder  the  proposals  herein;  and 
(6)  acquisitions  by  partitioning  or 
disaggregation  will  be  treated  as 
assignments  of  a  license  and  parties  will 
be  required  to  comply  with  construction 
requirements,  and  to  submit  a 
certification  to  that  effect.  The 
Commission  requests  comment  on  how 
these  requirements  can  be  modified  to 
reduce  the  burden  on  small  entities  and 
still  meet  the  objectives  of  the 
proceeding. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

54.  The  NPRAf  solicits  comment  on  a 
variety  of  proposals,  some  of  which  are 
described  below.  Rather  than  having  a 
significant  economic  impact  on  small 
entities,  the  NPRM  is  written  toward 
maximizing  opportunities  for 
participation  by,  and  grovrth  of,  small 
businesses  in  providing  wireless 
services.  The  Commission  has  requested 
comment  regarding  the  appropriate 
definition  of  small  business  to  be 
applied  under  the  expanded  natiu«  of 
the  218-219  MHz  Service  it  proposes  in 
the  NPRM.  The  Commission  expects 
that  its  proposals  in  this  NPRM 
regarding  extension  of  license  terms 
firom  five  to  ten  years,  with  a 
corresponding  reamortization  of 
installment  payment  debt,  and  allowing 
partitioning  and  disaggregation  of 
licenses,  will  specifically  assist  small 
businesses.  The  Commission  also 


beheves  that  its  proposals  regarding 
permissible  uses  of  218-219  MHz 
Service,  liberalization  of  construction 
requirements  and  technical  restrictions, 
and  elimination  of  the  cross-ownership 
restriction,  will  make  expansion  of  218- 
219  MHz  Service  operations  easier,  and 
this  flexibility  assists  all  licensees, 
including  small  business  licensees.  The 
Commission  tentatively  concludes  that  a 
flexible  approach  to  regulation  of  the 
218-219  MHz  Service  will  afford  all 
providers,  including  small  businesses, 
the  abiUty  to  respond  to  market  forces 
and  demands  for  service  relevant  to 
their  particular  locations  and  service 
offerings.  The  regulatory  burdens  the 
Commission  proposes  are  necessary  in 
order  to  ensure  that  the  public  receives 
the  benefits  of  innovative  new  services 
in  a  prompt  and  efficient  maimer.  The 
Commission  seeks  comment  on.  and 
will  consider,  any  significant 
alternatives  that  are  consistent  with  the 
objectives  set  forth  in  the  NPRM. 

VI.  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 


chapter)  that  provide  for-profit 
interconnected  service  to  the  pubUc; 


List  of  Subjects 

47  CFR  Part  20  ^ 

Conunimications  common  carrier, 
Commimications  equipment,  Radio. 

47  CFR  Part  95 

Commimications  equipment, 
Penalties.  Radio,  Report  and  record 
keeping  requirements. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Proposed  Rules 

Parts  20  and  95  of  Chapter  I  of  Title 

47  of  the  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
would  be  revised  to  read  as  follows: 

Authority:  Sees.  4,  251,  252.  303,  and  332, 

48  Stat.  1066. 1082,  as  amended;  47  U.S.C. 
154.  251,  252,  303,  and  332.  unless  otherwise 
noted. 

2.  Section  20.9  would  be  amended  by 
redesignating  paragraphs  (a)(12)  and 
(a)(13),  as  (a)(13)  and  (a)(14),  and  adding 
a  new  paragraph  (a){12)  to  read  as 
follows: 

§  20.9    Commercial  mobile  radio  services. 

(a)  *  •  * 

(12)  Mobile  operations  in  the  218-219 
MHz  Service  (part  95,  subpart  F  of  this 


PART  95-PERSONAL  RADIO 
SERVICES 

3.  The  authority  citation  for  part  95 
would  be  revised  to  read  as  follows: 

Authority:  Sees.  4,  303, 48  Stat.  1066. 
1082,  as  amended;  47  U.S.C  154, 303,  unless 
otherwise  noted. 

4.  Section  95.1  would  be  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  95.1    The  General  Mobile  Radio  Service 
(GMRS). 

(b)  The  218-219  MHz  Service  is  a 
two-way  radio  service  authorized  for 
system  licensees  to  provide 
communication  service  to  subscribers  in 
a  specific  service  area.  The  rules  for  this 
service  are  contained  in  subpart  F  of 
this  part. 

5.  Section  95.803  would  be  amended 
by  revising  the  section  heading  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§95.803    218-219  MHz  Service  description. 

(a)  The  218-219  MHz  Service  is  a 
two-way  radio  service  authorized  for 
system  licensees  to  provide 
communication  service  to  subscribers  in 
a  specific  service  area. 

(b)  The  components  of  each  218-219 
MHz  Service  system  are  its 
administrative  apparatus,  its  response 
transmitter  units  (RTUs),  and  one  or 
more  cell  transmitter  stations  (CTSs). 
RTUs  may  be  used  in  any  location 
within  the  service  area. 

*        •        »        •        • 

6.  Section  95.805  would  be  revised  to 
read  as  follows: 

§  95.805    Permissible  communicattons. 

A  218-219  MHz  Service  system  may 
provide  any  fixed  or  mobile 
commimications  service  to  subscribers 
vnthin  its  service  area  on  its  assigned 
spe<itrum,  consistent  with  the 
Commission's  rules  and  the  regulatory 
status  of  the  system  to  provide  services 
on  a  common  carrier  or  private  Insis. 

7.  A  new  §  95.807  would  be  added  to 
read  as  follows: 

f  95J07    Requesting  regulatory  status. 

(a)  Authorizations  for  systems  in  the 
218-219  MHz  Service  will  be  granted  to 
provide  services  on  a  common  carrier 
basis  or  a  private  basis,  or  on  both  a 
common  carrier  and  private  basis  in  a 
single  authorization. 

(1)  Initial  appfications.  An  applicant 
will  specify  on  FCC  Form  601  if  it  is 
requesting  authorization  to  provide 
services  on  a  common  carrier  basis,  a 
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private  basis,  or  on  both  a  common 
carrier  and  private  basis. 

(2)  Amendment  of  pending 
applications.  Any  pending  application 
may  be  amended  to:  (i)  change  the 
carrier  status  requested;  or  (ii)  add  to  the 
pending  request  in  order  to  obtain  both 
common  carrier  and  private  status  in  a 
single  license. 

(3)  Modification  of  license.  A  licensee 
may  modify  a  Ucense  to:  (i)  change  the 
carrier  status  authorized;  or  (ii)  add  to 
the  status  authorized  in  order  to  obtain 
both  common  carrier  and  private  status 
in  a  single  license.  Applications  to 
change,  or  add  to,  carrier  status  in  a 
license  must  be  submitted  on  FCC  Form 
601  in  accordance  with  §  1.1102  of  this 
chapter. 

(b)  An  appUcant  or  licensee  may 
submit  a  petition  at  any  time  requesting 
clarification  of  the  regulatory  status 
required  to  provide  a  specific 
communications  service. 

8.  Section  95.811,  would  be  amended 
by  removing  paragraph  (d)  and  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

f  96.81 1    LicanM  requlraments. 

•        *        •        •        » 

(b)  Each  CTS  that  is  in  the  vicinity  of 
certain  receiving  locations  (see  §  1.923(f) 
of  this  chapter),  or  that  may  have 
significant  environmental  effect  (see 
part  1,  subpart  I  of  this  chapter^,  or  that 
requires  notification  to  the  Federal 
Aviation  Administration  (see  part  17, 
subpart  B  of  this  chapter),  or  that  has  an 
antenna  that  exceeds  6.1  meters  (m)  (20 
feet)  above  ground  or  an  existing  man- 
made  structiue  (other  than  an  antenna 
structure),  must  be  individually 
licensed  to  the  218-219  MHz  Service 
licensee  for  the  service  area  in  which 
the  CTS  is  located.  All  other  CTSs  are 
authorized  imder  the  218-219  MHz 
Service  system  license. 

(c)  Eacn  component  RTU  in  a  218-219 
MHz  Service  system  is  authorized  under 
the  system  license  or  if  associated  with 
an  individually  licensed  CTS,  under 
that  CTS  license. 

9.  A  new  §  95.812  would  be  added  to 
read  as  follows: 

196.812    Uc«iMt»nn. 

(a)  The  term  of  each  218-219  MHz 
Service  system  license  is  ten  years  from 
the  date  of  original  issuance  or  renewal. 

(b)  Licenses  for  individually  licensed 
CTSs  will  be  issued  for  a  period  nmning 
concurrently  with  the  license  of  the 
associated  218-219  MHz  Service  system 
with  which  it  is  licensed. 

10.  Section  95.813  would  be  amended 
by  revising  paragaph  (b)  and  removing 
paragraph  (c)  to  read  as  follows: 

195.613    Eligibility. 


(b)  An  entity  that  loses  its  218-219 
MHz  Service  authorization  due  to 
failure  to  meet  the  construction 
requirements  specified  in  §95.833  may 
not  apply  for  a  218-219  MHz  Service 
system  license  for  three  years  from  the 
date  the  Commission  takes  final  action 
affirming  that  the  218-219  MHz  Service 
license  has  been  canceled. 

11.  Section  95.815  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§95.815    License  application. 

(a)  In  addition  to  the  requirements  of 
part  1,  subpart  F  of  this  chapter,  each 
appUcation  for  a  218^219  \!Hz  Service 
system  license  must  include  a  plan 
showing  how  the  applicant  intends  to 
minimize  co-channel  interference  and 
interference  to  adjacent  channel  users 
and  a  showing  that  the  proposed  system  . 
will  meet  the  service  requirements  set 
forth  in  §  95.831  of  this  part. 
•        •        *        *        * 

12.  Section  95.816  would  be  amended 
by  revising  paragraphs  (a),  (b),  (c),  (d) 
introductory  text,  (d)(1),  (d)(2)  and  (d)(3) 
to  read  as  follows: 

%  95.81 6    Competitive  bidding  proceedings. 

(a)  Mutually  exclusive  initial 
applications  for  218-219  MHz  Service 
system  licenses  are  subject  to 
competitive  bidding.  The  procedures  set 
forth  in  part  1,  subpart  Q,  of  this  chapter 
will  apply  unless  otherwise  provided  in 
this  part. 

(b)  The  Wireless  Telecommunications 
Bureau  will  select  competitive  bidding 
designs  and  mechanisms  in  accordance 
with  §§  1.2103  and  1.2104  of  this 
chapter. 

(c)  The  specific  procedures  applicable 
to  auctioning  particular  218-219  MHz 
Service  licenses  will  be  set  forth  by 
Public  Notice.  Generally,  the  following 
competitive  bidding  procedures  will  be 
used  to  auction  mutually  exclusive  218- 
219  MHz  Service  licenses. 

(1)  Forms,  (i)  Short-form  application. 
See  §  1.2105  of  this  chapter. 

(ii)  Long-form  application.  See 
§  1.2107  (c)  and  (d)  of  this  chapter. 

(2)  Upfront  payments.  Each  applicant 
to  participate  in  a  218-219  MHz  Service 
auction  will  be  required  to  submit  an 
upfront  payment  of  $9,000  per 
MetropoUtan  Statistical  Area  license 
and  $2,500  per  Rural  Service  Area 
Ucense  for  the  maximimi  niunber  of 
licenses  on  which  it  intends  to  bid 
pursuant  to  §  1.2106  of  this  chapter  and 
procedures  specified  by  Public  Notice. 

(3)  Down  payments.  See  §  1.2107(b)  of 
this  chapter. 

(4)  Full  payment.  See  §  1.2109(a)  of 
this  chapter. 


(5)  Default  or  disqualification.  See 
§§  1.2104(g)(2)  of  this  chapter. 

(d)  Designated  entities.  Designated 
entities  are  small  businesses  and  very 
small  businesses,  as  defined  in 
95.816(d)(4)  of  this  section,  and 
businesses  owned  by  members  of 
minority  groups  and/or  women,  as 
defined  in  §  1.2110(b)  of  this  chapter. 

(1)  Bidding  credits,  (i)  A  winning 
bidder  that  qualifies  as  a  small  business 
(as  defined  in  95.816(d)(4)(i)  of  this 
section)  may  use  a  bidding  credit  of  25 
percent  to  lower  the  cost  of  its  winning 
bid. 

(ii)  A  winning  bidder  that  quaUfies  as 
a  very  small  business  (as  defined  in 
95.816(d)(4)(i)(ii)  of  this  section)  may 
use  a  bidding  credit  of  35  percent  to 
lower  the  cost  of  its  vdnning  bid. 
(iii)  The  bidding  credits  referenced  in 
.  p>aragraphs  (1)  and  (2)  of  this  subsection 
are  not  ciunulative. 

(2)  Installment  payments.  See 
§  1.2110(f)  of  this  chapter. 

Note  to  paragraph  (d)(2):  Each  218-219 
MHz  Service  system  licensee  already 
utilizing  an  installment  payment  plan  as  of 
the  effective  date  of  these  rules  will  be 
notified  by  the  Conmiission  of  the  revised 
tenns  of  its  installment  payment  plan.  The 
Commission  may  require  that  such  licensee 
execute  appropriate  loan  documentation,  that 
may  include  promissory  notes,  security 
agreements,  and  other  related  agreements  as 
a  condition  of  the  revised  installment 
payment  plan. 

(3)  Audits.  See  §  1.2110(1)  of  this 
chapter. 

*        •        *        •        • 

13.  Section  95.819  would  be  revised 
to  read  as  follows: 

S  95.819    Ucense  transfsrabHIty. 

(a)  A  218-219  MHz  Service  system 
license  acquired  through  competitive 
bidding  procedures  (including  licenses 
obtained  in  cases  of  no  mutual 
exclusivity),  together  with  all  ofits 
component  CTS  licenses,  may  be 
transferred,  assigned,  sold,  or  given 
away  only  in  accordance  with  the 
provisions  and  procedures  set  forth  in 
§  1.2111  of  this  chapter. 

(b)  A  218-219  MHz  Service  system 
license  obtained  through  random 
selection  procedures,  together  with  all 
of  its  component  CTS  licenses,  may  be 
transferred,  assigned,  sold,  or  given 
away  to  any  other  entity  once  the  five 
year  construction  benchmark 
(substantial  service)  has  been  met,  in 
accordance  with  the  provisions  of 

§  1.948  of  this  chapter. 

(c)  If  the  transfer,  assignment,  sale,  or 
gift  of  a  license  is  approved,  the  new 
Ucensee  is  held  to  the  original 
construction  requirements  set  forth  in 
§95.833  of  this  subpart. 
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14.  A  new  §  95.823  would  be  added 
to  read  as  follows: 

§95.823    Geographic  parUticnlng  and 
spectrum  disaggregation. 

(a)  Eligibility.  Parties  seeking 
Commission  approval  of  geographic 
partitioning  or  spectrum  disaggregation 
of  218-219  MHz  Service  system  licenses 
shall  request  an  authorization  for  partial 
assignment  of  license  pursuant  to 
§1.948  of  this  chapter. 

(b)  Technical  standards. — (1) 
Partitioning.  In  the  case  of  partitioning, 
requests  for  authorization  of  partial 
assignment  of  a  license  must  include,  as 
attachments,  a  description  of  the 
partitioned  service  area  and  a 
calculation  of  the  population  of  the 
partitioned  service  area  and  the  Ucensed 
geographic  service  area.  The  partitioned 
service  area  shall  be  defined  by 
coordinate  points  at  every  3  seconds 
along  the  partitioned  service  area  unless 
an  FCXH-recognized  service  area  is 
utilized  (i.e..  Major  Trading  Area,  Basic 
Trading  Area,  Metropolitan  Service   ' 
Area.  Rural  Service  Area.  Economic 
Area)  or  county  lines  are  followed.  The 
geographic  coordinates  must  be 
specified  in  degrees,  minutes,  and 
seconds,  to  the  nearest  second  of 
latitude  and  longitude,  and  must  be 
based  upon  the  1927  North  American 
Datum  (NAD27).  Applicants  may  supply 
geographical  coordinates  based  on  the 
1983  North  American  Datiun  (NAD83) 
in  addition  to  those  required  (NAD27). 
In  the  case  where  an  FCC-recognized 
service  area  or  county  lines  are  utilized. 
appUcants  need  only  Ust  the  specific 
area(s)  (through  use  of  FCC  designations 
or  county  names)  that  constitute  the 
partitioned  area. 

(2)  Disaggregation.  Spectrum  maybe 
disaggregated  in  any  amoimt. 

(3)  Combined  partitioning  and 
disaggregation.  The  Commission  will 
consider  requests  for  partial 
assignments  of  licenses  that  propose 
combinations  of  partitioning  and 
disaggregation. 

(c)  Provisions  applicable  to 
designated  entities. — (I)  Unjust 
Enrichment.  See  §  1.2111(e)  of  this 
chapter. 

(2)  Parties  not  qualified  for 
installment  payment  plans,  (i)  When  a 
winning  bidder  that  elected  to  pay  for 
its  license  through  an  installment 
pa)mient  plan  partitions  its  license  or 
disaggregates  spectrum  to  another  party 
that  would  not  qualify  for  an 
installment  payment  plan,  or  elects  not 
to  pay  for  its  share  of  the  license 
through  installment  payments,  the 
outstanding  balance  owed  by  tiie 
licensee  (including  accrued  and  unpaid 


interest)  shall  be  apportioned  according 
to  §  1.2111(e)(3)  of  this  chapter. 

(ii)  The  partitionee  or  disaggregatee 
shall,  as  a  condition  of  the  approval  of 
the  partial  assignment  application,  pay 
its  entire  pro  rata  amount  within  30 
days  of  Public  Notice  conditionally 
granting  the  partial  assignment 
application.  Failure  to  meet  this 
condition  will  result  in  cancellation  of 
the  grant  of  the  partial  assignment 
application. 

liii)  The  partitionor  or  disaggregator 
shall  be  permitted  to  continue  to  pay  its 
pro  rata  share  of  the  outstanding  balance 
and  shall  receive  new  financing 
dociunents  (promissory  note,  security 
agreement)  with  a  revised  payment 
obligation,  based  on  the  remaining 
amoimt  of  time  on  the  original 
installment  payment  schedule.  These 
financing  documents  will  replace  the 
partitionor's  or  disaggregator's  existing 
financing  dociunents  which  shall  be 
marked  "superseded"  and  returned  to 
the  licensee  upon  receipt  of  the  new 
financing  dociunents.  The  original 
interest  rate.  estabUshed  pursuant  to 
§  1.2110(f)(3)(i)  of  this  chapter  at  the 
time  of  the  grant  of  the  initial  license  in 
the  market,  shall  continue  to  be  applied 
to  the  partitionor's  or  disaggregator's 
portion  of  the  remaining  government 
obUgation. 

(iv)  A  default  on  the  partitionor's  or 
disaggregator's  payment  obligation  will 
affect  only  the  partitionor's  or 
disaggregator's  portion  of  the  market. 
(SjPortjes  qualified  for  installment 
payment  plans,  (i)  Where  both  parties  to 
a  partitioning  or  disaggregation 
agreement  qualify  for  installment 
payments,  the  partitionee  or 
disaggregatee  will  be  permitted  to  make 
installment  payments  on  its  portion  of 
the  remaining  government  obligation, 
(ii)  Each  party  will  be  required,  as  a 
condition  to  approval  of  the  partial 
assignment  apphcation,  to  execute 
separate  financing  documents 
(promissory  note,  security  agreement) 
agreeing  to  pay  its  pro  rata  portion  of 
the  balance  due  (including  accrued  and 
unpaid  interest),  as  apportioned 
according  to  §  1.2111(e)(3)  of  this 
chapter,  based  upon  the  installment 
payment  terms  for  which  it  quafifies 
under  the  rules.  The  financing 
documents  must  be  returned  to  the  U.S. 
Treasury  within  thirty  (30)  days  of  the 
Pubhc  Notice  conditionally  granting  the 
partial  assignment  application.  Failure 
by  either  party  to  meet  this  condition 
will  result  in  the  automatic  cancellation 
of  the  grant  of  the  partial  assignment 
application.  The  interest  rate, 
established  pursuant  to  §  1.2110(f)(3)(i) 
of  this  chapter  at  the  time  of  the  grant 
of  the  initial  license  in  the  market,  shall 


continue  to  be  applied  to  both  parties' 
portion  of  the  balance  due.  Eadi  party 
will  receive  a  license  for  its  portion  of 
the  partitioned  market. 

(iii)  A  default  on  an  obUgation  will 
affect  only  that  portion  of  the  market 
area  held  by  the  defaulting  party. 

(iv)  Partitionees  or  disaggregatees  that 
quaUfy  for  installment  payment  plans 
may  elect  to  pay  some  of  their  pro  rata 
portion  of  the  balance  due  in  a  lump 
sum  payment  to  the  U.S.  Treasury  and 
to  pay  the  remainder  in  installments  as 
set  forth  in  §  1.2110(f)  of  this  chapter, 
(d)  Construction  Requirements. — (1) 
Partitioning.  Partial  assignors  and 
assignees  for  Ucense  partitioning  have 
two  options  to  meet  construction 
requirements.  Under  the  first  option,  the 
partitionor  and  partitionee  would  each 
certify  that  they  will  independently 
satisfy  the  applicable  construction 
requirements  set  forth  in  §  95.833  for 
their  respective  partitioned  areas.  If 
either  Ucensee  failed  to  meet  its  §  95.833 
requirement,  only  the  non-performing 
licensee's  renewal  application  would  be 
subject  to  dismissal.  Under  the  second 
option,  the  partitionor  certifies  that  it 
has  met  or  will  meet  the  §  95.833 
requirement  for  the  entire  market.  If  the 
partitionor  fails  to  meet  the  §  95.833 
requirement,  however,  only  its  renewal 
apphcation  would  be  subject  to 
forfeitiue  at  renewal. 

(2)  Disaggregation.  Partial  assignors 
and  assignees  for  Ucense  disaggregation 
have  two  options  to  meet  construction 
requirements.  Under  the  first  option,  the 
disaggregator  and  disaggregatee  would 
certify  that  they  each  will  share 
responsibiUty  for  meeting  the  appUcable 
construction  requirements  set  forth  in 
§  95.833  for  the  geographic  service  area. 
If  parties  choose  this  option  and  either 
party  fails  to  do  so,  both  Ucenses  would 
be  subject  to  forfeiture  at  renewal.  The 
second  option  would  aUow  the  parties 
to  agree  that  either  the  disaggregator  or 
the  disaggregatee  would  be  responsible 
for  meeting  the  §  95.833  requirement  for 
the  geographic  service  area.  If  parties 
choose  this  option,  and  the  party 
responsible  for  meeting  the  construction 
requirement  fails  to  do  so,  only  the 
Ucense  of  the  nonperforming  party 
would  be  subject  to  forfeiture  at 
renewal. 

(3)  All  appUcations  requesting  partial 
assigiunents  of  Ucense  for  partitioning 
or  disaggregation  must  include  the 
above-referenced  certification  as  to 
which  of  the  construction  options  is 
selected. 

(4)  Responsible  parties  must  submit 
supporting  documents  showing 
compUance  with  the  respective 
construction  requirements  within  the 
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appropriate  construction  benchmarks 
set  forth  in  §95.833. 

15.  Section  95.831  would  be  revised 
to  read  as  follows: 

$95,831    Service  raqulrwnents. 

Subject  to  the  initial  construction 
requirements  of  §  95.833  of  this  subpart, 
each  218-219  MHz  Service  system 
licensee  must  either  demonstrate  that  it 
provides  substantial  service,  or  make 
service  available  to  at  least  20  percent 
of  the  population  or  land  area  located 
within  the  service  area.  "Substantial 
service"  means  service  that  is  sound, 
favorable,  and  substantially  above  a 
level  of  mediocre  service  that  would 
barely  warrant  renewal. 

16.  Section  95.833  woiUd  be  revised 
to  read  as  follows: 

§95.833    Construction  requirements. 

(a)  Each  218-219  MHz  Service  system 
licensee  must  demonstrate  that  it. 
provides  substantial  service  to  its 
service  area  within  five  years  of  Ucense 
grant. 

Note  to  pu-agraph  (a):  Each  21S-219  MHz 
Service  system  licensed  as  of  the  effective 
date  of  these  rules  must  demonstrate  that  it 
provides  substantial  service  to  its  service  area 
within  five  years  of  the  effective  date  of  these 
rules. 

(b)  Each  218-219  MHz  Service  system 
licensee  must  make  service  available  to 
at  least  20  percent  of  the  population  or 
land  area  within  the  service  area  within 
ten  years  of  grant  of  the  218-219  MHz 
Service  system  license.  As  an  alternative 
to  the  coverage  requirement  of  this 
paragraph,  the  218-219  MHz  Service 
system  licensee  may  demonstrate  that  it 
provides  substantial  service  to  its 
service  area  within  ten  years  of  license 
grant. 

(c)  In  demonstrating  compliance  with 
the  construction  requirements  set  forth 
in  this  section,  licensees  must  base  their 
calculations  on  signal  field  strengths 
that  ensure  reliable  service  for  the 
technology  utiUzed.  Licensees  may  use 
any  service  radius  contour  formula 
developed  or  generally  used  by 
industry,  provided  that  such  formula  is 
based  on  die  technical  characteristics  of 
their  system. 

(d)  Failtire  to  meet  the  construction 
requirements  set  forth  in  this  section 
will  result  in  automatic  cancellation  of 
the  218-219  MHz  Service  system 
license,  and  will  result  in  the  licensee's 
ineligibility  to  apply  for  218-219  MHz 
Service  licenses  for  three  years  fi-om  the 
date  the  Commission  takes  final  action 
affirming  that  the  218-219  MHz  Service 
license  has  been  canceled.  See  47  CFR 
§  95.813(b).  For  the  purposes  of  this 
section,  a  CTS  is  not  considered  as 
providing  service  imless  that  CTS  and 


two  associated  RTUs  are  placed  in 
operation. 

(e)  Each  218-219  MHz  Service  system 
licensee  must  file  a  progress  report  at 
the  conclusion  of  each  of  the  two 
benchmark  periods  to  inform  the 
Commission  of  the  construction  status 
of  the  system.  The  report  must  include: 

(1)  A  showing  of  how  the  system 
meets  the  benchmark;  and 

(2)  A  list,  including  addresses,  of  all 
component  CTSs  constructed. 

17.  Section  95.853  would  be  amended 
by  adding  a  new  first  sentence  to 
paragraph  (a)  to  read  as  follows: 

§95.853    Frequency  segments. 

(a)  There  are  two  fi^quency  segments 
available  for  assignment  to  the  218-219 
MHz  Service  in  each  service  area.  *  •  * 

•        •        •        *        • 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 
RIN  1018-AF23 

Export  of  River  Otters  Taken  in 
Missouri  in  the  1998-1999  and 
Subsequent  Seasons 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  is  a  treaty  that  regulates 
international  trade  in  certain  species  of 
animals  and  plants.  Exports  of 
specimens  (live,  dead,  or  parts  and 
products  thereof)  of  animals  and  plants 
listed  in  Appendix  II  of  CITES  require 
an  export  permit  from  the  country  of 
origin.  Export  permits  for  specimens  of 
species  listed  in  CITES  Appendix  II  are 
issued  by  a  coimtry's  CITES 
Management  Authority  after  two 
conditions  are  met:  the  country's  CITES 
Scientific  Authority  must  determine 
that  the  exports  will  not  be  detrimental 
to  the  survival  of  the  species.  This  is 
known  as  a  "non-detriment  finding"; 
the  CITES  Management  Authority  must 
determine  that  the  specimens  were  not 
obtained  in  violation  of  laws  for  their 
protection.  Live  animals  or  plants 
require  additional  findings.  For  exports 
from  the  United  States,  the  U.S.  Fish 
and  Wildlife  Service's  Office  of 
Management  Authority  and  Office  of 
Scientific  Authority  make  these 
findings. 


The  purpose  of  this  proposed  rule  is 
to  announce  proposed  findings  by  the 
CITES  Scientific  and  Management 
Authorities  of  the  United  States  on  the 
export  of  river  otters  taken  in  the  State 
of  Missouri,  and  to  propose  the  addition 
of  Missouri  to  the  list  of  States  and 
Indian  Nations  approved  for  export  of 
river  otter  skins.  This  approval  is  on  a 
multi-year  basis.  The  Service  proposes 
to  apply  these  findings  to  river  otters 
taken  in  Missouri  duri^g  the  1998-1999 
season  and  subsequent  seasons,  subject 
to  the  conditions  applying  to  other 
approved  States.  We  appreciate  your 
comments  on  this  proposed  rule. 
DATES:  The  Service  will  consider 
comments  received  on  or  before  October 
30. 1998  in  making  its  final 
determination  on  this  proposed  rule. 
ADDRESSES:  Please  send  your 
correspondence  concerning  this 
proposed  nUe  to:  Office  of  Scientific 
Authority;  U.S.  Fish  and  Wildlife 
Service;  Mail  Stop  ARLSQ  750;  1849  C 
Street,  NW;  Washington,  DC  20240;  or 
via  E-mail  to:  r9osa®mail.fws.gov. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  from  8:00  am  to  4:00  pm, 
Monday  through  Friday,  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scientific  Authority  finding:  Dr.  Susan 
Lieberman,  Chief.  Office  of  Scientific 
Authority;  phone:  703-358-1708;  fax: 
703-358-2276;  E-mail: 
r9osa@mail.fws.gov.  Management 
Authority  finding:  Ms.  Teiko  Saito, 
Chief,  Office  of  Management  Authority; 
U.S.  Fish  and  Wildlife  Service;  Mail 
Stop  ARLSQ  700;  1849  C  Street,  NW, 
Washington,  DC  20240;  phone:  703- 
358-2095;  fax:  703-358-2280. 
SUPPLEMENTARY  INFORMATION:  On 
January  5. 1984  (49  FR  590),  we 
published  a  rule  granting  approval  for 
the  export  of  pelts  of  North  American 
river  otters  [Lontra  canadensis]  and 
certain  other  CITES- listed  Appendix-II 
species  of  furbearing  mammals  from 
specified  States  and  Indian  Nations, 
Tribes,  and  Reservations  (hereafter 
referred  to  as  Indian  Nations).  That  rule 
covered  the  1983-1984  season  as  well  as 
subsequent  seasons.  In  succeeding 
years,  we  have  approved  the  export  of 
pelts  of  one  or  more  species  of 
furbearing  mammals  listed  in  CITES 
Appendix  II  from  other  States  and 
Indian  Nations,  through  the  rule-making 
process.  These  approvals  were  and 
continue  to  be  subject  to  certain 
population  monitoring  and  export 
requirements.  The  purposes  of  this 
proposed  rule  are  to:  (1)  Announce 
proposed  findings  by  the  Scientific  and 
Management  Authorities  of  the  United 
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States  for  the  export  of  river  otter  pelts 
[Lontra  canadensis)  taken  in  the  State  of 
Missouri;  and  (2)  to  add  Missouri  to  the 
list  of  States  and  Indian  Nations 
approved  for  the  export  of  river  otter 
skins.  We  propose  these  findings  for  the 
export  of  the  pelts  of  river  otters  taken 
in  the  State  of  Missouri  during  the 
1998-1999  and  subsequent  seasons, 
subject  to  the  conditions  appljring  to 
other  approved  States  and  Tribes. 

CITES  regulates  the  import,  export,  re- 
export, and  introduction  from  the  sea  of 
animal  and  plant  species  listed  in  the 
three  CITES  Appendices  for  the  purpose 
of  controlling  trade  in  those  species. 
According  to  CITES  (and  the 
Endangered  Species  Act,  which 
implements  CITES  in  the  United  States): 

1.  Appendix  I  includes  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  trade. 

2.  Appendix  II  includes  species  that, 
although  not  necessarily  threatened 
with  extinction  now,  may  become  so 
unless  their  trade  is  strictly  controlled. 
Appendix  n  also  includes  species  that 
must  be  subject  to  regulation  in  order 
that  trade  in  other  currently  or 
potentially  threatened  species  (those  in 
Appendix  I  or  II)  may  be  brou^t  imder 
effective  control  (e.g.,  because  of 
difficulty  in  distinguishing  specimens  of 
threatened  species  from  those  of  other 
non-threatened  species). 

3.  Appendix  Ilf  includes  species  that 
any  Party  coimtry  identifies  as  being 
subject  to  regulation  within  its 
jurisdiction  for  purposes  of  preventing 
or  restricting  exploitation,  and  for 
which  it  needs  the  cooperation  of  other 
Party  countries  to  control  trade. 

CTTES  Appendix  11  includes  the 
American  river  otter  pursuant  to  CITES 
Article  n,  paragraph  2(b).  You  may 
obtain  a  copy  of  the  CITES  Treaty  from 
the  Office  of  Scientific  Authority  at  the 
above  address  or  from  the  Service's  web 
page  at  http://www.fws.gov.  CITES 
Article  n,  paragraph  2  states:  "Appendix 
n  shall  include:  (a)  all  species  which 
although  not  necessarily  now  threatened 
with  extinction  may  become  so  imless 
trade  in  specimens  of  such  species  is 
subject  to  strict  regulation  in  order  to 
avoid  utilization  incompatible  with 
their  survival;  and  (b)  other  species 
which  must  be  subject  to  regulation  in 
order  that  trade  in  specimens  of  certain 
species  referred  to  in  sub-paragraph  (a) 
of  this  paragraph  may  be  brou^t  under 
effective  control."  In  the  January  5, 1984 
Federal  Register  (49  FR  590),  we 
announced  the  results  of  a  review  of  the 
species  listed  at  the  fourth  meeting  of 
the  CITES  Conference  of  the  Parties 
(COP4,  held  in  1983  in  Botswana) 
regarding  U.S.  species  of  furbearing 
mammals,  including  the  river  otter. 


Specifically,  we  determined  that  the 
river  otter  is  included  in  Appendix  n  of 
CITES  because  of  the  similarity  in 
appearance  of  its  pelts  (and  of  products 
manufactured  from  those  pelts)  to  other 
species  listed  in  Appendix  I  or  II.  The 
Service  determined  at  that  time  that  the 
American  river  otter  did  not  qualify  for 
CITES  Appendix  n  based  on  its  own 
conservation  status,  but  rather  due  to  its 
similarity  to  other  listed  species.  The 
January  5, 1985,  Notice  in  the  Federal 
Register  described  how  our  Office  of 
Scientific  Authority  planned  to  monitor, 
on  an  annual  basis,  the  population  and 
trade  status  of  the  native  furbearer 
species  listed  pursuant  to  CITES  Article 
n.2(b).  We  stated  then  that  we  could 
institute  restrictive  export  controls  for  a 
given  species,  for  one  or  more  States  or 
Indian  Nations,  if  export  levels 
appeared  to  be  contributing  to  long-term 
population  declines.  In  that  document 
we  also  described  how  our  Office  of 
Management  Authority  would  require 
States  and  Indian  Nations  to  assure  the 
legal  acquisition  of  specimens  entering 
international  trade,  as  evidenced  by 
marking  with  approved,  serially  unique 
tags. 

Scientific  Authority  Findings 

Article  IV  (paragraph  2)  of  CITES 
requires  that,  before  the  Management 
Authority  issues  a  permit  to  export  a 
specimen  of  a  species  included  in 
Appendix  H,  the  Scientific  Authority 
must  advise  "that  such  export  will  not 
be  detrimental  to  the  survival  of  that 
species."  Our  Office  of  Scientific 
Authority  must  develop  such  advice 
(known  as  a  "non-detriment  finding") 
for  the  export  of  Appendix-II  animals,  in 
accordance  with  Section  8A(c)(2)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  For  native  U.S.  species  such 
as  the  river  otter,  the  Act  requires  the 
Secretary  of  the  Interior  to  base  export 
determinations  and  advice  "upon  the 
best  available  biological  information 
derived  &x)m  professionally  accepted 
wildlife  management  practices;  but  is 
not  required  to  make,  or  require  any 
State  to  make,  estimates  of  population 
size  in  making  such  determinations  or 
giving  such  advice." 

The  wildlife  agencies  of  individual 
States  and  Indian  Nations  manage  the 
river  otter.  We  identified  in  the  January 
5, 1984,  Federal  Register,  and  listed  in 
50  CFR  §  23.53  most  of  States  and 
Indian  Nations  approved  for  the  export 
of  river  otters.  We  granted 
administrative  approval  to  the  State  of 
Tennessee  for  the  1994-1995  season  and 
multi-year  approval  through  a  rule- 
making for  1995-1996  and  subsequent 
seasons  (61  FR  2454,  January  26,  1996). 
We  granted  administrative  approval  to 


the  State  of  Missouri  for  the  1996-1997 
and  1997-1998  seasons.  Each  State  or 
Indian  Nation  approved  by  the  Service 
for  the  export  of  river  otters  has  a 
program  to  regulate  the  trapping  and 
take  of  the  species. 

The  Service's  Office  of  Scientific 
Authority  therefore  has  two  primary 
obligations  regarding  exports  of  river 
otters  taken  in  the  United  States: 

(1)  We  must  find  that  any  U.S.  exports 
of  river  otter  pelts  are  not  detirimental  to 
the  population  status  in  the  wild  of  any 
other  similar  furbearer  species  listed  in 
Appendix  I  or  n. 

(2)  We  must  determine  that  the  status 
of  river  otters  in  the  United  States 
(based  on  information  provided  by  the 
States  and  based  on  our  own  monitoring 
of  trade)  does  not  decline  to  the  point 
where  the  species  itself  could  quaUfy  for 
inclusion  in  CITES  Appendix  II  in  its 
own  right,  pursuant  to  Article  11.2(a). 
The  CTTES  Parties  adopted  new, 
improved  criteria  for  inclusion  of 
species  in  Appendix  II,  pursuant  to 
Article  n.2(a),  at  the  ninth  meeting  of 
the  Conference  of  the  Parties,  held  in 
the  United  States  in  November  1994 
(Resolution  Conf.  9.24). 

Since  listing  of  the  river  otter  in 
Appendix  n  was  due  to  its  similarity  of 
appearance  to  other  listed  species  in 
need  of  trade  controls,  an  important 
component  of  our  non-detriment  finding 
is  consideration  of  the  impact  of  river 
otter  trade  on  the  status  of  these  other 
species.  The  Office  of  Scientific 
Authority  has  determined  that  the 
CTTES  requirement  of  issuing  export 
permits  naming  the  species  being 
traded,  coupled  with  the  marking  of 
pelts  with  tags  bearing  the  name  of  the 
species.  State  of  origin,  year  of  take,  and 
a  unique  serial  nimiber,  is  sufficient  to 
eliminate  potential  problems  of 
confusion  with,  and  therefore  risk  to, 
other  listed  species.  The  requirement  to 
tag  all  river  otter  pelts  with  unique, 
tamper-proof  tags  is  a  U.S.  requirement 
that  goes  beyond  any  CFTES 
requirement  (see  Management  Authority 
Findii^s,  below,  for  tag  specifications). 

In  addition  to  considering  the  effect  of 
trade  on  species  or  populations  other 
than  those  being  exported  bom  the 
United  States,  we  will  regularly 
examine  information  on  river  otters  in 
the  State  of  Missouri  to  determine  if 
there  is  a  population  decline  that  might 
warrant  more  restrictive  export  controls. 
The  Service  also  will  continue  to  work 
closely  with  the  State  of  Missouri, 
which  has  primary  management 
responsibility  for  river  otters.  The 
monitoring  and  assessment  for  Missouri 
will  follow  the  same  approach  used  for 
other  States  and  Indian  Nations.  As  part 
of  this  monitoring,  we  annually  request 
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that  the  States  and  Indian  Nations 
already  approved  for  export  of  river 
otters  certify  to  the  Service  that  the  best 
available  biological  information  derived 
from  professionally  accepted  wildlife 
management  practices  indicates  that 
take  of  river  otters  during  the 
forthcoming  season  will  not  be 
detrimental  to  the  survival  of  the 
species. 

Whenever  available  information  from 
the  States  or  other  sources  indicates  a 
possible  problem  in  a  particular  State, 
the  Scientific  Authority  will  conduct  a 
comprehensive  review  of  accumulated 
information  to  determine  whether 
conclusions  about  the  treatment  of  these 
species  as  listed  for  similarity  of 
appearance  (Article  II.2.b)  continue  to 
be  true  for  the  particular  State. 

Originally  a  common  resident  of  the 
State  of  Missouri,  river  otters  were 
nearly  extirpated  from  the  State  between 
1860  and  1910.  An  estimated  70  animals 
survived  in  the  southeastern  part  of  the 
State  by  the  mid-1930s.  Because  most 
significant  habitat  changes  occurred 
more  recently,  this  early  population 
decline  is  believed  to  be  a  consequence 
of  imregulated  trapping  and  other 
killing  of  the  species.  Legal  protection 
for  the  species  occurred  in  1936,  but  the 
species  did  not=begin  to  recover  until 
the  State  initiated  a  restoration  and 
reintroduction  program.  The  Missouri 
Department  of  Conservation  (MDC) 
initiated  a  river  otter  reintroduction 
program  in  1982,  whereby  it  released 
845  river  otters  at  43  locations  in  the 
State.  The  MDC  considers  that 
restoration  program  to  have  been 
completed  in  1992;  during  those  10 
years  it  studied  the  status  and 
distribution  of  river  otters  in  the  State. 
Based  on  information  provided  by  the 
State  of  Missouri  and  other  States,  the 
Service  beUeves  that  the  status  of  river 
otters  in  the  Midwest  of  the  United 
States  has  improved,  and  populations  in 
virtually  all  States  where  the  species  is 
native  are  either  stable  or  increasing.  We 
published  a  discussion  of  this  release 
program  and  our  previous  findings  on 
river  otters  in  Missouri  in  the  Federal 
Register  on  April  2,  1996  (61  FR  14543) 
and  October  7. 1996  (61  FR  52403). 

According  to  the  MDC,  Missouri  has 
in  place  several  different  methods  to 
monitor  and  assess  the  status  of  river 
otters  in  the  State:  (1)  A  three-year  study 
began  in  1996,  in  cooperation  with  the 
University  of  Missouri,  to  develop 
population  monitoring  methods, 
including  a  stream  survey  for  otter  sign, 
a  capture-per-unit-effort  index  based  on 
trappers'  records,  and  a  refined 
population  model  based  on  age-specific 
reproduction  data  and  age-distribution 
data  from  a  sample  of  Missouri  river 


otters;  (2)  the  State  uses  aerial  surveys 
of  winter  tracks  to  monitor  populations, 
along  with  Archer's  Index  to  Furbearer 
Populations,  as  an  index  of  population 
trends;  and  (3)  the  State  has  in  place  a 
mandatory  pelt  registration  and  tagging 
program  during  annual  trapping 
seasons,  in  order  to  provide  a  harvest 
accounting  system. 

In  1995,  the  Missouri  Conservation 
Commission  approved  an  otter  trapping 
season  for  the  1996-1997  season.  After 
further  deliberation  we  approved  export 
authorization  for  pelts  of  Missouri  river 
otters  taken  during  the  1996-1997 
season.  Subsequently,  in  July  1997,  the 
MDC  requested  export  authority  for  the 
1997-1998  season  and  subsequent 
trapping  seasons.  We  granted  export 
authorization  for  the  1997-1998  season 
only,  based  on  our  evaluation  of 
information  provided  by  Missouri-  On 
Jime  22, 1998,  our  Office  of  Scientific 
Authority  received  a  detailed  request 
from  the  State  of  Missouri  for  approval 
of  exports  of  river  otter  pelts  for  1998- 
1999  and  subsequent  seasons.  The  June 
22,  1998,  request  from  the  State  of 
Missouri  Department  of  Conservation 
contained  detailed  analyses  of  data  from 
the  1997-1998  season  as  well  as 
previous  seasons.  This  information  is 
available  on  request  from  the  Office  of 
Scientific  Authority. 

According  to  the  State  of  Missouri, 
trappers  took  1,146  otters  in  the  1997- 
1998  trapping  season.  The  State  believes 
that  trapping  pressure  and  the  number 
of  otters  taken  per  licensed  trapper  (an 
index  of  population  status)  remained 
basically  the  same  from  previous  years. 
Of  those  otters  taken,  the  State  tagged 
1,128  with  CITES  tags  provided  by  the 
Service.  The  State  also  analyzed  and 
necropsied  260  river  otters  taken  in  the 
State  as  an  important  component  of  its 
assessment  of  river  otter  populations. 
The  submission  of  Jime  22, 1998.  from 
the  State  elaborates  on  these 
assessments.  Using  a  number  of  indices 
and  measurements,  the  State  of  Missouri 
has  determined  that  reproductive  rates 
are  higher  than  previously  predicted  for 
river  otters  and  that  a  healthy 
proportion  of  the  river  otter  population 
in  the  State  consists  of  juveniles  and 
yearlings  (both  males  and  females), 
which  reinforces  the  State's  assertion 
that  the  population  is  increasing.  The 
State  also  used  population  demographic 
data  from  otter  necropsies  and  survival 
data  from  radio-telemetry  studies  to 
model  otter  population  growth.  The 
MDC  has  concluded  that  there  is  a  pre- 
season estimated  population  of  6,736 
river  otters  in  the  State  of  Missouri,  and 
that  this  population  continues  to 
increase. 


Ongoing  river  otter  population 
surveys  in  Missouri  have  taken  place 
both  prior  to  and  after  the  trapping 
season.  Preliminary  results  indicate  a 
stable  or  increasing  population.  The 
State  also  calculates  indices  of  capture- 
per-imit-effort  based  on  trapper  diaries, 
but  analysis  of  these  data  for  the  1997- 
1998  season  is  not  yet  completed.  The 
MDC  has  also  used  Archer's  Index  to 
Furbearer  Populations  to  detect  changes 
in  furbearer  populations;  those  results 
are  consistent  with  an  increase  in  river 
otter  populations. 

The  State  of  Missouri  believes  that  its 
data  support  a  conclusion  that  river 
otter  populations  are  widely  distributed 
and  secure  in  Missouri.  The  Service 
notes  that  whether  or  not  export 
approval  is  granted  under  CITES,  the 
State  of  Missouri  has  primary 
responsibiUty  for  managing  its  river 
otter  populations  and  will  continue  its 
trapping  program.  The  State  of  Missouri 
is  conmiitted  to  continue  its  surveys, 
population  monitoring,  and  population 
modeling.  Based  on:  (1)  The  biological 
and  other  information  provided  by  the 
Missouri  Department  of  Conservation; 

(2)  the  existence  of  a  management 
infrastructure  in  the  State  for  managing 
and  enforcing  trapping  regulations;  and 

(3)  the  determination  that  permitting 
and  tagging  requirements  will  virtually 
eliminate  &e  possibility  that  exporters 
will  misrepresent  other  similar- 
appearing  CITES-listed  species  in  trade 
as  river  otters,  the  Service's  Office  of 
Scientific  Authority  proposes  to  issue 
advice  to  the  Office  of  Management 
Authority  that  exports  of  river  otter 
pelts  of  animals  legally  taken  in  the 
State  of  Missouri  will  not  be  detrimental 
to  the  population  of  other  similar 
furbearer  species  listed  in  QTES 
Appendix  I  or  II.  Furthermore,  the 
Office  of  Scientific  Authority  also 
believes  that  river  otters  in  the  United 
States  do  not  qualify  for  inclusion  in 
CITES  Appendix  II  pursuant  to  Article 
11.2(a).  Therefore,  the  Service  proposes 
to  add  the  State  of  Missouri  to  the  list 
of  States  and  Indian  Nations  approved 
for  export  of  river  otters. 

Management  Authority  Findings 

Exports  of  Appendix-n  species  are 
allowed  under  CITES  only  if  the 
Management  Authority  is  satisfied  that 
the  specimens  were  not  obtained  in 
violation  of  laws  for  their  protection. 
Therefore,  to  allow  an  export,  we  must 
be  satisfied  that  applicants  vtrishing  to 
export  river  otter  pelts,  hides,  or 
products  obtained  them  in  compliance 
with  State,  Indian,  and  Federal  law. 
State  or  Tribal  tagging  programs  provide 
evidence  of  legal  take  for  the  following 
native  U.S.  species:  Alaskan  gray  wolf. 
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Alaska  brown  or  grizzly  bear,  American 
alligator,  bobcat,  lynx,  and  river  otter. 
The  States  and  Tribes  have 
responsibility  for  management  of  these 
species,  and  we  assm«  ourselves  that 
pelts  are  taken  in  accordance  with  State 
and  Tribal  law  through  a  tagging 
program.  The  Service  annually  contracts 
for  the  manufacture  and  delivery  of 
specific  CITES  animal-hide  tags  for 
States  and  Indian  Nations  that  qualify. 
We  note  that,  although  the  United  States 
instituted  this  tagging  requirement 
independently  of  CITES,  the  CITES 
Parties  adopted  it  for  all  crocodilian 
species.  The  Office  of  Management 
Authority  is  responsible  for  ordering  the 
tags  for  all  approved  States  and  Indian 
Nations  and  provides  them  at  no  charge. 
We  have  adopted  the  following  export 
requirements  for  the  1983-1984  and 
subsequent  seasons: 

(1)  Current  State  or  Indian  Nation, 
Tribe,  or  Reservation  hunting,  trapping, 
and  tagging  regulations  and  sample  tags 
must  be  on  file  with  oui  Office  of 
Management  Authority; 

(2)  The  tags  must  be  durable  and 
permanently  locking,  and  must  show 
the  U.S.-OTES  logo,  the  name  of  the 
State  or  Indian  Nation,  Tribe,  or 
Reservation  of  origin,  the  year  of  take, 
the  species,  and  a  unique  serial  number; 

(3)  Trappers  or  other  persons  taking 
otters  must  attach  tags  to  all  pelts  taken 
within  a  minimum  time  after  take,  as 
specified  by  the  State  or  Indian 
regulation,  and  must  do  so  as  soon  as 
possible  to  minimize  movement  of 
untagged  pelts  (even  pelts  not  intended 
for  export  must  be  tagged); 

(4)  Trappers  or  other  persons  taking 
otters  must  attach  tags  permanently  as 
authorized  and  prescribed  by  the  State 
or  Indian  regulation; 

f5)  Takers/trappers/dealers  who  are 
licensed  or  registered  by  the  State  or 
Indian  Nation  must  account  for  all  tags 
received  and  must  return  unused  tags  to 
the  State  or  Indian  Nation  within  a 
specified  time  after  the  season  closes; 
and 

(6)  We  will  allow  the  export  of  fully 
manufactured  fur  or  hide  products  &t>m 
the  United  States  only  when  the  CITES 
export  tags  removed  from  the  hides 
prior  to  manufacture  are  surrendered  to 
us  prior  to  export. 

Proposed  Export  Decision 

We  propose  approval  of  exports  of 
Missouri  river  otters  taken  during  the 
1998-1999  and  subsequent  seasons  on 
the  groimds  that  such  exports  meet  the 
criteria  for  both  the  Scientific  Authority 
and  Management  Authority  imder 
CITES. 


Comments  Solicited 

We  invite  yoiu-  comments  on  these 
proposed  findings  and  the  proposed 
rule-making  to  add  Missouri  to  the  list 
of  States  approved  for  export  of  river 
otters.  We  particularly  welcome  any 
biological  or  other  scientific  information 
you  may  have  or  any  analysis  of  the 
information  provided  by  the  State  of 
Missouri  Department  of  Conservation. 
In  our  final  decision  on  this  proposed 
rule,  we  will  consider  all  comments 
received,  as  well  as  any  additional 
information  we  may  receive.  Such 
consideration  could  lead  to  findings 
different  from  those  presented  in  this 
proposal. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  Uiat  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
rule  clearly  stated?  (2)  Does  the 
proposed  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Would 
the  proposed  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  proposed  rule  in  the 
SUPPLEMENTARY  INFORMATXM  section  of 
the  preamble  helpful  in  imderstanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  proposed  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  room  7229, 1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

EfiEects  of  the  Rule  and  Required 
Determinations 

As  a  preface  to  this  portion  of  the 
notice,  we  note  that  the  issuance  of 
Management  Authority  and  Scientific 
Authority  findings  under  CITES  does 
not  constitute  rulemaking  under  the 
Administrative  Procedures  Act  (APA). 
Nevertheless,  we  have  used  the 
rulemaking  procedure  to  enhance 
involvement  by  the  states  and  the 
public. 

The  Department  of  the  Interior 
previously  determined  (48  FR  37494, 
August  18, 1983)  that  the  export  of  river 
otters  from  various  States  and  Indian 
Tribes  or  Nations,  taken  in  the  1983- 
1984  and  subsequent  seasons,  is  not  a 
major  Federal  action  that  would 


significantly  affect  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4321-4347).  Before  a  final 
decision  is  made  on  this  proposed  rule, 
the  Fish  and  Wildlife  Service  will 
determine  whether  a  finding  of  no 
significant  impact  is  appropriate  under 
regulations  implementing  NEPA. 

This  proposed  rule  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866 
and  would  not  pose  significant 
economic  effects  to  a  substantial 
number  of  small  entities  as  outlined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  the  existing 
rule  treats  exports  on  a  State-by-State 
and  Indian  Nation-by-Indian  Nation 
basis  and  proposes  to  approve  export  in " 
accordance  with  an  already  existing 
State  or  Indian  Nation  management 
program,  the  proposed  rule  would  have 
little  effect  on  small  entities  in  and  of 
itself.  The  proposed  rule  would  allow 
continued  international  trade  in  river 
otters  from  the  United  States  in 
according  with  CITES  and  does  not 
contain  any  Federahsm  impacts  as 
described  in  Executive  Order  12612. 
This  action  is  not  expected  to  have 
si^ficant  taking  implications  for  U.S. 
citizens,  as  per  Executive  Order  No. 
12630. 

Information  Collection  Requirements 

We  have  examined  this  proposed 
regulation  under  the  Paperwoik 
Reduction  Act  of  1995  and  found  it  to 
contain  no  new  information  collection 
requirements  for  which  Office  of 
Management  and  Budget  (OMB) 
approval  is  required.  F^rsons  exporting 
river  otter  skins  from  the  United  States 
may  obtain  permits  which  are  already 
authorized  under  50  CFR  part  23  as 
approved  by  OMB  and  assigned 
clearance  number  1018-0093.  No  new 
information  collection  or  permit 
requirements  are  contained  in  this 
proposed  regulation.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries,  Federal,  State,  ot 
local  government  agencies,  or 
geographic  regions;  and  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment.    . 
productivity,  innovation,  or  the  ability 
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of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501.  et 
seq.),  this  rule  will  not  significantly  or 
uniquely  affect  small  governments,  nor 
will  it  produce  a  Federal  mandate  of 
$100  million  or  greater  in  any  year  (i.e.. 
it  is  not  a  significant  regulatory  action 
under  the  Unfunded  Mandates  Reform 
Act). 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2.  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects.  Individual  tribal  members 
are  subject  to  the  same  regulatory 
requirements  as  other  individuals  who 
export  American  river  otters. 


In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sectioifs  3(a) 
and  3(b)(2)  of  the  Order.  Specifically, 
this  rule  has  been  reviewed  to  eliminate 
errors  and  ambiguity,  has  been  written 
to  minimize  Utigation.  provides  a  clear 
legal  standard  for  affected  conduct,  and 
specifies  in  clear  language  the  effect  on 
existing  Federal  law  or  regulation. 

This  proposed  rule  is  issued  under 
the  authority  of  the  Endangered  Species 
Act  of  1973  as  amended  (16  U.S.C.  1531 
et  seq.). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species, 
Exports,  Imports,  Treaties. 


PART  23-ENDANQERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  Part  23  of  Title  50,  Code  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  1087;  and  Endangered 
Species  Act  of  1973,  as  amended,  16  U.S.C. 
1531  et  seq. 

2.  In  Subpart  F— Export  of  Certain 
Species,  revise  §  23.53  to  read  as 
follows: 

§23.53    River  otter  (Lontra  canadensis). 

States  for  which  we  permit  the  export 
of  the  indicated  season's  take  under 
§23.15  of  this  part: 

(a)  States  and  Seasons  Approved  for 
Export  of  River  Otter  From  the  United 
States: 


Alabama ~.. 

Alaska  

Arkansas 

Connecticut 

Delaware 

Fkxida 

Georgia  

Louisiana  

Maine  

Maryland 

Massachusetts 

Michigan ^.. 

Minnesota  

Mississippi 

Missouri 

Montar» 

h4ew  Hampshire  ... 

New  Jersey 

New  York  -.. 

North  Carolina 

Oregon 

Penot)scot  Nation 

Rhode  Island 

South  Carolina 

Tennessee  

Vermont _., 

Virginia 

Washington 

Wisconsin 


1977-78' 


1978-792 


Q 
♦ 
Q 
Q 
Q 
Q 
Q 
Q 
Q 
O 
Q 
O 
Q 
Q 

Q 
Q 

0 
Q 
Q 

Q 
Q 

Q 
Q 
0 
Q 


+ 

■¥ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

♦ 

+ 

+ 
+ 

+ 
+ 

+ 
+ 
+ 
+ 


1979-803 


+ 

+ 
+ 
+ 

+ 

+ 
+ 
+ 

+ 
+ 

+ 
+ 
+ 


+ 
+ 


1980-81 


+ 
+ 

+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 

+ 
+ 
+ 


+ 
+ 
+ 
+ 


1981-82 


+ 
+ 
+ 
+ 

+ 
+ 
+ 
+ 
•  + 
+ 
+ 
+ 
+ 

+ 
+ 


1982-83 


+ 
+ 

+ 


+ 
+ 

+ 

+ 
+ 

+ 

+  - 
+ 

+ 
+ 
+ 
+ 
+ 
+ 


1983-84 
and  fu- 
ture 


+ 
+ 


+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 
+ 


+ 
+ 
+ 
+ 
+ 
+ 
+ 


+ 
+ 
+ 
+ 


1995-^ 
and  fu- 
ture 


+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 
+ 
+ 

+ 
+ 
+ 
+ 
+ 
+ 
+ 

+ 

+ 
+ 
+ 
+ 


1998-99 
and  fu- 
ture 


+ 
+ 
+ 
+ 

+ 
+ 

+ 

♦ 

■f 
+ 
+ 
+ 
+ 


+ 
+ 
+ 
+ 
+ 


'  For  further  information,  see  42  FR  43729,  Aug.  30. 1977;  43  FR  11081,  Mar.  16.  1978;  arid  43  FR  29469,  Juhf /.  1978. 

2For  further  infomiation,  see  43  FR  11096,  Mar.  16,  1978;  43  FR  13913.  Apr.  3.  1978;  43  FR  15097.  Apr.  10.  1978;  43  FR  29469,  July  7. 
1978;  43  FR  35013.  Aug.  7,  1978;  43  FR  36293,  Aug.  16,  1978;  and  43  FR  39305,  Sef^.  1,  1978. 

3For  further  Informatidn,  see  44  FR  25383,  Apr.  50,  1979;  44  FR  31583,  May  31.  1979;  44  FR  40842,  July  12,  1979;  44  FR  52289.  Sept.  7. 
1979;  and  44  FR  55540,  Sept.  26. 1979. 

*  Export  for  1 994-95  approved  administratively  (for  Tennessee). 

5  Export  for  1996-97  and  1 997-98  approved  administratively  (for  Missouri). 

Q:  Export  approved  with  quota. 

+:  Export  approved. 

- :  Export  not  approved. 


(b)  Condition  on  export:  Exporters 
must  clearly  identify  each  pelt  as  to 
species.  State,  or  Indian  Nation  of 


origin,  and  season  of  taking,  by 
permanently  attaching  a  serially 
nimibered  tag  of  a  type  approved  by  the 


Service  and  attached  under  conditions 
established  by  the  Service.  Exception  to 
the  tagging  requirement:  We  will  allow 


Federal  Register/Vol.  63,  No.  189 /Wednesday.  September  30.  1998/Proposed  Rules  52231 


the  export  of  fully  manufactured  fur  or 
hide  products  from  the  United  States 
only  when  the  CITES  export  tags 
removed  fix>m  the  hides  prior  to 
manufacture  are  surrendered  to  us  prior 


to  export.  Such  tags  must  be  removed  by 
cutting  the  tag  straps  on  the  side  next  to 
the  locking  socket  of  the  tag,  so  that  the 
locking  sodcet  and  locking  tip  remain 
joined. 


Dated:  September  22. 1998. 
Stephen  C  Saunden. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  98-25987  Filed  9-29-98;  8:45  am] 
■LLMQ  CODE  431»-66-P 


52232 


Notices 


Federal  Register 

Vol.  63.  No.  189 

Wednesday,  September  30,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  of 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docunrwnts  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review;  ^ 
Comment  Request 

September  24, 1998. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission  (s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  imless  it 


displays  a  currently  valid  OMB  control 
number. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Papaya,  Carambola,  and  Litchi 
firom  Hawaii. 

OMB  Control  Number:  0579-0123. 

Summaiy  of  Collection:  The  United 
States  Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pests  from  spreading 
within  the  United  States.  The  Plant 
Quarantine  Act  authorizes  the 
Department  to  carry  out  this  mission. 
Chapter  8  of  the  Plant  Quarantine  Act  (7 
U.S.C.  161)  provides  authority  for  the 
Secretary  of  Agriculture  and  Uie  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  to  quarantine  any  State, 
Territory,  or  District  of  the  United  States 
to  prevent  the  spread  of  plant  diseases 
and  insect  pests  (such  as  fruit  ffies)  new 
or  widely  distributed  throughout  the 
United  States.  APHIS  regulates  the 
interstate  movement  of  fruits  and 
vegetables  bom  Hawaii  to  prevent  the 
spread  of  the  Mediterranean  fruit  fly, 
the  melon  fly,  the  Oriental  fruit  fly,  and 
the  Malaysian  fruit  fly,  pests  that  occur 
in  Hawaii  and  can  cause  millions  of 
dollars  in  damage  to  U.S.  agriculture. 
APHIS  will  collect  information  using 
several  forms  to  ensure  fruits  bom 
Hawaii  are  free  from  pests  and  disease. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  using 
forms  PPQ  540,  PPQ  530,  PPQ  519  to 
ensure  abui,  atemoya,  bananas,  longan, 
rambutan,  sapodilla,  and  durian  from 
Hawaii  are  brought  safely  into  the 
United  States. 

Description  of  Respondents:  Business 
or  other  for-profit. 
Number  of  Respondents:  426. 
Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 
Total  Burden  Hours:  997. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Gypsy  Moth  Identification 

OMB  Control  Number:  0579-0104. 

Summary  of  Collection:  The 
Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pests  (such  as  Gypsy 
Moth)  from  entering  the  United  States, 
preventing  the  spread  of  pests  not 
widely  distributed  in  the  United  States, 
and  eradicating  those  imported  pests 
when  eradication  is  feasible.  The  Plant 


Quarantine  Act  and  the  Federal  Plant 
Pest  Act  authorize  the  Department  to 
carry  out  this  mission.  The  Plant 
Protection  and  Quarantine  Service 
(PPQ)  of  the  Animal  and  Plant  Health 
Protection  Service  (APHIS),  engages  in 
detection  surveys  to  monitor  for  the 
presence  of  the  European  Gypsy  moth 
and  the  Asian  Gypsy  moth.  The 
European  Gypsy  moth  is  one  of  the  most 
destructive  pests  of  shade,  fruit,  and 
ornamental  trees  as  well  as  hardwood 
forests.  The  Asian  Gypsy  moth  is  an 
exotic  strain  of  Gypsy  moth  that  is 
closely  related  to  the  European  variety 
already  established  in  the  United  States. 
In  order  to  determine  the  presence  and 
extent  of  a  European  gypsy  moth  or  an 
Asian  gypsy  moth,  traps  are  set  in  high 
risk  areas  to  collect  specimens.  APHIS 
will  collect  information  using  the  Gypsy 
Moth  Identification  Worksheet  to 
monitor,  detect,  and  eradicate  gypsy 
moth  infestations. 

Need  and  Use  of  the  Information: 
APHIS  collects  information  from  the 
worksheet  that  includes  the  name  of  the 
submitter,  the  submitter's  agency,  the 
date  collected,  the  trap  nimiber,  the 
trap's  location  (including  the  nearest 
port  of  entry),  the  number  of  specimens 
in  the  trap,  and  the  date  the  specimen 
was  sent  to  the  laboratory.  The 
worksheet  enables  both  Federal  and 
State  regulatory  officials  to  identify  and 
track  specific  specimens  through  the 
DNA  identification  tests  that  are 
conducted. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Federal 
Government. 

Number  of  Respondents:  120. 

Frequency  of  responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  18. 

Food  and  Nutrition  Service 

Title:  FS  Redemption  Certificate. 

OMB  Control  Number:  0584-0085. 

Summary  of  Collection:  The  Food 
Stamp  Act  of  1977  requires  the 
Department  of  Agriculture  to  issue 
regulations  that  provide  for  the 
redemption  of  coupons  accepted  by 
retail  food  stores  through  approved 
wholesale  food  concerns  or  through 
insured  financial  institutions.  Fooid  and 
Nutrition  Service  (FNS)  will  provide 
authorized  retail  stores  and  wholesale 
food  concerns  with  redemption 
certificates.  The  Redemption  Certificate 
and  Wholesaler  Redemption  Certificate 
(RCs)  are  used  by  all  authorized 
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wholesalers  or  retailers  when  depositing 
food  stamp  coupons,  and  are  processed 
by  financial  institutions  when  they  are 
presented  for  credit  or  for  cash.  The 
issuance  of  food  stamp  benefits  through 
the  Electronic  Benefit  Transfer  (EBT) 
system  is  replacing  the  issuance  of  food 
coupons.  FNS  will  collect  information 
using  form  FCS-278B. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  on  the 
verification  of  the  amoimt  of  coupons 
forwarded  to  the  bank  for  redemption. 
RCs  are  distributed  to  each  authorized 
retailer  or  wholesaler  by  FNS  for 
completion.  FNS  uses  the  deposit 
information  bom  the  RC  to  monitor  (1) 
deposits  by  retailer  and  wholesale  food 
concerns,  and  (2)  for  store  monitoring 
and  compUance  purposes. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  510,470. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  325,483. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  7  CFR  Part  319  pocket  No.  97- 
107-1)  Importation  of  Fruits  and 
Vegetables. 

0MB  Control  Number:  0579-NEW. 

Summary  of  Collection:  The  United 
States  Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pests  from  entering 
the  United  States.  The  Plant  Protection 
Quarantine  Act  and  the  Federal  Plant 
Pest  Act  authorizes  the  Department  and 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  carry  out  this 
mission.  Implementing  the  laws  is 
necessary  to  prevent  injurious  insect 
pest  and  plant  diseases  from  entering 
the  United  States,  a  situation  that  could 
produce  serious  consequences  for  U.S. 
agriculture.  APHIS  is  publishing  a 
proposed  rule  (97-107-1)  that  would 
recognize  a  number  of  fruits  and 
vegetables  from  certain  parts  of  the 
world  as  eUgible  (under  specified 
conditions)  for  importation  into  the 
United  States.  These  would  include 
cantaloupe,  honeydew  melon,  and 
watermelon  from  Brazil  and  Venezuela. 
All  fruits  and  vegetables  would  be 
inspected  and  subject  to  disinfection  at 
their  first  port  of  arrival  in  the  United 
States.  APHIS  will  use  several  forms  to 
collect  information  for  the  safe 
importation  of  fruits  and  vegetables. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  from 
permit  applications  to  determine  if  the 
fruits  meet  their  requirements  for 
importation  and  also  this  enables  them 
to  evaluate  potential  risks  associated 
with  the  proposed  movement  of  these 


fruits  and  vegetables  into  the  United 
States.  The  information  is  used  to 
determine  whether  a  permit  can  be 
issued,  and  also  to  develop  risk- 
mitigating  conditions  for  the  proposed 
movement. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms;  Individuals  or 
households;  Not-for-profit  institutions; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  32. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,209. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  7  CFR  Part  340  Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  are  Plant  Pests  or  Which  There 
is  Reason  to  Believe  are  Plant  Pests. 

OMB  Control  Number:  0579-0085. 

Summary  of  Collection:  The  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  is  charged  with  preventing  the 
introduction  into,  and  dissemination 
and  estabhshment  of  plant  pests  in  the 
United  States.  The  statutory 
requirements  for  the  information 
collection  activity  are  found  in  the 
Federal  Plant  Pest  Act  (FPPA)  and  the 
Plant  Quarantine  Act  (PQA).  The 
regulations  in  7  CFR  part  340 
implement  the  provisions  of  the  FPPA 
and  PQA  by  providing  the  information 
necessary  to  estabUsh  conditions  for 
proposed  introductions  of  certain 
genetically  engineered  organisms  and 
products  which  present  a  risk  of  plant 
pest  introduction.  APHIS  will  collect 
information  using  APHIS  Form  2000. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
ensiu*  that  certain  genetically 
engineered  organisms,  when  imported, 
moved  interstate,  or  released  into  the 
environment,  will  not  present  risk  of 
plant  pest  introduction.  The  information 
collected  through  the  petition  process  is 
used  to  determine  whether  a  genetically 
engineered  organism  will  pose  a  risk  to 
agriculture  or  the  environment  if  grown 
in  the  absence  of  regulation  by  APHIS. 
The  information  is  also  provided  to 
State  departments  of  agriculture  for 
review,  and  made  available  to  the  public 
and  private  sectors  on  the  Internet  to 
ensure  that  all  sectors  are  kept  informed 
concerning  any  potential  risks  posed 
through  the  use  of  genetic  engineering 
technology. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government;  Not-for-profit  institutions; 

Number  of  Respondents:  150. 
Frequency  of  Responses:  Reporting: 
On  occfision. 


Total  Burden  Hours:  4.176. 
Farm  Service  Agency 

Title:  Disaster  Assistance — General  (7 
CFR  Part  1945-A). 

OMB  Control  Number:  0560-0170. 

Summary  of  Collection:  Subtitle  C  of 
the  Consolidated  Farm  and  Rural 
Development  Act  of  1972,  as  amended, 
authorizes  emergency  loss  (EM)  loans 
for  the  purpose  of  assisting  formers  and 
ranchers  who  have  suffered  weather- 
related  physical  or  production  losses  in 
areas  declared  by  the  President, 
designated  by  the  Secretary  of 
Agriculture,  or  named  for  physical  loss 
loans  by  the  Farm  Service  Agency  (FSA) 
Administrator.  For  EM  production  loss 
loans,  appUcants  must  show  a  30 
percent  loss  in  at  least  one  basic  fanning 
enterprise.  For  physical  losses, 
applicants  must  show  that  the  property 
damaged  or  destroyed  is  essential  to  the 
continued  operation  of  the  farming  or 
ranching  operations.  Applicants  must  be 
unable  to  obtain  commercial  credit  or 
recover  from  the  disaster  and  meet  other 
specific  eligibility  and  repayment 
requirements.  FSA  will  collect 
information  to  evaluate  requests  for  a 
Secretarial  natural  disaster  designation. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  on  determining 
whether  sufficient  losses  have  been 
suffered  to  warrant  a  Secretarial  natural 
disaster  designation,  determine  whether 
extenuating  circumstances  exist  to  grant 
a  natural  disaster  designation  imder  the 
Secretary's  discretionary  authority.  The 
information  will  be  used  by  FSA  to 
process  State  Governor  requests  for 
Secretarial  natural  disaster  designations. 

Description  of  Respondents:  Farms; 
Federal  Government. 

Number  of  Respondents:  1.960. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,230. 

Food  Safiety  Insjpection  Service 

Title:  Food  Supply  Working  Group 
Partnerships. 

OMB  Control  Number:  0583-NEW. 

Summary  of  Collection:  The 
President's  Council  on  Year  2000 
Conversion,  estabfished  on  February  4, 
1998  by  Executive  Order  13073,  is 
responsible  for  coordinating  the  Federal 
Government's  efforts  to  address  the  year 
2000  problem.  The  Council  has  created 
approximately  three  dozen  working 
groups  to  help  U.S.  economic  or  public 
sectors  address  Year  2000  computer 
problems.  In  late  May,  the  Food  Supply 
Working  Group  was  created  and  asked 
to  assume  the  lead  for  the  sector 
involved  in  producing  and  distributing 
the  nation's  food  supply.  The  U.S. 
Department  of  Agriculture  (USDA)  has 
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been  charged  with  chairing  this  group. 
The  goal  of  the  Food  Supply  Working 
Group  is  to  raise  the  level  of  Year  2000 
problem  awareness  (Y2K)  among  those 
who  have  a  stake  in  an  uninterrupted 
food  supply.  It  is  the  working  group's 
aim  to  ensure  that  these  organizational 
groups  imderstand  the  importance  of 
early  action,  and  that  they  know  where 
they  can  get  assistance  in  finding 
appropriate  solutions.  The  strategy  of 
the  Food  Supply  Working  Group 
involves  a  combination  of  awareness 
and  assessment  outreach.  The  Food 
Safety  Inspection  Service  (FSIS)  will 
collect  information  through  phone 
conversations  and  consultations  with 
food  sector  trade  and  membership 
organizations. 

Need  and  Use  of  the  Information:  The 
Food  Supply  Working  Group  will 
collect  information  from  sector  groups 
to  determine  their  willingness  to  form 
partnership^  with  senior  leaders  of  the 
Department  of  Agricultiue  to  promote 
public  and  private  sector  action  on  the 
Y2K  problem.  The  respondents  will  also 
be  asked  if  they  have  conducted  a  Y2K 
awareness/assessment  survey  of  their 
membership  and  if  they  would  share  the 
results  with  the  Food  Supply  Working 
Group.  The  information  will  be 
invaluable  in  determining  what 
assessment  work  has  already  been 
completed  in  order  to  avoid  duplication 
and  what  areas  need  further  work. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions'. 

Number  of  Respondents:  200. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  33. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  September  25, 1998. 

National  Appeals  Division 

Title:  National  Appeals  Division 
Customer  Service  Survey. 

OMB  Control  Number:  NEW. 

Summary  of  Collection:  The  National 
Appeals  Division  (NAD)  proposes  to 
conduct  a  customer  service  survey  by 
mail  pursuant  to  Executive  Order  No. 
12862.  The  NAD  of  the  Department  of 
Agriculture  was  established  by  the 
Secretary  of  Agriculture  on  October  20, 
1994,  by  Secretary's  Memorandum 
1010-1,  pursuant  to  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994. 
The  Act  consolidated  the  appellate 
functions  of  five  USDA  agencies  and 
provided  for  the  independent  hearing 
and  review  of  adverse  decisions  of 
various  USDA  agencies.  Hearing  officers 
conduct  evidentiary  hearings  on  adverse 
decisions  or,  when  an  appellant 


requests,  they  review  the  agency's 
record  of  the  adverse  decision  without 
a  hearing.  Although  NAD  maintains  a 
database  to  track  appeal  requests,  the 
database  contains  only  that  information 
necessary  to  process  the  appeal  request, 
such  as  names,  address,  filing  dates, 
final  results  etc.  NAD  will  collect 
information  using  a  survey. 

Need  and  Use  of  the  Information: 
NAD  will  collect  information  to 
evaluate  the  locations  of  appeal  hearing 
sits  and  gauge  the  appellants'  preference 
for  face-to-face  or  telephone  hearings, 
the  perception  of  the  fairness  of  the 
appeal  process  itself;  how  the  hearing 
was  conducted,  how  impartial  was  the 
proceeding,  how  understandable  the 
final  determination.  The  results  of  the 
annual  survey  will  be  used  by  NAD 
managers  to  set  Customer  Service 
Standards  and  make  adjustments  and 
improvements  to  NAD  processes, 
including  location  of  appeal  hearing, 
use  of  teleconferences  for  appeal 
hearing  sand  the  clarity  of  NAD  notices 
and  determinations. 

Description  of  Respondents:  Farm; 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  State,  Local  or  Tribe 
Government. 

Number  of  Respondents:  210. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  52.5. 

Economic  Research  Service 

Title:  Survey  of  Multifamily  Rental 
Housing  Funded  through  USDA's  Rural 
Rental  Housing  Program. 

OMB  Control  Number:  0536-NEW. 

Summary  of  Collection:  The  U.S. 
Department  of  Agriculture's  Economic 
Research  Service  (ERS)  has  the 
responsibility  for  providing  social  and 
economic  intelligence  on  changing  rural 
housing  needs  in  the  United  States  and 
the  relationship  between  Federal 
housing  assistance  policies  and  ruxal 
development.  Housing  has  a  major    • 
influence  on  the  quality  of  life  of  rural 
residents,  and  is  an  important  focus  of 
the  Department's  nural  economic 
development  efforts.  USDA's  Section 
515  Rural  Rental  Housing  Program 
provides  affordable  rental  housing  to 
very  low-,  low-,  and  moderate-income 
rural  families,  including  the  elderly  and 
the  disabled.  The  program,  administered 
by  USDA's  Rural  Housing  Service, 
employs  a  public-private  partnership  by 
provicfing  loans  to  developers  to 
construct  or  renovate  modest-cost  rental 
complexes  in  rural  areas.  The  loans  are 
direct,  competitive  mortgage  loans  made 
to  individuals,  partnership,  for-profit 
corporations,  nonprofit  organizations, 
public  agencies,  and  others  to  provide 


affordable  multifamily  rental  housing  in 
rural  areas.  Tenants  pay  basic  rent  or  30 
percent  of  adjusted  income,  whichever 
is  greater.  ERS  will  collect  information 
from  property  managers  on  issues 
related  to  the  availability  of  adequate 
.  and  affordable  rental  housing  for  low- 
income  rural  residents  using  a  survey. 

Need  and  Use  of  the  Information:  The 
data  ERS  will  collect  will  enhance  the 
agency's  ability  to  answer  questions 
related  to  the  supply  and  demand  for 
rental  housing  in  rural  areas, 
particularly  for  low-income  residents, 
and  to  assess  the  operation,  use,  and 
effectiveness  of  USDA  rural  rental 
assistance  programs.  The  data  collected 
from  property  managers  overseeing  the 
Rural  Rental  Housing  Program  will 
enable  ERS  to  provide  information  to 
the  Administration,  USDA,  and  the 
Congress  on  the  design  and  efficacy  of 
public  policies  and  programs  aimed  at 
fostering  economic  development  in 
rural  areas. 

Description  of  Respondents:  Not-for- 
profit  institutions;  individual  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  1,750. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  578. 

Food  Nutrition  Service 

Title:  Food  Stamp  Nutrition 
Education  Program  Study. 

OMB  Control  Number:  0584-NEW. 

Summary  of  Collection:  The  Food  and 
Nutrition  (FNS),  U.S.  Department  of 
Agriculture,  has  contracted  with  Health 
Systems  Research,  Inc.  and  Research 
Triangle  Institute  to  conduct  a  survey 
with  Sie  Directors  of  the  State 
Sponsoring  Agencies  who  administer 
and  manage  the  Food  Stamp  Nutrition 
Education  Program  (FSNEP)  in  their 
state  (may  be  called  Food  Nutrition 
Program).  The  purpose  of  the  survey  is 
to  inform  the  FNS  of  what  activities 
took  place  in  each  state's  FSNEP  during 
Fiscal  Year.  FNS  will  collect 
information  using  a  survey. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  from  data 
abstracted  from  State  National 
Education  Plan  docviments  and  data 
gathered  during  mail  and  telephone 
surveys  of  State  FSNEP  officials.  The 
information  gathered  in  the  study  will 
be  compiled  into  a  Microsoft  Access  2.0 
database,  a  final  report  and  a 
presentation  to  FNS  of  study  findings. 
The  database  will  be  created  so  that  FNS 
can  update  it  after  this  project  ends  and 
use  it  to  generate  informative  reports 
about  the  FSNEPs. 

Desriptions  of  Respondents:  Not-for- 
profit  institutions;  State,  Local,  or  Tribal 
Government. 
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Number  of  Respondents:  152. 

Frequency  of  Responses:  Reporting: 
Other  (one  time). 

Total  Burden  Hours:  247. 
Nancy  Sternbers, 

Departmental  Information  Qearance  Officer. 
[FR  Doc.  9a-26090  Filed  9-29-98;  8:45  am] 
BILIMQ  COK  3410-ei-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-105-1] 

User  Fees;  Agricultural  Quarantine  and 
Inspection  Services 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  notice  pertains  to  user 
fees  charged  for  agricultural  quarantine 
and  inspection  services  we  provide  in 
connection  with  commercial  vessels, 
commercial  trucks,  commercial  railroad 
cars,  commercial  aircraft,  and 
international  airline  passengers  arriving 
at  ports  in  the  Customs  territory  of  the 
United  States.  The  purpose  of  this 
notice  is  to  remind  the  public  of  the 
user  fees  for  fiscal  year  1999  (Octolier  1, 
1998  through  September  30, 1999). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
Operations,  contact  Mr.  Jim  Smith, 
Operations  Officer,  Program  Support, 
PPQ,  APHIS,  4700  River  Road  Unit  60, 
Riverdale,  MD  20737-1236,  (301)  734- 
8295. 

For  information  concerning  rate 
development,  contact  Ms.  Donna  Ford, 
User  Fees  Section  Head,  FSSB,  BAD, 
APHIS,  4700  River  Road  Unit  54, 
Riverdale,  MD  20737-1234,  (301)  734- 
8351. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  354.3 
(referred  to  below  as  the  "regulations") 
contain  provisions  for  the  collection  of 
user  fees  for  agricultural  quarantine  and 
inspection  (AQI)  services  provided  by 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS).  These  services 
include,  among  other  things,  inspecting 
commercial  vessels,  commercial  trucks, 
commercial  railroad  cars,  commercial 
aircraft,  and  international  airline 
passengers  arriving  at  ports  in  the 
Customs  territory  of  the  United  States 
from  points  outside  the  United  States. 
(The  Customs  territory  of  the  United 
States  is  defined  in  the  regulations  as 
the  50  States,  the  District  of  Columbia, 
and  Puerto  Rico.) 


These  user  fees  are  authorized  by 
section  2509(a)  of  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990  (21 
U.S.C.  136a).  This  statute,  known  as  the 
Farm  Bill,  was  amended  by  section  504 
of  the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (Pub.  L.  104- 
127)  on  April  4,  1996. 

On  July  24, 1997,  we  pubUshed  in  the 
Federal  Register  (62  FR  39747-39755, 
Docket  No.  96-038-3)  a  final  rule  to 
amend  the  regulations  by  adjusting  our 
user  fees  for  servicing  commercial 
vessels,  commercial  trucks,  commercial 
railroad  cars,  commercial  aircraft,  and 
international  airline  passengers  arriving 
at  ports  in  the  Customs  territory  of  the 
United  States  from  points  outside  the 
United  States  and  by  setting  user  fees 
for  these  services  for  fiscal  years  1997 
through  2002.  When  we  established  the 
user  fees  for  fiscal  years  1997  through 
2002,  we  stated  that,  prior  to  the 
beginning  of  the  fiscal  year,  we  would 
publish  a  notice  to  remind  the  pubUc  of 
the  user  fees  for  that  fiscal  year.  This 
document  provides  notice  to  the  pubUc 
of  the  user  fees  for  fiscal  year  1999. 

We  inspect  commercial  vessels  of  100 
net  tons  or  more.^  As  specified  in 
§  354.3(b)(1),  our  user  fee  for  inspecting 
commercial  vessels  will  be  $454.50 
during  fiscal  year  1999  (October  1, 1998 
through  September  30, 1999). 

We  inspect  commercial  trucks  ^ 
entering  die  Customs  territory  of  the 
United  States.  Commercial  truciu  may 
pay  the  APHIS  user  fee  each  time  they 
enter  the  Customs  territory  of  the  United 
States  bom  Mexico  ^  or  purchase  a 
prepaid  APHIS  permit  for  a  calendar 
year.  Since  commercial  trucks  are  also 
subject  to  Customs  user  fees,  our 
regulations  provide  that  commercial 
trucks  must  prepay  the  APHIS  user  fee 
if  they  are  prepaying  the  Customs  user 
fee.  In  that  case,  the  required  APHIS 
user  fee  is  20  times  the  user  fee  for  each 
arrival,  and  is  valid  for  an  imlimited 
number  of  entries  during  the  calendar 
year  (see  §  354.3(c)(3)(i)  of  the 
regulations)^  The  truck  owner  or 
operator,  upon  payment  of  the  APHIS 
and  the  Customs  user  fees,  receives  a 
decal  to  place  on  the  truck  windshield. 
This  is  a  joint  decal,  indicating  that  both 


*  Those  commercial  vessels  subject  to  inspections 
are  specifled  in  7  CFR,  chapter  HI,  part  330  or  in 
9  Crk.  chapter  I,  subchapter  D  of  the  regulations. 
Exemptions  to  these  user  fees  are  specified  in 
§  354.3(b)(2). 

'Those  commercial  trucks  subject  to  inspections 
are  specified  in  7  CFR.  chapter  ID,  part  330  or  in 
9  CFR.  chapter  I,  subchapter  D  of  the  regulations. 
Exemptions  to  these  user  fees  are  specified  in 
§  354.3(c)(2). 

'  Section  3S4.3(c)(2)(i)  of  the  regulations  states 
that  commercial  trucks  entering  the  Customs 
territory  of  the  United  States  from  Canada  are 
exempt  from  paying  an  APHIS  uMr  fee. 


the  Customs  and  APHIS  user  fees  for  the 
truck  have  been  paid  for  that  calendar 
year.  As  specified  in  §  354.3(c)(1),  our 
user  fee  for  inspecting  commercial 
trucks  will  be  $4.00  for  individual 
arrivals  and,  as  specified  in 
§  354.3(c)(2),  $80.00  for  a  calendar  year 
1999  decal. 

We  inspect  commercial  railroad  cars  * 
entering  die  Customs  territory  of  the 
United  States.  These  user  fees  may  be 
paid  per  inspection  or  prepaid.  Prepaid 
user  fees  cover  one  calendar  year's 
worth  of  AQI  inspections.  As  specified 
in  §  354.3(d)(1),  the  user  fee  for  this 
service  will  be  $6.50  per  loaded 
commercial  railroad  car  for  each  arrival 
or,  if  user  fees  are  prepaid,  $130  (20 
times  the  individual  arrival  fee)  for  each 
loaded  rail  car  during  fiscal  year  1999 
(October  1, 1998  through  September  30, 
1999). 

We  inspect  international  commercial 
aircraft  ^  arriving  at  ports  in  the  Customs 
territory  of  the  United  States.  As 
specified  in  §  354.3(e)(1),  the  user  fee 
will  be  $59.75  during  fiscal  year  1999 
(October  1, 1998  through  September  30, 
1999). 

We  also  inspect  international  airline 
passengers  ^  arriving  at  ports  in  the 
Customs  territory  of  the  United  States. 
As  specified  in  §  354.3(f)(1),  the 
international  airline  passenger  user  fee 
will  be  $2.00  during  fiscal  year  1999 
(October  1, 1998  through  September  30, 
1999). 

Done  in  Washington,  DC,  this  25th  day  of 
September,  1998. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  98-26251  Filed  9-29-98;  8:45  am] 

BOUNQ  CODE  341».34-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

AQENCY:Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


*  Those  commercial  railroad  cars  subject  to 
inspections  are  specified  in  7  CFR,  chapter  m,  part 
330  or  in  9  CFR.  chapter  I,  subchapter  D  of  the 
regulations.  Exemptions  to  these  user  fees  are 
specified  in  §  354.3(dK2). 

>  Those  commercial  aircraft  subject  to  irupections. 
are  specified  in  7  CFR,  chapter  m,  part  330  or  in 
9  CFR.  chapter  I,  subchapter  D  of  the  regulations. 
Exemptions  to  these  user  fees  are  specified  in 
§  354.3(e)(2). 

'Those  international  airline  passengers  subject  to 
inspections  are  specified  in  7  CFR,  chapter  ID,  part 
330  or  in  9  CFR,  chapter  I,  subchapter  D  of  the 
regulations.  Exemptions  to  these  user  fees  are 
specified  in  §  354.3(fX2). 
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SUMMARY:  The  Oregon  Coast  Provincial 
Advisory  Committee  (PAC)  will  meet  on 
October  15, 1998.  at  the  Siuslaw 
National  Forest.  4077  Research  Way. 
Corvallis.  OR.  The  meeting  will  begin  at 
9:00  a.m.  and  continue  imtil  3:30  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Siuslaw  National  Forest  matrix  harvest. 
(2)  implementation  monitoring,  (3) 
water  quality  management  plan.  (4) 
Swiss  needlecast.  (5)  15  percent  late- 
successional  rule,  and  (6)  PAC 
rechariering.  Committee  meetings  are 
open  to  the  pubUc.  Two  15-minute  open 
public  forums  are  scheduled  for  10:00 
a.m.  and  3:00  p.m.  Interested  citizens 
are  encouraged  to  attend.  The 
Conunittee  welcomes  the  public's 
written  conunents  on  committee, 
business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director  questions  regarding  this 
meeting  to  Jose  Linares.  Strategic 
Planning  Staff  Officer,  Siuslaw  National 
Forest  (541-750-7018),  or  write  to  the 
Forest  Supervisor,  Siuslaw  National 
Forest,  P.O.  Box  1148,  Corvallis,  Oregon 
97339. 

Dated:  September  21. 1998. 
James  R.  Furnish, 
Forest  Supervisor. 
|FR  Doc.  98-26174  Filed  9-29-98;  8:45  am) 

BILLMO  CODE  3410-11-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations,  Additional 
Releases  and  Corrections 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in 
closed  meetings  on  September  9. 1998 
and  September  14,1998,  and  made 
formal  determinations  on  the  release  of 
records  under  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  By 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  in  the 
Federal  Register  within  14  days  of  the 
date  of  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Voth,  Assassination  Records 
Review  Board.  Second  Floor. 
Washington,  DC  20530,  (202)  724-0088, 
fax  (202)  724-0457.  The  public  may 
obtain  an  electronic  copy  of  the 
complete  document-by-document 
determinations  by  contacting 
<Eileen Sullivan@jfk-arrb.gov>. 


SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107.9(c)(4)(A)  (1992). 
On  September  9, 1998,  the  Review 
Board  made  formal  determinations  on 
records  it  reviewed  imder  the  JFK  Act. 

Notice  of  Formal  Detenninatioiis 

20  Church  Committee  Documents:  Postponed 
in  Part  until  10/2017 

6  CIA  Documents:  Postponed  in  Part  until 
05/2001 

391  CIA  Documents:  Postponed  in  Part  until 
10/2017 

7  DOJ  Documents:  Open  in  Full 

1  DOJ  Document:  Postponed  in  Part  until  10/ 

2017 
679  FBI  Documents:  Postponed  in  Part  until 

10/2017 
29  )CS  Documents:  Postponed  in  Part  until 

10/2017 
1  JFK  Library  Document:  Postponed  in  Full 

until  10/2017 
1  LBJ  Library  Document:  Postponed  in  Full 

until  10/2017 
1  NARA  Document:  Postponed  in  Part  until 

10/2017 
1  Office  of  the  Secretary  of  Defense 

Document:  Postponed  in  Part  until  10/2017 

1  Pike  Committee  Document:  Postponed  in 
Part  until  10/2017 

2  US  ARMY  (Califano)  Documents:  Open  in 
Full 

1  US  ARMY  (Califano)  Document:  Postponed 

in  Part  imtil  10/2017 
228  US  ARMY  (IRR)  Doomients:  Open  in 

Full 
166  US  ARMY  (IRR)  Docimients:  Postponed 

in  Part  imtil  10/2017 

The  Review  Board  also  determined 
that  the  following  records  are  not 
believed  relevant  to  the  JFK 
assassination: 

QA  Dociunent 

104-10079-10281 
LBJ  Library  Documents 

177-10001-10277 

177-10001-10279 

177-10001-10280 
US  ARMY  (IRR)  Documents 

194-10010-10376 

194-10012-10001 

194-10012-10002 

194-10012-10003 

194-10012-10004 

194-10012-10005 

194-10012-10006 

194-10012-10007 

194-10012-10009 

194-10012-10010 

194-10012-10011 

194-10012-10040 

194-10012-10137 

194-10012-10138 

194-10012-10139 

Notice  of  Other  Releases 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  documents  from  the 
following  agencies  are  now  being 


opened  in  full:  12  Church  Committee 
dociunents;  7  JCS  documents;  3  JFK 
Library  documents;  1  LBJ  Library 
document;  2  NSA  documents;  203  U.S. 
Army  (IRR)  documents. 

On  September  14, 1998,  the  Review 
Board  made  formal  determinations  on 
records  it  reviewed  under  the  JFK  Act. 

Notice  of  Formal  Determinations 

16  CIA  Documents:  Postponed  in  Part  until 

05/2001 
16  CIA  Documents:  Postponed  in  Part  until 

10/1999 
246  CIA  Documents:  Postponed  in  Part  until 

10/2017 
9  DOJ  Documents:  Open  in  Full 
8  DOJ  Docimients:  Postponed  in  Part  until 

10/2017 
224  FBI  Documents:  Postponed  in  Part  until 

10/2017 
1  HSCA  Document:  Open  in  Full 

1  HSCA  Document:  Postponed  in  Part  until 
05/2001 

3  HSCA  Documents:  Postponed  in  Part  until 
10/1999 

2  HSCA  Dociunents:  Postponed  in  Part  until 
10/2003 

15  HSCA  Documents:  Postponed  in  Part  until 

10/2017 
105  NSA  Documents:  Postponed  in  Part  until 

10/2017 
18  PFIAB  Documents:  Postponed  in  Part 

until  10/2017 

3  US  ARMY  (IRR)  Documents:  Open  in  Full 
139  US  ARMY  (IRR)  Documents:  Postponed 

in  Part  until  10/2017 

Notice  of  Other  Releases 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  dociunents  from  the 
following  agencies  are  now  being 
opened  in  full:  2  Church  Committee 
documents;  39  U.S.  Army  (IRRJ 
documents. 

Notice  of  Corrections 

On  August  6, 1998  the  Review  Board 
made  formal  determinations  that  were 
published  in  the  August  24, 1998 
Federal  Register  (FR  98-22482, 63  FR 
12345).  The  following  documents  were 
declared  to  be  not  believed  relevant  to 
the  Kennedy  Assassination: 

US  ARMY  (IRR)  Documents: 
194-10001-10323 
194-10001-10415 

194-10001-10417  _      — 5 

194-10001-10421 

On  August  25, 1998  the  Review  Board 
made  formal  determinations  that  were 
published  in  the  September  15, 1998 
Federal  Register  (FR  98-24741, 63  FR 
12345).  For  that  Notice,  please  make  the 
following  corrections: 

Previously  Published 

Notice  of  Other  Releases 

105  Church  Committee  documents. 


Federal  Register /Vol.  63,  No.  189  /  Wednesday,  September  30,  1998 /Notices 


52237 


Corrected  Data 

Notice  of  Other  Releases 

104  Church  Cominittee  documents. 

Dated:  September  22, 1998. 
Laura  A.  Denk, 
Executive  Director. 

(FR  Doc.  98-26086  Filed  9-29-98;  8:45  am] 
BILLWG  CODE  611»41-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (EXXI) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Tiile:  Procedures  for  Support 
Documentation. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0064. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  352  hours. 

Average  Time  Per  Response:  1  to  61 
minutes  per  response. 

Number  of  Respondents:  3,924 
respondents. 

Needs  and  Uses:  This  collection  of 
information  contains  a  recordkeeping 
requirement  and  a  reporting 
requirement  that  involve  supporting 
dociunentation  accompanying  an 
application  for  an  export  license 
(approved  by  OMB  under  control  no. 
0694-0088).  The  recordkeeping 
requirement  allows  exporters  to  keep 
documentation  supporting  their  license 
application  in  their  own  files  for  a 
period  of  five  years,  in  lieu  of 
submitting  these  documents  to  BXA. 
The  reporting  requirement  involves 
certain  instances  when  a  foreign 
importer  may  request  that  a  U.S. 
exporter  return  an  Import  or  End-User 
Certificate. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Volimtary. 

OldB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)-395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20230. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  98-26115  Filed  9-29-98;  8:45  am] 

BILLINO  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foUqwing  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Computers  and  Related 
Equipment. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  0694-0013. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection  of 
information. 

Burden:  86  hours. 

Average  Hours  Per  Response:  32 
minutes. 

Number  of  Respondents:  160. 

Needs  ana  Uses:  The  advances  in  U.S. 
computer  technology  have  created 
products  that  have  a  broad  range  of  end- 
uses  that  include  military  appUcations 
and  other  uses  that  may  be  contrary  to 
our  national  security,  foreign  policy, 
and  proliferation  concerns.  In  order  to 
continue  our  profitable  international 
trade  position  and  at  the  same  time 
protect  our  national  seciuity,  it  has 
become  necessary  to  establish  a  system 
for  precise  and  detailed  evaluations  of 
computer  systems.  This  information  is 
used  in  making  a  decision  on  the  export 
license  application. 

Affectea  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  (202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Qearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 


within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  (202)  395-5871. 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20230. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doa  98-26116  Filed  9-29-98;  8:45  am) 
BILUNO  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
heis  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southeast  Region  Gear 
Identification  Requirements. 

Agency  Form  Numbers):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  2,192  hours. 

Number  of  Respondents:  1,000 
(multiple  responses). 

Avg.  Hours  Per  Response:  7  minutes 
to  mark  traps,  10  seconds  to  mark  coral 
rocks,  and  20  minutes  to  mark  Spanish 
mackerel  gillnet  floats. 

Needs  and  Uses:  Under  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
NOAA  is  responsible  for  management  of 
the  Nation's  marine  fisheries.  In  the 
Southeast  Region,  fishing  gear  must  be 
marked  with  some  form  of 
identification.  Law  Enforcement 
personnel  use  this  as  a  means  to  ensure 
compliance  with  fisheries  management 
regulations.  Gear  markings  help  make 
sure  that  a  vessel  harvests  fish  only  from 
its  own  traps/pots,  etc.,  and  to  ensure 
that  they  are  not  illegally  placed. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Third  party  disclosure — 
this  is  a  marking  requirement. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
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information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  0MB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-26117  Filed  9-29-98;  8:45  am) 
BILLMQ  COOE  SSIO-tt-P 


DEPARTMEHT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Cooperative  Game  Fish  Tagging 
Report. 

Agency  Form  Number{s):  NOAA  88- 
162. 

OMB  Approval  Number:  0648-0247. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  360  hours. 

Number  of  Respondents:  12,000. 

Avg.  Hours  Per  Response:  2  minutes. 

Needs  and  Uses:  The  Cooperative 
Marine  Game  Fish  Tagging  Program  is 
used  to  gather  information  on  the 
migratory  patterns  and  other  biological 
information  on  "game"  fish  by  having 
anglers  tag  and  release  their  catch. 
Anglers  who  tag  fish  are  requested  to 
submit  a  "fish  tag  report  card"  which 
provides  information  on  the  species, 
weight,  location,  condition,  tag  number, 
etc.  to  the  National  Marine  Fisheries 
Service.  When  a  fish  with  a  tag  is 
caught,  anglers  are  requested  to  return 
it.  The  data  obtained  tiirough  this 
program  are  used  to  determine  growth 
rates  and  migratory  patterns  of 
recreational  an  commercially  valued 
species.  The  resulting  analyses  are  used 
to  develop  fishery  management  plans. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
EXX:  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  98-26118  Filed  9-29-98;  8:45  am) 
BMJJNO  COOE  Xi9-a2-P 


DEPARTMENT  OF  COMMERCE 

SutMTiisslon  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Titye;  Fastener  Quality  Act. 

Agency  Form  Number(s):  NIST  1269L 
and  1269-R. 

OMB  Approval  Number:  0693-0015. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  116  reporting/recordkeeping 
hoiu's. 

Number  of  Respondents:  13. 

Avg.  Hours  Per  Response:  4  hours  for 
application  requirements. 

Needs  and  Uses:  As  required  by  the 
Fastener  Quality  Act,  NIST  established 
a  program  under  which  private  entities 
may  apply  for  approval  to  engage 
directly  in  the  accreditation  of 
laboratories  for  the  testing  of  fasteners 
under  the  Act  and  to  accredit  registrars 
that  register  manufacturing  facilities 
that  utilize  quality  assurance  systems. 
The  information  collected  is  used  to 
make  sure  that  the  applicant  meets  all 
the  criteria  set  forth  in  the  law  to  ensure 
that  the  industry  only  produces  high 
quality  fasteners  meeting  the  standards 
and  specifications  established  by  the 
International  Organization  for 
Standardization. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion, 
recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Maya  Bernstein, 
(202) 395-4816. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 


DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  98-26 119  Filed  9-29-98;  8:45  am] 
BILUNO  COOE  3S10-13-* 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC> 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Import  Certificates  and  End- 
User  Certificates. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0093. 

Type  oj  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  1,199  hours. 

Average  Time  Per  Response:  15 
minutes  per  response. 

Number  of  Respondents:  5 ,775 
respondents. 

Needs  and  Uses:  Import  or  End-User 
Certificates  are  an  imderiaking  by  the 
government  of  the  country  of  ultimate 
destination  (the  issuing  government)  to 
exercise  legal  control  over  the 
disposition  of  the  items  covered  by  the 
importer  (ultimate  consignee  or 
purchaser)  and  transmitted  to  the 
exporter  (applicant).  The  control 
exercised  by  the  government  issuing  the 
Import  or  End-User  Certificate  is  in 
addition  to  the  conditions  and 
restrictions  placed  on  the  transaction  by 
BXA. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  (202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
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EHX:  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
infonnation  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Becher-Wassmer, 
0MB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20230. 

Dated:  September  24, 1998. 

Linda  Engelmeier, 

Departmental  Fonns  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

(FR  Doc.  98-26120  Filed  9-29-98;  8:45  am] 

nLUNG  CODE  3610-3»-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Marine  Recreational  Fishery 
Statistics  Survey. 

Agency  Form  Number(s):  None. 

OMB  Approval  Number:  0648-0052. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  27,207  hours. 

Number  of  Respondents:  585,382. 

Avg.  Hours  Per  Response:  Ranges 
between  30  seconds  and  7  minutes 
depending  on  the  requirement. 

Needs  and  Uses:  This  survey 
conducts  random  telephone  interviews 
of  residents  of  coastal  country 
households  to  obtain  data  on  marine 
recreational  fishing  effort  and  it 
conducts  random  field  interviews  of 
anglers  returning  fi'om  fishing  trips  to 
obtain  data  on  the  average  catches  of 
different  fish  species  per  angler  fishing 
trip.  These  data  are  used  to  calculate 
bimonthly  estimates  of  marine 
recreational  fishing  participation,  effort 
and  catch  by  species.  The  effort  and 
catch  estimates  are  used  in  the 
development,  implementation  and 
monitoring  of  fishery  management 
programs  by  the  National  Marine 
Fisheries  Service,  regional  fishery 
management  councils,  interstate  marine 
fisheries  commissions  and  state  fishery 
agencies. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Bimonthly. 


Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-26121  Filed  9-29-98;  8:45  am] 
BtLUNQ  CODE  3610-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (EKXI) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Processed  Product  Family  of 
Forms. 

Agency  Form  Numbezis):  NOAA  88- 
13  and  88-13c. 

OMB  Approval  Number:  0648-0018. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  620  hours. 

Number  of  Respondents:  1,200. 

Avg.  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  This  is  a  survey  of 
seafood  and  industrial  fishery 
processing  firms.  Respondents  are  asked 
to  supply  annual  volimie  and  value  of 
the  processed  product  and  monthly 
employment.  Data  are  used  in  economic 
analysis  to  estimate  the  capacity  and 
extent  of  which  U.S.  fish  processors 
utilize  domestic  harvest.  These  data  are 
used  to  carry  out  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  The 
data  are  also  used  in  multilateral  trade 
negotiations  and  tariff  studies  and  by 
industry  in  making  business  decisions 
affect  the  fishing  and  seafood  industries. 
This  collection  also  includes  a  monthly 
data  collection  on  fish  oils  which  are 
used  to  produce  certain  products. 


Industry  uses  the  data  for  their  purchase 
and  production  activities. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually,  monthly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  infonnation 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  24. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  98-26134  Filed  9-29-98;  8:45  am] 

MLLMQ  CODE  361»-42-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southwest  Region  Gear 
Identification  Requirements. 

Agency  Form  Numberfs):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  1,420  hours. 

Number  of  Respondents:  232 
(multiple  requirements). 

Avg.  Hours  Per  Response:  2  minutes 
per  float/trap. 

Needs  and  Uses:  Under  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
NOAA  is  responsible  for  management  of 
the  Nation's  marine  fisheries.  "The 
regulations  require  that  fishing  gear  in 
certain  fisheries  be  marked.  The 
identifying  marks  are  used  by  the 
National  Marine  Fisheries  Service, 
United  States  Coast  Guard,  and  other 
marine  agencies  in  issuing  violations, 
prosecutions  and  other  enforcement 
actions.  The  markings  are  also  used  for 
gear  identification  concerning  damage, 
loss  and  civil  proceedings. 
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Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897r 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW. 
Washington,  DC  20503. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
|FR  Doc  98-26135  Filed  9-29-98;  8:4S  am] 
HUNM  OOM  HM-n-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Conmierce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southwest  Region  Vessel 
Identification  Requirements. 

Agency  Form  Numberis):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  264  hours. 

Number  of  Respondents:  326. 

Avg.  Hours  Per  Response:  15  minutes 
each  for  markings. 

Needs  and  Uses:  Under  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
NOAA  is  responsible  for  management  of 
the  Nation's  marine  fisheries.  As  part  of 
this  Overall  effort,  NOAA  has  included 
in  their  requirements  the  need  for 
fishing  vessels  and  auxiliary  equipment 
to  display  their  official  number  in  a 
cletirly  visible  manner.  The  display 
assists  law  enforcement  officials  in 
monitoring  fishing  and  other  activities 
and  to  ascertain  whether  the  activities 
are  specifically  authorized  for  that 
vessel. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 


Frequency:  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubfication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-26136  Filed  9-29-98:  8:45  am) 
BILLMO  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Sea  Grant  Program  Grant 
AppUcations,  John  A.  Knauss  Marine 
Policy  Fellowships,  and  AppUcation  for 
Designation  as  a  Sea  Grant  College  or 
Regional  Consortia. 

Agency  Form  Numberfs):  NOAA  90- 
1  and  90-4. 

OMB  Approval  Number:  None 
(formerlv  0648-0008,  0648-0019,  0648- 
0034,  0648-0147  and  0648-0294). 

Type  of  Request:  New  collection. 

Burden:  580  hours. 

Number  of  Respondents:  91. 

Avg.  Hours  Per  Response:  15  minutes 
and  20  hours  depending  on  the 
requirement. 

Needs  and  Uses:  Persons  or 
institutions  wishing  to  obtain  a  Sea 
Grant,  a  John  A.  Knauss  Marine  Policy 
Fellowship,  or  designation  as  a  Sea 
Grant  College  or  Regional  Consortia 
must  submit  application  information. 
The  information  is  used  to  evaluate  and 
select  proposals  received. 

Affected  Public:  Not-for-profit 
institutions,  individuals,  state,  local  or 
tribal  government. 

Frequency:  On  occasion,  aimually. 


Respondent's  (^ligation:  Required  for 
benefit. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  725  17th  Street.  NW. 
Washington.  DC  20503. 

Dated:  September  24, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc  98-26137  Filed  9-29-48;  8:45  am] 
BMJJNQ  CODE  3610-22-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1001] 

Approval  of  IManufacturing  Activity 
Within  Foreign-Trade  Zone  92 
Pascagouia,  MS;  Frieda  Goldman 
intemational,  Inc.  (Shipbuilding/ 
Offshore  Drilling  Platforms) 

Pursuant  to  its  authority  imder  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u)  (the  Act),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

Whereas,  the  Greater  Gulfport/Biloxi 
Foreign  Trade  Zone,  Inc.  grantee  of  FTZ 
92,  has  requested  authority  under 
§  400.32(b)(1)  of  the  Board's  regulations 
on  behalf  of  Friede  Goldman 
Intemational,  hic.  and  its  subsidiary. 
HAM  Marine,  Inc.,  to  manufacture, 
refurbish,  and  repair  ships,  offshore  oil 
and  gas  drilling  rigs,  and  other  marine 
vessels  under  zone  procedures  within 
FTZ  92.  Pascagouia.  Mississippi  (filed 
3-30-«8.  FTZ  Docket  15-98); 

Whereas,  pursuant  to  §  400.32(b)(1), 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circumstances,  including 
situations  where  the  proposed  activity  is 
the  same,  in  terms  of  products  involved, 
as  activity  recently  approved  by  the 
Board  (§400.32(b)(l)(i));  and, 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal,  taking  into  account  the 


Federal  Register /Vol.  63,  No.  189 /Wednesday,  September  30,  1998 /Notices  52241 


criteria  of  §  400.31,  and  tlie  Executive 
Secretary  has  recommended  approval; 

Now,  therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board's  regulations,  including  §  400.28, 
and  further  subject  to  the  following 
conditions:  (1)  any  foreign  steel  mill 
products  admitted  to  FTZ  92  for  the 
Friede  Goldman  International,  Inc./ 
HAM  Marine  Inc.,  activity,  including 
pipes  and  tubes,  not  incorporated  into 
merchandise  otherwise  classified,  and 
which  is  used  in  manufacturing,  shall 
be  subject  to  Customs  duties  in 
accordance  with  applicable  law,  unless 
the  Executive  Secretary  determines  that 
the  same  item  is  not  then  being 
produced  by  a  domestic  steel  mill;  and, 
(2)  in  addition  to  the  annual  report, 
Friede  Goldman  International,  Inc./ 
HAM  Marine,  Inc.,  shall  advise  the 
Board's  Executive  Secretary 
(§  400.28(a)(3))  as  to  significant  new 
contracts  with  appropriate  information 
concerning  foreign  purchases  otherwise 
dutiable,  so  that  the  Board  may  consider 
whether  any  foreign  dutiable  items  are 
being  imported  for  manufacturing  in  the 
zone  primarily  because  of  subzone 
status  and  whether  the  Board  should 
consider  requiring  Customs  duties  to  be 
paid  on  such  items. 

Signed  at  Washington,  DC,  this  3rd  day  of 
September  1998. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commenx  for 
Import  Administration;  Alternate  Chairman; 
Foreign-Trade  Zones  Board. 

Attest: 
Dennis  Pucdnelli, 

Acting  Executive  Secretary. 

[FR  Doc.  98-26213  Filed  9-29-98;  8:45  am] 

BIUJNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  43-eq 

Foreign-Trade  Zone  171— Liberty 
County,  TX;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Liberty  County 
Economic  Development  Corporation, 
grantee  of  FTZ  171,  requesting  authority 
to  expand  its  zone  in  Liberty  County, 
Texas,  adjacent  to  the  Houston  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended,  (19  U.S.C.  81a-81u),  and  the 


regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  September 
9, 1998. 

FTZ  171  was  approved  on  January  4. 
1991  (Board  Order  501,  56  FR  1166, 1/ 
11/91).  The  zone  project  currently 
consists  of  4  sites  (246  acres)  in  Liberty 
County:  Site  I  (150  acres)— City  of 
Cleveland's  International  Industrial  Park 
on  Highway  FM  2025  west  of  U.S. 
Highway  59;  Sites  2  and  3  (45  and  27 
acres) — ^two  industrial  park  sites  on  the 
Trinity  River  some  2  miles  south  of  U.S. 
Highway  90,  City  of  Liberty;  and,  Site  4 
(24  acres) — within  the  Cleveland 
Municipal  Airport  facility.  Highway  FM 
787,  Liberty  County. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site 
(proposed  Site  5 — 583  acres,  2 
parcels) — Sjolander  Plastics  Storage 
Railyard  facility,  adjacent  to  Highway 
146,  approximately  2  miles  south  of 
Dayton,  Texas  (Liberty  Coimty).  The 
proposed  FTZ  site  is  on  the  west  and 
east  sides  of  the  railyard  facility,  but 
does  not  include  the  existing  railyard. 
Activity  at  the  proposed  FTZ  site  would 
include  general  ware-housing,  the 
storage  of  plastic  pellets  from  the 
petrochemical  industry,  bagging  of 
pellets,  and  intermodal  (truck-rail) 
transfer.  There  are  also  plans  to  expand 
the  facility  to  accommodate  a  wider 
range  of  products  and  to  facilitate 
improved  rail  service.  Site  development 
plans  call  for  construction  of  up  to  20 
buildings  (each  approx.  250,000  sq.  ft.) 
and  establishment  of  a  intermodal 
container  transfer  facility.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  30, 1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  f(H«going  period 
may  be  submitted  during  the  subsequent 
15-day  period  December  14, 1998. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 

Assistance  Center,  500  Dallas,  #1160, 

Houston.  TX  77002 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230  __. 

Dated:  September  10, 1998. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-26214  Filed  9-29-98;  8:45  am] 
BILLING  COOC  3$10-OS-P 


DEPARTMENT  OF  COMMERCE 
[A-680-807] 

Polyethylene  Terephthalata  Rim, 
Sheet,  and  Strip  From  the  Repul>llc  of 
Korea;  Notice  of  Hnal  court  Decision 
and  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  amended  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  July  8, 1998,  in  the  case 
of  STC  Corporation  v.  United  States, 
The  United  States  Court  of  International 
Trade  (the  Court)  affirmed  the 
Department  of  Commerce's  (the 
Department)  redetermination  for  STC 
Corporation  (STC)  arising  out  of  the  first 
review  of  polyethylene  terephthalate 
film  sheet,  and  strip  (PET  film)  from  the 
Republic  of  Korea.  The  review  covers 
the  period  November  30, 1990  through 
May  31, 1992.  As  there  is  now  a  final 
and  conclusive  court  decision  in  this 
action,  we  are  amending  the  final  results 
of  review  with  respect  to  sales  by  STC 
during  the  review  period.  We  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  STC's  entries  accordingly. 
EFFECTIVE  DATE:  September  30, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  J.  Heaney,  or  John  Kugelman. 
AD/CVD  Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230, 
telephone:  (202)  482-4475,  or  0649, 
respectively. 
SUPPI.EMENTARY  INFORMATION: 

Background 

On  December  15, 1997,  the  Court 
issued  an  order  remanding  in  part  the 
amended  final  results  issued  on 
February  12, 1996.  See  STC  Corp  v. 
United  States,  990  F.  Supp.  829  (CIT 
1997).  In  its  December  15, 1997  order 
the  Court  directed  the  Department  to 
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implement  a  tax-neutral  methodology 
for  calculating  value  added  taxes  (VAT) 
for  STC.  In  accordance  with  the  remand 
order,  the  Department  recalculated  VAT 
by  adding  the  absolute  amoimt  of  home 
market  tax  to  U.S.  price.  The  Court 
affirmed  the  Department's  remand 
results  on  July  8, 1998,  in  STC  Corp  v. 
United  States,  Court  No.,  95-09-01181. 
As  there  is  now  a  final  and  conclusive 
court  decision  with  respect  to  STC,  we 
are  amending  the  final  results  of  review 
for  this  company. 

Amendment  to  Final  Results  of  Review 

Pursuant  to  section  516A(e)  of  the 
Act,  we  are  now  amending  the  final 
results  for  STC  for  the  period  November 
30,  1990  through  May  31,  1992.  The 
recalculated  margin  for  STC  Corporation 
is  11.62  percent. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

We  note  that  STC's  current  cash 
deposit  rate  is  based  upon  an 
administrative  review  conducted 
subsequent  to  this  segment  of  the 
proceeding.  Therefore,  this  amendment 
of  the  final  results  does  not  affect  the 
current  cash  deposit  rate  for  STC. 

This  notice  is  published  pursuant  to 
section  751(A)  of  the  Act. 

Dated:  September  23, 1998. 
Robert  S.  l^aRussa, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  98-26215  Filed  9-29-98;  8:45  am] 

BIUMO  COOE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  Quarterly  Update 
to  Annual  Listing  of  Foreign 
Government  Subsidies  on  Articles  of 
Cheese  Subject  to  an  In-Quota  Rate  of 
Duty. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  quarterly  update  to  the  einnual  list  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
duty  during  the  period  April  1, 1998 
through  Jime  30, 1998.  We  are 
publishing  the  cvurent  listing  of  those 
subsidies  that  we  have  determined  exist. 
EFFECTIVE  DATE:  September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Morris,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-2786. 

SUPPLEMENTAL  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  (the  Act)  requires  the 
Department  of  Commerce  (the 
Department)  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 


to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(g)(b)(4)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  quarterly  update  of 
subsidies  on  cheeses  that  were  imported 
during  the  period  April  1, 1998  through 
June  30, 1998. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702  (g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate    . 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which    ^" 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  September  23, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration, 


APPENDIX— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Austria 

Belgium  , 

Canada , 

Denmark  ..... 

FinlarxJ , 

Frarx»  , 

Germany  ...., 

Greece 

IrelarxJ  

Italy 

Luxembourg 
NetherlarKis 

Norway 

Total. 

Portugal 

Spain 


Prografn(s) 


European  Union  Restitution  Payments 

EU  Restitution  Payments  

Export  Assistance  on  Certain  Typies  of  Cheese 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  „ 

EU  Restitution  Payments  .'. 

EU  Restitution  Paymerrts  , 

EU  Restitution  Payments  , 

EU  Restitution  Payments  , 

Indirect  (Milk)  Subsidy 

Consumer  Sut)sidy _ , , 

EU  Restitution  Payments  

EU  Restitution  Payments 


Gross' 
Subsidy 


$0.22 
0.07 
0.24 
0.10 
0.27 
0.16 
0.20 
0.00 
0.23 
0.17 
0.07 
0.10 


0.33 
0.15 
0.48 


0.09 
0.13 


Net  2 
Subsidy 


$0.22 
0.07 
0.24 
0.10 
0.27 
0.16 
0.20 
0.00 
023 
0.17 
0.07 
0.10 


0.33 
0.15 
0.48 


0.09 
0.13 
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APPENDIX— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty— Continued 


Country 


PrograirKs) 


Gross' 
Siteidy 


Net  2 
Sutisidy 


Switzerland 
U.K 


Deficiency  Payments 

EU  Restitution  Payments 


0.89 
0.08 


0.89 
0.08 


1  Defined  in  19  U.S.C.  1677(5). 

2  Defined  in  19  U.S.C.  1677(6). 


|FR  Doc.  98-26212  Filed  9-29-98;  8:45  am) 
BILUNO  CODE  3610-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  95- 
00001. 

summary:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  VINEX  International  Inc. 
Because  this  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Secretary  is  revoking  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  VINEX 
International  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/482-5131.  This  is  not  a  toll-free 
nimiber. 

SUPPI.EMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290, 15 
U.S.C.  4011-21)  authorizes  the 
Secretary  ofCommerce  to  issue  export 
trade  certificates  of  review.  The 
regulations  implementing  Title  III  ("the 
Regulations")  are  found  at  15  CFR  part 
325  (1997).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  July 
25, 1995  to  VINEX  International  Inc. 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  the  Act,  15 
U.S.C.  4018.  Section  235.14(a)  of  the 
Regulations,  15  CFR  325.14(a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  certificate  of  review 
(Sections  325.14(b)  of  the  Regulations, 
15  CFR  325.14(b)).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations.  15  CFR 
325.10(a)(3)  and  325.14(c)). 


On  August  1, 1997,  the  Department  of 
Commerce  sent  to  VINEX  International 
Inc.,  a  letter  containing  annual  report 
questions  with  a  reminder  that  its 
annual  report  was  due  on  September  8, 
1997.  Additional  reminders  were  sent 
on  January  9, 1998  and  on  July  9. 1998. 
The  Department  has  received  no  written 
response  to  any  of  these  letters. 

On  August  4. 1998,  and  in  accordance 
with  Section  325.10(c)(1)  of  the 
Regulations.  (15  CFR  325.10(c)(1)).  the 
Department  of  Commerce  sent  a  letter 
by  certified  mail  to  notify  VINEX 
International  Inc.  that  the  Department 
was  formally  initiating  the  process  to 
revoke  its  certificate  for  failure  to  file  an 
annual  report.  In  addition,  a  summary  of 
this  letter  allowing  VINEX  International 
Inc.  thirty  days  to  respond  was 
published  in  the  Federal  Register  on 
August  10,  1998  at  63  FR  42614. 
Pursuant  to  325.10(c)(2)  of  the 
Regulations  (15  CFR  325.10(c)(2)).  the 
Department  considers  the  failure  of 
VINEX  International  Inc.  to  respond  to 
be  an  admission  of  the  statements 
contained  in  the  notification  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  VINEX 
International  Inc.  for  its  failure  to  file  an 
annual  report.  The  Department  has  sent 
a  letter,  dated  September  9. 1998,  to 
notify  VINEX  International  Inc.  of  its 
determination.  The  revocation  is 
effective  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  dficision  may  appeal  to 
an  appropriate  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  published  in  the  Federal 
Register  (325.10(c)(4)  and  325.11  of  the 
Regulations,  15  CFR  324.10(c)(4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)(4)  and  325.11). 

Dated:  September  24, 1998. 
Morton  Sciuulwl, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  98-26172  Filed  9-29-98;  8:45  am] 

BILUNO  CODE  351(M>R-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Textile  Trade  Mission  to  Turkey 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  following  overseas  trade  mission: 
Textile  Trade  Mission  to  Turkey, 
Location:  Istanbul,  Turkey,  Date: 
October  14, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Brill,  Department  of 
Commerce,  Tel:  202-482-1856  Fax: 
202-482-2859;  or  Reginald  Beckham, 
Department  of  Commerce,  Tel:  202- 
482-5478  Fax:  202-482-1999. 

Dated:  September  25, 1998. 
TomNislMt, 

Director,  Promotion  Planning  and  Support 
Division. 

(PR  Doc.  98-26173  Filed  9-29-98;  8:45  am) 
BILUNO  CODE  3S1»-0R-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  092398q 

Gulf  of  Mexico  Fishery  Management 
Council;  PutMic  IMeeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the  Law 
Enforcement  Advisory  Panel  (AP). 
DATES:  This  meeting  will  be  held  on 
October  14, 1998,  from  1:00  p.m.  to  5:00 
p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Four  Points  Hotel  Riverwalk  North. 
110  Lexington  Avenue,  San  Antonio, 
TX;  telephone:  210-223-9461. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018~U.S. 
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Highway  301  North,  Suite  1000.  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Leard,  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Coimcil;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
the  management  alternatives  being 
considered  by  the  Council  in  its 
Sustainable  Fisheries  Act  Generic 
Amendment.  The  Law  Enforcement  AP 
will  also  review  the  status  of 
Amendments  16A  and  16B  to  the 
Fishery  Management  Flan  (FMP)  for 
Reef  Fish  in  the  Gulf  of  Mexico  and 
Amendment  9  to  the  FMP  for  Coastal 
Migratory  Pelagic  Resources.  Recent 
regulatory  actions  regarding  total 
allowable  catch  (TAC),  size  limits,  trip 
limits,  etc.  will  also  be  discussed. 

The  Law  Enforcement  AP  will  also 
receive  a  presentation  from  the  NMFS 
on  its  vessel  monitoring  system  pilot 
program  in  the  Gulf  of  Mexico. 

T^e  Law  Enforcement  AP  consists  of 
chief  enforcement  agents  for  the  state 
and  Federal  fishery  agencies  in  the  Gulf 
area  who  advise  the  Council  on  fishery 
issues. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Coimcil  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accoimnodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Coimcil  (see 
ADDRESSES)  by  October  7, 1998. 

Dated:  September  24, 1998. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Nationa]  Marine  Fisheries  Service. 
(FR  Doc.  98-26185  Filed  9-29-98;  8:45  am] 
MLUNQ  COW  3610-a-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Hudson  River  Natural  Resourco 
Damage  Assessment:  Notice  of 
AvallatMllty  and  Request  for  Comments 
on  a  Damage  Assessment  Scoping 
Document 

AGENCIES:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 


United  States  Department  of  the  Interior 
(DOI),  and  Department  of 
Environmental  Conservation,  State  of 
New  York. 

ACTION:  Notice  of  availability  of  a  draft 
Damage  Assessment  Scoping  Document 
and  of  a  80-calendar  day  period  for 
pubUc  conunent  on  the  plan. 

SUMMARY:  Notice  is  given  that  the 
document  entitled  "Draft  Scope  for  the 
Hudson  River  Natiiral  Resource  Damage 
Assessment  Plan"  is  available  for  pubUc 
review  and  comment.  The  first  step  of 
the  Hudson  River  Natural  Resource 
Damage  Assessment,  issuance  of  the 
preassessment  screen  determination  for 
the  Hudson  River,  was  completed  in 
October  1997.  The  "Draft  Scope  for  the 
Hudson  River  Natural  Resource  Damage 
Assessment  Plan"  dociunent  represents 
the  initiation  of  the  second  step, 
assessment  planning,  in  the  Hudson 
River  Natural  Resource  Damage 
Assessment  (NRDA)  being  conducted  by 
the  State  and  Federal  natural  resource 
trustees.  The  purpose  of  the  assessment 
plan  is  to  ensure  that  the  Trustees 
perform  the  assessment  of  injury  to 
natural  resources  along  the  Hudson 
River  in  a  planned  and  systematic 
manner,  pursuant  to  43  CFR  Part  11  of 
the  Federal  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  NRDA  Regulations.  Public 
review  of  this  scoping  dociunent,  as 
announced  by  this  notice,  is  consistent 
with  43  CFR  11.32(c). 
DATES:  Comments  must  be  submitted  in 
writing  on  or  before  December  19, 1998. 
ADDRESSES:  Written  requests  for  copies 
and  written  comments  for  the  Draft 
Scope  of  the  Hudson  River  NRDA  Plan 
should  be  sent  to  Steven  Jay  Sanford  at 
the  New  York  State  Department  of 
Environmental  Conservation,  Natural 
Resources  Damages  Unit,  Room  403,  50 
Wolf  Road,  Albany,  NY  12233-1090; 
Lisa  DiPinto  at  the  National  Oceanic 
and  Atmospheric  Administration 
Damage  Assessment  Center,  1305  East- 
West  Highway,  SSMC  4  Rm  10218, 
Silver  Spring,  MD  20910;  or  Anne 
Secord  at  Department  of  the  Interior,  US 
Fish  and  Wildlife  Service,  3817  Luker 
Rd,  Cortland,  NY  13045. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Jay  Sanford,  518-457-7987 
(FAX:  518-485-8424;  email: 
sxsanfoi^gw.dec.state.ny.us;  Lisa 
DiPinto,  301-713-3038  ext.  187  (FAX: 
301-713-4387;  email: 
lisa.dipinto@noaa.gov  or  Ann  Secord, 
607-753-9334  (FAX:  607-753-9699; 

email:  anne secord@fws.gov) . 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  107(f)  of  the  Federal 


Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  (42  USC 
9601  et  ieq.),  and  other  applicable 
Federal  and  state  laws.  Federal  and  state 
officials  may  act  on  behalf  of  the  public 
as  Trustees  for  natural  resources  to 
pursue  claims  for  natural  resource  - 
damages  for  injury  to,  destruction  of,  or 
loss  of  natural  resources  resulting  from 
the  release  of  hazardous  substances  to 
the  environment.  Claims  may  be 
pursued  against  parties  responsible  for 
releasing  hazardous  substances  to  the 
environment.  Under  CERCLA,  sums 
recovered  by  trustees  as  damages  shall 
be  used  only  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of 
such  natural  resources. 

In  October  1997,  the  United  States 
Etepartment  of  the  Interior  (DOI),  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  and  the  New 
York  State  Department  of 
Envtronmentd  Conservation  (NYSDEC), 
referred  to  as  the  Trustees,  issued  a 
preassessment  screen  determination  for 
the  Hudson  River,  in  accordance  with 
the  Federal  Regulations  for  Natural 
Resource  Damages  Assessments  (43  CFR 
Part  11  (b)].  The  preassessment  screen 
documents  the  Trustees'  determination 
that  conditions  in  the  River  warrant  a 
natural  resource  damage  assessment 
(NRDA).  The  preassessment  screen 
documents  releases  of  polychlorinated 
biphenyls  (PCBs)  along  approximately 
200  miles  of  the  Hudson  River  from 
identified  sources  of  contamination 
between  Hudson  Falls  and  the 
Thompson  Island  Dam.  The  effects  of 
these  releases  on  natural  resources,  for 
which  Federal  and  state  agencies  may 
assert  trusteeship  under  section  107(f)  of 
CERCLA,  serves  as  a  basis  for  making  a 
claim  against  the  potentially  responsible 
parties  identified  with  the  documented 
PCB  releases.  The  Trustees  acknowledge 
that  there  are  other  sources  of 
contamination  to  the  river,  including 
inactive  hazardous  waste  disposal  sites, 
paper  mills,  combined  sewer  overflows, 
sewage  effluent,  and  tributaries  entering 
the  river.  These  sources  may  also  be 
addressed  in  the  NRDA. 

Under  the  CERCLA  regulations 
(subpart  c),  the  next  step  in  the  NRDA 
process  is  the  preparation  of  an 
assessment  plan.  This  scoping 
document  is  a  preliminary  outline  of  the 
potential  contents  of  an  NRD 
Assessment  plan  for  the  Hudson  River. 
The  assessment  plan  will  be  designed  to 
address  injuries  to  a  variety  of  natural 
resources  and  natural  resource  services 
associated  with  the  release  of  hazardous 
substances  in  the  Hudson  River 
environment. 
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Dated:  September  24, 1998. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
[FR  Doc.  98-26147  Filed  9-29-98;  8:45  am] 
BILUNO  CODE  3610-E8-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Acceptance  of  Group  Application 
Under  Pub.  L  95-202  and  Department 
of  Defense  Directive  (DoDD)  1000.20 
"Vietnamese  Citizens  Wfio  Served  in 
Vietnam  as  Commandos  Under 
Contract  vmth  ttie  United  States  Armed 
Forces  During  the  Period  January  1, 
1961.  to  December  31, 1970,  a/k/a  the 
Lost  Army  Commandos" 

Under  the  provisions  of  Section  401. 
Public  Law  95-202  and  DoD  Directive 
1000.20.  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  application  on  behalf  of 
the  group  know  as:  "Vietnamese 
citizens  who  served  in  Vietnam  as 
commandos  under  contract  with  the 
United  States  Armed  Forces  during  the 
period  January  1. 1961.  to  December  31, 
1970.  a/k/a  The  Lost  Army 
Commandos."  Persons  with  information 
or  documentation  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  should  be  considered  active 
mihtary  service  to  the  Armed  Forces  of 
the  United  States  are  encouraged  to 
submit  such  information  or 
documentation  within  60  days  to  the 
DoD  Qvilian/Military  Service  Review 
Board,  1535  Command  Drive,  EE-Wing, 
3rd  Floor,  Andrews  Air  Force  Base,  MD 
20762-7002.  Copies  of  dociunents  or 
other  materials  submitted  cannot  be 
returned. 

Bailiara  A.  Carmichael. 
Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  98-26088  Filed  9-29-98;  8:45  am] 
BHJJNG  COOC  attO-OI-P 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409.  notice  is  hereby 


given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  9  October  1998.  (800am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency.  Boiling  AFB.  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Culp.  USAF.  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328,  (202)  231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  September  25, 1998. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-26140  Filed  9-29-98;  8:45  am] 
m  mQ  CODE  Bflop  m  m 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technologif  Advisory  Board 
Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  13  October  1998  (800am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency.  Boiling  AFB.  Washington.  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Culp.  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board.  Washington.  D.C 
20340-1328.  (202)  231-4930. 
SUPPLEMENTARY  MFORMATKM:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
pubUc.  The  Board  will  receive  briefings 
on  and  discuss  several  ciurent  critical 
intelligence  issues  and  advise  the 


Director.  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  September  25. 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-26141  Filed  9-29-98;  8:45  am] 
BIUJNQ  COOC  5000  04  M 

DEPARTMENT  OF  DEFENSE 

Office  of  tf>e  Secretary 

Defense  intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Cloaed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  15  October  1998  (800am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  7400  Defense  Pentagon. 
Washington,  DC  20301-7400. 
FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Culp,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board.  Washington.  D.C 
20340-1328,  (202)  231-4930. 
SUPPLEMENTARY  MFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advised  the 
Director,  DIA.  on  related  scientific  and 
technical  matters. 

Dated:  September  25, 1998. 
LM.  Bynum. 

Ahemate  OSD  Federal  Register,  Liaison 
Ofpcer.  Department  of  Defense. 
[FR  Doc  98-26142  Filed  9-29-98;  8:45  am] 
MJJNQ  OOOC  I 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  bitsliigence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Partei  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACnON:  Notice. 
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summary:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  19-20  October  1998  (800am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Donald  R.  Gulp.  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328 (202) 231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  cturent  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  September  25, 1998. 
L.M.  ByDum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-26143  Filed  9-29-98:  8:45  am] 
MLUNQ  COOC  SOOe-04-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Pul>lic  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  pubhc  hearing  on  Wednesday, 
October  7, 1998.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
pubUc  and  scheduled  to  begin  at  1:30 
p.m.  in  Room  105  of  the  Rachel  Carson 
State  Office  Building,  400  Market  Street, 
Harrisburg,  Pennsylvania. 

In  addition  to  the  subjects  listed 
below  which-are  scheduled  for  public 
hearing,  the  Commission  will  also 
address  the  following:  Minutes  of  the 
September  9, 1998  business  meeting; 
announcements;  General  Counsel's 
report;  report  on  Basin  hydrologic 
conditions;  consideration  of  resolutions 
concerning  Fiscal  Year  1998  budget 
adjustments,  reclassification  of  the 
Water  Supply  Storage  FaciUties  Fund 
bom  a  special  revenue  fund  to  an 
enterprise  fund,  amendment  to  the 
agreement  between  the  Commission  and 
the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 


concerning  Etelaware  Estuary  water 
quality  monitoring;  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
FoUowing  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  Conoco,  Inc.  D-97-38.  A  project  to 
improve  and  expand  a  portion  of 
existing  docking  facilities  on  the  tidal 
reach  of  the  Delaware  River  at  the 
Dupont  Repauno  Plant  in  Gibbstown, 
Greenwich  Township,  Gloucester 
Coimty,  New  Jersey.  "The  dock  will 
continue  to  serve  the  adjacent  Dupont 
and  Conoco  plant  sites.  The 
construction  includes  approximately  11 
acres  of  dredging. 

2.  Wemersville  Municipal  Authority 
D-98-10  CP.  An  application  for 
approval  of  a  groimd  water  withdrawal 
project  to  supply  up  to  17.6  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  distribution  system  from 
previously  approved  Well  Nos.  3 
through  8,  existing  Well  No.  9,  and  from 
new  Well  No.  12,  and  to  increase  the 
existing  withdrawal  limit  of  9  mg/30 
days  from  all  wells  to  17.6  mg/30  days. 
The  project  is  located  in  Wemersville 
Borough  and  South  Heidelberg 
Township,  Berks  County,  Peimsylvania. 

3.  J.G.  Townsend,  Jr.  &■  Company  D- 
98-37.  An  apphcation  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  16.84  mg/30  days  of  water 
to  the  applicant's  agricultural  irrigation 
system  bom  new  Well  No.  9-Hercules, 
and  to  limit  the  withdrawal  from  all 
project  wells  to  16.84  mg/30  days.  The 
project  is  located  northwest  of  the  City 
of  Lewes,  Sussex  Coimty,  Delaware. 

4.  Lucent  Technologies,  Inc.  D-98-41. 
An  application  for  a  Total  Dissolved 
Solids  (TDS)  determination  appropriate 
to  both  the  applicant's  current  and 
anticipated  discharge  at  its  existing  3.6 
million  gallons  per  day  industrial 
wastewater  treatment  plant  (IWTP).  The 
IWTP  will  continue  to  discharge  to 
Spring  Run,  a  tributary  of  the  Lehigh 
River,  in  the  City  of  Allentown,  Lehigh 
County,  Pennsylvania.  The  allowable 
TDS  concentration  for  the  IWTP  is 
needed  in  anticipation  of  the  appUcant's 
plan  to  reduce  water  usage  and 
wastewater  discharge  and  raise  the  TDS 
concentration.  The  IWTP  will  continue 
to  serve  only  the  applicant's  electronic 
component  and  communication  chips 
manufacturing  plant. 

Docimients  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  PreUminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  'Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 


related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Dated:  September  22, 1998. 
Susan  M.  Weiniun, 
Secretary. 

(FR  Doc.  98-26184  Filed  9-29-98;  8:45  am] 
BILUNQ  COOC  OM-OI-P 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Indian 
Education,  Moating 

AGENCY:  National  Advisory  Council  on 

Indian  Education,  ED. 

ACTION:  Notice  of  open  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Indian  Education. 
The  purposes  of  this  meeting  is  to 
discuss  the  Presidential  Executive  Order 
13096  on  American  Indian  and  Alaska 
Native  Education,  and  to  discuss  the 
reauthorization  of  programs  under  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  of  which  the  Tide 
DC  Indian  Education  Program  is 
included.  Notice  of  this  meeting  is 
required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATES  AND  TIMES:  October  12, 1998, 1:00 
p.m.-4:30  p.m.  and  October  13, 1998, 
10:00  a.m.-4:30  p.m.,  and  October  14, 
1998, 10:00  a.m.-12:00  p.m. 
ADDRESSES:  Nashville  Convention 
Center.  Nashville.  TN  (202)  63ft-1616. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Beavdieu,  Director.  Office  of 
Indian  Education,  400  Maryland 
Avenue,  SW.  Washington,  DC  20202. 
Telephone:  (202)  260-3774;  Fax:  (202) 
260-7779. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  a  presidentially  appointed 
advisory  coimcil  on  Indian  education 
estabUshed  imder  Section  9151  of  Title 
IX  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  (20 
U.S.C.  7871).  The  Council  advises  the 
Secretary  of  Education  and  the  Congress 
on  funding  and  administration  of 
programs  with  respect  to  which  the 
Secretary  has  jurisdiction  and  that 
includes  Indian  children  and  adtilts  as 
participants  or  from  which  they  benefit. 
The  Council  also  makes 
recommendations  to  the  Secretary  for 
filling  the  position  of  Director  of  Indian 
Education  whenever  a  vacancy  occurs. 
The  meeting  of  the  Council  is  open  to 
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the  public  without  advanced 
registration.  PubHc  attendance  may  be 
limited  to  the  space  available.  Members 
of  the  public  may  make  statements 
during  the  meeting,  to  the  extent  time 
permits,  and  file  written  statements 
with  the  Council  for  its  consideration. 
Written  statements  should  be  submitted 
to  the  address  listed  above. 

A  summary  of  the  proceedings  and 
related  matters  which  are  informative  to 
the  public  consistent  vtrith  the  policy  of 
Title  5  U.S.C.  552b  will  be  available  to 
the  public  within  fourteen  days  of  the 
meeting,  and  are  available  for  public 
inspection  at  the  Office  of  Elementary 
emd  Secondary  Education,  U:S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Washington  DC  20202 
from  the  hours  of  8:30  a.m.  to  5:00  p.m. 

Dated:  September  24, 1998. 

Gerald  N.Tirozzi, 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 

The  National  Advisory  Council  on  Indian 
Education,  October  12-14, 1998 

Meeting  Location,  Nashville  Convention 
Center,  601  Commerce  Street,  Nashville,  TN 
37203,  615-742-2000 

Monday,  October  12, 1998 

1:00  p.m. 

Roll  call 

History  of  working  relationship  with 

NIEA,  NARF,  NCAI 
1:30  p.m. 
Presidential  Executive  Order  13096  on 

American  Indian  and  Alaska  Native 

Education 
Overview  of  Executive  Order 
Update  on  Initial  Activities 
Development  of  Plan  for  NACIE 

Participation 
4:30  p.m. 
Recess 

Tuesday,  October  13, 1998 

10:00  a.m. 

Call  to  Order 

Opening  Remarks 
10:15  a.m. 

Open  Meeting  on:  Reauthorization  of  Title 
IX  Indian  Education  Programs 

Executive  Order  Initiatives 
12:00 

Lunch 
1:00  p.m. 

Review  of  Meeting  Simunaries 

Development  of  Annual  Report  Outline 
4:30  p.m. 

Kecess 

Wednesday,  October  14, 1998 

10:00  a.m. 

Call  to  Order 

Opening  Remarks 
10:15  a.m. 

Conduct  Old  Business  of  NACIE 

Conduct  New  Business  of  NACIE 
12:00 


Adjourn  NACIE  Meeting 
(FR  Doc.  98-26219  Filed  9-29-98:  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-367-001] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

September  24, 1998. 

Take  notice  that  on  September  17. 
1998,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  P.O.  Box 
2511,  Houston,  Texas  77252,  filed  Fifth 
Revised  Sheet  No.  105  in  compliance 
with  the  Federal  Energy  Regulatory 
Commission's  Letter  Order  issued 
September  2, 1998  in  the  above- 
referenced  docket. 

East  Tennessee  requests  that  the 
revised  tariff  sheet  be  deemed  effective 
September  3, 1998. 

East  Tennessee  states  that  on  August 
3, 1998,  it  filed  certain  revised  tariff 
sheets  to,  among  other  things,  changed 
the  name  of  its  software  and  interactive 
computer  system  from  the  "TENN- 
SPEED  2  System"  to  the  "System."  East 
Tennessee  further  states  that  in  the 
September  2nd  Letter  Order,  the 
Commission  accepted  the  revised  tarifi' 
sheets,  but  noted  that  there  was  still  a 
reference  to  the  TENN-SPEED  2  System 
contained  in  East  Tennessee's  tariff.  The 
Commission  therefore  directed  East 
Tennessee  to  revise  Sheet  No.  105  to 
reflect  the  change  in  name  from  the 
TENN-SPEED  2  System  to  the  System. 

Any  person  desiring  to  protest  this 
fiUng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  wall  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-26107  Filed  9-2^98;  8:45  am) 
BILUNG  COOE  CTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Rnal  Revenue 
Sharing  Report— Past  Period  Charges 

September  24. 1998. 

Take  notice  that  on  September  18, 
1998,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes),  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Final 
Interruptible/Ovemin  (I/O)  Revenue 
Sharing  Report  related  to  past  period 
charges  in  compliance  with  the  interest 
compliance  plan  established  on  July  2, 
1998  in  Great  Lakes'  rate  proceeding  in 
Docket  No.  RP91-143-045,  and  the 
Commission's  order  issued  July  30,  1998 
in  Docket  No.  RP91-143-046  which 
approved  Great  Lakes'  interest 
compliance  plan. 

Great  Lakes  states  that  this  report  was 
prepared  and  submitted  in  accordance 
with  its  July  2  interest  compUance  plan 
and  that  the  report  reflects  final 
remittances  made  to  firm  shippers  for. 
(a)  I/O  revenue  related  to  past  period 
charges  collected  from  I/O  shippers 
resiilting  from  the  return  to  rolled-in 
pricing  for  the  period  November  1, 1991 
through  September  30, 1995,  based 
upon  Great  Lakes'  current  Revenue 
Sharing  mechanism  estabUshed  under 
Article  IV  of  the  Stipulation  and 
Agreement  in  Partial  Settlement  of  Rate 
Proceedings  in  Docket  Nos.  RP91-143- 
000,  et  al.,  filed  on  September  24, 1992, 
and  approved  by  Commission  order 
dated  February  3, 1993,  as  modified  by 
further  Commission  order  issued  in 
Great  Lakes'  restructuring  proceeding  in 
Docket  No.  RS92-63  on  October  1,  1993, 
and  (b)  application  of  additional  interest 
on  prior  I/O  Revenue  Sharing 
distributions  made  by  Great  Lakes  to 
firm  shippers  in  this  proceeding.  Great 
Lakes  states  that  final  remittances  were 
made  to  eligible  firm  shippers  on 
August  21, 1998. 

Great  Lakes  states  that  a  copy  of  its 
filing  is  being  made  available  for  public 
inspection  during  regular  business 
hours  at  Great  Lakes'  offices,  One 
Woodward  Avenue,  Detroit,  Michigan 
48226,  and  that  copies  of  its  filing  were 
served  on  its  firm  customers,  parties  to 
this  proceeding,  and  the  Public  Service 
Commissions  of  the  States  of  Miiuiesota. 
Wisconsin  and  Michigan. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  Mrith  Section 
385.211  of  the  Commission's  Rules  and 
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Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergere, 

Secretary. 

|FR  Doc.  98-26106  Filed  9-29-98;  8:45  am] 

BH.UNQ  CODE  f717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QT98-93-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  24, 1998. 

Take  notice  that  on  September  18, 
1998,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  fiUng  the  following 
tariff  sheets  in  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  to  be  effective 
September  25, 1998. 

Fifth  Revised  Volume  No.  1 
Fourth  Revised  Sheet  No.  1300 
Fifth  Revised  Sheet  No.  1401 

On  September  18, 1998,  Koch  filed 
the  Fourth  Revised  Sheet  No.  1300  and 
Fifth  Revised  Sheet  No.  1401  for  the 
purpose  of  updating  the  phone  numbers 
needed  to  obtain  Customer  Electronic 
System  software  and  subscriptions  to 
Koch's  electronic  bulletin  board.  The 
phone  number  currently  listed  on  the 
existing  Sheets  Nos.  1300  and  1401  are 
no  longer  in  service.  Koch  requested  a 
waiver  of  Section  154.207  of  the 
Commission's  regulations  in  order  to 
make  the  proposed  sheets  effective  on 
September  25,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-26102  Filed  9-2»-98;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-410-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

September  24, 1998. 

Take  notice  that  on  September  18, 
1998,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  the  tariff 
sheets  listed  in  Attachment  A  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  to  be  effective  October  19, 1998. 

Koch  filed  in  compliance  with  the 
Commission's  Final  Order  No.  587-H 
issued  July  15, 1998,  requiring  interstate 
natural  gas  pipelines  to  implement  the 
intra-day  GISB  standards  by  November 
2, 1998.  This  compliance  filing 
addresses  the  changes  that  Koch  is 
making  to  its  tariff  resulting  from 
implementation  of  the  GISB  standards. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-26112  Filed  9-29-98;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-368-001] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

September  24, 1998. 

Take  notice  that  on  September  17, 
1998,  Midwestern  Gas  Transmission 
Company  (Midwestern),  P.O.  Box  2511, 
Houston,  Texas  77252,  filed  Second 
Revised  Sheet  No.  55  and  First  Revised 
Sheet  No.  165  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  Letter  Order  issued 
September  2, 1998  in  the  above- 
referenced  docket. 

Midwestern  requests  that  the  revised 
tariff  sheets  be  deemed  effective 
September  3, 1998. 

Midwestern  states  that  on  August  3, 
1998,  it  filed  certain  revised  tariff  sheets 
to,  among  other  things,  change  the  name 
of  its  software  and  interactive  computer 
system  from  the  "TENN-SPEED  2 
System"  to  the  "System."  Midwestern 
fiirther  states  that  in  the  September  2nd 
Letter  Order,  the  Commission  accepted 
the  revised  tariff  sheets,  but  noted  that 
there  were  still  references  to  the  TENN- 
SPEED  2  System  contained  in 
Midwestem's  tariff.  The  Commission 
therefore  directed  Midwestern  to  revise 
Sheet  Nos.  55  and  165  to  reflect  the 
change  in  name  from  the  TENN-SPEED 
2  System  to  the  System. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-26108  Filed  9-29-98;  8:45  am] 
BHJJNQ  CODE  •717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcet  No.  RP98-404-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Filing 

September  24, 1998. 

Take  notice  that  on  September  16, 
1998,  Mississippi  River  Transmission 
Corporation  MRT)  tendered  for  filing  as 
part  of  the  General  Terms  and 
Conditions  to  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets: 

Second  Revised  Sheet  No.  98 
Third  Revised  Sheet  No.  99 
Original  Sheet  No.  99-A 
Original  Sheet  No.  99-B 
Original  Sheet  No.  99-C 
Original  Sheet  No.  99-D 
Original  Sheet  No.  99-E 
Second  Revised  Sheet  No.  185 

MRT  proposes  an  effective  date  of 
October  16, 1998,  and  states  that  the 
purpose  of  this  filing  is  to  revise  MRT's 
mediod  of  allocating  and  awarding 
available  firm  capacity  utilizing  a  net 
present  value  method  and  to  eliminate 
MRT's  current  method  of  maintaining  a 
capacity  queue.  MRT  further  states  that 
it  proposes  to  utilize  MRT's  current 
queue  as  a  "tie-breaker"  applicable  to 
awards  of  firm  capacity  that  would 
otherwise  be  of  equal  economic  value. 

MRT  states  that  the  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions, 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.^Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

[PR  Doc.  98-26110  Fifed  9-29-98;  8:45  ami 
HLUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP98-4O9-O00] 


Mobile  Bay  Pipeline  Company;  Notice 
of  Compliance  Filing 

September  24. 1998. 

Take  notice  that  on  September  18, 
1998,  Mobile  Bay  Pipeline  Company 
(Mobile  Bay)  tendered  for  filing  the 
following  tariff  sheets  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
be  effective  October  19, 1998. 

Fifth  Revised  Volume  No.  1 
Fourth  Revised  Sheet  No.  184 
Fourth  Revised  Sheet  No.  185 

Mobile  Bay  filed  the  above  referenced 
tariff  sheets  in  compliance  with  the 
Commission's  Final  Order  No.  587-H 
issued  July  15, 1998,  requiring 
interestate  natural  gas  pipelines  to 
implement  the  intra-day  GISB  standards 
by  November  2, 1998.  'This  compliance 
filing  incorporates  GISB  standards 
Version  1.2  by  reference  and  requests 
waiver  to  file  all  of  its  tariff  sheets 
implementing  the  GISB  standards 
pending  Commission  decision  in  Docket 
No.  CP98-747.  This  compliance  fifing 
addresses  the  changes  that  Mobile  Bay 
is  making  to  its  tariff  resulting  from 
implementation  of  the  GISB  standards. 

Any  person  desiring  to  be  herd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  pariy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boragen, 
Secretary. 

[FR  Doc.  98-26111  Filed  9-29-98;  8:45  am] 
BtLUNG  CODE  tm-Oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-794-000) 

North«vest  Pipeline  Corporation;  Notice 
of  Application 

September  24, 1998. 

Take  notice  that  on  September  18, 
1998,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP98-794-000,  an  application  pursuant 
to  Section  7(C)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations,  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  temporary  compression 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the . 
Commission  and  open  to  public 
inspection. 

Northwest  seeks  authorization  to 
temporarily  install  and  operate  portable 
compressor  units  at  the  existing 
Chehalis  Compressor  Station  in  Lewis 
County,  Washington  and  at  a  proposed 
new  Fort  Lewis  Compressor  Station  in 
Pierce  County,  Washington.  Northwest 
also  requests  certificate  authorization  to 
construct  the  appurtenant  facilities  at 
those  two  sites  necessary  to 
accommodate  the  portable  compressor 
units. 

Northwest  proposes  to  construct  a 
new  Fort  Lewis  Compressor  Station  and 
related  facilities  (excluding  a  permanent 
compressor  imit).  Northwest  also 
proposes  to  construct  appurtenant 
facilities  at  the  existing  Chehalis 
Compressor  Station  necessary  to 
accommodate  temporary  operation  of  a 
portable  turbinecompressor  unit. 

Northwest  states  that  it  ovms  two 
portable  Solar  Centaur  compressor  units 
(4,700  ISO-rated  horsepower  each) 
which  currently  are  dedicated  to 
temporarily  replacing  out-of-service 
permanent  units  under  existing  blanket 
certificate  authority.  Northwest  requests 
blanket  authority,  with  pre-granted 
abandonment,  for  temporary  installation 
and  operation  of  the  existing  portable 
Solar  Centaur  compressor  units — one 
each  at  the  new  Fort  Lewis  Compressor 
Station  and  the  existing  ChehaUs 
Compressor  Station;  but  only  when  such 
portable  units  are  not  needed  for  their 
primary  function  of  temporarily  ~~ 

replacing  out-of-service  permanent 
compressor  units. 

Northwest  avers  that  the  Fort  Lewis/ 
Chehalis  area  of  Northwest's  system 
historically  has  been  an  operational 
bottleneck  for  movement  of  Canadian 
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gas  supplies  southward  during  off-peak 
periods.  Northwest  states  that  the 
proposed  project  will  increase 
Northwest's  off-peak  physical  south 
flow  capacity  through  the  Fort  Lewis 
area  by  as  much  as  75  MDth/d  to  130 
MDth/d,  depending  upon  upstream 
market  conditions. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
October  15, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  person  to 
whom  the  protests  are  directed.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Conmiission,  filed  by  the  appUcant,  or 
filed  by  all  other  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Comments  will  not  be  required  to  serve 
copies  of  filed  documents  on  all  other 
parties.  However,  commenters  will  not 
receive  copies  of  all  documents  filed  by 
other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 


Conmiission 's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conunission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conmiission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergera, 
Secretary. 
[FR  Doc.  98-26100  Filed  »-2»-98;  8:45  am) 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pockat  No.  CP98-789-00(q 

Questar  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

September  24, 1998. 

Take  notice  that  on  September  17, 
1998,  Questar  Pipeline  Company 
(Questar),  180  East  100  South,  P.O.  Box 
45360,  Salt  Lake  City.  Utah  84145-0360, 
filed  in  Docket  No.  CP98-789-G00  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate 
new  delivery  and  receipt-point 
facilities,  located  in  Rio  Blanco  County, 
Colorado,  to  deliver  natural  gas  to  and 
receive  natural  gas  bora  Davis  Gas 
Processing,  Inc.  (Davis),  imder  Questar's 
blanket  certificate  issued  in  Docket  No. 
CP82-491-O00,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
vdth  the  Commission  and  open  to 
public  inspection. 

Questar  states  that  natural  gas 
volumes  would  be  delivered  to  Davis  at 


the  proposed  new  Davis  Greasewood 
Delivery  and  Receipt-Point.  Questar 
declares  that  Davis  would  process  the 
natural  gas  by  extracting  liquids  and 
liquefiable  hydrocarbons  for  their 
economic  value  and  would  then 
redeliver  residue  gas  to  Questar  at  the 
tailgate  of  the  Piceance  Creek  Plan, 
E)avis'  non-jurisdictional  gas  processing 
plant.  Questar  asserts  that  the  residue 
gas  would  re-enter  their  system  via  a  12- 
inch  diameter  lateral  to  be  installed  as 
part  of  the  proposed  new  facilities. 
Questar  states  that  Davis  would  deliver 
thermal  equivalent  volumes  of  natural 
gas  to  them  elsewhere  on  Questar's 
system.  Questar  explains  that  the 
residue  natural  would  be  transported  to 
delivery  points  on  Questar's  system 
including  pipeline  interconnections 
with  TransColorado  Gas  Transmission 
Company.  Colorado  Interstate  Gas 
Company,  and  Northwest  PipeUne 
Corporation. 

Questar's  facilities  proposed  to  be 
installed  include:  (1)  two  12-inch 
diameter  Daniel  Senior  orifice  meters, 
(2)  flow  control  facilities.  (3)  one  12'  by 
12'  meter  building,  (4)  one  8'  by  10' 
control  building,  and  (5)  approximately 
1,700  feet  of  12-inch  diameter  buried 
lateral  and  miscellaneous  valves  and 
fittings.  Questar  states  that  the  total 
estimated  cost  of  the  Davis  Greasewood 
DeUvery  and  Receipt-Point  is  $744,000. 

Questar  states  that  it  intends  to 
deliver  to  Davis,  via  the  Davis 
Greasewood  Delivery  and  Receipt-Point, 
natural  gas  volumes  up  to  40,000  Mcf 
per  day.  Questar  declares  that  the 
proposed  deliveries  and  receipts  will 
not  cause  Questar  to  exceed  the 
maximum  daily  quantities  applicable  to 
the  transportation  services  provided  to 
Questar's  transportation  customers. 
Questar  further  states  that  deliveries  of 
natural  gas  to  Davis  and  redeUveries 
fi'om  Davis  to  Questar  will  be  made 
pursuant  to  a  natural  gas  processing 
agreement  between  the  parties. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant,  to  Section  7  of 

the  Natural  Gas  Act. 

David  P.  BoergBn, 

Secretary. 

[FR  Doc.  98-26099  Filed  9-29-98;  8:45  am] 

BlUmQ  CODE  STir-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[ProjMt  No.  2964-006] 

City  of  Sturgis;  Notice  of  Site  VIstt  and 
Scoping  Meetings  Pursuant  to  the 
National  Environmental  Policy  Act  of 
1969 

September  24, 1998. 

On  March  31, 1998,  the  Qty  of 
Sturgis,  Michigan  (applicant)  filed  an 
application  for  new  Ucense  for  the 
Sturgis  Hydro  Project,  located  on  the  St. 
Joseph's  River  in  St.  Joseph  County, 
near  Centerville,  Michigan. 

The  purpose  of  this  notice  is  to:  (1) 
advise  all  parties  as  to  the  proposed 
scope  of  the  staffs  environmental 
analysis,  including  cumulative  effects, 
and  to  seek  additional  information 
pertinent  to  this  analysis;  and  (2)  advise 
all  parties  of  their  opportimity  for 
comment. 

Scoping  Process 

The  Commission's  scoping  objectives 
are  to: 

•  Identify  significant  environmental 
issues; 

•  Determine  the  depth  of  analysis 
appropriate  to  each  issue; 

•  Identify  the  resource  issues  not 
requiring  detailed  analysis;  and 

•  Identify  reasonable  project 
alternatives. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  issues  related  to 
the  proposed  action  and  to  determine 
what  issues  should  be  addressed  in  the 
environmental  document  to  be  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  The 
docimient  entitled  "Scoping  Doomient" 
(SD)  will  be  circulated  shortly  to  enable 
appropriate  federal,  state,  and  local 
resource  agencies,  developers,  Indian 
tribes,  nongovernmental  organizations 
(NGO'S),  and  other  interested  parties  to 
effectively  participate  in  and  contribute 
to  the  scoping  process.  SD  provides  a 
brief  description  of  the  proposed  action, 
project  alternatives,  the  geographic  and 
temporal  scope  of  a  cumulative  effects 
analysis,  and  a  list  of  preliminary  issues 
identified  by  staff. 


Project  Site  Visit 

The  applicant  and  the  Commission 
staff  vkill  conduct  a  site  visit  of  the 
Sturgis  Hydro  Project  on  October  13, 
1998,  at  1:30  p.m.  They  will  meet  at  the 
hydroelectric  facility.  All  interested 
individuals,  NGO's  and  agencies  are 
invited  to  attend.  All  participants  are 
responsible  for  their  own  transportation. 
For  more  details,  interested  parties 
should  contact  Mr.  John  Griffith, 
Electric  Department  Superintendent,  at 
(616)  651-2321,  prior  to  the  site  visit 
date. 

Scoping  Meetings 

The  Commission  staff  will  hold 
scoping  meetings  on  October  13  and  14, 
1998,  in  preparation  for  completing  an 
Environmental  Assessment  (EA),  under 
the  National  Environmental  Policy  Act 
(NEPA),  for  relicensing  the  Sturgis 
Hydro  Project. 

Commission  staff  will  hold  the 
scoping  meetings  in  the  vicinity  of  the 
Sturgis  Hydro  Project:  one  evening 
meeting  and  one  morning  meeting.  The 
evening  will  focus  on  receiving  input 
bom  the  public,  whereas  the  afternoon 
meeting  will  focus  on  resource  agency 
concerns.  We  invite  all  interested 
agencies,  NGOs,  and  individuals  to 
attend  one  or  both  of  the  meetings,  and 
to  assist  staff  in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  shown 
below. 

Evening  Scoping  Meeting:  October  13, 
1998,  7:30  p.m.  until  9:30  p.m., 
Sturges- Young  Auditorium,  201  North 
Nottawa  Rd.,  Sturgis,  MI  49091,  (616) 
651-2321 
Morning  Scoping  Meeting:  October  14, 
1998,  9:30  a.m.  until  12:00  p.m., 
Sturges- Young  Auditorium.  201  North 
Nottawa  Rd.,  Sturgis,  MI  49091,  (616) 
651-2321 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SD) 
outlining  the  areas  to  be  addressed  at 
the  meetings  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SD  also  will  be  available  at  the  scoping 
meetings. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  on  environmental  issues  that 
should  be  analyzed  in  the  EA,  including 
opinions  in  favor  of,  or  in  opposition  to, 
the  staff's  preliminary  list  of  issues;  (4) 


determine  the  depth  of  analysis  for 
issues  addressed  in  the  EA;  and  (5) 
identify  resource  issues  that  will  not 
require  detailed  analysis  in  the  EA. 

The  Scoping  meetings  will  be 
recorded  by  a  court  reporter,  and  all 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  the  project.  Before  each 
meeting  starts,  all  individuals  who 
attend,  especially  those  individuals  that 
intend  to  make  statements  during  the 
meeting,  will  be  asked  to  sign  in  and 
clearly  identity  themselves  for  the 
record  prior  to  speaking.  Time  allotted 
for  presentations  will  be  determined  by 
staff  based  on  the  length  of  the  meetings 
and  the  number  of  people  wanting  to 
speak.  All  individuals  wishing  to  speak 
will  be  provided  at  least  five  minutes  to 
present  their  views. 

Interested  parties  who  choose  not  to 
speak,  or  are  unable  to  attend  the 
scoping  meetings,  may  provide  written 
conunents  and  information  to  the 
Commission  until  November  13, 1998. 
Written  comments  and  information 
should  be  submitted  to  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.Q 
20426. 

The  first  page  of  all  filings  should 
indicate  "Sturgis  Hydro  Project,  FERC 
No.  2964-006"  at  the  top  of  the  page. 
All  findings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  eight  copies.  Failure  to  file  an 
original  and  eight  copies  may  result  in 
appropriate  staff  not  receiving  the 
benefit  of  your  comments  in  a  timely 
manner.  Furthermore,  participants  in 
this  proceeding  are  reminded  that  if 
they  file  comments  with  the 
Commission,  they  must  serve  a  copy  of 
their  filing  to  the  parties  on  the 
Commission's  service  list. 

For  further  information,  please 
contact  Patrick  Murphy  at  (202)  219- 
2659. 

David  P.  Boergera, 
Secretary. 

|FR  Doc.  98-26105  Filed  9-2»-98;  8:45  am] 
MLUNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  GT9S-02-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Rling 

September  24, 1998. 

Take  notice  that  on  September  16, 
1998,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  tendered  for  filing  and 
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Commission  approval  five  discoimt 
letter  agreements  between  Tennessee 
and  various  FT-A  shippers,  and 
Original  Sheet  No.  413  of  Tennessee's 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1.  The  five  discount  letter 
agreements  are  (1)  a  Discount  Letter 
Agreement  between  Tennessee  and 
Duke  Energy  Trading  and  Marketing, 
L.L.C.  (Duke)  with  respect  to  FT-A 
Contract  Nos.  23613  and  25948;  (2)  a 
Discoimt  Letter  Agreement  between 
Tennessee  and  Diike  with  respect  to  FT- 
A  Contract  Nos.  23603  and  25950;  (3)  a 
Discoimt  Letter  Agreement  between 
Tennessee  and  Vastar  Resources,  Inc.  for 
FT-A  Contract  Nos.  23483,  26406. 
26407,  26408  and  26409;  (4)  a  Discount 
Letter  Agreement  between  Tennessee 
and  Amoco  Energy  Trading  Corporation 
for  FT-A  Contract  23604;  and  (5)  a 
Discount  Letter  Agreement  between 
Tennessee  and  Coral  Energy  Resources, 
L.F.  for  FT-A  Contract  No.  23606. 
Tennessee  requests  an  eff^ective  date  of 
August  1, 1998  for  Original  Sheet  No. 
413. 

The  five  discount  letter  agreements 
are  being  filed  as  non-conforming 
service  agreements.  The  tariff  sheet 
references  the  five  agreements  as  non- 
conforming service  agreements. 
Tennessee  states  that  it  is  submitting  the 
discount  letter  agreements  for 
Commission  approval  pursuant  to 
Section  154.1(d)  of  the  Commission's 
Regulations  because  they  contain 
certain  provisions  which  differ  from 
Tennessee's  pro  forma  FT-A 
Agreement.  Tennessee  states  that  copies 
of  the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
v«rith  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  bylhe  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen. 
Secretary. 

(PR  Doc.  98-26101  Filed  9-29-98;  8:45  am) 
WLUNG  CODE  ITIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-369-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

September  24. 1998. 

Take  notice  that  on  September  17. 
1998.  Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  Sixth  Revised  Sheet 
No.  305  and  Third  Revised  Sheet  No. 
399  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Letter 
Order  issued  September  2, 1998  in  the 
above-referenced  docket. 

Tennessee  requests  that  the  revised 
tariff  sheets  be  deemed  effective 
September  3, 1998. 

Tennessee  states  that  on  August  3, 
1998,  it  filed  certain  revised  tariff  sheets 
to,  among  other  things,  change  the  name 
of  its  software  and  interactive  computer 
system  from  the  "TENN-SPEED  2 
System"  to  the  "System."  Tennessee 
further  states  that  in  the  September  2nd 
Letter  Order,  the  Commission  accepted 
the  revised  tariff  sheets,  but  noted  that 
there  were  still  references  to  the  TENN- 
SPEED  2  System  contained  in 
Tennessee's  tariff.  The  Commission 
therefore  directed  Tennessee  to  revise 
the  tariff  sheets  listed  in  Appendix  B  of 
the  September  2nd  Letter  Order  to 
reflect  the  change  in  name  from  the 
TENN-SPEED  2  System  to  the  System. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

(PR  Doc.  98-26109  Filed  9-29-98;  8:45  am) 
BHJJNO  CODE  CTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federaf  Energy  Regulatory 
Commission 

[Doclcet  No.  RP98-41 1-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed  . 
Changes  In  FERC  Gas  Tariff 

September  24. 1998. 

Take  notice  that  on  September  18, 
1998,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  which  tariff  sheets  are 
enumerated  in  the  fiUng.  The  proposed 
effective  date  for  the  tariff  sheets  is 
October  20, 1998. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  Order  No.  587-H  issued 
July  15, 1998  in  Docket  No.  RM96-1- 
008  (the  Order).  The  Order  amends 
§  284.10  of  the  Conmiission's 
Regulations  to  incorporate  by  reference 
the  most  recent  standards  dealing  with 
intra-day  nominations  and  nomination 
and  scheduling  procedures  promulgated 
by  the  Gas  Industry  Standards  Board  on 
March  12. 1998.  Transco  requests  a 
waiver  of  the  November  2, 1998 
implementation  date  established  by  the 
Order  so  that  the  revised  tariff  sheets 
can  be  made  effective  October  20. 1998. 

Transco  is  serving  copies  of  the 
instant  filing  to  customers.  State 
Commissions  and  other  interested 
parties.  In  accordance  with  the 
provisions  of  Section  154.2(d)  of  the 
Commission's  Regulations,  copies  of 
this  filing  are  available  for  public 
inspection,  diuing  regular  business 
hours,  in  a  convenient  form  and  place 
at  Transco's  main  offices  at  2800  Post 
Oak  Boulevard  in  Houston.  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings.. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

David  P.  Boergen, 

Secretary. 

(FR  Doc.  9»-26113  Filed  9-29-98;  8:45  am] 

BILLMQ  CODE  tnr-AI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProjMt  No.  2114-071] 

Public  utility  District  No.  2  of  Grant 
County:  Notice  of  Availability  of  Draft 
Environmental  Assessment 

September  24, 1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  emd 
the  Federal  Energy  Regulatory 
Ck>mmission's  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  Grant  County  Public 
Utility  District  No.  2  (licensee)  proposal 
for  installation  of  flow  defectors  at  the 
Priest  Rapids  project  in  Grant  County, 
Washington.  The  Commission  prepared 
a  draft  environmental  assessment  (DEA) 
for  the  proposed  action.  In  the  DEA,  the 
Commission  concludes  that  approval  of 
the  hcensee's  proposal  will  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

This  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing  (OHL). 
As  such,  the  DEA  is  OHL  staffs 
preliminary  analysis  of  the  licensee's 
proposal  for  installation  of  flow 
deflectors.  No  final  conclusions  have 
been  made  by  the  Commission  regarding 
this  matter. 

Should  you  wish  to  provide 
comments  on  the  DEA,  they  should  be 
filed  within  30  days  from  the  date  of 
this  notice.  Comments  should  be 
addressed  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.Q 
20426.  Please  include  the  project 
niunber  (2114-071)  on  any  comments 
filed. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

David  P.  Boergera, 
Secretary. 

(FR  Doc.  98-26104  Filed  9-29-98;  8:45  am] 
BILLMO  CODE  1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

CDoctet  Nos.  CP9»-131-000  and  CPM-133- 

oaflj 

Vector  Pipeline  LP.;  Notice  of 
Extension  of  Time  and  Public  Meeting 
Schedule  for  the  Vector  Pipeline 
Project  Draft  Environmental  Impact 
Statement 

September  24, 1998. 

On  September  1, 1998,  the 
Commission  issued  a  Notice  of 
Availability  for  the  Vector  Pipeline 
Project  Draft  Environmental  Impact 
Statement  (EIS)  with  comments  due  by 
October  19, 1998.  The  Commission  is 
extending  the  time  in  which  to  file 
comments  on  the  draft  EIS  imtil  and 
including  Noveinber  16, 1998. 

In  addition  to  accepting  written 
comments,  four  public  meetings  to 
receive  comments  on  the  draft  EIS  will 
be  held  at  the  following  times  and 
locations: 

Date/Time  and  Location 

Monday,  October  5, 1998,  7:00  p.m.: 
Leslie  High  School  Auditorium,  4141 
Hull  Road,  Leslie,  MI,  (517)  589-8200 
Monday,  Octoljer  5,  1998,  7:00  p.m.: 
Milford  High  School,  2380  S.  Milford 
Road,  Milford,  MI,  (248)  684-8091 
Tuesday,  Octobet  6, 1998,  7:00  p.m.: 
Three  Rivers  Community  Center,  103 
Postage  Avenue,  Three  Rivers,  MI, 
(616) 279-9231 
Tuesday.  Octol)er  6,  1998,  7:00  p.m.: 
Radisson  Hotel  at  Star  Plaza,  800  E. 
81st  Avenue,  Merrillville,  IN,  (219) 
757-3537 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  draft  EIS. 
Transcripts  of  the  meetings  will  be 
prepared.  Additional  information  about 
the  meetings  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 
David  P.  Boefgera, 
Secretary. 
|FR  Doc.  98-26098  Filed  9-29-98;  8:45  am] 

BILLING  COOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  Intention 

September  24, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Declaration  of 
Intention. 

b.  Docket  No:  DI98-2-000. 

c.  Date  Filed:  September  14, 1998. 

d.  Applicant:  Alaska  Power  & 
Telephone  Company. 

e.  Name  of  Project:  Twin  Basin 
Hydropower  Project. 

/.  Location:  On  two  tributaries  of  an 
unnamed  stream  catalogued  as  #252- 
36-10050-2005  and  located  off 
ICizhuyak  Bay  near  the  town  of  Kodiak, 
within  the  Kodiak  Island  Borough.  Land 
Description:  Township  29  S.,  Range  22 
W.,  sees.  3  and  4  and  Township  28  S., 
Range  22  W.,  sees.  33  and  34,  Seward 
Meridian,  AK. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  791(a)-825(r). 

h.  Applicant  Contact:  Robert  S. 
Grimm,  President,  Alaska  Power  & 
Telephone  Company,  An  Alaskan 
Corporation,  P.O.  Box  3222, 191  Otto 
Street,  Port  Townsend.  WA  98368,  (360) 
385-1733  (Ext.  120),  (360)  385-5177 
(FAX). 

J.  FERC  Contact:  Diane  M.  Murray, 
(202)  219-2682,  (202)  219-2732  (FAX). 

/.  Comment  Date:  Novemiier  4,  1998. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
two  small  concrete  or  wood  crib 
diversion  and  intake  structures,  each 
approximately  30  feet  long  and 
approximately  15  feet  high;  (2)  two 
penstocks  conveying  the  water  from  the 
intakes  to  the  powerhouse.  Each 
penstock  will  be  approximately  5,300 
feet  long;  (3)  a  proposed  powerhouse 
conttuning  one  or  two  generators  with  a 
capacity  of  2.5  to  6.5  MW;  and  (4) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
siu*plus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable^ 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

/.  This  notice  also  consists  of  the 
following  standard  paragmphs:  B,  Cl. 
andD2. 
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B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fitjm  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Apphcant's 
representatives. 
David  P.  Boergers. 
Secretary. 

[PR  Doc.  98-26103  Filed  9-29-98;  8:45  am) 
BN.LMO  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140273;  FRL-6031-8] 

Access  to  Confidential  Business 
Infonnation  by  Infobahn  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  Infobahn 
Incorporated  of  Potomac.  Maryland 


(Infobahn).  for  access  to  information 
which  has  been  submitted  to  EPA  under 
all  sections  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
infonnation  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI).  Infobahn  will  assist 
the  Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  in  operating  the  TSCA 
Confidential  Business  Information 
Center's  computer  system. 
DATES:  Access  to  the  confidential  data 
by  Infobahn,  occurred  as  a  result  of  an 
approved  waiver  dated  April  23, 1998. 
which  granted  Infobahn,  sub-contractor 
to  Computer  Based  Systems.  Inc.  (CBSI) 
immediate  access  to  "TSCA  CBI.  This 
waiver  was  necessary  to  allow  Infobahn 
to  operate  the  TSCA  Confidential 
Business  Information  Center's  computer 
system. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency.  Rm. 
E-545,  401  M  St.,  SW.,  Washington.  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W-98-045. 
contractor  CBSI,  2750  Prosperity  Drive, 
Suite  300,  Fairfax.  VA.  and  CBSI's 
subcontractors  Labat  Anderson,  Inc. 
(LAI),  8000  Westpark  Drive,  Suite  400. 
McLean.  VA  22102  and  Infobahn.  2304 
Stratton  Drive.  Potomac,  MD  20854  will 
assist  OPPT  in  managing  and  operating 
the  TSCA  Nonconfidential  and 
Confidential  Business  Information 
Centers. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  niunber  68-W-98-045,  CBSI, 
LAI  and  Infobahn  will  require  access  to 
CBI  submitted  to  EPA  under  all  sections 
of  TSCA  to  perform  successfully  the 
duties  specified  under  the  contract. 
Contractor  and  subcontractor  personnel 
will  be  given  access  to  infonnation 
submitted  to  EPA  under  all  sections  of 
TSCA.  Some  of  the  information  may  be 
claimed  or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
Infobahn  access  to  these  CBI  materials 
on  a  need-to-know  basis  only.  All  access 
to  TSCA  CBI  under  this  contract  will 
take  place  at  EPA  Headquarters. 

Infobahn  will  be  authorized  access  to 
TSCA  CBI  at  EPA  Headquarters  only, 
imder  the  terms  and  provisions  of  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual. 

Clearance- for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 


January  31.  2003.  Infobahn.  Inc. 
personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  September  21, 1998. 

Allan  S.  Aliramson, 

Director,  Information  Management  Division, 
Office  of  Pollution  and  Prevention  and 
Toxics. 

[FR  Doc.  98-26163  Filed  9-2»-98;  8:45  am) 

BILLING  CODE  68M-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-1 40274;  FRL-eOSI-O] 

Access  to  Confidential  Business 
Information  by  Batteile  Memorial 
Institute 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  its 
contractor  Batteile  Memorial  Institute 
(BMI),  of  Colimibus,  Ohio,  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4,  5,  6,  8(a).  11. 
and  21  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 

DATES:  Access  to  the  confidential  data 
by  BMI  occiured  as  a  result  of  an 
approved  waiver  dated  September  1, 
1998,  which  requested  granting  BMI 
immediate  access  to  TSCA  CBI.  This 
waiver  was  necessary  to  allow  BMI  to 
provide  statistical,  mathematical,  field 
data  collection  and  technical  analysis 
support  and  planning  for  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
programs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Director,  Environmental 
Assistance  Division  (7408).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545.  401  M  St..  SW.,  Washington,  DC 
20460,  (202)  554-1404.  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D5-O008, 
contractor  BMI  of  505  King  Avenue, 
Columbus,  OH,  will  assist  OPPT  by 
providing  statistical,  mathematical,  field 
data  collection  and  technical  analysis 
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support  and  planning  for  OPPT 
programs.  

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  imder  EPA 
contract  number  68-D5-0008,  BMI  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5, 6, 8(a),  11  and  21 
of  TSCA  to  perform  successfully  the 
duties  specified  under  the  contract.  BMI 
personnel  will  be  given  access  to 
information  submitted  to  EPA  imder 
sections  4,  5,  6,  8(a),  11,  and  21  of 
TSCA.  Some  of  the  information  may  be 
claimed  or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  imder 
sections  4.  5,  6, 8(a),  11,  and  21  of  TSCA 
that  EPA  may  provide  BMI  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters  emd  BMI's  Colimibus, 
OH  fadlitv. 

BMI  will  be  authorized  access  to 
TSCA  CBI  at  their  facility  under  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
BMI's  site.  EPA  will  perform  the 
required  inspection  of  its  facility  and 
ensure  that  the  faciUty  is  in  compliance 
with  the  manual.  Upon  completing 
review  of  the  CBI  materials,  BMI  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
imder  this  contract  may  continue  imtil 
March  2, 1999. 

BMI  persoimel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Enviroiunental  protection.  Access  to 
confidential  business  information. 
Dated:  September  21. 1998. 

Allan  S.  Abramson, 

Director.  Information  Management  Division, 
Office  of  Pollution  and  Prevention  and 
Toxics. 

[FR  Doc.  98-26164  Filed  9-29-98;  8:45  am] 
BH.UN0CO0E  asao-so-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6170-71 

Clean  Air  Act  Advisory  Committee, 
Mobile  Sources  Technical  Review 
Subcommittee,  Notification  of  Public 
Advisory  Subcommittee  Open  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Mobile  Sources  Technical  Review 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  wrill  meet: 
Wednesday,  October  14, 1998  from 
12:30  pm  to  5:30  pm  Pacific  Standard 
Time  (pre-registration  at  12  noon)  at 
California  Air  Resources  Board  (CARB), 
Haagen-Smit  Laboratory,  9528  Telstar 
Avenue,  El  Monte,  CA  91731,  Ph:  626/ 
575-6800. 

This  is  an  open  meeting  and  seating 
is  on  a  first-come  basis.  During  this 
meeting,  the  subcommittee  will  hear 
progress  reports  from  its  workgroups 
and  be  briefed  on  and  discuss  other 
current  issues  in  the  mobile  so\ut:e 
program  including:  California's  low- 
emission  vehicle  (LEV2)  program, 
CARB's  EMFAC  programs,  a  general 
discussion  on  the  subcommittee  and  its 
future.  EPA's  proposed  strategy  for 
uirban  toxics,  die  NAS/NRC  study  to 
evaluate  the  MOBILE  model,  and  an 
update  on  the  work  of  the  Clean  Air  Act 
Advisory  Committee. 

Members  of  the  public  requesting 
further  technical  information  should 
contact:    . 

Mr.  Phillip  A.  Lorang,  Designated 
Federal  Officer,  U.S.  EPA— NVFEL 
Office  Bldg..  2000  Traverwood  Drive. 
Ann  Aibor,  MI  48105.  Ph:  734/214- 
4374,  Fax:  734/214-4821,  email: 
lorang.  phil@epa.gov 
or 

Mr.  John  T.  White,  Alternate  Designated 
Federal  Officer,  U.S.  EPA— JWFEL 
Office  Bldg.,  2000  Traverwood  Drive. 
Ann  Arbor.  MI  48105,  Ph:  734/214- 
4353.  Fax:  734/214-4821,  email: 
white.johnt@epa.gov 

Further  information  can  also  be 
obtained  by  visiting  the  FACA  website 
for  the  Mobile  Sources  Technical 
Review  Subcommittee  and  its 
workgroups  at:  http:// 
transaq.ce.gatech.edu/epatac/index.htm. 

Subcommittee  members  and 
interested  parties  requesting  further 
administrative  information  should 
contact:  Ms.  Jennifer  Criss,  FACA 
Management  Officer,  U.S.  EPA— NVFEL 
Office  Bldg.,  2000  Traverwood  Drive, 
Ann  Arbor,  MI  48105,  FACA  Help  Line: 
734/214-4518,  Fax:  734/214-4821, 
email:  criss.jennifei@epa.gov. 

Written  comments  of  any  length  (with 
at  least  20  copies  provided)  should  be 
sent  to  the  subcommittee  no  later  than 
October  4, 1998. 

The  Mobile  Sources  Technical  Review 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 


not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Midiael  G.  Shields, 

Acting  Director,  Office  of  Mobile  Sources. 
(FR  Doc.  98-26167  Filed  9-29-98;  8:45  am] 
BIUJNQ  CODE  wee  60  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66259;  FRL  6030-1] 

Notice  Of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgidde  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issiiing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
March  29, 1999,  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  nimiber  and  e-mail: 
Rm.  216,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
703-305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fimgicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide' registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further -provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  27 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
nimiber  and  24(c)  number)  in  the 
following  Table  1. 
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Table  1— Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemk^lName 

000275-00023 

DipelFMU 

Bacillus  thuringiensis  subsp.  kurstaki 

000275-00024 

Dipel  HG 

Bacillus  tfjuring/ensits  subsp.  kurstaki 

000275-00026 

Dipel  LDM  Bacillus  thuringiensis 

Bacillus  thuringiensis  subsp.  kurstaki 

000275-00122 

Bactospeine  Wettabte  Powder 

Bacillus  thuringiensis  subsp.  kurstaki 

000275-00124 

Bactospeine  Primary  Powder 

Bacillus  thuringiensis  subsp.  kurstaki 

000275-00126 

Bactimos  Briquets 

Bacillus  thuringiensis  subsp.  israelensis 

-,       000275-00129 

Bactospeine-HG  Wettable  Powder 

Bacillus  thuringiensis  subsp.  kurstaki 

000275-00132 

ABG-459  Biological  Insectidde 

Bacillus  thuringiensis  subsp.  kurstaki 

000275  RI-85-0002 

Vectobac  -  AS 

Bacillus  thuringiensis  sut)sp.  kurstaki 

000275  TX-82-0022 

Dipel  4L  Worm  Killer 

Bacillus  thuringiensis  subsp.  kurstaki 

000275  TX-83-001 3 

Dipel  4L  Worm  Killer 

Bacillus  thuringiensis  subsp.  kurstaki 

000279  WA-76-001 2 

Thiodan  3  E.C. 

6,7,8.9,1 0-Hexachloro-1 ,5.5a,6.9,9a-hexahydro-6,9-mettiano-2,4,3- 
benzodk)xathiep»n-3-oxkle 

Xylene  range  aromatK  solverrt 

000279  WA-88-001 2 

Thiodan  3  E.C. 

6.7.8,9,1 0-Hexachtoro-1 ,5,5a,6,9,9a-tTexahydro-6.9-methano-2.4.3- 
benzodk)xattiiepin-3-oxkJe 

000869-00094 

Green  Light  Eptam  Weed  &  Grass  Granules 

S-Ethyl  dipropytttik>cait)amate 

001685-00045 

Formula  219  Sure-Kil  Selective  Weed  Killer 

Dimethylamine  2,4-dichk>rophenoxyacetate 

001812f-0O417 

Dupont  Lorox  DF  Herisicide 

3-(3.4-Dichlorophenyl)-1 -methoxy-1 -methylurea 

001812-00418 

Dupont  Karmex  DF  Hertxade 

3-(3.4-Dtehlorophenyl)-1 .1 -dimethylurea 

002935  WA-87-0021 

Nu-Zone  10ME 

1  -<2-(2,4-Dk:hlorophenyi)-2-(2-propenyk>xy)ethy()-1  H-irradazole 

002935  WA-e9-001 8 

Wilbur-Ellis  Sulfur  DF 

Sulfur 

002935  WA-89-0023 

Kumulus  S 

Sulfur 

002935  WA-91-001 4 

Supreme  Oil 

Mineral  oil  -  includes  paraffin  oil  from  063503 

006175-00042 

Fly  Repellent  tor  Dogs 

Butoxypolypropylene  glycol 

(Butylcarb(tyl)(6-propylp)peronyl)  etfier  80%  and  related  compounds 
20% 

Pyretfirins 

Rotenone 

Cube  Resins  ottier  than  rotenone 

034822-00003 

DI-AII  Brand  Paint  Insecticide 

O.O-Diethyi  0-(3.5.6-trichloro-2-pyridyl)  phosphorothioate 

036208-00003 

Top  -  Side  Dipel 

Bacillus  thuringiensis  subsp.  kurstaki 

047000-00066 

Rabon  VMI  Livestock  Dust 

2-Chloro-1 -(2,4 ,5-trichlorophenyl)vinyl  dimethyl  phosphate 

047000-00067 

VMI  Poultry  Dust 

2-Chloro-1-(2.4,5-trichk5rophenyl)vinyl  dimethyl  phosphate 

047000-00068 

VMT  Livestock,  Poultry,  and  Premise  Spray 

2-Chloro-1-(2,4,5-trichk)rophenyl)vinyl  dimethyl  phosphate 

Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  180-day  period.  The  following  Table  2,  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 


TABLE  2— Registrants  Requesting 
Voluntary  Cancellation 


EPA 
Com- 
pany 
No. 


000275 


000279 


Table  2— Registrants  Requesting 
Voluntary  Cancellation— Con- 
tinued 


Table  2— Registrants  Requesting 
Voluntary  Cancellation— Con- 
tinued 


Company  Name  and  Address 


Abbott  Latxyatories,  ChemKal  & 
Agricultural  Products  Div.,  1401 
Sheridan  Rd..  D-28R,  BIdg  A1, 
North  Chk^go,  IL  60064. 

FMC  Corp.,  Agricultural  Products 
Group,  1735  Maritet  St.,  Phila- 
delphia, PA  19103. 


EPA 

Conv 

pany 

No. 


000869 


001685 


Company  Name  and  Address 


EPA 
Com- 
pany 

No. 


Green  Light  Co.,  Box  17985,  San 
Antonio,  TX  78217. 

The  State  Chemk^l  Mfg.  Co..  3100 
Hamilton  Ave.  Cleveland,  OH 
44114. 


001812 
002935 


Company  Name  and  Address 


Griffin  LLC,  Box  1847.  VaMosta. 
GA  31603. 

Wilbur  Ellis  Co..  191  W  Shaw  Ave. 
#107.  Fresno.  CA  93704. 
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Table  2— Registrants  Requesting 
Voluntary  Cancellation— Con- 
tinued 


EPA 
Com- 
pany 

No. 


006175 


034822 


036208 


047000 


Company  Name  and  Address 


Scfiering-Pkxjgh  Veterinary  Oper- 
ations, Inc.,  1095  Morris  Ave., 
Union.  NJ  07083. 

OiaN  Chemical  Co.,  Inc.,  6649 
Amory  Ct.,  Unit  #3,  Winter  Pari(, 
FL  32792. 

Loveland  Industries  Inc.,  Scott 
Baker,  Box  1289,  Greeley,  CO 
80632. 

ChenrvTech  Ltd,  Attn:  James 
Melton,  4515  Fleur  Dr.,  #303, 
Des  Moines,  lA  50321. 


m.  Procedures  for  Withdrawal  of 


Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  March  29, 1999  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
imsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  urill 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362),  June  26, 1991;  (FRL  3846-4). 
Exceptions  to  this  general  rule  will  be 


made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registrations. 

Dated:  September  10, 1998. 

Linda  A.  Traven, 

Director,  Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  98-25758  Filed  9-25-98;  8:45  am) 
BILUNQ  CODE  6SaO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34140:  FRL  6028-6] 

Notice  Of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 


Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  March  29, 1999. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
(703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Introductioii 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  {my  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  20  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients,  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  March  29. 
1999  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  (Note:  Registration 
number(s)  preceded  by  *  *  indicate  a  30- 
day  comment  period.) 


Table  i — Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

003125-00102 
003125-00108 

Guthion2L 

Guttnon  Technical  Insecticide 

Azinphos-Methyl 
Azinphos-Methyl 

Apricot,  Beans  (sixxtJJent),  oats,  slash  pine,  artichoke, 
clover,  pasture  grasses,  soybeans.  t>ar1ey.  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wheat 

Apricot,  beans  (succulent,  oats,  slash  pine,  artuhoke. 
ctover.  pasture  grasses,  soybeans,  t>ariey.  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wtwat 

52258 
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Table  1— Registrations  with  Requests  for  AMENOMEhrrs  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


EPA  Reg  No. 


003125-00123 


003125-00193 


003125-00301 


003125-00338 


003125-00378 


003125-00379 


003125-00425 


003125-00426 


0003125-00427 


004816-00766 


004816-00767 


004816-00769 


004816-00770 


004816-00773 


Product  Name 


Guthion2S 


Guthton  50%  Wettabie  Powder  Crop 
Insecticide 


Guthion  Soiupak  50%  Wettabie  Pow- 
der Insecticide 


Guthion  3  Flowable  Insecticide 


Guthion  35%  Wettabie  Powder  Insec- 
ticide 


Guthion  Solupak  35%  Wettat>le  Pow- 
der in  Water  Sotutsle  Packets 


Guthion  Technk^l 


Guthion  2L 


Guthion  3  Fknvable  Insectrckle 


Pyraperm  HousehoM   In  sect  Killer 
WBAP60 


Pyraperm    Industrial    In    sect    Killer 
WBAP60 


Pyraperm  HousehoM   In  sect  Killer 
WBA  P61 


Pyraperm    Industrial    In    sect    Killer 
WBA  P61 


Pyraperm  Househokl  In  sect  Killer 
WBAP59 


Active  Ingredient 


Azinphos-Methyl 


Azinphos-Methyl 


Azinphos-Methyl 


Azinphos-Methyl 


Azinphos-Methyl 


Azinphos-Methyl 


Azinphos-Methyl 


Azinphos-Methyl 


Azinphos-Methyl 


Piperonyl 
butoxide; 
Pyrethrins; 
Permethrin, 
mixed  cis,  trans 

Piperonyl 
butoxide; 
Pyrethrins; 
Permethrin, 
mixed  cis,  trans 

Piperonyl 
butoxkJe; 
Pyrethrins; 
Permethrin, 
mixed  cis,  trans 

Piperonyl 
tHJtoxkie: 
Pyrethrins; 
Permethrin, 
mixed  cts,  trans 

Piperonyl 
Ixjtoxide; 
Pyrethrins; 
Permethrin; 
mixed  cts,  trans 


Delete  From  Label 


Apricot,  beans,  (succulent,  oats,  slash  pine,  artichoke, 
ctover,  pasture  grasses,  soyt)eans,  bariey,  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wheat 

Apricot,  beans,  (succulent,  oats,  slash  pine,  artnhoke, 
ctover,  pasture  grasses,  soybeans,  t>ariey,  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wtwat 

Apricot,  beans,  (succulent),  oats,  slash  pine,  artichoke, 
ctover,  pasture  grasses,  soyt>eans,  bariey,  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wheat 

Apricot,  beans,  (succulent),  oats,  slash  pine,  arttohoke, 
ctover,  p>asture  grasses,  soytwans,  bariey,  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wheat 

Apricot,  beans  (succulent),  oats,  slash  pine,  arttohoke, 
ctover,  pasture  grasses,  soyt)eans,  bariey,  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wtieat 

Apricot  t)eans  (succulent),  oats,  slash  pine,  arttohoke, 
ctover,  pasture  grasses,  soyt>eans,  bariey,  grass  mix- 
ture, peas,  tobacco,  beans  ^dry),  kiwi,  pomegranate, 
wtieat 

Apricot,  beans  (succulent),  oats,  slash  pine,  arttohoke, 
ctover,  pasture  grasses,  soyt>eans,  bariey,  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wheat 

Apricot,  beans  (succulent),  oats,  slash  pine,  artichoke, 
ctover,  pasture  grasses,  soytwans,  bariey,  grass  mix- 
ture, peas,  tobacco,  beans  (dry),  kiwi,  pomegranate, 
wheat 

Apricot,  beans  (succulent),  oats,  slash  pine,  arttohoke, 
ctover,  pasture  grasses,  soyt>eans,  bariey,  grass  mix- 
ture, peas,  tobacco,  t>eans  (dry),  kiwi,  pomegranate, 
wtwat 

Appiicatton  to  dogs 


Appltoation  to  dogs 


Appltoation  to  dogs 


Appltoation  to  dogs 


Appltoation  to  dogs 
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TABLE  1— REGISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS— 

Continued 

EPA  Reg  No'. 

Product  Name 

Active  Ingredient 

Delete  From  Latiel 

004816-00774 

Pyrapemi    Industrial    In   sect    Killer 

Piperonyl 

Application  to  dogs 

WBA  P59 

txjtoxide: 

Pyrethrins; 

Permethrin; 

mixed  c«s,  trans 

019713-0006T** 

Drexel  Lindane  Technical 

Lindane 

Almonds,  alfalfa,  apples,  apricots,  avocadns,  tieans  (all 
types),  t>eets,  cantaloupe,  can'ots,  cherries,  dover. 
cotton.  cucumt)ers.  cucuibits  (aH  types),  eggplant, 
flax,  grapes,  guava,  lentils,  mangos,  melons,  mint 
mushroom,  nectarines,  okra.  onions,  peaches,  peas 
(al  types),  pecans,  pears,  pepper,  pineapple,  plums, 
prunes,  pumpKms,  quince,  rape,  safflower,  soybeans, 
quash  (aN  types),  strawberries,  Sudan  grass,  sugar 

- 

beets,  summer  squash,  sunflower,  tobacco,  water- 
melon; ivestock  treatment  to  cattle,  goals,  horses, 
mule,  sheep  and  hogs;  cats;  aN  ornamental  trees, 
shrubs,  golf  courses,  turf,  uncultivated  areas,  fallow  or 
idto  agricultural  areas,  recreational  areas,  commerciai 
transportation  facilities,  food  pro-  cessing  handling^ 
storage/  area/plants;  grairVcereal/  Hour  bins,  storage 
areas;  farm  or  agricultural  stnictures.  bams;  wood 
protection  treatment  to  building 

019713-00191** 

Drexel  Lindane  99.5%  Technical 

Undane 

Aknonds,  alfaita,  apples,  apricots,  avocados,  beans  (aN 
types),  beets,  cantaloupe,  carrots,  cherries,  dover, 
cotton,  cucuitMts  (an  types),  eggptant,  flax,  grapes, 
guava,  lentils,  mangoes,  melons,  mint,  mushroom, 
nectarines,  okra,  onions,  peaches,  peas  (aH  types). 

pecans,  pears,  pepper,  pineapple,  plums,  prunes, 
pumpkins,  quince,  rape,  safflower,  soyt>eans,  squash 
(aH  types),  strawberries,  sudan  grass,  sugar  beets, 
summer  quash,  sunfkiwer,  tobacco,  tomatoes,  water- 
melon; Nvestock  treatment  k>  cattle,  goats,  horses, 
mule,  sheep  and  hogs;  cats;  all  ornamental  trees, 
shrubs,  goN  courses,  turf,  uncultivated  areas,  faUow  or 
Kfle  agricultural  areas,  recreational  areas,  commerctal 
transportation  facilities,  food  processing  handin^stor- 
age  areas/  plants;   gram/cereal/flour   bins,   storage 
areas;  farm  or  agncultural  structures,  bams;  wood 

.-i-.  j...  ii^ii.i    i,  m.l— .  LI  jut    IjL   %^a    *'  -*' 

066951-00001** 

Lindane  Technical  Crystals 

Lindane 

Alfalfa,  apples,  apricots,  asparagus,  avocados,  beans, 
beets,  carrots,  cherries,  dover.  cotton,  cucumber, 
eggplant,  flax,  grapes,  guavas,  lentils,  mangoes,  peas 
(al  types),  pears,  pecans,  peppers,  pine-  apjales, 
pkms  inckidhg  prunes,  pumpldns.  quinces,  safflower. 
soybeans,  squash,  strawt)enies,  sudan  grass,  sugar 

• 

beets,  summer  squash,  $unfk>wer,  tomato,  tobacco, 
ornamental  plants,  lawns,  beef  cattle,  goats,  hogs, 
horses,  mules,  sheep,  and  military  use  on  human  skin 
anddolhing 

Note:  Registration  number  (s)  preceded  t>y  **  indicate  a  30-day  comment  period. 

The  following  Table  2,  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 

1,  in  sequence  by  EPA  company  number. 

Table  2—  Registrants  Requesting  Table  2—  Registrants  Requesting  Table  2—  Registrants  Requesting 

AMENDMENTS  TO   DELETE   USES   IN         AMENDMENTS  TO   DELETE   USES   IN         AMENDMENTS  TO   DELETE   USES   IN 

Certain  Pesticide  Registrations       Certain    Pesticide                          Certain    Pesticide 

Dc/*iQTDATir>»,IO    ..  r'nntinnnri                                   l3c-^io-i-i-i»-n«nrN       r^^^*;^,,^M 

Com- 

Company  N< 

aune  and  Address          Com- 

Com- 

No. 

pany 

Company  Name  and  Address           pany 

No. 

Company  Name  and  Address 

003125 

No. 
RavAT    Anririiltiim    Divi^inn     AinO 

Hawthorn  Road,  P.O.  Box  4913,      004816 

AgrEvo  Environmental  Health.  95      019713 

Drexel  Chemical  Company,  1700 

Kansas  City.  MO  64120. 

Chestnut  Ridge  Road,  Montvale. 

Channel  Avenue,  Memphis,  TN 

- 

- 

. 

NJ( 

)7645. 

. 

38113. 
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Table  2—  Registrants  Requesting 
amendments  to  delete  uses  in 
Certain    Pesticide 
Registrations— Continued 


Com- 
pany 
No. 


6951 


Company  Name  and  Address 


Kanoria  Chemicals  &  Industries 
Ltd..  c/o  JellineK.  Schwartz  & 
Connolly.  Inc..  1525  Wilson 
Blvd..  Suite  600.  Arlington,  VA 
22209. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 


Dated:  September  10, 1998. 

Linda  A.  Travers, 

Director,  Information  Resources  Services 
Division,  C^ice  of  Pesticide  Programs. 

(FR  Doc.  9»-25759  Filed  9-29-98;  8:45  am) 
BILUNG  CODE  6560-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-828;  FRL-6023-7] 

Notice  of  Filing  of  Pesticide  Tolerance 
Petitions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-828,  must  be 
received  on  or  before  October  30, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Divison  (7502C), 
Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Infonnation  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection -in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m,  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 


Mark  Dow ., 
AnnSibokJ 


Office  location/telephone  number 


Rm.  214,  CM  #2.  703-305-5533;  e-mail:  Dow.mark@epamail.epa.gov. 
Rm.  212,  CM  #2,  703-305-6502;  e-mail:  sibold.ann@epamail.epa.gov. 


Address 


1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 


SUPPt.EMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various  raw 
food  commodities  under  section  408  of 
the  Federal  Food,  Drug,  and  Comestic 
Act  (FFDCA),  21  U.S.C.  346a.  EPA  has 
determined  that  these  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  (FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996 
(Pub,  L.  104-170);  however,  EPA  has 
not  fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  grantinig  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-628 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record. 


including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  {PF-828)  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C.  346a. 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  19, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Below  sununaries  of  the  pesticide 
petitions  are  printed.  The  smmnaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  siunmary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 
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1.  American  Cyanamid  Company 

PP8F4980 

EPA  has  received  a  pesticide  petition 
(PP  8F4980)  fix)in  American  Cyanamid 
Company,  P.O.  Box  400,  Princeton,  NJ 
08543-0400,  proposing  pursuant  to 
section  408(d)  of  the  FFDCA  21  U.S.C. 
346a(d),  to  ffinend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
4-bromo-2--{4-chlorophenyl)-l- 
(ethoxymethyl)-5-(trifluoromethyl)-l- 
pyrrole-3-cari>onitrile,  (chlorfenapyr)  in 
or  on  the  raw  agricultiiral  commodity 
milk,  milk  fat,  meat,  meat  Cat  and  meat 
byproducts  at  0.01,  0.03,  0.01, 0.03,  and 
0.30  parts  per  million  (ppm) 
respectively,  derived  from  the  use  of 
chlorfenapyr  ear  tags  on  beef  and  dairy 
cattle.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufBdency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Although  not 
relevant  to  this  use  pattern,  the  Agency 
has  reviewed  data  submitted  in  support 
of  pesticide  petitions  5F4456,  5G4507, 
5G453,  5G4548,  and  5G4574  on  the 
metabolism  of  chlorfenapyr  in  several 
plants  and  concluded  that  the  natiue  of 
the  residues  of  chlorfenapyr  in  plants  is 
adequately  understood  and  that  the 
residue  of  concern  consists  of  the  parent 
molecule.  The  metabolic  pathway  of 
chlorfenapyr  in  the  lajdng  hen  and  the 
lactating  goat  was  also  similar  to  that  in 
laboratory  rats. 

2.  AnaJytical  method.  Section  408 
(b)(3)  of  the  amended  FFDCA  requires 
EPA  to  determine  that  there  is  a 
practical  method  for  detecting  and 
measuring  levels  of  the  pesticide 
chemical  residue  in  or  on  food  and  that 
the  tolerance  be  set  at  a  level  at  or  above 
of  the  limit  of  detection  of  the 
designated  method.  The  gas 
chromatography  analytical  methods, 
M2395.01  and  M2398.01,  which  are 
proposed  as  the  enforcement  method  for 
the  residues  of  chlorfenapyr  in  milk  and 
muscle/fat,  respectively,  each  have  an 
Limit  of  Quantification  (LOQ)  of  0.01 
ppm  and  method  M2405,  which  is 
proposed  as  the  enforcement  method  for 
the  residues  of  chlorfenapyr  in  liver/ 
kidney  tissues  has  an  LOQ  of  0.05  ppm. 
All  methods  have  been  validated  at  the 
EPA  laboratories  in  Beltsville,  MD. 

3.  Magnitude  of  residues.  There  is  an 
extensive  data  base  on  chlorfenapyr  that 
has  been  reviewed  and  accepted  by  the 
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Agency.  A  residue  depletion  study  was 
conducted  to  determine  whether  die 
application  of  two  ear  tags  containing 
30%  chlorfenapyr  to  lactating  dairy 
cattle  would  result  in  residues  in  milk, 
milk  fat  or  edible  tissues  (muscle,  liver, 
kidney,  and  fat).  The  results  of  this 
study  indicate  that  the  proposed 
tolerances  for  the  residues  of 
chlorfenapyr  in  milk,  milk  fat,  meat, 
meat  fat  and  meat  by-products  are  more 
.than  adequate  to  cover  any  residues  that 
may  result  from  this  use  pattern. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  the  EPA's 
toxicity  category  criteria,  the  acute 
toxicity  category  for  chlorfenap)rr 
technical  and  the  3SC  formulation  is 
Category  n  or  moderately  toxic  (signal 
word  WARNING)  and  the  acute  toxicity 
category  for  the  2SC  formulation  is 
Category  HI  or  slightly  toxic  (signal 
word  CAUTION).  Males  appear  to  be 
more  sensitive  to  the  effects  of 
chlorfenapyr  than  females.  The  acute 
toxicity  profile  indicates  that  absorption 
by  the  oral  route  appears  to  be  greater 
than  by  the  dermal  route.  The  following 
are  the  results  from  the  acute  toxicity 
tests  conducted  on  the  technical 
material: 

Rat  Oral  LDso:  441/1.152'milograiii/ 
kilogram  body  weight  (mg/kg  b.w.)  Male/ 
Female  (M/F);  Tox.  Category  D 

Rabbit  Dermal  LDso:  >2.000  mg/kg  b.w.(M/ 
F);  Tox.  Category  III 

Acute  Inhal.  LCso:  0.83/>2.7  mg/L  (M/F); 
Tox.  Category  III 

Eye  Irritation:  Moderately  Irritating;  Tox. 
Category  m 

Dermal  Irritation:  Non-Itritating;  Tox. 
Category  IV 

Dermal  Sensitization:  Non-Sensitizer 

Acute  Neurotoxicity:  No-Ot)served- 
Adverse-Effect-Level  (NOAEL)  45  mg/kg  b.w; 
Not  An  Acute  Neurotoxicant 

2.  Genotoxicty.  Chlorfenapyr 
technical  (94.5%  active  ingredient  (a.i.)) 
was  examined  in  a  battery  of  in  vitro 
and  in  vivo  tests  to  assess  its 
genotoxicity  and  its  potential  for 
carcinogenicity.  These  tests  are 
summarized  below. 

Microbial/Microsome  Mutagenicity  Assay: 
Non-mutagenic 

Mammalian  Cell  Chinese  Hamster  Ovary 
(CHO)/HGPRT  Mutagenicity  Assay:  Non- 
mutagenic 

In  Vivo  Micronucleus  Assay:  Non- 
genotoxic 

In  Vitro  Chromosome  Aberration  Assay  in 
CHO:  Non-clastogenic 

In  Vitro  Chromosome  Aberration  Assay  in 
CHLC:  Non-clastogenic 

Unscheduled  DNA  Synthesis  (UDS)  Assay: 
Non-genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  Chlorfenapyr  is  neither  a 


reproductive  nor  a  developmental 
toxicant  and  is  not  a  teratogenic  agent 
in  the  Sprague-Dawley  rat  or  the  New 
Zealand  white  rabbit.  This  is 
demonstrated  by  the  results  of  the 
following  studies: 

Rat  Oral  Teratology:  NOAEL  for  maternal 
toxicity  25  mg/kg  b.w./day;  NOAEL  for  fetal/ 
develop,  toxicity  225  mg/kg  b.w./day 

Rabbit  Oral  Teratology:  NOAEL  for 
maternal  toxicity  5  mg/kg  b.w./day 

NOAEL  for  fetal/develop,  toxicity  30  mg/ 
kg  b.w./day 

Rat  Two-Generation:  NOAEL  for  parental 
toxicity  /gro%vth  and  Reproduction  offspring 
development  60  ppm  (5  mg/kg  b.w./day); 
NOAEL  for  reproductive  perfonnanca  600 
ppm  (44  mg/1^  b.w./day). 

4.  Subchronic  toxicity.  The  following 
are  the  results  of  the  subchronic  toxicity 
tests  that  have  been  conducted  with 
chlorfenapyr: 

28-Day  Rabbit  Dermal:  NOAEL  100  mg/kg 
b.w./day 

28-Day  Rat  Feeding:  NOAEL  <600  ppm  (< 
71.6  mg^  b.w./day) 

28-Day  Mouse  Feeding:  NOAEL  <160  ppm 
(<32  mg/kg  b.w./day) 

13-Week  Rat  Dietary:  NOAEL  150  ppm 
(11.7  mg/kg  b.w./day) 

13-Week  Mouse  Dietary:  NOAEL  40  ppm 
(8.2  mg/kg  b.w./day) 

13-Week  Dog  Dietary:  NOAEL  120  ppm 
(4.2  mg/kg  b.w./day). 

5.  Chronic  toxicity.  Chlorfenapyr  is 
not  oncogenic  in  either  Sprague  Dawley 
rats  or  CD-I  mice  and  is  not  likely  to 
be  carcinogenic  in  humans.  The 
following  are  the  results  of  the  chronic 
toxicity  tests  that  have  been  conducted 
with  chlorfenapyr: 

1-Year  Neurotoxicity  in  Rats:  NOAEL  60 
ppm  (2.6/3.4  mg/kg  b.w./day  M/F) 

1-Year  Dog  Dietary:  NOAEL  120  ppm  (4.0/ 
4.5  mg/kg  b.w./day  M/F) 

24-Month  Rat  Dietary:  NOAEL  for  Chronic 
Effects  60  ppm  (2.9/3.6  mg/kg  b.w./day  M/F) 

NOAEL  for  Oncogenic  Effects  600  ppm 
(31/37  mg/kg  b.w./day  M/F) 

18-Month  Mouse  Dietary:  NOAEL  for 
Chronic  Effects  20  ppm  (2.8/3.7  mg/kg  b.w7 
day  M/F) 

NOAEL  for  Oncogenic  Effiects  240  ppm 
(34.5/44.5  mg/kg  b.w./day  M/F). 

6.  Animal  metabolism.  A  metabolism 
study  was  conducted  in  Sprague- 
Dawley  rats  at  approximately  20  and 
200  mg/kg  b.w  using  radiolabeled 
chlorfenapyr.  Approximately  65%  of  the 
administered  dose  was  eliminated 
during  the  first  24  hours  (62%  in  feces 
and  3%  in  urine)  and  by  48  hours 
following  dosing,  approximately  85%  of 
the  dose  had  been  excreted  (80%  in 
feces  and  5%  in  urine).  The  absorbed 
chlorfenapyr-related  residues  were 
distributed  throughout  the  body  and 
detected  in  tissues  and  organs  of  all 


52262 


Federal  Register /Vol.  63.  No.  189  /  Wednesday.  September  30,  1996 /Notices 


treatment  groups.  The  principal  route  of 
elimination  was  via  feces,  mainly  as 
unchanged  parent  plus  minor  N- 
dealkylated,  debrominated  and 
bydroxylated  oxidation  products. 

7.  Metabolite  toxicology.  The  parent 
molecule  is  the  only  moiety  of 
toxicological  significance  which  needs 
regulation  in  plant  and  animal 
commodities. 

8.  Endocrine  disruption.  Ck)llective 
organ  weights  and  histopathological 
findings  from  the  two-generation  rat 
reproduction  study,  as  well  as  from  the 
subchronic  and  cluonic  toxicity  studies 
in  two  or  more  animal  species, 
demonstrate  no  apparent  estrogenic 
effects  or  effects  on  the  endocrine 
system.  There  is  no  information 
available  which  suggests  that 
chlorfenapyr  would  be  associated  with 
endocrine  effects. 

C.  Aggregate  Exposure 

1 .  Food.  For  purposes  of  assessing  the 
potential  dietary  exposure,  a  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  has  been  calculated  from  the 
proposed  tolerance  of  chlorfenapyr  in 
milk  at  0.01  ppm,  milk  fat  at  0.03  ppm, 
meat  at  0.01  ppm,  meat  fat  at  0.03  ppm 
and  meat  by-products  at  0.30  ppm.  As 
there  are  no  other  established  U.S. 
permanent  tolerances  for  chlorfenapyr, 
the  only  dietary  exposure  to  residues  of 
chlorfenapyr  in  or  on  food  will  be 
limited  to  residues  in  milk,  milk  fat, 
meat,  meat  fat  and  meat  byproducts 
derived  from  cattle.  The  contribution  of 
all  these  tolerances  to  the  daily 
consumption  will  be  insignificant  for 
the  overall  U.S.  population  (utilizing 
only  0.23%  of  the  reference  dose  (Rffl) 
as  well  as  all  sensitive  subpopulations 
including  children  aged  1-6  (0.52%  of 
RfD  utilized)  and  non-nursing  infants 
(uUlization  of  0.47%  of  RfD). 

2.  Drinking  water.  There  is  no 
available  information  about 
chlorfenapyr  exposures  via  levels  in 
drinking  water.  There  is  no  concern  for 
exposure  to  residues  of  chlorfenapyr  in 
drinking  water  because  of  this  use 
pattern  on  ear  tags.  Moreover,  because 
of  its  extremely  low  water  solubility 
(120  parts  per  billion  (ppb)  at  25°  C). 
Chlorfenapyr  is  also  immobile  in  soil 
and  does  not  leach  because  it  is  strongly 
adsorbed  to  all  common  soil  types.  In 
addition,  the  label  explicitly  prohibits 
applications  near  aquatic  areas.  There  is 
a  reasonable  certainty  that  no  harm  will 
result  fi-om  dietary  exposure  to 
chlorfenapyr,  because  dietary  exposure 
to  residues  on  food  will  use  only  a  small 
fraction  of  the  Reference  Dose  (RfD) 
(including  exposure  of  sensitive 
subpopulations),  and  exposiu^  through 


drinking  water  is  expected  to  be 
insignificant. 

3.  Non-dietary  exposure.  Chlorfenapyr 
is  currently  not  registered  for  use  in 
residential  indoor  or  outdoor  uses. 
However,  based  on  the  physico- 
chemical  characteristics  of  the 
compound,  the  proposed  use  pattern  as 
an  ear  tag  and  available  information 
concerning  its  environmental  fate,  non- 
dietary  exposure  is  expected  to  be 
negligible.  The  vapor  pressure  of 
chlorfenapyr  is  4.05  x  lQ-«  mm  of 
mercury;  therefore,  the  potential  for 
non-occupational  exposure  by 
inhalation  is  insignificant.  Moreover, 
the  current  proposed  registration  is  for 
outdoor,  terrestrial  uses  which  severely 
limit  the  potential  for  non-occupational 
exposure. 

D.  Cumulative  Effects 

The  pyrrole  insecticides  represent  a 
new  class  of  chemistry  with  a  unique 
mechanism  of  action.  The  parent 
molecule,  AC  303,630  is  a  pro- 
insecticide  which  is  converted  to  the 
active  form,  CL  303,268,  via  rapid 
metabolism  by  mixed  function  oxidases 
(MFOs).  The  active  form  uincouples 
oxidative  phosphorylation  in  the  insect 
mitochondria  by  disrupting  the  proton 
gradient  across  the  mitochondrial 
membrane.  The  production  of 
Adenosine  Triphosphate  (ATP)  is 
inhibited  resulting  in  the  cessation  of  all 
cellular  functions.  Because  of  this 
unique  mechanism  of  action,  it  is  highly 
unlikely  that  toxic  effects  produced  by 
chlorfenapyr  would  be  cumulative  with 
those  of  any  other  pesticide  chemical. 

In  mammals,  there  is  a  lower  titer  of 
MFOs,  and  chlorfenap)rr  is  metabolized 
by  different  pathways  (including 
dehalogenation,  oxidation,  and  ring 
hydroxy lation)  to  other  polar 
metabolites  without  any  significant 
accumulation  of  the  potent  uncoupler, 
CL  303,268.  In  the  rat,  appoximately 
85%  of  the  administered  dose  is 
excreted  in  the  feces  within  48  hours, 
thereby  reducing  the  levels  of  AC 
303,630  and  CL  303,268  that  are  capable 
of  reaching  the  mitochondria.  This 
differential  metabolism  of  AC  303,630  to 
CL  303,268  in  insects  versus  to  other 
polar  metabolites  in  mammals  is 
responsible  for  the  selective  insect 
toxicity  of  the  pyrroles. 

E.  Safety  Determination 

1.  U.S.  population.  The  RfD  of  0.03 
mg/kg  b.w./day  for  the  residues  of 
chlorfenapyr  in  milk,  milk  fat,  meat, 
meat  fat,  and  meat  byproducts,  is 
calculated  by  applying  a  100-fold  safety 
factor  to  the  overall  NOAEL  of  3  mg/kg 
b.w./day.  This  NOAEL  is  based  on  the 
results  of  the  chronic  feeding  studies  in 


the  rat  and  mouse  and  the  2-seneration 
reproduction  study  in  the  rat  (see  B. 
Toxicological  Profile).  Therefore,  the 
combined  TMRC  for  the  proposed 
chlorfenapyr  tolerances  in  inilk,  milk 
fat,  meat,  meat  fat  and  meat  byproducts 
(0.0000681  mg/kg  b.w./day)  will  utilize 
approximately  0.23%  of  the  RfD  for  the 
general  US  population. 

2.  Infants  and  children.  The  TMRC  in 
milk,  milk  fat.  meat,  meat  fat  and  meat 
byproducts  consimied  by  a  non-nursing 
infant  (<1  year  of  age)  is  0.000141  mg/ 
kg  b.w./day.  This  will  use  0.47%  of  the 
Rffl  for  non-nursing  infants.  The  TMRC 
for  the  proposed  chlorfenapyr  tolerances 
in  milk,  milk  fat,  meat,  meat  fat  and 
meat  byproducts  consumed  by  a  child 
1-6  years  of  age  is  0.000156  mg/kg  b.w./ 
day.  which  is  less  than  1%  (actual 
0.52%)  of  the  RfD.  Therefore,  the  results 
of  the  toxicology  and  metabolism 
studies  support  both  the  safety  of 
chlorfenapyr  to  humans  based  on  the 
intended  use  as  cattle  ear  tag  and  the 
granting  of  the  requested  tolerances  in 
milk,  milk  fat.  meat,  meat  fat  and  meat 
by-products. 

F.  International  Tolerances 

Section  408  (b)(4)  of  the  amended 
FFDCA  requires  EPA  to  determine 
whether  a  maximum  residue  level  has 
been  established  for  the  pesticide 
chemical  by  the  Codex  Alimentarius 
Commission. 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  tolerances/limits 
for  residues  of  chlorfenapyr  in  meat  and 
meat  byproducts.  Therefore,  a 
compatibility  issue  is  not  relevant  to  the 
proposed  tolerance.  (Ann 

Sibold) 

2.  Rohm  and  Haas  Company 

PP  7F4894 

EPA  has  received  a  pesticide  petition 
(PP  7F4894)  fi-om  Rohm  and  Haas 
Company.  100  Independence  Mall  West. 
Philadelphia.  PA  19106-2399, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug  and  Cosmetic  ]^ 
Act.  21  U.S.C.  346a(d).  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  triazamate;  ethyl  (3-tert- 
butyl-l-dimethylcarbamoyl-l/f-1.2.4- 
triazol-5-ylthio)  acetate  in  or  on  the  raw 
agricultural  commodity  apples  at  0.1 
parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 
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A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  triazamate  in  plants  (apples)  is 
adequately  understood  for  the  purposes 
of  tMs  tolerance.  The  metabolism  of 
triazamate  involves  hydrolysis  of  the 
ester  and  oxidative  demethylation  of  the 
carbamoyl  group.  Parent  compound  is 
rapidly  metabolized  and  is  either  not 
found  or  foimd  at  trace  levels  in  pome 
fruit.  The  majority  of  the  residue  which 
may  remain  on  the  fruit  is  present  as 
non-cholinesterase  inhibiting 
metabolites  whose  structures  do  not 
contain  the  dimethylcarbamoyl  moiety. 
The  metabolism  of  triazamate  in  goats 
proceeds  along  the  same  metabolic 
pathway  as  observed  in  plants.  Because 
apple  pomace  is  not  fed  to  poultry,  diere 
is  no  reasonable  expectation  that 
measurable  residues  of  triazamate  or 
any  of  its  metabolites  will  occur  in  eggs, 
poultry  meat  or  poultry  meat  by- 
products. The  transfer  of  residues  into 
milk  and  meat  was  minimal  in  the  goat 
metabolism  and  the  majority  of  the 
residue  which  was  found  in  the  milk 
and  tissues  was  non-cholinesterase 
metabolites.  Because  of  this  low  transfer 
rate  and  the  low  measurable  residues 
present  in  apple  pomace,  there  is  no 
reasonable  expectation  of  finding 
measurable  residues  of  triazamate  or 
any  of  its  metabolites  in  milk,  meat  or 
meat  by-products. 

2.  Analytical  method.  An  analytical 
method  using  chemical  derivitization 
followed  by  gas  chromatography  (GC) 
using  Nitrogen-Phosphorous  detection 
has  been  developed  and  validated  for 
residues  of  triazamate  and  its 
cholinesterase-inhibiting  metabolite 
(RH-0422)  for  pome  fruit  and  processed 
apple  fractions.  For  all  matrices,  the 
methods  involve  Soxhlet  extraction  of 
the  residue  from  fruit  samples  with 
solvents,  purification  of  the  extracts  by 
liquid-liquid  partitioning,  derivitization 
of  the  metabolite  with  diazomethane, 
and  final  purification  of  the  residues 
using  solid  phase  extraction  column 
chromatography.  The  limit  of 
quantitation  (LOQ)  of  the  methods  is 
0.01  ppm  for  pome  fruit,  apple  juice, 
sauce  and  wet  apple  pomace. 

3.  Magnitude  of  residues.  — i.  Acute 
risk.  An  acute  dietary  risk  assessment 
(Dietary  Exposure  Evaluation  Model, 
Novigen  Sciences  Inc.,  1997)  was 
conducted  for  triazamate  using  two 
approaches:  (1)  a  Tier  1  approach  using 
a  tolerance  level  residue  of  0.10  ppm 
and  (2)  Monte  Carlo  simulations  using 
an  entire  distribution  of  field  trial 
residues  for  pome  fruit  and  adjusted  for 
percent  crop  treated  (Tier  3).  Using  the 
Tier  1  approach  margins  of  exposure 
(MOEs)  at  the  95th  and  99th  percentiles 


of  exposure  for  the  overall  U.S. 
popidation  were  572  and  199, 
respectively.  Using  the  Tier  3  procedure 
in  which  residues  were  adjusted  for 
percent  crop  treated,  the  MOEs  for  the 
95th  and  99th  percentiles  were  8,769 
and  1,511,  respectively.  Acute  exposure 
was  also  estimated  for  non-nursing 
infants,  the  most  sensitive  sub- 
population.  For  this  population,  MOEs 
at  the  95th  and  99th  percentiles  of 
exposure  were  113  and  83.  respectively. 
Using  the  Tier  3  method,  MOEs  were 
909  and  396,  respectively.  Acute  dietary 
risk  is  considered  acceptable  if  the  MOE 
is  greater  than  30,  an  appropriate  safety 
factor  when  based  on  a  human  clinical 
study.  Even  under  the  conservative 
assvunptions  presented  here,  the  more 
realistic  estimates  of  dietary  exposure 
(Tier  3  analyses)  clearly  demonstrate 
adequate  MOEs  up  to  the  99th 
percentile  of  exposure  for  all  population 
subgroups. 

ii.  Chronic  risk.  Chronic  dietary  risk 
assessments  (Dietary  Exposure 
Evaluation  Model.  Novigen  Sciences 
Inc.,  1997)  were  conducted  for 
triazamate  using  two  approaches:  (1) 
using  a  tolerance  level  residue  of  0.10 
ppm  assuming  100%  of  crop  is  treated 
and  (2)  using  a  tolerance  level  residue 
of  0.10  ppm  adjusted  for  projected 
percent  crop  treated.  The  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  from  the  proposed  pome  fruit 
tolerance  represents  0.91%  of  the  RfD 
for  the  U.S.  population  as  a  whole.  The 
subgroup  with  the  greatest  chronic 
exposure  is  non-nursing  infants  (less 
than  1  year  old),  for  which  the  TMRC 
estimate  represents  6.3%  of  the  RfD. 
The  chronic  dietary  risks  from  this  use 
do  not  exceed  EPA's  level  of  concern. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Triazamate  is  a 
moderately  toxic  cholinesterase 
inhibitor  belonging  to  the  carbamoyl 
triazole  class.  Triazamate  Technical  was 
moderately  toxic  to  rats  following  a 
single  oral  dose  (LDso  =  50-200  mg/kg), 
and  after  a  4-hr  inhalation  exposure 
(LCso  value  Of  >  0.47  mg/L);  and  was 
minimally  to  slightly  toxic  to  rats 
following  a  single  dermal  dose  (IDso  > 
5,000  mg/kg).  In  a  guideline  acute 
neurotoxicity  study  vtrith  triazamate  in 
the  rat,  the  No-Observed- Adverse-Effect- 
Level  (NOAEL)  for  clinical  signs  was  5 
mg/kg  based  on  the  observation  of 
cholineigic  signs  in  1  of  10  male  rats  at 
25  mg/kg.  Triazamate  was  practically 
non-irritating  to  the  skin,  moderately 
irritating  to  eyes  in  rabbits  and  did  not 
produce  delayed  contact 
hypersensitivity  in  the  guinea  pig. 

2.  Genotoxicty.  Triazamate  is  not 
mutagenic  or  genotoxic.  Triazamate 


Technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation.  Triazamate 
Technical  was  negative  in  a 
hjrpoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  cultiu*  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  triazamate 
did  not  induce  unscheduled  DNA 
sjmthesis  (UDS)  or  repair  when  tested 
up  to  the  maximiun  soluble 
concentration  in  culture  medium. 
Triazamate  did  not  produce 
chromosome  aberrations  in  an  in  vitro 
assay  using  Chinese  hamster  ovary  cells 
(CHO)  or  an  in  vivo  mouse 
micronucleus  assay. 

3.  Reproductive  and  developmental 
toxicity.  Triazamate  Technical  is  not  a 
developmental  or  reproductive  toxicant: 

i.  In  a  developmental  toxicity  study  in 
rats  with  Triazamate  Technical,  the 
NOAEL  for  developmental  toxicity  was 
64  mg/kg  (highest  dose  tested).  The 
NOAEL  for  maternal  toxicity  was  16 
mg/kg  based  on  clinical  signs  of 
cholinergic  toxicity  at  64  mg/kg. 

ii.  In  a  developmental  toxicity  study 
in  rabbits  with  Triazamate  Technical, 
the  NOAEL  for  developmental  toxicity 
was  10  mg/kg  (highest  dose  tested),  llie 
NOAEL  for  maternal  toxicity  was  0.5 
mg/kg  based  on  clinical  signs  and 
decreased  body  weight  at  10  mg/kg. 

iii.  In  a  2-generation  reproduction 
study  in  rats  with  Triazamate  Technical, 
the  NOAEL  for  reproductive  effects  was 
1,500  ppm  (101  and  132  mg/kg/day  for 
males  and  females,  respectively;  highest 
dose  tested).  The  NOAEL  for  parental 
toxicity  was  10  ppm  (0.7  and  0.9  mg/kg/ 
day  for  males  and  females,  respectively) 
based  on  decreased  plasma  and  RBC 
cholinesterase  activities  at  250  ppm  (17 
and  21  mg/kg/day  for  males  and 
females,  respectively). 

4.  Subchmnic  toxicity.  In  subacute 
and  subchronic  dietary  toxicity  studies, 
Triazamate  Technical  produced  no 
evidence  of  adverse  effects  other  than 
those  associated  with  cholinesterase 
inhibition: 

i.  In  a  90-day  dietary  toxicity  study 
with  Triazamate  Technical  in  die  rat, 
the  NOAEL  for  blood  cholinesterase 
inhibition  was  50  ppm  (3.2  and  3.9  mg/ 
kg/day  for  males  and  females, 
respectively),  based  on  decreases  in 
plasma  and  RBC  cholinesterase 
activities  at  500  ppm  (32  and  39  mg/kg/ 
day  for  males  and  females,  respectively). 
The  NOAEL  for  brain  cholinesterase 
inhibition  and/or  clinical  signs  was  500 
ppm  (32  and  39  mg/kg/day  for  males 
and  females  respectively)  based  on 
decreased  brain  cholinesterase  activity 
and  decreased  body  weight  gain  and 
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feed  consumption  at  1,500  ppm  (93  and 
117  mg/kg/day  for  males  and  females, 
respectively). 

ii.  In  a  guideline  subchronic 
neurotoxicity  study  (90-day  dietary 
feeding)  with  Triazamate  Technical  in 
the  rat.  the  NOAEL  for  blood 
cholinesterase  inhibition  was  10  ppm 
(0.6  and  0.7  mg/kg/day  for  males  and 
females,  respectively),  based  on 
reductions  in  plasma  and  RBC 
cholinesterase  activities  at  250  ppm 
(14.3  and  17.1  mg/kg/day  for  males  and 
females,  respectively).  The  NOAEL  for 
brain  cholinesterase  inhibition  and/or 
clinical  signs  was  250  ppm  (14.3  and 
17.1  mg/kg/day  for  males  and  females 
respectively)  based  on  decreases  in 
brain  cholinesterase  activity  and 
cholinergic  signs  at  1,500  ppm  (87  and 
104  mg/kg/day  for  males  and  females, 
respectively). 

iii.  In  a  90-day  dietary  toxicity  study 
with  Triazamate  Technical  in  the 
mouse,  the  NOAEL  for  blood 
cholinesterase  inhibition  was  2  ppm 
(0.4  and  0.5  mg/kg/day  for  males  and 
females,  respectively)  based  on  based  on 
decreases  in  plasma  cholinesterase 
activity  at  25  ppm  (4  and  6  mg/kg/day 
for  males  and  females,  respectively). 
The  NOAEL  for  brain  cholinesterase 
and/or  clinical  signs  was  250  ppm  (46 
and  67  mg/kg/day  for  males  and 
females,  respectively)  based  on 
decreases  in  brain  cholinesterase  and 
decreases  in  body  weight  and  feed 
consimiption  at  1,000  ppm  (164  and  222 
mg/kg/day  for  males  and  females, 
respectively). 

iv.  In  a  90--day  dietary  toxicity  study 
with  Triazamate  Technical  in  the  dog, 
the  NOAEL  for  blood  cholinesterase 
inhibition  was  1  ppm  for  males  only 
(0.03  mg/kg/day)  based  on  decreases  in 
plasma  cholinesterase  at  10  ppm  (0.3 
mg/kg/day).  The  dose  of  1  ppm  was  a 
Lowest-Observed-Effect-Level  (LOEL) 
for  females  based  on  the  presence  of 
decreased  plasma  cholinesterase  activity 
(24%).  The  NOAEL  for  clinical  signs 
was  10  ppm  (0.3  mg/kg/day  for  males 
and  females)  based  on  a  few  clinical 
signs  at  100  ppm  (3.1  mg/kg/day  for 
males  and  females). 

v.  In  a  21-day  dermal  toxicity  study 
with  Triazamate  Technical,  the  NOAEL 
for  blood  and  brain  cholinesterase 
inhibition  was  10  mg/kg  based  on 
decreases  in  plasma,  RBC  and  brain 
cholinesterase  activities  at  100  mg/kg. 

5.  Chronic  toxicity.  In  chronic  dietary 
toxicity  studies,  Triazamate  Technical 
produced  no  evidence  of  adverse  effects 
other  than  those  associated  with 
cholinesterase  inhibition  and  was  not 
oncogenic  in  the  rat  and  mouse. 

i.  In  a  combined  chronic  dietary 
toxicity/oncogenicity  study  (24  months) 


in  rats  with  Triazamate  Technical,  no 
evidence  of  oncogenicity  was  observed 
at  doses  up  to  1,250  ppm  (62.5  mg/kg/ 
day  for  males  and  females;  highest  dose 
tested).  The  NOAEL  for  blood 
cholinesterase  inhibition  was  10  ppm 
(0.5  and  0.6  mg/kg/day  for  males  and 
females  respectively)  based  on  decreases 
in  plasma  and  RBC  cholinesterase 
activity  at  250  ppm  (11.5  and  14.5  mg/ 
kg/day  in  males  and  females, 
respectively).  The  NOAEL  for  brain 
cholinesterase  inhibition  and/or  clinical 
signs  was  250  ppm  (11.5  and  14.5  mg/ 
kg/day  in  males  and  females, 
respectively)  based  on  clinical  signs  and 
decreases  in  brain  cholinesterase 
inhibition  at  1,250  ppm  (62.5  mg/kg/day 
for  males  and  females). 

ii.  In  a  combined  chronic  dietary 
toxicity  study  (18  months)  in  mice  with 
Triazamate  Technical,  no  evidence  of 
oncogenicity  was  observed  at  doses  up 
to  1,000-1,500  ppm  (130-195  mg/kg/ 
day  for  males  and  females;  highest  dose 
tested).  The  NOAEL  for  blood 
cholinesterase  inhibition  was  1  ppm 
(0.1  and  0.2  mg/kg/day  for  males  and 
females,  respectively)  based  on 
decreased  plasma  cholinesterase  activity 
at  50  ppm  (6.7  and  8.4  mg/kg/day  for 
males  and  females,  respectively).  The 
NOAEL  for  brain  cholinesterase 
inhibition  and/or  clinical  signs  was  50 
ppm  (6.7  and  8.4  mg/kg/day  for  males 
and  females,  respectively)  based  on 
decreased  brain  cholinesterase  activity 
and  other  evidence  of  systemic  toxicity 
at  1,000-1.500  ppm  (130-195  mg/kg/ 
day  for  males  and  females). 

iii.  In  a  chronic  dietary  toxicity  study 
(12  months)  in  dogs  with  Triazamate 
Technical,  the  NOAEL  for  blood 
cholinesterase  inhibition  was  0.9  ppm 
(0.023  and  0.025  mg/kg/day  for  males 
and  females,  respectively)  based  on 
decreased  plasma  cholinesterase  activity 
at  15.0  ppm  (0.42  mg/kg/day  for  both 
males  and  females).  The  NOAEL  for 
brain  cholinesterase  inhibition  was  15.0 
ppm  (0.42  mg/kg/day  for  both  males  and 
females)  based  on  decreased  brain 
cholinesterase  activity  at  150  ppm  (4.4 
and  4.7  mg/kg/day  for  males  and 
females,  respectively). 

6.  Animal  metabolism.  The 
adsorption,  distribution,  excretion  and 
metabolism  of  triazamate  in  rats,  dogs 
and  goats  was  investigated.  Triazamate 
is  rapidly  absorbed  when  given  orally 
(capsule  or  gavage)  but  slower  following 
dietary  intake.  Peak  blood  levels 
following  dietary  administration  were 
10-fold  lower  than  after  gavage 
administration  of  an  equivalent  mg/kg/ 
dose.  Elimination  is  predominately  by 
urinary  excretion  and  triazamate  does 
not  accumulate  in  tissues.  The 
metabolism  of  triazamate  proceeds  via 


ester  hydrolysis  and  then  a  rapid 
stepwise  cleavage  of  the  carbamoyl 
group.  The  free  acid  metabolite  (RH- 
0422)  is  the  only  toxicologically 
significant  metabolite,  given  that  it 
contains  the  dimethylcarbamoyl  group. 
Other  metabolites  of  triazamate,  which 
are  seen  in  other  animal  and  plant 
metabolism  studies,  do  not  contain  the 
carbamoyl  group  and  do  not  produce 
cholinesterase  inhibition. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for  triazamate  have 
been  identified  in  both  plants  (apple) 
and  animals  (rat,  goat).  The  metabolic 
pathway  common  to  both  plants  and 
animals  involves  hydrolysis  of  the  ester 
and  oxidative  demethylation  of  the 
carbamoyl  group.  Extensive  degradation 
and  elimination  of  polar  metabolites 
occurs  in  animals  such  that  residue  are 
unlikely  to  acciunulate  in  hmnans  or 
animals  exposed  to  these  residues 
through  the  diet. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  triazamate  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of 
mammalian  hormones.  In 
developmental  and  reproductive  studies 
there  was  no  evidence  of  developmental 
or  reproductive  toxicity.  In  addition,  the 
molecular  structure  of  triazamate  does 
not  suggest  that  this  compound  would 
disrupt  the  manunalian  hormone 
system.  Overall,  the  weight  of  evidence 
provides  no  indication  that  triazeunate 
has  endocrine  activity  in  vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Tolerances  for 
residues  of  triazamate  should  be 
expressed  as  the  total  residue  from 
triazamate  [acetic  acid,  [(1- 
((dimethylamino)  carbonyl)-3-(l,l- 
dimethylethyl)-lH-l  ,2,4-triazol-5-yl) 
thiol-,  ethyl  ester]  and  its  cholinesterase 
inhibiting  metabolite  acetic  acid,  [(1- 
((dimethylamino)  carbonyl)-3-(l,l- 
dimethylethyl)-lH-l,2,4-triazol-5-yl) 
thiol .  No  other  tolerances  currently  exist 
for  residues  of  triazamate  on  food  crops. 

i.  Acute  risk.  An  acute  dietary  risk 
assessment  (Dietary  Exposure 
Evaluation  Model,  Novigen  Sciences 
Inc.,  1997)  was  conducted  for  triazamate 
using  two  approaches:  (a)  A  Tier  1 
approach  using  a  tolerance  level  residue 
of  0.10  ppm.  (b)  Monte  Carlo 
simulations  using  an  entire  distribution 
of  field  trial  residues  for  pome  fruit  and 
adjusted  for  percent  crop  treated  (Tier 

3). 

Using  the  Tier  1  approach  margins  of 
exposure  (MOEs)  at  the  95th  and  99th 
percentiles  of  exposure  for  the  overall 
U.S.  population  were  572  and  199, 
respectively.  Using  the  Tier  3  procedure 
in  which  residues  were  adjusted  for 
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percent  crop  treated,  the  MOEs  for  the 
95th  and  99th  percentiles  were  8,769 
and  1,511,  respectively.  Acute  exposure 
was  also  estimated  for  non-nursing 
infants,  the  most  sensitive  sub- 
popiilation.  For  this  popidation,  MOEs 
at  the  95th  and  99th  percentiles  of 
exposure  were  113  and  83,  respectively. 
Using  the  Tier  3  method,  MOEs  were 
909  and  396,  respectively.  Acute  dietary 
risk  is  considered  acceptable  if  the  MOE 
is  greater  than  30,  an  appropriate  safety 
factor  when  based  on  a  himian  clinical 
study.  Even  under  the  conservative 
assumptions  presented  here,  the  more 
reaUstic  estimates  of  dietary  exposure 
(Tier  3  analyses)  clearly  demonstrate 
adequate  MOEs  up  to  the  99th 
percentile  of  exposure  for  all  population 
subgroups. 

ii.  Chronic  risk.  Chronic  dietary  risk 
assessments  (Dietary  Exposure 
Evaluation  Model.  Novigen  Sciences 
Inc.,  1997)  were  conducted  for 
triazamate  using  two  approaches:  (a) 
Using  a  tolerance  level  residue  of  0.10 
ppm  assuming  100%  of  crop  is  treated 
and  (b)  Using  a  tolerance  level  residue 
of  0.10  ppm  adjusted  for  projected 
percent  crop  treated.  The  Theoretical 
Maximiun  Residue  Contribution 
(TMRC)  from  the  proposed  pome  fruit 
tolerance  represents  0.91%  of  the  RfD 
for  the  U.S.  population  as  a  whole.  The 
subgroup  with  the  greatest  chronic 
exposure  is  non-nursing  infants  (less 
than  1  year  old),  for  which  the  TMRC 
estimate  represents  6.3%  of  the  RfD. 
The  chronic  dietary  risks  from  this  use 
do  not  exceed  EPA's  level  of  concern. 

2.  Drinking  vmter  An  additional 
potential  soiut»  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  Pesticides  may  reach 
drinking  water  either  by  leaching  to 
groundwater  or  by  runoff  to  surface 
water.  Both  triazamate  and  its 
cholinesterase-inhibiting  metaboUte  are 
degraded  rapidly  in  soil.  This  rapid 
degradation  has  been  observed  in  both 
laboratory  and  field  studiA  and  makes 
it  highly  unlikely  that  measurable 
residues  of  either  compound  could  be 
found  in  ground  or  surface  water  when 
triazamate  is  applied  according  to  label 
directions.  The  negUgible  potential  for 
mobiUty  was  confirmed  in  four  outdoor 
field  dissipation  studies  and  two 
outdoor  lysimeter  studies.  There  is  no 
established  Maximum  Concentration 
Level  (MCL)  for  residues  of  triazamate 
in  drinking  water.  No  drinking  water 
health  advisory  levels  have  been 
estabUshed  for  triazamate.  Significant 
exposing  fix>m  cholinesterase-inhibiting 
residues  of  triazamate  in  drinking  water 
is  not  anticipated. 

3.  Non-dietary  exposure.  Triazamate 
is  not  registered  for  either  indoor  or 


outdoor  residential  use.  Non- 
occupational exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

The  potential  for  cimiulative  effects  of 
triazamate  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  It  is  recognized  the 
triazamate  appears  to  be  structurally 
related  to  the  carbamate  class  of 
insecticides  which  produce  a  reversible' 
inhibition  of  the  enzyme  cholinesterase. 
However,  Rohm  and  Haas  Company 
concludes  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  Uiere  is  no 
reliable  data  to  indicate  that  the  toxic 
effects  caused  by  triazamate  would  be 
aunulative  with  those  of  any  other 
compound,  including  carbamates.  Based 
on  these  points,  Rohm  and  Haas 
Company  has  considered  only  the 
potential  risks  of  triazamate  in  it's 
exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  The  acute  and 
chronic  dietary  exposure  to  triazamate 
and  its  metabolite  from  the  proposed 
use  on  pome  fiuit  were  evaluated. 
Exposure  to  triazamate  and  its 
toxicologically  significant  metabolite  on 
pome  fruit  does  not  pose  an 
unreasonable  health  risk  to  consimiers 
including  the  sensitive  subgroup  non- 
nursing  infants.  In  Tier  1  and  Tier  3 
acute  analyses  for  the  95th  percentile 
exposures.  MOEs  were  greater  than  100 
for  both  the  general  U.S.  population  and 
non-nursing  infants.  Using  the  TMRC 
and  assuming  100%  of  crop  treated,  the 
most  conservative  chronic  approach), 
chronic  dietary  exposures  represents 
0.6%  of  the  RfD  for  the  U.S.  population 
and  6.3%  for  non-nursing  infants  imder 
1  year  old.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  wiU  not 
pose  appreciable  risks  to  human  health. 

Using  the  two  conservative  exposure 
assessments  described  in  C.  Agffvgate 
Exposure  and  taking  into  account  the 
completeness  and  reUabiUty  of  the 
toxicity  data,  Rohm  and  Haias  Company 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of 
triazamate  and  its  toxicologically 
significant  metaboUte  to  the  U.S. 
population  and  non-nursing  infants. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
triazamate,  data  from  developmental 


toxicity  studies  in  the  rat  and  rabbit  and 
two  two-generation  reproduction 
studies  in  the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resultii^  frt>m 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  fit)m 
exposure  to  the  pesticide  on  the 
reproductive  capabiUty  of  matii^ 
animals  and  data  on  systemic  toxicity. 

Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOAEL  for 
developmental  effects  in  rats  was  64 
mg/kg/day  and  rabbits  was  10  mg/kg/ 
day.  In  the  two-generation  reproductive 
toxicity  study  in  the  rat.  the 
reproductive/  developmental  toxicity 
NOAEL  was  101-132  mg/kg/day.  These 
NOAELs  are  10-fold  or  higher  than 
those  observed  for  systemic  toxicity,  i.e., 
cholinesterase  inhibition.  Rohm  and 
Haas  Company  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
triazamate. 

F.  International  Tolerances 

There  are  no  approved  CODEX 
maximimi  residue  levels  (MRLs) 
estabUshed  for  residues  of  triazamate. 
(Mark  Dow) 

(FR  Doc  98-25756  Filed  9-29-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-617A;  FRL-6028-1] 

EcoSclence  Corp;  Withdrawal  of 
Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
withdrawal  of  pesticide  petition  (PP) 
4F4397  without  prejudice  to  future 
filing. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shanaz  Bacchus,  c/o  Product 
Manager  (PM)  90.  Biopesticides  and 
PoUution  Prevention  Division  (751 IC), 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Rm.  902W34.  CM  #2, 
1921  Jefferson  Davis  Highway, 
ArUngton.  VA  22202.  (703)  308-8097.  e- 
mail:  bacchus.shanaz@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM:  In  the 
Federal  Register  of  February  8. 1995.  60 
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FR  7540  (FSLr-4926-4).  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  tolerance 
petition,  PP  4F4397,  by  EcoScience 
Corp..  377  Plantation  St.,  Worcester,  MA 
01605.  The  petition  requested  that  40 
CFR  part  180  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  microbial  insecticide  Beauveria 
bassjoiia  strain  ESC  170  in  or  on  all 
food/feed  commodities.  EcoScience  has 
since  informed  the  Agency  that  it  no 
longer  wished  to  support  the 
registration  of  the  active  ingredient  and 
the  pesticide  petition.  Further, 
EcoScience  has  not  submitted  data  nor 
a  reproposal  of  the  exemption  from 
tolerance  petition  to  comply  with  the 
Food  Quality  Protection  Act  of  1996. 
EPA  issued  notice  regarding  these 
matters  to  EcoScience,  noting  that  the 
appUcation  would  be  kept  open  for  a 
period  of  75  days,  after  whidi  it  would 
be  administratively  withdrawn.  This 
notice  announces  the  Agency's  decision, 
atfter  the  75  days  have  passed,  to 
withdraw  that  pesticide  application  and 
the  pesticide  petition  without  prejudice 
to  future  filing. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
reqviirements. 

Dated:  September  16, 1998. 
Janet  L.  Anderaen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  9a-25757  Filed  9-29-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-PA;  FRL-6027-4] 

Lead-Based  Paint  Activities  In  Target 
Housing  and  Child-Occupied  Facilities; 
Ccmmonvvealth  of  Pennsylvania's 
Authorization  Application 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  comments 
and  opportunity  for  public  hearing. 

summary:  On  July  8, 1998,  the 
Commonwealth  of  Pennsylvania 
submitted  an  application  for  EPA 
approval  to  administer  and  enforce 
training  and  certification  requirements. 


training  program  accreditation 
requirements,  and  work  practice 
standards  for  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities  under  section  402  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
notice  announces  the  receipt  of 
Pennsylvania's  application,  provides  a 
45-day  public  comment  period,  and 
provides  an  opportimity  to  request  a 
public  hearing  on  the  application. 

DATES:  Comments  on  the  authorization 
application  must  be  received  on  or 
before  November  16, 1998.  Public 
hearing  requests  must  be  received  on  or 
before  October  30, 1998. 

addresses:  Submit  all  written 
comments  and/or  requests  for  a  public 
hearing  identified  by  docket  control 
number  "PB-402404-PA"  (in  duplicate) 
to:  Environmental  Protection  Agency, 
Region  III,  Waste  and  Chemicals 
Management  Division,  Toxics  Programs 
and  Enforcement  Branch  (3WC33),  1650 
Arch  St.,  Philadelphia,  PA  19103-2029. 

Comments,  data,  and  requests  for  a 
public  hearing  may  also  be  submitted 
electronically  to:  gerena.enid@epa.gov. 
Follow  the  instructions  imder  Unit  IV. 
of  this  document.  No  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  Enid 
A.  Gerena  (3WC33),  Waste  and 
Chemicals  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  St.,  Philadelphia, 
PA  19103-2029,  telephone:  (215)  814- 
2067;  e-mail  address: 
gerena.enid@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  became  law.  Title  X  of 
that  statute  was  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq)  by  adding  Title  IV 
(15  U.S.C.  2681-92),  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges  and  other 
structures.  Those  regulations  are  to 
ensure  that  individuals  engaged  in  such 
activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404  of  TSCA,  a  State  may 
seek  authorization  from  EPA  to 


administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29,  1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  Pursuant  to  section 
404(h)  of  TSCA,  EPA  is  to  establish  the 
Federal  program  in  any  State  or  Tribal 
Nation  without  its  own  authorized 
program  in  place  by  August  31, 1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA,  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745,  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval,  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
authorized.  This  authorization  becomes 
ineffective,  however,  if  EPA  disapproves 
the  application. 

Pursuant  to  section  404(b)  of  TSCA, 
EPA  provides  notice  and  an  opportunity 
for  a  public  hearing  on  a  State  or  Tribal 
program  application  before  authorizing 
the  program.  Therefore,  by  this  notice 
EPA  is  soliciting  public  comment  on 
whether  the  Commonwealth  of 
Pennsylvania's  application  meets  the 
requirements  for  EPA  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 
application.  If  a  hearing  is  requested 
and  granted,  EPA  will  issue  a  Federal 
Register  notice  annoimcing  the  date, 
time,  and  place  of  the  hearing.  EPA's 
final  decision  on  the  application  vrill  be 
published  in  the  Federal  Register. 

n.  State  Program  Description  Summary 

The  following  summary  of  the 
Commonwealth  of  Pennsylvania's 
proposed  program  has  been  provided  by 
the  applicant: 
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The  primary  State  agency  that  is 
responsible  for  administering  and 
enforcing  the  Pennsylvania  Lead-Based 
Paint  Activities  Program  is  the 
Department  of  Labor  and  Industry. 
Asbestos  and  Lead  Occupations 
Accreditation  and  Certification. 

The  Pennsylvania  Lead-Based  Paint 
Activities  Law  originally  became 
effective  on  July  1, 1995.  This  law  was 
developed  as  a  result  of  the  EPA 
Proposed  Rule~40  CFR  part  745  issued 
on  September  2, 1994  (59  FR  45872) 
(FRL-4633-9).  hi  EPA's  Proposed  Rule, 
individuals  and  firms  performing  lead- 
based  paint  activities  in  target  housing, 
commercial  and  public  buildings,  and 
on  bridges  and  superstructiues  were 
also  to  be  regulated.  As  such,  the 
Pennsylvania  lead-based  paint  activities 
law  and  regulations  followed  the 
Federal  model  and  included  all  of  the 
above  mentioned  regulated  categories. 

EPA's  Final  Rule~40  CFR  part  745. 
which  limited  its  regiilated  categories  to 
lead-based  paint  activities  in  target 
housing  and  child-occupied  facilities, 
was  not  published  imtil  August  29, 
1996,  well  after  Pennsylvania  law  was 
in  place. 

The  act  was  adopted  to  protect  the 
public  health  and  safety  by  prevention 
of  exposure  to  lead  throu^  the 
regulation  of  lead-based  paint  activity.    * 
The  piupose  of  the  regulations  is  to 
establish  a  program  to:  train  individuals 
engaged  in  lead-based  paint  activities  to 
ensure  that  they  have  the  necessary 
skill,  training  experience  and 
competence  to  perform  these  activities; 
accredit  training  providers  to  ensure 
that  appropriate  instruction  is  provided 
to  persons  engaged  in  lead-based  paint 
abatement  occupations;  and  to  enforce 
work  practice  standards.  The 
Commonwealth  of  Pennsylvania  has 
adopted  the  EPA  Lead  Model 
Accreditation  Plan,  which  includes 
target  housing  and  child-occupied 
facilities:  therefore,  the  Commonwealth 
of  Pennsylvania  will  utilize  its 
enforcement  capabilities  in  target 
housing  and  child-occupied  facilities. 

The  Pennsylvania  regulation  requires 
annual  accreditation  and  certification 
renewal  and  fee  payment.  However,  this 
does  not  mean  annual  refresher  training 
is  necessary.  Pennsylvania  will  follow 
EPA's  Lead  Model  Accreditation  Plan 
and  enforce  3-year  refiesher  training 
and  5-year  proficiency  training. 

Analysis  of  the  Commonweidth  of 
Pennsylvania's  lead-based  paint 
activities  program  is  based  upon  the  five 
program  elements  which  are:  (1) 
Procedures  and  requirements  for  the 
accreditation  of  lead-based  paint 
activities  programs;  (2)  procedures  and 
requirements  for  the  certification  of 


individuals  engaged  in  lead-based  paint 
activities;  (3)  work  practice  standards 
for  the  conduct  of  lead-based  paint 
activities;  (4)  requirements  that  all  lead- 
based  paint  activities  be  conducted  by 
appropriately  certified  contractors;  (5) 
development  of  the  appropriate 
infrastructure  or  govermnent  capacity  to 
effectively  carry  out  this  program. 

m.  Federal  Overfiling 

TSCA  section  404(b)  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
-authority  imder  TSCA  against  a 
violation  of,  or  a  failiue  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

IV.  Public  Record 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
estabUshed  under  docket  control 
number  "PB-402404-PA."  Copies  of  this 
notice,  the  Commonwealth  of 
Pennsylvania's  authorization 
application,  and  all  comments  received 
on  the  application  are  available  for 
inspection  in  the  Region  III  office,  fivm 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excludoig  legal  holidays,  "nie 
docket  is  located  at  U.S.  Environmental 
Protection  Agency,  Region  III,  Waste 
and  Chemicals  Management  Division, 
Toxics  Programs  and  Enforcement 
Branch  (3WC33).  1650  Arch  St., 
Philadelphia,  PA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  gerena.enid@epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "PB-402404- 
PA."  Electronic  comments  on  this 
document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 
Information  claimed  as  CBI  should  not 
be  submitted  electronically. 

Commenters  are  encouraged  to 
structure  their  comments  so  as  not  to 
contain  information  for  which  CBI 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 
marked  "confidential,"  "CBI,"  or  with 
some  other  appropriate  designation,  and 
a  commenter  submitting  such 
information  must  also  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  public  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 


procedures  contained  in  40  CFR  part  2. 
Comments  and  information  not  claimed 
as  CBI  at  the  time  of  submission  will  be 
placed  in  the  public  record. 

V.  Regulatory  Asaessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regxdatory  Flexibility  Act  (RFA,  5 
U.S.C.  601  et  seq.),  the  Congressional 
Review  Act  (5  U.S.C.  801  et  seq.), 
Executive  Order  12866  ("Regulatory 
Planning  and  Review,"  58  FR  51735. 
October  4, 1993),  and  Executive  Order 
13045  ("Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks."  62  FR  1985.  April  23,  1997).  do 
not  apply  to  this  action.  This  action 
does  not  contain  any  Federal  mandates, 
and  therefore  is  not  subject  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531-1538).  In 
addition,  this  action  does  not  contain 
any  information  collection  requirements 
and  therefore  does  not  require  review  or 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
Tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  Tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  govenmients, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  action  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  Tribal  governments.  This  action 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
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Executive  Order  12875  do  not  apply  to 
this  action. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consiiltation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19, 1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OM6,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  xmiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

Authority:  15  U.S.C.  2682,  2684. 

ListofSub)ect8 

Environmental  protection.  Hazardous 
substances,  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  17, 1998. 
Stanley  L^Laskowski, 
Acting  Regioncd  Administrator,  Region  DI. 
(PR  Doc.  98-26185  Filed  9-2»-98;  8:45  am) 
MUMQ  COOC  «M-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

September  24. 1998. 

SUMMARY:  The  Federal  Commimications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 


Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  bn  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  coniment  on 
this  information  collection  should 
submit  comments  November  30, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPt^MENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0841. 

Title:  Puolic  Notice— Additional 
Processing  Guidelines  for  DTV 
(nonchecklist  applications). 

Form  Number:  FCC  301  and  FCC  340. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  75. 

Estimated  Hours  Per  Response:  3 
hoiu^. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Cost  to  Respondents:  $270,000. 

Estimated  Total  Annual  Burden:  225 
hours. 

Needs  and  Uses:  The  Commission 
released  a  public  notice  on  August  10. 
1998,  that  explains  how  "nonchecklist" 


applications  (i.e..  applications  that  do 
not  conform  to  certain  criteria  to  enable 
fast-track  processing)  will  be  processed 
for  DTV  station  construction  permits. 
This  public  notice  explains  what  should 
be  included  in  engineering  showings 
and  other  types  of  appUcation  exhibits 
and  cover  letters.  This  pubUc  notice  for 
"nonchecklist"  applications  should 
help  to  resolve  processing  imcertainties. 
enable  the  preparation  of  complete  and 
quality  applications,  and  hasten  the 
authorization  of  DTV  service.  The  data 
provided  will  be  used  by  FCC  staff  to 
ensure  that  interference  to  other  DTV 
and  NTSC  stations  is  minimized. 

Federal  Commimications  CcNiunission. 

Magalie  Roman  Salat. 

Secretary. 

IFR  Doc.  98-26149  Filed  9-29-98;  8:45  am] 

BIUJNO  CODE  ant-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnatlon 
Collectlon(s)  submitted  to  OMB  for 
Review  and  Approval 

September  23, 1998. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
'effort  ta  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  PubUc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biirden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  30. 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
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time  {dlowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
infoimation  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesniith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0823. 

Title:  Pay  Telephone  Reclassification 
Memorandum  Opinion  and  Order,  OC 
Docket  No.  96-28. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  400. 

Estimated  Time  Per  Response:  2-35 
hours/request. 

Frequency  of  Response: 
Recordkeeping.  Annual,  quarterly, 
monthly,  one  time,  and  on  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  44,700  hours. 

Cost  to  Respondents:  $480,000  ($600 
filing  fee/submission). 

Needs  and  Uses:  In  the  Payphone 
Orders,  the  FCC  adopted  new  rules  and 
policies  governing  the  payphone 
industry  to  implement  Section  276  of 
the  Telecommunications  Act  of  1996. 
Those  rules  and  poUcies  in  part 
established  a  plan  to  ensure  fair 
compensation  for  "each  and  every 
completed  intrastate  and  interstate  call 
using  (a]  payphone."  Specifically,  the 
Commission  estabUshed  a  plan  to 
ensure  that  payphone  service  providers 
(PSPs)  were  compensated  for  certain 
noncoin  calls  originated  from  their 
payphones.  As  part  of  this  plan,  the 
Commission  required  that  by  October  7, 
1997,  LECs  provide  payphone-specific 
coding  digits  to  PSPs.  and  that  PSPs 
provide  those  digits  from  their 
payphones  to  IXCs.  The  provision  of 
payphone-specific  coding  digits  is  a 
prerequisite  to  payphone  per-call 
compensation  payments  to  DCCs  to  PSPs 
for  subscriber  800  and  access  code  calls. 
The  Common  Carrier  Bureau,  on  its  own 
motion,  subsequently  provided  a  waiver 
until  March  9, 1998,  for  those 
payphones  for  which  the  necessary 
coding  digits  were  not  provided  to 
identify  calls.  In  a  Memorandum 
Opinion  and  Order  (MO&O)  (released 
March  9, 1998),  we  clarify  the 
requirements  estabUshed  in  the 
Payphone  Orders  for  the  provision  for 
payphone-specific  coding  digits  and  for 


tariffs  that  LECs  must  file  pursuant  to 
the  Payphone  Orders.  We  also  grant  a 
waiver  of  Part  69  of  the  Commission's 
rules  so  that  local  exchange  carriers 
(LECs)  can  estabUsh  rate  elements  to 
recover  the  costs  of  implementing 
FLEX-ANl  to  provide  payphone- 
specific  coding  digits  for  per-call 
compensation.  The  Commission  in  the 
Memorandum  Opinion  and  Order, 
therefore,  is  effecting  the  following 
collections  of  information  made  in 
regard  to  information  disclosures 
required  in  the  Payphone  Orders  to 
implement  Section  276  of  the  Act.  The 
collection  requirements  are  as  follows: 
(a)  LEC  Tariff  to  provide  FLEX  ANI  to 
IXCs:  The  MO&O  requires  that  LECs 
implement  FLEX  ANI  to  comply  with 
the  requirements  set  forth  in  the 
Payphone  Orders.  LECs  must  provide  to 
IXCs  through  their  interstate  tariffs, 
FLEX  ANI  service  so  that  IXCs  can 
identify  which  calls  come  from  a 
payphone.  LECs  (and  PSPs)  must 
provide  FLEX  ANI  to  IXCs  without 
charge  for  the  limited  purpose  of  per- 
call  compensation,  and  accordingly, 
LECs  providing  FLEX  ANI  must  revise 
their  interstate  tariffs  to  reflect  FLEX 
ANI  as  a  nonchargeable  option  to  IXCs 
no  later  than  March  30,  1998,  to  be 
effective  no  later  than  April  15, 1998,  in 
those  areas  that  it  is  available,  (b)  LEC 
Tariff  to  recover  costs:  LECs  must  file  a 
tariff  to  establish  a  rate  element  in  their 
interstate  tariff's  to  recover  their  costs 
from  PSPs  for  providing  payphone- 
specific  coding  digits  to  DCCs.  This  tariff 
must  reflect  the  costs  of  implementing 
FLEX  ANI  to  provide  payphone-specific 
coding  digits  for  payphone 
compensation,  and  provide  for  recovery 
of  such  costs  over  a  reasonable  time 
period  through  a  monthly  recurring  flat- 
rate  charge.  LECs  must  provide  cost 
support  hiformation  for  the  rate 
elements  they  propose.  The  Bureau  will 
review  these  LEC  rate  element  tariff 
filings,  the  reasonableness  of  the  costs, 
and  the  recovery  period.  LECs  will 
recover  their  costs  over  an  amortization 
period  of  no  more  than  ten  years.  The 
rate  element  charges  will  discontinue 
when  the  LEC  has  recovered  its  cost,  (c) 
LECs  must  provide  IXCs  information  on 
payphones  that  provide  payphone- 
specific  coding  digits  for  smart  and 
dumb  payphones:  LECs  must  provide 
DCCs  information  on  the  niunber  and 
location  of  smart  and  dumb  payphones 
providing  payphone-specific  coding 
digits,  as  well  as  the  number  of  those 
that  are  not.  (d)  LECs  must  provide  DCCs 
and  PSPs  information  on  where  FLEX 
ANI  is  available  now  and  when  it  is 
scheduled  in  the  future:  Within  30  days 
of  the  release  of  the  MO&O,  LECs 


should  be  prepared  to  provide  IXCs, 
upon  request,  information  regarding 
their  plans  to  implement  FLEX  ANI  by 
end  office.  LECs  must  provide  IXCs  and 
PSPs  information  on  payphones  that 
provide  payphone-specific  coding  digits 
on  end  offices  where  FLEX  ANI  is 
available,  and  where  it  is  not,  on  a 
monthly  basis.  Pursuant  to  the  waivers 
in  this  order,  LECs  must  also  inform 
DCCs  and  PSPs  proposed  dates  for  its 
availabiUty.  (e)  For  a  waiver  granted  to 
small  or  midsize  LEC^s,  a  cost  analysis 
must  be  provided,  upon  request:  In  the 
MO&O,  the  Bureau  grants  a  waiver  to 
midsize  and  small  LEC:s  that  will  be 
imable  to  recover  the  costs  of 
implementing  FLEX  ANI  in  a  reasonable 
time  period.  LECis  must  make  this 
evaluation  within  30  days  of  the  release 
of  the  MO&O.  The  LEC  must  then  notify 
IXCs  that  they  will  not  be  implementing 
FLEX  ANI  pursuant  to  this  waiver,  and 
provide  the  number  of  dumb  payphones 
providing  the  "27"  coding  digit  and  the 
number  of  smart  phones  for  which 
payphone-specific  coding  digits  are 
unavailable.  A  LEC  delaying  the 
implementation  of  FLEX  ANI  pursuant 
to  this  waiver  provision,  must  be 
prepared  to  provide  its  analysis,  if 
requested  by  the  Commission.  The 
information  disclosure  rules  and 
policies  governing  the  payphone 
industry  to  implement  Section  276  of 
the  Act  mil  ensure  the  payment  of  the 
per-call  compensation  by  implementing 
a  method  for  LECs  to  provide 
information  to  IXCs  to -identify  calls,  for 
each  and  every  call  made  bom  a 
payphone. 

Federal  Communications  Commission. 

Magolie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-26148  Filed  9-29-98;  8:45  am] 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNGL 

Privacy  Act  of  1974;  System  of. 
Records;  Amendment 

AGENCY:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Coimcil. 

ACTION:  Notice  to  amend  record  system 
and  routine  uses. 

SUMMARY:  The  Appraisal  Subcommittee 
of  the  Federal  Financial  Institutions 
Examination  Council  ("ASC")  proposes 
to  amend  its  system  of  records  notice 
regarding  the  "National  Registry  of  State 
Certified  and  Licensed  Appraisers" 
("National  Registry")  under  the  Privacy 
Act  of  1974,  as  amended  (S  U.S.C  552a) 
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and  the  routine  uses  of  the  information 
collected. 

DATES:  This  action  will  be  effective 
without  further  notice  on  October  30, 
1998,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Marc  L. 
Weinberg.  General  Coimsel,  by  U.S. 
Mail  at  Appraisal  Subcommittee;  2100 
Peimsylvania  Avenue.  NW..  Suite  200; 
Washington,  DC  20037.  or  by  Internet  E- 
mail  at  marcwl@asc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Weinberg,  General  Counsel; 
Appraisal  Subcommittee,  2100 
Peimsylvania  Avenue,  NW.,  Suite  200; 
Washington,  DC  20037. 
SUPPLEMENTARY  INFORMATION:  The  ASC's 
"notice  of  new  system  records" 
regarding  the  National  Registry  was 
pubUshed  at  57  FR  11084  (April  1, 
1992).  Copies  of  this  notice  are  available 
from  the  address  above.  The  ASC 
proposes  to  amend  this  notice  of  new 
system  records. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act,  as  amended,  which 
would  require  the  submission  of  a  new 
or  altered  system  report  for  each  system. 
The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below,  followed  by  the  notice  as 
amended,  published  in  its  entirety. 

TTie  proposed  amendments  are  the 
result  of  the  National  Registry  "redesign 
project,"  ("Project"),  which  has  had  as 
its  central  goal  making  publicly 
available  to  the  greatest  extent  possible 
National  Registry  information  via  the 
Internet.  Towards  that  end,  the  ASC,  in 
July  1997,  gave  final  approval  to  the 
Project,  and,  on  September  22, 1997, 
approved  amendments  to  ASC  Policy 
Statement  8,  National  Registry  of  State 
Certified  and  Licensed  Appraisers.  In 
addition,  the  ASC  issued  letters  to  State 
appraiser  regulatory  agency  officials  on 
jiily  31,  September  26,  and  September 
30, 1997,  describing  the  operational 
details  of  the  Project. 

As  a  result  of  tnese  actions,  since 
early  1998,  virtually  all  information 
contained  in  the  National  Registry  has 
been  made  available  to  the  public  at  no 
cost  through  the  ASC's  Internet  Web 
site,  www.asc.gov.  Anyone  with  Internet 
access — homebuyers  and  sellers, 
financial  institutions.  State  appraiser 
regulatory  agencies,  and  Federal  and 
State  agencies — can  retrieve,  by 
virtually  any  data  element  in  the 
National  Registry  database,  the 
information  contained  in  the  database. 
Therefore,  a  remotely  located  bank  with 
Internet  access  can  almost  immediately 
determine  the  name,  address,  and 


telephone  number  of  a  State  certified 
real  estate  appraiser  located  near  the 
bank  or  located  near  the  property  to  be 
appraised.  Homebuyers  can  download  a 
listing  of  all  State  licensed  appraisers  or 
State  certified  residential  appraisers 
located  nearby.  And,  a  State  appraiser 
regulatory  agency  ("State  agency")  can 
determine  whether  an  out-of-State 
appraiser  seeking  a  temporary  practice 
permit  within  the  State,  in  fact,  is  a 
certified  or  licensed  appraiser,  in  good 
standing,  in  his  or  her  home  State. 
Finally,  anyone  can  determine  whether 
an  appraiser's  license  or  certification  is 
currently  suspended,  revoked  or  has 
been  volxmtarily  surrendered  in  lieu  of 
further  State  disciplinary  action. 

Only  two  National  Registry  data 
elements  are  protected  by  the  Privacy 
Act  of  1974  and  are  not  generally 
releasable,  through  the  Internet  or 
otherwise.  These  elements  are:  (1)  The 
National  Registry  Number  (which  is  the 
appraiser's  Social  Security  Number, 
where  available,  or  an  ASC  randomly 
generated  number,  where  it  is  not 
available);  and  (2)  a  symbol  indicating 
that  a  State  agency  has  ordered  a  final 
disciplinary  acting  against  an  appraiser 
resulting  in  something  other  than  a 
suspension,  revocation  or  voluntary 
surrender  in  lieu  of  further  State  action. 
e.g..  additional  education  or  a  monetary 
fine.  These  data  elements  are  available 
only  to  a  very  limited  number  of 
persons  and  situations,  as  outlined 
below. 

The  ASC  has  taken  steps  to  ensure 
that  the  public  posting  of  Registry 
information  on  the  Internet  will  not 
violate  State  information  protection 
laws.  During  the  plaiming  and 
implementation  stages  of  the  Project,  the 
ASC  worked  with  the  States  to  ensure 
that  any  Privacy  Act  issues  were 
discussed  and  resolved.  For  example,  a 
number  of  States  initially  were  very 
concerned  about  providing  the  ASC 
National  Registry  Niunbers,  which 
ideally  are  Social  Security  Nimibers.  In 
written  commimications  and 
discussions,  the  ASC  informed  the 
States  that  these  numbers  only  would  be 
available  to  ASC  members  and  staff  and 
State-specified  officials  whose  access 
would  be  ID  and  password  protected.  In 
some  instances.  State  agencies 
specifically  notified  their  certified  or 
licensed  appraisers  about  this  use  of  the 
numbers  and  requested  their  consent  to 
that  use.  The  ASC  has  assigned  imique 
National  Registry  numbers  to  persons 
not  consenting  to  this  use.  Moreover,  to 
further  protect  those  numbers,  the  ASC 
has  digitally  encrypted  them.  Finally, 
the  ASC's  policy  has  been  to  honor  State 
personal  information  protection  laws.  If 
a  State  were  to  inform  us  that  a  certain 


data  element  is  private  within  the  State, 
that  element  would  not  be  made 
available  on  our  Web  site. 

These  changes  not  only  significantly 
enhance  the  usefulness  of  the  National 
Registry,  consistent  with  the  purposes  of 
Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  as  amended,  12  U.S.C.  3331- 
3351.  they  also  greatly  facilitate  the 
ability  of  persons  whose  Privacy  Act 
interests  are  affected  by  this  System  of 
Records,  i.e..  State  certified  or  licensed 
real  estate  appraisers,  to  exercise  their 
rights  imder  Oie  Privacy  Act.  They  can 
check  immediately  whether  information 
pertaining  to  them  exists  in  the  system 
of  records,  can  determine  whether  that 
information  is  accurate,  and  can  request 
a  correction  of  that  information,  if 
necessary. 

All  publicly  available  National 
Registry  data  elements  will  continue  to 
be  releasable  to  persons  who  do  not 
have  Internet  access.  Filing  a  Freedom 
of  Information  Act  ("FOIA")  request 
with  the  ASC  under  ASC  regulations  at 
12  CFR  part  1102,  subpart  D.  however, 
still  will  be  needed. 

Persons  who  do  not  have  access  to  the 
Internet  are  not  affected  significantly  by 
these  changes.  They  continue  to  use 
FOIA  and  the  Privacy  Act  (and  the  ASC 
respective  implementing  regulations,  12 
CFR  Part  1102.  subparts  D  and  C)  to 
meet  their  information  needs  regarding 
this  system  of  records. 

ASC-1 

System  name: 

National  registry  of  State  certified  and 
licensed  appraisers. 

Changes: 


Categories  of  records  in  the  system: 

Delete  entry  and  replace  with  "State 
abbreviation;  national  registry  number. 
State  license  number,  license  action; 
previous  license  number;  last  name;  first 
name;  middle  initial;  name  suffix;  date 
of  birth;  street  (mailing);  city  (mailing); 
State  (mailing);  zip  (mailing;  company 
name;  telephone;  street  (physical):  dty 
(physical);  State  (physical);  zip 
(physical);  coimty  name;  FIPS  county 
(xtde;  status;  status  date;  Ucense  type; 
previous  license  type;  effective  date; 
expiration  date;  previous  expiration 
date;  amoimt  paid;  transaction  date; 
years  paid;  classification;  EDI  capability; 
disciplinary  code;  effective  date;  ending 
date;  release  to  public;  release  to 
government." 
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Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

»        »        *        *        • 

Delete  entry  "(10)"  and  replace  with 
"(10)  Using  traditional,  non- 
computerized methods,  the  infonnaticm 
may  be  disclosed  to  Federal,  State  or 
local  government  agency  personnel  and 
duly  authorized  officers  or  employees  of 
a  financial  institution,  as  that  term  is 
defined  in  section  1121(7)  of  Title  XI  of 
the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
12  U.S.C.  3350(7),  where  records  in  this 
system  of  records  pertain  to  a  person 
seeking  to  qualify,  or  remain  qualified, 
as  a  staff  or  fee  appraiser  eligible  to 
perform  an  appraisal  in  connection  with 
a  federally  related  transaction." 
*        »        *        *        » 

Add  new  entry  "(11)  AH  information 
in  this  system  of  records,  except  the 
national  registry  number  and  the 
disciplinary  code  relating  to  final 
disciplinary  actions  resulting  in  less 
than  suspensions,  revocations  or 
voluntary  surrenders  of  credentials  in 
lieu  of  further  State  disciplinary  action 
(collectively,  'protected  data'),  may  be 
disclosed  to  any  member  of  the  public 
through  inquiry  of  the  ASC's  Internet 
Web  site.  All  information,  with  no 
exceptions,  may  be  disclosed  to 
authorized  Federal  and  State  agency 
officials  through  inquiry  of  the  ASC's 
Internet  Web  site." 

Storage: 

Delete  entry  and  replace  with  "Paper 
records  in  file  drawers,  computer 
diskettes,  removable  computer  media 
(such  as  'zip  disks'),  computer  hard  disk 
drives,  magnetic  tapes,  and  computer 
memory,  llie  public  portion  of  the 
information  also  is  stored  in  digital  form 
at  the  data  processing  facilities  of 
National  Technical  Information 
Services,  Department  of  Conmiierce, 
Springfield,  VA." 

Retrievability: 

Delete  entry  and  replace  with 
"National  Registry  information  on  the 
ASC's  Web  site  may  be  retrieved  by  any 
single  data  element  or  by  any 
combination  of  data  elements  listed 
above  in  'Categories  of  Records  in  the 
System,'  except  for  protected  data. 
Protected  data  cannot  be  retrieved  by 
anyone  other  than  persons  authorized  in 
the  'Routine  Uses'  section  above.  All 
information,  except  for  protected  data, 
can  be  retrieved  by  anyone  by  using 
Preformatted  or  custom  queries  through 
the  ASC's  Internet  Web  site.  Only 
authorized  ASC  members  and  staff  and 
State  appraiser  regulatory  agency 


'Authorized  Officials'  can  retrieve 
protected  data  through  the  ASC  Web 
site.  For  persons  without  Internet  access 
to  the  ASC's  Web  site,  information  may 
be  retrieved  by  following  the  procedures 
in  12  CFR  part  1102,  subpart  C." 

Safeguards: 

Delete  entry  and  replace  with: 
"Records  submitted  by  State  appraiser 
regulatory  agencies  are  kept  in  limited 
access  areas  during  duty  hours  and  in 
locked  office  areas  at  all  other  times. 
These  records  are  available  only  to  those 
persons  whose  official  duties  require 
such  access.  Internet  access  to  protected 
data  is  limited  by  using  'Seciue  Socket 
Layer'  technology  and  by  the  ASC 
assigning  user  identifications  and 
passwords  to  'Authorized  Officials' 
designated  by  State  appraiser  regulatory 
organizations  and  ASC  members  and 
staff.  No  one,  other  than  duly  authorized 
ASC  personnel  and  other  persons  who 
are  authorized,  fitjm  time  to  time,  by  the 
System  Manager  to  assist  the  ASC  in 
maintaining  the  ASC  Web  site,  can  edit 
or  otherwise  change  the  underlying 
database  records  contained  in  the 
system  of  records." 


System  manager(s)  and  address: 

Delete  entry  and  replace  with: 
"Executive  Director,  ASC,  2100 
Pennsylvania  Avenue,  NW,  Suite  200, 
Washington,  DC  20037." 

Notification  procedure: 

Delete  entry  and  replace  with: 
"Individuals  without  Internet  access, 
who  are  seeking  to  determine  whether 
this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves, 
must  follow  the  procedures  described  in 
12  CFR  part  1102,  subpart  C. 

Individuals  with  Internet  access  at 
any  time  can  determine  almost 
immediately  whether  this  system  of 
records  contains  information  about 
themselves  and  whether  the  information 
is  accurate  (except  for  protected  data). 
Therefore,  persons  with  Internet  access 
do  not  need  to  notify  the  ASC  regarding 
their  seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  or  seeking  access  to 
records  about  themselves  in  this  system 
of  records.  Notifications  imder  12  CFR 
part  1102,  subpart  C,  however,  are 
needed  to  obtain  information  about 
protected  data  in  the  system  of  records 
and  to  contest  the  content  of  any  records 
in  the  system  of  records." 


Record  access  procedure: 

Delete  entry  and  replace  with: 
"Records,  other  than  those  pertaining  to 
protected  data,  may  be  accessed  by 
anyone,  at  any  time,  via  the  ASC's 
Internet  Web  site.  Protected  data  are  not 
publicly  accessible;  access  is  limited 
only  to  State  agency  'Authorized 
Officials'  and  other  State  and  Federal 
agency  officials  consistent  with  the 
'routine  uses'  stated  above.  For  persons 
without  Internet  access,  the  procediue 
for  accessing  records  in  this  system  of 
records  is  set  out  in  12  CFR  part  1102, 
subpart  C." 

Contesting  record  procedures: 

Delete  and  replace  with: 
"Notifications  imder  12  CFR  part  1102, 
subpart  C  are  needed  to  contest  the 
content  of  any  records  in  the  system  of 
records." 


ASC-1 
SYSTBINAME: 

National  Registry  of  State  Certified 
and  Licensed  Appraisers. 

SYSrai  LOCATIOM: 

Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council,  2100 
Pennsylvania  Avenue.  NW,  Suite  200, 
Washington,  DC.  20037. 

CA-reOOMES  OF  UnVBUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are,  or  have  been, 
licensed  or  certified  by  a  State  to 
perform  appraisals  in  federally  related 
tnmsactions. 

CATEOOMES  OF  RECOAOS  M  THE  SYSTEM: 

State  abbreviation;  national  registry 
number;  State  license  number;  license 
action;  previous  license  number;  last 
name;  first  name;  middle  initial;  name 
suffix;  date  of  birth;  street  (mailing);  city 
(mailing);  State  (mailing);  zip  (mailing); 
company  name;  telephone;  street 
(physical);  dty  (physical);  State 
(physical);  zip  (physical);  county  name; 
FIPS  county  code;  status;  status  date; 
license  type;  previous  license  type; 
effective  date;  expiration  date;  previous 
expiration  date;  amoimt  paid; 
transaction  date;  years  paid; 
classification;  EDI  capability; 
disciplinary  code;  effective  date;  ending 
date;  release  to  public;  release  to 
government. 

AUTHOfUTY  FOR  MAMTENANCE  OF  THE  SYSTBI: 

Sections  1103(a)(4)  and  1109(a)(1), 
Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989, 12  U.S.C.  3332(a)(4)  and 
3338(a)(1). 
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rtouvm  uses  of  records  mamtameo  m  the 

SYSTEM,  ilCLUOMQ  CATE00RC8  OF  USERS  AND 
THE  PURKSES  OF  SUCH  USES 

(1)  The  information  in  the  system  may 
be  used  by  the  ASC  in  any 
administrative  proceeding  before  the 
ASC  or  in  any  other  action  or 
proceeding  in  which  the  ASC  or  its  staff 
participates  as  a  party  or  the  ASC 
participates  as  amicus  curaie  any  may 
be  available  to  the  extent  required  by 
law  in  response  to  a  subpoena  issued  in 
the  course  of  a  proceeding  in  which  the 
ASC  is  not  a  party; 

(2)  In  any  case  in  which  records  in  the 
system  indicate  a  violation  or  a 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature, 
whether  arising  from  general  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records 
may  be  referred  to  the  approriate 
agency,  whether  Federal,  State  or  local, 
charged  with  enforcing  or  implementing 
the  Statute,  regulation,  rule  or  order. 

(3)  The  information  may  be  given  or 
showm  to  anyone  during  the  course  of 
an  ASC  investigation  if  the  ASC  staff 
has  reason  to  believe  that  disclosure  to 
the  person  will  further  the  investigation. 
Information  also  may  be  disclosed  to 
Federal,  State  or  local  authorities  in 
order  to  obtain  information  or  records 
relevant  to  an  ASC  investigation; 

(4)  The  information  may  be  given  to 
independent  auditors  or  other  private 
firms  with  which  the  ASC  has 
contracted  to  carry  out  an  independent 
audit,  or  to  collate,  aggregate  or 
otherwise  refine  and  process  data 
collected  in  the  system  of  records.  These 
contractors  will  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records; 

(5)  The  information  may  be  disclosed 
to  a  Federal,  State  or  local  government 
agency  where  records  in  this  system  of 
records  pertain  to  an  application  for 
employment  or  to  a  current  employer  of 
that  agency  where  the  records  are 
relevant  and  necessary  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee  or  disciplinary 
or  other  administrative  action 
concerning  an  employee; 

(6)  The  information  may  be  disclosed 
to  a  Federal,  State  or  local  government 
agency  in  response  vtrith  the  issuance  of 
a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit  bythe  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter; 

(7)  The  information  may  be  disclosed 
to  the  Department  of  Justice  or  other 
counsel  to  the  ASC  for  legal  advice  and 
also  when  the  defendant  in  litigation  is: 


(a)  Any  component  of  the  ASC  or  any 
member  or  employee  of  the  ASC  in  his 
or  her  official  capacity;  or  (b)  the  United 
States.  The  information  also  may  be 
disclosed  to  counsel  for  any  ASC 
member  or  employee  in  litigation  or 
anticipated  litigation  in  his  or  her 
individual  capacity  where  the  ASC  or 
the  Department  of  Justice  agrees  to 
represent  such  employee  or  authorizes 
representation  by  another; 

(8)  The  information  may  be  disclosed 
to  a  Congressional  office  in  response  to 
an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(9)  The  information  may  be  disclosed 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR.  50.2 
concerning  the  ASC's  functions  relating 
to  civil,  athninistrative  and  criminal 
proceedings; 

(10)  Using  traditional,  non- 
computerized methods,  the  information 
may  be  disclosed  to  Federal,  State  or 
local  government  agency  personnel  and 
duly  authorized  officers  or  employees  of 
a  financial  institution,  as  that  term  is 
defined  in  section  1121(7)  of  Title  XI  of 
the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
12  U.S.C.  3350(7),  where  records  in  this 
system  of  records  pertain  to  a  person 
seeking  to  qualify,  or  remain  qualified, 
as  a  staff  or  fee  appraiser  eligible  to 
perform  an  appraisal  in  connection  with 
a  federally  related  transaction. 

(11)  All  information  in  this  system  of 
records,  except  the  national  registry 
number  and  the  disciplinary  code 
relating  to  final  disciplinary  actions 
resulting  in  less  than  suspensions, 
revocations  or  voluntary  surrenders  of 
credentials  in  lieu  of  further  State 
disciplinary  action  (collectively, 
'protected  data'),  may  be  disclosed  or 
any  member  of  the  public  through 
inquiry  of  the  ASC's  Internet  Web  site. 
All  information,  with  no  exceptions, 
may  be  disclosed  to  authorized  Federal 
and  State  agency  officials  through 
inquiry  of  the  ASC's  Internet  Web  site. 

POUQES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMQ,  ACCESSMG,  RETAIMNQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  drawers, 
computer  diskettes,  removable 
computer  media  (such  as  "zip  disk"), 
computer  hard  disk  drives  magnetic 
tapes,  and  computer  memory.  The 
public  portion  of  the  information  also  is 
stored  in  digital  form  at  the  data 
processing  facilities  of  National 
Technical  Information  Services, 
Department  of  Commerce,  Springfield, 
VA. 


retrcvamuty: 

National  Registiy  information  on  the 
ASC's  Web  site  may  be  retrieved  by  any 
single  data  element  or  by  any 
combination  of  data  elements  listed 
above  in  "Categories  of  Records  in  the 
Systems,"  except  for  protected  data. 
Protected  data  cannot  be  retrieved  by 
anyone  other  than  persons  authorized  in 
the  "Routine  Uses"  section  above.  All 
information,  except  for  protected  data, 
cna  be  retrieved  by  anyone  by  using 
Preformatted  or  custom  queries  through 
the  ASC's  Internet  Web  site.  Only 
authorized  ASC  members  and  staff  and 
State  appraiser  regulatory  agency 
"authorized  Officials"  can  retrieve 
protected  data  through  the  ASC  Web 
site.  For  persons  without  Internet  access 
to  the  ASC's  Web  site,  information  may 
be  retrieved  by  following  the  procedures 
in  CFR  part  1102.  subpart  C. 

SAFEGUARDS: 

Records  submitted  by  State  appraiser 
regulatory  agencies  are  kept  in  limited 
access  areas  during  duty  hours  and  in 
locked  office  areas  at  all  other  times. 
These  records  are  available  only  to  those 
persons  vtrhose  official  duties  require 
such  access.  Internet  access  to  protected 
data  is  limited  by  using  'Secure  Socket 
Layer'  technology  and  by  the  ASC 
assigning  user  identifications  and 
passwords  to  "Authorized  Officials" 
designated  by  State  appraiser  regulatory 
organizations  and  ASC  members  and 
staff.  No  one,  other  than  duly  authoized 
ASC  persoimel  and  other  persons  who 
are  authorized,  from  time  to  time,  by  the 
System  Manager  to  assist  the  ASC  in 
maintaining  the  ASC  Web  site,  can  edit 
or  otherv«rise  change  the  imderlying 
database  records  contained  in  the 
system  of  records. 

RETENTION  AND  DSPOSAL: 

System  records  are  retained  by  the 
ASC  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Director,  ASC,  2100 
Pennsylvania  Avenue,  NW,  Suite  200, 
Washington,  DC  20037. 

NOTIFICATION  PROCEDURE: 

Individuals  without  Internet  access, 
who  are  seeking  to  determine  whether 
this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves, 
must  follow  the  procedures  described  in 
12  CFR  part  1102,  subpart  C. 

Individuals  with  Internet  access  at 
any  time  can  determine  almost 
immediately  whether  this  system  of 
records  contains  information  about 
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themselves  and  whether  the  information 
is  accurate  (except  for  protected  data). 
Therefore,  persons  with  Internet  access 
do  not  need  to  notify  the  ASC  regarding 
their  seeking  to  determine  whether  this 
system  of  records  contains  information 
about  themselves  or  seeking  access  to 
records  about  themselves  in  this  system 
of  records.  Notifications  imder  12  CFR 
part  1102,  subpart  C,  however,  are 
needed  to  obtain  information  about 
protected  data  in  the  system  of  records 
and  to  contest  the  content  of  any  records 
in  the  system  of  records. 

RECORD  ACCESS  PROCEDURE: 

Records,  other  than  those  pertaining 
to  protected  data,  may  be  accessed  by 
anyone,  at  any  Urae,  via  the  ASC's 
Internet  Wed  site.  Protected  data  are  not 
publicly  accessible;  access  is  limited 
only  to  State  agency  "Authorized 
Officials"  and  other  State  and  Federal 
agency  officials  consistent  with  the 
"routine  uses"  stated  above.  For  persons 
without  Internet  access,  the  procedure 
for  accessing  records  in  this  system  of 
records  is  set  out  in  12  CFR  part  1102, 
subpart  C. 

CONTESTMQ  RECORD  PROCEDURES: 

Notifications  imder  12  CFR  part  1102, 
subpart  C  are  needed  to  contest  the 
content  of  any  records  in  the  system  of 
records. 

RKORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
supplied  by  State  appraiser  regulatory 
agencies,  lliese  agencies  gather  the 
information  from  individuals  seeking  to 
become  State  Ucensed  or  State  certified 
appraisers,  individuals  seeking  to  renew 
their  licenses  or  certifications,  or 
qualified  individuals  seeking  authority 
from  an  agency  to  perform  appraisals  in 
federally  related  transactions  outside  of 
their  State  of  licensure  or  certification 
on  a  temporary  basis. 

EXamONS  CLAIMED  FOR  THE  SYSTBI: 

None. 

Dated:  September  24, 1998. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 

BenHenson, 

Executive  Director. 

|FR  Doc.  98-26157  Filed  9-29-98;  8:45  am] 

BILLINQ  CODE  S21»-01-M 


applications  for  licenses  as  ocean  fiwight 

forwarders  pursuant  to  section  19  of  the 

Shipping  Act  of  1984  (46  U.S.C.  app. 

1718  and  46  CFR  510). 
Persons  knowing  of  any  reason  why 

any  of  the  following  applicants  should 

not  receive  a  license  are  requested  to 

contact  the  Office  of  Freight  Forwarders, 

Federal  Maritime  Commission, 

Washington,  D.C.  20573. 

Sari  Express,  Inc.  8282  N.W.  66th  Street, 
Miami,  FL  33166,  Officers:  Ruggeiro 
Suffa,  President,  Elena  Martinez,  Vice 
President 

Starlink  International,  9351  S.W.  4th 
Lane,  Miami,  FL  33174.  Marie 
Antonia  Perez,  Sole  Proprietor 

Logistics  Worldwide  Infl  Inc.,  31234 
Catawba  Avenue,  Cornelius,  N.C. 
28031.  Officer;  Mark  Comeau, 
President 

Marathon  Line  N.Y.,  Inc.,  875  Avenue  of 
Americas,  21st  FL,  Suite  2107.  New 
York,  N.Y.  10001,  Officers:  Nursel 
Akdogan,  President,  Sedat  Saka,  Vice 
President 

E-Z  Shipping  Line  Corp.,  1355  N.W. 
93rd  Q..  Suite  A-108.  2nd  FL,  Miami, 
FL  33172,  Officers:  Freddy  J.  Zelaya, 
President,  Carlos  O.  Cearra,  Vice 
President 

Crowley  Logistics,  Inc.,  9487  Regency 
Square  Boulevard,  Jacksonville,  FL 
32225,  Officers:  Elliott  Biunside. 
President,  John  Hourihan,  Vice 
President 

LP  International,  Inc.,  3400  W.  35th 
Street,  Chicago,  IL  60632,  Officers: 
James  E.  Hurley,  President,  Ralph  H. 
Steinbarth,  Director 

Dated:  September  24. 1998. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  98-26077  Filed  »-2&-98;  8:45  am] 

BILUNO  CODE  6730-01-M 


FEDERAL  MARHIME  COMMISSION 
Ocean  Freight  Forwarder  License 

Notice  is  hereby  given  that  the 
following  apphcants  have  filed  with  the 
Federal  Maritime  Commission 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 


Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  23, 
1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Valley  National  Bancorp.  Wayne, 
New  Jersey;  to  acquire  9.9  percent  of  the 
voting  shares  of  Vista  Bancorp,  Inc., 
Phillipsburg,  New  Jersey,  and  thereby 
indirectly  acquire  Phillipsburg  National 
Bank  and  Trust  Company,  Phillipsburg, 
New  Jersey,  and  Twin  ^vers 
Community  Bank.  Eastern, 
Pennsylvania. 

2.  Popular  Inc.,  Hato  Rey.  Puerto  Rico; 
Popular  International  Bank,  Inc.,  Hato 
Rey,  Puerto  Rico;  Popular  North 
America,  Inc.,  Mt.  Laurel,  New  Jersey: 
and  Banco  Popular  North  America,  Inc., 
Chicago,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Banco  Popular, 
New  York,  New  York.  New  York,  a  de 
novo  bank. 

3.  Popular  Inc.,  Hato  Rey,  Puerto  Rico, 
and  Banco  Popular  De  Puerto  Rico,  Hato 
Rey,  Puerto  Rico;  to  acquire  100  percent 
of  the  voting  shares  of  Popular 
Transition  Bank,  Hato  Rey,  Puerto  Rico, 
a  de  novo  bank. 

4.  Popular  Inc.,  Hato  Rey,  Puerto  Rico; 
Popular  International  Bank,  Inc.,  Hato 
Rey,  Puerto  Rico,  and  Popular  North 
America,  Inc.,  Mt.  Laurel,  New  Jersey;  to 
acquire  100  percent  of  the  voting  shares 
of  Banco  Popular,  N.A.  (New  Jersey), 
Newark,  New  Jersey  (upon  conversion 
of  the  federal  savings  association  charter 
of  Banco  Popular,  FSB,  Newark.  New 
Jersey). 

5.  Banco  Popular  North  American, 
Inc.,  Chicago,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of  Banco 
Popular,  N.A.  (Texas),  Houston,  Texas. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  Presidert)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 
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1.  Susquehanna  Bancshares.  Litiz, 
Pennsylvania:  to  acquire  100  percent  of 
the  voting  shares  of  First  Capitol  Bank, 
York,  Pennsylvania. 

C  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Mid-Atlantic  Community 
BankGroup,  Inc.,  Gloucester,  Virginia; 
to  merge  with  United  Community 
Bankshares,  Inc.,  Franklin,  Virginia,  and 
thereby  indirectly  acquire  The  Bank  of 
Sussex  and  Surry,  Wakefield,  Virginia, 
and  The  Bank  of  Franklin,  Franklin, 
Virginia. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Mi:;souri  63102- 
2034: 

1.  First  Citizens  Bancshares,  Inc., 
Dyersburg,  Tennessee;  to  merge  with 
First  Volunteer  Corporation,  Union  City, 
Tennessee,  and  thereby  indirectly 
acquire  First  Volunteer  Bank,  Union 
City,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  24, 1998. 
Robert  deV.  FrienoD, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-26074  Filed  9-29-98;  8:45  am] 
MLUNQ  COOC  ttlO-01-F 


FEDERAL  RESERVE  SYSTEM 

Notic*  of  Proposals  to  Engage  In 
Permisslbis  Nonbanking  Activities  or 
to  Acquits  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
ActtvHias 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  tiu-oughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 


Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  23, 1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Stmtmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Decatur  Bancshares,  Inc.,  Decatxir, 
Arkansas;  to  acquire  Grand  Federal 
Savings  Bank,  Grove,  Oklahoma,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  24, 1998. 
Robert  deV.  Friersen, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-26073  Filed  »-29-98;  8:45  am] 
B«.UNQ  CODE  CSIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:15  a.m.-6:15  p.m., 
October  21, 1998.  8  a.m.-4:30  p.m.,  October 
22, 1998. 

Place:  AtlanU  Marriott  North  Central,  2000 
Century  Boulevard,  N.E.,  Atlanta,  Georgia 
30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s,  tiie 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise,  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  Discussed:  The  agenda  will 
include  an  update  on  the  Food  and  Drug 
Administration;  National  Immunization 
Program;  update  on  the  Vaccine  Injury 
Compensation  Program;  update  on  the 
National  Vaccine  Program;  review  of  changes 
in  the  revised  draft  rabies  reconmiendation; 
consider  for  approval  or  modification  the 
draft  recommendations  for  use  of  Lyme 
disease  vaccine;  progress  on  The  Guide  to 
Conununity  Preventive  Services  chapter  on 
methods  to  raise  vaccination  coverage  levels 


among  children,  adolescents,  and  adults; 
approval  of  changes  in  the  harmonized 
immunization  schedule;  approval  of  the 
Notice  to  Readers  for  hepatitis  B  and  for 
DTaP,  consolidate  resolutions  currentiy 
included  in  the  Vaccines  for  Children  (VFC) 
Program;  resolution  to  include  rotavirus  in 
the  VFC  Program;  discuss  the  present  ACIP 
general  recommendations;  computerization 
of  ACIP  recommendations;  pnemnococcal 
conjugate  vaccine;  update  on  U.S.  influenza 
activity;  update  on  AQP  prevention  and 
control  guidelines;  influenza  outbreak  aboard 
a  cruise  ship  in  1997;  influenza  outbreak 
among  tour  group  passengers  in  Alaska  in 
1998;  1997-98  Aviron  live  attenuated 
influenza  vaccine  trial;  1997-98  vaccine  cost 
effectiveness  study  of  healthy  adult  workers; 
update  on  implementation  of  the  sequential 
IPV/OPV  schedule;  revised  recommendation 
for  vaccination  of  children  against  hepatitis 
A;  and  the  Infectious  Disease  Society  of 
America  efforts  on  vaccine  safety.  Other 
matters  of  relevance  among  the  Committee's 
objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Committee  Management 
Specialist,  CDC,  1600  Clifton  Road,  NE, 
Mailstop  D50,  Atlanta,  Georgia  30333, 
telephone  404/639-7250. 

Dated:  Setember  24, 1998. 
Carolyn  J.  Rusnll, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc  98-26128  Filed  9-29-98;  8:45  am] 
BlUMa  CODE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockMNo.78Q-019q 

Valley  Forest  Resources,  Inc.; 
Vlflthdrawal  of  GRAS  Affirmation 
Petition 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUINMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP  MF- 
3714)  proposing  to  affirm  that  the  use  of 
ground  whole  aspen  and  ground  aspen 
parts  as  a  feedstuff  for  livestock  are 
generally  recognized  as  safe  (GRAS). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Benz,  Center  for  Veterinary 
Medicine  (HFV-228),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-6657. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  28,  1978  (43  FR  32864),  FDA 
announced  that  a  petition  (GRASP  MF- 
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3714)  had  been  jointly  filed  by  Aspen 
Fiber  Ck)rp..  P.O.  Box  14.  Marcell,  MN 
56657,  and  Fiber  For,  Inc.,  R.D.  No.  4, 
Box  207,  Prior  Lake,  MN  55372.  This 
petition  proposed  to  amend  the  GRAS 
regulations  in  21  CFR  part  582  to  affirm 
that  ground  whole  aspen  and  ground 
aspen  parts  used  as  a  feedstuff  for 
livestock  are  GRAS. 

FDA  spoke  with  a  member  of  the 
Minnesota  Office  of  Economic 
Opportimity,  Minnesota  Department  of 
Economic  Security,  and  a  former 
employee  of  the  Aspen  Fiber  Corp. 
Through  these  sources,  FDA  determined 
that  Aspen  Fiber  Corp.  has  merged  with 
Valley  Forest  Resources,  Inc.,  HC  1  Box 
76,  Marcell.  MN  56657.  Valley  Forest 
Resources  agreed,  by  letter  of  April  2, 
1998,  to  the  withdrawal  of  the  petition. 
FDA  attempted  to  contact  Fiber  For, 
Inc.,  by  letter  of  January  28, 1998,  but 
that  letter  was  returned  as 
imdeliverable.  FDA  has  been  unable  to 
locate  the  firm  through  directory 
assistance  or  the  Internet. 

The  petition  is  withdrawn  based  on 
the  letter  fi'om  Valley  Forest  Resources, 
Inc.,  without  prejudice  to  future  filing. 

Dated:  September  17, 1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  98-26085  Filed  9-29-98;  8:45  am] 

BILUNG  COOE  41M-«1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  98P-0425. 98P-0606,  and  98P- 
0621] 

Medical  Devices;  Exemptions  From 
Premarfcet  Notification;  Class  II 
Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  petitions  requesting  exemption 
bom  the  premarket  notification 
requirements  for  certain  class  II  devices. 
FDA  is  publishing  this  notice  in  order 
to  obtain  comments  on  these  petitions 
in  accordance  with  procedures 
established  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

DATES:  Written  comments  by  October 
30. 1998. 

ADDRESSES:  Submit  written  comments 
on  this  notice  to  the  Dockets 
Management  Branch  (HFA-305),  Food 


and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  S.  Rosecrans,  Center  for  Devices 
and  Radiological  Health  (HFZ-404), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  Background 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c).  FDA  must  classify 
devices  into  one  of  three  regulatory 
classes:  Class  I,  class  n,  or  class  III.  FDA 
classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessary  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  (Pub.  L.  94-295)),  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA  (Pub.  L.  101- 
629)),  devices  are  to  be  classified  into 
Class  I  (general  controls)  if  there  is 
information  showing  that  the  general 
controls  of  the  act  are  sufficient  to 
assure  safety  and  effectiveness;  into 
class  II  (special  controls),  if  general 
controls,  by  themselves,  are  insufficient 
to  provide  reasonable  assurance  of 
safety  and  effectiveness,  but  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance;  and  into  class  IH  (premarket 
approval),  if  there  is  insufficient 
information  to  support  classifying  a 
device  into  class  I  or  class  n  and  the 
device  is  a  life-sustaining  or  life- 
supporting  device  or  is  for  a  use  which 
is  of  substantial  importance  in 
preventing  impairment  of  human 
health,  or  presents  a  potential 
imreasonable  risk  of  illness  or  injury. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28, 1976) 
generally  referred  to  as  preamendment 
devices)  have  been  classified  by  FDA 
imder  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduoed  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28,  1976  (generally  referred 
to  as  postamendment  devices)  are 
classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations,  21  CFR  part 
807,  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  (510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 


"substantially  equivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require,  premarket  approval. 

On  November  21, 1997,  the  President 
signed  into  law  FDAMA  (Pub.  L.  105- 
115).  Section  206  of  FDAMA,  in  part, 
added  a  new  section  510(m)(l)  of  the  act 
which  requires  FDA,  within  60  days 
after  enactment  of  FDAMA,  to  publish 
in  the  Federal  Register  a  list  of  each 
type  of  class  II  device  that  does  not 
require  a  report  under  section  510(k)  of 
the  act  to  provide  reasonable  assurance 
of  safety  and  effectiveness.  Section 
510(m)  of  the  act  further  provides  that 
a  510(k)  will  no  longer  be  required  for 
these  devices  upon  the  date  of 
pubhcation  of  the  list  in  the  Federal 
Register.  FDA  published  that  list  in  the 
Federal  Register  of  January  21, 1998  (63 
FR3142). 

Section  S10(m)(2)  of  the  act  provides 
that,  1  day  after  the  date  of  publication 
of  the  list  under  section  510(m)(l),  FDA 
may  exempt  a  device  on  its  own 
initiative  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device.  This  section 
requires  FDA  to  pubUsh  in  the  Federal 
Register  a  notice  of  intent  to  exempt  a 
device,  of  the  petition,  and  to  provide  a 
30-day  conmient  period.  Within  120 
days  of  publication  of  this  document. 
FDA  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  device 
that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  of  receiving  it. 
the  petition  shall  be  deemed  granted. 

n.  Criteria  for  Exemption 

There  are  a  number  of  factors  FDA 
may  consider  to  determine  whether  a 
510(k)  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  class  II  device.  These 
factors  are  discussed  in  the  guidance  the 
agency  issued  on  February  19, 1998, 
entitled  "Procedures  for  Class  II  Device 
Exemptions  from  Premarket 
Notification,  Guidance  for  Industry  and 
CDRH  Staff."  That  guidance  can  be 
obtained  through  the  World  Wide  Web 
on  the  CDRH  Home  Page  at  "http:// 
www.fda.gov/cdrh"  or  by  facsimile 
through  CDRH  Facts-on-Demand  at  1- 
800-899-0381  or  301-827-0111. 
Specify  "159"  when  prompted  for  the 
docimient  shelf  number. 

m.  List  of  Petitioiis 

FDA  has  received  the  following 
petitions  requesting  an  exemption  from 
premarket  notification  for  cl^  II 
devices: 
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1.  Abbott  Labwatories,  21  CFR 
862.1715  Triiodothyronine  uptake  test 
system  devices. 

2.  Radiological  Imaging  Technology, 
21  CFR  892.5050,  Film  Dosimetry 
System,  a.k.a.  Film  Scanning  System. 

3.  Getinge/Castle,  Inc..  21  CFR 
878.4580  Surgical  Lamps. 

TV.  Comments 

Interested  persons  may,  on  or  before 
October  30, 1998.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  The  petitions  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  23. 1998. 
WillUm  B.  Schuhz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  98-26082  Filed  9-29-98;  8:45  am] 
WLLMQ  OOOC  41«M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Qastroenterology  and  Urology  Devices 
Panel  of  ttie  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
pubhc. 

Name  of  Committee:  Gastroenterology 
and  Urology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  29, 1998, 8:30  a.m.  to 
5  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B.  9200  Corporate  Blvd., 
Rockville.  MD. 

Contact  Person:  Mary  J.  Cornelius, 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850.  301-594-2194, 
ext.  118,  or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 


area),  code  12523.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  conunittee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  supplement  for  a 
new  indication  for  an  extracorporeal 
immimoadsorption  device  intended  for 
the  treatment  of  rheimiatoid  arthritis. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  22, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9  a.m.  Near  the  end  of  the 
committee  deliberations,  a  30-minute 
open  pubUc  session  will  be  conducted 
for  interested  persons  to  address  issues 
specific  to  the  submission  before  the 
committee.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  22, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  22. 1998. 
Mkfaael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  98-26083  Filed  9-29-98;  8:45  am] 

BOJJNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-0777] 

Draft  Guidance  for  Industry  on 
Investigating  Out  of  Specification 
(OOS)  Test  Results  for  Pharmaceutical 
Production;  Avaiiat>ility 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance 
dociunent  entitled  "Investigating  Out  of 
Specification  (OOS)  Test  Results  for 
Pharmaceutical  Production."  The 
purpose  of  this  draft  guidance  document 
is  to  provide  guidance  to  the 
pharmaceutical  industry  on  what  to  do 
when  analytical  test  results  fall  outside 


of  spedficadons  <OOS)  diuing^ 
pharmaceutical  production. 
DATES:  Written  comments  on  the  draft 
guidance  document  may  be  submitted 
by  November  30, 1998.  General 
comments  on  the  agency  guidance 
documents  are  welcome  at  any  time. 
ADDRESSES:  Copies  of  this  draft 
guidance  document  are  available  on  the 
Internet  using  the  World  Wide  Web 
(WWW)  at  "http://wwrw.fda.gov/cder/ 
guidance/index.htm".  Submit  written 
requests  for  single  copies  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  RcxJcville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Dnig  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Comments  should  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Russ  Rutledge,  Center  for  Drug 
Evaluation  and  Research  (HFD-325), 
7520  Standish  PI.,  Rockville,  MD  20855, 
301-594-0098,  FAX  301-594-2202. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
aimouncing  the  availability  of  a  draft 
guidance  document  entitled 
"Investigating  Out  of  Specification 
(OOS)  Test  Results  for  Pharmaceutical 
Production."  This  draft  gmdance 
document  provides  guidance  to  the 
pharmaceutical  industry  on  how  to 
investigate  laboratory  test  results  that 
fall  outside  of  specification  limits.  This 
draft  guidance  document  describes  how 
to  investigate  results  in  the  laboratory 
phase,  including  responsibilities  of  the 
analyst  and  supervisor,  and  if  necessary, 
expand  the  investigation  outside  of  the 
laboratory  to  include  production, 
processes,  and  raw  materials  as 
appropriate. 

This  draft  level  1  guidance  document 
is  being  issued  consistent  with  FDA's 
good  guidance  practices  (62  FR  8961, 
February  27, 1997).  It  represents  the 
agency's  current  thinking  on  OOS  test 
results.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regiilations,  or 
both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the  draft 
guidance  dociunent  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
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submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  The  draft  guidance 
document  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  21, 1998. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-26084  Filed  9-29-98;  8:45  am) 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  9, 1998. 

rime;  1:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person  Sherry  L.  Dupere,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5136,  MSC  7840, 
Bethesda,  MD  20892,  (301)  435-1021. 

Name  of  Committee:  Cardiovascular 
Sciences  Initial  Review  Group,  Experimental 
Cardiovascular  Sciences  Study  Section. 

Date:  October  19-20, 1998. 

Tune:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Anshumali  Chaudhari, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4128, 


MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1210. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  23, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-26192  Filed  9-29-98;  8:45  am] 
BILUNQ  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grfmt 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Review  of  Training  Grant  Applications. 

Z>ate.- October  13-14. 1998. 

Time:  October  13, 1998,  8:00  am  to  5:00 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Time:  October  14, 1998,  8:00  am  to  5:00 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Roclcville  Pike. 
Rockville,  MD  20852. 

Con  tact  Person  .Eric  H.  Brown,  Scientific 
Review  Administrator,  NIH.  NHLBI.  DEA, 
Rockledge  Building  II,  6701  Rockledge  Drive, 
Suite  7204,  Bethesda,  MD  C  7956,  (301)  435- 
0299. 

Name  of  Committee:  tiat\ona\  Heart,  Limg, 
and  Blood  Institute  Special  Emphasis  Panel. 
Demonstration  and  Education  Research  Grant 
Application  (Rl8s). 

Dote.  October  15, 1998. 

Time:  9:00  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  National  Airport  Hotel,  2399 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 


Contact  Person:  Louise  P.  Corman, 
Scientific  Review  Administrator,  NIH, 
NHLBI.  DEA,  Rockledge  Building  II,  6701 
Rockledge  Drive.  Suite  7180,  Bethesda,  MD 
20892-7924,  (301)  435-0270. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Jackson  Heart  Study. 

Z)ate.  October  16. 1998. 

Time:  8:00  am  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  20814. 

Contact  Person:  C.  James  Scheirer,  Chief, 
Review  Branch,  DEA.  NIH.  NHLBI. 
Rockledge  II,  6701  Rockledge  Drive,  Room 
7216.  Bethesda.  MD  20892-7924,  (301)  435- 
0260. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  22. 1998. 

LaVeme  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  98-26194  Filed  9-29-98;  8:45  am) 

BILUNO  CODE  414»>01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property      _ 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group 
Epidemiology  and  Prevention  Research 
Subcommittee. 

Date:  October  6-7, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 
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Contact  Person:  Susan  L.  Coyle,  Chief, 
Clinical.  Epidemiological  and  Applied 
Sciences  Risview  Branch,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  National  Institutes 
of  Health,  DHHS.  5600  Fishers  Lane,  room 
10-42,  Rockville.  MD  20857.  (301)  443-2620. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group  Basic 
Behavioral  Science  Research  Subcommittee. 

Etate;  October  6, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Mark  Swieter,  Health 
Scientist  Administrator.  Office  of  Extramural 
Program  Review.  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS. 
5600  Fishers  Lane,  room  10-42.  Rockville, 
MD  20857,  (301)  443-2620. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel 
Medication  Development. 

Date:  October  6. 1998. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Khursheed  Asghar,  Chief, 
Basic  Sciences  Review  Branch,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse.  National  Institutes 
of  Health.  DHHS,  Rockville,  MD  20857,  (301) 
443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Sp>ecial  Emphasis  Panel 
Epidemiology  and  Prevention. 

Date:  October  7. 1998. 

Time:  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Marina  L.  Volkov,  Special 
Assistant,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health,  DHHS,  5600 
Fishers  Lane,  room  10-22,  Rockville,  MD 
20857,  (301)  443-9042. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group  Treatment 
Research  Subcommittee. 

Date:  October  15-16, 1998. 
Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  Kesinee  Nimit,  Health 
Scientist  Administrator.  Office  of  Extramural 


Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS. 
5600  Fishers  Lane,  room  10-22,  Rockville, 
MD  20857,  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 

Date:  October  16. 1998. 

Time:  9:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda.  MD  20814. 

Contact  Person:  Susan  L.  Coyle,  Chief, 
Clinical,  Epidemiological  and  Applied 
Sciences  Review  Branch,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  National  Institutes 
of  Health,  DHHS,  5600  Fishers  Lane,  room 
ia-42,  Rockville,  MD  20857,  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group  Health 
Services  Research  Subcommittee. 

Date:  October  27-28, 1998. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Marina  L.  Volkov,  Special 
Assistant,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  5600 
Fishers  Lane,  room  10-22,  Rockville,  MD 
20857.  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Center 
Review  Committee  (Program  Projects). 

Date:  November  3, 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott.  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Rita  Liu,  Health  Scientist 
Administrator,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  5600 
Fishers  Lane,  Room  10-22,  Rockville,  MD 
20857,  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Center 
Review  Committee  (Centers). 

Date:  November  4. 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway,  Arlington.  VA  22209. 

Contact  Person:  Rita  Liu.  Health  Scientist 
Administrator,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health.  DHHS,  5600 
Fishers  Lane,  Room  10-22,  Rockville,  MD 
20857.  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Center 
Review  Committee  (Program  Projects). 

Date:  November  5. 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott.  1401  Lee 
Highway,  Arlington,  VA  22209. 

Contact  Person:  Rita  Liu.  Health  Scientist 
Administrator,  Office  of  Extramural  Program 


Review,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health.  DHHS.  5600 
Fishers  Lane,  Room  10-22,  Rockville,  MD 
20857,  (301)  443-9042. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Sp>ecial  Emphasis  Panel  Training 
and  Career  IDevelopment. 

Date:  November  18-20, 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott  - 

Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  Mark  Swieter,  Health 
Scientist  Administmtor,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  National  Institutes  of  Health,  DHHS, 
5600  Fishers  Lane,  Room  10-42,  Rockville, 
MD  20857,  (301)  443-2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Healtli,  HHS) 

Dated:  September  24. 1998. 
La  Verne  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-26188  Filed  9-29-98;  8:45  am] 

BiLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Naf  I  Inst  on  Deafness  &  Other 
Communication  Disorders;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIDCD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  Umited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubUc  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Deahiess  &  Other 
Communication  Disorders,  including 
consideration  of  personnel 
quaUiications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
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constitute  a -clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  ScientiHc 
Counselors,  NIDCD. 

IVite:  October  23. 1998. 

Open:  9:45  am  to  10:00  am. 

Agenda:  Program  documents. 

Place:  Natcher  Building,  Conference  Room 
D,  45  Center  Drive,  Bethesda,  MD  20892. 

Closed:  10:45  am  to  3:30  pm. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  perfonnance,  and 
competence  of  individual  investigators. 

Place:  Natcher  Building,  Conference  Room 
D,  45  Center  Driver,  Bethesda,  MD  20892. 

Contact  Person:  Robert  J.  Wenthold,  Acting 
Director,  Division  of  Intramural  Research, 
National  Institute  on  Deafness  and  Other 
Communication  Disorders,  5  Research  Court, 
Room  2B28,  Rockville,  MD  20852,  301-402- 
2829. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  September  24, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NBi. 
[FR  Doc.  98-26189  Filed  9-2»-98;  8:45  am] 
BILLINO  CODE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Genetics  of 
Age-Sensitive  Traits  in  Mice. 

ZJate:  October  15, 1998. 

Time:  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Campus  Inn  Hotel,  615  East  Huron 
Street,  Ann  Arbor,  MI  48104. 

Contact  Person:  James  P.  Harwood,  Deputy 
Chief 

Xtiis  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Development 
and  Maintenance  of  a  Long-Term-Colony  of 
Aged  Hubrid  Rats. 

Date;  October  1 5, 1998. 

Time:  1:00  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin,  Suite  502C, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

'Contact  Person:  Arthur  D.  Schaerdel, 
Scientific  Review  Administrator. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Biological  Aging 
Review  Committee. 

Date:  October  19-20, 1998. 

Time:  6:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase.  MD  20815. 

Contact  Person:  James  P.  Harwood, 
Scientific  Review  Administrator,  National 
Institute  on  Aging,  National  Institutes  of 
Health,  9000  Roclcville  Pilce,  Bethesda,  MD 
20892. 

This  notice  is  being  published  less  than  15 
days  prior  tot  he  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group.  Sociology  Aging 
Review  Committee. 

Date:  October  22, 1998. 

Time:  2:00  pm  to  9:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  Mary  Ann  Guadagno, 
Health  Scientist  Administrator. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Small  Grants 
in  Sociology  and  Psychology. 

Date:  October  23, 1998. 

Time:  9:00  am  to  7:00  pm. 
*  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW. 
Washington,  DC  20037. 

Contact  Person:  Mary  Ann  Guadagno. 

Name  of  Committee:  National  Institute  on 
Aging,  Special  Emphasis  Panel,  Review  of 
R03  Grant  Applications  in  Aging,  Disease  of 
Aging  and  Neurosciences. 

Date:  November  4, 1998. 

Time:  10:00  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Jeffrey  M.  Chemali, 
Scientific  Review  Admin. 

Name  of  Committee:  National  Institute  on 
Aging,  Special  Emphasis  Panel,  Genetic  and 
Molecular  Basis  of  Longevity. 

Date:  November  1 1-1 2 , 1 998. 


Time:  6K)0  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase.  MD  20815. 

Contact  Person:  James  P.  Harwood,  Deputy 
Chief 

Name  of  Committee:  National  Institute  on 
Aging,  Special  Emphasis  Panel,  Clinical  and 
Biologic  Studies  of  Early  Alzheimer's 
Disease. 

Date:  December  1, 1998. 

Time:  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Geoigia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Jeffrey  M.  Qiemak, 
Scientific  Review  Admin. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  24, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-26190  Filed  9-2»-96:  8:45  anil 
BIUMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurologicai 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C,  as  amended.  The  grant 
applications  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  A. 

Dote;  October  15-16, 1998. 

Time:  8:30  am  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Kafherine  M.  Woodbury, 
Scientific  Review  Administrator,  National 
Institute  of  Neurological  Disorders  and 
Stroke,  National  Institutes  of  Health.  PHS, 
DHHS,  Federal  Building,  Room  9ClO,  7550 
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Wisconsin  Avenue,  Bethesda.  MD  20892, 
(301)  496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group,  Neurological  Sciences  and 
Disorders  B.  _ 

_Aife.  October  29-30, 1998. 

Time:  8:00  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel  Georgetown,  3000  M 
Street,  NW.,  Washington.  DC  20007. 

Contact  Person:  Paul  A.  Sheehy,  Scientific 
Review  Administrator,  National  Institute  of 
Neurological  Disorders  and  Stroke,  National 
Institutes  of  Health,  PHS,  DHHS,  Federal 
Building,  Room  9ClO,  7550  Wisconsin 
Avenue,  Bethesda,  MD  20892-9175,  (301) 
496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  September  23, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-26191  Filed  9-29-98;  8:45  am) 
BiLUNO  COOe  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsalth 

National  Institute  of  Environmental 
Health  Sciences,  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix.  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environment  Health  Sciences  Special 
Emphasis  Panel,  Molecular  Oncology 
Support. 

Date:  October  14, 1998. 

Time:  2:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


Place:  NIEHS-East  Campus,  Building  4401, 
conference  Room  3446,  Research  Triangle 
Park,  NC  27709,  (Telephone  Conference 
Call). 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-24,  Research  Triangle  Park,  NC  27709, 
(919)  541-1307. 

Name  of  Committee:  National  Institute  of 
Enviroiunent  Health  Sciences  Special 
Emphasis  Panel,  Transition  to  Independent 
Positions  (TIP)  (RFA  ES-98-001). 

Date:  October  14  -16, 1998. 

Time:  October  14, 1998,  7:00  p.m.  to  10:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorne  Suites,  300  Meredith 
Drive,  Durham,  NC  27713. 

Time:  October  15, 1998,  8:00  a.m.  to  5:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  South  Campus,  Bldg.  101, 
Conference  Room-A,  Research  Triangle  Park, 
NC  27709. 

Time:  October  16, 1998,  8:00  a.m.  to  5:00 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  South  Campus,  Bldg.  101, 
Conference  Room-A,  Research  Triangle  Park, 
NC  27709. 

Contact  Person:  Linda  K.  Bass,  Scientific 
Review  Administrator,  NIEHS,  PO  Box  12233 
EC-24,  Research  Triangle  Park,  NC  27709, 
(919)  541-1307. 

Name  of  Committee:  National  Institute  of 
Envirormiental  Health  Sciences  Special 
Emphasis  Panel,  Conduct  of  Studies  to 
Evaluate  the  Toxicologic  and  Carcinogenesis 
Potential  of  Selected  Oiemicals  Via 
Inhalation. 

Date:  October  16, 1998. 

Time:  8:30  a.m.  to  5:00  p.m.. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  South  Campus  Bldg.  101, 
Conference  Room  C,  Research  Triangle  Park, 
MD  27709. 

Contact  Person:  David  Brown,  Nat'l 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
17709,  (919)  541-4964. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation^Health  Risks  from 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Heusardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health.  HHS) 

Dated:  September  22, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Kfanagement  Officer,  NIH. 
(FR  Doc.  98-26193  Filed  9-29-98;  8:45  am) 

MLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  aosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  October  14, 1998. 

Time:  3:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklavim  Building,  5600  Fishers 
Lane,  Room  9C-18,  Rockville,  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Jack  D.  Maser,  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building.  5600 
Fishers  Lane,  Room  90-18,  Rockville,  MD 
20857,  301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  October  28. 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  H.  Stretch, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18.  Rockville.  MD 
20857,  301-443-4728. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  October  26, 1998. 

Time:  9:00  a.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  George  Washington  University  Inn, 
824  New  Hampshire  Ave..  NW..  Washington. 
DC  20037. 

Contact  Person:  Jean  G.  Noronha.  Scientific 
Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-26.  Rockville.  MD 
20857,  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel.     *^ 

■Date:  November  19. 1998. 


Federal  Register /Vol.  63,  No.  189  /  Wednesday.  September  30.  1998 /Notices 


52281 


Time:  2:00  p.m.  to  3:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Parklawn  Building,  5600  Fishers 
Lane,  Room  9C-18,  Rockville.  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  H.  Stretch, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Instifute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishers  Lane,  Room  9C-18,  Rockville,  MD 
20857,  301-443-4728. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Date:  November  30, 1998. 
Time:  1:00  p.m.  to  2:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Phce:  Parklawn  Building,  5600  Fishers 
Lane,  Room  90-18,  Rockville,  MD  20857, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  H.  Stretch, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Parklawn  Building,  5600 
Fishera  Lane,  Room  9C-18,  Rockville,  MD 
20857,  301-443-4728. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 
Dated:  September  21, 1998.       - 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  98-26195  Filed  9-29-98;  8:45  am) 
HLUNQ  CODE  414(k41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  vdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 


Date;  October  7-8, 1998. 

Time:  7:30  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Hairisburg  East,  4751 
Lindle  Road,  Harrisbuig,  PA  17111. 

Contort  Person  .Copal,  M.  Bhatnagar. 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institutes  of 
Child  Health  and  Human  Development, 
National  Institutes  of  Health,  PHS,  DHHS. 
9000  Rockville  Pike,  6100  Bldg.,  Room  5E01. 
Bethesda,  MD  20892,  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  PopulaUon  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 

Dated:  September  24, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-26197  Filed  9-29-98;  8:45  am] 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals,  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Follow-up  During 
Adolescence  of  a  Cohort  of  Bedouin  Arab 
Children  Severely  Stunted  in  Early  Life. 

Date:  September  28, 1998. 

Time:  1:00  pm  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  Room  5E01. 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Hameed  Khan,  Scientific 
Review  Administrator,  Division  of  Scientific 


Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  room  5E01. 
Bethesda,  MD  20892,  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  83.864,  Population  Research; 
93.865.  Research  for  Mothers  and  Children; . 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  September  24, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-26198  Filed  9-29-^98;  8:45  am] 

MLUNO  CODE  414»41-M 


DEPARTMENT  OF  HEALTH  AND. 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  vdll  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  apphcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Biomedical  Library 
Review  Committee. 

Date:  November  4-5, 1998. 

Open:  November  4, 1998,  9.00  am  to  9:30 
am. 

Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room.  Bethesda,  MD 
20894.  i 

Qosed:  November  4, 1998,  9:30  am  to 
11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  National  Library  of  Medicine.  8600 
Rockviile  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Open:  November  4. 1998. 11:30  am  to 
12:00  pm. 

Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine,  8600 
Rockviile  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Oosed:  November  4, 1998, 12:00  pm  to 
5.00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine,  8600 
Rockviile  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Open:  November  5, 1998,  8:30  am  to  8:45 
am. 

Agenda:  Administrative  reports  and 
program  developments. 

Places  National  Library  of  Medicine,  8600 
Rockviile  Pike,  Board  Room,  Bethesda,  MD 
20894. 

dosed:  November  5, 1998,  8:45  am  to  1:30 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine,  8600 
Rockviile  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Contact  Person:  Sharee  Pepper,  Scientific 
Review  Administrator,  Health  Scientist 
Administrator,  Of!ice  of  Extramural 
Programs,  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  September  21, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  9&-26196  Filed  9-29-98;  8:45  am) 
8H.LINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors' 
Meeting;  Review  of  Draft  NTP 
Technical  Reports 

Ptirsuant  to  Public  law  92-463,  notice 
.  is  hereby  given  of  the  next  meeting  of 
the  NTP  Board  of  Scientific  Ck)iinselors' 
Technical  Reports  Review 
Subcommittee  on  October  30,  1998,  in 
the  Conference  Center,  Building  101, 
South  Campus,  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  111  Alexander  Drive,  Research 
Triangle  Park,  North  Carolina.  The 
meeting  will  begin  at  9:00  a.m.  on 
October  30,  and  is  open  to  the  public. 
The  agenda  topic  is  the  peer  review  of 
draft  Technical  Reports  of  long-term 
toxicology  and  carcinogenesis  studies 
from  the  National  Toxicology  Program. 

Tentatively  scheduled  to  be  peer 
reviewed  on  October  30  are  draft 
Technical  Reports  of  five  two-year 
studies,  listed  alphabetically,  along  with 
supporting  information  in  the  attached 
table.  The  draft  Report  on 
triethanolamine  had  been  peer  reviewed 
previously  but  is  being  returned  for 
rereview  as  this  was  the  first  study  in 
which  infection  of  B6C3Fi  mice  with 
Hahcobacter  hepaticus  was  discovered. 
All  studies  were  done  using  Fischer  344 
rats  and  B6C3F|  mice.  The  order  of 
review  is  given  in  the  far  right  coltmm 
of  the  table.  By  September  30, 1998.  full 
copies  of  these  draft  reports  will  be 
available  for  fi^e'on  the  Internet  for 
public  review  and  comment  through  the 
Environmental  Health  Information 
Service  (EHIS)  at  http:// 
ehis.niehs.nih.gov.  ftinted  copies  can  be 


obtained,  as  available,  from:  Central 
Data  Management,  MD  El-02,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  (919/541-3419),  FAX  (919/541- 
3687);  email:  CDM@niehs.nih.gov. 

Public  conmient  on  any  of  the 
Technical  Reports  is  welcome.  Persons 
wanting  to  make  a  formal  presentation 
regarding  a  particular  Technical  Report 
must  notify  the  Executive  Secretary  by 
telephone  at  919/541-3971,  by  FAX  at 
919/541-0295,  by  mail,  or  by  email  at 
hart@niehs.nih.gov.,  by  no  later  than 
October  27, 1998,  and,  if  possible, 
provide  a  written  copy  in  advance  of  the 
meeting  so  copies  can  be  made  and 
disbibuted  to  all  Subcommittee 
members  and  staff,  and  made  available 
at  the  meeting  for  attendees.  Written 
statements  could  supplement  and  may 
expand  on  the  oral  presentation.  Oral 
presentations  should  be  limited  to  no 
more  than  five  nuinutes. 

The  Program  would  welcome 
receiving  toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies  by  others,  as  well  as 
current  production  data,  human 
exposure  information,  and  use  patterns 
for  any  of  the  chemicals  Usted  in  this 
announcement.  Please  contact  Central 
Data  Management  at  the  address  given 
above,  and  they  will  relay  the 
information  to  the  appropriate  staff 
scientist. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  P.O.  Box  12233,  Research  Triangle 
Park,  North  Carolina  27709  will  furnish 
agenda  and  a  roster  of  Subcommittee 
members  prior  to  the  meeting.  Summary 
minutes  subsequent  to  the  meeting  will 
be  available  upon  request  to  Central 
Data  Management. 

Dated:  September  21, 1998. 
Kenneth  Olden, 
Director,  National  Toxicology  Program. 


Summary  Data  for  Technical  Reports  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board 
OF  Scientific  Counselor's  Technical  Reports  Review  Subcommittee 

(Octot)er30,  1998)     • 


Chemical  CAS  No. 

Technical  re- 
port No. 

Primary  uses 

Route/exposure  levels 

Review 
order 

Ethylene    Glycol    Monotxjtyl     Ether 

TR-484  

Solvent  for  mineral  oils.  In  spray  lac- 

Inhalation (air):  Rats:  0,  31,  62.5,  or 

3 

111-76-2. 

quers,    varnish    removers,    metal 
cleaners. 

125  ppm;  Mice:  0,  62.5,  125,  or 
250  ppm  (50/sex/species/group). 

GlutarakJehyde  111-30-8  

TR-^90 

Disinfectant    and    sterilizing    agent; 
Embalming   fluid;   chemical   inter- 
mediate  for  adhesives,   electrical 
products,  tanning  soft  leathers;  in 
photographic    developing,    dental 
materials. 

Inhalation  (air):  Rats:  0,  250,  500,  or 
750  ppm;  Mice:  0,  62.5,  125,  or 
250  ppb  (50/sex/speaes/group). 

5 

Methyleugend  93-15-2  

TR^gi  

Insect  attractant;  major  constituent  of 

Gavage    (methylcellulose):    Rats    & 

2 

' 

clove  oil,  used  extensively  in  per- 
fumes &  flavorings. 

Mice:  0,  37,  75.  or  150  mg/kg  (50/ 
sex/species/group). 
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Summary  Data  for  Technical  Reports  TEhfTATivELY  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board 
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[October  30,  1998] 


Chemical  CAS  No. 


Oxymethotone  434-07-1 


Triethandamine  102-71-6  (Recon- 
sideration and  discussion  of 
Helicobacter  issue). 


Technical  re- 
port No. 


TR-485 


TR-^9 


Primary  uses 


Maintain  a  positive  nitrogen  balance; 
to  promote  weight  gain  in 
Cachexia,  debilitating  diseases, 
serious  infections,  bums,  trauma 
and  surgery;  treatment  of  anemias. 

Intermediate  in  ttie  manufacture  of 
surfactants,  textile  speciatties. 
waxes,  polishes,  hertNCides,  petro- 
leum demulsifiers,  toilet  goods,  ce- 
ment additives,  cutting  oils,  in 
malcing  mineral  &  vegetable  oil 
emulsions,  solvent,  pharmaceutics 
aid  (alkalizer). 


Route/exposure  levels 


Gavage  (methylceflulose);  Rats  only: 
Males:  0,  3.  30,  or  150  mg/kg;  Fe- 
males: 0,  3,  30.  or  100  m^g. 


Topical  (acetone):  Male  Rats:  0,  32. 
63,  or  125  mg/kg;  Female  Rats:  0, 
63.  125,  or  250  mg/kg;  Male  Mice: 
0.  200.  630.  or  2000  mg/kg;  Fe- 
male Mice:  0,  100,  300,  or  1000 
mg/kg  (6Q/group). 


Review 
order 


By  September  30. 1998.  full  copies  of 
these  draft  reports  will  be  available  for 
bee  on  the  Internet  for  public  review 
and  comment  through  the 
Environmental  Health  Information 
Service  (EHIS)  at  http://ehis. 
niehs.nih.gov.  Printed  copies  can  be 
obtained  by  contacting  Central  Data 
Management  by  phone  at  919-541^ 
3418;  fax:  919-541-3687;  or  email: 
CMD@nieh8.nih.gov. 

(FR  Doc.  98-26187  Filed  9-29-98;  8:45  am] 
BtLUNQ  COOC  414»-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-434«-N-3q 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Emergency  Comment  Request 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  E)epartment  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  (Comments  Due  Date:  October  7, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  C]omments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
HUD  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Builchng.  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Wallace,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW,  Washington.  DC  20410. 
telephone  (202)  708-2186  ext.  4385. 
This  is  not  a  toll-free  niunber.  Copies  of 
available  docimients  submitted  to  OMB 
may  be  obtained  from  Ms.  Wallace. 
SUPPI.EMENTARY  INFORMATION: 

This  Notice  informs  the  public  that 
the  Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  with 
respect  to  the  Welfare  to  Work  Initiative. 

This  Notice  is  soliciting  comments 
&t)m  appropriate  service  providers  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Eval\iate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Welfare  to  WoA:  A 
comprehensive  Guide  of  Welfare  to 
Work  Resources  and  Services. 

OMB  Control  Number,  if  applicable: 
N/A. 

Decription  of  the  need  for  the 
information  and  proposed  use: 
Information  collection  is  required  to 
provide  employers  in  eight  (8)  dties 


(New  York.  Baltimore.  Kansas  Qty.  St. 
Louis.  Dallas,  Seattle,  Denver  and  San 
Antonio)  with  helpful  information  on 
securing  and  training  welfare  recipients 
as  workers. 

Agency  form  numbers,  if  applicable: 
N/A. 

Members  of  affected  public:  Service 
Providers  including  Not-for  Profits  and 
State,  Local  and  Tribal  Governments 
will  be  the  primary  affected  members  of 
the  public.  Businesses  and  other  for 
profit  agencies  will  be  affected  members 
as  well. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  1,200.  The 
proposed  fiequency  of  the  response  to 
the  collection  of  information  is  one- 
time. It  is  believed  that  it  will  take 
approximately  one  (1)  hour  to  complete 
the  questionnaire  with  1,200 
respondents  for  a  total  of  1,200  hours. 

Status  of  the  proposed  information 
collection:  New  Collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  Chapter  35,  as  amended. 

Dated:  September  23, 1998. 

David  S.  Crifty, 

Director,  IBM  Policy  and  Management 
Division. 

(Fit  Doc  98-26075  Filed  9-29-98:  8:45  am) 

■aUNQ  COOE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiife  Service 

Klamath  River  Basin  Fisheries  Task 
Force  Meeting 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 
Interior. 
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ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisdry  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  ofthe  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  meeting  is 
open  to  the  pubUc. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  (TF)  will  meet 
from  8:00  a.m.  to  5:00  p.m.  on 
Thursday.  October  15, 1998  and  from 
8:00  a.m.  to  5:15  p.m.  on  Friday, 
October  16, 1998. 

PtACE:  The  meeting  will  be  held  in  the 
Windmill  Ashland  Hills  Inn  (2525 
Ashland  Street),  Ashland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  A.  Iverson.  Project  Leader, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
CaUfomia  96097-1006,  telephone  (530) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  The 
principal  agenda  items  at  this  meeting 
will  be:  (1)  A  report  on  the  status  of  the 
Department  of  the  Interior's  flow  study 
and  associated  flow  study  eflbrts;  (2)  A 
status  report  on  the  1998  Klamath 
Project  operations;  (3)  An  identification 
of  priority  funding  needs  by  the  Task 
Force;  (4)  Private  landowner  awards;  (5) 
The  adoption  of  programmatic  spending 
priorities  by  the  Task  Force  for  FY2000; 
(6)  A  report  on  the  Self  Determination 
Act;  (7)  A  report  and  decision  on  the 
Midprogram  Review;  (8)  The 
establishment  of  a  subcommittee  to 
develop  criteria  and  performance 
evaluations  so  that  CRMPs  can  be 
properly  assessed  for  funding;  (9)  A 
decision  on  whether  or  how  to  proceed 
with  the  Upper  Basin  Amendment  and 
assignments;  and  (10)  A  decision  on 
scoping  recommendations  for  the 
Klamath  River  Basin  Instream  Flow 
Incremental  Methodology  (IFIM)  flow 
study. 

For  background  information  on  the 
TF,  please  refer  to  the  notice  of  theif 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8. 1987  (52  FR 
25639). 

Dated:  September  23, 1998. 
Cynthia  U.  Bany. 

Geographic  Assistant  Regional  Director, 
Klamath/Central  Pacific  Coast  Ecoregion. 
[FR  Doc.  9&-26129  Filed  9-29-98;  8:45  am] 

MLUNO  COM  431»-«»-» 


DEPARTMENT  OF  THE  INTERIOR 
United  States  Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  proposed  cooperative 
research  and  development  agreement 
(CRADA)  negotiations. 

SUMMARY:  The  U.S.  Geological  Survey 
(USGS)  is  contemplating  entering  into  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  Mobil 
Technology  Company  to  provide 
laboratory  data  on  the  interaction 
between  stress,  rock  deformation, 
precipitation/dissolution  reactions,  and 
fluid  chemistry  at  elevated  temperatiues 
and  in  the  presence  of  reactive  pore 
fluids. 

INQUIRIES:  If  any  other  parties  are 
interested  in  similar  activities  with  the 
USGS,  please  contact:  Dr.  David 
Lockner,  USGS.  MS977,  345 
Middlefield  Road.  Menlo  Park.  CA 
94025;  telephone  (650)  329-4826;  e-mail 
dlockner@isdmnl.wr.usgs.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  September  4. 19d8. 
P.  Patrick  Leahy, 
Chief  Geologist,  Geologic  Division. 
IFR  Doc.  98-26181  Filed  9-29-98;  8:45  am) 

BH.UNO  COOE  4310-17-M 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

Species  at  Risk  Program 

AGENCY:  U.S.  Geological  Survey. 
Biological  Resources  Division.  DOI. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  BiologicaliResources 
Division  (BRD)  is  announcing  the 
availability  of  funds  through  the  Species 
at  Risk  Program  (SAR).  The  basic 
purpose  of  SAR  is  to  find  short-term 
research  and  assessment  projects  to 
generate  information  that  allows 
development  of  conservation 
agreements,  action  plans,  and 
management  alternatives  that  provide 
for  the  protection  of  flora  and  faima  and 
their  habitats  and  thereby  reduce  the 
need  for  Usting  species  as  threatened  or 
endangered. 

DATES:  Information  packages  describing 
requirements  for  participation  in  this 
program  will  be  available  upon  request 
imtil  October  30, 1998.  Pre-proposals 
are  due  to  the  address  below  by 
November  2, 1998. 


ADDRESSES:  Parties  interested  in  this 
program  should  request  an  information 
package  from:  Species  at  Risk  Program, 
USGS  Biological  Resources  Division, 
12201  Sunrise  Valley  Drive,  MS  300, 
Reston,  VA  20192  ATTN:  Dr.  Al  Sherk. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Al  Sherk,  Species  at  Risk  Program, 
USGS  Biological  Resources  Division, 
12201  Sunrise  Valley  Drive.  MS  300. 
Reston,  VA  20192;  Al  Sherk©usgs,gov; 
or  703-648-^076. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Species  at  Risk  (SAR)  is  a  program 
that  develops  scientific  information  on 
the  status  of  sensitive  species  or  group 
of  spedes,  particularly  with  resi>ect  to 
the  relationship  of  species  abimdance 
and  distribution  to  habitat  conditions 
and  environmental  stresses.  The  basic 
purpose  of  SAR  is  to  generate 
information  that  allows  the 
development  of  conservation 
agreements,  action  plans,  management 
alternatives,  etc.,  to  provide  for  the 
protection  of  species  and  their  habitats 
and  thereby  preclude  the  need  for 
listing  species  as  threatened  or 
endangered. 

The  initiative  provides  an  opportimity 
for  scientists  to  participate  through 
survey  and  research  activities.  Projects 
are  specifically  intended  to  be  of  short 
duration  and  ^ould  seek  to  optimize 
partnerships  with  Federal  agencies, 
states,  imiversities,  and  the  private 
sector.  Successful  SAR  projects  are  often 
conducted  by  investigators  who  have 
identified  key.  small  but  critical  gaps  in 
our  biological  knowledge.  Projects 
provide  resource  managers,  regulators, 
and  private  landowners  with  useable 
information  for  which  prudent  resource 
management  decisions  can  be  based. 
Projects  must  be  new,  self-contained 
work  designed  to  be  completed, 
including  the  final  report,  within  18 
months. 

Projects  must  focus  on  species  or 
groups  of  species  for  which  there  is 
concern  but  limited  information. 
Projects  that  focus  on  groups  of  species 
within  the  same  habitat  or  ecosystem 
are  encouraged.  Projects  should  identify 
or  develop  new  informatioiLthat  will 
reduce  the  need  for  a  formal  Usting 
imder  the  Endangered  Species  Act  of 
1972,  as  amended.  Regional  and 
national  offices  of  the  U.S.  Fish  and 
Wildlife  Service  have  provided  a  Ust  of 
species  or  groups  and  their  management 
needs.  Projects  should  focus  on  these 
species  or  groups  and  demonstrate  how 
they  support  management  needs. 
Principal  investigators  are  encouraged 
to  communicate  directly  with  USFWS 
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regional  contacts  before  project 
submission. 

This  program  is  conducted  in 
furtherance  of  the  Secretary's 
obligations  under  the  Fish  and  Wildlife 
Act  of  1956  (16  U.S.C.  742a-742j,  as 
amended)  and  the  Fish  and  Wildhfe 
Coordination  Act  (16  U.S.C.  661-667e, 
as  amended). 

B.  Background 

The  Biological  Resources  Division 
(BRD)  of  the  U.S.  Geological  Survey 
gathers  and  analyzes  biological 
information  and  serves  as  an 
information  clearinghouse,  providing 
broad  access  to  the  widest  possible 
range  of  factual  data  on  the  status  and 
trends  of  the  Nation's  biota  and  the 
potential  effects  of  land  management 
choices.  This  information  serves  public 
and  private  landowners  who  are 
interested  in  sustaining  biological 
resources.  It  also  provides 
understanding  to  help  avoid  conflicts 
that  can  both  impede  development  and 
degrade  natural  habitats. 

The  Species  at  Risk  Program  will 
develop  scientific  information  and 
alternatives  to  assist  Federal  State,  and 
other  land  managers  in  their  decisions 
regarding  the  protection  of  sensitive 
species  and  habitats. 

C  Availability  of  Funds 

Through  this  program,  pre-proposals 
are  invited  for  funding  in  Fiscal  Year 
1999  from  non-Federal  research, 
scientific  or  technical  organizations. 
Total  funding  anticipated  for  the  fiscal 
year  is  approximately  $375,000.  Monies 
will  be  provided  to  successful 
applicants  on  a  competitive  basis.  There 
is  no  minimum  project  cost;  the 
maximum  project  cost;  the  maximimi 
project  cost  will  be  $80,000. 

Funds  for  this  program  are  not 
currently  available.  Funding  of  the 
program  is  contingent  on  a  Fiscal  Year 
1999  appropriation. 

D.  Eligibility  Requirements 

Under  the  terms  specified  in  the 
information  package,  pre-proposals  will 
be  accepted  from  State  agencies,  private 
and  industry  groups,  academic 
institutions,  and  Native  American 
Tribes  and  Nations.  Pre-proposals  will 
be  evaluated  in  hght  of  their  relevance 
to  an  identified  management  need, 
partnership  opportunities,  potential  for 
providing  useful  information  to 
resources  managers,  potential  for 
conservation  agreements,  possibilities 
for  cost  sharing,  and  demonstration  of 
successful  completion  within  18  months 
of  date  of  initiation.  Possible  selectees 
will  then  be  invited  to  submit  a  full 


project  proposal  for  scientific  peer 
review  and  consideration  of  funding, 

E.  Application  Process 

Parties  interested  in  participating  in 
this  program  should  request  an 
information  package  that  will  include 
detailed  application  forms,  Federal 
Assistance  forms  (Standard  Form  424, 
etc.),  proposal  format  requirements,  etc., 
firom:  Mail:  Species  at  Risk  Program, 
12201  Sunrise  Valley  Drive,  MS  300, 
Reston,  VA  20192,  ATTN:  Dr.  Al  Sherk. 
or  E-Mail:  Al_Sherk@usgs.gov  or  Call: 
(703)  648-4076. 

F.  Dates 

Notice  of  interest  in  this  program 
must  be  received  by  October  30, 1998. 
Susan  D.  Haaeltiiie, 

Deputy  Chief  Biologist  for  Science,  Biological 
Resources  Division. 

[PR  Doc.  98-26127  Filed  9-2&-98;  8:45  am] 
BHJJNG  COM  S310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managem«nt  Servic* 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice — Revision  of  a  currently 
approved  information  collection  (OMB 
Control  Number  1010-0058). 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  KflvIS  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  revise  the  currently 
approved  collection  of  information 
discussed  below.  The  Paperwork 
Reduction  Act  of  1995  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number. 

DATES:  Submit  written  comments  by 
October  30, 1998. 

ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0058), 
725  17th  Street,  NW,  Washington,  DC 
20503.  Send  a  copy  of  your  comments 
to  the  Minerals  Management  Service, 
Attention:  Rules  Processing  Team,  Mail 
Stop  4024,  381  Elden  Street  Herndon, 
Virginia  20170-4817. 


FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Engineering  and 
Operations  Division,  Minerals 
Management  Service,  telephone  (703) 
787-1600.  You  may  obtain  copies  of  the 
supporting  statement  and  collection  of 
information  by  contacting  MMS* 
Information  Collection  Clearance  Officer 
at  (202)  208-7744. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  I,  Platforms 
and  Structures. 
OMB  Control  Number:  1010-0058. 
Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C.  1331  et  seq.. 
gives  the  Secretary  of  the  Interior 
(Secretary)  the  responsibifity  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS  in  a  manner 
that  is  consistent  with  the  need  to  make 
such  resources  available  to  meet  the 
Nation's  energy  needs  as  rapidly  as 
possible;  balance  orderly  energy 
resource  development  with  protection 
of  human,  marine,  and  coastal 
environments;  ensure  the  public  a  fair 
and  equitable  retxum  on  offshore 
resources  in  the  OCS;  and  preserve  and 
maintain  free  enterprise  competition. 
Specifically,  the  OCS  Lands  Act  (43 
U.S.C.  1356)  requires  the  issuance  of 
"•  *   *  regulations  which  require  that 
any  vessel,  rig,  platform,  or  other 
vehicles  or  structure — *  *  •  (2)  which 
is  used  for  activities  pursuant  to  this 
subchapter,  comply,  •  •  •  with  such 
minimum  standards  of  design, 
construction,  alteration,  and  repair  as 
the  Secretary  •  *  *«stabhshes;  *  "  •" 
The  OCS  Unds  Act  (43  U.S.C.  1332(6)) 
also  states,  "operations  in  the  (Ojuter 
Continental  Shelf  should  be  conducted 
in  a  safe  manner  "  *  *  to  prevent  or 
minimize  the  likelihood  of  *  *  * 
physical  obstruction  to  other  users  of 
the  water  or  subsoil  and  seabed,  or  other 
occurrences  which  may  cause  damage  to 
the  environment  or  to  property,  or 
endanger  hfe  or  health."  To  carry  out 
these  responsibilities,  MMS  has  issued 
regulations  at  30  CFR  part  250.  This 
collection  of  information  pertains  to 
subpart  I,  Platforms  and  Structures,  and 
related  Notices  to  Lessees  and  Operators 
(NTLs). 

Respondents  submit  information  on, 
and  maintain  records  of,  the  design, 
fabrication,  installation,  use,  and 
inspection  of  all  platforms  and 
structures  on  the  OCS.  The  MMS 
regional  offices  use  this  information  to 
ensure  the  structural  integrity  for  the 
safe  conduct  of  drilling,  workover,  and 
production  operations,  considering  the 
specific  environmental  conditions  at  the 
platform  location,  and  to  ensure  that 
such  integrity  will  be  maintained 
throughout  the  useful  Ufe  of  the 
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structures.  We  also  use  the  information 
to  ensure  that  any  object  (wellheads, 
platforms,  etc.)  installed  in  the  OCS  is 
properly  removed  and  the  site  cleared 
so  as  not  to  coiiflict  with  or  harm  other 
users  of  the  OCS. 

Proprietary  information  will  be 
protected  under  30  CFR  250.118,  Data 


and  information  to  be  made  available  to 
the  public.  No  items  of  a  sensitive 
nature  are  collected.  The  requirement  to 
respond  is  mandatory. 

Estimated  Number  and  Description  of 
i?esponde/jfs;  Approximately  130 
Federal  oil  and  gas  or  sulphur  lessees. 

Frequency:  On  occasion  and  annual. 

Burden  Breakdown 


Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  24,743 
reporting  and  7,150  recordkeeping 
burden  hours  (see  chart  below). 

Estimated  Annual  Reporting  and 
Recordkeeping  "Cost"  Burden:  None. 


Citation  30  CFR  250  subpart  I  &  related  NTLs 


900(b).  (fl);  901;  902;  909(b)(4)(iii) 

900(e) 

900(1) 

903(a),  (b) 

903(a)(1),  (2).  (3) 

91 2(a) 

912(b) 

913(a),  (b)  Related  NTLs 

913(c)  Relatod  NTU 

Total  HeponMiQ' 

909. 911,  912,  914 


Requirement 


Sut>mit  application  and  plans  for  new  platform 
or  major  modifications  and  notice  to  MMS.. 

Request  approval  for  major  repairs  of  damage 
to  platform  and  notice  to  MMS.. 

Request  approval  for  reuse  or  conversion  of 
use  of  existing  fixed  or  mobile  platforms. 

Submit  nominations  for  Certified  Verification 
Agent  (CVA).. 

Submit  interim  and  final  CVA  reports 

Request  inspection  interval  that  exceeds  5 

years- 
Submit  annual  report  of  ptatfomns  inspected 
and  summary  of  testing  results.. 

Submit  plan  for  platform  and  structure  re- 
moval and  site  clearance  and  exception  re- 
quests.. 

Submit  results  of  location  clearance  survey. ... 


Recordkeeping  Requirement  Maintain 
records  on  as-built  structural  drawings,  de- 
sign assumptions  and  analyses,  summary 
of  nondestructive  examination  records,  irv 
spection  results,  etc.,  for  the  functional  life 
of  the  platfona. 


Average  number  per 
year 


351  applications 
5  requests 

35  requests  

24  nominations  . 

36  reports 

14  requests 

130  lessees 

120  plans 

120  reports 

835  responses . 
143  platform  .... 


Burden  per 
reqmnL 
(hours) 


24 

12 

18.5 

5 

200 
20 

45 

6 

12 


50 


Annual 
burden 
hours 


8,425 
60 

^648 

120 

7,200 
280 

5,850 

720 

1,440 


24.743 


7,150 


'Rounded. 


Coounentf 

Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  requires  each 
agency"*  *  •  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information*  *  '"Agencies must 
specifically  solicit  comments  to:  (a) 
evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarify  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  ef 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  your  comments  directly  to  the 
offices  listed  under  the  addresses 
section  of  this  notice.  The  0MB  has  up 
to  60  days  approve  or  disapprove  the 
information  collection  but  may  respond 


after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  by  October  30. 
1998. 

M\fS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauteibach, 
(202)  208-7744. 

Dated:  Septemlwr  8, 1998. 
E.P.  Danenbo-ger, 

Chief,  Engineering  and  Operations  Division. 
(FR  Doc  98-26220  Filed  9-29-98;  8:45  am] 

BILUNa  COK  43ie-IM-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Milltown  Hill  Project,  Douglas  County. 
Oregon 

agency:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  cancellation  of  the 
supplement  to  the  final  environmental 
statement. 


summary:  The  Bureau  of  Reclamation 
(Reclamation)  is  canceling  work  under 
the  National  Environmental  Policy  Act 
(NEPA)  on  the  Supplement  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Milltown  Hill  Project.  A  notice 
of  intent  to  prepare  a  supplemental  FEIS 
for  the  project  was  published  in  the 
Federal  Register  (62  FR  67890, 
December  30. 1997).  Douglas  Coimty 
(County)  Oregon,  the  project  applicant, 
has  siispended  its  plans  to  develop  a 
dam  and  reservoir  at  the  Milltown  Hill 
site  on  Elk  Creek  above  E>rain,  Oregon. 
The  Cotmty  has  been  unsuccessful  in 
obtaining  a  waiver  from  the  State  of 
Oregon  to  forego  the  construction  of  fish 
passage  fiacilities  at  the  proposed 
Milltown  Hill  Dam. 
ADDRESSES:  Bureau  of  Reclamation. 
Pacific  Northwest  Regional  Office.  1150 
North  Curtis  Road.  Suite  100.  Boise,  ID 
83706-1234. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  the  project  contact 
Robert  Hamilton,  telephone  (208)  378- 
5087.  For  information  regarding  the 
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NEPA  process  contact  Robert 
Christensen.  telephone  (208)  378-5039. 
SUPPLEKIEMTARY  mFORMATION:  The 
proposed  Milltown  Hill  Project  would 
have  provided  regulated  flows  of  water 
to  improve  anadromous  and  resident 
fisheries  and  would  have  provided 
mitigating  measures  to  improve  fishery 
habitats.  However,  under  Oregon  law, 
each  new  dam  is  reqiiired  to  have 
appropriate  fish  passage  fedlities  unless 
granted  a  waiver  by  the  Oregon  Fish  and 
Wildlife  Commission  (Commission).  No 
fish  passage  facilities  were  proposed  for 
the  Milltown  Hill  Dam  because  the 
added  expense  of  constructing  and 
operating  the  facilities  would  render  the 
project  imeconomical.  The  County 
applied  to  the  Commission  for  a  waiver, 
but  the  Commission  denied  the  waiver. 
Therefore,  the  Coimty  has  suspended 
further  work  on  the  project  until  an 
economical  solution  to  the  fish  passage 
issue  can  be  foimd. 

Dated:  September  24, 1998. 
Paul  D.  Radwtto, 

Acting  Regional  Director,  Pacific  Northwest 
Region. 

[FR  Doa  98-26130  Filed  9-29-98;  8:45  am] 
M^lfHB  COM  4S10-M-H 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-4iq 

Certain  Compact  Muttipurpoaa  Tools; 
Notica  of  Invastlgatlon 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  28. 1998.  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  the 
Leatherman  Tool  Group,  Inc.,  12106 
N.E.  Ainsworth  Circle,  Portland,  Oregon 
97220.  Supplements  to  the  complaint 
were  filed  on  September  15,  21  and  22. 
1998.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importaticm  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  compact  multipurpose  tools  by 
reason  of  infringement  of  the  claims  of 
U.S.  Letters  Patent  Des.  380,362,  Des. 
385,168,  Des.  385,169.  and  Des.  385.170. 
The  complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  reqiured  by  subsection  (a)(2)  of 
section  337. 


The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
exclusion  ordet  and  a  permanent  cease 
and  desist  order. 

A0DRE8SES:  The  complaint  and 
supplements,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street,  SW,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobihty  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  be  obtained  by 
accessing  its  internet  server  (http7/ 
www.u8itc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Glazer,  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  bitemational 

_    Ttade  Commission,  telephone  202-205- 

-    2577. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
and  in  section  210.10  of  the 
CommissicHi's  Rules  of  Practice  and 
Procedure.  19  CFR  210.10  (1998). 

Scope  oflnvestigatioo 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  September  25. 1998,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  Uie  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  compact 
multipurpose  tools  by  reason  of 
infringement  of  the  claims  of  U.S. 
Letters  Patent  Des.  380,362,  Des. 
385,168,  Des.  385,169,  or  Des.  385.170. 
and  whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337.    - 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant 


Leatherman  Tool  Group,  Inc.,  12106 
N.E.  Ainsworth  Circle.  Portland.  Oreson 
97220 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Suncoast  of  America.  Inc.,  1056  Pine 
Island  Road,  Unit  #HE.  Cape  Conl, 
Florida  33909 
SCOCO  Chinalight,  Room  03-O4/14F. 
Changiiang  Tnde  Building,  98« 
Changiiang  Road,  Nanjing.  China 
Kumasama  Products  Co..  Ltd..  No.  260 
Cheng  Fu  Road,  Taiping  Qty. 
Taichimg  Hsien,  Taiwan 
Quan  Da  Industry  and  Conunerce 
Development  Co..  Zhuhai  S.E.Z..  1/F 

Zijing  Building  100.  Zijing  Road, 

Xiangzhou,  Zhuhai  Guangdong.  China 
Jiangsu  Hongbao  Group  Corp.,  Renmin 
Road,  Dajdn  Town,  Zhangjiagang  Qty, 
Jiangsu,  China  215636 
(c)  Steven  A.  Glazer.  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
Intemati(Mial  Trade  Commission,  500  E 
Street,  SW.  Room  401-K.  Washington. 
DC  20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commissicm's  Rides  of  Practice  and 
Procedure.  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a)  of  the 
Commission's  Rules,  such  resp<mse8 
will  be  considered  by  the  Commission 
if  received  not  later  than  20  days  after 
the  date  of  service  by  the  Commission 
of  the  complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  imless  good  cause 
therefor  is  ahown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commissicm.  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
resiUt  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  sudi 
respondent 
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Issued:  September  25, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  9S-26216  Filed  9-29-98;  8:45  am) 
BILUNG  COOE  7M0-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigatlons  No«.  751-TA-21-27] 

Ferrosillcon  From  Brazil,  China, 
Kazakhstan,  Russia,  Ukraine,  and 
Venezuela 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Issuance  of  a  schedule  for  the 

conduct  of  investigations  Nos.  751-TA- 

21-27:  Ferrosilicon  from  Brazil,  China, 

Kazakhstan.  Russia,  Ukraine,  and 

Venezuela. 

EFFECTIVE  DATE:  September  30. 1998. 
FOn  FURTHER  MFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179)  or  Vera  Libeau 
(202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington,  DC  20436.  For  further 
information  concerning  the  conduct  of 
these  investigations  and  rules  of  general 
application,  consult  the  Conunission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201).  and  part  207.  subparts  A,  C,  D.  and 
E  (19  CFR  part  207). 

Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (bttp:// 
WMrw.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Backgreund 

On  July  28, 1998,  the  Commission 
published  notice  (63  FR  40314)  of  its 
institution  of  investigations  pursuant  to 
section  751(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(b))  (the  Act)  to  review 
its  determinations  in  coimtervailing 
duty  investigation  No.  303-TA-23 
(Final)  concerning  ferrosilicon  from 
Venezuela,  and  antidumping 
investigations  Nos.  731-TA-566-570 
and  731-TA-641  (Final)  concerning 
ferrosilicon  from  Brazil,  China. 
Kazakhstan.  Russia.  Ukraine,  and 
Venezuela.  In  that  notice,  the 
Commission  waived  rule  207.45(c), 


delaying  issuance  of  a  schedule  for  the 
conduct  of  investigations  Nos.  751-TA- 
21-27. 

Paiticipadoii  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consimier  organizations, 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  after  the 
publication  date  of  this  notice.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Conunission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  no  later  than  21 
days  after  the  publication  date  of  this 
notice.  Authorized  applicants  must 
represent  interested  parties,  as  defined 
by  19  U.S.C.  1677(9).  who  are  parties  to 
the  investigations.  A  separate  service 
list  will  be  maintained  by  the  Secretary 
for  those  parties  authorized  to  receive 
BPI  under  the  APO. 

Sta£r  Report 

The  prehearing  staff  report  in  these 
investigations  wiU  be  placed  in  the 
nonpublic  record  on  December  11. 1998, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Heariag 

The  Commission  will  hold  a  hearing 
in  connection  with  these  investigations 
beginning  at  9:30  a.m.  on  January  12, 
1999,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Seoetary  to  the 
Commission  on  or  before  December  14, 
1998.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  shoxild  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  December  17, 1998.  at  the  U.S. 
International  Trade  Commission 


Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  sections 
201.6(b)(2),  201.13(f),  and  207.24  of  the 
Commission's  rules.  Parties  must  submit 
any  request  to  present  a  portion  of  their 
hearing  testimony  in  camera  no  later 
than  7  days  prior  to  the  date  of  the 
hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission,  {^hearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  December  21, 1998. 
Parties  may  also  file  written  testimony 
in  coimection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Conunission's  rules,  and 
posthearing  briefe,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  January 
19, 1999;  witness  testimony  must  be 
filed  no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  January  19, 
1999.  On  February  9, 1999,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportimity  to 
comment.  Parties  may  subinit  final 
comments  on  this  information  on  or 
before  February  11, 1999,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  sulnnissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  The  Conunission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
£acsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Conunission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  oa  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

AuduMTity:  These  investigations  are  being 
conducted  under  authority  of  title  Vn  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.45  of  the 
Commission's  rules. 

Issued:  September  22, 1998. 
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By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  98-26218  Filed  9-29-98;  8:45  am] 
aiLLMQ  CODE  TOaO-OS-P 


INTERNATIONAL  TRADE 
COMMISSION 

Silicon  Metal  from  Argentina,  Brazil, 
and  China;  Dismissal  of  Request  for 
Institution  of  a  Section  751(b)  Review 
Investigation 

AGENCY:  United  States  International 
Trade  Commission  (Commission). 
ACTION:  Dismissal  of  a  request  to 
institute  a  section  75 1(b)  investigation 
concerning  the  Commission's 
affirmative  determinations  in 
investigations  Nos.  731-TA-470-472 
(Final):  Silicon  Metal  from  Argentina, 
Brazil,  and  China. 

SUMMARY:  The  Commission  determines, 
pursuant  to  section  751(b)  of  the  Tariff 
Act  of  1930  (the  Act)  ■  and  Commission 
rule  207.45,^  that  the  subject  request 
does  not  show  changed  circumstances 
sufficient  to  warrant  institution  of  an 
investigation  to  review  the 
Commission's  affirmative 
determinations  in  investigations  Nos. 
731-TA-470-472  (Final):  Silicon  Metal 
from  Argentina,  Brazil,  and  China. 
Silicon  metal  is  provided  for  in 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS).3 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179)  or  Vera  Libeau 
(202-205-3176),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobihty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
www.usitc.gov. 

BACKGROUND  INFORMATION:  On  June  23. 
1998,  the  Commission  received  a 
request  to  review  its  affirmative 
determinations  concerning  silicon  metal 
from  Argentina,  Brazil,  and  China  (the 


request),  in  Ught  of  changed 
drcxunstances,  pursuant  to  section 
751(b)  of  the  Act.*  The  request  was  filed 
by  coimsel  on  behalf  of  General  Motors 
Corp.  (GM),  Detroit.  MI.  GM  is  an 
importer  of  sihcon  metal. 

'The  aliuninum  and  chemical 
industries  are  the  two  major  consumers 
of  silicon  metal.  The  aluminum  industry 
adds  silicon  metal  to  aluminum  alloys 
to  reduce  shrinkage  and  hot  cracking, 
and  to  improve  the  castability,  corrosion 
resistance,  hardness,  tensile  strength, 
wear  resistance,  and  weldability.  The 
chemical  industry  uses  silicon  metal  to 
produce  siUcones,  silanes  (silicon 
hydrides),  and  ultra-pure  silicon  for 
silicon  memory  chips. 

Pursuant  to  section  207.45(b)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,^  the  Commission  published 
a  notice  in  the  Federal  Register  on  July 
21. 1998,^  requesting  comments  as  to 
whether  the  alleged  changed 
circiunstances  warranted  the  institution 
of  review  investigations.  The 
Commission  received  comments  in 
support  of  the  request  from  two 
domestic  importers/purchasers  of 
sihcon  metal,  Dow  Coming  Corp.  and 
the  General  Electric  Company,  and  the 
Aluminiun  Association,  an  association 
of  domestic  producers  of  primary-  and 
secondary-aluminum  ingot,  mill 
products,  and  castings.  Comments  in 
opposition  to  the  request  were  received 
from  counsel  on  behalf  of  American 
Alloys,  Inc.,  American  SiUcon 
Technologies,  Elkem  Metals  Co.,  and 
Globe  Metallurgical,  Inc.,  domestic 
producers  of  silicon  metal. 

Analysis 

In  considering  whether  to  institute  a 
review  investigation  under  section 
751(b),  the  Commission  will  not 
institute  such  an  investigation  unless  it 
is  persuaded  there  is  sufficient 
information  demonstrating: 

(1)  That  there  are  significant  changed 
dnnmistances  fit>m  those  in  existence  at 
the  time  of  the  original  investigations; 

(2)  That  those  changed  circumstances 
are  not  the  natural  and  direct  result  of 
the  imposition  of  the  antidumping  and/ 
or  countervailing  duty  orders,  and; 

(3)  That  the  changed  circumstances, 
allegedly  indicating  that  revocation  of 
the  order  would  not  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry,  warrant 
a  full  investigation.^ 


After  consideration  of  the  request  for 
review  and  the  response  to  the  notice 
inviting  comments,  the  Commission  has 
determined,  pursuant  to  section  751(b) 
of  the  Act  and  Commission  rule  207.45, 
that  the  information  of  record  does  not 
show  changed  circimastances  sufficient 
to  warrant  institution  of  investigations 
to  review  the  Commission's  affirmative 
determinations  in  investigations  Nos. 
731-TA-470-472  (Final):  SiUcon  Metal 
from  Argentina,  Brazil,  and  China. 

The  alleged  changed  circumstances 
include  (1)  structural  changes  in  market 
demand,  competition,  and  economic 
conditions,  and  (2)  the  extent  to  which 
alleged  price-fixing  activity  may  have 
affected  the  Commission's  original 
silicon  metal  investigations. 

The  information  available  on  the 
record  does  not  persuade  us  that  an 
investigation  is  warranted  based  on  the 
allegations  contained  in  the  request.  In 
particular: 

Structural  Changes  in  Demand, 
Competition,  and  Economic  Conditions 

The  requester  asserts  that  an  increase 
in  demand  for  siUcon  metal  in  the 
chemical-use  segment  of  the  market  has 
caused  a  "clear  division"  between 
market  segments  served  by  domestic 
and  imported  silicon  metal  sources 
thereby  reducing  competition  between 
domestic  and  imported  sources. 
Additionally,  the  requester  asserts  that 
overall  economic  indicators  such  as 
capacity,  production,  shipments, 
investments,  and  prices  have  improved 
significantly  since  th6  original 
investigations  as  a  result  of  the  alleged 
structural  changes,  representing  a 
changed  circumstance  sufficient  to 
warrant  a  review. 

Changes  in  Demand 

While  there  appears  to  have  l)een  an 
increase  in  demand  for  siUcon  metal  in 
the  chemical-use  segment  of  the  market, 
there  also  has  been  a  similar,  though 
smaller  in  magnitude  increase  in 
demand  for  metallurgical-use  silicon 
metal.  In  the  original  investigations, 
there  was  a  similar  pattern  of  growth, 
and  the  Commission  observed  that 
demand  patterns  among  the  two  market 


'  19  U.S.C.  167S(b). 

M9CFR  207.45. 

'  Semiconductor-grade  silicon  (silicon  metal 
containing  by  weiglit  not  less  than  99.9  percent  of 
silicon  and  provided  for  in  subheading  2804.61.00 
of  the  HTS)  is  not  subject  to  these  investigations. 


«19U.S.C.  1675(b). 

'  19  CFR  207.45(b).   ' 

•63  FR  39107. 

'See.  19  U.S.C.  1675(b)(2)(A);  Heavy  Forged 
Handtools  from  the  People's  Republic  of  China,  62 
FR  36305  (July  7, 1997);  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Germany  and  the 


Netherlands.  61  FR  17319  (April  19. 1996);  A. 
Hirsh.  Inc.  v.  United  States.  737  F.  Supp.  1 186  (OT 
1990);  Avesta  AB  v.  United  States.  724  F.  Supp.  974 
(OT  1989).  aff  d  914  F.2d  232  (Fed.  Cir.  1990);  and 
Avesta  AB  v.  United  States,  689  F.  Supp.  1 173  (CTT 
1988). 

In  the  Uruguay  Round  Agreements  Act  of  1994 
(the  URAA),  Congress  changed  the  substantive 
standard  applicable  to  changed  circumstances 
reviews  from  whether  the  domestic  industry  would 
be  materially  injured  or  threatened  with  material 
injury  if  the  order  were  revoked  to  whether 
revocation  of  the  order  is  likely  to  lead  to  the 
continuation  or  recurrence  of  material  injury  to  the 
domestic  industry. 
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segments  moved  independently  of  each 
other.  Even  though  growth  in  the 
chemical-use  segment  of  the  market  has 
been  substantial,  such  growth  does  not 
appear  to  have  significantly  changed  the 
structure  of  the  market. 

Changes  in  Competition  Within  the 
Industry 

During  the  original  investigations,  the 
Commission  considered  that  the  market 
for  silicon  metal  was  segmented  into 
chemical-use  and  metallurgical-use 
segments.  In  the  original  investigations, 
the  record  reflected  that  domestic 
producers,  while  selling  to  both 
segments,  focused  greater  efforts  on  the 
chemical-use  market.  Thus,  the 
requester's  assertion  of  the  existence  of 
a  new  competitive  environment  is  not  a 
changed  circumstance,  but  rather 
represents  an  issue  previously 
considered  by  the  Commission  in  the 
original  determinations.  Moreover,  even 
with  the  existence  of  a  greater 
concentration  of  domestic  sales  in  the 
chemical-use  market,  the  requester  has 
failed  to  provide  persuasive  evidence 
that  the  Commission's  original  finding 
of  significant  price  competition  among 
market  segments  has  changed. 

Changes  in  Economic  Conditions  in  the 
Industry 

While  the  economic  condition  of  the 
domestic  silicon  metal  industry  appears 
to  have  improved  since  the  original 
investigations,  such  improvements 
coincide  with  a  general  improvement  in 
the  overall  economy.  Moreover,  the 
domestic  industry's  capacity  was 
substantially  below  overall 
consumption  in  the  silicon  metal  market 
during  the  original  investigations.  Given 
this,  the  inability  of  the  domestic 
producers  to  supply  all  of  the  market  is 
not  a  circumstance  that  has  changed 
since  the  original  investigations. 

Alleged  Price-Fixing  Activity 

The  request  asserts  that  key  data  and 
information  provided  to  the 
Commission  by  the  U.S.  industry  during 
the  original  investigations  may  have 
been  distorted  and  misleading  due  to 
the  alleged  involvement  of  several  U.S. 
producers  in  a  price-fixing  conspiracy. 
Despite  making  allegations  of  price- 
fixing  activities  among  domestic 
producers,  the  requester  and  other 
interested  parties  in  support  of  a  review 
have  failed  to  provide  the  Commission 
vtrith  any  positive  evidence  of  the 
existence  of  a  price-fixing  scheme 
within  the  silicon  metal  industry.  As 
parties  in  support  of  a  review,  they  bear 
the  burden  of  providing  such 
evidence'evidence  that  goes  beyond 
mere  conjecture  and  speculation. 


Moreover,  the  circumstances  of  these 
investigations  are  significantly  different 
from  those  imderlying  the  Commission's 
recent  decision  to  institute  changed 
circumstance  reviews  on  ferrosiUcon. 
Unlike  the  751(b)  request  on  ferrosilicon 
which  provided  the  Commission  with 
clear  evidence  of  a  conspiracy  to  fix 
prices  among  three  U.S.  producers  (two 
companies  pled  guilty  and  one  was 
found  guilty),  none  of  the  silicon  metal 
producers  has  pled  guilty  to  or  been 
convicted  of  fixing  silicon  metal  prices 
or  of  participating  in  a  conspiracy  to  fix 
silicon  metal  prices.* 

In  light  of  the  above  analysis,  the 
Commission  determines  that  institution 
of  a  review  investigation  under  section 
751(b)  of  the  Act  concerning  the 
Commission's  affirmative 
determinations  in  investigations  Nos. 
731-TA-470-472  (Final):  Silicon  Metal 
fi^m  Argentina,  Brazil,  and  China,  is  not 
warranted. 

Issued:  September  22, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  98-26217  Filed  9-29-98;  8:45  am) 

BILLINO  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Service;  Agency  information  Coiiection 
Activities:  Extension  of  a  Currently 
Approved  Coiiection;  Comment 
Request 

action:  Notice  of  information  collection 
imder  review;  (Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired)  Grantee  Satisfaction  Survey. 

The  Department  of  Justice,  Office  of 
Commimity  Oriented  PoUcing  Services, 
has  submitted  the  folloMong  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  9, 1998,  allovtring  for  a 
60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  imtil  October  30, 1998.  This 


•SKW  MeUls  k  Alloys.  Inc.  (SKW).  which  was 
found  guilty  of  conspiracy  to  fix  prices  on 
ferrosilicon,  was  acquitted  of  charges  involving 
silicon  metal.  A  federal  judge  found  no 
preponderance  of  evidence  showing  the  existence 
of  a  silicon  metal  conspiracy.  See,  brief  of  domestic 
producers  at  pp.  13-15  and  exhibit  2. 


process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(EXDJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  850, 1001  G 
Street,  NW,  Washington,  D.C.  20530. 

Written  comments  and/ot  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  shoidd  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  fonn;/collection: 
Grantee  Satisfaction  Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  27/01,  Office  of 
Community  Oriented  Policing  Services, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government. 

Other:  none. 

The  Grantee  Satisfaction  Survey  will 
allow  the  COPS  Office  to  set 
performance  goals  that  are  consistent 
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with  the  level  of  service  that  is  desired 
by  the  law  enforcement  field  and  to 
adjust  its  provision  of  customer  service 
as  necessary  to  better  service  its 
grantees. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  Grantee  Satisfaction 
Survey  will  be  administered  two  times 
per  year:  Approximately  2,600 
respondents  per  year,  at  30  minutes  per 
respondent  (includine  record  keeping). 

(6)  An  estimate  of  we  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  1,300  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  September  24. 1998. 
Branda  E.  Djrsr, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  98-26123  Filed  9-29-98;  8:45  ami 

BNJJNQ  CODE  441»^T-M 


DEPARTMENT  OF  JUSTICE 

Nofice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act, 
Resource  Conservation  and  Recovery 
Act,  Comprehensive  Environmental 
Response,  CompsnsaUon  and  Liability 
Act,  and  Emergency  Response  and 
Community  Righl>To-Know  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Shell  Oil  Company, 
Shell  Wood  River  Refining  Company, 
Equilon  Enterprises  LLC,  and  Wood 
River  Refining  Company,  a  Division  of 
Equilon  Enterprises  LLC,  Qvil  Action 
No.  98-652-GPM.  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Illinois  on 
September  9. 1998  contemporaneously 
with  the  filing  of  a  complaint.  This 
proposed  consent  decree  would  resolve 
the  United  States'  civil  claims  against 
Shell  Oil  Company.  Shell  Wood  River 
Refining  Company,  Equilon  Enterprises 
LLC.  and  Wood  River  Refining 
Company,  a  Division  of  Equilon 
Enterprises  LLC  ("Defendants")  for 
violations  at  the  Wood  River  Refinery  in 
Roxana,  Illinois,  under  the  Clean  Air 
Act.  42  U.S.C.  7401  et  seq..  the  Resource 
Conservation  and  Recovery  Act.  42 
U.S.C.  6901  et  seq.,  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  42 


U.S.C.  9601  et  seq.,  and  the  Emergency 
Response  and  Commimity  Right  to 
Know  Act.  42  U.S.C.  11001  et  seq.  The 
proposed  consent  decree  would  also 
resolve  claims  brought  by  the  State  of 
Illinois,  which  has  intervened  in  this 
action. 

Under  the  terms  of  the  proposed 
consent  decree,  Defendants  will  pay  a 
dvil  penalty  of  $1.5  million  ($500,000 
of  which  will  go  to  the  State  of  Illinois) 
and  certify  compliance  with  the  above- 
referenced  environmental  laws. 
Defendants  also  will  perform  six 
environmental  projects  as  part  of  the 
proposed  settlement,  including  a  project 
that  will  reduce  emissions  of  siilfiir 
dioxide  by  7,700  tons  per  year  and 
nitrogen  oxides  by  940  tons  i>er  year  and 
a  project  that  will  require  Defendants  to 
arrange  for  the  transfer  of  land  along  the 
Mississippi  River  (valued  at  $500,000) 
to  the  State  of  Illinois  for  wetlands 
preservation  and  water  quahty 
protection  purposes.  The  total  cost  of 
the  environmental  projects  will  exceed 
$10  miUion. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
bom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
'consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Shell  Oil 
Company.  Shell  Wood  River  Refining 
Company,  Equilon  Enterprises  LLC,  and 
Wood  River  Refining  Company,  a . 
Division  of  Equilon  Enterprises  LLC, 
Qvil  Action  No.  98-652-GPM.  and 
Department' of  Justice  Reference  No.  90- 
7-1-818. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Southem  District  of 
Illinois.  9  Executive  Drive,  Fairview 
Heights,  Illinois  62208;  the  Region  5 
Office  of  the  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604-3590;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  4th  Floor,  Washington,  DC  20005. 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  fiom  the  Consent 
Decree  Library,  1120  G  Street,  NW,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $10.50  (25  cents  per  page 


reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Grow, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc<  98-26175  Filed  9-29-98;  8:45  am) 

muMta  oooe  44io-is-m 

DEPARTMENT  OF  JUSTICE 

Antitnist  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— BelMehem  Steel 
Corporation  and  U.S.  Steel  Qroup.  a 
Unit  of  USX  Corporation 

Notice  is  hereby  given  that,  on  March 
25, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Bethlehem  Steel 
Corporation  and  U.S.  Steel  Group,  A 
Unit  of  USX  Corporation,  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  project  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  dnnunstances.  Specifically, 
the  venture  has  been  extended  for  an 
additional  year. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Bethlehem  Steel  Corporation  and  U.S. 
Steel  Group,  A  Unit  of  USX  Corporation 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  July  15, 1994,  Bethlehem  Steel 
Corporation  and  U.S.  Steel  Group.  A 
Unit  of  USX  Corporation,  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  31. 1994  (59  FR  45009). 

The  last  notification  was  filed  with 
the  Department  on  May  23. 1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  16,  1997  (62  FR  38120). 
Constanoe  K.  Robinaon, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  98-26178  Filed  9-29-98;  8:45  am) 

BILUNO  CODE  4410-11-M 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcti  and  Production 
Act  of  1993— ttte  National  Electrical 
Manufacturers  Association  C'NEMA") 

Notice  is  hereby  given  that,  on 
November  14, 1997.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
National  Electrical  Manufacturers 
Association  ("NEMA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  arid  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  puirpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circtunstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Acuson  Corporation,  Mountain 
View,  CA;  ALI  Technologies,  Inc., 
Richmond,  British  Columbia;  Aloka, 
Tokyo,  Japan;  Hewlett-Packard  Co.,  Palo 
Alao,  CA;  and  Eastman  Kodak  Co., 
Rochester,  NY.  The  parties  to  the 
venture,  manufacturers  and  vendors  of 
devices  that  record  on  or  read  fiom 
various  media  the  images  drawn  fi'om 
multi-model  medical  imaging  devices 
(e.g.,  ultrasound  devices,  CAT  scanners 
and  the  like),  intend  to  cooperate  in  the 
cross-testing  of  their  reading  and 
production  equipment  in  order  to 
implement  the  Digital  Imaging  and 
Communications  in  Medicine  (DICOM) 
Standard.  The  DICOM  Standard  is  a  set 
of  rules  that  will  allow  a  medical  image 
produced  on  one  vendor's  machine  to 
be  displayed  on  a  workstation  from 
another  vendor.  The  purpose  of  the 
cross-testing  is  to  ensure  the 
compatibility  of  equipment  so  as  to 
facilitate  the  exchange  of  medical 
images  between  instruments,  computers 
and  hospitals. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26180  Filed  9-29-98;  8:45  am] 

BILUNQ  CODE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Pefoleum  E&P  Research 
Cooperative  ("Cooperative") 

Notice  is  hereby  given  that,  on  March 
27, 1998,  piu^uant  to  Section  6(a)  of  the 


National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Petroleum  E&P 
Research  Cooperative  ("Cooperative") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Conomission  disclosing  changes  in  its 
project  status.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

The  Cooperative  intends  to  undertake 
the  following  research  projects:  (1) 
Intelligent  Well  Completions — ^Phase  I. 
This  project  details  only  the  Phase  I  of 
what  is  now  envisioned  as  a  multi- 
phase project  for  Intelligent  Well 
Completionis  and  addresses  the  need  to 
identify  the  gaps  in  current  technology 
and  define  the  technology  needs.  (2) 
Integrated  Analysis  of  "Next 
Generation"  Compact  Separation 
Technology  concepts:  This  project  is 
designed  to  identify  and  to  quantify  the 
comparative  advantages  associated  with 
implementing  state-of-the-art  compact 
separation  technology  components  into 
integrated  designs  for  the  'next 
generation'  E&P  facilities.  Differential 
cost,  size  and  weight  considerations  will 
be  quantified.  (3)  Cavity  Like 
Completions  in  Weak  Sands.  This 
project  seeks  to  identify  where/when/ 
how  deliberate  sand  flowback/surging/ 
jetting  can  lead  to  significant 
productivity/injectivity  increases,  and 
stabilize  a  well  against  sand  production. 

No  other  changes  have  been  made  in 
either.the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Petroleum 
E&P  Research  Cooperative 
("Cooperative")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  16, 1997,  Petroleum  E&P 
Research  Cooperative  ("Cooperative") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  £)epartment 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  February  13, 1997  (62 
FR  6801). 

The  last  notification  was  filed  with 
the  Department  on  August  22,  1997.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  28, 1997  (62  FR 
63389). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  98-26179  Filed  9-29-98;  8:45  am] 

WLUNQ  CODE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Southwest  Research 
institute  C'SWRI")  Ford  Focus: 
Catalytic  Converter  Design  Validation 
Test  Project 

Notice  is  hereby  given  that,  on  June 
25, 1998,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute  ("SWRI")  Ford  Focus:  Catalytic 
Converter  Design  VaUdation  Test  Project 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintifi^s  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Ford  Motor  Company,  Dearborn,  MI; 
Ford  Motor  Company,  Ltd.,  Laindon 
Basildon  Essex,  England;  Arvin  Exhaust, 
Columbus,  IN;  Coming,  Inc.,  Troy,  MI; 
Tenneco  Automotive,  Grass  Lake,  MI; 
AP  Parts,  Toledo,  OH;  3M,  St.  Paul,  MN; 
and  Visteon,  Dearborn,  MN.  The  nature 
and  objectives  of  the  venture  are  to 
establish  a  foundation  of  real  on-vehicle 
data  and  a  database  of  catalytic 
converter  operating  environments  from 
several  ctirrent-technology  Ford 
vehicles  so  that  an  appropriate  design 
validation  test  for  catalytic  converters 
can  be  developed  for  current  and  future 
vehicles. 

Membership  in  this  program  is 
limited  to  those  companies  listed  herein 
and  is  closed.  SWRI  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  the  planned 
activities. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  98-26177  Filed  9-29-98;  8:45  am] 
BILUNG  CODE  441»-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Specialty  Metals 
Processing  Corporation 

Notice  is  hereby  given  that,  on 
February  17, 1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
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Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"), 
Specialty  Metals  Pnx»ssing  Corporation 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circiunstances. 
Specifically,  GE  Aircraft  Engines, 
Cincinnati,  OH;  Dynamet,  Washington, 
PA;  Allied  Signal  Engines,  Phoenix,  AZ; 
United  Technologies  Corporation — ^Pratt 
&  Whitney  Division,  East  Hartford.  CT; 
Schultz  Steel  Company,  South  Gate,  CA; 
and  Titanium  Metals  Corporation, 
Henderson,  NV  have  been  added  as 
parties  to  this  venture.  Also,  Allegheny 
Ludlum  Steel  Corporation, 
Brackenridge,  PA  has  been  dropped  as 
a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the.  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Specialty 
Metals  Processing  Corporation  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  August  7, 1990,  Specialty  Metds 
Processing  Corporation  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  ptusuant  to  Section  6(b)  of  the 
Act  on  September  17, 1990  (55  FR 
38173). 

The  last  notification  was  filed  with 
the  Department  on  October  30, 1995.  A 
notice  was  pubfished  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  10. 1996  (61  FR  15972). 
Constance  K.  Robinaon. 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  9a-26176  Filed  »-29-98:  8:45  am] 
HLUNQ  OOOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
PoclwtNo.97-«] 

John  J.  Cienid,  M.D.;  Revocation  of 
Registration  and  Continuation  of 
Registration  With  Restrictions 

On  January  28, 1997,  the  Deputy 
Assistant  Administrator,  OfBce  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  John  J.  Qenki,  M.D. 
(Respondent)  of  Colorado  and  Florida, 
notifying  him  of  an  opportimity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificates  of  Registration 


BC1616929  and  AC2221187,  and  deny 
any  pending  appUcations  for  renewal  of 
such  registrations,  pursuant  to  21  U.S.C 
823(f),  824(a)(1)  and  (a)(4). 

By  letter  dated  February  22, 1997, 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procediires,  a 
hearing  was  held  in  Miami,  Florida  on 
September  24  and  25, 1997,  before 
Administrative  Law  Judge  Gail  A. 
Randall.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
March  18, 1998,  Judge  Randall  issued 
her  Opinion  and  Recommended  Ruling, 
recommending  in  effect  that 
Respondent's  DEA  registration  issued  to 
him  in  Colorado  be  revoked  and  that  his 
Florida  DEA  registration  be  continued 
vrith  restrictions.  On  April  20. 1998,  the 
Government  filed  Exceptions  to  the 
Opinion  and  Recommended  Ruling  of 
the  Administrative  Law  Judge,  and  on 
April  30.  1998.  Judge  Randall 
transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  IDeputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended  Ruling 
of  the  Administrative  Law  Judge.  His 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mraition  a  matter  of  fact  or  law. 

The  Acting  Depufy  Administrator 
finds  that  Respondent  is  board  certified 
in  emergency  medicine  and  toxicology. 
In  the  mid-1980's.  Respondent  was 
fulfilling  a  service  commitment  in  rural 
Florida  when  he  began  abusing 
controlled  substances.  According  to 
Respondent,  he  abused  opiates  such  as 
"Demerol,  Talwin,  whatever  I  could  get 
my  hands  on."  His  abuse  occurred  over 
a  period  of  a  few  months  and  stopped 
temporarily  when  he  moved  to  Miami. 
Florida  in  1985.  By  1988.  his  drug  use 
had  escalated  to  a  point  where  he 
sought  and  received  28  days  of  in- 
patient treatment  for  his  addiction. 
Thereafter,  he  signed  up  with  the 
Physicians'  Recovery  Network  (PRN)  to 
monitor  him  for  five  years. 

After  completing  his  drug  treatment 
in  1988,  Res]}ondent  worked  in 
Philadelphia,  Pennsylvania  imtil 
sometime  in  1991.  During  that  time. 
Respondent  entered  into  a  Physicians' 
Health  Program  contract  and  remained 


involved  with  the  program  imtil  he  left 
Pennsylvania. 

In  1991  Respondent  moved  to 
Mississippi  and  apphed  for  a 
Mississippi  Medical  Ucense.  On  the 
apphcation,  he  answered  "yes"  to  the 
question  that  asked  whether  he  had  a 
history  of  drug  or  alcohol  abuse.  As  a 
result  of  his  response.  Respondent 
agreed  to  submit  to  certain  conditions 
for  Ucensure  in  a  Consent  Agreement 
including  that  the  would  submit  to 
random,  imannounced  and  witnessed 
urine  and/or  blood  screens;  that  he 
would  not  administer,  dispense  or 
prescribe  drugs  to  himself;  that  he 
would  not  treat  himself  or  family 
members;  and  that  he  would  comply 
with  Federal  and  state  laws  governing 
the  practice  of  medicine.  Respondent 
testified  that  he  believed  that  the 
Consent  Agreement  was  the  result  of  a 
non-disciplinary  procedure  and  in  fact 
the  records  form  the  Mississippi  Board 
specifically  state  that  the  Consent 
Agreement  was  non-disciplinary. 
Respondent  further  testified  that  he  did 
not  beUeve  that  this  medical  license  was 
restricted  as  a  result  of  the  Consent 
Agreement  and  the  license  itself  did  not 
indicate  that  it  was  restricted. 
Respondent  remained  in  Mississippi 
until  November  1993  when  he  moved  to 
Denver,  Colorado  to  do  a  toxicology 
fellowship. 

On  October  1, 1993.  Respondent 
submitted  a  renewal  application  for 
DEA  Certificate  of  Registration 
AC2221187,  issued  to  him  in  Florida. 
Respondent  answered  "No"  to  the 
question  on  the  application  (hereinafter 
referred  to  as  the  liability  question) 
which  asked.  "Has  the  applicant  ever 
been  convicted  of  a  crime  in  connection 
with  controlled  substances  under  State 
or  Federal  law,  or  ever  surrendered  or 
had  a  Federal  controlled  substance 
registration  revoked,  suspended, 
restricted  or  denied,  or  ever  had  a  State 
professional  license  or  controlled 
substance  registration  revoked, 
suspended,  denied,  restricted  or  placed 
onprobation?" 

On  January  12, 1995,  Respondent 
submitted  a  renewal  appUcation  for 
DEA  Certificate  of  Registration 
BC1616929,  issued  to  him  in 
Pennsylvania,  along  with  a  request, 
which  was  subsequently  granted,  to 
transfer  the  registration  to  a  Colorado 
address.  Respondent  answered  "No"  to 
the  hability  question  on  this 
apphcation. 

In  June  of  1994.  Respondent  relapsed 
and  abused  the  non-controlled 
substance  Stadol  imtil  March  5, 1995. 
Stadol  has  a  potential  for  abuse  due  to 
its  opiate-like  effects  and  as  a  result, 
DEA  has  published  a  proposed  rule 
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which  would  place  the  drug  in 
Schedule  IV.  Respondent  acquired 
Stadol  for  his  own  use  by  writing  false 
prescriptions  and  by  fraudulently 
telephoning  prescriptions  to  local 
pharmacies.  Consequently,  Respondent 
was  charged  in  Denver  District  Coiul 
with  fraud  and  deceit  to  obtain  a 
prescription  drug,  as  well  as  criminal 
impersonation.  La  June  of  1995, 
Respondent  pled  guilty  to  the 
misdemeanor  charge  of  &Bud  and  deceit 
to  obtain  a  prescription  drug  and  the 
criminal  impersonation  charge  was 
dismissed. 

As  a  result  of  his  conviction, 
Respondent's  Colorado  medical  license 
was  placed  on  probation,  and  he 
ultimately  did  not  renew  it.  In  addition. 
Respondent  surrendered  his  Mississippi 
medical  license  on  September  18, 1995. 
Respondent  returned  to  Pennsylvania 
and  on  August  23, 1995,  he  entered  into 
a  contract  with  the  Pennsylvania 
Physicians'  Health  Program.  Thereafter, 
the  Pennsylvania  Medical  Board  placed 
Respondent's  Pennsylvania  medical 
license  on  probation  for  five  years 
subject  to  several  conditions,  including 
monitoring  by  the  Professional  Health 
Monitoring  Program. 

On  May  18. 1996,  Respondent  entered 
into  another  contract  with  Florida's  PRN 
which  remains  in  effect  as  long  as 
Respondent  practices  medicine  in  the 
State  of  Florida.  As  part  of  this  pro^tun. 
Respondent  is  subject  to  random  urine 
screens,  which  have  all  been  negative. 
He  attends  five  to  six  Alcoholics 
Anonymous  meetings  per  week, 
profsMional  group  meetings  twice  a 
week,  and  PRN  meetings  once  a  week. 
According  to  Respondent,  he  has  not 
used  any  drugs  improperly  since  March 
5, 1995. 

On  Jime  30, 1997,  the  Florida  Board 
of  Medicine  issued  a  final  order 
suspending  Respondent's  medical 
license  for  30  days,  fining  him 
$1,500.00,  and  reprimanding  him. 
Following  the  period  of  suspension. 
Respondent's  medical  license  was 
placed  on  probation  for  five  years 
subject  to  several  restrictions. 

A  physician,  who  is  the  medical 
director  of  an  addiction  treatment 
program,  testified  that  he  examined 
Respondent  in  1988  and  diagnosed  drug 
addiction.  In  his  opinion,  Rrapondent 
was  in  strong  denial  at  that  time 
regarding  his  addiction.  The  physician 
again  examined  Respondent  on 
September  9, 1997.  and  determined  that 
Respondent  "met  criteria  for  recovery, 
that  he  had  treatment,  he  had  for  a 
substantial  amount  of  time  had 
complied  with  his  PRN  contract,  was 
attending  meetings."  According  to  the 
physician.  Respondent  is  no  longer  in 


denial  and  is  committed  to  his  recovery. 
In  the  physician's  opinion.  Respondent 
has  "a  nine  out  of  ten  chance  over  the 
next  five  years"  for  continued 
successful  recovery  because  of  his  PRN 
contract  and  his  comprehensive  support 
system. 

On  August  31, 1996,  Respondent's 
DEA  Certificate  of  Registration 
AC2221187,  issued  to  him  in  Florida, 
expired  by  its  own  terms.  He  submitted 
a  renewal  application  for  that 
registration  on  September  24, 1996,  and 
answered  "Yes"  to  the  liability 
question.  In  explaining  iiis  answer. 
Respondent  stated  that  "when  I  received 
my  Mississippi  license,  a  Consent 
agreement  was  placed  on  my  license 
•  *  *  I  did  not  previously  report  this  as 
I  did  not  interpret  this  to  be  a 
suspension  or  restriction  on  my 
license."  This  renewal  application  was 
treated  as  timely,  and  was  accepted  for 
filing  by  DEA. 

Before  reaching  the  issue  of  whether 
Respondent's  registrations  should  be 
revoked.  Judge  Randall  addressed 
whether  diere  is  anything  to  revoke 
since  Respondent  filed  his  renewal 
applications  after  the  expiration  date 
noted  on  the  Certificates  of  Registration. 
DEA  regulations  do  not  specify  a 
deadline  for  filing  renewal  applications, 
however  DEA  accepts  renewal 
applications  up  to  seven  months 
following  the  expiration  of  a 
registration.  If  no  renewal  application  is 
received  within  seven  months  following 
the  expiration  date,  the  registration 
number  is  retired  or  purged  from  the 
registration  system.  According  to  the 
Acting  Chief  of  DEA's  Registration  and 
Program  Support  Section: 

The  DEA  considers  that  the  expiration  date 
of  a  person's  registTation  repiesents 
expiration  of  their  authority  to  handle 
controlled  substances.  However,  this  event 
does  not  represent  expiration  of  that  person's 
ability  to  become  registered  under  that  same 
registration  number,  if  a  proper  renewal 
application  is  subsequently  filed.  By 
accepting  Dr.  Cienki's  renewal  application, 
DEA  considers  his  registration  number, 
AC2221187,  as  reactivated  and  capable  of 
renewal  at  denial  when  administrative 
proceedings  are  resolved. 

Since  a  DEA  registration  is  not  retired 
or  purged  from  the  registration  system 
until  seven  months  after  its  expiration, 
the  Acting  Chief  explains  that  the 
"process  allows  vthai  would  have  been 
an  'expired'  registration  nun^r,  to 
remain  susceptible  to  renewal  for 
approximately  seven  months." 

Judge  Randall  then  conducted  an 
analysis  of  Adininistrative.Crocedure 
Act  (APA)  rulemaking  requirements  to 
determine  whether  DEA  is  authorized  to 
renew  expired  registrations  without 


subjecting  the  practice  to  notice  and 
comment.  As  Judge  Randall  noted, 
"(ajny  agency  action  must  be  properly 
implemented  to  be  enforced  against  the 
regulated  public.  Therefore,  this  DEA 
practice  caimot  be  applied  to  the 
Certificate  of  Registration  at  issue 
implementation  through  notice  and 
comment  was  required." 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Randall's  conclusion 
that  this  practice  did  not  require  notice 
and  comment  since  it  is  not  a  legislative 
rule.  DEA's  practice  has  no  negative 
implications  for  the  regulated  public 
since  it  gives  a  registrant  a  second 
chance  to  submit  a  renewal  application 
rather  than  a  new  application  for 
registration.  Instead,  as  Judge  Randall 
finds,  "[t]he  DEA's  practice  may  be  best 
categorized  as  both  an  agency  rule  of 
practice  and  procedure,  and  as  an 
interpretative  rule,"  both  of  which  do 
not  require  notice  and  comment  before 
being  implemented.  The  practice  can  be 
considered  an  agency  rule  of  practice 
and  procedure  because  "[b]y  following 
its  practice,  the  agency  is  able  to  process 
a  l^e  volume  of  applications.  This 
process  does  not  put  a  stamp  of 
approval  or  disapproval  on  the  conduct 
of  registrants."  "nie  practice  can  also  be 
considered  an  interpretative  rule  by 
interpreting  and  supplementing  the 
Controlled  Substances  Act  and  existing 
DEA  regulations  which  do  not 
spedfi^ly  address  a  deadline  for  filing 
a  renewal  application.  Accordingly, 
Judge  Bittner  concluded,  and  the  Acting 
Deputy  Administrator  agrees,  that  since 
DEA's  practice  of  accepting  a  renewal 
application  after  the  expiration  date  of 
the  registration  did  not  require  notice 
and  comment  rulemaking,  there  are 
valid  pending  renewal  applications. 
The  Acting  Deputy  Aoministrator 
notes  that  the  status  of  Respondent's 
registration  pending  the  resolution  of 
these  proceedings  is  not  at  issue  since 
Respondent  did  not  contend  that  he  was 
authorized  to  handle  controlled 
substances  nor  were  there  any 
allegations  that  Respondent  handled 
controlled  substances  without  being 
properly  authorized.  But,  as  Judge 
Randall  notes,  "it  appears  to  be  the 
Government's  position  that  a  registrant 
loses  his  ability  to  handle  controlled 
substances  as  soon  as  his  registration 
expires."  In  his  affidavit,  the  Acting 
Chief  of  DEA's  Registration  and  Support 
Section  states  that  "[t]he  DEA  considers 
that  the  expiration  date  of  a  person's 
registration  represents  expiration  of 
their  authority  to  handle  controlled 
substances."  In  addition,  an  internal 
DEA  mantial  indicates  that  "[a] 
registration  is  legally  invalid  on  the  day 
after  it  expires  *  *  *."  The  Government 
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in  its  exceptions  affinns  that  this  is  the 
Government's  position. 

However,  some  of  the  Government's 
arguments  seem  to  support  an 
interpretation  that  once  DEA  accepts  a 
renewal  application  for  filing,  the 
registration  remains  valid  pending  the 
outcome  of  the  proceedings.  In  fact. 
Government  coimsel  in  its 
Memorandum  filed  on  December  1, 
1997,  states  that,  "[c]onsistent  with  DEA 
administrative  case  law  precedent. 
Respondent's  DEA  Certificates  of 
Registration  are  being  maintained  on  a 
day-to-day  basis  *  *  *."  Additionally, 
in  its  Memorandiun,  Government 
counsel  quoted  a  provision  of  the  AP  A 
which  states  that, 

When  the  licensee  has  made  timely  and 
sufficient  application  for  a  renewal  or  new 
license  in  accordance  with  agency  rules,  a 
license  with  reference  to  an  activity  of  a 
continuing  nature  does  not  expire  until  the 
application  has  been  finally  determined  by 
the  agency.  5  U.S.C.  558(c). 

The  Government  then  asserted  that, 
"[iln  this  matter,  by  its  acceptance  for 
processing,  DEA  in  effect  determined 
that  the  application  was  timely  and 
sufficient."  Therefore,  it  appears  that 
the  Government  is  contending  that 
because  Respondent's  renewal 
application  was  considered  timely,  the 
registration  does  not  expire  until  the 
application  is  either  granted  or  denied. 

Consequently,  the  Acting  Deputy 
Administrator  finds  that  it  is  unclear 
what  the  Government's  position  is  as  to 
the  status  of  a  registration  pending  final 
disposition  when  the  renewal 
application  is  filed  after  the  expiration 
date.  But,  the  Acting  Deputy 
Administrator  finds  that  it  is 
unnecessary  to  resolve  the  issue  here 
because  the  status  of  Respondent's 
registrations  following  execution  of  his 
renewal  applications  is  not  at  issue  in 
this  proceeding.  However,  the 
Government  is  directed  to  ensure  that 
whatever  position  it  takes,  with  respect 
to  the  validity  of  a  DEA  registration  if 
a  renewal  application  is  accepted  for 
filing  after  the  expiration  date,  is 
consistent  with  the  APA  and 
implemented  in  accordance  with  the 
APA's  provisions. 

Since  there  are  valid  pending  renewal 
applications,  the  question  now  becomes 
whether  there  registrations  should  be 
revoked.  The  Deputy  Administrator  may 
revoke  or  suspend  a  DEA  Certificate  of 
Regi8trati(m  under  21  U.S.C.  824(c). 
upon  a  finding  that  the  rMistiant: 

(1)  Has  materially  falsined  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  II  of 
this  chapter, 

(2)  Has  been  convicted  of  a  fialony 
under  this  subchapter  or  subchapter  II 


of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  defined  in  this 
subchapter  as  a  controlled  substance; 

(3)  Has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  his  registration 
recommended  by  competent  State 
authority; 

(4)  Has  committed  such  acts  as  wotild 
render  his  registration  imder  section  823 
of  this  title  inconsistent  with  the  public 
interest  as  determined  under  such 
section;  or 

(5)  Has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  section  1320a-7(a) 
of  Title  42. 

Pursuant  to  21  U.S.C.  823(f),  the 
following  factors  are  considered  by  the 
Deputy  Administrator  in  determining 
the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  appUcant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable.  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  Eactors  are  to  be  considered  in  the 
disjunctive,  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwarz.  Jr.,  M.D.  Docket  No.  88-42. 54 
FR  16,422  (1989). 

First,  as  to  I^A  Certificate  of 
Registration  BC1616929,  issued  to 
Respondent  in  Colorado,  it  is  well- 
settled  that  DEA  does  not  have  the 
statutory  authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  cff  registrant 
is  wdthout  state  auUiority  to  handle 
controlled  substances.  See  21  U.S.C 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See,  e.g.,  Romeo  J.  Perez,  MJ). 
62  FR  16,193  (1997);  Demetris  A.  Groen. 
M.D..  61  FR  60,728  (1996);  Dominidc  A. 
Ricci.  M.D.,  58  FR  51,104  (1993). 

Respondent  did  not  renew  his 
Colorado  medical  license  and  therefore. 


he  is  not  currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Colorado.  It  is  reasonable  to  infer,  and 
Respondent  does  not  deny,  that  because 
he  is  not  authorized  to  practice 
medicine  in  Colorado,  he  is  also  not 
authorized  to  handle  controlled 
substances  in  that  state.  As  a  result. 
Respondent  is  not  currently  entitled  to 
a  DEA  registration  in  Colorado. 
Consequently,  the  Acting  Deputy 
Administrator  finds  that  DEA  Certificate 
of  Registration  BC1616929.  must  be 
revoked. 

Next,  the  Acting  Deputy 
Administrator  considers  whether 
grounds  exist  to  revoke  DEA  Certificate 
of  Registration  AC2221187.  issued  to 
Respondent  in  Florida.  Pursuant  to  21 
U.S.C.  824(a)(1),  a  registration  may  be 
revoked  if  the  registrant  has  materially 
falsified  an  application  for  registration. 
DEA  has  previously  held  that  in  finding 
that  there  has  been  a  material 
falsification  of  an  application,  it  must  be 
determined  that  the  applicant  knew  or 
should  have  known  that  the  response 
given  to  the  liability  question  was  false. 
See.  Martha  Hernandez.  M.S.  62  FR 
61,145  (1997);  Herbert  J.  Robinson,  M.D. 
59  FR  6304  (1994). 

On  his  renewal  applications  dated    - 
October  1, 1993,  and  January  12. 1995, 
Respondent  answered  "No"  to  the 
liability  question  which  asks  in  part 
whether  the  applicant  has  "ever  had  a 
State  professional  license  or  coiitroUed 
substance  registration  revoked, 
suspended,  d«iied,  restricted,  or  placed 
on  probation."  This  answer  was  given 
despite  the  fact  that  Respondent 
obtained  a  medical  Uoense  in  the  State 
of  Mississippi  pursuant  to  a  Consent 
Agreement  which  prohibited  him  from 
seU-prescribing  controlled  substances. 
Respondent  argues  that  he  did  not 
believe  that  his  license  was  restricted 
and  that  the  records  from  the  Medical 
Board  indicated  that  the  Consent 
Agreement  was  non-disciplinary.  But, 
the  Acting  Deputy  Administrator  agrees 
with  Judge  Randy's  ccmclusion  that 
"(sjince  the  Respondent  had  been 
prohibited  fit>m  self-prescribing 
controlled  substances  pet  the  terms  of 
the  Mississippi  Consent  Agreement  in 
1991.  he  'knew  or  should  have  known' 
the  appropriate  response  to  the  liability 
question  was  'yes'  at  the  time  he 
prepared  his  October  1993  and  January 
1995  renewal  applications." 

Thoefore.  the  Acting  Deputy 
Administrator  concludes  that 
Respondent  materially  falsified  these 
applications  and  as  a  result,  grounds 
exist  to  revoke  Respondent's 
registration.  However,  like  Judge 
Randall,  the  Acting  Deputy 
Administrator  finds  it  relevant  that 


52296  Federal  Regjatef/Vol.  63,  No.  189 /Wednesday,  September  30.  1998 /Notices 


Respondent  answered  "Yes"  to  the 
liability  question  on  his  September  24, 
1996  renewal  application,  ioUowing  the 
surrender  of  his  Mississippi  medical 
license.  As  Judge  Randall  concludes, 
"[b]y  so  answering,  the  Respondent  has 
demonstrated  an  awareness  and  a 
willingness  to  answer  truthhilly  this 
Uability  question." 

Finally,  the  Acting  Deputy 
Administrator  considers  the  factors  set 
forth  in  21  U.S.C.  823(f)  to  determine 
whether  Respondent's  continued 
registration  would  be  inconsistent  widi 
the  public  interest  pursuant  to  21  U.S.C. 
824(a)(4).  Regarding  factor  one,  on  Jime 
30. 1997,  the  Florida  Board  of  Medicine 
issued  a  final  order  suspending 
Respondent's  medical  license  for  30 
days,  fining  him  SI  ,500.00,  and 
reprimanding  him.  Following  the  period 
of  suspension.  Respondent's  medical 
license  was  placed  on  probation  for  five 
years  subject  to  several  restrictions, 
including  that  he  continue  his  recovery 
program  under  the  supervision  of  the 
Florida  PRN  as  long  as  he  practices 
medicine  in  the  State  of  Florida. 
Therefore.  Respondent's  Florida 
medical  license  is  ciirrently  on 
probation. 

As  to  factors  two  and  four. 
Respondent's  experience  in  dispensing 
controlled  substances  and  his 
compliance  with  applicable  laws  related 
to  controlled  substances,  it  is 
imdisputed  that  beginning  in  the  mid- 
1980's,  Respondent  abused  controlled 
substances.  In  1988.  he  sought  and 
received  treatment  for  his  addiction. 
While  he  suffered  a  relapse  in  1994,  he 
abused  Stadol  which  is  not  a  controlled 
substance.  Thus,  there  is  no  evidence 
that  Respondent  abused  or  improperly 
dispensed  controlled  substances  after 
1988. 

Regarding  factor  three,  there  is  no 
evidence  that  Respondent  has  a 
conviction  record  imder  Federal  or  state 
laws  relating  to  the  manufactiu«, 
distribution,  or  dispensing  of  controlled 
substances.  Respondent's  conviction  in 
1995  related  to  his  writing  of  fialse 
prescriptions  for  the  non-controlled 
substance  Stadol. 

As  to  factor  five,  the  Acting  Deputy 
Administrator  agrees  with  Judge 
Randall's  concern  regarding 
Respondent's  abuse  of  Stadol  and  his 
authorizing  of  false  prescriptions  to 
obtain  the  drug.  However.  Respondents 
has  not  improperly  used  drugs  since 
March  1995,  and  has  been  actively 
involved  in  recovery  since  that  time. 
Respondent's  contract  with  the  Florida 
PRN  requires  random  urine  screens,  and 
attendance  at  Alcoholics  Anonymous 
and  profiessional  group  meetings. 
According  to  the  medical  director  of  the 


addiction  treatment  facility  who 
testified  at  the  hearing.  Respondent's 
prognosis  for  continued  recovery  is 
excellent,  and  a  repalse  would  not  go 
unnoticed  given  his  PRN  contract  and 
his  comprehensive  support  system. 

The  Acting  Deputy  Admimstrator 
concludes  that  grounds  exist  to  revoke 
Respondent's  Florida  DEA  registration. 
Respondent  materially  falsified  two 
renewal  applications,  and  he  has  a 
history  of  substance  abuse.  However 
like  Judge  Randall,  the  Acting  Deputy 
Administrator  does  not  find  that 
revocation  is  warranted  in  this  case. 

While  Respondent  did  indeed 
materially  falsify  two  renewal 
applications,  he  answered  the  Uability 
question  correctly  on  his  September 
1996  renewal  application,  lliis  is 
significant  since  this  application  was 
filed  before  the  Order  to  Show  Cause 
was  issued  in  this  matter  which  alleged 
that  Respondent  materially  falsified 
applications.  Also  there  is  no  question 
that  Respondent  has  a  history  of 
substance  abuse.  But  as  Judge  Randall 
notes  "although  it  has  been  only  three 
years  since  the  Respondent's  last 
relapse,  I  find  the  Respondent's 
testimony  concerning  his  commitment 
to  sobriety  credible."  In  addition. 
Respondent's  medical  Ucense  is  on 
probation  until  June  30,  2002,  and  he 
must  remain  under  contract  with  the 
Florida  PRN  as  long  as  he  practices  in 
Florida.  Therefore,  the  Acting  Deputy 
Administrator  agrees  vdth  Judge  Randall 
that  revocation  would  be  "too  severe  a 
resolution  in  this  case." 

But,  an  unrestricted  registration  is  not 
warranted  given  Respondent's  history  of 
substance  ahuse  and  his  fraudulent 
prescribing  to  obtain  Stadol  for  his  own 
use.  Subjecting  Respondent's 
registration  to  some  restrictions  "will 
allow  the  Respondent  to  demonstrate 
that  he  can  responsibly  handle 
controlled  substances  in  his  medical 
practice,  yet  simultaneouly  protect  the 
public  by  providing  a  medianism  for 
rapid  detection  of  any  improper  activity 
related  to  controlled  sub^ances."  See 
Michael  J.  Septer,  D.O.  61  FR  53,762 
(1996);  Steven  M.  Garbner,  M.D.,  51  FR 
12,576  (1986). 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Randall's 
recommendation  that  Respondent's 
renewal  application  be  granted  subject 
to  the  following  restrictions  for  three 
years: 

(1)  Respondent  shall  not  prescribe  or 
otherwise  dispence  controlled 
substances  or  Stadol  for  himself  or  his 
immediate  family  members. 

(2)  Respondent  shall  not  order, 
administer,  prescribe,  or  otherwise 
dispense  controlled  substances  or 


Stadol  except  in  the  course  of  his 
employment  in  a  medical  clinic  or 
hospital. 

(3)  Respondent  shall  maintain  a  log  of 
his  handling  of  controlled  substances 
and  Stadol.  At  a  minimum,  the  log  shall 
include  the  date  that  the  controlled 
substance  or  Stadol  is  prescribed, 
administered  or  dispensed,  the  name  of 
the  patient,  and  the  name,  dosage  and 
quantity  of  the  substance  prescribed, 
administered  or  dispensed.  The  log 
shall  be  signed  by  Risspondent's 
supervisor  verifying  the  accuracy  of  the 
log,  and  shall  be  sent  on  a  quarterly 
basis  to  the  Special  Agent  in  Charge  of 
the  DEA  Miami  Field  Division,  or  his 
designee. 

(4)  Respondent  shall  inform  the 
Special  Agent  in  Charge  of  the  Miami 
Field  Division,  or  his  designee,  of  any 
action  taken  by  any  state  regarding  his 
medical  licensia  or  his  authorization  to 
handle  controlled  substances.  This 
notification  must  occur  within  30  days 
of  the  state  action. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824.  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  BC1616929.  previously 
issued  to  John  J.  Qenki.  M.D.,  be,  and 
it  hereby  is  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  DEA 
Certificate  of  Registration  AC2221187. 
issued  to  John  ).  Qenki,  M.D.,  be 
renewed  and  continued,  subject  to  the 
above  described  restrictions.  This  order 
is  effective  October  30. 1998. 

Dated:  September  24, 1998. 
Dannie  R.  Manhall, 
Acting  Deputy  Administrator. 
[FR  Doc.  9»-26211  Filed  9-29-98;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Offic*  of  Justic*  Programs 

Agency  Information  Collection 
Activtties:  Proposed  Collection; 
Comment  Reqiieet 

ACTION:  Notice  of  Information  Collection 
Under  Review;  (Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired)  Claim  for  Death  Benefits. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
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collection  is  published  to  obtain 
comments  firom  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
November  30, 1998. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Ashton  E.  Flemmings,  202-307-0635. 
Public  Safety  Officers'  Benefits  Program, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  810  7th  Street, 
N.W.,  Washin^on,  DC  20531.  Written 
comments  and  suggestions  firom  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Reinstatement,  with  changes,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Claim  for  Death  Benefits. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  3650/5,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
orreauired  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal,  State  and 
Local  agencies.  This  data  collection  will 
gather  information  to  determine  the 
eligibility  of  Claim  for  Death  Benefits. 

Other:  National  public  membership 
organizations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  320 


respondents  will  complete  a  1.2  hour 
nomination  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  nominations  is  384  the 
annual  burden  hours.  If  additional 
information  is  required  contact:  Mr. 
Robert  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Infonnation  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  N.W.,  Washington,  DC  20530,  or 
via  facsimile  at  (202)  514-1534. 

Dated:  September  23, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  98-26122  Filed  9-29-98;  8:45  am) 
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DEPARTMEffT  OF  LABOR 

Women's  Bureau;  Proposed 
Collection;  Comment  Request 

ACnON:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensiue  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  biirden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Women's  Bureau  is  soliciting  comments 
concerning  the  revision  of  the  collection 
of  the  Business-to-Business  Mentoring 
Initiative  on  Child  Care. 

On  August,  1998,  The  Women's 
Bureau  utilized  emergency  review 
procedures  to  obtain  the  Office  of 
Management  and  Budget  (OMB) 
clearance  for  the  information  collection 
request  for  the  Business-to-Business 
Mentoring  Initiative  on  Child  Care.  On 
August  21, 1998,  OMB  approved  this 
initiative,  imder  OMB  Control  Number 
1225-0074,  with  an  expiration  date  of 
February  28, 1998. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
(November  30, 1998).  The  Department 


of  Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Arline  Easley,  Women's 
Bureau,  200  Constitution  Ave.,  NW, 
Room  S-3311,  Washington,  DC  20210, 
(202)  219-6601  xl36  (this  is  not  a  toll- 
free  number).  Fax  (202)  219-5529, 
easley-arline@dol.gov. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

At  a  White  House  Child  Care 
ceremony  in  April,  1998,  President 
Clinton  launched  the  U.S.  Department 
of  Labor's  Business-to-Business 
Mentoring  Initiative  on  Child  Care.  The 
Women's  Bureau  will  reach  out  to 
businesses  with  effective  child  care 
programs  and  connect  them  with  other 
employers  considering  child  care 
options  for  their  workers.  Employers 
acting  as  mentors  to  other  employers 
will  provide  help  in  developing 
strategies  for  collaborating  with  other 
businesses  to  pool  resources  and  to 
develop  innovative  child  care  supports. 
This  initiative  will  help  employers  in 
laimching  effective  programs  and  will 
help  avoid  pitfalls  and  control  costs. 

n.  Current  Actions 

We  are  proposing  that  the  Women's 
Bureau  work  with  the  National 
Employers  Council  (NEC),  the  Small 
Business  Administration  (SB A),  the  U.S. 
Department  of  Commerce,  and  other 
organizations  to  encourage  employers  to 
volunteer  to  be  mentors  to  other 
employers  in  setting  up  innovative  child 
care  benefits,  as  well  as  to  encourage 
other  employers  to  seek  a  mentor  to 
help  with  these  benefits.  Explanations 
of  the  Mentoring  Initiative  and  sign-up 
forms  for  mentors  and  mentees  will  be 
distributed  through  the  organizations 
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noted  above  as  well  as  the  Women's 
Bureau  Internet  Home  Page.  A  report  of 
the  activities  of  the  Initiative  will  be 
prepared  from  summary  activities 
reports  prepared  by  the  employers  and 
presented  to  the  President,  tentatively, 
in  April  1999. 

Agency:  US  Department  of  Labor, 
Women's  Bureau. 

Title:  Business-to-Business  Mentoring 
Initiative  on  Child  Care. 

OMB  Number:  1225-0077  (revision). 

Affected  Public:  1000  employers. 

Total  Respondents:  1000. 

Frequency:  On  occasion. 

Total  Responses:  2000. 

Average  Time  per  Response:  15 
minutes. 

Estimated  Burden  Hours:  500  hours. 

Total  Burden  Cost  (capital/startup): 
$2,110.00. 

Total  Burden  Cost  (operating/ 
maintaining):  $0.00. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  September  24, 1998. 
Collis  Phillips, 

Chief,  Office  of  Policy  and  Progratfis. 
|FR  Doc.  98-26089  Filed  9-29-98;  8:45  am] 
MUJNO  cooe  4sio-a-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

SutMnission  for  OMB  Review; 
Comment  Requeet 

September  24, 1998. 

The  Department  of  Labor  (E)OL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R.  Owen  ((202)  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  BLS, 
DM,  ESA,  ETA,  MSHA,  OSHA,  PWBA, 
or  VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395^7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register.  The  OMB  is 
particularly  interested  in  comments 
which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quafity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occuptational  Safety  and 
Health  Administration. 

Title:  Hazardous  Chemicals  in 
Laboratories  29  CFR  1910.1450. 

OMB  Number:  1218-0131  (extension). 

Agency  Number:  None. 

Frequency:  On  occasion. 

Affected  Public rBusiaess  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  governments. 

Number  of  Respondents:  34,214. 

Total  Responses:  306,909. 

Estimated  Time  per  Respondent: 
Ranges  fit}m  5  minutes  to  make  records 
available  to  1.75  hours  for  an  employee 
to  have  a  consultation  and  medical 
exam. 

Total  Burden  Hours:  107,842. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $10,568,950. 

Description:  The  Hazardous     * 
Chemicals  in  Laboratories  standard  and 
its  information  collection  requirements 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to 
hazardous  chemicals  in  laboratories. 
The  Standard  requires  that  employers 
establish  a  Chemical  Hygiene  Plan, 
including  exposure  monitoring  and 
mbdical  records.  These  records  are  used 
by  employees,  physicians,  employers 
and  OSHA  to  determine  the 
effectiveness  of  the  employers' 
compliance  efforts.  Also  the  standard 
requires  that  OSHA  have  access  to 
various  records  to  ensure  that  employers 
are  complying  with  the  disclosure 
provisions. 

Agency:  Occuptational  Safety  and 
Health  Administration. 

Title:  Commercial  Diving  Operations 
(29  CFR  1910,  Subpart  T). 


OMB  Number:  1218-0069  (extension). 

Agency  Number:  None. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  3,000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  91,326. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  In  29  CFR  part  1910, 
Subpart  T,  Commercial  Diving 
'  Operations,  the  information  to  be 
collected  is  designed  to  minimize  the 
possibility  of  a  commercial  diver  being 
injured  or  killed  (e.g.,  by  gas  embolism, 
decompression  sicluiess)  due  to  poor 
plaiming.  Without  the  records  required 
in  the  standard,  necessary  safeguards 
that  have  proven  extremely  effective  in 
protecting  commercial  divers  against 
inherent  and  obvious  hazards 
underwater  would  be  removed,  and  as 
a  result,  the  fatality  and  injury/illness 
rate  for  this  industry  could  rise. 
Consequences  of  accidents  in  diving  can 
be  severe  due  to  the  environment  in 
which  divers  work.  ~~^ 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Walking- Working  Surfaces  (29 
CFR  1910.21-.30). 

OMB  Number:  1218-0199  (extension). 

Agency  Number:  None. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Not  for-profit  institutions;  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  60,500. 

Estimated  Time  Per  Respondent: 
Varies  fixim  3  minutes  to  20  minutes. 

Total  Burden  Hours:  33,837. 

Total  armualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  information 
collected  in  the  Walking- Working 
Surfaces  standard  is  used  by  employers 
and  employees  to  be  aware  of  load 
limits  of  the  floors  of  newly  constructed 
buildings,  the  location  of  permanent 
aisles  and  passageways  in  these . 
buildings,  and  defective  portable  metal 
ladders.  Once  the  floor  loading  signs  are 
posted,  there  is  no  need  to  change  them 
unless  structural  conditions  change  or  if 
the  signs  become  lost,  removed  or 
defaced.  Once  a  portal  metal  ladder  is 
marked  as  defective,  it  must  be  removed 
firom  service  and  either  repaired  or 
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destroyed.  Repaired  metal  ladders  may 
be  returned  to  service  and  the  markings 
removed.  The  tags  or  signs  used  to  mark 
the  defective  ladders  may  be  used  over 
and  over  again. 

Further,  a  copy  of  the  drawings  and 
specifications  of  dn  outrigger  scaffold 
not  constructed  and  erected  in 
accordance  with  table  I>-16  of  the 
standard  and  designed  by  a  licensed 
professional  engineer  must  be 
maintained  by  the  employer.  The 
drawings  and  specifications  are  used  by 
the  employer  and  OSHA  compUance 
officers  to  show  the  sizes  and  spacing  of 
members. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Concrete  and  Masonry 
Construction  (29  CFR  1926.703(a)(2)). 
0MB  Number:  1218-0095  (extension). 
Agency  Number:  None. 
Frequency:  On  occasion. 
Affected  Public:  Business  or  other  for- 
profit. 
Number  of  Respondents:  994. 
Estimated  Time  Per  Respondent:  10 
minutes. 
Total  Burden  Hours:  7.787. 
Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Section  1926.703(a)(2) 
requires  that  formwork  drawings  or 
plans  for  cast-in-place  concrete 
construction  work  be  available  at  the 
jobsite.  The  information  is  needed  by 
employers,  employees,  OSHA 
compliance  officers,  and  other 
interested  persons  in  the  construction 
industry  to  ensure  concrete  structures 
are  erected  in  a  safe  and  purposeful 
manner.  This  provision  addresses  safety 
and  health  concerns  caused  by 
improperly  designed  and  erected 
formwork.  Such  hazards  could  cause 
partial  or  total  collapse  of  concrete 
structures  and  result  in  serious  or  fatal 
injuries  to  workers. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Cadmium  in  General  Industry 
(29  CFR  1910.1027). 
0MB  Number:  1218-0185  (extension). 


Agency  Number:  None. 
Frequency:  On  occasion. 
Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  governments. 
Number  of  Respondents:  54,544. 
Estimated  Time  Per  Respondent: 
Ranges  firom  5  minutes  to  maintain  a 
record  to  1.5  hours  for  an  employee  to 
have  a  medical  exam. 
Total  Burden  Hours:  148.712. 
Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $19,068,500. 

Description:  The  Cadmium  standard 
and  its  information  collection 
requirements  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  Cadmium.  The  Standard 
requires  that  employers  estabUsh  a 
compliance  program,  including 
exposure  monitoring  and  medical 
records.  These  records  are  used  by 
employees,  physicians,  employers  and 
OSHA  to  determine  the  effectiveness  of 
the  employers'  compliance  efforts.  The 
standard  also  requires  that  OSHA  have 
access  to  various  records  to  ensiu^  that 
employers  are  complying  with  the 
disclosure  provisions. 

Agency:  Employment  and  Training 
Administration. 
Title:  Occupational  Code  Request. 
OMB  Number:  1205-0137  (extension). 
Agency  Number:  ETA  741.  • 
Frequency:  As  needed. 
Affected  Public:  State  or  Local 
governments. 
Number  of  Respondents:  57. 
Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  28  hours. 
Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  ETA  741,  Occupational 
Code  Request,  (OCR),  is  provided  as  a 
public  service  to  the  States  to  obtciin 
occupational  codes  and  titles  for  jobs 
not  included  in  the  Dictionary  of 
Occupational  Titles. 


Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Slope  and  Shaft  Sinking  Plans 
(30  CFR  77.1900). 

OMB  Number:  1219-0019  (extension). 

Agency  Number:  None. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,117. 

Estimated  Time  Per  Respondent:  40 
hours. 

Total  Burden  Hours:  1,000. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Requires  coal  mine 
operators  to  submit  to  MSHA  for 
approval  a  plan  that  will  provide  for  the 
safety  of  workmen  in  each  slope  or  shaft 
that  is  conunenced  or  extended. 

Agency:  Employment  and  Training 
Administration. 

Title:  Interstate  Arrangement  for 
Combining  Employment  and  Wages. 

OMB  Number:  1205-0029  (revision). 

Agency  Number:  ETA  586. 

Frequency:  Quarterly. 

Affected  Public:  State  or  Local 
governments. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  4 
hours. 

Total  Burden  Hours:  848  hours. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  report  provides  data 
necessary  to  measure  the  scope  and 
effect  of  the  program  for  combining 
employment  and  wages  covered  under 
different  States'  laws  of  single  State  and 
monitor  States'  payment  and  wage 
transfer  performance. 

Agency:  Employment  and  Training 
Administration. 

Title:  Evaluation  of  the  Quantum 
Opportimity  Program  (QDP) 
Demonstration. 
OMB  Nu/nben  1205-ONEW. 


Data  collection 

Respondent  type 

No.  of  re- 
sponses 

Minutes  per 
response 

Burden 

hours 

1988:  Promotion  Data 

School  Administrator 

175 

19 
732 
132 
732 

123 

30 

30 
30 
30 
20 

30 

87 

10 
366 

66 
244 

62 

1999: 

Promotion  Data 

School  Administrator 

Irvperson  Questionnaire 

Research  Sample 

School  Records  „ „ 

School  Administrator 

Telephone  Questionnaire 

Research  Sample 

2000: 

Inijerson  Questionnaire 

Research  Sample 
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Data  collection 


School  Records  

Telephone  Questionnaire 
2001: 

Telephone  Questionnaire 
School  Records  

ToW  1... 


Respondent  type 


School  Administrator 
Research  Sample  .... 

Research  Sample  .... 
School  Administrator 


No.  of  re- 
sponses 


108 
855 

855 
17 


Minutes  per 
response 


30 
20 

20 
30 


Burden 
hours 


54 
285 

285 
9 


1.468 


Description:  This  information  is 
necessary  to  estimate  the  direct  impacts 
of  the  QDP  Demonstration  on  high 
school  promotion  and  graduation, 
academic  achievement,  post-secondary 
education  and  training,  and  avoidance 
of  behaviors  that  can  be  barriers  to 
becoming  economically  self-sufficient. 
Further,  this  information  collection  will 
allow  for  measurement  of  the  impact  of 
the  program  on  facts  that  protect  youth 
from  problem  behaviors.  Respondents 
include  students  in  the  study  sample — 
both  treatment  and  control — and  school 
administrators  responsible  for  collecting 
and  maintaining  these  student's  school 
records. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
|FR  Doc.  98-26080  Filed  9-29-98;  8:45  am) 
BILUNO  COOE  4S10-2»-M 


DEPARTMENT  OF  LABOR 

Offica  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

September  28,  1998. 

The  Department  of  Labor  has 
submitted  an  emergency  processing 
public  information  collection  request 
(ICR)  for  the  Welfare  to  Work  Formula 
(ETA  9068)  and  Competitive  (ETA 
9068-1)  Cumulative  Quarterly  Status 
Reporting  formats  and  corresponding 
instructions  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  OMB 
approval  has  been  requested  by  October 
16,  1998.  A  copy  of  this  ICR,  with 
applicable  supporting  documentation, 
may  he  obtained  by  calUng  the 
Department  of  Labor  Cleeirance  Officer, 
Todd  Owen  at  ((202)  219-5096.  x  143). 
Comments  and  questions  about  the  ICR 
listed  below  should  be  forwarded  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 


Administration,  Office  of  Management 
and  Budget,  Room  10235.  Washington. 
DC  20503  ((202)  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  electronic 
submission  of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Welfare  to  Work  Formula  (ETA 
9068)  and  Competitive  (ETA  9068-1) 
Cumulative  Quarterly  Status  Reporting 
Formats  and  Corresponding 
Instructions. 

OMB  Number:  1205-0385. 

Frequency:  Quarterly. 

Affected  Public:  (1)  WtW  Formula 
Grants:  States,  local  governments,  and 
Private  Industry  Councils;  and,  (2)  WtW 
Competitive  Grants:  Eligible  appUcants 
from  business  and/or  other  for  profit 
and  non-profit  institutions.  Reporting 
Burden:  See  the  following  Tables  for 
Reporting  Burden  and  Cost  Estimates  for 
WtW  Formula  and  Bonus  Grants  (ETA 
9068)  and  Competitive  Grants  (ETA 
9068-1). 

Description:  The  proposed  ICR 
incorporates  data  elements  to  match 
performance  bonus  criteria  into  the 
WtW  Formula/Competitive  Ciunulative 
Reporting  Status  Forinats  (ETA  9068 
and  ETA  9068-1)  and  provides 
clarification  to  several  other  data 
elements.  The  WtW  program  is  a  new 


program  designed  to  assist  States  in 
providing  transitional  employment 
assistance  to  move  hard-to-employ 
recipients  of  Temporary  Assistance  for 
Needy  Families  into  unsubsidized  jobs. 
The  omiulative  quarterly  status  data  is 
requested  by  the  Employment  and 
Training  Administration  to  assist  in 
program  plaiming  and  management,  to 
measure  regulatory  compliance,  to 
evaluate  the  program,  and  for  audit 
purposes.  Transmittal  of  the  requested 
data  from  the  grantees  to  ETA  will  occur 
via  the  Internet  on  a  quarterly  basis.  The 
first  transmittal  of  the  revised  reporting 
formats  (ETA  9068  and  ETA  9068-1) 
will  be  due  to  ETA  by  March  15. 1999. 
which  will  include  cumulative  data 
from  the  inception  of  each  grant  through 
the  quarter  ending  December  31. 1998. 
Passwords  and  Personal  Identification 
Numbers  are  being  assigned  to  all 
grantees  to  enable  access  to  the 
reporting  formats  and  to  provide  a 
mechanism  for  data  certification. 

The  Formula  Grant  Cimiulative 
Quarterly  Financial  Status  Report  will 
serve  as  the  main  data  source  for 
assessing  distribution  of  the 
performance  bonus  funds  in  FY  2000. 
Thus,  performance  bonus  criteria  and 
data  elements  on  the  Formula  Grant 
Cumulative  Quarterly  Status  Report 
must  match.  Therefore,  substantial  job 
entry  data  (weekly  hours  worked), 
retention  data,  and  earnings  gained  data, 
for  participants  placed  in  unsubsidized 
and  earnings  gained  data,  for 
participants  placed  in  unsubsidized 
employment,  have  been  added  to  the 
Participants  Summary  Section.  Other 
minor  clarifications  to  the  reporting 
format  include:  (1)  Collapsing  Job 
Retention  Services  and  Supportive 
Services  into  one  line  item  for  reporting 
expenditures;  and  (2)  adding  a  line  item 
entitled  "Intake,  Assessment,  Eligibility 
Determination,  and  Case  Management" 
for  reporting  all  expenditures  that  are 
neither  for  pure  services  activities  nor 
for  administration. 
Todd  Owen, 
Departmental  Clearance  Officer. 

BILUNO  COOE  4S10-30-M 
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DOL,  ETA  Reoortine  Burden  for  WtW  Fonnulaand  Bonus  Grants  (ETA  9068^ 

ReqairemcBtt 

1st  Year 

2nd  Year 

3rd  Year 

IthYear 

Nvmber  of  Reports  Per  Entity  Per  Qoarter 

1 

1 

2 

2 

Toul  Nunbcr  of  Reports  Per  Entity  Per  Year 

3 

4 

8 

8 

Nvmber  of  Hoars  Required  for  Recording/ 
Reporting  Per  Quarter  Per  Report 

to  minutes 

iO  minutes 

120  minutes 

nominates 

Toul  Nomber  of  Hoon  Required  for  Recording/ 
Reporting  Hoars  Per  Entity  Per  Year 

2 

5 

8 

5 

Number  of  Entities  Reporting 

55 

55 

55 

55 

Toul  Number  of  Hours  Required  for  Recording/ 
Reporting  Burden  Per  Year 

110 

293 

440 

293 

Toul  Burden  Cost  @$10.S0  per  liour. 

$1,155.00 

S3.080.00 

S4.620.00 

S3.080.00 

Note:  Formula  Oiantt  will  only  be  issued  in  years  1  and  2;  Grantees  may  be  eligible  for  a  Bonus  grant  in  year  3. 
All  grant  funds  will  be  tracked  in  the  same  automated  format. 
In  year  1,  formula  graatt  will  not  be  allotted  until  the  2nd  qtr. 
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DOL.  ETA  ReDortiiie  Burden  for  WtW  Comoetitive  Grants  nETA  9068-  I'i 

Reqnireinents 

1st  Year 

2nd  Year 

3rd  Year 

4thYear 

Nvmber  of  ReporU  Per  Entity  Per  Quarter 

1 

1 

2 

2 

Toul  Nvmber  of  Reports  Per  Entity  Per  Year 
Namber  of  Hours  Required  for  Recording/ 
Reporting  Per  Quarter  Per  Report 

3 

40  minutes 

4 
80  minutes 

4 
120  minutes 

4 
80  minutes 

Toul  Number  of  Hours  Required  for  Recording/ 
Reporting  Hours  Per  Entity  Per  Year 

2 

5 

8 

5 

Estimated  Number  of  Entities  Reporting 

200 

200 

200 

200 

Total  Number  of  Hours  Required  for  Recording/ 
Reporting  Burden  Per  Year 

400 

1,067 

1.600 

1.067 

Toul  Burden  Cost  @$10.S0  per  hour. 

$4,200.00 

$11,200.00 

$16,800.00 

$11,200.00 

Note:  Competitive  Oranu  to  be  awarded  in  years  1  and  2.  Estimate  2 
All  grant  funds  will  be  tracked  in  the  same  automated  format. 
1  In  year  1,  Competitive  granu  will  not  be  let  until  the  2nd  quarter. 

00  grants  will  be  awarded  to  eligible  applicants. 

(FR  Doc.  9&-26254  Filed  9-29-98;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notica  98-130] 

NASA  Advisory  Council  (NAC). 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee 
(ASTTAC);  Airframe  Systems 
Sul)committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisory  Committee,  Airframe  Systems 
Subconmiittee  meeting. 

DATES:  Tuesday,  October  20, 1998, 8:30 
a.m.  to  4:30  p.m.  and  Wednesday, 
October  21, 1998, 8:30  a.m.  to  4:30  p.m., 
and  Thursday,  October  22, 1998,  8:30 
a.m.  to  4:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Building  1209,  Room  180, 
Hampton,  VA  23681-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Oarrel  Tenney,  National  Aeronautics 
and  Space  Administration,  Langley 
Research  Center,  Hampton,  VA  23681, 
757/864-6033. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Systems  Analysis 

— ^Fundamental  Concepts  and  Methods 

— Qvil  Transportation 

— ^High  Performance  Aircraft 

— ^Advanced  Subsonic  Technologies 

— ^High  Speed  Research 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  September  21, 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  98-26067  Filed  9-29-9%  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availabiUty  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
pubUshes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  pubUc 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
November  16, 1998.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepiare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedide.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  mil  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov. 

Requestere  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 


Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  Telephone:  (301)713-7110. 
E-mail:records.mgt@arch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accimiulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  Most 
schedules,  however,  cover  records  of 
only  one  office  or  program  or  a  few 
series  of  records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persoas  direcdy  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  dis{>osition  authority,  this 
public  notice  lists  the  organizational 
imit(s)  accumulating  the  records  or 
indicates  agency-wide  appUcability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accimiulated  throughout  an 
agency.  This  notice  provides  the  control 
nimiber  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-98-1,  2  items,  2 
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temporary  items).  Community  College  of 
the  Air  Force  course  description 
records,  which  were  previously 
approved  for  disposal,  and  applied 
science  degree  program  development 
records.  Records  include  course  charts, 
instruction  plans,  and  other  records 
describing  lower-level  college  courses  as 
well  as  program  objectives,  specialty 
training  standards,  lists  of  preferred 
electives,  and  related  records  used  to 
develop  lower-level  college  programs  in 
applied  science. 

2.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-98-2.  2  items,  2 
temporary  items).  Job  safety  training 
records,  which  document  the  issuance 
of  personal  p'^otective  equipment  and 
the  briefing  and  training  of  personnel  on 
such  matters  as  emergency  telephone 
numbers,  safety  belt  use,  manual  Ufting 
guidance,  and  mishap  reporting 
procedures. 

3.  Department  of  the  Air  Force, 
Agency-wide  {Nl-AFU-98-3,  3  items,  3 
temporary  items).  Records  containing 
weapons  and  communications  security 
serial  number  data,  which  were 
previously  approved  for  disposal.  They 
include  serial  niunber  images  identified 
by  National  Stock  Number,  serial 
nimiber  electronic  transaction  images, 
and  related  reports  and  listings. 
Proposed  revisions  reflect  a  new 
automated  reporting  process. 

4.  Department  of  Health,  Education, 
and  Welfare;  Office  of  Education; 
Division  of  International  Education; 
International  Education  Relations 
Branch  (Nl-1 2-98-1,  3  items,  3 
temporary  items).  Records,  dating  from 
1940  to  1962,  of  the  former  International 
Education  Relations  Branch  relating  to 
UNESCO  and  the  Organization  of 
American  States.  These  records 
document  administrative  support  for 
nonfederal  organizations. 

5.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  Office  of  Employment 
and  Unemployment  Services  (Nl-257- 
98-1,  8  items,  7  temporary  items). 
Suirvey  instruments,  data  files,  and  other 
records  used  in  conducting  a  time  use 
survey  of  randomly  selected 
respondents  to  study  how  to  estimate 
the  amoimt  of  nonmarket  work 
performed  in  the  United  States. 

6.  Department  of  the  Treasury, 
General  Counsel  (Nl-56-95-1,  3  items, 
3  temporary  items).  Status  Records  of 
Treasury  Decisions  and  Regulations, 
which  are  records  of  the  General 
Coimsel's  review  of  proposed 
regulations.  This  schedule  also  reduces 
the  retention  period  for  records  relating 
to  proposed  legislation,  which  were 
previously  approved  for  disposaL 

7.  Federal  Retirement  Thrift 
Investment  Board,  Office  of  External 


Affairs  (Nl-474-98-3.  2  items,  2 
temporary  items).  Database  extract 
reports  created  by  the  Department  of 
Labor  for  auditing  purposes,  which  are 
used  by  the  Board  to  discover  and 
correct  erroneous  information  in  Thrift 
Savings  Flan  accounts. 

8.  (^neral  Services  Administration 
(Nl-269-98-1,  6  items,  3  temporary 
items).  Schedule  covers  multiple, 
imrelated  series  of  older  records  stored 
at  the  Washington  National  Records 
Center.  Included  are  subject  files  of  the 
Abaca  Fiber  Program,  created  by  the 
Reconstruction  Finance  Corporation,  ca. 
1942-1960  (program  records  are 
proposed  for  permanent  retention); 
administrative  records  created  by  the 
Farm  Credit  Administration  and  the 
War  Assets  Administration  relating  to 
surplus  property  disposal,  ca.  1945- 
1950;  and  administrative  and  fiscal 
records  of  the  Office  of  the  GSA 
Comptroller,  accumulated  during  the 
1950's. 

9.  Office  of  Science  and  Technology 
PoUcy  (Nl-429-98-1,  5  items,  5 
temporary  items).  Residual  and 
fragmentary  records  of  the  defunct 
National  Space  Coimcil  now  in  the 
custody  of  the  Office  of  Science  and 
Technology  Policy.  Included  are  e-mail, 
word  processing,  and  administrative 
records  as  well  as  backup  tapes  and  e- 
mail  docimientation. 

Dated:  September  24, 1998. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 

(PR  Doc.  98-26131  Filed  »-29-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269, 50-270. 50-287] 

Duke  Energy  Corporaflon;  Notice  of 
Consideration  of  Issuanco  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-38, 
DPR-47,  and  DPR-55,  issued  to  Duke 
Energy  Corporation  (the  licensee)  for 
operation  of  the  Oconee  Nuclear 
Station,  Units  1,2,  and  3,  located  in 
Seneca,  South  Carolina. 

The  proposed  amendments  would 
incorporate  a  License  Condition  that 
would  allow  a  revision  to  the  Oconee 
Updated  Final  Safety  Analysis  Report 
that  addresses  potential  plant 


conditions  that  could  occur  during 
engineered  safeguards  functional  tests  of 
the  emergency  electrical  system.  These 
tests  are  planned  to  be  periformed  on 
Unit  3,  with  Unit  3  in  the  cold 
shutdown  condition,  and  Units  1  and_2^ 
operating  at  power.  If  an  actual  loss-of- ' 
coolant  accident  with  loss  of  offsite 
power  were  to  occur  on  Unit  1  or  2, 
simultaneously  with  test  initiation  on 
Unit  3,  the  Emergency  Power  System 
would  be  placed  in  a  condition  outside 
the  present  design  basis.  In  addition,  the 
requirements  of  Selected  Licensee 
Commitment  16.5.5,  Shutdown  Cooling 
Requirements,  will  not  be  met  during 
the  tests,  when  power  is  intentionally 
interrupted  to  the  low  pressure  injection 
pumps.  The  tests  are  scheduled  to  be 
performed  in  November  1998,  diuring 
the  Unit  3  refueling  outage.  The 
proposed  changes  address  an 
luireviewed  safety  question  that  reqmres 
prior  NRC  approval  before 
implementation. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regiilations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaltiated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  For  this  test,  the  affected  unit  is 
Oconee  3  which  will  be  in  a  post  refueling 
shutdown  condition.  All  safety  functions  for 
maintaining  safe  shutdown  of  the  unit  are 
available.  The  UFSAR  [Updated  Final  Safety 
Analysis  Report)  Loss  of  Electric  Power 
accident  assiunes  two  types  of  events:  (1) 
Loss  of  load  and  (2)  Loss  of  all  system  and 
station  power.  Since  Unit  3  will  be  shutdown 
during  performance  of  this  test,  a  unit  trip 
cannot  occiu'.  Nothing  associated  with  this 
test  will  result  in  a  significant  increase  in  the 
likelihood  of  a  loss  of  all  systems  and  station 
power  since  both  Keowee  units  and  the 
switchyard  will  remain  available.  In 
addition,  the  gas  turbines  at  Lee  Steam 
station  will  be  available  and  the  SSP 
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[Standby  Shutdown  Facility]  diesel  will  be 
operable.  The  loss  of  all  station  power 
accident  analysis  assumptions  are  still  valid. 
Additionally,  since  the  switchyard  will 
remain  energized  and  available,  offsite  power 
can  quickly  be  reconnected  to  the  plant.  Core 
uncoveiy  and  possible  fuel  damage  is  not 
considered  a  concern  during  the  performance 
of  this  test. 

Oconee  Units  1  and  2  will  continue  to 
operate  as  normal  during  this  test,  and 
should  be  unaffected.  The  intentional  and 
controlled  interruption  of  power  to  the 
Oconee  Unit  3  auxiliaries,  including  decay 
heat  removal  (DHR)  systems  will  not  effect 
the  two  operating  units.  There  are  no  reactor 
trip,  shutdown  margin  or  reactivity 
management  concerns  on  either  of  the 
operating  units. 

The  Keowee  units  provide  the  main  source 
of  emergency  power  for  the  Oconee  units,  but 
they  are  not  accident  initiators.  This  test  has 
no  adverse  impact  on  the  ability  of  the 
Keowee  units  to  satisfy  their  design 
requirements  of  achieving  rated  speed  and 
voltage  within  23  seconds  of  receipt  of  an 
emeigency  start  signal. 

Although  not  a  design  basis  accident,  a 
hypothetical  station  blackout  condition 
where  all  offsite  power  and  the  Keowee  units 
are  lost  is  described  in  the  UFSAR.  As 
detailed  above,  this  test  will  not  deeneigize 
the  switchyard  or  remove  the  Keowee  units. 
Thus,  emergency  power  systems  will  remain 
available,  as  well  as  the  standby  shutdown 
facility  (SSF)  diesel,  and  there  is  no 
significant  increase  in  likelihood  of  a  station 
blackout.  The  p)erformance  of  this  test  does 
not  affect  the  probability  of  an  accident 
evaluated  in  the  UFSAR  (LOOP  (Loss  of 
Offsite  Power],  LOCA  (Loss-of-Coolant 
Accident],  and  LOCA/LOOP)  occurring  on  an 
operating  unit. 

In  the  extremely  unlikely  (2E-9)  event  that 
a  real  LOCA/LOOP  were  to  occur  on  either 
of  the  operating  units  simultaneously  with 
test  initiation  (simulated  LOCA/LOOP)  on 
Unit  3,  the  Oconee  Emergency  Power  System 
would  be  placed  in  a  condition  outside  the 
desigc^  bases.  The  Emergency  Power  System 
may  not  be  capable  of  handling  the  electrical 
loading  of  two  instantaneous  LOCA/LOOP 
events  withoiit  some  safety  related 
equipment  being  adversely  affected,  i.e. 
tripping  off,  experiencing  low  voltage,  etc. 
Therefore,  an  infinitesimally  small,  but  non- 
zero, increase  in  the  probability  of  a 
malfunction  of  equipment  important  to  safety 
AND  the  potential  consequences  of  a  LOCA/ 
LOOP  event  is  created  by  the  test 
Additionally,  the  requirements  of  Selected 
Licensee  Commitment  16.5.5  Shutdown 
Cooling  Requirements  (RCS  [Reactor  Coolant 
System]  Loops  not  full  and  Fuel  Transfer 
Canal  is  not  full]  will  not  be  met  during  each 
test  when  power  is  intentionally  interrupted 
to  the  LPI  [Low  Pressure  Injection]  pumps 
during  the  simulated  LOOP  and  again  during 
the  dead  bus  transfer  back  to  the  unit  startup 
transformer.  However,  the  chances  of  an 
actual  LOCA/LOOP  occurring  on  one  of  the 
operating  units  during  the  short  interval  of 
performance  of  this  test  has  been  shown  to 
be  insignificant. 

There  is  no  adverse  impact  on  containment 
integrity,  radiological  release  pathways,  fuel 


design,  filtration  systems,  main  steam  relief 
valve  setpoints,  or  radwaste  systems. 
Therefore,  based  on  the  probabilistic  risk 
assessment  (PRA)  analysis  and  information 
presented  in  the  Safety  Analysis  Section  of 
[the  licensee's]  submittal,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  not  be  significantly  increased 
by  the  proposed  test  and  related  UFSAR 
change. 

2.  Create  the  possibility  of  a  new  or 
difi'erent  kind  of  accident  from  the  accidents 
previously  evaluated? 

No.  The  emergency  power  systems  will 
remain  operable  and  available  to  mitigate 
accidents.  Unit  3  will  already  be  in  a 
shutdown  condition,  so  there  is  no  risk  of  an 
Oconee  Unit  3  trip,  challenge  to  the  reactor 
protective  system  (RPS),  and  LOCA/LOOP 
scenarios,  and  most  UFSAR  analyzed 
accident  scenarios  do  not  apply  to  it.  Since 
Unit  3  will  have  been  shutdown  for  greater 
than  30  days  and  be  in  a  post  refueling 
condition,  the  decay  heat  loads  are  relatively 
low.  Additionally,  on  Oconee  Unit  3,  while 
the  vessel  head  will  be  on  and  intact  and 
with  fuel  in  the  core  when  ECCS  [Emergency 
Core  Cooling  System]  injection  occurs,  the 
steam  generator  hand  holds  and  one 
pressurizer  safety  valve  will  be  removed. 
This  arrangement  precludes  any  potential  for 
low  temperature  overpressurization  (LTOP) 
problems.  The  suction  source  for  the 
injection  systems  will  be  the  BWST  [Borated 
Water  Storage  Tank]  which  contains  highly 
borated  water  at  >75  F.  Thus  there  are  no 
reactivity  management  or  10  CFR  [Part]  50 
Appendix  G  (NDTT  [nil-ductility  transition 
temperature])  concerns.  The  test  injection 
flow  rates  are  insignificant  compared  to  those 
required  to  cause  fuel  assembly/control  rod 
lift. 

Oconee  Units  1  and  2  will  continue  to 
operate  as  normal  during  this  test,  and 
should  be  unaffected.  The  intentional  and 
controlled  interruption  of  power  to  the 
Oconee  Unit  3  auxiliaries,  including  decay 
heat  removal  (DHR)  systems  will  not  affect 
the  two  operating  units.  There  are  no  reactor 
trip,  shutdown  mai:gin  or  reactivity 
management  concerns  on  either  of  the 
operating  units. 

Preplanning,  use  of  dedicated  operators, 
and  independent  verification  will  be 
employed  during  critical  test  phases. 

As  addressed  in  question  1  above,  in  the 
extremely  unlikely  (2E-9)  event  that  a  real 
LOCA/LOOP  were  to  occur  on  either  of  the 
operating  units  simultaneously  with  test 
initiation  (simulated  LOCA/LOOP)  on  Unit  3, 
the  Oconee  Emei;gency  Power  System  would 
be  placed  in  a  condition  outside  the  design 
bases.  Therefore,  an  infinitesimally  small,  but 
still  non-zero,  increase  in  the  probabilify  of 
a  malfunction  of  equipment  important  to 
safety  AND  the  potential  consequences  of  a 
LOCA/LOOP  event  is  created  by  the  test  and 
related  UFSAR  change.  However,  based  on 
the  supporting  information  in  the  PRA 
calculation  and  the  supporting  Safety 
Analysis,  no  new  significant  feilure  modes  or 
credible  accident  scenarios  are  postulated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  No  function  of  any  safiefy  related 
emeigency  povver  system/component  will  be 


adversely  affected  or  degraded  as  a  result  of 
this  test.  No  safety  parameters,  setpoints,  or 
design  limits  are  adversely  affected.  For  this 
test.  Unit  3  will  be  in  a  shutdown  condition, 
so  there  is  no  risk  of  an  Oconee  Unit  3  trip, 
challenge  to  the  reactor  protective  system 
(RPS),  LOCA/LOOP  scenarios,  and  most 
UFSAR  analyzed  accident  scenarios.  Strictly 
p)er  the  Technical  Sftecifications.  emeigency 
core  cooling  systems  (ECCS)  and  auxiliary 
power  systems  are  not  required  on  a  unit 
with  RCS  temperature  less  than  200^. 
However,  both  the  emeigency  power  and 
DHR  systems  will  remain  available  during 
the  test.  Decay  heat  removal  will  only  be 
briefly  interrupted  during  the  simulated 
LOCA/LOOP  portions  of  the  test.  Since  Unit 
3  will  be  shutdown  for  greater  than  30  days 
at  the  time  of  the  test,  the  decay  heat  loadis 
will  be  relatively  low,  and  compensatory 
measures  will  be  in  place  to  ensure  heat 
removal  capability  can  be  regained  in  a 
timely  manner.  Additionally,  while  the 
vessel  head  will  be  in  place  and  torqued  and 
fuel  will  be  in  the  core  on  Oconee  Unit  3 
when  ECCS  injection  occius,  the  steam 
generator  hand  holes  and  one  pressurizer 
safety  valve  will  be  removed. 

Oconee  Units  1  and  2  will  continue  to 
operate  as  normal  during  this  test,  and 
should  be  unaffected.  The  intentional  and 
controlled  interruption  of  power  to  the 
Oconee  Unit  3  auxiliaries,  including  decay 
heat  removal  (DHR)  systems  will  not  affect 
the  two  operating  units.  There  are  no 
significant  reactor  trip,  shutdown  maigin  or 
reactivity  management  concerns  on  either  of 
the  operating  units. 

There  is  no  adverse  impact  to  the  nuclear 
fuel,  cladding,  RCS,  or  required  containment 
systems.  Therefore,  the  margin  of  safefy  is 
not  significantly  reduced  as  a  result  of  this 
test. 

Duke  has  concluded  based  on  the  above 
information  that  there  are  no  significant 
hazards  considerations  involved  in  this 
amendment  request 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
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final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Doc\mient  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  30, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Oconee 
County  Library,  501  West  South  Broad 
Street,  Walhalla,  South  Carolina.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  ihe  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  J. 
Michael  McGarry,  m,  Winston  and 
Strawn,  1200  17th  Street,  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  September  17, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Oconee  County  Library,  501  West 
South  Broad  Street,  Walhalla.  South 
Carolina. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  September  1998. 
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For  the  Nuclear  Regulatory  Conunission. 
David  E.  LaBai^. 

Senior  Project  Manager,  Project  Directorate 
n~2.  Division  of  Reactor  Projects— I/II,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  98-26208  Filed  9-29-98;  8:45  am] 
BNJJNO  CODE  79(»41-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  50-219} 

GPU  Nuclear,  Inc.  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
16  issued  to  GPU  Nuclear,  Inc.,  (the 
Ucensee)  for  operation  c^the  Ouster 
Creek  Nuclear  Generating  Station 
located  in  Ocean  County,  New  Jersey. 

The  proposed  amendment  would 
revise  Section  5.4.8  of  the  Oyster  Creek 
Nuclear  Generating  Station  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
such  that  it  incorporates  the  use  of  a 
freeze  seal  as  a  temporary  part  of  the 
reactor  coolant  pressiue  boimdaiy. 

Before  issuance  of  the  proposed 
license  amendm^it,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitim 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  sfifety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is  ' 

presented  below: 

1.  The  License  Amendment  Request  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  repair  activity  involves  the 
placement  of  temporary  isolation  barriers, 
including  a  freeze  seal,  in  the  (reactor  water 
cleanup]  RWCU  System  piping  in  order  to 
isolate  valve  V-16-63  from  the  (reactor 


coolant  system]  RCS  while  repairs  are  being 
made.  The  isolation  barriers  frilfill  the 
function  of  the  valve  body,  which  is  passive 
integrity.  The  repair  activity  is  similar  to 
other  activities  routinely  performed  during 
refueling  outages  that  depend  upon  single 
isolation  barriers.  The  plant  was  designed  to 
permit  such  work  with  appropriate  isolation 
barrier(s)  in  place.  The  work  associated  with 
the  proposed  repair  activity  is  consistent 
with  this  premise. 

The  accident  considered  in  this  evaluation 
is  a  maintenance  repair  activity  with  a  RCS 
leak  that,  without  adequate  makeup,  would 
uncover  the  reactor  core.  Effective  isolation 
provisions  have  been  incorporated  into  the 
scope  of  the  proposed  repair  activity  which 
will  minimize  the  probability  that  a  RCS  leak 
will  occur.  The  freeze  seal  barrier  has  been 
demonstrated  to  last  55  minutes  following  a 
loss  of  nitrogen.  The  mitigating  action  to  be 
taken  upon  a  loss  of  nitrogen  supply  with  the 
stem/disc  removed  is  to  install  a  valve 
bonnet  seal  plate  assembly  and  thereby 
establish  integrity  of  the  reactor  coolant 
pressure  boundary.  In  addition,  sufficient 
makeup  capacity  is  provided  to  maintain  the 
(reactor  pressure  vessel]  RPV  water  level  at 
or  above  56"  [top  of  active  fuel]  TAF. 

Failure  of  the  freeze  seal  barrier  with  the 
valve  disc/stem  removed  would  result  in  a 
loss  of  RCS  water  inventory.  The  proposed 
repair  activity  is  bounded  by  the  events 
evaluated  in  UFSAR  Sections  15.6.5 
"Decrease  in  Reactor  Coolant  Inventory 
Events"  and  15.7.4  "Design  Basis  Fuel 
Handling  Accidents  in  the  Contaiiunent". 

Based  on  the  above,  the  proposed  activity 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  License  Amendment  Request  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

As  indicated  above,  the  accident 
considered  in  this  evaluation  is  a 
maintenance  repair  activity  with  a  RCS  leak 
that,  without  adequate  makeup,  would 
uncover  the  reactor  core.  The  proposed  repair 
activity  is  bounded  by  the  events  evaluated 
in  UFSAR  Sections  15.6.5  "Decrease  in 
Reactor  Coolant  Inventory  Events"  and  15.7.4 
"Design  Basis  Fuel  Handling  Accidents  in 
the  Containment".  As  such,  the  proposed 
License  Amendment  does  not  create  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  License  Amendment  Request  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

With  respect  to  the  piping  subjected  to  the 
freeze  seal,  an  evaluation  of  stress  and 
materials  issues  concluded  that  the  ductility 
'  and  notch  toughness  of  the  pipe  base  metal, 
weld  metal,  and  weld  heat  affected  zone  will 
remain  high  during  the  operation.  In 
addition,  no  permanent  changes  to  the  base 
metal,  weld  metal  or  heat  affected  zone 
material  pro[)erties  or  corrosion  resistance 
are  expected.  Moreover,  the  maximum  stress 
intensity  in  the  cooled  weld  is  acceptable  per 
(American  Society  of  Mechanical  Engineers) 
ASME  Codes  or  B31.1  requirements.  In  light 
of  the  above,  it  was  concluded  that  the  pipe 
condition  will  not  change  as  a  result  of  the 


freeze  seal  and  that  it  will  retain  its 
capabilities  to  meet  its  design  loading. 

A  decrease  in  reactor  coolant  inventory 
caused  by  a  leak  or  niptiire  is  a  (loss-of- 
coolant-accident)  LDCA  condition  that  has 
been  evaluated  in  the  UFSAR  The  proposed 
repair  activity  is  boimded  by  the  events 
eraluated  in  UFSAR  Sections  15.6.5 
"Decrease  in  Reactor  Coolant  Inventory 
Events"  and  15.7.4  "Design  Basis  Fuel 
Handling  Accidents  in  the  Containment". 
The  proposed  repair  activity  will  be 
performed  with  at  least  one  loop  of  the 
Reactor  Recirculation  System  in  the  open 
position  whereas  the  bcninding  events 
include  all  loops  open.  However,  since  the 
potential  energy  release  from  the  primary 
systems  is  significantly  less  than  that  which 
would  be  released  for  the  DBA  event,  the 
conditions  with  closed  loops  are  bounded. 
One  train  of  the  Core  Spray  System  is  capable 
of  providing  sufficient  water  to  restore  the 
RPV  water  level,  both  trains  will  be  operable 
during  the  proposed  repair  activity. 

Based  on  the  above,  the  proposed  License 
Amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conunission  will  not 
issue  the  amendment  tmtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occtu'  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
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0001,  and  should  cite  the  pubUcation 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  bearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  30, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

Jtroceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doounent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
doounent  room  located  at  the  Ocean 
County  Library,  Reference  Department, 
101  Washington  Street.  Toms  River.  NJ 
08753.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiu«  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 


which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to.  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 


significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  and  to 
Ernest  L.  Blake.  Jr..  Esquire.  Shaw. 
Pittman.  Potts  &  Trowbridge.  2300  N 
Street.  NW..  Washington,  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  wdth  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  19. 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC,  and  at  the 
local  pubUc  document  room  located  at 
the  Ocean  County  Library,  Refierence 
Department,  101  Washington  Street, 
Toms  River.  NJ  08753. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  B.  Eaton, 

Senior  Project  Manager,  Project  Directorate 
1-3,  Division  of  Reactor  Projects — I/n,  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  98-26205  Filed  9-2»-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

^[DockM  No.  50-221 

CBS  Corporation,  Westinghouse  Test 
Reactor,  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  a  license 
amendment  to  the  CBS  Corporation  (the 
licensee)  (formerly  Westin^ouse 
Electric  Corporation)  that  would  allow 


Federal  Regigter/Vol.  63.  No.  189 / Wednesday,  September  30,  1998 /Notices 


52309 


decommissioning  of  the  Westinghouse 
Test  Reactor  (WTR)  located  in 
Westmoreland  County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  WTR  Facility  is  located  in 
western  Pennsylvania,  near  the  town  of 
Madison,  and  is  on  a  site  called  the 
Waltz  Mill  site.  The  reactor  operated 
from  1959  to  1962,  primarily  as  a 
research  and  testing  reactor.  The  facility 
was  placed  in  a  condition  equivalent  to 
a  status  later  defined  by  the  U.S. 
Nuclear  Regidatory  Commission  (NRC) 
as  "SAFSTOR"  (safe  storage)  after  it  was 
shut  down  in  1962,  and  the  operating 
license  was  converted  to  "Possession 
Only"  (Amendment  No.  2,  dated  March 
25, 1963).  All  fuel  and  some  of  the 
reactor  internal  contents  have  been 
removed  from  the  reactor  vessel  and 
from  the  Waltz  Mill  site. 

The  licensee  submitted  a 
decommissioning  plan  in  accordance 
with  10  CFR  50.82(b)  on  July  31, 1997, 
as  supplemented  on  March  20  and  July 
10, 1998.  Decommissioning,  as 
described  in  the  plan,  will  be 
accompUshed  by  removal  and  disposal 
of  the  remaining  reactor  vessel  internal 
contents,  the  reactor  vessel,  and  the 
biological  shield.  The  balance  of  the 
WTR  facility  components  and  the 
remaining  residual  radioactive  materials 
will  be  transferred  to  the  existing  SNM- 
770  license  at  the  Waltz  Mill  site.  There 
are  no  radiological  limits  applicable  to 
the  transfer  of  structures,  materials,  and 
equipment  to  the  SNM-770  Ucense. 
other  than  the  radioactive  materials 
possession  limits  specified  in  the  SNM- 
770  Ucense. 

The  hcensee  submitted  a 
Decommissioning  Environmental  Report 
on  March  20, 1998,  which  addresses  the 
actual  or  potential  environmental 
impacts  resulting  from  the 
decommissioning  of  the  WTR  FadUty, 
including  decontamination, 
dismantlement,  and  site  restoration 
activities. 

Opportimity  for  a  hearing  was 
afforded  by  a  "Notice  of  Proposed 
Issuance  of  a  License  Amendment  and 
an  Order  Authorizing  Disposition  of 
Component  Parts,  Termination  of 
Facility  License,  and  Opportunity  for 
Hearing"  published  in  the  Federal 
Register  on  October  21, 1997  (62  FR 
54656).  There  were  no  requests  for  a 
hearing. 

Need  for  the  Proposed  Action 

The  proposed  action  is  necessary 
because  of  Westinghouse  Electric 
Corporation's  1962  decision  to  cease 
operations  permanently  at  the  WTR.  As 


specified  in  10  CFR  50.82,  any  licensee 
may  apply  to  the  NRC  for  authority  to 
surrender  a  license  voluntarily  and  to 
decommission  the  affected  facility. 
Further,  10  CFR  51.53(d)  stipulates  that 
each  applicant  for  a  Ucense  amendment 
to  authorize  decommissioning  of  a 
production  or  utilization  facility  shall 
submit  with  its  appUcation  an 
environmental  report  that  reflects  any 
new  information  or  significant 
environmental  change  associated  with 
the  proposed  decommissioning 
activities.  Also,  decommissioning  the 
WTR  and  transferring  the  residud 
radioactivity  and  remaining  WTR 
faciUties  to  the  SNM-770  Ucense  is  to 
allow  efficient  management  of  the  Waltz 
Mill  site  under  one  Ucense. 

Environmental  Impact  of  the  Proposed 
Action 

AU  decontamination  will  be 
performed  by  trained  personnel  in 
accordance  with  previously  reviewed 
procedures  and  will  be  overseen  by 
experienced  health  physics  staff.  SoUd 
and  Uquid  waste  will  be  removed  bom 
the  facility  and  managed  in  accordance 
with  NRC  requirements.  The  WTR  staff 
has  calculated  that  the  collective  dose 
equivalent  to  the  WTR  staff  for  the 
project  wiU  be  less  than  0.39  person- 
sievert  (39  person-rem. 
Decommissioning  Plan,  July  25, 1991, 
page  2-29).  The  maximiun  calculated 
pubUc  exposure,  to  the  most  exposed 
I>erson,  from  the  planned 
decommissioning  of  the  WTR  would  be 
less  than  IxiO"'  sievert  per  year  (1 
mrem  per  year,  Westinghouse  letter, 
March  20, 1998,  page  9). 

The  above  conclusions  were  based  on 
all  proposed  operations  being  carefully 
planned  and  controlled,  aU 
contaminated  components  being 
removed,  packaged,  and  shipped  offsite 
or  controlled  under  SNM-770. 
Furthermore,  the  existence  of 
radiological  control  procedures  that  will 
be  in  place  will  help  ensure  that 
releases  of  radioactive  wastes  from  the 
faciUty  are  within  the  limits  of  10  CFR 
Part  20  and  are  as  low  as  reasonably 
achievable  (ALARA). 

Based  on  the  review  of  the  s{>ecific 
proposed  activities  associated  with  the 
dismantUng  and  decontamination  of  the 
WTR  faciUty,  the  NRC  staff  has 
determined  that  there  will  be  no 
significant  increase  in  the  amoimts  of 
radioactive  effluents  that  may  be 
released  offsite,  and  no  significant 
increase  in  occupational  or  pubUc 
radiation  exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  action  will  not 
result  in  a  change  in  nonradiological 


plant  efQuent  and  will  have  no  other 
nonradiological  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  action. 

Alternatives  to  the  Proposed  Action 

The  four  alternatives  available  for 
disposition  of  the  WTR  are:  DECON. 
SAFSTOR,  ENTOMB,  and  no  action. 
These  alternatives  are  defined  as 
follows: 

UECON  is  the  alternative  in  which  the 
equipment,  structures,  and  portions  of 
the  faciUty  and  site  containing 
radioactive  contaminants  are  removed 
or  decontaminated  to  a  level  that 
permits  the  property  to  be  released  for 
unrestricted  use  shortly  after  cessation 
of  operations. 

SAFSTOR  is  the  alternative  in  which 
the  nuclear  faciUty  is  placed  and 
maintained  in  a  condition  that  allows 
the  nuclear  faciUty  to  be  safely  stored 
and  subsequently  decontaminated 
(deferred  decontamination)  to  levels 
that  permit  release  for  unrestricted  use. 

ENTOMB  is  the  alternative  in  which 
radioactive  contaminants  are  encased  in 
a  structiirally  long-Uved  material,  such 
as  concrete,  the  entombed  structure  is 
appropriately  maintained  and  continued 
surveillance  is  carried  out  until  the 
radioactivity  decays  to  a  level 
permitting  release  of  the  property  for 
unrestricted  use. 

The  licensee  has  evaluated  the  pros 
and  cons  of  these  alternatives  in  a  letter 
dated  March  20, 1998,  and  has  given 
acceptable  justification  for  proposing 
the  modified  DECON  approach.  It  is 
considered  a  modified  DECON  approach 
because  the  WTR  faciUty  will  not  be 
released  for  unrestricted  use  but  will  be 
transferred  to  an  existing  NRC  materials 
Ucense.  The  principal  reasons  for  this 
selection  are  as  follow: 

1.  The  faciUty  has  been  in  the 
SAFSTOR  mode  for  35  years  and  the 
majority  of  benefit  from  radioactive 
decay  has  already  been  realized. 

2.  Considering  the  potential  for  future 
escalation  in  the  cost  of  radioactive 
waste  burial  and  demolishment 
activities,  the  modified  DECON 
alternative  is  most  beneficial  now. 

3.  Integrating  the  remaining  WTR  area 
into  the  existing  materials  Ucense  at  the 
site  will  improve  the  efficiency  of  the 
decommissioning  activities  for  the 
entire  site  at  Waltz  Mill.  Key 
individuals  that  will  be  performing  the 
decoQunissioning  activities  have 
experience  from  other  decommissioning 
and  remediation  projects,  including 
performing  the  remediation  of  the  Waltz 
Mill  Site. 
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The  only  alternative  to  the  proposed 
dismantling  and  decontamination 
activities  is  to  maintain  possession  of 
the  reactor  in  the  SAFSTOR  mode.  This 
approach  would  include  monitwing  and 
reporting  for  the  duration  of  the  safe 
storage  period.  However,  the  licensee 
has  determined  that  it  would  be  more 
efficient  to  terminate  the  reactor  license 
by  removing  the  remaining  reactor 
vessel  internal  contents,  the  reactor 
vessel  and  the  biological  shield,  and 
transferring  the  balance  of  the  facility 
components  and  remaining  residual 
radioactivity  to  the  existing  SNM-770 
license. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Environmental  Report 
submitted  on  March  20. 1998.  for  the 
WTR. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  June  23, 1998,  the  NRC  staff 
consulted  with  the  Pennsylvania  State 
OfBcial,  Ray  Woods,  of  the  Bureau  of 
Radiation  Protection,  Peimsylvania 
Department  of  Environmental 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  There 
was  no  ob}ection  to  the  conclusions 
reached  in  the  enviromnental 
assessment. 

Finding  of  No  Significant  Impact 

Based  upon  the  enviroiunental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
i  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  July  31, 1997,  March  20, 
and  July  10, 1998,  which  are  available 
for  pubic  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Conunission. 

Seymour  H.  Weiss, 

Director,  Son-Power  Reactors  and 
Decommissioning,  Project  Directorate, 
Division  of  Reactor  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-26209  Filed  9-29-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMSSION 

[Doctot  Ikw.  50-250  and  50-2S1] 

Florida  Power  and  Ugtit  Company, 
Tuilwy  Point  Untt  3  and  Unit  4; 
Environinanwl  Aaaaaamant  and 
Finding  of  No  SigniUcant  Impact 

The  U.S.  Nuclear  Regidatory 
Commission  (the  Commission  or  NRC) 
is  considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Florida  Power  and  Light 
Company  (the  licensee),  holder  of 
Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41  for  operation  of  Tiui^ey 
Point  Units  3  and  4.  respectively. 

EBvireaaieBtal  AsseaaaeBt 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
December  12, 1996,  as  supplemented 
July  31,  October  31,  and  December  17„ 
1997,  and  June  2  and  August  4. 1998,  for 
exemption  from  certain  requirements  of 
Appendix  R,  "Fire  Protection  Program 
for  Nuclear  Power  Facilities  Operating 
Prior  to  January  1, 1979,"  for  Turkey 
Point  Units  3  and  4.  Specifically,  the 
licensee  requested  an  exemption  bora 
the  requirements  of  Appendix  R, 
Subsection  III.G.2.a,  for  raceway  fire 
barriers  in  outdoor  fire  zones,  excluding 
the  Open  Turbine  Building.  On 
February  24, 1998,  the  staff  issued  a 
partial  exemption  for  fire  zones  47, 
54.113. 114. 115. 116  .118. 119. 120.  and 
143,  and  denied  the  exemption  request 
for  fire  zone  106R.  The  current 
exemption  request  covers  fire  zones 
79— partial.  81. 84— partial,  86. 88— 
partial,  and  89-particd.  Fire  zone  131 
will  be  addressed  separately. 

The  Need  for  the  Proposed  Action 

The  Thermo-Lag  fire  barriers  installed 
at  Turkey  Point  Units  3  and  4  were 
found  to  have  a  rating  of  25-minutes, 
which  does  not  meet  the  requirements 
specified  in  Subsection  III.G.2.a.  The 
proposed  exemptions  are  needed 
because  compliance  with  the  regulation 
would  result  in  significant  additional 
costs. 

Environmental  Impacts  of  the  Projposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action 
involves  features  located  entirely  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probability  or 
consequences  of  accidents  or  result  in  a 


change  in  occupational  or  oEErite  dose. 
Therefore,  there  are  no  radiological 
impacts  associated  with  the  proposed 
action. 

The  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluents  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (no-action  alternative). 
Denial  of  the  application  would  result 
in  no  change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operation  of  Turkey  Point 
Units  3  and  4.  dated  July  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  17, 1998.  the  NRC  staff 
consulted  with  the  Florida  State  official, 
Mr.  William  Passetti  of  the  Bureau  of 
Radiation  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  12, 1996.  as 
supplemented  on  July  31,  October  31, 
and  December  17. 1997,  and  June  2  and 
August  4, 1998,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  and  at  the  local  public 
docimient  room  located  at  the  Florida 
International  University,  University 
Park.  Miami.  Florida. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  September  1998. 
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For  the  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon, 

Director,  Project  Directorate  tt-3.  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  99-26206  Filed  9-29-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  and  5fr-388] 

Pannsylvania  Powar  and  Light 
Company  Allaghany  Elactric 
Cooparativa,  Inc.  Suaquahanna  Staam 
Elactric  Station,  Unita  1  and  2; 
Envlronmantal  Aaaaaamant  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF- 
14  and  NPF-22,  issued  to  Pennsylvania 
Power  and  Light  Company  (the 
licensee),  for  operation  of  the 
Susquehanna  Steam  Electric  Station 
(SSES).  Units  1  and  2,  located  in 
Luzerne  County,  Pennsylvania. 

Environmental  Asseannent 

Identification  of  the  Proposed 

The  proposed  action  would  revise 
Facility  Operating  Licenses  Nos.  NPF- 
14  and  NPF-22,  to  reflect  the  change  in 
the  licensee's  name  from  Pennsylvania 
Power  &  Light  Company  to  PP&L,  Inc. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  April  23, 1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
have  the  licenses  accurately  reflect  the 
new  legal  name  of  the  licensee. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  changes  to 
the  licenses.  There  will  be  no  impact  on 
the  status  of  the  Operating  Licenses 
(OLs)  or  the  continued  operation  of  the 
SSES,  since  the  proposed  changes  are 
solely  administrative  in  nature.  The 
proposed  changes  tipdate  the  OLs  so 
that  references  to  the  licensee's  name 
will  be  consistent  with  the  new 
corporate  name,  PP&L,  Inc.,  of  the 
licensee. 

The  proposed  changes  are 
administrative  in  nature  and  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  t)rpes  or  amounts  of  any  effluents 
that  may  be  released  ofiisite,  and  there 
is  no  significant  increase  in  the 
allowable  occupational  or  public 


radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
.    changes  are  administrative  in  nature 
and  do  not  involve  any  physical  features 
of  the  plant.  Thus,  the  proposed  changes 
do  not  affect  nonradiological  plant 
effluents  and  have  no  other 
environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  acticm,  the  staff  considered 
denial  of  the  proposed  action  (no-action 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
enviromnental  impacts.  The 
enviroiunental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  SSES,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  21. 1998,  the  staff  consulted 
with  the  Pennsylvania  State  official,  Mr. 
M.  Maingi  of  the  Pennsylvania 
Department  of  Environmental  Protection 
Bureau,  Division  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
the  proposed  action,  llie  State  official 
had  no  comments. 

Finding  of  No  Significant  Inqiact 

Based  upon  the  enviromnental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efiiect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  detidls  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  23, 1998,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Osteriiout  Free  Library,  Reference 


Department,  71  South  Franklin  Street. 
Wilkes-Barre,  PA  19464. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Neiaea. 

Senior  Project  Manager,  Project  Directorate 
1-2,  Division  ofReactor  Projects— UU.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-26207  FUed  9-29-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMM^SION 

PMeaae  No.  34-40475;  File  No.  Sft-EMCC- 


SalHIagulatory  Organizatlona; 
Emarging  Marfwia  Claarfng 
Corporation:  Notioa  of  Filing  and  Omar 
QranUng  Accalaralad  Approval  of  a 
Propoaad  Rula  Ctianga  Ralating  to 
PairOff  Procadwaa  for  FaH  Racalva 
and  Fail  Dallvar  OMigatlona 

September  24. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  18, 1998.  the  Emerging 
Maritets  Clearing  Ccwporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  and  on 
September  22, 1998.  amended  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  items  have 
been  prepared  primarily  by  EMOC.  The 
Commission  is  pubUshLig  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval. 

L  Self-Regnlatoty  Oi:ganizati<»'s 
Statement  of  the  Tenns  of  Sobetanca  of 
the  Propoeed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  EMOC  to  perform 
pair-o&  with  respect  to  fail  receive  and 
fail  deliver  obUgations  fm  EMOC 
eligible  instruments  other  than 
warrants. 

n.  Self-Regnlatoty  Oisanizatkn's 
Statement  of  dw  Poipoae  of,  and 
SUtutmy  Basis  for,  the  Propoeed  Role 
Change 

In  its  filing  %vith  the  Commission. 
EMOC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMOC  has  prepared 


>  15  U.S.C  78s(b)(l). 
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summaries,  set  forth  in  sections  A,  B, 
and  C  t)elow,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  EMCC  commenced  operations 
in  April  1998.  EMCC  states  that  it  has 
experienced  a  98%  settlement  rate  on 
settlement  date.  However,  during  the 
last  few  weeks  (due  to  the  current  global 
market  environment),  EMCC  has  seen 
the  settlement  rate  decline  vnth  respect 
to  certain  instruments  to  less  than  50%. 
Currently,  there  are  more  than  2000 
open  fails  on  the  books  of  EMCC,  as 
well  as  those  of  its  members,  in  selected 
issues. 

Prior  to  the  formation  of  EMCC,  if  a 
member  was  experiencing  a  significant 
fail  problem,  it  would  conduct  bilateral 
pair-offs  with  its  counterparties  on  the 
failed  transactions.  EMCC  has 
determined  that  it  would  be  beneficial 
for  both  EMCC  and  its  members  for 
EMCC  to  conduct  bilateral  pair-offs  to 
help  eliminate  fails  for  the  following 
reasons.  First,  EMCC  beUeves  that  the 
bilateral  pair-offs  will  help  to  eliminate 
uncertainties  that  could  result  from 
potential  buy-ins  of  the  failed 
transactions.  (Buy-ins  have  the  potential 
to  exacerbate  existing  market  volatility.) 
Second,  EMCC  expects  it  could 
eliminate  the  need  for  members  to 
deposit  significant  additional  amoimts 
of  clearing  fund  obligations  related  to 
the  failed  positions.  This  could  benefit 
members  by  allowing  them  to  utilize 
these  funds  in  other  ways  during 
periods  of  market  volatility.  Third,  EMC 
expects  that  bilateral  pair-offs  v\rill 
permit  members  as  well  as  EMCC  to 
reduce  the  nimiber  of  open  fails  carried 
on  their  books  on  a  daily  basis. 

Fail  deliver  and  fail  receive 
obligations  may  be  paired-off  only  if  (i) 
they  relate  to  E^CC  eligible  instruments 
within  the  same  ISIN,  (ii)  they  relate  to 
the  same  quantity  of  EMCC  eligible 
instnmients  either  individually  or  when 
aggregated  with  other  fail  obligations  (a 
fail  obligation  cannot  be  partially 
paired-off),  and  (iii)  the  original 
transactions  underlying  fail  obligations 
to  be  paired-off  are  with  the  same 
coujiter  party. 

The  proposed  rule  change  permits 
EMCC  to  conduct  pair-offs  as  frequently 
as  EMCC  determines  is  necessary  and 
for  such  EMCC  instruments  as  E^CC 
determines  to  be  beneficial.  The  pair-off 
process  gives  members  the  opportimity 
to  notify  EMCC  if  they  determine  to  be 


excluded  from  a  particular  pair-off  date. 
With  respect  to  the  first  bond  pair-off, 
EMCC  states  that  members  have  been 
notified  that  EMCC  has  requested  that 
the  Commission  approve  the  proposed 
rule  change  to  allow  EMCC  to  conduct 
the  first  pair-off  process  on  Friday, 
September  25, 1998.  EMCC  states  that  to 
date  all  members  have  indicated  that 
they  intend  to  participate  in  the  first 
bond  pair-off.  EMCC  will  notify 
members  regarding  the  approval  of  the 
rule  filing  and  at  such  time,  EMCC  will 
confirm  with  its  members  the 
scheduling  of  the  first  pair-off  process. 
With  respect  to  future  bond  pair-offs, 
EMCC  intends  to  give  its  members  two 
days  prior  notice  of  any  such  bond  pair- 
off.  The  pair-off  process  may  be 
conducted  with  respect  to  specific 
EMCC  eligible  instnmients  or  with 
respect  to  all  EMCC  eUgible 
instruments.  Depending  upon  the 
number  of  fails  affected  by  the  pair-off 
process,  the  time  period  for  conducting 
the  pair-off  process  could  extend 
beyond  one  business  day. 

As  a  result  of  the  pair-off  process, 
EMCC  will  issue  cancellation 
instructions  on  behalf  of  the  affected 
members  to  the  appropriate  qualified 
securities  depository  ("QSD")  with 
respect  to  each  paired-off  transaction.  In 
addition,  EMCC  will  issue  to  the  QSD 
appropriate  debit/credit  instructions 
which  result  from  the  differences  among 
the  transactions  which  have  been 
paired-off. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder  because  it  will 
facilitate  the  prompt  and  accurate 
settlement  of  seciuities  transactions.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Orgonization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  received  by  EMCC. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)«  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Conmiission 
believes  that  EMCC's  rule  change  is 
consistent  with  EMCC's  obligations 
under  Section  17A(b)(3)(F)  because  the 
bilateral  pair-off  process  will  help 
reduce  the  number  of  failed  transactions 
on  EMCC's  books.  By  reducing  the 
number  of  failed  transactions,  EMCC 
will  be  able  to  increase  the  number  of 
transactions  which  settle  promptly  and 
on  a  timely  basis. 

EMCC  has  requested  that  the 
Conunission  find  gooc  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing. 
Because  of  the  current  global  market 
environment.  EMCC  has  requested  that 
its  proposed  rule  change  be  approved  by 
Thursday,  September  24. 1998,  so  that 
EMCC  may  conduct  the  first  pair-off  on 
Friday.  September  25. 1998.  to  begin 
eliminating  fails  as  soon  as  possible.  In 
order  to  allow  EMCC  to  begin  using  its 
pair-off  process  as  soon  as  practically 
possible,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of 
filing. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vtrith  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vnthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


>  The  Commission  has  modified  parts  of  these 
statements. 
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office  of  EMCC.  All  submissions  should 
refer  to  the  File  No.  SR-EMCC-09-09 
and  should  be  submitted  by  October  21, 
1998. 

It  is  therefore  ordered,  piirsuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-98-09}  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  Ck)mmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  98-26156  Filed  9-29-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-40463;  File  No.  SR-6SCC- 
98-03] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Retarding 
Antendments  to  GSCC's  By-Laws 

September  23, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectihties  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
August  31, 1998,  the  Government 
Sectuities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  bom 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
GSCC  will  amend  its  by-laws  to  allow 
GSCC's  Board  of  Directors  to  determine 
which  individuals  shall  serve  as  GS(X's 
chief  executive  officer  ("CEO")  and 
chief  operating  officer  ("COO"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

GSCC  was  formed  by  the  National 
Securities  Clearing  Corporation 
("NSCC")  in  1986.  IniUally,  GSCC  was 
a  wholly  owned  subsidiary  of  NSCC. 
However,  in  December  1987  GSCC 
shares  were  issued  in  a  private 
placement,  and  now  approximately 
seventy-five  percent  of  GSCC's  shares 
are  owned  by  its  member  firms.  In 
August  1988,  GSCC  began  providing 
services  to  its  members,  and  its  first 
participant  shareholder  Board  of 
Directors  was  elected. 

GSCC's  shareholder  agreement 
provides  that  NSCC  has  the  right  to 
nominate  two  individuals  for  election  to 
the  GSCC  Board  and  that  GSCC  is  to 
designate  one  of  those  individuals  to  the 
position  of  Vice-Chairman.  Since  GSCC 
was  incorporated  in  1986,  GSCC's  by- 
laws provided  that  the  Vioe-Chairman  of 
GSCC's  Board  shall  automatically  be  its 
CEO  and  that  GSCC's  President  shall 
automatically  be  the  COO. 

For  ten  years,  GSCC  has  operated  as 
the  central  clearing  corporation  for  the 
government  securities  marketplace.  As  a 
result,  GSCC  now  believes  that  in  order 
to  ensure  its  independence,  GSCC's 
Board  of  Directors  should  determine  for 
itself  which  individuals  shall  serve  as 
the  CEO  and  COO.  Therefore,  under  the 
proposed  rule  change  GSCC  will  amend 
its  bv-laws  to: 

(1)  Delete  the  provision  that  states 
that  the  Vice  Chairman  of  the  Board 
shall  be  CEO  of  GSCC. 

(2)  Delete  the  provision  that  states 
that  the  President  shall  be  the  COO  of 
GSCC,  and 

(3)  Make  other  conforming  changes  so 
as  to  appropriately  reflect  the 
responsibilities  of  the  CEO  and  COO. 

GSCC  intends  to  continue  its  close 
affiliation  with  NSCC  and  to  maintain 
the  current  synergies  that  GSCC  shares 
with  NSCC,  such  as  the  ancillary 
accounting,  administrative  services, 
human  resources,  and  treasury  services 
that  NSCC  provides  for  GSCC.  hi 
addition,  GSCC  vnll  seek  out  additional 
ways  that  NSCC  and  GSCC  can  work 
together. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder 
because  the  amendments  to  GSCC's  by- 


s  17  CFK  200.30-3(a)(12). 
>  15  U.S.C  78s(b)(l). 


2  The  Conunission  has  modified  the  text  of  the 
sununaries  prepared  by  GSCXI. 


laws  will  allow  GSCC's  Board  of 
Directors  to  determine  for  itself  which 
individuals  shall  serve  as  GSCC's  CEO 
and  COO. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  rule  change  filing  and 
comments  will  be  solicited  by  an 
important  notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

m.  Date  of  Effiectivenest  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IX  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  IX  20549.  Copies  of  such 
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ruling  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-98-03  and 
should  be  submitted  by  October  21, 
1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-26097  Filed  9-29-98;  8:45  am] 

WLUNG  0006  S01O-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[Docket  No.  FHWA-08~4489] 

Notice  of  Request  for  Clearance  of  a 
New  Information  Collection:  Food 
Service  Highway  Signs  Study 

AQENCY:  Federal  Highwray 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperworlc  Reduction  Act  of  1995, 
this  notice  aimoujices  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  a  new  information  collection 
described  in  more  detail  under 
Supplementary  Information.  This 
information  collection  provides  for  a 
study  to  be  conducted  by  the  FHWA  to 
determine  the  practices  of  the  States 
regarding  specific  food  service  signs  as 
described  in  the  Manual  on  Uniform 
Traffic  Control  Devices  for  Streets  and 
Highways  (MUTCD). 
DATES:  Comments  must  be  submitted  on 
or  before  November  30, 1998. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  docuiment  and  must  be  submitted  to 
the  EK)cket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  and  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Huckaby,  HHS-10,  Room  3414, 
(202)  366-9064,  Office  of  Highway 
Safety,  Federal  Highway 


'  17  CFR  200.30-3(a)(12). 


Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Food  Service  Highway  Signs 
Study. 

Background:  The  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Section  1213(g),  directs  the 
Secretary  of  the  U.S.  Department  of 
Transportation  to  conduct  a  study  of 
States'  practices  for  specific  food  service 
signs  described  in  sections  2G-5.7  and 
2G-5.8  of  the  MUTCD.  TEA-21  requires 
that  the  study  shall  examine,  at  a 
minimum:  (a)  the  practices  of  all  States 
for  determining  businesses  eligible  for 
inclusion  on  such  signs;  (b)  whether 
States  allow  businesses  to  be  removed 
from  such  signs  and  the  circumstances 
for  such  removal;  (c)  the  practices  of  all 
States  for  erecting  and  maintaining  such 
signs,  including  the  time  required  for 
erecting  such  signs;  and  (d)  whether 
States  contract  out  the  erection  and 
maintenance  of  such  signs.  A  report  to 
Congress  is  due  not  later  than  one  year 
after  the  enactment  of  TEA-21  on  the 
results  of  the  study,  including  any 
recommendations  and,  if  appropriate, 
modifications  to  the  MUTCD. 

MUTCD  criteria  for  specific  service 
signing  is  described  in  sections  2G-5.7 
and  2G-5.8  of  the  Manual.  TEA-21 
provided  modified  criteria  in  MUTCD, 
Section  1217,  Eligibility,  paragraph  (f), 
Information  Services,  as  follows: 

A  food  business  that  would  otherwise  be 
eligible  to  display  a  mainline  business  logo 
on  a  specific  service  food  sign  described  in 
section  2G-5.7(4)  of  part  IIG  of  the  1988        - 
edition  of  the  Manual  on  Unifoim  Traffic 
Control  Devices  for  Streets  and  Highways 
under  the  requirements  specified  in  that 
section,  but  for  the  Eact  that  the  business  is 
open  6  days  a  week,  cannot  be  prohibited 
from  inclusion  on  such  a  food  sign. 

Respondents:  Departments  of 
Transportation  in  50  States  and  Puerto 
Rico  and  the  District  of  Columbia. 

Estimated  Average  Burden  Per 
Response:  2  hours. 

Estimated  Total  Annual  Burden:  104 
hours. 

Frequency:  This  is  a  one-time 
collection. 

Public  Comments  Invited:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including,  but  not  limited  to: 
(1)  the  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality. 


utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB's 
clearance  for  this  information 
collection. 

Electronic  Availability:  An  electronic 
copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  Federal  Register  electronic  bulletin 
board  service  (telephone  nimiber:  202- 
512-1661).  Internet  users  may  reach  the 
Federal  Register's  WWW  site  at: 
http://www.access.gpo.gov/su docs. 

Authority:  49  CFR  1.48;  P.L  105-178. 

Issued  on:  September  22, 1998. 
Frederick  G.  Wright, 
Director,  Office  of  Budget  and  Finance. 
[FR  Doc.  98-26154  Filed  9-29-98: 8:45  am] 
BILUNQ  CODE  4»1»-4a-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
To  Support  Biomechanics  Research 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Amendment  of  agency 
announcement  published  August  10, 
1998  and  August  1 3, 1998,  Federal 
Register  Volume  63,  No.  153  and  156. 
respectively. 

SUMMARY:  The  original  dates  for  receipt 
of  applications  (September  30, 1998  and 
October  5, 1998)  are  hereby  extended  to 
3  pm  on  November  20, 1998. 

Dated:  September  24, 1998. 
Joseph  N.  Kanianthra, 
Acting  Associate  Administrator  for  Research 
and  Development. 

[FR  Doc.  98-26153  Filed  9-29-98;  8:45  am] 
BHJJNO  COOE  4*10-6«-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-e8-4470] 

Pipeline  Safety:  Meetings  of  Pipeline 
Safety  Advisory  Committees 

agency:  Office  of  Pipeline  Safety, 

Research  and  Special  Programs 

Administration,  DOT. 

ACTION:  Notice  of  Advisory  Committee 

meetings. 
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SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  5  U.S.C.  App.l)  notice 
is  hereby  given  of  the  following 
meetings  of  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC) 
and  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
(THLPSSC).  Both  the  TPSSC  and  the 
THLPSSC  are  statutorily  mandated 
advisory  committees  that  assist  RSPA's 
Office  of  Pipeline  Safety  in  its 
consideration  of  proposed  safety 
standards,  risk  assessments,  and  safety 
policies  for  hazardous  Uquid  and 
natiiral  gas  pipelines.  Each  committee 
has  an  authorized  membership  of  15 
persons,  five  each  from  government, 
industry,  and  the  public.  The 
committees  meet  in  May  and  November 
of  each  year.  Each  Committee  meeting, 
as  well  as  a  joint  session  of  the  two 
Committees,  is  held  at  the  Department 
of  Transportation,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  The  November  1998  meetings 
will  be  held  in  room  6332. 
ADDRESSES:  Comments  pertaining  to  this 
meeting  should  be  sent  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Plaza  401, 400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001,  or  you  can  E-Mail  your  comments 
to  ops.comments@rspa.dot.gov. 
Comments  must  identify  the  docket 
number  RSPA-9&-4470.  The  Dockets 
Facility  is  located  on  the  plaza  level  of 
the  Nassif  Building  in  Room  401,  400 
Seventh  Street,  SW.  Washington,  DC. 
The  Dockets  Facility  is  open  from  10:00 
a.m.  to  5:00  p.m.,  Monday  through 
Friday,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary-Jo  Cooney.  OPS.  (202)  366-4774, 
regarding  the  subject  matter  of  this 
notice. 

SUPPLEMENTARY  INFORMATKM:  On 
November  5, 1998,  at  9:00  a.m.,  the 
TPSSC  will  meet.  Topics  to  be 
discussed  by  the  gas  pipeline  advisory 
committee  include: 

1.  Definition  of  Gas  Gathering  Lines 
(Docket  PS-122) 

2.  Remotely  Controlled  Valves  on 
Natural  Gas  Pipeline  Facilities 
(Docket  PS-97-2879) 

3.  Adoption  of  Industry  Standards  for 
Liquefied  Natural  Gas  Facilities 
(Docket  PS-97-3002) 

4.  Plastic  Pipeline  Safety  Standards 
(Docket  PS-98-3347) 

5.  Gas  Pipeline  Repair:  Pipe  Wrap 
Repair  Methods 

6.  Risk  Manag^nent  Local  Distribution 
Company  (LDC)  Initiative 

On,  November  5, 1998,  at  1:00  p.m., 
the  TPSSC  will  be  joined  by  members  of 
the  THLPSSC  for  a  joint  session  of  the 


gas  and  hazardous  Uquid  pipeline 
advisory  committees.  Topics  to  be 
discussed  include: 

1.  Corrosion  Control  on  Gas  and 
Hazardous  Liquid  Pipelines  (Docket 
RSPA-97-2762) 

2.  Qualification  of  Pipeline  Personnel 
(Docket  RSPA-98-3783) 

3.  Changes  in  Enforcement  Proceedings 
(Docket  RSPA-98-4284) 

4.  Underwater  Abandoned  Pipeline 
Facilities  (Docket  RSPA-97-2094) 

5.  Undergroimd  Damage  Prevention 
Activities:  DAMQAT  and  the  Best 
Practices  Study 

6.  System  Integrity  Inspection  Pilots 

7.  Risk  Management  Demonstration 

8.  Cost-Benefit  Analysis  Framework 
Working  Group 

9.  National  Pipeline  Mapping  System 

On  November  6, 1998.  from  9:30  a.m. 
to  11:30  a.m..  the  THLPSSC  will  meet. 
Topics  to  be  discussed  by  the  hazardous 
liquid  pipeline  advisory  committee 
include: 

1.  Unusually  Sensitive  Areas  (Dcicket 
PS-140) 

2.  Pressure  Testing  of  Older  Hazardous 
Liquid  Pipelines  and  Terminals 
(Docket  PS-144) 

3.  Liquid  Data  Team  Report 

4.  EPA/OPS  Aboveground  Storage  Tank 
Jurisdiction 

All  three  meetings  will  be  open  to  the 
public.  Members  of  the  public  may 
present  oral  statements  on  the  topics 
discussed.  Due  to  the  limited  time 
available,  each  person  wishing  to  make 
an  oral  statement  must  notify  Peggy 
Thompson,  Room  7128,  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street.  S.W.,  Washington,  DC 
20590.  telephone  (202)  366-4595,  not 
later  than  October  30, 1998,  on  the 
topics  to  be  addressed  and  the  time 
requested  for  each  topic.  The  presiding 
officer  at  each  meeting  may  deny  any 
request  to  present  an  oral  statement  and 
may  limit  the  time  of  any  oral 
presentation.  Members  of  the  public 
may  present  written  statements  to  the 
Committee  before  or  after  any  meeting. 

Authority:  49  U.S.C.  60102, 60115. 

Issued  in  Washington,  DC  on  September 
22,1998. 

Richard  B.  Felder, 

Associate  Administrator  for  PipeUne  Safety. 
[PR  Doc.  98-26152  Filed  9-29-98;  8:45  am] 
BILUNQ  CODE  4t10-«-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Financ*  DockM  No.  336S7] 

Union  Pacific  Railroad  Company— 
Trackaga  Rights  Examption— Tha 
Burlington  Northam  and  Santa  Fa 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  over 
BNSF's  rail  line  between  milepost  618.0 
at  Pueblo,  CO,  and  milepost  170  at 
Peabody,  KS,  a  distance  of  448  miles,  for 
the  period  September  10, 1998,  through 
Etecember  31, 1998.i 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
September  10, 1998. 

The  purpose  of  the  trackage  rights  is 
to  permit  UP  to  use  the  BNSF  trackage 
when  UP's  trackage  is  out  of  service  for 
scheduled  programmed  track,  roadbed 
and  structural  maintenance. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.-Lease  and 
Operate,  360  LC.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33657,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq.,  1416  Dodge  Street,  #830, 
Omaha.  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  September  23, 1998. 


■  On  September  3, 1998,  UP  filed  a  petition  for 
exemption  in  STB  Finance  Docket  No.  33657  (Sub- 
No.  1),  Union  Pacific  Railroad  Company — Trackage 
Rights  Exemption — The  Burlington  Northern  and 
Santa  Fe  Railway  Company,  wherein  UP  requests 
that  the  Board  permit  the  proposed  overhead 
tracluge  rights  arrangement  described  in  the  present 
proceeding  to  expire  on  December  31, 1998.  That 
petition  will  be  addressed  by  the  Board  in  a 
separate  decision. 
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By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WilUaM, 
Secretary. 

(FR  Doc.  98-26027  Filed  9-29-98;  8:45  am] 
MLLMO  coot  4«1»-4»-P 


DEPARTMENT  OF  THE  TREASUAY 

Customs  S«rvic« 

County  of  Origin  Msrtdng  Rulos  for 
Tsxtilos  and  Tsxtils  Products 
Advancsd  In  VakM,  Improved  In 
Condition,  or  Assamblod  Abroad 

AGENCY:  U.S.  Customs  Service; 
Department  of  the  Treasury. 
ACTION:  Proposed  interpretation; 
extension  of  comment  period. 

SUMMARY:  On  June  15, 1998,  a  document 
was  published  in  the  Federal  Register 
advising  the  public  that  Customs  is 
proposing  a  new  interpretation 
concerning  the  country  of  origin  rules 
for  certain  imported  textile  and  textile 
products.  Customs  proposed  that  19 
CFR  12.130(c)  should  not  control  for 
purposes  of  country  of  origin  marking  of 
textile  and  textile  products,  and  that 
Chapter  98,  Subchapter  11,  U.S.  Note 
2(a),  Harmonized  Tariff  Schedule  of  the 
United  States  does  not  apply  for  country 
of  origin  marking  purposes.  The 
dociunent  soUcited  comments, 
requesting  that  comments  be  received 
on  or  before  August  14, 1998.  A 
document  extending  the  period  of  time 
until  September  30, 1998,  for  interested 
members  of  the  public  to  submit 
comments  on  the  proposal  was 
published  in  the  Federal  Register  on 
July  24,  1998.  This  dociunent  further 
extends  the  comment  period. 
DATES:  Comments  must  be  received  on 
or  before  December  18.  1998. 
ADDRESSES:  Written  comments  may  be 
addressed  to,  and  inspected  at,  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania^  venue, 
JNJ.W..  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monika  Brenner,  Special  Classification 
.and  Marking  Branch,  Office  of 
Regulations  and  Rulings,  (202)  927- 
1675. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  document  was  published  in  the 
Federal  Register  (63  FR  32697)  on  June 
15, 1998,  advising  the  public  that 
Customs  is  proposing  a  new 
interpretation  concerning  the  coimtry  of 
origin  rules  for  certain  imported  textile 


and  textile  products.  Customs  proposed 
that  19  CFR  12.130(c)  should  not  control 
for  purposes  of  country  of  origin 
marking  of  textile  and  textile  products, 
and  that  Chapter  98,  Subchapter  II.  U.S. 
Note  2(a).  Harmonized  Tariff  Schedule 
of  the  United  States  does  not  apply  for 
country  of  origin  marking  purposes.  The 
document  solicited  comments, 
requesting  that  comments  be  received 
on  or  before  August  14. 1998. 

On  July  24, 1998,  Customs  published 
a  document  in  the  Federal  Register  (63 
FR  39931)  extending  the  comment 
period  imtil  September  30,  1998. 

Customs  has  now  received  a  request 
to  further  extend  the  conunent  period  to 
allow  interested  parties  to  have  more 
time  to  consider  the  proposal  and  to 
explore  how  the  proposed  changes  may 
impact  the  FTC  rules  on  "Made  in 
USA".  Customs  believes  the  request  for 
more  time  has  merit.  Accordingly,  the 
period  of  time  for  submission  of 
comments  is  being  extended  until 
December  18, 1998. 

All  comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552),  section 
1.4,  Treasury  Department  Regulations 
(31  CFR  1.4)  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  between 
9:00  a.m.  and  4:30  p.m.  on  normal 
business  days  at  the  address  stated 
above. 

Dated:  September  25, 1998. 
Stuart  P.  Seidel, 

Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 
(FR  Doc.  98-26210  Filed  9-29-98;  8:45  am) 
BH.UNG  CODE  4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.0. 98-781 

Retraction  of  Revocation  Notice 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  The  following  Customs  broker 
license  numbers  were  erroneously 
included  in  a  published  list  of  revoked 
Customs  brokers  licenses  in  the  Federal 
Register. 

Jonathan  P.  Beck,  Baltimore,  10436 
Joseph  P.  Moss,  Baltimore,  09889 
Maria  Bernstein,  Boston,  14836 
Hankyu  Infl,  Transport  (USA)  Inc.  San 

Francisco,  04497 
Todd  Hinkle,  Chicago,  13098 
John  R.  Wainwright,  Chicago,  14002 
Michael  Mckenna,  Miami,  09612 


Alfireco  Rodriguez,  Miami.  11724 
Richard  Schweitzer,  Miami,  06169 

Licenses  10436,  09889, 14836,  04497, 
13098, 14002,  09612, 11724.  and  06169 
are  valid  licenses. 

Dated:  September  23, 1998. 
PhiUp  Metzger, 
Director,  Trade  Compliance. 
[FR  Doc.  98-26182  Filed  9-2»-98;  8:45  am) 
BILUNG  CODE  4<M-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[TD.  M-77] 

Retraction  of  Revocation  Notice 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  The  following  Customs  broker 

license  numbers  were  erroneously 

included  in  a  published  list  of  revoked 

Customs  brokers  licenses  in  the  Federal 

Register. 

Ronald  G.  Sleeis,  05092 

Alpha  Brokers  Corp..  12296 

Licenses  05092  and  12296  are  valid 
licenses. 

Dated:  September  23, 1998. 
Philip  Metzger, 
Director,  Trade  Compliance. 
(FR  Doc.  98-26183  Filed  9-29-98;  8:45  am] 
8ILUNG  COOC  4«l»-03-P 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Rtanagement  Service;  Senior 
Executive  Service;  Financial 
Management  Service  Performance 
Review  Board  (PRB) 

agency:  Financial  Management  Service. 
Fiscal  Service,  Treasury. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  members  to  the 
Financial  Management  Service  (FMS) 
Performance  Review  Board  (PRB). 
DATES:  This  notice  is  effective  on 
September  30, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Papaj,  Acting  Deputy 
Commissioner;  telephone  (202)  874- 
7000. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Kenneth  R. 
Papaj,  Acting  Deputy  Commissioner, 
Financial  Management  Service,  401 
14th  Street,  SW.  Washington.  DC  20027. 
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SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  4314(c)(4),  this  notice  is 
given  of  the  appointment  of  individuals 
to  serve  as  members  of  the  Financial 
Management  Service  (FMS) 
Performance  Review  Board  (PRB).  This 
Board  reviews  the  performance 
appraisals  of  career  senior  executives 
below  the  Assistant  Commissioner  level 
and  makes  recommendations  regarding 
ratings,  bonuses,  and  other  personnel 
actions.  Three  voting  members 
constitute  a  quorum.  The  names  and 
titles  of  the  F^S  PRB  members  are  as 
follows: 

Primary  Members 

Kenneth  R.  Papaj,  Acting  Deputy 

Conomissioner 
Constance  E.  Craig,  Assistant 

Commissioner,  Information  Resources 
Mitchell  A.  Levine,  Assistant 

Commissioner,  Financial  Information 
John  D.  Newell,  Assistant 

Commissioner,  Regional  Operations 

Alternate  Members 

Diane  E.  Clark,  Assistant  Commissioner, 

Management 
Nancy  C.  Fleetwood,  Assistant 

Commissioner,  Debt  Management 

Services 
Michael  T.  Smokovich,  Assistant 

Commissioner,  Agency  Services 
Larry  D.  Stout,  Assistant  Commissioner, 

Federal  Finance 

Dated:  September  25, 1998. 
Richard  L.  Gregg, 
Commissioner. 

[PR  Doc  9S-26132  Filed  9-29-98;  8:45  am) 
BIUJNQ  CODE  4aifr.a»^ 


DEPARTMENT  OF  THE  TREASURY 

Intsmal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwoik  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  conmient  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  706,  United 
States  Estate  (and  Generation-Skipping 
Transfer)  Tax  Return. 


DATES:  Written  comments  should  be 
received  on  or  before  November  30, 
1998  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  United  States  EsUte  (and 
Generation-Skipping  Transfer)  Tax 
Retiim. 

OMB  Number:  1545-0015. 

Fonn  Number:  706. 

Abstract:  Form  706  is  used  by 
executors  to  report  and  compute  the 
Federal  estate  tax  imposed  by  Internal 
Revenue  Code  section  2001  and  the 
Federal  generation-skipping  transfer 
(GST)  tax  imposed  by  Code  section 
2601.  The  IRS  uses  the  information  on 
the  form  to  enforce  the  estate  and  GST 
tax  provisions  of  the  Code  and  to  verify 
that  the  taxes  have  been  properly 
computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
75,000. 

Estimated  Time  Per  Respondent:  23 
hr.,  11  min. 

Estimated  Total  Annual  Burden 
Hours:  1,739,052. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Coimnents 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 


necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  18, 1998. 
Ganick  R.  Shear. 
IRS  Reports  Oeamnce  Officer. 
(FR  Doc.  98-26070  Filed  9-2»-98;  8:45  am] 
HUMQ  CODE  4«W-«1^ 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5330 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy .  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubhc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currentiy,  the  IRS  is  soliciting 
comments  concerning  Form  5330, 
Return  of  Excise  Taxes  Related  to 
Employee  Benefit  Plans. 
DATES:  Written  comments  should  be 
received  on  or  before  November  30, 
1998  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
shoidd  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Retiim  of  Excise  Taxes  Related 
to  Employee  Benefit  Plans. 
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OMB  Number:  1545-0575. 

Form  Number:  5330. 

Abstract:  Internal  Revenue  Code 
sections  4971.  4972,  4973(a).  4975. 
4976.  4977,  4978.  4978A.  4978B,  4979, 
4979A,  and  4980  impose  various  excise 
taxes  in  connection  with  employee 
benefit  plans.  Form  5330  is  used  to 
compute  and  collect  these  taxes.  The 
IRS  uses  the  information  on  the  form  to 
verify  that  the  proper  amount  of  tax  has 
been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a  ^ 
currently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
8.403. 

Estimated  Time  Per  Respondent:  37 
hr.,  1  min. 

Estimated  Total  Annual  Burden 
Hours:  310.995. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 


displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  18, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-26071  Filed  9-29-98;  8:45  ami 
BIUJNQ  CODE  4«9»-01-P 


DEPARTMEffT  OF  VETERANS 
AFFAIRS 

Geriatrics  and  Gerontology  Advisory 
Committee.  Notice  of  Charter  Renewal 

This  gives  notice  imder  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6, 1972,  that  the 
Department  of  Veterans'  Affairs 
Geriatrics  and  Gerontology  Advisory 
Committee  has  been  renewed  for  a  2- 
year  period  beginning  September  17, 
1998,  through  September  17,  2000. 

Dated:  September  23. 1998. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  98-26126  Filed  9-29-98;  8:45  am) 
BILUNQ  COOE  832»-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docunwnts.  These  corrections  are 
prepared  by  the  OfTice  of  the  Federal 
Register.  AgerKy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  tlie  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPart59 
[AD-FRL-6149-8] 
RIN  2060-AF62 

National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products 

Correction 

In  rule  document  98-22660, 
beginning  on  page  48819,  in  the  issue  of 
Friday,  September  11, 1998,  make  the 
following  corrections: 

PART  59  [CORRECTED] 

1.  On  page  48831,  in  the  second 
column,  the  Table  of  Contents  for 
Subpart  C  is  corrected  to  read  as  set 
forth  below. 

Sut)part  C— National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products 

59.201  Applicability  and  designation  of 
regulated  entity. 

59.202  Definitions. 

59.203  Standards  for  consumer  products. 

59.204  Innovative  product  provisions. 

59.205  Labeling. 

59.206  Variances. 

59.207  Test  methods.       -^ 

59.208  Charcoal  lighter  material  testing 
protocol. 

59.209  Recordkeeping  and  reporting 
requirements. 


59.210  Addresses  of  EPA  Regional  Offices. 

59.211  State  authority. 

59.212  Circumvention. 

59.213  Incorporations  by  reference. 

59.214  Availability  of  information  and 
confidentiality. 

Table  1  to  Subpart  C— VOC  Content  Limits 

by  Product  Category 
Table  2  to  Subpart  C— HVOCl  Content  Limits 

for -Underarm  Deodorants  and  Underarm 

AntiPerspirants 
Appendix  A  to  Subpart  C — ^Figures 

§  59.202    [Corrected] 

2.  On  page  48833,  in  the  first  column, 
in  the  second  full  paragraph,  in  the 
seventh  line,  before  the  word 
"products"  insert  the  word  "or". 

3.  On  page  48833,  in  the  second 
column,  in  the  second  line  from  the 
bottom,  "Floggers"  should  read 
"Foggers". 

$59,204    [Corrected] 

4.  On  page  48835,  in  the  third 
column,  in  §  59.204  (c)(1),  in  the  second 
line,  "form"  should  read  "fix)m". 

$59,206    [Corrected] 

5.  On  page  48837,  in  the  first  column, 
in  §  59.208  (e)(1).  in  the  first  line,  "(£»-)" 
should  read  "(Eb)". 

6.  On  page  48839,  in  the  third 
column,  §  59.208,  paragraph  "(J)" 
should  read  "(j)". 

BILUNQ  CODE  1506-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  414 
RIN  1006-AA40 

Offstream  Storage  of  Colorado  River 
Water  and  Interstate  Redemption  of 
Storage  Credits  in  the  Lower  Division 
States 

Correction 

In  proposed  rule  document  98-25139 
appearing  on  page  50183,  in  the  issue  of 


Monday,  September  21, 1998,  make  the 
following  corrections: 

1.  On  page  50183,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  fourth  line,  after  "result"  add 
"from". 

2.  On  page  50183,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  fourth  line,  "approval"  should  read 
"approved". 

BILUNG  CODE  1906-01-O 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-373  (Final)  and 
731-TA-769-775  (Finel)] 

Stainless  Steel  Wire  Rod  From 
Germany,  Italy,  Japan,  Korea,  Spain, 
Sweden,  and  Taiwan 

Correction 

In  notice  doctmient  98-24823, 
appearing  on  page  49610,  in  the  issue  of 
Wednesday,  September  16, 1998,  make 
the  following  corrections. 

1.  On  page  49610  in  the  first  column, 
in  footnote  number  1,  in  the  last  line, 
"ech"  should  read  "each". 

2.  On  the  same  page  in  the  second 
column,  in  footnote  number  5,  in  the 
ninth  line,  "imminetly"  should  read 
"imminently"  and  "mroe"  should  read 

more  . 
BiuJNQ  cooc  ises-oi-o 
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Department  of  the 


Fish  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Hunting;  Late  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

nsh  and  WHdIife  Service 

50CFRPART20 
RIN  10ia-AE93 

Migratory  Bird  Hunting;  Late  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds 

AQENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Finai  rule. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  for  general 
waterfowl  seasons  and  those  early 
seasons  for  which  States  previously 
deferred  selection.  Taking  of  migratory 
birds  is  prohibited  imless  specifically 
provided  for  by  annual  regulations.  This 
rule  permits  the  taking  of  designated 
species  diuing  the  1998-99  season. 
DATES:  This  rule  takes  effect  on  October 
1, 1998. 

ADDRESSES:  The  public  may  inspect 
comments  during  normal  business 
hours  in  room  634,  Arlington  Square 
Building.  4401  N.  Fairfax  Drive. 
Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm.  Acting  Chief.  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW..  Washington,  EX:  20240,  (703)  358- 
1838. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1998 

On  March  20, 1998,  the  Service 
published  in  the  Federal  Register  (63 
FR  13748)  a  proposal  to  amend  50  CFR 
part  20.  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  birds, 
designated  as  "migratory  game  birds"  in 
conventions  between  the  United  States 
and  several  foreign  nations  for  their 
protection  and  management,  under 
§§20.101  through  20.107.  20.109,  and 
20.110  of  subpart  K.  All  other  birds 
designated  as  migratory  (under  10.13  of 
Subpart  B  of  50  CFR  part  10)  in  the 
aforementioned  conventions  may  not  be 
hunted. 

On  May  29. 1998,  the  Service 
published  in  the  Federal  Register  (63 
FR  29518)  a  second  dociunent  providing 
supplemental  proposals  for  early-and 
late-season  migratory  bird  himting 
regulations  frameworks  and  the 
proposed  regulatory  alternatives  for  the 
1998-99  duck  hunting  season.  The  May 
29  supplement  also  provided  detailed 
information  on  the  1998-99  regulatory 


schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
and  Flyway  Council  meetings. 

On  Jime  25, 1998.  the  Service  held  a 
public  hearing  in  Washington.  DC.  as 
announced  in  the  March  20  and  May  29 
Federal  Registers  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
The  Service  discussed  hunting 
regulations  for  these  species  and  for 
other  early  seasons.  On  July  17, 1998, 
the  Service  published  in  the  Federal 
Register  (63  FR  38700)  a  third  document 
specifically  dealing  with  proposed 
early-season  frameworks  for  the  1998- 
99  season.  The  July  17  supplement  also 
established  the  final  regulatory 
alternatives  for  the  1998-99  duck 
hunting  season  for  all  States  except 
Alabama,  Arkansas,  Kentucky, 
Louisiana,  Mississippi,  and  Tennessee. 
On  August  5, 1998,  the  Service 
published  in  the  Fedwal  Register  (63 
FR  41926)  a  foiuth  document  dealing 
specifically  with  the  final  regulatory 
alternatives  for  the  1998-99  duck 
hunting  season  for  the  States  of 
Alabama.  Arkansas.  Kentucky, 
Louisiana,  Mississippi,  and  Tennessee. 

On  August  6, 1998,  the  Service  held 
a  public  hearing  in  Washington.  DC.  as 
announced  in  the  March  20,  May  29, 
and  Jxdy  17  Federal  Register,  to  review 
the  status  of  waterfowl.  Proposed 
hunting  regulations  were  discussed  for 
late  seasons.  On  August  25, 1998,  the 
Service  published  a  fifth  document  (63 
FR  45350)  which  dealt  specifically  with 
proposed  frameworks  for  the  1998-99 
late-season  migratory  bird  hunting 
regulations. 

On  August  28. 1998.  the  Service 
published  a  sixth  document  (63  FR 
46124)  containing  final  frameworks  for 
early  migratory  bird  himting  seasons 
from  which  wildlife  conservation 
agency  officials  from  the  States,  Puerto 
Rico,  and  the  Virgin  Islands  selected 
early-season  hunting  dates,  hours,  areas, 
and  limits  for  the  1998-99  season.  A 
seventh  docimient  published  in  the 
Augiist  31, 1998.  Federal  Register,  (63   . 
FR  46336)  amended  subpart  K  of  title  50 
CFR  part  20  to  set  hunting  seasons, 
hours,  areas,  and  limits  for  early 
seasons. 

The  Service  published  final  late- 
season  frameworks  for  migratory  game 
bird  hunting  regulations,  from  which 
State  wildlife  conservation  agency 
officials  selected  late-season  hunting 
dates,  hours,' areas,  and  limits  for  1998- 
99  in  an  eighth  document  in  the 
September  29. 1998.  Federal  Register. 
The  final  rule  described  here  is  the 
ninth  and  final  in  the  series  of 
proposed,  supplemental,  and  final 
rulemaking  dociunents  for  migratory 
game  bird  hunting  regulations  for  1998- 


99  and  deals  specifically  with  amending 
subpart  K  of  50  CFR  part  20  to  set 
hunting  seasons,  hoius.  areas,  and  limits 
for  species  subject  to  late-season 
regulations  and  those  for  early  seasons 
that  States  previously  deferred. 

NEPA  Considention 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9. 1988. 
The  Service  published  a  Notice  of 
Availability  in  the  June  16, 1988, 
Federal  Register  (53  FR  22582).  The 
Service  published  its  Record  of  Decision 
on  August  18. 1988  (53  FR  31341). 
Copies  of  these  documents  are  available 
from  the  Service  at  the  address 
indicated  imder  the  caption  ADDRESSES. 

Endangered  Species  Act  Considerations 

As  in  the  past,  the  Service  designs 
himting  regulations  to  remove  or 
alleviate  chances  of  conflict  between 
migratory  game  bird  hunting  seasons 
and  the  protection  and  conservation  of 
endangered  and  threatened  species. 
Consultations  have  been  conducted  to 
ensure  that  actions  resulting  frx>m  these 
regulatory  proposals  will  not  likely 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitat. 
Findings  from  these  consultations  are 
included  in  a  biological  opinion  and 
may  cause  modification  of  some 
regulatory  measures  previously 
proposed.  The  final  frameworks  reflect 
any  modifications.  The  Service's 
biological  opinions  resulting  from  its 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  in  the  Service's  Division  of 
Endangered  Species  and  MBMO.  at  the 
address  indicated  under  the  caption 
ADDRESSES. 

Regulatory  Flexibility  Act 

In  the  March  20, 1998.  Federal 
Register,  the  Service  reported  measiues 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act.  One 
measure  was  to  update  the  1996  Small 
Entity  Flexibility  Analysis  (Analysis) 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  1996  Analysis 
estimated  that  migratory  bird  himters 
would  spend  between  $254  and  $592 
million  at  small  businesses.  The  Service 
has  updated  the  1996  Analysis  with 
information  from  the  1996  National 
Hunting  and  Fishing  Survey. 
Nationwide,  the  Service  now  estimates 
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that  migratory  bird  hunters  will  spend 
between  $429  and  $1,084  million  at 
small  businesses  in  1998.  Copies  of  the 
1998  Analysis  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management. 

Executive  Order  (E.O.)  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
E.0. 12866. 

E.0. 12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  The  Service  invites 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reiduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  the  Sefvice  do 
to  make  the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  this  rule  could  be  made 
easier  to  imderstand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229. 1849  C  Street.  NW. 
Washington,  DC  20240.  Comments  may 
also  be  e-mailed  to:  Exsec®ios.doi.gov. 

Congressional  Review 

In  accordance  with  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  8),  this 
rule  has  been  submitted  to  Congress  and 
-has  been  declared  major.  Because  this 
rule  estabUshes  hunting  seasons,  this 
rule  qualifies  for  an  exemption  under  5 
U.S.C.  808(1);  therefore,  the  Department 
determines  that  this  rule  shall  take 
effect  immediately. 

Paperwork  Redaction  Act 

The  Service  examined  these 
regulations  under  the  Paperwork 
Reduction  Act  of  1995.  "Hie  various 
recordkeeping  and  reporting 
requirements  imposed  under  regulations 
established  in  50  CFR  part  20.  Subpart 
K.  are  utilized  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  the 
information  collection  requirements  of 
the  Migratory  Bird  Harvest  Information 
Program  have  been  approved  by  OMB 
and  assigned  clearance  number  1018- 
0015  (expires  09/30/2001).  This 
information  is  used  to  provide  a 


sampling  fi-ame  for  voluntary  national 
surveys  to  improve  Service  harvest 
estimates  for  all  migratory  game  birds  in 
order  to  better  manage  these 
populations.  The  Sejrvice  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  milUon  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  Refbnn-^lxecutive  Order 
12988 

The  De|}artment,  in  promiilgating  this 
rule,  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Aaseasment 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regidatory  taking  of  any 
property.  In  fact,  these  rules  allow 
himters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  pubUc  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  The  Service  annually  prescribe 
fiameworics  from  which  the  States  make 
selections  and  employs  guidelines  to 
establish  special  regulations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  abiUty  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  fiameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworics  fix>m  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulation.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 


responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federahsm  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment'to-Govemmrat 
Relationship  With  Tribes 

in  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  tribal 
Governments"  (59  FR  22951)  and  512 
DM  2.  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian  " 
tribes  and  have  determined  that  there 
are  no  effects. 

Regulations  PromulgatioD 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  conunent  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  estabUshed  what  it  believed 
were  the  longest  periods  possible  for 
pubhc  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  ndemaking, 
the  States  would  have  insufficient  time 
to  select  season  dates  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  pubUcize 
the  necessary  regulations  and 
procedures  to  implement  their 
decisions. 

Therefore,  the  Service,  imder 
authority  of  the  Migratory  Bird  Treaty 
Act  (July  3, 1918),  as  amended,  (16 
U.S.C  703-711),  prescribes  final 
frameworks  setting  forth  the  species  to 
be  himted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
bom  which  State  conservation  agency 
officials  will  select  hunting  season  dates 
and  other  options.  Upon  receipt  of 
season  and  option  selecticms  from  these 
officials,  the  Service  will  publish  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  conterminous  United  States  for  the 
1998-99  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative     ^ 
Procedure  Act.  and  these  alternatives 
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will,  therefore,  take  effect  immediately 
upon  publication.  Accordingly,  with 
each  conservation  agency  having  had  an 
opportunity  to  participate  in  selecang 
the  hunting  seasons  desired  for  its  State 
or  Territory  on  those  species  of 
migratory  birds  for  which  open  seasons 
are  now  prescribed,  and  consideration 
having  been  given  to  all  other  relevant 
matters  presented,  certain  sections  of 
title  50,  chapter  I,  subchapter  B.  part  20, 
subpart  K,  are  hereby  amended  as  set 
forth  below. 


List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Dated:  September  18«  1998. 
Donald  I.  Bairy, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

PAFn'20-(AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  the  Service  amends  title  50, 


chapter  I.  subchapter  B.  part  20,  subpart 
K  as  follows: 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C  703-712;  and  16 
U.S.C  742  a-j. 

BILUNG  CODE  431fr46-P 
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[FR  Doc.  98-25988  Filed  9-29-98;  8:45  ami 
BILLING  COOe  4310-56-C 


Wednesday 
September  30,  1998 


Part  III 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain  Federal 
Indian  Reservations  and  Ceded  Lands  for 
the  1998-99  Late  Season;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servica 
50CFRPart20 
RIN  1018-AE93 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  L^nds  for  ttie  1998-M  l.ate 
Season 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  This  rule  prescribes  special 
late  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
bidian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  responds  to 
tribal  requests  for  Service  recognition  of 
their  authority  to  regulate  hunting  under 
established  guidelines.  This  rule  allows 
the  establishment  of  seasons  and  bag 
limits  and,  thus,  harvest  at  levels 
compatible  with  populations  and 
habitat  conditions. 

DATES:  This  rula  takes  effect  on  October 
1, 1998. 

ADDRESSES:  The  public  may  inspect 
comments  received  during  normal 
business  hours  in  Room  634,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia.  The  public  should 
send  communications  regarding  the 
documents  to:  Director  (FWS/MBMOJ, 
U.S.  Fish  and  Wildlife  Service,  Room 
634-ARLSQ,  1849  C  Street,  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 
1918  (40  Stat.  755: 16  U.S.C.  703  et 
seq.),  authorizes  and  directs  the 
Secretary  of  the  Department  of  the 
hiterior,  having  due  regard  for  the  zones 
of  temperature  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  August  14, 1998,  Federal 
Register  (63  FR  43854),  the  Service 
proposed  special  migratory  bird  hunting 
regulations  for  the  1998-99  hunting 
season  for  certain  Indian  tribes,  under 
the  guidelines  described  in  the  Jime  4, 
1985,  Federal  Register  (50  FR  23467). 


The  guidelines  respond  to  tribal 
requests  for  Service  recognition  of  their 
reserved  hunting  rights,  and  for  some 
tribes,  recognition  of  their  authority  to 
regulate  himting  by  both  tribal  members 
and  nonmembers  on  their  reservations. 
The  guidelines  include  possibilities  for: 

(1)  on-reservation  himting  by  both 
tribal  members  and  nonmembers,  with 
himting  by  non-tribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  bom 
those  selected  by  the  surrounding 
State(s); 

(2)  on-reservation  himting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10^ 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada. 

In  the  March  20, 1998,  Federal 
Register  (63  FR  13748),  the  Service 
requested  that  tribes  desiring  special 
himting  regulations  in  the  1998-99 
hunting  season  submit  a  proposal 
including  details  on: 

(a)  harvest  anticipated  under  the 
reouested  regulations; 

(o)  methods  that  vtdll  be  employed  to 
measure  or  monitor  harvest  (such  as  bag 
checks,  mail  questionnaires,  etc.); 

(c)  steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  adversely  impact  the  migratory 
bird  resource;  and 

(d)  tribal  capabilities  to  establish  and 
enforce  migratory  bird  himting 
regulations. 

No  action  is  required  if  a  tribe  wishes 
to  observe  the  hunting  regulations 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  The 
Service  has  successfully  used  the 
guideUnes  since  the  1985-86  hunting 
season.  The  Service  finahzed  the 
guidelines  beginning  with  the  1988-89 
hunting  season  (August  18, 1988, 
Federal  Register  (53  FR  31612]). 

Although  the  proposed  rule  included 
generalized  regulations  for  both  early- 
and  late-season  hunting,  this 
rulemaking  addresses  only  the  late- 
season  proposals.  Early-season  hunting 
was  addressed  in  the  rulemaking 
published  in  the  Federal  Register  on 
September  1, 1998  (63  FR  46558).  As  a 
general  rule,  early  seasons  begin  during 
September  each  year  and  have  a  primary 


emphasis  on  such  species  as  mourning 
dove.  Late  seasons  begin  about  October 
1  or  later  each  year  and  have  a  primary 
emphasis  on  waterfowl. 

Tribal  Proposals  and  Public  Comments 
and  Issues  Concerning  Tribal  Proposals 

For  the  1998-99  migratory  bird 
hunting  season,  the  Service  proposed 
regulations  for  19  tribes  and/or  Indian 
groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  Some 
of  the  proposals  submitted  by  the  tribes 
had  both  early-and  late-season  elements. 
However,  as  noted  earlier,  only  those 
with  late-season  proposals  are  included 
in  this  final  rulemaking;  14  tribes  made 
proposals  with  late  seasons.  Twelve 
tribes  were  represented  in  the  early- 
season  regulations. 

Comments  and  revised  proposals 
received  to  date  are  addressed  in  the 
following  section.  The  comment  period 
for  the  proposed  rule,  published  on 
August  14, 1998,  closed  on  August  24, 
1998. 

The  Service  received  three  comments 
regarding  the  notice  of  intent  published 
on  March  20, 1998,  which  announced 
rulemaking  on  regulations  for  migratory 
bird  hunting  by  American  Indian  tribal 
members  and  the  August  14, 1998 
proposed  rule.  Comments  from  the 
South  Dakota  Department  of  Game, 
Fish,  and  Parks  on  the  Lower  Brule 
Sioux  Tribes'  proposal  and  the 
Wisconsin  Department  of  Natural 
Resources  on  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission's 
proposal  were  addressed  in  the 
September  1, 1998  final  rule  for  early 
seasons. 

The  Arizona  Game  and  Fish 
Department  (Arizona)  commented  on 
the  proposal  from  the  Colorado  River 
Indian  Tribes.  Arizona  pointed  out  that 
Federal  frameworks  for  Arizona  and 
California  call  for  a  dark  goose  daily  bag 
and  possession  limit  of  2  and  4, 
respectively,  a  white  goose  daily  bag 
and  possession  limit  of  3  and  6, 
respectively  and  a  coot  daily  bag  and 
possession  limit  of  25  birds. 

Service  Response:  After  consultation 
with  the  Colorado  River  Indian  Tribes, 
the  Service  has  corrected  the  daily  bag 
and  possession  limits  in  this  final  rule 
to  agree  with  Federal  frameworks  for  the 
Pacific  Flyway.  The  Tribes'  proposal 
was  inadvertent  and  not  an  intentional 
change  bom  Pacific  Flyway  fivmeworks. 

NEPA  Consideration 

Pursuant  to  the  requirements  of    ' 
section  102(2](C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42     . 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
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Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  Jime  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9, 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  Jxme  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  Copies  of  these  dociunents  are 
available  from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 
In  addition,  an  August  1985 
Enviromnental  Assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried 
out  *  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical]  habitat  *  •  •" 
Consequently,  consultations  were 
conducted  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  and  may  have  caused 
modification  of  some  regulatory 
measures  previously  proposed.  The 
final  frameworks  reflect  any 
modifications.  The  Service's  biological 
opinions  resulting  from  its  Section  7 
consultation  are  public  documents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  MBMO,  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

In  the  March  20, 1998,  Federal 
Register,  the  Service  reported  measiues 
it  took  to  comply  with  requirementa  of 
the  Regulatory  FlexibiUty  Act.  One 
measure  was  to  update  the  1996  Small 
Entity  Flexibility  Analysis  (Analysis) 


dociunenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  1996  Analysis 
estimated  that  migratory  bird  hunters 
would  spend  between  $254  and  $592 
million  at  small  businesses.  The  Service 
has  updated  the  1996  Analysis  with 
information  from  the  1996  National 
Hunting  and  Fishing  Survey. 
Nationwide,  the  Service  now  estimates 
that  migratory  bird  himters  will  spend 
between  $429  and  $1,084  milUon  at 
small  businesses  in  1998.  Copies  of  the 
1998  Analysis  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management. 

Executive  Order  (E.O.)  12866 

Collectively,  the  rules  covering  the 
overall  frameworks  for  migratory  bird 
hunting  are  economically  significant 
and  have  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
E.O.  12866.  This  rule  is  a  small  portion 
of  the  overall  migratory  bird  hunting 
frameworks  and  was  not  individually 
submitted  and  reviewed  by  OMB  under 
E.O.  12866. 

Congressional  Review 

In  accordance  with  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  8),  this 
rule  has  been  submitted  to  Congress  and 
has  been  declared  major.  Because  this 
rule  estabhshes  himting  seasons,  it 
qualifies  for  an  exemption  under  5 
U.S.C.  808(1);  therefore,  the  Department 
determines  that  this  rule  shall  take 
effect  immediately. 

Paperwork  Reduction  Act 

The  Service  examined  these 
regulations  imder  the  Paperwork 
Reduction  Act  of  1995.  "Die  various 
recordkeeping  and  reporting 
requirements  imposed  under  hunting 
regulations  established  in  50  CFR  part 
20,  subpart  K,  are  utilized  in  the 
formulation  of  migratory  game  bird 
himting  regulations.  Specifically,  the 
information  collection  requirements  of 
the  Migratory  Bird  Harvest  Information 
Program  have  been  approved  by  OMB 
and  assigned  clearance  number  1018- 
0015  (expires  09/30/2001).  This 
information  is  used  to  provide  a 
sampUng  frame  for  voluntary  national 
surveys  to  improve  Service  harvest 
estimates  for  all  migratory  game  birds  in 
order  to  better  manage  these 
populations.  The  information  collection 
requirementa  of  the  Sandhill  Crane 
Harvest  Questionnaire  have  been 
approved  by  OMB  and  assigned 
clearance  number  1018-0023  (expires 
09/30/2000).  The  information  from  this 
survey  is  used  to  estimate  the 
magnitude,  the  geographical  and 


temporal  distribution  of  harvest,  and  the 
portion  its  constitutes  of  the  total 
population.  The  Service  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirementa  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  these 
regulations  meet  the  appUcable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Aasesament 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regvdatory  taking  of  any 
property.  In  fact,  these  rules  allow 
himters  to  exercise  privileges  that 
would  be  otherwise  imavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  Efifects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  govenmient 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  The  Service  annually  prescribes 
frameworks  from  which  the  States  make 
selections  and  employ  guidelines  to 
establish  special  regulations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulation.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibihties  of  Federal  or  State 
govemmenta,  or  intrude  on  State  policy 
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or  administration.  Therefore,  in 
accordance  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relatioiuhip  With  Tribes 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  Thus,  in  accordance  with  the 
President's  memorandum  of  April  29, 
1994,  "Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects  on  Indian  trust  resources. 
However,  by  virtue  of  the  tribal 
proposals  received  in  response  to  the 
March  20  request  for  proposals  and  the 
August  14  proposed  rule,  we  have 
consulted  with  all  the  tribes  affected  by 
this  rule. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  imder  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportimity  to  comment  on  the 
rei^ations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  established  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effiective  date  of  these 
regulations  after  this  final  mlemaking, 
the  tribes  would  have  insufficient  time 
to  commiuiicate  these  seasons  to  their 
member  and  non-tribal  hunters  and  to 
establish  and  publicize  the  necessary 
regulations  and  procedures  to 
implement  their  decisions. 

Therefore,  the  Service,  under  the 
authority  of  the  Migratory  Bird  Treaty 
Act  of  Jiily  3, 1918,  as  amended  (40  Stat. 
755;  16  U.S.C.  703  et  seq.),  prescribes 
final  hunting  regulations  for  certain 
tribes  on  Federal  Indian  reservations 
(including  off-reservation  trust  lands], 
and  ceded  lands.  The  regulations 
specify  the  species  to  be  hunted  and 
establish  season  dates,  bag  and 
possession  limits,  season  length,  and 
shooting  hours  for  migratory  game  birds. 

The  Service  therefore  finas  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procediue  Act,  and  these  regulations 


will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  the  Service  amends  part 
20,  subchapter  B,  chapter  I  of  Title  50 
of  the  Code  of  Federal  Regulations  as 
follows: 

PAFrr20-[AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j. 

(Editorial  Note:  The  following  annual 
hunting  regulations  provided  for  by  §  20.110 
of  50  CFR  part  20  will  not  appear  in  the  Code 
of  Federal  Regulations  because  of  their 
seasonal  nature.) 

2.  Amend  §  20.110  by  revising 
paragraphs  (a),  (b),  (d),  (f),  (g),  (k)  and 
(1);  and  by  adding  paragraphs  (m),  (n), 
(o),  (p),  (q),  (r),  and  (s)  to  read  as 
follows: 

{20.110   Seasons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands. 

(a)  Colorado  River  Indian  Tribes, 
Parker,  Arizona  (Tribal  Members  and 
Non-tribal  Hunters) 

Doves 

Season  Dates:  Open  September  1, 
close  September  15, 1998;  then  open 
November  21.  close  January  4, 1999. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  is  10 
mourning  or  10  white- winged  doves, 
singly,  or  in  the  aggregate.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 

Ducks  (Including  Mergansers) 

Season  Dates:  Begin  October  3. 1998, 
close  January  17, 1999. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  1  pintail, 
2  redheads,  2  Mexican  ducks,  2  hen 
mallards,  and  1  canvasback.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Coots  and  Common  Moorhens 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots  and  common  moorhens,  singly  or 
in  the  aggregate. 

Geese 

Season  Dates:  Begin  November  21. 
1998,  end  January  17, 1999. 

Dai7y  Bag  and  Possession  Limits:  4 
geese,  including  no  more  than  2  dark 


(Canada)  geese  and  3  white  (snow,  blue, 
Ross's)  geese.  The  possession  limit  is  8. 
General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  required  for  all  persons  14  years  and 
older  and  must  be  in  possession  before 
taldng  any  wildlife  on  tribal  lands.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(b)  Crow  Creek  Sioux  Tribe,  Crow 
Creek  Indian  Reservation,  Fort 
Thompson,  South  Dakota  (Tribal 
Members  and  Non-tribal  Hunters) 

Ducks 

Season  Dates:  Begin  October  17,  end 
December  29, 1998. 

Daily  Bag  and  Possession  Limits:  6 
ducks,  including  no  more  than  5 
mallards  (including  no  more  than  2 
female  mallards),  1  mottled  duck,  1 
canvasback,  2  redheads,  1  pintail,  and  2 
wood  ducks.  The  possession  limit  is 
twice  the  daily  bag  limit. 

Mergansers 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  5 
mergansers,  including  no  more  than  1 
hooded  merganser,  l^e  possession  limit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Begin  October  10, 1998, 
end  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  3 
and  6,  respectively. 

White-fronted  Geese 

Season  Dates:  Begin  October  10, 1998, 
end  January  3, 1999. 

Daily  Bag  and  Possession  Limits:  1 
and  2,  respectively. 

Light  Geese 

Season  Dates:  Begin  October  10, 1998, 
close  January  2, 1999,  then  open 
February  17,  close  March  10, 1999. 

Daily  Bag  and  Possession  Limits:  20 
geese  daily,  no  possession  limit. 

Genertu  Conditions:  The  waterfowl 
himting  regulations  established  by  this 
final  rule  apply  only  to  tribal  and  trust 
lands  vdthin  the  external  boundaries  of 
the  reservation.  Tribal  and  non-tribal 
hunters  must  comply  with  basic  Federal 
migratory  bird  htmting  regulations  in  50 
CFR  part  20  regarding  shooting  hows 
and  manner  of  taking.  In  addition,  each 
waterfowl  himter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  valid 
Migratory  Bird  Himting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
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Crow  Creek  Sioux  Tribe  also  apply  on 
the  reservation. 


(d)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Suttons  Bay, 
Michigan  (Tribal  Members  Only) 

Ducks 

Michigan,  1836  Treaty  Zone: 
Season  Dates:  Open  Septeml)er  20, 
1998,  close  January  20, 1999. 

Daily  Bag  Limit:  10  ducks,  which  may 
include  no  more  than  1  pintail,  1 
canvasback,  2  black  ducics,  1  hooded 
merganser,  2  wood  ducks,  2  redheads, 
and  5  mallards  (only  2  of  which  may  be 
hens). 

Canada  Geese 

Michigan,  1836  Treaty  Zone: 
Season  Dates:  Open  September  1, 
close  Noveml>er  30, 1998,  and  open 
January  1, 1999,  close  February  8, 1999. 
Daily  Bag  Limit:  5  geese. 

Other  Geese  (Brant,  Blue,  Snow,  and 
White-fronted) 

Michigan,  1836  Treaty  Zone: 
Season  Ekites:  Begin  October  1,  end 
November  30, 1998. 

Daily  Bag  Limit:  5  geese. 

Sora  Rails 

Michigan  1836  Treaty  Zone: 
Season  Dates:  Open  September  1, 
close  November  14, 1998. 
Daily  Bag  Limit:  5  rails. 

Common  Snipe 

Michigan  1836  Treaty  Zone:. 
Season  Dates:  Open  September  1, 
close  November  14, 1998. 
DoiTy  Bag  Lunit:  5  snipe. 

Woodcock 

Michigan  1836  Treaty  Zone: 

Season  Dates:  Open  September  1, 
close  November  14, 1998. 

Daily  Bag  Limit:  5  woodcock. 

General  Conditions:  A  valid  Grand 
Traverse  Band  Tribal  license  is  required 
for  all  persons  12  years  and  older  and 
must  be  in  possession  before  taking  any 
wildlife.  All  other  basic  regulations 
contained  in  50  CFR  part  20  are  valid. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  tribal  office  in 
Suttons  Bay,  Michigan. 
*        *        *        *        • 

(f)  Kalispel  Tribe,  Kalispel  Reservation, 
Usk,  Washington  (Tribal  Members  and 
Non-tribal  Hunters) 

Tribal  Members  Only 

Ducks 

Season  Dates:  Open  September  15, 
1998,  close  January  31, 1999. 


Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  1  pintail, 
2  hen  mallards,  and  1  canvasback. 

Geese 

Season  Dates:  Open  September  1, 
1998,  close  January  31, 1999. 

Daily  Bag  and  Possession  Limits:  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese.  The  possession 
limit  is  twice  the  daily  bag  limit. 

General:  Tribal  members  must  possess 
a  validated  Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  tribal  ceded 
lands  permit. 

Non-tribal  Hunters 
Ducks 

Season  Dates:  Open  October  3, 1998, 
close  January  17, 1999.  During  this 
period,  days  to  be  hunted  are  specified 
by  the  Kalispel  Tribe  as  weekends, 
holidays  and  for  a  continuous  period  in 
the  month  of  December.  Non-tribal 
hunters  should  contact  the  tribe  for 
more  detail  on  hunting  days. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  1  pintail, 
2  hen  mallards,  2  redheads,  and  1 
canvasback. 

Geese 

Season  Dates:  Begin  October  3, 1998, 
close  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese.  The  possession 
limit  is  twice  the  daily  bag  limit. 

General:  Hunters  must  observe  all 
State  and  Federal  regulations,  such  as 
those  contained  in  50  CFR  part  20  and 
including  the  possession  of  a  validated 
Migratory  Bird  Himting  and 
Conservation  Stamp. 

(g)  NaTajo  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Non-tribal  Hunters) 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  30, 1998. 

Daily  Bag  and  Possession  Limits:  5 
and  10  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30, 1998. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

Ducks  (Including  Mergansers) 

Season  Dates:  Begin  October  3, 1998, 
close  January  17, 1999. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  2  female 
mallards,  1  pintail,  1  canvasback  and  2 
redheads,  llie  possession  limit  is  twice 
the  daily  bag  limit 


Dark  Geese 

Season  Dates:  Begin  October  3, 1998, 
end  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  2 
and  4  geese,  respectively. 

Coots  and  Common  Moorhens 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots  and  moorhens,  singly  or  in  the 
aggregate. 

General  Conditions:  Tribal  and  non- 
tribal  hunters  will  comply  with  all  basic 
Federal  migratory  bird  himting 
regulations  in  50  CFR  part  20,  regarding 
shooting  hours  and  manner  of  tddng.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 


(k)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members  and  Non- 
tribal  Hnntnv) 

Tribal  Members 
Ducks/Coot 

Season  Dates:  Open  September  15, 
1998.  and  close  February  1, 1999. 

Daily  Bag  and  Possession  Limits:  6 
and  12  ducks,  respectively;  except  that 
bag  and  possession  limits  are  restricted 
for  blue-winged  teal,  canvasback, 
harlequin,  pintail,  and  wood  duck  to 
those  established  for  the  Pacific  Flyway 
by  final  Federal  fi-ameworks,  to  be 
annoimced. 

Geese 

Season  Dates:  Open  September  15. 
1998,  and  close  February  1, 1999. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively;  except  that 
the  bag  limits  for  brant  and  cadding  and 
dusky  Canada  geese  are  those 
established  for  the  Pacific  Flyway  in 
accordance  with  final  Federal 
fiBmeworks,  to  be  annoimced.  The 
tribes  also  set  a  maximtun  annual  bag 
limit  on  ducks  and  geese  for  those  tribal 
members  who  engage  in  subsistence  ,,„ 
hunting. 

Non-tribal  Hunters 

Ducks 

Season  Dates:  Begin  October  3, 1998, 
end  January  17, 1999. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  2  female 
mallards,  1  pintail,  1  canvasback  and  2 
redheads.  The  possession  limit  is  twice 
the  daily  bag  limit. 
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Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

Geese 

Season  Dates:  Begin  October  10, 1998, 
end  January  17, 1999. 

Daily  Bag  and  Possession  Limits:  4 
geese,  including  4  dark  geese  but  no 
more  than  3  light  geese.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Brant 

Season  Dates:  Begin  January  2,  end 
January  17, 1999. 

Daily  Bag  and  Possession  Limits:  2 
and  4  brant,  respectively. 

Snipe 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

General  Conditions:  All  waterfowl 
hunters,  members  and  non-members, 
must  obtain  and  possess  while  hunting 
a  valid  hunting  permit  from  the  Tulalip 
tribes.  Also,  non-tribal  members  sixteen 
years  of  age  and  older,  hunting  pursuant 
to  Tulalip  Tribes'  Ordinance  No.  67, 
must  possess  a  validated  Federal 
Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  validated 
State  of  Washington  Migratory 
Waterfowl  Stamp.  All  Tulalip  tribal 
members  must  have  in  their  possession 
while  himting,  or  accompanying 
another,  their  valid  tribal  identification 
card.  All  hunters  are  required  to  adhere 
to  a  number  of  other  special  regulations 
enforced  by  the  tribes  and  available  at 
the  tribal  office. 

(1)  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Reservation,  Whiteriver. 
Arizona  (Tribal  Members  and  Non- 
tribal  Hunters) 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1. 
close  September  10, 1998. 

Daily  Bag  and  Possession  Limits:  3 
and  6  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  10, 1998. 

Daily  Bag  and  Possession  Limits:  8 
and  16  doves,  respectively. 

Ducks  (Including  Mergansers) 

Season  Dates:  Begin  October  24, 1998, 
end  January  17, 1999. 

Daily  Bag  and  Possession  Limits:  4 
ducks,  including  no  more  than  3 
mallards  (includ^g  no  more  than  1 
female  mallard),  2  redheads  or  1 
canvasback  and  1  redhead,  and  1 
pintail.  The  possession  limit  is  twice  the 
daily  bag  limit 


Coots,  Moorhens  and  Gallinules 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  25 
coots,  moorhens,  and  gallinules,  singly 
or  in  the  aggregate.  The  possession  Ihnit 
is  twice  the  daily  bag  limit. 

Canada  Geese 

Season  Dates:  Same  as  ducks. 

Bag  and  Possession  Limits:  2  and  4 
geese,  respectively. 

General  Conditions:  All  non-tribal 
hunters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
vaUd  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
himters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Moimtain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  \he  White  Moimtain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  non-tribal  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regidations  in  50  CFR  part 
20  regarding  shooting  hours  and  manner 
of  taldng.  In  addition: 

(1)  The  area  open  to  waterfowl 
hvmting  in  the  above  seasons  consists  of: 
the  entire  length  of  the  Black  and  Salt 
Rivers  forming  the  southern  botmdary  of 
the  reservation;  the  White  River, 
extending  &t)m  the  Canyon  Day 
Stockman  Station  to  the  Salt  River;  and 
all  stock  ponds  located  within  Wildlife 
Management  Units  4. 6  and  7.  Tanks 
located  below  the  Mongollon  Rim, 
within  Wildhfe  Management  Units  2  . 
and  3  will  be  open  to  waterfowl 
himting.  The  remaining  reservation 
waters  are  closed  to  waterfowl  himting 
durinjg  the  1998-99  hunting  season. 

(2)  Tribal  and  non-tribal  hunters  must 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFK  part 
20  regarding  shooting  hours  and  manner 
of  taking. 

(3)  See  other  special  regulations 
established  by  the  White  Mountain 
Apache  Tribe  that  apply  on  the 
reservation,  available  firom  the 
reservation  Game  and  Fish  Department. 

(m)  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana  (Non-tribal  Hunters) 

DucJcs  (Including  Mergansers) 

Season  Dates:  Begin  October  3, 1998, 
end  January  17, 1999. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  2  female 
mallards,  1  pintail,  1  canvasback  and  2 
redheads.  The  possession  limit  is  twice 
the  daily  bag  limit. 

Coots 
Season  Dates:  Same  as  ducks. 


Daily  Bag  and  Possession  Limits:  The 
daily  bag  and  possession  limit  is  25. 

Geese 
DaH:  Geese 

Season  Dates:  Begin  October  3, 1998, 
end  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  4 
and  8  geese,  respectively. 

Light  Geese 

Season  Dates:  Begin  October  3. 1998, 
end  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  3 
and  6  geese,  respectively. 

General  Conditions:  Non-tribal 
hunters  must  comply  with  all  basic 
Federal  migratory  bird  hunting 
regulations  contained  in  50  CFR  part  20 
regarding  manner  of  taking.  In  addition, 
shooting  hours  are  sunrise  to  sunset  and 
each  waterfowl  hunter  16  years  of  age  or 
older  must  carry  on  his/her  person  a 
valid  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Confederated  Salish  and  Kootenai 
Tribes  also  apply  on  the  reservation. 

(n)  Jicarilla  Apache  Tribe,  Jicarilla 
Indian  Reservation,  Dulce,  New  Mexico 
(Tribal  Members  and  Non-tribal 
Hunters) 

Ducks  (Including  Mergansers) 

Season  Dates:  Begin  October  3,  end 
November  30, 1998. 

Daily  Bag  and  Possession  Umits:  The 
daily  bag  limit  is  7,  including  no  more 
than  2  female  mallards,  1  pintail.  2 
redheads,  and  1  canvasback.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

(jcese 

Season  Dates:  Begin  October  3, 1998, 
end  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  4 
geese,  including  no  more  than  3  light 
geese  and  1  Canada  goose.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

General  Conditions:  Tribal  and  non- 
tribal  hunters  must  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20  regar^g 
shooting  hours  and  manner  of  tddng.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  older  must  carry  on  his/ 
her  person  a  valid- Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  stamp 
face.  Special  regulations  established  by 
the  Jicarilla  Tribe  also  apply  on  the 
reservation. 
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(o)  Klamath  Triiie,  Chiloquin,  Oregon 
rnribal  Members  Only) 

Ducks 

Season  Dates:  Begin  October  1, 1998, 
end  January  31. 1999. 

Daily  Bag  and  Possession  Limits:  9 
and  16  ducks,  respectively. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  25 
coots. 

kjCCSC 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively. 

General:  The  Klamath  Tribe  provides 
regulations  enforcement  authority  in  its 
game  management  officers,  biologists 
and  wildlife  technicians,  and  i^as  a 
court  system  with  judges  that  hear  cases 
and  set  fines. 

(p)  Lower  Brule  Sioux  Tribe,  Lower 
Bmle  Reservation,  Lower  Bmle,  Sooth 
DakoU  (Tribal  Members  and  Non-tribal 
Hunters) 

Ducks  (Including  Mergansers) 

Season  Dates:  Begin  October  3, 1998, 
end  January  7, 1999. 

Daily  Bag  and  Possession  Limits:  6 
ducks,  including  no  more  than  5 
mallards  (only  1  of  which  may  be  a 
hen),  1  pintail,  1  mottled  duck.  2 
redheads,  1  canvasback,  2  wood  ducks, 
and  1  hooded  merganser.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Cheese 

Dark  Geese 

Season  Dates:  Begin  October  17, 1998, 
end  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  3 
geese,  including  no  more  than  1  white- 
fix>nted  goose.  Ilie  possession  limit  is 
twice  the  daily  bag  limit. 

Ltg/it  Geese 

Season  Dates:  Begin  October  17, 1998, 
end  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  10 
and  20  geese,  respectively. 

General  Conditions:  All  hunters  must 
comply  with  the  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20,  including  the  use  of  steel  shot.  Non- 
tribal  hunters  must  possess  a  validated 
Migratory  Waterfowl  Himting  and 
Conservation  Stamp.  The  Lower  Brule 
Sioux  Tribe  has  an  official  Conservation 
Code  that  hunters  must  adhere  to  when 
hunting  In  areas  subject  to  control  by 
the  tribe. 


(q)  Shoshone-Bannock  Tribes,  Fort  Hall 
Indian  Resoration.  Fort  Hall,  Idaho 
(Non-tribal  Hunters) 

Ducks  (Including  Mergansers) 

Season  Dates:  Begin  October  3, 1998, 
end  January  17, 1999. 

Daily  Bag  and  Possession  limits:  7 
ducks,  including  no  more  than  2  female 
mallards,  1  pintail,  1  canvasback  and  2 
redheads.  Tlie  possession  limit  is  twice 
the  daily  bag  limit. 

CooU  * 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  10 
and  20  coots,  respectively. 

Geese 

Season  Dates:  Begin  October  3, 1998, 
end  January  10, 1999. 

Daily  Bag  and  Possession  Limits:  4 
geese,  including  not  more  than  3  light 
geese  and  2  white-fronted  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Common  Snipe 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

General  Conditions:  Non-tribal 
hunters  must  comply  with  all  basic 
Federal  migratory  bird  himting 
regulations  in  50  CFR  part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  himter  16 
years  of  age  or  older  must  possess  a 
valid  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  &ce. 
Other  regulations  established  by  the 
Shoshone-Bannock  Tribes  also  apply  on 
the  reservation. 

(r)  Swinomish  Indian  Tribal 
Community,  LaConner,  Washington 
(Tribal  Members  Only) 

Ducks  (Including  Mergansers) 

Season  Dates:  Begia  October  3, 1998, 
end  February  17, 1999. 

Daily  Bag  and  Possession  Limits:  10 
ducks,  including  no  more  than  2  female 
mallards,  1  pintail,  1  canvasback  and  2 
redheads.  TJhe  possession  limit  is  twice 
the  dally  bag  limit. 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  28 
coots. 

Geese 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  7 
geese,  including  7  dark  geese  but  no 
more  than  6  light  geese.  The  possession 
limit  is  twice  the  daily  bag  limit. 


Brant 

Season  Dates:  Same  as  ducks. 

Daily  Bag  and  Possession  Limits:  5 
and  10  brant,  respectively. 

General  Conditions:  Hie  Swinomish 
Tribal  Community  has  established 
additional  special  regulations  for  on- 
reservation  himting.  Tribal  hunters 
should  consult  the  tribal  office  for 
additional  information. 

(s)  Yankton  Sioux  Tribe.  Marty.  South 
Dakota  (Tribal  Membns  and  Non-tribal 
Hnntert) 

Ducks  (Including  Mergansers) 

Season  Dates:  Begin  October  17,  end 
December  29, 1998. 

Daily  Bag  and  Possession  Limits:  6 
ducks,  including  no  more  than  5 
mallards  (no  more  than  2  female 
mallards).  2  redheads.  1  pintail,  1 
hooded  merganser,  1  canvasbadc,  and  2 
wood  ducks.  The  possession  limit  is 
twice  the  daily  bag  limit 

Coots 

Season  Dates:  Same  as  ducks. 
Daily  Bag  and  Possession  Limits:  IS 
and  30  coots,  respectively. 

Dark  Geese  -■ — 

Season  Dates:  Begin  October  31, 1998, 
end  January  31, 1999. 

Daily  Bag  and  Possession  Limits:  2 
geese,  including  no  more  than  1  white- 
fronted  goose  (or  brant).  The  possession 
limit  is  twice  the  daily  bag  limit. 

Light  Geese 

Season  Dates:  Begin  October  31, 1998, 
end  January  24, 1999. 
Daily  Bag  and  Possession  Limits:  20 
9,  no  possession  limit 


General  Conditions 

(1)  The  waterfowl  hunting  regulations 
established  by  this  final  rule  apply  to 
tribal  and  trust  lands  within  the  external 
boundaries  of  the  reservation. 

(2)  Tribal  and  non-tribal  hunters  must 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulatiohs  in  50  CFR  part 
20  regarding  shooting  hours  and  manner 
of  taldng.  In  addition,  each  waterfowl 
hunter  16  years  of  age  or  older  must 
carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Yankton  Sioux  Tribe  also  apply  on  the 
reservation. 

Dated:  September  21. 1998. 
Stephen  C.  Saunders, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[PR  Doc.  98-25989  Filed  9-2»-98: 8:45  am] 
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Part  IV 

Department  of  the 
Interior 

Bureau  of  Land  Management 

43  CFR  Part  3200,  et  ai. 
Geothermal  Resources  Leasing  and 
Operations;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3200. 3210, 3220, 3240, 
3250,  and  3260 

[AA-«1(M)8^141-02] 

RIN  1004-AB18 

Geothermal  Resources  Leasing  and 
Operations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  which  implement  the 
Geothennal  Steam  Act  of  1970,  as 
amended  (the  Steam  Act).  This 
rulemaking  addresses  leasing, 
pennitting  and  operational  requirements 
for  geothennal  exploration,  drilling,  and 
utilization  operations.  The  final  rule 
rewrites  all  the  geothermal  resource 
development  regulations  in  a  plain 
language  style;  reduces  and  streamlines 
permitting  and  information 
requirements;  provides  the  Bureau  of 
Land  Management  (BLM)  with  the 
maximimi  possible  flexibility  regarding 

Existing  regulations 

3200 — Geothermal  Leasing:  General  

3202 — Qualifications  of  Lessees 

3203— Leasing  Terms 

3204 — Surface  Management  Requirements  

3205 — Fees,  Rentals  and  Royalties  

3206— Lease  Bonds  

3207 — Leases  for  a  Fractional  or  Future  Interest 
3208— (Reserved). 

3209 — Geothermal  Resources  Exploration  

3210— Noncompetitive  Leases:  General 

3220— Competitive  Leases:  General 

3241 — Transfers  

3242— Production  and  Use  of  Byproducts  

3243 — Cooperative  Conservation  Provisions 

3244 — ^Terminations  and  Expirations 

3250 — Utilization  of  Geothermal  Resources  ....... 

3260 — Geothermal  Resources  Operations: 

—General 
3261 — Jurisdiction  and  Responsibility 


3262— Requirements  for  Operating  Rights  Own- 
ers. 


3263 — Measurement  of  Production 

3264 — Reports  to  be  Made  t}y  All  Lessees 


permit  issuance  allowing  BLM  to 

accommodate  the  full  range  of  potential 

geothermal  operations  and  development 

scenarios;  and  reorganizes  the 

regulations  to  provide  specific  permit 

application  informational  requirements 

allowing  BLM  and  our  customers  to 

interpret  regulatory  requirements  more 

consistently. 

EFFECTIVE  DATE:  October  1, 1998. 

ADDRESSES:  You  may  send  inquiries  or 

suggestions  to:  Director  (630),  Bureau  of 

Land  Management,  1849  C  Street,  N.W., 

Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Hoops,  (702)  861-6568. 

SUPPLEMENTARY  INFORMATION: 

L  Background. 

n.  Final  Rule  as  Adopted. 

m.  Responses  to  Comments. 

IV.  Procedural  Matters. 

L  Background 

This  final  rule  revises  43  CFR  parts 
3200,  3210,  3220,  3240,  3250,  and  3260 
which  implement  the  classification, 
leasing,  exploration,  drilling,  and 
utilization  requirements  of  the  Steam 
Act.  The  new  rule  eliminates  existing 
parts  3210,  3220,  3240,  3250,  and  3260 
as  currently  written.  It  also  rewrites  the 


corresponding  subparts  under  part  3200 
into  plain  language,  and  reorganizes  the 
existing  regulations  so  that  all 
pennitting  requirements  and  operator 
responsibilities  for  each  phase  of 
development  may  be  found  in  a  specific 
subpart.  The  rule  more  clearly 
delineates  the  existing  pennitting  and 
informational  requirements. 

The  existing  part  3280,  concerning 
iinit  agreements,  is  not  affected  by  this 
final  rule.  We  intend  to  revise  part  3280 
along  similar  lines  in  a  separate 
rulemaking  sometime  very  soon. 

Existing  parts  3200,  3210,  3220  and 
3240  are  consolidated  and  reordered  to 
correspond  with  the  sequence  in  which 
leasing  procedures  occur.  The 
exploration  regulations  are  moved  fit>m 
existing  subparts  3209  and  3264  to  a 
new  subpart  3250.  Existing  part  3260  is 
revised  to  describe  only  the 
requirements  for  drilling  operations. 
The  existing  part  3250,  Site  License,  and 
the  Existing  portions  of  part  3260 
addressing  geothermal  resource 
utilization  are  revised  and  redesignated 
in  the  new  rule  as  subpart  3270. 

The  following  table  lists  how  each 
subpart  is  reorganized: 


New  regulations  as  revised 


3200— Geottiermal  Resource  Leasing. 

3201— Available  Lands. 

3203 — Obtaining  a  Lease. 

3202 — Lessee  Qualifications. 

3216— Transfers. 

3206 — Lease  Issuance. 

3207— Additional  Lease  Term. 

3208 — Extending  ttie  Primary  Lease  Tenn. 

3209— Conversion  of  a  Lease  Producing  Byproducts. 

3210 — Additional  Lease  Information. 

3250,  3260,  3270 — Exploration,  Drilling,  Utilization  Operations. 

321 1 — Fees,  Rents,  and  Royalties. 

3214 — Personal  and  Surety  Bonds. 

3215 — Bond  Collection  After  Default 

3206 — Lease  Issuance. 

3250 — Exploration  Operations. 

3204 — Noncompetitive  Leasing. 

3205— Competitive  Leasing. 

3216— Transfers. 

3272— The  Contents  and  Review  of  a  Plan  of  Utilization  and  Facility  Construction  Permit 

3217 — Cooperative  Cor^servation  Provisions. 

3213 — Relinquishment,  Termination,  Cancellation,  and  Expiration. 

3273— Applying  for  and  Obtaining  a  Site  License. 

3260 — Geothermal  Drilling  Operations: 

3270— Utilization  of  Geothermal  Resources— General. 

3260— Geothermal  Drilling  Operations— General. 

3262— Conducting  Drilling  Operations. 

3263— Well  Abandonment 

3270— Utilization  of  Geothermal  Resources— General. 

3261 — Permitting  of  Drilling  Operations. 

3262— Conducting  Drilling  Operations. 

3271 — Permitting  of  Utilization  Operations. 

3272— The  Contents  and  Review  of  a  Plan  of  UtHlzatioh  and  Facility  Construction  Permit 

3275— Conducting  Utilization  Operations. 

3275— Conducting  Utilization  Operations. 

3261 — Permitting  of  Drilling  Operations. 

3264 — Reports:  Drilling  Operations. 
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Existing  regulations 


New  regulations  as  revised 


3265— Procedure  in  Case  of  Violation  of  the 
Regulations. 


3264 — Appeals 


3274— Applying  for  and  CX)taining  a  Commercial  Use  Permit 
3265— Inspection,  Enforcement,  and  Norxx)mpliance  (drilling). 

3277— Inspection,  Enforcement,  and  Noncomptiance  (utilization). 
3256 — Exploration  Operations  Relief  and  Appeals. 
3267— Geothemial  Drilling  Operations  Relief  and  Appeals. 
3279— Utilization  Relief  and  Appeals. 


The  final  rule  published  today  is  the 
last  stage  of  a  rulemaking  process  that 
amends  the  regulations  in  43  CFR  group 
3200.  This  rule  was  preceded  by  a 
proposed  rule  published  in  the  Federal 
Re^er  on  October  8, 1996  (61  FR 
52736).  The  proposed  rule  invited 
pubUc  comments  for  90  days,  from 
October  8, 1996,  through  January  6, 
1997.  BLM  received  comments  from 
four  members  of  the  geothermal 
industry  and  from  the  Forest  Service. 
These  comments  were  carefully 
considered  prior  to  making  any  changes 
to  the  final  rule. 

n.  Final  Rule  as  Adopted 

Parts  3200 — Geothermal  Resources 
Leasing:  General;  3210  Noncompetitive 
Leases:  3220  Competitive  Leases;  and 
3240  Rules  Governing  Leasing 

Because  this  rule  is  structurally 
different  from  the  existing  rule,  we  aie 
including  here  a  full  discussion  of  the 
changes  between  the  existing  and  final 
rule. 

First,  the  final  rule  restructiues  the 
definitions  section  at  43  CFR  3200.1. 
The  new  definitions  section  retains 
many  of  the  existing  terms,  removes 
several  technical  terms  (such  as  "the 
Secretary"  and  "the  Service")  which  no 
longer  fit  within  the  plain  language 
style,  and  adds  new  terms  (such  as 
"MMS")  which  play  a  significant  role  in 
the  new  rule.  For  the  sake  of 
clarification,  BLM  has  also  added 
several  common  leasing  terms  which  are 
often  misused  or  misunderstood.  For 
example,  BLM  has  defined  the  terms 
"primary  term,"  "extended  term"  and 
"additional  term." 

We  have  also  added  definitions  for 
the  new  or  revised  permit  applications. 
We  have  clarified  other  terms,  such  as 
"commercial  operation"  and 
"exploration  operations."  We  have 
expanded  the  definition  of  "commercial 
quantities"  to  address  the  difference 
between  quantities  for  individual  leases 
and  unit  production. 

Unlike  the  existing  rules,  the  revised 
definitions  section  contains  only  those 
terms  which  are  used  repeatedly 
throughout  the  regulations.  Therefore, 
some  existing  definitions  of  terms 
which  have  narrow  applicability,  such 
as  "significant  thermal  features  within 


units  of  the  National  Park  System,"  have 
been  relocated  to  the  specific  sections  to 
which  they  apply.  Finally,  we  have 
alphabetized  the  definitions  and 
removed  the  designations  markers  (a), 
(b).  (c)  and  so  forth,  in  keeping  with 
current  Federal  Register  guidance. 

Section  3200.2  describes  the 
information  collection  requirements 
associated  with  the  regulations  under 
part  3200,  section  3200.3  describes 
changes  of  agency  responsibilities,  and 
section  3200.5  indicates  where  the 
hearings  and  appeals  regulations  are 
foimd.  Neither  section  contains  any 
substantive  change  fit>m  ciurent 
practices. 

Next,  BLM  has  condensed  and 
rewritten  into  plain  language  subpart 
3201.  which  describes  Lands  subject  to 
geothermal  leasing.  Section  3201.10 
describes  those  lands  which  are 
available  while  section  3201.11  covers 
those  which  are  not.  Neither  section 
changes  the  existing  rules  in  any 
substantive  way. 

New  subpart  3202  contains  the 
provisions  setting  forth  the 
qualifications  for  a  lessee.  Again,  no 
substantive  changes  have  been  made. 
Lessees  must  meet  the  same  citizenship 
requirements;  we  may  request  that  a 
lease  offeror  submit  proof  that  it 
qualifies;  offerors  may  act  through 
another  person;  and  if  the  offeror  dies 
before  we  issue  the  lease,  we  will 
continue  to  use  the  ciurent  procedures 
to  resolve  the  situation. 

New  subpart  3203  contains  all  of  the 
existing  provisions  generally  applicable 
to  geothermal  resource  leasing,  such  as 
how  to  obtain  a  lease.  Most 
significantly,  this  subpart  describes  how 
we  determine  whether  leases  will  be 
issued  through  competitive  or 
noncompetitive  bidding.  Subpart  3204 
then  describes  the  procedures  for 
obtaining  a  noncompetitive  lease,  while 
subpart  3205  describes  the  competitive 
bidding  process. 

The  only  substantive  change  between 
the  existing  and  final  rule  in  subpart 
3204  is  that  we  will  no  longer  prepare 
an  availabiUty  list  of  relinquished  or 
terminated  leases.  Instead,  lands  will 
become  available  for  noncompetitive 
leasing  as  soon  as  we  close  each  case. 
Under  the  new  43  CFR  3204.15.  an 


offeror  may  apply  for  these  lands  at  any 
time,  and  instead  of  collecting 
applications  in  one-month  application 
periods,  we  will  open  each  appUcation 
upon  receipt  and  immediately  begin 
processing  it  This  new  process  will 
substantially  improve  the  way  BLM 
handles  noncompetitive  lease 
applications.  By  eliminating  the  one- 
month  delay,  we  will  create  a  rolling  . 
application  review  process  which  will 
permit  us  to  approve  or  deny  an 
application  much  sooner  than  imder  the 
existing,  more  formal  process.  If  we 
receive  multiple,  overlapping 
applications  before  approving  a 
noncompetitive  lease,  we  will  examine 
the  land  to  determine  whether  to 
designate  a  known  geothermal  resource 
area  (KGRA),  in  which  case  we  will 
reject  all  noncompetitive  appUcations 
and  the  lands  will  be  leased 
competitively.  Otherwise,  we  will  offer 
the  lease  to  the  first  person  who  submits 
an  application  which  meets  all  the 
requirements. 

New  subpart  3205  contains  the 
provisions  for  competitive  leasing.  No 
substantive  changes  have  been  made  to 
the  core  provisions  between  the  existing 
and  final  rxile.  We  will  continue  to  issue 
competitive  leases  as  in  the  past,  relying 
on  published  notices  of  available  lands 
and  a  sealed  bidding  process.  However, 
the  new  regulations  permit  us  to  use  a 
wider  variety  of  methods  for  providing 
public  notice  of  a  sale,  such  as  posting 
the  Ust  in  local  BLM  offices  or  on  the 
Internet,  or  preparing  external  affairs 
news  releases.  Publishing  sale  notices  in 
local  newspapers  is  no  longer  required, 
but  remains  an  option  for  providing 
notice  of  the  sale. 

Subparts  3206  through  3210  cover 
generally  applicable  lease  terms,  such  as 
length  of  lease  terms,  acreage 
limitations,  and  other  obUgations.  These 
subparts  contain  most  of  the  existing 
lease  terms,  although  we  have  made  a 
few  substantive  and  organizational 
changes  since  the  proposed  rule.  For 
example,  we  no  longer  require  operators 
to  conduct  diUgent  exploration  during 
lease  years  11  through  15,  since  these 
lease  years  are  not  part  of  the  primary 
period.  In  addition,  final  43  OH 
3208.10(a)(1)  modified  the  current 
option  to  extend  a  lease  by  performing 
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diligent  drilling  over  the  end  of  the 
primary  period.  To  qualify,  the  operator 
must  diligently  strive  to  reach  a 
reasonable  drilling  target  with  a  well 
permitted  and  designed  for  production, 
which  we  wiH  define  based  on  local 
geology  and  the  type  of  development 
proposed  by  the  operator. 

Under  43  CFR  3208.10(a)(4)  of  the 
final  rule,  leases  may  be  extended  in  an 
additional  situation.  For  leases 
committed  to  a  imit,  leases  which  expire 
before  the  imit  does  could  be  extended 
to  match  the  unit  term,  as  long  as 
dihgent  imit  development  is  occiuring. 
So,  any  lease  or  portion  of  a  lease  not 
part  of  a  participating  area  may  then  be 
eligible  for  other  types  of  extensions. 
This  is  true  even  after  it  is  eliminated 
from  a  unit  by  contraction  or  imit 
review — unless  the  lease  previously  was 
extended  under  3208.10(a)(2),  as  these 
extensions  must  be  successive. 
Extensions  are  intended  to  alleviate 
operator's  concerns  that  leases  adjacent 
to  producing  areas  may  be  terminated, 
regardless  of  diligence,  due  to  the  lack 
of  viable  electrical  sales  contracts  or 
continual  poor  energy  market 
conditions. 

While  this  rule  does  not  define 
"diUgent  unit  development."  BLM 
generally  measures  diligence  by 
comparing  your  actions  in  that  year 
with  the  objectives  you  set  in  your 
currently  approved  plan  of 
development.  We  will  establish  clearer 
guidance  on  what  is  "diligent  unit 
development"  in  the  forthcoming  unit 
regulations. 

The  final  rule  includes  other  minor 
substantive  changes.  For  example,  we 
eliminated  the  special  requirements 
(formerly  at  43  CFR  3203.4(d))  for 
describing  unsurveyed  pubhc  lands 
adjacent  to  tidal  waters  in  southern 
Louisiana  and  in  Alaska.  If  you  wish  to 
lease  minerals  in  these  areas  you  must 
describe  the  unsurveyed  land  in 
accordance  with  the  general  regulations 
now  found  at  43  CFR  3204.11.  Several 
other  portions  of  existing  subpart  3203 
are  relocated.  Plans  of  development  and 
operation  (existing  section  3203.6)  are 
now  described  in  various  sections 
within  new  subparts  3260  and  3270. 
Provisions  for  oil,  gas  and  helium 
reservations  are  moved  from  section 
3203.7  to  section  3210.17.  The  section 
concerning  converting  leases  to  a 
mineral  lease  are  relocated  from  section 
3203.1-6  to  section  3209.10. 

The  new  subpart  3211  replaces 
existing  provisions  for  fees,  rents  and 
royalties  previously  found  in  subpart 
3205  with  regulations  that  are  easier  for 
the  public  to  understand  and  for  BLM 
to  manage.  The  only  substantive  change 
here  is  that  we  have  removed  the 


limitations  on  overriding  royalties  for 
two  reasons:  we  no  longer  track 
overriding  royalties  and  therefore 
cannot  enforce  this  requirement;  and 
maintaining  the  limitation  requirement 
may  unnecessarily  involve  the 
government  in  private  business 
negotiations.  Sections  3212.15  and 
3212.16  of  the  revised  rule  contain 
procedures  which  provide  sufficient 
protection  for  the  United  States'  royalty 
interests. 

Subparts  3212  and  3213  contain 
consohdated  procedures  for  altering  the 
terms  of  a  lease,  including  suspensions, 
relinquishments,  terminations, 
cancellations,  and  expirations.  The  only 
significant  change  between  the  existing 
and  final  rule  is  that  we  have  relocated 
the  waivers  and  suspensions  of 
payments  provisions  fitim  the  fees,  rents 
and  royalties  regulations  in  part  3205  to 
a  separate  section  in  subpart  3212.  All 
other  changes  in  the  final  rule  are 
limited  to  consolidation  and  plain 
language  rewrites. 

Subpart  3214  expands  existing 
bonding  regulations  to  give  greater 
detail  about  how  bond  amounts  may 
change.  We  may  increase  a  bond 
amount  when  we  determine  an  operator 
has  a  history  of  noncompliance  or  is 
deficient  in  paying  royalties  to  the 
Minerals  Muiagement  Service  (MMS). 
BLM  will  not  set  a  bond  amount  higher 
than  the  total  sum  of  the  estimated  costs 
of  plugging  and  abandoning  a  well  and 
reclaiming  the  surface,  uncollected 
royalties  due  to  MMS,  and  any  impaid 
amount  owed  to  BLM  due  to  previous 
violations. 

Subpart  3215,  formerly  43  CFR 
3206.7,  deals  with  bond  collection  after 
default.  Subpart  3216,  formerly  43  CFR 
3241,  contains  the  regulations  governing 
transfers.  Subpart  3217,  formerly  43 
CFR  3243,  governs  cooperative 
conservation  provisions.  These  sections 
do  not  substantively  differ  from  the 
existing  regulations. 

Subpart  3250 — Geothermal  Resource 
Exploration  Operations:  General 

One  of  the  most  important  changes 
this  final  rule  will  make  is  to  relocate 
separate  functions  to  separate  subparts, 
in  order  to  make  each  function  easier  to 
locate  and  understand.  Subpart  3250 
will  contain  the  exploration  operation 
rules  previously  published  at  part  3209. 
Also,  in  order  to  separate  operational 
regulations  from  the  leasing  provisions, 
the  geothermal  resources  utilization 
regulations  previously  found  in  part 
3250  are  now  relocated  to  subpart  3270. 
This  change  allows  us  to  consolidate  the 
permitting  procedures  and  operational 
responsibilities  for  exploration 


operations  into  a  single  set  of  standards 
which  will  now  be  found  in  part  3250. 

Part  3250  sets  out  the  regulations 
applicable  to  exploration  operations. 
Subpart  3250  explains  when  the 
exploration  regulations  apply  and 
general  operational  standards.  Subpart 
3251  sets  forth  the  permitting 
requirements  for  exploration  operations. 
The  regulation  is  formatted  to  follow  the 
logical  exploration  sequence  irom. 
stating  what  permits  are  required 
(3251.10),  to  the  contents  of  the  permit 
applications  (3251.12),  to  the  actions  we 
will  take  on  a  permit  (3251.13),  to 
bonding  requirements  for  exploration 
operations  (3251.15). 

This  final  rule  clarifies  several  other 
requirements:  operational  (section 
3252.10)  and  environmental  (3252.11) 
requirements;  what  types  of  resource 
evaluation  activities  you  may  conduct 
(3252.13);  and  gradient  well  completion 
and  abandonment  requirements 
(3252.14  and  3252.16).  We  are  also 
changing  some  requirements.  For 
example,  Geothermal  Resources 
Operational  Order  1  limited  the  depth  of 
temperature  gradient  wells  to  500  feet 
unless  we  granted  specific  authorization 
to  drill  deeper.  However,  new  section 
3252.12  allows  an  operator  to  propose  a 
temperature  gradient  well  to  any  depth 
necessary  to  adequately  measure 
temperature  gradients.  Subpart  3254 
sets  out  the  provisions  applicable  to 
inspection,  enforcement  and  non- 
compUance.  Section  3254.10  permits 
BLM  to  inspect  exploration  operations, 
and  under  section  3254.11  we  can 
require  corrective  action  when 
operations  are  not  in  compliance.  The 
new  regulations  will  also  allow  the  core 
drilling  of  temperature  gradient  wells, 
whereas  the  existing  regulations  limited 
this  use  of  core  drilling.  Finally, 
sections  are  added  which  identify  how 
proprietary  and  confidential 
information  will  be  handled  (subpart 
3255)  and  explain  appeals  procedures 
(subpart  3256). 

Subpart  3260 — Geothermal  Resource 
Operations:  General 

In  order  to  consolidate  drilling 
operations  regulations  into  a  single, 
separate  location,  we  amended  subpart 
3260  to  address  only  drilling  permit 
application,  approval,  reporting  and 
related  requirements.  Regulations 
addressing  permits  for  utilization 
fecilities  and  information  requirements 
related  to  the  utilization  of  geothermal 
resources  are  moved  to  a  new  part  3270. 
In  the  noncompliance  provisions 
(section  3265,12)  we  clarified  our 
authority  to  take  post-permit  actions, 
such  as  requiring  modifications  or 
shutting  down  operations  that  are  in 
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noncompliance  or  pose  an  immediate 
threat  to  the  public,  the  environment  or 
private  property. 

We  rewrote  the  regulations  in  subpart 
3261  for  permitting  drilling  operations 
to  make  them  more  flexible  by  allowing 
the  operator  two  options  to  submit  the 
required  plan  and  permits.  Under  the 
first  option,  the  operator  could  submit 
an  operations  plan,  drilling  permit  and 
drilling  program  at  the  same  time.  If  and 
when  we  complete  the  applicable 
environmental  review  and  approve  a 
drilling  permit,  the  operator  could 
commence  pad  construction  and  drill 
and  test  the  well.  Under  the  second 
option,  the  operator  could  submit  the 
operations  plan  and  a  sundry  notice  for 
pad  construction  only.  We  would  then 
begin  an  environmental  review  of  both 
the  pad  construction  and  drilling 
operations.  If  and  when  that  was 
completed,  and  we  determined  that  the 
plan  was  acceptable,  we  would  approve 
the  sundry  notice,  authorizing  drill  pad 
and  access  road  construction.  The 
operator  would  then  submit  the  drilling 
permit  and  drilling  program  for  review 
at  a  later  date. 

The  final  regulations  reduce  the 
operations  plan  information 
requirements  to  cover  only  specific 
drilling  activities.  This  eliminates  the 
existing  requirement  that  applicants 
also  address  resource  utilization,  which 
will  now  be  covered  by  the  utilization 
plan.  An  applicant  may  prepare  an 
operations  plan  and  drilling  program 
which  could  apply  to  more  than  one 
well  when  similar  environmental 
situations  exist  and  the  same  drilling 
procedures  are  utilized.  However, 
separate  geothermal  drilling  permits  are 
required  for  each  proposed  well. 

New  subpart  3262  contains  the 
requirements  for  conducting  drilling 
operations.  These  regulations  clarify  the 
operational  (3262.10)  and 
environmental  (3262.11)  requirements 
an  operator  must  meet  when  drilling  a 
well.  We  may  also  require  permittees  to 
post  signs  at  each  well  (3262.12),  to 
space  wells  (3262.13),  and  to  take 
samples  or  perform  certain  tests  and 
siuveys  (3262.14).  We  already  require 
each  of  these  actions  imder  the  existing 
regulations. 

New  subpart  3263  discusses  well 
abandonment  requirements.  These 
regulations  do  not  differ  substantively 
fitim  existing  rules.  Subpart  3264  as 
revised  identifies  the  informational 
requirements  of  each  report  an  operator 
must  submit  during  the  completion,  use, 
and  abandonment  of  a  well.  Operators 
must  submit  a  geothermal  simdry  notice 
for  actions  such  as  casing  program 
changes,  well  stimulation,  or  plugging 
and  abandoning  a  well,  or  to  amend  an 


approved  permit  or  sundry  notice.  We 
may  waive  the  simdry  notice 
requirement  for  specific,  routine  well 
work,  surveys,  or  downhole 
maintenance.  For  activities  resulting  in 
an  environmental  impact  not  already 
described  in  an  operaticms  plan,  the 
applicant  must  submit  a  geothermal 
sundry  notice  to  amend  the  operations 
plan.  You  may  not  begin  activity 
described  in  the  simdry  notice  until  we 
have  approved  the  notice. 

These  permit  review  options  provide 
both  BLM  and  resource  users.the 
greatest  flexibility  to  address  the  broad 
range  of  operational  and  environmental 
issues  encountered  during  geothermal 
development.  As  a  result,  we  will  be 
able  to  respond  to  industry  requests 
more  efficiently  and  ensure  all 
environmental  requirements  are  met. 

Several  other  sections  were  modified 
to  improve  the  way  in  which  we  oversee 
existing  drilling  operations.  New  section 
3264.14  vtrill  change  the  existing 
requirement  to  notify  BLM  of  all 
accidents  occurring  on  Federal  lands 
(current  43  CFR  3262.7)  to  requiring 
notification  and  reports  only  when  an 
accident  affects  geothermal  operations 
or  causes  environmental  hazards. 
Section  3266  as  revised  sets  forth  how 
we  treat  confidential  documents.  If  we 
require  you  to  submit  a  document  you 
regard  as  confidential,  you  must  clearly 
mark  each  page  of  the  document  with 
the  words  "confidential  information." 
We  must  ultimately  determine  whether 
the  document  contains  any  information 
exempt  from  public  disclosure  imder 
the  Freedom  of  Information  Act  (FOIA) 
and  the  Department  of  the  Interior 
regulations  set  forth  in  43  CFR  part  2. 

We  have  revised  the  noncompliance 
rules  in  subpart  3265  to  more  clearly 
define  what  we  can  do  when  an 
operator  fails  to  promptly  commence  or 
complete  a  required  r^nedial  action. 
Our  responses  may  include  requiring 
modification  of  project  operations, 
temporary  or  permanent  shut  down  of 
operations,  or  lease  termination. 
Subpart  3267  provides  procedures  for 
requesting  operational  variances  and 
filing  appeals. 

Because  the  requirements  specified  in 
some  of  the  ciurent  Geothermal 
Resources  Operational  Orders  have 
become  out-dated,  we  revised  the 
requirements  and  incorporated  them 
into  these  regulations.  This  final  rule 
changes  some  standards  and 
requirements  from  existing  Orders. 

Subpart  3270 — Geothermal  Resource 
Utilization:  General 

This  final  rule  establishes  a  new  part 
3270,  consolidating  the  existing 
permitting  procedures  and  operator 


ren>onsibilities  for  producing  and 
utilizing  geothermal  resources,  with 
some  changes. 

In  order  Tor  the  permit  titles  to  more 
clearly  identify  the  operational 
authorization  each  permit  grants  when 
it  is  approved,  we  have  renamed  the 
current  utilization  permit  as  the 
"facihty  construction  permit,"  and 
production  permits  as  the  "commercial 
use  permit." 

Subpart  3270  identifies  general 
operational  standards  and  faciUty 
operator  responsibilities  when  utilizing 
geothermal  resources.  Subpart  3271 
explains  what  authorization  an  operator 
needs  to  construct  and  test  a  utilization 
facility.  Subpart  3272  describes  the 
utilization  plan  and  facihty  construction 

EBimit  requirements,  while  the  site 
cense  requirements  are  found  in 
subpart  3273.  The  requirements  will 
vary  depending  on  the  status  of  the 
lands  and  any  underlying  leases,  but  in 
general,  an  operator  must  submit  a 
utilization  plan,  facility  construction 
permit,  and  a  site  license,  where 
apphcable  (3271.10).  AppUcants  must 
also  submit  the  utilization  plan  and 
facility  construction  permit  together. 
You  could  choose  to  submit  the  site 
hcense  separately,  though  BLM  will  not 
approve  the  facility  construction  permit 
until  we  receive  an  acceptable  site 
Ucense  and  related  bond.  If  the  operator 
wishes  to  use  Federal  geothermal 
resources  to  test  a  utilization  facility 
located  on  private  or  spht  estate  lands, 
the  Federal  lessee  or  imit  operator  must 
submit  a  sundry  notice  for  our  approval 
prior  to  the  use  of  Federal  geothermal 
resources  (3271.13).  To  obtain 
authori^tion  to  place  a  utilization 
facihty  into  commercial  operation,  an 
operator  must  submit  a  commercial  use 
permit  (3271.14). 

We  changed  the  utilization  permitting 
process  to  make  the  appUcation  process 
more  flexible  by  allowing  the  operator 
to  submit  necessary  information  as  it 
becomes  available.  Also,  all  types  of 
utihzation  faciUty  proposals  will  go 
through  the  same  permitting  process; 
operators  will  no  longer  have  to  undergo 
separate  permitting  procedures  based  on 
generation  capacity,  research  and 
demonstration  fadfities,  and  individual 
well  facilities. 

Before  you  can  begin  any  utilization 
facility  construction  and  testing  that 
will  cause  a  surface  disturbance,  BLM 
must  review  your  utilization  plan  and 
approve  your  faciUty  construction 
permit  and  site  license.  What  permits 
you  need  to  begin  operations  depends 
on  what  part  of  your  operation  is  on 
Federal  lands.  If  your  facility  is  located 
on  Federal  lands  leased  for  Federal 
geothermal  resources,  you  need  an 


-\ 
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approved  facility  construction  peimit 
and  site  license  to  begin  site 
preparation,  construction  and  testing, 
and  a  conunerdal  use  permit  to  begin 
operating  the  facility  or  using  the 
resources.  (Commercial  operation  is 
defined  as  delivering  any  form  of 
geothermal  resources  for  sale  or  for  use 
by  the  operator.]  By  contrast,  if  a 
proposed  utilization  facility,  pipelines 
and  other  related  structures  are  located 
on  private  or  split  estate  (private  surface 
and  Federal  mineral)  lanc^,  and  the 
facility  is  receiving  production  allocated 
to  or  from  wells  located  on  BLM- 
managed  leases,  you  only  need  a 
commercial  use  permit  to  begin  utilizing 
Federal  resources. 

If  the  pipelines  are  located  on  BLM- 
managed  lands  and  the  utihzation 
facility  is  not,  the  utilization  plan  only 
needs  to  address  the  pipelines. 
-Approval  of  a  commercial  use  permit 
authorizes  construction  of  the  pipelines. 
An  approved  sundry  notice  also 
authorizes  preliminary  site 
investigations  if  not  already  described 
in  a  utilization  plan. 

A  utilization  plan  describes  the 
proposed  facility  and  its  environmental 
protection  measures,  and  consists  of 
most  of  the  same  information  which  the 
existing  regulations  require  for  an 
operations  plan  (existing  43  CFR 
3262.4).  However,  the  new  utilization 
plan  will  differ  from  the  old  operations 
plan  in  some  respects.  For  example, 
instead  of  always  requiring  you  to 
collect  baseline  environmental  data 
before  beginning  commercial 
operations,  we  will  determine  which,  if 
any,  specific  environmental  parameters 
must  be  addressed,  and  how  long  (not 
exceeding  one  year)  each  parameter  will 
be  monitored  (3272.12(c)).  We  may  also 
require  monitoring  of  facility  operations 
as  a  condition  of  approval  of  a 
commercial  use  permit  to  ensure 
environmental  compliance  (3272.12(b)). 

The  site  license  requirements  are 
relocated  from  43  CFR  3250.6  to  subpart 
3273  and  incorporated  directly  into  the 
utihzation  permitting  process.  Now, 
when  you  apply  for  a  utihzation  permit, 
you  must  also  identify  a  site  Ucense  area 
located  on  Federally-leased  lands. 
Applicants  will  have  to  submit  a  site 
license  bond  with  their  license 
application  (3273.19).  Other 
requirements,  such  as  the  minimum 
utihzation  bond  amoimt  of  $100,000  for 
any  electrical  generation  facihty  and  the 
current  bonding  requirement  for  direct 
use  faciUties,  remain  unchanged.  BLM 
may  not  require  a  site  bond  for  a  direct 
use  facility. 

These  regulations  eliminate  the 
requirement  that  a  lessee  or  unit 
operator  pay  a  minimum  annual  rent  of 


$100  per  acre  for  the  site  license  area, 
because  a  lease  already  grants  the  right 
to  utihze  a  reasonable  amount  of  svirface 
(3273.18).  However,  if  an  entity  other 
than  a  lessee  or  unit  operator  owns  the 
utihzation  facility,  you  must  pay  the  site 
License  rent. 

We  eliminated  the  requirements  for  a 
joint  utihzation  agreement  found  under 
existing  part  3250  because  they 
dupUcate  the  authorization  granted 
imder  the  site  hcense.  When  a  proposed 
facihty  is  owned  by  someone  other  than 
the  lessee  or  unit  operator,  the  facihty 
operator  must  provide  us  a  copy  of  its 
written  agreement  with  the  lessee  or 
unit  operator  to  site  a  utilization  facihty 
on  the  leased  land.  The  third  party,  as 
the  facihty  operator,  then  assumes  full 
responsibihty  for  all  phases  of  focihty 
permitting  and  operations. 

Subpart  3274  addresses  the 
reqiiirements  for  obtaining  a  commercial 
use  permit,  which  authorizes  the  sale 
and/or  use  of  Federal  geothermal 
resources.  We  must  approve  this  permit 
before  a  utihzation  facihty  starts 
conunercial  operation.  To  apply,  you 
must  provide  specific  information  about 
the  proposed  facihty's  operations, 
particularly  its  production  and  royalty 
metering.  The  new  rules  no  longer 
require  detailed  engineering  drawings; 
generahzed  schematics  of  the  faciUty  are 
adequate.  We  may  attach  conditions  of 
approval  to  the  commercial  use  permit, 
such  as  monitoring  of  the  facihty  to 
ensure  comphance  with  environmental 
and/or  operational  standards,  and  we 
may  modify  or  shut  down  the  fedhty 
operation  when  it  is  in  noncompUance 
with  environmental  or  operational 
standards. 

Subpart  3275  identifies  the 
operational  and  environmental 
requirements  the  CaciUty  operator  must 
meet.  The  revised  regulations 
incorporate  and  add  greater  detail  to 
Geothermal  Resoiuce  Operational  Order 
7,  which  contains  standards  for  the 
types  and  accuracy  of  meters  used  to 
measiire  production  or  utihzation  or  to 
determine  royalties.  The  new  rules 
specify  the  following  for  both  electrical 
generation  and  direct  use  facilities:  (1) 
where  the  operator  must  locate  the 
various  types  of  meters  (43  CFR 
3275.16);  (2)  meter  accuracy  standards 
which  vary  depending  on  the  volume  of 
resource  measured  ^43  CFR  3275.15); 
and,  (3)  meter  acciu-acy  standards  for 
installation  and  measurement  (3275.16). 

Subpart  3276  contains  monthly  well 
and  facihty  operations  reporting 
requirements,  including  contents  and 
acciu-acy  standards.  The  information 
you  must  provide  in  the  monthly 
facihty  report  will  vary  depending  on 
the  type  of  utihzation  facility  operated. 


For  simphdty,  you  may  combine 
monthly  well  and  facihty  reports  in 
certain  instances. 

Subpart  3277  addresses  inspection, 
enforcement  and  noncomphance 
procedures.  We  will  routinely  inspect 
utihzation  fadhty  operations,  and  these 
rules  identify  the  types  of  records  an 
operator  must  have  available  for 
inspection.  In  cases  of  noncomphance, 
we  will  issue  an  Inddence  of 
NoncompUance  requiring  corrective 
action  to  be  taken  within  a  specified 
time  period.  This  subpart  identifies 
what  additional  action  we  may  take  to 
corred  problems  of  noncomphance 
which  continues  or  is  serious  in  nature, 
including  bond  collection,  modification 
of  projed  operations,  temporary  or 
permanent  shut  down  of  operations,  or 
lease  termination.  Finally,  sections  are 
revised  which  identify  how  proprietary 
and  confidential  information  will  be 
handled  (subpart  3278)  and  appeals 
procedures  (subpart  3279). 

We  have  made  a  number  of  other 
changes  between  the  proposed  and  final 
rule.  The  vast  majority  of  these  changes 
were  made  to  fur^er  clarify  a  provision 
or  are  merely  editorial  in  nature.  We 
also  made  a  few  substantive  changes  to 
the  rule  which  are  necessary  to  coned 
errors  in  the  proposed  rule.  For 
example,  we  revised  and  added 
definitions  in  section  3200.1  for 
"interest"  and  "person."  Each  of  these 
was  added  to  enable  us  to  simpUfy  other 
definitions,  such  as  "lessee."  We  also 
edited  the  definition  of  operating  rights 
to  bring  it  in  line  with  the  same  term 
used  in  the  BLM's  oil  and  gas 
regulations. 

We  added  a  provision  at  section 
3208.17  to  make  it  clear  that  if 
production  begins,  a  person  is  not 
entitled  to  a  credit  for  payments  made 
in  heu  of  production  in  commerdal 
qiiantities  or  significant  expenditures. 
This  is  not  a  substantive  change  bom 
the  existing  regulations,  but  this 
provision  is  necessary  to  avoid  any 
disputes  in  the  future. 

Action  3214.18  also  re-defines  what 
a  person  is  hable  for.  The  final  rule  now 
states  that  the  habiUty  of  an  interiest 
owner  for  rents  and  royalties  wiU  be 
determined  under  the  appUcable  MMS 
regulations.  The  proposed  rule  had 
stated  that  all  interest  owners  assiune 
full  Uabihty  for  rents  and  royalties,  and 
this  was  not  in  keeping  with  MMS 
regulations. 

Finally,  we  made  editorial  changes 
between  the  existing  and  new  rule  to  - 
corred  several  cross-references.  We  will 
modify  oiu"  forms  to  accommodate  the 
niunerous  changes  in  the  proposed 
regulations,  as  well  as  to  accoimt  for 
existing  forms  which  have  expired. 
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m.  ReqMHues  to  Comments 

During  the  public  comment  period  in 
response  to  the  proposed  rule,  BLM 
received  a  total  of  five  comments.  The 
commenters  included  four  private 
geothennal  resoiuce  developers  and  the 
Forest  Service,  and  generally  consisted 
of  suggestions  to  revise  lease  extension 
provisions  and  address  unitization 
issues.  The  commenters  also  addressed 
the  need  to  maintain  a  site  Ucense 
provision  in  the  regidations.  suggested 
changing  the  names  of  some  of  the 
permits  to  more  accurately  describe  the 
authorization  provided  by  the  permit, 
noted  the  need  for  additional,  required 
coordination  between  BLM  and 
institutions  financing  power  plant 
projects,  and  identified  issues 
pertaining  to  confidential  and 
proprietary  information  requirements, 
and  production  reporting.  The  Forest 
Service  suggested  means  for  improving 
BLM  and  surface  management  agency 
coordination  of  permit  application 
review  and  completing  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  documentation. 

Lease  extensions.  Several  comments 
suggested  that  we  change  the  proposed 
procedures  for  requesting  successive  5- 
year  lease  extensions,  at  sections 
3208.11-12.  Two  commenters  said  BLM 
should  allow  a  lessee  to  change  its 
election  to  either  make  payments  in  lieu 
of  commercial  quantities  production  or 
to  make  significant  expenditures  on  an 
annual  ba^  during  each  5-year 
extension  period,  lliis  chai^  would 
allow  companies  much  greater 
flexibiUty  in  deciding  how  to  allocate 
resources  as  energy  nuuket  conditions 
fluctuate.  Another  comment  siiggested 
that  BLM  allow  excess  significant 
expenditures  firom  the  first  extension 
period  to  be  applied  to  the  second 
extensicm  pericMl. 

BLM  is  not  adopting  these 
recommendations  because  we  believe 
they  contradict  the  intent  of  Congress 
expressed  in  the  Steam  Act 
amendments.  Our  review  of  the 
legislative  history  suggests  that  the 
House  Committee  on  Interior  and 
Insider  Affairs  (Report  100-664)  did  not 
intend  to  provide  such  options.  Lessees 
must  make  the  election  to  either  make 
payments  in  lieu  of  commercial 
quantities  production  or  to  make 
significant  expenditures  at  the 
beginning  of  each  extension  period,  and 
significant  expenditiues  from  one 
extension  period  may  not  be  applied  to 
a  subsequent  extension  period. 

A  number  of  comments  suggested 
changing  the  lease  extension  provisions 
related  to  unitization.  Several 
companies  requested  that  BLM  allow  5- 


year  lease  extensions  upon  removing  a 
lease  from  a  imit  either  by  segregation 
or  contraction.  We  cannot  adopt  this 
suggestion,  however,  because  we  believe 
that  imit  administration  actions  should 
not  direcUy  result  in  lease  extensions. 
The  new  provisions  at  subpart  3208 
broaden  lease  extension  provisions 
when  a  lessee  diligently  completes  unit 
operations,  and  also  on  an  individual 
lease  basis  once  a  lease  is  no  longer 
involved  in  a  imit  These  rules  give 
diligent  lessees  ample  opportunities  to 
extend  their  lease. 

Unit  Administration.  Many  comments 
addressed  unit  administration 
procedures  such  as  effective  dates  of  a 
participating  area  and  suspensions  of 
drilling  obligations  and  unit  contraction 
provisions.  We  intend  to  pubUsh  a 
proposed  rule  in  the  Federal  Register  to 
rewrite  the  unit  regulations  (part  3280) 
and  we  will  address  these  issues  at  that 
time. 

Project  Financing.  One  company 
submitted  several  comments  regarding 
the  requirement  that  we  coordinate  with 
the  lending  institution  which  has 
provided  project  finanring  The 
comments  recommended  requiring  us  to 
provide  formal  notice  to  the  lender  of  a 
recorded  lien  on  the  Federal  lease  when 
an  operator  is  in  noncompUance  with 
lease  terms  or  permit  conditions  of 
approval.  BLM  would  then  be  required 
to  allow  and  accept  corrective  action 
taken  by  the  lender.  Another  comment 
said  that  we  should  grant  a  replacement 
lease  directiy  to  the  lender  and  cancel 
the  operator's  lease  if  the  operator  files 
for  bankruptcy. 

We  beheve  these  are  standard 
business  arrangements  which  are  best 
resolved  and  coordinated  between  the 
operator  and  lender  themselves.  The 
operator  and  lender  should  decide 
among  themselves  as  to  when  the 
operator  will  notify  the  lender  of  our 
actions  taken  on  the  lease.  We  cannot 
justify  the  additional  administrative 
burden  we  would  undertake  by 
adopting  this  conunent.  Furthermore, 
we  cannot  replace  a  lessee  on  its  own 
initiative,  although  BLM  does  have  the 
authority  to  cancel  a  lease. 

Site  Licenses.  In  the  preamble  to  the 
proposed  rule,  we  requested  comments 
regarding  the  need  for  maintaining  the 
site  license  provisions  (subpart  3273). 
Two  companies  responded  that  the  site 
license  should  be  maintained,  but  the 
term  of  the  site  license  should  be  longer 
and  independent  of  the  Federal  lease  on 
which  it  is  located.  These  changes 
would  lessen  a  lender's  concerns  for  the 
continued  viability  of  a  project. 
Unfortimately,  we  cannot  adopt  these 
suggestions  because  they  would  go 


beyond  our  authority  under  the  Steam 
Act. 

Expenditures.  Another  comment 
recommended  that  the  types  of  activities 
for  which  an  operator  may  receive 
approval  of  significant  expenditures 
(subpart  3208)  and  diligent  exploration 
expenditures  (DEE)  (subpart  3210) 
should  be  broadened  to  include 
expenditures  related  to  well  field 
maintenance,  environmental 
compliance,  and  negotiating  power 
purdiase  contracts. 

BLM  has  decided  not  to  accept  this 
recommendation.  Under  the  existing 
regulations,  activities  qualifying  as 
significant  expenditures  already  include 
environmental  review  and  the  design  ' 
and  construction  of  utilization  facilities, 
in  addition  to  conducting  drilling  and 
geophysical  operations.  The  purpose  of 
the  DEE  requirement  is  to  identify  new 
geologic  information  related  to  the  lease. 
Thus,  the  qualifying  activities  are 
limited  to  drilling  and  geophysical 
operations  and  activities  related  to      — ■ 
obtaining  permits  to  conduct  those 
operations.  Maintenance  of  a  well  field 
and  related  facilities  are  routine 
expenses  incurred  once  the  facilities  are 
in  place  and  therefore  do  not  meet  the 
requiremmts  of  either  significant 
expenditures  or  DEE. 

VtiUxation  Permits.  Several  comments 
suggested  changing  the  names  of  the 
various  permits  related  to  the  utilization 
phase  of  development  (part  3270).  Some 
companies  beUeved  that  the  tides  of  the 
proposed  permits  made  it  difficult  to 
understand  what  types  of  activities  each 
permit  authorized.  Based  on  these 
comments,  we  have  revised  the  tide  of 
each  p«rmit  granting  authorization  to 
utilize  Federal  geothennal  resources  to 
more  accurately  describe  the 
authorization  granted  by  each  pennit. 
The  new  names  are  identified  in  Section 
n  of  this  preamble  discussing  rule 
revisions  of  part  3270 — Utilization  of 
Geothennal  Resources. 

Proprietary  and  Confidential 
Information.  One  commenter  suggested 
that  instead  of  requiring  operators  to 
stamp  each  page  of  a  document  it 
considen  to  be  proprietary  or 
confidential  information  (PCI)  as 
"confidential,"  only  the  document  cover 
should  be  stamped.  Otherwise,  to 
implement  the  proposed  PQ  policy  of 
stamping  each  page  we  would  have  to 
stamp  every  page  of  PQ  received  and 
filed  over  the  past  20  years,  which 
would  be  very  burdensome  for  both 
BLM  and  the  geothermal  industry.  We 
are  unable  to  accept  this  comment  BLM 
is  ciurendy  preparing  language  to  use  in 
all  BLM  r^idations  which  will  call  for 
people  in  this  situation  to  mark 
confidential  information  page  by  page. 
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The  reason  is  that  when  we  consider 
releasing  documents  under  the  FOIA, 
we  cannot  withhold  an  entire  document 
if  only  part  of  it  qualifies  for 
withholding.  We  must  exercise  our 
FOIA  duties  on  a  line-by-line  basis, 
protecting  only  that  information  which 
qualifies  for  protection  and  releasing  the 
rest.  Therefore,  the  final  rule  now 
requests  that  you  mark  each  page  that 
you  think  contains  confidential 
information,  consistent  with  the 
forthcoming  BLM  FOIA  rules.  This  does 
not  mean  that  we  have  to  review  every 
document  filed  in  the  last  20  years.  As 
FOIA  requests  come  in,  we  will  review 
the  documents  included  in  the  request 
for  confidentiality  as  FOIA  requires  us 
to  do,  whether  past  documents  are 
marked  as  PCI  or  not. 

Reporting  Venting  and  Leakage.  One 
comment  recommended  that  proposed 
section  3276.11(g).  requiring  the 
operator  to  report  the  amount  of  steam 
or  hot  water  lost  to  venting  or  leakage, 
not  be  required  for  every  well  every 
month,  because  significant  venting  or 
leakage  is  a  relatively  rare  occurrence, 
and  it  adds  an  additional  reporting 
requirement  that  would  almost  always 
be  "zero."  We  agree,  and  the  final  rule 
requires  operators  to  report  venting  or 
leakage  only  if  it  is  in  significant 
quantities,  which  is  defined  to  be  more 
than  0.5  percent  of  total  lease 
production  in  any  given  month. 
Surface  Management  Agency 
Involvement.  The  Forest  Service 
recommended  that  for  leases  located  on 
lands  managed  by  the  Department  of 
Agriculture,  we  obtain  concurrence 
from  the  surface  management  agency 
prior  to  renewing  a  lease  which  is  in  an 
additional  term  and  eUgible  to  be 
renewed  for  a  second  40-year  term.  We 
agree  with  the  comment  since  this 
situation  involves  a  leasing  decision.  In 
this  final  rule  we  revised  section 
3207.11  to  require  siu-face  management 
agency  concurrence  before  we  grant  the 
renewal.  Another  comment  from  the 
Forest  Service  suggested  BLM  revise 
section  3250.10(a)(2)  to  state  tiiat  the 
surface  management  agency  must 
concur  with  surface  use  and  reclamation 
requirements  before  we  grant  an 
exploration  permit.  BLM  disagrees  with 
this  comment  since  it  exceeds  the 
standard  of  the  Steam  Act.  We  will 
consult  with  the  Federal  surface 
management  agency. 

Well  Pad  Authorization.  One 
comment  expressed  the  concern  that 
authorizing  an  operator  to  construct  a 
%vell  pad  prior  to  granting  authorization 
to  drill  a  well  (section  3261.15)  may 
cause  well  pads  to  remain  unattended 
for  extended  periods  of  time,  or  cause 
operators  to  build  well  pads  which  are 


not  used.  However,  we  do  not  share  this 
concern;  it  is  unlikely  that  an  operator 
will  waste  money  building  drill  pads 
and  access  roads  without  drilling  a  well 
in  a  reasonable  amoimt  of  time. 
Furthermore,  this  provision  is  necessary 
to  permit  flexible  solutions  when  well 
pad  construction  cannot  occtir  in  close 
timing  to  the  drilling  of  the  well.  For 
example,  in  some  areas  the  dirt  work 
associated  with  access  road  and  pad 
construction  can  occur  only  diuing 
limited  periods  of  the  year  without 
causing  significant  soil  erosion.  As  a 
result,  an  operator  may  not  know  which 
specific  drilling  equipment  will  be  used, 
or  which  drilling  procedures  to  follow, 
at  the  time  the  pad  construction  must 
take  place.  This  provision  would  give 
BLM  and  the  operator  the  tools  to 
prevent  unnecessary  delays. 

Accident  Reporting  Requirements. 
One  commenter,  concerned  with 
overlapping  reporting  requirements, 
recommended  we  revise  the  accident 
reporting  requirements  in  section 
3264.14  and  3276.15  to  allow  other 
notification  requirements,  such  as  the 
requirement  to  report  hazardous  spills, 
to  supersede  this  requirement.  We  do 
not  agree  with  this  comment.  We  should 
be  notified  of  accidents  regardless  of 
whatever  other  reporting  requirements 
are  in  effect.  The  operator  may  send  us 
a  copy  of  another  report  to  satisfy  this 
requirement. 

A  related  comment  recommended  that 
we  should  include  language  to  require 
reporting  within  less  than  24  hours  in 
some  instances.  Because  of  the 
numerous  types  of  accidents  that  could 
occur,  we  felt  that  it  would  be  overly 
burdensome  to  define  different 
reporting  requirements  for  different 
types  of  accidents.  Each  individual 
office  will  still  have  the  flexibility  to 
reduce  reporting  times  on  a  case  by  case 
basis. 

Environmental  Protection 
Requirements.  BLM  received  two 
comments  regarding  environmental 
protection  requirements  an  operator 
must  meet  when  drilling  a  well.  One 
suggested  changing  the  phrase  "as  much 
as  possible"  in  section  3262.11(a)(3)  to 
"as  necessary,"  because  while 
accommodating  other  land  uses  could 
involve  a  wide  variety  of  possible 
actions,  we  will  determine  which  are 
actually  necessary.  We  have  made  this 
change.  A  second  comment  suggested 
adding  another  requirement  to  this 
section:  "Meet  any  other  specific 
environmental  conditions,  stipulations, 
or  mitigation  measures  required  as  a 
result  of  the  NEPA  environmental 
review."  We  have  not  adopted  this 
suggestipn.  All  mitigation  measures 
developed  during  the  NEPA  review  will 


be  included  as  conditions  of  approval 
on  the  permit  authorizing  the  action. 
Therefore,  this  comment  has  already 
been  addressed  in  section  3262.10  (c), 
which  says  "(yjou  must  conduct 
operations  in  accordance  with 
conditions  of  approval." 

Finally,  two  conunents  addressed 
facility  operations  environmental  and 
safety  requirements.  One  suggested 
adding  the  phrase  "and  the  surface 
management  agency"  to  the  end  of  the 
paragraph  at  section  3275.12(f).  This 
change  was  not  adopted.  Although  we 
will  consult  with  the  surface 
management  agency  before  approving 
facility  abandoiunent  procedures,  we 
are  ultimately  responsible  for  issuing 
the  approval  of  the  operation.  The  other 
comment  suggested  requiring  operators 
to  "meet  all  conditions,  stipulations, 
and  mitigation  measures  required  by  the 
environmental  review."  We  will 
incorporate  any  mitigation  measures 
developed  through  the  NEPA  review 
process  into  the  conditions  of  approval 
for  the  permit  authorizing  the  action. 
Under  3275.11(d),  the  operator  must 
comply  with  conditions  to  the  approved 
plan  or  permit.  Therefore,  we  do  not 
believe  the  change  is  necessary  and 
have  not  adopted  it 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  prepared  an  environmental 
assessment  (EA)  and  determined  that 
this  final  rule  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
NEPA.  42  U.S.C  4332(2)(C).  BLM  has 
placed  the  EA  and  the  Finding  of  No 
Significant  Impact  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  previously.  BLM  invites  the 
public  to  review  these  docimients  by 
contacting  us  at  the  addresses  listed 
above  (see  ADDRESSES). 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
reqtiirements  in  the  final  rule  imder  44 
U.S.C.  3501  et  seq..  and  has  assigned 
clearance  number  1004-0132.  Sections 
of  this  final  rule  with  information 
collection  requirements  include  several 
sections  in  subparts  3260-3267,  and 
BLM  estimates  the  public  reporting 
burden  of  these  sections  to  average  as 
follows: 

(1)  Geothermal  drilling  permit,  10 
hours  per  response. 

(2)  Geothermal  sundry  notice,  1  hour 
per  response. 

(3)  Geothermal  well  completion 
report,  2-6  hours  per  response. 


economic  t 
number  of  I 
reasons.  Fij 
Admuustra 
entity,  for  j 
resource  dc 
with  no  mo 
business  w 
in  annual  r 
(1997).  Bas 
BLM  estimi 
than  two  e? 
qualify  as  s 
definition, 
focused  on 
streamlinin 
without  me 
changes,  it 
impact  on  i 
resources  u 
certifies  th< 
significant 
substantial 

Small  Busi. 
Fairness  Ai 


Federal  Register/Vol.  63,  No.  189 /Wednesday,  September  30.  1998/Rules  and  Regulations     52363 


(4)  Monthly  report  of  geothermal 
operations,  1  hour  per  response. 

This  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Information 
Collection  Clearance  Officer,  Bureau  of 
Land  Management,  U.S.  Department  of 
the  Interior,  1849  C  Street,  N.W.,  Mail 
Stop  401-LS,  Washington,  DC  20240, 
and  the  OCBce  of  Information  and 
Regulatory  Affairs,  Desk  Officer  for  the 
Department  of  the  Interior  (1004-AB18), 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
FlexibiUty  Act  of  1980  (RFA).  as 
amended,  5  U.S.C.  601  et  seq.,  to  ensiue 
that  government  regulations  do  not 
imnecessarily  or  disproportionately 
burden  small  entities,  llie  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact  on  a  substantial  nvunber  of  small 
entities.  BLM  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  for  two 
reasons.  First,  the  Small  Business 
Administration  has  defined  a  small 
entity,  for  purposes  of  geothermal 
resource  development,  as  a  business 
with  no  more  than  500  employees  or  a 
business  with  no  more  than  $9  miUion 
in  annual  receipts.  13  CFR  121.201 
(1997).  Based  on  ongoing  operations, 
BLM  estimates  that  there  are  no  more 
than  two  existing  operators  that  would 
qualify  as  small  entities  imder  either 
definition.  Second,  as  the  rule  is 
focused  on  reorganizing  and 
streamlining  BI^'s  current  regulations 
without  making  any  major  substantive 
changes,  it  will  not  have  any  economic 
impact  on  any  sector  of  the  geothermal 
resources  industry.  BLM  therefore 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  "major  rule"  and 
therefore  does  not  require  Congressional 
approval  under  Subchapter  E  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  P.L.  104-121  Title  11.  5 
U.S.C.  804(2).  Because  these  regulations 
are  limited  to  the  stylistic, 
organizational  and  minimal  substantive 
changes  described  above,  they  will  not 


have  an  annual  effect  on  the  economy 
greater  than  $100  million;  they  will  not 
result  in  major  cost  or  price  increases 
for  consumers,  industries,  government 
agencies,  or  regions;  nor  will  they  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abiUty 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

Because  these  regulations  are  limited 
to  the  stylistic,  organizational  and 
minimal  substantive  changes  described 
above,  they  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year;  nor 
will  they  have  a  significant  or  unique 
effect  on  State,  local,  or  tribal 
governments  or  the  private  sector. 
Therefore,  BLM  is  not  required  to 
prepare  a  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.). 

Executive  Order  12612,  Federalism 
As.^essments 

Again,  because  these  regulations  are 
limited  to  the  stylistic,  organizational 
and  minimal  substantive  changes 
described  above,  the  final  rule  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
BLM  has  determined  that  this  final  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12630,  Takings 
Assessments 

The  final  rule  does  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  Section  2(a)(1)  of  Executive 
Order  12630  specifically  exempts 
actions  abolishing  regulations  or 
modifying  regulations  in  a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  takings 
impUcations."  Since  the  primary 
function  of  the  final  rule  is  to  modify 
regulations  to  make  them  easier  to  read, 
streamline  them  and  make  only  minimal 
substantive  changes  intended  to 
enhance  the  geothermal  resource  leasing 
process,  there  will  be  no  private 
property  rights  impaired  as  a  result. 
Therefore,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 


property  or  require  further  discussion  of 
takings  impUcations  imder  this 
Executive  Order. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  final  rule  is  not  a  significant 
regulatory  action  and  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
These  revised  regulations  will  not  have 
an  effect  of  $100  million  or  more  on  the 
economy.  They  will  not  adversely  affect 
in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  These  revised  regulations 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency. 
Finally,  diese  regulations  will  not  alter 
the  budgetary  effects  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
right  or  obUgations  of  their  recipients; 
nor  will  they  raise  novel  legal  or  pohcy 
issues. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  proposed  rule  would  not 
imduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 

Author  The  principal  authors  of  this 
rule  are  Richard  Hoops  and  Jack  Lewis 
of  the  BLM  Nevada  State  Office,  Sean 
Hagerty  and  Sonia  Santillian  of  the  BLM 
Cahfomia  State  Office,  Richard 
Estabrook  of  the  BLM  Ukiah  District 
Office,  Jack  Feuer  and  Donna  Kauffinan 
of  the  BLM  Oregon  State  Office,  Dennis 
Davis  of  the  BLM  Prineville  District 
Office,  Robert  Henricks  and  Connie 
Seare  of  the  BLM  Utah  State  Office,  and 
Chris  Fontecchio  of  the  BLM  Regulatory 
Affairs  Group  in  Washington,  DC. 

List  of  Subjects 

43  CFR  Part  3200 

Environmental  protection,  geothermal 
energy,  government  contracts,  public 
lands-mineral  resources,  reporting  and 
recordkeeping  requirements,  surety 
bonds. 

43  CFR  Part  3210 

Geothermal  energy,  government 
contracts,  land  management  bureau, 
public  lands-mineral  resources, 
reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3220 

Geothermal  energy,  government 
contracts,  land  management  biu«au. 
pubUc  lands-mineral  resources. 
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reporting  and  recordkeeping 
requirements. 

43  CFR  Part  3240 

Geothermal  energy,  government 
contracts,  land  management  bureau, 
mineral  royalties,  public  lands-mineral 
resources,  reporting  and  record  keeping 
requirements,  water  resources. 

43  CFR  Part  3250 

Geothermal  energy,  geothermal 
exploration,  land  management  bureau, 
public  lands-mineral  resources, 
reporting  and  recordkeeping 
requirements,  surety  bonds. 

43  CFR  Part  3260 

Enviroimiental  protection,  geothermal 
energy,  government  contracts,  land 
management  bureau,  public  lands- 
mineral  resources,  reporting  and 
recordkeeping  requirements. 

Dated:  September  18, 1998. 
Sylvia  V.  Baca, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Accordingly,  43  CFR  Chapter  II  is 
amended  as  follows: 

PAFTTS  3220. 3240,  3250.  AND  3260— 
[REMOVED] 

1.  Under  the  authority  of  43  U.S.C. 
1740,  parts  3210,  3220,  3240.  3250  and 
3260  are  removed. 

2.  Part  3200  is  revised  to  read  as  set 
forth  below: 

PART  3200— GEOTHERMAL 
RESOURCE  LEASING 

Subpart  3200— Qeotharmal  Resource 
Leasing  __ 

3200.1  Definitions. 

3200.2  Information  collection. 

3200.3  Changes  in  agency  duties. 

3200.4  What  requirements  must  I  comply 
with  when  taking  any  actions  or 
conducting  any  operations  under  this 
part? 

3200.5  What  are  my  rights  of  appeal? 

Sul)part  3201— Available  Lands 

3201.10  What  lands  are  available  for 
geothermal  leasing? 

3201.11  What  lands  are  not  available  for 
geothermal  leasing? 

Subpart  3202— Lessee  Qualifications 

3202.10  Who  may  hold  a  geothermal  lease? 

3202.11  Must  I  prove  I  am  qualified  to  hold 
a  lease  when  filing  an  offer  to  lease? 

3202.12  Are  other  persons  allowed  to  act  on 
_   my  behalf  to  file  an  offer  to  lease? 

3202.13  What  happens  if  the  offeror  dies 
before  the  lease  is  issued? 

Subpart  3203— Obtaining  a  Lease 

3203.10  How  can  I  obtain  a  geothermal 
lease? 

3203.11  How  is  a  KGRA  determined? 


Subpart  3204— Noncompetitive  Leasing 

3204.10  How  do  I  file  a  lease  offer? 

3204.11  How  do  I  describe  the  lands  in  my 
lease  offer? 

3204.12  What  fees  must  I  pay  with  my  lease 
offer? 

3204.13  May  I  combine  acquired  and  public 
domain  lands  on  the  same  lease  offer? 

3204.14  What  is  the  largest  and  smallest 
lease  I  can  apply  for? 

3204. 1 5  What  happens  when  two  or  more 
offerors  apply  for  a  noncompetitive  lease 
for  the  same  land? 

3204.16  How  does  BLM  determine  the  first 
qualified  offeror? 

3204.17  May  I  withdraw  my  lease  offer? 

3204.18  May  I  amend  my  lease  offer? 

Subpart  3205— Competitive  Leasing 

3205.10  How  does  BLM  lease  lands 
competitively? 

3205. 1 1  How  do  I  get  information  about 
competitive  lease  terms  and  conditions? 

3205.12  How  do  I  bid  for  a  parcel? 

3205.13  What  is  the  minimum  acceptable 
bid? 

3205.14  How  does  BLM  conduct  the  sale? 

3205.15  To  whom  does  BU«4  issue  the 
lease? 

3205. 16  How  will  I  know  whether  my  bid 
is  accepted? 

Subpart  3206— Lease  Issuance 

3206.10  What  must  I  do  for  BLM  to  issue 
my  lease? 

3206.11  What  must  BLM  do  before  issuing 
my  lease? 

3206.12  What  is  the  maximiun  acreage  I 
may  hold? 

3206.13  How  does  BLM  compute  acreage 
holdings? 

3206. 14  How  will  BLM  charge  acreage 
holdings  if  the  United  States  owns  only 
a  fractional  interest  in  the  geothermal 
resources? 

3206.15  Is  there  any  acreage  which  is  not 
chargeable? 

3206. 1 6  What  will  BLM  do  if  my  holdings 
exceed  the  maximiun  acreage  limits? 

3206. 1 7  What  is  the  primary  term  of  my 
lease? 

3206.18  When  will  BLM  issue  my  lease? 

Subpart  3207— Additional  Lease  Term 

3207.10  When  may  I  get  an  additional  lease 
term  beyond  the  primary  term? 

3207.11  May  I  renew  my  lease  at  the  end  of 
its  additional  term? 

Subpart  3206— Extending  the  Primary  Lease 
Term 

3208.10  When  may  I  extend  my  lease 
beyond  the  primary  term? 

3208.11  What  must  I  do  to  have  my  lease 
extended? 

3208.12  What  information  must  I  give  BLM 
to  show  that  I  have  made  bona  fide 
efforts  to  produce  or  utilize  geothermal 
resources  in  commercial  quantities? 

3208.13  Will  BLM  extend  my  lease  if  I 
choose  to  pay  instead  of  produce  in 
commercial  quantities? 

3208.14  What  will  BLM  do  if  I  choose  to 
make  significant  expenditures? 

3208.15  What  actions  may  I  take  which  will 
count  as  significant  expenditures? 


3208.16  During  the  extension,  may  I  switch 
my  choice  to  either  pay  instead  of 
produce  in  commercial  quantities  or 
make  significant  expenditures? 

3208.17  Ifl  begin  production,  do  I  get  credit 
for  payments  made  instead  of  production 
in  commercial  quantities  or  significant 
expenditures? 

Subpart  3200— Conversion  of  a  Lease 
Producing  Byproducts 

3209.10  May  I  convert  my  geothermal  lease 
to  a  mineral  lease? 

3209.11  May  I  convert  my  geothermal  lease 
to  a  mining  claim? 

3209.12  May  BLM  include  additional  terms 
and  conditions  to  my  converted  lease? 

3209.13  How  do  I  convert  my  geothermal 
lease  to  a  mineral  lease  or  a  mining 
claim? 

Subpart  3210— Additional  Lease 
Information 

3210.10  When  does  lease  segregation  occur? 

3210.11  Does  a  lease  segregated  from  an 
agreement  or  plan  receive  any  benefits 
from  unitization  of  the  committed 
portion  of  the  original  lease? 

3210.12  May  I  consolidate  leases? 

3210.13  What  is  the  diligent  exploration 
requirement? 

3210.14  How  do  I  meet  the  diligent 
exploration  requirement? 

3210.15  Can  I  do  something  instead  of 
performing  diligent  exploration? 

3210.16  What  happens  if  I  do  not  meet  the 
diligent  exploration  requirement  or  pay 
the  additional  rent? 

3210.17  Can  someone  lease  or  locate  other 
minerals  on  the  same  lands  as  my 
geothermal  lease? 

3210.18  May  BLM  readjust  the  terms  and 
conditions  in  my  lease? 

3210.19  How  will  BLM  readjust  the  terms 
and  conditions  in  my  lease? 

3210.20  May  BLM  readjust  the  rental  and 
royalty  rates  in  my  lease? 

3210.21  What  if  I  appeal  BLM's  decision  to 
adjust  my  lease  terms? 

3210.22  Must  I  prevent  drainage  of 
geothermal  resources  from  my  lease? 

3210.23  What  will  BLM  do  if  I  do  not 
protect  my  lease  from  drainage? 

Subpart  3211— Fees,  Rent,  and  Royalties 

3211.10  What  are  the  filing  fees,  rent,  and 
minimum  royalties  for  leases? 

3211.11  When  is  my  annual  rental  payment 
due? 

3211.12  How  and  where  do  I  pay  my  rent? 

3211.13  Is  there  a  different  rental  or 
minimum  royalty  amount  for  a  fractional 
interest  lease? 

3211.14  Will  I  always  pay  rent  on  my  lease? 

3211.15  Must  I  pay  rent  if  my  lease  is 
committed  to  an  approved  cooperative  or 
unit  plan? 

3211.16  What  is  the  royalty  rate  for 
production  from  or  attributable  to  my 
lease? 

3211.17  When  do  I  owe  minimum  royalty? 
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Subpart  3212— Lane  Suspwiskms  and 
Royalty  Rata  Raduetiona 

3212.10  What  is  the  difierence  between  a 
suspension  of  operations  and  production 
and  a  suspension  of  operations? 

3212.11  How  do  I  obtain  a  suspension  of 
operations  or  operations  and  production 
on  my  lease? 

3212.12  How  long  does  a  suspension  of 
operations  or  operations  and  production 
last? 

3212.13  How  does  a  suspension  aSect  my 
lease  terms? 

3212.14  What  happens  when  the 
suspension  ends? 

3212.15  May  BLM  reduce  or  suspend  the 
royalty  or  rental  rate  of  my  lease? 

3212.16  What  information  must  I  submit 
when  I  request  that  BLM  suspend, 
reduce  or  waive  my  royalty  or  rental 
rate? 

Subpart  321 3-Railnquiahinent, 
Termination,  Cancallation,  and  Expiration 

3213.10  Who  may  relinquish  a  lease? 

3213.11  What  must  I  do  to  relinquish  a 
lease? 

3213.12  May  BLM  accept  a  partial 
relinquishment  if  it  will  reduce  my  lease 
to  less  than  640  acres? 

3213.13  When  does  my  relinquishment  take 
effect? 

3213.14  How  can  my  lease  automatically 
terminate? 

3213.15  Will  my  lease  automatically 
terminate  if  my  rental  payment  is  on 
time  but  for  the  wrong  amount? 

3213.16  Will  BLM  notify  me  if  my  lease 
terminates? 

3213.17  May  BLM  reinstate  my  lease? 

3213.18  Who  may  petition  to  reinstate  a 
lease? 

3213.19  What  must  I  do  to  have  my  lease 
reinstated? 

3213.20  Are  there  reasons  why  BLM  would 
not  reinstate  my  lease? 

3213.21  When  will  my  lease  expire? 

3213.22  Will  BLM  notify  me  when  my 
lease's  extended  term  expires? 

3213.23  May  BLM  cancel  my  lease? 

3213.24  When  is  a  cancellation  effective? 

3213.25  What  can  I  do  if  BLM  notifies  me 
that  my  lease  is  being  canceled  due  to 
violations  of  the  laws,  regulations  or 
lease  terms? 

Subpart  3214 — Personal  and  Surety  Bonds 

3214.10  Who  must  post  a  geothermal  bond? 

3214.11  Who  must  my  bond  cover? 

3214.12  What  activities  must  my  bond 
cover? 

3214.13  What  is  the  minimum  dollar 
amount  required  for  a  bond? 

3214.14  May  BLM  increase  the  bond 
amount  above  the  minimum? 

3214.15  What  kind  of  financial  guarantee 
will  BLM  accept  to  back  my  bond? 

3214.16  Is  there  a  special  bond  form  I  must 
use? 

3214.17  Where  must  I  submit  my  bond? 

3214.18  Who  will  BLM  hold  liable  under 
the  bond  and  what  are  they  liable  for? 

3214.19  What  are  my  bonding  requirements 
when  a  lease  interest  is  transferred  to 
me? 


3214.20  How  do  I  modify  or  extend  the  terms 
and  conditions  of  my  bond? 

3214.21  What  must  I  do  if  I  want  to  use  a 
certificate  of  deposit  to  back  my  bond? 

3214.22  What  must  I  do  if  I  want  to  use  a 
letter  of  credit  to  back  my  bond? 

Subpart  321S-Bond  Coilaction  After 
Dalault 

3215.10  When  may  BLM  collect  against  my 
bond? 

3215.11  Must  I  replace  my  bond  after  BLM 
collects  against  it? 

3215. 12  What  will  BLM  do  if  I  do  not 
restore  the  fece  amount  or  file  a  new 
bond? 

3215.13  Will  BLM  cancel  or  terminate  my 
bond? 

3215.14  When  BLM  releases  my  bond,  does 
that  end  my  responsibilities? 

Subpart  3216— Tranafsrs 

3216. 10  What  types  of  lease  interests  may  I 
transfer? 

3216.11  Where  must  I  file  a  transfer 
request? 

3216.12  When  does  a  transferee  take 
responsibility  for  lease  obligations? 

3216.13  What  are  my  responsibilities  after  I 
transfer  my  interest? 

3216.14  What  filing  fees  and  forms  does  a 
transfer  require? 

3216.15  When  must  I  file  my  transfer 
request? 

3216.16  Must  I  file  separate  transfer 
requests  for  each  lease? 

3216.17  Where  must  I  file  estate  transfers, 
-    corporate  mergers  and  name  changes? 

3216.18  How  do  I  describe  the  lands  in  my 
lease  transfer? 

3216.19  May  I  transfer  record  title  interest 
for  less  than  640  acres? 

3216.20  When  does  a  transfer  segregate  a 
lease? 

3216.21  When  is  my  transfer  effective? 

3216.22  Does  BLM  grant  all  transfer 
requests? 

Subpart  3217— Cooperative  Conservation 
Provisions 

3217.10  What  are  tmit  agreements  and 
cooperative  plans? 

3217.11  What  are  conununitization 
agreements? 

3217.12  What  does  BLM  need  to  approve 
my  conununitization  agreement? 

3217.13  When  does  my  commimitization 
agreement  go  into  effect? 

3217.14  When  will  BLM  approve  my 
operating,  drilling  or  development 
contract? 

3217.15  What  information  does  BLM  need 
to  approve  my  operating,  drilling  or 
development  contract? 

Subpart  3250— Exploration  Operationa— 
General 

3250.10  When  do  the  exploration 
operations  regulations  apply? 

3250.11  What  types  of  operations  may  I 
propose  when  I  send  BLM  my 
exploration  permit  application? 

3250.12  What  general  standards  apply  to 
my  exploration  operations? 

3250.13  What  orders  or  instructions  may 
BLM  issue  me? 


Subpart  3251-  Exploration  Operations: 
QaMng  a  Permit 

3251.10  Do  I  need  a  permit  before  I  start  my 
exploration  operations? 

3251.11  May  I  conduct  exploration 
operations  on  my  lease,  someone  else's 
lease  or  unleased  lands? 

3251.12  What  does  BLM  need  to  approve  my 
exploration  permit? 

3251.13  What  action  will  BLM  take  on  my 
permit? 

3251.14  Once  I  have  a  permit,  how  can  I 
change  my  exploration  operations? 

3251.15  Do  I  need  a  bond  for  conducting 
exploration  operations? 

3251.16  When  will  BLM  release  my  bond? 

Subpart  32S2— Conducting  Explorstlon 
Operatlona 

3252.10  What  operational  standards  apply  to 
my  exploration  operations? 

3252.11  What  environmental  requirements 
must  I  meet  when  conducting 
exploration  operations? 

3252.12  How  deep  may  I  drill  a  temperature 
gradient  well? 

3252.13  How  long  may  I  collect  information 
from  my  temperature  gradient  well? 

3252.14  How  must  I  complete  a  temperature 
gradient  well? 

3252.15  When  must  I  abandon  a  temperature 
gradient  well? 

3252.16  How  must  I  abandon  a  temperature 
gradient  well? 

Subpart32S3— Reports:  Exploration 


3253.10  Must  I  share  the  data  I  collect 
through  exploration  operations  with 
BLM? 

3253.11  Must  I  notify  BLM  when  I  have 
completed  my  exploration  operations? 

Subpart  32S4    Inspection,  Enfofcementi 
and  Noncompliance  fOr  Exploration 
Operatlona 

3254.10  May  BLM  inspect  my  exploration 
operations? 

3254.11  What  will  BLM  do  if  my  exploration 
operations  do  not  meet  all  requirements? 

Subpart  32S5— Confidential,  Proprietary 
Information 

3255.10  Will  BLM  disclose  information  I 
submit  under  these  regulations? 

3255.11  When  I  submit  confidential, 
proprietary  information,  how  can  I  help 
ensure  it  is  not  available  to  the  public? 

3255.12  How  long  will  information  I  give 
BLM  remain  confidential  or  proprietary? 

Subpart  32Se-exploration  Operations 
Relief  and  Appeals 

3256.10  May  I  request  a  variance  from  any 
BLM  requirements? 

3256.11  How  may  I  appeal  a  BLM  decision 
regarding  my  exploration  operations? 

Subpart  3260— Geothermal  Drilling 
Operatlona    OenersI 

3260.10  What  types  of  geothermal  operations 
are  covered  by  these  regulations? 

3260.11  What  general  standards  apply  to  my 
drilling  operations? 

3260.12  What  other  orders  or  instructions 
may  BLM  issue  me? 
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Subpart  3261— Drilling  Operations:  Getting 
a  Permit 

3261.10  How  do  I  get  approval  to  begin  well 
pad  construction? 

3261.11  How  do  I  get  approval  for  drilling 
operations  and  well  p>ad  construction? 

3261.12  What  is  an  operations  plan? 

3261.13  What  is  a  drilling  program? 

3261.14  When  must  I  give  BLM  my 
operations  plan? 

3261.15  Must  I  give  BLM  my  drilling  permit 
application,  drilling  program  and 
operations  plan  at  the  same  time? 

3261.16  Can  my  operations  plan,  drilling 
permit  and  drilling  program  apply  to 
more  than  one  well? 

3261.17  How  do  I  amend  my  op>eration!i 
plan.or  drilling  permit? 

3261.18  Do  I  need  a  bond  before  I  build  a 
well  pad  or  drill  a  well? 

3261.19  When  will  BLM  release  my  bond? 

3261.20  How  will  BLM  review  my 
application  documents  and  notify  me  of 
their  decision? 

3261.21  How  do  I  get  approval  to  change  an 
approved  drilling  operation? 

3261.22  How  do  I  get  approval  for 
subsequent  well  operations? 

Subpart  3262— Conducting  Drilling 
Operations 

3262.10  What  operational  requirements 
must  I  meet  when  drilling  a  well? 

3262.11  What  environmental  requirements 
must  I  meet  when  drilling  a  well? 

3262.12  Must  I  post  a  sign  at  every  well? 

3262.13  May  BLM  require  roe  to  follow  a 
well  spacing  program? 

3262.14  May  BLM  require  me  to  take 
samples  or  perfonn  tests  and  surveys? 

Subpart  3263— Wall  Abandonment 

3263.10  May  I  abandon  a  well  without 
BLM's  approval? 

3263.11  What  must  I  give  BLM  to  approve 
my  sundry  notice  for  abandoning  a  well? 

3263.12  How  will  BLM  review  my  sundry 
notice  to  abandon  my  well  and  notify  me 
of  their  decision? 

3263.13  What  must  I  do  to  restore  the  site? 

3263.14  May  BLM  require  me  to  abandon  a 
well? 

3263.15  May  I  abandon  a  producible  well? 

Subpart  3264— Reports:  Drilling  operations 

3264.10  What  must  I  give  BLM  after  I 
complete  a  well? 

3264.11  What  must  I  give  BLM  after  I  fmish 
subsequent  well  operations? 

3264.12  What  must  I  give  BLM  after  I 
abandon  a  well? 

3264. 1 3  What  drilling  and  operational 
records  must  I  maintain  for  each  well? 

3264.14  Must  I  notify  BLM  of  accidents 
occurring  on  my  lease? 

Subpart  3265— jnspection,  Enforcement, 
and  Noncompliance  for  Drilling  Operations 

3265.10  What  part  of  my  drilling  operations 
may  BLM  inspect? 

3265.11  What  records  must  I  keep  available 
for  inspection? 

3265. 1 2  What  will  BLM  do  if  my  operations 
do  not  comply  with  all  requirements? 


Subpart  3266— ConfMentiai.  Proprietary 
Information 

3266.10  Will  BLM  disclose  information  I 
submit  under  these  regulations? 

3266.11  When  I  submit  confidential, 
proprietary  information,  how  can  I  help 
ensure  it  is  not  available  to  the  public? 

3266.12  How  long  will  information  I  give 
BLM  remain  confidential  or  proprietary? 

Subpart  3267— Geothermai  Drilling 
Operations  Relief  and  Appeala 

3267.10  May  I  request  a  variance  from  any 
BLM  requirements  which  apply  to  my 
drilling  operations? 

3267.11  How  may  I  appeal  a  BLM  decision 
regarding  my  drilling  operations? 

Subpart  3270— Utilizing  Gaottiermal 
Resources— General 

3270. 10  What  types  of  geothermai 
operations  are  governed  by  the 
utilization  regulations? 

3270.11  What  general  standards  apply  to 
my  utilization  operations? 

3270.12  What  other  orders  or  instructions 
may  BLM  issue  me? 

Subpart  3271— Utilization  Operations: 
Getting  a  Permit 

3271.10  What  do  I  need  to  start  preparing 
a  site  and  building  and  testing  a 
utilization  facility  on  Federal  land  leased 
for  geothermai  resources? 

3271.11  Who  may  apply  for  a  permit  to 
build  a  utilization  facility? 

3271.12  What  do  I  need  to  start  preliminary 
site  investigations  which  may  disturb  the 
surface? 

3271.13  What  do  I  need  to  start  building 
and  testing  a  utilization  facility  which  is 
not  located  on  Federal  lands  leased  for 
geothermai  resources,  but  the  pipelines 
and  facilities  connecting  the  well  field 
are? 

3271.14  How  do  I  get  a  permit  to  begin 
commercial  operations? 

Subpart  3272— What  is  In  a  Utilization  Plan 
and  Facility  Construction  Permit? 

3272.10  What  must  I  give  BLM  in  my 
utilization  plan? 

3272.11  How  should  I  describe  the 
proposed  utilization  facility? 

3272.12  How  do  I  describe  the 
environmental  protection  measures  I 
intend  to  take? 

3272.13  How  will  BLM  review  my 
utilization  plan  and  notify  me  of  their 
decision? 

3272.14  How  do  I  get  a  permit  to  build  or 
test  my  facility? 

Subpart  3273— How  to  Apply  for  a  Site 
License 

3273.10  When  do  I  need  a  site  license  for 
a  utilization  facility? 

3273.11  Are  there  any  situations  where  I  do 
not  need  a  site  license? 

3273.12  How  will  BLM  review  my  site 
license  application? 

327.3.13/   Are  any  lands  not  available  for 
geothermai  site  licenses? 

3273.14  What  area  does  a  site  license  cover? 

3273.15  What  must  I  give  BLM  in  my  site 
license  application'' 


3273.16  What  is  the  annual  rent  for  a  site 
license? 

3273.17  May  BLM  reassess  the  annual  rent 
for  my  site  license? 

3273.18  Must  all  fecilify  operators  pay  the 
annual  site  license  rent? 

3273.19  What  are  the  bonding  requirements 
for  a  site  license? 

3273.20  When  will  BLM  release  my  bond? 

3273.21  What  are  my  obligations  under  the 
site  license? 

3273.22  How  long  will  my  site  license 
remain  in  effect? 

3273.23  May  I  renew  my  site  license? 

3273.24  May  BLM  terminate  my  site 
license? 

3273.25  May  I  relinquish  my  site  license? 

3273.26  May  I  assign  or  transfer  my  site 
license? 

Subpart  3274— Applying  for  and  Obtaining 
a  Commercial  Use  Permit 

3274.10  Do  I  need  a  commercial  use  permit 
to  start  commercial  operations? 

3274.11  What  must  I  give  BLM  to  approve 
my  commercial  use  permit  application? 

3274.12  How  will  BLM  review  my 
commercial  use  permit  application? 

3274.13  May  I  get  a  permit  even  if  I  cannot 
currently  demonstrate  I  can  operate 
within  required  standards? 

Subpart  3275— Conducting  Utilization 
Operations 

3275.10  How  do  I  change  my  operations  if 
I  have  an  approved  facilify  construction 
or  commercial  use  permit? 

3275.11  What  are  a  fBCillfy>operator's 
obligations? 

3275.12  What  environmental  and  safefy 
requirements  apply  to  facility 
op>erations? 

3275.13  Does  the  facilify  operator  have  to 
measure  the  geothermai  resources? 

3275.14  What  aspects  of  my  geothermai 
operations  must  I  measure? 

3275.15  How  accurately  must  I  measure  my 
production  and  utilization? 

3275.16  What  standards  apply  to  installing 
and  maintaining  my  meters? 

3275.17  What  must  I  do  if  I  find  an  error 
in  a  meter? 

3275.18  May  BLM  require  me  to  test  for 
byproducts  associated  with  geothermai 
resource  production? 

3275.19  May  I  commingle  production? 

3275.20  What  will  BLM  do  if  I  waste 
geothermai  resources? 

3275.21  May  BLM  order  me  to  drill  and 
produce  wells  on  my  lease? 

Subpart  3276— Reports:  Utilization 
Operations 

3276.10  What  are  my  reporting 
requirements  for  facility  and  lease 
operations  involving  Federal  geothermai 
resources? 

3276.11  What  information  must  I  include 
for  each  well  in  the  monthly  report  of 
well  operations? 

3276.12  What  information  must  I  give  BLM 
in  the  monthly  report  for  fecilify 
operations? 

3276.13  What  extra  information  must  I  give 
BLM  in  the  monthly  report  for  flash  and 
dry  steam  facilities? 
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3276.14  What  information  must  I  give  BLM 
in  the  monthly  report  for  direct  use 
facilities? 

3276.15  Must  I  notify  BLM  of  accidents 
occuiring  at  my  utilization  fecility? 

Subpart  3277— (napactlon,  Enforcwnent, 
and  Noncomplianca 

3277.10  Will  BLM  inspect  my  operations? 

3277.11  What  records  must  I  keep  available 
for  inspection? 

3277.12  What  will  BLM  do  ifl  do  not 
comply  with  all  BLM  requirements? 

Subpart  3278— Confidential,  Proprtelary 
Information 

3278.10  Will  BLM  disclose  information  I 
submit  under  these  regulations? 

3278.11  When  I  submit  confidential, 
proprietary  information,  how  can  I  help 
ensure  it  is  not  available  to  the  public? 

3278.12  How  long  will  information  I  give 
BLM  remain  confidential  or  proprietary? 

Subpart  3279— Utilization  Relief  and 
Appeals 

3279.10  May  I  request  a  variance  from  any 
BLM  requirements? 

3279.11  How  may  I  appeal  a  BLM  decision 
regarding  my  utilization  operations? 

Authority:  5  U.S.C.  552;  30  U.S.C.  1001- 
1027;  43  U.S.C.  1733. 1740. 

Subpart  3200— Geothermal  Resource 
Leasing 

§320ai    Definitions 

Acqtiired  lands  means  lands  or 
mineral  estates  that  the  United  States 
obtained  by  deed  through  purchase,  gift, 
condenmation  or  other  legal  process. 

Act  means  the  Geothermal  Steam  Act 
of  1970,  as  amended  (30  U.S.C.  1001  et 
seq.). 

Additional  term  means  the  period  of 
years  beyond  the  primary  and  any 
extended  term  of  a  producing  lease 
granted  when  geothermal  resources  are 
produced  or  utilized  in  commercial 
quantities  within  the  primary  term  or 
extended  term.  The  additional  term  may 
not  exceed  40  years  beyond  the  end  of 
the  primary  term,  even  if  BLM  grants 
later  extensions. 

Byproducts  are  minerals  (exclusive  of 
oil,  hydrocarbon  gas,  and  heUum)  which 
are  found  in  solution  or  in  association 
with  geothermal  steam,  and  which  no 
person  would  extract  and  produce  by 
themselves  because  they  are  worth  less 
than  75  percent  of  the  value  of  the 
geothermal  steam  or  because  extraction 
and  production  would  be  too  difficult. 

Casual  use  means  activities  that 
ordinarily  lead  to  no  significant 
disturbance  of  Federal  lands,  resources, 
or  improvements. 

Commercial  operation  means 
delivering  Federal  geothermal  resources, 
or  electricity  or  other  benefits  derived 
fit)m  those  resources,  for  sale.  This  term 
also  includes  delivering  resources  to  the 


utiUzation  point,  if  you  are  utilizing 
Federal  geothermal  resources  for  your 
own  benefit  and  not  selling  energy  to 
another  entity. 
Commercial  quantities  means  either: 

(1)  For  production  bom  a  lease,  a 
sufficient  volume  (in  terms  of  flow  and 
temperatiu«)  of  the  resource  to  provide 
a  reasonable  return  after  you  meet  all 
costs  of  production;  or 

(2)  For  production  from  a  unit,  a 
sufficient  voltmie  of  the  resource  to 
provide  a  reasonable  return  after  you 
meet  all  costs  of  drilling  and 
production. 

Commercial  Use  Permit  means  BLM 
authorization  for  commercially 
operating  a  utilization  facility  and/or 
utilizing  Federal  geothermal  resources. 

Cooperative  agreement  means  an 
agreement  to  produce  and  utilize 
separately-owned  interests  in  the 
geothermal  resources  together  as  a 
whole,  where  the  individual  interests 
cannot  be  independently  operated. 

Development  contract  means  a  BLM- 
approved  agreement  between  one  or 
more  lessees  and  one  or  more  entities 
which  makes  resource  exploration  more 
efficient  and  protects  the  public  interest. 

Exploration  operations  means  any 
activity  relating  to  the  search  for 
evidence  of  geothermal  resoiuces,  where 
you  are  physically  present  on  the  land 
and  your  activities  may  cause  damage  to 
those  lands.  Exploration  operations 
include,  but  are  not  limited  to, 
geophysical  operations,  drilling 
temperature  gradient  wells,  drilling 
holes  used  for  explosive  charges  for 
seismic  exploration,  core  drilling  or  any 
other  drillhig  method,  provided  the  well 
is  not  used  for  geothermal  resource 
production.  It  also  includes  related 
construction  of  roads  and  trails,  and 
cross-country  transit  by  vehicles  over 
public  land.  Exploration  operations  do 
not  include  the  direct  testing  of 
geothermal  resources  or  the  production 
or  utilization  of  geothermal  resources. 

Extended  term  means  an  initial,  and 
any  successive,  5-year  period  beyond 
the  primary  term  of  a  lease  during 
which  BLM  vrill  grant  the  lessee  the 
right  to  continue  activities  ujider  the 
existing  tease. 

Facility  Construction  Permit  means 
BLM  permission  to  build  and  test  a 
utilization  fiacility. 

Facility  operator  means  the  person 
receiving  BLM  authorization  to  site, 
construct,  test  and/or  operate  a 
UtiUzation  facility.  A  facility  operator 
may  be  a  lessee,  a  imit  operator,  or  a 
third  party. 

Geothermal  Drilling  Permit  means 
BLM  permission  to  drill  for  and  test 
Federal  geothermal  resources. 


Geothermal  Exploration  Permit  means 
BLM  permission  to  conduct  only 
geothermal  exploration  operations  and 
associated  surface  disturbance  activities. 

Geothermal  Resources  Operational 
Order  means  a  formal,  ntunbered  order, 
issued  by  BLM  that  implements  or 
enforces  the  regulations  in  this  part. 

Geothermal  steam  and  associated 
geothermal  resources  are  products  of 
geothermal  steam  or  hot  water  and  hot 
brines,  including  those  residting  from 
water,  gas,  or  other  fluids  artificially 
introduced  into  geothermal  formations; 
heat  or  other  associated  energy  foimd  in 
geothermal  formations;  and  associated 
byproducts. 

Interest  means  ownerahip  in  a  lease  of 
all  or  a  portion  of  the  record  title  or 
operating  rights. 

Known  geothermal  resource  area 
(KGRA)  means  an  area  where  BLM 
determines  that  persons  knowledgeable 
in  geothermal  development  would 
spend  money  to  develop  geothermal 
resources. 

Lessee  means  a  person  holding  record 
title  interest  in  a  geothermal  lease 
issued  by  the  BLM. 

MMS  means  the  Minerals 
Management  Service  of  the  Department 
of  the  Interior. 

Notice  to  Lessees  (NTL)  means  a 
written  notice  issued  by  BLM  that 
implements  the  regulations  in  this  part 
or  geothermal  resource  operational 
orders,  and  provides  more  specific 
instructions  on  geothermal  issues 
within  a  state,  district  or  resource  area. 
Notices  to  Lessees  may  be  obtained  by 
contacting  the  BLM  state  office  which 
issued  the  NTL. 

Operating  rights  (woildng  interest) 
means  any  interest  held  in  a  lease  with 
the  right  to  explore  for,  develop,  and 
produce  leased  substances. 

Operating  rights  owner  means  a 
person  who  holds  operating  rights  in  a 
lease.  A  lessee  is  an  operating  rights 
ownere  if  he/she  did  not  transfer  all  of 
his/her  operating  rights.  An  operator 
may  or  may  not  own  operating  rights. 

Operations  Plan,  or  plan  of 
operations,  means  a  plan  which  fully 
describes  the  location  of  proposed  drill 
pad,  access  roads  and  other  faciUties 
related  to  the  drilling  and  testing  of 
Federal  geothermal  resources,  and 
includes  measvues  for  environmental 
and  other  resources  protection  and 
mitigation. 

Operator  means  any  person  who  has 
taken  formal  responsibility  for  the 
operations  conducted  on  the  leased 
lands. 

Pay  instead  of  produce  in  commercial 
quantities  means  payment  in  lieu  of 
commercial  quantities  production,  as 
used  in  section  6(g)(1)(A)  of  the  Act 
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Person  means  an  individual,  firm, 
corporation,  association,  partnership, 
trust,  municipality,  consortium  or  joint 
venture. 

Primary  term  means  the  first  10  years 
of  a  lease,  not  including  any  periods  of 
suspension. 

Produced  or  utilized  in  commercial 
quantities  means  a  well  producing 
geothermal  resources  in  commercial 
quantities,  or  the  completion  of  a  well 
capable  of  producing  geothermal 
resources  in  commercial  quantities 
when  BLM  determines  the  lessee  is 
diligently  attempting  to  utilize  the 
geothermal  resources. 

Public  lands  means  the  general  public 
domain  lands  or  minerals,  and  acquired 
lands  or  minerals,  that  the  United  States 
may  lease  for  geothermal  resources. 

Record  title  means  legal  ownership  of 
a  geothermal  lease  established  in  BLM's 
records. 

Relinquishment  means  the  lessee's 
action  to  voluntarily  end  the  lease  in 
whole  or  in  part. 

Secretary  means  the  Secretary  of  the 
Interior  or  the  Secretary's  delegate. 

Site  license  means  BLM  authorization 
to  site  a  utilization  facility  on  leased 
Federal  lands. 

Stipulation  means  additional 
conditions  BLM  attaches  to  a  lease  or 
permit. 

Sublease  means  the  lessee's 
conveyance  of  its  interests  in  a  lease  to 
an  operating  rights  owner.  A  sublessee 
is  responsible  for  complying  with  all 
terms,  conditions  and  stipulations  of  the 
lease. 

Subsequent  well  operations  are  those 
operations  done  to  a  well  after  it  has 
been  drilled.  Examples  of  subsequent 
well  operations  include:  cleaning  the 
well  out,  surveying  it,  performing  well 
tests,  chemical  stimulation,  nmning  a 
liner  or  another  casing  string,  repairing 
existing  casing,  or  converting  the  well 
from  a  producer  to  an  injector  or  vice 
versa. 

Sundry  notice  is  your  written  request 
to  perform  work  not  covered  by  another 
type  of  permit,  or  to  change  operations 
in  your  previously  approved  permit. 

Surface  management  agency  means 
any  Federal  agency,  other  than  BLM, 
which  is  responsible  for  managing  the 
surface  overlying  Federally-owned 
minerals.        ~ 

Temperature  gradient  well  means  a 
well  authorized  under  a  geothermal 
exploration  permit  drilled  in  order  to 
obtain  information  on  the  change  in 
temperature  over  the  depth  of  the  well. 

Transfer  means  any  conveyance  of  an 
interest  in  a  lease  by  assignment, 
sublease  or  otherwise. 

Unit  agreement  means  an  agreement 
to  explore  for,  produce  and  utilize 


separately  owned  interests  in 
geothermal  resources  as  a  single 
consolidated  unit.  A  unit  agreement 
defines  how  costs  and  benefits  will  be 
allocated  among  the  holders  of  interest 
in  the  imit  area. 

Unit  area  means  all  tracts  committed 
to  an  approved  unit  agreement. 

Unit  operator  means  the  person  who 
has  stated  in  writing  to  BLM  that  the 
interest  owners  of  the  committed  leases 
have  designated  it  as  operator  of  the 
imitarea. 

Unitized  substances  means 
geothermal  resoiuces  recovered  from 
lands  committed  to  a  unit  agreement. 

Utilization  Plan,  or  plan  of  utilization, 
means  a  plan  which  fully  describes  the 
utilization  facility,  including  measures 
for  environmental  protection  and 
mitigation. 

Waste  means: 

(1)  Physical  waste,  including  refuse; 
and/or 

(2)  Improper  use  or  unnecessary 
dissipation  of  geothermal  resources 
through  inefficient  drilling,  production, 
transmission,  or  utilization. 

§3200.2    Infonnation  collection. 

(a)  The  Office  of  Management  and 
Budget  approved  the  information 
collection  contained  in  this  part  under 
44  U.S.C.  3501  et  seq.,  and  assigned 
clearance  numbers  1004-0034,  1004- 
0074, 1004-0132  and  1004-0160.  BLM 
will  use  this  information  to  maintain  an 
orderly  program  for  leasing, 
development  and  production  of  Federal 
geothermal  resoiut:es,  to  evaluate 
technical  feasibility  and  environmental 
impacts  of  geothermal  operations  on 
Federal  and  Indian  lands,  and  to 
determine  whether  exploration 
expenditures  meet  the  requirements  for 
diligence  credit  under  43  CFR  3210.14. 
The  public  must  respond  to  the  requests 
for  information  in  order  to  obtain  a 
benefit. 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average  1.6 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimates  or  any 
other  aspects  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Administrative 
Record,  Bureau  of  Land  Management, 
Room  401  LS,  1849  C  Street,  NW., 
Washington,  DC  20240;  and  the 
Paperwork  Reduction  Project  (1004- 
0160),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 


§  3200.3    Changes  in  agency  duties. 

There  are  many  leases  and  agreements 
currently  in  effect,  and  which  will 
remain  in  effect,  involving  Federal 
geothermal  resources  leases  that 
specifically  refer  to  the  United  States 
Geological  Survey,  USGS,  Minerals 
Management  Service,  MMS,  or 
Conservation  Division.  These  leases  and 
agreements  may  also  specifically  refer  to 
various  officers  such  as  Supervisor, 
Conservation  Manager,  Deputy 
Conservation  Manager,  Minerals 
Manager,  and  Deputy  Minerals  Manager. 
Those  references  must  now  be  read  to 
mean  either  the  Bureau  of  Land 
Management  or  the  Minerals 
Management  Service,  as  appropriate.  In 
addition,  many  leases  and  agreements 
specifically  refer  to  30  CFR  part  270  or 
a  specific  section  of  that  part.  Effective 
December  3, 1982,  references  in  such 
leases  and  agreements  to  30  CFR  part 
270  should  be  read  as  references  to  this 
part  3200,  which  is  the  successor 
regulation  to  30  CFR  part  270. 

§  3200.4  What  requirements  must  I  comply 
with  when  taldng  any  actions  or  conducting 
any  operations  under  this  part? 

When  you  are  taking  any  actions  or 
conducting  any  operations  under  this 
part,  you  must  comply  with: 

(a)  The  Act  and  the  regulations  of  this 
part; 

(b)  Geothermal  resource  operational 
orders; 

(c)  Notices  to  lessees; 

(d)  Lease  terms  and  stipulations; 

(e)  Approved  plans  and  permits; 

(f)  Conditions  of  approval; 

(g)  Verbal  orders  from  BLM  which 
will  be  confirmed  in  writing; 

(h)  Other  instructions  bom  BLM;  and 
(i)  Any  other  applicable  laws  and 
regulations. 

§3200.5   What  are  my  rights  of  appeal? 

(a)  If  you  are  adversely  affected  by  a 
BLM  decision  imder  this  part,  you  may 
appeal  that  decision  imder  parts  4  and 
1840  of  this  title. 

(b)  All  BLM  decisions  or  approvals 
imder  this  part  are  immediately 
effective  and  remain  in  effect  while 
appeals  are  pending  imless  a  stay  is 
granted  in  accordance  with  43  CJR 
4.21(b). 

Subpart  3201— Available  Lands 

§3201.10   What  lands  are  available  for 
geothermal  leasing? 

(a)  BLM  may  issue  leases  on: 

(1)  Lands  administered  by  the 
Department  of  the  Interior,  including 
public,  withdrawn  and  acquired  lands; 

(2)  Lands  administered  by  the 
Department  of  Agriculture  with  its 
concurrence; 
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(3)  Lands  conveyed  by  the  United 
States  where  the  geothermal  resources 
were  reserved  to  the  United  States;  and 

(4)  Lands  subject  to  section  24  of  the 
Federal  Power  Act,  as  amended  (16 
U.S.C.  818),  with  concurrence  firom  the 
Secretary  of  Energy. 

(b)  If  your  activities  under  your  lease 
or  permit  might  adversely  affect  a 
significant  thermal  feature  of  a  National 
Park  System  unit,  BLM  will  include 
stipulations  to  protect  this  thermal 
feature  in  your  lease  or  permit.  This 
includes  when  your  lease  or  permit  is 
issued,  extended,  renewed  or  modified. 

S3201.11    What  lands  are  not  avaliable  for 
gaothannal  leasing? 

BLM  will  not  issue  leases  for 

(a)  Lands  where  the  Secretary  has 
determined  that  issuing  the  lease  would 
cause  unnecessary  or  uindue  degradation 
to  public  lands  and  resources; 

(b)  Lands  contained  within  a  unit  of 
the  National  Park  System,  or  are 
otherwise  administered  by  the  National 
Park  Service; 

(c)  Lands  within  a  National 
Recreation  Area; 

(d)  Lands  where  the  Secretary 
determines  after  notice  and  comment 
that  geothermal  operations,  including 
exploration,  development  or  utilization 
of  lands,  are  reasonably  likely  to  result 
in  a  significant  adverse  effect  on  a 
significant  thermal  feature  within  a  unit 
of  the  National  Park  System; 

(e)  Fish  hatcheries  or  wildlife 
management  areas  administered  by  the 
Secretary; 

(f)  Indian  trust  or  restricted  lands 
within  or  outside  the  boundaries  of 
Indian  reservations; 

{g)  The  Island  Park  Geothermal  Area; 
and 

(h)  Lands  where  section  43  of  the 
Mineral  Leasing  Act  (30  U.S.C.  226-3) 
prohibits  geothermal  leasing,  including: 

(1)  Wilderness  areas  or  wilderness 
study  areas  administered  by  BLM  or 
other  surface  management  agencies; 

(2)  Lands  designated  by  Congress  as 
wilderness  study  areas,  except  where 
the  statute  designating  the  study  area 
specifically  allows  leasing  to  continue: 
and 

(3)  Lands  within  areas  allocated  for 
wilderness  or  further  planning  in 
Executive  Communication  1504,  Ninety- 
Sixth  Congress  (House  Document  96- 
119),  unless  such  lands  are  allocated  to 
uses  other  than  vrildemess  by  a  land 
and  resource  management  plan  or  are 
released  to  uses  other  than  wilderness 
by  an  act  of  Congress. 


Subpart  3202— Lessee  Qualiflcations 

§3202.10   Who  may  hold  a  geothermal 
lease? 

You  may  hold  a  geothermal  lease  if 
you  are: 

(a)  A  United  States  citizen  who  is  at 
least  18  years  old; 

(b)  An  association  of  United  States 
citizens,  including  a  partnership; 

(c)  A  corporation  organized  under  the 
laws  of  the  United  States,  any  state  or 
the  District  of  Columbia;  or 

(d)  A  domestic  governmental  unit. 

§3202.11    Mustlprovelamquallfledto 
hold  a  lease  wtien  filing  an  offer  to  lease? 

You  do  not  need  to  submit  proof  that 
you  are  qualified  to  hold  a  lease  under 
43  CFR  3202.10  at  the  same  time  you 
submit  an  ofi^er  to  lease,  but  BLM  may 
ask  you  for  information  about  your 
qualifications  at  any  time.  If  BLM 
requests  additional  information,  you 
have  30  days  from  when  you  receive  the 
request  to  submit  the  information. 

§3202.12    Are  other  persons  allowed  to  act 
on  my  behalf  to  file  an  offer  to  lease? 

Another  person  may  act  on  your 
behalf  to  file  an  offer  to  lease.  The 
person  acting  for  you  must  be  qualified 
to  hold  a  lease  under  43  CFR  3202.10. 
and  must  do  the  following: 

(a)  Sign  the  document; 

(b)  State  his  or  her  title; 

(c)  Identify  you  as  the  person  he  or 
she  is  acting  for;  and 

(d)  Provide  written  proof  of  his  or  her 
qualifications  and  authority  to  take  such 
action,  if  BLM  requests  it. 

§3202.13    What  happens  M  the  offeror  dies 
before  the  lease  Is  Issued? 

If  the  offeror  dies  before  the  lease  is 
issued,  BLM  will  issue  the  lease  to 
either  the  administrator  or  executor  of 
the  estate  or  the  heirs.  If  the  heirs  are 
minors,  BLM  will  issue  the  lease  to 
either  a  legal  guardian  or  trustee, 
provided  that  the  legal  guardian  or 
trustee  is  qualified  to  hold  a  lease  under 
43  CFR  3202.10. 

SubfMit  3203— Otrtahiing  a  Leasa 

§3203.10    How  can  I  obtain  a  geothermal 
leass? 

(a)  If  the  lands  are  located  in  a  known 
geothermal  resoiirce  area  (KGRA),  BLM 
leases  those  lands  through  a  competitive 
sale.  To  obtain  a  lease,  follow  the 
procedures  for  submitting  a  bid  set  out 
in  subpart  3205  of  this  part.  BLM  will 
issue  a  competitive  lease  to  the  person 
who  submits  the  highest  qualified  bid. 

(b)  If  the  lands  are  located  outside  a 
KGRA,  you  may  obtain  a 
noncompetitive  lease.  Follow  the 
procedures  in  subpart  3204  of  this  part 


BLM  issues  noncompetitive  leases  to  the 
first  qualified  offeror.  BLM  may  issue  a 
lease  for  a  fractional  interest  if  it  serves 
the  public  interest 

§3203.11    How  is  a  KGRA  determined? 

BLM  determines  the  boundaries  of  a 
KGRA  based  on: 

(a)  Geologic  and  technical  evidence. 
BLM  will  designate  a  KGRA  if  this 
evidence  would  cause  a  person  who 
understands  geothermal  resource 
development  to  spend  mon^ 
developing  the  area; 

(b)  Proximity  to  wells  capable  of 
production  in  commercial  quantities. 
BLM  will  designate  a  KGRA  if  the  lands 
are: 

(1)  Within  5  miles  of  a  well  which  is 
capable  of  producing  steam  in 
commercial  quantities,  or 

(2)  In  the  same  geologic  structure  as 
a  well  capable  of  producing  steam  in 
commercial  quantities;  and 

(c)  Existence  of  competitive  interest. 
A  competitive  interest  exists  where  two 
or  more  people  apply  to  lease  some  or 
all  of  the  same  lands  for  geothermal 
resources.  BLM  will  not  designate  a 
KGRA  based  on  competitive  interest 
alone;  we  will  also  review  the  other 
factors  discussed  in  this  section  to 
decide  whether  a  KGRA  designation  is 
warranted. 

Subpart  3204— Noncompetitive 
Leasing 


§3204.10    How  do  I  file  a  lease  offer? 

Submit  two  (2)  executed  copies  of 
Form  3200-24  to  BLM.  At  least  one 
form  must  have  an  original  signature. 
We  will  accept  oidy  exact  copies  of  the 
form  on  one  two-sided  page.  You  must 
acciu^tely  describe  the  lands  covered  by 
your  offer  on  the  form  or  BLM  may 
reject  of  all  or  part  of  your  offer.  To 
obtain  this  form  (and  other  BLM  forms), 
contact  the  nearest  BLM  Office. 

§3204.11    How  do  I  describe  the  lands  In 
my  Isaae  offer? 

Describe  the  lands  as  follows: 

(a)  For  lands  siuveyed  under  the 
public  land  rectangular  survey  system, 
describe  the  lands  by  legal  subdivision, 
section,  township,  and  range; 

(b)  For  unsiirveyed  lands,  describe  the 
lands  by  metes  and  boimds,  giving 
courses  and  distances,  and  tie  this 
information  to  an  official  comer  of  the 
public  land  surveys,  or  to  a  prominent 
topographic  feature; 

(c)  For  approved  protracted  surveys. 
include  an  entire  section,  township,  and 
range.  Do  not  divide  protracted  sections 
into  aliquot  parts; 

(d)  For  unsurveyed  lands  in  Louisiana 
and  Alaska  that  have  water  boundaries. 
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discuss  the  description  with  BLM  before 
submission;  and 

(e)  For  fractional  interest  lands, 
identify  the  United  States  mineral 
ownership  by  percentage. 

S  3204.12    What  fees  must  I  pay  wHh  my 
•  offer? 


Submit  a  non-refundable  filing  fee  of 
$75  for  each  lease  offer,  and  an  advance 
rent  in  the  amount  of  $1  per  acre  {or 
fraction  of  an  acre).  BLM  will  refund  the 
advance  rent  if  we  reject  the  lease  offer, 
or  if  you  withdraw  the  lease  offer  before 
BLM  accepts  it.  If  the  advance  rental 
payment  you  send  is  more  than  10 
percent  below  the  correct  amount,  BLM 
will  reject  the  lease  offer. 

f  3204.13  May  I  combine  acquired  and 
public  domain  lands  on  the  same  lease 
offerT 

Yes,  you  may  combine  acquired  and 
public  domain  lands  on  the  same  lease 
offer  if  you  clearly  identify  both  the 
acquired  lands  and  the  pubUc  domain 
lands. 

S  3204.14    What  is  the  largest  and  smallest 
1 1  can  apply  for? 


Lease  offers  must  cover  all  lands 
available  for  leasing  in  a  section.  The 
smallest  lease  you  can  apply  for  is  640 
acres,  or  all  lands  available  for  leasing 
in  the  section,  whichever  is  less.  You 
may  not  apply  for  a  lease  which  is  larger 
than  2.560  acres,  although  BLM  will 
make  an  exception  to  this  requirement 
when  your  lease  offer  includes  an 
irregular  subdivision.  Leases  must  not 
extend  outside  a  6  square  mile  area.  If 
your  offer  does  not  meet  these 
requirements,  we  will  reject  it. 

S  3204.15    What  happens  when  two  or  more 
offerors  spply  for  a  noncompetitive  lease 
for  ttte  same  land? 

BLM  begins  processing  offers  as  soon 
as  we  receive  them.  If  more  than  one 
person  makes  a  lease  offer  for  the  same 
lands,  BLM  will  give  priority  to  the 
qualified  offer  which  we  received  first. 
Once  BLM  approves  a  noncompetitive 
lease  offer,  we  will  reject  any  later  offers 
received  for  the  same  land.  However,  if 
BLM  receives  additional  offers  for  the 
same  land  while  the  original  offer  is  still 
pending,  BLM  must  determine  if  the 
overlapping  offers  warrant  converting 
the  land  at  issue  to  a  KGRA: 

(a)  If  BLM  determines  that  the  land 
should  be  considered  a  KGRA,  then  we 
reject  all  noncompetitive  offers,  and 
offerors  must  follow  the  competitive 
bidding  procedures  to  lease  the  lands. 

(b)  If  BLM  determines  that  KGRA 
status  is  not  warranted  despite  the 
multiple  offers,  then  wewill  award  the 
lease  to  the  first  qualified  offeror. 


§3204.16    How  does  BLM  determine  the 
first  qualified  offeror? 

BLM  determines  the  first  qualified 
Tafferor  based  on  when  we  received  the 
offer  and  whether  the  offeror  is  qualified 
to  hold  a  lease.  We  will  issue  a 
noncompetitive  lease  to  the  offeror  who 
is  first  to  file  a  lease  offer  that  meets  all 
the  requirements. 

§3204.17    May  I  withdraw  my  lease  offer? 

You  may  withdraw  youi  lease  offer  in 
whole  or  in  part  before  we  issue  you  a 
lease.  If  you  withdraw  only  part  of  yoiu- 
offer,  the  lands  remaining  must  meet  the 
acreage  requirements  of  43  CFR  3204.14. 
If  a  partial  withdrawal  causes  your  lease 
offer  to  conteun  less  than  the  minimum 
acreage  required  imder  43  CFR  3204.14, 
we  will  reject  the  lease  offer. 


§  3204.1 8    May  I  amend  my  lease  offer? 

You  may  amend  your  lease  offer 
before  we  issue  the  lease,  provided  your 
amended  lease  offer  meets  all  the  lease 
offer  requirements  in  this  subpart.  BLM 
will  determine  your  priority  based  on 
the  date  we  receive  your  amended  lease 
offer,  not  the  date  of  the  original  lease 
offer. 

Subpart  3205— Competitive  Leasing 

§3206.10    How  does  BLM  lease  lands 
competitively? 

(a)  We  lease  some  Federal  lands 
through  competitive  sales  using  sealed 
bids.  Those  lands  which  we  lease 
competitively  include  lands  from 
terminated,  expired,  or  relinquished 
leases,  and  lands  within  a  KGRA  (see  43 
CFR  3203.11).  BLM  may  also  use  a 
competitive  lease  sale  if  there  is  public 
interest. 

(b)  BLM  lists  these  parcels,  with  any 
stipulations,  in  a  sale  notice.  This  sale 
notice  will  tell  you  where  and  when  to 
submit  your  bids.  We  will  post  the  sale 
notice  in  appropriate  BLM  offices,  and 
may  take  other  measures  such  as: 

(1)  PubUshing  news  releases; 

(2)  Notifying  interested  parties  of  the 
lease  sale; 

(3)  Publishing  the  notice  in 
newspapers;  or 

(4)  Posting  the  Ust  on  the  Internet. 

§  3205.1 1    How  do  I  get  infonnation  about 
competitive  lease  terms  and  conditions? 

See  oiu  notice  posted  in  the  BLM 
office  conducting  the  sale,  and 
otherwise  publicized  as  described  in  43 
CFR  3205.10.  This  notice  will  include 
the- terms  and  conditions  of  the  lease(s), 
including  the  rental  and  royalty  rates, 
and  will  also  tell  you  where  you  may 
obtain  a  form  on  which  to  submit  your 
bid. 


§3206.12    How  do  I  bid  for  a  parcel? 

(a)  Submit  your  bid  during  the  time 
period  and  to  the  BLM  office  specified 
in  the  sale  notice; 

(b)  Submit  your  bid  on  Form  3000-2 
(or  exact  copy  on  one  two-sided  page); 

(c)  Submit  your  bid  in  a  separate, 
sealed  envelope  for  each  full  parcel; 

(d)  Include  in  each  bid  a  certified  or 
cashier's  check,  bank  draft,  or  money 
order  equal  to  one-fifth  of  the  bid 
amount,  payable  to  the  "£)epartment  of 
the  Interior,  Bureau  of  Land 
Management;" 

(e)  Label  each  envelope  with  the 
parcel  number  and  the  statement  "Not 
to  be  opened  before  (date  posted  in  the 
sale  notice);"  and 

(f)  Be  aware  that  unlawful 
combination  or  intimidation  of  bidders 
is  prohibited  by  18  U.S.C.  1860. 


§3206.13 
bid? 


What  Is  the  minimum  acceptable 


BLM  will  not  accept  bids  which  do 
not  meet  or  exceed  the  fair  market 
value,  which  BLM  determines  using 
generally  acceptable  appraisal  methods. 
BLM  determines  the  fair  market  value 
prior  to  the  sale,  but  does  not  disclose 
it  to  the  pubUc. 

§3205.14    How  does  BLM  conduct  the 
sale? 

We  will  opten.  announce  and  record 
bids  on  the  date,  and  at  the  place  and 
time  set  out  in  the  sale  notice.  We  will 
not  accept  or  reject  any  bid  at  that  time.  . 
You  do  not  need  to  attend  the  sale  in 
order  to  bid. 

§3206.15   To  whom  does  BLM  issue  the 
lease? 

We  will  issue  the  lease  to  the  highest 
bidder  who  qualifies  for  a  lease.  All 
other  bids  are  rejected.  If  we  determine 
that  the  highest  bid  is  too  low,  we  vnll 
also  reject  that  bid.  BLM  reserves  the 
right  to  reject  any  and  all  bids. 

§3206.16    How  Willi  know  whether  my  bid 
is  accepted? 

(a)  If  BLM  accepts  your  bid,  we  will 
send  you  a  notice  informing  you  of  our 
decision  within  30  days  after  the  sale. 
We  will  also  include  3  copies  of  the 
lease.  When  you  receive  the  notice  and 
lease  forms,  you  have  15  days  in  which 
to  send  BLM: 

(1)  Signed  lease  forms; 

(2)  The  remaining  four-fifths  of  the 
bonus  bid; 

(3)  The  first  year's  advance  rent;  and 

(4)  Signed  stipulations,  if  applicable. 

(b)  If  you  do  not  meet  the 
requirements  of  this  section  after  we 
have  accepted  your  bid,  BLM  will  then 
revoke  acceptance  of  your  bid  and  keep 
one-fifth  of  your  bonus  bid. 

(c)  If  BLM  rejects  your  bid,  we  will 
send  you  a  notice  informing  you  of  our 
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decision.  At  that  time,  we  will  return 
the  one-fifth  of  the  bonus  bid  that  you 
sent  with  your  bid  offer. 

SubfMit  3206— Lease  Issuance 

$3206.10   What  must  I  do  for  BUM  to  Issue 
my  lease? 

Before  BLM  issues  you  a  lease,  you 
must: 

(a)  Accept  all  lease  stipulations; 

(b)  Sign  a  unit  joinder  or  waiver,  if 
applicable;  and, 

(c)  Not  exceed  the  maximum  limit  on 
acreage  holdings  (see  43  CFR  3206.12). 

$3206.11    Wtiat  must  BLM  do  before 
issuing  my  lease? 

BLM  must: 

(a)  Determine  that  the  land  is 
available;  and 

(b)  Determine  that  your  lease 
development  will  not  significantly 
impact  any  significant  thermal  feature 
within  any  of  the  following  imits  of  the 
National  Park  System: 

(1)  Moimt  Rainier  National  Park; 

(2)  Crater  Lake  National  Park; 

(3)  Yellowstone  National  Park; 

(4)  John  D.  Rockefeller,  Jr.  Memorial 
Parkway; 

(5)  Bering  Land  Bridge  National 
Preserve; 

(6)  Gates  of  the  Arctic  National  Park 
and  Preserve; 

(7)  Katmai  National  Park; 

(8)  Aniakchak  National  Monument 
and  Preserve; 

(9)  Wrangell-St.  Ellas  National  Park 
and  Preserve; 

(10)  Lake  Clark  National  Park  and 
Preserve; 

(11)  Hot  Springs  National  Park; 

(12)  Big  Bend  National  Park 
(including  that  portion  of  the  Rio 
Grande  National  Wild  Scenic  River 
within  the  boundaries  of  Big  Bend 
National  Park); 

(13)  Lassen  Volcanic  National  Park; 

(14)  Hawaii  Volcanoes  National  Park; 

(15)  Haleakala  National  Park; 

(16)  Lake  Mead  National  Recreation 
Area;  and 

(17)  Any  other  significant  thermal 
features  within  National  Park  System 
Units  which  the  Secretary  may  add  to 
the  list  of  these  features,  in  accordance 
with  30  U.S.C.  1026(a)(3). 

$3206.12    What  Is  ttte  maximum  acreage  i 
may  hold? 

You  may  not  directly  or  indirectly 
hold  more  than  51,200  acres  in  any  one 
state.  This  includes  any  leases  you 
acquire  under  sections  4(a)-4(f)  of  the 
Act.  You  also  may  not  convert  mineral 
leases,  permits,  applications  for  permits, 
or  mining  claims  acquired  under  the  Act 
into  geothermal  leases  totaling  more 
than  10,240  acres. 


$3206.13    How  does  BLM  compute 
holdings? 

BLM  will  compute  acreage  holdings 
as  follows: 

(a)  If  you  own  an  undivided  lease 
interest,  your  acreage  holdings  will 
include  tiie  total  lease  acreage. 

(b)  If  you  own  stock  in  a  corporation 
or  a  beneficial  interest  in  an  association 
which  holds  a  geothermal  lease,  your 
acreage  holdings  will  include  yoiu' 
proportionate  part  of  the  corporation's 
or  association's  share  of  the  total  lease 
acreage.  This  paragraph  applies  only  if 
you  own  more  than  10  percent  of  the 
corporate  stock  or  beneficial  interest  of 
the  association. 

(c)  If  you  own  a  lease  interest,  you 
will  be  charged  with  the  proportionate 
share  of  the  total  lease  acreage  based  on 
your  share  of  the  lease  ownership.  You 
will  not  be  charged  twice  for  the  same 
acreage  where  you  own  both  record  title 
and  operating  rights  for  the  lease.  For 
example,  if  you  own  50%  record  title 
interest  in  a  640  acre  lease  and  25% 
operating  rights,  you  are  charged  with 
320  acres. 

$3206.14    How  win  BLM  charge  acraags 
holdings  If  the  United  States  owns  only  a 
fractional  interest  in  ttte  geothermal 
resources? 

Where  the  United  States  owns  only  a 
fi^ctional  interest  in  the  geothermal 
resoim:es  of  the  lands,  BLM  will  only 
charge  you  vnth  the  part  owned  by  the 
United  States  as  acreage  holdings.  For 
example,  if  you  own  100  percent  of 
record  title  in  a  100  acre  lease,  and  the 
United  States  owns  50  percent  of  the 
mineral  estate,  you  are  charged  with  50 
acres. 

$3206.15    is  there  sny  acreage  which  is  not 
chargeable? 

BLM  does  not  coimt  leased  acreage 
included  in  any  approved  imit  or 
cooperative  agreement  or  development 
contract  as  part  of  your  total  acreage 
holdings. 

$3206.16    What  will  BLM  do  If  my  holdings 
exceed  the  maximum  acreage  limits? 

BLM  will  notify  you  in  writing  if  your 
acreage  holdings  exceed  the  limit  in  43 
CFR  3206.12.  You  have  90  days  from  the 
date  you  receive  the  notice  to  reduce 
your  holdings  to  within  the  limit.  If  you 
do  not  comply,  BLM  will  cancel  your 
leases,  beginning  with  the  lease  most 
recently  issued,  imtil  yout  holdings  are 
within  the  limit. 

$3206.17    What  is  the  primary  term  of  my 
lease? 

Leases  have  a  primary  term  of  10 
years. 


$3206.18   When  wHI  BLM  Issue  my  lease? 

BLM  issues  your  lease  the  day  we  sign 
it.  Your  lease  goes  into  effect  the  first 
day  of  the  next  month  after  the  issue 
date. 

Subpart  3207— Additional  Lease  Term 

$3207.10   When  may  I  got  an  additional 
lease  term  beyond  the  primary  term? 

(a)  If  you  produce  or  use  geothermal 
resources  in  conunercial  quantities 
during  the  primary  term,  your  lease  vnll 
continue  in  additional  term  for  as  long 
as  you  produce  or  use  geothermal 
resources  in  commercial  quantities  for 
up  to  forty  years  beyond  the  primary 
term.  Section  3207.11  explains  how  to 
continue  your  lease  beyond  the 
additional  term. 

(b)  If.  before  the  primary  or  extended 
term  ends,  you  have  a  well  capable  of 
producing  geothermal  resources  in 
commercial  quantities,  BLM  may 
continue  your  lease  for  up  to  forty  years 
beyond  the  primary  term.  To  continue 
your  lease  in  an  additional  term,  we 
must  determine  that  you  are  diUgently 
trying  to  begin  production.  We  may  ask 
you  to  describe  in  writing  your  efforts 
to  begin  production  diuing  the  lease 
term,  and  the  efforts  you  plan  for  future 
lease  years.  You  should  also  describe 
negotiations  for  sales  contracts, 
marketing  arrangements,  and  electrical 
generating  and  transmission  agreements, 
and  any  other  information  you  believe 
shows  diligent  efforts. 


my 


at  the  end 


$3207.11    May  1 1 
of  Its  additional  term? 

If  BLM  does  not  need  the  lands  for 
another  purpose  at  the  end  of  the  forty- 
year  additional  term,  and  if  you  are 
producing  geothermal  resources  in 
commercial  quantities,  you  will  have  a 
preferential  right  to  renew  the  lease  for 
an  additional  40-year  period  under 
terms  and  conditions  BLM  determines. 
If  your  lease  is  located  on  lands 
administered  by  the  Department  of 
Agriculture,  they  must  conciu-  with  the 
use  of  the  surface  and  any  terms  and 
conditions  before  we  may  grant  your 
renewal.  If  another  Federal  agency 

manages  the  surface,  we  will  considt 

with  them  before  granting  your  renewal. 

Subpart  3208— Extending  the  Primary 
Lease  Term 


$3206.10   When  may  I  exisnd  my  I 
beyond  the  primary  tsrm? 

(a)  You  have  four  opportimities  to 
extend  your  lease  beyond  the  primary 
term:  by  driUing,  diligent  efforts, 
production  of  byproducts,  and  unit 
commitment. 

(1)  For  a  drilling  extension,  we  will 
extend  your  lease  for  five  years  if  you: 
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(i)  Are  drilling  when  the  primary  term 
ends;  and 

(ii)  Diligently  drill  to  a  reasonable 
target,  based  on  the  local  geology  and 
type  of  development  you  propose.  BLM 
will  determine  if  your  target  is  adequate 
to  extend  the  lease. 

(2)  For  a  diligent  efforts  extension,  if 
you  have  not  produced  geothermal 
resources  in  commercial  quantities 
before  the  primary  or  extended  term 
ends,  or  before  your  lease  is  eliminated 
from  a  unit  agreement,  BLM  may  still 
approve  up  to  two  successive  five-year 
extensions  for  your  lease.  You  must 
have  made  a  good  faith  e^ort  to 
produce.  To  obtain  a  diligent  efforts 
extension,  follow  the  procedures  at  43 
CFR  3208.11(a)(2). 

(3)  For  a  byproducts  extension,  if  your 
lease  is  in  an  additional  term,  and  we 
determine  that  it  can  no  longer  produce 
commercial  quantities,  we  may  still 
extend  your  lease  for  five  years. 
However,  we  will  only  do  so  if  you  are 
producing  one  or  more  valuable 
byproducts  in  commercial  quantities. 
You  should  consult  43  CFR  3209.10  if 
you  wish  to  convert  your  geothermal 
lease  to  a  mineral  lease  for  the 
byproduct. 

(4)  For  a  unit  commitment  extension, 
if  your  lease  is  committed  to  a  imit 
agreement  and  its  term  would  expire 
before  the  unit  term  would,  BLM  may 
extend  your  lease  to  match  the  term  of 
the  unit.  We  will  do  this  if  you  have 
diligently  pursued  unit  development 
while  your  lease  is  committed  to  the 
unit. 

(b)  During  any  extension  period,  if 
you  use  or  produce  geothermal 
resources  in  commercial  quantities,  or  if 
you  complete  a  well  capable  of 
producing  geothermal  resources  in 
commercial  quantities  on  the  lease, 
BLM  will  place  the  lease  into  an 
additional  term. 

f  3206.11    What  must  I  do  to  have  my  lease 
'  axtendsd? 

(a)  You  must  take  the  following  steps: 

(1)  For  a  drilling  extension,  notify 
BLM  prior  to  the  end  of  the  primary 
term  of  your  drilling  activities  so  we 
may  determine  that  you  are  diligently 
drilling  beyond  the  end  of  the  primary 
term  and  have  met  your  well 
completion  requirements. 

(2)  For  a  diligent  efforts  extension: 
(i)  Send  BLM  a  written  extension 

request  at  least  60  days  before  the 
primary  or  first  extended  term  ends,  or 
60  days  before  your  lease  is  eliminated 
from  a  unit  agreement; 

(ii)  Include  a  report  showing  that  you 
have  made  a  good  faith  effort  to  produce 
or  use  geothermal  resources  in 
cotomercial  quantities  given  the  current 


economic  conditions  for  marketing 
geothermal  resources;  and 

(iii)  Say  whether  you  choose  to  pay 
instead  of  produce  in  commercial 
quantities  under  43  CFR  3208.13  or  to 
make  significant  expenditures  imder  43 
CFR  3208.14  during  the  period  of 
extension. 

(3)  For  a  byproducts  extension,  send 
us  a  request  justifying  an  extension. 

(4)  For  a  imit  commitment  extension, 
send  us  a  request  at  least  60  days  before 
your  lease  ends  which  shows  that  you 
have  diligently  pursued  unit 
development. 

(b)  Within  30  days  after  receiving 
your  extension  request,  BLM  will  notify 
you  whether  we  approve.  BLM  may 
request  additional  information  fivm 
you. 

§  3208.12    What  Infonnation  must  I  give 
BLM  to  show  that  I  have  made  bona  fide, 
efforts  to  produce  or  utilize  geothermal 
resources  In  commercial  quantities? 

Send  us  a  report  which  describes: 

(a)  Your  efforts  to  identify  and  define 
the  geothermal  resource  on  your  lease 
which  you  are  making  now  or  which 
you  made  during  the  primary  term  of 
the  lease; 

(b)  The  results  of  your  efforts  to 
identify  and  define  the  geothermal - 
resource; 

(c)  Other  actions  taken  to  support 
your  efforts,  such  as  obtaining  permits, 
conducting  environmental  studies,  and 
meeting  permit  requirements; 

(d)  Your  efforts  dvuing  the  primary 
term  and  ongoing  efforts  to  negotiate 
marketing  arrangements,  sales  contracts, 
drilling  agreements,  financing  for 
electrical  generation  and  transmission 
projects,  or  other  related  actions;  and, 

(e)  Ciurent  economic  factors  and 
conditions  which  affect  your  efforts  to 
produce  or  utilize  geothermal  resources 
in  commercial  quantities  on  your  lease. 

§  3208.13    Will  BLM  extend  my  lease  if  I 
choose  to  pay  instead  of  produce  in 
commercial  quantities? 

If  you  choose  to  pay  instead  of 
produce  in  commercial  quantities  under 
43  CFR  3208.11(a)(2)  and  BLM  approves 
the  extension,  we  will  modify  the  lease 
to  require  you  to  make  an  annual 
payment.  We  will  specify  the  amount, 
which  will  not  be  less  than  $3.00  per 
acre  or  fi^ction  of  an  acre  of  the  lands 
under  lease  during  an  initial  extension, 
or  $6.00  per  acre  or  fraction  of  an  acre 
for  a  subsequent  extension.  The  actual 
payment  per  acre  is  fixed  for  the  period 
of  the  extension.  If  you  request  it,  we 
will  tell  you  the  rate  before  you  submit 
your  petition  for  extension.  You  must 
make  these  payments  to  MMS  at  the 
same  time  you  pay  the  lease  rent.  BLM 


may  cancel  your  lease  if  you  do  not 
make  these  payments. 

§3208.14    What  will  BLM  do  if!  choose  to 
make  significant  expenditures? 

(a)  If  you  choose  to  make  significant 
expenditures  imder  43  CFR 
3208.11(a)(2),  and  BLM  approves  the 
lease  extension,  we  will  modify  your 
lease  to  require  you  to  make  annual 
expenditures  of  at  least  $15.00  per  acre 
or  fraction  of  an  acre  for  lands  imder 
lease  dudng  your  first  extension.  You 
must  make  expenditures  of  $18.00  per 
acre  or  fraction  of  an  acre  during  any 
subsequent  extension.  If  you  spend 
more  than  the  minimum  required  in  a 
year,  you  may  apply  the  excess  toward 
the  significant  expenditures 
requirement  in  subsequent  years  of  the 
same  extension  period. 

(b)  To  give  you  credit  for  your 
significant  expenditures,  we  must 
receive  your  report  no  later  than  60  days 
after  the  end  of  the  lease  year  in  which 
you  made  the  expenditures.  Describe 
your  operations  by  type,  location, 
date(s)  conducted,  and  amount  spent  on 
those  operations.  Include  all  geologic 
infonnation  obtained  bom  your 
operations  in  your  report. 

(c)  After  we  review  your  report,  we 
will  notify  you  in  writing  whether  you 
have  met  the  diligent  expenditure 
requirement.  We  must  approve  the  type 
of  work  done  and  the  expenditures 
claimed  in  your  report  before  we  can 
credit  them  toward  your  diligent 
exploration  requirements. 

(d)  We  will  cancel  your  lease  if  you 
fail  to  make  the  significant  expenditures 
imder  a  modified  lease. 

§3206.15   What  actions  may  I  take  which 
will  count  as  significant  expenditures? 

Significant  expenditures  only  include: 

(a)  Actual  drilling  operations  on  the 
lease; 

(b)  Geochemical  or  geophysical 
surveys  for  exploratory  or  development 
wells; 

(c)  Road  or  generating  facility 
construction  on  the  lease; 

(d)  Architectural  or  engineering 
services  procured  for  the  design  of 
generating  facilities  located  on  the  lease; 
and 

(e)  Environmental  studies  required  by 
State  or  Federal  law. 

§3208.16    During  the  sxtenston,  may  I 
switch  my  choice  to  either  pay  instead  of 
produce  in  commercial  quantities  or  make 
significant  expenditures? 

No,  you  may  not  make  this  change 
during  an  extension  period.  If  you 
request  a  second  extension,  you  may 
change  your  election  for  the  second  five 
year  period  when  you  submit  your 
request. 
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§3208.17    lfltMginproductk>n.dolgeta 
credit  for  payments  made  Instead  of 
production  in  commerclai  quantities  or 
significant  expenditures? 

No,  if  you  begin  production,  you  will 
not  get  a  caedit  against  royalties  for 
either  payments  instead  of  production 
or  gignifimnt  expenditures  made  for 
that  year. 

Subpart  3209— Conversion  of  Lease 
Producing  Byproducts 

$3209.10    May  i  convert  my  geottierniai 
leaae  to  a  mineral  lease? 

You  may  convert  your  geothermal 
lease  to  a  mineral  lease,  effective  the 
first  day  of  the  month  following  the  date 
BLM  determines  you  have  met  the  terms 
of  conversion,  if: 

(a)  Your  lease  is  in  an  extended  term; 

(b)  The  byproducts  you  are  producing 
in  commercial  quantities  are  leasable 
under  the  Mineral  Leasing  Act  (30 
U.S.C  181  et  seq.),  or  under  the  Mineral 
Leasing  Act  for  Acquired  Lands  (30 
U.S.C.  351-358);  and 

(c)  The  lease  is  primarily  valuable  for 
the  production  of  just  that  mineral. 

13209^11    May  I  convert  my  geotliermal 
ttoaminingciaim? 


If  the  minerals  are  not  leasable  but  are 
locatable  and  would  be  considered  a 
byproduct  if  geothermal  steam 
production  were  to  continue,  you  are 
entitled  to  locate  these  minerals  under 
the  mining  laws.  To  acquire  these  rights, 
you  must  complete  the  mining  claim 
location  within  90  days  after  tixe 
geothermal  lease  terminates.  Also,  there 
must  have  been  no  interv^iing  location 
and  the  lands  must  be  open  to  entry 
imder  the  mining  laws. 

$3209.12    May  BLM  include  addltionai 
terms  and  conditions  to  my  converted 
leaae? 

If  leases  converted  under  either  43 
CFR  3209.10  or  3209.11  affect  lands 
withdrawn  or  acquired  to  aid  some 
purpose  of  a  Federal  department  or 
agency,  including  the  Department  of  the 
Interior,  BLM  may  include  additional 
terms  and  conditions  in  your  lease  as 
prescribed  by  the  appropriate  agency. 

$3209.13    How  do  I  convert  my  geottwrmal 
lease  to  a  mineral  lease  or  a  mining  claim? 

Just  send  us  a  request. 

Subpart  3210— Additional  Lease 
Information 


$3210.10 
occur? 


When  does  lease  segregation 


(2)  Only  a  portion  of  a  lease  is  located  (b)  To  qualify  as  diligent  exploration 

in  a  participating  area  and  the  imit  expenditures  in  lease  years  six  through 

contracts.  The  portion  of  the  lease  ten,  you  must  make  expenditures  equal 

outside  the  paiticipating  area  would  be  to  the  minimum  amounts  listed  in  the 

eliminated  from  the  unit  agreement  and  following  table.  We  will  apply  approved 

segregated  as  of  the  effective  date  of  the  expenditiues  which  exceed  the 

imit  contraction.  miniiniini  in  any  one  year  to  subsequent 

(b)  BLM  will  assign  the  original  lease  years, 
serial  nmnber  to  the  portion  within  the 
plan  or  agreement.  We  will  give  the 
lease  portion  outside  the  plui  or 
agreement  a  new  serial  number  with  the 
same  lease  terms  as  the  original  lease. 

$32iai1    Doesaisasesegrsgatsdfroman 
agreement  or  plan  receive  any  benefits  from 
unitization  of  the  committed  portion  of  ttie 
original  lease? 

The  new  segregated  lease  stands  alone  (c)  To  give  you  credit  for  your 

and  does  not  receive  any  of  the  benefits  expenditures,  we  must  receive  yoiu' 

provided  to  the  portion  committed  to  report  no  later  than  60  days  after  the 

the  imit.  We  will  not  give  you  an  end  of  the  lease  year  in  which  you  made 

extension  for  the  eliminated  portion  of  the  expenditures.  You  miist  include  the 

the  lease  based  on  status  of  the  lands  following  information  in  your  report: 

committed  to  the  unit,  including  (i)  The  types  of  operations  conducted; 

production  in  commercial  quantities  or  (2)  The  locaticm  of  the  operations; 

the  existence  of  a  producible  well.  (3)  When  the  operations  occurred; 

(4)  The  amoimt  of  money  spent 
conducting  those  operations;  and 

(5)  all  geologic  information  obtained 
from  your  operations. 


Lease  year 

Expendh 

tureper 
acre 

6 - 

$4 

7 

8 

9 

10 



6 
8 

10 
12 

(a)  Lease  segregation  occurs  when: 
(1)  A  portion  of  a  lease  is  committed 

to  a  unit  agreement  while  other  portions 

are  not  committed;  or 


$32iai2    Maylconaolidataieaaes? 

BLM  may  approve  your  consolidation 
of  two  or  more  adjacent  leases  that  have 
the  same  ownership  and  same  lease 
terms,  including  expiration  dates,  if  the 
combined  leases  do  not  exceed  2,560 
acres  in  size.  We  may  consolidate  leases 
that  have  different  stipulations  if  all 
other  lease  terms  are  the  same. 

$32iai3   WhatlsthedUigentexptoratkMi 
requirement? 

(a)  During  your  lease's  primary 
period,  you  must  perform  diligent 
exploration  activities  to  yield  new 
geologic  information  about  the  lease  or 
related  lands,  imtil  either: 

(1)  Your  approved  expenditures  on 
your  lease  total  at  least  $40  per  acre,  or 

(2)  BLM  places  yoiu-  lease  in  an 
additional  term. 

(b)  You  must  begin  diligent 
exploration  by  the  sixth  year  of  the 
primary  term  and  continue  until  there  is 
a  well  capable  of  production  in 
commercial  quantities.  Some  examples 
of  activities  that  would  qualify  as 
diligent  exploration  are  geochemical 
surveys,  heat  flow  measurement,  core 
drilling  or  drilling  of  test  wells. 

$32iai4    How  do  I  meet  the  diligent 
exploration  requirement? 

(a)  Ehuing  the  first  five  years  of  the 
primary  term,  you  only  need  to  pay  your 
rents.  If  you  make  efforts  during  these 
first  five  years  that  would  qualify  as 
diligent  exploration  expenditures,  and 
we  approve  them  as  such  during  those 
five  years,  we  will  couut  them  toward 
the  requirements  of  future  years. 


§3210.15    Can  I  do  somelMng  Instead  of 
performing  dUigem  exptoration? 

If  you  choose  not  to  conduct  diligent 
exploration,  or  if  your  total 
expenditures  do  not  fully  meet  the 
requirement  for  any  lease  year,  you  may 
still  meet  the  diligent  exploration 
requirement  for  that  year  by  paying  an 
additional  rent  of  S3  per  acre  or  fraction 
of  an  acre.  If  you  choose  this  option,  you 
must  send  your  payment  to  MMS  before 
the  end  of  die  lease  year. 

$32iai6   What  happens  If  I  do  not  meet 
the  diligent  explorstion  requirement  or  pay 
the  addMonai  rant? 

BLM  will  cancel  your  lease. 


$32iai7  Can  aomeone  lease  or  locate 
other  minerals  on  the  same  lands  as  my 
gsothermal  leass? 

Yes.  The  United  States  reserves  the 
ownership  of  and  the  right  to  extract 
hehum,  oil  and  hydrocarbon  gas  from 
all  geothermal  steam  and  associated 
geothermal  resources.  In  addition,  BLM 
allows  mineral  leasing  or  location  on 
the  same  lands  that  are  leased  for 
geothermal  resources,  provided  that 
operations  under  the  mineral  leasing  or 
mining  laws  do  not  unreasonably 
interfere  with  or  endanger  your 
geothermal  operations. 

$32iai8    May  BLM  readjust  the  terma  and 
conditions  In  my  lease? 

Ves,  we  may  readjust  the  terms  and 
conditions  of  your  lease  regarding 
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stipulations  and  surface  disturbance 
requirements.  We  may  do  this  10  years 
after  you  begin  production  from  your 
lease,  and  at  not  less  than  10-year 
intervals  thereafter.  If  another  Federal 
agency  manages  the  lands'  surface,  we 
will  ask  that  agency  to  review  the 
related  terms  and  conditions  and 
propose  any  readjustments.  Once  BLM 
and  the  surface  managing  agency  reach 
agreement,  we  vkdll  apply  the 
readjustments  to  your  lease. 

§3210.19    How  will  BLM  readjust  the  terms 
and  conditions  In  my  lease? 

(a)  We  will  give  you  a  written 
proposal  to  adjust  the  terms  and 
conditions  of  your  lease.  You  will  have 
30  days  after  you  receive  the  proposal 
to  object  in  writing  to  the  new  terms  or 
relinquish  your  lease.  If  you  do  not  do 
this,  these  new  terms  will  become  part 
of  your  lease.  If  you  do  object  in  writing, 
we  will  issue  a  final  decision  on  the 
new  terms  and  conditions. 

(b)  BLM  will  set  the  date  that  your 
new  terms  and  conditions  become 
effective. 

§  3210^    May  BLM  readjust  tlie  rental  and 
royalty  rates  In  my  leaaa? 

(a)  We  may  readjust  your  lease  rental 
and  royalty  rates  at  not  less  than  20-year 
intervals  beginning  35  years  after  we 
determine  that  your  lease  is  producing 


in  commercial  quantities.  We  will  not 
increase  your  rental  and  royalty  rates  by 
more  than  50  percent  of  what  you  paid 
before  BLM  adjusted  the  rate.  Also,  we 
will  not  raise  the  royalty  rate  above  22.5 
percent. 

(b)  BLM  will  notify  you  in  writing  of 
the  proposed  adjustments.  You  have  30 
days  after  the  date  you  receive  the 
notice  to  object  to  the  new  rate.  If  we  do 
not  receive  your  written  objection 
within  30  days,  the  new  rate  will 
become  a  part  of  your  lease.  If  you  do 
object  in  writing,  we  vrill  issue  a  final 
decision  on  the  new  rental  and  royalty 
rate. 

(c)  We  will  set  the  date  that  your  new 
terms  and  conditions  become  effective. 

§  3210.21    What  if  I  dftfieal  BLM's  decision 
to  adjust  my  lease  terms? 

If  you  appeal  our  decision  to  adjust 
your  lease  terms  and  conditions,  rental 
or  royalty  rate,  the  decision  is  effective 
during  the  appeal.  If  you  win  your 
appesd  and  we  must  change  ovir 
decision,  you  will  receive  a  refund  or 
credit  for  any  overpaid  rents  or 
royalties. 

§  321 0.22    Must  I  prevent  drainage  of 
geothermal  resources  from  my  lease? 

Yes,  you  must  prevent  the  drainage  of 
geothermal  resources  from  your  lease  by 
diligently  drilling  and  producing  wells 
which  will  protect  the  Federal 

FiuNG  Fees,  Rent,  and  Royalties 


geothermal  resource  from  loss  caused  by 
production  from  other  properties. 

§3210J!3    What  wiH  BLM  do  If  I  do  not 
protect  my  lease  from  drainage? 

We  will  determine  the  amoimt  of 
geothermal  resources  drained  from  your 
lease.  MMS  will  bill  you  for  a 
compensatory  royalty  based  on  our 
findings.  This  royalty  will  equal  the 
amoimt  you  would  have  paid  for 
producing  those  resources.  All  interest 
owners  in  a  lease  are  jointly  and 
severally  liable  for  drainage  protection 
and  any  compensatory  royalties. 

Subpart  3211— fees,  Rent,  and 
Royalties 

S  321 1.10   What  are  the  filing  fees,  rent, 
and  minimum  royalties  for  iMses? 

(a)  BLM  calculates  rents  and 
minimtim  roytilties  based  on  the  amoimt 
of  acreage  covered  by  your  leeise.  First, 
rovmd  up  any  partial  acreage  to  the  next 
whole  acre.  For  example,  rent  on  a 
2,456.39  acre  lease  is  calculated  based 
on  2,457  acres.  Then  multiply  the  total 
nimiber  of  acres  covered  by  your  lease 
by  the  appropriate  amoimt  set  out  in  the 
chart  in  paragraph  (b)  of  this  section  to 
determine  the  amount  you  owe. 

(b)  Use  the  following  table  to 
determine  the  filing  fees,  rents  and 
minimum  royalties  owed  for  your  lease. 


Type 


(1)  Lease  Filing  Fee  

(2)  Lease  Rent 

(3)  Lease  Assignment  Filing  Fee  

(4)  Steam,  heat,  or  energy  royalties 

(5)  Demineralized  water  royalties 

(6)  Byproduct  royalties 

(7)  Minimum  royalty 

(8)  Additional  rent/Instead  of  diligent  ex- 
ploration. 

(9)  Additional  rent/Instead  of  commercial 
quantities  production. 


Competitive  leases 


N/A 

$2.00  per  acre 

$50.00 ^ : 

Between  10%  and  15 

5%  

5%  

$2.00  per  acre 

$3.00  per  acre  in  addition  to  regular  lease 
rent 

$3.00/year,  first  5  years  

$6.00/year,  secorxj  5  yrs 


NorHX)mpetitive  leases 


$75.00. 

$1.00  per  acre. 

$50.00. 

Between  10%  and  15%. 

5%. 

5%. 

$2.00  per  acre. 

$3.00  per  acre  in  addition  to  regular  lease  rent 

$3.00/year,  first  5  years 
$6.00/year,  second  5  years. 


Note  the  exception  stated  in  43  CFR  321 1 .1 6(b). 


S  321 1 .1 1    When  is  my  annual  rental 
payment  due? 

MMS  must  receive  your  annual  rental 
payment  by  the  anniversary  date  of  each 
lease  year.  There  is  no  grace  period  for 
rental  payments.  If  the  rent  for  your 
lease  is  not  paid  on  time,  the  lease  will 
automatically  terminate  by  operation  of 
law,  unless  you  meet  the  conditions  of 
43  CFR  3213.15.  See  the  MMS 
regulations  in  30  CFR  part  218  which 
explain  when  MMS  considers  a 
payment  as  received.  If  less  than  a  fu]l 
year  remains  on  a  lease,  you  still  must 


pay  a  full  year's  rent  by  the  anniversary 
date  of  the  lease. 


§3211.12 
rent? 


How  and  wtwre  do  I  pay  my 


(a)  Pay  BLM  the  first  year's  advance 
rent  according  to  the  instructions  at  43 
CFR  3204.12  or  3205.16.  You  may  use 
a  personal  or  cashier's  check  or  money 
order  made  payable  to  the  E)epartment 
of  the  Interior — Bureau  of  Land 
Management.  You  may  also  make 
payments  by  credit  card  or  electronic 
funds  transfer  with  our  prior  approval. 


(b)  For  all  subsequent  years  make 
your  rental  payments  to  MMS.  See  MMS 
regulations  at  30  CFR  part  218. 

§3211.13    Is  there  a  different  rental  or 
minimum  royalty  amount  for  a  fractional 
interest  lease? 

Yes,  BLM  will  prorate  rents  and 
minimum  royalties  payable  under  leases 
for  lands  in  which  the  United  States 
owns  only  a  fractional  mineral  interest. 
For  example,  if  the  United  States  ovms 
50%  of  a  640  acre  lease,  you  pay  rent 
based  on  320  acres. 
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§3211.14   Will  I  always  pay  rent  on  my 
lease? 

You  are  required  to  pay  rent  only 
until  you  achieve  production  in 
commercial  quantities.  At  that  time  you 
begin  paying  royalties  instead. 

§3211.15    Must  I  pay  rent  If  my  lease  is 
committed  to  an  approved  cooperative  or 
untt  plan? 

(a)  Before  you  begin  production,  if 
yoiu-  lease  is  committed  to  an  approved 
cooperative  or  unit  plan,  you  must  pay 
rent  in  accordance  with  43  CFR  3211.10. 

(b)  Once  you  begin  production,  you 
do  not  have  to  pay  rent  if  the  lands 
included  in  an  approved  cooperative  or 
imit  plan  are  within  the  participating 
area.  These  lands  are  subject  to  royalties 
instead,  under  43  CFR  3211.16.  The 
only  exception  is  for  unitized  lands 
outside  the  participating  area,  which 
remain  subject  to  rent  imder  43  CFR 
3211.10. 

§3211.16  What  Is  the  royalty  rate  for 
production  from  or  attrllNitable  to  my 
lease? 

The  royalty  rate  for  production  from 
or  attributable  to  your  lease  is 
prescribed  in  youi  lease  form.  The  chart 
at  43  CFR  3211.10  shows  the  minimum 
royalty  rates.  We  will  determine  the 
royalty  rate  to  include  in  your  lease 
form  based  on  the  following: 

(a)  The  royalty  rate  for  heat  or  energy 
derived  from  lease  production  may 
range  fit>m  10  to  15  percent  of  the  heat 
or  energy  value; 

(b)  Except  for  minerals  discussed  in 
paragraph  (c)  of  this  section,  the  royalty 
rate  for  the  value  of  byproducts  may  not 
exceed  five  percent: 

(1)  If  derived  from  production  under 
the  lease;  and 

(2)  If  sold  or  utilized  or  reasonably 
susceptible  to  sale  or  utilization. 

(c)  The  royalty  rate  for  minerals  listed 
in  section  1  of  the  Mineral  Leasing  Act 
will  be  the  same  as  the  royalty  rate  for 
those  minerals  provided  imder  BLM 
regulations  in  this  Title. 

(d)  The  royalty  rate  for  commercially 
demineralized  water  produced  on  a 
lease  may  not  exceed  5  percent,  except 
that  BLM  vtrill  not  charge  a  royalty  for 
water  used  in  the  operations  of  a 
utilization  facility. 

§3211.17   When  do  I  owe  minimum 
royalty? 

You  owe  minimum  royalty  when 
BLM  determines  you  have  a  well 
capable  of  commercial  production  but 
you  have  not  begun  actual  production. 
You  also  owe  minimum  royalty  when 
the  value  of  actual  production  is  so  low 
that  royalty  you  would  pay  imder  the 
scheduled  rate  is  less  than  $2.00  per 
acre.  You  should  make  your  minimum 


royalty  payment  to  MMS  imder  the 
regulations  in  30  CFR  part  218. 

Subpart  3212— Lease  Suspensions  and 
Royalty  Rate  Reductions 

§3212.10   What  is  the  difference  between  a 
suspension  of  operations  and  production 
and  a  suspension  of  operations? 

A  suspension  of  operations  and 
production  is  a  temporary  relief  from 
production  obligations  which  you  may 
request  from  BLM  because  economic 
conditions  make  it  unjustifiable  for  you 
to  continue  operating.  A  suspension  of 
operations  is  when  we  order  you,  on  our 
own  initiative,  to  temporarily  stop 
production  in  order  to  protect  the 
resource. 

§3212.11  How  do  I  obtain  a  suspension  of 
operations  or  operations  and  production  on 
my  lease? 

(a)  If  you  are  the  operator,  you  may 
request  in  writing  that  BLM  suspend 
your  operations  and  production  for  a 
producing  lease.  Yoiu'  request  must 
fully  describe  why  you  need  the 
suspension.  We  will  determine  if  your 
suspension  is  approved. 

(b)  We  may  act  on  our  own  and 
suspend  your  operations  on  any  lease  in 
the  interest  of  conservation. 

(c)  A  suspension  under  this  section 
may  include  leases  committed  to  an 
approved  unit  agreement.  Even  if  leases 
committed  to  the  unit  are  siispended. 
the  imit  operator  must  still  meet  imit 
obligations. 

§3212.12    How  long  does  a  suspension  of 
operations  or  operations  and  production 
last? 

(a)  BLM  will  state  in  your  suspension 
notice  how  long  your  suspension  of 
operations  or  operations  and  production 
is  effective. 

(b)  Dining  a  suspension,  you  may  ask 
BLM  in  writing  to  terminate  your 
suspension.  The  suspension  will 
terminate  when  you  resume  production 
or  drilling  operations.  If  we  terminate 
the  suspension,  you  must  resiune 
paying  rents  and  minimum  royalty.  See 
43  CFR  3212.14. 

(c)  If  we  get  information  showing  that 
you  must  resume  operations  to  protect 
the  interests  of  the  United  States,  we 
vrill  terminate  your  suspension  and 
order  you  to  resume  production. 

§3212.13    How  does  a  suspension  affect 
my  lease  terms? 

If  BLM  approves  your  suspension  of 
operations  and  production, 

(a)  Your  lease  term  is  extended  by  the 
length  of  time  the  suspension  is  in 
effect. 

(b)  You  do  not  have  to  drill,  produce 
geothermal  resources,  or  pay  rents  or 


royalties  dining  the  suspension.  We  will 
suspend  your  obUgation  to  pay  lease 
rents  or  royalties  beginning  with  the 
first  day  of  the  month  following  the  date 
the  suspension  is  effective.  For  a 
suspension  of  operations,  we  will  not 
suspend  your  lease  rental  or  royalty 
obligations. 

§3212.14    What  happens  when  the 
suspension  ends? 

You  must  resume  rental  or  minimum 
royalty  payments  beginning  on  the  first 
day  of  the  lease  month  after  BLM 
terminates  the  suspension.  You  must 
pay  the  full  rental  or  minimum  royalty 
amount  due  on  or  before  the  next  lease 
anniversary  date,  ff  you  do  not,  we  will 
refund  your  balance  and  cancel  the 
lease. 

§3212.15    lyiayBLiyi  reduce  or  suspend  the 
royalty  or  rental  rate  of  my  lease? 

Yes.  If  you  apply  for  a  waiver, 
suspension  or  reduction  of  your  rent  or 
royalty,  BLM  may  grant  your  request  if 
we  determine  that: 

(a)  It  promotes  conservation; 

(b)  Doing  so  will  encourage  the 
greatest  ultimate  recovery  of  resources; 

(c)  It  is  necessary  to  promote 
development;  or 

(d)  You  cannot  successfully  operate 
the  lease  under  its  current  terms. 

§3212.16   What  information  must  I  submit 
wtien  I  request  tint  BLM  suspend,  reduce 
or  waive  my  royalty  or  rental  rale? 

(a)  Your  request  for  suspension, 
reduction  or  waiver  of  the  royalty  or 
rental  rate  must  include  all  information 
BLM  needs  to  determine  if  the  lease  can 
be  operated  under  its  current  terms.  We 
may  ask  you  for 

(1)  The  tjrpe  of  reduction  you  seek; 

(2)  The  serial  number  of  your  lease; 

(3)  The  names  of  the  lessee  and 
operator; 

(4)  The  location  and  status  of  wells; 

(5)  A  summary  of  monthly  production 
from  your  lease;  and 

(6)  A  detailed  statement  of  expenses 
and  costs. 

(b)  If  you  are  applying  for  a  royalty 
reduction,  suspension  or  waiver,  you 
must  also  give  us  a  list  of  names  and 
amounts  of  royalties  or  payments  out  of 
production  paid  to  each  individual,  and 
every  effort  you  have  made  to  reduce 
these  payments.  We  will  not  approve  a 
royalty  reduction,  suspensicm  or  waiver 
unless  other  royalty  interest  owners 
accept  a  similar  reduction,  suspension 
or  waiver. 
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Subpart  3213— Relinquishment, 
Termination,  Cancellation,  and 
Expiration 

§3213.10    Who  may  relinquish  a  lease? 

The  record  title  owner  may  relinquish 
a  lease  in  full  or  in  part.  If  there  is  more 
than  one  record  title  owner  for  a  lease, 
all  record  title  owners  must  sign  the 
relinquishment. 


S3213.11 
lease? 


What  must  I  do  to  relinquish  a 


Send  BLM  a  written  request  that 
includes  the  serial  niunber  of  each  lease 
youare  relinquishing.  If  you  are 
relinquishing  the  entire  lease,  no  legal 
description  of  the  land  is  required.  If 
you  are  relinquishing  part  of  the  lease, 
you  must  describe  the  lands 
relinquished. 

{3213.12    May  BLM  accept  a  partial 
reHnqulshn>ent  If  It  will  reduce  my  lease  to 
less  than  640  acres? 

Your  lease  must  remain  at  least  640 
acres,  or  all  of  your  leased  lands  in  a 
section,  whicheyer  is  less.  Otherwise, 
we  will  not  acxept  yoiu-  partial 
relinquishment.  We  may  only  allow  an 
exception  if  it  will  further  development 
of  the  resoiut». 

§  321 3.1 3    When  does  my  relinquishment 
take  effect? 

If  BLM  determines  you  have 
submitted  a  complete  relinquishment 
request  which  meets  the  requirements  of 
43  CFR  3213.11  and  3213.12.  your 
relinquishment  is  effective  the  day  we 
receive  it.  However,  you  and  your  surety 
must  still: 

(a)  Pay  all  rents  and  royalties  due 
before  relinquishment: 

(b)  Plug  and  abandon  all  wells  on  the 
relinquished  land; 

(c)  Restore  the  surface  and  other 
resources;  and, 

(d)  Comply  with  the  requirements  of 
43  CFR  3200.4. 

i  3213.14    How  can  my  lease  automatically 
terminate? 

If  you  do  not  pay  the  rent  on  or  before 
the  anniversary  date,  your  lease 
automatically  terminates  by  operation  of 
law. 

{3213.15   Will  my  lease  automaticany 
tenmlnate  If  my  rental  payment  Is  on  time 
but  for  the  wrong  amount? 

(a)  If  MMS  receives  your  rental 
payment  on  time,  but  it  is  deficient  by 
a  nominal  amount,  your  lease  will  not 
automatically  terminate.  A  nominal 
amount  is  not  more  than  $100  or  five 
percent  of  the  total  payment  due, 
whichever  is  less.  MMS  will  notify  you 
if  your  payment  is  deficient,  and  will  set 
a  date  by  which  a  further  payment  must 


be  made.  If  you  do  not  send  this  further 
payment  in  the  time  allowed,  we  will 
terminate  youi  lease  as  of  the 
anniversary  date  of  the  lease. 

(b)  If  your  rental  payment  is  deficient 
by  more  than  a  nominal  amount,  your 
lease  will  automatically  terminate  on 
the  anniversary  date  of  the  lease. 


{3213.16    Will  BLM  notify  me  if  my  Ic 
terminates? 

Yes,  we  will  send  you  a  notice  of  the 
termination  by  certified  mail,  return 
receipt  requested. 

{3213.17    May  BLM  reinstate  my  lease? 

Yes,  if  yoiu-  lease  was  terminated  for 
failure  to  pay  your  rents  on  time.  You 
have  30  days  from  when  you  receive  the 
termination  notice  to  petition  us  for 
reinstatement. 


{3213.18 
lease? 


Who  may  petition  to  reinstate  a 


All  record  title  owners  must  sign  the 
petition,  though  any  one  record  owner 
can  submit  it. 

{3213.19   What  must  i  do  to  have  my  lease 
reinstated? 

Send  BLM  a  petition  requesting 
reinstatement.  Your  petition  must 
include  the  serial  mmiber  for  each  lease 
and  an  explanation  of  why  the  delay  in 
payment  was  justifiable,  rather  than  due 
to  a  lack  of  diligence.  In  addition  to 
your  petition,  you  must  also  include  any 
past  rent  owed  and  any  rent  which  has 
accrued  bom  the  termination  date. 

{3213^    Are  there  reasons  why  BLM 
\would  not  reinstate  my  lease? 

We  will  not  reinstate  yoiu-  lease  if: 

(a)  You  do  not  prove  that  your  failure 
to  pay  rent  on  time  was  justifiable  or 
was  not  due  to  your  lack  of  diligence; 

(b)  We  issued  a  valid  lease  for  any  of 
the  lands  before  you  filed  your  petition 
for  reinstatement;  or 

(c)  The  land  is  no  longer  available  for 
leasing. 

{3213.21    When  will  my  lease  expire? 

Your  lease  expires  at  the  end  of  its 
primary  term  or  extended  term  if  you  do 
not  either  begin  production  before  the 
primary  term  ends  or  extend  your  lease 
imder  subpart  3208.  BLM  will  not  notify 
you  when  your  lease  expires  at  the  end 
of  the  primary  term. 

{3213^    Will  BLM  notify  me  when  my 
lease's  extended  term  expires? 

No,  if  you  have  extended  your  lease 
term,  we  will  not  notify  you  when  your 
lease  expires  at  the  end  of  that  extended 
term. 

{3213.23    May  BLM  cancel  my  lease? 
(a)  Yes,  we  may  cancel  yoiir  lease, 
after  giving  you  30  days  notice,  if  we 


determine  that  you  violated  the 
requirements  of  43  CFR  3200.4.  We  will 
also  cancel  your  lease  if  it  was  issued  in 
error. 

(b)  See  the  following  Subparts  for 
information  related  to  Inspection  and    - 
Enforcement  procedures: 

(1)  Subpart  3254 — Exploration 
operations; 

(2)  Subpart  3266 — ^Drilling  operations; 
and 

(3)  Subpart  3277— Utilization 
operations. 

{  3213.24   When  Is  a  cancellation  effective? 

(a)  If  BLM  cancels  your  lease  because 
it  was  issued  in  error,  the  cancellation 
is  effective  when  you  receive  it. 

(b)  If  BLM  cancels  your  lease  because 
you  violated  the  requirements  of  43  CFR 
3200.4,  the  cancellation  takes  effect  30 
days  bom  the  date  you  receive  notice  of 
the  violation. 

{3213^5   What  can  I  do  If  BLM  notifies  me 
that  my  lease  Is  being  canceled  due  to 
violations  of  the  laws,  regulations  or  lease 
terms? 

(a)  You  can  prevent  us  from  canceling 
yoiir  lease  following  this  notice  if: 

(1)  You  correct  the  violation  within  30 
days;  or 

(2)  You  show  us  that  you  cannot 
correct  the  violation  during  the  30-day 
period  but  that  you  are  making  a  good 
faith  attempt  to  timely  correct  the 
violation. 

(b)  You  may  request  a  hearing  on  the 
record  about  the  violation  or  proposed 
lease  cancellation.  You  have  30  days 
bom  the  date  you  receive  the  violation 
notice  to  request  a  hearing.  See  43  CFR 
parts  4  and  1840.  We  will  suspend 
canceling  your  lease  while  your  appeal 
is  pending.  If  a  hearing  occurs  and  the 
administrative  law  judge  decides  you 
committed  a  violation,  you  will  have  30 
days  from  receiving  the  decision  to 
correct  the  violation  imder  paragraph  (a) 
of  this  section. 

Subpart  3214— Personal  and  Surety 
Bonds 

{3214.10   Who  must  post  a  geothermai 
bond? 

The  lessee  or  operator  must  post  a 
bond  with  BLM  before  exploration, 
drilling  or  utilization  operations  begin. 
Before  we  approve  a  lease  transfer  or 
recognize  a  new  designated  operator, 
the  lessee  or  operator  must  file  a  new 
bond  or  a  rider  to  the  existing  bond, 
imless  all  previous  operations  on  the 
land  have  already  been  reclaimed. 

S  321 4.1 1    Who  must  my  bond  cover? 

Your  bond  must  cover  all  record  title 
owners,  operating  rights  owners, 
operators  and  any  person  who  conducts 
operations  on  your  lease. 
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§3214.12   What  actMlles  must  my  bond 
cover? 

Your  bond  inust  coven  ° 

(a)  Any  activities  related  to 
exploration,  drilling,  utilization  or 
associated  operations  on  a  Federal  lease; 

(b)  Reclamation  of  tbe  surface  and 
other  resources; 

(c)  Royalty  payments;  and, 

(d)  Compliance  with  the  requirements 
of43CFR  3200.4. 

§  3214.13   What  is  the  minimum  dollar 
amount  required  for  a  bond? 

The  minimum  bond  amoiuit  differs 
depending  on  the  type  of  activity  you 
are  proposing  and  whether  your  bond 
will  cover  individual,  statewide  or 
nationwide  activities.  The  minimum 
dollar  amounts  and  bonding  options  for 
each  type  of  activity  are  found  in  the 
following  regulations: 

(a)  Exploration  operations — see  43 
CFR  3251.15; 

(b)  Drilling  operations — see  43  CFR 
3261.18;  and, 

(c)  UtiUzation  operations — see  43  CFR 
3271.12  and  43  CFR  3273.19. 

§3214.14    May  BLM  increase  the  bond 
amount  above  the  minimum? 

(a)  We  may  increase  the  bond  amount 
beyond  the  minimums  referenced  in  43 
CFR  3214.13  when: 

(11  We  determine  the  operator  has  a 
history  of  noncompliance; 

(2)  We  previously  had  to  make  a  claim 
against  a  surety  because  any  one  person 
who  is  covered  by  the  new  bond  failed 
to  timely  plug  and  abandon  a  well  and 
reclaim  the  surface; 

(3)  MMS  has  notified  BLM  that  a 
person  covered  by  the  bond  owes 
uncollected  royalties;  or 

(4)  Our  inspection  of  the  property 
determines  that  the  bond  amoimt  is  too 
low  to  cover  the  estimated  reclamation 
cost. 

(b)  We  may  increase  bond  amounts  to 
any  level,  but  we  will  not  set  that 
amoimt  higher  than  the  total  estimated 
costs  of  plugging  wells,  removing 
structures,  and  reclaiming  the  surface, 
plus  any  uncollected  royalties  due  MMS 
or  monies  owed  to  BLM  due  to  previous 
violations. 

§3214.15   What  idnd  of  financial  guarantee 
will  BLM  accept  to  bade  my  bond? 

We  will  not  accept  cash  to  back  a 
bond.  We  will  only  accept: 

(a)  Corporate  surety  bonds,  provided 
that  the  surety  company  is  approved  by 
the  Department  of  Treasury  (see 
Department  of  the  Treasury  Circular  No. 
570  which  is  published  in  the  Federal 
Register  every  year  on  or  about  July  1); 
and 

(b)  Personal  bonds,  which  are  secured 
by  a  cashier's  check,  certified  check. 


certificate  of  deposit,  negotiable 
securities  such  as  Treasury  notes,  or  an 
irrevocable  letter  of  credit  (see  43  CFR 
3214.21  and  3214.22). 

§3214.16    IsthersaspedaibondformI 
must  use? 

Use  a  BLM-approved  bond  form 
(Form  3000-4,  or  Form  3000-4a,  June 
1988  or  later  editions)  for  either  a 
corporate  surety  bond  or  a  personal 
bond. 

§3214.17   Where  must  i  submit  my  bond? 

File  personal  or  corporate  surety 
bonds  and  statewide  bonds  in  the  BLM 
State  Office  which  oversees  your  lease 
or  operations.  You  may  file  nationwide 
bonds  in  any  BLM  State  Office.  File 
bond  riders  in  the  BLM  State  Office 
where  your  underlying  bond  is  located. 
For  personal  or  corporate  siuety  bonds, 
file  one  originally  signed  copy  of  the 
bond. 

§3214.18   Who  will  BUM  hold  liable  under 
the  bond  and  what  are  they  liable  for? 

We  will  hold  all  interest  owners  in  a 
lease  jointly  and  severally  liable  for 
compliance  with  the  requirements  of  43 
CFR  3200.4  for  obligations  that  accrue 
while  they  hold  their  interest.  Among 
other  things,  all  interest  owners  are 
jointly  and  severally  liable  for: 

(a)  Plugging  and  abandoning  wells; 

(b)  Reclaiming  the  surface; 

(c)  Paying  compensatory  royalties 
assessed  for  drainage;  and 

(d)  Paying  rent. 

§3214.19   What  are  my  bonding 
requirements  witen  a  lease  Interest  is 
transferred  to  me? 

(a)  Except  as  otherwise  provided  in 
this  section,  if  the  lands  transferred  to 
you  contain  a  well  or  any  other  siuface 
disturbance  which  the  original  lessee 
did  not  reclaim,  you  must  post  a  bond 
imder  this  subpart. 

(b)  If  the  original  lessee  does  not 
transfer  all  interest  in  the  lease  to  you, 
you  may  become  a  co-principal  on  the 
original  bond,  rather  than  posting  a  new 
bond. 

(c)  You  do  not  need  to  post  an 
additional  bond  if: 

(1)  You  previously  furnished  a 
statewide  or  nationwide  bond;  or 

(2)  The  operator  provided  the  original 
bond,  and  the  operator  does  not  change. 

§3214.20   How  do  I  modify  or  extend  the 
tefms  and  conditions  of  my  tMod? 

You  may  modify  your  bond  by- 
submitting  a  rider  to  the  BLM  State 
Office  where  your  bond  is  held.  There 
is  no  special  form  required. 

§3214.21    What  must  I  do  if  I  want  to  uss 
a  certificate  of  deposit  to  back  my  bond? 

Your  certificate  of  deposit  must: 


(a)  Be  issued  by  a  Federally-insxired 
financial  institution  authorized  to  do 
business  in  the  United  States; 

(b)  Include  on  its  face  the  statement, 
"(tlhe  Secretary  of  the  Interior  or  his 
delegatee  must  approve  redemption  of 
this  certificate  by  any  party;"  and 

(c)  Be  payable  to  the  Department  of 
the  Interior,  Bureau  of  Land 
Management 

§3214^   What  ntust  I  do  HI  want  to  uss 
a  letter  of  credit  to  back  my  bond? 

Your  letter  of  credit  must: 

(a)  Be  issued  by  a  FederaUy-insured 
financial  Institution  authorized  to  do 
business  in  the  United  States; 

(b)  Be  payable  to  the  Department  of 
the  Interior,  Bureau  of  Land 
Management; 

(c)  Be  irrevocable  during  its  term  and 
have  an  initial  expiration  date  of  no 
sooner  than  one  year  after  the  date  we 
receive  it; 

(d)  Be  automatically  renewable  for  a 
period  of  at  least  one  year,  imless  the 
issuing  financial  institution  gives  us 
written  notice,  at  least  90  days  before 
the  letter  of  credit  expires,  that  it  will 
no  longer  renew  the  letter  of  credit;  and 

(e)  Include  a  clause  that  authorizes 
the  Secretary  of  the  Interior  to  demand 
immediate  payment,  in  part  or  in  full, 
if  you  do  not  meet  your  obligations 
under  the  requirements  of  43  CFR 
3200.4  or  provide  substitute  security  for 
a  letter  of  credit  which  the  issuer  has 
stated  it  will  not  renew  before  the  letter 
of  credit  expires. 

SubfMft  3215— Bond  Collection  After 
Default 

§3215.10   When  may  BLM  collect  against 
my  bond? 

Unless  you  comply  with  the 
requirements  listed  at  43  CFR  3200.4. 
we  may  collect  money  from  the  bond  to 
correct  your  noncompliance.  This 
amount  can  be  as  laige  as  the  face 
amount  of  the  bond.  Some  examples  of 
when  we  will  collect  against  your  bond 
are  when  you  do  not: 

(a)  Properly  plug  and  abandon  a  well; 

(b)  Reclaim  the  lease  area; 

(c)  Pay  outstanding  royalties:  or 

(d)  Pay  assessed  royalties  to 
compensate  for  drainage. 

§3215.11    Must  I  rspiace  my  bond  after 
BLM  collects  against  it? 

Yes.  If  we  collect  against  yoiu-  bond, 
before  you  conduct  any  further 
operations  you  must  either: 

(a)  Post  a  new  bond  eqiial  to  the  value 
of  the  original  bond;  or 

(b)  Restore  youi  existing  bond  to  the 
original  afiiount. 
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§3215.12    What  will  BLM  do  If  I  do  not 
restore  ttte  fac«  amount  or  file  a  new  t)ond? 

If  we  collect  against  your  bond  and 
you  do  not  restore  it  to  the  original 
amount,  we  may  shut-in  any  well(s)  or 
utilization  facilities  and  begin  canceling 
all  of  your  leases  covered  by  that  bond. 

§3215.13    Will  BLM  cancel  or  terminate  my 
bond? 

No,  we  do  not  cancel  or  terminate 
bonds.  However,  we  may: 

(a)  Terminate  the  period  of  liability  of 
a  siuety  or  other  bond  provider  at  any 
time.  The  bond  provider  must  give  you 
and  BLM  30  days  notice  when  they 
terminate  your  bond.  Once  your  bond  is 
terminated,  do  not  conduct  any 
operations  until  you  provide  a  new 
bond  which  meets  oiu  requirements.  We 
will  also  release  an  old  bond  once  you 
file  a  new  bond  with  a  rider  covering 
existing  liabilities  and  we  accept  it;  or 

(b)  Release  your  bond  after  a 
reasonable  period  of  time,  if  we 
determine  that  you  have  paid  all 
royalties,  rents,  penalties,  and 
assessments,  satisfied  all  permit  or  lease 
obligations  and  reclaimed  the  site 
according  to  your  operations  plan. . 


$3215.14    When  BLM  releases  my  bond, 
does  that  end  my  responsibilities? 

No,  when  we  release  your  bond,  we 
relinquish  the  security  but  we  continue 
to  hold  the  lessee  or  operator 
responsible  for  noncompliance. 
Specifically,  we  do  not  waive  any  legal 
claim  we  may  have  against  any  person 
under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (42  U.S.C. 
9601  et  seq.),  or  other  laws  and 
regulations. 

Subpart  3216— Transfers 

§3216.10   What  types  of  lease  interests 
may  I  transfer? 

You  may  transfer  record  title  or 
operating  rights,  but  you  need  our 
approval  before  your  transfer  is 
effective.  See  43  CFR  3216.21. 

§3216.11    Where  must  I  file  a  transfer 
request? 

File  your  transfer  in  the  BLM  State 
Office  that  handles  your  lease. 


§3216.12    When  does  a  transferee  take 
responsibility  for  lease  obligations? 

Once  we  approve  your  transfer,  the 
transferee  becomes  responsible  for 
performing  all  lease  obligations  accrued 
after  the  date  of  the  transfer,  and  for 
plugging  and  abandoning  wells  which 
exist  and  are  not  plugged  at  the  time  of 
the  transfer. 

§3216.13   What  are  my  responsibilities 
after  I  transfer,  my  interest? 

You  will  still  be  responsible  for  rents, 
royalties,  compensatory  royalties  and 
other  obligations  accrued  before  your 
transfer  became  effective.  You  must  also 
plug  and  abandon  any  wells  drilled  or 
existing  on  the  lease  while  you  held 
your  interest. 


§  3216.14   What  filing  fees  and  forms  does 
a  transfer  require? 

With  each  transfer  request  you  must 
send  us  the  correct  form  and  pay  the 
transfer  fee.  When  you  calculate  your 
fee,  make  sure  it  covers  the  fiill  amount. 
For  example,  if  you  are  transferring 
record  title  for  three  leases,  submit  $150 
with  the  application.  Use  the  following 
chart  to  determine  forms  and  fees: 


Typeof  fbmi 


Required? 


Fomi  No. 


Numt)er  of  copies 


Filing  trans- 
fer fee  (per 
lease) 


(a)  Record  Titter 

(b)  Operating  Rights  .. 

(c)  Estate  Transfers  ... 

(d)  Corporate  Mergers 

(e)  Name  Changes  .... 


Yes 
Yes 
No. 
No. 
No. 


3000-3  ... 
3000-3(a) 

N/A  

N/A  

N/A  


2  executed  copies 
2  executed  copies 
1  List  of  Leases  ... 
1  List  of  Leases  ... 
1  List  of  Leases  ... 


$50.00 

$50.00 

None 

None 

None 


§3216.15    When  must  I  file  my  transfer 
request? 

(a)  File  a  transfer  request  to  transfer 
record  title  or  operating  rights  within  90 
days  after  you  sign  an  agreement  with 
the  transferee.  If  we  receive  your  request 
more  than  90  days  after  signing,  we  may 
require  you  to  re-certify  that  you  still 
intend  to  complete  the  transfer. 

(b)  There  is  no  specific  time  deadline 
for  filing  estate  transfers,  corporate 
mergers,  and  name  changes.  Just  file 
them  within  a  reasonable  time. 

§  3216.16    Must  I  file  separate  transfer 
requests  for  each  lease? 

File  two  copies  of  separate  requests 
for  each  lease  for  which  you  are 
transferring  record  title  or  operating 
rights.  The  only  exception  is,  if  you  are 
transferring  more  than  one  lease  to  the 
same  transferee,  just  file  two  copies  of 
one  transfer  application. 


§3216.17    Where  must  I  file  estate 
transfers,  corporate  mergere  and  name 
changes? 

(a)  If  you  have  posted  a  bond  for  any 
Federal  lease,  file  estate  transfers, 
corporate  mergers,  and  name  changes  in 
the  BLM  State  Office  that  maintains 
your  bond. 

(b)  If  you  have  not  posted  a  bond,  file 
estate  transfer,  corporate  merger  and 
name  change  dociunents  in  each  State 
Office  having  jurisdiction  over  the 
lease(s). 

§  321 6.1 8    How  do  I  describe  the  lands  in 
my  lease  transfer? 

(a)  If  you  are  transferring  an  interest 
in  yoiu-  entire  lease,  you  do  not  need  to 
give  BLM  a  legal  description  of  the  land. 

(b)  If  you  are  transferring  an  interest 
in  a  portion  of  your  lease,  describe  the 
lands  the  same  way  they  are  described 
in  the  lease. 

§3216.19    May  I  transfer  record  title 
interest  for  less  than  640  acres? 

Only  when  your  transfer  includes  an 
irregular  subdivision  or  all  your  lease  in 


a  section.  We  may  make  an  exception  to 
the  minimum  acreage  requirements  if 
needed  to  conserve  the  resoiuce. 


§3216.20 
a  lease? 


When  does  a  transfer  segregate 


If  you  transfer  100  percent  of  the 
record  title  interest  in  a  portion  of  your 
lease.  BLM  will  segregate  the  transferred 
portion  from  the  original  lease  and  give 
it  a  new  serial  number  with  the  same 
terms  and  conditions  as  those  in  the 
original  lease. 

§  3216.21    When  is  my  transfer  effective? 

Your  transfer  is  effective  the  first  day 
of  the  month  after  we  approve  it. 

§  321 6.22    Does  BLM  grant  ail  transfer 
requests? 

No,  we  will  not  approve  a  transfer  if: 

(a)  The  lease  account  is  not  in  good 
standing; 

(b)  The  transferee  does  not  qualify  to 
hold  a  lease  imder  this  part;  or 

(c)  An  adequate  bond  has  not  been 
provided. 
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Subpart  3217— Cooperative 
Conservation  Provisions 

§3217.10   What  are  unit  agreements  and 
cooperative  plans? 

Lessees  enter  into  a  unit  agreement  or 
a  cooperative  plan  to  conserve  the 
resources  of  any  geothennal  field  or 
area.  By  operating  together,  lessees  can 
work  more  efficiently  and  promote 
better  development.  BLM  will  only 
approve  imit  agreements  which  we 
determine  are  in  the  public  interest. 
Unit  agreement  application  procedures 
are  provided  in  43  CFR  part  3280. 

§  3217.1 1    Wiiat  are  communitization 
agreements? 

Communitization  agreements  (also 
called  drilling  agreements)  help 
operators  who  cannot  independently 
develop  separate  tracts  due  to  problems 
with  well  spacing  or  well  development 
programs.  Lessees  may  ask  BLM  to 
approve  a  communitization  agreement 
or,  in  some  cases,  we  may  require  the 
lessees  to  enter  into  such  an  agreement. 

§3217.12   What  does  BLM  need  to  approve 
my  communitization  agreement? 

Give  us  the  following  information: 

(a)  The  location  of  the  separate  tracts 
comprising  the  drilling  or  spacing  imit; 

(b)  How  you  will  prorate  production 
or  royalties  to  each  separate  tract  based 
on  total  acres  involved; 

(c)  The  name  of  each  tract  operator; 
and 

(d)  Provisions  for  protecting  the 
interests  of  all  parties,  including  the 
United  States. 

§3217.13   When  does  my  communitization 
agreement  go  into  effect? 

When  BLM  signs  it.  Before  we 
approve  the  agreement,  all  parties  must 
sign  the  agreement,  £md  we  must 
determine  that  the  tracts  cannot  be 
independently  developed. 

§  3217.14    When  will  BLM  approve  my 
operating,  drilling  or  development  contract? 

We  may  approve  an  operating, 
drilling  or  development  contract  when: 

(a)  One  or  more  geothennal  lessees 
enter  into  the  contract  with  one  or  more 
persons  or  peirtnerships; 

(b)  Lessees  need  the  contract  for  large 
scale  operations  and  financing  of  the 
discovery,  development,  production, 
transmission,  transportation  or 
utilization  of  geothermal  resources;  and 

(c)  We  determine  that  the  contract  is 
needed  to  conserve  the  resource,  or  it 
will  serve  the  public  interest. 

§  3217.15    What  does  BLM  need  to  approve 
my  operating,  drilling  or  development 
contract? 

Send  us: 


(a)  The  contract  and  a  statement  of 
why  you  need  it; 

(b)  A  statement  of  all  interests  held  by 
the  contracting  parties  in  that 
geothermal  area  or  field; 

(c)  The  type  of  operations  and 
schedule  set  by  the  contract; 

(d)  A  statement  that  the  contract  will 
not  violate  Federal  antitrust  laws  by 
concentrating  control  over  the 
production  or  sale  of  geothermal 
resources; 

(e)  Any  other  information  we  may 
require  to  make  a  decision  about  the 
contract  or  to  attach  conditions  of 
approval. 

Subpart  325&-Exploration 
Operations— General 

§3250.10    When  do  the  exploration 
operations  regulations  applly? 

(a)  The  exploration  operations 
regulations,  contained  in  43  CFR 
subparts  3250  through  3256,  apply  to 
geothermal  exploration  operations: 

(1)  On  BLM-administered  public 
lands,  whether  or  not  they  are  leased  for 
geothermal  resources;  and 

(2)  On  lands  whose  surface  is 
managed  by  another  Federal  agency, 
where  BLM  has  leased  the  subsurface 
geothermal  resources  and  the  lease 
operator  will  conduct  exploration,  hi 
this  case,  we  will  consult  with  the 
surface  managing  agency  regarding 
surface  use  and  reclamation 
requirements  before  we  approve  the 
exploration  permit. 

(b)  These  regulations  do  not  apply  to: 

(1)  Unleased  land  administerea  by 
another  Federal  agency; 

(2)  Unleased  geothermal  resources 
whose  surface  land  is  managed  by 
another  Federal  agency; 

(3)  Privately  owned  land;  or 

(4)  Casual  use  activities. 

§3250.11    What  types  of  operations  may  i 
propose  when  I  send  BLM  my  exploration 
permit  application? 

(a)  You  may  propose  any  activity 
fitting  the  definition  of  "exploration 
operations"  in  43  CFR  3200.1.  Submit 
Form  3200-9,  Notice  of  Intent  to 
Conduct  Geothermal  Resoiut:e 
Exploration  Operations,  together  with 
the  information  required  under  43  CFR 
3251.12,  and  BLM  will  review  your 
proposal. 

(b)  The  exploration  operations 
regulations  do  not  address  drilling  wells 
intended  for  production  or  injection, 
which  are  covered  in  subpart  3260  of 
this  part,  or  geothermal  resources 
utilization,  which  is  covered  in  subpart 
3270  of  this  part. 

§3250.12    What  general  standards  apply  to 
my  exploration  operations? 

Your  exploration  operations  must: 


(a)  Meet  all  operational  and 
environmental  standards; 

(b)  Protect  public  health,  safety  and 
property; 

(c)  Prevent  unnecessary  impacts  to 
surface  and  subsiuface  resources;  and; 

(d)  Be  conducted  in  a  manner 
consistent  with  the  principles  of 
multiple  use;  and 

(e)  Comply  with  the  requirements  of 
43  CFR  3200.4. 

§3250.13    What  orders  or  instructions  may 
BUM  issue  me? 

(a)  Geothermal  resource  operational 
orders,  for  detailed  requirements  that 
apply  nationwide; 

(b)  Notices  to  lessees,  for  detailed 
requirements  on  a  statewide  or  regional 
basis; 

(c)  Other  orders  and  instructions 
specific  to  a  field  or  area; 

(d)  Permit  conditions  of  approval;  and 

(e)  Verbal  orders  which  will  be 
confirmed  in  writing. 

Subpart  3251— Exploration  Operations: 
Getting  a  Permit 

§3251.10    Do  I  need  a  permtt  before  I  start 
my  exploration  operations? 

Yes,  do  not  start  any  exploration 
operations  before  we  have  approved 
your  exploration  permit. 

§3251.11    May  I  conduct  exploration 
operations  on  my  lease,  someone  else's 
lease  or  unleased  land? 

You  may  request  a  permit  to  explore 
any  BLM-managed  pubUc  lands  open  to 
geothermal  leasing,  even  if  we  already 
leased  the  lands  to  another  person.  Your 
exploration  will  not  give  you  exclusive 
rights.  If  you  wish  to  conduct  operations 
on  your  lease,  you  may  do  so  alter  we 
have  approved  your  exploration  permit. 
If  the  lands  are  already  leased,  your 
operations  may  not  unreasonably 
interfere  with  or  endanger  those  other 
operations  or  other  authorized  uses,  or 
cause  unnecessary  or  imdue  degradation 
of  the  lands. 

§3251.12    What  does  BLM  need  to  flfiprove 
my  exploration  permit? 

To  conduct  exploration  operations  on 
BLM-managed  lands,  your  appUcation 
must: 

(a)  Include  a  complete  and  signed 
exploration  permit  which  describes  the 
lands  you  wish  to  explore; 

(b)  For  operations  other  than 
temperature  gradient  wells,  describe 
your  exploration  plans  and  procedures, 
including  the  approximate  starting  and 
ending  dates  for  each  phase  of 
operations; 

(c)  For  temperature  gradient  wells, 
describe  your  drilling  and  completion 
procedures,  and  include,  for  each  well 
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or  for  several  wells  you  propose  to  drill 
in  an  area  of  geologic  and 
environmental  similarity: 

(1)  A  detailed  description  of  the 
equipment,  materials,  and  procedures 
you  will  use; 

(2)  The  depth  of  the  well; 

(3)  The  casing  and  cementing 
program;  . 

(4)  The  circulation  media  (mud,  air, 

foam,  etc.): 

(5)  A  description  of  the  logs  that  you 

will  run; 

(6)  A  description  and  diagram  of  the 
blowout  prevention  equipment  you  will 
use  during  each  phase  of  drilling; 

(7)  The  expected  depth  and  thickness 
of  fresh  water  zones; 

(8)  Anticipated  lost  circulation  zones; 

(9)  Anticipated  temperature  gradient 
in  the  area; 

(10)  Well  site  layout  and  design; 

(11)  Existing  and  planned  access 
roads  or  ancillary  facilities;  and 

(12)  Source  of  drill  pad  and  road 
building  material  and  water  supply. 

(d)  Show  evidence  of  bond  coverage 
(See  43  CFR  3251.15); 

(e)  Estimate  how  much  surface 
disturbance  your  exploration  may  cause; 

(f)  Describe  the  proposed  measures 
you  will  take  to  protect  the  environment 
and  other  resources; 

(g)  Describe  methods  to  reclaim  the 
surface;  and 

(h)  Include  all  other  information  we 
may  require. 

§3251.13    What  action  will  BLM  taiw  onmy 
parmlt? 

(a)  When  we  receive  your  exploration 
permit,  we  will  make  sure  it  is  complete 
and  signed,  and  review  it  for 
compliance  with  the  requirements  of  43 
CFR  3200.4. 

(b)  If  the  proposed  operations  are 
located  on  lands  described  imder  43 
CFR  3250.10(a)(2),  we  will  consult  with 
the  federal  surface  management  agency 
before  we  approve  your  permit. 

(c)  We  will  check  your  exploration 
permit  for  technical  adequacy  and  we 
may  require  additional  procedures. 

(d)  We  will  notify  you  if  we  need 
more  information  to  process  your 
permit.  We  will  suspend  the  review  of 
your  permit  until  we  receive  the 
information. 

(e)  After  our  review,  we  will  notify 
you  whether  we  approved  or  denied 
your  permit,  as  well  as  any  conditions 
we  require  for  conducting  operations. 

§3251.14   Onc«  I  have  a  parmit,  how  can  I 
change  my  exploration  operations? 

Send  BLM  a  complete  and  signed 
sundry  notice,  form  3260-3,  which  fully 
describes  the  requested  changes.  Do  not 
proceed  with  the  change  until  you 
receive  written  approval  from  BLM. 


§  3251 .1 5    Do  I  need  a  twnd  for  conducting 
exptoratlon  operations? 

Yes,  do  not  start  any  exploration 
operations  on  BLM-managed  lands  imtil 
we  approve  your  bond.  You  may  meet 
the  requirement  for  an  exploration  bond 
in  two  ways. 

(a)  If  you  have  an  existing  nationwide 
or  statewide  oil  and  gas  exploration 
bond,  provide  a  rider  to  include 
geothermal  resources  exploration 
operations,  in  an  amount  we  have 
specified. 

(hj  If  you  must  file  a  new  bond,  the 
minimum  amounts  are: 

(1)  $5,000  for  a  single  operation; 

(2)  $25,000  for  all  of  your  operations 
within  a  state; 

(3)  $50,000  for  all  of  your  operations 
nationwide. 

(c)  See  43  CFR  subparts  3214  and 
3215  for  additional  details  on  bonding 
procedures. 


When  will  BLM  release  my 


§3251.16 
bond? 

We  wrill  release  your  bond  after  you 
request  it  and  we  determine  that  you 
have: 

(a)  Plugged  and  abandoned  all  wells; 

(b)  Reclaimed  the  land;  and 

(c)  Complied  with  the  requirements  of 
43  CFR  3200.4. 

Subpart  3252— Conducting  Exploration 
Operations 

§3252.10   What  operational  standards 
apply  to  my  exploration  operations? 

You  must: 

(a)  Keep  exploration  operations  imder 
control  at  all  times; 

(b)  Conduct  training  during  your 
operation  which  ensures  your  pereonnel 
are  capable  of  performing  emergency 
procedures  quickly  and  effectively; 

(c)  Use  properly  maintained 
equipment;  and 

(d)  Use  operational  practices  which 
allow  for  quick  and  effective  emergency 
response. 

§  3252.1 1    What  environmental 
requirements  must  I  meet  when  conducting 
exploration  operations? 

(a)  You  must  conduct  your 
exploration  operations  to: 

(1)  Protect  the  quality  of  surface  and 
subsurface  waters,  air,  and  other  natural 
resources,  including  wildlife,  soil, 
vegetation,  and  natural  history; 

(2)  Protect  the  quality  of  cultural, 
scenic  and  recreational  resources; 

(3)  Accommodate  other  land  uses,  as 
we  deem  necessary;  and 

(4)  Protect  people  and  wildlife  torn 
unacceptable  noise  levels. 

(b)  You  must  remove  or,  with  our 
permission,  properly  store  all 
equipment  and  materials  not  in  use. 


(c)  You  must  provide  and  use  pits, 
tanks  and  sumps  of  adequate  capacity. 
They  must  be  designed  to  retain  all 
materials  and  fluids  resulting  bom 
drilling  temperature  gradient  wells  or 
other  operations,  unless  we  have 
specified  otherwise  in  writing.  When  no 
longer  needed,  you  must  properly 
abandon  pits  and  sumps  in  accordance 
with  your  permit.  . 

(d)  We  may  require  you  to  submit  a 
contingency  plan  describing  procedures 
to  protect  public  health,  safety,  property 
and  the  enviroimient. 

§3252.12    How  deep  may  I  drill  a 
temperature  gradient  well? 

You  may  drill  a  temperatiue  gradient 
well  to  any  depth  we  approve  in  your 
exploration  permit  or  simdry  notice.  In 
all  cases,  you  may  not  flow  test  the  well 
or  perform  injection  tests  of  the  well 
unless  you  follow  the  procedures  for 
geothermal  drilling  operations  in  43 
CFR  subparts  3260  through  3267.  BLM 
may  modify  your  permitted  depth  at  any 
time  before  or  during  drilling,  if  we 
determine  the  bottom  hole  temperature 
or  other  information  indicates  that      - 
drilling  to  the  original  permitted  depth 
could  directly  encounter  the  geothermal 
resource  or  create  risks  to  public  health, 
safety,  property,  the  enviroiunent  or 
other  resources. 

§3252.13    How  long  may  I  collect 
information  from  my  temperature  gradient 
well? 

You  may  collect  information  from 
your  temperature  gradient  well  for  as 
long  as  we  approve. 

§3252.14    Hoiif  must  I  complete  a 
temperature  gradient  well? 

Complete  temperature  gradient  wells 
in  a  way  that  allows  for  proper 
abandonment  and  prevents  interzonal 
migration  of  fluids.  Cap  all  tubing  when 
not  in  use. 

§3252.15   When  must  I  attandon  a 
temperature  gradient  well? 

When  you  no  longer  need  it,  or  when 
we  require  you  to. 

§3252.16    How  must  I  abandon  a 
tsmperature  gradient  well? 

(a)  Before  abandoning  your  well, 
submit  a  complete  and  signed  sundry 
notice  describing  how  you  plan  to 
abandon  wells  and  reclaim  the  surface. 
Do  not  begin  abandoning  wells  or 
reclaiming  the  surface  imtil  we  approve 
your  sundry  notice. 

(b)  You  must  plug  and  abandon  your 
well  to  permanently  prevent  interzonal 
migration  of  fluids  and  migration  of 
fluids  to  the  surface.  You  must  reclaim 
your  well  location  to  our  satisfaction. 
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Subpart3253— Reports:  Exploration 
Operations 

§3253.10    Must  i  share  the  data  I  collect 
through  exploration  operations  with  BLM7 

(a)  For  exploration  operations  on  your 
geothermal  lease,  you  must  submit  all 
data  you  obtain  as  a  result  of  the 
operations  with  a  signed  notice  of 
completion  of  exploration  operations 
form  under  43  CFR  3253.11.  unless  we 
approve  a  later  submission. 

fb)  For  exploration  operations  on 
unleased  lands  or  on  leased  lands  where 
you  are  not  the  lessee  or  unit  operator, 
you  do  not  need  to  submit  data. 
However,  if  you  want  your  exploration 
operations  to  coimt  toward  your  diligent 
exploration  expenditiue  requirement 
(43  CFR  3210.13).  or  if  you  are  making 
significant  expenditures  to  extend  your 
lease  (43  CFR  3208.14),  you  must  send 
BLM  the  resulting  data  under  the  rules 
of  those  sections. 

S  3253.11    Must  I  notify  BLM  when  I  have 
completed  my  explorartion  operations? 

Yes.  Send  us  a  complete  and  signed 
notice  of  completion  of  exploration 
operations  form,  describing  the 
exploration  operations,  well  history, 
completion  and  abandonment 
procediues.  or  site  reclamation 
measures.  You  must  send  this  within  30 
days  after  you: 

(a)  Complete  any  geophysical 
exploration  operations; 

(b)  Complete  the  drilling  of 
temperature  gradient  well(s)  approved 
under  your  exploration  permit; 

(c)  Plug  and  abandon  a  temperature 
gradient  well;  or 

(d)  Plug  shot  holes  and  reclaim  all 
exploration  sites. 

Sut)part  3254— Inspection, 
Enforcement,  and  Noncompliance  for 
Exploration  Operations 

§3254.10    May  BLM  inspect  my  exploration 
operations? 

Yes,  we  may  inspect  your  exploration 
operations  to  ens\u«  compliance  with 
the  requirements  of  43  CFR  3200.4. 

§3254.11    What  will  BLM  do  if  my 
exptoration  oporations  do  not  meet  all 
requirements? 

(a)  We  will  issue  you  a  written 
incident  of  noncompliance  and  direct 
you  to  correct  the  problem  within  a  set 
time.  If  the  noncompliance  continues  or 
is  serious  in  nature,  we  will  take  one  or 
more  of  the  following  actions: 

(1)  Correct  the  problem  at  your 
e)n>ense; 

(2)  Direct  you  to  modify  or  shut  down 
your  operations; 

(3)  (Jollect  all  or  part  of  your  bond. 

(b)  We  may  also  require  you  to  take 
actions  to  prevent  unnecessary  impacts 


to  the  lands.  If  so,  we  will  notify  you  of 
the  nature  and  extent  of  any  required 
measures  and  the  time  you  have  to 
complete  them. 

(c)  Noncompliance  may  result  in  BLM 
canceling  your  lease,  if  applicable.  See 
43  CFR  3213.23  through  3213.25. 

Subpart  3255— Confidential, 
Proprietary  Information 

§  3255.10    Will  BLM  disclose  Information  I 
sutNnIt  under  these  regulations? 

All  Federal  and  Indian  data  and 
information  submitted  to  the  BLM  are 
subject  to  part  2  of  this  title.  Part  2 
includes  the  regulations  of  the 
Department  of  the  Interior  covering 
public  disclosure  of  data  and 
information  contained  in  Department  of 
Interior  records.  Certain  mineral 
information  not  protected  from 
disclosure  imder  part  2  may  be  made 
available  for  inspection  without  a 
Freedom  Of  Information  Act  (FOIA) 
request. 

§  3255.1 1  When  I  submit  confidentlai, 
proprietary  Information,  how  can  I  help 
ensure  It  is  not  available  to  the  public? 

When  you  submit  data  and 
information  that  you  believe  to  be 
exempt  from  disclosure  by  43  CFR  part 
2,  you  must  clearly  mark  each  page  that 
you  believe  contains  confidential 
information.  BLM  will  keep  all  data  and 
information  confidential  to  the  extent 
allowed  by  43  CFR  2.13(c). 

§3255.12    How  long  will  Information  i  give 
BLM  remain  confidential  or  proprietafy? 

The  FOIA  does  not  provide  a  finite 
period  of  time  for  which  information 
may  be  exempt  from  disclosiu«  to 
public.  Each  situation  will  need  to  be 
reviewed  individually  and  in 
accordance  with  guidance  provided  by 
43  CFR  part  2. 

Subpart  3256— Exploration  Operations 
Relief  and  Appeals 

§3256.10    May  I  request  a  variance  from 
any  BLM  requirements? 

(a)  Yes,  you  may  request  a  variance 
for  your  exploration  operations  from  the 
requirements  of  43  CFR  3200.4.  Your 
request  must  include  enough 
information  to  explain: 

(1)  Why  you  cannot  comply;  and 

(2)  Why  you  need  the  variance  to 
control  your  well,  conserve  natural 
resources,  protect  public  health  and 
safety,  property,  or  the  environment. 

(b)  We  may  approve  your  request 
verbally  or  in  writing.  U  we  give  you  a 
verbal  approval,  we  will  follow  up  with 
written  confirmation. 


§3256.11    How  may  I  appeal  a  BLM 
decision  regarding  my  exploration 
operations? 

You  may  appeal  a  BLM  decision 
regarding  your  exploration  operations  in 
accordance  with  43  CFR  3200.S. 

Subpart  3260— Geotftermal  Drilling 
Operations— General 

§3260.10   What  types  of  geothermal 
operations  are  covered  by  these 
regulations? 

(a)  The  regulations  in  43  CFR  subparts 
3260  through  3267  estabUsh  permitting 
and  operating  procedures  for  drilUng 
wells  and  conducting  related  activities 
for  the  purpose  of  performing  flow  tests, 
producing  geothermal  fluids,  or 
injecting  fluids  into  a  geothermal 
reservoir.  These  subparts  also  address 
redrilling,  deepening,  plugging  back, 
and  other  subsequent  well  operations. 

(b)  The  operations  regulations  in 
subparts  3260  through  3267  do  not 
address  conducting  exploration 
operations,  which  are  covered  in 
subpart  3250  of  this  part,  or  geothermal 
resources  utilization,  which  is  covered 
in  subpart  3270  of  this  part. 

§3260.11    What  general  standards  ^ipiy  to 
my  drilling  operations? 

Your  drilling  operations  must: 

(a)  Meet  all  environmental  and 
operational  standards; 

(b)  Prevent  unnecessary  impacts  to 
surface  and  subsurface  resources; 

(c)  Conserve  geothermal  resources  and 
minimize  waste; 

(d)  Protect  public  health,  safety  and 
property;  and, 

(e)  Comply  with  the  requirements  of 
43  CFR  3200.4. 

§3260.12    What  other  orders  or 
instructions  may  BLM  issue  me? 

We  may  issue: 

(a)  Geothermal  resource  operational 
orders,  for  detailed  requirements  that 
apply  nationwide; 

(b)  Notices  to  lessees,  for  detailed 
requirements  on  a  statewide  or  regional 
basis; 

(c)  Other  orders  and  instructions 
specific  to  a  field  or  area; 

(d)  Permit  conditions  of  approval;  and 

(e)  Verbal  orders  which  will  be 
confirmed  in  writing. 

Subpart  3261— Drilling  Operations: 
Getting  a  Permit 

§3261.10    How  do  I  get  approval  to  begin 
well  pad  construction? 

(a)  If  you  do  not  have  an  approved 
geothermal  drilling  permit,  form  3260- 
2,  apply  using  a  complete  and  signed 
simdry  notice,  form  3260-3,  to  build 
well  pads  and  access  roads.  Send  us  a 
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complete  operations  plan  (see  43  CFR 
3261.12)  and  an  acceptable  bond  with 
your  sundry  notice.  You  may  start  well 
pad  construction  once  we  approve  your 
sundry  notice. 

(b)  If  you  already  have  an  approved 
•drilling  permit  and  you  have  provided 
an  acceptable  bond,  you  do  not  need 
any  furAer  permission  from  BLM  to 
start  well  pad  construction  unless  you 
intend  to  change  something  frt)m  the 
approved  permit.  Send  us  a  complete 
and  signed  sundry  notice  so  we  may 
review  your  proposed  change.  Do  not 
proceed  with  the  change  until  we 
approve  your  svmdry  notice. 

§  3261 .1 1    How  do  I  get  approval  for  drilling 
oparatlona  and  wail  puad  construction? 

(a)  Send  us: 

(1)  A  completed  and  signed  drilling 
permit  application; 

(2)  A  complete  operations  plan  (43 
CFR  3261.12); 

(3)  A  complete  drilling  program  (43 
CFR  3261.13);  and 

(4)  An  acceptable  bond  (43  CFR 
3261.18). 

(b)  Do  not  start  any  drilling  operations 
until  we  have  approved  the  permit. 

S3261.12    What  la  an  oparatlona  plan? 

An  operations  plan  describes  how  you 
will  drill  for  and  test  the  geothermal 
resources  covered  by  your  lease.  Your 
plan  must  tell  BLM  enough  about  your 
proposal  to  allow  us  to  assess  the 
environmental  impacts  of  your 
operations.  This  information  should 
generally  include: 

(a)  Well  pad  layout  and  design; 

(b)  A  description  of  existing  and 
planned  access  roads; 

(c)  A  description  of  any  ancillary 
facilities; 

(d)  The  source  of  drill  pad  and  road 
bmlding  material; 

(e)  The  water  source; 

(f)  A  statement  describing  surface 
ownership; 

(c)  Plans  for  surface  reclamation; 

(h)  A  description  of  procedures  to 
protect  the  environment  and  other 
resources;  and 

(i)  Any  other  information  we  may 
require. 

§3261.13   What  la  a  drilling  program? 

A  drilling  program  describes  all  the 
operational  aspects  of  your  proposal  to 
drill,  complete  and  test  a  well.  Send  us: 

(a)  A  detailed  description  of  the 
equipment,  materials,  and  procedures 
you  will  use; 

(b)  The  proposed/anticipated  depth  of 

the  well; 

(c)  If  you  plan  to  directionally  drill 
your  well,  also  send  us: 

(1)  The  proposed  bottom  hole  location 
and  distances  from  the  nearest  section 
or  tract  lines; 


(2)  The  kick-off  point; 

(3)  The  direction  of  deviation; 

(4)  The  angle  of  build-up  and 
maximum  angle;  and 

(5)  Plan  and  cross  section  maps 
indicating  the  surface  and  bottom  hole 
locations; 

(d)  The  casing  and  cementing 
program; 

(e)  The  circulation  media  (mud,  air, 
foam,  etc.); 

(f)  A  description  of  the  logs  that  you 
will  run; 

(g)  A  description  and  diagram  of  the 
blowout  prevention  equipment  you  will 
use  during  each  phase  of  drilling; 

(h)  The  expected  depth  and  thickness 
of  fresh  water  zones; 

(i)  Anticipated  lost  circulation  zones; 

(j)  Anticipated  reservoir  temperature 
and  pressure; 

(k)  Anticipated  temperature  gradient 
in  the  area; 

(1)  A  plat  certified  by  a  licensed 
surveyor  showing  the  surveyed  surface 
location  and  distances  from  the  nearest 
section  or  tract  lines; 

(m)  Procedvues  and  durations  of  well 
testing;  and 

(n)  Any  other  information  we  may 
require. 

§3261.14    When  must  I  giva  BLM  my 
operations  plan? 

Send  us  a  complete  operations  plan 
before  you  begin  any  surface 
distiu-bance  on  a  lease.  You  do  not  need 
to  submit  an  operations  plan  for 
subsequent  well  operations  or  altering 
existing  production  equipment,  imless 
these  activities  will  cause  more  surface 
disturbance  or  we  notify  you  that  you 
must  submit  an  operations  plan.  Do  not 
start  any  activities  which  will  result  in 
surface  distiuhance  until  we  approve 
your  permit  or  siuidry  notice. 

§3261.15    Must  I  give  BUM  my  drilling 
permit  application,  driiling  program  and 
oparatlona  plan  at  the  aama  time? 

No,  you  may  submit  your  complete 
and  signed  drilling  permit  application 
and  complete  drilling  program  and 
operations  plan  either  together  or 
separately. 

(a)  If  you  submit  them  together  and 
we  approve  your  drilling  permit,  the 
approved  drilling  permit  will  authorize 
both  the  pad  construction  and  the 
drilling  and  testing  of  the  well. 

(b)  If  you  submit  the  operations  plan 
separately  from  the  drilling  permit  and 
program,  you  must: 

(1)  Submit  the  operations  plan  before 
the  drilling  permit  application  and 
drilling  program  to  allow  BLM  time  to 
comply  with  NEPA;  and 

(2)  Submit  a  complete  and  signed 
sundry  notice  for  well  pad  and  access 


road  construction.  Do  not  begin 
construction  until  we  approve  your 
sundry  notice. 

S  3261 .1 6   Can  my  oparatlona  plan,  drilling 
permit  and  drilling  program  apply  to  mora 
than  one  vmII? 

Your  operations  plan  and  drilling 
program  can  sometimes  be  combined  to 
cover  several  wells,  but  your  drilling 
permit  cannot.  To  combine  your 
operations  plan,  give  us  adequate 
information  for  all  well  sites,  and  we 
will  combine  yoiu'  plan  to  cover  those 
well  sites  that  are  in  areas  of  similar 
geology  and  environment.  Your  drilling 
program  may  also  apply  to  more  than 
one  well,  provided  you  will  drill  the 
wells  in  the  same  manner,  and  you 
expect  to  encoimter  similar  geologic  and 
reservoir  conditions.  You  must  submit  a 
separate  geothermal  drilling  permit 
application  for  each  well. 

§3261.17    How  do  I  amend  my  oparatlona 
plan  or  drilling  permit? 

If  BLM  has  not  yet  approved  your 
operations  plan  or  drilling  permit,  send 
us  your  amended  plan  and  complete 
and  signed  permit  appUcation.  To 
amend  an  approved  operations  plan  or 
drilling  permit,  submit  a  complete  and 
signed  sundry  notice  describing  yoiu^ 
proposed  change.  Do  not  start  any 
amended  operations  imtil  we  have 
approved  your  drilling  permit  or  sundry 
notice. 

§3261.18    Do  I  need  a  twnd  tMfora  I  build 
a  well  pad  or  drill  a  well? 

Yes,  before  starting  any  operation,  you 
must: 

(a)  Send  us  either  a  surety  or  personal 
bond  in  the  following  amount: 

(1)  $10,000  for  a  single  lease; 

(2)  $50,000  for  all  of  your  operations 
within  a  state;  or 

(3)  $150,000  for  all  of  your  operations 
nationwide. 

(b)  Get  our  approval  of  your  siu«ty  or 
personal  bond;  and 

(c)  To  cover  any  drilling  operations  on 
all  leases  committed  a  unit,  either 
submit  a  bond  for  that  imit  in  an 
amoimt  we  specify,  or  provide  a  rider  to 
a  statewide  or  nationwide  bond  which 
specifically  covers  the  unit  in  an 
amount  we  specify. 

(d)  See  subparts  3214  and  3215  for 
additional  details  on  bonding 
procediires. 

§3261.19   When  will  BLM  release  my 
bond? 

We  will  release  yoiu*  bond  after  you 
request  it  and  we  determine  that  you 
have: 

(a)  Plugged  and  abandoned  all  wells; 

(b)  Reclaimed  the  surface  and  other 
resources;  and 
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(c)  Met  all  the  requirements  of  43  CFR 
3200.4. 

$3261.20    How  will  BLM  review  my 
application  documents  and  notify  me  of 
ttieir  decision? 

(a)  When  we  receive  your  operations 
plan,  we  will  make  sure  it  is  complete 
and  review  it  for  compliance  with  the 
requirements  of  43  CFR  3200.4. 

(b)  If  another  Federal  agency  manages 
the  surface  of  your  lease,  we  will 
consult  with  them  before  we  approve 
your  drilling  permit. 

(c)  We  will  review  your  drilling 
permit  and  drilling  program  or  your 
sundry  notice  for  well  pad  construction, 
to  make  sure  they  conform  with  your 
operations  plan  and  any  mitigation 
measures  we  developed  while  reviewing 
your  plan.  . 

(d)  We  will  check  your  drilling  permit 
and  drilling  program  for  technical 
adequacy  and  we  may  require 
additional  procedures. 

(e)  We  will  check  yoiu  drilling  permit 
for  compliance  with  the  requirements  of 
43  CFR  3200.4. 

(f)  If  we  need  any  further  information 
to  complete  our  review,  we  will  contact 
you  in  writing  and  suspend  our  review 
imtil  we  receive  the  information. 

(g)  After  our  review,  we  will  notify 
you  whether  your  permit  has  been 
approved  or  denied,  as  well  as  any 
conditions  we  require  for  conducting 
operations. 

§  3261 .21    How  do  I  get  approval  to  change 
an  approved  drilling  operation? 

(a)  Send  us  a  sundry  notice,  form 
3260-3.  describing  the  proposed 
changes.  Do  not  proceed  with  the 
changes  imtil  we  have  approved  them  in 
writing,  except  as  provided  in  paragraph 
(c)  of  this  section.  If  your  operations 
such  as  redrilling,  deepening,  drilling  a 
new  directional  leg,  or  plugging  back  a 
well  woidd  significantly  change  your 
approved  permit,  BLM  may  require  you 
to  send  us  a  new  drilling  permit  (see  43 
CFR  3261.13).  A  significant  change 
would  be,  for  example,  redrilling  the 
well  to  a  completely  different  target, 
especially  a  target  in  an  imknown  area. 

(b)  If  your  changed  drilling  operation 
would  cause  additional  surface 
disturbance,  we  may  also  require  you  to 
submit  an  amended  operations  plan. 

(c)  If  immediate  action  is  required  to 
properly  continue  drilling  operations,  or 
to  protect  public  health,  safety,  property 
or  the  environment,  you  only  need 
BLM's  verbal  approval  to  change  an 
approved  drilling  operation.  However, 
you  must  submit  a  written  sundry 
notice  within  48  hours  after  we  verbally 
approve  your  change. 


§3261.22    How  do  I  get  approval  for 
subsequent  well  operations? 

Send  us  a  sundry  notice  describing 
your  proposed  operation.  For  some 
routine  work,  such  as  cleanouts, 
siuveys,  or  general  maintenance  (see  43 
CFR  3264.11(b)),  we  may  waive  the 
sundry  notice  requirement.  Contact  your 
local  BLM  office  to  ask  about  waivers. 
Unless  you  receive  a  waiver,  you  must 
submit  a  sundry  notice.  Do  not  start 
youj  operations  until  we  grant  a  waiver 
or  approve  the  sundry  notice. 

Subpart  3262— Conducting  Drilling 
Operations 

$3262.10   What  operational  rsquiremants 
must  I  meet  when  drilling  a  well? 

(a)  When  drilling  a  well,  you  must: 

(1)  Keep  the  well  under  control  at  all 
times; 

(2)  Conduct  training  during  your 
operation  which  ensures  your  personnel 
are  capable  of  performing  emergency 
procediues  quickly  and  effectively; 

(3)  Use  properly  maintained 
equipment;  and 

(4)  Use  operational  practices  which 
allow  for  quick  and  effective  emergency 
response. 

(b)  You  must  use  sound  engineering 
principles  and  take  into  account  all 
pertinent  data  when: 

(1)  Selecting  drilling  fluid  types  and 
weights; 

(2)  Designing  a  system  to  control  fluid 
temperatures; 

(3)  Designing  blowout  prevention 
equipment;  and 

(4)  Designing  a  casing  and  cementing 
program. 

(c)  Your  operation  must  always 
comply  with  the  requirements  of  43  CFR 
3200.4. 

$3262.11    What  envlronntental 
requirements  must  I  meet  when  drilling  a 
well? 


(a)  You  must  conduct  your  operations 


to 

(1)  Protect  the  quality  of  surface  and 
subsiuface  water,  air,  natiu-al  resources, 
wildlife,  soil,  vegetation,  and  natural 
history; 

(2)  Protect  the  quality  of  cultural, 
scenic,  and  recreational  resources; 

(3)  Accommodate,  as  necessary,  other 
land  uses; 

(4)  Minimize  noise;  and 

(5)  Prevent  property  damage  and 
imnecessary  or  imdue  degradation  of 
the  lands. 

(b)  You  must  remove  or,  with  BLM's 
approval,  properly  store  all  equipment 
and  materials  that  are  not  in  use. 

(c)  You  must  retain  all  fluids  from 
drilling  and  testing  the  well  in  properly 
designed  pits,  sumps,  or  tanks. 


(d)  When  you  no  longer  need  a  pit  or 
simip.  you  must  abandon  it  and  restore 
the  site  as  we  direct  you  to. 

(e)  We  may  require  you  to  give  us  a 
contingency  plan  showing  how  you  will 
protect  pubUc  health  and  safety, 
property,  and  the  environment. 

$3262.12    Must  I  post  a  sign  at  every  well? 

Yes.  Before  you  begin  drilling  a  well, 
you  must  post  a  sign  in  a  conspicuous 
place  and  keep  it  there  throughout 
operations  until  the  well  site  is 
reclaimed.  Put  the  followring 
information  on  the  sign: 

(a)  The  lessee  or  operator's  name; 

(b)  Lease  serial  number; 

(c)  Well  number;  and 

(d)  Well  location  described  by  section, 
township,  range,  and  quarter-quarter- 
section. 

$3262.13    May  BLM  require  me  to  follow  a 
well  spacing  program? 

Yes,  if  we  determine  that  it  is 
necessary  for  proper  development.  If  we 
require  well  spacing,  we  will  consider 
the  following  factors  when  we  set  well 
spacing: 

(a)  Hydrologic,  geologic,  and  reservoir 
characteristics  of  the  field  minimizing 
well  interference; 

(b)  Topography; 

(c)  Interference  with  multiple  use  of 
land;  and 

(d)  Environmental  protection, 
including  groimd  water. 

$3262.14    MayBLMrMiuiremetotaks 
samples  or  perform  tests  and  surveys? 

(a)  Yes,  we  may  require  you  to  take 
samples  or  to  test  or  survey  the  well  to 
determine: 

(1)  The  well's  mechanical  integrity; 

(2)  The  identity  and  characteristics  of 
formations,  fluids  or  gases; 

(3)  Presence  of  geothermal  resources, 
water,  or  reservoir  energy; 

(4)  Quality  and  quantity  of  geothermal 
resources; 

(5)  Well  bore  angle  and  direction  of 
deviation; 

(6)  Formation,  casing,  or  tubing 
pressures; 

(7)  Temperatures; 

(8)  Rate  of  heat  or  fluid  flow;  and 

(9)  Any  other  necessary  well 
information. 

(b)  See  3264.11  for  information 
reporting  requirements. 

Subpart  3263— Well  Abandonnwnt 

$3263.10    May  I  abandon  a  weii  without 
BLM's  approval? 

No,  you  must  have  an  approved 
sundry  notice  which  documents  your 
plugging  and  abandonment  program 
before  you  start  abandoning  any  well. 
You  must  also  notiiy  the  Ixal  BLM 
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office  before  you  begin  abandonment,  so 
we  may  witness  the  work.  Contact  yoxxr 
local  BLM  office  before  starting  to 
abandon  your  well  to  find  out  what 
notification  we  need. 

§3263.11    What  musti  give  BUN  to 
approve  my  sundry  notice  for  abandoning 
a  well? 
Send  us  a  sundry  notice  with: 

(a)  All  the  infonnation  required  in  the 
well  completion  report  (see  43  CFR 
3264.10),  unless  we  already  have  that 
infonnation; 

(b)  A  detailed  description  of  the 
proposed  work,  including: 

(1)  Type,  depth,  length,  and  interval 
of  plugs; 

(2)  Methods  you  will  use  to  verify  the 
plugs  (tagging,  pressure  testing,  etc.); 

(3)  Weignt  and  viscosity  of  mud  that 
you  will  use  in  the  imcemented 
portions; 

(4)  Perforating  or  removing  casing; 

and 

(5)  Restoring  the  siirface;  and 

(c)  Any  other  infonnation  that  we  may 
require. 

{3263.12  How  will  BLM  review  my  sundry 
notice  to  abandon  my  well  and  notify  me  of 
ttieir  decision? 

(a)  When  we  receive  your  simdry 
notice,  we  will  make  sure  it  is  complete 
and  review  it  for  compliance  with  the 
requirements  of  43  CFR  3200.4.  We  will 
notify  you  if  we  need  more  information 
or  require  additional  procedures.  If  we 
need  any  further  information  to 
complete  oiu"  review,  we  will  contact 
you  in  writing  and  suspend  our  review 
until  we  receive  the  information.  If  we 
approve  your  sundry  notice,  we  will 
send  you  an  approved  copy  once  our 
review  is  complete.  Do  not  start 
abandonment  of  the  well  until  we 
approve  your  simdry  notice. 

(b)  We  may  verbally  approve  plugging 
procedures  for  a  well  which  requires 
immediate  action.  If  we  do,  you  must 
submit  the  information  required  in  43 
CFR  3263.11  within  48  hours  after  we 
give  verbal  approval. 

$3263.13   What  RMJSt  I  do  to  restore  the 
site? 

You  must  remove  all  equipment  and 
materials  and  restore  the  site  to  BLM's 
satisfaction. 

§3263.14    May  BLIM  require  me  to  abandon 
a  well? 

Yes,  if  we  determine  your  well  is  no 
longer  needed  for  geothermal  resource 
production,  injection,  or  monitoring,  or 
if  we  determine  that  the  well  is  not 
mechanically  sound.  In  either  case,  if 
you  disagree  you  may  explain  to  us  why 
the  well  should  not  be  abandoned.  We 
will  consider  your  reasons  before  we 
issue  any  final  order. 


§3263.15    May  I  abandon  a  producible 
well? 

Only  if  you  receive  BLM's  approval. 
To  abandon  a  producing  well,  send  us 
the  information  Usted  in  43  CFR 
3263.11.  We  may  also  require  you  to 
explain  why  you  want  to  abandon  the 
well.  We  may  deny  your  request  if  we 
determine  the  well  is  needed  to  protect 
a  Federal  lease  bom  drainage,  or  to 
protect  the  environment  or  other 
resources  of  the  United  States. 

Subpart  3264— Reports— Drilling 
Operations 

§3264.10    What  must  I  give  BLM  after  I 
complete  a  well? 

You  must  submit  a  geothermal  well 
completion  report,  form  3260-4.  within 
30  days  after  you  complete  a  well.  Your 
report  must  include  the  following:    . 

(a)  A  complete,  chronological  well 
history; 

(b)  A  copy  of  all  logs; 

(c)  Copies  of  all  directional  surveys; 
and 

(d)  Copies  of  all  mechanical,  flow, 
reservoir,  and  other  test  data. 

§3264.11    What  must  I  give  BLM  after  I 
finish  subsequent  well  operations? 

(a)  Send  us  a  subsequent  well 
operations  report  within  30  days  after 
completing  operations.  At  a  minimum, 
this  report  must  include: 

(1)  A  complete,  chronological  history 
of  the  work  done; 

(2)  A  copy  of  all  logs; 

(3)  Copies  of  all  directional  surveys; 

(4)  All  samples,  tests  or  surveys  we 
require  you  to  make  (see  §  3262.14); 

(4)  Copies  of  all  mechanical,  flow, 
reservoir,  and  other  test  data;  and 

(5)  A  statement  of  whether  you 
achieved  your  goals.  For  example,  if  the 
well  was  acidized  to  increase 
production,  state  whether  the 
production  rate  increased  when  you  put 
the  well  back  on  line. 

(b)  We  may  waive  this  reporting 
requirement  for  work  we  determine  is 
routine  such  as  cleanouts,  surveys,  or 
general  maintenance.  To  request  a 
waiver,  contact  BLM.  If  you  do  not  have 
a  waiver,  you  must  submit  the  report. 

§3264.12    What  must  I  give  BLM  after  I 
at>andon  a  well? 

Send  us  a  well  abandonment  report 
within  30  days  after  you-abandon  a 
well.  If  you  plan  to  restore  the  site  at  a 
later  date,  you  may  submit  a  separate 
report  within  30  days  after  completing 
site  restoration.  The  well  abandonment 
report  must  contain: 

(a)  A  complete  chronology  of  all  work 
done; 

(b)  A  description  of  each  plug, 
including: 


^1)  Amoimt  of  cement  used; 

(2)  Type  of  cement  used; 

(3)  Depth  that  the  drill  pipe  or  tubing 
was  run  to  set  the  plug; 

(4)  Depth  to  top  of  plug;  and 

(5)  If  tne  plug  was  verified,  whether 
it  was  done  by  tagging  or  pressure 
testing;  and 

(c)  A  description  of  surface  restoration 
procedures. 

§3264.13   What  dritling  and  operational 
racords  must  I  maintain  for  each  well? 

You  must  keep  the  following 
infonnation  for  each  well  and  make  it 
available  for  BLM  to  inspect  it: 

(a)  A  complete  and  acoirate  drilling 
log,  in  chronological  order; 

Tb)  All  logs; 

(c)  Water  or  steam  analyses; 

(d)  Hydrologic  or  heat  flow  tests; 

(e)  Directional  surveys; 

(f)  A  complete  log  of  all  subsequent 
well  operations  sudi  as  cementing, 
perforating,  acidizing,  and  well 
cleanouts;  and 

(g)  Any  other  information  regarding 
the  well  that  could  affect  its  status. 

§3264.14    Must  I  notify  BLM  Of  accldenta 
occurring  on  my  lease? 

Yes,  you  must  verbally  inform  us  of 
all  accidents  that  affect  operations  or 
create  environmental  hazards  within  24 
hours  of  the  accident.  When  you  contact 
us,  we  may  require  you  to  submit  a 
report  fully  describing  the  incident. 

Subpart  3265— Inspection, 
Enforcement,  and  Noncompliance  for 
Drilling  Operations 

§3266.10   What  part  of  my  drilling 
operationa  may  BLM  inapect? 

(a)  We  may  inspect  all  of  your  drilling 
operations  regardless  of  surface 
ownership.  We  will  inspect  your 
operations  for  compliance  with  the 
requirements  of  43  CFR  3200.4. 

(b)  We  may  also  inspect  all  of  your 
maps,  well  logs,  surveys,  records,  books, 
and  accounts  related  to  your  drilling 
operation.  You  must  keep  this 
information  available  for  our  inspection. 

§3265.11    What  records  must  I  Iceep 
available  for  Inspection? 

You  must  keep  a  complete  record  of 
all  aspects  of  your  activities  related  to 
your  drilling  operation  available  for  our 
inspection.  Store  these  records  in  a 
place  which  makes  them  conveniently 
available  to  us.  Examples  of  records 
which  we  will  inspect  include: 

(a)  Well  logs; 

(b)  Directional  surveys; 

(c)  Casing  type  and  setting; 

(d)  Formations  penetrated.; 

(e)  Well  test  results; 

(f)  Characteristics  of  the  geothermal 
resource; 
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(g)  Emergency  procedure  training;  and 
(h)  Operational  problems. 

$3285.12    What  will  BLM  do  if  my 
operations  do  not  comply  with  all 
raquiramants? 

(a)  We  will  issue  you  a  written 
Incident  of  Noncompliance,  directing 
you  to  take  required  corrective  action 
within  a  specific  time  period.  If  the 
noncompliance  continues  or  is  of  a 
serious  nature,  we  will  take  one  or  more 
of  the  following  actions: 

(1)  Enter  your  lease,  and  correct  any 
deficiencies  at  your  expense; 

(2)  Collect  all  or  part  of  your  bond; 

(3)  Direct  modification  or  shutdown 
of  your  operations;  and 

(4)  Take  action  against  a  lessee  who 
is  ultimately  responsible  for 
noncompliance. 

(b)  Noncompliance  may  result  in  BLM 
canceling  your  lease.  See  43  CFR 
3213.23  through  3213.25. 

Subpart  3266— Confidential, 
Proprietary  information 

§  3266.10    Will  BLM  disclose  Information  I 
submit  under  these  regulations? 

All  Federal  and  Indian  data  and 
information  submitted  to  the  BLM  are 
subject  to  part  2  of  this  title.  Part  2 
includes  the  regulations  of  the 
Department  of  the  Interior  covering 
public  disclosure  of  data  and 
information  contained  in  Department  of 
Interior  records.  Certain  mineral 
information  not  protected  from 
disclosiue  imder  part  2  may  be  made 
available  for  inspection  without  a 
Freedom  Of  Information  Act  (FOL\) 
request.  BLM  will  not  treat  siirface 
location,  siu-face  elevation,  or  well 
status  information  as  confidential. 

§3266.11  When  I  submft  confidential, 
proprietary  information,  how  can  I  help 
ensure  It  is  not  available  to  the  public? 


When  you  submit  data  and 
information  that  you  believe  to  be 
exempt  from  disclosure  by  43  CFR  part 
2,  you  must  clearly  mark  each  page  that 
you  believe  contains  confidential 
information.  BLM  will  keep  all  data  and 
information  confidential  to  the  extent 
allowed  by  43  CFR  2.13(c). 

§3266.12    How  long  will  information  I  give 
BLM  remain  confidential  or  proprietary? 

The  FOLA  does  not  provide  a  finite 
period  of  time  for  which  information 
may  be  exempt  bom  disclosure  to 
public.  Each  situation  will  need  to  be 
reviewed  individually  and  in 
accordance  with  guidance  provided  by 
43  CFR  part  2, 


Subpart  3267— Geothermal  Drilling 
Operations  Relief  and  Appeals 

§3267.10  May  I  request  a  variance  from 
any  BLM  requirements  which  mmN  to  my 
drilling  operations? 

(a)  Yes,  you  may  request  a  variance 
regarding  your  approved  drilling 
operations  bom  the  requirements  of  43 
CFR  3200.4.  Your  request  must  include 
enough  information  to  explain: 

(1)  Why  you  cannot  comply;  and 

(2)  Why  you  need  the  variance  to 
control  your  well,  conserve  natural 
resources,  protect  public  health  and 
safety,  property,  or  the  environment. 

(b)  We  may  approve  your  request 
verbally  or  in  writing.  If  BLM  gives  you 
a  verbal  approval,  we  will  follow  up 
with  written  confirmation. 

§3267.11    How  may  I  appeal  a  BLM 
decision  regarding  my  drilHng  operations? 

You  may  appeal  our  decisions 
regarding  your  drilling  operations  in 
accordance  with  43  CFR  3200.5. 

Subpart  3270— Utilization  of 
Geothermal  Resources— General 

§3270.10    What  types  of  geothermal 
operations  are  governed  by  the  utilization 
regulations? 

(a)  The  regulations  in  43  CFR  sut^>arts 
3270  through  3279  cover  the  permitting 
and  operating  procediues  for  the 
utiUzation  of  geothermal  resources.  This 
includes: 

(1)  Electrical  generation  facilities; 

(2)  Direct  use  facilities; 

(3)  Related  utilization  facility 
operations; 

(4)  Actual  and  allocated  well  field 
production  and  injection;  and 

(5)  Related  well  field  operations. 

(b)  The  utilization  regulations  in 
subparts  3270  through  3279  do  not 
address  conducting  exploration 
operations,  which  are  covered  in 
subpart  3250  of  this  part,  or  drilling 
wells  intended  for  production  or 
injection,  which  are  covered  in  subpart 
3260  of  this  part. 

§3270.11    What  general  startdards  apply  to 
my  utilization  operations? 

Your  utilization  operations  must: 

(a)  Meet  all  operational  and 
environmental  standards; 

(b)  Prevent  imnecessary  impacts  to 
surface  and  subsurface  resources; 

(c)  Result  in  the  maximum  ultimate 
recovery; 

(d)  Result  in  the  beneficial  use  of 
geothermal  resources  with  minimum 
waste; 

(e)  Protect  pubUc  health,  safety  and 
property;  and. 

(f)  Comply  with  the  requirements  of 
43  CFR  3200.4. 


§327ai2    What  other  orders  or 
instructions  may  BLM  issue  me? 

(a)  Geothermal  resource  operational 
orders,  for  detailed  requirements  that, 
apply  nationwide; 

lb)  Notices  to  lessees,  for  detailed 
requirements  on  a  statewide  or  regional 
basis; 

(c)  Other  orders  and  instructions 
specific  to  a  field  or  area; 

(d)  Permit  conditions  of  approval;  and 

(e)  Verbal  orders  which  wiU  be 
confirmed  in  writing. 

Subpart  3271—  Utilization  Operations: 
Getting  a  Permit 

§3271.10   Whatdolneedtostartprsparing 
a  site  and  building  and  testing  s  utilization 
facility  on  Federal  land  leased  for 
geothermal  resources? 

If  you  want  to  use  Federal  land  to 
produce  geothermal  power,  you  have  to 
get  a  site  license  £ind  construction 
permit  before  you  even  start  preparing 
the  site.  Send  BLM  a  plan  that  shows 
what  you  want  to  do  and  write  up  a 
proposed  site  license  agreement  that 
you  think  is  fair  and  reasonable.  We  will 
review  it  and  decide  whether  or  not  to 
give  you  a  permit  and  license  to  proceed 
with  work  on  the  site.  Until  and  unless 
we  do,  don't  even  think  about  it. 

§3271.11    Whomayapplyforapemittto 
bulM  a  utilizatton  facility? 

The  lessee,  the  facility  operator,  or  the 
unit  operator  may  apply  to  build  a 
utilization  facility. 

§3271.12    What  do  I  need  to  start 
preliminary  site  investigations  which  may 
disturb  ttie  suiface? 

(a)  You  must: 

(1)  Fully  describe  your  proposed 
operations  in  a  sundJry  notice;  and, 

(2)  File  a  bond  meeting  the 
requirements  of  either  43  CFR  3251.15 
or  3273.19.  See  Subparts  3214  and  3215 
for  additional  details  on  bonding 
procedures. 

(b)  Do  not  begin  the  site  investigation 
or  surface  disturbing  activity  until  BLM 
approves  your  sundry  notice  and  bond. 

§3271.13    What  do  I  need  to  start  building 
and  testing  s  utilization  tacflity  which  is  not 
located  on  Federal  lands  leased  for 

geottiermal  resources,  but  the  pipelines  and 
facilities  connecting  ttie  well  field  are? 

(a)  Before  constructing  pipelines  and 
well  field  facilities  on  Federal  lands 
leased  for  geothermal  resources,  the 
lessee,  unit  operator  or  facility  operator 
must  submit  your  utilization  plan  and 
facihty  construction  permit  addressing 
any  pipelines  or  facilities.  Do  not  start 
construction  of  your  pipelines  or 
faciUties  until  BLM  approves  your 
utilization  plan  and  facility  construction 
permit. 
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(b)  Before  testing  a  utilization  facility 
which  is  not  located  on  Federal  lands 
leased  for  geothermal  resources  with 
Federal  geothermal  resoiuces.  send  us  a 
sundry  notice  which  describes  the 
testing  schedule  and  the  amount  of 
Federal  resources  you  expect  to  be 
delivered  to  the  facility  during  the 
testing.  Do  not  start  delivering  Federal 
geothermal  resources  to  the  facility  imtil 
we  approve  your  sundry  notice. 

(c)  You  do  not  need  a  BLM  permit  to 
construct  a  facility  located  on  either: 

(1)  Private  land;  or 

(2)  Lands  where  the  suirface  is 
privately  owned  and  BLM  has  leased 
the  imderlying  Federal  geothermal 
resources,  when  the  facility  will  utilize 
Federal  geothermal  resources. 

{3271.14    How  do  I  get  a  permit  to  tMgin 
commercial  operations? 

Before  using  Federal  geothermal 
resources,  the  lessee,  operator,  or 
facility  operator  must  send  us  a 
complete  commercial  use  permit  (43 
CFR  3274.11).  This  also  applies  when 
you  use  Federal  resources  allocated 
through  any  form  of  agreement.  Do  not 
start  any  commercial  use  operations 
until  BLM  approves  your  commercial 
use  permit. 

Subpart  3272— Vtftiat  Is  in  a  Utilization 
Plan  and  Facility  Construction  Permit? 

13272.10    What  must  I  give  BLM  in  my 
utilization  plan? 

Describe  the  proposed  facilities  as  set 
out  in  43  CFR  3272.11,  and  the 
anticipated  environmental  impacts  and 
how  you  propose  to  mitigate  those 
impacts,  as  set  out  at  3272.12. 

$3272.11    How  should  I  describe  the 
proposed  utilization  facility? 
Your  description  must  include: 

(a)  A  generalized  description  of  all 
proposed  structures  and  facilities, 
including  their  size,  location,  and 
function; 

(b)  A  generalized  description  of 
proposed  facility  operations,  including 
estimated  total  production  and  injection 
rates;  estimated  well  flow  rates, 
pressiu^s,  and  temperatiues;  facility  net 
and  gross  electrical  generation;  and,  if 
applicable,  interconnection  with  other 
utilization  facilities.  If  it  is  a  direct  use 
facility,  send  us  the  information  we 
need  to  determine  the  amount  of 
resource  utilized; 

(c)  A  contour  map  of  the  entire 
utilization  site,  showing  production  and 
injection  well  pads,  pipeline  routes, 
facility  locations,  drainage  structures, 
and  existing  and  planned  access  and 
lateral  roads; 

(d)  A  description  of  site  preparation 
and  associated  surface  disturbance, 


including  the  source  for  site  or  road 
building  materials,  amounts  of  cut  and 
fill,  drahiage  structures,  analysis  of  all 
site  evaluation  studies  prepared  for  the 
site(s),  and  a  descriptio'-  of  any 
additional  tests,  studies,  or  surveys 
which  are  planned  to  assess  the  geologic 
suitability  of  the  site(s); 

(e)  The  source,  quality,  and  proposed 
consiunption  rate  of  water  used  during 
facility  operations,  and  the  source  and 
quantity  of  water  used  during  facility 
construction; 

(f)  The  methods  for  meeting  air 
quality  standards  during  facility 
construction  and  operation,  especially 
standards  concerning  noncondensible 
gases; 

(g)  An  estimated  number  of  persormel 
needed  diuing  construction  and 
operation  of  the  facility; 

(h)  A  construction  schedvde; 

(i)  A  schediUe  for  testing  of  the 
facility  and/or  well  equipment,  and  for 
the  start  of  commercial  operations; 

(j)  A  description  of  architectural 
landscaping  or  other  measures  to 
minimize  visual  impacts;  and  (k)  Any 
additional  information  or  data  which  we 
may  require. 

S3272.12    Howdoideacrlbethe 
environmental  protection  measurss  I  Intend 
to  take? 

(a)  Describe,  at  a  minimum,  your 
proposed  measiu«s  to: 

(1)  Prevent  or  control  fires; 

(2)  Prevent  soil  erosion; 

(3)  Protect  surface  or  groimd  water; 

(4)  Protect  fish  and  wildlife; 

(5)  Protect  cultural,  visual,  and  other 
natural  resources; 

(6)  Minimize  air  and  noise  pollution; 
and 

(7)  Minimize  hazards  to  public  health 
and  safety  during  normal  operations. 

(b)  If  we  require,  you  must  also 
describe  how  you  will  monitor  your 

facility  operations  to  ensure  they      

comply  with  the  requirements  of  43  CFR 
3200.4,  and  noise,  air,  and  water  quality 
standards  at  all  times.  We  will  consult 
with  another  involved  surface 
management  agency  regarding 
monitoring  requirements.  You  must  also 
include  provisions  for  monitoring  other 
environmental  parameters  we  may 
require. 

(c)  Based  on  what  level  of  impacts 
your  operations  may  cause,  we  may 
require  you  to  collect  data  concerning 
existing  air  and  water  quality,  noise, 
seismicity,  subsidence,  ecological 
systems,  or  other  environmental 
information  for  up  to  one  year  before 
you  begin  operating.  We  must  approve 
your  data  collection  methodologies,  and 
will  consult  with  any  other  surface 
managing  agency  involved. 


(d)  You  must  also  describe  how  you 
will  abandon  utilization  facilities  and 
restore  the  site,  to  comply  with  the         _^ 
requirements  of  43  CFR  3200.4.  ^^ 

(e)  Finally,  submit  any  additional 
information  or  data  which  we  may 
require. 

§3272.13    How  will  BLM  review  my 
utilization  plan  and  notify  me  of  their 
decision? 

(a)  When  BLM  receives  your 
utilization  plan,  we  will  make  sure  it  is 
complete  and  review  it  for  compliance 
with  43  CFR  3200.4. 

(b)  If  another  Federal  agency  manages 
the  surface  of  your  lease,  we  will 
consult  with  them  as  part  of  the  plan 
review. 

(c)  If  we  need  any  further  information 
to  complete  our  review,  we  will  contact 
you  in  writing  and  suspend  our  review 
imtil  we  receive  the  information. 

$3272.14    How  do  I  get  a  permit  to 
construct  or  test  my  facHI^? 

(a)  Before  constructing  or  testing  a 
utilization  facility,  you  must  submit  to 
BLM  a: 

(1)  Utilization  plan; 

(2)  Complete  and  signed  facility 
construction  permit;  and. 

(3)  Complete  and  signed  site  licence. 
(See  subpart  3273.) 

(b)  Do  not  start  constructing  or  testing 
your  utilization  facility  imtil  we  have 
approved  both  your  facility  construction 
permit  and  your  site  license. 

(c)  After  our  review,  we  will  notify 
you  whether  we  have  approved  or 
denied  your  permit,  as  well  as  any  ■ 
conditions  we  require  for  conducting 
operations. 

Subpart  3273-How  to  Apply  for  a  Site 
Liceitse 

$3273.10   When  do  I  need  a  sits  license  for 
a  utilization  facility? 

You  must  obtain  a  site  license 
approved  by  BLM  imless  your  facility 
will  be  located  on  lands  leased 
described  imder  43  OTl  3273.11.  Do  not 
start  building  or  testing  your  utilization 
facility  on  lands  leased  by  BiLM  for 
geothermal  resources  until  we  have 
approved  both  your  fiacility  construction 
permit  (See  3272.14)  and  your  site 
license.  The  facility  operator  must  apply 
for  the  license. 

$3273.11    Are  ttiere  any  situations  where  I 
do  not  need  a  site  license? 

Yes.  you  do  not  need  one  if  your 
facility  will  be  located: 

(a)  On  private  lands  or  on  split  estate 
land  where  the  United  States  does  not 
own  the  surface;  or 

(b)  On  Federal  lands  not  leased  for 
geothermal  resources.  In  these  cases,  the 
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Federal  surface  management  agency  will 
issue  you  the  permit  you  need. 

§  3273.12    How  will  BLM  review  my  site 
license  application? 

(a)  When  we  receive  your  site  license 
application,  we  will  make  sure  it  is 
complete.  If  we  need  more  information 
for  our  review,  we  will  contact  you  for 
that  information  and  stop  our  review 
imtil  we  receive  the  information. 

(b)  If  your  site  license  is  located  on 
leased  lands  managed  by  the 
Department  of  Agricultiue,  we  will 
consult  with  the  agency  and  obtain 
concurrence  before  we  approve  your 
application.  The  agency  may  require, 
additional  hcense  terms  and  conditions. 

(c)  If  the  land  is  subject  to  section  24 
of  the  Federal  Power  Act,  we  will  issue 
the  site  license  with  the  terms  and 
conditions  requested  by  the  Federal 
Energy  Regulatory  Commission. 

(d)  If  another  Federal  agency  manages 
the  surface,  we  will  consult  with  them 
to  determine  if  they  recommend 
additional  license  terms  and  conditions. 

(e)  After  our  review,  we  will  notify 
you  whether  we  approved  or  denied 
your  license,  as  well  as  any  additional 
conditions  we  require. 

§3273.13    Are  any  lands  not  available  for 
geothermai  site  licenses? 

Yes.  BLM  will  not  issue  site  licenses 
for  lands  that  are  not  leased  or  not 
available  for  geothermai  leasing.  See  43 
CFR3201.il. 

§3273.14    What  area  does  a  sits  license 
cover? 

The  site  hcense  covers  a  reasonably 
compact  tract  of  Federal  land,  limited  to 
as  much  of  the  surface  as  is  necessary 
to  adequately  utilize  geothermai 
resoiures.  That  means  the  site  hcense 
area  will  only  include  the  utilization 
facility  itself  and  other  necessary 
structures,  such  as  substations  and 
processing,  repair,  or  storage  facihties 
areas. 


§3273.15    What  must  I  give  BLM  In  my  site 
license  application? 

(a)  A  description  of  the  boimdaiies  of 
the  land  apphed  for,  as  determined  by 

a  certified  licensed  surveyor.  Describe 
the  land  by  legal  subdivision,  section, 
township  and  range,  or  by  approved 
protraction  surveys,  if  applicable; 

(b)  The  affected  acreage; 

(c)  A  non-refundable  fee  of  $50; 

(d)  A  site  hcense  bond  (See  43  CFR 
3273.19); 

(e)  The  first  year's  rent,  if  apphcable 
(see  43  CFR  3273.18);  and  (f) 
Doaunentation  that  the  lessee  or  unit 
operator  accepts  the  siting  of  the 
facihty,  if  the  facihty  operator  is  neither 
the  lessee  nor  imit  operator. 


§3273.16   What  Is  the  annual  rent  for  a  site 
license? 

We  will  specify  the  amount  in  your 
hcense,  if  you  are  required  to  pay  rent 
(See  43  CFR  3273.18.)  Your  rent  wiU  be 
at  least  $100  per  acre  or  fraction  thereof 
for  an  electrical  generation  facihty,  and 
at  least  $10  per  acre  or  fraction  thereof 
for  a  direct  use  facihty.  Send  the  first 
year's  rent  to  BLM,  and  all  subsequent 
rental  payments  to  MMS  under  30  CFR 
part  218. 

§3273.17    May  BLM  reassess  the  annual 
rent  for  nty  site  license? 

Yes,  we  may  reassess  the  rent  for 
lands  covered  by  the  hcense  beginning 
with  the  tenth  year  and  every  ten  years 
after  that. 

§3273.18    Must  all  facility  operators  pay 
the  annual  sits  license  rent? 

No,  if  you  are  a  lessee  siting  a 
utihzation  facihty  on  yoiu-  own  lease,  or 
a  imit  operator 'siting  a  utihzation 
facihty  on  leases  committed  to  the  unit, 
you  do  not  need  to  pay  rent.  Only  a 
facihty  operator  who  is  not  also  a  lessee 
or  unit  operator  must  pay  rent. 

§3273.19    What  are  the  bonding 
requirements  for  a  site  license? 

(a)  For  an  electrical  generation 
facihty,  the  facihty  operator  must 
submit  a  surety  or  personal  bond  for  at 
least  $100,000,  and  which  meets  the 
requirements  of  subpart  3214.  BLM  may 
increase  the  required  bond  amount.  See 
subparts  3214  and  3215  for  addiUonal 
details  on  bonding  procedures. 

(b)  For  a  direct  use  facihty,  the  facihty 
operator  must  furnish  BLM  with  a 
surety  or  personal  bond  that  meets  the 
requirements  of  subpart  3214  in  an 
amount  BLM  will  specify. 

(c)  The  bond's  terms  must  cover 
comphance  with  the  requirements  of  43 
CFR  3200.4. 

(d)  Until  you  provide  a  bond  and  BLM 
approves  it,  do  not  start  construction, 
testing,  or  anything  else  that  would 
distiub  the  surface. 

§3273.20    When  will  BLM  release  my 
bond? 

We  will  release  your  bond  after  you 
request  it  and  we  determine  that  you 
have: 

(a)  Reclaimed  the  land;  including 
removing  the  utihzation  facihty  and  all 
associated  equipment;  and 

(b)  Met  all  the  requirements  of  43  CFR 
3200.4. 


§3273.21    What  are  my  obligations  under 
the  site  license? 

As  the  facihty  operator,  you: 

(a)  Must  comply  with  the 
requirements  of  43  CFR  3200.4; 

(b)  Are  hable  for  all  damages  to  the 
lands,  property  or  resouirces  of  the 


United  States  caused  by  yourself,  your 
employees,  contractors  or  the 
contractors'  employees; 

(c)  Must  indemnify  the  United  States 
against  any  hability  for  damages  or 
injury  to  persons  or  property  arising 
from  the  occupancy  or  use  of  the  lands 
authorized  imder  the  site  hcense;  and 

(d)  Must  remove  all  structures  and 
restore  any  disturbed  surface,  when  no 
longer  needed  for  facihty  construction 
or  operation.  This  applies  to  the 
utihzation  facihty  if  you  cannot  operate 
the  facihty  and  you  are  not  dihgent  in 
your  efforts  to  return  the  facihty  to 
operation. 

§3273.22    How  long  will  my  sita  license 
remain  In  effect? 

(a)  The  primary  term  is  30  years,  with 
a  preferential  right  to  renew  the  license 
imder  terms  and  conditions  set  by  BLM. 

(b)  If  your  lease  on  which  the  site 
hcense  is  located  ends,  you  may  apply 
for  a  facility  permit  under  section  501 
of  FLPMA,  43  U.S.C.  1761,  if  your 
facihty  is  on  BLM-managed  lands. 
Otherwise,  you  must  get  permission  to 
continue  using  the  surface  for  your 
facihty  from  the  surface  management 
agency. 

§3273.23    May  I  renew  my  site  license? 

(a)  You  have  a  preferential  right  to 
renew  your  site  hcense  imder  terms  and 
conditions  we  determine. 

(b)  If  your  site  hcense  is  located  on 
leased  lands  managed  by  the 
Department  of  Agriculture,  we  will 
consult  with  the  Federal  surface 
management  agency  and  obtain 
concurrence  prior  to  renewing  your 
hcense.  The  agency  may  require 
additional  hcense  terms  and  conditions. 
If  another  federal  agency  manages  the 
surface,  we  will  consult  with  them 
before  granting  your  renewal. 

§3273.24    May  BLM  tarmlnate  my  sHe 
license? 

Yes,  by  written  order.  To  prevent 
termination,  you  will  have  30  days  after 
you  receive  the  order  to  correct  the 
violation,  unless  we  determine  the 
violation  cannot  be  corrected  within  30 
days  and  you  are  dihgently  attempting 
to  correct  it.  We  may  terminate  your  site 
hcense  if  you: 

(a)  Do  not  comply  with  the 
requirements  of  43  CFR  3270.11;  or 

(b)  Do  not  comply  with  the 
requirements  of  43  CFR  3200.4. 

§3273.25    May  I  relinquish  my  sHallcansa? 

Yes.  Send  us  a  written  notice  for 
review  and  approval.  We  will  not 
approve  the  relinquishment  until  you 
comply  with  43  CFR  3273.21. 
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$3273.20    May  I  assign  or  transfer  my  site 
Ucenss? 

Yes,  you  may  transfer  your  site 
license  in  whole  or  in  part.  Send  us 
yovu  complete  and  signed  transfer 
application  and  a  $50  filing  fee.  Your 
application  must  include  a  written 
statement  that  the  transferee  will 
comply  with  all  license  terms  and 
conditions,  and  that  the  lessee  accepts 
the  transfer.  The  transferee  must  submit 
a  bond  meeting  the  requirements  of  43 
era  3273.19.  The  U-ansfer  is  not 
effective  until  we  approve  the  bond  and 
site  license  transfer. 

Subpart  3274— Applying  for  artd 
Obtaining  a  Commerciai  Use  Permit 

i  3274.10    Do  I  nssd  a  commercial  use 
permit  to  start  commercial  operations? 

You  need  your  commercial  use  permit 
approved  by  BLM  before  you  begin 
commercial  operations  from  a  Federal 
lease,  a  Federal  unit,  or  your  utilization 
facility. 

S3274.11  Wliat  must  I  give  BUM  to 
approve  my  commercial  use  permit 
application? 

Submit  a  complete  and  signed 
commercial  permit  form  with  the 
following  information: 

(a)  The  design,  specifications, 
inspection,  and  calibration  schedule  of 
production,  injection,  and  royalty 
meters; 

(b)  A  schematic  diagram  of  the 
utilization  site  or  individual  well 
showing  the  location  of  each  production 
and  royalty  meter.  If  the  sales  point  is 
located  off  the  utilization  site,  give  us  a 
generalized  schematic  diagram  of  the 
electrical  transmission  or  pipeline 
system,  including  meter  locations; 

(c)  A  copy  of  the  sales  contract  for  the 
sale  and/or  utilization  of  geothermal 
resources; 

(d)  A  description  and  analysis  of 
reservoir,  production,  and  injection 
characteristics,  including  the  flow  rates, 
temperatures,  and  pressures  of  each 
production  and  injection  well; 

(e)  A  schematic  diagram  of  each 
production  or  injection  well  showing 
the  wellhead  configiuation.  including 
meters; 

(f)  A  schematic  flow  diagram  of  the 
utilization  facility,  including 
interconnections  with  other  facilities,  if 
applicable; 

(g)  A  description  of  the  utilization 
process  in  sufficient  detail  to  enable 
BLM  to  determine  if  the  resource  will  be 
utilized  in  an  acceptable  manner. 

(h)  The  planned  safety  provisions  for 
emergency  shutdown  to  protect  public 
health,  safety,  property  and  the 
environment.  This  should  include  a 


schedule  for  the  testing  and 
maintenance  of  safety  devices; 

(i)  The  environmental  and  operational 
parameters  that  will  be  monitored 
during  the  operation  of  the  facility  and/ 
or  well(s];  and 

(j)  Any  additional  information  or  data 
that  we  may  require. 

§3274.12    How  will  BUM  review  my 
commercial  use  pennit  application? 

(a)  When  we  receive  your  complete 
and  signed  commercial  use  pennit,  we 
will  make  suie  it  is  complete  and  review 
it  for  compliance  with  the  requirements 
of43CFR  3200.4. 

(b)  If  another  Federal  agency  manages 
the  siu'face  of  your  lease,  we  will 
consult  with  them  before  we  approve 
your  commercial  use  permit. 

(c)  We  will  review  your  commercial 
use  pennit  to  make  sure  it  conforms 
with  your  utilization  plan  and  any 
mitigation  measiu-es  we  developed 
while  reviewing  your  plan. 

(d)  We  will  check  your  commercial 
use  permit  for  technical  adequacy  and 
will  ensure  that  your  meters  meet  the 
acciuacy  standards.  See  43  CFR  3275.14 
and  3275.15. 

(e)  If  we  need  any  further  information 
to  complete  our  review,  we  will  contact 
you  in  writing  and  suspend  oui  review 
imtil  we  receive  the  information. 

(f)  After  our  review,  we  will  notify 
you  whether  your  permit  has  been 
approved  or  denied,  as  well  as  any 
conditions  we  require  for  conducting 
operations. 

§3274.13    IMay  I  get  a  permit  even  If  I 
cannot  currently  demonstrats  I  can  operate 
wlltiln  required  standards? 

Yes,  but  we  may  limit  your  operations 
to  a  set  period  of  time,  during  which  we 
will  give  you  a  chance  to  show  you  can 
operate  within  environmental  and     , 
operational  standards,  based  on  actiial 
facility  and  well  data  you  collect.  Send 
us  a  sundry  notice  to  get  BLM  approval 
for  extending  your  permit.  If  during  this 
set  time  period  you  still  cannot 
demonstrate  your  ability  to  operate 
within  the  required  standards,  we  will 
terminate  your  authorization.  You  must 
then  stop  all  operations  and  restore  the 
surface  to  the  standards  we  set  in  the 
termination  notice. 

Subpart  3275— Conducting  Utilization 
Operations 

§327&10    How  do  I  Changs  my  operations 
If  I  liave  an  approved  facility  construction 
or  commercial  use  permit? 

Send  us  a  complete  and  signed 
sundry  notice  describing  your  proposed 
change.  Until  we  approve  your  sundry 
notice,  you  must  continue  to  comply 
with  the  original  permit  terms. 


§3275.11    What  are  a  facility  operator's 
obligations? 

(a)  Your  obligations  are  to: 

(1)  Keep  the  facility  in  proper 
operating  condition  at  all  times; 

(2)  Conduct  training  during  your 
operation  which  ensiu^  your  personnel 
are  capable  of  performing  emergency 
procedures  quickly  and  effectively; 

(3)  Use  properly  maintained 
equipment;  and 

(4)  Use  operational  practices  which 
allow  for  qmck  and  effective  emergency 
response. 

(b)  Base  the  design  of  the  utilization 
facility  siting  and  operation  on  sound 
engineering  principles  and  other 
pertinent  geologic  and  engineering  data; 
and, 

(c)  Prevent  waste  of,  or  damage  to. 
geothermal  and  other  energy  and 
minerals  resources. 

(d)  Comply  with  the  requirements  of 
43  CFR  3200.4. 

§3275.12    What  environmental  and  safety 
requirements  apply  to  facility  operations? 

(a)  You  must  perform  all  utilization 
facility  operations  to: 

(1)  Protect  the  quality  of  surface  and 
subsurface  waters,  air.  and  other  natural 
resources,  including  wildlifis,  soil, 
vegetation,  and  natural  history; 

(2)  Prevent  unnecessary  or  imdue 
degradation  of  the  lands; 

^)  Protect  the  quality  of  cultural, 
scenic  and  recreational  resources; 

(4)  Accommodate  other  land  uses  as 
much  as  possible; 

(5)  Protect  people  and  wildlife  from 
miacceptable  levels  of  noise; 

(6)  Prevent  injury;  and 

(7)  Prevent  damage  to  property. 

(b)  You  must  monitor  facility 
operations  to  identify  and  address  local 
environmental  resources  and  concerns 
associated  with  your  facility  or  lease 
operations. 

(c)  You  must  remove  or,  with  BLM 
approval,  properly  store  all  equipment 
and  materials  not  in  use. 

(d)  You  must  properly  abandon  and 
reclaim  any  disturbed  surface  to 
standards  approved  or  prescribed  by  us. 
when  the  land  is  no  longer  needed  for 
facility  construction  or  operation. 

(e)  When  we  require,  you  must  submit 
a  contingency  plan  describing 
procedures  to  protect  public  health  and 
safety,  property,  and  the  environment. 

(f)  You  must  comply  with  the 
reqidrements  of  43  CFR  3200.4. 

§3275.13    Does  the  facility  operator  have 
to  measure  the  geothermal  resources? 

Yes,  the  facility  operator  must: 
(a)  Measure  all  production,  injection 
and  utilization  in  accordance  with 
methods  and  standards  we  approve  (see 
43  CFR  3275.15);  and 
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(b)  Maintain  and  test  all  metering 
equipment.  If  your  equipment  is 
defective  or  out  of  tolerance,  you  must 
promptly  recalibrate,  repair,  or  replace 
it.  Determine  the  amoimt  of  production 
and/or  utilization  in  accordance  with 
the  methods  and  procedures  we  approve 
(See  43  CFR  3275.17). 

§3275.14   What  aspects  of  my  geothermal 
operations  must  I  measure? 

(a)  For  all  well  operations,  you  must 
measure  wellhead  flow,  wellhead 
temperature,  and  wellhead  pressure. 

(b)  For  all  electrical  generation 
facilities,  you  must  measure: 

(1)  Steam  and/or  hot  water  flow  into 
the  facility; 

(2)  Temperature  of  the  water  and/or 
steam  into  the  facility; 

(3)  Pressure  of  the  water  and/or  steam 
into  the  facility; 

(4)  Gross  electricity  generated; 

(5)  Net  electricity  at  the  facility 
tailgate; 

(6)  Electricity  delivered  to  the  sales 
point;  and 

(7)  Temperatiue  of  the  steam  and/or 
hot  water  exiting  the  facility. 

(c)  For  direct  use  facilities,  you  must 
measure: 

(1)  Flow  of  steam  and/or  hot  water; 

(2)  Temperature  into  the  facility;  and 

(3)  Temperatiue  out  of  the  facility. 

(d)  We  may  also  require  additional 
measiurements  depending  on  the  type  of 
facility,  the  type  and  quality  of  the 
resource,  and  the  terms  of  the  sales 
contract. 

§3275.15    How  accurately  must  I  measure 
my  production  and  utilization? 

It  depends  on  whether  you  use  the 
meter  in  calculating  Federal  production 
or  royalty,  and  what  quantity  of 
resource  you  are  measiuing. 

(a)  For  meters  that  you  use  to 
calculate  Federal  royalty: 

(1)  If  the  meter  measiues  electricity,  it 
must  have  an  accuracy  of  ±0.25%  or 
better  of  reading; 

(2)  If  the  meter  measures  steam 
flowing  more  than  100,000  Ibs/hr  on  a 
monthly  basis,  it  must  have  an  accuracy 
of  ±2  percent  or  better  of  reading: 

(3)  If  the  meter  measiues  steam 
flowing  less  than  100,000  Ibs/hr  on  a 
monthly  basis,  it  must  have  an  acciiracy 
of  ±4  percent  or  better  of  reading; 

(4)  If  the  meter  measures  water 
flowing  more  than  500,000  Ibs/hr  on  a 
monthly  basis,  it  must  have  an  accuracy 
of  ±2  percent  or  better  of  reading; 

(5)  If  the  meter  measures  water 
flowing  500,000  Ibs/hr  or  less  on  a 
monthly  basis,  it  must  have  an  accuracy 
of  ±4  percent  or  better  of  reading; 

(6)  If  the  meter  measiues  heat  content, 
it  must  have  an  accuracy  of  ±4  percent 
or  better;  or 


(7)  If  the  meter  measures  two  phase 
flow  at  any  rate,  we  will  determine 
meter  accuracy  requirements.  You  must 
obtain  our  prior  written  approval  before 
installing  and  using  meters  for  two 
phase  flow. 

(b)  Any  meters  that  you  do  not  use  to 
calculate  Federal  royalty  are  considered 
production  meters,  which  must 
maintain  an  acciuacy  of  ±5  percent  or 
better  of  reading. 

(c)  We  may  modify  these 
requirements  as  necessary  to  protect  the 
interests  of  the  United  States. 

§3275.16   What  standards  apply  to 
installing  and  maintaining  my  meters? 

(a)  You  must  install  and  maintain  all 
meters  we  require  according  to  the 
manufacturer's  recommendations  and 
specifications  or  paragraphs  (b)  through 
(e)  of  this  section,  whichever  is  more 
restrictive. 

(b)  If  you  use  an  orifice  plate  to 
calculate  Federal  royalty,  the  orifice 
plate  installation  must  comply  with 
"API  Manual  of  Petroleum  Standards, 
Chapter  14,  Section  3,  part  2,  Third 
Edition,  February,  1991." 

(c)  For  meters  used  to  calculate 
Federal  royalty,  you  must  calibrate  the 
meter  against  a  known  standard  as 
follows: 

(1)  You  must  calibrate  meters 
measuring  electricity  annually; 

(2)  You  must  calibrate  meters 
measuring  steam  or  hot  water  flow  with 
a  turbine,  vortex,  ultrasonics,  or  other 
linear  devices,  every  six  months,  or  as 
recommended  by  the  manufacturer, 
whichever  is  more  frequent;  and 

(3)  You  must  calibrate  meters 
measuring  steam  or  hot  water  flow  with 
an  orifice  plate,  venturi,  pitot  tube,  or 
other  differential  device,  every  month 
and  you  must  inspect  and  repair  the 
primary  device  (orifice  plate,  venturi, 
pitot  tube)  aimually. 

(d)  You  must  use  calibration 
equipment  that  is  more  accurate  than 
the  equipment  you  are  calibrating. 

(e)  BLM  may  modify  any  of  these 
requirements  as  necessary  to  protect  the 
resources  of  the  United  States. 

§3275.17   What  must  I  do  if  I  find  an  srrt>r 
in  a  meter? 

(a)  If  you  find  an  error  in  a  meter  used 
to  calculate  Federal  royalty,  you  must 
correct  the  error  immediately  and  notify 
BLM  by  the  next  working  day  of  its 
discovery. 

(b)  If  the  meter  is  not  used  to  calculate 
Federal  royalty,  you  must  correct  the 
error  and  notify  us  within  three  days  of 
its  discovery. 

(c)  If  correcting  the  error  wall  cause  a 
change  in  the  sales  quantity  of  more 
than  2%  for  the  month(s)  in  which  the 


error  occurred,  you  must  adjust  the  sales 
quantity  for  that  month(s)  and  submit  an 
amended  facility  report  to  us  within 
three  working  days. 

§3275.18    May  BUM  require  me  to  test  for 
byproducts  associatad  ««Hh  geothermal 
resource  production? 

Yes,  you  must  conduct  any  tests  we 
require,  including  tests  for  byproducts. 

§3275.19    May  i  commingle  production? 

To  request  approval  to  commingle 
production,  send  us  a  complete  and 
signed  sundry  notice.  We  will  review 
your  request  to  commingle  production 
from  wells  on  your  lease  with  - — ^^ 

production  fit>m  your  other  leases  or 
bom  leases  where  you  do  not  have  an 
interest.  Do  not  commingle  production 
until  we  have  approved  your  sundry 
notice. 

§3275.20    What  will  BLM  do  Hi  waste 
geoUMrmal  resources? 

We  will  determine  the  amoimt  of  any 
resources  you  have  lost  through  waste. 
If  you  did  not  take  all  reasonable 
precautions  to  prevent  waste,  we  will 
require  you  to  pay  compensation  based 
on  the  value  of  the  lost  production.  If 
you  do  not  adequately  correct  the 
situation,  we  will  follow  the 
noncompliance  procedures  identified  at 
43  CFR  3277.12. 

§3275.21    May  BLM  order  me  to  drill  and 
produce  wells  on  my  lease? 

Yes.  when  necessary  to  protect 
Federal  interests,  prevent  drainage  and 
to  ensure  that  lease  development  and  ^ 
production  occur  in  accordance  with 
sound  operating  practices. 


Subpart  3276— Raports:  Utilization 
Operations 

§3276.10   What  are  my  reporting 
requirsments  for  facility  and  lease 
operations  involving  Federal  geothermal 
resources? 

(a)  When  you  begin  commercial 
production  and  operation,  you  must 
notify  us  in  writing  within  five  business 
days. 

(b)  Submit  complete  and  signed 
monthly  reports  to  BLM  as  foUows: 

(1)  If  you  are  a  lessee  or  unit  operator 
supplying  Federal  geothermal  resources 
to  a  utilization  facility  on  Federal  land 
leased  for  geothermal  resources,  submit 
a  monthly  report  of  well  operations  for 
all  wells  on  your  lease  or  unit. 

(2)  If  you  are  the  operator  of  a 
utiUzation  facihty  on  Federal  land 
leased  for  geothermal  resources,  submit 
a  monthly  report  of  facility  operations. 

(3)  If  you  are  both  a  lessee  or  unit 
operator  and  the  operator  of  a  utilization 
facility  on  Federal  land  leased  for 
geothermal  resources,  you  may  combine 
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the  requirements  of  paragraphs  (b)(1) 
and  (b)(2)  of  this  section  into  one  report. 

(4)  If  you  are  a  lessee  or  unit  operator 
supplying  Federal  geothermal  resources 
to  a  utilization  facility  not  located  on 
Federal  land  leased  for  geothermal 
resources,  and  the  sales  point  for  the 
resource  utihzed  is  at  the  facility 
tailgate,  submit  all  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  You  may  combine  these  into 
one  report. 

(c)  Unless  BLM  grants  a  variance, 
your  reports  are  due  by  the  end  of  the 
month  following  the  month  that  the 
report  covers.  For  example,  the  report 
covering  the  month  of  July  is  due  by 
August  31. 

%  3276.1 1    What  Information  must  I  Include 
(or  aach  «»all  In  ttM  montlily  report  of  wall 
oparatlons? 

(a)  Any  drilling  operations  or  changes 
made  to  a  well; 

(b)  Total  production  or  injection  in 
thousands  of  pounds  (klbs); 

(c)  Production  or  injection 
temperature  in  degrees  Fahrenheit 
(deg.F); 

(d)  Production  or  injection  pressure  m 
poimds  per  square  inch  (psi).  You  must 
also  specify  whether  this  is  gauge 
pressure  (psig)  or  absolute  pressure 
(psia); 

(e)  The  number  of  days  the  well  was 
producing  or  injecting; 

(f)  The  well  status  at  the  end  of  the 
month; 

(g)  liie  amoimt  of  steam  or  hot  water 
lost  to  venting  or  leakage,  if  the  amount 
is  greater  than  0.5  percent  of  total  lease 
production.  We  may  modify  this 
standard  by  a  written  order  describing 
the  change; 

(h)  The  lease  number  or  unit  name 
where  the  well  is  located; 

(i)  The  month  and  year  the  report 
applies  to; 

(j)  Your  name,  title,  signature,  and  a 
phone  number  where  BLM  may  contact 
you; and  _ 

4k)  Any  other  information  that  we 
may  require. 

{3276.12    What  Information  must  I  giva 
BLM  In  tha  monthly  report  for  facility 
oparatkMis? 

(a)  For  all  electrical  generation 
facilities,  include  in  your  monthly 
report  of  facility  operations: 

(1)  Mass  of  steam  and/or  hot  water 
used  or  brought  into  the  facility,  in  klbs. 
For  facilities  using  both  steam  and  hot 
water,  you  must  report  the  mass  of  each; 

(2)  The  temperature  of  the  steam  or 
hot  water  in  deg.F; 

(3)  The  pressiUB  of  the  steam  or  hot 
water  in  psi.  You  must  also  specify 
whether  this  is  psig  or  psia; 


(4)  Gross  generation  in  kiloWatt  hours 
(kWh); 

(5)  Net  generation  at  the  tailgate  of  the 
faciUty  in  kWh; 

(6)  Temperature  in  deg.F  and  volume 
of  the  steam  or  hot  water  exiting  the 
facility; 

(7)  The  number  of  hours  the  plant  was 
online; 

(8)  A  brief  description  of  any  outages; 
and 

(9)  Any  other  information  we  may 
require. 

(b)  For  electrical  generation  facilities 
where  Federal  royalty  is  based  on  the 
sale  of  electricity  to  a  utility,  you  must 
include  the  following  additional 
information  in  your  monthly  report  of 
facility  operations: 

(1)  Amount  of  electricity  delivered  to 
the  sales  point  in  kWh,  if  the  sales  point 
is  different  from  the  tailgate  of  the 
facility; 

(2)  Amount  of  electricity  lost  to 
transmission; 

(3)  A  report  from  the  utility 
pim^asing  the  electricity  which 
documents  the  total  number  of  kWhs 
delivered  to  the  sales  point  during  the 
month,  or  monthly  reporting  period  if  it 
is  not  a  calendar  month,  and  the  number 
of  kWhs  delivered  during  diurnal  and 
seasonal  pricing  periods;  and 

(4)  Any  other  information  we  may 
require. 

$3276.13    What  extra  Information  must  I 
give  BLM  In  the  monthly  report  for  flaah  and 
dry  steam  facilltiaa? 

In  addition  to  the  reglilar  monthly 
report  information,  send  us: 

(a)  Steam  flow  into  the  tvu-bine  in 
klbs;  for  dual  flash  facilities,  you  must 
separate  the  steam  flow  into  high 
pressure  steam  and  low  pressiue  steam; 

(b)  (Condenser  pressure  in  psia; 

(c)  Ckmdenser  temperature  in  deg.F; 

(d)  Auxiliary  steam  flow  used  for  gas 
ejectors,  steam  seals,  pumps,  etc.,  in 
klbs; 

(e)  Flow  of  condensate  out  of  the 
plant  (after  the  cooling  towers)  in  klbs; 
and 

(f)  Any  other  information  we  may 
require. 

§3276.14  What  information  must  I  give 
BLM  in  the  monthly  report  for  direct  use 
facilities? 

(a)  A  daily  breakdown  of  flow, 
average  temperature  in,  and  average 
temperatiue  out,  in  deg.F; 

(b)  Total  monthly  flow  through  the 
facility  in  thousands  of  gallons  (kgal)  or 
klbs; 

(c)  Monthly  average  temperature  in,  in 
deg.F; 

(d)  Monthly  average  temperature  out. 
in  deg.F; 


(e)  Total  heat  used  in  millions  of 
BTU's  (MMBTU); 

(f)  Niunber  of  hours  that  geothermal 
heat  was  used;  and 

(g)  Any  other  information  we  may 
require. 

$3276.15    Must  I  notify  BLM  of  accidents 
occurring  at  my  utilljation  faculty? 

Yes,  you  must  verbally  inform  us  of 
all  accidents  that  affect  operations  or 
create  environmental  hazards  within  24 
hours  after  the  accident.  When  you 
contact  us.  we  may  require  you  to 
submit  a  report  fully  describing  the 
incident. 

SubfMil  3277— Inspections, 
Enforcement,  and  Noncompliance 

$3277.10   Will  BLM  inapect  my 
operations? 

(a)  Yes,  we  may  inspect  all  operations 
to  ensure  compliance  with  the 
requirements  of  43  CFR  3200.4.  You 
must  give  us  access  to  inspect  all 
facilities  utilizing  Federal  geothennal 
resources  during  normal  operating 
hours. 

$3277.11    What  records  must  I  Iceap 
available  for  Inspection? 

The  operator  or  facility  operator  must 
.  keep  all  records  and  information 
pertaining  to  the  operation  of  your 
utilization  facility,  royalty  and 
production  metere.  and  safety  training 
available  for  BLM  inspection  for  a 
period  of  six  yeara  from  the  time  the 
records  or  information  is  created.  This 
includes  records  and  information  from 
meters  Ideated  off  your  lease  or  unit, 
when  BLM  needs  diem  to  determine 
resource. production  to  a  utiUzation 
facility  or  the  allocation  of  resource 
production  to  your  lease  or  unit.  Store 
these  records  in  a  place  which  make 
them  conveniently  available. 

$3277.12    What  will  BLM  do  if  I  do  not 
comply  with  all  BLM  requirements? 

(a)  We  will  issue  you  a  written 
Incident  of  Noncompliance,  directing 
you  to  take  required  corrective  action 
within  a  specific  time  period,  ff  the 
noncompliance  continues  or  is  serious 
in  nature.  BLM  will  take  one  or  more  of 
the  following  actions: 

(1)  Enter  the  lease,  and  correct  any 
deficiencies  at  your  expense; 

(2)  Collect  aU  or  part  of  your  bond; 

(3)  Order  modification  or  shutdown  of 
your  operations;  and 

(4)  Take  action  against  a  lessee  who 
is  idtimately  responsible  for 
noncompliance. 

(b)  Noncompliance  may  residt  in  BLM 
canceling  your  lease.  See  43  CFR 
3213.23  through  3213.25. 
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Subpart  3278— Confidential, 
Proprietary  information 

§  3278.10   Will  BLM  disclose  information  I 
submit  under  tltese  regulations? 

All  Federal  and  Indian  data  and 
infonnation  submitted  to  tbe  BLM  are 
subject  to  part  2  of  this  title.  Part  2 
includes  the  regulations  of  the 
Department  of  the  Interior  covering 
public  disclosure  of  data  and 
information  contained  in  Department  of 
Interior  records.  Certain  mineral 
information  not  protected  from 
disclosure  imder  part  2  may  be  made 
available  for  inspection  without  a 
Freedom  of  Information  Act  (FOIA) 
request.  Examples  of  information  we 
will  not  treat  information  as 
confidential  include: 

(a)  Facility  location; 

(b)  Facility  generation  capacity;  or 

(c)  To  whom  you  are  selling 
electricity  or  produced  resources. 


13278.11  When  i  sutMnit  confidential, 
proprietary  information.  Ih>w  can  I  help 
ensure  it  is  not  available  to  the  public? 

When  you  submit  data  and 
information  that  you  believe  to  be 
exempt  from  disclosure  by  43  CFR  part 
2,  you  must  clearly  mark  each  page  that 
you  beUeve  contains  confidential 
information.  BLM  wiU  keep  all  data  and 
information  confidential  to  the  extent 
allowed  by  43  CFR  2.13(c). 

§3278.12    How  long  wiH  Infonmation  I  ghw 
BLM  remain  confidential  or  proprietary? 

The  FOLA  does  not  provide  a  finite 
period  of  time  for  which  infonnation 
may  be  exempt  bom  disclosure  to 
public.  Each  situation  will  need  to  be 
reviewed  individually  and  in 
accordance  with  guidance  provided  by 
43  CFR  part  2. 

Subpart  3279— Utilization  Relief  and 
Appeals 

§3279.10    May  I  request  a  variance  from 
any  BLM  requirements? 

(a)  Yes,  you  may  request  a  variance 
regarding  your  approved  utilization 


operations  from  the  requirements  of  43 
CFR  3200.4.  Your  request  must  include 
enough  information  to  explain: 

(1)  Why  you  cannot  comply;  and 

(2)  Why  you  need  the  variance  to 
operate  your  faciUty,  conserve  natural 
resources,  protect  pubUc  health  and 
safety,  property,  or  the  environment. 

(b)  We  may  approve  your  request 
verbally  or  in  writing.  If  we  give  you  a 
verbal  approval,  we  will  follow  up  with 
written  confirmation. 

§3279.11    How  may  I  appeal  a  BLM 
decision  regarding  my  utilization 
operations? 

You  may  appeal  our  decision 
regarding  your  utiUzation  operations  in 
accordance  with  43  CFR  3200.5. 

[FR  Doc.  9S-25856  Filed  »-2»-98;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1145 

Rule  To  Regulate  Under  the  Consumer 
Product  Safety  Act  Risks  of  Injury 
Associated  With  Muiti-Purpose 
Lighters  That  Can  Be  Operated  by 
Children 

agency:  Consumer  Product  Safety 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  Commission 
proposes  a  safety  standard  for  multi- 
purpose lighters  to  reduce  risks  of  injury 
that  are  associated  with  the  lighters 
because  they  can  be  operated  by  yoimg 
children.  In  this  notice,  the  Commission 
proposes  to  determine  by  rule,  under 
section  30(d)  of  the  Consumer  Product 
Safety  Act,  that  it  is  in  the  public 
interest  to  issue  the  safety  standard,  or 
to  take  any  other  regulatory  action  to 
address  risks  of  injury  that  are 
associated  with  multi-purpose  lighters 
due  to  the  fact  that  they  can  be  operated 
by  children,  imder  the  Consumer 
Product  Safety  Act,  rather  than  under 
the  Federal  Hazardous  Substances  Act 
or  the  Poison  Prevention  Packaging  Act. 
DATES:  Comments  on  the  proposed  rule 
should  be  received  by  October  30. 1998. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  or  dehvered  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814-4408,  telephone  (301) 
504-0800.  Conmients  may  also  be  filed 
by  telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os6cpsc.gov.  Comments 
should  be  captioned  "Multi-Piu^ose 
Lighters:  CPSA  30(d)  Rule." 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  legal  aspects:  Harleigh 
Ewell,  Attorney,  Office  of  the  General 
Counsel,  Consumer  Product  Safety 
Commission,  Washington,  EXD  20207; 
telephone  (301)  504-0980,  ext.  2217. 

Concerning  the  proposed  Safety 
Standard  for  Multi-Purpose  Lighters: 
Barbara  Jacobson,  Project  Manager  for 
Multi-Purpose  Lighters,  Consumer 
Product  Safety-Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0477,  ext.  1206;  email 
bjacobson@cpsc.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Introduction 

The  Commission  proposes  to 
determine  by  rule  that  it  will  regulate 
those  risks  of  death  and  injury  that  are 


associated  with  multi-purpose  lighters, 
and  that  are  due  to  the  fact  that  the 
lighters  can  be  operated  by  yoxmg 
children,  imder  the  Consiuner  Product 
Safety  Act  ("CPSA"),  15  U.S.C.  2051- 
2084.  Young  children  do  not  appreciate 
all  of  the  consequences  of  using  the 
product.  Those  consequences  can 
include  the  ignition  of  clothing  and 
other  articles  in  the  household,  and  may 
result  in  injury  or  death  of  the  child 
operating  the  multi-purpose  lighter,  or 
other  persons.  These  risks  will  be 
regulated  under  the  CPSA,  rather  than 
imder  the  Federal  Hazardous 
Substances  Act  ("FHSA"),  15  U.S.C. 
1261-1277,  or  the  Poison  Prevention 
Packaging  Act  ("PPPA"),  15  U.S.C. 
1471-1476. 

Section  30(d)  of  the  CPSA.  15  U.S.C. 
2079(d),  provides  that  a  risk  of  injiuy 
associated  with  a  consumer  product  that 
could  be  eliminated  or  reduced  to  a 
sufficient  extent  by  action  imder  the 
FHSA  or  the  PPPA  may  be  regulated 
under  the  CPSA  only  if  the  Commission, 
by  rule,  finds  that  it  is  in  the  public 
interest  to  regulate  such  a  risk  of  injury 
under  the  CPSA.  Elsewhere  in  this  issue 
of  the  Federal  Register,  the  Commission 
is  proposing  a  rule  under  the  CPSA  that 
will  impose  child-resistance 
requirements  on  multi-purpose  lighters. 

The  Commission  recognizes  that  it 
might  be  possible  to  adequately  reduce 
those  risks  by  action  taken  imder  the 
FHSA  or  the  PPPA.  Nevertheless,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  regulate  those  risks 
of  injury  under  the  CPSA  rather  than  the 
FHSA  or  the  PPPA  because  the 
authority  of  the  CPSA  is  more 
appropriate  to  address  risks  of  injury 
associated  with  a  mechanical,  flame- 
producing  device  than  are  the 
authorities  of  the  FHSA  or  the  PPPA. 

B.  Background 

Multi-purpose  lighters  are  defined  as 
follows: 

(b)(1)  Multi-purpose  lighter,  (also 
known  as  grill  lighter,  fireplace  lighter, 
utility  lighter,  micro-torch,  or  gas 
match)  means:  A  hand-held,  self- 
igniting,  flame-producing  product  that 
operates  on  fuel  and  is  used  by 
consumers  to  ignite  items  such  as 
candles,  fuel  for  fireplaces,  charcoal  or 
gas-fired  grills,  camp  fires,  camp  stoves, 
lanterns,  fuel-fired  appliances  or 
devices  or  pilot  lights. 

(2)  The  following  products  are  not 
multi-purpose  lighters:  . 

(i)  Clevices  intended  primarily  for 
igniting  smoking  materials  that  are 
vdthin  the  definition  of  "lighter"  in  the 
safety  standard  for  cigarette  lighters  (16 
CFR  1210.2(c)). 


(ii)  Devices  containing  more  than  10 
oz.  of  fuel. 

(iii)  Matches. 

In  the  Federal  Register  of  January  16, 
1997,  the  Commission  published  an 
advance  notice  of  proposed  rulemaking 
("ANPR")  to  begin  a  proceeding  for 
development  of  requirements  for  multi- 
purpose lighters  to  address  risks  of 
injuries  from  fires  started  by  children 
playing  with  multi-purpose  lighters.  62 
FR  2327. 

The  CPSC's  staff  has  identified  178 
fires  occurring  since  January  1988  that 
were  started  by  children  under  age  5 ' 
who  were  playing  with  multi-purpose 
lighters.  These  fires  resulted  in  a  total  of 
29  deaths  and  71  injuries. 

Of  the  statutes  administered  by  the 
CPSC,  the  CPSA.  the  FHSA,  and  the 
PPPA  provide  authority  for  a  child- 
resistance  requirement  for  multi- 
purpose lighters.  The  possible 
regulatory  options  include  issuing  a 
consumer  product  safety  standard  under 
provisions  of  the  CPSA,  a  banning  rule 
under  provisions  of  the  FHSA,  and  a 
rule  to  establish  requirements  to  make 
multi-purpose  lighters  "significantly 
difficult  for  children  under  five  years  of 
age"  to  operate  under  provisions  of  the 
PPPA. 

C  Statutory  Authority 

1.  The  Consumer  Product  Safety  Act. 
A  multi-purpose  lighter  is  a  "consumer 
product"  as  that  term  is  defined  by 
section  3(a)(1)  of  the  CPSA,  15  U.S.C. 
2052(a)(1),  because  it  is  an  article  that 
is  produced  or  distributed  for  sale  to 
consumers  for  use  in  or  around  a 
household  or  school,  in  recreation,  or 
otherwise.  Sections  7  and  9  of  the 
CPSA,  15  U.S.C.  2056,  2058,  authorize 
the  Commission  to  issue  a  consumer 
product  safety  standard  consisting  of 
labeling  or  performance  requirements 
for  a  consumer  product  if  those 
requirements  are  "reasonably  necessary 
to  prevent  or  reduce  an  unreasonable 
risk  of  injury  associated  with  a 
consumer  product." 

Section  14(a)  of  the  CPSA.  15  U.S.C. 
2063(a).  requires  each  manufacturer  of  a 
consumer  product  that  is  subject  to  a 
consumer  product  safety  standard  to 
issue  a  certificate  of  compliance  stating 
that  the  product  conforms  to  all 
applicable  consumer  product  safety 
standards.  Section  14(c)  of  the  CPSA,  15 
U.S.C.  2063(c).  requires  that  the 
certificate  of  compliance  must  be  based 
upon  a  test  of  each  product  or  a 
"reasonable  testing  program."  Section 
14(b)  of  the  CPSA.  15  U.S.C.  2063(b). 
also  authorizes  the  Commission  to  issue 
rules  to  prescribe  a  reasonable  testing 
program.  Section  14(c)  of  the  CPSA 
authorizes  the  Commission  to  issue 
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rules  requiring  labels  containing  the 
date  and  place  of  manufacture  and  a 
suitable  identification  of  the 
manufacturer,  unless  the  product  bears 
a  private  label.  In  that  case,  the  label 
shall  identify  the  private  labeler  and 
contain  a  code  mark  that  will  permit  the 
seller  of  the  product  to  identify  the 
manufacturer  upon  the  request  of  the 
purchaser. 

Section  16(b)  of  the  CPSA,  15  U.S.C. 
2065(b),  authorizes  the  Commission  to 
issue  rules  requiring  manubcturers  to 
maintain  records  of  the  testing  specified 
in  any  rule  prescribing  a  reasonable 
testing  prc^ram.  Section  9(g)(2)  of  the 
CPSA,  15  U.S.C.  2058(g)(2),  authorizes 
the  Commission  to  issue  rules 
prohibiting  the  stockpiling  of  products 
that  are  subject  to  a  consumer  product 
safety  rule.  Stockpiling  means  the 
manufacturing  or  importing  of  a  product 
between  the  date  of  promulgation  of  the 
consiuner  product  safety  rule  and  its 
effective  date  at  a  rate  that  is  established 
by  the  rule  and  is  significantly  greater 
than  the  rate  at  which  such  product  was 
produced  or  imported  during  a  specified 
base  period  ending  before  the 
promulgation  of  the  consumer  product 
safety  rule. 

2.  The  Federal  Hazardous  Substances 
Act.  Under  the  FHSA,  in  order  to  be  a 
hazardous  substance,  a  product  must  be 
toxic,  corrosive,  an  irritant,  a  strong 
sensitizer,  flammable  or  combustible,  or 
capable  of  generating  pressure.'  Butane 
or  petroleimi  distillate  fuel  contained 
within  a  multi-purpose  lighter  meets  the 
definition  of  "hazardous  substance" 
given  in  section  2(f)l(A)  of  the  FHSA,  15 
U.S.C.  1261(f)l(A),  because  it  is 
"flammable,"  and  in  some  cases  is 
"toxic"  or  "generates  pressure,"  and 
may  cause  substantial  personal  injiuy  or 
illness  as  a  proximate  result  of 
customary  or  reasonably  foreseeable 
use.  Multi-purpose  lighters  that  contain 
fuel  when  sold  to  consumers  are  subject 
to  the  labeling  provisions  of  section  2(p) 
of  the  FHSA,  15  U.S.C.  1261(p),  because 
they  contain  a  hazardous  substance  that 
is  intended  or  packaged  in  a  form 
suitable  for  use  in  the  household. 

Section  3(b)  of  the  FHSA,  15  U.S.C 
1262(b),  authorizes  the  Commission  to 
issue  rules  to  prescribe  special  labeling 
requirements  for  hazardous  substances 
intended  for  use  in  the  household,  if  the 
Commission  detomines  that  the 
Udieling  specified  l^  section  2(p)  of  the 
FHSA  is  not  adequate  to  protect  the 
public  health  and  safety  in  view  of  the 


■  Additional  hazards  can  be  addra«a«d  tot 
childnn'i  products.  Multi-purpose  lighters, 
however,  are  not  intended  for  use  by  children 
■within  ^he  meaning  of  the  FHSA. 


special  hazard  presented  by  that 
substance. 

Section  2(q)(l)(B)  of  the  FHSA.  15 
U.S.C.  1261(q)(l)(B),  authorizes  the 
Commission  to  issue  a  rule  banning  a 
hazardous  substance  intended  for  use  in 
the  household  if  the  Commission 
determines  that,  notwithstandinq  any 
labeling  which  is  or  could  be  required 
by  the  FHSA,  the  degree  or  nature  of  the 
hazard  is  so  great  that  protection  of  the 
public  health  and  safety  can  be 
adequately  served  only  by  keeping  the 
product  out  of  channels  of  interstate 
commerce.  A  banning  rule  issued  under 
secUon  2(q)(l)(B)  of  the  FHSA  could 
take  the  form  of  a  conditional  ban:  That 
is,  a  rule  baiming  all  multi-purpose 
lighters  that  do  not  meet  certain 
performance  or  design  requirements 
specified  in  the  rule. 

3.  The  Poison  Prevention  Packaging 
Act.  Sections  2,  3,  and  5  of  the  FPPA, 
15  U.S.C.  1471, 1472,  and  1474, 
authorize  the  Commission  to  issue  rules 
to  require  packaging  that  is 
"significantly  difficult"  for  children 
younger  than  5  years  of  age  to  open,  or 
"obtain  a  toxic  or  harmful  amoimt" 
from,  any  "hazardous  substance"  as  that 
term  is  defined  in  the  FHSA.  To  issue 
such  a  rule,  the  Commission  must  make 
and  support  findings  that  child-resistant 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  illness 
from  "handling,  using,  or  ingesting"  the 
substance. 

A  multi-purpose  lighter  meets  the 
definition  of  the  term  "package"  set 
forth  in  section  2(3)  of  the  PPPA,  15 
U.S.C.  1471(3),  because  it  is  the 
"immediate  container"  of  a  hazardous 
substance.  However,  section  4(a)  of  the 
PPPA.  15  U.S.C.  1473(a),  provides  that, 
for  the  piupose  of  making  any  substance 
that  is  subject  to  requirements  for  child- 
resistant  packaging  available  to  elderly 
or  handicapped  persons,  the 
manufacturer  may  package  that 
substance  in  conventional  packaging  in 
one  size,  provided  that  (1)  the  substance 
is  also  supplied  in  child-resistant 
packaging;  and  (2)  the  conventional 
packaging  is  labeled  with  the  statement 
"This  padtage  for  households  without 
yoimg  children." 

D.  Choice  of  Statute 

The  Commission  has  preliminarily 
detennined  that  the  CPSA  is  the  most 
appropriate  statute  to  address  risks  of 
injury  associated  with  multi-piupose 
lighters  that  can  be  operated  by 
children.  Those  risks  of  injury  arise 
because  multi-purpose  lighters  are 
mechanical  devices  intended  to  produce 
flame  and  can  be  operated  by  children. 

The  CPSA  includes  provisions 
authorizing  the  Commission  to  issue 


performance  and  labeling  requirements 
applicable  to  mulU-purpose  lighters 
when  such  requirements  are 
"reasonably  necessary"  to  eliminate  or 
reduce  an  uiueasonable  risk  of  injury 
associated  with  that  product.  This 
authority  is  suitable  for  issuing 
requirmnents  to  address  hazards 
associated  with  young  children  starting 
fires  with  multi-purpose  lighters. 

The  CPSA  also  authorizes  the 
Commission  to  issue  certification  ndes 
for  products  subject  to  a  consumer 
product  safety  standard.  Such  rules  may 
contain  a  prescribed  testing  program 
upon  which  the  certificate  of  the 
manufacturer  or  private  labeler  is  based. 
The  effectiveness  of  the  rule  for  multi- 
purpose lighters  that  is  proposed 
elsewhere  in  this  issue  of  the  Federal 
Register  depends  in  large  part  on  the 
testing  conducted  by  the  manufactiuer 
imder  the  certification  rule.  It  is 
possible  that  similar  testing 
requirements  could  be  promulgated 
under  the  authority  of  section  10(a)  of 
the  FHSA,  15  U.S.C.  1269(a),  that  the 
Commission  may  issue  "regulations  for 
the  efficient  enforcement"  of  the  FHSA. 
However,  the  authority  of  the  CPSA  is 
explicit  in  this  regard  and,  thus,  is 
preferable. 

The  Commission  has  preliminarily 
determined  that  a  stockpiling  rule  is  in 
the  public  interest  because  it  will  help 
ensure  the  eSlBctiveness  of  any  standard 
for  multi-purpose  Ughters.  Neither  the 
FHSA  or  the  PPPA  explicitly  authorizes 
such  a  rule. 

The  FHSA  includes  provisions  that 
authorize  the  Commission  to  require 
special  labeling  for,  and  in  some 
circumstances  to  ban,  a  household 
product  that  contains  or  consists  of  a 
"hazardous  substance."  The  FHSA 
authorizes  the  Commission  to  regiUate 
multi-piupose  lightecs  because  they  are 
containers  of  lighter  fiiel,  which  is  a 
"hazardous  substance"  as  that  term  is 
defined  in  the  FHSA.  However,  no 
provision  of  the  FHSA  expressly 
authorizes  the  Commission  to  address  a 
hazard  that  is  associated  with  the 
mechanical  operation  of  a  multi- 
purpose lighter  as  a  flame-produdng 
device.  The  changes  needcKl  to  reduce 
the  risk  of  child-pky  fires  also  involve 
the  mechanical  characteristics  of  the 
lighter's  operating  mechanism.  Thus, 
the  CPSA  is  a  more  appropriate  statute 
for  regulating  the  med^anical  risk  of 
child  resistance. 

Under  the  PPPA,  the  Commission 
may  issue  a  rule  requiring  the 
"padcage"— that  is,  the  muiti-purpose 
lightei^-to  be  "significantly  difficuh" 
tot  children  younger  than  5  years  of  age 
"to  open  or  obtain  a  toxic  or  harmful 
amount  of  the  substance  contained 
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therein."  However,  the  ability  of  young 
children  "to  open"  the  multi-purpose 
lighter  or  "obtain  a  toxic  or  harmful 
amount"  of  the  fuel  in  the  multi- 
purpose hghter  is  not  the  risk  of  injury 
associated  with  multi-purpose  lighters 
that  is  under  consideration  by  the 
Conunission.  Rather,  it  is  the  risk  of 
death  and  injury  from  fires  started  by 
children  with  multi-purpose  lighters. 
This  risk  arises  from  the  mechanical 
operation  of  the  multi-purpose  lighter, 
and  from  the  ability  of  young  children 
to  manipulate  the  multi-purpose  lighter 
to  produce  a  flame. 

Additionally,  the  PPPA  allows  the 
manufacturer  of  a  substance  subject  to 
special-packaging  requirements  to  use 
packaging  that  is  not  child-resistant  if 
(1)  the  substance  is  also  distributed  in 
child-resistant  packages  and  (2)  the 
packages  that  are  not  child  resistant  are 
labeled  "This  package  for  households 
without  young  children."  This 
provision,  by  allowing  the  marketing  of 
non-child-resistant  multi-purpose 
lighters  of  the  types  covered  by  the.rule, 
could  significantly  impair  the 
efi^ectiveness  of  the  rule  to  reduce  the 
risk  of  injury. 

Therefore,  for  the  reasons  given 
above,  the  Commission  is  proposing  a 
rule  that  would  determine  that  it  is  in 
the  public  interest  to  regulate  under  the 
CPSA  any  risks  of  injury  associated  wath 
the  fact  that  multi-purpose  lighters  can 
be  operated  by  yoimg  children.  If 
issued,  this  finding  will  be  codified  at 
16  CFR  1145.17.  The  Commission 
proposes  that  any  final  rule  shall 
become  effective  immediately  upon  its 
publication  in  the  Federal  Register.  5 
U.S.C.  553(d)(3).  (There  is  a  proposed  1- 
year  delayed  effective  date  for  the  safety 
standard  itself.) 

Section  30(d)Tof  the  CPSA  provides 
that  the  comment  period  cannot  exceed 
30  days  for  a  rule  finding  that  it  is  in 
the  public  interest  to  regulate  under  the 
CPSA  rather  than  another  act.  15  U.S.C. 
2079(d).  Accordingly,  comments  should 
be  received  by  the  Commission  by 
October  30, 1998. 

D.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  603,  requires  agencies 
to  prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  of  the  impact  of  any  proposed 
rule  on  small  entities,  including  small 
businesses.  A  final  regulatory  analysis  is 
required  when  a  final  rule  is  issued.  5 
U.S.C.  604.  The  RFA  further  provides, 
however,  that  an  agency  is  not  required 
to  prepare  a  regulatory  flexibility 
analysis  if  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  5  U.S.C. 
605(b).  The  regulation  issued  below 
does  not  by  itself  impose  any  legal  or 
other  obligation  on  any  person  or  firm. 
The  rule  would  simply  express  the 
Commission's  determination  that  any 
action  taken  to  eliminate  or  reduce  risks 
of  injury  associated  with  multi-purpose 
fighters  that  can  be  operated  by  children 
will  be  taken  under  the  authority  of  the 
CPSA  rather  than  the  FHSA  or  the 
PPPA.  In  issuing  the  safety  standard  for 
multi-purpose  fighters,  the  Commission 
will  follow  all  appUcable  provisions  of 
the  CPSA.  The  provisions  of  the  RFA 
also  apply  to  the  safety  standard,  and 
the  Commission  has  prepared  an  initial 
certification  that  the  Safety  Standard  for 
Multi-Purpose  Lighters,  if  issued,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  However,  because  a  final  rule 
under  section  30(d)  of  the  CPSA  would 
impose  no  obligation  on  any  person  or 
firm,  the  Commission  hereby  certifies 
that  the  30(d)  rule,  if  issued,  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

F.  Environmental  Considerations 

The  rule  proposed  below  falls  within 
the  categories  of  Commission  action 
described  in  16  CFR  1021.5(c)  as  having 
little  or  no  potential  for  affecting  the 
human  environment,  and  the 
Commission  has  no  information  that 
would  indicate  otherwise.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

G.  Conclusion 

After  consideration  of  the  information 
discussed  above,  the  Commission  finds 
that  if  regulatory  action  is  needed  to 
address  risks  of  injury  associated  with 
multi-purpose  lighters  due  to  the  fact 
that  they  can  be  operated  by  children, 
it  is  in  the  public  interest  to  regulate 
such  risks  under  the  CPSA  rather  than 
the  FHSA  or  the  PPPA.  This 
determination  does  not  affect  other 
hazards  associated  with  multi-purpose 
lighters,  such  as  that  some  lighters  are 
subject  to  FHSA  labeling  because  the 
lighters  contain  fuel  that  is  flammable  or 
toxic  or  generates  pressure.  Provisions 
of  the  FHSA  and  the  PPPA  authorize  the 
Commission  to  address  risks  of  injury 
associated  with  the  fuel  contained 
within  a  multi-purpose  lighter  because 
the  fuel  is  a  "hazardous  substance"  as 
that  term  is  defined  by  the  FHSA. 
However,  a  multi-purpose  lighter  is 
more  than  a  container  or  a  package  of 
a  hazardous  substance.  It  is  a  device  that 
incorporates  a  mechanism  for  igniting 
the  fuel  and  is  intended  to  be  operated 
to  produce  a  flame.  The  Commission 


determines  that  the  provisions  of  the 
CPSA  are  the  most  appropriate  to 
address  risks  of  injury  associated  with  a 
mechanical  device  due  to  the  fact  that 
it  can  be  operated  by  children  to 
produce  flame.  The  Commission  also 
determines  that  it  is  in  the  public 
interest  to  regulate  this  risk  associated 
with  multi-purpose  lighters  under  the 
CPSA  because  the  certification  and 
stockpiling  provisions  in  the  proposed 
rule  are  necessary  to  help  ensure  the 
effectiveness  of  the  rule.  Such 
provisions  are  most  appropriate,  and 
only  expficitly  available,  under  the 
CPSA. 

List  of  Subjects  in  16  CFR  Part  1145 

Administrative  practice  and 
procedure.  Consumer  protection.  Fire 
protection.  Infants  and  children. 
Packaging  and  containers.  Multi- 
purpose lighters. 

For  the  reasons  given  above,  the 
Commission  amends  Title  16,  Chapter 
n.  Subchapter  B,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1 145— REGULATION  OF 
PRODUCTS  SUBJECT  TO  OTHER 
ACTS  UNDER  THE  CONSUMER 
PRODUCT  SAFETY  ACT 

1.  The  authority  citation  for  part  1145 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2079(d). 

2.  A  new  §  1145.17  is  added  to  read 
as  follows: 

§1145.17  MuM-purpoM  lighters  that  can 
be  operated  by  children;  risks  o(  death  or 
Injury. 

(a)  The  Commission  finds  that  it  is  in 
the  public  interest  to  regulate  imder  the 
Consiuner  Product  Safety  Act  any  risks 
of  injury  associated  with  the  fact  that 
multi-piupose  fighters  can  be  operated 
by  young  children,  rather  than  to 
regulate  such  risks  under  the  Federal 
Hazardous  Substances  Act  or  the  Poison 
Prevention  Packaging  Act  of  1 970. 

(b)  Therefore,  if  the  Commission  finds 
regulation  to  be  necessary,  risks  of  death 
or  injury  that  are  associated  with  multi- 
purpose lighters  because  the  lighters  can 
be  operated  by  young  children  shall  be 
regulated  imder  one  or  more  provisions 
of  the  Consumer  Product  Safety  Act. 
Other  risks  associated  with  such 
fighters,  and  that  are  based  solely  on  the 
fact  that  the  fighters  contain  a  hazardous 
substance,  shall  continue  to  be  regulated 
under  the  Federal  Hazardous 
Substances  Act. 


\ 
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Dated:  September  25, 1998. 
Sadjre  E.  Dunn, 
Secretary. 

Consumer  Product  Safety  Commission. 
[FR  Doc.  98-26170  Filed  9-29-98;  8:45  am] 
8IUINQ  CODE  636»41-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1212 

Multi-Purpose  Lighters;  Notice  of 
Proposed  Rutemaking 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  has  reason 
to  believe  that  unreasonable  risks  of 
injury  and  death  are  associated  with 
multi-piupose  Ughters  that  can  be 
operated  by  children  imder  age  5.  Multi- 
purpose lighters  are  hand-held,  self- 
igniting,  flame-producing  products  that 
operate  on  fuel  and  typically  are  used  to 
light  devices  such  as  diarcoal  and  gas 
grills  and  fireplaces.  Devices  intended 
primarily  for  igniting  smoking  materials 
are  excluded;  such  products  are  already 
subject  to  a  child-resistance  standard  at 
16  CFR  part  1210. 

The  Commission  is  aware  of  178  fires 
firom  January  1988  through  August  6, 
1998,  that  were  started  by  children 
under  age  5  using  multi-purpose 
lighters.  These  fires  resulted  in  29 
deaths  and  71  injuries. 

This  notice  of  proposed  rulemaking 
("NPR")  proposes  a  rule  mandating 
performance  standards  for  the  child 
resistance  of  multi-purpose  lighters.  The 
Commission  solicits  vmtten  comments 
from  interested  persons  on  the  proposed 
rule. 

DATES:  Written  comments  and 
submissions  in  response  to  this  notice 
must  be  received  by  the  Commission  by 
December  14, 1998. 

Comments  on  elements  of  the 
proposal  that,  if  issued,  would 
constitute  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  may  be  filed  with  the 
Office  of  Management  and  Budget 
("OMB")  and  with  the  Commission. 
Comments  will  be  received  by  OMB 
until  November  30. 1998. 
ADDRESSES:  Comments  to  CTSC  should 
be  mailed,  prefn-ably  in  five  copies,  to 
the  Office  of  the  Seoetary.  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502, 4330  East-West  Highway, 
Bethesda,  Maryland;  telephone  (301) 


504-0800.  Comments  may  also  be  filed 
by  telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Comments 
should  be  captioned  "NPR  for  Multi- 
purpose lighters." 

Comments  to  OMB  should  be  directed 
to  the  Desk  Officer  for  the  Consumer 
Product  Safety  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503.  The 
Commission  asks  commenters  to 
provide  copies  of  such  comments  to  the 
Commission's  Office  of  the  Secretary, 
v«th  a  caption  or  cover  letter  identifying 
the  materials  as  comments  submitted  to 
OMB  on  the  proposed  collection  of 
information  requirements  for  multi- 
piupose  lighters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Jacobson,  Project  Manager, 
Directorate  for  Epidemiology  and  Health 
Sciences,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0477,  ext.  1206; 
email  bjacobson@cpsc.gov. 
SUPPLEMENTARY  INFORMATION: 
A.  Background 

1.  The  product.  Multi-purpose  lighters 
are  defined  in  §  1212.2(a)(1)  of  the  rule 
proposed  below  as  follows: 

(a)(1)  Multi-purpose  lighter,  also 
known  as  grill  lighter,  fireplace  lighter, 
utility  lighter,  micro-torch,  or  gas  match, 
means:  A  hand-held,  self-igniting, 
flame-producing  product  that  operates 
on  fuel  and  is  used  by  consumers  to 
ignite  items  such  as  candles,  fuel  for 
fireplaces,  charcoal  or  gas-fired  grills, 
camp  fires,  camp  stoves,  lanterns,  fuel- 
fired  appliances  or  devices,  or  pilot 
lights,  or  for  uses  such  as  soldering  or 
brazing. 

(2)  Exclusions.  The  following 
products  are  not  multi-purpose  lighters: 

(i)  Devices  intended  primarily  for 
igniting  smoking  materials  that  are 
within  the  definition  of  "hghter"  in  the 
Safety  Standard  for  Qgarette  Lighters 
(16  CFR  1210.2(c)). 

(ii)  Devices  that  contain  more  than  10 
oz.  of  fuel, 
(iii)  Matches. 

Multi-purpose  lighters  often  have  a 
nozzle  long  enough  to  reach  hard-to- 
light  places.  Further,  the  long  nozzle 
allows  safer  igniticm  of  products,  such 
as  gas  grills,  where  the  ftiel  may  flare  up 
when  ignited.  On  certain  lighters,  the 
nozzle  is  flexible.  Multi-purpose  lighters 
also  include  lighters  with  shorter 
nozzles.  Some  of  this  group  include  a 
burner  that  operates  at  a  higher  flame 
temperature  dian  other  multi-piupose 
lighters.  These  lighters  are  sometimes 
referred  to  as  micro-torches. 

Multi-purpose  lighters  are  activated 
by  applying  pressure  to  a  trigger  or 


button  mechanism,  which  initiates  fiiel 
flow  and  causes  a  spark.  Most  multi- 
piuT)ose  lighters  now  sold  include  some 
type  of  on/off  switch.  Usually,  this  is  a 
two-position  slider-type  switch  that 
must  be  in  the  "on,"  or  unlocked, 
position  before  the  lighter  can  be 
activated. 

Some  multi-purpose  lighters  (micro- 
torches)  may  have  a  control  that  allows 
the  lighter  to  remain  lit  after  the  user 
lets  go  of  the  lighter.  This,  in 
conjimction  vrith  a  stable  base  or  stand, 
allows  hands-fi«e  operation  of  the 
lighter  during  operations  such  as 
soldering. 

The  on/off  switch  currently  provided 
on  multi-purpose  lighters  would  not 
comply  vjrith  the  requirements  for  child 
resistance  in  the  cigarette  lighter 
standard,  since  the  on/oB  switch  is  easy 
for  young  children  to  operate  and  does 
not  reset  to  the  "ofT'  position 
automatically  after  each  operation  of  the 
ignition  mechanism  of  the  lighter.  16 
CFR  1210.3(b)(1). 

2.  Procedural  background.  On  July  12, 
1993,  the  Commission  pubUshed  a 
consumer  product  safety  standard  that 
requires  disposable  and  novelty 
cigarette  lighters  to  have  a  child- 
resistant  mechanism  that  makes  the 
lighters  difficult  for  children  under  5 
years  old  to  operate.'  16  CFR  Part  1210. 
The  cigarette  lighter  standard  excludes 
lighters  that  are  primarily  intended  for 
igniting  materials  other  than  cigarettes, 
cigars,  and  pipes. 

In  February  1996,  Judy  L.  Carr 
petitioned  the  Commission  to  "initiate 
Rulemaking  Proceedings  to  amend  16 
CFR  Part  1210  Safety  Standard  for 
Cigarette  Lighters  to  include  the 
Scripto"  Tokai  Aim'n  Flame"™ 
disposable  butane  'multi-piupose' 
lighter  within  the  scope  of  that  standard 
and  its  child  resistant  performance 
requirements." 

On  May  7, 1996,  the  Commission 
published  a  Federal  Register  notice 
soUciting  comments  on  topics  related  to 
issues  raised  by  the  petition.  61  FR 
20503.  The  Commission  received  nine 
comments  in  response  to  that  notice. 
After  considering  these  comments  and 
the  other  available  information,  the 
Commission  voted  to  grant  the  petition 
and  commence  a  rulemaking  proceeding 
that  could  result  in  a  mandatory 
standard  for  the  child  resistance  of 
multi-purpose  lighters. 

The  rulemaking  was  commenced  by 
publication  in  the  Federal  Register  of  an 
advance  notice  of  proposed  rulemaking 
("ANPR").  62  FR  2327  (January  16, 
1997).  In  a  notice  published  January  8, 


'  58  FR  37S54.  The  standard  became  effective  July 
12.1994. 
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1998.  the  Commission  extended  the 
time  for  pubbshing  a  notice  of  proposed 
rulemaking  imtil  September  30. 1998. 
63  FR  1077. 

Nine  comments  were  received  in 
response  to  the  ANPR.  The  Commission 
responds  to  these  comments,  and  to 
three  comments  received  earUer.  in 
Section  H  of  this  notice.  After 
considering  these  comments,  the  results 
of  baseline  testing  of  currently-marketed 
multi-purpose  lifters  for  child 
resistance,  and  other  available 
information,  the  Commission  voted  to 
propose  the  mandatory  standard  for 
multi-purpose  lighters  set  forth  below. 

B.  Incident  Data 

The  CPSC's  staff  identified  a  total  of 
249  fires  reportedly  started  by  children 
playing  with  multi-purpose  lighters 
from  January  1988  to  the  present.  These 
fires  resulted  in  a  total  of  45  deaths  and 
97  injuries.  For  the  incidents  where  age 
of  the  fire  starter  was  known,  children 
under  age  5  ignited  178  fires  (76%). 
These  178  fires  resulted  in  29  deaths 
and  71  injuries.  See  Table  1.  Children 
age  5  and  older  ignited  57  fires  that 
resulted  in  16  deaths  and  19  injuries. 
An  additional  14  fires,  which  resulted 
in  7  injuries,  were  described  as  being 
caused  by  children,  but  their  ages  were 
not  given. 


Table  i.— Fires.  Deaths,  and  Inju- 
ries Caused  by  Children  Under 
Age  5  Playing  with  Multi-pur- 
pose Lighters,  by  Year 


Year 

Fires 

Deaths 

Irijuries 

IQflfl 

3 

1 
2 
2 
4 

7 
7 
17 
55 
47 
33 

1989 

2 

1990 

1 

1QQ1 

1992  

1 
3 

1 

1993    

4 

1W4    ■■■•«•■••■■• 

1995  ;. 

1 

6 
8 

4 

7 

8 

32 

1997  

8 

1998*  - 

14 

Total  

178 

29 

71 

Table  2.— Fatalities  That  CX;- 
curred  in  Multi-Purpose  Lighter 
Fires  Caused  by  a  Child  Under 
Age  6,  by  age  and  Relationship 
TO  THE  Child  Who  Ignited  the 
Fire.  i/i/8a-8/6/98 


Relationship 
to  Fire  Start- 
er 

Ages(years)  of  fatalities 

Total 

<5 

5-14 

15+ 

Total 

SeK 

29 
14 

7 
4 
4 

20 

14 

5 

1 

4 
2 

5 

Sibling 

Mother  

Other 

4 

2 

1 

•  Reports  received  through  August  6, 1998. 

Source':  Consumer  complaints,  newspaper 
clippings,  hospital  emergency  roonvtreated  in- 
juries, fire  department  reports,  and  investiga- 
tion reports. 

Twenty-four  of  the  29  fatalities  were 
children.  See  Table  2.  Twenty  were 
under  age  5;  four  were  between  the  ages 
of  5  and  14.  Fourteen  of  the  children 
who  died  had  started  the  fire.  Seven  of 
the  children  who  died  were  siblings  of 
the  fire  starter.  Four  of  the  five  adults 
who  died  were  mothers  of  the  children 
who  started  the  fires.  The  four 
remaining  fatalities  were  other  relatives, 
friends,  and  a  child  in  a  home  child-care 
setting. 


*  Reports  received  through  August  6, 1998. 

Source:  Consumer  cornplaints,  newspaper 
clippings,  hospital  emergency  roonvtreated  in- 
juries, fire  department  reports,  and  investiga- 
tion reports. 

Seventeen  of  the  71  people  who  were 
injured  required  hospitalization.  Several 
were  treated  for  extensive  second-  and 
third-degree  bvuns  requiring  long-term 
treatment.  In  addition  to  the  fatalities 
and  injuries,  most  fires  resulted  in 
property  damage.  Thirty-five  of  the  178 
reports  cited  property  damage  of 
$50,000  or  more. 

One  hundred  forty-six  of  the  178 
children  starting  the  fires  were  either  3 
or  4  years  old  (about  82  percent).  Three 
children  were  under  age  2,  indicating 
that  even  some  very  young  children  are 
capable  of  operating  multi-purpose 
lighters.  See  Table  3. 


TABLE  3 -AGE  DISTRIBUTION  OF  CHILDREN  UNDER  AGE  5  WHO  IGNITED  A  FiRE  WHILE  PLAYING  WITH  A  MULTI-PURPOSE 

LIGHTER,  1/1/88-8/6/98 


Age  of  child 
(years) 


Number  of  children 


Total 


178 


<2 


24 


81 


65 


<5* 


*Chil*en  were  under  age  5,  but  the  exact  year  of  age  was  not  reported. 

Source:  Consumer  complaints,  newspaper  clippings,  hospital  emergency  room-treated  injuries,  fire  department  reports,  and  investigation  re- 
ports. 


Many  of  the  children  found  the  multi- 
purpose Ughters  in  easily  accessible 
locations,  such  as  on  kitchen  counters 
or  furniture  tops.  Others,  however, 
obtained  the  Ughters  from  more 
inaccessible  locations,  such  as  high 
shelves  or  cabinets,  where  parents  tried 
to  hide  them. 

Reports  of  these  fires  were  received 
from  many  sources,  including  the 
petitioner.  ANPR  commenters.  fire 
departments,  consumers,  newspapers, 
and  the  CPSC's  National  Electronic 
Injury  Surveillance  System  ("NEISS"). 
The  number  of  fires  reported  each  year 
increased  sharply  beginning  in  1995. 
Part  of  the  increase  is  believed  to  be  due 
to  CPSC's  increased  efforts  to  obtain 
more  information  on  fires  caused  by 


children  playing  with  cigarette  lighters, 
to  monitor  the  effectiveness  of  the  1994 
standard.  Because  these  data  are  actual 
incidents  rather  than  national  estimates, 
the  extent  of  the  total  problem  may  be 
greater. 

National  Fire  Incident  Reporting 
System  ("NFIRS")  data,  upon  which 
national  fire  loss  estimates  are  based,  do 
not  specify  the  age  of  the  child  who 
started  the  fire  or  the  type  of  lighter 
involved.  The  staff  is  currently 
conducting  a  study  to  evaluate  the 
effectiveness  of  the  Safety  Standard  for 
Cigarette  Lighters.  Data  collection,  based 
on  reports  from  participating  fire 
departments,  began  in  November  1997 
and  will  continue  through  the  fall  of 
1998.  The  resuUs  of  the  Cigarette  Lighter 


Evaluation  Study  will  provide 
information  about  the  age  of  the  child 
who  started  the  fire  and  the  Ughter  type, 
i.e..  cigarette  or  utility. 

The  1998  NFIRS  data  covering  the 
study  period  are  not  expected  to  be 
available  until  2000.  due  to  the  time  lag 
involved  in  local  jurisdictions 
forwarding  data  to  the  U.S.  Fire 
Administration.  At  that  time,  the 
Commission  will  be  able  to  apply  the 
results  of  the  Cigarette  Lighter 
Evaluation  Study  to  the  NFIRS-based 
data  in  order  to  provide  national 
estimates  of  incidents  involving  multi- 
purpose lighters. 

In  the  178  incidents  started  by 
children  under  5,  the  brand  name  of  the 
lighter  involved  was  reported  in  86 
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incidents.  Of  these,  77  (90  percent) 
involved  one  manufacturer,  which  has 
about  a  90  percent  share  of  the  market. 
There  were  five  other  brands  identified 
in  the  remaining  six  incidents. 

The  high  proportion  of  deaths  of 
children  imder  age  5,  and  the  severity 
of  the  injuries,  illustrate  the  hazard 
associated  with  children  playing  with 
multi-piupose  lighters.  Nationally,  39 
percent  of  the  estimated  780  children 
under  age  5  who  died  in  home  fires 
annually  between  1991  and  1995  were 
in  fires  started  by  a  child  playing, 
usually  with  lighters  or  matches.  The 
data  reported  by  the  staff  indicate  that 
children  playing  with  multi-ptupose 
lighters  have  become  a  part  of  this 
problem. 

C  Baseline  Testing 

To  establish  the  level  of  child 
resistance  of  multi-piupose  Ughters  that 
are  currently  on  the  market,  CPSC 
contractors  conducted  "baseline" 
testing  of  surrogates  of  5  different 
models  of  multi-purpose  lighters,  using 
the  test  protocol  for  cigarette  lighters  (at 
16  CFR  1210.4).  As  far  as  child- 
resistance  performance  is  concerned, 
the  cigarette  lighter  protocol  is 
essentially  identical  to  the  protocol 
proposed  below  for  multi-purpose 
lighters.  Thre©  of  the  multi-purpose 
lighters  tested  have  triggers,  one  has  a 
pushbutton,  and  one  has  a  squeeze 
handle.  All  of  the  Ughters,  except  the 
model  with  the  squeeze  handle,  have  an 
on/off  switch  that  must  be  in  the  "on," 
or  unlocked,  position  to  operate  the 
lighter. 

The  lighters  tested  were  not  designed 
to  be  child  resistant.  The  Commission 
used  the  results  of  the  baseline  testing 
to  calculate  the  potential  benefits  of 
mandatory  requirements  for  multi- 
purpose lighters,  as  discussed  in  the 
Preliminary  Regulatory  Analysis  at 
Section  G  of  this  notice. 

The  test  protocol  that  was  used  for  the 
baseline  testing  requires  panels  of  100- 
200  children  to  determine  the  child 
resistance  of  lighters.  The  test  is 
conducted  with  pairs  of  children  using 
surrogate  lighters.  A  surrogate  lighter 
has  no  fuel,  and  produces  a  signal 
instead  of  a  flame  when  the  lighter  is 
operated.  Staff  engineers  designed  and 
built  the  battery-operated  surrogate 
lighters  used  for  the  baseline  testing. 
After  the  lighters  were  equipped  with 
surrogate  systems,  the  engineering  staff 
verified  that  the  operation  forces  were 
the  same  as  the  forces  in  the  actual 
production  lighters. 

To  begin  the  test,  the  tester 
demonstrates  the  signal  that  the  lifter 
makes  and  asks  the  children  to  try  to 
make  the  signal  with  their  lighters.  The 


children  are  given  5  minutes  to  try  to 
operate  the  hghter.  If  one,  or  both,  of  the 
children  are  unsuccessful  in  the  first  5 
minutes,  the  tester  demonstrates  the 
lighters'  operation  using  each  child's 
lighter.  This  visual  demonstration,  with 
no  additional  description  of  how  the 
lighter  operates,  is  followed  by  another 
5-minute  test  period. 

The  cigarette  lighter  test  protocol 
allows  unfueled  production  lighters 
with  distinct  operating  sounds  to  be 
tested  without  special  surrogate  lighter 
systems.  However,  for  all  but  one  test, 
the  staff  used  surrogate  Ughters  to 
provide  assurance,  beyond  the  sound  of 
the  trigger  click,  that  the  children  had 
successfully  operated  the  Ughters.  One 
of  the  lighter  models  was  tested  both 
with  and  without  a  surrogate  system  to 
determine  if  the  results  would  be 
comparable. 

In  five  of  the  seven  tests,  the  testers 
gave  the  lighters  to  the  children  with  the 
svritch  "ofT"  at  the  beginning  of  the  test. 
Children  who  successfully  operated 
these  lighters  turned  the  switch  "on" 
and  pulled  the  trigger.  After  the 
demonstration,  the  testers  returned  the 
lighters  to  the  children  with  the  switch 
in  the  same  position  the  children  left 
them  at  the  end  of  the  first  5-minute  test 
period.  In  the  sixth  test.  Model  D  was 
retested  with  the  Ughters'  svdtch  in  the 
"on"  position.  Almost  90  percent  of  the 
children  were  able  to  operate  the 
Ughters  is  this  test.  In  the  seventh  test, 
the  lighters  did  not  have  an  on/off 
switch.  Over  95  percent  of  the  children 
were  able  to  operate  this  Ughter. 

Table  4  summarizes  the  results  of  the 
baseline  testing.  For  a  frame  of 
reference,  the  standard  for  cigarette 
Ughters  requires  a  minimum  child 
resistance  of  85  percent.  The  child 
resistance  of  the  Ughters  tested  with  the 
on/off  switch  in  the  "off"  position 
ranged  fiom  24  to  41  per  cent. 
Therefore,  none  of  the  Ughters  met  the 
requirements  of  the  cigarette  Ughter 
standard. 

Table  4.— Baseline  Test  Results 


Table  4.— Baseline  Test  Results— 
Continued 


Lighter 


TEST1  Model 
A— Trigger 
wittKHit  surro- 
gate system  ... 

TEST  2  Model 
A— Trigger 

TEST  3  Model 
B— Pushbutton 

TEST  4  Model 
C— Trigger 

TEST  5  Model 
[>— Trigger 


Successful 
operations 


Child  resist- 

once 

(percent) 


63/100 
66/100 
63/100 
76/100 
59/100 


37 
34 
37 
24 
41 


Lighter 

Successful 
operations 

Child  resist- 
ance 
(percent) 

TEST  6  Model 
D— Tngger 
switch  ufv 
locked  ("on") 

TEST  7  Model 
E— Squeeze 
Handle(no  on/ 
off  swritoh)  „.... 

88/100 
96/100 

12 

4 

D.  The  Proposed  Standard 

Scope.  As  noted  previously,  the 
products  subject  to  the  draft  proposed 
standard  are  multi-purpose  lighters,  also 
referred  to  as  grill  Ughters,  fireplace 
Ughters,  utility  Ughters,  micro-torches, 
or  gas  matches.  "Hiese  are  hand-held, 
flame-producing  devices  that  operate  on 
fuel  and  are  used  by  consiuners  to  ignite 
candles,  fuel  for  fireplaces,  charcoal  or 
gas-fired  griUs,  campfires,  camp  stoves, 
lanterns,  or  fuel-fired  appUances.  The 
definition  of  multi-purpose  Ughters 
excludes  matches,  lighters  intended 
primarily  for  igniting  smoking  materials, 
and  devices  with  more  than  10  oz.  of 
fuel. 

Requirements.  Most  of  the  provisions 
of  the  proposed  standard  are  essentially 
the  same  as  the  Safety  Standard  for 
Qgarette  Lightere,  including  a  required 
child  resistance  of  85  percent.  The  test 
protocol  for  evaluating  the  child 
resistance  of  Ughters  is  also  the  same, 
although  there  are  some  wording 
changes  for  clarification  of  original 
intent. 

In  contrast  to  the  Safety  Standard  for 
Cigarette  Lightere,  the  proposed  rule 
covers  all  refiUable  and  nonrefillable^ 
multi-purpose  Ughters  regardless  of 
their  cost.  The  bc^line  testing  showed 
that  63  out  of  100  children  were  able  to 
operate  a  seemingly  unwieldy  $40.00  ' 
Ughter  with  a  very  long  handle  and  an 
18-inch  flexible  nozzle. 

Some  industry  membera  expressed 
concern  that  the  additional  time 
required  to  activate  a  child-resistant 
mechanism  coidd  increase  the  risk  of 
flash-back  from  accumulated  gas  where 
the  Ughter  did  not  Ught  on  the  first 
attempt.  As  discussed  in  more  detail 
later  in  this  notice,  the  Commission 
does  not  know  how  the  potential  for 
flash-back  would  be  affiected  by  child- 
resistant  mechanisms  and  soUcits 
information  on  this  issue.  To  minimiw> 
or  eliminate  any  additional  risk, 
however,  the  proposed  rule  specifies 
that  a  multi-purpose  Ughter  must  aUow 
multiple  operations  of  the  ignition 
mechanism  (with  fiiel  flow)  without 


52400  Federal  Register /Vol.  63.  No.  189 /Wednesday.  September  30.  1998  /  Proposed  Rules 


further  operation  of  the  child-resistant 
mechanism,  unless  the  lighter  requires 
only  one  motion  to  both  (i)  overcome 
the  child-resistant  mechanism  and  (ii) 
ignite  the  fuel.  The  Commission  could 
reconsider  this  requirement  if  additional 
information  indicates  that  any 
additional  risk  of  flashback  is  not 
significant,  that  allowing  multiple 
activations  after  operation  of  the  child- 
resistant  mechanism  would  cause  an 
additional  risk  of  child-play  fires,  or 
that  the  cost  of  this  requirement  is 
excessive. 

Some  multi-purpose  lighters  allow  the 
lighter  to  remain  lit  after  it  is  released 
by  the  user.  This  can  allow  hands-free 
operation  during  operations  such  as 
soldering.  The  Commission  is  interested 
in  information  from  the  public  and 
affected  industry  on  the  need  for  a 
hands- free  feature  and  on  any  additional 
risk  of  child-play  fires  that  such  a 
feature  might  bring  to  child-resistant 
lighters.  The  proposed  rule  allows  a 
lighter  to  remain  lit  after  being  released 
by  the  user  under  certain  circiunstances. 

To  address  the  child-resistance  issue 
with  respect  to  lighters  that  have  this 
hands-free  feature,  the  Conunission  is 
proposing  two  requirements  that  are  not 
in  the  cigarette  lifter  standard.  The 
first  new  requirement  (§  1212.3(b)(2)) 
will  help  prevent  the  dangerous 
situation  where  a  child  who  operates 
the  child-resistant  mechanism  and 
lights  the  lighter  could  create  a  flame 
that  would  not  go  out  when  the  lighter 
is  released,  even  if  it  is  dropped.  The 
proposed  rule  specifies  that,  after  the 
Ughter  is  lit.  an  additional  manual 
operation  must  be  performed  to  activate 
the  feature  that  allows  the  Ughter  to 
bum  without  being  held  by  the  user. 
Under  normal  operation,  this  featiu« 
will  prevent  multi-purpose  lighters  from 
being  ignited  when  the  hands-free 
feature  is  engaged. 

The  second  new  requirement  is  that  a 
lifter  that  remains  lit  after  it  is  released 
need  not  retimi  automatically  to  the 
child-resistant  condition  when  it  is 
released.  It  must  automatically  reset, 
however,  when  or  before  the  user  lets  go 
of  the  ligbter  after  turning  off  the  flame. 
This  allows  hands-free  operation  but 
requires  that,  by  the  time  the  lighter  is 
released,  either  without  or  after  hands- 
free  operation,  the  child-resistant 
mechanism  will  have  reset 
automatically. 

The  draft  standard  has  recordkeeping 
and  reporting  requirements  that  will 
allow  the  Commission  to  ensiu«  that  • 
fighters  comply.  The  draft  standard  also 
requires  manufacturers  and  importers  to 
provide  a  certificate  of  compliance  to 
any  distributor  or  retailer  to  whom  the 
lighters  are  deUvered.  Anti-stockpiling 


provisions  are  designed  to  prevent  the 
importation  or  manufacture  of  excessive 
numbers  of  noncomplying  lighters 
between  publication  of  the  final  rule 
and  the  effective  date.  The  definition  of 
base  period  for  the  anti-stockpiling 
provisions  has  been  changed  to  "the 
most  recent  calendar  year"  rather  than 
"any  1-year  period  during  the  5-year 
period"  prior  to  publication  of  the  final 
rule.  This  change  from  the  Safety 
Standard  for  Cigarette  Lighters  was 
recommended  by  the  Tedmical  Task 
Group  of  ASTM  F1502.  The  U.S. 
Customs  Service  keeps  its  records  by 
calendar  year,  and  it  is  more  practical 
for  the  Commission  to  obtain  data  on 
imports  for  the  most  recent  year.  The 
Technical  Task  Group  also  suggested 
that  importers  be  required  to  provide 
the  Commission  with  docxmientation  of 
importation  numbers  for  both  the 
baseline  period  and  the  anti-stockpiling 
period.  TTiese  requirements  will  assist 
the  Commission  in  enforcing  the  anti- 
stockpiling  provisions. 

E.  Statutory  Authority  for  This 
Proceeding 

Three  of  the  statutes  administered  by 
the  Commission  have  at  least  some 
relevance  to  the  risk  posed  by  non- 
child-resistant  multi-purpose  lighters. 
These  are  the  Consumer  Product  Safety 
Act  ("CPSA").  15  U.S.C.  2051-2084;  the 
Poison  Prevention  Packaging  Act 
("PPPA").  15  U.S.C.  1471-1476;  and  the 
Federal  Hazardous  Substances  Act 
("FHSA").  15  U.S.C.  1261-1278.  The 
Commission  has  decided  to  use  the 
authority  of  the  CPSA  to  issue  the 
proposed  standard  for  the  child 
resistance  of  multi-piupose  lighters.  A 
full  explanation  of  the  Commission's 
reasons  for  that  decision  is  published  in 
this  issue  of  the  Federal  Register  in  a 
notice,  under  section  30(d)  of  the  CPSA, 
that  proposes  a  rule  determining  that  it 
is  in  the  public  interest  to  regulate  this 
risk  under  the  CPSA.  rather  than  the 
FHSA  or  the  PPPA.  15  U.S.C.  2079(d). 

The  procedure  prescribed  by  the 
CPSA  is  as  follows.  The  Commission 
first  must  issue  an  ANPR  as  provided  in 
section  9(a)  of  the  CPSA.  15  U.S.C. 
2058(a).  This  was  done  by  publishing 
the  Federal  Register  notice  of  January 
16. 1997.  If  the  Commission  decides  to 
continue  rulemaking  proceeding  after 
considering  responses  to  the  ANPR.  the 
Commission  must  then  publish  the  text 
of  the  proposed  rule,  along  with  a 
preliminary  regulatory  analysis,  in 
accordance  with  section  9(c)  of  the 
CPSA.  15  U.S.C.  2058(c).  This  Federal 
Register  notice  constitutes  the  notice  of 
proposed  rulemaking.  If  the 
Commission  then  wishes  to  issue  a  final 
rule,  it  must  publish  the  text  of  the  final 


rule  and  a  final  regulatory  analysis  that 
includes  the  elements  stated  in  section 
9(f)(2)  of  the  CPSA.  15  U.S.C.  2058(f)(2). 
Arid  before  issuing  a  final  regulation, 
the  Conmiission  must  make  certain 
statutory  findings  concerning  voluntary 
standards,  the  relationship  of  the  costs 
and  benefits  of  the  rule,  and  the  burden 
imposed  by  the  regulation.  CPSC  section 
9(f)(3),  15  U.S.C.  2058(f)(3).  Preliminary 
findings  are  contained  in  this  proposed 

rule. 

Comments  should  be  mailed, 
preferably  in  five  copies,  to  the  Officeof 
the  Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207- 
0001.  or  delivered  to  the  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Room  502, 4330  East-West 
Highway.  Bethesda.  Maryland  20814; 
telephone  (301)  504-0800.  Comments 
may  also  be  filed  by  telefacsimile  to 
(301)  504-0127  or  by  email  to  cpsc- 
os@cpsc.gov.  Comments  should  be 
captioned  "NPR  for  Multi-purpose 
lighters."  All  comments  and 
submissions  should  be  received  no  later 
than  December  14. 1998. 

F.  Market  Information 

The  Product.  Most  multi-purpose 
lifters  are  sold  at  retail  for  $2.50  to  $8 
each.  Other  multi-purpose  lighters  have 
additional  features,  such  as  refillable 
fuel  chambers,  flexible  extended 
nozzles,  and  spark  mechanisms 
powered  by  replaceable  batteries.  These 
lighters  can  retail  for  about  $20  or  more. 
The  type  of  multi-purpose  lighter 
known  as  "micro-torches"  also  have 
applications  in  soldering,  hobbies,  and 
crafts. 

Manufacturers.  Although  the  precise 
number  is  unknown,  industry  sources 
estimate  that  there  may  be  as  many  as 
20  manufacturers  of  multi-purpose 
lighters  and  as  many  more  importers 
and  private  labelers.  Some 
manufactvirers  supply  more  than  one 
importer  or  private  labeler.  The  number 
of  firms  participating  in  the  market  is 
expected  to  increase  as  sales  increase. 
Three  manufacturers  are  members  of  the 
Lighter  Association,  a  trade  association 
representing  manufacturers  of  cigarette 
lighters.  The  Lighter  Association 
estimates  that  its  members  have  more 
than  95  percent  of  the  market  for  multi- 
purpose lighters  in  the  United  States. 
The  manufacturer  with  the  largest 
market  share  is  Scripto-Tokai 
Corporation.  Industry  sources  indicate 
that  Scripto-Tokai  may  have  90  percent 
of  the  market.  Other  major 
manufacturers  include  Swedish  Match 
(Cricket"  brand).  BIC.  and  Flamagas. 

Retail  prices  for  multi-purpose 
lighters  generally  start  at  less  than 
$2.50.  and  most  retail  for  less  than 
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$8.00.  However,  some  high-end  multi- 
purpose lighters  retail  for  $20  to  $40  or 
more.  These  are  generally  refillable 
lighters  with  battery  powered  ignition 
systems  that  ensure  a  more  reliable 
ignition.  Micro-torches  have  been 
observed  retailing  for  as  little  as  $12,  but 
they  more  frequently  retail  for  firom 
about  $20  to  more  than  $100.  The  high- 
end  and  micro-torch  lighters  combined 
may  have  less  than  three  percent  of  the 
market  for  multi-purpose  lighters. 

BIC  Corporation  recently  introduced  a 
multi-purpose  Ughter  that  is  believed  to 
meet  the  requirements  of  the  proposed 
rule.  BIC  expected  that  its  multi- 
purpose lighter  would  sell  for  between 
$3.99  and  $4.99,  but  its  observed  retail 
prices  have  been  as  low  as  $3.49  and  as 
high  as  $5.49. 

BIC  Corporation  manufactures  its 
multi-purpose  Ughter  at  a  facihty  in 
South  Carolina.  Only  one  other 
manufacturer,  Donel,  is  known  to 
produce  multi-purpose  lighters 
domestically.  Scripto-Tokai  imports  its 
Ughters  from  Mexico.  Flamagas  (CUpper 
brand)  Ughters  are  produced  in  Spain. 
Most  other  Ughters  are  manufactured  in 
Asian  countries,  such  as  the 
PhiUppines,  Taiwan,  Korea,  and  China. 
Another  manufactiu«r  is  marketing  a 
multi-purpose  Ughter  for  about  $25  that 
has  features  designed  to  be  child 
resistant,  but  this  Ughter  has  not  been 
tested  according  to  the  protocol  in  the 
Safety  Standard  for  Cigarette  Lighters, 
16  CFR  part  1210. 

Sales  and  useful  product  life.  The 
most  common  type  of  multi-purpose 
Ughters  was  introduced  by  Scripto- 
Tokai  in  1985.  According  to  Scripto- 
Tokai,  it  sold  one  milUon  units  the  first 
year.  Micro-torches,  representing  a 
small  portion  of  the  annual  unit  sales  of 
multi-purpose  lighters,  were  also 
introduced  around  1985.  Sales  of  multi- 
purpose Ughters  have  been  increasing 
rapidly  since  their  introduction.  An 
estimated  16  milUon  units  were  sold  in 
1995,  and  an  estimated  20  milUon  units 
are  expected  to  be  sold  in  1998.  Industry 
soiuces  expect  sales  to  increase  at  the 
rate  of  5  to  10  percent  annually  over  the 
•  next  several  years.  More  than  100 
milUon  multi-purpose  Ughters  have 
been  sold  since  1985. 

The  useful  Ufe  of  a  multi-purpose 
Ughter  depends  on  the  frequency  and 
purpose  for  which  it  is  used.  If  a  typical 
mtilti-purpose  Ughter  contains  enough 
fuel  for  an  average  of  1,000  Ughts^,  a 


multi-purpose  lighter  that  is  used 
several  times  a  day  would  last  less  than 
one  year.  On  the  other  hand,  a  Ughter 
that  is  used  less  than  once  a  day,  or  only 
seasonally,  could  be  expected  to  be  used 
much  longer.  While  about  20  milUon 
Ughters  were  reportedly  sold  in  1997.  a 
study  based  on  a  panel  of  20.000 
households  indicated  that  fewer  than  8 
milUon  U.S.  households  purchased 
multi-purpose  lighters  between  October 
1996  and  October  1997.3  This  suggests 
that  most  multi-purpose  lighters  have  a 
useful  life  of  less  than  one  year,  and/or 
that  a  large  proportion  of  households 
that  have  multi-purpose  Ughters  use 
more  than  one  Ughter  over  the  course  of 
a  year.  The  useful  life  of  the  more 
expensive  models,  however,  can  be 
substantially  longer,  since  they  are 
refillable  and  not  designed  to  be 
disposable.  Therefore,  these  Ughters  can 
be  expected  to  have  useful  lives  of 
several  years.  Thus,  although  the  unit 
sales  of  these  products  account  for  a 
very  small  portion  of  the  annual  sales  of 
multi-piupose  lighters,  they  can  be 
expected  to  account  for  a  larger  portion 
of  the  products  in  consujners'  hands 
because  they  do  not  have  to  be  replaced 
as  often. 

Substitutes  for  multi-purpose  lighters. 
Several  products  are  reasonable 
substitutes  for  multi-purpose  Ughters. 
The  most  common  substitute  is 
probably  the  match.  Compared  with 
about  8  million  households  purchasing 
multi-purpose  lighters  in  1997,  a  1991 
study  for  the  CPSC  indicated  that  more 
than  60  milUon  households  had  either 
book  or  box  matches.  Cigarette  lighters 
are  also  common  substitutes  for  multi- 
purpose Ughters. 

Assuming  that  the  typical  multi- 
purpose Ughter  has  enough  fuel  for 
1,000  lights,  the  consumer  cost  per  light 
is  between  0.25  cents  (i.e.,  one-fourth  of 
one  cent)  and  0.8  cents.*  The  consumer 
cost  per  light  for  kitchen  matches  is 
estimated  to  be  less  than  0.3  cents. 
Other  types  of  matches,  such  as  book 
matches,  cost  less  per  light.  The  cost  per 
light  of  cigarette  Ughters  is  about  0.1 
cents. 

There  are  also  reasonable  substitutes 
for  micro-torches  when  they  are  used  in 
appUcations  such  as  soldering.  The 
closest  substitutes  would  likely  be  non- 
self-igniting  micro-torches.  These  are 
functionally  identical  to  self-igniting 
micro-torches,  except  that  they  must  be 


*  What  constitutes  an  "average"  light  is  leu 
certain  than  with  cigarette  lighters,  where  the 
average  time  to  light  a  cigarette  is  fairly  predictable. 
While  using  a  multi-purpose  lighter  to  light  a 
candle  may  require  little  time  (and  fuel),  lighting  a 
gas  grill  may  require  more  time.  The  multi-purpose 
lighter  would  have  to  be  lit  and  the  gas  turned  on. 


and  then  the  gas  would  have  to  build  up  to  an 
ignitable  level. 

'  Information  Resources  Inc.  study.  Result* 
provided  by  BIC  Corporation. 

*  If  the  retail  price  of  a  multi-purpose  lighter  is 
J2.50,  then  $2.50/1.000  lights  is  SO.0025/light.  If  the 
retail  price  of  a  multi-purpose  lighter  is  $8.00,  then 
$8.00/1,000  lights  U  S0.006/light 


ignited  with  a  match  or  other  external 
Ughter.  Electric  soldering  irons  can  also 
be  used  for  many  of  the  same 
appUcations.  The  cost  to  consumers  of 
these  substitutes  may  be  similar  to  the 
cost  of  micro-torches  when  used  in 
some  applications. 

G.  PreUminary  Regulatory  Analysis 

Potential  benefits  of  the  proposed 
rule.  The  proposed  rule  is  intended  to 
reduce  fires  resulting  from  young 
children  playing  with,  or  otherwise 
attempting  to  operate,  multi-purpose 
Ughters.  TTie  benefits  to  society  of  the 
proposed  rule  are  the  expected 
reduction  in  fires  and  in  the  deaths, 
injuries,  and  property  damage 
associated  with  these  fires.  While  the 
proposed  rule  is  intended  to  address 
such  fires  caused  by  children  under  the 
age  of  5  years,  there  may  also  be  some 
reduction  in  the  niunber  of  fires  started 
by  children  over  the  age  of  5  years. 

The  Commission  is  aware  of  119  fires 
from  1995  through  1997  that  were 
started  by  children  under  age  5  years 
playing  with,  or  otherwise  attempting  to 
operate,  multi-purpose  lighters.  These 
incidents,  which  are  summarized  in 
Table  5  below,  resulted  in  18  deaths,  48 
injiuies,  and  substantial  property 
damage.  Assuming  a  cost  of  $5  milUon 
for  each  fataUty,  an  estimate  that  is 
consistent  with  the  existing  Uterature,  a 
point  estimate  of  the  societal  costs  of  the 
known  fataUties  between  1995  and  1997 
is  approximately  $90  milUon.  Of  the  48 
nonfatal  injuries,  12  involved  victims 
that  were  hospitalized  with  bums,  some 
severe.  An  earUer  CPSC  study  estimated 
that  the  average  cost  of  a  hospitaUzed 
fire  bum  was  $898,000;  the  average  cost 
of  a  nonhospitalized  bum  injury  was 
estimated  to  be  $15,000.^  These 
estimates  include  medical  treatment, 
lost  income,  and  pain  and  suffering. 
Using  these  estimates,  the  total  cost  of 
known  injuries  from  Table  5  is 
approximately  $11.3  milUon  ((12  x 
$898,000)  +  (34  X  $15,000)).  The 
property  damage  associated  with 
cigarette  Ughter  fires  from  child  play 
was  estimated  to  be  an  average  of 
$15,000  per  incident.  Assuming  the 
incidents  with  multi-purpose  Ughters 
are  similar  to  those  resulting  from 
cigarette  Ughters.  the  total  property 
damage  associated  with  the  incidents  in 
Table  5  is  estimated  to  be  at  least  $1.8 
milUon  ($15,000  x  117  fires). 


>Ray,  Dale  R.  and  William  W.  ZamuU.  Societal 
Cottt  (^Cigaiette  fires.  U.  S.  Consumer  Product 
Safety  Commission,  August,  1993. 
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Table  5.— Fire  losses  Resulting 
From  Children  Under  5  Operat- 
ing MULTI-PURPOSE  UGHTERS 


Year 

1995 

1996 

1997 

Total 

Fires 

Deaths 

Injuries 

17 
6 
8 

56 
8 

32 

47 
4 
8 

119 
18 
48 

The  total  societal  cost  of  the  known 
incidents  for  the  three  years,  including 
the  costs  associated  with  deaths, 
injuries,  and  property  damage,  is  about 
$103  million.  This  averages  about  $34.4 
million  per  year.  It  is  important  to  note 
that  these  cost  estimates  are  based  only 
on  the  incidents  reported  to  CPSC.  not 
on  aggregate  fire  loss  estimates.  There 
likely  are  other  incidents  of  which  CPSC 
is  not  aware.  If  so,  the  $34.4  million 
figure  understates  the  average  annual 
societal  cost  of  child-play  multi-purpose 
lighter  fires  that  occurred  between  1995 
and  1997. 

The  proposed  rule  is  not  expected  to 
eliminate  all  fire  incidents  involving 
children  under  the  age  of  5.  Some 
children  will  probably  be  able  to  operate 
multi-purpose  lighters  that  meet  the 
requirements  of  the  rule.  Indeed,  a 
multi-purpose  lighter  will  meet  the 
requirements  of  the  proposed  rule  if  no 
more  than  15  percent  of  the  subjects  in 
the  test  panel  can  operate  the  Ughter  (or 
the  surrogate  used  in  place  of  the 
lighter). 

On  the  other  hand,  some  children 
under  the  age  of  5  cannot  operate  the 
"non-child-resistant"  multi-purpose 
lighters  ciurently  on  the  market.  CPSC 
baseline  testing  indicates  that, 
depending  on  the  model,  4  to  41  percent 
of  test  subjects  cannot  operate  non- 
child-resistant  multi-piupose  lighters. 
Therefore,  all  other  things  being  equal, 
the  proposed  rule  for  multi-purpose 
lighters  is  expected  to  reduce  the 
number  of  children  under  the  age  of  5 
that  can  operate  multi-purpose  lighters 
by  75  to  84  percent,  depending  on  the 
model.^  Assuming  that  this  reduces  the 
number  of  fires  started  with  multi- 
purpose lighters  by  children  under  the 
age  of  5  by  the  same  percentage,  the 
societal  costs  of  the  fires  will  be 
reduced.  For  example,  for  the  period 
1995  through  1997,  societal  costs  would 
have  been  reduced  by  at  least  $25.7 
million  to  $28.8  million  annually  had 


•For  lighten  that  already  have  a  high  baseline 
child  resistance  (e.g.,  could  not  be  operated  by  41 
percent  of  the  test  subjects,  the  improvement  will 
be  75  percent  1(0.85  -0.41)/(1.0-  .41)=0.75l.  For 
lighters  that  do  not  have  a  high  degree  of  baseline 
child  resistance  (e.g.,  could  not  be  operated  by  only 
4  percent  of  the  test  subjects,  the  improvement  will 
be  84  percent  |(.85  -  .04)/(l  -  .04)=.84l. 


all  multi-purpose  lighters  been  child 
resistant. 

The  expected  benefits  of  the  proposed 
rule  will  be  even  higher  if 
manufacturers  achieve  a  child- 
resistance  level  greater  than  85  percent. 
The  experience  with  cigarette  lighters 
indicates  that  most  manufacturers 
achieve  90  percent  or  higher  child 
resistance.  If  manufacturers  of  multi- 
purpose lighters  achieve  the  same  level 
of  child  resistance,  the  estimated 
societal  benefits  of  the  proposed  rule 
could  be  6  to  11  percent  higher  than  set 
forth  above. 

Potential  costs  of  the  proposed  rule. 
There  would  be  several  types  of  costs 
associated  with  the  proposed  rule. 
Manufacturers  would  have  to  devote 
some  resources  to  develop  or  modify 
technology  to  produce  child-resistant 
multi-purpose  lighters.  Before  being 
marketed,  the  lifters  must  be  tested 
and  certified  to  the  new  standard. 
Manufacturing  child-resistant  lighters 
may  require  more  labor  or  material  than 
non-child-resistant  lighters.  Finally,  the 
utility  that  consumers  derive  from 
lighters  may  be  diminished  if  the  new 
lighters  are  more  difficult  to  operate. 

Manufacturing  costs.  Manufacturers 
will  have  to  modify  their  existing  multi- 
purpose lighters  to  comply  with  the 
proposed  rule.  In  general,  costs  that 
manufacturers  would  incur  in 
developing,  producing,  and  selling  new 
complying  lighters  include  the 
following: 

•  Research  and  development  toward 
finding  the  most  promising  approaches 
to  improving  child  resistance,  including 
building  prototypes  and  surrogate 
lighters  for  preliminary  child  panel 
testing; 

•  Retooling  and  other  production 
equipment  changes  required  to  produce 
more  child-resistant  multi-piupose 
lighters,  beyond  normal  periodic 
changes  made  to  the  plant  and 
equipment; 

•  Labor  and  material  costs  of  the 
additional  assembly  steps,  or 
modification  of  assembly  steps,  in  the 
manufacturing  process; 

•  The  additional  labeling, 
recordkeeping,  certification,  testing,  and 
reporting  that  will  be  required  for  each 
new  model; 

•  Various  administrative  costs  of 
compUance,  such  as  legal  support  and 
executive  time  spent  at  related  meetings 
and  activities;  and 

•  Lost  revenue  if  sales  are  adversely 
affected. 

Industry  sources  have  not  been  able  to 
provide  ten  estimates  of  these  costs. 
One  major  manufacturer,  BIC,  has 
introduced  a  child-resistant  multi- 
purpose lighter.  However,  because  BIC 


did  not  manufacture  a  non-child- 
resistant  lighter,  it  was  unable  to 
estimate  the  incremental  cost  of 
developing  and  manufacturing  child- 
resistant  multi-purpose  lighters. 

A  representative  of  another 
manufacturer  speculated  that  the  costs 
of  developing,  testing,  and  retooling  for 
production  of  multi-purpose  lighters 
might  be  $1  million,  if  it  is  possible  to 
adapt  the  same  technology  used  to  make 
cigarette  lighters  child  resistant. 
However,  if  it  were  not  possible  to  adapt 
the  cigarette  lighter  technology,  the 
commenter  said  that  costs  could  be  as 
much  as  $5  million.  Another 
manufactvirer  expected  these  costs  to  be 
significantly  less  than  $1  million. 

Although  it  is  conceivable  that  some 
maniifactureis  will  spend  as  much  as  $5 
million  to  develop  and  retool  to  produce 
child-resistant  multi-purpose  lifters, 
especially  if  they  have  to  make  several 
attempts  before  they  come  up  with 
acceptable  designs,  the  investment  in 
research  and  development  by  most 
manufacturers  will  likely  be  closer  to  $1 
million.''  If.  however,  it  is  assxmied  that 
there  are  15  manufacturers  and  that 
each  invests  an  average  of  $2  million  to 
develop  and  market  complying  lighters, 
the  total  industry  cost  for  research, 
development,  retooling,  and  compliance 
testing  would  be  approximately  $30 
milhon.  If  amortized  over  a  period  of  10 
years,  and  assuming  a  modest  3  percent 
sales  growth  each  year,  the  average  of 
these  costs  would  be  about  $0.13  per 
unit.*  For  a  manufacturer  with  a  large 
market  share  (i.e.,  selling  several  million 
units  or  more  a  year),  the  cost  per  tmit 
for  the  development  could  be  lower 
than  the  estimated  $0.13  per  unit,  even 
at  the  hi^  end  of  the  estimates.  On  the 
other  hand,  for  manufacturers  with  a 
small  market  share,  the  per-unit 
development  costs  would  be  greater. 
Some  manufacturers  with  small  market 
shares  may  even  drop  out  of  the  market 
(at  least  temporarily)  or  delay  entering 
the  market. 

The  costs  per  imit  to  develop  and 
retool  to  produce  child-resistant  designs 
may  be  higher  for  micro-torches,  since 
these  costs  would  be  amortized  over  a 
significantly  lower  production  volume. 
The  number  of  micro-torches  sold 
annually  is  not  known.  One  industry 
source  estimated  that  sales  of  micro- 


^  This  estimate  is  similar  to  the  estimate  used  in 
evaluating  the  cigarette  lighter  standard. 

•If  20  million  lighters  are  sold  in  the  first  year 
(approximately  the  current  annual  sales  volume) 
and  sales  increase  at  the  rate  of  3  percent  a  year 
(industry  sources  indicate  that  they  have  been 
growing  at  5  to  10  percent  annually),  then  over  a 
10-year  period  approximately  230  million  lighters 
would  be  sold.  $30  million/230  million  -  $0.13/ 
unit 
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torches  are  at  least  in  the  "tens  of 
thousands."  Another  stated  that 
industry  sales  were  in  "thousands  rather 
than  millions." 

Another  factor  that  may  increase  the 
development  costs  for  micro-torches 
over  the  costs  for  other  multi-purpose 
hghters  is  the  fact  that  some  micro- 
torches  can  be  set  to  allow  "hands-free" 
operation.  Therefore,  some 
manufactiuers  may  have  to  develop 
modifications  in  child-resistance 
technologies  to  work  with  this  featiue. 
Alternatively,  manufacturers  could 
eliminate  the  self-igniting  features  frt>m 
micro-torches  intended  for  hands-frea 
operation,  thus  removing  the  micro- 
torch  from  the  definition  of  multi- 
purpose lighter.  Although  this  option 
would  not  likely  impose  a  substantial 
cost  on  manufacturers,  it  could  reduce 
the  convenience  and  utiUty  of  multi- 
purpose lighters  for  some  users. 

In  addition  to  the  research, 
development,  retooling,  and  testing 
costs,  material  and  labor  costs  are  likely 
to  increase.  For  example,  additional 
labor  will  be  required  to  add  the  child- 
resistant  mechanism  to  the  lighter 
during  assembly.  Additional  materials 
may  also  be  needed  to  produce  the 
child-resistant  mechanism.  While  the 
CPSC  staff  was  xmable  to  obtain  reliable 
estimates,  some  industry  sources 
indicated  that  they  believed  that  these 
costs  would  be  relatively  low,  probably 
less  than  $0.25  per  unit. 

Multi-purpose  lighters  will  also  be 
required  to  have  a  label  that  identifies 
the  manufactiuer  and  the  approximate 
date  of  manufacture.  However,  virtually 
all  products  are  already  labeled  in  some 
way.  Since  the  requirement  in  the 
proposed  rule  allows  substantial 
flexibility  to  the  manufacturer  in  terms 
of  things  such  as  color,  size,  and 
location,  this  requirement  is  not 
expected  to  increase  the  costs 
significantly. 

Certification  and  testing  costs  include 
costs  of  producing  surrogate  lighters, 
conducting  child  panel  tests,  and 
issuing  and  maintaining  records  for 
each  model.  The  largest  component  of 
these  costs  is  believed  to  be  conducting 
child-panel  tests,  which,  based  on  CPSC 
experience,  may  cost  about  $25,000  per 
lighter  model.  Administrative  expenses 
associated  with  the  compliance  and 
related  activities  are  difficult  to 
quantify,  since  many  such  activities 
associated  with  the  proposed  rule 
would  probably  be  carried  out  anyway 
and  the  marginal  impact  of  the 
recommended  rule  is  probably  slight. 
Overall,  certification,  testing,  and 
administrative  costs  are  expected  to  cost 
less  than  $450,000  annually,  industry 


wide.9  On  average,  these  costs  are 
expected  to  add  about  $0.02  per  unit  to 
the  per-unit  cost  of  producing  multi- 
purpose lighters  ($450,000  for  20 
million  imits). 

In  total,  the  proposed  rule  will  likely 
increase  the  cost  of  manufacturing 
multi-purpose  lighters  by  about  $0.40 
per  unit.'o  The  proposed  rule  will  likely 
increase  the  cost  of  manufacturing 
micro-torch  hghters  by  a  greater  amount 
than  for  other  multi-purpose  lighters. 
However  the  available  information  is 
insufficient  to  provide  a  reliable 
estimate  of  the  increase  in  cost  for 
micro-torch  lighters. 

The  proposed  rule  contains  anti- 
stockpiling  provisions,  authorized  by 
section  9(g)(2)  of  the  CPSA  (15  U.S.C. 
2058(g)(2)),  to  prohibit  excessive 
production  or  importation  of 
noncomplying  lifters  during  the  12- 
month  period  between  the  final  rule's 
publication  date  and  its  efiiective  date. 
The  provision  limits  the  production  or 
importation  of  noncomplying  products 
to  120  percent  of  the  amount  produced 
or  imported  in  the  most  recent  calendar 
year  before  the  publication  date  of  the 
rule.  Although  the  anti-stockpiling 
provision  may,  in  the  short  term, 
prevent  some  companies  itom 
increasing  their  sales  volume  as  quickly 
as  they  could  otherwise,  the 
Commission  believes  the  provision 
should  have  little  impact  on  the  market 
as  a  whole. 

Effects  on  competition  and 
international  trade.  At  the  present  time, 
one  manufacturer  has  about  90  percent 
of  the  market  for  multi-purpose  Ughters. 
The  other  manufacturers,  importers,  and 
private  labelers  divide  up  the  remaining 
10  percent  of  the  market,  with  none  of 
the  other  manufacturers  thought  to  have 
more  than  2  or  3  percent  of  the  market. 
Thus,  there  is  already  a  very  high  degree 
of  concentration  in  the  market.  Even  so, 
one  manufacturer  hps  already  entered 
the  market  with  a  model  that  is  believed 
to  meet  the  requirements  of  the 
proposed  rule,  another  manufacturer 
has  a  model  that  they  claim  is  child 
resistant,  and  at  least  one  other  firm  is 
believed  to  be  actively  developing  a 
child-resistant  lighter.  Moreover,  other 
firms  are  expected  to  enter  the  market 
for  multi-purpose  Ughters,  and  thereby 


•Assuming  15  manufccturers  with  1  multi- 
purpose lighter  model  each  and  an  average  of 
S30,000  for  certification,  testing,  and  administrative 
costs  per  lighter,  the  total  costs  would  be  $450,000. 
Although  the  estimate  assumes  that  these  costs  are 
incurred  annually,  in  fact,  these  costs  are  likely  to 
be  lower  in  subsequent  years. 

■oThis  estimate  is  based  on  Um  foUowing 
estimates:  S0.13/unit  for  research,  development  and 
retooling;  $.2S/unit  for  labor  and  materials;  and 
S.02/unit  for  certification,  testing  and 
administrative  costs. 


increase  competition,  as  the  market 
expands.  Therefore,  the  proposed  rule  is 
not  expected  to  have  any  adverse  impact 
on  competition. 

With  the  exception  of  BIC,  which 
manufactures  its  multi-purpose  lighten 
in  South  Carolina,  and  one  smaller 
manufactiuer,  most  multi-purpose 
lighters  are  imported.  To  the  extent  that 
BIC  has  developed  a  child-resistant 
multi-purpose  lighter  before  other 
manufacturers  have,  it  may  enjoy  at 
least  a  short-term  competitive  benefit 
bom  the  proposed  rule,  particularly  to 
the  extent  its  competitors  are  not  yet  in 
a  position  to  manufactiue  child-resistant 
multi-purpose  lighters.  However,  other 
manu&ctiuers  are  expected  to  have 
child-resistant  multi-purpose  lighters 
ready  to  market  on  or  before  the  rule's 
effective  date. 

Impact  on  small  business.  The 
Commission  gives  special  consideration 
to  the  potential  impact  of  its  rules  on 
small  businesses.  There  are  more  than 
30  manufactiuers,  importers,  or  private 
labelers  of  multi-purpose  lighters.  The 
niunber  of  firms  participating  in  the 
market  is  increasing  as  the  market 
grows.  Although  the  dominant  firms  are 
not  small,  about  half  of  the  other  firms 
may  be  considered  to  be  small 
businesses.  The  cost  of  developing  a 
product  that  comphes  with  the 
proposed  rule  could  cause  some  of  the 
small  importers  or  private  labelers  to 
stop  offering  multi-piupose  Ughters,  at 
least  temporarily.  However,  many  of  the 
smaller  importers  and  private  labelers 
are  not  beUeved  to  manufacture  the 
Ughters  themselves,  but  instead  import 
or  distribute  the  Ughters  for 
manufacturers  based,  for  the  most  part, 
in  other  coimtries.  It  is  the 
manufacturers  that  wiU  likely  bear  most 
of  the  costs  for  development  of  the 
child-resistant  models.  Moreover,  multi- 
purpose lighters  probably  accoimt  for 
only  a  small  percentage  of  many  of  the 
smaUer  importers'  and  private  labelers' 
sales.  Therefore,  even  if  a  small 
importer  or  private  labeler  stopped 
importing  or  distributing  its  own  line  of 
multi-purpose  Ughters,  it  is  not  likely  to 
suffer  a  significant  adverse  efCact  if 
multi-purpose  Ughters  accounted  for  a 
small  percentage  of  its  total  sales.  Some 
smaU  firms  that  manufacture  or  import 
their  own  proprietary  multi-purpose 
Utters  may  be  more  severely  impacted. 
There  are  at  least  two  smaU  firms  that 
market  high-end  and  micro-torch  multi- 
purpose Ughters  that  market  their 
proprietary  designs. 

Ine  Commission  examined  the 
in&Hination  available  on  30  firms  that 
were  identified  as  being  manufacturers, 
importers,  or  private  labelers  of  multi- 
purpose U^ers.  Of  these,  16  have 
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fewer  than  100  employees  and,  thus,  are 
considered  to  be  small  businesses 
according  to  guidelines  established  by 
the  Small  Business  Administration.  Of 
the  16  small  businesses,  one  is  known 
to  manufacture  its  own  lighters,  and  12 
are  believed  to  be  importers.  Insufficient 
information  was  available  to  make  these 
determinations  on  the  other  three  firms. 

Impact  on  consumers.  Aside  from 
increased  safety,  the  proposed  rule  is 
likely  to  affect  consumers  in  two  ways. 
First,  the  increased  cost  for  producing 
the  child-resistant  models  will  likely 
result  in  higher  retail  prices  for  multi- 
purpose lighters.-Second.  the  utility 
derived  from  child-resistant  Ughters 
may  be  decreased  if  complying  Hghters 
are  more  difficult  to  operate. 

Consumers  ultimately  will  bear  the 
increased  cost  of  manufacturing  multi- 
purpose lighters.  Assuming  a  typical 
100  percent  markup  over  the 
incremental  cost  to  manufacturers 
(estimated  at  $0.40/unit),  the  proposed 
rule  may  be  expected  to  increase  the 
retail  price  of  multi-purpose  lighters  by 
$0.80  per  imit.  However,  some 
manufacturers  may  be  unable  to  pass  all 
of  the  incremental  costs  directly  to 
consumers.  In  these  cases,  the  costs  may 
be  indirectly  borne  by  consumers  in  the 
form  of  generally  higher  prices  on  the 
range  of  other  products  produced  by  the 
manufacturer  or  in  the  form  of  reduced 
earnings  on  investments  in  the 
company.  The  retail  prices  for  micro- 
torch  and  high-end  multi-purpose 
lighters  will  probably  increase  by  a 
greater  amount  since  the  manufacturing 
costs  per  unit  are  greater  for  these 
Ughters. 

The  utility  that  consumers  receive 
from  multi-purpose  lighters  may  be 
reduced  if  the  rule  makes  the  lighters 
more  difficuh  to  operate.  This  could 
result  in  some  consumers  switching  to 
substitute  products,  such  as  cigarette 
lighters  or  matches.  However,  as  with 
child-resistant  cigarette  lighters,  the 
manufactiuers  should  be  able  to  develop 
lighters  that  are  only  slightly,  if  any, 
more  difficult  for  adults  to  operate. 
Therefore,  the  number  of  consimiers 
who  stop  using  multi-purpose  lighters 
because  of  the  child-resistant 
mechanisms  is  expected  to  be  small. 

Moreover,  even  if  some  consumers  do 
switch  to  other  products,  the  risk  of  fire 
is  not  expected  to  increase  significantly. 
Most  cigarette  lighters  (one  possible 
substitute)  must  already  meet  the  same 
child-resistant  standard  being  proposed 
for  multi-purpose  lighters.  Although 
consumers  that  switch  to  matches  may 
increase  the  risk  of  child-play  fires 
somewhat,  matches  seem  to  be 
inherently  more  child  resistant  than 
non-child-resistant  multi-purpose 


lighters.  Previously,  the  CPSC 
determined  that  non-child-resistant 
cigarette  lighters  were  1.4  times  as  likely 
as  matches  to  be  involved  in  child-play 
fires  and  3.9  times  as  likely  to  be 
involved  in  a  child-play  death."  Thus, 
even  if  some  consumers  did  switch  to 
using  matches,  the  risk  of  child-play 
fires  would  still  likely  be  less  than  if 
they  continued  to  use  non-child- 
resistant  multi-purpose  lighters. 

Some  manufacturers  of  micro-torches 
may  respond  to  a  rule  requiring  all 
multi-purpose  lighters  to  be  child- 
resistant  by  no  longer  offering  micro- 
torches  that  are  self-igniting.  Products 
that  are  not  self-igniting  do  not  present 
the  same  risk  of  child-play  fires  and  are 
not  included  within  the  definition  of 
multi-purpose  lighter.  In  this  case,  the 
consumer  would  have  to  use  an  external 
ignition  source  to  light  the  torch. 
Although  this  option  may  not  increase 
manufacturing  costs,  it  could  reduce  the 
convenience  and  utility  of  the  multi- 
purpose lighters.  Consumers  will  have 
to  provide  external  ignition  sources, 
such  as  matches  or  other  multi-purpose 
lighters,  to  ignite  the  torches. 

Estimated  net  benefits  of  the  proposed 
rule.  As  previously  stated,  the  total 
societal  costs  of  fires  known  to  have 
been  started  during  1995  through  1997 
by  yoimg  children  playing  with,  or 
otherwise  attempting  to  operate,  multi- 
purpose lighters  was  approximately 
$103  million,  or  approximately  $34.4 
million  per  year.  This  is  probably  an 
underestimate,  since  it  only  includes 
the  cases  of  which  CPSC  is  aware. 
During  the  same  period,  there  were  an 
average  of  an  estimated  19.4  million 
multi-purpose  lighters,  including  micro- 
torches,  were  available  for  use  each 
year. '2  The  societal  costs  of  the  fires 
started  by  young  children  with  multi- 
purpose lighters  are.  therefore,  about 
$1.77  per  lighter  ($34.4  million  +19.4 
milUon  lighters).  The  proposed  rule  is 
expected  to  reduce  this  cost  by  75  to  84 
percent.  Therefore,  the  expected  societal 
benefit  of  the  proposed  rule  in  terms  of 
reduced  fires,  deaths,  injuries,  and 
property  damage  is  expected  to  be  $1.33 
to  $1.49  per  complying  lighter  sold. 
Based  on  the  nimiber  of  multi-purpose 
lighters  now  in  use  (over  20  miUion), 


1 '  Smith,  Linda  E.,  Charles  L.  Smith,  and  Dale  R. 
Ray,  Lighters  and  Matches:  An  Assessment  of  Risks 
Associated  with  Household  Ownership  and  Use," 
U.S.  Consumer  Product  Safety  Commission, 
Washington.  DC  (June  1991). 

'J  The  average  number  of  multi-purpose  lighters, 
excluding  micro-torches,  that  were  in  use  was  18 
million.  This  estimate  was  based  on  estimated 
annual  sales  and  an  estimated  usehil  life  of  1  year. 
The  number  of  micro-torches  available  for  use  was 
estimated  to  be  about  1.4  million.  This  estimate  is 
based  on  less  cerUin  data  and  may  be  subject  to 
change  as  more  information  becomes  available. 


the  total  societal  costs  of  these  fires 
exceed  $35  million  annually. 

The  computation  of  the  net  benefits  of 
the  proposed  rule  depends  on  the 
expected  nimaber  of  years  that  a  multi- 
purpose lighter  is  available  for  use.  The 
Commission  estimates  that  the  useful 
life  of  most  multi-purpose  lighters, 
excluding  micro-torches,  is  about  one 
year.  Therefore,  since  the  proposed  rule 
may  increase  the  cost  of  manufacturing 
multi-purpose  lighters  by  $0.40  and  may 
increase  the  retail  prices  by  as  much  as 
$0.80.  the  net  benefit  to  society  of  the 
proposed  rule  is  expected  to  be  at  least 
$0.53  per  unit  ($1.33  -  $0.80).  If  20 
million  vinits  are  sold  per  year,  the 
proposed  rule  would  result  in  an  annual 
net  benefit  to  consumers  would  be  about 
$10.6  million  (20  million  x  $0.53)  each 

year. 

Some  multi-purpose  lighters  have 
useful  lives  of  greater  than  one  year. 
Therefore,  the  gross  benefit  of  the 
proposed  rule  per  lighter  of  this  type  is 
computed  by  svunming  the  expected 
annual  net  benefit  (estimated  as  $1.33 
per  imit  above)  over  the  expected  life  of 
the  lighter.  For  example,  if  a  multi- 
purpose lighter,  such  as  a  micro-torch, 
had  an  expected  useful  life  of  10  years, 
the  gross  benefit  would  be  $11.14  per 
lighter,  assuming  a  discount  rate  of  4 
percent.  As  stated  earlier,  the  costs/unit 
for  manufacturing  these  micro-torch 
type  multi-purpose  lighters  is  likely  to 
be  hi^er.  Assuming  a  markup  at  retail 
of  100  percent  over  manufacturing  costs 
and  a  10-year  product  life,  if  the  cost  per 
unit  to  manufactiue  child-resistant 
micro-torches  is  less  than  $5.57/unit. 
net  social  benefits  would  result. 
However,  if  the  expected  useful  life  of 
a  micro-torch  was  only  5  years,  the  gross 
benefit  would  be  $6.14/unit.  This  would 
suggest  positive  net, benefits  if  the  per- 
unit  manufacturing  costs  are  less  than 
$3.12  per  unit. 

The  preceding  benefit  estimates  may 
tend  to  be  low  because  they  are  based 
on  the  test  results  for  the  model  of 
multi-purpose  lighter  with  the  highest 
level  of  baseline  child  resistance  (41  per 
cent)  for  the  tests  conducted  with  the 
switch  in  the  "off."  or  locked,  position. 
The  choice  of  this  test  for  baseline 
purposes  would  tend  to  lower  the 
benefit  estimate  in  two  ways.  The  child 
resistance  of  the  other  three  models 
tested  with  the  swritch  in  the  locked 
position  ranged  from  24  percent  to  37 
percent.  Thus,  the  effective  child 
resistance  of  currently  used  multi- 
purpose lighters  likely  is  somewhat 
lower  than  the  baseline  figure  used  for 
the  benefit  estimates.  In  addition, 
essentially  all  of  the  children  on  the  test 
panel  were  able  to  operate  the  model 
with  no  on/off  switch  (96  percent)  and 
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the  model  with  the  switch  in  the 
unlocked  position  (88  percent).  This 
means  that,  to  the  extent  that  adults  do 
not  return  the  switch  to  the  locked 
position  after  use,  the  effective  child 
resistance  of  multi-purpose  lighters  in 
use  would  be  less  than  that  obtained 
from  a  test  of  a  lighter  in  the  "off" 
position.  Thus,  a  child-resistant 
mechanism  could  provide  a  greater 
benefit  than  estimated  above. 

Alternatives  to  the  proposed  rule. 
There  are  possible  alternatives  to  the 
proposed  rule.  These  alternatives 
include  not  taking  any  action  and 
relying  on  volimtary  efforts,  having  only 
labeling  requirements,  narrowing  the 
scope  of  the  rule  and  establishing  a 
different  effective  date.  These 
alternatives  are  discussed  below. 

1.  No  action  and  rely  on  voluntary 
efforts.  One  alternative  is  to  take  no 
action  to  reduce  the  occurrence  of  fires 
started  by  children  playing  with  multi- 
purpose lighters.  If  no  mandatory  rule 
were  issued,  some  manufactiuers  might 
still  introduce  child-resistant  multi- 
purpose hghters.  While  these 
manufacturers  can  emphasize  the  safety 
of  their  product,  they  could  be  at  a 
competitive  price  disadvantage 
compared  to  manufacturers  who 
contmue  to  sell  non-child-resistant 
lighters.  Although  the  portion  of  the 
market  that  would  be  captured  by 
manufactiuers  of  child-resistant  lighters 
is  not  known,  it  is  reasonable  to  assume 
it  would  be  substantially  less  than  100 
percent,  especially  since  many  of  the 
products  are  imported.  Perhaps  only 
two  or  three  firms  would  offer  such 
products.  For  example,  if  child-resistant 
hghters  captured  20  percent  of  the 
market  under  this  alternative,  the 
annual  benefits  would  be  approximately 
20  percent  of  the  benefits  of  a 
mandatory  rule. 

CurrenUy,  there  is  no  voluntary 
standard  for  child-resistant  multi- 
purpose hghters.  The  Commission  could 
WOTk  with  appropriate  standards-setting 
organizations  to  develop  such  a 
standard.  However,  for  the  reasons 
stated  above,  conformance  with  such  a 
standard  is  hkely  to  be  low. 

2.  Labeling  requirements.  The 
Commission  could  choose  not  to  issue 
a  performance  standard,  but  instead  opt 
to  rely  on  additional  warning  labels  on 
multi-purpose  lighters.  However,  the 
FHSA  already  requires  multi-purpose 
hghters  to  be  labeled  "Keep  out  of  reach 
of  children."  The  effectiveness  of 
additional  labeling  would  likely  be  low. 

3.  Narrowing  the  scope.  The 
Commission  considered  exempting  the 
more  expensive  hghters  (e.g.,  those 
retaihng  for  more  than  $20)  fit>m  the 
proposed  rule.  This  would  have  been 


similar  to  the  exemption  in  the  cigarette 
lighter  standard  for  Ughters  with  a 
customs  value  or  ex-factory  value 
greater  than  $2.00.  This  was  intended  to 
exempt  certain  luxury  cigarette  lighters 
for  which  there  was  little  evidence  of 
involvement  in  child-play  fires. 
However,  the  CPSC  does  not  have 
evidence  that  the  more  expensive  multi- 
purpose lighters  are  less  lUcely  to  be 
involved  in  child-play  fires  than  the  less 
expensive  models.  There  is  no  evidence 
that  the  more  expensive  multi-purpose 
lighters  are  stored  or  used  differently 
around  the  home  than  are  the  more 
common  and  less  expensive  lighters. 
Furthermore,  baseline  testing  indicates 
that  some  of  the  expensive  hghters  are 
at  least  as  easy  for  children  to  operate 
as  less  expensive  models.  Therefore, 
there  is  insufficient  evidence  to 
conclude  that  exempting  the  more 
expensive  multi-purpose  hghters  from 
the  proposed  rule  would  significantly 
reduce  the  costs  without  significantly 
reducing  the  benefits. 

The  Commission  also  considered 
narrowing  the  scope  of  the  rule  by 
excluding  from  its  coverage  products 
known  as  micro-torches.  The 
Commission  decided  against  this 
because  micro-torches  serve  the  same 
function  as  other  types  of  multi-purpose 
lighters — to  provide  consumers  with  a 
useful  tool  for  accompUshing  a  variety 
of  household  and  recreational  tasks 
requiring  a  flame — and  present  the  same 
risk  of  operation  by  children.  Although 
some  micro-torches  have  a  shorter 
nozzle  or  operate  at  a  higher 
temperature  than  do  other  multi- 
purpose lighters,  the  similarity  of  the 
products  in  function  and  risk  outweighs 
any  differences  and  warrants  inclusion 
of  micro-torches  within  the  definition  of 
multi-purpose  hghter. 

Multi-purpose  hghters  and  micro- 
torches  share  the  same  features;  they  are 
hand-held,  Hghtweight,  compact,  self- 
igniting  (e.g.,  by  pressing  a  trigger  or 
button),  easy  to  carry,  and  convenient  to 
store.  Further,  the  packaging  and  catalog 
descriptions  for  micro-torches  promote 
them  for  lighting  grills,  fireplaces,  camp 
fires,  camp  stoves,  and  lanterns.  In  one 
fire  incident,  a  micro-torch  had  been 
used  by  a  consumer  to  light  a  furnace 
pilot  hght.  These  are  the  same  types  of 
tasks  for  which  other  multi-pxupose 
hghters  are  promoted  and  used. 

Children  also  will  be  attracted  to 
micro-torches  in  the  same  ways  that 
they  are  attracted  to  other  multi-purpose 
hghters.  At  age  two,  children  begin  true 
role  play  and  symbohc  play,  and  make 
use  of  less  realistic  objects  as  props  for 


pretend  play.'^  The  Commission's 
Human  Factors  staff  beheves  that  micro- 
torches  are  hkely  to  appeal  to  and  be 
attractive  to  children  because  of  their 
shapes,  which,  for  some  pocket-type 
micro-torches,  resemble  toy  "ray  gims" 
or  hose  nozzles  that  children  often  play 
with  in  the  summer.  Upon  seeing  them 
operated,  some  children  will  want  to 
play  with  the  micro-torches  because  of 
a  natmal  ciuiosity  about  fire  and 
because  they  desire  to  imitate  adults  in 
their  make-beheve  play.  For  children, 
micro-torches  and  other  types  of  multi- 
purpose hghters  are  the  same  product 
perceptually  and  cognitively,  with  the 
same  attraction  and  the  same  potential 
hazard. 

It  also  can  be  expected  that  children 
will  have  access  to  micro-torches,  as 
well  as  other  multi-purpose  hghters. 
Like  other  multi-purpose  hghters, 
micro-torches  are  often  used  and  stored 
in  and  around  the  home,  making  them 
accessible  to  children.  The  Commission 
is  aware  of  one  case  in  which  a  three- 
year-old  boy  ignited  bedding  materials 
with  a  micro-torch  that  had  been  used 
for  hghting  a  fiimace  pilot  hght.  Even  if 
some  micro-torches  are  stored  in  home 
tool  boxes,  tackle  boxes,  workbenches, 
or  other  places  where  tools  are  located, 
the  Commission's  incident  information 
shows  that  children  obtain  multi- 
purpose hghters  from  such  locations. 

Furthermore,  micro-torch  fighters 
represent  only  a  small  p<ntion  of  the 
multi-pxupose  hghters  in  use.  Micro- 
torches  prob^ly  account  for  less  than 
five  percent  of  die  multi-purpose 
hghters  in  use  and  perhaps  one  percent 
of  unit  sales  of  multi-purpose  hghters. 
Therefore,  the  fact  that  the  Commission 
is  aware  of  only  one  incident  involving 
a  micro-torch  lighter  may  be  related  to 
the  low  number  of  these  products  in  use 
and  not  because  these  products  are  used 
more  safely  around  the  house.  Although 
the  per-imit  costs  to  make  torch-type 
lighters  child  resistant  may  be  higher 
-than  for  other  multi-purpose  fighters, 
the  benefits  may  also  be  higher,  since 
torch-type  hghters  have  a  longer  useful 
life,  which  would  result  in  exposure  to 
children  over  a  longer  period  of  time  for 
each  hghter. 

In  sum,  micro-torches  and  other 
multi-purpose  hghters  share  sufficient 
similarity  of  function  and  risk  to  be 
considered  as  a  single  product  for  the 
purposes  of  the  proposed  rule. 

4.  Alternate  effective  date.  "The 
proposed  rule  incorporates  an  effective 
date  of  12  months  bom  the  date  of 


'^Goodion,  B.D.  ft  Bronson.  M3.  (1985). 
Guidelines  for  Relating  Children's  Ages  to  Toy 
Characteristics  (Contract  No.  CPSC-«5-10e9). 
Prepared  for  the  U.S.  Consumer  Product  Saf^ 
Commission,  Washington,  DC 
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publication  in  the  Federal  Register. 
However,  the  Commission  could 
consider  shorter  or  longer  effective 
dates.  The  12-month  effective  date 
lessens  the  economic  burden  of  the  rule 
while  providing  protection  to 
consumers  as  soon  as  reasonably 
possible. 

While  developing  the  Cigarette 
Lighter  Safety  Standard,  the 
Commission  estimated  that  it  would 
take  an  average  of  12  months  to  develop, 
test,  retool  for  production,  perform 
production  tests,  and  manufacture  and 
ship  the  product.'*  Some  manufacturers, 
especially  those  that  have  been 
following  the  Commission's  activities 
on  cigarette  lighters  and  multi-purpose 
hghters  may  have  aheady  begun  work 
on  child-resistant  models  or  can  take 
advantage  of  their  experience  with  the 
cigarette  lighter  standard  and  be  able  to 
manufacture  and  market  child-resistant 
lighters  sooner  than  12  months.  In  fact, 
at  least  one  model  is  already  on  the 
market. 

On  the  other  hand,  manufactiu«rs 
who  have  not  vmtil  very  recently  started 
following  the  Commission's  activity 
with  regard  to  this  rulemaking 
procedure  may  not  have  begun  any 
development  work.  Manufacturers  of 
multi-purpose  Ughters  that  do  not  also 
manufacture  cigarette  lighters,  such 
some  micro-torch  manufacturers,  do  not 
have  the  experience  manufacturing 
child-resistant  cigarette  Ughters.  These 
manufacturers  may  be  adversely 
affected  by  an  effective  date  shorter  than 
12  months. 

A  12-month  effective  date  does  not 
mean  that  no  benefits  will  occur  until  1 
year  after  the  publication  of  the  rule  in 
the  Federal  Register.  Indeed,  one 
manufacturer  already  has  a  child- 
resistant  multi-purpose  lighter  on  the 
market.  Other  manufacturers  can  be 
expected  to  introduce  their  own  models 
as  they  get  them  developed.  Therefore, 
the  Commission  expects  that  the 
number  of  child-resistant  multi-purpose 
Ughters  on  the  market  to  begin 
increasing  prior  to  the  effective  date  of 
the  rule. 

Conclusion.  The  proposed  rule  would 
have  substantial  net  benefits  to 
consumers.  The  rule  should  approach 
its  maximum  effectiveness  within  a 
couple  of  years  after  its  effective  date, 
since  multi-purpose  Ughters  typically 
have  useful  lives  of  about  one  year  or 
less.  At  that  time,  as  a  result  of  the 
proposed  rule,  the  number  of  fires 
started  by  yoimg  children  playing  with, 
or  otherwise  attempting  to  operate, 
multi-purpose  lighters  should  be  at  least 


i«CPSC  Memorandum  dated  February  8, 1991, 
from  Dale  R.  Ray  (ECPA)  to  Barbara  Jacobson  (HS). 


75  percent  lower  than  what  would  be 
expected  in  the  absence  of  a  rule. 

There  is  at  least  one  model  of  multi- 
purpose lighter  on  the  market  now  that 
probably  compUes  with  the  proposed 
rule.  It  is  expected  that  other 
manufacturers  should  be  able  to 
produce  complying  multi-purpose 
Ughters  before  a  final  rule  goes  into 
effect.  Therefore,  the  Commission  does 
not  anticipate  that  the  rule  will  cause 
any  disruption  in  the  supply  of  multi- 
purpose lighters. 

Some  manufacturers,  especially  those 
with  a  small  share  of  the  market,  may 
decide  not  to  make  the  needed 
investment  to  develop  child-resistant 
multi-purpose  Ughters.  However,  since 
the  market  for  multi-purpose  Ughters  is 
growing,  other  firms  can  be  expected  to 
enter  the  market  as  the  market  expands. 
Therefore,  since  a  permanent  reducUon 
in  the  number  of  firms  affected  by  the 
rule  is  not  expected,  any  adverse  impact 
on  competition  in  the  market  would  be 
sinall  and  temporary.  Any  adverse 
inipacts  would  be  mitigated  even  further 
if  the  standard  in  the  proposed  rule 
were  adopted  internationally. 

A  numoer  of  alternatives  to  the  rule 
exist,  including  options  regarding 
various  aspects  of  the  proposed  rule 
itself.  While  some  of  the  options  may 
reduce  total  costs,  none  of  the 
alternatives  would  increase  the  overall 
level  of  safety  to  consumers. 

H.  Conunents  on  the  ANPR 

The  public  comment  period  on  the 
ANPR  closed  on  March  17. 1997.  The 
Commission  received  nine  written 
comments,  including  two  received  after 
the  comment  period  closed.  Three 
additional  written  comments  that  were 
received  before  the  ANPR  was 
pubUshed,  but  not  addressed 
previously,  are  also  discussed  in  this 
notice.  Copies  of  all  written  comments 
are  available  from  the  Commission's 
Office  of  the  Secretary. 

The  President  of  the  Ohio  Chapter  of 
the  International  Association  of  Arson 
Investigators  Inc.,  and  the  President  of 
the  National  Association  of  Pediatric 
Nurse  Associates  and  Practitioners,  Inc., 
wrote  in  support  of  Commission  action 
to  require  multi-purpose  lighters  to  be 
child  resistant. 

Conrad  Guthrie  of  Vinson  &  Elkins, 
the  petitioner's  attorneys,  submitted 
information  on  four  additional 
incidents,  involving  three  deaths.  Mark 
W.  Colhner.  of  McDoweU  CoUmer, 
L.L.P.,  submitted  information  about 
another  incident  involving  a  death. 

D.  Bruce  Kehoe  of  Wilson.  Kehoe  & 
Winingham  submitted  information 
about  an  incident  involving  a  child  who 
is  permanently  disabled  due  to  severe 


bums.  This  law  firm  also  submitted 
information  on  60  incidents  reported  to 
them  in  response  to  their  advertisement 
requesting  information  on  multi- 
purpose lighter  incidents  in  the 
December  1997  issue  of  Fire  and  Arson 
Magcaine.  For  a  number  of  these 
incidents,  the  submitted  information 
did  not  state  that  a  multi-purpose  lighter 
was  used.  In  22  of  the  60  incidents,  the 
child  who  started  the  fire  was  reported 
to  have  used  a  multi-purpose  U^ter  and 
to  be  under  age  5. 

Carrie  Craig  wrote  a  letter  describing 
her  experience  when  her  home  burned 
down  after  her  3-year-old  daughter 
ignited  a  couch  with  a  multi-purpose 
Ughter  obtained  from  the  fireplace 

mantle. 

Scripto-Tokai  Corporation  (Scripto) 
and  Swedish  Match  North  America  Inc., 
(Cricket®),  importers  of  multi-purpose 
lighters,  submitted  comments  regarding 
incidents.  Scripto  stated  that  during  the 
past  12  years  it  has  distributed  — - 

approximately  100  million  multi- 
purpose lighters  and  has  received  only 
about  two  dozen  reports  of  children 
aUegedly  operating  a  multi-purpose 
Ughter.  Scripto  commented  that  most  of 
the  incidents  did  not  involve  any  claim 
of  personal  injury.  Cricket®  reported  it 
has  sold  several  milUon  multi-purpose    < 
Ughters  since  1992  and  never  had  a 
single  report  of  any  child-play  incident. 

Scripto,  Cricket®,  and  the  Lighter 
Association,  Inc.,  requested  that  any 
requirement  for  child  resistance  be 
developed  as  a  separate  standard  from 
the  Safety  Standard  for  Cigarette 
Lighters. 

A  summary  of  other  issues  raised  by 
the  commenters,  and  the  Commission's 
responses,  are  provided  below. 

Issue:  Risk  of  Injury 

The  President  of  the  National 
Association  of  Pediatric  Nurse 
Associates  *  Practitioners,  Inc.,  "agrees 
that  multi-purpose  Ughters  which  can 
be  operated  by  children  imder  the  age 
of  5  pose  an  imreasonably  dangerous 
risk  to  children  and  their  famiUes." 

The  Lighter  Association,  Inc., 
questions  the  vaUdity  of  the 
Commission's  incident  data  on  multi- 
purpose Ughters  and  whether  the 
incidents  resulting  in  deaths  involved  a 
fire  started  by  children  under  the  age  of 

5. 

Scripto  states  that  the  data  reported  m 
the  ANPR  (53  fires  over  106  months) 
equates  to  one  child-play  fire  incident 
every  two  months  that  may  have 
.   involved  a  multi-piupose  Ughter. 
"Based  upon  available  data,  Scripto 
does  not  beUeve  that  multi-purpose 
lighters,  as  a  class  of^products,  present 
an  unreasonable  risk  of  serious  injury  or 
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death  to  consumers  under  the 
definitions  provided  by  either  the 
Consumer  Product  Safety  Act  or  the 
Federal  Hazardous  Substances  Act." 
Scripto  states  that  it  is  unclear  why  the 
Commission  has  selected  multi-purpose 
lighters  for  possible  regulation  as 
opposed  to  arguably  more  hazardous 
fire  producing  consimier  products  such 
as  matches,  stoves,  candles,  and  heaters, 
as  evidenced  in  the  Commission's 
report,  "1994  Residential  Fire  Loss 
Estimates."  Scripto  states  that  "there 
would  be  a  far  greater  societal  benefit  in 
regulating  matches  than  multi-purpose 
Utters." 

Response 

The  staff  reported  178  fire  incidents 
that  were  started  by  children  under  age 
5.  The  staff  did  not  include  incidents  in 
this  tabulation  where  there  was  a 
question  about  the  age  of  the  child  who 
started  the  fire  or  where  there  was  a 
question  about  whether  a  multi-piu^iose 
lighter  was  involved. 

There  are  no  data  currently  avulable 
to  compare  the  per-unit  risk  associated 
with  multi-piupose  lighters  with  any 
other  flame  source.  As  expected,  there 
are  many  more  child-play  incidents 
involving  matches,  because  of  the  larger 
number  of  these  products  in  use.  The 
per-unit  risk  for  other  products  may  or 
may  not  be  greater  than  the  per-unit  risk 
for  multi-purpose  Ughters.  However, 
this  does  not  preclude  Commission 
action  on  multi-purpose  lighters  if  the 
risk  of  injiuy  and  death  can  be 
addressed  at  a  reasonable  cost. 

Issue:  Eflfecdveaess  of  the  Cigarette 
Lighter  Standard 

The  Lighter  Assodadon,  Inc.,  states 
that  several  of  the  larger  distributors  of 
disposable  cigarette  lighters  began 
selling  child-resistant  lighters  before  the 
July  12, 1994,  effective  date  of  the  Safety 
Standard  for  Cigarette  Lighters.  The 
Association  cites  an  increase  in  the 
estimated  number  of  child-play  deaths 
firom  lighters,  firom  170  in  1993  to  230 
in  1994.  as  evidence  that  the  Qgarette 
Lighter  Standard  has  not  been  effective. 

Scripto  states  that  there  are  no 
available  data  to  conclude  that 
incorporating  child-resistant 
mechanisms  into  multi-purpose  Ughters 
will  reduce  the  incidence  of  child-play 
fires.  "Until  the  Commission  has 
analyzed  the  accident  data  for  1995  and 
1996,  there  is  no  empirical  basis  to 
conclude  that  the  Cigarette  Lighter 
Safety  Standard  has  been  effective  in 
reducing  the  number  of  child  play  fire 
incidents." 

Cricket*  also  comments  that  the 
Commission  ^ould  defer  a  decision 
about  extending  the  standard  to  multi- 


purpose Ughters  until  it  is  determined 
whether  the  cigarette  Ughter  standard 
has  had  an  impact  on  the  incidence  of 
child-play  fires. 

Response 

Fire  loss  estimates  are  now  available 
for  1995.  These  data  were  not 
previously  available  to  the  conmienters. 
There  were  an  estimated  8,200 
residential  structiu^  fires  caused  by 
children  (regardless  of  age)  playing  with 
all  types  of  lighters  in  1995,  resulting  in 
180  deaths  and  1,220  injuries.  Fire  and 
injury  estimates  are  lower  for  1995  than 
for  any  of  the  four  preceding  years. 
Comparing  1995  to  1994,  when  the 
SafiBty  Standard  for  Qgarette  Lighters 
went  into  effect,  there  was  a  greater 
percentage  reduction  in  child-play 
Ughter  fires  than  the  reduction  in 
residential  structure  fires  overaU.  This 
reduction  could  be  the  first  indication 
that  child-resistant  cigarette  Ughters 
help  prevent  child-play  fires.  However, 
diere  was  also  a  reduction  in  child-play 
fires  started  with  matches  in  1995, 
indicating  that  other  factors,  such  as 
general  fire  prevention  efforts,  could 
also  be  involved.  However,  the 
reduction  for  child-play  Ughter  fires  (23 
percent)  was  greater  than  the  reduction 
for  child-play  match  fires  (6  percent). 
The  Commission's  experience  with 
the  Poison  Prevention  Packaging  Act,  15 
U.S.C.  1471-1476,  provides  ample 
evidence  that  requiring  a  product  to  be 
child  resistant  effectively  reduces  the 
risk  of  injury.  An  article  pubUshed  in 
the  June  5, 1996,  Journal  of  the 
American  Medical  Association,  "The 
Safety  Effects  of  Child-Resistant 
Packaging  for  Oral  Prescription  Drugs," 
demonstrates  that  child-resistant 
packaging  has  reduced  childhood 
poisonings  trom  oral  prescription  drugs 
for  children  imder  age  5  by  about  45 
percent  since  1974,  the  year  these  drugs 
became  subject  to  the  packaging 
requirements.  The  Commission  beUeves 
the  child-resistant  concept  used  under 
the  PPPA  is  applicable  to  requiring 
child-resistant  features  on  cigarette  and 
multi-piupose  Ughters. 

More  accurate  information  about  the 
effectiveness  of  the  cigarette  Ughter 
standard  will  be  available  when  the 
Commission  completes  a  Ughter  study 
in  the  year  2000.  The  results  of  this 
special  study  wiU  identify  die  specific 
types  of  Ughters  involved  in  child-play 
fires  (e.g..  cigarette  Ughter  or  multi- 
purpose Ughter)  and  wiU  also  identify 
the  proportion  of  fires  started  by 
children  under  5  years  old  (the  group  of 
children  most  afforded  protection  by 
child  resistance). 

Despite  the  current  lack  of  specific 
information  on  the  effectiveness  of  the 


dgaretie  Ughter  standard,  the 
Commission  concludes  that  it  should 
proceed  with  the  development  of  a 
standard  for  multi-purpose  Ughters.  The 
Commission  has  no  reason  to  conclude 
that  the  Safety  Standard  for  Qgarette 
Lighters  is  not  reasonably  effective  in 
reducing  child-play  fires  started  by 
children  under  age  5  with  Ughters. 
When  the  cigarette  Ughter  standard  was 
issued,  the  Commission  estimated  that  it 
would  eventually  pre^nt  about  70 
percent  of  child-play  fire  deaths  with 
cigarette  Ughters.  Since  an  even  higher 
{>ercentage  reduction  is  expected  fitjm  a 
standard  for  multi-purpose  Ughters,  the 
Commission  cannot  justify  risking 
possibly  dozens  of  Uves  while  waiting 
for  enough  time  to  pass  to  complete  a 
detailed  study  of  the  effectiveness  of  the 
cigarette  Ughter  standard. 

Issue:  False  Sense  of  Security 

The  Lighter  Association,  hic,  and 
Scripto  question  whether  the  1994  fire 
incident  data,  showing  an  increase  in 
child-play  fires  involving  cigarette 
Ughters,  indicate  that  smokers  are 
becoming  more  careless  in  storing  child- 
resistant  Ughters  away  from  chil(&en 
because  they  assiune  "child  resistant" 
means  "child-proof."  The  Lighter 
Association,  Inc.,  states  that  some 
distributors  began  selling  child-resistant 
Ughters  as  early  as  mid-1992,  in  advance 
of  the  July  1994  effective  date. 
Therefore,  it  contends,  one  would  not 
expect  the  number  of  child-play  deaths 
to  increase  35  percent  (from  170  in  1993 
to  230  in  1994.)  " 

Response 

The  Commission  is  unaware  of  any 
evidence  that  the  number  of  child-play 
deaths  associated  with  cigarette  Ughters 
increased  in  1994  as  a  result  of  smokers 
becoming  more  careless  in  storing  child- 
resistant  Ughters  away  from  children. 
The  1994  fire  loss  estimates  are  too  near 
the  July  1994  effective  date  of  the  Safety 
Standud  for  Qgarette  Lighters  to 
provide  a  measure  of  its  effectiveness. 
The  1995  Residential  Fire  Loss 
Estimates  are  now  available.  Fire  and 
injury  losses  associated  with  Ughters  are 
lower  for  1995  than  for  any  of  the  4 
preceding  years.  In  1995,  the  number  of 
diild-play  deaths  associated  with     ' 
cigarette  lighters  is  down  to  180  from 
the  230  estimated  for  1994. 

Issue:  Attractiveness 

The  President  of  the  Ohio  Chapter  of 
the  International  Association  of  Aisaa 
Investigators  Inc.,  and  the  President  of 
the  National  Association  of  Pediatric 
Nurse  Associates  &  Practitioners,  Inc., 
expressed  concern  that  the 
attractiveness  of  the  design  (gun  or  toy 
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shape)  and  colorful  packaging  of  multi- 
purpose lighters  would  attract  children 
to  play  with  them. 

Response 

Multi-purpose  lighters  do  have 
physical  characteristics  similar  to  a  gun 
(barrel,  trigger,  and  in  some  cases, 
trigger  guard).  Most  are  also  functionally 
similar  to  a  gun  since  they  are  activated 
by  pulling  a  trigger  mechanism.  It  seems 
likely  that  children  might  play  writh 
these  lighters  by  "shooting"  them  as 
they  would  a  toy  gun.  There  are 
references  to  a  "gun"  or  "toy-like 
shape"  in  a  number  of  the  reports  of 
fires  associated  with  multi-purpose 
lighters.  It  seems  likely  that,  for  some 
children,  the  combination  of  the  "toy- 
like" shape  of  multi-purpose  lighters 
and  the  size  of  the  flame  could  enhance 
the  attractiveness  of  these  lighters  as 
play  objects  compared  with  ordinary 
cigarette  lighters  or  matches.  Even 
without  a  toy-like  appeal,  knowledge 
that  the  lighter  can  produce  a  flame 
would  motivate  many  children  to  play 
with  it.  This  is  one  reason  the 
Commission  is  proposing  this  new  rule. 

The  Commission  is  not  aware  of  any 
incidents  in  which  the  packaging  was 
influential  in  attracting  children  to  the 
lighters. 

Issue:  Supervision 

Scripto  comments  "that  imsupervised 
young  children  are  vulnerable  to  an 
array  of  environmental  and  household 
hazards  *  *  *.  Unfortimately,  a 
common  element  among  the  most 
serious  injuries  to  young  children  is  a 
lack  of  proper  adult  supervision." 

Response 

The  Commission  agrees  that  proper 
adult  supervision  is  very  important. 
However,  after  reviewing  the  fire 
incident  reports,  the  Commission  has 
concluded  that  the  children  were  under 
■  reasonable  levels  of  supervision  at  the 
time  they  started  the  fires.  Fires  were 
started  while  parents  or  guardians  were 
present  in  the  house. 

Furthermore,  children  of  the  ages  of 
those  involved  in  the  incidents  are  old 
enough  to  engage  in  play  activities  in 
rooms  other  than  where  their  parents  or 
guardians  are  present.  In  fact,  child 
development  experts  state  that  at  3  and 
4  years  of  age,  children  can  be  given 
some  freedom  from  direct  adult 
supervision.  Thus,  it  is  not  realistic  to 
expect  parents  to  directly  observe 
children  of  these  ages  during  each 
moment  of  the  day. 


Issue:  Voluntary  Standards,  Education, 
and  Labeling  as  Alternative  Means  To 
Address  the  Hazard 

The  Lighter  Association,  Inc.,  refers  to 
section  7  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2056),  which 
states  that  the  Commission  can  issue 
performance  and/or  labeling  standards 
in  addressing  potential  risks.  The 
Association  states  the  ANPR  ignores 
volimtary  standards,  education,  and 
labeling,  in  favor  of  a  position  that 
product  design  is  the  most  effective 
approach  to  address  a  hazard. 

Cricket*  suggests  that  the 
Commission  consider  addressing 
identified  problems  with  "enhanced 
public  awareness  and  education 
programs." 

Scripto  states,  "Whether  or  not  the 
Commission  elects  to  mandate  a  child 
resistancy  standard  for  multi-pxupose 
lighters,  it  must  not  lose  sight  of  the  goal 
of  educating  children  and  parents  on 
fire  safety." 

Scripto  comments,  "Clear,  effective 
warnings  and  labels  must  be  provided 
with  fire  sources  to  adequately  inform 
consumers  of  the  applicable  hazards 
*  •  *.  Such  efforts  must  receive 
immediate  top  priority." 

Response 

The  Commission  does  not  agree  that 
the  advance  notice  of  proposed 
rulemaking  ignores  education,  labeling, 
and  voluntary  standards  as  possible 
means  to  address  the  risk  of  injury 
associated  with  multi-purpose  lighters. 
The  ANPR  specifically  invited 
interested  persons  to  submit  an  existing 
standard,  or  a  statement  of  intent  to 
modify  or  develop  a  voluntary  standard, 
to  address  the  risks  of  injury  and  death 
associated  with  multi-purpose  lighters. 
The  ANPR  also  solicited  comments  on 
other  possible  means  to  effectively 
address  the  hazard. 

At  an  April  16, 1998,  meeting  of 
ASTM  Subcommittee  F15.02,  Safety 
Standards  for  Cigarette  Lighters,  the 
members  voted  to  support  the 
Commission  action  to  develop  a 
mandatory  standard  for  multi-purpose 
lighters.  Manufacturers  whose  multi- 
purpose Ughters  comprise  a  major  share 
of  the  market  are  members  of  this 
subcommittee.  The  members  also  voted 
to  form  a  technical  task  group  for  the 
purpose  of  providing  input  to  the 
Commission  on  the  provisions  of  the 
draft  standard.  Based  on  these  actions, 
the  CPSC  does  not  expect  a  voluntary 
standard  to  be  developed. 

The  Commission  does  not  believe  that 
warning  labels  or  education  alone  can 
effectively  address  the  risks  associated 
with  multi-purpose  lighters.  Multi- 


purpose lighters  have  always  been 
subject  to  labeling  requirements  under 
the  Federal  Hazardous  Substances  Act. 
The  required  statements  include:  "Keep 
out  of  me  reach  of  children."  The 
incidents  indicate  that  many  consxuners 
were  aware  of  the  danger  of  lighters  and 
took  precautions  to  keep  them  out  of  the 
reach  of  their  children. 

When  attempting  to  keep  objects  out 
of  reach,  caregivers  often  find  a  storage 
place  that  is  up  high.  However,  children 
learn  to  conquer  height  at  an  early  age. 
At  2  years  of  age,  a  child  can  climb  a 
play  gym;  at  2*/i  years  of  age,  a  child  is 
quite  skillful  in  climbing.  By  the  time  a 
child  is  4  to  5  years  of  age,  the  motor 
abilities  have  evolved  to  the  point 
where  a  child  has  the  coordination  and 
balance  of  an  adult.  The  motor  abilities 
of  children  in  these  age  ranges  make  it 
very  difficult  to  find  a  storage  place  that 
provides  both  convenient  access  for 
users  and  safety  for  young  children. 

Since  most  caregivers  are  fully  aware 
of  the  dangers  of  yoimg  children  playing 
with  lighters,  and  since  children  access 
them  in  spite  of  attempts  to  store  them 
out  of  reach,  the  Commission  concludes 
that  additional  or  different  warning 
statements  would  not  reduce  the 
incidence  of  fires.  The  Commission 
preliminarily  concludes  that  a  child, 
resistant  feature  on  multi-purpose 
lighters  would  be  the  most  effective 
approach  of  addressing  the  hazard. 

Issue:  Scope 

Cricket*  urges  the  Commission  to 
determine  whether  the  child-play 
problem  is  related  to  "issues  with  a 
particular  product"  rather  than  to  all 
multi-purpose  lighten. 

Response 

Although  the  large  majority  of  the 
reported  fire  incidents  involved  one 
manufacturer,  there  were  also  five  other 
brands  identified.  In  addition,  the 
results  of  the  baseline  testing  of  five 
different  models  of  multi-purpose 
lighters  demonstrate  that  Uie  majority 
(59  to  96  percent)  of  the  children  on  the 
test  panels  were  able  to  operate  them. 
This  is  a  range  of  child  resistance  of  4 
to  41  percent,  in  contrast  to  the 
minimum  requirement  of  85  percent  in 
the  standard  proposed  below.  The 
baseline  results  indicate  that  when  the 
on/off  switch  is  left  unlocked,  as  is 
expected  to  be  the  case  in  many 
households,  most  of  the  children  in  the 
test  panel  could  operate  the  lighters. 

Issue:  Requirements  for  Multi-purpose 
lighten  May  Create  New  Hazards 

Scripto  states  that  there  is  a  concern  ' 
that  requiring  the  child-resistant 
mechanism  to  reset  itself  automatically 
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after  each  operation  of  the  ignition 
mechanism,  as  required  in  tiie  cigarette 
lighter  standard,  "could  create  new  and 
serious  hazards  for  the  product's  users." 
Scripto  states,  "It  is  not  uncommon  for 
piezo  ignition  devices  to  require  more 
than  one  attempt  to  ignite. 
Environmental  factors  such  as  wind, 
low  temperatiire.  altitude  or  moisture 
can  also  affect  the  consumer's  ability  to 
properly  ignite  the  piezo  lighter." 
Scripto  states  that,  because  a  child- 
resistant  mechanism  would  further 
delay  ignition,  the  potential  for 
"flashback  explosions  or  fires"  is 
increased  in  applications  such  as 
igniting  a  gas  grill. 

Cricket®  states  that  multi-purpose 
lighter  "mechanisms  do  not  light  100%  . 
of  the  time,  particularly  when  used  in 
outdoor  conditions."  They  strongly 
believe  that  the  Commission  should 
analyze  the  potential  for  a  small  fire  or 
explosion  as  a  result  of  the  delays 
associated  with  a  child-resistant 
mechanism  before  proceeding  to 
institute  a  standard. 

The  Lighter  Association,  Inc., 
comments  that  "Flashback  fire  is  a  very 
real  issue  *  *  *.  If  the  new  regulation 
reduces  risks  to  children,  but  increases 
risks  to  adults  (the  ones  who  are 
supposed  to  be  using  the  product!),  then 
the  regulation  should  be  rejected." 


Response 

The  Commission  acknowledges  that 
piezo  devices,  such  as  multi-pxupose 
lighters,  often  require  more  than  one 
attempt  to  ignite.  This  is  due,  in  large 
part,  to  the  fact  that  the  fuel  may  not 
reach  the  end  of  the  lighter  nozzle  at  the 
same  time  the  spark  is  generated. 
Therefore,  the  consumer  may  need  to 
pull  the  trigger  more  than  once  in  order 
to  create  multiple  sparks. 

However,  the  Commission  does  not 
agree  that  child-resistant  multi-purpose 
lighters  will  create  hazardous  use 
conditions.  Based  on  testing  using  gas 
barbecue  grills,  the  Commission's 
Division  of  Engineering  concluded  that 
the  risk  of  flame-up  or  small  explosion 
for  some  grills  is  minimal  for  short 
periods  of  delayed  ignition,  such  as  5- 
10  seconds.  The  consumer  can  avoid 
this  risk  altogether  by  igniting  the 
lighter  before  timiing  on  the  gas. 

To  further  minimize  the  possibiUty  of 
creating  a  hazardous  use  condition,  the 
draft  standard  requires  that  multi- 
purpose lighters  allow  multiple 
operation  attempts  before  letting  go  of 
the  lighter  causes  the  child-resistant 
feature  to  reset.  One  manufacturer  is 
currently  marketing  a  child-resistant 
multi-purpose  lighter  with  such  a 
design.  This  manufactiuer  has  tested  the 
lighter  according  to  the  protocol  in  the 


Safety  Standard  for  Qgarette  Lighters  to 
establish  that  it  is  child  resistant 

The  Commission  is  aware  of  other 
manufacturers  that  are  working  on 
child-resistant  designs  that  function 
similarly.  With  such  designs,  the 
Ughting  efficiency  of  a  child-resistant 
multi-piupose  lighter  should  be 
essentially  the  same  as  that  of  the  non- 
child-resistant  multi-purpose  lighters 
ciurently  in  use. 

The  Commission  is  also  aware  of 
some  multi-purpose  fighters  that  have  a 
featiue  that  can  be  used  to  lock  the  fuel 
supply  open.  This  allows  hands-fi-ee 
operation  of  the  lighter  during  soldering 
or  similar  activities;  some  consumers 
find  this  a  useful  feature.  However,  it 
might  be  difficult  for  this  type  of  lighter 
to  comply  with  a  requirement  that  the 
child-resistant  feature  reset  when  the 
user  puts  the  lighter  down.  To  retain  the 
potential  for  hands-fi«e  operation,  the 
Commission  is  specifying  that,  for 
lighters  that  remain  lit  after  being 
released,  the  lighter  must  return 
automatically  to  a  child-resistant  state 
by  the  time  the  user  lets  go  of  the  lighter 
after  turning  off  the  flame.  This  scenario 
is  not  expected  to  increase  the  risk  of 
fires  started  by  children,  since  the , 
lighter's  user  would  likely  turn  the 
fighter  off  when  leaving  it  for  any  period 
of  time  that  would  allow  access  by 
children. 

The  Commission  is  also  proposing  a 
requirement  to  help  prevent  the 
dangerous  situation  where  a  child  who 
operated  the  child-resistant  mechanism 
and  fit  the  fighter  could  create  a  flame 
that  would  not  go  out  when  the  fighter 
is  released,  even  if  it  is  dropped.  "The 
proposed  rule  specifies  that,  after  the 
fighter  is  fit.  an  additional  manual 
operation  must  be  performed  to  activate 
the  feature  that  allows  the  lighter  to 
bum  without  being  held  by  the  user. 

Issue:  Consumer  Resistance  to  Child- 
Resistant  Features 

Scripto  challenges  the  Commission's 
position  in  the  ANPR  that  consiuner 
resistance  to  a  child-resistant  feature  on 
multi-piupose  fighters  will  not  negate 
the  feature's  effectiveness.  Scripto  states 
that  "many  consumers  would  resist  the 
introduction  of  child-resistant  multi- 
purpose lighters.  Scripto's  experience 
with  the  tremendous  negative  reactions 
to  its  child-resistant  cigarette  fighters 
form  a  sofid  basis  for  this  assertion 
*  *  *.  Consideration  must  be  given  to 
those  populations  that  may  be  exposed 
to  potentially  greater  fire  hazards  if  they 
were  physically  unable  to  successfully 
operate  a  child  resistant  multi-purpose 
fighter.  Such  individuals  may  switch  to 
such  less  safe  'non-CR'  alternatives  as 


long  stem  matches  or  a  rolled  up 
newspaper  *  *  *." 

The  Lighter  Association,  Inc.  states 
that  "contrary  to  the  (CPSC)  staffs 
representations,  complaints  regarding 
fighters  that  comply  with  the  rule 
continue  to  come  in  bom  every  region 
of  the  country  *  •  •  fiidustry  receives 
thousands  of  complaints  every  year. 
Products  are  being  invented  every 
month  to  override  child-resistant 
fighters." 

Response 

Although  there  were  numerous 
complaints  about  the  safety  standard 
when  child-resistant  cigarette  fighter 
models  first  became  available  in  large 
numbers  and  non-child-resistant 
fighters  became  scarce,  the  number  of 
complaints  bom  consumers  to  the 
Commission  has  dwindled  to  almost 
nothing  in  1998.  Many  of  the  initial 
complaints  had  to  do  with  the  difficulty 
of  operating  the  child-resistant 
mechanism  on  the  fighter  models  that 
were  generally  available  in  the 
marketplace  in  1994  and  early  1995. 
These  early  models  usually  had  a  lever 
or  push-in  tab  to  permit  the  gas  release 
lever  to  function  when  the  flint  wheel 
was  rotated  to  generate  a  flame.  Later 
models  of  child-resistant  fighters 
employ  child-resistant  features  that  are 
integrated  into  the  lighter  so  that  adults 
can  operate  the  lighters  much  fike  they 
did  the  non-child-resistant  pre-standard 
roll-and-press  fighters. 

The  proposed  rule  requires  that  multi- 
purpose lighters  must  not  be  capable  of 
having  its  child-resistant  mechanism 
easily  deactivated.  The  Commission 
interprets  this  as  requiring  that  the 
child-resistant  mechanism  cannot  easily 
be  disabled  with  a  common  household 
tool,  such  as  a  knife  or  pfiers,  and  still 
remain  operable. 

In  the  4  years  since  the  fighter 
standard  became  effective,  the 
Commission  became  aware  of  two 
devices  that  were  designed  and 
promoted  for  defeating  the  child- 
resistant  mechanisms  on  certain  brands 
of  disposable  child-resistant  lighter 
models.  CPSC  contacted  both  of  those 
firms  to  discourage  them  from  selling 
these  devices.  If  the  Commission  obtains 
information  indicating  that  such  devices 
pose  a  substantial  risk  of  injury  to  the 
pubUc,  the  Commission  could  seek 
corrective  actions  pursuant  to  Section 
15  of  the  CPSA,  15  U.S.C.  2064. 
Furthermore,  actions  could  be  brought 
against  persons  who  disable  the  child- 
resistant  mechanisms  on  lighters 
intended  for  resale. 

The  Commission  would  also  expect 
some  consumers  to  write  about  their 
dissatisfaction  with  child-resistant 
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features  on  multi-purpose  lighters. 
However,  the  Commission  believes  that 
the  level  of  consumer  resistance  would 
not  prevent  the  expected  reduction  of 
child-play  fires  started  with  multi- 
purpose lighters.  Furthermore,  the 
Commission  believes  that  manufacturers 
can  design  child-resistant  multi-purpose 
Ughters  that  offer  minimal 
inconvenience  to  consumers. 

Issue:  Enforcement  . 

The  Lighter  Association,  Inc., 
comments,  "The  record  is  full  of 
examples  of  problems  with  enforcement 
of  the  current  chttd  resistancy  r\de 
*  •  •  Importers  are  devising  new  ways 
every  week  to  evade  the  rule.  Indeed, 
Compliance  has  recently  advised 
industry  that  it  is  now  reviewing  non- 
child-resistant  lighters  from  Europe  and 
Asia  being  rerouted  to  the  U.S.  for  sale. 
Substantial  premiums  are  paid  for  non- 
child-resistant  lighters." 

The  Lighter  Association,  Lie,  states 
that  the  Commission's  enforcement 
program  is  inadequate  because  of  the 
cost  of  testing  to  assure  compliance.  "If 
the  Commission  cannot  enforce  the 
existing  regulation,  it  is  absurd  to 
extend  it  to  another  product  line. 
Ultimately,  non-complying  imports  will 
take  over  this  product  line  as  well." 

Scripto  states  that  it  has  "been 
disappointed  by  the  Commission's 
historical  failure  to  evenly  enforce  the 
labeling  requirements  of  the  Federal 
Hazardous  Substances  Act  on  other 
multi-purpose  Ughter  distributors." 
Additionally.  Scripto  expresses 
disappointment  that  the  Commission 
has  not  taken  action  against  the  "Quick 
Fix,"  a  device  being  soldto  disable  the 
child-resistant  mechanism  on  cigarette 
Ughters.  It  suggests  that  the  cigarette 
lighter  standard  be  amended  to  prohibit 
the  intentional  disarming  of  lighter 
safety  devices.  It  also  recommends  that 
the  Commission  take  a  more  proactive 
enforcement  stance  to  prevent  further 
violations  of  the  Qgarette  Lighter 
Standard.  "Before  moving  forward  to 
implement  new  regulations,  the 
Commission  must  be  prepared  to  ensure 
consumers,  distributors  and 
manufact\irers  that  any  such  regulation 
will  be  fully  enforced,  without 
loopholes  and  v«thout  exception." 

Cricket*  comments  that  it  has  "seen 
ample  anecdotal  evidence  that 
disreputable  importers  have  violated, 
and  are  continuing  to  flout,  both  the 
stockpiling  and  substantive 
requirements  of  the  child-resistancy 
standard"  in  spite  of  information  about 
apparent  violations  provided  to  the 
Commission  staff  by  importers  and  the 
Lighter  Association. 


Cricket*  urges  the  Commission  to 
work  for  international  acceptance  of 
lighter  standards  to  address  the 
enforcement  evasion  issue. 

Response 

While  CPSC  is  aware  that  some 
imscrupulous  importers  and  distributors 
of  lighters  have  taken  actions  to 
circumvent  the  intent  and  purposes  of 
the  standard,  their  overall  nimibers  have 
been  smaU,  and  hardly  constitute  a  large 
number  of  schemes  to  "evade  the  rule," 
as  alleged  in  this  comment.  CPSC  and 
Customs  have  taken  vigorous  action 
against  importers  and  distributors  who 
do  not  comply  with  the  standard, 
seizing  and  refusing  entry  to  millions  of 
noncomplying  lighters  since  July  1994, 
working  with  importers  to  recall 
miUions  of  Ughters  that  made  it  into  the 
marketplace  before  their  noncompUance 
with  the  standard  was  discovered,  and 
filing  legal  actions  against  firms  that 
purposely  distributed  and  sold  lighters 
that  had  the  child-resistant  feature 
intentionally  removed  or  disabled  prior 
to  sale  to  the  public. 

Finally,  CPSC  and  Customs  have 
seized  several  small  shipments  that 
originated  in  Europe  of  popular  name 
brand  non-child-resistant  disposable 
cigarette  lighters  manufactured  for  the 
European  market  that  were  sent  to 
United  States  importers  as  premium 
items  with  other  products  intended  for 
sale  in  the  United  States.  These  lighters 
invariably  were  decorated  with  product 
logos  (e.g.,  Uquor  or  beer  brands,  or 
other  consiuner  product  logos).  They 
were  included  in  the  shipment  by  the 
Eiutjpean  exporter  as  advertising  items, 
not  products  intended  to  be  sold 
separately  from  the  main  goods  in  the 
shipment.  Evidence  in  these  cases 
suggests  that  in  almost  every  instance, 
the  inclusion  of  the  non-child-resistant 
Ughters  in  the  shipment  was  done  due 
to  ignorance  of  the  standard  on  the  part 
of  the  exporter  in  Europe,  not  on  an 
intentional  attempt  to  Awart  the  safety 
standard.  Based  on  this  experience  with 
the  cigarette  Ughter  standard,  the 
Conunission  concludes  that  the 
compliance  with  a  multi-purpose  lighter 
standard  will  be  sufficient  to  produce 
the  benefits  discussed  above. 

Issue:  Requirements 

Scripto  comments,  "The  cigarette 
Ughter  experience  has  seen  the  approval 
of  some  mechanisms  which  are  so  easy 
to  operate  that  safety  objectives  are 
compromised  *  *  *.  Any  device  which 
lends  child  resistancy  to  a  product  must 
be  more  inconvenient  to  use  or  it  will 
not  be  effective  *  *   *.  Therefore, 
definitions  must  recognize  and  clarify 


this  fundamental  trade-off  between 
safety  and  convenience." 

Response 

The  Safety  Standard  for  Cigarette 
Lighters  requires  manufacturers  to 
conduct  testing  to  assure  that  their 
Ughters  comply  with  aU  of  the 
requirements.  The  manufacturers  are 
also  required  to  report  the  results  of  this 
testing  to  CPSC's  Office  of  CompUance 
and  to  certify  to  their  distributors  or 
retailers  that  the  Ughters  comply.  If 
there  is  any  reason  to  beUeve  that  the 
Ughters  are  not  child  resistant,  the 
Office  of  CompUance  requests  further 
substantiation  from  the  manufacturer. 
Additionally,  a  program  is  in  place  at 
CPSC  to  conduct  enforcement  testing  of 
cigarette  Ughters  where  warranted. 

In regardto  Scripto's reconunendation 
that  definitions  be  developed  to 
preclude  child-resistant  mechanisms 
that  are  too  easy  to  operate,  the 
Commission  points  out  that,  just  like  the 
cigarette  Ughter  standard,  the  proposed 
standard  for  multi-purpose  lifters  is 
drafted  as  a  performance  standard  rather 
than  a  design  standard.  Any  multi- 
purpose Ughter,  however  designed,  that 
meets  the  requirements  in  the  proposed 
rule  would  be  considered  child 
resistant: 

Issue:  Market  Impact 

Swedish  Match  stated: 
The  market  for  the  multi-purpose  lighters 
"  is  totally  different  from  t^ie  one  analyzed  by 
the  CPSC  in  connection  with  the  cigarette 
lighter  standard.  As  there  are  fewer 
competitors,  we  strongly  urge  the  CPSC  to 
study  closely  the  likely  competitive  impact  of 
the  imposition  of  a  child  resistancy 
requirement  on  the  multi-purpose  Ughter 
industry*  *  •.  Any  company  would  have  to 
consider  whether  it  could  absorb  successfully 
the  added  research,  development,  and 
production  costs  that  surely  would  be 
associated  with  the  standard  and  still  remain 
competitive  in  the  market  *  *  *.  Many  firms 
(especially  those  with  a  marginal  position  in 
the  market  place)  likely  will  react  to  the 
standard  by  exiting  the  market,  thereby 
resulting  in  less  competition  and  higher 
prices  to  be  borne  by  the  consuming  public. 

Response 

The  market  for  miJti-purpose  Ughters 
is  obviously  smaller  than  the  market  for 
cigarette  Ughters,  in  terms  of  both  the 
niunber  of  units  sold  aimually  and  the 
number  of  manufacturers.  It  is 
conceivable  that  some  firms  may  react 
to  the  standard  by  exiting  the  market. 
However,  the  CPSC  does  not  agree  that 
this  will  Ukely  have  a  significant 
adverse  impact  on  competition. 

CurrenUy,  the  market  for  multi- 
purpose Ughters  already  is  highly 
concentrated,  wdth  one  manufacturer 
having  approximately  a  90  percent 
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market  share.  However,  CPSC  expects 
that  the  degree  of  competition  in  the 
market  may  increase.  One  major 
cigarette  lighter  manufacturer  recently 
entered  the  market  for  multi-purpose 
lighters  with  a  model  that  is  child 
resistant.  Additionally,  the  market  for 
multi-piupose  lighters  is  growing  at  a 
rate  of  5  to  10  percent  annually, 
according  to  industry  sources.  As  the 
market  expands,  more  manufacturers 
may  enter  and  thereby  increase  the  level 
of  competition.  Furthermore,  multi- 
purpose lighters  face  competition  from 
other  flame  sources,  including  matches 
and  cigarette  lighters.  These  products 
are  less  expensive  than  multi-purpose 
lighters  and,  therefore,  limit  the  amount 
that  manufacturers  can  increase  prices 
for  multi-purpose  lighters  without 
significant  sales  loss,  even  if  there  are 
few  manufactiuers  in  the  market. 
Finally,  CPSC  expects  that  only 
manufacturers  with  a  minor  presence  in 
the  market  might  exit.  The  loss  of  these 
firms  would  not  substantially  reduce  the 
level  of  competition  in  this  already 
highly-concentrated  industry. 

Issue:  International  Application 

Swedish  Match  commented  that  one 
way  to  attempt  to  address  the  concern 
about  the  evasion  of  a  standard  by 
foreign  manufacturers  is  "the  adoption, 
internationally  of  any  standard  that  is 
applied  in  the  United  States." 

Response 

The  CPSC  agrees  that  international 
adoption  of  the  standard  would  reduce 
the  likelihood  that  some  manufacturers 
or  importers  would  attempt  to  evade  the 
requirements  of  the  rule.  However, 
CPSC  does  not  have  the  authority  to 
regidate  products  intended  solely  for 
use  in  other  countries. 

Issue:  Lulling  Effect 

The  Lighter  Association  and  Scripto- 
Tokai  stated  that  "child  resistant"  is 
often  incorrectly  construed  by  the 
general  pubUcas  "childproof."  They 
argue  that  this  can  create  a  false  sense 
of  security  and  sometimes  results  in 
parents  taking  less  care  to  protect 
children  from  the  product. 

Response 

The  CPSC  agrees  that  parents 
sometimes  mistake  child  resistant  as 
meaning  childproof.  However,  the 
evidence  suggests  that  the  impact  is  less 
significant  than  some  claim.  For 
example,  studies  of  poisoning  deaths  of 
children  have  shown  that  child-resistant 
packages  have  been  effective  in 
reducing  poisonings  in  yoimg  children. 
Therefore,  on  balance,  even  if  some 
parents  do  become  less  vigilant,  the 


overall  impact  of  the  rule  is  expected  to 
be  positive. 

Issue:  Estimates  of  Incidents 

The  Lighter  Association  states  that  the 
Commission  improperly  used  a  peak 
year  or  years  of  injuries  and  fataUties  for 
its  cost-benefit  analysis,  rather  than  an 
average  over  a  more  reasonable  period. 


Response 

]n  the  preliminary  regulatory  analysis 
included  in  this  notice,  the  Commission 
based  its  estimates  on  the  incidents  of 
which  CPSC  is  aware  that  occurred  from 
1995  through  1997.  These  are  the  best 
data  available.  CPSC  did  not  have  a 
special  project  or  study  that  attempted 
to  collect  data  before  1995,  and, 
therefore,  data  before  that  time  are 
incomplete.  Furthermore,  our  analysis 
of  the  data  from  1995  through  1997  may 
understate  the  nimiber  of  fires  involving 
multi-purpose  lighters  because  they 
consist  strictly  of  cases  of  which  the 
CPSC  is  aware.  There  are  likely  other 
cases  of  which  the  Commission  is  not 
aware.  Finally,  preliminary  data  suggest 
that  the  1998  experience  will  be  similar 
to  the  period  1995  to  1997.  Already  in 
1998,  the  CPSC  knows  of  33  fires  that 
resulted  in  7  deaths  and  14  injuries.  The 
actual  number  is  probably  higher. 

Issue:  Costs  of  Modifying  Lighters 

The  Lighter  Association  and  Scripto- 
Tokai  commented  that  the  Commission 
underestimates  the  costs  of  modifying 
multi-purpose  lighters  and  ignored  the 
Lighter  Association-provided  data  that  it 
would  cost  $.25  to  $.75  per  unit  to 
modify  multi-purpose  fighters. 

Response 

These  commenters  are  referring  to  a 
preliminary  examination  of  the 
economic  issues  made  by  the 
Commission  that  was  based  on  very 
limited  data.  The  regulatory  analysis 
included  with  this  notice  is  based  on 
more  recent  data,  including  the  Lighter 
Association's  estimates  of  costs. 

Comments  provided  by  the  Lighter 
Association,  and  conversations  between 
the  CPSC's  staff  and  several 
manufacturers,  suggest  that  the  upper 
end  of  the  industry's  cost  estimates  were 
based  on  the  assiunption  that  the 
proposed  rule  woidd  contain  provisions 
which  it  does  not  (e.g.,  requiring  a 
ipinimiim  level  of  reliability  in 
achieving  ignition  on  each  attempt). 
Therefore,  the  Commission  believes  that 
the  low  and  middle  ranges  of  the  cost 
estimates  provided  by  the  Lighter 
Association  are  more  reasonable.  The 
cost  estimate  included  in  the 
preliminary  regulatory  analysis  was 
$0.40  per  unit.  This  is  roughly  in  the 


mid-range  of  these  estimates.  Even  if 
retail  markups  added  another  $0.40/iuut 
to  the  retail  price,  the  proposed  rule 
would  result  in  net  benefits  of  $0.53  per 
multi-piupose  fighter  sold. 

Issue:  Costs  of  Development 

The  Lighter  Association  and  Scripto- 
Tokai  argued  that  it  should  be 
imderstood  that  the  technology  for 
cigarette  fighters  cannot  simply  be 
added  to  a  multi-purpose  fighter. 
Rather,  the  multi-purpose  fighter  must 
be  completely  redesigned,  resulting  in 
research  and  development  costs, 
investment  in  new  equipment  or 
retooling  of  existing  equipment,  testing 
of  the  product,  and  further  review  of  the 
product.  These  commenters  contend 
that  the  Commission's  assiunption  that 
one  simply  takes  an  existing  child- 
resistant  featiue  and  adds  it  to  a  multi- 
purpose fighter  is  simpfistic  and 
inaccurate. 

Response 

CPSC  is  aware  that  manufacturers  wiU 
inctir  costs  to  develop  and  test  new 
designs  for  child-resistant  multi- 
piupose  fighters,  as  well  as  to  retool 
their  plants  for  production.  The  CPSC 
accounted  for  these  costs  in  its 
preliminary  regulatory  analysis,  which 
is  based  on  the  information  currently 
available  (much  of  it  provided  by 
industry).  CPSC  does  not  assume  that 
any  particular  child-resistant  design  can 
be  adapted  from  a  cigarette  lighter  to  a 
multi-puipose  fighter  without  further 
development,  if  at  aU.  CPSC  welcomes 
additional  information  on  these  costs 
bom  manufacturers  or  other  parties 
with  such  knowledge,  and  will  include 
the  most  recent  cost  information  in  any 
future  analysis  of  this  issue. 

Issue:  Need  for  Regulation  of  Matches 

Scripto-Tokai  stated  that  the  750 
injuries  and  140  deaths  attributable  to 
children  playing  with  matches  in  1994 
represents  a  societal  cost  in  the  bilfions 
of  dollars,  as  opposed  to  $10.2  milUon 
for  children  playing  with  multi-purpose 
fighters.  The  commenter  concludes  that 
there  would  be  a  far  greater  benefit  in 
regulating  matches  than  multi-purpose 
filters. 

Response 

The  CPSC  is  concerned  about  the 
societal  costs  of  fires  attributable  to 
children  playing  with  matches. 
However,  in  taldng  action  to  address  a 
problem,  it  is  necessary  to  take  into 
account  the  feasibifity  of  a  solution  and 
its  costs,  as  well  as  its  benefits.  The 
manner  in  which  multi-purpose  fighters 
are  operated  can  be  changed  in  ways 
that  will  substantially  reduce  the 
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number  of  incidents  resulting  from 
children  playing  with  multi-purpose 
lighters.  Such  changes  will  increase 
societal  benefits  more  than  they  will 
increase  societal  costs.  According  to  the 
preliminary  regulatory  analysis,  the 
proposed  rule  is  expected  to  result  in 
substantial  net  l)enefits  to  consumers. 
The  fact  that  the  Commission  might 
investigate  or  regulate  other  products, 
which  present  their  own  feasibility  and 
cost-benefit  issues,  does  not  counsel 
against  action  on  multi-purpose  lighters. 

I.  Preliminary  Environmental 
Assessment 

Pursuant  to  the  National 
Environmental  PoUcy  Act  and  in 
accordance  with  CPSC's  procedures,  the 
Conunission  considered  the  potential 
environmental  effects  of  the  proposed 
rule.  Less  than  1  percent  of  the 
approximately  20  million  non-child- 
resistant  multi-purpose  lighters  that  are 
sold  in  this  country  each  year  are 
manufactiued  domestically.  One  large 
manufacturer  has  begim  to  produce 
multi-purpose  lighters  domestically,  but 
these  lighters  are  already  child  resistant. 

The  proposed  rule  is  not  expected  to 
significantly  alter  the  amount  of 
materials,  energy,  or  waste  generated 
during  production  of  the  lighters.  Nor  is 
the  proposed  rule  expected  to  cause 
manufacturers  to  shift  production  to 
other  countries  or  locations.  Molds  and 
other  tools  used  by  manufactiu-ers  in  the 
production  of  multi-purpose  lighters  or 
their  components  are  periodically 
replaced.  The  proposed  rule  may  cause 
some  manufacturers  to  replace  the 
molds  and  other  tools  earlier  than  the^ 
would  have  otherwise.  However,  the 
proposed  effective  date  of  1  year  from 
the  publication  date  of  a  final  rule 
should  allow  manufacturers  time  to 
plan  and  minimize  any  impact. 

Pursuant  to  section  9(g)(1)  of  the 
CPSA.  15  U.S.C.  2058(g)(1).  the 
proposed  rule  does  not  apply  to  non- 
child-resistant  lighters  manufactured 
before  the  rule's  effective  date. 
Therefore,  no  non-child-resistant 
lighters  in  use  or  in  U.S.  commerce  on 
the  effective  date  will  need  to  be 
recalled  or  disposed  of.  Accordingly, 
there  are  not  disposal  issues  with  regard 
to  such  lighters.  Further,  the  proposed 
rule  is  not  expected  to  affect  Uie  manner 
in  which  multi-purpose  lighters  are 
packaged  for  sale  or  the  amount  of 
butane  or  other  fuel  used  in  the 
operation  of  the  lighters. 

From  the  available  information,  the 
Commission  concludes  that  the 
proposed  rule  would  not  significantly 
affect  raw  material  use,  air  or  water 
quality,  manufacturing  processes  or 
disposal  practices  in  such  a  way  as  to 


cause  any  significant  impact  on  the 
enviroiunent. 

J.  Paperwork  Reduction  Act 

As  explained  above,  the  standard  and 
certification  provisions  will  require 
manufactiuers  and  importers  of  multi- 
purpose lighters  to  perform  testing, 
maintain  records,  and  report  data  to  the 
Commission  relating  to  the  multi- 
purpose lighters  that  they  produce  or 
import.  For  this  reason,  the  rule 
published  below  contains  "collection  of 
information  requirements,"  as  that  term 
is  used  in  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501-3520.  Therefore,  the 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  in  accordance  with  44  U.S.C. 
3507(d)  and  implementing  regulations 
codified  at  5  CFR  1320.11. 

Based  on  estimates  made  in  the 
course  of  developing  the  cigarette 
lighter  standard  and  on  information 
obtained  from  industry  sources,  the 
Commission  estimates  that  complying 
with  the  testing,  recordkeeping,  and 
reporting  requirements  of  the  proposed 
rule  will  require  approximately  100 
hours  per  model  annually.  The  time 
required  for  testing  is  expected  to 
average  about  80  hours  per  model  per 
year.  The  time  required  for 
recordkeeping  and  reporting  is  expected 
to  be  about  10  hours  for  each  model  per 
year.  The  exact  number  of 
manufacturers  and  importers  is  not 
known.  However,  the  number  of 
manufacturers  and  importers  appears  to 
be  increasing.  Currently,  the 
Conmiission  believes  that  there  inay  be 
as  many  as  40  different  models  of  multi- 
purpose lighters  on  the  market.  With  a 
few  exceptions,  most  manufacturers  and 
importers  have  only  one  model. 
Therefore,  the  total  amount  of  time  that 
will  be  required  for  complying  with  the 
testing,  recordkeeping,  and  reporting 
requirements  of  the  proposed  rule  is 
approximately  4.000  hours  annually. 

OMB  may  conunent  to  CPSC  between 
30  and  60  days  after  the  publication  of 
the  proposal.  Therefore,  although  OMB 
will  accept  comments  until  November 
30, 1998,  a  comment  will  be  assured  of 
having  its  maximum  effect  if  it  is  filed 
by  October  30, 1998. 

Comments  to  OMB  should  be  directed 
to  the  Desk  Officer  for  the  Consumer 
Product  Safety  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Washington,  DC  20503;  telephone 
(202)395-7340.  The  Commission 
encourages  commenters  to  provide 
copies  of  such  comments  to  the 
Commission's  Office  of  the  Secretary, 
with  a  caption  or  cover  letter  identifying 
the  materials  as  comments  submitted  to 
OMB  on  the  proposed  collection  of 


information  requirements  for  multi- 
purpose lighters. 

K.  Initial  Regulatory  Flexibility 
Analysis 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act  ("RFA"),  5  U.S.C.  601  et 
seq.,  generally  requires  the  agency  to 
prepare  initial  and  final  regulatory 
flexibility  analyses  describing  the 
impact  of  the  rule  on  small  businesses 
and  other  small  entitles.  The  purpose  of 
the  RFA,  as  stated  in  section  2(b)  (5 
U.S.C.  602  note),  is  to  require  agencies, 
consistent  with  their  objectives,  to  fit 
the  requirements  of  regulations  to  the 
scale  of  the  businesses,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulations.  13 

Section  603  of  the  RFA  calls  for  the 
Commission  to  prepare  and  make 
available  for  public  conmient  an  initial 
regulatory  flexibility  analysis  describing 
the  impact  of  the  proposed  rule  on  small 
entities  and  identifying  impact-reducing 
alternatives.  The  initial  regulatory 
flexibility  analysis  is  to  contain: 

(1)  A  description  of  the  reasons  why 
action  by  the  agency  is  being 
considered; 

(2)  A  succinct  statement  of  the 
objectives  of.  and  legal  basis  for,  the 
proposed  rule; 

(3)  A  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  proposed 
rule  will  apply; 

(4)  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  subject  to 
the  requirements  and  the  type  of 
professional  skills  necessary  for  the 
preparation  of  reports  or  records;  and 

(5)  An  identification,  to  the  extent 
possible,  of  all  relevant  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rule. 

In  addition,  the  initial  regulatory 
flexibility  analysis  must  describe  any 
significant  alternatives  to  the  proposed 
rule  that  would  accomplish  the  stated 
objectives  of  the  applicable  statutes  and 
that  would  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities.  RFA-suggested 
alternatives  for  discussion  include: 
different  compliance  or  reporting 
requirements  for  small  entities; 
clarification,  consolidation,  or 
simplification  of  compliance  or 


"The  Regulatory  Flexibility  Act  provides  than  an 
agency  is  not  required  to  prepare  a  regulatory 
flexibility  analysis  if  the  head  of  the  agency  ceitifles 
that  the  rule  will  not  have  a  significant  economic 
impact  on  a  substantial  numbw  of  small  entities.  5 
U.S.C  605. 
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reporting  requirements  for  small 
entities;  the  use  of  performance  rather 
than  design  standards:  and  partial  or 
total  exemptions  from  coverage  for 
small  entities. 

The  Commission  routinely  considers 
the  potential  effects  on  competition  and 
small  businesses  as  part  of  the  agency's 
overall  evaluation  of  potential  economic 
efiiects  of  rulemaking  actions.  A 
summary  of  these  effects  is  included  in 
the  preliminary  regulatory  analysis 
required  for  the  proposed  nile  under 
section  9(c)  of  the  CPSA.  Since  some 
number  of  the  affected  firms  are 
considered  to  be  small  companies,  the 
Commission  gives  particular 
consideration  to  the  potential  economic 
effects  of  the  proposed  rule  on  such 
firms,  and  is  issuing  this  initial 
regulatory  flexibility  analysis  of  the 
proposed  rule. 

Reasons  for  Agency  Action 

The  Commission's  proposed  rule  on 
multi-purpose  lighters  addresses  the 
risk  of  death  and  injury  fiom  accidental 
residential  fires  started  by  young 
children  playing  with  these  lighters. 
Detailed  data  concerning  these  fires  is 
presented  in  Section  B  of  this  notice. 

The  Commission  is  required  to 
consider  whether  appropriate  volimtary 
standards  could  adequately  address  the 
problem  rather  than  imposing  a 
mandatory  rule.  However,  no  voluntary 
standard  was  submitted  to  the 
Commission  for  its  consideration  in 
response  to  the  ANFR,  and  the 
Commission  is  not  aware  of  any 
volimtary  standard  that  addresses  the 
problem.  Therefore,  deferring  to  a 
voluntary  standard  does  not  represent 
an  adequate  alternative  to  the  proposed 
mandatory  rule. 

Objectives  of  and  Legal  Basis  for  the 
Proposed  Rule 

The  history  of  this  rulemaking 
proceeding  is  set  forth  in  Section  A  of 
this  notice.  The  legal  basis  for  this 
action  is  described  in  Section  E  of  this 
notice,  which  discusses  the 
Commission's  statutory  authorities. 
Other  than  the  definition  of  the  covered 
product,  the  provisions  of  the  proposed 
rule  are  essentially  the  same  as  the 
Safety  Standard  for  Qgarette  Lighters, 
16  CFR  Part  1210. 

Hie  piirpose  of  the  proposed  rule  is 
to  reduce  the  risk  of  accidental  child- 
play  multi-purpose  lighter  fires.  It  is 
expected  that  making  multi-purpose 
lighters  child-resistant  will  substantially 
reduce  the  incidence  and  cost  to  society 
of  these  fires.  The  rule  is  being  proposed 
under  the  authority  of  the  CPSA. 
Section  9(c)  of  the  CPSA  requires  the 
agency  to  consider  economic  effects  of 


the  proposed  nile  on  industry  and 
consiuners,  and  to  consider  alternatives 
that  might  reduce  the  burden  of  the  rule 
generally. 

Requirements  of  the  Proposed  Rule 

The  proposed  rule  contains 
performance  requirements  that  would 
require  all  lighters  that  meet  the 
definition  of  a  multi-purpose  lighter  to 
be  child-resistant.  It  also  describes  the 
test  protocol  to  be  used  in  estabUshing 
and  verifying  compUance.  The  protocol 
prescribes  tests  in  which  panels  of 
young  children  attempt  to  operate 
modified  or  non-fuel-containing  multi- 
piupose  lighters.  Manufacturers  and 
importers  would  be  required  to  label 
individual  lighters,  certify  that  their 
products  comply  with  the  rule,  provide 
evidence  of  a  reasonable  testing  program 
to  support  such  certification,  maintain 
testing  and  production  records,  and 
provide  reports  and  product  samples  to 
the  Commission. 

Most  manufactiirers  would  build 
modified  or  surrogate  lighters  to 
perform  the  test  protocol.  Complying 
lighter  designs  would  be  those  for 
which  the  test  lighters  or  surrogates 
were  successfully  operable  by  fewer 
than  15  percent  of  diildren  tested.  All 
multi-purpose  lighters  manufactured  or 
imported  12  months  after  the  date  of 
publication  of  a  final  rule  in  the  Federal 
Register  would  have  to  comply.  In 
addition,  proposed  anti-stodcpiling 
provisions  would  limit  the  production 
or  importation  of  noncomplying  lighters 
between  the  pubUcation  date  and  the 
effective  date  of  a  final  rule. 

Finns  Subject  to  the  Proposed  Rule  and 
Possible  Impacts 

The  proposed  rule  covers 
maniifacturers  and  importers  of  multi- 
purpose lighters  intended  for  sale  to 
consumers.  The  number  of  firms  that 
manufacture  or  import  these  Ughters  is 
increasing.  While  at  least  30  firms  have 
been  identified,  there  probably  are  other 
companies  that  manufacture  or  import 
multi-purpose  lighters  in  the  U.S.  that 
have  not  been  identified.  With  the 
exception  of  one  large  manufacturer  and 
perhaps  one  other  smaller  manufacturer, 
all  firms  are  believed  to  be  importers 
rather  than  domestic  manufacturers. 
Several  of  the  firms  are  affiliates  or 
subsidiaries  of  larger  firms  or  foreign 
manufacturers. 

The  Commission  examined  the 
information  available  on  30  firms  that 
were  identified  as  being  manufacturers, 
importers,  or  private  labelers  of  multi- 
purpose hghters.  Of  these,  16  are 
believed  to  have  fewer  than  100 
employees  and  are,  therefore, 
considered  to  be  small  businesses 


according  to  size  standards  estabUshed 
by  the  Small  Business  Administration. 
13  CFR  121.601.  Of  these  16  small 
businesses,  12  are  beUeved  to  be 
importers  that  also  sell  products  other 
than  multi-purpose  lighters.  One  of 
these  firms  may  manufacture  its  own 
multi-piupose  Ughters.  At  least  two 
importers  have  lighters  that  are 
produced  exclusively  for  them  by' 
foreign  manufacturers.  The  information 
available  was  not  sufficient  to  make 
such  determinations  on  the  remaining  3 
small  businesses.  One  small  firm  claims 
that  its  multi-purpose  fighter  has  child- 
resistant  features.  However,  it  has  not 
tested  its  product  according  to  the 
requirements  of  the  proposed  rule. 

Most  of  the  small  miporters  and 
private  labelers  distribute  lighters 
produced  by  foreign  manufoctiuers.  It  is 
likely  that  the  manufactiu«rs  will  bear 
most  of  the  costs  for  development  emd 
testing  of  the  child-resistant  models  and 
amortize  these  costs  over  several  years 
of  production.  These  costs,  as  well  as 
increases  in  the  costs  of  production 
attributable  to  the  child-resistant 
mechanism,  are  expected  to  be  passed 
through  importers  and  private  labelers 
to  the  consuming  pubUc. 

Some  small  importers  may  experience 
some  disruption  in  their  supply  of 
multi-piupose  lighters  if  some  of  the 
foreign  suppliers  opt  not  to  develop 
child-resistant  multi-purpose  Ughters. 
However,  the  12-month  period  between 
the  pubUcation  of  the  final  rule  and  its 
effective  date  should  allow  time  for 
most  importers  to  take  action  to  ensure 
that  they  have  a  source  for  child- 
resistant  multi-purpose  Ughters.  Many 
of  the  smaller  importers  of  multi- 
purpose Ughters  appear  to  be  primarily 
engaged  in  manufacturing  or  importing 
other  products,  such  as  housewares, 
kitchen  and  barbecue  utensils,  hardware 
products,  cigarette  lighters,  and  other 
tobacco  accessories.  Multi-purpose 
Ughters  probably  account  for  only  a 
small  percentage  of  these  importers' 
sales.  Therefore,  even  if  a  smaU 
importer  stopped  distributing  multi- 
purpose Ughters,  it  probably  would  not 
suffer  a  significant  adverse  effect  if  sales 
of  multi-purpose  Ughters  accounted  for 
only  a  small  percentage  of  the  firm's 
total  sales. 

Since  the  rule  contains  performance 
requirements,  rather  than  requiring  a 
specific  technology,  it  aUows  flexibility 
to  firms  in  designing  child-resistant 
mechanisms.  T^s  d^ould  reduce  the 
bimlen  of  compUance  on  many  firms, 
both  large  and  small.  However,  some 
smaU  firms  that  manufacture  their  own 
multi-piupose  Ughters  may  not  have  the 
technical  or  financial  resources  to 
develop  Ughters  that  would  meet  the 
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proposed  nile.  It  is  also  possible  that 
some  small  manufacturers  will 
determine  that  the  cost  of  developing  a 
product  that  complies  with  the 
proposed  rule  is  too  high  relative  to 
their  market  share  or  output  level.  This 
could  lead  some  small  manufacturers  to 
leave  the  market  However,  the  number 
of  small  firms  that  actually  manufacture 
their  own  multi-purpose  lighters  is 
believed  to  be  low.  As  noted  above,  the 
Commission  is  aware  of  only  one  smtdl 
firm  that  may  manufacture  its  own 
Ughters  and  two  small  firms  that  have 
their  proprietary  designs  of  lighters  that 
are  manufactured  for  them  overseas. 

Small  manufactiu^rs  and  importers 
would  be  subject  to  all  of  the 
performance,  testing,  certification,  and 
reporting  provisions  of  the  proposed 
rule.  Although  some  small 
manufacturers  and  importers  may  not 
possess  the  necessary  skills  to  conduct 
the  required  testing,  there  are 
independent  quality  control  and 
engineering  laboratories,  and  other 
private  consultants,  that  could  perform 
the  required  testing  with  which  these 
firms  could  contract.  Records  of  the 
testing  would  probably  be  compiled  by 
the  testing  laboratory  and  maintained  by 
the  manufacturer  personnel.  Copies  of 
the  reports  and  certification  records 
would  probably  be  maintained  by  the 
importers  or  their  legal  counsels. 

The  proposed  rule  allows  importers  to 
rely  on  testing  that  has  been  performed 
by  or  for  a  foreign  manufacturer  to 
support  the  certification  and  reporting 
requirements  of  the  proposed  rule, 
provided  that  the  records:  (1)  Are  in 
EngUsh.  (2)  are  complete.  (3)  can  be 
provided  to  the  Commission  within  a 
reasonable  time  period,  if  requested, 
and  (4)  provide  reasonable  assurance 
the  multi-purpose  Ughters  are  child 
resistant.  This  provision  may  reduce  the 
testing  burden  on  some  small  importers, 
since  some  manufacturers  may  supply 
product  to  more  than  one  importer. 
The  reporting  requirements  of  the 
proposed  rule  are  necessary  for  the 
CPSC  to  monitor  compliance.  The 
Commission  is  not  aware  of  any  method 
by  which  the  reporting  burden  on  small 
businesses  could  be  reduced  while  still 
accomplishing  the  purpose  of  the 
proposed  rule.  The  estimated  reporting 
burden,  however,  is  low.  probably  less 
than  100  hours  per  model  per  year. 

Other  Federal  Rules 

No  Federal  rules  are  known  to  exist 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rule.  Although  the 
Cigarette  Lighter  Safety  Standard  is 
similar  to  the  proposed  rule,  multi- 
purpose lighters  are  not  subject  to  that 
rule,  because  multi-purpose  hghters  are 


not  intended  primarily  for  lighting 
tobacco  products. 

Alternatives  to  the  Proposed  Rule 

The  Commission  considered  four 
basic  alternatives  to  certain  elements  of 
the  proposed  rule.  Specifically,  the 
CPSC  considered  (1)  narrowing  the 
scope  to  exclude  micro-torches  and  the 
more  expensive  multi-purpose  Ughters. 

(2)  requiring  only  additional  labeling, 

(3)  taking  no  action  and  relying  on 
voluntary  efforts,  and  (4)  changing  the 
effective  date. 

Narmwing  the  Scope 

The  CPSC  considered  excluding  bom 
coverage  of  the  proposed  rule  the  more 
expensive  multi-purpose  lighters,  some 
of  which  retail  for  more  than  $20,  as 
opposed  to  the  less  than  $8  for  which 
most  multi-purpose  Ughters  retail.  This 
would  have  been  similar  to  the 
exemption  in  the  cigarette  Ughter 
standard  for  lighters  with  a  customs 
value  or  ex-factory  value  greater  than 
$2.00.  The  CPSC  also  considered 
excluding  micro-torches  bom  coverage. 

Industry  sources  beUeve  that  the 
market  share  of  the  more  expensive 
multi-purpose  lighters,  including  micro- 
torches,  is  low,  probably  accounting  for 
less  than  three  percent  of  the  imit  sales. 
There  are  three  firms  that  are  known  to 
market  high-end  multi-purpose  Ughters. 
All  of  these  firms  have  fewer  than  100 
employees  emd  are  considered  to  be 
smaU  businesses.  (One  firm  claims  that 
its  multi-purpose  lighter  has  features 
that  should  make  it  child-resistant.)  Of 
the  six  firms  that  are  known  to 
distribute  micro-torches,  three  have 
fewer  than  100  employees  and  are 
considered  to  be  small  businesses. 

While  excluding  the  more  expensive 
multi-purpose  Ughters  &t>m  the  scope  of 
the  proposed  rule  might  reduce  the 
impact  of  the  rule  on  some  small 
businesses,  the  CPSC  does  not  have 
evidence  that  these  multi-purpose 
Ughters  are  less  likely  to  be  involved  in 
child-play  fires  than  the  less  expensive 
models.  Baseline  testing  indicates  that 
some  of  the  more  expensive  models  are 
at  least  as  easy  to  operate  as  some  less 
expensive  models.  And,  there  is  no 
evidence  that  the  more  expensive  multi- 
purpose Ughters  are  stored  or  used 
differently  around  the  home  than  are  the 
less  expensive  Ughters.  Therefore,  the 
Commission  determined  that  the  more 
expensive  multi-purpose  Ughters  and 
micro-torches  should  be  required  to 
meet  the  same  child-resistance  standard 
that  the  less  expensive  ones  must  meet. 

Labeling  Requirements 

Although  a  labeUng-only  requirement 
would  significantly  reduce  the  burden 


of  the  proposed  rule  on  all  firms,  large 
and  small,  the  Commission  did  not 
beUeve  that  any  additional  labeling 
would  have  a  significant  impact  on  the 
incidence  of  child-play  fires. 
Furthermore,  aU  multi-purpose  Ughter 
labels  are  already  labeled  "Keep  out  of 
reach  of  children."  Therefore,  a 
labeling-only  rule  was  not  considered  to 
be  a  preferable  alternative  to  the 
proposed  rule. 

Taking  No  Action  or  Relying  on  a 
Voluntary  Standard 

Because  there  currently  is  no 
voluntary  standard  for  child-resistance 
for  multi-purpose  Ughters  and  none  is 
being  developed,  relying  on  a  voluntary 
standard  is  not  an  alternative  for  the 
Commission.  Additionally,  it  seems 
unlikely  that  many  firms  would 
voluntarily  market  child-resistant  multi- 
purpose Ughters  in  the  absence  of  a 
mandatory  standard.  If  the  non-child- 
resistant  multi-purpose  Ughters  cost  less 
than  the  child-resistant  Utters,  the 
manufacturers  of  child-resistant  Ughters 
would  be  at  a  cost  disadvantage  in  the 
marketplace,  resulting  in  a  limited 
market  share  for  the  child-resistant 
Ughters.  Consequently.  reUance  on 
voluntary  efforts  would  not  adequately 
address  the  hazard  associated  with 
multi-purpose  Ughters. 

Summary  and  Conclusions 

The  proposed  rule  for  multi-purpose 
lighters  will  affect  all  manufacturers  and 
importers  of  such  Ughters  in  the  U.S. 
Perhaps  half  or  more  of  these  firms 
would  be  considered  to  be  small 
businesses.  Most  of  the  small  firms  are 
beUeved  to  be  importers  of  Ughters 
manufactured  by  foreign  suppUers. 
These  importers  wiU  be  impacted  by  the 
proposed  rule's  certification, 
recordkeeping,  and  reporting 
requirements.  The  higher  costs  of 
manufacturing  child-resistant  Ughters 
incurred  by  their  suppUers  will  likely  be 
passed  onto  to  these  firms  as  well.  Some 
of  the  firms  may  also  have  temporary 
disruptions  in  their  supply  of  multi- 
purpose Ughters.  However,  it  is 
uncertain  whether  any  of  these  effects 
would  be  "significant." 

In  addition  to  the  small  importers, 
there  may  be  a  few  small  firms  that 
manufacture  their  own  multi-purpose 
Ughters  or  have  their  own  proprietary 
designs  manufactured  for  them.  The 
proposed  rule  may  have  a  significant 
impact  on  these  fbms  if  the  firms  do  not 
have  the  technical  expertise  or  resources 
to  develop  child-resistant  mechanisms 
for  their  multi-purpose  Ughters. 

Some  alternatives  to  the  proposed 
rule  were  considered  that  might  have 
reduced  the  burden  on  small 


Federal  Register /Vol.  63.  No.  189  /  Wednesday,  September  30.  1998 /Proposed  Rules  52415 


manufacturers.  However,  these 
alternatives  were  rejected,  since  the 
number  of  injxuies  would  be  larger. 
These  alternatives  included  taking  no 
action,  requiring  additional  labeling 
only,  exempting  micro-torches  or  the  • 
more  expensive  multi-purpose  lighters 
from  the  scope  of  the  proposed  rule,  and 
different  effective  dates. 

L.  Executive  Orders 

This  proposed  rule  has  been 
evaluated  in  accordance  with  Executive 
Order  No.  12,612.  and  the  rule  raises  no 
substantial  federalism  concerns. 

Executive  Order  No.  12,988  requires 
agencies  to  state  the  preemptive  effect, 
if  any,  to  be  given  to  the  regulation.  The 
preemptive  effect  of  this  rule  is 
established  by  15  U.S.C.  2075(a),  which 
states: 

(a)  Whenever  a  consumer  product  safety 
standard  under  the  CPSA  applies  to  a  risk  of 
injury  associated  with  a  consumer  product, 
no  State  or  political  subdivision  of  a  State 
shall  have  any  authority  either  to  establish  or 
continue  in  effect  any  provision  of  a  safety 
standard  or  regulation  which  prescribed  any 
requirements  as  to  the  jierformance, 
composition,  contents,  design,  finish, 
construction,  packaging,  or  labeling  of  such 
products  which  are  designed  to  deal  with  the 
same  risk  of  injury  associated  with  such 
consumer  product,  unless  such  requirements 
are  identical  to  the  requirements  of  the 
Federal  standard. 

SubsecUon  (b)  of  15  U.S.C.  2075 
provides  a  circiunstance  imder  which 
subsection  (a)  does  not  prevent  the 
Federal  Government  or  the  government 
of  any  State  or  political  subdivision  of 
a  State  from  establishing  or  continuing 
in  effect  a  safety  standard  applicable  to 
a  consumer  product  for  its  owm 
(governmental)  use,  and  which  is  not 
identical  to  the  consumer  product  safety 
standard  applicable  to  the  product 
imder  the  CPSA.  This  occurs  if  the 
Federal,  State,  or  political  subdivision 
requirement  provides  a  higher  degree  of 
protection  from  such  risk  of  injury  than 
the  consumer  product  safety  standard. 

Subsection  (c)  of  15  U.S.C.  2075 
authorizes  a  State  or  a  political 
subdivision  of  a  State  to  request  an 
exemption  from  the  preemptive  effect  of 
a  consumer  product  safety  standard. 
The  Commission  may  grant  such  a 
request,  by  rule,  where  the  State  or 
political  subdivision  standard  or 
regulation  (1)  provides  a  significantly 
higher  degree  of  protection  from  such 
risk  of  injiuy  than  does  the  consiuner 
product  safety  standard  and  (2)  does  not 
imduly  burden  interstate  commerce. 

M.  Extension  of  Time  To  Issue  Final 
Rule 

Section  9(d)(1)  of  the  CPSA,  15  U.S.C. 
2058(dKl),  provides  that  a  final 


consiuner  product  safety  rule  must  be 
published  within  60  days  of  publication 
of  the  proposed  rule  unless  the 
Commission  extends  the  60-day  period 
for  good  cause  and  publishes  its  reasons 
for  the  extension  in  the  Federal 
Register. 

Executive  Order  No.  12662,  which 
implements  the  United  States-Canada 
Free-Trade  Implementation  Act, 
provides  that  publication  of  standards- 
related  measures  shall  ordinarily  be  at 
least  75  days  before  the  comment  due 
date.  Accordingly,  the  Commission 
provided  a  comment  period  of  75  days 
for  this  proposal. 

After  the  comment  period  ends,  the 
CPSC's  staff  will  need  to  prepare  draft 
responses  to  the  comments,  along  with 
a  draft  regulatory  analysis  and  either  a 
draft  regulatory  flexibility  analysis  or  a 
draft  finding  of  no  substantial  impact  on 
a  significant  number  of  small  entities. 
Then  the  staff  will  prepare  a  briefing 
package  for  the  Commission.  The 
Commission  is  likely  to  then  be  briefed, 
and  will  later  vote  on  whether  to  issue 
a  final  rule.  The  Commission  expects 
that  this  additional  work  will  take  about 
9  months.  Accordingly,  the  Commission 
extends  the  time  by  which  it  must  either 
issue  a  final  rule  or  withdraw  the  NPR 
imtil  June  30, 1999.  If  necessary,  this 
date  may  be  further  extended. 

List  of  Subjects  in  16  CFR  Part  1212 

Consumer  protection.  Fire  prevention. 
Hazardous  materials,  Infants  and 
children.  Labeling,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Multi-purpose  lighters. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  Title  16,  Chapter  II,  Subchapter 
B,  of  the  Code  of  Federal  Regulations  as 
set  forth  below. 

1.  A  new  part  1212  is  added  to  read 
as  follows: 

PART  1212— SAFETY  STANDARD  FOR 
MULTI-PURPOSE  LIGHTERS 

Subpart  A — Requirements  for  Child- 
Resistance 

Sec. 

1212.1  Scope  and  application. 

1212.2  Definitions. 

1212.3  Requirements  for  multi-purpose 
lighters. 

1212.4  Test  protocol. 

1212.5  Findings. 

Subpart  B— Certification  Requirements 

1212.11  General. 

1212.12  Certificate  of  compliance. 

1212.13  Certification  tests. 

1212.14  Qualification  testing. 

1212.15  Specifications. 

1212.16  Production  testing. 

1212.17  Recordkeeping  and  reporting. 

1212.18  Refusal  of  importation. 


Subpart  C—  Stociq>iiing 

1212.20    Stockpiling. 

Subpart  A— Requirefnents  for  Child- 
Resistance 

Audiority:  15  U.S.C.  2056.  2058,  2079(d). 

{ 1212.1    Scope  and  application. 

This  part  1212,  a  consumer  product 
safety  standard,  prescribes  requirements 
for  multi-purpose  fighters.  These 
requirements  are  intended  to  make  the 
multi-purpose  lighters  subject  to  the 
standard's  provisions  resistant  to 
successful  operation  by  children 
younger  than  5  years  of  age.  This 
standard  applies  to  all  multi-purpose 
lighters,  as  defined  in  §  1212.2,  that  are 
manufactured  or  imported  after  the  date 
that  is  12  months  after  publication  of  a 
final  rule  in  the  Federal  Register. 

$1212.2    Definitions. 

As  used  in  this  part  1212: 

(a)(1)  Multi-purpose  lighter,  (also 
knovra  as  grill  lighter,  fireplace  lighter, 
utiUty  lighter,  micro-torch,  or  gas 
match)  means:  A  hand-held,  self- 
igniting,  flame-producing  product  that 
operates  on  fuel  and  is  used  by 
consumers  to  ignite  items  such  as 
candles,  fuel  for  fireplaces,  charcoal  or 
gas-fired  grills,  camp  fires,  camp  stoves, 
lanterns,  fuel-fired  appliances  or 
devices,  or  pilot  lights,  or  for  uses  such 
as  soldering  or  brazing. 

(2)  The  foUowring  products  are  not 
multi-purpose  lighters: 

(i)  Devices  intended  primarily  for 
igniting  smoking  materials  that  are 
within  the  definition  of  "lighter"  in  the 
safety  standard  for  cigarette  lighters  (16 
CFR  1210.2(c)). 

(ii)  Devices  containing  more  than  10 
oz.  of  fuel. 

(iii)  Matches. 

(b)  Successful  operation  means  one 
signal  of  any  duration  ftt)m  a  surrogate 
multi-purpose  lighter  within  either  of 
the  two  5-minute  test  periods  specified 
in  §  1212.4(f). 

(c)  "Surrogate  multi-purpose  lighter" 
means  a  device  that  approximates  the 
appearance,  size,  shape,  and  weight  of. 
and  is  identical  in  all  other  factors  that 
affect  child  resistance  (including 
operation  and  the  force(s)  required  for 
operation),  within  reasonable 
manufacturing  tolerances,  to.  a  multi- 
purpose lighter  intended  for  use  by 
consumers,  has  no  fuel,  does  not 
produce  a  flame,  and  produces  an 
audible,  or  audible  and  visual,  signal 
that  will  be  clearly  discernible  when  the 
svuTogate  multi-purpose  fighter  is 
activated  in  each  manner  that  would 
produce  a  flame  in  a  fueled  production 
multi-purpose  lighter.  (This  definition 
does  not  require  a  multi-purpose  lighter 
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to  be  modified  with  electronics  or  the 
like  to  produce  a  signal.  Manufacturers 
may  use  a  multi-purpose  lighter  without 
fuel  as  a  surrogate  multi-puirpose  lighter 
if  a  distinct  audible  signal,  such  as  a 
"click,"  can  be  heard  clearly  when  the 
mechanism  is  operated  in  each  manner 
that  would  produce  a  flame  in  a 
production  lighter  and  if  a  flame  cannot 
be  produced  in  a  production  multi- 
purpose Ughter  without  the  signal.  But 
see  §  1212.4(f)(1).) 

(d)  Child-resistant  mechanism  means 
the  mechanism  of  a  multi-purpose 
lighter  that  makes  the  lighter  resist 
successful  operation  by  young  children, 
as  specified  in  §  1212.3. 

(e)  Model  means  one  or  more  multi- 
purpose lighters  from  the  same 
manufacturer  or  importer  that  do  not 
differ  in  design  or  other  characteristics 
in  any  manner  that  may  affect  child 
resistance.  Lighter  characteristics  that 
may  affect  child  resistance  include,  but 
are  not  limited  to,  size,  shape,  case 
material,  and  ignition  mechanism 
(including  child-resistant  features). 

§1212J    Raquirenwnts formultt>purpose 
llghtars. 

(a)  A  multi-purpose  lighter  subject  to 
this  part  1212  shall  be  resistant  to 
successful  operation  by  at  least  85 
percent  of  the  child-test  panel  when 
tested  in  the  manner  prescribed  by 
§1212.4. 

(b)  A  multi-purpose  lighter  must: 

(1)  allow  multiple  operations  of  the 
ignition  mechanism  (with  fuel  flow) 
without  further  operation  of  the  child- 
resistant  mechanism,  unless  the  Ughter 
requires  only  one  motion  to  both: 

(i)  Overcome  the  child-resistant 
mechanism  and 
(ii)  Ignite  the  fuel, 

(2)  Not  allow  the  lighter  to  remain  lit 
after  the  user  has  let  go  unless  an 
additional  manual  operation  is 
performed  after  the  lighter  is  lit, 

(3)  Return  automatically  to  the  child- 
resistant  condition  either: 

(i)  When  or  before  the  user  lets  go  of 
the  lighter  or 

(ii)  For  multi-purpose  lighters  that 
remain  lit  after  the  users  have  let  go, 
when  or  before  the  user  lets  go  of  the 
lighter  after  turning  off  the  flame, 

(4)  Operate  safely  when  used  in  a 
normal  and  convenient  manner, 

(5)  Comply  with  this  §  1212.3  for  the 
reasonably  expected  life  of  the  lighter, 
and 

(6)  Not  be  capable  of  having  its  child- 
resistant  mechanism  easily  deactivated 
or  prevented  from  complying  with  this 
§1212.3. 

§  1 21 2.4    Test  protocol. 

(a)  Child  test  panel.  (1)  The  test  to 
determine  if  a  multi-purpose  lighter  is 


resistant  to  successful  operation  by 
children  uses  a  panel  of  children  to  test 
a  surrogate  multi-purpose  lighter 
representing  the  production  multi- 
purpose lighter.  Written  informed 
consent  shall  be  obtained  from  a  parent 
or  legal  guardian  of  a  child  before  the 
child  participates  in  the  test. 

(2)  The  test  shall  be  conducted  using 
at  least  one,  but  no  more  than  two,  100- 
child  test  panels  in  accordance  with  the 
provisions  of  §  1212.4(f). 

(3)  The  children  for  the  test  panel 
shall  live  within  the  United  States. 

(4)  The  age  and  sex  distribution  of 
each  100-child  panel  shall  be: 

(i)  30  ±  2  children  (20  ±  1  males;  10 
±  1  females)  42  through  44  months  old; 

(ii)  40  ±  2  children  (26  ±  1  males;  14 
±  1  females)  45  through  48  months  old; 

(iii)  30  ±  2  children  (20  ±  1  males;  10 
±  1  females)  49  through  51  months  old. 

Note:  To  calculate  a  child's  age  in  months: 
Subtract  the  child's  birth  date  torn  the  test 
date.  The  following  calculation  shows  how  to 
detennine  the  age  of  the  child  at  the  time  of 
the  test.  Both  dates  are  expressed 
numerically  as,Month-Day-Year. 

Example:  Test  Date  (e.g.,  8/3/94)  minus 
Birth  Date— (e.g..  6/23/90).  Subtract  the 
number  for  the  year  of  birth  from  the  number 
for  the  year  of  the  test  [i.e.,  94  minus  90  = 
4).  Multiply  the  difference  in  years  by  12 
months  (i.e.,  4  years  x  12  months  =  48 
months).  Subtract  the  number  for  the  month 
of  the  birth  date  from  the  number  of  the 
month  of  the  test  date  (i.e.,  8  minus  6  =  2 
months).  Add  the  difference  in  months 
obtained  above  to  the  number  of  months 
represented  by  the  difference  in  years 
described  above  (48  months  +  2  months  =  50 
months).  If  the  difference  in  days  is  greater 
than  15  (e.^.,  16, 17  •  •  *  ).  add  1  month. 
If  the  difference  in  days  is  less  than  - 15 
{e.g.,  -16,  -17),  subtract  1  month  [e.g.,  50 
months  -  1  month  =  49  months).  If  the 
difference  in  days  is  between  - 15  and  15 
(e.g.,  - 15.  - 14.  *  •  •  14, 15),  do  not  add 
or  subtract  a  month. 

(5)  No  child  with  a  permanent  or 
temporary  illness,  injury,  or  handicap 
that  would  interfere  with  the  child's 
ability  to  operate  the  surrogate  multi- 
purpose lifter  shall  be  selected  for 
participation. 

(6)  Two  children  at  a  time  shall 
participate  in  testing  of  surrogate  multi- 
purpose lighters.  Extra  children  whose 
results  will  not  be  counted  in  the  test 
may  be  used  if  necessary  to  provide  the 
required  partner  for  test  subjects,  if  the 
extra  children  are  within  the  required 
age  range  and  a  parent  or  guardian  of 
each  such  child  has  signed  a  consent 
form. 

(7)  No  child  shall  participate  in  more 
than  one  test  panel  or  test  more  than 
one  surrogate  multi-purpose  lighter.  No 
child  shall  participate  in  both  surrogate 
multi-purpose  lighter  testing  and  eiSier 


surrogate  cigarette  lighter  testing  or 
child-resistant  package  testing  on  the 
same  day. 

(b)  Test  sites,  environment,  and  adult 
testers.  (1)  Surrogate  multi-purpose 
lighters  shall  be  tested  within  the 
United  States  at  5  or  more  test  sites 
throughout  the  geographical  area  for 
each  100-child  panel  if  the  sites  are  the 
customary  nursery  schools  or  day  care 
centers  of  the  participating  children.  No 
more  than  20  children  shall  be  tested  at 
each  site.  In  the  alternative,  surrogate 
multi-purpose  lighters  may  be  tested 
within  the  United  States  at  one  or  more 
central  locations,  provided  the 
participating  children  are  drawn  from  a 
variety  of  geographical  locations. 

(2)  Testing  of  surrogate  multi-purpose 
lighters  shall  be  conducted  in  a  room 
that  is  familiar  to  the  children  on  the 
test  panel  (for  example,  a  room  the 
children  frequent  at  their  customary 
nursery  school  or  day  care  center).  If  the 
testing  is  conducted  in  a  room  that 
initially  is  unfamiliar  to  the  children 
(for  example,  a  room  at  a  central 
location),  the  tester  shall  allow  at  least 
5  minutes  for  the  children  to  become 
accustomed  to  the  new  environment 
before  starting  the  test.  The  area  in 
which  the  testing  is  conducted  shall  be 
well-lighted  and  isolated  from 
distractions.  The  children  shall  be 
allowed  freedom  of  movement  to  work 
with  their  surrogate  multi-purpose 
lighters,  as  long  as  the  tester  can  watch 
both  children  at  the  same  time.  Two 
children  at  a  time  shall  participate  in 
testing  of  surrogate  multi-purpose 
hghters.  The  children  shall  be  seated 
side  by  side  in  chairs  approximately  6 
inches  apart,  across  a  table  from  the 
tester.  The  table  shall  be  normal  table 
height  for  the  children,  so  that  they  can 
sit  up  at  the  table  with  their  legs 
imdemeath  and  so  that  their  arms  will 
be  at  a  comfortable  height  when  on  top 
of  the  table.  The  children's  chairs  shall 
be  "child  size." 

(3)  Each  tester  shall  be  at  least  18 
years  old.  Five  or  6  adult  testers  shall 
be  used  for  each  lOO-child  test  panel. 
Each  tester  shall  test  an  approximately 
equal  number  of  children  from  the  100- 
child  test  panel  (20  ±  2  children  each  for 
5  testers  and  17  ±  2  children  each  for  6 
testers). 

Note:  When  a  test  is  initiated  with  five 
testers  and  one  tester  drops  out.  a  sixth  tester 
may  be  added  to  complete  the  testing.  When 
a  test  is  initiated  with  six  testers  and  one 
tester  drops  out,  the  test  shall  be  completed 
using  the  five  remaining  testers.  When  a 
tester  drops  out,  the  requirement  for  each 
tester  to  test  an  approximately  equal  number 
of  children  does  not  apply  to  that  tester. 
When  testing  is  initiated  with  five  testers,  no 
tester  shall  test  more  than  19  children  until 
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it  is  certain  that  the  test  can  be  completed 
with  five  testers. 

(c)  Surrogate  multi-purpose  lighters. 
(1)  Six  surrogate  multi-purpose  lighters 
shall  be  used  for  each  100-child  panel. 
The  six  multi-purpose  lighters  shall 
represent  the  range  of  forces  required  for 
operation  of  multi-purpose  lighters 
intended  for  use.  All  of  these  surrogate 
multi-purpose  lighters  shall  have  the 
same  visual  appearance,  including 
color.  The  surrogate  multi-piupose 
lighters  shall  be  labeled  with  sequential 
numbers  beginning  with  the  niunber 
one.  The  same  six  surrogate  multi- 
purpose lighters  shall  be  used  for  the 
entire  100-child  panel.  The  surrogate 
multi-pvupose  lighters  may  be  used  in 
more  than  one  100-child  panel  test.  The 
surrogate  multi-purpose  lighters  shall 
not  be  damaged  or  jarred  during  storage 
or  transportation.  The  surrogate  multi- 
purpose lighters  shall  not  be  exposed  to 
extreme  heat  or  cold.  The  surrogate 
multi-purpose  Ughters  shall  be  tested  at 
room  temperature.  No  surrogate  multi- 
purpose lighter  shall  be  left  imattended. 

(2)  Each  siuTOgate  multi-purpose 
lifter  shall  be  tested  by  an 
approximately  equal  number  of  children 
in  a  100-child  test  panel  (17  ±  2 
children). 

Note:  If  a  surrogate  multi-purpose  lighter  is 
permanently  damaged,  testing  shall  continue 
with  the  remaining  multi-purpose  lighters. 
When  a  multi-purpose  lighter  is  dropped  out, 
the  requirement  that  each  multi-purpose 
lighter  be  tested  by  an  approximately  equal 
number  of  children  does  not  apply  to  that 
lighter. 

(3)  Before  each  100-child  panel  is 
tested,  each  surrogate  multi-purpose 
lighter  shall  be  examined  to  verify  that 
it  approximates  the  appearance,  size, 
shape,  and  weight  of  a  production 
multi-piupose  lighter  intended  for  use. 

(4)  Before  and  after  each  100-child 
panel  is  tested,  force  measurements 
shall  be  taken  on  all  operating 
components  that  could  affect  child 
resistance  to  verify  that  they  are  within 
reasonable  operating  tolerances  for  the 
corresponding  production  multi- 
purpose lighter. 

(5)  Before  and  after  testing  surrogate 
multi-purpose  lighters  with  each  child, 
each  siuTogate  multi-purpose  lighter 
shall  be  operated  outside  the  presence 
of  any  child  participating  in  the  test  to 
verify  that  the  surrogate  multi-purpose 
lighters  produce  a  signal.  If  the 
siUTOgate  multi-purpose  lighter  will  not 
produce  a  signal  before  the  test,  it  shall 
be  repaired  before  it  is  used  in  testing. 
If  the  surrogate  multi-purpose  lighter 
does  not  produce  a  signal  when  it  is 
operated  after  the  test,  the  results  for  the 
preceding  test  with  that  multi-purpose 


lighter  shall  be  eliminated.  An 
explanation  shall  be  recorded  on  the 
data  collection  record.  The  multi- 
purpose lighter  shall  be  repaired- and 
tested  with  another  eligible  child  (as 
one  of  a  pair  of  children)  to  complete 
the  test  panel. 

(d)  Encouragement.  (1)  Prior  to  the 
test,  the  tester  shall  talk  to  the  children 
in  a  normal  and  friendly  tone  to  make 
them  feel  at  ease  and  to  gain  their 
confidence. 

(2)  The  tester  shall  tell  the  children 
that  he  or  she  needs  their  help  for  a 
special  job.  The  children  shall  not  be 
promised  a  reward  of  any  kind  for 
participating,  and  shall  not  be  told  that 
the  test  is  a  game  or  contest  or  that  it 
is  fun. 

(3)  The  tester  shall  not  discotuage  a 
child  from  attempting  to  operate  the 
surrogate  multi-purpose  Ughter  at  any 
time  (either  verbally  or  with  body 
language  such  as  facial  expressions), 
unless  a  child  is  in  danger  of  hurting 
himself  or  another  child.  The  tester 
shall  not  discuss  the  dangers  of  multi- 
purpose lighters  or  matches  with  the 
children  to  be  tested  prior  to  the  end  of 
the  10-minute  test. 

(4)  Whenever  a  child  has  stopped 
attempting  to  operate  the  surrogate 
multi-purpose  lighter  for  a  period  of 
approximately  one  minute,  the  tester 
shall  encourage  the  child  to  try  by 
saying  "keep  trying  for  just  a  little 
longer." 

(5)  Whenever  a  child  says  that  his  or 
her  parent,  grandparent,  guardian,  etc., 
said  never  to  touch  lighters,  say  "that's 
right — ^never  touch  a  real  lighter — but 
your  [parent,  etcl  said  it  was  OK  for  you 
to  try  to  make  a  noise  with  this  special 
lighter  because  it  can't  hurt  you." 

(6)  The  children  in  a  pair  being  tested 
may  encoiuage  each  other  to  operate  the 
surrogate  multi-purpose  lighter  and  may 
tell  or  show  each  other  how  to  operate 
it.  (This  interaction  is  not  considered  to 
be  disruption  as  described  in  paragraph 
(e)(2)  of  this  section.)  However,  neither 
child  shall  be  allowed  to  touch  or 
operate  the  other  child's  multi-purpose 
lighter.  If  one  child  takes  the  other 
child's  surrogate  multi-purpose  lighter, 
that  surrogate  lighter  shall  be 
immediately  returned  to  the  proper 
child.  If  this  occurs,  the  tester  shall  say 
"No.  He(she)  has  to  try  to  do  it 
himself(herself)." 

(e)  Children  who  refuse  to  participate. 
(1)  If  a  child  becomes  upset  or  afraid, 
and  cannot  be  reassured  before  the  test 
starts,  select  another  eligible  child  for 
participation  in  that  pair. 

(2)  If  a  child  disrupts  the  participation 
of  another  child  for  more  than  1  minute 
during  the  test,  the  test  shall  be  stopped 
and  both  children  eliminated  from  the 


results.  An  explanation  shall  be 
recorded  on  the  data  collection  record. 
These  two  children  should  be  replaced 
with  other  eligible  children  to  complete 
the  test  panel. 

(3)  If  a  child  is  not  disruptive  but 
refuses  to  attempt  to  operate  the 
surrogate  multi-purpose  lighter 
throughout  the  entire  test  period,  that 
child  shall  be  eliminated  from  the  test 
results  and  an  explanation  shall  be 
recorded  on  the  data  collection  record. 
The  child  shall  be  replaced  with  another 
eligible  child  (as  one  of  a  pair  of 
children)  to  complete  the  test  paneL 

(f)  Test  procedure.  (1)  To  begin  the 
test,  the  tester  shall  say  "I  have  a  special 
multi-purpose  Ughter  that  will  not  make 
a  flame.  It  makes  a  noise  like  this." 
Except  where  doing  so  would  block  the 
child's  view  of  a  visual  signal,  the  adult 
tester  shall  place  a  8  V2  by  11  inch  sheet 
of  cardboard  or  other  rigid  opaque 
material  upright  on  the  table  in  front  of 
the  surrogate  multi  purpose  lighter,  so 
that  the  surrogate  multi-purpose  lighter 
cannot  be  seen  by  the  child,  and  shall 
operate  the  surrogate  multi-purpose 
lighter  once  to  produce  its  signal.  The 
tester  shall  say  "Your  parents  said  it  is 
OK  for  you  to  try  to  make  that  noise 
with  your  lighter."  The  tester  shall  place 
a  surrogate  multi-purpose  lighter  in 
each  child's  hand  and  say  "now  you  try 
to  make  a  noise  with  your  lighter.  Keep 
trying  until  I  tell  you  to  stop." 

Note:  For  multi-purpose  lighters  with  an 
"08/on"  switch,  the  surrogate  lighter  shall  be 
given  to  the  child  with  the  switch  in  the 
"off,"  or  locked,  position. 

(2)  The  adult  tester  shall  observe  the 
children  for  5  minutes  to  determine  if 
either  or  both  of  the  children  can 
successfully  operate  the  surrogate  multi- 
purpose lighter  by  producing  one  signal 
of  any  duration.  If  a  child  ad^ieves  a 
spark  without  defeating  the  child- 
resistant  feature,  say  "that's  a  spark— it 
won't  hurt  you — try  to  make  a  noise 
with  your  lighter."  If  any  child 
successfully  operates  the  surrogate 
multi-purpose  lighter  during  this  first  5- 
minute  period,  the  lighter  shall  be  taken 
from  that  child  and  the  child  shall  not 
be  asked  to  try  to  operate  the  lighter 
again.  The  tester  shall  ask  the  successful 
cSild  to  remain  until  the  other  child  is 
finished. 

(3)  If  either  or  both  of  the  children  are 
unable  to  successfully  operate  the 
surrogate  multi-purpose  lighter  during 
the  5-minute  period  specified  in 

§  1212.4(f)(3),  the  adult  tester  shall 
demonstrate  the  operation  of  the 
surrogate  multi-purpose  lighter.  To 
conduct  the  demonstration,  secure  the 
children's  full  attention  by  saying 
"Okay,  give  me  your  lighter(s)  now." 


52418  Federal  Register /Vol.  63.  No.  189  /  Wednesday.  September  30.  1998 /Proposed  Rules 


Take  the  surrogate  multi-purpose 
lighters  and  place  them  on  the  table  in 
front  of  you  out  of  the  children's  reach. 
Then  say,  "I'll  show  you  how  to  make 
the  noise  with  your  Ughters.  First  I'll 
show  you  with  (child's  name)  lighter 
and  then  I'll  show  you  with  (child's 
name)  lighter."  Pick  up  the  first  child's 
surrogate  multi-purpose  lighter.  Hold 
the  lighter  approximately  2  feet  in  front 
of  the  children  at  their  eye  level.  Hold 
the  surrogate  multi-purpose  lighter  in  a 
vertical  position  in  one  hand  with  the 
child-resistant  feature  exposed  (not 
covered  by  fingers,  thumb,  etc.).  Orient 
the  child-resistant  mechanism  on  the 
multi-purpose  lighter  toward  the 
children.  (This  may  require  a  change  in 
your  orientation  to  the  children  sudi  as 
sitting  sideways  in  the  chair  to  allow  a 
normal  hand  position  for  holding  the 
multi-purpose  lighter  while  assuring 
that  both  children  have  a  clear  view  of 
the  mechanism.  You  may  also  need  to 
reposition  your  chair  so  your  hand  is 
centered  between  the  children.)  Say 
"now  watch  the  lighter."  Look  at  each 
child  to  verify  that  they  are  looking  at 
the  lighter.  Operate  the  multi-purpose 
lighter  one  time  in  a  normal  manner 
according  to  the  manufactiuer's 
instructions.  Do  not  exaggerate 
operating  movements.  Do  not  verbally 
describe  the  lighter's  operation.  Place 
the  first  child's  lighter  back  on  the  table 
in  frt>nt  of  you  and  pick  up  the  second 
child's  lighter.  Say.  "Okay,  now  watch 
this  lighter."  Repeat  the  demonstration 
as  described  above  using  the  second 
child's  multi-purpose  lighter^ Notes: 
The  demonstration  is  conducted  with 
each  child's  lighter,  even  if  one  child 
has  successfully  operated  the  lighter. 
Testers  shall  be  trained  to  conduct  the 
demonstration  in  a  uniform  manner, 
including  the  words  spoken  to  the 
children,  the  way  the  multi-purpose 
lighter  is  held  and  operated,  aitd  how 
the  tester's  hand  and  body  is  oriented  to 
the  children.  All  testers  must  be  able  to 
operate  the  surrogate  multi-purpose 
lighters  using  only  appropriate 
operating  movements  in  accordance 
with  the  manufacturer's  instructions.  If 
any  of  these  requirements  are  not  met 
during  the  demonstration  for  any  pair  of 
children,  the  results  for  that  pair  of 
children  shall  be  eliminated  fitim  the 
test.  Another  pair  of  eligible  children 
shall  be  used  to  complete  the  test  panel. 

(4)  Each  child  who  fails  to 
successfully  operate  the  surrogate  multi- 
purpose lifter  in  the  first  5  minutes  is 
ihen  given  another  &  minutes  in  which 
to  attempt  to  complete  the  successful 
operation  of  the  surrogate  midtirpurpose 
lighter.  After  the  demonstrations,  give 
the  same  surrogate  multi-purpose  lighter 


back  to  each  child  who  did  not 
successfully  operate  the  surrogate  multi- 
purpose lighter  in  the  first  5  minutes  by 
placing  the  multi-purpose  lighter  in  the 
child's  hand.  Say  "Okay,  now  you  try  to 
make  the  noise  with  your  lighter(s) — 
keep  trying  until  I  tell  you  to  stop."  If 
any  child  successfully  operates  the 
surrogate  multi-purpose  lighter  during 
this  period,  the  surrogate  multi-purpose 
lighter  shall  be  taken  firom  that  child 
and  the  child  shall  not  be  asked  to  try 
to  operate  the  Ughter  again.  If  the  other 
child  has  not  yet  successfully  operated 
the  surrogate  multi-purpose  lighter,  the 
tester  shall  ask  the  successful  child  to 
remain  until  the  other  child  is  finished. 

Note:  Multi-purpose  lighters  having  an  on/ 
off  switch  shall  have  the  switch  returned  to 
the  position  the  child  left  it  at  the  first  5- 
minute  test  period  before  returning  the 
lighter  to  the  child. 

(5)  At  the  end  of  the  second  5-minute 
test  period,  take  the  siurogate  multi- 
purpose lighter  bom  any  child  who  has 
not  successfully  operated  it. 

(6)  After  the  test  is  over,  ask  the 
children  to  stand  next  to  you.  Look  at 
the  children's  faces  and  say:  "These  are 
special  lighters  that  don't  make  fire. 
Real  lighters  can  bum  you.  Will  you 
both  promise  me  that  if  you  find  a  real 
lighter  you  won't  touch  it  and  that 
you'll  tell  a  grownup  right  away?"  Wait 
for  an  affirmative  response  frx>m  each 
child;  then  thank  the  children  for 
helping. 

(7)  Escort  the  children  out  of  the  room 
used  for  testing. 

(8)  After  a  child  has  participated  in 
the  testing  of  a  surrogate  multi-purpose 
lighter,  and  on  the  same  day,  provide 
written  notice  of  that  fact  to  the  child's 
parent  or  guardian.  This  notification 
may  be  in  the  form  of  a  letter  provided 
to  the  school  to  be  given  to  a  parent  or 
guardian  of  each  cMld.  The  notification 
shall  state  that  the  child  participated, 
shall  ask  the  parent  or  guardian  to  warn 
the  child  not  to  play  with  matches  or 
lighters,  and  shall  remind  the  parent  or 
guardian  to  keep  all  lighters  and 
matches,  whether  child-resistant  or  not. 
out  of  the  reach  of  children.  For 
children  who  operated  the  surrogate 
multi-purpose  lighter,  the  notification 
shall  state  that  the  child  was  able  to 
operate  the  child-resistant  multi- 
purpose lighter.  For  children  who  do 
not  defeat  the  child-resistant  feature,  the 
notification  shall  state  that,  although  the 
child  did  not  defeat  the  child-resistant 
feattu«,  the  child  may  be  able  to  do  so 
in  the  fixture. 

<g)  Data  collection  and  recording. 
Except  for  recording  the  times  required 
for  the  children  to  activate  the  signal, 
recording  of  data  should  be  avoided 


while  the  children  are  trying  to  operate 
the  multi-purpose  lighters,  so  that  the 
tester's  full  attention  is  on  the  children 
during  the  test  period.  If  actual  testing 
is  videotaped,  the  camera  shall  be 
stationary  and  shall  be  operated 
remotely  in  order  to  avoid  distracting 
the  children.  Any  photographs  shall  be 
taken  after  actual  testing  and  shall 
simulate  actual  test  procedure(s)  (for 
example,  the  demonstration).  The 
following  data  shall  be  collected  and 
recorded  for  each  child  in  the  100-child 
test  panel: 

(1)  Sex  (male  or  female). 

(2)  Date  of  birth  (month,  day,  year). 

(3)  Age  (in  months,  to  the  nearest 
month). 

(4)  l^e  nimiber  of  the  multi-purpose 
lifter  tested  by  that  child. 

(5)  Date  of  participation  in  the  test 
(month,  day,  year). 

(6)  Location  where  the  test  was  given 
(city,  state,  and  the  name  of  the  site). 

(7)  The  name  of  the  tester  who 
conducted  the  test. 

(8)  The  elapsed  time  at  which  the 
child  achieved  any  operation  of  the 
surrogate  signal  in  the  first  5-minute  test 
period. 

(9)  The  elapsed  time  at  which  the 
child  achieved  smy  operation  of  the 
surrogate  signal  in  the  second  5-minute 
test  period. 

(10)  For  a  single  pair  of  children  bom 
each  100-child  test  panel,  photograph(s) 
or  video  tape  to  show  how  the  multi- 
purpose lighter  was  held  in  the  tester's 
hand,  and  the  orientation  of  the  tester's 
body  and  hand  to  the  children,  dtiring 
the  demonstration. 

(h)  Evaluation  of  test  results  and 
acceptance  criterion.  To  determine 
whether  a  suirrogate  multi-purpose 
lighter  resists  operation  by  at  least  85 
percent  of  the  children,  sequential 
panels  of  100  children  each,  up  to  a 
maximiun  of  2  panels,  shall  be  tested  as 
prescribed  below. 

(1)  If  no  more  than  10  children  in  the 
first  100-child  test  panel  successfully 
operated  the  surrogate  multi-purpose 
lighter,  the  multi-purpose  lighter 
represented  by  the  surrogate  multi- 
purpose lighter  shall  be  ccmsidered  to  be 
resistant  to  successful  operation  by  at 
least  85  percent  of  the  child  test  panel, 
and  no  further  testing  is  conducted.  If 
11  through  18  children  in  the  first  100- 
child  test  panel  successfully  operate  the 
surrogate  multi-purpose  lighter,  the  test 
results  are  inconclusive,  and  the 
surrogate  multi-purpose  lighter  shall  be 
tested  with  a  second  100-child  test 
panel  in  accordance  with  this  §  1212.4. 
If  19or  more  of  the  children  in  the  first 
100-child  test  panel  successfully 
operated  the  surrogate  multi-purpose 
lighter,  the  lighter  represented  by  the 


Federal  Register /Vol.  63,  No.  189 /Wednesday,  September  30,  1998  /  Proposed  Rules  52419 


surrogate  shall  be  considered  not 
resistant  to  successhil  operation  by  at 
least  85  percent  of  the  child  test  panel, 
and  no  hirther  testing  is  conducted. 

(2)  If  additional  testing  of  the 
sunttgate  multi-purpose  lighter  is 
required  by  paragraph  (h)(1)  of  this 
section,  conduct  the  test  specified  by 
this  §  1212.4  using  a  second  100-child 
test  panel  and  record  the  results.  If  a 
total  of  no  more  than  30  of  the  children 
in  the  combined  first  and  second  100- 
child  test  panels  successfully  operated 
the  surrogate  multi-purpose  lighter,  the 
multi-purpose  lighter  represented  by  the 
surrogate  multi-purpose  lighter  shall  be 
considered  resistant  to  successful 
operation  by  at  least  85  percent  of  the 
child  test  panel,  and  no  further  testing 
is  performed.  If  a  total  of  31  or  more 
children  in  the  combined  first  and 
second  100-child  test  panels 
successfully  operate  the  surrogate  multi- 
purpose lifter,  the  multi-purpose 
lighter  represented  by  the  surrogate 
shall  be  considered  not  resistant  to 
successful  operation  by  85  percent  of 
the  child  test  panel,  and  no  further 
testing  is  conducted.  Thus,  for  the  first 
panel  of  100  children,  the  surrogate 
.  passes  if  there  are  0-10  successftil 
operations  by  the  children;  the  surrogate 
fails  if  there  are  19  or  greater  successful 
operations;  and  testing  is  continued  if 
there  are  11-18  successes.  If  testing  is 
continued  with  a  second  panel  of 
children,  the  surrogate  passes  if  the 
combined  total  of  tibe  successful 
operations  of  the  two  panels  is  30  or 
less,  and  it  fails  if  there  are  31  or  more. 

§1212.5    Findings. 

Section  9(f)  of  the  Consiuner  Product 
Safety  Act  (15  U.S.C.  2058(f))  requires 
the  Conunission  to  make  findings 
concerning  the  following  topics  and  to 
include  the  findings  in  the  rule. 

(a)  The  degree  and  nature  of  the  risk 
of  injury  the  rule  is  designed  to 
eliminate  or  reduce.  The  standard  is 
designed  to  reduce  the  risk  of  death  and 
injury  from  accidental  fires  started  by 
chilchen  playing  with  multi-purpose 
lighters.  The  CPSC's  staff  has  identified 
178  fires  that  occurred  between  January 
1988  and  August  6, 1998,  that  were 
started  by  children  under  age  5  playing 
with  multi-purpose  lighters.  These  fires 
resulted  in  a  total  of  29  deaths  and  71 
injuries.  Fire-related  injuries  include 
thermal  biuns — ^many  of  high  severity — 
as  well  as  anoxia  and  other,  less  serious 
injuries.  The  annual  cost  of  these  fires, 
which  averaged  about  $34.4  million  per 
year  during  1996-1997,  are  now 
estimated  to  exceed  $35  million 
annually.  This  is  based  on  increases  in 
the  sales  and  use  of  multi-purpose 
lighters  in  recent  years.  Because  these 


data  are  bom  known  fires  rather  than 
national  estimates,  the  extent  of  the  total 
problem  may  be  greater.  Fires  started  by 
children  under  age  5  are  those  which 
the  standard  would  most  effectively 
reduce. 

(b)  The  approximate  number  of 
consumer  products,  or  types  or  classes 
thereof,  subject  to  the  rule.  The  standard 
covers  certain  flame-producing  devices, 
commonly  known  as  multi-purpose 
lifters,  that  are  defined  in  §  1212.2(a) 
of  this  part  1212.  This  definition 
includes  products  that  are  referred  to  as 
micro-torches.  Multi-piupose  lighters 
may  use  any  fuel  and  may  be  refiUable 
or  nonrefillable.  Over  20  million  multi- 
purpose Ughters  are  expected  to  be  sold 
to  consimiers  in  the  U.S.  during  1998. 
Multi-purpose  lighters  manufactured 
after  (insert  date  that  is  1  year  after 
publication  of  a  final  rule]  will  be 
required  to  meet  child-resistance 
requirements. 

(c)  The  need  of  the  public  for  the 
consumer  products  subject  to  the  rule, 
and  the  probable  effect  of  the  rule  on 
the  utility,  cost,  or  availability  of  such 
products  to  meet  such  need.  Consiuners 
use  multi-piupose  Ughters  primarily  to 
ignite  items  such  as  candles,  fuel  for 
fireplaces,  charcoal  or  gas-fired  grills, 
camp  fires,  camp  stoves,  lanterns,  or 
fuel-fired  appUances  or  devices  or  their 
pilot  Ughts.  The  following  products  are 
not  multi-purpose  lighters:  devices, 
intended  primarily  for  igniting  smoking 
materials,  that  are  within  the  definition 
of  "lighter"  in  the  Safety  Standard  for 
Qgarette  Ughters  (16  CFR  1210.2(c)); 
devices  that  contain  more  than  10  oz.  of 
fuel;  and  matches.  The  standard's 
requirements  should  ensure  that  most 
children  under  52  months  of  age  carmot 
operate  the  lighters. 

(1)  There  will  be  several  types  of  costs 
associated  with  the  rule.  Manufactxners 
would  have  to  devote  some  resources  to 
the  development  or  modification  of 
technology  to  produce  child-resistant 
multi-purpose  lighters.  Before  being 
marketed,  the  lifters  must  be  tested 
and  certified  to  the  new  standard.  It  is 
also  possible  that  manufactiuing  child- 
resistant  lighters  may  require  more  labor 
or  material  than  non-child-resistant 
Ughters. 

(2)  Manufactiuers  wiU  have  to  modify 
their  existing  multi-purpose  lighters  to 
comply  with  the  rule.  In  general,  costs 
that  manufocturers  would  incur  in 
developing,  producing,  and  selling  new 
complying  Ughters  include  the 
following: 

(i)  Research  and  development  toward 
finding  the  most  promising  approaches 
to  improving  child  resistance,  including 
building  prototypes  and  siurogate 


Ughters  for  preliminary  child  panel 
testing; 

(u)  Retooling  and  other  production 
equipment  changes  required  to  produce 
more  child-resistant  multi-purpose 
lighters,  beyond  normal  periodic 
changes  made  to  the  plant  and 
equipment; 

(iii)  Labor  and  material  costs  of  the 
additional  assembly  steps,  or 
modification  of  assembly  steps,  in  the 
manufacturing  process; 

(iv)  The  additional  labeling, 
recordkeeping,  certification,  testing,  and 
reporting  that  will  be  required  for  each 
new  model; 

(v)  Various  administrative  costs  of 
compUance,  such  as  legal  support  and 
executive  time  spent  at  related  meetings 
and  activities;  and 

(vi)  Lost  revenue  if  sales  are  adversely 
aHiected. 

(3)  Industry  sources  have  not  been 
able  to  provide  firm  estimates  of  these 
costs.  One  major  manufacturer  has 
introduced  a  child-resistant  multi- 
purpose Ughter.  However,  because  that 
company  did  not  previously 
manufacture  a  non-child-resistant 
Ughter,  it  was  imable  to  estimate  the 
incremental  cost  of  developing  and 
manufacturing  child-resistant  multi- 
purpose lighters. 

(4)  Assuming  that  there  are  15 
manufacturers  and  that  each  invests  an 
average  of  $2  milUon  to  develop  and 
market  complying  Ughters,  the  total 
industry  cost  for  research  development, 
retooling,  and  compUance  testing  would 
be  approximately  $30  miUion.  If 
amortized  over  a  period  of  10  years,  and 
assuming  a  modest  3  percent  sales 
growth  each  year,  the  average  of  these 
costs  would  be  about  $0.13  per  unit.' 
For  a  manufacturer  with  a  large  market 
share  (i.e.,  selling  several  million  units 
or  more  a  year)  the  cost  per  unit  of  the 
development  costs  could  be  lower  than 
the  estimated  $0.13  per  unit,  even  at  the 
high  end  of  the  estimates.  On  the  other 
hand,  for  manufacturers  with  a  small 
market  share,  the  per-unit  development 
costs  would  be  greater.  Some 
manufacturers  with  smaU  market  shares 
may  even  drop  out  of  the  market  (at 
least  temporarily)  or  delay  entering  the 
market. 

(5)  In  addition  to  the  research, 
development,  retooling,  and  testing 
costs,  material  and  labor  costs  are  likely 
to  increase.  For  example,  additional 


'  If  20  million  lighters  are  sold  in  the  first  year 
(approximately  the  current  annual  sales  volume) 
and  sales  increase  at  the  rate  of  3  percent  a  year 
(industry  sources  indicate  that  they  have  been 
growing  at  5  to  10  percent  annually),  then  over  a 
10-year  period  approximately  230  million  lighters 
would  be  sold.  $30  million/230  million  «  S0.13/ 
unit 
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labor  will  be  required  to  add  the  child- 
resistant  mechanism  to  the  lighter 
during  assembly.  Additional  materials 
may  also  be  needed  to  produce  the 
child-resistant  mechanism.  While  CPSC 
was  unable  to  obtain  reliable  estimates, 
some  industry  sources  indicated  that 
they  beheved  that  these  costs  would  be 
relatively  low.  probably  less  than  $0.25 
per  unit. 

(6)  Multi-purpose  lighters  will  also  be 
required  to  have  a  label  that  identifies 
the  manufacturer  and  the  approximate 
date  of  manufacture.  However,  virtually 
all  products  are  already  labeled  in  some 
way.  Since  the  requirement  in  the  rule 
allows  substantial  flexibility  to  the 
manufacturer  in  terms  of  things  such  as 
color,  size,  and  location,  this 
requirement  is  not  expected  to  increase 
the  costs  significantly. 

(7)  Certification  and  testing  costs 
include  costs  of  producing  surrogate 
lighters;  conducting  child  panel  tests; 
and  issuing  and  maintaining  records  for 
each  model.  The  largest  component  of 
these  costs  is  believed  to  be  building 
surrogates  and  conducting  child  panel 
tests,  which,  based  on  CPSC  experience, 
may  cost  about  $25,000  per  lighter 
model.  Administrative  expenses 
associated  with  the  compliance  and 
related  activities  are  difficult  to 
quantify,  since  many  such  activities 
associated  with  the  rule  would  probably 
be  carried  out  anyway  and  the  marginal 
impact  of  the  recommended  rule  is 
probably  slight.  Overall,  certification, 
testing,  and  administrative  costs  are 
expected  to  add  about  $0.02  per  unit  to 
the  cost  of  producing  multi-purpose 
hghters.  Because  of  lower  sales  volume, 
the  per-unit  cost  for  micro-torches  is 
expected  to  be  higher. 

(8)  Multi-purpose  lighters  are  sold  in 
countries  other  than  the  United  States. 
Some  manufacturers  may  develop 
lighters  that  meet  the  requirements  of 
the  rule  for  distribution  in  the  United 
States,  but  continue  to  distribute  the 
current,  non-child-resistant  models  in 
other  countries.  Thus,  some 
manufacturers  may  incur  the 
incremental  costs  associated  with 
producing  multiple  lines  of  similar 
products.  These  costs  could  include 
extra  administrative  costs  required  to 
maintain  different  lines  and  the 
incremental  costs  of  producing  different 
fines  of  similar  products,  such  as  using 
different  molds  or  different  assembly 
steps.  These  costs  would,  however,  be 
mitigated  if  similar  or  identical 
standards  were  adopted  by  other 
countries. 

(9)  In  total,  the  rule  will  likely 
increase  the  cost  of  manufacturing 
multi-purpose  lighters  by  about  $0.40 
per  unit.  The  proposed  rule  will  likely 


increase  the  per-unit  cost  of 
manufacturing  micro-torches  and  other 
high-end  multi-purpose  lighters  by  a 
greater  amount.  However  the  available 
information  is  insufficient  to  make  a 
reliable  estimate  of  this  cost. 

(10)  At  the  present  tiine.  one 
manufacturer  has  about  90  percent  of 
the  market  for  multi-purpose  lighters. 
The  other  manufacturers,  importers,  and 
private  labelers  divide  up  the  remaining 
10  percent  of  the  market.  Thus,  there  is 
already  a  very  high  degree  of 
concentration  in  the  market.  Even  so,  at 
least  two  manufacturers  have  already 
entered  the  market  with  models  that  are 
believed  to  meet  the  requirements  of  the 
rule  and  at  least  one  other  firm  is 
believed  to  be  actively  developing  a 
child-resistant  lighter.  Therefore,  the 
rule  is  not  expected  to  have  any 
significant  impact  on  competition. 
Moreover,  other  firms  are  expected  to 
enter  the  market  for  multi-piupose 
hghters.  and  thereby  increase 
competition,  as  the  market  expands. 
Firms  that  market  child-resistant  multi- 
purpose lighters  before  the  standard's 
effective  date  may  gain  an  initial 
competitive  advantage.  However,  any 
differential  impact  is  likely  to  be  sfight 
and  short-Uved.  Other  manufacturers 
can  be  expected  to  have  child-resistant 
multi-purpose  lighters  developed  and 
ready  to  market  before  or  soon  after  the 
rule  goes  into  effect. 

(11)  Impact  on  consumers.  Aside  from 
increased  safety,  the  rule  is  likely  to 
affect  consumers  in  two  ways.  First,  the 
increased  cost  for  producing  the  child- 
resistant  models  will  likely  resuh  in 
higher  retail  prices  for  multi-purpose 
fighters.  Second,  the  utility  derived 
from  child-resistant  lighters  may  be 
decreased  if  complying  lighters  are  less 
easy  to  operate. 

(12)  Assuming  a  100  percent  markup 
over  the  incremental  cost  to 
manufacturers  (estimated  at  $0.40/unit), 
the  rule  may  be  expected  to  increase  the 
retail  price  of  multi-purpose  fighters  by 
$0.80  per  imit.  The  per-unit  price 
increase  for  micro-torches  and  other 
high-end  multi-purpose  fighters  may  be 
higher  due  to  the  smaller  numbers  of 
such  fighters  produced. 

(13)  The  utility  that  consumers 
receive  from  multi-purpose  Hghters  may 
be  reduced  if  the  rule  makes  the  lighters 
more  difficult  to  operate.  This  could 
result  in  some  consumers  switching  to 
substitute  products,  such  as  matches. 
However,  as  with  child-resistant 
cigarette  lighters,  the  increased 
difficulty  of  operating  child-resistant 
multi-purpose  fighters  is  expected  to  be 
sfight.  Moreover,  even  if  some 
consumers  do  switch  to  other  products, 
the  risk  of  fire  is  not  expected  to 


increase  significantly.  Most  cigarette 
fighters  (one  possible  substitute)  must 
already  meet  the  same  child-resistant 
standard  as  those  appficable  to  multi- 
purpose fighters.  Although  consumers 
that  switch  to  matches  may  increase  the 
risk  of  child-play  fires  somewhat, 
matches  seem  to  be  inherently  more 
child  resistant  than  are  non-child- 
resistant  multi-purpose  fighters. 
Previously,  the  CPSC  determined  that 
non-child-resistant  cigarette  lighters 
were  1.4  times  as  likely  as  matches  to 
be  involved  in  child-play  fires  and  3.9 
times  as  fikely  to  be  involved  in  a  child- 
play  death.  Thus,  even  if  some 
consimiers  did  switch  to  using  matches, 
the  risk  of  child-play  fires  would  still 
likely  be  less  than  if  they  continued  to 
use  non-child-resistant  multi-purpose 
lighters. 

(14)  As  previously  stated,  the  total 
societal  costs  of  fires  known  to  have 
been  started  during  1995  through  1997 
by  children  under  age  5  playing  with 
multi-purpose  fighters  was 
approximately  $103  million,  or  $34.4 
milfion  per  year.  This  is  probably  an 
underestimate,  since  it  only  includes 
the  cases  of  which  CPSC  is  aware. 
During  the  same  period,  an  estimated 
19.4  milfion  multi-purpose  fighters  were 
available  for  use  each  year.  The  societal 
costs  of  the  fires  started  by  young 
children  attempting  to  operate  multi- 
purpose fighters  is.  therefore,  about 
$1.77  per  fighter  ($34.4  milfion  + 19.4 
milfion  fighters).  The  rule  is  expected  to 
reduce  this  cost  by  75  to  84  percent. 
Therefore,  the  expected  societal  benefit 
of  the  rule  in  terms  of  reduced  fires, 
deaths,  injuries,  and  property  damage  is 
expected  to  be  $1.33  to  $1.49  per 
complying  fighter  sold. 

(15)  As  discussed  above,  the  rule  may 
increase  the  cost  of  manufactiuing 
multi-purpose  fighters  by  $0.40  and  may 
increase  the  retail  prices  by  as  much  as 
$0.80.  Therefore,  assuming  that  sales  of 
multi-purpose  fighters  remain  the  same, 
the  net  benefit  (benefits  minus  costs)  of 
the  rule  to  consiuners  is  expected  to  be 
at  least  $0.53  per  unit  ($1,33  -  $0.80). 
Based  on  1998  sales  of  approximately  20 
milfion  units  per  year,  the  rule  would 
result  in  an  annual  net  benefit  to 
consumers  as  high  as  $10.6  milfion  (20 
milfion  X  $0.53)  annually.  If  sales  of 
multi-purpose  fighters  continue  to 
increase  at  current  rates  (5  to  10  percent 
annually),  the  annual  net  benefit  will 
also  increase  by  a  similar  percentage. 

(16)  Some  multi-purpose  lighters, 
especially  the  micro-torch  type,  have 
useful  fives  of  greater  than  one  year. 
Therefore,  the  gross  benefit  of  the 
proposed  rule  per  fighter  of  this  type  is 
computed  by  summing  the  expected 
annual  net  benefit  (estimated  above  as 
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$1.33  per  unit)  over  the  expected  life  of 
the  lighter.  For  example,  if  a  multi- 
purpose lighter,  such  as  a  micro-torch, 
had  an  expected  useful  life  of  10  years 
the  gross  benefit  would  be  $11.14  per 
lighter,  assuming  a  discount  rate  of  4 
percent.  As  stated  earlier,  the  costs/unit 
for  manufacturing  these  micro-torch 
type  multi-purpose  lighters  is  Ukely  to 
be  higher.  Assuming  a  markup  at  retail 
of  100  percent  over  manufacturing  costs 
and  a  10-year  product  life,  if  the  cost  per 
unit  to  manufactxue  child-resistant 
micro-torches  is  less  than  $5.57/unit, 
net  social  benefits  would  result. 
However,  if  the  expected  useful  Ufe  of 
a  micro-torch  was  only  5  years,  the  gross 
benefit  would  be  $6.14/unit.  This  would 
suggest  positive  net  benefits  if  the  per 
imit  manufacturing  costs  are  less  than 
$3.12  per  unit. 

(17)  The  actual  level  of  benefits 
observed  could  be  higher  if  some  multi- 
purpose Ughters  are  stored  with  the  on/ 
off  swritch  in  die  "on"  position.  If  a 
significant  niunber  of  consiuners 
commonly  store  multi-purpose  lighters 
with  the  switch  on,  the  effective  level  of 
child  resistance  of  multi-piupose 
lighters  currently  in  use  may  be  lower 
than  indicated  by  CPSC's  baseline 
testing.  This  would  increase  the 
effectiveness  of  the  rule  and  the  value 
of  the  net  benefits. 

(d)  Any  means  of  achieving  the 
objective  of  the  order  while  minimizing 
adverse  effects  on  competition  or 
disruption  or  dislocation  of 
manufacturing  and  other  commercial 
practices  consistent  with  the  public 
health  and  safety.  The  performance 
requirements  of  this  part  1212  are  based 
on  the  Commission's  Safety  Standard 
for  Qgarette  Lighters,  16  CFR  part  1210. 
In  developing  that  standard,  the 
Commission  considered  the  potential 
effects  on  competition  and  business 
practices  of  various  aspects  of  the 
standard,  and  incorporated  some 
burden-reducing  elements  into  the 
standard.  One  possible  alternative  to 
this  mandatory  standard  would  be  for 
the  Commission  to  rely  on  volimtary 
conformance  to  the  requirements  of  the 
standard  to  provide  safety  to  consumers. 
"the  expected  level  of  conformance  to  a 
volimtary  standard  is  imcertain, 
however.  Although  some  of  the  largest 
firms  may  market  some  child-resistant 
multi-purpose  lighters  that  conform  to 
these  requirements,  most  firms  (possibly 
including  some  of  the  largest)  probably 
would  not.  Even  imder  generous 
assumptions  about  the  level  of 
voluntary  conformance,  net  benefits  to 
consiuners  would  be  substantially  lower 
under  this  alternative  than  under  the 
standard.  Thus,  the  Commission  finds 
that  reliance  on  volimtary  conformance 


to  the  provisions  of  this  part  1212 
would  not  adequately  reduce  the 
unreasonable  risk  associated  with  multi- 
piupose  lighters. 

(e)  The  rule  (including  its  effective 
date)  is  reasonably  necessary  to 
eliminate  or  reduce  an  unreasonable 
risk.  The  Commission's  hazard  data  and 
regulatory  analysis  demonstrate  that 
multi-purpose  lighters  covered  by  the 
standard  pose  an  imreasonable  risk  of 
death  and  injury  to  consumers.  The 
Commission  considered  a  number  of 
alternatives  to  address  this  risk,  and 
believes  that  the  standard  strikes  the 
most  reasonable  balance  between  risk 
reduction  benefits  and  potential  costs. 
Further,  the  amoimt  of  time  before  the 
standard  becomes  effective  (one  year 
after  publication  of  the  final  rule)  will 
provide  manufactiuers  and  importers  of 
most  products  adequate  time  to  design, 
produce,  and  market  safer  multi- 
purpose lighters.  Thus,  the  Commission 
finds  that  the  standard  and  its  effective 
date  are  reasonably  necessary  to  reduce 
the  risk  of  fire-related  death  and  injury 
associated  with  young  children  playing 
with  multi-purpose  Ughters. 

(f)  The  benefits  expected  from  the  rule 
bear  a  reasonable  relationship  to  its 
costs.  The  standard  will  substantially 
reduce  the  number  of  fire-related 
deaths,  injuries,  and  property  damage 
associated  with  yoimg  children  playing 
with  multi-purpose  lighters.  The  cost  of 
these  accidents,  which  is  estimated  to 
be  greater  than  $35  miUion  annually, 
will  also  be  greatly  reduced.  The  rule  is 
expected  to  reduce  this  societal  cost  by 
75-84  percent,  or  by  greater  than  $26 
million.  The  estimated  annual  costs  to 
the  public  are  expected  to  be  less  than 
this  amount.  Therefore,  substantial  net 
benefits  vtrill  accrue  to  consiuners.  Thus, 
the  Commission  finds  that  a  reasonable 
relationship  exists  between  potential 
benefits  and  potential  costs  of  the 
standard. 

(g)  The  rule  imposes  the  least 
burdensome  requirement  which 
prevents  or  adequately  reduces  the  risk 
of  injury  for  which  the  rule  is  being 
promulgated.  The  Commission 
incorporated  a  number  of  features  from 
the  cigarette  Ughter  standard,  16  CFR 
part  1210,  in  order  to  minimize  the 
potential  burden  of  the  rule  on  industry 
and  consumers.  The  Commission  also 
considered  alternatives  involving 
different  performance  and  test 
requirements  and  different  definitions 
determining  the  scope  of  coverage 
among  products.  The  other  alternatives 
considered  generally  would  be  more 
burdensome  to  industry  and  would  have 
higher  costs  to  consumers.  Some  less 
burdensome  alternatives  would  have 
lowered  the  risk-reduction  benefits  to 


consumers;  none  has  been  identified 
that  would  result  in  a  higher  level  of 
safety.  A  less  stringent  acceptance 
criterion  of  80  percent  (rather  than  the 
standard's  85  percent)  might  slightly 
reduce  costs  to  industry  and  consumers. 
The  safety  benefits  of  this  ahemative. 
however,  would  likely  be  reduced 
disproportionately  to  the  potential 
reduction  in  costs.  A  higher  (90  percent) 
acceptance  criterion  was  also 
considered.  This  higher  performance 
level  may  not  be  commercially  or 
technically  feasible  for  many  firms, 
however.  The  Commission  beUeves  that 
this  more  stringent  alternative  would 
have  substantia  adverse  effects  on 
manufacturing  and  competition,  and 
would  increase  costs  disproportionate  to 
benefits.  The  Commission  beUeves  that 
the  requirement  that  complying  multi- 
purpose lighters  not  be  operable  by  at 
least  85  percent  of  children  in 
prescribed  tests  strikes  a  reasonable 
balance  between  improved  safety  for  a 
substantial  majority  of  young  children 
and  other  potential  fire  victims  and  the 
potential  for  adverse  competitive  effects 
and  manufacturing  disruption.  The 
standard  will  become  effective  12 
months  from  its  date  of  publication  in 
the  Federal  Register.  The  Commission 
also  considered  an  effective  date  of  6 
months  after  the  date  of  issuance  of  the 
final  rule.  While  most  multi-purpose 
Ughters  sold  in  the  U.S.  could  probably 
be  made  child-resistant  within  6 
months,  the  supply  of  some  im|>orted 
multi-purpose  Ughters  would  be 
disrupted.  The  12-month  period  in  the 
standard  would  minimize  this  potential 
effect,  and  would  allow  more  time  for 
firms  to  design,  produce,  and  import 
complying  multi-purpose  lighters.  The 
Commission  estimates  that  Qiere  would 
be  no  significant  adverse  impact  on  the 
overaU  supply  of  multi-purpose  Ughters 
for  the  U.S.  market. 

(h)  The  promulgation  of  the  rule  is  in 
the  public  interest.  As  required  by  the 
CPSA  and  the  Regulatory  FlexibiUty 
Act,  the  Commission  considered  the 
potential  benefits  and  costs  of  the 
standard  and  various  alternatives.  While 
certain  alternatives  to  the  final  rule  are 
estimated  to  have  net  benefits  to 
consumers,  they  would  decrease  the 
level  of  safety.  Thus,  the  Commission 
finds  that  the  standard  is  in  the  pubUc 
interest. 

Subpart  B— Certification  Requirements 

Authority:  15  U.S.C.  206^  2065(b),  2066(g). 
2076(e},  2079(d). 

f  1212.11    General. 

Section  14(a)  of  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 
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2063(a),  requires  every  manufacturer, 
private  labeler,  or  importer  of  a  product 
that  is  subject  to  a  consumer  product 
safety  standard  and  that  is  distributed  in 
commerce  to  issue  a  certificate  that  such 
^  product  conforms  to  the  applicable 
standard  and  to  base  that  certificate 
upon  a  test  of  each  item  or  upon  a 
reasonable  testing  program.  The  purpose 
of  this  subpart  B  of  part  1212  is  to 
establish  requirements  that 
manufacturers,  importers,  and  private 
labelers  must  follow  to  certify  that  their 
products  comply  with  the  Safety 
Standard  for  Multi-purpose  lighters. 
This  Subpart  B  describes  the  minimum 
features  of  a  reasonable  testing  program 
and  includes  requirements  for  labeUng, 
recordkeeping,  and  reporting  pursuant 
to  sections  14, 16(b),  17(g),  and  27(e)  of 
the  CPSA,  15  U.S.C.  2063,  2065(b), 
2066(g),  and  2076(e). 

f  1212.12    Certificate  of  compliance. 

(a)  General  requirements. — (1) 
Manufacturers  (including  importers). 
Manufacturers  of  any  multi-purpose 
lighter  subject  to  the  standard  must 
issue  the  certificate  of  compliance 
required  by  section  14(a)  of  the  CPSA, 
15  U.S.C.  2063(a),  and  this  subpart  B, 
based  on  a  reasonable  testing  program  or 
a  test  of  each  product,  as  required  by 
§§  1212.13, 1212.14,  and  1212.16. 
Manufacturers  must  also  label  each 
multi-purpose  lighter  subject  to  the 
standard  as  required  by  paragraph  (c)  of 
this  section  and  keep  the  records  and 
make  the  reports  required  by  §§  1212.15 
and  1212.17.  For  purposes  of  this 
requirement,  an  importer  of  multi- 
purpose Ughters  shall  be  considered  the 
"manufacturer." 

(2)  Private  labelers.  Because  private 
labelers  necessarily  obtain  their 
products  from  a  manufacturer  or 
importer  that  is  already  required  to 
issue  the  certificate,  private  labelers  are 
not  required  to  issue  a  certificate. 
However,  private  labelers  must  ensure 
that  the  multi-purpose  lighters  are 
labeled  in  accordance  with  paragraph 
(c)  of  this  section  and  that  any 
certificate  of  compliance  that  is 
supplied  with  each  shipping  unit  of 
multi-purpose  lighters  in  accordance 
with  paragraph  (b)  of  this  section  is 
supplied  to  any  distributor  or  retailer 
who  receives  the  product  from  the 
private  labeler. 

(3)  Testing  on  behalf  of  importers.  If 
the  required  testing  has  been  performed 
by  or  for  a  foreign  manufactiuer  of  a 
product,  an  importer  may  rely  on  such 
tests  to  support  the  certificate  of 
compliance,  provided  that  the  importer 
is  a  resident  of  the  United  States  or  has 
a  resident  agent  in  the  United  States  and 
the  records  are  in  English  and  the 


records  and  the  siurogate  multi-purpose 
Ughters  tested  are  kept  in  the  United 
States  and  can  be  provided  to  the 
Commission  within  48  hours 
(§  1212.17(a))  or,  in  the  case  of 
production  records,  can  be  provided  to 
the  Commission  within  7  calendar  days 
in  accordance  with  §  1212.17(a)(3).  The 
importer  is  responsible  for  ensuring  that 

(i)  The  foreign  manufactiu^r's  records 
show  that  all  testing  used  to  support  the 
certificate  of  compliance  has  been 
performed  properly  (§§  1212.14- 
1212.16), 

(ii)  The  records  provide  a  reasonable 
assurance  that  all  multi-purpose  lighters 
imported  comply  with  the  standard 
(§  1212.13(b)(1)), 

(iii)  The  records  exist  in  English 
(§  1212.17(a)), 

(iv)  The  importer  knows  where  the 
required  records  and  multi-piupose 
lifters  are  located  and  that  records 
required  to  be  located  in  the  United 
States  are  located  there, 

(v)  Arrangements  have  been  made  so 
that  any  records  required  to  be  kept  in 
the  United  States  will  be  provided  to  the 
Commission  within  48  hours  of  a 
request  and  any  records  not  kept  in  the 
United  States  will  be  provided  to  the 
Commission  within  7  calendar  days 
(§  1212.17(a)),  and 

(vi)  The  information  required  by 
§  1212.17(b)  to  be  provided  to  the 
Commission's  Office  of  Compliance  has 
been  provided. 

(b)  Certificate  of  compliance.  A 
certificate  of  compliance  must 
accompany  each  shipping  unit  of  the 
product  (for  example,  a  case),  or 
otherwise  be  fmmished  to  any 
distributor  or  retailer  to  whom  the 
product  is  sold  or  defivered  by  the 
manufacturer,  private  labeler,  or 
importer.  The  certificate  shall  state: 

(1)  That  the  product  "compUes  with 
the  Consiuner  Product  Safety  Standard 
for  Multi-purpose  fighters  (16  CFR  part 
1212)", 

(2)  The  name  and  address  of  the 
manufactiu^r  or  importer  issuing  the 
certificate  or  of  the  private  labeler,  auid 

(3)  The  date(s)  of  manufacture  and,  if 
different  firom  the  address  in  paragraph 
(b)(2)  of  this  section,  the  address  of  the 
place  of  manufacture. 

(c)  Labeling.  The  manufacturer  or 
importer  must  label  each  multi-purpose 
fighter  with  the  following  information, 
which  may  be  in  code. 

(1)  An  identification  of  the  period  of 
time,  not  to  exceed  31  days,  during 
which  the  multi-purpose  lighter  was 
manufactured. 

(2)  An  identification  of  the 
manufacturer  of  the  multi-purpose 
fighter,  unless  the  multi-piirpose  lighter 
b«ars  a  private  label.  If  the  multi- 


purpose lighter  bears  a  private  label,  it 
shall  bear  a  code  mark  or  other  label 
that  will  permit  the  seller  of  the  multi- 
purpose lighter  to  identify  the 
manufacturer  to  the  purchaser  upon 
request. 

§1212.13    Cartmcatton  tests. 

(a)  General.  As  explained  in  §  1212.11 
certificates  of  compliance  required  by 
section  14(a)  of  the  CPSA,  15  U.S.C. 
2063(a),  must  be  based  on  a  reasonable 
testing  program. 

(b)  Reasonable  testing  programs. — (1) 
Requirements,  (i)  A  reasonable  testing 
program  for  multi-piupose  fighters  is 
one  that  demonstrates  with  a  high 
degree  of  assurance  that  all  multi- 
purpose Ughters  manufactiu«d  for  sale 
or  distributed  in  commerce  will  meet 
the  requirements  of  the  standard, 
including  the  requirements  of  §  1212.3. 
Manufactiuers  and  importers  shaU 
determine  the  types  and  fi^uency  of 
testing  for  their  own  reasonable  testing 
programs.  A  reasonable  testing  program 
should  be  sufficiently  stringent  that  it 
will  detect  any  variations  in  production 
or  performance  diuing  the  production 
interval  that  would  cause  any  multi- 
purpose Ughters  to  fail  to  meet  the 
requirements  of  the  standard. 

(u)  All  reasonable  testing  programs 
shall  include: 

(A)  QuaUfication  tests,  which  must  be 
performed  on  surrogates  of  each  model 
of  multi-purpose  U^ter  produced,  or  to 
be  produced,  to  demonstrate  that  the 
product  is  capable  of  passing  the  tests 
prescribed  by  the  standard  (see 
§1212.14)  and 

(B)  Production  tests,  which  must  be 
performed  diuing  appropriate 
production  intervals  as  long  as  the 
product  is  being  manufactiued  (see 
§1212.16). 

(iii)  Corrective  action  and/or 
additional  testing  must  be  performed 
whenever  certification  tests  of  samples 
of  the  product  give  results  that  do  not 
provide  a  high  degree  of  assurance  that 
aU  multi-purpose  Ughters  manufactured 
diuing  the  appUcable  production 
interval  will  pass  the  tests  of  the 
standard. 

(2)  Testing  by  third  parties.  At  the 
option  of  the  manufacturer  or  importer, 
some  or  all  of  the  testing  of  each  mulU- 
purpose  Ughter  or  multi-purpose  lighter 
surrogate  may  be  performed  by  a 
commercial  testing  laboratory  or  other 
third  party.  However,  the  manufacturer 
or  importer  must  ensure  that  all 
certification  testing  has  been  properly 
performed  with  passing  results  and  that 
all  records  of  such  tests  are  maintained 
in  accordance  with  §  1212.17. 
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§1212.14    Qualification  tMtlng. 

(a)  Testing.  Before  any  manufacturer 
or  importer  of  multi-purpose  lighters 
distributes  multi-purpose  lighters  in 
commerce  in  the  United  States, 
surrogate  multi-purpose  lighters  of  each 
model  shall  be  tested  in  accordance 
with  §  1212.4.  to  ensure  that  all  such 
multi-piupose  Ughters  comply  with  the 
standard.  However,  if  a  manufacturer 
has  tested  one  model  of  multi-purpose 
lighter,  and  then  wishes  to  distribute 
another  model  of  multi-purpose  lighter 
that  differs  from  the  first  model  only  by 
differences  that  would  not  have  an 
adverse  effect  on  child  resistance,  the 
second  model  need  not  be  tested  in 
accordance  with  §  1212.4. 

(b)  Product  modifications.  If  any 
changes  are  made  to  a  product  after 
initi^  qualification  testing  that  could 
adversely  affect  the  ability  of  the 
product  to  meet  the  requirements  of  the 
standard,  additional  qualification  tests 
must  be  made  on  surrogates  for  the 
changed  product  before  the  changed 
multi-purpose  Ughters  are  distributed  in 
commerce. 

(c)  Requalification.  If  a  manufacturer 
or  importer  chooses  to  requalify  a  multi- 
piupose  lighter  design  after  it  has  been 
in  production,  this  may  be  done  by 
following  the  testing  procedures  at 
§1212.4. 

§1212.15    Specifications. 

(a)  Requirement.  Before  any  multi- 
purpose lighters  that  are  subject  to  the 
standard  are  distributed  in  commerce, 
the  manufacturer  or  importer  shall 
ensure  that  the  surrogate  multi-purpose 
lighters  used  for  qualification  testing 
under  §  1212.14  are  described  in  a 
written  product  specification.  (Section 
1212.4(c)  requires  that  six  surrogate 
multi-purpose  lighters  be  used  for 
testing  each  100-child  panel.) 

(b)  Contents  of  specification.  The 
product  specification  shall  include  the 
following  information: 

(1)  A  complete  description  of  the 
multi-purpose  lighter,  including  size, 
shape,  weight,  fuel,  fuel  capacity, 
ignition  mechanism,  and  child-resistant 
features. 

(2)  A  detailed  description  of  all 
dimensions,  force  requirements,  or  other 
features  that  could  affect  the  child- 
resistance  of  the  multi-purpose  lighter, 
including  the  manufacturer's  tolerances 
for  each  such  dimension  or  force 
requirement. 

(3)  Any  further  information, 
including,  but  not  limited  to,  model 
names  or  niunbers,  necessary  to 
adequately  describe  the  multi-purpose 
lighters  and  any  child-resistant  features. 


§1212.16    Production  testing. 

(a)  General.  Manufactiu^rs  and 
importers  shall  test  samples  of  midti- 
purpose  lighters  subject  to  the  standard 
as  they  are  manufactured,  to 
demonstrate  that  the  multi-purpose 
lighters  meet  the  specifications, 
required  under  §  1212.15,  of  the 
surrogate  that  has  been  shown  by 
qualification  testing  to  meet  the 
requirements  of  the  standard. 

(b)  Types  and  frequency  of  testing. 
Manufacturers,  private  labelers,  and 
importers  shall  determine  the  types  of 
tests  for  production  testing.  Each 
production  test  shall  be  conducted  at  a 
production  interval  short  enough  to 
provide  a  high  degree  of  assurance  that, 
if  the  samples  selected  for  testing  pass 
the  production  tests,  all  other  multi- 
purpose lighters  produced  during  the 
interval  will  meet  the  standard. 

(c)  Test  failure. — (1)  Sa7e  of  multi- 
purpose lighters.  If  any  test  yields 
results  which  indicate  that  any  multi- 
purpose lighters  manufactured  during 
the  production  interval  may  not  meet 
the  standard,  production  and 
distribution  in  commerce  of  multi- 
piupose  lighters  that  may  not  comply 
with  the  standard  must  cease  until  it  is 
determined  that  the  lighters  meet  the 
standard  or  until  corrective  action  is 
taken.  (It  may  be  necessary  to  modify 
the  multi-purpose  lighters  or  perform 
additional  tests  to  ensure  that  only 
complying  multi-puipose  lighters  are 
distributed  in  commerce.  Multi-purpose 
lighters  from  other  production  intervals 
having  test  results  showing  that  multi- 
purpose lighters  from  that  interval 
comply  with  the  standard  could  be 
produced  and  distributed  imless  there 
was  some  reason  to  believe  that  they 
might  not  comply  with  the  standard.) 

(2)  Corrective  actions.  When  any 
production  test  fails  to  provide  a  high 
degree  of  assurance  that  all  multi- 
purpose lighters  comply  with  the 
standard,  corrective  action  must  be 
taken.  Corrective  action  may  include 
changes  in  the  manufacturing  process, 
the  assembly  process,  the  equipment 
used  to  manufacture  the  product,  or  the 
product's  materials  or  design.  The 
corrective  action  must  provide  a  high 
degree  of  assurance  that  all  multi- 
purpose lighters  produced  after  the 
corrective  action  will  comply  with  the 
standard.  If  the  corrective  action 
changes  the  product  from  the  surrogate 
used  for  qualification  testing  in  a 
manner  that  could  adversely  affect  its 
child-resistance,  the  multi-piupose 
lighter  must  undergo  new  qualification 
tests  in  accordance  with  §  1212.14. 


§  1212.17    Recordlweplng  and  reporting. 

(a)  Every  manufacturer  and  importer 
of  lighters  subject  to  the  standard  shall 
maintain  the  following  records  in 
English  on  paper,  microfiche,  or  similar 
media  and  make  such  records  available 
to  any  designated  officer  or  employee  of 
the  Commission  in  accordance  with 
section  16(b)  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2065(b).  Such 
records  must  also  be  kept  in  the  United 
States  and  provided  to  the  Commission 
within  48  hours  of  receipt  of  a  request 
bom  any  employee  of  the  Commission, 
except  as  provided  in  paragraph  (a)(3)  of 
this  section.  Legible  copies  of  original 
records  may  be  used  to  comply  with 
these  requirements. 

(1)  Records  of  qualification  testing, 
including  a  description  of  the  tests, 
photograph  (s)  or  a  video  tape  for  a 
single  pair  of  children  fi-om  each  100- 
child  test  panel  to  show  how  the  lighter 
was  held  in  the  tester's  hand,  and  the 
orientation  of  the  tester's  body  and  hand 
to  the  children,  during  the 
demonstration,  the  datfes  of  the  tests,  the 
data  required  by  §  1212.4(d),  the  actual 
surrogate  lighters  tested,  and  the  results 
of  the  tests,  including  video  tape 
records,  if  any.  These  records  shall  be 
kept  for  a  period  of  3  years  after  the 
production  of  the  particular  model  to 
which  such  tests  relate  has  ceased.  If  ' 
requalification  tests  are  undertaken  in 
accordance  with  §  1212.14(c)  above,  the 
original  quaUfication  test  results  may  be 
discarded  3  years  after  the 
requalification  testing,  and  the 
requalification  test  results  and 
siuTOgates,  and  the  other  information 
required  in  this  subsection  for 
qualifications  tests,  shall  be  kept  in  lieu 
thereof. 

(2)  Records  of  procedures  used  for 
production  testing  required  by  this 
subpart  B,  including  a  description  of  the 
types  of  tests  conducted  (in  sufficient 
detail  that  they  may  be  replicated),  the 
production  interval  selected,  the 
sampling  scheme,  and  the  pass/reject 
criterion.  These  records  shall  be  kept  for 
a  period  of  3  years  after  production  of 
the  lighter  has  ceased. 

(3)  Records  of  production  testing, 
including  the  test  results,  the  date  and 
location  of  testing,  and  records  of 
corrective  actions  taken,  which  in  txun 
includes  the  specific  actions  taken  to 
improve  the  design  or  manufactiue  or  to 
correct  any  noncomplying  lighter,  the 
date  the  actions  were  taken,  the  test 
result  or  failure  that  triggered  the 
actions,  and  the  additional  actions  taken 
to  ensure  that  the  corrective  action  had 
the  intended  effect.  These  records  shall 
be  kept  for  a  period  of  3  years  following 
the  date  of  testing.  Records  of 
production  testing  results  may  be  kept 
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on  paper,  microfiche,  computer  tape,  or 
other  retrievable  media.  Where  records 
are  kept  on  computer  tape  or  other 
retrievable  media,  however,  the  records 
shall  be  made  available  to  the 
Commission  on  paper  copies  upon 
request.  A  manufacturer  or  importer  of 
a  lighter  that  is  not  manufactured  in  the 
United  States  may  maintain  the 
production  records  required  by  this 
paragraph  (a)(3)  outside  the  United 
States,  but  shall  make  such  records 
available  to  the  Commission  in  the 
United  States  within  1  week  of  a  request 
firom  a  Commission  employee  for  access 
to  those  records  under  section  16(b)  of 
the  CPSA,  15  U.S.C.  2065(b). 

(4)  Records  of  specifications  required 
under  §  1212.15  shall  be  kept  for  3  years 
after  production  of  each  fighter  model 
has  ceased. 

(b)  Reporting.  At  least  30  days  before 
it  first  imports  or  distributes  in 
commerce  any  model  of  lighter  subject 
to  the  standard,  every  manufacturer  and 
importer  must  provide  a  wrritten  report 
to  the  Office  of  Compliance,  Consumer 
Product  Safety  Commission,  4330  East- 
West  Highway,  Room  610,  Bethesda, 
Maryland  20814-4408.  Such  report 
shall  include: 

(1)  The  name,  address,  and  principal 
place  of  business  of  the  manufacturer  or 
importer, 

(2)  A  detailed  description  of  the 
lighter  modefand  the  child-resistant 
feature{s)  used  in  that  model, 

(3)  A  description  of  the  qualification 
testing,  including  a  description  of  the 
surrogate  lighters  tested  (including  a 
description  of  the  point  in  the  operation 
at  which  the  surrogate  will  signal 
operation — e.g.,  the  distance  by  which  a 
trigger  must  be  moved),  the 
specification  of  the  surrogate  lighter 
required  by  §  1212.15,  a  summary  of  the 
results  of  ail  such  tests,  the  dates  the 
tests  were  performed,  the  location(s)  of 
such  tests,  and  the  identity  of  the 
organization  that  conducted  the  tests, 

(4)  An  identification  of  the  place  or 
places  that  the  lighters  were  or  will  be 
manufactured, 

(5)  The  location(s)  where  the  records 
required  to  be  maintained  by  paragraph 
(a)  of  this  section  are  kept,  and 

(6)  A  prototype  or  production  unit  of 
that  lighter  model. 

(c)  Confidentiality.  Persons  who 
believe  that  any  information  required  to 


be  submitted  or  made  available  to  the 
Commission  is  trade  secret  or  otherwise 
confidential  shall  request  that  the 
information  be  considered  exempt  fitjm 
disclosure  by  the  Commission,  in 
accordance  with  16  CFR  1015.18. 
Requests  for  confidentiality  of  records 
provided  to  the  Commission  will  be 
handled  in  accordance  with  section 
6(a)(2)  of  the  CPSA,  15  U.S.C. 
2055(a)(2),  the  Freedom  of  Information 
Act  as  amended.  5  U.S.C.  552,  and  the 
Commission's  regulations  under  that 
act,  16  CFR  part  1015. 

S  1212.18    Refusal  of  Importation. 

(a)  For  noncompliance  with  reporting 
and  recordkeeping  requirements.  The 
Commission  has  determined  that 
comphance  with  the  recordkeeping  and 
reporting  requirements  of  this  subpart  is 
necessary  to  ensure  that  lighters  comply 
with  this  part  1212.  Therefore,  pursuant 
to  section  17(g)  of  the  CPSA.  15  U.S.C. 
2066(g).  the  Commission  may  refuse  to 
permit  importation  of  any  lighters  with 
respect  to  which  the  manufacturer  or 
importer  has  not  complied  with  the 
recordkeeping  and  reporting 
requirements  of  this  subpart.  Since  the 
records  are  required  to  demonstrate  that 
production  lighters  comply  with  the 
specifications  for  the  surrogate,  the 
Commission  may  refuse  importation  of 
Ughters  if  production  fighters  do  not 
comply  with  the  specifications  required 
by  this  subpart,  or  if  any  other 
recordkeeping  or  reporting  requirement 
in  this  part  is  violated. 
■  (b)  For  noncompliance  with  this 
standard  or  for  lack  of  a  certification 
certificate.  As  provided  in  section  17(a) 
of  the  CPSA,  15  U.S.C.  2066(a).  products 
subject  to  this  standard  shall  be  refused 
admission  into  the  customs  territory  of 
the  United  States  if.  among  other 
reasons,  the  product  either  fails  to 
comply  with  this  standard  or  is  not 
accompanied  by  the  certificate  required 
by  this  standard. 

Subpart  C— Stockpiling 

Authority:  15  U.S.C.  2058(g)(2),  2065(b), 
2079(d). 

§1212.20    Stockpiling. 

(a)  Definition.  Stockpiling  means  to 
manufacture  or  import  a  product  that  is 
subject  to  a  consumer  product  safety 


rule  between  the  date  of  issuance  of  the 
rule  and  its  effective  date  at  a  rate  which 
is  significantly  greater  than  the  rate  at 
which  such  product  was  produced  or 
imported  during  a  base  period. 

(b)  Base  period.  For  purposes  of  this 
rule,  "base  period"  means  the  most 
recent  calendar  year  prior  to  [insert  date 
of  publication  of  a  final  rule  in  the 
Federal  Register]. 

(c)  Prohibited  act.  Manufacturers  and 
importers  of  multi-purpose  lighters  shall 
not  manufacture  or  import  such  Ughters 
that  do  not  comply  with  the 
requirements  of  this  part  between  the 
date  of  publication  of  the  final  rule  in 
the  Federal  Register  and  the  date  that  is 
365  days  after  pubUcation  of  the  final 
rule  in  the  Federal  Register,  at  a  rate 
that  is  greater  than  the  rate  of 
production  or  importation  during  the 
base  period  plus  20  per  cent  of  that  rate. 

(d)  Reporting  and  recordkeeping 
requirements.  All  firms  and  persons 
who  make  or  import  multi-purpose 
lighters,  after  the  date  of  publication  of 
this  rule,  that  do  not  meet  the 
requirements  of  this  standard,  shall 
supply  the  Commission's  Office  of 
CompUance  with: 

(1)  Supporting  information  to 
estabfish  the  number  of  multi-purpose 
lighters  made  or  imported  during  the 
base  period.  This  information  shall  be 
submitted  within  30  days  of  publication 
of  any  final  rule. 

(2)  Supporting  information  to 
establish  the  number  of  lighters  made  or 
imported  during  the  year  following 
publication  of  the  final  rule.  This 
information  shall  be  submitted  within 
10  days  after  the  Ughters  are  shipped. 

(3)  Supporting  information  shall  be 
sufficient  to  identify  the  manufacturer 
or  importer,  the  party  to  which  the 
Ughters  were  sold,  the  destination  of  the 
lighters,  and  shall  include  copies  of 
relevant  invoices  and  importation 
documents. 

Dated:  September  25, 1998. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

IFR  E)oc  98-26169  Filed  9-29-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[FAC  97-08;  FAR  CaM  97-004C] 

RIN  9000-AH59 

48  CFR  Parts  12. 19.  and  52 

Federal  Acquisition  Regulation; 
Reform  of  Affirmative  Action  in  Federal 
Procurement 

agency:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

summary:  The  Department  of  Defense, 
the  General  Services  Administration, 
and  the  National  Aeronautics  and  Space 
Administration  have  agreed  to  issue 
Federal  Acquisition  Circular  97-08,  as 
an  interim  rule  to  make  amendments  to 
the  Federal  Acquisition  Regulation 
(FAR)  concerning  programs  for  small 
disadvantaged  business  (SDB)  concerns. 
These  amendments  accommodate  the 
use  of  the  price  evaluation  adjustment 
for  small  disadvantaged  business 
concerns  in  those  Standard  Industrial 
Classification  (SIC)  Major  Groups  where 
eligibility  has  been  determined  by 
region.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30,  1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  Date:  October  1, 1998. 

Applicability  Date:  The  policies, 
provisions,  and  clauses  of  this  interim 
rule  are  effective  for  all  solicitations 
issued  on  or  after  October  1, 1998. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
November  30, 1998  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NW. 
Room  4035,  Attn:  Ms.  Laurie  Duarte, 
Washington,  DC  20405. 

E-Mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
farcase.97-004C@gsa.gov. 

Please  cite  FAC  97-08.  FAR  case  97- 
004C  in  all  correspondence  related  to 
this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Victoria  Moss.  Procurement 
Analyst,  Federal  Acquisition  Policy 


Division.  General  Services 
Administration.  1800  F  Street  NW. 
Washington,  DC  20405,  Telephone: 
(202)  501-4764 
or 

Mr.  MikeSipple,  Procurement  Analyst, 
Contract  Policy  and  Administration, 
Director,  Defense  Procurement, 
Department  of  Defense,  3060  Defense 
Pentagon,  Washington,  DC  20301- 
3060,  Telephone:  (703)  695-8567 
For  general  information  call  the  FAR 

Secretariat  at  (202)  501^755. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  Adarand,  the  Supreme  Court 
extended  strict  judicial  scrutiny  to 
Federal  affirmative  action  programs  that 
use  racial  ch-  ethnic  criteria  as  a  basis  for 
decisionmaking.  In  prociu«ment,  this 
means  that  any  use  of  race  in  the 
decision  to  award  a  contract  is  subject 
to  strict  scrutiny.  Under  strict  scrutiny, 
any  Federal  programs  that  make  race  a 
basis  for  contract  decisionmaking  must 
be  narrowly  tailored  to  serve  a 
compelling  Government  interest. 

The  Department  of  Justice  (DoJ) 
developed  a  proposed  structure  to 
reform  affirmative  action  in  Federal 
■procurement  designed  to  ensure 
compliance  with  the  constitutional 
standards  established  by  the  Supreme 
Court  in  Adarand.  The  DoJ  proposal 
was  published  in  the  Federal  Register 
for  public  notice  and  invitation  for 
comments  at  61  FR  26042,  May  23, 
1996.  The  DoJ  model  is  being 
implemented  in  several  parts:  revisions 
to  the  FAR  and  the  FAR  supplements; 
Small  Business  Administration  (SBA) 
regulations;  and  prociuement 
mechanisms  and  applicable  factors 
(percentages)  determined  by  the 
Department  of  Commerce  (DoC).  This 
interim  rule  revises  the  FAR  rule 
published  in  the  Federal  Register  at  63 
FR  35719,  June  30. 1998  (FAR  Case  97- 
004A.  Reform  of  Affirmative  Action  in 
Federal  Procurement),  to  accommodate 
the  use  of  the  price  evaluation 
adjustment  for  small  disadvantaged 
business  concerns  in  those  Standard 
Industrial  Classification  (SIC)  Major 
Groups  where  eligibiUty  has  been 
determined  by  region.  The  DoC 
determination  was  issued  on  June  30, 
1998. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  the  rule  merely  reflects 
eligibility  requirennnts  in  Ab  FAR  tiiat 


are  governed  by  the  Small  Business 
Administration.  An  Initial  Regulatory 
Flexibility  Analysis  has.  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601.  et  seq. 
(FAC  97-08.  FAR  Case  97-004C),  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.)  applies  because 
the  interim  rule  contains  reporting 
requirements.  This  rule  amends  the 
information  collection  requirements 
contained  in  the  FAR  rule  published  at 
63  FR  35719,  June  30, 1998.  Those 
requirements  were  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  under  44  U.S.C.  3501,  et  seq., 
and  were  approved  imder  OMB 
clearance  number  9000-0150  through 
June  30,  2000.  The  clearance  9000-0150 
has  been  amended  to  add  the 
certification  requirements  in  this  rule. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  to  accommodate  the 
determination  by  the  Department  of 
Commerce  (DoC)  to  limit  eligibility  for 
a  price  evaluation  adjustment  to 
businesses  within  specific  regions  for 
certain  industry  categories.  The  DoC~~^) 
determination  was  issued  on  June  30, 
1998.  This  interim  rule  must  be 
published  immediately  because  it 
revises  FAR  case  97-004A,  which  goes 
into  effect  on  October  1, 1998.  Pursuant 
to  PubUc  Law  98-577  and  FAR  1.501. 
public  comments  received  in  response 
to  this  interim  rule  will  be  considered 
in  the  formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  12, 19, 
and  52 

Government  procurement. 

Dated:  September  25, 1998. 
Edward  C  Loeb, 

Director,  Federal  Acquisiti<m  Policy  Division. 
Federal  Acquisition  Circular 
FAC  97-08 

Federal  Acquisition  Circular  (FAC)  97-08 
is  issued  imder  die.antfaority  of  the  Secretary 
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of  Defense,  the  Administrator  of  General 
Services,  and  the  Administrator  for  the 
National  Aeronautics  and  Space 
Administration. 

The  policies,  provisions,  and  clauses  of 
this  interim  rule  are  effective  for  all 
solicitations  issued  on  or  after  October  1, 
1998. 

Dated:  September  24, 1998. 
Eleanor  R.  Spector, 
Directm,  Defense  Procurement 

Ida  M.  Ustad. 

Deputy  Associate  Administrator,  Office  of 

Acquisition  Policy,  General  Services 

Administration. 

Dated:  September  24, 1998. 
Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement,  National  Aeronautics  and 
Space  Administration. 

Therefore,  48  CFR  Parts  12, 19,  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  12, 19,  and  52  continues  to  read 
as  follows: 

Autfnrtty:  41  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  12— ACQUISmON  OF 
COMMERCIAL  ITEMS 

2.  Section  12.301  is  amended  at  the 
end  of  paragraph  (b)(2)  by  adding  a 
sentence  to  read  as  follows: 

1 2.301    SoUcnatkM)  provisions  and 
contract  claiisss  for  the  acquisition  of 
commercial  items. 


(2)  *  *  *  Use  the  provision  with  its 
Alternate  II  in  solicitations  for 
acquisitions  for  which  small 
disadvantaged  business  procurement 
mechanisms  are  authorized  on  a 
regional  basis; 


PART  19— SMALL  BUSINESS 
PROGRAMS 

3.  Section  19.201  is  amended  in  the 
introductory  text  of  paragraph  (b)  by 
adding  a  sentence  after  the  fifth 
sentence  to  read  as  follows: 

19.201    Qenefal  policy. 

***** 

(b)  *  *  *  The  General  Services 
Administration  shall  post  the 
Department  of  Commerce  determination 
at  http://www.amet.gov/References/ 
sdbadjustments.htm.  *  *  • 
***** 

4.  Section  19.306  is  amended  at  the 
end  of  paragraph  (b)  by  adding  a 
sentence  to  read  as  follows: 


19.306 
clause. 


Solicitation  provision  and  contract 


(b)  *  *  *  Use  the  provision  with  its 
Alternate  I  in  solicitations  for 
acquisitions  for  which  a  price 
evaluation  adjustment  for  small 
disadvantaged  business  concerns  is 
authorized  on  a  regicmal  basis. 

*  •  -      *        •        • 

5.  Section  19.1103  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

19.1103  Procedures. 

(a)  •  *  • 

(1)  Offers  from  small  disadvantaged 
business  concerns  that  have  not  waived 
the  evaluation  adjustment;  or,  if  a  price 
evaluation  adjustment  for  small 
disadvantaged  business  concerns  is 
authorized  on  a  regional  basis,  offers 
from  small  disadvantaged  business 
omcems,  whose  address  is  in  such  a 
region,  that  have  not  waived  the 
evaluation  adjustment; 

•  *        *        •        * 

6.  Section  19.1104  is  revised  to  read 
as  follows: 

19.1104  Solicitation  provisions  snd 
contract  clauaas. 

The  contracting  officer  shall  insert  the 
clause  at  52.219-23.  Notice  of  Price 
Evaluation  Adjustment  for  Small 
Disadvantaged  Business  Concerns,  in 
solicitations  and  contracts  when  the 
circtunstances  in  19.1101  and  19.1102 
apply.  If  a  price  evaluation  adjustment 
is  authorized  on  a  regional  basis,  the 
clause  shall  be  included  in  the 
solicitation  even  if  the  place  of 
performance  is  outside  an  authorized 
region.  The  contracting  officer  shall 
insert  the  authorized  price  evaluation 
adjustment  factor.  The  clause  shall  be 
used  with  its  Alternate  I  when  the 
contracting  officer  determines  that  there 
are  no  small  disadvantaged  business 
manufacturers  that  can  meet  the 
requiremraits  of  the  solicitation.  The 
clause  shall  be  used  with  its  Alternate 
n  when  a  price  evaluation  adjustment  is 
authorized  on  a  regional  basis. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

7.  Section  52.212-3  is  amended  by 
adding  Alternate  II  following  Alternate 
I  to  read  as  follows: 

S2.212-3   Offeror  Representations  and 
Certifications— Commercial  Items. 

***** 

(End  of  provision) 

***** 

Alternate  R  (Oct  1998).  As  prescribed  in 
12.301(b)(2),  add  the  following  paragraph 
(c)(7)(iii)  to  the  basic  provision: 


(iii)  Address.  The  ofierorTepresents  that  its 

address is, is  not  in  a  region  for 

wliich  a  small  disadvantaged  business 
procurement  mechanism  is  authorized  and 
its  address  has  not  changed  since  its 
certification  as  a  small  disadvantaged 
business  concern  or  submission  of  its 
application  for  certification.  The  list  of 
authorized  small  disadvantaged  business 
promrement  mechanisms  and  regions  is 
posted  at  http7/www.amet.gov/Re£Brences/ 
sdbadjustments.htm.  The  offeror  shall  use  the 
list  in  effect  on  the  date  of  this  solicitation. 
"Address,"  as  used  in  this  provision,  means 
the  address  of  the  offeror  as  listed  on  the 
Small  Business  Administration's  register  of 
small  disadvantaged  business  concerns  or  the 
address  on  the  completed  application  that 
the  concern  has  submitted  to  the  Small 
Business  Administration  or  a  Private  Certifier 
in  accordance  with  13  CFR  part  124,  subpart 
B.  For  joint  ventures,  "address"  refers  to  the 
address  of  the  small  disadvantaged  business 
concern  that  is  participating  in  the  joint 
venture. 

8.  Section  52.219-22  is  amended  by 
adding  Alternate  I  following  "(End  of 
provision)"  to  read  as  follows: 


52.219-22 
Status. 


Small  tMaadvantsflsd  Businsss 


(End  of  provision) 

Alternate  I  (Oct  1998).  As  prescribed  in 
19.306(b),  add  the  following  paragraph  (b)(3) 
to  the  basic  provision: 

(3)  Address.  The  offeror  represents  that  its 

address is, is  not  in  a  region  for 

which  a  small  disadvantaged  business 
procurement  mechanism  is  authorized  and 
its  address  has  not  changed  since  its 
certification  as  a  small  disadvantaged 
business  concern  or  submission  of  its 
application  for  certification.  The  list  of 
authorized  small  disadvantaged  business 
procurement  mechanisms  and  regions  is 
posted  at  http://www.amet.gov/Reference8/ 
sdbadjustments.htm.  The  offeror  shall  use  the 
list  in  effect  on  the  date  of  this  solicitation. 
"Address,"  as  used  in  this  provision,  means 
the  address  of  the  offeror  as  listed  on  the 
Small  Business  Administrations  register  of 
small  disadvantaged  business  concerns  or  the 
address  on  the  completed  application  that 
the  concern  has  submitted  to  the  Small 
Business  Administration  or  a  Private  Certifier 
in  accordance  with  13  CFR  part  124,  subpart 
B.  For  joint  ventures,  "address"  refers  to  the 
address  of  the  small  disadvantaged  business 
concern  that  is  participating  in  the  joint 
venture. 

9.  Section  52.219-23  is  amended  by 
adding  Alternate  II  following  Alternate 
I  to  read  as  follows: 

52.219-23    Notice  of  Price  Evahiaaon 
Adiustmsnt  for  SmaN  DisadvantaQed 
Businsss  Concerns. 

***** 

(End  of  clause) 

***** 

Alternate  D  (Oct  1998).  As  prescribed  in 
19.1104,  substitute  the  following  paragraph 
(bKi)  for  paragraph  (bXi)  of  the  basic  clause: 
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(i)  Offers  from  small  disadvantaged 
business  concerns,  that  have  not  waived  the 
adjustment,  whose  address  is  in  a  region  for 
which  an  evaluation  adjustment  is 
authorized; 

(FR  Doc  9»-26158  Filed  9-29-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AQENCCS:  Department  of  DefenM  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  doounent  is  issued 
imder  the  joint  authority  of  the 
Secret£iry  of  Defense,  the  Administrator 
of  General  Services,  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  CompUance  Guide 
has  been  prepared  in  accordance  with 
Section  213' of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  simunary  of  the  rule  appearing  in 
Federal  Acquisition  Qrcular  (FAG)  97- 
08  which  amends  the  Federal 
Acquisition  Regulation  (FAR).  Further 
information  regarding  this  rule  may  be 
obtained  by  referring  to  FAG  97-08 
which  precedes  this  dociunent.  This 
document  may  be  obtained  from  the 
Internet  at  http://www.amet.gov/far. 

fOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  (202)  561-4755. 


Reform  of  AfiBrmative  Action  in 
Federal  Procurement 

FAC  97-08/FAR  Case  97-004C.  FAC 
97-06,  FAR  case  97-004A,  Reform  of 
Affirmative  Action  in  Federal 
Prociu^ment,  published  in  the  Federal 
Register  at  63  FR  35719,  June  30, 1998, 
established  in  the  FAR  a  price 
evaluation  adjustment  (PEA)  of  up  to  10 
percent  for  small  disadvantaged 
businesses  (SDB)  for  acquisitions  in  the 
Standard  Industrial  Glassification  (SIG) 
Major  Groups  designated  by  the 
Department  of  Gommerce.  This  rule 
amends  those  regulations  to 
accommodate  the  use  of  the  PEA  in 
those  Major  Groups  where  eligibility  has 
been  determined  by  region. 

Dated:  September  25, 1998. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  98-26159  Filed  9-29-98;  8:45  am] 
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Protection  Agency 


Final  Modification  of  the  National 
Pollutant  Discharge  Elimination  System 
INPDES)  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities; 
Termination  of  the  EPA  NPDES  Storm 
Water  Baseline  Industrial  General  Pemiit; 
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ENVIRONMENTAL  PROTECTIOfI 
AGENCY 

[FRL-61«2-4] 

Final  Modification  of  ttia  National 
Pollutant  Diacharge  Elimination 
Systam  (NPDE8)  Storm  Water  Multi- 
Sactor  Qanaral  Pannit  fbr  Induatrial 
Activitiaa;  Termination  of  ttie  EPA 
NPDES  Storm  Water  Baaeline 
Induatrial  Qanaral  Permit 

AO0ICY:  Environmental  Protection 
Agency  (EPA). 

ACTK3N:  Final  notice  of  modifications  to 
the  NPDES  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities 
and  Termination  of  the  EPA  Storm 
Water  Baseline  Industrial  General 
Permit. 


t:  The  Regional  Administrators 
of  EPA  Regions  I,  n,  III,  IV,  VI,  IX.  and 
X  are  today  providing  final  notice  of 
modifications  to  EPA's  final  NPDES 
Storm  Water  Multi-Sector  General 
Permit  (MSGP)  which  was  first  issued 
on  September  29. 1995  (60  FR  50804). 
and  amended  on  February  9, 1996  (61 
FR  5248).  February  20, 1996  (61  FR 
6412).  and  September  24. 1996  (61  FR 
50020).  EPA  has  modified  the  MSC7  to 
authorize  storm  water  discharges  fit>m 
previously  excluded  facilities  so  that 
they  may  be  covered  by  the  MSGP  after 
expiration  of  EPA's  Baseline  Industrial 
General  Permit.  EPA  also  finalized  the 
following  limited  specific  changes  to  the 
MSGP  as  published  on  Septembisr  29. 
1995  (60  FR  50804):  (1)  Authorization  of 
mine  dewatering  discharges  from 
construction  sand  and  gravel,  industrial 
sand,  and  crushed  stone  mines  in  EPA 
Regions  I.  II  and  X:  (2)  inclusion  in 
Sector  A  of  the  MSGP  of  the  effluent 
limitation  guideline  in  40  CFR  Part  429. 
'  Subpart  I  for  discharges  resulting  from 
spray  down  of  lumber  and  wood 

f>roduct8  in  storage  yards  (wet  decking); 
3)  clarification  that  Sectors  X  and  AA 
authorize  discharges  frt>m  all  fodlities 
in  major  SIC  groups  27  and  34 
respectively;  (4)  addition  of  new  Sector 
AD  to  the  MiSGP  to  authorize  discharges 
from  Phase  I  bdlities  which  may  not 
fiall  into  one  of  the  original  sectors  of  the 
permit,  and  selected  Phase  D  discharges 
which  are  designated  fbr  permitting  in 
accordance  with  40  CFR  122.26(g)(l)(i); 
(5)  modification  of  inspection 
requirements  in  Sector  I  fbr  inactive  oil 
and  gas  extraction  facilities  which  are 
remotely  located  and  imstafied;  (6) 
addition  of  new  Addendum  I  to  provide 
guidance  and  information  to  assist 
applicants  with  determining  permit 
eligibility  concerning  protection  of 
historic  properties;  and  (7)  update  of  the 
county/species  list  of  endangered  and 


threatened  species  found  in  Addendum 
H.  and  provide  a  listing  of  additional 
sources  to  reference  for  future  updates 
to  the  list. 

The  Regional  Administrators  are  also   . 
providing  final  notice  that  the  Agency  is 
not  reissuing  the  NPDES  storm  water 
Baseline  Industrial  General  Permit 
which  was  issued  on  September  9, 1992 
(57  FR  41236)  or  September  25. 1992  (57 
FR  44438),  depending  on  the  geographic 
area  of  applicability,  and  to  terminate 
this  permit  (with  the  limited  exceptions 
discussed- in  Section  I  below]  upon  final 
modification  of  the  multi-sector  permit. 
As  a  result,  all  industrial  facilities 
previously  permitted  under  the  Baseline 
Industrial  General  Permit,  except  as 
otherwise  specified  in  this  notice,  are 
required  to  seek  storm  water  permit 
coverage  under  the  modified  MSGP 
within  90  days  after  the  publication  of 
this  final  notice  or  submit  an 
application  for  an  individual  NPDES 
permit. 

This  action  also  provides  notice  for 
the  issuance  of  the  final  NPDES  MSGP 
(including  today's  modifications)  for 
storm  water  discharges  associated  with 
industrial  activity  for  American  Samoa 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI).  The  geographic 
area  of  coverage  of  the  MSGP  is  being 
revised  today  to  include  American 
Samoa  and  CNMI  on  the  list  of  areas  for 
which  discharges  may  be  authorized. 
DATES:  The  modifications  to  the  MSGP 
are  effective  upon  publication  of  this 
notice  for  discharges  for  which  EPA  is 
currently  the  permitting  authority.  This 
will  allow  new  dischargers  which  have 
not  been  able  to  obtain  discharge 
authorization  since  the  Baseline 
Industrial  General  Permit  expired  to 
obtain  coverage  imder  the  MSGP  as 
soon  as  possible.  Except  as  specified 
otherwise  in  this  notice,  termination  of 
administratively  extended  permit 
coverage  for  facilities  permitted  under 
the  Biiseline  Industrial  General  Permit 
will  take  effect  92  days  after  the  date  of 
publication  of  this  notice  in  areas  where 
EPA  is  the  NPDES  permitting  authority. 
Where  EPA  has  approved  State  NPDES 
programs  with  authority  over  discharges 
covered  by  the  Baseline  Industrial 
General  Permit,  that  permit  will  remain 
in  effect  by  operation  of  law  until 
superseded  by  either  a  State-issued 
NPDES  permit  or  an  EPA  permit  issued 
imder  section  402(d)(4)  of  the  Gean 
Water  Act 

AOORESSES:  The  index  to  the 
administrative  record  for  this  permit  is 
available  at  the  appropriate  Regional 
Office  or  from  the  EPA  Water  Docket 
Office  in  Washington,  DC.  The 
administrative  record  is  stored  in  two 


locations.  Documents  immediately 
referenced  in  this  modification  notice 
are  stored  at  the  EPA  Water  Docket 
Office  at  the  address  listed  below.  All 
other  documents  which  were  used  to 
support  the  original  issuance  of  the 
MSGP  in  1995  are  a  supplement  to  the 
record  for  this  modification  action  but 
are  stored  at  Science  Applications 
International  Corporation  (SAIC),  1710 
Goodridge  Drive,  McLean,  Virginia 
22102.  lliese  materials  include,  for 
example,  the  permit  applications  and 
sampling  data  provided  to  EPA  by  group 
applicants.  The  immediate  and 
supplemental  record  is  available  for 
inspection  fit>m  9  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  For  appointments  to  examine 
any  portion  of  the  administrative  record, 
please  call  the  Water  Docket  Office  at 
(202)  260-3027.  Copies  of  the  final 
permit  modifications  may  be  acquired 
from  the  Office  of  Water  Resource 
Center  by  dialing  (202)  260-7786.  A 
reasonable  fee  may  be  charged  for 
copying.  Specific  record  information 
can  also  be  made  available  at  the 
appropriate  Regional  Office  upon 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  final  permit 
modifications,  contact  the  appropriate 
EPA  Regional  Office.  The  name,  address 
and  phone  nimiber  of  the  EPA  Regional 
Storm  Water  Coordinators  are  provided 
in  Part  in.H  of  this  Fact  Sheet. 
SUPPLEMENTARY  INFORMATION:  The 
following  Fact  Sheet  provides 
background  information  and 
explanations  for  the  permitting  actions 
and  modifications  taken  by  EPA  in 
today's  notice.  The  actual  language  of 
the  final  permit  modifications  appeara 
after  Appendix  B  of  the  Fact  Sheet. 

Fact  Sheet 
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I.  Background 

n.  Coverage  of  Final  Modified  MSGP 
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3.  North  American  Industry  Qassification 
System 

B.  Special  Conditions 

1.  Non-storm  Water  Discharges 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  and  Oil 

3.  Co-located  Industrial  Facilities 

C.  SWPPP  Requirements 

1.  Deadline  for  SWPPP  Revision  and 
Implementation  for  Transferred  Facilities 

2.  Special  Requirements  for  Facilities 
Subject  to  EPCRA  Section  313 

D.  Monitoring  and  Reporting  Requirements 

1.  Sampling  Schedule 

2.  Sample  Type 
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3.  Quarterly  Visual  Examination 
Requirements  of  the  MSGP 

4.  Exemptions  for  Analytical  Monitoring 

5.  Reporting  Requirements 

E.  Numeric  Effluent  Limitations 

F.  Miscellaneous  Final  Permitting  Actions 

1.  Coverage  of  Mine  Dewatering  Discharges 
in  EPA  Regions  I,  II  and  X 

2.  Discharges  Resulting  from  Spray  Down 
of  Lumber  and  Wood  Products  in  Storage 
Yards  in  Sector  A 

3.  Qarification  of  Coverage  in  Sectors  X 
and  AA  of  the  MSGP 

4.  Addition  of  Sector  AD  to  the  MSGP 

5.  Modification  of  Inspection  Requirements 
for  Inactive  Oil  and  Gas  Extraction 
Facilities  in  Sector  I 

G.  Response  to  National  Mining  Association 

Concerning  Sector  G  of  the  MSGP 
H.  Regional  Offices 

IV.  Cost  Estimates 

V.  Economic  Impact  (Executive  Order  12866) 

VI.  Unfunded  Mandates  Reform  Act 

VII.  Paperwork  Reduction  Act 

VIII.  Regulatory  Flexibility  Act 

IX.  Official  Signatures 

X.  Notice  of  Final  MSGP  for  American  Samoa 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI) 

Appendix  A — Summary  of  Responses  to 
Public  Comments  on  the  July  11, 1997, 
Proposal  to  Modify  the  Multi-Sector 
General  Permit  and  Terminate  the 
Baseline  Industrial  General  Permit 

Appendix  B — Summary  of  MSGP  and 
Baseline  Permit  Requirements 

I.  Background 

On  September  9, 1992  (57  FR  41175) 
or  September  25, 1992  (57  FR  44412), 
depending  on  the  geographic  area 
involved,  EPA  issued  a  final  NPDES 
storm  water  basehne  industrial  general 
permit  (not  including  construction 
activity)  for  the  following  areas: 

EPA  Region  /—for  the  States  of  Maine, 
Massachusetts  and  New  Hampshire;  and 
for  Indian  country  located  in 
Massachusetts,  New  Hampshire  and 
Maine. 

EPA  Region  77— for  Puerto  Rico  and 
Indian  country  located  in  New  York. 
(On  April  14, 1993,  EPA  proposed 
modifications  to  the  baseline  general 
permit  issued  in  Puerto  Rico  to  address 
changes  to  the  401  certification 
conditions  requested  by  the 
Environmental  Quality  Board  (EQB)  of 
Puerto  Rico.  On  Sept«nber  24, 1993  the 
changes  became  final.  These 
modifications,  however,  did  not  alter 
the  original  issueince  and  expiration 
date  of  the  baseline  general  pennit  in 
Puerto  Rico.) 

EPA  Region  777— for  the  District  of 
Colimibia  and  Federal  facilities  in 
Delaware. 

EPA  Region  TV— for  the  State  of 
Florida;  and  for  Indian  coimtry  located 


in  Florida,  Mississippi,  and  North 
Carolina. 

EPA  Region  V7— for  the  States  of 
Louisiana,  New  Mexico,  Oklahoma  and 
Texas;  and  for  Indian  country  located  in 
Louisiana,  New  Mexico  (except  Navajo 
lands  and  Ute  Mountain  Reservation 
lands),  Oklahoma,  and  Texas. 

EPA  Region  V777— for  the  State  of 
South  Dakota;  for  Indian  country 
located  in  Colorado,  Montana,  South 
Dakota,  North  Dakota,  Utah  (except 
Goshute  Reservation  and  Navajo 
Reservation  lands),  and  Wyoming;  for 
Federal  facilities  in  Colorado;  and  for 
the  Ute  Mountain  Reservation  in 
Colorado  and  New  Mexico. 

EPA  Reffon  ZX— for  the  State  of 
Arizona;  for  the  Territories  of  Johnston 
Atoll.  American  Samoa,  Guam,  and 
Midway  and  Wake  Islands;  and  for 
Indian  coimtry  located  in  California, 
and  Nevada;  and  for  the  Goshute 
Reservation  in  Utah  and  Nevada,  the 
Navajo  Reservation  in  Utah,  New 
Mexico,  and  Arizona,  the  Duck  Valley 
Reservation  in  Nevada  and  Idaho. 

EPA  Region  X— for  the  States  of 
Alaska  and  Idaho;  for  Indian  country 
located  in  Alaska,  Idaho  (except  Duck 
Valley  Reservation  lands),  and 
Washington;  and  for  Federal  facilities  in 
Washington. 

Most  of  the  above  areas  were  covered 
by  the  September  9, 1992,  notice  of 
permit  issuance.  The  September  25, 
1992,  notice  covered  only  the  States  of 
Florida  (except  for  Indian  lands  which 
were  covered  by  the  September  9, 1992 
notice)  and  Massachusetts,  Puerto  Rico, 
the  District  of  Columbia,  Guam  and 
American  Samoa,  Indian  country  in 
New  York  and  Federal  facilities  in 
Delaware.  The  baseline  permit  expired 
on  September  9, 1997  or  September  25, 
1997,  depending  on  the  area  of 
applicability,  and  EPA  is  not  reissuing 
the  baseline  permit  in  those  areas  where 
today's  MSGP  modification  is  effective. 
As  a  result,  most  industrial  facilities 
previously  permitted  under  the  baseline 
permit  (except  for  those  located  in 
certain  excluded  areas  discussed  below) 
are  therefore  required  to  seek  storm 
water  pennit  coverage  under  today's 
modified  MSGP  or  an  individual  pennit. 
.The  MSGP  which  was  originally  issued 
on  September  29, 1995  (60  FR  50804), 
and  amended  on  February  9, 1996  (61 
FR  5248),  February  20, 1996  (61  FR 
6412),  and  September  24, 1996  (61  FR 
50020). 

The  excluded  areas  where  the 
baseline  pennit  will  continue  to  apply 
are  those  areas  where  the  baseline 
permit  had  been  effisctive,  but  where  the 
modified  MSGP  is  not  efiisctive.  These 
areas  include  Federal  facilities  in 
Colorado,  and  Indian  country  located  in 


Colorado  (including  the  portion  of  the 
Ute  Mountain  Reservation  located  in 
New  Mexico),  Montana,  North  Dakota, 
South  Dakota  (including  the  portion  of 
the  Pine  Ridge  Reservation  located  in 
Nebraska),  Utah  (except  for  the  Goshute 
and  Navajo  Reservation  lands  (see 
Region  IX))  and  Wyoming.  Maintaining 
storm  water  permit  coverage  under  the 
baseline  permit  is  necessary  since  the 
MSGP  does  not  apply  to  facilities 
located  in  these  areas,  and  the  Agency 
is  not  expanding  the  MSGP's  scope  of 
coverage  to  include  them  through  this 
modification.  In  addition,  for  facihties 
where  individual  permits  are  required, 
baseline  pennit  coverage  will  be 
extended  until  final  determinations  are 
made  on  the  individual  permit 
applications. 

EPA's  July  11. 1997  noUce  of  the 
proposed  modification  of  the  MSGP  had 
included  American  Samoa  among  the 
areas  where  the  baseline  permit  would 
be  extended  (62  FR  37448).  However, 
since  the  MSGP  is  now  effective  in 
American  Samoa  by  today's  action  (see 
Section  X  below),  extension  of  the 
baseline  permit  is  no  longer  necessary 
in  this  area. 

There  are  also  a  few  areas  where  the 
baseline  permit  was  issued  but  not  the 
MSGP,  where  the  baseline  permit  is 
nevertheless  being  terminated.  These 
areas  are  Indian  country  in  New  York. 
North  Carolina  and  Mississippi.  Only  a 
very  small  niunber  of  permittees  exist  in 
these  areas  and  individual  permits  will 
be  issued  as  needed. 

Permit  numbers  for  New  Hampshire 
Federal  Indian  Reservations 
(NHR05*##F)  and  Vermont  Federal 
Indian  Reservations  (VTR05*##F)  have 
been  removed  from  the  EPA  Region  I 
"Areas  of  Coverage"  in  the  final  permit 
modification  because  no  Federally 
recognized  Tribes  exist  in  these  States. 
It  should  also  be  pointed  out  that  in 
certain  states  which  had  been  covered 
by  the  1992  basehne  permit,  the  NPDES 
permit  program  has  now  been  delegated 
to  the  state  (except  for  Indian  country  in 
these  states).  These  states  are  South 
Dakota,  Louisiana  and  Oklahoma,  and 
permittees  in  these  states  (except  for 
certain  oil  and  gas  facilities  in 
Oklahoma)  are  now  subject  to 
permitting  by  the  state.  In  Oklahoma, 
EPA  v«ll  maintain  NPDES  permitting 
authority  over  oil  and  gas  exploration 
and  production  related  industries,  and 
pipeline  operations,  which  are  regulated 
by  the  Oklahoma  Corporation 
Commission  (See  61  FR  65049). 
Oklahoma  received  NPDES  program 
authorization  for  only  those  discharges 
covered  by  the  authority  of  the 
Oklahoma  Department  of  Environmental 
Quality  (ODEQ). 
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The  action  of  transferring  permittees 
currently  covered  by  the  baseline  permit 
to  the  MSGP  is  consistent  with  the  long- 
term  permitting-strategy  for  storm  water 
discharges  associated  with  industrial 
activity  which  was  finalized  on  April  2, 
1992  (57  FR  11394).  This  strategy 
includes  the  following  four  permitting 
tiers: 

Tier  I — Baseline  Permitting — One  or 
more  general  permits  will  be  developed 
to  initially  cover  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity. 

Tier  II — Watershed  Permitting — 
Facilities  within  watersheds  shown  to 
be  adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual 
or  watershed-specific  general  permits. 

Tier  HI — Industry-Specific 
Permitting — Specific  industry  categories 
will  be  targeted  for  individual  or 
industry-specific  general  permits. 

Tier  IV — Facility-Specific 
Permitting — A  variety  of  factors  will  be 
used  to  target  specific  facilities  for 
individual  permits. 

The  long-term  permitting  strategy 
begins  with  baseline  permitting  as  was 
done  in  1992  with  the  baseline  general 
permit.  However,  baseline  permitting 
may  not  provide  optimum  water  quality 
benefits  since  the  same  basic  permit 
conditions  are  applied  to  a  wide  variety 
of  facilities  operating  in  different 
geographic  areas.  As  such,  the  long-term 
strategy  also  calls  for  additional 
permitting  over  time  with  more  specific 
permit  conditions  developed  for 
facilities  in  Tiers  II,  III  and  IV  above. 

The  MSGP  is  based  on  information 
received  as  a  result  of  the  group  permit 
application  process  described  at  40  CFR 
122.26(c)(2).  EPA  received  applications 
from  approximately  1,200  groups 


representing  nearly  all  of  the  categories 
of  industrial  facilities  listed  in  the  storm 
water  regulations  at  40  CFR 
122.26(b)(14).  To  facilitate  permit 
issuance  for  the  group  applications,  EPA 
consolidated  the  groups  into  29 
industrial  sectors,  vdth  subsectors  also 
included  in  certain  sectors  as 
appropriate. 

The  group  applications  included 
information  concerning  the  specific 
types  of  operations  which  are  present  at 
the  different  types  of  industrial 
facilities,  potential  sources  of  pollutants 
from  the  facilities,  industiy-specific  best 
management  practices  (BMPs)  which  are 
available,  and  monitoring  data  from  the 
different  types  of  facilities.  Using  this 
information,  EPA  was  able  to  develop 
sector-specific  BMPs  for  the  MSGP 
which  are  better  tailored  to  controlling 
the  discharges  of  pollutants  from  the 
various  facilities  than  the  requirements 
of  the  baseline  permit  which  only 
include  generic  BMP  requirements 
which  are  applied  across  a  vfide  variety 
of  industries.  In  addition,  the 
monitoring  requirements  of  the  MSGP 
are  based  on  actual  monitoring  data 
rather  than  best  professional  judgment 
which  is  largely  the  case  for  the  baseline 
permit. 

Given  the  above  factors,  EPA  believes 
that  the  MSGP  should  provide  improved 
water  quality  benefits  as  compared  to 
the  baseline  permit.  For  this  reason,  and 
in  accordance  with  the  long-term 
permitting  strategy,  EPA  is  transferring 
permit  coverage  from  the  baseline 
permit  to  the  MSGP  after  expiration  of 
the  baseline  permit. 

As  discussed  in  Section  n  below,  the 
MSGP  omitted  coverage  for  a  small 
number  of  categories  of  facilities  which 
were  authorized  to  discharge  under  the 
baseline  general  permit.  As  such,  EPA  is 


today  modifying  the  coverage  of  the 
MSGP  to  include  these  categories  in 
order  that  they  may  be  eligible  for 
coverage  when  transferring  from  the 
baseline  permit  to  the  MSGP. 

n.  Coverage  of  Final  Modified  MSGP 

The  final  modified  multi-sector  storm 
water  permit  covers  storm  water 
discharges  associated  with  industrial 
activity  in  most  geographic  areas  where 
EPA  is  the  NPDES  permitting  authority, 
described  earlier  in  this  fact  sheet.  In 
accordance  with  the  long-term 
permitting  strategy  discussed  above, 
EPA's  intent  when  issuing  the  baseline 
general  permit  was  to  cover  all  of  the 
categories  of  industrial  facilities  which 
may  discharge  storm  water  associated 
with  industrial  activity  a§  defined  at  40 
CFR  122.26(b)(14).  The  baseline  permit 
did  include  certain  generic  coverage 
limitations  which  are  also  found  in 
Section  I.B.3  of  the  MSGP.  These 
exclusions  include  discharges  such  as 
those  which  may  contribute  to  a 
violation  of  a  water  quality  standard, 
and  discharges  which  adversely  affect 
endangered  species  or  their  critical 
habitat. 

As  noted  above,  group  applications 
were  not  received  from  all  of  the 
categories  of  facilities  listed  at  40  CFR 
122.26(b}(14),  and  certain  categories 
were  not  included  in  the  MSGP  which 
had  been  included  in  the  baseline 
permit.  In  order  to  cover  all  the  types  of 
facilities  to  be  transferred  from  the 
baseline  permit,  EPA  is  today  expanding 
the  coverage  of  the  MSGP  to  authorize 
storm  water  discharges  from  these 
additional  categories  of  facilities. 

The  MSGP  had  already  authorized 
storm  water  discharges  from  a  wide 
range  of  industrial  facilities  which  are 
summarized  below  in  Table  1: 


Table  1 .— Sector/Subsectors  Covered  by  the  MSGP 


Subsector 


SIC  code 


Activity  represented 


Sector  A.  Timber  Products 


1* 

2421 

General  Sawmills  and  Planning  Mills. 

2 

2491 

Wood  Preserving. 

3*  

2411 

Log  Storage  and  Handling. 

4*  

2426 

Hardwood  Dimension  and  Flooring  Mills. 

2429 

Special  Product  Sawmills,  Not  Elsewhere  Classified 

243X"  (except  2434) 

Millwork,  Veneer,  Plywood,  and  Staictural  Wood. 

244X 

Wood  Containers. 

245X 

Wood  Buildings  and  Mobile  Homes. 

2493 

Reconstituted  Wood  Products. 

2499 

Wood  Products,  Not  Elsewhere  Classified. 

Sector  B.  Paper  and  Allied  Products  Manufacturing 


1  . 
2. 
3* 
4  . 


261X 
262X 
263X 
265X 


Pulp  Mills. 

Paper  Mills. 

Papertx)ard  Mills. 

Papertx)ard  Containers  and  Boxes. 


2; 
3* 


4* 


1  . 

2* 

3. 

4.. 

5., 

6.. 

7.. 
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Table  1 .— Sector/Subsectors  Covered  by  the  MSGP— Continued 


Subsector 


1* 
2* 

4* 

5., 
6.. 

r 

8.. 

9.. 


r 

2.. 


NA* 


1* 

2., 

3* 


SIC  code 


267X 


Activrty  represented 


Converted  Paper  and  Paperboard  Products.  Except  Containers  and  Boxes. 


Sector  0.  Chemical  artd  Allied  Products  Manirfacturing 


281X 
282X 

284X 

285X 
286X 
287X 
289X 
3952  (limited  to  list) 


Industrial  Inorganic  Chemicais. 

Plastics  Materials  and  Synthetic  Resins.  Synttietic  Rubber,  Cellulosic  and  Other  Manniade  Fi- 
bers Except  Glass. 

Soaps,  Detergents,  and  Cleaning  Preparations:  Perfumes,  Cosmetics,  and  Other  Toilet  Prep- 
arations. 

Paints,  Varnishes.  Lacquers,  Enamels,  and  AMed  Products. 

Industrial  Organic  Chemicals. 

Agricultural  Chemicats. 

Miscellaneous  Chemical  Products. 

Inks  and  Paints,  Including  China  Painting  Enamels,  India  Ink,  Drawing  Ink,  Platinum  Paints  for 
Burnt  Wood  or  Leather  Work,  Paints  for  China  Painting,  Artists  Paints  and  ArtisTs  Water- 
cotors. 


Sector  D.  Asphalt  Paving  and  Roofing  Materials  Manulactursrs  and  Lubricant  Manufacturars 


295X 
299X 


Asphalt  Paving  and  Roofing  Materials. 
Miscellaneous  Products  of  Petroleum  and  Coal. 


Sector  E.  Glass,  Clay,  Cement,  Concrele,  and  Gypsum  Product  Manufacturing 


321X 

322X 

323X 

3241 

325X 

326X  (except  3261) 

3297 

327X  (except  3274) 

3295 


Flat  Glass. 

Glass  and  Glassware,  Pressed  or  Btown. 

Glass  Products  Made  of  Purcfiased  Glass. 

Hydraulk;  Cement. 

Structural  Clay  Products. 

Pottery  and  Related  Products. 

Non-Clay  Refractories. 

Concrete,  Gypsum  and  Plaster  Products. 

Minerals  and  Earth's,  Ground,  or  Otherwise  Treated. 


Sector  F.  Primary  Metals 

1* „ 

331X 

Steel  Works,  Blast  Furnaces,  and  Rolling  and  Finishing  MHIs. 

2*  

332X 

Iron  and  Steel  Foundries. 

3 :.... 

333X 

Primary  Smelting  and  Refining  of  Istonferrous  Metals. 

4 

334X 

Secondary  Smelting  and  Refining  of  Nonferrous  Metals. 

5*  

335X 

Rolling,  Drawing,  and  Extruding  of  Nonferrous  Metals. 

6*  

336X 

Nonferrous  Foundries  (Castings). 

7 

339X 

Miscellaneous  Primary  Metal  Products. 

Sector  G.  Metal  Mining  (Ore  Mining  and  Dressing) 


Iron  Ores. 

Copper  Ores. 

Lead  and  Zinc  Ores. 

Qokj  and  Silver  Ores. 

Ferroalfoy  Ores,  Except  Vanadium. 

Metal  Mining  Services. 

Miscellaneous  Metal  Ores. 


Sector  H.  Coal  Mines  and  Coal  Minlng-Ralatad  FadNtias 


12XX 


Coal  Mines  and  Coal  Mining-Related  Facilities. 


Sector  I.  Oil  and  Gas  Extraction 


Crude  Petroleum  and  Natural  Gas. 

Natural  Gas  Lk^ukte. 

Oil  and  Gas  FieM  Servk»s. 


Sector  J.  Mnaral  Mining  and  Dressing 

1* 

141X 

Dimensfon  Stone. 

142X 

Cmshed  and  Broken  Stone,  Including  Rip  Rap. 

148X 

Nonmetallk:  Minerals,  Except  Fuels. 

2*  ..... 

144X 

Sand  and  Gravel. 

3 

145X 

Clay,  Ceramk:,  and  Refractory  Materials. 

4 

147X 

Chemkal  and  Fertilizer  Mineral  Mining. 
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Table  1.— Sector/Subsectors  Covered  by  the  MSGP— Continued 

Subsector 

SIC  code 

Activity  represented 

149X 

Miscellaneous  Nonmetallic  Minerals,  Except  Fuels. 

Sector  K.  Hazardous  Waste  Treatment  Storage  or  Disposal  Facilities                                                             | 

NA*  

NA 

Hazardous  Waste  Treatment  Storage  or  Disposal.                                                                              | 

Sector  L.  Landfiils  and  L^nd  Application  Sites                                                                             | 

NA* r 

NA 

Landfills  and  Land  Application  Sites.                                                                                                 1 

Sector  M.  Autontoblle  Salvage  Yards                                                                                    | 

NA*  

5015 

Automobile  Salvage  Yards.                                                                                                              | 

Sector  N.  Scrap  Recycling  Facilities                                                                                     | 

NA*  

5093 

Saap  Recycling  Facilities. 

Sector  O.  Steam  Electric  Qenerating  Facilities                                                                              | 

NA*  

NA 

Steam  Electric  Generating  Facilities. 

Sector  P.  L^nd  Transportation 

1 

2 

3 

4 

5 

40XX 

41XX 

42XX  (except  4221^225) 

43XX 

5171 

Railroad  Transportation. 

Local  and  Highway  Passenger  Transportation. 

Motor  Freight  Transportation  and  Warehousing. 

United  States  Postal  Service. 

Petroleum  Bul<  Stations  and  Terminals. 

■  Sector  Q.  Water  Transportation 

NA*  

44XX 

Water  Transportation. 

Sector  R.  Ship  and  Boat  Building  or  Repairing  Yards 

NA 

373X 

Ship  and  Boat  Building  or  Repairing  Yards. 

Sector  S.  Air  Transportation  Facilities                                                                                       | 

NA*  

45XX 

Air  Transportation  Facilities. 

Sector  T.  Treatment  Works                                                                                            | 

NA*  

NA 

Treatment  Worics. 

Sector  U.  Food  and  Kindred  Products 

1 

2 

3 

4*  „ 

5 

6 

r 

8 

9 

201 X 
202X 
203X 
204X 
205X 
206X 
207X 
208X 
209X 
21XX 

Meat  Products. 

Canned,  Frozen  and  Preserved  Fruits,  Vegetables  and  Food  Specialties. 

Grain  Mill  Products. 

BaJtery  Products. 

Sugar  and  Confectionery  Products. 

Fats  and  Oils. 

Beverages. 

Miscellaneous  Food  Preparations  and  Kindred  Products  Manufacturing. 

Tobacco  Products  Manufacturing. 

Sector  V.  Textile  Mills.  Apparel,  and  Other  Fabric  Product 

1 

2 

22XX 
23XX 

Textile  Mill  Products. 

Apparel  and  Other  Finished  Products  Made  From  Fatmcs  and  Similar  Materials. 

Sector  W.  Furniture  and  Fixtures 

NA 

25XX 
2434 

Fumiture  and  Fixtures.   . 
Wood  Kitchen  Cabinets. 

Sector  X.  Printing  and  Publishing 

NA 

2732 
2752 
2754 

Bode  Printing. 

Commercial  Printing,  LittK>graphic. 

Commercial  Printing,  Gravure.                                                     -^ 
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Table  1 .— Sector/Subsectors  Covered  by  the  MSGP— Continued 


Subsector 


SIC  code 


2759 
2796 


Activity  represented 


Commercial  Printing,  Not  Elsewhere  Classified. 
Ratemaking  and  Related  Services. 


Sector  Y.  Rubber,  Miscellaneous  Plastic  Products,  and  Miscellaneous  Manufacturing  Industries 

1* „ 

301X 

Tires  and  Inner  Tubes. 

302X 

Rubber  and  Plastics  Footwear. 

305X 

Gaslcets,  Pactang,  and  Sealing  Devices  and  Rubber  and  Plastics  Hose  and  Belting. 

306X 

Fabricated  Rubber  Products,  Not  Elsewt)ere  Classified. 

2 

308X 

Miscellaneous  Plastics  Products. 

393X 

Musical  instruments. 

394X 

Dolls.  Toys.  Games  and  Sporting  and  Attiletic  Goods. 

395X 

Pens,  Pencils,  and  Other  Artists'  Materials. 

396X 

Costume  Jewelry,  Costume  Novelties,  Buttons,  and  Miscellaneous  Notions,  Except  Precious 

Metal. 
Miscellaneous  Manufacturing  Industries. 

399X          __ 

Sector  Z.  Leather  Tanning  and  Rnishing 


NA 
NA 


311X 
NA    • 


Leather  Tanning  and  Finishing. 

Facilities  that  Make  Fertilizer  Solely  from  Leather  Scraps  and  Leather  Dust. 


Sector  AA.  Fabricated  Metal  Products 


1* 

3429 

3441 

3442    ' 

3443 

3444 

3451 

3452 

3462 

3471 

3494 

3496 

3499 

391X 

2*  

3479 

Cutlery,  Hand  Tools,  and  Ger)eral  Hardware. 

Fat>ricated  Structural  Metal  Products. 

Metal  Doors;  Sash,  Frames  Molding  and  Trim. 

Fabricated  Plate  Work  (Boiler  Shops). 

Sheet  Metal  Work. 

Screw  Machine  Products. 

Bolts,  Nuts,  Screws,  Rivets,  and  Washers. 

Metal  Forgings  and  Stamp>jngs. 

Electroplating,  Plating,  Polishing,  Anodizing,  and  CokKing. 

Valves  and  Pipe  Fittings,  Not  Elsewhere  Classified. 

Miscellaneous  Fat>ricated  Wire  Products. 

Miscellaneous  Fatxicated  Metal  Products. 

Jewelry,  Silverware,  and  Plated  Ware. 

Coating,  Engraving,  and  Allied  Services. 


Sector  AB.  Transportation  Equlpnwnt,  Industrial  or  Commercial  MacMnery 


NA 
NA 

NA 


35XX  (except  357) 
37XX  (except  357) 


Industrial  and  Commercial  Machinery  (except  Computer  and  Office  Equipment 
Transportatk>n  Equipment  (except  Ship  and  Boat  BuiMing  and  Repairing). 


Sector  AC.  Electronic.  Electrical.  Photographic  and  Optical  Goods 


Electronic,  Electrical. 

Measuring,  Analyzing  and  Controlling  Instrument;  Photographk:  and  Optkal  Goods. 

Computer  and  Office  Equipment. 


*  Denotes  subsector  with  analytical  (chemkal)  monitoring  requirements. 

••  X  or  XX  denotes  any  number  or  numbers  from  0  to  9  in  the  SIC  code.  NA  indkates  those  industry  sectors  in  whk:h  subdivision  into  subsec- 
tors  was  determined  to  be  not  applkable. 
"*  EPA  intends  to  issue  a  modification  of  the  MSGP  for  this  section  shortly,  in  a  separate  FR  notk». 


EPA  reviewed  the  categories  of 
additional  facilities  to  be  added  to  the 
MSGP  and  also  considered  the  coverage 
and  existing  requirements  of  the  various 
sectors/subsectors  already  included  in 
the  MSGP.  Based  on  this  review,  EPA 
concluded  that  for  each  category  of 


facility  to  be  added,  a  sector/subsector 
of  the  MSGP  was  available  with 
appropriate  BMP  and  monitoring 
requirements  for  the  new  categories. 
The  new  categories  of  facilities,  and  the 
sectors/subsectors  in  which  they  have 
been  added  by  today's  MSGP 


modification,  are  summarized  in  Table 
2  below.  EPA  has  also  added  a  new 
Sector  AD  which  will  allow  coverage  for 
any  regulated  storm  water  discharge 
associated  with  industrial  activity  not 
described  by  any  of  the  other  sectors. 


Table  2.— Placement  of  Additional  Facilities  Into  the  MSGP 


SIC  code 


2833-2836— MedkJinal  chemicals  and  botanical  products;  pharma- 
ceutk:al  preparations;  In  vitro  and  in  vivo  diagnostic  substances;  bio- 
k>gical  products,  except  diagnostk:  substances. 

291 1 — Petroleum  refining  - 


MSGP  sector/subsector 


Subsector  i  (Drugs)  of  Sector  C— Chemkal  and  Allied  Products  Manu- 
facturing 

Sector  I— Oil  and  Gas  Extractnn 
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Table  2.— Placement  of  Additional  Facilities  Into  the  MSGP— Continued 


SIC  code 


MSGP  sector/subsdctor 


3131— Boot  and  shoe  cut  stock  and  findings  (leather  soles,  inner  soles, 
other  boot  and  finished  wood  heels). 

3142-3144 — house  slippers;  men's  dress,  street  and  work  shoes;  wom- 
en's dress,  street  and  work  shoes. 

3149 — Footwear,  except  rubber,  include  athletic  shoes  

3151— Leather  gloves  and  mittens  

3161 — Luggage  and  cases „ 

3171— Women's -handbags  and  purses,  leather 

3172— Personal  leather  goods,  e.g.,  bdlfoWs,  key  cases,  coin  purses, 
checkljooks,  etc.. 

3199— Leather  goods,  not  elsewhere  classified,  e.g.,  saddlery,  belts, 
holsters,  leather  aprons. 

3231 — Glass  products,  made  of  purchased  glass 

3261— Vitreous  china  plumbing  fixtures,  and  china  and  earthenware  fit- 
ting and  bathroom  accessories. 

3274 — Lime,  agricultural/building  lime,  dolomite,  lime  plaster  


3281— Cut  stone  and  stone  products,  benches,  blackboards,  table  tops, 

pedestals,  etc.. 
3291— Abrasive  products „ „ 

3292 — Asbestos  products,  tiles,  buikjing  materials,  except  paper,  insu- 
lating pipe  coverings. 
3296 — Mineral  wool,  insulation  


3299— Nonmetallic  mineral  products,  not  elsewhere  classified,  plaster 

of  Paris  and  paper-mache,  etc.. 
4221-5— Warehousing  facilities  without  trucking  servrces 


LF— Open  dumps 


Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products 

Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products 

Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products 
Sector  V — Textile  Mills,  Apparel  and  other  Fabrk:  Products 
Sector  V— Textile  MHIs,  Apparel  and  other  Fabric  Products 
Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products 
Sector  V— Textile  Mills,  Apparel  and  other  Fabric  "Products 

Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products 

Subsector  1  (Glass  Products)  of  Sector  E— Glass,  Clay,  Cement,  Con- 
crete, and  Gypsum  Product  Manufacturing 

Subsector  3  (Structural  clay  products,  pottery  and  related  products  and 
non-clay  refractories)  of  Sector  E— Glass,  Clay  ,  Cement,  Concrete 
and  Gypsum  Product  Manufacturing 

Subsector  4  (Concrete,  Gypsum  and  Plaster  Products)  of  Sector  E— 
Glass,  Clay,  Cement,  Concrete,  and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E— Glass,  Clay,  Cement,  Con- 
wete,  and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E— Glass,  Clay,  Cement,  Con- 
crete, and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E— Glass,  Clay.  Cement,  Con- 
crete, and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E— Glass,  Clay,  Cement,  Con- 
crete, and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E— Glass,  Clay,  Cement,  Con- 
crete, and  Gypsum  Product  Manufacturing 

Subsector  3  (Motor  Freight  Transportation  and  Warehousing)  of  Sector 
P — Land  Transportation 

Sector  L— Landfills  and  Land  Applicatkm  Sites 


After  a  permittee  previously  covered 
by  the  baseline  permit  transfers  to  the 
MSGP,  the  effluent  limitations, 
monitoring  requirements  and  other 
conditions  of  the  MSGP  apply  to  the 
permittee's  facility  as  appropriate  based 
on  the  sector/subsector  in  which  facility 
falls.  The  requirements  for  the  new 
categories  of  facilities  which  have  been 
added  to  the  MSGP  are  those  set  forth 
in  the  MSGP  for  the  sectors/subsectors 
shown  above  in  Table  2.  Sectibn  III 
below  discusses  the  differences  between 
the  baseline  permit  and  the  MSGP  and 
the  requirements  for  transferred 
facilities. 

m.  Requirements  for  Transferred 
Facilities 

In  today's  notice,  EPA  is  making 
certain  clarifications  and  interpretations 
regarding  how  certain  conditions  of  the 
MSGP  will  apply  to  permittees 
transferring  from  the  baseline  general 
permit.  These  interpretations  and 
clarifications  address:  (1)  Deadlines  for 
storm  water  pollution  prevention  plan 
revisions  and  implementation  for 
transferring  permittees;  (2)  MSGP 
sampling  schedules  and  sample  types; 
(3)  the  submittal  of  sampling  data;  (4) 
applicability  of  certain  limitations;  (5) 
the  applicability  of  the  Endangered 


Species  Act  (ESA)  and  National  Historic 
Preservation  Act  (NHPA);  (6)  the 
applicability  of  the  co-located  activities 
requirements;  (7)  use  of  the  NOI  form; 
(8)  applicability  of  the  new  North 
American  Industry  Classification 
System  (NAICS);  (9)  non-storm  water 
discharges;  (10)  releases  of  reportable 
quantities  of  hazardous  substances  and 
oil;  and  (11)  exemptions  from  analytical 
monitoring.  These  clarifications  are 
discussed  below. 

The  requirements  of  the  MSGP, 
including  sector-specific  requirements 
were  described  in  detail  in  the  fact  sheet 
accompanying  the  original  issuance  of 
the  MSGP  (September  29, 1995,  60  FR 
50804)  and  is  incorporated  by  reference 
into  this  fact  sheet.  All  transferring 
facility  operators  should  acquire  a  copy 
of  the  1995  multi-sector  general  permit 
and  study  it  carefully  to  ensure  hill 
compliance  with  all  terms  and 
conditions.  Certain  important 
requirements  for  facilities  which 
transfer  to  the  MSGP  ftt)m  the  baseline 
general  permit  are  emphasized  below. 

A.  Notifications  Requirements 

To  obtain  coverage  under  the 
modified  MSGP,  facilities  which 
acquired  extended  coverage  under  the 
baseline  industrial  general  permit  in 


accordance  with  the  provisions  of  the 
Administrative  Procedures  Act  must 
submit  a  Notice  of  Intent  (NOI)  not  later 
than  90  days  after  the  effective  date  of 
this  MSGP  modification.  Baseline 
general  permittees  that  applied  for  and 
received  extended  coverage  which  are 
located  in  areas  identified  in  Part  II.A.9. 
of  this  modification  where  the  permit  is 
not  being  terminated  may  remain 
covered  by  the  baseline  permit  imtil 
further  notice  from  EPA.  Conversely, 
baseline  general  permittees  that  applied 
for  and  received  extended  baseline 
permit  coverage  which  are  ineligible  for 
MSGP  coverage  per  Part  II. A.  10  must 
submit  an  application  for  an  individual 
NPDES  permit  and  may  remain  covered 
under  the  baseline  permit  until  a  final 
decision  is  made  by  EPA  on  their 
individual  permit. 

Under  today's  final  modification,  Part 
II.A.9  is  added  to  the  MSGP  which 
includes  a  90  day  period  after  the 
effective  date  of  the  modified  MSGP  for 
submittal  of  an  NOI  for  facilities 
transferring  to  the  MSGP.  The  NOI  form 
currently  in  use  for  the  MSGP  can  be 
foimd  in  Addendum  B  to  the  MSGP 
published  on  September  29, 1995  (60  FR 
51265).  For  convenience,  this  form  is 
also  attached  to  this  modification. 
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The  NOI  fonn  for  the  MSGP  differs 
from  the  form  for  the  original  1992 
baseline  permit  in  that  new 
requirements  have  been  added  to  ensure 
compliance  with  the  National  Historic 
Preservation  Act  (NHPA)  and 
Endangered  Species  Act  (ESA).  A 
discussion  of  these  requirements,  as 
applicable  to  facilities  transferring 
permit  coverage  to  the  MSGP,  follows 
below: 

1.  Historic  Preservation 

The  National  Historic  Preservation 

Act  (NHPA)  requires  Federal  agencies  to 
take  into  account  the  effects  of  Federal 
undertakings,  including  undertakings 
on  historic  properties  that  are  either 
listed  on,  or  eligible  for  listing  on,  the 
National  Register  of  Historic  Places.  The 
term  "Federal  undertaking"  is  deffned 
in  the  existing  NHPA  regulations  to 
include  any  project,  activity,  or  program 
under  the  direct  or  indirect  jurisdiction 
of  a  Federal  agency  that  can  result  in 
changes  in  the  character  or  use  of 
historic  properties,  if  any  such  historic 
properties  are  located  in  the  area  of 
potential  effects  for  that  project,  activity, 
or  program.  See  36  CFR  802(o).  Historic 
properties  are  defined  in  the  NHPA 
regulations  to  include  prehistoric  or 
historic  districts,  sites,  buildings, 
structures,  or  objects  that  are  included 
in,  w  are  eligible  for  inclusion  in,  the 
National  Register  of  Historic  Places.  See 
36  CFR  802(e). 

Federal  undertakings  include  the 
EPA's  issuance  of  general  NPDES 
permits.  In  Ugfat  of  NHPA  requirements, 
EPA  included  a  provision  in  the 
eligibility  requirements  of  the  1995 
MSGP  for  the  consideration  of  the 
effects  to  historic  properties.  That 
provision  provides  that  an  applicant  is 
eligible  far  permit  coverage  only  if:  (1) 
the  applicant's  storm  water  discharges 
and  best  management  practices  (BMPs) 
to  control  storm  water  runoff  do  not 
affect  a  historic  property,  or  (2)  the 
applicant  has  obtained,  and  is  in 
compliance  with,  a  written  agreement 
between  theappUcant  and  the  State 
Historic  Preservation  Officer  (SHPO) 
that  oiUlines  all  measures  to  be  taken  by 
the  applicant  to  mitigate  or  prevent 
adverse  effects  to  the  historic  property. 
See  Part  I.B.6, 60  FR  51112  (September 
29, 1995).  When  appl5ing  for  permit 
coverage,  applicants  are  required  to 
certify  in  the  NOI  that  they  are  in 
compliance  with  the  Part  I.B.6  eligibility 
requirements.  Provided  there  are  no 
other  factors  limiting  permit  eligibility, 
MSGP  coverage  is  then  granted  48  hours 
after  the  postmark  on  the  envelope  used 
to  mail  the  NOI. 

In  today's  modification  EPA  is 
including  two  revisions  with  respect  to 


historic  properties.  First,  EPA  is 
amending  Part  I.B.6. (ii)  to  include  a 
reference  to  Tribal  Historic  Preservaticm 
Officers  (THPOs)  because  MSGP 
coverage  extends  to  Tribal  lands  and  in 
recognition  of  the  central  role  Tribal 
governments  play  in  the  protection  of 
historic  resources.  Second,  EPA  is 
including  guidance  and  a  list  of  SHPO 
and  THPO  addresses  in  new  Addendum 
I  to  the  MSGP  to  assist  applicants  with 
the  certification  process  for  permit 
eligibility  imder  this  condition. 

Facilities  being  transferred  from  the 
baseline  permit  which  caimot  certify 
compliance  with  the  NHPA 
requirements  must  submit  individual 
permit  applications  to  the  permitting 
authority  in  accordance  with  the  time 
frames  set  forth  above  for  NOI  submittal. 

2.  Endangered  Species 

The  ESA  of  1973  requires  Federal 
Agencies  such  as  EPA  to  insure,  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  (NMFS)  (also 
known  collectively  as  the  "Services"), 
that  any  actions  authorized,  funded,  or 
carried  out  by  the  Agency  (e.g.,  EPA 
issued  NPDES  permits  authorizing 
discharges  to  waters  of  the  United 
States)  are  not  likely  to  jeopardize  the 
continued  existence  of  any  Federally- 
listed  endangered  or  threatened  species 
or  adversely  modify  or  destroy  critical 
habitat  of  such  species  (see  16  U.S.C. 
1536(a)(2),  50  CFR  402  and  40  CFR 
122.49(c)).  This  consultation  resulted  in 
a  joint  Service  biological  opinion  issued 
by  the  FWS  on  March  31, 1995,  and  by 
the  NMFS  on  April  5, 1995,  which 
concluded  that  the  issuance  and 
operation  of  the  MSGP  was  not  likely  to 
jeopardize  the  existence  of  any  listed 
endangered  or  threatened  species,  or 
result  in  the  adverse  modification  or 
destruction  of  any  critical  habitat.  The 
MSGP  contains  a  number  of  conditions 
to  protect  listed  species  and  critical 
habitat.  Permit  coverage  is  only 
provided  where: 

•  The  storm  water  discharge(s),  and 
the  construction  of  Best  Management 
Practices  (BMPs)  to  control  storm  water 
runoff,  are  not  likely  to  adversely  affect 
species  identified  in  Addendum  H  of 
the  permit;  or 

•  The  applicant's  activity  has 
received  previous  authorization  imder 
the  Endangered  Species  Act  and 
established  an  environmental  baseline 
that  is  unchanged;  or, 

•  The  applicant  is  implementing 
appropriate  measures  as  required  by  the 
Director  to  address  adverse  effects. 

Addendum  H  of  the  permit  contained 
a  list  of  proposed  and  listed  endangered 
and  threatened  species  that  could  be 


afiiacted  by  the  discharges  and  measures 
to  control  pollutants  in  the  discharges. 
The  Addendum  also  provided 

instructions  to  assist  apphcants  in    

determining  whether  they  met  the  above 
eligibility  requirements. 

Because  EPA  determined  that  this 
permit  modification  is  an  action  that 
may  affect  listed  endangered  and 
threatened  species,  EPA  reinitiated  ESA 
§  7  consultation  on  July  16, 1997.  On 
April  24, 1998,  the  US  Fish  and  Wildlife 
Service  and  on  May  1, 1998,  the 
National  Marine  Fisheries  Service 
provided  written  concurrences  on  EPA's 
findings  that  this  modification  is  not 
likely  to  result  in  adverse  effects  to 
listed  species  or  critical  habitat. 

As  a  result  of  this  consultation  and  in 
response  to  public  comments  on  the 
modification,  EPA  has  updated  the 
species  list  in  Addendum  H  to  include 
species  that  were  listed  or  proposed  for 
listing  since  the  Addendum  H  list  was 
compiled  on  March  31, 1995.  EPA  has 
also  decided  to  expand  the  list  to 
include  all  of  the  terrestrial  (i.e.,  non- 
aquatic)  listed  and  proposed  species  in 
recognition  that  those  species  may  be 
impacted  by  permitted  activities  such  as 
the  construction  and  operation  of  the 
BMPs.  The  Addendum  H  list  will  be 
updated  on  a  regular  basis  and  an 
electronic  copy  of  that  list  will  be  made 
available  at  the  Office  of  Wastewater 
Management  website  at  "http:// 
www.epa.gov/owm".  Information  on  the 
availability  of  an  electronic  list  is  also 
being  added  to  the  Addendum  H 
instructions.  Addendum  H,  updated  as 
of  July  8, 1998,  has  been  attadied  in 
Section  VII  of  today's  final  MSGP 
modification. 

EPA  is  not  changing  any  other  ESA- 
related  conditions  in  this  modification 
because  it  believes  that  the  current 
permit  conditions  have  been  successful 
in  ensuring  the  protection  of  Usted  and 
proposed  species  and  critical  habitat. 

To  be  eligible  for  covwage  under  the 
MSGP,  facilities  which  are  being 
transferred  from  the  baseUne  permit 
must  review  the  list  of  species  and  their 
locations  which  are  contained  in  the 
updated  Addendimi  H  of  the  MSGP  and 
which  are  described  in  the  instructions 
for  completing  the  application 
requirements  under  this  permit.  If  an 
applicant  determines  that  none  of  the 
species  identified  in  the  Addendum  are 
foimd  in  the  county  in  which  the 
facility  is  located,  then  there  is  no 
likelihood  of  an  adverse  effiect  and  they 
are  eligible  for  permit  coverage. 
Applicants  must  then  certify  that  their 
discharges,  and  the  construction  of 
storm  water  BMPs,  are  not  Ukely  to 
adversely  affect  species  and  will  be 
granted  MSGP  permit  coverage  48  hours 
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after  the  date  of  the  postmark  on  the 
envelope  used  to  mail  the  NOI  form, 

[)rovided  there  are  no  other  factors 
imiting  permit  eligibility. 

If  species  idenUned  in  Addendum  H 
are  found  to  be  located  in  the  same 
county  as  the  facility  seeking  MSGP 
coverage,  then  the  applicant  must 
determine  whether  the  species  aie  in 
proximity  to  the  storm  water  discharges 
at  the  facility,  or  any  BMPs  to  be 
constructed  to  control  storm  water 
runoff.  A  species  is  in  proximity  to  a 
storm  water  discharge  when  the  species 
is  located  in  the  path  or  down  gradient 
area  through  which  or  over  which  point 
source  storm  water  flows  from 
industrial  activities  to  the  point  of 
discharge  into  the  receiving  water,  and 
once  discharged  into  the  receiving 
water,  in  the  immediate  vicinity  of,  or 
nearby,  the  discharge  point.  A  species  is 
also  in  proximity  if  a  species  is  located 
in  the  area  of  a  site  where  storm  water 
BMPs  are  planned  to  be  constructed.  If 
an  applicant  determines  there  are  no 
species  in  proximity  to  the  storm  water 
discharge,  or  the  BMPs  to  be 
constructed,  then  there  is  no  likelihood 
of  adversely  affecting  the  species  and 
the  applicant  is  eligible  for  permit 
coverage. 

If  species  are  in  proximity  to  the 
storm  water  discharges  or  areas  of  BMP 
construction,  as  long  as  they  have  been 
considered  as  part  of  a  previous  ESA 
authorization  of  the  applicant's  activity, 
and  the  environmental  baseline 
established  in  that  authorization  is 
unchanged,  the  applicant  may  be 
covered  under  the  permit.  The 
environmental  baseline  generally 
includes  the  past  and  present  impacts  of 
all  Federal,  state  and  private  actions  that 
were  occurring  at  the  time  the  initial 
NPDES  authorization  and  current  ESA 
section  7  action  by  EPA  was  taken. 
Therefore,  if  a  permit  applicant  has 
received  previous  authorization  and 
nothing  has  changed  or  been  added  to 
the  environmental  baseline  established 
in  the  previous  authorization,  then 
coverage  under  this  permit  will  be 
provided. 

In  the  absence  of  such  previous 
authorization,  if  species  identified  in 
Addendum  H  are  in  proximity  to  the 
discharges  or  construction  areas  for 
BMPs,  dien  the  applicant  must 
determine  whether  there  is  any  likely 
adverse  effect  upon  the  species.  This  is 
done  by  the  applicant  conducting  a 
further  examination  or  investigation,  or 
an  alternative  procedure,  as  described  in 
the  instructions  in  Addendum  H  of  the 
permit.  If  the  applicant  determines  that 
there  is  no  likely  adverse  effect  upon  the 
species,  then  the  applicant  is  eligible  for 
permit  coverage.  If  the  applicant 


determines  that  there  likely  is,  or  will 
likely  be  an  adverse  effect,  then  the 
applicant  is  not  eligible  for  MSGP 
coverage. 

All  dischargers  applying  for  coverage 
under  the  MSGP  must  provide  in  the 
application  information  on  the  Notice  of 
Intent  form:  (1)  A  determination  as  to 
whether  there  are  any  species  identified 
in  Addendum  H  in  proximity  to  the 
storm  water  discharges  and  BMP 
construction  areas,  and  (2)  a 
certification  that  their  storm  water 
discharges  and  the  construction  of 
BMPs  to  control  storm  water  are  not 
likely  to  adversely  affect  species 
identified  in  Addendum  H,  or  are 
otherwise  eUgible  for  coverage  due  to  a 
previous  authorization  under  the  ESA. 
Coverage  is  contingent  upon  the 
applicant's  providing  truthful 
information  concerning  certification  and 
abiding  by  any  conditions  imposed  by 
the  permit. 

Dischargers  [including  those  being 
transferred  to  the  MSGP  from  the 
baseline  permit)  who  are  not  able  to 
determine  whether  there  will  be  any 
adverse  efi'ect  on  species,  caimot  sign 
the  certification  to  gain  coverage  under 
the  MSGP  and  must  apply  to  Q'A  for  an 
individual  NPDES  storm  water  permit. 
The  deadlines  for  the  individual 
applications  are  the  same  as  those  given 
above  for  the  NOIs  for  facilities 
transferred  from  the  baseline  permit.  As 
appropriate,  EPA  will  conduct  ESA 
section  7  consultation  when  issuing 
such  individual  permits. 

Regardless  of  tne  above  conditions, 
EPA  may  require  that  a  permittee  apply 
for  an  individual  NPDES  permit  on  tlie 
basis  of  possible  adverse  effects  on 
species  or  critical  habitats.  Where  there 
are  concerns  that  coverage  for  a 
particular  discharger  is  not  sufficiently 
protective  of  listed  species,  the  Services 
(as  well  as  any  other  interested  parties) 
may  petition  EPA  to  require  that  the 
discharger  obtain  an  individual  NPDES 
permit  and  conduct  an  individual 
section  7  consultation  as  appropriate. 

In  addition,  the  Assistant 
Administrator  for  Fisheries  for  the 
National  Oceanic  and  Atmospheric 
Administration,  or  his/her  authorized 
representative,  or  the  U.S.  Fish  and 
Wildlife  Service  (as  well  as  any  other 
interested  parties)  may  petition  EPA  to 
require  that  a  permittee  obtain  an 
individual  NPDES  permit.  The 
permittee  is  also  required  to  make  the 
SWPPP,  annual  site  compliance 
inspection  report,  or  other  information 
available  upon  request  to  the  Assistant 
Administrator  for  Fisheries  for  the 
National  Oceanic  and  Atmospheric 
Administration,  or  his/her  authorized 
representative,  or  the  U.S.  Fish  and 


Wildlifie  Service  Regional  Director,  or 
his/her  authorized  representative. 
These  mechanisms  allow  for  the 
broadest  and  most  efficient  coverage  for 
the  permittee  while  still  providing  for 
the  most  efficient  protection  of 
endangered  species.  They  significantly 
reduce  the  number  of  dischargers  that 
must  be  considered  individually  and 
therefore  allow  the  Agency  and  the 
Services  to  focus  their  resources  on 
those  discharges  that  are  indeed  likely 
to  adversely  affect  listed  species. 
Straightforward  mechanisms  such  as 
these  allow  applicants  more  immediate 
access  to  permit  coverage,  and 
eliminates  "permit  limbo"  for  the 
greatest  number  of  permitted  discharges. 
At  the  same  time  it  is  more  protective 
of  endangered  species  because  it  allows 
both  agencies  to  focus  on  the  real 
problems,  and  thus,  provide  endangered 
species  protection  in  a  more  expeditious 
manner. 

3.  North  American  Industry 
Classification  System 

EPA  recognizes  that  a  new  North 
American  Industry  Classification 
System  (NAICS)  was  recently  adopted 
by  the  Office  of  Management  and 
Budget  (62  FR 17288,  April  9. 1997). 
NAICS  replaces  the  1987  standard 
industrial  classification  (SIC)  code 
system  for  the  collection  of  statistical 
economic  data.  However,  the  use  of  the 
new  system  for  nonstatistical  purposes 
is  optional.  EPA  considered  the  use  of 
NAICS  for  the  modified  multi-sector 
permit,  but  elected  to  retain  the  1987 
SIC  code  system  since  the  storm  water 
regulations  (40  CFR  122.26(b)(14)) 
reference  the  existing  system  and  this 
system  has  generally  proven  to  be 
adequate.  ^A  will  address  the  new 
NAICS  system  in  future  rule  making. 

B.  Special  Conditions 

The  MSGP  includes  certain  special 
conditions  which  are  similar  to 
corresponding  conditions  found  in  the 
baseline  general  permit.  Except  for  the 
requirements  for  co-located  facilities 
(Section  III.B.3  below],  permittees 
which  have  been  operating  under  the 
baseline  permit  should  generally  be 
familiar  with  these  requirements 
already. 

1.  Non-storm  Water  Discharges 

Non-storm  water  discharges  are 
generally  not  authorized  by  either  the 
MSGP  or  the  baseline  permit.  However, 
both  permits  do  authorize  a  list  of  minor 
non-storm  discharges  such  as  fire 
hydrant  flushings,  potable  water 
sources,  routine  external  building 
washdown  water,  uncontaminated 
ground  water  and  certain  other 
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discharges,  provided  the  discharges  are 
identified  in  the  SWPPP  and 
appropriate  pollution  prevention 
measures  are  included  for  the 
discharges.  In  addition,  permittees 
should  also  check  the  sector-speciBc 
SWPPP  requirements  in  the  MSGP  for 
any  additional  requirements  pertaining 
to  non-storm  water  requirements. 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  and  Oil 

The  MSGP  and  the  baseline  general 
permit  include  the  same  conditions 
pertaining  to  releases  of  reportable 
quantities  of  hazardous  substances  and 
oil.  Such  releasies  must  be  reported  to 
the  National  Response  Center  and  the 
permitting  authority,  and  the  SWPPP 
must  be  amended  to  prevent  such 
discharges  in  the  future. 

3.  Co-located  Industrial  Facilities 

The  MSGP  includes  a  special 
condition  pertaining  to  co-located 
facilities  which  was  not  included  in  the 
baseline  general  permit  (see  60  FR 
50813).  If  an  industrial  plant  includes 
co-located  facilities  which  fall  into  more 
than  one  sector  of  the  MSGP,  then  the 
sector-si>ecific  SWPPP  and  monitoring 
requirements  for  both  sectors  apply  to 
the  plant.  The  baseline  permit  had 
required  that  when  an  industrial  plant 
includes  facilities  which  fall  into  more 
than  one  monitoring  category,  then  the 
facility  overall  must  comply  with  the 
monitoring  requirements  of  both 
categories.  However,  the  baseline  permit 
did  not  include  sector-speciHc  BMP 
requirements.  In  addition,  both  the 
baseline  permit  and  the  MSGP  provide 
that  if  monitoring  for  the  same 
parameter  is  required  for  more  than  one 
category  (or  sector),  then  only  one 
sample  analysis  is  required  for  that 
parameter. 

C.  SWPPP  Requirements 

Both  the  baseline  general  permit  and 
the  MSGP  require  that  permittees 
develop  and  implement  SWPPPs  to 
control  the  discharge  of  pollutants  in 
storm  water  discharges.  The  SWPPPs 
required  by  the  baseline  permit 
included  various  generic  BMPs  for  all 
categories  of  facilities  covered  by  the 
permit.  The  following  is  a  summary  of 
the  requirements: 

•  Pollution  Prevention  Team — the 
SWPPP  must  identify  the  individuals 
who  are  responsible  for  development 
and  implementation  of  the  SWPPP. 

•  Site  Evaluation— the  SWPPP  must 
include  a  map  of  the  facility  and  an 
assessment  of  the  potential  sources  of 
storm  water  pollution  at  the  facility. 

•  Generic  BMPs  including  good 
housekeeping,  preventive  maintenance. 


spill  prevention  and  response,  employee 
training,  record  keeping,  non-storm 
water  discharge  evaluation,  erosion 
control  measures  and  storm  water 
management  measures  as  appropriate. 

•  Comprehensive  site  inspection/ 
compliance  evaluation. 

•  Special  requirements  for  Emergency 
Planning  and  Commimity  Right  to 
Know  Act  (EPCRA)  Section  313 
facilities. 

The  baseline  general  permit  required 
that  covered  facilities  develop  their 
SWPPPs  no  later  than  April  1, 1993.  and 
come  into  compliance  with  their 
SWPPPs  by  October  1,  1993.  The  MSGP 
(as  amended  on  February  9, 1996,  61  FR 
5248)  required  that  covered  facilities 
develop  and  implement  their  SWPPPs 
by  September  25, 1996.  However,  the 
MSGP  also  allows  up  to  3  years  after 
permit  finalization  (i.e.,  no  later  than 
September  29, 1998)  for  completion  of 
control  measures  identified  in  the 
SWPPP  which  involve  construction. 

The  SWPPP  which  is  required  by  the 
MSGP  includes  the  same  basic  BMPs 
which  are  fo\md  in  the  baseline  general 
permit  and  also  sector-specific  BMPs 
which  are  unique  to  the  types  of 
facilities  in  the  various  sectors.  As  such, 
the  SWPPPs  which  have  been 
developed  by  facilities  which  are 
currently  operating  under  the  baseline 
permit  should  already  include  the  basic 
requirements  of  the  MSGP.  However, 
faciUties  which  are  transferred  to  the 
MSGP  from  the  baseline  permit  will 
have  to  review  the  sector-specific  BMP 
requirements  of  the  MSGP  and,  as 
needed,  upgrade  their  SWPPPs  to 
comply  witb  the  requirements  of  the 
MSGP.  Appendix  B  to  this  fact  sheet 
summarizes  the  sector-specific 
requirements  of  the  MSGP,  including 
sector-specific  SWPPP  requirements, 
monitoring  requirements  (with  a 
comparison  to  baseline  permit 
requirements),  numeric  effluent 
limitations  and  inspection 
requirements.  A  more  detailed 
description  can  be  found  in  Section  Vni 
of  the  September  29, 1995  fact  sheet. 

1.  Deadline  for  SWPPP  Revision  and 
Implementation  for  Transferred 
Facilities 

EPA  has  added  a  special  deadline  to 
the  MSGP  for  SWPPP  revision  and 
implementation  for  transferred  facilities 
(Part  IV.A.IO).  The  modified  MSGP 
requires  SWPPP  modification  and 
implementation  within  180  days  after 
the  effective  date  of  the  MSGP 
modification.  However,  to  implement 
control  measures  involving 
construction,  transferred  facilities  have 
until  October  1,  2000,  which  provides 
approximately  the  same  amount  of  time 


for  implementing  constructed  BMPs  as 
the  original  MSGP.  During  the  time 
period  prior  to  SWPPP  upgrade,  the 
existing  requirements  of  the  baseline 
permit  apply  and  are  incorporated  into 
the  MSGP. 

2.  Special  Requirements  for  Facilities 
Subject  to  EPCRA  Section  313 
Requirements 

The  MSGP  includes  the  same  special 
BMP  requirements  for  facilities  subject 
to  the  reporting  requirements  of  Section 
313  of  the  EPCRA  as  are  found  in  the 
baseline  general  permit.  Both  permits 
require  certain  additional  BMPs  for 
facilities  which  are  required  to  report 
for  "water  priority  chemicals." 
However,  the  list  of  such  chemicals  in 
the  MSGP  (Addendum  F  of  the  MSGP) 
di  fliers  somewhat  from  the  list  in  the 
baseline  permit  due  to  changes  in 
EPCRA  reporting  requirements  which 
occurred  subsequent  to  the  issuance  of 
the  baseline  permit.  As  such,  facilities 
transferring  to  the  MSGP  should  check 
the  MSGP's  list  of  "water  priorities 
chemicals"  to  determine  whether  the 
special  EPCRA  requirements  would 
apply. 

The  baseline  permit  also  requires  that 
the  SWPPP  for  facilities  subject  to 
EPCRA  Section  313  be  cerUfied  by  a 
professional  engineer  every  3  years. 
However,  the  MSGP  only  requires 
certification  in  accordance  with  the 
regular  signatory  requirements  of  the 
permit,  i.e.,  by  a  responsible  corporate 
official. 

The  MSGP  also  provides  an 
exemption  from  the  EPCRA  Section  313 
requirements  for  situations  where  an 
operator  certifies  that  all  water  priority 
chemicals  which  are  handled  and/or 
stored  on-site  are  only  in  gaseous  or 
non-soluble  liquid  or  solid  forms  (at 
atmospheric  pressure  and  temperature). 
This  exemption  was  not  included  in  the 
baseline  {>ermit,  and  some  facilities  may 
be  eligible  for  this  exemption  upon 
transfer  from  the  baseline  permit  to  the 
MSGP. 

D.  Monitoring  and  Reporting 
Requirements 

Both  the  baseline  general  permit  and 
the  MSGP  include  analytical  storm 
water  monitoring  requirements  for 
certain  categories  of  dischargers. 
However,  the  requirements  differ 
somewhat  with  regard  to  the  parameters 
for  which  sampling  and  analysis  are 
required,  and  die  industrial  categories 
which  are  affected.  In  addition,  the 
hASGP  (Sector  M)  does  not  include  the 
provision  in  the  baseline  permit  for  auto 
recyclers  that  monitoring  only  be 
required  for  facilities  above  a  certain 
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size.  The  group  application  monitoring 
data  did  not  support  such  an  exemption. 

Appendix  B  to  this  fact  sheet 
summarizes  the  monitoring 
requirements  of  the  MSGP,  and  the 
differences  from  the  baseline  permit. 
Additional  information  can  be  found  in 
the  fact  sheets  accompanying  the 
issuance  of  the  baseline  permit  (see  57 
FR  41248)  and  the  MSGP  (see  60  FR 
50822).  Facilities  which  are  transferred 
to  the  MSGP  from  the  baseline  permit 
are  required  to  comply  with  the 
requirements  of  the  MSGP.  The  key 
differences  are  discussed  below: 

1.  Sampling  Schedule 

The  MSGP  differs  from  the  baseline 
permit  with  regctrds  to  the  schedule  for 
analytical  monitoring.  The  baseline 
permit  had  required  monitoring  for 
certain  facilities  once  or  twice  each  year 
during  the  term  of  the  permit.  The 
MSGP,  however,  requires  monitoring 
quarterly,  as  appropriate,  during  years 
two  and  four  of  the  term  of  the  permit. 
For  purposes  of  this  monitoring,  year 
two  runs  from  October  1, 1996,  through 
September  30,  1997.  For  transferred 
facilities  and  other  dischargers 
obtaining  MSGP  coverage  after 
September  30, 1997  (i.e.,  new 
dischargers,  existing  unpermitted 
dischargers  and  dischargers 
transitioning  industrial  storm  water 
discharge  permit  coverage  from  an 
individually  drafted  NPDES  permit  to 
the  MSGP),  monitoring  will  only  be 
required  in  year  four  (October  1,  1998, 
through  September  30, 1999)  since  year 
two  has  already  passed. 

Also,  as  discussed  below  in  Section 
III.E,  both  the  baseline  permit  and  the 
MSGP  authorize  certain  discharges 
subject  to  numeric  effluent  limitations. 
Section  III.E  discusses  the  limits,  and 
the  sampling  and  reporting 
requirements. 


2.  Sample  Type 

The  baseline  general  permit  required 
grab  and  composite  sampling  for  most 
parameters.  As  an  alternative,  the 
baseline  permit  also  provided  that  one 
grab  sample  may  be  taken  from  a 
holding  pond  with  a  retention  period 
greater  than  24  hours.  The  requirements 
of  the  MSGP.  however,  have  been 
simplified  in  that  only  a  grab  sample  is 
required  for  all  sectors  except  Sector  S 
(air  transportation)  where  grab  and 
composite  samples  are  required.  Both 
the  baseline  permit  and  MSGP  require 
that  the  grab  sample  be  taken  within  the 
first  30  minutes  of  the  discharge,  unless 
this  is  impractical,  in  which  case 
sampling  is  required  within  the  first 
hour  of  discharge. 

3.  Quarterly  Visual  Examination 
Requirements  of  the  MSGP 

The  MSGP  requires  quarterly  visual 
examinations  of  storm  water  discharges 
for  all  sectors  except  Sector  S,  which 
covers  air  transportation.  A  full 
description  of  the  requirements  for  the 
visual  examinations  is  found  in  Section 
VI.E.8  of  the  fact  sheet  accompanying 
the  issuance  of  the  MSGP.  Basically,  the 
MSGP  requires  that  grab  samples  of 
storm  water  discharges  be  taken  and 
examined  visually  for  the  presence  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen  or  other  obvious  indicators  of 
storm  water  pollution.  The  grab  samples 
must  be  taken  within  the  first  30 
minutes  after  storm  water  discharges 
begin,  or  as  soon  as  practicable,  but  not 
longer  than  1  hour  after  discharges 
begin.  The  sampling  must  be  conducted 
quarterly  during  the  following  time 
periods:  January-March,  April-June, 
July-September  and  October-December 
of  each  year.  The  reports  summarizing 
these  quarterly  visual  storm  water 


examinations  must  be  maintained  on- 
site  with  the  SWPPP. 

The  baseline  general  permit  did  not 
include  requirements  for  visual 
examinations  and  facilities  which  are 
transferred  to  the  MSGP  will  have  to 
comply  with  these  additional  sampling 
requirements.  For  transferred  facilities, 
these  sampling  requirements  would 
begin  in  the  first  full  calendar  quarter  of 
coverage  of  the  MSGP.  EPA  believes  that 
this  type  of  sampling  provides  an 
inexpensive  means  for  permittees  to 
quickly  assess  the  effectiveness  of  their 
SWPPPs  and  make  any  necessary 
modifications  to  address  the  results  of 
the  visual  examinations. 

4.  Exemptions  from  Analytical 
Monitoring 

Both  the  MSGP  and  the  baseline 
general  permit  include  certain 
provisions  for  exemptions  from 
analytical  monitoring.  Both  permits 
provide  that  facilities  need  not  monitor 
if  they  certify  that  no  significant 
materials  or  industrial  activities  are 
exposed  to  storm  water.  For  the  MSGP, 
however,  the  certification  is  on  a 
pollutant-by-pollutant,  outfall-by-outfall 
basis;  i.e.,  if  there  are  no  exposed 
sources  of  a  particular  pollutant,  then 
monitoring  for  that  pollutant  at  that 
outfall  does  not  need  to  be  conducted. 
For  the  baseline  permit,  monitoring 
must  be  conducted  for  the  entire  suite 
of  pollutants  required  by  the  permit  if 
any  industrial  materials  or  activities  are 
exposed. 

The  MSGP  also  includes  an 
exemption  from  monitoring  (again  on  a 
pollutant-by-pollutant  basis)  in  the 
fourth  year  of  the  permit  if  the 
monitoring  results  of  the  second  year 
are  below  certain  benchmark  values 
which  are  found  below  in  Table  3: 


Table  3.— Parameter  Benchmark  Values 


Parameter  name 


Benchmark  level 


Source 


Biochemical  Oxygen  Demand(5) 

Chemical  Oxygen  Demand 

Total  Suspended  Solid§ 

Oil  and  Grease  

Nitrate  +  Nitrite  Nitrogen 

Total  Phosphorus 

PH  

Acrylonitrile  (c)  ...^. 

Aluminum,  Total  (pH  6.5-9)  

Ammonia 

Antimony,  Total 

Arsenic,  Total  (c)  

Benzene  

Beryllium,  Total  (c) 

Butylbenzyl  Phthalate  

Cadmium,  Total  (H)  

Chloride 

Copper,  Total  (H) „ 


30  mg/L 

120  mg/L  .; 

100  mg/L 

15  mg/L 

0.68  mg/L 

2.0  mg/L 

6.O-9.0  s.u.  .., 

7.55  mg/L 

0.75  mg/L 

19  mg/L 

0.636  mg/L .... 
0.16854  mg/L 

0.01  mg/L 

0.13  mg/L 

3  mg/L 

0.0159  mg/L ., 

860  mg/L 

0.0636  mg/L .. 


4 
5 
7 
8 
7 
6 
4 
2 

.1 
1 
9 
9 

10 
2 
3 
9 
1 
9 
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Table  3.— Parameter  Benchmark  Values— Continued 


Parameter  name 


Benchmark  level 


Source 


Dimethyl  Phthalate ... 

Ethylbenzene 

Fluoranthene 

Fluoride 

Iron,  Total ~. 

Lead.  Total  (H) 

Manganese  

Mercury,  Total 

Nickel,  Total  (H) 

PCB-1016  (c)  

PCB-1221  (c)  

PCB-1232  (c)  

PCB-1242  (c)  

PCB-1248  (c)  

PCB-1254  (c)  ..... 

PCB-1260  (c)  

Phenols.  Total 

Pyrene  (PAH,c) 

Selenium,  Total  (*) ... 

Silver,  Total  (H) 

Toluene 

Trichtoroethylene  (c) 
Zinc.  Total  (H) 


1.0  mg^ 

3.1  mg/L 

0.042  mg/L 

1.8  mg/L 

1.0  mQfL 

0.0816  mg/L .... 

1.0  mg/L 

0.0024  mcyi  ... 

1.417  mj^ 

0.000127  mgO. 

0.10  mgfl. 

0.000318  mg/L 
0.00020  mgO. . 
0.002544  mgO. 

0.10  mg/L , 

0.000477  mgO. 

1.0  mj^ „.., 

0.01  mQll 

02385  mg/L ... 
0.0318  mg/L ... 

10.0  mg/L 

0.0027  mg/L ... 
0.117  mg/L 


11 
3 
3 
6 

12 
1 

13 
1 
1 
9 

10 
9 

10 
9 

10 
9 

11 

10 
9 
9 
3 
3 
1 


Sources 

1.  "EPA  Recommended  Ambient  Water 

Quality  Criteria."  Acute  Aquatic  Life 
Freshwater 

2.  "EPA  Recommended  Ambient  Water 

Quality  Criteria."  LOEL  Acute 
Freshwater 

3.  "EPA  Recommended  Ambient  Water 

Quality  Criteria."  Human  Health  Criteria 
for  Consumption  of  Water  and 
Organisms  

4.  Secondary  Treatment  Regulations  (40  CFR 

133) 

5.  Factor  of  4  times  BODS  concentration — 

North  Carolina  benchmark 

6.  North  Carolina  storm  water  benchmark 

derived  from  NC  Water  Quality 
Standards 

7.  National  Urban  Runoff  Program  (NURP) 

median  concentration 

8.  Median  concentration  of  Storm  Water 

EfDuent  Limitation  Guideline  (40  CFR 
Part  419) 

9.  Minimum  Level  (ML)  based  upon  highest 

Method  Detection  Limit  (MDL)  times  a 
factor  of  3. 18 

10.  Laboratory  derived  Minimum  Level  (ML) 

11.  Discharge  limitations  and  compliance 

data 

12.  "EPA  Recommended  Ambient  Water 

Quality  Criteria."  Chronic  Aquatic  Life 
Freshwater 

13.  Colorado— Chronic  Aquatic  Life 

Freshwater^— Water  C^ality  Criteria 

Notes 

(*)  Limit  established  for  oil  and  gas 

exploration  and  production  facilities 
only. 

(c)  carcinogen 

(H)  hardness  dependent 

(PAH)  Polynuclear  Aromatic  Hydrocarbon 

Assimiptions 

Receiving  water  temperature — 20  C 
Receiving  water  pH — 7.8 


Receiving  water  hardness  CaC03  100  mg/L 
Receiving  water  salinity  20  g/kg 
Acute  to  Chronic  Ratio  (ACR)— 10 

Note  that  the  benchmark  value  for 
total  mercury  listed  above  is  correctly 
listed  as  0.0024  mg/L.  The  benchmark 
value  for  total  mercury  in  the  original 
publication  of  the  MSGP  (60  FR  50826) 
had  been  incorrectly  listed  as  10.0024 
mg/L.  In  addition,  as  further  discussed 
in  EPA's  notice  of  technical  correction 
of  February  9, 1996  (61  FR  5248),  the 
benchmark  for  zinc  is  correctly  listed 
above  as  0.117  mg/1  rather  than  0.065 
mg/1  which  was  an  error  in  the  original 
MSGP. 

EPA  believes  that  monitoring  results 
below  these  benchmarks  indicate  that  a 
generally  effective  SWPPP  is  being 
implemented  at  a  facility,  and  that 
further  monitoring  should  not  be 
required.  The  exemption  also  provides 
an  incentive  for  facilities  to  implement 
an  effective  SWPPP  which  will  reduce 
pollutant  discharges. 

The  baseline  permit  required 
continued  anal)rtical  monitoring  for 
certain  categories  of  facilities 
throughout  the  term  of  the  permit 
regardless  of  sampling  results.  For 
facilities  which  are  transferred  to  the 
MSGP  from  the  baseline  industrial 
permit,  monitoring  is  not  required  in 
year  four  for  particular  pollutants  if  the 
average  of  the  two  most  recent 
monitoring  results  conducted  for  the 
baseline  permit  are  below  the 
benchmarks.  However,  if  monitoring 
was  not  conducted  for  the  appropriate 
pollutants,  then  the  exemption  would 
not  be  available.  In  addition,  the 


exemption  would  not  be  available  if  the 
industrial  activities  at  a  facility  have 
changed  to  the  extent  that  the  most 
recent  monitoring  results  do  not  reflect 
discharges  from  current  activities. 

It  should  also  be  pointed  out  that  the 
monitoring  exemption  discussed  above 
based  on  the  absence  of  exposure  at  a 
facility  is  available  in  year  4  of  the 
MSGP  regardless  of  past  monitoring 
results.  This  exemption  is  available  for 
facilities  already  covered  by  the  MSQ* 
and  those  to  be  transferred  to  the  MSGP 
from  the  baseline  p>ermit.  EPA  believes 
that  the  exemption  provides  an 
incentive  for  facilities  to  eliminate 
exposure  of  materials  and  activities  to 
storm  water,  thereby  reducing  pollutant 
discharges.  We  should  also  point  out, 
however,  that  the  discharges  discussed 
in  Section  m.E  below  which  are  subject 
to  numeric  effluent  limitations  are  not 
eligible  for  any  of  the  exemptions  from 
monitoring. 

5.  Reporting  Requirements 

The  baseline  permit  required  annual 
reporting  of  analytical  monitoring 
results  for  those  facilities  subject  to 
semi-annual  monitoring.  Facilities 
which  are  subject  to  annual  monitoring 
were  required  to  retain  the  results  on- 
site.  The  MSGP  requires  that  monitoring 
results  be  submitted  to  the  permitting 
authority  at  the  end  of  each  year  in 
which  sampling  is  required  (postmarked 
by  March  31  of  the  year  following  the 
monitoring  period,  e.g..  by  March  31. 
2000,  for  the  year  four  monitoring 
period).  The  results  of  the  quarterly 
visual  examinations  need  not  be 
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submitted,  but  must  be  retained  on-site 
in  the  SWPPP. 

E.  Numeric  Effluent  Limitations 

The  MSGP  includes  the  same  numeric 
effluent  limitations  for  coal  pile  runoff 
as  were  found  in  the  baseline  general 
permit.  These  limits  are:  (1)  maximum 
of  50  mg/L  for  total  suspended  solids 
(TSS)  and  a  pH  range  of  6-9  standard 
units.  Any  untreated  overflow  from 
facilities  designed,  constructed  and 
operated  to  treat  the  runoff  associated 
with  a  10-year,  24-hour  rainfall  event  is 
not  subject  to  the  50  mg/L  limit  for  TSS. 
Dischargers  previously  covered  under 
the  baseline  general  permit  must  be 
compliant  with  this  limitation  upon 
submittal  of  the  NOI  for  coverage  under 
MSGP. 

The  baseline  general  permit  did  not 
authorize  storm  water  discharges  subject 
to  numeric  effluent  limitation 
guidelines  (ELGs).  The  MSGP,  however, 
does  authorize  certain  storm  water 
discharges  subject  to  ELGs  including  the 
coal  pile  runo^  at  steam  electric  power 
plants,  and  for  the  following  categories: 
Phosphate  fertilizer  manufacturing  (40 
CFR  part  418),  asphalt  paving  and 
roofing  emulsions  (40  CFR  part  443), 
and  cement  manufacturing  materials 
storage  pile  runoff  (40  CFR  part  411).  In 
addition,  the  modified  MSGP  authorizes 
mine  dewatering  discharges  from 
construction  sand  and  gravel,  industrial 
sand,  and  crushed  stone  facilities  (40 
CFR  Part  436)  in  EPA  Regions  I.  II,  VI, 
X  and  Arizona.  These  nimieric  effluent 
limitations  can  be  found  in  Appendix  B 
to  this  fact  sheet. 

The  baseline  permit  required  semi- 
annual monitoring  (with  annual 
reporting)  of  coal  pile  runoff.  However, 
the  MSGP  only  requires  annual 
monitoring  for  all  of  the  discharges 
subject  to  numeric  effluent  limits 
(except  mine  dewatering  discharges  in 
Sector  J  where  the  monitoring  frequency 
is  quarterly).  The  annual  monitoring 
periods  run  from  October  1  through 
September  30  of  each  year,  and 
reporting  is  required  by  November  30  of 
each  year.  The  quarterly  monitoring 
results  are  due  no  later  than  the  last  day 
of  the  month  following  the  collection  of 
the  sample. 

F.  Miscellaneous  Permitting  Actions 

In  today's  notice,  EPA  has  also  made 
the  following  limited  specific  changes  to 
the  MSGP  as  published  on  September 
29, 1995  (60  FR  50804):  (1) 
authorization  of  mine  dewatering 
discharges  from  construction  sand  and 
gravel,  industrial  sand,  and  crushed 
stone  mines  in  EPA  Regions  I,  n  and  X; 
(2)  inclusion  in  Sector  A  of  the  MSGP 
of  the  effluent  limitation  guideline  in  40 


CFR  Part  429  Subpart  I  for  discharges 
resulting  from  spray  down  of  lumber 
and  wood  products  in  storage  yards  (wet 
decking);  (3)  clarification  that  Sectors  X 
and  AA  authorize  discharges  from  all 
facilities  in  major  SIC  groups  27  and  34 
respectively;  and  (4)  addition  of  new 
sector  (Sector  AD)  to  the  MSGP  to 
authorize  discharges  from  Phase  I 
facilities  which  may  not  fall  into  one  of 
the  sectors  of  the  modified  MSGP,  and 
selected  Phase  II  discharges  which  are 
designated  for  permitting  in  accordance 
with  40  CFR  122.26(g)(l)(i).  These  are 
discussed  below. 

1.  Coverage  of  Mine  Dewatering 
Discharges  in  EPA  Regions  I,  II  and  X 

Sector  J  of  the  original  MSGP 
authorized  mine  dewatering  discharges 
composed  entirely  of  storm  water  or 
ground  water  seepage  from  construction 
sand  and  gravel,  industrial  sand  and 
crushed  stone  mines  in  EPA  Region  VI 
and  Arizona.  These  discharges  are 
subject  to  effluent  limitations  guidelines 
found  at  40  CFR  Part  436,  Subparts  B, 
C  and  D.  An  individual  permit  or  an 
alternate  general  permit  was  needed  for 
these  types  of  discharges  in  areas  other 
than  Region  VI  and  Arizona.  For 
increased  permitting  flexibility,  today's 
modification  extends  this  authorization 
to  facilities  in  the  areas  of  EPA  Regions 

1.  II  and  X  where  EPA  is  the  NPDES 
regulating  authority  (see  "Areas  of 
Coverage"  at  the  beginning  of  the  Final 
Permit  Modifications  section  of  this 
notice  to  identify  specific  areas  in  these 
Regions  where  the  modifications  apply). 
This  action  avoids  the  need  to  issue 
individual  NPDES  permits,  or  an 
alternate  general  permit,  for  discharges 
in  these  areas.  As  discussed  in  the 
Response  to  Public  Comments  found  in 
Appendix  A  of  this  Fact  Sheet,  today's 
final  action  includes  EPA  Region  I 
which  increased  the  affected  area 
beyond  that  which  was  proposed  by  the 
Agency  on  July  11, 1997. 

2.  Discharges  Resulting  From  Spray 
Down  of  Lumber  and  Wood  Products  in 
Storage  Yards  in  Sector  A 

The  MSGP  authorizes  non-storm 
water  discharges  resulting  bom  the 
spray  down  of  lumber  and  wood 
products  in  storage  yards  (wet  decking), 
provided  that  no  chemical  additives  are 
used  in  the  spray  and  no  chemicals  are 
applied  to  the  wood  during  storage.  The 
MSGP,  however,  inadvertently  omitted 
the  numerical  effluent  limitation 
guideline  in  40  CFR  part  429,  Subpart 
I  which  applies  to  such  discharges. 
Accordingly,  EPA  has  modified  the 
MSGP  to  incorporate  the  applicable 
effluent  limitation  guideline  and 


appropriate  monitoring  requirements  for 
clarification. 

The  numerical  limits  which  apply  to 
these  non-storm  water  discharges  are: 
there  shall  be  no  debris  discharged  and 
the  pH  shall  range  from  6.0  to  9.0.  The 
term  "debris"  refers  to  woody  material 
such  as  bark,  twigs,  branches, 
heartwood  or  sapwood  that  does  not 
pass  through  a  2.54  cm  (1.0  inch) 
diameter  round  opening  and  is  present 
in  the  discharge  from  a  wet  storage 
facility.  EPA  has  included  these  effluent 
limitations  and  also  a  requirement  for 
annual  monitoring  of  the  discharges. 

3.  Clarification  of  Coverage  in  Sectors  X 
and  AA  of  the  MSGP 

Sectors  X  and  AA  of  the  MSGP 
contain  narrative  descriptions  of 
industrial  activities,  SIC  code  major 
group  listings  and  specific  four  digit  SIC 
codes  listings  for  which  coverage  would 
be  available.  These  three  methods  of 
describing  the  types  of  industry  allowed 
coverage  imder  these  two  sectors  has 
proven  to  be  confusing  and  EPA  is  now 
clarifying  the  coverage  of  these  two 
sectors  in  this  modification. 

Sector  X  was  intended  by  EPA  to 
cover  all  industry  in  major  SIC  group  27 
(printing,  publishing  and  allied 
industries),  and  Sector  AA  was  intended 
to  cover  all  industry  in  major  SIC  group 
34.  EPA  has  been  accepting  NOIs  from 
all  facilities  within  these  two  major  SIC 
groups,  regardless  of  the  four  digit  SIC 
code  listings,  which  mistakenly,  have 
been  interpreted  to  be  more  restrictive. 
Through  this  clarification,  EPA  wants  to 
make  it  clear  that  all  qualifying 
industries  in  these  two  major  groups  can 
make  use  of  the  MSGP. 

4.  Addition  of  Sector  AD  to  the  MSGP 

EPA  has  also  added  another  sector  to 
the  MSGP  (Sector  AD)  to  cover 
discharges  from  Phase  I  facilities  which 
may  not  fall  into  one  of  the  sectors  of 
the  final  modified  MSGP,  and  to 
provide  a  readily  available  means  for 
covering  many  of  the  Phase  II  storm 
water  facilities  which  are  designated  for 
permitting  prior  to  the  permit 
application  deadline  for  Phase  n  sources 
of  August  7,  2001.  As  discussed  earlier, 
EPA  has  modified  the  MSGP  to  include 
all  facilities  which  were  authorized 
imder  the  baseline  general  permit,  but 
excluded  from  the  MSGP.  Although 
EPA  believes  that  all  such  previously 
excluded  facilities  have  been  identified 
and  included  in  the  final  modified 
MSGP,  Sector  AD  has  been  added  to 
cover  any  inadvertent  omissions. 

For  Phase  II  storm  water  sources. 
NPDES  regulations  at  40  CFR 
122.26(g)(l)(i)  provide  that  permit 
applications  may  be  required  within  180 
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days  of  notice  for  discharges  which 
contribute  to  a  violation  of  a  water 
quality  standard,  or  are  determined  to 
be  significant  sources  of  pollutants.  For 
discharges  other  than  municipal 
separate  storm  sewer  discharges,  40  CFR 
122.26(g)(2)  proviBes  that  individual 
permit  applications  may  be  required  in 
accordance  with  40  CFR  122.26(c)(1).  or 
an  NOI  under  a  general  permit  may  be 
required.  Sector  AD  provides  a  means 
through  which  general  permit  coverage 
may  be  obtained  for  many  designated 
Phase  n  facilities  and  as  such,  facilitates 
implementation  of  the  requirements  of 
40  CFR  122.26(g)(l)(i).  However,  for 
cases  where  Sector  AD  is  inappropriate, 
individual  permits  or  an  alternate 
general  permit  are  required.  In  addition. 
Part  I.B.S.f  of  the  MSGP  does  not 
authorize  coverage  for  discharges  which 
may  be  contributing  to  a  violation  of  a 
water  quality  standard.  As  such,  for 
discharges  permitted  under  40  CFR 
122.26(g)(l)(i),  Sector  AD  could  only  be 
used  for  discharges  which  are 
determined  to  be  a  significant  source  of 
pollutants. 

Sector  AD  is  added  in  Part  XI.AD  of 
the  MSGP.  The  SWPPP  requirements  for 
this  sector  are  the  same  as  in  the 
baseline  general  permit  to  ensure 
flexibility  given  the  broad  imiverse  of 
potential  types  of  facilities  which  may 
be  covered.  Also,  no  analytical 
monitoring  requirements  are  included 
for  the  new  sector;  however,  quarterly 
visual  examinations  are  required  as  in 
most  other  sectors.  In  addition,  the 
requirements  common  to  all  sectors  of 
the  MSGP  which  are  set  forth  in  Parts 
I-X  and  Xn  of  the  MSGP  also  apply  to 
Sector  AD. 

5.  Modification  of  Inspection 
Requirements  for  Inactive  Oil  and  Gas 
Extraction  Facilities  in  Sector  I 

As  discussed  further  in  the  Summary 
of  Responses  to  Public  Comments,  EPA 
has  modified  the  inspection 
requirements  for  inactive  oil  and  gas 
extraction  facilities  which  are  remotely 
located  and  unstaH'ed  (within  major  SIC 
group  13)  covered  by  Sector  I.  The 
modification  provides  that  only  aimual 
inspections  are  required  (rather  than 
quarterly  or  semi-annual  inspections) 
for  inactive  facilities  which  are  remotely 
located  and  unstaffed.  This  modification 
is  being  made  in  response  to  concerns 
regarding  the  practicality  of  quarterly  or 
semi-aimual  inspections  for  inactive, 
unstaffed  facilities,  particularly  those  in 
remote  areas.  Sector  J  (for  mineral 
mining  and  processing)  also  requires 
only  annual  inspections  for  inactive 
facilities  and  EPA  believes  that  this 
requirement  is  appropriate  for  inactive 
oil  and  gas  extraction  facilities  which 


are  remotely  located  and  unstaffed  as 
well. 

G.  Response  to  National  Mining 
Association  Concerning  Sector  G  of  the 
MSGP 

As  discussed  above,  the  MSGP 
authorizes  selected  storm  water 
discharges  subject  to  ELGs.  However, 
Sector  G  for  the  ore  mining  and  dressing 
industry  is  not  among  the  sectors  for 
which  the  MSGP  authorizes  such 
discharges.  In  section  Vin.G  of  the  fact 
sheet  for  the  MSGP,  EPA  provided  a 
table  (Table  G-4)  regarding  the 
applicability  of  EL(^  to  storm  water 
discharges  from  ore  mining  operations. 
On  October  10, 1995,  the  National 
-  Mining  Association  (NMA)  challenged 
the  interpretations  of  the  ELGs 
contained  in  Table  G—4,  particularly  the 
interpretation  of  the  term  "mine 
drainage"  to  include  runoff  from  waste 
rock  and  overburden  represented  by  the 
Table  [National  Mining  Association  v. 
EPA,  No.  95-3519  (8th  Cir.)). 

On  October  22, 1997  (62  FR  54950), 
EPA  proposed  a  clarification  to  the 
interpretation  in  Table  G—4  and 
modification  of  Sector  G  of  the  MSGP  in 
response  to  the  challenge  from  the 
NMA.  On  August  7, 1998,  EPA 
published  final  revisions  to  Sector  G  in 
the  Federal  Register  which  modified 
Table  G-4  to  only  include  those  specific 
storm  water  discharges  which  are 
authorized  by  the  MSGP  and  are  not 
subject  to  ELGs.  Monitoring 
requirements  for  storm  water  discharges 
from  waste  rock  and  overburden  piles 
were  also  included  in  the  final 
revisions. 

H.  Regional  Offices 

Notice  of  Intent  Address.  Notices  of 
Intent  to  be  authorized  to  discharge 
under  the  MSGP  should  be  sent  to: 
Storm  Water  Notice  of  Intent  (4203), 
USEPA,  401  M  Street,  S.W., 
Washington,  DC  20460. 

For  further  information,  please  call 
the  appropriate  EPA  Regional  storm 
water  contacts  listed  below: 

•  ME,  MA,  NH,  Indian  coimtry  in  CT, 
MA,  ME,  RI,  and  Federal  Facilities 
inVT 

EPA  Region  I,  Office  of  Ecosystem 
Protection,  JFK  Federal  Building 
(CMU),  Boston,  MA  02203,  Contact: 
Thelma  Hamilton  (617)  565-3569 

•  PR 
U.S.  Environmental  Protection 

Agency,  Caribbean  Environmental 
Protection  Division,  Centro  Europa 
Building,  1492  Ponce  de  Leon 
Avenue,  Suite  417  Santurce,  Puerto 
Rico  00907-4127  Contact:  Sergio 
Bosques (787)  729-6951 

•  DC  and  Federal  Facilities  in  DE 


EPA  Region  III,  Water  Protection 
Division,  (3WP13).  Storm  Water 
Staff,  841  Chestnut  Building. 
Philadelphia,  PA  19107,  Contact: 
Cheryl  Atkinson  (215)  566-3392 

•  FL  and  Indian  country  in  FL 

EPA  Region  IV,  Water  Management 
Division,  Surface  Water  Permits 
Section  (SWPFB),  61  Forsyth  Street, 
SW,  Atlanta,  GA  30303-3104, 
Contact:  Floyd  Wellborn  (404)  562- 
9296 

•  NM  and  TX;  Indian  country  in  LA, 

OK,  TX  and  NM  (Except  Navajo  and 
Ute  Mountain  Reservation  Lands); 
and  oil  and  gas  exploration  and 
production  related  industries,  and 
pipeline  operations  (which  under 
State  law  are  regulated  by  the 
Oklahoma  Corporation  Commission 
and  not  the  Oklahoma  Department 
of  Environmental  Quality). 
EPA  Region  VI,  NPDES  Permits 
Section  (6WQ-PP),  1445  Ross 
Avenue,  Dallas,  TX  75202-2733, 
Contact:  Brian  Burgess  (214)  665- 
7534 

•  AZ,  American  Samoa, 

Commonwealth  of  Northern 
Mariana  Islands,  Johnston  Atoll, 
Guam,  Midway  Island  and  Wake 
Island;  all  Indian  country  in  AZ, 
CA,  and  NV;  those  portions  of  the 
Duck  Valley,  Fort  McDermitt  and 
Goshute  Reservations  that  are 
outside  NV;  those  portions  of  the 
Navajo  Reservation  that  are  outside 
AZ. 
EPA  Region  IX,  Water  Management 
Division.  (WTR-5),  Storm  Water 
Staff,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Contact: 
Eugene  Bromley  (415)  744-1906 

•  AK  and  ID;  Indian  country  in  AK,  ID 

(except  the  Duck  Valley 
Reservation).  OR  (except  the  Fort 
McDermitt  Reservation),  and  WA; 
and  Federal  facilities  in  WA 
EPA  Region  X,  Office  of  Water  (OW- 
130),  Storm  Water  Staff,  1200  Sixth 
Avenue,  Seattle,  WA  98101, 
Contact:  Joe  Wallace  (206)  553- 
8399 

IV.  Cost  Estimates 

Cost  estimates  for  the  MSGP  were 
included  with  the  final  fact  sheet 
accompanying  the  issuance  of  the  MSGP 
on  September  29, 1995  and  are  not 
being  repeated  here.  However,  costs  for 
the  facilities  being  transferred  to  the 
MSGP  from  the  baseline  permit  are 
expected  to  be  lower  than  for  those 
initially  applying  for  coverage  imder  the 
MSGP  since  the  transferred  facilities 
will  already  have  responded  to  some  of 
the  requirements  of  the  MSQ*. 
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V.  Economic  Impact  (Executive  Order 
12866) 

Under  Executive  Order  12866  |58  FR 
51735  (October  4, 1993)1.  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  has  determined  that  this 
modified  general  permit  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  formal  0MB 
review  prior  to  proposal. 

VI.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  P.L. 
104-4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  "Each  agency 
shall  •  •  *  assess  the  effects  of  Federal 
regulatory  actions  *  *  *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
by  reference  to  2  U.S.C.  658  which  in 
turn  defines  "regulation"  and  "rule"  by 
reference  to  section  601(2)  of  the 
Regulatory  Flexibility  Act  (RFA).  That 
section  of  the  RFA  defines  "rule"  as 
"any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  piusuant  to  section  553(b)  of 
(the  Administrative  Procedure  Act 
(APA)l,  or  any  other  law  *  *  •" 

As  discussed  in  the  RFA  section  of 
this  notice.  NPDES  general  permits  are 
not  "rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 


also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

EPA  has  determined  that  the  final 
modifications  will  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local 
and  Tribal  governments,  in  the 
aggregate,  or  the  private  sector  in  any 
one  year. 

The  Agency  also  believes  that  the 
final  modifications  will  not  significantly 
nor  uniquely  affect  small  governments. 
For  UMRA  purposes,  "small 
governments"  is  defined  by  reference  to ' 
the  definition  of  "small  governmental 
jurisdiction"  under  the  RFA.  (See 
UMRA  section  102(1),  referencing  2 
U.S.C.  658,  which  references  section 
601(5)  of  the  RFA.)  "Small 
governmental  jurisdiction"  means 
governments  of  cities,  counties,  towns, 
etc.,  with  a  population  of  less  than 
50,000,  imless  the  agency  establishes  an 
alternative  definition. 

The  final  modifications  also  will  not 
imiquely  affect  small  governments 
because  compliance  Mdth  the  final 
permit  conditions  affects  small 
governments  in  the  same  maimer  as  any 
other  entities  seeking  coverage  under 
the  modified  permit. 

Vn.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  resulting 
from  the  final  permitting  actions  under 
the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  the  MSGP 
have  already  been  approved  in  previous 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act. 

Vni.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq.,  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  Under  5  U.S.C.  605(b),  no 
Regulatory  Flexibility  Analysis  is 
required  where  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Agency  has  determined  that  the 
permit  modification  being  published 
today  is  not  subject  to  the  Regulatory 
Flexibility  Act  ("RFA").  By  its  terms, 
the  RFA  only  applies  to  rules  subject  to 
notice-and-comment  rulemaking 
requirements  under  the  Administrative 


Procedure  Act  ("APA")  or  any  other 
statute.  Today's  permit  modification  is 
not  subject  to  notice  and  comment 
requirements  imder  the  APA  or  any 
other  statute  because  the  APA  defines 
"rules"  in  a  manner  that  excludes 
permits.  See  APA  section  551  (4).  (6), 
and  (8).  The  APA  distinguishes  between 
agency  action  that  is  a  "rule"  and 
agency  action  that  is  an  "order."  An 
order  is  any  final  agency  disposition, 
including  agency  action  in  issuing 
licenses  or  permits,  in  a  matter  other 
than  rulemaking.  Adjudication  is  the 
agency  process  for  formulating  an  order 
and  rulemaking  the  process  for 
formiilating  a  rule.  The  requirements  of 
APA  section  553  apply  only  to  the 
issuance  of  "rules."  Informal 
adjudications,  which  typically  include 
agency  process  for  issuing  permits,  are 
not  rules  and  are  not  subject  to  the 
rulemaking  requirements  of  section 
553(b).  In  3ie  Agency's  view,  the 
issuance  by  EPA  of  a  license  (in  the 
form  of  an  NPDES  general  permit)  that 
may  apply  to  a  large  nimiber  of  different 
dischargers  does  not  necessarily  convert 
the  permit  issuance  of  the  general 
permit  from  an  adjudication  to 
rulemaking.  The  Agency  has  explained 
in  further  detail  its  reasons  for 
concluding  that  issuance  of  a  general 
NPDES  permit  is  not  subject  to  the  RFA 
at  63  FR  7898  (February  17, 1998). 

Today's  final  permit  modification 
actions  will  provide  small  entities  the 
opportunity  to  obtain  storm  water 
permit  coverage  imder  the  MSGP,  which 
was  originally  developed  based  on  the 
group  application  process.  The  group 
application  information  submitted  to 
EPA  provided  a  basis  for  the 
development  of  storm  water  permit 
conditions  tailored  specifically  for  each 
industry.  Today's  action  expands 
applicability  provisions  for  some  sectors 
so  that  permittees  previously  authorized 
under  the  expired  Baseline  Industrial 
General  Permit  may  be  eligible  for 
authorization.  Today's  modifications 
also  create  a  "default"  category  for 
permittees  covered  by  the  expired 
baseline  permit  where  there  is  no 
applicable  or  relevant  industrial  sector 
category  in  the  MSGP.  The  MSGP 
requirements  were  designed  to 
minimize  significant  administrative  and 
economic  impacts  on  small  entities. 
Transfer  of  permit  coverage  bom  the 
baseline  permit  to  the  MSGP  should  not 
have  a  significant  impact  on  industry  in 
general.  Moreover,  the  MSGP  reduces  a 
significant  burden  on  regulated  sources 
of  applying  for  individual  permits. 

Part  K— Official  Signatures 

Accordingly,  I  hereby  find  consistent 
with  the  provisions  of  the  Regulatory 
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Flexibility  Act,  that  these  final  permit 
modifications  will  not  have  a  signiHcant 
impact  on  a  substantial  number  of  small 
entities.  Authority:  Clean  Water  Act,  33 
U.S.C.  1251  et  seq. 

Dated:  July  1,1998. 
John  DeVillars, 
Regional  Administrator,  Region  1. 

Dated:  August  26. 1998. 
Jeanne  M.  Fox, 
Regional  Administrator,  Region  2. 

Dated:  August  6, 1998. 
.  Thomas  Voltaggio, 
Acting  Regional  Administrator,  Region  3. 

Dated:  August  4. 1998. 
Robert  F.  McGhee, 
Acting  Regional  Administrator,  Region  4. 

Dated:  July  20, 1998. 
Gregg  A.  Cooke, 
Regional  Administrator,  Region  6. 

Dated:  August  17, 1998. 
Laura  Yoshii, 
Acting  Regional  Administrator,  Region  9. 

Dated:  July  26. 1998. 
Chuck  Findley, 
Acting  Regional  Administrator,  Region  10. 

X.  Notice  of  Final  MSGP  for  American 
Samoa  and  the  Conunonwealth  of  the 
Northern  Mariana  Islands  (CNNfl) 

The  draft  MSGP  was  proposed  by  EPA 
on  November  19, 1993  (58  FR  61146), 
and  American  Samoa  and  the  CNMI 
were  proposed  to  be  included  among 
the  areas  of  coverage  of  the  MSGP. 
However,  at  the  time  of  issuance  of  the 
final  MSGP  for  most  areas  (September 
29. 1995).  the  American  Samoa  EPA  and 
the  Division  of  Environmental  Quality 
of  CNMI  had  not  completed  their  review 
of  the  MSGP  for  certification  purposes 
pursuant  to  Section  401  of  the  CWA.  As 
such.  EPA  did  not  issue  the  MSGP  for 
American  Samoa  and  CNMI  at  that  time. 

On  September  5, 1997  and  October  6. 
1997.  respectively,  the  CNMI  Division  of 
Environmental  Quality  and  the 
American  Samoa  EPA  provided  their 
401  certifications  for  the  MSGP 
(including  today's  modifications).  The 
certifications  also  include  certain 
special  conditions  necessary  to  ensure 
compliance  with  the  CWA.  Today.  EPA 
is  providing  notice  of  the  issuance  of  the 
final  MSGP  for  American  Samoa  and 
CNMI.  including  the  special  conditions 
which  were  required.  The  area  of 
coverage  of  the  MSGP  is  being  revised 
today  to  include  American  Samoa  and 
CNMI  among  the  areas  for  which 
discharges  may  be  authorized.  The  other 
modifications  of  the  MSGP  which  are 
discussed  elsewhere  in  this  fact  sheet 
also  apply  to  the  MSGP  issued  for 
American  Samoa  and  CNMI.  The  401 


certification  conditions  required  by 
American  Samoa  and  CNMI  are  found 
in  Part  Xn  of  today's  revised  MSGP. 

The  MSGP  includes  industry-specific 
sections  that  describe  the  storm  water 
pollution  prevention  plan  requirements, 
numeric  effluent  limitations  and 
monitoring  requirements  for  the  specific 
industries.  These  industry-specific 
sections  are  contained  in  Part  XI  of  the 
MSGP  and  are  described  in  Part  Vm  of 
the  fact  sheet  published  on  September 
29. 1995.  There  are  also  a  number  of 
permit  requirements  that  apply  to  all 
industries  which  are  found  elsewhere  in 
the  MSGP  and  described  in  the  fact 
sheet. 

Today's  notice  incorporates  by 
reference  the  permit  terms  and 
conditions  set  forth  at  60  FR  51108- 
51255  published  on  September  29, 
1995.  and  also  incorporates  by  reference 
the  technical  corrections  of  February  9. 
1996  (61  FR  5251-5254)  and  February 
20.  1996  (61  FR  6412).  These 
requirements  may  be  found  in  Parts  I 
through  XI  of  the  permit. 

A.  Contacts 

.  Notices  of  Intent  (NOIs)  to  be  covered 
under  the  MSGP  and  Notices  of 
Termination  (NOTs)  to  terminate 
coverage  under  the  MSGP  must  be  sent 
to  the  Storm  Water  Notice  of  Intent 
Processing  Center  (see  address  below). 
The  complete  administrative  record  for 
the  MSGP  is  available  through  the  Water 
Docket  MC-4101.  Environmental 
Protection  Agency.  401  M  Street  SW, 
Washington,  D.C.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 

Notice  of  Intent  Address.  Notices  of 
Intent  to  be  authorized  to  discharge 
under  the  MSGP  should  be  sent  to:  NOI/ 
NOT  Processing  Center  (4203).  401  M 
Street  SW.  Washington.  D.C.  20460. 

Address  for  Other  Submittals.  Other 
submittals  of  information  required 
under  the  MSGP  for  American  Samoa 
and  CNMI  should  be  sent  to  EPA. 
Region  9,  Water  Division  {WTR-7).  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

B.  401  Certification 

Section  401  of  the  CWA  provides  that 
no  Federal  license  or  permit,  including 
NPDES  permits,  to  conduct  any  activity 
that  may  result  in  any  discharge  into 
navigable  waters,  shall  be  granted  until 
the  state  in  which  the  discharge 
originates  certifies  that  the  discharge 
will  comply  with  the  applicable 
provisions  of  Sections  301,  302,  303. 
306  and  307  of  the  CWA. 

For  American  Samoa,  the  following 
special  conditions  were  included  with 
its  401  certification: 


1.  NOIs  must  be  sent  to  the  American 
Samoa  EPA  simultaneously  with 
submittal  to  EPA. 

2.  Storm  water  pollution  prevention 
plans  (SWPPPs)  must  be  submitted  to 
the  American  Samoa  EPA  for  review 
and  approval.  (Although  the  American 
Samoa  EPA  did  not  specify  a  deadline 
for  submittal,  it  is  presumed  that 
submittal  is  required  as  soon  as  the 
SWPPP  is  completed.) 

For  CNMI,  the  following  special 
conditions  were  included  with  its  401 
certification: 

1.  NOIs  submitted  to  the  CNMI  DEQ 
must  be  postmarked  7  days  prior  to  any 
storm  water  discharges. 

2.  The  NOI  which  is  submitted  to 
CNMI  must  be  accompanied  by  a  letter 
from  the  CNMI  DEQ  approving  the 
SWPPP. 

3.  SWPPPs  required  by  the  permit 
must  be  submitted  to  the  CNMI  DEQ  for 
review  and  approval  along  with 
applicable  fees  associated  widi  a  401 
Water  Quality  Certification  prior  to 
submittal  of  an  NOI  to  EPA  and  the 
CNMI  DEQ. 

4.  NOIs  must  be  submitted  to  the 
CNMI  DEQ  and  EPA  Region  9  as  well  as 
the  regular  NOI  address  in  Washington, 
D.C. 

The  401  certification  requirements  for 
American  Samoa  and  CNMI  are  added 
to  Part  xn  of  the  MSGP  in  the  section 
for  EPA  Region  9  requirements. 

C.  Deadlines 

NOI  Submittal.  NOIs  for  facilities  in 
CNMI  must  be  submitted  no  later  than 
90  days  after  today's  date  which  is  the 
effective  date  of  the  permit.  This  is 
consistent  with  the  time  frame  for  NOI 
submittal  of  the  original  MSGP  issued 
on  September  29, 1995.  Although  the 
NOI  deadline  of  the  original  MSGP  was 
extended  90  additional  days,  EPA  does 
not  beUeve  this  should  be  necessary  in 
CNMI  given  the  relatively  small  number 
of  facilities  in  CNMI.  A  special 
condition  was  added  to  the  MSGP  (Part 
II.A.ll)  to  clarify  the  deadline  for  NOI 
submittal  for  CNMI  since  the  baseline 
general  permit  was  never  issued  for 
CNMI.  Permittees  in  CNMI  will  be 
requesting  initial  permit  coverage  under 
the  MSGP  rather  than  transferring  &t)m 
the  baseline  i}ermit  to  the  MSGP. 

Facilities  in  American  Samoa 
transferring  to  the  MSGP  from  the     — 
baseline  permit  will  also  have  90  days 
to  request  coverage  under  the  MSGP, 
which  is  the  same  amount  of  time  given 
to  any  other  permittees  transferring  to 
the  MSGP. 

SWPPP  Preparation  and  Compliance. 
For  facilities  in  CNMI,  preparation  and 
compliance  with  SWPPPs  must  be 
completed  no  later  than  270  days  after 
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the  date  of  today's  MSGP  issuance.  This 
provides  the  same  amount  of  time  that 
was  provided  in  the  original  MSGP  of 
September  29, 1995.  However,  for  BMPs 
involving  construction,  the  deadline  is 
October  1,  2000,  which  provides 
roughly  the  same  amount  of  time  as 
provided  by  the  original  MSGP. 

The  expiration  date  for  the  MSGP  for 
American  Samoa  and  CNMI  has  been  set 
at  October  1,  2000,  which  is  the  same 
expiration  date  for  areas  covered  by  the 
September  29, 1995  MSGP.  Although 
this  results  in  a  permit  term  somewhat 
less  than  the  usual  five  years,  alignment 
of  the  expiration  dates  will  facilitate 
permit  reissuance. 

D.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  the 
final  MSGP  for  American  Samoa  and 
CNMI  under  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 
information  collection  requirements  in 
today's  final  notice  for  American  Samoa 
and  CNMI  have  already  been-approved 
by  the  Office  of  Management  and 
Budget  in  previous  submissions  made 
for  the  NPDES  permit  program  under 
the  provisions  of  the  CWA. 

E.  Considerations  Under  Other  Federal 
Laws 

For  the  MSGP  issued  for  American 
Samoa  and  CNMI  by  today's  notice,  EPA 
is  required  to  conduct  and  certify 
certain  analyses  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  and 
the  Unfunded  Mandates  Reform  Act, 
Pub.  L.  No.  104-4.  By  today's  action, 
EPA  adopts,  incorporates,  and  certifies 
the  relevant  findings  under  the 
Regulatory  Flexibility  Act  and  the 
Unfunded  Mandates  Reform  Act  made 
in  the  September  29, 1995  MSGP  (and 
elsewhere  in  this  fact  sheet  for  today's 
modifications  of  the  MSGP)  for  the 
purposes  of  the  MSGP  issued  for 
American  Samoa  and  CNMI. 

F.  Regulatory  Flexibility  Act 
Certification 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  Under  5  U.S.C.  605(b),  no 
Regulatory  Flexibility  Analysis  is 
required  where  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Today's  permit  will  provide  any  small 
entity  the  opportunity  to  obtain  storm 
water  permit  coverage  as  a  result  of  the 
group  application  process.  Group 
applications  provided  small  entities  a 
mechanism  to  reduce  their  permit 


application  burden  by  grouping  together 
with  other  industrial  facilities  and 
submitting  a  common  permit 
application  with  reduced  monitoring 
requirements  and  shared  costs  The 
group  application  information 
submitted  to  EPA  provided  a  basis  for 
the  development  of  storm  water  permit 
conditions  tailored  specifically  for  each 
industry.  The  permit  requirements  have 
been  designed  to  minimize  significant 
administrative  and  economic  impacts 
on  small  entities  and  should  not  have  a 
significant  impact  on  industry  in 
general.  Moreover,  the  permit  reduces  a 
significant  burden  on  regulated  sources 
of  applying  for  individual  permits. 

Accordingly,  I  hereby  certify 
consistent  with  5  U.S.C.  605(b)  that  this 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Dated:  July  18, 1998. 
Laara  Yoshii, 
Acting  Regional  AdministratOT,  Region  9. 

Appendix  A — Summary  of  Responses 
To  Public  Comments  on  the  July  11, 
1997,  Proposal  To  Modify  the  MSGP 
and  Terminate  the  Baseline  Industrial 
General  Permit 

The  following  discussion  is  a 
summary  of  the  major  issues  identified 
by  EPA  that  were  raised  during  the 
public  comment  period  regarding  the 
proposal  to  modify  the  MSGP  and 
terminate  the  Baseline  Industrial 
General  Permit,  along  with  EPA's 
response  to  each  major  issue.  This . 
summary  aggregates  comments  by 
similarity  of  the  issues.  A 
comprehensive  discussion  of  each 
comment  that  was  raised  is  provided  in 
a  separate  document  which  is 
maintained  by  EPA  as  a  part  of  the 
record  for  these  permitting  actions. 

Notice  of  Intent  Comments 

Several  comments  were  received 
concerning  the  need  for  EPA  to 
streamline  the  permit  process  and 
reduce  the  administrative  burden  on  the 
regulated  community  for  permittees  that 
chose  to  remain  imder  the  Baseline 
Industrial  General  Permit  (BGP)  after  its 
expiration  date.  Comments  included  the 
following:  The  procedure  required  by 
the  BGP  for  permittees  to  follow  to 
obtain  extended  coverage  beyond  the 
permit's  expiration  date  was  confusing 
and  cumbersome  (i.e.,  submission  of  a 
NOI  between  August  1, 1997,  and  2  days 
prior  to  the  expiration  date);  the 
submission  of  an  NOI  for  extended 
coverage  under  the  BGP,  followed  by 
submission  of  another  NOI  at  a  later 
date  to  transition  coverage  to  the  MSGP 
and  submission  of  a  Notice  of 


Termination  (NOT)  to  end  BGP  coverage 
would  be  especially  burdensome  on 
companies  with  multiple  facilities;  and, 
the  timing  of  the  MSGP  permit 
modification  with  the  changeover  from 
the  expiring  BGP  to  the  MSGP  was 
arbitrary  and  therefore  burdensome  on 
the  regulated  commimity. 

In  response,  EPA  acknowledges  that 
the  permit  process  could  have  been 
improved  but  doing  so  would  have 
required  that  EPA  draft,  propose  and 
finalize  a  modification  to  Part  VII.B  of 
the  BGP  (i.e..  Part  VII.B  of  the  BGP 
requires  that  permittees  submit  a  second 
NOI  during  the  period  of  August  1, 
1997,  through  September  29, 1997,  if 
they  wish  to  maintain  permit  coverage 
beyond  the  expiration  date  of  October  1, 
1997).  This  process  may  not  have  been 
completed  in  a  timely  manner  (i.e., 
before  the  permit's  expiration  date)  and 
would  have  diverted  limited  Agency 
resources  from  the  more  important  task 
of  modifying  the  MSGP.  Also,  the 
submission  of  a  NOT  to  end  BGP 
coverage  when  a  permittee  submits  its 
NOI  for  transition  to  the  MSGP  is  not  a 
permit  requirement  (see  Part  IX.  A  of  the 
BGP),  but  does  assist  EPA  with  its 
database  management  activities. 
Furthermore,  under  Part  VII.B  of  the 
MSGP  (Continuation  of  the  Expired 
Permit;  60  FR  51120),  permittees  are  not 
required  to  submit  a  second  NOI  to. 
remain  covered  beyond  the  expiration 
date  of  that  permit.  Another  NOI  would 
only  have  to  be  submitted  to  obtain 
coverage  imder  a  new  or  alternate 
general  permit. 

.  One  commenter  suggested  that  EPA 
automatically  extend  permit  coverage 
for  BGP  permittees  under  the  authority 
of  the  Administrative  Procedure  Act 
(APA).  Another  commenter  suggested 
that  EPA  provide  permittees  with  a 
"post  card"  type  notice  to  submit 
instead  of  anoUier  NOI  to  facilitate  the 
process.  Yet  another  commenter 
suggested  that  EPA  consider  BGP 
permittees  automatically  extended  after 
the  expiration  date  unless  they 
specifically  indicate  an  intention  to 
terminate  permit  coverage,  or  that  the 
Agency  will  not  take  enforcement  action 
against  any  permittee  that  fails  to 
submit  a  NOI  to  extend  permit  coverage. 
In  response,  EPA  notes  that  Part  VD.B 
of  the  BGP  requires  that  permittees 
submit  a  second  NOI  during  the  period 
of  August  1, 1997,  through  September 
29, 1997,  if  they  wish  to  maintain 
permit  coverage  beyond  the  expiration 
date  of  October  1, 1997.  Development 
and  distribution  of  a  "post  card"  type 
notice  for  BGP  permittees  to  submit  in 
lieu  of  a  NOI  would  have  conflicted 
with  this  permit  requirement.  — > 

Furthermore,  the  NOI  is  an  official 
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Agency  form  approved  by  the  US  Office 
of  Management  and  Budget  and  is 
required  for  storm  water  permittee  or 
applicant  use  where  directed  by  permit 
conditions.  To  change  these  permit 
requirements  and  allow  automatic 
extensions  or  use  of  "post  card"  type 
notices  as  the  commenters  suggested 
would  have  required  that  EPA  draft, 
propose  and  finalize  a  modiHcation  to 
the  BGP.  As  mentioned  above,  this 
process  may  not  have  been  completed  in 
a  timely  manner  (i.e.,  before  the  permit's 
expiration  date)  and  would  have 
diverted  limited  Agency  resources  from 
the  more  important  task  of  modifying 
the  MSGP.  To  assist  permittees  with 
understanding  their  options  in  view  of 
the  pending  expiration  of  the  permit, 
EPA  sent  a  letter  to  all  BGP  permittees 
in  August  1997  which  described  in 
detail  their  permitting  options  (i.e., 
submission  of  a  NOI  to  either  transition 
to  the  MSGP  permit  or  remain  covered 
under  the  BGP  past  its  expiration  date). 
Finally,  failure  by  a  BGP  permittee  to 
submit  a  NOI  for  extended  coverage 
would  be  a  permit  violation  and  may 
subject  the  permittee  to  potential 
enforcement  action. 

Similar  comments  were  received 
concerning  the  need  for  BGP  permittees 
to  submit  another  NOI  to  transfer 
coverage  to  the  MSGP.  and  that  EPA 
should  do  this  automatically  to  reduce 
the  administrative  burden  on  both 
permittees  and  the  Agency.  In  response, 
EPA  notes  that  according  to  NPDES 
permit  regulations  foimd  at  40  CFR 
122.28(b)(2),  dischargers  seeking 
coverage  under  a  general  permit  such  as 
the  MSGP  must  submit  a  Notice  of 
Intent  to  EPA.  Further,  though  the  BGP 
and  the  MSGP  are  similar,  they  are 
separate  NPDES  permits  vnth  specific 
eligibility  requirements  and  application 
procedures  which  must  be  followed 
when  applying  for  permit  coverage. 
Applying  for  and  receiving  permit 
coverage  imder  one  does  not  mean  that 
a  permittee  has  also  automatically 
received  coverage  under  the  other.  This 
is  especially  evident  since  there  are 
specific  questions  and  certification 
provisions  concerning  the  Endangered 
Species  Act  and  the  National  Historic 
Preservation  Act  on  the  current  NOI 
form  (0MB  No.  2040-0086)  which 
MSGP  applicants  must  respond  to  but 
not  BGP  applicants. 

Several  commenters  were  confused 
whether  a  statement  in  the  modification 
proposal  (62  FR  37455)  that  BGP 
permittees  were  eligible  for  voluntary 
transferral  to  the  MSGP  also  applied  to 
"orphan"  faciUties  (i.e.,  BGP  permittees 
who,  prior  to  today's  final  MSGP  permit 
modification,  were  not  eUgible  for 
transfer  to  the  MSGP).  In  response,  EPA 


is  providing  clarification  that  the  option 
to  voluntarily  transfer  to  the  MSGP  bom 
the  BGP  applied  only  to  non-orphan 
facilities  since  orphan  facilities  were  not 
eligible  for  transfer  to  the  MSGP  at  the 
time  of  the  publication  of  the  proposed 
modifications  (July  11, 1997)  and  only 
became  eligible  through  today's  final 
publication  of  the  modifications  to  the 
MSGP. 

One  commenter  agreed  with  EPA's 
position  to  not  modify  the  MSGP  to 
require  the  use  of  the  new  North 
American  Industry  Classification 
System  (NAICS)  in  Ueu  of  the  1987 
Standard  Industrial  Classification  (SIC) 
Manual  which  has  been  used  by  the 
MSGP  since  its  original  publication  in 
1995.  EPA  agrees  with  the  commenter's 
assertion  that  switching  to  the  new 
NAICS  would  create  unnecessary 
confusion  in  the  MSGP's  regulated 
community.  Further,  EPA  beheves  that 
a  revision  to  the  definition  of  "storm 
water  associated  with  industrial 
activity"  should  be  completed  before 
any  such  permit  modification  is 
undertaken  since  the  definition,  which 
is  the  first  step  in  determining  whether 
a  focility  needs  to  apply  for  permit 
coverage,  is  currently  based  on  the  SIC 
manual  and  not  on  the  NAICS. 

Several  commenters  suggested  that 
EPA  introduce  (propose)  the  new 
expanded  NOI  form  developed  by  EPA 
in  conjunction  with  the  Urban  Wet 
Weather  Flows  Federal  Advisory 
Committee  for  use  by  industrial  storm 
water  dischargers.  The  commenters 
stated  that  the  expanded  NOI  form 
would  require  facilities  to  not  only 
identify  the  receiving  water  body  as  the 
current  NOI  form  does,  but  also  quantify 
storm  water  flows  thereby  improving 
applicants'  awareness  of  the  actual 
effect  their  storm  water  discharges  have 
on  water  bodies.  The  expanded  NOI 
form  would  also  require  permittees  to 
identify  their  storm  water  management 
practices,  something  that  is  not  required 
by  the  current  NOI  form.  The 
commenters  stated  that  this  would 
improve  the  applicants'  awareness  of 
storm  water  pollution  prevention  as 
well  as  the  myriad  of  practices  which 
can  be  used  to  decrease  the  discharge  of 
pollutants.  Furthermore,  the  expanded 
NOI  form  would  provide  information 
which  EPA  and  State  agencies  could  use 
to  base  resource  allocations  on  by 
focusing  on  potential  problem  facilities. 
Finally,  the  expanded  form  would 
vastly  increase  citizen  access  to 
meaningful  information,  thereby 
improving  credibility  of  the  program. 
The  commenters  argued  that  EPA 
should  employ  these  valuable  tools  in 
the  permit  modification  rather  than 
delaying  the  benefits  that  the  expanded 


NOI  form  would  provide.  In  response, 
EPA  concurs  with  the  commenters 
suggestions  and  will  be  proposing  the 
expanded  NOI  form  for  public  comment 
in  the  near  future.  However,  the 
expanded  NOI  form  has  not  yet  been 
approved  by  the  Office  of  Management 
and  Budget  and  is  not  ready  for  use  in 
today's  MSGP  modification. 

Several  commenters  stated  that  the 
certification  language  contained  on  the 
NOI  should  include  a  provision  that  the 
person  signing  the  form  should  not  only 
certify  "To  the  best  of  my  knowledge 
•  *  *",  but  should  also  make  a 
reasonable  investigation  of  the  facts 
used  to  complete  the  form.  They  also 
stated  that  ignorance  should  not  be  a 
shield  (from  potential  liability).  In 
response,  EPA  believes  that  the 
commenters  are  referring  to  Box  2  of  the 
current  NOI  form  which,  as  stated  in  the 
box,  is  for  MSGP  applicants  only. 
However,  the  provisions  contained  in 
Box  1  apply  to  all  people  who  sign  and 
date  the  NOI.  EPA  believes  that  the 
certification  statement  contained  in  Box 
1  sufficiently  addresses  the  commenters' 
concerns:  "I  certify  under  penalty  of  law 
that  this  docimient  and  all  attachments 
were  prepared  under  my  direction  or 
supervision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
personnel  properly  gather  and  evaluate 
the  information  submitted.  Based  on  my 
inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted 
is,  to  the  best  of  my  knowledge,  true, 
accurate,  and  complete.  I  am  aware  that 
there  are  significant  penalties  for 
submitting  folse  information,  including 
the  possibility  of  fine  and  imprisonment 
for  knowing  violations."  This  language 
comes  from  NPDES  regulations  at  40 
CFR  122.22.  Consequently,  no  change  to 
the  current  NOI  form  will  be  proposed. 
Also,  EPA  intends  to  use  the  same 
language  when  proposing  the  expanded 
NOI  form  in  the  near  future. 

Deadlines  for  Submitting  Notices  of 
Intent  (NOIs)  and  for  SWPPP 
Compliance 

The  proposal  of  July  11, 1997, 
provided  30  days  after  the  effective  date 
of  the  MSGP  modification  for  NOI 
submittal  for  facilities  transferring  to  the 
MSGP  from  the  baseline  industrial 
permit.  A  90  day  period  after  the 
effective  date  of  the  modification  was 
proposed  for  upgrading  SWPPPs  as 
necessary  to  comply  with  the  provisions 
of  the  MSGP,  and  fecilities  requiring 
BMP  construction  would  be  allowed  up 
to  September  29, 1998.  Several 
commenters  argued  that  all  three  of 
these  time  periods  were  too  short,  and  . 
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various  extensions  and  justifications  for 
the  extensions  were  submitted. 
Conversely,  one  commenter  stated  that 
the  September  29, 1998.  deadline  for 
transitioning  facilities  to  complete  BMP 
construction  was  unnecessary  since  any 
BMP  construction  required  under  the 
Baseline  Industrial  General  Permit,  the 
predecessor  to  the  MSGP,  supposedly 
would  have  already  been  completed. 
The  commenter  requested  that  this  time 
frame  be  shortened  to  90  days  from  the 
effective  date  of  the  permit. 

Conunenters  had  argued  that  30  days 
for  NOI  submittal  may  be  inadequate 
due  to  the  possible  need  to  coordinate 
with  other  agencies  on  matters  such  as 
the  Endangered  Species  Act 
certification.  A  commenter  also  noted 
that  SWPPPs  are  sometimes  prepared  by 
consultants  and  that  adequate  time  is 
needed  to  hire  a  consultant  and  modify 
the  SWPPP.  Other  commenters  also 
argued  that  more  than  90  days  would  be 
required  due  to  the  complexity  of  the 
requirements  of  the  MSGP.  In  addition, 
for  BMPs  involving  construction,  the 
proposed  deadline  of  September  29, 
1998,  would  be  inadequate  due  to 
factors  such  as  the  time  necessary  for 
the  planning  and  budgeting  for  the 
projects,  as  well  as  the  construction 
itself. 

In  response  to  these  concerns,  EPA 
.  has  extended  the  deadlines  are  follows: 
NOIs  would  be  due  90  days  after  the 
effective  date  of  the  MSGP  modification; 
SWPPP  revisions  not  involving 
construction  would  be  due  180  days 
after  the  effective  date  of  the  MSGP 
modification;  and  SWPPP  revisions 
which  involve  construction  would  be 
required  no  later  than  October  1,  2000, 
which  is  the  expiration  date  of  the 
MSGP.  EPA  believes  that  the  revised 
deadlines  are  appropriate  and  generally 
in  line  with  the  reconmiendations  of  the 
commenters. 

A  commenter  also  noted  that  the 
proposed  modification  would  require 
that  permittees  "begin  implementation" 
of  their  revised  SWPPPs  by  the  required 
deadline.  The  commenter  requested  that 
EPA  clarify  that  all  requirements  of  the 
modified  SWPPPs  must  be  in  place  and 
in  operation  by  the  deadlines.  In 
response,  EPA  believes  that  the  words 
"begin  implementation"  clearly  indicate 
that  the  actual  implementation  of  any 
new  BMPs  in  SWPPPs  must  commence 
(or  be  completed  and  in  operation  in  the 
case  of  BMPs  involving  construction)  by 
the  appropriate  deadlines.  As  such,  no 
changes  were  made  in  response  to  this 
comment. 

Other  commenters  expressed  concern 
that  the  proposal  of  July  11, 1997,  had 
not  clarified  that  for  facilities 
transferring  to  the  MSGP  prior  to  its 


modification.  SWPPPs  must  be  in 
compliance  with  the  requirements  of  the 
MSGP  at  the  time  of  NOI  submittal.  EPA 
agrees  that  such  a  clarification  would 
have  been  helpful.  However,  this  is  a 
moot  issue  at  this  time  since  the  MSGP 
has  now  been  modified  and  hence  no 
additional  discussion  of  this  matter  is 
required. 

Is  a  New  NOI  Required  if  Operations 
Change  at  a  Facility? 

A  commenter  raised  the  question,  in 
connection  with  eligibiUty  requirements 
of  Sector  AD  of  Part  XI.  if  both  a  Notice 
of  Termination  (NOT)  and  a  new  Notice 
of  Intent  (NOI)  would  need  to  be 
submitted  if  conditions  change  at  a 
facility  covered  by  this  sector  such  that 
the  facility  falls  into  another  sector. 

In  response,  in  order  to  reduce  the 
paperwork  burden  on  permittees  EPA 
does  not  require  that  updated  NOIs  be 
submitted  for  such  changes.  Updated 
information  concerning  the  type  of 
facility  can  be  provided  when  the  MSGP 
is  reissued  and  the  next  NOI  is 
submitted.  The  MSGP  does,  howeveft, 
require  that  permittees  update  their 
SWPPPs  in  response  to  changes  which 
occur  at  a  facility.  In  addition,  if 
changes  occur  at  a  facility  such  that  the 
facility  would  fall  into  a  difierent  sector 
or  an  additional  sector,  the  monitoring 
requirements  of  the  other  sector(s) 
would  apply. 

Must  Permittees  Submit  Notices  of 
Intent  (NOIs)  to  Operators  of  Municipal 
Separate  Storm  Sewer  Systems  (MS4s)? 

A  commenter  noted  that  the  July  11, 
1997,  notice  did  not  address  the 
question  of  whether  facilities  must 
submit  NOIs  to  the  operator  of  a  large 
or  medium  MS4  in  addition  to  EPA.  The 
commenter  requested  clarification  of 
this  issue. 

Part  n.D  of  the  MSGP  requires  that 
facilities  requesting  coverage  under  the 
MSGP  also  submit  a  copy  of  the  NOI  to 
the  operator  of  a  large  or  medium  MS4 
if  they  discharge  into  the  MS4.  Part  n.D 
of  the  MSGP  is  not  affected  by  this 
permit  modification.  Therefore,  copies 
of  NOIs  must  be  provided  to  large  or 
medium  MS4  operators. 

Re-Publication  of  MSGP  and  Notice  of 
Termination  (NOT)  Form 

A  commenter  suggested  that  it  may  be 
necessary  to  re-pubUshed  the  entire 
MSGP  so  that  facilities  can  more  easily 
evaluate  which  sectors  would  apply  to 
their  facilities.  Another  commenter 
requested  that  the  NOT  form  be 
published  with  the  final  permit 
modification  in  addition  to  the  NOI 
form. 


For  the  convenience  of  permittees, 
today's  final  modification  includes  the 
NOT  form  along  with  the  NOI  form. 
However,  EPA  has  not  re-published  the 
entire  MSGP  due  to  its  size  and  the  fact 
that  very  little  of  the  MSGP  has  actually 
been  modified.  The  original  MSGP  can 
be  found  at  60  FR  50804.  Copies  can  be 
obtained  by  calling  the  Region  2  and 
Region  6  storm  water  permitting  hotline 
at  1-800-245-6510.  or  the  EPA  Office  ef 
Water  Resources  Center  at  202-260- 
7786. 

Extending  the  Public  Comment  Period 

Several  commenters  requested  that 
the  comment  period  be  extended  given 
the  potential  effects  on  regulated 
facilities  of  the  proposed  transfer  of 
facilities  to  the  MSGP  from  the  BGP. 
Another  commenter  contended  that  EPA 
had  previously  provided  oral  assurances 
-that  60  day  public  comment  periods 
would  be  provided  for  this  type  of 
action. 

The  July  11, 1997.  notice  consisted 
solely  of  Ae  proposal  to  terminate  the 
BGP  and  transfer  facilities  covered  by 
that  permit  to  the  MSGP,  along  with  a 
few  minor  modifications  and 
clarifications  of  the  MSGP.  Given  the 
limited  complexity  of  the  actual 
proposal,  EPA  believes  that  adequate 
time  was  provided  for  public  comment. 
Further,  it  was  necessary  to  Umit  the 
public  comment  period  in  consideration 
of  the  expiration  of  the  BGP  in 
September  1997.  EPA  regrets  any 
inconvenience  for  permittees  resulting 
from  the  fact  that  EPA  was  unable  to 
provide  a  longer  comment  period  such 
as  60  days. 

Another  commenter  requested  a 
workshop  on  the  MSGP  in  Alaska.  As 
part  of  tl^  finalization  of  today's 
permitting  actions,  EPA  is  working  to 
conmiimicate  the  requirements  of  the 
MSGP  to  all  affected  industrial  sectors. 
EPA  believes  that  these  efforts  will 
address  the  concerns  of  the  commenter 
regarding  the  MSGP. 

Another  commenter  noted  certain 
typographical  errors  in  the  proposal  of 
July  11, 1997,  and  felt  that  the  proposal 
had  been  ru^ed  and  not  carefully 
thought  out.  In  response,  EPA  has 
considered  And  responded  to  the 
comments  received  on  the  proposal  and 
believes  that  the  final  permitting  actions 
are  appropriate.  The  typographical 
errors  have  also  been  corrected. 

Requests  for  Public  Hearings 

Three  commenters  requested  that 
additional  public  hearings  be  held  on 
the  proposals,  A  commenter  argued  that 
it  was  unfair  that  hearings  were 
scheduled  only  in  EPA  Regions  6  and  9. 
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NPDES  regulations  at  40  CFR  124.12 
require  that  a  public  hearing  be  held 
when  a  significant  public  interest  exists 
in  a  proposed  permitting  action.  Public 
hearings  were  held  in  Regions  6  and  9 
in  anticipation  of  such  interest. 
However,  since  only  three  requests  for 
additional  hearings  were  received,  EPA 
has  decided  not  to  hold  additional 
hearings  in  other  areas. 

Reopening  the  Entire  MSGPfor 
Comment 

Several  commenters  argued  that  the 
entire  MSGP  should  be  reopened  for 
comment  at  this  time.  The  commenters 
argued  that  facilities  which  were 
operating  under  the  baseline  industrial 
permit' during  the  issuance  process  for 
the  MSGP  had  no  indication  that  they 
might  be  subject  to  the  MSGP  in  the 
future  and  therefore  did  not  comment 
on  the  MSGP. 

EPA  appreciates  the  concerns  of  the 
commenters  in  this  regard,  but  for  the 
reasons  discussed  below  EPA 
nevertheless  believes  that  the  proposed 
permitting  action  is  appropriate.  First,  a 
considerable  amount  of  time  was 
provided  for  comment  on  the  original 
MSGP.  The  MSGP  was  proposed  on 
November  19, 1993  (58  FR  61146),  with 
a  90  day  comment  period.  The  MSGP 
was  widely  reviewed  and  commented 
upon  by  many  commenters,  including 
many  representing  the  same  types  of 
industries  which  are  now  arguing  for  a 
reopening  of  the  entire  MSGP.  Second, 
EPA  does  not  believe  that  the 
commenters  in  their  current  review  of 
the  MSGP  have  identiHed  any  major 
new  issues  which  were  not  raised 
during  the  original  comment  period. 
EPA  believes  that  the  vast  majority  of 
facilities  covered  by  the  baseline 
industrial  permit  vnll  be  able  to 
transition  to  the  MSGP  without  undue 
hardships.  If  the  MSGP  is  inappropriate 
for  a  given  facility,  an  individual  permit 
may  be  requested. 

EPA.  also  does  not  agree  with 
commenters  who  stated  they  had  no 
indication  the  MSGP,  or  a  permit  such 
as  the  MSGP,  would  ever  apply  to  them. 
EPA's  long  term  permitting  strategy  for 
industrial  storm  water  dischargers  was 
promulgated  on  April  2, 1992  (57  FR 
11394)  well  before  the  proposal  of  the 
MSGP.  This  long  term  strategy  clearly 
indicated  that  EPA  intended  to  issue 
industry-specific  storm  water  permits, 
such  as  the  MSGP,  in  the  future.  As 
such,  EPA  does  not  agree  that  facilities 
covered  by  the  baseline  industrial 
permit  at  the  time  of  the  proposed 
MSGP  should  not  have  taken  an  interest 
in  the  proposal. 

EPA  also  points  out  that  reopening 
the  entire  MSGP  at  this  time  could  be 


a  lengthy  process  which  would  not 
advance  the  objective  of  the  Clean  Water 
Act  of  expeditiously  controlling 
pollutants  in  storm  water  discharges.  In 
view  of  these  factors,  EPA  has 
terminated  the  baseline  industrial 
permit  (with  the  limited  exceptions 
discussed  in  the  fact  sheet)  and  as 
proposed  is  requiring  facilities 
previously  covered  by  the  baseline 
industrial  permit  to  transition  to  the 
MSGP. 

Retaining  the  1992  Baseline  Industrial 
General  Permit 

Many  commenters  recommended  that 
EPA  reissue  the  1992  baseline  industrial 
permit  and  provided  various  reasons  for 
this  recommendation.  For  example, 
commenters  believed  that  the  baseline 
industrial  permit  has  proven  to  be 
adequate  for  protection  of  the 
environment  and  that  the  MSGP  is  not 
needed.  Other  commenters  objected  to 
the  complexities  of  the  MSGP  and  the 
transition  from  the  baseline  industrial 
permit.  Others  were  concerned  about  a 
perceived  inflexibility  of  the  MSGP 
(which  is  also  discussed  elsewhere  in 
this  Summary  of  Responses  to 
Comments).  Another  commenter  argued 
that  the  baseline  industrial  permit 
already  requires  compliance  with  the 
Best  Available  Control  Technology 
Economically  Achievable/Best 
Conventional  Pollutant  Control 
Technology  (BAT/BCT)  requirements  of 
the  Clean  Water  Act  and  nothing  more 
should  be  required.  Still  others  asked 
whether  EPA  has  any  actual  data  which 
shows  that  the  MSGP  provides 
improved  water  quality  benefits 
compared  to  the  baseline  industrial 
permit.  Many  commenters 
recommended  that  the  1992  baseline 
industrial  permit  should  at  least  be 
reissued  until  the  year  2000  when  the 
MSGP  expires. 

EPA  appreciates  the  concerns  which 
have  been  raised  but  nevertheless 
believes  that  the  July  11, 1997,  proposal 
is  a  workable  and  reasonable  permitting 
action  given  the  present  circumstances. 
For  example,  over  10,000  facilities  are 
currently  covered  by  the  MSQ*  and  EPA 
has  no  evidence  that  the  permit  is 
excessively  complex  or  inflexible.  The 
MSGP  requires  at  least  a  consideration 
by  permittees  of  various  sector-specific 
Best  Management  Practices  (BMPs) 
which  have  been  identified  for  various 
types  of  industries.  Such  BMPs  may  or 
may  not  have  been  considered  and 
incorporated  into  SWPPPs  by  permittees 
operating  under  the  baseline  industrial 
permit.  Common  sense  indicates  the 
MSGP  should  provide  environmental 
benefits  equal  to  or  better  than  the 
baseline  industrial  permit.  EPA  also 


points  out  SWPPPs  are  technology- 
based  requirements  which  are  required 
by  the  BAT/BCT  requirements  of  the 
Clean  Water  Act  regardless  of  water 
quality  considerations.  However,  EPA 
also  does  not  believe  that  the 
requirements  of  the  MSGP  are  such  that 
only  negligible  additional  reductions  in 
pollutant  discharges  would  result.  In 
addition,  while  the  baseline  industrial 
permit  represented  a  good  first  step  in 
establishing  BAT/BCT  effluent 
limitations  for  industrial  storm  water 
discharges  in  1992,  EPA  believes  that 
the  MSGP  is  an  appropriate  next  step  to 
hirther  define  BAT/BCT  for  specific 
industries  in  1995.  As  noted  elsewhere, 
EPA's  intent  to  require  industry-specific 
permits  was  aimounced  on  April  2. 
1992  (57  FR  11394),  in  the  long  term 
permitting  strategy  for  industries. 

EPA  also  points  out  that  the  first 
storm  water  monitoring  results  from 
facilities  currently  operating  under 
MSGP  were  not  due  until  March  31, 
1998.  As  such,  EPA  has  little  actual 
monitoring  data  from  these  facilities  to 
compare  with  data  from  baseline 
industrial  permit  facilities. 
Nevertheless,  as  noted  above,  EPA 
believes  that  the  improved  SWPPPs 
developed  pursuant  to  the  MSGP  should 
lead  to  water  quality  benefits. 

Several  other  commenters  supported 
the  proposal  to  terminate  the  baseline 
industrial  permit  and  transition 
facilities  covered  by  it  to  the  MSGP.  An 
industrial  representative  agreed  with 
EPA  that  the  MSGP  should  be  more 
effective  in  regulating  industrial  storm 
water  discharges  than  the  baseUne 
industrial  permit  which  only  included 
generic  BMP  requirements.  Another 
commenter  noted  that  historic 
properties  would  receive  increased 
protection  via  the  NCM  requirements  of 
the  MSGP,  and  supported  the  proposal 
on  that  basis.  Today's  final  permitting 
actions  difiier  only  slightly  from  the 
proposals  of  July  11, 1997,  and  EPA 
believes  that  the  final  actions  are 
consistent  with  the  comments  received 
from  these  commenters. 

Expiration  Date  of  the  Baseline 
Industrial  General  Permit 

Comments  were  received  concerned 
the  conflicting  expiration  dates  listed  in 
the  baseline  industrial  permit.  Part  VU.B 
of  the  baseline  industrial  permit  lists 
October  1, 1997,  as  the  expiration  date 
while  the  signature  pages  list  September 
9, 1997  (57  FR  41300).  In  accordance 
with  NPDES  regulations  found  at  40 
CFR  122.46,  an  NPDES  permit  can  be 
issued  for  no  more  that  five  years.  (Note 
that  permittees  may  obtain 
administrative  extension  of  permit 
coverage  beyond  the  expiration  date 
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provided  they  have  reapplied  within  the 
appropriate  time  frame.)  Therefore,  the 
correct  expiration  date  is  September  9, 
1997,  rather  than  October  1, 1997.  In 
view  of  this  inconsistency,  EPA  wotild 
use  enforcement  discretion  and  does  not 
intend  to  initiate  enforcement  action  for 
non-compliance  with  the  CWA  in 
instances  where  the  discharger  submits 
an  NOI  postmarked  no  later  than  48 
hours  before  October  1. 1997.  to  either 
obtain  extended  coverage  under  the 
baseline  industrial  permit  or  transition 
to  the  MSGP.  The  Agency  conducted  a 
mass-mailing  in  August  1997  to  provide 
information  concerning  the  expiration 
of  the  baseline  industrial  permit  as  well 
as  the  options  available  to  permittees. 
Another  commenter  requested  that 
once  the  modifications  are  finalized,  the 
Agency  notify  all  permittees  and  inform 
them  of  precisely  what  the  permit 
requirements  are  as  well  as  the 
deadlines  for  all  submittals  and  permit 
conditions.  In  response,  the  Agency  is 
making  the  permit  modifications  widely 
known  through  publication  in  today's 
Federal  Register.  Due  to  the  tremendous 
numbers  of  facilities  affected  by  the 
modifications  to  the  MSGP  (i.e.,  all 
transitioning  industrial  baseline 
permittees),  resources  do  not  allow  the 
Agency  to  provide  individual  attention 
to  each  permittee.  The  MSGP  was 
drafted  to  be  as  self-implementing  as 
possible  in  each  industrial  sector  as  well 
as  the  other  peirts  which  have  general 
applicability  to  many  or  all  permittees. 
To  assist  permittees  with  answering 
questions,  EPA  has  several  sources 
available  by  phone  and  over  the  Internet 
(please  see  Part  III.H  of  the  Fact  Sheet 
for  a  list  of  EPA  storm  water  contacts). 
Other  sources  include  State  and  local 
government,  trade  associations  and 
consultants. 

Requesting  an  Individual  Permit 

EPA  has  proposed  that  facilities 
would  be  required  to  submit  an 
individual  permit  application  if  they  are 
ineligible  for  coverage  under  the  MSGP 
due  to  Endangered  Species  Act  or 
National  Historic  Preservation  Act 
restrictions,  or  other  conditions.  Several 
commenters  noted  that  the  BGP  would 
be  terminated  30  days  from  the  effective 
date  of  the  MSGP  modification.  The 
commenters  expressed  concern  that  the 
individual  permit  would  probably  take 
longer  than  30  days  to  issue  and  could 
leave  the  discharger  without  a  permit. 

Part  n.A.9  of  the  proposed  modified 
MSGP  provided  that  the  baseline  permit 
would  remain  in  effect  until  the 
individual  permit  was  issued  for  the 
scenario  described  by  the  commenters. 
As  such,  EPA  believes  that  the  proposal 
addressed  the  commenters'  concern  and 


no  changes  were  made  in  the  final 
modified  MSGP  in  response  to  this 
comment.  It  should  also  be  noted  that 
the  individual  permit  application  is  due 
90  days  after  the  effective  date  of  the 
final  modified  MSGP,  rather  than  30 
days  as  had  been  proposed. 

Issues  Belated  to  Requirements  for  Co- 
Located  Facilities 

Several  commenters  raised  questions 
and  concerns  regarding  the  provisions 
in  the  MSGP  regarding  co-located 
facilities.  The  MSGP  requires  that  when 
one  facility  includes  operations  which 
fall  into  more  than  one  sector,  the 
SWPPP  and  monitoring  requirements  of 
both  sectors  apply  to  the  facility.  It 
should  also  be  noted,  however,  that  if 
monitoring  for  the  same  parameter  is 
required  by  two  sectors,  only  one 
sample  analysis  is  required  for  that 
parameter. 

Concerns  were  expressed  that  some 
facilities  may  fall  into  many  sectors  and 
that  it  may  be  difficult  to  determine 
which  sectors  would  apply.  In  response 
to  this  concern,  EPA  believes  that  the 
sectors  are  reasonably  clear  with  regards 
to  their  applicability  and  permittees  Can 
successfully  use  their  best  judgment 
concerning  which  sectors  apply.  We 
also  point  out  that  over  10,000  facilities 
are  currently  covered  by  the  MSGP  and 
we  have  no  evidence  that  this  has  been 
a  significant  problem. 

Several  questions  were  also  raised 
specifically  for  airport  operations  and 
how  the  MSGP  is  intended  to  be 
implemented  for  airports.  For  example, 
clarification  was  requested  regarding 
permitting  requirements  for  tenant 
operations  such  as  car  rental  agencies 
which  may  conduct  on-site  vehicle 
maintenance  or  fueling,  but  do  not  have 
a  primary  SIC  code  which  is  listed  in 
the  MSGP. 

The  implementation  of  the 
requirements  of  the  MSGP  for  airports 
and  their  tenants  was  discussed  in  the 
final  fact  sheet  and  response  to 
comments  when  the  MSGP  was 
originally  issued  in  1995.  Further 
clarification  is  also  provided  below. 

EPA  would  first  like  to  clarify  that 
storm  water  discharges  from  all  facilities 
at  an  airport  which  engage  in  activities 
such  as  vehicle  maintenance,  painting, 
washing,  fueling  or  de-icing  need  to  be 
addressed.  Tenants  having  an  SIC  code 
of  45xx  (or  otherwise  listed  at  40  CFR 
122.26(b)(14))  must  obtain  NPDES 
permit  coverage  which  could  be 
accomplished  by  submittal  of  an  NOI 
requesting  MSGP  coverage  or  by 
obtaining  coverage  under  an  individual 
permit.  Tenants  such  as  car  rental 
agencies  (SIC  code  7514)  with  an  SIC 
code  (or  narrative  description)  other 


than  those  listed  at  40  CFR  122.26(b)(14) 
may  obtain  NPDES  permit  coverage. 
However,  these  tenants  may  also  be 
addressed  through  agreements  between 
the  airport  authority  and  the  tenant  with 
regards  to  appropriate  storm  water 
pollution  control. 

As  discussed  in  the  fact  sheet  and 
response  to  comments  accompanying 
the  1995  MSGP,  EPA  encourages  airport 
authorities  and  work  cooperatively  with 
tenants  in  implementing  the 
requirements  of  the  MSGP.  For  example, 
one  SWPPP  could  be  developed  for  the 
entire  airport  which  addresses  the 
pollution  control  activities  to  be 
implemented  by  the  airport  authority 
and  all  its  tenants.  Each  individual 
tenant  would  only  be  responsible  for 
implementing  the  portion  of  the  SWPPP 
which  applied  to  his  or  her  specific 
facility. 

In  addition,  the  MSGP  requires 
monitoring  for  an  airport  as  a  whole, 
and  this  could  be  accomplished  most 
.easily  by  permittees  working  together. 
Facilities  which  are  not  co-permittees 
under  the  MSGP,  or  which  receive 
individual  permits  would  have  to 
comply  with  the  monitoring  and  SWPPP 
requirements  of  the  MSGP  (or  their 
individual  storm  water  NPDES  permit) 
on  their  own. 

Another  commenter  noted  that  a 
facility  such  as  a  car  hauler  may  be 
situated  next  to  a  car  manufacturer. 
Concern  was  expressed  that  the  car 
hauler  might  be  required  to  comply  with 
the  SWPPP  and  monitoring 
requirements  of  the  cm  manufacturer.  In 
response,  EPA  points  out  that  the 
requirements  for  the  car  manufacturer 
would  not  apply  to  the  car  hauler  in 
such  a  situation  since  the  car  hauler 
would  be  a  different  operator.  In 
addition,  in  response  to  another 
comment,  in  situations  where  one 
industrial  plant  includes  separate 
operations  which  fall  into  more  than 
one  sector,  the  SWPPP  and  monitoring 
requirements  for  the  individual  co- 
located  facilities  do  not  necessarily  have 
to  be  implemented  throughout  the  entire 
facihty.  For  example,  in  the  case  of  a 
landfill  at  a  wood  treatment  facility,  the 
SWPPP  requirements  for  the  landfill 
would  most  likely  be  appropriate  only 
for  the  landfill  portion  of  the  facility. 

Exemption  for  Existing  Facilities 

A  commenter  recommended  that  only 
new  facilities  should  be  subject  to  storm 
water  permitting  requirements  since 
they  can  incorporate  appropriate 
controls  into  the  design  of  ihe  new 
facility.  The  commenter  recommended 
that  existing  facilities  should  be  exempt. 

In  response,  EPA  points  out  that 
Section  402(p)  of  the  Clean  Water  Act, 
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as  amended  by  the  Water  Quality  Act  of 
1987,  requires  NPDES  permits  for  new 
and  existing  storm  water  discharges 
associated  with  industrial  activity.  As 
such,  EPA  cannot  waive  storm  water 
permit  requirements  for  existing 
industrial  facilities  as  recommended  by 
the  commenter. 

Flexibility  of  the  MSGP 

Several  commenters  raised  a  number 
of  concerns  and  questions  related  to  the 
flexibility  provided  by  the  MSGP  for 
different  types  of  facilities.  A 
commenter  recommended  that  the 
MSGP  only  require  cost-effective 
requirements  and  that  the  effects  on 
small  businesses  be  considered.  In 
response,  EPA  believes  that  the 
requirements  of  the  MSGP  are 
reasonable  and  cost-effective.  The 
MSGP  was  issued  in  1995  after  a 
thorough  consideration  of  the 
information  in  the  group  applications 
concerning  available  storm  water 
pollution  controls  at  different  types  of 
industries,  the  costs  of  the  controls,  and 
the  comments  which  were  received  on 
the  proposed  MSGP.  EPA  concluded 
that  the  effects  on  small  businesses 
would  not  be  significant,  both  for  the 
original  MSGP  issuance  and  for  today's 
modification  (see  60  FR  51067  and 
Section  Vm  of  the  fact  sheet 
accompanying  today's  modification). 
The  commenter  also  recommended  that 
the  MSGP  only  require  structural 
controls  as  a  last  resort  and  that  non- 
structural controls  should  be  the 
preferred  means  of  pollutant  control. 
With  regard  to  this  issue,  EPA  believes 
that  the  MSGP  does  provide  flexibility 
to  permittees  in  selecting  an  appropriate 
mix  of  structural  and  non-structural 
controls  for  their  SWPPPs.  Although 
numerous  industry-specific  BMPs  are 
included  in  the  MSGP,  the  language  of 
the  permit  usually  only  requires  that 
they  be  considered  and  included  when 
appropriate  as  opposed  to  being 
absolute  requirements.  Furthermore,  if 
non-structural  controls  by  themselves 
adequately  control  pollutants  in  the 
discharges,  then  a  SWPPP  could  consist 
solely  of  such  controls. 

Gommenters  also  raised  several 
specific  concerns  regarding  the  MSGP. 
CDne  commenter  expressed  concern  that 
the  spill  prevention  and  response 
requirements  of  SWPPPs  could 
duplicate  other  existing  requirements 
for  spill  prevention  and  response.  In 
response,  EPA  points  out  that  SWPPPs 
may  include  by  reference  spill 
prevention  and  response  programs 
which  have  already  been  developed  by 
a  facility  in  accordance  with  another 
program.  Another  commenter 
recommended  that  only  reportable  spills 


and  leaks  be  listed  when  developing  a 
description  of  potential  pollutant 
sources  for  a  SWPPP.  In  response  to  this 
concern,  EPA  notes  that  spills  and  leaks 
involving  less  than  reportable  quantities 
may  nevertheless  degrade  storm  water 
quality.  The  MSGP  requires  a  listing  of 
"significant"  spills  and  leaks  which 
EPA  believes  is  reasonable  for  ensuring 
appropriate  consideration  of  this  matter 
when  developing  SWPPPs. 

Commenters  also  recommended  that 
additional  non-storm  water  discharges 
should  be  authorized  for  discharge  by  ' 
the  MSGP.  Specifically,  it  was 
recommended  that  the  permit  authorize 
minor  vehicle  wash  water,  de  minimis 
amounts  of  materials  such  as  dirt,  and 
discharges  associated  with  emergency 
situations.  In  response,  EPA  believes 
that  the  list  of  authorized  non-storm 
water  discharges  should  be  limited  to 
minor  discharges  which  are  expected  to 
pose  little  risk  to  the  enviroiunent. 
Discharges  such  as  vehicle  wash  water 
or  discharges  associated  with  emergency 
situations  may  not  fall  into  this 
category.  EPA  also  notes  that  materials 
such  as  "dirt"  are  not  prohibited  from 
storm  water  discharges,  provided  that 
the  amount  of  the  material  in  the 
discharges  has  been  minimized  through 
proper  implementation  of  pollution 
prevention  practices,  and  that  water 
quality  standards  are  not  exceeded. 

A  commenter  also  recommended  that 
the  permit  allow  modification  of 
facilities  without  formal  permit 
modification.  In  response  to  this  issue, 
Part  IV.C  of  the  MSGP  requires  that 
SWPPPs  be  modified  whenever  there  is 
a  change  at  a  facility  which  has  a 
significant  effect  on  the  potential  for 
discharges  of  pollutants  to  waters  of  the 
United  States.  This  provision  is 
intended  to  provide  flexibility  for 
operators  to  accommodate  changes  at  a 
facility  without  formal  permit 
modification. 

Another  conmienter  noted  that  the 
MSGP  expires  in  the  year  2000  and 
recommended  that  EPA  consider  a 
longer  permit  term  such  as  7  years 
which  EPA  has  allowed  in  certain 
special  programs  such  as  Project  XL.  In 
response,  the  flexibilities  provided 
under  Project  XL  (excellence  in 
leadership,  which  is  part  of  the 
government's  reinvention  effort)  are 
intended  to  be  used  in  situations  where 
variation  from  strict  regulatory 
requirements  (sucb  as  maximum  permit 
terms)  would  be  advantageous  to 
permittees  and  the  environment.  It  is 
now  applied  only  to  pilot  projects  after 
intensive  review  of  the  specific 
circumstances  faced  by  individual 
facilities.  Its  broad  application  to  all 
faciUties  regulated  by  the  MSGP  would. 


at  best,  be  premature.  Furthermore,  the 
maximimi  five-year  term  for  NPDES 
permits  is  established  within  the  CWA 
itself  in  section  402(b)(1)(B)  and  cannot 
be  modified  via  Project  XL.  Also, 
information  was  not  provided  in  this 
case  that  a  longer  permit  term  is  needed 
by  permittees  or  that  the  environment 
would  benefit.  Therefore,  the  expiration 
date  of  the  MSGP  was  not  changed. 

Comments  Concerning  Monitoring 
Requirements  of  the  MSGP 

Numerous  comments  and  questions 
were  received  regarding  the  monitoring 
requirements  of  the  MSGP.  The 
Agency's  responses  to  these  comments 
are  grouped  below  by  subject  matter. 

Use  of  Monitoring  Data  Collected  Under 
the  Baseline  Industrial  General  Permit 
To  Satisfy  MSGP  Fourth  Year 
Monitoring  Requirements 

For  transitioning  Baseline  Industrial 
General  Permittees,  EPA  proposed  (62 
FR  37464)  that  facilities  may  use  their 
most  recent  monitoring  results  for 
averaging  purposes  to  see  if  monitoring 
would  be  required  on  an  outfall-by- 
outfall,  pollutant-by-pollutant  basis 
during  the  fourth  year  of  the  MSGP. 
EPA  clarified  in  Section  III.D.4  of  the 
preamble  to  the  proposed  modification 
(62  FR  37459)  that  the  usable 
monitoring  data  was  limited  to  the  two 
most  recent  sampling  events  conducted 
for  the  BaseUne  Industrial  General 
Permit.  One  commenter  stated  that 
using  only  two  data  points  was 
inconsistent  with  the  intent  of  the 
MSGP  as  originally  published  in  1995. 
which  required  a  minimum  of  four  data 
points  to  determine  the  effectiveness  of 
a  facility's  SWPPP.  In  response,  EPA 
believes  that  for  transitioning  Baseline 
Industrial  General  Permittees  that  have 
been  monitoring  their  industrial  storm 
water  discharges,  the  two  most  recent 
semi-annual  or  annual  data  points 
should  provide  sufficient  information  to 
reflect  the  effectiveness  of  a  facility's 
storm  water  pollution  prevention  plan 
at  reducing  the  release  of  pollutants. 
The  final  permit  modification  has  been 
revised  to  clarify  that  monitoring  results 
from  the  last  two  semi-annual  or  annual 
sampling  events  may  be  used  by 
transitioning  Baseline  Industrial  General 
Permittees  to  satisfy  this  requirement. 

Issues  Relating  to  the  Benchmark 
Criteria  for  Anal)rtical  Monitoring 
Waivers 

Several  comments  were  received 
concerning  the  benchmark 
concentrations  in  Table  3  of  the 
proposed  permit  modification  (62  FR 
37459;  reprinted  from  Table  5  of  the 
original  MSGP  [60  FR  50826]).  The 
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MSGP  currently  provides  a  waiver  on  a 
parameter-by-parameter,  outfall-by- 
outfall  basis  from  the  analytical 
monitoring  requirements  in  the  fourth 
year  of  the  term  of  the  permit  if  the 
average  annual  concentration  of  a 
specific  pollutant  at  a  specific  outfall 
during  the  second  year  sampling  period 
is  less  than  the  benchmark 
concentration.  If  it  is,  then  the  permittee 
is  not  required  to  monitor  for  that 
pollutant  at  that  outfall  during  the 
fourth  year  monitoring  period.  The  final 
modified  MSGP  also  provides  this 
waiver  on  an  outfall-by-outfall, 
pollutant-by-pollutant  basis  for  facilities 
transferring  to  the  MSGP  if  the  average 
of  the  two  most  recent  sampling  results 
for  a  specific  pollutant  at  a  specific 
outfall  from  the  baseline  industrial 
permit  is  lesslhan  the  MSGP's 
benchmarks  values,  provided  sampling 
was  required  by  the  BGP  for  the 
appropriate  parameters. 

Commenters  expressed  concern  that 
the  benchmark  concentrations  were  in 
effect  numeric  effluent  limitations  for 
storm  water  discharges.  However,  as 
pointed  out  by  EPA  when  the  MSGP 
was  originally  issued  in  1995,  the 
benchmarks  are  not  storm  water  effluent 
limitations.  The  benchmarks  provide  a 
means  for  identifying  low  risk 
discharges  for  which  additional 
monitoring  should  not  be  required  in 
the  fourth  year  of  the  term  of  the  permit. 
The  benchmarks  also  provide  an 
incentive  for  facihties  to  implement  an 
effective  SWPPP  by  eliminating  the 
fourth  year  monitoring  requirement  if 
they  comply  with  the  benchmarks. 
However,  a  facility  would  not 
necessarily  be  in  noncompliance  with 
the  permit  if  the  facility  does  not 
comply  with  the  benclunarks. 
Compliance  with  the  permit  would  be 
based  largely  on  whether  a  fiadlity 
develops  and  implements  a  SWPPP  in 
accordance  with  the  permit 
requirements. 

Commenters  also  objected  that  some 
of  the  benchmark  concentrations  were 
too  stringent.  In  response,  EPA  points 
out  that  the  benchmarks  in  the  1995 
MSGP  were  revised  from  the  proposed 
concentrations  in  response  to  similar 
comments  on  the  proposed  MSGP.  EPA 
believes  that  the  Iwnchmarks  are 
suitable  for  the  primary  purpose  noted 
above  (i.e.,  identifying  low  risk 
discharges). 

Ajiother  commenter  objected  that  the 
benchmarks  do  not  take  into 
consideration  the  dilution  in  the 
receiving  water.  This  issue  was  also 
raised  during  the  issuance  of  the 
original  MSGP.  In  addition  to  being 
indicators  of  low  risk  discharges,  the 
benchmarks  are  also  intended  to  be 


indicators  of  whether  an  effective 
SWPPP  is  being  implemented  at  a 
facility.  The  end-of-pipe  concentrations 
are  more  appropriate  when  judging  the 
effectiveness  of  a  SWPPP  than  a 
concentration  which  is  adjusted  based 
on  the  available  dilution  in  the 
receiving  water.  As  such,  the  MSGP's 
benchmark  concentrations  do  not 
consider  dilution  as  suggested  by  the 
commenter. 

Another  commenter  expressed 
concern  that  some  of  the  benchmarks 
were  based  on  the  highest  method 
detection  limit  multiplied  by  a  factor  of 
3.18.  The  commenter  noted  that  based 
on  recent  discussions  with  EPA,  another 
multiple  may  be  recommended  in  futiue 
guidance.  In  response,  EPA  points  out 
that  the  multiple  used  for  the 
benchmarks  was  based  on  the  gviidance 
available  when  the  MSGP  was  issued  in 
1995.  EPA  has  not  yet  finaHzed  the 
additional  guidance  referred  to  by  the 
commenter.  The  benchmarks  are  based 
on  the  latest  available  guidance  and 
EPA  therefore  believes  they  are 
appropriate. 

Another  commenter  argued  that  the 
benchmark  concentrations  should  take 
into  consideration  the  effect  of  naturally 
occurring  pollutants  at  different 
locations.  In  response,  the  final  storm 
water  regulations  of  November  16, 1990 
(55  PR  48010)  clarify  that  dischargers 
are  responsible  for  the  quality  of  their 
discharges  regardless  of  the  source  of 
the  pollutants.  As  such,  the  benchmark 
concentrations  do  not  consider  the 
effects  of  naturally  occurring  pollutants 
on  storm  water  discharges. 

Visual  Examinations 

Several  commenters  objected  to  the 
requirement  in  the  MSGP  for  visual 
examinations.  A  commenter  argued  that 
such  sampling  would  not  be  useful,  nor 
would  permittees  make  meaningful 
modifications  to  their  SWPPPs  based  on 
the  results.  The  commenter  noted  that 
storm  water  can  pick  up  sediment  and 
debris  naturally. 

Most  sectors  of  the  MSGP  require 
quarterly  visual  examinations  (except 
Sector  S  which  covers  air 
transportation).  EPA  disagrees  with  the 
commenter  concerning  the  usefulness  of 
the  visual  examinations.  Materials  such 
as  sediment  and  debris  are  pollutants 
which  can  degrade  downstream 
receiving  waters.  The  presence  of  such 
materials  in  storm  water,  as  well  as 
other  indicators  of  pollution  such  as  an 
oil  sheen,  foam  or  scum,  are  a  measure 
of  the  degree  to  which  a  SWPPP  is  being 
successfully  implemented  and  the 
potential  effects  of  these  discharges  on 
receiving  waters.  Further,  the  likely 
origin  of  such  materials  at  a  facility 


should  be  readily  apparent  in  many 
cases  so  that  a  permittee  may 
appropriately  modify  the  SWPPP  or  its 
implementation. 

A  commenter  suggested  that  visual  ' 
examinations  only  be  required  at  the 
time  a  facility  inspection  takes  place, 
regardless  of  whether  rain  and 
discharges  are  ocauring  at  that  time. 
Visual  examinations  would  only  be 
conducted  if  a  sample  were  available.  In 
response,  EPA  believes  that  this 
recommendation  would  be  inadequate 
to  fulfill  the  intent  of  the  visual 
examinations  since  in  most  instances 
rainfall  would  not  coincide  with  the 
regular  facility  inspections.  As  such,  the 
permit  was  not  modified  in  accordance 
with  this  recommendation. 

A  commenter  also  noted  that 
discharges  from  oil  and  gas  facilities 
may  be  controlled  discharges  from 
bermed  areas.  The  commenter  argued 
that  a  visual  examination  of  the  surface 
of  the  water  can  be  made  prior  to  the 
controlled  releases  and  that  a  visual 
examination  of  samples  should  not  be 
required  in  addition  to  such 
observations.  In  response,  EPA  believes 
that  the  visual  examinations  could 
provide  useful  information  beyond  that 
provided  by  observations  of  the  surface 
of  the  bermed  water.  The  discharger 
may  observe  additional  indicators  of 
pollution  (such  as  turbidity,  odor  or 
color)  which  may  be  less  apparent  fit>m 
observations  of  the  siirface  of  the  water. 
Moreover,  the  visual  examinations  are 
quick  and  inexpensive  and  should  not 
place  a  significant  burden  on 
permittees.  As  such,  EPA  has  not 
modified  the  MSGP  in  response  to  this 
comment. 

Compliance  Monitoring  by  the  Timber 
Industry 

A  commenter  expressed  concern 
regarding  the  effluent  limitations 
guidelines  (ELGs)  which  were  proposed 
to  be  added  for  discharges  associated 
with  the  spray  down  of  lumber  and 
wood  products  in  storage  yards  (wet 
decking)  used  by  the  timber  industry. 
The  proposal  would  add  to  the  MSGP 
the  ELGs  from  40  CFR  Part  429,  Subpart 
I  for  "debris"  and  pH.  These  ELGs  were 
inadvertently  omitted  from  the  MSGP 
when  it  was  originally  issued  in  1995. 

The  commenter  objected  that  the 
proposed  ELG  for  "debris"  in  the 
discharges  would  be  too  lax.  The  term 
"debris"  refers  to  woody  material  such 
as  bark,  twigs,  branches,  heartwood  or 
sapwood  that  does  not  pass  through  a 
2.54  cm  (1.0  inch)  diameter  round 
opening  and  is  present  in  the  discharge. 
The  commenter  recommended  that  the 
limit  be  set  at  Vt  inch  instead.  The 
commenter  also  recommended  more 
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frequent  monitoring  than  once/year  as 
proposed.  In  addition,  the  commenter 
noted  that  discharges  would  be  allowed 
provided  no  chemicals  were  used  in  the 
spray  and  no  chemicals  were  applied  to 
the  wood  during  storage.  The 
commenter  recommended  that  the 
permit  also  prohibit  discharges  if 
chemicals  had  been  used  prior'  to 
storage. 

In  response  to  these  concerns,  EPA 
proposed  the  modification  to  include 
promulgated  ELGs  for  wet  deck 
discharges  which  were  inadvertently 
omitted  from  the  MSGP.  The  definition 
of  the  term  "debris"  was  established 
when  the  ELGs  for  the  timber  industry 
were  promulgated  in  1981.  Comments 
on  the  ELG  for  "debris"  should  have 
been  submitted  at  the  time  of  the 
development  of  the  guidelines.  EPA  also 
believes  that  the  monitoring  frequency 
for  debris  and  pH  is  appropriate 
considering  the  risks  posed  by  the 
discharges,  and  is  generally  consistent 
with  other  compliance  monitoring 
frequencies  in  the  MSGP. 

Usefulness  of  Monitoring  Results 

Several  commenters  objected  that  the 
monitoring  requirements  of  the  MSGP 
may  not  provide  useful  information  and 
could  simply  divert  resources  away 
from  effective  implementation  of  the 
SWPPPs.  These  commenters  argued  that 
site  inspections  would  be  adequate  for 
effectively  controlling  pollutants.  The 
commenters  also  argued  that  EPA 
should  be  focusing  more  on  receiving 
water  monitoring  to  evaluate  the  overall 
health  of  the  receiving  waters  in  a  given 
watershed.  According  to  the 
commenters,  this  type  of  monitoring 
would  be  more  consistent  with 
recommendations  which  are  being 
developed  by  EPA's  Urban  Wet  Weather 
Flows  Advisory  Committee. 

In  response,  EPA  believes  that  the 
monitoring  requirements  of  the  MSGP 
are  appropriate  despite  the  points  made 
by  the  commenters.  For  most  facilities, 
as  recommended  by  the  commenters, 
the  MSGP  only  requires  site  inspections 
as  opposed  to  analytical  monitoring.  Of 
the  over  10,000  facilities  currently 
covered  by  the  MSGP,  only  about  2,600 
(or  approximately  26%)  indicated  on 
their  NOIs  that  they  would  fall  into  a 
category  for  which  monitoring  is 
required.  The  monitoring  requirements 
are  also  targeted  toward  the  highest  risk 
facilities  as  determined  by  the  storm 
water  monitoring  data  submitted  with 
the  group  apphcations.  EPA  does  not 
necessarily  agree  that  site  inspections 
(or  even  visual  examinations)  are 
adequate  as  a  complete  substitute  for 
analytical  monitoring.  Visual  site 
inspections  may  simply  overlook 


significant  sources  of  pollutants  which 
contribute  to  storm  water  pollution,  and 
visual  examinations  of  discharges  will 
not  detect  certain  pollutants  such  as 
dissolved  metals.  Analytical  monitoring 
is  still  useful  in  identifying  and 
evaluating  important  specific  sources  of 
pollutants. 

EPA  agrees  with  many  of  the  points 
made  the  commenters  regarding  the 
benefits  of  watershed  and  receiving 
water  monitoring.  In  1996,  EPA  and  the 
Center  for  Watershed  Protection 
published  a  report  entitled 
Environmental  Indicators  to  Assess 
Stormwater  Control  Programs  and 
Practices"  which  lays  out  numerous 
alternatives  to  chemical  monitoring  to 
assess  the  environmental  effects  of 
storm  water  discharges  and  measure  the 
progress  of  storm  water  management 
programs.  However,  at  the  present  time, 
we  also  believe  that  the  monitoring 
requirements  of  the  MSGP  are 
appropriate  to  gather  additional 
information  on  the  quality  of  storm 
water  discharges  from  specific  sources 
and  assess  the  effectiveness  of  the 
SWPPPs  which  are  currently  being 
implemented.  A  shift  toward  more 
resource  monitoring  and  less  chemical 
monitoring  may  be  appropriate  over 
time  as  additional  data  are  gathered. 
Facilities  wishing  to  pursue  watershed 
monitoring,  or  receiving  water 
monitoring  as  an  alternative  to  the 
monitoring  requirements  of  the  MSGP  at 
this  time  should  pursue  individual 
permits  or  an  alternate  general  permit. 

Using  Representative  Outfalls 

The  MSGP  provides  that  when  a 
facility  has  two  or  more  outfalls  which 
are  "substantially  identical."  only  one 
of  the  outfalls  needs  to  be  monitored. 
However,  a  commenter  objected  that  the 
criteria  for  determining  whether  two 
outfalls  are  "substantially  identical"  are 
too  stringent  and  inflexible. 

EPA  disagrees  that  the  MSGP  is  too 
inflexible  in  this  regard.  The  permit 
simply  requires  an  explanation  in  the 
SWPPP  of  why  the  discharges  from  the 
outfalls  would  be  similar  based  on  a 
review  of  the  industrial  activities  and 
pollutant  controls  in  the  drainage  areas 
of  the  outfalls.  These  requirements  do 
not  impose  an  excessive  burden  on 
permittees. 

Arid  Climate  Issues 

A  commenter  noted  that  in  arid  areas 
of  the  country,  a  quarter  may  pass  with 
no  measurable  storm  water  discharges. 
The  commenter  asked  how  an  annual 
average  would  be  determined  for 
purposes  of  comparison  with  permit 
benchmark  values;  i.e.,  should  a  zero  be 
included  in  determining  the  cuinual 


average  or  should  the  average  be  based 
solely  on  actual  data  measurements 
collected  during  the  year. 

The  MSGP  requires  that  the  average 
concentration  be  determined  on  the 
basis  of  all  monitoring  data  collected 
during  the  monitoring  year.  Therefore,  a 
zero  would  not  be  included  in 
determining  the  annual  average  if  a 
discharge  did  not  occur  within  a 
particular  quarter;  only  actual 
monitoring  results  would  be  used. 

New  Mexico  Issues 

A  commenter  asked  whether  the  low 
concentration  waiver  for  Sector  O 
(steam  electric  power  plants)  would 
apply  to  the  additional  monitoring 
requirements  set  forth  in  Part  XII  of  the 
MSGP  (State  certification  requirements) 
for  New  Mexico.  In  response,  EPA  is 
clarifying  that  the  low  concentration 
waiver  applies  not  only  to  pollutants 
listed  in  Part  XI,  such  as  the  one  for  total 
recoverable  iron  found  in  Table  O-l, 
but  also  to  the  additional  pollutants 
listed  in  Part  XII  for  dischargers  located 
in  New  Mexico. 

The  commenter  also  asked  about  the 
basis  for  the  list  of  additional  pollutants 
to  be  monitored  for  Sector  O  facilities  in 
New  Mexico.  In  response,  EPA  points 
out  that  monitoring  for  these  pollutants 
was  determined  by  the  State  to  be 
necessary  to  ensure  compliance  with 
State  water  quality  standards  based  on 
a  review  of  the  monitoring  data 
submitted  by  facilities  in  the  sector. 

The  commenter  also  objected  to  the 
benchmark  concentration  of  100  mg/1 
for  total  suspended  solids  arguing  that 
it  is  not  appropriate  for  the  arid 
southwest  which  has  less  vegetation 
than  other  areas.  The  conunenter  noted 
that  the  value  of  100  mg/1  was  derived 
from  the  Nationwide  Urban  Runoff 
Program  (NURP)  study  which  looked  at 
urban  runoff  at  28  locations  around  the 
country,  but  generally  excluding  the 
arid  southwest.  However.  EPA  believes 
that  it  would  be  difficult  to  try  to 
develop  different  benchmarks  for 
different  areas  of  the  country  as  the 
commenter  suggested.  In  addition,  many- 
facilities  in  the  arid  southwest  are 
already  covered  by  the  MSGP  and  we 
have  no  evidence  that  the  benchmark 
for  total  suspended  solids  is 
unworkable.  Therefore,  no  changes  were 
made  in  response  to  this  comment. 

Miscellaneous  Monitoring  Issues 

A  number  of  miscellaneous  comments 
and  questions  were  received  concerning 
the  monitoring  requirements  of  the 
MSGP.  One  commenter  objected  to  the 
requirement  to  test  the  runoff  from 
storms  of  at  least  0.1  inches  of  rain  that 
occur  at  least  72  hours  from  the 
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previous  such  event.  The  commenter 
noted  that  such  restrictions  can  be 
problematic  in  arid  areas  as  well  as 
areas  where  rainfall  is  common.  In 
response,  EPA  believes  that  the  MSGP's 
provisions  for  monitoring  waivers 
adequately  address  these  concerns.  For 
arid  areas,  the  MSGP  includes  a  waiver 
from  monitoring  requirements  when  dry 
conditions  persist  for  extended  periods 
of  time.  A  waiver  is  also  available  for 
wetter  areas  of  the  country  where  a  time 
period  less  than  72  hours  between 
storms  is  representative  of  local 
conditions. 

Another  commenter  recommended 
that  monitoring  results  not  be  used  for 
enforcement  purposes.  In  response,  the 
purpose  of  the  monitoring  is  primarily 
to  assist  the  facility  in  evaluating 
whether  the  SWPPP  is  being 
successfully  implemented  and 
identifying  any  shortcomings.  In 
addition,  the  overall  risks  posed  by  a 
given  facility  can  be  evaluated. 
However,  aside  from  the  small  niunber 
of  facilities  subject  to  effluent 
limitations  guidelines,  the  MSGP 
includes  few  numeric  effluent 
limitations  for  which  permittees  are 
subject  to  enforcement  action  where 
there  are  excursions  above  these  limits. 
For  most  facilities,  compliance  with  the 
MSGP  would  be  based  largely  on 
whether  or  not  the  faciUty  had 
developed  and  was  implementing  an 
adequate  SWPPP. 

One  commenter  also  expressed 
concern  regarding  the  effects  of  the 
monitoring  requirements  on  small 
businesses.  The  effects  on  small 
businesses  of  the  original  MSGP  and 
today's  modification  were  both 
considered  by  EPA  (see  60  FR  51067 
and  Section  Vm  of  the  fact  sheet 
accompanying  today's  permit 
modification).  EPA  concluded  that  the 
permit  requirements  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Another  commenter  objected  to  the 
test  method  for  total  phenols,  EPA 
method  420.1.  The  commenter  noted 
that  total  phenols  is  included  in  Table 
5  of  the  fact  sheet  which  sets  forth  the 
benchmark  concentrations  for  the  fourth 
year  monitoring  waiver.  The  commenter 
argued  that  the  test  method  fails  to 
detect  some  priority  pollutant  phenols 
and  should  not  be  used  in  the  permit. 
In  response,  NPDES  regulations  at  40 
CFR 136  require  that  test  methods 
approved  under  40  CFR  136  be  used  for 
the  monitoring  which  is  required  by 
NPDES  permits,  unless  alternate 
methods  have  been  approved.  The  only 
currently  approved  method  for  total 
phenols  is  EPA  method  420.1  and  . 


therefore  the  permit  retains  the 
requirement  for  the  use  of  this  method. 

Another  commenter  noted  that 
"subsectors"  of  a  larger  facility  may 
occupy  only  a  small  fraction  of  an 
overall  facility  and  may  contribute  little 
in  the  way  of  storm  water  pollutants. 
The  commenter  argued  that  monitoring 
should  not  be  required  for  such 
subsectors  unless  there  is  concern  that 
there  may  be  pollutants  fitim  the 
activities  of  the  subsector.  In  response, 
a  subsector  of  a  larger  facility  may  be 
required  to  monitor  because  the 
subsector  falls  into  a  sector  of  the  MSGP 
which  requires  monitoring.  However, 
this  is  simply  a  consequence  of  the  fact 
that  the  industrial  activity  in  question 
was  identified  as  a  high  risk  activity  by 
the  group  application  monitoring  data. 
As  such,  EPA  believes  that  the 
monitoring  requirement  is  appropriate. 
However,  the  MSGP  does  not  require 
that  the  entire  facility  monitor  storm 
water  because  of  the  presence  of  a  small 
subsector  for  which  monitoring  is 
required.  In  addition,  the  MSGP 
provides  that  monitoring  would  not  be 
required  if  permittees  can  certify  on  a 
pollutant-by-pollutant,  outfall-by-outfall 
basis  that  their  industrial  activities  are 
not  exposed  to  storm  water. 

One  commenter  requested  that  the 
MSGP  not  require  that  monitoring  data 
be  submitted  to  the  corresponding  State 
environmental  management  agency  as 
well  as  to  EPA.  Some  States  had 
required  submittal  of  monitoring  data  as 
a  requirement  of  their  Clean  Water  Act 
Section  401  certification  for  the  MSGP 
as  originally  published  in  1995.  In 
response,  EPA  points  out  that  States 
may  require  the  addition  of  any  special 
conditions  in  the  MSGP  which  they 
believe  are  necessary  to  ensiue 
compliance  with  applicable  State 
requirements.  EPA  believes  this  is  not 
an  unreasonable  condition  and  no 
changes  were  made  to  the  MSGP  in 
response  to  the  comment. 

Another  commenter  recommended 
that  the  construction  industry  not  be 
subject  to  .analytical  monitoring 
requirements.  In  response,  EPA  notes 
that  the  MSGP  only  regulates  onsite 
construction  discharges  at  permitted 
industrial  facilities  consisting  of  less 
than  five  acres  of  disturbance. 
Analytical  monitoring  is  not  required  at 
such  construction  projects  as 
recommended  by  the  commenter. 
Construction  projects  disturbing  five  or 
more  acres  are  regulated  by  separate 
individual  or  general  permits  in  non- 
NPDES  delegated  states  which,  as 
recommended  by  the  commenter, 
usually  do  not  require  analytical 
monitoring  of  storm  water  discharges. 


Another  commenter  expressed 
concern  regarding  Part  J.4.a  of  Sector  J 
of  the  MSGP  which  prohibits  dilution  of 
mine  dewatering  discharges  with  "other 
storm  water  runoff  or  flows"  to  meet  the 
effluent  limitation  guideline.  The 
commenter  was  concerned  that  the 
wording  implied  that  dilution  would  be 
acceptable  if  water  sources  other  than 
those  specifically  mentioned  were  used 
as  the  dilution  water.  In  response,  EPA 
believes  that  the  condition  is 
sufficiently  clear  that  mine  dewatering 
discharges  are  not  to  be  diluted  with 
any  other  water  sources  to  comply  with 
the  effluent  Umitation.  As  such,  no 
changes  were  made  to  the  permit  in 
response  to  the  comment. . 

A  commenter  disagreed  with  what  the 
commenter  perceived  to  be  a  proposal  to 
authorize  storm  water  discharges  from 
open  dumps  which  receive  wastes  from 
"vehicle  maintenance,  truck  washing 
and/or  recycling"  facilities.  In  addition, 
if  such  fadUties  were  authorized  to 
discharge,  the  commenter  recommended 
monitoring  for  oil  and  grease  at  a 
minimiun.  In  response,  EPA  notes  that 
the  July  11, 1997,  proposed  permit 
modification  included  the  proposal  to 
authorize  industrial  storm  water  &Y>in 
open  dimips  which  was  one  of  the 
categories  of  facilities  covered  by  the 
Baseline  Industrial  General  Permit  but 
originally  excluded  from  the  MSGP. 
Open  dumps  were  not  included  in 
Sector  L  of  the  original  MSGP  which 
covered  only  landfills  and  land 
application  sites.  The  reference  to 
"vehicle  maintenance,  truck  washing, 
and/or  recycling"  in  Sector  L  pertains  to 
the  overall  requirements  of  the  MSGP 
for  co-located  facilities.  For  example,  if 
a  particular  landfill  includes  a  vehicle 
maintenance  facility  at  the  same 
location,  the  requirements  of  Sector  P, 
including  its  monitoring  requirements, 
would  apply  to  that  portion  of  the 
overall  facility.  Although  Sector  P  does 
not  require  monitoring  for  oil  and 
grease,  EPA  believes  that  the 
requirements  are  appropriate  based  on 
the  data  received  in  the  group 
applications. 

Another  commenter  requested  a 
clarification  of  the  monitoring  schedule 
which  would  apply  to  new  facilities 
seeking  coverage  imder  the  MSGP,  other 
than  facilities  transferring  from  the  BGP. 
In  response,  new  facilities  other  than 
baseline  industrial  permit  facilities 
which  seek  coverage  under  the  MSGP  at 
this  time  would  only  be  subject  to  the 
monitoring  requirements  during  the 
fourth  year  of  the  MSGP  (i.e.,  October  1, 
1998— September  30, 1999).  It  shoiild 
also  be  noted,  however,  that  the  MSGP 
also  includes  aimual  or  quarterly 
compliance  monitoring  for  a  small 
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number  of  facilities  with  discharges 
subject  to  numeric  effluent  limitations. 
The  compliance  monitoring 
requirements  would  apply  immediately 
upon  submittal  of  the  NOI. 

Concern  was  also  expressed  regarding 
the  availability  of  laboratories  to 
perform  the  analytical  tests  required  by 
the  MSGP.  In  response,  EPA  points  out 
that  except  for  facilities  subject  to 
effluent  limitations  guidelines,  the 
MSGP  does  not  require  additional 
analytical  testing  until  the  last  quarter  of 
the  1998  calendar  year.  This  should 
provide  adequate  lead  time  for 
permittees  to  ensure  the  availability  of 
a  testing  laboratory  for  their  samples. 
Moreover,  many  transitioning  baseline 
industrial  permit  facilities  will  no 
longer  be  subject  to  analytical 
monitoring  once  they  transfer  to  the 
MSGP. 

No  Exposure  Incentive 

Several  commenters  expressed 
concern  regarding  EPA's  proposal  for  a 
"no  exposure  incentive"  and  the 
potential  effects  of  this  proposal  on  the 
MSGP.  This  proposal  is  being  developed 
in  connection  with  the  development  of 
regulations  under  CWA  section 
402(p)(6)  (aka  "Phase  U"). 

The  Phase  n  storm  water  regulations 
were  proposed  by  EPA  on  January  9, 
1998  (63  FR  1536)  with  a  90  day 
comment  period.  The  regulations  are 
scheduled  to  be  finalized  by  March  1, 
1999.  In  the  meantime,  the  requirements 
of  existing  storm  water  regulations  will 
continue  to  apply.  Comments  on  the 
"no  exposure  incentive"  proposal 
should  have  been  submitted  during  the 
comment  period  for  the  Phase  II 
regulations. 

Consistency  With  EPA's  Long  Temt 
NPDES  Permitting  Strategy 

A  commenter  noted  that  EPA's  long 
term  NPDES  permitting  strategy  for 
industries  calls  for  industry-specific 
permitting  as  the  third  tier,  with 
watershed  permitting  as  the  second  tier. 
The  commenter  argued  that  in 
accordance  with  this  strategy,  EPA 
should  be  engaging  in  watershed 
permitting  prior  to  industry-specific 
permitting. 

In  response,  EPA  would  encourage 
that  special  watershed  permits  be  issued 
where  they  are  needed.  However,  EPA 
also  points  out  that  storm  water 
permitting  for  industrial  sources  does 
not  necessarily  have  to  follow  the  tiered 
schedule  exactly  as  set  forth  in  the  long 
term  permitting  strategy.  Further,  the 
MSGP  was  the  end  result  of  the  group 
permit  application  process  for  industrial 
storm  water  dischargers  provided  by  the 
regulations  at  40  CFR  122.26(c)(2).  EPA 


had  a  responsibility  to  develop  timely 
industry-specific  storm  water  permits  in 
response  to  the  group  applications 
which  were  submitted. 

Orphan  Facility  Economic  Advantage 

Several  commenters  objected  to  the 
proposed  inclusion  of  the  "orphan" 
facilities  in  the  MSGP,  arguing  that  such 
facilities  would  receive  an  economic 
advantage  over  facilities  which 
participated  in  the  group  application 
process.  In  response,  EPA  notes  that 
essentially  the  same  issue  arose  during 
the  issuance  of  the  MSGP  in  1995. 
Commenters  expressed  concern  that  the 
MSGP  would  be  open  to  all  facilities, 
not  just  those  that  had  participated  in 
group  applications.  As  in  1995, 
however,  EPA  has  not  identified  any 
practical  means  of  providing  some  sort 
of  credit  for  group  members.  EPA  notes 
that  the  "orphan"  facilities  have 
required  permit  coverage  under  the 
baseline  industrial  permit  since  1992 
and  have  been  subject  to  the  costs 
associated  with  that  permit  for  a 
considerably  longer  period  of  time  than 
facilities  which  participated  in  the 
group  application  process  and  which 
have  required  permit  coverage  since 
1995. 

A  commenter  also  recommended  that 
storm  water  data  should  be  collected  for 
the  orphan  facilities  to  more 
appropriately  determine  permit 
conditions  for  them.  EPA  disagrees  that 
more  storm  water  data  are  necessarily 
required  to  determine  appropriate 
permit  requirements  for  the  facilities. 
These  facilities  closely  resemble  other 
facilities  in  their  proposed  sectors  and 
should  be  appropriately  regulated  by  the 
requirements  of  those  sectors. 

Permit  as  a  Shield 


A  commenter  requested  that  EPA 
clarify  that  coverage  under  and 
compliance  with  the  MSGP  would 
shield  the  permittee  for  discharges 
which  occur  and  are  not  prohibited  by 
the  permit.  In  response,  EPA  notes  that 
the  MSGP  authorizes  storm  water 
discharges  and  certain  listed  non-storm 
water  discharges,  subject  to  the  terms 
and  conditions  of  the  permit.  These  are 
the  only  discharges  which  are 
authorized  by  the  permit.  CWA  section 
402(k)  provides  that  compUance  with  an 
NPDES  permit  is  also  considered  to  be 
compliance,  for  purposes  of  section  309 
and  505  enforcement,  with  sections  301, 
302,  306,  307  and  403  of  the  Clean 
Water  Act  (except  for  any  standard 
imposed  under  section  307  for  a  toxic 
poUutant  injurious  to  human  health). 
Therefore,  permittees  discharging  in 
compliance  with  the  MSGP  are  not 
shielded  £rom  non-compliance  with  the 


Clean  Water  Act  for  discharges  that  are 
not  identified,  and  thus  autjiorized  and 
limited  by  the  permit. 

Emergency  Planning  and  Community 
Right  to  Know  Act  (EPCRA) 
Requirements 

A  commenter  noted  that  EPCRA 
reporting  requirements  were  modified 
on  May  1. 1997,  (62  FR  23834). 
Addendum  F  of  the  MSGP  provides  a 
list  of  water  priority  chemicals  which 
trigger  certain  additional  SWPPP 
requirements  for  facilities  covered  by 
the  permit.  The  list  of  chemicals  in 
Addendum  F  is  based  on  EPCRA 
reporting  requirements  in  efiiact  in 
September.  1995,  at  the  time  of  the 
issuance  of  the  MSGP. 

The  commenter  also  noted  that  the 
proposed  modification  of  the  MSGP  is 
limited  to  a  few  selected  provisions,  not 
including  the  list  of  diemicals  in 
Addendum  F.  The  commenter  requested 
confirmation  that  Addendum  F  would 
not  be  modified  at  this  time.  EPA  has 
reviewed  this  matter  and  confirms  that 
Addendum  F  is  not  being  modified  at 
this  time.  The  primary  intent  of  the 
current  MSGP  modification  is  to  allow 
coverage  of  "orphan"  facilities  (those 
facilities  covered  by  the  baseline  permit 
but  not  the  MSGP)  under  the  MSGP  and 
for  simplicity,  minimize  the  number  of 
other  modifications. 

Addition  of  Sector  AD  to  the  MSGP 


Several  commenters  expressed 
concerns  over  the  proposed  addition  of 
Sector  AD  to  Part  XI  of  the  MSGP.  One 
commenter  observed  that  there  appears 
to  be  no  need  for  this  sector  since  EPA 
is  proposing  to  modify  the  MSGP  to 
cover  all  facilities  which  were  covered 
by  the  BGP  but  excluded  fi-om  the 
original  MSQ*.  This  commenter  also 
argued  that  there  would  be  no  basis  for 
the  permit  conditions  if  the  type  of 
facilities  to  be  covered  were  not  known. 

In  Section  m.F.4  of  the  draft  fact 
sheet,  EPA  indicated  that  the  modified 
MSGP  should  cover  all  the  facilities 
which  were  covered  by  the  BGP  but 
excluded  fitjm  the  MSGP.  As  such,  we 
expect  that  the  commenter  will  prove  to 
be  correct  regarding  the  need  for  Sector 
AD.  Nevertheless,  EPA  has  retained  the 
sector  in  the  final  modified  MSGP  to 
cover  any  inadvertent  omissions.  In 
addition,  the  sector  provides  for  a 
readily  available  means  for  permitting 
many  Phase  II  storm  water  sources 
which  may  be  designated  by  permitting 
authorities  pursuant  to  40  CFR 
122,26(g)(l)(i).  The  permit  requirements 
for  the  new  sector  are  the  same  as  the 
requirements  in  the  baseline  industrial 
permit.  Based  on  our  experiences  with 
the  BGP,  these  requirements  should  be 
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appropriate  and  sufficiently  flexible  to 
accommodate  a  wide  variety  of  facilities 
which  may  be  permitted  under  Sector 
AD.  If  the  requirements  are 
inappropriate  for  a  given  facility,  an 
individual  permit  could  be  issued. 

Other  commenters  argued  that  general 
permits  may  only  be  issued  for  similar 
(and  identined)  discharges  and  this  may 
not  be  the  case  for  discharges  which 
may  be  covered  by  this  sector.  However, 
NPDES  regulations  at  40  CFR 
122.28(a)(2)(i)  provide  broad  discretion 
when  issuing  general  permits  for  storm 
water  discharges.  EPA  disagrees  that  the 
facilities  and  discharges  which  may  be 
covered  would  be  too  dissimilar  to  be 
covered  by  a  general  permit.  The  permit 
conditions  provide  considerable 
flexibility  and  can  be  applied  to  a  wide 
variety  cd  facilities.  Moreover,  as 
pointed  out  above,  individual  permits 
could  also  be  issued  if  the  requirements 
of  Sector  AD  are  inappropriate  for  a 
particular  facility. 

Commenters ^so  objected  to  some  of 
the  specific  permit  requirements  for 
Sector  AD.  In  particular,  concerns  were 
expressed  regarding:  1)  Part  XI.AD.3.a(2) 
which  only  requires  a  description  of 
sources  which  may  contribute 
"significant"  amounts  of  pollutants  to 
storm  water  discharges;  2)  Part 
XI.AD.3.a(3)  which  only  requires 
"appropriate"  controls  for  a  facility;  3) 
Part  XI.AD.3.a(3)(c)  which  provides  that 
clean  up  equipment  "should"  be 
available  for  spills  as  opposed  to  "must" 
be  available;  4)  Part  XI.AD.3.a(3)(d) 
which  requires  periodic  inspections  but 
fails  to  require  an  inspection  interval 
(e.g.,  once  per  month);  5)  Part 
XI.AD.3.a(3)(g)(i)  which  requires  that 
permittees  only  certify  that  outfalls  have 
been  evaluated  for  non-storm  water 
dischcirges  "if  feasible";  and  6)  the 
perceived  absence  of  requirements  for 
^orm  water  controls  to  capture  and 
remove  pollutants,  and  for  process 
changes  such  as  changes  in  material 
handling  which  could  prevent  pollution 
of  storm  water. 

In  response  to  these  issues,  EPA 
points  out  that  Sector  AD  in  Part  XI 
includes  the  same  conditions  that  were 
included  in  the  Baseline  Industrial 
General  Permit  issued  in  1992.  Further, 
EPA  believes  that  the  language  is 
appropriate  and  ensures  the  necessary 
flexibility  for  the  variety  of  facilities 
which  could  be  covered  by  this  sector. 
EPA  also  points  out  the  Part 
XI.AD.3.a(3)(h)  does  require  a 
consideration  of  structural  storm  water 
controls  to  capture  and  remove 
pollutants  and  requires  that  such 
controls  be  included  in  SWPPPs  when 
appropriate.  In  addition,  the  permit 
requires  a  consideration  of  material 


management  practices  and  whether 
modified  practices  would  be  available  to 
reduce  exposure  of  materials  to  storm 
water  (see  Part  XI.AD.3.a.(3)(c)  for  an 
example). 

One  commenter  requested  that  EPA 
clarify  that  not  all  components  of  the 
SWPPP  required  by  Part  AD  are 
necessarily  applicable  to  all  facilities.  In 
response,  EPA  agrees  that  not  all 
components  of  the  SWPPP  as  described 
may  apply  to  all  facilities.  However, 
each  component  must  be  considered  by 
permittees  in  developing  SWPPPs  and 
included  as  appropriate. 

Another  commenter  identified 
typographical  errors  in  Parts 
XI.AD.3.a(3)(g)(i)  and  3.a(3)(i)  which 
EPA  has  subsequently  corrected  in  the 
final  modified  MSGP.  The  same 
commenter  also  stated  that  Part  XI.AD.4 
only  requires  that  a  comprehensive  site 
compliance  evaluation  be  conducted 
once  a  year,  and  believed  that  EPA's 
intention  was  that  these  evaluations  be 
conducted  "at  least  once  a  year."  In 
response,  EPA  agrees  with  this  comment 
and  has  revised  the  final  modified 
permit  to  allow  for  more  than  one 
evaluation  per  year  in  order  to  address 
changing  conditions  at  facilities  in  a 
more  timely  manner. 

Itidusion  of  Manufacturers  of  Leather 
Products  Into  Sector  V 

Several  commenters  inquired  about 
the  basis  for  EPA's  proposed  inclusion 
of  manufacturers  of  leather  products 
into  Sector  V  which  covers  textile  mills, 
apparel  and  other  fabric  product 
manufacturing.  The  commenters  argued 
that  the  use  of  a  general  permit  for  the 
facilities,  at  a  minimum,  would  require 
a  showing  that  the  facilities  would  have 
similar  discharaes. 

In  response,  EPA  points  out  that 
NPDES  regulations  at  40  C3TI 
122.28(a)(2)(i)  provide  broad  discretion 
when  using  general  permits  for  storm 
water  discharges.  The  criteria  cited  by 
the  commenter  regarding  similarity  of 
discharges  and  other  factors  apply  to 
discharges  other  than  storm  water. 
Nevertheless,  EPAiralieves  that  the 
nature  of  the  operations  and  discharges 
from  leather  products  manufacturers 
would  be  similar  to  other  facilities  in 
Sector  V.  EPA  also  notes  that  the 
facilities  which  are  being  added  to 
Sector  V  manufacture  finished  products 
as  do  the  existing  facilities  in  the  sector. 
Sector  Z  (leather  tanning,  which  is 
another  sector  which  might  have  been 
considered)  covers  facilities  which 
produce  leather  fit)m  animal  hides  and 
skins.  EPA  believes  Sector  V  is  the  more 
appropriate  sector  for  the  leather 
product  manufacturers  since  finished 
products  are  involved  in  both  cases. 


Requirements  of  Sector  N 

A  commenter  expressed  concern 
regarding  some  of  the  specific 
requirements  of  Sector  N  (scrap  and 
waste  recycling)  and  argued  that  some 
of  the  requirements  were  too  inflexible. 
In  response,  EPA  believes  that  the 
commenter  is  mistaken  regarding  the 
perceived  inflexibility  of  this  sector. 
The  permit  generally  requires  that 

certain  BMPs  be  considered  by 

permittees  and  included  in  SWPPPs  as 
appropriate  as  opposed  to  being 
absolute  requirements. 

The  commenter  also  objected  that  the 
requirements  of  this  sector  seemed  to  be 
more  stringent  than  the  requirements  of 
another  sector  which,  in  the 
commenter's  view,  should  have  been  at 
least  as  stringent,  in  response,  EPA 
conducted  a  thorough  review  of 
available  BMPs  and  monitoring 
requirements  for  the  difiierent  sectors 
when  the  MSGP  was  originally  issued  in 
1995.  EPA  believes  that  the 
requirements  of  the  different  sectors, 
such  as  Sector  N,  are  appropriate  based 
on  the  information  submitted  in  the 
group  applications  concerning  available 
BMPs  and  the  monitoring  results  which 
were  submitted.  Therefore,  no  changes 
were  made  in  responsato  this  comment. 

The  commenter  also  recommended 
that  the  majority  of  the  pollutants  for 
which  monitoring  is  required  in  Sector 
N  should  be  deleted.  The  commenter 
recommended  that  monitoring  for  lead 
should  be  the  only  sampling  parameter 
required.  Further,  the  commenter 
recommended  that  only  one  sample 
should  be  required  during  the  term  of 
the  MSGP.  In  response,  EPA  points  out 
that  the  list  of  pollutants  for  which 
monitoring  is  required  by  the  MSGP  is 
based  on  the  data  submitted  in  the 
group  permit  applications.  EPA  believes 
that  the  parameters  selected  for 
monitoring  for  Sector  N  are  appropriate 
based  on  dtese  data.  EPA  also  believes 
that  one  sampling  event  only  during  the 
term  of  the  permit  would  be  inadequate 
to  characterize  the  storm  water 
discharges  from  those  facilities. 
Therefore,  no  changes  have  been  made 
to  this  sector  in  the  permit. 

Response  to  Comments  on  the  Agency's 
Separate  Proposal  to  Modify  Sector  G 

One  commenter  stated  that  it 
generally  agreed  with  EPA's 
interpretation  of  the  applicability  of 
effluent  limitation  guidelines  to  the  ore 
mining  activities  contained  in  Table  G- 
4  of  the  MSGP,  particularly  the  broad 
interpretation  of  the  term  "mine 
drainage"  to  include  runoff  from  waste 
rock  and  overburden.  The  commenter 
requested  that  EPA  reiterate  its  position 
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regarding  this  issue,  but  believes  that 
use  of  the  term  "continuing 
authorization"  for  some  mining 
operations  which  may  have 
misinterpreted  this  table  as  well  as  the 
applicability  of  the  effluent  limitation 
guidelines  in  order  to  obtain  coverage 
under  the  Baseline  Industrial  General 
Permit,  is  incorrect  and  should  be 
deleted. 

On  October  22. 1997,  EPA  proposed 
revisions  to  Sector  G  of  the  MSGP  (62 
FR  54950)  to  (1)  delete  those  portions  of 
Table  G-4  that  address  effluent 
guidelines,  (2)  describe  only  those  parts 
of  a  hard  rock  mining  operation  that 
could  claim  coverage  under  the  permit, 
and  (3)  slightly  expand  the  categories  of 
sources  at  a  hard  rock  mining  and 
dressing  operation  that  could  claim 
coverage  under  the  permit.  EPA 
anticipates  that  this  final  permit 
modification  will  be  published  in  the 
Federal  Register  in  the  near  future  and 
will  clarify  which  discharges  are  eligible 
for  coverage  under  the  MSGP. 

Signatory  Requirements 

One  commenter  recommended  that 
EPA  finalize  its  proposal  of  December 
11.  1996  (61  FR  65268).  regarding 
NPDES  signatory  requirements 
concurrently  with  the  modification  of 
the  MSGP.  This  would  provide  some 
relief  by  giving  facility  managers  the 
authority  to  sign  notifications. 

The  proposal  of  December  11. 1996,  is 
an  extensive  Agency-wide  effort  to 
respond  to  a  directive  issued  by  the 
President  on  February  21, 1995,  which 
directed  Federal  agencies  to  review  their 
regulatory  programs  to  eliminate  any 
obsolete,  ineffective,  or  unduly 
burdensome  regulations.  However.  EPA 
has  not  yet  completed  its  final  response 
to  the  directive.  EPA's  response  to  the 
issue  raised  by  the  commenter  will 
accompany  the  Agency's  overall 
response  to  the  directive. 

Spill  Response  Requirements 

Comments  were  received  suggesting 
that  a  restoration  or  remediation 
requirement  be  incorporated  into  the 
permit  to  address  spills  of  oil  or 
hazardous  substances  which  require 
reporting  to  the  National  Response 
Center. 

In  response.  EPA  believes  that 
appropriate  provisions  are  already  in 
place  which  require  MSGP  permittees 
to:  (1)  implement  measures  to  prevent 
spills  or  unauthorized  releases;  (2) 
ensure  prompt  clean-up  of  such  releases 
to  prevent  their  discharge  during  a 
subsequent  storm  event;  and  (3)  revise 
their  SWPPPs  to  prevent  such  releases 
in  the  future.  EPA  also  points  out  that 
the  purpose  of  the  NPDES  permit 


program  is  to  control  discharges  of 
pollutants  before  they  enter  waters  of 
the  United  States.  Restoration  could  be 
addressed,  however,  through 
enforcement  action  against  a  permittee 
for  noncompUance  with  the  permit. 

Guidance  for  Louisiana,  Oklahoma  and 
Puerto  Rico  Permittees 

Comments  were  received  requesting 
guidance  for  Baseline  Industrial  General 
Permittees  in  the  States  of  Louisiana 
and  Oklahoma  which  were  both 
recently  authorized  to  implement  the 
NPDES  permitting  program  in  lieu  of 
the  EPA.  The  date  when  the  baseline 
industrial  permit  was  issued  in  Puerto 
Rico  was  also  requested.  EPA's 
responses  follow  below  by  area: 

Louisiana 

The  State  of  Louisiana  was  authorized 
by  EPA  to  implement  the  NPDES 
permitting  program,  including  authority 
over  general  permits  such  as  the 
baseline  industrial  permit  and  the 
MSGP,  on  August  27, 1996,  and  regulate 
all  facilities  in  the  State  except  those 
located  on  Indian  country  which  will 
continue  to  be  covered  by  the  EPA. 
Operators  completing  an  NOI  for 
industrial  storm  water  discharge  permit 
coverage  which  answered  "yes"  to  the 
question  of  whether  their  facility  is 
located  on  Indian  country  continue  to 
be  regulated  by  the  EPA. 

In  Louisiana,  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  is  the  State  agency  which 
administexs  the  NPDES  program  except 
in  Indian  country.  Currently,  all 
Baseline  Industrial  General  Permittees 
located  outside  of  Indian  country  in 
Louisiana  which  submitted  an  NOI 
within  the  time  frames  prescribed  in 
Part  VII.B  of  the  permit  will  remain 
covered  by  operation  of  law  until  they 
receive  further  instructions  from  the 
LDEQ.  MSGP  permittees  located  outside 
of  Indian  country  in  Louisiana  are  not 
affected  by  today's  modificatidns  to 
EPA's  MSGP. 

To  assist  the  LDEQ  with 
administering  its  baseline  industrial 
permit  and  MSGP  outside  of  Indian 
country,  EPA  continues  to  maintain  data 
management  functions  such  as 
processing  NOI  and  NOT  forms. 
Permittees  will  be  informed  by  the 
appropriate  regulatory  agency  (i.e.,  EPA 
or  LDEQ)  when  there  are  changes  to 
their  respective  permits  or  programs. 

Oklahoma 

A  more  detailed  response  is  needed 
for  industrial  storm  water  discharge 
permitting  in  Oklahoma.  Though  the 
State  of  Oklahoma  (specifically,  the 
Oklahoma  Department  of  Environmental 


Quality  or  ODEQ)  was  authorized  by 
EPA  to  implement  the  NPDES 
permitting  program  except  in  Indian 
country  on  November  19, 1996,  it  did 
not  include  the  authority  to  issue  or 
administer  general  permits  such  as  the 
Baseline  Industrial  General  Permit  or 
the  MSGP  until  September  11, 1997. 
Consequently,  EPA  administered  the 
industrial  storm  water  discharge 
program  in  Oklahoma  until  that  time.  In 
addition,  EPA  continues  to  maintain 
NPDES  authority  over  discharges  from 
oil,  gas  and  pipeline  operations  which 
are  regulated  at  the  State  level  by  the 
Oklahoma  Corporation  Conmiission, 
and  discharges  regulated  at  the  State 
level  by  the  Oklahoma  Department  of 
Agriculture.  Since  it  appears  that  the 
only  type  of  facilities  regulated  by  the 
Oklahoma  Department  of  Agriculture 
which  require  industrial  storm  water 
discharge  permitting  are  concentrated 
animal  feeding  operations  (CAFO).  no 
modifications  were  proposed  to  the 
MSGP  since  CAFOs  are  covered  by  a 
different  NPDES  general  permit.  To 
summarize,  the  following  entities  will 
continue  to  be  regulated  by  the  EPA  and 
not  the  ODEQ  for  industrial  storm  water 
discharge  purposes:  Operators 
completing  an  NOI  for  Industrial  storm 
water  discharge  permit  coverage  which 
answered  "yes"  to  the  question  of 
whether  their  facility  is  located  in 
Indian  country;  operators  who  are 
regulated  by  the  Oklahoma  Corporation 
Commission  and  submitted  a  Notice  of 
Intent  with  a  primary  Standard 
Industrial  Classification  code  in  the 
1300  series  for  oil  and  gas  exploration 
and  production  related  industries  or 
pipeline  operations;  and  facilities 
regulated  by  the  Oklahoma  Department 
of  Agriculture.  All  other  industrial 
storm  water  discharges  are  regulated  by 
the  ODEQ. 

Currently,  all  Baseline  Industrial 
General  Permittees  located  outside  of 
Indian  country  in  Oklahoma  which 
submitted  an  NOI  within  the  time  fi^me 
prescribed  in  Part  VII.B  of  the  permit 
will  remain  covered  by  operation  of  law 
uniil  they  receive  further  instructions 
&t)m  the  ODEQ.  MSGP  permittees 
located  outside  of  Indian  country  in 
Oklahoma  and  not  regulated  by 
Oklahoma  Corporation  Commission  are 
not  affected  by  today's  modifications  to 
EPA's  MSGP. 

In  November  1997.  the  ODEQ 
assumed  data  management  functions 
such  as  processing  NOI  and  NOT  forms 
for  the  industrial  storm  water  facilities 
which  it  regulates.  NOIs  and  NOTs 
received  by  EPA's  NOI/NOT  data  center 
for  facilities  regulated  by  the  ODEQ  will 
be  forwarded  to  the  Department  for 
processing. 
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Puerto  Rico 

The  Baseline  Industrial  General 
Permit  was  issued  in  Puerto  Rico  on 
September  25. 1992.  The  above 
information  has  been  incorporated  into 
the  final  Fact  Sheet. 

Requirements  for  Petroleum  Refineries 

Several  commenters  stated  that  the 
language  incorporating  petroleum 
refineries  into  the  MSGP  was  too  broad 
and  not  restrictive  enough  considering 
the  types  and  amounts  of  pollutants 
which  could  be  discharged  during  storm 
events. 

EPA  disagrees  and  believes  that  the 
proposed  language  places  a  clear 
boundary  on  the  areas  of  refineries 
which  may  be  eligible  for  industrial 
storm  water  discharge  coverage  under 
the  MSGP.  As  proposed,  EPA  cautioned 
that  areas  eUgible  for  coverage  at 
petroleum  refineries  will  be  very  limited 
because  the  term  "contaminated 
runoff,"  as  defined  under  40  CFR 
419.11,  includes  storm  water  runoff 
which  comes  into  contact  with  any  raw 
material,  intermediate  product,  finished 
product,  by-product  or  waste  product 
located  on  petroleum  refinery  property, 
and  is  therefore  not  eligible  for  coverage 
under  the  MSGP.  To  provide 
clarification  as  to  which  areas  at  a 
petroleum  refinery  may  be  eligible  for 
MSGP  coverage,  provided  discharges 
from  these  areas  do  not  co-mingle  with 
contaminated  runoff,  EPA  listed  as 
examples  vehicle  and  equipment 
storage,  maintenance  and  refueling 
areas.  Further.  EPA  listed  areas  not 
eligible  for  MSGP  coverage  including 
those  handling  raw  materials, 
intermediate  products,  by-products, 
waste  materials,  chemicals  and  material 
storage;  loading  and  unloading  areas; 
transmission  pipelines;  aind  processing 
area. 

The  permit  remains  as  proposed  with 
the  following  exception.  EPA  notes  that 
the  term  "finished  products"  was 
inadvertently  omitted  from  the  list  of 
areas  not  eligible  for  permit  coverage  in 
the  proposal  and  has  included  it  in  the 
final  permit  modification. 

Accessibility  of  Storm  Water  Pollution 
Prevention  Plans  (SWPPPs) 

One  commenter  recommended  that 
the  MSGP  provide  the  same  type  of 
public  access  to  SWPPPs  as  that 
proposed  in  the  reissuance  of  EPA 's 
Construction  General  Permit.  In 
response.  EPA  notes  that  the  final 
Construction  General  Permit  was 
revised  so  that  it  encourages  but  does 
not  require  public  access  to  SWPPPs. 
The  Clean  Water  Act  grants  EPA  the 
authority  to  requint  the  submission  of 


information  by  the  regulated 
conmiunity.  It  does  not.  however, 
require  the  regulated  community  to 
provide  information  to  private  citizens 
upon  request.  When  EPA  reissues  the 
MSGP  in  the  year  2000,  EPA  will  review 
the  cujrrent  plan  availability  issues.  The 
plan  access  provisions  currently 
contained  in  the  MSGP  have  not  been 
modified. 

Permitting  of  Open  Dumps 

Several  comments  were  received 
against  the  inclusion  of  open  dimips  in 
the  expanded  scope  of  coverage  of  the 
modified  MSGP.  Reasons  ranged  from 
the  extreme  variability  of  wastes 
received;  illegality  of  open  dumps; 
possibility  of  leachate  first  seeping 
through  the  ground  then  surfacing  and 
becoming  indistinguishable  from  other 
storm  water  discharges;  and,  the  high 
potential  for  erosion.  Other  comments 
concerned  the  definition  of  "qualified 
personnel"  and  the  dissemination  of 
Discharge  Monitoring  Reports  to  local 
governments  as  well  as  to  large  and 
medium  Municipal  Separate  Storm 
Sewer  Systems  (MS4s)  that  receive  open 
dump  industrial  storm  water  discharges. 

In  response,  through  this  permit 
modification  EPA  is  neither  facilitating 
the  continuation  of  open  dimips  nor 
condoning  illegal  waste  disposal 
practices.  By  allowing  the  inclusion  of 
open  dumps  under  Section  XI.L  of  the 
modified  MSGP,  EPA  is  expeditiously 
providing  continued  permit  coverage  of 
allowable  industrial  storm  water 
discharges  fi-om  such  facilities.  Non- 
storm  water  discharges  such  as  leachate, 
and  vehicle  and  equipment  wash 
waters,  are  explicitly  prohibited  from 
coverage  imder  the  MSGP  per  Section 
XI.L.2.(a).  Such  non-storm  water 
discharges  would  require  coverage 
under  another  NPDES  permit  such  as  an 
individually  drafted  permit  with  site- 
specific  effluent  monitoring  and 
limitation  requirements.  Since 
individually  drafted  permits  are  site- 
specific,  they  are  resource  and  time 
intensive  to  draft  and  issue.  Further, 
Section  XI.L.3.a.(2)(a)(i)  requires  the 
identification  and  description  of  any 
potential  sources  of  pollution,  including 
leachate  springs  and  open  dimiping 
areas.  Section  XI.L.3.a.(3)  requires  the 
development  of  measures  to  eliminate 
or  control  such  pollutants.  To  assist 
permittees,  a  definition  of  "leachate" 
was  included  in  Part  XI.L.2.{a)  of  the 
permit. 

With  respect  to  the  comment  that 
Section  XI.L.2.b.(3)(h)  be  revised  so  that 
sediment  and  erosion  control  plans 
address  areas  other  than  those 
exhibiting  a  high  potential  for 
significant  erosion  (i.e.,  those  areas  that 


may  have  a  potential  for  erosion),  EPA 
foimd  the  language  as  originally 
published  in  the  September  29, 1995, 
version  of  the  MSGP  to  be  acceptable 
and  did  not  propose  any  modifications. 
This  portion  of  the  permit  will  remain 
unchanged. 

The  term  "open  dump"  is  defined  as 
any  solid  waste  disposal  bcility  which 
does  not  meet  the  criteria  of  Subtitle  D 
of  RCRA.  Regulations  for  Subtitle  D  are 
found  under  40  CFR  Parts  25*7  and  258. 
Thus,  the  term  could  be  ai^lied  to  any 
solid  waste  disposal  facility  which  does 
not  comply  with  appropriate 
requirements.  Implementation  of  the 
industrial  storm  water  discharge 
management  provisions  contained  in 
the  modified  MSGP  will  assist  open 
dump  operators  with  addressing 
sediment  and  waste  run-off  problems 
through  storm  water  run-on  and  run-off 
controls. 

The  term  "qualified  operator"  is  used 
throughout  the  MSGP.  It  is  a  general 
term  which  means  a  person  who  is 
familiar  with  a  facility's  SWPPP  and 
industrial  operations,  and  can  identify 
sources  of  pollution  contacting  storm 
water  as  well  as  devise  ways  to  reduce 
or  eliminate  its  impact  on  receiving 
waters.  Due  to  the  large  scope  of 
coverage  of  the  MSGP,  it  is  not  feasible 
nor  is  it  necessary  to  require  a  certain 
level  of  education,  licensing  or 
experience  to  meet  the  definition  of 
"qualified  persormel."  Licenses, 
education  and  experience  requirements 
are  best  required  by  other  appUcable 
Federal,  State,  Tribal  or  local 
government  rules  and  regulations.  As 
always,  EPA  recommends  the  use  of 
good  engineering,  land  and  waste 
management  practices  at  all  landfills, 
land  application  sites  and  open  dumps 
to  minimize  impacts  on  the 
environment. 

With  regard  to  a  comment  that 
Section  XI.L.5.b.(l)  of  the  MSGP  be 
modified  to  require  that  Discharge 
Monitoring  Reports  (DMRs) 
documenting  sample  analyses  of 
industrial  storm  water  discharges  from 
open  dumps  be  also  sent  to  local 
governments  that  are  operators  of 
smaller  than  medium  or  large  municipal 
separate  storm  sewer  systems  (i.e.,  based 
upon  a  population  of  less  than  100,000), 
EPA  beUeves  that  the  decision  to  receive 
such  information  is  best  made  at  the 
local  level  of  government.  Nothing  in 
the  MSGP  precludes  permittees  from 
complying  with  all  applicable  State, 
Tribal  or  local  laws.  Further,  though 
EPA  encourages  cooperation  between 
local  governments  and  facility 
operators,  it  believes  that  mandating 
such  a  requirement  may  be  unduly 


Federal  Register /Vol.  63,  No.  189 /Wednesday,  September  30.  1998 /Notices 


524S9 


burdensome  on  both  facilities  and  local 
governments. 

In  summary,  due  to  the  limited 
allowable  types  of  discharges  that  Part 
XI.L  allows  for  open  dumps  and  the 
prohibition  against  the  discharge  of 
storm  water  that  contacts  waste  (i.e., 
leachate),  regulation  of  open  dumps  will 
remain  in  the  final  permit  modification. 

Sand,  Gravel  and  Crushed  Stone  Mine 
Dewatering  Discharges 

Comments  were  received  requesting 
that  EPA  Region  1  be  included  among 
the  Regions  allowing  sand,  gravel  and 
crushed  stone  mine  dewatering 
discharges  (see  40  CFR  436  Subparts  B, 
C  and  D)  imder  the  MSGP.  Currently, 
such  mine  dewatering  discharges  in 
Region  1  require  coverage  under  an 
individual  NPDES  permit.  Since  Region 
1  does  not  aurently  have  sufficient 
resources  to  draft  and  issue  individual 
NPDES  permits  to  facilities  solely  for 
such  discharges  and  MSGP  limitations 
covering  these  discharges  are  adequate 
1o  protect  receiving  surface  water 
quality,  EPA  is  extending  the  coverage 
under  Part  XI.  J.  to  include  Region  1 
along  with  Regions  2,  6, 10  and  the  State 
of  Arizona.  The  permit  has  been  revised 
accordingly. 

Sampling,  Inspection  and  Reporting 
Burdens  Associated  With  the  MSGP 

Comments  were  received  concerning 
the  increased  cost  and  administrative 
burdens  placed  on  the  regulated 
community  by  increasing  the 
inspections,  sampling,  analysis  and 
reporting  from  annual  to  quarterly. 

In  the  proposed  modifications  to  the 
MSGP,  facilities  transitioning  to  the 
MSGP  from  the  baseline  industrial 
permit  would  be  required  to  sample 
their  industrial  storm  water  discharge 
on  a  quarterly  basis  only  during  the 
fourth  year  of  the  permit  (i.e.,  October 
1, 1998-September  30, 1999),  provided 
sampling  was  required  in  the  sector(s) 
which  applied  to  a  particular  facility. 
This  would  result  in  a  maximum  of  four 
sampling  events  per  facility.  If  sampling 
was  required  in  the  baseline  industrial 
permit,  it  was  on  either  an  aimual  or 
semi-annual  basis  for  each  year  a  facility  . 
was  covered  by  the  permit.  This  would 
result  in  a  maximimi  of  five  to  ten 
sampling  events  for  a  facility  which  is 
comparable  to  the  MSGPreqairements. 
In  addition,  EPA  proposed  to  allow 
transitioning  basehne  industrial 
permitees  to  use  the  last  two  years  of 
aimual  or  last  year  of  semi-annual 
monitoring  data  to  determine  if  foiirth 
year  MSGP  sampling  requirem«its 
could  be  waived  on  a  poUutant-by- 
poButant,  outM}^->oa^iH  bua.  13ii6 


proposal  was  retained  in  the  final 
modified  MSGP. 

As  in  the  Baseline  Industrial  General 
Permit,  the  MSGP  provides  sampling 
waivers  where  a  permittee  can  certify  on 
a  poUutant-by-poUutant  basis  that  their 
industrial  storm  water  discharge  does 
not  have  the  potential  to  contain  the 
pollutant,  thus  relieving  the  facility 
from  sampling  for  that  substance  at  that 
outfall. 

With  regard  to  inspection  frequency, 
the  MSGP  does  require  more  frcKjuent 
inspections  for  certain  types  of  facilities 
than  the  Baseline  Industrial  General 
Permit.  However,  these  inspections  are 
targeted  toward  the  facilities  which  pose 
the  greatest  risk  to  storm  water  and  tois 
is  generally  in  accord  with  the 
recommendation  of  the  commenter.  For 
reporting  sampling  results,  the 
submission  of  DMRs  is  reqiiired  once 
annually  at  the  conclusion  of  the  fourth 
year  of  the  MSGP.  The  Baseline 
Industrial  General  Permit  had  a  similar 
requirement  for  facilities  sampling  on  a 
semi-annual  basis;  however,  facilities 
which  were  required  to  monitor  on  an 
annual  basis  only  needed  to  submit  the 
results  when  requested  by  EPA. 

With  regard  to  the  comments  that 
more  complex  SWPPPs  will  not  result 
in  decreased  discharges  of  pollutants 
through  gravel  pads,  EPA  crafted  the 
MSGP  so  that  it  provides  general 
industrial  storm  water  discharge  and 
spill  controls  for  maximimi  flexibility 
and  applicability  as  the  Baseline 
Industrial  General  Permit  does,  but  also 
provides  more  industry-specific 
controls.  These  industry-specific 
controls  provide  SWPPP  managers  with 
additional  information  on  identifying 
and  controlling  the  discharge  of 
pollutants  which  may  improve  water 
quality  when  compared  to  the  Baseline 
Industrial  General  Permit.  For  facilities 
with  gravel  pads,  general  spill 
prevention  measures  from  both  permits 
would  be  similar  (e.g.,  use  of  drip  pans 
under  leaking  equipment  until  repairs 
can  be  completed;  replacement  of  gravel 
pads  with  an  impervious  siu'face  such  as 
concrete  to  contain  pollutants  rather 
than  allowing  them  to  discharge  or  seep 
into  the  ground). 

Comments  Specific  to  Alaska 

One  Alaskan  commenter  expressed 
support  of  EPA's  position  not  to  require 
inspections  at  inactive  and  unmanned 
facilities,  in  response,  ^A  notes  that 
the  frequency  for  conducting 
inspections  varies  from  sector  to  sector 
in  Part  XI  of  the  MSGP,  and  that  some 
sectois  allow  for  a  reduction  of  the 
number  of  required  inspections  for 
inactive  sites.  Q>A  encourages 
pennitteaB  to  carefiill3ueview  the 


inspection  requirements  for  each  sector 
which  apply  to  their  facilities  in  order 
to  incorporate  the  correct  inspection 
fiequencies  into  their  SWPPPs. 
However,  in  response  to  conunents  from 
the  Alaskan  oil  and  gas  industry.  EPA 
has  modified  Section  I  of  the  MSGP  (for 
Oil  and  Gas  Extraction  Facilities)  to 
include  the  same  reduced  inspection 
fiequency  found  in  Sector  J  for 
temporarily  or  permanently  inactive 
mineral  mining  facilities,  llie 
modification  provides  that  only  annual 
inspections  (rather  than  quarterly  or 
semi-annual  inspections)  are  required 
for  temporarily  or  permanently  inactive 
oil  and  gas  extraction  facilities,  but  only 
those  which  are  remotely  located  and 
unstaffed.  EPA  beUeves  that  this  change 
is  appropriate  considering  the  similar 
nature  of  the  facilities  in  the  two  sectors 
and  will  address  the  concerns  of 
commenters  regarding  the  accessibility 
of  remote  Alaskan  oil  and  gas  facilities 
in  winter.  EPA  does  not  intend  for  this 
waiver  to  be  applied  merely  as  a  cost 
saving  measure  or  for  convenience  to 
limit  the  number  of  inspections.  It 
should  also  be  noted  that  this 
modification  only  applies  to  inactive  oil 
and  gas  extraction  operations  (within 
ma)or  SIC  group  13)  and  not  to  inactive 
oil  refinery  operations  (SIC  2911)  which 
are  added  to  Sector  I  by  today's  MSGP 
modification. 

Another  comment  requested  that  EPA 
set  seasonal  inspection  schedules  for 
Alaska  rather  than  calendar  schedules. 
The  comment  stated  that  during  a 
typical  year  in  Alaska  snow  melt  occvirs 
in  May  or  early  Jime,  there  is  little 
precipitation  from  June  through  August, 
and  the  ground  is  frozen  from 
September  through  May.  In  response  to 
this  comment,  it  appears  that  the 
commenter  was  referring  to  the  MSGP 
requirement  that  permittees  conduct 
visual  examinations  of  storm  water  on  a 
quarterly  calendar  basis  for  the  life  of 
the  permit  unless  the  site  is  inactive  or 
unstayed  and  that  "the  ability  to 
conduct  visual  examinations  would  be 
severely  hampered  and  result  in  the 
inability  to  meet  the  time  and 
representative  rainfall  sampling 
specifications"  (see  60  FR  50829). 
Another  waiver,  which  is  found 
throughout  the  permit,  allows 
temporary  waivers  frtim  sampling 
requirements  based  on  adverse  climatic 
conditions  which  also  includes  periods 
of  extended  frozen  conditions  which 
make  sample  collection  impractical. 
Though  many  facilities  located  in  the 
State  of  Alaska  appear  to  have  unique 
climatic  conditions,  EFA  believes  diat 
the  MSGP  provides  sufficient  flexibility 
to  address  those  situations. 
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Another  comipent  requested  that 
inspections  in  Alaska  be  performed 
before  ice  break-up  occurs.  Ice  break-up 
affects  large  areas  simultaneously,  thus 
creating  difficulty  in  reaching  remote 
areas.  In  response,  EPA  believes  that  the 
MSGP  provides  sufficient  flexibility  for 
scheduling  inspections,  and,  as  noted 
above,  the  inspection  frequency  for 
temporarily  or  permanently  inactive  oil 
and  gas  extraction  facilities  which  are 
remotely  located  and  unstaffed  was 
modified  in  response  to  comments. 

One  comment  was  received  stating 
that  it  should  not  be  necessary  to 
dociunent  the  inactive/immanned  status 
of  a  facility  every  quarter.  The  comment 
stated  that  the  waiver  provision 
contained  in  the  MSGP  which  addresses 
these  facilities  should  remain  in  effect 
as  long  as  the  facility  remains 
unmanned.  In  response,  EPA  notes  that 
the  chemical  sampling  waiver  for  such 
facilities  requires  that  permittees  certify 
on  their  Discharge  Monitoring  Report 
(DMR)  that  they  are  utilizing  the  waiver 
in  lieu  of  submitting  sampling  results 
for  each  monitoring  period  that  the 
waiver  is  used.  However,  permittees  do 
not  have  to  submit  such  certifications 
on  DMR's  when  utilizing  the  quarterly 
visual  examination  waiver.  They  are 
only  required  to  certify  uses  of  this 
waiver  in  the  facility's  SWPPP.  EPA 
does  not  believe  that  these  provisions 
create  an  imdue  burden  on  the  regulated 
community.  In  fact,  it  provides  an 
opi>ortunity  for  permittees  to  maintain 
an  up-to-date  status  of  their  inactive  and 
unmanned  facilities. 

Commenters  noted  that  facilities  in 
Alaska,  such  as  oil  and  gas  facilities  and 
mineral  mining  facilities,  are  often 
located  in  remote,  relatively 
inaccessible  locations  and  that 
compliance  with  the  monitoring 
requirements  of  the  MSGP  would  be 
diracult.  In  response,  the  MSGP 
provides  a  waiver  firom  the  chemical 
and  visual  monitoring  requirements  for 
facilities  which  are  inactive  and 
unstaffed.  As  such,  EPA  believes  that 
the  MSGP  addresses  this  concern. 

Commenters  also  expressed  concern 
that  a  good  sampling  location  may  be 
difficult  to  find  at  the  gravel  pads  used 
by  the  oil  and  gas  industry.  In  response, 
Q>A  notes  that  the  issue  concerning  a 
suitable  sampling  location  is  not  unique 
to  the  oil  and  gas  industry.  EPA  believes 
that  the  sampling  can  still  be 
accomplished  by  creating  an  artificial 
sampling  site,  or  simply  sampling  at  the 
best  available  location.  A  sample  for 
testing  may  also  be  obtained  by 
collecting  several  smaller  samples  taken 
at  representative  discharge  locations  at 
the  facility.  For  further  guidance  on  this 
issue,  dischargers  should  refer  to  EPA's 


storm  water  monitoring  guidance 
manual  (EPA  833-B-92-001). 

Several  additional  comments  were 
received  from  a  commenter  representing 
the  Alaska  oil  and  gas  industry  stating 
that  EPA  should  recognize  the  special 
climatic  conditions  in  Alaska.  The 
commenter  stated  that  since  storm  water 
runoff  in  Alaska  generally  occurs  only 
during  the  months  of  April  to 
September,  a  five-month  period, 
quarterly  or  six-month  inspections  or 
sampling  requirements  are  not 
appropriate.  EPA  notes  that  the  MSGP 
provides  an  adverse  weather  sampling 
waiver  which  should  address  the 
commenter's  concern.  As  noted  above, 
EPA  has  modified  Section  I  of  the  MSGP 
to  include  the  same  reduced  inspection 
frequency  for  temporarily  or 
permanently  inactive  oil  and  gas 
extraction  facilities  which  are  remotely 
located  and  unstaffed  as  is  found  in 
Section  J. 

The  commenter  also  raised  the 
following  issues: 

•  Field  personnel  routinely  perform 
inspections  to  identify  contamination  to 
the  environment  during  their  day-to-day 
duties.  The  requirement  for  formal 
inspections  and  supporting  paperwork 
duplicates  ongoing  efforts  and  provides 
additional  administrative  burden  to 
produce  and  maintain  inspection  files 
without  providing  environmental 
benefit.  This  requirement  should  be 
deleted  in  consideration  of  the 
significant  requirements  the  oil  and  gas 
industry  already  compUes  with 
including  the  CHI  Pollution  Act  and 
State  of  Alaska  regulations  18  AAC  75. 

•  Chemical  mixing  and  storage  areas 
are  generally  contained  within  buildings 
or  lined,  bermed  holding  areas  as 
required  by  the  Oil  Pollution  Act  and 
State  of  Alaska  regulations  18  AAC  75, 
and  should  be  deleted  from  detailed 
description  requirements.  The 
requirements  for  these  areas  will  not 
provide  any  increased  storm  water 
protection.  The  requirement  for  marking 
hazardous  materials  duplicates  laws  and 
regulations  directed  toward  the 
regulation  of  hazardous  materials  and  is 
unnecessary. 

•,  The  reportable  quantity  release 
requirements  also  dupUcate  the 
requirements  for  the  Oil  Pollution  Act 
and  State  of  Alaska  regulations  18  AAC 
75  and  should  be  deleted  from  the 
permit. 

•  The  proposed  site  description 
requirements  duplicate  the 
requirements  for  the  Oil  Pollution  Act 
and  State  of  Alaska  regulations  18  AAC 
75  and  should  be  deleted  from  the 
permit. 

In  response  to  these  comments,  EPA 
notes  that  such  existing  requirements 


may  be  incorporated  by  reference  into 
the  SWPPP  to  reduce  duplication. 

Cost  Burden 

Many  comments  were  received 
regarding  the  cost  of  complying  with  the 
MSGP  versus  the  BGP.  EPA  developed 
the  MSGP  to  include  sufficient 
flexibility  so  an  operator  could  design 
and  implement  a  storm  water  pollution 
prevention  program  (SWPPP)  in  a  cost 
effective  manner  provided  it  meets  the 
goals  of  the  NPDES  program  and  the 
CWA.  For  specific  industry  sectors, 
costs  may  vary  for  the  MSGP  when 
compared  to  the  BGP  depending  on 
whether  the  monitoring  requirements 
increased  or  decreased  and  the  nature  of 
any  sector  specific  BMP  requirements. 
The  MSGP  also  allows  dispensation 
from  monitoring  under  several  scenarios 
if  the  facility  can  demonstrate  that  it 
doesn't  have  the  potential  to  discharge 
parameters  requiring  monitoring. 
Requirements  for  protecting  endangered 
species  and  historic  properties  may 
result  in  some  added  expenditures  but 
EPA  has  minimized  that  burden  to  the 
extent  consistent  with  providing 
adequate  protection  of  those  resources. 
Otherwise,  the  burdens  and 
requirements  of  the  MSGP  should 
essentially  be  the  same  as  for  the  BGP. 

For  the  MSGP,  industry  specific  BMP 
requirements  resulted  from  industry 
supplied  data,  making  the  regulated 
community  a  participant  in  the 
generation  of  its  own  permit  conditions. 
These  BMPs  should  be  economically 
attainable  since  they  are  in  use  already 
at  many  facilities.  Claims  made  by 
electric  generating  facilities  that  they 
would  face  increases  of  $60,000  to 
$140,000  for  compliance  with  the  new 
requirements  are  not  felt  to  be  valid, 
especially  since  electric  generator 
monitoring  requirements  were  reduced 
compared  to  those  required  by  the  BGP. 

Aaministrative  and  paperwork 
burdens  were  a  concern  of  one 
commenter.  In  response,  EPA  again 
notes  that  the  flexibiUty  inherent  to 
general  permits  largely  makes  these 
burdens  proportional  to  each 
permittees'  needs  and  technical  and 
administrative  ability.  Paperwork 
requirements  which  must  be  submitted 
to  EPA  to  satisfy  MSGP  conditions  are 
minimal  (e.g.,  a  completed  Notice  of 
Intent  form  to  obtain  coverage,  a 
completed  Notice  of  Termination  form 
to  end  coverage,  and  Discharge 
Monitoring  Reports  if  storm  water 
monitoring  is  required).  Since  other 
paperwork  and  record  keeping 
documents  can  be  completed  internally 
(e.g.,  SWPPPs,  spill  and  inspection 
reports),  savings  of  time  and  money  can 
be  realized  by  permittees. 
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Some  comments  were  received 
regarding  the  need  for  employing 
economic  analyses  because  pollution 
control  requires  the  use  of  best 
conventional  pollutant  control 
technology  (BCT)  or  best  available 
control  technology  economically 
achievable  (BAT).  The  BAT  level  of 
performance  is  the  very  best  control  and 
treatment  measures  that  have  been  or 
are  capable  of  being  achieved  for 
nonconventional  or  toxic  pollutants. 
The  Agency  must  consider  the  cosi  of 
attainability,  but  it  is  not  required  to 
balance  cost  against  the  effluent 
reduction  benefits.  BCT  is  the  best 
technology  for  controlling  conventional 
pollutants  and  for  this  EPA  must 
consider  the  cost  of  attaining  the 
pollution  reduction  against  the  resulting 
benefits.  In  many  instances  it  is 
infeasible  to  develop  numerical  end-of- 
pipe  effluent  limitations  for  controlling 
storm  water  because  the  quality  and 
quantity  of  the  storm  water  at  specific 
sites  is  unknown.  Except  for  discharges 
subject  to  effluent  limitation  guidelines, 
the  MSGP  imposes  BMPs  as  BAT/BCT 
in  lieu  of  end-of-pipe  numeric 
limitations  consistent  with  40  CFR 
122.44(k)(l)  and  Natural  Resources 
Defense  Council  v.  Costle,  568  F.2d 
1369  (D.C.  Cir.  1977).  The  same  lack  of 
data  which  justifies  this  use  of  BMPs 
also  renders  it  infeasible  to  precisely 
quantify  the  costs  of  pollutant  removal 
associated  with  their  use.  The  Agency 
may  not  generally  use  a  lack  of  precise 
data  to  avoid  imposing  BAT/BCT 
controls;  CWA  §  401(a)(l)(B}  requires  it 
to  establish  such  conlrols  in  permits  on 
the  basis  t>f  best  professional  judgement 
(BPJ).  Using  its  BPJ,  EPA  developed  the 
BMPs  that  MSGP  permittees  are 
required  to  consider.  Consequently,  the 
flexibility  accorded  permittees  in 
choosing  which  BMPs  to  implement  in 
specific  situations  should  avoid 
unreasonable.economic  consequences. 

Paperwork  Redaction  Act  Requirements 

One  commenter  stated  that  many 
aspects  of  the  MSGP  are  cumbersome 
and  require  unneeded  paperwork.  In 
response,  EPA  has  required  a  minimum 
amount  of  paperwork  under  the  MSGP 
and  specifically  designed  the  permit  to 
be  as  streamlined  as  possible.  The  only 
paperworic  that  is  required  to  be 
submitted  to  EPA  include  a  one-page 
Notice  of  Intent  (NOI),  discharge 
monitoring  reports  {for  someiacilities) 
and  a  Notice  olTenninationif  a  facility 
is  terminating  permit  coverage.  Each  of 
these  documents  is  essential  and  cannot 
be  eliminated  without  compromising 
the  integrity  of  the  permit. 

One  commenter  stated  that,  a  focility 
should  be  able  to  file  only  one  NOI  for 


the  entire  facility  rather  than  separate 
NOI's  for  each  regulated  activity,  and 
that  support  activities  and  subsectors 
can  be  addressed  through  the  facility's 
SVVPPP.  In  response,  EPA  notes  that  the 
MSGP  already  requires  that  only  one 
NOI  be  submitted  per  operator  per 
facility,  and  that  multiple  activities 
occurring  on-site  are  addressed  through 
the  facility's  SWPPP.  When  multiple 
activities  are  conducted  by  different 
operators  at  a  facility,  each  operator  is 
required  to  submit  a  NOI  for  permit 
coverage  and  develop  a  SWPPP  which 
addresses  their  regulated  activities,  or 
work  with  other  on-site  operators  to 
develop  a  single  comprehensive  plan. 
Such  a  situation  would  occur  at  an 
industrial  park.  Accordingly,  the  permit 
will  not  be  revised  since  it  already 
addresses  the  commenter's  concerns. 

One  commenter  believes  few  facilities 
changing  from  the  BGP  to  the  MSGP 
have  storm  water  discharges  that  will 
impact  historic  properties,  or 
endangered  species  or  critical  habitats. 
The  commenter  stated  that  the 
requirement  for  all  permittees  to  submit 
two  NOI  forms  to  ensure  that  the 
relatively  few  dischargers  that  will  have 
an  impact  are  identified  is  counter  to 
EPA's  effort  to  reduce  the  burden  on  the 
regulated  community.  In  response,  the 
requirement  for  facilities  transitioning 
from  the  BGP  to  the  MSGP  to  submit 
another  NOI,  not  two  NOIs.  is  necessary 
to  meet  the  general  permit  application 
requirements  found  at  40  CFR 
122.28(b)(2),  and  to  address  sections 
7(a)  (2)  and  (9)  of  the  Endangered 
Species  Act  (ESA)  and  section  106  of 
the  National  Historic  Preservation  Act 
(NHPA).  The  burden  to  submit  an 
additional  NOI  is  minimal.  EPA  has 
provided  guidance  in  the  permit  to 
minimize  the  burden  of  completing  the 
ESA  and  NHPA  certifications. 

Regulatory  Flexibility  Act  Requirements 

One  commenter  stated  that  EPA  did 
not  consider  the  significant  economic 
impacts  on  industrial  facilities  that 
would  result  from  termination  of  the 
BGP.  Thus,  EPA  failed  to  comply  with 
rulemaking  requirements  mandated 
under  the  Regulatory  Flexibility  Act, 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  other  applicable  Federal 
requirements,  and  the  Clean  Water  Act. 
The  commenter  stated  that  EPA  must 
take  the  administrative  and  paperwork 
burdens  imposed  on  these  facilities  into 
accoimt  in  the  storm  water  program. 
The  commenter  recommended  that  EPA 
evaluate  the  costs  of  the  proposed  action 
on  smaller  businesses. 

One  commenter  stated  that  imderthe 
Regulatory  Flexibility  Act  (RFA)  and 
Small  Business  Regulatory  Enforcement 


Fairness  Act  (SBREFA),  EPA  must 
prepare  an  initial  and  final  regulatory 
flexibility  analysis  when  the  Agency  has 
engaged  in  a  notice-and-comment 
rulemaking  action.  These  analyses  must 
examine,  among  other  things,  the 
impact  of  EPA's  proposal  on  small 
entities,  and  must  evaluate  other 
alternatives  that  the  Agency  could 
implement.  EPA's  decision  not  to 
conduct  the  required  analyses  under  the 
RFA  is  contrary  to  the  requirements  of 
the  RFA  in  substantive  and  procedural 
respects.  The  commenter  believes  the 
proposed  permit  modification  would 
have  a  significant  economic  impact  on 
numerous  types  of  industrial  facilities, 
and  would  therefore  trigger  the 
requirement  to  conduct  both  an  initial 
and  final  regulatory  flexibility  analysis 
as  required  under  SBREFA  and  the  RFA. 
Further,  EPA's  assertion  that  its  general 
storm  water  permits  are  not  "rules"  for 
RFA  and  Unfunded  Mandates  Reform 
Act  (UMRA)  purposes  is  contradicted  by 
the  applicable  case  law  and  other 
authorities  which  make  clear  that  all 
Agency  actions  such  as  the  proposal 
which  have  general  applicability  and 
affect  the  future  conduct  of  regulated 
entities  are  properly  classified  as 
"rules."  EPA  has  effectively  conceded 
the  applicability  of  the  RFA  to  this 
proceeding  by  certifying  that  the 
proposed  permit  modification  will  not 
have  a  significant  economic  impact  on 
industry  pursuant  to  Section  605(b)  of 
the  RFA.  The  commenter  asked  EPA  to: 
(1)  Withdraw  the  proposal  until  an 
initial  regulatory  flexibility  analysis  is 
prepared  and  made  available  for  public 
comment;  (2)  provide  a  copy  of  this 
analysis  to  the  Small  Business 
Association  for  review  and  consultation 
with  affected  small  businesses;  and  (3) 
if  a  proposed  permit  is  issued  following 
an  initial  regulatory  flexibility  analysis, 
conduct  a  fijnal  regulatory  flexibility 
analysis,  including  an  analysis.and 
explanation  of  the  steps  that  EPA  has 
taken  to  minimize  the  significant 
economic  impacts  of  the  action  on  small 
entities  and  to  comply  with  analysis 
requimnents  of  SBREFA  and  RFA. 

In  view  of  the  comments  received, 
EPA  further  considered  whether  NPDES 
general  permits  are  subject  to 
rulemaking  requirements.  The  Agency 
reviewed  its  previous  NPDES  general 
permitting  actions  and  related 
statements  in  the  Federal  Register  or 
elsewhere.  This  review  suggests  that  the 
Agency  has  generally  treated  NPDES 
general  permits  effectively  as  rules, 
though  at  times  it  has  given  contrary 
indications  as  to  whether  these  actions 
are  rules  or  permits.  EPA  also  reviewed 
applicable  laws,  including  the  CWA. 
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relevant  CWA  case  law  and  the 
Administrative  Procedure  Act  (APA).  as 
well  as  the  Attorney  General's  Manual 
on  the  APA  (1947).  On  the  basis  of  its 
review,  EPA  has  concluded  that  NPDES 
general  permits  are  permits  under  the 
APA  and  thus  not  subject  to  APA 
rulemaking  requirements  or  the  RFA. 

The  APA  defines  two  broad,  mutually 
exclusive  categories  of  Agency  actions: 
"rules"  and  "orders."  Its  definition  of 
"rule"  encompasses  "an  agency 
statement  of  general  or  particular 
applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law 
or  policy  or  describing  the  organization, 
procedure,  or  practice  requirements  of 
an  agency  *  *  *."  APA  section  551(4). 
Its  definition  of  "order"  is  residual:  "a 
final  disposition  *  *  *  of  an  agency  in 
a  matter  other  than  rule  making  but 
including  licensing."  APA  section 
551(6)  (emphasis  added).  The  APA 
defines  "license"  to  "include  *  *  *  an 
agency  permit  *  *  *."  APA  section 
551(8).  The  APA  thus  categorizes  a 
permit  as  an  order,  which  by  the  APA's 
definition  is  not  a  rule. 

Section  553  of  the  APA  establishes 
"rule  making"  requirements.  The  APA 
defines  "rule  maldng"  as  "the  agency 
process  for  formulating,  amending,  or 
repealing  a  rule."  APA  §  551(5).  By  its 
terms,  then,  §  553  applies  only  to 
"rules"  and  not  also  to  "orders."  which 
include  permits.  As  the  Attorney 
General's  Manual  on  the  APA  explains, 
"the  entire  Act  is  based  upon  a 
dichotomy  between  rule  making  and 
adjudication  (the  agency  process  for 
formulation  of  an  order)"  (p.  14). 

TTie  CWA  specifies  the  use  of  permits 
for  authorizing  the  discharge  of 
pollutants  to  waters  of  the  United 
States.  Section  301(a)  of  the  CWA 
prohibits  discharges  of  pollutants 
"(except  as  in  compliance  with" 
specified  sections  of  the  CWA, 
including  section  402.33  U.S.C. 
§  1311(a).  Section  402  of  the  CWA 
authorizes  EPA  "to  issue  a  permit  for 
the  discharge  of  any  pollutant  *  *  *, 
notwithstanding  section  (301(a)  of  the 
CWA)."  33  U.S.C.  §  1342(a).  Thus,  the 
only  circumstances  in  which  a 
discharge  of  pollution  may  be 
authorized  is  where  the  Agency  has 
issued  a  permit  for  the  discharge. 
Courts,  recognizing  that  a  permit  is  the 
necessary  condition-precedent  to  any 
lawful  discharge,  specifically  suggested 
the  use  of  area-wide  and  general  permits 
as  a  mechanism  for  addressing  the 
Agency's  need  to  issue  a  substantial 
number  of  permits.  See  NRDCv.  Train, 
396  F.Supp.  1393, 1402  (D.D.C.  1975); 
NRDCv.  Costle,  568  F.2d  1369, 1381. 
(D.C.  Cir.  1977).  Adopting  the  courts' 
suggestion,  EPA  has  made  increasing 


use  of  general  permits  in  its  CWA 
regulatory  program,  particularly  for 
stormi  water  discharges. 

In  the  Agency's  view,  the  fact  that  an 
NPDES  general  permit  may  apply  to  a 
large  number  of  different  dischargers 
does  not  convert  it  from  a  permit  into 
a  rule.  As  noted  above,  the  courts  which 
have  faced  the  issue  of  how  EPA  can 
permit  large  numbers  of  discharges 
under  the  CWA  have  suggested  use  of  a 
general  permit,  not  a  rule.  Under  the 
APA,  the  two  terms  are  mutually 
exclusive.  Moreover,  an  NPDES  general 
permit  retains  unique  characteristics 
that  distinguish  a  permit  from  a  rule. 
First,  today's  modification  of  the  MSGP 
is  effective  only  with  respect  to  those 
dischargers  that  choose  to  be  bound  by 
the  permit.  Thus,  unlike  the  typical 
rule,  this  NPDES  general  permit  does 
not  impose  immediately  effective 
obligations  of  general  applicabiUty.  A 
discharger  must  choose  to  be  covered  by 
this  general  permit  and  so  notify  EPA. 
A  discharger  always  retains  the  option 
of  obtaining  its  own  individual  permit. 
Relatedly,  the  terms  of  the  NPDES 
general  permit  are  enforceable  only 
against  dischargers  that  choose  to  make 
use  of  the  permit.  If  a  source  discharges 
without  authorization  of  a  general  or  an 
individual  permit,  the  discharger 
violates  §  301  of  the  Act  for  discharging 
without  a  permit,  not  for  violating  the 
terms  of  an  NPDES  general  permit. 

Because  the  CWA  and  its  case  law 
make  clear  that  NPDES  permits  are  the 
congressionally  chosen  vehicle  for 
authorizing  discharges  of  pollutants  to 
waters  of  the  United  States,  the  APA's 
rulemaking  requirements  are 
inapplicable  to  issuance  of  such 
permits,  including  today's  general 
permit.  Further,  while  the  CWA  requires 
that  NPDES  permits  be  issued  only  after 
an  opportimity  for  a  hearing,  it  does  not 
require  publication  of  a  general  notice  of 
proposed  rulemaking.  Thus.  NPDES 
permitting  is  not  subject  to  the 
requirement  to  publish  a  general  notice 
of  proposed  rulemaking  under  the  APA 
or  any  other  law.  Accordingly,  it  is  not 
subject  to  the  RFA. 

At  the  same  time,  the  Agency 
recognizes  that  the  question  of  the 
applicability  of  the  APA,  and  thus  the 
KFA,  to  the  issuance  of  a  general  permit 
is  a  difficult  one.  given  the  fact  that  a 
large  number  of  dischargers  may  choose 
to  use  the  general  permit.  Indeed,  the 
point  of  issuing  a  general  permit  is  to 
provide  a  speedier  means  of  permitting 
large  number  of  sources  and  save 
dischargers  and  EPA  time  and  effort. 
Since  the  Agency  hopes  that  many 
dischargers  will  make  use  of  a  general 
permit  and  since  the  CWA  requires  EPA 
to  provide  an  opportunity  for  "a 


hearing"  prior  to  issuance  of  a  permit, 
EPA  provides  the  public  with  notice  of 
a  draft  general  permit  and  an 
opportunity  to  comment  on  it.  From 
public  comments,  EPA  learns  how  to 
better  craft  a  general  permit  to  make  it 
appropriate  for.  and  acceptable  to,  the 
largest  number  of  potential  permittees. 
This  same  process  also  provides  £m 
opportunity  for  EPA  to  consider  the 
potential  impact  of  general  permit  terms 
on  small  entities  and  how  to  craft  the 
permit  to  avoid  any  imdue  burden  on 
small  entities.  This  process,  however,  is 
voluntary,  and  does  not  trigger 
rulemaking  or  RFA  requirements. 

In  the  case  of  the  modification  to  the 
MSGP  being  issued  today,  the  Agency 
has  considered  and  addressed  the 
potential  impact  of  the  modification  on 
small  entities  in  a  manner  that  would 
meet  the  requirements  of  the  RFA  if  it 
applied.  EPA  has  analyzed  the  potential 
impact  of  this  modification  to  the  MSGP 
on  small  entities  and  found  that  it  will 
not  have  a  significant  economic  impact 

on  a  substantial  niunber  of  small 

entities.  Like  the  existing  general 
permit,  the  modification  to  the  general 
permit  will  make  available  to  many 
small  entities  a  streamlined  process  for 
obtaining  authorization  to  discharge.  Of 
the  possible  permitting  mechanisms 
available  to  dischargers  subject  to  the 
CWA,  NPDES  general  permits  are 
designed  to  reduce  the  reporting  and 
monitoring  burden  associated  with 
NPDES  permit  authorization,  especially 
for  small  entities  with  discharges  having 
comparatively  less  potential  for 
environmental  degradation  than 
discharges  typically  regulated  under 
individual  NPDES  permits.  Thus, 
general  permits  like  the  modification  of 
the  general  permit  at  issue  here  provide 
small  entities  with  a  permitting 
application  option  that  is  much  less 
burdensome  than  NPDES  individual 
permit  applications. 

EPA  is  committed  to  issuing  general 
permits  that  meet  the  substantive  and 
procedural  requirements  of  the  statute 
authorizing  the  particular  general 
permit  and  any  other  applicable  law. 
The  Agency  intends  to  review  its  use  of 
general  permits  across  EPA  programs  to 
ensure  that  its  general  permits  meet  all 
applicable  requirements. 

Protection  of  Endangered  Species 

A  large  number  of  comments  were 
received  regarding  provisions  in  the 
permit  to  protect  endangered  or 
threatened  species.  For  reading 
convenience,  similar  comments  have 
been  grouped  together  for  response  and 
are  listed  below  in  items  A-M. 

A.  Some  commenters  have  asked 
whether  the  permittees  must  address 
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only  those  threatened  and  endangered 
species  that  are  listed  at  Addendum  H. 

EPA  Wishes  to  clarify  that  permittees 
must  address  only  those  species  found 
in  Addendum  H.  However,  the 
Addendum  H  list  has  been  updated  (as 
part  of  the  modification)  to  reflect  recent 
threatened  and  endangered  species 
listings  and  proposals  and  has  been 
expanded  to  include  terrestrial  species 
which  may  be  affected  by  storm  water 
discharges  or  construction  of  best 
management  practices  (BMPs)  to  control 
those  discharges.  As  a  result,  the 
Addendum  H  list  now  contains  all 
listed  and  proposed  species  for  the 
geographic  areas  covered  by  the  permit. 
The  Addendum  H  list  will  be  updated 
on  a  regular  basis  and  an  electronic 
copy  of  that  list  will  be  made  available 
at  of  the  Office  of  Wastewater 
Management  website  at  "http:// 
www.epa.gov/owm".  Information  on  the 
availability  of  an  electronic  list  is  also 
being  added  to  the  Addendum  H 
instructions. 

B.  A  nimiber  of  comments  were 
received  regarding  the  area  of  impacts  to 
be  considered  for  listed  species.  Some 
commenters  questioned  EPA's 
delineation  of  the  area  of  impacts  to  be 
considered.  Some  commenters  believed 
the  "Endangered  Species  Act  review" 
should  encompass  the  entire  site,  not 
just  certain  portions  of  the  site. 

The  MSGP  criteria  of  the  geographic 
areas  to  be  examined  for  effects  to 
species  is  found  in  Addendum  H.  The 
Addendum  H  instructions  direct 
applicants  to  determine  if  species  listed 
in  Addendum  H  are  foimd  in  proximity 
to  a  facility's  storm  water  discharges.  A 
species  would  be  in  proximity  to  those 
dischargers  where  the  species  is: 

•  Located  in  the  path  or  immediate 
area  through  which  or  over  which 
contaminated  point  source  storm  water 
flows  from  industrial  activities  to  the 
point  of  discharge  into  the  receiving 
water. 

•  Located  in  the  immediate  vicinity 
of,  or  nearby,  the  point  of  discharge  into 
receiving  waters. 

•  Located  in  the  area  of  a  site  where 
storm  water  BMPs  are  planned  or  are  to 
be  constmcted. 

These  location  criteria  are  intended  to 
be  flexible  to  aUow  for  more  accurate, 
site  specific  determinations  of  effects  to 
spedes.  The  Addendum  explicitly  notes 
that  the  area  to  be  searched/surveyed  for 
listed  species  will  vary  with  the  size  of 
the  facility,  the  nature  and  quantity  of 
the  storm  water  discharges,  and  the  type 
of  receiving  waters. 

EPA  declines  to  require  that 
applicants  consider  effects  to  species  for 
the  "entire"  site  because  such  criterion 
may  not  be  flexible  enough  to  accurately 


accoimt  for  effects  to  species  from  storm 
water  discharges.  Some  of  the  facilities 
covered  by  this  permit  may  comprise 
only  a  very  small  portion  of  a  large 
"site"  or  tract  of  land  such  as  an 
industrial  park.  In  such  instances,  a 
requirement  that  applicants  examine 
effects  to  species  for  the  entire  site 
without  regard  to  the  location  of  storm 
water  discharges  and  BMPs  may  impose 
imnecessary  costs  and  other  burdens  on 
applicants.  In  some  situations,  the 
suggested  criterion  may  not  be 
sufficiently  protective  of  Addendum  H 
species  because  it  does  not  extend 
beyond  the  borders  of  a  site  to  the  point 
of  discharge  (and  immediate  vicinity)  in 
the  receiving  water.  EPA  believes  the 
current  criteria  provide  EPA  and 
applicants  with  the  appropriate  degree 
of  flexibility  to  determine  whether 
species  are  directly  or  indirectly 
affected  by  storm  water  discharges  and 
BMPs  that  are  regulated  imder  this 
permit. 

C.  Some  commenters  noted  that  the 
species  list  in  Addendum  H  was 
outdated  and  requested  that  EPA 
publish  an  updated  list  with  specific 
contacts  at  the  Fish  and  Wildlife  Service 
to  answer  questions. 

EPA  is  publishing  an  updated  list  and 
is  also  providing  an  address  list  of  Fish 
and  Wildlife  Service  and  National 
Marine  Fisheries  Service  offices  in  the 
permit.  The  Addendum  H  list  will  be 
updated  on  a  regular  basis  and  an 
electronic  copy  of  the  updated  list  will 
be  made  available  at  of  the  Office  of 
Wastewater  Management  website  at 
"http://www.epa.gov/owm". 
Information  on  the  availability  of  an 
electronic  list  is  also  being  added  to  the 
Addendum  H  instructions. 

D.  Some  commenters  noted  that  EPA 
should  provide  complete  and  up-to-date 
details  to  applicants  and  permittees  on 
how  to  certify  compliance  with  National 
Historic  Preservation  Act  (NHPA)  and 
ESA. 

EPA  believes  that  the  permit 
conditions  and  Addendum  H  (including 
the  updated  species  list)  provide 
comprehensive,  current  information  on 
how  to  comply  with  the  Notice  of  Intent 
ESA  certification  provisions.  EPA  does 
not  believe  that  it  would  be  possible  to 
provide  "complete  information"  to 
applicants/permittees  for  these 
certifications  given  the  number  and 
variety  of  activities  covered  by  the 
permit.  With  respect  to  the  NHPA,  see 
EPA's  response  to  the  NHPA  comments 
below. 

E.  Some  commenters  have  questioned 
the  relevancy  of  provisions  in  the  MSGP 
to  protect  endangered  and  threatened 
species.  They  believe  that  merely 
adding  requirements  to  assess  threats  to 


species  will  not  enhance  pollution 
prevention,  and  if  these  provisions  are 
implemented  no  companies  will 
identify  endangered  species  and 
subsequently  improve  BMPs  to  prevent 
storm  water  pollution.  Some 
commenters  believed  that  the 
requirements  of  the  ESA  apply  to 
appUcants  regardless  of  whether  there  is 
a  permit. 

EPA  disagrees  writh  the  notion  that 
dischargers  will  simply  ignore  the 
requirements  of  this  permit  to  identify 
species  in  accordance  with  the  terms  of 
the  permit.  Moreover,  where  species  are 
present,  and  steps  are  identified  to 
ensure  protection  of  those  species,  this 
could,  contrary  to  these  commenters' 
assertions,  enhance  pollution  prevent 
efforts.  The  commenter's  point  about  the 
ESA  applying  regardless  of  whether 
there  is  a  permit  is  correct  as  it  relat^^ 
to  section  9  of  the  Act,  which  prohibits 
take  of  listed  species  by  any  persoli, 
regardless  of  whether  it  is  authorized  by 
a  federal  agency.  The  NOI  screening 
procedures  applicants  must  undertake 
should  assist  them  in  complying  with 
ESA  §  9.  In  addition,  this  process 
facilitates  compliance  by  EPA  with  ESA 
§  7(a)(2)  in  issuing  a  general  permit 
authorizing  numerous  storm  water 
discharges  in  many  locations.  This 
process  ensures  that  any  needed 
measures  to  protect  sp>ecies  are 
implemented,  but  retains  the  significant 
advantages  of  reducing  unnecessary 
paperwork,  to  the  advantage  of  both  the 
permittees  and  EPA.  The  benefits  using 
a  general  permit  provides  to  both  the 
Agency  and  operators  could  not  be 
realized  without  these  or  similar 
screening  procedures.  In  the  absence  of 
a  general  permit,  and  given  the  huge 
administrative  burden  that  would  be 
associated  with  permitting  these 
discharges  individually  (and  the 
resulting  likelihood  of  delays  in 
receiving  authorization,  some  industrial 
storm  water  discharges  would  thus 
likely  have  to  choose  between  avoiding 
the  discharges  altogether  or  subfecting 
themselves  to  potential  liability  fOT 
violating  the  CWA  §  301  (a). 

EPA  beUeves  the  protection  of  listed 
and  proposed  species  is  an  integral  goal 
of  the  Clean  Water  Act  (CWA),  and  it  is 
consistent  with  the  goals  of  both  of 
these  statutes  that  EPA  establish  the 
eligibility  criteria  contained  in  this 
general  permit.  This  permit  basically 
establishes  an  optional  process  (i.e.,  an 
alternative  to  the  individual  pennitting 
process)  that  dischai^ers  may  seek  to 
pursue,  and  which  provides  the 
significant  advantage  for  the  permittees 
of  potentially  receiving  authorization  to 
discharge  far  more  quickly  that  would 
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be  possible  through  the  individual 
permitting  process. 

The  primary  goal  of  the  CWA  is  the 
restoration  and  maintenance  of  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters.  This 
includes  the  attainment  of  water  quality 
that  provides  for  the  protection  and 
propagation  of  fish,  shellfish,  wildlife. 
See  33  U.S.C.  1251.  In  EPA's  view,  the 
breadth  of  these  goals  are  entirely 
consistent  with  the  goal  of  protecting 
threatened  and  endangered  species. 
Moreover,  EPA  has  broad  authority 
imder  the  CWA  to  include  conditions  in 
NPDES  that  are  necessary  to  implement 
water  quality  standards  requirements 
established  by  the  Act,  and  those 
standards  are  designed  to  ensure  to 
protect,  among  other  things,  use  of 
waters  by  aquatic-dependent  wildlife. 
See  CWA  sections  301(b)(1)(C)  and 

303(c). 

The  eligibility  provisions  of  the  MSGP 
only  authorize  storm  water  discharges 
and  the  construction  of  BMPs  that  are 
not  likely  to  adversely  affect  species 
identified  in  Addendum  H,  or  are 
authorized  under  the  ESA  through  the 
successful  conclusion  of  ESA  §  7 
consultation  (formal  or  informal)  or  by 
obtaining  an  ESA  §  10  permit.  See  60  FR 
51112  (Sept.  29, 1995).  EPA  also  notes 
that  §  9  ESA  places  an  obligation  on 
applicants/permittees  to  ensure  that 
their  activities  do  not  result  in  any 

Erohibited  takes  of  species  (e.g., 
arassment  or  harm).  This  obligation 
applies  regardless  of  whether  a 
discharger's  activities  are  authorized  by 
a  federal  agency  that  is  subject  to  the 
requirements  of  §  7  of  the  ESA. 
Nonetheless,  compliance  with  the 
eligibility  criteria  for  coverage  imder 
this  permit  should  facilitate  permittee's 
compliance  with  their  own  (^ligations 
under  §  9. 

F.  Some  commenters  complained 
about  the  burden  imposed  by  the 
MSGP's  endangered  and  threatened 
species  eligibility  screening  provisions. 
Other  commenters  found  the 
Addendum  H  provisions  to  be 
burdensome  and  impractical  for  existing 
dischargers.  Other  commenters  have 
alleged  that  these  provisions  violate  the 
Paperwork  Reduction  Act  (PRA). 

fhe  provisions  to  protect  species  in 
the  MSGP  were  drafted  in  consultation 
with  the  Services.  They  were  written  to 
provide  applicants  the  greatest  degree  of 
flexibility  in  ensuring  that  their 
activities  are  protective  of  endangered 
and  threatened  species.  The  MSGP  has 
been  in  use  since  September  29, 1995, 
and  EPA  has  found  that  the  ESA 
provisions  do  not  appear  to  have  caused 
any  wide  spread  delay  or  difficulties  in 
applicants  obtaining  permit  coverage. 


Out  of  a  total  of  over  10,000  applicants, 
slightly  more  than  5%  reported  that 
Addendum  H  species  were  found  to  be 
in  proximity  to  the  faciHty.  Of  that  total 
number,  EPA  believes  that  fewer  than 
10  applicants  where  denied  permit 
coverage  on  this  basis  of  impacts  to 
endangered  and  threatened  species. 
Thus,  EPA  believes  the  Addendum  H 
procedures  are  not  overly  burdensome 
to  applicants. 

With  respect  to  the  PRA,  EPA  notes 
that  the  MSGP  is  covered  by  current 
information  collection  requests  (0MB 
Nos.  2040-0004,  2040-0086,  and  2040- 
0110)  and  is  in  compliance  with  the 
PRA. 

G.  Some  commenters  asserted  that  the 
review  requirements  of  the  ESA  apply  to 
Federal  actions  but  not  to  those  of 
individual  permittees.  They  believe  that 
EPA  is  seeldng  to  expand  the  scope  of 
the  ESA  to  private  businesses  whose 
industrial  activities  cannot  reasonably 
be  viewed  as  actions  of  the  Federal 
Government.  If  EPA's  approach  was 
consistently  applied,  some  commenters 
believed  that  any  Federally  regulated 
activity  would  be  subject  to  ESA  review 
requirements. 

Section  7(a)(2)  of  the  ESA  requires 
that  Federal  agencies  consult  with  the 
U.S.  Fish  and  Wildlife  Service  (FWS)  or 
the  National  Marine  Fisheries  Service 
(NMFS)  ("the  Services")  to  insure  that 
any  action  authorized,  funded  or  carried 
out  by  them  (also  known  as  "agency 
actions")  are  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
The  ESA  §  7  implementing  regulations 
at  50  CFR  402  apply  this  consultation 
requirement  to  any  action  authorized  by 
a  Federal  agency  that  may  affiact  listed 
species  or  critical  habitat,  including 
permits.  Those  regulations  also  define 
action  to  include,  but  are  not  limited  to: 
"the  granting  of  licenses,  contracts, 
leases,  easements,  rights-of-way, 
permits,  or  grants-in-aid"  or  "actions 
directly  or  indirectly  causing 
modifications  to  the  land,  water,  or  air." 
See  50  CFR  402.02.  In  Ught  of  the  plain 
meaning  of  the  ESA  and  its 
implementing  regulations,  EPA  believes 
the  scope  of  consultations  on  its  permit 
actions  must  include  the  actions  of  its 
permittees.  As  explained  above,  EPA 
could  not  comply  with  ESA  §  7(a)(2)  in 
authorizing  this  many  discharges  in  a 
reasonable  time  if  it  had  to  make  "no 
effect"  determinations  or  consult  on 
each  discharge  and  on  each  BMP 
emploYed  to  control  them. 

By  allowing  them  to  use  procedures 
functionally  equivalent  to  those  EPA 
uses  in  issuing  individual  permits,  the 
Agency  has  provided  a  mechanism 


which  applicants  may  use  to  avoid  long 
delays  which  are  typically  associated 
with  obtaining  individual  permits  for 
their  storm  water  discharges.  Operators 
that  think  the  NOI  screening  procedures 
are  too  onerous  may  choose  to  apply  for 
individual  permits,  but  they  should  be 
aware  that  it  will  probably  take  them  far 
longer  to  obtain  discharge 
authorizations. 

With  respect  to  actions  authorized  by 
other  Federal  agencies,  those  agencies 
must  make  their  own  determinations  on 
the  appUcability  of  ESA  §  7.  See  50  CFR 
402.14(a). 

H.  Some  commenters  have  also  noted 
that  the  review  process  selected  by  EPA 
is  irrational  and  creates  a  subsequent 
risk  of  unequally  treated  dischargers. 

While  EPA  is  not  sure  what  is  meant 
by  "imequally  treated  dischargers,"  EPA 
assumes  that  the  commenters  are 
concerned  that  the  MSGP  requires  some 
applicants  to  xmdertake  measures  to 
protect  listed  species  while  not 
imposing  such  requirements  on  others. 
EPA  notes  that  the  permit  treats  all 
applicants  fairly  by  requiring  that  all 
applicants  meet  the  same  eligibility 
criteria  for  permit  coverage.  However, 
this  permit  regulates  the  storm  water 
discharges  and  requires  site-specific 
storm  water  controls  for  thousands  of 
facilities  throughout  the  United  States. 
To  require  that  all  permittees  develop 
identical  treatment  plans  would  impose 
unnecessary  economic  burdens  on  many 
permittees  and  not  provide  sufficient 
environmental  controls  (including  those 
for  the  protection  for  listed  and 
proposed  species)  for  others.  Instead, 
the  MSGP  allows  each  facility  to 
develop  its  own  individually  tailored 
storm  water  pollution  prevention  plan 
(SWPPP).  This  gives  applicants  and 
permittees  the  flexibility  to  ensure  that 
their  permitted  activities  are  protective 
of  the  environment  in  a  cost  efficient 
manner.  Since  the  presence  or  absence 
of  listed  species  are  factors  that  are 
specific  to  each  facility,  EPA  believes 
that  the  ESA  certification  process  in  the 
permit  is  the  best  way  to  ensure  that 
species  are  protected  in  a  cost  effective 
manner. 

I.  Some  commenters  questioned  the 
accuracy  of  EPA's  list  of  species  and 
allege  that  the  list  is  created  out  of  data 
which  is  not  disclosed  on  record,  and 
that  such  a  list  could  impose  huge 
burdens  on  applicants.  The  commenters 
noted  that  some  applicants  may  have 
the  misfortune  to  be  located  in  a  county 
which  the  government  claims  is 
occupied  by  an  endangered  or 
threatened  species  and  can  be  required 
to  undertake,  without  regard  to  cost,  a 
full  biological  survey. 
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The  Addendum  H  species  list  is  based 
on  a  database  developed  by  EPA's  Office 
of  Pesticide  Programs  (OPP).  The  OPP 
database  was  developed  in  close 
cooperation  writh  the  Services  to  assist 
EPA  in  meeting  ESA  §  7  consultation 
requirements  for  its  pesticides  programs 
and  has  been  used  successftilly  in  that 
role  for  a  number  of  years.  Most  of  the 
imderlying  information  for  the  OPP 
database  (and  hence  the  Addendum  H 
list)  comes  from  Federal  Register 
notices  for  listing  and  proposing 
endangered  and  threatened  species. 
These  "listing  documents"  imdergo 
public  notice  and  comment  and  contain 
information  on  the  location  of  species 
(usually  in  the  form  of  maps).  They 
frequently  include  county  location 
information.  Where  more  specific 
information  was  required  to  determine 
which  county(ies)  species  were  located 
in,  EPA  staff  conducted  further  research, 
often  using  the  supporting 
doamientation  for  the  listing 
documents.  Where  necessary,  EPA 
consulted  with  the  Services'  Regional 
and  Field  offices  that  authored  a 
particular  listing  document.  While  it  is 
possible  that  there  may  be  some  minor 
errors  because  of  inherent  difficulties  in 
establishing  location  data  for  some 
mobile  species,  EPA  believes  that  the 
Addendimi  H  list  is  substantially 
accurate  for  its  intended  purpose  of 
notifying  applicants  whether  further 
inquiry  is  needed  to  assess  whether 
Addendimi  H  species  are  in  proximity 
to  the  facility. 

EPA  notes  that  the  MSC^  does  not 
require  that  all  applicants  conduct 
formal  biological  surveys  to  determine  if 
Addendimi  H  species  are  located  in 
proximity  to  a  facility.  In  fact,  the 
permit  does  not  require  that  the 
applicant  use  a  specific  method. 
Instead,  it  directs  applicants  to  use  the 
method  or  methods  which  best  allows 
them  to  determine  to  the  best  of  their 
knowledge  whether  species  are  in 
proximity  to  their  facility.  See  60  FR 
51278.  These  methods  may  include: 
Visual  inspections,  contacting  State 
wildlife  agencies  or  the  Services, 
contacting  local  or  regional  conservation 
groups,  as  well  as  conducting  biological 
surveys.  EPA  notes  that  slightly  more 
than  5%  of  permit  applicants  reported 
that  species  were  in  proximity  to  their 
facilities.  Overall,  EPA  does  not  believe 
this  process  imposes  too  great  a  burden 
on  applicants. 

J.  Some  commenters  noted  that  any 
ESA  review  requirements  do  not  apply 
to  permitting  actions  imdertaken  by 
NPDES  authorized  States  and  that  EPA 
should  not  intend  to  impose  such 
procedures  on  States. 


EPA  agrees  with  this  comment  that 
ESA  section  7  does  not  apply  to  States 
but  notes  that  State  NPDES  permits  are 
issued  under  State  law  and  are  not 
within  the  scope  of  this  EPA  permitting 
action. 

K.  Some  commenters  have  asked  that 
the  ESA  review  procedures  be 
streamlined. 

EPA  declines  to  take  this  action  for 
reasons  listed  above  in  item  F.  above. 
EPA  believes  the  current  approach 
contained  in  the  MSGP's  Addendimi  H 
review  procedures  provides  applicants 
writh  the  greatest  degree  of  flexibility  in 
ensuring  the  protection  of  threatened 
and  endangered  species  in  a  cost 
effective  manner.  To  assist  applicants 
with  completing  the  Addendum  H 
review  procedures,  EPA  has  updated  the 
Coxmty/Species  List  and  provided 
additional  sources  which  can  be 
referenced  after  October  8, 1998.  to 
identify  future  revisions  to  the  list  (see 
comment  A  of  this  section). 

L.  Some  conunenters  complained  that 
the  ESA  review  process  cannot  provide 
answers  to  questions  regarding 
distances  downstream  from  permitted 
discharges  for  adverse  effect 
assessments. 

EPA  cannot  provide  answers  on  how 
far  downstream  from  the  point  of 
discharge  applicants  must  search  for  the 
presence  of  species  because  this  area 
will  vary  with  each  facility.  Instead, 
EPA  directs  applicants  to  check  whether 
Addendum  H  species  are  located  in  the 
immediate  vicinity  of,  or  nearby,  the 
point  of  discharge  into  receiving  waters. 
EPA  beheves  this  standard  is 
appropriate  given  the  large  number  and 
variety  of  facilities  covered  the  permit 
and  because  any  permitted  storm  water 
discharges  must  meet  water  quality 
standards  (in  the  receiving  waters, 
including  any  downstream  water  quality 
standards)  which  are  designed  to  be 
protective  of  aquatic  life  and 
consequently  listed  species. 

M.  Some  commenters  have  expressed 
concerns  about  the  degree  of  certainty 
which  must  be  made  in  the  permit 
apphcation.  The  application  (i.e.,  NOI 
form)  requires  that  applicants  certify  "to 
the  best  of  my  knowledge"  that  a  storm 
water  discharge  or  construction  of  a 
BMP  will  not  impact  eadangered-or 
threatened  species,  whereas  ESA 
§  7(a)(3)  requires  that  EPA  consuh  with 
the  US  Fish  and  Wildlife  Service  where 
the  apphcant  has  "reason  to  believe" 
that  an  endangered  or  threatened 
species  may  be  present  in  area  aHected 
by  his  project  The  commenters  believe 
it  is  imfair  to  hold  applicants  to  a  higher 
standard  and  have  requested  that  EPA 
adopt  the  statutory  standard  for  the  NOI. 


Congress  enacted  ESA  §  7(a)(3)  in 
1982  to  establish  the  "early 
consultation"  process  under  which  a 
prospective  permit  applicant  who  "has 
reason  to  believe"  a  Hsted  species  may 
be  present  in  its  project  area  may 
compel  the  prospective  permitting 
agency  to  consult  even  before  it  receives 
the  permit  application.  This  enables 
prospective  applicants  to  avoid  delays 
in  subsequent  permit  actions  and  allows 
them  to  resolve  endangered  species 
issues  at  an  early  stage  of  project 
planning  when  submission  of  a  permit 
application  would  be  premature.  The 
"reason  to  believe"  threshold  for 
initiating  early  consultation  does  not, 
however,  apply  to  a  Federal  agency's 
obligation  to  consult  under  ESA 
§  7(a)(2).  Unless  it  can  rely  on  an  earlier 
consultation,  the  agency  must  consult 
on  any  action  which  may  affect  listed 
species  regardless  of  whether  it  has 
reason  to  believe  the  species  is  present 
in  the  action  area.  Only  after  it 
affirmatively  finds  no  listed  species  are 
present  may  the  agency  forego 
consultation  if  the  action  might 
otherwise  affect  them. 

As  explained  earlier  in  this  notice,  the 
NOI  screening  process  established  at 
Addendum  H  allows  EPA  to  authorize 
a  large  number  of  discharges  in  many 
locations  without  the  delays  associated 
with  independent  consideration  of  each 
discharge  and  each  BMP  used  to  control 
them.  Although  it  serves  some  of  the 
same  purposes  as  early  consultation,  the 
NOI  screening  process  is  designed  to 
allow  efficient  EPA  compliance  with 
ESA  §  7(a)(2),  not  ESA  §  7(a)(3).  All 
factual  assertions  in  NPDES  permit 
apphcations  are  subject  to  thie  "best  of 
my  knowledge"  standard  under  40  CFR 
122.22(d)  and  there  is  no  apparent 
reason  to  depart  from  it  in  NOIs 
submitted  to  obtain  coverage  tmder  the 
MSGP. 

Protection  of  Historic  Properties 

Many  comments  were  received 
regarding  permit  eligibiUty 
requirements  to  protect  historic 
properties.  For  reading  convenience, 
similar  comments  have  been  grouped 
together  for  response  and  are  listed 
below  in  items  A.-H. 

A.  A  nimiber  of  commenters  contend 
that  EPA  has  not  provided  sufficient 
gtiidance  to  assist  applicants  in 
completing  the  National  Historic 
Preservation  Act  (NHPA)  NOI  screening 
process.  At  a  minimum,  EPA  should 
provide  a  list  of  State  Historic 
Preservation  Officers  (SHPOs)  or  State 
Historic  Preservation  Agencies. 

In  response,  EPA  has  included 
guidance  in  the  final  permit 
modification  under  new  Addendum  I 
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for  applicants  to  use  when  determining 
whether  their  industrial  storm  water 
discharge  or  construction  of  Best 
Management  Practices  (BMPs)  to  control 
such  discharges,  may  have  an  adverse 
effect  on  historic  properties.  The 
guidance  includes  a  stepwise  procedure, 
an  address  list  of  State  Historic 
Preservation  Officers  (SHPOs),  Tribal 
Historic  Preservation  Officers  (THPOs), 
and  the  Advisory  Council  on  Historic 
Preservation. 

B.  Some  commenters  have  noted  that 
EPA  has  failed  to  mention  that  adverse 
impacts  to  historic  resources  can 
include  visual  impacts  and  that  some 
areas  consider  structvires  as  recent  as  50 
years  old  to  be  potentially  "historic." 

EPA  acknowledges  that  adverse 
effects  to  historic  properties,  as  defined 
in  the  NHPA  regulations,  can  include 
visual  impacts.  EPA  also  acknowledges 
that  historic  properties  can  include 
structures  that  are  50  years  or  older. 

C.  Some  commenters  have 
complained  that  determining  the 
impacts  to  "historic  protected 
resources"  can  be  cost  prohibitive  for 
small  businesses  and  will  require  the 
hiring  of  consultants. 

EPA  believes  that  the  MSGP  provides 
for  the  consideration  of  historic 
properties  in  a  cost  effective  manner  for 
all  applicants.  The  vast  majority  of 
dischargers  covered  under  the  MSGP  are 
existing  facilities  that  discharge  storm 
water  into  well  defined  areas  or 
pathways.  In  most  of  those  situations, 
EPA  believes  it  is  a  relatively  simple 
matter  to  determine  if  the  storm  water 
discharges  are  adversely  affecting 
historic  properties.  In  many  cases,  a 
visual  inspection  may  suffice.  While  the 
construction  of  structural  BMPs  may 
have  a  greater  potential  impact  on 
historic  properties,  EPA  believes  that 
only  a  very  small  percentage  of  sites 
will  have  that  potential.  EPA  expects 
the  likelihood  of  adverse  effects  to 
historic  properties  will  be  small  for 
most  facilities  covered  under  the  MSGP. 

D.  Some  commenters  noted  that  while 
the  MSGP  requirements  to  protect 
historic  resources  constitute  a 
significant  improvement  over  past 
practices,  they  questioned  how  EPA 
intended  for  NHPA  certification  to  be 
accomplished.  In  particular,  they 
wondered  whether  this  certification  was 
left  up  to  the  applicant,  or  whether 
supporting  documentation  was 
required. 

EPA  is  not  requiring  that  applicants 
provide  EPA  with  any  documentation 


for  the  basis  of  their  eligibility 
certifications  in  the  NOI.  However, 
meeting  the  permit  eligibility 
requirements  may  require  that  an 
applicant  enter  into  a  written  agreement 
with  a  SHPO  or  THPO  which  describes 
mutually  agreed  upon  actions  that  the 
applicant  will  undertake  to  avoid, 
reduce  or  mitigate  adverse  effects  to 
historic  properties.  As  a  general  matter, 
applicants  are  advised  to  document  the 
basis  of  their  eligibility  certifications 
since  a  failure  to  correctly  certify 
eligibility  may  render  the  applicant/ 
permittee  ineligible  for  permit  coverage 
and  possibly  be  subject  to  Clean  Water 
Act  enforcement  for  unpermitted 
discharges  or  other  Federal  actions. 

E.  One  commenter  asked  for 
clarification  regarding  what  was  meant 
by  the  phrase  on  the  NOI  form  that  asks 
"(ijs  the  applicant  subject  to  and  in 
compliance  with  a  written  historic 
preservation  agreement." 

A  written  historic  preservation 
agreement  is  an  agreement  in  writing 
between  a  SHPO/THPO  and  an 
applicant  which  outlines  all  measures  to 
be  taken  by  the  applicant  to  mitigate  or 
prevent  adverse  effects  to  a  historic 
property.  EPA  intends  for  these 
agreements  to  document  and  provide 
assurance  that  effects  to  historic 
properties  from  activities  regulated  by 
the  MSGP  are  given  an  appropriate  level 
of  consideration.  EPA  wishes  to  clarify 
that  the  NHPA  does  not  prohibit  adverse 
effects  to  historic  properties.  It  merely 
requires  that  such  effects  be  considered 
so  as  to  avoid  unnecessary  harm  to 
historic  properties. 

F.  Some  commenters  recommended 
that  EPA  develop  guidance  for  the 
NHPA  certification  provisions  that  is 
similar  to  that  which  is  found  at 
Addendum  H  for  endangered  species. 
Some  commenters  also  complained  that 
EPA  does  not  explain  how  applicants 
are  to  comply  with  the  certification 
provisions  of  the  NHPA. 

As  mentioned  above  in  response  to 
comment  B.,  EPA  has  included  such 
guidance  in  new  Addendimi  I  to  the 
MSGP. 

G.  Some  commenters  contend  that 
certifying  that  discharges  have  no 
adverse  effects  on  historic  properties 
has  no  relevance  to  controlling 
pollution  firom  storm  water.  They  have 
requested  that  the  NHPA  provisions  be 
removed  from  the  permit. 

As  mentioned  above  in  the  Fact  Sheet 
to  this  permit,  EPA  believes  that  NHPA 


§  106  places  obligations  on  it  to  ensure 
that  effects  to  historic  properties  are 
considered  for  both  the  issuance  of  the 
MSGP  and  for  those  activities  regulated 
by  it.  In  light  of  those  requirements, 
EPA  declines  to  remove  the  NHPA 
eligibility  provisions  from  the  permit. 

EPA  believes  its  authority  to  include 
these  eligibility  provisions  to  be  well 
established.  The  NHPA  has  been  listed 
in  40  CFR  122.49  of  EPA's  permit 
regulations  since  1979  as  a  Federal  law 
which  may  apply  to  EPA  issuance  of 
NPDES  permits.  See  44  FR  32917  (June 
7, 1979).  EPA's  regulations  at  40  CFR 
122.49(b)  and  122.43(a)  provide  for 
measures  in  procedures  prior  to 
issuance  of  NPDES  permits  to  protect 
historic  properties  where  feasible.  For 
purposes  of  NHPA  section  106.  EPA's 
issuance  of  the  MSGP  falls  within  the 
definition  of  "Federal  undertakings"  in 
the  existing  NHPA  regulations  which 
define  that  term  to  include  "any  project, 
activity,  or  program  that  can  result  in 
changes  in  the  character  or  use  of 
historic  properties,  if  any  such  historic 
properties  are  located  in  the  area  of 
potential  effects  *  *  *  (and  the  project, 
activity,  or  program  is]  imder  the  direct 
or  indirect  jurisdiction  of  a  Federal 
agency  or  licensed  or  assisted  by  a 
Federal  agency."  See  36  CFR  802(o)  and 
16  use  section  470w(7)  which  contains 
a  reference  to  Federal  permits  in  the 
statutory  definition  of  "undertaking"  in 
the  1992  amendments  to  the  NHPA. 

While  it  is  possible  that  some  NHPA 
considerations  may  not  relate  to  the  goal 
of  protecting  water  quality,  many  NHPA 
considerations  will  relate  to  that  goal; 
e.g.,  where  BMPs  are  to  be  constructed 
nearby  or  on  historic  properties. 
Therefore,  EPA  believes  that  conditions 
to  ensure  consideration  of  historic 
properties  as  a  precondition  for 
eligibility  are  appropriate  for  Federally- 
issued  NPDES  general  permits. 

H.  Some  commenters  have  alleged 
that  these  NHPA  requirements  violate 
the  Paperwork  Reduction  Act  (PRA). 

In  response,  EPA  notes  that 
-  information  required  by  applicants  to 
determine  if  they  are  eligible  for  MSGP 
coverage  is  authorized  by  current 
Information  Collection  Requests  from 
the  US  Office  of  Management  and 
Budget  (OMB  Nos.  2040-0004,  2040- 
0086.  and  2040-0110)  and  is  in 
compliance  with  the  Paperwork 
Reduction  Act. 
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APPENDIX  B— Summary  of  MSGP  and  Baseline  Permit  Requirements 


Sector 


Timber  Products  Faciti- 
ties 


Monitorirtg 


Baseline 


Wood  treatment  fa- 
o'lities  must 
monitor  semi- 
anrsjaRy  for  oil 
and  grease,  pH, 
COO,  TSS, 
penta 

ctikxphenol, 
acute  AVET  total 
recoveral}le;  ar- 
senic, chromium 
and  copper. 


Paper  and  Allied  Prod- 
ucts Facilities 


Paper  ma  allied 
products  factlKies 
are  not  subject 
to  monitorirtg  re- 
quirements un- 
less they  are 
EPCRA  313  fa- 
cilities. 


MSGP 


General  sawmills 
and  planing  mills 
must  collect 
quarterly  grab 
samples  for  the 
following  param- 
eters: COO, 
TSS,  and  total 
recoverable  zinc 
during  the  sec- 
ond and  fourth 
years  of  permit 
coverage. 
Wood  preserving 
facilities  must 
collect  quarterly 
grab  samples  for 
tfie  foUowing  pa- 
rameters: total 
recoverable  ar- 
senic and  total 
recoveratile  cop- 
per during  the 
second  and 
fourth  years  of 
permit  coverage. 
Log  storage  and 
handling  facilities 
must  collect 
quarterly  grab 
samples  for  TSS 
during  the  sec- 
txid  and  fourth 
years  of  permit 
coverage. 
Mills,  wood  con- 
tainers, and 
other  wood  prod- 
ucts must  coHect 
quarterly  grab 
samples  for  the 
following  param- 
eters: COO  and 
TSS  during  the 
second  and 
fourth  years  of 
permit  coverage. 
AH  facilities  must 
conduct  quarterly 
visual  examina- 
tions of  storm 
water  discharges 
unless  inactive 
and  unstaffed. 
All  facilities  may 
exercise  the  low 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation in  Heu  of 
analytical  mon- 
itoring. 
Papertx>aid  miHs 
mustcoHect 
quarterly  grab 
samples  for 
COO  during  the 
second  and 
fourth  years  of 
pennit  coverage. 


MSGP  sector-specific  SWPPP  consid- 
erations 


•  Site  map:  material  handling-,  treat- 
ntent,  storage,  disposal  of  wastes; 
liquid  storage  tanks;  processing; 
treatment  chemical  storage;  treated 
wood  and  residue  storage;  wet  and 
dry  decking;  untreated  wood  and 
residue  storage;  treatment  equip- 
ment storage. 

•  Inventory:  facilities  that  have  used 
chkxophenolic,  creosote,  or  inor- 
ganic formulations  in  the  past  must 
identify  contaminated  soils,  equip- 
ment, and  stored  materials. 

•  Identity  specific  BMPs  for  specific 
areas  of  site:  good  housekeeping 
measures  to  limit  discharge  of  wood 
debris;  minimize  leachate  from  de- 
caying wood;  minimize  dust  genera- 
tion. 

•  Perkxlic  removal  of  debris  from 
stomi  water  BMPs. 

•  Devekjp  response  schedules  to  linut 
tracking  of  spilled  materials.  Treat- 
ment chertMcals  must  be  cleaned  up 
immediately. 

•  Devetop  BMPs  for  sediment  and 
erosion  control  in  specific  areas  of 
site. 

>  Discharges  of  boiler  bkMdown, 
water  treatment,  wastewaters,  non- 
contact  cooling  waters,  contact  cool- 
ing waters,  wash  down  waters  from 
treatment  equipment  and  s.w.  that 
have  come  m  contact  with  site  areas 
where  hand  spraying  of  surface  pro- 
tection cfiemicais  is  pertormed  are 
not  authorized. 

'  Authorized  non-storm  water  dis- 
charges inckide:  discharges  from 
spray  down  of  hjmber  and  wood 
product  storage  yards  where  no 
cf>emical  additives  are  used  in  the 
spray  water  and  no  chemicals  are 
ajsplied  to  the  wood  during  storage. 
Periodic  emptoyee  training. 


No    specifK    consideratxins    beyond 
baseline. 


Performance 
standard  s/bmits 


Wet  deck  storage  area 
discharge  limitations 
adopted  from  40 
CFR  429  Subpart  I 
are  as  folkMvs: 

pH  range  within  6.0  to 
9.0. 

No  discharge  of  debris 
wtiich  can  not  pass 
ttvough  a  1"  diame- 
ter opening. 

(ftote:  Wet  deck  stor- 
age area  discharges 
are  only  allowabie 
under  the  permit  if 
no  chemical  addi- 
tives are  used  in  ttie 
spray  water  or  ap- 
plied to  the  togs). 


Inspections 


'  Material  handling  and  urv 
toading  And  toadtng  areas 
daily  with  activity. 

'  Processing  and  treated 
wood  storage  areas 
tnorthiy  tor  dnppage  on 
unprotected  soils. 
Annual  comprehensive 
site  compliance  evalua- 
tion. 


NONE 


Armual  comprehensiva 
site  compliance  evahja- 
tions  must  be  corxJucted 
at  least  once  per  year. 
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Appendix  B— Summary  of  MSGP  and  Baseline  Permit  Requirements— Continued 


Sector 


Chemical  and  Allied 
Products  Manufactur- 
ing Facilities 


Monitoring 


Baseline 


Facilities  with 
storm  water  dis- 
charges that 
come  into  cor>- 
tact  with  soKd 
chemical  storage 
piles  must  collect 
annually  sam- 
ples for  oil  and 
grease,  COD, 
TSS,  pH.  and 
any  pollutant  lim- 
ited in  an  efflu- 
ent guideline  to 
which  the  facility 
is  subject. 


MSGP 


All  facilities  must 
condtKt  quarterly 
visual  examina- 
tions of  storm 
water  discharges 
unless  Inactive 
and  unstaffed. 

All  facilities  may 
exercise  the  low 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation In  lieu  of 
analytical  mon- 
itoring. 

Industrial  inorganic 
chemical  nnanu- 
facturing  facilities 
(SIC  281)  must 
collect  quarterly 
grab  samples  for 
the  following  pa- 
rameters: total 
recoverable  alu- 
minum, total  re- 
coverable iron, 
and  nitrate  *  ni- 
trite nitrogen  dur- 
ing the  second 
and  fourth  years 
of  permit  cov- 
erage. 

Plastic  and  syn- 
thetic materials 
manufacturing 
facilities  (SIC 
282)  must  collect 
quarterly  grab 
sanx)les  for  total 
recoverable  zinc 
during  the  sec- 
or>d  and  fourth 
years  of  permit 
coverage. 

Soap  and  deter- 
gent manufactur- 
ing facilities  (SIC 
284)  must  collect 
quarterly  grab 
samples  for  tt\e 
following  pararrv 
eters:  total  re- 
coverable zinc 
and  nitrate  *  ni- 
trite nitrogen  dur- 
ing the  second 
and  fourth  years 
of  permit  cov- 
erage. 

Agricultural  chemi- 
cal manufactur- 
ing facilities  nuist 
collect  quarteriy 
grab  samples  for 
the  following  pa- 
rameters: total 
recoverable  lead, 
total  recoverable 
iron,  total  recov- 
erable zinc, 
phosphorus,  and 
nitrate  +  nitrite 
nitrogen  during 
the  second  and 
fourth  years  of 
permit  coverage. 


MSGP  sector-specific  SWPPP  consid- 
erations 


Site  map:  location  of  structures,  total 
area  of  Industrial  Activity 

•  Identify  parameters  associated  with 
pollutant  sources. 

•  Contained  areas  must  have  valves 
or  other  means  to  prevent  the  dis- 
charge of  a  spill  or  leak. 

•  Schedule  regular  waste  pickup. 

•  Saintain  up-to-date  inventory. 

•  Consider  using  berms,  curbing, 
hose  connections  points,  manual 
valves,  drip  pans,  and  overhangs  in 
material  storage  areas. 

•  Annual  empkjyee  training. 


Performance 
standards/limits 


Limits  on  the  "con- 
taminated storm 
water"  at  phosphate 
fertilizer  manufactur- 
ing facilities.  Storm 
water  limits  are 
equivalent  to  40 
CFR  418.  The  limits 
are  as  follows: 

Total  phosphorus  daily 
maximum  >  105.0 
mg^L. 

Total  phosphorus  30- 
day  average  -  35.0 
mglL. 

Fluoride  daily  max.  - 
75.0  mglL. 

Fluoride  30-day  ave.  - 
25.0  mg/L. 


Inspections 


2  wet  weather  and  2  dry 
weather  inspections 
throughout  each  year. 
Annual  comprehensive 
site  compliance  evalua- 
tion. 
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^fvtnr 

Monitoring 

MSGP  sector-specific  SWPPP  consid- 
erations 

Performance 
standards/limits 

Inspections 

.J^^IV/l 

Baseline 

MSGP 

All  facilities  must 

conduct  quarterly 

' 

visual  examina- 

tions of  storm 

water  discharges 

unless  inactive 

and  unstaffed. 

All  facilities  may 
exercise  the  low 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation In  lieu  of 
analytical  mon- 
itoring. 

Asphalt  Paving  and 

No  monitoring  is 

Asphalt  paving  and 

No    specific    considerations    beyond 

Limits  for  storm  water 

•  Periodic  facility  Inspec- 

Roofing Materials  and 

required  under 

roofing  materials 

baseline. 

discharges  from  as- 

tions. 

Lubricant  Manufactur- 

the baseline  un- 

manufacturing 

Portable  plants  are  covered  by  permit. 

phalt  emulsion  facili- 

• Annual  comprehensive 

ers  (does  not  apply  to 

less  the  facility  is 

facilities  must 

ties.  The  limits,  es- 

site compliance  evalua- 

petroleum refineries) 

and  EPCRA  313 

collect  quarterly 

tablished  in  40  CFR 

tion. 

facility. 

grab  samples  for 

Part  443  Subpart  A, 

—At  least  once  at  portable 

TSS  during  the 

are  as  follows: 

plants. 

second  and 

TSS  daily  maximum  - 

fourth  years  of 

23m9^L. 

permit  coverage. 

TSS  30-day  average  - 

All  facilities  must 

15. 

conduct  quarterty 

ai  and  grease  dally 

. 

visual  examina- 

max. -  15  mg/L 

tions  of  storm 

Oil  arid  grease  30-day 

water  discharges 

average  -  10  mg/L- 

unless  inactive 

pH  within  range  of  6.0 

and  unstaffed. 

to  9.0. 

4 

AH  lacilities  may 

exercise  the  low 

concentration 

waiver,  inactive 

and  unstaffed 

waiver,  or  alter- 

native certifi- 
cation in  lieu  of 

k 

analytical  mon- 
itoring. 

Glass,  Clay,  Cement, 

Cement  manufac- 

Clay product  facili- 

• Removal  of  spilled  material  In  har>- 

Numeric  effluent  limi- 

• Mortthly  inspections  while 

Concrete,  and  Gyp- 

turers and  ready 

ties  must  collect 

dling  areas  by  sweeping  or  other 

tations  for  runoff 

tt>e  facility  is  in  operation. 

sum  Product  Manu- 

mix concrete 

quarterty  grab 

equivalent  nrteasures. 

from  storage  piles  at 

•  Annual  comprehensive 

facturing  Faalities 

manufacturers 

samples  for  total 

•  Fine    solids   should   be   stored    in 

cement  manufactur- 

site compliance  evalua- 

must monitor 

recoveratjie  alu- 

areas not  exposed  to  storm  water 

ing  facilities  estat>- 

tion. 

their  discharges 

minum  during 

where  practicable. 

lished  under  40 

Annual  comprehensive  site 

annually  for  oil 

the  second  and 

•  Must  ensure  that  vehicle  washwater 

CFR  Part  41 1.37 

compliance  evaluation. 

and  grease. 

fourth  years  of 

is  not  discharged  with  stonn  water.. 

are  included: 

COO,  TSS,  and 

permit  coverage. 

•  Penodic  employee  training. 

TSS  ?  50  mg/L. 

any  pollutant  in 

Concrete  product 

pH  within  range  of  6.0 

an  effluent 

facilities  must 

to  9.0. 

guideline  to 

collect  quarterty 

which  the  facility 

grab  samples  for 

Is  subject. 

TSS  and  total  re- 
coveral)le  iron 
during  the  sec- 
ond and  fourth 
years  of  permit 
coverage. 
All  facilities  must 
conduct  quarterty 
visual  examina- 
tions of  storm 
water  discharges 
unless  Inactive 

- 

and  unstaffed. 
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Sector 


Primary  Metals  Facilities 


Monitoring 


Baseline 


Primary  metals  fa- 
cilities must  per- 
form semiannual 
monitoring  for: 
oil  and  grease, 
COD,  TSS.  pH, 
WET,  total  re- 
coverable lead, 
total  recoverable 
cadmium,  total 
recoverable  ar- 
senic, chromium, 
and  any  pollutant 
limited  in  an  ef- 
fluent guideline 
to  wfiich  the  fa- 
cility is  sut)ject. 


MSGP 


All  facilities  may 
exercise  the  low 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation in  lieu  of 
analytical  mon- 
itonng. 

Steel  wor1<s,  blast 
furnaces,  and 
mills  must  collect 
qucirteriy  grab 
samples  for  the 
following  param- 
eters: total  re- 
coverable alu- 
minum and  zinc 
during  the  sec- 
ond and  fourth 
years  of  permit 
coverage. 

Iron  and  steel 
foundries  must 
collect  quarterty 
grab  samples  for 
the  following  pa- 
rameters: total 
recoverable  cop- 
per, zinc,  iron, 
and  aluminum 
and  TSS  during 
the  second  and 
fourth  years  of 
permit  coverage. 

Non-fen-ous  n>lling 
and  drawing 
must  collect 
quarteriy  grab 
samples  for  the 
following  paranv 
eters:  total  re- 
coverable copper 
and  zinc  during 
the  second  and 
fourth  years  of 
permit  coverage. 

Non-ferrous  found- 
ries must  collect 
quarteriy  grab 
samples  for  the 
following  param- 
eters: total  re- 
coverable copper 
and  zinc  during 
the  second  and 
fourth  years  of 
permit  coverage. 

All  facilities  must 
conduct  quarteriy 
visual  examina- 
tions of  storm 
water  discharges 
unless  inactive 
and  unstaffed. 

All  facilities  may 
exercise  the  low 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation in  lieu  of 
analytical  nwn- 
itoring. 


MSGP  sector-specific  SWPPP  consid- 
erations 


Site  map:  identify  locations  of  all 
emissions  control  equipment 
Significant  materials  should  include 
areas  of  potential  settling  or  deposi- 
tion fnjm  particulate  emissions. 
Consider,  cleaning  or  maintenance 
program,  paving  areas  with  vehicle 
traffic,  relocating  materials  inside, 
waste  removal  schedule,  product 
substitution,  and  covering  stockpiles. 
•  Periodic  employee  training. 


Performance 
standards/limits 


NONE 


Inspections 


Quarteriy  inspections  of 
facility  including  pollution 
control  equipment. 
Annual  comprehensive 
site  compliance  evalua- 
tions. 
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Sector 

Monitoring 

MSGP  sector-specific  SWPPP  consid- 
erations 

Performance 
standards/limits 

Inspections 

Baseline 

MSGP 

Metal  Mining  (Ore  Min- 

Baseline does  not 

Active  copper  ore 

Active  or  Temporary/  Inactive 

NONE 

Active: 

ing  and  Dressing)  Fa- 

require metal 

mining  and 

Description  of  mining  activities 

•  Designated  equipment  ar>d 

cilities  SIC  10[Dis- 

mining  facilities 

dressing  facilities 

•  Site  map-mine  boundaries,  all  out- 

mine  areas  and  sediment 

ctiarges  subject  to  ef- 

to perform  any 

must  collect 

faHs  subject  to  effluent  limitations. 

4  erosion  corrtrol—montti- 

fluent  guidelines  tor 

monitoring. 

quarterly  grab 

drainage    of    process    water    dis- 

ly. 

mine  drainage  (40 

samples  for  the 

charge. 

- 

•  Annua)  comprehensive 

CFR  440)  are  not  eli- 

following param- 

• Annual  emptoyee  trainir>g. 

site  compliance  evalua- 

gible for  coverage]. 

eters:  total  re- 

• Test  lor  noo-storm  water  discharges 

tion. 

coverable  copper 

or  discharges  subject  to  effluent  lim- 

Temporarily inactivB: 

and  total  recov- 

itation   guidelines    (such    as    mine 

•  Designated  equipment  and 

erable  zinc  dur- 

drainage or  process  water  of  any 

mine  areas  and  sediment 

ing  the  second 

kind). 

&  erosion  control— quar- 

and  fourth  years 

•  Limit  erosion  and/or  remove  sedi- 

terty. 

of  permit  cov- 

ment. 

•  Annual  comprehensive 

erage. 

site  compliance  evaluatxxi 

AH  facilities  must 

Description  of  the  mining  activities — 

except  wt>ere  impractical 

conduct  quarterly 

•  Site  map — existing   structural  con- 

due  to  remoteness  and  »>- 

visual  examina- 

trots,    process     water     discharge 

accessibriity  m  which  case 

tions  of  storm 

points,  storm  water  outfaHs. 

Inspection  must  be  per- 

water discharges 

•  Inventory   of   exposed    materials— 

formed  once  every  3 

unless  inactive 

descnbe    significant    material    that 

years. 

and  unstaffed. 

may  t>e  at  site. 

All  facilities  may 

•  Risk    k)entificatior>— identify    poOut- 

exercise  the  low 

ants  and  their  associated  sources, 

concentration 

assess   potential   for  storm   water 

waiver,  inactive 

comaminatton. 

and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation in  lieu  o( 
analytical  mon- 
itofing. 

Coal  Mines  and  Coal 

Baseline  does  not 

Coal  mines  and 

Good  housekeeping 

NONE 

•  Quarterly  inspection  lor 

Mining-Related  Facili- 

Impose any 

coal  mining-relat- 

• Sweeping  or  road  watering  to  keep 

active  sites  and  SMCRA 

ties  (Discharges  sub- 

monitoring for 

ed  facilities  must 

dust  down. 

inactive. 

ject  to  40  CFR  434 

coal  mines  or  re- 

collect quarterly 

Preventive  maintenance 

•  Annual  Inspectkx)  for  inac- 

are not  allowable. 

lated  facilities. 

grab  samples  for 

•  Timely  inspectkxi. 

tive  sites. 

Floor  drains  from 

the  following  pa- 

• Periodic  debris  and  sediment  re- 

• Annual  comprehensive 

nriaintenance  buildings 

rameters:  TSS, 

moved  from  BMP. 

-  site  compliance  evaluation 

are  excluded). 

total  recoverable 

•  rtoptacement  of  worn  BMP. 

foraH. 

aluminum  and 

Sediment  and  erosion  control 

Annual  compreherfsive  site 

total  recoverable 

•  Plan  must  contain  all  reasonable 

compliance  evaluatioa 

iron  during  the 

and    appropriate    SMCRA    regula- 

second  and 

ttons. 

fourth  years  of 

•  PassiveOow  nfaintenance  treatntent 

* 

permit  coverage. 

for  reducing  pollutants  from  inactive 

All  facilities  must 

sites. 

cortduct  quarterly 

•  Consider  stabiiizatkvi  and  structural 

visual  examina- 

measures. 

tions  of  storm 

water  discharges 

unless  Inactive 

and  unstaffed. 

• 

AH  facilities  may 

exercise  the  low 

concentratiofl 

waiver,  inactive 

and  unstaffed 

waiver,  or  alter- 

- 

native  certifi- 

cation in  Ueu  of 

analytical  mon- 

itoring. 

Oil  and  Gas  Extraction 

Basebte  does  not 

AH  faculties  must 

•  Describe  measures  to  clean  up  RO 

•  Quarterly  for  equipmem 

Facilities  (only  those 

impose  any 

conduct  quarterly 

releases. 

and  vehides  that  store  or 

which  had  an  f^  re- 

monitoring on 

visual  examina- 

• Address    vehicle    and    equipment 

lease  that  was  dis- 

these types  of 

tions  of  storm 

storage,  cleaning,  and  maintenance 

rials. 

charged  through  a 

facilities  unless 

water  discharges 

areas. 

•  Weekly  mspectnn  of  sedi- 

storm water  discharge 

they  are  EPCRA 

unless  inactive 

•  Erosion    controls    (vegetative    and 

ment  and  erosion  controls. 

event);  petroleum  re- 

313 facilities. 

and  unstaffed. 

structural  practices). 

•  Semiannual  tor  al  equp- 

fineries 

- 

ment  and  areas  addressed 
inPPP. 

•  Annual  oomprehertsive 
site  compliance  evalua- 
ton. 

•  Annual  inspectkxis  fOr  ir>- 
active  Oil  and  gas  extrao- 
tk>n  facilities. 
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Sector 


Mineral  Mining  and 
Processing  Facitities 


Monitoring 


Baseline 


Baseline  does  not 
Impose  any 
monitoring  on 
these  types  of 
facilities  unless 
tt>ey  are  EPCRA 
313  facilities. 


MSGP 


Hazardous  Waste  Treat- 
ment Storage  or  Dis- 
posal FaciMies 
(TSOFs) 


Storm  water  dis- 
charges from  in- 
cinerators and 
BiFs  that  bum 
hazardous  waste 
must  semiannu- 
ally monitor  hx 
amfTKXiia,  nnag- 
nesium  (dis- 
solved). TKN, 
COO.TDS. 
TOC.  odand 
grease,  pH;  total 
recoverable:  ar- 
senic, barium, 
cadmium,  chro- 
mium, cyanide, 
lead,  selenium, 
silver  total  mer- 
cury; and  acute 
WET. 


MSGP  sector-specific  SWPPP  consid- 
erations 


Dimension  stone, 
crushed  stone, 
and  nonmetallic 
minerals  except 
fuels  mining  and 
processing  facili- 
ties must  collect 
quarterly  grab 
samples  for  TSS 
duhng  the  sec- 
ond and  fourth 
years  of  permit 
coverage. 
Sand  and  gravel 
mining  and  proc- 
essing facilities 
must  collect 
quarterly  grab 
samples  for  TSS 
arxj  nitrate  *  ni- 
trite nitrogen  dur- 
ing the  second 
and  fourth  years 
o(  permit  cov^ 
erage. 
Ail  facilities  must 
conduct  quaiterly 
visual  examina- 
tions of  storm 
water  discharges 
unless  inactive 
and  unstaffed. 
AH  facilities  may 
exercise  the  low 
concentration 
waiver.  Inactive 
and  unstaffed 
waiver,  or  alter- 
native certift- 
cation  in  lieu  at 
analytical  mon- 
itoring. 
TSDFs  must  col- 
lect quarterly 
grab  samples  for 
the  following  pa- 
rameters: amnrw- 
nia,  magnesium, 
COO,  total  re- 
coverable ar- 
senic, total  re- 
coverable cad- 
mium, free  cya- 
nide, total  recov- 
erable lead,  total 
recoverable  mer- 
cury, total  recov- 
erable selenium, 
and  total  recov- 
erable silver  dur- 
ing tlie  second 
and  fourth  years 
of  permit  cov- 
erage. 
All  fadNties  must 
conduct  quarterly 
visual  examina- 
tions of  storm 
water  discharges 
unless  inactive 
and  unstaffed. 


Site  map  must  indicate  monKoring 
points. 

Assess  the  applicability  of  certain 
BMPs  comrtxMily  used  at  such  min- 
ing sites. 

Sediment  and  erosion  control  BMPs 
must  be  planned  for  new  activities 
and  implemented  for  existing  activi- 
ties. 


Performance 
standards/limits 


Numeric  effluent  limi- 
tatiorts  for  mine 
dewatering  dis- 
charges in  EPA  Re- 
gions I,  II,  VI,  X  and 
Arizona  established 
under  40  CFR  Part 
436  are  Included: 

TSS  daily  max.  -  45 
mg/L 

TSS  30  day  ave.  -  25 
mg^L 

pH  within  range  o(  6.0 
to  9.0. 


Inspections 


Quarterly  visual  inspec- 
tions of  all  BMPs  for  active 
mines. 

Annual  inspections  for  in* 
active  operations. 
Annual  comprehensive 
site  compliance  evaluation 
for  active  sites. 
Once  every  3  years  com- 
prehensive site  compli- 
ance evaluation  for  Inac- 
tive sites. 


Specific  pollutants  of  concern 
should  be  identified  under  risk  iden- 
tification. 


HONE 


Inspect  equipment  and 
areas  of  facility  at  intisrvals 
specified  in  plan. 
Annual  comprehensive 
site  compliance  evalua- 
tion. 
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Sector 

Monitoring 

MSGP  sector-specific  SWPPP  cortsid- 
eratlons 

Performance 
standards/limits 

Inspections 

Baseline 

MSQP 

All  facilities  may 

exercise  the  low 

concentration 

waiver,  inactive 

and  unstaffed 

waiver,  or  alter- 

native certifi- 

cation In  lieu  of 

• 

analytical  mon- 

itoring. 

Landfills,  Land  Applica- 

Land disposal  units 

Landfills,  land  ap- 

—Must    identify   specific   waste   that 

^40NE 

Active  landfills: 

tion  Sites,  and  Open 

must  monitor 

plication  sites, 

have  been  disposed. 

Dumps 

semiannually  lor 

and  open  dumps 

—Provide  data  on  leachate  generated 

—Monthly  lor  finally  sta- 

ammonia, mag- 

must collect 

at  the  site. 

bilized  facilities  and  those 

nesium  (dis- 

quarterly grab 

—Additional    sources    of    pollutants 

kKated  in  and  areas. 

solved),  TKN. 

samples  for  total 

must  be  identified  under  risk  iderti- 

—Monthly  inspections  if  sta- 

CX)D, TDS, 

recoverable  Iron 

fkatkxi. 

bilized  on  dunng  and  sea- 

" 

TOC,  oil  and 

and  TSS  during 

—Tracking  system  for  waste  disposed. 

sons. 

grease,  pH;  total 

the  second  and 

—Additional    sediment    and    eroswn 

Inactive  landfHls-quanerty 

recoveratJie:  ar- 

fourth years  of 

control  requirement. 

Annual  compret>ensive  site 

senic,  barium, 

permit  coverage. 

compliance  evaluation. 

cadmium,  chro- 

Municipal solid 

■ 

mium,  cyanide. 

waste  landfills 

lead,  selenium. 

closed  in  accord- 

silver: total  mer- 

ance with  40 

. 

cury;  and  acute 

CFR  258.60  are 

WET. 

not  required  to 
monitor  total  re- 
coverable iron. 

AH  facilities  must 
conduct  quarterly 
visual  exan^na- 
tions  of  storm 
water  discharges 
unless  inactive 
and  unstaffed. 

AH  facilities  may 
exercise  the  low 
coix»ntration 
waiver.  Inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation in  Keu  o( 
analytical  mon- 
itoring. 

. 

Automobile  Sahage 

Automobile  sal- 

Automobile sal- 

• Site  map:  monitoring  points,  total 

NONE 

•  Cars  upon  arrival  tar 

Yards 

vage  yams  must 

vage  yards  must 

area  of  Industrial  activities 

leaks. 

collect  annual 

cdtoct  quarterly 

•  klentlfy  parameters  associated  with 

•  Oily  equipment  4X^  lor 

grab  and  com- 

grab samples  for 

pollutant  sources. 

leaks. 

posite  samples 

total  recoverable 

•  Drain   vehicles   of   fluids   or  other 

•  Storage  of  fluids  firtckiding 

for  the  toHcMmng 

iron,  total  recov- 

equivalent  measures. 

containers)  4X/yr  for  leeks. 

parametefs:  oil 

arabie  aluminum. 

•  BMPs  4X/yr. 

and  grease,  pH, 

total  recoverable 

•  Annual  comprehensive 

COO,  and  TSS. 

lead,  and  TSS 

site  compliarK»  evalua- 

Requirements 

during  the  sec- 

tion. 

apply  only  to  fa- 

ond and  fourth 

cilities  where  the 

years  o(  permit 

foHowing  is  ex- 

coverage. 

• 

posed  to  storm 

water  <a)  over 

conduct  quaiterfy 

2S0autoAnjck 

visual  examina- 

bodios  with 

tione  of  storm 

drivelines.  250 

water  discharges 

drivelines,  or  any 

unless  inactive 

• 

combination 

and  unstaffed. 

thereof,  or  (b) 

AH  facilities  may 

- 

over  500  auto/ 
truck  units,  or  (c) 

exercise  the  low 

concentration 

over  100  units 

waiver,  inactive 

" 

dismantled  per 

and  unstaffed 

year  where  auto- 

waiver, or  alter- 

^ 

motive  fluids  are 

native  certifi- 

drained or 

cation  in  lieu  of 

stored. 

analytical  mon- 
itoring. 
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Sector 

Monitoring 

MSGP  sector-specific  SWPPP  consid- 
erations 

Performance 
standards/limits 

Inspectkxis 

Baseline 

MSGP 

Scrap  and  Waste  Mate- 

Baseline  imposes 

Scrap  and  waste 

•  Site  map:  Identify  locations  of  all 

NONE 

Non-liquid  Recyclable  Waste 
Facilities: 

hal  Processing  and 

monitoring  re- 

material process- 

scrap processing  equipment  and  lo- 

Recycling Facilities 

quirements  on 

ing  and  recycling 

cations  of   all   significant   material 

•  Quarteriy  inspections  of 

(Permit  conditions 

facilities  en- 

(non-liquid) facili- 

storage, e.g.,  scrap. 

facility  including  pollution 

broken  out  t>etween 

gaged  In  re- 

ties must  collect 

•  Schedule  preventative  maintenance 

control  equipment . 

facilities  that  handle 

claiming  bat- 

quarterly grab 

of  all  pollution  control  equipment. 

•  Anr.ual  comprehensive 

non-liquid  recyclable 

teries.  Battery 

samples  for  the 

•  Erosion  and  sediment  controls. 

site  compliance  evalua- 

wastes and  facilities 

reclain'>ers  must 

follov^ng  param- 

• Inbound  recyclable  materials  control 

tions. 

that  handle  liquid  re- 

nxyiitor semi- 

eters: total  re- 

program,   scrap    lead-acid    battery 

Liquid  Recyclat)le  Wastes: 

cyclable  wastes). 

annually  for  oil 

coverable  cop- 

program. 

•  Site  Inspections. 

and  grease. 

per,  total  recov- 

• Control  of  stomi  water  discharges 

•  Annual  comprehensive 

COD,  TSS,  pH. 

erable  aluminum, 

from  turnings  piles  exposed  to  cut- 

site compliance  evalua- 

copper, and 

total  recoverable 

ting  fluids. 

tions. 

lead. 

iron,  total  recov- 

• 

erable  lead,  total 
recoverable  zinc, 
COD,  and  TSS 
duhng  the  sec- 
ond and  fourth 
years  of  permit 
coverage. 

All  facilities  must 
conduct  quarterly 
visual  examina- 
tions of  storm 
water  discharges 

.  unless  inactive 
and  unstaffed. 

All  facilities  may 
exercise  the  low 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation in  lieu  of 
analytical  mon- 

. 

•i^ 

Steam  Electric  Power 

Baseline  requires 

itoring. 
Steam  electric  gen- 

• Tracking  of  fugitive  dusts. 

Nurtieric  effluent  limi- 

• In  addition  to  or  as  part  ol 

Generating  Facilities, 

oil  fired  facilities 

erating  facilities 

•  Lkjuid  storage  tank  controls. 

tations  for  coal  pile 

the  comprehensive  site 

Including  Coal  Han- 

to sample  storm 

must  collect 

•  Measures  to  reduce  oils  spills. 

runoff  established 

evaluatkxi,  the  folk)wing 

dling  Areas  and  Coal 

water  annually 

quarterly  grab 

•  Controls  of  oil  bearing  equipment  in 

under  40  CFR  Part 

areas  must  be  Inspected 

Piles 

for  oil  and 

samples  for  total 

switchyards. 

423  effluent  limita- 

on a  monthly  basis:  coal 

grease,  COO, 

recoverable  iron 

•  Annual  emptoyee  training. 

tions  are  as  fo<k}ws: 

handling  areas,  loading/ 

TSS,  pH,  and 

during  the  sec- 

TSS 7  50  mg/L. 

unk)ading  areas,  switch- 

any pollutant  lim- 

ond and  fourth 

pH  within  range  of  6.0 

yards,  fueling  areas,  bulk 

ited  in  an  efflu- 

years of  permit 

to  9.0. 

storage  areas,  ash  han- 

ent guideline. 

coverage. 

(Note:  These  effluent 

dling  areas,  areas  adja- 

Baseline requires 

All  facilities  must 

limitations  apply  to 

cent  to  disposal  ponds 

coaMired  for 

conduct  quarterly 

all  sectors  with  coal 

and  landfills,  maintenance 

steam  electric  to 

visual  examina- 

pile runoff.) 

areas,  liquid  storage 

sample  annually 

tions  of  storm 

tanks,  and  long  term  and 

for  oil  and 

water  discharges 

short  tenn  material  stor- 

— 

grease,  pH, 

unless  inactive 

• 

age  areas. 

TSS,  total  recov- 

and unstaffed. 

•  Annual  comprehensive 

erable  copper. 

All  facilities  may 

site  compliance  evalua- 

nickel, and  zinc 

exercise  the  low 

tion. 

from  coal  han- 

concentration 

dling  sites  (other 

waiver,  inactive 

- 

than  runoff  from 

and  unstaffed 

coal  piles,  which 

waiver,  or  alter- 

is not  eligible  for 

native  certifi- 

coverage). 

cation  In  lieu  of 
analytical  ntoh- 
itoring. 
AH  facilities  must 

Motor  Freight  Transpor- 

Baseline does  not 

•  Site  Map:  vehicle  and  equipment 

NONE 

•  Qualified  facility  or  cotn- 

tation  Facilities,  Pas- 

impose nfKxiltor- 

conduct  quarterly 

storage  areas 

pany  personnel  shall  be 

senger  Transportation 

ing  on  these  fa- 

visual  examina- 

• Measures  and  Controls: 

identified  to  perform  in- 

Facilities,  Rail  Trans- 

ctlltles unless 

tions  of  storm 

—Vehicle    and    equipment    storage 

spectk>n  on  a  quarteriy 

portation  Facilities, 

they  are  EPCRA 

water  discharges 

areasCconfined  to  designated  area; 

basis. 

and  United  States 

313  facilities. 

unless  inactive 

prevent  or  minimize  contamination. 

•  Annual  comprehensive 

Postal  Service  Trans- 

and unstaffed. 

—Fueling  areaCprevent  or  minimize 

site  compliance  evalua- 

portation  Facilities 

contamination. 

tk)n. 

—Material    Storage    Areas— maintain 
containers  in  good  conditkHi;  pre- 

■ 

vent  or  minimize  contamination. 
—Vehicle    and    equipment    cleaning 
areas— prevent    or    minimize    con- 
tamination. 
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Appendix  B— Summary  of  MSGP  and  Baseline  Permit  Requirements— Continued 

«%__A^_ 

Monitoring 

MSGP  sector-specific  SWPPP  consid- 
erations 

Perlonnance 
standards/limits 

Inspections 

oecior                   I 

Baseline 

MSGP 

—Vehicle  and  equipment  maintenance 

areas — prevent    or    minimize    con- 

tamination. 

. 

contamination. 

•  Spill   Prevention   and   Response— 

* 

SPCC  plan  may  be  referenced. 

•  Annual      Employee     Training— on 

specified  topics. 

•  Attach  copy  of  washwater  NPDES 

. 

or  lU  pennit/application. 

Water  Transportation 

Baseline  does  not 

Water  transpor- 

Site map:  vessel  maintenance  and  re- 

• Monthly  in  specified  areas. 

Facilities  That  Have 

impose  monitor- 

tation facilities 

pair,    pressure    washing,    painting. 

including: 

Vehicle  Maintenance 

ing  on  these 

must  collect 

sanding,    blasting,    welding,    metal 

—Pressure  washing  area. 

Shops  and/or  Equip- 

types of  facilities 

quarterly  grab 

fabrication,  liquid  storage  areas,  and 

—Blasting,  sanding,  and 

ment  Cleaning  Oper- 

unless they  are 

samples  for  total 

material  storage  areas. 

painting  areas. 

ations 

EPCRA  313  fa- 

recoverable alu- 

• Measures  and  Controls 

—Matenal  storage  areas. 

cilities. 

minum,  total  re- 

—Pressure     washing     areas— collect 

—Engine  maintenance  and 

coverable  iron, 

and  contain  discharge,  remove  all 

repair  areas. 

total  recoverable 

visible      solids,      identify      where 

—Matenal  handling  areas. 

lead,  and  total 

washwater  is  released. 

—Drydock  areas. 

recoverable  zinc 

—Blasting  and  Painting  Areas— con- 

—General yard  area. 

during  the  sec- 

sider containing  activities;  prevent  or 

•  Annual  comprehensive 

ond  and  fourth 

minimize  contamination. 

Site  compliance  evalua- 

years of  permit 

— Matenal  Storage  Areas— all  mate- 

tion. 

coverage. 

rials  stored  in  protected,  secured  lo- 

All facilities  must 

cation;  pMBvent  or  minimize  contami- 

conduct quarteriy 

nation;  describe  containments  or  en- 

visual examina- 

closure. 

tions  of  storm 

—Engine    Maintenance    and    Repair 

water  discharges 

Areas— prevent    or    minimize   con- 

unless inactive 

tamination. 

and  unstaffed. 

All  facilities  may 

minimize  contamination. 

exercise  the  low 

— Drydock  Activities— prevent  or  iiiifH- 

concentration 

mize  contamination. 

waiver,  inactive 

— <3eneral  Yard  Area— schedule  rou- 

- 

and  unstaffed 

tine  yard  cleanup. 

waiver,  or  alter- 

• Annual  employee  training. 

native  certiTt- 

cation  in  lieu  of 

. 

analytical  mon- 
itoring. 
All  facilities  must 

Ship  and  Boat  Building 

Baseline  permit  re- 

Site map:  vessel  maintenance  and  re- 

NONE 

•  Monthly  in  spectTied  areas 

or  Repairing  Yards 

quires  annual 

conduct  quarteriy 

pair,    pressure    washing,    painting. 

•  Annual  comprehensive 

monitoring  tor 

visual  examina- 

sanding,   blasting,    welding,    metal 

site  compliance  evalua- 

oil and  grease, 

tions  of  storm 

fabrication,  liquid  storage  areas,  and 

tion. 

COD,  TSS,  pH, 

water  discharges 

material  storage  areas. 

any  pollutant  lim- 

unless inactive 

•  Measures  and  Controls 

ited  in  an  efflu- 

and unstaffed. 

—Pressure    washing     areas— collect 

ent  guideline  to 

and  contain  discharge,  remove  all 

which  the  facility 

visible      solids,      identify      where 

is  subject. 

washwater  Is  released. 
—Blasting  and  Painting  Areas— con- 
sider containing  activities;  prevent  or 
minimize  contamination. 

—Material  Storage  Areas— all  mate- 

rials stored  In  protected,  secured  lo- 

cation; prevent  or  minimize  contami- 

nation; descnbe  containments  or  en- 

doswe. 
—Engine    Maintenance    and    Repair 

Areas— prevent    or    minimize   con- 

tamination. 
—Material  Handling  Areas— prevent  or 

minimize. 
—Drydock  Activities— prevent  or  mini- 

~^- 

« 

mize. 

—General  Yard  Area— schedule  rou- 
tine yard  cleanup. 

•  Annual  emptoyee  training  on  speci- 

k 

- 

fied  topics. 

--■ 
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Appendix  B— Summary  of  MSGP  and  Baseline  Permit  Requirements— Continued 


Sector - 

Monitoring 

MSGP  sector-specific  SWPPP  consid- 
erattons 

Performance 
standards/limits 

Inspecttons 

Baseline 

MSGP 

Vehicle  Maintenance 

Baseline  requires 

Facilities  that  use 

•  Site  maps  must  be  developed  for 

NONE 

•  In  addition  to  comprehen- 

Areas. Equipment 

those  airports 

more  than 

areas  occupied  by  the  tenant(s)  of 

sive  site  evaluation  and 

Cleaning  Areas,  or 

wHh  over  50,000 

100,000  galtons 

the  airport  facility. 

standard  inspecttons,  1/ 

Decing  Areas  Lo- 

flight operations 

of  glycol-based 

•  Summary     of     potential     pollutant 

week  for  areas  where  de- 

cated  at  Air  Transpor- 

per year  to  sam- 

deicing/anti-icing 

sources:  maintain  a  record  of  the 

icing  operations  are  being 

tation  Facilities 

ple  oil  and 

chemicals  and/or 

types    and    quantities    of    deidng^ 

conducted. 

grease,  pH, 

more  than  100 

chemicals  used. 

•  Annual  comprehensive 

8005,  COD, 

tons  of  urea  on 

•  Source    reduction:    evaluate   alter- 

site compliance  evalua- 

TSS, and  the  pri- 

an average  an- 

native operating  procedures  which 

tion. 

mary  ingredient 

nual  tjasis,  shall 

reduce  the  overall  amount  of  deicing 

-    - 

used  in  deicing 

prepare  annual 

chemicals  used  and/or  lessen  the 

materials. 

pollutant  loading 
estimates  for  dis- 
charges of  spent 
deicing/anti-icing 
chemicals  and 
collect  quarterly 
grab  samples  for 
BOD,  COD,  ano- 

environmental. 

monia,  and  pH 
dunng  the  sec- 
ond and  fourth 
years  of  permit 
coverage. 
All  facilities  n^y 
exercise  the  k)w 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native ceftifi- 
cation  in  lieu  of 
analytcal  mon- 
itoring. 

Treatment  Works 

Baseline  does  not 

All  facilities  must 

Annual  employee  training. 

NONE 

•  Inspect  equipment  and  In- 

require monitor- 

conduct quarterly 

dustrial  areas  periodically. 

ing  unless  they 

visual  examina- 

•  Annual  comprehensive 

areEPCRA313 

tcns  of  storm 

site  compliance  evalua- 

facilities. 

water  discharges 
unless  inactive 
and  unstaffed. 

tion. 

R)nrf  and  Kindred  Prod- 

Animal handling/ 

Grain  mill  product 

•  Site  map  to  indicate  all  industrial  ac- 

NONE 

Routine  inspectton  of: 

ucts  Faculties 

meat  packaging 

facilities  nrtust 

tivities  exposed  to  storm  water. 

•  Loading/unk>ading  areas. 

facilities  must 

collect  quarterly 

•  Pest   control   cheenic^   applicatkxi/ 

•  storage  areas. 

annually  collect 

grab  samples  for 

storage  practices. 

•  Waste  martagement  units. 

grab  and  com- 

TSS during  the 

•  Annual  inspections  of  potential  pol- 

• Vents  and  stacks  from  in- 

posite samples 

second  and 

lutant  source  areas. 

dustrial  activities. 

(where  appro- 

fourth years  of 

•  Annual  employee  training. 

•  Spoiled  products  and  bro- 

. 

priate)  lor  BOO, 

permit  coverage. 

ken  product  container 

oH  and  grease. 

Fats  and  oils  facili- 

hokling areas. 

COO,  TSS,  TKN, 

ties  must  collect 

•  Animal  hoMing  pens. 

Total  Phos- 

quarteriy grab 

•  Staging  areas. 

phorus,  pH,  and 

samples  for 

•  Air  pollution  control  equip- 

fecal colitorm. 

BOO.  COD,  TSS 
and  nitrate  +  m- 
trite  nitrogen  dur- 
ing the  second 
and  fourth  years 
ofpermil  cov- 
erage. 
AM  facilities  must 
conduct  quarterly 
visual  examina- 
tkjns  of  storm 
wafer  discharges 
unless  inactive 
and  unstaffed. 

ment. 
Annual  comprehensive  site 
compliance  evaiuatkxi. 

All  facilities  may 
exercise  the  k)w 
concentration 
waiver,  inactive 
and  unstafled 
waiver,  or  alter- 
native certifi- 
cation in  lieu  of 
analytical  mon- 
itoring. 

- 
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APPENDIX  B— Summary  of  MSGP  and  Baseline  Permit  Requirements— Continued 

Sector 

Monitoring 

MSGP  sector-specific  SWPPP  consid- 
erations 

Performance 
standards/limits 

Baseline 

MSGP 

inspections 

Textile  Mills,  Apparel. 

Baseline  does  not 

All  facilities  must 

•  Summary    of    potential     podutani 

NONE 

•  Monthly,  indudn:  all 

and  Other  Fatxic 

impose  monitor- 

conduct quarterty 

sources:  indusfry-spedfic-significant 

containments,  storage 

Prodtx^  Manufactur- 

ing on  these 

matenals,  industnal  activities  (exan>- 

areas,  transfers,  and 

ing  Facilities 

types  of  facilities 

tions  of  storm 

ples  listed). 

transmission  l<r>es;  spill 

unless  they  are 

water  discharges 

•  Measures  and  controls: 

prevention;  good  house- 

EPCRA 313  fa- 

unless  inactive 

—Material  storage  area:  store  mate- 

keeping practices;  man- 

cHities. 

and  unstaffed. 

nals  in  a  protected  area;  prevent 
and    minimize    contamination;    de- 

agement ol  process  waste 
products;  all  structural  and 

scribe  containment  of  enclosure  for 

: 

nonstnxtural  management 

materials  stored  outdoors. 

practices. 

—Fueling  areas— prevent  or  minimize 

•  Annual  comprehenswe 

contamination. 

site  compkance  evalua- 

—Above ground  storage  tank  areas- 

tion. 

prevent  or  mininfize  contamination. 

—Annual  employee  training. 

Wood  and  Metal  Fur- 

Baseline does  not 

All  facilities  must 

•  Ineffective  BMPs  must  be  recorded 

NONE 

•  Quarterly  Inspections  of 

niture  and  Fixture 

require  these 

conduct  quarterty 

and  date  of  corrective  action  noted. 

designated  areas. 

Manulactunng  Facili- 

types of  facilities 

visual  examina- 

• Annual  comprer>en8ive 

ties 

to  nfKXiitor  storm 

tions  of  stomi 

site  compliance  evalua- 

water discharges 

water  discharges 

tion. 

unless  they  are 

unless  inactive 

EPCRA  313  fa- 

and  unstated. 

n     '       1  1                           A    i~i      ■    ■«     ■    I 

-  •»•»■  — 

CHnieS. 

•  Good  housekeeping;  address  mate- 

BaseHne  does  not 

All  facilities  must 

Ail  materials  must  t>e 

Annual  inspectior>— all  con- 

Facilities 

impose  monitor- 

conduct quarterty 

nal  handling/stocage;  fueling. 

stored  in  protected 

tainment  and  material  stor- 

ing on  these  fa- 

visual examina- 

• Emptoyee  trainiflg  annually  on  spec- 

area away  from 

age  areas,  fueling  areas. 

cilities  unless 

tions  of  storm 

ified  topics. 

drains  and  labeted. 

toading  and  untoading 

they  are  EPCRA 

water  discharges 

areas,  equipment  cleaning 

313  facilities. 

unless  inactive 
and  unstaffed. 

areas. 

Annual  comprehensive  site 
compliance  evaluation. 

Ruttwr,  Miscellaneous 

Baseline  requires 

Rui)ber  product 

Rubber  Product  Manufacturers: 

NONE 

Plastic  Products,  and 

monitoring  at 

manufacturing 

•  Review  the  use  of  zinc  and  possible 

as  required  within  the  per- 

Miscellaneous Manu- 

njbber manufac- 

facilities  must 

means  for  zinc  to  enter  s.w.  dis- 

mit. 

facturing  Industries 

collect  quarterty 

charges. 

Annual  comprehensive  site 

water  contacts 

grab  samples  for 

•  Develop  specific  BMPs  to  control 

compkanca  evahiation. 

BOM  chemical 

total  recoverable 

zinc. 

storage  areas. 

zinc  dunng  the 
second  and 
fourth  years  of 
permit  coveuge. 
Al  facilities  must 

conduct  quarterty 
visual  examina- 

«rater  discharges 
unless  inactive 
and  unstaffed. 
All  facilities  may 
exercise  the  low 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation in  lieu  of 
analytical  mon- 
itoring. 

Leather  Tanning  and 

Baseline  does  not 

All  facilfties  must 

Address: 

NONE 

Finishing  Facilities 

conduct  quarterty 

, 

leather  processng  vehde 

ing  requirements 

visual  examina- 

—Buffing/shaving areas. 

and  equipment  n^nte- 

on  leather  tan- 

tions of  storm 

— Receivng,   unloading  and  storage 

nance  areas,  material  stor- 

ning facilities  un- 

wfater discharges 

areas. 

age  areas,  loading  and 

less  they  we 

unless  inactive 

—Outdoor   storage   of   contaminaied 

• 

EPCRA  313  fa- 

and unstaffed. 

equipment. 

waste  management  areas. 

cilities. 

—Waste  nanagemant. 
Annual  empk>yee  training. 

Annual  comprehensive  site 
compliance  evaluation. 
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Sector 


Monrtoring 


Baseline 


MSGP 


MSGP  sector-specific  SWPPP  consid- 
erations 


Performance 
standards/limits 


Inspections 


Fabricated  Metal  Prod- 
jjds  Industry 


Baseline  does  not 
Impose  monitor- 
ing on  these  fa- 
cilities unless 
they  are  EPCRA 
313  facilities. 


Facilities  That  Manufac- 
ture Transportation 
Equlpoient,  industrial, 
'or  Commercial  Ma- 
chinery Manufacturers 


Facilities  That  Manufac- 
ture Electronic  and 
Electrical  Equipment 
and  Components, 
Photographic  and  Op- 
tical Goods 


Baseline  does  not 
Impose  monitor- 
ing on  these  fa- 
cilities unless 
they  are  EPCRA 
313faciiities. 

Baseline  does  not 
impose  nxxiitor- 
ing  on  these  fa- 
cilities unless 
they  are  EPCRA 
313  facrtitles. 


Fabricated  metal 
products  except 
coating  manufac- 
turing facilities 
must  collect 
quarterly  grab 
samples  for  the 
following  param- 
eters: total  re- 
coverable 
iron.total  recov- 
erable akiminum, 
total  recoverable 
zinc,  and  nitrate 
■f-  nitrite  nitrogen 
during  the  sec- 
ond and  fourth 
years  of  permit 
coverage. 

Fabricated  metal 
coating  and  en- 
graving manu- 
facturing facilities 
must  collect 
quarteriy  grab 
samples  for  the 
following  param- 
eters: total  re- 
coverable zinc 
and  nitrate  +  ni- 
trite nitrogen  dur- 
ing the  second 
and  fourth  years 
of  permit  cov- 
erage. 

All  facilities  must 
conduct  quarterly 
visual  examina- 
tions ol  storm 
water  discharges 
unless  inactive 
£ind  unstaffed. 

All  facilities  may 
exercise  the  low 
concentration 
waiver,  inactive 
and  unstaffed 
waiver,  or  alter- 
native certifi- 
cation In  lieu  of 
analytical  mon- 
itoring. 

All  facilities  must 
conduct  quarterly 
visual  examina- 
tions of  storm 
water  discharges 
unless  inactive 
arKi  unstaffed. 

AH  facilities  must 
corxluct  quarterly 
visual  examina- 
tions of  storm 
water  discharges 
unless  inactive 
and  unstalfed. 


Focus  primarily  on  storage  areas, 
unloading  and  loading  areas,  and 
any  other  area  where  outside  oper- 
ations occur. 

Address:  storage  areas  for  raw 
metal,  receiving,  unloading,  and 
loading  areas,  storage  of  heavy 
equipment,  metal  worldng  fluid 
areas,  unprotected  liquid  storage 
tanks,  chemical  cleaners  and 
wastewaters,  raw  steel  collection, 
paints  and  painting  equipment,  haz- 
ardous waste  storage,  chemical 
transportation,  galvanized  products, 
vehicle  and  equipment  maintenance, 
wooden  pallets  and  empty  drums, 
and  retention  ponds. 


NONE 


•  Annual  employee  training  on  speci- 
fied topics. 

•  Good    housekeeping    for   exposed 
areas. 

•  SpiH  prevention  and  resportse  pro- 
cedure for  exposed  areas. 

There  are  no  consideratmns  beyond 
the  baseline. 


NONE 


NONE 


Periodic  inspections  of  raw 
metal  storage  areas,  fin- 
ished product  storage 
areas,  material  and  chemi- 
cal storage  areas,  recy- 
cling areas,  loading  and 
unloading  areas,  equip- 
ment storage  areas,  paint 
areas,  fueling  and  mainte- 
nance areas,  and  waste 
management  areas. 

Annual  comprehensive  site 
compliance  evaluation. 


Annual  inspections  for  toad- 
ing  and  unkiading  areas, 
storage  areas,  waste  man- 
agement units,  and  vents 
and  stacks. 

Annual  comprehensive  site 
compliance  evaluation. 

Perform  routine  inspections. 

AfHwal  comprehensive  site 
compliance  evaluation. 


These  permit  modifications  shall 
become  effective  on  the  date  of 
publication  in  the  Federal  Register. 


Final  Permit  Modification 

This  peimit  modification  shall 
become  effective  on  September  30, 
1998. 


Region  1 

Sigoed  and  issued  this  29th  day  of  June, 
1998. 

Linda  M.  Murphy, 

Director.  Office  of  Ecosystem  Protection. 
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Areas  of  coverage 

Connecticut  Indian  Country  ...-. 

CTR05*##F 

Maine  

MER05*##» 
MER05*»«F 

Maine  Indian  Country „ 

Massachusetts 

MAROS*#tt 

Massachusetts  Indian  Country 

MAROS'««F 

New  Hampshire 

NHR05*««t 

Rhode  Island  Indian  Country 

RIR05*««F 

Vermont  Federal  Facilities ^ „ 

VTR05*##F 

Region  II 

Signed  this  21st  day  of  July,  1998. 
Kathleen  C.  Callahan, 
Division  of  Environmental  Planning  and 
Protection  Director. 


Areas  of  coverage 

Permit  No. 

Puerto  Rico  

PRR05*#«* 

Federal  Facilities '. , _ 

PRR05'«»F 

Region  III 

Signed  this  6th  day  of  August,  1998. 
Thomas  J.  Maslany, 
Water  Protection  Division  Director. 


Areas  of  coverage 

Permit  No. 

District  of  Columbia ; „ , 

DCR05*##» 

Federal  Facilities 

DCR05*##F 

Delaware  Federal  Facilities  

DER05*««F 

Region  IV 

Signed  this  7th  day  of  July,  1998. 
Robert  F.  McGhee, 
Water  Management  Division  Director. 


Areas  of  coverage 


Permit  No. 


Florida  

Indian  country 


FLR05*#i# 
FLR05-»»F 


Region  VI 

William  B.  Hathaway, 

Water  Quality  Protection  Division  Director. 

Areas  of  coverage 

Louisiana  Indian  country „ 

New  Mexico  i 

Indian  country  (except  Navajo  and  Ute  Mountain  Reservation  lands)  

Oklahoma: 

Indian  country 

Oil  and  gas  exploration. and  production  related  industries  and  pipeline  industries  that  are  regulated  by  the  Oklahoma 
CorporationCommission. 
Texas  .'. „ 

Indian  country 


Permit  No. 


LAR05*##F 
NMR05'«»» 
NMR05*##F 

OKR05*##F 

OKR05*### 

TXR05*##» 
TXR05*##F 
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Region  IX 

Signed  this  17th  day  of  July,  1998. 
John  Ong, 
Acting  Director,  Water  Division. 


Areas  of  coverage 


Permit 
No. 


Arizona  

Indian  country  

Federal  Facilities 

CalKomia 

Indian  country 
Guam  

Federal  Facilities 

Idaho 

Duck  Valley  Reservation 

Nevada  Indian  country 

New  Mexico 

Navajo  Reservation 
Oregon 

Fort  McDermitt  Reservation 
Utah 

Goshute  Reservation 

Navajo  Reservation 

Johnston  Atoll  

Federal  Facilities 

Midway  Island  and  Wake  Island 

Federal  Facilities , 


AZR05*### 

AZR05*###F 

AZR05*##F 

CAR05*##F 
GUR05*### 
GUR05*##F 

NVR05*##F 
NVR05*##F 

AZR05*##F' 

NVR05*##F 

NVR05*##F 

AZR05*##F 

JAR05*### 

JAR05*##F 

MWR05*### 

MWR05*###F 


Region  X 

Signed  this  26th  day  of  June,  1998. 
Philip  G.  Millam.     "     • 
Director,  Office  of  Water. 


Areas  of  coverage 

Alaska 

Indian  country 

Idaho  

Federal  facilities 

Indian  country  (except  Duck  Valley  Reservation  lands) 

Oregon  Indian  country  (except  for  Fort  Dermitt  Reservation  lands) 

Washington  Indian  country 

Washington  Federal  Facilities  .....'. 


Permit  No. 


AKR05*### 

AKR05*##F 

IDR05*### 

IDR05*##F 

IDR05*##F 

ORR05*##F 

WAR05*##F 

WAR05*##F 


Final  Modification  of  the  National 
Pollutant  Discharge  Elimination  System 

(NPDES)  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities; 
Termination  of  the  EPA  NPDES  Storm 
Water  Baseline  Industrial  General 
Permit 

For  reasons  set  forth  in  the  Fact  Sheet, 
the  Table  of  Contents,  Parts  I,  II,  IV,  VI, 
and  XI.A,  XI.C.  XI.D,  XI.E.  XI.I,  XI.J, 
XI.L,  XI.P,  XI. V.  XI.X  and  XI.AA,  Xn. 
and  Addendum  H  of  the  NPDES  Storm 
Water  Multi-Sector  General  Permit 
(MSGP)  are  modiBed  as  described 
below.  A  new  Part  XI.AD  and 
Addendum  I  have  been  added  to  the 
MSGP.  These  modifications  and 
additional  requirements  will  become 
effective  on  the  date  of  Federal  Register 
publication  of  the  final  modifications. 
For  applicant  and  permittee 


convenience,  copies  of  the  current  NOI 
and  NOT  have  been  included  at  the  end 
of  today's  notice. 

Notice  is  also  being  published  of 
EPA's  termination  of  the  NPDES  Storm 
Water  Baseline  Industrial  General 
Permit,  with  certain  exceptions 
described  below  in  Part  II.A.9,  92  days 
after  the  effective  date  of  these  MSGP 
modifications  where  the  Baseline 
Industrial  General  Permit  is  extended  in 
accordance  with  the  provisions  of  the 
Administrative  Procedure  Act  (APA). 

I.  Modification  of  Permit  Table  of 
Contents 

Table  of  Contents  (Amended) 

The  Addenda  portion  of  the  MSGP's 
Table  of  Contents  is  amended  to  include 
a  reference  to  new  Addendum  I — 
Historic  Properties  Guidance. 


NPDES  Storm  Water  Multi-Sector  General 
Permit  for  Industrial  Activities  Table  of 
Contents 


Addenda 


Addendum  I — Historic  Properties  Guidance 

n.  Modification  of  Permit  Eligibility 
-  Lai^uage  for  Protection  of  Historic 
Properties 

Part  I  (Amended) 

Part  I.B.6.,  National  Historic 
Preservation  Act,  is  amended  to  include 
a  reference  to  new  Addendum  I  to  the 
permit  which  provides  guidance  and 
references  for  applicants  to  use  when 
determining  their  facility's  eligibility  for 
permit  coverage  regarding  the  protection 
of  historic  properties  and  places.  Part 
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I.B.6(ii)  is  also  amended  to  add  the  tenn 
"Tribal  Historic  Preservation  Officers" 
to  the  term  "State  Historic  Preservation 
Officers"  found  in  the  original  permit. 

Part  I.  Coverage  Under  This  Permit 

B.  Eligibility 

•        •        •        *        • 

6.  National  Historic  Preservation  Act. 
In  order  to  be  eligible  for  coverage  under 
this  permit,  the  applicant  must  be  in 
compliance  with  the  National  Historic 
Preservation  Act.  A  discharge  of  storm 
water  associated  with  industrial  activity 
may  be  covered  under  this  permit  only 
if: 

(i)  The  discharge  does  not  affect  a 
property  that  is  listed  or  is  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  as  maintained  by  the 
Secretary  of  the  Interior;  or 

(ii)  The  applicant  has  obtained  and  is 
in  compliance  with  a  written  agreement 
between  the  applicant  and  the  State 
Historic  Preservation  Officer  (SHPO)  or 
Tribal  Historic  Preservation  Officer 
(THPO)  that  outlines  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
or  prevent  adverse  effect  to  the  historic 
property. 

Addendum  I  of  this  permit  provides 
guidance  and  references  to  assist 
applicants  with  determining  their 
facility's  permit  eligibility  concerning 
this  provision. 

m.  NO!  Submittal  Deadline  for 
Facilities  Transferring  From  the 
Baseline  Industrial  General  Permit 

Part  II  (Amended) 

The  deadline  for  NOI  submittal  for 
facilities  currently  covered  by  the 
Baseline  Industrial  General  Permit  that 
are  being  transferred  to  the  MSGP  is 
established  by  adding  Part  II.A.9  to  the 
MSGP.  Also  added  is  Part  II.A.10  which 
instructs  facilities  ineligible  to  transfer 
to  the  MSGP  because  of  Endangered 
Species  Act  or  National  Historic 
Preservation  Act  requirements  to  apply 
for  an  individual  NPDES  permit  from 
the  appropriate  EPA  Regional  Office. 

Part  n.  Notification  Requirements 

A.  Deadlines  for  Notification 


9.  Facilities  Being  Transferred  to  the 
Multi-Sector  General  Permit  as  a  Result 
of  the  Expiration  of  the  Baseline 
Industrial  General  Permit.  Facilities 
currently  covered  by  the  Baseline 
Industrial  General  Permit  for  an  existing 
storm  water  discharge  associated  with 
industrial  activity  that  have  not  already 
submitted  an  NOI  in  accordance  with 
Part  II.A.6  to  transfer  coverage  to  the 
Multi-Sector  General  Permit,  shall  do  so 


on  or  before  90  days  after  the  eHiective 
date  of  the  modification  of  the  Multi- 
Sector  Permit.  The  requirements  of  the 
Baseline  Industrial  General  Permit  will 
continue  to  apply  to  facilities 
transferring  permit  coverage  during  this 
time  period  where  an  extetision  of  the 
Baseline  Industrial  General  Permit  has 
been  acquired  by  the  permittee  in 
accordance  with  the  Administrative 
Procedure  Act  (APA). 

Where  an  extension  of  the  Baseline 
Industrial  General  Permit  has  been 
acquired  by  a  permittee  under  the 
provisions  of  the  APA,  coverage  imder 
such  extended  permit  shall  terminate  in 
all  applicable  areas  92  days  after  the 
effective  date  of  the  modified  MSGP 
with  the  exception  of  facilities  subject  to 
Part  n.A.lO  and  for  facilities  located  in 
the  following  areas:  Federal  facilities  in 
Colorado;  and  Indian  Coimtry  lands 
located  in  the  States  of  Colorado 
(including  the  portion  of  the  Ute 
Mountain  Reservation  located  in  New 
Mexico),  Montana,  North  Dakota,  South 
Dakota  (including  the  portion  of  the 
Pine  Ridge  Reservation  located  in 
Nebraska).  Utah  (except  for  the  Goshute 
and  Navajo  Reservation  lands  (see 
Region  9)),  and  Wyoming. 

10.  Facilities  Ineligible  for  Transfer  to 
the  Multi-Sector  General  Permit  from 
the  Baseline  Industrial  General  Permit. 
Facilities  seeking  storm  water  permit 
coverage  who,  after  attempting  to 
comply  with  all  eligibility  conditions  of 
the  permit,  are  still  ineUgible  for 
transfer  to  the  Multi-Sector  General 
Permit  due  to  Endangered  Species  Act 
requirements.  National  Historic 
Preservation  Act  requirements  or  other 
requirements  of  the  permit  shall  submit 
an  application  for  an  individual  NPDES 
permit  to  the  appropriate  EPA  Regional 
Office  listed  in  Part  I.  A  of  this  permit. 
These  individual  permit  applications 
shall  be  submitted  no  later  than  90  days 
after  the  effective  date  of  the  modified 
Multi-Sector  General  Permit. 

IV.  Deadlines  for  Storm  Water  Pollution 
Prevention  Plan  Preparation  and 
Compliance  for  Facilities  Transferring 
from  the  Baseline  Industrial  General 
Permit 

Part  IV  (Amended) 

For  facilities  transferring  to  the  MSGP 
as  a  result  of  the  expiration  of  the 
Baseline  Industrial  General  Permit,  the 
deadline  for  storm  water  pollution 
prevention  plan  preparation  and 
compliance  is  established  in  the  MSGP 
by  adding  Part  IV. A.  10  as  follows: 


Part  IV.  Storm  Water  Pollution 
Prevention  Plan& 

A.  Deadlines  for  Plan  Preparation  and 
Compliance 

•        •        •        •       • 

10.  Facilities  Being  Transferred  from 
the  Baseline  Industrial  General  Permit 
to  the  Multi-Sector  General  Permit. 
Facilities  transferring  industrial  storm 
water  discharge  coverage  from  the 
Baseline  Industrial  General  Permit  to 
the  Multi-Sector  General  Permit  shall 
revise  and  begin  implementation  of 
their  pollution  prevention  plans  to 
address  requirements  under  Part  XI  no 
later  than  180  days  after  the  date  of 
modification  of  the  Multi-Sector  Permit. 
For  cases  where  construction  is 
necessary  to  implement  measures 
required  by  the  plan,  a  schedule  shall  be 
included  which  provides  compliance 
with  the  plan  as  expeditiously  as 
practicable  but  no  later  than  October  1, 
2000. 

V.  Modification  of  Monitoring  and 
Reporting  Requirements 

Part  VI  (Amended) 

Part  VI  is  amended  by  adding  Part 
VI.D  and  referencing  Part  VI.D  in  Parts 
VI.A  and  VI.B  as  shown  below.  Also,  the 
reporting  addresses  have  been  updated 
in  Part  VI.B.l. 

Part  VI.  Monitoring  and  Reporting 
Requirements 

A.  Monitoring  Requirements 

1.  Limitations  on  Monitoring 
Requirements,  a.  Except  as  required  by 
paragraph  b.,  only  those  facihties  with 
discharges  or  activities  identified  in  Part 
VI.C,  Part  VI.D.  and  Part  XL  are 
required  to  conduct  sampling  of  their 
storm  water  discharges  associated  with— 
industrial  activity.  Monitoring 
requirements  under  Parts  VI.C.,VI.D. 
and  XI.  are  additive.  Facilities  with 
discharges  or  activities  described  in 
more  than  one  monitoring  section  are 
subject  to  all  applicable  monitoring 
requirements  from  each  section. 

b.  The  Director  can  provide  written 
notice  to  any  facility  otherwise  exempt 
fit)m  the  sampling  requirements  of  Parts 
VI.C,  VI.D.  and  XI.  that  it  shall  conduct 
discharge  sampling  for  a  specific 
monitoring  frequency  for  specific 
parameters. 

B.  Reporting:  Where  To  Submit 

1.  Location.  Signed  copies  of 
discharge  monitoring  reports  required 
under  Parts  VI.C,  VI.D.,  and  XI., 
individual  permit  applications,  and  all 
other  reports  required  herein,  shall  be 
submitted  to  the  Director  of  the  NPDES 
program  at  the  address  of  the 
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appropriate  Regional  Office  listed 
below.  For  each  outfall„one  Discharge 
Monitoring  Report  form  must  be 
submitted  per  storm  event  sampled. 

a.  CT,  MA,  ME.  NH.  RI,  VTEPA.  Region 

I,  Office  of  Ecosystem  Protection, 
Mimicipal  Assistance  Unit,  JFK 
Federal  Building,  Boston,  MA 
02203 

b.  PR  U.S.  Environmental  Protection 

Agency,  Caribbean  Environmental 
Protection  Division,  Centro  Europa 
Building,  1492  Ponce  de  Leon 
Avenue,  Suite  417,  Santurce,  Puerto 
Rico  00907-4127 

c.  DE.  DC  EPA.  Region  III,  Water 

Protection  Division  (3WP30),  841 
Chestnut  Building,  Philadelphia. 
PA  19107 

d.  FL  EPA,  Region  IV,  Water 

Management  Envision,  Surface 
Water  Permits  Section  (SWPFB),  61 
Forsyth  St.,  SW,  Atlanta,  GA 
30303-3104 

e.  NM  (except  see  Region  DC  for  Navajo 

lands).  TX;  LA  Indian  Country 
lands:  OK  Indian  Country  lands;  oil 
and  gas.  exploration  and  production 
related  industries,  and  pipeline 
operations,  which  are  regulated  by 
the  Oklahoma  Corporation 
Commission  EPA,  Region  VI, 
Enforcement  and  Compliance 
Assurance  Division  (6EN-WC),  EPA 
SW  MSGP.  P.O.  Box  50625,  Dallas, 
TX  75250 

f.  AZ,  CA.  NV.  Johnson  Atoll.  Guam. 

Midway  Island,  Wake  Island, 
American  Samoa,  the 
Commonwealth  of  Northern 
Mariana  Islands,  the  Goshute 
Reservation  in  UT  and  NV,  the 
Navajo  Reservation  in  UT,  NM,  and 
AZ,  the  Fort  McDermitt  Reservation 
in  OR,  the  Duck  Valley  Reservation 
in  NV  and  ID  EPA,  Region  IX,  Water 
Management  Division,  (WTR-5), 
Storm  Water  Staff,  75  Hawthorne 
Street,  San  Francisco,  CA  94105 

g.  AK,  ID  (except  see  Region  IX  for  Duck 

Valley  Reservation  lands),  OR 
(except  see  Region  DC  for  Fort 
McDermitt  Reservation  lands),  WA 
EPA,  Region  X,  Office  of  Water 
(OW-130),  Storm  Water  Staff.  1200 
Sixth  Avenue,  Seattle,  WA  98101 
•        •        •        •        • 

D.  Monitoring  Requirements  for 
Dischargers  Transferring  Permit 
Coverage  to  Multi-Sector  General  Permit 
as  a  Result  of  Expiration  of  Baseline 
Industrial  General  Permit,  and  Other 
Dischargers  Obtaining  Multi-Sector 
General  Permit  Coverage  After 
September  30, 1997. 

Facilities  transferring  permit  coverage 
to  the  Multi-Sector  General  Permit  as  a 
result  of  the  expiration  of  the  Baseline 


Industrial  General  Permit,  and  other 
dischargers  (i.e.,  new  dischargers; 
existing  dischargers  formerly 
unpermitted  imder  either  an 
individually-drafted  NPDES  permit  or 
another  NPDES  general  permit;  and, 
dischargers  transitioning  industrial 
storm  water  discharge  permit  coverage 
from  an  individually  drafted  NPDES 
permit  to  the  Multi-Sector  General 
Permit]  obtaining  coverage  after 
September  30, 1997.  are  required  to 
monitor  in  accordance  with  the 
applicable  requirements  listed  in  Part 
XI.  during  the  4th  year  of  the  Multi- 
Sector  Permit  (October  1, 1998- 
September  30, 1999).  Submittal  of 
Discharge  Monitoring  Report  Forms  tor 
certifications)  reporting  monitoring 
results  are  to  be  postmarked  no  later 
than  March  31,  2000.  and  sent  to  the 
appropriate  EPA  Regional  Office  listed 
in  Part  VI.B. 

Facilities  with  discharges  subject  to 
numeric  effluent  limitations  that  are 
eligible  for  coverage  (see  Part  V.B.,  Part 
XI.A.4.  Part  XI.C.5.,  Part  XI.D.4.,  Part 
XI.E.4.,  Part  XI.J.4.,  and  Part  XI.0.4.)  are 
to  monitor  and  report  as  required  by  the 
permit. 

Facilities  transitioning  from  the 
Baseline  Industrial  General  Permit  to 
the  Multi-Sector  General  Permit  may 
use  their  two  most  recent  monitoring 
results,  on  a  parameter-by-{>arameter, 
outfall-by-outfall  basis  which  were 
obtained  through  Baseline  Permit 
monitoring  requirements,  to  compare 
with  appropriate  monitoring  cut-off 
concentrations  in  order  to  meet  the 
Multi-Sector's  4th  year  monitoring 
requirements  mentioned  above.  This 
provision  is  only  allowable  where  such 
data  represents  current  industrial  storm 
water  discharges  from  a  facility. 
Facilities  with  discharges  subject  to  the 
numeric  effluent  limitations  mentioned 
above  cannot  use  previously  generated 
sampling  data  and  must  conduct 
monitoring  for  the  life  of  the  Multi- 
Sector  General  Permit  for  those 
discharges. 

VI.  Modification  «f  Tjrpes  of  Facilities    „ 
Covered  by  the  MSGP;  Inclusion  of 
Effluent  Limitations  for  Wet  Deck 
Storage  Areas;  and,  Addition  of  New 
Part  XI.AD. 

Part  XI  (Amended) 

1.  Parts  XI.A.4  and  5  are  amended  to 
include  technology-based  effluent 
limitations  and  monitoring 
requirements  for  non-storm  water 
discharges  from  wetijeck  storage  areas 
as  currently  authorized  under  Part 
XLA.2.a(2)oftiieMSGP. 

2.  Part  XI.C.1  is  amended  by  adding 
subsector  "i"  which  authorizes 


discharges  from  facilities  within  SIC 
Code  283.  The  previous  Part  XI.C.2  is 
deleted  which  had  not  authorized 
discharges  from  SIC  code  283  facilities. 
The  previous  Part  Xl.C.l.i  is 
renumbered  as  Part  XI.C.2.  Also, 
clarification  is  added  in  Part  Xl.C.l.h 
that  facilities  with  SIC  code  3952  other 
than  those  listed  are  covered  by  Part 
XI.Y. 

3.  Part  XI.D.l.e.  is  amended  to  show 
the  appropriate  parts  of  the  permit 
which  provide  coverage  for  storm  water 
discharges  from  petroleimi  refineries 
(Part  XI.I.),  oil  recycling  facilities  (Part 
XI.  N.),  and  fat  and  oil-rendering 
facilities  (Part  XI.U.). 

4.  Part  XI.E.1  is  amended  to  authorize 
discharges  from  manufacturers  of  the 
following  products:  gl^s  products  made 
of  purchased  glass  (SIC  code  3231); 
vitreous  china  plumbing  fixtures,  and 
china  and  earthenware  fittings  and 
bathroom  accessories  (SIC  code  3261), 
lime  (SIC  code  3274),  stone  and  stone 
products  (SIC  code  3281);  abrasive 
products  (SIC  code  3291);  asbestos 
products  (SIC  code  3292),  mineral  wool 
(SIC  code  3296),  and  nonmetallic 
mineral  products  not  elsewhere 
classified  (SIC  code  3299).  Also,  the  SIC 
code  exclusions  in  the  existing  Part 
XI.E.1  pertaining  to  SIC  codes  3274, 
3281,  3291,  3292  and  3296  are  deleted. 

Part  XI.E.S.a.  is  modified  to  include 
the  following  categories  of  facilities 
among  those  which  must  conduct 
analytical  monitoring:  manufacturers  of 
vitreous  china  plimibing  fixtures,  and 
china  and  earthen  ware  fittings  and 
bathroom  accessories  (SIC  code  3261) 
and  lime  (3274).  The  monitoring 
requirements  for  SIC  code  3261  facilities 
are  found  in  Table  E-1  and  the 
requirements  for  SIC  code  3274  facilities 
are  found  in  Table  E-2. 

5.  Part  XI.M.a.  is  amended  to 
authorize  discharges  from  facilities  in 
SIC  code  2911  (petroleum  refineries), 
except  for  discharges  subject  to  effluent 
limitations  guidelines. 

6.  Part  Xl.J.l.a.(l)  is  amended  to 
authorize  mine  dewatering  discharges 
composed  entirely  of  storm  water  or 
groimd  water  seepage  from  construction 
sand  and  gravel,  industrial  sand,  and 
crushed  stone  mining  facilities  located 
inEPAJlegions  I,  n  and  X.  Similar 
revisions  are  made  to  Part  XI.J.4.a. 
(Niuneric  Effluent  Limitations)  and  Part 
Xl.J.S.b.  (Monitoring  and  Reporting 
Requirements).  These  discharges  were 
originally  authorized  in  the  MSGP  from 
onLy  those  facilities  located  in  EPA 
Hegion  VI  and  Arizona  in  EPA^Hegion 
K. 

7.  Parts  XLL.l  and  2  are  amended  to 
au&orize  discharges  frt)m  open  dumps. 
Similar  language  changes  have  been 
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made  in  Parts  XI.L.3. 4  and  5  to  include 
applicability  to  open  dumps. 

8.  Part  XI.P.l  is  amended  to  autborize 
discbarges  firom  faciUties  in  SIC  code 
4221-4225  (public  warebousing  and 
storage)  tbat  do  not  bave  vehicle  and 
equipment  maintenance  sbops  and/or 
equipment  cleaning  operations  but  bave 
areas  (exclusive  of  access  roads  and  rail . 
lines)  wbere  material  bandling 
equipment  or  activities,  raw  materials, 
intermediate  products,  final  products, 
waste  materials,  by-products  or 
industrial  macbinery  are  exposed  to 
storm  water. 

9.  Part  XI.V.l  is  amended  to  autborize 
industrial  storm  water  discbarges  from 
facilities  in  SIC  code  31  (except  3111). 
wbich  covers  manufacturers  of  finished 
leather  and  artificial  leather  products, 

10.  Part  XI.X.l  is  amended  to  clarify 
that  this  sector  authorizes  industrial 
storm  water  discharges  from  all  SIC  27 
facilities. 

11.  Part  XI.AA.l  is  amended  to  clarify 
tbat  this  sector  authorizes  industrial 
storm  water  discharges  from  all  SIC  34 
facilities. 

12.  Part  XI. AD.  is  added  to  provide  an 
industrial  sector  for  facilities  which 
meet  the  definition  of  storm  water 
associated  with  industrial  activity  (40 
CFR  122.26(b)(14))  and  are  required  by 
the  Director  to  obtain  permit  coverage  in 
accordance  with  40  CFR  122.26(a)(l)(v) 
or  40  CFR  122.26(a)(9)  and 
122.26.(g)(l)(i),  but  cannot  be  classified 
in  another  industrial  sector  of  this 
permit  (i.e.,  Parts  XI.A — XI.AC). 

13.  Part  XI.I.3.a.(3)(d)  is  modified  to 
require  only  annual  inspections  (rather 
than  quarterly  or  semi-annual 
inspections)  of  temporarily  or 
permanently  inactive  oil  and  gas 
extraction  facilities  which  are  unstaffed 
and  remotely  located. 

The  final  revisions  of  the  MSGP  listed 
above  in  PART  XI  (AMENDED),  items  1 
through  13.  appear  in  the  modified 
MSGP  as  follows: 

Part  XI.  Specific  Requirements  for 
Industrial  Activities 

A.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Timber 
Products  FaciUties 


2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discbarges. 

•        *        •        •        • 

(2)  In  addition  to  the  discharges 
described  in  part  in.A.2..  the  following 
non-storm  water  discharges  may  be 
authorized  by  this  permit  provided  the 
non-storm  water  component  of  the 
discbarge  is  in  compliance  with 


paragraph  XI.A.3.a.(3)(g)(i)  (Measures 
and  Cx)ntrols  for  Non-storm  Water 
Discbarges)  and  the  effluent  limitations 
described  in  paragraph  XI.A.4.a.: 
Discharges  from  the  spray  down  of 
lumber  and  wood  product  storage  yards 
where  no  chemical  additives  are  used  in 
the  spray  down  waters  and  no 
chemicals  are  appUed  to  the  wood 
during  storage. 

4.  Numeric  Effluent  Limitations.  In 
addition  to  the  numeric  effluent 
limitations  described  in  Part  V.B.  the 
following  limitations  shall  be  met  by 
existing  and  new  dischargers. 

a.  Wet  Deck  Storage  Area  Runoff. 
Non-storm  water  discharges  from  areas 
used  for  the  storage  of  logs  where  water, 
without  chemical  additives,  is 
intentionally  sprayed  or  deposited  on 
logs  to  deter  decay  or  infestation  by 
insects  are  required  to  meet  the 
following  effluent  limitations:  pH  shall 
be  within  the  range  of  6.0-9.0,  and  there 
will  be  no  discharge  of  debris. 
Chemicals  are  not  allowed  to  be  applied 
to  the  stored  logs.  The  term  "debris"  is 
defined  as  woody  material  such  as  bark, 
twigs,  branches,  beartwood  or  sapwood 
tbat  will  not  pass  through  a  2.54  cm  (1 
in.)  diameter  round  opening  and  is 
present  in  the  discharge  from  a  wet  deck 
storage  area.  Dischargers  subject  to  these 
numeric  limitations  must  be  in 
compliance  with  these  limitations 
through  the  duration  of  permit  coverage. 

5.  Monitoring  and  Reporting 
Requirements. 

•        •        •        •        * 

d.  Compliance  Monitoring 
Requirements.  Permittees  with  log 
storage  area  spray  water  discharges 
which  are  covered  by  this  permit  must 
monitor  the  discharge  for  the  presence 
of  debris  and  pH  at  least  annually 
beginning  October  1, 1998,  and 
continuing  for  the  duration  of  permit 
coverage.  FaciUties  must  report  in 
accordance  with  5.d.(2)  below 
(reporting).  In  addition  to  the 
parameters  Usted  above,  the  permittee 
shall  provide  an  estimate  of  the  total 
volume  (in  gallons)  of  the  discharge 
sampled. 

(1)  Sample  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  samples 
shall  be  collected  from  the  discharge 
point  of  the  wet  deck  storage  area  and 
will  not  be  taken  during  a  storm  water 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discbarge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 


description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

(2)  Reporting.  Permittees  with  log 
storage  area  spray  water  discharges  shall 
submit  monitoring  results,  obtained 
during  the  reporting  period  beginning 
on  the  effective  date  of  permit 
modification,  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
November  30  of  each  year  following 
each  annual  monitoring  period.  Signed 
copies  of  Discharge  Monitoring  Reports 
shall  be  submitted  to  the  Director  of  the 
NPDES  program  at  the  address  of  the 
appropriate  Regional  Office  indicated  in 
Part  Vl.B.  of  this  permit.  For  each 
outfall,  one  signed  Discharge 
Monitoring  Report  form  shall  be 
submitted  for  each  sampling  event.    

(3)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  (2)  (above),  permittees  with 
discharges  of  log  storage  area  spray 
water  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  5.d.(2) 
(above). 

•        •        •        •        • 

C.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Chemical 
and  Allied  Products  Manufacturing 
Facilities 

1.  Discbarges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  a  facility  engaged  in 
manufacturing  the  following  products 
and  generally  described  by  the  SIC  code 
shown: 

h.  Ink  and  paints,  including  china 
painting  enamels,  India  ink.  drawing 
ink.  platinum  paints  for  burnt  wood  or 
leather  work,  paints  for  china  painting, 
artists'  paints  and  artists'  water  colors 
(SIC  3952,  Umited  to  those  listed;  for 
others  in  SIC  3952  not  Usted  above,  see 
Part  XI.  Y). 

i.  Medicinal  chemicals  and 
pharmaceutical  products,  including  the 
grading,  grinding  and  milling  of 
botanicals  (including  SIC  283). 

2.  Co-located  Industrial  Activities. 
When  an  industrial  facility,  described 
by  the  above  coverage  provisions  of  this 
section,  has  industrial  activities  being 
conducted  onsite  tbat  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  tbat  industrial 
faciUty  shall  comply  with  any  and  all 
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applicable  monitoring  and  pollut'on 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multi-sector  permit  are  additive  for 
industrial  activities  being  conducted  at 
the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  wrhich  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any]  are 
applicable  to  the  facility. 

D.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Asphalt 
Paving  and  Roofing  Materials  and 
Lubricant  Manufacturers 

1.  Discharges  Covered  Under  This 
Section. 

***** 

e.  Limitations  on  Coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  section  of  the 
permit: 

(1)  Storm  water  discharges  from 
petroleum  refining  facilities,  including 
those  that  manufacture  asphalt  or 
asphalt  products  and  that  are  classifled 
as  SIC  code  2911  (see  Part  XI.I), 

(2)  Storm  water  discharges  from  oil 
recycling  facihties  (see  Part  XI.N),  and 

(3)  Storm  water  discharges  associated 
with  fats  and  oils  rendering  (see  Part 
XI.U). 


E.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Glass, 
Clay,  Cement,  Concrete,  and  Gypsum 
Product  Manufacturing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
manufacturing  flat,  pressed,  or  blown 
glass  or  glass  containers;  manufacturing 
hydraulic  cement;  manufacturing  clay 
products  including  tile  and  brick; 
manufacturing  of  pottery  and  porcelain 
electrical  supplies;  manufacturing 
concrete  products;  manufacturing 
gypsum  products;  nonclay  refractories; 
and  grinding  or  otherwise  treating 
minerals  and  earths.  This  section 
generally  includes  the  following  types 
of  manufacturing  operations:  flat  glass, 
(SIC  code  3211);  glass  containers,  (SIC 
code  3221);  pressed  and  blown  glass, 
not  elsewhere  classified,  (SIC  code 
3229);  glass  products  made  of  purchased 
glass  (SIC  code  3231)  where  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products. 


or  industrial  machinery  are  exposed  to 
storm  water;  hydraulic  cement,  (SIC 
code  3241);  brick  and  structural  clay 
tile,  (SIC  code  3251);  ceramic  wall  and 
floor  tile,  (SIC  code  3253);  clay 
refractories,  (SIC  code  3255);  structural 
clay  products  not  elsewhere  classified 
(SIC  code  3259);  vitreous  china 
plumbing  fixtures,  and  china  and 
earthen  ware  fittings  and  bathroom 
accessories  (SIC  code  3261);  vitreous 
china  table  and  kitchen  articles  (SIC 
code  3262);  fine  earthenware  table  and 
kitchen  articles  (SIC  code  3263); 
porcelain  electrical  supplies,  (SIC  code 
3264);  pottery  products,  (SIC  code 
3269);  concrete  block  and  brick,  (SIC 
code  3271);  concrete  products,  except 
block  and  brick  (SIC  code  3272);  ready- 
mix  concrete  (SIC  code  3273);  lime  (SIC 
code  3274);  gypsum  products,  (SIC  code 
3275);  cut  stone  and  stone  products  (SIC 
code  3281);  abrasive  products  (SIC  code 
3291);  asbestos  products  (SIC  code 
3292);  minerals  and  earths,  ground  or 
otherwise  treated,  (SIC  code  3295); 
mineral  wool  (SIC  code  3296);  nonclay 
refi-actories  (SIC  code  3297);  and 
nonmetallic  mineral  products  not 
elsewhere  classified  (SIC  code  3299). 
***** 

5.  Monitoring  and  Reporting 
Requirements. 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
October  1, 1996  lasting  through  to 
September  30, 1997  and  the  period 
beginning  October  1, 1998  lasting 
through  September  30, 1999,  permittees 
that  manufacture  clay  products  and 
concrete  products  and  gypsmn  products 
must  monitor  their  storm  water 
discharges  associated  with  industrial 
activity  at  least  quarterly  (4  times  per 
year  during  years  2  and  4)  except  as 
provided  in  paragraphs  5.a.(3] 
(Sampling  Waiver),  5.a.(4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification). 

Clay  product  manufacturers  include; 
brick  and  structural  clay  tile 
manufacturers  (SIC  3251),  ceramic  wall 
and  floor  tile  manufactiirers  (SIC  3253), 
clay  refractories  (SIC  3255), 
manufacturers  of  structiiral  clay 
products,  not  elsewhere  classified  (SIC 
3259),  manufactiirers  of  vitreous  china 
table  and  kitchen  articles  (SIC  3232), 
manufacturers  of  vitreous  china 
plumbing  fixtures,  and  china  and 
earthen  ware  fittings  and  bathroom 
accessories  (SIC  code  3261), 
manufacturers  of  fine  earthenware  table 
and  kitchen  articles  (SIC  3263), 
manufacturers  of  porcelain  electrical 
supplies  (SIC  3264),  pottery  products 
(SIC  3269)  and  non-day  refractories 
(3297).  Facilities  with  these  industrial 


activities  must  monitor  for  the  pollutant 
listed  in  Table  E-1. 

Concrete  and  gypsum  product 
manufacturers  include  concrete  block 
and  brick  manufacturers  (SIC  3271), 
concrete  products  manufacturers  (SIC 
3272),  ready  mix  concrete 
manufacturers  (SIC  3273),  lime  (3274), 
gypsum  product  manufacturers  (SIC 
3275)  and  manufacturers  of  mineral  and 
earth  products  (SIC  3295).  Facilities 
with  these  industrial  activities  must 
monitor  for  the  pollutants  listed  in 
Table  E-2. 


I.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Oil  and 
Gas  Extraction  Facilities  and  Petroleum 
Refineries 

1.  Discharges  Covered  Under  This 
Section. 

(a)  Coverage.  This  section  of  the 
permit  covers  all  existing  point  source 
discharges  of  storm  water  associated 
with  industrial  activity  to  waters  of  the 
United  States  from  oil  and  gas  facilities 
listed  under  Standard  Industrial 
Classification  (SIC)  Major  Group  13 
which  are  required  to  be  permitted 
under  40  CFR  122.26(c)(l)(iii).  These 
include  *****  oil  and  gas  exploration, 
production,  processing,  or  treatment 
operations,  or  transmission  facilities 
that  discharge  storm  water 
contaminated  by  contact  with  or  that 
has  come  into  contact  with  any 
overburden  raw  material,  intermediate 
products,  finished  products,  by- 
products or  waste  products  located  on 
the  site  of  such  operations."  Industries 
in  SIC  Major  Group  13  include  the 
extraction  and  production  of  crude  oil, 
natural  gas,  oil  sands  and  shale;  the 
production  of  hydrocarbon  liquids  and 
natural  gas  from  coal;  and  associated  oil 
field  service,  supply  and  repair 
industries.  This  section  also  covers 
petroleum  refineries  listed  under  SIC 
code  2911.  Contaminated  storm  water 
discharges  from  petroleimi  refining  or 
drilling  operations  that  are  subject  to 
nationally  established  BAT  or  BPT 
guidelines  found  at  40  CFR  419  and  435 
respectively  are  not  included. 

Noteihat  areas  eligible  for  coverage  at 
petroleum  refineries  will  be  very  limited 
because  the  tenn  "contaminated 
nmoff,"  as  defined  under  40  CFR 
419.11,  includes"**  *  *  runoff  which 
comes  into  contact  with  any  raw 
material,  intermediate  product,  finished 
product,  by-product  or  waste  product 
located  on  petroleiun  refinery 
property."  Areas  at  petroleum  refineries 
which  may  be  eligible  for  permit 
coverage,  provided  discharges  from 
these  areas  are  not  co-mingled  with 
."contaminated  runoff,"  include:  vehicle 
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and  equipment  storage,  maintenance 
and  refueling  areas.  Most  areas  at 
refineries  will  not  be  eligible  for 
coverage  including:  raw  material, 
intermediate  product,  by-product,  final 
product,  waste  material,  chemical,  and 
material  storage  areas;  loading  and 
unloading  areas;  transmission  pipelines; 
and,  processing  areas. 

•  *        •        *        • 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements. 

a.  Contents  of  Plan. 

(3)  \feasures  and  Controls. 

***** 

(d)  Inspections.  In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XI.I.3.a.(4)  of  this  section,  qualified 
facility  or  plant  personnel  shall  be 
identified  to  inspect  designated 
equipment  and  areas  of  the  facility  at 
appropriate  intervals  specified  in  the 
plan.  All  equipment  and  areas 
addressed  in  the  pollution  prevention 
plan  shall  be  inspected  at  a  minimum  of 
6-month  intervals.  Equipment  and 
vehicles  which  store,  mix,  or  transport 
hazardous  materials  will  be  inspected 
routinely,  but  not  less  than  quarterly.  A 
set  of  tracking  or  follow-up  procedures 
shall  be  used  to  ensure  that  appropriate 
actions  are  taken  in  response  to  the 
inspections.  Records  of  inspections 
shall  be  maintained.  For  temporarily  or 
permanently  inactive  oil  and  gas 
extraction  facilities  which  are  remotely 
located  and  unstafied  (within  major  SIC 
group  13),  the  above  inspections  shall 
be  performed  at  least  annually. 

•  •        •        •        • 

J.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Mineral 
Mining  and  Processing  Facilities 

1.  Discharges  Covered  Under  This 
Section. 

•  •        •        •       • 

a.  Limitations  on  Coverage.  Hie 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  permit: 

(1)  Storm  water  discharges  associated 
with  industrial  activity  which  are 
subject  to  an  existing  effluent  limitation 
guideline  (40  CFR  part  436),  except 
mine  dewatering  discharges  composed 
entirely  of  storm  water  or  ground  water 
seepage  from  construction  sand  and 
gravel,  industrial  sand,  and  crushed 
stone  mining  facilities  located  in 
Regions  I,  n,  VI,  X  and  Arizona. 
***** 

4.  Numeric  Effluent  Limitations. 

.  Except  as  discussed  in  4a.  below, 
there  ais  no  additional  numeric  effluent 


limitations  beyond  those  described  in 
Part  V.B  of  this  permit. 

a.  Regions  I,  II,  VI  and  X,  and 
Arizona — Construction  Sand  and 
Gravel;  Industrial  Sand,  and  Crushed 
Stone  Mining,  Mine  Dewatering.  Any 
discharge  composed  entirely  of  storm 
water  or  ground  water  seepage  that 
derives  from  mine  dewatering  activities 
at  construction  sand  and  gravel, 
industrial  sand,  or  crushed  stone  mining 
facilities  located  in  Regions  I,  II,  VI,  and 
X,  and  in  Arizona  shall  not  exceed  a 
maximum  concentration  for  any  day  of 
45  mg/L  or  an  average  of  daily  values  for 
30  consecutive  days  of  25  mg/L  Total 
Suspended  Solids  (TSS)  nor  the  6.0  to 
9.0  range  limitation  for  pH.  The 
discharge  from  the  dewatering  activity 
shall  not  be  diluted  with  other  storm 
water  runoff  or  flows  to  meet  this 
limitation.  Dischargers  subject  to  these 
numeric  effluent  limitations  must  be  in 
compliance  with  these  limits  upon 
commencement  of  coverage  and  for  the 
entire  term  of  this  permit. 
*        •        •        •        * 

5.  Monitoring  and  Reporting 
Requirements. 

***** 

d.  Compliance  Monitoring 
Requirements.  Permittees  with 
construction  sand  and  gravel,  industrial 
sand,  and  crushed  stone  mining     • 
facilities  in  Regions  1, 11,  VI  and  X,  and 
Arizona  that  have  mine  dewatering 
discharges  composed  entirely  of  storm 
water  or  ground  water  seepage  which 
are  covered  by  this  {>ermit  must  monitor 
the  discharge  from  the  dewatering 
activity  for  the  presence  of  TSS  and  pH 
at  least  quarterly  (four  times  p»er  year). 
Facilities  must  report  in  accordance 
with  5.d.(2)  below  (reporting).  In 
addition  to  the  parameters  listed  above, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainbll)  storm  event;  and  an  estimate  of 
the  total  voliune  (in  gallons)  of  the 
discharge  sampled. 

L.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Landfills, 
Open  Dumps,  and  Land  Application 
Sites 

1.  Discharges  Covered  Under  This 
Section. 

a.  Coverage.  The  requirements  listed 
imder  this  section  shall  apply  to  storm 
water  discharges  associated  with 
industrial  activity  from  waste  disposal 


at  landfills,  land  application  sites,  and 
open  dumps  that  receive  or  have 
received  industrial  wastes.  Open  dumps 
are  solid  waste  disposal  units  that  are 
not  in  compliance  with  State/Federal 
criteria  established  under  RCRA  Subtitle 
D.  Landfills,  land  application  sites,  and 
open  dumps  that  have  storm  water 
discharges  from  other  types  of  industrial 
activities  such  as  vehicle  maintenance, 
truck  washing,  and/or  recycling  may  be 
subject  to  additional  requirements 
specified  elsewhere  in  this  permit 

b.  Limitations.  Storm  water  discharges 
associated  with  industrial  activities 
from  inactive  landfills,  land  application 
sites,  and  open  dumps  occurring  on 
Federal  lands  where  an  operator  cannot 
be  identified  are  ineligible  for  coverage 
under  this  permit. 

2.  Special  Conditions. 

a.  Prohibition  of  Non-storm  Water 
Discharges.  In  addition  to  the  broad 
non-9torm  water  prohibition  in  Part 
m.A  of  this  permit,  the  discharge  of 
leachate  and  vehicle  and  equipment 
washwaters  to  waters  of  the  United 
States  or  a  mimicipal  separate  storm 
sewer  system  is  not  authorized  by  this 
permit.  For  purposes  of  this  permit, 
"leachate"  is  defined  as  any  liquid 
(including  storm  water)  that  has  passed 
through  or  emerged  from  waste  material 
and  contains  soluble,  suspended  or 
miscible  materials  removed  from  such 
wastes.  Operators  with  such  discharges 
must  obtain  coverage  under  a  separate 
NPra:S  permit  (other  than  this  permit). 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements. 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 
*        *        •        •       • 

(2)  Description  of  Potential  Pollutant 
Sources. 

(a)  Drainage. 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  of  active  and 
closed  landfill  cells  or  trenches, 
locations  of  active  and  closed  land 
application  areas,  locations  where  open 
dumping  is  occurring  or  has  occurred, 
locations  of  any  known  leachate  springs 
or  other  areas  where  uncontrolled 
leachate  may  commingle  with  runoff, 
locations  of  any  leachate  collection  and 
handling  systems,  locations  where 
major  spills  or  leaks  identified  under 
Part  XI.L.3.a.(2)(c)  (Spills  and  Leaks)  of 
this  permit  have  occurred,  and  locations 
of  the  following  activities  where  such 
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activities  are  exposed  to  precipitation: 
fueling  station,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas,  and 
waste  and  other  signiHcant  material 
loading/unloading  and  storage  areas. 
The  map  must  indicate  the  outfall 
locations  and  the  types  of  discharges 
contained  in  the  drainage  areas  of  the 
outfalls. 
*        •        •        *        * 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources.  Include  a 
narrative  description  of  potential 
pollutant  sources  associated  with  any  of 
the  following,  providing  they  occur  at 
the  facility:  fertilizer,  herbicide  and 
pesticide  application;  earth/soil  moving; 
waste  hauling  and  loading/unloading; 
outdoor  storage  of  significant  materials 
including  daily,  interim  and  Bnal  cover 
material  stockpiles  as  well  as  temporary 
waste  storage  areas;  exposure  of  active 
and  inactive  landfill,  land  application, 
or  open  dumping  areas;  uncontrolled 
leachate  flows:  failure  or  leaks  from 
leachate  collection  and  treatment 
systems;  haul  roads;  and  vehicle 
tracking  of  sediments.  The  description 
shall  specifically  list  any  significant 
potential  sources  of  pollutants  at  the  site 
and  for  each  potential  source,  any 
pollutant  or  pollutant  parameter  (e.g., 
biochemical  oxygen  demand,  etc.)  of 
concern  shall  be  identified. 
***** 

(3)  Measures  and  Controls. 

"T»  *  ♦  *  * 

(d)  Inspections.  Qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  at  appropriate  intervals  specified 
in  the  plan. 

(i)  For  operating  landfills,  open 
dumps,  and  land  application  sites, 
inspections  shall  be  conducted  at  least 
once  every  7  days.  Qualified  personnel 
shall  inspect  areas  of  landfills  and  open 
dumps  that  have  not  yet  been  finally 
stabilized,  active  land  application  areas, 
areas  used  for  storage  of  materials/ 
wastes  that  are  exposed  to  precipitation, 
stabilization  and  structural  control 
measures,  leachate  collection  and 
treatment  systems,  and  locations  where 
equipment  and  waste  trucks  enter  and 
exit  the  site.  Where  landfill  areas  and 
open  dumps  have  been  finally  stabilized 
and  where  land  application  has  been 
completed,  or  during  seasonal  arid 
periods  in  arid  areas  (areas  with  an 
average  annual  rainfall  of  0  to  10  inches) 
and  semiarid  areas  (areas  with  an 
average  annual  rainfall  of  10  to  20 
inches),  inspections  will  be  conducted 
at  least  once  every  month.  Erosion  and 
sediment  control  measures  shall  be 
observed  to  ensure  they  are  operating 
correctly. 


(ii)  For  inactive  landfills,  open 
dumps,  and  land  application- sites, 
inspections  shall  be  conducted  at  least 
quarterly,  and  qualified  personnel  shall 
inspect:  landfill  or  open  dump 
stabilization  and  structural  erosion 
control  measures  and  leachate 
collection  and  treatment  systems,  and 
all  closed  land  application  areas. 
***** 

(f)  Record  keeping  and  Internal 
Reporting  Procedures.  A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan.  Landfill  and 
open  dump  operators  shall  provide  for 
a  tracking  system  for  the  types  of  wastes 
disposed  of  in  each  cell  or  trench  of  a 
landfill  or  open  dump.  Land  application 
site  operators  shall  track  the  types  and 
quantities  of  wastes  applied  in  specific 
areas. 
***** 

(h)  Sediment  and  Erosion  Control. 
The  plan  shall  identify  areas  which,  due 
to  topography  activities,  or  other  factors, 
have  a  hi^  potential  for  significant  soil 
erosion,  and  identify  structural, 
vegetative,  and/or  stabilization 
measures  to  be  used  to  limit  erosion. 
Landfill  and  open  dump  operators  shall 
provide  for  temporary  stabilization  of 
materials  stockpiled  for  daily, 
intermediate,  and  final  cover. 
Stabilization  practices  to  consider 
include,  but  are  not  limited  to, 
temporary  seeding,  mulching,  and 
placing  geotextiles  on  the  inactive 
portions  of  the  stockpiles.  Landfill  and 
open  dump  operators  shall  provide  for 
temporary  stabilization  of  inactive  areas 
of  the  landfill  or  open  dump  which  have 
an  intermediate  cover  but  no  final  cover. 
Landfill  and  open  dump  operators  shall 
provide  for  temporary  stabilization  of 
any  landfill  or  open  dumping  areas 
which  have  received  a  final  cover  until 
vegetation  has  established  itself.  Land 
application  site  operators  shall  also 
stabilize  areas  where  waste  application 
has  been  completed  until  vegetation  has 
been  established. 
***** 

(4)  Comprehensive  Site  Compliance 
Evaluation. 

•       •        *        *        • 

(a)  Areas  contributing  to  a  storm  water 
discharge  associated  with  industrial 
activity  at  landfill,  open  dump  and  land 
application  sites  shall  be  visually 
inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 


drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan,  such  as  spill  response  equipment, 
shall  be  made. 
•        •        •        •        * 

5.  Monitoring  and  Reporting 
Requirements. 

(a)  Analytical  Monitoring 
Requirements.  During  the  period 
October  1, 1996,  lasting  through  to 
September  30, 1997,  and  the  period 
beginning  October  1, 1998,  lasting 
through  September  30, 1999,  permittees 
with  landfill/land  application/open 
dump  sites  must  monitor  their  storm 
water  discharges  associated  with 
industrial  activity  at  least  quarterly  (4 
times  per  year)  during  years  2  and  4  of 
this  permit  except  as  provided  in 
paragraphs  5.a.(3)  (Sampling  Waiver), 
5.a.(4)  (Representative  Discharge),  and 
5.a.(5)  (Alternative  Certification). 
Landfill/land  application/open  dump 
sites  are  required  to  monitor  their  storm 
water  discharges  for  the  pollutants  of 
concern  listed  in  Table  L-1  below. 
Facilities  must  report  in  accordance 
with  5.b.  (Reporting).  In  addition  to  the 
parameters  listed  in  Table  L-1  below, 
the  permittee  shall  provide:  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfell  measurements  or 
estimates  (in  inches)  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and,  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 

Table  L-1  .—Industry  Monitoring 
Requirements 


Pollutants  of  concern 

Cut-o« 
concentra- 
tion 

Total  Suspended  Solids  (TSS)  ^ 
Total  Recovefat)te  Iron  2 

lOOmg/L 
I.Omg/L 

^Applicable  to  all  landliH,  open  dump,  and 
land  application  sites. 

2  Applicable  to  all  facilities  except  MSWLF 
areeis  closed  in  accordance  with  40  CFR 
258.60  requirements. 

(1)  Monitoring  Periods.  Landfill/land 
application/open  dump  sites  shall 
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monitor  samples  collected  during  the 
sampling  periods  of:  January  through 
March,  April  through  June,  July  through 
September,  and  October  through 
December  for  the  years  specified  in 
paragraph  5a.  (above). 
*        «        *        *        * 

b.  Reporting.  Permittees  with  landfill/ 
land  application/open  dump  sites  shall 
submit  monitoring  results  for  each 
outfall  associated  with  industrial 
activity  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  monitoring  period 
beginning  October  1,  1996,  and  lasting 
through  September  30, 1997,  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  month  of  March,  1998.  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
October  1, 1998  and  lasting  through 
September  30, 1999,  shall  be  submitted 
on  Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  31st  day  of 
the  month  of  March,  2000.  For  each 
outfall,  one  Discharge  Monitoring 
Report  form  must  be  submitted  per 
storm  event  sampled.  Signed  copies  of 
Discharge  Monitoring  Reports,  or 
alternative  certifications,  shall  be 
submitted  to  the  Director  of  the  NPDES 
program  at  the  address  of  the 
appropriate  EPA  Regional  Office  listed 
in  Part  VI.G.  of  the  fact  sheet  for  this 
permit. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  l.b.  (above)  landfill/land 
application/open  dump  sites,  with  at 
least  one  storm  water  discharge 
associated  with  industrial  activity 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  submit  signed  copies  of  discharge 
monitoring  reports  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  l.b.  (above). 
***** 

P.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Motor 
Freight  Transportation  Facilities, 
Passenger  Transportation  Facilities, 
Petroleum  Bulk  Oil  Stations  and 
Terminals,  Rail  Transportation 
Facilities,  and  United  States  Postal 
Service  Transportation  Facilities 

1.  Discharges  Covered  Under  This 
Section.  Storm  water  discharges  from 
ground  transportation  facilities  and  rail 
transportation  facilities  (generally 
identified  by  Standard  Industrial 
Classification  (SIC)  codes  40.  41,  42,  43, 


and  5171),  that  have  vehicle  and 
equipment  maintenance  shops  (vehicle 
and  equipment  rehabilitation, 
mechanical  repairs,  painting,  fueling 
and  lubrication)  and/or  equipment 
cleaning  operations  are  eligible  for 
coverage  under  this  section.  Also 
covered  under  this  section  are  facilities 
found  under  SIC  code  4221-4225 
(public  warehousing  and  storage)  that 
do  not  have  vehicle  and  equipment 
maintenance  shops  and/or  equipment 
cleaning  operations  but  have  areas 
(exclusive  of  access  roads  and  rail  lines) 
where  material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products  or  industrial 
machinery  are  exposed  to  storm  water. 

•  *        •        •        • 

V.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Textile 
Mills,  Apparel  and  Other  Fabric  Product 
Manufacturing  Facilities,  Leather  and 
Leather  Product  Manufacturing 
Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
Textile  Mill  Products,  of  and  regarding 
facilities  and  establishments  engaged  in 
the  preparation  of  fiber  and  subsequent 
manufacturing  of  yam,  thread,  braids, 
twine,  and  cordage,  the  manufacturing 
of  broad  woven  fabrics,  narrow  woven 
fabrics,  knit  fabrics^  and  carpets  and 
rugs  from  yam;  processes  involved  in 
the  dyeing  and  finishing  of  fibers,  yarn 
fabrics,  and  knit  apparel:  the  integrated 
manufacturing  of  knit  apparel  and  other 
finished  articles  of  yam;  the 
manufacturing  of  felt  goods  (wool),  lace 
goods,  nonwoven  fabrics,  miscellaneous 
textiles,  and  other  apparel  products 
(generally  described  by  SIC  codes  22 
and  23).  This  section  also  covers 
facilities  engaged  in  manufacturing 
finished  leather  and  artificial  leather 
products  (SIC  31,  except  3111). 

*  •  •  *  •  4 

X.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Printing 
and  Publishing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  imder 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  the  following  types  of 
facilities:  newspaper,  periodical,  and 
book  publishing  or  publishing  and 
printing  (SIC  Codes  2711-2731);  book 
printing  (SIC  Code  2732);  miscellaneous 
pubhshing  (SIC  Code  2741);  commercial 
printing,  lithographic  (SIC  Code  2752); 
commercial  printing,  gravure  (SIC  Code 


2754);  commercial  printing,  not 
elsewhere  classified  (SIC  Code  2759); 
manifold  business  forms,  greeting  cards, 
bankbooks,  looseleaf  binders  and 
devices,  bookbinding  and  related  work, 
and  typesetting  (SIC  Codes  2761-2791); 
and,  plate  making  and  related  services 
(SIC  Code  2796). 
***** 

AA.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Fabricated  Metal  Products  Industry 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  the  fabricated  metals 
industry  listed  below,  except  for 
electrical  related  industries:  fabricated 
metal  products,  except  machinery  and 
transportation  equipment,  SIC  34,  and 
jewelry,  silverware,  and  plated  ware 
(SIC  Code  391). 


AD.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Non- 
Classified  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  of  this 
section  shall  apply  to  all  storm  water 
discharges  associated  with  industrial 
activity  from  facilities  that:  meet' the 
definition  of  storm  water  associated 
with  industrial  activity  (40  CFR 
122.26(b)(14),  except  for  constmction 
activities  as  defined  under  40  CFR 
122.26(b)(14)(x)),  can  not  be  classified 
in  another  industrial  sector  of  this 
permit  (i.e..  Parts  XI.A-XI.AC),  and  are 
not  excluded  from  permit  coverage 
elsewhere  in  this  permit;  or,  the  Director 
has  designated  as  needing  a  storm  water 
permit  under  40  122.26(g)(l)(i).  Should 
conditions  at  a  facility  covered  by  this 
section  change  and  industrial  activities 
in  another  section(s)  contained  in  XI.A.- 
XI.AC.  apply,  the  facility  shall  comply 
with  any  and  all  applicable  monitoring 
and  pollution  prevention  plan 
requirements  of  the  other  section(s)  in 
addition  to  those  contained  in  this 
section.  The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  permit  are  additive  for  industrial 
activities  being  conducted  at  the  same 
industrial  facility  (co-located  industrial 
activities).  The  operator  of  the  facility 
shall  determine  which  monitoring  and 
pollution  prevention  plan  section(s)  of 
this  permit  (if  any)  are  applicable  to  the 
faciUty. 

2.  Special  Conditions. 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Other  than  as  provided  in 
use  this  Section  III.  A.  of  this  permit. 
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non-storm  water  discharges  are  not 
authorized  by  this  permit. 

3.  Storm  Water  Pollution  Prevention 
Plan  Requirements. 

a.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimum,  the  following 
items: 

(1)  Pollution  Prevention  Team.  Each 
plan  shall  identify  a  specific  individual 
or  individuals  within  the  facility 
organization. as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  facility  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibilities  of  each  team 
member.  The  activities  and 
responsibilities  of  the  team  shall 
address  all  aspects  of  the  facility's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage. 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structural  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
signi^cant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  under  Part 
XI.AD.3.a.(2)(c)  (Spills  and  Leaks)  of 
this  section  have  occurred,  and  the 
locations  of  the  following  activities 
where  such  activities  are  exposed  to 
precipitation:  fueling  stations,  vehicle 
and  equipment  maintenance  and/or 
cleaning  areas,  loading/unloading  areas, 
locations  used  for  the  treatment,  storage 
or  disposal  of  wastes,  liquid  storage 
tanks,  processing  areas  and  storage 
areas.  The  map  must  indicate  the  outfall 
locations  and  the  types  of  discharges 
contained  in  the  drainage  areas  of  the 
outfalls. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 


in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials. 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  submission 
of  a  Notice  of  Intent  (NOI)  to  be  covered 
under  this  permit  and  the  present; 
method  and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  submission  of  a  Notice  of 
Intent  (NOI)  to  be  covered  under  this 
permit  and  the  present;  the  location  and 
a  description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 
and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks.  A  list  of 
significant  spills  and  significant  leeks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 

a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the  date 
of  the  submission  of  a  Notice  of  Intent 
(NOI)  to  be  covered  under  this  permit. 
Such  list  shall  be  updated  as 
appropriate  during  the  term  of  the 
permit. 

(d)  Sampling  Data.  A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources.  A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activiries;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposed  practices.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potendal  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 


(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facility.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls: 

(a)  Good  Housekeeping.  Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner. 

(b)  Preventive  Maintenance.  A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water  ' — > 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 

(c)  Spill  Prevention  and  Response 
Procedures.  Areas  where  potential  spills 
which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requirements,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections.  In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XI.AD.3.a.(4)  of  this  section,  quaUfied 
facility  personnel  shall  be  identified  to 
inspect  designated  equipment  and  areas 
of  the  facility  at  appropriate  intervals 
specified  in  the  plan.  A  set  of  tracking 
or  follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training.  Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
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components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  The 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures.  A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(g)  Non-storm  Water  Discharges. 
U)  "the  plan  shall  include  a 

certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presenfce  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/or 
evaluation,  and  the  onsite  drainage 
points  that  were  directly  observed 
during  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VU.G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases, 
the  source  identification  section  of  the 
storm  water  pollution  prevention  plan 
shall  indicate  why  the  certification 
required  by  this  part  was  not  feasible, 
along  with  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  site.  A  discharger  that  is  unable  to 
provide  the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.AD.3.a.(3){g)(iii)  (below). 

(ii)  Except  for  flows  &t)m  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  in.A.2  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  permit 
that  sae  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

(iii)  Failure  to  Certify.  Any  facility 
that  is  imable  to  provide  the 
certification  required  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  180  days  after  submitting  an 


NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible.  Non-storm  water  discharges  to 
waters  of  the  United  States  which  are 
not  authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control. 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
structural,  vegetative,  and/or 
stabilization  measures  to  be  used  to 
limit  erosion. 

(i)  Management  of  Runoff.  The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 
pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  (see 
paragraph  XI.AD.3.a.(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources))  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  or 
equivalent  measures  may  include: 
vegetative  swales,  reuse  of  collected 
storm  water  (such  as  for  a  process  or  as 
an  irrigation  source),  inlet  controls 
(such  as  oil/water  separators),  snow 
management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluations  at 
appropriate  intervals  specified  in  the 
plan,  but  in  no  case  less  than  once  a 
year.  Such  evaluations  shall  provide: 

(a)  Areas  contributing  to  a  storm  water 
discharge  associated  with  industrial 
activity  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  whether 
they  are  adequate  and  properly 
implemented  in  accordance  with  the 


terms  of  the  permit  or  whether 
additional  control  measures  are  needed. 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  \o 
implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made. 

(d)  Based  on  the  results  of  the 
evaluation,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.AD.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.AD.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  evaluation  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  evaluation. 

(c)  A  report  summarizing  the  scope  of 
the  inspection,  personnel  making  the 
evaluation,  the  date(s)  of  the  evaluation, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 
taken  in  accordance  with  paragraph 
XI.AD.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  3  years  from  the  date  of  the 
evaluation.  The  report  shall  identify  any 
incidents  of  noncompliance.  Where  a 
report  does  not  identify  any  incidents  of 
noncompliance,  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VII.G.  (Signatory 
Requirements)  of  this  permit. 

(d)  Where  compliance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evaluation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.B  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements. 

(a)  Monitoring  Requirements 
(1)  Quarterly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
perform  and  document  a  visual 
examination  of  a  storm  water  discharge 
associated  with  industrial  activity  from 
each  outfall,  except  discharges 
exempted  below.  The  examination  must 
be  made  at  least  once  in  each  designated 


52490 


Federal  Register /Vol.  63,  No.  189 /Wednesday,  September  30,  1998 /Notices 


period  [described  in  (a),  below]  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  melt:  January 
through  March;  April  through  June;  July 
through  September;  and  October 
throu^  December. 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  solids, 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  examination  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0. 1  inches  in 
magnitude  and  that  occiirs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
event.  Whenever  practicable  the  same 
individual  will  carry  out  the  collection 
and  examination  of  discharges  for  the 
life  of  the  permit. 

(c)  Visual  examination  reports  must 
be  maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facility  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  the  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observation 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  eflluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 


representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  nmoff  coefficient  of  the 
drainage  area  [e.g.,  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(e)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination  and  retain  this 
documentation  onsite  with  the  records 
of  the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  persoimel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(f)  When  a  discharger  is  unable  to 
conduct  visual  storm  water 
examinations  at  an  inactive  and 
unstaffed  site,  the  operator  of  the  facility 
may  exercise  a  waiver  of  the  monitoring 
requirement  as  long  as  the  facility 
remains  inactive  and  unstaffed.  The 
facility  must  maintain  a  certification 
with  the  pollution  prevention  plan 
stating  that  the  site  is  inactive  and 
unstaffed  so  that  performing  visual 
examinations  during  a  qualifying  event 
is  not  feasible. 


Vn.  Additional  Requirements  to  Part 
Xn.  Coverage  Under  This  Permit 

Part  XII  (Amended) 

In  addition  to  the  applicable 
conditions  contained  in  Parts  I-XI  of 
this  permit,  the  following  requirements 
are  placed  on  permittees  located  in  the 
listed  States,  Federal  Indian 
Reservations  or  Territories  in  order  to 
meet  applicable  Clean  Water  Act  section 
401  or  Coastal  Zone  Management  Act 
certification  requirements. 

Part  xn.  Coverage  Under  This  Permit 


Part  XII.  Coverage  Under  This  Permit 

The  provisions  of  this  Part  provide 
modifications  or  additions  to  the 
applicable  conditions  of  Parts  I  through 
Xi  of  this  permit  in  order  to  reflect 
specific  conditions  required  as  part  of  a 
State,  Tribal  or  Territory  Clean  Water 
Act  section  401  certification  process,  or 
Coastal  Zone  Management  Act 
certification  process,  or  as  otherwise 
established  by  the  permitting  authority. 
The  additional  revisions  and 
requirements  listed  below  are  set  forth 


in  connection  with,  and  only  apply  to, 
the  following  States,  Federal  Indian 
Reservations,  Territories  and  Federal 
facilities. 

Region  I 

Massachusetts  (MAR05*##*) 

The  following  Massachusetts  401 
certification  requirements  revise  the 
permit  accordingly: 

1.  Part  II.B.8.  is  added  to  the  permit 
as  follows: 

Special  Permit  Eligibility 
Requirements  for  the  State  of 
Massachusetts.  Discharges  covered  by 
the  Multi-Sector  General  Permit  must 
comply  with  the  provisions  of  314  CMR 
3.00,  314  CMR  4.00,  314  CMR  9.00  and 
310  CMR  10.00  and  any  related  policies 
promulgated  under  the  authority  of  the 
Massachusetts  Clean  Waters  Act,  M.G.L. 
C.21,  ss.26-53,  and  Wetlands  Protection 
Act.  M.G.L.  C.131,  s.  40.  Specifically, 
new  facilities  or  the  redevelopment  of 
existing  facilities  subject  to  this  permit 
must  comply  with  applicable  storm 
water  performance  standards  prescribed 
by  State  regulation  or  policy.  A  permit 
under  314  CMR  3.04  is  not  required  for 
existing  facilities  which  meet  State 
storm  water  performance  standards;  an 
application  for  a  permit  under  314  CMR 
3.00  is  required  only  when  required 
under  314  CMR  3'.04(2)(b)  (designation 
of  a  discharge  on  a  case-by-case  basis) 
or  is  otherwise  identified  in  314  CMR 
3.00  or  Department  policy  as  a  discharge 
requiring  a  permit  application. 
E)epartment  regvdations  and  policies 
may  be  obtained  through  the  State 
House  Bookstore  (617-727-2834)  or  on 
the  Internet  at 
"www.magnet.state.ma.us/dep". 

2.  Part  vI.B.3.  is  added  to  the  permit 
as  follows: 

Special  Reporting  Requirement  for  the 
State  of  Massachusetts.  The  results  of 
any  quarterly  monitoring  required  by 
this  permit  must  be  sent  to  the 
appropriate  regional  office  of  the 
Department  listed  below  when  the 
monitoring  identifies  violations  of  State 
Surface  Water  Quality  Standards,  314 
CMR  4.00,  for  any  parameter  which 
requires  monitoring  imder  this  permit. 
Monitoring  results  must  also  be 
submitted  upon  request  to  the 
Department. 
Western  Region:  436  Dwight  Street — 

Suite  402,  Springfield.  MA  01103, 

(413)  784-1100 
Southeast  Region:  Lakeville  Hospital — 

Route  105,  Lakeville,  MA  02347,  (508) 

946-2700 
Central  Region:  627  Main  Street. 

Worcester,  MA,  01608,  (508)  792- 

7650 
Northeast  Region:  10  Commerce  Way, 

Wobum,  MA,  01801,  (781)  932-7677 
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3.  Part  rV.B.2.a.  is  added  to  the  permit 
as  follows: 

Special  Storm  Water  Foliation 
Prevention  Plan  Availability 
Requirement  for  the  State  of 
Massachusetts.  The  Department  may 
request  a  copy  of  the  storm  water 
pollution  prevention  plan  for  any 
facility  covered  by  this  permit  to  ensure 
compliance  with  State  law 
requirements,  including  State  Water 
Quality  Standards.  The  Department  may 
enforce  its  certification  conditions. 

4.  Part  VII.Q.1.  is^ded  to  the  permit 
as  follows:  Special  Inspection 
Requirements  for  the  State  of 
Massachasetts.  The  Department  may 
conduct  an  inspection  of  aay  facility 
covered  by  this  permit  to  ensure 
compliance  with  State  law 
requirements,  including  State  Water 
Quality  Standards.  The  Department-may 
enforce  its  certification  conditions. 


RegiOTi  VI 

*        *        •        •        • 

Federal  Indian  Reservations  in  the 
State  of  New  Mexico  (NMROS*««F) 

-  1.  Puebh  oflsleta  The  following 
Pueblo  of  Isleta  401  certification 
requirements  revise  the  permit 
accordingly: 

(a)  Part  II.C1.  is  added  to  the  permit 
as  follows:  Special  NOI  Requirement  for 
the  Pueblo  of  Isleta.  Copies  NOb  shall 
also  be  submitted  to  the  Pueblo  of 
Isleta's  Environment  Department,  Water 
Quality  Program,  at  the  following 
addi«ss  concurrently  with  NOI 
submission  to  EPA:  Isleta  Environment 
Department,  Water  Quality  Program, 
Pueblo  oflsleta,  PO  Box  1270,  Isleta, 
New  Mexico  87022. 

(b)  Part  IX.B.l.  is  added  to  the  permit 
as  follows:  Special  NOT  Requirement 
for  the  Pueblo  of  Isleta.  Copies  NOTs 
shall  also-be  submitted  to  die  Pueblo  of 
Isleta's  Environment  Department,  Water 
Quality  Program,  concurrently  with 
NOT  submission  to  EPA.  Copies  are  to 
be  sent  to  the  address  given  in  Part 
ILC.1. 

(c)  Part  IV.F.  is  added  to  the  permit  as 
follows:  Special  Storm  Water  Pollution 
Prevention  Plan  Requirement  for  the 
Pueblo  of  Isleta.  Storm  water  pollution 
prevention  plans  must  be  submitted  to 
the  Pueblo  of  Isleta  Environment 
Department,  Water  Quality  Program, 
within  30  days  of  plan  development. 
SWPPPs  are  to  be  sent  to  the  address 
given  in  Part  II.Cl. 

2.  Pueb/o  o/Po/oaque  The  following 
Pueblo  of  Pojoaque  401  certification 
requirements  revise  the  permit 
accordingly: 


(a)  Part  n.C.l.  is  added  to  the  p>ermit 
as  follows:  Special  NOI  Requirement  for 
the  Pueblo  of  Pojoaque.  Copies  of  NOIs 
shall  also  be  submitted  to  the  Pueblo  of 
Pojoaque  Environment  Department  at 
the  following  address  concurrently  with 
NOI  submittal  to  EPA:  Pueblo  of 
Pojoaque,  Environment  Department, 
Route  11,  P.O.  Box  208,  Santa  Fe,  New 
Mexico  «7501,  Phone  (505)  455-2087, 
Fax (505) 455-2177. 

fb)  Part  IX.B.1.  is  added  to  the  permit 
as  follows:  Special  NOT  Requirement 
for  the  Pueblo  of  Pojoaque.  Copies  of 
NQTs^hall  also  be  submitted  to  the 
Pueblo  of  Pojoaque  Environment 
Department  concurrently  with  NOT 
submittal  to  EPA.  Copies  are  to  be  sent 
to  the  address  given  in  Part  II.C.l. 

3.  Putiblo  ofSandia  The  following 
Pueblo  of  Sandia  401  certification 
requiremeots  revise  the  permit 
according^: 

(a)  Part  nXI.l.  is  added  to  the  permit 
as  lollows:  Special  NC^  Requirement  for 
the  Pudilo  of  Sandia.  Copies  of  NOIs 
-shall  also  be  submitted  to  the  Pueblo  of 
Sandia  Environment  Department  at  the 
following  address  concurrently  with 
NOI  submittal  to  EPA:  Pueblo  of  Sandia, 
-Environment  Department,  Box  6008, 
Bernalillo,  New  Mexico  87004,  Phone 
(505)  867-4533;  Fax  (505)  867-9235. 

(blPart  IX.B.1.  is  added  to  the  permit 
as  follows:  SpeciaLNOT  Requirement 
for  the  Pueblo  of  Ssidia.  Copies  of 
NOTs  shall  also  be  «ubmitted  to  the 
Pud>lo  of  Sandia  Environment 
Department  concurrently  with  NOT 
submittal  to  EPA.  Copiesare  to  be  sent 
to.the  address  given  in  Part  n.C.l. 

^c)Part  rV.F.  is  added  to  the  permit  as 
follows:  Special  Storm  Water  Pollution 
Prevention  Plan  Requirement  for  the 
Pueblo  of  Sandia.  Storm  water  pollution 
prevention  plans  must  be  submitted  to 
the  Pueblo  of  Sandia  Environment 
Department  before  commencement  of 
the  project  on  Pueblo  of  Sandia  tribal 
lands.  SWPPPs  are  to  be  sent  to  the 
address  given  in  Part  II.C.l. 
*        •        •        •        * 

Region  IX 


American  Sanma  (ASR05*#»#)  and 
Federal  Facilities.in  American  Samoa 
(ASR05*##F) 

The  following  American  Samoa  401 
certification  requirements  revise  the 
permit  accordingly: 

1.  Part  n.C.l.  is  added  to  the  permit 
as  follows:  Special  NOI  Requirement  for 
American  Samoa.  Copies  of  NOIs  shall 
also  be  submitted  to  die  American 
Samoa  Environmental  Protection 
Agency  at  the  following  address 
concurrently  with  NOI  submittal  to 


EPA:  American  Samoa  Environmental 
Protection  Agency,  American  Samoa 
Government,  Pago  Pago,  American 
Samoa  96799. 

2.  Part  IV.F.  is  added  to  the  permit  as 
follows:  Special  Storm  Water  Pollution 
Prevention  Plan  Requirement  for 
American  Samoa.  Storm  water  pollution 
prevention  plans  must  be  submitted  to 
the  American  Samoa  Environmental 
Protection  Agency  at  the  following 
address  for  review  and  approval  as  soon 
as  they  are  completed.  American  Samoa 
Environmental  Protection  Agency, 
American  Samoa  Government,  Pago 
Pago,  American  Samoa  96799. 

The  Island  of  Guam  (GUR05*««#)  and 
Federal  Facilities  on  Gaam 
(GUR05*##F) 

The  Island  of  Guam  401  certification 
requirements  revise  the  permit 
accordindy: 

1.  Part  IIA.10(a)  is  added  to  the 
permit  as  follows:  Spedal  NOI 
Requirement  for  Guam.  Facilities 
ineligible  for  Multi-Sector  General 
Permit  coverage  which  are  required  to 
submit  an  individual  NPDES  permit 
application  in  accordance  Part  n.A.lO 
must  send  a  copy  to  the  following 
address  at  the  time  of  submittal  to  EPA: 
Guam  Environmental  Protection 
Agency,  P.O.  Box  22439  GMF, 
Barrigada,  Guam  96921. 

2.  Part  n.C.l.  is  added  to  the  permit 
as  follows:  Special  NOI  Requirement  for 
Guam.  Copies  of  NOIs  shall  also  be 
submitted  to  the  following  address 
concurrently  with  NOI  submittal  to 
EPA:  Guam  Environmental  Protection 
Agency,  P.O.  Box  22439  GMF. 
Barrigada,  Guam  96921. 

3.  Part  Vn.M.4.  is  added  to  the  permit 
as  follows:  Special  Requirement  for 
Guam.  Permittees  required  by  the 
Director  to  submit  an  individual  NPDES 
permit  application  or  alternative  general 
NPDES  permit  application  must  send  a 
copy  to  the  following  address  at  the 
time  of  submittal  to  EPA:  Guam 
Environmental  Protection  Agency,  P.O. 
Box  22439  GMF,  Barrigada,  Guam 
96921. 

Commonwealth  of  the  Northern 
Mariana  Islands  (NIR05*»*»)  and 
Federal  Facilities  in  the  Dmunonwealth 
of  the  Northern  Mariana  Islands 
(NIR05*##F) 

The  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  401 
certification  requirements  revise  the 
permit  accordingly: 

1.  Part  I.B.8  is  added  to  the  permit  as 
follows:  Special  Eligibility  Requirement 
for  CNMI.  Storm  water  pollution 
prevention  plans  required  by  this  permit 
shaU  be  submitted  to  die  CNMI  DEQ  for 
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review  and  approval  along  with 
applicable  fees  associated  with  a  CNMI 
401  Water  Quality  Certification  prior  to 
submittal  of  an  NOI  to  EPA  and  the 
CNMI  DEQ.  Storm  water  pollution 
prevention  plans  are  to  be  sent  to  the 
CNMI  DEQ  at  the  following  address: 
Commonwealth  of  the  Northern  Mariana 
Islands,  Division  of  Environmental 
Quality,  P.O.  Box  1304,  Saipan,  MP 
96950. 

2.  Part  II.Cl.  is  added  to  the  permit 
as  follows:  Special  NOI  Requirement  for 
CNMI.  Copies  of  the  facility's  NOI  and 
letter  from  the  CNMI  DEQ  approving  the 
facility's  storm  water  pollution 
prevention  plans  shall  be  submitted  to 
the  following  addresses.  The  NOI 
submitted  to  the  CNMI  DEQ  shall  be 
postmarked  at  least  seven  (7)  calendar 
days  prior  to  any  storm  water 
discharges. 
Commonwealth  of  the  Northern  Mariana 

Islands,  Division  of  Environmental 

Quality,  P.O.  Box  1304,  Saipan,  MP 

96950 
US  EPA.  Region  DC  (WTR-5).  75 

Hawthorne  Street,  San  Francisco.  CA 

94105 

Califiimia  Federal  Indian  Resenrations 
(CAS05*«*F) 

Hoopa  Valley  Indian  Reservation  401 
certification  requirements  revise  the 
permit  accordingly: 

1.  Part  II.C1.  u  added  to  the  permit 
as  follows:  Special  NOI  Requirement  for 
Hoopa  Valley  Indian  Reservation. 
Copies  of  NOIs  shall  also  be  submitted 
to  the  Tribal  Environmental  Protection 
Agency  at  the  following  address 
concurrently  with  NOI  submittal  to 
EPA:  Tribal  Environmental  Protection 
Agency.  P.O.  Box  1348.  Hoopa.  CA 
95546. 

2.  Part  IV.F.  is  added  to  the  permit  as 
fbllo%v8:  Special  Storm  Water  Pollution 
Prevention  Plan  Requirement  for  Hoopa 
Valley  Indian  Raeervation.  Storm  water 
pollution  prevention  plans  must  be 
submitted  to  the  Tribal  Environmental 
Protection  Agency  at  the  following 
address  for  review  and  approval  as  soon 
as  they  are  completed.  Tribal 
Environmental  Protection  Agency,  P.O. 
Box  1348,  Hoopa.  CA  95546. 

Region  X 


The  State  of  Alaska,  Except  Indian 
Coontiy  (AKR05*«#«) 

The  State  of  Alaska  401  certification 
requirements  revise  the  permit 
accordin^y: 

1.  Part  n.C.l.  is  added  to  the  permit 
as  follows:  Special  NOI  Requirement  for 
the  State  of  Alaska.  Copies  of  NOIs  shall 


also  be  submitted  to  one  of  the 
Department  of  Environmental 
Conservation  offices  listed  below  at  the 
same  time  of  NOI  submittal  to  EPA: 
For  projects  nearest  to  Anchorage  or 
Fairbanks:  Alaska  Department  of 
Environmental  Conservation,  Water 
Quality  Permitting  Section/Storm, 
Water,  555  Cordova  Street, 
Anchorage,  AK  99501,  (907)  563- 
6529;  FAX  (907)  562-4026. 
For  projects  in  southeast  Alaska,  nearest 
to  Juneau:  Alaska  Department  of 
Environmental  Conservation,  Water 
Quality  Permitting  Section/Storm 
Water,  410  Willoughby  Avenue, 
Juneau,  AK  99801.  (907)  465-5300; 
FAX  (907)  465-5274. 

2.  Part  IV.A.3.  is  added  to  the  permit 
as  follows:  Special  Storm  Water 
Pollution  Prevention  Plan  Requirements 
for  the  State  of  Alaska.  Storm  water 
pollution  prevention  plans  must  be 
submitted  to  the  Department  of 
Environmental  Conservation  prior  to 
discharging.  SWPPPs  are  to  be  sent  to 
the  same  Department  office  that  the 
facility's  NOI  is  sent  to  in  Part  II.Cl.  (18 
AAC  72.600(a),  18  AAC  72.610(a)(8). 
and  18  AAC  72.990(32)). 

3.  Part  IX.B.1  is  added  to  the  permit 
as  follows:  Special  NOT  Requirement 
for  the  State  of  Alaska.  Copies  of  NOTs 
shall  also  be  submitted  to  the 
Department  of  Environmental 
Conservation  at  the  same  time  of  NOT 
submittal  to  EPA.  NOTs  copies  are  to  be 
sent  to  the  same  Department  office  that 
the  facility's  NOI  was  sent  to  in  Part 
II.C1. 

The  State  of  Idaho,  Except  Indian 
Country  {IDR05*  •••) 

The  State  of  Idaho  401  certification 
requirements  revise  the  permit 
accordingly: 

1.  Part  IV.F.  is  added  to  the  permit  as 
follows:  Special  Storm  Water  Pollution 
Prevention  Plan  Requirement  for  the 
State  of  Idaho.  Storm  water  pollution 
prevention  plan  design  and  associated 
storm  water  discharge  quality  shall 
demonstrate  compliance  with 
applicable  Idaho  Water  Quality 
Standards. 

Federal  Indian  Reservations  in  the 
State  of  Washington  (WAR05*  *'F) 

1.  Confederated  Tribes  of  the  Chehalis 
Reservation.  The  following 
Confederated  Tribes  of  the  Chehalis 
Reservation  401  certification 
requirements  revise  the  permit 
accordingly: 

(a)  Part  I.B.8(a)  is  added  to  the  permit 
as  follows:  Special  Water  Quality 
Standard  Requirement  for  the 
Confederated  Tribes  of  the  Chehalis 


Reservation.  The  permittee  shall  be 
responsible  for  achieving  compliance 
with  Confederated  Tribes  of  Chehalis 
Reservation's  Water  Quality  Standards. 

(b)  Part  I.B.8(b)  is  added  to  the  permit 
as  follows:  Special  Permit  Eligibility 
Requirement  for  the  Confederated 
Tribes  of  the  Chehalis  Reservation. 
Storm  water  pollution  prevention  plans 
shall  be  submitted  to  the  Chehalis  Tribal 
Department  of  Natural  Resources  at  the 
following  address  for  review  and 
approval  prior  to  discharge: 
Confederated  Tribes  of  Chehalis 
Reservation,  Department  of  Natural 
Resources,  420  Howanut  Road,  Oakville, 
WA  98568. 

2.  Puyallup  Tribe  of  Indians.  The 
following  Puyallup  Tribe  of  Indians  401 
certifications  revise  the  permit 
accordingly: 

(a)  Part  I.B.8(a)  is  added  to  the  permit 
as  follows:  Special  Water  Quality 
Standard  Requirement  for  the  Puyallup 
Tribe  of  Indians.  The  permittee  shall  be 
responsible  for  achieving  compliance 
with  Puyallup  Tribe's  Water  Quality 
Standards. 

(b)  Part  I.B.8(b)  is  added  to  the  permit 
as  follows:  Special  Permit  Eligibility 
Requirement  for  the  Puyallup  Tribe  of 
Indians.  Storm  water  pollution 
prevention  plans  shall  be  submitted  to 
the  Puyallup  Tribe  Environmental 
Department  at  the  following  address  for 
review  and  approval  prior  to  discharge: 
Puyallup  Tribe  Environmental 
Department,  2002  East  28th  Street, 
Tacoma.  WA  98404. 

(c)  Part  II.C.1.  is  added  to  the  permit 
as  follows:  Special  NOI  Requirement  for 
the  Puyallup  Tribe  of  Indians.  Copies  of 
NOIs  shall  also  be  submitted  to  the 
Puyallup  Tribe  Environmental 
Department  at  the  address  listed  in  Part 
I.B.8(b)  at  time  of  NOI  submittal  to  EPA: 


Vm.  Modification  of  Addendum  H — 
Endangered  Species  Guidance 

Addendum  H  has  been  modified  to 
update  the  Coimty/Specie  list  that  was 
published  in  the  original  MSGP  on 
September  29, 1995.  Part  I,  Step  1  of  the 
Addendum  H  instructions  has  also  been 
modified  to  provide  additional  sources 
of  information  such  as  an  EPA  Internet 
web  page  address  and  EPA  Regional 
Office  telephone  nimibers  which  permit 
applicants  can  use  to  access  future  list 
updates.  For  applicant  convenience,  the 
modified  Addendimi  H.  including  the 
updated  County/Specie  list,  has  been 
printed  in  its  entirety. 
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Addendum  H — ^Endangered  Species 
Guidance 

/.  Instructions 

Found  below  in  Part  II  of  this 
Addendum  is  a  list  of  species  that  EPA 
has  determined  may  be  affected  by  the 
activities  covered  by  the  Multi-Sector 
General  Permit  (MSGP).  These  species 
are  Usted  by  coimty.  In  order  to  get 
MSGP  coverage,  applicants  must: 

•  Indicate  in  box  provided  on  the  NOI 
whether  any  species  listed  in  this 
Addendum  are  in  proximity  to  the 
facihty,  and 

•  Certify  pursuant  to  Section  II.B.12 
of  the  MSGP  that  their  storm  water 
discharges,  and  Best  Management 
Practices  (BMPs)  constructed  to  control 
storm  water  runoff,  are  not  likely,  and 
will  not  be  likely  to  adversely  affect 
species  identified  in  Addendum  H  of 
this  permit. 

To  do  this,  please  follow  steps  1 
through  4  below. 

Step  1:  Review  the  County  Species  List 
To  Determine  if  Any  Species  Are 
Located  in  the  Discharging  Facility 
County 

If  no  species  are  listed  in  a  facility's 
county  or  if  a  facility's  county  is  not 
found  on  the  list,  an  appKcant  is  eligible 
for  MSGP  coverage  and  may  indicate  in 
the  NOI  that  no  species  are  foimd  in 
proximity  and  provide  the  necessary 
certification.  If  species  are  located  in  the 
county,  follow  step  2  below.  Where  a 
facility  is  located  in  more  than  one 
county,  the  lists  for  all  counties  should 
be  reviewed. 

The  enclosed  list  is  current  as  of  July 
8, 1998.  Applicants  applying  forpermit 
coverage  after  October  8, 1998,  must 
also  make  reasonable  inquiries  to 
determine  whether  new  species  have 
been  listed  for  their  county(ies).  Such 
information  may  be  available  from  the 
followdng  sources:  U.S.  Fish  and 
Wildlife  Service  or  National  Marine 
Fisheries  Service  offices;  EPA's  Office  of 
Wastewater  Management's  web  page  at 
"http://www^pa.gov/ov»an"  where 
updates  of  the  county-by-county  list 
will  be  posted  on  a  periodic  basis; 
Federal  Register  notices;  State  wildlife 
protection  offices;  or  a  biologist  or 
similar  professional  in  the 
environmental  field.  Applicants  may 
also  call  the  following  EPA  ELegional 
Offices:  Region  1  (Boston)  617-565- 
3569;  Region  2  (New  York  City)  800- 
245-6510;  Region  3  (Philadelphia)  215- 
566-3392;  Region  4  (Atlanta)  404-562- 
9296;  Region  6  (Dallas)  800-245-6510; 
Region  9  (San  Francisco)  415-744-1906; 
Region  10  (Seattle)  206-553-8399. 


Step  2:  Determine  if  Any  Species  May 
Be  Found  "In  Proximity"  to  the  Fadhty 

A  species  is  in  proximity  to  a  facility's 
storm  water  discharge  when  the  species 
is: 

•  Located  in  the  path  or  immediate 
area  through  which  or  over  which 
contaminated  point  source  storm  water 
flows  firom  industrial  activities  to  the 
point  of  discharge  into  the  receiving 
water. 

•  Located  in  the  immediate  vicinity 
of,  or  nearby,  the  point  of  discharge  into 
receiving  waters. 

•  Located  in  the  area  of  a  site  where 
storm  water  BMPs  are  planned  or  are  to 
be  constructed. 

The  area  in  proximity  to  be  searched/ 
surveyed  for  listed  species  will  vary 
with  the  size  of  the  facility,  the  nature 
and  quantity  of  the  storm  water 
discharges,  and  the  type  of  receiving 
waters.  Given  the  number  of  facilities 
potentially  covered  by  the  MSGP,  no 
specific  method  to  determine  whether 
species  are  in  proximity  is  required  for 
permit  coverage  under  the  MSGP. 
Instead,  applicants  should  use  the 
method  or  methods  which  best  allow 
them  to  determine  to  the  best  of  their 
knowledge  whether  species  are  in 
proximity  to  their  particular  facility. 
These  methods  may  include: 

•  Conducting  visual  inspections.  This 
method  may  be  particularly  suitable  for 
fecihties  that  are  smalter  in  size, 
facilities  located  in  non-natural  settings 
such  as  highly  urbanized  areas  or 
industrial  parks  where  there  is  little  or 
no  nature  habitat;  and  facilities  that 
discharge  directly  into  municipal  storm 
water  collection  systems.  For  other 
facilities,  a  visual  survey  of  the  facihty 
site  and  storm  water  drainage  areas  may 
be  insufficient  to  determine  whether 
species  are  likely  to  be  located  in 
proximity  to  the  discharge. 

•  Contacting  the  nearest  State 
Wildlife  Agency  or  U.S.  Fish  and 
Wildlife  Service  (FWS)  or  National 
Marine  Fisheries  Service  (NMFS)  offices. 
Many  endangered  and  threatened 
species  are  found  in  well-defined  areas 
or  habitats.  That  information  is 
firequently  known  to  state  or  federal 
wildHfe  agencies.  FWS  has  offices  in 
every  state.  NMFS  has  regional  offices 
in:  Gloucester,  Massachusetts;  St. 
Petersburg,  Florida;  Long  Beach, 
Cahfomia;  Portland,  Oregon;  and 
Juneau,  Alaska. 

•  Contacting  local/regional 
conservation  groups.  These  groups 
inventory  species  and  their  locations 
and  maintain  lists  of  sightings  and 
habitats. 

•  Conducting  a  formal  biological 
survey.  Larger  facilities  with  extensive 


storm  water  discharges  may  choose  to 
conduct  biological  surveys  as  the  most 
effective  way  to  assess  whether  species 
are  located  in  proximity  and  whether 
there  are  likely  adverse  effects. 

If  no  species  are  in  proximity,  an 
applicant  is  eligible  for  MSGP  coverage 
and  may  indicate  that  in  the  NOI  and 
provide  the  necessary  certification.  If 
Usted  species  are  found  in  proximity  to 
a  facility,  applicants  must  follow  step  3 
below. 

Step  3:  Determine  If  Species  Could  Be 
Adversely  Affected  by  the  Facility's 
Storm  Water  Discharges  or  by  BMP's  To 
Control  Those  Discharges 

Scope  of  Adverse  Effects.  Potential 
adverse  effects  from  storm  water 
include: 

•  Hydrological.  Storm  water  may 
cause  siltation,  sedimentation  or  induce 
other  changes  in  the  receiving  waters 
such  as  temperature,  salinity  or  pH. 
These  effects  will  vary  %vith  the  amount 
of  storm  water  discharged  and  the 
volimie  and  condition  of  the  receiving 
water.  Where  a  storm  water  discharge 
constitutes  a  minute  portion  of  the  total 
volume  of  the  receiving  water,  adverse 
hydrological  effects  are  less  likely. 

•  Habitat.  Storm  water  may  drain  or 
inundate  listed  s{>ecies  habitat. 

•  Toxicity.  In  some  cases,  pollutants 
in  storm  water  may  have  toxic  effects  on 
hsted  species. 

The  scope  of  effects  to  consider  will 
vary  with  each  site.  Applicants  must 
also  consider  the  likefibood  of  adverse 
effects  on  species  ficom  any  BMPs  to 
control  storm  water.  Most  adverse 
impacts  from  BNffs  are  likely  to  occur 
from  the  construction  activities. 

Using  earlier  ESA  authorizations  for 
MSGP  eligibility.  In  some  cases,  a 
facility  may  be  eligible  for  MSGP 
coverage  because  actual  or  potential 
adverse  affects  were  addressed  or 
'  discoimted  through  an  earlier  ESA 
authorization.  Examples  of  such 
authorization  include: 

«  An  eariier  ESA  section  7 
consultation  for  that  facihty. 

•  A  section  10(a)  permit  issued  for 
the  facility. 

•  An  area-wide  Habitat  Conservation 
Plan  applicable  to  that  facihty. 

•  A  clearance  letter  from  the  Services 
(which  discounts  the  possibility  of  an 
adverse  impact  from  the  facility). 

In  order  for  applicants  to  use  an 
earlier  ESA  authorization  to  meet 
ehgibiUty  requirements:  (1)  the 
authorization  must  adequately  address 
impacts  for  storm  water  discharges  and 
BMPs  from  the  facility  on  endangered 
and  threatened  species,  (2)  it  must  be 
current  because  there  have  been  no 
subsequent  changes  in  facility 
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operations  or  circumstances  which 
might  impact  species  in  ways  not 
considered  in  the  earlier  authorization, 
and  (3)  the  applicant  must  comply  with 
any  requirements  from  those 
authorizations  to  avoid  or  mitigate 
adverse  effects  to  species.  Applicants 
who  wish  to  pursue  this  approach 
should  carefully  review  documentation 
for  those  authorizations  to  ensure  that 
the  above  conditions  are  met. 

If  adverse  effects  are  not  likely,  an 
applicant  is  eligible  for  MSGP  coverage 
and  may  indicate  in  the  NOI  that 
species  are  found  in  proximity  and 
provide  the  necessary  certification.  If 
adverse  effiacts  are  likely,  follow  step  4 
below. 


Step  4:  Determine  If  Measures  Can  Be 
Implemented  To  Avoid  Any  Adverse 
Effects 

If  an  applicant  determines  that 
adverse  effects  are  likely,  it  can  receive 
coverage  if  appropriate  measmes  are 
undertaken  to  avoid  or  eliminate  any 
actual  or  potential  adverse  effects  prior 
to  applying  for  permit  coverage.  These 
measures  may  involve  relatively  simple 
changes  to  facility  operations  such  as  re- 
routing a  storm  water  discharge  to 
bypass  an  area  where  species  are 
located. 

At  this  stage,  applicants  may  wish  to 
contact  the  FWS  and/or  NMFS  to  see 
what  appropriate  measures  might  be 

II.  County/Species  List 


suitable  to  avoid  or  eliminate  adverse 
impacts  to  species. 

If  applicants  adopt  these  measures, 
they  must  continue  to  abide  by  them 
during  the  course  of  permit  coverage. 

If  appropriate  measures  are  not 
available,  the  applicant  is  not  eligible  at 
that  time  for  coverage  under  the  MSGP. 
Applicants  should  contact  the 
appropriate  EPA  regional  office  about 
either: 

•  Entering  into  Section  7  consultation 
in  order  to  obtain  MSGP  coverage,  or 

•  Obtaining  an  individual  NPDES 
storm  water  permit. 


[Tbe  foNiNving  list  identifies  federaHy  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  throuj^  July  8, 1998.  Species 
nted  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


titsHCounly 


Group  name 


Inverse  name 


Scientific  name 


Status 


ALEUTIAN  6LAN06 
ALEUTIAN  6LAN06 
ALEUTIANS,  EAST ... 
ALEUTIANS.  WEST . — 
ANCHORAGE  AREA  ..„ 

FAIRBANKS  AREA 

KENAI  PENMSULA 

MATANUSKA  SUSITNA 
NORTM  SLOPE 


NORTHVVEST  ARCTIC 

UNORQAMZEO  BOROUGH 


BIROS  .. 
PLANTS 
BIROS  - 
BIROS  . 
BMOS  .. 
BIROS  .. 
BIROS  - 
BIROS  .. 
BIROS  - 


AlHBf^K^AR  SAIMkJM  • 


APACHE 


R^TILES 

BIROS 

FISHES  ..- 
PLANTS  ... 


COCHISE 


AMPHIBIANS 
BIROS  


F6HES 


MAMMALS 


PLANTS 


COCONINO 


REPTILES 

BIRDS  


GOOSE.  ALEUTIAN  CANADA 

FERN.  ALEUTIAN  SHIELD  

EIDER.  STELLER^ 

EIDEa  STELLER« 

FALCON.  PEREGRINE  

FALCON.  PEREGRINE  

FALCON.  PEREGRINE  „. 

FALCON.  PEREGRINE  „. 

CURLEW.  ESKIMO  „. 

EIDER.  SPECTACLED 

FALCON.  PEREGRINE  

EIDER.  SPECTACLED 

EIDER.  SPECTACLED 

FALCON.  PEREGRINE  - 

TURTLE.  HAWKSBILL  SEA  .... 

TURUE.  GREEN  SEA  ... 

TURTLE.  HAWKSBILL  SEA  _.. 


Branta  canadensis  leucopareia 

Potystichum  alauticum — 

Pulyslicta  steWeri 

Polysticta  staBeri _ 

Faloo  psregnnus  .~. ,.._»._... 

Faloo  paregrinus 

Faloo  peregnnus 

Faloo  peragrinus 

Numenius  boreafis 

Sonialena  fischen  ....»...»».....». 

Faloo  peregnnus _...„._. 

Somateria  fischeii 

SoniBlena  fischeri  »__,..... 

Faico  peiegrinus ~.-... 

Eretmochelys  Imbticata ~.. 


Ctietonia  mydas 

Eretmochelys  imbricaia , 


EAGLE.  BALD - „ 

FALCON.  PEREGRINE 

owu  mexk:an  spotted 

MINNOW,  LOACH  ._ „ „... 

SPINEDACE,  UTTLE  COLORADO _... 

TROUT,  APACHE . 

DOa<,  CHIRCAHUA , 

FLEABANE,  ZUNI 

SEDGE,  NAVAJO 

SALAMANDER,  SONORA  TIGER 

EAGLE.  BALD — 

FALCON.  NORTHERN  APLOMADO  

FALCON.  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW. 

OWL.  MEXICAN  SPOTTED  .... 

CATFISH.  YAQUI  „ 

CHUB.  YAQUI 

PUPFISH,  DESERT .... 

SHINER,  BEAUTIFUL 

TOPMINNOW.  GILA  (YAOUI)  

BAT.  LESSER  (-SANBORN-S)  LONG- 
NOSED. 

JAGUARUNDI 

OCELOT „ 

WOLF.  GRAY  

CACTUS,  COCHISE  PINCUSHION  

DOCK.  CHIRICAHUA  

LADIES'-TRESSES.  CANELO  HILLS  

RATTLESNAKE.  NEW  MEXICAN 
RIDGE-NOSED. 

EAGLE,  BALD 

FALCON.  PEREGRINE  


Haliaeetus  leucocepturius 

FaIco  peregnnus . 

Strix  occidentaBs  hnda „. 

RhinicNtiys  (-Taroga)  oobilis  . 

Leptdonieda  viiiata — 

Salmo  apache 

Rumex  orthoneuius  . 

Erigeron  rhizomatus . 

Cansx  specuicola  „_....„. 

Ambysioma  ligrinum 

HaUaeetus  leucocephakn 

FaIco  femoralis  septentrionalis 

FaIco  peregnnus 

Empiodonax  traiMii  extimus 


Strix  occidentalis  hicida  . 

Ictalunjs  pricai 

Gila  purpurea 

Cyprinodon  macularius  .. 

Notropis  fomiosus 

Poecillopsis  occidentalis 
Leptonycteris  sanbomi ... 


Felis  yagouaroundl  toReca 

Felis  pardalis 

Canis  lupus  

Coryphantha  robblnsorum  (-Cochiseia  r., 
Escobaria  r). 

Rumex  orthoneunjs 

Spiranthes  delitescens _ 

Crotalus  willardl  obscurus 


Haliaeetus  leucocephalus 
FaIco  peregnnus 


E,T 

E 


T 
e 

T 
T 
T 
T 
T 
T 
T 
E 
T 
E 
E 
E 

T 
T 
E 
E 
T 
E 
E 

E 
E 
E,T 

T 

T 
E 
T 

T 
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II.  County/Species  List— Continued 

[The  following  Nst  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
l^ed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  ttueatened  within  the  specmed  county.] 


State/County 


Group  name 


Inverse  name 


SuonUfic  name 


Status 


FISHES  .... 

MAMMALS 
PLANTS  ... 


GILA 


SNAILS 
BIROS  . 


RSHES 


GRAHAM 


Pt>NTS 


BIRDS 


FISHES 


MAMMALS 


GREENLEE . 


LA  PAZ 


MARICOPA 


MOHAVE 


PLANTS  .. 
BIRDS  .-. 

FISHES  ... 


PLANTS  _. 

BIRDS  

FISHES 

BIRDS  -.._... 

FISHES  „.„. 

MAMMALS  

PLANTS  


BIRDS 


FISHES 


OWL,  MEXICAN  SPOTTED  ..._ 

CHUB,  HUMPBACK 

SPINEDACE,  UTTLE  COLORADO 

SUCKER.  RA20RBACK 

VOLE,  HUALAPAI  MEXICAN  

CACTUS,  BRADY  PINCUSHION 

CACTUS.  SILER  PINCUSHION  

tSROUNDSEU        SAN        FRANCISCO 

PEAKS. 
MILK-VETCH,  SENTRY 

MILKWEED.  WELSH« 

SEDGE.  NAVAJO  -._ 

AMBERSNAIL,  KANAB 

EAGL£,  BALD 

FALCON,  PEREGRINE 

FLYCATCHER,  SOUTHWESTBM  WIL- 
LOW. 

MINNOW.  LOACH  

SQUAWFISH.  COLORADO 

SUCKER.  RAZORBACK _ 

TOPMNNOW.  GILA  (YAQUI)  

AGAVE.  ARIZONA _. 

CACTUS,  ARIZONA  HEDGEHOG 


DOCK.  CWRICAHUA  

EAGLE,  BALD _ 

FALCON,  PEREGRINE 

OWL.  MEXK^kN  SPOTTED 

PYGMY-OWU  CACTUS  FERRUGINOUS 

MINNOW,  LOACH  „ 

PUPFISH.  DESERT 

SPIKEOACE . . 


SUCKER,  RAZORBACK  _ 

TOPMINNOW,  GILA  (YAQUO  .... 

TROUT,  APACHE  ..._ 

BAT,    LESSER    (-SANBORN'S) 
NOSED. 

JAGUARUNDI „ 

OCELOT  ...„„ „ _ 

SOUIRREU  MOUNT  GRAHAM  RED 

CUFFROSE,  ARIZONA 

DOCK,  CHIRCAHUA  

EAGLE.  BALD 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

MINNOW,  LOACH  

SPIKEDACE 

SUCKER,  RAZORBACK 

TROUT.  APACHE 

DOCK.  CHIRWAHUA _. 

EAGLE,  BALD. 


LONG- 


MAMMALS 


RAIL,  YUMA  CLAPPER  . 

CHUB,  BONYTAIL 

PUPFISH,  DESERT 

SUCKER.  RAZORBACK 
EAGLE.  BALD 

FALCON.  PEREGRINE  

OWL,  MEXICAN  SPOTTED  _.... 

PYGMY-OWL,  CACTUS  FEFWUGINOUS 

RAIL,  YUMA  CLAPPER 

PUPFISH.  DESERT 

TOPMINNOW,  GILA  (YAQUI)  

BAT    LESSER    (-SANBORN'S)    LONG- 
NOSED. 

PRONGHORN,  SONORAN  .„ ._.. 

AGAVE,  ARIZONA _ 

CACTUS,  ARIZONA  HEDGEHOG _.. 


CUFFROSE,  ARIZONA 

EAGLE,  BALD 

FALCON,  PEREGRINE  „. 

OWL,  MEXCAN  SPOTTED  .. 

RAIL,  YUMA  CLAPPER 

CHUB,  BONYTAIL 

CHUB,  HUMPBACK  

CHUB,  VIRGIN  RIVER  

SUCKER,  RAZORBACK 

VOLE,  HUALAPAI  MEXICAN 


Sthx  ooctdentais  lucida  

GMa  cypha 

Lepidomeda  vittata 

Xyrauctien  texanus  _ 

Microtus  mexicanus  hualpeiensH 

Pediocactus  bn&/\ _ 

Pediocactus  sileri _ 

Seneao  tranciscanus 

Astragalus  cremnopttylax 

ciemnophylax. 

Asdaptas  woUhii 

Carex  apecuicola 

Oxytoma  haydani  kanabansis 

Hafiaeetus  laucooaphalus  _ « 

Faico  peregiinus 

Empiodanax  traiHii  extimus 


RhincMhy*  (-Twoga)  ooMis 

Ptychocheilus  luchis 

Xyrauchen  texanus  

Poedliopsis  occidentalis 

Agave  artzonica  

Echinocereus         thglocnidiatus 
arizonicus. 

Rumex  orthoneunis  

Haiaeetus  laucocephalus 

FaIco  peregnnus 

Strix  ooodentalia  lucida 

Qlaucidiumbrasilianum  cactorum  . 
RlwridiMtys  (-Tiaroga)  cotxtis  ..... 

Cypnnodon  macularius 

Meda  tulgida  

Xyraudien  texanus  

Poedkopeis  oxiderrtaiis 

Salmo  apache  . 

Leptonyctens  sanbomi 


var. 


Ffltis  yagouaroundi  toBeca 

Felis  pantaiis 

Tamiasciurus  nudsonicus 

CoMfania  subintegra  - 

Rumex  orttnneunjs 

Hajnentus  leuoocephatua 

Faico  peregnnus  « 

Stnx  ocddentalis  lucida  

Rhimctrttiys  (-Tiaroga)  cobibs 

Meda  lulgida  _ _...»....... 

Xyrauchen  texanus 

Sakno  apactte 

Rumex  oftttonaunis  

Haliaeelus  leucocaphaius 

Ralus  longirastris  yumanensis 

Gta  aiegans — 

Cyprinodon  macularius 

Xyrauchen  texanus  

HaHaeetus  leucocaphaius 

Fakx)  peregnnus _ 

Slnx  oociderttalis  lucida  ~ 

GlauodMrnbrasdianum  cadorum 
Ralus  longiroaths  yumanensis  „ 

Cyprinodon  macularius — 

PoecBopais  occidentalis 

Leplonyctens  sanborm 


AnBocapra  americana  sononensis  — 

Agave  arizonica  

Echinocereus        triglochidiahis        var. 
arizonicus. 

Cowania  subintegra 

Haliaeetus  ieucocephakjs 

Falco  peregnnus  _ — : 

Stnx  oocidentalis  lucida  

Ralus  longirostns  yumanensis  

Gila  ategans 

Gila  cypha 

Giia  robusta  saminuda 

Xyrauchen  texanus 

Microtus  mexicanus  hualpeienais 
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II.  County/Species  List— Continued 

[The  fo«owing  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t)een  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


NAVAJO 


PIMA 


PINAL 


SANTA  CRUZ 


YAVAPAI 


YUMA 


Group  name 


PLANTS  ... 

REPTILES 

SNAILS  .... 
BIROS  

FISHES  .... 

MAMMALS 
PLANTS  ... 


BIROS 


FISHES  .... 
MAMMALS 

PLANTS  ... 

SNAILS  .... 
BIRDS  

FISHES  „.. 


MAMMALS  ... 
PLANTS  

AMPHIBIANS^ 
BIRDS  


FISHES  .... 
MAMMALS 

PLANTS  ... 

BIRDS  

FISHES  .... 


PLANTS 
BIRDS  ... 


Inverse  name 


CACTUS,  SILER  PINCUSHION  

CUFFROSE,  ARIZONA 

CYCLADENIA.  JONES 

TORTOISE.  DESERT  

AMBERSNAIL.  KANAB 

EAGLE.  BALD 

FALCON.  PEREGRINE 

OWL,  MEXICAN  SPOTTED  

CHUB,  HUMPBACK  

MINNOW,  LOACH 

SPINEDACE,  LITTLE  COLORADO 

TROUT,  APACHE  

JAGUAR 

CACTUS,  PEEBLES  NAVAJO 

DOCK,  CHlrtlCAHUA  „ 

GRASS.  PARISH-S  ALKALI  

SEDGE.  NAVAJO 

BOBWHITE.  MASKED 

EAGLE,  BALD ™.. 

FALCON,  PEREGRINE  ^ 

OWL,  MEXICAN  SPOTTED  

PYGMY-OWL,  CACTUS  FERRUGINOUS 

PUPRSH,  DESERT 

TOPMINNOW,  GILA  (YAQUI)  

BAT,  LESSER  (-SANBORN'S)  LONG- 
NOSED. 

PRONGHORN,  SONORAN  

BLUESTAR.  KEARNEY'S 

CACTUS,  NICHOL'S  TURK'S  HEAD 

CACTUS.  PIMA  PINEAPPLE  

TALUSSNAIL.  SAN  XAVIER  

EAGLE.  BALD 

FALCON,  PEREGRINE  

PYGMY-OWL,  CACTUS  FERRUGINOUS 

RAIL,  YUMA  CLAPPER 

MINNOW,  LOACH  

PUPFISH,  DESERT 

SPIKEDACE ™„ 

SUCKER,  RAZORBACK 

TOPMINNOW,  GILA  (YAQUI)  

BAT,    LESSER    (-SANBORN'S)    LOCMa- 

NOSED. 
CACTUS,  ARIZONA  HEDGEHOG 

CACTUS,  NICHOL-S  TURK'S  HEAD  ....... 

SALAMANDER,  SONORA  TIGER  

EAGLE,  BALD 

FALCON.  NORTHERN  APLOMAOO  

FALCON,  PEREGRINE  

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

OWL,  MEXICAN  SPOTTED  

PYGMY-OWL,  CACTUS  FERRUGINOUS 

CHUB,  SONORA 

TOPMINNOW,  GILA  (YAQUI)  

BAT,  LESSER  (-SANBORN'S)  LONG- 
NOSED. 

OCELOT  

CACTUS,  PIMA  PINEAPPLE  

LADIES'-TRESSES,  CANELO  HILLS  

UMBEL,  HUACHUCA  WATER  

EAGLE,  BALD „ 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

PUPFISH,  DESERT 

SPIKEDACE 

SQUAWFISH.  COLORADO 

SUCKER,  RAZORBACK _.... 

TOPMINNOW,  GIU  (YAQUI)  

TROUT,  GILA  _ 

AGAVE,  ARIZONA „ 

CLIFFROSE,  ARIZONA 

EAGLE,  BALD _ 

FALCON,  PEREGRINE  

PEUCAN.  BROWN 


Scientific  name 


Pedkxactus  silori 

Cowania  subtntegra 

Cycladenia  humiHs  var.  jonesN  

Gophenjs    (-Xerobates,    -Scaptocheiys 


Oxyloma  haydeni  Kanabensis ..... 

Haliaeetus  leucocephalus 

Faico  peregnnus .... 

Strix  occtdentalis  lucida  

Gila  cypha 

Rhinichthys  (-Tiaroga)  cobMis  .... 

Lepidomeda  vlttata — ... 

Sailmo  apache ~ 

Panthera  onca 

Pediocactus         peebiesianus 
peeblesianus. 

Rumex  orthoneurus  „. 

Puccinellia  parishH  

Carex  specuicola  .» 

Coiinus  virginianus  ridgwayi  

Haliaeetus  leucocephalus 

FaIco  peregnnus 

Strix  occtdentalis  lucida 

GlauctdiumbrasiKanum  cactorum 

Cyprinodon  macularius 

Poeciliopsis  occidentalis  .._ 

Leptonycteris  sanbomi 


var. 


Antilocapra  amerlcana  sonoriensis 

Amsonia  keameyana 

EctwKx:actus       horizonthalonius 

nichdH. 
Coryphanttia  scheeri  var.  robustispina 

Sororella  eremita 

Haliaeetus  leucocephalus 

Fateo  peregrmus 

Glaucidiumbrasiiianum  cactorum 

RaHus  longirostris  yumanensis 

Rhinichthys  (-Tiaroga)  cobitis 

Cyprinodon  macularius 

Meda  lulgida 

Xyrauchen  texanus 

Poeciliopsis  occidentalis 

Leptonycteris  sanbomi 


var. 


triglochidiatus        var. 


horizonthalonius       var. 


Echinocereus 

arizonicus. 
Echinocactus 

nicttolii. 

Amt>ystoma  tigrinum 

Haliaeetus  leucocephalus 

FaIco  femoralis  septentrionaNs 

FaIco  peregrinus 

Empiodonax  traiUii  extimus 


Strix  occidentalis  lucida  

Glaucidiumbrasiiianum  cactorum 

Gila  ditaenia 

Poeciliopsis  occidentalis  .... .. 

Leptonycteris  sanbomi 


Felis  pardaNs 

Coryphantha  scheeri  var.  robustispina 

Spiranthes  delitescens 

LHaeopsis  schatfneriana  spp.  recuva  .. 

Haliaeetus  leucocephalus 

FaIco  peregrinus — „ 

Strix  occidentalis  lucida 

Cyprinodon  macularius .. 

Meda  fulgida 

Ptychocheilus  lucius 

Xyrauchen  texanus 

Poeciliopsis  occidentalis . 

Salmo  gllae ™...... 

Agave  arizonica 

Cowania  subintegra 

Haliaeetus  leucocephalus ... 

FaIco  peregrinus 

Pelicanus  occidentalis „ 


Status 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  ar>d  County.  It  has  t>een  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  spedned  county.] 


Stata/County 


Group  name 


Inverse  name 


Saentific  name 


Status 


CALIFORNIA 


ALAMEDA 


FISHES  .... 
MAMMALS 

REPTILES 
BIROS  


CRUSTACEAN 
FISHES  


INSECTS  ... 
MAMMALS 
PLANTS  .... 


ALPINE  ... 
AMADOR 


BUTTE 


REPTILES 

BIRDS  

FISHES  ... 

BIROS  ..... 

RSHES  ... 


PLANTS  

BIROS 

CRUSTACEAN 
FISHES 


CALAVERAS . 


INSECTS  

PLANTS  

REPTILES 

BIROS  

CRUSTACEAN 
FISHES  

PLANTS  ......... 


LONG- 


RAIL,  YUMA  CLAPPER 

SUCKER,  RA20RBACK 

BAT.    LESSER    (-SANBORN^) 
NOSED. 

PRONGHORN,  SONORAN  

LIZARD.  FLATTAILED  HORNED 


FALCON.  PEREGRINE  

PEUCAN.  BROWN 

PLOVEa  WESTERN  SNOWY 

RAIL,  CALIFORNIA  CLAPPER 

TERN,  CALIFORNIA  LEAST  

UNDERIELLA,  CALIFORNIA  

SHRIMP,  LONGHORN  FAIRY  

SHRIMP.  VERNAL  POOL  FAIRY 

GOBY.  TIDEWATER  

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FAU  RUN). 

TROUT.  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BUTTERFLY,  BAY  CHECKERSPOT  

CALLIPPE  SILVERSPOT  BUTTERFLY  ... 

FOX,  SAN  JOAQUIN  KIT  _ 

MOUSE.  SALT  MARSH  HARVEST  

BIRD-S-SEAK,  PALMATE-BRACTED  

CLARKIA,  PRESIDK3  

DUDLEYA.  SANTA  CLARA  VALLEY  „ 

FIDDLENECK.  LARGE-FLOWERED  ._.... 

GOLDFIELDS.  CONTRA  COSTA  

MANZANITA,  PALLID 

NAVARRETIA,  FEW-FLOWERED  

NAVARRETIA,  MANY-FLOWERED  

STONECROP,  LAKE  COUNTY 

WHIPSNAKE,  ALAMEDA  „ 

WHIPSNAKE,  ALAMEDA  (STRIPED 
RACER). 

FALCON.  PEREGRINE  

TROUT.  LAHONTAN  CUTTHROAT 

TROUT,  PAIUTE  CUTTHROAT 

EAGLE,  BALD 

FALCON,  PEREGRINE  _ 

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BUCKWHEAT,  lONE  ...„ 

MANZANITA.  lONE  

EAGLE,  BALD 

FALCON,  PEREGRINE  „. 

GOOSE,  ALEUTIAN  CANADA 

SHRIMP,  CONSERVANCY  FAIRY  

SHRIMP,  VERNAL  POOL  TADPOLE  

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY FAU  RUN). 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON,  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

STEELHEAD.  CAUFORNIA  CENTRAL 
VALLEY  POP. 

BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN. 

MEADOWFOAM,  BUTTE  COUNTY 

SPURGE,  HOOVER'S 

TUCTORIA,  GREEN'S 

SNAKE.  GIANT  GARTER 

EAGLE,  BALD „ 

FALCON,  PEREGRINE  

SHRIMP,  VERNAL  POOL  TADPOLE  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

TROUT.  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

MANZANITA,  lONE  


Raiius  longlrostris  yumanensis 

Xyraochen  texanus  

Leplonyctens  sanbomi 


Antilocapra  americana  sononensis 
PttryTKJSoma  mcalii 


Falco  peregrinus  

PeNcanus  occidentalis 

Charadrius  alexandrinus  nivosus . 

RaHus  longlrostris  ot>soletus 

Sterna  antiHarum  browni 

Underiella  occidentalis 

Branctwtecta  longiantenna 

Branchinecta  lynchi 

EucyctogotMJS  newtwrryi 

OrKorhynctius  tshawytscha 

Oncorhynchus  tshawytscha 


Oncortiyncus  mykiss 


Euphydryas  editha  tjayensis 
Speyeria  callippe  cattippe  .... 

Vulpes  macrotis  mutica 

ReiltKOdontomys  raviventris  . 

Contylanthes  palmatus 

Qartcia  franciscana 

Oudieya  setcheHii 

Amsirxrlda  grandlflora 

Lastttenia  conjugens 

Arctostaphylos  pallida 

Navarreba  leucocephala  ssp.  pauciflora  . 
Navarretia  leucocephala  ssp.  pkeaniha  .. 

Parvisedum  leiocarpum  

MasticopTiis  lateralis  euryxanthus 

Mastjcophis  lateralis  euryxanttws 


Falco  peregrinus  

Salmo  clarla  henshawi 

Sakno  dartd  seleniris 

Haliaeetus  leucocepttahjs  ._ 

Falco  peregrinus  _ 

Oncortiynchus  tshawytacha 

Oncortiyncus  mykiss  ..._. 


Eriogonum  apricum  ..„ 

Arctostaphylos  myrtifolia 

Haliaootus  teucooephaius 

Falco  peregrinus  

Brania  canadensis  leucoparaia 

Brancinecta  conservatio 

Lepidurus  packardi _. 

Oncortiyrx^hus  tshawytscha 


Oncortiynctius  tshawytscha 
Oncortiynchus  tstwwytscTia 
Oncortiyncus  mykiss 


Oncortiynchus   mykiss.    (Central   Valley 

ESU). 
Desmocenjs  calilomicus  dlmorphus 


Limnantties  floccosa  ssp.  calilomica 

Ctiamaesyce  hooveri  

Tuctona  greenei 

Thamnophis  gigas 

Haliaeetus  leucocephalus 

Falco  peregrinus  

Lepidurus  packardi - 

Oncortiynchus  tshawytsctia 


Oncortiyncus  mykiss 

Arctostaphylos  myrtifolia 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t)een  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


COLUSA 


CONTRA  COSTA 


COWUTZ  .... 
DEL  NORTE 


ELDORADO 


Group  name 
BIRDS  

CRUSTACEAN  . 
FISHES  


INSECTS. 

PLANTS  .. 
REPTILES 
BIRDS  ..... 


CRUSTACEAN 


RSHES 


INSECTS... 
MAMMALS 
PLANTS  .... 


REPTILES  .... 

FISHES  

AMPHIBIANS 
BIRDS  


FISHES 


INSECTS  

PLANTS  

BIROS  

CRUSTACEAN 
FISHES  


Inverse  name 


EAGLE.  BALD _ 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA  

OWL,  NORTHERN  SPOTTED  

SHRIMP.  VERNAL  POOL  TADPOLE  

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

STEELHEAD.  CAUFORNIA  CENTRAL 
VALLEY  POP. 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY DRUM). 

BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN 

BIRD^EAK,  PALMATE-BRACTED  

SNAKE.  GIANT  GARTER 

FALCON.  PEREGRINE  

GOOSE.  ALEUTIAN  CANADA 

PEUCAN.  BROWN 

RAIL,  CAUFORNIA  CLAPPER  

TERN.  CALIFORNIA  LEAST 

UNDERIELLA.  CALIFORNIA  

SHRIMP.  LONGHORN  FAIRY  

SHRIMP,  VERNAL  POOL  FAIRY 

GOBY,  TIDEWATER  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON.  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

STEELHEAD,  CAUFORNIA  CENTRAL 
VAUEY  POP. 

TARPLANT,  SANTA  CRUZ  

TROUT.  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BUTTERFLY,  BAY  CHECKERSPOT  

BUTTERFLY.  LANCE'S  METALMARK  .... 

FOX,  SAN  JOAOUIN  KIT  

MOUSE,  SALT  MARSH  HARVEST  

DUDLEYA.  SANTA  CLARA  VALLEY 

EVENING-PRIMROSE.  ANTKX>1 

DUNES. 

HDOLENECK.  LARGE-f  LOWERED  . — 

GOLDFIELDS.  CONTRA  COSTA  

MANZANITA,  PALUD 

NAVARRETIA.  FEW-FLOWERED  

NAVARRETIA.  MANY-FLOWERED 

SOFT  BIRD^  BEAK - 

STONECROP,  LAKE  COUNTY 

WALLFLOWER.  CONTRA  COSTA 

WHIPSNAKE.  ALAMEDA 

WHIPSNAKE,  ALAMEDA  (STRIPED 
RACER). 

STEELHEAD,  LOWER  COLUMBIA 
RIVER  POPULATWN. 

FROG.  CAUFORNIA  RED-LEGGED 

EAGLE.  BALD 

FALCON.  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA 

MURRELET.  MARBLED 

OWL,  NORTHERN  SPOTTED  

PEUCAN.  BROWN 

PLOVER.  WESTERN  SNOWY 

GOBY,  TIDEWATER  

SALMON.  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

SALMON,  COHO  (SOUTHERN  OR- 
EGON/I40RTHERN  CAUFORNIA 

COAST). 

BUTTERFLY,  OREGON  SILVERSPOT  ... 

WALLFLOWER,  MENZIFS 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SHRIMP,  VERNAL  POOL  TADPOLE  ...... 

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY .-^ALL  RUN). 


Scientific  name 


Haliaeetus  leucocephalus 

Faico  peregrinus 

Branta  canadensis  leucopareia 

Stnx  oocidentalis  caurina 

Lepidums  packardi ~. 

Oncortiynchus  tshawytscha  . — 


Oncortiynchus  tshawytscha 


Oncortiynchus   mytdss,    (Central   Valley 

ESU). 
Oncortiyncus  mykiss 


Desmocerus  califomicus  dimotphus . 


Cordylantties  palmatus 

Thamnophis  gigas 

FaIco  peregrinus 

Branta  canadensis  leucopareia 

Pelicanus  occidentalis 

RaHus  longirostris  obsolelus  — 

Sterna  arrtiNarum  brotmi ^ 

UnderieHa  occidentalis „.. 

Branctiinecta  longiantenna  — 

Branciiinecta  lyncN 

Eucydogobius  newt>erryi  — 

Oncortiynchus  tshawrytscha  — 


Oncortiynchus  tshawytscha 


Oncortiynchus   mytdss,    (Central   Valley 
ESU). 

Holocaipha  macradenia  .„ ~ — 

Oncortiyncus  mykiss 


Euphydryas  ediltia  bayensis ....»_ 

Apodemia  moinio  langei — 

Vulpes  macrotis  mutica — 

ReMwodonloniys  raviventris  

Dudtoya  setcheMi 

Oenottiera  deltoides  ssp.  howeWi 


Amsinckia  grandiflora 

Lasthenia  oonjugens ~. 

Afdostaphylos  paida 

Navarralia  leucocephala  ssp.  paucMora . 
Navarratia  leucocejihala  ssp.  piieantha .. 

CoRlylanlhus  moNis ~. 

Parvisedum  leiocaipum 

Erysimum  capilatum  var.  angustatum  .... 

Maatioophis  lateralis  euryxanttius -.. 

Masticophis  lateralis  euryxanthus 


Oncorhynchus  mykiss,  (LonMr  Cokimbta 
ESU). 

Rana  Aurora  Draylonii  

HaKaeeius  leucocephalus 

FaIco  peregrinus ........„„...„ 

Branta  canadensis  leucopareia  

Brachyramphus  marmoralus .................... 

Strix  oocidentalis  caurina 

Pelicanus  oocidentalis 

Charadrius  alexandrinus  nivosus 

Eucydogobius  ne«»berryi 

Ono>mynchus  tshawytscha 


Oncortiynchus  kisutch 

Speyeria  zerene  hippolyta  . 

Ery^mum  menziesii 

Haliaeetus  leucocephalus  .. 

FaIco  peregrinus 

LepUurus  packardi 

Oncortiynchus  tshawytscha 

Oncortiynchus  tshawytscha 


Status 
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II.  CouNTY/SreciES  List— Continued 

[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  tiy  St^e  and  County.  It  has  t>een  updated  through  July  8, 1998.  Species 
listed  t>elow  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  ttireatened  within  the  specined  county.] 


State/County 


Group  name 


Inverse  name 


Scieniific  name 


Status 


INSECTS 
PLANTS  . 


FRESNO 


PUMSITS  . 

«ROS  

FISHES  

INSECTS  

•MAMMALS 

PLANTS  


GLEMN 


REPTILES 

BIROS 

CRUSTACEAN 


FISHES 


HOKE  

HUMBOLDT 


INSECTS  . 

PLANTS  .. 

REPTILES 
PLANTS  .. 
BIRDS  


FISHES 


IMPERIAL 


PLANTS  

REPTILES  .... 
AMPHIBIANS 


TROUT,  LAHONTAN  CUTTHROAT 

BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN. 

BEDSTrtAW.  EL  DORADO „ „ 

BUTTERWEED.  LAYNE'S _ 

CEANOTMUS,  PINE  HILL  

FLANNELBUSH.  PINE  HIU 

MORNINS-GLORY,"STEBBINS  _ 

ADOBE  SUNBURST.  SAN  JCWVQUIN  ..._ 

EAGLE.  BALD „ _ 

FALCON.  PEREGRINE  . 

TROUT,  LITTLE  KERN  GOLDEN  _ 

TROUT.  PAIUTE  CUTTHROAT  „ 

BEEUE,  VALLEY  ELDERBERRY  LONG- 
HORN 

FC»C,  SAN  JOAQUIN  KIT 

RAT,  FRESNO  KANGAROO 

JUT,fi»ANT  KANGAROO 

3IRD«-BEAK,  PALMATE-BRACTED  .._.. 

CARPENTERIA _ 

OUDLEYA,  SANTA  CLARA  VALLEY 

GOLDEN  SUNBURST.  HAR7WEG-S  

JEWELFLOWER.  CAUFORNIA 

OWL-S-CLOVER.  •FLESHY - 

PUSSYPAWS,  18IARIPOSA  _ 

WOOUY-STAH,  HOOVERS  „ 

WOOLLY-THREADS,  SAN  JOAQUIN 

UZARO,  BLUNT-NOSED  LEOPARD  ._... 

SNAKE,  GIANT  GARTER 

EAGLE.  BALD 

FALCON.  PEREGRINE  „„ 

GOOSE,  ALEUTIAN  CANADA _. 

MURRELET,  MARBLED  ..._ 

OWL,  NORTHERN  SPOTTED _ 

SHRIMP,  VERNAL  POOL  TADPOLE  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SPRING  RUN)  _...„ 

SALMON,  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

STEELHEAD,  CAUFORNIA  CENTRAL 
VALLEY  POP. 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BEETLE,  VALLEY  ELDERBERRY  LONG- 
HORN. 

GRASS,  HAIRY  ORCUTT  

SPURGE,  HOOVER'S 

SNAKE,  GIANT  GARTER 

ADOBE  SUNBURST.  SAN  JOAQUIN  ._... 

EAGLE,  BALD 

FALCON,  PEREGRINE  „.„.. 

GOOSE,  ALEUTIAN  CANADA 

MURRELET,  MARBLED _. 

OWL,  NORTHERN  SPOTTED 

PEUCAN,  BROWN 

PLOVER,  WESTERN  SNOWY 

GOBY,  TIDEWATER  

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

SALMON.  COHO  (CENTRAL  CAUFOR- 
NIA COAST  POP). 

SALMON.  COHO  (SOUTHERN  OW 
NORTHERN  CALIFORNIA  COAST). 

STEELHEAD,  NORTHERN  CAUFORNIA 
POPULATION. 

LAYIA.  BEACH  

ULY.  WESTERN 

PENNYCRESS.  KNEELAND  PRAIRIE  .... 

WALLFLOWER.  MENZIE^S 

TURTLE,  OUVE  (PACIFK^  RIDLEY  SEA 

TOAD.  ARROYO  SOUTHWESTERN 


Salmo  clarki  henshavvi  . 

Desmocerus  callfornicas  dimorphus  . 

Gakom  calHomicum  asp.  Sterrae 

Senecio  iayneae 

CeancMnjs  fodarickii 

Framontodendron       caibxnicum 
decurabens. 

fialysieyB  statibinsii _.._.......... 

Pseudcbahia  peirsonii ._ 

Hnliaeotus  leucocephalus 

Faico  peragrinoa 

Satmo  aguaboniia  vdiilei 

■Qakno  darlo -aeleniris « ». 

-DestnocaniS-caMomicuailifnoiptius-. 


ssp. 


Vidpes  maoctts  mulica ,.~ 

Dlpodocny»niifaindes  axils 

Dfpodofflys  MMaoa  m,  i..,, 

Cui^ylaiiitiBi  pafenatus ...„__... 

Carpewieria  caNtomica 

Dudteya- seicheK 

Psaudabahis  bahiitofia _ 

Cautanthos  caBomicus 

jCalfptridiiiRi  pulcHolum  — ..»»».....»..•. 
Efiaslruni  hooveri .„ , 


Gambaia  (crolaphytus)  siua  .... 

Tt«amnapb)r.gigas ._ 

Haliaeotua^eucocephalus 

FaIco  peragrinus 

Brania  canadensis  lauGopareia 

BracttyramptMJS  marmoratus 

-Strix  ooeidentalis  caurina ~... 

Laptdufus  packardi 

Oncoitiynchue  tshawytscha 

Oncortiynchus  tshawytscha  . 


Oncorttynchus  tshawytscha  ...._.„ 


Oncofttynchus    mytoss,    (Central    Valey 

ESU). 
Oncortiynchus  mytdss „... 


Dasmocaois  caWomicus  iHmorphus 


Oicuttia  pHoaa 

Ctianaesyce  hoover! 

Ttiamnophis  gigas ....^ 

Pseudobahia  peirsonii 

Haliaeeius  leucocephakis  ....: 

Fafco  peregnnus  ._ 

Branta  canadensis  leucopareia  ... 

Brac^y^ampr1us  marmoratus 

Strix  Qccidentalis  caurina 

Pelicanus  occidentalis „. 

Charadrius  alexandnnus  nrvosus . 
Eucydogobius  newbenyi  


OncorttynclHiS  kisutch . 
Oncorttynctius  Idsutch . 


Oncortiynchus  myldss.  (Northern  Califor- 
nia ESU). 

Layia  camosa 

LHum  oocideniale  

Thalspi  caMomicum  

Erysimum  menziesii 

Lepidocheiys  otivacea _ 

Bute  microscaphus  cahfomicus 


E 

E 

E 

E 

E.T 

E 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  througfi  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.) 


State/Coonty 


INYO 


KERN 


KINGS 


LAKE 


Group  name 


BIRDS 


FISHES  .... 

MAMMALS 

PLANTS  ... 
REPTILES 

REPTILES 

BIRDS  


FISHES  .... 

MAMMALS 
PLANTS  ... 


REPTILES 
BIROS  


INSECTS... 


PLANTS 


REPTILES  . 

BIROS  . — 
MAMMALS 


PLANTS  .. 

REPTILES 
BIROS  

FISHES  ... 

PLANTS  .. 


Inverse  nanie 


EAGLE.  BALD 

FALCON.  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA  

PELICAN.  BROWN  

RAIL,  YUMA  CLAPPER 

CHUB,  BONYTAIL  

PUPFISH,  DESERT 

SQUAWFISH.  COLORADO 

SUCKER,  RAZORBACK 

SHEE  DESERT  BIGHORN  (PENIN- 
SULAR SEGMENT). 

MILK-VETCH,  PIERSON^S  

LIZARD,  FLAT-TAILED  HORNED 

TORTOISE,  DESERT 

EAGLE,  BALD 

FALCON.  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA  

TOWHEE,  INYO  BROWN  

VIREO,  LEAST  BELL'S  

CHUB,  OWENS  TUI »••• 

DACE,  ASH  MEADOWS  SPECKLED  ...„. 

PUPRSH.  OWENS „ 

TROUT.  LAHONTAN  CUTTHROAT 

VOLE,  AMARGOSA 

CENTAURY.  SPRING-LOVING 

EVENING-PRIMROSE.  EUREKA  VAL- 
LEY. 

GRASS.  EUREKA  DUNE  

GUMPLANT.  ASH  MEADOWS  — 

IVESIA.  ASH  MEADOWS 

MILK-VETCH.  FISH  SLOUGH 

H«LK-VETCH.  SHINING  

MILK-VETCH.  SOOAVtLLE  

NITERWORT,  AMARGOSA  

TORTOISE,  DESERT 

CONDOR,  CAUFORNIA  

EAGLE,  BALD 

FALCON.  PEREGRINE  

FLYCATCHER  SOUTHWESTERN  WIL- 
LOW. 

VIREO.  LEAST  BELL'S  „ 

MOTH.  KERN  PRIMROSE  SPHINX  

FOX.  SAN  JOAQUIN  KIT 

RAT,  GIANT  KANGAROO 

RAT,  TIPTON  KANGAROO 

CACTUS.  BAKERSFIELD  

GRASS.  PARISH'S  ALXAU  

JEWELFLOWER.  CAUFORNIA .-„ 

LILY.  GREENHORN  ADOBE  — 

MALLOW.  KERN  

MONKEY-FLOWER.  KELSO  CREEK  

NAVARRETIA.  PIUTE  MOUNTAINS 

WOOUY-STAR.  HOOVERS  

WOCLLY-THREAOS.  SAN  JOAQUIN 

LIZARD.  BLUNT-NOSED  LEOPARD  

TORTOISE.  DESERT 

FALCON.  PEREGRINE  ..™.. ..... 

GOOSE.  ALEUTUN  CANADA 

FOX.  SAN  JOAQUIN  KIT  

RAT.  FRESNO  KANGAROO 

RAT  GIANT  KANGAROO 

RAT.  TIPTON  KANGAROO 

JEWELFLOWER.  CAUFORNIA 

WOOLLY-STAa  HOOVER'S  

WOOLLY-THREADS.  SAN  JOAQUIN 

LIZARD,  BLUNT-NOSED  LEOPARD  

EAGLE,  BALD „ 

FALCON,  PEREGRINE  _ „ 

MURRELET,  MARBLED „.... 

OWL,  NORTHERN  SPOTTED  ...~ 

SALMON.  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

SPUTTAIL.  SACRAMENTO  

COYOTE-THISTLE.  LOCH  LOMOND 


Scientific  name 


Haliaeetus  leucocephalus 

Faico  peregrinus  

Branta  canadensis  leucopareia 

Pelicanus  occidentalls 

RaHus  longirostris  yumanensis  . 

Gila  elegans 

Cyphnodon  macularius 

Ptychocheilus  locius ... 

Xyrauchen  texanus . 

Ovis  canadensis ; 


Astragalus  magdalenae  var.  piersonii  

Phrynosoma  mcaRil 

Gopherus(«Xerobates.       -Scaptochelys) 
agassizii. 

Haliaeetus  leucocephalus „ 

FaIco  peregrinus 

Branta  canadensis  leucopareia  

Pipllo  fuscus  eremophilus 

Vireo  belli!  pusiflus  

Gila  bicolor  snyderi  

Rhinictithys  osculus  nevadensis - 

Cyprimdon  radiosus 

Sahiw  daiid  henshawi 

Microtus  caMomicus  sdrpensis 

Cenlaurium  namophilum  var.  namophilum 
Oenothera  avita  ssp.  aurekansis 

Swallenia  alexaixirae 

Grindelia  fraxino-pratensis  .....~ 

Ivesia  eremica  ....» ..» — 

Astragalus  leotiginosus  var.  Piscinensis  ... 

Astragalus  lentiginosus  var.  micans  

Atfragakis  lentigirwsus  var. 

seslquimatraiis. 

Nitrophia  mohavensis - 

Goplierus      (•Xerobates.-ScaptocMys) 

agassiziL 

Gymnogyps  caGtomianus 

Haiaomus  leucocephalus 

FaIco  peragrimis _ 

Empiodonax  traMi  ttxtknus -.. 


Virao  baU  pusMus 

Euprosatpinus  sutaipa  _ 
Vulpas  macralis  muiica . 


Dipodowiys  ngans 

ODOoomys  iwf aloioas 

Opynte  |MJ*<ffHffi  .„....__„_.....„;™™.„™ 

PuccineKa  parishi  _.„......._..._._»».«» 

Caulanttws  caHomicus 

FriiBaria  striata __.___._«..«...»._ 

cramalcna  icantaostt  ,,, 

Mimdus  shavochi 

Navarrelia  sabloba 

Eriasirum  hooveri _..».».„_ . .~... 

Lawbertia  congdonii  .„..„_....__„..._.._.- 

Gambala  (Crotaphytus)  slus 

(Sophaois   («Xarobatas,   ■Scaptochelys) 
agassizii. 

FaIco  peregrinus ~..... 

Branta  canadartsis  leucopareia  

Vulpas  macrolis  mutica 

Dipodomys  nitratoidas  aidis 

Dipodomys  ingens  .~.._. 

Dipodomys  nitratoides  _.._.... 

Cautanthus  calllornicus 

Eriastrum  hooveri „ 

Lembertia  congdonii 

Gambelia  (Crotaphytus)  sHus  .....> 

Haliaeetus  leucocephalus 

Falco  peregrinus .... 

Brachyramphus  marmoratus « 

Strix  occidentalis  caurina 

Oncortiynchus  tshawytscha . 


Pogonichthys  macrolepidotus 
Eryngium  constancai 


Status 
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II.  CourfTY/SPECiES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  ve  generally  either  endangered  or  threatened  within  the  specified  county.] 


State^County 


Group  name 


Inverse  name 


Scientific  name 


Status 


LASSEN 


LOS  ANGELES 


BIRDS  

FISHES  

PLANTS  

BIRDS  

PLANTS  

BIRDS  

AMPHIBIANS 
BIRDS  


RSHES 


INSECTS 


tNAMMALS 
PLANTS  .... 


MADERA 


GOLDRELDS,  BURKED 

GRASS,  SLENDER  ORCUTT  

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  NORTHERN  SPOTTED  

SUCKER.  MODOC  

CEANOTHUS,  VAIL  LAKE  

MOUNTAIN-MAHOGANY,  CATAUNA  IS- 
LAND. 

RUSH-ROSE,  ISLAND  

SANDWORT,  MARSH  

WOODLANO^TAR,  SAN  CLEMENTE 
ISLAND. 

TOAD,  ARROYO  SOUTHWESTERN 

CONDOR,  CAUFORNIA  _ 

EAGLE,  BALD 

FALCON.  PEREGRINE  _ 

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

GNATCATCHER,  COASTAL  CAUFOR- 
NIA. 

MURRELET,  MARBLED 

PEUCAN,  BROWN  _ _ „.... 

PLOVER,  WESTERN  SNOWY _. 

RAIL,  LIGHT-FOOTED  CLAPPER  

SHRIKE,  SAN  CLEMENTE  LOGGER- 
HEAD. 

SPARROW,  SAN  CLEMENTE  SAGE  

TERN,  CALIFORNIA  LEAST  

VlREa  LEAST  BELL'S 

CHUB,  MOHAVE  TUI  „ 

GOBY,  TIDEWATER 

STEELHEAD,  SOUTHERN  CAUFORNiA 
POPULATION. 

STICKLEBACK,  UNARMORED 

THREESPINE. 

BUTTERFLY,  EL  SEGUNDO  BLUE 


Lasthenia  txicltet 

Orcuttia  tenuis 

Haliaeetus  leucocaphahis  .„. 

FaIco  peregnnus  

Sthx  occidentalls  caurina  ..... 

Catostomus  mcrops 

Ceanoihus  opniochllus 

Cerocarpus  trastoae 


Heliantiiemum  greenei ... 

Arenaria  paludicota 

Lilttoptuagma  maximum 


Bufo  microscapnus  calitomicus 

Gymnogyps  calitomianus 

Haliaeetus  leucocephalus 

FaIco  peregnnus  

EmptodOTfax  tralllii  extimus 


Polioptlla  caMomlca  calitomica 


Brachyramphus  mamnoratus 

Relicanus  occicJentalis „. 

Chandnusvlexandnnus  nrvosus .. 

Raius  longiraBtns  levipes  

Lanius  ludovnanus-meamsi 


AmptRspsa  belli  dementeae 

Sterna  antlMarum  browni  

Vir«o  ballH  pusillus  _ 

Gila  tJicokx  mohavensis 

EucyotogobHiS-newtwrryi  _ 

Onoertiynchus  mykiss,  (Southern  Califor- 
nia) ESU. 
Gasteraalatis  acuteatus  wilkamsooi 


REPTILES 

PLANTS  ... 
BIRDS  ..... 

FISHES  .... 

INSECTS  .. 

MAMMALS 

PLANTS  ... 


BUTTERFLY,  PALOS  VERDES  BLUE  .... 

FOX,  SAN  JOAQUIN  KIT  

MOUSE,  RACFIC  POCKET 

BARBERRY,  NEVIN'S — 

BEAHGRASS,  DEHESA  .._ 

flIRD'S-BEAK,  SALT  MARSH  ._ 

BRODIAEA.  THREAD-LEAVED  ._ _ 

BROOM,  SAN  CLSMENTE  ISLAND  

BUSH-MAUOW,   SAN   CLEMENTE   IS- 
LAND. 

•CEANOTHUS,  VAIL  LAKE  _ 

GROWNSCALE,  SAN  JACINTO  VALLEY 
J3UDLEYA,  MARCESCENT 

DUOLEYA.     SANTA     MONK>    MOUN- 
TAINS. 

FLANNELBUSH.  MEXICAN  

LARKSPUR.  SAN  CLEMENTE  ISLAND  .. 

MILK-VETCH,  BRAUNTON^S  

NAVARRETIA,  SPREADING 

ONION,  MUNZ-S 

PAINTBRUSH.  SAN  CLEMENTE  ISLAND 
INDIAN. 

PENTACHAETA,  LYON'S  „ 

SPINEFLOWER,  SLENDER-HORNED  .... 

WATERCRESS,  GAMBEL'S  

UZARD,  BLUNT-NOSED  LEOPARD  ._.... 

LIZARD,  ISLAND  NIGHT 

TORTOISE,  DESERT 

ADOBE  SUNBURST  SAN  JOAQUIN 

EAGLE,  BALD 

FALCON,  PEREGRINE  

TROUT,  LAHONTAN  CUTTHROAT 

TROUT.  PAIUTE  CUTTHROAT 

BEETLE,  VALLEY  ELDERBERRY  LONG- 
HORN. 

FOX,  SAN  JOAQUIN  KIT  „ 

RAT,  FRESNO  KANGAROO 

BIRD-S-BEAK,  PALMATE-BRACTED  

GOLDEN  SUNBURST,  HARTWEG*S  


lygdamus 


EupMoles    (-Sht|imiaeoides)     baMoides 

allyni. 
Glaucopsyche 

pakBverdesensis. 

Vuipes  mactobs  mutica 

Peregnathus  longimerabris^acificus  ... 

Bertteris  nevinii  _ 

Notina  intecrata  _ 

Cordylanttius  maridmus  ssp.  marilimus 

Brodiaaa  fiiitolia _ 

liHus  dondretdeus  sap.  traskiae 

Malacotttamous  dementinus  


Ceanottius  ophiochilus  _ _ _. 

Atnpiex  coronata  var  notatior  _ 

Dudteya  cymosa  ssp.  maroescens 
Dudtoya  cymosa  ssp.  ovt>atiiolia  _. 


Fremont odendron  mexicanum 

Oelphiraum  klnkiense 

Astragalus  brauntonii  .„ 

Navarretia  fossalis  

Allium  munzii 

Castilleja  gnsea ~ 


Pentachaeta  lyonti _ 

Centrostegia  lepioceras 

Ronppa  gambeUii  ;. 

Gambelia  (Crotapfiytus)  silus 

Xantusia  (Ktaubemina)  nversiana 

Gopherus    (-Xerobates,    -Scaptochelys) 
agassizii. 

Pseudotjahia  peirsonii 

Haliaeetus  leucocepnatus 

Faico  peregnnus  

Salmo  clarki  henshawi  

Salmo  clarki  selenins  

Desmocerus  calitomicus  dimorphus 


Vuipes  macrotis  mutica 

Oipodomys  nitratoides  exHts 

Cordylanthes  paimatus  

Pseudobania  bahiitolia _. 


^2502 


Federal  Register /Vol.  63,  No.  189 /V\^dnesday,  September  30,  19^ /Notices 


.11.  County/Species  Ust— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8. 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


MARIN. 


(MARIPOSA 


MENCXSONO 


Group  name 


REPTILES  .... 
AMPHIBIANS 
BIRDS  


CRUSTACEAN 
FISHES  


INSECTS 


MAMMALS 
PLANTS  ..- 


BIROS  

INSECTS. 
PLANTS  .. 
BIROS  


RSHES  .-.. 


INSECTS  .. 

MAMMALS 
PLANTS  ... 


Inverse  name 


GRASS.  HAIRY  ORCUTT  

LUPINE,  CLOVER  

OWL'S-CLOVER,  FLESHY 

PUSSYPAWS,  MARIPOSA  

LIZARD,  BLUNT-NOSED  LEOPARD  

FROG,  CALIFORNIA  RED-LEGGED  

EAGLE,  BALD 

FALCON,  PEREGRINE  

MURRELET,  MARBLED 

OWL,  NORTHERN  SPOTTED  

PELICAN,  BROWN 

PLOVER.  WESTERN  SNOWY 

RAIL,  CALIFORNIA  CLAPPER  

SHRIMP.  CALIFORNIA  FRESHWATER  .. 

GOBY.  TIDEWATER  

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON.  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

SALMON.  COHO  (CENTRAL  CAUFOR- 
NIA COAST  POP). 

STEELHEAD,  CENTRAL  CAUFORNIA 
POPULATION. 

TROUT.  STEELHEAD  (CEI^TRAL  VAL- 
LEY RUN). 

BUTTERFLY,  MISSION  BLUE  

BUTTERFLY,  MYRTLES  SILVERSPOT 

MOUSE.  SALT  MARSH  HARVEST  

ALLOCARYA.  CAUSTOGA 

ALOPECURUS,  SONOMA . 

BLUEGRASS,  NAPA  

CHECKER-MALLOW,  KENWOOD 

lUIARSH 

CLARKIA,  VINE  HILL  .. 

CLOVER,  SHOWY  INDIAN  

DWARF-FLAX,  MARIN  

JEWELFLOWER,  TIBUHON  

LARKSPUR  BAKER'S  

LAYIA.  BEACH  

ULY.  PITKIN  MARSH 

LURNE.  CLOVER  _... ™ 

MILK-VETOH,  CLARA  HUNTS 

PAINTBRUSH,  TIBUflON 

PENTACHAETA.  WHITE-RAYED 

SEDGE,  WHITE „ 

SPINEFLOWER,  SONOMA 

EAGLE.  BALD 

FALCON,  PEREGRINE  

BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN. 

LUPINE.  MARIPOSA  

PUSSYPAWS,  MARIPOSA  

EAGLE.  BALD - 

FALCON.  PEREGRINE  „ 

GOOSE.  ALEUTIAN  CANADA 

MURRELET,  MARBLED „ 

OWL,  NORTHERN  SPOTTED  

PEUCAN.  BROWN 

PLOVER.  WESTERN  SNOWY 

GOBY,  TIDEWATER  

SALMON.  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

STEELHEAD,  NORTHERN  CAUFORNIA 
POPULATION. 

BUTTERFLY,  BEHREN-S  SILVERSPOT 

BUTTERFLY,  LOTIS  BLUE  „ 

BEAVER,  POINT  ARENA  MOUNTAIN  .... 

GOLDFIELDS,  BURKE'S 

GOLDFIELDS,  CONTRA  COSTA  

NAVARRETIA,  FEWF-LOWERED  

NAVARRETIA,  MANY-FLOWERED  

ROCK-CRESS,  MCDONALD'S  „ 

SPINEFLOWER,  HOWELL'S  


Scientific  name 


Orcuttia  pilosa 

Luplnus  tidestromti 

CastiHeja  campestris  ssp.  suoculenta 

Calypthdium  pulchellum 

Gamt>elia  (Crotaphytus)  silus  

Rana  Aurora  Draytonii  

Haliaeetus  leucocephahjs 

Faico  peregrinus 

Bractiyramphus  marmoratus 

Strix  occidentalis  caurina  ...... 

Pelicanus  occidentalis 

Ctiaradrius  alexandrinus  nivosus 

Ralkjs  longirostris  ot>50ielus 

Syncaris  pacifica _ 

EucydogobhiS  newberryi  ..... 

OnoortiynctHis  tshawytscha _ 


Onoorhynchus  tshawytsctn » 

Oncoftiynchus  tshawytscha 

Oncortiynchus  tshawytscha 


Oncorttynchus  Icisulch . 

OncoittynciHis  mykiss, 

Coast  ESU). 
Oncoitiyncus  mykiss  ... 


(Central  CaKlomia 


IcwicJa  carioides  missionensis ..».._... 

Speyeria  lererw  myrHaae 

neHtifOdontofnys  ravivefitns  

Plagiobothfys  strictus 

Alopecurus  aequats  var.  sonomenaiB 

Poa  napensis ,. 

Sidalcaa  oregana  sap.  vaHa .-. — 

Ctafkia  imbficala  ~. - _- ~... 

Trilolum  amoenum  ..........»...„._.„....». 

HeaperoNnon  congestum  — _. 

Stieplanlhus  niger „. 

Oalphiniuni  bakeri 

Layia  camosa „ 

Lilium  piddnense  «..........„»..»..»..«. 

Lupinus  tidestronw 

Astragakis  darianus 

CastiHeia  affinis  ssp.  negiacta 

Pentachaela  belMlflora 

Carex  aljida 

Chorizanthe  valida  

Haliaootus  leucocephahis _...... 

FaIco  peregrinus _. 

Oesmocerus  caNfomicus  ditnoiplMJS  ... 


Lupinus  citrinus  var.  deflexus  ....- 

Calyplridium  puk:helluni 

Haliaeetus  leucocephalus 

FaIco  peregrinus  

Branta  canadensis  leucopareia  ... 

Brachyramphus  marmoratus 

Strix  ocadentaKs  caurina 

PeKcanus  occidentalis 

Charadrius  alexandrinus  nivosus . 

Eucyctogobius  newbenyi 

Oncorhynchus  tshawytscha 


Oncorhynchus  mykiss,  (Northern  Califor- 
nia ESU). 

Speyeria  zerene  behrensa  -. 

Lycaeides  argyrognomon  kXis 

Apkxjontia  rufa  nigra ,. 

Lasthenia  burkei 

Lasttienia  conjugens 

Navarretia  leucocephala  ssp.  pauciftora  ... 
Navarretia  leucocephala  ssp.  plieantha  .... 

AratMS  mcdonaldiana  

Chorizanthe  howellii _ 


Status 


Federal  Register /Vol.  63,  No.  189 /Wednesday,  September  30,  1996 /Notices 


52503 


II.  County/Species  Lkt— Continued 

[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  courrty.] 


State/County 


Group  name 
» 


Inverse  nanie 


Scientific  name 


Status 


MERCED. 


REPTILES 

BIRDS  _ 

CRUSTACEAN  .. 

FISHES 

INSECTS 

MAMMALS 


MODOC  ••>••* 


MONO 


MONTEREY 


PLANTS  ... 

REPTILES 

BiROS  

FISHES  .... 


PLANTS  ... 
BIRDS  

FISHES  .... 


PLANTS  

BIRDS  

AMPHIBIANS 

BIRDS  


CRUSTACEAN 
RSHES  


INSECTS  .„ 
MAMMALS 

PLANTS  .... 


STONECROP.  LAKE  COUNTY 

WALLFLOWER.  MENZIE^S  - 

BEHREN-S  SILVERSPOT  BUTTERFLY  .. 
TURTLE,  OUVE  (PACIFIC)  RIDLEY  SEA 

EAGLE.  BALD _ 

FALCON.  PEREGRINE  

GOOSE.  ALEUTIAN  CANADA  „. 

UNDEfllELLA,  CALIFORNIA  

SHRIMP,  CONSERVANCY  FAIRY  

SHRIMP,  VERNAL  POOL  FAIRY 

STEELHEAD,    CAUFORNIA    CENTRAL 

VALLEY  POP. 
TROUT.  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 
BEETLE,  VALLEY  ELDERBERRY  LONG- 
HORN. 

FOX,  SAN  JOAQUIN  KIT  

RAT.  FRESNO  KANGAROO 

RAT,  GIANT  KANGAROO 

GRASS.  COLUSA 


GRASS.  HAIRY  ORCUTT  .. 

OWL-S-CLOVER,  FLESHY 

TUCTORIA.  GREENE 

LIZARD.  BLUNT-NOSED  LEOPARD 

SNAKE,  GIANT  GARTER 

EAGI£.  BALD 


FALCON.  PEREGRINE 

£HUB,  COWHEAO  LAKE  TUI 

SUCKER.  LOST  RIVER  

SUCKEa  MODOC  -„. 

SUCKER,  SHORTNOSE  

BARBERRY. TRUCKEE  

EAGLE,  BALD  ._ 

FALCON.  PEREGRINE  .„„ 

GOOSE.  ALEUTIAN  CANADA 

CHUB.  OWENS  TUI  .._ 

CHUB,  COWHEAD  LAKE  TUI i 

PUPFISH,  OWENS 

TROUT,  LAHONTAN  CUTTHROAT 

TROUT.  PAIUTE  CUTTHROAT  

MILK-VETCH,  FISH  SLOUGH 

POTENTILLA.  HICKMANN^ _ 

FROG.  CAUFORNIA  RED-LEGGED  ...... 

SALAMANDER.   SANTA   CRUZ   LONG- 
TOED. 

CONDOR,  CAUFORNIA  

EAGLE.  BALD  ....- 

FALCON,  PEREGRINE 

MURRELET,  MARBLED 

PEUCAN,  BROWN  .._ 

PLOVER,  WESTERN  SNOWY 

RAIL  CAUFORNIA  CLAPPER 

TERN,  CALIFORNIA  LEAST 

VIREO,  LEAST  BEU^S  _ 

UNDERIELLA,  CAUFORNIA  

SHRIMP.  VERNAL  POOL  FAIRY 

GOBY.  TIDEWATER  .„ _ 

STEELHEAD.   SOUTH-CENTRAL   CAU- 
FORNIA POP. 
BUTTERFLY.  SMITH'S  BLUE  , 

FOX.  SAN  JOAQUIN  KIT  

RAT.  GIANT  KANGAROO 

OTTER,  SOUTHERN  SEA 

RAT.  GIANT  KANGAROO 

AMOLE,  PURPLE  

CINQUEFOIL,  HICKMAN'S 

CLOVER,  MONTEREY 

CYPRESS,  GOWEN  „ 

DUDLEYA.  SANTA  CLARA  VALLEY 

GILIA.  MONTEREY 

LAYIA.  BEACH 

LUPINE,  CLOVER  .._ 

MILK-VETCH,  COASTAL  DUNES  .... 

PIPERIA.  YADON'S 

SPINEFLOWER,  MONTEREY  

SPINEFLOWER.  ROBUST 

TARPLANT,  SANTA  CRUZ 

WALLFLOWER,  MENZIE« 


Parvisedum  leiocarpum  

Erysimum  menziesii  ™ 

Speyeha  calhppe  calNppe 

LepidocMys  olivacea 

Hakaeetus  leucocephalus 

Faico  peregnnus 

Branta  canadensis  leucopareia 

LindeheNa  occidentaiis ___.. 

Brandnecta  consarvatio _ 

Brandanacta  »yr>chi _ 

Onoortiynctius   mytdss,    (CantrM   VaMey 

ESU). 
OncortyynctwB  mykiss « — 

OaamoDarus  caitomicus  dimotphus 


Vutpes  macrats  muiica 

Dipodomys  MiQaos  .*. 

Neoatapfia  cotuaana 

OBunia  piosa 


IQCSOW  QfWMi  

Qambaia.(Crolapttylus)  silus 


I  Iniaeetiw  laucooephalus 

FaIco  peragriran — 

Giia  tiicokx  vaccacapa 


Calosionius  micropa _.._.. 

Chasmtttes  brevirostns ..»»...«. 
Bert>efis  (-Mahonia)  sonnei  — 

Hahaeeius  leucocephaius 

Faloo  peregnnus — 

Brania  canadensis  leucopareia 

Gta  biooior  snyderi  ..— 

Gila  biooior  vaccacapa 

Cyprinodon  radiosus 

Salmo  darto  henahawi  «..».»»»»•»»»»».. 

Salmo  ciailu  selenins  ...__ — 

Astragalus  lertiginosus  var.  piscinenais 

PotenMta  hickmanii _ „ 

Rana  Aarora  Dra^^onii  

Ambystoma  4nacrodactykJfn  cncaum  _.. 


Gymnogyps^alifomianus . 
Habaeetus  teuooGephakiS 
Faico  peregnnus 


Bracttyfamphus  marmoratus . 

Peicanus  oocidentalie 

Ctwmdrius  alexandrinus  nivoaua . 

RaMus  lofHyosliis  obaoieMs 

Sterna  antilamw  browni 

Vireo  beMi  pusiHus 


Branctwwcia  lynchi 

Eucydogobius  newbarryi 
Oncoftiynchus     mytdss. 

Calf.  ESU). 
EupNtalas     (-Shipmiaeoides) 


(South-Central 


Vulpes  macroiis  muiica 

Dipodomys  ngens  .„..._....«_..._.._.._. 
Enhydra  kiiris  nereis  .»...._„„.___._-. 

Dipodomys  mgens  - ~.— . 

Chlorogalum  purpureum 

Polenlila  Iwduiianii -.—._..... 

Tniolium  tncnocaiyx  »«■«..•>■.»>••»■. .w.» 
Cuprassus  goveniana  sap.  goveniana  . 

Dudtoya  setcheMi 

Gilia  leraiiflon  ssp.  aranaria 

Layia  camoaa _ 

Luptnus  tidestromii ,. 

Astragalus  tener  var.  tK 

Piperia  yadonii  _. _ 

Chorizanitte  pungens  var.  pungens 

Ctiorizanttw  robusta  var.  robusia  ... — 

Holocarpha  macradenia 

Erysimum  menzioiN  ....»....» 


E 
E 
LE 

E.T 

T 

E 

T 

E    . 

E 

T 

E 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  throjwh  July  8. 1998.  Species 
feted  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


NAPA 


NEVADA 


ORANGE 


Group  name 


REF»TILES 
BIRDS  


CRUSTACEAN 


FISHES 


MAMMALS 
PLANTS  .... 


BIRDS  

FISHES  

PLANTS  

AMPHIBIANS 
BIRDS  


CRUSTACEAN 

FISHES  

MAMMALS  ..... 
PLANTS  „ 


PIMA 


Inverse  name 


BIRDS 


UZARD,  BLACK  LEGLESS 

TURTLE,  OLIVE  (PACIFIC)  RIDLEY  SEA 

EAGLE.  BALD 

FALCON.  PEREGRINE  

OWL.  NORTHERN  SPOTTED  

PELICAN,  BROWN  

PLOVER,  WESTERN  SNOWY 

RAIL,  CALIFORNIA  CLAPPER  

UNDERIELLA.  CALIFORNIA  

SHRIMP,  CALIFORNIA  FRESHWATER  .. 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON.  CHINOOK  (CEI^TRAL  VAL- 
LEY SPRINO  RUN). 

SALMON.  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

STEELHEAD,  CALIFORNIA  CENTRAL 
VAUEY  POP. 

STEELHEAD.  CENTRAL  CAUFORNIA 
POPULATION. 

FOX,  SAN  JOAQUIN  KIT  

MOUSE.  SALT  MARSH  HARVEST  

ALLOCARYA,  CAUSTOGA 

ALOPECURUS.  SONOMA  „ 

BLUEGHASS,  NAPA  

CAUSTOGA  ALLOCARYA 

CHECKER-MALLOW.  KENWOOD 

MARSH. 

CURKIA.  VINE  HILL  

CLOVER,  SHOWY  INDIAN  

GOLDFIELDS.  CONTRA  COSTA  

ULY,  PITKIN  MARSH  

MILK-VETCH,  CLARA  HUhfTS 

NAVARRETIA,  FEW-FLOWERED  

NAVARRETIA.  MANY-FLOWERED 

PAINTBRUSH.  TIBURON 

SEDGE.  WHITE 

SOFT  BIRD^  BEAK 

STONECROP.  LAKE  COUNTY 

EAGLE.  BALD 

FALCON,  PEREGRINE  

TROUT,  LAHONTAN  CUTTHROAT 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BARBERRY.  TRUCKEE 

TOAD.  ARROYO  SOUTHWESTERN 

FALCON.  PEREGRINE  

GNATCATCHER,  COASTAL  CALIFOR- 
NIA. 

MURRELET.  MARBLED 

PEUCAN.  BROWN  

PLOVER,  WESTERN  SNOWY 

RAIL.  LIGHTFOOTED  CLAPPER  - 

TERN.  CALIFORNIA  LEAST 

VIREO.  LEAST  BELL'S  

SHRIMP.  RIVERSIDE  FAIRY 

GOBY,  TIDEWATER  _ „ 

MOUSE,  PACIFIC  POCKET 

ASTER,  DEL  MAR  SAND .-. 

BACCHARIS.  ENCINITAS 

BIRDS-BEAK,  SALT  MARSH  

BROOIAEA,  THREAD-LEAVED  

CROWN-BEARD,  BIG-LEAVED 

CROWNSCALE,  SAN  JACINTO  VALLEY 

DUDLEYA.  MARCESCENT 

DUDLEYA,  SANTA  MONICA  MOUN- 
TAINS. 

LIVEFOREVER,  LAGUNA  BEACH  

MANZANITA,  DEL  MAR  

MILK-VETCH,  BRAUNTONS 

MONARDELLA,  WILLOWY 

NAVARRETIA,  SPREADING 

ONION,  MUf42'S ~. 

SPINEFLOWER.  ORCUTTS 

TARWEED,  OTAY  

THORNMINT,  SAN  DIEGO  

WOOUY-STAR,  SANTA  ANA  RIVER  

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 


Scientific  name 


AnnieNa  pulchra  nigra 

Lapidochelys  olivacea 

HaKaeetus  leucocephalus 

Faico  peregrinus 

Strix  oocidentalis  caurina ...». 

Pelicanus  oocidentalis 

Charadrius  alexandrinus  nivosus . 

RaHus  longirostris  obsoietus 

Linderiella  oocidentalis 

Syncaiis  pacifica 

Oncoitiynchus  tshawytscha 


Oncoitiynctius  tshawytacha 
Oncorhynchus  tshawytscha 


Oncorhynchus   mykiss,    (Central   Valley 

ESU). 
Oncorhynchus  mykiss,  (Central  CaKfomia 

Coast  ESU). 

Vulpes  macrolis  mulica 

Reithrodontomys  raviventris  — 

Plagiobathrys  stiictus 

Alopecurus  aequaKs  var.  sonomensis 

Poa  napensis 

Plagiobothrys  strictus ~ 

Sidalcea  oregana  ssp.  vaHda 


Ciailda  imbricata 

Trifohim  amoenum . .. — 

Lasthenia  conjugens 

LiHum  piOdnense  

Astragalus  clarianus 

Navarretia  leucocephala  ssp.  pauciflora 
Navarretia  leucoceiihala  ssp.  pNeantha  .. 

CastiNeja  affinis  ssp.  neglecta 

Carex  albida 

Coidylanthus  molks 

Paivisedum  Mocarpum  — ...... 

Haliaeetus  leucocephalus 

FaJco  peregrinus 

Salmo  darld  henshawi ..... .... 

Oncoihyncus  mykiss  — ~ 


Be(t>eris  (-Mahonia)  sonnei  

Bufo  micfoscaphus  caMomicus 

FaIco  peregrinus 

Polioptila  califomica  caNlomica  . 


Brachyramphus  marmoratus  ............ — 

Pelicanus  occidentalis 

Charadrius  alexartdrinus  nivosus 

Rallus  kxigirostris  levipes 

Sterna  antillarum  browni 

Vireo  bellii  pusHkis  ~ 

Streptocephahis  wooltoni ...« 

Eucyctogobius  newtwriyi 

Perognathus  kxigimembris  pacificus 

Corethrogyne  filaginifoiia  var.  linitolia  .... 

Baocharis  vanessae 

Cordytanthus  maritimus  ssp.  maritimus  . 

Brodiaea  fiNfolia — . 

Vert>esina  dissita 

Atripiex  coronata  var  notatior 

Dudleya  cymosa  ssp.  marcescens 

Dudleya  cymosa  ssp.  ovatifolia  


Dudleya  stotonifera 

Arctostaphylos  glandutosa  ssp.  crasstfoiia 

Astragalus  brauntonii 

MonardeHa  linoides  ssp.  viminea 

Navarretia  fossalis 

Allium  munzii _ 

Ctwrizanttie  orcuttiana .~.. — 

Hemizonia  conjugens ,.•— • — 

Acanthominttia  ilicifolia  

Eriastnjm  densifolium  ssp.  santorum  

Empiodonax  traiHH  extimus 


Status 


E 
E.T 

T 

E 

T 

E 

T 

E 

E 

E     ' 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t>een  updated  through  July  8. 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specined  county.] 


State/County 


PLACER 


PLUMAS  ...., 
RIVERSIDE 


Group  name 
BIROS  

CRUSTACEAN  . 

FISHES  


INSECTS  

PLANTS  

BIRDS  

PLANTS  

AMPHIBIANS 

BIROS  „.. 


CRUSTACEAN 
FISHES  


INSECTS  

MAMMALS  

PLANTS  


REPTILES 


SACRAMENTO 


BIRDS  

CRUSTACEAN 
FISHES  


Inverse  name 


EAGLE.  BALD 

FALCON,  PEREGRINE  

GOOSE.  ALEUTIAN  CANADA 

UNOERIELLA,  CAUFORNIA  

SHRIMP.  VERNAL  POOL  FAIRY  ._ 

SHRIMP,  VERNAL  POOL  TADPOLE  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

TROUT,  LAHOfJTAN  CUTTHROAT 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN. 

BARBERRY,  TRUCKEE 

EAGLE.  BALD „ 

FALCON,  PEREGRINE  

GRASS.  SLENDER  OHCUTT  

SALAMANDER.  DESERT  SLENDER  

TOAD.  ARROYO  SOUTHWESTERN 

EAGLE.  BALD „ 

FALCON,  PEREGRINE  

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

GNATCATCHER,  COASTAL  CALIFOR- 
NIA. 

PELICAN,  BROWN 

RAIL.  YUMA  CLAPPER 

VIREO.  LEAST  BELL'S  . 

UNOERIELLA,  CALIFORNIA  

SHRIMP,  RIVERSIDE  FAIRY 

SHRIMP,  VERNAL  POOL  FAIRY „... 

CHUB,  BONYTAIL 

PUPFISH,  DESERT 

SQUAWFISH,  COLORADO - 

SUCKER,  RAZOR8ACK -.... 

BUTTERFLY.  QUINO  CHECKERSPOT  ... 

FLY.  DELHI  SANDS  FLOWER-LOVING  .. 

RAT,  SAN  BERNARDINO  KANGAROO  .. 

RAT,  STEPHENS'  KANGAROO 

SHEE  DESERT  BIGHORN  (PENIN- 
SULAR SEGMENT). 

BARBERRY,  NEVIN'S  - 

BEARGRASS.  DEHESA 

BROOIAEA.  THREADLEAVED  — 

BUTTON-CELERY,  SAN  DIEGO 

CEANOTHUS,  VAIL  LAKE  

CROWNSCALE,  SAN  JACINTO  VALLEY 

DAISY,  PARISH'S 

DOWNINGIA,  CUYAMACA  LAKE  

FLANNELBUSH.  MEXICAN  

GRASS.  CALIFORNIA  ORCUTT 

MILK-VETCH,  COACHELLA  VALLEY 

MILK-VETCH,  TRIPLE-RIBBED 

MINT  OTAY  MESA  „ 

NAVARRETIA,  SPREADING 

ONION,  MUNZ-S 

SPINEFLOWER,  SLENDER-HORNED  .... 

WOOLLY-STAR.  SANTA  ANA  RIVER  

UZARD.  COACHELLA  VALLEY  FRINGE- 
TOED. 

LIZARD,  FLAT-TAILED  HORNED 

TORTaSE,  DESERT 


EAGLE,  BALD 

GOOSE,  ALEUTIAN  CANADA 

PLOVER,  WESTERN  SNOWY  ....„ 

UNOERIELLA,  CAUFORNIA  

SHRIMP.  VERNAL  POOL  FAIRY 

SHRIMP.  VERNAL  POOL  TADPOLE  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON,  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

SMELT,  DELTA 

STEELHEAD,  CAUFORNIA  CENTRAL 
VAUEY  POP. 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 


Scientific  name 


Hakaeetus  leucocephalus 

Falco  peregrinus 

Brania  caradenaia  leucoparaia 

Lindehela  ooodentalis 

Branctwwcta  lynchi  _ 

Lepidurus  packardi - 

Oncorttynctius  tahawytacha 

Onoorttynchus  tshawytacha 

Sakno  daila  hanshawi  .„_....». 
Oncorhynchua  mykiss 


Oesmocerus  caKtomicus  dimorphus 


Bertwns  (•Mohonia)  sonnet 
Haliaoiitiii  leucocaphalue  .... 

Falco  peregrinus 

OrcuBie  tenuis 

Batrachoaepe  aridus - 

Buto  microacaphus  caMornma 
Haieaaius  leucoiicphaliii  .»»« 

Faico  paragrinus 

Empiodonax  iraiMi  eitifnus 


PoliopMa  caWomica  caWocnica . 


Pelcanus  occidentalis — 

Rafca  longiroatf  ie  Dyuwanansii . 


Slrapiooephalua  woononi . 

Branchinacta  lyrtctM 

Gila  elegans — 

Cyprinodon  macularius 

Ptychocheilus  lucius 

Xyrauctwn  texanua 

Euphydryaa  editha  quino  _ ~ - 

Rhophiamidas  tarminatus  abdcminais 

Dipodomys  meniami  paravus 

Dipcdomys! 
Ovist 


Barbara  nevinN 
Nolina  interrsla . 


Brodiaaa  fiMoia 

Eryngium  ariatutatum  var.  parishi 

Caanothus  cprwchilus » 

AMplex  coronala  var.  ndatior . 

Engaron  pahshti „...«.»»..«.. 

Dowmingia  concotor  var.  brevier  — u~.- 

Framoniodendron  mexicanum 

Orcuttia  calitomica  

Astragalus  leniiginoaus  var.  coachalaa 
Astragalus  tricarmatus 
Pogogyne  nudiuscula . 
Navarretia  fossaiis 

Allium  munzii ™ 

Centrostegia  leptoceras 

Enastnjm  dertatloium  ssp.  sanlorum 
Uma  inomata  


Phrynosoma  ntcaii 

GophaniS      (-Xerot)ates,-Scaplochalys) 
agassizii. 

Hakaeetus  leucocephalus  ..« 

Branta  cartadensis  ieucopareia  

Charadnus  alexandnnus  nivosus — 

LinderieHa  occidentalis 

Branchir>ecta  lynchi . 

Lepidurus  packardi 

Oncortiynchus  tshawytscha 

Oncortiynchus  tshawytscha  . — 


Hypomesus  transpacificus 

Onoorttynchus    mykiss,    (Central 

ESU). 
Oncorhynchus  mykiss 


Valley 


Status 
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II.  County/Species  List— Continued 

[The  following  listidentlfies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Spedes 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


Stata/County 


SAN  BENITO 


SAN  BERNAOINO 


SANOIEGO 


Group  name 

INSECTS 

PLANTS  

REPTILES 

BIROS  

INSECTS  

MAMMALS  

PLANTS  

REPTILES 

BIROS  

PLANTS  

AMPHIBIANS  .... 
BIROS  


FISHES 


INSECTS.. 
MAMMALS 

PLANTS  ... 


REPTILES  .... 

AMPHIBIANS 
BIRDS  


Inverse  name 


BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN 

EVENING-PRIMROSE,  ANTIOCH 

DUNES. 

GRASS.  SACRAMENTO  ORCUTT 

GRASS,  SLENDER  ORCUTT  

SNAKE,  GIANT  GARTER 

EAGLE,  BALD 

FALCON,  PEREGRINE  

FLY,  DELHI  SANDS  FLOWER-LOVING  .. 

FOX,  SAN  JOAQUIN  KIT  

RAT,  GIANT  KANGAROO 

DUOLEYA.  SANTA  CURA  VALLEY  

EVENING-PRIMROSE,  SAN  BENITO  

WOOaY-THREADS,  SAN  JOAQUIN 

LIZARD,  BLUNT-NOSED  LEOPARD 

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

ONION.  MUNZ^ 

SANDWORT.  MARSH 

TOAD,  ARROYO  SOUTHWESTERN 

EAGLE,  BALD 

FALCON.  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW 

GNATCATCHER.  COASTAL  CALIFOR- 
NIA. 

PLOVER,  WESTERN  SNOWY 

RAIL,  YUMA  CLAPPER 

VIREO,  LEAST  BEU-S  

CHUB.  BONYTAIL 

CHUB.  MOHAVE  TUI  

PUPFISH,  DESERT 

SQUAWFISH.  COLORADO 

STTCKLEBACK.  UNARMORED 

THREESPINE. 

SUCKER,  RAZORBACK — 

FLY,  DELHI  SANDS  FLOWER-LOVING  .. 

RAT,  SAN  BERNARDINO  KANGAROO  .. 

RAT,  STEPHENS'  KAI>K3AR00 

VOLE.  AMARGOSA 

BARBERRY.  NEVA'S 

8EARGRASS.  OEHESA 

8LAOOERPOO.  SAN  BERNARDINO 
MOUNTAINS. 

BLUECURLS.  HIDDEN  LAKE 

BLUEGRASS.  SAN  BERNARDINO  

BROOIAEA.  THREAD-LEAVED  

BUCKWHEAT,  CUSHENBURY 

BUCKWHEAT,  SOUTHERN  MOUNTAIN 
WILD. 

CEANOTHUS.  VAIL  LAKE  

CHECKER-MAUOW.  PEDATE  . — 

CnOWNSCALE,  SAN  JAQNTO  VALLEY 

DAISY,  PARISH'S 

DANDEUON,  CAUFORNIA  

FLANNELBUSH,  MEXTCAN  

GRASS.  PARISH^  ALKALI  

MILK-VETCH,  CUSHENBURY 

MILK-VETCH,  LANE  MOUNTAIN  

MILK-VETCH,  TRIPLE-RIBBED  

MUSTARD,  SLENDER-PETALED 

NAVARRETIA,  SPREADING 

OXYTHECA,  CUSHENBURY  

PAINTBRUSH,  ASH-GREY  INDIAN 

ROCK-CRESS,  JOHNSTON'S 

SANDWORT.  BEAR  VAUEY  

SPINEFLOWER,  SLENOER-HORNEO  .... 

WATERCRESS,  GAMBEL^S  

WOOaY-STAR,  SANTA  ANA  RIVER 

TORTOISE,  DESERT 


TOAD,  ARROYO  SOUTHWESTERN 

EAGLE.  BALD 

FALCON,  PEREGRINE  

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

GNATCATCHER,  COASTAL  CALIFOR- 
NIA. 


Scjentific  name 


Desnwcerus  califomlcus  dimorphus 
Oenothera  deltotdes  ssp.  howeHii .... 


Orcuttia  viscida  

Oicuttia  tenuis 

Thamnophis  gigas ... 

Haliaeetus  leucocephalus 

Faico  peragrinus 

Rhophiamidas  terminatus  atxtominals 

Vulpes  macrotis  muttca 

Dipodomys  ingerts  — .■ 

Oudleya  saichellii 

Camteonia  beniiensis ....~ 

Lembertia  oongdonii „.._..«... 

GambeNa  (Crolaphytus)  sihis 

Empiodonax  traiffii  exiimus :...... 


Allium  munzii 

Aienaria  paludcoia 

Bufo  microscaphus  caifomicus 

HnHoootus  leucocephalus 

Faloo  peregrinus 

Empiobonax  traiWi  exUmus 


Polioplila  caMomica  caHtomica 


Charadrius  alexandrinus  nivosus 

RaHus  longirostris  yumanensis 

Vireo  beMi  ptwiWiw  __.„«..»....«»...... 

Gla  eiegans „........»» 

Gla  biooior  mohavensis 

Cyprinodon  macularius 

Plychocheilus  lucius 

Gaaterosieus  aculeatus  wWiamsoni . 


Xyrauctien  isxanus 

Rhcphiamidas  terminatus  abdominais^ 

Dipodomys  merriami  paravus 

Dipodomys  Stephens) 

lyicrolus  calMomicus  scirpensis 

BertMris  nevinii  

Noiina  irrterrata 

Lsaquerala  kingii  ssp.  bemaidina 


var. 


Trichostema      austromonlanum      sap. 

oompactum. 

Poa  atiopurpurea » - 

Brodiaea  fiifolia 

Eriogonum  ovalMoium  var.  vineum 
Eriogonum  leennedyi 

austromontanum. 
CeoiwtfKis  opNochHus  — .. — ......».._..- 

SB)alc4w  pwi<ita ,...........„»..» 

Atriplex  coronata  var  notatior . 

Erigefx>n  parishii „ 

Taraxacum  caMomicum . 

Fremontodendron  mexicanum 

Puocinellia  parishii  

Astragalus  afcens 

Astragalus  jaegerianus .. — 

Astragalus  tricarinatus  . — 

Thelypodium  stenopetakim 

Navarralia  fossalis 

Oxylheca  parishK  var.  goodmaniana 

CaaU«oia  cinerea 

Arabia  johnSKxiii — 

Aranaria  ursina 

Centroslegia  leptoceras 

Rorippa  gambeUii  

Eriastrum  densifolium  ssp.  sarrtonjm  

Gopherus   (-Xerobates,    -Scaptochelys) 

agassiziL 

Bufo  microscaphus  calHomicus 

Haliaeeius  leucocephalus 

FaIco  peregrinus 

Empiodonax  traillii  extimus — .. 


Polioplila  califomica  califomica . 


Status 


SANFRAN( 


SANJOAQI 
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II.  County/Species  UST—Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t)een  updated  through  July  8, 1998.  Speaes 
l^ed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


SANFRANOSOO 


Group  name 


CRUSTACEAN 
FISHES  


INSECTS.. 
MAMMALS 

PLANTS  ~ 


REPTILES 


PLANTS 
BIROS  ... 


FISHES 


INSECTS 


PLANTS 


SAN  JOAQUIN  . 


Inverse  name 


BIRDS  ...... 

CRUSTACEAN 
FISHES  


GOOSE.  ALEUTIAN  CANADA 

MURRELET,  MARBLED 

PEUCAN,  BROWN 

PLOVER.  WESTERN  SNOWY 

RAIL.  LIGHT-FOOTED  CLAPPER 

TERN.  CAUFORNIA  LEAST 

VIREO.  LEAST  BELL'S  

SHRIMP.  RIVERSIDE  FAIRY  ...... 

SHRIMP.  SAN  DIEGO  FAIRY  — 

CHUB.  MOHAVE  TUl 

GOBY.  TIDEWATER  ^. — ~. 

PUPnSH,  DESERT - 

STICKLEBACK,  UNARMOREO 

THREESPINE. 

SKIPPER.  LAGUNA  MOUNTAIN  

MOUSE.  PACIFK;  POCKET 

RAT.  STEPHENS'  KANGAROO 

SHEE     DESERT     BK3HORN     (PENIN- 
SULAR SEGMENT). 

ASTER.  DEL  MAR  SAND 

BACCHARIS.  ENCINITAS 

BARBERRY.  NEVIN-S . 

BEARGRASS.  DEHESA 

BIRDS-BEAK.  SALT  MARSH  __ 

BROOIAEA,  THREAD-LEAVED  

BUTTON<«LERY.  SAN  DIEGO  ...„ 

CEANOTHUS.  VAIL  LAKE  

CROWN-BEARD.  BKKEAVED 

CROWNSCALE,  SAN  JACINTO  VALLEY 

DOWNINGIA.  CUYAMACA  LAKE  

FLANNELBUSH.  MEXKVkN  -. 

GRASS.  CAUFORNIA  ORCUTT  .„ „ 

UVEFOREVER,  LAGUNA  BEACH  

MANZANITA.  DEL  MAR  

MEADOWFOAM.  PARISH'S  

MILK-VETCH.  PIERSONS 

MINT.  OTAY  MESA  „ 

MINT.  SAN  DIEGO  MESA 

MONARDELLA.  WIUOWY 

NAVARKTIA.  SPREADING 

ONION.  MUNTS — 

SPINEFLOWEa  ORCurrs ~ 

SPINEFLOWER.  SLEN0ER4ORNED  .... 

TARWSD.  OTAY  

THORNMWT.  SAN  DIEGO  

WATERCRESS.  GAMBEL'S  

UZARO.  FLAT-TAILED  HORNED -.. 

TURTLE.  GREEN  SEA 

TURTLE.  OUVE  (PAdFC)  RIDLEY  SEA 

SANDWORT.  MARSH  

FALCON.  PEREGRINE  

GOOSE.  ALEUTIAN  CANADA 

PEUCAN.  BROWN 

PLOVER.  WESTERN  SNOWY 

GOBY.  TIDEWATER  

STEELHEAO.    CENTRAL    CAUFORNIA 

POPULATION. 
TROUT.  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BUTTERFLY.  BAY  CHECKERSPOT  

BUTTERFLY.  CALUPPE  SILVERSPOT  .. 

BUTTEW=LY.  MISSK3N  BLUE  

BUTTERFLY.  MYRTLE'S  SILVERSPOT 

CLARKIA.  PRESIOO  

DWARF-FLAX.  MARIN  

JEWELFLOWER.  METCALF  CANYON  ... 

LAYIA.  BEACH  

LESSINGIA.  SAN  FRANCISCO 

ULY.  TBURON  MARIPOSA  

MANZANITA.  PRESIDK)  (-RAVEN'S)  ..... 
MANZANITA.  SAN  BRUNO  MOUNTAIN 

EAGLE.  BALD — 

FALCON,  PEREGRINE  ._ 

GOOSE.  ALEUTIAN  CANADA 

UNDERIELLA.  CAUFORNIA  „.. 

SHRIMP.  VERNAL  POOL  FAIRY 

SHRIMP.  VERNAL  POOL  TADPOLE  

SALMON.     CHINOOK     (SACRAMENTO 
RIVER  WINTER  RUN). 


Scientific  name 


Branta  canadensis  leucopareia  

Brachyramphus  mannoratus „. 

Pelicanus  occidentalis 

Charadnus  alexandrinus  nivosus 

RaHus  k>ngirostris  levipes 

Sterna  antiNarum  txownt 

Vireo  beKi  pusiiius 

StoBplocapralus  woononi 

Branchinecu  sandiegoenais 

Gla  tiioolor  mohavensis ___».- 

EucydogotMA  new^wrryi 

Cyprinodon  macularius 

Gastsrtmeus  aculeatus  wOiannoni . 


Pyrgus  ruraks  lagunae 

PerognatfMB  longimembria  padlicus 

Dipodomys  Stephens) 

(Ms  canadensis 


Corelhrogyne  niaginifaia  var.  Mloia 
Baocharts  vanessae ~ 


Coidyianttnjs  martimus  ssp.  maiXimus. 

Brediaea  MHolia 

Eryngium  arisbilstum  var.  parisNi  

Caanolhus  optwcMlus — 


Atripln  coronsta  var  nolaiior 

Downingia  oonoolor  var.  bievior 

Frsmontodendron  mexicanum 

dcunia  cailomica ____ 

Dudleya  slofciniera 

Aictoalaphytos  glandiiloaa  Sip.  crasafcia 

Limnanlhas  grscCs  ssp.  paiishii 

Astragalus  magdaienae  Mr.  piersonii  ...... 

Pogogyne  nudiuscula 

Pogogyne  abramss ~ 

Monardela  Knoides  ssp.  viminea 

Navarretia  tossais  

AKum  munzi 

Ctiorizanihe  otcuBiana  ....„..._»___«__._. 

CerKfDSlagM  laploceras  — „_.»_..„.. 

Hemizonia  oon|ugen>  ...._..„.__„_._»._- 

Acanmominiha  iicitolia 

Rorlppa  gambaN 

Phrynoeoma  mcaK  ..„.„...„«»„___..__. 

Chekmia  mydas .„__._.__»»_...... 

Lspidochelys  olivaoea 


StahB 


Faico  peregrinus _ 

Brsnla  canadensis  leuoapareia  

PsMcanus  oocidentaks .......~ 

Charadrius  alexandrinus  nivosus ~ 

Eucydogobius  new4>erryi 

Oncorttynctius  mykiss.  (Central  CaMomia 

Coast  ESU). 
Oncoittyncus  mykiss ...».„».__ 


Euphydryas  editha  bayensis 
Speyeha  calppe  calippe  .... 


Speyaria  zerene  myitlaaa 

Clarkia  hanciscana  

Hesperoinon  oongestum „„ 

Strsptanihus  atoidus  ssp  abidus  — 

Layia  camoea 

Lessingia  germanonm  

Cakichonus  tiwronensis  

AictostapOytos  pungens  ssp.  ravanii 

Aictostaphytos  imbricata 

Haliaootui  leucooephahis 

Faloo  peregrinus 

Branta  canadensis  leuoapareia 


BrancNnecta  lynchi 
LspiduniS  paokaidi . 
Onoortiynchus  tshawytadw 


T 
T 
E 
T 
E 
E 
E 
E 
E 
E 
E 
E 
E 

E 
E 
T 
E 

E 

T 

T 

T 

E 

T 

E 

T 

T 

E 

E 

T 

E 

E 

E 

T 

E 

E 

E 

E 

T 

E 

E 

E 

E 

E 

E 

T 

E.T 

E.T 

E 

E 

T 

E 

T 

E 
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II.  Cou^4TY/SPEClES  LIST— Continued 


[The  followjng  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  throirah  July  8. 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


SAN  LUIS  OBISPO  . 


SAN  MATEO 


Group  name 


INSECTS  .. 
MAMMALS 

PLANTS  ... 

REPTILES 
PLANTS  ... 
BIRDS  ...... 


CRUSTACEAN 
FISHES 


MAMMALS 


PLANTS 


REPTILES  .... 

SNAILS  

AMPHIBIANS 
BIRDS  


CRUSTACEAN 
FISHES  


Inverse  name 


INSECTS  .. 

MAMMALS 
PLANTS  ... 


SMELT,  DELTA  -.... 

STEELHEAD,    CAUFORNIA    CENTRAL 
VALLEY  POP. 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BEETLE,  VALLEY  ELDERBERRY  LONG- 
HORN. 

FOX,  SAN  JOAQUIN  KIT  ., 

RIPARIAN  BRUSH  RABBIT  

RIPARIAN     (SAN    JOAQUIN     VALLEY) 
WOOORAT 

BIRD-S-BEAK.  PALMATE-BRACTED  

FIDDLENECK,  LARGE-FLOWERED  

SNAKE,  GIANT  GARTER - 

SANDWORT.  MARSH  

CONDOR,  CALIFORNIA  

EAGLE,  BALD 

FALCON,  PEREGRINE 

GOOSE,  ALEUTIAN  CANADA 

MURRELET,  MARBLED „ 

PEUCAN,  BROWN _ „... 

PLOVER,  WESTERN  SNOVI^ 

RAIL.  CALIFORNIA  CLAPPER  -... 

TERN,  CALIFORNIA  LEAST „ 

VIREO.  LEAST  BELLS 

UNDERIELLA,  CALIFORNIA  

SHRIMP,  LONGHORN  FAIRY  

AMOLE,  PURPLE  

GOBY,  TIDEWATER  „ 

LOMPOC  YERBA  SANTA 

LUPINE,  NIPOMO  MESA  _ 

STEELHEAD,    SOUTH-CENTRAL   CAU- 
FORNIA POP. 

STEELHEAD,  SOUTHERN  CAUFORNIA 
POPULATION. 

TARPLANT,  GAVIOTA  

THISTLE,  LA  GRACK3SA 

FOX.  SAN  JOAQUIN  KIT  

OTTER,  SOUTHERN  SEA  - 

RAT,  GIANT  KANGAROO 

RAT,  MORRO  BAY  KANGAROO 

BIRDS-BEAK,  SALT  MARSH  -.. 

CLARKIA,  PISMO 

JEWELFLOWER.  CAUFORNIA 

MANZANITA,  MORRO  

MOUNTAINBALM,  INDIAN  KNOB  

SANDWORT,  MARSH  

SEA-BUTE,  CAUFORNIA _ 

THISTLE,  CHORRO  CREEK  BOG  

WATERCRESS,  GAMBEL'S  

WOOaY-STAR,  HOOVER'S 

WOOLLY-THREADS,  SAN  JOAQUIN 

UZARD,  BLUNT-NOSED  LEOPARD  

SNAIL.  MORRO  SHOULOERBAND 

FROG.  CAUFORNIA  RED-LEGGED  

EAGLE,  BALD „ 

FALCON,  PEREGRINE  

MURRELET,  MARBLED  ..._ 

PEUCAN,  BROWN _ 

PLOVER,  WESTERN  SNOWY 

RAIL,  CAUFORNIA  CLAPPER  

TERN,  CALIFORNIA  LEAST  

UNDERIELLA,  CALIFORNIA  

GOBY,  TIDEWATER  

SALMON,    CHINOOK    (CENTRAL   VAL- 
LEY SPRING  RUN). 

SALMON,    CHINOOK    (CENTRAL    VAL- 
LEY FALL  RUN). 

SALMON,  COHO  (CENTRAL  CALIFOR- 
NIA COAST  POP). 
STEELHEAD,    CENTRAL    CALIFORNIA 
POPULATION. 

BUTTERFLY,  BAY  CHECKERSPOT  

BUTTERFLY,  MISSION  BLUE  

BUTTERFLY,  SAN  BRUNO  ELFIN  

CALUPPE  SILVERSPOT  BUTTERFLY  ... 

MOUSE,  SALT  MARSH  HARVEST  

CYPRESS,  SANTA  CRUZ 

LESSINGIA.  SAN  FRANCISCO  


Stientific  name 


Hypomesus  transpacificus 

Oncortiynchus    mytdss,    (Central   Valley 

ESU). 
Oncortiyncus  mykiss ~ 

Desmocerus  califomicus  dlmotphue 


Vulpes  macrotis  mutica  ....„ 

SyNilagus  tjachmani  „ 

Neotoma  fuscipes  riparia  ..... 

Coidylanthes  palmaius 

Amsinckia  grandiflora ~. 

Thamnophts  gigas -..- 

Arenaria  paludicola 

Gymnogyps  (^Homianus 

Haliaeetus  leucocephalus ~ 

Fatco  peregrinus 

Branta  canadensis  leucopareia  

Brachyramphus  marmoratus 

Pelicanus  occidentalis 

Charadrius  alexandrinus  nivosus ~... 

Rallus  longirostris  obsoleivs 

Sterna  antillarum  browni L — 

Vireo  beWi  pusHlus 

UnderieHa  occidentatis 

Branchirtecta  longiantenna 

Chkxogalum  purpureum 

Eucydogobius  newberryi 

Eriodictyon  capitatum 

Lupinus  nipomensis  — 

Oncorhynchus  myWss,  (Soutt>-Cemral 
CaM.  ESU). 

Oncorhynctnis  mykiss,  (Southern  Califor- 
nia ESU). 

Hemizonia  increscens  ssp.  vHlosa — 

Cireium  lonchoiepis 

Vulpes  macrotis  mutica ..-. 

Enhydra  hjtris  nereis 

Dipodomys  ingens  

Dipodomys  heermanni  monoensis 

Cordyianttius  marilimus  ssp.  maritimus .... 

Clafkia  specnsa  s^.  Immaculata 

Caulanthus  califomicus 

Arctostapfiylos  morroensis .^.~. 

Eriodictyon  altissimum  „ — 

Arenaria  paludkx>la .. — 

Suaeda  calKomica  

Orsium  fontlnale  var.  obispoense  

Rorippa  gambellii „ 

Eriastrum  hooveri 

Lembertia  congdonH 

Gambelia  (Crotaphytus)  silus  

Helmlnthoglypta  waHceriana 

Rana  Aurora  Draytonii „„„...„ 

Haliaeetus  leucocephahjs 

Fak»  peregrinus 

Brachyramphus  marmoratus 

Pelicanus  occidentalis - 

Charadrius  alexandrinus  nivosus 

Rallus  k>nglrostris  obsol^us 

Sterna  antillarum  brownl ~ 

Underiella  occklentafis 

Eucyckigobius  newberryi 

OnoMtiynchus  tsiiawytscha 


Status 


Oncofhynchus  tshawytsctia 


Oncortiynchus  kisutch . 


Oncortiynchus  mykiss,  (Central  California 
Coast  ESU). 

EuphydryEis  editha  bayensis 

tearicia  icark>ides  missk>nensis 

Calk>phrys  mossii  bayensis  

Speyeria  callippe  calllppe 

Reithrodontomys  raviventris  

Cupressus  abramsiana 

Lessingia  germanorum  


SANTA  BAF 


SANTA  CU 
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II.  County/Species  List— Continued 

(The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8. 1998.  Species 
listed  t>elow  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specmed  county.] 


Stata/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


SANTA  BARBARA 


CRUSTACEAN 
FISHES  


MAMIMLS 


PLANTS 


SANTA  CLARA 


REPTILES 
BIROS  ...... 


REPTILES  .... 
AMPHIBIANS 
BIRDS  


FISHES  .... 

INSECTS  .. 
MAMMALS 


MANZANITA,  SAN  BRUNO  MOUNTAIN 

PENTACHAETA,  WHITE-RAYED  

SUNFLOWER,  SAN  MATEO  WOOUY  ... 

THISTLE.  FOUNTAIN „ 

THORNMINT.  SAN  MATEO 

SNAKE.  SAN  FRANQSCO  GARTER 

TOAD.  ARROYO  SOUTHWESTERN 

CONDOR.  CAUFOflNIA  _ 

EAGLE,  BALD „ 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA 

MURRELET.  MARBLED 

PELICAN,  BROWN 

PLOVER,  WESTERN  SNOWY „. 

RAIL  LIGHT-FOOTED  CLAPPER  

TERN,  CAUFORNIA  LEAST 

VIREO,  LEAST  BEa^S  

UNDERIELLA.  CAUFORNIA 

GOBY,  TIDEWATER 

STEELHEAD,  SOUTH-CENTRAL  CAU- 
FORNIA POP. 

STEELHEAD,  SOUTHERN  CAUFORNIA 
POPULATION. 

STICKLEBACK.  UNARMORED 

THREESPINE. 

FOX,  SAN  JOAQUIN  KIT  

RAT,  GIANT  KANGAROO 

SEAL,  GUADALUPE  FUR 

BARBERRY,  ISLAND  

BEDSTRAW.  ISLAND 

BIRD-SBEAK,  SALT  MARSH  „... 

BRODIAEA,  CHINESE  CAMP 

BUSHMAUOW,  SANTA  CRUZ  ISLAND 

CLARKIA  SPRINGVILLE 

DUDLEYA.  MARCESCENT 

DUDLEYA,  SANTA  CRUZ  ISLAND 

FRINGEPOD.  SANTA  CRUZ  ISLAND  

GILIA.  HOFFMAN'S  SLENDER-FLOW- 
ERED. 

GOLOFIELDS,  CONTRA  COSTA  

JEWELFLOWER.  CALIFORNIA 

LAYIA,  BEACH  _ 

UVEFOREVER.  SANTA  BARBARA  IS- 
LAND. 

LOMPOC  YERBA  SANTA .-. 

LUPINE,  MARIPOSA  

LUPINE,  NIPOMO  MESA 

MALACOTHRIX,  ISLAND  _ 

MALACOTHRIX.  SANTA  CRUZ  ISLAND 

MANZANITA.  SANTA  ROSA  ISLAND 

MONKEY-FLOWER,  KELSO  CREEK  

NAVARRETIA  FEW-FLOWERED  

NAVARRETIA  MANY-FLOWERED  

NAVARRETIA,  PIUTE  MOUNTAINS 

ONION,  RAWHIDE  HILL  

PAINTBRUSH,  SOFT-LEAVED 

PHACEUA,  ISLAND 

PUSSYPAWS,  MARIPOSA  „ 

ROCK-CRESS,  HOFFMAN'S  

STONECROP,  LAKE  COUNTY 

TARPLANT,  GAVIOTA  

THISTLE,  FOUNTAIN „.. 

THISTLE.  U  GRACIOSA 

VERVAIN,  RED  HILLS  

WOOLLY-STAR,  HOOVER'S 

WOOLLY-THREADS,  SAN  JOAQUIN 

UZARD,  BLUNT-NOSED  LEOPARD  

LIZARD,  ISLAND  NIGHT  . 

EAGLE,  BALD 

FALCON,  PEREGRINE  

PEUCAN,  BROWN „. 

PLOVER.  WESTERN  SNOWY 

RAIL.  CAUFORNIA  CLAPPER  

TERN,  CAUFORNIA  LEAST 

GOBY,  TIDEWATER  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

BUTTERFLY,  BAY  CHECKERSPOT  

FOX,  SAN  JOAQUIN  KIT  


Ardostsphytos  imbricata _...».„..._.... 

Pemacttaeia  tMMItlora 

Eriophylkim  lalilobum 

Ciraium  tontinale  var  tonlinale 

Acanthomintha  obovata  sap.  duttoni 

ThanvKiphis  sirtalis  tatraiaenia 

Bufo  miciDecaphus  caMcmtcus 

Oymnogyps  caNlomanus » 

Hsiiaeeius  leucocephalus _.._.._...... 

Faloo  paiegrinus 

Brania  canadensis  leucopareia 

Braciiyiamphus  marmoratus _...„ 

Paicanus  occidentalis 

Charadiius  alenndrinus  nivoaus 

Raflua  tonyiioaira  tovipaa „„.„____.... 

Siama  anMarum  brewni „....„.„„ 

Vireo  beK  puaMus 

Eucyctogobius  newbetryi 

Onooftiyndwa  mytoas,  (Soulti-Central 
Caitomia  ESU). 

Onooftiynchua  myloaa,  (Southern  Califor- 
nia ESU). 

GaalartMieua  acuteatus  wiHiamacni 

Vu^pes  macrobs  muiica  „.... _._......„. 

Dipodomys  ngans  -. 

Aiciooaphalus  townserKli „. — 

Dertiefia  pinnata  aap.  iraularia 

Galium  bmHoium  

CofdyfanVNia  mariiimus  sap.  marliimua  .... 

Orodiaaa  panda 

Malaromamnue  laacit 

CiailuB  ipiiini^Beniii  _. 

Oudtoya  cymoaa  aap.  maiceacens 

Dudteya  neaioCca 

Thyaaiwcaipua  conchuifefua 

QBa  tanuWora  aap.  hoWmannii  


oonjugans 

CaUknthua  caliomicua 

Layia  camoaa .. 

Dudtoya  traalaaa 


^-t  — ■'  — *- ---*»-»     — 

cnOQCnfUi*  CHWUnl  

Lupinus  dtrinus  var.  deflaxus  ~ ~. 

Lupinus  nipomenais — 

MalacoBirix  aqualida 

Malacoltwix  indacora 

Aidoslapftylos  confaitiflora 

Mjmuhjs  shevoddi ». 

f^avarretia  leuoocaphala  ssp.  paudflora  . 
Navarraba  lauoacephala  ssp.  ptieanttia  .. 

Navarratia  aeiflaba 

AMum  tuoiumnenae  ......«.»....»•».«»».»... 

CaaUtafa  moln 

Phaceia  insularis  sap.  insularis — 

Caiypiridium  pulcheflum »__«. 

Arabtt  hoffmancMi  ....»..»».«»..... 

Parvisedum  laiocaipum  

Hemizonia  increscens  ssp.  viNosaa 

Ciraium  fontinale  var.  fontinaie 

Cirsium  lonchoiepis 

Verberta  calitomica 

Eriaatrum  hooveri 

Lembeitia  congdoni 

Gambelia  (Croiaphytus)  sHus  

Xantusia  (Klaubemina)  riversiana . 

HaMaeetus  leucocephalus 

Faloo  peregrinus  ~ 

Peiloanus  oocidentalis 

Charadriua  aiexandrinus  nivoaus .. 

RalkB  kmgirostris  obsoMua 

Stama  anMarum  browni 

Eucyctogobius  newberryi  „.„_. 

Oncortiynctius  tshawytscha 


Euphydryas  edKha  bayensis 
Vutpes  matiotia  muiica 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
feted  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.) 


State^County 


SANTA  CRUZ 


SHASTA, 


SIERRA  .... 

SISKIYOU 


Group  name 


PLANTS 


PLANTS  ...... 

AMPHIBIANS 
BIRDS  

FISHES  


INSECTS  .. 

MAMMALS 
PLANTS  ... 


REPTILES 

AMPHIBIANS  .. 
BIRDS  .... 

CRUSTACEAN 
FISHES  


SOLANO 


PLANTS 

BIRDS  .. 

FISHES 
BIROS  .. 


FISHES  

PLANTS  

BIRDS  

CRUSTACEAN 


Inverse  name 


FISHES 


MOUSE,  SALT  k^RSH  HARVEST  

CEANOTHUS,  COYOTE  ..... 

DUDLEYA.  SANTA  CLARA  VALLEY  

GOLDFIELDS.  CONTRA  COSTA  

NAVARRETIA,  FEW-FLOWERED  

NAVARRETIA.  MANY-FLOWERED  

PAINTBRUSH,  TIBURON 

STONECROP.  LAKE  COUNTY 

THISTLE.  FOUNTAIN _„ 

SANDWORT.  MARSH  

TARPLANT.  SANTA  CRUZ 

SALAMAiNDEa  SANTA  CRUZ  LONG- 
TOED. 

MURRELET,  MARBLED 

PEUCAN,  BROWN  ...- 

PLOVER,  WESTERN  SNOWY — 

GOBY,  TIDEWATER  

SALMON,  COHO  (CENTRAL  CAUFOR- 
NIA  COAST  POP). 

STEELHEAD.  CENTRAL  CALIFORNIA 
POPULATION. 

STEELHEAD.  SOUTH-CENTRAL  CALI- 
FORNIA POP. 

BEETLE,  MOUNT  HERMON  JUNE  

BEETLE,  SANTA  CRUZ  RAIN  ...„ 

GRASSHOPPER.  ZAYAf^E  BAND- 
WINGED. 

OTTER.  SOUTHERN  SEA  ._ 

CYPRESS,  SANTA  CRUZ- 

PENTAGHAETA.  WHITE-RAYED' 

SPINEFLOWER.  BEN  LOMOND  

SPINEFLOWER.  MONTEREY  

SPINEFLOWER.  ROBUST 

SPINEFLOWER,  SCOTTS  VALLEY  

WALLFLOWER,  BEN  LOMOND  

SNAKE.  SAN  FRANCISCO  GARTER 

FROG,  CAUFORNIA  RED-LEGGED  

EAGLE.  BALD 

FALCON,  PEREGRINE  

OWU  NORTHERN  SPOTTED  

CRAYFISH.  SHASTA  

SHRIMP,  VERNAL  POOL  TADPOLE  

SALMON.  CHINOOK  (SACRAMENTO 
WINTER  RIVER  RUN). 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

STEELHEAD.  CAUFORNIA  CENTRAL 
VALLEY  POP). 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

GRASS,  SLENDER  ORCUTT 

TUCTORIA.  GREEN'S 

EAGLE.  BALD  ...._ 

FALCON,  PEREGRINE  

TRCXIT.  LAHONTAN  CUTTHROAT 

EAGLE.  BALD 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA 

MURRELET.  MARBLED 

OWL.  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

SUCKER,  LOST  RIVER  

GRASS,  SLENDER  ORCUTT  

PHLOX,  YREKA _ ™ 

FALCON,  PEREGRINE 

GOOSE,  ALEUTIAN  CANADA 

PEUCAN,  BROWN - 

RAIL,  CAUFORNIA  CLAPPER  

UNDERIELLA,  CALIFORNIA  

SHRIMP,  VERNAL  POOL  FAIRY 

SHRIMP,  VERNAL  POOL  TADPOLE  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN) 

SALMON.  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 


Scientific  name 


Reittirodontomys  ravlventris  — 

Ceanothus  fenisae » 

Dudleya  setchellil — -. 

Lasthenia-conjugeos 

Navarretia  leucocephala  ssp.  pauctllora  . 
Navarretia  leucocephala  ssp.  pUeantha .. 

Castilleia  affinis  ssp.  neglecta  

Parvisedum  leiocarpum  

Cirsium  fontlnale  var  lontinaie — 

Arenariapaludicola 

Holocarpfta  macradenia - 

Ambysioma  maerodactylum  croceum 


Brachyramphus  marmoratus 

Palicanus  occidentalis 

Charadrius  alexandrinus-nivosus . 

EucydogobiMS  newberryi  

Oncortiynchus  kisutch _ 


Onoortrynchus  mykiss,  (Central  California 

Coast  ESU). 
Onoortiynchus     mykiss.     (South-Central 

Calif.  ESU). 

Polyphylla  baibata  

Pleocoma  coniogens  conjugens  - 

Trimerolropis  infantiifis _ 


Enhydra  lutris  nereis 

Cupressus  at>ramsiana 

Pentachaeta  beUidiftora 

Chorizanttie  pungens  var.  hartwegiana  ... 

Chorizanthe  pungens  var.  pungens 

ChorizanttM  robusta  var.  rotxjsta 

Chorizanthe  robusta  var.  hartwegii 

Erysimum  teretifoHum  

Thamnophis  sirtalis  tetrataenia 

Rana  Aurora  Draytonii  - 

Haliaeetus  leucocephalus — 

Fakx)  peregrinus 

Strix  occidentalis  caurina 

Pacifasticus  fortis ;..„...,..... 

Lepidurus  packardi — .... — 

OrxxMtiynchus  tshawytscha . 


Oncorhynchus  tshawytscha 


Oncofhynchus    mykiss.    (Central    Valley 

ESU). 
Oncofhynchus  mykiss 


Orcuttia  tenuis 

Tuctoria  graenei 

Haliaeetus  leucocephalus 

Fak»  peregrinus 

Salmo  claiki  henshawi 

Haliaeetus  leucocephalus 

Fakx)  peregrinus  

Branta  cartadensis  ieucopareia 

Brachyramphus  marmoratus 

Strix  occidentalis  caurina 

OrKorhynchus  tshawytscha 


DeWstes  kixatus — 

Orcuttia  tenuis 

PhkM  hirsute 

Faico  peregrinus 

Branta  canadensis  Ieucopareia 

Pelicanus  occidentalis 

RaUus  kjngirostris  obsoletus 

LiixlerieHa  occklerttalis 

Branchinecta  lynchi 

Lepidurus  packardi 

Oricortiynchus  tshawytscha 


Oncofhynchus  tshawytscha 
Oncofhynchus  tshawytscha 


Status 
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II.  County/Species  List— Continued 

[The  foOowinq  list  identifies  federally  listed  or  proposed  U.S.  species  t>y  State  and  County.  It  has  twen  updated  through  July  8, 1998.  Species 
ksted  t)elow  with  a  status  of  both  E  and  T  are  gerierally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 


Inverse  name 


ScMTiUfic  name 


Status 


INSECTS.. 

MAMMALS 
PLANTS  ... 


SONOMA 


FISHES 


STANISLAUS 


BiROS 


CRUSTACEAN 
flSHES  


INSECTS.. 

MAMMALS 
PLANTS  ... 


PLANTS  ....™. 
BIROS  

CRUSTACEAN 
FISHES  

INSECTS  

MAMMALS  

PLANTS  


VAL- 
VAL- 


SMELT.  DELTA  

STEELHEAO.    CAUFORNIA    CENTRAL 

VALLEY  POP. 
TROUT.  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BEETLE.  DELTA  GREEN  GROUND  

BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN. 

MOUSE.  SALT  MARSH  HARVEST  

QOLDFIELOS.  CONTRA  COSTA  

GRASS.  COLUSA 

GRASS,  SOLANO  

NAVARRETIA.  MANY-FLOWERED 

SOFT  BIRO'S  BEAK  „ 

STONECROP.  LAKE  COUNTY 

SUISUN  THISTLE 

SALMON.   CHINOOK    (CENTRAL 

LEY  SPRING  RUN). 
SALMON.   CHINOOK   (CENTRAL 

LEY  FALL  RUN). 
SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CALIFORNIA  COASTAL 
RUN). 
STEELHEAO.    CENTRAL    CAUFORNIA 

POPULATWN. 
TROUT.  STEELHEAO  (CENTRAL  VAL- 
LEY RUN). 

EAGLE.  BALD 

FALCON.  PEREGRINE 

MURRELET,  MARBLED 

OWL.  NORTHERN  SPOTTED 

PEUON.  BROWN . 

PLOVER.  WESTERN  SNOWY 

RAIL.  CAUFORNIA  CLAPPER 

UNDERIELLA.  CALIFORNIA  

SHRIMP.  CAUFORNIA  FRESHWATER  .. 

GOBY.  TIDEWATER  

SALMON.     CHINOOK     (SACRAMENTO 

RIVER  WINTER  RUN). 
SALMON,  COHO  (CB^TRAL  CALIFOR- 
NIA COAST  POP). 
STEEL>IEAO.    CAUFORNIA    CENTRAL 

VALLEY  POP. 
BUTTERFLY.  BEHREN-S  SILVERSPOT 
BUTTERFLY.  MYRTLPS  SILVERSPOT 

MOUSE.  SALT  MARSH  HARVEST  

AaOCARYA.  CAUSTCXM 

ALOPECURUS.  SONOMA 

BIRO'SBEAK.  PENNELL^S 

BLUEGRASS.  NAPA  .„ 

CHECKERMALLOW.  KENWOOD 

MARSH. 

CLARKIA.  VINE  HJU  

CLOVER.  SHOWY  INDIAN  

GOLDFIELDS.  BURKED 

LARKSPUR.  YEaOW . 

ULY.  PITKIN  MARSH . 

LUPINE,  CLOVER  

MEADOWFOAM.  SEBASTOPOL 

MILKVETCH.  CLARA  HUNTS  

SEDGE.  WHITE 

SPINEFLOWER,  SONOMA 

STTCKYSEED.  BAKEffS 

ADOBE  SUheURST.  SAN  JOAIXIIN 

EAGLE.  BALD _ 

FALCON.  PEREGRINE  

GOOSE.  ALEUTIAN  CANADA 

SHRIMP.  VERNAL  POOL  TADPOLE  

STEELHEAO.    CAUFORNIA    CENTRAL 

VALLEY  POP. 
TROUT.  STEELHEAO  (CENTRAL  VAL- 
LEY RUN). 
BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN. 

FOX.  SAN  JOAQUIN  KIT  

GOLDEN  SUNBURST.  HARTWEG^  

GRASS,  COLUSA 

GRASS.  HAIRY  ORCUTT 

OWL-S-CLOVER.  FLESHY 


Hypomesus  (rarapacilicus  ........._„»........ 

Onoorttynchus   myMas,    (Central   Vrtey 

ESU). 
Onoortiynchus  mykiss _. 

Etaphius  vMife  _ „ 

Desmoceius  cafeiomicus  dmoiphus  «.»__ 

ReilhrDdorttomys  rawveitils 

Laslhenia  ooniugens „ __.._. 

Neostapfia  oolusana „ 

Tuckvia  mucRxwIa  (•OrcuBia  m.) 

NawaiTelis  leuoooephala  sap.  piearflhe  _.. 

Cofdytarttws  moBs „„_. 

Paraisadum  leiocafpum  _.„.„_... 

Gniutn  hydraphflum  hy^opMum  ».„...«.. 
Onoortiynchua  lihawytsuha 

Onoorttynchus  Hhawfytactia 

Oncoftiynchus  tshawytsciia 


Onoortiynchus  myWss.  (canlrai  CaMomia 

ooaat). 
Onoortiynchus  myWae 


leuoooaphaks 

Fatoo  paregiinus 

Brachyramphus  mamMlii 
Strta  ooddanMto  oauiina 
PeicafKai 


Charadrfus 


niwaus . 


Syncariei 

Eucydogobius  nawbanyl  ...__»«.»_._.„ 

Onoortij^ichus  tshawyticha 

Onoortiynchus  Usuloh . 

Onoortiynchus   myldas.    (Central   Valay 

ESU). 
Speyeria  zerene  behrensii  — »...«...„„....— 
Speyeria  zerene  myrtleae  .__„„.„»___». 
ReMirodontDmyi  raviwitiU 

AlQpecurua  aaquats  war. 
Cmdylaiilius  tenuis  ssp. 
Poa  napeneis  ............... 


Qartoa  irrtiiuta  .~ 
Tiilulum  amoerum 
LMlherria  tukai . 
De^phMum  lulam 
LHum  pfldnanae  ... 
Lupirws  UdBSliUini 
Umnanlhes  vinoulans 
Astragalus  daiianus ... 

Carax  afcidB 

Chonzanlhe> 


Maineetm  leucooephalus 

Faico  peregiinus 

Branta  canadensis  leucopareia  .... 

Lepidurus  packardi 

Oncortiynchus    mykiss,    (Central 

ESU). 
Oncortiynchus  mykiss „... 


Vaaey 


Desmocerus  c^ifc>micus  dimorphus  . 


Vulpes  macrolis  mulica  „ 

PseudotMhia  bahiifolia 

Neostaplia  oolusana  _................_., 

Orcuttia  pilosa , 

Castille^a  campestris  sap.  suoculenia  . 
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II.  County/Species  List— Continued 

[The  following  list  laentifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  k>een  updated  throiwh  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.) 


State/County 


SUTTER 


TEHAMA 


TRINinr 


TULARE 


Group  name 


BIRDS 

CRUSTACEAN 
FISHES  


INSECTS 

REPTILES 

BIRDS  

CRUSTACEAN 
FISHES  


INSECTS 
PUNTS  . 


TUOLUMNE 


VENTURA 


BIRDS  

FISHES  ...- 
BIROS  . — 


FBHES  .-.. 
MAMMALS 


PLANTS  .._ 


REPTILES 
BIRDS  


AMPHIBIANS 
BIRDS  


Inverse  name 


FISHES 
PLANTS 


SPURGE,  HOOVER'S » 

EAGLE,  BALD • 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA  

SHRIMP,  VERNAL  POOL  TADPOLE  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON.  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

STEELHEAD,  CAUFORNIA  CENTRAL 
VAUEY  POP. 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BEETLE,  VALLEY  ELDERBERRY  LONG- 
HORN. 

SNAKE,  GIANT  GARTER 

EAGLE,  BALD 

FALCON,  PEREGRINE  _ 

OWL,  NORTHERN  SPOTTED  - 

SHRIMP,  VERNAL  POOL  TADPOLE  

SALMON,  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON,  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

STEELHEAD.  CAUFORNIA  CENTRAL 
VALLEY  POP. 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BEETLE.  VALLEY  ELDERBERRY  LONG- 
HORN. 

GRASS,  HAIRY  ORCUTT  

GRASS,  SLENDER  ORCUTT  

MEADOWFOAM,  BUTTE  COUNTY 

SPURGE,  HOOVER'S  .._ ..- 

TUCTORIA,  GREEN'S 

EAGLE,  BALD 

FALCON.  PEHE(»INE  ._ _ _. 

OWL,  NORT>CRN.SPOTTED  - „ 

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

CONDOR,  CAUFORNIA  

EAGLE,  BALD -_ _ _ -. 

FALCON.  PEREGRINE  ~ 

TROUT,  UTTLE  KERN  GOLDEN  

FOX,  SAN  JOAQUIN  KIT 

RAT.  GIANT  KANGAROO  ...„ 

T^T.  TIPTON  KANGAROO  - -.... 

CHECKER-MALLOW,  KECK^S  ...._ 

CHECKER4MLLOW,  KECK'S 

CLARKIA,  SPRINGVILLE 

JEWELFLOWER.  CAUFORNIA 

ULY,  GREENHORN  ADOBE  

SPUFEE,  HOOVER'S 

WOOLLY-THREADS,  SAN  JOAQUIN  ..„.. 

UZARD,  BLUNT-NOSH3  LEOPARD  

EAGLE,  BALD 

FALCON.  PEREGRINE  -.. 

TROUT,  LAHONTAN  CUTTHROAT 

TROUT.  STEELHEAD  ^CENTRAL  VAL- 
LEY RUN). 

BROOIAEA,  CHINESE  CAMP 

BUTTERWEED,  LAYNE'S  

CLARKIA,  SPRINGVILLE  

ULY,  GREENHORN  ADOBE  

LUPINE,  MARIPOSA 

MONKEY-FLOWER,  KELSO  CREEK  

NAVARRETIA,  PIUTE  MOUNTAINS 

ONION,  RAWHIDE  HILL  

PUSSYPAWS,  MARIPOSA  

VERVAIN,  RED  HILLS  

TOAD,  ARROYO  SOUTHWESTERN 

CONDOR,  CAUFORNIA  

FALCON,  PEREGRINE  

PELrcAN,  BROWN _ 


Scientific  name 


Channaesyce  hooveri  

Haliaeetus  leucocephalus ,. 

Faico  peregrlnus 

Branta  canadensis  leucopareia  

Lepidurus  packardi ~... 

Oncortiynchus  tshawytsctia 

Oncortiynchus  tshawytsctia 

Oncorttynchus  tshawytscha 

Oncortiynctius   myfciss,    (Central    Valley 

ESU). 
Oncortiynchus  mytdss 

Desmocerus  califomicus  dlmorphus  ......... 

Thamnophls  gigas 

HaKaeetus  leucocephalus 

Faico  peregrinus  ~ 

Sthx  occidentalis  caurina 

Lepidurus  packardi 

Oricorfiynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncortiynchus    mykiss,    (Central    Valley 

ESU). 
Oncorhyncus  mykiss 

Desmocenis  califomicus  dlmorphus 

Orcuttia  pllosa  _ 

Ofcuttia  tenuis 

Limnanthes  floccosa  ssp.  califomica 

Chamaesyce  hooveri 

Tuctoria  greenei „._ ...- 

Haliaeetus  leucocephalus 

Faico  peregrinus - 

Strix  occidentalis  cauiina 

Oncorhynchis  tshawytscha - 


Gymnogyps  califomianus 

Haliaeetus  leucocephalus .... — 

Faico  peregrinus 

Saimo  aguaboniia  whitei 

Vulpes  macrotis  mutica -,... 

Dipodomys  ingens _ 

Dipodomys  nitratoides 

Sidalcea  keckii 

Sidalcea  keckii  — 

Clarkia  springviltensis  ._ 

Caulanthus  califtxnlcus 

Fritlllaria  striata _ 

Chamaesyce  hooveri 

Lembeitia  congdonii „ 

Gambelia  (Crotaphytus)  silus  .. 

Haliaeetus  leucocephalus  _ 

Fakxj  peregrinus  _ 

Salmo  clart<i  henshawi — 

Oncorhyncus  mykiss 


Brodiaea  pallida  » 

Senecio  layneae  

Clarkia  springviltensis  

Fritlllaria  striata _... 

Lupinus  citrinus  var.  deflexus  ... 

MImulus  shevockil — 

Navarretia  setiloba 

Allium  tuolumnense 

Calyptridium  pulchelium 

Vertiena  califomea  

Bulo  microscaphus  califorrMcus 

Gymnogyps  califomianus 

Faico  peregrinus 

Pellcanus  occidentalis 


Status 
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II.  County/Species  List— Continued 

[The  foilowjng  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8. 1998.  Species 
Isted  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  ttireatened  within  \he  specified  county.] 


State^Courrty 


Group  name 


Inverse  name 


Sdenlific  name 


Status 


CRUSTACEAN 
FISHES  

MAMMALS  

PLANTS  


YOLO  


YUBA 


COMMONWEALTH  OP  THE 
NORTHERN  MAMANAS 
NORTHERN  MARIANAS 


CONNECTICUT 

FAIRRELD 

HARTFORD  

LH'CHFIELO  „ 


REPTILES 
BIROS  


CRUSTACEAN 
FISHES  


WSECTS 

PLANTS 

REPTILES 

BIROS 

CRUSTACEAN 
FISHES 


INSECTS. 


Bmos 


MSECTS... 
MAMMALS 
PLANTS  _.. 

REPTILES. 


BIROS 

MAMMALS 
REPTILES  . 

BIRDS 

FISHES  ..... 
MAMMALS 
BIRDS  


PLOVER,  WESTERN  SNOWY 

RAIL,  LIGHT-FOOTED  CLAPPER  

TERN.  CALIFORNIA  LEAST  

VIREO.  LEAST  BELL'S  

LINDERIELLA.  CALIFORNIA  

SHRIMP.  CONSERVANCY  FAIRY  

GOBY,  TIDEWATER  

STEELHEAD.  SOUTHERN  CALIFORNIA 
POPULATION. 

FOX.  SAN  JOAQUIN  KIT  

BIRD"S-BEAK,  SALT  MARSH  

DUDLEYA.  CONEJO 

DUDLEYA,  SANTA  MONICA  MOUN- 
TAINS. 

DUDLEYA.  VERITY'S „ 

GRASS,  CAUFORNDV  ORCUTT 

MILK-VETCH,  BRAUNTON^S 

PENTACHAETA.  LYON'S  _. 

WATERCRESS,  GAMBEL"S  

LIZARD,  BLUNT-NOSED  LEOPARD 

LIZARD,  ISLAND  NIGHT 

EAGLE,  BALD _ 

GOOSE,  ALEUTIAN  CANADA 

PLOVER.  WESTERN  SNOWY „ 

SHRIMP,  VERNAL  POOL  TADPOLE  ..._. 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY FALL  RUN). 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

SALMON.  CHINOOK  (SACRAMENTO 
RIVER  WINTER  RUN). 

SMELT,  DELTA  

STEELHEAD.  CAUFORNIA  CENTRAL 
VALLEY  POP. 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY Rt*<). 

BEETLE,  VALLEY  ELDERBERRY  LONG- 
HORN. 

BIRD<S-BEAK,  PALMATE-BRACTEO 

GRASS.  COLUSA 

SNAKE.  GIANT  GARTER 

EAGLE.  BALD 

PEUCAN.  BROWN 

LINDERIELLA.  CAUFORNIA 

SHRIMP.  VERNM.  POOL  FAIRY 

SHRIMP.  VERNAL  POOL  TADPOLE 

SALMON.  CHINOOK  (CENTRAL  VAL- 
LEY SPRING  RUN). 

TROUT,  STEELHEAD  (CENTRAL  VAL- 
LEY RUN). 

BEETLE,  VALLEY  ELDERBERRY  LONG- 
HORN. 


CROW.  MARIANA 

MALLARD,  MARIANA 

MEGAPOOE,       MKI^ONESIAN       (-LA 

POROUSPS). 
MOORHEN    (-GALUNULE).    MARIANA 

COMMON. 
SWIFTLET.  MARIANA  GRAY 

(-VANIKOR0). 

WARBLER.  NK3HTIN6ALE  REED 

MONARCH.  TINIAN 

BAT.  MARIANA  FRUIT 

HAYUN     LAGU     ((3UAM).     TRONKON 

GUAFI  (ROTA). 
TURTLE.  GREEN  SEA 


EAGLE,  BALD 

PLOVER,  PIPING 

BAT,  INDIANA  

TURTLE.  BOG 

EAGLE.  BALD 

STURGEON,  SHORTNOSE 

BAT.  INDIANA 

EAGLE.  BALD. 


Charadrks  alexarxlrinus  nivosus 

Rallus  longirostris  levipes  

Sterna  antillarum  tiroMfni ™__..„ 

Vireo  tteUu  pusiihis  

Lindeheila  occidentaiis 

Brarxanecta  conservatio „ 

Eucydogobius  ne««berryi  „... 

Oncortiynchus  mykist.  (Southern  CaKtor- 
niaESU). 

Vulpes  macrotis  mutica 

Cordylanthus  maritimus  ssp.  marilimus 

Dudeya  abramsii  ssp.  parva  

Dudeya  cymosa  ssp.  ovatifoHa  

Dudeya  verityi  

Ofcuttia  califomica  __.....___._._„... 

Astragalus  brauntonii  ...„.„„„_„.„.„ 

Pentactaeta  tyonii 

Rorippa  gnmbelii _......._ 

Gambelia  (CrotapTtytus)  slus _. 

Xantusia  (Klaubemina)  rlveraiana 

Hatoeetus  leuoocephalus 

Brania  canadensis  leuoQpareia  

Charadrius  alexandrinus  nivosus  ....».._.„ 

Lapidunjs  packardi 

Oncortiynchus  tshawytscha 


Omxttynchus  triiowylscha 

Oncortiynchus  tahawylacha 

Hypomasus  Uanipacacus 

Oncortiynchus  mytdss,    (Central   Valey 

ESU). 
Oncortiynchus  myldas 

Desmocarus  caMomicus  dmorphus  ...... 

Cofdylenlhes  palmatus 


Thamnophis  gigas  _____.. 
ieuoooMhahjs 


lynchi 
LapidufUB 
Oncortiynchus 

OnoortiyncuB  myUn . 


Oesmooerus  caifomious  (tmorphus . 


OofvuB  hubaryi 
AnMi 


MagipodhB  liperouse . 

GaBnUa  chlorapuB  guami 

Aarodranus  vankoransis  liartscN . 
Acrocephakis  kadnia 


Plaropus  marlannus  mariannus  . 
Chelonia  mydas 


HSMaeeius  leucooephaius 

Charadrius  melodus .._ 

Myolis  sodsfis  ........ 

Ctonvnys  nuMenbergS  ..„ 
Hitaaelus  leucooephaius 
Adpenser  brewoatrufn 

Myotissodals  „ 

leucooephaius 


T 
E.T 

E 
T 
T 
E 
E 
T 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by.  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
Hsted  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.) 


State/County 


MIDDLESEX  _.. 

NEW  HAVEN  

NEW  LONDON  „ 

TOLLAND 

WINDHAM „ 

DELAWARE 

KENT 


NEWCASTLE 


SUSSEX. 


nSTmCT  OF  COLUMBIA 

DISTRICT  Of  COLUMBIA  ._ 


FLORIDA 


ALACHUA 


BAKER 


BAY 


BRA0R3RD 


BREVARD 


Group  name 

PLANTS  

REPTILES 

«IRDS  

FISHES 

INSECTS  

MAMMALS  

BIRDS  „ _.. 

MAMMALS  

BIRDS  - 

MAMMALS 

MAMMALS  

PLANTS  

BIRDS  

MAMMALS 

BIRDS  

FISHES  

PLANTS  

REPTILES 


BIRDS  

FISHES  .... 
PLANTS  ... 

REPTILES 

BIRDS  

BIROS  

MAMMALS 

PLANTS  ... 
REPTILES 


BIRDS  

CRUSTACEAN 

eiRDS  _ 

CLAMS 

CRUSTACEAN 

REPTILES  

AMPHIBIANS  . 
BIRDS  

REPTILES 

BIRDS  -. 

FISHES  

MAMMALS  

PLANTS  

REPTILES 


BIRDS  

CLAMS  .... 
REPTILES 
BIRDS  


Inverse  name 


BAT,  INDIANA  _. 

POGONIA,  SMALL  WHORLED 

TURTLE,  BOG  

EAGLE,  BALD 

PLOVER,  PIPING 

STURGEON,  SHORTfKJSE 

BEETLE,  PURITAN  TISER  ....... 

BAT,  INDIANA  

€AGLE.  BALD 

PLOVER.  PIPING ; 

TERN,  ROSEATE  „ 

BAT,  INDIANA  .„ 

PLOVER.  PIPING  

BAT,  INDIANA  

BAT,  INDIANA  

POGONIA.  SMALL  WHORLED 

EAGLE.  BALD 

BAT.  INDIANA  


EAGLE.  BALD - 

STURGEON.  SHORTNOSE 

PINK,  SWAMP  

TURTLE.  HAWKSBILL  SEA  _ 

TURTLE.  KEMP«  (ATLANTIC).  RIDLEY 

SEA. 

TURTLE.  LOGGERHEAD  SEA  

EAGLE.  BALD _ 

STURGEON.  SHORTNOSE 

PINK.  SWAMP 

POGONIA.  SMALL  WHORLED 

TURTLE,  BOG . .„ 

EAGLE,  BALD : 

FALCON,  PEREGRINE  ._ 

PLOVER,  PIPING  _ ™ 

SQUIRREL.     DELMARVA     PENINSULA 

FOX. 

PINK  SWAMP  _..._ 

TURTLE.  KEMP^  P^TTAi^iC)  roDLEY 

SEA. 
TURTLE.  LOGGERHEAD  SEA  : 

£AGLE.  BALD _ 

AMPHIPOD.  HAYS  SPRING  _ 

EAGLE,  BALD _ 

JAY,  FLORIDA  SCRUB - 

STORK,  WOOD  

WOODPECKER.  RED-COCKADED  

OVAL  PIGTOE 

SHRIMP,  SQUIRREL  CHIMNEY  CAVE  ... 

SNAKE,  EASTERN  INDIGO 

FLATWOODS  SALAMANDER  

STORK,  WOOD  

WOODPECKER.  RED<:OCKADED  

SNAKE,  EASTERN  INDIGO  ....„ 

PLOVER,  PIPING  ..„ ™ 

STORK,  WOOD  -.■.. 

WOODPECKER.  RED<»CKADED  

STURGEON.  GULF  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 
MOUSE,  CHOCTAWHATGHEE  BBACH 

BIRDS-IN-A-NEST,  WHITE  ._ ™ 

BUTTERWORT,  GODFREYS ._.. 

SPURGE,  TELEPHUS ~ 

SNAKE.  EASTERN  INDIGO _.... 

TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA 

TURTLE,  KEMP'S  (ATLANTK:)  RIDLEY 
SEA. 

TURUE,  LEATHERBAGK  SEA _. 

TURTLE,  LXXJGERHEAD  SEA 

EAGLE,  BALD 

STORK.  WOOD  

OVAL  PIGTOE _ 

SNAKE.  EASTERN  INDKaO 

EAGLE.  BALD : 


Sclentrticname 


Myotissodalls 

Isotha  mededoides 

Ctemmys  muhlenbergli  ..... 
Haliaeetus^ucocephalus  . 

Charadrius  melodus .... 

Aclpenser  brevirostrum 

Ciclndela  puritana 

Myotis  sodalis 

Haliooetus  teucocephalus 

.Charadrius  melodus 

Slamadougalli  dougaHi  .-. 

Myolis  sodaRs 

Charadrius  melodus 

Myotis  sodalis  — 

Myotis  sodalis  

laotria  medeoloides 

Haliaeeius  leucocephalus 
Myotis  sodaHs  ~ ~. 

Haiieeetus  leucocephalus 
Aclpenser  bfevirostrum  — 

Helonias  bullata  „ 

Eretmocheiys  imbricata .... 
Lepidochetys  kempii  .„ 


Caretta  caretta 

HaKaeeius  leucocephalus 
Aclpenser  brevirostrnm  .... 

Helonias  bullata  

Isotria  medeoloides «... 

Clemmys  muhlenbergii  .... 
Haliaeeius  leucocephalus 

Faico  peregrinus 

Charadrius  melodus 

Sciurus  niger  cinereus  ..... 


Helonias  bullata  

Lepidochetys  Kempii , 


Garetta  caretta 


>laliaeelus  leucocephalus 

Stygobromus  hayi 


Haliae^us  leucocephalus  ._ < 

Aphetocoma  coeralescens  coerulescens 

Mycteria  americana „ 

Picoides  borealis 

Pteurobema  pyriforme ™ 

Palaenmnetes  cummlngi 

Drymarchon  corals  couperi „_ 

Amtjystoma  cingulatum 

Mycteria  americana . 

Picoides  borealis 

Drymarchon  corals  couperi 

Charadrius  melodus ...» 

Mycteria  americana  •. 

Picoides  borealis 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Trichechus  manatus 

Peromyscus  polionotus  allophrys 

Macbridea  alt>a  

PINQUICULA  lONANTHA  

Euphorbia  telephloides  » 

Drymarchon  corais  couperi 

Chelonra  mydas  

Eretnrrachelys  imt>ricata „ 

Lepidochelys  kempii 


DemxKhelys  coriacea  

Caretta  caretta 

Haliaeetus  leucocephalus  .. 

Mycteria  americana 

Pleurobema  pyriforme 

Drymarchon  corais  couperi 
Haliaeetus  leucocephalus  .. 


Status 


E 

T 

T 

T 

E.T 

E 

T 

E 

T 

E,T 

E,T 

E 

E.T 

E 

E 

T 

T 

E 

T 
E 
T 
E 
E 

T 

T 

E 

T 

T 

T 

T 

E 

E,T 

E 

T 
E 


T 

T 

E 

E 

E 

T 

T 

T 

E 

E 

T 

E,T 

E 

E 

T 

E 

E 

T 

T 

T 

T 

E,T 

E 

E 

E 
T 
T 
E 
E 
T 
T 


BROWARD  .. 


CALHOUN. 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


MAMMALS 
REPTILES  . 


BROWARD  


CALHOUN 


CHARLOTTE 


CITRUS  .... 


CLAY. 


V 


BIRDS  : 

MAMMALS 

PLANTS  ... 
REPTILES 


AMPHIBIANS 

BIRDS  

CLAMS 


FISHES  ... 

PLANTS  .. 
REPTILES 
BIROS  


MAMMALS 
PLANTS  ... 
REPTILES 


JAY,  FLORIDA  SCRUB „ 

PLOVER,  PIPING  

STORK,  WOOD 

WOODPECKER,  RED-COCKAOED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

MOUSE.  SOUTHEASTERN  BEACH 

SNAKE.  ATLANTIC  SALT  MARSH  ..„ 

SNAKE.  EASTERN  INDK30 

TURTLE.  GREEN  SEA „. 

TURTLE.  HAWKSBILL  SEA  _. 

TURTLE,  KEMP^  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

EAGLE,  BALD 

KITE,  EVERGLADE  SNAIL  

STORK,  WOOD  

WOODPECKER.  RED<X)CKADED  

MANATEE,  WEST  INDIAN  (FLORiOA)  „.. 

PANTHER,  FLORIDA  

JACQUEMONTIA,  BEACH 

CROCODILE.  AMERCAN 

SNAKE,  EASTERN  IN0K30 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBia  SEA 

TURTLE,  KEMP«  (ATLANTK^)  RIDLEY 

SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

FLATWOODS  SALAMANDER 

STORK.  WOOD _ 

CHIPOLA  SLABSHELL 

FAT  THREERIDGE 

GULF  MOCCASINSHELL : 

OVAL  PK3T0E 

PURPLE  BANKCUM8ER 

SHINYRAYED  POCKETBOOK  

STURGEON,  GULF - 


COLUER 


BIROS 


FISHES  .... 

MAMMALS 
REPTILES 


BIRDS  ...... 

FISHES  .... 
MAMMALS 
PLANTS  „. 
REPTILES 
BIROS  ...... 


RNKROOT,  GENTIAN „„ 

SNAKE,  EASTERN  INDK30 

CARACARA.  AUDUBON'S  CRESTED  .... 

EAGLE,  BALD 

JAY,  FLORIOA  SCRUB 

STORK,  WOOD  

WOODPECKER,  REOCOCKADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

PAWPAW.  BEAUTIFlfl. 

SNAKE,  EASTERN  INDK30 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBia  SEA  

TURTLE,  KEMP'S  (ATLANTK3  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

EAGLE.  BALD 

JAY.  FLORIOA  SCRUB ™. 

KITE,  EVERGLADE  SNAIL  

STORK,  WOOD 

WOODPECKER,  REOCOCKADED 

STURGEON.  GULF 

MANATEE,  WEST  INDIAN  (FLORIOA)  .... 

SNAKE.  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE.  KEMP'S  (ATLANTC)  RIDLEY 
SEA. 

TURTLE,  LOGGERHEAD  SEA  

EAGLE,  BALD - 

JAY,  FLORIDA  SCRUB 

STORK.  WOOD 

WOODPECKER,  RED<»CKADED  

STURGEON,  SHORTNOSE „. 

MANATEE.  WEST  INDIAN  (FLORIDA) .... 

RHODODENDRON,  CHAPMAN  

SNAKE.  EASTERN  INDIGO 

EAGLE.  BALD  ..- 

JAY,  FLORIOA  SCRUB  _-. 
KITE,  EVERGLADE  SNAH. 


Aphelocoma  coerulescens  coerulesoens 

Charadnus  metodus 

Mycteria  amencana j< . 

Picoides  txxeaijs 

Trichechus  manatus 

Paromyscus  polKxxxus  nivecventris 

Nerodia  (asciata  taeniata 

Drymarchon  corais  coupon „ 

ChekxHa  mydas . 

Ereimochelys  mbricata  ..«.»......„__.._.... 

Lapidochelys  (cempti „... 


Oefmocheiys  coriacea  

Careita  caraOa  

Hakaeeius  leucocephakis 

Roatrtamus  aoctabiiis  phjmbeus 

Myclaria  amahcana 

Picoidw  boreoln „„..._ 

Trichaciius  manatus 


coryi  

JACQUEMONTIA  RECLINATA 

Crecodyhn  tin^pt  

Dfyroichon  coras  coupen  ...... 

Chetonia  mydas «....„_.. 


LopKloctMilys  kampii .. 

Damtochslys  ooriacca  .. 

CareBa  caiena 

Anibysluma  dngulatum . 

Myctaria  amahcana 

siipiio  c>iipolaen»ig 


Medionidus  penidlatus 
Ptaurabama  pynlorme . 

QKploidaus  stoatiartus  ~.. ....... 

Lampsifes  subanguiata  - 

AaPB4SER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOO- 

Spigaia  geniianoides ......... 

Diymaichon  corais  coupen ~._» 

Caracara  chemmy  audubonii 

llijaamua  leuoocaphaius 

Apheiocoma  coaruiasoans  ooarulaacans 
Myclaria  americana 


Trehachus  manatus 

Daeringolhamus  pulchelus . 
Drymaichon  corais  coupari  . 
Chokmia  mydas 
Eiatmodwlys  mbricata . 
lopirtofJwIys  kempa 


Oermochalys  coriacsa 

Caralta  caraita 

Hniaeohn  lauoocephalus 

Aphakxoma  coarulescans  coanriasoans 
Ruaiitiainus  sociabMs  piuiitiam  ..._»_» 
Mydana  amaricana «...«««.«..... 

AOPENSER  OXYW^YNOHUS 

(-OXYRHYNCHUS  OESOTOQ. 
Tncnacnus  manalus  ....»..............».»..•»•«. 

Drymaichon  ooran  CrOuperi  .._„_..».._«_. 
Cheloraa  mydas  ......... 

I  apBuiriiotys  Nanipi ... 


laucocsphaius 
Mjffiana  amaricana .«»»». 


Trichachus  manalus . 


Diymaichon  corais  coupart  ..........»«.•...».. 

plumbeus - 


T 
E.T 

E 

E 

E 

T 

T 

T 

E,T 

E 

E 

E 

T 

T 

E 

E 

E 

E 

E 

E 

E 

T 

E,T 

E 

E 

E 
T 
T 
E 
T 
E 
E 
E 
T 
E 
T 

E 

T 

T 

T 

T 

E 

E 

E 

E 

T 

E.T 

E 

E 

E 

T 

T 

T 

E 

E   ^ 

E 

T 

E 
T 
E.T 
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T 
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E 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  bfen  updated  throiwh  July  SJ 9^  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county .1 


State/County 


COLUMBIA 


DADE 


Group  name 


MAMMALS 

PLANTS  ... 
REPTILES 


BIROS  

CLAMS  .... 
FISHES  -. 

REPTILES 
BIRDS  


INSECTS  .. 
MAMMALS 
PLANTS  ... 


OeSOTO 


OOQE 


DUVAL  ._.. 


REPTILES 


BIROS 


REPTILES 
BIRDS  


FISHES  ...- 

MAMMALS 
REPTILES  . 


Inverse  name 


PLOVER.  PIPING  - -.... 

SPARROW.  CAPE  SABLE  SEASIDE 


STORK,  WOOD „ 

WOODPECKER.  RED<XX:KADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

PANTHER.  FLORIDA  

SNAKEROOT 

CROCODILE.  AMERICAN 

SNAKE,  EASTERN  INDIGO .-. 

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBia  SEA _ 

TURTLE,  KEMP«  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  ~ 

TURTLE.  LOGGERHEAD  SEA  _ 

EAGLE.  BALD - 

STORK.  WOOD 

WOODPECKER,  RED<»CKADED  

OVAL  PIGTOE 

STURGEON,  GULF  _ 


SNAKE,  EASTERN  INDK30 

EAGLE,  BALD - — 

KITE.  EVERGLADE  SNAIL  

PLOVER,  PIPING 

SPARROW.  CAPE  SABLE  SEASldE 


SPARROW.  FLORIDA  GRASSHOPPER 

STORK,  WOOD 

WOODPECKER,  RED<»CKADED  ...... 

BUTTERFLY,  SCHAUS  SWALLOWTAIL 

MANATEE.  WEST  INDIAN  (FLORIDA)  ... 

PANTHER,  FLORIDA  

JACQUEMONTIA,  BEACH  

LEAD-PLANT,  CRENULATE 

MILKPEA,  SMAa-S  

POLYGALA,  TINY 

SPURGE,  DELTOID 


Soentific  name 


SPURGE.  GARBER^  ™. -... 

CROCODILE.  AMERICAN 

SNAKE,  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA 

TURTLE.  KEMP«  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  _..._ 

CARACARA,  AUDUBON^  CRESTED  .... 

EAGLE,  BALD 

JAY.  FLORIDA  SCRUB  _ r.„... 

STORK.  WOOD  

SNAKE.  EASTERN  INDIGO 

EAGLE.  BALD 

JAY.  FLORIDA  SCRUB 

STORK.  WOOD  _ 

WOODPECKER.  RED-COCKADED  

STURGEON,  GULF „ «.... 


BIRDS  

FISHES  .... 
MAMMALS 
REPTILES 


MANATEE,  WEST  INDIAN  (FLORIDA) .... 

SNAKE,  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE,  KEMP«  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE,  LOGGERHEAD  SEA  

EAGLE,  BALD 

PLOVER.  PIPING  

STORK,  WCXX)  

WOODPECKER.  RED-COCKADED  

STURGEON,  SHORTNOSE 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SNAKE,  EASTERN  INDK30 _. 

TURTLE.  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  KEMP«  (ATLANTIC)  RIDLEY 

SEA. 
TURTLE,  LEATHERBACK  SEA  


CharadrhJS  mekxlus 

AmnfKXlramus   (-Ammospiza)    maritimus 
mirabHis. 

Mycteria  americana 

PIcoides  txKeaiis 

Trichechus  manatua 

Feiis  conconcolor  coryi _ 

Eryngium  cuneifoliufn 

Crocodylus  acutus  

Orymarchon  corais  couperi ~ 

Cheionia  mydas 

Eretmochelys  imbricata 

Lepjdocheiys  kempii  ....„ 


DemK)chelys  coriacaa — — 

Caretta  caretta ~ 

Haliaeeius  leucocephahjs. 

Mycteria  americana . 

Picoides  borealis - 

Pleurobema  pyrKorme 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTO). 

Drymaictwn  corais  couperi 

Haliaeetus  leucocephalus  .- 

Rostrhamus  sodabtlis  phimbeus 

Charadrius  meiodus 

Ammodramus   (-Ammospiza)    maritimus 

mirat)iiis. 

Ammodramus  savannarum  floridanus 

Mycteria  americana ~. 

Picoides  borealis - 

HeracMes        (PapiNo)        aristodemus 

ponceanus. 

Trichechus  manatus .. — 

Felis  conconcolor  coryi _- 

JACQUEMONTIA  RECUNATA  ..- — 

Amorpha  crenulata  .„ — 

(3alactia  smaHii .^ 

Polygala  smallii ... 

Euphorbia  (-Chamaesyce)  deRoidea  ssp. 

deltoidea. 

Euphorbia  (-Chamaesyce)  garberi 

Crocodylus  acutus _ 

Drymarchon  corais  couperi  . — .._ 

Cheionia  mydas „ _ ».. 

Eretmochelys  imbricata . 

Lepidochelys  kempii 


Status 


Dermochelys  coiiacea  

Caretta  caretta ~ 

Caracara  cheriway  audulxtnii . 

Haliaeetus  leucocephalus 

Apheiocoma  coerulescens  coerulescens 

Mycteria  americana 

Drymarchon  corais  couperi .. — .... 

Haliaeetus  leucocephalus ~ 

Apheiocoma  coerulescens  coerulescens 

Mycteria  americana -■ 

Picoides  tiorealis 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Trichechus  manatus - 

Drymarchon  corais  couperi ..„ 

Cheionia  mydas . 

Lepidochelys  kempii 


Caretta  caretta 

Haliaeetus  leucocephalus  ... 

Charadrius  mekxlus 

Mycteria  americana 

Picoides  borealis 

Acipenser  brevirostrum 

Trichechus  manatus 

Dfymarchon  corals  couperi 

Chetonia  mydas  

Eretmochelys  lmt>ricata 

l^idochelys  kempii 


€.T 

E 

E 

E 

E 

E 

E 

E 

T 

E.T 

E 

E 

E 
T 
T 
E 
E 
E 
T 

T 
T 
E 
E.T 

E. 

E 
E 
E 
E 

E 
E 
E 
E 
E 
E 
E 

T 
E 
T 
E,T 

E. 
E 

E 
T 
T 
T 
T 
E 
T 
T 
T 
E 
E 
T 

E 
T 
E.T 

E 

T  ' 

T 

E.T 

E 

E 

E 

E 

T 

E,  T 

E 

E 


Dermochelys  coriacea 


GILCHRIST 
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Status 

€.T 

a 

E 

E 

... 

E 

E 

... 

E 

E 

... 

E 

T 

E.T 

... 

E 

... 

E 

E 

T 

T 

... 

E 

E 

E 

is 

T 

T   ■ 

T 

E 

... 

E.T 

us 

E 

E 

... 

E 

E 

us 

E 

E 

E 

E 

.*. 

E 

E 

E 

IP- 

E 

T 

E 

T 

.... 

E.T 

E 

••" 

E 

E 

T 

.... 

T 

.... 

T 

1 

T 

•  .X 

E 

.... 

T 

.... 

T 

i 

T 

.... 

E 

.... 

E 

JS 

T 
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II.  Ccxjnty/Species  List— Continued 

[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  arnj  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


ESCAMBIA. 


FUGLER. 


FRANKUN 


Group  name 


BIRDS 

FISHES  .... 
REPTILES 


BIROS  

MAMMALS 
REPTILES 


GAOSOEN 


GILCHRIST 


GLADES . 


AMPHIBIANS 
BIRDS  

CLAMS 

FISHES  ..:..... 
PLANTS  


REPTILES 


BIRDS  . 
CLAMS 


Inverse  name 


FISHES  ... 
PLANTS  .. 

REPTILES 
BIRDS  

FISHES  ... 

REPTILES 
BIRDS  


FISHES  .... 
MAMMALS 
REPTILES 


TURTLE,  LOGGERHEAD  SEA  

PLOVER,  PIPING  

STORK,  WOOD 

WOODPECKER.  RED<XX:KA0ED 
STURGEON.  GULF  


MOUSE,  PEROIOO  KEY  BEACH  _ 

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA 

TURTLE,  KEMP«  (ATLANTC)  RIDLEY 

SEA. 

TURTLE.  LEATHER8ACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

EAGLE,  BALD „ 

JAY,  FLORIDA  SCRUB 

STORK,  WOOD  „ 

WOODPECKER,  RED^XXXAOED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURTLE,  KEMP«  (ATLANTA)  RIDLEY 

SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

FLATWOOOS  SALAMANDER  

EAGLE,  BALD 

PLOVER.  PIPING  „ 

STORK,  WOOD 

WOODPECKER,  RED-COCKADED  

FAT  THREERIDGE 

PURPLE  BANKCUMBER 

STURGEON,  GULF - 


BEAUTY.  HARPERS  

BIRDS-IN-A-NEST,  WHITE  

BUTTERWORT,  GODFREYS 

SKUaCAP,  FLORIDA 

SPURGE,  TELEPHUS 

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURTLE,  K&AfS  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

EAGLE,  BALD 

STORK,  WOOD 

FAT  THREERIDGE 

OCHOLOCKONEE  MOCCASINSHEa  ... 

OVAL  PIGTOE 

PURPLE  BANKCUMBER 

SHINYRAYED  POCKETBOOK  

STURGEON,  GULF 


Scientific  name 


CAMPION.  FRINGED  

CHAFFSEED,  AMERICAN  

RHODODENDRON,  CHAPMAN  

TORREYA,  FLORIDA  

SNAKE.  EASTERN  INDIGO 

JAY,  FLORIDA  SCRUB 

STORK,  WOOD 

WOODPECKER,  REO-COCKAOED 
STURGEON,  GULF 


SNAKE,  EASTERN  INDIGO 

CARACARA,  AUDUBON'S  CRESTED  ... 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB 

KITE.  EVERGLADE  SNAIL  

SPARROW,  FLORIDA  GRASSHOPPER 

STORK,  WOOD 

WOODPECKER.  REDCOCKADED  

STURGEON,  GULF  „ 


MANATEE,  WEST  INDIAN  (FLORIDA) 

PANTHER.  FLORIDA  

SNAKE,  EASTERN  INDK30 


Caretta  caretia _..„......... 

Charadmis  melodui  ..._—._„„ „. 

Mydeha  americana  _„ 

AOPENSER  QXYRHYNOhiiJis 

(-OXYHHYNCHUS  DESOTOl). 

Peremyacue  poKonoius  triiiylapeii 

Drynwrchon  oorais  oouperi 

Ctwionia  mydas 


Lapidoclwlyi  kempii  ....»_..„„»..„.„.„„„. 

Dannocheiys  coriacoa  »._........ 

Caraaa  caratta 

Haiaaelut  hucocephaluB „ 

Aptwiooonia  coarutascens  ooenjiesoans 
Myclena  americana 


Trichactius  manaiua ....~ — 
Drymaichon  cocaiicoupari  , 

Chalonia  mydaa 

Eiettnoclwlys  imbricua  ~..». 
Lapidochetyi  kempH ............ 


Demfiochelys  coriacea  .».. 

CaieKa  cateiia 

Ambysioma  cingulatum .... 
I  laHaaeim  leuoooaphalua 

Charadrius  melodus 

Mycleria  americana 


EHpioidsus  t*oatfafHW _ 

AOPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTI). 

HarperocaKs  llava  

Mactvidea  atn  

PINGUCULA  K)NANTHA 

ScuMaria  floridana  . 

Drymaichon  corais  couperi 

Ctwionia  mydas  

Eielmochelys  imbricata ..». 
Lepidocheiys  kempM 


Dermochelys  coriacea 
Caretta  caretta 
Haliaootus  leucocephalua 

Myctena  americana 

Amblema  neisieni » 

MedJonidui  simpsonianus 
PtouretMma  pyniorma ..« 
ni|itiiileiii  sioaiianus  ._..«..«»»-_.__.._ 

Lampsiis  subanguiata  

ACIPENSER  OXYRHYNCHUS 

(OXYRHYNCHUS  DESOTOl). 

jiono  frilypn>ala 

SCHWALBEA  AMERK^kNA 


Toneya  taxilolia  ~ «.. 

Drymarchon  corais  couperi 

Apheiocoma  coerutoscens  coerulesoens 

Mycteria  americana „_ _.. 

PiOOiuOS  DOfttftfcS  ..■■... ,.,., 

ACIPENSER        OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOl). 

DrymarctKXi  corais  couperi  .. 

Caracara  cheriway  audubonii 

Haiiaeetus  leucocephalus 

Apheiocoma  coerulescens  coenHeecens 

Rostrtiamus  sociabiiis  piumbeus 

Ammodramus  savanrmrum  flondanus 

Mycteria  americana ..».»..»..«..»».»..» 

Picoides  tx>realis »«....._. 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOl). 

Trichechus  manatus 

Fefis  concoocotor  coryi  

Drymaichon  oorais  couperi 


Status 


T 
E.T 

E 
E 
T 

E 
T 
E.T 

E 
E 

E 

T 

T 

T 

E 

E 

E 
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E.T 
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II.  CouhfTY/SPECiES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  spedes  by  State  and  County.  It  has  been  updated  throurti  July  8, 1998.  Species 
listed  bekjw  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threcrtened  within  the  specified  county.] 


State/County 


GULF 


HAMILTON  . 


HARDEE 


HENDRY 


HERNANIX). 


HIGHLANDS 


Group  name 


BIRDS  _ 


CLAMS 

FISHES  

MAMMALS 
PLANTS  .... 

REPTILES  . 


BIRDS  

FISHES  ... 

REPTILES 
BIRDS  


MAMMALS 
PLANTS  ... 

REPTILES 
BIRDS  


MAMMALS 

REPTILES 
BIRDS  

MAMMALS 
PLANTS  ... 

REPTILES 


BIRDS 
BIRDS 


Inverse  name 


MAMMALS 
PLANTS  .... 


EAGLE.  BALD 

JAY,  FLORIDA  SCRUB 

PLOVER.  PIPING  

STORK.  WOOD 

WOODPECKER.  REfrCOCKADED  

FAT  THREERIDGE 

PURPLE  BANKCUMBER 

STURGEON.  GULF «.... 

MANATEE.  WEST  INDIAN  (FLORIDA)  .... 

ST.  ANDREW  BEACH  MOUSE  .„. 

BIRDS-IN^-NEST,  WHITE  .. — ; 

BUTTERWORT.  GODFREYS 

RHOOOOENORON.  CHAPMAN  

SPURGE.  TELEPHUS  ...- 

SNAKE.  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBMJ.  SEA 

TURTLE.  KEMP«  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LOGGERHEAD  SEA  

STORK.  WOOD 

WOODPECKER.  BED-COCMDED  

STURGEON,  GULF  .- 

SNAKE.  EASTERN  INDIGO  ..._ 

CARACARA.  AUDUBON'S  CRESTED  ... 

EAGLE,  BALD « — -.... 

JAY,  FLORIDA  SCRUB  ....._ -. 

STORK.  WOOD _ 

WOODPECKER,  REtHXXStADED  

MANATEE.  WEST  INDIAN  (FLORIDA)  _.. 

BONAMIA.  FLORIDA 

FRINGE  TREE.  PYGMY ™ 

SNAKE,  EASTERN  INDK30  ..._ 

CARACARA,  AUDUBON«  CRESTED  ._. 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB 

KITE.  EVERGLADE  SNAIL  «... 

STORK.  WOOD -... 

WOODPECKER.  RED-COCKADED  

MANATEE.  WEST  INDIAN  (FLORIDA)  .... 

PANTHER.  FLORIDA 

SNAKE,  EASTERN  INDIGO _ 

EAGLE,  BALD -_ 

JAY,  FLORIDA  SCRUB 

STORK,  WOOD - ~ 

WOODPECKER.  RED-COCKADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  ..„ 

BEARGRASS,  BRITTOWS 

BELLFLOWER,  BROOKSVILLE 

WATER-WILLOW,  COOLEY^ „ _.... 

SNAKE,  EASTERN  INDK30 

TURTLE,  GREEN  SEA -. 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  KEMPS  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA 

CARACARA,  AUDUBON'S  CRESTED  .... 

EAGLE,  BALD - 

JAY,  FLORIDA  SCRUB  

KITE,  EVERGLADE  SNAU.  _...... 

SPARROW.  FLORIDA  GRASSHOPPER 

STORK,  WOOD 

WOODPECKER,  RED<XXKADED  

PANTHER,  FLORIDA  _ 

BEARGRASS,  BRITTON-S . 

BLAZING  STAR;  SCRUB  

BONAMIA,  FLORIDA 

BUCKVWEAT,  SCRUB  _ -.....„ -.. 


CLADONIA,  FLORIDA  PERFORATE 

FRINGE  TREE,  PYGMY „ _.... 

HAREBEUS,  AVON  PARK 

HYPERICUM,  HIGHLANDS  SCRUB  . 

MINT,  GARRETTS 

MINT,  SCRUB ».... 

MUSTARD,  CARTER'S  


Scientific  name 


Haliaeetus  leucocephalus 

Aphelocoma  coerulescwu  coerulescens 

Charadrius  melodus . .... 

Mycteria  americana ~ . — 

Picoides  bcrealis .- 

Amblena  nelsterii - « 

QMptoideus  sloatianus  

ACIPENSER  OXYRHYNCHUS 

<^XYRHYNCHUS  DESOTOI). 

TrichectHis  nranaius - 

Peromyscus  poKonotu*  penlnsulafis  


PINQUICULA  lONANTHA  . 
Rhododandnn  chapmanii .. 
Euphortiia  telaphioides  — 
Drymaichon  corais  couperi 

ChekMiia  mydas _ 

Eratmochatys  Imtxicata  — 
LepMocMys  kempii 


Caieita  careiia 

Mycleria  americana  .._..„„.._.....».........._ 

Picoides  boreaHs — 

ACIPENSER        OXYRHYNCHUS 
(-OXYRHYNCHUS  DESOTOI). 

Drymarchon  coraiscouperi — 

Caocara  cheriway  audobonii _ 

Haliaeetus  leucocephalus  ._ ~ 

Aphaiocoma  coemlescans  ooerulescerts 

Myctana  americana  ..„.„...« - 

Picowles  bofBoHn , „_ 

Trichechus  manatus  — . ,.- 

Bonamia  grandiAora  ...._....„..._«...»...-... 

ChionaMhua  pygrnaeus , ...... 

Drymarchon  corats  coupari 

Caracara  cheriway  audubonii _... 

Haliaeetus  leucocaphahia  ... 

Apheloooma  coenjleaoens  coarulescans 

Roeirhamus  sociabilis  phMntwus 

Mycteria  americana 

Picoides  borealis „. 

Trichechus  manatus 

Felis  ooncoiKxHor  coryi 

Drymarchon  corais  couperi 

Haliaeeius  leucocephalus 

Aphelocoma  coerulescens  coenjiescens 

Mycteria  americana 

Picoides  borealis „...........».._ 

Trichechus  manatus 

NOUNA  BRITTONIANA  ..... 

Campanula  robinsiae 

Juaticia  cooleyi 

Drymarchon  corais  couperi 

Chelonia  mydas — 

Erelmocheiys  imbricata 

Lepidochelys  kempii _ 

Dermochelys  coriacea 

Caretxa  careita ~. ,. 

Caracara  cheriway  audubonii 

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Rostrhamus  sociabilis  plumbeus 

Ammodramus  savannarum  floridanus 

Mycteria  anwricana 

Picoides  txxealls 

Felis  conconcolor  coryi . _. 

NOUNA  BRITTONIANA  

Liatris  oWingerae 

Bonamia  grandiflora _.. 

ERIOGONUM       LONGIFOLIUM      VAR. 
GNAPHALIFOLIUM. 

CLADONIA  PERFORATA „. 

Chionanthus  pygrnaeus 

CROTALARIA  AVONENSIS .v. — 

Hypericum  cumulicola ; 

Dicerandra  christmanil  

Oicerarxlra  frutescens 

Warea  carteri  


Status 
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II.  County/Species  List— Continued 

[The  followinci  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t>een  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  speeded  county.} 


State/County 


HILLSBOROUGH. 


HOLMES 


INDIAN  RIVER  _- 


Group  name 


REPTILES 
BIROS  


FISHES  .... 

lylAKMALS 
PLANTS  ... 

REPTILES 


JACKSON 


JEFFERSON 


LAFAYETTE 


AMPHIBIANS 
Bmos 

REPTILES 

BIROS  


MAMMALS 


PLANTS  ... 
REPTILES 


AMPHIBIANS 
BIRDS  

CLAMS 


FISHES  .... 

MAMMALS 

PLANTS  ... 

REPTILES 
BIRDS  

FISHES  .... 

PLANTS  ... 

REPTILES 


BIRDS  .. 
FISHES 


Inverse  name 


PLUM,  SCRUB  

POLYGAUA.  LEWTON-S  „.. 

ROSEMARY,  SHORT-LEAVED  

SNAKEROOT 

WHITLOW-WORT,  PAPERY  ._ 

WINGS,  PIGEON _. 

WIREWEED  ;.„ 

2IZIPHUS.  FLORIDA 

SKINK.  BLUE-TAILED  MOLE 

SKINK,  SAND  _ 

SNAKE,  EASTERN  INDIGO 

EAGLE.  BALD 

JAY,  FLORIDA  SCRUB 

PLOVEa  PIPING  

STORK,  WOOD 

WOODPECKER,  RED^XSCKADEO 
STURGEON,  GULF 


MANATEE,  WEST  INDIAN  (FLORIOA) . 
ASTER,  FLORIDA  GOLDEN  ...„ „.. 


SNAKE,  EASTERN  INDIGO : 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKS8ILL  SEA  „._ „ 

TURTLE,  KEMP^  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE.  LEATHERSACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

FLATWOODS  SALAMANDER  ...._. 

STORK.  WOOD  „ 

WOODPECKER,  RED-COCKAOEO  

SNAKE.  EASTERN  INDK30  .„ „ 

CARACARA.  AUDUBON^  CRESTED  .... 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB 

KITE,  EVER&AOE  SNAIL  

STORK.  WOOD _ 

WOODPECKER.  REDCOCKADED  

MANATK.  WEST  INDIAN  (FLORIDA)  .... 

MOUSE.  SOUTHEASTEfVJ  BEACH 

MWT,  LAKELA-S  

SNAKE.  ATLANTA  SALT  MARSH  

SNAKE.  EASTERN  INDKSO - 

TURTLE.  GREEN  SEA _.... 

TURTLE.  HAWKS8ILL  SEA 

TURTLE,  KEklPS  (ATLANTC)  RH}LEY 

SEA. 

TURTLE,  LEATHERBACK  SEA 

TURTLE,  LOGGERHEAD  SEA  _..... 

FLATWOOOS  SALAMANDER 

STORK,  WOOD __ _. 

WOODPECKER.  RED-COCKAOEO  

CHiPOLA  SLABSHEU 

FAT  THREERIDGE 

GULF  MOCCASINSHEU 

OVAL  PK3T0E „..„ 

PURPLE  BANKCUMBER 

SHINYRAYEO  POCKETBOOK  

STURGEON,  GULF 


Scientiric  name 


BAT,  GRAY 

BAT,  INDIANA  ..... 

PII«<ROOT.  GENTIAN  

TORREYA,  FLORIOA 

SNAKE.  EASTERN  INDIGO 

EAGLE,  BALD 

STORK,  WOOD 

STURGEON,  GULF 


GOOSEBERRY,  MICCOSUKEE  (FLOR- 
IDA). 

SNAKE,  EASTERN  INDIGO 

TURUE,  GREEN  SEA „ 

TURTLE,  KEMP«  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LOGGERHEAD  SEA  

STORK.  WOOD „ 

WOODPECKER.  REDCOCKADED  

STURGEON,  GULF 


Prunus  geniculata _ 

POLYGALA  LEWTONII 

CONRADINA  BREVIFOLIA  _.„. 

Eryngium  cuneifolium 

Paronychia  chaitacea  „ 

CLITORIA  FRAGRANS  

Potygonelia  t>asirafnia 

Ziz^iihus  celata 


Eumeces  egregius  ividut 

Mooiopii  reynoldBi  ,    ,  ,  

Drymaichon  corais  couperi 

Haiiaeems  leucocephaius 

Aphetocoma  ooeruleacans  ooenjleicani 

Charadfius  melodus 

Mycteria  americana _ 

PfeoirfBt  bofoiii  „ _ 

ACiPENSER  OXYWYNoiis 

(-OXYRHYNCHUS  DESOTOI). 

Trichachus  manatut 

Chrysopsit      lloridana       ( J  letorotheca 

flohdana). 
Diymarchon  contt  coupari .«»_»«...._.». 

Chotonia  mydas «» 

ErMmochaiys  imbricata 

Ltipttfoctwtyt  ketnpi . 


Oannochaiys  i 

Carana  cantta „. 

Ambyatoma  cingulaiuni . 
Myciaria  americana . 

ric0o&%  Dofeaaa         .....■.■m........ 

Drymarchon  corais  conwn  .._......_..._ 

Caiacara  chartway  auduboni „ 

Haiaeeliis  lauoocephalus .._. 

Aphetocoma  coarulescens  coaruleacans 

Rostthamus  sociabKs  plumbaus _.. 

Mydsria  americana 

Tnchachus  minaius 


Parenqracus  poionolus  fllMNenkis . 
Dicarandn  immaculata  .~ 


Coras  coupan 

Chaionia  mydas 

Eralmochelys  imbricata 

lapriochelys  kempii „._ 

OannuLlwiyi  roriarea  ~..... 

CaraOa  carana 

Ambysloma  onguiatum  „__ 


EHpao  chipolaansis . 


Medtonidui  panicBatus  -.._ .._...... 

Pleurobema  pyrilomw  ..„__........„..._„..„ 

EKptoideus  sloatianus  „ 

Lampsiks  subangulaia  

ACIPENSER        OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Myotis  grisescens 

Myotis  sodalis  

Spigelia  gentianoides 

Torreya  taxrtotia  , 

Drymarchon  corais  couperi 

Haiiaeetus  leucocephaius 

Mycteria  americana 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 
Ribes  echinellum 


Drymarchon  corais  couperi 

Chetonia  mydas 

Lepidochetys  kempii 


Caretta  carstta  ...._.....„«.„....».„»..„.__.._ 

Mycteria  americana „ 

Picoides  txxeaiis 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 


Status 


E 

E 

E 

E 
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II.  County/Species  List— Continued 

[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  speafied  county.] 


State/County 


LAKE 


LEE 


LEON 


LEVY 


Group  name 


REPTILES 
BIRDS  


MAMMALS 
PLANTS  .... 


REPTILES 
BIRDS  


MAMMALS 

PLANTS  ... 
REPTILES 


BIRDS  . 
CLAMS 


LIBERTY 


•flEPTILES 
BIRDS  


FISHES  .... 
MAMMALS 
REPTILES 


AMPHIBIANS 
BIRDS  

CLAMS  

FISHES  

PLANTS  


MADISON 


MANATEE 


Inverse  name 


SNAKE,  EASTERN  INDIGO 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB  

KITE,  EVERGLADE  SNAIL  

STORK,  WOOD  

WOODPECKER,  RED^JOCKADED  .... 
MANATEE,  WEST  INDIAN  (FLORIDA) 

BEARGRASS,  BRITTON-S 

BONAMIA,  FLORIDA  - 

BUCKWHEAT,  SCRUB  


REPTILES 
BIRDS  

FISHES  ... 

REPTILES 
BIRDS  


FRINGE  TREE,  PYGMY 

PLUM,  SCRUB  

POLYGALA,  LEWTON'S  „ 

WAREA,  WIDE-LEAF  :. 

WHITLOW-WORT,  PAPERY 

SKINK,  SAND  

SNAKE,  EASTERN  INDIGO 

EAGLE,  BALD 

JAY  FLORIDA  SCRUB  

KITE,  EVERGLADE  SNAIL  

PLOVER,  PIPING  ; 

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

PANTHER,  FLORIDA  _ 

PAWPAW,  BEAUTIFUI ~ 

CROCODILE,  AMERICAN  ._ 

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA  ._ -.. 

TURTLE,  HAWKSBILL  SEA _ 

TURTLE,  ^<EMP«  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK-SEA  „ 

TURTLE,  LOGGERHEAD  SEA  „ 

EAGLE,  BALD 

STORK,  WOOD  

WOODPECKER,  REDXOCKADED  

OCHOCjOCKONEE  MOCCASINSHELL  ... 

OVAL  PIGTOE  _ 

PURPLE  BANKCUMBER 

SHINYRAYED  POCKETBOOK  .._ 

SNAKE,  EASTERN  INDIGO - 

EAGLE,  BALD _ ... 

JAY,  FLORIDA  SGRUB : 

STORK,  WOOD _ 

WOODPECKER,  RED-COCKADED  

STURGEON,  GULF 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

VOLE.  FLORIDA  SALT  K^RSH  

SNAKE,  EASTERN  INDIGO — 

TURTLE,  GREEN  SEA 

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LOGGERHEAD  SEA  

FLATWOOOS  SALAMANDER  

EAGLE,  BALD 

STORK,  WOOD  ...._ 

WOODPECKER.  RED-COCKADED  

FAT  THREERIDGE 

PURPLE  BANKCUMBER 

STURGEON.  GULF 


Scientific  nanrie 


BEAUTY,  HARPER'S  

BIRDS-IN-A-NEST,  WHITE  

BUTTE  RWORT,  GODFREY'S 

RHODODENDRON,  CHAPMAN  

ROSEMARY,  APALACHICOLA 

SKULLCAP,  FLORIDA 

TORREYA,  FLORIDA  _.. 

SNAKE,  EASTERN  INDIGO 

STORK,  WOOD — 

WOODPECKER,  RED-COCKAOEO 
STURGEON.  GULF  


Drymarchon  corals  couperi 

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerutescens 

Rostrhamus  sociabilis  plumbeus  

Mycteria  americana 

PicokJes  borealls 

Trichechus  manatus 

NOLINA  BRITTONIANA  

Bonamia  grandiflora 

ERIOGONUM       LONGIFOLIUM      VAR. 
GNAPHALIFOLIUM. 

Chlonanthus  pygmaeus 

Prunus  geniculata  

POLYGALA  LEWTONII  ...'. 

Warea  amplexllolla  

Paronychia  chartacea 

Neoseps  reynoWsi 

Drymarchon  corais  couperi 

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Rostrhamus  sociabilis  plumtieus 

Charadrius  metodus  ... <... 

Mycteria  americana  .... « 

PIcoides  borealis — 

Trichechus  manatus 

Felis  conconcolor  coryi  

Deeringothamus  pulchellus 

Crocodylus  acutus  .. — 

Drymarchon  corais  couperi _ 

Chelcnia  mydas  - 

Erelmochelys  imtjricata _ 

Lepidochelys  kempii _ 


SNAKE,  EASTERN  INDIGO 

CARACARA,  AUDUBON'S  CRESTED 
EAGLE,  BALD 


Dermochelys  coriacea  

Caretta  caretta  ~ 

Haliaeetus  leucocephalus 

Mycteria  americana 

Picoides  borealis 

Medionidus  simpsonianus 

Plourobema  pyriforma 

Eliiplotdeus  sloattanus  „ 

Lampsilis  subangulata  

Drymarctwn  corals  couperi 

Maliaeeius  leucocepttalus 

AphekKoma  coerulescens  coerulescens 

MjKtena  americana  - — - 

Picoides  borealis ~ — 

ACIPENSER  OXVRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Trichechus  manatus - 

Microtus  pennsylvanicus  dukecampbelli ... 

Drymarchon  corais  couperi 

ChelonIa  mydas  ~ — 

Lepidochel^  kempti ~ — 

Caretta  caretta 

Amttystoma  cingulatum _... 

Haliaeetus  leucocephalus  - ~ 

Mycteria  americana - 

Picoides  borealis — 

Amblema  neislerii 

Elliptoideus  sloatianus  ~ 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Harperocallis  flava — 

Mact)ridea  alba  ~ ~ 

PINGUICULA  lONANTHA  

Rhododendron  chapmanii _ 

COWRADINA  GLABRA 

ScuteUaria  ftoridana  — 

Toreya  taxifolia  ~ 

Drymarchon  corais  couperi 

Mycteria  americana . — 

PicoklesJxjfealis _.........™. — 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Drymarchon  corais  couperi 

Caracara  cheriway  audutwnii  

Haliaeetus  leucocephalus - - 


Status 
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II.  County/Species  List— Continued 

(The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8  1998  Species 
listed  below  wrth  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  courtty.) 


State/County 


Group  name 


FISHES  .... 

MAMMALS 
REPTILES 


MARION 


MARTIN 


BIROS 


MAUMAIS 
PLMTS  .... 


REPTILES 
BIROS  ...... 


MONROE 


MAMMALS 
PLANTS  .... 
REPTn.ES. 


BIROS 


INSECTS  .- 
MAMMALS 


NASSAU 


PLANTS  ... 
REPTILES 


SNAILS  

BIRDS  

MAMMALS 
REPTILES  . 


Inverse  name 


JAY,  FLORIDA  SCRUB  

PLOVER.  PIPING  „.. 

STORK,  WOOD  

WOODPECKER,  RED-COCKADED 
STURGEON.  GULF 


MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA 

TURTLE,  LOGGERHEAD  SEA  

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB  ; 

KITE,  EVERGLADE  SNAIL  

STORK,  WOOD  „ 

WOODPECKER,  REOCOCKAOED 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 
BONAMIA.  FLORIDA  ._.. 
BUCKWHEAT.  SCRUB 


MINT,  LONGSPURRED  „.. 

POLYGALA,  LEWTON^  

SKINK,  SAND  

SNAKE,  EASTERN  INDIGO 

CARACARA.  AUDUBON'S  CRESTED 

EAGLE.  BALD 

JAY.  FLORIDA  SCRUB 

KITE,  EVERGLADE  SNAM. 

PLOVER.  PIPING 

STORK.  WOOD 

WOODPECKER.  REO<X)CKADEO  ... 
MANATEE.  WEST  INDIAN  (FLORIDA) 
PAWPAW.  FOUR-PETAL  ... 
SNAKE.  EASTERN  mOIGO 
TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA 

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA „ 

TURTLE,  LOGGERHEAD  SEA 

CARACARA.  AUDUBON'S  CRESTED  _.. 

EAGLE,  BALD 

KITE,  EVERGLADE  SNAIL '. 

PLOVER,  PIPING  

SPARROW.  CAPE  SABLE  SEASIDE 

STORK.  WOOD 

TERN,  ROSEATE 


WOODPECKER  RED-COCKAOED  

BUTTERFLY.  SCHAUS  SWALLOWTAIL 

OEEa  KEY 

MANATEE,  WEST  INDIAN  (FLORIDA)  .„ 

MOUSE.  KEY  LARGO  COTTON  

PANTHER.  FLOWOA 

RABBIT.  LOWER  KEYS 

RAT,  SILVER  RKX  

RICE  RAT  (-SILVER  RK:E  RAT) 

WOOORAT.  KEY  LARGO 

CACTUS.  KEY  TREE 

SPURGE.  GAfWeWS 

CROCODILE.  AMERK>N 

SNAKE,  EASTERN  INDKaO 

TURTl£,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA 

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA 

TURTLE.  LOGGERHEAD  SEA 

SNAIL,  STOCK  ISLAND 

STORK,  WOOD  ...'. 

WOODPECKER,  RED<XXXADED 

MANATEE.  WEST  INDIAN  (FLORIDA)  „ 
SNAKE.  EASTERN  INDK30 


Scientific  name 


Aphelocoma  coeruiescens  coerulescens 

Ctiaradnus  meloOus 

Myclena  americana  .; 

PicokJes  txxeails 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Trichechus  manatus 

Drymarchon  corais  couperi 

Chelonia  mydas  

Eretmochelys  imtwicata 

Lepidocttelys  kempil 

Dermochelys  coriacea  

Caretta  caretta  ..„„ 

Haliaeetus  ieucocephaius 

Aphelocoma  coerulescens  coerulescens 

Rostrhamus  sociabilis  plumt)eus  

Myctena  amencana 

Picoides  tx>reails _ 

Thchechus  manatus 

Bonamia  grandiflora 

Eriogonum  LongHolium  Var. 

Gnaphalifolium. 

Dicerandra  comutissinia  

Polygala  Lewtonii „ 

Noon  op  i  reynddsi  _.__ „__. 

Drymarchon  corais  couperi 

Caracara  chariway  audutxmii 

Hataeeiua  leucocaphahis _.... 

Aphelocoma  coerulescens  coeruleacens 

Roairtiamus  soaaMis  plumbaus 

OhanOna  melodus 

Myctaria  americana 

Picoidss  boraaMs 


Status 


Tricttechus  manahM . 
Asimna  iairamara  ._. 
Drymarchon  corais  coupari 

Citalonia  mydas 

Eratmoctwlys  mbricala . 
LapKloiJwIyi  kampi  _._ 

OaiiiiucJMiys  coriacaa  .. 
Carada  caiatta 


Caiacaia  chariway  audubonii 

Haiaaaiua  laucocephahis 

Roalrhamus  aoctabiis  plumbaus 

Charadrius  motodui „ 

Anvnodramus   (aAmmoapiza)   maniimus 


M)ctana  americana ...».« 
Stoma  dougaa  dougafli  . 
Picoides  boraaiis  „.„..._.. 
HacacSdaa        (Papiiio) 
poncaanut. 


arinodamus 


Odocoiaus  virginianua  davium 

Trichactius  manaius 

Paiomyacus  gossypinus  allapaiieola 

Fata  oonooncoior  coryi  „„ 

SyMagus  pakmrii  halnari 

Oryzomys      pakntns      natator 

aiganiatus). 
Orynimys      palustris      rtaiator 

argenlatus. 

Naotoma  lloridana  sma» 

Caraus  robini  ._ _. _.. 

Euphorbia  (•Chamaesyce)  gafberi ... 

Cracodyfcjs  acutus _.... 

Orymaichon  corais  coupari 

Chekxiia  mydas 

Eratmochelys  imbricala , 

Lepidochelys  kampK 


(-a 

(-0. 


Dermochelys  coriacea 

CaraRa  caretta  

Oithalicus  reses  

Myctaria  americana 

Trichachus  maitalus „.. 

Drymarchon  corais  coupari 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  throughJuly  8  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  wrthin  the  specified  county.] 


State/County 


OKALOOSA 


OKEECHOBEE 


Group  name 


AMPHIBIANS 
BIRDS  — 

FISHES  

PLANTS  ...... 

REPTILES  .... 


BIRDS 


ORANGE  .... 


OSCEOLA 


MAMMALS 
REPTILES  . 
BIRDS  


PLANTS 


REPTILES 
BIRDS  


PLANTS 


PALM  BEACH 


PASCO 


REPTILES 
BIRDS  


MAMMALS 
PLANTS  .... 


REPTILES 


Inverse  name 


TURTLE,  GREEN  SEA -,.... 

TURTLE.  HAWKSBILL  SEA 

TURUE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

FLATWOODS  SALAMANDER  

PLOVER,  PIPING  

STORK,  WOOD  

WOODPECKER.  REOCOCKADED  

DARTER,  OKALOOSA  

STURGEON,  GULF  


CLADONIA.TLORIDA  PERFORATE 

€NAKE,  EASTERN  INDIGO 

-TURTLE,  GREEN  SEA _ 

TURTLE.  HAWKSBILL  SEA  ....„ 

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA  _ 

TURTLE,  LOGGERHEAD  SEA  

CARACARA,  AUDUBON'S  CRESTED  .... 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB  

KITE,  EVERGLADE  SNAIL  - 

SPARROW,  FLORIDA  GRASSHOPPER 

STORK.  WOOD  

WOODPECKER,  RED<;OCKADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SNAKE.  EASTERN  INDK30 

CARACARA.  AUDUBON'S  CRESTED  .... 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB 

KITE.  EVERGLADE  SNAIL  „ 

STORK,  WOOD  

WOODPECKER,  RED<X)CKAOED  

BEARGRASS.  BRITTON'S 

BONAMIA,  FLORIDA 

BUCKWHEAT.  SCRUB 

LUPINE,  SCRUB  

PAWPAW,  BEAUTIFUL 

SANDLACE 

WHITLOW-WORT,  PAPERY 

SKINK,  SAND  

SNAKE,  EASTERN  INDIGO 

CARACARA.  AUDUBON'S  CRESTED  .... 

EAGLE.  BALD 

JAY.  FLORIDA  SCRUB 

KITE,  EVERGLADE  SNAIL  

SPARROW,  FLORIDA  GRASSHOPPER 

STORK,  WOOD  

WOODPECKER.  RED-COCKADED  

BUCKWHEAT,  SCRUB  


Scientific  name 


BIRDS 


Chelonia  mydas  

Eretmochelys  imt>ncata  . 
i^idochelys  kempii 


FRINGE  TREE.  PYGMY 

POLYGALA.  LEWTON'S  

SANDLACE  

SNAKE,  EASTERN  INDIGO 

CARACARA,  AUDUBON'S  CRESTED  .... 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB  

KITE,  EVERGLADE  SNAIL  

PLOVER,  PIPING  

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

GOURD,  OKEECHOBEE  

JACQUEMONTIA,  BEACH  

PAWPAW,  FOURPFTAL 

SNAKE,  EASTERN  INDIGO ™. 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA 

TURTLE,  LOGGERHEAD  SEA  

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB 


Dermochelys  coriacea 

Caretta  caretta  

Amtjystoma  cingulatum 

Charadrius  melodus 

Mycteria  americana 

Picoides  tx)realis 

Etheostoma  okaloosae  

ACIPENSER        OXYRHYNCHUS 
(-OXYRHYNCHUS  DESOTOI). 

CLADONIA  PERFORATA „ 

Drymarchon  corais  couperi 

Chelonia  mydas  - 

Eretmochelys  imtxicata 

Lepidochelys  kempii - 


Dermocfielys  coriacea  - 

Caretta  caretta 

Caracara  cheriway  audubonii 

Haliaaeius  leucocephahis 

Aphelocoma  coerulescens  coerulescens 

Rostrhamus  sociabilis  plumbeus 

Ammodramus  savannarum  floridanus 

Mycteria  americana 

Picoides  borealis ~ 

Trichechus  manatus -. 

Dryn»arct)on  corais  couperi — -. 

Caracara  cheriway  audut»nii 

Haiiaeelus  leucocephalus 

Aptielocoma  coerulesoens  coerulescens 

RostrtianrHJS  sociat>His  plumbeus -. 

Mycteria  americana 

Picoides  tiorealis - 

NOUNA  BRITTONIANA  

Bonamia  grandiflora 

ERIOGONUM       LONGIFOUUM      yAR. 

GNAPHLIFOUUM. 

Lupinus  ahdorum 

Deeringothamus  pulchellus 

POLYGONELLA  MYRIOPHYLLA 

Paronychia  chartacea 

Neoseps  reynoldsi  

Drymarctxm  corais  couperi 

Caracara  cheriway  audutx>nii  

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Rostrhamus  sociat>ilis  plumt>eus  

Ammodramus  savannarum  flohdanus 

Mycteria  americana 

Picoides  txxealis 

ERIOGONUM       LONGIFOUUM      VAR 

GNAPHALIFOLIUM. 

Chionanthus  pygmaeus  

POLYGALA  LEWTONIl  - 

POLYGONELLA  MYRIOPHYLLA 

Dryniarchon  corais  couperi „ 

Caracara  cheriway  audutxMiii 

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Rostrtiamus  sociabMis  plumbeus 

Charadrius  melodus - 

Mycteria  americana 

Picoides  borealis 

Trichechus  manatus 

CUCURBITA  OKEECHEOBEENSIS 

JACOUEMONTIA  RECLINATA  

Asimina  tetrameia 

Drymarchon  corais  couperi 

Ctialonia  mydas 

Eretmochelys  imbricata . 

Lepidochelys  kempii 


Status 


Dermochelys  coriacea  

Caretta  caretta 

Haliaeetus  leucocephalus 

Apheldcoma  coerulescens  coerulescens 
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II.  Cou^4TY/SPEClES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.) 

Species 

State/County 

Group  name 

Inverse  name 

Sctentiiic  name 

Status 

FISHES  

MAMMALS  

REPTILES 

BIRDS  

FISHES  - 

MAMMALS  

REPTILES 

BIRDS  

PLOVER,  PIPING  

Charadrius  melodus 

E,  T 

E 
E 
T 

E 
T 
E.T 

E 
E 

E 
T 
T 
E.T 

E 
E 
T 

E 
T 
E.T 

E 
E 

E 

T 

T 

T 

T 

E 

E 

E 

E 

E 

E 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

T 

T 

E 

E 

T 

T 

T 

T 

T 

E 

E 

E 

E 

E 

E 

T 

T 

E.T 

E 

E 

T 

T 

E.T 
E 
E 

E 
T 
T 
T 
T 

_ 

STORK,  WOOD  

Myctena  amencana 

Picotdes  borealis 

WOODPECKER,  RED-COCKADED  

STURGEON,  GULF  

ACIPENSER                    OXYRHYNCHUS 
(-OXYRHYNCHUS  DESOTOl). 

Trichechus  manatus 

Drymarchon  corais  coupefi 

Chetonia  mydas  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

Eretmochetys  imbficata _ 

Lapidochetys  kempii 

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA 

TURTLE,  LOGGERHEAD  SEA  

Dermochelys  coriacea  _.... 

Caretta  carena  

Haliaeeius  leucocephalus 

Charadnus  melodus 

PINELLAS 

EAGLE,  BALD 

PLOVER,  PIPING  

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

STURGEON,  GULF 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA 

Mycieria  amer)cana 

Picoides  txxealis .- „. 

ACIPENSER                   OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOl). 
Trichechus  manatus 

Drymarchon  corais  coupefi 

Chetonia  mydas  

Ereimocheiys  imdricata „ 

Lep«)ochelys  Kempii 

TURTLE,  HAWKSBILL  SEA  

TURUE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

Demiochelys  conacea  

Carena  carena  

POLK „ 

CARACARA,  AUDUBON'S  CRESTED  .... 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB  

Caracara  chenway  audut)onii 

Hahaeetus  leucocephalus 

Aphetocoma  coerulescens  coenjiescans 

Rostrhamus  sociabilis  plumbeus  

Ammodramus  savannarum  flondanus 

Myctena  amencana 

Picoides  txxeaia „ „ 

NOLINA  BRITTONIANA  

Uatns  ohiingerae 

Bonamia  grarxliftora 

Chionanthus  pygmaeus _.   

CROTALARIA  AVONENSIS  ..„ 

Hypencum  cumulicoJa _ 

Luptnus  andorum  

Warea  carten  , 

Prunus  geniculata  

PLANTS  

REPTILES 

KITE,  EVERGLADE  SNAIL  

SPARROW,  FLORIDA  GRASSHOPPER 
STORK,  WOOD  

,■#■ 

WOODPECKER,  RED<XXKAOED  

BEARGRASS,  BRITTON'S 

BLAZING  STAR,  SCRUB  ...„ 

BONAMIA,  FLORIDA 

FRINGE  TREE,  PYGMY 

HAREBELLS,  AVON  PARK 

HYPERICUM,  HIGHI  ANDS  SCRUB 

LUPINE,  SCRUB  ™ 

MUSTARD.  CARTER'S  „ 

PLUM,  SCRUB  

POLYGALA,  LEWTON-S  

ROSEMARY,  SHORTLEAVED 

POLYGALA  LEWTONII  

CONRADtNA  BREVI  FOLIA 

SANDLACE  

POLYGONELLA  MYRIOPHYLLA 

WAREA,  WIDELEAF „.. 

WHITLOW-WORT.  PAPERY _ 

WINGS.  PK3E0N „. 

WIREWEED  

Warea  amplexifoila  

Paronychia  chartacea  

CUTORIA  FRAGRANS  

Polygonella  basiramia 

ZIZIPHUS,  FLORIDA  

SKINK,  BLUETAILED  MOLE 

Ziziphus  celata „ „._.„„._ 

Eumeces  egregius  lividus 

Neoseps  reynoldsi  „_ .......™... 

BIRDS 

SKINK,  SAND  

SNAKE,  EASTERN  INDIGO 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB  .^.   .-. 

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

STURGEON,  SHORTNOSE 

PUTNAM 

Drymarchon  corais  couperi „ 

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Mycteria  amencana 

Picotdes  Porealis ...™._........ 

FISHES  

Acipenser  brevirostrum _ 

Trichechus  manatus 

MAMMALS  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 
ROSEMARY.  ETONIA 

PLANTS  

CONRADINA  ETONIA  

Eryngium  cuneitolium 

Drymarction  corais  cooperi 

Ambvstofna  cinQulatum 

SANTA  ROSA 

REPTILES 

AMPHIBIANS  

BIRDS  

FISHES  

REPTILES 

BIRDS 

SNAKEROOT 

SNAKE,  EASTERN  INDIGO 

FLATWOODS  SALAMANDER 

PLOVER,  PIPING  

Charadnus  metodus 

Myctena  amencana 

Peoides  borealis 

ACIPENSER                   OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOt). 
Drymarchon  corais  coupen 

STORK,  WOOD 

WOODPECKER,  RED^XXaUDED 
STURGEON,  GULF 

SNAKE,  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

Chetonia  mydas 

TURTLE,  HAWKSBILL  SEA  

Erf>tfnocN^iys  imbficata , 

TURTLE.  KEMP'S  (ATLANTA)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

Lepidochelys  kempii 

Dermochelys  conacea  .* 

Carena  caretta 

Caracara  chenway  audubonii  

Haliaeetus  leucocephalus „ 

SARASOTA 

CARACARA,  AUDUBON'S  CRESTED  .... 

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB „.  1 
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II.  County/Species  List— Continued 

n-he  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  "Plated  through  July  8  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


SEMINOLE 


ST.  JOHNS 


ST.  LUCIE 


Group  name 


MAMMALS 
REPTILES  . 


BIRDS  

MAMMALS 
REPTILES 
BIROS  


MAMMALS 
REPTILES  . 


BIRDS 


SUMTER 


SUWANNEE 


TAYLOR 


BIRDS 


UNION, 


VOLUSIA 


Inverse  name 


MAMMALS 
PLANTS  ... 
REPTILES 


REPTILES 
BIRDS  

FISHES  .... 

REPTILES 
BIRDS  

FISHES  .... 

MAMMALS 
REPTILES 


BIRDS  

CLAMS  .... 
REPTILES 
BIRDS  


PLOVER,  PIPING  

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SNAKE.  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

EAGLE,  BALD 

JAY,  FLORIDA  SCRUB  

STORK,  WOOD  -... 

WOODPECKER.  RED-COCKADED  

MANATEE.  WEST  INDIAN  (FLORIDA)  .... 

SNAKE.  EASTERN  INDIGO 

EAGLE.  BALD 

JAY,  FLORIDA  SCRUB 

PLOVER,  PIPING  

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 
MOUSE,  ANASTASIA  ISLAND  BEACH  ... 

SNAKE,  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  KEMP-S  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

CARACARA,  AUDUBON'S  CRESTED  .... 

EAGLE.  BALD 

JAY.  FLORIDA  SCRUB  

KITE.  EVERGLADE  SNAIL  

PLOVER.  PIPING 

STORK,  WOOD  

WOODPECKER.  RED-COCKADED  

MANATEE.  WEST  INDIAN  (FLORIDA)  .... 

MOUSE.  SOUTHEASTERN  BEACH 

MINT.  LAKELA-S  

PRICKLY-APPLE.  FRAGRANT  

SNAKE.  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

EAGLE.  BALD ... 

JAY,  FLORIDA  SCRUB  

KITE,  EVERGLADE  SNAIL 

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

SNAKE,  EASTERN  INDIGO 

EAGLE,  BALD 

STORK,  WOOD  

WOODPECKER.  RED-COCKADED  

STURGEON.  GULF  


Scientific  name 


SNAKE.  EASTERN  INDIGO 

EAGLE.  BALD 

PLOVER.  PIPING  

STORK.  WOOD  

WOODPECKER,  RED-COCKADED 
STURGEON.  GULF  


MANATEE.  WEST  INDIAN  (FLORIDA)  .... 

SNAKE,  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LOGGERHEAD  SEA  

STORK.  WOOD  

WOODPECKER.  RED-COCKADED  

OVAL  PIGTOE  

SNAKE.  EASTERN  INDIGO 

EAGLE.  BALD 

JAY.  FLORIDA  SCRUB  


Charadrius  melodus 

Mycteria  amehcana 

Picoides  borealis 

Trichechus  manatus 

Drymarchon  corals  couperi 

Chelonia  mydas  

Eretmochelys  Imbricata 

Lepldochelys  kempii 


Deimochelys  coriacea  

Caretta  caretta ~ 

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Mycteria  americana 

Picoides  tx)realis 

Trichechus  manatus 

Drymarchon  corais  couperi 

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Charadnus  melodus 

Mycteria  amehcana 

Picoides  txjrealis 

Trichechus  manatus 

Peromyscus  polionotus  phasma 

Drymarchon  corais  couperi 

Chelonia  mydas  

Eretmochelys  imbricata 

Lepldochelys  kempii 


Dermochelys  conacea  ~ 

Caretta  caretta 

Caracara  cheriway  audutwnii  

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Rostrhamus  socialjilis  plumbeus  

Charadnus  melodus 

Mycteria  americana ., 

Picoides  borealis 

Trichechus  manatus 

Peromyscus  polionotus  niveiventris 

Dicerandra  immaculate 

Cereus  eriophorus  var.  fragrans 

Drymarchon  corais  couperi 

Chelonia  mydas  

Eretmochelys  imbricata 

Lepldochelys  kempii 


Status 


Dermochelys  coriacea  

Caretta  caretta  

Haliaeetus  leucocephalus 

Aphelocoma  coerulescens  coerulescens 

Rostrhamus  sociabilis  plumt)eus  

Mycteria  americana 

Picoides  txjrealis 

Drymarchon  corais  couperi 

Haliaeetus  leucocephalus 

Mycteria  americana 

Picoides  txjrealis 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Drymarchon  corais  couperi 

Haliaeetus  leucocephalus 

Charadrius  melodus 

Mycteria  americana 

Picoides  Ixwealis 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Trichechus  manatus 

Drymarchon  corais  couperi 

Chelonia  mydas 

LejJidochelys  kempii 


Caretta  caretta 

Mycteria  americana 

Picoides  tjorealis 

Pleurot)ema  pyriforme 

Drymarchon  corais  couperi 

Haliaeetus  leucocephalus  — 

Aphelocoma  coerulescens  coerulescens 


E.  T 

E 

E 

E 

T 

E.T 

E 

E 

E 

T 

T 

T 

E 

E 

E 

T 

T 

T 

E.T 
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E 

E 

E 
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E.T 

E 

E 

E 

T 
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E.T 
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E 

E 
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E 
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E.T 
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County/Species  List— Continued 

s  by  State  and  County.  K  h<w  „„^,  vivyB"~  unvu^i  uuiy  »,  ■? 
'  either  endangered  or  ttveatef>ed  within  the  specified  county.] 


[The  foDowinc)  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  K  has  been  updated  through  July  8.  1998.  Species 
hsted  below  with  a  status  of  both  E  arnJ  T  are  generally  ^ithttr  an/tannarart  nr  thrao*a»kH  u.i«hin  »k<>  ^,^.^^ti.^  .w^..^.  i 


State/County 


WAKULLA 


WALTON 


WASHINGTON 


Group  name 


MAMMALS 
PLANTS  ... 
REPTILES 


GUAM 


GUAM 


IDAHO 


ADA 


ADAMS 


Inverse  name 


AMPHIBIANS 
BIRDS  

FISHES  

MAMMALS  ... 
REPTILES  .... 


AMPHIBIANS 
BIRDS  

FISHES  

MAMMALS  .„ 

PLANTS  

REPTILES  .... 


AMPHIBIANS 
BIRDS  

REPTILES  .... 
BIRDS  


KITE.  EVERGLADE  SNAIL  „ „ 

PLOVER,  PIPING  

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

PAWPAW,  RUGEL-S  

SNAKE,  ATLANTIC  SALT  MARSH  

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

FLATWOODS  SALAMANDER  

EAGLE,  BALD 

PLOVER,  PIPING  

STORK,  WOOD  

WOODPECKER,  RED-COCKADED  

STURGEON,  GULF „ 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SNAKE,  EASTERN  INDIGO 

TURTLE.  GREEN  SEA 

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LOGGERHEAD  SEA  

FLATWOODS  SALAMANDER  

PLOVER,  PIPING  

STORK,  WOOD  ..; 

WOODPECKER,  RED-COCKADED  

DARTER,  OKALOOSA  

STURGEON,  GULF  


MAMMALS 

PUWTS  ... 
REPTILES 

BIRDS  

FISHES  .... 

BIRDS  

FISHES  .... 


MOUSE,  CHOCTAWHATCHEE  BEACH 

MEADOWRUE,  COOLEY'S 

SNAKE,  EASTERN  INDIGO 

TURTLE,  GREEN  SEA _ 

TURTLE.  HAWKSBILL  SEA  

TURTLE.  KEMPS  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

FLATWOODS  SALAMANDER  

STORK,  WOOD  

WOODPECKER.  RED-COCKADED  

SNAKE,  EASTERN  INDIGO 


BROADBILU  GUAM  

CROW,  MARIANA  

KINGFISHER,  GUAM  MCRONESIAN 

MALLARD,  MARIANA 

MOORHEN,  MARIANA  COMMON  

RAIL,  GUAM  

SWIFTLET,  MARIANA  GRAY 

(.VANIKORO). 

WHITE-EYE,  BRIDLED  (NOSSA)  

BAT,  LITTLE  MARIANA  FRUIT 

BAT,  MARIANA  FRUIT „. 

DUGONG  - „ 

HAYUN  UGU  (TRONKON  GUAFI) 

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  


FALCON,  PEREGRINE  

TROUT.  BUa  (COLUMBIA  RIVER  POP- 
ULATION). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

STEELHEAD,  SNAKE  RIVER  BASIN 
POPUUTION. 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 


Scientific  name 


Rostrtiamus  sociabilis  ptumbeus  

Charadhus  mekxlus 

Mycteria  amencana 

PcoKJes  borealls ;. 

Trichechus  manatu$ ._„_„ 

Deehngottiamus  rugeH 

Nerodia  fasciata  taenlata 

Drymarchon  corals  couperi 

Chelonia  mydas  

Eretmoctielys  imtxicata 

Lepidochelys  kempii 


Status 


Dermochelys  coriacea  „ 

Carena  caretta  

Amtjystoma  cingulatum 

Haliaeetus  leucocephalus 

Charadnus  mekxJus „ 

Myctena  amencana 

Picoides  borealls 

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Tnchechus  manatus 

Drymarction  corais  couperi  ..„ 

Crielonia  mydas  

Lepidochelys  Kempii 


Caretta  caretta  

Amt>ystoma  cingulatum 

Charadnus  melodus 

Myctena  amencana 

Picoides  twrealis 

Etheostoma  okaloosae  

ACIPENSER  OXYRHYNCHUS 

(-OXYRHYNCHUS  DESOTOI). 

Peromyscus  polionotus  allophrys  

Thalictrum  cooteyi 

Drymarchon  corais  couperi 

Chelonia  mydas  „ „ 

Eretmochelys  imt>ricata 

Lepidochelys  kempii 

Dermochelys  conacaa  

Caretta  caretta  

Amt>ystoma  cingulatum 

Myctena  amencana 

Picoides  borealis _. 

Drynwrchon  corais  couperi 


Myiagra  freycineti 

Corvus  kut)aryi 

Halcyon  cinnamonnina  cinnamofnina 

Anas  oostaletl  

Galiinula  chloropus  guami  

Rallus  owstoni „ 

Aerodramus  vanikorensis  bartschi .... 


Zosterops  conspiciilata  conspiciNata  . 

Pteropus  tokudae 

Pteropus  manannus  manannus 

Dugong  dugon  

Senanthes  nelsonii 

Chek>nia  mydas  

Eretmochelys  imbricata 


Faico  pereghnus 

Salvelinus  confluentus 


Haliaeetus  leucocephalus  ... 

Fakx)  peregnnus  

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 


Oncoftiyrxrfius     mykiss. 

Basin  ESU). 
Salvelmus  confluentus  ... 


(Snake    River 
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II.  County/Species  List— Continued 

n-he  foilowina  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, J  998.  Species 
[The  tollowing  1^  Kw^KStus  ofb<Sh  Eind  T  are  generally  either  endangered  or  threatened  within  the  speafied  county.] 


State/County 


BANNOCK  .. 
BEAR  LAKE 
BENEWAH  .. 


BINGHAM 
BLAINE  .... 


BOISE 


BONNER 


BONNEVILLE  . 
BOUNDARY  .. 


Group  name 


MAMMALS 


BIROS  .. 

BIRDS  .. 

BIROS  .. 
FISHES 


MAMMALS 

BIRDS  

BIRDS  

FISHES  


MAMMALS 

BIRDS  

FISHES  


MAMMALS 
BIRDS  


FISHES 


MAMMALS 


BIRDS 


BUTTE 


CAMAS  ... 
CANYON  . 

CARIBOU 
CASSIA  ... 
CLARK  .... 


MAMMALS 

BIRDS  

FISHES  


MAMMALS 


BIRDS  .. 

FISHES 
BIRDS  .. 

FISHES 
BIRDS  .. 

FISHES 

BIRDS  .. 

BIRDS  .. 

BIRDS  . 


CLEARWATER 


CUSTER 


ELMORE 


MAMMALS 

BIRDS  

FISHES  


MAMMALS 


BIRDS  .. 
FISHES 


MAMMALS 

BIRDS  

FISHES  


Inverse  name 


Scientific  name 


SQUIRRE  NORTHERN  IDAHO  GROUND 

WOLF,  GRAY  

EAGLE,  BALD 

FALCON,  PEREGRINE  

EAGLE,  BALD 

FALCON,  PEREGRINE 

EAGLE,  BALD 

SALMON,    CHINOOK    {SNAKE    RIVER 

FALL  RUN). 
TROUT.  BULL  (COLUMBIA  RIVER  ESU) 

WOLF,  GRAY  

EAGLE,  BALD ; 

EAGLE,  BALD - 

SALMON,    CHINOOK    (SNAKE    RIVER 
SPRING/SUMMER). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT.  BULL  (COLUMBIA  RIVER  ESU) 

WOLF,  GRAY  ~ 

EAGLE.  BALD 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

WOLF.  GRAY  

EAGLE.  BALD „ 

FALCON,  PEREGRINE  

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

BEAR,  GRIZZLY  

CARIBOU,  WOODLAND  _ 

WOLF,  GRAY  ., 

EAGLE,  BALD 

FALCON,  PEREGRINE  

WOLF.  GRAY  

EAGLE.  BALD 

STURGEON.  WHITE  (KOOTENAI  RIVER 

POP.). 
TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATKJN). 

BEAR.  GRIZZLY 

CARIBOU.  WOODLAND  

WOLF,  GRAY  

EAGLE,  BALD _ - 

FALCON,  PEREGRINE  

TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE,  BALD 

TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE,  BALD 

FALCON,  PEREGRINE  

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

EAGLE.  BALD 

FALCON.  PEREGRINE  

EAGLE.  BALD --. 

FALCON.  PEREGRINE  

EAGLE,  BALD 

FALCX>N,  PEREGRINE  : 

WOLF,  GRAY  

EAGLE.  BALD 

SALMON.    CHINOOK    (SNAKE    RIVER 
FAa  RUN). 

SALMON,    CHINOOK    (SNAKE    RIVER 
SPRING/SUMMER). 

STEELHEAD.    SNAKE    RIVER    BASIN 
POPULATION. 

TROUT.  BUa  (COLUMBIA  RIVER  POP- 
ULATION). 

BEAR,  GRIZZLY  

WOLF,  GRAY  

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,    CHINOOK    (SNAKE    RIVER 
SPRING/SUMMER). 

SALMON.  SNAKE  RIVER  SOCKEYE 

STEELHEAD.    SNAKE    RIVER    BASIN 
POPULATION. 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

WOLF.  GRAY  

EAGLE,  BALD 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 


Spermophilus  brunneus  txunneus 

Canis  lupus 

Haliaeetus  leucocephalus 

Faico  peregrinus 

Haliaeetus  leucocephalus „... 

FaIco  peregrinus — 

Haliaeetus  leucocephalus 

Oncortiynchus  tshawytscha 


Salvelinus  confluentus 

Canis  lupus 

Haliaeetus  leucocephalus  ... 
Haliaeetus  leucocephalus  ... 
OTKorhynchus  tshawytscha 


Oncortiynchus  nerka  ... 
Salvelinus  confluentus 
Canis  lupus 


Klaliaeetus  leucocephalus 
Salvelinus  confluentus  ..... 


Canis  lupus 

Haliaeetus  leucocephalus 

FaIco  peregrinus  

Salvelinus  confluentus  


Ursus  arctos  (-U.a.  horribilis) 
Rangifer  tarandus  caritXHJ  ..... 

Canis  lupus - 

Hahaeeius  leucocephalus  . — 

Falco  peregrinus - 

Canis  lupus  

Haiiaeeius  leucocephalus 

Acipenser  transmontanus 


Salvelinus  confluentus 


Ursus  arctos  ('U.a.  horribHis) 
Rangifer  tarandus  caritMu  ..... 

Canis  lupus 

Haliaeetus  leucocephalus 

Falco  peregrinus 

Salvelinus  confluentus 

Haliaeetus  leucocephalus  ...... 

SalveHnus  confluentus -. 

Haliaeetus  leucocephalus  . — 

Falco  peregrinus 

Salveiinus  confluentus ~ 


Haliaeetus  leucocephalus  .... 

Falco  peregrinus 

Hafiaeetus  leucocephalus  .... 

Falco  peregrinus 

Haiiaeeius  leucocephalus  .... 

Falco  peregrinus 

Canis  lupus — 

hHaHaeetus  leucocephalus  .... 
Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 


Status 


Oncorhynchus    nrykiss. 

Basin  ESU). 
Salveiinus  confluentus  .. 


(Snake     River 


Ursus  arctos  (-U.a.  horribire) 

Canis  lupus 

Haliaeetus  leucocephalus  ...... 

Falco  peregrinus 

Oncofhynchus  tshawytscha  ... 


T 
E.T 

T 
E 
T 
E 
T 
T 

T 
E.T 

T 
T 
T 

E 
T 
E.T 

T 
T 

E.T 

T 
E 
T 

T 

D,  E 
E,T 

T 
E 
E.T 

T 
E 


T 
E 
E.T 

T 
E 
T 
T 
T 
T 
E 
T 

T 

E 

T 

E 

T 

E      ^ 

E.T 

T 

T 

T 

T 

T 

T 
E.T 

T 
E 
T 


Oncorhynchus  nert<a E 


Oncofhynchus    mykiss,    (Snake    River 

Basin  ESU). 
Salvelinus  confluentus 


Canis  lupus „ 

HaKaeelus  leucocephalus 
Salvelinus  confluentus 


E.T 

T 
T 
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II.  County/Species  List— Continued 


[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t)een  updated  ttirough  July  8  1998  Species 
listed  betow  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


FRANKLIN 
FREMONT 

GEM  

GOODING 

IDAHO 


Group  name 


SNAILS 


JEFFERSON 

JEROME  

KOOTENAI  .. 


UTAH, 


LEMHI  ... 


BIRDS  

BIRDS  

MAMMALS 

BIRDS  

FISHES  .... 

BIRDS  

SNAILS  .... 

BIRDS  

FISHES  .... 


LEWIS  .„ 


MADISON  ... 
MINIDOKA  .. 
NEZ  PERCE 


OWYHEE 


MAMMALS 

PLANTS  ... 
BIRDS  

BIRDS  

BIRDS  

FISHES  .... 

MAMMALS 
PLANTS  ... 
FISHES  .... 

PLANTS  ... 

BIRDS  

FISHES  .... 


MAMMALS 

BIRDS  

FISHES  .-.. 


BIRDS  .. 

FISHES 

SNAILS 


Inverse  name 


LIMPET.  BANBURY  SPRINGS 

SNAIL,  BLISS  RAPIDS 

SNAIL.  SNAKE  RIVER  PHYSA 

SNAIL.  UTAH  VALVATA  

SPRINGSNAIL.  IDAHO 

EAGLE.  BALD 

EAGLE,  BALD 

FALCON,  PEREGRINE  

BEAR,  GRIZZLY 

WOLF,  GRAY  _ 

EAGLE,  BALD  . 


BIRDS  . 
BIRDS  . 
BIROS  . 
FISHES 


TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE,  BALD 

UMPET,  BANBURY  SPRINGS  

SNAIL  BLISS  RAPIDS 

SNAIL,  SNAKE  RIVER  PHYSA 

SNAIL,  UTAH  VALVATA  

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,    CHINOOK    (SNAKE    RIVER 

FAU  RUN). 
SALMON,    CHINOOK    (SNAKE    RIVER 
SPRING/SUMMER). 

SALMON,  SNAKE  RIVER  SOCKEYE  

STEELHEAD.     SNAKE     RIVER     BASIN 

POPULATION. 
TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

BEAR,  GRIZZLY 

WOLF,  GRAY  

FOUR-O'CLOCK,  MACFARLANFS 

EAGLE,  BALD „.. 

FALCON.  PEREGRINE  _ 

EAGLE,  BALD _ 

EAGLE,  BALD 

FALCON.  PEREGRINE 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

WOLF,  GRAY  

HOWELLIA,  WATER  

SALMON,    CHINOOK    (SNAKE    RIVER 

FALL  RUN). 
TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

HOWELLIA,  WATER  

EAGLE,  BALD _ 

SALMON,    CHINOOK    (SNAKE    RIVER 
SPRING/SUMMER). 

SALMON,  SNAKE  RIVER  SOCKEYE 

STEELHEAD,  SNAKE  RIVER  BASIN  

POPULATION  : 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

WOLF,  GRAY  „ 

EAGLE,  BALD 

SALMON,    CHINOOK    (SNAKE    RIVER 

FALL  RUN). 
SALMON.    CHINCXDK    (SNAKE    RIVER 
SPRING/SUMMER). 

SALMON,  SNAKE  RIVER  SOCKEYE 

STEELHEAD,    SNAKE    RIVER    BASIN 

POPULATION. 
TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

EAGLE,  BALD 

EAGLE.  BALD 

EAGLE,  BALD _ 

SALMON.    CHINOOK    (SNAKE    RIVER 

FALL  RUN). 
SALMON.    CHINOOK    (SNAKE    RIVER 
SPRING/SUMMER). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

TROUT.     BULL     (JARBRIDGE     RIVER 
ESU). 

SNAIL.  SNAKE  RIVER  PHYSA 

SPRINGSNAIL.  BRUNEAU  HOT  


Scientific  name 


Lanx  n.  sp  

Family  Hydrobiidae  n.  ap 

Physa  natricina  

Valvata  utahensis 

Fonfelicella  idahoensis 

Haliaeetus  leucocephahjs 

Haliaeetus  leucocephahis 

Faico  peregnnus  

Ursus  arctos  (-U.a.  horriMis) 

Canis  lupus  _ 

Haliaeetus  leucocephalus 

Salvelinus  confluentus  

Haliaeetus  leucocephalus 

Lanx  n.  sp  

Family  Hydrobiidae  n.  sp 

Ptiysa  natricina  

Vatvata  utahensis 

Haliaeetus  leucocephalus 

Fateo  peregnnus  

Oncortiynchus  tshawytscha  ... 


Oncortiynchus  tshawytscha 


Oncortiynchus  nertca 

Oncortiynchus     mykiss. 

Basin  ESU). 
Salvelinus  connuentus  ... 


(Snake     River 


Ursus  arctos  (-U.a.  horribilis) 

CanIs  lupus 

Mlrabills  macfarlanei  

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Haliaeetus  leucocephalus 

Haliaeetus  leucocephalus , 

FaIco  peregnnus  

Salvelinus  confluentus  ..., 


CanIs  lupus  

Howellia  aquatilis  

Oncorhynchus  tshawytscha 

Salvelinus  confluentus 

Howellia  aquatilis  

Haliaeetus  leucocephalus  ..., 
Oncorhynchus  tshawytscfta  . 


Oncorhynchus  nerKa 

Oncorhynchus  mykiss,  (Snake 

River  Basin  ESU)  

Salvelinus  confluentus  


Canis  lupus  

Haliaeetus  leucocephalus  ... 
Oncortiynchus  tshawytscha 

Oicorhynchus  tshawytscha 

Oncorhynchus  nerka 

Oncortiynchus     mykiss. 

Basin  ESU). 
Salvelinus  confluentus  ... 


(Snake     River 


Haliaeetus  leucocephalus 
Haliaeetus  leucocephalus 
Haliaeetus  leucocephalus  ... 
Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 


Oncorhynchus  nerta  ... 
Salvelinus  confluentus 


Haliaeetus  leucocephalus 

FaIco  peregnnus 

Salvelinus  confluentus  


Physa  natricina  

Pyrgukipsis  bruneauenis . 


Status 


E 

T 

E 

E 

E 

T 

T 

E 

T 

E.T 

T 

T 

T 

E 

T 

E 

E 

T 

E 

T 


T 
E.T 

T 

T 

E 

T     • 

T 

E 

T 

E.T 

T 
T 

T 
T 
T 
T 

E 
T 


E.T 

T 
T 
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II.  County/Species  List— Continued 

fThe  followina  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8. 1998.  Species 
The  'o"o«""9J^  bllowv^ha  Status  of  both  E  and  T  are  generally  either  endangered  or  threatened  wrthin  the  speaTied  county.] 


State/County 


PAYETTE 


POWER 

SHOSHONE 


TETON  

TWIN  FALl^ 


VALLEY 


WASHINGTON 


Group  name 


BIROS  .. 
FISHES 


BIROS  .. 
SNAILS 
BIRDS  .. 
FISHES 


MAMMALS 

MAMMALS 

BIRDS  

SNAILS  


BIRDS  .. 
FISHES 


MAMMALS 


LOUISIANA 


ACADIA 
ALLEN  .. 


ASCENSION 


ASSUMPTION 


AVOYELLES 


BEAUREGARD 


BIENVILLE 
BOSSIER  .. 


BIROS  .. 
FISHES 


BIROS  .. 
BIROS  .. 

BIROS  .. 

CLAMS  . 
FISHES 


BIROS 


MAMMALS 

BIRDS  

FISHES  

BIRDS  


BIROS 


BIROS 


CADDO 


CALCASIEU 
CALOWEU  . 

CAMERON  .. 


CATAHOULA 


CLAIBORNE 


CONCORDIA 


FISHES 
BIRDS  .. 

FISHES 
BIROS  .. 
BIROS  .. 
FISHES 
BIRDS  .. 


Inverse  name 


REPTILES  . 

BIROS  

FISHES  

MAMMALS 
BIROS  


FISHES  

MAMMALS 


SPRINGSNAIL.  IDAHO  ; 

EAGLE,  BALD 

SALMON.    CHINOOK    (SNAKE    RIVER 

SPRING/SUMMER). 
TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE.  BALD 

SNAIL,  UTAH  VALVATA  

EAGLE.  BALD - 

SALMON,    CHINOOK    (SNAKE    RIVER 

FALL  RUN). 
TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

BEAR.  GRIZZLY 

WOLF.  GRAY  - — 

BEAR,  GRIZZLY 

EAGLE.  BALD 


SNAIL  BUSS  RAPIDS 

SNAIL  SNAKE  RIVER  PHYSA 

EAGLE,  BALD ~ 

FALCON.  PEREGRINE  

SALMON.  CHINOOK 

SALMON.  CHINOOK  (SNAKE  RIVER 
FAa  RUN). 

SALMON.  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON.  SNAKE  RIVER  SOCKEYE 

STEELHEAD,  SNAKE  RIVER  BASIN 
POPULATION. 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

SQUIRREL  NORTHERN  IDAHO 
GROUND. 

WOLF,  GRAY  

EAGLE.  BALD 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 


FALCON.  ARCTIC  PEREGRINE 

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER.  RED<XXKADED 

EAGLE,  BALD 

FALCON.  ARCTIC  PEREGRINE 

HEELSPLITTER.  INFLATED  

STURGEON,  GULF „ 


Scientific  name 


STURGEON.  PAaiD  

EAGLE,  BALD 

FALCON.  ARCTC  PEREGRINE  .._ 

BEAR.  LOUISIANA  BLACK  

FALCON.  ARCTIC  PEREGRINE 

STURGEON.  PALLID  

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER,  REI>COCKADED  ..;.. 

EAGLE.  BALD 

FALCON,  ARCTK;  PEREGRINE 

EAGLE,  BALD 

FALCON,  ARCTC  PEREGRINE 

WOODPECKER.  REI>COCKADE0  

STURGEON.  PALUD 

EAGLE.  BALD 

FALCON,  ARCTIC  PEREGRINE „ 

STURGEON,  PALLID  

FALCON.  ARCTIC  PEREGRINE 

FALCON.  ARCTIC  PEREGRINE 

STURGEON,  PALLID  

FALCON,  ARCTIC  PEREGRINE 

PEUCAN.  BROWN 

PLOVER.  PIPING  

TURTLE,  KBWtfS  (ATLANTIC)  RIDLEY 
SEA. 

FALCON.  ARCTIC  PEREGRINE 

STURGEON,  PAUID  

BEAR,  LOUISIANA  BLACK „ 

EAGLE.  BALD 

FALCON.  ARCTIC  PEREGRINE 

WOODPECKER.  REO-COCKADED  

STURGEON.  PALUD  

BEAR.  AMERICAN  BLACK 

BEAR.  LOUISIANA  BLACK  


Fontelicella  kJalioensis 

Haliaeetus  leucocephalus  ... 
Oncorhynchus  tshawytscha 

Salvelinus  confluentus 

Haliaeetus  leucocephalus  ... 

Valvata  utahensis 

Haliaeetus  leucocephalus  ~. 
Oncorttynchus  tshawytscha 


Salvelinus  confluentus 

Ursus  arctos  (-U.a.  horribilis) 

Canis  lupus 

Ursus  arctos  (-U.a.  horribilis) 
Haliaeetus  leucocephalus  — 

Family  Hydrobiidae  n.  sp „ 

Physa  natricina  — 

Haliaeetus  leucocephalus  — 

Faico  pereghnus 

Oncorhynchus  tshawytscha  ... 
Oncorhynchus  tshawytscha  ... 


Oncorhynchus  tshawytscha 


Status 


Oncorhynchus  neika 

Oncorhynchus    mykiss. 

Basin  ESU). 
Salvelinus  confluentus  ... 


(Snake    River 


Spermophilus  t>runneus  brunneus 


Canis  lupus 

Haliaeetus  leucocephalus 
Salvelinus  confluentus 


FaIco  peregrinus  tundrius  

FaIco  peregrinus  tundrius  

Picoides  borealis - 

Haliaeetus  leucocephalus 

FaIco  peregrinus  tundrius 

PotamHus  inflatus 

Acipenser    oxyrhynchus    (-oxyrhynchus 
desoioO. 

Scaphirhynchus  atous ~ 

HaKaeeius  leucocephalus  „ 

FaIco  peregrinus  tundrius 

Ursus  americanus  luteolus  .. «~ 

FaIco  peregrinus  tundrius .~. 

Scaphirhynchus  albus 

FaIco  peregrinus  tundrius . ~... 

Picoides  borealis 

Haliaeetus  leucocephalus 

FaIco  peregrinus  tundrius ..•■ 

Haliaeetus  leucocephalus 

FaIco  peregrinus  tundrius 

Picoides  borealis 

Scaphirhynchus  albus ...^ 

Haliaeetus  leucocephalus . — , 

FaIco  peregrinus  tundrius 

Scaphirhynchus  albus 

FaIco  peregrinus  tundrius ~. 

FaIco  peregrinus  tundrius . 

Scaphirhynchus  aS)us 

Falco  peregrinus  tundrius . 

Pelicanus  oocidentalis „» . 

Charadrius  melodus ~ 

Lepidochelys  kempii 


Falco  peregrinus  tundrius  .. 

Scaphirhynchus  albus 

Ursus  americanus  luteolus 
Haliaeetus  leucocephalus  .. 
Falco  peregrinus  tundrius  .. 

Picoides  borealis 

Scaphirhynchus  aKHJS 

Ursus  americanus 


E 
T 
T 

T 
T 
E 
T 
T 

T 
T 
E.T 

T 
T 
T 
E 
T 
E 
E 
T 


E.T 

T 
T 


T 
T 
E 
T 
T 
T 
T 

E 

T 

T 

T 

T 

E 

T 

E 

T    ■ 

T 

T 

T 

E^ 

E 

T 

T 

E 

T 

T 

E 

T  ■  - 

E 

E.T 

E 

T 

E 

T- 

T 

T  — 

E 

E 

T 


Ursus  americanus  luteolus I  T 
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II.  County/Species  List— Continued 

[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  CkHjnty.  It  has  been  updated  through  July  8  1998  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.) 


State/County 

DE  SOTO 

EAST  BATON  

ROUGE 


EAST  CARROLL  . 

EAST  FELICIANA 
EVANGELINE  

FRANKLIN  

GRANT 


IBERIA 


LINCOLN 

LIVINGSTON 


MADISON 


MOREHOUSE . 


NATCHITOCHES 


ORLEANS 


Group  name 


BIROS 
BIROS 


CLAk^  . 
FISHES 


BIROS 


IBERVILLE  .. 

JACKSON  ... 
JEFFERSON 


FISHES 
BIRDS  .. 
BIRDS  .. 


BIRDS  

FISHES  

MAMMALS 
BIROS 


CLAMS  

FISHES  

MAMMALS 
BIROS  


FISHES  

MAMMALS 

BIRDS  

FISHES  

MAMMALS 

BIRDS  

BIRDS  


JEFFERSON  DAVIS 
LA  SALLE  

LAFAYETTE  

LAFOURCHE  


FISHES  .... 
REPTILES 


BIRDS 
BIRDS 


BIRDS 
BIRDS 


REPTILES 


BIRDS  .. 
BIROS  .. 

CLAMS  . 
FISHES 

BIROS  .. 


FISHES  

MAMMALS 
BIRDS  


FISHES 
BIROS  .. 


FISHES 
BIROS  .. 

FISHES 


OUACHITA  , 


BIRDS 


Inverse  name 


EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 
EAGLE,  BALD  . 


FALCON,  ARCTIC  PEREGRINE  , 

HEELSPLITTER,  INFLATED  

STURGEON,  GULF , 


FISHES 


STURGEON,  PALLID 

FALCON.  ARCTIC  PEREGRINE 

TERN,        INTERIOR       (POPULATION) 
LEAST. 

STURGEON.  PALLID  

FALCON,  ARCTIC  PEREGRINE 

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER,  RED-COCKADEO  

FALCON,  ARCTIC  PEREGRINE 

STURGEON.  PALLID  

BEAR,  LOUISIANA  BLACK  

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER.  RED-COCKADEO  

PEARLSHELL,  LOUISIANA 

STURGEON,  PALLID  „ 

BEAR,  LOUISIANA  BLACK  

EAGLE.  BALD 

FALCON,  ARCTIC  PEREGRINE 

PELICAN,  BROWN 

PLOVER,  PIPING  

STURGEON,  PALLID  

BEAR.  LOUISIANA  BLACK  

FALCON.  ARCTIC  PEREGRINE 

STURGEON.  PALLID 

BEAR,  LOUISIANA  BLACK  „ 

FALCON,  ARCTIC  PEREGRINE 

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

PELICAN,  BROWN 

PLOVER,  PIPING  

STURGEON,  PALLID 

TURUE.  KEMP'S  (ATLANTIC)  RIDLEY 

SEA. 

FALCON,  ARCTIC  PEREGRINE 

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER,  RED-COCKADEO  

FALCON.  ARCTIC  PEREGRINE 

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

PELICAN.  BROWN  

PLOVER,  PIPING  

TURTLE.  KEMP^  (ATLANTIC)  RIDLEY 

SEA. 

FALCON.  ARCTIC  PEREGRINE 

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER,  RED^XXJKADEO  

HEELSPLITTER.  INFLATED  „_ 

STURGEON.  GULF : 


FALCON.  ARCTIC  PEREGRINE 

TERN.  CALIFORNIA  LEAST 

STURGEON,  PALLID  

BEAR,  LOUISIANA  BLACK  

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER,  RED^XXJKADED 

STURGEON.  PALLID  

EAGLE.  BALD 

FALCON.  ARCTIC  PEREGRINE 

WOODPECKER.  RED-COCKAOED 

STURGEON,  PALLID  

FALCON,  ARCTIC  PEREGRINE 

PEUCAN.  BROWN . 

STURGEON,  GULF „.. 


STURGEON,  PAUIO  

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER,  RED-COCKADEO 
STURGEON.  PALUO  


Scientific  name 


Haliaeetus  leucocephalus 
Faico  peregnnus  tundnus 
Haliaeetus  leucocephalus 

FaIco  peregrinus  tundrius 

Potamilus  inflatus 

Acipenser    oxyrtfynchus 
desotoi). 

Scaphlrtiynchus  albus 

FaIco  peregnnus  tundrius  , 
Stema  antillarum , 


(-oxyrtiynchus 


Scaphrrtiynchus  albus 

FaIco  peregnnus  tundrius  .... 

FaIco  peregnnus  tundrius  

Picoides  borealis , 

FaIco  peregrinus  tundrius  ..... 

Scaphirtiynchus  albus , 

Ursus  amencanus  luteolus  ... 

FaIco  peregnnus  tundnus  

Picoides  borealis 

Margantllera  nembeli  

Scaphirtiynchus  albus 

Ursus  americanus  luteolus  ... 

Haiiaeetus  leucocephalus 

FaIco  peregnnus  tundnus  

Pelicanus  occidentalis 

Charadnus  melodus 

Scaphirtiynchus  albus 

Ursus  aoiencanus  luteohiS  ... 

FaIco  peregnnus  tundrius  

Scaphirtiynchus  albus 

Ursus  americanus  luteolus  ... 

FaIco  peregnnus  tundnus  

Haliaeetus  leucocephalus 

FaIco  peregnnus  tundrius  

Pelicanus  occidentalis 

Charadnus  melodus 

Scaphirhynchus  albus 

Lepidochelys  kempii 


FaIco  peregnnus  tundrius 
Haliaeetus  leucocephalus 
FaIco  peregnnus  tundrius 

Picoides  borealis 

Faico  peregnnus  tundrius 
Heillaeetus  leucocephalus 
FaIco  peregnnus  tundrius 

Pelicanus  occKJentalis 

Charadnus  melodus 

Lepidochelys  kempii 


Fakx)  peregrinus  tundrius 

Fak»  peregrinus  tundrius 

Picoides  borealis 

Potamilus  inflatus 

Acipenser    oxyrhynctius    (-oxyitiynctius 

desotoi). 

Fateo  peregrinus  tundrius 

Stema  antillarum  t)rowni _...„__ 

Scaphirtiynchus  albus 

Ursus  americanus  luteolus  

Haliaeetus  leucocephalus _.. ..„ 

Fak»  peregrinus  tundrius ..._..___™ 

Picoides  borealis 

Scaphirtiynchus  albus 

Haliaeetus  leucocephalus 

Fakx)  peregrinus  tundrius 

Picoides  borealis 

Scaphirtiynchus  albus 

FaIco  peregrinus  tundrius  .„...__„._..„. 

Pelicanus  occidentahs 

Acipenser    oxyrtiynchus    (-oxyrtiynchus 

desotoi). 

Scaphirhynchus  albus 

Haliaeetus  leucoceptialus 

FaIco  peregrinus  tundrius 

Picoides  borealis 

Scaphirhynchus  atMJS 


Status 


T 
T 
T 

T 
T 
T 

E 
T 
E 

E 

T 
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E 

T 

E 

T 

T 

E 

T 

E 

T 

T 

T 

E 

E.T 

E 

T 

T 

E 

T 

T 
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T 

E 

E.T 

E 

E 

T 

T 

T 

E 

T 

T 

T 

E 

E.T 

E 

T 
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II.  County/Species  List— Continued 

fThe  followina  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  throughJuly  8. 1998.  Species 
[The  'o'lown?  J2  Selow  witha  stetus  ofboth  E  and  T  are  generally  either  endangered  or  threatened  within  the  specfied  county.] 


State/County 


PLAQUEMINES 


POINTE  COUPEE 
RARDES  


RED  RIVER 
RICHLAND  .. 


SABJNE 

ST.  BERNARD 


ST.  CHARLES 


ST.  HELENA 
ST.  JAMES  .. 


ST.  JOHN  THE  BAPTIST 


ST.  LANDRY 
ST.  MARTIN  . 
ST.  MARY  .... 


ST.  TAMMANY 


TANGIPAHOA  . 


Group  name 


BIRDS 


FISHES  .... 
REPTILES 


BIRDS  

FISHES  

MAMMALS 
BIRDS  


CLAMS  . 
FISHES 
BIRDS  .. 


FISHES  

BIRDS  

FISHES  

MAMMALS 
BIRDS  


BIRDS 


FISHES 


REPTILES 


BIRDS  .. 
FISHES 


BIRDS  .. 
BIRDS  .. 
FISHES 
BIRDS  .. 

FISHES 


BIRDS  

FISHES  

MAMMALS 

BIRDS  

FISHES  

MAMMALS 
BIRDS  


FISHES  

MAMMALS 

REPTILES  . 


TENSAS 


BIROS 


FISHES 


MAMMALS 
PLANTS  .... 
REPTILES  . 

BIRDS  


FISHES 


REPTILES 
BIRDS  


Inverse  name 


EAGLE,  BALD ' .- 

FALCON.  ARCTIC  PEREGRINE 

PELICAN.  BROWN 

PLOVER,  PIPING  

STURGEON,  PALLID 

TURTLE,  GREEN  SEA 

TURTLE,  KEMP-S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LOGGERHEAD  SEA  

FALCON,  ARCTIC  PEREGRINE 

STURGEON,  PALLID  

BEAR.  LOUISIANA  BLACK  

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER,  RED<XX;KADED  

PEARLSHELL,  LOUISIANA 

STURGEON,  PALLID  

FALCON,  ARCTIC  PEREGRINE 

WOODPECKER,  RED-COCKADED  

STURGEON,  PALLID  

FALCON,  ARCTIC  PEREGRINE 

STURGEON,  PALLID  

BEAR,  LOUISIANA  BUCK 

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

PELICAN,  BROWN 

PLOVER,  PIPING  

STURGEON.  GULF ^ 


Scientific  name 


STURGEON,  PALUD  

TURTLE,  GREEN  SEA 

TURTLE,  KEMPS  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LOGGERHEAD  SEA  

EAGLE, BALD  

FALCON,  ARCTIC  PEREGRINE 

STURGEON,  GULF 


STURGEON,  PALLID  

FALCON,  ARCTIC  PEREGRINE  . 
FALCON,  ARCTIC  PEREGRINE  , 

STURGEON,  PALLID  

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 
STURGEON.  GULF 


STURGEON.  PALLID  

FALCON.  ARCTIC  PEREGRINE 

STURGEON,  PALLID  

BEAR,  LOUISIANA  BLACK 

EAGLE,  BALD 

STURGEON,  PALLID  

BEAR,  LOUISIANA  BLACK  ........'_ 

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

PELICAN,  BROWN 

PLOVER,  PIPING  

STURGEON,  PALLID  

BEAR.  LOUISIANA  BLACK  

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

EAGLE.  BALD 

FALCON,  ARCTIC  PEREGRINE 

PELICAN,  BROWN 

WOODPECKER,  RED-COCKAOED  

STURGEON.  GULF 


BEAR.  LOUISIANA  BLACK 

OUILLWORT.  LOUISIANA  

TORTOISE.  GOPHER  

TURTLE.  RINGED  SAWBACK 

EAGLE.  BALD 

FALCON.  ARCTIC  PEREGRINE 

WOODPECKER.  RED-COCKADED 
STURGEON.  GULF  


TORTOISE.  GOPHER 
EAGLE,  BALD 


Haliaeetus  letjcocephalus 
Faico  peregrinus  tundrius 

Pelicanus  occidentalis 

Charadhus  melodus 

Scaphirtiynchus  albus 

Chelonia  mydas  

Lepidochelys  kempii 


Caretta  caretta 

FaIco  peregrinus  tundrius  . 

Scaphlrtiynchus  albus 

Ursus  americanus  luteolus 
FaIco  peregrinus  tundrius  . 

Picoides  borealis 

Margaritifera  hembeli 

Scaphirtiynchus  alt}us 

FaIco  peregrinus  tundrius  . 

Picoides  borealis 

Scaphlrtiynchus  albus 

FaIco  peregrinus  tundrius  . 

Scaphlrtiynchus  albus 

Ursus  americanus  luteolus 
Haliaeetus  leucocephalus  . 
FaIco  peregrinus  tundrius  . 
Haliaeetus  leucocephalus  . 
FaIco  peregrinus  tundrius  . 

Pelicanus  occidentalis 

Charadrius  melodus 

Acipenser    oxyrtiynchus 
desotot). 

Scaphirhynchus  altHJS 

Chelonia  mydas — 

{.epidochelys  kempii 


(■oxyrtiynchus 


Caretta  caretta 

Haliaeetus  leucocephalus > 

Fak»  peregrinus  tundrius 

Acipenser    oxyrhynctnis    (>oxyrtiynchus 

desotoi). 

Scaphlrtiynchus  albus 

FaIco  peregrinus  tundrius  — , — 

Fateo  peregrinus  tundrius . . 

Scaphirhynchus  albus ~ — ■• — 

Haliaeetus  leucocephalus 

FaIco  peregrinus  tundrius 

Acipenser    oxyrhynchus    («oxyrtiynchus 

desotoi). 

Scaphirhynchus  albus 

FaIco  peregrinus  tundrius . 

Scaphirhynchus  albus 

Ursus  americanus  luteolus 

Haliaeetus  leucocephalus . 

Scaphirhynchus  albus 

Ursus  americanus  luteolus  » 

Haliaeetus  leucocephalus 

FaIco  peregrinus  tundrius  

Pelicanus  occidentalis 

Charadrius  metodus 

Scaphirhynchus  albus 

Ursus  americanus  luteohis  .~ — . — 

Lepidochelys  kempii — . — 


Status 


Haliaeetus  leucocephalus 

Fakx}  peregrinus  tundrius 

Pelicanus  occidentalis .™ 

Picoides  borealis 

Acipenser    oxyrhynchus    (-oxyrtiynchus 

desotoi). 

Ursus  americanus  luteolus 

Isoetes  kxjisianensis — 

Gophems  polyphemus ~. 

Graptemys  oculifera  ..~ .-» 

Haliaeetus  leucocephalus 

FaIco  peregrinus  tundrius 

Picoides  borealis 

Acipenser    oxyrhynchus    (>oxyrhynchus 

desotoi). 

Gophenjs  polyphemus 

Haliaeetus  leucocephalus 


T 

T 

E 

E.T 

E 

E.T 

E 

T 

T 

E 

T 

T 

E 

T 

E 

T 

E 

E 

T 

E 

T 

T 

T 

T 

T 

E 

E.T 

T 

E 
E.T 

E 

T 
T 
T 
T 

E 
T 
T 
E 
T 
T 
T 

E 

T 

E 

T 

T 

E 

T 

T 

T 

E 

E.T 

E 

T 

E 

T 
T 
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E 
T 

T 
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T 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8  1998  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  speafied  county.) 


State/County 


TERREBONNE 


UNION 

VERMIUON 


VERNON  

WASHINGTON 


Group  name 


FISHES  

MAMMALS 
BIRDS  


REPTILES 
BIRDS  


BIROS 


MAMMALS 
REPTILES  . 


WEBSTER 


WEST  BATON  ROUGE 

WEST  CARROa 

WEST  FEUCIANA 


WINN. 


MAINE 


ANDROSCOGGIN 
AROOSTOOK 


CUMBERLAND 


FRANKUN  .. 
HANCOCK  .. 

KENNEBEC 


BIRDS  .. 

BIRDS  .. 
FISHES 


MAMMALS 
PLANTS  .... 
REPTILES  . 

BIRDS  - 


BIRDS  

FISHES  

BIRDS  

FISHES  ..... 

BIROS  

FISHES  

MAMMALS 
BIRDS  ...... 


FISHES  . 
PLANTS 


BIROS 
BIROS 


BIRDS 


KNOX 

UNCOLN 


OXFORD 


PENOBSCOT  .. 
PISCATAQUIS 
SAGADAHOC  . 


SOMERSET  ..;.. 

WALDO 

WASHINGTON 

YORK 


FISHES  . 
PLANTS 
BIRDS  ... 
BIROS  .- 


BIRDS  

PLANTS  .... 

BIRDS  

MAMMALS 

BIRDS  

MAMMALS 

BIRDS  

PLANTS  .... 
BIROS  


BIRDS 
BIRDS 


FISHES  

BIRDS  

MAMMALS 

FISHES  

BIRDS  


BIROS 


PLANTS  ... 

REPTILES 

REPTILES 


Inverse  name 


FALCON,  ARCTIC  PEREGRINE 

STURGEON,  PALLID  

BEAR,  LOUISIANA  BLACK 

EAGLE,  BALD 

FALCON,  ARCTIC  PEREGRINE 

PEUCAN,  BROWN 

PLOVER,  PIPING 

TURTLE.  KEMP^  (ATLANTIC)  RIDLEY 

SEA. 

EAGLE,  BALD 

FALCON,  ARCTTC  PEREGRINE 

WOODPECKEa  REOOOCKADED  

FALCON,  ARCTIC  PEREGRINE „.. 

PEUCAN,  BROWN 

PLOVER,  PIPING  

BEAa  LOUISIANA  BLACK  

TURTLE,  KEMP^  (ATLANTIC)  RIDLEY 

SEA. 

FALCON,  PEREGRINE  

WOODPECKER,  REOCOCKADED  

FALCON.  ARCTIC  PEREGRINE 

STURGEON,  GULF 


BEAR.  LOUISIANA  BLACK  

OmaWORT.  LOUISIANA  

TORTOISE.  GOPHER  

TURTLE.  RINGED  SAWBACK 

EAGLE.  BALD 

FALCON.  ARCnC  PEREGRINE  ._... 
WOODPECKER.  RED<XXXAOEO 

FALCON,  ARCTIC  PEREGRINE 

STURGEON,  PALUD  

FALCON.  ARCTIC  PEREGRINE 

STURGEON,  PALLID  

FALCON,  ARCTK:  PEREGRINE 

STURGEON.  PALUO  „ _... 

BEAR.  LOUISIANA  BLACK  .„ 

FALCON.  ARCTIC  PEREGRINE 

WOODPECKER,  F«l>COCKADED 

STURGEON.  PALUD  

GEOCARPON  MINIMUM  


EAGLE,  BALD 

EAGLE.  BALD 

LOUSEWORT.  FURBISH  

ORCHID,  EASTERN  PRAIRIE  FRINGED 

EAGLE.  BALD 

PLOVER.  PIPING  

STURGEON.  SHORTNOSE _ 

POGONIA.  SMALL  WHORLED 

FALCON.  PEREGRINE 

EAGLE.  BALD  ....„ „. 

FALCON,  PEREGRINE  

EAGLE.  BALD 

POGONIA.  SMAU  WHORLED 

EAGLE.  BALD  - 

COUGAa  EASTERN  

EAGLE.  BALD 

COUGAR,  EASTERN  ™ 

FALCON,  PEREGRINE  

POGONIA.  SMALL  WHORLED  _.. 

EAGLE,  BALD 

FALCON,  PEREGRINE  . 

EAGLE,  BALD 

FALCON,  PEREGRINE  

EAGLE.  BALD 

PLOVER.  PIPING  

STURGEON.  SHORTNOSE 

EAGLE.  BALD 

COUGAR.  EASTERN _ 

STURGEON.  SHORTNOSE 

EAGLE.  BALD : 

TERN.  ROSEATE  .. 

EAGLE.  BALD 

PLOVEa  PIPING  ^ 

POGONIA,  SMAU  WHORLED 

TURTLE,  BOG 

TURTLE.  BOG 


Scientific  name 


Faico  peregrinus  tundrius  . 

Scaphirtiynchus  albus 

Ursus  amencanus  luteokjs  .... 

Haiiaeeius  leucocephalus  .. 

FaIco  peregnnus  tundhus 

Pelicanus  occidentalis _„ 

Ctiaradrius  melodus 

Lepidochelys  kempii  „_„.. 


Haliaeetus  leucocepTialus 
Falco  peregrinus  tundrius 
Picoides  borealis 
Falco  peregrinus  tundrius  .. 

Pelicanus  occidentalis 

Charadrius  melodus 

Ursus  amsricanus  luleolus 
Lepidochelys  kampii 


Falco  peregrinus 
Picoides  borealis 

Falco  paragiinus  tundrius  .„ 

Acipensar    oxyrtiynchus    (-oxyrtiynchus 
desoloi). 

Ursus  americanus  Ueokis 

Isoeies  louisianensis 

Gopherus  polyplMmus 

Graplemys  ocuMara 

Haiiaeelus  leucocephalus  ... 
Falco  peragrinus'turtdrius  ... 

Picoides  borealis 

Falco  peregrinus  tundrius  ... 

Scaphirtfynchus  atxa 

Falco  peregrinus  tundhus  ... 

Scaphirtiynchus  atous 

Falco  peregrinus  tundrius  ... 

Scaphlfftynchus  a>>us „. 

Ursus  americanus  Kiteolus  . 
Falco  peregrinus  tundrius  „. 

Picoides  borealis 

Scaphirt)yrK:hus  albus _. 

Geocarpon  minimum „, 


Haliaeetus  leucocephalus 
Haiiaeelus  leucocephalus 

Pedicularis  turbisriiae 

Platanthera  leucophaea  ... 
Haliaeetus  leucocephalus 
Charadrius  melodus 
Acipenser  brevirostrum  „.. 

Isoiria  medeoloides 

Falco  peregrirHJS  

Haliaeetus  leucocephalus 

Falco  peregrinus 

Haliaeetus  leucocephalus 

Isotria  medeoloides 

Haliaeetus  leucocephalus 

Felis  corKxAy  couguar 

Haiiaeelus  leucocephalus 

Felis  concolor  couguar . 

Falco  peregrinus 

Isotria  medeoloides 

Haliaeetus  leucocephalus 

Falco  peregrinus  

Haliaeetus  leucocephalus  . 

Falco  peregrinus  

Haliaeetus  leucocephalus  . 

Charadrius  melodus 

Acipenser  brevirostrum 

Haliaeetus  leucocephalus  . 

Felis  concolor  couguar 

Acipenser  brevirostrum 

Haiiaeelus  leucocephalus  . 
Stema  dougaW  dougaK  .... 
Haiiaeelus  leucocephalus  . 

Charadrius  melodus 

Isoiria  medeoloides 

Clemmys  muhlenbergii  

Qemmys  muhlenbergM  . 


Status 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  ^f  been  uptoted  ttiroi^h  Ju^  8^^        Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  wrthin  the  speafied  county.) 


State/County 


MASSACHUSETTS 

BARNSTABLE  


BERKSHIRE 
BRISTOL 


DUKES 


ESSEX 


FRANKLIN 


HAMPDEN 


HAMPSHIRE 


MIDDLESEX  . 
NANTUCKET 


NORFOLK  ... 
PLYMOUTH 


SUFFOLK , 


SUFFOLK  

WORCESTER 


Group  name 


REPTILES 
REPTILES 


BIRDS 


PLANTS  ... 
REPTILES 


MAMMALS 

REPTILES  . 
BIRDS  


FISHES  .... 
REPTILES 


BIRDS 


INSECTS 


REPTILES 


BIRDS 


FISHES  .... 
PLANTS  ... 
REPTILES 


BIROS  

FISHES  

MAMMALS 
PLANTS  .... 


BIROS 


FISHES  

MAMMALS 
PLANTS  .... 

BIRDS  

FISHES  

INSECTS  ... 
MAMMALS 


PLANTS  .... 

BIRDS  

MAMMALS 
BIRDS  


REPTILES 


REPTILES 


BIRDS 


REPTILES 


BIRDS  

REPTILES 


REPTILES 
BIRDS  


Inverse  name 


TURTLE,  BOG 
TURTLE,  BOG 


EAGLE,  BALD 

PLOVER,  PIPING 

TERN,  ROSEATE  

GERARDIA,  SANDPLAIN 

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LOGGERHEAD  SEA  

BAT,  INDIANA 

COUGAR,  EASTERN  - 

TURTLE,  BOG 

EAGLE,  BALD 

PLOVER,  PIPING  

STURGEON,  SHORTNOSE 

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LOGGERHEAD  SEA  

EAGLE,  BALD 

PLOVER,  PIPING  

BEETLE,      NORTHEASTERN      BEACH 

TIGER. 
TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LOGGERHEAD  SEA  

EAGLE,  BALD 

PLOVER,  PIPING  

STURGEON,  SHORTNOSE 

POGONIA,  SMALL  WHORLED 

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 

SEA. 
TURUE.  LOGGERHEAD  SEA  

EAGLE.  BALD 

STURGEON,  SHORTNOSE 

BAT,  INDIANA  

BULRUSH,  NORTHEASTERN 

(.BARBED  BRISTLE). 

EAGLE,  BALD 

FALCON,  PEREGRINE 

STURGEON.  SHORTNOSE 

BAT,  INDIANA  ™ 

POGONIA.  SMALL  WHORLED 

EAGLE,  BALD 

STURGEON,  SHORTNOSE 

BEETLE,  PURITAN  TIGER  

BAT,  INDIANA  - 

COUGAR,  EASTERN  

POGONIA,  SMALL  WHORLED 

EAGLE,  BALD 

BAT,  INDIANA  

EAGLE,  BALD 

PLOVER.  PIPING  

TURTLE.  KEMPS  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LOGGERHEAD  SEA  

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LOGGERHEAD  SEA  

CURLEW.  ESKIMO  

EAGLE.  BALD 

PLOVER,  PIPING  

TERN,  ROSEATE  

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LOGGERHEAD  SEA  

TURTLE.  PLYMOUTH  RED-BELUED  

FALCON,  PEREGRINE  

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE.  LOGGERHEAD  SEA  

CROW,  MARIANA  

EAGLE,  BALD 

MALLARD,  MARIANA 

MEGAPODE.        MICRONESIAN.       (LA 

PEROUSE-S). 
MONARCH.  TINIAN 


Scientific  name 


Clemmys  muhlenbergil 
Clemmys  muhlenbergii 


Haliaeetus  leucocephaius 

Charadrius  melodus 

Sterna  dougalli  dougalli  ... 

Agalinus  acuta  

Lepidochelys  Kempii 


Caretta  caretta 

Myotis  sodalis  

Fells  concolor  couguar 

Clemmys  muhlenbergii  .... 
Haliaeetus  leucocephaius 

Charadrius  melodus 

Acipenser  brevirostrum  .... 
Lepidochelys  kempii 


Caretta  caretta 

Haliaeetus  leucocephaius  . 

Charadrius  melodus 

Cicindela  dorsaiis  dorsalls 


Lepidochelys  kempii . 


Caretta  caretta 

Haliaeetus  leucocephaius 

Charadrius  mekxJus 

Acipenser  brevirostnjm  .... 

Isotria  medeoioldes 

Lepidochelys  kempii 


Caretta  caretta  

Haliaeetus  leucocephaius 
Acipenser  brevirostrum  .... 

Myotis  sodalis  

Scirpus  ancistrochaetus ... 


HaKaeetus  leucocephaius  . 

Fak»  peregrinus 

Acipenser  brevirostrum  ..... 

Myotis  sodalis  

Isotria  medeoloides 

Haliaeetus  leucocephaius 
Acipenser  brevirostnjm  ..... 

Cicindela  puritana 

Myotis  sodalis  

Felis  concotor  couguar 

Isotria  medeoloides 

Haliaeetus  leucocephaius 

Myotis  sodalis  

Haliaeetus  leucocephaius 

Charadrius  melodus 

Lepidochelys  kempii 


Caretta  caretta 

Lepidochelys  kernpn 


Caretta  caretta  

Numenius  borealis 

Haliaeetus  leucocephaius 

Charadrius  melodus 

Sterna  dougalli  dougalli  ... 
Lepidochelys  kempii 


Caretta  caretta 

Pseudemys      (Chrysemys) 
bangsi. 

Faico  peregrinus 

Lepidochelys  kempii „y. 


Status 


rubriventris 


Caretta  caretta 

Corvus  kut>aryi 

Haliaeetus  leucocephaius  ..... 

Anas  oustaleti  

Megapodius  laperouse 


T 

E.  T 
E.T 

E 
E 

T 

E 

E 

T 

T 

E,T 

E 

E 

T 
T 
E,T 

T 


T 
T 
E.T 

E' 
T 
E 

T 
T. 

E 
E 
E 

T 

E 

E 

E 

T 

T 

E 

T' 

E 

E 

T 

T 

E 

T 

E.T 

E 

T 
E 

T 

E 

T 

E.T 

E.T 

E 

T 
E 

E 
E 

T 
E 
T 
E 
E 
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II.  County/Species  List— Continued 

(The  foltowing  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8  1998  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.) 


State/County 


MISSOURI 

BOONE  

CALLAWAY 

CLARK  

COOPER 

DAVIESS 

HARRISON  

MONITEAU  

NEW  HAMPSHIRE 
BELKNAP 

CARROLL 

CHESHIRE 

COOS 

GRAFTON 

HILLSBOROUGH 

MERRIMACK  

ROCKINGHAM 

STRAFFORD  

SULLIVAN  


Group  name 


MAMMALS 


PLANTS  ... 
REPTILES 


NEW  MEXICO 


BERNALILLO 


CATRON 


CHAVES 


FISH 
FISH 
FISH 
FISH 
FISH 
FISH 
FISH 


BIRDS  

MAMMALS 
PLANTS  .... 

BIRDS  

PLANTS  .... 

CLAMS 

MAMMALS 
BIRDS  


PLANTS 
BIROS  ... 


MAMMALS 
PLANTS  .... 

BIRDS  

MAMMALS 
PLANTS  .... 

BIRDS  

INSECTS  ... 
MAMMALS 
PLANTS  .... 

BIRDS  

PLANTS  .... 
PLANTS  .... 

BIRDS  

CLAMS  

MAMMALS 
PLANTS  ....: 


BIRDS 


FISHES  .... 
MAMMALS 
BIRDS  


FISHES  .... 

MAMMALS 
PLANTS  ... 

BIRDS  


Inverse  name 


MOORHEN,  MARIANA  COMMON  

STARLING,  PONAPE  MOUNTAIN 

SWIFTLET,  MARIANA  GRAY 

(-VANIKORO). 

WARBLER  (OLD  WORLD).  NIGHTIN- 
GALE REED. 

WARBLER  (OLD  WORLD).  NIGHTIN- 
GALE REED. 

WHITE-EYE,  PONAPE  GREATER  

BAT,  INDIANA 

BAT,  LITTLE  MARIANA  FRUIT 

BAT  MARIANA  FRUIT 

COUGAR,  EASTERN  

DUGONG  

HAYUN  LAGU  (TRONKON  GUAFI) 

POGONIA,  SMALL  WHORLED 

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA 


TOPEKA  SHINER 
TOPEKA  SHINER 
TOPEKA  SHINER 
TOPEKA  SHINER 
TOPEKA  SHINER  . 
TOPEKA  SHINER  . 
TOPEKA  SHINER  . 


EAGLE.  BALD 

BAT,  INDIANA  „ 

POGONIA,  SMALL  WHORLED 

FALCON,  PEREGRINE  

POGONIA,  SMALL  WHORLED 

MUSSEL,  DWARF  WEDGE  

BAT,  INDIANA  

EAGLE,  BALD 

FALCON,  PEREGRINE  ....„ 

CINQUEFOIU  ROBBINS" 

EAGLE,  BALD 

FALCON,  PEREGRINE  

BAT,  INDIANA  „.... 

CINQUEFOIL.  ROBBINS-  

EAGLE.  BALD _ 

BAT.  INDIANA  .._ 

POGONIA,  SMALL  WHORLED  . 

EAGLE,  BALD 

BUTTERFLY.  KARNER  BLUE  .. 

BAT,  INDIANA  

POGONIA,  SMALL  WHORLED  . 

EAGLE,  BALD 

POGONIA.  SMALL  WHORLED  . 
POGONIA.  SMALL  WHORLED  . 

EAGLE,  BALD „. 

MUSSEL,  DWARF  WEDGE  „.... 

BAT.  INDIANA  

MILKVETCH.  JESUP*S  - 


FLYCATCHER,  SOUTHWESTERN  WIL 
LOW. 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

MINNOW,  RIO  GRANDE  SILVERY  

FERRET  BLACK-FOOTED 

EAGLE,  BALD 

FALCON,  PEREGRINE  

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

OWL,  MEXICAN  SPOTTED  ...„ 

MINNOW.  LOACH  „. 

SPIKEDACE 

TROUT,  GILA  „... 

FERRET,  BLACKFOOTEO  . -. 

DOCK,  CHIRICAHUA  

FLEABANE,  ZUNI  

EAGLE.  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  


Scientific  name 


Galllnula  chloropos  guami  

Aplonis  pelzeini 

Aerodramus  vanltorensis  t>arischi 


Acrocephalus  luscinia 
Acrocephalus  luscinia 


Rukia  longirostra  (-sanforti) ..... 

Myotis  sodalis  

Pteropus  tokudae 

Pteropus  manannus  mariannus 

Felis  concolof  couguar 

Dugong  dugon  

Serianthes  nelsonil .•„., 

lso»ha  medeotCMdes 

Chelonia  mydas 

Eretmochelys  imbricata 


Notropis  topeka 
Notropis  lopeka  . 
Notropis  topeka  . 
Notropis  topeka  . 
Notropis  topeka  . 
Notropis  topeka  . 
Notropis  topeka . 


Status 


Haliaeetus  ieucocephalus 

Myotis  sodalis  

Isotna  medeoiotdes 

Fateo  peregnnus  , 

Isoiha  medeoioides '. 

Alasmidoota  heterodon 

Myotis  sodalis  

Haliaeetus  leucoceptialus 

Fakx)  perogrinus  

Potentilla  robbmslana 

Haliaeetus  Ieucocephalus 

FakX)  peregnnus 

Myotis  sodalis  

Potentilla  robbinsiana 

Haliaeetus  ieucocephalus 

Myotis  sodalis  „ 

Isotria  medeotoides 

Haliaeetus  ieucocephalus 

Lycaetdes  meiissa  samuelis  .... 

Myotis  sodalis  

Isotria  medeoiotdes 

Haliaeetus  Ieucocephalus 

Isotria  medeoioides „. 

Isoiha  medeoioides 

Haliaeetus  ieucocephalus 

Alasmidonta  heterodon 

Myotis  sodalis  

Astragalus  robbinsii  var.  jesupi 

Emptodonax  traillii  extimus 


Haliaeetus  Ieucocephalus  .. 

Fak»  peregnnus  

Sthx  occidenfalis  hjcida 

Hytx>gnathus  amarus 

Mustela  nignpes «. 

Haliaeetus  Ieucocephalus  .. 

Fateo  peregnnus  

Empiodonax  traillii  extimus 


Sthx  occidentalis  lucida  

Rhinichthys  (-Tiaroga)  coMis 

Meda  fulgida 

Salnriogilae 


Mustela  nigripes 

Runwx  orthoneurus 

Erigeron  rhizomatus 

Haliaeetus  Ieucocephalus 

Fak»  femoralis  septentrionalis 

Fateo  peregnnus  


E 

E 

E 

E 

E 

E 

'E 

T 

E.T 

E 


E 
E 
E 
E 
E 
E 
E 

T 
E 
T 
E 
T 
E 
E 
T 
E 
E 
T 
E 
E 
E 
T 
E 
T 
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II.  County/Species  List— Continued 

n-he  followina  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8  1998.  Speaes 
[The  'olto^'nQj^  ffiow  withTsteturof  b<5h  Eind  T  are  generally  either  endangered  or  threatened  wrthin  the  speaTied  county.] 


State/County 


CIBOLA 


COLFAX  .... 

CURRY  

DE  BACA  .. 

OONAANA 


Group  name 


FISHES  .... 

MAMMALS 
PUNTS  ... 

BIROS  


MAMMALS 
PLANTS  ... 
BIROS  

MAMMALS 

BIROS  

MAMMALS 

BIROS  

FISHES  .... 
MAMMALS 
BIROS  


EOOY 


GRANT. 


FISHES 


GUAOALUPE 

HAROINQ 

HIOALGO  .... 


Inverse  name 


Scientific  name 


MAMMALS 
PLANTS  ... 
BIROS  


FISHES  „.. 

MAMMALS 
PLANTS  ... 

BIROS  


MAMMALS 

BIROS  

MAMMALS 
PLANTS  ... 

BIROS  

MAMMALS 
BIROS  ..... 


FISHES  

MAMMALS 


OWL.  MEXICAN  SPOTTED  

TERN,        INTERIOR        (POPULATION) 
LEAST. 

GAMBUSIA,  PECOS  

PUPFISH,  PECOS 

SHINER.  PECOS  BLUNTNOSE 

FERRET.  BLACKFOOTED  

CACTUS.  KUENZLER  HEOGEHOG 

SUNFLOWER.  PECOS  

EAGLE,  BALD 

FALCON,  PEREGRINE 

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

OWL,  MEXICAN  SPOTTED  

FERRET,  BLACKFOOTED 

SUNFLOWER,  PECOS  

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

FERRET,  BLACKFOOTED 

EAGLE,  BALD 

FERRET,  BLACKFOOTED 

EAGLE,  BALD - 

SHINER,  PECOS  BLUNTNOSE 

FERRET,  BLACKFOOTED 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMAOO  

FALCON,  PEREGRINE  

FLYCATCHER,   SOUTHWESTERN  WIL- 
LOW. 
TERN.        INTERIOR       (POPULATION) 
LEAST. 

FERRET.  BLACKFOOTED 

CACTUS,  SNEED  PINCUSHION 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMAOO  

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

TERN,        INTERIOR       (POPULATION) 
LEAST. 

GAMBUSIA,  PECOS  

PUPFISH,  PECOS 

SHINER.  PECOS  BLUNTNOSE 

FERRET,  BLACKFOOTED 

CACTUS,  LEE  PINCUSHION 

CACTUS,  LLOYD'S  HEDGEHOG 

WILDBUCKWHEAT,  GYPSUM  

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMAOO  

FALCON,  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW. 

OWL  MEXICAN  SPOTTED 

CHUB,  CHIHUAHUA  ....... 

MINNOW,  LOACH  

SHINER,  BEAUTIFUL 

SPIKEDACE 

TOPMINNOW,  GILA  (YAQUI)  

TROUT,  GILA  

FERRET.  BLACK-FOOTED 

WOLF.  GRAY  ..».. 

EAGLE.  BALD 

FALCON.  PEREGRINE  - 

FERRET,  BLACK-FOOTED 

SUNFLOWER.  PECOS  

EAGLE,  BALD 

FERRET.  BLACK-FOOTED 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMAOO  

FALCON,  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW. 

OWL.  MEXICAN  SPOTTED  

SPIKEDACE 

BAT    LESSER    (-SANBORN'S)    LONG- 
NOSED. 

BAT.  MEXICAN  LONG-NOSED  

FERRET.  BUCK-FOOTED 

WOLF,  GRAY  


Strix  occidentalls  luclda 
Sterna  antlllarum 


Gambusia  nobilis  

Cyprinodon  pecosensis 

Notropis  simus  peconsensis 

Mustela  nigripes 

Echinocereus  fendleri  var.  kuenzleri 

HelianttHJS.  paradoxus 

Hallaetfus  leucocephalus 

Faico  peregrinus 

Empidonax  traillii  extimus 


Strix  occidentalls  lucida 

Mustela  nigripes 

Helianthus,  paradoxus 

HaHaeetus  leucocephalus 

FaIco  peregrinus — 

Strix  occidentalis  lucida  

Mustela  nigripes ^ - 

Haliaeetus  leucocephalus 

Mustela  nigripes 

Haliaeetus  leucocephalus 

Notropis  simus  peconsensis  .... 

Mustela  nigripes 

Haliaeetus  leucocephalus 

FaIco  lemoraris  septentrionaiis 

FaIco  peregrinus 

Empidonax  traiWi  exticnus 


Sterna  antlllarum 


Mustela  nigripes 

Coryphantha  sneedH  var.  sneedii 

Haliaeetus  leucocephalus 

FaIco  temoralis  septentrionaiis  .... 

FaIco  peregrinus 

Strix  occidentalis  lucida  » 

Sterna  antlllarum 


Gamtxisia  nobilis  

Cyprinodon  pecosensis 

Notropis  simus  peconsensis  .... 

Mustela  nigripes 

Coryphantha  sneedii  var.  leei  .. 

Echinocereus  Hoydii 

Eriogonum  gypsophihim  „.. 

Haliaeetus  leucocephalus 

FaIco  femoraKs  septentrionaiis 

FaIco  peregrinus 

Empiodonax  traillii  extimus 


Strix  occidentalis  lucida 

GMa  nigrescens 

Rhinichthys  (-Tiaroga)  cobttis  . 

Notropis  formosus 

Meda  fulgida  

PoedHopsis  occidentalis 

Salmo  gilae » 

Mustela  nigripes — 

Canis  lupus  

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Mustela  nigripes -. 

Helianthus.  paradoxus 

Haliaeetus  leucocephalus 

Mustela  nigripes 

Haliaeetus  leucocephalus 

FaIco  femoralis  septentrionaiis 

FaIco  peregrinus 

Empiodonax  traillii  extimus 


Strix  occidentalis  lucida 

Meda  fulgida  

Leptonycteris  sanbomi .. 

Leptonycteris  nivalis .—.. 

Mustela  nigripes 

Canis  lupus 


Status 


E   ' 

E 

T 

E 

E 

T 

E 

E 
E 
T 
E 
T 
E 
T 
T 
E 
E 
E 
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T 

T    • 

t 

T 

E 
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E.T 
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State/County 


LEA  

UNCOLN 


LOS  ALAMOS 


LUNA. 


MCKINLEY 


MORA 


OTERO 


QUAY 

RIO  ARRIBA  . 

ROOSEVELT 
SAN  JUAN  .... 


SAN  MIGUEL 


SANDOVAL 


SANTA  FE 


II.  County/Species  List— Continued 

tate  and  County.  It  h^ ,,^.,^  ....v,„w..  wu.j  »,  .<: 

•  endangered  or  threatened  within  the  spewed  county.] 


II.  ^wurtiT/orcuica  LI 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  l>een  updated  through  July  8  1998  Soebes 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  »>"H«„««,«w  «, «,,— .^..-^  ..JlzT^, 1!3-^  .Z  ._•..  .   °-  •^'h«»w«» 


Group  name 


REPTILES 


BIRDS 


MAMMALS 
BIRDS  


MAMMALS 
PLANTS  .... 
BIRDS  


MAMMALS 
BIRDS  


FISHES  

MAMMALS 


BIROS 


MAMMALS 
PLANTS  .... 
BIRDS  


MAMMALS 
BIRDS  


MAMMALS 
PLANTS  .... 


BIRDS  

MAMMALS 
BIRDS  


MAMMALS 

BIRDS  

MAMMALS 
BIRDS  


FISHES 


MAMMALS 
PLANTS  .... 


BIROS 


MAMMALS 
PLANTS  .... 


BIRDS 


FISHES  

MAMMALS 
BIRDS  


Inverse  name 


NEW         MEXICAN 


RATTLESNAKE, 
RIDGE-NOSED. 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FERRET,  BUVCK-FOOTED 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

FERRET,  BLACK-FOOTED 

CACTUS,  KUENZLER  HEDGEHOG 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

FERRET,  BLACK-FOOTED 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

SHINER,  BEAUTIFUL 

FERRET,  BLACK-FOOTED 

WOLF,  GRAY  

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

FERRET,  BLACK-FOOTED 

FLEABANE,  ZUNI  

EAGLE,  BALD 

FALCON,  PEREGRINE  

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

OWU  MEXICAN  SPOTTED  

FERRET.  BLACK-FOOTED 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED 

FERRET,  BLACK-FOOTED 

CACTUS,  KUENZLER  HEDGEHOG 

PENNYROYAL,  TODSEN^S  

POPPY,  SACRAMENTO  PRICKLY 

THISTLE,  SACRAMENTO  MOUNTAINS 

EAGLE,  BALD  ....: 

FERRET,  BLACK-FOOTED 

EAGLE.  BALD „. „ 

FALCON,  PEREGRINE _ 

OWL,  MEXICAN  SPOTTED  

FERRET,  BLACK-FOOTED 

EAGLE,  BALD 

FERRET,  BLACK-FOOTED 

EAGLE,  BALD 

FALCON,  PEREGRINE  

FLYCATCHER,  SOUTHWESTERN  WIL 
LOW. 

OWL.  MEXICAN  SPOTTED  

SQUAWFISH.  COLORADO 

SUCKER,  RAZORBACK 

FERRET,  BLACK-FOOTED 

CACTUS,  KNOWLTON  

CACTUS.  MESA  VERDE  


MILK-VETCH,  MANGOS 

EAGLE,  BALD „ „ 

FALCON,  PEREGRINE  

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

OWL,  MEXICAN  SPOTTED  

FERRET,  BUVCK-FOOTED 

DOCK,  CHIRICAHUA  

IPOMOPSIS,  HOLY  GHOST 

EAGLE.  BALD 

FLYCATCHER,  SOUTHWESTERN  WIL- 
LOW. 

OWL.  MEXICAN  SPOTTED  

MINNOW.  RIO  GRANDE  SILVERY  

FERRET,  BLACK-FOOTED 

EAGLE.  BALD 

FALCON,  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW. 


Scientific  name 


Crolalus  willardi  obscurus  . 


Hatiaeefus  leucocephalus 

Faico  femoralis  septentrionalis 

Mustela  nignpes ... 

Haliaeetus  leucocephalus 

FaIco  femoralis  septentrionalis  

FaIco  peregnnus  , 

Strix  occidentalis  lucida  

Mustela  nignpes 

Echinocereus  (endleri  var.  kuenzleri  . 

Haliaeetus  leucocephalus 

FaIco  peregnnus 

Strix  occidentalis  lucida 

Mustela  nignpes 

Haliaeetus  leucoceptialus 

FaIco  femoralis  septentrionalis  

FaIco  peregnnus  .'.. 

Notropis  formosus _...._._. „. 

Mustela  nignpes _„„...„ 

Canis  lupus  .„„. 

Haliaeetus  leucocephalus 

FaIco  peregnnus „...„. 

Stnx  occidentalis  hjcida  ....„ 

Mustela  nignpes 

Erigenjn  rhizomatus 

Haliaeetus  leucocephahis 

FaIco  peregnnus  „ 

Empidonax  traillii  extimus  


Stnx  occidentalis  lucida  

Mustela  nignpes .„_ 

Haliaeetus  leucoceptfalus 

FaIco  femoralis  septentrionalis  

FaIco  peregnnus  ....„ 

Strix  occidentalis  lucida 

Mustela  nignpes 

Echinocereus  fendleri  var.  kuenzteri 

Hedeoma  todsenii 

Argemorte  pleiacantha  ssp.  pinnatisecta 

Cirsium  vinaceum  

Haliaeetus  leucocephalus 

Mustela  nignpes .'. 

Haliaeetus  leucocephalus _ 

FaIco  peregnnus  

Stnx  occidentalis  lucida  .• 

Mustela  nignpes .'....„„.„„.„ 

Haliaeetus  leucocephalus . 

Mustela  nignpes 

Haliaeetus  leucocephalus 

FaIco  peregnnus  

Empidonax  traillii  extimus  


Strix  occidentalis  lucida  ... 

Ptychocheilus  luaus 

Xyrauchen  texanus 

Mustela  nignpes 

Pediocactus  la>owttonii 

Sclerocactus 
(•Pediocactus  m.). 

Astragalus  hunxllinujs 

Haliaeetus  leucocephalus 

FaIco  peregnnus  

Empidisnax  traillii  extimus  . 


nwsae^verdae 


Strix  occidentalis  lucida  ... 

Mustela  nignpes 

Rumex  orthoneurus  

Ipomopsis  sanctisplritus  ... 
Haliaeetus  leucocephalus 
Empidonax  traillii  extimus 


Strix  occidentalis  lucida  ... 

Hyt>ognathus  amarus 

Mustela  nignpes 

Haliaeetus  leucocephalus 

FaIco  peregnnus  , 

Empidonax  traillii  extimus  . 


Status 


T 

E 

E 

T 

E 

E 

T 

E 
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T 

E 

T 

E 

T 

E 

E 

T 

E 
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II.  County/Species  Ust— Continued 

rihe  followina  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  ^^O'^'i'y  ^^?®®-  Species 
[The  'o»o>*"",9j^  Selow  v^ha  staSjs  of  both  Eind  T  are  generally  either  endangered  or  threatened  within  the  speeded  county.) 


State/County 


SIERRA 


SOCORRO. 


Group  name 


MAMMALS 
PLANTS  ... 
BIRDS  


FISHES  .... 
MAMMALS 
PLANTS  ... 
BIROS  


TAOS 


TORRANCE 

UNION 

VALENCIA  . 


NEVADA 

CARSON  CITY  

CHURCHia 

CLARK  


CRUSTACEAN 

FISHES  

MAMMALS  

SNAILS  

BIROS  


MAMMALS 
BIROS  

MAMMALS 

BIROS  

MAMMALS 
BIROS  

FISHES  .... 
MAMMALS 
PLANTS  ... 

BIROS  

BIROS  

BIROS  

FISHES  ... 


OOUGLAS 
ELKO 


ESMERALDA 

EUREKA  

HUMBOLDT  . 

LANDER 

UNCOLN 


Inverse  name 


OWL,  MEXICAN  SPOTTED  

FERRET,  BLACK-FOOTED 

DOCK,  CHIRICAHUA  

EAGLE,  BALD 

FALCON.  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW. 

OWL.  MEXICAN  SPOTTED  

TROUT,  g;la 

FERRET.  BLACK-FOOTED 

PENNYROYAL.  TODSEN^S  

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON.  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW. 

OWL.  MEXICAN  SPOTTED  

TERN.  INTERIOR  (POPULATION) 
LEAST. 

ISOPOD,  SOCORRO  


MINNOW,  RIO  GRANDE  SILVERY  

FERRET,  BUCK-FOOTED 

SPRINGSNAIL.  ALAMOSA  

SPRINGSNAIL,  SOCORRO 

EAGLE,  BALD 

FALCON,  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW. 

OWL.  MEXICAN  SPOTTED  

FERRET,  BLACK-FOOTED ., 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL.  MEXICAN  SPOTTED  . — 

FERRET,  BLACK-FOOTED 

EAGLE,  BALD 

FERRET.  BLACK-FOOTED  — 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED 

MINNOW.  RIO  GRANDE  SILVERY  

FERRET,  BLACK-FOOTED 

SUNFLOWER.  PECOS  


Scientifc  name 


REPTILES 

BIROS  

BIROS  

FISHES  ... 


REPTILES 

BIROS  

FISHES  ... 
FISHES  ... 

FISHES  ... 
BIROS  


EAGLE.  BALD 

EAGLE,  BALD ~ 

EAGLE,  BALD 

FALCON,  PEREGRINE _ 

GOOSE.  ALEUTIAN  CANADA  

RAIL.  YUMA  CLAPPER „ 

CHUB.  BONYTAIL  .1 

CHUB.  VIRGIN  RIVER  

DACE,  MOAPA  

POOLFISH.     PAHRUMP     (-PAHRUMP 
KILUFISH). 

PUPFISH.  DEVILS  HOLE 

SUCKER,  RAZORBACK .„ 

WOUNDFIN  


TORTaSE,  DESERT 


EAGLE,  BALD 

EAGLE,  BALD 

FALCON,  PEREGRINE  

DACE.  CLOVER  VAUEY  SPECKLED  .... 
DACE.        INDEPENDENCE        VALLEY 

SPECKLED. 
TROUT,     BULL     (JARBRIDGE     RIVER 

ESU). 

TROUT,  LAHONTAN  CUTTHROAT 

TORTOISE.  DESERT 


EAGLE.  BALD 

TROUT,  LAHONTAN  CUTTHROAT  . 

DACE.  DESERT  

TROUT,  LAHONTAN  CUTTHROAT 
TROUT.  LAHONTAN  CUTTHROAT 
EAGLE.  BALD 


Strix  occldentalis  lucida  

Mustela  nigripes 

Rumex  orthoneunjs  

Hallaeetus  leucocephalus 

Faico  femoralis  septentrionalis 

Faico  peregrinus  

Empidonax  traillii  extimus 


Strix  occidentalis  lucida „ 

Salmo  gllae 

Mustela  nigripes  .'. 

Hedeoma  todsenii 

Haliaeetus  leucocephalus 

Faico  femoralis  septentrionalis 

Fakxj  peregrinus 

Empidonax  traillii  extimus 


Strix  occidentalis  lucida 
Sterna  antillarum 


Ttiermosphaeroma 
thermophilus. 

Hyt>ognattius  amanjs 

Mustela  nigripes 

Tryonia  alamosae  ~. 

Pyrgulopsis  neomexicana 
HaHaaetus  leucocephalus 

FaIco  peregrinus 

Empidonax  traillii  extimus 


(-Exosptiaeroma) 


Status 


Strix  occidentalis  lutida  .... 

Mustela  nigripes 

Haliaeetus  leucocephalus 

Faico  peregrinus 

Strix  occidentalis  lucida  ... 

Mustela  nigripes 

Haliaeetus  leucocephalus 

Mustela  nigripes 

Haliaeetus  leucocephalus 

Faico  peregrinus 

Strix  occidentalis  lucida  ... 

Hytx>gnaihus  amarus 

Mustela  nigripes 

HeKanthus.  paradoxus 


Haliaeetusteucocephalus  ..~ 

Haliaeetus  leucocephalus 

Haliaeetus  leucocejihalus 

Faico  peregrinus  

Branta  canadensis  leucopareia 
Rallus  longirostris  yumanensts  . 

Gila  elegans — 

Gila  rebusta  seminuda .... 

Moapa  coriacea  »»~.. 

Empstrichythys  latos 


Cyprinodon  diabolis  „._.„..... 

Xyrauctien  texanus ~..~ 

Plagoplerus  argentissimus 

Gopherus      (-Xerobates,«Scapiochelys) 
agassizii. 

Haliaeetus  leucocephalus 

Haliaeetus  leucocephalus 

Faico  peregrinus 

Rhinichthys  osculus  oligoporous 

Rhinichthys  osculus  lethoponMS 


Salvelinus  confluentus 


Salmo  clartci  henshawi 

Gopherus    (-Xerobates. 

agassizii. 
Haliaeetus  leucocephalus 

Salmo  clariti  henshawi 

Eremichthys  acros  

Salmo  clarid  henshawi  ..... 

Salmo  datKi  henshawi 

Haliaeetus  leucocephalus 


Scaptochelys) 
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II.  County/Species  List— Continued 

[The  following  let  'dentifl^federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8  1998  Soedes 
listed  below  wrth  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  ^XX  S)eXl  Kty  1     '  ^^ 


State/County 


Group  name 


FISHES 


LYON  

MINERAL 


NYE 


PLANTS  ... 
REPTILES 


BIRDS  .. 
BIRDS  .. 
FISHES 


PLANTS 

BIRDS  ... 
FISHES  . 


PERSHING 
STOREY  .... 
WASHOE  ... 


WHITE  PINE  ... 


INSECTS 
PLANTS  . 


REPTILES 


BIROS  .. 
FISHES 
BIRDS  .. 
FISHES 


PLANTS 
BIROS  ... 
FISHES  . 


OKLAHOMA 


ADAIR 


ALFALFA  . 


ATOKA  ... 
BEAVER  . 


BIRDS  

MAMMALS 


BIRDS 


BIRDS 
BIROS 


BECKHAM 
BLAINE  


BRYAN 


BIRDS 
BIRDS 


BIRDS 


Inverse  name 


CHUB,  PAHRANAGAT  ROUNDTAIL 

DACE,  MOAPA  

SPINEDACE,  BIG  SPRING  

SPRINGFISH,  HIKO  WHITE  RIVER  . 

SPRINGFISH,  WHITE  RIVER  

LADIES'-TRESSES,  UTE  

TORTOISE.  DESERT 


EAGLE,  BALD 

EAGLE,  BALD . 

SPRINGFISH,  HIKO  WHITE  RIVER 
SPRINGFISH,  RAILROAD  VALLEY  . 
TROUT,  UHONTAN  CUTTHROAT  . 
MILK-VETCH.  SODAVILLE  


EAGLE,  BALD 

DACE.  ASH  MEADOWS  SPECKLED 
POOLFISH,      PAHRUMP     (.PAHRUMP 

KILLIFISH). 
PUPFISH,  ASH  MEADOWS  AMARGOSA 

PUPFISH.  DEVILS  HOLE 

PUPFISH,  WARM  SPRINGS 

SPINEDACE,  WHITE  RIVER  

SPRINGFISH,  RAILROAD  VALLEY 

TROUT,  LAHONTAN  CUTTHROAT 

NAUCORID,  ASH  MEADOWS  

BLAZING  STAR.  ASH  MEADOWS  

CENTAURY,  SPRING-LOVING 

GUMPLANT,  ASH  MEADOWS  

IVESIA,  ASH  MEADOWS  

MILK-VETCH,  ASH  MEADOWS 

NITERWORT.  AMARGOSA  

SUNRAY.  ASH  MEADOWS  

TORTOISE,  DESERT 


EAGLE,  BALD 

TROUT,  LAHONTAN  CUTTHROAT 

EAGLE.  BALD 

CUIUI  .-. 

SUCKER.  WARNER  

TROUT,  LAHONTAN  CUTTHROAT 

BUCKWHEAT,  STEAMBOAT 

EAGLE,  BALD . 

POOLFISH.      PAHRUMP     (-PAHRUMP 

KILLIFISH). 
SPINEDACE,  WHITE  RIVER  


INSECTS , 


EAGLE,  BALD 

BAT,  GRAY 

BAT,  INDIANA  

BAT,  OZARK  BIG-EARED 

CRANE,  WHOOPING  

EAGLE,  BALD 

FALCON,  PEREGRINE  

PLOVER.  PIPING  

TERN,        INTERIOR        (POPULATION) 

LEAST. 

EAGLE,  BALD „.„ 

CRANE,  WHOOPING 

EAGLE,  BALD 

FALCON,  PEREGRINE  

PLOVER,  PIPING  „ 

TERN,        INTERIOR       (POPULATION) 

LEAST. 

VIREO,  BLACK-CAPPED 

CRANE,  WHOOPING  

CRANE,  WHOOPING  

EAGLE,  BALD 

PLOVER,  PIPING 

TERN,        INTERIOR       (POPULATION) 

LEAST. 

VIREO,  BLACK-CAPPED 

EAGLE,  BALD 

FALCON,  PEREGRINE  

TERN,        INTERIOR        (POPUUTION) 

LEAST. 

WOODPECKER.  REOCOCKADEO  

BEETLE,  AMERICAN  BURYING „ 


Scientific  name 


Gila  Fobusta  jordani „.,. 

Moapa  coriacea  

Lepidomeda  molhsplnls  pratensis  ....; 

Crenichthys  baileyi  grandis „ 

Crenichthys  baileyi  baileyi  „' ....„ 

Spiranthes  diluvialis  

Gopherus    (-Xerobates,    -Staptochelys) 

agassizii. 

Haliaeetus  leucocephaius 

Haliaeetus  leucocephaius 

Crenichihys  baileyi  grandis 

Crenichthys  nevadae  

Salmo  clarta  henshawi 

Astragalus  lentiglnosus  var. 

Seslquimetralts. 

Haliaeetus  leucocephaius 

Rhinehthys  osculus  nevadensis 

Empetnchythys  latos 


Status 


Cyphnodon  nevadensis  mionectes , 

Cypfinodon  diabolis  

Cyprinodoo  nevadensis  pectoralis 

Lepidomeda  albrvallis „ 

Crenchlhys  nevadae  

Salmo  clartci  henshawi 

Ambrysus  amargosus  

Mentzelia  leucophyiia 

Centaunum  nanK)phllum  var.  namophilum 

Ghndelia  fraxm-opratensis 

Ivesia  eremica 

Astragalus  phoenix  

NItrophlla  mohavensts . „„„ 

Enceliopsis  nudicaulis  var.  corrugata  

Gopherus    (-Xerobates.    -Scaptochelys) 
agassizii. 

Haliaeetus  leucocephaius 

Salmo  ciarki  henshawi „ _. 

Haliaeetus  leucocephaius 

Chasmistes  cujus 

Catostomus  wamerensis  „ 

Salmo  clarVi  henshawi 

Erwgonum  ovalifohum  var.  wiMamsiae 

Haliaeetus  leucocephaius 

Empetrichythys  latos  ., 


Lepidomeda  albivallis . 


Haliaeetus  leucocephaius  ... 

Myotis  gnsescens  

Myotis  sodalis  

Plecotus  townsendH  irtgens 

Gnjs  amencana  

Haliaeetus  leucocephaius  ... 

Faico  peregnnus 

Charadnus  melodus 

Sterna  antiHarum 

Haliaeetus  leucocephaius  ... 

Grus  amencana  

Haliaeetus  leucocephaius  ... 

FaIco  peregnnus  ., 

Charadnus  melodus 

Sterna  antillarum 


Vireo  atricapillus 

Grus  amencana  

Gnjs  amencana  

Haliaeetus  leucocephaius 

Charadnus  melodus , 

Sterna  antillarum 


Vireo  atricapillus 

Haliaeetus  leucocephaius 

Faico  peregnnus  

Sterna  antillarum  .„ 


Picoides  borealis 

Nicrophonjs  amencanus 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


CADDO 


CANADIAN  . 


CARTER  

CHEROKEE 

CHOCTAW .. 
CIMARRON  . 

CLEVELAND 


COMANCHE 


COTTON 


CRAIG 


CREEK 


CUSTER 


DELAWARE 


DEWEY 


Group  name 

REPTILES 

BIROS  

BIRDS  


BIRDS  

BIRDS  

INSECTS  .. 
MAMMALS 

BIRDS  

PLANTS  ... 
BIRDS  

FISHES  .... 
BIRDS  


BIRDS 


BIROS 


FISHES  .... 

MAMMALS 
PLANTS  ... 
BIRDS  


BIRDS 


ELLIS 


GARFIELD 
GARVIN  ... 

GRADY  .... 


Inverse  name 


BIROS  

FISHES  .... 
MAMMALS 

BIRDS  


BIRDS 


BIROS 
BIRDS 

BIRDS 


ALLIGATOR,  AMERICAN  

CRANE,  WHOOPING 

EAGLE,  BALD 

VIREO,  BLACK-CAPPED  

CRANE,  WHOOPING  

EAGLE,  BALD 

FALCON,  PEREGRINE  

PLOVER,  PIPING  

TERN,        INTERIOR       (POPULATION) 

LEAST. 

VIREO,  BLACK-CAPPED 

EAGLE,  BALD 

EAGLE.  BALD 

BEETLE,  AMERICAN  BURYING 

BAT,  GRAY 

BAT.  INDIANA 

BAT,  OZARK  BIG-EARED 

EAGLE,  BALD 

FALCON,  PEREGRINE  

ORCHID,  EASTERN  PRAIRIE  FRINGED 

EAGLE,  BALD 

TERN,        INTERIOR        (POPULATION) 

LEAST. 

SHINER,  ARKANSAS  RIVER 

CRANE,  WHOOPING 

EAGLE,  BALD 

FALCON,  PEREGRINE  

PLOVER,  PIPING  

TERN.        INTERIOR        (POPULATION) 

LEAST. 

CRANE.  WHOOPING  

EAGLE.  BALD » 

FALCON.  PEREGRINE  

PLOVER.  PIPING  

TERN.        INTERIOR        (POPULATION) 

LEAST. 

VIREO,  BLACK-CAPPED 

CRANE,  WHOOPING 

EAGLE.  BALD 

PLOVER.  PIPING 

tERN,        INTERIOR       (POPULATION) 

LEAST. 

CAVEFISH.  OZARK 

MADTOM.  NEOSHO  

BAT.  INDIANA  

ORCHID.  WESTERN  PRAIRIE  FRINGED 

EAGLE.  BALD 

FALCON.  PEREGRINE  

PLOVER.  PIPING  

TERN.        INTERIOR       (POPULATION) 

LEAST. 

CRANf.  WHOOPING  

EAGLE,  BALD 

FALCON.  PEREGRINE  

PLOVER,  PIPING  

TERN,        INTERKJR       (POPULATION) 

LEAST. 

EAGLE.  BALD „ 

FALCON.  PEREGRINE  

CAVEFISH.  OZARK -- 

BAT,  GRAY 

BAT,  INDIANA  

BAT,  OZARK  BIG-EARED „ 

CRANE,  WHOOPING 

EAGLE,  BALD - 

PLOVER,  PIPING  

TERN.       INTERIOR       (POPULATION) 

LEAST. 

CRANE,  WHOOPING  

EAGLE,  BALD 

PLOVER,  PIPING  

TERN,        INTERIOR       (POPULATION) 

LEAST. 

CRANE,  WHOOPING  

CRANE,  WHOORNG 

EAGLE,  BALD 

FALCON,  PEREGRINE  

CRANE.  WHOOPING 

TERN,        INTERIOR       (POPULATION) 

LEAST. 


Scientific  name 


Alligator  mississlppiensis  ... 

Grus  americana  

Haliaeetus  leucocephaKis  .. 

Vireo  atricaplllus 

Grus  americana  

Haliaeetus  leucocephalus  .. 

Faico  peregrinus  

Charadhus  melodus 

Sterna  antlllarum 

Vireo  atricapillus 

Haliaeetus  leucocephalus  .. 
Haliaeetus  leucocephalus  .. 
Nicrophorus  americanus  .... 

Myotis  grisescens  

Myotis  sodalis  

Plecotus  townsendii  ingens 
Haliaeetus  leucocephalus  .. 

FaIco  peregrinus  

Platanthera  leucopliaea 

Haliaeetus  leucocephalus  .. 
Sterna  antillarum 

Notropis  girardi 

Grus  americana  ..- 

Haliaeetus  leucocephalus  .. 

FaIco  peregrinus 

Charadrius  melodus 

Sterna  antillarum 

Grus  americana  

Haliaeetus  leucocephalus  .. 

FaIco  peregrinus  

Charadhus  melodus 

Sterna  antillarum 

Vireo  atricapillus 

Grijs  americana  

Haliaeetus  leucocephalus  .. 

Charadrius  melodus 

Sterna  antillarum 

Amblyopsis  rosae 

Noturus  placidus  

Myotis  sodalis  

Platanthera  praeclara 

Haliaeetus  leucocephalus  .. 

FaIco  peregrinus  

Charadrius  melodus 

Sterna  antillarum 

Grus  americana  

Klaliaeetus  leucocephalus  .. 

FaIco  peregrinus 

Charadrius  melodus 

Sterna  antillarum 

Haliaeetus  leucocephalus  .. 

FaIco  peregrinus 

Amblyopsis  rosae 

Myotis  grisescens  — 

Myotis  sodalis  

Plecotus  townsendii  ingens 

Grus  americana  

Haliaeetus  leucocephalus  .. 

Charadrius  nrtelodus 

Sterna  antillarum. 

Gnjs  americana 

Haliaeetus  leucocephalus  .. 

Charadrius  melodus 

Sterna  antHiarum 

Grus  americana  

Gnjs  americana 

Haliaeetus  leucocephalus  . 

FaIco  peregrinus 

Grus  americana  

Sterna  antillarum 


Status 


T 

E 

T    ■ 

E 

E 

T 

E 

E.  T 

E 

E 

T 

T 

E 

E 

E      ' 

E 

T 

E 

T 

T 

E 

E 

E 

T 

E 

E.T 

E 

E 

T    - 
E 
E,T 

E 

E 
E 
T 
E,T 

E 

T 

T 

E 

T 

T 

E 

E,T 

E 

E 
T 
E 
E.T 

E 

T 

E 

T 

E 

E 

E 

E 

T 

E.T 

E 

E 
T 
E.T 

E 

E 
E 
T 
E 
E 
E 
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II.  CourfTY/SPECiES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.) 


State/County 


GRANT 

GREER  .... 
HARMON  . 

HARPER  .. 
HASKELL . 

HUGHES .. 
JACKSON 


JEFFERSON 


JOHNSTON 


KAY 


Group  name 


BIRDS 


BIROS 


BIRDS 


BIRDS 


BIRDS 


INSECTS  ... 
MAMMALS 
BIROS  


KINGFISHER 


KIOWA 


LATIMER 


LE  FLORE . 


UNCOLN 
LOGAN  .... 


LOVE. 


MAJOR. 


BIRDS 


BIRDS 


BIRDS 


BIROS 


BIROS 


BIRDS 


BIROS 


INSECTS  ... 
MAMMALS 
BIRDS  


CLAMS 


FISHES  

INSECTS  ... 
MAMMALS 
BIRDS  


BIRDS 


BIRDS 


BIRDS 


Inverse  name 


(POPULATION) 


CRANE,  WHOOPING  .. 

EAGLE,  BALD 

FALCON,  PEREGRINE 
CRANE,  WHOOPING  .. 

EAGLE,  BALD 

FALCON,  PEREGRINE 
CRANE,  WHOOPING  .. 

PLOVER,  PIPING  

TERN,        INTERIOR 

LEAST. 

CRANE,  WHOOPING  

FALCON.  PEREGRINE  - 

PLOVER,  PIPING  

TERN.        INTERIOR       (POPULATION) 

LEAST. 

EAGLE,  BALD 

PLOVER,  PIPING  

TERN,        INTERIOR        (POPULATION) 

LEAST. 

BEETLE,  AMERICAN  BURYING 

BAT,  INDIANA  _ 

EAGLE.  BALD 

TERN,        INTERIOR       (POPULATION) 

LEAST. 

CRANE.  WHOOPING  

PLOVER.  PIPING  

TERN,        INTERIOR       (POPULATION) 

LEAST. 

CRANE.  WHOOPING 

EAGLE,  BALD 

PLOVER,  PIPING  

TERN,        INTERIOR       (POPULATION) 

LEAST. 

CRANE.  WHOOPING  

EAGLE,  BALD 

FALCON,  PEREGRINE  

TERN,        INTERIOR       (POPUUTION) 

LEAST. 

EAGLE,  BALD 

PLOVER,  PIPING  

TERN.        INTERIOR       (POPULATION) 

LEAST. 

CRANE.  WHOOPING  „ 

EAGLE,  BALD 

TERN,        INTERIOR        (POPULATION) 

LEAST. 

CRANE.  WHOOPING 

EAGLE,  BALD 

FALCON,  PEREGRINE  

TERN,        INTERIOR        (POPULATION) 

LEAST. 

FALCON,  PEREGRINE  

WOODPECKER.  RED^XXJKADED  

BEETLE,  AMERICAN  BURYING 

BAT,  INDIANA  

EAGLE.  BALD 

FALCON,  PEREGRINE  _ 

PLOVER,  PIRNG  

TERN,        INTERIOR       (POPULATION) 

LEAST. 

WOODPECKER.  REO-COCKADED  

ROCK-POCKETBOOK.  OUACHITA 

ROCK-POCKETBOOK,  OUACHITA 

(-WHEELER'S  PM). 

DARTER.  LEOPARD  ; 

BEETLE.  AMERICAN  BURYING 

BAT,  INDIANA  

CRANE.  WHOOPING  • 

EAGLE.  BALD „.. 

CRANE.  WHOOPING  

PLOVER,  PIPING  

TERN,        INTERIOR       (POPULATION) 

LEAST. 

CRANE,  WHOOPING  

EAGLE.  BALD 

TERN,        INTERIOR       (POPULATION) 

LEAST. 

CRANE,  WHOOPING 

EAGLE,  BALD 


Scientific  name 


Grus  ameiicana  

Haliaeetus  leucocaphalus 

Fakx)  peregrinus  

Grus  amencana  

Haliaeetus  leucoceptialus 

Faico  peregnnus  

Grus  amencana  „. 

Charadnus  melodus 

Sterna  antillarum 


Grus  amencana  

FaIco  peregrinus  

Charadnus  melodus  , 
Sterna  antillarum 


Haliaeetus  leucocephalus 

Charadnus  melodus 

Sterna  antillarum 


Nicrophorus  amencanus  .. 

Myotis  sodalis  

Haliaeetus  leucocephalus 
Sterna  antillarum 


Grus  americana  E 


Status 


E 

T 

E 

E 

T 

E  ' 

E 

E.T 

E 

E 
E 
E.  T 

E 

T 
E.T 

E 

E 
E 
T 
E 


Charadrius  melodus . 
Sterna  antillarum 


Grus  amencana  

Haliaeetus  leucocephalus 

Charadnus  melodus 

Sterna  antillarum 


Grus  americana  

Haliaeetus  leucocephalus 

FaIco  peregrinus  

Sterna  antillarum 


Haliaeetus  leucocephalus 

Charadnus  melodus 

Sterna  antillarum 


Grus  americana  

Haliaeetus  leucocephalus 
Stema  antillarum 


Grus  americar«a  

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Stema  antillarum 


FaIco  peregrinus  

Picoides  boreaKs 

Nicrophorus  amencanus 

Myotis  sodalis  

Haliaeetus  leuux»phalus 

FaIco  peregnnus  

Charadrius  melodus 

Stema  antillarum 

Picoides  txxealis 

Arfcansia  (-Arcidens)  wheeieri 
Arkansia  (-Arcidens)  wheeteri 

Perdna  panthenna 

Nicroptiorus  americanus .._ 

Myotis  sodalis  

Grus  americana  

Haliaeetus  leucocephalus 

Grus  americana  

Charadrius  melodus 

Stema  antillarum 


Gms  amencana  

Haliaeetus  leucocephalus 
Stema  antHlarum 


Grus  americana  

Haliaeetus  leucocephalus 


E.  T 

E 

E 
T 
E.T 

E 

E 

T     ■ 
E 
E 

T 
E.  T 

E 

E 
T 
E 

E 
T 
E 
E 

E 

E 

E 

E 

T 

E 

E.  T 

E 

E 
E 
E 

T     - 

E 

E 

E 

T 

E 

E.T 

E 

E 
T 
E 

E 
T 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


MARSHALL  .„ 

MAYES  

MCCLAIN  


BIRDS 


MCCURTAIN  . 


MCINTOSH 


MURRAY . 


MUSKOGEE 


NOBLE  

NOWATA  .... 
OKLAHOMA 


OSAGE 


BIRDS 


OTTAWA  . 


PAWNEE  . 


PAYNE 


PITTSBURG  . 


BIRDS 


MAMMALS 


(POPULATION) 


(POPUUTION) 


BIRDS  

FISHES  .... 
MAMMALS 
BIRDS  


BIRDS 


FISHES  .... 
MAMMALS 
REPTILES 
BIRDS  

MAMMALS 
BIROS  

BIRDS  


INSECTS  .. 
MAMMALS 
BIRDS  

BIROS  

BIRDS  


BIRDS  

FISHES  .... 
MAMMALS 

BIRDS  

BIRDS  


PLOVER.  PIPING  

TERN,        INTERIOR 

LEAST. 

EAGLE.  BALD 

FALCON.  PEREGRINE 

PLOVER,  PIPING  

TERN,        INTERIOR 

LEAST. 

EAGLE,  BALD 

CAVEFISH,  OZARK 

BAT,  INDIANA  

CRANE.  WHOOPING  

FALCON,  PEREGRINE  

PLOVER,  PIPING  

TERN,  INTERIOR  (POPULATION)  

LEAST  

EAGLE,  BALD 

FALCON,  PEREGRINE  

TERN.  INTERIOR  (POPULATION)  

LEAST  

WOODPECKER.  RED-COCKADED  

DARTER,  LEOPARD  

BAT,  INDIANA  „ 

ALLIGATOR.  AMERICAN 

EAGLE.  BALD 

TERN,        INTERIOR        (POPULATION) 

LEAST. 

BAT,  INDIANA  

EAGLE.  BALD 

FALCON.  PEREGRINE  

TERN.        INTERIOR        (POPULATION) 

LEAST. 

CRANE.  WHOOPING 

EAGLE,  BALD 

PLOVER.  PIPING  

TERN.        INTERIOR        (POPULATION) 

LEAST. 

BEETLE.  AMERICAN  BURYING 

BAT,  INDIANA  , 

EAGLE,  BALD 

PLOVER,  PIPING 

TERN,        INTERIOR        (POPULATION) 

LEAST. 

EAGLE.  BALD 

PLOVER.  PIPING 

CRANE.  WHOOPING 

EAGLE.  BALD 

FALCON.  PEREGRINE  

PLOVER.  PIPING  _ 

TERN.        INTERIOR        (POPULATION) 

LEAST. 

CRANE,  WHOOPING  

CURLEW,  ESKIMO  .w... 

EAGLE,  BALD 

FALCON,  PEREGRINE  

PLOVER.  PIPING  

TERN.        INTERIOR        (POPULATION) 

LEAST. 

EAGLE,  BALD 

FALCON,  PEREGRINE  _ „ 

CAVEFISH,  OZARK 

MADTOM,  NEOSHO  _ 

BAT,  GRAY 

BAT,  INDIANA 

BAT,  OZARK  BIG-EARED ' 

CRANE,  WHOOPING 

EAGLE.  BALD 

FALCON.  PEREGRINE  

TERN.        INTERIOR        (POPULATION) 

LEAST. 

CRANE.  WHOOPING 

PLOVER.  PIPING  

TERN.        INTERIOR       (POPULATION) 

LEAST. 

EAGLE,  BALD 

TERN.        INTERIOR        (POPULATION) 

LEAST. 

WOODPECKER.  RED-COCKADED  

BAT.  INDIANA  


Charadrius  melodus  . 
Sterna  antlllarum 


Hallaeetus  leucocephalus 

Faico  peregrinus  

Charadrius  melodus 

Sterna  antillarum 


Hallaeetus  leucocephalus 

Amblyopsis  rosae 

Myotis  sodalis  

Grus  americana  

FaIco  peregrinus 

Charadrius  melodus 

Sterna  antlllarum 


Hallaeetus  leucocephalus 

FaIco  peregrinus 

Sterna  antillarum 


Picoides  tx>realis 

Percina  pantherina 

Myotis  sodalis  

Alligator  mississippiensis  . 
Hallaeetus  leucocephalus 
Stema  antillarum 


Myotis  sodalis  

Hallaeetus  leucocephalus 

FaIco  peregrinus 

Stema  antillarum 


Grus  americana  

Hallaeetus  leucocephalus 

Charadrius  melodus 

Stema  antillarum 


Nicrophorus  americanus  .. 

Myotis  sodalis  

Hallaeetus  leucocephalus 

Charadrius  melodus 

Stema  antillarum 


Hallaeetus  leucocephalus 

Charadrius  melodus 

Grus  americana  

Hallaeetus  leucocephalus 

FaIco  peregrinus 

Charadrius  melodus 

Stema  antlllarum 


Grus  americana  .„ _.. 

Numenius  borealis 

Hallaeetus  leucocephalus 

Fakx)  peregrinus 

Charadrius  melodus 

Stema  antillarum 


JHallaeetus  leucocephalus  ... 

FaIco  peregrinus ...... 

Amt>lyopsls  rosae 

Noturus  plackjus 

Myotis  grisescens  

Myotis  sodalis  

Plecotus  townsendii  ingens 

Gnjs  americana  

Hallaeetus  leucocephalus  ... 

FaIco  peregrinus 

Stema  antillarum 


Grus  americana  

Charadrius  melodus 
Stema  antillarum 


Hallaeetus  leucocephalus 
Stema  antillarum 


Picoides  t>orealis . 
Myotis  sodalis  


E.T 

E 

T 
E 
E.T 

E 

T 

T 

E 

E 

E 

E.T 

E 

T 
E 
E 

E 
T 
E 
T 
T 
E 

E 
T 
E 
E     . 

E 
T 
E.T 

E 

E 

E 
T' 
E,T 

E 

T 
E.T 

E 
T- 
E 
E.T 

E 

E 

E 

T 

E 

E.T 

E 

T 

E 

T 

T' 

E 

E 

E 

E 

T 

E 

E 

E    • 
E.T 

E 

T 
E 

E 
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II.  County/Species  List— Continued 


[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  ( 


I  or  threatened  within  the  specified  county.] 


State/County 


PONTOTOC. 


POTTAWATOMIE 
PUSHMATAHA  .... 


ROGER  MILLS 


ROGERS. 


SEMINOLE  .. 
SEQUOYAH 


STEPHENS 
TEXAS  


TILLMAN 


TULSA. 


WAGONER 


WASHINGTON 


WASHITA  . 
WOODS  ... 


WOODWARD 


Group  name 


BIRDS 


BIRDS  .... 
BIRDS  .... 
CLAMS... 


FISHES  

MAMMALS 
BIRDS  


BIRDS 


PLANTS 
BIRDS  ... 


BIRDS 


INSECTS. 

BIRDS  

BIRDS  ..- 

BIRDS  


BIRDS 


INSECTS. 
BIRDS  ..... 


MAMMALS 
BIRDS  


BIRDS  

BIRDS  


BIRDS 


OREGON 


BAKER 


Inverse  name 


BIRDS 


EAGLE,  BALD 

TERN,       INTERIOR       (POPULATION) 

LEAST. 
TERN.       INTERIOR       (POPULATION) 

LEAST. 

EAGLE.  BALD 

WOODPECKER,  RED^XXJKADED  

ROCK-POCKETBOOK.  OUACHITA 

ROCK-POCKETBOOK,  OUACHITA 

(-WHEELERS  PM). 

DARTER,  LEOPARD 

BAT,  INDIANA  

CRANE.  WHOOPING 

EAGLE,  BALD 

PLOVER,  PIPING 

TERN.       INTERIOR       (POPULATION) 

LEAST. 

CRANE.  WHOOPING 

EAGLE,  BALD 

FALCON,  PEREGRINE 

PLOVER,  PIPING  

TERN,        INTERIOR       (POPULATION) 

LEAST. 
ORCHID,  WESTERN  PRAIRIE  FRINGED 
TERN,        INTERK)R       (POPULATION) 

LEAST. 

EAGLE,  BALD 

FALCON,  PEREGRINE  

PLOVER.  PIPING  

TERN.       INTERK3R       (POPULATION) 

LEAST. 

BEETLE,  AMERICAN  BURYING 

BAT,  INDIANA  _ 

BAT,  OZARK  BIG-EARED 

CRANE.  WHOOPING  

EAGLE.  BALD 

FALCON.  PEREGRINE 

CRANE,  WHOOPING 

EAGLE.  BALD 

FALCON.  PEREGRINE  

PLOVER.  PIPING  

TERN,        INTERWfl       (POPULATION) 

LEAST 

CRANE.  WHOOPING 

PLOVER.  PIPING  

TERN,        INTERIOR       (POPULATIONy 

LEAST 

EAGLE,  BALD 

FALCON,  PEREGWNE  

PLOVER.  RPING  ...„ 

TERN,        INTERIOR       (POPULATION) 

LEAST. 

BEETLE.  AMERK:AN  BURYING 

CRANE.  WHOOPING 

EAGLE.  BALD 

FALCON.  PEREGRINE  

PLOVER,  PIPING  

TERN.       INTEROR       (POPULATION) 

LEAST. 

BAT,  INDIANA  

CRANE,  WHOOPING 

EAGLE,  BALD 

FALCON.  PEREGRINE 

PLOVER,  PIPING  

CRANE,  WHOOPING 

CRANE,  WHOOPING 

CURLEW,  ESKIMO  

EAGLE.  BALD „ 

PLOVER.  PIPING  

TERN,       INTERIOR       (POPULATION) 

LEAST. 

CRANE,  WHOOPING 

EAGLE,  BALD 

PLOVER.  PIPING  - 

TERN.       INTERKJR       (POPULATION) 

LEAST. 


EAGLE.  BALD  . 


Scientific  name 


Haliaeetus  leucocephakjs 
Sterna  antillaaim 


Sterna  antiHarum . 


Haliaeetus  leucoceptahis 

Picoides  borealis 

Arkansta  (vArcidens)  wheeleri 
Artcansia  (-Arcidens)  wtioolori 

Percina  panttMrina 

Myolis  sodalis  

Qrus  americana  

Haliaeetus  leucocephakjs 

Ctwradnus  metodus . 
Sterna  antiHarum 


Grus  americana  

Haliaeetus  leucocephalus 

FaIco  persgrinus — 

Charadnus  melodus 

Sterrta  aniiMarum 


Platanthera  praectara . 
Sterna  antinarum 

Haliaeetus  leucocephakis 

FaIco  paregrinus 

Cturadrius  meiodus 

Sterna  aniilanjm 

Nicrophorus  amaricanus  — 

Myotis  sadaHs  -. 

Plecotus  lownaendii  ingsns 

Gnis  americana  

Haliaeetus  leucocephakis  „ 
Faloo  peregrinus 
Qrusamedcana 
Haliaeetus  leucocephakis . 

FaIco  persgrinus 

Charadnus  makxlus 

Sterna  antilarum 

Grus  americana  

Charadrius  melodus 

Stama  anblarum 


HaKaeotus  leucocephaka 

Fakx)  persgrinus -. 

Charadrius  melodus 

Sterna  antiHarum 


Nicrophorus  amaricanus  .. 

Grus  americana  -.. 

Haliaeetus  leucocephaka 

Fakx)  peregrinus . — 

Charadrius  mekxkis 
Sterna  antitarum 

Myotis  sodalis  ... 

Grus  americana 

I  laWneatin  leucocephaka  . 

FaIco  peregrinus 

Cttaradrius  melodus 

Grus  americana  

Grus  americana  

Nuntenius  txxeaks 

Haliaeetus  leucocephakis 

Charadrius  melodus 

Sterna  anblarun 


Grus  americana  

Haliaeeius  leucocephaka 
Charadrius  melodus . 
Sterna  antHlarum  . 


Hakaaetus  leucocephakis 


Status 


T 
E 
E 
E 

T 

E 

E 

T 

E.T 

E 

E 
T 
E 
E.T 

E 

T 
E 

T 
E 
E.T 

E 

E 

E 

E 

E 

T 

E 

E 

T 

E 

E.T 

E 

E 
E.T 

E 

T 
E 
E.T 

E 

E 

E 

T 

E 

E.T 

E 

E 

E 

T 

E 

E.T 

E 

E 

E 

T 

E.T 

E 

E 
T 
E.T 

E 
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II.  County/Species  List— Continued 

[The  followjng  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


FISHES 


BENTON 


PLANTS 
BIROS  .. 

FISHES 


CLACKAMAS 


INSECTS 
PLANTS  . 

BIRDS  .... 
FISHES  .. 


CLATSOP 


PLANTS 
BIRDS  ... 


FISHES 


COLUMBIA 


INSECTS  .. 
MAMMALS 
BIRDS  ....;. 


FALCON,  PEREGRINE 

MURRELET.  MARBLED 

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

TROUT.  BULL  (COLUMBIA  RIVER  ESU) 

THELYPODY,  HOWELL'S  SPECTACU- 
LAR. 

EAGLE,  BALD 

GOOSE.  ALEUTIAN  CANADA  ...„ 

OWL.  NORTHERN  SPOTTED  

PLOVER,  WESTERN  SNOWY 

CHUB,  OREGON 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

STEELHEAD,  OREGON  COAST  POPU- 
LATION. 

TROUT.  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

BUTTERFLY.  FENDER'S  BLUE  

CHECKER-MALLOW.  NELSON'S 

DAISY,  WILLAMETTE  

LOMATIUM.  BRADSHAW^ 

LUPINE.  KINCAID'S  

EAGLE.  BALD 

OWL.  NORTHERN  SPOTTED  

CHUB,  OREGON  

SALMON.  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON.  CHINOOK  (UPPER  (XM.UM- 
BIA  RIVER  SPRING  RUN). 

SALMON.  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

STEELHEAD.  LOWER  COLUMBIA 
RIVER  POPULATION. 

TROUT.  BUa  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

CHECKER-MALLOW,  NELSON'S 

EAGLE.  BALD „ 

FALCON,  PEREGRINE  

OWL.  NORTHERN  SPOTTED  

PELICAN.  BROWN 

PLOVER.  WESTERN  SNOWY 

SALMON,  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON.  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON.  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

SALMON.  SNAKE  RIVER  SOCKEYE 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

TROUT.  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT.  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

TROUT.  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

STEELHEAD.  OREGON  COAST  POPU- 
LATION. 

BUTTERFLY.  OREGON  SILVERSPOT  ... 

DEER.  COLUMBIAN  WHITE-TAILED  

EAGLE,  BALD 

FALCON.  PEREGRINE  

OWL,  NORTHERN  SPOTTED  


Faico  peregrinus 

Brachyramphus  marmoratus 

Oncorttynchus  tshawytscha ,... 

Oncofhynchus  tshawytscha 

Salvelinus  confluentus 

Thelypodium  howellii  ssp.  spectabilis 

Haliaeetus  leucocephalus ~ 

Branta  canadensis  leucopareia 

Strix  occtdentalls  caurina 

Charadrius  alexandrinus  nivosus 

Oregonlchthys  crameri 

Oncorhynchus  tshawytscha 

Oncoryhnchus  mykiss 

Oncorhynchus   mykiss,    (Oregon   Coast 

ESU). 
Oncorhyncus  mykiss 

Icaricia  icarioides  

SIDALCEA  NELSONIANA  

Ehgeron  decumbens  var.  decumbens 

Lomatlum  bradshawil 

Lupinus  sulphurous  ssp.  kincaidii .... 

Haliaeetus  leucocephalus „ ,. 

Strix  occKJentalls  caurina .... 

Oregonichthys  crameri „ 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncoitiynchus  tshawytscha 

Oncoryhnchus  mykiss 

Oncorhynchus  mykiss,  (Lower  CMumbia 

ESU). 
Salvelinus  confluentus 

Oncorhyncus  mykiss 

Oncorhyncus  mykiss 

Sidak»a  nelsoniana 

Haliaeetus  leucocephalus 

FaIco  peregrinus  

Strix  occidentalis  caurina . ■. 

Pelicanus  occidentalis 

Ctiaradrius  alexandrinus  nivosus 

Oncorhynchus  tshawytscha 

Onoortiynchus  tshawytscha  ..._ 

Oncorhynchus  tshawytscha 

Oncoihynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  neika 

Oncoryhnchus  mykiss 

Oncorhyncus  mykiss 

Oncorhyncus  mykiss 

Oncorhyncus  mykiss 

Oncorhynchus   mykiss,    (Oregon   Coast 
ESU). 

Speyeria  zerene  hippolyta 

Odocoileus  virginianus  leucurus 

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Strix  occidentalis  caurina 
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II.  County/Species  Ust— Continued 

[The  followjn^  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t)een  updated 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the 


July  8,  1998.  Species 
county.] 


State/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


FISHES 


COOS 


MAMMALS 
BIRDS  


FISHES 


CROOK 


CURRY 


PLANTS 
BIROS  .. 

FISHES 

BIROS  .. 


DESCHUTES 


DOUGLAS 


FISHES 


PLANTS 
BIRDS  .. 

FISHES 

BIRDS  .. 


RSHES 


SALMON,  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON.  CHINOOK  (SNAKE  RIVER 
FAU  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

TROUT,  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

DEER.  COLUMBIAN  WHITETAILED  

EAGLE,  BALD 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA „... 

OWL.  NORTHERN  SPOTTED  

PEUCAN,  BROWN 

PLOVER,  WESTERN  SNOWY 

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

STEELHEAD,  OREGON  COAST  POPU- 
LATION. 

ULY,  WESTERN 

EAGLE.  BALD  .._ __ 

FALCON.  PEREGRINE  _._ 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE.  BALD 

FALCON.  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA 

MURRELET,  MARBLED 

OWL.  NORTHERN  SPOTTED  _... 

PEUCAN,  BROWN 

PLOVER.  WESTERN  SNOWY 

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

SALMON,  COHO  (SOUTHERN  OR/ 
NORTHERN  CA  COAST). 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

STEELHEAD,  OREGON  COAST  POPU- 
LATION. 

ROCKCRESS,  RED  MT.  

EAGLE.  BALD 

FALCON.  PEREGRINE  

TROUT.  BUa  (COLUMBIA  RIVER  POP- 
ULATION). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA 

MURRELET,  MARBLED 

OWL.  NORTHERN  SPOTTED  

PLOVER.  WESTERN  SNOWY 

SALMON.  CHINOOK  (SOUTHERN  OR- 
EGON AND  CAUFORNIA  COASTAL 
RUN). 

SALMON.  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

STEELHEAD.  KLAMATH  MOUNTAINS 
PROVINCE. 

STEELHEAD,  OREGON  COAST  POPU- 
UTK>N. 

TROUT.  BULL  (COLUMBIA  RIVER  ESU) 

TROUT,  CUTTHROAT  (UMPQUA  RIVER 
POPULATION). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 


Oncorttynctius  tshawytacha 
OfKXXtiynctius  tshawytsctta 
OncorttynctHJS  tshawytactta 
Oncoctiynchus  tshawytscha 
Oncortiynchus  tshawytscha 


Oncortiynchus  nerka  .. 
Oncoryhnchus  mykiis 


Oncoftiyncus  mykiss  .... 
Onooitiyncus  mykiss  .... 
Oncortiyncus  mykiss  .... 


Odocoiieus  virginianus  leucurus  _ 

HaNaeetus  leucocapriakjs 

Faico  paregrinus  „ 

Branta  canadensis  leucoparaia  ... 

Strix  oocidentaiis  caurina 

Paicanus  occidantalis 

Charadrius  aisxandrinus  niwaus . 
Oncortiynchus  tsha«vytscha 


Onooryhnchus  mykiss  . 


Oncortiynchus   mykiss,    (Oregon   Coeil 
ESU). 

LNum  occidentale  

HaKaaetus  leucocephalus 

Fateo  peregrinus 

Oncoittyncus  mykiss »~ _.».... 


Haliaootus  Isucocaphalus 

Faico  peregrinus _..., 

Branta  canadensis  leucoparaia  ... 

Brachyramphus'marmoratus 

Strix  occidentalis  caurirta 

Psiicanus  ocddentafis 

Charadrtus  alexandrinus  mvosus . 
Oncortiynchus  tshawyischa 


Orcorttynchus  Msutch  .„ 
OncoryhrictHis  mykiss  ... 


Oncortiynchus   mykiss,    (Oregon   Coast 
ESU). 

Arabia  mcdonaUiana  

HaNaeetus  im»  m  w|itia>iii    

Faico  peregrinus «.«.__.„_. „ 

Salvelinus  conlluerMus 


Haliaeetus  leucoosphaka 

Fafco  peregrinus  

Branta  canadensis  leucoparaia  ... 

Brachyramphus  marmoratus 

Strix  occidentais  caurina 

Charadrius  alexandrinus  nMMiS . 
Oncortiynchus  tshawytscha 


Oncorhynchus  t8ha«<ytscha 

Oncoryhnchus  mykiss 

Oncorhynchus    mykiss.    (Oregon   Coetl 
ESU). 

Salvelinus  confhwntus 

Oncorhynchus  daiki  ctarki 

Oncortiyncus  mykiss 
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II.  County/Species  List— Continued 

[The  following  list  identifies  fedeially  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


MAMMALS 
PLANTS  .... 


GILLIAM 


GRANT 


FISHES 


HARNEY 


HOOD  RIVER 


BIROS  .. 
FISHES 

BIRDS  .. 
FISHES 

PLANTS 
BIRDS  .. 


FISHES 


JACKSON 


BIROS  .. 
FISHES 


JEFFERSON „.. 


JOSEPHINE 


PLANTS 
BIRDS  .. 
FISHES 

BIROS  .. 
FISHES 


KUMATH 


PLANTS 
BIROS  ... 


DEER,  COLUMBIAN  WHITETAILED  

LUPINE.  KINCAID'S  

ROUGH  POPCORNFLOWER  

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON.  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE  

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

CHUB,  BORAX  LAKE  

TROUT.  LAHONTAN  CUTTHROAT 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

WIRE-LETTUCE,  MALHEUR  

EAGLE,  BALD 

FALCON,  PEREGRINE 

OWL,  NORTHERN  SPOTTED  

SALMON.  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

STEELHEAD,  LOWER  COLUMBIA 
RIVER  POPULATION. 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE,  BALD 

FALCON.  PEREGRINE  

OWL.  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CALIFORNIA  COASTAL 
RUN). 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

FRITILLARY,  CENTNER'S  (MISSION 
BEUS). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE,  BALD 

FALCON,  PEREGRINE 

OWL.  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON AND  CALIFORNIA  COASTAL 
RUN). 

STEELHEAD.  KLAMATH  MOUNTAINS 
PROVINCE. 

STEELHEAD.  OREGON  COAST  POPU- 
LATION. 

FRITILLARY,  CENTNER'S  (MISSION 
BELLS). 

EAGLE,  BALD 

FALCON,  PEREGRINE  „ 

OWL.  NORTHERN  SPOTTED  


Odocotleus  virglnianusleucurus  ... 
Lupinus  sulphureus  ssp.  kincaidii 

Plagiobothrys  hirtus  „ 

Oncortiynchus  tshawytscha 


Oncortiynchus  tshawytscha 
Oncortiynchus  tshawytscha 


Oncorttynctius  nerfca  ... 
Salvelinus  confluentus 


Oncorhyncus  mykiss 


Haliaeetus  leucocephahjs 

Faico  peregrinus  

Salvelinus  confluentus 


Oncortjyncus  mykiss 


Stephanomeria  malheurensis 

Haliaeetus  leucocephalus 

Fateo  peregrinus 

Strix  occidentalis  caurina 

Oncorftynchus  tshawytscha  ... 


OncortiyrKhus  tshawytscha 
OrKX>rhyTK:hus  tshawytscha 
Oncorhynchus  tshawytscha 


OrK»rtiyrtchus  nerka 

Oncorhynchus  mykiss,  (Lower  Columbia 

ESU). 
Salvelinus  confluentus 


Oncortiyncus  mykiss 
Oncortiyncus  mykiss 


Haliaeetus  leucocephalus  ... 

Fateo  peregrinus  „ 

Strix  occidentalis  caurina  .... 
Oncorhynchus  tshawytscha 


Oncoryhnchus  mykiss 
Fritlllaria  gentneri  


Haliaeetus  leucocephalus 

Fateo  peregrinus 

Salvelinus  oonfluentus 


Oncorhyncus  mykiss 


Haliaeetus  leucocephalus  ... 

Fateo  peregrinus 

Strix  occidentalis  caurina  .... 
Oncortiynchus  tshawytscha 


Oncoryhnchus  mykiss 


Oncorhynchus    mykiss,    (Oregon   Coast 

ESU). 
Fritillaria  gentneri  „ 


Haliaeetus  leucocephalus  . 

Fateo  peregrinus 

Strix  xcidantalis  caurina  °.. 


Haliaeetus  leucocephalus T 

Fateo  peregrinus E 

Gila  boraxotJius _ 

Salmo  clart<i  henshawi T 

Oncorhyncus  mykiss T 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8  1998  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


LAKE 


LANE 


Group  name 


FISHES 


PLANTS 
BIROS  .. 

FISHES 


BIROS 


FISHES 


LINCOLN 


UNN 


MALHEUR . 


FISHES 


Inverse  name 


INSECTS  .. 

MAMMALS 
PLANTS  ... 

BIRDS  


INSECTS 
BIRDS  

FISHES  -. 


INSECTS 
PLANTS 

BIRDS  .... 
FISHES  .. 


SALMON,  CHINOOK  (SOUTHERN  OR- 
EGON  AND  CALIFORNIA  COASTAL 
RUN). 
STEELHEAD,    KLAMATH    MOUNTAINS 
PROVINCE. 

SUCKER,  LOST  RIVER  

SUCKER,  SHORTNOSE  

TROUT,  BULL  (KLAMATH  RIVER  POPU- 
LATION). 

MILK-VETCH,  APPLEGATE^S 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  NORTHERN  SPOTTED  

CHUB.  HUTTON  TUI  

DACE,  FOSKETT  SPECKLED  

SUCKER,  WARNER  

TROUT,  BULL  (KLAMATH  RIVER  POPU- 
LATION). 

EAGLE,  BALD  _ 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA  

MURRELET,  MARBLED ...„ 

OWL,  NORTHERN  SPOTTED  

PEUCAN,  BROWN 

PLOVER.  WESTERN  SNOWY 

CHUB,  OREGON 

SALMON.  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 
STEELHEAD,    KLAMATH    MOUNTAINS 

PROVINCE. 
STEELHEAD.  OREGON  COAST  POPU- 
LATION. 
TROUT,  BULL  (COLUMBIA  RIVER  ESU) 
TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

BUTTERFLY,  FENDER'S  BLUE  

BUTTERFLY,  OREGON  SILVERSPOT  ... 

DEER,  COLUMBIAN  WHITE-TAILED  

DAISY.  WILLAMETTE  

LOMATIUM,  BRADSHAW^  

LUPINE.  KINCAID"S  

EAGLE,  BALD 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA  

MURRELET,  MARBLED  „.. 

OWL,  NORTHERN  SPOTTED  

PELICAN,  BROWN  

PLOVER,  WESTERN  SNOWY 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 
STEELHEAD.    KLAMATH    MOUNTAINS 

PROVINCE. 
STEELHEAD.  OREGON  COAST  POPU- 
LATION. 
TROUT.  STEELHEAD  (UPPER 

WILUMETE  RIVER  RUN). 
BUTTERFLY.  OREGON  SILVERSPOT  ... 

EAGLE.  BALD 

FALCON.  PEREGRINE 

OWL,  NORTHERN  SPOTTED  

CHUB,  OREGON 

SALMON.  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 
STEELHEAD,    KLAMATH    MOUNTAINS 

PROVINCE. 
TROUT.  BULL  (COLUMBIA  RIVER  ESU) 
TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

BUTTERFLY.  FENDER'S  BLUE  

CHECKER-MAUOW,  NELSON'S 

DAISY,  WILLAMETTE  

LOMATIUM.  BRADSHAW^ 

LUPINE,  KINCAID-S  .. 

EAGLE,  BALD „ 

FALCON,  PEREGRINE  

SALMON.    CHINOOK    (SNAKE    RIVER 

SPRING/SUMMER). 
TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATIOKJ). 


Scientific  nan>e 


Oncoftiynchus  tshawrytsctia 


OrxxKyhnchus  mytdss  . 


Dettistes  kjxatus 

Chasmistes  brevirostris  . 
Satvelinus  confluentus  .. 


Astragalus  applegatei  

Haliaeeius  leucocephalus 

Faico  peregnnus 

Strix  occidentalis  caurina  . 

Gila  t>icoior  ssp 

Rhinlchthys  osculus  ssp.  . 
Catostomus  wamerensis  . 
Salvelinus  confluentus 


Haliaeeius  leucocephalus 

FaIco  peregnnus 

Branta  canadensis  leucopareta  „ 

Bfachyramphus  mamrxMatus 

Sthx  occidentalis  cauhna 

Pelicanus  occidentalis 

Charadrius  alexandrinus  nivosus . 

Oregonctithys  crameh 

Oncortiynchus  tshawytscha 


Oncoryhnchus  mykiss 


Oncortiyrtchus    mytdss,    (Oregon    Coast 
ESU). 

Salvelinus  confluentus  „ 

Oncoftiyncus  mykiss 


Icaricia  icariotdes  

Speyena  zerene  hippotyta 

OdocoJIeus  virginianus  leucurus 

Engeron  decumt>ens  var.  decumtwns 

Lomatlum  bradshawil  , 

Lupinus  sulpTiureus  ssp.  kincaidii , 

Haliaeetus  leucocephalus , 

FaIco  peregnnus  , 

Branta  canadensis  leucopareia  

Brachyramphus  marmoratus 

Stnx  occidentalis  cauhna 

Pelicanus  occidentalis 

Charadhus  alexanorinus  nivosus 

Oncorttynchus  tshawytscha 


Oncoryhnchus  mykiss 


Oncorhynchus    mykiss.    (Oregon    Coast 

ESU). 
Oncofhyncus  mykiss 


Oncoryhnchus  mykiss  . 

Salvelinus  confluentus 
OcKXXhyncus  mykiss  ... 


Icaricia  icanotdes  .-.„ 

Sidalcea  nelsoniana 

Erigeron  decumbens  var.  decumbens 

Lomatium  tvadshawii  

Lupinus  sulphureus  ssp.  kifK:aidii 

Haliaeetus  leucocephalus 

FaIco  peregnnus 

Oncorhynchus  tshawytscha 

Salvelinus  connuentus 


Status 


Speyena  zerene  hippolyta  T 

Haliaeetus  leucocephalus T 

FaIco  peregnnus  _ E 

Strix  occidentalis  caurina T 

Oregonichthys  crameri E 

OrxxMtiynchus  tshawytsctia „ T 
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II.  County/Species  List— Continued 

[The  foltowing  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


MARION 


MORROW 


MULTNOMAH 


POCK. 


SHERMAN 


Group  name 


BIROS  .. 
FISHES 


PLANTS 
BIROS  .. 

FISHES 
BIROS  .. 
FISHES 


MAMMALS 
BIROS  

FISHES  .... 


INSECTS 
PLANTS 

FISHES  . 


Inverse  name 


EAGLE.  BALD 

OWL,  NORTHERN  SPOTTED  

PLOVER.  WESTERN  SNOWY 

CHUB,  OREGON „ 

SALMON,  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

TROUT,  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

CHECKERMALLOW,  NELSON'S 

DAISY,  WILLAMETTE  „ 

LOMATIUM,  BRADSHAW^  _ 

EAGLE.  BALD , 

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL.  NORTHERN  SPOTTED  

SALMON.  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON.  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

SALMON.  SNAKE  RIVER  SOCKEYE 

STEELHEAD.  KLAMATH  MOUNTAINS 
PROVINCE. 

STEELHEAD,  LOWER  COLUMBIA 
RIVER  POPULATION. 

TROUT,  BUa  (COLUMBIA  RIVER  POP- 
ULATK3N). 

TROUT.  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD 

(MIDOLECOLUMBIA  RIVER  RUN). 

TROUT.  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

DEER.  COLUMBIAN  WHITETAILEb  

EAGLE.  BALD 

MURRELET.  MARBLED 

OWL.  NORTHERN  SPOTTED  

CHUB,  OREGON 

SALMON.  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT.  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

BUTTERFLY,  FENDER'S  BLUE  

CHECKERMAaOW.  NELSON'S 

DAISY.  WILLAMETTE  

LOMATIUM.  BRADSHAWS 

LUPINE.  KINCAID3  

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 


Sclentilic  name 


Haltaeetus  leucocephalus 

Strix  occkjentaiis  caurina 

Charadrius  alexandhnus  nivosus 

Oregonichthys  crameri 

Oncortiynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncoryhnchus  mykiss 

Oncortiyncus  mykiss 

Oncoftiyncus  mykiss 

Sidatoea  nelsoniana 

Erigeron  decumbens  var.  decumbens 

Lomatium  bradshawii 

Haliaeetus  leucocephalus 

Oncortiynchus  tshawytscha 

Oncortiynchus  tshawytscha 

Oncortiynchus  nerka 

Oncorhyncus  mykiss 

Haliaeetus  leucocephalus 

Faico  peregrinus 

Strix  occidentalis  caurina 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

OncorhyrKhus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  neika 

Oncoryhnchus  mykiss 

Oncorhynchus  mykiss.  (Lower  Columbia 

ESU). 
Saivelinus  confluentus 

Oncorhyncus  mykiss 

Oncorhyncus  mykiss 

Oncorhyncus  mykiss 

Odocoileus  virginianus  leucurus 

Haliaeetus  leucocephalus ~ 

Brachyramphus  marmoratus 

Strix  occidentalis  caurina 

Oregonichthys  crameri 

Oncorhynchus  tshawytscha 

Oncoryhnchus  mykiss „ 

Saivelinus  confluentus 

Oncorhyncus  mykiss 

tearicia  icarioides 

Sidak»a  nelsoniana 

Erigeron  decumt>ens  var.  decuinbens 

Lomatium  bradshawii 

Lupinus  sulphureus  ssp.  kincaidii 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  nertca „ 

Oncorhyncus  mykiss 


Status 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  tounty.] 


State/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


TILLAMOOK 


BIROS 


FISHES 


UMATILLA 


INSECTS 
PLANTS 
BIRDS  ... 

FISHES  . 


UNION. 


BIRDS  .. 
FISHES 


WALUWA 


PLANTS 
BIROS  .. 
FISHES 


WASCO. 


PLANTS 
BIROS  .. 

FISHES 


WASHINGTON 


BIRDS  .. 
FISHES 


TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

EAGLE,  BALD 

FALCON.  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA  

MURRELET,  MARBLED  

OWL,  NORTHERN  SPOTTED  

PELICAN,  BROWN 

PLOVER,  WESTERN  SNOWY 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

STEELHEAD.  KLAMATH  MOUNTAINS 
PROVINCE. 

STEELHEAD,  OREGON  COAST  POPU- 
LATION. 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

BUTTERFLY,  OREGON  SILVERSPOT  ... 

CHECKER-MALLOW,  NELSON'S 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE  

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT.  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

THELYPODY.  HOWELL'S  SPECTACU- 
LAR. 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT.  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

FOUR-O'CLOCK,  MACFARLANE'S 

EAGLE,  BALD 

FALCON.  PEREGRINE  

OWL,  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT.  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE.  BALD 

OWL,  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

STEELHEAD,  KLAMATH  MOUNTAINS 
PROVINCE. 


Salvellnus  confluentus 


Haliaeeius  leucocephalus 

Faico  peregnnus  

Branta  canadensis  leucopareia  ... 

Brachyramphus  marmoratus 

Strix  occKlentalis  caunna 

Pelicanus  occidenfalis 

Charadrius  alexandrinus  nivosus . 
Oncorhynchus  tshawytsctia  


Oncoryhnchus  mykiss 


Oncorhynchus    mykiss,    (Oregon    Coast 

ESU). 
Oncorhyncus  mytoss „ 


Speyena  zerene  hppolyta  .. 

Sidalcea  nelsoniana 

Haliaeetus  leucocephalus  ... 

FaIco  peregnnus  

Oncorhynchus  tshawytscha 

OrKX>rhynchus  tshawytscha 

Orxxxhynchus  tshawytscha 


OrK»rhynchus  nerlta  ... 
Salvetinus  confluentus 


Oncorhyncus  mykiss 


Haliaeetus  leucocephalus  ... 

FaIco  pefegnnus  

Oncorhynchus  tshawytscha 


Oncorhynchus  tshawytscha 

Salvellnus  confluentus  „ 

OtKX)rhyncus  mykiss 

Thelypodium  howellii  ssp.  spectatxits 


Haliaeetus  leucocephalus  ... 

Faico  peregnnus  

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 


Oncorhynchus  nerka  ... 
Salvelinus  confluentus 


Oncorhyncus  mykiss 


Mirabilis  macfahanel  

Haliaeetus  leucocephalus  ... 

FaIco  peregnnus  

Sthx  occiOentalis  caunna  .... 
Oncorhynchus  tshawytscha 


Oncorhynchus  tshawytscha  ... 
Orx»rhynchus  tshawytscha  ... 
Oncorhynchus  tshawytscha  ... 


Oncofhyrtchus  nerka  .... 
Salvelinus  Co.ifluentu$ 


Oncorhyncus  mykiss 


Haliaeetus  leucocephalus  ... 
Sthx  occidentalis  caunna  .... 
Oncorhynchus  tshawytscha 


Oncoryhnchus  mykiss 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


WHEELER 


YAWHILL 


PUERTO  RICO 

ADJUNTAS  - 

AGUADA 

AGUADILLA  

ANASCO  

ARECIBO 


ARROYA  

BARCELONETA 

BARRANQUITAS 

BAYAMON  

CABO  ROJO 


Group  name 


CAMUY 


PLANTS 
BIROS  .. 
FISHES 

BIRDS  .. 
FISHES 


INSECTS  

PLANTS  

AMPHIBIANS 
PLANTS  

REPTILES  .... 

BIRDS  

PLANTS  

REPTILES  .... 

BIRDS  

REPTILES  .... 

BIRDS 

REPTILES  .... 

BIRDS  

MAMMALS  ... 
PLANTS  


REPTILES 

MAMMALS 
REPTILES 
REPTILES 

BIRDS  

PLANTS  .. 
PLANTS  .. 
REPTILES 
BIROS  


MAMMALS 
PLANTS  .... 


REPTILES 


PLANTS 


Inverse  nanie 


TROUT,  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

CHECKER-MALLOW,  NELSON'S 

EAGLE,  BALD 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

OWL,  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

STEELHEAD.  KLAMATH  MOUNTAINS 
PROVINCE. 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

BUTTERFLY,  FENDER'S  BLUE  

BUTTERFLY,  OREGON  SILVERSPOT  ... 

CHECKER-MALLOW,  NELSON'S 

LUPINE,  KINCAID'S  

COQUI,  GOLDEN 

ERUBIA 

WALNUT,  NOGAL  

BOA,  PUERTO  RICAN  

PELICAN,  BROWN ...» 

BOXWOOD,  VAHL'S  

TURTLE,  GREEN  SEA 

PELICAN,  BROWN  

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA 

PELICAN,  BROWN  

TURTLE,  GREEN  SEA 

TURTLE,  LEATHERBACK  SEA  ....; 

FALCON,  AMERICAN  PEREGRINE  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

CHUPACALLOS  

MYRCIA  PAGANII  

PALMA  DE  MANACA  

PALO  DE  NIGUA  

TECTARIA  ESTREMERANA 

BOA,  PUERTO  RICAN  

TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURTLE,  LEATHERBACK  SEA  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

TURTLE,  GREEN  SEA 

BOA,  PUERTO  RICAN  

TURTLE.  GREEN  SEA 

TURUE,  LEATHERBACK  SEA  

BLACKBIRD,  YELLOW-SHOULDERED  .. 

PALO  DE  NIGUA 

BOXWOOD,  VAHL'S  

BOA.  PUERTO  RICAN  

BLACKBIRD.  YELLOW-SHOULDERED  .. 

FALCON.  PEREGRINE  

NIGHTJAR,  PUERTO  RICO 

PELICAN.  BROWN  

PLOVER.  PIPING  

MANATEE.  WEST  INDIAN  (FLORIDA)  .... 

ARISTIDA  CHASEAE  

BARIACO  

COBANA  NEGRA  

EUGENIA  WOODBURYANA 

LYONIA  TRUNCATA  VAR.  PROCTORII 

MITRACARPUS  MAXWELLIAE  

MITRACARPUS  POLYCLADUS 

NONE  

PELOS  DEL  DIABLO 

VERNONIA  PROCTORII  

BOA,  PUERTO  RICAN  „ 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  LEATHERBACK  SEA  

PALMA  DE  MANACA  


Scientific  name 


Oficortiyncus  mykiss 
Oncortiyncus  mykiss 


Sidalcea  nelsoniana 

Haliaeetus  leucocephalus 
Salvelinus  conlluentus  


Oncortiyncus  mykiss 


Strix  occidentalls  caurina  .... 
Oncorhynchus  tshawytscha 


Oncoryhnchus  mykiss  . 
Salvelinus  confluentus 
Orxxjrtiyncus  mykiss  ... 


Icaricia  icarioides  

Speyeria  zerene  hippolyta  

Sidatoea  nelsoniana 

Lupinus  sulphurous  ssp.  kincaidii 


Eleutt«erodactylus  |asperi 

Solanum  drymophllum  , 

Juglans  jamaicensis  ...' 

Epicrates  inomatus  

Pelicanus  occidentalls 

Buxus  vahlil 

Chekjnia  mydas 

Pelicanus  occldentatis 

Chetonia  mydas  ,„... 

Eretmochelys  imbricata '.. 

Pelicanus  occidentalls 

Chelonia  mydas  

Dermochelys  coriacea  

Faico  peregrinus  anatum  

Trichechus  manatus 

Pleodendron  macranthum 

Myrcia  paganii 

Calyptronoma  rivalls  

Comutia  otxjvata — .. 

Tectaria  estremerana 

Epicrates  Inomatus  

Chelonia  mydas  

EretniHx;helys  Imbricata 

Dermochelys  coriacea  

Trichechus  manatus 

Chelonia  mydas  

Epicrates  inomatus  ...~. 

Chelonia  mydas  ,.•.- 

Dermochelys  coriacea  .„:...... 

Agelaius  xanthomus 

Comutia  obovata 

Buxus  vahlii 

Epicrates  inomatus  

Agelaius  xanthomus 

FaIco  peregrinus «.. 

Caprimulgus  noctitherus  

Pelicanus  occldentalis 

Charadrius  melodus . — 

Trichechus  manatus 

Aristida  chaseae  

Trichilia  triacantha 

Stahlia  monosperma 

Eugenia  woodburyana 

Lyonia  truncata  var.  proctorii 

MItracarpus  maxwelliae  

Mitracarpus  poiycladus 

Catesbaea  melanocarpa 

Aristida  portoricensis 

Vemonia  proctorii 

Epicrates  inomatus  

Chetonia  mydas  

EretnK)chelys  imbricata 

Demochelys  coriacea  

Calyptronoma  rivalls  


Status 


T 

E 

L 

E 

E 

E 

E.T 

E 

E.T 

E 

E 

E,  T 

E 

E 

E 

E 

E 

T 

E 

E 

E 

E.T 

E 

E 

E 

E.T 

E 

E.T 

E 

E 

E 

E    - 

E 

E 

E 

E 

E 

E.T 

E 

E 

E 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E.T 

E 

E 

T 
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II.  CouNTY/SPEaES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Speaes 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  spedfted  county.) 


State/County 


Group  name 

REPTILES 

BIRDS  

MAMMALS  

REPTILES 

BIRDS  

MAMMALS  

REPTILES 

BIRDS  

PLANTS  

REPTILES 

BIRDS  

MAMMALS  

PLANTS  

REPTILES 

PLANTS  

BIRDS  

AMPHIBIANS  .... 

PLANTS  

BIRDS  

BIRDS  

PLANTS  

REPTILES 


AMPHIBIANS 

BIRDS  

MAMMALS  ... 
PLANTS  

REPTILES  .... 
BIRDS 

MAMMALS  ... 
PLANTS  

REPTILES  .„. 
AMPHIBIANS 
BIRDS  

MAMMALS  ... 
PLANTS  


REPTILES  .... 

BIRDS  

MAMMALS  ... 
BIRDS  

MAMMALS  ... 

PLANTS  

PLANTS  

PLANTS  

PLANTS  

BIRDS  

PLANTS  

REPTILES  .... 

AMPHIBIANS 


Inverse  name 


Scientific  name 


Status 


CAROUNA 


DORADO 


FAJAROO 


GUANICA 


CARTAGENA 
CATANO  -.... 

CAYEY  

CEIBA  


CIALES  

CIDRA 

COAMO 

COMERIO  .. 
CULEBRA  .. 


GUAYAMA  

GUAYANILLA .... 

GURABO  

HATILLO  

HORMIGUEROS 
HUMACAO  


tSABELA 


TURTLE,  GREEN  SEA 

BLACKBIRD.  YELLOW-SHOULDERED 

FALCON,  PEREGRINE  

PELICAN,  BROWN 

MANATEE.  WEST  INDIAN  (FLOmOA)  .. 

BOA,  PUERTO  RICAN 

TURTLE,  GREEN  SEA 

FALCON,  PEREGRINE  LAGOON 

MANATEE,  WEST  INDIAN  (FLORIDA) .. 

TURTLE.  GREEN  SEA 

PIGEON,  PUERTO  RICAN  PLAIN  

UVILLO  — 

BOA,  PUERTO  RICAN  

BLACKBIRD,  YELLOW-SHOULDERED 

.PEUCAN,  BROWN 

(MANATEE,  WEST  INDIAN  (FLORIDA)  .. 

ILEX  SINTENISII 

BOA.  PUCRTO  RICAN  

TURTLE.  GREEN  SEA 

TURTLE,  HAWKSBia  SEA  

TURTLE,  LOGGERHEAD  SEA  

FERN,  THELYPTERIS  INABONENSIS  .. 
FERN,  THELYPTERIS  YAUCOENSIS  ... 

PKjEON.  PUERTO  RICAN  PLAIN  

TOAD,  PUERTO  RICAN  CRESTED  

PRICKLY-ASH,  ST.  THOMAS 

PIGEON.  PUERTO  RICAN  PLAIN  ..„ 

PEUCAN.  BROWN 

TERN.  ROSEATE  .„ ...„ 

LEPTOCEREUS  GRANTIANUS 

PEPEROMIA,  WHEELERS „ 

ANOLE.  CULEBRA  ISLAND  GIANT  

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

TOAD,  PUERTO  RCAN  CRESTED  

PEUCAN,  BROWN 

MANATEE,  WEST  INDIAN  (FLORIDA)  .. 

CASSIA  MIRABIUS  ..„ „ 

DAPHNOPSIS  HELLERANA - 

PALO  DE  RAMON 

BOA,  PUERTO  RICAN 

BLACKBIRD,  YEUOW-SHOULDERED 

PEUCAN,  BROWN 

MANATEE,  WEST  INDIAN  (FLORIDA) .. 

ORTEQON 

SCHOEPFIA  ARENARIA 

TURTLE,  GREEN  SEA 

TOAD.  PUERTO  RCAN  CRESTED 

NK3HTJAR.  PUERTO  RK» 

PEUCAN,  BROWN _ 

MANATEE,  WEST  INDIAN  (FLORIDA)  .. 

BARIACO „ 

EUGENIA  WOODBURYANA 

MITRACARPUS  MAXWELUAE  ..._ 

MITRACARPUS  POLYCLADUS 

PALO  DE  ROSA 

TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA 

TURTLE.  LEATHERBACK  SEA  

BLACKBIRD.  YELLOW-SHOULDERED 

PEUCAN.  BROWN 

MANATEE.  WEST  INDIAN  (FLORIDA)  .. 

NK3HTJAR.  PUERTO  RKXD 

PEUCAN.  BROWN 

MANATEE.  WEST  INDIAN  (FLORIDA)  .. 

BARIACO 

ORTEGON 

FERN.  THELYPTERIS VeRECUNDa".!!! 

PALMA  DE  MANACA  

PALO  DE  NIGUA 

PELOS  DEL  DIABLO 

FALCON.  PEREGRINE  

PEUCAN.  BROWN 

ORTEGON _ 

TURTLE.  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  ™ 

TOAD.  PUERTO  RK^AN  CRESTED  


Ct»otonia  m/das 

Agelaius  xanmomus 

FaIco  peregrinus  

Pehcanus  occidentalis 

Tnct>echus  manatus 

Epicrates  inomatus  

Chetonia  mydas  

FakX)  peregnnus  

Tnchechus  manatus 

Chelonia  mydas  

Columbia  inomata  wetmorei 

Eugenia  haemaiocarpa 

Epicrates  inomatus  

Agelaius  xanmomus 

Peiicanus  occKtentalis 

Trictiechus 

Ilex  sintenisii 

Epicrates  Inomatus 

Chelonia  mydas 

Eretmoc^elys  imbricato . 
Caratta  caretta 


Fern,  ttielypteris  inatwnensis  . 
Fern,  thetypteris  yaucoensis  . 
Columbia  inomata  wetmorei .. 

Peitophryr«e  lemur 

Zanttioxylum  ttwmasianum  ._. 
Columbia  inomata  wetmorei  . 

Peiicanus  occidentalis 

Sterna  dougalll  dougaK  

Leptocereus  grantianus _.. 

Paperomia  wlwelen  

Anoks  rooaeveM 

Chelonia  mydas 

Eratmochelys  imbricata 

Dermochelys  coiiacea  

Caretta  caretta  „._..... 

Peltophryne  lemur 

Peiicanus  occdentalis 

TnchocfHJS  manatus 

Cassia  mirat>ilis 

Daphnopsis  heHerana 

Banara  vandertMitii  

Epicrates  inomatus  

Agetauus  xantttomus . 

Peiicanus  occidentalis 

Trichechus  manatus _.. 

Coocdobra  rugosa 

Schoepfia  arenaria 

Chelonia  mydas  

PeRophryne  lemur 

Caprimulgus  noctitherus 

Peiicanus  occKlantalis 

Trichechus  manatus 

Tnctiilia  thacanttta 

Eugenia  woodburyaru 

Mitracarpus  maxweHiae  — 

Mitracarpus  polyciadus 

Oltosctiulzia  rhodoxylon 

Chelonia  mydas 

Er8lmoct>e)ys  imbricata 

Dermochelys  conacea  

Agetams  xanthomus 

Peiicanus  occidentalis 

Trichechus  manatus 

Caprimulgus  nocUherus 

Peiicanus  occidentalis 

Trictiechus  manatus 

Trichilta  tnacanttia 

Coocolobra  rugosa 

Fern,  thetypteris  verecunda 

Calyptronoma  rivalis  

Comutia  otx>vata „.._. 

Aristida  portoricensis 

FaIco  peregnnus  

Peiicanus  occrientalis  . — 

Coccotobra  rugosa 

Dem>ochelys  coriacea -~, 

Caretta  caretta  

Peltophryne  lemur 


E.T 

E 

E 

E 

E 

E 

E.T 

E 

E 

E.T 

E 

E 

E 

E    • 

E 

E 

E 

E 

E.T 

E 

T 

E 

E 

E 

T 

E 

E 

E 

E.T 

E 

E 

E 

E.T 

E 

E 

T 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

T 

T 

E.T 

T 

E 

E 

E 

E 

E' 

E 

E 

E 

E.T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

T 

E 

T 

E 

E 

E 

E 

T 

E 

T 

T 
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II.  County/Species  List— Continued 

[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8. 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


JAYUYA  

JUANA  DIAZ 
LAJAS  


LARES 

LOtZA 

LUOUIUO 


MANATI  .... 
MARICAO 


MAUNABO  .. 
MAYAGUEZ 


NAGUABO 


Group  name 


PLANTS 


REPTILES 
PLANTS  ... 

MAMMALS 
BIRDS 


MAMMALS 
PLANTS  .... 


REPTILES 

PLANTS  ... 
MAMMALS 
PLANTS  ... 
REPTILES 

BIRDS  

MAMMALS 
PLANTS  ... 

REPTILES 

PLANTS  ... 
REPTILES 
BIRDS  

PLANTS  ... 


MAMMALS 
REPTILES 
BIRDS  .._.. 

MAMMALS 
PLANTS  ... 

REPTILES 


BIRDS  

MAMMALS 
PLANTS  ... 


Inverse  naoie 


AUERODENDRON     PAUCIFLORUM 

(NCN). 
AUERODENDRON     PAUCIFLORUM 

(NCN). 

daphnopsis  hellerana  

goetzea,  beautiful  (matabuey)  .... 

peperomia.  wheeler's „.... 

prickly-ash,  st.  thomas _. 

schoepfia  arenaria  ..._ 

boa.  puerto  rican  

turtle,  hawksbill  sea  

fern,  elaphoglossum  serpens  ... 

holly.  cook's  

tree  fern,  elfin  

manatee.  west  indian  (florida)  .... 
blackbird.  yellow-shouldered  .. 

falcon.  american  peregrine  

night  jar,  puerto  rico 

pelican.  brown 

tern,  roseate 

Manatee,  west  indian  (Florida)  .... 

aristioa  chaseae  ..„ '. 

cobana  negra 

EUGENIA  WOODBURYANA 

LYONIA  TRUNCATA  VAR.  PROCTORII 

MITRACARPUS  MAXWELLIAE  

MITRACARPUS  POLYCLAOUS 

PELOS  del  DIABLO 

VERNONIA  PROCTORII  - 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA 

PALO  DE  NIGUA 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

SCHOEPFIA  ARENARIA 

TURTLE,  GREEN  SEA 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

HAWK,  PUERTO  RICAN  BROAD- 
WINGED. 

HAWK.  PUERTO  RICAN  SHARP- 
SHINNED. 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

COBANA  NEGRA  - 

ORTEGON  

PALO  COLORADO  (TERNSTROEMIA 
LUQUILLENSIS). 

BOA.  PUERTO  RICAN 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  LEATHERBACK  SEA  

CASSIA  MIRABILIS  _ „_. 

TURTLE,  GREEN  SEA 

HAWK,  PUERTO  RICAN  BROAD- 
WINGED. 

HAWK,  PUERTO  RICAN  SHARP- 
SHINNED. 

CORDIA  BELLONIS  (NCN)  

CRANICHIS  RICARTII  

GESNERIA  PAUCIFLORA  

HIGUERO  DE  SIERRA 

PALO  DE  ROSA  

MANATEE.  WEST  INDIAN  (FLORIDA)  .... 

TURTLE.  GREEN  SEA _ 

BLACKBIRD,  YELLOWSHOULOERED  .... 

FALCON,  AMERICAN  PEREGRINE  

MANATEE.  WEST  INDIAN  (FLORIDA) .... 

CHUMBO,  HIGO 

PELOS  DEL  DIABLO ;. 

BOA.  MONA 

BOA,  PUERTO  RICAN  

GECKO,  MONITO 

IGUANA,  MONA  GROUND 

TURTLE,  GREEN  SEA _ 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  LEATHERBACK  SEA 

PELICAN,  BROWN -. 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

CAPA  ROSA  

CHUPACALLOS  


Scientific  name 


Auerodendron  pauclflorum . 
Auerodendron  pauciflorum . 


Daphnopsis  hellerana 

Goetzea  elegans 

Peperomia  wheeleri „.., 

Zanthoxylum  thomasianum .. 

Schoepria  arenaria 

Epicrates  inomatus  

Eretmochelys  imtxicata 

Fern,  elapTioglossum  serpens  .. 

Ilex  cookil 

Cyathea  dryopteroides 

Trichechus  manatus 

Agelaius  xanthomas 

Faico  pereghnus  anatum 

Caphmulgus  noctrtherus 

Pelicanus  occidentalls  . 

Sterna  dougalli  dougalli  ..... 

Trichechus  manatus ; 

Aristida  chaseae  '. . 

Stahlia  monospemrta 

Eugenia  woodburyana  

Lyonia  tnjncata  var.  proctorii  .... 

Mitracarpus  maxwelliae  

Mitracarpus  pdycladus 

Aristida  portoricensis 

Vemonia  proctorii 

Chelonia  mydas  » 

Eretmochelys  imbricata 

Comutia  obovata 

Tnchechus  manatus I 

Schoepfia  arenaria . 

Chelonia  mydas 

Dermochel^  coriacea  

Caretta  caretta  

Buteo  platyptems  tmjnnescens 

Accipiter  striatus  venator  


Trichechus  manatus 

Stahlia  monosperma 

Coccolobra  rugosa 

Temstroemla  luquillensis 


Epicrates  inomatus 

Chetonia  mydas  ...._ 

Eretmochelys  imtxicata 

Dernx)ct)elys  coriacea 

Cassia  miratHlis ... 

Chetonia  mydas 

Buteo  ptatypterus  brunnescens 

Accipiter  striatus  venator 


Cordis  beltonis  (ncn) 

Cranlchis  ricartii  

Gesneria  pauciftora 

Crecantia  portoricensis ... 

Oltoschulzia  rhodoxylon „ 

Trichechus  manatus 

Chetonia  m'ydas ....._ 

Agelaius  xanthomus 

FaIco  peregrinus  anatum 

Trichechus  manatus 

Harrisia  (-Cereus)  portoricensis 

Aristida  portoricensis 

Epicrates  monensis  rrxxiensis  ... 

Epicrates  Inomatus 

Sphaerodactylus  micropithecus  . 

Cyclura  stejnegeri 

Chetonia  mydas «.... 

Eretmochelys  imtxicata „ 

Dermochelys  coriacea  

Pelicanus  occidentalis 

Trichechus  manatus 

Callicarpa  ample _... 

Pleodendron  macranthum 


Status 


E 

E 

E 

E 

T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E,T 

E 

E 

T 

E 

E 

E    ' 

E 

E 

E 

E.T 

E 

E 

E 

T- 

E,T 

E 

T  - 

E 


E 
T 
T 
E 

E 
E.T 

E 
E 
E 
E.T 

.E 


E 

E 

T 

E 

E 

E 

E,T 

E 

E 

E 

T 

E 

T 

E  ' 

E 

T 

E,T 

E 

E 

E 

E 

E 

E 


QUEBRADI 


RIO  GRANt 


SAN  GERMi 


SAN  LOREh 
SAN  SEBAS 
SANTA  ISAE 
TOA  BAJA .. 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8  1998  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


PATILLAS  .. 
PENUEI.AS 


Group  name 


PONCE 


QUEBRAOILLAS  . 


RINCON 


RIO  GRANDE 


SABANA  GRANDE 


SALINAS 


SAN  GERMAN 


SAN  JUAN 


SAN  LORENZO  ., 
SAN  SEBASTIAN 
SANTA  ISABEI^  .. 
TOA  BAJA 


REPTILES 


PLANTS 


BIRDS 


MAMMALS 
REPTILES  . 


BIRDS  ... 
PLANTS 


REPTILES 
BIRDS  


MAMMALS  .... 

REPTILES  

AMPHIBIANS 


PLANTS 


UTUADO 


BIRDS  

MAMMALS 
MAMMALS 
PLANTS  .... 


REPTILES 


BIRDS 


REPTILES  ... 
MAMMALS  .. 
BIRDS  

MAMMALS  .. 
PLANTS  

REPTILES  ..., 
BIRDS  

MAMMALS  ... 
PLANTS  

REPTILES  .... 
AMPHIBIANS 
PLANTS  


MAMMALS 
PLANTS  ... 
REPTILES 

BIRDS  

PLANTS  ... 


Inverse  name 


LEPANTHES  ELTORENSIS 

ORTEGON  

TERNSTROEMIA  SUBSESSILIS 

UVIUO  

TURTLE,  GREEN  SEA 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

NIGHTJAR,  PUERTO  RICO 

PELICAN.  BROWN  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 
POLYSTICHUM  CALDERONENSE 

(NCN). 

TURTLE,  GREEN  SEA 

NIGHTJAR.  PUERTO  RICO 

PELICAN.  BROWN  

MANATEE.  WEST  INDIAN  (FLORIDA)  .... 
FERN,  THELYPTERIS  INABONENSIS  .... 

HOLLY,  COOK'S  

TURTLE.  GREEN  SEA „ 

TOAD.  PUERTO  RJCAN  CRESTED  

ADIANTUM  VIVESII  (NCN) 

FERN,  ADIANTUM  VIVESII 

FERN.  THELYPTERIS  VERECUNDA 

GOETZEA.  BEAUTIFUL  (MATABUEY)  .... 

MYRCIA  PAQANII  

PALMA  DE  MANACA  

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

BOXWOOD,  VAHL-S 

TURTLE,  GREEN  SEA 

TURTLE.  LEATHERBACK  SEA  

BLACKBIRD,  YELLOW-SHOULDERED  .. 

FALCON.  AMERICAN  PEREGRINE  

PARROT,  PUERTO  RICAN 

CAPA  ROSA  „ 

CHUPACALLOS  „..; 

COBANA  NEGRA  

ILEX  SINTENISII _ 

LEPANTHES  ELTORENSIS 

ORTEGON  

PALO    COLORADO    (TERNSTROEMIA 
LUQUILLENSIS). 

PALO  DE  JA2MIN  

PALO  DE  NIGUA 

UVILLO  

BOA,  PUERTO  RICAN 

TURTLE,  GREEN  SEA 

TURTLE.  HAWKS8ILL  SEA 

TURTLE,  LEATHERBACK  SEA  

GESNERIA  PAUCIFLORA  

HIGUERO  DE  SIERRA 

PALO  DE  ROSA 

BLACKBIRD.  YEUOW-SHOULDERED  .. 

PEUCAN,  BROWN 

PIGEON,  PUERTO  RICAN  PLAIN 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKS8ILL  SEA  

BLACKBIRD,  YELLOW-SHOULDERED  .. 

CRANCHIS  RICARTII 

HIGUERO  DE  SIERRA „ 

BOA.  PUERTO  RKSAN 

BLACKBIRD,  YELLOW-SHOULDERED  .. 

FALCON,  PEREGRINE  

PEUCAN,  BROWN 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

TURTLE,  GREEN  SEA 

GUAJON  (ELEUTHEHOOACTYLUS 

COOKI). 

FERN,  THELYPTERIS  VERECUNDA 

PALMA  DE  MANACA  

PEUCAN,  BROWN 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 
MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

DAPHNOPSIS  HELLERANA 

ORTEGON 

PALO  DE  ROSA 

BOA,  PUERTO  RCAN 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBia  SEA  

HAWK,      PUERTO     RICAN      BROAD- 
WINGED. 


Scientific  name 


Lepantties  ettorensts 

Coccolobra  rugosa . 

Temstroemia  subsessflis  

Eugenia  haematocarpa 

Chelonia  mydas  

Trichechus  manatus 

Caprimulgus  noctrtherus 

Pelicanus  occdentalis 

Tricf»echus  manatus 

Polystichum  caUeronenenae 


Chelonia  mydas  

Caprimulgus  noctKherus 

Pelicanus  occrfentalis .... 

TricttecfHJS  manatus 

Fem,  thelyptaris  inabonensis 

Ilex  cootai  _ , 

Chelonia  mydas  

Peltophryne  lemur 

Adiantum  vivesii  .„..„.. 

Fem,  adiantum  vivesii 

Fem,  thetypteris  verscunda  ... 

Goetzea  elegans 

Myrcia  paganii 

Calyptronoma  rivalis 

Trichechus  manatus 

Buxus  vaf* 

Chelonia  mydas _. 

Dermochetys  coriacea 

Ageiaius  xanthomus „. 

Falco  peregrinus  anatum _ 

Amazona  viitata  

CaNicarpa  ample 

Pleodendron  macianttwrn 

StahMa  monosperma 

Ilex  sintenisii 

Lepanttws  eitorensis 

Coccoicbra  rugosa 

Temstroemia  luquiMensis 


Status 


Styrax  portoricensis  

Corriutia  obovata 

Eugenia  haematocarpa 

EpiOBtes  inomatus  

Ctwionia  mydas 

EratrrxKhelys  irrOricala 

Decrnochelys  coriecaa  «...«......, 

Geaneria  pauciflora  ..„ ^ 

Cracentia  portoricensis 

Oltoschulzia  rtradoxyton 

Agalaius  xanthomus „ 

Pelicanus  oocidentalis 

Columbia  inomata  wetmorei 

Trichechus  manatus 

Chelonta  mydas  

Eratmochetys  imbricata 

Ageiaius  xantt^omus 

Cranichis  ricartii  

Cieoentia  portoricensis 

Epicmtes  inomatus 

Ageiaius  xanthomus 

Falco  pereghnus 

Peficanus  pocidentalis 

Trichechus  manatus 

Ctioionia  mydas  _. 

Eleulherodactylus  codd 

Fem,  thelypteris  verecunda 

Calyptrorxxna  rivalis  

Pelicanus  oocidentaiis 

Tridwchus  manatus 

Trichechus  manatus 

Oaphnopsis  heHerana <_ 

Coocotobra  rugosa 

Ottoschulzia  rhodoxylon 

Epicrates  inomatus  

Chelonia  mydas  

^Eretmocheiys  imbricata 

Buleo  pHtypterus  bfunneaceni  . 


E   ' 

T 

E 

E 

E.T 

E 

E 

£ 

E 

E 

E.  T 

E 

E 

E 

E 

E 

E.T 

T 

E 

E 

E 

E 

E 

T 

E 

E 

E.T 

E 

E 

E 

E 

E 

E 

T 

E 

E 

T 

E 

E 

E 

E 

E 

E,T 

E 

E 

T. 

E 

E 

E 

E 

E 

E 

E,T 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E.T 

T 

E 

T 

E 

E 

E 

E 

T 

E 

E 

E,T 

E 

E 
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II.  County/Species  List— Continued 

[The  following  list  identities  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  speafied  county.) 


State/County 


VEGA  ALTA 


VEQABAJA 

VI  

VIEQUES  ... 


YABUCOA 


YAUCO 


RHODE  ISLAND 

KENT 

NEWPORT 

PROVIDENCE  

WASHINGTON  


TEXAS 

ANDERSON  

ANGEUNA „ 

ARANSAS  


Group  name 


PLANTS  

REPTILES  .... 
MAMMALS  ... 

PLANTS  

REPTILES  .... 

PLANTS  

REPTILE'S  .... 

PLANTS  

BIRDS  

MAMMALS  ... 
PLANTS  

REPTILES  .... 

AMPHIBIANS 

MAMMALS  ... 

PLANTS  

REPTILES  .... 
BIRDS  

PLANTS  

REPTILES  .... 

FISHES  

MAMMALS  ... 

BIRDS  

FISHES  

MAMMALS  ... 

PLANTS  

BIRDS  

FISHES  

INSECTS  

MAMMALS  ... 
PLANTS  

BIRDS  

MAMMALS  ... 
BIRDS  

MAMMALS  .. 
BIRDS  


MAMMALS 
REPTILES  . 


ARCHER  .... 
ATASCOSA 


BIRDS  ....... 

MAMMALS 


Inverse  name 


HAWK,  PUERTO  RICAN  SHARP- 
SHINNED. 

PIGEON,  PUERTO  RICAN  PLAIN  

PALMA  DE  MANACA  

PALO  DE  NIGUA 

BOA,  PUERTO  RICAN  „ 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

CASSIA  MIRABILIS  

BOA,  PUERTO  RICAN  

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA 

CASSIA  MIRABILIS  

TURTLE.  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

NONE  

FALCON.  PEREGRINE  

PELICAN,  BROWN 

MANATEE,  WEST  INDIAN  (FLORIDA)  .... 

CALYPTRANTHES  THOMASIANA  

COBANA  NEGRA  

MYRCIA  PAGANII  

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  _. 

TURTLE,  LEATHERBACK  SEA 

TURTLE,  LOGGERHEAD  SEA  

GUAJON  (ELEUTHERODACTYLUS 

COOKI). 

MANATEE.  WEST  INDIAN  (FLORIDA)  .... 

ORTEGON  

BOA,  PUERTO  RICAN  

NIGHTJAR,  PUERTO  RICO 

PELICAN,  BROWN 

BARIACO 

FERN,  THELYPTERIS  YAUCOENSIS 

HIGUERO  DE  SIERRA 

PALO  DE  ROSA  

TURTLE.  HAWKSBILL  SEA  

TURTLE.  LEATHERBACK  SEA  

STURGEON.  SHORTNOSE 

BAT,  INDIANA  

PLOVER,  PIPING  

STURGEON,  SHORTNOSE  

BAT,  INDIANA  

POGONIA,  SMALL  WHORLED - 

EAGLE,  BALD , 

FALCON,  PEREGRINE  

PLOVER,  PIPING  - 

STURGEON,  SHORTNOSE 

BEETLE,  AMERICAN  BURYING 

BAT,  INDIANA 

GERARDIA,  SANDPLAIN „.... 

EAGLE,  BALD 

WOODPECKER,  REDCOCKADED 

BEAR.  LOUISIANA  BLACK 

EAGLE,  BALD 

WOODPECKER,  REDCOCKADED 

BEAR,  LOUISIANA  BLACK  

CRANE,  WHOOPING  

CURLEW,  ESKIMO  

EAGLE,  BALD 

FALCON,  PEREGRINE  

PELICAN,  BROWN 

PLOVER.  PIPING  

PRAIRIE-CHICKEN.  ATTWATER"S 

GREATER. 

BEAR.  LOUISIANA  BLACK  

OAGUARUNDI  

OCELOT  

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE,  LOGGERHEAD  SEA  

CRANE.  WHOOPING 

OCELOT  


Scientific  name 


Accipiter  striatus  venator 

Cdumbta  Inomata  wetmorei  ... 

Calyptronoma  rivalls  

Comutia  obovata 

Epicrates  inomatus  ... 

Trichechus  manatus 

Cassia  mirabilis 

Epicrates  Inomatus 

Chelonia  mydas 

Eretmochelys  Imbricata 

Cassia  mIraNIs 

Chelonia  mydas 

Eretmochelys  Imbricata 

Catesbaea  melanocarpa 

Faico  peregrinus 

Pellcanus  occldentalis 

Trichechus  manatus 

Calyptranthes  thomasiana 

Stahlla  monosperma 

Myrcia  paganii 

Chelonia  mydas  

Eretmochelys  imbricata 

Dermochelys  coriacea  

Caretta  caretta 

Eleutherodactylus  cooki 

Trichechus  manatus 

Coccolobra  rugosa 

Epicrates  Inomatus  

Caprimulgus  noctltherus 

Pellcanus  occldentalis 

Trichina  triacantha 

Fern,  thetypteris  yaucoensis  ... 

Crecentia  portoricensis  

Ottoschulzia  rtiodoxylon 

Eretmochelys  imbricata 

Dermochelys  coriacea  

Acipenser  brevirostrum 

Myotis  sodalis  

Charadrius  melodus 

Acipenser  brevirostrum 

Myotis  sodalis  

Isotha  medeoloides 

Hallaeetus  leucocephalus 

Fateo  peregrinus  _».... 

Charadrius  melodus 

Acipenser  brevirostaim 

Nicrophorus  americanus 

Myotis  sodalis  „ 

AgaJinus  acuta  _.. — 

Hallaeetus  leucocephalus 

Picoides  borealis 

Ursus  americanus  luteolus  ..... 

Hallaeetus  leucocephalus 

Picoides  borealis 

Ursus  americanus  luteolus  

Grus  americana  « 

Numenlus  tmrealis  

Hallaeetus  leucocephalus 

FaIco  peregrinus  

Pellcanus  occldentalis 

Charadrius  melodus 

Tympanuchus  cupido  attwateri 

Ursus  americanus  luteolus  

Fells  yagouaroundi  tolteca 

Fells  pardalis 

Chelonia  mydas 

Eretmochelys  imbricata 

Lepidochelys  kempii 

Caretta  caretta 

Grus  americana 

Felis  pardalis  ... . 


Status 


E 

T 

E 

E 

E 

E 

E 

E.T 

E 

E 

E.T 

E 

E 

E 

E 

E 

E 

T 

E    ■ 

E,T 

E 

E 

T 

T 

E 
T 
E 
E 
E 
E 
E 
E 
E 
E 
E 


E 
E 
E.T 

E     - 

E 

T 

T.     - 

E 

E.T 

E      - 

E 

E 

E 


T 

E 

T 

T 

E 

T 

E 

E 

T 

E 

E 

E,T 

E 

T 
E 
E 
E.T 

E 
E 
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II.  Cou^JTY/SPEClES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t>een  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


AUSTIN 


BAILEY 

BANDERA 

BASTROP 


BAYLOR, 

BEE  

BELL  


BEXAR 


BLANCO 


BOSOUE 


BOWIE 


BRAZORIA 


BRAZOS  ..... 
BREWSTER 


BROOKS 


BROWN  

BURLESON 

BURNET  


Group  name 


AMPHIBIANS 
BIRDS  


BIRDS 


BIRDS 

PLANTS  


AMPHIBIANS 
BIRDS  


BIRDS 
BIRDS 
BIRDS 


BIRDS 


BIROS 


BIRDS 


BIRDS 


BIROS 


REPTILES 


BIRDS 


PLANTS 
BIRDS  ... 


FISHES  .. ... 
MAMMALS 
PLANTS  .... 


BIRDS 


MAMMALS 


BIRDS  

BIRDS  

REPTILES 

AMPHIBIANS 
BIRDS  


MAMMALS 
PLANTS  .... 
BIRDS  


Inverse  name 


TOAD,  HOUSTON  

CRANE,  WHOOPING 

EAGLE,  BALD 

PRAIRIE-CHICKEN, 
GREATER. 

EAGLE,  BALD ; 

FALCON,  PEREGRINE  

VIREO,  BLACK-CAPPED  

CACTUS.  TOBUSCH  FISHHOOK 


ATTWATER-S 


GOLOEN- 


GOLOEN- 


GOLOEN- 


GOLDEN- 


TOAD,  HOUSTON  

CRANE,  WHOOPING  

EAGLE,  BALD 

CRANE,  WHOOPING  

CRANE,  WHOOPING  

CRANE,  WHOOPING  

EAGLE,  BALD 

VIREO,  BLACKCAPPED 

WARBLER    (WOOD), 
CHEEKED. 

CRANE,  WHOOPING  

VIREO.  BLACKCAPPED 

WARBLER    (WOOD), 
CHEEKED. 

CRANE,  WHOOPING  

VIREO.  BLACKCAPPED 

WARBLER    (WOOD), 
CHEEKED. 

CRANE,  WHOOPING  

EAGLE,  BALD 

VIREO.  BLACKCAPPED 

WARBLER  (WOOD), 

CHEEKED. 

EAGLE.  BALD 

TERN,        INTERIOR        (POPULATION) 
LEAST. 

WOODPECKER,  REDCOCKAOEO 

CRANE,  WHOOPING  

EAGLE,  BALD „ 

FALCON.  PEREGRINE  .: 

PELICAN,  BROWN  

PLOVER,  PIPING  

TURTLE,  GREEN  SEA 

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

CRANE,  WHOOPING  

EAGLE,  BALD 

LADIES'-TRESSES,  NAVASOTA 

FALCON.  NORTHERN  APLOMADO  

FALCON.  PEREGRINE  

FLYCATCHER.  SOUTHWESTERN  WIL- 
LOW. 

VIREO,  BLACK-CAPPED  . 

GAMBUSIA,  BIG  BEND 

BAT,  MEXICAN  LONG-NOSED  

CACTUS,  BUNCHED  CORY 

CACTUS.  CHISOS  MOUNTAIN  HEDGE- 
HOG. 

CACTUS,  LLOYD'S  HEDGEHOG  

CACTUS,  LLOYD'S  MARIPOSA  

CACTUS.  NELLIE  CORY  

CAT-S-EYE.  TERLINGUA  CREEK  

PITAYA.  DAVIS'  GREEN 

FALCON,  NORTHERN  APLOMADO  

PYGMY-OWL.  CACTUS  FERRUGINOUS 

JAGUARUNDI 

OCELOT  „ 

CRANE,  WHOOPING  „...-. 

VIREO,  BLACK-CAPPED „ 

SNAKE.  CONCHO  WATER 

TOAD.  HOUSTON  

CRANE,  WHOORNG  

EAGLE,  BALD . 

BEAR.  LOUISIANA  BLACK  

LADIES'-TRESSES.  NAVASOTA 

CRANE,  WHOOPING  

EAGLE,  BALD  ...'. 


Scientific  name 


Bufo  houstonensis  

Grus  americana  

Haliaeeius  leucocephalus 

Tympanuchus  cupido  attwateri 


Hallaeetus  leucocephalus 

Faico  peregnnus  

Vireo  atncapillus 

Ancistrocactus  tobuschil 
t..  Mammila. 

Bute  houstonensis  

Grus  amencana  

Haliaeeius  leLJcocephakJS 

Grus  americana  

Grus  amencana  

Grus  americana  

Haliaeeius  leucocephalus 

Vireo  atncapillus , 

Dendroica  ctirysoparia  .... 

Grus  americana 

Vireo  atricapillus 

Derxlroica  chrysoparia  .... 


(-Echinocactus 


Grus  americana  

Vireo  atncapillus 

Dendroica  chrysoparia 


Gnjs  americana  

Haliaeeius  leucocephalus 

Vireo  atncapillus 

Dendroca  chrysoparia 


Haliaeetus  leucocephalus 
Stema  antillarum „ 

Picoides  C)orealls 

Grus  americana  

Haliaeeius  leucocephalus 

Fakx)  peregnnus  

Peiicanus  occidentalis 

Charadhus  meiodus 

Chetonia  mydas  — 

Lepldochelys  ttempii 


Dermochelys  coriacea  

Caretta  caretta _ 

Gms  amencana  

Haliaeeius  leucocephalus 

Spirantties  parksil  

Faico  lemoralis  septentrwnaiis 

FaIco  peregnnus 

Emptodonax  traillii  extimus 


Vireo  atricapillus 

Gambusia  gaigei 

Leptonycteris  nivalis 

Coiyphantha  ramillosa 

Echlnocereus         reichent>achil 
chisoensls. 

Echlnocereus  Itoydil  

NeoMoydia  manposensis .-.. 

Coryphantha  minima „. 

Cryptantha  crassipes  J. 

Echlnocereus  viridlflonjs  var.  davisii . 

Faico  femoralis  septentrionalls 

Glaucidiumbraslllanum  cactorum 

Fells  yagouaroundi  tolteca ~ 

Felis  pardalis 

Grus  americana  

Viroo  atricapillus 

f4erodia  harten  paucinfaculata 

Bufo  houstonensis  „ ~ 

Grus  americana  — 

Haliaeetus  leucocephalus 

Ursus  americanus  iuteoKjs  ..-~ 

Spiranthes  parKsii  

Gnjs  americana  

Haliaeeius  leucocephalus 


var. 


Status 


E 
E 
T 
E 

T 
E 
E 
E 

E 
E 
T 
E 
E 
E 
T 
E 
E 

E 
E 
E 

E 
E 
E 

E 
T 

E     ' 
E 

T 
E 

E 

E 

T 

E 

E 

E.T 

E,T 

E 

E 
T 
E 
T 
E 
E 
E 
E 

E 
E 
E 
T 
T 

E 
T 
E 
E 
E 
E 
E 
E 
E 
E 
E 
T 
E 
E 
T 
T 
E 
E 
T 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  speafied  county.] 


State/County 


CALDWELL  . 
CALHOUN  ... 


CAMERON 


CASS  

CHAMBERS 


CHEROKEE  

CHILDRESS 

CLAY  ....: 

COKE „.. 

COLEMAN  

COLLINGSWORTH 
COLORADO „. 

COMAL  


COMANCHE 


Group  name 


BIRDS  . 
FISHES 
BIRDS  . 


REPTILES 


BIRDS 


FISHES  .... 
MAMMALS 

REPTILES 


BIRDS  

MAMMALS 
BIROS  


REPTILES 


BIRDS  

MAMMALS  

BIRDS  

BIRDS  

BIRDS  

PLANTS  _... 

REPTILES  . 

BIRDS  

BIRDS  

REPTILES 

BIRDS  

AMPHIBIANS  . 
BIRDS  

AMPHIBIANS  . 
BIRDS  

CRUSTACEAN 

FISHES  

INSECTS  

REPTILES 

BIRDS  


Inverse  name 


VIREO.  BLACK-CAPPED  _ 

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

CRANE,  WHOOPING  

DARTER.  FOUNTAIN 

CRANE,  WHOOPING 

EAGLE.  BALD 

FALCON,  PEREGRINE  ... 

PELICAN,  BROWN . 

PLOVER,  PIPING  

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA 

TURTLE,  KEMPS  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

PELICAN,  BROWN 

PLOVER.  PIPING  

PYGMY-OWL.  CACTUS  FERRUGINOUS 

MINNOW,  RIO  GRANDE  SILVERY  

JAGUARUNDI 

OCELOT  _ 

TURTLE,  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURTLE.  KEMP^  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

EAGLE.  BALD 

WOODPECKER.  RED-COCKADED  

BEAR.  LOUISIANA  BLACK  

CURLEW,  ESKIMO  

EAGLE.  BALD 

FALCON.  PEREGRINE  »... 

PELICAN.  BROWN — 

PLOVER.  PIPING  ™ 

TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURTLE.  KEMP^  (ATLANTIC)  RIDLEY 
SEA. 

TURUE.  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

EAGLE.  BALD 

WOODPECKER.  RED-COCKADED  

BEAR.  LOUISIANA  BLACK  

CRANE.  WHOOPING 

TERN,  INTERIOR  (POPULATION) 
LEAST. 

CRANE.  WHOORNG  

EAGLE.  BALD 

TERN.  INTERIOR  (POPULATION) 
LEAST. 

VIREO.  BLACK-CAPPED 

POPPY-MALLOW,  TEXAS  

SNAKE.  CONCHO  WATER 

CRANE.  WHOOPING  

VIREO.  BLACK-CAPPED 

SNAKE.  CONCHO  WATER 

CRANE.  WHOOPING  

TERN.  INTERIOR  (POPULATION) 
LEAST. 

TOAD.  HOUSTON  

CRANE.  V^HOOPING 

EAGLE.  BALD 

PRAIRIE-CHCKEN.  ATTWATER-S 

GREATER. 

SALAMANDER,  SAN  MARCOS 

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

AMPHIPOD.  PECK'S  CAVE 

DARTER.  FOUNTAIN 

BEETLE.  COMAL  SPRINGS  DRYOPID  .. 

BEETLE.  COMAL  SPRINGS  RIFFLE  

TURTLE.  CAGLE'S  MAP 

CRANE.  WHOOPING 

VIREO.  BLACK-CAPPED 


Scientific  name 


Vireo  atricaptllus 

Dendroica  chrysoparia 


Grus  americana  

Etheostoma  fonticola  ....... 

Grus  americana  

HaKaeelus  leucocephalus 

FaJco  peregrinus  

Peiicanus  occidentalis 

Charadrius  meiodus 

Chekmia  mydas — 

Eratnwchelys  Imbricata .... 
Leptdochelys  kempii 


Dermochelys  coriacea  

Caretta  caretta 

Hatiaeetus  leucocephalus 

Faico  lemoraiis  septentrionalis  ... 

Faico  peregrinus 

Peiicanus  occidentalis 

Charadrius  meiodus 

Giaucidiumbrasilianum  cactorum 

Hyt>ognathus  amarus ~. 

Fetis  yagouaroundi  toReca — 

FeUs  pardalis ™ 

Chelonia  mydas — ... 

Eretnrtochelys  imbricata 

Lepidochelys  kempii 


Dermochelys  coriacea  

Caretta  caretta 

Haliaeetus  leucocephalus  .. 

Picoides  borealis 

Ursus  americanus  luteolus 

Numenhjs  borealis  

Haliaeetus  leucocephalus  .. 

Faico  peregrinus  

Peiicanus  occidentalis 

Charadrius  meiodus 

Chelonia  mydas ». 

Eralmochelys  imbricata 

Lepidochelys  kempii 


Dermochelys  coriacea  

Caretta  caretta 

HaTiaeetus  leucocephalus  .. 

PKOides  borealis „ 

Ursus  americanus  luteolus 

Grus  americana  

Sterna  antyiarum 


Grus  americana  

Haliaeetus  leucocephalus 
Sterna  antillarum 


Vireo  atricapiHus 

Callirhoe  scabriuscula 

Nerodia  tiarteri  paucimaculata  . 

Gms  americana 

Vireo  atricapiHus 

Nerodia  haiteri  paucimaculata 

Grus  americana  

Stema  antillarum 


Bufo  houstonensis  

Grus  americana  

Hatiaeetus  leucocephalus 

Tympanuchus  cupido  attwateri 


Eurycea  nana 

Dendroica  chrysopana 


Stygobromus  peck)  

Ettieostoma  fontksola  

Stygopamus  comalensis  . 
Heterelmis  comalensis  .... 

Graptemys  caglei 

Grus  americana  „..; 

Vireo  atricapillus — 


Status 


E 
E 

E 

E 

E 

T 

E 

E 

E.T 

E.T 

E~ 

E 

E 

T 

T 

E 

E 

E 

E,T 

E 

E 

E 

E 

E,T 

E 

E 

E 

T 

T 

E 

T 

E 

T 

E 

£ 

E,T 

E;T 

E 

E 

e" 

T 
T- 
E 
T 

E 
E 

E 
T 
E 

E 

E 

T 

E  - 

E 

T 

E 

E 

E    ■ 
E' 
T 
E 

T 
E 

E 
E 
E 
E 
T 
E 
E 
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II.  County/Species  List— Continued 

[The  followjn^  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  arxj  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State^County 


Group  name 


Inverse  name 


Scientific  name 


Status 


CONCHO 
COOKE  ... 


BIRDS  

REPTILES 
BIRDS  


CORYELL  .... 

CROCKETT  . 
CULBERSON 


DALLAS  ... 
DE  WITT  .. 

DIMMIT  .... 

DUVAL  

ECTOR  

EDWARDS 


EL  PASO 

ELLIS  .... 
ERATH  .., 


FALLS  

FANNIN 

FAYETTE  .... 
FORT  BEND 


FREESTONE 

FRIO 

GALVESTON 


REPTILES 


GILLESPIE  . 
GOLIAD 

GONZALES 
GRAYSON  . 


BIROS  

BIRDS  

BIROS  

FISHES  

PLANTS  

BIRDS  

BIRDS  

REPTILES  .... 

BIRDS  

MAMMALS  ... 
MAMMALS  ... 

BIRDS  

BIROS  

PLANTS  

BIROS  

PLANTS  

BIROS  

BIROS 

BIROS  

BIROS  

BIROS  

AMPHIBIANS 
BIRDS  

PLANTS  

AMPHIBIANS 

BIROS  

PLANTS  ..._.. 

BIRDS  

BIRDS  


WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

EAGLE,  BALD 

SNAKE,  CONCHO  WATER  .„ 

CRANE,  WHOOPING  

EAGLE,  BALD 

TERN,  INTERIOR  (POPULATION) 
LEAST. 

VIREO,  BLACK-CAPPED  

CRANE,  WHOOPING  

VIREO,  BLACK-CAPPED  

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

VIREO,  BLACK-CAPPED  

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

PUPFISH,  PECOS - 

CACTUS.  LLOYD'S  HEDGEHOG 

CACTUS.  SNEED  PINCUSHION 

VIREO,  BLACK-CAPPED 

CRANE,  WHOOPING  

TURTLE,  CAGLE-S  MAP 

FALCON,  NORTHERN  APLOMADO  

OCELOT  

OCELOT 

FALCON.  NORTHERN  APLOMADO  

EAGLE,  BALD 

VIREO,  BLACK-CAPPED  

WARBLER  (WOOD),         GOLDEN- 

CHEEKED. 

CACTUS,  TOBUSCH  FISHHOOK 


Dendroica  chrysoparia 


BIRDS 

BIRDS 

BIRDS  

REPTILES 
BIROS  


SNOWBELLS,  TEXAS 

FALCON,  NORTHERN  APLOMADO  

CACTUS.  SNEED  PINCUSHION  „.. 

CRANE,  WHOOPING 

CRANE,  WHOOPING  _ 

VIREO,  BLACKCAPPED  

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

CRANE,  WHOOPING  

EAGLE,  BALD 

TERN,  INTERIOR  (POPULATION) 
LEAST. 

CRANE,  WHOOPING  

EAGLE,  BALD 

TOAD,  HOUSTON  

CRANE,  WHOOPING 

EAGLE,  BALD 

FALCON,  PEREGRINE  _ 

DAWN-FLOWER,  TEXAS  PRAIRIE 
(-TEXAS  BITTERWEED). 

FLOWER,  TEXAS  PRAIRIE  DAWN  

TOAD,  HOUSTON  

EAGLE,  BALD „ 

LADIES'-TRESSES,  NAVASOTA 

SAND-VERBENA,  LARGE-FRUITED 

FALCON,  NORTHERN  APLOMADO  

CURLEW,  ESKIMO  

EAGLE,  BALD 

FALCON,  PEREGRINE  

PEUCAN,  BROWN 

PLOVER,  PIPING  

PRAIRIE-CHICKEN,  ATTWATER-S 

GREATER. 

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURUE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

CRANE,  WHOOPING  

CRANE,  WHOOPING  

EAGLE,  BALD 

PRAIRIE-CHK5KEN.  ATTWATER« 

GREATER. 

CRANE,  WHOOPING  

TURTLE,  CAGLE'S  MAP 

EAGLE,  BALD 


Haiiaeetus  leucocephatus 

Nerodia  haiteri  paucimaculata 

Grus  amencana  

Hattaeeius  leucocephakis 

Starr«a  antiHarum 


Vireo  atricapiilus 

Qrusamehcana  

Vireo  atricapiHus 

Oendroca  chrysoparia 


Vireo  atricapiilus 

Faico  lemoralis  septentriortalts 
Faloo  peregnnus 

Cypriniodon  pecosensis 

Echifwcereus  lloydii  

Coryphantha  sneedii  var.  srwedii 

Vireo  atricapiilus 

Grus  amencana  „.. 

Qraptemys  caglei 

FaIco  famoralis  sepientrionaiis  .... 

Fe«s  pardalis _ _. 

Felis  paidalis 

FaIco  femoraiis  septentriortaiis  ..„ 

Haliaaetus  leucocepnalus 

Vireo  atricapiilus 

Dendroica  cttrysoparia 


Ancistrocactus  totxischii  (-Echinocactus 
L,  Mammila. 

Styrax  texana 

FaIco  fenxxalis  septerwrionafa _ 

Corypnantha  sneedii  var.  sneedii 

Grus  amencana „ ~ „.. 

Grijs  amencana 

Vireo  atricapiilus 

Dendroica  chrysoparia 


Grus  americana  

Haiiaeetus  leucocephalus 
Starrta  antHlarum 


Grus  amencana  

Haiiaeetus  leucocephalus 

Bulo  houstorwnsit _„ 

Grus  amencana  ..: 

Haiiaeetus  leucocephalus 

Faico  peregnnus  

Hymenoxys  texana  


Hymenoxys  texana  _ 

Bute  houstonensis 

Haiiaeetus  leucocephalus 

Spiranthes  partoii  

Abronia  macrocarpa 

FaIco  femoraiis  septentnonaks 

Numenius  borealis  

Haiiaeetus  leucocephalus 

FaIco  peregrinus  

Pelicanus  occidentalis „ 

Charadrius  meiodus 

Tyn^nuchus  cupido  attwaten 


Chetonia  mydas 

Eretmocftelys  lmt>ncata . 
(.epidochelys  kempii 


Oermochelys  coriacea  

Caretta  caretta  

Grus  amencana  

Grus  amencana  

Haiiaeetus  leucocephalus 

Tympanuchus  cupido  attwaten 

Gnjs  americana  

Graptemys  caglei 

Haiiaeetus  leucocephalus 


E 

E 

E 

E     - 

E 

E 

E 

E 
T 
E 

E 
T 
E 
E 
T 
E 
E 

E 

E 

T 

E 

E 

E     . 

E 

T 

E 

E 

E.T 

E 

E.T 

E 
E 

E 
T 

E 
E 
T 
E 

E 
T 
T 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  Ckjunty.  It  has  been  updated  through  July  8. 1998.  Species 


listed  t)elow  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  spewed  county.] 


State/County 


GREGG  

GRIMES 

GUADALUPE 

HAa  

HAMILTON  .... 


HARDEMAN 


HARDIN 
HARRIS  . 


HARRISON 


HASKELL 
HAYS  


HEMPHILL 


HENDERSON 
HIDALGO 


Hia .... 
HOOD 


HOUSTON  .. 
HUDSPETH 


HUNT  

HUTCHINSON 


IRION  

JACKSON 


JASPER 


Group  name 


BIRDS  

MAMMALS 

BIRDS  

PLANTS  .... 

BIRDS  

REPTILES  . 
BIRDS  


BIRDS 


BIRDS 


BIRDS 


PLANTS 
BIROS  ... 
PLANTS 


AMPHIBIANS 
BIRDS  


MAMMALS 
PLANTS  .... 


BIRDS  

AMPHIBIANS 

BIRDS  


CRUSTACEAN 
FISHES  


INSECTS 

PLANTS  . 
BIRDS  


BIRDS 
BIRDS 


MAMMALS 
PLANTS  .... 

BIROS 

BIRDS  


BIRDS  ... 

BIROS  ... 

PLANTS 

BIROS  ... 
BIRDS  ... 


BIRDS  

REPTILES 
BIROS  


BIROS 


Inverse  name 


(POPULATION) 


PLOVER,  PIPING  

TERN,        INTERIOR 
LEAST. 

VIREO,  BLACK-CAPPED „ 

EAGLE.  BALD 

BEAR,  LOUISIANA  BLACK  ....... 

EAGLE.  BALD 

LADIES-TRESSES,  NAVASOTA 

CRANE,  WHOOPING  

TURTLE,  CAGLE-S  MAP 

TERN,        INTERIOR        (POPUUTION) 
LEAST. 

CRANE,  WHOOPING  

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

CRANE,  WHOOPING  

TERN,        INTERIOR        (POPULATION) 
LEAST. 

EAGLE,  BALD 

WOODPECKER.  RED-COCKAOED  

PHLOX,  TEXAS  TRAILING  

FALCON,  PEREGRINE  

DAWN-FLOWER,       TEXAS       PRAIRIE 
(-TEXAS  BITTERWEED). 

FLOWER.  TEXAS  PRAIRIE  DAWN  

TOAD.  HOUSTON  

CRANE.  WHOOPING  

EAGLE,  BALD 

WOODPECKER,  RED-COCKAOED  

BEAR.  LOUISIANA  BLACK  

DAWN-FLOWER,       TEXAS       PRAIRIE 
(-TEXAS  BITTERWEED). 

FLOWER.  TEXAS  PRAIRIE  DAWN  

CRANE,  WHOOPING  

SALAMANDER.  SAN  MARCOS  

SALAMANDER.  TEXAS  BUND 

CRANE.  WHOOPING 

VIREO.  BLACK-CAPPED  

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

AMPHIPOD,  PECK'S  CAVE 

DARTER.  FOUNTAIN  

GAMBUSIA.  SAN  MARCOS 

BEETLE.  COMAL  SPRINGS  DRYOPIO  .. 

BEETLE,  COMAL  SPRINGS  RIFFLE  

WILD-RICE,  TEXAS  

EAGLE,  BALD 

TERN,        INTERIOR        (POPULATION) 
LEAST. 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

PYGMY-OWL,  CACTUS  FERRUGINOUS 

JAGUARUNDI 

OCELOT  „ 

AYENIA,  TEXAS  

MANIOC,  WALKER'S  

CRANE,  WHOOPING  

EAGLE,  BALD „ 

CRANE,  WHOOPING 

EAGLE,  BALD 

WOODPECKER.  RED-COCKAOED  

EAGLE.  BALD 

WOODPECKER,  RED^XXJKADED  ........ 

FALCON,  NORTHERN  APLOMADO  

FALCON.  PEREGRINE  

CACTUS,  LLOYD'S  HEDGEHOG  

CACTUS,  SNEED  PINCUSHION  

EAGLE.  BALD 

EAGLE,  BALD 

TERN,        INTERIOR       (POPULATION) 
LEAST. 

VIREO,  BLACK-CAPPED  

SNAKE,  CONCHO  WATER 

CRANE,  WHOOPING  ..._.. 

EAGLE,  BALD 

PELICAN,  BROWN 

EAGLE,  BALD 

WOODPECKER,  RED-COCKAOED  


Scientific  name 


Charadrius  melodus 
Sterna  antillarum 


Vireo  atricapiilus 

Haliaeetus  leucocephalus  .. 
Ursus  amehcanus  luteolus 
Haliaeetus  leucocephalus  .. 

Spiranthes  partcsii  

Gms  americana  

Graptemys  caglei „.... 

Sterna  antlllamm 


Status 


Grus  americana  

Dendroica  chrysoparia 


Grus  americana  . 
Sterna  antillarum 


Haliaeetus  leucocephalus  .. 

Picoides  borealis 

Phlox  nivalis  ssp.  texensis  . 

Faico  peregrinus  

Hymenoxys  texana  


Hymenoxys  texana  

Bufo  houstonensis  

Grus  americana  

Haliaeetus  leucocephalus  .. 

Picoides  txxealis 

Ursus  americanus  luteolus 
Hymenoxys  texana  


Hymenoxys  texana  

Grus  americana  

Eurycea  nana 

Typhlomolge  rathbuni  . 

Gnjs  americana  

Vireo  atricapiilus 

Dendroica  chrysoparia 


Stygobromus  pecki  

Etheostoma  (onticola  

Gambusia  georgei 

Stygopamus  comalensis  .. 

Heterelmis  comalensis 

Zizania  texana „. 

Haliaeetus  leucocephalus 
Sterna  antillarum 


Haliae^us  leucocephalus 

Faico  femoralis  septentrionalis  ... 

FaIco  peregrinus 

Glaucidiumbrasilianum  cactorum 

Felis  yagouaroundi  tolteca 

Felis  pardalis , 

Ayenia  limitaris 

Manihof  walkerae „".... 

Grus  americana  „......., 

Haliaeetus  leucocephalus 

Grus  americana  

Haliaeetus  leucocephalus 

Picoides  borealis 

Haliaeetus  leucocephalus 

Picoides  borealis „.. 

Faico  femoralis  septentrionalis  .... 

Faico  peregrinus  

Echinocereus  lloydii  

Coryphantha  sneedil  var.  sneedii 

Haliaeetus  leucocephalus 

Haliaeetus  leucocephalus 

Sterna  antillarum 


Vireo  atricapiilus 

Nerodia  harteri  paucimaculata 

Grus  americana  „. 

Haliaeetus  leucocephalus 

Pelicanus  oocidentalis „.. 

HaMaeeius  leucocephalus 

Picoides  borealis „. 


E. 

E 

E 
T 
T 
T 
E 
E 
T 
E 

E 
E 

E 
E 

T 
E 
E 
E 
E 

E 
E 
E 
T 
E 
T 
E- 

E 
E 
T 
E 
E 
E 
E 

E 
E 
E 
E 
E 
E 
T 
E. 

T 
E 
E 
E 
E 
E 
E 
E 
E 
T 
E 
T 
E 
T 
E 
E 
E 
E 
E 
T 
T 
E 

E 
T 
E 
T 
E 
T 
E 


JEFF  OAVIJ 


JIM  HOGG 
JIM  WEUS 
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II.  County/Species  List— Continued 

[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 

PLANTS  

BIRDS  

FISHES  

PLANTS  

BIRDS  

REPTILES 


(MAMMALS 
MAMMALS 

PLANTS  ... 

BIRDS  

BIRDS  

BIRDS  

REPTILES 
BIRDS  


Inverse  name 


Soentific  name 


Status 


JEFF  DAVIS 


JEFFERSON 


JIM  HOGG  . 
JIM  WELLS 


JOHNSON. 

JONES  

KARNES  ... 
KENDAU  .. 
KENEDY  .. 


MAMMAIS 
REPTILES  . 


KERR 


KIMBLE 


KING  

KINNEY 


KLEBERG 


BIRDS  

PLANTS  .. 

REPTILES 
BIRDS  

PLANTS  .. 

BIRDS  

BIRDS  

FISHES  ... 
PLANTS  .. 

BIRDS  ..... 


MAMMALS 
PLANTS  ... 

REPTILES 


LADIES-TRESSES,  NAVASOTA 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  ....... 

FALCON,  PEREGRINE  

GAMBUSIA,  PECOS  „ 

PUPRSH,  COMANCHE  SPRINGS  

PONDWEED,  LITTLE  AGUJA  CREEK  .... 

EAGLE,  BALD 

FALCON,  PEREGRINE  

PEUCAN,  BROWN  

PLOVER,  PIPING  

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA 

TURTLE.  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

OCELOT  

JAGUARUNDI  

OCELOT  

CACTUS,  BLACK  LACE 

CRANE,  WHOOPING  

CRANE,  WHOOPING  

CRANE,  WHOOPING  

TURTLE,  CAGLE'S  MAP 

CURLEW,  ESKIMO  „ 

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  „ 

PELICAN,  BROWN  __„ 

PLOVER,  PIPING  

PYGMY-OWL,  CACTUS  FERRUGINOUS 

JAGUARUNDI „ 

OCELOT  „.. 

TURTLE,  GREEN  SEA 

TURUE.  HAWKSBILL  SEA  

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  

VIREO.  BLACK-CAPPED  

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

CACTUS,  TOBUSCH  FISHHOOK 


TURUE,  CAGLE'S  MAP  . 
VIREO,  BLACK-CAPPED 
WARBLER  (WOOD). 

CHEEKED. 
CACTUS,  TOBUSCH  FISHHOOK 


GOLDEN- 


KNOX  . 
LAMAR 


BIROS 
BIRDS 


SNOWBELLS,  TEXAS 

CRANE,  WHOOPING  

FALCON,  NORTHERN  APLOMADO  

VIREO,  BLACK-CAPPED  

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

MINNOW,  DEVILS  RIVER 

CACTUS,  TOBUSCH  FISHHOOK 

CURLEW,  ESKIMO  

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON.  PEREGRINE  

PELICAN,  BROWN 

PLOVER,  PIPING  „ 

JAGUARUNDI 

OCELOT  

AMBROSIA.  SOUTH  TEXAS  

AYENIA.  TEXAS  

CACTUS.  BLACK  LACE :..... 

RUSH-PEA.  SLENDER  - 

TURTLE.  GREEN  SEA 

TURTLE.  HAWKSBILL  SEA  

TURUE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE.  LEATHERBACK  SEA  

TURUE.  LOGGERHEAD  SEA  

CRANE.  WHOOPING  

CRANE,  WHOOPING 


Spiranthes  parksii  

Haliaeetus  leucocephalus 

Faico  femoraiis  septentrionalis 

Faico  pereghnus  . 

Gambos«a  r>ot)ilis  

Cypnnodon  elegaos 

Potamogeton  clystocarpus 

Haliaeetus  leucocephalus 

Faico  peregnnus  

Peicanus  occldentalis 

Charadhus  melodus 

Chelonia  mydas  

Erelmochelys  imbricata , 

Lepidoctielys  kempii 


Dermocheiys  coriacea  

Caretta  caretta 

Felis  partialis 

Feiis  yagouaroundi  toteca  ...~. 

Felis  parttaiis 

Echioocereus  reichentiactM  var.  albettii 

Grus  amencana  _„.„. 

Grus  amencar\a  

Grus  amencana  

Graptemys  caglei 

Numenius  borealis  „... 

Faico  fefTKxalis  septentrioralis  

Faico  peregnnus  

Pelicanus  occldentalis 

Charadnus  metodus 

Glaucidiumbrasllianum  cactorum 

Felis  yagouaroundi  toKeca 

Fels  panjalis 

Chelonia  mydas  _.. 

Eretmochelys  imlxicata 

Lepidochelys  kempii 


Dermocheiys  coriacaa 

Caretta  caretta  

Vireo  atncapillus 

Dendroica  chrysoparia 


Ancistrocactus  tobuscfill 
Mammlla. 

Graptemys  caglei  

Vireo  atncapillus 

Dendroica  chrysoparia  .. 


•Echinocactus  t. 


Ancistrocactus  tobuschli  -Echinocactus  L, 
Mammiia. 

Styrax  texana 

Gnjs  americana  

Faico  femoraiis  septentrionalis ..~ 

Vireo  atncapillus _ 

Dendroica  chrysoparia ~. 


Dionda  diatxttt  

Ancistnx:actus  tobuschii  -Echinocactus  L, 
Mammiia. 

Numenius  tjorealis  

Haliaeetus  leucocephalus 

Faico  femoraiis  septentriortabs  . ... ..« 

Faico  peregnnus  

Pelicanus  occidentalis 

Charadhus  melodus 

Fells  yagouaroundi  toteca 

Felis  pardalis 

Amtyosia  cheiranthifolia .- 

Ayenia  limitaris 

Echinocereus  reicher>bachii  var.  alMrtii  ... 

Hoffmannseggia  teneda _.. 

Chelonia  mydas  ™..™.™. 

Eretnwchelys  imljncata 

Leptdochetys  kempii . 


Dermocheiys  conacea 

Caretta  caretta  

Gnjs  amencana  

Grus  amencana  


E 

T 

E 

E 

E 

E 

E 

T 

E 

E 

E,T 

E.T 

E 

E 

E 

T 

E 

E 

E 

E 

E 

E 

e   " 

T 

E 

E 

E 

E 

E.T 

E 

E 

E 

E.T 

E 

E 

E 
T 
E 
E 


E 
E 
E 
E 
E 

E 
E 

E 

T 

E 

E 

E 

E,T 

E 

E 

E 

E, 

E 

E 

E,T 

E 

E 

E 
T 
E 
E 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specmed  county.] 


State^County 


LAMPASAS 


MAVERICK 


MCLENNAN. 


MC  MULLEN  , 
MEDINA  


MENARD . 
MENARD . 
MIDLAND 


MILAM 
MILLS.. 


LAVACA 

LEE  

LEON  ... 


UBERTY  

UMESTONE  . 

UPSCOMB  .... 
UVE  OAK 

LLANO  

LOVING 

MADISON  

MARION 

MASON  

MATAGORDA 


MITCHELL  ... 
MONTAGUE 


MONTGOMERY  . 


MOORE 

MORRIS 

NACOGDOCHES . 


Group  name 


BIRDS  

REPTILES  .... 
AMPHIBIANS 

BIROS  

MAMMALS  ... 
AMPHIBIANS 

BIROS  

AMPHIBIANS 

BIRDS  

MAMMALS  ... 
PLANTS  

BIROS  

BIRDS  

BIRDS  

MAMMALS  ... 

PLANTS  

BIRDS  

BIRDS  

PLANTS  

BIRDS  

MAMMALS  ... 

BIRDS  

BIRDS  


REPTILES 


BIRDS  

MAMMALS  ... 
REPTILES  .... 
BIRDS  

MAMMALS  ... 
BIRDS  

BIRDS  

FISHES  

BIRDS  

AMPHIBIANS 
BIRDS  

REPTILES  .... 

PLANTS  

BIRDS  

BIRDS  

BIRDS  

BIRDS  

BIROS  


Inverse  name 


EAGLE,  BALD 

TERN,  INTERIOR  (POPULATK)N) 
LEAST. 

CRANE.  WHOOPING  

VIREO.  BLACK-CAPPED 

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

SNAKE.  CONCHO  WATER 

TOAD.  HOUSTON  .-. 

CRANE.  WHOOPING  

BEAR.  LOUISIANA  BLACK „ — ..... 

TOAD.  HOUSTON  

CRANE.  WHOOPING  

TOAD.  HOUSTON 

EAGLE,  BALD 

BEAR,  LOUISIANA  BLACK  

LADIES'-TRESSES,  NAVASOTA 

SAND-VERBENA,  LARGE-FRUITED 

EAGLE,  BALD 

WOODPECKER,  RED-COCKADED  

CRANE,  WHOOPING  : 

EAGLE,  BALD _ 

CRANE.  WHOOPING  

JAGUARUNDI 

OCELOT  

SPIDERLING.  MATHIS 

CRANE,  WHOOPING  

VIREO,  BLACK-CAPPED  

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

FALCON,  NORTHERN  APLOMADO  

LADIES'-TRESSES.  NAVASOTA 

EAGLE,  BALD 

WOODPECKER.  RED-COCKADEO  

BEAR.  LOUISIANA  BLACK  

CRANE,  WHOOPING  

CRANE,  WHOOPING  

EAGLE,  BALD „ 

FALCON,  PEREGRINE  „... 

PELICAN,  BROWN 

PLOVER,  PIPING  

TURTLE,  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE.  LOGGERHEAD  SEA  

CRANE,  WHOOPING  

EAGLE.  BALD 

FALCON,  NORTHERN  APLOMADO  

VIREO,  BLACK-CAPPED _... 

OCELOT  

SNAKE,  CONCHO  WATER 

VIREO.  BLACK-CAPPED  

WARBLER  (WOOD),  GOLDEN- 

CHEEKED. 

OCELOT  

VIREO,  BLACK-CAPPED  

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

VIREO,  BLACK-CAPPED  

GAMBUSIA,  CLEAR  CREEK 

CRANE,  WHOOPING  

FALCON,  NORTHERN  APLOMADO  

TOAD,  HOUSTON  

CRANE,  WHOOPING 

VIREO.  BLACK-CAPPED  

SNAKE,  CONCHO  WATER  .„ 

POPPY-MALLOW,  TEXAS  

CRANE,  WHOOPING  

EAGLE,  BALD 

TERN,  INTERIOR  (POPULATION) 
LEAST. 

EAGLE,  BALD 

WOODPECKER.  RED-COCKADED  

EAGLE,  BALD 

EAGLE,  BALD 

EAGLE,  BALD 

WOODPECKER,  RED-COCKADEO  


Scientific  name 


Haliaeetus  leucocephalus 

Stema  antillarum 

Gfus  americana  

Vireo  atricapillus 

Dendmica  chrysoparia 

Nerodia  harteri  paucimaculata 

Bufo  houstonensis  

Gnjs  americana  

Ursus  americanus  tutedus  .„., 

Bufo  houstonensis  .v. 

Grus  americana  „. — 

Bufo  houstonensis  

Haliaeetus  leucocephalus  — 

Ursus  americanus  luteolus  

Splranthes  parteii  

At)ronia  macrocarpa 

Haliaeetus  leucocephalus 

Picoides  txxealis 

Grus  americana  

Haliaeetus  leucocephalus 

Grus  americana  

Felis  yagouaroundi  toReca 

Felis  pardalis 

Boerhavia  mattiisiana  ..„ 

Grus  americana  

Vireo  alricapillus 

Dendroica  chrysoparia 

Faico  femoralis  septentrionalis 

Spiranthes  par1<sii  

Haliaeetus  leucocephalus 

Picoides  txxealis 

Ursus  americanus  luteolus  

Grus  americana  

Gms  americana  

Haliaeetus  leucocephalus 

FaIco  peregrinus  

Pelicanus  occldentalis 

Charadrius  melodus 

Chelonia  mydas 

Eretmochetys  imt)ricata 

Lepidochelys  Kempii 

Dermochelys  coriacea  

Caretta  caretta 

Grus  americana  

Haliaeetus  leucocephalus 

FaIco  femoralis  septentrionalis 

Vireo  atricaplllus 

Felis  pardalis 

Nerodia  harteri  paucimaculata 

Vireo  atricaptllus 

Dendroica  chrysoparia 

Felis  pardalis 

Vireo  atricaplllus 

Dendroica  chrysoparia 

Vireo  atricapillus 

Gamtxjsia  heterochir 

Grus  americana  

FaIco  femoralis  septentrionalis 

Bufo  houstonensis  

Grus  americana  

Vireo  atricapillus 

Nerodia  harteri  paucimaculata 

Callirtioe  scabriuscula  .„^ ,„ 

Gnjs  americana  — 

Haliaeetus  leucocephalus 

Stema  antillarum 

Haliaeetus  leucocephalus 

Picoides  txxealis 

Haliaeetus  leucocephalus 

Haliaeetus  leucocephalus 

Haliaeetus  leucocephalus 

Picoides  txxealis 


Status 


T 
E 

E 
E 
E 

T 
E 
E 
T 
E 
E 
E 
T 
T 
E 
E 
T 
E 
E 
T 
E 
E 
E 
E 
E 
E 
E 

E 

E 

T 

E 

T 

E 

E 

T 

E 

E 

E.T 

E.T 

E  ' 

E 

E 

T 

E 

T 

E 

E 

E 

T 

E     ' 

E 

E 
E 
E 

E 
E 
E 
E 
E 
E 
E 
T 
E 
E 
T 
E 

T 
E 
T 
T 
T 
E 


OCHILTREE 
ORANGE  .... 
PALO  PINTC 


POTTER  ..._ 
PRESIDIO  .. 


RED  RIVER 


REFUGIO  ... 


ROBERTS  .. 
ROBERTSOt 
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II.  Couf^TY/SPECiES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t>een  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  gerierally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 

MAMMALS  

BIRDS  

BIRDS  

MAMMALS  

PLANTS  

REPTILES 


BIRDS 
BIRDS 
BIRDS 


Inverse  name 


Scientific  name 


Status 


NEWTON 
NUECES  . 


OCHILTREE  . 

ORANGE 

PALO  PINTO 


PANOLA 

PARKER 
PECOS.. 


POLK 


RED  RIVER 


REEVES. 


REFUGIO 


ROBERTS  

ROBERTSON 


BIRDS 


POTTER  ... 
PRESIDIO 


RANDALL 
REAL 


MAMMALS 
BIRDS  ...... 

BIRDS  ...... 


FISHES  .... 

PLANTS  ... 

BIRDS  

PLANTS  ... 

BIRDS  

BIRDS  

PLANTS  ... 

BIRDS  

BIRDS  

PLANTS  ... 

BIRDS  

BIRDS  

FISHES  .... 

BIRDS  


MAMMALS  ... 

PLANTS  

BIRDS  

AMPHIBIANS 
BIRDS  


MAMMALS  .... 
PLANTS  


BEAR,  LOUISIANA  BLACK  

EAGLE,  BALD 

WOODPECKER,  RED<XXKADED  

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  _ 

PELICAN.  BROWN 

PLOVER.  PIPING  

JAGUARUNDI -.... 

OCELOT 

AMBROSIA,  SOUTH  TEXAS  

AYENIA,  TEXAS  

RUSH-PEA.  SLENDER  

TURUE.  GREEN  SEA 

TURTLE,  HAWKSBILL  SEA  

TURTLE,  KEMP'S  (ATLANTIC)  RIDLEY 
SEA. 

TURTLE,  LEATHERBACK  SEA  

TURTLE,  LOGGERHEAD  SEA  .._ 

CRANE,  WHOOPING  -.... 

EAGLE,  BALD 

CRANE.  WHOOPING 

EAGLE.  BALD 

VIREO.  BLACK-CAPPED  

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

EAGLE.  BALD 

WOODPECKER  RED-COCKADED  

BEAR.  LOUISIANA  BLACK  

CRANE.  WHOOPING  

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

VIREO,  BLACK-CAPPED  

GAMBUSIA,  PECOS  

PUPFISH,  LEON  SPRINGS  

CACTUS,  LLOYD'S  HEDGEHOG  

SUNFLOWER,  PECOS  

EAGLE.  BALD 

WOODPECKER.  RED-COCKADED  

PHLOX,  TEXAS  TRAILING  .- 

EAGLE,  BALD 

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

CACTUS.  LLOYD'S  HEDGEHOG  

CACTUS.  LLOYDS  MARIPOSA 

OAK.  HINCKLEY  _... 

EAGLE.  BALD - - 

VIREO,  BLACK-CAPPED 

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

CACTUS.  TOeUSCH  FISHHOOK 

SNOWBELLS.  TEXAS 

EAGLE,  BALD 

TERN,        INTERIOR       (POPULATION) 

LEAST. 

WOODPECKER,  RED-COCKADED  

FALCON.  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  „ 

GAMBUSIA.  PECOS  

PUPFISH.  COMANCHE  SPRINGS  

PUPFISH.  PECOS 

CRANE.  WHOOPING 

EAGLE,  BALD „ 

FALCON.  PEREGRINE 

PELICAN,  BROWN 

PLOVER,  PIPING 

PRAIRIE-CHICKEN.  ATTWATER-S 

GREATER. 

BEAR,  LOUISIANA  BLACK  

CACTUS,  BLACK  LACE 

TERN,        INTERK>R        (POPULATION) 

LEAST. 

TOAD,  HOUSTON  . 

CRANE.  WHOOPING  

EAGLE,  BALD „ 

TERN,        INTERIOR       (POPULATION) 

LEAST. 

BEAR,  LOUISIANA  BLACK  

LADIES'-TRESSES,  NAVASOTA 


Ursus  anr>encanus  luteohis  

Haliaeetus  leucocephalus 

Picoides  tx)realis 

Faico  femoralls  septentriorulis 

Faico  peregnnus  

Peiicanus  cxxidentalis 

Charadhus  mekxlus 

Felis  yagouaroundi  toReca 

Felis  ptardaiis 

Ambrosia  cheiranthifolia  .„..'„.... 

Ayenia  limrtaris „ 

Hoftmannseggia  teneUa  _ „ 

Ctietonia  mydas  ^ 

Eretmochetys  imbricata 

Lepidochelys  kempii  _ 


Dermochetys  coriacea  ..~. 

Caretta  caretta  

Gnjs  amencana  

Haliaeetus  leucocephalus 

Grus  amencana  

Haliaeetus  leucocephalus 

Vireo  atncapillus 

Dendroica  chrysopaha 


Haliaeetus  leucocephalus 

Picotdes  borealis 

Ursus  americanus  luteolus  

Grus  americana  

Faico  femoralis  septentrionaMs 

Faico  peregnnus  

Vireo  atncapillus 

Gambusia  nobilis  ~ 

Cyprinodon  bovtnus  

Echinocereus  lioydii  

Helianthus,  paradoxus  

Haliaeetus  leucocephalus 

Picoides  borealis 

Ptilox  nivalis  ssp.  Texensis 

Haliaeetus  leucocephalus 

Fakx)  femoralis  septentnonalis 

Faico  peregnnus  _ 

Echinocereus  lioydii  -..-...- 

Neolloydia  mariposensis 

Quercus  hinckleyi 

Haliaeetus  leucocephalus _ 

Vireo  atricapillus  ._ 

Dendroica  chrysoparia 


Ancistrocactus  tobuschii  -Echinocactus  L. 
Mammila. 

Styrax  texana 

Haliaeetus  leucocephalus 

Sterna  antillarum  .„ „ 


Picoides  borealis _ 

Faico  femoraks  saptentrionalis 

Faico  peregnnus  

Gambusia  not>ills 

CyprirKxJon  elegans 

Cypnnodon  pecosensis 

Grus  amencana  _ 

Haliaeetus  leucocephalus ~. 

Faico  peregrinus  

Peiicanus  oocidefitalis 

Charadhus  mekxlus 

Tympanuchus  cupido  attwateri 


Ursus  am^icanus  luteolus  

Echirxx^reus  rechenbachii  var. 
Sterna  antillarum 


Bufo  houstonensis  

Grus  americana  

Haliaeetus  leucocephalus 
Sterna  antillarum 


Ursus  americanus  luteolus 
Spiranthes  parksii  


T  - 

T 
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E 

E 

E 

E.T 

E 

€ 
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E 

E 

E.T 

E 

E 

E 
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E 
T 
E 
E 
E 
E 
E 
E 
E 
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T 
E 
E 
T 
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E 
E 
T 
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T 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


RUNNELS 

RUSK  

SABINE  

SAN  AUGUSTINE 

SAN  JACINTO  .... 
SAN  PATRICIO  ... 


SAN  SABA 


SHACKELFORD 
SHELBY  

SOMERVELL  .... 
STARR  


STEPHENS  

TARRANT  

TAYLOR 

TERRELL  

THROCKMORTON 

TOM  GREEN  

TRAVIS  


TRINITY 
TYLER  ... 

UPSHUR 


Group  name 


BIRDS  

PLANTS  ... 
REPTILES 

BIRDS  

MAMMALS 
BIRDS  

BIRDS  

PLANTS  ... 
BIRDS  

BIRDS  


MAMMALS 

PLANTS  ... 
BIRDS  


REPTILES 

BIRDS  

BIRDS  

MAMMALS 
BIRDS  

BIROS  

MAMMALS 
PLANTS  ... 


BIRDS  

BIROS  

BIROS  

BIROS  

PLANTS  

BIRDS  

BIROS  

REPTILES  .... 
AMPHIBIANS 
ARACHNIDS 

BIRDS  

INSECTS  

BIRDS  

BIROS  

PLANTS  

BIRDS  


Inverse  name 


SAND-VERBENA,  LARGEFRUITED 

VIREO,  BLACK-CAPPED  

POPPY-MALLOW,  TEXAS  

SNAKE.  CONCHO  WATER 

EAGLE,  BALD 

BEAR.  LOUISIANA  BLACK  

EAGLE,  BALD 

WOODPECKER,  RED^XXJKADED  

EAGLE,  BALD 

WOODPECKER.  RED-COCKADED  

BLADDERPOO.  WHITE 

EAGLE,  BALD 

WOODPECKER.  RED<XXa<ADED  

CRANE.  WHOOPING  

FALCON,  NORTHERN  APLOMADO  . 

FALCON,  PEREGRINE  

PELICAN,  BROWN „ 

PLOVER,  PIPING  

JAGUARUNDI  

OCELOT  _.. 

SPIDERLING,  MATHIS 

CRANE,  WHOOPING 

EAGLE,  BALD 

VIREO,  BLACK-CAPPED 

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

SNAKE,  CONCHO  WATER 

EAGLE,  BALD 

EAGLE.  BALD 

WOODPECKER,  RED-COCKADED  

BEAR,  LOUISIANA  BLACK  

CRANE,  WHOOPING  ^„ 

VIREO,  BLACK-CAPPED  

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

PYGMYOWL,  CACTUS  FERRUGINOUS 

TERN,  INTERIOR  (POPULATION) 
LEAST. 

JAGUARUNDI 

OCELOT  

BLADDERPOO.  ZAPATA  

CACTUS,  STAR 

DOGWEED,  ASHY  

FRANKENIA,  JOHNSTON'S  

MANIOC,  WALKER'S  

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

CRANE,  WHOOPING 

PLOVER,  PIPING  

VIREO,  BLACK-CAPPED  

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

VIREO.  BLACK-CAPPED  

CACTUS,  BUNCHED  CORY 

CRANE.  WHOOPING  

TERN.  INTERIOR  (POPULATION) 
LEAST. 

EAGLE.  BALD 

VIREO,  BLACK-CAPPED  

SNAKE.  CONCHO  WATER 

SALAMANDER,  BARTON  SPRINGS 

HARVESTMAN,  BEE  CREEK  CAVE  

HARVESTMAN.  BONE  CAVE  

PSEUDOSCORPION,  TOOTH  CAVE  

SPIDER,  TOOTH  CAVE  

CRANE.  WHOOPING  

VIREO.  BLACK-CAPPED  

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

BEETLE.  COFFIN  CAVE  MOLD  

BEETLE.  KRETSCHMARR  CAVE  MOLD 

BEETLE.  TOOTH  CAVE  GROUND  

EAGLE,  BALD 

WOODPECKER.  RED-COCKADED  

EAGLE,  BALD 

WOODPECKER.  RED-COCKADED  

PHLOX.  TEXAS  TRAIUNG  

EAGLE.  BALD 


Scientific  name 


At>ronla  macrocarpa 

Vireo  atricapillus 

Calllrtioe  scabriuscula 

Nerodia  harteri  paucimaculata  . 

Haliaeetus  leucocephalus 

Ursus  americanus  luteolus  

Haliaeetus  leucocephalus 

Picoides  borealis 

Haliaeetus  leucocephalus 

Picoides  borealis -. 

Lesquerella  pallida 

Haliaeetus  leucocephalus 

Picoides  borealis 

Grus  americana  

Faico  femoralis  septentrionalis 

Faico  peregrinus  

Pellcanus  occidentalis 

Charadrius  melodus 

Felis  yagouaroundi  toKeca 

Felis  partialis 

Boertiavia  mathisiana  

Grus  americana  

Haliaeetus  leucocephalus 

Vireo  atricapillus 

Dendroica  chrysoparia 


Nerodia  harteri  paucimaculata 

Haliaeetus  leucocephalus 

Haliaeetus  leucocephalus  ........ 

Picoides  borealis 

Ursus  americanus  luteolus  ..... 

Grus  americana  .. — 

Vireo  atricapillus 

Dendroica  chrysoparia 


Glaucidiumbrasilianum  cactorum 
Sterna  antillarum , 


Felis  yagouaroundi  tolteca 

Felis  pardalis 

Lesquerella  thamnophila „ 

Astrophytum  asterias  (•echinocactus  a»- 
terias). 

Dyssodia  tephroleuca  

Frankenia  johnstonii 

Manihot  walkerae - 

Dendroica  chrysoparia 


GniS  anfternana  

Charadrius  mekxlus 

Vireo  atricapillus 

Fakx}  femoralis  septentrionalis 

Fateo  peregrinus 

Vireo  atricapillus 

Coryphantha  ramiltosa 

Gnjs  americana  

Sterna  antillarum 


Haliaeetus  leucocephalus 

Vireo  atricapillus 

Nerodia  harteri  paucimaculata 

Eurycea  sosorum „... 

Texella  reddelli ...... 

Texella  reyesl 

Microcreagris  texana » — .. 

Leptoneta  myopica  ....^..^ 

Grus  americana  

Vireo  atricapillus 

Dendroica  chrysoparia  ...... — 


Bastrisodes  texanus 

Texamaurops  reddelli 

Rhadine  persephone 

Haliaeetus  leucocephalus  ... 

Picoides  borealis 

Haliaeetus  leucocephalus  ... 

Picoides  borealis 

Phtox  nivalis  ssp.  Texensis . 
Haliaeetus  leucocephalus  ... 


Status 
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VAL  VERDE 


VICTORIA  .. 


WHARTON 
WHEELER 


WILUAMSO 


I.  Species 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  t>elow  with  a  status  of  both  E  and  T  are  generally  eittier  endangered  or  threatened  within  the  specified  county.] 


State/County 


UVALDE 


VAL  VERDE 


VICTORIA 


WALXER  

WARD  

WASHINGTON 


WEBB. 


WHARTON  .. 
WHEELER  .. 

WICHITA 

WILBARGER 

WILLACY  .... 


WILLIAMSON  . 


WILSON 

WINKLER  ..„ 

WISE 

YOUNG  

ZAPATA  


Group  name 

MAMMALS  

BIRDS  

PLANTS  

BIRDS  


FISHES  .... 
PLANTS  ... 

BIRDS  

MAMMALS 
REPTILES 
BIROS  

BIRDS  

BIRDS  

MAMMALS 
PLANTS  ... 
BIRDS  

MAMMALS 
PLANTS  ... 
BIRDS  

BIRDS  

BIRDS  

BIRDS  

BIROS  


MAMMALS 
REPTILES  . 


ARACHNIDS 
BIRDS  

INSECTS 

BIRDS  

BIRDS  

BIRDS  ......... 

BIRDS 

BIRDS  


Inverse  name 


BEAR,  LOUISIANA  BLACK 
VIREO,  BLACK-CAPPED  .. 
WARBLER  (WOOD), 

CHEEKED. 

CACTUS.  BLACK  LACE  

CACTUS.  TOBUSCH  FISHHOOK 


GOLDEN- 


SNOWBELLS.  TEXAS 

EAGLE.  BALD 

FALCON,  NORTHERN  APLOMADO  

TERN.        INTERIOR       (POPULATION) 
LEAST. 

VIREO,  BLACK-CAPPED 

MINNOW.  DEVILS  RIVER 

CACTUS.  TOBUSCH  FISHHOOK 


SNOWBELLS.  TEXAS 

CRANE,  WHOOPING 

EAGLE.  BALD 

PEUCAN.  BROWN 

BEAR.  LOUISIANA  BLACK 

TURTLE,  CAGLE-S  MAP „ 

EAGLE,  BALD 

WOODPECKER,  REOCOCKADEO  

EAGLE.  BALD 

FALCON,  NORTHERN  APLOMADO  

CRANE,  WHOOPING  

EAGLE.  BALD 

PRAIRIE-CHKXEN.  ATTWATER3 

GREATER. 

BEAR,  LOUISIANA  BLACK  

LADIES'-TRESSES,  NAVASOTA 

FALCON.  NORTHERN  APLOMADO  

TERN.        INTERIOR        (POPULATION) 

LEAST. 

OCELOT  

DOGWEED.  ASHY  

CRANE.  WHOOPING 

EAGLE.  BALD 

CRANE.  WHOOPING 

TERN.        INTERIOR        (POPULATION) 

LEAST. 

CRANE.  WHOOPING  

TERN.        INTERIOR        (POPULATION) 

LEAST 

CRANE.  WHOOPING  

TERN.        INTERIOR        (POPULATKDN) 

LEAST. 

CURLEW,  ESKIMO  

FALCON,  NORTHERN  APLOMADO  

FALCON,  PEREGRINE  

PELICAN.  BROWN  

PLOVER.  PIPING  

PYGMY-OWL.  CACTUS  FERRUGINOUS 

JAGUARUNDI 

OCELOT  

TURTLE.  GREEN  SEA _ 

TURTLE.  HAWKSBILL  SEA 

TURTLE.  KEMP^  (ATLANTIC)  RIDLEY 

SEA. 

TURTLE.  LEATHERBACK  SEA  ._ 

TURTLE.  LOGGERHEAD  SEA  

HARVESTMAN.  BEE  CREEK  CAVE  

HARVESTMAN,  BONE  CAVE 

PSEUDOSCORPION.  TOOTH  CAVE  

SPIDER,  TOOTH  CAVE  

CRANE.  WHOOPING  

VIREO,  BLACK-CAPPED  

WARBLER  (WOOD).  GOLDEN- 

CHEEKED. 

BEETLE,  COFFIN  CAVE  MOLD  

BEETLE,  KRETSCHMARR  CAVE  MOLD 

BEETLE,  TOOTH  CAVE  GROUND  

CRANE,  WHOOPING  

FALCON.  NORTHERN  APLOMADO  

CRANE,  WHOOPING  

CRANE.  WHOOPING  

FALCON.  NORTHERN  APLOMADO  

TERN,        INTERK)R       (POPULATION) 

LEAST. 


Scientific  name 


Ursus  americanus  luteolus  

Vireo  atricapillus 

Dendroica  chrysoparia 

Echinocereus  reichenbachii  var.  alt>ertN  ... 
Ancistrocactus  tobuschli  (>Echinocacius 
t.,  I^mmila. 

Styrax  texana , 

Haliaeetus  leucocephahis „ 

Faico  leaxxalis  septentrionalis  .., 

Sterna  antillarum 


Vireo  athcapillus 

Dxxxja  diat)oli  

Ancistrocactus  tobuactw  (•Echinocactus 
L,  Mammila. 

Styrax  texana ;. 

Grus  americana  .. 

Haliaeetus  leucocephalus ...^..^ 

Pelicanus  occidantalis 

Ursus  americanus  luteolus  

Graptemys  caglei  

Haliaeetus  leucocephaius 

Picot(Jes  txxealis 

Haliaeetus  leucocepnalus 

Faico  femoralis  septentrioralis 

Grus  amencana  

Haliaeetus  leucoceptialus 

Tympanuchus  cupido  attwateri 


Ursus  americanus  kiteoius  

Sp<rantt>es  par1(sii  

Faico  femoralis  septerttrionalis 
Sterna  antiHarum 


Felis  pardalis 

Oyssodia  tephroteuca  

Gnjs  amencana  

Haliaeetus  leucocephalus 

Gnis  amencana  

Sterna  antillarum 


Grus  amencana  . 
Stema  antillarum 

Grus  americana  . 
Stema  antillarum 


Numenius  txxealis  

Faico  temoralis  septentrionalis  ... 

Faico  peregnnus  

Pelicanus  occidentalis 

Charadnus  meiodus 

Glaucidiumbrasilianum  cactorum 

Felis  yagouaroundi  toKeca 

Felis  pardalis 

Chelonia  mydas  — 

Eretmoct>elys  imtiricala — 

Lepidochetys  kempii _ 


Dermochelys  coriacea 

Caretta  caretta  

Texeila  reddelli 

Texella  reyesi 

Microcreagris  texana ... 

Leptooeta  myopica 

Grus  amencana  «. 

Vireo  atncapillus 

Oendroca  ctirysoparia 


Bastrisodes  texanus 

Texamaurops  rdddelli  .«_»«..- 

Rhadine  persephorte 

Grus  amencana  

Faico  femoralis  septentrionalis 

Gnjs  amencana  

Gnjs  americana  

Faico  femoralis  septentrionalis 
Stema  antillarum „ 


Status 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  spectfied  county .1 


Stata/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


UTAH 


BEAVER  

BOX  ELDER 


CACHE  ... 
CARBON 


DAQQETT. 


DAVIS  

"DUCHESNE 


EMERY 


GARFIELD 


GRAND 


MAMMALS 
PLANTS  .... 


BIRDS  

MAMMALS 
BIROS  


FISHES 
BIRDS  .. 


PLANTS 
BIRDS  ... 


FISHES  . 

PLANTS 
BIRDS  ... 
FISHES  . 


IRON 


PLANTS 
BIRDS  ... 


BIRDS  

MAMMALS 
PLANTS  .... 


BIROS  .. 
FISHES 


MAMMALS 
PLANTS  .... 


BIRDS  .. 
FISHES 


MAMMALS 
PLANTS  .... 


BIRDS  .. 
FISHES 


MAMMALS 
PLANTS  .... 
BIRDS  


MAMMALS 
REPTILES  . 


JAGUARUNDI  

OCELOT  

BLAOOERPOD,  ZAPATA  

DOGWEED.  ASHY  

FRANKENIA,  JOHNSTON'S 


EAGLE.  BALD 

PRAIRIE  DOG,  UTAH  

EAGLE.  BALD 

FALCON,  PEREGRINE  

TROUT,  LAHONTAN  CUTTHROAT  .... 

EAGLE,  BALD 

FALCON,  PEREGRINE  

PRIMROSE,  MAGUIRE  

EAGLE,  BALD 

FALCON,  PEREGRINE  

CHUB,  BONYTAIL  

CHUB,  HUMPBACK  .....' ....'. 

SQUAWFISH,  COLORADO 

SUCKER,  RAZORBACK 

CACTUS.  UINTA  BASIN  HOOKLESS 

EAGLE,  BALD 

FALCON,  PEREGRINE  ...„ 

SQUAWFISH,  COLORADO . 

SUCKER,  RAZORBACK 

LADIES-TRESSES,  UTE  ... 

EAGLE,  BALD 

FALCON,  PEREGRINE  

EAGLE,  BALD 

FERRET.  BLACK-FOOTED 

CACTUS,  UINTA  BASIN  HOOKLESS 


CRESS,  TOAD-FLAX  

CRESS,  TOAD-FLAX  

LADIES--TRESSES,  UTE  „ 

REED-MUSTARD,  SHRUBBY 

RIDGE-CRESS         (-PEPPER-CRESS), 
BARNEBY. 

EAGLE,  BALD 

FALCON,  PEREGRINE  

CHUB,  BONYTAIL  

CHUB,  HUMPBACK  „. 

SQUAWFISH,  COLORADO 

SUCKER,  RAZORBACK 

FERRET,  BLACK-FOOTED 

CACTUS,  SAN  RAFAEL 

CACTUS,  WRIGHT  FISHHOOK 

CYCLADENIA.  JONES  

DAISY,  MAGUIRE  

REED-MUSTARD,  BARNEBY 

TOWNSENDIA,  LAST  CHANCE  

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

CHUB,  BONYTAIL  

CHUB,  HUMPBACK  „ 

SQUAWFISH,  COLORADO 

SUCKER,  RAZORBACK 

FERRET,  BLACK-FOOTED 

PRAIRIE  DOG,  UTAH  

BUTTERCUP.  AUTUMN 

CYCLADENIA,  JONES  .'. 

LADIES'-TRESSES,  UTE  .._ 

EAGLE,  BALD 

FALCON,  PEREGRINE  .......;..... 

OWL,  MEXICAN  SPOTTED  

CHUB,  BONYTAIL  „ 

CHUB,  HUMPBACK  

SQUAWFISH,  COLORADO „ 

SUCKER,  RAZORBACK 

FERRET,  BLACK-FOOTED 

CYCLADENIA,  JONES 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  MEXICAN  SPOTTED  

PRAIRIE  DOG,  UTAH  

TORTOISE,  DESERT 


Fells  yagouaroundi  toReca  . 

Felis  pardalis 

Lesquerella  thamnoptiila  .... 

Dyssodia  tephrdeuca  

Frankenia  johnstonil  ..„ 


Hallaeetus  leucocephaius 

Cynomys  parvidens  

Hallaeetus  leucocephaius 

Faico  peregrinus „ , 

Salmo  clarki  henshawi _. 

Hallaeetus  leucocephaius ....„ 

FaIco  peregrinus . 

Primula  maguirei . ; 

Haliae^us  leucocephaius .,„... 

FaIco  peregrinus 

Gila  elegans 

Gila  cypha 

Ptychocheilus  lucius 

Xyrauchen  texanus 

Sclerocactus  gtaucus  (-Echinocactus  g., 

s.  whipplei). 

Hallaeetus  leucocephaius 

FaIco  peregrinus 

Ptychocheilus  lucius 

Xyrauchen  texanus  ., 

Spiranthes  diluvialis „ 

Hallaeetus  leucocephaius 

FaIco  peregrinus 

Haliaeetus  leucocephaius ..» 

Mustela  nigripes 

Sclerocactus  glaucus  (-Echinocactus  g., 

s.  whipplei). 

Glaucocarpum  suffrutescens 

Glaucocarpum  suffnjtescens 

Spiranthes  diluvialis  „ 

SchoenocramtM  suffrutescens  

Lepidium  t>amet>yanum° 


Haliaeetus  leucocephaius 

FaIco  peregrinus 

Gila  otegans ,. 

Gila  cypha „. 

Ptychocheilus  lucius  '. .. 

Xyrauchen  texanus 

Mustela  nigripes . .. 

Pediocactus  despainii 

Sclerocactus  wrightiae  (-Pediocactus  w.) 

Cycladenia  humilis  var.  jonesil  

Erigeron  maguirei  var.  maguirei 

Schoenocramt)e  tiamebyt 

Townsendia  aprica 

Haliaeetus  leucocephaius  ...... 

FaIco  peregrinus 

Strix  occidentalis  lucida 

Gila  elegans .,. 

Gila  cypha ,. .V. 

Ptychocheilus  lucius . 

Xyrauchen  texanus  .... 

Mustela  nigripes 

Cynomys  parvidens  

Ranunculus  acriformis  var.  aestivalis 

Cycladenia  humilis  var.  jonesil  

Spiranthes  diluvialis 

Hallaeetus  leucocephaius 

FaIco  peregrinus 

Strix  occidentalis  lucida  : 

Gila  elegans 

Gila  cypha 

Ptychocheilus  lucius . 

Xyrauchen  texanus ..„.., 

Mustela  nigripes 

Cycladenia  humilis  var.  jonesii  

Haliae^us  leucoceptiaTus „ 

FaIco  peregrinus .. . 

Strix  occidentalis  lucida  

Cynomys  parvidens  

Gopherus    (-Xerobates,    -Sraptochelys) 
agassizIL 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


JUAB  . 
KANE 


BIRDS  .. 
FISHES 
BIRDS  .. 


MILLARD  . 
MORGAN 

PIUTE 


FISHES  . 
PLANTS 


SNAILS 
BIRDS  .. 
BIRDS  .. 


RICH  

SALT  LAKE 


SAN  JUAN 


BIRDS  

MAMMALS 

BIROS  

BIROS  


PLANTS 
BIRDS  ... 


FISHES 


MAMMALS 
PLANTS  .... 


SANPETE 
SEVIER  .... 


BIROS  

PLANTS  .... 
BIROS  

PLANTS  .... 


SUMMIT  . 
TOOELE, 


UINTAH 


BIROS 
BIRDS 


PLANTS 
BIROS  ... 


FISHES 


MAMMALS 
PLANTS  .... 


UTAH 


BIRDS 


WASATCH  ....... 

WASHINGTON 


FISHES  . 
PLANTS 


BIRDS 
BIROS 


FISHES 


k^AMMALS 
PLANTS  .... 


WAYNE 


REPTILES 


BIROS 


EAGLE,  BALD 

CHUB.  LEAST  „.„ 

EAGLE,  BALD , 

FALCON,  PEREGRINE  

OWL.  MEXICAN  SPOTTED  

CHUB.  BONYTAIL  

SQUAWFISH,  COLORADO 

SUCKER.  RAZORBACK 

BLADDERPOD.  KODACHROME 

CACTUS,  SILER  PINCUSHION 

CYCLADENIA,  JONES  _ 

MILKWEED,  WELSH'S 

PEPPER-GRASS,  KODACHROME  .... 

AMBERSNAIL.  KANAB 

EAGLE.  BALD 

EAGLE,  BALD 

FALCON,  PEREGRINE  

EAGLE,  BALD 

PRAIRIE  DOG,  UTAH  

EAGLE,  BALD .._. 

EAGLE.  BALD 

FALCON,  PEREGRINE 

LADIES'-TRESSES.  UTE 

EAGLE.  BALD 

FALCON,  PEREGRINE  .. 

OWL,  MEXICAN  SPOTTED  

CHUB,  BONYTAIL  

CHUB.  HUMPBACK  „ 

SQUAWFISH.  COLORADO 

SUCKER,  RAZORBACK 

FERRET,  BLACK-FOOTED 

CACTUS,  SPINELESS  HEDGEHOG  .. 

SEDGE,  NAVAJO  

EAGLE,  BALD 

MILK-VETCH,  HEUOTROPE 

EAGLE,  BALD 

PRAIRIE  DOG.  UTAH  

CACTUS.  WRIGHT  FISHHOOK  ...„ 

MILK-VETCH,  HEUOTROPE  

TOWNSENDIA,  LAST  CHANCE  _ 

EAGLE,  BALD ..„ 

EAGLE.  BALD 

FALCON,  PEREGRINE  

LADIES--TRESSES.  UTE 

EAGLE,  BALD 

FALCON,  PEREGRINE  „ „.. 

OWL,  MEXICAN  SPOTTED  

CHUB,  BONYTAIL  

CHUB,  HUMPBACK  

SQUAWFISH,  COLORADO 

SUCKER,  RAZORBACK 

FERRET.  BLACK-FOOTED 

CACTUS.  UINTA  BASIN  HOOKLESS 


CRESS,  TOAD-FLAX  

LADIES'-TRESSES,  UTE  

REED^USTARD,  CLAY 

REED-MUSTARD,  SHRUBBY  ... 

EAGLE.  BALD 

FALCON,  PEREGRINE  

SUCKER,  JUNE 

LADIES'-TRESSES,  UTE  

MILK,  VETCH,  DESERET 

PHACEUA.  CLAY  

EAGLE,  BALD 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL.  MEXICAN  SPOTTED  

CHUB,  VIRGIN  RIVER  

WOUNDFIN  

PRAIRIE  DOG,  UTAH  

BEAR-POPPY,  DWARF  

CACTUS,     PURPLE-SPINED 

HOG. 
CACTUS.  SILER  PINCUSHION 
TORTOISE.  DESERT 


HEOGE- 


EAGLE,  BALD 

FALCON,  PEREGRINE 


HaNaeetus  leucocephaius 

Lotcfithys  phlegethontis  

Haiiaeetus  leucocephalus 

Faico  peregnnus  

Strix  occidentalis  lucida  _.......... 

Gila  etegans 

Ptychochellus  lucius .-. 

Xyrauctien  texanus  

Lesquereiia  tumulosa „ 

Pediocactus  silen ^ 

Cydadenia  humilis  var.  jonesii  

Asdepias  weishii 

Lepidium  montanum  var.  steNae 

Oxytoma  haydeni  kanattensis 

Haiiaeetus  leucocephalus 

Haiiaeetus  leucocephalus 

FaIco  peregnnus  

Haiiaeetus  leucocephalus 

CyiKxnys  parvidens  _ _. 

Haiiaeetus  leucocephalus  ._ 

Haiiaeetus  leucocephalus 

Fateo  peregnnus  

Spirariihes  diluviaiis 

Haiiaeetus  leucocephalus 

FaIco  peregnnus  

Strix  occidentalis  lucida  

Gila  etegans  .„ 

Qia  cypha — ; 

Plychochejlus  luctus ,..,,.i..,.i,.i 

Xyrauctien  texanus  

Musteia  nighpes „ „ „. 

Echinocereus  tnglocttidiatus  var.  inannts 

Carex  specuicola  

HaNaeetus  leucocephalus 

Astragalus  limnochahs  var.  montii 

Hakaeelus  leucocephalus „. 

Cyrxxnys  parvidens  

Sclerocactus  wnghtiae  (-Pediocactus  w.) 

Astragalus  limnochans  var.  nrKXitil 

Townsefidia  apnea „ 

Haiiaeetus  leucocephalus 

Haiiaeetus  leucocephalus 

FaIco  peregnnus  

Spirantt>es  diluviaiis  ... 

Haiiaeetus  leucocephalus 

FaIco  peregnnus  

Strix  occidentalis  lucida  ™. 

Gila  elegans ., 

Gila  cypha _ 

Ptychocheilus  lucius 

Xyrauchen  texanus  

Musteia  nignpes 

Sclerocactus  glaucus  (-Echinocactus  g., 
s.  whipptet). 

Glaucocarpum  suftrutescens 

Spiranthes  diluviaiis  -_- 

Schoenocramt>e  argillacea  

SchoenocramtM  suftrutescens  

Haiiaeetus  leucocephalus 

FaIco  peregnnus  

Chasmisfes  liorus 

Spiranthes  diluviaiis  _- 

Astragalus  desereticus 

Phacelia  argillacea 

Haiiaeetus  leucocephalus »_— . 

Haiiaeetus  leucocephalus 

FaIco  peregnnus  

Strix  occidentalis  lucida  

Gila  rotHista  seminuda 

Plagoptenjs  argentissimus 

Cynomys  parvidens 

ArctomecofT  humilis . 

Echinocereus  engelmannii  var.  Purpureus 


Pediocactus  sileri 

Gopherus    (-Xerobates, 

agassizii. 
Haliaeelus  leucocephalus 
Faloo  peregrinus 


-Scaptochelya) 
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II.  County/Species  List— Continued 

[The  following  list  Identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Grcxjp  name 


Inverse  name 


Scientific  name 


Status 


WEBER  

VERMONT 

ADDISON 

BENNINGTON  

CALEDONIA  

CHITTENDEN  

ESSEX  .^ 

FRANKLIN  

GRAND  ISLE  

LAMOILLE 

ORANGE 

ORLEANS  

RUTLAND  

WASHINGTON  

WINDHAM - 

WINDSOR 


WASHINGTON 


ADAMS 


ASOTIN 


FISHES  .... 

MAMMALS 
PLANTS  ... 


BIRDS  

PLANTS  ... 

BIRDS  

MAMMALS 

BIRDS  

MAMMALS 
BIRDS  

BIRDS  

BIRDS  

BIRDS  

BIRDS  

BIRDS  

BIRDS  

MAMMALS 
BIRDS  

BIRDS 

MAMMALS 

BIRDS  

MAMMALS 

BIRDS  

MAMMALS 
PLANTS  ... 

BIRDS  

CLAMS 

MAMMALS 
PLANTS  ... 

BIRDS  

FISH  

BIRDS  

FISHES  .... 


BENTON 


BIRDS  .. 
FISHES 


OWL.  MEXICAN  SPOTTED  

CHUB,  BONYTAIL  

CHUB,  HUMPBACK  

SQUAWFISH,  COLORADO 

SUCKER,  RA20RBACK 

PRAIRIE  DOG,  UTAH  

CACTUS,  WRIGHT  FISHHOOK 

DAISY,  MAGUIRE  

LADIES'-TRESSES,  UTE  

REED-MUSTARD,  BARNEBY 

TOWNSENDIA,  LAST  CHANCE  

EAGLE,  BALD 

FALCON,  PEREGRINE  

LADIES'-TRESSES,  UTE  

EAGLE,  BALD 

FALCON,  PEREGRINE  

BAT,  INDIANA  „ 

EAGLE.  BALD 

BAT,  INDIANA  _ 

EAGLE,  BALD 

FALCON,  PEREGRINE  

EAGLE,  BALD 

FALCON,  PEREGRINE  

EAGLE.  BALD 

FALCON,  PEREGRINE  

EAGLE,  BALD 

EAGLE,  BALD 

EAGLE,  BALD 

FALCON,  PEREGRINE  

EAGLE,  BALD _ 

FALCON,  PEREGRINE  „ 

BAT,  INDIANA 

EAGLE,  BALD _. 

FALCON,  PEREGRINE  

EAGLE,  BALD 

FALCON.  PEREGRINE  

BAT,  INDIANA  „ 

EAGLE,  BALD 

BAT,  INDIANA  

EAGLE,  BALD 

BAT,  INDIANA  

BULRUSH,  NORTHEASTERN 

(-BARBED  BRISTLE). 

EAGLE.  BALD 

FALCON,  PEREGRINE  

MUSSEL,  DWARF  WEDGE  

BAT,  INDIANA  

MILK-VETCH,  JESUP'S  

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON.  SNAKE  RIVER  SOCKEYE 

STEELHEAD,  SNAKE  RIVER  BASIN 
POPULATION. 

TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (SNAKE  RIVER 
FAU  RUN). 

SALMON.  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPULATION. 

TROUT,  BUU  (COLUMBIA  RIVER  POP- 
ULATION). 


Strix  occidentalis  lucida  .» 

Gila  etegans . 

Gila  cypha 

Rychocheilus  lucius 

Xyrauchen  texanus  

Cynomys  parvidens  

Sclerocactus  wrightlae  (-Pedlocactus  w.) 

Erigeron  magulrei  var.  maguirel  

Spiranthes  diluvialls  

Schoenocrambe  t>amebyl 

Townsendia  aprica 

Hallaeetus  leucocephalus ;.... 

Faico  peregrinus  

Spiranthes  diluvialis 

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Myotis  sodalis  

Haliaeetus  leucocephalus 

Myotis  sodalis 

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Haliaeetus  leucocephalus 

FaIco  peregrinus  

Haliaeetus  leucocephalus 

FaIco  peregrinus „..„ 

Haliaeetus  leucocephalus 

Haliaeetus  leucocephalus 

Haliaeetus  leucocephalus « 

FaIco  peregrinus 

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Myotis  sodalis  

Haliaeetus  leucocephalus  ...^ 

FaIco  peregrinus  

Haliaeetus  leucocephalus .. 

FaIco  peregrinus „. 

Myotis  sodalis  

Haliaeetus  leucocephalus » 

Myotis  sodalis \« 

Haliaeetus  leucocephalus i 

Myotis  sodalis  „ 

Scirpus  ancistrochaetus ^ 

Haliaeetus  leucocephalus 

FaIco  peregrinus _ 

Alasmldonta  heterodon „ 

Myotis  sodalis  

Astragalus  robt>insii  var.  jesupi 

Haliaeetus  leucocephalus  .. „ 

FaIco  peregrinus 

Oncorhynchus  tshawytscha 

Salvellnus  confluentus  

Haliaeetus  leucocephalus 

FaIco  peregrinus  i — 

Oncor^ynchus  tshawytsctia  ......~ 

Oncorhynchus  tshawytscha 

Oncorhynchus  nerfca 

Oncorhynchus    mykiss,    (Snake    River 
Basin  ESU). 

Salvellnus  confluentus 

Haliaeetus  leucocephalus j. 

FaIco  pereghnus 

Oncorhynchus  tshawytsctia 

Oncoitiynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  nerta 

Oncortiynchus  mykiss,  (Upper  Columbia 

ESU). 
Salvelinus  confluentus „ 
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II.  CouhfTY/SPECiES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  t>een  updated  through  July  8,  1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


CHELAN 


CLALLAM 


Group  name 


BIROS  .. 
FISHES 


CLARK 


COLUMBIA 


COWUTZ 


MAMMALS 
PLANTS  ... 
BIRDS  

FISHES  ... 


BIROS  . 
BIRDS  . 
BIROS  . 
FISHES 


Inverse  name 


MAMMALS 
PLANTS  .... 
FISHES  


BIROS 


FISHES 


Scientific  name 


TROUT.  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE,  BALD 

FALCON.  PEREGRINE  

OWL.  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

STEELHEAD,        UPPER       COLUMBIA 
RIVER  POPULATION. 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

STEELHEAD,        UPPER       COLUMBIA 
RIVER  POPULATKJN. 

BEAR.  GRIZZLY 

WOLF.  GRAY  „ — 

CHECKER-MALLOW,  WENATCHEE 

MOUNTAINS. 

EAGLE,  BALD 

FALCON,  PEREGRINE  _ 

MURRELET,  MARBLED 

OWL.  NORTHERN  SPOTTED  

PEUCAN.  BROWN  

SALMON.   CHINOOK   (PUGET  SOUND 
RUN). 

SALMON,    SOCKEYE    (OZETTE    LAKE. 
WASHINGTON  RUN). 

TROUT.       BULL       (COASTAUPUGET 
SOUND  ESU). 

EAGLE,  BALD 

FALCON.  PEREGRINE  

OWL.  NORTHERN  SPOTTED  

SALMON.  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,    CHINOOK    (SNAKE    RIVER 
FALL  RUN). 

SALMON.    CHINOOK    (SNAKE     RIVER 
SPRING/SUMMER). 

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON.  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

SALMON.  SNAKE  RIVER  SOCKEYE 

STEELHEAD.       LOWER       COLUMBIA 
RIVER  POPULATION. 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

WOLF,  GRAY  

HOWELLIA,  WATER  

SALMON,    CHINOOK    (SNAKE    RIVER 
FALL  RUN). 

SALMON.    CHINOOK    (SNAKE    RIVER 
SPRING/SUMMER). 

SALMON.  SNAKE  RIVER  SOCKEYE  

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD       •  (UPPER 

WILLAMETE  RIVER  RUN). 

EAGLE,  BALD -.... 

FALCON.  PEREGRINE  

MURRELET.  MARBLED 

OWL.  NORTHERN  SPOTTED  

SALMON.  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,    CHINOOK    (SNAKE    RIVER 
FALL  RUN). 

SALMON,    CHINOOK    (SNAKE    RIVER 
SPRING/SUMMER). 

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 


Oncortiyrxjus  mykiss 


Haliae^us  leucocephalus  ... 

Faico  peregrinus  

Strlx  occidentalis  caurina  ..„ 
Oncortiynchus  tshawytsctia 


Oncorhynctius  mytdss,  (Upper  Columbia 

ESU). 
Salvelinus  confhientus 


Oncortiynchus  mykiss,  (Upper  Columbta 
ESU). 

Ursus  aictos  (-U.a.  horribilis) 

Canis  lupus - 

Sidalcea  oregona  ssp.  calva 


Haliaeetus  leucocephakis 

Faico  peragnnus 

Bractiymmphus  marmoralus  . 

Strix  occidentalis  caurina  

Pelicanus  occidentalis 

OncomynclHJS  tshawytscha  .. 


Status 


Oncorhyncus  nerka 

Salvelinus  confluentus 


Haliaeetus  leucocephalus  .... 

Faico  peregrinus  

Strix  occidentalis  caurina  .... 
Oncorhynchus  tsnawytsctia 

Oncortiynchus  tshawytscha 

Oncomynchus  tshawytsctia 

Oncortiynchus  tshawytscha 

Oncorhynchus  tshawytscha 


Oncorhynchus  neika 

Oncofttynchus  mykiss,  (Lower  Columbia 

ESU). 
Salvelinus  confluentus  


Oncorhyncus  mykiss  . 
Oncofhyncus  mykiss  . 
Oncorhyncus  mykiss  . 


Canis  lupus 

Howellia  aquatilis 

Oncorhynchus  tshawytsctia 


Oncorhynchus  tshawytscha  ... 


Oncortiynchus  nerka  ... 
Salvelinus  confluentus 


Oncorhyncus  mykiss  . 
Oncorhyncus  mykiss  . 


Haliaeetus  leucocephalus 

Fakx)  peregrinus 

Bracriyramphus  marmoratus . 

Strix  occidentalis  caurina 

Oncorhynchus  tshawytscha  .. 

Oncorhynchus  tshawytscha  .. 

Oncorhynchus  tshawytscha  . 

Oncorhynchus  tshawytscha  .. 

Oncorhynchus  tshawytscha  .. 
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II.  County/Species  List— Continued 

[The  foltowing  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  Ckxjnty.  It  has  been  updated  through  July  8. 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


DOUGLAS. 


FERRY 


FRANKLIN 


tMMMALS 
PLANTS  ... 

BIRDS  

FISHES  .... 


BIROS  

FISHES  .... 

MAMMALS 
BIROS  

FISHES  .... 


QARRELO 


GRANT. 


GRAYS  HARBOR 


FISHES 

BIROS  .. 
FISHES 

BIROS  .. 


ISLAND 


JEFFERSON 


FISHES 

BIROS  .. 

PLANTS 
BIROS  .. 


FISHES 


KING 


BIROS 


SALMON.  SNAKE  RIVER  SOCKEYE 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

WOLF.  GRAY  

CHECKER-MALLOW.  NELSON'S 

EAGLE,  BALD „. 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPUUTION. 

TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE,  BALD 

FALCON,  PEREGRINE  

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPULATION. 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

BEAR,  GRIZZLY  

WOLF,  GRAY  

EAGLE.  BALD 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON.  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

STEELHEAD.  UPPER  COLUMBIA 
RIVER  POPULATION. 

TROUT.  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE.  BALD 

FALCON.  PEREGRINE  

MURRELET,  MARBLED 

OWL.  NORTHERN  SPOTTED  

PEUCAN.  BROWN 

PLOVER.  WESTERN  SNOWY 

SALMON.  CHINOOK  (PUGET  SOUND 
RUN). 

TROUT.  BULL  (COASTAL/PUGET 
SOUND  ESU). 

EAGLE.  BALD 

FALCON.  PEREGRINE  

MURRELET.  MARBLED 

OWL.  NORTHERN  SPOTTED  

PAINTBRUSH.  GOLDEN 

EAGLE,  BALD 

FALCON.  PEREGRINE  .„ 

MURRELET.  MARBLED -... 

OWL.  NORTHERN  SPOTTED  

PELICAN.  BROWN  

SALMON.  CHINOOK  (PUGET  SOUND 
RUN). 

TROUT.  BULL  (COASTAL/PUGET 
SOUND  ESU). 

EAGLE.  BALD 

FALCON.  PEREGRINE  »„ 

MURRELET.  MARBLED 


Oncortiynchus  nerka 

Salvelinus  confluentus 

Oncorhyncus  myWss 

Oncorftyncus  mykiss 

Oncorhyncus  mykiss 

Canis  lupus . 

Sidalcea  neisoniana . „ 

HaJiaeeius  leucocephahis  — . — 

FaIco  peragrinus „ 

Oncorhynchus  tshawytscha 

Oncorhynchus  mykiss,  (Upper  Columbia 

ESU). 

Salvelinus  confluentus  

Haliaeetus  leucocephakis .„ 

FaIco  peregrinus 

Oncortiynchus  mykiss,  (Upper  Columbia 

ESU). 
Salvelinus  confluentus ~. 

Ursus  arctos  (-U.a.  horribilis) 

Canis  lupus 

Haliaeetus  leucocephalus 

FaIco  peregrinus  „ 

Oncorhynchus  tshawytscfia 

Oncorhynchus  tshawytscha .„ 

Oncorhynchus  tshawytscha 

Oncorhynchus  nerka 

Salvelinus  confluentus 

Oncorhyncus  mykiss 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha „ 

Oncorhynchus  nerka 

Salvelinus  confluentus 

Haliaeetus  leucocephalus „ 

Falco  peregrinus  ._ 

Oncorhynchus  tshawytscha 

Oncorhynchus  mykiss,  (Upper  (^umbia 
ESU). 

Salvelinus  confluentus - 

Haliaeetus  leucocephalus , 

Falco  peregrinus  _. 

Brachyramphus  marmoratus 

Strix  occidentalis  caurina 

Pelicanus  occidentalis 

Charadrius  alexandrinus  nivosus 

Oncorhynchus  tshawytscha 

Salvelinus  confluentus 

Haliaeetus  leucocephalus _. 

Fateo  peregrinus _ 

Brachyramphus  marmoratus 

Strix  occidentalis  caurina 

Castilleja  levisecta  

Haliaeetus  leucocephalus 

Fateo  peregrinus ,.- 

Brachyramphus  marmoratus 

Strix  occidentalis  caurina 

Pelicanus  occidentalis 

Oncorhynchus  tshawytscha 

Salvelinus  confluentus 

Haliaeetus  leucocephalus „ 

Falco  peregrinus 

Brachyramphus  mamrwratus 


E.T 

T 
T 
E 
E 


T 
E.T 

T 
E 
T 

T 

E 

E 
T 

T 

T 

T 

E 
T 
T 
E 
E 


Federal  Register /Vol.  63,  No.  189 /Wednesday,  September  30,  1998 /Notices 


52567 


II.  County/Species  List— Continued 

[The  foJIowing  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County,  tt  has  been  updated  through  July  8. 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.] 


State/County 


KITSAP 


KITTITAS 


KLICKITAT 


LEWIS - 


Group  name 


FISHES  .... 

MAMMALS 
BIRDS  ...-. 

FISHES  .... 
BIRDS  

FISHES  .... 


MAMMALS 
BIRDS  

FISHES  ... 


MAMMALS 
BIRDS  

FISHES  ... 


LINCOLN . 


MASON 


NEZ  PERCE 
OKANOGAN 


Inverse  name 


MAMMALS 

PLANTS  ... 
BIRDS  

FISHES  .... 

BIRDS  

FISHES  .... 

PLANTS  ... 
FISHES  ..:. 

BIRDS  


OWL.  NORTHERN  SPOTTED  

SALMON.  CHINOOK  (PUGET  SOUND 
RUN). 

TROUT,  BULL  (COASTAU  PUGET 
SOUND  ESU) 

BEAR.  GRIZZLY „.. „„ 

WOLF,  GRAY  

EAGLE,  BALD ™. 

FALCON,  PEREGRINE  

MURRELET,  MARBLED 

SALMON,  CHINOOK  (PUGET  SOUND 
RUN). 

EAGLE,  BALD 

FALCON,  PEREGRINE  

MURRELET,  MARBLED  .„ 

OWL.  NORTHERN  SPOTTED  

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA AIVER  SPRING  RUN).     - 

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPULATION. 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

BEAR,  GRIZZLY  

WOLF,  GRAY  — 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  NORTHERN  SPOTTED 

SALMON,  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON.  CHINOOK  (SNAKE  RIVER 
FAU  RUN) 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER) 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  BULL  (COLUMBIA  RIVER  ESU) 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

WOLF,  GRAY  

EAGLE,  BALD 

FALCON,  PEREGRINE 

MURRELET,  MARBLED 

OWL,  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (PUGET  SOUND 
RUN). 

STEELHEAD,  LOWER  COLUMBIA 
RIVER  POPULATION. 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELWEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

BEAR,  GRIZZLY  -.... 

WOLF.  GRAY  

LUPINE,  KINCAID"S  . 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPULATION. 

TROUT,  BUa  (COLUMBIA  RIVER  POP- 
ULATION). 

EAGLE,  BALD 

FALCON.  PEREGRINE  

OWL,  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (PUGET  SOUND 
RUN). 

TROUT.  BULL  (COASTAL/PUGET 
SOUND  ESU). 

HOWELUA,  WATER  

STEELHEAD,  SNAKE  RIVER  BASIN 
POPULATION. 

EAGLE,  BALD 

OWL,  NORTHERN  SPOTTED  _ 


Scientific  name 


Strix  occidentalis  caurina  .... 
Oncorhynchus  tshawytscha 


Salvellnus  confluentus 


Unus  arctos  (-U.a.  horribilis) 

Canis  lupus 

Hahaeeius  laucocephakis 

Faico  peregrimis 

Brachyramphus  marmoratus .. 
Oncortiynchus  tshawytscha  ... 


Httliaootus  leucooephakis 

FaIco  peregrinus  

Brachyramphus  mamiofatus . 

Strix  occidentalis  caurina 

Oncortiynchus  tshawytscha  .. 


Oncortiynchus  mytdss, 

ESU). 
Salvelinus  confluentus 

Oncoftiyncus  mytdss  .. 


(Upper  Columbia 


Uraus  arctos  (>U.a.  horriMis) 

Canis  lupus  — 

Hatiaeetus  leucocephalus  — 

FaIco  pereghnus — 

Strix  occidentalis  caurina 

Oncorhynchus  tshavi^scha  ... 


OncortiyrKhus  tshawytscha 
Oncortiynchus  tshawytscha 


Oncorhynchus  tshawytscha 

Oncorhynchus  nerka 

Salvetinus  confluentus 

Oncortiyncus  mytoss 


Canis  lupus  _. 

Haliaeeius  leucocephalus 

FaIco  peregrinus 

Brachyramphus  marmoratus , 

Strix  occidentalis  caunna 

Oncorhynchus  tshawytscha  .. 

Ortcortiynchus  tshawytscha  .. 


Oncorhynchus  mytoss,  (Lower  Columbia 

ESU). 
Salvelinus  confluentus  . 


Oncofhyncus  mytoss 


Ursus  arctos  (-U.a.  hombilis) 

Canis  lupus  

Li4>inus  sulphureus  ssp.  Kincaidi  .. 

Haliaeeius  leucocephalus — 

FaIco  peregrinus — 

Oncorhynchus  tshawytscha 


Oncorhynchus  mytdss,  (Upper  Columbia 

ESU). 
Salvelinus  confluentus 


Hallaeetus  leucocephalus  ... 

FaIco  peregrinus 

Strix  occidentalis  caurina  .... 
Oncorhynchus  tshawytscha 


Salvelinus  confluentus 


Howellia  aquablis 

Oncorhynchus     mytdss. 

Basin  ESU). 
Haiiaeetus  leucocephalus 
Strix  occidentalis  caurina  . 


(Snalce     River 


Status 


T 
E,T 

T 
E 
T 
T 

T 
E 
T 
T 
E 


T 
E,T 

T 
E 
T 
T 

T 

T 


E 
T 
T 

E.T 

T 
E 
T 
T 
T 

T 

T 

T 


T 
E.T 

T 
T 
E 
T 

E 

T 

T 
E 
T 
T 


52568  Federal  Register/Vol.  63,  No.  189 /Wednesday,  September  30,  1998/Notices 

II.  County/Species  List— Continued 

(The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  spedfied  county.] 


State/County 


Group  name 


Inverse  nanie 


Scientific  name 


Status 


FISHES 


PACIFIC 


MAMMALS 
BIRDS  


FISHES 


PENO  OREIUE 


RERCE 


SAN  JUAN 


SKAGIT 


SKAMANIA. 


INSECTS  .. 
MAMMALS 
BIROS  

FISHES  .... 

MAMMALS 
BIROS  

FISHES  .... 

MAMMALS 

BIRDS  

FISHES  .... 

PLANTS  ... 
BIROS  

FISHES  .... 

MAMMALS 
BIROS  

FISHES  .... 


SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

STEELHEAD.  UPPER  COLUMBIA 
RIVER  POPULATION. 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

BEAR.  GRIZZLY  

WOLF,  GftAY  

EAGLE,  BALD 

FALCON,  PEREGRINE  

GOOSE,  ALEUTIAN  CANADA  

MURRELET  MARBLED  

OWL,  NORTHERN  SPOTTED  

PELICAN,  BROWN  

PLOVER.  WESTERN  SNOWY 

SALMON.  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE  

TROUT,  STEELHEAD  (LOWER  COLUN4- 
BIA  RIVER  RUN). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

BUTTERFLY,  OREGON  SILVERSPOT  ... 

DEER,  COLUMBIAN  WHITETAILED  

EAGLE,  BALD 

FALCON,  PEREGRINE  

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPULATION. 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

BEAR,  GRIZZLY 

CARIBOU,  WOODLAND  _ 

WOLF,  GRAY  „ 

EAGLE,  BALD 

FALCON,  PEREGRINE  

MURRELET,  MARBLED 

OWL,  NORTHERN  SPOTTED  

SALMON.  CHINOOK  (PUGET  SOUND 
RUN). 

TROUT,  BULL  (COASTAUPUQET 
SOUND  ESU). 

BEAR,  GRIZZLY  .....; 

WOLF,  GRAY  

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON,  CHINOOK  (PUGET  SOUND 
RUN). 

PAINTBRUSH,  GOLDEN 

EAGLE,  BALD „ 

FALCON,  PEREGRINE  

MURRELET,  MARBLED 

OWL.  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (PUGET  SOUND 
RUN). 

TROUT,  BULL  (COASTAL/PUGET 
SOUND  ESU). 

BEAR,  GRIZZLY 

WOLF,  GRAY  „ 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL,  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 


Oncortiynchus  tshawytscha 

Oncorhynchus  mykiss,  (Upper  Columbia 

ESU). 
Salvelinus  confluentus 

Ursus  arctos  (-U.a.  horribtlis) 

Canis  lupus  

Haliaeetus  leucocephalus 

Faico  peregrinus 

Branta  canadensis  leucopareia  

Brachyramphus  marmoratus -. 

Strlx  occldentalis  caurina 

Pelicanus  occldentalis „ 

Charadrius  alexandrinus  nivosus 

Oncorhynchus  tshawytscha 

Oncortiynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  nerka „ 

Oncorhyncus  mykiss „.,.„.^ 

Oncorhyncus  mykiss 

Oncorhyncus  mykiss 

Speyeria  zerene  hippolyta 

Odocoileus  virglnianus  leucurus 

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Oncorhynchus  mykiss.  (Upper  Columbia 

ESU). 
Salvelinus  confluentus 

Ursus  arctos  (-U.a.  horribills) 

Rangifer  tarandus  caribou 

Canis  lupus 

Haliaeetus  leucocephalus 

FaIco  peregrinus „ 

Brachyramphus  marmoratus 

Strix  occldentalis  caurina 

Oncorhynchus  tshawytscha 

Salvelinus  confluentus 

Ursus  arctos  (>U.a.  horriblHs) 

Canis  lupus 

Haliaeetus  leucocephalus 

FaIco  peregrinus . 

Oncorhynchus  tshawytscha » 

Castineja  levisecta  

Haliaeetus  leucocephalus 

FaIco  peregrinus .., „ 

Brachyramphus  marmoratus :. 

Strix  occtdentalls  caurina 

Oncorhynchus  tshawytscha 

Salvelinus  confluentus 

Ursus  arctos  (-U.a.  horribills) 

Canis  lupus 

Haliaeetus  leucocephalus ^ 

FaIco  peregrinus 

Strix  occldentalis  caurina „ 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncofttynchus  tshawytscha 
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II.  County/Species  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County,  ft  has  been  updated  through  July  8,  1998.  Species 
listed  t)etow  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  wrthin  the  specified  county.) 


State/County 


SNOHOMISH 


SPOKANE 


STEVENS 


Group  name 


THURSTON 


WAHKIAKUM 


WALLA  WALLA  . 


MAMMALS 
BIRDS  

FISHES  .... 


MAMMALS 

BIRDS  

FISHES  .... 

PLANTS  ... 
BIRDS  

FISHES  .... 

MAMMALS 
BIRDS  

FISHES  ... 

PLAIfTS  .. 
BIRDS  ...... 


FISHES 


Inverse  name 


MAMMALS 
BIROS  

FISHES  .... 


SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

SALMON.  SNAKE  RIVER  SOCKEYE 

STEELHEAD.  LOWER  COLUMBIA 
RIVER  POPULATION. 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT.  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

WOLF,  GRAY  

EAGLE.  BALD 

FALCON,  PEREGRINE  

MURRELET,  MARBLED 

OWL,  NORTHERN  SPOTTED  

SALMON.  CHINOOK  (PUGET  SOUND 
RUN). 

TROUT.  BULL  (COASTAUPUGET 
SOUND  ESU). 

BEAR.  GRIZZLY ™ 

WOLF.  GRAY  

EAGLE,  BALD 

FALCON.  PEREGRINE  

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

HOWELUA,  WATER  

EAGLE.  BALD 

FALCON.  PEREGRINE  

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPULATK)N. 

TROUT,  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

BEAR,  GRIZZLY  

WOLF,  GRAY  

EAGLE.  BALD 

FALCON,  PEREGRINE  

MURRELET,  MARBLED 

OWL.  NORTHERN  SPOTTED  

SALMON,  CHINOOK  (PUGET  SOUND 
RUN). 

TROUT.  BULL  (COASTAL/PUGET 
SOUND  ESU). 

HOWELLIA.  WATER  

PAINTBRUSH.  GOLDEN 

EAGLE,  BALD 

FALCON.  PEREGRINE  

MURRELET.  MARBLED 

OWL.  NORTHERN  SPOTTED  

PEUCAN.  BROWN 

SALMON,  CHINOOK  (LOWER  COLUM- 
BIA RIVER). 

SALMON,  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON.  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 

SALMON,  CHINOOK  (UPPER  WILLAM- 
ETTE RIVER  RUN). 

SALMON,  SNAKE  RIVER  SOCKEVE 

TROUT.  STEELHEAD  (LOWER  COLUM- 
BIA RIVER  RUN). 

TROUT.  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

TROUT.  STEELHEAD  (UPPER 

WILLAMETE  RIVER  RUN). 

DEER,  COLUMBIAN  WHITE-TAILED  — 

EAGLE,  BALD 

FALCON,  PEREGRINE  

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON,  SNAKE  RIVER  SOCKEYE 

SALMON,  CHINOOK  (UPPER  COLUM- 
BIA RIVER  SPRING  RUN). 


Scientific  name 


Oncortiynctuis  tshawytscha 


Oncortiynchus  neiKa 

Oncorttynchus  mykiss.  (LoiMer  Columbia 

ESU). 
Salvelinus  confluentus 


Oncortiyncus  mytdss 
Oncorttyncus  mykiss 


Canis  lupus — 

Haliaoohja  toucocephakn 

Faico  peregrinus 

Brachyramphus  marmoratus  — 

Strix  oocidentalis  caurina 

Oncortiynctnis  tshawytscha 


Salvelinus  confluentus 


Ursus  arctos  (-U.a.  horriMis) 

Canis  lupus 

Haliaeelus  leucocepftalus  . — 

FaIco  peregrinus 

Oncofhynchus  tshawytscha  _. 


Status 


Salvelinus  confluentus 


Howteilia  aquatiNs 

Haliaeetus  leucocephalus 

FaIco  peregrinus  ..~ 

Oncorhynchus  mykiss,  (Upper  Cokjmbia 

ESU). 
Salvelinus  confluentus _..; 


Ursus  aictos  (-U.a.  horrlbilis) 

Canis  lupus  

Haliaeetus  leucocephalus  — 

Falcp  peregnnus  

Brachyramphus  marmoratus .. 

Strix  occidentalis  caurina 

Oncorttynchus  tshawytscha  ... 


Salveiinus  confluentus 


Howellia  aquatilis 

Castilleia  levisecta  » — 

Haliaeetus  leucocephalus  — 

FaIco  peregrinus  

Brachyramphus  marmoratus . 

Strix  oocidentalis  caurina 

Pekcanus  occidentalis ~. 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 

Oncortiynchus  tshawytscha 

Oncorhynchus  tshawytscha 

OncorhynctHJS  nerta  . 
OrKOrhyncus  mykiss  . 


Oncorhyncus  mykiss 
Oncortiyncus  mykiss . 


Odoooiieus  virginianus  leucurus 
Haliaeetus  leucocephalus  ... 

FaIco  peregrinus 

Oncorhynchus  tshawytscha 

Oncorhynchus  tshawytscha 


Oncoctiynchus  nerka 

Oncorhynchus  tshawytscha 


T 
T 

E,T 

T 
E 
T 
T 
T 


T 
E.T 

T 
E 
T 


T 
E.T 

T 
E 
T 
T 
T 
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II.  Ck)u^f^Y/SPEClES  List— Continued 

[The  following  list  identifies  federally  listed  or  proposed  U.S.  species  by  State  and  County.  It  has  been  updated  through  July  8, 1998.  Species 
listed  below  with  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specmed  county.] 


Stale/County 


Group  name 


Inverse  name 


Scientific  name 


Status 


WHATCOM 


BIRDS 


FISHES 


WHITMAN 


MAMMALS 

BIROS  

FISHES  


YAKIMA. 


BIRDS  .. 
FISHES 


MAMMALS 


TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

EAGLE,  BALD 

FALCON.  PEREGRINE  

MURRELET,  MARBLED 

OWL.  NORTHERN  SPOTTED 

SALMON,  CHINOOK  (PUGET  SOUND 
RUN). 

SALMON,  SNAKE  RIVER  SOCKEYE 

TROUT,  BULL  (COASTAUPUGET 
SOUND  ESU). 

BEAR,  GRIZZLY  

WOLF,  GRAY  „ 

EAGLE.  BALD ; 

FALCON,  PEREGRINE  

SALMON.  CHINOOK  (SNAKE  RIVER 
FALL  RUN). 

SALMON,  CHINOOK  (SNAKE  RIVER 
SPRING/SUMMER). 

SALMON.  SNAKE  RIVER  SOCKEYE 

TROUT.  BULL  (COLUMBIA  RIVER  ESU) 

EAGLE,  BALD 

FALCON,  PEREGRINE  

OWL.  NORTHERN  SPOTTED  

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPULATION. 

STEELHEAD,  UPPER  COLUMBIA 
RIVER  POPULATION. 

TROUT.  BULL  (COLUMBIA  RIVER  POP- 
ULATION). 

TROUT,  STEELHEAD  (MIDDLE  COLUM- 
BIA RIVER  RUN). 

BEAR.  GRIZZLY  

WOLF,  GRAY  


SalveKnus  confluentus 
Oncortiyncus  mykiss ... 


Haliaeetus  leucocephalus 

Faico  peregrinus  

Brachyramphus  marmoratus . 

Strix  occldentalls  caurina 

Oncortiynchus  tshawytscha  .. 


Oncoftiynchus  nertca  ... 
Salvellnus  confluentus 


Ursus  arctos  (-U.a.  horribilis) 

Canis  lupus  

Haliaeetus  leucocephalus  . 

FaIco  peregrinus 

Oncortiynchus  tshawytscha  ... 


Oncorhynchus  tshawytscha 


Oncofhynchus  nertta 

Salvelinus  confluentus ™ _ 

Haliaeetus  leucocephalus 

FaIco  peregrinus 

Strix  occldentalls  caurina 

Oncorhynchus  mykiss,  (Upper  Columbia 

ESU). 
Oncorhynchus  mykiss,  (Upper  Columbia 

ESU). 
Salvelinus  confluentus  

Oncorhyncus  mykiss 


Ursus  arctos  (-U.a.  horribilis) 
Canis  lupus  


T 
E 
T 
T 
T 

E 
T 

T 
E.T 

T 
E 
T     ~ 


T 

T 

T 
E.T 


Note:  Species  listed  above  wrth  a  status  of  both  E  and  T  are  generally  either  endangered  or  threatened  within  the  specified  county.  The  assignment  of  two  status 
designations  tor  a  species  m  a  specific  county  Is  a  function  of  the  data  set  used  to  devetop  this  list.  For  purposes  of  this  permit,  however,  the  obligation  to  assess  the 
impact  of  siofm  water  discharges  on  listed  species  does  not  vary  based  on  which  of  the  two  statuses  (e.g..  endangered  threatened)  is  assigned  (see  Addendum  A  In- 
structkxw). 

Key:  E— Endangered.  T— Threatened 


IX.  Addition  of  Addendum  I — Historic 
Properties  Guidance 

Addendum  I  is  added  to  provide 
guidance  to  help  applicants  determine 
their  permit  eligibility  regarding  the 
protection  of  historic  properties  or 
places  under  Part  I.B.6  of  this  permit. 

Addendum  I — Historic  Properties 
Guidance 

This  addendum  provides  guidance  to 
help  applicants  determine  their  permit 
eligibility  regarding  the  protection  of 
historic  properties  or  places  under  Part 
I.B.6  of  this  permit.  In  order  to  do  this, 
applicants  must  determine  whether 
their  facility's  industrial  storm  water 
discharge,  or  construction  of  best 
management  practices  (BMPs)  to  control 
such  discharge,  has  potential  to  affect  a 
property  that  is  either  listed  or  eligible 
for  listing  on  the  National  Register  of 
Historic  Places. 

For  existing  dischargers  who  do  not 
need  to  construct  BMPs  for  permit 
coverage,  a  simple  visual  inspection 
may  be  sufficient  to  determine  whether 
historic  properties  are  affected. 


However,  for  facilities  which  are  new 
industrial  storm  water  dischargers  and 
for  existing  facilities  which  are  planning 
to  construct  BMPs  for  permit  eligibility, 
applicants  should  conduct  further 
inquiry  to  determine  whether  historic 
properties  may  be  affected  by  the  storm 
water  discharge  or  BMPs  to  control  the 
discharge.  In  such  instances,  applicants 
should  first  determine  whether  there  are 
any  historic  properties  or  places  listed 
on  the  National  Register  or  if  any  are 
eligible  for  listing  on  the  register  (e.g., 
they  are  "eligible  for  listing").  Due  to 
the  large  number  of  entities  seeking 
coverage  imder  this  permit  and  the 
limited  number  of  personnel  available 
to  State  and  Tribal  Historic  Preservation 
Officers  nationwide  to  respond  to 
inquiries  concerning  the  location  of 
historic  properties,  EPA  suggests  that 
applicants  to  first  access  the  "National 
Register  of  Historic  Places"  information 
listed  on  the  National  Park  Service's 
web  page  (see  Part  I  of  this  addendum). 
Addresses  for  State  Historic 
Preservation  Officers  and  Tribal  Historic 
Preservation  Officers  are  listed  in  Parts 


II  and  m  of  this  addendum, 
respectively.  In  instances  where  a  Tribe 
does  not  have  a  Tribal  Historic 
Preservation  Officer,  applicants  should 
contact  the  appropriate  Tribal 
goveriunent  office  when  responding  to 
this  permit  eligibility  condition. 
Applicants  may  also  contact  city, 
coimty  or  other  local  historical  societies 
for  assistance,  especially  when 
determining  if  a  place  or  property  is 
eligible  for  listing  on  the  register. 

The  following  three  scenarios 
describe  how  applicants  can  meet  the 
permit  eligibility  criteria  for  protection 
of  historic  properties  under  this  permit: 

(1)  If  historic  properties  are  not 
identified  in  the  path  of  a  facility's 
industrial  storm  water  discharge  or 
where  construction  activities  are 
planned  to  install  BMPs  to  control  such 
discharges  (e.g.,  diversion  channels  or 
retention  ponds),  then  the  applicant  has 
met  the  permit  eUgibility  criteria  under 
Part  I.B.6. 

(2)  If  historic  properties  are  identified 
but  it  is  determined  that  they  will  not 
be  affected  by  the  discharge  or 
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construction  of  BMPs  to  control  the 
discharge,  the  applicant  has  met  the 
permit  eligibility  criteria  under  Part 
I.B.6(i). 

(3)  If  historic  properties  are  identified 
in  the  path  of  a  facility's  industrial 
storm  water  discharge  or  where 
construction  activities  are  planned  to 
install  BMPs  to  control  such  discharges, 
and  it  is  determined  that  there  is  the 
potential  to  adversely  affect  the 
property,  the  applicant  can  still  meet 
the  permit  eligibility  criteria  under  Part 
I.B.6(ii)  if  he/she  obtains  and  complies 
with  a  written  agreement  with  the 
appropriate  State  or  Tribal  Historic 
Preservation  Officer  which  outlines 
measures  the  applicant  will  follow  to 
mitigate  or  prevent  those  adverse 
effects.  The  contents  of  such  a  written 
agreement  must  be  included  in  the 
facility's  storm  water  pollution 
prevention  plan.  In  situations  where  an 
agreement  cannot  be  reached  between 
an  applicant  and  the  State  or  Tribal 
Historic  Preservation  Officer,  applicants 
should  contact  the  Advisory  Council  on 
Historic  Preservation  listed  in  Part  IV  of 
this  addendum  for  assistance.  The  term 
"adverse  effects"  includes  but  is  not 
limited  to  damage,  deterioration, 
alteration  or  destruction  of  the  historic 
property  or  place.  EPA  encourages 
applicants  to  contact  the  appropriate 
State  or  Tribal  Historic  Preservation 
Officer  as  soon  as  possible  in  the  event 
of  a  potential  adverse  effect  to  a  historic 
property. 

Applicants  are  reminded  that  they 
must  comply  with  applicable  State, 
Tribal  and  local  laws  concerning  the 
protection  of  historic  properties  and 
places. 

/.  Internet  Information  on  the  National 
Register  of  Historic  Places 

An  electronic  listing  of  the  "National 
Register  of  Historic  Places,"  as 
maintained  by  the  National  Park  Service 
on  its  National  Register  Information 
System  (NRIS),  can  be  accessed  on  the 
Internet  at  "http://www.nr.nps.gov/ 
nrishome.htm".  Remember  to  use  small 
case  letters  when  accessing  Internet 
addresses. 

//.  State  Historic  Preservation  Officers 
(SHPO) 


Alaska 

Judith  Bittner,  SHPO,  Division  of  Parks, 
Office  of  History  and  Archeology, 
3601  C  St.,  Suite  1278,  Anchorage,  AK 
99503-5921,  Telephone:  (907)  269- 
8721  Fax:  (907)  269-8908.  E-mail: 
judyb@dnr.state.ak.us 

Robert  Shaw,  deputy  SHPO 

Joan  Antonson,  deputy  SHPO 


Arizona 

James  W.  Garrison,  SHPO,  Arizona  State 
Parks,  1300  West  Washington, 
Phoenix,  AZ  85007,  Telephone:  (602) 
542-4174  Fax:  (602)  542-4180. 

E-mail:  jgarrison@pr.state.az.us 

Carol  Griffith,  deputy  SHPO 

E-mail:  cgriffith@^r.state.az.us 

California 

Cherilyn  Widen,  SHPO,  Office  of 
Historic  Preservation,  Department  of 
Parks  and  Recreation,  P.O.  Box 
942896.  Sacramento,  CA  94296-0001, 
Telephone:  (916)  653-6624  Fax:  (916) 
653-9824. 

E-mail:  calshpo@mail2.quiknet.com 

Web  site:  "http://ceres.ca.gov/dpr/ 
program  s/ohp" 

Daniel  Abeyta,  deputy  SHPO, 

Telephone:  (916)  653-6624 

Connecticut 

John  W.  Shannahan,  SHPO,  Connecticut 
Historical  Commission,  9  South 
Prospect  Street,  Hartford.  CT  06106  , 
Telephone:  (203)  566-3005  Fax:  (203) 
566-5078 

E-mail:  cthist@neca.com 

Dawn  Maddox,  deputy  SHPO, 
supervisor.  Preservation  Programs 

Delaware 

Daniel  Griffith,  SHPO,  Division  of 
Historical  and  CuUural  Affairs,  P.O. 
Box  1401,  Dover,  DE  19903, 
Telephone:  (302)  739-5313  Fax:  (302) 
739-6711 

Joan  Larrivee,  deputy  SHPO,  Delaware 
State  Historic  Preservation  Office,  15 
The  Green,  Dover,  DE  19901, 
Telephone:  (302)  739-5685  Fax:  (302) 
739-5660 

District  of  Columbia 

Hampton  Cross,  HPO.  director,  DCRD/ 
OD,  Suite  1120,  614  H  Street.  NW, 
Washington,  DC  20001,  Telephone: 
(202)  727-7120 

Stephen  J.  Raiche,  division  chief. 
Historic  Preservation  Division,  614  H 
Street,  NW,  Suite  305,  Washington, 
DC  20001,  Telephone:  (202)  727-7360' 
Fax:  (202)  727-7211 

Florida 

George  W.  Percy,  SHPO,  director. 
Division  of  Historical  Resources, 
Department  of  State,  R.A.  Gray 
Building,  500  S.  Bronough  Street, 
Tallahassee,  FL  32399-0250, 
Telephone:  (904)  488-1480  Fax:  (904) 
488-3353 

E-mail:  flshpo@gteens.com 

Judee  Petti  John,  deputy  SHPO, 
Telephone:  (904)  487-2333  Fax:  (904) 
922-0496 


Guam 

Richard  D.  Davis,  HPO,  Guam  Historic 
Preservation  Office,  Department  of 
Parks  and  Recreation,  490  Chasan 
Palasyo,  Agana  Heights,  Guam  96919. 
Telephone:  Oil  (671)  477-9620/21 
Fax:  Oil  (671) 477-2822 

"E-mail:  davisrd@ns.gu 

Web  site:  "http://www.gov.gu/dpr/ 
dprhome.html"  ^ 

Idaho 

Robert  M.  Yohe,  II,  Interim  SHPO.  Idaho 
State  Historical  Society.  1109  Main 
Street.  Suite  250.  Boise.  ID  83702- 
5642  .  Telephone:  (208)  334-3847 
Fax:  (208)  334-2775, 
E-mail:  ryohe@ishs.state.id.us 
Suzi  Neitzel,  Acting  Deputy  SHPO 

Louisiana 

Gerri  Hobdy,  SHPO,  Department  of 
Culture,  Recreation  and  Tourism,  P.O. 
Box  44247,  Baton  Rouge,  LA  70804, 
Telephone:  (504)  342-8200  Fax:  (504) 
342-8173 

W.  Edwin  Martin,  Jr.,  deputy  SHPO, 
Telephone:  (504)  342-8200 

Jonathan  Fricker,  deputy  SHPO, 
Telephone:  (504)  342-8160 

E-mail:  hp@crt.state.la.us 

Maine 

Earle  G.  Shettleworth,  Jr.,  SHPO,  Maine 
Historic  Preservation  Commission,  55 
Capitol  Street,  Station  65,  Augusta, 
ME  04333,  Telephone:  (207)  287-2132 
Fax:  (207)  287-2335, 

E-mail:  sheshet@state.me.us 

Website:  "http://www.state.me.us/ 
mhpc/homepagl.htm" 

Robert  L.  Bradley,  deputy  SHPO 

Massachusetts 

Judith  McDonough,  SHPO, 

Massachusetts  Historical  Commission, 

220  Morrissey  Boulevard,  Boston,  MA 

02125,  Telephone:  (617)  727-8470; 

Fax:  (617)  727-5128;  TTD:  (800)  392- 

6090, 
E-mail: 

jmcdonough@mhc.sec.state.ma.us 
Brona  Simon,  deputy  SHPO,  director. 

Technical  Services 
E-mail:  jmcneil@mecn.mass.edu 

Nevada 

Ronald  James,  SHPO,  Historic 
Preservation  Office, 101  S.  Stewart 
Street,  Capitol  Complex,  Carson  City, 
NV  89710,  Telephone:  (702)  687-6360 

Alice  Baldrica,  deputy  SHPO, 
Telephone:  (702)  687-6361 

E-mail:  jn@scs.imr.edu 

New  Hampshire 

Nancy  Muller,  SHPO,  NH  Division  of 
Historical  Resources,  P.O.  Box  2043, 
Concord,  NH  03302-2043,  Telephone: 
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(603)  271-6435;  Fax:  (603)  271-3433; 

TTD:  (800)  735-2964. 
Linda  Ray  Wilson,  deputy  SHPO, 

Telephone:  (603)  271-6434/3558 
E-mail:  lwilson@lilac.nhsl.lib.iJi.us  ■ 

New  Mexico 

Lynne  Sebastian.  SHPO,  Historic 
Preservation  Division,  Office  of 
Cultural  Affairs,  228  East  Palace 
Avenue,  Santa  Fe,  NM  87503, 
Telephone:  (505)  827-6320  Fax:  (505) 
827-6338 
E-mail:  sebastian@arms.state.nm.us 
David  Cushman,  deputy  SHPO 
Dorothy  Victor,  deputy  SHPO 
E-mail:  nmshpo@arms.state.nm.us 

New  York 

Bemadette  Castro.  SHPO,  Parks. 

Recreation  and  Historic  Preservation. 

Agency  Building  #1.  Empire  State 

Plaza.  Albany,  NY  12238.  Telephone: 

(518) 474-0443 
J.  Winthrop  Aldrich.  deputy  SHPO. 

Telephone:  (518)  474-9113  Fax:  (518) 

474-4492 
Ruth  L.  Pierpont.  acting  director.  Bureau 

of  Field  Services.  NY  State  Parks, 

Recreation  &  Historic  Preservation, 

Peebles  Island,  P.O.  Box  189. 

Waterford.  NY  12188-1089, 

Telephone:  (518)  237-8643,  x269  Fax: 

(518) 233-9049 
E-mail:  rpierpont@aol.com 

Oklahoma 

J.  Blake  Wade,  SHPO.  Oklahoma 
Historical  Society,  2100  N.  Lincoln 
Boulevard,  Oklahoma  City.  OK  73105. 
Telephone:  (405)  521-2491  Fax:  (405) 
521-2492 

Melvena  Thurman  Heisch.  deputy 
SHPO.  State  Historic  Preservation 
Office.  2704  Villa  Prom.  Shepherd 
Mall.  Oklahoma  City.  OK  73105. 
Telephone:  (405)  521-6249  Fax:  (405) 
947-2918. 

E-mail:  mheisch@oklaosf.state.ok.us 

Oregon 

Bob  Meinen.  SHPO,  State  Parks  and 
Recreation  Department.  1115 
Commercial  Street.  NE.  Salem,  OR 
97310-1001,  Telephone:  (503)  378- 
5019  Fax:  (503)  378-6447  James 
Hamrick,  deputy  SHPO,  Telephone: 
(503) 378-5001  (x231) 

E-mail:  james.m.hamrick@state.or.us 

Puerto  Rico,  Commonwealth  of 

Lilliane  D.  Lopez,  HPO,  Office  of 
Historic  Preservation,  Box  82,  La 
Fortaleza,  San  Juan.  Puerto  Rico 
00901,  Telephone:  (809)  721-2676/ 
3737  Fax:  (809) 723-0957 

Bemice  Sueiro  Vazquez,  deputy  SHPO 


Rhode  Island 

Frederick  C.  Williamson,  SHPO,  Rhode 
Island  Historical  Preservation 
Commission.  Old  State  House,  150 
Benefit  Street.  Providence.  RI 02903, 
Telephone:  (401)  277-2678,  Fax:  (401) 
277-2968 

Edward  F.  Sanderson,  deputy  SHPO 

Texas 

Curtis  Tunnell,  SHPO,  Texas  Historical 
Commission,  P.O.  Box  12276,  Austin, 
TX  78711-2276,  Telephone:  (512) 
463-6100,  Fax:  (512)  475-4872, 
E-mail:  ctunnell@access.texas.gov 
Web  site:  "http://v\rww.thc.state.tx.us" 
James  Wright  Steely,  deputy  SHPO. 
director.  National  Register  Program, 
Telephone:  (512)  463-6006,  Fax:  (512) 
475-3122, 
E-mail:  jsteely@access.texas.gov 
Stanley  O.  Graves,  deputy  SHPO, 
director.  Architecture  EMvision, 
Telephone:  (512)  463-6094,  Fax:  (512) 
463-6095, 
E-mail:  sgraves@access.texas.gov 
James  E.  Bruseth,  deputy  SHPO, 
director.  Antiquities  Protection, 
Telephone:  (512)  463-6096,  Fax:  (512) 
463-8927, 
E-mail:  jbruseth@access.texas.gov 

Vermont 

Townsend  Anderson,  SHPO,  Vermont 
Division  for  Historic  Preservation,  135 
State  Street,  Fourth  Floor.  Drawer  33, 
Montpelier,  VT  05633-1201. 
Telephone:  (802)  828-3056, 
E-mai  1 :  tanderson@gate.dca. state. vt.us 
Eric  Gilbertson.  deputy  SHPO, 
Telephone:  (802)  828-3043,  Fax:  (802) 

828-3206, 
E-mail:  ergilbertson@gate.dca.state. vt.us 
Web  site:  "http://www.state.vt.us/dca" 

Washington 

David  M.  Hansen,  Acting  SHPO,  Office 
of  Archeology  and  Historic 
Preservation.  Ill  West  21st  Avenue, 
KL-11,  Olympia,  WA  98504, 
Telephone:  (360)  753-4011.  Fax:  (360) 
586-0250, 

E-mail:  davidh@cted.wa.gov 

Greg  Griffith,  acting  deputy  SHPO, 

E-mail:  gregg@cted.wa.gov 

ni.  Tribal  Historic  Preservation  Officers 
(THPO) 

In  instances  where  a  Tribe  does  not 
have  a  Tribal  Historic  Preservation 
Officer,  please  contact  the  appropriate 
Tribal  government  office  when 
responding  to  this  permit  eligibility 
condition. 
John  Brovra.  Narragansett  Indian  Tribe, 

P.O.  Box  700,  Wyoming,  RI  02898 
Michael  Bumey,  Confederated  Tribes  of 

the  Umatilla  Reservation,  P.O.  Box 

638,  Pendleton,  OR  97801 


William  Day,  Tunica-Biloxi  Indians  of 

Louisiana,  P.O.  Box  331,  Marksville, 

LA  71351 
Alan  S.  Downer,  Ph.D.,  Historic 

Preservation  Dept.,  Navajo  Nation, 

P.O.  Box  4950,  Window  Rock,  AZ 

86515 
Adeline  Fredlin,  Confederated  Tribes  of 

the  Colville  Reservation,  P.O.  Box 

150,  Nespelem,  WA  99155 
Thomas  Gates.  Tribal  Heritage 

Preservation  Officer.  Cultural 

Division,  Yurok  Tribe,  1034  6th  St.. 

Eureka.  CA  95501 
Monza  V.  Honga,  Office  of  Cultural 

Resources,  Hualapai  Tribe,  P.O.  Box 

310,  Peach  Springs,  AZ  86434 
James  F.  Sijohn.  Spokane  Tribe  of 

Indians.  P.O.  Box  100.  Wellpinit.  WA 

99040 
Scott  E.  Stuemke,  Confederated  Tribes 

of  Warm  Springs,  Cultural  Resources 

Department,  P.O.  Box  C,  Warm 

Springs,  OR  97761 
John  Welch,  White  Mt.  Apache  Tribe, 

P.O.  Box  1150,  Whiteriver,  AZ  85941 

IV.  Advisory  Council  on  Historic 
Preservation 

Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue,  NW..  Suite  809,  Washington, 
DC  20004,  Telephone:  (202)  606- 
8503/8505,  Fax:  (202)  606-8647/8672, 
E-mail:  achp@achp.gov 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act,  as  amended,  (33 
U.S.C.  1251  et.  seq.,  the  "Act"),  except 
as  provided  in  Part  I.B.3  of  this  storm 
water  multi-sector  general  permit, 
operators  of  point  source  discharges  of 
storm  water  associated  with  industrial 
activity  that  discharge  into  waters  of  the 
United  States,  represented  by  the 
industry  sectors  identified  in  Part  XI.  of 
this  permit,  are  authorized  to  discharge 
in  the  areas  of  coverage  listed  below  in 
accordance  with  the  conditions  and 
requirements  set  forth  herein. 


Area  of  coverage 

Permit  No. 

American  Samoa  (nort-Fed- 

ASR05*### 

eral  Facilities). 

American  Samoa  (Federal  Fa- 

ASR05*##F 

cilities). 

Commonwealth  of  the  North- 

NIR05*«»« 

em  Mariana  Islands  (non- 

Federal  Facilities). 

Commonwealth  of  the  North- 

NIR05*##F 

em  Mariana  Islands  (Fed- 

eral Facilities). 

Operators  of  storm  water  discharges 
from  the  industrial  activities  covered 
under  this  permit  who  intend  to  be 
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authorized  by  this  permit  must  submit 
a  Notice  of  Intent  (NOI)  in  accordance 
with  Part  n.B  of  this  permit.  Operators 
of  storm  water  discharges  associated 
with  industrial  activity  who  fail  to 
submit  an  NOI  in  accordance  with  Part 
n.B  of  this  permit  are  not  authorized 
under  this  general  multi-sector  permit. 

This  permit  shall  become  effective  on 
September  30, 1998.  This  permit  and 
the  authorization  to  discharge  shall 
expire  at  midnight,  October  1,  2000. 

Signed  this  17th  day  of  July,  1998. 
John  Ong, 
Acting  Director,  Water  Division. 

For  reasons  set  forth  in  this  preamble. 
Parts  I,  II.  and  IV  of  the  NPDES  storm 
water  multi-sector  general  permit 
(MSGP),  as  modified  elsewhere  in  this 
notice,  is  further  amended  as  follows. 

I.  Inclusion  of  American  Samoa  and  the 
Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  in  MSGP 

Part  I  (Amended) 

Part  I  is  amended  by  revising 
paragraph  A.  Permit  Area.  Region  IX  to 
include  American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 


Islands  (CNMI)  after  the  phrase 
"Midway  and  Wake  Island"  as  follows: 

Part  I.  Coverage  Under  This  Permit 

A.  Permit  Area 

***** 

Region  IX— the  State  of  Arizona;  the 
Territories  of  Johnston  Atoll,  Guam,  and 
Midway  and  Wake  Island,  American 
Samoa  and  the  Commonwealth  of  the 

Northern  Mariana  Islands  (CNMIJ; 

•  *  * 

n.  NOI  Submittal  Deadline  for  CNMI 

Part  n  (Amended) 

The  deadline  for  NOI  submittal  for 
existing  faciUties  in  CNMI  is  established 
by  adding  Parts  n.A.ll  to  the  MSGP  as 
follows: 

Part  II.  Notification  Requirements 

A.  Deadlines  for  Notification 

***** 

11.  Existing  Facilities  in  CNMI. 
Except  as  provided  in  paragraphs  n.A.4 
(New  Operator),  and  II.A.5  (Late 
Notification),  individuals  in  CNMI  who 
intend  to  obtain  coverage  for  an  existing 
storm  water  discharge  associated  with 
industrial  activity  under  this  general 


permit  shall  submit  an  NOI  in 
accordance  with  the  requirements  of 
this  Part  on  or  before  December  29, 
1998. 

m.  Deadlines  for  Storm  Water 
Pollution  Prevention  Plan  Preparation 
and  CcHnpliance  for  Facilities  in  CNMI 

Part  IV  (Amended) 

For  facilities  in  CNMI,  the  deadline 
for  storm  water  pollution  prevention 
plan  preparation  and  compHance  is 
established  in  the  MSGP  by  adding  Part 
IV.A.11  as  follows: 

Part  IV.  Storm  Water  Pollution 
Prevention  Plans 

A.  Deadlines  for  Plan  Preparation  and 
Compliance 

*        *        •        •        • 

11.  Facilities  in  CNMI.  Except  as 
provided  in  paragraphs  3,4,  and  5 
(above),  all  existing  facilities  and  new 
facilities  that  begin  operation  on  or 
before  June  28, 1999  shall  prepare  and 
implement  the  plan  by  June  28, 1999. 
BMPs  involving  construction  shall  be 
completed  no  later  than  October  1, 
2000. 

MUJNQ  CODE  aS«0-60-f> 
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SubniMon  of  It*  Node,  of  mtant  constitutes  noBce  that  the  party  ktonttfiedjn  Segonll  of,"*  toinijnt^^  r 

I  pilrttS«lecJk)n  YoumurtirxJkale  the  NPDES  storm  VtetergefwrarpemiWi*^^ 

Baaaiine      l~l  Baseline         ri  'l""*^°Lv  ll 

^2k«IItal     LJ  ConstructtonLJ (Group  PamUt)  LJ 


II.  Facility  Operator  Information 
Name:     I    ■■■■'■    ■ 
AAjmm:  I     ■■     I     I     I     I     I 
CMy:        ' II 


THIS  FORM  REPLACES  PREVIOUS  FORM  35UW  (8«)    Fomi  Approved,     ojjijja 
Sm  Rcvmtm  for  Insbvctiora 


M14S 


NPDES 
FORM 


&EPA 


United  States  Environmental  Protection  Agency 

Waslnington.  DC  20460  ^  .   ^     _  .. 

Notice  of  Intent  (NOI)  for  Storm  Water  Diacharges  Aaaociated  with  Induatri^l 
Artlvlty  Under  a  NPDES  PermH 


Hi.  Facility/Site  Location  Infonnation 


J L 


Addreaa:  |__i_L 
City:  I  I  I 
Lailhide:  I    ■    I 


-I— L 


_|_j_|  Longitude:  L 


IV.  Site  AcdvHy  Information 
MS4  Operator  Name:  |_u 


I    I    I    I 


Receiving  Waer  Body:  |__i_L_j_ 


If  you  are  filirfg  as  a  co-permiRee, 
enter  storm  water  general  pemiit  number 


■    ' 


■    ■    '    ' 


'    '    ' 


_i L 


I    I    I    1 


J—L 


I    ■    ■    I 


-I L 


■     '     ■     ■ 


,     Status  of            1^1 
I    I    I    I     I     Owner/Operator  | f 


J  State:  I     ■    I      ZIP  Code: 


J L 


J_L 


J. 





J— U 


J— L 


■     '     ' 


is  the  facility  located  onl^ 
Indian  Lands?  (Y  or  N)  | p 


.    .    I  State:  I    i    I  ZIP  Code:| 


■■>■■■■ — L 


I    I    lOuarterl    i    ISectionJ    i    I  Township:| 


Range:| 


I    I    I    I    I 


I    I    i 


I    I    I    I 


'    ' 


-I— i. 


'    ' 


SIC  or  Designated  , 

Activity  Code:  Primary:  \_ 


■    ■    ■ 


J 


2nd:1 


J 


Is  the  fadBty  required  to  submit  monitoring  data?  (1 .  2,  3.  or  f)    | 

If  You  Have  Another  Existing  NPDES  i 

Permit.  Enter  Permit  Number  I — i    i    i    I    i    i    '    '    ' 


u.ai.Seetor  Pemiit  Anofcants  Onlv: 
Based  on  the  Instructions  provided  in  Addendum  H  of  the 
Multi-Sector  permit,  are  species  identified  in  Addendum  H 
in  proximity  to  the  stonn  water  discharges  to  be  coversd   i  ■ 
under  this  permit,  or  me  areas  of  BMP  constnidion  to         I 
control  those  stomi  water  discharges?  (YorN)            Ij^ 
Will  construction  (land  disturt)ing  activities)  be  conducted      I 
for  stonn  water  controls?  (Y  or  N)                                j_J 
Is  applicant  subject  to  and  in  compliance  with  a  written  [^| 
historic  presenmtion  agreement?  (Y  or  N) I P 


V.  AddHtonaJ  Infomtation  Required  lor  Oonstnjction  Activities  Only 
Project  Start  Date:  Completion  Date:         Estimated  Area  io  be , 

I    ,    i         I     ■    I     ■     I     .    I        Disturbed  <in  Acres):  I 


-u 


-L. 


I     I I I L 


Is  the  Storm  Water  Polution  Prevention  Plaria^ 
in  complianoe  virith  State  and/or  Local  I 

sedinrtent  and  erosion  plans?  (YorN)      I — F 


VI.  Certification:     The  certification  statement  in  Box  1  appNee  tqall  app*"**"^.  w..»:  ««-«  .mm.  wMtor  nanami  oarmit 

The  certification  statement  in  Box  2  appliee  only  to  faalWes  applying  for  the  Mum-ffector  stomfi  water  general  permit. 


BOX  1 


ALL  APPLICANTS 


BOX  2 


I  oertfy  under  penally  of  law  that  this  document 
and  ail  attachments  were  prepared  under  my 
direction  or  supervision  in  accordance  with  a 
system  designed  to  assure  that  qualified 
personnel  properly  gather  and  evaluate  the 
Information  submitted.  Based  on  my  inquiry 
of  the  person  or  persons  who  manage  the 
system,  or  those  persons  directly  responsible 
for  gidhering  the  infomialion.  the  infonnation 
submitted  is.  to  the  best  of  my  iowwiedge  and 
belief,  tnie.  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties  for 
submitting  false  inforniabon.  including  the 
poartiay  of  line  and  irvpffsonment  for  knowing 
vfolations. 


MULTKSECTOR  STORM  WATER  GENERAL  PERMIT  APPLICANTS  ONL>ft 


I  certify  under  penalty  of  law  that  I  have  read  and  understand  Part  I.B.  eligibiHty  requiremenl  s 
for  coverage  under  the  MuW-Sector  storni  water  oeneral  pemiit.  including  those  requirement 
relating  to  ttie  protection  of  species  identified  in  Addendum  H. 

To  the  best  of  my  knowledge,  the  discharges  covered  under  this  penult  and  constnjcHon  <  f 
BMPs  to  control  stonn  water  mn-olf.  are  not  likely  to  and  will  not  likely  adversely  ^tect  ar  f 
species  klentilied  h  Addendum  H  of  the  Multi-Sector  storm  water  geiieert  pemi«  w  are  («ie(^ 
eligible  for  coverage  due  to  previous  authorization  under  the  Edangered  Species  Act. 
To  the  best  of  my  knowledge.  I  further  certify  that  such  *«chwg«s^  cor^uctton  ctajlP  i 
control  storm  water  run-off,  do  not  tiave  an  effect  on  properties  listed  or  eligible  tor  listing  <  n 
the  Nattonal  Register  of  Historic  Places  under  the  NaMonal  Hi*ic  Presewatton  Act,  or  «e 
otherwise  eligible  for  coverage  due  to  a  previous  agreement  under  the  Nattonal  Histon 
Presenratkxi  Art. 

I  understand  that  continued  coverage  under  the  Multi-Sector  general  permit  is  contingent  upa  i 
maintaining  eligibUity  as  provided  for  in  Part  I.B.  


Print  Name:  I    i    i 
Signature: 


I    I    I    I    1 


I    I    I 


■■■''■'■ 


J  Date:  Lj_L_i_L 


EPAPorm  ^104  (8-96) 
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u-u      ^^  .  Instructioiw  •  EPA  Fonn  3510-6 


Who  Mutt  FH*  A  Nolle*  Of  Intwit  (NOI)  Fonn 

WlMTV  To  Filo  NOI  Fbnn 

NOto  mat  b*  s«nt  to  aw  taHonHng  addTMr 

Slonii  mmr  NoIlM  of  Mmt  (4203) 
401  M  SIrMt.  8.W. 
Room  2104  MofHi— I IMI 
WHMiiglan,DC    20460 
(202)  260-9541* 

Th«  Mtopfwna  numtar  at  ttw  NotiM  o(  Inlwit  nScMSIng  Cwilar  it^SS 


4  -  S«*i«a  to  monltortno  iwMrwn«it»  l)driut)inildng  e«1^^ 


)931-3230. 


Compl«tit>g  Tho  Fbrm 

VoMmu^  typa  or  print,  wing  upcwr- 
in  (he  I 


3230. 


^      .  .  -^ Nyou 

PracMiing  CmMt  « (703)m- 


Soclion  I  Pormlt  Soloction 

toroovMag*.  Chack  ona  Imk  only.  Tha  BaaaNna  InduaVW  and  Baaallna  ConMruSon 
SS  irMr*"      Saplambar  19tt.   Tha  Mi^l-SactoT&SSJbii^rShSl^ 


g^-*??**  ™,^.g«y**  fy  p*ietoal  produdi  or  aanrtoaa  pnMdad  aitta  ladlty 


Fbr  MuMM  aeM„  _ 
ttiat  McunMy  daacriba 


■to  prince  pfoAicte  praduoad  or  aatvioat  provUad.  um  •« 


HZ-  Hazartoua 

aia  opanMnQ  undar  tntarim  .. 

LF  -    LandMi.  land  ar^ifcilBw  itaa.  «id  osan  du 

any  MuaMal  vMtoa.  Mydbia  ttoaa  #Z  aia  MUact  to 

•-^-' tai  wiai. 


■  "L^IS?^  lacMaa.  hctalfn  itwaa  Hat 
a  pam*  undar  aiMlto  C  of  RCRA  (40  Cffi 

ttanpa  that  racahw  or  ha«a  raoatvad 


S€-  aaamato(«eD««arii«»«i*i,iiHai-.,|«fcrthBooalhantf^ 

TW-  traatmari  ^toriaT Hartng  dwnaaUc  lawaga  or  any  oltiar  lawaoa  tludga  or 
iantdaAaarayatom.uaaSfeitiaMai —  .=^??^"""^" 


gr*rgf.^^gg*!?-fj??*'w.  -«>»  »»«"•  l*?**  •!»»  •or  !>•«*■  iMlwaan  woida, 
Dw  not  tor  punctuation  waifca  unlaaa  »wy  ara  naadad  to  daiHy  your 

hM  any  quaMtona  on  M  tarm.  eal  Itw^oloa  of  intont  PmaUvC 


,!!.yi  ■H*.alluii  terltto  fadWy  hat  baan  aubmNtod  bu  no 
Vtoo.  a*Mr  vw  appaeaHon  numbar. 


H  ttiara  ia  an  oihar  NPOES  pam« 
IN.  aniar  tha  panM  numbar. 
pam*  nuntoar  haa  baan 


!.yE5!?!L!?  **'??2»' ""*'•»• '^•-Sactor  atorni  w—. 
tw  la«  MM  quaattonato  Saciton  IV.  Ratar  to  Addandum 


ganam  parmil  lor  a  lat  of 
andanyad.  yur* 
walar  dhctiapgaa. 


'  ganani  pannH  muM 
Hoi  thai 


MiMKSaetor 

^,^^^prapoaad  or  Mad  aa  tvaatonad  or 
Praetioaf  tiat  an  uMd  to  oenM  Mam 


[Jjtatoajiijlhar  any  eon*na^  „„^ 


Soction  n  Faculty  Operator  Information 


F-Fadaral.  S  -  Stala;  M  .  Public  (othar  than  ladaral  or  ttata)P  -  Prtvata 


??S!!2!Ly^**''*"**  'ntoraMrtlon  Roqulrad  for  Construction 
ActmtM*  Only 

i — t,    oonatructkm  acnvitia*  nead  to  cofnpiato  SacUon  V.  ^^ 

EiMriha  prolact  Mrt  dais  and  •»  aaUmatad  oonntoaan  dato  tar  a 
plan. 


Previda  an  aalimala  of  Iha  total  nwnbar  of 
(round  to  the  naaraat  acra). 


of  tha  aba  on  Mhieh  aol  wa  ba  dMabad 


Jnd[ca«awhaihar  iha  nomi  walar  polluiton  piavantton  plan  lor  tha  sKa  la  ki  oonw*Micm 

^ma^ssa^pS^  •^^  "^  .**«ant^s^sis^.  p^^.v'isrr*' 


Section  III  Facility/Sito  Location  Infbrmation 


--  intofTiWDon  on  Mb 
ba  algnad  aa  tokMK 


All  appllcanto  muat  IndJcata  whathar  tha  ladUty  la  tocatad  on  Indian  landa. 
Section  iV  Site  Activity  Information 

V  ttw  tioiTn  \ 
ttw  nUTM  of 

W  tha  fwBty  dtoehf 
racaMng  walar(«). 


^a  oorpoMian.- ty  a  raaponaUa  oo^nrMa  oMoar.  wNch  mawK  (i)  pnaldM.  I 


lunelan. 

toiolena,  or  (I)  tw 


"L"S?' -fSfi!?!?  J?  •.  n*****!  taparato  mam  mmm 
rt  tha  pgarator  of  tha  MS4  (a.g..  nnunlclpaNly  nana,  o 


.  ayatom  (MS4),  aniar 

county  naina)and  ttta 

la  dafkiad  aa  a  corv^Mwa  or 


oria2;oeiar  panon  *♦»  partanw  iimiar  poley  or  dadalon  inwwo  a^^ 

nwTM  ol  ona  or  mora  manuiaelurino.  produSon.  or  epantog  iMte 

than  2so  panona  or  having  graaa  mual  aatoa  or  a>pw3luraa«iBaa*aSf 

2!li!?S!*:*T^J"*'  **"•>•  «  •"""^ *»  al»r*Snanto  haabM? M^'or 
dalagatad   to   tha   managar  in   accordanca   with   corporatapfOMauraaV 

For  a  pmrtimnhip  or  »ol»  pmpritionhlp:  by  a  ganaral  partnar  or  tha  pfoprtotor  or 


5!;:^:!^aGRr-ss  aar '•**^^'-^ 


alonn  wator  dhacay  to  raoaMng  watoita),  antor  tha  n«na  of  tw 


Papenwoifc  Reduction  Act  Notice 

PiMe  rapoMng  budMi  tar  a*  appaeaaon  k 


laauad,  antor  Ifia  numbar  In  tha  plaoa  providad. 


"'^  iviuBV  ouoMi  nr  aai  appaoaaon  •  aaamatod  to  ■«■>»  ils  nub  i^  m...!  ■« 
H  you  are  Nkig  aa  amMrr^  InMngaiMii^^ 

■rifia  numbar  In  tha  Dlacacr»*tod.  ""        •"  ""°^    s!i2^SJ2L''S;222riiT*22^ 


Er"'™.!^;2?Z"  ""'■•"  """Mil.  any  elhar  aapael  of  m 

*"  j!i'''T"'T"~j:"'Tr"*--'^' —  -^-^ -Thrill 

or  wtaaliia  bwtoniK  SitL  fetainaan  PQaoyBmn2l«ui 
on  Aganey,  401  M  Skaai.  SH.  WMangtonTbC  20460.  or  Ota 


Olractar.  oatoa  ol 
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TW8  FORM  REPLACES  PREVIOUS  FORM  3810-7  (ft«a)         Femi  AivRMd.  o»ii..»yi     _ 
ta-inrtniclioiwBlowCoiiiomiMiTWFdmi  ^,...-i.j     mm 


Nraes 


S-EFYV 


UnM  8MM  EfNlreniMrM  PrMm^ 
WMWnglDn.DC  20400 
NotiM  or  Termlnrtlon  (MOT)  of  Cowwogo  Undor  ■  NPDE8  p««or«l  Pwmlt  for 
SlonnWrtofPbcharg— , 


withlnduttrtolAcUvlty 


I  wlt»  hdurtrtH  acivlly  aidw  ••  NP0E8  pwgnnt 


wttNjrtud  10  iMohH9#  ttonn 


ssr£'iss»?ia^?Si^^'a^^ 


Numbw:  L.i .  t    i    i    i    i    i 


J  ssaavaTar^  D    gsiSKaysssss  D 


I.  rtdKy  Op««lof  Wonntlon 


J  ptMnK  1—1. 


■''''■■■ 


■    ,    ■    I    .    ■ ■    '    ' — I    '    1    I    I    '    I    '    I    I    '    '    '    '    ' 

I     , I     I     r     I     I     I     I     I     i     1     I     I     I     I     '     I     I     '     ' 

J     strtt-     I    i'   I       aPCodK  1    I    I    1    I — 11    '    '    ' 


AddrMK  L— 1— 1. 

CRy:  I       I       t       !       I      1 1       i       i       i       '       •'       i       '       '       '       '       i       '      '       ' 


•1.  FMMy/Sito  tocrton  mtonnatton 


_l I 1 1 L. 


■       '       ■       ■       ■ 1 L_J 1 1—1 1 L. 


J I 1 U 


'       '       ■ I       I       I       I       I       I       I 

.    .    ■    I     siatK     L_i_J       aPOxtetl    I    1    I    I    I'l    I    '    I 


AddTHKl— I 

atf.     I   '   ■   '   I   '   ■ 1 — 1 — I — i — I — ' — I — ' — ' — ' — '— ^ 


I      I      I      I      I      1     I     UJOQUudK 


QuMr    l_i_J8«lon: 


I    1    I  TovMMp:    I    ■     ■    ■    I  SinOK  I    I    I    I    I 


bwmietions  tar  CompMIng  NoiiM  of  Tannination  (NOT)  Form 


Who  Mr  n*  ■  IMM  a(  TtnmnaOMi  (NOT)  Feim 

DMMigi  Eli*»ioo  8yMm  (NPOES)  0*«L5™J  P"*^^*^!^ 
M»SMlor  PMnVQ  lor  sum  WMw  DIdiMgM  AMOCi^ 

I  MfnM  In 


iMy  MbmN  •  NottM  o«  T«m*«rton  (NOT)  kwit  «#»«**«•« 
hwo  «iy  Monn  MMr  dMw«M  MweMid  «rlh  MMftW  aelMly  M 
tw  mm  MM  >«guMiOM  «  40  CFR  12t.aa04(14).  or  whw  »«y  »• 


WtaralontoNOT  Pemi 
S«ndtN*lennM«»  •*•  Mewing 

SKKin  WtMf  Nodea  oi  Twmkioiion  (4203) 

401MSIIMI.S.W. 

Wuhinglan.M  30400 


flMopMttorelOw 
Fdr 


•MnMlon  of  «l  Monn  <MMr  dKtiHDM  I 

■ok  M  tw  oanMudion  Mi  hm* 


iMwbowiwwowOflr  — b>wwa»»doi«nw»wprtMi»w.ori 

>w»lndu«Wie»«»lwmt»eoniiiw*on*r«*t 


L  wd  •«  •  uritoim  pwMwW  ««oiMm  eoMT  ««h  •  dMNily  ol  70K  el 
ler  uMOMd  wwt  «id  MOM  M  OMMOO  by  pOTiNoM  mduM  hM 


Type  or  ptM.  Mino  >*ptrcMO  MM*.  In  »•  MpwpOm  owoo  oriy. 
uliuj  Mill  LlwiKlii  liirwtn itn  moitit  AMfMMblnmMorytoMiyMMi 
«MiiuR*troidMnelMM0MdiarMebkMii.  UMontyoMMoeolorbriiM 
b6i*o«»  won*  bU  not  for  pwMMIw  mwta  unlMi  ftoy  ■!•  mMM  »olMh[ 
youriMOOHM.  •yeuhoMonyqMMoMMoulMoiBnn.MMhonoorrMMaw 
Node*  e(  MM  PneoMlno  CmM  « (709)  Ml  .a23a 


MeeiMrtar 


bMO  MiMMwdL  or  oounomm 
uMd  rlpn»gMiefw,er 


mOMUfM  (MCh  M  Vw 


9AFann  3810-7  iO-M) 
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fer  Storm  W«tor  OI«ch«rM«  AMochrtKl  WWi  IndiirtiW  ActW^ 


Saellon  I  PcnnR  hifbmiatlon 

SlSLf*  "^y^^y^^  Stofm  VMiiar  Gmeral  Pwmit  number  assigned  to  the 
rtamyof  site  idenWed  in  SecBon  III.  «  you  60  n*  t^no^  ihe  p^ZZm^ 
telephone  or  write  your  EPA  Regional  storm  water  conttct  person 

Indicate  your  reason  tor  sul 
approprtete  box: 


ibmitting  this  Notice  of  Termination  by  checldng  the 


I'T!"!!"  •**•"  ^"^  *^<'P**"  ■«' yo"  «•  no  longer  the  operator  o( 
the  fac*ly  or  site  identilted  in  Sedton  III.  Check  Ihe  cormsSndingbox. 

been  tamnnated.  check  the  oonesponding  box. 
Section  II  Facility  Operator  Information 

2!?**"**^*^  •*•«'•*=**' '"«*«PP*«»n.  The  name  or  the  operator 

Section  M  Faclltty/Slto  Location  Information 

^!^^!^'JL  •*!,'•  '"**'  w  "Wl  name  and  comptete  eddress.  including 
^JT"^^^^  "tt^fWlHylKla-tJreet eddress,  hdicate the stete.  mi 
?^' !2L^2?*^  **  "^  *=*y  "^  "^  «*"««  ^5  •«»nds.  or  the  quJw 


••cItONlV  CefMcatton 

SSSJtaT'lSllS^rSiril!^  **  •ubmwng  Mm*  infem«t«n  00  this 
appKatton  tonn    P«Owl  regutefcons  require  this  epplicatton  to  be  signed  aa 


2;^^oo^»««»bye«aapo^^ 

•ecretery.  treeswer.  or  vioe^resident  or  the  corporation  h  ehme  ofa  mZm 

business  fanction.  «  any  otter  p.r««  who  ^Sfonwrt^i^^ 

a^-^,m,mmgm  sweodiTtg  $25  mMon  On  secortd^uerter  i9«o  iMto<m>  iriittmi«i- 

^  a  perftaoft*,  or  so*  proprteiorsftfr  by  a  general  partner  or  me  propnetor  or 

For  a  munlclpaHy.  Srate.  Fo<tera/,  or  oMer  pi/Mc  toc«Wtr  hy  eWiar  a 
executive  officer  or  ranking  atectadofllcteL  7  "7  — .».  ■ 

Paperwork  Reduction  Act  Nedee 

app^Mtionjndod«,g  time  for  revtewing  instiucbons.  seercSi  idttnTdSte 

^i^^^^JiS^S^^JS^^H!'"'^  ••B***  the  bunten  estiiM,^ 
nciuaing  ary  suggesbons  ««Nch  may  vKreasa  or  reduce  this  burden  to  ChM 

R8gutetoryA«air».omoe  of  Management  and  Budget  Wtehiigton,  DC  20503. 


[FR  Doc.  98-25059  Filed  9-29-98;  8:45  am] 
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185... 48597 

264 49384 

265 49384 


268 48124,51254 

271 49852.  50528.  50531. 

51254.  52180 

281 51528 

300 48448.  49855.  51529. 

51530.  51848 

372 52183 

439 50388 

721 481 57 

745 


51 46952 

52 46732.  46733.  46942. 

47217.  47217,  47458.  47459. 

49053.  49056,  49058.  49517, 

50180.  50823,  50824,  51325. 

51882.  52213 

60 — 50824 

62 .47459 

63 ....„ 48890 

80 49317 

86 48464. 48664 

9/  ••••••••••••••.••■■■•••••►.••••••••••OZZio 

98 52213 

135 48078 

141 471 15 

143 .47115 

144 51882 

145 51882 

1 46 ~~...._„.... 51 882 

180 48664 

271 .49884.  50545.  52214 

300 49321.  51882 

442 „ 50545 

721 48127. 49518 

745 — 46734 

41  CFR 

301 „47438 


42  CFR 

1000 — 46676 

1 001 46676 

1002 .46676 

1005 46676 


..46538 
.46638 
.52022 
.50545 
.47552 


5 

51c. 
400., 
405.. 
409.. 


410 ™47552.  50545 

412 47562 

413 .47552,  50645 

414 — 50545 

415 50545 

419 ^ 47562 

424 50645 

430 52022 

431 52022 

434 52022 

435 52022 

438 52022 

440 _ 52022 

447 „ 52022 

485 50545 

^''o. .,....„„„„,„„,„„„„  ,,„,,4f  552 

1 001 .46736 

1002 46736 

1003 46736.  47552 

43  CFR 

2560 , 51303 

2780..„ _ 52185 


3200 

3210 

3220 

3240..„... 

3250 

3260 

4200 


...52356 
...52356 
...52366 
...52356 
...52356 
...52356 
...51863 


414 .50183.52319 

44  CFR 

64 49288,  51531 

65 49860,  49867 

67 49862 

PrapoMdRulM: 

67 49684 

46  CFR 

670 50164 


.50837 

.50848 

46954 

46963 

46972 

» 50058 

50058 

51533 

46964 

.- 46963 

46972 


284....... 

288....... 

287 

1207 

1208 

1209 

1356 

1356 

1700...... 

2551 

2562 

2563 


46  CFR 

1 

2 

io"~ 

12 


15. 

25 

26 

30 _ 

32......" 

42ZZ 

44 

45 

46 

56 

67 

78 

97 


-..52186 
....52186 

52186 

....52186 

52186 

52186 

52186 

...52186 
...52186 
....52186 
....52186 


52186 

52186 

52186 

'****-""*" II  III    Tfir  1 00 

52186 

52186 

109 52186 

116 52186 

1 33 521 86 

1 53 521 86 

'^'^  •••••♦•••••••••••••••••••••••••••..521 00 

1 70 521 86 

172 52186 

'  ^^ »"»***""""■*"— 111  1.1  m  jjr  I OO 

«A4£  ■■■••■••••••••••••«••••••••,•,««.. .3^Q^y^ 

510 — 50534 

514 50534 

^'^^  •••••••••••••••••••••••••  ••••••••••DODv^ 

»'  ^  ••■•••••••••••••••••••••••••••  •••■•0U5o4 

585 50534 

587 50534 

588 50534 

PropoMdRulM: 

197 50848 

249 47217.  49161.  50649 

47  CFR 

Ch.1 


.47460 


IV 
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1 47438.  48615.  50791 

2 50538 

20 52215 

21 49870 

24 50791 

54 .„ 48634 

69 48634.  49869 

73 48615.  49291.  49487. 

49667.  49870.  50995 

74 4861 5 

78 49870 

80_ - 49870 

90 .49291 

95 52215 

PrapoMd  RiitaK 

1 5 501 84.  501 85 

18 50547 

61 _..49520 

63 49520 

68 51998 

69  49520 

73 ....... ....4€»7^^ 

49682.  49683. 49684 
97 _. „ 49059 


48CFR 

Ch.  1 

12 

19 

52 


52428 

„ 52426 

_ 52426 

52426 

246 47439 


1504  

46898 

1542 

46898 

1552 

46898 

1 

51642 

5 — 

6.._ »- 

9 

.51642 

51642 

.._ 51642 

12 

13 

„ 51642 

51642 

14 

15    

51642 

51642 

16      

48416 

17 

25 „. 

51642 

.51642 

52  .  „ 

51642 

232 

252 „ 

„..47460 

.47460 

1509 

1552 

- 49530 

49530 

49  era 

Ch.  X 

52192 

Ch  XI 

52192 

37 

_51670 

38 

172 

173 

...„ 51694 

48566 

1  •*?•■•«•■••••••••••••.•• 

175 

48566 

48566 

176 

„ .48566 

..48566 


177 

195 
213.......................4M82.51^ 

571 _ 46899.  50995 

593 - „ 51534 

1002 46394' 

1 1 82 .46394 

1187 .36394 

1 1 88 - .46394 

1249 -....52192 

1420 ' .52192 

PropoMd  RuIm: 

1 71 46844 

172 „....46844 

173 46844 

178 - _ 46844 

229 .48294 

230 51404 

231 48294 

232 4ffi94 

240 50626 

571 49®1 

572 46979. 49981 

585 .49958 

587 49958 

595 49958.  51547 

50CFR 

17 46900.  48634.  49006. 

49022.  51006 
20 „..36399,  50170  51998, 


S2322.  52348 
30 

32 _ 46910 

100 46394 

226 -.. 46693 

227 49035 

285 48641, 49296.  49668. 

49873,51855 

630 51856 

644 51859 

648 51862 

660 46701 

679 47461 .  48634. 49296. 

49668.  50170.  50801,  51303. 
51863 
PropoMd  Rutos: 

17 48162.  48165.  48166. 

49062,  49063.  49065.  49539, 
SOI  87.  50547.  50850.  51329 

23 52226 

227 ; 50187 

229 48670 

622 47461 

648 47218.  48167,  48168, 

48465 

679 46993. 47218,  49540, 

49892 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOINQ  INTO 
EFFECT  SEPTEMBER  30. 
1998 

AGRICULTURE 
DEPARTMENT 

Agrteultural  Marketing 
Service 

Po»1<  promotion,  research,  and 
consumer  information; 
published  8-28-98 

AQRIOULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 

Peanuts;  published  9-30-98 
COMMERCE  DEPARTMENT 
Patent  and  Trademaric  Offioe 
Trademart(  cases: 
Trademark  trial  and  appeal 
board  proceedings; 
miscellaneous  changes 
Correctkxi;  published  9- 
30-98 

EDUCATION  DEPARTMENT 

Postsecorxlary  education: 
Fulbright-Hays  doctoral 
dtosertatkxi  research 
abroad  feltowship 
program,  etc.;  pubKshed 
8-31-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Carfentrazone-ethyl; 
published  9-30-98 

Fhiroxypyr;  published  9-30- 
98 

Tebufenozkie;  published  9- 
30-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmbiistratkMi 

Animal  drugs: 
Newdmg  applications— 
Oxytetracycline  injectkm; 
published  9-30-98 
Medical  devices: 
Natural  rubber-containing 
medk»l  devwes;  user 
labeling:  published  9-30- 
97 

Natural  rubber-containing 
med»al  devices;  user 
labeling;  interpretatkxi; 
pubKshed  5-6-98 
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Natural  rubber-containing 
medttal  devices;  user 
labeling 

CoU  seal  adhesives 
partial  stay;  published 
8-31-98 

JUSTICE  DEPARTMENT 
Immlgration  and 
Naturalliatton  Service 

Immigration: 
Aliens — 
Oeportatkm  suspenskm. 
removal  cancellation, 
and  status  adjustment 
cases;  published  9-30- 
98 

POSTAL  SERVICE 

OrganizatxMi  and 

administratkxt 

Rewards  for  tnkxmatkxi  and 
sendees  leadvig  to  an«st 
and  convKtkxi  of  persor« 
committing  postal  crimes; 
amounts  increase; 
published  9-30-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 

published  8-31-98 
Rolls-Royce,  Ltd.;  published 

9-15-98 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Motor  carrier  reports;  transfer 
and  redesignatton  of 
regulatk)ns  to  Transportatkx) 
StatistKS  Bureau;  published 
9-30-98 

TRANSPORTATION 
DEPARTMENT 

Transportation  Statistics 
Bureau 

Motor  carrier  reports;  transfer 
and  redesignatnn  of 
regulatnns  from  Surface 
Transportatkx)  Board; 
published  9-30^ 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  promotkm  and  research 
order;  comments  due  by  10- 
5-98;  published  9-21-98 

Nectarines  and  peaches 
grown  in — 

California;  comments  due  t>y 
10-7-98;  published  9-22- 
98 

Oranges,  grapefruit, 
tangerines,  and  tangetos 
grown 


Fkirida;  comments  due  by 
10-8-98;  published  9-28- 
98 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  HoaHh 

InapsctkMi  Service 

Exportatnn  and  importatnn  o( 
animals  and  animal 
products: 

Harry  S  Trunrtan  Animal 
Iniport  Center  ck>sure; 
comments  due  t>y  10-9- 
98;  published  8-10-98 

COMMERCE  DEPARTMENT 

Census  Bureau 

Foreign  trade  statistKs: 
Shipper's  export  dedarainn; 
exporters'  and  kxwardng 
agents'  responsiaaties  for 
provkfng  and  reporting 
Rifur  I  nation,  etc.; 
darificatkm;  comments 
due  by  10-6-98;  published 
fr«-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdmMstralfcMi 

Fishery  conservatkm  and 
management 
Alaska;  fisheries  of 
Exckjsive  Economic 
Zone— 

Groundfish  otnerver 
program;  comments  due 
by  10^98;  published 
9-8-98 
Western  Alaska 
community  devekipment 
quota  program; 
comments  due  by  10-5- 
98;  published  8-6-98 
,  Northeastern  United  States 
fisheries — 

Scaikip;  comments  due  by 
10-9-98;  published  9-9- 
98 
Marine  mammals: 
Incktontal  taking- 
North  Atlantk:  Energy 
Servfce  Corp.;  power 
plant  operatkxn;  harbor 
seals;  comments  due 
by  10-9-98;  published 
8-25-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  arxl  optnns 
Iransacbortt: 
Foreign  boards  of  trade; 
computer  terminals 
placement  in  United 
States;  concept  release; 
comments  due  by  10-7- 
98;  published  9-24-98 

ENERGY  DEPARTMENT 

Fodsral  Energy  Regulatory 

Commission 

InvestigBtmns: 
Complaint  procedures; 
comments  due  by  10-5- 
98;  published  8-6-98 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polutants,  hazardous; 
natmnal  emission  stwidards: 
Ferroaloys  productnn; 
comments  due  by  10-5- 
98;  published  8-«-98 
Air  programs: 
Ambient  air  quality 
standards,  natk)nai— 
Regnnal  haze  standwds 
for  dass  I  Federal 
areas  (large  natxxial 
parttt  and  widemess 
areas);  visftiifity 
protecinn  program;  data 
availabMty;  comments 
due  by  10-5-98; 
published  9-3-98 
Air  programs;  approval  and 
promulgatfon:  State  plans 
tor  designaled  facilities  and 
pollutants: 

Virginia:  comments  due  by 
10-6-98;  published  9-8-98 
Air  quaity  implementaton 
plans;  approval  and 
promulgatfon;  various 
States: 

Califomia;  comments  due  by 

10-5-98;  published  9-3-98 
Illinois;  comments  due  t>y 

10-8-98;  published  9-8-98 
Kentucky;  comments  due  l)y 

10-5-98;  published  9-3-98 
Louisiana;  comments  due  by 

10-8-98;  published  9-6-96 
Marytand;  comments  due  t>y 

10-5-98;  published  94-96 
Armed  Forces  vessels; 
uniform  national  dechwge 
starxlards:  comments  due 
by  10-9-98;  published  6-25- 
98  ~~ 

Peslickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodKies: 
Fhjtolanil;  comments  due  by 
10-6-98;  published  8-7-98 
Toxic  sutjstances: 
Significant  new  uses — 
Phenol.  2,4-dknelhy»-6-<1- 
methylpentadecyl),  etc.; 
comments  due  t>y  10-9- 
98;  published  9-9-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Wireless  communfoatfon 
servne — 
Enharned  911; 
compatibility  with 
wireless  service; 
comments  due  by  10-7- 
96;  published  10-1-98 
Radk)  statfons;  table  of 
assignments: 

North  Carolina;  comments 
due  by  10-5-96;  published 
8-20-96 


VI 


Washington;  conwnents  due 

by  10-5-98;  pubBshed  8- 

20-98 

Wyoming;  comments  due  by 

10-5-98;  published  8-20- 

'       98 

QOVERNMENT  ETHICS 
OFFICE 

Standards  of  ethical  conduct 
for  executive  branch 
employees;  comments  due 
by  10-5-98:  published  8-4- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administratlen 

Food  for  human  consumption: 
Food  labeling— 
Health  claims  (9 
documents):  comment 
period  reopening; 
comments  due  by  10-8- 
98;  published  9-10-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  implenfwntation — 
Unemployed  parent; 
definition  revision; 
-  comments  due  by  10-6- 

98;  published  8-7-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Bull  trout;  Coastal-Puget 
Sound,  Jarbridge  River, 
and  St  Mary-Belly  River 
populations:  comments 
due  by  10-8-98;  published 
6-10-98 

KecK's  checker-mallow; 
comments  due  by  10-5- 
98;  published  8-19-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvico 

Immigratkxi: 
Alierts — 
Public  benerrts;  eligibility 
verification;  comments- 
due  by  10-5-98; 
published  8-4-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Ck>al  mine  safety  and  health: 
Underground  coal  mines — 
Diesel  partk:ulate  matter 
exposure  of  miners; 
commerrts  due  by  10-9- 
98;  published  8-5-98 
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NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisitkxi  regulatkxn: 
Reportable  item;  definitton; 
comments  due  by  10-9- 
98;  published  8-13-98 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Organization  arxJ 
operatkKis— 
Purchase  of  member's 
principal  reskience; 
assump(k>n  of  member's 
tong-term  resklential 
real  estate  loan  by 
rK>nmember;  comments 
due  by  10-5-98; 
published  8-6-98 
Real  estate  k>an 
purchases:  purchase, 
sale,  and  pledge  of 
eligible  obligatkxis; 
requirements;  comments 
due  by  10-5-98; 
published  8^98 
NUCLEAR  REGULATORY 
COMMISSION 

Independent  storage  of  spent 
nuclear  fuel  and  high-level 
radk}active  waste;  lk:ensing 
requirements: 
Holders  of  and  applk^ants 
for  certificates  of 
compliance  and  their 
contractors  and 
subcontractors;  expanded 
applk^ability;  comments 
due  by  10-6-98;  putilished 
7-23-98 
PERSONNEL  MANAGEMENT 
OFFICE 
Emptoyment 
Distnct  of  Columbia 
Correctkxis  Department; 
displaced  emptoyees; 
priority  conskleratkm 
program;  convnents  due 
by  10-5-98;  published  8-4- 
98 
80OAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of 
1996;  implementatkx)— 
Benefits  applnation 
effective  date; 
comments  due  by  10-9- 
98;  published  8-10-98 
TENNESSEE  VALLEY 
AUTHORITY 

Freedom  of  Informatkxi  Act; 
implementatk>n;  comments 
due  by  10-8-98;  published 
9-8-98 
TRANSPORTATION 
DEPARTMENT  ' 
Coast  Guard 
Anchorage  regulations: 


New  York;  comments  due 
by  10-8-98;  published  7- 
10-98 
TRANSPORTATION 
DEPARTMENT 

Fedorai  Aviation 
Adnrinlstration 

Airworthiness  directives: 

de  Havilland;  comments  due 

by  10-5-98;  published  9-3- 

98 
Boeing;  coifnments  due  by 

10-6-98;  published  8-7-98 
British  Aerospace; 

comments  due  by  10* 

98;  published  9-8-98 
Burkhart  GROB  Lufl-und 

Raumfahrt  GmbH; 

comments  due  by  10^ 

98;  published  9-2-98 
Cessna;  comments  due  by 

10-6-98;  published  8-7-98 
de  Havilland;  comments  due 

by  10-5-98;  published  7-7- 

98 
Domier;  comments  due  t>y 

10-5-98;  published  9-3-98 
Empresa  Brasileira  de 

Aeronautka  SA; 

comments  due  by  10^ 

98;  published  9-3-98 
Learjet;  comments  due  by 

10^98;  published  8-7-98 
Lockheed;  comments  due 

by  10-5-98;  published  8- 

19-98 
Class  B  airspace;  comments 
due  by.  10-5-98;  published 
8-5-98 
Class  E  airspace:  comments 
due  by  10-5-96;  published 
9-4-98 

TRANSPORTATION 
DEPARTMENT 
Fodsral  HIghvray 
Administration 

Motor  carrier  safety  starxiards: 
Vehnles  designed  or  used 
to  transport  more  than 
eight  passengers, 
including  driver,  for 
compensatkxi;  commercial 
motor  vehcle  definitton; 
comments  due  by  10-5- 
98;  published  8-5-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffle 
Safety  Administration 

Consumer  informatkxi: 
Uniform  tire  quality  grading 
standards;  commerrts  due 
by  10-5-98;  published  8-4- 
98 
Motor  vehtele  safety 
staixlards: 

Lamps,  reflective  devKes, 
arxf  associated 
equipment — 


Light  emitling  dkxies  and 
miniature  hatogen  bulbs; 
comments  due  by  10-9- 
98;  published  8-3-98 


LIST  OF  PUBLIC  LAWS 

This  is  a  corrtinuing  list  of 
publK  bills  from  the  current 
session  of  Congress  whk^ 
have  become  Federal  laws.  It 
may  be  used  in  coriiunctk)n 
wUh  "PLUS"  (PuWfe  Laws 
Update  Servk»)  on  202-623- 
6641.  This  list  is  also 
available  online  at  WpJI 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Fsdsral 
Roglslar  but  may  be  ordered 
in  "slip  laviT  (indivklual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offwe,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat)le  on  the  Internet  from 
GPO  Access  at  littp:// 
www.access.gpo.gov/su.^docs/. 
Some  laws  may  not  yet  be 
availat)le. 

HJ.  Res.  128/P.L  105-240 

Making  continuing 
appropriatkxis  for  the  fiscal 
year  1999,  and  for  otfier 
purposes.  (Sept  25,  1998; 
112  Stat  1566) 

S.  2112/P.L  105-241 

Postal  Emptoyees  Safety 
Enhancement  Act  (Sept  28, 
1998;  112  Stat.  1572) 

|jut  List  September  25,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notiffcatton  servfce  of  newly 
enacted  public  laws.  To 
subscribe,  serxj  E-mail  to 
Hstproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  servtee  is  strictly 
for  E-mail  notiftoatkm  of  new 
public  laws.  The  text  of  laws 
is  not  avaHabie  through  this 
servk:e.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Public  Laws 
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Charge  your  order. 
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Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
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tion. 


The  total  cost  of  my  order  is  $ 


^isu^rSnVr^^slSjSnJdian'r """'  ""™"  ""^  ^  ''*  "^^  '°""*  '^'''  *>-«■' 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


YES  NO 

May  we  make  your  name^addressavailiible  to  other  imyefs?     P]   PI 


Please  Choose  Method  of  Payment: 

U  Check  Payable  to  the  Superintendent  of  Documents 
I — I  GPO  Deposit  Account 


-n-D 

LJ   VISA  or  MasterCard  Account 

I  I  I  M  I  I  I  I  1 1 1 I  I  n 

Thank  you  for 
your  order! 


(Credit  card  expiration  date) 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


12/97 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Re>  4/2.') 


:t 


/OL 


63 


ISS 

1 

81 
9 


SE 
30 


998 


JMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICORFORM  EDITION. 


LSA 

List   of  CFR   Sections   Affected 


July  1998 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Govemn')ent  Printing  Office 

(ISSN  0097-6326) 


A  FR    UM3  346U  DEC   98 

PERIODICALS  CHECK    IN 

PO   BOX   1346 

ftNN    ARBOR  MI       48106 


481 


■■i^^H 

LSA 

List  of  CFR  Sections  Affected 

flu^^^H 

!»I^H 

July  1998 

Mi'^^H 

Title  1-16 

Changes  January  2,  1998 
through  July  31,  1998 

^  ^^^^^^^^^B 

Title  17-27 

0H 

Changes  April  1,  1998 
through  July  31 ,  1998 

PHNI^^H 

Title  28-41 

1^  ^^^^^^^^^B 

Changes  July  1, 1998 
through  July  31 ,  1998 

«P^^^H 

Title  42-50 

r  ^MMk  "^^^^^^^^^K 

Changes  October  1 , 1 997 
through  July  31 ,  1998 

2 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Boldface  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldface  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (62  FR  for 
1997,  63  FR  for  1998)  and  the  page  number.  Example:  24727  in  bold  cite  as  62  FR 
24727.  For  your  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  2a-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  a3  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA,  assisted  by  Brian  Swidal.  The  LSA 
was  prepared  under  the  direction  of  Raymond  A.  Mosley.  assisted  by  Jim  Hemp- 
hill. INQUIRIES,  telephone  202-523-6227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley.  Director,  Office  of 
the  Federal  Register,  National  Archives  and  Records  Administration,  Washing- 
ton, DC  20408  or  e-mail  info@fedreg.nara.gov,  • 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Complete  CFR  Set) 


Title 

1, 2  (2  Reserved) 

3  (1997  Compilotion  and  Ports  100  ond  101) 

4 

5  Ports: 

1-699  

700-1199 

1200-End.  6  (6  Reserved)  

7  Ports: 

1-26 

27-52  

53-209 

210-299 

300-399  

400-699  .' 

700-899  

900-999 

1000-1199 

1200-1599  

1600-1899  

1900-1939  

1940-1949  

1960-1999 

2000-End 

8 

9  Ports: 

1-199 

200-End  

10  Ports: 

0-50 

51-199 

200-499 

50a-End  

1 1  

12  Ports: 

1-199 ^ 

200-219 , 

220-299  „ 

300-499  

500-599  

600-End «».. 

13 ^^ 

14  Ports: 

1-59 

60-139 

140-199 

200-1199 

1200-End  

15  Ports: 

0-299 

300-799 

800-End  


Stock  Numl>er 


Price 


Revision 
Dote 


(869-034-00001-1)  5.00  Man.  1.  1998 

(869-034-00002-9)  19.00  i  Jan.  1,  1998 

(869-034-00003-7)  7.00  sjan.  1,  1998 

(869-034-00004-5)  35.00  Jan.  1.  1998 

(869-O34-00005-3)  26.00  Jan.  1.  1998 

(869-034-00006-1)  39.00  Jan.  1.  1998 

.  (869-034-00007-0)  24.00  Jan.  1.  1998 

(869-034-00008-8)  30.00  Jan.  1,  1998 

(869-034-00009-6)  20.00  Jan.  1,  1998 

(869-034-0001O-0)  44.00  Jan.  1.  1998 

(869-034-00011-8)  24.00  Jan.  1.  1998 

(869-034-00012-6)  33.00  Jan.  1.  1998 

(869-034-00013-4)  30.00  Jan.  1.  1998 

(869-034-00014-2)  39.00  Jan.  1,  1998 

(869-034-00015-1)  44.00  Jan.  1.  1998 

(869-O34-00016-9)  34.00  Jan.  1.  1998 

(869-034-00017-7)  58.00  Jan.  1.  1998 

(869-034-00018-5)  ........  18.00  Jan.  1.  1998 

(869-034-O0019-3)  33.00  Jan.  1,  1998 

(869-034-00020-7)  40.00  Jan.  1.  1998 

(869-034-00021-5)  24.00  Jan.  1.  1998 

(869-034-00022-3)  33.00  Jan.  1.  1998 

(869-03^)0023-1)  40.00  Jan.  1. 1998 

(869-034-00024-0)  ., 33.00  Jan.  1,  1998 

(869-034-00025-8)  39.00  Jan.  1.  1998 

(869-034-00026-6)  32.00  Jan.  1.  1998 

(869-034-00027-4)  31.00  Jan.  1.  1998 

(869-034-00028-2)  43.00  Jan.  1,  1998 

(869-034-00029-1)  19.00  Jan.  1.  1998 

(869-034-00030-4)  17.00  Jan.  1.  1998 

(869-034-00031-2)  21.00  Jan.  1.  1998 

(869-034-00032-1)  39.00  Jan.  1.  1998 

(869-034-00033-9)  23.00  Jan.  1,  1998 

(869-O34-00034-7)  24.00  Jan.  1.  1998 

(869-034-00035-5)  44.00  Jan.  1.  1998 

(869-034-00036-3)  23.00  Jan.  1. 1998 

(869-034-00037-1)  47.00  Jan.  1.  1998 

(869-034-00038-0)  40.00  Jan.  1.  1998 

(869-034-00039-8)  16.00  Jan.  1.  1998 

(869-034-00040-1)  29.00  Jan.  1.  1998 

(869-034-O0041-0)  23.00  Jan.  1.  1998 

(869-034-00042-8)  22.00  Jan.  1. 1998 

(869-034-00043-6)  33.00  Jan.  1,  1998 

(869-034-00044-4)  23.00  Jan.  1. 1998 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


TIHe 


Stocic  Number 


Price 


Itevision 
Dote 


16l>arts: 

0-999 (869-034-00045-2)  30.00 

1000-End  (869-034-<X)04ft-l)  33.00 

17  Ports: 

1-199  (869-034-00048-7)  27.00 

200-239  (869-034-00049-5)  ........  32.00 

24(V-End  (869-034-00050-9)  40.00 

18  Ports: 

1-399  (869-O34-O0051-7)  45.00 

400-End  (869-034-00052-5)  13.00 

19  Ports: 

1-140  (869-034-00053-3)  34.00 

141-199  (869-034-00054-1)  33.00 

200-End  (869-034-00055-0)  15.00 

20  Ports: 

1-399 (869-032-00056-5)  26.00 

400-499  (869-034-00057-6)  28.00 

50O-End  (869-034-00058-4)  44.00 

21  Ports: 

1-99  (869-034-00059-2)  21.00 

100-169 ; (86&-034-00060-6)  27.00 


170-199 (869-034-00061-4) 

200-299  ; (86&-034-00062-2) 

300-499  (869-034-00063-1) 

500-599 (869-O34-O0064-9) 

600-799  (86&-034-00065-7) 

800-1299 (869-034-00066-5) 

1300-End  (869-034-00067-3) 

22  Ports: 

1-299  (869-034-00068-1) 

300-End (869-034-00069-0) 

23  (869-034-00070-3) 

24  Ports: 

0-199  (869-034-00071-1) 

200-499  (869-034-00072-0) 

500-699  (869-034-00073-8) 

700-1699 (869-034-00074-6) 

1700-End (869-034-00075-4) 

25  (869-034-00076-2) 

26  Ports: 

§§1.0-1-1.60 (869-034-00077-1) 

§§1.61-1.169  (869-034-00078-9) 

§§1.170-1.300  (869-034-00079-7) 

§§1.301-1.400 (869-034-00080-1) 

§§1.401-1.440  (869-034-00081-9) 

§§1.441-1.500  (869-034-00082-7)  . 

§§1.501-1.640 (869-034-00083-5) 

§§1.641-1.850 (869-034-00084-3) 

§§1.851-1.907  (869-034-0008&-1) 

§§1.908-1.1000  (869-034-00086-0) 

§§1.1001-1.1400 (869-034-00087-8) 

§§1.1401-End  (869-032-00088-3) 

2-29 (869-034-00089-4) 


28.00 
9.00 
50.00 
28.00 
9.00 
32.00 
12.00 

41.00 
31.00 
25.00 

32.00 
28.00 
17.00 
45.00 
17.00 
42.00 

26.00 
48.00 
31.00 
23.00 
39.00 
29.00 
27.00 
32.00 
36.00 
35.00 
38.00 
45.00 
36.00 


Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 


1998 
1998 

1998 
1998 
1998 


1998 
1998 

1998 
1998 
1998 

1997 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 

1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1997 
1998 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Compiete  CFR  Set) 


Title 


Steele  Numiaer 


Price 


30-39  (869-034-0009O-8)  25.00 

40-49 (869-034-00091-6)  16.00 

50-299 ; (869-034-00092-4)  19.00 

300-499  (869-034-00093-2)  34.00 

500-599  w (869-034-00094-1)  10.00 

600-End (869-034-00095-9)  9.00 

27  Ports: 

1-199  ; (869-032-00096-4)  48.00 

200-End  (86^4)34-00097-5)  17.00 

28  Parts:. 

1-42        (869-032-00098-1)  36.00 

43.end (869-032-00099-9)  30.00 

29  Parts: 

0-99  (869-032-00100-5)  27.00 

100-499  (869-032-00101-4)  12.00 

500-899  (869-032-00102-2)  41.00 

900-1899 (869-032-00103-1)  21.00 

1900-1910  (§§1900  to  1910.999) (869^032-00104-9)  43.00 

1910  (§§1910.1000  to  end)  ., (869-032-0010&-7)  29.00 

1911-1925  (869-032-00106-5)  19.00 

1926 (869-032-00107-3)  31.00 

1927-End (869-032-00108-1)  40.00 

30  Parts: 

1-199  (86^-032-00109-0)  33.00 

200-699  (869-032-00110-3)  28.00 

700-End  (869-032-00111-1)  32.00 

31  Parts: 

0-199  (869-032-00112-0)  20.00 

200-End (869-032-O0113-8)  42.00 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39.  Vol.  n 1900 

1-39.  Vol.  m  1800 

1-190 (869-032-00114-6)  42.00 

191-399 (869-032-00115-4)  51.00 

400-629 (869-032-00116-2)  33.00 

630-699 (869-032-00117-1)  22.00 

700-799 (869-032-00118-9)  28.00 

800-End  (869-032-00119-7)  27.00 

33  Parts: 

1-124    (869-032-00120-1)  27.00 

125-199  (869-O32-00121-9)  36.00 

200-End (869-032-00122-7)  31.00 

34  Parts: 

1-299  (869-032-00123-5)  28.00 

300-399  (869-032-00124-3)  27.00 

400-End (869-O32-00125-1)  44.00 

35  : (869-032-00126-0)  15.00 

36  Parts 

1-199 (869-032-O0127-8)  20.00 

200-299  (869-032-00128-6)  21.00 

300-End  (869-032-00129-4)  34.00 

37  (869-032-00130-6)  27.00 


Revision 
Dole 

Apr.  1. 1998 
Apr.  1. 1998 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1, 1998 

Apr.  1.  1997 
•Apr.  1. 1997 

July  1. 1997 
July  1. 1997 


July 
July 
July 
July 
July 
July 
July 
July 
July 


1.1997 
1.1997 
1.1997 
1,1997 
1.1997 
1.1997 
1.1997 
1.1997 
1.1997 


July  1.  1997 
July  1.  1997 
July  1,  1997 

July  1. 1997 
July  1. 1997 


2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 


1,1964 
1.1984 
1,  1984 
1.1997 
1.1997 
1.1997 
1.1997 
1.1997 
1.1997 


July  1.1997 
July  1. 1997 
July  1.1997 

July  1. 1997 
July  1. 1997 
July  1. 1997 
July  1, 1997 

July  1.1997 
July  1,  1997 
July  1. 1997 
July  1. 1997 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


TMe 


Stock  Number 


33  Parts: 

0-17 (86&-(B2-00131-«) 

18-End (869-032-00132-4) 

39  (869-032-00133-2) 

40  Ports: 

1-49  (869-032-00134-1) 

50-51  (869-032-00135-9) 

52  (52.01-52.1018) (869-032-00136-7) 

52  (52.1019-End) (869-032-00137-5) 

53-59  (869-032-00138-3) 

60  (869-032-00139-1) 

61-€2  (869-032-0014(^-6) 

63-71 (869-032-00141-3) 

72-80  (869-032-00142-1) 

81-85  (869-032-00143-0) 

86 (869-032-00144-8) 

87-135  (869-032-00145-6) 

136-149  (869-032-00146-4) 

150-189  (869-032-00147-2) 

190-259 (869-032-00148-1) 

260-265  (869-032-00149-9) 

266-299  (869-032-00150-2) 

300-399  (869-032-00151-1) 

400-424  (869-032-00152-9) 

425-699  (869-032-00153-7) 

700-789  (869-032-00154-5) 

790-End  (869-032-O0155-3) 

41  CtKipters: 

1,  1-1  to  1-10  

1, 1-11  to  Appendix,  2  (2  Reserved)  

3-6  „ 

7  

8  

9  

10-17 

18.  Vol.  I,  Parts  1^ 

18.  Vol.  n.  Parts  6-19 

18,  Vol.  m.  Parts  20-52 

19-100 

1-100  (869-032-00156-1) 

101  (869-032-00157-0) 

102-200  ^ (869-032-00158-8) 

201-End  (869-032-00159-6) 

42  Ports: 

1-399  (869-032-00160-0) 

40O-129  (869-032-00161-8) 

430-End  (869-032-00162-6) 

43  Ports: 

1-999  (869-032-00163-4) 

1000-end (869-032-00164-2) 

44 (869-032-00165-1) 

45  Ports: 

1-199  (869-032-00166-9) 


Price 


34.00 
38.00 
23.00 

31.00 
23.00 
27.00 
32.00 
14.00 
52.00 
19.00 
57.00 
35.00 
32.00 
50.00 
40.00 
35.00 
32.00 
22.00 
29.00 
24.00 
27.00 
33.00 
40.00 
38.00 
19.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
14.00 
36.00 
17.00 
15.00 

32.00 
35.00 
50.00 

31.00 
50.00 
31.00 


Revision 
Dote 


July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
6  July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 


997 
997 
997 

997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
997 
996 
997 
997 
997 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
997 
997 
997 
997 

997 
997 
997 

997 
997 
997 


30.00   Oct.  1. 1997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


THIe 


Stock  Numt>er 


Price 


200-499 (869-032-00167-7)  18.00 

500-1199 (869-032-00168-5)  29.00 

1200-End (869-032-00169-3)  39.00 

46  Ports: 

1-40 i (869-032-O0170-7)  26.00 

41-69 (86^-032-00171-5)  22.00 

70-89 (869-032-00172-3)  11.00 

90-139 (869-032-00173-1)  27.00 

14(V-155  (869-032-00174-0)  15.00 

156-165 (869-032-00175-8)  20.00 

166-199  (869-032-00176-6)  26.00 

200-499 (869-032-00177-4)  21.00 

500-End (869-032-00178-2)  17.00 

47  Ports: 

0-19  (869-032-00179-1)  34.00 

20-39  (869-032-00180-4)  27.00 

40-69 (869-032-00181-2)  23.00 

70-79 (869-032-00182-1)  33.00 

80-End (869-032-00183-9)  43.00 

48  CtKipters: 

1  (Parts  1-51)  (869-032-00184-7)  53.00 

1  (Parts  52-99) (869-032-00185-5)  29.00 

2  (Parts  201-299) (869-032-00186-3)  35.00 

3-6  (869-032-00187-1)  29.00 

7-14 (869-032-00188-0)  32.00 

15-28  : (869-032-00189-8)  33.00 

29-End  (869-032-00190-1)  25.00 

49  Ports: 

1-99 (869-032-00191-0)  31.00 

100-185  (869-032-00192-8)  50.00 

186-199  (869-032-00193-6)  11.00 

200-399  (869-032-00194-4)  43.00 

400-999 (869-032-00195-2)  49.00 

1000-1199  (869-032-00196-1)  19.00 

1200-End  (869-032-00197-9)  14.00 

50  Ports: 

1-199 (869-032-O0198-7)  41.00 

200-599  (869-032-00199-5)  22.00 

600-End  (869-032-00200-2)  29.00 


Revision 

Dolfl 

t 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1, 

1997 

Oct.  1, 

1997 

Oct.  1. 

1997 

Oct.  1, 

1997 

Oct.  1. 

199"/ 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1, 

199-/ 

Oct.  1, 

1997 

Oct.  1. 

1997 

Oct.  1, 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1, 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1, 

1997 

Oct.  1, 

1997 

Oct.  1. 

1997 

Oct.  1, 

1997 

Oct.  1. 

1997 

Oct.  1, 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1. 

1997 

Oct.  1, 

1997 

Oct.  1, 

1997 

CFR  Index  ond  Findings  Aids  (869-034-00049-6)  46.00      Jan.  1.  1998 

Complete  1998  CFR  set 951.00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued) 

Individual  copies 

Complete  set  (one-time  mailing)  

Complete  set  (one-time  mailing) 

^Because  Title  3  is  an  annual  compilatipn,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 


247.00 

1998 

1.00 

1998 

247.00 

1997 

264.00 

1996 

8 

The  July  1, 1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984.  containing  those 
parts. 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49.  consult  the  11  CFR  volumes  issued  as  of  July  1. 1984.  containing  those 
chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1. 
1990  to  March  31. 1997.  The  CFR  volume  issued  April  1,  1990.  should  be  retained. 

*No  amendments  were  promulgated  during  the  period  October  1. 1995  to  Septem- 
ber 30, 1996.  The  CFR  volume  issued  October  1, 1995  should  be  retained. 

6No  amendments  to  this  volume  were  promulgated  during  the  period  July  1, 1996 
to  June  30,  1997.  The  volume  issued  July  1, 1996,  should  be  retained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954, 
Pittsburgh,  PA  15260-7954.  Charge  orders  (VISA.  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 
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Other  Related  Publications 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  PR  Index 

andLSA)  607.00 

Yearly     subscription     (without     PR 

Index  andLSA) 555.00 

Individual  copies  , 8.00 

LSA  (List  of  CPR  Sections  Affected): 

Yearly  subscription  27.00 

Pederal  Register  Index: 

Yearly  subscription  25.00 

CPR  Index  and  Pinding  Aids 46.00 


Revision  Date 


daily 


1998 


JULY  1998 
CHANGES  JANUARY  2,  1998  THROUGH  JULY  31.  1998 


11 


TITLE  1 -GENERAL  PROVISIONS 

No  amendments  to  1  CFR  have  been 
published  in  the  FEDERAL  REGISTER 
since  January  1, 1998. 

TITLE  2-[RESERVED] 

The  term  'Reserved"  is  used  to  fill  in 
gaps  in  CFR  numbering.  There  is  no 
regulatory  text  to  this  title. 

TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Executive  Orders 

July  2,  1910  Revoked  in  part  by 

PLO  7324 17014 

Revoked  in  part  by  PLO  7326 

19745 

Corrected 24189 

July  2,  1910  Revoked  in  part  by 

PLO  7332 30250 

Oct.  29,  1910  Revoked  in  part  by 

PLO  7310 25231 

Nov.  23,  1911  Revoked  in  part  by 

PLO  7332 30250 

Apr.  16,  1912  Revoked  in  part  by 

PLO  7324 17014 

Apr.  19,  1912  Revoked  in  part  by 

PLO  7330 26516 

Oct.  22,  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.  17,  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29,  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  1,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  24,  1913  Revoked  in  part  by 

PLO  7330 26516 

Oct.  22,  1913  Revoked  in  part  by 

PLO  7324 17014 

Jan.  13,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  25,  1914  Revoked  in  part  by 

PLO  7324 17014 

Mar.  21,  1914  Revoked  in  part  by 

PLO  7330 26516 

Apr.  21,  1914  Revoked  in  part  by 

PLO  7324 17014 


Feb.  11,  1915  Revoked  in  part  by 

PLO  7338 30774 

Feb.  23,  1915  Revoked  in  part  by 

PLO  7324 17014 

May  4,  1915  Revoked  in  part  by 

PLO  7317 7824 

Sept.  1,  1915  Revoked  in  part  by 

PLO  7324 17014 

Feb.  19,  1916  Revoked  in  part  by 

PLO  7330 26516 

Aug.  2.  1916  Revoked  in  part  by 

PLO  7330 26516 

Oct.   13,   1916  Revoked  by  PLO 

7334 29426 

Dec.   12,   1917  Revoked  by  PLO 

7327 29426 

Feb.  25,  1919  Revoked  in  part  by 

PLO  7330 26516 

Oct.  27,  1920  Revoked  in  part  by 

PLO  7330 26516 

Apr.  17,  1926  Revoked  in  part  by 

PLO  7332 30250 

Mar.  9,  1927  Revoked  In  part  by 

PLO  7330 26516 

Feb.  14,  1933  Revoked  in  part  by 

PLO  7330 26516 

Mar.  3,  1933  Revoked  in  part  by 

PLO  7330 26516 

Nov.  16,  1933  Revoked  in  part  by 

PLO  7330 26516 

June  15,  1934  Revoked  in  part  by 

PLO  7330 26516 

1819  See  Department  of  the  Inte- 
rior notice  of  June  8.  1998 32676 

9080  Amended  by  EO  13082 26709 

9981  See  Proclamation  7108 38073 

10692  See  EO  13082 26709 

11478  Amended  by  EO  13087 „...30097 

11590  See  by  EO  13087 30097 

11958  Amended  by  EO  13091 36153 

12106  See  EO  13087 30097 

12163  Amended  by  EO  13091 36153 

12377  See  EO  13082 26709 

12473  See  EO  13086 30065 

12484  See  EO  13086 30065 

12550  See  EO  13086 30097 

12586  See  EO  13086 30097 

12656  Amended  by  EO  13074 7277 

12708  See  EO  13086 30097 

12767  See  EO  13086 30097 

12808  See  Notice  of  May  28, 1998 

29527 

12810  See  Notice  of  May  28, 1998 

29527 

12831  See  Notice  of  May  28. 1998 

29527 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  JULY  31.  1998 


TITLE  3      Executive  Orders— Con. 

12846  See  Notice  of  May  28, 1998 

29527 

12888  See  EO  13086 ...30097 

12934  See  Notice  of  May  28. 1998 

29527 

12936  See  EO  13086 30097 

12938  Amended  by  EO  13094 40801 

12947  See  Notice  of  Jan.  21, 1998 

3445 


12957 
12959 


.11099 


12960 
13059 


13010 
13035 
13061 
13072 
13073 
13074 
13075 
13076 
13077 


See  Notice  of  Mar.  4,  1998 

See  Notice  of  Mar.  4, 1998 

11099 

See  EO  13086 30097 

See  Notice  of  Mar.  4, 1998 

11099 

Amended  by  EO  13077 12381 

Amended  by  EO  13092 40167 

Amended  by  EO  13093 40357 

6041 

6467 

7277 

9086 

9719 

12381 


13078 13111 

13079 17309 

13080 17667 

Amended  by  EO  13093 40357 

13081 24385 

13082 26709 

13083 27651 

See  EO  13084 27655 

13084 27655 

See  EO  13083 27651 

13085 29335 

13086 : 30065 

13087 30097 

13088 ; „ 32109 

13089..... 32701 

13090 36151 

13091 36153 

13092 40167 


13093. 
13094. 


.40357 
.40803 


Proclamations 

7062 

7063 


.2871 
.3243 
.3245 
.4553 
.5717 


7064 

7065 

7066 

7067 5719 

7068 10289 

7069 10487 

7070 10489 


7071 10741 

7072 11983 

7073 12973 

7074 12975 

7075 16385 

7076 16667 

7077 16875 

7078 „ ^ , 17307 

7079 18111 

7080 18115 

7081 18811 

7082 19167 

7083 19795 

7084 20051 

7085 „ 20293 


7086. 
7087. 
7088. 


.20511 
.23369 
.24383 


7089 , 25145 

7090 25147 

7091 25149 

7092 25151 

7093 26415 

7094 26711 

7095 27191 

7096 27663 

7097 27813 

7098 28887 

7099 28889 

7100 30099 


01 30101 

02 30103 

03 30359 

04 31591 

05 33229 

06 33833 

07 36531 

08 38073 

09 39475 

10 40353 

11 40355 


Administrative  Orders 

Memorandums: 

March  5, 1998 12377 

June  1, 1998 31885 

July  8, 1998 -. 38277 

Notices: 

Jan.  2, 1998 653 

Jan.  21, 1998 3445 

Feb.  25,  1998 9923 

Mar.  4, 1998 11099 

May  18.  1998 27661 

May  28,  1998 29527 

May  30, 1998 30363 


JULY  1998 
CHANGES  JANUARY  2,  1998  THROUGH  JULY  31.  1998 
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.10741 
.11983 
.12973 
.12975 
.16385 
.16667 
.16875 
.17307 
.18111 
.18115 
.18811 
.19167 
.19795 
.20051 
.20293 
.20511 
.23369 
.24383 
.25145 
.25147 
.25149 
.25151 
.26415 
.26711 
.27191 
.27663 
.27813 
.28887 
.28889 
.30099 
.30101 
.30103 
.30359 
.31591 
.33229 
.33833 
.36531 
.38073 
.39475 
.40353 
.40355 


.12377 
.31885 
.38277 


...653 
..3445 
..9923 
11099 
27661 
29527 
30363 


July  28.  1998 41175 

Presidential  Determinations: 

No.  96-7  of  Dec.  27,  1995  See  No- 
tice of  May  28.  1998 29527 

No.  98-9  of  Jan.  6,  1998 3635 

No.  98-10  of  Jan.  12,  1998 « 3447 

No.  98-12  of  Jan.  28.  1998 6469 

No.  98-13  of  Jan.  30,  1998 5857 

No.  98-14  of  Feb.  9,  1998 -...9399 

No.  98-15  of  Feb.  26.  1998 12937 

No.  98-16  of  Mar.  4,  1998 13109 

No.  98-17  of  Mar.  9.  1998 14329 

No.  98-18  of  Mar.  9,  1998 14331 

No.  98-19  of  Mar.  13.  1998 14019 

No.  98-20  of  Apr.  3,  1998 18815 

No.  98-21  of  Apr.  18,  1998 26419 

No.  98-22  of  May  13.  1998 27665 

No.  98-23  of  May  23,  1998 30365 

No.  98-24  of  May  29.  1998 31879 

No.  98-25  of  May  30.  1998 31881 

No.  9&-26  of  June  3.  1998 32705 

No.  98-27  of  June  3,  1998 32707 

No.  98-28  of  June  3, 1998 32709 

No.  98-29  of  June  3. 1998 32711 

No.  98-30  of  June  15.  1998 34255 

No.  98-31  of  June  19.  1998 36149 

No.  98-33  of  July  15,  1998 39695 

TITLE  4-ACCOUNTS 

No  amendments  to  4  CFR  have  been 
published  in  the  FEDERAL  REGISTER 
since  January  1,  1998. 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

251.101  (f)  revised 2306 

317.901  (c)(2)  revised;  interim 34258 

335.103  (c)(3)(vli)  added;  interim 

34258 

351.506  Regrulation  at  62  FR  10682 

confirmed 26422 

351.606  Regulation  at  62  FR  10682 

confirmed 26422 

351.608  Regrulation  at  62  FR  10682 

confirmed 26422 

351.701  (c)(3)  revised 32694 

351.801  (a)(2)  revised ...32594 

351.802  (a)(1)  revised 32595 

410.501  (a)  amended 16877 


532.201—532.285  (Subpart  B)  Ap- 
pendix C  amended;  interim 

6472 

Appendix  B  amended;  interim 

15089 

551.104  Corrected 2304 

551.206  Corrected 2304 

551.208  (c)  heading  corrected 2304 

575.305  (d)  added;  interim 34121 

581  Authority  citation  revised 14757 

581.101  Revised 14757 

581.102  (d),  (e)  and  (f)  revised;  (k) 
added 14757 

581.103  (a)(27).   (28).   (b)(14).   (15) 
and  (c)  revised;  (a)(29).  (b)(16) 

and  (17)  added..... 14758 

581.104  (j)  removed;  (k)  redesig- 
nated as  (j) 14758 

581.105  (a)  revised 14758 

581.202  (a)  and  (b)  revised 14758 

581.303  (a)  revised ~ 14759 

581.305  (d)  and  (e)  revised..... 14759 

581.402  Revised 14759 

581.501  Revised 14759 

581  Appendix  A  revised 14759 

Appendix  B  revised 14777 

Appendixes  A  and  B  corrected 

34777 

582.305  (c)  and  (g)  revised;  (m) 

added 14787 

582.402  (a)  revised .-. 14788 

582.501  Revised 14788 

733  Re  vised 4558 

831  Authority  citation  revised 9401. 

17049 
831.108         Suspended         6-15-98 

through  10-1-99;  interim 32596 

831.114      Added;       eff.       6-15-98 

through  10-1-99;  interim 32596 

831.201  (b)(1)  revised 9402 

831.1203  (a)(5)  revised 17049 

831.1204  Revised 17049 

842  Authority  citation  revised 9402 

842.105  (b)  revised 9402 

842.205         Suspended         6-15-98 

through  10-1-99;  interim 32597 

842.213      Added;       eff.      6-15-98 

through  10-1-99;  interim 32597 

844  Authority  citation  revised 17050 

844.201  (a)  and  (c)  revised 17050 

846  Heading  and  authority  cita- 
tion revised 33233 

846.701—846.726       (Subpart       G) 

Added 33233 

870  Authority  citation  revised 9402 

870.301  (c)  added .9402 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  JULY  31,  1998 


TITLE  5     Chapter  l-Con. 

880  Added 10291 

890.101  (a)  amended 28891 

890.102  (g)  added ; 9402 

(c)(4)  removed;  (c)(5)  through 

(8)     redesignated     as     (c)(4) 

through  (7) 28891 

890.303  (b)  revised 28891 

Chapter  II— Merit  Systems  Protec- 
tion Board  (Parts  1200-1299) 

1201.31  (d)  revised 35500 

1201.41  (b)(7)  revised 35500 

Chapter  III— Office  of  Manage- 
ment and  Budget  (Parts 
1300-1399) 

1303  Authority  citation  revised 

20514 

1303.2  Revised 20514 

1303.3  Revised 20514 

1303.10  Revised 20514 

1303.20  Revised , 20515 

1303.30  (d)  and  (e)  revised 20515 

1303.40  (f)  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (d)(3);  (c)  and  new 
(d)(3)  revised 20515 

Chapter  VI— Federal  Retirement 
Thrift  Investment  Board  (Parts 
1600-1699) 

1605.2  (c)(5)  revised;  interim 4366 

(c)(5)  revised 24380 

1605.4  (c)(1)  revised;  interim .....4366 

(c)(1)  revised 24381 

Chapter  )(VI— Office  of  Govern- 
ment Ethics  (Parts  2600-2699) 

2610.102  Amended 13116 

2610.105  (b)(4)  and  (5)  amended; 
(b)(6)  added 13116 

2610.106  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b)  added; 

new  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.108  Heading  revised;  (a)  and 

(b)  amended 13116 

2610.201  (a)  and  (b)  Introductory 

text  revised;  (f)  amended 13116 

2610.204  (a)  revised;  (c)  amended 

13116 

2634.906  Amended 1S274 


Chapter  X)(V— Department  of  the 
Interior  (Part  3501) 

Chapter  XXV  Regulation  at  62 

FR  53718  confirmed 34258 

3501.101  (b)(3)  removed;  (b)(4)  and 
(5)  redesignated  as  (b)(3)  and 
(4) 34259 

3501.104  Heading  correctly  re- 
vised  20447 

3501.105  (b)(4)(ii)(E)  amended 34259 

3502.104  (a)  corrected 18501 


Proposed  Rules: 


293. 
300. 
351. 
410.. 
430.. 
532.. 


,.15787 
.13564 
.26531 
.15787 
.19411 
.34134 


534 19411 

550 18850.  35543.  39651 

890 446 

930 .8874 

1315.. .7;...... 33000 

1631 29672 

1655 29674 

2400—2499  (Chap.  XIV) 16141 

2420 36882 

2421 36882 

2422 36882 

2423 35882 

2424 19413 

2429 19413 

2470 35882 

2472 35882 

TITLE  6-[RESERVED] 

The  term  'Reserved"  is  used  to  fill  in 
gaps  in  CFR  numbering.  There  is  no 
regulatory  text  to  this  title. 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  the  Secretary 
of  Agriculture  (Parts  0—26) 

2.28  (b)(17)  added moi 

2.57  Heading  and  (a)  introduc- 
tory text  revised 35787 

6.25  (b)(l)(i)  and  (ii)  suspended 13481 

6.20—6.36  (Subpart)  Appendix  3 

amended 6233 

Appendixes  1.  2  and  3  revised 
20517 
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25  Revised;  interim 19114 

Chapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.901—28.917    (Subpart    D)    Au- 
thority citation  revised 33237 

28.909  (b)  revised „ ...33237 

28.910  (a)  revised 33237 

28.911  (a)  amended 33237 

29  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

29.8001  Table  amended 29529 

31  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

32  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

36  Regulations  at  62  FR  43430 

confirmed 35502 

51  Regulations  at  60   FR  62172 
confirmed 35502 

51.21  Revised 15277 

51.38  Revised 15277 

51.490  Revised;  interim 20522 

52  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 36502 

53  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54.27  (a)  and  (b)  amended 32966 

56  Heading  revised 13330 

Regulations  at  62  FR  43430  con- 
firmed  35502 

56.17  (a)(2)  and  (3)  removed;  new 

(a)(2)  through  (5)  added 13330 

56.36  Revised... 13330 

56.37  Amended 13331 

56.40  (a)  revised 13331 

56.76  (e)(5)  amended 13331 

58  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

70  Regulations  at  62  FR  43430 

confirmed '. 35502 

Heading  revised 40628 

70.1  Amended 40628 

70.51  Revised 40628 

70.80  Table  amended 40630 

70.110  (b)  revised 40630 

91.37  (a)  Tables  1  through  8  and 

(b)  revised;  (d)  added 16372 

91.38  Re  vised 16374 

91.39  (a)  revised 16374 


91.40  (a)  revised 16375 

93.11  Amended 16375 

93.12  (b)(1)  revised 16375 

96.20  Revised 16375 

96.21  (a)  revised 16375 

160  Regulations  at  62  FR  43430 

conflrmed 35502 

Ctiapter  11— Food  and  Nutrition 
Service.  Department  of  Agri- 
culture (Parts  210-299) 

Chapter  II  Heading  revised;  no- 
menclature change;  interim 
9727 

210.9   Regulation   at   62   FR   901 

confirmed;  (b)(20)  revised 9104 

210.19  Regulation  at  62  FR  901 

confirmed;  (f)  revised 9104 

226.2   Regulation   at  62   FR  901 

confirmed;  amended 9104 

Amended;  interim 9727 

226.4   Regulation   at   62   FR   902 

confirmed 9104 

(e)  and  (f)  amended;  interim 9728 

226.6  Regulation  at  62  FR  902 
confirmed;  (f)(9)  amended 9104 

(c)(3)  and  (k)  introductory  text 
amended:  interim 9728 

226.7  (h)  and  (j)  amended;  in- 
terim  9728 

226.12  (b)  through  (e)  removed; 
(a)  heading  and  new  (b) 
added;  interim 9728 

226.13  Regulation  at  62  FR  902 
confirmed 9104 

(d)(3)(ii)  and  (iii)  amended 9105 

226.14  Regulation  at  62  FR  903 
confirmed 9104 

226.15  Regulation  at  62  FR  903 
confirmed.. 9104 

(e)(3)  revised;  (f)  amended 9105 

226.16  (k)  added;  interim 9729 

226.17  (b)(7)  amended;  interim 9729 

226.18  Regulation  at  62  FR  903 
connrmed 9104 

(b)(  11)  amended 9105 

(a)  introductory  text  revised; 

interim 9729 

226.23  Regulation  at  62  FR  903 

confirmed 9104 

(e)(l)(i)  and  (h)(6)  amended; 
(e)(l)(iv)  and  (h)(1)  revised; 
(e)(l)(vi)  added 9105 

(d).  (e)(l)(i)  and  (iiXF)  amend- 
ed; interim 9729 
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ISA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  JULY  31.  1998 


TITLE  7     Chapter  ll-Con. 

275.3  Regulation  at  62  FR  377S5 

eff.  a-13-98 37755 

Chapter  III— Animal  ar)d  Plant 
Heaitti  Inspection  Sen^ice.  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  39215 

301  Clarification 25153 

301.45  (a)  amended:  interim 38280 

301.45-3  (a)  amended;  interim 25748, 

38280 
301.50-3  (d)  illustration  revised 

25155 

301.64  Regulation  at  62  FR  61214 

confirmed 12603 

301.64-3    Regulation    at    62    PR 

61214  conn rmed '. 12613 

301.78-3  (c)  amended;  interim 19652 

(c)  revised;  interim 19798,  20054 

(c)  amended;  interim 25750,  27440, 

31888 

301.80-2a  Revised;  interim 31602 

301.81-3  (e)  amended;  interim 4152, 

36156 

301.89-1  Amended 31599 

301.89-3  (f)  amended;  interim 1 

301.89-14  (f)(2)  amended;  (d),  (e) 
and  (f)  redesignated  as  (f).  (g) 
and  (h);  new  (d),  new  (e)  and 

(i)  added 1329 

301.89-15  Added 31699 

301.89-16  Added 31600 

301.93-3  (c)  revised;  interim  ....8836, 16878 

319.8-10  (d)  amended 31101 

319.8-11    (a)    introductory    text 

amended 31101 

319.8-17  (d)  amended 31101 

319.34  (Subpart)  Removed 13484 

319.37-1  Amended 13484 

319.37-2  (a)  table  amended 13484 

319.40-2  (c)  amended 13485 

319.56-2t  Table  amended 13485,  39215 

319.56-2W  Revised 12396 

319.56-2dd  Revised 39216 

319.59  (a)  and  (b)  amended 31101 

319.59-2  (a)  introductory  text, 
(l)(i),  (bK2)  and  (c)(2)  amend- 
ed; (a)(2)  revised;  (b)(3)  added 

31101 

319.69  (b)(1)  revised , 31102 

354.2  Table  amended 16879 


Ctiapter  IV— Federal  Crop  Insur- 
ance Corporation.  DepartmenT 
of  Agriculture  (Parts  400—499) 

400.65(>— 400.659  (Subpart  T)  Head- 
ing revised;  interim 40633 

400.651  Amended;  interim ...40634 

400.677  Amended;  interim 40631 

401  Heading  revised 29935 

401.114  Regulation  at  62  FR  63633 

confirmed 14334 

401.120  Regulation  at  62  FR  63633 

confirmed 14334 

401.122  Introductory  text  revised 

29935 

401.129  Introductory  text  revised 

34551 

402  Heading  revised;  interim 40631 

402.4  Introductory  text  revised; 

Interim 40631 

Amended;  Interim 40632 

405  Heading  revised 17053 

405.1-405.9  (Subpart)  Heading  re- 
moved  17053 

405.7   (d)  introductory   text  re- 
vised  , 17053 

425  Heading  and  authority  cita- 
tion revised 31335 

425.1—425.7  (Subpart)  Heading  re- 
moved  31335 

425.7   (d)   Introductory   text  re- 
vised  31335 

435  Heading  and  authority  cita- 
tion revised 34782 

435.1—435.7  (Subpart)  Heading  re- 
vised  34782 

435.7  (d)  introductory  text  re- 
vised  34782 

447  Heading  and  authority  cita- 
tion revised 33838 

447.1--447.7  (Subpart)  Heading  re- 
moved  33838 

447.7   (d)  introductory   text  re- 
vised  33838 

454.7  Regulation  at  62  FR  63633 
confirmed 14334 

457  Heading  revised 17054 

457.8  Amended;  interim 40634 

457.104  Regulation  at  62  FR  63633 
confirmed 14334 

457.105  Regulation  at  62  FR  63633 
confirmed 14334 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 
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457.113  Regulation  at  62  FR  63633 

confirmed 14334 

457.126  Added 33838 

457.128  Corrected 36157 

457.134  Added ; 31335 

457.136  Added 34552 

457.138  Corrected 31338 

457.140  Amended 36157 

457.150  RegvQatlon  at  62  FR  63633 

confirmed 14334 

457.156  Added 34782 

457.158  Added 17054 

457.159  Added 29935 

Chapter  VII— Farm  Service  Agen- 
cy, Department  of  Agriculture 
(Parts  700-799) 

723  Regulation  at  62  FR  15600 

confirmed 9128 

Nomenclature  change 11585 

723.103  Regulation  at  62  FR  15600 
confirmed;  (d)  amended 9128 

723.104  Amended 11582 

723.209  Regulation  at  62  FR  15600 

confirmed;   heading  revised; 

(c)  amended 9128 

723.209  Heading  and  (c)  revised; 
interim 26714 

723.210  (d)  added 11582 

723.213  (c)  removed;  (d)  redesig- 
nated as  new  (c) 11582 

723.216    (a)    introductory    text. 
(2)(li)(A)  and  (iliXA)  revised 
11582 

723.308  Amended 11582 

723.309  Introductory  text  amend- 
ed  11582 

723.409  Heading,  (a),  (b).  (e)(1).  (2) 
introductory  text  and  (f)  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 
11583 

723.501—723.504  (Subpart  E)  Re- 
vised  11583 

783.8  (c)  revised 3791 

Ctiapter  VIII— Grain  Inspection, 
Packers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Service),  Department  of 
Agriculture  (Parts  800-899) 

800.71  (a)  amended 32715 

(a)  amended;  interim 35504 

800.86  (c)(2)  Table   14  amended; 

eff.  6-1-99 20056 


801.6  Revised;  interim 34554 

801.7  Revised;  interim 35505 

810.104  (b)  amended;  eff.  6-1-99 20066 

868.1  (b)(13)  revised 29531 

868.80  (a)(1)  revised 29531 

Ctiapter  IX— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Fruits,  Vege- 
tables, Nuts),  Department  of 
Agriculture  (Parts  900—999) 

900.600  Revised 10492 

900.601  Revised  (0MB  numbers) 
10492 

905.306  (a)  Table  1  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

906.235  Revised;  interim 39699 

911.234  (Subpart)  Added 15281 

911.311  (d)  introductory  text  re- 
vised; interim 37479 

911.329  (aX2)(i).  (ii).  (iii)  and  (3) 
revised;  (a)(2Kiv)  through 
(xi)  removed;  interim 37479 

912  Removed 10493 

913  Removed 10493 

915.235  (Subpart)  Added 15281 

915.305  Revised;  interim 37480 

915.306  (a)(6)  revised;  interim 37480 

916.115  Revised;  interim 16089 

916.160  (b)  revised;  interim 16039 

916.350    (a)(4)(i).    (ii),    (iii).    (iv) 

Table  1,  (5),  (b)  and  (d)  re- 
vised; interim 16039 

916.356  (a)(1)  introductory  text, 
(iv).  (2Xi).  (3Ki).  (4)  introduc- 
tory text.  (i).  (5X1).  (6)  intro- 
ductory text.  (i).  (7Xi).  (8Xi). 
(9)(i)  and  (c)  revised;  interim 

16089 

917.110  Revised;  interim 16041 

917.150  Revised;  interim 16041 

917.178  (b)  revised;  interim 16041 

917.442  (aX4Xi).  (ii).  (iii).  (iv) 
Table  1.  (6).  (b)  and  (d)  re- 
vised; interim.. 16041 

917.459  (a)(2)  through  (5)  redesig- 
nated as  (a)(3)  through  (6); 
(a)(1)  introductory  text,  (iv) 
Table  1.  new  (3)(i).  new  (5)  in- 
troductory text,  new  (i).  new 
(6)  introductory  text,  new 
(i),  (b)  introductory  text.  (1), 
(c)  introductory  text  and  (1) 
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LSA-LIST  OF  CFR  SECTIONS  AFFEaED 


CHANGES  JANUARY  2.  1998  THROUGH  JULY  31.  1998 


TITLE  7     Chapter  IX-Con. 

revised;  new  (a)(2)  added;  in- 
terim  16042 

922.306  (a)(4)  revised;  interim 32718 

925  Nomenclature  change 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

925.215  (Subpart)  Regulation  at 

62  FR  68152  confirmed 14602 

925.304  (b)(1)  introductory  text 
amended;  (b)(l)(i)  through 
(vii)  removed;  (b)(l)(viii)  and 
(ix)  redesignated  as  (b)(l)(ii) 
and  (iii);  new  (b)(l)(i)  added; 

interim ; 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

Introductory  text,  (a)  intro- 
ductory text  and  (b)(l)(iii) 
revised;  (b)(2)  amended;  in- 
terim  .28480 

929.16  Removed 10493 

930.59  (b)  suspended  in  part;  eff. 
1-7-98  through  6-30-98;  In- 
terim  404 

Regulation  at  63  FR  404  con- 
firmed  20019 

930.100  Regulation  at  62  FR  44883 

confirmed;  (a)  revised 20023 

930.133  Added 33528 

930.141  (a)  revised;  (b)  removed 

14024 

930.158  Added : 33528 

930.159  Added;  interim 404 

Regulation  at  63  FR  404  con- 
firmed; (f)  revised ; 20019 

930.162  Added;  interim 405 

Regulation  at  63  FR  405  con- 
firmed  20019 

930.200  Revised 14024 

930.250  (Subpart)  Added;  eff.  4-28- 

98  through  6-30-98 20527 

931.231  Amended;  interim 38282 

932.230  Revised 20058 

944.106  (a)  Uble  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  ..19382 

944.503   (a)(1)   introductory   text 

and  (ii)  revised;  interim 28480 

948.216  Amended;  interim 38284 

953.253  Revised;  interim 32968 

956.202  Revised 29091 

958.240  Revised 32600 

959.237  Regulation  at  62  FR  67696 

confirmed 16392 


959.322  Introductory  text  amend- 
ed; (f)(5)  revised;  interim 9131 

Regulation  at  63  FR  9131  con- 
firmed  30579 

966.323  (a)(1).  (2)(i).  (iii)  and  (d)(3) 
revised 146 

(a)(1)  revised 12401 

979.219  Amended:  interim 4368 

Regulation  at  63  FR  4368  con- 
firmed  25389 

980.212  (b)(1)  revised 146 

(b)(1)  revised 12401 

982  Marketing  percentages 3254,  27817 

982.340  Regulation  at  62  FR  53227 

confirmed 9133 

982.432  Removed 10493 

982.457  Removed 10493 

984.347  (Subart)  Regulation  at  62 

FR  58644  confirmed 9135 

985  Marketing  percentages.... 8562, 14334, 

23371,  30582 
989  Marketing  percentages  ...11585,  29535 

989.6  Removed 10493 

989.154  Revised;  interim 39702 

989.156  Regulation  at  62  FR  60768 

confirmed 4372 

989.211  Removed 10493 

993.405  Limitation  on  handling 

20062 

997.30  (a)  revised;  interim 2850 

Regulation  at  63  FR  2850  con- 
firmed; (a)(1)  table  revised 33242 

997.40  (c)  introductory  text,  (d) 

and  (e)  amended;  interim 2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

997.101  Regulation  at  62  FR  48751 

confirmed 3255 

998.100  Heading  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  interim 

2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

998.200  Heading,  (a),  (h)(1)  and  (2) 
revised;  (h)(3)  added;  interim 

2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

(a)(1)  table  revised 33243 

998.409  Regulation  at  62  FR  48751 

confirmed 3255 

999.600  Regulation  at  62  FR  50243 

confirmed 12979 
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Chapter  XI— Agricultural  Market- 
ing Service  (Marlceting  Agree- 
ments and  Orders;  Miscellane- 
ous Commodities),  Department 
of  Agriculture  (Parts  1200-1299) 

1205.510    (b)(2)  and   (3)(il)   table 

revised 27819 

Ctiapter  XIII— Norttieast  Dairy 
Compact  Commission  (Parts 
1300-1399) 

1301  Referendum  results  notice 

10111 

1301.13  (e)  added 10110 

1361  Added;  interim 37756 

1371  Added:  interim 37758 

Ctiapter  XIV— Commodity  Credit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400-1499) 

1412.201    Regulation    at    62    FR 
55152  confirmed;  (c)  revised 
33103 

1412.206  (a)  revised 31103 

1412.207  Regulation  at  62  FR 
55152  confirmed;  (d)(1)  and  (2) 
revised 33103 

1412.302  Regulation  at  62  FR 
55152  confirmed 33103 

(b)  revised 31104 

1412.303  Regulation  at  62  FR 
55152  confirmed 33103 

(a)(2)   and    (4)    revised;    (a)(6) 
added 31104 

1412.304  Regulation  at  62  FR 
55152  confirmed 33103 

(b)  revised 31104 

1425  Revised;  interim 17312 

1485.11  Amended 29940 

Corrected 32041 

1486.13  (c)(3)(i)  removed;  (c)(3)(ii) 
through  (xii)  redesignated  as 
(c)(3)(i)  through  (xi) 29940 

1485.14  (c)(4)  revised;  (d)(2) 
amended;  (d)(3)  removed 29940 

1485.16  (a)(1).  (b)(6).  (7).  (9).  (c)(8). 
(25).  (d)(3)  and  (h)(3)  revised; 
(a)(2)  removed;  (a)(3)  redesig- 
nated as  (a)(2);  (b)(ll)  added 

29940 

(bX6)     correctly     designated; 
(bXll)  and  (cX8)  corrected 32041 

1485.20  (a)(3)(vi)  revised 29941 


1486.21  Revised 29941 

Corrected 32041 

1496  Authority  citation  revised 

11104 

1496.5  (b)(1)  and  (f)  revised 11104 

1499.8  (b)(4)  and  (cX2)  amended: 

interim 8837 

Ctiapter  XVII-Rural  UHlities  Sen^- 
ice.  Department  of  Agriculture 
(Parts  1700-1799) 

1700  Added 16085 

1700.28  (b)  and  (c)  corrected .....18307 

1700.30  (b)  corrected 18307 

1703.102  Amended 3637 

1703.103  (aX3)  amended 3637 

1703.107  (aX5)  revised 3637 

1703.109    (h)    introductory    text 

amended 3637 

1703.113  (b)  ajnended;  (c)  revised 

3637 

1703.122    (e)    introductory    text 

amended 3637 

1724  Revised 35314 

1728  Authority  citation  revised 

11590 

1728.97  (b)  amended 11591 

1730  Added 3450 

1773  Nomenclature  change ...38722 

1773.2  Amended 38722 

1773.3  (d)(2)  removed;  (d)(3)  and 
(4)  redesignated  as  (d)(2)  and 
(3);  (d)  introductory  text.  (1). 
new  (2).  new  (3)  introductory 
text,  (ii)  and  (e)  revised 38722 

1773.5  (c)  introductory  text  and 
(6)(iii)  revised 38722 

1773.6  (a)(6)  revised 38722 

1773.30  (a)(3)  removed;  (aX4)  re- 
designated   as    (a)(3);    (a)(2) 

and  new  (3)  revised 38722 

1773.31  Amended 38723 

1773.32  Revised 38723 

1773.33  Removed;  new  1773.33  re- 
designated fi*om  1773.34; 
(eXlXi).  (il)  introductory 
tex.  (C),  (iii)  and  (2Xiii)  re- 
vised; (eXlXiiXE)  removed; 
(e)(2)(iv)  added 38723 

(eXlXil)(C)  amended 40169 

1773.34  Redesignated  as  1773.33 38723 

1773  Appendix  A  amended 38724 

Appendix  B  amended 38728 

Appendix  C  revised 38733 

Appendix  D  added 38734 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  JULY  31.  1998 


TITLE  7     Chapter  XVII-Con. 

Appendixes  A  and  B  amended 


.40169 


Chapter  XVIII— Rural  Housing 
Service,  Rural  Business-Cooper- 
ative Service,  Rural  Utilities 
Service,  and  Farm  Service 
Agency,  Department  of  Agri- 
culture (Parts  1800-2099) 

1806  Comment  period  reopened 
1910  Comment  period  reopened 
1922  Comment  period  reopened 
1930  Authority  citation  revised 


.29091 
.29091 
.29091 
...2135 


1930.122  (b)(4)(i)(A)(/)  amended 2136 

1940.560  Added;  interim 39458 

1942.5  (b){l)(ii)(D)  removed; 
(b)(l)(ii)(E)  through  (L)  re- 
designated as  (b)(l)(ii)(D) 
through  (K);  (a)(l)(iii).  (b)(1) 
introductory  text,  new 
(ii)(G).  (c)  introductory  text, 
(2)  and  (3)  amended 16089 

1944  Comment  period  reopened 

29091 

1948  Authority  citation  revised 

6052 

1948.101—1948.150  (Subpart  C)  Re- 
moved  6052 

1951  Authority  citation  revised 

6052 

Comment  period  reopened 29091 

1951.211  Amended 16089 

1951.214  Amended 16089 

1951.215  (a)(1)  revised 16089 

1951.852  (b)  amended 6052 

1951.853  (a)  amended;  (b)(2)(ix)  re- 
vised  6053 

1951.883  (a)(2)  revised 6053 

1951.901  Amended 6628 

1951.909  (e)(2)(vii),  (viii)  intro- 
ductory text,  (A).  (h)(3)(viii) 
and  (j)  revised;  (k),  (1)  and 

(m)  removed 6628 

1951.914  Revised 6629 

1951.950  0MB  number 

1951  Exhibit  D  removed 

1956  Comment  period  reopened 

29091 

1956  Comment  period  reopened 

29091 


1962.1—1962.50   (Subpart   A)   Re- 
moved  29342 

1962.30  Revised '. 20297 

1962.47  Revised 29341 

1965  Comment  period  reopened 

29091 

1966.12  Revised 20297 

1980.108  (a)(l)(iii)  and  (d)  revised; 

(a)(l)(v)  and  (vi)  added 20298 

(a)(l)(vi)     introductory     text 
correctly  revised; 

(a)(l)(vi)(A)  corrected 36158 

1980.175  (h)(3)  added 20299 

2003.10  (c)  toble  corrected 3255 

Ctiapter  XXX-Office  of  ttie  Chief 
Financial  Officer,  Department  of 
Agriculture  (Parts  3000-3099) 

3017.105  Amended 27667 

Chapter  )00(V— Rural  Housing 
Service,  Department  of  Agri- 
culture (Parts  3500-3599) 

3550  Comment  period  reopened 

29091 

3565  Added;  interim 39458 

Chapter  XLII— Rural  Business-Co- 
operative Service  and  Rural 
Utilities  Service,  Department  of 
Agriculture  (Part  4200-4299) 

4274  Added 6053 

Proposed  Rules: 

1 24467 

28 14839 

29 ; 19414,19415 

46 40842 

52 35544 

56... 31362 

59 27502 

70 31362 

205 5286,  6498,  9975 

210 24686,  25569,  27162 

220 24686,  25569.  27162 

246 19415,38343 

271 24985,  26260 

272 29304 

273 27511,  29304 

274 27511 

278 24985,  26250 

279 24986,  26250 

301 4198,16908 
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318 31675 

319 3844.  4198,  23683.  29675.  30646.  40193 

406 4399 

457 4399.38761 

610 446 

723 5285 

735 28488 

800 14840.  15104 

868 2353 

905 ^ 38347 

911. 6679 

915 6679 

920 30655 

924 38349 

927 39037 

928 35164 

930 3048,20274 

932 7732 

956 15787.  17125 

958 5472,  26999.  36194 

980 5472 

981 , 33010.  39755 

987 39757 

993 9160 

1001 3667.  4802,  9686,  9689,  12417,  32147 

1002 3667,  4802,  9689,  12417,  32147 

1004 3667,  4802,  9689,  12417.  32147 

1005 3667.  4802,  9689.  12417.  32147.  39039 

1006 3667,  4802,  9689,  12417,  32147 

1007 3667,  4802,  9689,  12417.  32147.  39039 

1012 3667,  4802,  9689,  12417,  32147 

1013 3667,  4802,  9689,  12417,  32147 

1030 3667,  4802,  9689,  12417,  32147 

1032 3667.  4802,  9689,  12417.  32147 

1033 3667,  4802,  9689,  12417.  32147 

1036 3667,  4802.  9689.  12417.  32147 

1040 3667,  4802,  9689,  12417.  32147 

1044 3667,  4802,  9689,  12417,  32147 

1046 3667,  4802.  9689,  12417,  32147,  39039 

1049 3667.  4802,  9689,  12417,  32147 

1050 3667,  4802,  9689,  12417,  32147 

1064 3667.  4802,  9689,  12417.  32147 

1065 3667.  4802.  9689,  12417,  32147 

1068 3667.  4802,  9689,  12417,  32147 

1076 3667,  4802,  9689,  12417,  32147 

1079 3667,  4802.  9689,  12417,  32147,  40068 

1106 3667,  4802,  9689,  12417,  32147 

1124 3667,  4802.  9689,  12417.  32147 

1126 3667,  4802.  9689.  12417.  32147 

1131 .3667,  4802,  9689,  12417,  32147 

1134. 3667.  4802.  9689.  12417,  32147 

1135 3667,  4802,  9689.  12417,  32147 

1137 3667.  4802,  9689.  12417.  32147 

1138 3667.  4802,  9689.  12417.  32147 

1139 3667.  4802.  9689,  12417,  32147 

1160 28292 


1205. 15836 

1209 3848 

1230 ..31942 

1300-1399  (Ch.  Xm) 23231 

1301 1396.  3267.  31943.  40069 

1304 31943 

1306 31943 

1468..... 16142 

1499 8879 

1710 17127.24995 

1714 17127.24995 

1728 17128 

1753 38503 

1755 8582.  17738.  36377 

3015 7734.  28294 

3016 7734,  28294 

3019 7734.28294 

3200 3481 

4284 5474 


TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  Justice  (Parts  1-499) 

1.1  (q)  revised;  interim 19383 

3  Authority  citation  revised 27448. 

31894 

Technical  correction 32288.  35309 

3.1  (b)(12)  added;  interim 27829 

(a)(1)  revised;  (a)(4).  (5)  and  (6) 

added 31890 

3.6  (a)  amended 27448 

3.19  (h)  and  (i)  added 27448 

3.43  Added;  interim 31894 

(b)(4)(iv)(c).  (c)  and  (d)  cor- 
rectly        designated         as 

(b)(4)(iv)(C).  (d)  and  (e) 35117 

Corrected 36992 

103.1  Regrulation  at  58  FR  69210 
confirmed 1334 

(f)(3)(iii)(MM)  amended; 
(f)(3)(ili)(NN)  removed;  in- 
terim  12984 

103.2  (aXD.  (7).  (b)(9).  (10)  head- 
ing.  (i).  (13).  (14)  and  (e)  re- 
vised; interim 12984 

103.7  Regulation  at  58  FR  69210 

confirmed 1334 

(b)(1)  amended;  interim 12986.  30108 

204  Authority  citation  revised 12986 
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TITLE  8     Chapter  l-Con. 

204.3  (cXlKiii)  amended;  (c)(l)(iv) 
and  (vi)  removed;  (c)(l)(v)  re- 
designated as  (c)(l)(iv);  (c)(3) 
added:  interim 12986 

204.4  (f)(l)(iv)  removed;  (d)(1) 
amended;  interim 12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  from  207.7 
3795 

207.9  Redesignated  from  207.8 3795 

208.7  (aX2)  revised;  interim 12986 

208.9  (b),  (c).  (d)  and  (f)  revised 
3796 

208.10  Revised;  interim 12986 

208.14  (b)(2)  revised;  interim 12986 

209.1  (b)  amended;  interim 12986 

Revised;  interim 30109 

209.2  (c)  amended;  interim 12986 

(a)(1)    introductory    text,    (2), 

(b),  (e)  and  (f)  amended;  (c) 

and  (d)  revised;  interim 30109 

211.1      (a)      introductory      text 

amended 39218 

212.1  Regulation  at  58  FR  69210 
confirmed 1334 

212.5  Regulation  at  61  FR  36611 
confirmed 31896 

213a  Clarification 27193 

214  Suspension  of  applicability 

31874 

214.2  Regulation  at  58  FR  69210 
confirmed;  (e)(22)  revised 1334 

(f)(5)(v)    and    (6)(i)(F)    added; 
(f)(9)(i)  and  (li)(A)  amended 
31873 

(s)  revised 32115 

214.6  (b)  revised 1335 

235.1  Regulation  at  58  FR  69217 

confirmed 1334 

236  Authority  citation  amended 

27449 

Technical  correction 32288 

236.1  (c)(2)  through  (5)  redesig- 
nated as  (cX8)  through  (11); 
(c)(1),  new  (11)  and  (d)(4)  re- 
vised; new  (c)(2)  through  (7) 

added 27449 

240  Technical  correction 35309 

240  Authority  citation  revised 27829 

240.1  (a)  amended;  interim 27829 

240.11  (aXD  amended;  interim 27829 

240.31  Amended;  interim 27829 


240.41  (a)  amended;  interim 27829 

Corrected 39121 

244.6  Revised;  interim 12987 

245  Technical  correction 35309 

245    Authority  citation  revised 

27829 

245.7  (a)  revised;  interim 12987 

245.13    Added;  interim 27829 

264.2  (cXlXiii)  and  (2)(iii)  re- 
moved; (c)(3)  amended;  (d) 
through  (h)  redesignated  as 

(e)     through     (i);     new     (d) 

added;  interim 12987 

264.5  (e)(l)(iv)  removed;  (eX3Xi) 
and  (ii)  redesignated  as 
(e)(3)(ii)  and  (iii);  new 
(e)(3)(i)  added;  new  (eX3)(iii) 

amended;  interim 12987 

Corrected 17489 

273  Added 23655 

274a  Technical  correction 35309 

274a.l2  Regulation  at  58  FR  69217 

confirmed 1334 

(c)(9)  amended;  interim 27833 

274a.l3  (d)  amended;  interini 27833 

(d)  corrected 39121 

299  Technical  correction 35309 

299.1  Table  amended 3797.  32117 

Table  amended;  interim 12987,  27834 

299.5  Table  amended 3797 

Table  amended;  interim 12987,  27834 

316.4  (a)(2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (b)  redesig- 
nated as  (a)(3)  and  (c);  new 
(b)  added;  interim 12987 

332.2  Amended;  interim 12987 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f);  interim 12987 

(b)  added;  interim 12988 

Proposed  Rules: 

3 2901 

103 1775 

208 31945 

214 30415.  30419 

236 39759 

274a 5287,16909 

292 „ 2901 

299 '. 5287 
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TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

2  Policy  statement 3017 

2.131  (d)  added 10498 

3  Policy  statement 3017 

Authority  citation  revised 10498 

3.2  (a)  amended 10498 

3.3  (a)  amended 10498 

3.5  (a)  amended , 10498 

3.6  (a)(2)(x)  and  (xi)  amended; 
(aX2)(xii)  added 3023 

(aX2)(x)  revised:  interim 37482 

3.11  (a)  amended 3023 

3.14  (aX9)  amended 3023 

3.15  (d)  amended 10498 

(e)  amended .10499 

3.18  (d)  amended 10499 

3.19  (a)(1)  and  (3)  amended 10499 

3.100—3.118  (Subpart  E)  Author- 
ity citation  removed 2 

3.100  (a)  Footnote  1  redesignated 

as  Footnote  6 2 

3.102  (c)  Footnote  5  redesignated 

as  Footnote  7 2 

3.104  (b)(l)(i)  Footnote  2  redesig- 
nated as  Footnote  8 2 

3.125—3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3.136—3.142    Authority    citation 

removed 2 

50.1  Amended;  interim 34263 

50.2  Amended;  interim 34264 

50.3  (a),  (b)  and  (c)  amended;  (d) 
redesigntated  as  (e);  new  (d) 
added;  interim 34264 

50.4  Heading  revised;  (a),  (b)  in- 
troductory    text     and     (3) 
amended;  (c)  added;  interim 
...34264 

50.5  Amended;  interim 34264 

50.6  Introductory  text,  (d)  and  (e) 
amended;  interim 34264 

50.7  (a)  and  (b)  amended;  interim 
34264 

50.8  Amended;  interim 34264 

50.9  Amended;  interim 34264 

50.10  Amended;  interim 34264 

50.11  Amended;  interim 34264 

50.12  Amended;  interimi 34264 


50.14  Introductory  text,  (d),  (e) 
introductory  text.  (2Xi).  (11) 
and  (f)  amended;  interim 34264 

51.1  Amended;  interim 15284 

51.3  (a)  revised;  interim 15284 

71.20  (a)  amended 32119 

77.1  Amended;  interim 8840,  30583 

78.4  Regulation  at  62  FR  53532 
confirmed 3638 

78.41  (a)  and  (b)  amended;  in- 
terim  14336.  19170.  19653 

(a)  and  (b)  amended;  Interim 

34266 

Regulation  at  63  FR  19170  con- 
firmed  37243 

78.43  Amended;  interim 34266 

85.1  Amended 17316 

85.6  (c)(2)(iii).  (iv)  and  (v)  amend- 
ed  17316 

92  Technical  correction 1889 

93  Technical  correction 1889 

Effective  date  conHrmation 15285 

Notice 37483 

93.301  (hX6)  and  (7)  amended... 6064.  40008 

93.308  (aXD  amended 3640 

93.324  Amended 3640 

93.326  Amended 3640 

94  Technical  correction 1889 

94.9  Regulation  at  62  FR  43925 
confirmed 12604 

94.10  Regulation  at  62  FR  43925 
confirmed 12604 

94.18  Heading,  (a)  and  (b)  revised; 

interim 408 

(a)(2).  (3)  and  (b)  corrected 4347 

95  Technical  correction 1889 

96  Technical  correction 1889 

96.2  Heading  and  (b)  revised;  in- 
terim  408 

97  Technical  correction 1889 

97.2  Table  amended 16882.  29343 

98  Technical  correction 1889 

130  Technical  correction 1889 

130.20  Regulation  at  62  FR  61007 

confirmed 18117 

130.49  Regulation  at  62  FR  61007 

confirmed 18117 

145.1  Amended ....40009 

145.3      (c)      introductory      text 

amended 40010 

145.5  (c)  amended ...40010 

145.10  Introductory  text  and  (b) 

amended 40010 

145.14  (aXD,  (bXD  and  (3)  amend- 
ed  3 
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Introductory    text    and    (a)(5) 
amended 40010 

145.23  (b)(2)(lii).  (c)(l)(ii)(C), 
(e)(1)  introductory  text. 
(ii)(B).  (3).  (f)(3).  (f)(5)  and 
(g)(3)  amended 3 

145.33  (b)(2)(iii).  (c)(l)(ii)(C). 
(d)(l)(vi).  (e)(1)  introductory 
text.  (ii)(B).  (3).  (f)(3),  (gr)(3) 
and  (i)(l)(v)  amended 3 

145.43  (b)(2)(iii).  (d)(2)  and  (e)(2) 

amended 3 

145.53  (b)(2)(iii)  amended 3 

145.61—145.63  (Subpart  F)  Added 

40010 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 

147.7  Footnote  5.  (b)(l)(vii).  (d)(2) 
introductory  text  and  (viii) 
amended 3 

147.8  Introductory  text  amended 
3 

147.11  (b)(1).  (4).  (5)  and  (7) 
amended 3 

147.12  (a)(3)  Footnote  11  and 
(b)(3)(ii)(a)  Footnote  12 
amended 3 

147.22  (c)  amended 3 

147.24  (b)(3)  and  (c)  amended 3 

Chapter  III— Food  Scrfety  and  In- 
spection Service.  Meat  and 
Poultry  Inspection.  Department 
of  Agriculture  (Parts  300—599) 

310.25  Regulation  at  62  FR  61009 
withdrawn 1735 

317.363   (b)(3)  Introductory   text 

and  (i)  amended;  interim 7281 

319.104  (d)  amended .148 

381  Notice 40010 

381.118  (f)  added 11360 

381.463   (b)(3)   introductory   text 

and  (i)  amended;  interim 7281 

391J4otice 40010 

417  Notice  of  compliance 4560,  4562, 

11104 
Policy  sUtement .15739 


Proposed  Rules: 


1.. 

2... 
54. 
71. 
79. 


.34333.  40844 

.....34333 

3671 

3849 

3671 


92 12700 

93 12700,26099 

94 12700,19667 

95 12700 

96 12700 

97 12700 

98 12700 

130 12700,  24473.  29061,  40200 

145 12036 

200 16913 

205 31130 

301 17959 

1797 


304. 
305. 
308. 
309. 


; 1797 

7319 

40381 

310 1800.40381 

318 7319. 17959,  19852 

320 17959 

327 1797 

335 1797 

381 1797.  7319. 19852.  40381 

417 40381 

500 .» 1797 

TITLE  10-ENERGY 

Ct^apter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

1.3  (c)  amended 15740 

1.25  (h)  removed;  (I)  through  (1) 

redesignated  as  (h)  through 

(k) 15741 

1.30  Undesignated  center  heading 

and  section  added 15741 

1.31  Redesignated  as  1.32;  undes- 
ignated center  heading  and 

new  1.31  added 15741 

1.32  Redesignated  as  1.33;   new 

1.32  redesignated  from  1.31; 

(b)  revised;  (d)  removed 15741 

1.33  Redesignated  as   1.34;   new 

1.33  redesignated   fl-om   1.32 

and  revised 15741 

1.34  Removed;  new  1.34  redesig- 
nated ftom  1.33  and  revised 
15741 

1.38  Removed 15741 

1.39  Heading   and   introductory 

text  revised 15742 

2.205  (i)  revised 31850 

2.802  (b)  introductory  text,  (e) 

and  (g)  revised 15742 

2.1007  (a)(2)  revised 15742 

4.4  (i)  revised 15742 
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4.5  Revised 15742 

7.22  (a)  and  (b)  revised 15742 

9.8  (b)  revised 2876 

9.11—9.45  (Subpart  A)  Revised 2876 

9.21  (b),  (c)  introductory  text  and 

(f)  corrected 12988 

9.45  Heading  and  (b)  corrected 12988 

9.53  (a)  and  (b)  amended 15743 

9.64  (b)  amended 15743 

9.60  (a)  amended 15743 

9.65  (a)  introductory  text  and  (b) 
amended 15743 

9.66  (a)(1)  introductory  text,  (2), 
(3)  and  (c)(2)  amended;  (b)  re- 
vised  15743 

9.69  (a)  amended 15743 

9.85  Amended 15743 

11.15  (e)(1)  revised 25156 

15.3  Revised 15743 

15.36  (c)  introductory  text  re- 
vised  16743 

16.1  (e)  revised 15743 

20.1003  Amended 39481 

20.1101  (b)  revised 39482 

20.1201  (a)(2)(i)  and  (c)  revised 39482 

20.1203  Introductory  text  revised 

39482 

20.1206  (a)  revised 39482 

20.1208  Heading,  (a),  (c)  introduc- 
tory text,  (2)  and  (d)  revised 

39482 

20.1601  (a)(2)(i)  and  (iii)  revised 

39482 

20.1502  (a)(3)  redesignated  as 
(a)(4);  new  (a)(3)  and  (b)(3) 
added;  (a)  introductory  text, 

(2),  (b)(1)  and  (2)  revised 39482 

20.1903  (d)  added 39482 

20.1906  (d)  introductory  text  re- 
vised  39482 

20.2101  (b)  and  (c)  redesignated  as 
(c)  and  (d);  new  (b)  added; 

new  (d)  revised 39483 

20.2106  (a)(1)  through  (4)  revised 

39483 

20.2202    (a)(l)(ii),    (b)(lKii)    and 

(d)(2)  revised 39483 

25  Appendix  A  revised..... 26157 

30  Technical  correction 13773 

30.1  Re  vised 1895 

30.8  (b)  revised 29541 

30.10  Revised 1896 

30.36  (f)(2)  revised 29541 

30  Appendixes  D  and  E  added 29542 

32  Technical  correction 13773 

32.1  (b)  revised 1896 


32.14  (d)  revised 32971 

32.54  (a)  amended 39483 

34  Notice 32971 

34.27  (e)  revised 37061 

34.41  (d)  added 37061 

34.42  (d)  revised 37061 

34.43  (a)(2)  and  (h)  revised;   (i) 
added 37061 

35.18  Re  vised 31607 

35.641  (a)(2)(i)  and  (ii)  revised 39483 

35.643  (a)  introductory  text  and 

(1)  revised 39483 

36.23  (g)  revised 39483 

39.33  (a)  revised 39483 

39.71  (b)  amended 39483 

40  Technical  correction 13773 

40.2  Revised 1896 

40.10  Revised 1896 

40.36  (e)(2)  introductory  text  re- 
vised  29543 

50  Technical  correction 1335, 13773 

50.1  Re  vised 1897 

50.5  Re  vised 1897 

50.68  Removed 9408 

50.75  (e)(2)(iii)  introductory  text 

revised 29543 

52  Authority  citation  revised 1897 

Technical  correction 13773 

62.1  Revised 1897 

62.9  Added 1897 

60  Technical  correction 13773 

60.1  Re  vised 1898 

60.11  Revised 1898 

60.21  (b)(3),  (4)  and  (c)(10)  revised 

26961 

60.31  (b)  revised ....26961 

60.41  (c)  revised ...26961 

60.78  Added .26961 

61  Technical  correction 13773 

61.1  (c)  revised 1898 

61.9b  Revised ....1898 

70  Technical  correction ........13773 

70.2  Re  vised 1898 

70.10  Revised 1899 

70.24  (d)  revised 9403 

70.25  (0(2)  introductory  text  re- 
vised  29644 

71  Technical  correction 13773 

71.0  (f)  added 1899 

71.11  Added 1899 

71.63  Revised 32605 

72  Technical  correction 13773 

72.2  (£)  revised 1900 

72.12  Revised .- 1900 

72.24  (0)  revised 26961 

72.30  (c)(2)  introductory  text  re- 
vised  29544 
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TITLE  10  Chapter  l-Con. 

72.180  Revised 26961 

73.1  (b)(6)  revised 26962 

73.50  Introductory  text  revised 
26962 

73.51  Added 26962 

73.71  (b)(1)  and  (c)  revised 26963 

74.51  (a)  introductory  text  re- 
vised  26963 

75.4  (k)(5)  revised 26963 

76  Authority  citation  revised 15743 

76.7  (e)(3)  revised 15744 

110  Technical  correction 13773 

110.1  (a)  revised 1900 

110.7b  Revised 1900 

110.131  (a)  revised 15744 

140.7  (a)  and  (c)  revised;  (d)  added 

31861 

140.11  (a)  introductory  text  and 

(4)  re  vised 39016 

150  Technical  correction 13773 

150.2  Revised 1901 

170.12  (g)  and  (h)  revised 31851 

170.20  Revised 31851 

170.21  Introductory  text  and 
table  amended 31851 

170.31  Revised 31852 

171.13  Revised 31857 

171.15  (b),  (c)  introductory  text, 

(1).  (2),  (e)  and  (f)  revised 31857 

171.16  (c)  introductory  text, 
table,  (1),  (4),  (d)  and  (e)  re- 
vised  31858 

171.19  Revised 31861 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

430.2  Amended 13315 

430.21^30.27  (Subpart  B)  Regu- 
lation at  62  FR  53510  con- 
firmed  9390 

430.22  (b)(6)  added 13316 

430.23  Heading  revised;  (s) 
through  (V)  added 13316 

430.24  (s)  through  (v)  amended 13316 

430.27    (a)(1),    (b)(l)(iii)    and    (1) 

amended 13316 

430.21—430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Appendix  T  added 13317 

Appendix  Jl  corrected 16669 

Appendix  E  revised 26008 

Figures  1  through  7  correctly 

added 38737 

430.31—430.33  (Subpart  C)  Head- 
ing revised 13317 

430.31  Revised 13317 


430.32  Heading  and  Introductory 
text  revised;  (o)  through  (r) 
added 13317 

430.33  Revised 13318 

430.40  Revised ; 13318 

430.41  Revised 13318 

430.47  (a)(1)  amended 13319 

430.49  (a)  amended ....13319 

430.50  (a)  and  (b)  amended 13319 

430.60  Revised 13319 

430.61  (a)(4)  amended 13319 

430.62  Revised;  eff.  in  part  3-18-99 
13319 

430.63  (a)  amended 13321 

430.70  (a)(1)  introductory  text  (3) 

and  (6)(i)  revised 13321 

430.73  Introductory  text  amend- 
ed  13321 

430.60—430.75  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

600.27  (b)(2)(i)(A)  revised; 
(b)(2)(i)(B)  amended; 
(b)(2)(i)(C)  removed; 
(b)(2)(i)(D)  redesignated  as 
(b)(2)(i)(C) 10503 

600.400-600.417  (Subpart  E)  Re- 
moved  29942 

Ctiapter  X— Department  of  Energy 
(General  Provisions)  (Parts 
1000-1099) 

1010  Authrority  citation  revised 

30111 

1010.102  Amended 30111 

1010.105  Removed 30111 

Ctiapter  )(V— Office  of  ttie  Fed- 
eral Inspector  for  ttie  Alaska 
Natural  Gas  Transportation  Sys- 
tem (Parts  1500-1599) 

Chapter  XV  Removed 13486 

Chapter  )(VII— Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ments  27667 

Proposed  Rules: 

1 11169 

2 5315.16046 

20 38511 

33 14381 
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50 3052,  3673.  20136.  29357.  39522.  40665 

70 27870.29357 

71 8362.  34335 

72 12040. 13372.  31364.  39526 

140 16046.  17130 

170 16046 

171 16046.  17130 

430 2186.  3053.  9975. 10571.  16446.  16706. 

16707,  29357 

431 34758 

490 19372.  40202 

625 17260 

708 * 374 

835 28495 

TITLE  11 -FEDERAL  ELECTIONS 

Proposed  Rules: 

1—9099  (Ch.  I) 4404 

35 39763 

100 8363,10783 

102 37722 

103 37722 

106 37722 

114 3851,  10783.  29358 

9003 33012 

9033 ....: 33012 

TITLE  12-BANKS  AND  BANKING 

Chapter  I— Comptroller  of  tt)e 
Currency,  Department  of  ttie 
Treasury  (Parts  1 — 1 99) 

4.6  Revised ...16380 

9.101  Added 6473 

10  Revised 29094 

10.2  (c)  corrected 35309 

32.2  (b)  revised 15746 

32.3  (c)(4)(ii)(B)    and    (6)(liKB) 
amended 15746 

32.4  Revised 15746 

Ctiapter  II— Federal  Resen^e 
System  (Parts  200-299) 

202  Appendixes  A  and  C  amended 

16394 

204.3  (c)  revised 15071 

205.4  (c)  added:  interim 14532 

207  Removed 2820 

ore  margin  stock  lists 3804 

208  Authority  citation  revised 37637 

208.1—208.7  (Subpart  A)  Revised 

37637 

208.20-208.25    (Subpart    B)    Re- 
vised  37641 


208.26  Revised 16380 

208.30—208.37  (Subpart  C)  Revised 

37646 

208.40—208.45    (Subpart    D)    Re- 
vised  37652 

208.50—208.51    (Subpart    E)    Re- 
vised  37655 

208.60—208.64  (Subpart  F)  Added 

37655 

208.100—208.101       (Subpart       O) 

Added 37658 

209  Revised 37663 

216  Removed 37665 

220  OTC  margin  stock  lists.. ..3804.  23195. 

40012 

220.1  Revised ...2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised 2823 

220.5  Revised ^ 2824 

220.6  Revised 2824 

220.7  Revised ^ 2824 

220.8  Revised 2825 

220.9  Revised 2828 

220.10  Revised 2826 

220.11  Revised - 2826 

220.12  Revised 2827 

220.13  Removed 2827 

220.14  Removed 2827 

220.15  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.126  Removed 2827 

221  Revised 2827 

OTC  margin  stock  lists 3804 

224  Authority  citation  revised 2839 

OTC  margin  stock  lists 3804.  23195. 

40012 

224.1  (a)  and  (b)(1)  amended.... 2839 

224.2  Introductory  text  amended 
2839 

224.3  Revised 2839 

225  Authority  citation  revised 30370 

225.200  (bK4)(l)  revised 14804 

225  Appendix  D  amended 30370 

226  Dollar  amount  adjustment 
notice 6474 

226  Appendix  H  corrected 2723 

Supplement  I  amended 16674—16678 

Supplement  I  corrected 33990 

230.4  (bX6Kiii)  amended , 40637 

230.8  (c)(6)(iii)  revised 40638 

230  Appendix  A  amended 40638 

250.120  Removed 37659 

250.121  Removed 37659 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  JULY  31.  1998 


TITLE  12  Chapter  ll-Con. 

250.122  Removed 37659 

250.123  Removed ; 37659 

250.140  Removed 37659 

250.161  Removed 37659 

250.162  Removed 37659 

250.300—250.302         Undesignated 

center  heading  and  sections 
removed 37659 

265.11  (f)  revised 2839 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Ports 
300-399) 

Chapter  III  Policy  statement 25157 

303.2      (a)      introductory      text 

amended 17074 

303.5  (d)  removed 17074 

303.6  (f)(l)(ii)(A)  and  (C)  revised 
17074 

303.7  (a)  heading.  (l)(i).  (ii)(A). 
(iiiXD)  and  (b)(4)(ii)  revised; 
(f)(2)(i)  amended;  (f)(2)(ii)  re- 
moved  17074 

303.8  (f)  removed 17074 

309.1  Re  vised 16404 

309.2  (e)  revised 16404 

309.4  Re  vised 16404 

309.5  Re  vised 16404 

309.6  Amended 16408 

325.103  (0)  revised 17074 

326.1  (c)  amended 17075 

326.8  (a)  and  Footnote  3  revised 

17075 

327  Authority  citation  revised 17075 

327.1  (b)(2)  revised 17075 

327.4  (a)(l)(i)(B)(i).  (2).  (ii)(B)(i) 

and  (2)  revised 17075 

329.3  Added 8342 

330  Revised 25756 

337.12  Revised 16381 

346  Removed 17075 

347  Revised 17075 

351  Removed 17090 

357  Authority  citation  revised 10295 

357.1  (b)  revised 10295 

360.1  Re  vised 37761 

360.2  (e)  revised 37761 

362.4  (c)(3)(i)(A)  revised 17090 

Ctiapter  V— Office  of  Thrift  Super- 
vision. Department  of  the  Treas- 
ury (Parts  500-599) 

560.210  (b)(2)  introductory  text, 
(viii)  and  (ix)  revised; 
(b)(2)(x)   removed;    (b)(2)(xi), 


(xii)  smd  (xiii)  redesignated 
as  (b)(2)(x).  (xi)  and  (xii);  in- 
terim  1053 

Revised 38463 

563.171  Revised 16381 

575.2    (h)    and    (o)    revised;    (q) 

added 11365 

575.6  (c)  through  (i)  redesignated 
as  (d)  through  (j);  new  (c) 
added 11365 

575.10  (a)(2)  introductory  text, 
(3),  (4)  and  (b)(1)  amended; 
(a)(6)(i)(B)  revised 11365 

575.11  (b)(1)  introductory  text  (2), 
(c)  introductory  text,  (1),  (3) 
and  (e)  revised;  (b)(l)(ii)  re- 
designated as  (b)(l)(iii);  new 
(b)(l)(ii)  added 11365 

576.12  (a)(2),  (b)(l)(ii),  (iii)  and  (2) 
revised 11366 

575.14  Added 11366 

Chapter  VI— Form  Credit 
Administration  (Ports  600-699) 

607  Authority  citation  revised 34268 

607.2  (c)  revised  (effective  date 
pending) 34268 

607.3  (b)(2)    amended    (effective 

date  pending) 34268 

611.350    Added     (effective     date 

pending) 39225 

611.1135  (b)(4)  and  (c)  revised  (ef- 
fective date  pending) 39225 

611.1205  (c)  revised  (effective  date 

pending) 36547 

614.4000   (b)   amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4010   (b)   amended   (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4120  Revised  (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4125    Added    (effective    date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4130  Revised  (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 
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614.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4160    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4270—614.4320     (Subpart     G) 

Regulation  at  62  FR  66818  eff. 

3-4-98 10515 

614.4321    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4335  Regulation    at    62    FR 

63646  eff.  3-4-98 .10515 

614.4336  Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4350     (a)     revised     (effective 

date  pending) 36547 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4540—614.4600  (Subpart  P)  Re- 
vised (effective  date  pending) 
36547 

615.5135  Introductory  text 
amended  (effective  date 
pending) 39225 

615.5180—615.5182  (Subpart  G) 
Added  (effective  date  pend- 
ing)  39225 

615.5201  (h)  amended;  (d)  through 
(n)  redesignated  as  (e) 
through  (i).  (k).  (1)  and  (n) 
through  (q);  new  (d),  new  (j) 
and  new  (m)  added  (effective 
date  pending) 39225 

615.5210  (a),  (b),  (e)  introductory 
text.  (1),  (6).  (10).  (f)(2)(i).  (ii). 
(iii)  heading,  (iv),  (3)(ii)(A) 
and  (iii)  revised;  (e)(ll) 
added;  (f)(2)(v)  removed  (ef- 
fective date  pending) 39226 

615.5220  Introductory  text  and  (a) 
through  (h)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (8);  new  (b)  added 
(effective  date  pending) 39227 

615.5230    (b)(5)    added    (effective 

date  pending) 39228 

615.5260  (a)(3)(ii)  revised  (effec- 
tive date  pending) 39228 

615.5301  (a).  (b)(l)(ii).  (iii).  (2)(ii). 
(3).  (4).  (5).  (i)(2).  (3).  (4)  and 
(7)  revised  (effective  date 
pending) 39228 

615.5330  Revised  (effective  date 

pending) 39228 


615.5335  Revised  (effective  date 

pending) 39229 

615.5350    (b)(7)    added    (effective 

date  pending) 39229 

615.5365  (a)(4)   revised  (effective 

date  pending) 39229 

615.5450  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5451  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5452  Regulation  at  62  FR 
53229  eff.  1-27-98 ...5223 

615.5454  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5455  Regulation    at    62    FR 

53229  eff.  1-27-98 5223 

615.5457    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

615.5460    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

620.1  (j)  amended  (effective  date 

pending) 39229 

620.5    (a)(8)    amended    (effective 

date  pending) 36549 

(d)(2).  (g)(4)(v)  and  (vi)  amend- 
ed; (f)(3)  revised;  (f)(4)  added 
(effective  date  pending) 39229 

627  Heading  and  authority  cita- 
tion revised   (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2700  Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2710  (b)(1)  and  (3)  revised  (ef- 
fective date  pending) 39229 

627.2720  (a)  removed;  (b)  through 
(f)  redesignated  as  (a) 
through  (e);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 .  .    12401 

627.2795-^.iw9r    (Subpaiii^^^  D 
Added  (effective  date  pend- 
ing)  5725 

Regulation  at  63  FR  5725  eff.  3- 
13-98 12401 

630.20  (a)(lXv)  amended  (effec- 
tive date  pending) 36549 
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TITLE  12 

Chapter      Vll-Notional 

Union      Administration 

700-799) 


Oedit 
(Parts 


Chapter  VII  Interpretive  rulings 

24099 

701.1  Revised 4373 

701.19  (a)  amended;  interim 14026 

701.26  (a)  designation  and  (b)  re- 
moved  10756 

701.27  Removed 10756 

701.36  (a)(4)(iv)  amended 10756 

703.50  Regulation  at  62  FR  64147 

confirmed 24104 

703.60  Regulation  at  62  FR  64147 

confirmed 24104 

703.80  Regulation  at  62  FR  64147 

confirmed 24104 

703.100  Regulation  at  62  FR  64148 

confirmed 24104 

703.150  Regulation  at  62  FR  64148 

confirmed 24104 

703.30  (g)  removed;  (h)  through 

(1)      redesignated      as      (g) 

through  (k) 24104 

703.50  (b)(2)  revised 24105 

703.100  (e)  revised 24105 

703.130  Revised 24105 

704.5  (c)(6)  revised 24105 

704.11  (e)  amended 10756 

704  Appendix  B  amended 24105 

708a  Heading  and  authority  cita- 
tion revised , 10517 

708a  Appendix  A  amended 10517 

708b.301  (a)(1)  and  (b)(1)  amended 

10519 

708b.302  (a)(1),  (2),  (b)(1)  and  (2) 

amended 10519 

712  Added , 10756 

724  Authority  citation  revised 14026 

724.1  Amended;  heading  revised; 

interim 14026 

791.5  (a)(2)  revised 5859 

791.6  (a)  amended 6859 

792  Authority  citation  revised 14338 

792.01—792.32  (Subpart  A)  Re- 
vised  14338 

792.20—792.37  (Subpart  B)  Redes- 
ignated as  792.52—792.69 
(Subpart  E) 14338 

792.52—792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subparts); 14338 


Chapter  IX— Federal  Housing 
Finance  Board  (Parts  900—999) 

900  Authority  citation  revised 3455 

900.1—900.5  (Subpart  A)  Appendix 

A  amended ....3455 

904  Revised;  interim 37485 

910.3  Revised 8059 

912  Re  vised 8059 

932  Authority  citation  revised 3455 

932.11  (b)  revised 3455 

932.40  (d)  revised 30587 

932.41  (b)(2)  and  (c)(3)(ii)  revised; 
(c)(3)(iv)  added;  (d)  amended; 
(f)  removed;  (g)  redesignated 

as  (f) 30587 

933  Authority  citation  revised 3455 

933.1  (CO)  revised 3455 

(n)(l)(ili)    revised;     (bb)(6)(iil) 

and     (7)     amended;     (bb)(8) 

added 35127 

(1),  (z)  and  (aa)  amended;  (u), 
(x)  and  (y)  revised;  (ee)  added 
40023 

933.2  (c)(2)  amended 40023 

933.3  (c)  amended 40023 

933.4  (d)  added 40024 

933.9  Amended 40023 

933.10  Amended 40023 

933.11  (a)(1).  (3).  (4).  (b)(1).  (2). 
(3)(i)  introductory  text  and 

(11)  amended 40023 

(b)(3)(i)(B)  and  (C)  revised 40024 

933.12  (a)  amended 40023 

933.14  (a)  heading  removed;  (a)(1) 
revised;  (b)  removed 40024 

933.15  (a)(1)  and  (11)  amended 40023 

(c)  added 40024 

933.16  Amended 40023 

933.17  (e)(1)  Introductory  text. 
(1).  (2)(i).  (3)(1)  and  (f)(1) 
amended 40023 

933.20  (b)(1)  and  (2)  amended 40024 

934.16  Regulation  at  62  FR  65198 

confirmed 39702 

935.1  Amended 35128 

937  Added 39704 

960.1  Amended;  Interim 27672 

960.4  (d)  revised;  Interim 27672 

960.5  (b)(9),  (10)(iKC)  and  (11)  re- 
vised; interim 27672 

960.6  (b)(4)(li)  and  (ill)  amended; 
(b)(4)(lv)(A),  (C)(2).  (D),  (F)(8) 

and  (10)  revised;  interim 27673 

960.7  (a)  revised;  Interim 27673 
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960.9  Introductory  text  revised; 

interim 27673 

960.12  (e)  revised;  Interim 27673 

960.13  (c)(4).    (5Xiv).    (dXD   and 
(2Xlv)  revised;  interim 27673 

Chapter  XVII— Office  of  Federal 
Housing  Enterprise  Oversight. 
Department  of  Housing  and 
Urban  Development  (Parts 
1701-1799) 

1720  Added;  interim 8844 

Regiilation  at  63  FR  8844  con- 
firmed  26063 

Proposed  Rules: 

10 2640 

28 16708 

202 12326,  14552 

203 9453,12329 

205 14555 

210 12700 

213 14538 

220... 2840,16446 

221 2840.16446 

224.4at 2840,16446 

226 6112.14548 

229 12700 

230 14532 

250 32766.  32768 

309 29 

330 38521 

357 10349 

544 18149 

563 1044.  17966.  20252 

563b 1044 

563f 14844 

574 14844 

611 13564 

615 33281 

708a 5898 

708b 5898 

922 26532 

931 26532 

932 26532 

933 8364,26532 

934 ^ 26532 

935 .25718 

937 .».. 5315 

938 25726 

941 26532 

970 .". 25718 


TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1—199) 

107  Authority  citation  revised 5866 

107.50  Amended 5866 

107.110  Removed 5866 

107.120  Revised 5866 

107.150  (a)(1)   introductory  text 

revised 5866 

107.210  Revised 8886 

107.220  Removed 5886 

107.230   (d)(4)   introductory   text 

revised 5866 

107.503  (a),  (b)  and  (e)  revised;  (c) 

amended 5866 

107.660  (d)   redesi^ated   as   (e); 

new  (d)  added 5866 

107.710  (b)  and   (c)   revised;   (e) 

amended 5866 

107.720  (b)(2)  and  (cXD  introduc- 
tory    text     revised;     (b)(3) 

added 5867 

107.730  (dX3Xiv)  revised 5867 

107.740  (a)  revised 5867 

107.855  (cXD.  (4Xi)  and  (dX4)  re- 
vised; (gXD  through  (10)  re- 
designated as  (gX2)  through 

(11);  new  (gXD  added 5867 

107.865  (0X2)  amended;  (dXD  re- 
vised   5867 

107.1100  Revised 5868 

107.1110  Removed 5868 

107.1120  (c)  revised;  (d).  (e)  and  (f) 
redesignated  as  (e).   (f)  and 

(g);  new  (d)  added 5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

5868 

107.1200  (c)  and  (d)  revised 

107.1210  Revised 

107.1230  (a)  and  (b)  revised 5868 

107.1240  (aXD.  (b).  (c)  and  (d)  re- 
vised  5868 

107.1350     Undesignated     center 

heading  removed 5869 

107.1350  Redesignated  as  107.1585 

5869 

107.1400  Heading  and  introduc- 
tory text  revised 

107.1420  Revised 

107.1430  Amended 
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TITLE  13  Chapter  l-Con. 

107.1500  (b)(1),  (4)  and  (f)(2)  re- 
vised; (e)  amended 5889 

107.1505  (a)  introductory  text 
amended;  (a)(1),  (2)  and  (3) 
added:  (b)  revised 5869 

107.1510  Introductory  text  and 
(d)(l)(ii)  revised;  (c)  amended 
5870 

107.1520  Revised ; 5870 

107.1530  (c),  (e)(2)  and  (h)  revised; 

(e)(3)  and  (4)  removed 5871 

107.1540        Introductory        text 

amended 5871 

107.1550  Introductory  text 
amended;  (a)(1),  (b)  and  (c)(3) 
revised 5871 

107.1560  Introductory  text  and  (e) 
table  amended;  (a)(1),  (4)  and 
(b)  revised 5872 

107.1570  Introductory  text 
amended;  (b)(1)  heading,  (i) 
and  (ii)  revised 5872 

107.1575  Added 5872 

107.1580  (a)  heading  and  intro- 
ductory text  revised 5872 

107.1585       Redesignated       from 

107.1350  and  revised 5869 

107.1590  (a)(1)  revised;  (c)  re- 
moved; (d)  redesignated  as 
(c) 5873 

107.1600  (a)  amended;  (b)  revised 

5873 

107.17M  Added"!..!!!....!.//.!.."!.."!Z 

107.1820  (e)(9)  revised 5873 

107.1830  (a)  revised 5873 

115  Authority  citation  revised 12605 

115.61  Amended 12605 

120.845  Revised;  interim 24740 

121  Authority  citation  revised 31907 

Waiver 38742 

121.103  (f)(2)  revised;  (f)(3)  and  (4) 

redesignated  as  (f)(4)  and  (5); 

new  (f)(3)  added 35738 

121.401  Amended 31907 

121.1001    (a)(5)    redesignated    as 

(a)(6);  new  (a)(5)  added 31907 

(a)(2)  through  (6)  redesigrnated 

as    (a)(3)    through    (7);    new 

(a)(2)  added;  (b)(2)  revised... 35739 

121.1008  (a)  revised 31908 

121.1103  (a)  revised 35739 

123.18  Added 15072 

123.19  Added 15072 

123.20  Added 15073 

124.1—124.704  (Subpart  A)  Re- 
vised  35739 


124.108  (f)  added 35772 

124.302  (d)  added 35772 

124.403  (d)  added 35772 

124.504  (d)  redesignated  as  (e); 

new  (d)  added 35772 

124.601—124.610  (Subpart  B)  Re- 
designated as 
124.1001—124.1010  (Subpart  B) 

35739 

124.1001—124.1024  (Subpart  B)  Re- 
vised  35772 

125  Authority  citation  revised 31908 

125.2  (a)(1)  amended 31908 

125.3  (b)  and  (c)  revised;  (d) 
amended 31908 

126  Added 31908 

134.201  Amended 35766 

134.202  (c)  and  (d)  amended 35766 

134.203  (a)(2).  (3)  and  (4)  redesig- 
nated as  (a)(3),  (4)  and  (5); 

new  (a)(2)  added 35766 

134.211  (d)  added 35766 

134.213  (a)  amended 35766 

134.222  (a)(2)  amended 35766 

134.401—134.418  (Subpart  D)  Re- 
designated as 
134.501—134.134.518  (Subpart 
E);  new  134.401—134.408  (Sub- 
part D)  added 35766 

Proposed  Rules: 

120 24753.  27219,  29676 

121 5480.  16148, 16882. 18150.  20139.  20447 

123 20140 

125 16148,  18150 

126 16148,  18150 

TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1—199) 

1  Technical  correction 23338 

1.2  Amended 8318 

11.101  (b)  table  amended  (0MB 

numbers) 25573,31866 

21  Effective  date  confirmation 6808 

Special  FAA  conditions  ....16089,  26422, 

32972,  34784 

23  Special  FAA  conditions 4563.  40638 

23.901  (d)(2)  revised 14797 

23.903  (a)(2)  revised 14798 

25  Special  FAA  conditions  ....3023. 13773. 

17090,34121.38075 
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Technical  correction 23338 

25.101  (i)  added 8318 

25.105  (c)(1)  revised ...8318 

25.107  (a)(2)  revised ...8318 

(a)(1)  and  (e)  amended 8848 

26.109  (b).  (c),  (d)  redesignated  as 
(e),  (g)  and  (h);  (a)  and  new 
(e)  introductory  text  revised; 
new  (b),  new  (c).  new  (d),  (f) 
and  (i)  added;  new  (h)  amend- 
ed  8318 

25.111  (a)  amended 8848 

25.113  (b)  redesignated  as  (c);  (a) 
introductory  text.  (1)  and 
new    (c)    revised;     new    (b) 

added 8320 

25.115  (a)  revised 8320 

25.119  Heading  amended 8848 

25.233  (a)  amended 8848 

25.349  Introductory  text  amend- 
ed  8848 

25.481  (a)(3)  amended 8848 

25.493    (c)    revised;    (d)    and    (e) 

added 29072 

25.571  (a)  introductory  text,  (3). 
(b)    introductory    text,    (1), 

(5)(ii)  and  (e)(1)  revised 15714 

(b)  corrected 23338 

25.735  (f)  introductory  text  and 

(2)  revised;  (h)  added 8320 

25.807  (f)(4)  and  (j)  added 8848  ' 

(f)(4)  corrected 12862 

25.832  (a)  introductory  text  and 

(2)  amended 8848 

25.855  (c)  revised 8048 

25.857  (c)(2)  revised;  (d)  removed 
8048 

25.858  Heading  and  introductory 

text  revised 8048 

25.903  (c)  amended 8848 

(a)(2)  revised 14798 

25.1185  (a)  amended 8848 

25.1533  (a)(3)  revised 8321 

25  Appendix  F  amended 8848 

27  Special  FAA  conditions. ...26422.  34786 
29  Special  FAA  conditions.... 32972,  34784 
33  Special  FAA  conditions 33529 

33.77  (c)  and  (e)  revised 14798 

33.78  Added 14799 

33  Appendix  B  added 14799 

36  Appendix  A  corrected;  CFR 

correction 26063 

39.13 660,  1336,  1339,  1736,  1737,  1740, 

1902,  1905,  1907,  1909,  1910, 
1912—1914,  2594,  2597,  3031.  3457, 
3459,  3809,  4156,  4158,  4161,  4162, 


4375,  4564.  4567,  4569,  5224,  5226. 
5227.  5726.  5875—5877,  5879,  5780, 

5782,  6065,  6068,  6070.  6630.  6634, 
6636—6638.  6641,  6643,  6840,  6841, 

6843.  6845.  7639,  7641.  7643,  7645. 

7647,  7651,  7655,  7659,  7663.  7667, 

7671,  7iS75,  7679.  7683.  7687,  7688. 

7692.  7695.  7697,  8065.  8069,  8073, 

8077.  8081,  8085.  8089,  8093.  8849. 

8851.  9404.  9406.  9408.  9731.  9733. 

9735.  9926.  9927.  9929.  9931,  9933, 
9934,  9936.  9937.  9939,  10296,  10298. 

10301.  10302. 10522.  10526.  10528. 

11107,  11110,  11111,  11112,  11114. 

11115.  11117.  11820.  11821.  11822. 
11824.  11986,  11988,  12402.  12404. 
12406.  12407.  12409.  12606.  12608. 
12610.  12612.  12613.  12615.  12616. 
12618,  13118.  13332,  13334.  13336. 
13488.  13490,  13492.  13494.  13496, 
13498, 13499,  13501,  13504.  13506. 
13508,  13510,  13511,  13513,  13515. 
13776.  13777. 14028.  14603.  14806. 
15074. 15076,  15077.  15079.  15286. 
15747.  15750.  15752,  15754,  15755, 
15757, 16093,  16095,  16097,  16099. 
16102,  16104.  16106.  16108,  16109. 
16111.  16113.  16679.  16680,  16682. 
16884.  16886.  16887.  17317.  17319. 
17321.  17322,  17324,  17325.  17670, 
17672.  17674.  17676,  17677,  17679, 
17932,  17934.  18118,  18120,  18121, 
18310,  18818,  19173.  19175.  19177, 
19179,  19182,  19184.  19384,  19386, 
19387.  19390.  19391,  19393,  19654, 
19798,  20063.  20065.  20067,  20300, 
20301.  20303.  20304,  20305,  20307. 
20309,  20310,  20312,  20528,  23201, 
23202,  23204,  23206,  23375,  23377, 
23378,  23380,  23381,  23384,  23659, 
23661,  24388,  24390,  24742.  24744, 
24912,  24913.  24915.  24916.  25159. 
25390.  26065,  26425,  26427,  26428, 
26430,  26441,  26715.  26965.  26967. 
26969.  27195.  27197.  27199.  27451. 
27453,  27463,  27473,  27675,  27676, 
27835,  28218,  28220,  28481,  28483, 
28484,  29095,  29097.  29098,  29100, 
29101,  29103,  29344,  29545.  29547, 
30112,  30113,  30115.  30116,  30117, 
30119,  30120.  30121.  30123.  30124, 
30371,  30373,  30374,  30376,  30378. 
30379,  30588,  31105.  31107.  31108, 
31109,  31339,  31342,  31346—31350, 
31607.  31609,  31610,  31611.  31613, 
31614,  31616,  31617,  31917.  32120, 


179-004(10)  98-2 
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TITLE  14  Chapter  l-Con. 

32123.  32606.  32607,  32609,  32610, 
32719,  32721,  32975.  32976,  33244, 
33245.  33247.  33531.  33634.  33537. 
33538.  33540.  34269.  34270.  34272. 
34276.  34556.  34557.  34559.  34560. 
34561.  34563.  34564.  34566.  34569, 
34570,  34572,  34573,  34575.  34577. 
34579.  34581.  34582.  34584,  34586, 
34589,  34590,  34591.  34790,  34791. 
34797.  34799.  34802.  34803.  34804, 
35129,  31131,  31135,  31138,  31140. 
31142.  35790—35792.  35794,  35795, 
35797,  36160,  36551,  36552,  36554, 
36831.  36833.  36834.  36837,  37063, 
37065,  37762.  37764.  37766.  38078. 
38080,  38082.  38285,  38287,  38288, 
38290,  38292,  38294.  38297.  38464. 
38466.  39017.  39019,  39230,  39232, 
39484,  39486,  39488.  39490.  39492. 
39494.  39496.  40360.  40362.  40642. 
40806.  40808.  40810.  40811.  40813, 
40815.  40817.  40818,  40820 
Corrected.... 4,  11368,  18308,  24210,  24389, 
31366.  36835,  38743,  39233 

61  SFAR  No.  73  revised 666 

61.2  (a)  and  (b)  introductory  text 

revised ; 20286 

61.31  (h)  heading  and  (i)(l)  intro- 
ductory text  revised 20286 

61.36  (a)(1)  revised 20286 

61.39  (a)(6)  introductory  text  re- 
vised  20286 

61.45  (b)  revised 20286 

61.51  (d).  (e)(l)(i).  (ii)  and  (4)(i) 

revised;  (e)(l)(iii)  added 20286 

61.56  (c)  introductory  text  re- 
vised; (g)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

added 20287 

61.63  (d)(5).  (f)(10)  and  (g)(10)  re- 
vised  20287 

61.87  (a)  revised 20287 

61.109  (f).  (g)(2),  (4).  (h)  introduc- 
tory text.  (l)(i)  and  (ii)  re- 
vised  20287 

61.129  (b)(4)  introductory  text, 
(f),  (g)(5)  introductory  text, 
(h)(4)  introductory  text. 
(1)(A).  (B)  and  (ii)(A)  revised 
20288 

61.157  (b)(3).'''(0(2).''(gT'introduc^^^ 
tory  text.  (8).  (h)  introduc- 
tory text,  (i)  Introductory 
text  and  (8)  revised 20288 

61.159  (aX4)  introductory  text  re- 
vised  20288 


61.161  (a)(3)  and  (4)  revised 20289 

61.163  (a)(3)  Introductory  text  re- 
vised  20289 

61.197  Revised 20289 

61.199  (a)  revised ....20289 

71.1 1915—1917,  213ft-2138,  2599.  2601. 

2885—2890.  4165.  4377—4392. 

5228—5232,  7058—7062.  7064. 

7282—7284.  8094.  8096.  8098—8100. 

8343.  8344.  8346.  856^-8566,  9135, 

9410—9413, 10759,  11990-11992, 

112619—12621,  12623—12626, 

12628—12631.  12633—12636. 

12638—12641.  12989.  12991,  12992. 

13779,  13780,  14346—14348,  14344, 

14345,  14348,  14604,  14606,  14607, 

14608,  15080—15083.  16048.  16889. 

16890.  17092.  17935.  17936.  18312. 

18314.  19394.  19395.  19397. 

20068—20071.  20529.  20530,  23206, 

24390,  24745,  24746.  26446-26451. 

26970—26978,  27202,  27475,  27477, 

27478,  27480,  27481,  28892,  29104, 

29943,  29944,  30041,  30126,  30127, 

30381,  30588—30595,  31352—31354. 

31366.  31618,  31619.  31620,  31621. 

32722.  32723.  33641—33644.  33841. 

33842.  33843,  34806,  34806,  34807, 

36506,  36556,  36839—36842, 

36844—36846,  37489,  38467.  39234. 

39236.  39497—39504.  39706—39708. 

40170.  40172.  40173.  40174.  40175. 

40363.  40644—40647.  40822 

Corrected 924.  1884. 1997,  2891,  3618, 

4529,  6001,  7699.  8265.  8346.  8347. 
9912.  9940.  11118.  11991.  12401. 
14603.  14604,  14607.  14608.  16408, 
19396,  20447,  20684,  30380.  30816. 
35130.  36309.  36162.  37066.  37943. 
38467.  40643.  40951 
Regulation  at  63  FR  4163  de- 
layed to  3-26-98 „ 7698 

73.19  (a)  and  (c)  revised 16890 

73.25 32724 

73.50 32725 

J3.52 32725 

91  Technical  correction 1917,  2304. 

23338 

SFAR  No.  79  amended 8017 

Policy  statement 10123 

SFAR  No.  79  corrected 19286 

SFAR  No.  50-2  amended ....; 23604 

SFAR  No.  67  amended 26687 

91.606  (b)(3)  revised 8321 

93  Technical  correction 1917 

95 5883. 13119.  27205.  37244 
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97  21—97.35 667,  2140,  2602,  2604,  2605, 

2892,  5448.  5886,  7065,  7067.  10761, 
10762.  10764.  11993.  11994,  11996, 
17938—17940,  23207,  23209,  23210, 
23212,  23213.  25161,  25162,  28221. 
28223,  28225,  30596.  30598.  33844, 
33846.  36163,  36166.  36171.  38468. 
38469.38471 

107.31  (i)(4)  revised 18076 

108.33  {e)(4)  revised 18077 

119  Notice ' 4 

121  Notice 4 

Technical  correction. ..1917,  2304.  23338 

SFAR  No.  50-2  amended 23604 

121.189  (e)  revised 8321 

121.314  Revised 8048 

121  Appendix  L  amended 8049 

135  Notice 4 

Technical  correction 1917,  23338 

SFAR  No.  50-2  amended 23604 

SFAR  No.  81  removed 25573 

135.163  (b)  revised 25573 

135.379  (e)  revised 8321 

141.35  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141.36  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141  Appendix  B  amended 20289 

Appendix  D  amended 20290 

142  Technical  correction 2304 

150  Policy  statement 16409 

187.1  Amended 40000 

187.15  (d)  removed 40000 

187  Appendix  B  removed 40000 

198  Revised 13740 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
tatlor)  (Aviation  Proceedings) 
(Parts  200-399) 

207  Revised 28236 

208  Revised 28236 

212  Revised 28236 

243  Added 8280 

243.15  (b)  corrected 9413 

380  Revised 28241 

382J  (c)  added 10535 

^  382.38  Added • 10535 

(k)  corrected 11954 

382.41  (b),  (e)  introductory  text, 
(2),  (3)  and  (f)  amended;  (g) 
revised;  (h)  added 10536 


Chapter  V— National  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1274.105  (b)(8)  added 12993 

1274.202  (c)(6)  amended;  (0  added 

12993 

1274.204  (b)(1)  revised;  (b)(3)  and 

(d)(2)  amended 12993 

1274.301  Amended 12993 

1274.901  Amended 12993 

1274.933  Added 12993 

Proposed  Rules: 

1—199  (Ch.  I) 16913 

21         40382 

23 "  35648 

25 2186,  30423 

27  '  34610.  37746 

29"      37746 

33 " 23402 

39  ....167.  169, 171,  172.  174.  1070.  1072.  1074. 
1076.  1930.  2911,  3054,  3056,  3267, 
3270,  3272,  3273,  3275,  3276,  3278, 
3483,  3852,  4404,  4406,  5318.  5320, 
5322.  5324,  5325,  5327,  5763.  5765. 
5766.  5898.  5900.  5902.  5904,  6499. 
6500.  6501.  6682,  6683,  6685,  6689, 
6882,  7076,  7078,  7080,  7082,  7083, 
7085,  7322,  7324,  7739,  8149.  8369. 
8371.  8373.  8374,  8881,  8883,  8885, 
8886,  9163.  10156.  10157.  10349. 
10572.  10573.  10576.  10579,  10783, 
11169,  11171,  11381,  11631.  12042. 
12418.  12419.  12706.  12708.  13013, 
13151,  13374.  13376,  13378,  13379, 
13381, 13566,  13569,  13570,  13572, 
13574.  13576.  13577,  13579,  13581, 
13800.  13801,  14043,  14044,  14047. 
14049.  14051.  14055.  14383.  14385, 
14651,  14652,  14654,  14656,  14658, 
14660.  14849.  14850.  14851,  14853, 
14855,  14857.  14869.  14861.  14863. 
15105.  15790,  15791,  15793,  15795, 
15797.  15798.  16163.  16165.  16167. 
16169.  16170,  16172.  16174.  16175. 
16177,  16447.  16449.  16709.  16711, 
16713.  16715.  16716.  16916.  17130. 
17341. 17342,  17344.  17346.  17738. 
17969, 17970.  17972.  18151,  18153. 
18155, 18156.  18158. 18160.  18163. 
18164, 18167.  18341.  18342.  18852. 
19421. 19423.  19425.  19427,  19668, 
19670.  19672.  19673.  19675.  19677. 
19678.  19680.  19682. 19684.  19686. 
19688.  19689.  19852.  19854.  20141. 
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20143,  20543,  20545,  20546,  20548, 
20550,  20552,  20554.  20556,  20684, 
23685,  23686,  23688,  23690.  24136, 
24138,  24756,  24758,  24760,  24762, 
25179,  25180.  25182,  25781,  25787, 
.  26100,  26102,  26104,  26106,  26107, 
26109,  26111,  26112,  26742,  27001, 
27002,  27011,  27514.  27516.  27685, 
27687,  27688,  27690,  27692,  27694, 
27696,  27870,  27872,  28294,  28299, 
29144,  29146,  29148,  29150,  29151, 
29153.  29155,  29157,  29159,  29360, 
:  29362,  30150,  30152.  30154.  30155, 
30425,  30658,  30660,  30662,  31368, 
31370,  31372,  31374,  31375,  31377, 
31380,  31382,  32151,  32152,  32154, 
32624,  32771,  33014,  33016,  33018. 
33019,  33293,  33295,  34135,  34830, 
34832,  34833,  35884,  36377,  36619, 
36621,  36622,  36624,  36626,  36628, 
36630,  36864,  37072,  37074,  37078, 
37080,  37083,  37508,  37793,  37795, 
38116,  38118,  38120.  38122,  38123, 
38126,  38351,  38353,  38524,  39045, 
39050,  39053,  39244,  39252,  39254, 
39538,  39540.  39765,  39769,  39771, 
40208,  40210,  40213,  40216,  40218, 
40220,  40223,  40226,  40666,  40845, 
40846,  40849,  40850.  40852.  40854, 

40856 

65 37172,37210 

66 37172,37210 

71 2913,  3673—3675,  3854—3859,  6818. 

7326—7328,  7330,  8151— «153,  9459, 

9461,  9462,  11382,  11853,  12043. 

12044,  12045, 12047—12055,  12710, 

12711,  13015,  13016,  13153, 

13803—13805, 13807—13809,  14387, 

14388,  15107,  15108,  15110,  15111, 

16451.  16718,  17740—17743, 19429, 

19855—19858.  24500,  24764,  24995, 

27012—27015,  27160,  27519,  29061. 

29161—29167,  29959,  29960,  30156, 

30157,  30159,  30427,  30428,  30570, 

30663—30666,  31384,  31678,  31679, 

32156,  32157,  32158,  33021,  33591, 

33881,  34136.  34137.  34836-34839, 

36166,  36546,  35547.  36548,  35549, 

36550.  37510,  38624.  39651, 

39773—39778,  40228.  40668 

91 126,  8324,  16078,  16452,  24140,  27876. 

29061,38236 

93 38232 

107 19691 

108 19691,  26706 

121 126.  8324. 16452 


126 126,  8324,  16462 

129 126,  16452 

136 6826.  8324.  9912 

139 19691 

147 37172 

150 27876.29061 

234 38128 

241 , 38128 

250 , 38128 

255 3491 

259 5329 

298 38128 

374a 38128 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  I— Bureau  of  the  Census. 
Departnnent  of  Commerce 
(Parts  30-199) 

2  Authority  citation  revised 29945 

2.2  (d)  and  (f)  removed;  (e)  and 
(g)  redesigmated  as  (d)  and 
(e) 29945^ 

2.4  (b)  and  (c)  amended 29946 

2.5  (a)  and  (b)  amended 29945 

2.7  Removed;  new  2.7  redesig- 
nated from  2.8;  (a)  and  (b) 
amended 29945 

2.8  Redesignated  as  2.7 „ 29946 

70  Nomenclature  change 10303 

70.2  Amended 10303 

Chapter  It-National  Institute  of 
Standards  and  Technology,  De- 
partment of  Commerce  (Parts 
200-299) 

270  Removed 24917 

280.1  (d)  added 18271 

280.2  Amended 18271 

Corrected 34966 

280.6  Revised 18272 

(c)(5)(vi)  corrected 34965 

280.7  (a)  revised 18274 

280.10  Revised 18274 

280.11  (b)  revised 18274 

280.12  Revised 18274.  35608 

(a),  (b)  and  (c)  corrected 37170 

280.104  Added 18274 

280.602  (e)(2),  (h)  and  (j)  revised; 

(k)  through  (o)  added 18276 

(0)  corrected 34966 

(k)  revised 35508 

(k)  corrected 37170 
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280.800—280.812  (Subpart  I)  Added 

18275 

280.810  (c)(3)(i)  revised 35508 

(c)(3)(i)(A)(4)  corrected 37170 

280.900—280.901        (Subpart       J) 

Added 18277 

280.1000—280.1024      (Subpart     K) 

Added 18278 

280.1010  (b)(3)(vi)  corrected 34965 

280.1011  (c)(2)(v)  correctly  added 
34965 

280.il(»^286.1127      (Subpart     L) 

Added ~ 18282 

Chapter  III— international  Trade 
Administration.  Department  of 
Commerce  (Parts  300—399) 

303.6  (a)  amended 5888 

303.14  (e)  amended 5888 

Ctiapter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700-799) 

Chapter  vn  Policy  statement 32123 

700  Authority  citation  revised 31921 

700.1  (a)  amended;  (b)  revised;  (c) 
redesignated  as  (e);  new  (c) 

and  (d)  added 31921 

700.2  (a)  and  (b)  revised;  (c) 
amended 31921 

700.3  (a)  amended 31921 

700.4  Revised • 31921 

700.7  (a)  amended 31921 

700.8  Amended 31921.  31922 

700.10  (a)  revised;  (b)  amended 31922 

700.11  (b)  amended 31922 

700.12  (b)  and  (c)  revised 31922 

700.13  (bK4)  added;  (c)(5),  (6)  and 
(7)  removed;  (cK8)  redesig- 
nated as  (c)(5);  new  (c)(5) 
amended;  (d)  revised;  0MB 
number 31922 

700.14  (c)  revised 31922 

700.17  (b)(2),  (3)  and  (c)  amended; 
(dXD  and  (f)  revised;  (d)(2) 
redesignated  as  (d)(3);  new 
(dX2)  added 31923 

700.18  (a)(2)(v)  added;  (b)(1)  re- 
vised; (b)(2)  and  (3)  amended 


.31923 


700.21  (a)  revised;  (b)(2),  (c)  intro- 
ductory text,  (1)  introduc- 
tory text,  (d)  and  (f)  amend- 
ed  31923 

700.30  (Subpart  F)  Revised 31923 


700.41  (Subpart  G)  Redesignated 
as  700.41  and  transferred  to 
Subpart  F 31924 

700.50  (c)  amended;  0MB  number 

31924 

700.54  Heading  revised;  introduc- 
tory text  amended 31924 

700.55  (a),  (b)(2)  through  (6) 
amended 31924 

700.70  (a)  amended 31924 

700.71  (a),  (cKl),  (2)  and  (3) 
amended 31924 

700.72  (a)  and  (b)  amended 31924 

700.73  (a)  and  (b)  amended 31924 

700.74  (a)  revised;  (b)  removed; 
(c)  and  (d)  redesignated  as 

(b)  and  (c) 31924 

700.75  Amended 31924 

700.80  (a)(2)  amended ;.31924 

(a),  (c)  and  (d)  amended 31925 

700.81  (a),  (b)  and  (d)  through  (h) 
amended 31925 

700.91  (d)  amended '. 31924 

(a)  amended;  0MB  number ....31925 

700.93  Amended 31925 

700  Schedule  1  revised 31925 

Schedule  2  amended;  Appendix 
I  revised 31926 

705  Authority  citation  revised 31623 

705.3  Existing  text  designated  as 

(a);  (b)  added 31623 

705.5  (a)  amended 31623 

705.7  (b)  amended;  (d)  revised 31623 

705.8  (b)(6)  amended 31623 

705.10  Revised 31623 

705.11  Added 31623 

705.12  Added 31623 

732  Authority  citation  revised 2455 

Technical  correction 7699 

732.4  (b)(3)(iv)  added 2456 

740  Authority  citation  revised 2455. 

5450,37768 
Technical  correction 7699 

740.2  (a)(5)  and  (c)  added 2456 

740.3  (f)  added 2456 

740.4  Revised 2456 

740.5  Amended 2456 

740.6  (b)  added • 2456 

740.7  (f)  revised 2456 

(d)(4)  added;  (e)(2)  amended;  (f) 

revised;  interim 5450 

740.11  (a)(2),  (b)(2)(iii)  and  (iv)  re- 
vised;    Supplement     No.     1 

added 2456 

740  Supplement  No.  1  amended 

37769 
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TITLE  15  Chapter  Vll-Con. 

742  Authority  citation  revised 2455, 

5451 

Technical  correction .7699 

742.6  (a)(1)  amended 2468 

742.12    (a)(3)    revised;    (a)(4)    re- 
moved  2458 

(b)(3)(i)(C)  and  (iv)  added;  in- 
terim  5451 

743  Added 2458 

Technical  correction 7699 

744  Authority  citation  revised 2455 

Technical  correction 7699 

744.8  (b)  amended 2459 

744.10  Added 40364 

744  Supplement  No.  4  amended 

40364 

746  Authority  citation  revised 2455, 

37768 
Technical  correction 7699 

746.8  (b)(l)(ii)  amended 2459 

(b)(l)(li)  revised 37769 

746.9  Added 37769 

(a)(1)  designation  and  heading 

correctly  added 39505 

746  Supplement  No.  3  Removed 

• 37769 

762  Authority  citation  revised 2455 

Technical  correction 7699 

770.4  Removed 14030 

774  Authority  citation  revised 37768 

774  Supplement  No.  1  revised 2459 

Technical  correction 7699 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C350) 14030 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A018,  0A982, 
0A984,  0A985,  0A986.  0A988, 
0A989,  0B986.  0E984,  0A989, 
0E108) 37769 

Supplement  No.  1,  Categories  1 
and  2  amended  (ECCN  1A005, 
1B018,  1C018.  1C998,  1D018, 
2A993,  2B018,  2D018,  2E018) 37771 

Supplement  No.  1,  Category  6 
amended  (ECCN  6A002,  6A003, 
6E001,  6E002,  6A018) 37772 

Supplement  No.  1,  Categories  8 
and  9  amended  (ECCN  8A018, 
9A018,  9A991,  9D018,  9E018) 37773 

Chapter  VIII— Bureau  of  Eco- 
nomic Analysis,  Department  of 
Commerce  (Parts  800—899) 

806.15  (hXl),  (2).  (j)(3)(ii)(b).  (c). 

(4)(ii)(b)  amended 16892 


806.17  Revised 3461 

Ctiapter  IX— National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

902  Technical  correction 37246 

902.1    (b)   table   amended   (OMB 

numbers);  interim 669 

(b)  table  amended  (OMB  num- 
bers) ...11593, 14033.  27484,  30398,  38301 
-  (b)  table  amended  (OMB  num- 
bers);   interim;    eff.    5-14-98 

through  11-16-98 27488 

911  Revised 24922 

921.1  (f)  amended 26717 

921.10  (a)  and  (b)  amended ; 26717 

921.20  Amended 26717 

921.31  Amended 26717 

922.131  Amended 15087 

Regulation  at  63  FR  15087  eff. 

date  confirmed 36339 

922.132  (a)(1).  (4)  introductory 
text,  (d)  and  -<f)  revised; 
(a)(4)(iv)  and  (v)  amended; 
(a)(4)(vi)  added 15087 

Regulation  at  63  FR  15087  eff. 
date  confirmed 36339 

922.133  (a)  and  (c)  revised 15088 

Regulation  at  63  FR  15088  eff. 

date  confirmed 36339 

990  Reconsideration 6846 

Chapter  XX-Offlce  of  the  United 
States  Trade  Representative 
(Parts  2000-2099) 

2013  Added;  interim 29948 

Proposed  Rules: 

30 18344 

303 40230 

922 


960 

2004 

2300^'2a99"(Ch.' 


xxm). 


...6883 
.10785 
.10159 
...8826 


TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

0.5  Re  vised 36340 

1.7—1.20  (Supart  B)  Authority  ci- 
tation revised 36340 
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1.11  (b)(4)  revised 36340 

1.14  (a)(2)(vi)  revised;  (a)(3)  added 

36340 

1.21—1.26  (Subpart  C)  Authority 

citation  revised 36340 

1.26  (d)  amended 36340 

1.31—1.34  (Subpart  D)  Removed 

7516 

1.99  (Subpart  M)  Added 36340 

2.33  Re  vised .....32977 

2.41  (f)  revised 18820 

(f)(5)  revised 32977 

3.11A  Revised  ...^ 7527 

3.81—3.83  (Subpart  I)  Revised 36341 

4.1  (b)  and  (c)  revised 15758 

4.9  (b)(7)(ii)  revised;  (b)(7)(iii)  re- 
moved  18820 

(bK7)(i).  (c)(1)  and  (3)  revised 
32977 

4.10  (d)  and  (e)  revised 38473 

4.11  (c),  (d),  (f)  and  (g)  revised 32978 

4.15  (c)(3)  revised 32978 

5.2  (d)  revised 35130 

14.9  (a)  and  (b)  revised 34808 

260.2  Revised 24248 

260.5  Revised 24248 

260.6  (a)  and  (b)  revised ....24248 

260.7  Introductory  text.  (a),  (c), 

(d)  and  (e)  revised 24248 

260.8  Footnotes  4,  5  and  6  redes- 
iernated  as  Footnotes  7,  8  and 

9 24248 

Revised. 24251 

300.1  (h)  revised;  ( j)  and  (k)  added 

7516 

300.3  (b)  revised '• 7516 

300.4  Heading,  (c)  and  (e)  revised 
7516 

300.5  (b)  revised ....7516 

300.8  (g)  amended 7516 

300.10  Revised 7517 

300.21  Removed;  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21; 
new  300.22  redesignated  from 
300.23 7517 

300.23  Redesignated  as  300.22; 
new  300.23  redesignated  from 
300.24 7517 

300.24  Redesignated  as  300.23; 
new  300.24  redesignated  from 
300.25 7517 

300.25  Redesignated  as  300.24; 
new  300.25  redesignated  trom 
300.25a;  (a)(3).  (4)  introduc- 
tory text  and  (i)  revised 7517 


300.25a  Redesignated  as  300.25; 
new  300.25a  redesignated 
from  300.25b 7517 

300.25b  Redesignated  as  300.25a 

7517 

300.33  (b)  revised 7517 

301.26  Heading,  (b)(2)  and  (d)  re- 
vised   7517 

301.39  (a)  amended;  (c)  revised 7517 

301.48  Heading  and  (a)(3)  revised 

7517 

303.1    Footnote    1    removed;    (h) 

and  (u)  revised 7517 

303.3  Revised 7518 

303.7  Introductory  text  revised 
7518 

(w)  and  (X)  added 36174 

303.8  (a)  introductory  text  re- 
vised   7518 

303.15  (b)  revised 7518 

303.16  (a)  introductory  text.  (1). 

(b)  and  (c)  revised 7518 

303.20  (b)(3)  added;  (d)  revised 7518 

303.33  Heading,  (a)(3).  (4)  intro- 
ductory text  and  (i)  revised 
7521 

303.38  (b)  revised 7521 

303.40  Revised 7523 

302.42  (a)  amended 7523 

304  Connrmation 36555 

305  Notice 1*034 

305.11  (e)(2)  revised:  (e)(3)  and  (4) 

redesignated  as  (e)(4)  and  (5); 

new  (e)(3)  added 38745 

305  Appendix  F  revised 19399 

432.1  (a)  revised 37235 

802.70  Revised 34594 

Chapter  II— Consumer  Product 
Sorfety  Commission  (Parts 
1000-1799) 

1203  Revised;  eff.  3-10-99 11729 

1700.14  (a)(10)(vii)  revised;  (a)(27) 

added;  eff.  3-2-99 29953 

Proposed  Rules: 

0-999  (Ch.  I) 1802.  24996 

20  17132 

TSSZ^ZZZ 17348 

243 14865 

303V.'ZZZ. ........447.449 

423 asw*^ 

432 37238 

901     : 19859 

100(V^'i799  (Ch."  m 3280. 13017 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1-199) 

1.3  (gg)(2)(iv)  revised 32730 

1.12  (b)(2)  revised 32731 

1.17  (c)(5)(iii)  removed 32726 

(a)(l)(i)(B);  (ii),  (h)(2)(vl)(C)(2). 
(vli)(A)(2).  (B)(2).  (viii)(A)(2), 

(3)(ii)(B)  and  (v)(B) 32731 

1.41  (k)(l)  revised 33848 

3.13  Added;  interim 18830 

3.14  Added;  interim 18831 

4.24  (j)(l)(v)  corrected 24390 

32.2  Revised;  interim 18832 

32.13  Added;  interim 18832 

33.4  Introductory  text  amended; 

interim 18834 

(a)(2)  removed ....32732 

33.7  (b)  amended 32732 

140.73&-4  (b)(3)  and  (c)(5)  intro- 
ductory text  revised 32733 

Ctiapter  II— Securities  and  Ex- 
change Commission  (Parts 
200-399) 

230.157  Heading  and  (b)  revised 

35514 

230.497  (k)(2)(ii)  corrected 19286 

230.498  (b)  and  (c)(3)  corrected 19286 

232.301  Revised 29105 

239.15A  Form  N-IA  corrected 19286 

240.0-10    Heading,    (a),    (b),    (e). 

(g)(2).  (3)  and  (i)  revised; 
(h)(2)  and  (3)  redesignated  as 
(h)(3)  and  (4);  (h)(2),  (j)  and 

(k)  added 35514 

240.14a-4  (c)  introductory  text 
and  (1)  revised;  (c)(2)  through 
(5)  redesignated  as  (c)(4) 
through  (7);  new  (c)(2)  and  (3) 

added 29118 

240.14a-5  (e)  revised;  (f)  added 29118 

240.14a-8  Revised 29119 

240.17a-5  (e)(5)  added 37673 

240.17Ad-18  Added 37693 

241  Interpretative  releases 17943 

249.618  Added • 37674 

249.619  Added 37694 

270  Compliance  date  extension 

29345 

270.0-10  Revised 36514 


274.11A  Form  N-IA  corrected 19286 

274  Appendix  A  corrected 19286 

275  Authority  citation  revised 39027 

275.0-7  Revised 35515 

275.203A-1     (b)(2).     (c)    and    (d) 

amended 39716 

275.203A-2  Introductory  text,  (b) 

introductory  text.  (1)  and  (3) 

revised;  (e)  added 39715 

(d)(2)  and  (3)  amended 39716 

275.203A-3  Introductory  text  and 

(a)  revised 39715 

275.203A-5  Removed 39716 

275.205-3  Revised 39027 

275.206(4)-3  (a)(l)(ii)(D)  amedned 

39716 

276  Interpretive  releases 39508 

279.1  Form  ADV  amended 39716 

279.3  Removed 39716 

Proposed  Rules: 

1-199  (Ch.  I) 33297 

1         24142,  30668,  38525 

5 38537 

10 16453.  30675 

17 38525 

is"".!!!!!!!'.! 38525 

30         39779 

34 26114.  34335 

35         26114.  34335 

150.V.V.V.V. 38525 

201  23504.  29301.  33305.  39054 

210 ^35886 

229  35886 

230 '. ;....29168.  36136" 

240 19430.  19693,  23504,  23584,  29301. 

32628,  35886.  36138.  37709,  37710 

242      23504,  29301 

249  23504.  23584.  29301.  35886 

270  40231 

275!".'.;"".'.'.!! 36632 

279 36632 

TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1-399) 

37  Clarification 32611 

Order 38884 

284  Order 30127 

284.10  (a)(6)  and  (c)  added;  (b)(1) 

revised 20095 
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CHANGES  APRIL  1,  1998  THROUGH  JULY  31,  1998 


TITLE  18  Chapter  l-Con. 

(b)(l){l)  revised 39514 

Chapter  VIII— Susquehanna  River 
Basin  Commission  (Parts 
800-899) 

803.3  Amended 32124 

Proposed  Rules: 

1—399  (Ch.  I).... 30675 

33 20340 

161 27526 

284 19861 

385 27529 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  the 
Treasury  (Parts  1  —  199) 

10.1  (a)  introductory  text  and  (b) 

amended 16416 

10.5  Heading  revised;  (d)  through 

(g)  amended 29954 

10.6  Amended 29954 

12.74  Revised 29122 

19.4   (b)(4)(i)(B)   amended;    (b)(5) 

revised 32944 

24.22  (d)(5)  and  (g)(6)  amended 32944 

24.24  (d)(3)(ii)  and  (e)(2)  removed; 
(d)(3)(iii).  (e)(3),  (4)  and  (5) 
redesignated  as  (d)(3)(ii), 
(e)(2).  (3)  and  (4);  (g).  (h)(1) 

and  (i)  amended 40823 

24.25  (a),  (b)(2)  and  (c)(4)  amend- 
ed; interim 29125 

24.26  Added;  interim 29125 

101.3  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

(b)(3)  amended 24746 

(b)(1)  amended 40824 

111.1  Amended 32944 

111.21  Existing  text  designated 
as  (a);  (a)  amended;  (b)  and 

(c)  added 32945 

111.22  Removed 32945 

111.23  (a)(1)  revised;  (b),  (c),  (d) 
and  (f)  removed;  (e)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  32945 

113.62  (j)  revised 32945 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 


122.15  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

123  Authority  citation  amended 

16416 

123.4  (b)  amended ....16416 

128.24  (a)  amended 16417 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),   (b).   (c).   (f)  and  (g) 
amended 16417 

143.22  Amended 16417 

143.23  (d)  and  (1)  amended 16417 

143.26  (a)  amended 16417 

143.32  (n)  amended 32945 

143.35  Revised 32945 

143.36  (a)  amended;  (c)  introduc- 
tory text  revised 32945 

143.37  (c)  and  (d)  removed;  (a)  re- 
vised  32945 

143.38  Removed 32945 

143.39  Revised 32945 

145.4  (c)  amended 16417 

145.12  (a)(2).    (3),   (b)(1)  and  (c) 

amended 16417 

145.35  Amended 15417 

145.41  Amended 16417 

148.23  (c)(1)  and  (2)  heading  and 
Introductory  text  amended 
16417 

162  Heading  revised 3^45 

Technical  correction 36992 

162.0  Revised 32945 

162.1—162.8  (Subpart  A)  Heading 

revised 32946 

162.1a  Removed 32946 

162.1b  Removed 32946 

162.1c  Removed 32946 

162.1d  Removed , 32946 

162.1e  Removed 32946 

162.1f  Removed 32946 

162.  Ig  Removed 32946 

162.1h  Removed 32946 

162.1i  Removed 32946 

162.71  (e)  removed 29131 

162.74  Revised 29131 

(a)(1),  (c)  and  (f)  corrected 35798 

163  Added 32946 

163.6  (b)(2)(ll)  corrected 34808 

178  Technical  correction 36992 

178.2  Table  amended  (0MB  num- 
bers)  29133,32955 

181.12  (a)(1)    introductory    text 

and  (b)(1)  amended 32955 

181.13  Amended 32955 

181.22  (a)  amended 32955 

191.3  (a)(3)  amended 27489 
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191.6  (c)(3)  amended 27489 

191.14    (c)(3)(iii)(D)    and    (iv)(C) 

amended 27489 

191.92  (g)  amended 27489 

Chapter  II— United  States  Inter- 
national Trade  Commission 
(Parts  200-299) 

201.7  (b)  amended 29351 

201.10  Revised 29347 

201.11  (b)(4)  and  (5)  added 30607 

201.17  Revised 29347 

201.18  (b)  and  (c)  revised 29348 

201.20  (b)(l)(ii).  (iii)  and  (3)(i)  re- 
vised....  29347 

201.22—201.33  (Subpart  D)  Re- 
vised  ;... 29348 

205.3    (a)(1).     (2).     (b)    and    (d) 

amended 29351 

207.3  (b)  revised 30607 

207.45  (a)  revised 30607 

207.46  (g)  revised 30607 

207.60—207.69  (Subpart  F)  Added 

30608 

Ctiapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

351.103  Revised 24401 

351.304  Added 24401 

351.305  Added • 24402 

351.306  Added 24403 

354  Authority  citation  revised 24403 

354  Nomenclature  change 24403 

354.1  Amended 24403 

354.2  Re  vised 24403 

354.3  (a)(3)  and  (4)  revised;  (a)(5) 
added 24404 

354.5  (a),  (b).  (c).  (d)(1).  (2)  and  (7) 
revised;  (d)(8)  removed;  (d)(9) 
redesignated  as  (d)(8) 24404 

354.6  Revised 24404 

354.7  (b)  revised 24405 

354.9  (b)  revised 24405 

354.15  (e)  removed 24405 

354.17  (b)  amended 24405 

354.18  Added 24405 

354.19  Added ^ 24405 

Proposed  Rules: 

4  36379 

113. 31385 

123 27533 

151 31385 


TITLE  20-EMPLOYEES'  BENEFITS 

Ctiapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.3  Revised 17326 

Redesignated     as    209.5;     new 

209.3  added 32613 

209.4  Redesignated  as  209.6;  new 

209.4  added „.. 32613 

209.5  Redesignated  as  209.7;  new 

209.5  redesignated  from  209.3 


.32613 


209.6  Redesignated  as  209.8;  new 

209.6  redesignated  from  209.4 

and  revised 32613 

209.7  Redesignated  as  209.9;  new 

209.7  redesignated  from  209.5 

and  revised 32613 

209.8  Removed;  new  209.8  redesig- 
nated from  209.6  and  revised 


.32613 


209.9  Redesignated  as  209.10;  new 
209.9  redesignated  from  209.7; 

(c)  revised 32613 

209.10  Redesignated    as    209.11; 
new  209.10  redesignated  fi-om 

209.9  and  amended 32613 

209.11  Redesignated    as    209.12; 
new  209.11  redesignated  firom 

209.10  and  revised 32613 

209.12  Redesignated    as    209.13; 
new  209.12  redesignated  from 

209.11  and  revised 32613 

209.13  Removed;  new  209.13  redes- 
ignated fi-om  209.12 32613 

(b)  re  vised 32614 

209.14  Revised 32614 

209.15  Amended 32614 

216.74  Revised 17326 

255.8  Revised 29548 

Ctiapter  III— Social  Security 
Administration  (Parts  400-499) 

402.30  Amended 35132 

402.35  (d)  added 35132 

402.40  (h)  added 35132 

402.45  (d)  added ; 35132 

402.100  Heading  and  (b)  revised 

35132 

402.110  First  402.110  redesignated 

as  402.105 35132 

402.105  Redesignated  fi-om  first 

402.110 35132 

402.115  Removed 35132 

402.120  Removed 35132 
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TITLE  20  Chapter  Ill-Con. 

402.130  Revised 35132 

402.140  Revised 35133 

402.145  Revised 35133 

402.150  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 35133 

402.160  (b)  and  (c)  revised 36134 

404.942  (?)  revised 35516 

404.969  Revised 36570 

404.985  Revised 24932 

404.1501—404.1599  (Subpart  P)  Apr 

pendix  1  amended 30411 

416.420  (a)  revised 33546 

416.1130  (a)  revised 33546 

416.1442  (g)  revised 35516 

416.1469  Revised 36571 

416.1485  Revised 24933 

416.2010       (bXlKiii)       amended; 

(bXlXiv)     revised;     (b)(l)(v) 

through  (x)  added 33849 

Chapter  V— Employment  and 
Training  Administration.  Depart- 
ment of  Labor  (Parts  600—699) 

646  Added;  interim 15988 

Proposed  Rules: 

404 31680 

416 32161 

TITLE  21 -FOOD  AND  DRUGS 

Ctiapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Healtti  and  Human  Services 
(Parts  1-1299) 

3  Authority  citation  revised 26697 

5.31  (f)(2)(iii)  and  (iv)  removed 26697 

5.53  (a)(1)  and  (b)(l)(i)  revised 27207 

5.73  Removed 26697 

5.74  Removed 26697 

5.200  Re  vised 18314 

5.210  Re  vised 18317 

5.215  Re  vised 18317 

10  Authority  citation  revised 32735 

10.50  (c)(10)  removed 26697 

10.75  (b)  amended 32736 

16.1  (b)(2)  amended 26697 

25.31  (f)  amended 26697 

50  Authority  citation  revised 26697 

50.1  (a)  amended 26697 

64.4  (a)  corrected 35134 

56  Authority  citation  revised 

58  Authority  citation  revised 

71  Authority  citation  revised 26698 


74.3602  (b)(2)(v)  added 20098 

101  Technical  correction 17327 

Food  labeling  prohibitions 34084, 

34092,  34097,  34101,  34104,  34107, 
34110,  34112,  34116 

101.13  (g)  introductory  text  and 
(h)  introductory  text  re- 
moved; (g)(1),  (2)  and  (3)  re- 
designated as  (h)(4)(i),  (ii) 
and  (iii);  (h)(1)  and  new  (4)(i), 
(ii)  and  (iii)  revised;  (j)(2)(ii), 
(P)(2),  (q)(2).  (3Kli).  (5X1)  and 
(6)  amended 

101.14  (eX3)  amended ^ 

101.17  (g)  added 37055 

101.36  (b)(3XiiXB),   (C)  and   (iii) 

revised 30620 

101.54  (d)(2)  revised 26980 

101.62  (d)(l)(iiXD),  (2XillXC), 
(iv)(C),  (4XiiXC)  and  (5Xii)(C) 
amended 26980 

101.69  (c),  (d).  (1),  (m)(4),  (n)(3), 
(4),  (o)(3)  and  (4)  amended; 
(mX3)  revised;  (mX4Xiii)  and 

(5)  added 26719 

(m)(3)  and  (4)(iii)  corrected 40024 

101.70  (jX2)  and  (4Xii)  revised; 
(j)(3)(iil)  added 26719 

(j)(3Xiil)  corrected 40024 

165.110  (bX4XiilXA)  table  and  (C) 
table  amended; 
(bX4XliiXG)(JX«v)  note  re- 
moved  25769 

Regulation  at  63  FR  25769  eff. 

date  corrected  to  2-9-98 30621 

172.800  Regulation  at  60  FR  21702 
eff.    date   confirmed:    (c)(13) 

added 36362 

172.831  Added 16433 

173.300  (b)  revised 38747 

173.340  (a)(4)  introductory  text 
revised;  (a)(4)  table  amended 
29134 

175.105  (cX5)  table  amended 37248 

177.1430  (b)  table  amended 36175 

177.2415  Added 20315 

178.2010  (b)  table  amended.... 27836,  29136, 

35135,  36177,  36178 

178.3130  (b)  table  amended 38748 

178.3400  (c)  table  amended 29551 

178.3725  Table  amended 36799 

184.1420  Added 24419 

184.1702  Added 28895 

200  Authority  citation  revised 26698 

200.15  Revised 26698 

201  Authority  citation  revised 
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201.50  (b)  amended 26698 

201.100  (c)(2)  amended 26698 

201.307    Added 27843 

207  Authority  citation  revised 26698 

207.25    (b)(2).    (4),    (5)    and    (6) 

amended 26698 

207.31    (a)(1),    (2),    (3)    and    (c) 

amended 26698 

210  Authority  citation  revised 26698 

211  Authority  citation  revised 26698 

310  Authority  citation  revised 26698 

310.545    (a)(27),    (28)    and    (d)(28) 

added;  (d)  introductory  text 

revised 19802 

(a)(6)(ii)(B)  amended 40649 

312  Authority  citation  revised 26698 

312.500—310.546  (Subpart  E)  Au- 
thority citation  revised 26698 

314  Authority  citation  revised 26698 

314.170  Amended 26698 

314.430  (f)(6)  amended 26698 

341.20  (b)(1)  revised 40650 

341.80  (c)(2)(ii),  (vii).  (d)(2)(i)  and 

(viii)  heading  revised 40650 

369  Authority  citation  revised 26698 

369.5  Removed 26698 

369.21  Amended 26698 

429  Removed 26698 

430  Removed 26068 

431  Removed 26068 

432  Removed 26068 

433  Removed 26068 

436  Removed 26068 

440  Removed • 26068 

441  Removed 26068 

442  Removed 26068 

443  Removed 26068 

444  Removed ., 26068 

446  Removed 26068 

448  Removed 26068 

449  Removed 26068 

450  Removed r..26068 

452  Removed 26069 

453  Removed 26069 

455  Removed , 

460  Removed 

510.105  (c)(2)  revised 32980 

510.106  Revised 32980 

510.600  (c)(1)  table  and  (2)  table 

amended 24106,  25164,  26981.  27844. 

27845.  29551,  31624.  31931.  36178 
520.154a  (a)  amended;  (d)(4)  added 

38474 

520.580  (b)(1)  amended 26981 

520.90SC  (d)(l)(iii)  added 31624 

520.1195  (b)  amended 38474 


520.1445  (a)  and  (c)  heading  re- 
vised; (d)  added 29352 

520.1484  (b)  revised;  (c)(3)  amend- 
ed  17329 

520.1720a  (b)(3)  amended 36178 

520.2043  (a)(2)  revised 39727 

520.2098  (b)  amended 29551 

522.955  (d)(l)(iii)  amended 26981 

522.970  (c)   redesignated  as  (d); 
new  (c)  added;  (b)  and  new 

(d)  re  vised .38749 

522.1086  (b)  amended;  (c)  redesig- 
nated as  (d) 29352 

522.1289  Added 29552 

522.2005  (b)  amended 24420 

522.2120  Amended 24107 

522.2121  Added 24107 

524.1044g  (b)  amended 31932 

524.2101  (c)  amended 26981 

529.469  Added 25164 

529.1030  (c)  redesignated  as  (d); 

(b)(1).  (2).  new  (d)  introduc- 
tory text,  (1)  and  (2)(i)  re- 
vised; Cd)(2Xiv)  and  (v)  added 

38304 

529.1186  (b)  revised 24106 

556.286  Added 38750 

556.600  Revised 24107 

(c)  corrected 38304 

558.58  (d)(l)(iii)  table  amended 27845 

558.76  (d)(3)(xv)  added 38475 

(d)(3)(xv)  added 38750 

(dX3)(xvl)  added 39028 

(d)(1)  table  amended 40825 

558.78  (d)(3)  revised 19185 

(a)(2).   (d)(1)  table  and  (2Xii) 

amended 27845 

568.95  (d)(4)(iv)  added 18836 

(dXlXxiXft)  and  (xiDO))  amend- 
ed  27845 

558.120  (d)(ixiiiX6)  amended 27845 

558.128    (a)(1)    and    (dXD    table 

cunended 27845 

558.145  (aXD  and  (2)  amended 27845 

558.175    (dXlXiii)(6)    and    (iv)(ft) 

amended 17948.27845 

558.195  (d)  table  amended 17948,  27845, 

38475 

558.305  (a)  amended 27845 

558.311  (e)(l)(ii)  table  amended 17948 

(bX2)  through  (7),  (e)(l)(v) 
table.  (2Xv)  and  (3Xv)  amend- 
ed  27845 

558.340  (a)  amended 27845 

558.342      (d)(3)(ii)      and      (6Xii) 

amended 27845 
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TITLE  21   Chapter  l-Con. 

558.355  (a)  amended 24420 

(b)(8).    (9).    (f)(l)(lv)(6).    (v)(6), 
(xiv)(fe),   (xv)(6)  and  (xvi)(ft) 

amended 27845 

558.369  (c)  removed;  (d)  introduc- 
tory text  revised;  (d)(1).  (2) 
and  (3)  redesigmated  as 
(d)(l)(i).  (ii)  and  (iii);  (d)(1) 

heading  and  (2)  added 39028 

558.460  (b)  and  (c)  redesignated  as 
(c)  and  (d);  new  (b)  added; 

(d)(1)  table  revised 36179 

558.515  (d)(l){iv)(6)  amended 17948 

(a)  and  (d)(l)(vi)(6)  amended 27845 

558.530  (c)  removed;  (d)(5)(x)  re- 
vised  38476 

558.550  (a)(1).  (d)(l)(vli){c).  (ix)(c). 
(xv)(c)  and  (xvi)(c)  amended 

27846 

558.575  (a)(1)  and  (2)  amended 27846 

558.582  (a)  amended 27846 

558.600  (c)(4)(ii)  amended 27846 

558.680  (c)(1)  table  amended 38750 

606.121  (e)(l)(ii)  amended 16685 

610.11  (g)  revised 19403 

610.30  Amended 16685 

640.2  (e)(3)  amended 16685 

640.17  Amended 16685 

640.24  (b)  amended 16686 

640.64  (c)(2)  amended 16685 

640.69  (b)  amended 16685 

640.70  (a)(3)  amended 16685 

640.74  (b)(2)  amended 16685 

640.101  (a)  amended 16685 

640.102  (c)  and  (e)  amended 16685 

640.104  (a)  amended 16685 

800  Authority  citation  revised 26699 

801  Interpretation 24934 

Economic  analysis  statement 

29552 

803.1  (a)  revised 26074 

803.3  (c)  introductory  text 
amended;  (m)  through  (ee) 
redesignated  as  (n)  through 
(ff):  (c)(1),  new  (p)  introduc- 
tory text.  (1)  and  (r)(2)  re- 
vised; (g)  and  new  (m)  added 


.26074 


803.9  (c)(2)  amended;  (c)(3)  re- 
moved; (cX4)  redesignated  as 
(c)(3) 26075 

803.10  Heading,  (a)(2)  and  (c)(5) 
revised;  (b)  added 26075 

803.11  Amended 26075 

803.12  (b)  revised 26075 


803.17  Introductory  text  amend- 
ed  26075 

803.18  Heading,  (b)(l)(li)  and  (2) 
revised;  (a),  (b)(1)  introduc- 
tory text  and  (c)  amended; 

(d)  added 26075 

803.19  (b)  and  (c)  amended 26075 

803.20  (a)  Introductory  text  and 
(2)  amended;  (a)(1)  revised; 
(b)(2)  added 26075 

803.22  (a)  and  (b)(1)  amended 26076 

803.33  Heading  revised;  (a)  intro- 
ductory text,  (2),  (5),  (7)  In- 
troductory text,  (vl)  and  (c) 

amended 26076 

803.40—803.43  (Subpart  D)  Added 

26076 

803.56  Introductory  text,  (a)  and 

(b)  amended 26076 

803.57  (a),  (b).  (c)(1)  and  (d) 
amended 26076 

804  Heading  revised , 26077 

804.1  (a)  revised 26077 

804.3  (d)  revised;  (m)(l)  and  (2) 

amended 26077 

804.25  (a)(1)  and  (2)  amended;  (c) 

removed 26077 

806.10  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

806.20  Regulation  at  62  PR  27191 

eff.  5-18-98 18836 

812  Authority  citation  revised 26699 

814.39  (a)  Introductory  text  and 

(4)  revised;  (f)  added 20533 

814.100  (a)(2)  and  (d)  revised;  (e) 

added -. igisg 

Regulation    at    63    FR    19188 

withdrawn ..40825 

814.104  (b)  removed;  (c),  (d)  and 

(e)  redesignated  as  (b).   (c) 

and  (d);  new  (b)(5)  and  new 

(d)  revised;  new  (c)  amended 

19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.106  Revised igigg 

Regulation    at    63    FR    19189 

withdrawn 40625 

814.108  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.112  (a)  introductory  text  and 

(b)  revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.114  Revised 19189 
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Regulation    at    63    FR    19189 

withdrawn 40825 

814.116  (a)  and  (d)  amended;  (e) 

added 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.118  (e)  revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.120  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.124  (a)  amended 19190 

Regulation    at    63    FR    19190 

withdrawn 40825 

814.126  (a)  amended;  (b)  revised 

19190 

Regulation    at    63    FR    19190 

withdrawn 40825 

862.1825  Added 40366 

864.1860  Added 30142 

868  Preamendment  device  reten- 
tion  35516 

882.5970  Added 40651 

884  Preamendment  device  reten- 
tion  35516 

888.3070  Added 40040 

890  Preamendment  device  reten- 
tion  35516 

892.2010  Added 23387 

892.2020  Added 23387 

892.2030  Added 23387 

892.2040  Added 23387 

892.2050  Added 23387 

1240  Technical  correction 29591 

1240.70  Removed 26078 

1270.33  (b)(1)  amended 16685 

Proposed  Rules: 

3      26690.  40858 

5 26690,  40858 

10  26690,  32772.  40868 

16 26690,  31143,  35551 

20 40069,  40858 

25"     ...26690 

26!!!!"!" • 17744 

50.... 

56 

58 

70 

71 

73......... 

74 

80 

81 

82 


.30150 


.30150 
.30150 
.30150 
.30150 
.30150 


99  31143.  35551 

100. 27502 

101  ...20486,  23624.  24254.  24593.  27016.  30150 

102 20148 

120 20450,  24254.  37057.  40072 

165 25789 

178 30150 

200 26690 

201    26690.  30150 

207 26690,  26744.  40858 

210 26690 

211 26690 

310 26690.  33592,  40858 

312   26690.  40858 

314.V. 26690 

315 28301 

316 40858 

334     .27886,  33592 

341 38762 

369  26690 

429!!!!!!!!!!! 26690 

430 • 26127 

431 26127 

432 ." 26127 

433 26127 

436 26127 

440 26127 

44i;|".;..„ 26127 

442 26127 

443!!!!!!!!!!!!!!!! 26127 

444  26127 

446!!!!!!!!!!!!!!!!..: 26127 

448 ; 26127 

449  26127 

450!!!!!!!!!!!! 26127 

452 26127 

453 " 26127 

455.... 26127 

460  26127 

6O0!!!!!!!!!!!!!!! 40858 

601     28301.  40858 

effl.'.Z. 40858 

610 19431.  40858 

640  40858 

660!!.!!!!!!!!!!!!.. 40858 

30150 


701. 
800. 
803. 
804. 
807. 
808. 
809. 


.26690 
.26129 
.26129 
.26744 
.39789 
.29174 


812 26690.  38131 

814 19196.  20658 

820.V....„ 29364 

864 •»174 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1.  1998  THROUGH  JULY  31.  1998 


TITLE  21    Proposed  Rules:-Con. 

874 25794.  40673 

882 40673 

890 40677 

1271 26744 

1308 18170 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Parts  1-199) 

40.68   Regvaation   at   63   FR  670 

confirmed 36366 

40.204  Removed 16686 

41.2  (8r)(3)  and  (4)  redesignated  as 
(g)(5)  and  (6);  new  (g)(3)  and 
(4)  added 16893 

41.32  Re  vised 16893 

41.33  Re  vised .....16894 

41.101  Regulation  at  63  PR  671 

confirmed;  (c)(1)  amended 36366 

41.107  (c)  redesignated  as  (c)(1); 

(c)(2)  added;  interim 24108 

41.121  Regulation  at  63  PR  671 
confirmed 36366 

41.122  (a)(4)  and  (h)(9)  added 16895 

50  Authority  citation  revised 20315 

50.40  (a)  amended 20315 

93  Authority  citation  revised 16687 

93.1  (a),  (b).  (c)  and  (e)  amended 

16687 

121.1  Amended 17330 

140  Added 36574 

Ctiapter  II— Agency  for  Inter- 
national Development.  Inter- 
national Development  Co- 
operation Agency  (Parts 
200-299) 

228.11  (e)  revised 38751 

228.21  (a)  amended;  (c)(4)  revised 

38759 

228.51  (a)  introductory  text  and 

(1)  re  vised 38751 

228.53  Introductory  text  and  (a) 

revised 38752 

Cliapter  V-United   States   Infor- 
mation Agency  (Parts  500—599) 

514  Suspension  of  applicability 

34276 

514.90   (Subpart   H)    Added;    In- 
terim   34810 


Proposed  Rules: 

503 15800 


TITLE  23-HIGHWAYS 

Cttapter  I— Federal  HIgtiway  Ad- 
ministration. Department  of 
Transportation  (Parts  1—999) 

655.601  (a)  revised 33549 

Proposed  Rules: 

655 31950.  31957 

658 27228 

1331 33220 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-(Dffice  of  ttie  Sec- 
retary, Department  of  Housing 
and  Urban  Development  (Parts 
0-99) 

5.100  Amended 23853 

5.214  Amended 23853 

5.403  (a)  revised;  (b)  amended 23853 

5.520  (c)(l)(ii)  and  (2)(i)  revised 

23853 

8.28  (a)(5)  revised , 23853 

Ct)apter  ll-Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner.  Depart- 
ment (^  Housing  and  Urban  De- 
velopment (Parts  200—299) 

203.255  (b)(5)  revised;  interim 29507 

206.45  (e)  revised;  interim 17656 

Ctiapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development.  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  500—599) 

Chapter  V  Clarification 35136 

570.415  (k)(3)(ii)  revised 31869 

598  Added;  interim 19155 


JULY  1998  4» 

CHANGES  APRIL  1.  1998  THROUGH  JULY  31.  1998 


Chapter  Vlil-Office  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urkxan  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

882  Heading  and  authority  cita- 
tion revised 23853 

882.101  Revised 23853 

882.102  Revised ; 23853 

882.106  Removed 23854 

882.108  Removed 23854 

882.109  Removed 23854 

882.110  Removed 23854 

882.111  Removed 23854 

882.118  Removed 23854 

882.112  Redesignated  as  882.414 23854 

882.201—882.219  (Subpart  B)  Re- 
moved  23854 

882.217  Redesignated  as  882.517 23854 

882.301—882.335  (Subpart  C)  Re- 
moved  23854 

882.401  Revised 23854 

882.402  Removed 23854 

882.404  Revised 23854 

882.406  Redesignated  as  882.810 23857 

882.407  Revised 23855 

882.411  (c)  amended 23855 

882.413  (0)  removed 23855 

882.414  Redesignated  from  882.112 
23854 

882.501  Removed 23855 

882.502  Removed 23855 

882.503  Removed , 23855 

882.504  Removed 23855 

882.505  Removed 23855 

882.506  Removed 23855 

882.508  Removed 23855 

882.511     Heading     revised:     (a) 

through  (e)  redesignated  as 
(b)  through  (f);  new  (a)  added 
23855 

882.514  (a)(1).  (d)(1)  introductory 
text,  (iv)  and  (v)  amended; 
(d)(2)(vi)  redesignated  as 
(dXl)(vl):  (e)  revised 23855 

882.515  (b)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 
23855 

882.517  Redesignated  from  882.217 

...„■ 23854 


882.601—882.606  (Subpart  F)  Re- 
moved  23854 

882.701—882.759  (Subpart  G)  Re- 
moved  23854 

882.802  Amended 23855 

882.803  (b)  revised 23865 

882.805  (d)(l)(iKB)  amended;  (c) 
revised 23855 

882.806  Heading,  (a)(3)  and  (4)  re- 
vised; (a)(2)  amended;  (a)(2) 
undesigrnated  text  designated 

as  (a)(2)(ii);  (a)(2)(i)  added 23856 

882.807  (a)  and  (d)  revised 23856 

882.808  (d),  (i)(l).  (3)  and  (o) 
amended;  (b)(4).  (c)  and  (i)(2) 
revised 23857 

882.810  Removed;  new  882.810  re- 
designated from  882.406;  new 
(g)(l)(iii)(C)  amended 23857 

Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-999) 

982  Authority  citation  revised 23857 

982.4  Re  vised 23857 

Corrected ; 31625 

982.53  (a)  revised 23859 

982.54  (d)(7)  revised;  (d)(15) 
through  (19)  redesignated  as 
(d)(18)  through  (22);  new 
(d)(15),  (16)  and  (17)  added 23858 

982.102  (d)  removed 23895 

982.152  (a)(3)  added;  (cXD  revised 
23859 

982.153  (a)  designation  and  (b)  re- 
moved  23860 

982.158  (f)(6)  amended;  (f)(7)  re- 
designated as  (f)(8);  new  (fX7) 
added 23860 

982.204  (c)  revised 23860 

982.205  Heading  and  (c)  revised 
23860 

982.206  (b)(1)  amended;  (a)(2)  re- 
vised  23860 

982.207  (c)  redesignated  as  (d); 

new  (c)  added 23860 

982.302  (a)  revised 23860 

982.303  (b)(1)  amended;  (b)(2)  re- 
vised  23860 

982.306  (d)  and  (e)  redesignated  as 

(e)  and  (f):  new  (d)  added .27437 

982.316  Added .23860 

Corrected 31625 
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TITLE  24  ChapterlX-Con. 

982.362  (c)(7)  revised;  (c)(8) 
amended;  (c)(9)  redesigrnated 
as  (c)(12);  new  (c)(9),  (10)  and 
(11)  added 23860 

982.401  (a)(1)  amended 23861 

982.402  (c)  revised 23861 

982.451  (a)  removed;  (b)  and  (c) 
redesignated  as  (a)  and  (b) 
23861 

982.452  (b)(2)  revised 23861 

982.501—982.517       (Subpart       K) 

Added 23861 

982.552  (a)(1)  revised 23865 

982.601—982.624  Added 23865 

982.623  (b)(2)(i)  corrected 31625 

983.1  Revised 23870 

983.2  Introductory  text  amended 
23870 

983.3  (d)  added 23870 

983.5  Re  vised 23870 

983.7  (b)  introductory  text  and 

(7)  revised;  (b)(5)  amended; 
(d)  and  (f)  removed;  (b)(8) 
and  (c)  added;  (c)  and  (gr)  re- 
designated as  (d)  and  (f) 23870 

983.10  (g)(l)(iil)(B)  amended 23871 

983.12  Revised 23871 

983.13  Revised 23871 

983.14  Removed 23871 

983.51  (d)  introductory  text  re- 
vised  23871 

983.52  (a)  and  (c)  amended 23871 

983.55  (a)  and  (b)  amended 23871 

983.101  (b)(3)  amended 23871 

983.103  (d)  amended 23871 

983.151  (b)(3)  amended 23871 

983.201  Revised 23871 

983.202  Amended 23871 

983.203  (a)(1),  (b),  (d)(6)  and  (g)(1) 
amended;  (e)  added 23871 

983.204  (e)  added 23871 

983.205  Removed;  new  983.205  re- 
designated from  983.206 23871 

983.206  Redesignated  as  983.205; 
new  983.206  redesignated 
from  983.207 23871 

983.207  Redesignated  as  983.206; 
new  983.207  redesignated 
from  983.208  and  revised 23871 

983.208  Redesignated  as  983.207 23871 

983.251—983.262       (Subpart       F) 

Added ....23871 


.30046 
.30046 
.30046 
.26022 


Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner.  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  3200—3899) 

3280  Interpretive  Bulletin 26386 

Proposed  Rules: 

5 35650,35662 

6 26022 

50 

55 

58 „ 

180. 

200 28702.  32958,  35662 

203 ., 24736 

207 26702.  35650 

236 35662 

266 36650.35662 

291 29496.  35650 

570 26022 

880 36650.  35662 

881 35650 

882 35650 

883 35650 

884 36650 

886 , 35660.  35662 

888 ., 24846 

901 35672.  40682 

965 35650 

962 36662 

983 35660 

3280 26392 


TITLE  25-INDIANS 

Ctiapter  Ill-National  Indian 
Gaming  Commission  (Parts 
500-599) 

614  Technical  correction 17489 

Proposed  Rules: 

32631 


11. 

61. 
291 


.19693 


TITLE  26-INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Serv- 
ice, Department  of  ttie  Treasury 
(Parts  1--799) 

1  Authority  citation  amended 16898, 

30623,  335S5.  36180 
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1.32-3T  Added 34596 

1.367(a)-lT  (a),  (c)(1)  and 
(3)(ii)(C)  concluding  text 
amended;  (b)(2)(i)  and  con- 
cluding text  removed;  (c)(2) 

revised 33555 

1.367(a)-3  (a),  (b)  and  (d)  revised; 
(c)(l)(iii)(B)  amended;  (e) 
through    (h)    removed;    new 

(e).  (f)  and  (g)  added 33556 

1.367(a>-3T  Removed 33561 

1.367(a)-8  Added 33562 

1.367(b)-l  Added 33566 

1.367(b)-4  Added 33567 

1.367(b)-7  (a)  and  (b)  added ....33568 

1.367(d)-lT  (a)  amended 33568 

1.411(d)-4  Added 30623 

1.417(e)-l  (d)  revised 16898 

1.417(e)-lT  (d)  revised 16902 

1.4SO-0  Amended 36181 

1.460-6  (j)  added 36181 

1.460-6T  Removed 36181 

1.985-1  Corrected 15760 

(b)(2)(ii)(C)(i)  heading  and  (2) 

correctly  added 15761 

(c)(6)  amended 40368 

1.985-4  (a)  amended 40368 

1.985-7  (b)(3),  (c)(5)  and  (d)(5)  cor- 
rected  15761 

1.985-8T  Added 40368 

1.1001-5T  Added 40369 

1.6038B-1  Added 33568 

1.6038B-1T  Heading,  (a)  through 
(b)(2),  (c)  introductory  text 
and  (f)  revised;  (b)(3)  redesig- 
nated  as   (b)(4);   new   (b)(3), 

(c)(6)  and  (g)  added 33570 

1.6045-lT  Removed 35519 

1.6045-2T  Removed 35519 

1.6045-1  (1)  revised;  (q)  amended 

35519 

1.6045^2  (g)(2)  revised;  (i)  amend- 
ed  35519 

7.367(b)-l  (a)  and  (c)(1)  revised; 
authority  citation  removed 

33570 

7.367(b>^  (a)  and  (b)  revised;  au- 
thority citation  removed 33570 

7.367(b>-7  (a)  revised;  authority 

citation  removed 33570 

31  Authority  citotion  amended 

32735 

31.6300-1  (f)(4)  amended 32736 

31.6302-lT  Added 32736 

48  Authority  citation  amended 

35801 


48.4081-lT  Added 35801 

48.4082-6T  Added 35801 

48.4082-7T  Added 35801 

48.4082-8T  Added 35801 

48.4082-9T  Added 35802 

48.4082-lOT  Added 35802 

48.4091-3T  Added 35802 

48.4101-2T  Added 35808 

48.4101-3T  Added 35808 

48.6427-lOT  Added 35804 

48.6427-llT  Added 35804 

145.4052-1   (a)(2)(ii)   redesignated 

as  (a)(2)(ii)(A);  new 

(a)(2)(ii)(A)  amended; 

(a)(2)(ii)(B)  added 35804 

301.6011-2  (a)(1),  (b)(1).  (2),  (c)(1) 

heading,  (i),  (iii).  (2).  (d).  (0. 

(g)  heading  and  (2)  revised; 

(c)(l)(iv)  added;  (cX3)  and  (4) 

removed;  (e)  amended 35519 

301.6011-2T  Removed 35520 

602.101  (c)  table  amended  (0MB 

numbers) 30624,  33570,  34596,  35805, 

35806,  36181 

Proposed  Rules: 

1 17973,  19694,  19864,  20156,  24765,  25796, 

27534,  28958,  29961,  32164.  33595, 
34615,  34616,  37296.  38139.  40383 

31         32774 

48" 35893 

301..... -37296 

TITLE  27-ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol.  To- 
bacco and  Firearms,  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

9.93  (c)(ll).  (17)  and  (18)  revised; 

(c)(19)  added 16904 

9.156  Added 33853 

9.159  Added 16904 

178.1  (a)  revised 35522 

178.11  Amended 35522 

178.32    (a)(7).     (8)(iii)(B).     (d)(7). 
(8)(ii)(B)  amended;  (a)(9)  and 

(d)(9)  added 35522 

178.50  (b)  and  (c)  amended;  (d) 

added 35523 

178.99  (c)(7)  and  (8)(iiXB)  amend- 
ed: (cX9)  added 36523 
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TrrLE27  Chaptorl-Con. 

178.100    (a)    existing    text    des- 
ignated as  (a)(1);  (a)(2)  added; 

(c)  revised 35523 

178.103  Added 37742 

178.130  (a)(1)  amended 35523 

178.134  Added 35523 

178.141  Introductory  text  revised 

35523 


178.144   (c)(6)   and   (7)   amended; 

(c)(8)  added 35523 


Proposed  Rules: 


4.... 
178. 


B                 TIT 

35523 

H 

^M      Chapter  1 

27017 

^H 

35551 

^H        0.29—0.29]  ( 

^M        0.29e'(a)(i')' 

^H        2.1—2.67  D 

^H              A;  head 

^^1        2.20  Amend 

^^1        2.62  Redes] 

^H               part    E 

^H              nated  f 

^H        2.63   Redes 

^H               2.63  re 

^H              interiiT 

^H        2.64   Redes 

^H                2.64   re 

^H               interin 

^H        2.65   Redes 

^H               2.65  re 

^^B               interin 

^H         2.66   Redes 

^m                2.66  re 

^H               interin 

^^B         2.67  Redesi 

^H         2.68*  (Subp 

^H               from  2. 

^H         2.70-2.89  ( 

^H               terim . 

^m         16.11  (b)(7) 

^M        

H 

^M       Chapter 

■          Safety 

^m         tion.  D< 

H            1900- 

^H         1910  Meeti 

^H         1915  Meeti 

^H       •  1926  Meeti 

^B       Chapter 

^H          ogemc 

^1          ment 

^B         4011  Appei 

^H         4022.7  (b)(] 

^H         4041A.43  (t 

JULY  1998 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

0.29— 0.29J  (Subpart  E-4)  Added 

36847 

0.29e  (a)(1)  corrected 40788 

2.1—2.67  Designated  as  Subpart 

A;  heading  added;  interim 39176 

2.20  Amended;  interim 39176 

2.62  Redesignated  as  2.68  (Sub- 
part B);  new  2.62  redesig- 
nated from  2.63;  interim 39176 

2.63  Redesignated   as   2.62;   new 

2.63  redesignated   from  2.64; 
interim 39176 

2.64  Redesignated  as  2.63;   new 

2.64  redesignated  from  2.65; 
interim 39176 

2.65  Redesignated   as   2.64;   new 

2.65  redesignated  from  2.66; 
interim 39176 

2.66  Redesignated   as   2.65;   new 

2.66  redesignated  from  2.67; 
interim 39176 

2.67  Redesignated  as  2.66;  interim 
39176 

2.68  (Subpart  B)  Redesignated 
from  2.62;  interim 39176 

2.70—2.89  (Subpart  C)  Added;  in- 
terim  39176 

16.11  (b)(7)  correctly  revised 36295 

Proposed  Rules: 

23 38765 

TITLE  29-LABOR 

Chapter  XVII— Occupational 

Safety  and  Health  Administra- 
tion, Department  of  Labor  (Parts 
1900-1999) 

1910  Meeting 39029 

1915  Meeting 39029 

•  1926  Meeting 39029 

Chapter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Labor  (Parts  400-499) 

4011  Appendix  A  amended 38306 

4022.7  (b)(1)  revised;  (d)  added 38306 

4041A.43  (b)(1)  amended 38306 


4044  Appendix  B  amended 38083 

4044.52  (b)  introductory  text  re- 
vised  38306 

4044.54  Amended 38306 

4050.2  Amended 38306 

4050.5  (a)(2)  amended 38306 

4050  Appendix  A  amended 38306 

4281.13  (a)  introductory  text 
amended;  (b)  removed;  (a)(1) 
through  (5)  redesignated  as 

(a)  through  (e) 38307 

4281.14  Heading  and  (a)  amended 

38307 

4281.15  Removed 38307 

Proposed  Rules: 

56   40800 

57  40800 

77 40800 

TITLE  30-MINERAL  RESOURCES 

Chapter  II— Minerals  Manage- 
ment Service.  Department  of 
the  Interior  (Parts  200-299) 

250.101  (e)  Table  1  amended 37068 

250.806  (a)(3)  revised 37068 

Chapter  VI— Bureau  of  Mines,  De- 
partment of  the  Interior  (Parts 
600-699) 

602  Removed;  interim 40178 

Chapter  VII— Offlce  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  the 
Interior  (Parts  700-999) 

901.15  Table  amended 35807 

914.15  Table  amended 39729 

917.15  Table  amended 40827 

917.16  (b)  removed 40827 

917.17  (a)  removed 40827 

918.15  Table  corrected 38881 

926.30  Revised 40794 

948.15  Table  amended.... 37777 

948.16  (nnn)  and  (ooo)  revised;    

(ppp)  removed 37777 

Proposed  Rules: 

72   ; 37796 

75  37796.  38066 

206 36868,  38355.  40073 

707 40871 
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TITLE  30 

874 

938 


Proposed  Rules:— Con. 


.40871 
.40237 


944 36868 

948 39790 

950 40384 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  ttie  Secretary 
of  ttie  Treasury  (Parts  0—50) 

1.16  (a)  through  (d)  and  (f) 
through  (j)  revised 39733 

1.17  (a)(1)  through  (5),  (b),  (c). 
(d),  (1),  (m).  (r)  and  (s)  re- 
vised  39733 

1.18  Revised 39733 

1.20  (d)  through  (g)  revised 39733 

1.21  (a)(6)(ii)  revised 39734 

1.492  (a)  through  (d)  revised 39734 

Ctiapter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Parts 
51-199) 

103  Technical  correction 37777 

Ctiapter  11— Fiscal  Service.  De- 
partment of  ttie  Treasury  (Parts 
200-399) 

317  Authority  citation  revised 38041 

317.0  Re  vised 38041 

317.1  (d)  revised 38041 

317.8  Appendix  amended 38041 

317.9  (b)(2)  removed;  (bXD  redes- 
ignated as  (b);  new  (b)  table 
amended 38041 

321  Authority  citation  revised 38042 

321.0  (a)  and  (b)  revised..; 38042 

321.1  (0)  revised 38042 

321.3  (c)  revised ...38042 

321.6  Re  vised 38042 

321.7  (a)  and  (g)  revised 38042 

321.9  (a)  revised 38042 

321.12  Revised 38042 

321.25  (b)(2)  removed;  (b)(1)  redes- 

.  Ignated  as  (b);  new  (b)  table 

amended 38042 

321  Appendix  amended 38042.  38043 

330  Authority  citation  revised 38044 

330.1  (f)  revised 38044 

330.5  (a)  revised .38044 

330.6  (a)  revised 38044 

330.7  Re  vised 38044 


330.8  Re  vised 38044 

330.9  (b)(2)  removed;  (b)(1)  redes- 
ignated as  (b);  new  (b)  table 
amended 38044 

330.10  Revised , 38044 

367  Determination 35807 

359  Added^ 38044 

360  Added 38049 

Ctiapter  V— Office  of  Foreign  As- 
sets Control.  Department  of  ttie 
Treasury  (Parts  500—599) 

515.560  Corrected 35808 

560.525  Corrected 35808 

501.803  Correctly  revised 35809 

538  Added 36810 

Proposed  Rules: 

103 37086 

TITLE  32-NATIONAL  DEFENSE 

Ctiapter  I— Office  of  ttie  Secretary 
of  Defense  (Parts  1—399) 

204.4  (c)(l)(vii)  thorugh  (ix)  cor- 
rected  36992 

204.6  (a)(1).  (4)  and  (b)(l)(v)  cor- 
rected  ;... 36992 

204.8  Corrected 36992 

Ctiapter  V— Department  of  ttie 
Army  (Parts  400-699) 

588  Removed 37069 

Proposed  Rules: 

199. 36651 

656 37296 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Ctiapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

100.35-T06-O45  Added  (temporary) 


100.35-T05-47  Added  (temporary) 
100.36-T06-063  Added  (temporary) 
100.35T-07^  Added  (temporary) 


.36850 


.36861 


.40663 


.36182 


100.35-T08-( 
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100.35-T08-040  Added  (temporary) 

38752 

100.109  Added 37492 

100.116  Added 37249 

100.201     Implementation     (tem- 
porary)  36182,36183 

100.501     Implementation     (tem- 
porary)  36849 

100.505  (b)  revised 39236 

100.1101  Implementation    (tem- 
porary)   38308 

100.1102  Table  1  amended 37491 

117  Temporary  drawbridge  oper- 
ation regulations 37251.  39029, 

40654,40655 

117.459  Revised 40654 

117.467  (b)  suspended;  (c)  added; 

eff.  7-6-98  through  11-10-98 35821 

117.822  Revised 37251 

155.710  (e)  introductory  text,  (1), 

(2)  and  (3)  revised 35826 

155.715  Added 35826 

166.T01-080  Added  (temporary) 40656 

165.T01-082  Added  (temporary) 39238 

165.T01-083  Added  (temporary) 39237 

165.T07-013  Heading  and  (a)  re- 
vised (temporary) 38477 

165.T08-024  Added  (temporary) 36852 

165.T08-038  Added  (Temporary) 37493 

165.1115  Added 38308 

Added 38754 

Chapter  IV— Saint  Lawrence  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 

402.100  Corrected 36992 

402.210  Corrected 36992 

402.211  Corrected 36992 

402.320  Corrected 36992 

402.428  Corrected 36992 

Proposed  Rules: 

1—199  (Ch.  I) 36384 

100 36197 

110    37297,  39651 

166 39256,  40583 

TITLE  34-EDUCATION 

Subtitle  A— Office  of  ttie  Sec- 
retary. Department  of  Education 
(Parts  1-99) 

74  0MB  circular  applicability 36144 


80  0MB  circular  applicability 36144 

Oiapter  VI— Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

600.2  Amended 40622 

600.9  (b)(2)(ii)  amended 40622 

600.40  (a)(l)(iv)(A)  and  (B) 
amended;  (a)(l)(iv)(C)  re- 
moved  40622 

600.41  (a)(l)(ii)(F)  and  (G)  amend- 
ed; (a)(l)(ii)(H)  and  (e)(3)  re- 
moved  40623 

600.55  (a)(5)(i)(A)  amended 40623 

668.1  (c)(3),  (7)  and  (11)  removed; 
(c)(4),  (5).  (6),  (8),  (9),  (10)  and 
(12)  redesignated  as  (cK3) 
through  (8)  and  (10);  new 
(c)(9)  added 40623 

668.2  (b)  amended 40623 

668.8  (d)(3)  amended 40623 

668.13  (a)(4)(i)  introductory  text 

and  (d)(2)(i)  amended 40623 

668.14  (b)(4Kii)  removed; 
(b)(4)(iii)  through  (vl)  redes- 
ignated as  (b)(4)(ii)  through 
(V);  new  (b)(4)(ii),  (7),  (15). 
(17)  and  (23)  amended;  (b)(8). 

(11)  and  (16)  revised 40623 

668.16  (e)(2)(i)  and  (j)(l)  amended; 
(m)(l)  introductory  text,  (i) 
and  authority  citation  re- 
vised  40624 

668.19  (a)(3)(iv).  (v)  and  (vl) 
amended 40624 

668.20  (c)  introductory  text  and 
(d)(2)  revised 40624 

668.21  (a)(1)  amended 40624 

668.22  (c)(2)(ii)  revised;  (f)(l)(li). 
(2)(i),  (gK2)(ii)(B).  (3)(ii)  and 
(h)(1)  introductory  text,  (iv), 
(V),   (vi),   (2)(ii)   through  (v) 

and  (i)  amended; 40624 

668.25  (c)(4)    introductory    text 

and  (ii)  amended 40624 

668.26  (b)(4),  (6),  (c)(2),  (d)(2)  in- 
troductory text.  (3)  introduc- 
tory text  and  (i)  amended 40624 

668.32  (c)(1)  and  (k)(5)  amended 

40624 

668.42  (b)  introductory  text  re- 
vised  40625 

668.43  (c)(6)  amended 40625 
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TITLE  34  Chapter  Vl-Con. 

668.46  (a)(1).  (2)(ii).  (5)(i)  and  (ii) 

amended 40625 

668.48  Note  amended 40625 

668.49  (a)(l)(iii)  and  (b)  amended; 
(a)(l)(vi)  added;  (d)  revised 40625 

668.51  (a)  amended 40625 

668.54  (a)(2)(i)  amended 40625 

668.55  (c)  introductory  text,  (1), 

(2)  and  (d)(2)  amended 40625 

668.58  (a)(l)(i).  (2)(ii)(A)  and  (ill) 
revised;  (a)(l)(ii),  (iii).  (c), 
(d)(1)  and  (2)  amended; 
(a)(l)(iv)  added 40625 

668.59  (b)(1).  (c)  introductory 
text  and  (l)(ii)  amended; 
(dXD  revised 40625 

668.60  (b)  introductory  text, 
(l)(i)(A),  (B),  (D).  (iii)  and  (d) 
amended;  (b)(l)(i)(C).  (ii)  and 
(e)(2)  revised 40625 

668.61  (a)(2)(ii)(B)  and  (b)  amend- 
ed; (b)  redesignated  as  (b)(1); 
(b)(2)  added 40626 

668.81  (e)  removed 40626 

668.83    (c)(2)(i)(B).     (iii)(D)    and 

(d)(l)(iii)  amended 40626 

668.94  (a)  introductory  text  and 

(5)  amended 40626 

668.130  (a)  and  (b)  amended 40626 

668.131  Amended 40626 

668.132  (a)(2)  and  (b)  amended 40626 

668.133  (a)  introductory  text  and 
(l)(i)  amended 40626 

668.134  (a)  introductory  text.  (1), 

(3),  (b)(1)  and  (2)  amended 40626 

668.136  (a)  and  (b)  introductory 

text  amended 40626 

668.137  (a)  and  (b)  amended 40626 

668.138  (a)  and  (b)  revised 40626 

668.139  (b)  and  (d)  revised 40626 

668.166  (a)(1)  amended 40626 

668.167  (a)(3)  revised 40626 

668.171  0MB  number 40348 

668.172  (c)(5)(ii)  amended;  0MB 
number 40348 

668.173  (b)  revised „ 40348 

668.174  0MB  number 40348 

(c)(3)(i),  (ii).  (iii),  (iv)  introduc- 
tory text  and  (B)  amended 
40349 

668.175  0MB  number 40348 

(f),  (2)(i).  (3)(i).  (ii),  (g)(l)(i)(A) 

and  (ii)  amended 40349 

668  Appendix  G  amended ...40349 

685  Appendix  A  revised 39010 


Proposed  Rules: 

304 37466 

668 ...37714 

TITLE  35-PANAMA 
CANALSIONS 

No  amendments  to  35  CFR  have  been 
published  in  the  FEDERAL  REGISTER 
since  July  1, 1998. 

TITLE  36-PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chapter  III— Corps  of  Engineers, 
Department  of  ttie  Army  (Parts 
300-399) 

327.30     Appendixes     A     and     C 

amended;  eff.  8-17-98 35828 

Ctiapter  XII— National  Arctilves 
and  Records  Administration 
(Parts  1200-1299) 

1220.40  Amended 35829 

1220.54  Amended 35829 

1222.20  (b)(3)  amended 35829 

1228.26  Amended 35829 

1228.46  Amended 35829 

1228.50  Amended 35829 

1228.54  Amended 35829 

1228.60  Amended 35829 

1228.74  Amended :........35829 

1228.78  Amended 35829 

1228.92  Amended ............35829 

1228.94  Amended 36829 

1228.104  Amended 35829 

1228.124  Amended 35829 

1228.152  Amended 35829 

1228.154  Amended 35829 

1228.156  Amended 35829 

1228.190  Amended 35829 

1228.222  (a)(3)  amended 35829 

1228.224  Amended 35829 

1230.7  Amended 3S8S»~^ 

1230.50  Amended 35830 

1234.10  (a)  amended .7. 35830 

1238.2  Amended 35830 

Proposed  Rules: 

242 40682 

1190 39542 

1191 39542 
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TITLE       37-PATENTS.       TRADE- 
MARKS. AND  COPYRIGHTS 

Chapter  I— Patent  and  Trademark 
Office,  Department  of  Com- 
merce (Parts  1—199) 

1.53  Reerulation  at  63  FR  5734 

confirmed 36185 

adapter  II— Copyrlgtit  Office,  U- 
tyary  of  Congress  (Parts 
200-299) 

201.17  (h)(2)(iv)  amended 39738 

256.2  (a)(1)  and  (c)  amended 39739 

TITLE  38-PENSIONS,  BONUSES. 
AND  VETERANS'  REUEF 

Ctiapter  I— Department  of 
Veterans  Affairs  (Parts  0-99) 

4.104  Amended 37779 

17.55  Introductory  text  amended; 
(h)  removed;  (i),  (j)  and  (k) 
redesignated  as  (h),  (i)  and 

(j) „ 39515 

17.56  Redesignated  as  17.57;  new 

17.56  added 39515 

17.57  Redesignated  from  17.56 39515 

17.96  Introductory  text  amended; 

(a)    authority    citation    re- 
moved;   authority    citation 

added 37780 

17.128  Revised 39515 

21.4000—21,4279  (Subpart  D)  Au- 
thority citation  revised 35831 

21.4008  Amended;  eff.  7-31-98 35831 

21.4133  Removed;  eff.  7-31-98 35831 

21.4134  Removed;  eff.  7-31-98 35831 

21.4135  (0.  (j)(l).  (k)  heading  and 
(1)  revised;  (j)  introductory 
text    and    (k)    introductory 

text  added;  eff.  7-31-98 35831 

21.4146  (e)  amended;  eff.  7-31-98 

35831 

21.4152  (b)(2)  amended;  eff.  7-31- 

98 35831 

21.4202  (a)  and  (b)  removed;  eff. 

7-31-98 35831 

21.4207  Removed;  eff.  7-31-98 35831 

21.4208  Removed;  eff.  7-31-98 35831 

21.4210  Added;  eff.  7-31-98 35831 

21.4211  Added;  eff.  7-31-98 35833 

21.4212  Added;  eff.  7-31-98 35834 


21.4213  Added;  eff.  7-31-98 35834 

21.4214  Added;  eff.  7-31-98 35834 

21.4215  Added;  eff.  7-31-98 35838 

21.4216  Added;  eff.  7-31-98 35836 

21.5001—21.5296  (Subpart  G)  Au- 
thority citation  revised 35836 

21.5130  (b)  and  (c)  removed;  (d) 
through  (g)  redesignated  as 
(b)  through  (e);  eff.  7-31-98 35836 

21.5200  Introductory  text  amend- 
ed; (h)  removed;  (i)  revised; 
(j)  redesignated  as  (h);  new 
(j)  through  (o)  added;  eff.  7- 
31-98 35836 

21.7000—21.7320  (Subpart  K)  Au- 
thority citation  revised 35837 

21.7133  Revised;  eff.  7-31-98 35837 

21.7135  (i)  introductory  text,  (1). 
(2).  (i)(l)  and  (k)(l)  amended: 
eff.  7-31-98 35837 

21.7158  Heading,  (b)(2)  and  au- 
thority citation  revised;  eff. 
7-31-98 35837 

21.7500—21.7807  (Subpart  L)  Au- 
thority citation  revised 35837 

21.7624  (b)  amended;  eff.  7-31-98 

35837 

21.7633  Revised;  eff.  7-31-98 35837 

21.7635  (e)  introductory  text.  (1). 
(2),  (f)(1)  and  (gXD  amended; 
eff.  7-31-98 35837 

21.7658  Heading,  (b)  heading  and 
(2)  revised;  (b)(1)  introduc- 
tory text,  (i)  and  (ii)  amend- 
ed; eff.  7-31-98 35837 

Proposed  Rules: 

17 37299 


TITLE  39-POSTAL  SERVICE 

Ctiapter  l-United  States  Postal 
Service  (Parts  1—999) 

20  IMM  amended;  incorporation 

by  reference;  interim 37252 

IMM  stayed  in  part;  incorpora- 
tion by  reference 38478 

IMM   amended;    incorporation 

by  reference 40181 

111   DMM   amended;    incorpora- 
tion by  reference 37254,  37967, 

38084,  38310.  39239.  40828 
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TITLE  39 

Chapter  III— Postal  Rate 
Commission  (Parts  3000—3099) 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  amended 39030 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Parts  1  —799) 

9.1  Table  amended  (OMB  num- 
bers)  39739.40657 

52    State    implementation    plan 

determinations 39515 

52.220  (c)(247)(i)(A){2)  added 39751 

(c)(239)(iXE)W)  added 40829 

(c)(194)(i)(G)  added 40831 

52.348  Elxisting  text  designated 

as  (a):  (b)  added 38089 

52.473  Existing  text   designated 

as  (a):  (b)  added 36585 

52.474  (c)  added 36858 

52.726  (s)  added;  eff.  8-31-98 35844 

52.770  (c)(123)  added;  eff.  8-31-98 

35839 

52.777  (t)  added 40044 

52.920  (c)(89)  added .^ 39741 

(c)(87)  added 39743 

52.938  Added 40046 

52.1075  (0  added 36858 

52.1174  (q)  removed 40371 

52.1320  (c)(106)  added 36854 

(c)(107)  added 38756 

52.1620  Redesignated  as  52.1640; 

new  52.1620  added 37495 

52.1640  Redesignated  ftom 
52.1620;  heading  and  (a)  re- 
vised  37495 

52.1885  (a)(8)  added 36587 

(a)(9)  added 37258 

52.1970  (c)(126)  added 39747 

52.2270  (c)(lll)  added;  eff.  8-31-98 

36841 

52.2425  (d)  added 36858 

62.1350—62.1352  Unesignated  cen- 
ter   heading    and    sections 

added 40373 

62.5860—62.5862  Undesignated 
center  heading  and  sections 

added 40052 

62.6600—62.6602      (Subpart      BB) 

Added 36861 

62.10100  (bX3)  and  (cK3)  amended 

40048 


62.10150      Undesignated      center 

heading  and  section  added 40049 

63.99  (a)(3)  added 38480 

63.404  Introductory  text  and  (b) 

revised;  (c)  and  (d)  added 39519 

70  Appendix  A  amended 40054 

81.305  Amended 37279,  39751 

81.315  Amended 39435 

81.318  Amended ...39436 

81.323  Amended 39436 

81.333  Amended 39436 

81.336  Amended 39437 

136.3  (e)  corrected 38756 

180.442  (b)  table  amended 37286 

180.443  (b)  table  amended 37295.  38483 

180.474  (b)(1)  table  and  (2)  table 

amended 39034 

180.517  (a)  introductory  text  re- 
vised; (a)  table  amended 38495 

180.534  Added 36372 

180.1020  (b)  table  amended 35846 

180.1165  Added 39521 

180.1198  Added 37288 

180.1200  Added.... 38498 

261.5  (j)  revised 37782 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions  36587 

279.10  (i)  revised 37782 

279.74  (b)  revised 37782 

282.78  Added 38500 

282  Appendix  A  amended 38500 

300  Appendix  B  amended 36862,  37069, 

37782.  40188 
455  Tables  2  and  3  amended 39443 

Proposed  Rules: 

1—799  (Ch.  I) 40683 

52... .35895,  35896,  36652,  36870,  37307,  38139, 
39258,  39791—39793,  40073,  40872 

62 36871,  40073,  40074,  40386 

63 38544,39543 

70 40053.40951 

81 39258.39793 

86 .38767.39654 

131 36742 

136 36810 

141 37797,  41134 

142 37797 

144 40586 

145 40586 

146 40586 

180 37307,40239 

261 37797,  38139 

264 37309 

265 37309 
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271 « 36652 

281 37309.  40683 

300 37085.  39545,  40247.  40686.  40687 

455 39444 

745 39262 


TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-20.105-3  Revised 35846 

101-43.4801  (d)  revised;  (e)  amend- 
ed  40058 


TITLED 

Chapter  I- 
Departnr 
Human  I 

51  Added 

51.8  0MB  ni; 
51.10  0MB  n 
51.23  0MB  n 
51.25  0MB  n 

57.1104  (c)(i; 

57.1105  Revi 

57.1106  Revl 
61.30-61.38 

Ity  cita 
61.30  Revise 

61.33  Revise 

61.34  Revise 

61.35  Revise 

61.36  Revise 
61.37a  (b)(3) 

ignated 

troduct 

vised;  ii 

61.38  Revise 

100  Author! 

100.3  (c)  he 

ed;  (c)(J 


121  Added.. 
121.3  (e)  am 
121.8  (c)(1)  i 

Chapter  I 
ing  Adi 
of  Heal 
(Parts  41 

400  Technic 

400.200  Amc 

400.202  Amc 

Amended 

403.205  (d) 

vised;  i 

405  Techni( 

Authorit; 

405.502  (g) 

terim .. 

405.535  (b)  s 

405.2468  (f)  I 

409  Technl< 

Commeni 

409.20  (a)  i 

(7)  and 

remove 
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TITLE  42-PUBLIC  HEALTH 

Chapter  I— Public  Health  Service. 
Department  of  Health  and 
Human  Services  (Parts  1—199) 

51  Added 53564 

51.8  0MB  number  pending 53567 

51.10  0MB  number  pending 53567 

51.23  0MB  number  pending 53567 

51.25  0MB  number  pending 53568 

57.1104  (c)(1)  amended 51374 

57.1105  Revised 51374 

57.1106  Revised 51374 

61.30—61.38  (Subpart  B)  Author- 
ity citation  revised 9950 

61.30  Revised;  interim 9950 

61.33  Revised;  interim 9950 

61.34  Revised;  interim 9950 

61.35  Revised;  interim 9950 

61.36  Revised;  interim 9950 

61.37a  (b)(3)  concluding  text  des- 
ignated as  (b)(4);  (a),  (b)  in- 
troductory text  and  (4)  re- 
vised; Interim 9950 

61.38  Revised;  interim 9951 

100  Authority  citation  revised 25778 

100.3  (c)  heading  and  (1)  amend- 
ed; (c)(2)  revised;  (c)(3)  added 

25778 

121  Added 16332 

121.3  (e)  amended 35847 

121.8  (c)(1)  and  (2)  amended 35847 

Chapter  IV— Health  Care  Financ- 
ing Administration.  Department 
of  Health  and  Human  Services 
(Parts  400-499) 

400  Technical  correction 4595, 11417 

400.200  Amended;  interim 35065 

400.202  Amended 59098 

Amended;  interim 35065 

403.205  (d)  Introductory  text  re- 
vised; Interim 35066 

405  Technical  correction 4595 

Authority  citation  revised 41002 

405.502  (g)  and  (h)  revised;  in- 
terim  689 

405.535  (b)  amended 59098 

405.2468  (f)  added 41002 

409  Technical  correction 11417 

Conunent  period  extension 37498 

409.20  (a)  introductory  text.  (6), 
(7)  and  (b)(2)  revised;  (a)(8) 
removed;  Interim 26306 


409.21  Added;  interim 26306 

409.24  Revised;  interim 26306 

409.25  Revised;  interim 26307 

409.26  Revised;  interim 26307 

409.27  Revised;  interim 26307 

409.30  Introductory  text  revised; 

interim 26307 

409.33  (a)  removed:  (b).  (c)  and  (d) 
redesignated  as  (a),  (b)  and 
(c);  new  (a)(1)  and  (2)  revised; 

Interim 26307 

409.60  (c)(2)(l),  (11)  and  (ill)  redes- 
ignated as  (c)(2)(il),  (ill)  and 
(iv);  new  (c)(2)(l)  added;  in- 
terim  26307 

410  Technical  correction 4595, 11417 

Authority  citation  revised 20128 

Comment  period  extension 37498 

410.10  (V)  and  (w)  added 20128 

410.27  (a)(l)(l)  revised;  interim 26307 

410.28  (a)(1)  revised;  Interim 26307 

410.30  Redesignated  ft'om  410.31 
34327 

410.31  Redesignated    as    410.30; 

new  410.31  added;  interim 34327 

410.32  (e)(1)  corrected 52034 

Revised 59098 

(e)(7)  added;  interim 26308 

410.33  Added 59099 

410.34  (d)  Introductory  text  and 

(4)  revised 59100 

410.37  Added 59100 

410.40  (b)(2)  and  (3Xii)  revised; 

(b)(4)  added;  Interim 26308 

410.56  Added 59101 

410.57  Revised;  interim 35066 

410.71  Added 20128 

410.73  Added 20128 

410.150  (b)(17)  and  (18)  added 20129 

(a)(2)  revised;  (b)(14)  added;  In- 
terim  26308 

410.152  (a)(l)(lv)  revised 20129 

(k)  amended ...26357 

(1)  added;  interim 35066 

410.155  Revised .20129 

410.160  (b)(5)  and  (6)  added 59101 

411  Technical  correction 4595. 11417 

Comment  period  extension 37498 

411.15  (a)(1)   revised;   (kX6),   (7) 

and  (8)  added 59101 

(m)     heading     amended;     (p) 

added;  Interim 26308 

(eX2)  and  (3)  amended;  (e)(4) 

added;  interim 35066 

411.355  (c)(5)  added;  Interim 35066 

411.370  Added 1656 
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TITLE  42  Chapter  IV-Con. 

411.372  Added 1655 

411.373  Added 1656 

411.375  Added 1656 

411.377  Added 1657 

411.378  Added 1657 

411.379  Added 1657 

411.380  Added 1657 

411.382  Added 1657 

411.384  Added 1657 

411.386  Added 1657 

411.387  Added 1657 

411.388  Added 1657 

411.389  Added 1657 

412  Technical  correction 11417 

412.2  (c)(5)  revised 6868 

412.4  Re  vised 41(X)3 

412.22  (f)  revised 26357 

412.80  (b)  revised .-, 41003 

412.105  (a)(1)  and  (f)(l)(v)  amend- 
ed; (f)(l)(vi)  and  (vii)  added 
26357 

(f)(l)(ii)(C)  amended 41004 

412.106  (b)(4)  revised 41004 

412.108  Corrected 52034 

412.230  (e)(3)  amended 26357 

412.256  (a)(2)  amended 26357 

412.322  (a)(1)  amended 26357 

(a)(3)  revised 41004 

412.331  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a)  added; 
new  (b)  introductory  text  re- 
vised  41004 

413  Authority  citation  revised 310, 

15737.  41004 

Technical  correction 11417 

Conmient  period  extension 37498 

413.1  (g)  revised:  interim 26309 

413.13  (c)(2)(iv)  added 26357 

413.30  (a)(1),  (2)  and  (c)  amended 

15737 

413.40  (c)(2)  revised 6868 

(cX4)(iii)  and  (j)  revised 26358 

(c)(4)(iv)       redesignated    '  ais 
(c)(4)(v);  new  (c)(4)(iv)  added; 

(g)(1)  revised 41004 

413.70  Revised 26358 

413.80  (h)  redesignated  as  (i);  new 

(h)  added 41005 

413.85  (h)  revised 41005 

413.86  (b)  and  (g)(5)  amended; 
(g)(6)(i).  (ii)  and  (7)  revised 


(b)  amended;  (i)  and  (j)  redesig- 
nated as  (j)  and  (k);  (f)(2)  in- 
troductory text  and  (i) 
through  (vii)  redesignated  as 


.26358 


(i)  introductory  text  and  (1) 
through  (7);  (f)(1)  introduc- 
tory text.  (1),  (ii),  (iil)  intro- 
ductory text,  (A)  and  (B)  re- 
designated as  (0  introduc- 
tory text,  (1),  (2),  (3)  intro- 
ductory text,  (i)  and  (ii);  new 
(f)(2)  and  new  (3)  introduc- 
tory text  revised;  (f)(4)  added 
41005 

413.92  Added 310 

413.106  (f)(1)  removed;  (c)(5). 
(D(2).  (3)  and  (4)  redesignated 
as  (c)(6),   (f)(1),   (2)  and  (3); 

new  (cX5)  added 5139 

Regulation  at  63  FR  5139  eff. 
date  corrected  to  4-10-98 15315 

413.134  (b)(1),  (ii)(A),  (f)(1)  and  (2) 
heading  revised;  (g)(4)  redes- 
ignated as  (g)(5);  (f)(2)  intro- 
ductory text  and  new  (g)(4) 
added 1382 

413.300—413.321  (Subpart  I)  Head- 
ing revised;  interim 26309 

413.330—413.348        (Subpart       J) 

Added;  interim 26309 

414  Technical  correction 4595 

414.2  Amended;  interim 34328 

414.20  Revised 59101 

414.21  Added ; 59101 

414.22  (b)(4)  added 59102 

414.32  (b)  revised 59102 

414.48  (b)  revised 59102 

414.50  (a)  amended;  interim 34328 

414.62  Added 59102 

415.152  Amended 26359 

417  Authority  citation  revised 20130 

417.402  Revised;  interim 35066 

417.413  (d)(1)  and  (2)  introductory 

text  revised;  (d)(2)(iil)  and  (8) 

added;  interim 35066 

417.416  (d)(2)  revised;  (d)(3)  added 

20130 

417.426  (a)(4)  added;  interim... ....... ..35066 

417.428  Revised;  interim 35067 

417.470  (a)  revised;  interim 63673 

417.472  (h)  added;  interim 63673 

(h)  revised;  interim 35067 

417.520  Redesignated  as  422.550; 

new  417.520  added;  interim 35067 

417.522  Redesignated  as  422.552; 
interim 35067 

417.523  Redesignated  as  422.553; 
interim 35067 

417.584  (e)  added;  Interim 35067 

417.600  Revised;  interim 35067 


Note:  BoMtac*  pog*  numben  Indteol*  1997  chongM. 
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417.602  Removed;  Interim 35067 

417.604  Removed;  interim 35067 

417.605  Removed;  interim 35067 

417.606  Removed;  interim 35067 

417.608  Removed;  interim 35067 

417.609  Removed;  interim 35067 

417.610  Removed;  interim 35067 

417.612  Removed;  interim 35067 

417.614  Removed;  interim 35067 

417.616  Removed;  interim 35067 

417.617  Removed;  interim 35067 

417.618  Removed;  interim 35067 

417.620  Removed;  interim ,,..35067 

417.622  Removed;  interim 35067 

417.624  Removed;  interim 35067 

417.626  Removed;  interim 35067 

417.630  Removed;  interim 35067 

417.632  Removed;  interim 35067 

417.634  Removed;  interim 35067 

417.636  Removed;  interim , 35067 

417.638  Removed;  interim ...35067 

417.800  (a)  amended;  interim 35067 

418  Technical  correction 52034 

420.400-420.405       (Subpart       E) 

Added 31128 

422  Added 18134 

422.1—422.10  (Subpart  A)  Added; 

interim 35068 

422.50—422.80  (Subpart  B)  Added; 

interim 35071 

422.100-422.132       (Subpart       C) 

Added;  interim 35077 

422.152—422.158       (Subpart       D) 

Added;  interim 35082 

422.200—422.220       (Subpart       E) 

Added;  interim 35086 

422.249-422.268       (Subpart       P)' 

Added;  interim 35090 

422.300—422.312       (Subpart       G) 

Added;  interim 35093 

422.350—422.356  (Subpart  H)  No- 
menclature change;  interim 
35098.35099 

422.350  (bO  amended;  interim .....25376 

(a)(1)  and  (b)  amended;  interim 
35098 

422.352  (a)(1)  and  (b)(2)  amended; 

(c)  revised;  interim 35098 

422.354  Introductory  text,  (a)(1), 
(2)  and  (c)  amended;  (b)  re- 
vised; interim ...35098 

422.356  (a)(3)(ii)  amended;  in- 
terim  35098 

422.370  Added;  interim 25376 


Introductory  text  amended;  (1) 
and  (2)  redesignated  as  (a) 

and  (b);  interim 35098 

422.372  Added;  interim 25376 

Revised;  interim 35098 

422.374  Added;  interim 25377 

(b)  revised;  interim 35098 

422.376  Added;  interim 25377 

422.378  Added;  interim 25377 

422.380  Added;  interim 25377 

422.382  Added;  interim 25377 

422.384  Added;  Interim 25378 

(b)(3)  revised;  interim 35098 

422.386  Added;  interim , 25378 

422.388  Added;  interim 25379 

422.390  Added;  interim 25379 

422.400-422.404        (Subpart        I) 

Added;  interim 35099 

422.500—422.524       (Subpart       K) 

Added;  interim 35099 

422.550—422.553  (Subpart  L)  Head- 
ing     added;      nomenclature 

change;  interim 35067 

Heading  corrected 36488 

422.550        Redesignated        from 

417.520;  interim 35067 

(b),    (c)(2)    and    (e)    amended; 
(d)(2)  revised;  interim 35106 

422.552  Redesignated  from 
417.522;  interim 35067 

(a)(1)  amended;  Interim 35106 

422.553  Redesignated  from 
417.523;  interim 35067 

Amended;  interim 35106 

422.560—422.622       (Subpart       M) 

Added;  interim 35107 

422.641—422.698       (Subpart       N) 

Added;  interim 35113 

422.750—422.760       (Subpart       O) 

Added;  interim 35115 

424  Decision 59818 

Technical  correction 11417 

Comment  period  extension 37498 

424.3  Amended;  interim .„.. 26311 

424.20  Introductory  text  and  (a^ 

revised;  interim 26311 

424.32  (a)(2)  revised 20130 

(a)(2)  revised;  (a)(5)  added;  in- 
terim  26311 

424.55  (b)(1)  and  (2)  revised 20130 

433.68  (e)(2)(iv)  amended 53572 

440  Technical  correction 11417 

440.70  (d)  revised 310. 

441.10  (h)  through  (k)  redesig- 
nated as  (i)  through  (1);  new 
(h)  added 310 
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TITLE  42  Chapter  IV-Con. 

441.15  (d)  added 310 

441.16  Redesigrnated    as    441.17; 

new  441.16  added 310 

(i)(l)(i)  revised 10731 

(h)(2).  (3)(i).  (i)  heading.  (l)(i). 
(ii)  and  (1)  revised;  (i)(2) 
through  (5)  redesignated  as 
(i)(3)  through  (6);  (g)(7),  new 

(i)(2)  and  (m)  added 29654 

(1)  heading  and  (1)  revised 41170 

441.17  Redesignated  from  441.16 
310 

482.12  (c)(l)(v)  amended;  (c)(l)(vi) 

added;  (c)(4)(ll)  revised 20130 

(c)(5)  removed 33874 

482.45  Added 33875 

483  Comment  jjeriod  extension 37498 

483.20  (d)  through  (f)  redesig- 
nated as  (k)  through  (m);  (b) 
and    (c)    revised;    new    (d) 

through  (j)  added 67211 

(b)(4)  revised;  interim 26311 

483.75  (h)(1)  revised;  interim 26311 

483.315  (Subpart  F)  Added 67212 

485  Technical  correction 11417 

485.603  (c)  revised 26359 

485.641  (b)(4)  revised 26359 

485.645  Revised 26359 

488  Technical  correction 11417 

489  Technical  correction 11417 

Comment  period  extension 37498 

489.1  (e)  added 312 

489.10  (e)  and  (f)  added 312 

489.20  (s)  added;  interim 26312 

489.23  Added 56111 

489.28  Added 312 

489.53  (a)(14)  added 561 11 

489.60—489.73  (Subpart  F)  Added 

_ 323 

489.60  Amended 29655 

489.62  Introductory  text  amended 

: 29656 

489.65  (g)  added 29665 

489.66  (b)  and  (c)(1)  revised;  (e) 
added , 29656 

489.67  (a)(1)  revised 10731 

(a)  revised;  (b)  through  (e)  re- 
designated as  (c)  through  (f); 

new  (b)  added 29666 

Heading  and  (a)  revised 4U71 

489.71  Revised 29656 

489.73  Redesignated    as    489.74; 

new  489.73  added 29656 

489.74  Redesignated  from  489.73 
29666 

493  Authority  citation  revised 26732 


493.2  Amended 26732 

493.601  Removed 26732 

493.503  Removed 26732 

493.504  Removed 26732 

493.506  Removed 26732 

493.507  Removed 26732 

493.509  Removed 26732 

493.511  Removed 26732 

493.513  Removed 26732 

493.515  Removed 26732 

493.517  Removed 26732 

493.519  Removed 26732 

493.621  Removed 26732 

493.661  Added 26732 

493.563  Added 26732 

493.655  Added 26733 

493.667  Added 26733 

493.659  Added 26734 

493.661  Added 26734 

493.563  Added 26734 

493.565  Added 26735 

493..567  Added 26736 

493.569  Added 26735 

493.571  Added 26735 

493.673  Added 26735 

493.575  Added 26736 

493.803  (b)  revised;  (c)  added 26737 

493.1771  Added 26737 

493.1773  Added 26737 

(b)  through  (g)  corrected 32699 

493.1776  Revised ...26737 

493.1776  Removed ...; 26738 

493.1777  Revised 26738 

493.1780  Revised 26738 

498  Technical  correction 11417 

Chapter  V— Office  of  Inspector 
General-Health  Care,  Depart- 
ment of  Health  and  Human 
Services  (Parts  1000-1999) 

1008.1  (a)  and  (b)  revised 38324 

1008.6  (b)(1)  revised 38324 

1008.16  (c)  introductory  text  and 

(3)  revised 38324 

1008.18  (b)  revised. 38324 

1008.31  (c).  (d)(1).  (2),  (3)  and  (e)(2) 
revised;  (d)(2)  through  (5)  re- 
designated as  (d)(3)  through 

(6);  new  (d)(2)  added 38324 

1008.33  (b)  and  (c)  revised 38326 

1008.36  (b)(1).  (3)  and  (4)  revised; 
(b)(6)  removed;  (b)(6)  and  (7) 
redesignated  as  (b)(6)  and  (6); 

new  (b)(7)  and  (8)  added 38326 

1008.37  Revised 38325 
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1008.38  (a)  and  (b)  introductory 
text,  (c)  introductory  text, 
(2)  and  (3)  revised;  (c)(4) 
added 38325 

1008.39  (c)  revised;  (e)  and  (f) 
added 38325 

1008.41  (a)  and  (b)(3)  revised... 38326 

1008.43  (a),  (b).  (c)(2)  and  (3)(i)  re- 
vised  38326 

1008.45  Revised 38326 

1008.47  (c)  and  (d)  revised... 38326 

1008.55  (b)  revised 38326 

1008.59  (a)  revised 38326 

Proposed  Rules: 

50        .7r.. 9499 

m"'""". W8 

400-499  (Ch.  IV) 55773 

..2920,  7359, 10732,  13590,  30166 

401       14506 

4fa''''"'"'Z 14506 

405 14506,  25576,  26565,  30818 

410 „ 14506,  30818,  33882 

411 1659,  11649,  14506 

412 .....25576,26565 

413 14506,  25576,  26565,  27251,  30818 

414 59267 

30818,  33882 

415.'.'."'.". 30818 

416 66726 

7743,  32290 

42C........ 13590 

424  1659.  2926, 11649.  30818 

435 1659.11649 

447      14506 

456 "ZZ 1659.11649 

466 14506 

473 14506 

482 66726 

- 7743 

485ZZ 66726 

;,.. 7743.  30818 

488.. 32290 

489 66726 

7743 

493.'*..... 14506 

1001... 63689.65049 

187 

IOm' 14393 

1005 14393 

1006 « 14393 


TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  ttie  Secretary 
of  ttie  Interior  (Ports  1-199) 

11.18  (a)(4)  and  (5)  revised 60459 

11.33  (a)  amended 60459 

11.40  (a)  amended 60459 

20  Re  vised 53720 

Regulation  at  62  FR  53720  con- 
firmed;   authority    citation 

revised 34258 

20.201  (a)  revised 34259 

36.2  (h)  revised 52510 

Ctiopter  I— Bureau  of  Reclama- 
tion, Department  of  ttie  Interior 
(Ports  200-499) 

418  Re  vised 46*67 

Ctiopter  II— Bureau  of  Land  Man- 
agement, Department  of  ttie  In- 
terior (Ports  1000-9999) 

1862.0-3—1862.6  (Subpart  1860)  Re- 
moved  59821 

2090  Authority  citation  revised 

51376,52036 

2091.8  Redesignated  firom  2111.4 

and  revised 52036 

2093.0-3—2093.5-1    (Subpart    2093) 

Removed;  eff.  10-31-97 51376 

2110  Removed 52034 

2111.4  Redesignated  as  2091.8 52034 

2130  Removed 52034 

2201.1-2  (e)  added 23681 

2202.1  (Subpart  2202)  Removed 23682 

2760  Removed 62267 

3195  Added;  interim 40178 

3715.0-5  Amended 59822 

3715.7-1  (aX2Xii)  revised 59822 

3744.1—3744.2  (Subpart  3744)  Re- 
moved  65378 

3745.1  (Subpart  3745)  Removed 65378 

3811.2-7  Removed 65378 

3824.1  (Subpart  3824)  Removed 65378 

3825.0-3—3825.1  (Subpart  3825) 
Heading  revised;  nomen- 
clature change 65378 

4750.3-3  (b)  revised;  (c)  removed 

, 18340 

5040  Revised 13132 

5511.1-2  Removed;  eff.  10-31-97 51377 

5511.1-4  Removed;  eff.  l(V-31-97 51377 


NOTE:  BokKoc*  pog*  numb««  Indteol*  1997  chang»t. 
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CHANGES  OCTOBER  1.  1997  THROUGH  JULY  31,  1998 


TITLE  43  Chapter  ll-Con. 

5511.2-1  (a)  and  (b)  designation 

removed;  eff.  10-31-97 51377 

5511.2-5  Removed:  eff.  10-31-97 51377 

5511.4  (b)(2)  removed;  eff.  10-31-97 

51377 

8372  Notice 6075 

8560  Notice 6075 

Proposed  Rules: 

4 51822.  64544,  68244 

11634 

414 68492 

8160.  9992.  12068 

1820 51402 

2360 3531 

2620 14874 

3100 1936.9171 

3106 1936.9171 

3130 1936.9171 

3160 1936,9171 

3820 67602 

4200 13608 

4700 60467 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

11  Authority  citation  revised 1066 

11.43  Revised;  interim 1066 

11.44  Removed;  interim 1067 

11.48  Revised;  interim 1067 

11.61  Revised;  interim 1068 

11.62  Revised;  interim 1069 

11.63  Revised;  Interim .....1069 

11.64  Revised;  interim 1069 

11.65  Revised;  interim 1069 

59  Authority  citation  revised 55715 

59.1  Amended 55715 

59.24  (a)  revised 55715 

60  Authority  citation  revised 55716 

60.2  (a)  revised 55716 

60.3  (f)  revised 55716 

61  Appendixes  A(l),  A(2)  and  A(3) 

amended 66029 

62  Appendix  A  amended 32761 

64  Authority  citation  revised 55716 

64.3  (a)(1)  table  amended;  (b)  re- 
vised  55716 

64.6  Table  amended... 54387, 59291, 60663, 

62268 


Table  amended  ...6870,  6872.  9951,  13544. 

20323,  20324.  24749,  27497.  30643. 

37783.  39753 

65  Authority  citation  revised 55717 

65.4  Tables  amended 51786,  54388, 

54391,61248,67738,67741 

Tables  amended;  interim 51789 

Tables  amended;  interim.... 3040. 10145. 
14824.  15096. 17732.  28262.  28266. 

38327 

Tables  amended 3042.  10147.  11610. 

14822. 17733.  28268.  28269,  37785 

65.14  Revised 55717 

65.16    Revised 27857 

65    Appendix  A  removed 27857 

67.11  Flood  elevation  determina- 
tions 51792,  54393,  61249,  67743 
Flood     elevation     determina- 
tions....3044.  10150.  14827,  15099.  17735. 
28274.  28280,  37787 

70  Authority  citation  revised 55718 

70.1  Revised 55718 

70.3  (a)  revised 55719 

70.4  (a)  and  (b)  revised 55719 

70.5  (c)  revised 55719 

75  Authority  citation  revised 55719 

75.1  Revised 55719 

75.10  Revised 55719 

75.11  (a)(4),  (5)  and  (7)  revised 55719 

75.13  (c)  Revised 55719 

206  Waiver 52952 

206.2  (a)(3)  revised nilO 

206.206  Revised nno 

(e)(2)  correctly  revised 24970 

206.226  (b)(3)  revised ; 5897 

206.440  Revised mil 

Proposed  Rules: 

61 52304,  53589 

67 ...51822,  54410,  61259,  67819 

3063.  10168.  14874,  15133.  17793.  28322, 

28331,  37808 
206 62540,  62542 

10816.  24143.  25010 

TITLE  45-PUBLIC  WELFARE 

Subtitle  A— Department  of  Healtti 
and  Human  Services  (Parts 
1-199) 

Subtitle  A  Clarification 67688, 67689 

74.44  Corrected 51377 

98  Re  vised 
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99  Nomenclature  change;  Head- 
ing and  authority  citation 
revised 39998 

144  Clarification 67688,  67689 

146  Authority  citation  revised 66961 

Clarification 67688,67689 

146.136  (Subpart  C)  Added;  in- 
terim  ****' 

Chapter  II— Office  of  Family  As- 
sistance (Assistance  Programs). 
Administration  for  Ctiildren  and 
Families,  Department  of  Healtti 
and  Human  Sen^ices  (Parts 
200-299) 

205.40  Removed 64303 

205.41  Removed • 64303 

205.42  Removed 64303 

205.43  Removed 64303 

232  Removed *<iM 

233.120  Removed 64303 

235.111  Removed 64303 

235.112  Removed 64303 

235.113  Removed 64303 

250  Removed 64303 

251  Removed 64303 

255  Removed 64303 

256  Removed 64303 

257  Removed ......64303 

Ctiapter  III— Office  of  Ctilld  Sup- 
port Enforcement  (Ctiild  Support 
Enforcement  Program).  Admin- 
istration for  Cliildren  and  Fami- 
lies. Department  of  Heaitti  and 
Human         Services  (Parts 

300-399) 

303.108  Added 36190 

Ct>apter  VI— National  Science 
Foundation  (Parts  600—699) 

672.24  Revised 32762 

Chapter  XI— National  Foundation 
on  the  Arts  and  the  Humanities 
(Parts  1100-1199) 

1110.1  Revised 66826 

1110.2  Amended 66826 

1110.13  (a),  (b)  and  (c)  revised 66826 

1156  Added 6876 

1180—1199  (Subchapter  E)  Head- 
ing revised 66530 

Note:  BokHoc*  poga  numb«i»  Indteol*  1997  changM. 


Chapter  XII— CorporaHon  for  Na- 
tional and  Community  Service 
(Parts  1200-1299) 

Chapter  XII  Heading  revised 4598 

1201  Revised 4598 

1215  Redesignated  as  Part  2507 

26489 

Chapter  Xlll— Office  of  Human 
Development  Sen^ices.  Depart- 
ment of  Health  and  Human 
Services  (Parts  1300-1399) 

1301.31  0MB  number 2313 

1302.2  Amended 34as 

1302.30—1302.32       (Subpart       D) 

Added 34329 

1304.20  (b)  heading,  (1),  (cX4)  and 
(f)(1)  amended;  OMB  number 

2313 

1304^21  (bXD  amended 2313 

1304.22  OMB  number « 2313 

1304.23  OMB  number 2313 

1304.40  (a)(2)  and  (3)  amended; 
OMB  number 2313 

1304.41  (b)  amended;  OMB  num- 
ber  2314 

1304.50  (b)(3).  (d)(lXiii).  (eX3)  and 
Appendix  A  amended; 
(dXlXix)  removed;  (dXDCx). 
(xi)  and  (xii)  redesignated  as 
(dXlXix),  (X)  and  (xi);  OMB 
number 2314 

1304.51  (aXlXiii)  amended;  OMB 
number 2314 

1304.52  (j)(l)  amended;  OMB  num- 
ber  2314 

1304.60  OMB  number 2314 

1305.2  (k)  through  (r)  redesig- 
nated as  (1)  through  (s);  (g), 
(i)  and  new  (m)  revised;  new 
(k)  added 12657 

1305.3  (b)  and  (d)  amended;  OMB 
number -2314 

(a)  revised;  (b)  through  (f)  re- 
designated as  (c)  through  (g): 
new  (b)  added 12657 

1305.4  (a)  amended;  (b)  revised 12657 

1305.6  (b)  revised;  (c)  amended 12658 

1305.7  (c)  revised 12658 

1306.30  (c)  amended 2314 

Chapter  )(VI— Legal  Sendees 
Corporation  (Parts  1600-1699) 

1611  Appendix  A  revised 11376 


68  ISA-LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1997  THROUGH  JULY  31.  1998 


TITLE  45  Chapter  XVI-Con. 

1630  Re  vised 68224 

Authority  citation  corrected 
1532 

1630.2  (e)  and  (f)  corrected 1532 

1630.3  (c)  introductory  text  cor- 
rected  1532 

1630.12  (b)  corrected 1532 

1643  Added 47749 

Technical  correction 9310 

1644  Added 33254 

Chapter  XXV— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500—2599) 

2507  Redesignated  from  Part  1215 

and  revised 26489 

2510.20  Amended;  interim 18137 

Regrulation  at  63  FR  18137  con- 
firmed  39034 

2516.710  Revised;  interim 18137 

Regrulation  at  63  PR  18137  con- 
firmed  39034 

2517.710  Revised;  interim 18137 

Regulation  at  63  PR  18137  con- 
firmed  39034 

2519.710  Revised;  interim 18138 

Regulation  at  63  PR  18138  con- 
firmed  39034 

2521.30  (h)  revised;  interim 18138 

Regulation  at  63  PR  18138  con- 
firmed  39034 

2540.110  Revised;  interim 18138 

Regulation  at  63  PR  18138  con- 
firmed  39034 

Proposed  Rules: 

^ 27794 

60 14059 

1^ 25272.  32784 

270 62124 

271 62124 

272 62124 

273 62124 

274 62124 

275 62124 

283 10264 

286 „ 39366 

287 39366 

302 187.  14402 

303 52306 

187.  9172.  15351 

304 187,  14402 

307 10173. 14402 

670 29963 

672 30438 

Note: 


673 30438 

1215 12068 

1302 65778 

1303 


.35554 
.11393 
.30440 
.30446 


1602 

1606 

1623 

1625 .....30446 

1644 8387 

2507 12068 

TITLE  46-SHIPPING 
Chapter  I— Coast  Guard,  Depart- 
ment  of   Transportation    (Parts 
1-199) 

1.08-15  (hX4)  added 67532 

2  Authority  citation  revised 67514 

2.01-25  (a)(l)(ix)  added;  (a)(2)  re- 
vised  67514 

4.05-10  Revised 19192 

8  Revised 67532 

31  Authority  citation  revised 67514 

31.01-3  Revised 67536 

31.40-30  Added 67514 

31.40-40  (b)  revised 67514 

56  Policy  statement 10547 

69.27  (b)(3).  (4)  and  (5)  redesig- 
nated as  (b)(4),  (5)  and  (6); 

new  (b)(3)  added 67536 

71  Authority  citation  revised 67514 

Policy  statement 10777 

71.15-5  Revised 67536 

71.75-13  Added 67514 

71.75-20  (a)  revised 67514 

91  Authority  citation  revised 67514 

91.15-5  Revised 67536 

91.60-30  Added 67514 

91.60-40  (b)  revised 67515 

107  Authority  citation  revised 67515 

107.205  Revised 67536 

107.415  Added 67515 

114.400  (b)  amended 64305 

115  Authority  citation  revised 67515 

115.925  Added 67515 

116.439  (e)  amended 64305 

116.500  (h)  amended 64305 

117.130  (b)  amended 64305 

117.150  (a)  amended 64305 

117.175  (f)(4)  amended 64305 

117.200  (a)(1)  through  (4)  amend- 
ed  64305 

117.210  (c)  amended 64305 

118.320  (c)(1)  amended 64305 

121.710  Amended 64306 
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122.604  (a)  introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

126  Authority  citation  revised 67515 

126.480  Added 67515 

153.12  Introductory  text  revised 

67537 

154.19  (a)  introductory  text  re- 
vised  67537 

175  Authority  citation  revised 67515 

175.400  Amended 64306 

Corrected 65739 

175.540  (d)  added 57515 

176  Authority  citation  revised 67515 

176.925  Added 67515 

176.930  Revised 67515 

177.500  (j)(l)  amended;  (o)(l)  re- 
vised  64306 

178.330  (a)(4)(v)  amended 64306 

180.130  (b)  amended 64306 

180.210  (d)  amended 64306 

185.604  (a)  introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

189  Authority  citation  revised 67515 

189.60-30  Added 67515 

189.60-40  (b)  revised 67515 

Chapter  II— Maritime  Administra- 
tion, Department  of  Transpor- 
tation (Parts  200—399) 

201  Authority  citation  revised 9157 

201.2  Amended 9157 

201.21  Removed 91bl 

201.85  Amended 9157 

201.86  Added 9157 

201.87  Amended 9157 

201.186  (Subpart  U)  Removed 9158 

221.1  (a)(1)  removed;  (a)(2)  and  (3) 

redesignated  as  (a)(1)  and  (2); 

(b)  amended 6880 

221.3  (f).  (k)  and  (t)(2)  removed; 
(t)(l)  redesignated  as  (t);  (g) 
through  (j)  and  (1)  through 
(w)  redesignated  as  (f) 
through  (u) ...; • 6880 

221.7  (b)(l)(ii)  amended;  (b)(l)(v) 

and  (2)(iv)  removed 6880 

221.11  (a)  Introductory  text  and 

(1)  amended i 6880 

221.13  (a)(1)  amended 6880 

(a)(l)(iii)  removed;  (a)(l)(lv)  re- 
designated as  (a)(l)(iii);  (a)(3) 
amended ...6881 

221.15  (c)(4)(i)  amended 6881 

221.17  Amended 6881 


221.19  Amended 6881 

221.21—221.37    (Subpart    C)    Re- 
moved   6881 

221.61  Note  amended 6881 

360  Removed 28912 

382  Revised 3828 

383  Removed 61646 

Ctiapter  III— Coast  Guard  (Great 
Lakes  Pilotage),  Department  of 
Transportation  (Parts  400—499) 

401    Transferred    from    33    CFR 
Part  404;  authority  citation 

revised 35139 

Technical  correction ,...37943 

401.100  Amended - 35140 

401.110  (a)(2)  and  (9)  revised 35139 

401.210  (a)(4),    (7),    (8)    and    (b) 

.     amended 35140 

401.211  (a)(1).  (b)  and  (e)  amended 
35140 

401.220  (b)  amended 35140 

401.230  (b)  amended 35139 

(c),  (d)  and  (e)  amended 35140 

401.240  (a),  (b)  and  (d)  amended 

35140 

401.250  (d)  revised 35139 

(c)  amended 35140 

401.320    (b).    (d)(2).    (3)    and    (4) 

amended 35140 

401.330  (a)  amended 35140 

401.335  (a)(1)  amended 35140 

401.340  (a)  and  (c)  amended 35140 

401.400  (c)  amended 35140 

401.405  Introductory  text  amend- 
ed  35140 

401.410  Introductory  text  amend- 
ed  35140 

401.420  (a)  amended 35140 

401.425  Amended 35140 

401.431  (e)  amended 35139 

(a),  (f)  and  (g)  amended 35140 

401.438  Amended ^ 35140 

401.451  (a)(1)  amended 35140 

401.510  (b)(5)  amended 35139 

(b)(2)  and  (3)  introductory  text 

amended 35140 

401.600  (a)  and  (b)  amended 35140 

401.615  (b)  amended 35140 

401.620  (a)  and  (b)  amended 35140 

401.645  Amended ,....35140 

401.650  Amended 35140 

401.700  (b)  amended 35140 

401.710  (d),  (e)  and  (g)  amended 

35140 

401.720  (b)  amended 35140 
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TITLE  46  Chapter  Ill-Con. 

402  Transferred  from  33  CFR 
Part  405;  authority  citation 
revised 35139 

Technical  correction 37943 

402.100  Amended 35140 

402.210  (a)  amended 35140 

402.320    (a)    Introductory    text 

amended 35140 

403  Transferred  fi-om  33  •  CFR 
Part  406;  authority  citation 
revised 35139 

403.100  Amended ....35140 

403.120  (b)  amended 36140 

403.400  (c)  amended 35140 

404  Transferred  flrom  33  CFR 
Part  407 35139 

Authority  citation  revised 35140 

404.1  (a)  and  (b)  amended 35140 

404.10  (a)  amended .'....35140 

404  Appendixes  A  and  C  ^mended 

35140 

Chapter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

514.7  (g)(1)  revised. ..63463 

586  Petition  denial 54396 

586.2  Suspended 61649 

Proposed  Rules: 

1—199  (Ch.  I) 5767.  9916,  26756 

1 26566 

5 16731.27700 

10 55548.  60122.  61585 

3070. 16024.  19580,  26566 

12 16024,19580 

15 55548.  60122 

2939,3070 

25 52057 

• 9980 

27 52057.  60939 

9980,  31958 

28 38141 

32 52057 


197 34840 

298 7744,40690 

502 35896 

503 , 35896.  39263!  40387 

510 35896 

514 35896.  37088 

540 ...35896 

572 35896 

585 35896 

587 35896 

588 35896 

Note:  Boldkic*  pog*  nunbws  indteal*  1997  chongas. 


TITLE 
47-TELECOMMUNICATION 
Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Order 561 1 1 

0.31  (J)  amended;  eff.  10-5-98 36596 

(j)  revised 37499 

0.231  (i)  revised 24124 

0.291  (d)  revised 1035 

0.311   (i)   existing:  text  redesig- 
nated as  (i)(l);  (i)(2)  added 29658 

0.314  {e)(l)  and  (j)  revised 29658 

0.401  (aXlKiii)  added 24124 

(a)(2)  amended;  eff.  10-5-98 36596 

0.406  (b)(3)  amended;  eff.  10-6-98 

36596 

0.408  Revised  (0MB  numbers) 52257 

0.433  Removed;  eff.  10-^98 36696 

0.441  Revised 51797 

0.443  Re  vised 51797 

0.453  Introductory  text  revised 51797 

(k)  amended;  eff.  10-5-98 36596 

0.456  Introductory  text  revised 51797 

(e)(3)  amended;  eff.  10-6-98 36696 

0.467  (d)(l)(il)  amended;  eff^.10-6- 

98 36696 

0.460  (a)  revised 51797 

0.461  (a),  (h)  and  (i)  redesigmated 
as  (a)(1),  (i)  and  (j);  (a)(2)  and 
new  (h)  added;  (d)(1),  (3),  (g) 
introductory  text,  (3),  con- 
cluding text,  new  (i)(l),  (j), 
(k)  introductory  text  and  (3) 

revised .^ 51797 

Corrected 26778 

(i)(l)  correctly  designated 26779 

0.467  (a)(1)  table  and  (2)  revised 

8140 

1  Deadline  establishment 2170 

Order 10153 

Petitions 24126 

1.4  (f)  and  (h)  Introductory  text 

revised 24124 

1.46  (b)  and  (c)  revised 24124 

1.47  (b)  and  (d)  revised;  (h)  added 

.1035 


(d)  revised 24126 

1.49  (a)  revised;  (f)  added 24125 

1.61  (e)  revised , 24126 

1.62  Revised 24126 

1.77  (g)  amended;  eff.  10-5-98 36696 

1.80  (b)(4)  note  amended 26992 

1.401  (b)  revised 24126 

1.408  Re  vised 24125 
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1.419  (d)  and  (e)  added 24125 

1.429  (d)  through  (h)  revised 24126 

1.720  Introductory  text  and  (h) 
revised;  (j)  added 1035 

1.721  (a)(5)  through  (8)  revised: 
(a)(9)  through  (14).  (c)  and  (d) 
added 1035 

1.722  Revised 1036 

1.724  (a),  (b)  and  (c)  revised;  (f) 

through  (j)  added 1037 

1.726  Revised 1037 

1.726  Revised 1037 

1.727  (b)  thorugh  (e)  revised;  (g) 

and  (h)  added 1038 

1.729  Revised 1038 

1.730  Removed 1039 

1.731  Heading  and  (a)  revised 1039 

1.732  (a)  through  (d)  and  (f)  re- 
vised; (h)  added 1089 

1.733  (a)  introductory  text,  (2), 
(4).  (5),  (6)  and  (b)  through  (e) 
revised:  (f),  (g)  and  (h)  added 
1039 

1.734  (c)  revised:  (d)  added 1040 

1.735  (b),  (d).  (e)  and  (f)  revised 
1040 

1.736  Added 1041 

1.767  Regulation  at  60  PR  15726 

eff.  6-13-96 51378 

1.1103  Amended 29658 

Revised;  eff.  10-5-98 36596 

1.1106  Table  amended 1041 

1.1152  Revised 35857 

1.1153  Revised 35858 

1.1154  Revised 35859 

Corrected 38881 

1.1156  Revised 35859 

1.1156  Revised 35860 

1.1157  (d)  added 59825 

1.1159  (e)  added 59825 

1.1162  (c)(1)  and  (2)  added 59825 

1.1206  (b)(1)  and  (2)  revised 24126 

1.1307    (b)(4)    introductory    text 

correctly  revised 61448 

1.1402  (c)  revised;  (1)  through  (m) 
added 12024 

1.1403  Heading  revised;  (e)  added 
(effective  date  pending) 12025 

1.1404  (g)(12)  and  (h)  through  (k) 
redesignated  as  (g)(13)  and 
(k)  through  (n);  new  (g)(12), 
(h),  (1)  and  (j)  added  (effec- 
tive date  pending) 12025 

1.1409  (e)  revised;  (f)  added  (effec- 
tive date  pending) 12025 


1.1417  Added  (effective  date  pend- 
ing)  12026 

1.1418  Added  (effective  date  pend- 
ing)  12026 

1.2101  Revised 2340 

1.2102  (a)  and  (b)  revised;  note 
added 2340 

(aKlO)  added:  (b)(4)  introduc- 
tory text  revised 6108 

Correctly  revised 10780 

1.2103  (a)  revised;  (d)  added 2341 

1.2104  (d)  and  (g)  revised 2341 

1.2105  Revised 2341 

(a)(2)(x)  correctly  added 29958 

1.2107  (b)  and  (c)  revised 2342 

(c)  corrected 12659 

1.2108  (b)  and  (c)  revised 2343 

1.2109  (a),  (b)  and  (c)  revised 2343 

1.2110  (e)(4)(i)  revised 55356 

Revised 2343 

(f)(2)  corrected 12659 

(f)(4)(li).  (ill)  and  (Iv)  revised 

17122 

1.2111  (c)   and   (d)   revised;    (e) 
added 2346 

1.2112  Added 2347 

1.2113  Added 2348 

2.106  Table  amended 6674 

2.803  (e)(3)  revised 31646 

(a)(1)  revised:  eff.  10-5-98 36597 

2.901  (a)  and  (b)  amended;  eff.  10- 

6-98 36597 

2.904  Removed:  eff.  10-5-98 36597 

2.905  Removed;  eff.  10-5-98 36597 

2.907  (a)  revised;  eff.  10-5-98 36597 

2.911  (g)  added;  eff.  10-5-98 36598 

2.913  (b)  revised:  (c)  added;  eff. 

10-5-98 36598 

2.915  (a)  introductory  text  and 

(c)  revised;  eff.  10-5-98 36598 

2.924  Amended;  eff.  10-5-98 36598 

2.929  Revised;  eff.  10-5-98 36598 

2.931  Revised;  eff.  10-5-98 36598 

2.932  Revised:  eff.  10-5-98 36598 

2.933  Revised;  eff.  10-5-98 36598 

2.934  Removed;  eff.  10-6-98 36599 

2.935  Removed:  eff.  10-5-98 36599 

2.938  (c)  revised;  eff.  10-6-98 36599 

2.943  (a)  amended;  eff.  10-5-98 36599 

2.946  Revised;  eff.  10-6-98 36599 

2.948  (a)(2)  amended;  eff.  10-5-98 

36599 

2.971  Undesignated  center  head- 
ing and  section  removed;  eff. 

10-5-98 36599 

2.973  Removed:  eff.  10-6-98 36599 
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2.975  Removed;  eff.  10-6-98 .36599 

2.977  Removed;  eff.  10.5-98 36599 

2.981  Undesignated  center  head- 
ing and  section  removed;  eff. 

10-6-98 36599 

2.983  Removed;  eff.  10-6-98 36599 

2.985  Redesignated  as  2.1046;  eff. 

10-5-98 36599 

2.987  Redesignated  as  2.1047;  eff. 

10-5-98 36599 

2.989  Redesignated  as  2.1049;  eff. 

10-6-98 , 36599 

2.991  Redesignated  as  2.1051;  eff. 

10-6-98 36599 

2.993  Redesignated  as  2.1053;  eff. 

10-5-98 36599 

2.995  Redesignated  as  2.1055;  eff. 

10-5-98 36599 

2.997  Redesignated  as  2.1057;  eff. 

10-5-98 36599 

2.999  Removed;  eff.  10-6-98 36599 

2.1001  Removed;  eff.  10-5-98 36599 

2.1005  Removed;  eff.  10-6-98 36599 

2.1033  Revised;  eff.  10-5-98 36599 

2.1041  Revised;  eff.  10-6-98 36600 

2.1043  Revised;  eff.  10^5-98 36600 

2.1046  Redesignated   from   2.985; 

(a)  amended;  eff.  10-5-98 36599 

2.1047  Redesignated   from   2.987; 

(c)  amended;  eff.  10-5-98 36599 

2.1049   Redesignated   from   2.989; 

eff.  10-5-98 36599 

2.1051   Redesignated   from  2.991; 

amended;  eff.  10-5-98 36599 

2.1053   Redesignated    from   2.993; 

amended;  eff.  10-5-98 36599 

2.1055   Redesignated   from  2.995; 

eff.  10-5-98 36599 

2.1057   Redesignated   from   2.997; 

(a)  amended:  eff.  10-5-98 36599 

2.1060  Added;  eff.  10-5-98 36601 

2.1204  (a)(3)  and  (4)  revised ...!31646 

5.70  Added 55529 

5.108  (a)  amended;  eff.  10-5-98 ...36602 

5.109  Revised;  eff.  10-5-98 36602 

11.11  Revised 29662 

11.13  Revised 29663 

11.15  Revised !."!29663 

11.17  Introductory  text  amended 

29663 

11.19  Revised 29663 

11.21  Introductory  text  amended; 

(a)  revised 29663 

11.31  (b)  and  (c)  amended 29663 

11.36  Re  vised 29664 

11.41  Revised !."29664  I 


11.46  Amended , .29664 

11.51  (e)  through  (1)  redesignated 
as  (f)  through  (m);  new  (e) 
added;    (b)   and   (f)   through 

(m)  revised 29664 

11.52  (a)  amended;  (b),  (c).  (d)(1). 
(2)  and  (e)  introductory  text 
revised 29665 

11.53  (a)(2)  revised 29666 

11.64  (b)(8)  through  (14)  redesig- 
nated as  (b)(9)  through  (16); 

new  (b)(8)  added;  (b)  intro- 
ductory text,  new  (11),  new 
(12).  new  (15),  (c)  and  (d)  re- 
vised  29666 

(b)(8)  correctly  added;  (b)  in- 
troductory text,  new  (ii). 
new  (12),  new  (15).  (c)  and  (d) 

correctly  revised 39036 

11.55  (a)  amended;  (c)  introduc- 
tory text,  (4)  and  (7)  revised 


,29666 


11.61  (a)(l)(lii)  redesignated  as 
(a)(l)(v);  new  (a)(l)(iii),  (iv), 
(2)(il)(C),  (D),  (E)  and  (v) 
added;  (a)(l)(ii).  new  (v), 
(2)(li)(B).  (6)  and  (b)  revised 

„    • 29666 

15.17  (a)  revised 40335 

15.19      (a)      Introductory      text 

amended;  eff.  10-5-98 36602 

16.26  (b)   introductory   text,   (2) 

and  (c)  amended;  eff.  10-5-98 

36602 

16.31  (b)  and  (f)(3)  amended;  efif. 

10-6-98 ;... .36602 

15.36  (c)  amended;  eff.  10-5-98  .!!!.".".36602 
15.101  (a)  and  (b)  revised;  eff.  10- 

5-98 36602 

15.120  Added 20133 

15.205  (d)(5)  added 58658 

15.209  (g)  revised 58658 

15.214  (a)  amended;  eff.  10-5-98 36603 

15.242  Added 58558 

15.401  Revised 40335 

15.403  Revised 40835 

15.405  Revised 40836 

15.407  Revised ."!40836 

18.203  (a)  revised;  eff.  10-5-98 "."36603 

18.205  Removed;  eff.  10-5-98 36603 

18.207  (a)  amended;  eff.  10-5-98 36603 

18.209  Revised;  eff.  10-5-98 36603 

18.212  Added;  eff.  10-5-98 36603 

20.3  Amended 2637 

20.9  (b)  introductory  text  and  (1) 

revised 40062 


Note: 
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20.18  Revised 2637 

20.20  Added 63871 

21.42  (c)(l)(l)  amended:  efL  10-5- 

98 36603 

21.113  Heading  revised;  (d)  added 

55530 

21.120  (a),  (b)  and  (c)  amended: 

eff.  10-6-98 36603 

21.907  (c)  and  (d)  amended;  eff. 

10-5-98 36603 

21.940  Added 29668 

21.959  (a)(2)  revised 2348 

21.960  (b)(4)  and  (d)(1)  revised 2348 

22  Authority  citation  revised 20338 

22.99  Amended;  eff.  10-5-98 36603 

22.137   (a)(1)  and  (2)  added;   (b) 

amended 10344 

22.369  Heading  revised;  (d)  added 

55530 

22.377  (c)  removed;  (d)  redesig- 
nated as  (c);  heading,  intro- 
ductory text,  (a),  (b)  and  new 

(c)  amended;  eff.  10-5-98 36603 

22.379  (a)  amended;  eff.  10-5-98 36603 

22.903  Revised 63872 

Removed 20338 

23.20  (f)  added 55530 

24  Deadline  establishment 2170 

Order 10153 

24.18  Added 55531 

24.51  (b)  removed;  (c)  and  (d)  re- 
designated as  (b)  and  (c);  (a), 
new  (b)  and  new  (c)  amended: 

eff.  10-5-98 36604 

24.304  (a)(2)  revised 2348 

24.309  (b)  and  (f)  revised 2348 

24.439  (a)(3)  added 10344 

24.704  (a)(2)  revised 2349 

24.709  (b)(9)  added 55356 

(b)(9)  revised 17122 

24.711  (b)  and  (c)  revised 2349 

24.712  (b)  added 2349 

(c)  correctly  designated  as  (b) 

12659 

24.716  (c)  and  (d)  revised 2349 

24.717  (c)  revised 2349 

24.839  (a)(1)  and  (2)  added 10344 

25.113  (b)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.115  (c)  amended  (effective  date 

pending) 64172 

RegiQation  at  62  FR  64172  eff. 

2-9-98 6497 


25.130  (d)  amended  (effective  date 
pending) 64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.131  (b)  and  (J)  revised  (effec- 
tive date  pending) 64172 

Regulation  at  62  FR  64172  eCf. 

2-9-98 6497 

25.137  Added  (effective  date  pend- 
ing)  64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.142  (d)  and  (e)  added 59295 

25.143  Corrected 5137* 

25.145  Added  (0MB  number  pend- 
ing)  61456 

25.201  Amended 59296 

25.203  (i)  added 55531 

25.204  (g)  added 61457 

25.210  (b)  and  (c)  through  (j)  re- 
designated as  (c)  and  (e) 
through  (1);  new  (b)  and  new 

(d)  added „61457 

25.212  (c)  correctly  revised 51378 

25.259  Added 59296 

25.260  Added 59296 

26.51  Revised;  eff.  10-5-98 36604 

26.105  Added 55531 

27.62  Added 55532 

27.203  (b)  revised 2349 

27.209  (d)  revised 2349 

27.324  (a)(3)  added:  (b)(3)  revised 

10344 

36.125  (a)(5)  revised .2124 

36.601  (c)  revised 2124 

36.612  (a)  introductory  text  re- 
vised   2124 

36.613  (a)  introductory  text 
amended 2124 

36.621  (a)(1)  and  (4)  Introductory 
text  amended;  (a)(2),  (3), 
(4)(11)(A)  and  (C)  revised 2124 

36.622  (a)  introductory  text  and 
(b)  introductory  text  revised 
2125 

36.631  (a)  through  (d)  revised 2125 

42.10  Removed 59604 

42.11  (a)  revised;  (c)  removed 59604 

43  Technical  correction 24120 

43.51  Regulation  at  61  FR  59200 

eff.  l(V-l-97 51378 

(d)  revised 64751 

43.61    (c)   added   (effective   date 

pending) 64752 

Regulation  at  62  FR  64752  eff. 

2-9-98;  corrected 5743 
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TITLE  47  Chapter  l-Con. 

Regulation  at  62  FR  45761  eff. 

1-23-98 8578 

52  Order. 55762 

Waiver 64759 

52.7  (b)  revised:  (f)  added 55180 

52.11  (c)  and  (g)  revised;  (h)  and 

(i)  added 55180 

52.12  Added 55180 

52.13  (b)  revised;  (c)  through  (g) 
added 55181 

52.15  (d)  and  (e)  added 55182 

52.16  Added 55183 

52.32  Added  (OMB  number  pend- 
ing)  35160 

52.33  Added  (OMB  number  pend- 
ing)  35161 

53.207  Amended 34604 

54  Agency  practice  and  proce- 
dure rules 162 

54.101  (a)  introductory  text  and 

(b)  revised;  (a)(1)  amended 2125 

(a)(1)  corrected 33585 

54.201  Heading  revised;  (a)(2)  and 
(3)  redesignated  as  (a)(3)  and 
(4);  new  (a)(2)  added 2125 

54.301  Revised 2126 

(c)(5)  and  (d)(4)  correctly  re- 
vised; (c)(6),  (d)  heading,  in- 
troductory text,  (1)  and  (3) 
corrected 33585 

54.303  Revised 2128 

(b)(1)  correctly  revised 33586 

54.307  (a)(4)  revised 2128 

54.400  (a)  and  (d)  revised 2128 

54.401  (d)  amended 2128 

54.403  (d)  added 2128 

54.500  Revised 2128 

54.501  Heading,  (b)(1),  (c)(1)  and 

(d)  revised 2129 

54.502  Revised 2129 

54.503  Re  vised... 2129 

54.504  Heading,  (a),  (b)  heading, 
(1),  (2)  introductory  text  and 
(V)  revised;  (b)(3)  and  (c)  re- 
designated as  (b)(4)  and  (d); 
new  (b)(3)  and  new  (c)  added; 

new  (b)(4)  amended 2129 

54.505  (b)(4)  and  (f)  added;  (d)  re- 
moved   2130 

54.506  Added 2130 

54.507  (c)  amended 56120 

(e)     and     (f)     revised;     (g)(4) 

amended 2130 

(a)  amended 3832 

(g)(4)  amended 27857 


54.511   (b)   and   (c)   revised;    (d) 

added 2130 

(c)(1)  introductory  text,  (1)  and 
(ii)  corrected 33586 

54.517  (a)  revised 2131 

54.518  Added 2131 

Heading  corrected 33586 

54.519  Added 2131 

(a)(3)  corrected 33586 

54.603  Heading,   (b)(1)   introduc- 
tory text,  (2)  and  (3)  revised 
2131 

54.604  Added 2131 

(a)  and  (c)  corrected .....33586 

54.605  (d)  revised;  (e)  added 2131 

54.609  (a)  revised;  (c)  added 2131 

54.619  (b)  and  (d)  revised 2132 

54.623  (c)  amended 56120 

(e)  revised 2132 

(a)  amended 3832 

54.625  Added 2132 

54.703  (b)  and  (c)  amended 2132 

(a),  (b)  and  (c)  corrected 1 33586 

54.705  Revised 2132 

54.709  (a)(4)  revised;  (a)(5)  added 

65038 

(a)  introductory  text  and  (3) 

revised 2132 

61.13—61.17  Undesignated  center 
heading  and  sections  added 

35540 

61.20  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

Revised 59604 

61.21  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

61.22  Regulation  at  60  FR  15727. 

eff.  6-1^96 51378 

61.58  (e)(1)  and  (2)  correctly  re- 
designated as  (f)(1)  and  (2); 
(e)  reinstated;  CFR  correc- 
tion...  13133 

61.72  (a)  introductory  text  re- 
vised  59604 

63.01  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.02  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.05  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.10  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64752 

Regulation  at  62  FR  64752  eff. 
2-9-98 5743 
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63.11  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.12  Regulation  at  60  FR  15728 

eff.  6-13-96 5137S 

Revised  (effective  date  pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.13  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.14  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.15  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

63.17  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

(b)     revised     (effective     date 

pending) 64754 

Regulation  at  62  FR  64754  eff. 

2-9-98 5743 

63.18  Regulation  at  60  FR  15729 

eff.  6-13-96 51378 

(e),  (h)  and  (i)  revised;  (k) 
added  (effective  date  pend- 
ing)  64755 

Regulation  at  62  FR  64755  eff. 

2-9-98 5743 

(e)(4)(ii)(A)  corrected ......24121 

63.19  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.20  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.21  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

(a)  revised;  (e)  redesignated  as 
(h);  new  (e),  (f)  and  (g)  added 

(effective  date  pending) 64758 

Regulation  at  62  FR  64758  eff. 

2-9-98 5743 

63.100  (b).  (c).  (d).  (e)  introduc- 
tory text  and  (h)  amended 37499 

64  Order 55762 

Waiver...... 58686.  60034. 64759 

Authority  citation  revised 64758 


Authority  citation  revised 20338 

Technical  correction 24120 

Comment  request ..: 36191 

Waiver 37069 

64.702  (d)(3)  removed 20338 

64.703  (a)(2)  and  (3)(iii)  amended; 
(a)(4)  added:  eff.  1(^-1-99 11617 

64.709  Added 11617 

(e)(2)  correctly  added 15316 

64.710  Added;  eff.  10-1-99 11617 

64.1001  (b).  (c)  and  (d)  revised  (ef- 
fective date  pending  in  part) 
64758 

64.1002  Revised  (effective  date 
pending) 64758 

64.1150  Regulation  at  62  FR  43481 

eff.  3-23-98 13798 

64.1300  (c)  and  (d)  revised 58686 

64.1903  (c)  stayed 16696 

64.2001—64.2009       (Subpart       U) 

Added 20338 

68.2  (1)(1)  and  (2)  corrected 54790 

(a)(3).    (d)    introductory    text 

and  (J)  revised;  (dX4)  added 

61654 

(j)(3)  correctly  designated;  (d) 
introductory  text  and  (j)(3) 
corrected 25170 

68.3  Amended 61654 

Corrected 25170,  25171.  25172.  25173 

68.222  Removed 61664 

68.300  Revised „ .....61664 

68.302  Revised 61664 

(b)(1)  note.  (2)  notes,  (cKD 
note.  (2)(iii)  and  illustrations 

corrected 25173 

68.304  Revised 61667 

68.306  Revised 61667 

(e)  correctly  revised;  illustra- 
tion corrected 25173 

68.308  Revised 61671 

Table  and  note  corrected; 
(b)(6)(i)  and  (ii)  correctly  re- 
vised  25173 

(b)(7)(iiXC)  and  (eXl)(ii)  cor- 
rectly added;  (e)(l)(i)  cor- 
rectly designated;  (eX2Xii) 
table  correctly  transferred 
to  (e)(2XI);  (eXlXi)  table, 
new  (2Xi)  table,  (f)(3). 
(h)(l)(ii)  table  and  (ill)  cor- 
rected; second  (d)  through  (f) 

correctly  removed 25174 

68.310  Revised 61682 

(b)  table  correctly  revised 25174 
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TITLE  47  Chapter  l-Con. 

(a)(1),  (b)  introductory  text 
table,  (5).  table  and  illustra- 
tions corrected 25175 

68.312  Revised 61689 

68.314  Revised 61690 

68.316  Heading  revised 61691 

68.317  Heading  revised 61691 

68.318  Revised 61691 

69  Waiver 56120 

Clarification  and  waiver.. .20334,  26495, 

26497 

69.4  (a)  revised;  (h)(6)  removed 56132 

69.30  (c)  revised:  (d)  added 65622 

69.111  (c)  revised 56132 

69.124  Correctly  revised 66030 

69.153  (c)(1)  and  (d)  revised;  (g) 

added 56132 

(h)  added 2132 

69.155  (c)  revised 56133 

69.612  (a)(3)  amended 2133 

69.616  (d)  amended 2133 

69.619  (b)  revised 2133 

73  Petition  denial 61692 

Petition  denial 165,  8578, 10345 

Application  for  review 5744 

Policy  statement 11376 

Reconsideration  petition 3832,  3833^ 

13347,  17736,  24970.  28486 

Petition  denial 26992 

73.45  (c)  introductory  text  and 

(2)  re  vised 33875 

73.53  (a),   (b)  introductory  text 
and  (10)  revised;  eff.  10-5-98 
36604 

73.54  (d)   introductory   text   re- 
vised  33876 

73.58  (f)  revised 33876 

73.68  (b)  and  (d)(1)  revised 33876 

73.69  (c)  and  (d)(5)  revised 33876 

73.151  (a)  introductory  text  and 

(1)  introductory  text  revised 

33876 

73.202  (b)  table  amended 51799,  51800. 

53973,  54791,  55763.  59605,  63674, 

63675,  65764-65766.  66030.  66031. 

66295.  66530.  66826 

(b)  table  amended 164, 165, 

2350-2352,  3832—3835,  4195,  4398, 
5464,  5744,  6077—6079,  7308. 
8579-8581.  10346. 11378—11380, 
12412,  12413,  13545,  13546.  17123. 
17124,  18843,  19663,  23226.  24454, 
26993,  27212.  27498,  27499,  27858, 
27859,  30144,  30145,  32981,  34604, 
36192,  36193,  38757,  40189.  40374 


Regulation  at  63  FR  23226 
withdrawn 29668 

73.213  (a)  introductory  text  re- 
vised  33876 

73.258  (d)  revised 33876 

73.312  (b)  revised 33877 

73.313  (c)(2)  and  (d)(2)  revised 33877 

73.503  Amended 33877 

73.561  (c)  and  (d)  revised 33877 

73.606  (b)  table  amended 6079 

73.622  (b)  through  (h)  revised 13552 

73.623  (c)  through  (f)  revised 13552 

73.624  (c)  revised 15784 

73.625  (c)(5)  added 13562 

73.682  (a)(22)(i)  and  (24)(iii)(A)  re- 
vised  20134 

73.1030  (a)  redesignated  as  (a)(1); 

(a)(2)  added 55532 

73.1350  (g)  revised 33877 

73.1560  (d)  revised 33877 

73.1660  Revised;  eff.  10-5-98 36604 

73.1665  (c)  revised;  eff.  10-5-98 36604 

73.1680  (b)  introductory  text  re- 
vised  33878 

73.1750  Revised 33878 

73.3542  (b)  revised 33878 

73.3544  (b)  introductory  text  re- 
vised  33878^ 

73.3549  Revised 33878 

73.3572  (a)(2)  revised 13562 

73.3612  Revised 16907 

73.3617  Added 33878 

74.24  (j)  added 55532 

74.32  Added 55537 

74.451  Heading  revised;  (a) 
through  (d)  and  (f)  amended; 

eff.  10-5-98 36604 

74.452  (b)  and  (d)  amended;  e£f. 
l(«-98 36604 

74.462  (a)  and  (b)  table  amended; 

eff.  10-5-98 36604 

74.550  Revised;  eff.  10-5-98 36604 

74.632  (a)  amended;  eff.  1(^6-98 36605 

74.651  (a)(l>  amended;  eff.  10-5-98 

36605 

74.655  Revised;  eff.  10-5-98 36605 

74.706  (d)  revised 13563 

74.734  (a)(4)  revised 33878 

74.750  (a),  (b),  (c)  Introductory 
text,  (e)  introductory  text, 
(1)  through  (4)  and  (g) 
amended;  eff.  10-5-98 36605 

74.751  (c)  revised 33878 

(a)  and  (b)(1)  amended;  eff.  10- 

5-98 36605 

74.763  (b)  revised 33879 
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74.784  (b)  revised 33879 

74.851  Heading  revised;  (a),  (b), 
(c),  (e)  and  (f)  amended:  eff. 
1&-5-98 36605 

74.852  (a)  amended;  eff.  10-5-98 36605 

74.861  (b)  amended;  eff.  10-5-98 36605 

74.938  Amended;  eff.  10-6-98 36605 

74.939  (j)  amended;  eff.  10-5-98 36605 

74.950  (f)  introductory  text 
amended;  eff.  10-5-98 36605 

74.951  (a)  amended;  eff.  10-5-98 36605 

74.952  Introductory  text  and  (a) 
redesigrnated  as  (a)  and  (b); 
new  (a)  and  (b)  amended;  eff. 
10-5-98 36605 

74.1231  (b)  introductory  text  re- 
vised  33879 

74.1234  (a)(4)  revised ^ 33879 

74.1235  (c)  revised;  (d)(1).  (2)  and 

(3)  added 33879 

(e)  amended;  eff.  10-5-98 36805 

74.1250  (a),  (b)  and  (c)  introduc- 
tory text  revised:  eff.  10-5-98 

36606 

74.1251  (b)(6)  revised 33879 

(a)  and  (b)(1)  amended;  eff.  10^ 

5-98 36606 

74.1290  Added : 33879 

76  Reconsideration  petition 17333 

Authority  citation  revised 38094 

76.5  (nmi)(2)  revised;  (mm)(3)  and 

(4)  added 61031 

(qq)  revised* 29667 

76.77  (a)  revised 16907 

76.503  Regrulation  at  58  FR  60141 

eff.  8-13-98 37790 

76.613  Heading,  (b).  (c)  and  (d)  re- 
vised (effective  date  pending) 

„ 61031 

RegvQation  at  62  FR  61031  eff. 
3-13-98 « 15103 

76.620  Added 61031 

76.701  Regulation  at  62  FR  28373 

eff.  10-29-97 61034 

76.702  Regulation  at  62  FR  28373 

eff.  10-29-97 61034 

76.800  Added  (effective  date  pend- 
ing)  ; 61031 

76.802  (a)  and  (g)  revised;  (1) 
added  (effective  date  pend- 
ing)  61031 

Regulation  at  62  FR  61031  eff. 

3-13-98 15103 

76.804  Added  (effective  date  pend- 
ing)  61032 


Regulation  at  62  FR  61031  eff. 
3-13-98 15108 

76.805  Added 61033 

76.806  Added 61034 

76.922  Regulation  at  62  FR  15127 

eff.  9-4-97 52952 

(bK5)(i)  introductory  text  re- 
Ylge^ 53576 

76.934   (h)(5)(i)   and   (9)   revised; 

(h)(ll)  added 53576 

76.120(^-76.1210  (Subpart  P) 
Added  (effective  date  pend- 
ing)  38094 

76.1204  Eff.  7-1-00 38094 

76.1502  (d)  existing  text  des- 
ignated as  (d)(2):  (dXD  added 

31934 

78.19  (c)  redesignated  as  (c)(1); 

(c)(2)  added 55533 

(f)  added 55536 

78.107  (a)  removed;  (b)  through 
(e)  redesigrnated  as  (a) 
through  (d);  new  (a)  intro- 
ductory text  and  (2)  revised; 

eff.  10-6-98 36606 

78  Index  amended;  eff.  10-5-98 36606 

80  Authority  citation  revised 40062 

80.3  (b)  revised 40062 

80.5  Amended 29658 

80.19  Amended 29658 

80.21  (0  added 55533 

80.25  (b)  revised.... 40062 

80.29  (a)  table  amended:  eff.  10-6- 

98 36606 

80.43  Amended;  eff.  10-5-98 36606 

80.49  Revised 40062 

80.59  (a),  (d)  introductory  text. 
(1)  introductory  text  and  (v) 
revised;  (dX2)  added;  (e)  re- 
moved  29658 

80.60  Added 40063 

80.70  (c)  added 40063 

80.101  (b)  amended 29650 

80.105  Revised 40063 

80.203  (a),  (d).  (f)  through  (1)  and 

(mK2)  amended;  eff.  10-5-98 

36606 

80.205  (a)  Footnote  11  amended: 

eff.  10-6-98 36606 

80.207    (d)    Footnotes    2    and    5 

amended:  eff.  10-5-98 36606 

80.209  (a)  table  amended;  eff.  10- 

5-98 36606 

80.215  (e)(3)  Footnote  8  amended: 

eff.  10-5-98 36606 

80.221  (d)  amended:  eff.  10-5-86 36606 
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80.251  (a)  and  (b)  amended;  eff. 

10^5-98 36606 

80.253  (a)  amended:  eff.  10-5-98 36606 

80.255    (a)    Footnotes    1    and    2 

amended;  eff.  10-^98 36606 

80.259  (a)  introductory  text,  (1) 
and  (2)  amended;  eff.  10-5-98 

36606 

80.265  (b)(1)  table,  (c)(1)  table  and 

(e)(2)  amended;  eff.  10-5-98 .'.36606 

80.267  (a)(1)  table  amended;  eff. 

10^98 36607 

80.271  (b)  through  (e)  amended; 

eff.  10-5-98 36607 

80.303  (b)  revised 40063 

80.371  (c)  introductory  text  re- 
vised; (c)(l)(i).  (ii).  (iii).  (2). 

(3)  and  (4)  added 40063 

80.409    (b)(1)    introductory    text 

and  (f)(1)  revised 29659 

80.605  (b)  amended;  eff.  10-5-98 36607 

80.751  Revised 40065 

80.773  Revised 40065 

80.802  (a)  introductory  text  re- 
vised  29660 

80.812  Amended;  eff.  10-6-98 36607 

80.814  Amended;  eff.  10-5-98 36607 

80.818  (b)  revised 29660 

80.819  (a)  introductory  text  re- 
vised  29660 

80.822  Revised 29660 

80.829  (b)  amended;  eff.  10-5-98 36607 

80.831  (a)  amended;  eff.  10-5-98 36607 

80.833  (a)  amended;  eff.  10-5-98 36607 

80.836  (c)(3)(i)  amended;  eff.  10-5- 

98 36607 

80.851  Existing  text  designated 

as  (a);  (b)  added 29660 

80.856  Amended;  eff.  10-5-98 36607 

80.873  (d)(3)  amended;  eff.  10-5-98 
36607 

80.874  (a)  amended;  eff.  10-5-98 36607 

80.903  Revised 29660 

80.911  (c)  amended;  eff.  10-5-98 36607 

80.1053  (c)  amended;  eff.  10-5-98 

36607 

80.1059  (e)  amended:  eff.  10-5-98 

36607 

80.1061  (c)  and  (d)  amended;  eff. 

10-5-98 36607 

80.1067  (a)  revised 29660 

80.1103  (a),  (b)  and  (c)  amended; 

eff.  10-5-98 36607 

80.1251—80.1252       (Subpart       Y) 

Added 40065 


87.23  (a)  redesignated  as  (a)(1); 

(a)(2)  added 55534 

87.39  Amended;  eff.  10-5-98 36607 

87.131  Table  amended;  eff.  10-5-98 

36607 

87.133  (a)  table  amended;  eff.  10- 

5-98 36607 

87.137  (a)  table  amended;  eff.  10- 

5_gg 36607 

87.139  (g)  amended;  eff.  i6^98"!!.!!!!36607 

87.145  Revised:  eff.  10-5-98 36607 

87.147  (a),  (b).  (c),  (d)  introduc- 
tory text,  (2)  and  (e)  revised; 

eff.  10-5-98 36608 

87.189  (b)  amended;  eff!  10^98. !!!!.!!36608 
87.199  (c)  and  (d)  revised;  eff.  10- 

^gg    36608 

90.5  (c)  amended;  eff.  iQh^S»....Z. ...26608 

90.7  Amended 52044 

90.20     (e)(5)(i),     (f)(4)     and     (5) 

amended;  eff.  10-5-98 36608 

90.35  (c)(22)  amended;  eff.  10-5-98 

«0.65  (c)(iiramend^^^^^^ 

90.103  (c)(^)  and  (24)  amended; 

eff.  10-5-98 36608 

90.129  (e)  revised 55534 

(b)  revised;  eff.  10-5-98 36608 

90.153  (a)(1)  and  (2)  added;   (b) 

amended 10345 

90.155  (d)  revised... 52044 

(d)  re  vised : 40663 

90.177  Introductory  text  revised: 

(f)  added 55534 

90.203  (k)  revised 32590 

(a),  (b)  introductory  text,  (c), 
(e),  (f).  (h)(2),  (j)(2)  introduc- 
tory text,  (4)  introductory 
text,  (5),  (6)  introductory 
text,  (i)(A).  (7).  (8)  and  (k)  re- 
vised; eff.  10-5-98 36609 

90.210  (k)(3)  revised:  (k)(6)  added 
52044 

90.211  (b)  amended;  eff.  10-5-98 36610 

90.219  (e)  amended;  eff.  10-5-98 36610 

90.237  (c)  and  (g)  amended;  eff. 

10-5-98 36610 

90.241  (c)(12)  amended;  eff.  10-5-98 

36610 

90.269  (a)(2)  amended;  eff.  10-5-98 

36610 

90.283  Removed 40066 

90.350-90.363  (Subpart  M)  Head- 
ing revised 52043 

90.350  Amended 52044 
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90.353  (d).  (e)  and  (f)  revised;  (i) 

added 52044 

90.359  Revised 52044 

90.361    Introductory    text    and 

(c)(2)(iI)(B)  revised 52044 

90.365  Added;  eff.  In  part  1-19-99 

40663 

90.711  (a)  Introductory  text  re- 
vised  32590 

90.723  (e)  and  (f)  revised;  (g).  (h) 
and  (1)  redesignated  as  (1),  (J) 

and  (k);  (g)  and  (h)  added 32590 

90.729  (b)  and   (c)  introductory 

text  revised 32590 

90.733  (d),  (e)  and  (g)  revised 32591 

90.745  Added 32591 

90.769  Heading  revised 32591 

90.805  (c)  revised 2349 

90.812  (a)  and  (b)  revised 2349 

90.1011  Revised 32591 

90.1013  Revised 32591 

90.1015  Revised 32591 

90.1017  Revised 32591 

90.1101—90.1103       (Subpart       X) 

Added 40663 

95.42  Added 55534 

95.117  {a)(4)  amended;  eff.  10-5-98 

36610 

95.129  (a),  (b)(1)  and  (2)  amended; 

eff.  10-6-98 36610 

95.133  (a)  and  (b)  amended;  eff. 

10-6-98 36610 

95.192  (d)  added 55535 

96.206  (c)  added 55535 

96.209  Revised;  eff.  10-6-98 36610 

96.221  (b)  amended;  eff.  10-6-98 36610 

95.222  (b)(2)  amended;  eff.  10-5-98 
36610 

95.225  (a)(2)  amended;  eff.  10-5-98 

36610 

96.405  (d)  added 55535 

96.409  (a)  and  (b)  amended;  eff. 

10-5-98 36610 

96.411     (a)     introductory     text 

amended;  eff.  10-6-98 36610 

96.425  (b)(2)  amended;  eff.  10-6-98 

36610 

96.428  (a)(2)  amended;  eff.  10-6-98 

36610 

96.601  Amended;  eff.  10-5-98 36610 

95.603  (a),  (b).  (c)  and  (e)  amend- 
ed; eff.  10-5-98 36610 

96.606  Amended;  eff.  10-5-98 36610 

96.607  Introductory  text  and  (a) 
amended;  eff.  10-6-98 36610 


95.635  (b)  table  amended:  eff.  10- 

6-98 36610 

96.645—95.656  Undesignated  cen- 
ter heading  revised;  eff.  10-5- 

98 36610 

96.646  (b)  amended;  eff.  10-5-98 36611 

96.663  (a)  amended;  eff.  10-6-98 36610 

95.655  (a)  amended;  eff.  10-&-98 36611 

95.665  Undesignated  center  head- 
ing revised;  eff.  10-5-98 36611 

95.669  (a)(1)  amended;  eff.  10-6-98 

36611 

96.816     (e)(2)     redesignated     as  . 
(d)(6);  (c)(6)  and  (e)  revised 

2360 

Corrected 12659 

95.840  Added 55535 

96.861  Amended;  eff.  10-6-98 36611 

96.1003  (c)  added 55536 

97.13  (c)(1)  correctly  revised 61445 

97.203  (h)  added 55536 

97.205  (h)  added 55536 

97.315  Heading  revised;   (a),   (b) 
and  (c)  amended;  eff.  10-5-98 

36611 

97.317  Heading  revised;   (a),   (b) 
and  (c)  amended;  eff.  10-6-98 

36611 

101  Technical  correction 14039 

101.13  (d)  revised 6103 

101.16  (c)  revised 6108 

101.17  Added 6108 

101.31    (b)(3)    introductory    text 

and   (e)(l)(v)    revised;    (b)(6) 

added 55538 

(e)(l)(vl)     and     (vll)    revised; 
(e)(l)(vlii)  added 10779 

101.45  (d)  revised 6108 

101.51  (a)  Introductory  text  re- 
vised  6104 

101.63  (g)  added 6104 

(a)(1)  and  (2)  added 10345 

101.55  (a)  introductory  text  and 

(b)(2)  revised 6104 

101.66  Added 6104 

101.67  (a)(1)  revised 9448 

(a)(l)(il)(B)  corrected 14089 

101.61  (c)(l)(i)  amended;  eff.  10-5- 

98 .36611 

101.63  (a)  and  (d)  revised 6104 

101.64  Added 6104 

101.103  (i)(l)  and  (2)  added 6106 

(b)(3)  added 9448 

(b)(3)  corrected 14039 

101.107  Table  amended.... 6105 

(a)  amended 9448 
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51. 
52. 
53. 


TITLE  47  Chapter  l-Con. 

(a)  Footnote  8  corrected .....14039 

Table  amended;  eff.  10-5-98 36611 

101.109  Table  amended 6105 

101.113  (a)  amended .-. 9448 

(a)  Footnote  8  corrected 14039 

101.115  (c)(2)  table  amended 6105 

101.123  Heading  revised:  (e)  added 

55536 

(d)  added 55538 

(e)  correctly  designated 60664 

101.133  (a)  amended;  eff.  10-5-98 

36611 

101.139  Revised;  eff.  10-5-98 36611 

101.141  (a)(2)  amended;  eff.  10-5- 

98 36611 

101.147  (V)  redesignated  as  (vXD; 
new     (v)(l)     revised;     (v)(2) 

added 6105 

(a)  amended;  (u)  introductory 

text  revised 9448 

(a)  Footnote  16  and  (u)  intro- 
ductory text  corrected 14039 

101.151  (a)(2)  amended;  eff.  10-6- 

98 36611 

101.803  (a)  and  (d)  amended 9448 

(a)  Footnote  7  and  (d)  Foot- 
note 9  corrected 14039 

101.1111  Revised 26507 

Regulation  at  63  FR  26507  eff. 
date  corrected  to  7-13-98 27625 

101.1201—101.1209      (Subpart     N) 

Added 6106 

101.1209  Corrected 10781 

Proposed  Rules: 

0—199  (Ch.  I) 15353.  26758,  27021,  35168 

0 16938,26758 

1 55204,  55375.  60025,  60750.  65760. 

66321 

460,  770.  10180,  13610,  16188.  16938. 

17974.  26758,  28456.  29687.  38142, 

39793 
2 58932 

31684.  31685,  35558,  35901 

3.... ^ 39800 

11 15806 

13 16938,26758 

15 52677 

31684,34618 

18 20362.34618 

20 53772.  58700.  60199 

21 60025. 66780 

770 

22 58700 

16938.  20364v  26138.  26758.  33890 

24 55375.  58700,  60750 
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; 770. 16938,  26758 

25 58932 

11202.31685 

26 770,  16938.  26758 

27 770. 16938.  26758 

32 65053 

36 59842 

43 39793 


9749 

.54817, 56140. 63301 

.9749 


54 51622.  65389 

23258.  27542.  28339.  39549 

61 25811 

63 39793 

64.... 54817.' wV4b,'633b"i".'63302 

1943.  9749.  20364.  26138.  32798.  33890 

68 31685 

69 38774.39549 

73 51824.  52677.  54006.  54007,  54819, 

55561.  58935-58937. 

61719-61721,  61953, 63690, 65392, 

65781,  65782,  66323.  66324 

193. 194,  2354,  2355,  4206.  6144,  6698. 

6699.  7360,  7361,  8606, 10354,  10355. 

11400,  11401.  12426.  12427.  13027. 

13158.  13612.  13818,  17145.  17146. 

17799.  19226,  19699—19701.  20562, 

20563.  24517.  24518.  27544.  27902. 

30173.  33892.  34619—34622.  36199. 

36387.  37090.  38357.  38784—38787. 

39803—39805.  40252.  40253.  40872. 

40673 

74 52677.  60025.  60750.  65392.  65780 

33892.38357 

76 51824.  52677.  61065 

1943.  24145.  27545.  37812.  37815 

79 3070 

80 16938.26758 

87 16938.26758 

90 52078,  58700, 60199 

770. 16938.  26758.  35558 

95 770.16938 

97 16938.26758 

100 11202 

101 3075. 16938.  26758 

TITLE     4d-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter   1   Federal   Acquisition 

Circular  No.  97-03 64912 
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Small  entity  compliance  guide 
64952 

Federal    Acquisition    Circular 
No.  97-04 9048 

Small  entity  compliance  guide 
9069,  34080,  35726,  36128 

Federal    Acquisition    Circular 

No.  97-05 34058 

1.106  Table  amended  (0MB  num- 
bers)  9050,9051 

Table    amended    (0MB    num- 
bers): interim 35720 

Table    amended    (0MB    num- 
bers): interim;  eff.  1-1-99 36121 

1.201-1  (a)  amended 64940 

(b)(2)  amended 9069 

1.402  Amended 64914 

2.101  Regulation  at  61  FR  41468 

confirmed 64914 

Amended 64915 

4.602  Regulation  at  61  FR  67412 
confirmed 9050 

4.603  Regulation  at  61  FR  67412 
confirmed;  (a)  revised .9050 

4.703  (b)(3)  amended 64915 

4.705-3  (f)  amended 34060 

4.800  Amended 64917 

4.803  (a)(42)  removed 9052 

5.201  (b)(2)  amended 34079 

5.207  Regulation  at  61  FR  41468 

confirmed 64914 

6.001  (a)  amended.... 64917 

7.403  Regulation  at  61  FR  41468 
confirmed 64914 

8.002  Regulation  at  61  FR  41468 
confirmed 64914 

8.402  Regulation  at  61  FR  41468 

confirmed 64914 

8.404  (b)(4)  amended „..64917 

(a)  amended 34079 

8.901—8.904  (Subpart  8.9)  Regula- 
tion at  61  FR  41468  confirmed 
64914 

9.103  Regulation  at  62  FR  44819 
confirmed 9053 

9.104  Regulation  at  62  FR  44820 
confirmed 9053 

9.203  (cXD  and  (d)  revised 34062 

9.508  Regulation  at  61  FR  41469 

confirmed 64914 

11.001  Amended 9051 

11.102  Revised 34062 

11.201  (d)  revised:  (e)  amended 34063 

11.204  (a)  and  (b)  revised 34063 

11.501  Revised 34064 

12.102  (d)(2)  and  (3)  revised 64917 


12.203  Amended 64917 

12.206  Amended 64917 

12.214  Revised 9054 

12.301  (c)(2)  amended 64917 

(b)(2)  revised;  interim 35720 

12.303  (b)(1)  revised:  interim 35720 

(b)(1)  revised;  interim:  eff.  1-1- 

99 36121 

12.602  (a)  and  (b)  amended 64917 

12.603  Regulation  at  61  FR  41469 
confirmed 64914 

13  Revised 64917 

13.103  Regulation  at  61  FR  41469 

confirmed 64914 

13.202  Regulation  at  61  FR  41469 

confirmed 64914 

14.206  Heading  revised;  interim 

35720 

14.502  (b)(4)  redesignated  as 
(b)(5):  new  (b)(4)  added;  in- 
terim  35721 

15.209  (b)(3)  revised 9066 

15.304  (c)(4)  added:  interim;  eff. 
1-1-99 36121 

15.305  (a)(2Kv)    added;    Interim; 

eff.  1-1-99 36121 

15.503  (a)(2)  revised;  interim 35721 

(a)(2)  amended;  interim;  eff.  1- 

1-99 36121 

15.805-1    Regulation    at    61    FR 

41469  confirmed .64914 

16  Technical  correction 1582 

16.301-3  (a)(3)  removed 34073 

16.306  (c)  revised 34073 

16.402-1  (b)  introductory  text  re- 
vised  51379 

16.405-2  (cXD  amended;  (c)(2)  re- 
moved; (c)(3)  redesignated  as 

(c)(2) 34073 

16.500  Regulation  at  61  FR  41469 

confirmed 64914 

16.701  Amended 64926 

16.703  (c)(l)(vl)  amended 64926 

17.200  Regulation  at  61  FR  41469 

confirmed 64914 

17.204  Regulation  at  61  FR  41470 

confirmed 64914 

19.000  (a)  introductory  text  re- 
vised; (a)(6)  and  (7)  amended; 
(aK8)  added:  interim 35721 

(aX7)  and  (8)  amended:  (aX9) 
added;  interim;  eff.  1-1-99 36121 

19.001  Regulation  at  62  FR  44820 
confirmed 9063 

Amended;  interim 35721 
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TITLE  48  Chapter  1 -Con. 

Amended;  interim;  eff.  1-1-99 

36121 

19.201  Regulation  at  62  FR  44820 

confirmed 9053 

(b),  (c)  and  (d)  redesigrnated  as 
(c),  (d)  and  (e);  new  (b)  and 
(f)  added;  interim 35721 

(b)  revised;  interim;  eff.  1-1-99 
36121 

19.202-6  Introductory  text  and  (a) 

revised;  interim 35722 

19.301—19.304       (Subpart       19.3) 

Heading  revised;  interim 35722 

19.302  Regulation  at  62  FR  44820 
confirmed;    (d)   introductory 

text  amended 9053 

(a),  (i)  and  (j)  revised;  (c)(1). 

(d)(l)(i).  (e)(1).  (g)(1).  (2)  and 

(h)(4)  amended 9055 

(d)  introductory  text  amended; 

interim 35722 

19.303  Heading  and  (c)  revised 9056 

19.304  Redesignated    as    19.306; 

new  19.304  added;  interim 35722 

(c)  introductory  text  amended; 
interim;  eff.  1-1-99 36121 

19.305  Added;  interim 35723 

(a)  amended;  interim;  eff.  1-1- 

99 36122 

19.306  Redesignated  from  19.304; 
interim 35722 

(a)  amended;  (b)  redesignated 
as  (c);  new  (b)  added;  interim 
35723 

(b)  revised;  interim;  eff.  1-1-99 

gg222 
19.502^1    Regulation    at    61    FR 

41470  confirmed 64914 

19.508  Regulation  at  62  FR  44820 

confirmed 9053 

19.601  Regulation  at  62  FR  44820 

confirmed 9053 

19.602-1    Regulation    at    62    FR 

44820  confirmed 9053 

19.602-2    Regulation    at    62    FR 

44820  confirmed 9053 

19.602-3    Regulation    at    62    FR 

44821  confirmed 9053 

19.701  Regulation  at  54  FR  30709 
confirmed;  revised 34064 

19.702  Regulation  at  54  FR  30709 
confirmed 34064 

(a)  Introductory  text  and  (b)(4) 
revised;  (a)(1)  and  (2)  amend- 
ed   34065 

19.703  Ca)(2)  and  (b)  amended...... !!.!!34065 


(a)(2)  and  (b)  revised;  interim; 
eff.  1-1-99 36122 

19.704  (a)(2)  through  (6)  redeslg- 
nated  as  (a)(7)  through  (11); 
new  (a)(2)  through  (6)  and  (d) 
added;  new  (a)(8)  and  (b) 
amended;  new  (a)(9),  (10),  (11) 
and  (c)  revised 34065 

19.705-1  Amended 34065 

Amended;  interim;  eff.  1-1-99 

3gj23 

19.70S^    Regulation    at    54    FR 

30709  confirmed 34064 

(dK3)  through  (6)  redesignated 
as  (d)(4)  through  (7);  (b) 
amended;  (c),  (d)(1)  and  new 
(d)(5)     revised;     new     (d)(3) 

added 34066 

(c)  amended;  interim;  eff.  1-1- 
99 36123 

19.705-6    Regulation    at    54    FR 

30709  confirmed ...34064 

Introductory  text,  (b)  and  (g) 
revised 34066 

19.705-7    Regulation    at    54    FR 

30709  confirmed 34064 

(b).  (c)  and  (f)  revised;  (d) 
amended;  (h)  added 34066 

19.706  Regulation  at  54  FR  30710 

confirmed 34064 

(a)  designation  and  (b)  re- 
moved; (a)  Introductory  text 
and  (a)(1)  through  (6)  redes- 
ignated as  (a)  through  (f): 
new  (e)  and  (0  amended;  (g) 
added;  interim 34067 

19.708  Regulation  at  54  FR  30710 

confirmed 34064 

(b)(2)    revised:    (c)(1)    and    (2) 

amended;  interim 34067 

(c)(1),  (2)  and  (3)  amended;  In- 
terim; eff.  1-1-99 36123 

19.811-1    (c)    introductory    text 

amended.... 64940 

19.1001  Revised 9057 

19.1003  Introductory  text  revised; 

(a)  amended 9057 

19.1006  (c)(l)(l)  amended 64926 

(b)(1)  amended 9057 

19.1101—19.1104     (Subpart     19.11) 

Added;  interim 35724 

19.1201—19.1204     (Subpart     19.12) 

Added;  Interim;  eff.  1-1-99 36123 

22.810  (g)  amended 34060 

22.1006  Regulation  at  61  FR  41470 

confirmed.... 64914 
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22.1300—22.1308    (Subpart    22.13) 

Heading  revised 9058 

22.1300  Revised • 9058 

22.1301  Revised :..9058 

22.1302  (b)  amended 9058 

22.1303  (a)  introductory  text, 
(b)(1).  (2)  and  (d)  amended 9058 

22.1304  (a)  and  (b)  amended 9058 

22.1305  Amended 9058 

22.1306  Amended 9058 

22.1307  Introductory  text  amend- 
ed  ■—9038 

22.1308  (aXD  introductory  text 
amended;  (a)(l)(i)  and  (b)  re- 
vised   9058 

22.1401—22.1408     (Subpart     22.14) 

Heading  revised;  interim 34074 

22.1401  Revised;  interim 34074 

22.1402  Revised;  interim 34074 

22.1403  (a)  introductory  text  re- 
vised; (b)(1).  (2)  and  (d) 
amended;  interim 34074 

22.1404  Revised;  interim 34074 

22.1405  Amended;  interim 34074 

22.1406  Amended;  interim 34074 

22.1407  Introductory  text  revised; 
interim 34074 

22.1406  (a)  introductory  text  and 

(1)  revised;  interim 34074 

23.1004  (b)  amended 9051 

23.1000—23.1005  (Subpart  23.10) 
Regulation  at  62   FR   12697 

confirmed 9051 

25.105  (e)  revised 34076 

25.202  (d)  amended 34076 

25.207  (d)(1)  and  (2)  amended 34076 

25.305  (c)(2)  amended 34076 

25.402  (b)  revised 9060 

(a)(1).  (3Xi).  (li)  and  (g)  amend- 
ed  34076 

25.408  (a)(3)  and  (4)  amended 34076 

25.701    (a)(4)    and   (5)   amended; 

(a)(6)  added 34077 

25.1000  Revised .64930 

25.1002  (c)(2)  revised 64930 

(a)(1).  (2)  and  (3)(i)  amended 34076 

25.1003  (a)  and  (b)(1)  amended 34076 

27.405  (a)(l)(vii)  and  (viii)  amend- 
ed; (a)(l)(x)  added 34077 

29.401-6  (b)  introductory  text  and 

(c)(1)  amended 64930 

30.101  (c)  revised 9060 

31.002  Amended 34080 

31.109  (f)(3)  amended 9061 

31.205-6  Regulation  at  62  FR  270 

confirmed;  (pXD  revised 64931 


(p)  revised;  interim 9067 

31.205-10  (a)(5)  revised 9067 

31.205-18  (a)  amended;  (c)  and  (d) 
heading  revised;  (eK3)  added 

64932 

31.205-46  (a)(3Xiv)  revised 64933 

Regulation  at  62  FR  64933  con- 
firmed  34078 

31.205-52  Revised 9068 

32.503-3  (b)(2)  amended 9061 

32.503-12  (c)  amended 9061 

32.602  Regulation  at  61  FR  41470 
confirmed 64914 

32.603  Regulation  at  61  FR  41470 
confirmed 64914 

32.1103  (aXD  and  (bX2)  amended 

64926 

33.101  (bXD    amended;    (c)    re- 
moved  64933 

33.102  Regulation  at  61  FR  41470 
confirmed 64914 

(a)  amended;  interim 35724 

33.104  Regulation  at  61  FR  41470 
confirmed 64914 

(aX3)(iil)  redesignated  as 
(aX3Xiv);  new  (aX3Xiii) 
added;  new  (aX3)(iv)(C)  re- 
moved; new  (aX3)(iv)(D)  re- 
designated as  (a)(3XivXC); 
new  (aX3Xiv)(B)  and  (h)  re- 
vised (aX4XiiXA).  (B).  (6)  and 
(e)  amended 64933 

(h)(5)  corrected .' 1532 

33.105  Regulation  at  61  FR  41470 
confirmed 64914 

34.001  Regulation  at  61  FR  41470 
confirmed 64914 

35.009  Amended 3*080 

36.602-1  (a)(6)  correctly  removed; 
(a)(7)  correctly  redesignated 

as  new  (a)(6) 51379 

36.606  (e)  revised 34080 

37.103  Corrected 51379 

37.202  Regulation  at  61  FR  41470 

confirmed 64914 

38.000  Regulation  at  61  FR  41470 

confirmed 64914 

39  Regulation  at  61  FR  41470  con- 
firmed  64914 

39.002  Amended -8088 

39.103  Added -M* 

41.202  (cXD  amended .64926 

42  Heading  revised -8082 

42.000  Revised 8082 

42.001  Revised -800 

42.002  Revised 
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TITLE  48  Chapter  1 -Con. 

42.003  Revised 9062 

42.101—42.103  (Subpart  42.1)  Re- 

vised 9062 

42.201— 42.208  (Subj^V  42.2)  Re-    " 

vised 9062 

42.203  (a)  amended 64940 

42.301  Revised 9063 

42.302  (a)  introductory  text,  (11) 
introductory  text,  (iv),  (13), 
(20).  (32),  (61)  and  (63)  revised 
9063 

42.602  (c)(2)  and  (d)  revised 9064 

42.603  (a)  introductory  text  and 
(b)(1)  introductory  text 
amended 9064 

42.701  Amended 9064 

42.703-1  (a)  amended;  (c)  revised 

42.703^2  (d)  amended 9064 

42.704  (a),  (b)  and  (c)  revised 9064 

42.705-1  (b)(1)  revised 64915 

(a)  introductory  text,  (3),  (4), 

(b)(1).  (2)  and  (3)  revised 9064 

42.705-2  (b)(1)  revised 64916 

(a)(2)   introductory    text,    (iv) 

and  (b)  revised 9065 

42.705-3  (a)(2)  revised 9065 

42.1001—42.1008     (Subpart     42.10) 

Removed 64932 

42.1203  (b)  and  (c)  revised;  (d).  (e) 
and  (f)  redesignated  as  (f),  (g) 
and  (h);  new  (d)  and  new  (e) 
added ...64934 

(c)  corrected 1533 

42.1204  (b)  through  (e)  redesig- 
nated as  (c).  (e).  (h)  and  (i); 
heading,  (a)  introductory 
text.  (1).  (2)  introductory 
text  and  new  (e)  revised;  new 
(b),  new  (d).  (f)  and  (g)  added 
64935 

(g)  corrected 1533 

43.301  (a)(2)(iii)  amended 64926 

44.000  Revised 34060 

44.102  Removed 34060 

44.201  Heading  revised 34060 

44.201-1  Revised 34060 

44.201-2  Revised 34060 

44.201-3  Removed 34060 

44.201-4  Removed 34060 

44.202-1  (b)  and  (c)  revised 34060 

44.202-2    (a)    introductory    text 

amended 34060 

44.204  (b)  amended 9069 

Revised 34060 

45.607-2  (b)  amended 34080 


45.608-1    Regulation    at    61    FR 

41471  confirmed. 64914 

45.608-5    Regulation    at    61    FR 

41471  conHrmed 64914 

46.108  (d)  revised 9065 

46.104  (f)  revised 9065 

46.502  Amended 9065 

46.801  Regulation  at  61  FR  41471 

confirmed 64914 

47.301-3    (c)    introductory    text 

amended 9065 

47.308-17  (d)(1),  (2)  and  (e)  amend- 
ed  64936 

48.104-3  Revised;  interim 34079 

49.002  (a)  amended 64927 

49.601  Amended 64927 

51.103  Regulation  at  61  FR  41471 

confirmed 64914 

52.101  (e)(2)(i)  amended 64927 

52.102  Revised 64927 

52.102-1  Removed 64927 

52.102-2  Removed .....64927 

52.204-5    Regulation    at    61    FR 

67413  confirmed 9050 

52.204-6    Regulation    at    61    FR 

67413  confirmed;  amended 9050 

52.211-1  Revised 34063 

52.211-2  Revised 34063 

52.212-1  Amended 9050,  34063 

52.212-2  Amended;  Interim;  eff.  1- 

1-99 36123 

52.212-3  Amended;  interim 35724 

Amended;  interim;  eff.  1-1-99 

36123 

52.212-4  Amended 9052 

52.212-5    Regulation    at    61    FR 

41471  confirmed .«. 64914 

Amended 9052,  9058 

Amended;  interim 34075.  35725 

Amended;  interim;  eff.  1-1-99 

, 36123 

52.213-1  Revised 64927 

52.213-2        Introductory        text 

amended 64928 

52.213-3        Introductory        text 

amended 64928 

52.213-4  Added 64928 

Amended 9052.  9058.  34077 

Amended;  interim 34075 

52.215-2  Amended 9054 

52.216-7  Amended 64916 

Amended 9065 

52.216-13  Amended 64916 

Corrected 1533 

Amended 9065 

52.216-15  Amended 64916 
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Amended 9065 

S2.219-1  Amended 9069 

Amended;  interim 36725 

52.219-2        Introductory        text 

amended;  interim 35725 

52.219-8  Amended;  interim;  eff.  1- 

1-99 36123 

52.219-9  Amended 34067 

Amended;  interim;  eff.  1-1-99 

36123 

52.219-10  Amended;  interim;  eff. 

1-1-99 36124 

52.219-16   Regulation   at   54   FR 

30710  confirmed 34064 

Amended • 34068 

52.219-22  Added;  interim 35725 

52.219-23  Added;  interim 35725 

52.219-24  Added;  interim;  eff.  1-1- 

99 36124 

52.219-25  Added;  interim;  eff.  1-1- 

99 36124 

52.219-26  Added:  interim;  eff.  1-1- 

99 36124 

52.222^  Amended 9059 

52.222-36  Revised;  interim 34075 

52.222-37  Amended 9059 

52.222-48   Regulation    at   61    FR 

41471  confirmed 64914 

52.223-5    Regulation    at    62    FR 

12697  confirmed 9051 

Amended ....9052 

52.225-11  Amended 34077 

52.230-1  Amended 9061 

52.230-2  Amended 9054 

52.230-3  Amended 9054 

52.230-5  Amended 9061 

52.233-2    Regulation    at    61    FR 

41471  confirmed 64914 

52.233-3    Regulation    at    61    FR 

41472  confirmed -*.. 64914 

52.239-1    Regulation    at    61    FR 

41472  confirmed 64914 

52.244-1  Removed • 34061 

52.244-2  Revised 34061 

52.244-3  Removed 34062 

52.244-4  Amended;   heading  and 

introductory  text  revised 34062 

52.244-^        Introductory        text 

amended 34062 

52.244-6  Amended 9059 

52.247-64  (f)  corrected..... 51i79 

52.252-1  Revised „ 64928 

52.252-2  Revised 64929 

53  Technical  correction 648 

53.101  Amended 34080 

53.204-2  (a)  amended 64940 


53.209-1  (d)  amended 64937 

53.213  (a)  through  (e),  (f)(1)  and 

(2)  amended 64929 

Corrected 1532 

53.214  (c)  amended 64940 

53.215-1  (c)  amended 64940 

53.219  Regulation  at  61  FR  67413 

confirmed - 9050 

(a)  and  (b)  amended 34068 

(c)  added;  interim;  eff.  1-1-99 

36124 

53.242-1  Amended 649S5 

53.243  Amended 64929, 64936 

53.245  Regulation  at  61  FR  41472 

confirmed .64914 

53.249  (a)(2).  (3)  and  (4)  amended 

64940 

53.301-33  Revised 64941 

53.301-279  Revised 64942 

53.301-294  Regulation  at  61  FR 

67413  confirmed 9050 

Revised;  interim 34069 

53.301-1406  Revised 64938 

53.301-1435  Revised 64943 

53.301-1436  Revised 64947 

53.301-1437  Revised 64951 

53.302-312  Added;  interim;  eff.  1- 

1-98 36125 

Chapter  2— Department  of 
Defense  (Parts  200—299) 

201.107  Added 11528 

201.201-1  (c)  revised;  (d)  amended 

11528 

201.304  Amended 11528 

202.101  Amended 11528 

204.201  (c)  added;  (e)(i)  introduc- 
tory text  and  (D)  revised 31935 

204.202  (l)(ii)(B)  and  (iv)  revised 
31935 

204.805  Amended 11528 

204.7300—204.7304  (Subpart  204.73) 

Added 15317 

204.7303  (aK2)  and  (4)  corrected 

20447 

209  Technical  correction 17124 

209.104-1  (g)(iii)  added;  interim 

11851 

(g)(i)(A)  introductory  text  and 

(7)  revised;  interim 14837 

209.104^70  (c)  added;  interim 11851 

(a)  revised;  interim 14837 

209.403  Amended 11528 

209.405-2  Added;  interim 14837 

209.409  Added;  interim , 14837 

212  Technical  correction 17124 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  JULY  31.  1998 


TITLE  48  Chapter  2-Con. 

212.301  Amended 11528 

(f)(lv)  added 15317 

212.503  (aXxil)  added;  interim 11851 

213  Technical  correction 17124 

213.005  Added:  interim 11861 

213.7001—213.7003-2  (Subpart 

213.70)  Added;  interim 33687 

214.205-5  (d)  amended 11528 

215.608  (aXl)  amended 11528 

215.806-5     (a)(l)(A)(7)     and     (2) 

amended 11528 

216.203-4  (dXxvi)  amended 11529 

216.301  Removed 11529 

216.301-3  Removed 11529 

216.403-70  Removed 11529 

216.404  Revised 11629 

216.404-1  Redesignated  as  216.405- 

1 11529 

216.404-2  Redesignated  as  216.406- 

2 11529 

216.406-1       Redesignated      from 

216.404-1 11529 

216.405-2      Redesignated      from 

216.404-2 11629 

216.405  Added 11529 

216.501  (aXi)  and  (ii)  amended 11529 

216.505  Revised 11529 

216.506  Revised 11529 

217  Technical  correction 17124 

217.103—217.174     (Subpart     217.1) 

Revised 11629 

217.207  Added;  interim 11861 

217.503—217.504     (Subpart     217.5) 

Revised 11530 

219.702  (aXi)  and  (ii)  amended 14640 

219.703  (a)  introductory  text  re- 
vised  11530 

219.800  Added;  interim 33587 

219.804-2  Added;  interim 33587 

219.804-3  Added;  interim 33587 

219.805  Added;  interim 33588 

219.805-2  Added;  interim 33588 

219.806  Added;  interim 33588 

219.808  Added;  interim 33588 

219.808-1  Added;  interim 33588 

219.811  Added;  interim 33588 

219.811-1  Added;  interim 33588 

219.811-2  Added;  interim 33688 

219.811-3  Added;  interim 33688 

219.812  Added;  interim 33688 

219.7104  (b)  and  (d)  amended 11530 

222  Technical  correction 17124 

222.1304  Added;  interim 11861 

222.7300—222.7302  (Subpart  222.73) 

Added;  interim 31936 


223.404   (bX3)   introductory   text 

and  (4)  revised 11531 

226.00Q-70  (c).  (j)  and  (m)  revised 

11631 

226.000-71  (aXlXi)  and  (cX2)  re- 
vised  11531 

225.102  (a)(3XA)  revised;  (aX3)(B) 
and  (C)  redesignated  as 
(a)(3XC)  and  (D);  new 
(aX3XB)  added 11631 

226.105  Amended 11631 

226.109  (a)  and  (d)  Introductory 

text  amended;  (dXi)  added 11632 

225.109-70  Revised 11532 

226.302  (aXiii)  and  (Iv)  revised; 
(aXv)  added;  (b)(i)  amended 
11632 

226.402  (aXl)  revised 11632 

225.408  Revised. 11532 

225.602  (3)  introductory  text  re- 
vised  11633 

225.603  (1)  redesignated  as  (a); 
new  (a)  revised;  (b)(iXD),  (E) 

and  (ii)  amended 11533 

225.606-70  Revised 11534 

225.872-1  (d)  removed;  interim.... 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

226.872-4    (c)    introductory   text 

and  (2)  amended 11534 

225.7005  Revised;  interim 6745 

(aX4)  added 28284 

225.7007-1  Revised;  interim 6746 

Regulation  at  63  FR  6746  con- 
firmed  28284 

225.7007-3  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

226.7007-4  Revised;  interim 6745 

RegTilation  at  63  PR  6745  con- 
firmed  28284 

225.7010-1  Introductory  text  re- 
vised; interim 5746 

Regulation  at  63  PR  6745  con- 
firmed  28284 

225.7010-2  Revised;  interim 6745 

Regulation  at  63  PR  5746  con- 
firmed  28284 

226.7010-3  Revised:  interim 5746 

Regulation  at  63  PR  5745  con- 
firmed  28284 

225.7011-4  (bX3)  amended 11634 

226.701&-1  Revised:  interim 6746 

Regulation  at  63  FR  5746  con- 
firmed  28284 
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225.701&-2  (b)  amended;  interim 

5746 

Regulation  at  63  PR  5746  con- 
firmed  28284 

225.7016-3  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7019-1  (a)  revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7019-3  (aKlKiii)  and  (iv)  re- 
moved; (a)(l)(v),  (vi).  (vii) 
and  (b)  redesignated  as 
{a)(l)(iii).    (iv).    (v)   and   (c); 

new  (b)  added;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

(b)(4)  added 28285 

225.7022-1  (b)  amended;  interim 

5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7022-2  (b)  revised;  interim 5746 

Regulation  at  63  PR  5746  con- 
firmed  28284 

225.7022-3  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

225.7303-4  Regulation  at  62  FR 

30831  confirmed 11527 

Revised 11534 

225.7400—225.7402  (Subpart  225.74) 

Added;  interim 31937 

225  Appendix  A  amended 11622 

226.103  Revised 11534 

226.104  Added 11534 

227.676  (b)  revised ...11534 

229.101  (d)(i)  amended .....11535 

231.205-6  (f)(1)  revised;  interim 63036 

(a)(2)(i)(A)  through  (ii)(B)  re- 
moved  14641 

231.205-70  Revised;  interim 7309 

(b)(4)  corrected 12862 

231.205-71  Removed 11535 

231.303  (3)  removed;  (4)  redesig- 
nated as  new  (3) 14641 

231.603  (1)  and  (2)  designation  re- 
moved  14641 

231.703  (1)  and  (2)  designation  re- 
moved  14641 

232.006  Added 11535 

232.006-5  Added 11535 

232.070  Added , 11535 

232.071  Added 11535 

232.072  Added 11536 

232.072-1  Added 11535 


232.072-2  Added 11635 

232.072-3  Added 11536 

232.102—232.108     (Subpart     232.1) 

Revised 11536 

232.202-4—232.207  (Subpari;  232.2) 

Revised 11537 

232.502-1-71  (b)(3)  amended 11637 

232.970  Removed 11537 

232.970-1  Removed 11537 

232.970-2  Removed 11537 

232.1001—232.1007  (Subpart  232.10) 

Added 11537 

232.1101—232.1103  (Subpart  232.11) 

Added;  interim 27683 

233.204-70  Added.... • 11537 

234.005-70  Amended 11537 

234.005-70  Regulation  at  62  FR 

9991  confirmed 11527 

234.005-71  Regulation  at  62  FR 

9991  confirmed 11527 

235  Technical  correction .36862 

235.001  Revised UB" 

235.002  Removed 11538 

235.7000—235.7003-4  (Subpart 

235.70)  Revised;  Interim 34605 

235.7006    Regulation    at    62    PR 

37147  confirmed 11527 

236.102  (3)  and  (4)  redesignated  as 
(4)  and  (5);  new  (3)  added;  in- 
terim  11538 

236.274  (a)  revised;  interim 11538 

236.570  (c)  revised;  Interim 11538 

236.602-2  Revised 11538 

236.602-4  Revised 11538 

236.609-70  (b)  revised 11539 

237.102  Removed 11539 

237.104  (fXi)  amended 11539 

237.170  Removed 11539 

237.170-1  Removed 11539 

237.170-2  Removed 11539 

237.170-3  Removed 11539 

237.201  Added 11539 

237.203  Revised 11539 

237.203-70  Redesignated  as  237.270 

11539 

237.2C6  Redesignated  as  237.271 11539 

237.206  Redesignated  as  237.272 11639 

237.270  Redesignated        from 
237.20^70;  amended 11639 

237.271  Redesignated  ftom  237.206 
11639 

237.2T2  Redesignated  flrom  237.206 

11539 

239.74i^  Revised 11639 

239.7406    (c)    introductory    text 

amended 11839 
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TITLE  48  Chapter  2-Con. 

241  Revised 11538 

242.302  Regulation  at  62  FR  9991 

confirmed 11527 

(aX4)(A)  and  (19)  revised 11541 

242.1107-70  Regulation  at  62  PR 

9991  confirmed 11527 

Revised 11541 

242.7301  Revised 40874 

242.7302  Revised 40374 

242.7303  Revised 40375 

243.204-70  Regulation  at  62  PR 

37147  confirmed 11527 

(b)  amended;  (c)  added 11541 

243.205-72  Regulation  at  62  PR 

37147  confirmed 11527 

Correctly  revised 17124 

245.7301  (c)  revised 31938 

246.703  Revised 6109 

246.704  (1)  removed;  (2)  through 
(5)  redesignated  as  (1) 
through  (4) 6109 

246.770  Removed 6109 

246.770-1  Removed 6109 

246.770-2  Removed 6109 

246.770-3  Removed 6109 

246.77(M  Removed 6109 

246.770-5  Removed 6109 

246.770-6  Removed 6109 

246.770-7  Removed 6109 

246.770-8  Removed 6109 

250.102-70  Added 11541 

250.201  (b)  amended 11541 

252.204-7004  Added 15317 

252.209-7001  Amended;  Interim 14837 

252.209-7003  Added:  Interim. 11862 

Corrected 16871 

Introductory  text  corrected 17124 

252.209-7004  Added;  Interim 14837 

252.212-7001  Regulation  at  62  FR 

37147  confirmed 11527 

Amended 11541 

252.212-7002  Regulation  at  62  PR 

37147  confirmed 11527 

252.219-7009  Added;  Interim 33588 

252.219-7010  Added;  Interim 33588 

252.219-7011  Added;  Interim 33588 

252.222-7005  Added;  Interim 31936 

252.223-7004  Reinstated;  CPR  cor- 
rection  28486 

252.225-7001  Revised 11541 

252.225-7003  Revised 11542 

252.225-7006  Amended 11542 

252.225-7007  Revised 11542 

262.225-7008  Revised 11543 

252.225-7009  Amended II544 

252.226-7010  Amended 11644 


252.225-7014  Amended 11544 

262.226-7016  Amended;  Interim ....6746 

Regulation  at  63  PR  5746  con- 
firmed  28284 

252.225-7020  Added 11545 

262.226-7021  Added 11645 

(aX6)(i)  corrected 29061 

252.225-7026  Amended 11546 

262.226-7027  Revised 11546 

252.225-7029  Revised;  Interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

252.226-7036  Revised 11546 

252.225-7036  Revised 11547 

252.226-7037  Revised 11648 

252.226-7403  Added;  Interim 31937 

262.229-7004  Amended 11548 

262.232-7006  Removed 11548 

252.232-7009  Added;  Interim.... 27683 

252.234-7000  Regulation  at  62  FR 

9991  confirmed 11627 

Amended 11548 

262.234-7001  Regulation  at  62  FR 

9992  confirmed 11527 

Revised 11548 

252.234-7005  Regulation  at  62  PR 

9992  confirmed 11527 

262.234-7006  Regulation  at  62  FR 

9992  confirmed , 11627 

252.236-7010  Amended;  interim 11549 

252.236-7012  Added;  Interim 11649 

252.237-7019  Removed 11649 

252.241-7000     Introductory     text 

amended 11549 

262.241-7001     Introductory     text 

amended 11549 

262.241-7006  Amended 11549 

252.242-7006  Amended 11649 

262.243-7002  Revised 11649 

252.7027    Regulation    at    62    PR 

30832  confirmed 11527 

263.204-70  (cK4XxlKA)  and  (C)  re- 
vised  11550 

(dX6)(lv)(BX2)  revised 33689 

253.204-71  (gX2XiiXA)  revised 33589 

Chapter  2  Appendix  G  amended 

11650 

Appendix  I  amended 11552 

Chapter  4— Department  of 
Agriculture  (Parts  400—499) 

Chapter  4  Policy  statement 9158 


Note: 
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Chapter  4— Department  of 
Agriculture  (Parts  400-499) 

401  Effective  date  confirmation 
39239 

401.170  Added 26994 

402  Effective  date  conHrmation 
39239 

402.101  Amended 26994 

403  Effective  date  confirmation 
39239 

403.104-5  Removed 26995 

403.104-11        Redesignated        as 

403.104-10 26995 

403.104-10  Redesignated  flrom 
403.104-11;  heading  and  (b)  re- 
vised  26995 

403.503  (b)(4)  amended 26995 

408  Nomenclature  change 26995 

Effective  date  confirmation 39239 

409  Effective  date  confirmation 

39239 

409.4i»  Revised 26995 

411  Effective  date  confirmation 

39239 

411.171  Revised.. ; 26995 

411.404  Revised 26995 

416  Effective  date  confirmation 

39239 

416.404  Redesignated  as  416.405 26995 

416.404-2  Redesignated  as  416.405- 

2 26995 

416.405  Redesignated  as  416.406; 
new  416.405  redesignated 
from  416.404 26995 

416.405-2      Redesignated      ftom 

416.404-2 26995 

416.406  Redesignated  firom  416.406 
26995 

419  Effective  date  confirmation 

39239 

419.201-73  (i))  revised 26995 

419.602-3  Revised 26995 

422  Effective  date  confirmation 

39239 

422.6M  Removed 26995 

422.608-4  Removed 26995 

424  Effective  date  confirmation 
39239 

424.202  Redesignated  as  424.203 26995 

424.203  Redesignated  from  424.202 
26995 

425  Effective  date  confirmation 

39239 

425.202  Revised 26995 

425.203  Removed 26995 


425.204  Removed 26995 

426  Added 26997 

432  Effective  date  confirmation 

39239 

432.111  Amended 26995 

434  Effective  date  confirmation 

39239 

434.001  Introductory  text  amend- 
ed  .V 26995 

436  Effective  date  confirmation 

39239 

436.213  Added 26995 

436.213-2  Added 26995 

436.302  (Subpart  436.3)  Removed 

26995 

436.575  Revised 26996 

452  Effective  date  confirmation 

39239 

452.211-1  Redesignated  as  452.211- 

70 

452.211-2  Redesignated  as  452.211- 

71 26996 

452.211-3  Redesignated  as  452.211- 

72 26996 

452.211-4  Redesignated  as  452.211- 

73 26996 

452.211.^  Redesignated  as  452.211- 

74 26996 

452.211-^  Redesignated  as  452.211- 

75 26996 

452.232-1  Redesignated  as  452.232- 

70 26996 

452.211-70      Redesignated      from 

452.211-1 26996 

452.211-71     Redesignated     from 

452.211-2 26996 

452.211-72     Redesignated     from 

452.211-3 ....26996 

452.211-73     Redesignated     from 

452.211-4 26996 

452.211-74     Redesignated     from 

452.211-5 26996 

452.232-75     Redesignated     from 

452.232-6 26996 

452.226-70  Added 26998 

452.226-71  Added 26998 

452.226-72  Added « 26998 

Ctiapter  5— General  Senrices 
Administration  (Parts  500-599) 

Chapter  5  Snudl  entity  compli- 
ance guide 12969 

501.103  (b)  amended 19194 

503.104-10  Revised;  interim 18844 

503.404  (a)  and  (b)  designation  re- 
moved; interim 18844 
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LSA-LIST  OF  CFR  SEOIONS  AFFECTED 


CHANGES  OCTOBER  1,  1997  THROUGH  JULY  31.  1998 


TITLE  48  Chapter  S-Con. 

515.106-70  (a)  revised;  interim 18844 

515.406-1  (b)  revised 19194 

532  Technical  correction 39934 

532.902  Added;  interim 12966 

Regulation  at  63  FR  12966  con- 
firmed; amended 38330 

532.905  (c)  added;  interim 12966 

Regulation  at  63  FR  12966  con- 
firmed; (c)(2)  revised 38330 

532.908  (a)  revised;  interim 12966 

Regulation  at  63  FR  12966  con- 
firmed  38330 

538.203-71  (a)  revised , 19194 

552  Technical  correction 39934 

552.203-71  Removed;  interim 18844 

552.203-72  Removed;  interim 18844 

552.203-73  Introductory  text  re- 
vised; interim 18844 

552.212-71  Amended;  interim 12967 

Regulation  at  63  FR  12967  con- 
firmed  38330 

562.232-25  Added;  interim 12967 

Regulation  at  63  FR  12967  con- 
firmed  38330 

Amended .-. 38331 

552.232-70  Revised;  interim 12969 

Regulation  at  63  FR  12969  con- 
firmed  38330 

Amended 38331 

552.238-72  Revised 19194 

552.238-74  Amended 38331 

552.23a-77  Revised 19195 

552.270-1  Revised;  interim 18844 

552.270-2  Removed;  interim 18846 

552.270-3  Removed;  interim 18846 

552.270-4   Introductory   text  re- 
vised; interim 18846 

552.270-5  Removed;  interim 18846 

552.270-6   Introductory    text   re- 
vised; interim 18846 

552.270-20  Amended;  interim 18846 

570107  Added;  interim 18846 

570.204-4  Revised;  interim 18846 

570.303  (a)(7)(i)  and  (8)  revised; 

interim 18846 

570.305  Revised;  interim 18846 

570306  Removed;  interim 18846 

570.307  Revised;  interim 18847 

570.308-1  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 18847 

570.308-2  Revised;  interim 18847 

570.308-3  Revised;  interim 18847 

570.309  Revised;  interim ....18847 

570.310  Revised;  interim 18847 

570.401  Revised;  interim 18847 


570.602-2    (c)(3).    (d),    (e)(3)    and 

(f)(3)  revised;  interim 18847 

570.701  (c).  (d).  (f),  (g),  (h).  (j)  and 

(k)  revised;  interim 18847 

570.702  Revised;  Interim 18847 

570.703  (a)(25)  removed;  (a)(26)  re- 
designated as  (a)(25) 18848 

570.704  Revised;  interim 18848 

Chapter  8— Department  of 
Veterans  Affairs  (Parts  800—899) 

801.301-70  (c)  revised  (0MB  num- 
bers)  ; 17335 

810  Removed 17335 

811  Added ....17335 

812  Revised 17338 

836.202  (a)  amended 17338 

836.206  Amended 17338 

833.102  Introductory  text  and  (b) 
amended 15318 

833.103  (a)(1)  revised;  (a)(2)(il) 
amended;  (a)(3)  and  (4)  re- 
moved; (a)(5)  redesignated  as 
(a)(3);  new  (a)(3)(vi)  removed; 
new  (a)(3)(vii),  (viii)  and  (ix) 
redesignated     as     (a)(3)(vi), 

(vii)  and  (viii) 15318 

833.103  (c)  removed;  (b)  redesig- 
nated as  new  (c);  new  (b)  and 
(f)  added;  (e)  revised 15319 

833.105  Removed 15319 

833.106  Revised 15319 

833.214  Added 15319 

852.210-70       Redesignated       as 

852.211-70 17338 

852.210-71        Redesignated       as 

852.211-71 17338 

852.210-72        Redesignated        as 

852.211-72 17338 

852.210-73        Redesignated        as 

852.211-73 17338 

852.210-74        Redesignated        as 

852.211-74 17338 

852.210-75       Redesignated       as 

852.211-75 17338 

852.210-76       Redesignated       as 

862.211-76 17338 

852.210-77        Redesignated        as 

852.211-77 17338 

862.211-70     Redesignated     fi-om 

852.210-70 17338 

862.211-71      Redesignated      fi-om 

852.210-71 17338 

•852.211-72     Redesignated     flrom 

862.210-72 17338 
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852.211-73     Redesignated     from 

852.210-73..... 17338 

852.211-74     Redesigmated     from 

852.210-74 17338 

852.211-75      Redesignated      from 

852.210-75 17338 

852.211-76     Redesignated     from 

852.210-76 17338 

852.211-77      Redesignated     from 

852.210-77;  introductory  text 

amended 17338 

852.211-78     Redesignated     from 

852.212-70;  introductory  text 

amended 17338 

862.212-70       Redesignated       as 

852.211-78 17338 

852.229-70      Introductory      text 

amended 17339 

852.229-71      Introductory      text 

amended 17339 

852.233-70  Revised 15320 

852.233-71  Added 15320 

852.236-73  Removed 15320 

852.271-70  Amended 17339 

870  Authority  citation  revised 17339 

870.112  (a).  Footnote  1.  (b)  and 

(c)(1)  amended 17339 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

901.601  Existing  text  designated 

as  (a):  (b)  added 53756 

903.104-10     Redesignated     from 

903.104-11 53756 

903.104-11        Redesignated       as 

903.104-10 53756 

904.804-1  Heading  and  (b)  revised 

,,,,,, • .......Dv7D/ 

912  Added .....53757 

913.505-1  Revised 53757 

915.207-70  Added 10503 

915.305  (Subpart  915.3)  Added 10504 

915.804-1      Redesignated      from 

915.804-3 53757 

915.804-3  Redesignated  as  915.804- 

1 53757 

915.80i^  Revised 53757 

915.806-2  Added 53757 

915.1008  (Subpart  915.10)  Removed 

; 50/0/ 

916.504  Added 53757 

916.505  Added 53757 

927.300  (b)  amended 10505 

927.303  (b)  amended ;.10505 

927.370  Removed 10505 

927.401  Removed 10505 


927.402-1  (b)  revised;  (c)  through 
(g)  removed;  (h)  redesignated 
as(c) 10505 

927.402-3  Removed 10505 

927.403  Revised 10505 

927.404  Added 10505 

927.408  Added 10506 

927.409  Added 10506 

927.7000—927.7005  (Subpart  927.70) 

Removed 10507 

932.006-4  Added 5273 

932.402—932.407     (Subpart     932.4) 

Heading  revised 53758 

933.102  Added 53758 

939  Re  vised 53758 

944  Removed 53758 

952.204-70  Amended;  heading  re- 
vised  51803 

952.227-13  Amended 10507 

952.227-14  Added 10507 

952.227-73  Removed 10508 

952.227-75  Removed 10608 

952.227-76  Removed 10508 

952.227-77  Removed 10508 

952.227-78  Removed 10508 

952.227-79  Removed 10508 

952.227-83  Removed 10508 

952.227-84  Revised 10508 

970.0404-1  Amended 51803 

970.0404-2  (e)  added 51803 

970.0404-4    (a)(1)    revised;    (a)(2) 

added 51803 

970.1608-1  Revised .....53758 

970.2201  (bXDdi)  revised 51803 

970.2501  (Subpart  970.26)  Added 6274 

970.2602-2  Heading  revised;  exist- 
ing text  designated  as  (a);  (b) 
added ***25 

970.2705  Revised 10508 

970.2706  Revised 10508 

970.2707  Added .-. 10509 

970.3101-3  (b).  (c)  and  (d)  added 

5274 

970.3101-7  Added 5274 

970.3102  Exhlsting  text  des- 
ignated as  (a);  new  (a) 
amended;  (b)  added 5274 

970.3102-2  (iX2)  introductory  text 
amended;   (iX2Xiv).  (v).  (vl) 

and  (p)  added 5275 

(q)  added 25780 

970.3102-6  Revised 5276 

970.3102-7  Revised 5276 

970.3102-17   (b)  heading  revised; 

(bX3)  added 5276 

970.3103  (b)  revised 5276 
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CHANGES  OCTOBER  1.  1997  THROUGH  JULY  31.  1998 


TITLE  48  Chapter  9-Con. 

970.3272  Added 5276 

970.5204-1  Revised 51804 

970.5204-13  (d)(8)(iv),  (e)(ll)  and 
(31)  revised;  (e)(37)  and  (38) 

added 5276 

(d)(8)(vlil)  added 25780 

970.5204-14  (d)(8)(iv),  (e)(9)  and 
(29)  revised;   (e)(35)  and  (36) 

added 5276 

(d)(8)(viii)  added 25780 

970.5204-17  Amended;  heading  re- 
vised   5276 

970.5204-22  Amended 53758 

970.5204-24  Removed 53758 

970.5204-44  Amended 53759 

970.5204-60  Amended 53759 

970.5204-61  Added 63425 

970.5204-82  Added 10509 

970.5204-83  Added 10511 

970.5204-84  Added 5276 

970.5204-85  Added 5276 

Chapter  12— Department  of 
Transportation  (Ports  1200—1299) 

1201.105-2  (b)(l)(i)  amended 67750 

1201.105-3     Existing     text     des- 

igrnated  as  (a);  (b)  added 67750 

1201.106  (a)  amended 67750 

1202.1  (b)  through  (j)  redesig- 
nated as  (c)  through  (k);  (b) 
added;  new  (i),  (j)(l)  and  (7) 

revised 67750 

1202.7000  (Subpart  1202.70)  Added 

67750 

1202  Appendix  A  added 67750 

1203.104-11  Heading  revised 67750 

1205.9000  (Subpart  1205.90)  Added 

67750 

1206.9000  (Subpart  1206.90)  Added 

67751 

1209.408-70  (Subpart  1209.4)  Added 

67751 

1214.303  Removed 67751 

1216.405  Redesignated  as  1216.406 
67751 

1216.406  Redesignated  from 
1216.405;  (a),  (b)  and  (c)  redes- 
ignated as  (e)(lXi).  (ii)  and 

(ill) 67751 

1217.102—1217.102-1  (Subpart 

1217.1)  Removed 67751 

1222.60&— 1222.6060-4  (Subpart 

1222.6)  Removed 67751 

1224.202  Redesignated  as  1224.203 

67751 


1224.203       Redesignated       from 

1224.202 67751 

1225  Removed 67751 

1236.602-1  (a)  and  (c)  removed 67751 

1237.104-90  Revised 67751 

1237.104-91  Added 67751 

1246.705  (a)(3)  revised 67752 

1252.223-70  Revised 67752 

1252.225-90  Removed 67752 

1252.225-91  Removed ........67752 

1252.228-70  Revised 67752 

1252.228-72  Revised... 67752 

1253.303  (Subpart  1253.3)  Appen- 
dix amended 67752 

Chapter  14— Department  of  the 
Interior  (Ports  1400-1499) 

1401.106    Table    amended    (0MB 

numbers) .^ 52266 

1425  Removed 52266 

1452.225-70  Removed 52266 

Chapter  15— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1505.405  (Subpart  1505.4)  Regula-  ^; 
tion  at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1511.011-70  Revised 10549 

1514.201-6  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1515.612  (a)(1)  introductory  text 

revised 10549 

1515.900—1515.970-2  (Subpart 

1515.9)  Revised 60665 

Regulation  at  62  FR  60665  eff. 
date  corrected  to  2-10-98 6675 

1535.007  Regulation  at  62  FR 
38477  eff.  date  corrected  to 
12-30-97 418 

1537.200—1537.205  (Subpart  1537.2) 
Regulation  at  61  FR  55118  eff. 
date  corrected  to  12-30-97 690 

1548.102  (Subpart  1548.1)  Regula- 
tion at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1552.209-74  Regulation  at  62  FR 
5348  eff.  date  corrected  to  12- 

30-97 691 

Amended 692 

1552.210-79  Regulation  at  61  FR 
33693  eff.  date  corrected  to  2- 
10-98 6676 

1552.211-70  Amended J0549 
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1552.214-70  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 - 690 

1552.217-73  Amended 60667 

Regxaation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.217-74  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.235-72  Regrulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97 418 

1552.235-74  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97 418 

1552.235-77  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

1552.235-78  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

Chapter  18— National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1801.105-3  (2)  revised 40189 

1801.106  (1)  revised  (0MB  num- 
bers); interim 9953 

1802.101  Amended;  interim ...9953 

1803.104-5  (a)(i)  amended;  interim 

,  .;. 9966 

1804.570^1804.570-2  (Subpart 

1804.5)  Added;  interim 9954 

1804.601  Amended 32763 

1804.602  (d)  amended 32763 

1804.670-3  (b)  amended 32763 

1804.671  Amended 32763 

1804.7102  (g)  amended 32763 

1805.201  Removed;  interim 9954 

1806.207  (a)  added;  interim 9954 

1806.302-470  (b)  removed;  (c)  re- 
designated as  (b) 12997 

(a)  amended 32763 

1807.105   (b)(19)   redesignated   as 

(b)(20) 58687 

Introductory  text  amended 12997 

1807.7000  Amended 32763 

1807.7205  Revised 58687 

1809.404  (c)  and  (d)(1)  amended 32763 

1809.405  Amended 32763 

1809.408  (a)(2)(A)  and  (B)  Amend- 
ed  32763 

1809.470-1      Introductory       text 

amended 32763 

1809.470-3  Amended 32763 


1812.7000  (Subpart  1812.70)  Added 

40189 

1813  Revised 40189 

1814.201-670  (d)  amended;  interim 


1815  Revised;  interim 9954 

1816.104—1816.104-70  (Subpart 

1816.1)  Added 12997 

1816.402-270  (a),   (b)  and  (c)  re- 
vised  28285 

1816.402  Revised 12997 

1816.402-2  Revised 12997 

1816.402-70  (a)  amended ,...12997 

1816.402-270  (a)  amended 58687 

(e)(1)  revised;  interim 9965 

1816.404  Added 58687 

1816.405-270    (b)(2)(ii)    amended; 

interim 9^66 

Revised 12998 

1816.405-271  (a)  revised 13133 

1816.405-272  (a)  amended 13133 

1816.405-273  Revised 13133 

1816.405-274  (e)  revised 12998 

1816.405-275  (b)(2)  revised 13134 

1816.405-276  Added 13134 

1816.406-70  (a),  (b)  and  (e)  amend- 
ed  58687 

(a)  amended 13134 

1817.503  Existing  text  designated 

as  (2);  (a)  added 58687 

(a)(2)  amended;  interim 9967 

1817.7001    (a)(1)   redesignated   as 

(a);  (aK2)  removed 58687 

1817.7201  (Subpart  1817.72)  Added 

58687 

1819.602—1819.602-370        (Subpart 

1819.6)  Heading  revised 12998 

1822.400-70  Revised 32763 

1822.404-3  Amended 32763 

1822.406-8  (a)  amended 32763 

1822.1008-7  Revised 32763 

1822.1303—1822.1306  (Subpart 

1822.13)  Heading  amended 32763 

1827.301  Amended 58688 

1827.303-70  (bK6)  amended 58688 

1832.409-170  (d)  amended;  interim 

9967 

1832.402  (e)(1)  revised 14040 

1832.412  (f)  redesignated  as  (f)(1); 

(f)(2)  added 58688 

Revised 14040 

1832.412-70  Added 14040 

1832.501-2  Revised • 14040 

1832.502-2  Revised 140W 

1832.702-70  (e)  revised 14040 
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CHANGES  OCTOBER  1.  1997  THROUGH  JULY  31.  1998 


TITLE  48  Chapter  18-Con. 

1833.104  (aX3)(lii)  redesignated  as 

(a)(3){iv) 32763 

1833.210  Added 14041 

1834.7003-1  (c)  amended;  interim 

1835.oifr^76  (dk'ir (2^^(3)7 (Srand'"' 

(7)  amended;  Interim 9967 

1837.102  Removed 12998 

1837.102-70  Removed 12998 

1837.110-70  (0)  removed 58688 

1842  Heading  revised 15320 

1842.101—1842.170  (Subpart  1842.1) 

Heading  revised 15320 

1842.101  (a)(i)  and  (ii)  amended 
3652 

Heading  revised 15320 

1842.102  Heading  revised 15320 

1842.102-70  (b)  introductory  text 

revised 3652 

1842.202—1842.271  (Subpart  1842.2) 

Heading  revised 15320 

1842.202-70  Redesignated  from 
1842.203;  (a)(i)  through  (v)  re- 
designated as  (a)(1)  through 

(5) 15320 

1842.203  Redesignated  as  1842.202- 

70 15320 

1842.803  (bKl)(D)  added 58688 

1842.1203    Heading    amended;    (f) 

redesignated  as  (h) 32763 

1842.1203-70  (a)  revised 32764 

1842. 1501-1842.1503  (Subpart 

1842.15)    Added;  interim 27859 

1842.7001  (c)  amended 32764 

1842.7301  Revised 3652 

1843.205-70  Heading  revised;  (a), 
(b)  and  (c)  redesignated  as 
(a)(1).   (2)   and   (3);   new   (b) 

added 17339 

1844.201-2  (c)(2)  amended;  interim 

9967 

1845.7101-3  (b)  amended 58688 

1852.215-73  Removed;  interim 9965 

1852.215-74  Removed;  interim 9965 

1852.215-75  Removed;  interim 9965 

1852.215-77  Amended;  interim 9965 

1862.215-78  Amended;  interim 9965 

Amended 32764 

1852.215-79  Amended;  interim 9966 

1852.215-81  Amended;  introduc- 
tory text  revised;  interim 9966 

1852.215-82  Removed;  interim 9966 

1852.216-76  Amended 13134 

1862.216-87  Amended 58688 

Revised 15321 

1862.232-70  Added 14040 


1852.235-70  Amended 32764 

1852.237-72  Removed 58688 

1862.242-72  Amended 32764 

1852.243-70  Amended;  interim 9966 

Corrected ,...11480 

Amended „... 17339 

1852.243-72  Added 17339 

1852.245-71  Amended 32764 

1862.245-79      Introductory      text 

amended 32764 

1853.215-2        Redesignated        as 

1853.215-70;  interim 9966 

1853.215-70     Redesignated     from 

1853.215-2;  (a)  amended;  in- 
terim  9966 

1853.232  Redesignated  as  1863.232- 

70;  interim , 9966 

1863.232-70     Redesignated     from 

1853.232-2;  interim 9966 

1853,242-70  (g)  amended;  interim 

9967 

1853.242-72    Added;  interim 27860 

1853.246  Redesignated  as  1863.246- 

70;  interim 9966 

1853.245-70     Redesignated     from 

1853.245;  interim 9966 

1853.249  Redesignated  as  1863.249- 

70;  interim 9966 

1863.249-70     Redesignated     from 

1863.249;  interim 9966 

1871.103  (b)  amended;  interim 9966 

1871.104  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d);  new  (c)  amend- 
ed; interim 9966 

1871.105  (a)  revised;  interim 9966 

(f)  amended;  interim ...9967 

1871.301—1871.302  (Subpart  1871.3) 

Removed;  Interim 9966 

1871.401-3  (a)(3)  added;  interim 9966 

(a)(2)  and  (b)(4)  amended;  in- 
terim  9967 

1871.401-4  (a)(4)  added;  Interim 9966 

(a)(2)  amended;  interim 9967 

1871.401-5  (b)(2)  revised;  Interim 

9966 

1871.402  (d)  amended;  interim 9967 

1871.403  Removed;  interim 9966 

1871.505        Introductory        text 

amended;  interim 9967 

1871.604-2  (a)  amended;  (d)  re- 
vised; Interim .....9966 

1871.604-3  (a)  amended;  interim 

9967 

1872.33  (b)  and  (c)  amended ...32764 

1872.302  (b)(1)  revised;  interim 


Note: 
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1872.408-2  (c)(2)  amended;  interim 

9966 

1872.505        Introductory        text 

amended;  interim 9967 

1872.702  (b)(1)  amended;  interim 

9967 

1872.705-1  Amended;  interim 9967 

Chapter  28— Department  of 
Justice  (Parts  2800—2899) 

Chapter  28  Revised 16118 

2802.1  (Subpart  2802.1)  Correctly 

desigrnated 26738 

2846.601  (Subpart  2846.6)  Heading 

correctly  added 26739 

Ctiapter  52— Department  of  thie 
Navy  Acquisition  Regulations 
(Parts  5200-5299) 

5231  Added ***27 

5243  Removed 24130 

5252.243-9000  Removed 24130 

5252.243-9001  Removed 24130 


Proposed  Rules: 


1. 

4. 
6. 


8.. 
12. 
13. 
14. 
15. 


25382 

.5714,  25382 

55678 

5714 

5714 

, 25382 

36522 

25382 

5714 


16         5714.  36522 

17 5714 

19*  ■" 25382 


22 
24 


.5714 


55678 

_    25382 

27 5714,  25382 

28rZZV. • 5714 

31        .„.. 5714,  13771 

32'*" 5714. 11074.  25382.  36522 

33  55678 

5714 


35. 
41. 
42. 
43. 


.25382 
...6714 
...5714 


4074.  5714. 11074.  25382.  36522 

53 5714 

203 ™. 51623 

204 «7e2 

,„. ..25438 

208.V.V'.V.'.V."' 25438 

213 25438 

214 : 630*7 

215 *5W7.  63050 

216 54008 

25438.31959 

217."'.*.'." • 25438 

219       ....: 25438 

223!'..'.!..!!"...! 25438 

225 59641 

25438 

14885 


44  649,  5714 

4b'ZZZZ. 5714 

46  13770 

49 5714 

SlZZZZ. 5714 

S2 M678 


228.. 
232., 
237., 
242. 
245. 


11074 

25438 

25438 

54008 

31959 

246 25438 

247 25438 

252].. ..!!.. 5i«a.  54008.  54017.  59641,  63050 

11074. 14885,  31959 

253'"""Z 25438 

392  40691 

426"ZZZ; : 52081 

452 52081 

16955 


803., 
806. 
852. 
915. 
922. 


.11865 
.16955 
.17800 
....386 


952         386 

970 ".". „ 386.17800 

1609 27902.  38360 

1632'.';."". 38360 

1652 38360 

1836 23414 

1843 6<545 

1852 6*545 

„ 23414 

28(»^2B99  (Ch.  28) 1399 

TITLE  49-TRANSPORTAT10N 

Subtitle  A-Offlce  of  ttie  Secretary 
ol  TransportaHon  (Parts  1—99) 

1.22  (a)  revised SjJO* 

1.23  (Q)  added fJM* 

1.26  (a)(8)  revised 55357 

1.46  (mmm)  and  (nnn)  added 10782 

(000)  added 33590 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  JULY  31.  1998 


TITLE  49  SubHtte  A-Con. 

1.52  (d)  and  (e)  removed 10782 

1.58  (h)  added 33589 

1.72  Added 51804 

7  Revised 38331 

10.13  (a)  and  (b)  revised 51804 

10  Appendix  amended 2172,  4197 

Regulation  at  63  PR  4197  eff. 
date  corrected  to  2-15-98 7311 

Chapter  I— Research  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

107  Notification 29668 

Interpretation 30411 

107.105  (a)  introductory  text  re- 
vised  51556 

107.117  (d)(5)  amended 51556 

107.301—107.339  (Subpart  D)  Ap- 
pendix A  amended 51556 

171  Interpretation 30411 

171.5  (a)(l)(i),  (iii)(B)  and  (C)(3) 
revised 65194 

(a)    introductory    text.    (l)(ii) 
and  (c)  amended 65195 

171.6  (b)(2)  table  revised 51557 

(a)  and  (b)  introductory  text 

amended 51558 

171.7  (a)(3)  table  and  (b)  table 
amended 51558 

(a)(3)  table  amended 37458,  37459 

171.8  Amended 51558 

Amended 37459 

171.12  (d)(1)  amended 51558 

171.15  (a)(2)  amended 51558 

171.18  Removed 37459 

171.19  Revised 37459 

172  Interpretation 30411 

172.101  Table  amended 51559 

Table  and  Appendix  A  amend- 
ed  51560 

Table  amended 37460,  37461 

172.102  (c)(1)  and  (2)  amended 37461 

172.203  (k)(3)  amended 51560 

172.204  (b)(1)   introductory   text 
amended 51560 

172.301  (a)(3)  revised 16075 

172.313  (c)  revised 16075 

172.504  (e)  Table  1  amended 16076 

172.606    Introductory     text    re- 
moved; (a)  and  (b)  revised 16076 

172.801—172.807  (Subpart  I)  Rein- 
stated  „ 66899 

172.807  Revised 66902 

173  Interpretation 30411 


173.5  (b)  introductory  text  and 

(3)  revised 8142 

173.6  (c)(3)  amended 51560 

(c)(2)  revised , ....8142 

173.8  (d)(1)  amended;   (d)(5)  re- 
vised   8142 

173.9  (e)  amended :. 51560 

173.32  (e)(2)(i)  amended... 51560 

173.32c  (j)  and  (m)  amended 37461 

173.40  (d)(1)  amended 37461 

173.56  (b)(1)  and  (f)  amended 51560 

(bXD  revised;  (i)  amended 37461 

173.62  (b)  table  amended 51560 

(c)(5)  table  corrected 1884 

173.126  (a)  amended 51560 

173.156  (b)(1)   introductory   text 

revised 37461 

173.166  (b)(1)  and  (3)(i)  amended 

51560 

173.202  (b)  amended.....;....^ 51560 

173.221  Amended 51560 

173.225  (e)(4)  amended 51560 

173.242  (b)(1)  amended 51560 

173.243  (b)(1)  amended 51560 

173.247  (g)(lKiii)(C)  amended 51560 

173.308  (b)  revised 37461 

173.320  (a)(3)  revised 51561 

173.422  (b)(2)  amended 51561 

173.469  (a)(4)(i)  amended 37461 

174  Interpretation 30411 

174.705  Reinstated 66900 

175  Interpretation..... 30411 

175.10  (a)(4)  revised 37462 

175.25  (a)(1)    introductory    text, 
(2)(i),    (ii)   and    (3)    revised: 
(a)(1)  amended;  (a)(4)  added 
37462 

175.26  (a)(2)  revised;  (a)(4)  added 
37462 

175.700  (b)  amended 51561 

175.706  Reinstated 66900 

176  Interpretation 30411 

176.340  (c)  amended 51561 

176.703  Reinstated 66900 

177  Interpretation 30411 

177.810  Amended 51561 

177.827  Reinstated 66900 

177.834  (h)  amended;  (o)  added 37462 

177.840  (e)  amended 51561 

177.848  (f)  amended 37462 

178.36  (a)(2)(iii)  amended 51561 

178.44  (b)  Table  1  amended 51561 

178.50     (i)     introductory     text 

amended 51561 

178.68  (f)(l)(ii)  revised 51561 

178.270-14  (b)(13)  revised.. 51561 
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178.33^-19  (b)  amended ...51561 

178.352-4  Amended 37462 

178.354-2  (a)  amended 37462 

178.354-3    (c)    introductory    text 

amended 37462 

178.354-5  (a)  amended 37462 

178.356-4  (a)  amended 37462 

178.358-3  (b)(6)  and  (c)  amended 

37462 

178.358-5  (a)  amended 37462 

178.360-2  Amended 37462 

178.362-3  (b)  amended 37462 

178.364-5  (a)  amended 37462 

178.503  (a)(1)  amended 51561 

179.15  (b)  heading  and  (f)(1)  re- 
vised; (e)  introductory  text 

amended 51561 

179.100-19  (a)  amended ,. 51561 

179.100-23  (a)  amended 51561 

179.100-24  Amended 51561 

179.221-1  Table  amended 51561 

180  Authority  citation  revised 51561 

180.405  (c)(1)  revised;  (f)(7)  redes- 
Igmated  as  (f)(8):  new  (f)(7) 

added 37463 

180.509  (j)  redesignated  as  (j)(l); 

(j)(2)  added 51561 

190  Technical  correction 38758 

190.7  (a)  revised » 7722 

190.203  (a)  revised 7722 

190.209  Inroductory  text  revised 

...., 7722 

191  Effective  date  confirmation 
12659 

Technical  correction 38758 

191.1  (b)(3)  added 61695 

191.3  Amended 61695 

191.21  Amended 7723 

191.23  (b)(3)  amended 37501 

191.27  (a)(4)  revised 37501 

192  Effective  date  confirmation 
12659 

192.1  (b)(5)  added 61695 

192.3  Amended « 61695 

Amended • 37501 

192.5  (a)(1).  (b)(3)(ii).  (c)(1)  and  (2) 

amended 37502 

192.10  Added 61695 

192.16  (b)(5)  revised 7723 

192.55  (c)  amended 37502 

192.105  (a)  amended 37502 

192.107  (b)(2)  revised 7723 

(b)(2)  amended 37502 

192.109  (b)  amended 37502 

192.113  Amended 37502 

192.115  Table  amended 37502 


192.121  Amended 37502 

192.123  (bKl).  (2)(i).  (ii).  (c)  and 

(d)  table  amended 37502 

192.125  (a)  through  (d)  amended 

37502 

192.145  (dXD  amended 37502 

192.150  (b)(7)  amended 37502 

192.151  (c)(2)  amended 37502 

192.153  (d)  amended 37502 

192.163  (b)(1)  Amended 37502 

192.163  (d)  amended 37508 

192.167  (a)  introductory  text  and 

(4)(iii)  amended 37503 

192.175  (b)  amended 37503 

192.177  (a)(1)  amended 37503 

192.179  (a)(1)  through  (4)  amend- 
ed  37503 

192.183  (c)  amended 37503 

192.187  (a)  introductory  text,  (1) 
and    (b)    introductory    text 

amended 37503 

192.197  (a)  introductory  text.  (4), 
(b),  (c)  introductory  text,  (1) 

and  (3)  amended 37503 

192.201    (a)(2)(i).    (ii)    and    (iii) 

amended 37503 

192.203  (b)(3)  amended 37503 

192.229  (d)(2)(ii)  amended 37503 

192.241  (b)(1)  amended 37503 

192.283  (b)(3).  (4)  and  (5)  amended 

37503 

192.309  (b)(3)(i)  and  (ii)  amended 

37503 

192.313  (a)(3)(ii)  and  (c)  amended 

37503 

192.315  (b)(3)  amended 37503 

192.319  (c)  amended 37503 

192.321  (d)  amended 37503 

192.325  (a)  amended ...37503 

192.327  (a)  table,  (b),  (d)  introduc- 
tory text,  (1),  (e),  (f)  intro- 
ductory   text,    (1)    and    (2) 

amended 37503 

192.353  (c)  amended 37503 

192.359  (b)  amended 37503 

192.361  (a)  amended 37503 

192.371  Amended 37503 

192.373  (a)  amended 37503 

192.381  (a)  introductory  text.  (3) 
introductory  text,  (ii)(A)  and 

(B)  amended 37504 

192.383  Added 6471 

(b)  corrected .....20135 

192.455  (b)  amended 37504 

192.465  (a)  amended 37504 

192.475  (c)  amended 37504 
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192.505  (a)  amended 37504 

192.507     Heading,     introductory- 
text  and  (b)(1)  amended.. 37504 

192.509     Heading,     introductory 

text  and  (b)  amended 37504 

192.511  (b)  and  (c)  amended 37504 

192.513  (c)  and  (d)  amended 37504 

192.557  (c),  (d)(3)  and  (4)  amended 

37504 

192.612  (b)(2)  and  (3)  amended 37504 

192.614  (c)(4)  removed;  (b)  and  (c) 
redesignated  as  (c)  and  (d); 

(a)  and  new  (c)(2)  introduc- 
tory   text  revised:    new   (b) 

and  (e)  added 61699 

(c)(5)  revised 7723.  38758 

192.619      (a)(l)(ii)      and      (2)(ii) 

amended 37504 

192.621  (a)(2)  and  (3)  amended 37504 

192.707  (d)(1)  amended 37504 

192.715  (b)(3)  amended 37504 

192.717  (a)(3)  amended 37504 

192.736  (a)(2)  amended 37504 

192.749  (a)  amended 37504 

192.753  (a)  introductory  text  and 

(b)  amended 37504 

192  Appendix  A  amended 7723 

Appendixes  B  and  C  amended 

37504 

Appendix  A  corrected 38758 

193  Technical  correction 38758 

193.2057  (d)  amended 37505 

193.2059  (d)(l)(i)  revised 7723 

(c)(2)  amended 37505 

193.2061  (a),  (b)(1),  (e)(1).  (3).  (f)(2) 

and  (3)  amended 37505 

193.2067  (b)(1)  and  (2)(i)  amended 

193.2133  (b)  amended  .....VI 3.V........37505 

193.2153  (a)  amended 37505 

193.2191  Amended 37505 

193.2195  (d)  amended 37505 

193.2209  (a)  and  (b)  amended 37505 

193.2211  (a)  and  (b)  amended 37505 

193.2233  (b)  amended 37505 

193.2321  (a),  (d)  and  (e)  amended 

37505 

193.2327  (a)  and  (b)  amended 37505 

193.2519  (b)  amended 37505 

193  Appendix  A  amended 7723 

194  Effective  date  confirmation 
10347 

194.5  Amended 37505 

194.101  (b)(1)  introductory  text, 

(1)  and  (2Xii)  amended 37505 


194.103  (c)  introductory  text,  (1), 

(4)  and  (5)  amended 37505 

194.105  (b)  introductory  text,  (1), 

(2)  and  (3)  amended 37505 

194.121  (a)  revised 67293 

194  Appendix  A  amended 37505 

195  Elffective  date  confirmation 
3653 

Response  to  petitions 6677 

Effective  date  confirmation 12659 

Clarification 15321 

Technical  correction 38758 

195.1  Regulation  at  62  FR  31367 
withdrawn 52511 

(b)(6),  (7)  and  (8)  redesignated 
as  (b)(7),  (8)  and  (9);  new 
(b)(6)  added 61695 

195.2  Amended 61695 

Amended;  eff.  7-6-99 36376 

Amended 37506 

195.3  (c)(5)(i).and  (li)  revised 7723 

(c)(2)(i),  (ii)  and  (iii)  redesig- 
nated as  (c)(2)(ii),  (iii)  and 
(c)(2)(iv);  new  (c)(2)(i)  added; 

eff.  7-6-99 36376 

195.9  Added 61695 

195.50  (b)  and  (c)  amended 37506 

195.55  (b)(1)  amended 37506 

195.56  (a)  revised 7723 

195.57  (a)(4)  amended 37506 

195.106  (a),  (b)(l)(i),  (ii)  introduc- 
tory text,  (B)(2)  and  (c) 
amended 37506 

195.112  (c)  amended 37506 

195.120  (b)(6)  amended 37506 

195.134  Added;  eff.  7-6-99 36376 

195.208  Amended 37506 

195.210  (b)  amended 37506 

195.212  (b)(3)(ii)  amended 37506 

195.248  (a)  amended 37506 

195.250  Amended 37506 

195.260  (e)  amended 37506 

195.302  (c)(1)  introductory  text. 
(2Xi)  introductory  text  and 

(ii)  revised 54592 

(c)(2)(i)(A).  (B)  and  (ii)  amend- 
ed  „ 37506 

195.306  (b)(2)  and  (c)(2)  amended 

37506 

195.310  (b)(9)  amended 37506 

195.406  (a)(l)(ii)  amended 37506 

196.410  (a)(2)(i)  amended 37506 

195.413  (a),  (b)(2)  and  (3)  amended 

37506 

195.424  (bX3)(ii)  amended 37506 
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195.442  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (a)  and  new  (c)(2) 
introductory    text    revised; 

new  (b)  added 61699 

195.444  Added;  eff.  7-6-99 36376 

199  Notice 59297 

Authority  citation  revised 67294 

Technical  correction 38758 

199.1  (d)  revised 67294 

Regulation  at  62  FR  67294  eff. 

date  confirmed 14041 

199.3  Amended 13000 

199.7  (a)(3)  correctly  revised 36862 

199.11  (e)  revised;  (f)  added 13000 

(e)  correctly  revised 36863 

199.15  (d)(2)  revised;  (e)  and  (f) 

added 13000 

(c)(3)    and    (4)    correctly    re- 
moved; (c)(5)  correctly  redes- 

igmated  as  (c)(3) 36863 

199.17  (a)  revised 7723 

Chapter  II— Federal  Railroad  Ad- 
ministration. Department  of 
Transportation  (Parts  200-299) 

209  Authority  citation  revised 11619 

209.103  Amended 11619 

209.335  (b)  amended 11619 

209.409  Amended 11619 

209  Appendix  A  amended 11619 

213  Authority  citation  revised 11620 

Revised 34029 

213.15  Amended 11620 

214  Authority  citation  revised 11620 

214.5  Amended 11620 

214  Appendix  A  amended 11620 

215  Authority  citation  revised 11620 

215.7  Amended 11620 

215  Appendix  B  amended.. 11620 

216  Authority  citation  revised... 11620 

216.7  Amended 11620 

217  Authority  citation  revised 11620 

217.5  Amended 11620 

217  Appendix  A  amended 11620 

218  Authority  citation  revised 11621 

218.9  Amended 11621 

218  Appendix  A  amended 11621 

219  Determination 8142 

Authority  citation  revised 11621 

219.5  Amended 63466. 63676 

219.9  (a)  amended 11621 

219.19  Removed 63466 

219.101  (a)(5)  added;  (c)  amended 

219.104  (a)(3Xil)  amended 63466 

219.201  (b)  amended 63466 


(a)(1)  introductory  text.  (2)  in- 
troductory text  and  (4)  re- 
vised  6i*76 

219.203  (d)(2)  amended 63467 

219.205  (c)(1)  amended 63467 

219.207  (b)  revised 63467 

219.209  (a)(1)  amended 63467 

219.303  (c),  (d)  and  (e)  removed 63467 

219.601  (b)(2)(i)  amended;  (bK2)(ii) 

and  (iii)  removed 63467 

219.603  Amended 63467 

219.703  (d)  removed 63467 

219.709  Removed 63467 

219.803  (a)  amended ..63467 

219  Appendix  B  amended 63467 

Appendix  A  amended 11621 

220  Authority  citation  revised 11621 

220.7  Amended 11621 

220  Appendix  C  amended 11621 

221  Authority  citation  revised 11621 

221.17  Amended 11621 

221  Appendix  A  amended 11621 

223  Authority  citation  revised 11621, 

24674 
223.5  Re  vised 24675 

Corrected ; 36376 

223.7  Amended 11621 

223.9  (d)  added 24675 

223  Appendix  B  amended 11621 

Appendix  B  revised 24676 

225  Authority  citation  revised 11621 

225.19  (c)  amended;  (e)  revised 63676 

225.29  Amended 11622 

225  Appendix  B  revised 63676 

228  Authority  citation  revised 11622 

228.21  Amended 11622 

228  Appendix  A  amended 11622 

229  Authority  citation  revised 11622 

229.7  (b)  amended 11622 

229  Appendix  A  amended 11622 

230.0  Amended 11622. 11623 

231  Authority  citation  revised 11623 

231.0  (e)  amended 11623 

231  Appendix  A  amended 11623 

232  Authority  citation  revised 11623. 

24134 

Technical  correction 27213 

232.0  (e)  amended 11623 

232.23  (e)  introductory  text.  (8) 
and  (9)  revised;  (e)(10).  (11). 
(g)(2)  and  (h)  added;  (g)  in- 
troductory text  amended 24134 

232  Appendix  A  amended 11623,  24135 

233  Authority  citation  revised 11623 

233.11  Revised 11623 

I  233  Appendix  A  amended 11623 
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TITLE  49  Chapter  ll-Con. 

234  Authority  citation  revised 11623 

234.6  (a)  amended 11623 

234  Appendix  A  amended 11623 

235  Authority  citation  revised 11623 

235.9  Re  vised 11623 

235  Appendix  A  amended 11624 

236  Authority  citation  revised 11624 

236.0  (f)  amended 11624 

236  Appendix  A  amended 11624 

239  Added 24676 

240  Authority  citation  revised 11624 

240.11  Amended 11624 

240.119  (d)(3)  amended;  (d)(4)  and 

(5)   removed;    (d)(6)   redesig- 
nated as  Cd)(4) 63467 

240  Appendix  A  amended 11624 

Chapter  III— Federal  HIgtiway  Ad- 
ministration. Department  of 
Transportation  (Parts  300—399) 

365.401—365.413  (Subpart  D)  Au- 
thority citation  removed 28287 

372.101—372.117  (Subpart  A)  Au- 
thority citation  removed 28287 

372.201—372.243  (Subpart  B)  Au- 
thority citation  removed 28287 

372.301—372.303  (Subpart  C)  Au- 
thority citation  removed 28287 

373.101—373.105  (Subpart  A)  Au- 
thority citation  removed 28287 

373.201  (Subpart  B)  Authority  ci- 
tation removed 28287 

374.101—374.113  (Subpart  A)  Au- 
thority citation  removed 28287 

374.201  (Subpart  B)  Authority  ci- 
tation removed 28287 

374.301—374.319  (Subpart  C)  Au- 
thority citation  removed 28287 

374.401—374.405  (Subpart  D)  Au- 
thority citation  removed 28287 

376.22  (d)  added 40838 

376.31  (d)(3)  added 40838 

377.101—377.105  (Subpart  A)  Au- 
thority citation  removed 11624, 

28287 

377.201—377.217  (Subpart  B)  Au- 
thority citation  removed 11624, 

28287 

382  Controlled  substances  and  al- 
cohol testing  rates 2172 

385.3  Amended 60042 

385.9  Re  vised 60042 

385.11  Revised 60042 

385.13  Revised 60042 

385.15  Revised 60043 


386.17  Revised 60043 

385.19  Revised 60043 

385  Appendix  B  revised 60043 

386  Authority  citation  revised 12414 

386  Appendix  A  amended;  Appen- 
dix B  added 12414 

387.5  Amended 33275 

387.27   (b)(2)   and   (3)   amended; 

(b)(4)  added 33275 

387.29  Amended 33276 

390  Authority  citation  revised 33276 

390.3  (f)(2)  revised 33276 

390.5  Amended 33276 

390.29  Added 33276 

391.11  Heading  and  (b)  revised 33276 

391.13  Added 33277 

391.15  (b)  revised 33277 

391.25  Revised 33277 

391.33  (a)(1)  revised 33277 

391.51  Revised 33277 

391.61  Revised 33278 

391.63  Revised 33278 

391.65  (b)  and  (c)  revised 33278 

391.67  Revised 33278 

391.68  Revised 33278 

391.69  Removed;  new  391.69  redes- 
ignated from  391.73  and  re- 
vised  33278 

391.71  Removed 33278 

391.73  Redesignated  as  391.69 33278 

392.9  (c)  redesignated  as  392.62 33278 

392.62  Redesignated    from    392.9 

and  revised 33278 

392.9b  Removed 33279 

392.13  Removed 33279 

392.15  Removed 33279 

392.20  Removed 33279 

392.22  (b)(1)  revised 33279 

392.26  Heading  revised 33279 

392.42  Removed 33279 

392.51  Revised 33279 

392.52  Removed , 33279 

392.68  Removed 33279 

393.5  Amended 8339,  24465 

393.55  Added 24466 

393.60  Revised 1387 

393.76    (f)    revised;    (g)    and    (h) 

added;  authority  citation  re- 
moved  8339 

396  Interpretation 16697 

396.1  (g)  removed;  (h)  through  (o) 
redesignated  as  (g)  through 

(n) 33279 

396.2  Amended 33279 

396.8  (k)(l)  revised 33279 

396.11  (b).  (c)  and  (d)  revised 33279 
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396.13  (b)  revised 33280 

397.19  (b)  revised 33280 

Chapter  V— National  Highway 
Traffic  Safety  Administration. 
Department  of  Transportation 
(Parts  500-599) 

533.5  (a)  Table  IV  revised.. 16701 

538  Petition  denied 15322 

541     Appendixes     A     and     A-I 

amended 52045 

Appendix  A  revised 38097 

Appendix  A-I  revised 38100 

Appendix  A-n  revised 38101 

553  Appendix  A  amended;  Appen- 
dix B  added 26514 

571  Petition  denial 19839,  34330 

571.3  (b)  amended 33216 

571.101  Amended:  eff.  5-27-99 28926, 

28927 
571.105  Amended;  eff.  3-1-99 12664 

571.108  Amended 8145 

571.109  Amended;  eff.  5-27-2003 28914, 

28916,  28919 

571.111  Amended;  eff.  5-27-99 28929, 

28930,  28931 

571.116  Amended;  eff.  5-27-99 28932 

571.117  Amended;  eff.  5-27-2003 28920 

571.119  Amended;  eff.  5-27-2003 28921 

571.120  Amended;  eff.  5-27-2003 28921 

571.121  Amended 7727 

571.123  Amended;  eff.  5-27-99 28933, 

28934 
571.131  Amended 29143 

571.201  Amended 28 

571.202  Amended;  eff.  5-27-99 28935 

571.203  Amended;  eff.  5-27-99 28935 

571.204  Amended;  eff.  5-27-99 28935 

571.207  Amended;  eff.  5-27-99 28935 

571.208  Corrected 51379 

Amended 62441 

Amended - 3666 

571.209  Amended;  eff.  5-27-99 28936 

571.210  Amended;  eff.  5-27-99 28941, 

28943 

Amended;  eff.  6-14-99 32143 

571.214  Amended 16140 

571.219  Amended;  eff.  5-27-99 28946, 

28947 

571.220  Amended;  eff.  5-27-99 28948 

571.222  Amended;  eff.  5-27-99 28948. 

28951 

571.223  Amended 3662 

571.224  Amended 3662 

571.301  Amended;  eff.  5-27-99 28953 


571.302  Amended;  eff.  5-27-99 28954, 

28956 

571.500  Added ...33216 

572.31  (a)(3)  revised 5747 

572.35  (c)(1)  and  (2)(iv)  revised 5748 

572.40  (b)  revised 16140 

572.41  (a)  introductory  text,  (4) 

and  (c)  revised 16140 

572.43  (a)  revised 16140 

581  Authority  citation  revised 33217 

581.3  Re  vised - 33217 

589  Petition  denial 19839 

593  Appendix  A  revised 52267 

595  Added 62442 

595.5  (b)(3)  Introductory  text  and 

(i)  revised 67754 

Chapter  VI— Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Parts  600—699) 

653  Notice 418 

654  Notice 418 

Chapter  VII— National  Railroad 
Passenger  Corporation  (AM- 
TRAK)  (Parts  700-799) 

701  Revised 7311 

Chapter     X— Surface     Transpor- 


Department    of 
(Parts 


tation  Board, 
Transportation 
1000-1399) 

1002.1  (a),  (e)(1)  and  (f)(6)  table 
revised 8146 

1002.2  (f)  revised 8146 

(g)  reinstated;  CFR  correction 

19195 

1039.11  (a)  table  amended 19665 

1111  Authority  citation  revised 

2639 

1111.1  (a)  amended;  (aKD  throtigh 

(10)  and  (d)  added 2639 

1111.8  Amended 2639 

1111.9  Redesignated    as    1111.10; 
new  1111.9  added 

1111.10  Redesignated  ftom  1111.9; 

(a)  revised 2639 

1152  Authority  citation  revised 

28290 

1152.5r7  (n)  added .....28290 

1155  Removed 28291 

1241  Authority  citation  revised 

51380 

Policy  statement 65378 
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TITLE  49  Chapter  X-Con. 

1241.14  Removed 


.51380 


Proposed  Rules: 

7 18865 

10 55380.  63304 

24 32175 

37 14560.29924 

38 14571 

171 63306 

30572.38456 

172 63306,  66903 

174 66903 

175 63306,  66903 

176 66903 

177 66903 

30572.38466 

178 30572,  38456 

180 ; 30572.  38466 

191 67602 

192 51624.  62543.  67602.  67608 

5339 

193 67602 

;...6918 

194  67602 

195.".'.'.".".'.'.".'.M14i762Sw','656^ 

5339.  5918.  9993.  27903 

213 65401 

216 55204 

28496 

223 55204 

28496 

229 55204 

28496 

231 „.. 55204 

28496 

232 55204 

195. 1418.  2647.  28496 

238 55204 

28496 

243 65478 

350 60817 

30678 

365 7362 

375 27126.  31266 

376 67821 

377 27126.  31266 

383 10180 

384 10180 

385 7362.  32801.  38788 

387 7362 

389 40387 

390 19457.  32801 

392 40691 

393.., 8606. 17812.  26759.  33611 

395 19457.38791 

396 38791 


397. 
531. 
544. 


.16362 
...6774 
.24619 


567 34623 

571 55562.63306 

46.  6144.  10355.  14674.  16215.  19467. 

20564.  30449.  32179,  34350,  37820. 

38796.  38797.  38799,  38802 

572 64546 

35170 

676 17974,  27911.  30695 

594 30700 

663 10183 

664....... „ 10183 

701 61070 

1000-1399  (Ch.  X) 54820,  64193 

1146 27263 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fish  and 
Wildlife  Service.  Department  of 
the  Interior  (Parts  1-199) 

17  Critical  habitat  designation 

9967 

Petition 25177 

Determination 32996 

17.3  Amended 8870 

17.11  (h)  table  amended 59622.  64320, 

66303 

(h)  table  amended 694,  1763,  3843, 

12686. 13150. 14379.  26530.  31674. 

32997 

17.12  (h)  table  amended 54807, 61925 

(h)  table  amended 19849 

17.22  (b)(5)  and  (6)  added 8871 

17.32  (b)(5)  and  (6)  added 8871 

17.42  (f)  added 59622 

17.44  (V)  added 31674 

17.84  (k)  added 1763 

17.95  (b)  and  (e)  amended 14379 

17.108  (a)(7)  added 63037 

20.134  (b)  revised;  (c)  removed 6361 1 

21.47  Added 10660 

^.23  (f)  table  amended 26741 

32.70  Amended 2182 

38  Added .....11626 

100.24  Revised 36336 

100.26  Added;  eff.  7-1-98  through 

6-30-99 36344 

100.26  Added;  eff.  1-1-99  through 
12-31-99 36375 

100.27  Added;  eff.  1-1-99  through 
12-31-99 35380 


226.22  Intro 


Note:  BoMtace  pog*  numben  Indicale  1997  changM. 


Note:  Bokffc 


JULY  1998 
CHANGES  OaOBER  1.  1997  THROUGH  JULY  31.  1998 


103 


Chapter  II— National  Marine  f\sh- 
eries  Service.  National  Oceanic 
and  Atmospt>eric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

216.111—216.118  (Subpart  J)  Re- 
vised; eff.  2-2-98  through  12- 

31-02 5283 

217.12  Amended;  interim 17955 

222  Authority  citation  revised 8872 

Technical  correction 23226 

222.3  Added 8872 

222.22  (g)  and  (h)  added 8872 

222.34       Added;       eff.       11-27-97 

through  7-31-98 63470 

226  Critical  habiUt  designation 

9967 

226.22  Introductory  text  amended 
1393 

226.23  Added 1393 

226  Table  4  added • 1394 

Figrure  9  added 1395 

227  Authority  citation  revised 13371 

Technical  correction 23226 

227.4  (m)  and  (n)  added 13371 

227.72     (e)(2)(iv)(B)     and     (4)(iv) 

amended;    (e)(4)(iii)   revised; 

interim 17956 

229  Fishery  list 5748 

229.31  Added 51«13 

(b)  and  (c)(2)  revised 27861 

229  Figure  1  added 27861 

230  Quotas 16701 

260  Inspection  fees 67585 

285  Inseason  adjustments.... 5 1608. 53247, 

66828 

Temporary  regulations 52666 

Fishery  opening 53577 

Temporary  regulations 35161,  37506, 

38340 

286.2  Amended;  interim 669 

286.3  (a)  revised;  interim 669 

286.9  Added;  interim 669 

285.22  (a)(3)  revised 27865 

285.31  (a)(22)  revised;  interim 669 

(a)(40)  removed 36612 

285.33  (b)  removed .....36612 

adapter  III— International  Regu- 
latory Agencies  (Fistiing  and 
Whaling)  (Parts  300-399) 

300  Technical  correction 15324 

Notice 30145 

Inseason  adjustment 35541 


300.63  (b)  revised .....13009 

(c)  added 24752 

(b)  corrected 31938 

Chapter  VI— Fishery  Conservation 
and  Management.  National 
Oceanic  and  Atmospheric  Ad- 
ministration. Department  of 
Commerce  (Parts  600—699) 

600  Specifications 419 

Heading  revised 7073.  24229 

Technical  correction 10677 

Fishery  management  measures 

...;. 24970 

Regulations   at   62   FR   66531, 

comment  period  extension 8607, 

26250 

Restrictions 36612 

600.5  (a)  and  (b)  amended 7075 

600.10  Amended;  interim 66551 

Amended 7073,  7075 

600.15     (b)(7)     removed;      (b)(8) 
through  (13)  redesignated  as 

(b)(7)  through  (12) 7073 

600.106  (a),  (b)  and  (c)  amended 

7075 

600.116  (a)  and  (b)  amended 7075 

600.205  (a)  and  (b)  amended 7075 

600.210  (a)  amended ..*. 7073 

600.215  (a)(4);^jnended 7073 

(a)(3)  amended - 7075 

600.225  (b)(2)  amended 7075 

600.230  Amended 7073 

600.236  (c)  amended 7073 

(a)  amended 7075 

600.245  (a)  amended 7075 

600.305  (a)(2),   (3).   (c)(1)  and  (3) 

amended 7075 

(a)(2)  and  (3)  amended;  (c)(1), 
(3),    (11)    and    (12)    revised; 

(c)(13)  removed 24229 

600.310  (b)  and  (f)(3)  introductory 

text  amended 7073 

(c)(7)(i),  (iii).  (f)(1),  (2)  intro- 
ductory text,  (6)  and  (h)  in- 
troductory text  amended 7075 

Revised 24229 

600.315  (e)(3)  and  (4)  redesignated 
as  (e)(4)  and  (5);  new  (eX3) 
added;  (c)(2),  (3),  (e)(1)  intro- 
ductory text,  (ii)  and  new  (4) 

revised 24233 

600.320  (c)  amended 7075.  24234 

600.325  (c)(3)(ii)  amended 7075 

(c)(3Xii)  revised 24234 
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TITLE  50  Chapter  Vl-Con. 

600.330  (c)(2)  amended 7073 

(c)  introductory  text,  (1)  and 

(2)  amended 7075 

(a),  (b)(1)  and  (c)(2)  revised;  (c) 
introductory  text  and  (1) 
gjYiA|i(ip(i  24234 

600.340  (b)(1)  and  (i!!)(iii)  amended 

7075 

(b)(1)  amended 24234 

600.345  Added 24234 

600.350  Added 24235 

600.355  Added 24236 

600.405  Amended 7075 

600.415  (c)(2)  amended 7075 

600.501  (a)(1).  (b).  (e)(l)(i),  (v)  and 

(i)  amended 7075 

600.502  (f)(1)  amended;  (g),  Table 

1  and  Table  2  revised 7073 

600.504  (a)(1)  and  (b)(5)  amended 
7075 

600.505  (a)(1).  (2).  (4).  (5).  (6).  (8), 

(28)  and  (b)(1)  amended 7075 

600.506  (a),  (b)(1).  (2),  (c)(2).  (g)(2) 
and  (j)(l)  introductory  text 
revised;  (0.  (h)(1).  (2)(iii). 
(3)(ii)  and  (j)(2)(i)  amended 


.7074 


(b)  introductory  text  and  (h)(3) 
introductory  text  amended 

7075 

600.507  (a)(4)  and  (i)  amended 7075 

600.511  (c)(1)  amended 7075 

600.512  (a)  amended 7075 

600.515  Amended 7075 

600.516  (c)  amended 7075 

600.518      (b)(3)      and      (e)(l)(iv) 

amended 7075 

600.520    (b)(2)(ii).    (ill)    and    (3) 

amended 7075 

600.610  (a)(1)  amended 7075 

600.615  (d)(2)  revised 7075 

600.725  (a),  (b).  (d).  (f).  (g).  (h),  (j), 

(k)  and  (p)  amended 7075 

(p)  redesignated  as  (t);  new  (p) 

through  (s)  and  (u)  added; 

new  (t)  revised 27217 

600.730  (a)  amended 7075 

600.735  Amended 7075 

600.740    (a)     introductory     text 

text,  (4).  (b)  and  (c)  amended 


600.745  (a),  (b)(1).  (2)  introduc- 
tory text.  (viii).  (3)(i)  intro- 
ductory text,  (ii),  (iii)  intro- 
ductory text,  (iv).  (v),  (c)(2), 
(d)(1),  (2)  introductory  text. 


.7075 


(2)(x),  (3)(i)  and  (ii)  introduc- 
tory text  amended 7075 

600.746  Added ............27217 

600.750  Amended 7075 

600.805-600.815        (Subpart        J) 

Added;  interim 66551 

600.905—600.930       (Subpart       K) 

Added;  interim 66555 

622  Temporary  regulations 52045, 

61700,  63677.  66304.  67010 

Temporary  regulations 1772,  6109, 

10154,  11628,  15784.  15785.  18147. 

37070 

Fishery  opening 9158 

Technical  correction 37246 

622.1  Table  1  amended 10565 

622.2  Amended 10565. 18144 

622.4  (d)  and  (p)  revised 67721 

(a)  introductory  text,  (2)  head- 
ing, (ix),  (g)  and  (i)  through 

(1)  revised 67722 

Regulation  at  62  FR  67721  eff. 

date  corrected  to  12-30-97 290 

(a)(2)(iv),  (V).  (vi)  and  (g)  re- 
vised;     (a)(2)(iii)     and     (q) 

added;  (d)  amended 10565 

(a)(2)(ii).  (o)  heading.  (1)  and 

(2)  amended 10569 

(a)(2)(vi)  and  (g)  amended;  eff. 

in  part  12-14-98 38301 

622.5  (a)(l)(i)  revised 10567 

622.6  (b)  revised;  (c)  and  (d)  re- 
moved  10567 

622.7  (a),  (b)  and  (c)  revised 67722 

Regulation  at  62  FR  67722  eff. 

date  corrected  to  12-30-97 290 

(aa)  added;  interim;  eff.  5-14-98 
through  11-16-98 27488 

(b)  re  vised .'38301 

622.9  Added;  interim;  eff.  5-14-98 

through  11-16-98 27488 

622.18  Added 38301 

622.31  (d)  removed;  (e)  through 
(k)  redesignated  as  (d) 
through  (j) 10567 

622.32  (c)(1)  revised 10567 

622.34  (c),  (g)  introductory  text 
and  (1)  amended;  (1)  revised 
67722 

Regulation  at  62  FR  67723  eff. 
date  corrected  to  1-1-98 290 

(1)  suspended;  (m)  added;  eff.  4- 
29-98  through  10-13-98;  in- 
terim  18146 

622.35  (e)(2)(i)  revised 10567 
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622.36  Introductory  text  through 
(c)  redesignated  as  (b)  intro- 
ductory text  through  (3):  (a) 
added 67723 

622.37  Regulation  at  62  FR  47766 

eff.  date  extended 67715 

(d)(3)  revised 444 

(c)(1)  revised 10567 

622.38  (a)  revised;  (h)  added 10567 

(a)  revised;  (i)  added 38303 

622.39  (a)(2)(iv)   added;   (b)(l)(ii) 

and  (V)  revised 67723 

(c)(l)(ii)  revised 8356 

(b)(l)(iii)  suspended;  (b)(l)(iv) 
added;    eff.    4-29-98    through 

10-13-98;  interim 18147 

(a)(3)  added 38303 

622.40  (b)(3)(i)  introductory  text 
amended 10568 

(b)(3)(ii)(B)  amended 38303 

622.41  (c).  (d)(1)  and  (3)  revised 
...10568 

(h)added 18144 

(h)(2)  suspended;  (h)(3)  added; 
eff.  5-14-98  through  11-16-98 

27500 

(d)(2)(ii)  introductory  text  and 
(d)(3)  revised;  (d)(4)  and  (5) 
added......... 38303 

622.42  (a)(l)(i)  revised 67723 

(c)(l)(i)  and  (2)(ii)  revised 8356 

(c)  introductory  text  amended 

10569 

(a)  suspended;  (g)  added;  eff.  in 
part  5-14-98  through  10-13-98 
and  4-14-98  through  10-13-98; 
interim 18147 

622.43  (a)(5)  amended;  (e)  revised 
67723 

(a)(3)(i)  and  (ii)  revised;  (c) 
added 10569 

622.44  (a)(1)  introductory  text 
added;  (a)(l)(iii)  and  (2)(i)  re- 
vised; (b)(2)  amended 8356 

<a)(2)(ii)(B)  introductory  text 
revised 10569 

(a)(2)(ii)(A)(2)(z).  (b)(l)(i)  and 
(ii)  introductory  text  amend- 
ed  10569 

Introductory  text  amended;  (c) 
revised;  eff.  12-14-98 38303 

622.45  (d)(2)  amended;  (h)  added 
10569 

622.48  (d)(1)  amended;  (c)  revised 

10569 

(i)  aiided 18144 


622  Appendix  A  amended ...67723 

Appendix  D  amended;  eff.  5-14- 

98  through  11-16-98 27500 

630  Temporary  regulations  ...12687,  23682 

630.1  (b)  revised 55361 

630.2  Amended 55361 

630.4  (a)  revised.. 55361 

630.7  (c)  revised;   (bb)  and  (cc) 

'added 55361 

630.21  Revised 55361 

630.23  (a)  and  (b)  amended 55362 

630.24  (a)  redesignated  as  (a)(1); 
(a)(2)  and  (b)(5)  added;  (b)(1), 
(2),  (3),  (c).  (d)(4)  and  (e)  re- 
vised  55362 

630.25  Heading  and  (a)(1)  revised; 

(b)  amended 55362 

644.5  Suspended;  eff.  3-27-98 
through  9-23-98;  interim 14033 

644.10  Added;  eff.  3-27-98  through 

9-23-98;  interim 14033 

644.21  (a)  and  (d)  suspended;  (e) 
added:  eff.  3-27-98  through  9- 

23-98 14034 

648  Quotas 52277.  55362. 67754 

Temporary  regulations 64765 

Quotas 445,  3478,  13563,  23227,  40066 

Temporary  regulations 2182,  27866. 

32998 

Technical  correction 2184 

Certification 11852 

648.2  Corrected 51351 

Amended 11593,  27484,  40377 

648.4  (c)(2)(3)(B)  corrected 51351 

(a)(3)(i)(B)(2)  removed; 

(a)(3)(i)(C),    (5)(iXA)(2),    (C), 
(ii)(A)(2),  (C).  (6)(i)(A)(2)  and 

(Ore  vised 63575 

(a)(1)  introductory  text  revised 

11593 

(a)(4)(i)  added 27484 

(a)(5)(i)(B)(i),  (ii)(B)(2), 
(6)(i)(B)(i)  and  (7)(i)(B)(/)  re- 
vised  • 32144 

648.10  (f)(2)  correctly  revised 51381 

(c)(5)  revised;  (f)(3)  added 11593 

(d)  and  (f)(3)(i)  revised 15329 

648.13  (d)  added 63575 

648.14  (a)(89)  correctly  revised 52274 

(j)(9)  added 63875 

(u)(l)  revised 66310 
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(c)  intro- 
introduc- 
introduc- 
(x)(4)  re- 
amended; 


TITLE  50  Chapter  Vl-Con. 

(a)(13).  (31)(iii).  (33),  (35).  (36). 
(37).  (47).  (55),  (b). 
ductory  text,  (d) 
tory  text.  (e).  (g) 
tory  text,  (t)  and 
vised;  (a)(31)(ii) 
(a)(31)(iv),    (104)    and    (c)(22) 

through  (25)  added 11594 

(a)(110)  and  (111)  added;  In- 
terim  15326 

(a)(101).  (c)(7).  (10).  (24)  and  (25) 

revised;  (a)(112)  added 15330 

(a)(112)  correctly  designated 19850 

(a)(23).  (24).  (25)  and  (x)(l)(ii) 
revised;  (a)(105)  through  (109) 
and    (113)    added;    (x)(l)(iii) 

amended 27484 

(a)(36)  and  (43)  revised 40377 

648.15  (b)(4)  added 27485 

648.17  Added 11595 

648.23  (a)  introductory  text  re- 
vised   1774 

648.53  (d)  revised 11595 

648.57  Added;  interim 15326 

648.73  (d)  added 27485 

648.75  Introductory  text  added 27485 

648.76  Added 27485 

648.80  (d)(2)  and  (3)  revised;  (d)(5) 
added ; 7730 

Introductory  text  revised 11595 

(a)(5)(i)  and  (8)  revised 15330 

(a)(8)(i)  corrected 25416 

(bK2)(iii)  revised;  (b)(9)  added 
40877 

648.81  (a)(2)(li).  (b)(2)  introduc- 
tory text.  (c)(2)(i)  and 
(0(2)(ii)  revised;  (a)(2)(iii) 
added 7730 

(a)(2)(l).  (c)(2)(ii)  and  (f)(2)(ii) 
revised 11596 

(d).  (g).  (h)  and  (j)  revised;  (n) 
added 15331 

(g)(l)(i)  corrected 25416 

648.82  (a)  revised 11595 

648.83  (a)(1)  introductory  text  re- 
vised  11595 

648.86  Introductory  text  and 
(b)(3)  added;  (b)(1)  heading. 

(1).  (il)  and  (2)  revised 11595 

(aXlXi).  (ii).  (b)  introductory 

text,  (1)  introductory  text. 

(i).     (ii)    and     (3)    revised; 

(a)(l)(iii)  and  (b)(4)  added 15332 

Corrected ....25416 

648.87  Heading,  (a)  and  (b)  cor- 
rectly revised 52274 


(a)  introductory  text.  (l)(i)  and 

(ii)  revised;  (a)(3)  added 15333 

(a)(l)(i)  corrected 19580 

648.100  (a)  revised 66310 

648.103  (c)  revised... 63875 

(b)  revised 27868 

648.104  (a)(1)  revised;  (f)  added 63876 

648.105  (a)  revised 27868 

648.142  Revised 27868 

648.143  (a)  amended 66310 

(a)  revised;  (b)  redesignated  as 

(c);  new  (b)  added 27868 

648.144  (a)(lKi)  amended 66310 

648.145  (c)  amended 11160 

660  Restrictions 51381.  51814 

Fishery  management  measures 

53577.61701 

Inseason  adjustments 60788,  63876 

Specifications 419 

Technical  correction 10677 

Inseason  adjustments 17736 

Fishery  nutnagement  measures 

24970.  24973,  26250,  30147 

Temporary  regulations 32764 

Restrictions 36612 

660.12  Amended 20540 

Corrected 29355 

Amended;  eff.  7-23-98  through 

12-31-98 40379 

660.42  (a)(9)  and  (b)(5)  revised 20540 

(a)(l)(vi)  and  (13)  added;  eff.  7- 

23-98  through  12-31-98 40379 

660.45  (b)  revised 20540 

660.48  (a)(7)  revised;  (a)(8)  redes- 
ignated as  (a)(9):  new  (a)(8) 

added 20540 

(a)(7)  suspended;  (a)(10)  added; 
eff.  7-23-98  through  12-31-98 

40379 

660.50  (b)(2)  revised 20541 

(b)(4)  suspended:  (b)(5)  through 
(8)  added;  eff.  7-23-98  through 

12-31-98 40379 

660.68  Revised 35163 

660.302  Amended 34608 

Corrected 40067 

660.303  (c)  added 34608 

660.306  (h)  revised;  (x)  added 34608 

(y)  added;  eff.  7-1-98  through  1- 

4-99 36617 

660.323  (a)(2)  revised 38113 

660.333  (c)(1),  (2),  and  (d)  intro- 
ductory text  revised;  (c)(3), 
(4),  (f)(2)  and  (3)  redesignated 
as  (cK4).  (5),  (fX3)  and  (4); 
new  (c)(3)  and  (f)(2)  added 34608 
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(c)(1)   amended;   (d)   introduc- 
tory text,  (f)(2)  and  (h)(2)(iii) 

revised 38114 

(c)(1)  and  (d)  introductory  text 
corrected 40067 

660.336  Heading,  (a)(1),  (2).  (b)  in- 
troductory text,  (c)  heading 
and  (1)  revised;  (b)(3).  (d)  and 
(e)  added 38114 

660.350  Added;  eff.  7-1-98  through 

1-4-99 36617 

678  Temporary  regulations 14837 

Quotas 29355 

679  Reallocation 51609,  53973.  55539 

Temporary  regixlations.... 52046,  53579, 

54397.  54592,  5868S,  59623,  61457, 
63877,  63878,  64766,  67754,  68229 

Inseason  adjustments 52275 

Fishery  management  measures 

65622,65626 

Apportionment 66031 

Temporary  regulations 4600,  6110, 

6111,  6881,  9745,  9974,  10569,  11160. 
11629,  12415,  12416,  12688.  12697. 
12698,  13150,  16705.  17737.  19666. 
19850.  20541.  24984,  27869.  29670. 
30412.  30644,  31938,  32765,  34332. 
36193,  36863,  37071,  37507,  38340. 
38341.38342.38758—38760.39035. 
39240,  39241.  39242.  39521,  40839, 

40840 

Specifications 12027.  30148 

Implementation 13798 

Quotas 14379 

Apportionment 18848 

Harvest  guidelines , 30147 

679.1  (d)(2)  revised 59298 

(e)  re  vised 30398 

(h)  revised 38502 

679.2  Amended 63890, 66831 

Amended 8360. 11168. 13011.  30398. 

32145.  38502 

679.3  (g)  added 38502 

679.5  (1)(2)  revised ....59299 

(l)(l)(iv)  revised 60669 

(c)(3)(ii)(G)     and     (e)(2)(ii)(F) 

added 63890 

(h)(2)(i)(C)  and  (ii)(F)  revised: 

(n)    added    (effective     date 

pending) 30399 

679.7  (g)(1)  revised 67760 

(b)  added 8360 

(d)  revised 30400 

(a)(12)  revised 32145 

(h)  removed;  (i)  redesignated 

as  (h) 38503 


679.20  (g)(5)(ii)  revised 6J890 

(aX8)    redesignated    as    (a)(9); 

new  (a)(8)  and  (c)(6)  added 68228 

(bXDdii)  and  (iv)  redesignated 
as  (b)(l)(iv)  and  (v);  new 
(b)(l)(iii)  added;  (c)(l)(iii), 
(2)(ii).  (3)(lii)  and  (f)(2)  re- 
vised  8380 

(c)(5)  amended;  (i)  added 13011 

(a)(5)(ii)(B)  revised 31941 

(a)(9)  redesignated  as  (aXlO); 
new  (a)(9)  added 40192 

679.21  (e)(l)(iii)  through  (vi)  and 
(7)(iv)  through  (vii)  redesig- 
nated as  (e)(l)(iv)  through 
(vii)  and  (e)(7)(v)  through 
(viii);  (eX3)(ii)(A).  (C)  and  (6) 
revised;    new   (eXlXiii)    and 

new  (7)(iv)  added 66831 

(eX3)  through  (8)  redesignated 
as  (e)(4)  through  (9);  new 
(eX3)  added;  new  (eX7Xi)  re- 
vised  8361 

(e)(3XivXD)  revised 11168 

(eXlXi)  introductory  text.  (li) 
introductory  text.  (eXiii)  in- 
troductory text,  (iv)  through 
(vii)  and  (4)  through  (9)  re- 
designated as  (eXlXii)  intro- 
ductory text,  (iii)  introduc- 
tory text.  (eXiv)  introduc- 
tory text.  (V)  thorugh  (viii) 
and  (3)  through  (8);  (bX2Xii). 
(3).  new  (e)(lXviii),  (2).  new 
(3)(i)  and  new  (4)(i)  revised; 
new  (eXl)(i)  introductory 
text  added;  new  (eXlXii)  in- 
troductory text,  new  (iii)  in- 
troductory   text.    (3)(i)    and 

(iiXB)(2) 30401 

(cXD  amended 32145 

679.22  (c)  revised 13011 

(h)  added 30401 

(g)  removed • 38502 

679.23  (dXD  revised 11168 

(eX3Xi)  heading  and  (ii)  head- 
ing revised;  (e)(3Xiv)  added 


.30401 


679.24  (eX2)(iv)  introductory  text 
ad  (A)  through  (D)  redesig- 
nated as  (e)(3)  introductory 
text,  and  (i)  through  (iv); 
(e)(1),  (2X11)  and  new  (3)  in- 
troductory text  revised 11167 

679.26  (a),  (b)  and  (c)  redesig- 
nated  as   (b),   (c)  and   (d): 
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TITLE  50  Chapter  Vl-Con. 

heading,  new  (b)(l)(xli).  (2) 
Introductory  text,  (iii), 
(3)(ii).  (iv).  (V),  (c)(1),  (2),  (3) 
and   (d)(4)  revised;   new  (a) 

and  (b)(l)(xiv)  added 32145 

(bXDdl).  (V),  (vi).  (vlii).  (xi). 
(xlii),  (2)(i),  (ii),  (3)(i),  (ill). 
(c)(1),  (d)(1),  (2)  and  (3) 
amended 32146 

679.27  Added 63890 

(a)  and  (b)  revised 65381 

679.28  Added  (effective  date  pend- 
ing in  part) 5843 

(a)  revised;  (c),  (d)  and  (e) 
added 30401 

679.30  Revised    (effective    date 
pending) 30403 

679.31  Revised 8361 

Heading  and   (e)   revised;    (g) 

added 30407 

679.32  Revised    (effective    date 
pending) 30407 

679.33  Removed 30409 

679.34  Removed 30409 

679.40  (a)(5)(ii)(B)  revised 59299 

679.42  (c)  revised 60669 

(c)(2)(iii)  corrected 6631 1 

(b)  revised 11167 

679.50  (l)(2)(xiv)(E)(4)  revised 60182 

(c)(l)(i),  (11),  (3)  introductory 

text,  (d)(1)  and  (2)  revised 63891 

Heading,  (c)(l)(vl),  (vli), 
(1)(1)(1),  (ill),  (2)(xiv)  intro- 
ductory text,  (G)  and 
(j)(7)(iv)  revised; 

(h)(2)(i)(A)(#)  removed; 

(h)(2)(i)(A)(5)  redesignated  as 

(h)(2)(l)(A)(¥) 67760 

(c)(2)(iv)  revised 11168 

Heading  revised;  (a)  amended; 
(c)(4),  (d)(4),  (h)(l)(i)(D)  and 

(E)  added 30409 

679.60—679.65    (Subpart    F)    Re- 
moved  , 38502 

679.64  Revised 68231 

679  Tables  1  and  3  amended 60670 

Appendix  A  added 5845 

Appendix  A  correctly  des- 
ignated  8361 

Tables  3  and  10  amended 11168 

Table  2  amended 13011 

Tables  10  and  11  amended 13012 

Table  11  revised , 15335 

697.2  Amended;  interim 10155 

697.7  (c)  added;  Interim 10155 

Corrected 14042 


Proposed  Rules: 

14 64335 

3298.  38143 

17 52679.  54018,  54020.  54028.  55563. 

55774.  59334.  60676.  61953.  62276. 

63062.  64337.  64340.  64799.  64800. 

65237.  65783.  65787.  66325.  66583. 

67041.67324 

1418, 1948,  3301,  3863.  3877,  4207.  4608, 

10817, 13819,  13825.  14060, 14414, 
14641,  14885,  14892,  15142,  15152. 
15158,  15164,  15808,  15813,  15820, 
16217,  16218.  16294,  17350.  17981, 
26764.  27255,  28343,  28963,  29367, 
30453,  31400,  31691,  31693,  32635. 
33033.  33034,  33901,  34142,  35183, 
36994,  38803,  40389 

18 5340 

20... .13748, 14415,  27548,  28343,  29518.  38700, 

40074,  40077 

21 15698,39553 

23 64347 

4613 

32 53773 

■ 40080 

36 ...; 13158 

100 66216 

7387,  40691 

216 55564.  61077 

39055 

217 


.24148 


222. 


59335 

1807,  11482,  13832, 19468,  30455 

226 62741.  66584 

; 4212,  4615,  11482, 11750,  11774,  23710, 

30455 
227 54018.  66325 

1807, 11482,  11750. 11774,  11798,  13832. 

19468,  23711,  30455,  33034 

229 65402 

285 54035.  63308 

16220,  17353,  20565 

300....„1812,  3693,  11401, 11649.  34356,  34624 

424 16955 

425 66325 

600.".".".".'.".".'.'l55774i59386!'65^ 

4618. 11402,  12427. 15375,  24522,  26570, 

30455 
622 53278. 55205.  58703.  65056.  68246 

1813,  6004,  23711,  24522.  29688,  30174, 

30176,  30465,  34842 
630 54035.  63308 

31710 

642 53281 

644 54035.  63308 

17353.  19235,  20565 
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648 53589.  54427.  5521 1.  55S49.  60676. 

62543.  63064.  63309.  65055.  66844 

466.  2651.  6510.  6699.  6701.  9500.  9771. 

13028.  25442.  27256.  27550.  31713. 
34358.  35560.  40092 

654      20162.  26765 

658 40253 

660 « 55212.  66049.  67610 


2195.  3532.  13833.  14675.  19878,  27035. 

29689.  30180.  31406.  35184,  38144, 

39064 

ff78 54035.  63308.  35561 

679 59844.  60060.  60682.  62545.  63690. 

65402,  65635.  65638.  65644.  67041 

2654,  5777.  8387,  10583.  13161,  15376, 

16223,  18863,  23261,  23712,  39065 
697 18178 


I 
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TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 


1997 

62  FR  Page 

51367-51591 Oct.  1 

51593-51757 2 

51759-52003 3 

52005-52224 6 

52225-52469 7 

52471-52651 8 

52653-52927 9 

52929-53221 10 

53223-53527 14 

53529-53710 15 

53711-53928 16 

53929-54338 17 

54339-54568 20 

54569-54756 21 

54757-55139 22 

55141-55327 23 

55329-55493 24 

55495-55724 27 

55725-56048 28 

56049-58620 29 

58621-58874 30 

58875-59273 31 

59275-59557 Nov.  3 

59559-59771 4 

59773-59990 5 

59991-60154 6 

60155-60449 7 

60451-60635 10 

60637-60762 12 

60763-60993 13 

60995-61205 14 

61207-61432 17 

61433-61618 18 

61619-61896 19 

61897-62237 20 

62239-62494 21 

62495-62686 24 

62687-62944 25 

62945-63246 26 

63247-63439 28 

63441-63625 Dec.  1 

63627-63823 2 

63825-64130 3 

64131-64261 4 

64263-64509 5 

64511-64675 8 

64677-65003 9 

65005-«5195 10 

65197-65308 11 

65309-65592 12 

65593-65739 15 

65741-65990 16 

65991-66250 17 

66251-66493 18 

66495-66811 19 

66813-66971 22 

66973-67256 23 


67257-67547 24 

6754»-€7692 29 

67693-68138 30 

68139-68530 31 

1998 

63  FR  Page 

1-137 Jan.  2 

139-397 5 

399-653 6 

655-1060  7 

1051-1320 8 

1321-1733 9 

1735-1887 12 

1889-2133 13 

2135-2304 14 

2305-2591 15 

2593-2871 16 

2873-3016 20 

3017-3246 21 

3247-3445 22 

3447-3633 23 

3635-3790 26 

3791-4160 27 

4151-4364 28 

4366-4652 , 29 

4553-5222 30 

5223-5445 Feb.  2 

5447-5720 3 

5721-5857 4 

5859-6043 6 

6045-6468 6 

6469-6625 9 

6627-6837 10 

6839-7056 11 

7057-7277 „ 12 

7279-7637 13 

7639-8066 17 

8057-8340 18 

8341-3558 19 

8559-8833 20 

8835-9083 23 

9085-9397 , 24 

9399-9718 25 

9719-9923 26 

9925-10122  27 

10123-10287 „ Mar.  2 

10289-10490 3 

10491-10742 4 

10743-11097 5 

11099-11357 6 

1135^11679 9 

11681-11818 10 

1181&-11984 11 

11985-12381 12 

12383-12602 13 

12603-12975 16 

12977-13110 17 

13111-13327 18 

13329-13480 19 


u 

13481-13771  ... 

13773-14018  ... 

1401^14327  ... 

14329-14699  ... 

14601-14801  ... 

14803-15068  ... 

15069-16272  ... 

15273-15738  .., 

15739-16084  ... 

16085-16386  ... 

16387-16668  .. 

1666»-16876  .. 

16877-17047  .. 

17049-17306  .. 

17307-17665  .. 

17667-17930  .. 

17931-18115  .. 

18117-18306  .. 

18307-18815.. 

18817-19166  .. 

19167-19378  .. 

19379-19650  .. 

19651-19793  .. 

19795-20062  .. 

20053-20294.. 

20295-20512  .. 

20513-20684  .. 

23195-23368  .. 

23369-23642. 

23643-24096  . 

24097-24381  . 

24383-24737  . 

24739-24910  . 

24911-25152  . 

25153-25386. 

25387-25746  . 

25747-26061  . 

26063-26419. 

26421-26709  . 

26711-26954  . 

26955-27192  . 

27193-27437  . 

2743&-27661  . 

27663-27814  . 

27815-28216  , 

28217-28473  . 

28475-28888 
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13481-13771  , 

13773-14018  . 

14019-14327 

14329-14599 

14601-14801 

14803-15068 

15069-15272 

15273-15738 


20 
23 
24 
25 
26 
27 
30 
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1573^-16084 Apr.  1 

16085-16386  . 
16387-16668  . 
1666»-16876  . 
16877-17047  . 
17049-17305  . 
17307-17665  . 
17667-17930  . 
17931-18115  . 
18117-18306  . 
18307-18815. 
18817-19166  . 
19167-19378  . 
19379-19650  . 
19651-19793  . 
19795-20052  , 
20053-20294. 
20295-20512  . 
20513-20684 
23195-23368 
23369-23642 
23643-24096 


2 
3 
6 

7 
8 
9 
10 
13 
14 
15 
16 
17 
20 
21 
22 
23 
24 
27 
28 
29 
30 
24097-24381 May  1 


28889-29088 ^ 

29089-29337 28 

29339-29528 29 

29529-29932 June  1 


24383-24737  . 
24739-24910  . 
24911-25152  . 
25153-25386. 
25387-25746  . 
25747-26061  . 
26063-26419. 
26421-26709  . 
26711-26954  . 
26955-27192  , 
27193-27437  , 
27439-27661  . 
27663-27814 
27815-28215 
28217-28473 
28475-28888 


4 

5 

6 

7 

8 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

26 


29933-30097. 

30099-30364. 

30365-30576. 

30577-31096 . 

31097-31329  . 

31331-31589  . 

31581-31886  . 

31887-32107  . 

32109-32592. 

32593-32699. 

32701-32963  . 

3296&-33230. 

33231-33522  . 

33523-33832. 

33833-34117. 

34119-34254. 

34255-34547. 

34549-34775  , 

34777-35116 

35117-35498 

35499-35785 


2 
3 
4 

5 
8 
9 
10 
U 
12 
16 
16 
17 
18 
19 
22 
23 
24 
25 
26 
27 
30 


35787-36149 July  1 


36151-36338  . 
36339-36539  . 
36541-36829  . 
36831-37057  . 
37059-37242  . 
37243-37474  . 
37475-37754  . 
37755-38071  . 
38073-38275  . 
38277-38549  . 
38461-38735  . 
38737-39013  . 
39015-39207  . 
39209-39474. 
39475-39695. 
39697-40006. 
40007-40166. 
40167-40356 
40357-40626 
40631^M)807 
40805-41175 


2 

6 

7 

8 

9 
10 
13 
14 
15 
16 
17 
20 
21 
22 
23 
24 
27 
28 
29 
30 
31 
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LSA-USt  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regrulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Boldface  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldface  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

,n£^Ho*  ^'^^^  reference  from  this  publication  using  the  volume  number  (62  FR  for 
k^rJ,  °^  ^^  ^°^  ^^^^  *"^  ^^®  P*^^  number.  Example:  24727  in  bold  cite  as  62  FR 
24727.  For  your  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  Is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
?t^^®?i,^^T®T  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
^J^^y^^  ^°^  ^^^^^^  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28^1;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  Identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 


INDEXES 

An  INDEX  to  the  daily  Federal  Register  Is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA,  assisted  by  Brian  Swidal.  The  LSA 

hm  ?Kr??JTn^T^c'^f'",'*^u  ^^^®o^**lll,°IoS?y™°°<^  ^-  Mosley.  assisted  by  Jim  Hemp- 
hill. INQUIRIES,  telephone  202-523-^5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Raymond  A.  Mosley,  Director,  Office  of 
.  \S^ti^L^^^^^^^'  National  Archives  and  Records  Administration,  Washing- 
ton, DC  20408  or  e-mail  lnfo(@fedreg.nara.gov. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Complete  CFR  Set) 


TItie 

1  2  C2  RgsgtvgcJ) 

3(1997  Compilation  and  Ports  100  and  101) 

4 

5  Ports: 

1-699 

700-1199  

1200-End,  6  (6  Reserved)  

7  Ports: 

1-26 

27-52  

53-209 

210-299  

300-399  

400-699  • •• 

700-899  

900-999  

1000-1199  

1200-1599  

1600-1899  

1900-1939  

1940-1949  ; 

1950-1999  

2000-End  

8 

9  Ports: 

1-199  

200-End  

10  Ports: 

0-50 

51-199 

200-499  

500-End  

11   

12  Ports: 

1-199  

200-219  

220-299 

300-499  

500-599  

600-End  

13  

14  Ports: 

1-59 

60-139 

140-199  

200-1199 

1200-End 

15  Ports: 

0-299  

300-799  

800-Bnd  


Stocic  Number 


Price 


Revision 
Dole 


(869-034-00001-1)  5.00  Man.  1, 

(869-034-00002-9)  19.00  i  Jan.  1,  1998 

(869-034-00003-7)  7.00  » Jan.  1. 1998 

(869-034-00004-5)  35.00  Jan.  1,  1998 

(869-034-00005-3)  26.00  Jan.  1.  1998 

(869-034-00006-1)  39.00  Jan.  1.  1998 

(869-034-00007-0)  24.00  Jan.  1,  1998 

(869-034-00008-8)  30.00  Jan.  1,  1998 

(869-O34-00009-6)  20.00  Jan.  1,  1998 

(869-034-00010-0)  44.00  Jan.  1,  1998 

(869-034-00011-8)  24.00  Jan.  1,  1998 

(869-034-00012-6)  33.00  Jan.  1,  1998 

(869-034-00013-4)  30.00  Jan.  1,  1998 

(869-034-00014-2)  39.00  Jan.  1. 1998 

(869-034-00015-1)  44.00  Jan.  1,  1998 

(869-034-00016-9)  34.00  Jan.  1,  1998 

(869-034-00017-7)  58.00  Jan.  1.  1998 

(869-034-00018-5)  18.00  Jan.  1,  1998 

(86M»4-00019-3)  33.00  Jan.  1,  1998 

(869-034-00020-7)  40.00  Jan.  1,  1998 

(869-034-00021-5)  24.00  Jan.  1.  1998 

(869-034-00022-3)  33.00  Jan.  1,  1998 

(869-034-00023-1)  40.00  Jan.  1,  1998 

(869-034-00024-0)  33.00  Jan.  1,  1998 

(869-034-00025-8)  39.00  Jan.  1.  1998 

(869-034-00026-6)  32.00  Jan.  1,  1998 

(869-034-00027-4)  31.00  Jan.  1,  1998 

(869-034-00028-2)  43.00  Jan.  1.  1998 

(869-034-00029-1)  19.00  Jan.  1,  1998 

(869-O34-0003O-4)  17.00  Jan.  1. 1998 

(869-034-00031-2)  21.00  Jan.  1.  1998 

(869-034-00032-1)  39.00  Jan.  1.  1998 

(869-034-00033-9)  -^.00  Jan.  1. 1998 

(869-034-00034-7)  24.00  Jan.  1,  1998 

(869-034-00035-6)  ....T...   44.00  Jan.  1, 1998 

(869-034-00086-3)  23.00  Jan.  1.  1998 

(869-034-00037-1)  47.00  Jan.  1, 1998 

(869-034-0003^-0)  40.00  Jan.  1.  1998 

(869-034-00039-8)  16.00  Jan.  1,  1998 

(869-034-00040-1)  29.00  Jan.  1. 1998 

(869-034-00041-0)  23.00  Jan.  1. 1998 

(869-034-00042-8)  22.00  Jan.  1.  1998 

(869-O34-O0O43-6)  33.00  Jan.  1. 1998 

(869-OS4-00044-4)  23.00  Jan.  1, 1998 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Compiete  CFR  Set) 


ni* 


Stocic  Number 


16  Ports: 

0-999  (869-034-00045-2) 

1000-End  , (869-034-00046-1) 

17F>arts: 

1-199  (869-034-«)04a-7) 

200-239 (869-034-00049-5) 

240-End  (869-034-00050-9) 

18  Ports: 

1-399  , (869-034-00051-7) 

400-End  (869-034-00052-5) 

19  Ports: 

1-140  (869-034-00053-3) 

141-199  (869-034-00054-1) 

20O-End  (869-034-O0055-O) 

20  Ports: 

1-399  (869-034-00056-8) 

400-499  (869-034-00057-6) 

500-End (869-034-00058-4) 

21  Ports: 

1-99  (869-034-00059-2)  , 

100-169  (869-034-0006O-6)  . 

170-199  (869-034-00061-4)  . 

200-299  (869-034-00062-2)  . 

300-499  (869-034-00063-1)  . 

500-599  (869-O34-00064-9)  . 

600-799  (869-034-00065-7)  . 

800-1299 (869-034-0006&-5)  . 

1300-End  (869-034-00067-3)  . 

22  Ports: 

1-299  (869-034-00068-1)  . 

30O-End  (869-034-00069-0)  . 

23 (869-034-00070-3)  . 

24  Ports: 

0-199  (869-034-00071-1)  . 

200-499 (869-034-00072-0)  . 

500-699 (869-034-00073-8)  . 

■700-1699 (869-034-00074-6)  . 

1700-End  (869-034-00075-4)  . 

25 (869-O34-00076-2)  . 

26  Ports: 

§§1.0-1-1.60 (869-034-00077-1)  ., 

§§1.61-1.169  (869-034-0007fr-9)  .. 

§§1.170-1.300 , (869-O34-O0079-7)  ., 

§§1.301-1.400  (869-034-00080-1)  ., 

§§1.401-1.440 (869-034-00081-9)  - 


Price 


30.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.00 

34.00 
33.00 
15.00 

29.00 
28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 

41.00 
31.00 
25.00 

32.00 
28.00 
17.00 
45.00 
17.00 
42.00 

26.00 
48.00 
31.00 
23.00 
39.00 


il.44M.500  (869-034-00082-7)  29.00 


§§1.501-1.640 (869-034-00083-5) 

§§1.641-1.850 (869-034-00084-3) 

§§1.851-1.907  (869-O34-00085-1) 

§§1.908-1.1000  (869-034-0008&-0) 

§§1.1001-1.1400 (869-034-00087-«) 

§§1.1401-End  (869-034-00088-6) 

2-29 (869-034-00089-4) 


27.00 
32.00 
36.00 
35.00 
38.00 
51.00 
36.00 


Itovision 
Dote 


Jan.  1, 1998 
Jan.  1, 1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1.  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1. 1998 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


TM* 


Stock  Number 


Price 


30_39            ,                    (869-034-00090-8)  25.00 

4(149  (869-034-00091-6)  16.00 

50_299 ■""      (869-034-00092-4)  19.00 

300_499' (869-034-00093-2)  34.00 

500-599  (869-O34-O0094-1)  10.00 

60O-End"!"!!!*. (869-034-00095-9)  9.00 

27  Portr  ^„  ^ 
i_199                               (869-034-00096-7)  49.00 

200-End ".!!!!!!!"! (869-034-00097^) n.oo 

28  Ports:.  „^  ^ 

0.42                                        (869-034-00098-3)  36.00 

^i-end'ZZ'.ZZZ (869-032-00099-9)  30.00 

n  99                                 (869-034-00100-9)  26.00 

100-^' (869-034-O0101-7)  12.00 

500-899  (869-034-00102-5)  40.00 

900-1899' (869-034-O0103-3)  20.00 

1900-1910"(§§r96b  to  1910.999) (869-032-00104-9)  43.00 

1910  (§§1910.1000  to  end)  (869-032-00105-7)  29.00 

1911-1925                         (869-032-00106-5)  19.00 

1926           ""                         (869-032-O0107-3)  31.00 

1927-End".!'.!!".!'. (869-032-00108-1)  40.00 

30  Ports: 

i_199                                   (869-034-O0109-2)  33.00 

200-699' (869-032-00110-3)  28.00 

lOO-EniZ'Z'.'.'."'. (869-032-00111-1)  32.00 

31  Ports: 

0-199                               (869-034-00112-2)  20.00 

200-En(i"!!*.!'.! (869-032-00113-8)  42.00 

32  Ports: 

•1-39.  Vol.  I 15.00 

1-39.  Vol.  n 1900 

1-39  Vol  in                     lo.uu 

1-190                             (869-032-00114-6)  42.00 

191_39^' (869-032-00115-4)  51.00 

400-629  (869-032-00116-2)  33.00 


Revision 
Dole 

Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1,  1998 

Apr.  1.  1998 
6  Apr.  1.  1997 

July  1. 1998 
July  1, 1997 

July  1,  1998 
July  1.  1998 
July  1.  1998 
July  1.  1998 
July  1.  1997 
July  1. 1997 
July  1.  1997 
July  1. 1997 
July  1.  1997 

July  1, 1998 
July  1.  1997 
July  1,  1997 

July  1,  1998 
July  1.  1997 


(869-032-00117-1)  22.00 

(869-032-00118-9)  28.00 

(869-O32-00119-7)  27.00 


630-699 

700-799 :nr.^ 

800-End  

1_124  (869-032-W120-1)  27.00 

125-199' (869-032-00121-9)  36.00 

200-End  "!'.'.!!!".!!.» (869-034-00122-0) 30.00 

34  Ports: 

1_299  (869-O32-00123-5)  28.00 

300-399" (869-032-00124-3)  27.00 

400-End (869-032-00125-1)  44.00 

35  '""'", (869-032-00126-0)  15.00 

36  Ports 

1_199 (869-034-00127-1)  20.00 

200-299" (869-032-00128-6) 21.00 

300-End !"'." (869-032-00129-4)  34.00 

37  (869-O32-00130-8)  27.00 


2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 


1.1984 
1.1984 
1.1984 
1,1997 
1.1997 
1.1997 
1,1997 
1.1997 
1,1997 


July  1.  1997 
July  1. 1997 
July  1. 1998 

July  1.  1997 
July  1, 1997 
July  1.  1997 
July  1,  1997 

July  1.  1998 
July  1, 1997 
July  1. 1997 
July  1. 1997 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 


Stock  Number 


Price 


38  Ports: 

0-17 (869-034-00131-9) 

1&-End  (869-032-00132-4) 

39  (869-034-O0133-5) 

40PartK 

1-49  (869-032-00134-1) 

50-51  (869-032-00135-9) 

52  (52.01-52.1018) (869-032-00136-7) 

52  (52.1019-End) (869-032-00137-5) 

53-59  (869-032-00138-3) 

60  (869-032-00139-1) 

61-62 (869-032-00140-5) 

63-71  (869-032-00141-3) 

64-71  (869-034-00142-4) 

72-80 (869-032-00142-1) 

81-85 (869-032-00143-0) 

86  (869-032-00144-8) 

87-135  (869-032-00145-6) 

136-149  (869-032-00146-4) 

150-189  (869-032-00147-2) 

190-259 (869-032-00148-1) 

260-266  (869-032-00149-9) 

266-299  (869-032-00150-2) 

300-399  (869-032-00151-1) 

400-424  (869-032-00152-9) 

425-699 (86^-032-00153-7) 

700-789  _ (86^-032-00154-5) 

790-End  (869-O32-O0155-3) 

41  Cliopters: 

1.  1-1  to  1-10  

1,  1-11  to  Appendix,  2  (2  Reserved)  

3-6  

7  

8  

9  

10-17  

18,  Vol.  I,  Parts  1-5 

18,  Vol.  II,  Parts  6-19 

18,  Vol.  Ill,  Parts  20-52  

19-100  

1-100  (869-034-^157-2)" 

101  (869-032-00157-0)  . 

102-200  (869-032-00158-8)  . 

201-End (869-032-00159-6)  . 

42  Ports: 

1-399  (869-032-00160-0)  . 

400-429  (869-O32-00161-8)  . 

430-End  (869-032-00162-6)  . 

43  Ports: 

1-999  (869-O32-00163-4)  . 

1000-«nd , (869-032-00164-2)  . 


45  Ports: 


...  34.00 
...  38.00 
...       23.00 

..       31.00 

..       23.00 

..      27.00 

..      32.00 

..       14.00 

..      52.00 

..       19.00 

..       57.00 

11.00 

35.00 

32.00 

50.00 

40.00 

35.00 

..       32.00 

22.00 

..       29.00 

24.00 

27.00 

33.00 

40.00 

38.00 

19.00 

13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

..       13.00 

13.00 

13.00 

13.00 

13.00 

36.00 

17.00 

15.00 

32.00 
35.00 
50.00 

31.00 
50.00 
(869-032-00165-1)  31.00 


Revision 
Dote 


July  1,  1998 
July  1,  1997 
July  1,  1998 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
5  July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,1997 
1,  1997 
1,  1998 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1.  1997 
1.  1997 
1,  1997 
1.  1997 
1,  1997 
1,1996 
1,  1997 
1,  1997 
1.1997 

1,  1984 
1,  1984 
1.  1984 
1,  1984 
1,  1984 
1,1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1,1998 
1,  1997 
1.  1997 
1,  1997 


Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(ComprMng  a  Complete  CFR  Set) 


Tito 


Stock  Number 


Price 


l_19g  (869-032-00166-9)  30.00 

2oo_499' (869-032-00167-7)  18.00 

500.1199 (869-032-00168-5)  29.00 

1200-End""."'.'.'.'.!'.".".'.'.! (869-032-00169-3)  39.00 

1_40      *  (869-O32-0017O-7)  26.00 

41_69' „ (869-032-00171-5)  22.00 

70_89  (869-032-00172-3)  11.00 

90_i39 (869-032-00173-1)  27.00 

140_i55' (869-032-00174-0)  15.00 

156_165  (869-032-00175-8)  20.00 

166_i99  (869-032-«)17&^)  26.00 

20(M99  -     (869-032-00177-4)  21.00 

50o_End'"'.!!!'.".!!!r.!l (869-O32-O017ft-2)  17.00 

47  Ports: 
0_i9  (869-032-00179-1)  34.00 

20-39' '      (869-032-00180-4)  27.00 

40_69  ' " (869-032-00181-2)  23.00 

70_79  (869-032-00182-1)  33.00 

80-End""!!!!"!"*"*".". (869-032-00183-9)  43.00 

48  ChODters: 
1  (Parte  1-51)  -■ (869-032-00184-7)  53.00 

1  Parte  52-99)::;.'. (86^-032-00185-6)  29.00 

2  (Parte  201-299) (869-032-00186-3)  ........  35.00 

oi  (86&-032-00187-1)  29.00 

7,4 (869-032-00188-0)  32.00 

ic_28' ' (869-032-00189-«)  33.00 

29-End"'.!!!".!!!m.'. (869-032-00190-1)  25.00 

49  Ports: 

?  99  (869-032-00191-0)  31.00 

lOO-iss' (869-032-00192-8)  50.00 

106_i99  (869-032-00193-6)  11.00 

200-399  (869-032-00194-4)  43.00 

400-999  "... (869-032-00195-2)  49.00 

1000-1199' (869-032-00196-1)  19.00 

1200-End  "'ZZZ. (869-032-00197-9)  14.00 

??iS^"  (869-032-00198-7)  41.00 

20(L599' (869-032-00199-5)  22.00 

600-End"*.".'.".!'.".".! (869-032-00200-2)  29.00 

CFR  index  OTKJ  FlruHngs  Aids  (869-034-00049-6)  46.00      Jan.  1.  1998 

Complete  1998  CFR  set 95l°0  ^^® 

MIcroAche  CFR  Edition: 

Subscription  (mailed  as  issued)  

Individual  copies 

Complete  set  (one-time  mailing)  - 

Complete  set  (one-time  mailing)  

iBecause  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 


Revision 

Dote 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

199*/ 

Oct. 

1997 

Oct. 

199"/ 

Oct. 

199*/ 

Oct. 

199"/ 

Oct. 

1997 

Oct. 

199'/ 

Oct. 

1997 

Oct. 

1997 

Oct. 

199*/ 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

,1997 

Oct. 

,1997 

Oct. 

,1997 

Oct. 

,1997 

Oct. 

,1997 

Oct. 

,1997 

Oct. 

.1997 

Oct. 

,1997 

Oct, 

.1997 

Oct 

.1997 

Oct 

.1997 

Oct 

.1997 

Oct 

.1997 

247.00 

1998 

1.00 

1998 

247.00 

1997 

264.00 

1996 

8 

2The  July  1, 1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
parts. 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49,  consult  the  11  CFR  volumes  issued  as  of  July  1, 1984,  containing  those 
chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  to  March  31,  1997.  The  CFR  volume  issued  April  1,  1990,  should  be  retained. 

5No  amendments  were  promulgated  during  the  period  October  1, 1995  to  Septem- 
ber 30, 1996.  The  CFR  volume  issued  October  1, 1995  should  be  retained. 

6No  amendments  to  this  volume  were  promulgated  during  the  period  July  1, 1996 
to  June  30,  1997.  The  volume  issued  July  1,  1996,  should  be  retained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 
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Other  Related  Put}liccitions 


Title  P^ce 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA) • 607.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 555.00 

Individual  copies  8.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription 27.00 

Federal  Register  Index: 

Yearly  subscription  •—     25.00 

CFR  Index  and  Finding  Aids  45.00 


Revision  Date 


daily 


1997 


TITLE  1 

No  am 
publishc 
since  Ja 


1 

The  U 
gaps  in 
regulate 

Tl' 
P 

Executr 

Apr.  3, 
PLC 

Dec.  9, 
PLC 

July  2, 
PLC 
Revol 


Corre 
July  2, 

PLC 
Oct.  29, 

PL( 
Nov.  23 

PL( 
Apr.  16 

PL( 
Apr.  19 

PLC 
Oct.  18 

PL( 
Oct.  22 

PL( 
Dec.  14 

PL( 
Dec.  17 

PL( 
Jan.  29 

PLi 
Feb.  18 

PL 
July  1, 

PL 
July  1( 

PL 
July  2' 

PL 
Oct.  22 

PL 


AUGUST  1998  H 

CHANGES  JANUARY  2,  1998  THROUGH  AUGUST  31,  1998 


TITLE  1 -GENERAL  PROVISIONS 

No  amendments  to  1  CFR  have  been 
published  in  the  Federal  Register 
since  January  1, 1998. 

TITLE  2-[RESERVEDl 

The  term  "reserved"  is  used  to  fill  in 
gaps  in  CFR  numbering.  There  is  no 
regulatory  text  to  this  title. 

TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Executive  Orders 

Apr.  3,  1847  Revoked  in  part  by 

PL0  7363 42061 

Dec.  9,  1852  Revoked  in  part  by 

PL0  7353 42061 

July  2,  1910  Revoked  in  part  by 

PLO  7324 17014 

Revoked  in  part  by  PLO  7326 

19745 

Corrected 24189 

July  2,  1910  Revoked  in  part  by 

PLO  7332 30250 

Oct.  29,  1910  Revoked  in  part  by 

PLO  7310 25231 

Nov.  23,  1911  Revoked  in  part  by 

PLO  7332 30260 

Apr.  16,  1912  Revoked  in  part  by 

PLO  7324 17014 

Apr.  19,  1912  Revoked  in  part  by 

PLO  7330 26516 

Oct.  18,  1912  Revoked  in  part  by 

PLO  7352 41862 

Oct.  22,  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.  14,  1912  Revoked  in  part  by 

PLO  7352 41862 

Dec.  17,  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29,  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  1,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  24,  1913  Revoked  in  part  by 

PLO  7330 26516 

Oct.  22,  1913  Revoked  in  part  by 

PLO  7324 17014 


Jan.  13,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  25,  1914  Revoked  in  part  by 

PLO  7324 17014 

Revoked  by  PLO  7355 45860 

Mar.  21,  1914  Revoked  in  part  by 

PLO  7330 26516 

Apr.  21,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  11,  1915  Revoked  in  part  by 

PLO  7338 30774 

Feb.  23,  1915  Revoked  in  part  by 

PLO  7324 17014 

May  4,  1915  Revoked  in  part  by 

PLO  7317 7824 

Sept.  1,  1915  Revoked  in  part  by 

PLO  7324 17014 

Feb.  19,  1916  Revoked  in  part  by 

PLO  7330 26516 

Aug.  2,  1916  Revoked  in  part  by 

PLO  7330 26516 

Oct.   13,   1916  Revoked  by  PLO 

7334 29426 

Aug.   16.  1917  Revoked  by  PLO 

7350 41587 

Dec.   12,   1917  Revoked  by  PLO 

7327 29426 

Feb.  25.  1919  Revoked  in  part  by 

PLO  7330 26516 

Oct.  27,  1920  Revoked  in  part  by 

PLO  7330 26516 

Apr.  17,  1926  Revoked  in  part  by 

PLO  7332 30250 

Modified  and  revoked  in  part 

by  PLO  7356 45858 

Mar.  9,  1927  Revoked  in  part  by 

PLO  7330 26516 

Feb.  14,  1933  Revoked  in  part  by 

PLO  7330 26516 

Mar.  3,  1933  Revoked  in  part  by 

PLO  7330 26516 

Nov.  16.  1933  Revoked  in  part  by 

PLO  7330 26516 

June  15.  1934  Revoked  in  part  by 

PLO  7330 .26516 

1819  See  Department  of  the  Inte- 
rior notice  of  June  8,  1998 32676 

9080  Amended  by  EO  13082 26709 

9981  See  Proclamation  7108 38073 

10692  See  EO  13082 26709 

11478  Amended  by  EO  13087 30097 

11590  See  by  EO  13087 30097 

11958  Amended  by  EO  13091 36153 

12106  See  EO  13087 30097 

12163  Amended  by  EO  13091 36153 

12377  See  EO  13082 26709 
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LSA-LIST  OF  CFR  SEaiONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  AUGUST  31.  1998 


TITLE  3      Executive  Orders— Con. 

12473  See  EO  13086 30065 

12484  See  EO  13086 30065 

12550  See  EO  13086 30097 

12586  See  EO  13086 30097 

12656  Amended  by  EO  13074 7277 

12708  See  EO  13086 30097 

12767  See  EO  13086 30097 

12808  See  Notice  of  May  28,  1998 

29527 

12810  See  Notice  of  May  28, 1998 

29527 

12831  See  Notice  of  May  28,  1998 

29527 

12846  See  Notice  of  May  28,  IMS 

29527 

12865  See  EO  \^i..SZZZZZZ....Min 

12888  See  EO  13086 30097 

12934  5ee  Notice  of  May  28,  1998 

29527 

12936  See  EO  13086 30097 

12938  Amended  by  EO  13094 40801 

12947  5ee  Notice  of  Jan.  21,  1998 

3445 

Amended  by  EO  13099 45167 

12957  See  Notice  of  Mar.  4,  1998 

11099 

12959  See  Notice  of  Mar.  4,  1998 

12960  5ee  EO  13M6. 30097 

13059  See  Notice  of  Mar.  4,  1998 

11099 

13010  Amended  by  EO  13077 12381 

13035  Amended  by  EO  13092 40167 

13061  Amended  by  EO  13093 40357 

See  Proc.  7112 41949 

13072 , 6041 

13073 6467 

13074 7277 

13075 9085 

13076 9719 

13077 12381 

13078 13111 

13079 17309 

13080 17667 

Amended  by  EO  13093 40357 

See  Proc.  7112 41949 

13081 24385 

13082 26709 

13083 27651 

See  EO  13084 27655 

Suspended  by  EO  13095 42565 

13084 27655 

See  EO  13083 27651 

13085 29335 

13086 30066 

13087 30097 


13088 32109 

13089 32701 

13090 36151 

13091 36153. 

13092 40167 

13093 40357 

See  Proc.  7112...... 41949 

13094 40803 

13095 42565 

13096 42681 

13097 43065 

13098 44771 

13099 45167 

13100 45661 

Proclamations 

6641  Modified  by  Proc.  7113 41951 

7062 2871 

7063 


.3243 
.3245 
.4553 
.5717 


7064 

7065 .'. 

7066 

7067 5719 

7068 10289 

7069 10487 

7070 10489 

7071 10741 

7072 11983 

7073 12973 

7074 12975 

7075 


7076 

7077 

7078 

7079 18111 

7080 18115 

7081 


.16385 
.16667 
.16875 
.17307 


18811 

19167 

19795 

20051 

20293 

20511 

23369 

7088 24383 

7089 25145 

7090 25147 

7091 25149 

7092 25151 

7093 


7082. 
7083. 
7084. 
7085. 
7086. 
7087. 


.26415 
.26711 
.27191 
.27663 


7094 

7095 

7096 

7097 27813 

7098 28887 

7099 28889 

7100 30099 


AUGUST  1998 
CHANGES  JANUARY  2.  1998  THROUGH  AUGUST  31.  1998 
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7101 30101 

7102 a0103 

7103 30859 

7104 :.... 31591 

7105 33229 

7106 33833 

7107 36531 

7108 38073 

7109 39475 

7110 40363 

7111 40355 

7112 41949 

7113...: 41951 

7114 42563 

7115 43061 

7116 45165 

7117 45931 

Administrative  Orders 

Memorandums: 

March  5, 1998 12377 

June  1,  1998 31885 

July  8.  1998 38277 

Notices:  _ 

Jan.  2,  1998 653 

Jan.  21.  1998 3445 

Feb.  25.  1998 9923 

Mar.  4.  1998 11099 

May  18. 1998 27661 

May  28.  1998 29527 

May  30.  1998 30363 

July  28.  1998 41175 

Aug.  13.  1998 44121 

Presidential  Determinations: 

No.  96-7  of  Dec.  27,  1995  See  No- 
tice of  May  28. 1998 29527 

No.  98-9  of  Jan.  6. 1998 3635 

No.  98-10  of  Jan.  12.  1998 3447 

No.  98-12  of  Jan.  28.  1998 6469 

No.  98-13  of  Jan.  30.  1998 5857 

No.  98-14  of  Feb.  9.  1998 9399 

No.  98-15  of  Feb.  26.  1998 12937 

No.  98-16  of  Mar.  4.  1998 13109 

No.  98-17  of  Mar.  9.  1998 14329 

No.  9&-18  of  Mar.  9.  1998 14331 

No.  98-19  of  Mar.  13.  1998 14019 

No.  98-20  of  Apr.  3,  1998 18815 

No.  9a-21  of  Apr.  18.  1998 26419 

No.  98-22  of  May  13.  1998 27665 

No.  98-23  of  May  23.  1998 30365 

No.  98-24  of  May  29,  1998 31879 

No.  98-25  of  May  30.  1998 31881 

No.  98-26  of  June  3. 1998 32705 

No.  98-27  of  June  3.  1998 32707 


No  98-28  of  June  3.  1998 32709 

No.  98-29  of  June  3. 1998 32711 

No.  98-30  of  June  15.  1998 34255 

No.  98-31  of  June  19. 1998 36149 

No.  98-33  of  July  15.  1998 39695 

TITLE  4-ACCOUNTS 

No  amendments  to  4  CFR  have  been 
published  in  the  Federal  Register 
since  January  1,  1996. 

TITLE  5- ADMINISTRATIVE. 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1—1199) 

251.101  (f)  revised 2306 

293.403  (b)(3)  amended 43867 

317.901  (c)(2)  revised;  interim 34258 

330  Authority  citation  revised 41387 

330.1101—330.1106      (Subpart     K) 

Added;  interim 41387 

335.103  (c)(3)(vii)  added;  interim 
34258 

351.506  Regulation  at  62  FR  10682 

confirmed 26422 

351.606  Regulation  at  62  FR  10682 

confirmed 26422 

351.608  Regulation  at  62  FR  10682 

confirmed 26422 

351.701  (c)(3)  revised 32694 

351.801  (a)(2)  revised 32694 

351.802  (a)(1)  revised 32595 

410.302  (f)  added 43867 

410.501  (a)  amended 16877 

532.201—532.285  (Subpart  B)  Ap- 
pendix C  amended;  interim 

..., 6472 

Appendix  B  amended;  interim 
15089 

551.104  Corrected 2304 

551.206  Corrected 2304 

551.208  (c)  heading  corrected 2304 

575.305  (d)  added;  interim 34121 

581  Authority  citation  revised 14757 

581.101  Revised 14757 

581.102  (d),  (e)  and  (f)  revised;  (k) 
added... 14757 

581.103  (a)(27).   (28),   (b)(14),   (15) 
and  (c)  revised;  (a)(29).  (b)(16) 

and  (17)  added 14758 

581.104  (j)  removed;  (k)  redesig- 
nated as  (j) 14758 

581.105  (a)  revised 14758 


14  LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1998  THROUGH  AUGUST  31,  1998 


TITLE  5     Chapter  l-Con. 

581.202  (a)  and  (b)  revised 14758 

581.303  (a)  revised 14759 

581.305  (d)  and  (e)  revised 14759 

581.402  Revised ...14759 

581.501  Revised .14759 

581  Appendix  A  revised 14759 

Appendix  B  revised 14777 

Appendixes  A  and  B  corrected 

34777 

582.305  (c)  and  (g)  revised;  (m) 

added 14737 

582.402  (a)  revised 14788 

582.501  Revised 14788 

733  Revised '..4558 

831  Authority  citation  revised 9401. 

17049 
831.108         Suspended         6-15-98 

through  10-1-99;  Interim 32596 

831.114       Added;       eff.       6-15-98 

through  10-1-99;  interim 32596 

831.201  (b)(1)  revised 9402 

831.1203  (a)(5)  revised 17049 

831.1204  Revised 17049 

842  Authority  citation  revised ...9402 

842.105  (b)  revised 9402 

842.205         Suspended         ^15-98 

through  10-1-99;  interim 32597 

842.213       Added;       eff.       6-1&-98 

through  10-1-99;  interim 32597 

844  Authority  citation  revised 17050 

844.201  (a)  and  (c)  revised 17050 

846  Heading  and  authority  cita- 
tion revised 33233 

846.701—846.726       (Subpart       G) 

Added 33233 

870  Authority  citation  revised 9402 

870.301  (c)  added 9402 

880  Added 10291 

890.101  (a)  amended 28891 

890.102  (g)  added 9402 

(c)(4)  removed;  (c)(5)  through 

(8)     redesignated     as     (c)(4) 

through  (7) 28891 

890.303  (b)  revised 28891 

890.501  (a)  and  (b)  revised;   in- 
terim  45934 

Chapter  ll-Merit  Systerm  Protec- 
tion Board  (Parts  1200-1299) 

1201.3  Regulations  at  62  FR  17044 

and  17045  confirmed 41179 

1201.31  (d)  revised 35500 

1201.37  Regulation  at  62  FR  17045 

confirmed 41179 

1201.41  (b)(7)  revised !!!!!!35500 


1201.55  Regulation  at  62  FR  17045 

confirmed 41179 

1201.111  Regulation  at  62  FR 
17045  confirmed;  (b)(6)  re- 
vised   41179 

1201.112  Regulation    at    62    Fr" 
17045  confirmed 41179 

1201.121—1201.148      (Subpart      D)"' 

Regulation  at  62  FR  48451 42686 

1201.125  (c)(2)  amended 42686 

1201.134  (b)  amended 42686 

1201.136  (b)  revised 42686 

1201.157  Amended 41179 

1201.163  Removed 41179 

1201.183  (a)(4)  and  (b)(3)  amended  ' 

41179 

1201.201—1201.205  (Subpart  H)  Re-'" 

vised 41179 

1209.3  Regulation  at  62  FR  {"{(m 
confirmed 41181 

1209.4  Regulation  at  62  FR  17048 
confirmed 41131 

1209.13  (Subpart  E)  Regulation  at 

62  FR  17048  confirmed 4118I 

Ct)apter  Ill-Office  of  Manage- 
ment and  Budget  (Parts 
1300-1399) 

1303  Authority  citation  revised 

20514 

1303.2  Revised 20514 

1303.3  Revised 20514 

1303.10  Revised 20514 

1303.20  Revised ...."20515 

1303.30  (d)  and  (e)  revised 20515 

1303.40  (f)  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (d)(3);  (c)  and  new 
(d)(3)  revised 20515 

Chapter  Vl-Federal  Retirement 
Thrift  Investment  Board  (Parts 
1600-1699) 

1605.2  (c)(5)  revised;  Interim 4366 

(c)(5)  revised 24380 

1605.4  (c)(1)  revised;  interim .....4366 

(c)(1)  revised 24381 

1631  Authority  citation  revised 

,^  ,•• 41708 

1631.4  (a)  revised..... 41708 

1631.6  (f)  and  (g)  added 41708 

1631.8  Revised 41703 

1631.10  Revised .......41708 

1631.11  (a)(4)  amended 41708  " 

1631.13  (c)  amended.... 41709 
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1631.14  (a)  and  (b)  amended 41709 

1631.18  Revised 41709 

1665.18  (f)  added 45391 

Chapter  XIV— Federal  Labor  Rela- 
tions Authority,  General  Coun- 
sel of  the  Federal  Lakx>r  Rela- 
tions Authority  and  Federal 
Service  Impasses  Panel  (Parts 
2400-2499) 

2420  Authority  ciUtion  revised 

2420.1  introductory  text  revised 

2421  Authority  citation  revised 


.46158 
.46158 
.46158 


2421.2  (a)  revised 46158 

2421.14  Revised 46158 

2422  Authority  citation  revised 

46158 

2422!34  (b)  revised ....46158 

2423  Authority  citation  revised 
46158 

2423.41  (c)  revised 46158 

2470  Authority  citation  revised 

46159 

2470.1  Revised 46159 

2470.2  (a)  revised 46159 

Chapter  XVI— Office  of  Govern- 
ment Ethics  (Ports  2600-2699) 

2610.102  Amended 13116 

2610.105  (b)(4)  and  (5)  amended; 
(b)(6)  added 13116 

2610.106  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b)  added; 

new  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.108  Heading  revised;  (a)  and 

(b)  amended 13116 

2610.201  (a)  and  (b)  introductory 

text  revised;  (f)  amended 13116 

2610.204  (a)  revised;  (c)  amended 

13116 

2634.302  (a)(2)  revised  and  stayed 

43068 

2634.601  (c)  removed;  (d)  redesig- 
nated as  (c) • 43068 

2634.906  Amended 15274 

2636  Heading  revised 43068 

2636.101  Revised „... 43068 

2636.102  (a)  amended 43068 

2636.103  (a)(2)(i)  revised 43068 

2636.104  (a)  amended;  (c)  and  (d) 
removed 43068 


2636.201—2636.2636.205  (Subpart  B) 

Removed 43069 

2636.302  Introductory  text 
amended;  (a)  and  (b)  removed 
43069 

2636.303  (b)(7)  revised;  (c)  con- 
cluding text  amended 43069 

Chapter  )0(V— Department  of  the 
Interior  (Port  3501) 

Chapter  XXV  Regulation  at  62 

FR  53718  confirmed 34258 

3501.101  (b)(3)  removed;  (b)(4)  and 
(5)  redesignated  as  (b)(3)  and 

(4) 34259 

3501.104  Heading  correctly  re- 
vised  20447 

3501.105  (b)(4)(ii)(E)  amended 34259 

3502.104  (a)  corrected 18501 

Chapter  XLVII— Federal  Trade 
Commission  (Port  5701) 

5701  Authority  citation  revised 

43070 

5701.102  Added 43070 

Proposed  Rules: 

293 ■ 15787 

300 13564 

351    26531.43640 

410 15787 

430 IWll 

532 34134 

534 19411 

550  18850.  35543,  39651 

630 43325 

890  446.  46180 

930 •8874 

1315 33000 

1631 29672 

1665 29674 

2400—2499  (Chap.  XIV) 16141 

2420.. 35882 

2421   36882,  45013 

2422 35882.  45013 

2423 35882 

2424 19413 

2429    19413,  45013 

2470....; 35882 

2472 35882 

2635 41476.45416 
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TITLE  6-[RESERVED] 

The  term  "reserved"  is  used  to  fill  in 
gaps  in  CFR  numbering.  There  is  no 
regulatory  text  to  this  title. 


TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  ttie  Secretary 
of  Agriculture  (Parts  0—26) 

2.28  (b)(17)  added 11101 

2.57  Heading  and  (a)  introduc- 
tory text  revised 36787 

6.25  (b)(l)(i)  and  (II)  suspended 13481 

6.20—6.36  (Subpart)  Appendix  3 

amended 5233 

Appendixes  1,  2  and  3  revised 

20517 

11.1—11.14  Desigmated  as 
11.1—11.14  (Subpart  A);  head- 
ing added 44773 

11.20—11.22  (Subpart  B)  Added 44773 

11.30—11.33  (Subpart  C)  Added 44774 

25  Revised;  interim 19114 

Ctiapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.901—28.917  (Subpart  D)  Au- 
thority citation  revised 33237 

28.909  (b)  revised 33237 

28.910  (a)  revised 33237 

28.911  (a)  amended 33237 

29  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

29.8001  Table  amended 29529 

31  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

32  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

36  Regiilations  at  62  FR  43430 

confirmed 35502 

51  Regulations  at  60  FR  62172 
confirmed 35502 

51.21  Revised 15277 

51.38  Re  vised 15277 

51.490  Revised;  interim 20522 

52  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

53  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 


54  Regulations  at  60  FR  62172  and 

82  FR  43430  confirmed 35502 

54.27  (a)  and  (b)  amended 32966 

56  Heading  revised. 13330 

Regulations  at  62  FR  43430  con- 
firmed  36502 

66.17  (a)(2)  and  (3)  removed;  new 

(a)(2)  through  (5)  added 13330 

56.36  Revised 13330 

56.37  Amended 13331 

56.40  (a)  revised 13331 

56.76  (e)(5)  amended 13331 

58  Regulations  at  60  FR  62172  and 

62  PR  43430  confirmed 35502 

59.5  Amended 45674 

59.28  (a)(1)  amended 45675 

59.50  Undesignated  center  head- 
ing and  section  added 45675 

59.132  Revised 45675 

59.134  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 45675 

59.410  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 45675 

59.690  Amended 45675 

59.760  Revised 45675 

59.915  Heading  revised;  (b)(8) 
amended;  (b)(9)  redesignated 
as  (b)(10);  new  (b)(9)  added 45675 

59.950  (a)(4)  through  (8)  redesig- 
nated as  (a)(5)  through  (9); 
new  (a)(4)  added 45675 

59.955  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (a)  redesignated 
in  part  as  (b);  new  (a)  revised 
...45675 

70  Regulations  at  62  FR  43430 

confirmed 36502 

Heading  revised 40628 

70.1  Amended 40628 

70.51  Revised 40628 

70.80  Table  amended 40630 

70.110  (b)  revised 40630 

91.37  (a)  Tables  1  through  8  and 

(b)  revised;  (d)  added 16372 

91.38  Revised 16374 

91.39  (a)  revised 16374 

91.40  (a)  revised 16375 

93.11  Amended 16376 

93.12  (b)(1)  revised 16375 

96.20  Re  vised 16375 

96.21  (a)  revised 16375 

160  Regulations  at  62  FR  43430 

confirmed 35602 
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Chapter  II— Food  and  Nutrition 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

Chapter  n  Heading  revised;  no- 
menclature change;  interim 
9727 

210.9  Regulation  at  62   FR  901 

confirmed;  (b)(20)  revised 9104 

210.19  Regvdation  at  62  FR  901 

confirmed;  (f)  revised 9104 

226.2  Regulation  at  62  FR  901 
confirmed;  amended.. 9104 

Amended;  interim 9727 

226.4   Regulation   at  62   FR  902 

confirmed 9104 

(e)  and  (f)  amended;  interim 9728 

226.6  Regulation  at  62  FR  902 
confirmed;  (f)(9)  amended 9104 

(c)(3)  and  (k)  introductory  text 
amended;  interim ...9728 

226.7  (h)  and  (j)  amended;  in- 
terim  9728 

226.12  (b)  through  (e)  removed; 
(a)  heading  and  new  (b) 
added;  interim 9728 

226.13  Regulation  at  62  FR  902 
confirmed 9104 

(d)(3)(ii)  and  (iii)  amended 9105 

226.14  Regulation  at  62  FR  903 
confirmed 9104 

226.15  Regulation  at  62  FR  903 
confirmed 9104 

(e)(3)  revised:  (f)  amended 9106 

226.16  (k)  added;  Interim 9729 

226.17  (b)(7)  amended;  interim 9729 

226.18  Regulation  at  62  FR  903 
confirmed 9104 

(b)(ll)  amended 9105 

(a)  introductory  text  revised; 

interim 9729 

226.23  Regulation  at  62  FR  903 

confirmed 9104 

(e)(l)(i)  and  (h)(6)  amended; 
(e)(l)(iv)  and  (h)(1)  revised; 
(e)(l)(vi)  added 9105 

(d).  (e)(l)(i)  and  (il)(F)  amend- 
ed; interim 9729 

275.3  Regulation  at  62  FR  37755 

eff.  8-13-98 37755 


Ctiapter  III— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  39215 

301  Clarification 25153 

301.45  (a)  amended;  interim 38280 

301.45-3  (a)  amended;  interim 25748. 

38280 
301.50-3  (d)  illustration  revised 

25155 

301.64  Regulation  at  62  FR  61214 

confirmed 12603 

301.64-3    Regulation    at    62    FR 

61214  confirmed 12613 

(c)  amended;  interim 43604.  44538 

301.78-3  (c)  amended;  interim 19652 

(c)  revised;  interim 19798.  20054 

(c)  amended;  interim 25750.  27440. 

31888.  43288.  44539,  44541.  44776. 

45393 
Regulation  at  63  FR  19652  con- 
firmed  41389 

301.80-2a  Revised;  interim 31602 

301.81-3  (e)  amended;  interim 4152, 

36156 

301.89-1  Amended 31599 

301.89-3  (f)  amended:  interim 1 

301.89-14  (f)(2)  amended;  (d),  (e) 
and  (f)  redesignated  as  (f).  (?) 
and  (h):  new  (d).  new  (e)  and 

(i)  added 1329 

301.89-15  Added 31599 

301.89-16  Added 31600 

301.93-3  (c)  revised;  interim  ....8836. 16878 
Regulations  at  63  FR  8836  and 

16878  confirmed 41389 

319.8-10  (d)  amended 31101 

319.8-11    (a)    introductory    text 

amended 31101 

319.8-17  (d)  amended 31101 

319.34  (Subpart)  Removed 13484 

319.37-1  Amended 13484 

319.37-2  (a)  table  amended 13484 

319.40-2  (c)  amended 13485 

319.56-2t  Table  amended 13485.  39215 

319.56-2W  Revised 12396 

319.56-2dd  Revised 39216 

319.59  (a)  and  (b)  amended 31101 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  AUGUST  31.  1998 


TITLE  7     Chapter  Ill-Con. 

319.59-2  (a)  Introductory  text, 
(1)(1).  (b)(2)  and  (c)(2)  amend- 
ed; (a)(2)  revised;  (b)(3)  added 

31101 

319.69  (b)(1)  revised 31102 

354.2  Table  amended 16879 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400—499) 

400.650-400.659  (Subpart  T)  Head- 
ing revised;  Interim 40633 

400.651  Amended;  interim 40634 

400.677  Amended;  Interim 40631 

401  Heading  revised 29935 

401.114  Regulation  at  62  FR  63633 

confirmed. 14334 

401.120  Regulation  at  62  FR  63633 

confirmed 14334 

401.122  Introductory  text  revised 

29935 

401.129  Introductory  text  revised 

34551 

402  Heading  revised;  interim 40631 

402.4  Introductory  text  revised; 

interim 40631 

-Amended;  Interim 40632 

405  Heading  revised 17053 

405.1—405.9  (Subpart)  Heading  re- 
moved  17053 

405.7  (d)  introductory  text  re- 
vised  17053 

425  Heading  and  authority  cita- 
tion revised 31335 

425.1—425.7  (Subpart)  Heading  re- 
moved  31335 

425.7  (d)  Introductory  text  re- 
vised  31335 

435  Heading  and  authority  cita- 
tion revised 34782 

435.1—435.7  (Subpart)  Heading  re- 
vised  34782 

435.7  (d)  Introductory  text  re- 
vised  34782 

447  Heading  and  authority  cita- 
tion revised 33838 

447.1-447.7  (Subpart)  Heading  re- 
moved  33838 

447.7  (d)  Introductory  text  re- 
vised  33838 

454.7  Regulation  at  62  FR  63633 
confirmed 14334 

457  Heading  revised 17054 

457.8  Amended;  interim 40634 

457.104  Regulation  at  62  FR  63633 

confirmed 14334 


457.105  Regulation  at  62  FR  63633 

confirmed 14334 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 

457.113  Regulation  at  62  FR  63633 

confirmed.... 14334 

457.126  Added 33838 

457.128  Corrected 36157 

457.134  Added 31335 

457.136  Added 34552 

457.138  Corrected 31338 

457.140  Amended 36157 

457.150  Regulation  at  62  FR  63633 

confirmed 14334 

467.156  Added 34782 

457.158  Added 17054 

457.159  Added 29935 

Ctiapter  VII— Farm  Sendee  Agen- 
cy. Department  of  Agriculture 
(Parts  700-799) 

723  Regulation  at  62  FR  15600 

confirmed 9128 

Nomenclature  change 11586 

723.103  Regulation  at  62  FR  15600 
confirmed;  (d)  amended 9128 

723.104  Amended 11682 

723.209  Regulation  at  62  FR  15600 

confirmed;   heading  revised; 

(c)  amended 9128 

723.209  Heading  and  (c)  revised; 
interim 26714 

723.210  (d)  added 11582 

723.213  (c)  removed;  (d)  redesig- 
nated as  new  (c) 11582 

723.216    (a)    Introductory    text. 
(2)(li)(A)  and  (I11)(A)  revised 
11582 

723.308  Amended 11582 

723.309  Introductory  text  amend- 

^     ed 11582 

723.409  Heading,  (a),  (b).  (e)(1).  (2) 
introductory  text  and  (f)  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 
11583 

723.601—723.504  (Subpart  E)  Re- 
vised  11583 

783.8  (c)  revised 3791 
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Chapter  VIII— Grain  Inspection. 
Packers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Service),  Department  of 
Agriculture  (Parts  800-899) 

800.71  (a)  amended 32715 

(a)  amended;  interim 35504 

Schedules  B  and  C  reinstated; 

CFR  correction 43289 

800.76  (a)  revised 45677 

800.86  (c)(2)  Table   14  amended; 

eff.  6-1-99 20056 

800.186   (c)(3)   introductory    text 

revised • 45677 

800.196  (g)(6)(ii)  revised 45677 

801.6  Revised;  interim 34554 

801.7  Revised;  interim 35505 

810.104  (b)  amended;  eff.  6-1-99 20056 

868.1  (b)(13)  revised 29531 

868.80  (a)(1)  revised 29531 

Ctiapter  IX— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Fruits.  Vege- 
tables. Nuts).  Department  of 
Agriculture  (Parts  900-999) 

900.600  Revised 10492 

900.601  Revised  (0MB  numbers) 
...10492 

905.306  (a)  Table  1  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

906.235  Revised;  interim 39699 

911.234  (Subpart)  Added 15281 

911.311  (d)  introductory  text  re- 
vised; interim 37479 

911.329  (a)(2)(i).  (ii).  (iii)  and  (3) 
revised;  (a)(2)(iv)  through 
(xi)  removed;  interim. 37479 

912  Removed 10493 

913  Removed 10493 

915.235  (Subpart)  Added 15281 

915.305  Revised;  interim 37480 

915.306  (a)(6)  revised;  interim 37480 

916.115  Revised;  interim 16039 

Regulation  at  63  FR  16039  con- 
firmed  44370 

916.160  (b)  revised;  interim 16039 

Regulation  at  63  FR  16039  con- 
firmed  44370 

916.350  (a)(4)(i).  (il),  (iii).  (Iv) 
Table  1.  (5),  (b)  and  (d)  re- 
vised; interim 16039 


Regulation  at  63  FR  16039  con- 
firmed; (a)(4)(i)  amended 44370 

916.356  (a)(1)  introductory  text, 
(iv).  (2)(i).  (3)(i),  (4)  introduc- 
tory text,  (i).  (5)(i).  (6)  intro- 
ductory text.  (i).  (7)(i).  (8)(i). 
(9)(i)  and  (c)  revised;  interim 

16039 

Regulation  at  63  FR  16039  con- 
firmed;   (a)(4)    Introductory 

text  amended 44370 

917.110  Revised;  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.150  Revised;  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.178  (b)  revised;  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.442  (a)(4)(i).  (ii).  (iii),  (iv) 
Table  1.  (6),  (b)  and  (d)  re- 
vised; interim 16041 

Regulation  at  63  FR  16041  con- 
firmed; (a)(4)(i)  amended 44370 

917.449  Regulation  at  63  FR  16042 
confirmed:  (a)(6)  introduc- 
tory text  amended 44370 

917.459  (a)(2)  through  (5)  redesig- 
nated as  (a)(3)  through  (6); 
(a)(1)  introductory  text,  (iv) 
Table  1,  new  (3)(i),  new  (5)  in- 
troductory text,  new  (i),  new 
(6)  introductory  text,  new 
(i).  (b)  introductory  text,  (1), 
(c)  introductory  text  and  (1) 
revised;  new  (a)(2)  added;  in- 
terim  16042 

920.155     Suspended;     eff.     9-1-98 

through  7-31-98 41392 

920.213  Revised;  interim 44544 

922.306  (a)(4)  revised;  interim 32718 

925  Nomenclature  change 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

925.215  (Subpart)  Regulation  at 

62  FR  68152  confirmed 14602 

925.304  (b)(1)  ifttroductory  text 
amended;  (b)(l)(i)  through 
(vii)  removed;  (b)(l)(vili)  and 
(Ix)  redesignated  as  (b)(l)(ii) 
and  (iii);  new  (b)(l)(i)  added; 

interim 658 

Regulation  at  63  FR  658  con- 
firmed  16390 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  AUGUST  31,  1998 


TITLE  7     Chapter  IX-Con. 

Introductory  text,  (a)  intro- 
ductory text  and  (b)(l)(ill) 
revised;  (b)(2)  amended;  in- 
terim  28480 

928.226  Revised 43870 

929.16  Removed 10493 

930.59  (b)  suspended  in  part;  eff. 
1-7-98  through  6-30-98;  in- 
terim  404 

Regulation  at  63  FR  404  con- 
firmed  20019 

930.100  Regulation  at  62  FR  44883 

confirmed;  (a)  revised 20023 

930.133  Added 33528 

930.141  (a)  revised;  (b)  removed 

14024 

930.158  Added 33628 

930.159  Added;  interim 404 

Regulation  at  63  FR  404  con- 
firmed; (f)  revised 20019 

930.162  Added;  interim 405 

Regulation  at  63  FR  405  con- 
firmed  20019 

930.200  Revised 14024 

930.250  (Subpart)  Added;  eff.  4-28- 

98  through  6-30-98 20527 

931.231  Amended;  interim 38282 

932.230  Revised 20058 

944.106  (a)  table  amended;  In- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

944.503   (a)(1)   introductory   text 

and  (ii)  revised;  interim 28480 

948.216  Amended;  interim 38284 

948.386  (d)(2)  revised;  (g)  amend- 
ed; interim 42688 

953.253  Revised;  interim 32968 

956.202  Revised 29091 

958.240  Revised 32600 

959.237  Regulation  at  62  FR  67696 

confirmed „ 16392 

959.322  Introductory  text  amend- 
ed; (f)(5)  revised;  interim 9131 

Regulation  at  63  FR  9131  con- 
firmed  30579 

966.323  (a)(1).  (2)(i),  (Hi)  and  (d)(3) 
revised 146 

(a)(1)  revised 12401 

979.219  Amended;  interim 4368 

Regulation  at  63  FR  4368  con- 
firmed  25389 

980.212  (b)(1)  revised 146 

(b)(1)  revised 12401 

981.442  (a)(7)(iv)  added 41711 

982  Marketing  percentages 3254,  27817 


982.340  Regulation  at  62  FR  53227 

confirmed 9133 

982.432  Removed 10493 

982.457  Removed 10493 

984.347  (Subart)  Regulation  at  62 

FR  58644  confirmed 9135 

985  Marketing  percentages.... 8562,  14334, 

23371,30582 
989  Marketing  percentages  ...11585,  29536 

989.6  Removed 10493 

989.154  Revised;  interim 39702 

Regulation  at  63  FR  39702  con- 
firmed  42691 

989.156  Regulation  at  62  FR  60768 

confirmed 4372 

989.211  Removed 10493 

993.405  Limitation  on  handling 

20062 

997.30  (a)  revised;  interim 2860 

Regulation  at  63  FR  2850  con- 
firmed; (a)(1)  table  revised 33242 

997.40  (c)  introductory  text,  (d) 

and  (e)  amended;  interim 2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

997.101  Regulation  at  62  FR  48751 

confirmed 3255 

Revised;  interim 41184' 

998.100  Heading  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  interim 

2861 

Regulation  at  63  FR  2861  con- 
firmed  33242 

998.200  Heading,  (a),  (h)(1)  and  (2) 
revised;  (h)(3)  added;  interim 

2851 

Regulation  at  63  FR  2861  con- 
firmed  33242 

(a)(1)  table  revised 33243 

Table  corrected 41323 

998.409  Regulation  at  62  FR  48761 

confirmed 3255 

Revised;  interim 41184 

999.600  Regulation  at  62  FR  50243 

confirmed 12979 

Chapter  XI— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Miscellane- 
ous Commodities),  Department 
of  Agriculture  (Parts  1200-1299) 

1206.510    (b)(2)  and   (3)(ii)   table 

revised 27819 

1230.110  Revised 46936 


1301  Refer( 
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Chapter  XIII— Northeast  Dairy 
Compact  Commission  (Parts 
1300-1399) 

1301  Referendum  results  notice 

10111 

1301.13  (e)  added 10110 

1361  Added;  interim 37756 

1371  Added;  interim 37758 

Chapter  XlV-Commodlty  Credit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400-1499) 

1412.201  Regulation  at  62  FR 
55152  confirmed;  (c)  revised 

...33103 

1412!266  (a)  revised 31103 

1412.207  Regulation  at  62  FR 
55152  confirmed;  (d)(1)  and  (2) 
revised 33103 

1412.302  Regulation  at  62  FR 
55152  confirmed 33103 

(b)  revised 31104 

1412.303  Regulation  at  62  FR 
55152  confirmed 33103 

(a)(2)    and    (4)    revised;    (a)(6) 
added 31104 

1412.304  Regulation  at  62  FR 
55152  confirmed 33103 

(b)  revised 31104 

1425  Revised;  interim 17312 

1446.103  Amended;  interim 41713 

1485.11  Amended 29940 

Corrected 32041 

1485.13  (c)(3)(i)  removed;  (c)(3)(ii) 
through  (xii)  redesignated  as 
(c)(3)(i)  through  (xi) 29940 

1485.14  (c)(4)  revised;  (d)(2) 
amended;  (d)(3)  removed 29940 

1485.16  (a)(1).  (b)(6),  (7).  (9),  (c)(8), 
(25).  (d)(3)  and  (h)(3)  revised; 
(a)(2)  removed;  (a)(3)  redesig- 
nated as  (a)(2);  (b)(ll)  added 

29940 

(b)(6)     correctly     designated; 
(b)(ll)  and  (c)(8)  corrected 32041 

1485.20  (a)(3)(vl)  revised 29941 

1485.21  Revised 29941 

Corrected 32041 

1496  Authority  citation  revised 

11104 

1496!5  (b)(1)  and  (f)  revised ...11104 

1499.8  (b)(4)  and  (c)(2)  amended; 

interim 8837 


Chapter  XVII-Rural  Utilities  Serv- 
ice, Department  of  Agriculture 
(Parts  1700-1799) 

1700  Added ..16085 

1700.28  (b)  and  (c)  corrected 18307 

1700.30  (b)  corrected 18307 

1703.102  Amended ; 3637 

1703.103  (a)(3)  amended 3637 

1703.107  (a)(5)  revised 3637 

1703.109    (h)    introductory    text 

amended 3637 

1703.113  (b)  amended;  (c)  revised 

3637 

1703.122    (e)    introductory    text 

amended 3637 

1724  Revised .' 35314 

1728  Authority  citation  revised 

11590 

1728.97  (b)  amended 11591 

1730  Added 3450 

1735.22  (e)  amended;  interim 45678 

1753.6  (c)  amended;  interim 45679 

1773  Nomenclature  change 38722 

1773.2  Amended 38722 

1773.3  (d)(2)  removed;  (d)(3)  and 
(4)  redesignated  as  (d)(2)  and 
(3);  (d)  introductory  text,  (1), 
new  (2).  new  (3)  introductory 
text.  (11)  and  (e)  revised 38722 

1773.5  (c)  Introductory  text  and 
(6)(iii)  revised 38722 

1773.6  (a)(6)  revised ,.38722 

1773.30  (a)(3)  removed;  (a)(4)  re- 
designated   as    (a)(3);    (a)(2) 

and  new  (3)  revised 38722 

1773.31  Amended 38723 

1773.32  Revised 38723 

1773.33  Removed;  new  1773.33  re- 
designated from  1773.34; 
(e)(l)(l),  (11)  introductory 
tex.  (C).  (ill)  and  (2)(iii)  re- 
vised; (e)(l)(ii)(E)  removed; 
(e)(2)(lv)  added 38723 

(e)(l)(li)(C)  amended 40169 

1773.34  Redesignated  as  1773.33 38723 

1773  Appendix  A  amended 38724 

Appendix  B  amended 38728 

Appendix  C  revised 38733 

Appendix  D  added 38734 

Appendixes  A  and  B  amended 

40169 
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.29091 
.29091 
.29091 


TITLE  7 

Chapter  XVIII-Rural  Housing 
Service,  Rural  Business-Cooper- 
oNve  Service,  Rural  Utilities 
Service,  and  Farm  Service 
Agency,  Department  of  Agri- 
culture (Parts  1800-2099) 

1806  Comment  period  reopened 
1910  Comment  period  reopened 
1922  Comment  period  reopened 

1930  Authority  citation  revised 

2135 

1930.122  (b)(4)(i)(A)(7)  amended 2135 

1940.560  Added;  interim 39458 

1942.5  (b)(l)(ii)(D)  removed: 
(b)(l)(il)(E)  through  (L)  re- 
designated as  (b)(l)(ii)(D) 
through  (K);  (a)(l)(iii),  (b)(1) 
Introductory  text,  new 
(Ii)(G),  (c)  introductory  text, 
(2)  and  (3)  amended 16089 

1944  Comment  period  reopened 

29091 

1948  Authority  citation  revised 

6052 

1948.101—1948.150  (Subpart  C)  Re- 
moved   6052 

1951  Authority  citation  revised 

6052 

Comment  period  reopened 29091 

1951.211  Amended 16089 

1951.214  Amended 16089 

1951.215  (a)(1)  revised 16089 

1951.223  (d)  added 41714 

1951.852  (b)  amended 60S2 

1951.853  (a)  amended;  (b)(2)(ix)  re- 
vised   6053 

1951.883  (a)(2)  revised ...6053 

1951.901  Amended 6628 

1951.909  (e)(2)(vli),  (vlii)  intro- 
ductory text,  (A),  (h)(3)(vlii) 
and  (j)  revised;  (k),  (1)  and 

(m)  removed 6628 

1951.914  Revised 6629 

1951.950  0MB  number 6629 

1951  Exhibit  D  removed 6629 

1955  Conmient  period  reopened 

29091 

1955.3  Amended 41716 

1955.53  Amended 41716 

1955.67  Removed 41716 

1955.68  Removed 41716 


1955.69  Removed..... 41716 

1955.70  Removed 41716 

1955.71  Removed 41716 

1956  Conmient  period  reopened 

29091 
1962.1—1962.50   (Subpart   A)    Re- 
moved  29342 

1962.30  Revised 20297 

1962.47  Revised 29341 

1965  Comment  period  reopened 

29091 

1965.12  Revised 20297 

1980.108  (a)(l)(iil)  and  (d)  revised; 

(a)(l)(v)  and  (vl)  added 20298 

(a)(l)(vi)      introductory      text 

correctly  revised; 

(a)(l)(vI)(A)  corrected 36158 

1980.175  (h)(3)  added 20299 

2003.10  (c)  table  corrected 3255 

Ctiapter  XXX-Office  of  ttie  Ctiief 
Financial  Officer,  Department  of 
Agriculture  (Parts  3000-3099) 

3017.105  Amended 27667 

Ctiapter  X)0(V— Rural  Housing 
Service,  Department  of  Agri- 
culture (Parts  3500-3599) 

3550  Comment  period  reopened 

29091 

3565  Added;  interim 39458 

Chapter  XUI— Rural  Business-Co- 
operative Sendee  and  Rural 
Utilities  Sen^ice,  Department  of 
Agriculture  (Part  4200-4299) 

4274  Added 6053 

Proposed  Rules: 

1 24467 

17 42283 

28 14839 

19414,19415 

40842 


46. 
52. 


.35544 


56 31362 

59 27502 

70 31362 

205 5285.  6498,  9975 

210 24686.  25569.  27162 

220 24686,  25669,  27162 

246 19415,  38343 

271 24985,  26250 


AUGUST  1998 
CHANGES  JANUARY  2.  1998  THROUGH  AUGUST  31.  1998 


272 29304 

273 27511.  29304 

274 27511 

278 24985.  26250 

279  .'. 24985.  26250 

300 ; 43117 

301 4198.16908 

318 31675 

319 3844.  4198,  23683.  29675.  30646,  40193.' 

43117 

406 4399 

457.... .: 4399.38761 

610 446 

723 .....5285 

735 28488 

800 14840.  15104 

810 43641 

868 " 2353 

905 „.38347.  42764 

911 6679 

915 6679 

920 30655 

924 38349 

927 39037 

928 35164 

930 3048.20274 

932 7732 

956 15787.17125 

958 5472.  26999.  36194 

980 5472 

981 33010.  39755 

987 39757 

993 9160.42284 

999 46181 

1001 3667.  4802.  9686.  9689.  12417.  32147 

1002 3667.  4802.  9689.  12417.  32147 

1004 3667.  4802,  9689.  12417.  32147 

1005 3667.  4802.  9689,  12417.  32147.  39039 

1006 3667,  4802,  9689,  12417,  32147 

1007 3667,  4802,  9689,  12417,  32147,  39039 

1012 3667,  4802,  9689, 12417,  32147 

1013 3667,  4802,  9689,  12417.  32147 

1030 3667.  4802.  9689.  12417.  32147 

1032 3667.  4802.  9689. 12417.  32147 

1033 3667.  4802,  9689,  12417,  32147 

1036 3667,  4802,  9689,  12417,  32147 

1040 3667,  4802,  9689,  12417,  32147 

1044 3667,  4802,  9689,  12417,  32147 

1046 3667,  4802,  9689,  12417.  32147.  39039 

1049 3667.  4802.  9689.  12417.  32147 

1050 3667,  4802,  9689,  12417,  32147 

1064 3667,  4802,  9689,  12417,  32147 

1065 3667,  4802,  9689,  12417.  32147 

1068 3667.  4802.  9689.  12417.  32147 

1076 3667.  4802,  9689,  12417,  32147 

1079 3667,  4802,  9689,  12417,  32147,  40068 


1106 3667,  4802,  9689,  12417, 

1124 3667,  4802,  9689. 

1126 3667,  4802.  9689, 

1131 3667,  4802.  9689, 

1134 3667,  4802,  9689, 

U35 3667,  4802,  9689, 

1137 3667,  4802,  9689, 

1138 3667,  4802,  9689, 

1139 3667,  4802,  9689, 

1160 

1205 

1209 


32147, 
12417, 
12417, 
12417, 
12417, 
12417, 
12417, 
12417. 
12417, 


43125 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
32147 
.28292 
.15336 
..3848 


1230 .....31942 

1260 45969,45071 

1300-1399  (Ch.  Xni) 23231 

1301 1396,  3267.  31943.  40069.  43891 

1304 31943.43891 

1306 31943 

1468 16142 

1499 8879 

1610 44175 

1710  17127,  24995 

1714 17127,24995 

1724 45767 

1726 « 45767 

1728 17128 

1744 44175 

1753 38503 

1755  8582,  17738,  36377 

3015     7734,  28294 

3016    7734,  28294 

3019 7734,  28294 

3200 3481 

4284 5474 

TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  ar>d  Nat- 
uralization Sendee,  Department 
of  JusHce  (Parts  1-499) 

1.1  (q)  revised;  interim 19383 

3  Authority  citation  revised 27448, 

31894 

Technical  correction 32288,  35309 

3.1  (b)(12)  added;  interim 27829 

(a)(1)  revised;  (a)(4),  (5)  and  (6) 

added 31890 

3.6  (a)  amended 27448 

3.19  (h)  and  (1)  added 27448 

3.43  Added;  interim 31894 

(b)(4)(lv)(c),    (c)   and   (d)   cor- 
rectly        designated         as 

(b)(4)(iv)(C),  (d)  and  (e) 35117 

Corrected 36992 
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TITLE  8     Chapter  l-Con. 

103.1  Reirulatlon  at  58  FR  69210 
confirmed 1334 

(f)(3)(iii)(MM)  amended; 
(f)(3)(Ill)(NN)  removed;  In- 
terim  12984 

103.2  (a)(1),  (7),  (b)(9),  (10)  head- 
ing, (i),  (13),  (14)  and  (e)  re- 
vised; interim 12984 

103.7  Regulation  at  58  FR  69210 

confirmed 1334 

(b)(1)  amended;  interim 12986.  30108 

(b)(1)  amended 43610 

204  Authority  citation  revised 12986 

204.3  (c)(l)(ili)  amended;  (c)(l)(iv) 
and  (vi)  removed;  (c)(l)(v)  re- 
designated as  (c)(l)(iv);  (c)(3) 
added;  interim 12986 

204.4  (f)(l)(iv)  removed;  (d)(1) 
amended;  interim ...12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  from  207.7 
3795 

207.9  Redesignated  from  207.8 3795 

208.7  (a)(2)  revised;  interim 12986 

208.9  (b).  (c),  (d)  and  (f)  revised 
-__ 3796 

208.10  Revised;  interim 12986 

208.14  (b)(2)  revised;  interim.... 12986 

209.1  (b)  amended;  interim 12986 

Revised;  interim 30109 

209.2  (c)  {^mended;  interim 12986 

(a)(1)    introductory    text,    (2), 

(b),  (e)  and  (f)  amended;  (c) 

and  (d)  revised;  interim 30109 

211.1      (a)      introductory      text 

amended 39218 

212.1  Regulation  at  58  FR  69210 
confirmed 1334 

212.5  Regulation  at  61  FR  36611 
confirmed 31896 

213a  Clarification 27193 

214  Suspension  of  applicability 

31874 

214.2  Regulation  at  58  FR  69210 
confirmed;  (e)(22)  revised 1334 

(f)(5)(v)    and    (6)(i)(F)    added; 
(f)(9)(I)  and  (ii)(A)  amended 
31873 

(s)  revised 32115 

214.6  (b)  revised 1335 

235.1  Regulation  at  58  FR  69217 

confirmed 1334 

236  Authority  citation  amended 

27449 


Technical  correction 32288 

236.1  (c)(2)  through  (5)  redesig- 
nated as  (c)(8)  through  (11); 
(c)(1),  new  (11)  and  (d)(4)  re- 
vised; new  (c)(2)  through  (7) 

added 27449 

240  Technical  correction 35309 

240  Authority  citation  revised 27829 

240.1  (a)  amended;  interim 27829 

240.11  (a)(1)  amended;  Interim 27829 

240.31  Amended;  interim 27829 

240.41  (a)  amended;  Interim 27829 

Corrected 39121 

244.6  Revlsed;1nterlm 12987 

245  Technical  correction 35309 

245    Authority  citation  revised 

27829 

245.7  (a)  revised;  Interim 12987 

245.13    Added;  Interim 27829 

264.2  (c)(l)(IIi)  and  (2)(IIi)  re- 
moved; (c)(3)  amended;  (d) 
through  (h)  redesignated  as 
(e)  through  (I);  new  (d) 
added;  Interim 12987 

264.5  (e)(l)(iv)  removed;  (e)(3)(I) 
and  (11)  redesignated  as 
(e)(3)(ii)  and  (Hi);  new 
(e)(3)(i)  added;  new  (e)(3)(ili) 

amended;  Interim 12987 

Corrected 17489 

273  Added 23655 

274a  Technical  correction 35309 

274a.  12  Regulation  at  58  FR  69217 

confirmed 1334 

(c)(9)  amended;  Interim..... 27833 

274a.l3  (d)  amended;  Interim 27833 

(d)  corrected 39121 

299  Technical  correction 35309 

299.1  Table  amended 3797,  32117 

Table  amended;  interim 12987,  27834 

299.5  Table  amended 3797 

Table  amended;  Interim 12987,  27834 

316.4  (a)(2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (b)  redesig- 
nated as  (a)(3)  and  (c);  new 
(b)  added;  Interim 12987 

332.2  Amended;  Interim 12987 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f);  interim 12987 

(b)  added;  interim 12988 

Proposed  Rules: 

3 2901 

103 1775 

104 41662 

208 31945,  41478 
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214 30415,  30419 

236 -....39759 

274a 5287.16909 

292 2901 

299 5287 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

2  Policy  statement 3017 

2.131  (d)  added 10498 

3  Policy  statement 3017 

Authority  citation  revised 10498 

3.2  (a)  amended • 10498 

3.3  (a)  amended 10498 

3.5  (a)  amended 10498 

3.6  (a)(2)(x)  and  (xl)  amended; 
(a)(2)(xii)  added 3023 

(a)(2)(x)  revised;  interim 37482 

3.11  (a)  amended 3023 

3.14  (a)(9)  amended .'..3023 

3.15  (d)  amended 10498 

(e)  amended 10499 

3.18  (d)  amended 10499 

3.19  (a)(1)  and  (3)  amended 10499 

3.100—3.118  (Subpart  E)  Author- 
ity citation  removed 2 

3.100  (a)  Footnote  1  redesignated 

as  Footnote  6 2 

3.102  (c)  Footnote  5  redesignated 

as  Footnote  7 2 

3.104  (bXlKD  Footnote  2  redesig- 
nated as  Footnote  8 2 

3.125-3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3,136—3.142    Authority    citation 

removed 2 

50.1  Amended;  interim 34263 

50.2  Amended;  interim 34264 

50.3  (a),  (b)  and  (c)  amended;  (d) 
redesigntated  as  (e);  new  (d) 
added;  interim 34264 

50.4  Heading  revised;  (a),  (b)  in- 
troductory    text     and     (3) 
amended;  (c)  added;  interim 
34264 

50.5  Amended;  Interim 34264 

50.6  Introductory  text,  (d)  and  (e) 
amended;  interim 34264 


50.7  (a)  and  (b)  amended;  interim 
34264 

50.8  Amended;  interim 34264 

50.9  Amended;  interim 34264 

50.10  Amended;  interim 34264 

50.11  Amended;  interim 34264 

50.12  Amended;  interim 34264 

50.14  Introductory  text,  (d),  (e) 

Introductory  text,  (2)(1),  (11) 

and  (f)  amended;  Interim 34264 

51.1  Amended;  interim 15284 

51.3  (a)  revised;  interim 15284 

71.20  (a)  amended 32119 

77.1  Amended;  interim 8840,  30583, 

43291 

78.4  Regulation  at  62  FR  53532 
confirmed 3638 

78.41   (a)  and  (b)  amended;   In- 
terim  14336,  19170,  19653 

(a)  and  (b)  amended;  interim 

34266,44544 

Regulation  at  63  FR  19170  con- 
firmed  37243 

Regulation  at  63  FR  19653  con- 
firmed  43292 

78.43  Amended;  interim 34267.  44776 

86.1  Amended 17316 

85.6  (c)(2)(iii),  (iv)  and  (v)  amend- 

.       ed 17316 

92  Technical  correction 1889 

93  Technical  correction 1889 

Effective  date  confirmation 15285 

Notice 37483 

93.301  (h)(6)  and  (7)  amended... 6064,  40008 

93.308  (a)(1)  amended.. 3640 

93.324  Amended 3640 

93.326  Amended  : 3640 

94  Technical  correction 1889 

94.6  (a)(2)  amended 44124 

94.9  Regulation  at  62  FR  43925 
confirmed 12604 

94.10  Regulation  at  62  FR  43925 
confirmed 12604 

94.18  Heading,  (a)  and  (b)  revised; 

Interim 408 

(a)(2),  (3)  and  (b)  corrected 4347 

95  Technical  correction .,1889 

96  Technical  correction 1889 

96.2  Heading  and  (b)  revised;  in- 
terim   408 

97  Technical  correction 1889 

97.2  Table  amended 16882,  29343.  41958 

98  Technical  correction 1889 

130  Technical  correction 1889 

130.20  Regulation  at  62  FR  61007 

confirmed 18117 
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TITLE  9     Chapter  l-Con. 

130.49  Re§rulatlon  at  62  FR  61007 

confirmed 18117 

145.1  Amended 40009 

145.3      (c)      introductory      text 

amended 40010 

145.5  (c)  amended 40010 

145.10  Introductory  text  and  (b) 
amended 40010 

145.14  (a)(1).  (b)(1)  and  (3)  amend- 
ed  3 

Introductory    text    and    (a)(5) 
amended 40010 

145.23  (b)(2)(iil),  (c)(l)(ii)(C). 
(e)(1)  introductory  text, 
(ii)(B),  (3).  (f)(3).  (f)(5)  and 
(g)(3)  amended 3 

145.33  (b)(2)(iii).  (c)(l)(ii)(C), 
(d)(l)(vl).  (e)(1)  introductory 
text.  (iI)(B).  (3),  (f)(3).  (g)(3) 
and  (i)(l)(v)  amended 3 

145.43  (b)(2)(iii).  (d)(2)  and  (e)(2) 

amended 3 

145.53  (b)(2)(iii)  amended 3 

145.61—145.63  (Subpart  F)  Added 

40010 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 

147.7  Footnote  5,  (b)(l)(vii),  (d)(2) 
introductory  text  and  (vlll) 
amended 3 

147.8  Introductory  text  amended 
3 

147.11  (b)(1).  (4).  (5)  and  (7) 
amended 3 

147.12  (a)(3)  Footnote  11  and 
(b)(3)(ii)(a)  Footnote  12 
amended 3 

147.22  (c)  amended 3 

147.24  (b)(3)  and  (c)  amended 3 

Chapter  III— Food  Safety  and  In- 
spection Service,  Meat  and 
Poultry  Inspection,  Department 
of  Agriculture  (Ports  300—599) 

310.25  Regulation  at  62  FR  61009 
withdrawn 1735 

317.363   (b)(3)   introductory   text 

and  (i)  amended;  interim 7281 

319.104  (d)  amended 148 

381  Notice 40010 

381.118  (f)  added 11360 

381.463   (b)(3)   introductory   text 

and  (i)  amended;  interim 7281 

391  Notice 40010 


417  Notice  of  compliance 4560,  4562, 

11104 
Policy  statement 15739 

Proposed  Rules: 

1 34333.  40844.  45417 

2 34333,45417 

54 


...3671 
...3849 
...3671 
.12700 


71 

79 

92 

93 12700.  26099.  42593.  44175 

94 ; 12700.  19667.  42593 

95 12700 

96 12700 

97 12700 

98 12700,44175 

130 12700,  24473.  29061.  40200.  42593 

145 12036 

200 16913 

205 31130 

301 


304. 
305. 
308. 


.17959 
...1797 
...1797 
...7319 


309 40381 

310 1800.40381 

318 7319.  17959.  19852 

320 17959 

327 1797 

335 1797 

381 1797.  7319,  19852,  40381 

417 40381 

500 1797 

TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

1.3  (c)  amended 15740 

1.25  (h)  removed;  (i)  through  (1) 
redesignated  as  (h)  through 
(k) 15741 

1.30  Undesignated  center  heading 

and  section  added 15741 

1.31  Redesignated  as  1.32;  undes- 
ignated center  heading  and 

new  1.31  added 15741 

1.32  Redesignated   as   1.33;   new 

1.32  redesignated  from  1.31; 

(b)  revised;  (d)  removed 16741 

1.33  Redesignated  as   1.34;   new 

1.33  redesignated   firom   1.32 

and  revised 15741 
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1.34  Removed;  new  1.34  redesig- 
nated from  1.33  and  revised 
15741 

1.38  Removed 15741 

1.39  Heading   and   Introductory 

text  revised 15742 

2.205  (i)  revised 31850 

2.802  (b)  Introductory  text,   (e) 

and  (g)  revised 15742 

2.1007  (a)(2)  revised 15742 

4.4  (i)  revised 15742 

4.5  Re  vised 15742 

7.22  (a)  and  (b)  revised 15742 

9.8  (b)  revised 2876 

9.11—9.45  (Subpart  A)  Revised 2876 

9.21  (b),  (c)  Introductory  text  and 

(f)  corrected 12988 

9.45  Heading  and  (b)  corrected 12988 

9.53  (a)  and  (b)  amended 15743 

9.54  (b)  amended 15743 

9.60  (a)  amended 15743 

9.65  (a)  introductory  text  and  (b) 
amended 15743 

9.66  (a)(1)  introductory  text,  (2). 
(3)  and  (c)(2)  amended;  (b)  re- 
vised  15743 

9.69  (a)  amended 15743 

9.85  Amended 15743 

11.15  (e)(1)  revised 25156 

15.3  Revised 15743 

15.36  (c)  introductory  text  re- 
vised  • 15743 

16.1  (e)  revised 15743 

20.1003  Amended 39481 

Regulation  at  63  FR  39481  eff. 

date  delayed  to  10-26-98 45393 

20.1101  (b)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1201  (a)(2)(i)  and  (c)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1203  Introductory  text  revised 

39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1206  (a)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1208  Heading,  (a),  (c)  introduc- 
tory text,  (2)  and  (d)  revised 

39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1501  (a)(2)(i)  and  (ill)  revised 

39482 


Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1502  (a)(3)  redesignated  as 
(a)(4);  new  (a)(3)  and  (b)(3) 
added:  (a)  introductory  text, 

(2),  (b)(1)  and  (2)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1903  (d)  added 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1906  (d)  introductory  text  re- 
vised  39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98.... ,45383 

20.2101  (b)  and  (c)  redesignated  as 
(c)  and  (d);   new  (b)  added; 

new  (d)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20.2106  (a)(1)  through  (4)  revised 

39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20.2202    (a)(l)(ii),    (b)(l)(ii)    and 

(d)(2)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

25  Appendix  A  revised... 25157 

30  Technical  correction 13773 

30.1  Revised 1895 

30.8  (b)  revised 29541 

30.10  Revised 1896 

30.35  (f)(2)  revised 29541 

30  Appendixes  D  and  E  added 29542 

32  Technical  correction 13773 

32.1  (b)  revised 1896 

32.14  (d)  revised 32971, 

32.54  (a)  amended 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

34  Notice 32971 

34.27  (e)  revised 37061 

34.41  (d)  added 37061 

34.42  (d)  revised 37061 

34.43  (a)(2)  and  (h)  revised;   (i) 
added 37061 

35.18  Revised 31607 

35.641  (a)(2)(i)  and  (ii)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

35.643  (a)  introductory  text  and 

(1)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

36.23  (g)  revised 39483 
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TITLE  10  Chapter  l-Con. 

Regrulatlon  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

39.33  (a)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

39.71  (b)  amended 39483 

Regrulatlon  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

40  Technical  correction 13773 

40.2  Revised 1896 

40.10  Revised 1896 

40.36  (e)(2)  Introductory  text  re- 
vised  29543 

50  Technical  correction 1335, 13773 

50.1  Revised 1897 

50.5  Re  vised 1897 

50.68  Removed 9403 

50.75  (e)(2)(lll)  Introductory  text 

revised 29543 

52  Authority  citation  revised 1897 

Technical  correction 13773 

52.1  Revised :.1897 

52.9  Added 1897 

60  Technical  correction 13773 

60.1  Revised 1898 

60.11  Revised 1898 

60.21  (b)(3),  (4)  and  (c)(10)  revised 

26961 

60.31  (b)  revised 26961 

60.41  (c)  revised 26961 

60.78  Added 26961 

61  Technical  correction 13773 

61.1  (c)  revised 1898 

61.9b  Revised 1898 

70  Technical  correction 13773 

70.2  Revised 1898 

70.10  Revised 1899 

70.24  (d)  revised 9403 

70.25  (f)(2)  introductory  text  re- 
vised  29544 

71  Technical  correction 13773 

71.0  (f)  added 1899 

71.11  Added , 1899 

71.63  Re  vised 32605 

72  Technical  correction 13773 

72.2  (f)  revised .....1900 

72.12  Revised 1900 

72.24  (o)  revised 26961 

72.30  (c)(2)  introductory  text  re- 
vised  29544 

72.180  Revised 26961 

73.1  (b)(6)  revised 26962 

73.50  Introductory  text  revised 


73.51  Added 

73.71  (b)(1)  and  (c)  revised. 


74.51  (a)  Introductory  text  re- 
vised  26963 

75.4  (k)(5)  revised 26963 

76  Authority  citation  revised 15743 

76.7  (e)(3)  revised 15744 

110  Technical  correction 13773 

110.1  (a)  revised .*. ...1900 

110.7b  Revised 1900 

110.131  (a)  revised 15744 

140.7  (a)  and  (c)  revised;  (d)  added 

31851 

~140.11  (a)  Introductory  text  and 

(4)  revised 39016 

150  Technical  correction 13773 

150.2  Revised 1901 

170.12  (g)  and  (h)  revised 31851 

170.20  Revised 31851 

170.21  Introductory  text  and 
table  amended .....31851 

170.31  Revised 31852 

171.13  Revised 31857 

171.15  (b),  (c)  introductory  text, 

(1),  (2),  (e)  and  (f)  revised 31857 

171.16  (c)  introductory  text, 
table.  (1).  (4),  (d)  and  (e)  re- 
vised  31858 

171.19  Revised 31861 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

430.2  Amended 13315 

430.21—430.27  (Subpart  B)  Regu- 
lation at  62  FR  53510  con- 
firmed  9390 

430.22  (b)(6)  added 13316 

430.23  Heading  revised;  (s) 
through  (V)  added 13316 

430.24  (s)  through  (v)  amended 13316 

430.27    (a)(1).    (b)(l)(lll)    and    (1) 

amended 13316 

430.21—430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Appendix  T  added 13317 

Appendix  Jl  corrected 16669 

Appendix  E  revised 26008 

Figrures  1  through  7  correctly 

added 38737 

430.31—430.33  (Subpart  C)  Head- 
ing revised 13317 

430.31  Revised 13317 

430.32  Heading  and  Introductory 
text  revised;  (o)  through  (r) 
added 13317 

430.33  Revised 13318 

430.40  Revised 13318 

430.41  Revised 13318 
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430.47  (a)(1)  amended 13319 

430.49  (a)  amended 13319 

430.50  (a)  and  (b)  amended 13319 

430.60  Revised 13319 

430.61  (a)(4)  amended 13319 

430.62  Revised;  eff.  in  part  3-18-99 
13319 

430.63  (a)  amended 13321 

430.70  (a)(1)  introductory  text  (3) 

and  (6)(i)  revised 13321 

430.73  Introductory  text  amend- 
ed  13321 

430.60—430.75  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

600.27  (b)(2)(l)(A)  revised; 
(b)(2)(l)(B)  amended; 
(b)(2)(i)(C)  removed; 
(b)(2)(i)(D)  redesignated  as 
(b)(2)(i)(C) 10503 

600.400—600.417  (Subpart  E)  Re- 
moved  29942 

Chapter  X— Department  of  Energy 
(General  Provisions)  (Parts 
1(MX)-1099) 

1010  Authrority  citation  revised 

30111 

1010.102  Amended 30111 

1010.105  Removed 30111 

Ctiapter  XI— United  States  Enricti- 
ment  Corporation  (Parts 
1101-1199) 

Chapter  XI  Removed... ....42201 

1101  Removed - 42201 

1102  Removed 42201 

Ctiapter  XV-Office  of  ttie  Fed- 
eral Inspector  for  the  Alaska 
Natural  Gas  Transportation  Sys- 
tem (Parts  1500-1599) 

Chapter  XV  Removed 13486 

Chapter  )(VII— Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ments  27667 

Proposed  Rules: 

(V-199  (Ch.  I) 43580 

1  11169 

2\Z', 5315.16046 


10 41206 

11        41206 

20  38511.  43516 

25 41206 

32   43616 

33       14381 

35 43516 

50........S.3CT3.  20136.  29357.  39522.  40665 

70       27870,  29357 

71       8362,  34335 

72 12040.  13372.  31364.  39526 

95.. 41206 

140   16046.  17130 

170 ; 16046 

171 16046.  17130 

430 2186,  3053,  9975,  10571.  16446,  16706, 

16707,  29357 

431 34758 

490  19372.  40202 

625 17260 

708 374 

835 28495 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  I— Federal  Election 
Commission  (Parts  1-9099) 

9003.1     (b)(ll)    added     (effective 

date  pending) 45680 

9033.1     (b)(13)    added    (effective 

date  pending) 45680 

Proposed  Rules: 

1—9099  (Ch.  I) 4404 

36       39763 

100     8363.  10783 

102 37722 

103 37722 

106 37722 

114  ....3851. 10783.  29358 

9003 33012 

9033 33012 

TITLE  12-BANKS  AND  BANKING 

Chapter  I— Comptroller  of  the 
Currency,  Department  of  the 
Treasury  (Parts  1-199) 

3.100    (c)(2)    revised;    (eK7)    and 

(g)(2)  amended 42674 

3  Appendix  A  amended 42674 

4  Authority  citation  revised 46120 

4.6  Re  vised 16380 

Heading  revised 46120 
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TITLE  12  Chapter  l-Con. 

4.7  Added 46120 

6.2  (g)  revised 42674 

9.101  Added 6473 

10  Re  vised 29094 

10.2  (c)  corrected 35309 

32.2  (b)  revised 15746 

32.3  (c)(4)(ll)(B)    and     (6)(il)(B) 
amended 15746 

32.4  Revised 15746 

Chapter  II— Federal  Reserve 
System  (Parts  200-299) 

202  Appendixes  A  and  C  amended 

16394 

204.3  (c)  revised 15071 

205.4  (c)  added;  Interim 14532 

207  Removed 2820 

OTC  margin  stock  lists 3804 

208  Authority  citation  revised 37637 

208.1—208.7  (Subpart  A)  Revised 

37637 

208.20—208.25    (Subpart    B)    Re- 
vised  37641 

208.26  Revised 16380 

208.30—208.37  (Subpart  C)  Revised 

208.40^208.45    (SubparVD)    Re- 
vised  37652 

208.41  (f)  revised 42674 

208.50—208.51    (Subpart    E)    Re- 
vised  37655 

208.60—208.64  (Subpart  F)  Added 

37655 

208.100—208.101       (Subpart       G) 

Added 37658 

208  Appendixes  A  and  B  amended 
42675 

209  Revised 37663 

211.26  (c)  revised 46121 

216  Removed 37665 

220  OTC  margin  stock  lists.. ..3804,  23195, 

40012 

220.1  Revised 2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised , 2823 

220.5  Revised 2824 

220.6  Revised 2824 

220.7  Revised 2824 

220.8  Revised 2825 

220.9  Revised 2826 

220.10  Revised 2826 

220.11  Revised 2826 

220.12  Revised ..2827 

220.13  Removed 2827 

220.14  Removed 2827 


220.15  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.126  Removed 2827 

221  Revised 2827 

OTC  margin  stock  lists 3804 

224  Authority  citation  revised 2839 

OTC  margin  stock  lists 3804,  23195, 

40012 

224.1  (a)  and  (b)(1)  amended 2839 

224.2  Introductory  text  amended 
2839 

224.3  Revised 2839 

225  Authority  citation  revised 30370 

225.200  (b)(4)(I)  revised 14804 

225  Appendix  D  amended 30370 

Appendixes  A  and  D  amended 

42676 

226  Dollar   amount   adjustment 
notice 6474 

226  Appendix  H  corrected 2723 

Supplement  I  amended 16674—16678 

Supplement  I  corrected 33990 

230.4  (b)(6)(lil)  amended 40637 

230.8  (c)(6)(ill)  revised 40638 

230  Appendix  A  amended 40638 

250.120  Removed 37659 

250.121  Removed 37659 

250.122  Removed 37659 

250.123  Removed 37659 

250.140  Removed 37659 

250.161  Removed 37659 

250.162  Removed ...37659 

250.300—250.302         Undesignated 

center  heading  and  sections 

removed 37659 

265.11  (f)  revised 2839 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

Chapter  m  Policy  statement 25157 

303  Revised 44713 

303.2      (a)      Introductory      text 

amended 17074 

303.5  (d)  removed 17074 

303.6  (f)(l)(li)(A)  and  (C)  revised 
17074 

303.7  (a)  heading,  (1)(1),  (11)(A), 
(111)(D)  and  (b)(4Xil)  revised; 
(f)(2)(i)  amended;  (f)(2)(li)  re- 
moved  17074 

303.8  (f)  removed 17074 

309.1  Re  vised 16404 

309.2  (e)  revised 16404 
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309.4  Re  vised 16404 

309.5  Revised 16404 

309.6  Amended 16408 

325  Authority  citation  revised ,42677 

325.2  (n)  revised;  (s),  (t)  and  (v) 
amended 42677 

325.5  (f)  revised;  (g)(2)(l)(B)  and 

(5)  amended 42677 

325.103  (c)  revised 17074 

325  Appendix  A  amended 42677 

Appendix  B  amended 42678 

326.1  (c)  amended 17075 

326.8  (a)  and  Footnote  3  revised 

17075 

327  Authority  citation  revised 17075 

327.1  (b)(2)  revised 17075 

327.4  (a)(l)(i)(B)(7),  (2).  (il)(B)(i) 

and  (2)  revised 17075 

329.3  Added 8342 

330  Revised 25756 

333.4  (a),  (d)(2)  and  (3)  amended; 
(b)  and  (d)(4)  removed;  (c) 
through  (f)  redesignated  as 

(b)  through  (e) 44750 

337  Authority  citation  revised 44750 

337.6  (a)(5)(lll)  revised;  (c) 
amended;  (d),  (e)  and  (f)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (d)  and  (e) 44750 

337.12  Revised 16381 

341.7  Added 44750 

346  Removed • 17075 

347  Revised • 17075 

347.214  Added 46121 

347.401—347.405  (Subpart  D)  Re- 
moved  : 44751 

351  Removed 17090 

357  Authority  citation  revised 10295 

357.1  (b)  revised ..10295 

359.6  Revised 44751 

360.1  Revised 37761 

360.2  (e)  revised 37761 

362.4  (c)(3)(l)(A)  revised 17090 

Chapter  V— Office  of  Thrtff  Super- 
vision, Department  of  ttie  Treas- 
ury (Parts  500-599) 

544.2  (b)(4)  amended 46160 

560.210  (b)(2)  Introductory  text, 
(vlll)  and  (Ix)  revised; 
(b)(2)(x)  removed;  (b)(2)(xl), 
(xll)  and  (xlil)  redesignated 
as  (b)(2)(x).  (xl)  and  (xll);  in- 
terim  1053 

Revised 38463 

563.41  (a)(3)  revised 43293 


563.171  Revised 16381 

565.2  (f)  revised ;... .42678 

567.1  Amended 42678 

567.5  (a)(2)(ii)  revised 4267» 

567.6  (a)(l)(lv)(L)  and  (M)  revised 
42678 

567.9  (c)(1)  revised 42678 

567.12  Heading  and  (a)  through  (f) 

revised 42678 

575.2  (h)  and  (o)  revised;  (q) 
added 11365 

575.6  (c)  through  (1)  redesignated 
as  (d)  through  (j);  new  (c) 
added 11365 

575.10  (a)(2)  Introductory  text, 
(3).  (4)  and  (b)(1)  amended; 
(a)(6)(l)(B)  revised 11365 

575.11  (b)(1)  Introductory  text  (2), 
(c)  introductory  text,  (1),  (3) 
and  (e)  revised;  (b)(l)(li)  re- 
designated as  (b)(l)(iii);  new 
(b)(l)(ii)  added 11365 

575.12  (a)(2),  (b)(lKli).  (HD  and  (2) 
revised 11366 

575.14  Added 11366 

CtKipter  VI— Farm  Credit 
Administration  (Parts  600-699) 

607  Authority  citation  revised 34268 

607.2  (c)  revised  (effective  date 
pending) 34268 

Regulation  at  63  FR  34268  eff. 
8-3-98 41184 

607.3  (b)(2)    amended    (effective 

date  pending) 34268 

Regulation  at  63  FR  34268  eff. 

8-3-98 41184 

611.350    Added    (effective    date 

pending) 39225 

611.1135  (b)(4)  and  (c)  revised  (ef- 
fective date  pending) 39225 

611.1205  (c)  revised  (effective  date 

pending) 36547 

Regulation  at  63  FR  36547  eff.    ^ 

8-6-98 41958 

614.4000   (b)   amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4010   (b)   amended   (effective 

date  pending) 5723 

RegiUation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4120  Revised  (effective  date 

pending) 5724 
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TITLE  12  Chapter  Vl-Con. 

Regulation  at  63  FR  5724  eff,  3- 

13-98 12401 

614.4125    Added    (effective    date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4130  Revised   (effective   date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4160    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4270-614.4320      (Subpart      G) 

Regulation  at  62  FR  66818  eff. 

3-4-98 10515 

614.4321    Regulation    at    62    FR 

66818  eff.  3-4-98 10515 

614.4335  Regulation    at    62    PR 

63646  eff.  3-4-98 10515 

614.4336  Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4350     (a)     revised     (effective 

date  pending) 36547 

Regulation  at  63  FR  36547  eff. 
8-6-98 41958 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 .10515 

614.4540—614.4600  (Subpart  P)  Re- 
vised (effective  date  pending) 

36547 

Regulation  at  63  FR  36547  eff. 
8-6-98 41958 

615.5135  Introductory  text 
amended  (effective  date 
pending) 39225 

615.5180—615.5182  (Subpart  G) 
Added  (effective  date  pend- 
ing)  39225 

615.5201  (h)  amended;  (d)  through  " 
(n)  redesignated  as  (e) 
through  (1),  (k),  (1)  and  (n) 
.  through  (q);  new  (d),  new  (j) 
and  new  (m)  added  (effective 
date  pending) 39225 

615.5210  (a),  (b),  (e)  introductory 
text.  (1).  (6).  (10).  (f)(2)(l).  (11). 
(ill)  heading,  (iv).  (3)(11)(A) 
and  (ill)  revised;  (e)(ll) 
added;  (f)(2)(v)  removed  (ef- 
fective date  pending) 39226 

615.5220  Introductory  text  and  (a) 
through  (h)  redesignated  as 


(a)  introductory  text  and  (1) 
through  (8);  new  (b)  added 
(effective  date  pending) 39227 

615.5230    (b)(5)    added    (effective 

date  pending) 39228 

615.5260  (a)(3)(ll)  revised  (effec- 
tive date  pending) 39228 

615.5301  (a).  (b)(l)(ii),  (ill).  (2)(11). 
(3).  (4).  (5),  (i)(2).  (3).  (4)  and 
(7)  revised  (effective  date 
pending) 39228 

615.5330  Revised  (effective  date 

pending) 39228 

615.5335  Revised   (effective   date 

pending) 39229 

615.5350    (b)(7)    added    (effective 

date  pending) 39229 

615.5355  (a)(4)  revised  (effective 

date  pending) 39229 

615.5450  Regulation  at  62  PR 
53229  eff.  1-27-98 5223 

615.5451  Regulation  at  62  PR 
53229  eff.  1-27-98 5223 

615.5452  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5454  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5455  Regulation    at    62    PR 

53229  eff.  1-27-98 5223 

615.5457    Regulation    at    62    PR 

53230  eff.  1-27-98 5223 

615.5460    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

620.1  (j)  amended  (effective  date 

pending) 39229 

620.5    (a)(8)    amended    (effective 

date  pending) 36549 

(d)(2).  (g)(4)(v)  and  (vl)  amend- 
ed; (f)(3)  revised;  (f)(4)  added 

(effective  date  pending) 39229 

Regulation  at  63  FR  36549  eff. 
8-6-98 41958 

627  Heading  and  authority  cita- 
tion revised  (effective  date 

pending);, 5724 

Regulation  at  63  PR  5724  eff.  3- 
13-98 12401 

627.2700  Revised  (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 

627.2710  (b)(1)  and  (3)  revised  (ef- 
fective date  pending) 39229 

627.2720  (a)  removed;  (b)  through 
(f)      redesignated      as      (a) 
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througrh  (e);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2795—627.2797  (Subpart  D) 
Added  (effective  date  pend- 
ing)  5725 

Regulation  at  63  FR  5725  eff.  3- 

13-98 12401 

630.20  (a)(l)(v)  amended  (effec- 
tive date  pending) 36549 

Regulation  at  63  FR  36549  eff. 
8-6-98 41958 

Chapter  VII— National  Credit 
Union  Administration  (Parts 
700-799) 

Chapter  VII  Interpretive  rulings 

24099 

701.1  Revised 4373 

701.19  (a)  amended;  interim 14026 

701.26  (a)  designation  and  (b)  re- 
moved  10756 

701.27  Removed 10756 

701.36  (a)(4)(iv)  amended 10756 

703.50  Regulation  at  62  FR  64147 

confirmed 24104 

703.60  Regulation  at  62  FR  64147 

confirmed 24104 

703.80  Regulation  at  62  FR  64147 

confirmed 24104 

703.100  Regulation  at  62  FR  64148 

confirmed 24104 

703.150  Regulation  at  62  FR  64148 

confirmed 24104 

703.30  (g)  removed;  (h)  through 

(1)      redesignated      as      (g) 

through  (k) 24104 

703.50  (b)(2)  revised 24105 

703.100  (e)  revised 24105 

703.130  Revised 24105 

704.5  (c)(6)  revised 24105 

704.11  (e)  amended .;t..-.^ 10756 

704  Appendix  B  amended 24105 

708a  Heading  and  authority  cita- 
tion revised 10517 

708a  Appendix  A  amended 10517 

708b.301  (a)(1)  and  (b)(1)  amended 

10519 

708b.'362  (a)(1).  (2).  (bXD  and  (2) 

amended 10519 


712  Added 10756 

724  Authority  citation  revised 14026 

724.1  Amended;  heading  revised; 

interim 14026 

791.5  (a)(2)  revised 5869 

791.6  (a)  amended 5859 

792  Authority  citation  revised 14338 

792.01—792.32  (Subpart  A)  Re- 
vised  14338 

792.20—792.37  (Subpart  B)  Redes- 
ignated as  792.52—792.69 
(Subpart  E) 14338 

792.52—792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subpart  B); 14338 

Ctiapter  iX— Federal  Housing 
Finance  Board  (Parts  900—999) 

900  Authority  citation  revised 3455 

900.1—900.5  (Subpart  A)  Appendix 

A  amended 3455 

904  Revised;  interim 37486 

910.3  Revised 8059 

912  Re  vised 8059 

932  Authority  citation  revised 3455 

932.11  (b)  revised 3455 

932.40  (d)  revised 30587 

932.41  (b)(2)  and  (c)(3)(ii)  revised; 
(c)(3)(iv)  added;  (d)  amended; 
(f)  removed;  (g)  redesignated 
as(f) 30587 

933  Authority  citation  revised 3455 

933.1  (cc)  revised 3455 

(n)(l)(iii)     revised;     (bb)(6)(iii) 

and     (7)     amended;     (bb)(8) 

added 35127 

(1),  (z)  and  (aa)  amended;  (u). 
(X)  and  (y)  revised;  (ee)  added 
40023 

933.2  (c)(2)  amended 40023 

933.3  (c)  amended 40023 

933.4  (d)  added 40024 

933.9  Amended , 40023 

933.10  Amended 40023 

933.11  (a)(1).  (3).  (4).  (b)(1),  (2). 
(3)(i)  introductory  text  and 

(ii)  amended 40023 

(b)(3)(i)(B)  and  (C)  revised 40024 

933.12  (a)  amended 40023 

933.14  (a)  heading  removed;  (a)(1) 
revised;  (b)  removed 40024 

933.15  (a)(i)  and  (11)  amended 40023 

(c)  added 40024 

933.16  Amended 40023 


179-004  98-2  (11) 


34 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  AUGUST  31,  1998 


TITLE  12  Chapter  rX-Con. 

933.17    (e)(1)    introductory    text, 
(i),    (2)(i),    (3)(i)    and    (f)(1) 

amended 40023 

933.20  (b)(1)  and  (2)  amended .40024 

934.16  Regulation  at  62  FR  65198 

confirmed 39702 

935.1  Amended 35128 

937  Added 39704 

960.1  Amended;  Interim 27672 

960.4  (d)  revised;  interim 27672 

960.5  (b)(9),  (10)(i)(C)  and  (ii)  re- 
vised; interim 27672 

960.6  (b)(4)(li)  and  (iil)  amended; 
(b)(4)(iv)(A),  (C)(2),  (D),  (F)(8) 

and  (10)  revised;  interim 27673 

960.7  (a)  revised:  interim 27673 

960.9  Introductory  text  revised; 

interim 27673 

960.12  (e)  revised;  interim 27673 

960.13  (c)(4),    (5)(iv),    (d)(1)    and 
(2)(iv)  revised;  interim 27673 

Chapter  XVII— Office  of  Federal 
Housing  Enterprise  Oversight, 
Department  of  Housing  and 
Urban  Development  (Parts 
1701-1799) 

1720  Added;  interim 8844 

Regulation  at  63  FR  8844  con- 
firmed  26063 

Proposed  Rules: 

10 2640 

26 43052 

28 16708 

202 12326,  14552 

203 9453,12329 

205 14555 

210 12700 

212 : 43052 

213 14538 

220 2840,16446 

221 2840,16446 

224 2840,16446 

226 6112,14548 

229 12700 

230 14532 

250 32766,32768 

309 29 

330 .....38521 

348 43052 

357 10349 

404 41478 

502 43642 

544 18149 


555 43327 

563 1044,  17966,  20252 

563b 1044 

563f 14844,43052 

574 14844 

600—699  (Ch,  VI) 44176 

611 13564 

615 33281 

701 41976,  41978 

708a... 


708b, 
922... 
931... 


...5898 
...5898 
.26532 
.26532 


932 26532 

933 8364,26532 

934 26532 

935 25718 

937 5315 

938 


941. 
970. 


.25726 
.26532 
.25718 


TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1-199) 

107  Authority  citation  revised ...5865 

107.50  Amended 5865 

107.110  Removed 5865 

107.120  Revised 5865 

107.150   (a)(1)   introductory   text 

revised 5866 

107.210  Revised 5866 

107.220  Removed 5866 

107.230   (d)(4)   introductory   text 

revised , 5866 

107.503  (a),  (b)  and  (e)  revised;  (c) 

amended 5866 

107.660  (d)  redesignated  as  (e); 

new  (d)  added 5866 

107.710  (b)  and  (c)  revised;   (e) 

amended 5866 

107.720  (b)(2)  and  (c)(1)  introduc- 
tory    text     revised;     (b)(3) 

added 5867 

107.730  (d)(3)(iv)  revised 5867 

107.740  (a)  revised 5867 

107.855  (c)(1),  (4)(i)  and  (d)(4)  re- 
vised; (g)(1)  through  (10)  re- 
designated as  (g)(2)  through 

(11);  new  (g)(1)  added 5867 

107.865  (c)(2)  amended;  (d)(1)  re- 
vised   5867 

107.1100  Revised 5868 
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107.1110  Removed 5868 

107.1120  (c)  revised:  (d),  (e)  and  (f) 
redesignated  as  (e),  (f)  and 

(g);  new  (d)  added ....5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

5868 

107.1200  (c)  and  (d)  revised 5868 

107.1210  Revised 5868 

107.1230  (a)  and  (b)  revised 5868 

107.1240  (a)(1).  (b).  (c)  and  (d)  re- 
vised   5868 

107.1350      Undesignated      center 

heading  removed 5869 

107.1350  Redesignated  as  107.1585 

5869 

107.1400   Heading   and   introduc- 
tory text  revised 5869 

107.1420  Revised 5869 

107.1430  Amended 5869 

107.1500  (b)(1).  (4)  and  (f)(2)  re- 
vised; (e)  amended 5869 

107.1505    (a)    introductory    text 
amended;   (a)(1),   (2)  and  (3) 

added;  (b)  revised 5869 

107.1510    Introductory    text    and 
(d)(l)(ii)  revised;  (c)  amended 

5870 

107.1520  Revised -5870 

107.1530  (c).  (e)(2)  and  (h)  revised; 

(e)(3)  and  (4)  removed 5871 

107.1540        Introductory        text 

amended 5871 

107.1550        Introductory        text 
amended;  (a)(1).  (b)  and  (c)(3) 

revised 5871 

107.1560  Introductory  text  and  (e) 
table  amended;  (a)(1).  (4)  and 

(b)  revised 5872 

107.1570        Introductory        text 
amended;  (b)(1)  heading,  (i) 

and  (ii)  revised 5872 

107.1575  Added 5872 

107.1580  (a)  heading  and  intro- 
ductory text  revised 5872 

107.1585       Redesignated       from 

107.1350  and  revised 5869 

107.1590    (a)(1)    revised;    (c)    re- 
moved;  (d)  redesignated  as 

(c) 5873 

107.1600  (a)  amended;  (b)  revised 

5873 

107.1720  Added 5873 

107.1820  (e)(9)  revised 5873 

107.1830  (a)  revised 5873 


115  Authority  citation  revised 12605 

115.61  Amended 12605 

120.845  Revised;  interim 24740 

121  Authority  citation  revised 31907 

Waiver 38742 

121.103  (f)(2)  revised;  (f)(3)  and  (4) 

redesignated  as  (f)(4)  and  (5); 

new  (f)(3)  added 35738 

121.401  Amended 31907 

121.1001    (a)(5)    redesignated    as 

(a)(6);  new  (a)(5)  added 31907 

(a)(2)  through  (6)  redesignated 

as    (a)(3)    through    (7);    new 

(a)(2)  added;  (b)(2)  revised... 35739 

121.1008  (a)  revised 31908 

121.1103  (a)  revised 35739 

123.18  Added 15072 

123.19  Added 15072 

123.20  Added 15073 

124.1—124.704  (Subpart  A)  Re- 
vised  35739 

124.108  (f)  added 35772 

124.302  (d)  added 35772 

124.403  (d)  added 35772 

124.504   (d)   redesignated   as   (e); 

new  (d)  added 35772 

124.601—124.610  (Subpart  B)  Re- 
designated as 
124.1001—124.1010  (Subpart  B) 

35739 

124.1061—124.1624  (Subpart  B)  Re- 
vised  35772 

125  Authority  citation  revised 31908 

125.2  (a)(1)  amended 31908 

125.3  (b)  and  (c)  revised;  (d) 
amended 31908 

126  Added 31908 

134.201  Amended ...35766 

134.202  (c)  and  (d)  amended 35766 

134.203  (a)(2).  (3)  and  (4)  redesig- 
nated as  (a)(3).  (4)  and  (5); 

new  (a)(2)  added 35766 

134.211  (d)  added 35766 

134.213  (a)  amended 35766 

134.222  (a)(2)  amended 35766 

134.401—134.418  (Subpart  D)  Re- 
designated as 
134.501—134.134.518  (Subpart 
E);  new  134.401—134.408  (Sub- 
part D)  added 35766 

Proposed  Rules: 

120    24753.  27219.  29676.  43330 

121 5480.  16148.  16882.  18150.  20139.  20447 

123 20140 

125      16148.  18150 
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TITLE  13  Proposed  Rules:— Con. 

126 16148,  18150 

TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1—199) 

1  Technical  correction 23338 

1.2  Amended 8318 

11.101  (b)  table  amended  (0MB 

numbers) 25573,  31866 

21  Effective  date  confirmation 6808 

Special  FAA  conditions. ...16089,  26422, 

32972  34784 

23  Special  FAA  conditions 4563]  40638 

23.901  (d)(2)  revised 14797 

23.903  (a)(2)  revised 14798 

25  Special  FAA  conditions  ....3023, 13773, 
17090,  34121,  38075,  44993 

Technical  correction 23338 

25.101  (i)  added 8318 

25.105  (c)(1)  revised 8318 

25.107  (a)(2)  revised 8318 

(a)(1)  and  (e)  amended 8848 

25.109  (b),  (c),  (d)  redesignated  as 
(e),  (g)  and  (h);  (a)  and  new 
(e)  introductory  text  revised; 
new  (b),  new  (c),  new  (d),  (f) 
and  (i)  added;  new  (h)  amend- 
g(j 8318 

25.111  (a)  amended 8848 

25.113  (b)  redesignated  as  (c);  (a) 
introductory  text,  (1)  and 
new    (c)    revised;    new    (b) 

added 8320 

25.115  (a)  revised 8320 

25.119  Heading  amended 8848 

25.233  (a)  amended 8848 

25.349  Introductory  text  amend- 
ed  8848 

25.481  (a)(3)  amended 8848 

25.493    (c)    revised;    (d)    and    (e) 

added 29072 

25.571  (a)  introductory  text,  (3), 
(b)    introductory    text,    (1), 

(5)(ii)  and  (e)(1)  revised 15714 

(b)  corrected 23338 

25.735  (f)  introductory  text  and 

(2)  revised;  (h)  added 8320 

25.807  (f)(4)  and  (j)  added 8848 

(f)(4)  corrected 12862 

25.832  (a)  introductory  text  and 

(2)  amended 8848 

25.855  (c)  revised ....8048 


25.857  (c)(2)  revised;  (d)  removed 
8048 

25.858  Heading  and  introductory 

text  revised 8048 

25.903  (c)  amended 8848 

(a)(2)  revised 14798 

25.1185  (a)  amended 8848 

25.1533  (a)(3)  revised 8321 

25  Appendix  F  amended 8848 

27  Special  FAA  conditions.... 26422,  34786 

27.625  (d)  added 43285 

27.785    Heading    revised;     (k)(2) 

amended 43285 

27.975  (b)  amended 43285 

27.1329  (f)  added 43285 

27.1365  (c)  added 43285 

29  Special  FAA  conditions. ...32972,  34784 

29.625  (d)  added 43285 

29.785    Heading    revised;     (k)(2) 

amended 43285 

29.923     (a)     introductory     text 

amended 43285 

29.975  (a)(7)  amended 43285 

29.1329  (f)  added 43285 

29.1351  (d)(l)(iil)  removed 43285 

29.1359  (c)  added 43285 

33  Special  FAA  conditions 33529 

33.77  (c)  and  (e)  revised 14798 

33.78  Added 14799 

33  Appendix  B  added 14799 

36  Appendix  A  corrected;  CFR 

correction 26063 

39.13 660,  1336,  1339,  1736,  1737,  1740, 

1902,  1905,  1907,  1909,  1910, 
191^-1914,  2594,  2597,  3031,  3457, 
3459,  3809,  4156,  4158,  4161,  4162, 
4375,  4564,  4567,  4569,  5224,  5226, 
5227,  5726,  5875—5877,  5879,  5780, 
5782,  6065,  6068,  6070,  6630,  6634, 
6636—6638,  6641.  6643,  6840,  6841, 
6843,  6845,  7639,  7641,  7643,  7645, 
7647,  7651,  7655,  7659,  7663,  7667, 
7671,  7675,  7679,  7683,  7687,  7688, 
7692,  7695,  7697,  8065,  8069,  8073, 
8077,  8081,  8085,  8089,  8093,  8849, 
8851,  9404,  9406,  9408,  9731,  9733, 
9735,  9926,  9927,  9929,  9931,  9933, 
9934,  9936,  9937,  9939,  10296,  10298, 
10301,  10302,  10522,  10526,  10528, 
11107,  11110,  11111,  11112,  11114. 
11115.  11117,  11820,  11821, 11822, 
11824,  11986,  11988,  12402,  12404. 
12406,  12407,  12409,  12606,  12608, 
12610,  12612,  12613, 12615,  12616, 
12618,  13118,  13332,  13334,  13336. 
13488, 13490.  13492.  13494.  13496, 
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13498.  13499,  13501,  13504,  13506, 
13608,  13610,  13611,  13613,  13516, 
13776,  13777,  14028,  14603,  14806, 
16074,  16076.  16077.  15079.  16286. 
16747.  16750.  15762.  16754.  15756, 
15767. 16093.  16095.  16097.  16099. 
16102.  16104.  16106,  16108,  16109, 
16111,  16113,  16679, 16680,  16682. 
16884.  16886,  16887.  17317.  17319, 
17321,  17322,  17324,  17325,  17670, 
17672,  17674,  17676.  17677.  17679, 
17932. 17934.  18118.  18120,  18121, 
18310,  18818,  19173,  19176, 19177, 
19179.  19182.  19184.  19384.  19386. 
19387. 19390.  19391,  19393,  19654, 
19798,  20063,  20066,  20067.  20300. 
20301.  20303.  20304.  20306.  20307. 
20309.  20310.  20312.  20628.  23201. 
23202.  23204.  23206.  23375.  23377. 
23378.  23380.  23381.  •23384.  23669. 
23661.  24388.  24390,  24742,  24744, 
24912,  24913,  24916,  24916.  26159. 
25390.  26065.  26425.  26427,  26428, 
26430,  26441,  26715,  26965,  26967, 
26969,  27196,  27197,  27199,  27451, 
27463,  27463,  27473,  27675,  27676, 
27836,  28218,  28220,  28481,  28483, 
28484,  29095,  29097.  29098.  29100. 
29101.  29103.  29344.  29646.  29547. 
30112.  30113.  30115.  30116.  30117. 
30119.  30120.  30121.  30123.  30124. 
30371.  30373,  30374,  30376,  30378, 
30379.  30588.  31105.  31107.  31108. 
31109.  31339.  31342.  31346—31350. 
31607.  31609.  31610.  31611.  31613. 
31614.  31616.  31617.  31917.  32120. 
32123.  32606.  32607.  32609.  32610. 
32719.  32721.  32975.  32976,  33244, 
33245,  33247.  33531.  33534.  33637. 
33638.  33540.  34269.  34270.  34272. 
34276.  34656.  34667.  34569.  34660. 
34561.  34563.  34664.  34566.  34569. 
34570.  34572,  34573,  34675,  34677, 
34579,  34581,  34682,  34684.  34586. 
34589,  34590,  34591,  34790,  34791, 
34797,  34799,  34802,  34803,  34804, 
36129.  31131.  31136.  31138.  31140, 
31142,  36790—36792.  35794.  36796. 
35797.  36160.  36561.  36552.  36654. 
36831.  36833.  36834.  36837.  37063, 
37065.  37762.  37764.  37766.  38078, 
38080.  38082.  38286.  38287.  38288. 
38290.  38292.  38294.  38297.  38464. 
38466.  39017.  39019.  39230.  39232. 
39484.  39486.  39488,  39490,  39492, 
39494.  39496,  40360.  40362,  40642, 


40806,  40808,  40810,  40811.  40813. 

40816.  40817.  40818,  40820.  41186. 

41394.  41716.  42203.  42204.  42206. 

42208.  42209,  42212,  42213,  42216, 

42216,  42218,  42220,  42221,  42222, 

42692,  43071,  43072,  43296,  43298, 

43300,  43611,  43613.  43615,  43616, 

44371,  44374,  44647,  44553,  45169, 

45681,  45683,  46685,  45687,  45688, 

45690,  46692,  46162,  46165 

Corrected. ...4, 11368,  18308,  24210,  24389, 

31356,  36835,  38743,  39233,  46170 

61  SFAR  No.  73  revised 666 

61.2  (a)  and  (b)  introductory  text 

revised 20286 

61.31  (h)  heading  and  (i)(l)  intro- 
ductory text  revised 20286 

61.35  (a)(1)  revised 20286 

61.39  (a)(6)  introductory  text  re- 
vised  20286 

61.45  (b)  revised 20286 

61.51  (d),  (e)(l)(i),  (ii)  and  (4)(i) 

revised;  (e)(lKiil)  added 20286 

61.56  (c)  introductory  text  re- 
vised; (gr)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

added 20287 

61.63  (d)(6),  (f)(10)  and  (g)(10)  re- 
vised  20287 

61.87  (a)  revised 20287 

61.109  (f).  (g)(2),  (4),  (h)  introduc- 
tory text,  (l)(i)  and  (ii)  re- 
vised  20287 

61.129  (b)(4)  introductory  text, 
(f),  (g)(5)  introductory  text, 
(h)(4)  introductory  text, 
(i)(A),  (B)  and  (ii)(A)  revised 


.20288 


61.157  (b)(3),  (f)(2),  (g)  introduc- 
tory text,  (8),  (h)  introduc- 
tory   text,    (i)    introductory 

text  and  (8)  revised 20288 

61.159  (a)(4)  introductory  text  re- 
vised  20288 

61.161  (a)(3)  and  (4)  revised 20289 

61.163  (a)(3)  introductory  text  re- 
vised  20289 

61.197  Revised 20289 

61.199  (a)  revised 20289 

71.1 1915—1917,  2136—2138,  2599,  2601, 

2885—2890,  4166,  4377--4392, 

6228—5232,  7058—7062,  7064, 

7282—7284,  8094,  8096,  8098-«100, 

8343,  8344,  8346,  8563-8665.  9135. 

9410—9413. 10759.  11990—11992. 

112619-12621.  1262^-12626. 
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TITLE  14  Chapter  l-Con. 

12628—12631,  12633—12636, 

12638—12641,  12989,  12991,  12992, 

13779,  13780.  14346—14348,  14344. 

14345,  14348,  14604,  14606,  14607, 

14608.  15080-15083,  16048,  16889. 

16890,  17092,  17935,  17936.  18312. 

18314.  19394,  19395,  19397, 

20068—20071,  20529,  20530,  23206, 

24390,24745,24746,26446—26451, 

26970—26978.  27202,  27475,  27477, 

27478,  27480,  27481,  28892,  29104. 

29943,  29944,  30041.  30126.  30127. 

30381.  30588—30595.  31362—31354, 

31356,  31618,  31619,  31620,  31621, 

32722,  32723,  33541—33544.  33841. 

33842.  33843,  34805,  34806,  34807, 

35506,  36565,  36839—36842, 

36844—36846,  37489,  38467.  39234, 

39235,  39497—39604,  39705—39708, 

40170.  40172,  40173,  40174,  40175, 

40363,  40644—40647.  40822.  41717. 

42224.  42693,  42695,  42696,  42697, 

43073,  43074,  43618,  43619,  43620, 

43621,  43622,  44125,  44126,  44128, 

44376.  44379,  44380,  45395, 

45694--15697,  45937,  45938,  45939, 

46166,  46167 

Corrected 924, 1884,  1997,  2891.  3618, 

4529.  6001,  7699,  8255,  8346,  8347, 
9912,  9940,  11118,  11991,  12401, 
14603,  14604,  14607.  14608,  16408, 
19396,  20447.  20684,  30380,  30816, 
35130,  36309,  36162.  37066.  37943, 
38467,  40643,  40961.  41323,  41959, 
42666,  46109 
Regrulation  at  63  FR  4163  de- 
layed to  3-26-98 7698 

Regulation  at  63  FR  39236  eff. 

date  delayed 43623 

73.19  (a)  and  (c)  revised 16890 

73.25 32724 

73.50 32725 

73.52 32725 

91  Technical  correction 1917,  2304. 

23338 

SFAR  No.  79  amended 8017 

Policy  statement 10123 

SFAR  No.  79  corrected 19286 

SFAR  No.  50-2  amended 23604 

SFAR  No.  67  amended 26687 

SFAR  No.  82  added 46665 

SFAR  No.  67  revised 45659 

91.605  (b)(3)  revised 8321 

93  Technical  correction 1917 

95 6883,  13119.  27205.  37244 


97.21—97.35 667,  2140,  2602,  2604,  2605, 

2892,  6448,  6886.  7065.  7067,  10761, 
10762,  10764,  11993,  11994.  11996, 
17938—17940,  23207,  23209,  23210, 
23212,  23213,  25161,  25162.  28221, 
28223,  28225,  30596,  30598,  33844, 
33846,  36163,  36166.  36171,  38468. 
38469.  38471,  42225.  42668,  42670, 
44130,  44131,  46168.  46170 

107.31  (i)(4)  revised 18076 

108.33  (e)(4)  revised 18077 

119  Notice 4 

121  Notice 4 

Technical  correction ...1917,  2304,  23338 

SFAR  No.  60-2  amended 23604 

121.189  (e)  revised 8321 

121.314  Revised 8048 

121  Appendix  L  amended 8049 

135  Notice 4 

Technical  correction 1917,  23338 

SFAR  No.  50-2  amended 23604-- 

SFAR  No.  81  removed 25673 

135.163  (b)  revised 25573 

135.379  (e)  revised 8321 

141.35  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141.36  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141  Appendix  B  amended 20289 

Appendix  D  amended 20290 

142  Technical  correction 2304 

150  Policy  statement 16409 

187.1  Amended 40000 

187.16  (d)  removed 40000 

187  Appendix  B  removed 40000 

198  Revised 13740 

Chapter  II— Office  of  ttie  Sec- 
retary. Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

207  Revised 28236 

208  Revised 28236 

212  Revised 28236 

243  Added 8280 

243.16  (b)  corrected 9413 

380  Revised 28241 

382.7  (c)  added ...................'.,10536 

382.38  Added 10635 

(k)  corrected .: 11954 

382.41  (b),  (e)  introductory  text, 
(2),  (3)  and  (f)  amended;  (g) 
revised;  (h)  added 10536 


AUGUST  1998 
CHANGES  JANUARY  2,  1998  THROUGH  AUGUST  31.  1998 


Chapter  III— Commercial  Space 
Transportation,  Federal  Aviation 
Administration.  Department  of 
Transportation  (Parts  400—499) 

440  Added 45619 

Chapter  V— National  Aeronautics 
and  Space  Administration  (Parts 
12W-1299) 

1274.105  (b)(8)  added 12993 

1274.202  (c)(6)  amended;  (f)  added 

12993 

1274.204  (b)(1)  revised;  (b)(3)  and 

(d)(2)  amended 12993 

1274.301  Amended 12993 

1274.901  Amended 12993 

1274.933  Added 12993 

Proposed  Rules: 

1—199  (Ch.  I) 16913 

14 45372 

17 45372 

21 40382 

23 35648,45772 

25 2186,30423 

27 34610,  37746,  45130 

29 37746.45130 

33 23402 

39  ....167,  169,  171,  172,  174,  1070,  1072,  1074, 
1076,  1930,  2911,  3054,  3056,  3267, 
3270,  3272,  3273,  3275,  3276,  3278, 
3483,  3852,  4404,  4406,  5318,  5320, 
5322,  5324,  5325,  5327,  5763,  5765, 
5766,  5898,  5900,  5902,  5904,  6499, 
6500,  6501,  6682,  6683,  6685,  6689, 
6882,  7076,  7078,  7080,  7082,  7083, 
7085,  7322,  7324,  7739,  8149.  8369, 
8371,  8373.  8374.  8881,  8883,  8885, 
8886,  9163,  10156,  10157,  10349, 
10572,  10573,  10576,  10579,  10783. 
11169,  11171.  11381.  11631.  12042. 
12418.  12419.  12706.  12708.  13013. 
13151.  13374.  13376.  13378.  13379. 
13381, 13566,  13569,  13570,  13572, 
13574,  13576.  13577,  13579, 13581, 
13800. 13801.  14043.  14044. 14047. 
14049.  14051.  14055.  14383. 14385. 
14651.  14652.  14654.  14656.  14658. 
14660.  14849.  14850,  14851,  14863, 
14855. 14857.  14859.  14861.  14863. 
15105.  15790.  15791.  15793. 15795, 
15797,  15798,  16163.  16165.  16167. 
16169.  16170.  16172. 16174.  16175. 
16177.  16447, 16449.  16709,  16711, 


16713,  16715.  16716.  16916.  17130. 
17341.  17342.  17344.  17346.  17738, 
17969, 17970,  17972,  18151,  18153, 
18155,  18156,  18158,  18160,  18163, 
18164,  18167,  18341,  18342.  18852. 
19421.  19423,  19425,  19427,  19668, 
-  19670,  19672,  19673.  19675.  19677, 
19678,  19680,  19682,  19684,  19686, 
19688,  19689,  19852.  19854.  20141. 
20143.  20543.  20545.  20546.  20548. 
20550,  20552,  20554.  20556.  20684. 
23685,  23686,  23688.  23690,  24136, 
24138,  24756,  24758,  24760,  24762, 
25179,  25180,  25182,  25781,  25787, 
26100,  26102,  26104,  26106,  26107, 
26109,  26111,  26112,  26742,  27001, 
27002,  27011,  27514,  27516,  27685, 
27687,  27688,  27690,  27692,  27694, 
27696,  27870,  27872.  28294.  28299. 
29144.  29146.  29148,  29150,  29151, 
29153,  29155,  29157,  29159,  29360, 
29362,  30150,  30152,  30154,  30155, 
30425,  30658,  30660,  30662,  31368, 
31370,  31372,  31374,  31375,  31377, 
31380,  31382.  32151,  32152,  32154, 
32624,  32771,  33014,  33016.  33018. 
33019.  33293,  33295,  34135,  34830, 
34832,  34833,  35884,  36377,  36619, 
36621,  36622,  36624,  36626,  36628, 
36630,  36864,  37072,  37074,  37078, 
37080,  37083,  37508,  37793,  37795, 
38116,  38118.  38120,  38122,  38123, 
38126,  38351,  38353,  38524,  39045. 
39050.  39053.  39244.  39252.  39254. 
39538.  39540.  39765.  39769.  39771. 
40208.  40210.  40213.  40216,  40218, 
40220,  40223.  40226,  40666,  40845, 
40846,  40849,  40850,  40852,  40854, 
40856,  41479,  41481,  41483,  41737, 
41739,  41741,  42286.  42288,  42596, 
42598,  42770,  43331,  43333,  43335, 
43336,  43338,  43340,  43342,  43345, 
43347,  43349,  43351,  43649,  44411, 
44818.  45187.  45189.  45417.  45419, 
45421,  45423,  45425,  45773,  45775, 
46200,46202 

65 37172,  37210,  41743 

66 37172,  37210,  41743 

71 2913,  3673—3675,  3854—3859,  6818, 

7326—7328,  7330,  8151—8153,  9459, 

9461,  9462,  11382,  11853,  12043, 

12044,  12045,  12047—12055,  12710, 

12711,  13015,  13016,  13153, 

13803—13805. 13807—13809.  14387, 

14388,  15107,  15108,  15110,  15111, 

16451, 16718.  17740—17743.  19429. 
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19855—19858,  24500,  24764,  24995, 

27012—27015,  27160.  27519,  29061, 

29161—29167,  29959,  29960,  30156, 

30157,  30159,  30427,  30428.  30570, 

30663—30666,  31384,  31678.  31679, 

32156,  32157,  32158,  33021,  33591. 

33881.  34136.  34137.  34836—34839. 

35166.  35546,  35547.  35548.  35549. 

35550.  37510.  38524,  39651, 

39773—39778,  40228,  40668.  41485, 

•  41743.  41749—41752,  42290—42295, 

42772,  43651,  43652,  43653,  44413, 

45777,  45778.  46204 

91 126,  8324,  16078,  16452.  24140,  27876, 

29061.38236,45628.45912 

93 38232 

107 ....19691 

108 19691.  26706 

119 45912 

121 126.  8324.  16452,  45628.  45912 

125 126,  8324.  16452.  45912 

129 126,  16452 

135 6826.  8324.  9912,  45628,  45912 

139 19691 

147 37172,  41743 

150 27876,29061 

234 38128 

241 38128 

250 38128 

255 3491 

259 5329 

298 38128 

374a 38128 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  I— Bureau  of  the  Census, 
Department  of  Commerce 
(Parts  30-199) 

2  Authority  citation  revised 29945 

2.2  (d)  and  (f)  removed;  (e)  and 
(g)  redesigmated  as  (d)  and 
(e) 29945 

2.4  (b)  and  (c)  amended 29945 

2.5  (a)  and  (b)  amended 29945 

2.7  Removed;  new  2.7  redesig- 
nated from  2.8;  (a)  and  (b) 
amended 29945 

2.8  Redesignated  as  2.7 29945 

30.7  (p){5)  added 41187 

30.55  (h)  introductory  text  and 

(1)  revised 45697 

70  Nomenclature  change 10303 

70.2  Amended 10303 


Chapter  II— National  Institute  of 
Standards  and  Technology,  De- 
partment of  Commerce  (Parts 
200-299) 

270  Removed 24917 

280.1  (d)  added 18271 

280.2  Amended ...18271 

Corrected 34965 

280.6  Revised 18272 

(c)(5)(vi)  corrected 34965 

280.7  (a)  revised 18274 

280.10  Revised 18274 

280.11  (b)  revised.. 18274 

280.12  Revised 18274,  35508 

(a),  (b)  and  (c)  corrected 37170 

280.104  Added 18274 

280.602  (e)(2),  (h)  and  (j)  revised; 

(k)  through  (o)  added 18275 

(0)  corrected 34965 

(k)  revised 35508 

(k)  corrected 37170 

280.800—280.812  (Subpart  I)  Added 

18275 

280.810  (c)(3)(i)  revised 35508 

(c)(3)(i)(A)(4)  corrected 37170 

280.900—280.901       (Subpart       J) 

Added 18277 

280.1000—280.1024     (Subpart     K) 

Added 18278 

280.1010  (b)(3)(vl)  corrected 34965 

280.1011  (c)(2)(v)  correctly  added 
34965 

280.1100—280.1127      (Subpart     L) 

Added 18282 

Chapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

303.6  (a)  amended 5888 

303.14  (e)  amended 5888 

Chapter  VII— Bureau  of  Export 
Administration,  Department  of 
Commerce  (Parts  700—799) 

Chapter  VII  Policy  statement 32123 

700  Authority  citation  revised 31921 

700.1  (a)  amended;  (b)  revised;  (c) 
redesignated  as  (e);  new  (c) 

and  (d)  added 31921 

700.2  (a)    and    (b)    revised;    (c) 
amended 31921 

700.3  (a)  amended 31921 

700.4  Re  vised 31921 


AUGUST  1998  41 

CHANGES  JANUARY  2,  1998  THROUGH  AUGUST  31,  1998 


700.7  (a)  amended 31921 

700.8  Amended 31921.  31922 

700.10  (a)  revised;  (b)  amended 31922 

700.11  (b)  amended 31922 

700.12  (b)  and  (c)  revised 31922 

700.13  (b)(4)  added;  (c)(5),  (6)  and 
(7)  removed;  (c)(8)  redesig- 
nated as  (c)(5);  new  (c)(5) 
amended;  (d)  revised;  0MB 
number 31922 

700.14  (c)  revised 31922 

700.17  (b)(2),  (3)  and  (c)  amended; 
(d)(1)  and  (f)  revised;  (d)(2) 
redesignated  as  (d)(3);  new 
(d)(2)  added 31923 

700.18  (a)(2)(v)  added;  (b)(1)  re- 
vised; (b)(2)  and  (3)  amended 
31923 

700.21  (a)  revised;  (b)(2),  (c)  intro- 
ductory text,  (1)  introduc- 
tory text,  (d)  and  (f)  amend- 
ed  31923 

700.30  (Subpart  F)  Revised 31923 

700.41  (Subpart  G)  Redesignated 
as  700.41  and  transferred  to 
Subpart  F 31924 

700.50  (c)  amended;  0MB  number 

31924 

700.54  Heading  revised;  introduc- 
tory text  amended 31924 

700.55  (a),  (b)(2)  through  (6) 
amended 31924 

700.70  (a)  amended 31924 

700.71  (a),  (c)(1),  (2)  and  (3) 
amended 31924 

700.72  (a)  and  (b)  amended 31924 

700.73  (a)  and  (b)  amended 31924 

700.74  (a)  revised;  (b)  removed; 
(c)  and  (d)  redesignated  as 

(b)  and  (c) 31924 

700.75  Amended 31924 

700.80  (a)(2)  amended 31924 

(a),  (c)  and  (d)  amended 31925 

700.81  (a),  (b)  and  (d)  through  (h) 
amended 31925 

700.91  (d)  amended 31924 

(a)  amended;  0MB  number 31925 

700.93  Amended 31925 

700  Schedule  1  revised 31925 

Schedule  2  amended;  Appendix 

I  revised 31926 

705  Authority  citation  revised 31623 

705.3  Existing  text  designated  as 

(a);  (b)  added 31623 

705.5  (a)  amended 31623 

705.7  (b)  amended;  (d)  revised 31623 


705.8  (b)(6)  amended 31623 

705.10  Revised 31623 

705.11  Added 31623 

705.12  Added 31623 

732  Authority  citation  revised 2455 

Technical  correction 7699 

732.4  (b)(3)(iv)  added 2456 

738  Authority  citation  revised 42227 

738.3  (a)(2)(A)  and  (B)  redesig- 
nated as  (a)(2)(i)  and  (11);  new 
(a)(2)(ii)  heading  revised;  in- 
terim  42228 

740  Authority  citation  revised 2455, 

5450,  37768,  42227 
Technical  correction 7699 

740.2  (a)(5)  and  (c)  added 2456 

740.3  (f)  added ; 2456 

740.4  Revised 2456 

740.5  Amended 2456 

740.6  (b)  added 2456 

740.7  (f)  revised.. 2456 

(d)(4)  added;  (e)(2)  amended;  (f) 

revised;  interim 5450 

740.11  (a)(2),  (b)(2)(lll)  and  (iv)  re- 
vised; Supplement  No.  1 
added 2456 

Supplement  No.  1  amended;  in- 
terim  42228 

740.16  (b)(2)  and  (1)  revised;  in- 
terim  ...42228 

740  Supplement  No.  1  amended 

37769 

742  Authority  citation  revised.. 2455, 

5451,42227 

Technical  correction 7699 

742.2  (a)(l)(ll)  and  (2)(iii)  amend- 
ed; interim 42228 

742.6  (a)(1)  amended 2458 

742.7  (a)(1)  amended;  interim 42228 

742.8  (a)(2)  revised;  Interim 42228 

742.9  (b)(l)(iv)  amended;  interim 
42228 

742.10  (a)(2)  revised;  interim 42228 

742.12  (a)(3)  revised;  (a)(4)  re- 
moved   2458 

(b)(3)(i)(C)  and  (iv)  added;  in- 
terim  5451 

742  Supplement  No.  2  amended; 
interim 42228,  42229 

743  Added 2458 

Technical  correction  ..„ 7699 

744  Authority  citation  revised 2455, 

42228 

Technical  correction 7699 

744.8  (b)  amended '. 2459 

(b)  revised;  interim 42229 
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TITLE  15  Chapter  Vll-Con. 

744.10  Added 40364 

744  Supplement  No.  4  amended 

40364 

Supplement  No.  4  corrected 41323 

746  Authority  citation  revised 2455, 

37768 

Technical  correction 7699 

746.4  (c)(6)  amended;  interim 42229 

746.7  (a)(2)(ii)  revised;  interim 42229 

746.8  (b)(l)(Ii)  amended 2459 

(b)(l)(ii)  revised 37769 

(b)(l)(il)  revised;  Interim 42229 

746.9  Added 37769 

(a)(1)  desigmation  and  heading 

correctly  added 39505 

746  Supplement  No.  3  Removed 

37769 

748  Authority  citation  revised 42228 

748  Supplement  No.  2  amended; 

interim 42229 

752  Authority  citation  revised 42228 

752.3  (a)(2)  amended;  interim 42229 

758.1  (e)(l)(i)(A)  revised 45698 

758.3  (f)(1).  (&)(1).  (2)(i).  (ii),  (3) 

and  (h)(1)  amended 45699 

762  Authority  citation  revised.... 2455 

Technical  correction 7699 

770.4  Removed 14030 

774  Authority  citation  revised 37768 

774  Supplement  No.  1  revised 2459 

Technical  correction 7699 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C350) 14030 

Supplement  No.  1.  Category  0 
amended  (ECCN  0A018,  0A982. 
0A984.  0A985,  0A986,  0A988, 
0A989,  0B986.  0E984,  0A989, 
0E108) 37769 

Supplement  No.  1,  Categories  1 
and  2  amended  (ECCN  1A005, 
1B018,  1C018.  1C998,  1D018. 
2A993,  2B018,  2D018,  2E018) 37771 

Supplement  No.  1.  Category  6 
amended  (ECCN  6A002,  6A003, 
6E001,  6E002,  6A018) 37772 

Supplement  No.  1,  Categories  8 
and  9  amended  (ECCN  8A018, 
9A018,  9A991,  9D018,  9E018) ...37773 

Chapter  VIII— Bureau  of  Eco- 
nomic Analysis,  Department  of 
Commerce  (Parts  800—899) 

806.15  (h)(1),  (2),  (j)(3)(ii)(b).  (c). 

(4)(ii)(b)  amended 16892 

806.17  Revised 3461 


Ct^apter  IX— National  Oceanic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  900-999) 

902  Technical  correction 37246 

902.1   (b)   table   amended   (0MB 

numbers);  interim 669 

(b)  table  ameftded  (0MB  num- 
bers) ...11593,  14033,  27484,  30398,  38301 
(b)  table  amended  (0MB  num- 
bers);   interim;    eff.    5-14-98 

through  11-16-98 27488 

(b)  table  amended  (0MB  num- 
bers); eff.  8-28-98  through  2- 

28-98 45940 

911  Revised 24922 

921.1  (f)  amended 26717 

921.10  (a)  and  (b)  amended 26717 

921.20  Amended 26717 

921.31  Amended 26717 

922.131  Amended 15087 

Regulation  at  63  FR  15087  eff. 

date  confirmed 36339 

922.132  (a)(1),  (4)  introductory 
text,  (d)  and  (f)  revised; 
(a)(4)(iv)  and  (v)  amended; 
(a)(4)(vl)  added 15087 

Regulation  at  63  FR  15087  eff. 
date  confirmed 36339 

922.133  (a)  and  (c)  revised 15088 

Regulation  at  63  FR  15088  eff. 

date  confirmed 36339 

922.164  (g)  added 43873 

990  Reconsideration 6846 

Ctiapter  XX-Offlce  of  ttie  United 
States  Trade  Representative 
(Parts  2000-2099) 

2013  Added;  interim 29948 

Proposed  Rules: 

30 18344,41979 

303 40230 

922 6883,45191 

960 10785 

2004 10159 

2300—2399  (Ch.  XXHI) 8826 
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TITLE  16-COMMERCIAL 
PRACTICES   , 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

0.5  Re  vised 36340 

1.7—1.20  (Supart  B)  Authority  ci- 
tation revised 36340 

1.11  (b)(4)  revised 36340 

1.14  (a)(2)(vi)  revised;  (a)(3)  added 

; 36340 

1.21—1.26  (Subpart  C)  Authority 

citation  revised 36340 

1.26  (d)  amended  ., 36340 

1.31—1.34  (Subpart  D)  Removed 

7516 

1.99  (Suiipart  M)  Added 36340 

2.33  Revised 32977 

2.41  (f)  revised 18820 

(f)(5)  revised 32977 

3.11A  Revised 7527 

3.81—3.83  (Subpart  I)  Revised 36341 

4.1  (b)  and  (c)  revised 15758 

4.8  (a)(1).  (c).  (e)(1).  (g),  (h)  and 

(i)  revised 45646 

4.9  (b)(7)(ii)  revised:  (b)(7)(iii)  re- 
moved  18820 

(b)(7)(i).  (c)(1)  and  (3)  revised 
32977 

(a)"('3).  (4)(i).  (b)(8)(iii)  and  (iv) 
and  (b)(10)(viii)  revised; 
(b)(10)(ix)  redesignated  as 
(b)(10)(xiv);  (b)(8)(v),  new 
(10)(ix)  through  (xiii)  added 
45647 

4.10  (d)  and  (e)  revised 38473 

4.11  (c).  (d),  (f)  and  (g)  revised 32978 

(a)(l)(i)(A).  (iii)(A),  (B)  intro- 
ductory text,  (C),  (iv)(A),  (B). 

(C)  and  (2)(iil)(A)  revised 45647 

4.13    (c)    through    (f)    and    (h) 

through  (k)  revised 45648 

4.15  (c)(3)  revised 32978 

5.2  (d)  revised 35130 

14.9  (a)  and  (b)  revised 34808 

253  Removed 44555 

254  Heading  revised 42572 

254.0  Added 42572 

264.1  Re  vised 42572 

254.2  Re  vised , 42573 

254.3  Re  vised 42573 

254.4  Revised 42573 

254.5  Re  vised 42574 

254.6  Re  vised 42574 

264.7  Re  vised 42674 


254.8  Removed 42574 

254.9  Removed 42574 

264.10  Removed 42674 

260.2  Revised 24248 

260.6  Revised 24248 

260.6  (a)  and  (b)  revised 24248 

260.7  Introductory  text,  (a),  (c). 

(d)  and  (e)  revised 24248 

260.8  Footnotes  4.  6  and  6  redes- 
ignated as  Footnotes  7,  8  and 

9 24248 

Revised 24251 

300.1  (h)  revised:  (j)  and  (k)  added 

7616 

300.3  (b)  revised 7516 

300.4  Heading,  (c)  and  (e)  revised 
7516 

300.5  (b)  revised 7516 

300.8  (g)  amended 7616 

300.10  Revised 7617 

300.21  Removed:  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21: 
new  300.22  redesignated  from 
300.23 7617 

300.23  Redesignated  as  300.22: 
new  300.23  redesignated  from 
300.24 7517 

300.24  Redesignated  as  300.23: 
new  300.24  redesignated  from 
300.26 7517 

300.26  Redesignated  as  300.24: 
new  300.26  redesignated  from 
300.26a:  (a)(3),  (4)  introduc- 
tory text  and  (i)  revised 7617 

300.25a  Redesignated  as  300.25: 
new  300.25a  redesignated 
from  300.25b 7517 

300.25b  Redesignated  as  300.25a 

7517 

300.33  (b)  revised 7517 

301.26  Heading,  (b)(2)  and  (d)  re- 
vised   7517 

301.39  (a)  amended;  (c)  revised 7517 

301.48  Heading  and  (a)(3)  revised 

7617 

303.1    Footnote   1   removed;    (h) 

and  (u)  revised 7517 

303.3  Revised 7518 

303.7  Introductory  text  revised 
7518 

(w)  and  (X)  added 36174 

303.8  (a)  introductory  text  re- 
vised   7518 

303.15  (b)  revised 7618 
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TITLE  16  Chapter  l-Con. 

303.16  (a)  introductory  text,  (1), 

(b)  and  (c)  revised 7518 

303.20  (b)(3)  added;  (d)  revised 7518 

303.33  Heading,  (a)(3),  (4)  intro- 
ductory text  and  (i)  revised 

7521 

303.38  (b)  revised 7521 

303.40  Revised 7523 

302.42  (a)  amended 7523 

304  Confirmation 36555 

305  Notice 14034 

305.11  (e)(2)  revised;  (e)(3)  and  (4) 

redesignated  as  (e)(4)  and  (5); 

new  (e)(3)  added 38745 

305  Appendix  F  revised 19399 

Appendix  D4  revised 45942 

425  Heading  revised 44562 

425.1  (a)  introductory  text  and 
(b)  revised;  (b)(5)  Note  re- 
moved  44562 

432.1  (a)  revised 37235 

802.70  Revised 34594 


Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1203  Revised;  eff.  3-10-99 11729 

1610  Authority  citation  amended 

42697 

1610.62  Added 42697 

1700.14  (a)(10)(vii)  revised;  (a)(27) 

added;  eff.  3-2-99 29953 

Proposed  Rules: 

0—999  (Ch.  I) , 1802,  24996 

4 45650 

20 17132 

235 17348 

243 14865 

303 447,449 

423 25417 

432 37238 

901 19859 

1000— 1799  (Ch.  U) 3280,  13017 

1210 1077 

1615 27877 

1616 27877,31950 

1700 13019,32159 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1-199) 

1.3  (grg)(2)(lv)  revised 32730 

1.12  (b)(2)  revised 32731 

(a)(1)  and  (e)  revised;  (h)(1)  and 

(2)  redesignated  as  (i)(l)  and 
(2);  (b)(4).  (c).  (d),  (f)(1) 
through  (5),  (g)(2)  and  new 
(i)(2)  amended;  new  (h)  added 
45715 

1.17  (c)(5)(iii)  removed 32726 

(a)(l)(i)(B),  (ii),  (h)(2)(vi)(C)(2). 
(vli)(A)(2),  (B)(2).  (viii)(A)(2), 
(3)(ii)(B)  and  (v)(B) 32731 

1.35  (a-1)  introductory  text.  (2)(i) 
and  (4)  revised;  (a-l)(5)  added 
45709 

1.41  (k)(l)  revised 33848 

3.13  Added;  interim 18830 

3.14  Added;  interim 18831 

4.24  (j)(l)(v)  corrected..... 24390 

32.2  Revised;  interim 18832 

32.13  Added;  interim 18832 

33.4  Introductory  text  amended; 

interim 18834 

(a)(2)  removed 32732 

33.7  (b)  amended 32732 

140.735-4  (b)(3)  and  (c)(5)  intro- 
ductory text  revised 32733 

Chapter  II— Securities  and  Ex- 
change Commission  (Parts 
200-399) 

230.157  Heading  and  (b)  revised 

35514 

230.497  (k)(2)(ii)  corrected 19286 

230.498  (b)  and  (c)(3)  corrected 19286 

231  Interpretive  releases 41404 

232.301  Revised 29105 

239.15A  Form  N-IA  corrected 19286 

240.0-10    Heading,    (a),    (b).    (e). 

(g)(2).  (3)  and  (i)  revised; 
(h)(2)  and  (3)  redesignated  as 
(h)(3)  and  (4);  (hK2).  (j)  and 

(k)  added 35514 

240.14a-4  (c)  introductory  text 
and  (1)  revised;  (c)(2)  through 
(5)  redesignated  as  (c)(4) 
through  (7);  new  (c)(2)  and  (3) 
added 29118 


240.14a-5  (e)  revised;  (f)  added 29118 

240.14a-8  Revised 29119 

240.17a-5  (e)(5)  added 37673 

240.17Ad-18  Added 37693 

241  Interpretative  releases....  17943.  41404 
249  Technical  correction 42229 

249.618  Added 37674 

249.619  Added 37694 

270  Compliance  date  extension 
29345 

270.0-10  Revised 36514 

271  Interpretive  releases 41404 

274.11A  Form  N-IA  corrected 19286 

274  Appendix  A  corrected 19286 

275  Authority  citation  revised 39027 

275.0-7  Revised 35515 

275.203A-1     (b)(2).     (c)    and    (d) 

amended 39716 

275.203A-2  Introductory  text,  (b) 

introductory  text.  (1)  and  (3) 

revised;  (e)  added 39715 

(d)(2)  and  (3)  amended 39716 

275.203A-3  Introductory  text  and 

(a)  revised 39715 

275.203A^  Removed 39716 

275.205-3  Revised 39027 

275.206(4)-3  (a)(l)(ii)(D)  amedned 

39716 

276  Interpretive  releases 39508.  41404 

279.1  Form  ADV  amended 39716 

279.3  Removed 39716 

Proposed  Rules: 

1-199  (Ch.  I) 33297.  41982 

1 24142,  30668,  38525.  42600 

5 38537 

10.. 16453.30675 

17 38525 

18 38525 

30 39779 

34 26114.34335 

35 26114,34335 

150 38525 

201.. 23504.  29301.  33305.  39064 

210 35886 

229 35886 

230 29168.  36136 

240 19430.  19693.  23504.  23584,  29301, 

32628.  35886.  36138.  37709.  37710 

242 23504.  29301 

249 23504.  23584.  29301.  35886 

40231 


270. 
275. 
279. 


.36632 
.36632 
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TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1  —399) 

37  Clarification 32611 

Order ...38884 

161.3  (1)  added 43079 

284  Order 30127 

284.10  (a)(6)  and  (c)  added;  (b)(1) 

revised 20095 

(b)(l)(i)  revised 39514 

381.302  (a)  amended 44995 

381.303  (a)  amended 44995 

381.304  (a)  amended 44996 

381.305  (a)  amended 44996 

381.403  Amended 44996 

381.505  (a)  amended 44996 

381.801  Amended 44996 

Chapter  III— Delaware  River  Basin 
Commission  (Parts  400—499) 

401.0  Correctly  designated;  CFR 

correction 44777 

401.35  (b)(18)  and  (d)  corrected; 

CFR  correction 44777 

401.36  (c)  corrected;  CFR  correc- 
tion  44777 

401.71—401.78  (Subpart  E)  Head- 
ing revised 45943 

401.72  Amended 45943 

401.73  (b)  corrected;  CFR  correc- 
tion  44777 

401.74  (b)(6)  revised 45943 

401.82  (a)  corrected;  CFR  correc- 
tion  44777 

401.106  Amended 45943 

401.112  (e)  revised 45943 

Chapter  VIII— Susquehanna  River 
Basin  Commission  (Parts 
800-899) 

803.3  Amended 32124 

Proposed  Rules: 

1—399  (Ch.  I) 30675.  42974 

lb 41982 

33.. 20340 

37 42296 

161 27526 

284 19861 


343 ....41982 

385 27529,  41982 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  the 
Treasury  (Parts  1—199) 

10.1  (a)  introductory  text  and  (b) 

amended 16416 

10.5  Heading  revised;  (d)  through 

(g)  amended 29954 

10.6  Amended 29954 

12.74  Revised 29122 

19.4   (b)(4)(i)(B)   amended;    (b)(5) 

revised 32944 

24.22  (d)(5)  and  (g)(6)  amended 32944 

24.24  (d)(3)(ii)  and  (e)(2)  removed; 
(d)(3)(iii),  (e)(3),  (4)  and  (5) 
redesignated  as  (d)(3)(ii), 
(e)(2).  (3)  and  (4);  (g),  (h)(1) 

and  (1)  amended 40823 

24.25  (a),  (b)(2)  and  (c)(4)  amend- 
ed; interim 29125 

24.26  Added;  interim 29125 

101.3  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

(b)(3)  amended „ 24746 

(b)(1)  amended 40824 

111.1  Amended 32944 

111.21  Existing  text  desigmated 
as  (a);  (a)  amended;  (b)  and 

(c)  added 32945 

111.22  Removed 32945 

111.23  (a)(1)  revised;  (b),  (c).  (d) 
and  (f)  removed;  (e)  redesig- 
nated as  (b);  new  (b)  amend- 

g(j 32945 

113.62  (j)  revised 32945 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 

122.15  Regulation  at  62  FR  37133 

eff.  date  confirmed 23214 

123  Authority  citation  amended 

16416 

123.4  (b)  amended 16416 

128.24  (a)  amended 16417 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),  (b),  (c),  (f)  and  (g) 
amended 16417 

143.22  Amended 16417 

143.23  (d)  and  (i)  amended 16417 
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143.26  (a)  amended ^ 16417 

143.32  (n)  amended 32945 

143.35  Revised 32945 

143.36  (a)  amended;  (c)  introduc- 
tory text  revised 32945 

143.37  (c)  and  (d)  removed;  (a)  re- 
vised  32945 

143.38  Removed 32945 

143.39  Revised 32945 

145.4  (c)  amended 16417 

145.12  (a)(2),   (3).   (b)(1)  and  (c) 

amended 16417 

145.35  Amended 16417 

145.41  Amended 16417 

148.23  (c)(1)  and  (2)  heading  and 
introductory  text  amended 
16417 

162  Heading  revised 32945 

Technical  correction 36992 

162.0  Revised , 32945 

162.1—162.8  (Subpart  A)  Heading 

revised 32946 

162.1a  Removed 32946 

162.1b  Removed..... 32946 

162.1c  Removed ,...32946 

162.1d  Removed 32946 

162.1e  Removed 32946 

162.1f  Removed • 32946 

162.1g  Removed 32946 

162.  Ih  Removed 32946 

162.1i  Removed -32946 

162.71  (e)  removed 29131 

162.74  Revised 29131 

(a)(1),  (c)  and  (f)  corrected 35798 

163  Added 32946 

163.6  (b)(2)(ii)  corrected 34808 

178  Technical  correction 36992 

178.2  Table  amended  (0MB  num- 
bers)  29133,  32955 

181.12  (a)(1)    introductory    text 

and  (b)(1)  amended 32955 

181.13  Amended 32955 

181.22  (a)  amended 32955 

191.3  (a)(3)  amended 27489 

191.6  (c)(3)  amended 27489 

191.14  (c)(3)(iii)(D)    and    (iv)(C) 
amended 27489 

191.92  (g)  amended 27489 

Chapter  II— United  States  Inter- 
naHonal  Trade  Commission 
(Parts  200-299) 

201.7  (b)  amended 29351 

201.10  Revised • 29347 

201.11  (b)(4)  and  (5)  added 30607 

201.17  Revised 29347 


201.18  (b)  and  (c)  revised 29348 

201.20  (b)(l)(ii),  (iii)  and  (3)(i)  re- 
vised  29347 

201.22—201.33  (Subpart  D)  Re- 
vised  29348 

205.3    (a)(1),    (2),    (b)    and    (d) 

amended.. 29351 

207.3  (b)  revised 30607 

207.45  (a)  revised 30607 

207.46  (g)  revised 30607 

207.60—207.69  (Subpart  F)  Added 

30608 

Chapter  III -International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

351.103  Revised 24401 

351.304  Added 24401 

351.305  Added 24402 

351.306  Added 24403 

354  Authority  citation  revised 24403 

354  Nomenclature  change 24403 

354.1  Amended 24403 

354.2  Re  vised 24403 

354.3  (a)(3)  and  (4)  revised;  (a)(5) 
added 24404 

354.5  (a),  (b),  (c).  (d)(1).  (2)  and  (7) 
revised;  (d)(8)  removed;  (d)(9) 
redesignated  as  (d)(8) 24404 

354.6  Revised 24404 

354.7  (b)  revised 24405 

354.9  (b)  revised 24405 

354.15  (e)  removed 24405 

354.17  (b)  amended 24405 

354.18  Added 24405 

354.19  Added 24405 

Proposed  Rules: 

4         36379 

lis « 31385 

123 27533 

161 31386 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.3  Re  vised 17326 

Redesignated     as    209.5;     new 

209.3  added 32613 

209.4  Redesignated  as  209.6;  new 

209.4  added 32613 

209.5  Redesignated  as  209.7;  new 

209.5  redesignated  from  209.3 

32613 
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TITLE  20  Chapter  ll-Con. 

209.6  Redesignated  as  209.8;  new 

209.6  redesignated  from  209.4 

and  revised 32613 

209.7  Redesignated  as  209.9;  new 

209.7  redesignated  from  209.5 

and  revised 32613 

209.8  Removed;  new  209.8  redesig- 
nated from  209.6  and  revised 
32613 

209.9  Redesignated  as  209.10;  new 
209.9  redesignated. from  209.7; 

(c)  revised 32613 

209.10  Redesignated    as    209.11; 
new  209.10  redesignated  from 

209.9  and  amended 32613 

209.11  Redesignated    as    209.12; 
new  209.11  redesigrnated  from 

209.10  and  revised 32613 

209.12  Redesignated    as    209.13; 
new  209.12  redesignated  from 

209.11  and  revised ..32613 

209.13  Removed;  new  209.13  redes- 
ignated from  209.12 32613 

(b)  revised 32614 

209.14  Revised 32614 

209.15  Amended , 32614 

216.74  Revised 17326 

255.8  Revised 29548 

Chapter  III— Social  Security 
Administration  (Parts  400—499) 

402.30  Amended 35132 

402.35  (d)  added 35132 

402.40  (h)  added ; 35132 

402.45  (d)  added 35132 

402.100  Heading  and  (b)  revised 

35132 

402.110  First  402.110  redesignated 

as  402.105 35132 

402.105  Redesignated  from  first 

402.110 35132 

402.115  Removed 35132 

402.120  Removed 35132 

402.130  Revised 35132 

402.140  Revised 35133 

402.145  Revised 35133 

402.150  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 35133 

402.160  (b)  and  (c)  revised 35134 

404.942  (g)  revised 35516 

404.969  Revised 36570 

404.985  Revised 24932 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  amended 30411 

404.1740  Revised 41416 

404.1745  Revised 41416 


404.1750  (a)  and  (d)  revised 41417 

404.1765  (a)  and  (g)(3)  revised;  (e) 

amended 41417 

404.1770  (a)(3)  amended;  (b)(3)  re- 
vised  41417 

404.1799  (c)  and  (e)  amended 41417 

416.420  (a)  revised 33546 

416.1130  (a)  revised 33546 

416.1442  (g)  revised 35516 

416.1469  Revised 36571 

416.1485  Revised 24933 

416.1540  Revised 41417 

416.1545  Revised 41418 

416.1550  (a)  and  (d)  revised 41418 

416.1565  (a)  and  (g)(3)  revised;  (e) 

amended 41418 

416.1599  (c)  and  (e)  amended 41418 

416.2010  (b)(l)(III)  amended; 
(b)(l)(lv)  revised;  (b)(l)(v) 
through  (X)  added 33849 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600—699) 

646  Added;  Interim 15988 

Proposed  Rules: 

404 31680 

416 32161,  42601 

TITLE  21 -FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
rninlstration,  Department  of 
Health  and  Human  Services 
(Parts  1-1299) 

3  Authority  citation  revised 26697 

5.20  (h)  revised 41960 

5.31  (f)(2)(IIi)  and  (Iv)  removed 26697 

5.53  (a)(1)  and  (b)(l)(i)  revised 27207 

5.73  Removed 26697 

5.74  Removed 26697 

5.200  Revised 18314 

5.210  Revised 18317 

5.215  Re  vised 18317 

10  Authority  citation  revised 32735 

10.50  (c)(10)  removed 26697 

10.75  (b)  amended 32735 

16.1  (b)(2)  amended 26697 

25.31  (f)  amended 26697 

50  Authority  citation  revised 26697 

50.1  (a)  amended 26697 

54.4  (a)  corrected 35134 

56  Authority  citation  revised 
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58  Authority  citation  revised 26698 

71  Authority  citation  revised 26698 

74.3602  (b)(2)(v)  added 20098 

Regulation  at  63  FR  20098  con- 
firmed  45943 

101  Technical  correction 17327 

Food  labeling  prohibitions 34084, 

34092,  34097,  34101,  34104.  34107. 
34110,  34112,  34115 

101.13  (g)  introductory  text  and 
(h)  Introductory  text  re- 
moved; (g)(1).  (2)  and  (3)  re- 
designated as  (h)(4)(l).  (11) 
and  (ill);  (h)(1)  and  new  (4)(i). 
(11)  and  (ill)  revised;  (i)(2)(ll), 
(P)(2).  (Q)(2).  (3)(ii),  (5)(i)  and 

(6)  amended 26980 

101.14  (e)(3)  amended 26980 

101.17  (g)  added 37055 

101.36  (b)(3)(il)(B),  (C)  and  (ill) 

revised 30620 

101.54  (d)(2)  revised 26980 

101.62  (d)(l)(ll)(D),  (2)(ili)(C), 
(iv)(C),  (4)(il)(C)  and  (5)(li)(C) 
amended 26980 

101.69  (c),  (d),  (1),  (m)(4),  (n)(3), 
(4),  (o)(3)  and  (4)  amended; 
(m)(3)  revised;  (m)(4)(lli)  and 

(5)  added 26719 

(m)(3)  and  (4)(iil)  corrected 40024 

101.70  (j)(2)  and  (4X11)  revised; 
(j)(3)(ili)  added 26719 

(j)(3)(ili)  corrected 40024 

165  Effective  date  confirmation 

42198 

165.110  (b)(4)(iii)(A)  table  and  (C) 
table  amended; 
(b)(4)(iil)(G)(J)(Jw)  note  re- 
moved  25769 

Regulation  at  63  FR  25769  eff. 

date  corrected  to  2-2-98 30621 

172.800  Regulation  at  60  FR  21702 
eff.    date   confirmed;    (c)(13) 

added 36362 

172.831  Added 16433 

173.300  (b)  revised 38747 

173.340  (a)(4)  introductory  text 
revised;  (a)(4)  table  amended 

29134 

175.105  (c)(5)  table  amended 37248 

177.1430  (b)  table  amended 36175 

177.2415  Added 20315 

178.2010  (b)  table  amended.... 27836,  29136, 
35135,  36177.  36178,  43875.  45716 

178.3130  (b)  table  amended 38748 

178.3297  (e)  table  amended 43874 


178.3400  (c)  table  amended 29551 

178.3725  Table  amended 35799 

179.26  (c)(1)  amended 43876 

184.1420  Added 24419 

184.1702  Added 28895 

200  Authority  citation  revised 26698 

200.15  Revised 26698 

201  Authority  citation  revised 26698 

201.50  (b)  amended 26698 

201.100  (c)(2)  amended 26698 

201.307    Added 27843 

207  Authority  citation  revised 26698 

207.25    (b)(2).    (4).    (5)    and    (6) 

amended 26698 

207.31    (a)(1).     (2),     (3)    and    (c) 

amended 26698 

210  Authority  citation  revised 26698 

211  Authority  citation  revised 26698 

310  Authority  citation  revised 26698 

310.545    (a)(27),    (28)    and    (d)(28) 

added;  (d)  Introductory  text 

revised 19802 

(a)(6)(ii)(B)  amended 40649 

(a)(23)  and  (24)  redesignated  as 
(a)(23)(i)  and  (24)(i);  (a)(23)(i) 
heading,  (11).  (24)(i)  heading, 
(11)  and  (d)(26)  added;  (d)(ll) 

revised 44998 

312  Authority  citation  revised 26698 

312.500—310.546  (Subpart  E)  Au- 
thority citation  revised 26698 

314  Authority  citation  revised 26698 

314.170  Amended 26698 

314.430  (f)(6)  amended 26698 

341.20  (b)(1)  revised 40650 

341.80  (c)(2)(ii),  (vil),  (d)(2)(i)  and 

(viil)  heading  revised 40650 

358.610  Revised 43303 

369  Authority  citation  revised 26698 

369.5  Removed 26698 

369.21  Amended 26698 

429  Removed 26698 

430  Removed 26068 

431  Removed 26068 

432  Removed 26068 

433  Removed ....26068 

436  Removed 26068 

440  Removed 26068 

441  Removed 26068 

442  Removed 26068 

443  Removed 26068 

444  Removed 26068 

446  Removed 26068 

448  Removed 26068 

449  Removed 26068 

450  Removed 26068 
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452  Removed 

453  Removed 26069 

455  Removed 26069 

460  Removed 26069 

510.105  (c)(2)  revised 32980 

510.106  Revised 32980 

510.600  (c)(1)  table  and  (2)  table 

amended 24106,  25164.  26981,  27844, 

27845,  29551.  31624,  31931,  36178, 
41188.  44381,  44382 
520.154a  (a)  amended;  (d)(4)  added 

38474 

520.452  Added 41419 

520.580  (b)(1)  amended 26981 

520.905c  (d)(l)(iii)  added 31624 

520.1195  (b)  amended 38474 

520.1445  (a)  and  (c)  heading-  re- 
vised; (d)  added 29352 

(c)  removed;  (d)  revised 41189 

520.1446  (c)  redesignated  as  (d); 

new  (d)  revised 41190 

520.1484  (b)  revised;  (c)(3)  amend- 
ed  17329 

520.1485  (d)(3)  amended 45944 

520.1660d  (a)(3)  revised 44384 

520.1720a  (b)(3)  amended 36178 

520.2043  (a)(2)  revised 39727 

(b)(2)  amended 45945 

520.2098  (b)  amended 29551 

522.84  Added 44382 

522.90b  (b)  revised 41420 

522.533  Added 44383 

522.955  (d)(l)(iii)  amended 26981 

(d)(l)(i)       revised;       (d)(l)(lii) 

amended 41191 

522.970   (c)   redesignated   as   (d); 
new  (c)  added;  (b)  and  new 

(d)  revised 38749 

522.1086  (b)  amended;  (c)  redesig- 
nated as  (d) 29362 

522.1183      (b)      removed;      (e)(1) 

amended 44384 

522.1289  Added 29552 

522.1940  (d)(3)  added 45945 

522.2005  (b)  amended 24420 

522.2120  Amended 24107 

522.2121  Added i... 24107 

524.1044g  (b)  amended 31932 

524.1193  (b)  and  (d)(2)  revised 44385 

524.2101  (c)  amended 26981 

529.469  Added 25164 

529.1030  (c)  redesignated  as  (d); 

(b)(1),  (2),  new  (d)  introduc- 
tory text,  (1)  and  (2)(1)  re- 
vised; (d)(2)(iv)  and  (v)  added 


.38304 


529.1186  (b)  revised 24106 

556.283  Revised 41191 

556.286  Added ....38750 

556.600  Revised 24107 

(c)  corrected 38304 

558.58  (d)(l)(iii)  table  amended 27845 

558.76  (d)(3)(xv)  added 38475 

(d)(3)(xv)  added 38750 

(d)(3)(xvi)  added 39028 

(d)(1)  table  amended 40825,  44385 

558.78  (d)(3)  revised 19185 

(a)(2),   (d)(1)   table   and   (2)(ii) 

amended 27845 

558.95  (d)(4)(lv)  added 18836 

(d)(l)(xi)(6)  and  (xii)(b)  amend- 
ed  27845 

(d)(4)(i)(ft).  (il)(b),  (ill)  Intro- 
ductory text,  (d),  (iv)  intro- 
ductory text  and  (c)  amended 

44385 

558.120  (d)(l)(ill)(fc)  amended 27846 

668.128    (a)(1)    and    (d)(1)    table 

amended 27845 

558.145  (a)(1)  and  (2)  amended 27845 

668.175    (d)(l)(iil)(6)    and    (iv)(i)) 

amended 17948,  27846 

558.196  (d)  table  amended 17948,  27845, 

38475 

558.305  (a)  amended 27846 

558.311  (e)(l)(ii)  table  amended 17948 

(b)(2)  through  (7),  (e)(l)(v) 
table,  (2)(v)  and  (3)(v)  amend- 
ed  27845 

558.340  (a)  amended 27845 

568.342      (d)(3)(ii)      and      (6)(il) 

amended 27846 

(d)(8)  added 41191 

658.366  (a)  amended 24420 

(b)(8),  (9),  (f)(l)(iv)(B),  (v)(6), 
(xiv)(6).   (xv)(6)  and   (xvi)(6) 

amended 27845 

658.369  (c)  removed;  (d)  introduc- 
tory text  revised;  (d)(1),  (2) 
and  (3)  redesignated  as 
(d)(l)(i),  (ii)  and  (iii);  (d)(1) 

heading  and  (2)  added 39028 

668.450  (d)(3)(iii)  added .....41192 

668.460  (b)  and  (c)  redesignated  as 
(c)  and  (d);  new  (b)  added; 

(d)(1)  table  revised 36179 

668.615  (d)(l)(iv)(ft)  amended 17948 

(a)  and  (d)(l)(vi)(6)  amended 27845 

558.630  (c)  removed;  (d)(6)(x)  re- 
vised  38476 
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558.550  (a){l).  (d)(l)(vii)(c),  (ix)(c), 
(xv)(c)  and  (xvi)(c)  amended 

27846 

558.575  (a)(1)  and  (2)  amended 27846 

558.582  (a)  amended 27846 

558.600  (c)(4)(ii)  amended 27846 

558.680  (c)(1)  table  amended 38750 

606.121  (e)(l)(ii)  amended 16685 

610.11  (g)  revised 19403 

Regulation    at    63    FR    19403 

withdrawn  in  part 41718 

610.30  Amended 16685 

640.2  (e)(3)  amended 16685 

640.17  Amended 16685 

640.24  (b)  amended 16685 

6Id.64  (c)(2)  amended 16685 

640.69  (b)  amended 16685 

640.70  (a)(3)  amended 16685 

640.74  (b)(2)  amended 16685 

640.101  (a)  amended 16685 

640.102  (c)  and  (e)  amended 16685 

640.104  (a)  amended 16685 

800  Authority  citation  revised 26699 

801  Interpretation 24934 

Economic  analysis  statement 

29552,46171 

801.437  Note  added 46175 

803.1  (a)  revised 26074 

Regulation    at    63    FR    26074 
withdrawn 45717 

803.3  (c)  introductory  text 
amended;  (m)  through  (ee) 
redesignated  as  (n)  through 
(ff);  (c)(1),  new  (p)  introduc- 
tory text,  (1)  and  (r)(2)  re- 
vised; (g)  and  new  (m)  added 
26074 

Regulation    at    63    FR    26074 
withdrawn 45717 

803.9  (c)(2)  amended;  (c)(3)  re- 
moved; (c)(4)  redesignated  as 
(c)(3) : 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.10  Heading,  (a)(2)  and  (c)(5) 
revised;  (b)  added 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.11  Amended 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 

803.12  (b)  revised 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 

803.17  Introductory  text  amend- 
ed  26075 


Regulation    at    63    FR    26075 
withdrawn 45717 

803.18  Heading,  (b)(l)(ii)  and  (2) 
revised:  (a),  (b)(1)  introduc- 
tory text  and  (c)  amended: 

(d)  added 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.19  (b)  and  (c)  amended 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 

803.20  (a)  introductory  text  and 
(2)  amended:  (a)(1)  revised; 
(b)(2)  added 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 

803.22(a)  and  (b)(1)  amended 26076 

Regulation    at    63     FR    26076 

withdrawn 45717 

803.33  Heading  revised;  (a)  intro- 
ductory text,  (2).  (5),  (7)  in- 
troductory text,  (vi)  and  (c) 
amended 26076 

Regulation    at    63    FR    26076 

withdrawn 45717 

803.40—803.43  (Subpart  D)  Added 

26076 

Regulation    at    63    FR    26076 
withdrawn 45717 

803.56  Introductory  text,  (a)  and 

(b)  amended 26076 

Regulation    at    63    FR    26076 
withdrawn ...45717 

803.57  (a),  (b),  (c)(1)  and  (d) 
amended 26076 

Regulation    at    63    FR    26076 

withdrawn 45717 

804  Heading  revised 26077 

Regulation     at    63    FR    26077 

withdrawn 45717 

804.1  (a)  revised 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.3  (d)  revised;  (m)(l)  and  (2) 

amended 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.25  (a)(1)  and  (2)  amended;  (c) 

removed 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

806  Heading  revised 42232 

806.1  (a)  and  (b)(1)  revised 42232 

806.2  (f)  revised 42232 

806.10  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 
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TITLE  21    Chapter  l-Con. 

(a),  (b),  (c)  introductory  text 
and  (2)  revised;  {c)(4),  (d)  and 

(e)  amended 42232 

806.20  Regulation  at  62  FR  27191 

eff.  5-18-98 18836 

(a)  and  (c)  revised 42233 

806.30  Revised 42233 

812  Authority  citation  revised 26699 

814.39  (a)  introductory  text  and 

(4)  revised:  (f)  added 20533 

Regulation    at    63    FR    20533 

withdrawn 42699 

814.100  (a)(2)  and  (d)  revised;  (e) 

added 19188 

Regulation    at    63    FR    19188 

withdrawn 40825 

814.104  (b)  removed;  (c),  (d)  and 
(e)  redesignated  as  (b),  (c) 
and  (d);  new  (b)(5)  and  new 
(d)  revised;  new  (c)  amended 

19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.106  Revised 19189 

Regulation     at    63    FR    19189 

withdrawn 40825 

814.108  Revised .....19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.112  (a)  introductory  text  and 

(b)  revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.114  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.116  (a)  and  (d)  amended;  (e) 

added 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.118  (e)  revised 19189 

RegvUation    at    63    FR    19189 

withdrawn 40825 

814.120  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.124  (a)  amended 19190 

Regulation    at    63    FR    19190 

withdrawn 40825 

814.126  (a)  amended;  (b)  revised 

19190 

Regulation    at    63    FR    19190 

withdrawn 40825 

862.1825  Added 40366 

864.1860  Added 30142 


868  Preamendment  device  reten- 
tion  35516 

882.5970  Added 40651 

884  Preamendment  device  reten- 
tion  35516 

888.3070  Added 40040 

890  Preamendment  device  reten- 
tion  35516 

892.2010  Added 23387 

(a)  and  (b)  corrected 44998 

892.2020  Added 23387 

(a)  and  (b)  corrected 44998 

892.2030  Added 23387 

892.2040  Added 23387 

892.2050  Added 23387 

1240  Technical  correction 29591 

1240.70  Removed .'. 26078 

1270.33  (b)(1)  amended 16685 

Proposed  Rules: 

3 26690,  40858,  42773 

5 26690,  40858,  42773 

10 26690,  32772,  40858,  42773 

16 26690,  31143,  35551 

20 40069,  40858,  42773 

25 26690 

26 17744 

50 26690 

56 26690 

58 26690 

70 30150 

71 26690 

73 30150 

74 , 30150 

80 30150 

81 .7. 30150 

82 30150 

99 31143,35551 

100. 27502 

101 20486,  23624,  24254,  24593,  27016, 

30150.  45427 

102 20148 

120 20450.  24254,  37057,  40072 

165 25789 

178 30150 

200 26690 

201 26690,  30150 

207 26690,  26744.  40858.  42773 

210 26690 

211 26690 

310 26690,  33692.  40858.  42773 

312 .:. 26690,  40858,  42773 

314 26690 

315 28301,  41219 

316 40858,  42773 

334 27886.  33592 
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341 38762 

369 26690 

429 26690 

430 26127 

431....; 26127 

432 26127 

433 26127 

436 .26127 

440 26127 

441 26127 

442 26127 

443 26127 

444 26127 

446 26127 

448 26127 

449 26127 

450 26127 

452 26127 

453 26127 

456 26127 

460 26127 

600 40858.  42773 

601 ...28301,  40858,  41219,  42773 

607 40858,  42773 

610 19431,  40858,  42773 

640 40858,  42773 

660 40858,  42773 

701 30150 

800 26690 

803 26129 

804 26129 

806 42300 

807 26744 

808 39789 

809 29174 

812 26690,  38131 

814 19196.  20558 

820 29364 

864 ...29174 

868 44177 

874 25794,  40673 

882 40673 

884 44177 

890 40677.  44177 

1271 26744 

1308 18170 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Parts  1-199) 

40.68   Regulation   at   63   FR   670 

confirmed 36366 

40.204  Removed 16686 


41.2  {g)(3)  and  (4)  redesignated  as 
(g)(5)  and  (6);  new  (g)(3)  and 
(4)  added 16893 

41.32  Re  vised 16893 

41.33  Revised 16894 

41.101  Regulation  at  63  FR  671 

confirmed;  (c)(1)  amended 36366 

41.107  (c)  redesignated  as  (c)(1); 

(c)(2)  added;  interim 24108 

41.121  Regulation  at  63  FR  671 
confirmed 36366 

41.122  (a)(4)  and  (h)(9)  added 16895 

50  Authority  citation  revised 20315 

50.40  (a)  amended 20315 

51.70  Regulation  at  62  FR  62695 

confirmed 44777 

51.80  Regulation  at  62  FR  62695 

confirmed 44777 

93  Authority  citation  revised 16687 

93.1  (a),  (b).  (c)  and  (e)  amended 

16687 

121.1  Amended 17330 

140  Added 36574 

Ctiapter  II— Agency  for  Inter- 
national Development.  Inter- 
national Development  Co- 
operation Agency  (Ports 
200-299) 

228.11  (e)  revised 38751 

228.21  (a)  amended;  (c)(4)  revised 

38759 

228.51  (a)  introductory  text  and 

(1)  revised 38751 

228.53  Introductory  text  and  (a) 

revised 38752 

Ctiopter  V-United   States   Infor- 
mation Agency  (Ports  500—599) 

514  Suspension  of  applicability 

34276 

Policy  statement 42233 

514.90  (Subpart  H)  Added;  in- 
terim  34810 

Proposed  Rules: 

503 16800 

TITLE  23-HIGHWAYS 

Chapter  I— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  1—999) 

655.601  (a)  revised 33549 
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TITLE  23 


Proposed  Rules: 


655 31950,31957 

658 27228 

1331 33220,44415 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A— Office  of  ttie  Sec- 
retary, Department  of  Housing 
and  Urban  Development  (Parts 
0-99) 

5.100  Amended 23853 

5.214  Amended 23853 

5.403  (a)  revised;  (b)  amended 23853 

5.520  (cXDdi)  and  (2)(1)  revised 

23853 

8.28  (a)(5)  revised 23853 

Ctiapter  11— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  2(X)— 299) 

201.20  Regulation  at  62  FR  65181 

confirmed 44361 

201.26  Regulation  at  62  FR  65181 

confirmed 44361 

202.2  Regulation  at  62  FR  65181 
confirmed 44361 

202.3  Regulation  at  62  FR  65181 
confirmed 44361 

202.5  Regulation  at  62  FR  65181 

confirmed 44361 

202.7  Regulation  at  62  FR  65182 

confirmed;  (a)  amended 44361 

203.3  Regulation  at  62  FR  65182 
confirmed 44361 

203.4  Regulation  at  62  FR  65182 
confirmed 44361 

203.255  (b)(5)  revised;  interim 29507 

206.45  (e)  revised;  interim 17656 

Ctiapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  500—599) 

Chapter  V  Clarification 35135 

570.415  (k)(3)(ii)  revised 31869 

598  Added;  Interim 19155 


Chapter  Vlll-Office  of  ttie  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

882  Heading  and  authority  cita- 
tion revised 23853 

882.101  Revised 23853 

882.102  Revised 23853 

882.106  Removed 23854 

882.108  Removed 23854 

882.109  Removed ...23854 

882.110  Removed 23854 

882.111  Removed 23854 

882.118  Removed 23854 

882.112  Redesignated  as  882.414 23854 

882.201—882.219  (Subpart  B)  Re- 
moved  23854 

882.217  Redesignated  as  882.517 23854 

882.301—882.335  (Subpart  C)  Re- 
moved  23854 

882.401  Revised 23854 

882.402  Removed 23854 

882.404  Revised 23854 

882.406  Redesignated  as  882.810 23857 

882.407  Revised 23855 

882.411  (c)  amended 23855 

882.413  (c)  removed 23855 

882.414  Redesignated  from  882.112 
23854 

882.501  Removed................ 23855 

882.502  Removed 23855 

882.503  Removed .'. 23855 

882.504  Removed 23855 

882.505  Removed 23855 

882.506  Removed 23855 

882.508  Removed 23855 

882.511     Heading     revised;     (a) 

through  (e)  redesignated  as 
(b)  through  (f);  new  (a)  added 


.23855 


882.514  (a)(1).  (d)(1)  Introductory 
text,  (iv)  and  (v)  amended; 
(d)(2)(vl)  redesignated  as 
(d)(l)(vl);  (e)  revised 23855 

882.515  (b)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 
23855 

882.517  Redesignated  from  882.217 

23854 
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882.601—882.606  (Subpart  F)  Re- 
moved  23864 

882.701—882.759  (Subpart  G)  Re- 
moved  23854 

882.802  Amended 23855 

882.803  (b)  revised 23855 

882.805  (d)(l)(i)(B)  amended;  (c) 
revised 23855 

882.806  Heading,  (a)(3)  and  (4)  re- 
vised; (a)(2)  amended;  (a)(2) 
undesignated  text  desigmated 

as  (a)(2)(ii);  (a)(2)(i)  added 23856 

882.807  (a)  and  (d)  revised 23856 

882.808  (d),  (i)(l),  (3)  and  (o) 
amended;  (b)(4),  (c)  and  (i)(2) 
revised 23857 

882.810  Removed;  new  882.810  re- 
designated from  882.406;  new 
(g)(l)(iii)(C)  amended 23857 

Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urban  Development 
(Parts  900-999) 

968.103  (e)(3)  and  (4)  redesignated 
as  (e)(4)  and  (5);  new  (e)(3) 

and  (f)(4)  added 46107 

968.112  (f)(4)  amended. 46108 

982  Authority  citation  revised 23857 

982.4  Re  vised 23857 

Corrected 31625 

982.53  (a)  revised 23859 

982.54  (d)(7)  revised;  (d)(15) 
through  (19)  redesignated  as 
(d)(18)  through  (22);  new 
(d)(15),  (16)  and  (17)  added... 23859 

982.102  (d)  removed 23895 

982.152  (a)(3)  added;  (c)(1)  revised 
23859 

982.153  (a)  designation  and  (b)  re- 
moved  23860 

982.158  (f)(6)  amended;  (f)(7)  re- 
designated as  (0(8);  new  (f)(7) 
added 23860 

982.204  (c)  revised 23860 

982.205  Heading  and  (c)  revised 
23860 

982.206  (b)(1)  amended;  (a)(2)  re- 
vised  23860 

982.207  (c)  redesignated  as  (d); 

new  (c)  added 23860 

982.302  (a)  revised ...23860 

982.303  (b)(1)  amended;  (b)(2)  re- 
vised  23860 


982.306  (d)  and  (e)  redesignated  as 

(e)  and  (f);  new  (d)  added 27437 

982.316  Added 23860 

Corrected 31625 

982.352  (c)(7)  revised;  (c)(8) 
amended;  (c)(9)  redesignated 
as  (c)(12);  new  (c)(9).  (10)  and 
(11)  added 23860 

982.401  (a)(1)  amended 23861 

982.402  (c)  revised 23861 

982.451  (a)  removed:  (b)  and  (c) 
redesignated  as  (a)  and  (b) 
23861 

982.452  (b)(2)  revised 23861 

982.501—982.517       (Subpart       K) 

Added 23861 

982.552  (a)(1)  revised 23865 

982.601—982.624  Added 23865 

982.623  (b)(2)(i)  corrected 31625 

983.1  Re  vised 23870 

983.2  Introductory  text  amended 
23870 

983.3  (d)  added 23870 

983.5  Re  vised 23870 

983.7  (b)  introductory  text  and 

(7)  revised;  (b)(5)  amended; 
(d)  and  (f)  removed;  (b)(8) 
and  (c)  added;  (c)  and  (g)  re- 
designated as  (d)  and  (f) 23870 

983.10  (g)(l)(iil)(B)  amended 23871 

983.12  Revised 23871 

983.13  Revised 23871 

983.14  Removed 23871 

983.51  (d)  introductory  text  re- 
vised  23871 

983.52  (a)  and  (c)  amended 23871 

983.55  (a)  and  (b)  amended 23871 

983.101  (b)(3)  amended 23871 

983.103  (d)  amended 23871 

983.151  (b)(3)  amended 23871 

983.201  Revised 23871 

983.202  Amended 23871 

983.203  (a)(1).  (b).  (d)(6)  and  (g)(1) 
amended;  (e)  added 23871 

983.204  (e)  added 23871 

983.205  Removed;  new  983.205  re- 
designated from  983.206 23871 

983.206  Redesignated  as  983.205; 
new  983.206  redesignated 
from  983.207 23871 

983.207  Redesignated  as  983.206; 
new  983.207  redesignated 
from  983.208  and  revised 23871 

983.208  Redesignated  as  983.207 23871 

983.251—983.262       (Subpart       F) 

Added 23871 
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TITLE  24 

Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  3200—3899) 

3280  Interpretive  Bulletin 26386 

Proposed  Rules: 

5 35650.  35662.  41754 

6 26022 

50 30046 

55 30046 

58 30046 

180 26022 

200 26702.  32958,  35662.  41754 

203 24736 

207 26702.  35650.  41754 

236 35662.41754 

266 35650,  35662,  41754 

291 29496.  35650 

570 26022 

880 35650.  35662.  41754 

881 35650,  41754 

882 35650.  41754 

883 35650,  41754 

884 35650,  41754 

886 35650,35662 

888 : 24846 

891 41754 

901 „ 35672,  40682 

965 35650,  41754 

982 35662,  41754 

983 35650.  41754 

3280 26392 


TITLE  25-INDIANS 

Ctiapter  III— National  Indian 
Gaming  Commission  (Parts 
500-599) 

514  Technical  correction ; 17489 

518  Added 41969 

Proposed  Rules: 

11 32631 

61 36866 

291 19693 

542 42940 


TITLE  26-INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Sen^- 
ice.  Department  of  ttie  Treasury 
(Parts  1--799) 

1  Authority  citation  amended 16898. 

30623,  33555,  36180,  41421,  44389 

1.32-3T  Added 34596 

1.367(a)-lT  (a),  {c)(l)  and 
{3)(ii)(C)  concluding  text 
amended;  (b)(2)(i)  and  con- 
cluding text  removed;  (c)(2) 

revised 33555 

1.367(a)-3  (a),  (b)  and  (d)  revised; 
(c)(l)(lii)(B)  amended;  (e) 
through    (h)    removed;    new 

(e),  (f)  and  (g)  added 33556 

1.367(a)-3T  Removed 33561 

1.367(a>-8  Added 33562 

1.367(b)-l  Added 33566 

1.367(b)-4  Added 33567 

1.367(b>-7  (a)  and  (b)  added 33568 

1.367(d)-lT  (a)  amended 33568 

1.402(a)-l  (bX2)(ii)(d)  and  (c)  re- 
instated; CFR  correction 43303 

1.411(d>-4  Amended 30623 

1.417(e)-l  (d)  revised 16898 

1.417(e)-lT  (d)  revised 16902 

1.460-0  Amended 36181 

1.460-6  (j)  added ;36181 

1.460-6T  Removed 36181 

1.465-27  Added 41421 

1.936-llT  Added 44389 

1.985-1  Corrected 15760 

(b)(2)(ii)(C)(i)  heading  and  (2) 

correctly  added 15761 

(c)(6)  amended 40368 

1.985-4  (a)  amended 40368 

1.986-7  (b)(3),  (c)(5)  and  (d)(5)  cor- 
rected  15761 

1.985-8T  Added 40368 

1.1001-5T  Added 40369 

1.6038B-1  Added 33568 

1.6038B-1T  Heading,  (a)  through 
(b)(2),  (c)  introductory  text 
and  (f)  revised;  (b)(3)  redesig- 
nated  as   (b)(4);   new   (b)(3), 

(c)(6)  and  (g)  added 33570 

1.6045-lT  Removed 36519 

1.6045-2T  Removed 36619 

1.6045-1  (1)  revised;  (q)  amended 

35519 

1.6045-2  (g)(2)  revised;  (i)  amend- 
ed  35619 
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7.367(b)-l  (a)  and  (c)(1)  revised; 
authority  citation  removed 

33570 

7.367(b)-4  (a)  and  (b)  revised;  au- 
thority citation  removed 33570 

7.367(b)-7  (a)  revised;  authority 

citation  removed 33570 

20.2044-1  (e)  Example  8  added 44393 

20.2044-lT  Removed 44393 

20.2056(b)-(7)  (d)(3)  and  (h)  Exam- 
ple 6  revised 44393 

20.2056(b)-7T  Removed 44393 

20.2056(b)-10  Revised 44393 

20.2056(b)-10T  Removed 44393 

31  Authority  citation  amended 

32735 

31.6302-1  (f)(4)  amended 32736 

31. 6302-lT  Added 32736 

48  Authority  citation  amended 

35801 

48.4081-lT  Added 35801 

48.4082-6T  Added 35801 

48.4082-7T  Added 35801 

48.4082-«T  Added 35801 

48.4082-9T  Added 35802 

48.4082-lOT  Added 35802 

48.4091-3T  Added 35802 

48.4101-2T  Added 35803 

48.4101-3T  Added 35803 

48.6427-lOT  Added 35804 

48.6427-llT  Added 35804 

145.4052-1  (a)(2)(il)  redesignated 
as  (a)(2)(ii)(A);  new 

(a)(2)(ii)(A)  amended; 

(a)(2)(ii)(B)  added 35804 

301.6011-2  (a)(1).  (b)(1),  (2),  (c)(1) 
heading.  (1).  (ill).  (2).  (d).  (f). 
(g)  heading  and  (2)  revised; 
(c)(l)(iv)  added;  (c)(3)  and  (4) 

removed;  (e)  amended 35519 

301.6011-2T  Removed 35520 

301.7623-1  Revised 44778 

301. 762a-lT  Removed 44779 

602.101  (c)  table  amended  (0MB 

numbers) 30624,  33570,  34596.  35805. 

35806.  36181.  44393.  44779 

Proposed  Rules: 

1—799  (Ch.  I) 44181 

1 17973.  19694,  19864,  20156,  24765.  25796. 

27534,  28958.  29961.  32164,  33595, 

34615,  34616.  37296.  38139,  40383, 

41754,  43353,  43354,  44416.  45019 

31 32774 

48 35893 

53 41486 


261 43361 

301 37296.  41486,  43354.  46205 

TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol.  To- 
bacco and  Firearms.  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

4.21  (e)(5)  amended 44782 

4.24  (b)(1)  amended 44783 

9.93  (c)(ll).  (17)  and  (18)  revised; 

(c)(19)  added 16904 

9.156  Added 33853 

9.159  Added 16904 

19.11  Amended 44783 

24.10  Amended 44783 

24.76  Heading  revised.'. 44783 

24.257  (a)(3)(iii)  revised;  (a)(3)(iv) 

and  (c)  added;  0MB  number 

44783 

24.278  (d)  revised 44783 

55.11  Amended 45001 

55.30  (a),  (b)  and  (d)  introductory 

text     amended;     (c)(4)     and 
(d)(3)  revised 45002 

55.41  (b)(2)  revised 45002 

55.42  Revised 45002 

55.43  Re  vised .'. 45002 

55.45  (b)  amended.. 45002 

55.46  (b)  revised 45002 

55.51  Revised 45002 

55.63  (d)  heading  revised 45002 

55.102  Revised 45002 

55.103  (a)(1)  and  (2)  revised 45003 

55.105  (d)  revised 45003 

55.122  (b)(4),  (5),  (c)(4)  and  (5) 
amended 45003 

55.123  (b)(3).  (4).  (c)(4).  (5)  and 
(d)(3)  amended 45003 

55.124  (b)(4),  (5),  (c)(4)  and  (5) 
amended 45003 

55.125  (a)  amended;  (b)  removed; 
(c)  through  (f)  redesignated 
as  (b)  through  (e);  heading, 
(a)  introductory  text,  new 
(b)(4)  and  (5)  revised 45003 

55.127  Amended 45003 

55.141  (a)(7)  revised 45003 

55.163  Amended 45003 

55.201  (d)  revised;  (f)  added;  0MB 
number 45003 

55.202  (b)  revised 45003 

55.206  (b)  amended 45003 
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TITLE  27  Chapterl-Con. 

55.218  Amended 45003 

55.221  Heading,   (a)  and  (d)  re- 
vised  45004 

55.222  Amended 45004 

55.223  Table  amended 45004 

56.224  Table  amended 45004 

178.1  (a)  revised 35522 

178.11  Amended 35522 

178.32     (a)(7).     (8)(lil)(B).     (d)(7). 

(8)(il)(B)  amended;  (a)(9)  and 

(d)(9)  added 35522 

178.50  (b)  and  (c)  amended;   (d) 

added 35523 

178.99  (c)(7)  and  (8)(il)(B)  amend- 
ed; (c)(9)  added 35523 

178.100  (a)    existing    text    des- 
ignated as  (a)(1);  (a)(2)  added; 

(c)  re  vised 35523 

178.103  Added 37742 

178.130  (a)(1)  amended 35523 

178.134  Added 35523 


178.141  Introductory  text  revised 

35523 

178.144   (c)(6)   and   (7)   amended; 

(c)(8)  added 35523 

194  Authority  citation  revised 44783 

194.239—194.241         Undesignated 
center  heading  and  sections 

removed 44784 

250.11  Amended 44784 

251.11  Amended 44784 


Proposed  Rules: 


4.... 
9.... 
19.. 
24.. 
178. 


.27017,  44819 

45427 

44819 

44819 

35551 


194 44819 

250 44819 

251 44819 


1208  Authc 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Parts  0-199) 

0.29— 0.29J  (Subpart  E-4)  Added 

36847 

0.29e  (a)(1)  corrected 40788 

2.1—2.67  Designated  as  Subpart 

A;  heading  added;  interim 39176 

2.20  Amended;  interim 39176 

2.62  Redesignated  as  2.68  (Sub- 
part B);  new  2.62  redesig- 
nated from  2.63;  interim 39176 

2.63  Redesignated   as   2.62;    new 

2.63  redesignated  from  2.64; 
interim 39176 

2.64  Redesignated   as   2.63;    new 

2.64  redesignated  from  2.65; 
interim 39176 

2.65  Redesignated   as  2.64;    new 

2.65  redesignated   from  2.66; 
interim 39176 

2.66  Redesignated   as  2.65;   new 

2.66  redesignated  from  2.67; 
interim 39176 

2.67  Redesignated  as  2.66;  interim 
39176 

2.68  (Subpart  B)  Redesignated 
from  2.62;  interim 39176 

2.70—2.89  (Subpart  C)  Added;  in- 
terim  39176 

16.11  (b)(7)  correctly  revised 36295 

Proposed  Rules: 

23 38765 

25 : ...43893 

TITLE  29-LABOR 

Chapter  X— National  Mediation 
Board  (Parts  1200-1299) 

1208  Authority  citation  revised 

44394 

1208.2  Revised 44394 

1208.6  Revised 44395 

Chapter  )(VII— Occupational 

Safety  and  Health  Administra- 
tion, Department  of  Labor  (Parts 
1900-1999) 

1910  Meeting 39029 

1915  Meeting 39029 


1926  Meeting ... 

Chapter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Labor  (Parts  400—499) 

4011  Appendix  A  amended 38306 

4022.7  (b)(1)  revised;  (d)  added 38306 

4041A.43  (b)(1)  amended 38306 

4044  Appendix  B  amended 38083,  43623 

4044.52  (b)  introductory  text  re- 
vised  38306 

4044.54  Amended 38306 

4050.2  Amended 38306 

4050.5  (a)(2)  amended 38306 

4050  Appendix  A  amended 38306 

4281.13  (a)  introductory  text 
amended;  (b)  removed;  (a)(1) 
through  (5)  redesignated  as 

(a)  through  (e) 38307 

4281.14  Heading  and  (a)  amended 
38307 

4281.15  Removed 38307 

Proposed  Rules: 

56 40800 

57 40800 

77 40800 

1915 41755 

1926 43452 

TITLE  30-MINERAL  RESOURCES 

Chapter  II— Minerals  Manage- 
ment Service,  Department  of 
the  Interior  (Parts  200-299) 

250.101  (e)  Table  1  amended 37068 

250.806  (a)(3)  revised 37068 

250.1000  (c)  revised 43880 

250.1001  Amended 43881 

250.1007  Heading  and  (a)  intro- 
ductory text  revised;  (a)(2) 
amended 43881 

250.1404  (d)  added 42711 

253  Added  (0MB  numbers  pend- 
ing)  42711 

Workshop 43624 

Chapter  VI— Bureau  of  Mines,  De- 
partment of  the  Interior  (Parts 
600-699) 

602  Removed;  interim 40178 
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TITLE  30 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  ttie 
Interior  (Parts  700-999) 

901.15  Table  amended 35807 

914.15  Table  amended 39729 

917.15  Table  amended 40827,  41427 

917.16  (b)  removed 40827 

(n)  added 41427 

917.17  (a)  removed 40827 

918.15  Table  corrected 38881 

924.10  (b)  removed 43320 

924.15  Table  amended 43321 

924.16  (a)  and  (e)  removed;  (f) 
through  (n)  added 43321 

926.30  Revised 40794 

936.15  Table  amended 42579 

948.15  Table  amended 37777 

948.16  (nnn)  and  (ooo)  revised; 
(ppp)  removed 37777 

Proposed  Rules: 

56 45973 

57 45973 

72 37796.41755 

75 37796,  38066,  41755 

77 45973 

206 36868,  38355,  40073 

707 40871 

874 40871 

901 45192 

902 42774 

904 41506 

917 45430 

924 44192 

938 40237,  45199,  45973 

944 36868 

948 39790 

950 40384 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Sut>title  A— Office  of  ttie  Secretary 
of  ttie  Treasury  (Parts  0—50) 

1.16  (a)  through  (d)  and  (f) 
through  (j)  revised 39733 

1.17  (a)(1)  through  (5),  (b).  (c). 
(d).  (1).  (m),  (r)  and  (s)  re- 
vised  39733 

1.18  Revised 39733 

1.20  (d)  through  (g)  revised 39733 

1.21  (a)(6)(li)  revised 39734 


1.492  (a)  through  (d)  revised 39734 

Chapter  I— Monetary  Offices,  De- 
partment of  the  Treasury  (Parts 
51-199) 

103  Technical  correction 37777 

Chapter  II— Fiscal  Sendee,  De- 
partment of  the  Treasury  (Ports 
200-399) 

285  Regulation   at  62   FR   34179 

confirmed 46140 

285.1  Regulation  at  62  FR  36210 
confirmed;  (a)  amended;  (g), 
(m),  (n)  and  (o)  revised;  (j)(5) 
added 46145 

285.4  Added 44988 

317  Authority  citation  revised 38041 

317.0  Revised 38041 

317.1  (d)  revised 38041 

317.8  Appendix  amended 38041 

317.9  (b)(2)  removed;  (b)(1)  redes- 
ignated as  (b);  new  (b)  table 
amended 38041 

321  Authority  citation  revised. 38042 

321.0  (a)  and  (b)  revised 38042 

321.1  (0)  revised 38042 

321.3  (c)  revised 38042 

321.6  Revised 38042 

321.7  (a)  and  (g)-revi8ed 38042 

321.9  (a)  revised 38042 

321.12  Revised 38042 

321.25  (b)(2)  removed;  (b)(1)  redes- 
ignated as  (b);  new  (b)  table 
amended 38042 

321  Appendix  amended 38042,  38043 

330  Authority  citation  revised 38044 

330.1  (f)  revised 38044 

330.5  (a)  revised 38044 

330.6  (a)  revised 38044 

330.7  Revised - 38044 

330.8  Re  vised 38044 

330.9  (b)(2)  removed;  (b)(1)  redes- 
ignated as  (b);  new  (b)  table 
amended 38044 

330.10  Revised 38044 

357  Determination 35807 

359  Added 38044 

359.2  (e)(l)(i)  through  (v)  revised 

45946 

359.3  (ibxi)  revised. 45947 

360  Added 38049 
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Chapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  ttie 
Treasury  (Parts  500—599) 

515.560  Corrected ....35808 

560.525  Corrected 35808 

501.803  Correctly  revised 35809 

538  Added 35810 

Proposed  Rules: 

103 37085 

285 41688,  44991 

TITLE  32-NATIONAL  DEFENSE 

Ctiapter  I— Office  of  ttie  Secretary 
of  Defense  (Parts  1—399) 

83  Removed. 43624 

84  Removed 43624 

204.4  (c)(l)(vli)  thorugh  (ix)  cor- 
rected  36992 

204.6  (a)(1).  (4)  and  (b)(l)(v)  cor- 
rected  36992 

204.8  Corrected 36992 

Chapter  V— Department  of  the 
Army  (Parts  400—699) 

588  Removed 37069 

Chapter  VI— Department  of  the 
Navy  (Parts  700-799) 

706.2    Tables    One     and    Three 

amended 44785 

Chapter  XIX— Central  Intelligence 
Agency  (Parts  1900-1999) 

1903  Revised 44786 

Proposed  Rules: 

44 : 45975 

199 36651 

655 37296 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard.  Depart- 
ment of  Transportation  (Parts 
1-199) 

100  Temporary  relations  list 

45171 


100.35-T05-045  Added  (temporary) 

36850 

100.35-T05-47  Added  (temporary) 

36851 

100.36-T05-063  Added  (temporary) 

40653 

100.35T-07-O08  Added  (temporary) 

•. 36182 

100.35T-O7-O49  Added  (temporary) 

43322 

100.35-T08-040  Added  (temporary) 

38752 

100.109  Added 37492 

100.114  Implementation  (tem- 
porary)  45395 

100.116  Added 37249 

100.201  Implementation  (tem- 
porary)  36182,36183 

100.501  Implementation  (tem- 
porary)   36849 

100.505  (b)  revised 39236 

100.509  (a)(1),  (b)(2)  introductory 
text  and  (c)  revised;  Table  1 
added 42580 

100.710  Revised 41719 

100.1101  Implementation  (tem- 
porary)   38308 

100.1102  Table  1  amended .37491 

117  Temporary  drawbridge  oper- 
ation regulations 37251,  39029, 

40654.  40655,  41720,  43080,  45395 
117.253  (a)  suspended;  (c)  added; 
eff.  3-11-98  through  11-23-98 

45397 

117.459  Revised 40654 

117.467  (b)  suspended;  (c)  added; 

eff.  7-6-98  through  11-10-98 35821 

117.721  Added 43323 

117.822  Revised 37251 

155.710  (e)  introductory  text,  (1), 

(2)  and  (3)  revised 35826 

155.715  Added 35826 

160.207  (d)  and  (e)  revised 44117 

165  Temporary  regulations  list 

.45171 

165.T01-080  Added  (temporary) 40656 

165.T01-082  Added  (temporary) 39238 

165.T01-O83  Added  (temporary) 39237 

165.T01-102  Added  (temporary) 42234 

165.T01-113  Added  (temporary) 45949 

165.T01-114  Added  (temporary) 46178 

165.T01-115  Added  (temporary) 45177 

165.T01-123  Added  (temporary) 45948 

165.T07-013  Heading  and  (a)  re- 
vised (temporary) 38477 

165.T07-023  Added  (temporary) 46176 
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TITLE  33  Chapter  l-Con. 

165.T08-024  Added  (temporary) 36852 

165.T08-038  Added  (Temporary) 37493 

165.T17-«)3  Added  (temporary) 45950 

165.1115  Added 38308 

Added 38754 

Chapter  IV— Saint  Lawrence  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 

402.100  Corrected 36992 

402.210  Corrected 36992 

402.211  Corrected 36992 

402.320  Corrected 36992 

402.428  Corrected 36992 

Proposed  Rules: 

1—199  (Ch.  I) 36384 

100 36197,  46206 

110 37297,  39651 

117 43126,  45978,  45980 

165 39256,  40583,  42304 

TITLE  34-EDUCATION 

Subtitle  A— Office  of  ttie  Sec- 
retary, Department  of  Education 
(Parts  1-99) 

74  0MB  circular  applicability 36144 

80  0MB  circular  applicability 36144 

Ctiapter  VI— Office  of  Post- 
secondary  Education,  DepKirt- 
ment  of  Education  (Parts 
600-699) 

600.2  Amended 40622 

600.9  (b)(2)(ll)  amended 40622 

600.40  (a)(l)(iv)(A)  and  (B) 
amended;  (a)(l)(iv)(C)  re- 
moved  40622 

600.41  (a)(l)(ii)(F)  and  (G)  amend- 
ed; (a)(l)(ii)(H)  and  (e)(3)  re- 
moved  40623 

600.55  (a)(5)(i)(A)  amended 40623 

662  Revised 46361 

663  Revised 46363 

664  Revised 46366 

668.1  (c)(3).  (7)  and  (11)  removed; 
(c)(4),  (5).  (6),  (8).  (9).  (10)  and 
(12)  redesignated  as  (c)(3) 
through  (8)  and  (10);  new 
(c)(9)  added 40623 

668.2  (b)  amended 40623 


668.8  (d)(3)  amended 40623 

668.13  (a)(4)(i)  introductory  text 

and  (d)(2)(i)  amended 40623 

668.14  (b)(4)(ii)  removed; 
(b)(4)(iii)  through  (vi)  redes- 
ignated as  (b)(4)(ii)  through 
(V);  new  (b)(4)(ii),  (7),  (15), 
(17)  and  (23)  amended;  (b)(8), 

(11)  and  (16)  revised 40623 

668.16  (e)(2)(i)  and  (j)(l)  amended; 
(m)(l)  introductory  text,  (i) 
and  authority  citation  re- 
vised  40624 

668.19  (a)(3)(iv),  (v)  and  (vi) 
amended 40624 

668.20  (c)  introductory  text  and 
(d)(2)  revised 40624 

668.21  (a)(1)  amended 40624 

668.22  (c)(2)(ii)  revised;  (f)(l)(li), 
(2)(i),  (g)(2)(ii)(B),  (3)(ii)  and 
(h)(1)  introductory  text,  (iv), 
(V).   (vi),   (2)(ii)   through  (v) 

and  (i)  amended; 40624 

668.25  (c)(4)    introductory    text 

and  (ii)  amended 40624 

668.26  (b)(4),  (6).  (c)(2),  (d)(2)  in- 
troductory text,  (3)  introduc- 
tory text  and  (i)  amended 40624 

668.32  (c)(1)  and  (k)(5)  amended 

40624 

668.42  (b)  introductory  text  re- 
vised  40625 

668.43  (c)(6)  amended 40625 

668.46  (a)(1),  (2)(li),  (5)(i)  and  (il) 

amended 40625 

668.48  Note  amended 40625 

668.49  (a)(l)(iii)  and  (b)  amended; 
(a)(l)(vi)  added;  (d)  revised 40625 

668.51  (a)  amended 40625 

668.54  (a)(2)(i)  amended 40625 

668.55  (c)  introductory  text,  (1), 

(2)  and  (d)(2)  amended 40625 

668.58  (a)(l)(i),  (2)(ii)(A)  and  (ill) 
revised;  (a)(l)(li),  (ill),  (c). 
(d)(1)  and  (2)  amended; 
(a)(l)(iv)  added 40625 

668.59  (b)(1),  (c)  introductory 
text  and  (l)(ii)  amended; 
(d)(1)  revised 40625 

668.60  (b)  introductory  text, 
(l)(i)(A),  (B),  (D),  (iii)  and  (d) 
amended;  (b)(l)(i)(C),  (li)  and 
(e)(2)  revised 40625 

668.61  (a)(2)(ii)(B)  and  (b)  amend- 
ed; (b)  redesignated  as  (b)(1); 
(b)(2)  added 40626 
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668.81  (e)  removed 40626 

668.83    (c)(2)(i)(B),     (iil)(D)    and 

(dXlXiil)  amended 40626 

668.94  (a)  Introductory  text  and 

(5)  amended 40626 

668.130  (a)  and  (b)  amended 40626 

668.131  Amended 40626 

668.132  (a)(2)  and  (b)  amended 40626 

668.133  (a)  introductory  text  and 
(1)(1)  amended 40626 

668.134  (a)  introductory  text,  (1), 

(3),  (b)(1)  and  (2)  amended 40626 

668.136  (a)  and  (b)  introductory 

text  amended 40626 

668.137  (a)  and  (b)  amended 40626 

668.138  (a)  and  (b)  revised 40626 

668.139  (b)  and  (d)  revised 40626 

668.166  (a)(1)  amended 40626 

668.167  (a)(3)  revised 40626 

668.171  0MB  number 40348 

668.172  (c)(5)(ii)  amended;  0MB 
number 40348 

668.173  (b)  revised 40348 

668.174  OMB  number 40348 

(c)(3)(i),  (ii),  (iii).  (iv)  introduc- 
tory text  and  (B)  amended 
40349 

668.175  OMB  number 40348 

(f),  (2)(i),  (3)(i).  (li).  (g)(l)(i)(A) 

and  (ii)  amended 40349 

668  Appendix  G  amended 40349 

685  Appendix  A  revised 39010 

Proposed  Rules: 

303.... 43866 

304 37466 

668 37714 

TITLE  35-PANAMA  CANAL 

No  amendments  to  35  CFR  have  been 
published  in  the  Federal  Register 
since  July  1, 1998. 

TITLE  36-PARKS,  FORESTS.  AND 
PUBLIC  PROPERTY 

Chapter  II— Forest  Service.  De- 
partment of  Agriculture  (Parts 
200-299) 

242.25  (k)(9)(ii)  table,  (10)(Ii) 
table  and  (23)(Iii)  table 
amended;  eff.  7-1-98  through 
6-30-99 46150 


(k)(26)(iii)  table  amended;  eff. 
7-1-98  through  6-30-99 46151 

Ctiapter  III— Corps  of  Er^gineers, 
Department  of  ttie  Army  (Parts 
300-399) 

327.30     Appendixes     A     and     C 

amended:  eff.  8-17-98 35828 

Ctiopter  XII— National  Arctiives 
and  Records  Administration 
(Parts  1200-1299) 

1220.40  Amended 35829 

1220.54  Amended 35829 

1222.20  (b)(3)  amended 35829 

1228.26  Amended 35829 

1228.46  Amended 35829 

1228.50  Amended 35829 

1228.54  Amended ...,. 35829 

1228.60  Amended 35829 

1228.74  Amended 35829 

1228.78  Amended 35829 

1228.92  Amended 35829 

1228.94  Amended 35829 

1228.104  Amended 35829 

1228.124  Amended .'. 35829 

1228.152  Amended ..35829 

1228.154  Amended 35829 

1228.156  Amended 35829 

122fi.  190  Amended 35829 

1228.222  (a)(3)  amended 35829 

1228.224  Amended 35829 

1230.7  Amended 35829 

1230.50  Amended 35830 

1234.10  (a)  amended 35830 

1238.2  Amended 35830 

Proposed  Rules: 

242 40682,43990 

1190 39542 

1191 39542 

1202 45433 

1254 42776 

1281. 45203 

TITLE       37-PATENTS,       TRADE- 
MARKS, AND  COPYRIGHTS 

Chapter  I— Patent  and  TraderrKiric 
Office.  Department  of  Com- 
merce (Parts  1—199) 

1.53  Regulation  at  63  FR  5734 

connrmed 36185 
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TITLE  37 

Chapter  II— Copyright  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201.17  (li)(2)(lv)  amended 39738 

256.2  (a)(1)  and  (c)  amended 39739 

TITLE  38-PENSIONS,  BONUSES. 
AND  VETERANS'  RELIEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

3.368  Heading  and  (a)  revised 45006 

3.361  Added : 45006 

3.362  Added 45007 

3.363  Added 45007 

3.800  Introductory  text  added 45007 

4.104  Amended 37779 

17.55  Introductory  text  amended; 
(h)  removed;  (i),  (j)  and  (k) 
redesignated  as  (h),  (I)  and 

(j) 39515 

17.56  Redesignated  as  17.57;  new 

17.56  added 39515 

17.57  Redesignated  from  17.56 39515 

17.96  Introductory  text  amended; 

(a)  authority  citation  re- 
moved; authority  citation 
added 37780 

17.128  Revised 39515 

21.3023  Heading,  (c)  Introductory 
text  and  (1)  revised;  (c)(3) 
amended;  0MB  number 45718 

21.4000—21.4279  (Subpart  D)  Au- 
thority citation  revised 35831 

21.4008  Amended;  eff.  7-31-98 35831 

21.4133  Removed;  eff.  7-31-98 35831 

21.4134  Removed;  eff.  7-31-98 35831 

21.4135  (f),  (j)(l),  (k)  heading  and 
(1)  revised;  (j)  introductory 
text    and    (k)    introductory 

text  added;  eff.  7-31-98 35831 

21.4146  (e)  amended;  eff.  7-31-98 

35831 

21.4152  (b)(2)  amended;  eff.  7-31- 

98 35831 

21.4202  (a)  and  (b)  removed;  eff. 

7-31-98 35831 

21.4207  Removed;  eff.  7-31-98 35831 

21.4208  Removed;  eff.  7-31-98 35831 

21.4210  Added;  eff.  7-31-98 35831 

21.4211  Added;  eff.  7-31-98 35833 

21.4212  Added;  eff.  7-31-98 36834 

21.4213  Added;  eff.  7-31-98 35834 

21.4214  Added;  eff.  7-31-98 36834 


21.4215  Added;  eff.  7-31-98 35836 

21.4216  Added;  eff.  7-31-98 36836 

21.5001—21.5296  (Subpart  G)  Au- 
thority citation  revised 35836 

21.5130  (b)  and  (c)  removed;  (d) 
through  (g)  redesignated  as 
(b)  through  (e);  eff.  7-31-98 36836 

21.6200  Introductory  text  amend- 
ed; (h)  removed;  (1)  revised; 
(j)  redesignated  as  (h);  new 
(j)  through  (0)  added;  eff.  7- 
31-98 35836 

21.7000—21.7320  (Subpart  K)  Au- 
thority ciUtion  revised 36837 

21.7042  Heading,  (d)(2)  and  (3)  re- 
vised; (d)(4)  and  authority  ci- 
tation added;  0MB  number 


.45718 
.35837 


21.7133  Revised;  eff.  7-31-98 

21.7135  (i)  introductory  text,  (1), 
(2),  (j)(l)  and  (k)(l)  amended; 
eff.  7-31-98 35837 

21.7158  Heading,  (b)(2)  and  au- 
thority citation  revised;  eff. 
7-31-98 35837 

21.7600—21.7807  (Subpart  L)  Au- 
thority citation  revised 36837. 

45718 

21.7540  (c)  a:hd  (d)  authority  cita- 
tion revised;  0MB  number 45718 

21.7624  (b)  amended;  eff.  7-31-98 

35837 

21.7633  Revised;  eff.  7-31-98 ....35837 

21.7635  (e)  introductory  text,  (1), 
(2),  (f)(1)  and  (g)(1)  amended; 
eff.  7-31-98 35837 

21.7658  Heading,  (b)  heading  and 
(2)  revised;  (b)(1)  introduc- 
tory text,  (i)  and  (ii)  amend- 
ed; eff.  7-31-98 35837 


Proposed  Rules: 


17. 


.37299 


TITLE  39-POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1—999) 

20  IMM  amended;  incorporation 

by  reference;  interim 37262 

IMM  stayed  in  part;  incorpora- 
tion by  reference 38478 

IMM  amended;  incorporation 
by  reference 40181,  41427 
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IMM   amended;    incorporation 

by  reference;  interim 40181,  41427, 

44789 
111    DMM   amended;    incorpora- 
tion by  reference 37254,  37967, 

38084,  38310,  39239,  40828 
775—778  (Subchapter  K)  Heading 

revised 45719 

775  Heading  and  authority  cita- 
tion revised 45719 

775.1  Revised 45719 

775.3  Re  vised 45719 

775.4  (a)  and  (b)  redesignated  as 
775.5  and  775.6;  new  775.4 
added 45719 

775.5  Redesignated  as  775.8;  new 

775.5  redesignated       ffom 
775.4(a)  and  revised 45719 

775.6  Redesignated  as  775.9;  new 

775.6  redesignated       from 
775.4(b) 45719 

Revised 45720 

775.7  Redesignated  as  775.10, 45719 

Added 45721 

775.8  Redesignated  as  775.11 45719 

775.9  Redesignated  as  775.12 45719 

(a)(1),  (4),  (b)(2),  (3)  introduc- 
tory text  and  (1)  revised; 
(b)(1)  amended 45721 

775.10  Redesignated  as  775.13 45719 

(a)(4)  added 45722 

775.11  Redesignated  as  775.14 45719 

(a)(1)  amended;  (b)(2)(ii),  (c)(2), 

(4),  (5)  introductory  text,  (iv) 

and  (d)(1)  revised 45722 

775.13  (a)(4)  revised 45722 

775.14  (b)  revised 45722 

777  Transfered  to  subchapter  K 
45722 

778  Transfered  to  subchapter  K 
45722 

Chapter  Ill-Postal  Rate 
Commission  (Parts  3000-3099) 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  amended 39030 

Proposed  Rules: 

111 45440 


TITLE  40-PROTECTiON  OF 
ENVIRONMENT 

Ctiapter  I— Environmental 
Protection  Agency  (Ports  1—799) 

9.1  Table  amended  (0MB  num- 
bers)   39739,  40657,  44132 

52    State    implementation    plan 

determinations 39515 

52.123  (h)  added 41350 

52.124  (c)  added 41350 

52.127  Added 41350 

52.128  Added 41350 

Appendix  A  corrected 43449 

52.220  (C)(247)(1)(A)(2)  added 39751 

(c)(239)(l)(E)(4)  added 40829 

(c)(194)(l)(G)  added 40831 

(c)(244)(i)(A)(2)  added 42721 

(c)(187)(i)(C)(2)  added 42723 

(c)(241)(i)(A)(J)  added 42726 

(c)(188)(l)(C)(2)  added 43629 

(c)(197)(l)(C)(2),        (225)(1)(A)(J) 

and  (231)(1)(B)(J)  added 43884 

(c)(242)(l)(A)(7),       (248)(1)(A)(2). 

(B)(i)  and  (254)(i)(A)(2)  added 

43887 

(c)(24b)(i)(A)(5)    and    (244)(1)(G) 

added 44135 

(c)(29)(vi)(B)    and    (164)(i)(C)(J) 

added 44398 

(c)(207)(l)(C)(6),   (241)(1)(C)   and 

(244)(1)(D)  added 44790 

52.348   Existing   text   designated 

as  (a);  (b)  added 38089 

52.473  Existing   text  designated 

as  (a);  (b)  added 36585 

52.474  (c)  added 36858 

52.570  (c)(49)  added 45176 

52.726  (s)  added;  eff.  8-31-98 36844 

52.770  (c)(123)  added;  eff.  8-31-98 

35839 

52.777  (t)  added 40044 

52.920  (c)(89)  added .....39741 

(c)(87)  added 39743 

52.938  Added 40046 

52.1020  (c)(39)  added 42728 

52.1031  Table  amended 42728 

52.1070  (c)(130)  added 45399 

52.1075  (f)  added 36858 

52.1174  (q)  removed .....40371 

52.1320  (c)(106)  added 36854 

(c)(107)  added 38756 

(c)(108)  added 45727 

52.1580  (b)  revised 45401 


179-004  98-3  (11) 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1998  THROUGH  AUGUST  31,  1998 


TITLE  40  Chapter  l-Con. 

52.1581  Added 45401 

52.1582  (e)  added 45402 

(f)  added 45404 

52.1620  Redesignated  as  52.1640; 

new  52.1620  added 37495 

52.1640  Redesignated  from 
52.1620;  heading  and  (a)  re- 
vised  37495 

52.1820  (c)(30)  added 45727 

52.1835  Added 45727 

52.1885  (a)(8)  added 36587 

(a)(9)  added 37258 

(a)(10)  added 44400 

52.1970  (c)(126)  added 39747 

52.2270  (Odll)  added;  eff.  8-31-98 

35841 

52.2320  (c)(40)  added 43627 

52.2425  (d)  added 36858 

60.4  (c)  table  amended 45727 

62.1350—62.1352  Unesignated  cen- 
ter    heading     and     sections 

added 40873 

62.5860-^.5862  Undesignated 
center  heading  and  sections 

added 40052 

62.5870—62.5872  Undesignated 
center  heading  and  sections 

added 43083 

62.6350  (b)(3)  added 45727 

62.6600—62.6602      (Subpart      BB) 

Added 36861 

62.8103      Undesignated      center 

heading  and  section  added 41429 

62.8870—62.8872  Undesignated 
center  heading  and  sections 

added 42238 

62.10100  (b)(3)  and  (c)(3)  amended 

40048 

62.10150     Undesignated     center 

heading  and  section  added 40049 

63.99  (a)(3)  added 38480 

63.404  Introductory  text  and  (b) 

revised;  (c)  and  (d)  added 39519 

63.446  (I)  correctly  revised 42239 

63.447  (d)(1)  correctly  revised 42239 

63.542  Amended 45011 

63.543  (g)  revised 45011 

63.544  (g)   redesignated    as   (h); 

new  (g)  added 45011 

63.546  (a)  revised 45011 

63.547  (b)  revised 45011 

63.548  (e)  introductory  text  re- 
vised; (k)  added 45011 

63.640  (k)(2)(vii).  (n)(l).  (3).  (6) 
and  (o)(2)  revised;  (n)(8),  (9) 
and  (r)  added 44140 


63.641  Amended 44141 

63.644  (a)  amended 44141 

63.645  (f)(4)  amended;  (f)(5)  re- 
vised  44141 

63.648  (e)  revised 44141 

63.654  (a)  and  (h)(6)  amended; 
(d)(1),  (f)  Introductory  text 
and    (l)(i)(A)    revised;    (f)(6) 

added 44141 

63.640-63.679  (Subpart  CC)  Ap- 
pendix amended 44142,  44143 

70  Appendix  A  amended 40054 

80.70  (m)  amended ; 43049 

81.305  Amended 37279,  39751 

81.315  Amended 39435 

81.318  Amended 39436,  44145 

Corrected 42489 

81.323  Amended 39436 

81.333  Amended 39436 

81.336  Amended 39437 

82  Determination 42728 

82.1  Revised 41642 

82.2  Removed , 41642 

82.3  Amended .j 41642 

82.4  (d)  and  (e)  revised;  (f) 
through  (k)  and  (1)  through 
(s)  redesignated  as  (g) 
through  (1)  and  (n)  through 
(u);  (d),  (e),  new  (j)  and  (t)  re- 
vised;   (f),    (m),    (1)(4).    (t)(3) 

and  (u)(3)  added 41642 

82.9  Heading,  (a)  and  (c)  revised; 

(g)  added 41643 

82.12  (a)(3)  added 41645 

82.13  (f)(2)(xvii),  (g)(l)(xvii), 
(4)(xlv),  (XV),  (w),  (X)  and  (z) 
added;  (f)(3)(v)  removed; 
(f)(3)(vi)  through  (xlli),  sec- 
ond (g)(3),  and  (w)  redesig- 
nated as  (f)(3)(v)  through 
(xil),  (g)(4)  and  (y);  (b). 
(f)(l)(Iv).  (2)  introductory 
text,  (xiv),  new  (3)(xi),  (xil), 
(xili),  (g)(l)(vli),  (xvi),  (2),  . 
first  (3),  (h)(8),  (i)  introduc- 
tory text,  (m).  (u)  and  (v)  re- 
vised;  41646 

82.1—82.13  (Subpart  A)  Appendix 

C  revised 41648 

82.1—82.13  (Subpart  A)  Appen- 
dixes J  and  K  added....; 41651 

123.1  (a)  and  (c)  revised 45122 

123.2  Re  vised 45122 

123.22  (f)  removed;  (g)  redesig- 
nated as  (f) 45122 

123.24  (d)(8)  removed 45122 
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123.25  (a)  introductory  text  and 

(37)  revised 45122 

123.26  (e)(5)  revised 45122 

123.42  Introductory  text  revised 

45122 

123.44  (dki),  (2),  (e)  and  (j)  re- 
vised  45122 

123.45  (e)  removed 45123 

123.62  (b)(3)  and  (c)  revised 45123 

123.63  (a)  introductory  text  and 

(4)  re  vised 45123 

123.64  (a)  introductory  text  and 
(b)(1)  revised .-."" 45123 

136.3  (e)  corrected... • 38756 

Table  IC  corrected;  CFR  cor- 
rection  44146 

141  Authority  citation  revised 43846, 

44526 

141.4  (a)  revised 43846 

141.151—141.155       (Subpart       O) 

Added  (0MB  numbers  pend- 
ing)  44526 

142  Authority  citation  revised 44535 

142.10  (d)  revised 43846 

(b)(6)(vii)  added 44535 

142.16  (f)  added 44535 

142.20  Revised 43847 

142.40—142.46  (Subpart  E)  Head- 
ing revised 43847 

142.42  (c)  revised 43847 

142.50  Revised 43847 

142.53  (cKD  revised 43848 

142.55  (b)  revised;  (c)  removed 43848 

142.56  Revised 43848 

142.72  Introductory  text  revised 

44535 

142.78  (b)  revised 44536 

142.301—142.313       (Subpart       K) 

Added 43848 

148.18  (i)  added 42184 

Regulation  at  63  FR  35149  eff. 

date  corrected  to  11-4-98 42581 

159.159  (a)  introductory  text  re- 
vised  41193 

180.284  Revised 45182 

180.293  (b)  amended 42249 

180.417  (b)  amended 45406 

180.435  (a)  existing  text  des- 
ignated as  (a)(1);  (a)(2)  added 
45414 

180.442  (b)  table  amended 37286 

180.443  (b)  table  amended 37295.  38483 

180.449  (b)  table  amended 42248 

180.459    (a)    heading    added;    (b) 

table  transferred  to  (a)  table 

44152 


180.474  (b)(1)  table  and  (2)  table 

amended 39034 

180.484  (a)  heading  amended:  (a) 
existing  text  designated  as 
(a)(1);  (a)(2)  and  (d)  heading 

added.. 42256 

180.495  (a)  revised 43637 

180.511  (b)  table  amended .41727 

180.515  (a)  table  amended 42246 

180.517  (a)  introductory  text  re- 
vised; (a)  table  amended 38495 

180.534  Added 36372 

180.535  Added 41734 

180.1001  (d)  table  amended 43088 

180.1020  (b)  table  amended 35846 

180.1165  Added 39521 

180.1193  Added 43085 

180.1198  Added 37288 

180.1200  Added 38498 

185.3385  (a)  table  redesignated  in 

part  as  180.484  (a)(1)  table 42257 

261.3  (a)(2)(iv)(C)  and  (c)(2)(ii)(B) 
revised;  (c)(2)(ii)(E)  added 42184 

261.4  (a)(12)  revised;   (a)(18)  and 

(19)  added 42184 

261.5  (j)  revised 37782 

261.6  (a)(3)(iv)(C)  amended; 
(a)(3)(v)  removed 42185 

261.31  (a)  table  amended 42185 

261.32  Table  amended .....42185 

261  Appendix  VII  amended 42186 

266  Authority  citation  revised 42186 

266.100  (b)(3)  revised 42186 

268.33  Regulation  at  63  FR  35149 
eff.  date  corrected  to  11-4-98 
42581 

268.35  Added 42186 

268.40  Table  amended 42187 

Regulation  at  63  FR  24625  and 
36149  withdrawn;  regrulation 
at  63  FR  28641  eff.  date  cor- 
rected to  11-4-98 42582 

(i)  added 46334 

268.48  Regulation  at  63  FR  24626 
withdrawn;  regulation  at  63 
FR  28739  eff.  date  corrected 
to  11-4-98 42582 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions  36587,  44152,  44795 

271.1  (j)  Tables  1  and  2  amended 

42188 

Regulation  at  63  FR  35150  eff. 
date  corrected  to  11-4-98 42582 

279.10  (i)  revised 37782 

279.74  (b)  revised 37782 
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TITLE  40  Chapter  l-Con. 

282.78  Added 38500 

282  Appendix  A  amended 38500 

300  Appendix  B  amended 36862,  37069, 

37782,  40188 

302.4  Table  amended 42189 

302.6    (b)(l)(i)    and    (ii)    revised; 

(bXlKlii)  added 42189 

430.01  (i)  corrected;  (p)  correctly 

revised 42239 

430.24  (b)(4)(i)  and  (d)  corrected; 
(b)(4)(li)(A)  correctly  revised 
42239 

430.25  (b)  table  corrected 42239 

430.26  Introductory  text  cor- 
rected;    (a)(2)    introductory 

text  correctly  revised 42239 

430.27  Introductory  text  and 
(a)(2)  correctly  revised 42239 

430.56  Introductory  text  cor- 
rected ..  .  42239 

(a)(1)   table,    (2)(ii)   table   arid " 
(3)(ii)  corrected 42240 

430.57  (a)(2)(ii)  and  (3)(ii)  intro- 
ductory text  correctly  re- 
vised  42240 

455  Tables  2  and  3  amended 39443 

501.1  (b)  and  (d)  revised;  (m) 
added 45123 

501.2  Amended 45124 

501.12  (b),  (d),  (f)(1)  introductory 

text,  (iv),  (v)  and  (2)  revised; 
(f)(3)  removed 45124 

501.14  (a),  (b)(l)(i).  (2).  (3)  and  (c) 
revised 45124 

501.15  (a),  (b)  introductory  text, 
(10)(i),  (13),  (14),  (d)  introduc- 
tory text,  (1)  and  (4)  through 
(8)  revised;  new  (d)(l)(i)(B) 
st^V6d  4S12S 

501.17  (a)(3)(i),  (il).(iil)'and  (b)(1) 

revised 45127 

501.21  Revised 45127 

501.32  (a)  revised 45127 

710.39  Revised 45953 

721.176  (a)(2)(i)  amd  (ii)  revised 

45955 

721.305  Added ................44574 

721.435  Added 44574 

721.450  Added 44574 

721.558  Added 44575 

721.630  Added 44575 

721.987  Added 44575 

721.988  Added 44575 

721.1580  Added 44575 

721.1710  Added 44575 

721.1734  Added 44576 


721.1790  Revised .45855 

721.2078  Added : 44576 

721.2079  Added 44576 

721.2081  Added 44576 

721.2083  Added 44576 

721.2480  Added 44577 

721.2485  Added 44577 

721.2532  Added ...44577 

721.2570  Added 44577 

721.2580  Added 44577 

721.2585  Added 44577 

721.3031  Added 44578 

721.3032  Added : 44578 

721.3635  Added 44578 

721.4097  Added 44578 

721.4098  Added.. 44578 

721.5290  Added 44578 

721.5356  Added 44579 

721.5360  Added 44579 

721.5548  Added 44579 

721.5560  Added 44579 

721.5740  (a)  and  (b)(1)  revised 45956 

721.5775  Added 44579 

721.5965  Added 44580 

721.6175  Added : 44580 

721.6176  Added 44580 

721.6498  Added 44580 

721.7285  Added ....44581 

721.7286  Added 44581 

721.7785  Added 44581 

721.8153  Added „ 44581 

721.8450  (a)(2)(i)  and  (ii)  revised 

45956 

721.8eWAdded...............,......^^^^^^^^^^ 

721.9490  Added ...44581 

721.9516  Added 44581 

721.9517  Added 44581 

721.9595  Added 44581 

721.9661  Added 44581 

721.9663  Added 44581 

721.9685  Added 44581 

721.9719  Added „... .44581 

721.9800  (a)(2)(i)  revised 45956 

721.9969  Added 44581 

721.9973  Added 44581 

745.330  Revised 41432 

Proposed  Rules: 

1—799  (Ch.  I) 40683 

51 45032 

52.. ..35895.  35896,  36652,  36870,  37307,  38139, 

39268,  39791—39793,  40073,  40872, 

41220,  41221.  41756,  42308,  42782, 

42783,  42784,  42786,  43654,  43897, 

44192,  44208,  44211,  44213,  44417, 
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44820,  44822,  45032,  45443,  45779. 

46209 

55 41991 

60 45779 

62....36871,  40073.  40074,  40386.  41508.  42310. 

43127.  45208 

63  38544,  39543,  41508,  45036 

70 40053.  40951 

72     41358,  45037 

73    41358.  45037 

76     45032 

81  *"   ! 39258.  39793.  44214 

82      41652.  42791 

86       38767,  39654 

96        45032 

131 36742 

136 36810 

141 37797.  41134,  44214 

142 37797 

144         40586 

145!!!'.'." ...40586 

146 40586 

180... 37307,40239 

247 45558 

261 37797,  38139,  42190 

264 37309 

265 37309 

268 41536 

271    36652,  44218 

281    37309,  40683 


300 37085,  39545,  40247,  40685,  40687, 

43898.  43900.  44218,  45780 

455 .-. 39444 

745 39262 

1700  (Ch.  Vn) 45298 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-20.10S-3  Revised 35846 

101-37.1100—101-37.1109     (Subpart 

101-37.11)  Revised 43638 

101-43.000  Revised 41433 

101-43.600—101-43.603        (Subpart 

101-43.6)  Removed 41433 

101-43.4801  (d)  revised;  (e)  amend- 
ed  40058 

(c)  removed;  (d)  and  (e)  redes- 
ignated as  (c)  and  (d);  new  (c) 
table  amended 41433 

Proposed  Rules: 

101-44 42310 

101-47 42792 

Ch.  300 45781 

Ch.  303 45781 
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TITLE  42-PUBLIC  HEALTH 

Chapter  I— Public  Health  Service, 
Department  of  Health  and 
Human  Sendees  (Parts  1—199) 

51  Added 53564 

51.8  0MB  number  pending 53567 

51.10  0MB  number  pending 53567 

51.23  0MB  number  pending .53567 

51.25  0MB  number  pending 53568 

57.1104  (c)(1)  amended 51374 

57.1105  Revised 51374 

57.1106  Revised 51374 

61.30—61.38  (Subpart  B)  Author- 
ity citation  revised 9950 

61.30  Revised;  interim 9950 

61.33  Revised;  interim 9950 

61.34  Revised;  interim 9950 

61.35  Revised;  interim 9950 

61.36  Revised;  interim 9950 

61.37a  (b)(3)  concluding  text  des- 
ignated as  (b)(4);  (a),  (b)  in- 
troductory text  and  (4)  re- 
vised; interim 9950 

61.38  Revised;  interim 9951 

100  Authority  citation  revised 25778 

100.3  (c)  heading  and  (1)  amend- 
ed; (c)(2)  revised;  (c)(3)  added 

25778 

121  Added 16332 

121.3  (e)  amended 35847 

121.8  (c)(1)  and  (2)  amended .....35847 

Chapter  IV— Health  Care  Financ- 
ing Administration,  Department 
of  Health  and  Human  Services 
(Parts  400-499) 

400  Technical  correction 4595, 11417 

400.200  Amended;  interim 35065 

400.202  Amended 59098 

Amended;  interim 35065 

403.205  (d)  introductory  text  re- 
vised; interim 35066 

405  Technical  correction 4595 

Authority  citation  revised 41002 

405.502  (g)  and  (h)  revised;  in- 
terim   689 

405.535  (b)  amended 59098 

405.2468  (f)  added 41002 

409  Technical  correction 11417 

Comment  period  extension 37498 

409.20  (a)  introductory  text,  (6), 
(7)  and  (b)(2)  revised;  (a)(8) 
removed;  interim 26306 


409.21  Added;  interim 26306 

409.24  Revised;  interim 26306 

409.25  Revised;  interim 26307 

409.26  Revised;  interim 26307 

409.27  Revised;  interim 26307 

409.30  Introductory  text  revised; 

interim 26307 

409.33  (a)  removed;  (b).  (c)  and  (d) 
redesignated  as  (a),  (b)  and 
(c);  new  (a)(1)  and  (2)  revised; 
interim 26307 

409.60  (c)(2)(i),  (ii)  and  (iii)  redes- 
ignated as  (c)(2)(ii),  (iii)  and 
(iv);  new  (c)(2)(i)  added;  in- 
terim  26307 

410  Technical  correction 4595, 11417 

Authority  citation- revised 20128 

Comment  period  extension 37498 

410.10  (V)  and  (w)  added... 20128 

410.27  (a)(l)(i)  revised;  interim 26307 

410.28  (a)(1)  revised;  interim 26307 

410.30  Redesignated  from  410.31 
, 34327 

410.31  Redesignated    as    410.30; 

new  410.31  added;  interim 34327 

410.32  (e)(1)  corrected 52034 

Revised 59098 

(e)(7)  added;  interim 26308 

410.33  Added 59099 

410.34  (d)  introductory  text  and 

(4)  revised 59100 

410.37  Added 59100 

410.40  (b)(2)  and  (3)(ii)  revised; 

(b)(4)  added;  interim 26308 

410.56  Added 59101 

410.57  Revised;  interim 35066 

410.71  Added 20128 

410.73  Added 20128 

410.150  (b)(17)  and  (18)  added 20129 

(a)(2)  revised;  (b)(14)  added;  in- 
terim  26308 

410.152  (a)(l)(iv)  revised 20129 

(k)  amended 26357 

(1)  added;  interim 35066 

410.155  Revised 20129 

410.160  (b)(5)  and  (6)  added 59101 

411  Technical  correction 4595,  11417 

Comment  period  extension 37498 

411.15   (a)(1)   revised;   (k)(6),   (7) 

and  (8)  added 59101 

(m)     heading     amended;     (p) 

added;  interim 26308 

(e)(2)  and  (3)  amended;  (e)(4) 

added;  interim 35066 

411.355  (c)(5)  added;  interim 35066 

411.370  Added 1655 
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TITLE  42  Chapter  IV-Con. 

411.372  Added 1655 

411.373  Added 1656 

411.376  Added.... 1656 

411.377  Added 1657 

411.378  Added 1657 

411.379  Added 1667 

411.380  Added.... 1657 

411.382  Added 1667 

411.384  Added 1657 

411.386  Added 1657 

411.387  Added 1657 

411.388  Added 1657 

411.389  Added 1657 

412  Technical  correction 11417 

412.2  (c)(5)  revised 6868 

412.4  Revised 41003 

412.22  (f)  revised 26357 

412.80  (b)  revised 41003 

412.105  (a)(1)  and  (f)(l)(v)  amend- 
ed; (f)(l)(vl)  and  (vii)  added 
26357 

(f)(l)(ii)(C)  amended 41004 

412.106  (b)(4)  revised 41004 

412.108  Corrected 52034 

412.230  (e)(3)  amended 26357 

412.256  (a)(2)  amended 26367 

412.322  (a)(1)  amended 26357 

(a)(3)  revised 41004 

412.331  (a)  and  (b)  redesignated 
as  (b)  and  (c);  new  (a)  added; 
new  (b)  introductory  text  re- 
vised  41004 

413  Authority  citation  revised 310, 

15737.  41004 

Technical  correction 11417 

Comment  period  extension 37498 

413.1  (g)  revised;  interim 26309 

413.13  (c)(2)(iv)  added 26357 

413.30  (a)(1),  (2)  and  (c)  amended 

15737 

413.40  (c)(2)  revised 6868 

(c)(4)(iii)  and  (j)  revised 26358 

(c)(4)(lv)       redesignated       as 
(c)(4)(v);  new  (c)(4)(iv)  added; 

(g)(1)  revised 41004 

413.70  Revised 26358 

413.80  (h)  redesignated  as  (1);  new 

(h)  added 41005 

413.85  (h)  revised 41005 

413.86  (b)  and  (g)(5)  amended; 
(g)(6)(i),  (11)  and  (7)  revised 


(b)  amended;  (1)  and  (j)  redesig- 
nated as  (j)  and  (k);  (f)(2)  In- 
troductory text  and  (1) 
through  (vii)  redesignated  as 


.26358 


(1)  introductory  text  and  (1) 
through  (7);  (f)(1)  introduc- 
tory text,  (1),  (11),  (ill)  intro- 
ductory text,  (A)  and  (B)  re- 
designated as  (f)  introduc- 
tory text,  (1).  (2),  (3)  intro- 
ductory text,  (1)  and  (11);  new 
(f)(2)  and  new  (3)  introduc- 
tory text  revised;  (f)(4)  added 
41006 

413.92  Added 310 

413.106  (f)(1)  removed;  (c)(5), 
(f)(2),  (3)  and  (4)  redesignated 
as  (c)(6),   (f)(1).  (2)  and  (3); 

new  (c)(.5)  added 5139 

Regulation  at  63  FR  5139  eff. 
date  corrected  to  4-10-98 15316 

413.134  (b)(1),  (il)(A).  (f)(1)  and  (2) 
heading  revised;  (g)(4)  redes- 
ignated as  (g)(5);  (f)(2)  intro- 
ductory text  and  new  (g)(4) 
added 1382 

413.300—413.321  (Subpart  I)  Head- 
ing revised;  interim 26309 

413.330—413.348       (Subpart       J) 

Added;  interim 26309 

414  Technical  correction 4595 

414.2  Amended;  Interim 34328 

414.20  Revised 59101 

414.21  Added 59101 

414.22  (b)(4)  added 59102 

414.32  (b)  revised 59102 

414.48  (b)  revised 59102 

414.50  (a)  amended;  Interim 34328 

414.62  Added 59102 

415.152  Amended 26359 

417  Authority  citation  revised 20130 

417.402  Revised;  interim 35066 

417.413  (d)(1)  and  (2)  introductory 

text  revised;  (d)(2)(lll)  and  (8) 

added;  interim 35066 

417.416  (d)(2)  revised;  (d)(3)  added 

.'. 20130 

417.426  (a)(4)  added;  interim 36066 

417.428  Revised;  interim 35067 

417.470  (a)  revised;  interim 63673 

417.472  (h)  added;  interim 63673 

(h)  revised;  interim 36067 

417.520  Redesignated  as  422.550; 

new  417.620  added;  Interim 36067 

417.622  Redesignated  as  422.662; 
interim 36067 

417.623  Redesignated  as  422.663; 
interim ..35067 

417.584  (e)  added;  interim 35067 

417.600  Revised;  interim 35067 


Note:  BoMtac*  pog*  numb*n  indical*  1997  changM. 
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417.602  Removed;  interim 35067 

417.604  Removed;  interim 35067 

417.605  Removed;  interim ..35067 

417.606  Removed;  interim 35067 

417.608  Removed;  interim 35067 

,417.609  Removed;  interim 35067 

417.610  Removed;  interim 35067 

417.612  Removed;  interim 35067 

417.614  Removed;  interim 35067 

417.616  Removed;  interim 35067 

417.617  Removed;  interim 35067 

417.618  Removed;  interim 35067 

417.620  Removed;  interim 35067 

417.622  Removed;  interim 35067 

417.624  Removed;  interim 35067 

417.626  Removed;  interim 35067 

417.630  Removed;  interim 35067 

417.632  Removed;  interim 35067 

417.634  Removed;  interim...-. 35067 

417.636  Removed;  interim 35067 

417.638  Removed;  interim 35067 

417.800  (a)  amended;  interim 35067 

418  Technical  correction 52034 

420.400—420.405       (Subpart       E) 

Added -.31128 

422  Added 18134 

422.1—422.10  (Subpart  A)  Added; 

interim 35068 

422.50—422.80  (Subpart  B)  Added; 

interim 35071 

422.100—422.132       (Subpart       C) 

Added;  interim 35077 

422.152—422.158       (Subpart       D) 

Added;  interim 35082 

422.200—422.220       (Subpart       E) 

Added;  interim 35085 

422.249—422.268       (Subpart       F) 

Added:  interim 35090 

422.300—422.312       (Subpart       G) 

Added;  interim 36093 

422.350—422.356  (Subpart  H)  No- 
menclature change;  interim 
35098.35099 

422.350  (b)  amended;  interim 25376 

(a)(1)  and  (b)  amended;  interim 
35098 

422.352  (a)(1)  and  (b)(2)  amended; 

(c)  revised;  interim 35098 

422.354  Introductory  text,  (a)(1). 
(2)  and  (c)  amended;  (b)  re- 
vised; interim 36098 

422.356  (a)(3)(ii)  amended;  in- 
terim  35098 

422.370  Added;  interim 26376 


Introductory  text  amended;  (1) 
and  (2)  redesignated  as  (a) 

and  (b);  interim 35098 

422.372  Added;  interim 25376 

Revised;  interim 35098 

422.374  Added;  interim 25377 

(b)  revised;  interim 35098 

422.376  Added;  interim 25377 

422.378  Added;  interim 25377 

422.380  Added;  Interim 25377 

422.382  Added;  interim 25377 

422.384  Added;  interim 25378 

(b)(3)  revised;  interim 35098 

422.386  Added;  interim 25378 

422.388  Added;  interim 25379 

422.390  Added;  interim 26379 

422.400—422.404        (Subpart        I) 

Added;  Interim 35099 

422.500—422.524       (Subpart       K) 

Added;  Interim 35099 

422.550—422.563  (Subpart  L)  Head- 
ing    added;      nomenclature 

change;  interim 35067 

Heading  corrected 36488 

422.550        Redesignated        from 

417.520;  interim 36067 

(b).    (c)(2)    and    (e)    amended; 
(d)(2)  revised;  interim 35106 

422.552  Redesignated  from 
417.522;  interim 35067 

(a)(1)  amended;  interim 35106 

422.553  Redesignated  from 
417.523;  Interim 35067 

Amended;  interim 35106 

422.560—422.622       (Subpart       M) 

Added;  interim 35107 

422.641—422.698       (Subpart       N) 

Added;  Interim 35113 

422.750—422.760       (Subpart       O) 

Added;  interim 35116 

424  Decision 59818 

Technical  correction 11417 

Comment  period  extension 37498 

424.3  Amended;  interim 26311 

424.20  Introductory  text  and  (a) 

revised;  Interim 26311 

424.32  (a)(2)  revised 20130 

(a)(2)  revised;  (a)(5)  added;  In- 
terim   26311 

424.55  (b)(1)  and  (2)  revised 20130 

433.68  (e)(2)(iv)  amended 53572 

440  Technical  correction 11417 

440.70  (d)  revised 310 

441.10  (h)  through  (k)  redesig- 
nated as  (1)  through  (1);  new 
(h)  added 310 


Note:  Boldface  pog*  numlMn  indieat*  1997  changM. 
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TITLE  42  Chapter  IV-Con. 

441.15  (d)  added 310 

441.16  Redesignated    as    441.17; 

new  441.16  added 310 

(i)(l)(l)  revised .....10731 

(h)(2).  (3)(i).  (1)  heading.  (l)(i). 
(11)  and  (1)  revised;  (1)(2) 
through  (5)  redesignated  as 
(1)(3)  through  (6);  (g)(7).  new 

(1)(2)  and  (m)  added 29654 

(1)  heading  and  (1)  revised 41170 

441.17  Redesignated  from  441.16 
310 

482.12  (c)(l)(v)  amended;  (c)(l)(vi) 

added;  (c)(4)(ll)  revised 20130 

(c)(5)  removed 33874 

482.45  Added 33875 

483  Comment  period  extension 37498 

483.20  (d)  through  (f)  redesig- 
nated as  (k)  through  (m);  (b) 
and    (c)    revised;     new    (d) 

through  (j)  added ..67211 

(b)(4)  revised;  interim 26311 

483.75  (h)(1)  revised;  Interim 26311 

483.315  (Subpart  F)  Added 67212 

485  Technical  correction 11417 

485.603  (c)  revised 26359 

485.641  (b)(4)  revised 26359 

485.645  Revised 26369 

488  Technical  correction 11417 

489  Technical  correction 11417 

Comment  period  extension 37498 

489.1  (e)  added 312 

489.10  (e)  and  (f)  added 312 

489.20  (s)  added;  interim 26312 

489.23  Added 56111 

489.28  Added 312 

489.53  (a)(14)  added 56111 

489.60—489.73  (Subpart  F)  Added 

313 

489.60  Amended 29655 

489.62  Introductory  text  amended 

29655 

489.65  (g)  added 29665 

489.66  (b)  and  (c)(1)  revised;  (e) 
added 29655 

489.67  (a)(1)  revised 10731 

(a)  revised;  (b)  through  (e)  re- 
designated as  (c)  through  (f); 

new  (b)  added 29656 

Heading  and  (a)  revised 41171 

489.71  Revised 29666 

489.73  Redesignated    as    489.74; 

new  489.73  added 29656 

489.74  Redesignated  from  489.73 
29666 

493  Authority  citation  revised 26732 


493.2  Amended 26732 

493.601  Removed 26732 

493.503  Removed 26732 

493.504  Removed 26732 

493.506  Removed 26732 

493.507  Removed 26732 

493.509  Removed 26732 

493.511  Removed : ...26732 

493.513  Removed 26732 

493.515  Removed 26732 

493.517  Removed 26732 

493.519  Removed 26732 

493.521  Removed 26732 

493.551  Added 26732 

493.553  Added 26732 

493.555  Added 26733 

493.557  Added 26733 

493.559  Added 26734 

493.561  Added 26734 

493.563  Added 26734 

493.565  Added 26735 

493.567  Added 26735 

493.569  Added 26735 

493.571  Added 26735 

493.573  Added 26735 

493.575  Added 26736 

493.803  (b)  revised;  (c)  added 26737 

493.1771  Added 26737 

493.1773  Added 26737 

(b)  through  (g)  corrected 32699 

493.1775  Revised 26737 

493.1776  Removed 26738 

493.1777  Revised 26738 

493.1780  Revised 26738 

498  Technical  correction 11417 

Chapter  V— Office  of  Inspector 
Generoh-Heolth  Care,  Depart- 
ment of  Heaitt)  and  Human 
Services  (Parts  1000-1999) 

1008.1  (a)  and  (b)  revised 38324 

1008.6  (b)(1)  revised 38324 

1008.16  (c)  Introductory  text  and 

(3)  revised 38324 

1008.18  (b)  revised 38324 

1008.31  (c).  (d)(1),  (2).  (3)  and  (e)(2) 
revised;  (d)(2)  through  (6)  re- 
designated as  (d)(3)  through 

(6);  new  (d)(2)  added 38324 

1008.33  (b)  and  (c)  revised 38325 

1008.36  (b)(1).  (3)  and  (4)  revised; 
(b)(5)  removed;  (b)(6)  and  (7) 
redesignated  as  (b)(6)  and  (6); 

new  (b)(7)  and  (8)  added 38326 

1008.37  Revised 38326 


note:  Boidfoc*  page  numbers  lodlcot*  1997  chongM. 
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1008.38  (a)  and  (b)  introductory 
text,  (c)  Introductory  text, 
(2)  and  (3)  revised;  (c)(4) 
added 38325 

1008.39  (c)  revised;  (e)  and  (f) 
added 38325 

Heading  correctly  revised 43449 

1008.41  (a)  and  (b)(3)  revised 38326 

1008.43  (a),  (b).  (c)(2)  and  (3)(i)  re- 
vised  38326 

1008.45  Revised 38326 

1008.47  (c)  and  (d)  revised 38326 

1008.55  (b)  revised 38326 

1008.59  (a)  revised 38326 

Proposed  Rules: 

5     45982 

SO 9499 

84 53998 

400-499  (Ch.  W) 55773 

2920,  7359,  10732,  13590,  30166,  42796 

401. 14506 

403 14506 

405 14506,  25576,  26565,  30818 

410 14506,  30818,  33882 

411 1659,  11649,  14506 

412 25576,26565 

413. ..14506,  25576,  26565,  27251,  30818,  42797 
414 59267 

30818,33882 

415  30818 

416 66726 

7743,  32290,  43656 

421 13590 

424 .1659.  2926,  11649,  30818 

435  1659,  11649 

447 14506 

455 1659,  11649 

466 14506 

473 14506 

482 .r. 66726 

7743 

485 66726 

. 7743.  30818 

488 32290,  43655 

489 66726 

7743 

493 

1001 


14506 

.63689.  65049 

187 


1003 14393 

1005 14393 

1006.... 14393 


TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  ttie  Secretary 
of  n\B  Interior  (Ports  1-199) 

11.18  (a)(4)  and  (5)  revised 60459 

11.33  (a)  amended 60459 

11.40  (a)  amended 60459 

20  Revised 53720 

Regulation  at  62  FR  53720  con- 
firmed;    authority    citation 

revised 34258 

20.201  (a)  revised 34259 

36.2  (h)  revised 52510 

Ctiopter  I— Bureau  of  Reclama- 
tion. Department  of  ttie  Interior 
(Ports  200-499) 

418  Revised 66467 

Ctiopter  II— Bureau  of  Land  Mon- 
ogement.  Department  of  ttie  In- 
terior (Potts  1000-9999) 

1862.(^-3—1862.6  (Subpart  1860)  Re- 
moved  59821 

2090  Authority  citation  revised 

51376.52036 

2091.8  Redesignated  from  2111.4 

and  revised 52036 

2093.0-3— 2093.5-1    (Subpart    2093) 

Removed;  eff.  10-31-97 51376 

2110  Removed 52034 

2111.4  Redesignated  as  2091.8 52034 

2130  Removed ;..52034 

2201.1-2  (e)  added •. 23681 

2202.1  (Subpart  2202)  Removed 23682 

2760  Removed 62267 

3195  Added;  interim 40178 

3715.0-5  Amended 59822 

3715.7-1  (a)(2)(ii)  revised 59822 

3744.1—3744.2  (Subpart  3744)  Re- 
moved  65378 

3745.1  (Subpart  3745)  Removed 65378 

3811.2-7  Removed 65378 

3824.1  (Subpart  3824)  Removed 66378 

3825.0-3—3825.1  (Subpart  3825) 
Heading  revised;  nomen- 
clature change 65378 

4750.3-3  (b)  revised;  (c)  removed 

18340 

5040  Revised 13132 

5511.1-2  Removed;  eff.  10-31-97 51377 

5511.1-4  Removed;  eff.  10-31-97 51377 


note:  Boldtac*  pog*  numb*n  Mieal*  1997  changM, 
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TITLE  43  Chapter  ll-Con. 

5511.2-1  (a)  and  (b)  desigmation 

removed;  eff.  10-31-97 51377 

5511.2-5  Removed;  eff.  10-31-97 51377 

5511.4  {b)(2)  removed;  eff.  10-31-97 

51377 

8372  Notice 6075 

8560  Notice 6075 

Proposed  Rules: 

4 51822.  64544,  68244 

11634 

414 68492 

8160,  9992.  12068 

1820 51402 

2360 3531 

2620 14874 

3100 1936,9171 

3106 1936,9171 

3130 1936,9171 

3160 1936.9171 

3820 67602 

4200 13608 

4700 60467 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

11  Authority  citation  revised 1066 

11.43  Revised;  interim 1066 

11.44  Removed;  interim 1067 

11.48  Revised;  interim 1067 

11.61  Revised;  interim 1068 

11.62  Revised;  interim 1069 

11.63  Revised;  interim 1069 

11.64  Revised;  interim 1069 

11.65  Revised;  interim 1069 

59  Authority  citation  revised 55715 

59.1  Amended 55715 

59.24  (a)  revised 55715 

60  Authority  citation  revised 55716 

60.2  (a)  revised 55716 

60.3  (f)  revised 55716 

61  Appendixes  A(l),  A(2)  and  A(3) 

amended 66029 

62  Appendix  A  amended 32761 

64  Authority  citation  revised 55716 

64.3  (a)(1)  table  amended;  (b)  re- 
vised  55716 

64.6  Table  amended... 54387.  59291.  60663, 

62268 


Table  amended  ...6870,  6872,  9951,  13544. 

20323,  20324,  24749,  27497,  30643, 

37783,  39753,  42257,  42260 

65  Authority  citation  revised 55717 

65.4  Tables  amended 51786.  54388. 

54391.  61248.  67738.  67741 

Tables  amended;  interim 51789 

Tables  amended;  interim. ...3040,  10145, 

14824,  15096,  17732.  28262,  28266, 

38327,  42263,  45730 

Tables  amended 3042,  10147.  11610, 

14822.  17733.  28268,  28269,  37785, 

45733 

65.14  Revised 55717 

65.16  Revised 27857 

65  Appendix  A  removed 27857 

67.11  Flood  elevation  determina- 
tions   51792.  54393.  61249.  67743 

Flood     elevation     determina- 
tions....3044,  10150,  14827.  15099,  17735, 
28274,  28280,  37787,  42265,  45737 

70  Authority  citation  revised 55718 

70.1  Revised 55718 

70.3  (a)  revised .55719 

70.4  (a)  and  (b)  revised 55719 

70.5  (c)  revised 55719 

75  Authority  citation  revised .55719 

75.1  Revised 55719 

75.10  Revised 55719 

75.11  (a)(4),  (5)  and  (7)  revised 55719 

75.13  (c)  Revised 55719 

206  Waiver 52952 

206.2  (a)(3)  revised 17110 

206.206  Revised 17110 

(e)(2)  correctly  revised 24970 

206.226  (b)(3)  revised 5897 

206.440  Revised 17111 

Proposed  Rules: 

5 45982 

61 52304.  53589 

67 51822,  54410,  61259.  67819 

3063,  10168,  14874,  15133,  17793,  28322, 

28331.  37808,  42311,  45785 
206 62540.  62542 

10816.  24143,  25010 

TITLE  45-PUBLIC  WELFARE 

Subtitle  A— Department  of  Health 
and  Human  Services  (Parts 
1-199) 

Subtitle  A  Clarification 67688.  67689 

74.44  Corrected 51377 

98  Revised 39981 


Note:  BoUfoc*  page  numbers  Indicate  1997  changes. 
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99  Nomenclature  change;  Head- 
ing and  authority  citation 
revised 39998 

144  ClariHcation 67688,  67689 

146  Authority  citation  revised 66961 

Clarification 67688,67689 

146.136  (Subpart  C)  Added;  in- 
terim  66961 

Chapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Children  and 
Families,  Department  of  Health 
and  Human  Services  (Parts 
200-299) 

205.40  Removed 64303 

205.41  Removed 64303 

205.42  Removed 64303 

205.43  Removed 64303 

232  Removed 64303 

233.101  (a)(1)  revised 42274 

233.120  Removed 64303 

236.111  Removed 64303 

235.112  Removed 64303 

235.113  Removed 64303 

250  Removed 64303 

251  Removed 64303 

255  Removed 64303 

256  Removed 64303 

257  Removed 64303 

Chapter  Ill-Office  of  Child  Sup- 
port Enforcement  (Child  Support 
Enforcement  Program),  Admin- 
istration for  Children  and  Fami- 
lies, Department  of  Health  and 
Human  Sendees  (Parts 
300-399) 

302.85  (a)  revised 44814 

304.20  (c)  amended 44814 

307  Authority  citation  revised 44400, 

44814 

307.0  Introductory  text  revised; 
(c)  through  (h)  redesignated 
as  (d)  through  (i);  new  (c) 
added 44814 

307.1  (b)  through  (j)  redesignated 
as  (c)  through  (k);  new  (b) 
added;  new  (d)  and  new  (g) 
amended 44814 

307.5  (a)  and  (b)  removed;  (c) 
through  (k)  redesignated  as 
(b)  through  (g);  new  (a) 
added;  new  (b)  amended 44814 


307.10  Heading  revised;  introduc-  . 
tory  text  and  (b)(10)  amend- 
ed;   (b)(14)    removed;    (b)(15) 
and     (16)     redesigrnated     as 
(b)(14)  and  (15) 44815 

307.11  Added 44815 

307.13  Added 44816 

307.15  (a),  (b)  introductory  text. 

(1),  (5),  (7)  and  (c)  amended; 

(b)(2),  (9)  and  (10)  revised 44816 

307.25  Introductory  text  amend- 
ed  44817 

307.30  (a)  introductory  text  and 

(b)  revised 44817 

307.31  Added 44405 

307.35  Amended 44817 

307.40  (a)  amended 44405.  44817 

Chapter  lll-(Dffice  of  Child  Sup- 
port Enforcement  (Child  Support 
Enforcement  Program),  Admin- 
istration for  Children  and  Fami- 
lies, Department  of  Health  and 
Human  Services  (Parts 
300-399) 

303.108  Added 36190 

Chapter  Vi— National  Science 
Foundation  (Parts  600-699) 

672.24  Revised 32762 

Chapter  XI— National  Foundation 
on  the  Arts  and  the  Hunnanities 
(Parts  1100-1199) 

1110.1  Revised 66826 

1110.2  Amended 66826 

1110.13  (a),  (b)  and  (c)  revised 66826 

1156  Added 6876 

1180—1199  (Subchapter  E)  Head- 
ing revised ., 66530 

Chapter  XII— Corporation  for  Na- 
tional and  Community  Service 
(Parts  1200-1299) 

Chapter  XH  Heading  revised 4598 

1201  Revised 4598 

1215  Redesignated  as  Part  2507 

26489 
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TITLE  45 

Chapter  Xlil— Office  of  Human 
Development  Services,  Depart- 
ment of  Healtti  and  Human 
Services  (Parts  1300-1399) 

1301.31  0MB  number 2313 

1302.2  Amended 34329 

1302.30-1302.32       (Subpart       D) 

Added  34329 

1304.20  (b)  heading,  (1),  (c)(4)  and 
(f)(1)  amended;  0MB  niunber 
2313 

1304.21  (b)(1)  amended 2313 

1304.22  0MB  number 2313 

1304.23  0MB  number 2313 

1304.40  (a)(2)  and  (3)  amended; 
0MB  number 2313 

1304.41  (b)  amended;  0MB  num- 
ber  2314 

1304.50  (b)(3),  (d)(l)(lli),  (e)(3)  and 
Appendix  A  amended; 
(d)(l)(ix)  removed;  (d)(l)(x), 
(xl)  and  (xli)  redesignated  as 
(d)(l)(ix).  (X)  and  (xi);  0MB 
number 2314 

1304.51  (a)(l)(iii)  amended:  0MB 
number 2314 

1304.52  (j)(l)  amended;  0MB  num- 
ber  2314 

1304.60  0MB  number 2314 

1305.2  (k)  through  (r)  redesig- 
nated as  (1)  through  (s);  (g), 
(i)  and  new  (m)  revised;  new 

(k)  added 12657 

1305.3  (b)  and  (d)  amended;  0MB 
number 2314 

(a)  revised;  (b)  through  (f)  re- 
designated as  (c)  through  (g); 
new  (b)  added 12657 

1305.4  (a)  amended;  (b)  revised 12657 

1305.6  (b)  revised;  (c)  amended 12658 

1305.7  (c)  revised .....12658 

1306.30  (c)  amended 2314 

Ctiapter  XVI— Legal  Services 
Corporation  (Parts  1600—1699) 

1602  Revised 41196 

1611  Appendix  A  revised 11376 

1630  Re  vised 68224 

Authority  citation  corrected 
1532 

1630.2  (e)  and  (f)  corrected 1532 

1630.3  (c)  introductory  text  cor- 
rected  1532 

1630.12  (b)  corrected 1532 


1643  Added :. 67749 

Technical  correction 9310 

1644  Added 33264 

Ctiapter  )0(V— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2599) 

2507  Redesignated  from  Part  1215 

and  revised 26489 

2510.20  Amended;  interim 18137 

Regulation  at  63  FR  18137  con- 
firmed  39034 

2516.710  Revised;  interim 18137 

Regulation  at  63  FR  18137  con- 
firmed  39034 

2517.710  Revised;  interim 18137 

Regulation  at  63  FR  18137  con- 
firmed  39034 

2519.710  Revised;  interim 18138 

Regulation  at  63  FR  18138  con- 
firmed  39034 

2521.30  (h)  revised;  interim 18138 

Reg\Uation  at  63  FR  18138  con- 
firmed  39034 

2540.110  Revised;  interim 18138 

Regulation  at  63  FR  18138  con- 
firmed  39034 

Proposed  Rules: 

46 27794 

60 14059 

142 25272,  32784,  43242 

270 62124 

271 62124 

272 62124 

273 62124- 

274 62124 

275 62124 

283... 10264 

286 39366 

287 39366 

302 187,  14402 

303 52306 

187,  9172, 15351 

304 187,14402 

307 10173,  14402 

670 29963 

672 30438 

673 30438 

1215 12068 

1302 65778 

1303 35554 

1602 11393 

1606 30440 

1623 .7^^.. 30446 


Note:  Boldlac*  pog*  numbers  Indlcal*  1997  changM. 
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1625 30440 

1644 8387 

2507 12068 

TITLE  46-SHIPPING 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.03-15  (h)(4)  added 67532 

2  Authority  citation  revised 67514 

2.01-25  (a)(l)(ix)  added;  (a)(2)  re- 
vised  ...67514 

4.05-10  Revised 19192 

8  Revised 67532 

Authority  citation  revised 44353 

8.50O— 8.570  (Subpart  E)  Added 44353 

31  Authority  citation  revised 67514 

31.01-3  Revised 67536 

31.40-30  Added 67514 

31.40-40  (b)  revised 67514 

56  Policy  statement 10547 

69.27  (b)(3),  (4)  and  (5)  redesig- 
nated as  (b)(4),  (5)  and  (6); 

new  (b)(3)  added 67536 

71  Authority  citation  revised 67514 

Policy  statement 10777 

71.15-5  Revised 67536 

71.75-13  Added 67514 

71.75-20  (a)  revised 67514 

72.25-15    Table    corrected;    CPR 

correction 44161 

91  Authority  citation  revised 67514 

91.15-5  Revised 67536 

91.60-30  Added 67514 

91.60-40  (b)  revised 67515 

107  Authority  citation  revised 67515 

107.205  Revised 67536 

107.415  Added 67515 

114.400  (b)  amended 64305 

115  Authority  citation  revised 67515 

115.925  Added 67515 

116.439  (e)  amended 64305 

116.500  (h)  amended 64305 

117.130  (b)  amended 64305 

117.150  (a)  amended 64305 

117.175  (f)(4)  amended 64305 

117.200  (a)(1)  through  (4)  amend- 
ed  64305 

117.210  (c)  amended 64305 

118.320  (c)(1)  amended 64305 

121.710  Amended .....64306 

122.604  (a)  Introductory  text,  (d) 
and  (e)  introductory  text 
amended 64306 


126  Authority  citation  revised 67515 

126.480  Added 67515 

153.12  Introductory  text  revised 

.....67537 

154.19  (a)  introductory  text  re- 
vised  67537 

175  Authority  citation  revised 67515 

175.400  Amended 64306 

.  Corrected 65739 

175.540  (d)  added 67515 

176  Authority  citation  revised 67515 

176.925  Added 67515 

176.930  Revised 67515 

177.500  (j)(l)  amended;  (o)(l)  re- 

viged 64306 

178.330  (a)(4)(v)  amended 64306 

180.130  (b)  amended 64306 

180.210  (d)  amended 64306 

185.604  (a)  Introductory  text,  (d) 
and    (e)    Introductory    text 

amended 64306 

189  Authority  citation  revised 67515 

189.60-30  Added 67515 

189.60-40  (b)  revised 67515 

Chapter  II— Maritime  Administra- 
tion. Department  of  Transpor- 
tation (Parts  200-399) 

201  Authority  citation  revised 9157 

201.2  Amended 9157 

201.21  Removed 9157 

201.85  Amended 9157 

201.86  Added 9157 

201.87  Amended 9157 

201.186  (Subpart  U)  Removed 9158 

221.1  (a)(1)  removed;  (a)(2)  and  (3) 

redesignated  as  (a)(1)  and  (2); 

(b)  amended 6880 

221.3  (f),  (k)  and  (t)(2)  removed; 
(t)(l)  redesignated  as  (t);  (g) 
through  (j)  and  (1)  through 
(w)  redesignated  as  (f) 
through  (u) 6880 

221.7  (b)(l)(li)  amended;  (bKl)(v) 

and  (2)(iv)  removed 6880 

221.11  (a)  introductory  text  and 

(1)  amended 6880 

221.13  (a)(1)  amended 6880 

(a)(l)(ill)  removed;  (a)(l)(lv)  re- 
designated as  (a)(l)(lii):  (a)(3) 
amended 6881 

221.15  (c)(4)(i)  amended 6881 

221.17  Amended 6881 

221.19  Amended 6881 

221.21—221.37  (Subpart  C)  Re- 
moved  6881 


note:  Boidtac*  page  numtwis  indicat*  1997  changes. 
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TITLE  46  Chapter  ll-Con. 

221.61  Note  amended 6881 

360  Removed 28912 

382  Revised 3828 

383  Removed „..61648 

Chapter  III— Coast  Guard  (Great 
Lakes  Pilotage),  Department  of 
Transportation  (Parts  400—499) 

401  Transferred  from  33  CFR 
Part  404;  authority  citation 
revised 35139 

Technical  correction 37943 

401.100  Amended 35140 

401.110  (a)(2)  and  (9)  revised 35139 

401.210  (a)(4),  (7),  (8)  and  (b) 
amended 35140 

401.211  (a)(1),  (b)  and  (e)  amended 
35140 

401.220  (b)  amended 35140 

401.230  (b)  amended 35139 

(c),  (d)  and  (e)  amended 35140 

401.240  (a),  (b)  and  (d)  amended 

35140 

401.250  (d)  revised 35139 

(c)  amended 35140 

401.320    (b),    (d)(2),    (3)    and    (4) 

amended 35140 

401.330  (a)  amended 35140 

401.335  (a)(1)  amended 35140 

401.340  (a)  and  (c)  amended 35140 

401.400  (c)  amended 35140 

401.405  Introductory  text  amend- 
ed  35140 

401.410  Introductory  text  amend- 
ed  35140 

401.420  (a)  amended 35140 

401.425  Amended 35140 

401.431  (e)  amended 35139 

(a),  (f)  and  (g)  amended 35140 

401.438  Amended 35140 

401.451  (a)(1)  amended 35140 

401.510  (b)(5)  amended..: 35139 

(b)(2)  and  (3)  introductory  text 

amended 35140 

401.600  (a)  and  (b)  amended 35140 

401.615  (b)  amended 35140 

401.620  (a)  and  (b)  amended 35140 

401.645  Amended 35140 

401.650  Amended 35140 

401.700  (b)  amended 35140 

401.710  (d),  (e)  and  (g)  amended 

35140 

401.720  (b)  amended 35140 

402  Transferred  from  33  CFR 
Part  405;  authority  citation 
revised 35139 


Technical  correction 37943 

402.100  Amended 35140 

402.210  (a)  amended 35140 

402.320    (a)     Introductory     text 

amended 35140 

403  Transferred  from  33  CFR 
Part  406;  authority  citation 
revised 35139 

403.100  Amended 35140 

403.120  (b)  amended 35140 

403.400  (c)  amended 35140 

404  Transferred  from  33  CFR 
Part  407 35139 

Authority  citation  revised 35140 

404.1  (a)  and  (b)  amended 35140 

404.10  (a)  amended 35140 

404  Appendixes  A  and  C  amended 

35140 

Ctiapter  IV— Federal  Maritime 
Commission  (Parts  500—599) 

514.7  (g)(1)  revised 63463 

586  Petition  denial 54396 

586.2  Suspended 61649 

Proposed  Rules: 

1—199  (Ch.  I) ; 5767,  9916,  26756 

1 26566 

5 16731,27700 

10 55548.  60122.  61585 

3070.  16024,  19580,  26566 

12 16024,19580 

15 55548.60122 

....2939,3070 

25 52057 

9980 

27 52057.  60939 

9980.  31958 

28 38141 

32 52057 

9980 

197 34840 

298 7744,40690 

502 35896 

503 35896,  39263.  40387 

510 35896 

514 35896.  37088.  42801 

540 : 35896 

572 35896 

585 35896 

587 35896 

588 35896 
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TITLE 
47-TELECOMMUNICATION 

Chapter  I— Federal  Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Order 561 1 1 

Order 42275,45956 

0.31  (j)  amended:  eff.  10-5-98 36596 

(j)  revised 37499 

0.231  (1)  revised 24124 

0.291  (d)  revised 1035 

0.311  (i)  existing  text  redesig- 
nated as  (i)(l);  (i)(2)  added 29658 

0.314  (e)(1)  and  (j)  revised 29658 

0.401  (a)(l)(iii)  added 24124 

(a)(2)  amended;  eff.  10-5-98 36596 

0.406  (b)(3)  amended;  eff.  10-5-98 

36596 

0.408  Revised  (0MB  numbers) 52257 

0.433  Removed:  eff.  10-5-98 36596 

0.441  Re  vised 51797 

0.443  Revised 51797 

0.453  Introductory  text  revised 51797 

(k)  amended;  eff.  10-5-98 .....36596 

0.455  Introductory  text  revised 51797 

(e)(3)  amended;  eff.  10-5-98 36596 

0.457  (d)(l)(ii)  amended:  eff.  10-5- 

98 36596 

(d)  revised:  eff.  11-20-98 44167 

0.459  (b),  (d)  and  (e)  revised;  eff. 

11-20-98 44167 

0.460  (a)  revised 51797 

0.461  (a),  (h)  and  (i)  redesignated 
as  (a)(1),  (1)  and  (j);  (a)(2)  and 
new  (h)  added:  (d)(1).  (3),  (g) 
introductory  text,  (3),  con- 
cluding text,  new  (i)(l),  (j), 
(k)  introductory  text  and  (3) 

revised 51797 

Corrected..... '. 25778 

(i)(l)  correctly  designated 25779 

(d)(3)  revised:  eff.  11-20-98 44168 

0.467  (a)(1)  table  and  (2)  revised 

8140 

1  Deadline  establishment 2170 

Order 10153,42736 

Petitions 24126 

Technical  correction ...45740 

1.4  (f)  and  (h)  Introductory  text 

revised 24124 

1.46  (b)  and  (c)  revised 24124 

1.47  (b)  and  (d)  revised:  (h)  added 
1035 

(d)  revised 24125 

1.49  (a)  revised:  (f)  added 24125 


1.51  (e)  revised 24125 

1.52  Revised 24125 

1.77  (g)  amended;  eff.  10-5-98 36506 

1.80  (b)(4)  note  amended 26992 

1.115  (e)(4)  added  (effective  date 

pending) 41446 

1.401  (b)  revised 24125 

1.403  Re  vised 24125 

1.419  (d)  and  (e)  added 24125 

1.429  (d)  through  (h)  revised 24126 

1.720  Introductory  text  and  (h) 
revised;  (j)  added 1035 

Introductory  text  revised 41446 

1.721  (a)(5)  through  (8)  revised; 
(a)(9)  through  (14),  (c)  and  (d) 
added 1035 

Heading  and  (a)  introductory 
text  revised:  (e)  added  (0MB 
number  pending) 41446 

1.722  Revised 1036 

1.724  (a),  (b)  and  (c)  revised;  (f) 
through  (j)  added 1037 

(a)  revised;  (k)  added  (effective 
date  pending) 41446 

1.725  Revised 1037 

1.726  Revised 1037 

(a)  revised:  (g)  added  (effective 

date  pending) 41447 

1.727  (b)  thorugh  (e)  revised;  (g) 

and  (h)  added 1038 

(a)  revised 41447 

1.729  Revised 1038 

(a)  revised;  (i)  added  (effective 

date  pending) 41447 

1.730  Removed 1039 

Revised  (effective  date  pend- 
ing)  41448 

1.731  Heading  and  (a)  revised 1039 

1.732  (a)  through  (d)  and  (f)  re- 
vised; (h)  added 1039 

1.733  (a)  introductory  text,  (2), 
(4),  (5),  (6)  and  (b)  through  (e) 
revised;  (0,  (g)  and  (h)  added 


.1039 


(a)  introductory  text  and  (b) 
revised;  (1)  added  (effective 
date  pending) 41449 

1.734  (c)  revised;  (d)  added 1040 

1.735  (b),  (d),  (e)  and  (f)  revised 
1040 

1.736  Added 1041 

1.767  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

1.1102  Revised 42735 

1.1103  Amended 29658 

Revised;  eff.  10-5-98 36596 
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TITLE  47  Chapter  l-Con. 

Revised 42743 

1.1104  Revised 42743 

Corrected 45910 

1.1105  Table  amended 1041 

Revised 42743 

1.1107  Revised 42743 

1.1152  Revised 35857 

1.1153  Revised 35868 

1.1154  Revised 35859 

Corrected 38881 

1.1155  Revised .35859 

1.1156  Revised 35860 

1.1157  (d)  added 59825 

1.1159  (e)  added 59825 

1.1162  (c)(1)  and  (2)  added 59825 

1.1206  (b)(1)  and  (2)  revised 24126 

1.1307    (b)(4)    introductory    text 

correctly  revised 61448 

1.1402  (c)  revised;  (i)  through  (m) 
added 12024 

1.1403  Heading  revised;  (e)  added 
(effective  date  pending) 12025 

1.1404  (g)(12)  and  (h)  through  (k) 
redesignated  as  (g)(13)  and 
(k)  through  (n);  new  (g)(12), 
(h),  (i)  and  (j)  added  (effec- 
tive date  pending) 12025 

1.1409  (e)  revised;  (f)  added  (effec- 
tive date  pending) 12025 

1.1417  Added  (effective  date  pend- 
ing)  12026 

1.1418  Added  (effective  date  pend- 
ing)  12026 

1.2101  Revised 2340 

1.2102  (a)  and  (b)  revised;  note 
added 2340 

(a)(10)  added;   (b)(4)  introduc- 
tory text  revised 6103 

Correctly  revised 10780 

1.2103  (a)  revised;  (d)  added 2341 

1.2104  (d)  and  (g)  revised 2341 

1.2105  Revised 2341 

(a)(2)(x)  correctly  added 29958 

1.2107  (b)  and  (c)  revised 2342 

(c)  corrected 12659 

1.2108  (b)  and  (c)  revised 2343 

1.2109  (a),  (b)  and  (c)  revised 2343 

1.2110  (e)(4)(i)  revised 55356 

Revised .2343 

(f)(2)  corrected 12659 

(f)(4)(ii).  (iii)  and  (iv)  revised 

17122 

1.2111  (c)  and  (d)  revised;  (e) 
added 2346 

1.2112  Added 2347 

1.2113  Added 2348 


2.106  Table  amended 6674,  42278 

2.803  (e)(3)  revised 31646 

(a)(1)  revised;  eff,  10-5-98 36597 

2.901  (a)  and  (b)  amended;  eff.  10- 

5-98 36597 

2.904  Removed;  eff.  10-5-98 36597 

2.905  Removed;  eff.  10-5-98 36597 

2.907  (a)  revised:  eff.  10-5-98 36597 

2.911  (g)  added;  eff.  10-5-98 36698 

2.913  (b)  revised;  (c)  added;  eff. 

10-5-98 36598 

2.915  (a)  introductory  text  and 

(c)  revised;  eff.  10-5-98 36598 

2.924  Amended;  eff.  10-6-98....1 36598 

2.929  Revised;  eff.  10-6-98 36598 

2.931  Revised;  eff.  10-5-98 36698 

2.932  Revised;  eff.  10-5-98 36698 

2.933  Revised;  eff.  10-5-98 36598 

2.934  Removed;  eff.  10-5-98 36599 

2.935  Removed;  eff.  10-5-98 36599 

2.938  (c)  revised;  eff.  10-5-98 36599 

2.943  (a)  amended;  eff.  10-5-98 36599 

2.946  Revised:  eff.  10-5-98 36599 

2.948  (a)(2)  amended;  eff.  10-6-98 

36599 

2.971  Undesignated  center  head- 
ing and  section  removed;  eff. 

10-5-98 36599 

2.973  Removed;  eff.  10-6-98 36599 

2.975  Removed:  eff.  10-5-98 36599 

2.977  Removed;  eff.  10-5-98 36599 

2.981  Undesignated  center  head- 
ing and  section  removed;  eff. 
2Q_^98 36599 

2.983  Removed:  eff.  i(>^5^98..! „.!!36599 

2.985  Redesignated  as  2.1046;  eff. 

10-6-98 36599 

2.987  Redesignated  as  2.1047;  eff. 

10-5-98 36599 

2.989  Redesignated  as  2.1049;  eff. 

10-5-98 36599 

2.991  Redesignated  as  2.1051;  eff. 

10-6-98 36599 

2.993  Redesignated  as  2.1053;  eff. 

10-5-98 36599 

2.995  Redesignated  as  2.1055;  eff. 

10-5-98 36599 

2.997  Redesignated  as  2.1057;  eff. 

10-5-98 36599 

2.999  Removed;  eff.  10-5-98 36599 

2.1001  Removed;  eff.  10-6-98 36599 

2.1005  Removed;  eff.  10-6-98 36699 

2.1033  Revised;  eff.  10-5-98 36599 

(b)(12)  and  (13)  added;  eff.  in 

part  10-5-98 42278 

2.1041  Revised;  eff.  10-6-98 36600 
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2.1043  Revised;  eff.  10-5-98 36600 

2.1046  Redesignated   from   2.985; 

(a)  amended;  eff.  10-5-98 36599 

2.1047  Redesignated   from   2.987; 

(c)  amended;  eff.  10-5-98 36599 

2.1049   Redesignated  from  2.989; 

eff.  10-5-98 : 36599 

2.1051   Redesignated   from  2.991; 

amended;  eff.  10-5-98 36599 

2.1053  Redesignated   from   2.993; 

amended;  eff.  10^5-98 36599 

2.1056  Redesignated   firom  2.995; 

eff.  10-5-98 36599 

2.1057  Redesignated  from  2.997; 

(a)  amended;  eff.  10-5-98 36599 

2.1060  Added;  eff.  10-5-98 36601 

2.1204  (a)(3)  and  (4)  revised 31646 

5.70  Added 55529 

5!l08  (a)  amended;  eff.  10-5-98 36602 

5.109  Revised;  eff.  10-5-98 36602 

11.11  Re  vised 29662 

11.13  Re  vised 29663 

11.15  Re  vised 29663 

11.17  Introductory  text  amended 

29663 

11.19  Re  vised 29663 

11.21  Introductory  text  amended; 

(a)  revised 29663 

11.31  (b)  and  (c)  amended 29663 

11.35  Revised 29664 

11.41  Revised 29664 

11.46  Amended 29664 

11.51  (e)  through  (1)  redesignated 
as  (f)  through  (m);  new  (e) 
added;   (b)   and   (f)   through 

(m)  revised 29664 

11.52  (a)  amended;  (b),  (c).  (dKD. 
(2)  and  (e)  Introductory  text 
revised 29665 

11.53  (a)(2)  revised 29666 

11.54  (b)(8)  through  (14)  redesig- 
nated as  (b)(9)  through  (15); 
new  (b)(8)  added;  (b)  intro- 
ductory text,  new  (11),  new 
(12),  new  (15),  (c)  and  (d)  re- 
vised  29666 

(b)(8)  correctly  added;  (b)  in- 
troductory text,  new  (11), 
new  (12),  new  (15),  (c)  and  (d) 
correctly  revised 39035 

11.55  (a)  amended;  (c)  introduc- 
tory text,  (4)  and  (7)  revised 
29666 

11.61  (a)(l)(ill)  redesignated  as 
(a)(lKv);  new  (a)(lKIiI).  (iv), 
(2)(II)(C).    (D),    (E)    and    (v) 


added;     (a)(l)(ll).     new     (v). 
(2)(11)(B),  (6)  and  (b)  revised 
29666 

15.17  (a)  revised 40835 

15.19  (a)      introductory      text 
amended;  eff.  10-5-98 .36602 

15.25  (b)  Introductory   text,   (2) 
and  (c)  amended;  eff.  10-5-98 

36602 

15.31  (b)  and  (f)(3)  amended;  eff. 

10-5-98 36602 

(f)(1)  revised 42278 

15.33  (a)(3)  revised 42278 

15.35  (c)  amended;  eff.  10-5-98 36602 

(b)  and  (c)  revised 42279 

15.101  (a)  and  (b)  revised;  eff.  10- 

5-98 36602 

15.120  Added 20133 

15.205  (d)(5)  added 58468 

15.209  (g)  revised 58458 

15.214  (a)  amended;  eff.  10-5-98 36603 

15.242  Added 58658 

15.253  (c)  revised 42279 

15.265  Revised 42279 

15.401  Revised 40835 

15.403  Revised 40835 

15.405  Revised 40835 

15.407  Revised 40836 

18.203  (a)  revised;  eff.  10-5-98 36603 

18.205  Removed;  eff.  10-5-98 36603 

18.207  (a)  amended;  eff.  10-6-98 36603 

18.209  Revised;  eff.  10-5-98 36603 

18.212  Added;  eff.  10-6-98 36603 

20  Authority  citation  amended 

...43040 

20.3  Amended 2637 

20.9  (b)  Introductory  text  and  (1) 

revised 40062 

20.16  (c)  and  (d)  revised 43040 

20.18  Revised 2637 

20.20  Added 63871 

21.42  (c)(l)(l)  amended;  eff.  10-6- 

98 36603 

21.113  Heading  revised;  (d)  added 

55530 

21.120  (a),  (b)  and  (c)  amended: 

eff.  10-5-98 36603 

21.907  (c)  and  (d)  amended;  eff. 

10-5-98 36608 

21.940  Added 29668 

21.959  (a)(2)  revised 2348 

21.960  (b)(4)  and  (d)(1)  revised 2348 

22  Authority  citation  revised 20338 

22.99  Amended;  eff.  10-5-98 36603 

22.137   (a)(1)  and  (2)  added;   (b) 

amended 10344 
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TITLE  47  Chapter  l-Con. 

22.369  Heading  revised;  (d)  added 

55530 

(d)(1),  (2)  and  (3)  revised 41202 

22.377  (c)  removed;  (d)  redesig- 
nated as  (c);  heading,  intro- 
ductory text,  (a),  (b)  and  new 

(c)  amended;  eff.  10-5-98 36603 

22.379  (a)  amended;  eff.  10-5-98 36603 

22.903  Revised 6M72 

Removed 20338 

23.20  (f)  added 55530 

24  Deadline  establishment 2170 

Order 10153 

24.18  Added 55531 

Revised 41203 

24.51  (b)  removed;  (c)  and  (d)  re- 
designated as  (b)  and  (c);  (a), 
new  (b)  and  new  (c)  amended; 

eff.  10-5-98 36604 

24.304  (a)(2)  revised 2348 

24.309  (b)  and  (f)  revised 2348 

24.439  (a)(3)  added 10344 

24.704  (a)(2)  revised 2349 

24.709  (b)(9)  added 55356 

(b)(9)  revised 17122 

24.711  (b)  and  (c)  revised 2349 

24.712  (b)  revised 2349 

(c)  correctly  designated  as  (b) 

12659 

24.716  (c)  and  (d)  revised 2349 

24.717  (c)  revised 2349 

24.839  (a)(1)  and  (2)  added 10344 

25.113  (b)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.115  (c)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  efi. 

2-9-98 6497 

25.130  (d)  amended  (effective  date 
pending) 64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.131  (b)  and  (j)  revised  (effec- 
tive date  pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.137  Added  (effective  date  pend- 
ing)  64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.142  (d)  and  (e)  added 59295 

25.143  Corrected 51378 

25.145  Added  (0MB  number  pend- 
ing)  61456 


25.201  Amended 59296 

25.203  (i)  added 55531 

25.204  (g)  added 61457 

25.210  (b)  and  (c)  through  (j)  re- 
designated as  (c)  and  (e) 
through  (1);  new  (b)  and  new 

(d)  added...-. 61457 

25.212  (c)  correctly  revised 51378 

25.259  Added 59296 

25.260  Added 59296 

26.51  Revised;  eff.  10-5-98 36604 

26.105  Added 55531 

Revised 41203 

27.62  Added 55532 

Revised... 41203 

27.203  (b)  revised 2349 

27.209  (d)  revised 2349 

27.324  (a)(3)  added;  (b)(3)  revised 

10344 

36  Policy  statement 42753 

36.125  (a)(5)  revised 2124 

36.601  (c)  revised 2124 

36.612  (a)  introductory  text  re- 
vised   2124 

36.613  (a)  introductory  text 
amended 2124 

36.621  (a)(1)  and  (4)  introductory 
text  amended;  (a)(2),  (3), 
(4)(ii)(A)  and  (C)  revised ..2124 

36.622  (a)  introductory  text  and 
(b)  introductory  text  revised 
2125 

36.631  (a)  through  (d)  revised 2125 

42.10  Removed 59604 

42.11  (a)  revised;  (c)  removed 59604 

43  Technical  correction 24120 

43.51  Regulation  at  61  FR  59200 

eff.  10-1-97 51378 

(d)  revised 64751 

43.61   (c)   added   (effective   date 

pending) 64752 

Regulation  at  62  FR  64752  eff. 

2-9-98;  corrected 5743 

Regulation  at  62  FR  45761  eff. 

1-23-98 8578 

51  Order 45134 

52  Order 55762 

Waiver 64759 

52.7  (b)  revised;  (f)  added 55180 

52.11  (c)  and  (g)  revised;  (h)  and 

(i)  added 55180 

52.12  Added 55180 

52.13  (b)  revised;  (c)  through  (g) 
added 55181 

52.15  (d)  and  (e)  added 55182 

52.16  Added 55183 
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52.32  Added  (OMB  niunber  pend- 
ing)  35160 

52.33  Added  (OMB  number  pend- 
ing)  35161 

53.207  Amended 34604 

54  Agency  practice  and  proce- 
dure rules 162 

Policy  statement 42753 

54.101  (a)  Introductory  text  and 

(b)  revised;  (a)(1)  amended 2125 

(a)(1)  corrected 33585 

54.201  Heading  revised;  (a)(2)  and 
(3)  redesignated  as  (a)(3)  and 

(4);  new  (a)(2)  added 2125 

54.301  Revised .'. 2126 

(c)(5)  and  (d)(4)  correctly  re- 
vised; (c)(6),  (d)  heading,  in- 
troductory text,  (1)  and  (3) 

corrected .33585 

54.303  Revised 2128 

(b)(1)  correctly  revised 33586 

54.307  (a)(4)  revised 2128 

54.400  (a)  and  (d)  revised 2128 

54.401  (d)  amended 2128 

54.403  (d)  added 2128 

54.500  Revised 2128 

54.501  Heading,  (b)(1),  (c)(1)  and 

(d)  revised 2129 

54.502  Revised 2129 

54.503  Revised 2129 

54.504  Heading,  (a),  (b)  heading, 
(1),  (2)  introductory  text  and 
(v)  revised;  (b)(3)  and  (c)  re- 
designated as  (b)(4)  and  (d); 
new  (b)(3)  and  new  (c)  added; 

new  (b)(4)  amended 2129 

54.505  (b)(4)  and  (f)  added;  (d)  re- 
moved  2130 

54.506  Added 2130 

54.507  (c)  amended 56120 

(e)     and     (f)     revised;     (g)(4) 

amended 2130 

(a)  amended 3832 

(g)(4)  amended 27857 

(a)  and  (b)  revised 43097 

(a)  and  (b)  correctly  revised; 
(g)  introductory  text  and  (1) 
through  (4)  correctly  redes- 
ignated as  (g)(2)  introduc- 
tory text  and  (i)  through 
(vl);  new  (g)  introductory 
text  and  (1)  correctly  added 

45958 

54.511    (b)   and   (c)   revised;    (d) 

added 2130 


(c)(1)  introductory  text,  (i)  and 
(ii)  corrected 33586 

(d)  revised 43097 

54.517  (a)  revised 2131 

54.518  Added 2131 

Heading  corrected 33586 

54.519  Added 2131 

(a)(3)  corrected 33586 

54.603  Heading,   (b)(1)   introduc- 
tory text,  (2)  and  (3)  revised 
2131 

54.604  Added 2131 

(a)  and  (c)  corrected 33586 

54.605  (d)  revised;  (e)  added 2131 

54.609  (a)  revised;  (c)  added 2131 

54.619  (b)  and  (d)  revised 2132 

54.623  (c)  amended 56120 

(e)  revised 2132 

(a)  amended 3832 

(a)  revised;  (f)  added 43097 

54.625  Added 2132 

54.703  (b)  and  (c)  amended 2132 

(b)  and  (c)  corrected 33586 

54.705  Revised ^32 

54.709  (a)(4)  revised;  (a)(5)  added 

65038 

(a)  introductory  text  and  (3) 

revised 2132 

(a)(3)  revised 43098 

61.13—61.17  Undesignated  center 

heading  and  sections  added 

35540 

61.20  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

Revised 59604 

61.21  Regulation  at  60  FR  15726 

eff.  6-13-96 T...., 51378 

61.22  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

61.58  (e)(1)  and  (2)  correctly  re- 
designated as  (f)(1)  and  (2); 
(e)  reinstated;  CFR  correc- 
tion  13133 

61.72  (a)  introductory  text  re- 
vised  59604 

63.01  Regulation  at  60  FR  15727 

eff.  6-ia-96 51378 

63.02  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.05  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.10  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64752 
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TITLE  47  Chapter  l-Con. 

Regulation  at  62  FR  64752  eff. 
2-9-98 5743 

63.11  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.12  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)..;  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.13  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.14  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.15  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

63.17  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

(b)     revised     (effective     date 

pending) 64754 

Regulation  at  62  FR  64754  eff. 

2-9-98 5743 

63.18  Regulation  at  60  FR  15729 

eff.  6-13-96 51378 

(e),  (h)  and  (i)  revised;  (k) 
added  (effective  date  pend- 
ing)  64755 

Regulation  at  62  FR  64755  eff. 

2-9-98 5743 

(e)(4)(ii)(A)  corrected 24121 

63.19  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.20  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.21  Regulation  at  60  FR  15732 

eff.  6-13-96 ....51378 

(a)  revised;  (e)  redesigrnated  as 
(h);  new  (e),  (f)  and  (g)  added 

(effective  date  pending) 64758 

Regulation  at  62  FR  64758  eff. 
2—9-98  5743 
63.100  (b),  (c),  (d).  (e)  introduc- 
tory text  and  (h)  amended 37499 

64  Order 55762 


Waiver 58686,  60034,  64759 

Authority  citation  revised 64758 

Authority  citation  revised 20338, 

43041 

Technical  correction 24120 

Comment  request 36191 

Waiver 37069 

Order 45134 

64.702  (d)(3)  removed 20338 

64.703  (a)(2)  and  (3)(lii)  amended; 
(a)(4)  added;  eff.  10-1-99 11617 

(b)(2)  amended 43041 

64.704  (e)  added 43041 

64.705  (c)  added 43041 

64.708  (d)  through  (h)  and  (1)  re- 
designated as  (f)  through  (j) 
and  (1);  new  (d),  new  (e)  and 

new  (k)  added 43041 

64.709  Added 11617 

(e)(2)  correctly  added 15316 

64.710  Added;  eff.  10-1-99 11617 

64.1001  (b),  (c)  and  (d)  revised  (ef- 
fective date  pending  in  part) 
64758 

64.1002  Revised  (effective  date 
pending) 64758 

64.1150  Regulation  at  62  FR  43481 

eff.  a-23-98 13798 

64.1300  (c)  and  (d)  revised 58686 

64.1903  (c)  stayed 16696 

64.2001—64.2009       (Subpart       U) 

Added 20338 

68  Order 45134 

68.2  (1)(1)  and  (2)  corrected 54790 

(a)(3),    (d)    Introductory    text 

and  (j)  revised;  (d)(4)  added 

61654 

(j)(3)  correctly  designated;  (d) 
introductory  text  and  (j)(3) 
corrected ...25170 

68.3  Amended 61654 

Corrected 25170,  25171,  25172,  25173 

68.222  Removed 61664 

68.300  Revised 61664 

68.302  Revised 61664 

(b)(1)  note,  (2)  notes,  (c)(1) 
note,  (2)(iii)  and  illustrations 

corrected 25173 

68.304  Revised 61667 

68.306  Revised 61667 

(e)  correctly  revised;  illustra- 
tion corrected 25173 

68.308  Revised 61671 

Table  and  note  corrected; 
(b)(6)(i)  and  (11)  correctly  re- 
vised  25173 
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(b){7)(ll)(C)  and  (e)(l)(ii)  cor- 
rectly added;  (e)(lKi)  cor- 
rectly designated;  (e)(2)(ii) 
table  correctly  transferred 
to  (e)(2)(i);  (e)(l)(i)  table, 
new  (2)(i)  table,  (f)(3), 
(h)(l)(il)  table  and  (lii)  cor- 
rected; second  (d)  through  (f) 

correctly  removed 25174 

68.310  Revised 61682 

(b)  table  correctly  revised 25174 

(a)(1).  (b)  Introductory  text 
table,  (5).  table  and  illustra- 
tions corrected 25175 

68.312  Revised 61689 

68:314  Revised 61690 

68.316  Heading  revised 61691 

68.317  Heading  revised 61691 

68.318  Revised 61691 

69  Waiver 56120 

Clarification  and  waiver... 20334,  26495, 

26497 

Policy  statement 42753 

69.4  (a)  revised;  (h)(6)  removed 56132 

69.30  (c)  revised;  (d)  added 65622 

69.111  (c)  revised ..56132 

69.124  Correctly  revised 66030 

69.153  (c)(1)  and  (d)  revised;  (g) 

added 56132 

(h)  added 2132 

69.155  (c)  revised 56133 

69.612  (a)(3)  amended 2133 

69.616  (d)  amended 2133 

69.619  (b)  revised 2133 

69.620  (a)  revised .„«^..... 43098 

73  Petition  denial .....61692 

Petition  denial 165,  8578, 10345 

Application  for  review 5744 

Policy  statement 11376 

Reconsideration  petition 3832,  3833, 

13347,  17736,  24970,  28486,  45012 

Petition  denial ...26992,  44170 

73.45  (c)  introductory  text  and 

(2)  revised 33875 

73.53  (a),  (b)  introductory  text 
and  (10)  revised;  eff.  10-5-98 
36604 

73.54  (d)  introductory   text  re- 
vised  33876 

73.58  (f)  revised 33876 

73.68  (b)  and  (d)(1)  revised 33876 

73.69  (c)  and  (d)(5)  revised 33876 

73.151  (a)  introductory  text  and 

(1)  introductory  text  revised 
33876 


73.202  (b)  table  amended 51799.  51800. 

53973.  54791,  55763.  59605.  63674. 

63675.  65764-65766.  66030.  66031. 

66295.  66530.  66826 

(b)  table  amended 164, 165, 

2350—2352,  3832—3835,  4195,  4398, 

5464.  5744,  6077—6079.  7308, 

8579—8581,  10346,  11378—11380, 

12412,  12413,  13545,  13546,  17123, 

17124,  18843,  19663,  23226.  24454, 

26993,  27212,  27498,  27499,  27858, 

27859,  30144,  30145,  32981,  34604, 

36192,  36193,  38757,  40189,  40374, 

41735,  42281,  43099,  44584,  45012, 

45182,  45183 

Regulation    at    63    FR    23226 

withdrawn 29668 

73.213  (a)  introductory  text  re- 
vised  33876 

73.258  (d)  revised 33876 

73.312  (b)  revised 33877 

73.313  (c)(2)  and  (d)(2)  revised 33877 

73.503  Amended 33877 

73.561  (c)  and  (d)  revised 33877 

73.606  (b)  table  amended 6079 

73.622  (b)  through  (h)  revised 13552 

73.623  (c)  through  (f)  revised 13552 

73.624  (c)  revised ...15784 

73.625  (c)(5)  added 13562 

73.682  (a)(22)(i)  and  (24)(iii)(A)  re- 
vised  20134 

73.1030  (a)  redesignated  as  (a)(1); 

(a)(2)  added 55532 

73.1350  (g)  revised 33877 

73.1560  (d)  revised 33877 

73.1660  Revised;  eff.  10-5-98 36604 

73.1665  (c)  revised;  eff.  10-5-98 36604 

73.1680  (b)  introductory  text  re- 
vised  33878 

73.1750  Revised 33878 

73.3542  (b)  revised 33878 

73.3544  (b)  introductory  text  re- 
vised  33878 

73.3549  Revised 33878 

73.3572  (a)(2)  revised 13562 

73.3612  Revised 16907 

73.3617  Added 33878 

74.24  (j)  added 55532 

74.32  Added 55537 

74.451  Heading      revised;      (a) 
through  (d)  and  (f)  amended; 

eff.  10-5-98 36604 

74.452  (b)  and  (d)  amended;  eff. 
10-5-98 36604 

74.462  (a)  and  (b)  table  amended; 

eff.  10-5-98 36604 
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74.550  Revised;  eff.  10-5-98 36604 

74.632  (a)  amended;  eff.  10-5-98 36605 

74.651  (a)(1)  amended;  eff.  10-5-98 

36605 

74.655  Revised;  eff.  10-6-98 36605 

74.706  (d)  revised 13563 

74.734  (a)(4)  revised 33878 

74.750  (a),  (b),  (c)  introductory 
text,  (e)  introductory  text, 
(1)  through  (4)  and  (g) 
amended;  eff.  10-5-98 36605 

74.751  (c)  revised 33878 

(a)  and  (b)(1)  amended;  eff.  10- 

5-98 36605 

74.763  (b)  revised 33879 

74.784  (b)  revised 33879 

74.851  Heading  revised;  (a),  (b), 
(c),  (e)  and  (f)  amended;  eff. 
2Q_^gg  36605 

74.852  (a)  amended;  eff.  10^98 36605 

74.861  (b)  amended;  eff.  10-5-98 36605 

74.938  Amended;  eff.  10-5-98 36605 

74.939  (j)  amended;  eff.  10-5-98 36605 

74.950  (f)  Introductory  text 
amended;  eff.  10-5-98 36605 

74.951  (a)  amended;  eff.  10-5-98 36605 

74.952  Introductory  text  and  (a) 
redesignated  as  (a)  and  (b); 
new  (a)  and  (b)  amended;  eff. 
10-5-98 36605 

74.1231  (b)  Introductory  text  re- 
vised  33879 

74.1234  (a)(4)  revised 33879 

74.1235  (c)  revised;  (d)(1),  (2)  and 

(3)  added 33879 

(e)  amended;  eff.  10-5-98 36605 

74.1250  (a),  (b)  and  (c)  introduc- 
tory text  revised;  eff.  10-5-98 
36606 

74.1251  (b)(6)  revised 33879 

(a)  and  (b)(1)  amended;  eff.  10- 

5-98 36606 

74.1290  Added 33879 

76  Reconsideration  petition 17333 

Authority  citation  revised 38094 

76.5  (mm)(2)  revised;  (mm)(3)  and 

(4)  added 61031 

(qq)  revised 29667 

76.77  (a)  revised 16907 

76.503  Regulation  at  58  FR  60141 

eff.  8-13-98 37790 

76.613  Heading,  (b),  (c)  and  (d)  re- 
vised (effective  date  pending) 

61031 

Regulation  at  62  FR  61031  eff. 
3-13-98 15103 


76.620  Added 61031 

76.701  Regulation  at  62  FR  28373 

eff.  10-29-97 61034 

76.702  Regulation  at  62  FR  28373 

eff.  10-29-97 61034 

76.800  Added  (effective  date  pend- 
ing)  61031 

76.802  (a)  and  (g)  revised;  (1) 
added  (effective  date  pend- 
ing)...-.  61031 

Regulation  at  62  FR  61031  eff. 
3-13-98 15103 

76.804  Added  (effective  date  pend- 
ing)  61032 

Regulation  at  62  FR  61031  eff. 
:^13-98 15103 

76.805  Added 61033 

76.806  Added 61034 

76.922  Regulation  at  62  FR  15127 

eff.  9-4-97 52952 

(b)(5)(l)  introductory  text  re- 
vised  53576 

76.934   (h)(5)(l)   and    (9)   revised; 

(h)(ll)  added ,.53576 

76.1003  (c)(5)  and  (s)(3)  added; 
(d)(1),  (2),  (e)  and  (s)(l)  re- 
vised (effective  date  pending) 

45740 

76.1200-76.1210  (Subpart  P) 
Added  (effective  date  pend- 
ing)  38094 

76.1204  Eff.  7-1-00 38094 

76.1502  (d)  existing  text  des- 
ignated a&  (d)(2);  (d)(1)  added 

31934 

78.19  (c)  redesignated  as  (c)(1); 

(c)(2)  added 55533 

(f)  added ..55538 

78.107  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d);  new  (a)  intro- 
ductory text  and  (2)  revised; 

eff.  10-5-98 36606 

78  Index  amended;  eff.  10-5-98 36606 

80  Authority  citation  revised 40062 

80.3  (b)  revised 40062 

80.5  Amended.^ 29658 

80.19  Amended 29658 

80.21  (f)  added 55533 

80.25  (b)  revised 40062 

80.29  (a)  table  amended;  eff.  10-5- 

gg  36606 

80.43  Aniended;  eff.  1^-5^98 ...36606 

80.49  Revised 40062 

80.59  (a),  (d)  introductory  text, 
(1)  introductory  text  and  (v) 
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revised;  (d)(2)  added;  (e)  re- 
moved  29658 

80.60  Added 40063 

80.70  (c)  added ...40063 

80.101  (b)  amended 29659 

80.105  Revised 40063 

80.203  (a),  (d),  (f)  througrh  (1)  and 
(m)(2)  amended;  eff.  10-5-98 

36606 

80.205  (a)  Footnote  11  amended; 

eff.  10-5-98 36606 

80.207    (d)    Footnotes    2    and    5 

amended;  eff.  10-6-98 36606 

80.209  (a)  table  amended;  eff.  10- 

5-98 36606 

80.215  (e)(3)  Footnote  8  amended; 

eff.  10-5-98 36606 

80.221  (d)  amended;  eff.  1(^-5-98 36606 

80.251  (a)  and  (b)  amended;  eff. 

10-5-98 36606 

80.253  (a)  amended;  eff.  10-5-98 36606 

80.255    (a)    Footnotes    1    and    2 

amended;  eff.  10-5-98 36606 

80.259  (a)  Introductory  text,  (1) 
and  (2)  amended;  eff.  10-5-98 

.....36606 

80.265  (b)(1)  table,  (c)(1)  table  and 

(e)(2)  amended;  eff.  10-5-98 36606 

80.267  (a)(1)  table  amended;  eff. 

10-5-98 36607 

80.271  (b)  through  (e)  amended;  . 

eff.  10-5-98 36607 

80.303  (b)  revised 40063 

80.371  (c)  Introductory  text  re- 
vised; (c)(l)(i),  (11),  (ill),  (2), 

(3)  and  (4)  added 40063 

80.409    (b)(1)    Introductory    text 

and  (f)(1)  revised 29659 

80.605  (b)  amended;  eff.  10-5-98 36607 

80.751  Revised 40065 

80.773  Revised 40065 

80.802  (a)  introductory  text  re- 
vised  29660 

80.812  Amended;  eff.  10-5-98 36607 

80.814  Amended;  eff.  10-^98 36607 

80.818  (b)  revised 29660 

80.819  (a)  Introductory  text  re- 
vised  29660 

80.822  Revised 29660 

80.829  (b)  amended;  eff.  10-5-98 36607 

80.831  (a)  amended;  eff.  10-5-98... 36607 

80.833  (a)  amended;  eff.  10-5-98 36607 

80.836  (c)(3)(l)  amended;  eff.  10-5- 

98 36607 

80.851  Existing  text  designated 

as  (a);  (b)  added 29660 


80.856  Amended;  eff.  10-5-98 36607 

80.873  (d)(3)  amended;  eff.  10-5-98 
36607 

80.874  (a)  amended;  eff.  10-5-98 36607 

80.903  Revised 29660 

80.911  (c)  amended;  eff.  10-5-98 36607 

80.1053  (c)  amended;  eff.  10-5-98 

36607 

80.1059  (e)  amended;  eff.  10-5-98 

36607 

80.1061  (c)  and  (d)  amended;  eff. 

10-5-98 36607 

80.1067  (a)  revised 29660 

80.1103  (a),  (b)  and  (c)  amended; 

eff.  10-5-98 36607 

80.1251—80.1252       (Subpart       Y) 

Added ...40065 

87.23  (a)  redesignated  as  (aKD; 

(a)(2)  added 55534 

87.39  Amended;  eff.  10-5-98 36607 

87.131  Table  amended;  eff.  10-5-98 

36607 

87.133  (a)  table  amended;  eff.  10- 

5-98 36607 

87.137  (a)  table  amended;  eff.  10- 

5-98 36607 

87.139  (g)  amended;  eff.  10-5-98 36607 

87.145  Revised;  eff.  10-6-98 36607 

87.147  (a),  (b),  (c),  (d)  introduc- 
tory text,  (2)  and  (e)  revised; 

eff.  10-6-98 36608 

87.189  (b)  amended;  eff.  10-5-98 36608 

87.199  (c)  and  (d)  revised;  eff.  10- 

6-98 36608 

90  Order 45746,  45751 

90.5  (c)  amended;  eff.  10-5-98 36608 

90.7  Amended 52044 

90.20     (e)(6)(i).     (f)(4)     and     (5) 

amended;  eff.  10-5-98 36608 

90.35  (c)(22)  amended;  eff.  10^5-98 

36608 

90.65  (c)(ll)  amended;  eff.  10-5-98 

36608 

90.103  (c)(23)  and  (24)  amended; 

eff.  10-6-98 36608 

90.129  (e)  revised S5634 

(b)  revised;  eff.  10-5-98 36608 

90.153  (a)(1)  and  (2)  added;   (b) 

amended 10345 

90.155  (d)  revised 52044 

(d)  revised ;....40663 

90.173  (k)  revised 44585 

90.175  (1X15)  revised 44586 

90.177  Introductory  text  revised; 

(f)  added 55534 
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(f)  Introductory  text,  (1)  and 

(2)  revised 41204 

90.203  (k)  revised 32590 

(a),  (b)  Introductory  text,  (c). 
(e),  (f),  (h)(2).  (j)(2)  mtroduo-  . 
tory  text,  (4)  Introductory 
text,  (5),  (6)  Introductory 
text,  (1)(A),  (7),  (8)  and  (k)  re- 
vised; eff.  10-5-98 36609 

90.210  (k)(3)  revised;  (k)(6)  added 
52044 

90.211  (b)  amended;  eff.  10-5-98 36610 

90.219  (e)  amended;  eff.  10-5-98 36610 

90.237  (c)  and  (g)  amended;  eff. 

10-5-98 36610 

90.241  (c)(12)  amended;  eff.  10-5-98 

36610 

90.269  (a)(2)  amended;  eff.  10-5-98 

36610 

90.283  Removed 40066 

90.350—90.363  (Subpart  M)  Head- 
ing revised 52043 

90.350  Amended .....52044 

90.353  (d),  (e)  and  (f)  revised;  (1) 

added 52044 

90.359  Revised 52044 

90.361     Introductory     text     and 

(c)(2)(ll)(B)  revised 52044 

90.365  Added;  eff.  in  part  1-19-99 

40663 

90.711  (a)  introductory  text  re- 
vised  32690 

90.723  (e)  and  (f)  revised;  (g),  (h) 
and  (1)  redesignated  as  (1),  (j) 

and  (k);  (g)  and  (h)  added 32590 

90.729   (b)  and   (c)   Introductory 

text  revised 32590 

90.733  (d),  (e)  and  (g)  revised 32591 

90.745  Added 32591 

90.769  Heading  revised 32591 

90.805  (c)  revised 2349 

90.812  (a)  and  (b)  revised 2349 

90.1011  Revised 32591 

90.1013  Revised 32591 

90.1015  Revised 32591 

90.1017  Revised 32591 

90.1101—90.1103       (Subpart       X) 

Added 40663 

95.42  Added 55534 

95.117  (a)(4)  amended;  eff.  10-5-98 

36610 

95.129  (a),  (b)(1)  and  (2)  amended; 

eff.  10-5-98 36610 

95.133  (a)  and  (b)  amended;  eff. 

10-5-98 36610 

95.192  (d)  added 55535 


95.206  (c)  added 55535 

95.209  Revised;  eff.  10-5-98 36610 

95.221  (b)  amended;  eff.  10-5-98 36610 

95.222  (b)(2)  amended;  eff.  10-5-98 
36610 

95.225  (a)(2)  amended;  eff.  10-5-98 

36610 

95.405  (d)  added 55535 

95.409  (a)  and  (b)  amended;  eff. 

10-6-98 36610 

95.411     (a)     introductory     text 

-   amended;  eff.  10-6-98 36610 

95.426  (b)(2)  amended;  eff.  10-5-98 

36610 

95.428  (a)(2)  amended;  eff.  10-5-98 

36610 

95.601  Amended;  eff.  10-6-98 36610 

95.603  (a),  (b),  (c)  and  (e)  amend- 
ed; eff.  10-5-98 36610 

95.605  Amended;  eff.  10-6-98 36610 

95.607  Introductory  text  and  (a) 

amended;  eff.  10-5-98 36610 

95.636  (b)  table  amended;  eff.  10- 

6-98 36610 

95.645—96.665  Undesignated  cen- 
ter heading  revised;  eff.  10-6- 

98 36610 

95.645  (b)  amended;  eff.  10-^-98 36611 

96.653  (a)  amended;  eff.  10-5-98 36610 

95.655  (a)  amended;  eff.  10-6-98 36611 

96.665  Undesignated  center  head- 
ing revised;  eff.  10-6-98 36611 

96.669  (a)(1)  amended;  eff.  10-6-98 

36611 

95.816     (e)(2)     redesignated     as 
(d)(5);  (c)(6)  and  (e)  revised 

2350 

Corrected ...12669 

95.840  Added 55535 

95.851  Amended;  eff.  10-5-98 36611 

95.1003  (c)  added 55536 

97.13  (c)(1)  correctly  revised 61448 

97.203  (h)  added 55536 

(h)  Introductory  text  and  (2) 

revised 41204 

97.205  (h)  added 55536 

(h)  introductory  text  and  (2) 

revised 41206 

97.301  (a)  table  amended 42280 

97.303  (b).  (c)  and  (h)  revised;  (r) 

added 42280 

97.316  Heading  revised;   (a),   (b) 
and  (c)  amended;  eff.  10-6-98 
36611 
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97.317  Heading  revised;   (a),   (b) 
and  (c)  amended;  eff.  10-6-98 

36611 

101  Technical  correction 14039 

101.13  (d)  revised 6103 

101.15  (c)  revised 6103 

101.17  Added 6103 

101.31    (b)(3)    introductory    text 
and   (e)(l)(v)   revised;    (b)(6) 

added 55538 

(e)(l)(vl)     and     (vli)     revised; 

(e)(l)(vill)  added 10779 

101.45  (d)  revised. 6103 

101.51  (a)  introductory  text  re- 
vised   6104 

101.53  (g)  added 6104 

(a)(1)  and  (2)  added 10345 

101.55  (a)  introductory  text  and 
(b)(2)  revised 6104 

101.56  Added 6104 

101.57  (a)(1)  revised 9448 

(a)(l)(ii)(B)  corrected 14039 

101.61  (c)(l)(i)  amended;  eff.  10-6- 

98 36611 

101.63  (a)  and  (d)  revised 6104 

101.64  Added 6104 

101.103  (I)(l)  and  (2)  added 6105 

(b)(3)  added 9448 

(b)(3)  corrected 14039 

101.107  Table  amended 6105 

(a)  amended 9448 

(a)  Footnote  8  corrected 14039 

Table  amended;  eff.  10-5-98 36611 

101.109  Table  amended 6105 

101.113  (a)  amended 9448 

(a)  Footnote  8  corrected 14039 

101.115  (c)(2)  table  amended 6106 

101.123  Heading  revised;  (e)  added 

55536 

(d)  added ; 55538 

(e)  correctly  designated 60664 

101.133  (a)  amended;  eff.  10-5-98 

36611 

101.139  Revised;  eff.  10-5-98 36611 

101.141  (a)(2)  amended;  eff.  10-5- 

98 36611 

101.147  (V)  redesignated  as  (v)(l); 

new     (v)(l)     revised;     (v)(2) 

added 6105 

(a)  amended;  (u)  introductory 

text  revised 9448 

(a)  Footnote  16  and  (u)  intro- 

•ductory  text  corrected 14039 

101.151  (a)(2)  amended;  eff.  10-5- 

98 36611 

101.803  (a)  and  (d)  amended 9448 


(a)  Footnote  7  and  (d)  Foot- 
note 9  corrected 14039 

101.1111  Revised 26507 

Regulation  at  63  FR  26507  eCf. 

date  corrected  to  7-13-98 27625 

101.1201—101.1209     (Subpart     N) 

Added 6106 

101.1209  Corrected 10781 

Proposed  Rules: 

0-199  (Ch.  I) 15353,  26758.  27021.  35168 

0 16938.26758 

1 55204.  55375,  60025,  6075a  65780, 

66321 

460.  770.  10180.  13610,  16188.  16938. 

17974.  26758.  28456,  29687,  38142, 

39793,41538 

2 58932 

31684.  31685.  35558.  35901.  44597 

3 39800 

11 15806 

13 16938.26758 

15 52677 

31684.34618 

18 20362,34618 

20 53772.  58700,  60199 

43026 

21 60025,  65780 

770 

22 58700 

16938.  20364.  26138.  26758,  33890 

24 .....55375.  58700,  60750 

770. 16938.  26758 

25 58932 

11202.  31685.  44597 

26 770.  1^38.  26758 

27 770.  1^38.  26758.  44822 

32 65063 

45206 

36 59842 

45088 

41 41757 

43 39793.  41538.  44220.  4«24 

51 9749.  45140 

52 54817.  56140. 63301 

53 9749 

54 51622.  65389 

23258,  27542.  28339.  39549.  44599,  45038 

61 25811 

63 39793,41538 

64 54817,  56140,  63301,  63302 

1943,  9749,  20364,  26138,  32798,  33890, 

43026,  44224,  45140.  45208 

68....„ 31685.45140 

69 38774.  39549.  45038 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  AUGUST  31,  1998 


TITLE  47   Proposed  Rules:— Con. 

73 51824.  52677.  54006.  54007.  54819. 

55561,58935-58937. 

61719-61721.  61953.  63690.  65392. 

6578 1 .  65782.  66323.  66324 

193,  194,  2354,  2355.  4206,  6144,  6698, 

6699,  7360,  7361,  8606,  10354.  10355, 

11400,  11401,  12426,  12427,  13027, 

13158,  13612,  13818,  17145,  17146, 

17799,  19226,  19699—19701,  20562, 

20563,  24517,  24518,  27544.  27902, 

30173,  33892.  34619—34622,  36199, 

36387,  37090.  38357,  38784—38787, 

39803—39805,  40252,  40253,  40872, 

40873,  41765,  41766.  42802,  43656, 

44600.  44601.  45213 

74 52677.  60025.  60750.  65392.  65780 

33892,  38357,  42802 

76 51824.  52677.  61065 

1943.  24145.  27545.  37812,  37815.  42330 

79 3070 

80 16938,26758 

87 16938.26758 

90 52078.  58700.  60199 

770,  16938,  26758,  35558 

95 770,16938 

97 16938,  26758,  44597 

100 11202 

101 3075,  16938,  26758 

TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1-99) 

Chapter    1    Federal    Acquisition 

Circular  No.  97-03 64912 

Small  entity  compliance  guide 

64952 

Federal    Acquisition    Circular 

No.  97-04 9048 

Small  entity  compliance  guide 

9069,  34080,  35726.  36128 

Federal    Acquisition    Circular 

No.  97-05 34058 

1.106  Table  amended  (0MB  num- 
bers)  9050.9051 

Table    amended    (0MB    num- 
bers); interim 35720 

Table    amended    (0MB    num- 
bers); interim;  eff.  1-1-99 36121 

1.201-1  (a)  amended 64940 

(b)(2)  amended 9069 

1.402  Amended 64914 

2.101  Regulation  at  61  PR  41468 

confirmed 64914 


Amended 64915 

4.602  Regulation  at  61  PR  67412 
confirmed 9050 

4.603  Regulation  at  61  PR  67412 
confirmed;  (a)  revised 9050 

4.703  (b)(3)  amended 64915 

4.705-3  (f)  amended 34060 

4.800  Amended 64917 

4.803  (a)(42)  removed 9052 

5.201  (b)(2)  amended 34079 

5.207  Regulation  at  61  FR  41468 

confirmed 64914 

6.001  (a)  amended 64917 

7.403  Regulation  at  61  PR  41468 
confirmed 64914 

8.002  Regulation  at  61  FR  41468 
confirmed 64914 

8.402  Regulation  at  61  PR  41468 

confirmed 64914 

8.404  (b)(4)  amended 64917 

(a)  amended 34079 

8.901—8.904  (Subpart  8.9)  Regula- 
tion at  61  FR  41468  confirmed 
64914 

9.103  Regulation  at  62  FR  44819 
confirmed 9053 

9.104  Regulation  at  62  PR  44820 
confirmed 9053 

9.203  (c)(1)  and  (d)  revised 34062 

9.508  Regulation  at  61  FR  41469 

confirmed 64914 

11.001  Amended 9051 

11.102  Revised 34062 

11.201  (d)  revised;  (e)  amended 34063 

11.204  (a)  and  (b)  revised 34063 

11.501  Revised 34064 

12.102  (d)(2)  and  (3)  revised 64917 

12.203  Amended 64917 

12.206  Amended 64917 

12.214  Revised 9054 

12.301  (c)(2)  amended 64917 

(b)(2)  revised;  interim 36720 

12.303  (b)(1)  revised;  interim 35720 

^   (b)(1)  revised;  interim;  eff.  1-1- 

99 .36121 

12.602  (a)  and  (b)  amended  ■. 64917 

12.603  Regulation  at  61  PR  41469 
confirmed 64914 

13  Revised 64917 

13.103  Regulation  at  61  PR  41469 
confirmed 64914 

13.202  Regulation  at  61  PR  41469 
confirmed „ 64914 

14.206  Heading  revised;  interim 

: 35720 
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14.502  (b)(4)  redesig'nated  as 
(b)(5);  new  (b)(4)  added;  in- 
terim  35721 

15.209  (b)(3)  revised 9055 

15.304  (c)(4)  added;  Interim;  eCf. 
1-1-99 36121 

15.305  (a)(2)(v)    added;    interim; 

eff.  1-1-99 36121 

15.503  (a)(2)  revised;  interim 35721 

(aX2)  amended;  interim;  eff.  1- 

1-99 36121 

15.805-1    Regulation    at    61    FR 

41469  conflrmed 64914 

16  Technical  correction 1532 

16.301-3  (a)(3)  removed 34073 

16.306  (c)  revised 34073 

16.402-1  (b)  introductory  text  re- 
vised  51379 

16.405-2  (c)(1)  amended;  (c)(2)  re- 
moved; (c)(3)  redesignated  as 
(c)(2) 34073 

16.500  Regulation  at  61  PR  41469 

confirmed 64914 

16.701  Amended 64926 

16.703  (c)(l)(vi)  amended 64926 

17.200  Regulation  at  61  FR  41469 
confirmed 64914 

17.204  Regulation  at  61  FR  41470 

confirmed 64914 

19.000  (a)  introductory  text  re- 
vised; (a)(6)  and  (7)  amended; 
(a)(8)  added;  interim 35721 

(a)(7)  and  (8)  amended;  (a)(9) 
added;  interim;  eff.  1-1-99 36121 

19.001  Regulation  at  62  FR  44820 
confirmed 9053 

Amended;  interim 35721 

Amended;  interim;  eff.  1-1-99 
36121 

19.201  Regulation  at  62  FR  44820 
confirmed 9053 

(b),  (c)  and  (d)  redesignated  as 
(c),  (d)  and  (e);  new  (b)  and 

(f)  added;  interim 35721 

(b)  revised;  interim;  eff.  1-1-99 
36121 

19.202-6  Introductory  text  and  (a) 

revised;  interim 35722 

19.301—19.304       (Subpart       19.3) 

Heading  revised;  interim 35722 

19.302  Regulation  at  62  FR  44820 
confirmed;   (d)  introductory 

text  amended -..9053 

(a),  (i)  and  (j)  revised;  (c)(1). 
(d)(l)(i).  (e)(1),  (g)(1).  (2)  and 
(h)(4)  amended 9055 


(d)  introductory  text  amended; 
interim 35722 

19.303  Heading  and  (c)  revised 9056 

19.304  Redesignated    as    19.306; 

new  19.304  added;  interim 35722 

.    (c)  introductory  text  amended; 

interim;  eff.  1-1-99 36121 

19.305  Added;  interim 35723 

(a)  amended;  interim;  eff.  1-1- 

99 36122 

19.306  Redesignated  firom  19.304: 
interim 35722 

(a)  amended;  (b)  redesignated 
as  (c);  new  (b)  added:  interim 
35723 

(b)  revised;  interim;  eff.  1-1-99 
36122 

19.502-1    Regulation    at    61    FR 

41470  confirmed 64914 

19.508  Regulation  at  62  FR  44820 

confirmed 9053 

19.601  Regulation  at  62  FR  44820 

confirmed 9053 

19.602-1    Regulation    at    62    FR 

44820  confirmed 9053 

19.602-2    Regulation    at    62    FR 

44820  connrmed 9053 

19.602-3    Regulation    at    62    FR 

44821  confirmed 9053 

19.701  Regulation  at  54  FR  30709 
confirmed;  revised 34064 

19.702  Regulation  at  54  FR  30709 
confirmed 34064 

(a)  introductory  text  and  (b)(4) 
revised;  (a)(1)  and  (2)  amend- 
ed  34065 

19.703  (a)(2)  and  (b)  amended 34065 

(a)(2)  and  (b)  revised;  interim; 

eff.  1-1-99 36122 

19.704  (a)(2)  through  (6)  redesig- 
nated as  (a)(7)  through  (11); 
new  (a)(2)  through  (6)  and  (d) 
added;  new  (a)(8)  and  (b) 
amended;  new  (a)(9).  (10),  (11) 

and  (c)  revised 34065 

19.70&-1  Amended 34065 

Amended;  interim;  eff.  1-1-99 

36123 

19.705-4    Regulation    at    54    FR 

30709  confirmed 34064 

(d)(3)  through  (6)  redesignated 
as  (d)(4)  through  (7);  (b) 
amended;  (c),  (dKD  and  new 
(d)(5)  revised;  new  (d)(3) 
added 34066 


Note:  Boldfae*  pog*  numben  indicat*  1997  change*. 
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TITLE  48  Chapter  1-Con. 

(c)  amended;  interim;  eff.  1-1- 
99 36123 

19.705-6    Regrulation    at    54    FR 

30709  confirmed 34064 

Introductory  text,  (b)  and  (g) 
revised 34066 

19.705-7    Regrulation    at    54    FR 

30709  confirmed 34064 

(b),  (c)  and  (f)  revised;  (d) 
amended;  (h)  added 34066 

19.706  Regulation  at  54  FR  30710 

confirmed 34064 

(a)  designation  and  (b)  re- 
moved; (a)  introductory  text 
and  (a)(1)  through  (6)  redes- 
ignated as  (a)  through  (f); 
new  (e)  and  (f)  amended;  (g) 
added;  interim 34067 

19.708  Regulation  at  54  FR  30710 

confirmed 34064 

(b)(2)    revised;    (c)(1)    and    (2) 

amended;  interim 34067 

(c)(1),  (2)  and  (3)  amended;  in- 
terim; eff.  1-1-99 36123 

19.811-1    (c)    introductory    text 

amended 64940 

19.1001  Revised 9057 

19.1003  Introductory  text  revised;    ■ 
(a)  amended 9057 

19.1006  (c)(l)(i)  amended 64926 

(b)(1)  amended 9057 

19.1101—19.1104     (Subpart     19.11) 

Added;  interim 35724 

19.1201—19.1204     (Subpart     19.12) 

Added;  interim;  eff.  1-1-99 36123 

22.810  (gr  amended 34060 

22.1006  Regulation  at  61  FR  41470 

confirmed 64914 

22.1300—22.1308     (Subpart     22.13) 

Heading  revised 9058 

22.1300  Revised 9058 

22.1301  Revised 9058 

22.1302  (b)  amended 9058 

22.1303  (a)  introductory  text, 
(b)(1),  (2)  and  (d)  amended. 9058 

22.1304  (a)  and  (b)  amended 9058 

22.1305  Amended 9058 

22.1306  Amended 9058 

22.1307  Introductory  text  amend- 
ed  9038 

22.1308  (a)(1)  introductory  text 
amended;  (a)(l)(i)  and  (b)  re- 
vised   9058 

22.1401—22.1408     (Subpart     22.14) 

Heading  revised;  interim 34074 

22.1401  Revised;  interim 34074 


22.1402  Revised;  interim 34074 

22.1403  (a)  introductory  text  re- 
vised; (b)(1),  (2)  and  (d) 
amended;  interim 34074 

22.1404  Revised;  interim 34074 

22.1405  Amended;  interim 34074 

22.1406  Amended;  interim 34074 

22.1407  Introductory  text  revised; 
interim 34074 

22.1408  (a)  introductory  text  and 

(1)  revised;  interim 34074 

23.1004  (b)  amended 9051 

23.1000—23.1005  (Subpart  23.10) 
Regulation   at   62   FR   12697 

confirmed 9051 

25.105  (e)  revised 34076 

25.202  (d)  amended 34076 

25.207  (d)(1)  and  (2)  amended 34076 

25.305  (c)(2)  amended 34076 

25.402  (b)  revised 9060 

(a)(1),  (3)(1),  (11)  and  (g)  amend- 
ed  ..„34076 

25.408  (a)(3)  and  (4)  amended 34076 

25.701    (a)(4)    and    (5)    amended; 

(a)(6)  added 34077 

25.1000  Revised 64930 

25.1002  (c)(2)  revised. 64930 

(a)(1),  (2)  and  (3)(i)  amended 34076 

25.1003  (a)  and  (b)(1)  amended 34076 

27.405  (a)(l)(vll)  and  (vlil)  amend- 
ed; (a)(l)(x)  added 34077 

29.401-6  (b)  introductory  text  and 

(c)(1)  amended 64930 

30.101  (c)  revised 9060 

31.002  Amended 34080 

31.109  (f)(3)  amended ..9061 

31.205-6  Regulation  at  62  FR  270 

confirmed;  (p)(l)  revised 64931 

(p)  revised;  interim 9067 

31.205-10  (a)(5)  revised 9067 

31.205-18  (a)  amended;  (c)  and  (d) 
heading  revised;  (e)(3)  added 

64932 

31.205-46  (a)(3)(lv)  revised 64933 

Regulation  at  62  FR  64933  con- 
firmed  34078 

31.205-52  Revised 9068 

32.503-3  (b)(2)  amended 9061 

32.503-12  (c)  amended 9061 

32.602  Regulation  at  61  FR  41470 
confirmed 64914 

32.603  Regulation  at  61  FR  41470 
confirmed 64914 

32.1103  (a)(1)  and  (b)(2)  amended 

64926 
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33.101  (b)(1)  amended;  (c)  re- 
moved  64933 

33.102  Regulation  at  61  FR  41470 
confirmed 64914 

(a)  amended;  interim 35724 

33.104  Regulation  at  61  FR  41470 
confirmed 64914 

(a)(3)(iii)  redesignated  as 
(a)(3)(iv);  new  (a)(3)(ili) 
added;  new  (a)(3)(Iv)(C)  re- 
moved; new  (a)(3)(iv)(D)  re- 
designated as  (a)(3)(iv)(C); 
new  (a)(3)(iv)(B)  and  (h)  re- 
vised (a)(4)(ii)(A).  (B),  (6)  and 
(e)  amended 64933 

(h)(5)  corrected 1532 

33.105  Regulation  at  61  FR  41470 
confirmed 64914 

34.001  Regulation  at  61  FR  41470 
confirmed 64914 

35.009  Amended ^., 34060 

36.602-1  (a)(6)  correctly  removed; 
(a)(7)  correctly  redesignated 

as  new  (a)(6) 51379 

36.606  (e)  revised 34060 

37.103  Corrected 51379 

37.202  Regulation  at  61  FR  41470 

confirmed 64914 

38.000  Regulation  at  61  FR  41470 

confirmed 64914 

39  Regulation  at  61  FR  41470  con- 
firmed  64914 

39.002  Amended 9068 

39.103  Added 9068 

41.202  (c)(1)  amended 64926 

42  Heading  revised 9062 

42.000  Revised 9062 

42.001  Revised 9062 

42.002  Revised 9062 

42.003  Revised 9062 

42.101—42.103  (Subpart  42.1)  Re- 
vised   9062 

42.201—42.203  (Subpart  42.2)  Re- 
vised   9062 

42.203  (a)  amended 64940 

42.301  Revised 9063 

42.302  (a)  introductory  text,  (11) 
introductory  text,  (Iv),  (13), 
(20).  (32),  (61)  and  (63)  revised 
9063 

42.602  (c)(2)  and  (d)  revised 9064 

42.603  (a)  introductory  text  and 
(b)(1)  introductory  text 
amended 9064 

42.701  Amended ; 9064 


42.703-1  (a)  amended;  (c)  revised 

9064 

42.703-2  (d)  amended 9064 

42.704  (a),  (b)  and  (c)  revised 9064 

42.70&-1  (b)(1)  revised 64915 

(a)  introductory  text,  (3),  (4), 

(b)(1),  (2)  and  (3)  revised 9064 

42.706-2  (bKD  revised 64916 

(a)(2)    introductory    text,    (Iv) 

and  (b)  revised 9065 

42.705-3  (a)(2)  revised 9065 

42.1001^42.1008     (Subpart     42.10) 

Removed 64932 

42.1203  (b)  and  (c)  revised;  (d).  (e) 
and  (f)  redesignated  as  (0,  (g) 
and  (h);  new  (d)  and  new  (e) 
added .64934 

(c)  corrected 1533 

42.1204  (b)  through  (e)  redesig- 
nated as  (c),  (e),  (h)  and  (i); 
heading,  (a)  introductory 
text,  (1),  (2)  introductory 
text  and  new  (e)  revised;  new 
(b),  new  (d),  (f)  and  (g)  added 
64935 

(g)  corrected 1533 

43.301  (a)(2)(iii)  amended 64926 

44.000  Revised 34060 

44.102  Removed 34060 

44.201  Heading  revised 34060 

44.201-1  Revised „ 34060 

44.201-2  Revised 34060 

44.201-3  Removed 34060 

44.201-4  Removed 34060 

44.202-1  (b)  and  (c)  revised J4060 

44.202-2    (a)    introductory    text 

amended 34060 

44.204  (b)  amended 9069 

Revised 34060 

45.607-2  (b)  amended 34080 

45.608-1    Regulation    at    61    FR 

41471  connrmed 64914 

45.608-5    Regulation    at    61    FR 

41471  confirmed 64914 

46.103  (d)  revised 9065 

46.104  (f)  revised 9065 

46.502  Amended 9065 

46.801  Regulation  at  61  FR  41471 

confirmed 64914 

47.301-3    (c)    introductory    text 

amended 9065 

47.303-17  (d)(1),  (2)  and  (e)  amend- 
ed  64936 

48.104-3  Revised;  interim 34079 

48.4082-8T  Corrected 45010 

48.6427-llT  (c)(4)  corrected 45910 
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TITLE  48  Chapter  1 -Con. 

49.002  (a)  amended 64927 

49.501  Amended 64927 

51.103  Regulation  at  61  FR  41471 

confirmed 64914 

52.101  (e)(2)(i)  amended 64927 

52.102  Revised 64927 

52.102-1  Removed 64927 

52.102-2  Removed 64927 

52.204-5    Regulation    at    61    FR 

67413  confirmed 9050 

52.204-6    Regulation    at    61    FR 

67413  confirmed;  amended 9050 

52.211-1  Revised 34063 

52.211-2  Revised 34063 

52.212-1  Amended 9050,  34063 

52.212-2  Amended;  interim;  eff.  1- 

1-99 36123 

52.212-3  Amended;  interim 35724 

Amended;  interim;  eff.  1-1-99 

36123 

52.212-4  Amended ..« 9052 

52.212-5    Regulation    at    61    FR 

41471  confirmed 64914 

Amended 9052,9058 

Amended;  interim 34075,  35725 

Amended;  interim;  eff.  1-1-99 

.36123 

52.213-1  Revised 64927 

52.213-2        Introductory        text 

amended 64928 

52.213-3        Introductory        text 

amended 64928 

52.213-4  Added 64928 

Amended ...9052,  9058,  34077 

Amended;  interim 34075 

52.215-2  Amended 9054 

52.216-7  Amended 64916 

Amended 9065 

52.216-13  Amended 64916 

Corrected 1533 

Amended 9065 

52.216-15  Amended 64916 

Amended 9065 

52.219-1  Amended 9069 

Amended;  interim 35725 

52.219-2        Introductory        text 

amended;  interim 35725 

52.219-8  Amended;  interim;  eff.  1- 

1-99 36123 

52.219-9  Amended 34067 

Amended;  interim;  eff.  1-1-99 

36123 

52.219-10  Amended;  interim;  eff. 

1-1-99 36124 

52.219-16   Regulation   at   54    FR 

30710  confirmed 34064 


Amended 34068 

52.219-22  Added;  interim 35725 

52.219-23  Added;  interim 35725 

52.219-24  Added;  interim;  eff.  1-1- 

99 36124 

52.219-25  Added;  interim;  eff.  1-1- 

99 36124 

52.219-26  Added;  interim;  eff.  1-1- 

99 36124 

52.222-35  Amended 9059 

52.222-36  Revised;  interim 34075 

52.222-37  Amended 9059 

52.222-48   Regulation   at   61    FR 

41471  confirmed 64914 

52.223-5    Regulation    at    62    FR 

12697  confirmed 9051 

Amended 9052 

52.225-11  Amended 34077 

52.230-1  Amended 9061 

52.230-2  Amended 9054 

52.230-3  Amended 9054 

52.230-5  Amended 9061 

52.233-2    Regulation    at    61    FR 

41471  confirmed 64914 

52.233-3    Regulation    at    61    FR 

41472  confirmed 64914 

52.23&-1    Regulation    at    61    FR 

41472  confirmed 64914 

52.244-1  Removed 34061 

52.244-2  Revised 34061 

52.244-3  Removed - 34062 

52.244-4   Amended;   heading  and 

introductory  text  revised 34062 

52.244-5        Introductory        text 

amended 34062 

52.244-6  Amended 9059 

52.247-64  (f)  corrected 51379 

52.252-1  Revised 64928 

52.252-2  Revised 64929 

53  Technical  correction 648 

53.101  Amended 34080 

53.204-2  (a)  amended 64940 

53.209-1  (d)  amended 64937 

53.213  (a)  through  (e).  (f)(1)  and 

(2)  amended 64929 

Corrected 1532 

53.214  (c)  amended 64940 

53.215-1  (c)  amended 64940 

53.219  Regulation  at  61  FR  67413 

confirmed 9050 

(a)  and  (b)  amended 34068 

(c)  added;  interim;  eff.  1-1-99 

36124 

53.242-1  Amended 64935 

53.243  Amended 64929,  64936 
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53.245  Regulation  at  61  FR  41472 

confirmed 64914 

53.249  (a)(2),  (3)  and  (4)  amended 

64940 

53.301-33  Revised 64941 

53.301-279  Revised 64942 

53.301-294   Regulation  at  61   FR 

67413  confirmed 9050 

Revised;  interim 34069 

53.301-1406  Revised 64938 

53.301-1435  Revised 64943 

53.301-1436  Revised 64947 

53.301-1437  Revised 64951 

53.302-312  Added;  interim;  eff.  1- 

1-98 36125 

Chopter  2— Department  of 
Defense  (Parts  200—299) 

201.107  Added 11528 

201.201-1  (c)  revised;  (d)  amended 

11528 

201.304  Amended 11528 

202.101  Amended 11528 

204.201  (c)  added;  (e)(i)  introduc- 
tory text  and  (D)  revised 31935 

204.202  (l)(ii)(B)  and  (iv)  revised 
31936 

204.805  Amended 11528 

204.7300—204.7304  (Subpart  204.73) 

Added 15317 

204.7303  (a)(2)  and  (4)  corrected 

20447 

205.207  (d)(1)  and  (ii)  removed; 
(d)(iii).  (iv)  and  (v)  redesig- 
nated as  (d)(i),  (ii),  and  (ill); 
interim 41973 

206.203  Revised;  interim 41973 

209  Technical  correction 17124 

209.104-1  (g)(iii)  added;  interim 

11851 

(g)(i)(A)  introductory  text  and 

(7)  revised;  interim 14837 

209.104-70  (c)  added;  interim 11851 

(a)  revised;  interim 14837 

209.403  Amended 11528 

209.405-2  Added;  interim 14837 

209.409  Added;  interim 14837 

212  Technical  correction 17124 

212.301  Amended 11528 

(f)(iv)  added 15317 

212.503  (a)(xii)  added;  interim 11851 

213  Technical  correction 17124 

213.005  Added;  interim 11851 

213.7001—213.7003-2  (Subpart 

213.70)  Added;  interim 33587 

214.205-5  (d)  amended 11528 


215.608  (a)(1)  amended 11528 

215.805-5     (a)(l)(A)(i)     and     {2) 

amended 11528 

216.203-4  (d)(xvl)  amended 11529 

216.301  Removed 11529 

216.301-3  Removed 11529 

216.403-70  Removed 11529 

216.404  Revised 11529 

216.404-1  Redesignated  as  216.405- 

1 11529 

216.404-2  Redesignated  as  216.405- 

2 11529 

216.405-1       Redesignated      from 

216.404-1 11529 

216.405-2      Redesignated      from 

216.404-2 11529 

216.405  Added 11529 

216.501  (a)(i)  and  (11)  amended 11529 

216.505  Revised 11529 

216.506  Revised 11529 

217  Technical  correction 17124 

217.103—217.174     (Subpart     217.1) 

Revised 11529 

217.207  Added;  interim 11851 

217.401  Revised;  interim 41973 

217.503—217.504     (Subpart     217.5) 

Revised 11530 

219.001  Revised;  interim 41973 

219.201  (a)  revised;  (f)  added;  in- 
terim  41973 

219.202-5  Introductory  text,  (1), 
(2)  and  (3)  revised;  interim 

41973 

219.301—219.304     (Subpart     219.3) 

Removed;  interim 41974 

219.501  Removed;  interim 41974 

219.502-2-70  Removed;  interim 41974 

219.502-3  Revised;  interim 41974 

219.502-4  Removed;  interim 41974 

219.504  Removed;  inteirm 41974 

219.506  Removed;  interim 41974 

219.508  Removed;  interim 41974 

219.508-70  Removed;  interim 41974 

219.702  (a)(i)  and  (ii)  amended 14640 

219.703  (a)  introductory  text  re- 
vised  11530 

(a)(2)(A)  revised;  interim 41974 

219.705-4  (d)  amended;  interim 41974 

219.800  Added;  interim 33587 

219.803  (c)  revised;  interim 41974 

219.804-1  Revised;  interim 41974 

219.804-2  Added;  interim 33587 

219.804-3  Added;  interim 33587 

219.805  Added;  interim 33588 

219.805-2  Added;  interim 33588 

219.806  Added;  interim 33588 
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219.808  Added;  Interim 

..33588 

Introductory  text,  (a)(1)  intro- 

219.808-1 Added;  interim 

..33588 

ductory  text,  (1),  (11).  (2).  (3), 

219.811  Added;  interim 

..33588 

(4)  introductory  text,  (1).  (U), 

219.811-1  Added;  interim 

..33588 

(b)    introductory     text,     (1) 

219.811-2  Added;  interim 

..33588 

through  (5)  and  (c)  redesig- 

219.811-3 Added;  interim 

..33588 

nated    as    (a)    introductory 

219.812  Added;  interim 

..33588 

text,  (l)(i)  introductory  text, 

219.1005  (a)(3)(A)  revised;  interim 

(A).  (B).  (11).  (ill),  (iv)  intro- 

.41974 

ductory  text,  (A),  (B),  (2)  in- 

219.1006   (b)(1)    removed;     (b)(2) 

troductory  text,  (1)  through 

amended;  interim 

..41974 

(V)  and  (3);  new  (b)  added 

..43888 

219.1007  Removed;  interim 

..41974 

225.7007-1  Revised;  interim 

...5745 

219.1102  (Subpart  219.11)  Added; 

Regulation  at  63  FR  5745  con- 

Interim  

..41974 

firmed 

..28284 

219.7000—219.7003  (Subpart  219.70) 

225.7007-3  Revised;  interim 

...5745 

Removed;  interim 

..41974 

Regulation  at  63  FR  5745  con- 

219.7200-219.7204 (Subpart  219.72) 

firmed.... 

..28284 

Removed;  interim 

..41974 

225.7007-4  Revised;  interim 

...5745 

219.7104  (b)  and  (d)  amended 

..11530 

Regulation  at  63  FR  5745  con- 

222 Technical  correction 

..17124 

firmed 

..28284 

222.1304  Added;  interim 

..11851 

(a)  amended 

..43888 

222.7300—222.7302  (Subpart  222.73) 

225.7010-1  Introductory  text  re- 

Added; Interim 

..31936 

vised;  interim 

...5745 

223.404   (b)(3)   introductory   text 

Regulation  at  63  FR  5745  con- 

and (4)  revised 

..11531 

firmed 

..28284 

225.000-70  (c).  (j)  and  (m)  revised 

225.7010-2  Revised;  interim 

...5745 

.11531 

RegvQatlon  at  63  FR  5745  con- 

225.000^71 (a)(i)(l)  and  (c)(2)  re- 

firmed  

..28284 

vised 

.11531 

225.7010-3  Revised;  interim 

...5745 

225.102  (aX3)(A)  revised;  (a)(3)(B) 
and     (C)     redesignated     as 

Regulation  at  63  FR  5745  con- 
firmed  

..28284 

(a)(3)(C)      and      (D);      new 

Revised 

..43888 

(a)(3)(B)  added 

225.105  Amended 

225.109  (a)  and  (d)  introductory 

text  amended;  (d)(1)  added 

225.109-70  Revised 

.11531 
.11531 

.11532 
.11532 

225.7011-4  (b)(3)  amended..... 

225.7016-1  Revised;  Interim 

Regulation  At  63  FR  5745  con- 
firmed  

..11534 
...5745 

..28284 

225.302  (a)(lii)  and  (Iv)  revised; 

Revised , 

.43888 

(a)(v)  added;  (b)(1)  amended 

225.7016-2  (b)  amended;  interim 

.11532 

...5746 

225.402  (a)(1)  revised 

.11532 

Regulation  at  63  FR  5746  con- 

225.403 (b)  removed;  interim 

.41974 

firmed , 

.28284 

225.408  Revised 

225.602  (3)  Introductory  text  re- 

.11532 

(b)  amended 

..43888 

225.7016-3  Revised;  Interim 

...5746 

vised 

.11533 

Regulation  at  63  FR  5746  con- 

225.603 (1)  redesignated  as  (a); 

firmed 

.28284 

new  (a)  revised;  (b)(i)(D).  (E) 

Revised ;t. 

.43888 

and  (11)  amended 

.11533 

225.7019-1  (a)  revised;  Interlrri 

...5746 

225.605-70  Revised 

.11534 

Regulation  at  63  FR  5746  con- 

225.87^-1 (d)  removed;  interim 

...5745 

firmed 

.28284 

Regulation  at  63  FR  5745  con- 
firmed  

(a)  revised 

.43888 

.28284 

225.7019-3  (a)(l)(ili)  and  (iv)  re- 

225.872-4   (c)    Introductory    text 

moved;    (a)(l)(v),    (vl).    (vli) 

and  (2)  amended 

.11534 

and     (b)     redesignated     as 

225.7005  Revised;  interim 

...5745 

(a)(lXlii).   (iv).   (v)   and   (c); 

(a)(4)  added 

.28284 

new  (b)  added;  interim 

...5746 
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Regulation  at  63  FR  5746  con- 
firmed  28284 

(b)(4)  added '. 28285 

(b)(5)  revised 43888 

225.7022-1  (b)  amended;  interim 

5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

(b)  amended 43888 

225.7022-2  (b)  revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  .....28284 

(b)  amended 43888 

225.7022-3  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

Revised 43888 

225.7300  Revised 43889 

225.7301  (a)  introductory  text  re- 
vised  43889 

225.7302  Introductory  text,  (a)(1), 

(b)  introductory  text  and  (1) 
amended 43889 

225.7303  Heading  revised 43889 

225.7303-2  (a)(3)(i)  and  (b)  amend- 
ed; (c)  Introductory  text  and 

(d)  revised 43889 

225.7303-4   Regulation  at  62  FR 

30831  confirmed 11527 

Revised 11534 

(b)(1)  revised 43890 

225.7303-5  (a)  and  (c)  amended 43890 

225.7304  (a)  and  (b)(1)  amended; 

(c)  re  vised 43890 

225.7306  Heading  revised « 43890 

225.7308  (a)  and  (b)  amended 43890 

225.7400—225.7402  (Subpart  225.74) 

Added;  interim 31937 

225  Appendix  A  amended 11622 

226.103  Revised 11534 

226.104  Added 11534 

226.7004  Removed;  interim 41974 

226.7008  (b)  revised;  interim 41974 

226.7103  (c)(2)  removed;  (c)(3)  re- 
designated as  (c)(2);  interim 
41974 

227.676  (b)  revised 11534 

229.101  (d)(i)  amended 11535 

231.205-6  (f)(1)  revised;  Interim 63036 

(a)(2)(i)(A)  through  (iiKB)  re- 
moved  14641 

231.205-70  Revised;  interim 7309 

(b)(4)  corrected 12862 

iBl.205-71  Removed 11536 

231.303  (3)  removed;  (4)  redesig- 
nated as  new  (3) 14641 


231.603  (1)  and  (2)  designation  re- 
moved  14641 

231.703  (1)  and  (2)  designation  re- 
moved  14641 

232.006  Added 11535 

232.006-5  Added 11535 

232.070  Added 11535 

232.071  Added 11535 

232.072  Added 11535 

232.072-1  Added 11535 

232.072-2  Added 11535 

232.072-3  Added 11536 

232.102—232.108     (Subpart     232.1) 

Revised 11536 

232.202-4—232.207   (Subpart  232.2) 

Revised 11537 

232.502-1-71  (b)(3)  amended 11537 

232.970  Removed 11537 

232.970-1  Removed 11537 

232.970-2  Removed... 11537 

232.1001—232.1007  (Subpart  232.10) 

Added 11537 

232.1101—232.1103  (Subpart  232.11) 

Added;  interim ..27683 

233.204-70  Added 11537 

234.005-70  Amended 11537 

234.005-70   Regulation   at  62   FR 

9991  confirmed 11527 

234.005-71   Regulation  at  62  FR 

9991  confirmed 11527 

235  Technical  correction 36862 

235.001  Revised 11537 

235.002  Removed 11538 

235.7000—235.7003-4  (Subpart 

235.70)  Revised;  interim 34605 

235.7006    Regulation    at    62    FR 

37147  confirmed 11527 

236.102  (3)  and  (4)  redesignated  as 
(4)  and  (5);  new  (3)  added;  in- 
terim  11538 

236.274  (a)  revised;  interim 11538 

236.570  (c)  revised;  interim 11538 

236.602-1  (a)(i)(6)(A)  introductory 
text  and  (C)  revised;  interim 

41974 

236.602-2  Revised 11538 

236.602-4  Revised 11638 

236.60^70  (b)  revised 11639 

237.102  Removed 11639 

237.104  (f)(1)  amended 11539 

237.170  Removed 11539 

237.170-1  Removed 11539 

237.170-2  Removed 11539 

237.170-3  Removed.... 11639 

237.201  Added 11539 

237.203  Revised 11539 
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237.203-70  Redesignated  as  237.270 

11539 

237.205  Redesignated  as  237.271 11539 

237.206  Redesignated  as  237.272 11539 

237.270  Redesignated  from 
237.203-70:  amended 11539 

237.271  Redesignated  from  237.205 
11539 

237.272  Redesignated  from  237.206 
11539 

239.7405  Revised 11539 

239.7406  (c)  introductory  text 
amended 11539 

241  Revised 11539 

242  Technical  correction 40374 

242.302  Regulation  at  62  FR  9991 

confirmed 11527 

(a)(4)(A)  and  (19)  revised 11541 

242.1107-70  Regulation  at  62  FR 

9991  confirmed 11527 

Revised 11541 

242.7301  Revised 40374 

242.7302  Revised 40374 

242.7303  Revised 40375 

243.204-70   Regulation   at  62   FR 

37147  confirmed 11527 

(b)  amended;  (c)  added 11541 

243.205-72   Regulation   at  62   FR 

37147  confirmed 11527 

Correctly  revised 17124 

245.7301  (c)  revised 31938 

246.406  (1)  revised;  (3)  amended 

43890 

246.703  Revised 6109 

246.704  (1)  removed;  (2)  through 
(5)  redesignated  as  (1) 
through  (4) 6109 

246.770  Removed 6109 

246.770-1  Removed 6109 

246.770-2  Removed 6109 

246.770-3  Removed 6109 

246.770-4  Removed 6109 

246.770-5  Removed 6109 

246.770-6  Removed 6109 

246.770-7  Removed 6109 

246.770-8  Removed 6109 

250.10Z-70  Added 11541 

250.201  (b)  amended 11541 

252.204-7004  Added 15317 

252.209-7001  Amended;  interim. 14837 

252.209-7003  Added;  interim 11852 

Corrected 16871 

Introductory  text  corrected 17124 

252.209-7004  Added;  interim 14837 

252.212-7001  Regulation  at  62  FR 

37147  confirmed 11527 


Amended 11541 

Amended;  interim 41976 

252.212-7002  Regulation  at  62  FR 

37147  confirmed 11527 

252.219-7000  Removed;  interim 41975 

252.219-7001  Removed;  interim 41975 

252.219-7002  Removed;  interim 41975 

252.219-7006  Removed;  interim 41975 

252.219-7008  Removed;  interim 41975 

252.219-7009  Added;  interim 33588 

252.219-7010  Added;  interim 33688 

252.219-7011  Added;  interim 33588 

262.222-7005  Added;  interim 31936 

262.223-7004  ReinsUted;  CFR  cor- 
rection  28486 

262.225-7001  Revised 11641 

252.225-7003  Revised 11642 

262.225-7006  Amended 11642 

262.225-7007  Revised 11642 

262.225-7008  Revised 11543 

262.226-7009  Amended 11644 

262.226-7010  Amended 11644 

252.225-7014  Amended 11644 

252.225-7016  Amended;  interim 6746 

Regulation  at  63  FR  5746  con- 
firmed....  28284 

Amended 43888 

262.225-7020  Added 11546 

252.225-7021  Added 11546 

(a)(6)(i)  corrected 29061 

252.225-7026  Amended 11546 

252.225-7027  Revised 11646 

262.226-7029  Revised;  interim ,..6746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

Revised 43889 

252.225-7036  Revised 11546 

252.225-7036  Revised 11547 

252.225-7037  Revised 11648 

252.225-7403  Added;  interim 31937 

262.229-7004  Amended 11548 

252.232-7006  Removed 11548 

252.232-7009  Added;  interim 27683 

262.234-7000  Regulation  at  62  FR 

9991  confirmed 11527 

Amended 11548 

252.234-7001  Regulation  at  62  FR 

9992  confirmed 11627 

Revised 11648 

252.234-7005  Regulation  at  62  FR 

9992  confirmed 11627 

262.234-7006  Regulation  at  62  FR 

9992  confirmed 11527 

252.236-7010  Amended;  interim 11649 

262.236-7012  Added;  interim 11649 

262.237-7019  Removed 11549 
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252.241-7000     Introductory     text 

amended 11549 

262.241-7001     Introductory     text 

amended 11549 

252.241-7005  Amended 11549 

252.242-7005  Amended 11549 

252.243-7002  Revised 11549 

252.7027    Regulation    at    62    FR 

30832  confirmed 11527 

253  Note  amended 43890 

253.204-70  (c)(4)(xi)(A)  and  (C)  re- 
vised  11550 

(d)(5)(iv)(B)(2)  revised 33589 

(c)(4)(vlii)(B)(*)(«). 
(d)(5)(lv)(A)(4).  (B)(3).  (4)  and 
(5)   amended;    (d)(5)(iv)(B)(6) 
removed;  (d)(5)(iv)(B)(4), 

(v)(B)  introductory  text  and 

(e)(3)(ii)  revised;  interim 41975 

253.204-71  (g)(2)(ii)(A)  revised 33589 

(g)(2)(ii)(B)(7)  and  (J)  amended; 
(g)(2)(ii)(B)(2)  revised;  in- 
terim  41975 

Chapter  2  Appendix  G  amended 

11550 

Appendix  I  amended 11552 

Chapter  4— Department  of 
Agriculture  (Parts  400-499) 

Chapter  4  Policy  statement 9158 

Cliapter  4— Department  of 
Agriculture  (Parts  400—499) 

401  Effective  date  confirmation 

„....  39239 

401.170  Added 26994 

402  Effective  date  conArmation 
39239 

402.101  Amended 26994 

403  Effective  date  confirmation 
39239 

403.104-5  Removed 26995 

403.104-11        Redesignated        as 

403.104-10 26995 

403.104-10  Redesignated  firom 
408.104-11;  heading  and  (b)  re- 
vised  26995 

403.503  (b)(4)  amended 26995 

408  Nomenclature  change 26995 

Effective  date  confirmation 39239 

409  Effective  date  confirmation 
39239 

409.403  Revised 26995 

411  Effective  date  confirmation 

39239 


411.171  Revised. 26995 

411.404  Revised 26995 

416  Effective  date  confirmation 

39239 

416.404  Redesignated  as  416.405 26995 

416.404-2  Redesignated  as  416.405- 

2 26995 

416.405  Redesignated  as  416.406; 
new  416.405  redesignated 
from  416.404 26995 

416.405-2      Redesignated      from 

416.404-2 26995 

416.406  Redesignated  ftom  416.406 
26995 

419  Effective  date  confirmation 

39239 

419.201-73  (b)  revised 26995 

419.602-3  Revised 26995 

422  Effective  date  confirmation 

39239 

422.608  Removed 26995 

422.608-4  Removed 26995 

424  Effective  date  confirmation 
39239 

424.202  Redesignated  as  424.208 26995 

424.203  Redesignated  from  424.202 
26995 

425  Effective  date  confirmation 

39239 

425.202  Revised 26995 

425.203  Removed 26995 

425.204  Removed 26995 

426  Added 26997 

432  Effective  date  confirmation 

39239 

432.111  Amended 26995 

434  Effective  date  confirmation 

39239 

434.001  Introductory  text  amend- 
ed  26995 

436  Effective  date  confirmation 

39239 

436.213  Added 26995 

436.213-2  Added 26995 

436.302  (Subpart  436.3)  Removed 

26995 

436.575  Revised 26996 

452  Effective  date  confirmation 

39239 

452.211-1  Redesignated  as  452.211- 

70 26996 

452.211-2  Redesignated  as  452.211- 

71 26996 

452.211-3  Redesignated  as  452.211- 

72 26996 
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TITLE  48  Chapter  4-Con. 

452.211-4  Redesignated  as  452.211- 

73 26996 

452.211-5  Redesignated  as  452.211- 

74 26996 

452.211-6  Redesignated  as  452.211- 

75 26996 

'  452.232-1  Redesignated  as  452.232- 

70 26996 

452.211-70      Redesignated      from 

462.211-1 26996 

452.211-71      Redesignated      from 

452.211-2 26996 

452.211-72      Redesignated      from 

452.211-3 26996 

452.211-73      Redesignated      from 

452.211-4 26996 

452.211-74      Redesignated      from 

452.211-5 26996 

452.232-75      Redesignated      from 

452.232-6 26996 

452.226-70  Added 26998 

452.226-71  Added 26998 

452.226-72  Added 26998 

Chapter  5— General  Services 
Administration  (Parts  500-599) 

Chapter  5  Small  entity  compli- 
ance guide 12969 

501.103  (b)  amended 19194 

503.104-10  Revised;  interim 18844 

503.404  (a)  and  (b)  designation  re- 
moved; interim 18844 

515.106-70  (a)  revised;  interim 18844 

515.406-1  (b)  revised 19194 

532  Technical  correction 39934 

532.902  Added;  interim 12966 

Regulation  at  63  FR  12966  con- 
firmed; amended 38330 

532.905  (c)  added;  interim 12966 

Regulation  at  63  FR  12966  con- 
firmed; (c)(2)  revised 38330 

532.908  (a)  revised;  Interim 12966 

Regulation  at  63  FR  12966  con- 
firmed  38330 

538.203-71  (a)  revised 19194 

552  Technical  correction 39934 

552.203-71  Removed;  Interim 18844 

552.203-72  Removed;  Interim 18844 

552.203-73  Introductory  text  re- 
vised; interim 18844 

552.212-71  Amended;  Interim 12967 

Regulation  at  63  FR  12967  con- 
firmed  38330 

552.232-25  Added;  Interim 12967 

Regulation  at  63  FR  12967  con- 
firmed  38330 


Amended 38331 

552.232-70  Revised;  interim 12969 

Regulation  at  63  FR  12969  con- 
firmed  38330 

Amended 38331 

552.238-72  Revised 19194 

552.238-74  Amended 38331 

552.238-77  Revised 19195 

552.270-1  Revised;  interim '. 18844 

552.270-2  Removed;  interim 18846 

552.270-3  Removed;  Interim 18846 

552.270-4  Introductory  text  re- 
vised; interim 18846 

552.270-5  Removed;  interim 18846 

552.270-6  Introductory  text  re- 
vised; interim 18846 

552.270-20  Amended;  interim 18846 

570.107  Added;  interim 18846 

570.204-4  Revised;  interim 18846 

570.303  (a)(7)(i)  and  (8)  revised; 

interim 18846 

570.305  Revised;  interim 18846 

570.306  Removed;  interim .18846 

570.307  Revised;  interim 18847 

570.308-1  (b)  removed;  (c)  redesig- 
nated as  (b);  interim 18847 

570.308-2  Revised;  interim 18847 

570.308-3  Revised;  interim 18847 

570.309  Revised;  interim 18847 

570.310  Revised;  interim 18847 

570.401  Revised;  interim 18847 

570.602-2    (c)(3).    (d),    (e)(3)    and 

(f)(3)  revised;  interim 18847 

570.701  (c),  (d),  (f),  (g).  (h),  (j)  and 

(k)  revised;  interim 18847 

570.702  Revised;  interim 18847 

570.703  (a)(25)  removed;  (a)(26)  re- 
designated as  (a)(25) 18848 

570.704  Revised;  interim...... 18848 

Chapter  8— Department  of 
Veterans  Affairs  (Parts  800-899) 

801.301-70  (c)  revised  (0MB  num- 
bers)  17335 

810  Removed 17335 

811  Added 17335 

812  Revised 17338 

836.202  (a)  amended 17338 

836.206  Amended 17338 

833.102  Introductory  text  and  (b) 
amended 15318 

833.103  (a)(1)  revised;  (a)(2)(II) 
amended;  (a)(3)  and  (4)  re- 
moved; (a)(5)  redesignated  as 
(a)(3);  new  (a)(3)(vi)  removed; 
new  (a)(3)(vll).  (vlli)  and  (Ix) 
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redesignated     as     (a)(3)(vi), 

(vii)  and  (vlii) 15318 

833.103  (c)  removed;  (b)  redesig- 
nated as  new  (c);  new  (b)  and 
(f)  added;  (e)  revised 15319 

833.105  Removed 15319 

833.106  Revised 15319 

833.214  Added 15319 

852.210-70        Redesignated        as 

852.211-70 17338 

852.210-71        Redesignated        as 

852.211-71 17338 

852.210-72        Redesignated        as 

852.211-72 17338 

852.210-73       Redesignated        as 

352.211-73 17338 

852.210-74        Redesignated        as 

852.211-74 17338 

852.210-75        Redesignated        as 

852.211-75 17338 

852.210-76        Redesignated        as 

852.211-76 17338 

852.210-77        Redesignated        as 

852.211-77 17338 

852.211-70      Redesignated      from 

852.210-70 17338 

852.211-71      Redesignated      from 

852.210-71 17338 

852.211-72      Redesignated      from 

852.210-72 17338 

852.211-73      Redesignated      from 

852.210-73 17338 

852.211-74      Redesignated      from 

852.210-74 17338 

852.211-75      Redesignated      from 

852.210-75 17338 

852.211-76      Redesignated      from 

852.210-76 17338 

852.211-77      Redesignated      from 

852.210-77;  introductory  text 

amended 17338 

852.211-78      Redesignated      from 

852.212-70;  introductory  text 

amended 17338 

852.21^70        Redesignated        as 

852.211-78 17338 

852.229-70      Introductory       text 

amended 17339 

852.229-71       Introductory       text 

amended 17339 

852.233-70  Revised 15320 

852.233-71  Added 15320 

852.236-73  Removed 15320 

852.271^70  Amended 17339 

870  Authority  citation  revised 17339 


870.112  (a),  Footnote  1,  (b)  and 

(c)(1)  amended 17339 

Chapter  9— Department  of  Er>ergy 
(Parts  900-999) 

901.601  Existing  ^ext  designated 

as  (a);  (b)  added 53756 

903.104-10      Redesignated      from 

903.104-11 53756 

903.104-11        Redesignated       as 

903.104-10 53756 

904.804-1  Heading  and  (b)  revised 

53757 

912  Added 53757 

913.505-1  Revised 53757 

915.207-70  Added 10508 

915.305  (Subpart  915.3)  Added 10504 

915.804-1       Redesignated      from 

915.804-3 53757 

915.804-3  Redesignated  as  915.804- 

1 53757 

915.804-6  Revised „..53757 

915.806-2  Added. 53757 

916.1003  (Subpart  915.10)  Removed 

53757 

916.504  Added 53757 

916.505  Added 53757 

927.300  (b)  amended 10505 

927.303  (b)  amended 10505 

927.370  Removed 10505 

927.401  Removed 10505 

927.402-1  (b)  revised;  (c)  through 

(g)  removed;  (h)  redesignated 

as(c) 10505 

927.402-3  Removed 10505 

927.403  Revised 10505 

927.404  Added 10505 

927.408  Added 10506 

927.409  Added 10506 

927.700G-927.7005  (Subpart  927.70) 

Removed 10507 

932.006-4  Added 5273 

932.402—932.407     (Subpart     932.4) 

Heading  revised 53756 

933.102  Added 53756 

939  Re  vised 53756 

944  Removed 53756 

952.204-70  Amended;  heading  re- 
vised  51603 

952.227-13  Amended 10507 

952.227-14  Added 10507 

952.227-73  Removed 10508 

952.227-75  Removed 10508 

952.227-76  Removed 10508 

952.227-77  Removed 10508 

952.227-78  Removed 10508 
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TITLE  48  Chapter  9-Con. 

952.227-79  Removed 10508 

952.227-83  Removed 10506 

952.227-84  Kevlsed 10508 

970.0404-1  Amended 51803 

970.0404-2  (e)  added 51803 

970.0404-4    (a)(1)    revised;    (a)(2) 

added 51803 

970.1508-1  Revised 53758 

970.2201  (b)(l)(il)  revised 51803 

970.2501  (Subpart  970.25)  Added 5274 

970.2602-2  Heading  revised;  exist- 
ing text  designated  as  (a);  (b) 
added 63425 

970.2705  Revised 10508 

970.2706  Revised ...10508 

970.2707  Added 10509 

970.3101-3  (b),  (c)  and  (d)  added 

5274 

970.3101-7  Added 5274 

970.3102  Exhlstlng  text  des- 
ignated as  (a);  new  (a) 
amended;  (b)  added 5274 

970.3102-2  (1)(2)  Introductory  text 
amended;   (i)(2)(iv),   (v),   (vl) 

and  (p)  added 5275 

(q)  added 26780 

970.3102-5  Revised 5275 

970.3102-7  Revised 5275 

970.3102-17   (b)   heading  revised; 

(b)(3)  added 5275 

970.3103  (b)  revised 5276 

970.3272  Added 5276 

970.5204-1  Revised 51804 

970.5204-13  (d)(8)(iv).   (e)(ll)  and 

(31)  revised;  (e)(37)  and  (38) 

added 5276 

(d)(8)(viii)  added 25780 

970.5204-14  (d)(8)(iv),  (e)(9)  and 
(29)  revised;  (e)(35)  and  (36) 

added 5276 

(d)(8)(viii)  added 25780 

970.5204-17  Amended;  heading  re- 
vised  5276 

970.5204-22  Amended 53758 

970.5204-24  Removed 53758 

970.5204-44  Amended 53759 

970.5204-60  Amended 53759 

970.520^-81  Added 63425 

970.5204-82  Added 10509 

970.5204-83  Added 10511 

970.5204-84  Added 5276 

970.5204-85  Added 5276 

Chapter  12— Department  of 
Transportation  (Parts  1200—1299) 

1201.105-2  (b)(l)(i)  amended 67750 


1201.105-3  Existing  text  des- 
ignated as  (a);  (b)  added 67750 

1201.106  (a)  amended 67750 

1202.1  (b)  through  (j)  redesig- 
nated as  (c)  through  (k);  (b) 
added;  new  (1).  (j)(l)  and  (7) 
revised 67750 

1202.7000  (Subpart  1202.70)  Added 

67750 

1202  Appendix  A  added 67750 

1203.104-11  Heading  revised 67750 

1205.9000  (Subpart  1205.90)  Added 

67750 

1206.9000  (Subpart  1206.90)  Added 

67751 

1209.408-70  (Subpart  1209.4)  Added 

67751 

1214.303  Removed 67751 

1216.405  Redesignated  as  1216.406 
67751 

1216.406  Redesignated  from 
1216.405;  (a),  (b)  and  (c)  redes- 
ignated as  (e)(l)(l),  (11)  and 

(lii) 67751 

1217.102—1217.102-1  (Subpart 

1217.1)  Removed 67751 

1222.608—1222.6080-4  (Subpart 

1222.6)  Removed 67751 

1224.202  Redesignated  as  1224.203 
67751 

1224.203  Redesignated  from 
1224.202 67751 

1225  Removed 67751 

1236.602-1  (a)  and  (c)  removed 67751 

1237.104-90  Revised 67751 

1237.104-91  Added 67751 

1246.705  (a)(3)  revised 67752 

1252.223-70  Revised 67752 

1252.225-90  Removed 67752 

1252.225-91  Removed 67752 

1252.228-70  Revised... 67752 

1252.228-72  Revised 67752 

1253.303  (Subpart  1253.3)  Appen- 
dix amended 67752 

Ctiapter  14— Department  of  the 
Interior  (Parts  1400-1499) 

1401.106    Table    amended    (0MB 

numbers) 52266 

1425  Removed 52266 

1452.225-70  Removed 52266 
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Chapter  15— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1505.405  (Subpart  1505.4)  Regrula- 
tlon  at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1511.011-70  Revised 10549 

Regulation  at  63  FR  10549  con- 
firmed  41450 

1514.201-6  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1515.612  (a)(1)  introductory  text 

revised 10549 

Regulation  at  63  FR  10549  con- 
firmed  41450 

1515.900—1515.970-2  (Subpart 

1515.9)  Revised 60665 

Regulation  at  62  FR  60665  eff. 
date  corrected  to  2-10-98 6675 

1535.007    Regulation    at    62    FR 

38477  eff.   date  corrected  to 
12-30-97 418 

1537.200—1537.205  (Subpart  1537.2) 
Regulation  at  61  FR  55118  eff. 
date  corrected  to  12-30-97 690 

1548.102  (Subpart  1548.1)  Regula- 
tion at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1552.209-74  Regulation  at  62  FR 
5348  eff.  date  corrected  to  12- 

30-97 691 

Amended 692 

1552.210-79  Regulation  at  61  FR 
33693  eff.  date  corrected  to  2- 
10-98 6676 

1552.211-70  Amended 10549 

Regulation  at  63  FR  10549  con- 
firmed  41450 

1552.214-70  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1552.217-73  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.217-74  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.235-72  Regulation  at  62  FR 

38478  eff.  date  corrected  to 
12-30-97 418 

1552.235-74  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97 418 


1552.235-77  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

1552.235-78  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

Ctiapter  16— Office  of  Personnel 
Management  Federal  Employ- 
ees Healtti  Benefits  Acquisition 
Regulaflon  (Parts  1600-1699) 

1609.7001  (c)(7)  added 42586 

Ct)apter  18— National  Aeronautics 
and  Space  Administration  (Parts 
18W-1899) 

1801.105-3  (2)  revised 40189 

1801.106  (1)  revised  (0MB  num- 
bers); interim 9953 

Regulation  at  63  FR  9953  con- 
firmed  44408 

1802.101  Amended;  interim 9953 

Regulation  at  63  FR  9953  con- 
firmed  44408 

1803.104-5  (a)(i)  amended;  interim 

9966 

Regiilation  at  63  FR  9966  con- 
firmed  44408 

1804.570—1804.570-2  (Subpart 

1804.5)  Added;  interim 9954 

Regulation  at  63  FR  9954  con- 
firmed  44408 

1804.570-2  (a)(2)  revised 44408 

1804.601  Amended 32763 

1804.602  (d)  amended 32763 

1804.670-3  (b)  amended 32763 

1804.671  Amended 32763 

1804.7102  (g)  amended 32763 

1805.201  Removed;  interim 9954 

Regulation  at  63  FR  9954  con- 
firmed  ...44408 

1805.207  (a)  added;  interim 9954 

Regulation  at  63  FR  9954  con- 
firmed  44408 

1806.302-470  (b)  removed;  (c)  re- 
designated as  (b) 12997 

(a)  amended 32763 

1805.303-71  (b)  introductory  text 

amended 43099 

1807.105   (b)(19)   redesignated   as 

(b)(20) 58687 

Introductory  text  amended 12997 

1807.7000  Amended 32763 

1807.7205  Revised 58687 

1809.404  (c)  and  (d)(1)  amended 32763 
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TITLE  48  Chapter  18-Con. 

1809.405  Amended 32763 

1809.408  (a)(2)(A)  and  (B)  Amend- 
ed  32763 

1809.470-1       Introductory      text 

amended 32763 

1809.470-3  Amended 32763 

1812.7000  (Subpart  1812.70)  Added 

40189 

1813  Revised 40189 

1814.201-670  (d)  amended;  interim 

9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1815  Revised;  interim 9954 

Regulation  at  63  FR  9954  con- 
firmed  44408 

1815.201  (c)(6)(E)  amended 44408 

1815.207-70  (b)(1)  and  (2)  revised 

44408 

1815!2()7-7i(c)  revised 44408 

1815.303  (a)  amended 44408 

1815.305  (a)(ii)  revised 44408 

1815.305-70  (a)(3)  amended 44408 

1815.306  (d)(3)(A)  removed 44408 

(d)(3)(B)  and  (C)  redesignated 

as    (d)(3)(A)    and    (B);    new 
(d)(3)(B)  amended 44409 

1815.307  (b)(i)(A)  removed; 
(b)(1)(B)  through  (E)  redesig- 
nated as  (b)(i)(A)  through  (D) 
.....44409 

1815.370  (g)(3)  revised 44409 

1815.403-3  (b)  amended 44409 

1815.304  (a)  amended 44409 

1816.104—1816.104-70         (Subpart 

1816.1)  Added 12997 

1816.402-270  (a),  (b)  and  (c)  re- 
vised  28285 

1816.402  Revised 12997 

1816.402-2  Revised 12997 

1816.402-70  (a)  amended 12997 

1816.402-270  (a)  amended 58687 

(e)(1)  revised;  interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1816.404  Added 58687 

1816.405-270    (b)(2)(ii)    amended; 

interim 9966 

Revised 12998 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1816.405-271  (a)  revised 13133 

1816.405-272  (a)  amended 13133 

1816.405-273  Revised 13133 

1816.405-274  (e)  revised 12998 

1816.405-275  (b)(2)  revised 13134 


1816.405-276  Added..,. 13134 

1816.406-70  (a),  (b)  and  (e)  amend- 
ed  58687 

(a)  amended ...13134 

1817.503  Existing  text  designated 

as  (2);  (a)  added 58687 

(a)(2)  amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1817.7001    (a)(1)    redesignated   as 

(a);  (a)(2)  removed 58687 

1817.7201  (Subpart  1817.72)  Added 

58687 

1819.602^1819.6ai^b        (Subpart 

1819.6)  Heading  revised ..., 12998 

1819.7205  (b)  amended...-. 44409 

1822.400-70  Revised 32763 

1822.404-3  Amended 32763 

1822.40&-8  (a)  amended 32763 

1822.1008-7  Revised 32763 

1822.130^-1822.1306  (Subpart 

1822.13)  Heading  amended 32763 

1822.1403—1822.1406  (Subpart 

1822.14)  Heading  revised 43099 

1827.301  Amended 58688 

1827.303-70  (b)(6)  amended 58688 

1832.409-170  (d)  amended;  interim 

9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1832.402  (e)(1)  revised 14040 

1832.412  (f)  redesignated  as  (f)(1); 

(f)(2)  added 58688 

Revised 14040 

1832.412-70  Added 14040 

1832.501-2  Revised ......14040 

1832.502-2  Revised 14040 

1832.702-70  (e)  revised 14040 

1833.104  (a)(3)(ili)  redesignated  as 

(a)(3)(iv) 32763 

1833.210  Added 14041 

1834.7003-1  (c)  amended;  interim 

9965 

Regulation  atn63  FR  9965  con- 
firmed  44408 

1835.016-70  (d)(1),  (2),  (3),  (5)  and 

(7)  amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1836.7001—1836.7004  (Subpart 

1836.70)  Added 44170 

1837.102  Removed 12998 

1837.102-70  Removed 12998 

1837.110-70  (c)  removed 58688 

1842  Heading  revised „ 15320 
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1842.101—1842.170  (Subpart  1842.1) 

Heading  revised 15320 

1842.101  (a)(i)  and  (ii)  amended 
3652 

Heading  revised 15320 

1842.102  Heading  revised 15320 

1842.102-70  (b)  introductory  text 

revised 3652 

1842.202—1842.271  (Subpart  1842.2) 

Heading  revised 15320 

1842.202-70  Redesignated  from 
1842.203;  (a)(i)  through  (v)  re- 
designated as  (a)(1)  through 

(5) 15320 

1842.203  Redesignated  as  1842.202- 

70 15320 

1842.803  (b)(1)(D)  added 58688 

1842.1203    Heading   amended;    (f) 

redesignated  as  (h) 32763 

1842.1203-70  (a)  revised 32764 

1842.1501—1842.1503  (Subpart 

1842.15)  Added;  interim 27859 

Revised;  interim 42756 

1842.7001  (c)  amended 32764 

1842.7301  Revised 3652 

1843.205-70  Heading  revised;  (a), 
(b)  and  (c)  redesignated  as 
(a)(1),    (2)   and   (3);    new   (b) 

added 17339 

1844.201  Revised 43099 

1844.201-1  Revised 43099 

1844.201-2  (c)(2)  amended;  interim 

9967 

Removed 43100 

Regiilation  at  63  FR  9967  con- 
firmed  44408 

1845.7101-3  (b)  amended 58688 

1852.215-73  Removed;  interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1852.215-74  Removed;  interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  ...44408 

1852.215-75  Removed;  interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1852.215-77  Amended;  interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1852.215-78  Amended;  interim 9965 

Amended 32764 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1852.215-79  Amended;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 


1852.215-81  Amended;  introduc- 
tory text  revised;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1852.215-82  Removed;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1852.216-76  Amended 13134 

1852.216-87  Amended 58688 

Revised 15321 

1852.232-70  Added 14040 

1852.23S-70  Amended 32764 

1852.236-75  Added 44171 

1852.237-72  Removed 58688 

1852.242-72  Amended 32764 

1852.243-70  Amended;  interim 9966 

Corrected 11480 

Amended 17339 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1852.243-72  Added .* 17339 

1852.245-71  Amended 32764 

1852.245-79      Introductory      text 

amended 32764 

1853.21&-2        Redesignated        as 

1853.215-70;  Interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.215-70  Redesignated  from 
1853.215-2;  (a)  amended;  in- 
terim  9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.232  Redesignated  as  1853.232- 

70;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.232-70     Redesignated     from 

1853.232-2;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.242-70  (g)  amended;  interim 

9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1853.242-72    Added;  interim 27860 

1853.245  Redesignated  as  1853.245- 

70;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.24&-70     Redesignated     from 

1853.245;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.249  Redesignated  as  1853.249- 

70;  interim 9966 
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TITLE  48  Chapter  18-Con.    ^ 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.249-70     Redesignated     from 

1853.249;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  .44408 

1871.103  (b)  amended;  interim.... 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.104  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d);  new  (c)  amend- 
ed; interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.105  (a)  revised;  interim 9966 

(f)  amended;  interim 9967 

Regulations  at  63  FR  9966  and 

9967  confirmed 44408 

1871.301—1871.302  (Subpart  1871.3) 

Removed;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.401-3  (a)(3)  added;  interim 9966 

(a)(2)  and  (b)(4)  amended;  in- 
terim  9967 

Regulations  at  63  FR  9966  and 

9967  connrmed 44408 

1871.401-4  (a)(4)  added;  interim 9966 

(a)(2)  amended;  interim 9967 

Regulations  at  63  FR  9966  and 

9967  confirmed 44408 

1871.401-5  (b)(2)  revised;  interim 

9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.402  (d)  amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1871.403  Removed;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.505        Introductory        text 

amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1871.604-2  (a)  amended;  (d)  re- 
vised; Interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.604-3  (a)  amended;  Interim 

, 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1872.33  (b)  and  (c)  amended 32764 

1872.302  (b)(1)  revised;  interim 9966 


Regulation  at  63  FR  9966  con- 
firmed  44408 

1872.403-2  (c)(2)  amended;  interim 

....9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1872.505        Introductory        text 

amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1872.702  (b)(1)  amended;  interim 

9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1872.705-1  Amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

Chapter  28— Department  of 
Justice  (Parts  2800-2899) 

Chapter  28  Revised 16118 

2802.1  (Subpart  2802.1)  Correctly 

designated 26738 

2846.601  (Subpart  2846.6)  Heading 

correctly  added 26739 

Ctiapter  52— Department  of  trie 
Navy  Acquisition  Regulations 
(Parts  5200-5299) 

5231  Added 66S27 

5243  Removed 24130 

5252.243-9000  Removed 24130 

5252.243-9001  Removed 24130 

Proposed  Rules: 

1 25382 

4 5714.25382 

6 55678 

7 5714 


8.. 
12. 
13. 


...5714 
.25382 
.36522 


14 25382 

15 5714,  45112 

16 5714.  36522 

17 5714 

19 25382 

22 5714 

24 55678 

26 25382 

27 5714.  26382 

28 5714 

31 5714.  13771.  43127.  43238,  43239 

32 5714.  11074.  25382,  36522 

33 55678 
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44408 

^M            35 , 

5714 

m 

■ 

45112 

9900 

■ 

25382 

n- 

^M            42 

; 5714 

44408 

^m 

5714 

Kt 

^1             44 

649.5714 

9967 

^M 

5714 

n- 

^M            46 

13770 

44408 

^I             48 

43236 

^m         49 

5714 

9967 

^H 

5714 

n- 

^1             52 

55678 

44408 

^^1 

..4074.  5714.  11074.  25382.  36522.  43236 

9967 

^H 

5714 

n- 

^m            203.... 

51623 

44408 

^B            204... 

65782 

It  Of 

^H             208    . 

25438 

, 25438 

99) 

^M 

25438 

16118 

^M 

63047 

ly 

26738 

^M 

63047.63050 

^M 

54008 

26739 

^^M           

25438.31959 

^H 

25438 

^H 

..., 25438 

Of  the 

^m            223.... 

25438 

ulotions 

^m            225.... 

59641 

25438 

^H            228... 

14885 

66827 

^H            232... 

11074 

24130 

^m            237... 

..25438 

......24130 

^m 

25438 

24130 

^M 

54008 

31959 

^1 

25438 

25382 

^H 

25438 

714,  25382 

^M            252... 

51623. 54008,  54017,  59641.  63050 

55678 

^^1                

11074. 14885,  31959 

5714 

^1            253... 

25438 

5714 

^M            392... 

40691 

25382 

^m            426.... 

52081 

36522 

^m 

52081 

25382 

■1            803... 

16955 

714.  45112 

^H            806... 

11865 

714.  36522 

^H            852... 

16955 

5714 

^m 

17800 

25382 

^H            922... 

386 

5714 

^M 

.386 

55678 

^M 

„ 386,17800 

25382 

^M            1609.. 

27902,38360 

714.25382 

^H            1632. 
^H            1652. 

.,..„„ 38360 

5714 

38360 

238.  43239 

^M            1827. 

43362 

382,36522 

^M            1836. 

23414 

55678 

^M            1843.. 

64545 

^1            18S2.. 

64545 

^H            Note: 

Boldfac*  pog*  numbM  indlcal*  1997  chan 

23414.43362 

2800-2899  (Ch.  28) 1399 

TITLE  49-TRANSPORTAT10N 

Subtttte  A— Office  of  ttie  Secretary 
of  Transportation  (Parts  1—99) 

1.22  (a)  revised 51804 

1.23  (q)  added 51804 

1.26  (a)(8)  revised 55357 

1.46  (mmm)  and  (nnn)  added 10782 

.    (000)  added 33590 

1.52  (d)  and  (e)  removed 10782 

1.58  (h)  added 33589 

1.72  Added 51804 

7  Revised 38331 

10.13  (a)  and  (b)  revised 51804 

10  Appendix  amended 2172,  4197 

Regulation  at  63  FR  4197  eff. 
date  corrected  to  2-15-98 7311 

Ctiapter  I— Researcti  cmd  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

107  Notification 29668 

Interpretation 30411 

107.105  (a)  introductory  text  re- 
vised  51556 

107.117  (d)(5)  amended 51556 

107.301—107.339  (Subpart  D)  Ap- 
pendix A  amended 51556 

171  Interpretation 30411 

171.5  (a)(l)(i).  (iiiXB)  and  (CX3) 
revised - 65194 

(a)    introductory    text.    (l)(il) 
and  (c)  amended 65195 

171.6  (b)(2)  table  revised 51557 

(a)  and  (b)  introductory  text 

amended - 51558 

171.7  (a)(3)  table  and  (b)  table 
amended 51558 

(a)(3)  table  amended 37458,  37459 

171.8  Amended 51558 

Amended 37459 

171.12  (d)(1)  amended 51558 

171.15  (a)(2)  amended 51558 

171.18  Removed 37459 

171.19  Revised 37459 

172  Interpretation 30411 

172.101  Table  amended 51559 

Table  and  Appendix  A  amend- 
ed  51560 

Table  amended 37460,  37461 
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TITLE  49  Chapter  l-Con. 

172.102  (c)(1)  and  (2)  amended 37461 

172.203  (k)(3)  amended 51560 

172.204  (b)(1)   introductory   text 
amended 51560 

172.301  (a)(3)  revised 16075 

172.313  (c)  revised 16075 

172.504  (e)  Table  1  amended 16076 

172.606     Introductory     text     re- 
moved; (a)  and  (b)  revised 16076 

172.801—172.807  (Subpart  I)  Rein- 
stated  66899 

172.807  Revised 66902 

173  Interpretation , 30411 

173.5  (b)  introductory  text  and 

(3)  revised 8142 

173.6  (c)(3)  amended 51560 

(c)(2)  revised 8142 

173.8  (d)(1)   amended;    (d)(5)   re- 
vised  8142 

173.9  (e)  amended 51560 

173.32  (e)(2)(i)  amended 51560 

173.32c  (j)  and  (m)  amended 37461 

173.40  (d)(1)  amended 37461 

173.56  (b)(1)  and  (f)  amended 51560 

(b)(1)  revised;  (i)  amended 37461 

173.62  (b)  table  amended ?51560 

(c)(5)  table  corrected 1884 

173.125  (a)  amended 51560 

173.156   (b)(1)   introductory   text 

revised 37461 

173.166  (b)(1)  and  (3)(1)  amended 

51560 

173.202  (b)  amended 51560 

173.221  Amended 51560 

173.225  (e)(4)  amended 51560 

173.242  (b)(1)  amended 51560 

173.243  (b)(1)  amended 51560 

173.247  (g)(l)(iii)(C)  amended 51560 

173.308  (b)  revised 37461 

173.320  (a)(3)  revised 51561 

173.422  (b)(2)  amended 51561 

173.469  (a)(4)(i)  amended 37461 

174  Interpretation 30411 

.174.705  Reinstated 66900 

175  Interpretation 30411 

175.10  (a)(4)  revised 37462 

175.25  (a)(1)   introductory    text, 
(2)(1).    (ii)    and    (3)    revised; 
(a)(1)  amended;  (a)(4)  added 
37462 

175.26  (a)(2)  revised;  (a)(4)  added 
37462 

175.700  (b)  amended 51561 

175.706  Reinstated 66900 

176  Interpretation 30411 

176.340  (c)  amended 51561 


176.703  Reinstated 66900 

177  Interpretation 30411 

177.810  Amended 5156T 

177.827  Reinstated 66900 

177.834  (h)  amended;  (o)  added 37462 

177.840  (e)  amended  ..TT. 51561 

177.848  (f)  amended ...37462 

178.36  (a)(2)(iii)  amended 51561 

178.44  (b)  Table  1  amended 61561" 

178.50   .  (i)      introductory     text 

amended .....51561 

178.68  (f)(l)(ii)  revised 51561 

178.270-14  (b)(13)  revised 51561 

178.338-19  (b)  amended 51561 

178.352-4  Amended 37462 

178.354-2  (a)  amended 37462 

178.354-3    (c)    Introductory    text 

amended 37462 

178.354-5  (a)  amended 37462 

178.356-4  (a)  amended 37462 

178.358-3  (b)(6)  and  (c)  amended 

37462 

178.358-5  (a)  amended 37462 

178.360-2  Amended 37462 

178.362-3  (b)  amended 37462 

178.364-5  (a)  amended 37462 

178.503  (a)(1)  amended 51561 

179.15  (b)  heading  and  (f)(1)  re- 
vised; (e)  introductory  text 

amended 51561 

179.100-19  (a)  amended 51561 

179.100-23  (a)  amended 51561 

179.100-24  Amended 51561 

179.221-1  Table  amended 51561 

180  Authority  citation  revised 51561 

180.405  (c)(1)  revised;  (f)(7)  redes- 
igmated  as  (f)(8);  new  (f)(7) 

added 37463 

180.509  (j)  redesignated  as  (j)(l); 

(j)(2)  added 51561 

190  Technical  correction 38758 

190.7  (a)  revised 7722 

190.203  (a)  revised 7722 

190.209  Inroductory  text  revised 

7722 

191  Effective  date  confirmation 
12659 

Technical  correction...,^ 38758 

191.1  (b)(3)  added -61695 

191.3  Amended 61695 

191.21  Amended 7723 

191.23  (b)(3)  amended ...37501 

191.27  (a)(4)  revised 37501 

192  Effective  date  conHrmation 
12659 

192.1  (bK5)  added 61695 
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192.3  Amended 61695 

Amended 37501 

192.5  (a)(1),  (b)(3)(li).  (cXD  and  (2) 

amended 37502 

192.10  Added 61695 

192.16  (b)(5)  revised 7723 

192.55  (c)  amended 37502 

192.105  (a)  amended 37502 

192.107  (b)(2)  revised 7723 

(b)(2)  amended 37502 

192.109  (b)  amended 37502 

192.113  Amended 37502 

192.115  Table  amended 37502 

192.121  Amended 37502 

192.123  (b)(1),  (2)(i).  (il),  (c)  and 

(d)  table  amended 37502 

192.125  (a)  through  (d)  amended 

37502 

192.145  (d)(1)  amended... .....37502 

192.150  (b)(7)  amended 37502 

192.151  (c)(2)  amended 37502 

192.153  (d)  amended 37502 

192.163  (b)(1)  Amended 37502 

192.163  (d)  amended 37503 

192.167  (a)  Introductory  text  and 

(4)(ill)  amended 37503 

192.175  (b)  amended 37503 

192.177  (a)(1)  amended 37503 

192.179  (a)(1)  through  (4)  amend- 
ed....  37503 

192.183  (c)  amended 37503 

192.187  (a)  introductory  text,  (1) 
and    (b)    introductory    text 

amended 37503 

192.197  (a)  introductory  text,  (4), 
(b),  (c)  introductory  text,  (1) 

and  (3)  amended 37503 

192.201    (a)(2)(i),    (ii)    and    (ill) 

amended 37503 

192.203  (b)(3)  amended 37503 

192.229  (d)(2)(ii)  amended 37503 

192.241  (b)(1)  amended 37503 

192.283  (b)(3),  (4)  and  (5)  amended 

37503 

192.309  (b)(3)(i)  and  (il)  amended 

37503 

192.313  (a)(3)(ii)  and  (c)  amended 

37503 

192.315  (b)(3)  amended 37503 

192.319  (c)  amended 37503 

192.321  (d)  amended 37503 

192.325  (a)  amended 37503 

192.327  (a)  table,  (b),  (d)  introduc- 
tory text,  (1),  (e),  (f)  intro- 
ductory text,  (1)  and  (2) 
amended 37503 


192.353  (c)  amended 37503 

192.359  (b)  amended 37503 

192.361  (a)  amended 37503 

192.371  Amended 37503 

192.373  (a)  amended 37503 

192.381  (a)  introductory  text,  (3) 

introductory  text,  (iiXA)  and 

(B)  amended 37504 

192.383  Added 5471 

(b)  corrected 20135 

192.455  (b)  amended 37504 

192.465  (a)  amended 37504 

192.475  (c)  amended 37504 

192.505  (a)  amended 37504 

192.507     Heading,     introductory 

text  and  (b)(1)  amended 37504 

192.509     Heading,     introductory 

text  and  (b)  amended 37504 

192.511  (b)  and  (c)  amended 37504 

192.513  (c)  and  (d)  amended 37504 

192.557  (c),  (d)(3)  and  (4)  amended 

37504 

192.612  (b)(2)  and  (3)  amended 37504 

192.614  (c)(4)  removed;  (b)  and  (c) 

redesignated  as  (c)  and  (d): 

(a)  and  new  (c)(2)  introduc- 
tory   text   revised;    new   (b) 

and  (e)  added.... 61699 

(c)(5)  revised 7723,  38758 

192.619      (a)(l)(ii)      and      (2Xii) 

amended 37504 

192.621  (a)(2)  and  (3)  amended 37504 

192.707  (d)(1)  amended 37504 

192.715  (b)(3)  amended 37504 

192.717  (a)(3)  amended 37504 

192.736  (a)(2)  amended 37504 

192.749  (a)  amended 37504 

192.753  (a)  introductory  text  and 

(b)  amended 37504 

192  Appendix  A  amended 7723 

Appendixes  B  and  C  amended 

37504 

Appendix  A  corrected 38758 

193  Technical  correction 38758 

193.2057  (d)  amended 37505 

193.2059  (dXl)(i)  revised 7723 

(c)(2)  amended 37505 

193.2061  (a),  (b)(1),  (eXD,  (3),  (f)(2) 

and  (3)  amended 37505 

193.2067  (b)(1)  and  (2Xi)  amended 

37505 

193.2133  (b)  amended 37505 

193.2153  (a)  amended .....37505 

193.2191  Amended 37505 

193.2195  (d)  amended 37505 

193.2209  (a)  and  (b)  amended 37505 
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TITLE  49  Chapterl-Con. 

193.2211  (a)  and  (b)  amended 37505 

193.2233  (b)  amended 37505 

193.2321  (a),  (d)  and  (e)  amended 

37505 

193.2327  (a)  and  (b)  amended 37505 

193.2519  (b)  amended 37505 

193  Appendix  A  amended 7723 

194  Effective  date  confirmation 
10347 

194.5  Amended 37505 

194.101  (b)(1)  introductory  text. 

(1)  and  (2)(ii)  amended 37505 

194.103  (c)  introductory  text,  (1). 

(4)  and  (5)  amended 37505 

194.105  (b)  introductory  text,  (1), 

(2)  and  (3)  amended 37505 

194.121  (a)  revised 67293 

194  Appendix  A  amended 37505 

195  Effective  date  confirmation 
3653 

Response  to  petitions 6677 

Effective  date  confirmation 12659 

Clarification 15321 

Technical  correction 38758 

195.1  Regulation  at  62  FR  31367 
withdrawn 52511 

(b)(6),  (7)  and  (8)  redesigmated 
as  (b)(7),  (8)  and  (9);  new 
(b)(6)  added 61695 

195.2  Amended 61695 

Amended;  eff.  7-6-99 36376 

Amended 37506 

195.3  (c)(5)(i)  and  (ii)  revised 7723 

(c)(2)(i),  (ii)  and  (lii)  redesig- 
nated as  (c)(2)(ii),  (iii)  and 
(c)(2)(iv);  new  (c)(2)(i)  added: 

eff.  7-6-99 36376 

195.9  Added 61695 

195.50  (b)  and  (c)  amended 37506 

195.55  (b)(1)  amended 37506 

195.56  (a)  revised 7723 

195.57  (a)(4)  amended 37506 

195.106  (a),  (b)(l)(i),  (ii)  introduc- 
tory text,  (B)(2)  and  (c) 
amended 37506 

195.112  (c)  amended 37506 

195.120  (b)(6)  amended 37506 

195.134  Added;  eff.  7-6-99 36376 

195.208  Amended 37506 

195.210  (b)  amended 37506 

195.212  (b)(3)(ii)  amended 37506 

195.248  (a)  amended 37506 

195.250  Amended 37506 

195.260  (e)  amended 37506 


195.302  (c)(1)  introductory  text, 
(2)(i)  Introductory  text  and 

(ii)  re  vised 54592 

(c)(2)(l)(A),  (B)  and  (Ii)  amend- 
ed  37506 

195.306  (b)(2)  and  (c)(2)  amended 

37506 

195.310  (b)(9)  amended 37506 

195.406  (a)(l)(il)  amended 37506 

195.410  (a)(2)(I)  amended 37506 

195.413  (a),  (b)(2)  and  (3)  amended 

37506 

195.424  (b)(3)(Ii)  amended 37506 

195.442  (b)  and  (c)  redesignated  as 
(c)  and  Cd);  (a)  and  new  (c)(2) 
Introductory    text    revised; 

new  (b)  added 61699 

195.444  Added;  eff.  7-6-99 36376 

199  Notice 59297 

Authority  citation  revised 67294 

Technical  correction 38758 

199.1  (d)  revised 67294 

Regulation  at  62  PR  67294  eff. 

date  confirmed 14041 

199.3  Amended 13000 

199.7  (a)(3)  correctly  revised 36862 

199.11  (e)  revised;  (f)  added 13000 

(e)  correctly  revised 36863 

199.15  (d)(2)  revised;  (e)  and  (f) 

added 13000 

(c)(3)  and  (4)  correctly  re- 
moved; (c)(5)  correctly  redes- 
ignated as  (c)(3) 36863 

199.17  (a)  revised 7723 

Chapter  II— Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

209  Authority  citation  revised 11619 

209.103  Amended 11619 

209.335  (b)  amended 11619 

209.409  Amended 11619 

209  Appendix  A  amended 11619 

213  Authority  citation  revised 11620 

Revised 34029 

213.15  Amended 11620 

213.53  (g)(4)  corrected 45959 

213.63  Table  corrected 45959 

213.109  (e)(4)  and  (f)  corrected 46102 

213.119  Introductory  text  cor- 
rected   46102 

213.305  (b)(l)(II)  corrected 45959 

213.329  (b)(1)  corrected ...46102 

213.333  Table  corrected 46102 

213.343  Corrected 45959 

213.365  (e)  corrected 45959 
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213  Appendix  B  corrected 45959 

214  Authority  citation  revised 11620 

214.5  Amended 11620 

214  Appendix  A  amended 11620 

215  Authority  citation  revised 11620 

215.7  Amended 11620 

215  Appendix  B  amended 11620 

216  Authority  citation  revised 11620 

216.7  Amended 11620 

217  Authority  citation  revised 11620 

217.5  Amended 11620 

217  Appendix  A  amended 116S0 

218  Authority  citation  revised 11621 

218.9  Amended 11621 

218  Appendix  A  amended 11621 

219  Determination 8142 

Authority  citation  revised 11621 

219.5  Amended 63466.63676 

219.9  (a)  amended 11621 

219.19  Removed 63466 

219.101  (a)(5)  added;  (c)  amended 

63466 

219.104  (a)(3)(ll)  amended 63466 

219.201  (b)  amended 63466 

(a)(1)  Introductory  text,  (2)  in- 
troductory text  and  (4)  re- 
yjgg^ 63676 

219.203  (d)(2)  amended 63467 

219.205  (c)(1)  amended 63467 

219.207  (b)  revised 63467 

219.209  (a)(1)  amended 63467 

219.303  (c).  (d)  and  (e)  removed 63467 

219.601  (b)(2)(D  amended;  (b)(2)(il) 

and  (ill)  removed 63467 

219.603  Amended 63467 

219.703  (d)  removed 63467 

219.709  Removed 63467 

219.803  (a)  amended 63467 

219  Appendix  B  amended 63467 

Appendix  A  amended 11621 

220  Authority  citation  revised 11621 

220.7  Amended 11621 

220  Appendix  C  amended 11621 

221  Authority  citation  revised 11621 

221.17  Amended 11621 

221  Appendix  A  amended 11621 

223  Authority  citation  revised 11621, 

24674 
223.5  Re  vised 24675 

Corrected 36376 

223.7  Amended 11621 

223.9  (d)  added 24675 

223  Appendix  B  amended 11621 

Appendix  B  revised 24676 

225  Authority  citation  revised 11621 

225.19  (c)  amended;  (e)  revised 63676 


225.29  Amended 11622 

225  Appendix  B  revised 63676 

228  Authority  citation  revised 11622 

228.21  Amended 11622 

228  Appendix  A  amended 11622 

229  Authority  citation  revised 11622 

229.7  (b)  amended 11622 

229  Appendix  A  amended 11622 

230.0  Amended 11622, 11623 

231  Authority  citation  revised 11623 

231.0  (e)  amended 11623 

231  Appendix  A  amended 11623 

232  Authority  citation  revised 11623, 

24134 

Technical  correction 27213 

232.0  (e)  amended 11623 

232.23  (e)  introductory  text,  (8) 
and  (9)  revised;  (e)(10).  (11). 
(g)(2)  and  (h)  added;  (g)  in- 
troductory text  amended 24134 

232  Appendix  A  amended 11623,  24135 

233  Authority  citation  revised 11623 

233.11  Revised IIKO 

233  Appendix  A  amended 11623 

234  Authority  citation  revised 11623 

234.6  (a)  amended 11623 

234  Appendix  A  amended 11623 

235  Authority  citation  revised 11623 

235.9  Re  vised 11623 

235  Appendix  A  amended 11624 

236  Authority  citation  revised 11624 

236.0  (f)  amended 11624 

236  Appendix  A  amended 11624 

239  Added 24676 

240  Authority  citation  revised 11624 

240.11  Amended 11624 

240.119  (d)(3)  amended;  (d)(4)  and 

(5)   removed;   (d)(6)   redesig- 
nated as  (d)(4) 63467 

240  Appendix  A  amended 11624 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  300—399) 

366.401—365.413  (Subpart  D)  Au- 
thority citation  removed 28287 

372.101—372.117  (Subpart  A)  Au- 
thority citation  removed 28287 

372.201—372.243  (Subpart  B)  Au- 
thority citation  removed 28287 

372.301—372.303  (Subpart  C)  Au- 
thority citation  removed 28287 

373.101—373.105  (Subpart  A)  Au- 
thority citation  removed 28287 

373.201  (Subpart  B)  Authority  ci- 
tation removed 28287 
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TITLE  49  Chapter  Ill-Con. 

374.101—374.113  (Subpart  A)  Au- 
thority citation  removed 28287 

374.201  (Subpart  B)  Authority  ci- 
tation removed 28287 

374.301—374.319  (Subpart  C)  Au- 
thority citation  removed 28287 

374.401— 374.405.  (Subpart  D)  Au- 
thority citation  removed 28287 

376.22  (d)  added 40838 

376.31  (d)(3)  added 40838 

377.101—377.105  (Subpart  A)  Au- 
thority citation  removed 11624, 

28287 
377.201—377.217  (Subpart  B)  Au- 
thority citation  removed 11624, 

28287 
382  Controlled  substances  and  al- 
cohol testing  rates 2172 

385.3  Amended 60042 

385.9  Revised 60042 

385.11  Revised 60042 

385.13  Revised 60042 

385.15  Revised 60043 

385.17  Revised 60043 

385.19  Revised 60043 

385  Appendix  B  revised 60043 

386  Authority  citation  revised 12414 

386  Appendix  A  amended;  Appen- 
dix B  added 12414 

387.5  Amended 33275 

387.27    (b)(2)    and    (3)    amended; 

(b)(4)  added 33275 

387.29  Amended 33216 

390  Authority  citation  revised 33276 

390.3  (f)(2)  revised 33276 

390.5  Amended 33276 

390.29  Added 33276 

391.11  Heading  and  (b)  revised 33276 

391.13  Added 33277 

391.15  (b)  revised 33277 

391.25  Revised 33277 

391.33  (a)(1)  revised 33277 

391.51  Revised 33277 

391.61  Revised 33278 

391.63  Revised 33278 

391.65  (b)  and  (c)  revised 33278 

391.67  Revised 33278 

391.68  Revised 33278 

391.69  Removed;  new  391.69  redes- 
ignated from  391.73  and  re- 
vised  33278 

391.71  Removed 33278 

391.73  Redesignated  as  391.69 33278 

392.9  (c)  redesignated  as  392.62 33278 

392.62  Redesignated    from    392.9 

and  revised 33278 


392.9b  Removed :...: 33279 

392.13  Removed 33279 

392.15  Removed 33279 

392.20  Removed 33279 

392.22  (b)(1)  revised 33279 

392.25  Heading  revised 33279 

392.42  Removed 33279 

392.51  Revised 33279 

392.52  Removed 33279 

392.68  Removed 33279 

393.5  Amended 8339,  24465 

393.55  Added 24465 

393.60  Revised 1387 

393.75   (f)   revised;    (g)   and    (h) 

added;  authority  citation  re- 
moved  ...8339 

395  Interpretation 16697 

395.1  (g)  removed;  (h)  through  (o) 
redesignated  as  (g)  through 

(n) 33279 

395.2  Amended 33279 

395.8  (k)(l)  revised 33279 

396.11  (b),  (c)  and  (d)  revised 33279 

396.13  (b)  revised 33280 

397.19  (b)  revised 33280 

Chapter  V— National  Higtiway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

533.5  (a)  Table  IV  revised 16701 

538  Petition  denied ...15322 

541     Appendixes     A     and     A-I 

amended 52045 

Appendix  A  revised 38097 

Appendix  A-I  revised 38100 

Appendix  A-II  revised 38101 

553  Appendix  A  amended;  Appen- 
dix B  added 26514 

555.1  Amended 44173 

555.5  (b)(6)(i)  and  (ii)  added 44173 

555.6  (a)(l)(vi)  revised;  (a)(2)(iii) 
and  (iv)  redesignated  as 
(a)(2)(iv)  and  (v);  new 
(a)(2)(iii)  added 44173 

555.10  (a)  and  (b)  amended 44173 

564.5   (a),    (c),    (d)   introductory 

text  and  (4)  amended 42587 

571  Petition  denial 19839,  34330 

571.3  (b)  amended 33216 

571.101  Amended;  eff.  5-27-99 28926, 

28927 
571.105  Amended;  eff.  3-1-99 12664 

571.108  Amended 8145,  42584,  42587 

571.109  Amended;  eff.  5-27-2003 28914, 

28916,  28919 
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571.111  Amended;  eff.  5-27-99 28929, 

28930,  28931 

571.116  Amended:  eff.  5-27-99 28932 

571.117  Amended;  eff.  5-27-2003 28920 

571.119  Amended;  eff.  5-27-2003 28921 

571.120  Amended;  eff.  5-27-2003 28921 

571.121  Amended 7727 

571.123  Amended;  eff.  5-27-99 28933, 

28934 
571.131  Amended 29143 

571.201  Amended 28,  41464,  45965 

571.202  Amended;  eff.  5-27-99 28935 

571.203  Amended;  eff.  S-27-99 28935 

571.204  Amended;  eff.  5-27-99 28935 

571.207  Amended;  eff.  5-27-99 28935 

571.208  Corrected 51379 

Amended 62441 

Amended 3666,  45965 

571.209  Amended;  eff.  5-27-99 28936 

571.210  Amended;  eff.  5-27-99 28941. 

28943 

Amended:  eff.  6-14-99 32143 

571.214  Amended 16140 

571.219  Amended;  eff.  5-27-99 28946, 

28947 

571.220  Amended;  eff.  5-27-99 28948 

571.222  Amended;  eff.  5-27-99 28948, 

28951 

571.223  Amended 3662 

571.224  Amended 3662 

571.301  Amended;  eff.  5-27-99 28953 

571.302  Amended;  eff.  5-27-99 28954, 

28956 
571.500  Added 33216 

572.30  Regulation  at  62  FR  27514 
confirmed 45965 

572.31  (a)(3)  revised 5747 

Regrulation  at  62  FR  27514  con- 
firmed  45965 

572.32  Regulation  at  62  FR  27514 
confirmed : 45965 

572.33  Regrulation  at  62  FR  27514 
confirmed 45965 

572.34  Regrulation  at  62  FR  27518 
confirmed 45965 

572.35  (c)(1)  and  (2)(iv)  revised 5748 

572.36  Regulation  at  62  FR  27518 
confirmed;  (i)(8)  revised 45965 

572.40  (b)  revised 16140 

572.41  (a)  introductory  text,  (4) 

and  (c)  revised 16140 

572.43  (a)  revised 16140 

572.111—572.116       (Subpart       M) 

Added 41470 

581  Authority  citation  revised 33217 

581.3  Re  vised 33217 


589  Petition  denial 19839 

593  Appendix  A  revised 52267 

594.6  (a)  introductory  text,  (b), 
(f)(6)  and  (i)  revised;  (d)  and 
(h)  amended 45185 

594.8  (b)  and  (c)  amended 45186 

594.9  (c)  revised 45186 

594.19  (d)  revised 45186 

595  Added 62442 

Actions  on  petitions , 45755 

595.5  (b)(3)  introductory  text  and 

(i)  revised 67754 

Chapter  VI~Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Parts  600—699) 

653  Notice 418 

654  Notice .....; 418 

Ctiapter  Vll-National  Railroad 
Passenger  Corporation  (AM- 
TRAK)  (Parts  700-799) 

701  Re  vised .' 7311 

Ctiapter     X— Surface     Transpor- 


tation Board. 
Transportation 
1000-1399) 


Department    of 
(Parts 


1002.1  (a),  (e)(1)  and  (f)(6)  table 
revised 8146 

1002.2  (f)  revised 8146 

(g)  reinstated;  CFR  correction 

, 19195 

1039.11  (a)  table  amended 19665 

1111  Authority  citation  revised 

2639 

1111.1  (a)  amended;  (a)(1)  through 

(10)  and  (d)  added 2639 

1111.8  Amended 2639 

1111.9  Redesignated   as    1111.10; 

new  1111.9  added 2639 

1111.10  Redesignated  from  1111.9; 

(a)  revised 2639 

1152  Authority  citation  revised 

28290 

1152.27  (n)  added 28290 

1155  Removed 28291 

1241  Authority  citation  revised 

51350 

Policy  statement 65375 

1241.14  Removed 51350 
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TITLE  49  Proposed  Rules:— Con. 

10 553M.  63304 

24 32175 

37 14560,29924 

38 14571 

171 63306 

...30572.  38456.  44312.  44601 

172 63306.  66903 

44312 

173 44312 

174 66903 

44312 

175 63306.  66903 

44312 

176 66903 

44312 

177 66903 

30572,  38456,  44312,  44601 

178 30572,  38456,  44312.  44601 

180 30572,  38456,  44312,  44601 

191 67602 

192 51624.  62543.  67602,  67608 

5339 

193 67602 

5918 

194 67602 

195 56141.  62543.  65635.  67602.  67608 

5339,  5918,  9993,  27903 

213 65401 

216 55204 

28496 

223 55204 

28496 

229 55204 

28496 

231 55204 

28496 

232 55204 

.....195. 1418,  2647,  28496 

238 55204 

28496 

243 „ .„ 65478 

350 60817 

30678 

365 7362 

375 27126.  31266,  43128 

376 67821 

377 27126.  31266,  43128 

383 10180 

384 10180 

385 „ 7362,  32801.  38788 

387 7362 

389 40387 

390 19457,  32801,  41766 

391 41766,  41769 

392 40691.  41766 


393....8606.  17812.  26759.  33611.  41766.  45791, 

45792 

395 19457.  38791.  41766 

396 38791.  41766 

397.. 15362 

531 5774 

544 24519 

567 34623 

571 .7: 55562.  63306 

..."....""46.  isiil.  10355,  14674,  16215,  19467, 
20564,  30449,  32179.  34350,  37820, 
38795.  38797,  38799,  38802,  41222, 

42348 

572 64546 

35170 

575 17974.  27911,  30695,  41538 

594 30700 

653 10183 

654 10183 

701 ..61070 

1000-1399  (Ch.  X) 54820.  64193 

1146 27253 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Flsti  and 
Wildlife  Service.  Department  of 
ttie  Interior  (Parts  1-199) 

17  Critical  habitat  designation 

9967 

Petition 25177 

Determination 32996 

17.3  Amended  ...-. 8870 

17.11  (h)  table  amended 59622,  64320, 

66303 

(h)  table  amended 694,  1763,  3843, 

12686,  13150. 14379,  26530,  31674, 

32997 
(h)  table  amended;  eff.  8-11-98 
through  4-8-99 42757 

17.12  (h)  table  amended 54807,  61925 

(h)  table  amended 19849,  43115.  44584 

17.22  (b)(5)  and  (6)  added 8871 

17.32  (b)(5)  and  (6)  added 8871 

17.42  (f)  added 59622 

17.44  (V)  added „.... 31674 

17.84  (k)  added 1763 

17.95  (b)  and  (e)  amended 14379 

17.108  (a)(7)  added 63037 

20  Frameworks 46124 

20.101  Seasonal  hunting  adjust- 
ments  46339 

20.102  Seasonal  hunting  adjust- 
ments  46339 
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20.103  Seasonal  hunting  adjust- 
ments  46340 

20.104  Seasonal  hunting  adjust- 
ments  46343 

20.105  Seasonal  hunting  adjust- 
ments  46345 

20.106  Seasonal  hunting  adjust- 
ments  46351 

20.109  Seasonal  hunting  adjust- 
ments  ■ 46352 

20.134  (b)  revised;  (c)  removed 6361 1 

21.47  Added 10560 

23.23  (f)  table  amended 26741 

32.70  Amended 2182 

38  Added 11626 

100.24  Revised 35336 

100.25  Added;  eff.  7-1-98  through 
6-30-99 35344 

(k)(9)(ii)  table,  (lOKii)  table 
and  (23)(lii)  table  amended; 
eff.  7-1-98  through  6-30-99 46150 

(k)(26)(lii)  table  amended;  eff. 
7-1-98  through  6-30-99 46151 

100.26  Added;  eff.  1-1-99  through 
12-31-99 35375 

100.27  Added;  eff.  1-1-99  through 
12-31-99 35380 

Chapter  II— National  Marine  Fisti- 
eries  Service,  National  Oceanic 
and  Atmosptieric  Administra- 
tion, Department  of  Commerce 
(Parts  200-299) 

216.111—216.118   (Subpart  J)   Re- 
vised; ett.  2-2-98  through  12- 

31-02 5283 

217.12  Amended;  interim 17955 

222  Authority  citation  revised 8872 

Technical  correction 23226 

222.3  Added 8872 

222.22  (g)  and  (h)  added 8872 

222.34       Added;       eff.       11-27-97 

through  7-31-98 63470 

226  Critical  habitat  designation 

, .....9967 

226.22  Introductory  text  amended 
1393 

226.23  Added 1393 

226  Table  4  added : 1394 

Figure  9  added 1395 

227  Authority  citation  revised 13371 

Technical  correction 23226 

227.4  (m)  and  (n)  added 13371 

(o)  added:  eff.  10-9-98 42591 


227.72  (e)(2)(iv)(B)  and  (4)(iv) 
amended;    (e)(4)(iii)    revised; 

interim 17956 

229  Fishery  list 5748 

229.31  Added 51813 

(b)  and  {c)(2)  revised 27861 

229  Figure  1  added 27861 

230  Quotas 16701 

260  Inspection  fees 675B5  • 

285  Inseason  adjustments. ...51608,  53247, 

66828 

Temporary  regulations 52666 

Fishery  opening 53577 

Temporary  regulations 35161,  37506, 

38340,  43116,  44173 

285.2  Amended;  interim 669 

285.3  (a)  revised;  Interim 669 

285.9  Added;  interim 669 

285.22  (a)(3)  revised 27865 

285.31  (a)(22)  revised;  interim 669 

(a)(40)  removed 36612 

285.33  (b)  removed 36612 

Ctiapter  III— International  Regu- 
latory Agencies  (Fistiing  and 
WtKiling)  (Parts  300-399) 

300  Technical  correction 15324 

Notice 30145 

Inseason  adjustment 35541 

300.63  (b)  revised 13009 

(c)  added 24752 

(b)  corrected 31938 

Ctiapter  VI— Fistiery  Conservation 
and  Management,  National 
Oceanic  and  Atmospheric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

600  Specifications 419 

Heading  revised 7073,  24229 

Technical  correction 10677 

Fishery  management  measures 

24970 

RegiUations    at   62    FR   66531, 

comment  period  extension 8607, 

26250 

Restrictions 36612 

600.5  (a)  and  (b)  amended 7075 

600.10  Amended;  interim 66551 

Amended 7073,  7075 

600.15  (b)(7)  removed;  (b)(8) 
through  (13)  redesignated  as 
(b)(7)  through  (12) 7073 

600.105  (a),  (b)  and  (c)  amended 

7075 
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TITLE  50  Chapter  Vl-Con. 

600.115  (a)  and  (b)  amended 7075 

600.205  (a)  and  (b)  amended 7075 

600.210  (a)  amended 7073 

600.215  (a)(4)  amended 7073 

(a)(3)  amended 7075 

600.225  (b)(2)  amended 7075 

600.230  Amended 7073 

600.235  (c)  amended 7073 

(a)  amended 7075 

600.245  (a)  amended 7075 

600.305  (a)(2),  (3),  (c)(1)  and  (3) 

amended 7075 

(a)(2)  and  (3)  amended;  (c)(1), 
(3),    (11)    and    (12)    revised; 

(c)(13)  removed 24229 

600.310  (b)  and  (f)(3)  introductory 

text  amended 7073 

(c)(7)(i).  (iii),  (f)(1).  (2)  intro- 
ductory text,  (5)  and  (h)  in- 
troductory text  amended 7075 

Revised 24229 

600.315  (e)(3)  and  (4)  redesignated 
as  (e)(4)  and  (5);  new  (e)(3) 
added;  (c)(2),  (3),  (e)(1)  intro- 
ductory text,  (li)  and  new  (4) 

revised 24233 

600.320  (c)  amended 7075,  24234 

600.325  (c)(3)(li)  amended 7075 

(c)(3)(il)  revised 24234 

600.330  (c)(2)  amended 7073 

(c)  introductory  text,  (1)  and 

(2)  amended 7075 

(a),  (b)(1)  and  (c)(2)  revised;  (c) 
introductory    text    and    (1) 

amended 24234 

600.340  (b)(1)  and  (2)(iii)  amended 

7075 

(b)(1)  amended 24234 

600.345  Added 24234 

600.350  Added 24235 

600.365  Added 24236 

600.405  Amended 7075 

600.415  (c)(2)  amended 7075 

600.501  (a)(1).  (b),  (e)(l)(i),  (v)  and 

(i)  amended 7075 

600.502  (f)(1)  amended;  (g).  Table 

1  and  Table  2  revised 7073 

600.504  (a)(1)  and  (b)(5)  amended 
7075 

600.505  (a)(1),  (2).  (4),  (5),  (6),  (8), 

(28)  and  (b)(1)  amended 7075 

600.506  (a),  (b)(1),  (2).  (c)(2),  (g)(2) 
and  (j)(l)  introductory  text 
revised;    (f).    (h)(1),    (2)(iii). 
(3)(ii)  and  (j)(2)(i)  amended 
7074 


(b)  introductory  text  and  (h)(3) 
introductory  text  amended 

7075 

600.507  (a)(4)  and  (i)  amended 7075 

600.511  (c)(1)  amended 7075 

600.512  (a)  amended 7075 

600.515  Amended 7075 

600.516  (c)  amended 7075 

600.518      (b)(3)      and      (eXDdv) 

amended 7075 

800.520    (b)(2)(li),    (ili)    and    (3) 

amended 7075 

600.610  (a)(1)  amended 7075 

600.615  (d)(2)  revised 7075 

600.725  (a),  (b),  (d),  (f),  (g),  (h),  (j). 

(k)  and  (p)  amended 7075 

(p)  redesigrnated  as  (t);  new  (p) 

through   (s)  and  (u)  added; 

new  (t)  revised 27217 

600.730  (a)  amended 7075 

600.735  Amended 7075 

600.740     (a)     introductory     text 

text,  (4).  (b)  and  (c)  amended 

7075 

600.745  (a),  (b)(1).  (2)  introduc- 
tory text,  (vlii),  (3)(i)  intro- 
ductory text,  (ii),  (iii)  intro- 
ductory text,  (iv),  (V),  (c)(2), 
(d)(1).  (2)  introductory  text. 
(2)(x).  (3)(i)  and  (il)  introduc- 
tory text  amended 7075 

600.746  Added 27217 

600.750  Amended 7075 

600.805—600.815       (Subpart       J) 

Added;  interim 66551 

600.90&-600.930       (Subpart       K) 

Added;  interim 66555 

622  Temporary  regulations 52045, 

61700,63677,66304,67010 

Temporary  regulfitions 1772,  6109, 

10154.  11628,  15784,  15785,  18147, 
37070,  45186 

Fishery  opening 9158 

Technical  correction 37246 

622.1  Table  1  amended 10565 

622.2  Amended 10565, 18144 

622.4  (d)  and  (p)  revised 67721 

(a)  introductory  text,  (2)  head- 
ing, (ix),  (g)  and  (1)  through 
(1)  revised 67722 

Regulation  at  62  FR  67721  eff. 
date  corrected  to  12-30-97 290 

(a)(2)(iv),  (V),  (vl)  and  (g)  re- 
vised; (a)(2)(iii)  and  (q) 
added;  (d)  amended 10565 
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(a)(2)(ii).  (o)  heading.  (1)  and 
(2)  amended 10569 

(a)(2)(vi)  and  (g)  amended;  eff. 
In  part  12-14-98 38301 

622.5  (a)(l)(i)  revised 10567 

622.6  (b)  revised;  (c)  and  (d)  re- 
moved  10567 

622.7  (a),  (b)  and  (c)  revised 67722 

Regulation  at  62  FR  67722  eft. 

date  corrected  to  12-30-97 290 

(aa)  added;  Interim;  eff.  5-14-98 

through  11-16-98 27488 

(b)  revised 38301 

622.9  Added;  Interim;  eff.  5-14-98 

through  11-16-98 27488 

622.18  Added - 38301 

622.31  (d)  removed;  (e)  through 
(k)  redesignated  as  (d) 
through  (j) 10567 

622.32  (c)(1)  revised 10567 

622.34  (c)  amended;  (1)  revised 67722 

(g)  introductory  text  and  (1) 

amended 67723 

Regulation  at  62  FR  67723  eff. 

date  corrected  to  1-1-98 290 

(I)  suspended;  (m)  added;  eff.  4- 
29-98  through  10-13-98;  in- 
terim   18146 

622.35  (e)(2)(l)  revised 10567 

622.36  Introductory  text  through 
(c)  redesignated  as  (b)  intro- 
ductory text  through  (3);  (a) 
added 67723 

622.37  Regulation  at  62  FR  47766 

eff.  date  extended 67715 

(d)(3)  revised 444 

(c)(1)  revised 10567 

622.38  (a)  revised;  (h)  added 10567 

(a)  revised;  (i)  added 38303 

622.39  (a)(2)(iv)   added;    (b)(l)(il) 

and  (V)  revised 67723 

(c)(lKii)  revised 8356 

(b)(l)(iii)  suspended;  (b)(l)(iv) 
added;    eff.    4-29-98   through 

10-13-98;  Interim 18147 

(a)(3)  added 38303 

622.40  (b)(3)(i)  introductory  text 
amended ; 10568 

(b)(3)(il)(B)  amended 38303 

622.41  (c).  (d)(1)  and  (3)  revised 
10568 

(h)  added .....18144 

(h)(2)  suspended;  (h)(3)  added; 
eff.  5-14-98  through  11-16-98 
27500 


'  (dK2)(il)  introductory  text  and 
(dK3)  revised;  (d)(4)  and  (5) 
added 38303 

622.42  (a)(l)(i)  revised 67723 

(c)(l)(i)  and  (2)(ii)  revised 8356 

(c)  introductory  text  amended 

10569 

(a)  suspended;  (g)  added;  eff.  in 

part  &-14-98  through  10-13-98 

and  4-14-98  through  10-13-98; 

interim 18147 

(a)  reinstated;  (a)(l)(i)(A)  and 

(B)  amended;  (g)  removed 45763 

622.43  (a)(5)  amended;  (e)  revised 
67723 

(a)(3)(i)  and  (11)  revised;  (c) 
added 10569 

622.44  (e)  revised 67723 

(a)(1)  introductory  text  added; 

(a)(l)(ill)  and  (2)(1)  revised; 
(b)(2)  amended ; 8356 

(a)(2)(ll)(B)  introductory  text 
revised 10569 

(aK2)(li)(A)(2)(i).  (b)(l)(l)  and 
(11)  introductory  text  amend- 
ed  10569 

Introductory  text  amended;  (c) 
revised;  eff.  12-14-98 38303 

622.45  (d)(2)  amended;  (h)  added 
10569 

622.48  (d)(1)  amended;  (c)  revised 

10569 

(1)  added 18144 

622  Appendix  A  amended 67723 

Appendix  D  amended;  eff.  5-14- 

98  through  11-16-98 27500 

630  Temporary  regulations 12687, 

23682,  41205 

630.1  (b)  revised 55361 

630.2  Amended .....55361 

630.4  (a)  revised 55361 

630.7  (c)  revised:  (bb)  and  (cc) 

added 55361 

630.21  Revised 55361 

630.23  (a)  and  (b)  amended 55362 

630.24  (a)  redesignated  as  (a)(1); 
(a)(2)  and  (b)(5)  added;  (b)(1), 
(2).  (3),  (c),  (d)(4)  and  (e)  re- 
vised  55362 

630.25  Heading  and  (a)(1)  revised; 

(b)  amended 55362 

644.5  Suspended;  eff.  3-27-98 
through  9-23-98;  interim 14033 

644.10  Added:  eff.  3-27-98  through 

9-23-98;  interim 14033 
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TfTLE  50  Chapter  Vl-Con. 

644.21  (a)  and  (d)  suspended;  (e) 
added;  eff.  3-27-98  through  9- 

23-98 14034 

648  Quotas 52275.  55362.  67754 

Temporary  regulations 64765 

Quotas 444,  3478,  13563,  23227,  40066 

Temporary  regrulations 2182,  27866, 

32998,  45763 

Technical  correction 2184 

Certification 11852 

648.2  Corrected 51381 

Amended 11593,  27484.  40377 

648.4  (c){2)(ili)(B)  corrected 51381 

(a)(3)(l)(B)(2)  removed; 

(a)(3)(l)(C),    (5)(1)(A)(2),    (C), 
(11)(A)(2),  (C).  (6)(i)(A)(2)  and 

(Ore  vised 63875 

(a)(1)  Introductory  text  revised 

11593 

(a>(4)(l)  added 27484 

(a)(5)(l)(B)(i),  (11)(B)(J). 
(6)(1)(B)(J)  and  (7)(i)(B)(i)  re- 
vised  32144 

648.10  (f)(2)  correctly  revised 51381 

(c)(5)  revised;  (f)(3)  added 11693 

(d)  and  (f)(3)(l)  revised 15329 

(f)(3)(li)  revised 42592 

648.13  (d)  added 63875 

648.14  (a)(89)  correctly  revised 52274 

(j)(9)  added 63875 

(u)(l)  revised 66310 

(a)(13),  (31)(ill),  (33).  (35),  (36), 

(37),  (47),  (55),  (b), 

ductory   text,    (d) 

tory  text,  (e),  (g) 

tory  text,  (t)  and 

vised;     (a)(31)(il) 

(a)(31)(iv),    (104)    and    (c)(22) 

through  (25)  added 11594 

(a)(110)  and  (111)  added;  in- 
terim  15326 

(a)(101),  (c)(7),  (10).  (24)  and  (25) 

revised;  (a)(112)  added 15330 

(a)(112)  correctly  designated 19850 

(a)(23),  (24).  (25)  and  (x)(l)(li) 
revised;  (a)(105)  through  (109) 
and    (113)    added;    (x)(l)(lll) 

amended 27484 

(a)(36)  and  (43)  revised 40377 

(a)(112)  and  (c)(2)(ll)  revised 42592 

(a)(97)  added;  eff.  8-28-98 
through  2-28-00 45940 

648.15  (b)(4)  added 27486 

648.17  Added 11595 

648.23  (a)  introductory  text  re- 
vised  1774 


(c)  Intro- 
Introduc- 
Introduc- 
(x)(4)  re- 
amended; 


648.53  (d)  revised 11695 

648.56  Added 45940 

648.57  Added;  interim 15326 

648.73  (d)  added 27486 

648.75  Introductory  text  added 27485 

648.76  Added 27486 

648.80  (d)(2)  and  (3)  revised;  (d)(5) 
added 7730 

Intro(^uctory  text  revised 11695 

(a)(5)(l)  and  (8)  revised 15330 

(a)(8)(i)  corrected 25416 

(b)(2)(iil)  revised;  (b)(9)  added 

40377 

(a)(8)(lv)(C)  and  (D)  revised 42692 

(a)(4)(l)(A)  revised 45966 

648.81  (a)(2)(li).   (b)(2)   introduc- 
tory     text.      (c)(2)(i)      and 
(f)(2)(ii)     revised;     (a)(2)(lii)         _ 
added 7730 

(a)(2)(i).  (c)(2)(il)  and  (f)(2)(ll) 

^    revised 11595 

(d).  (g).  (h)  and  (j)  revised;  (n) 

added » 15331 

(g)(l)(i)  corrected 25416 

648.82  (a)  revised 11696 

(k)(l)(ll)  revised 42692 

648.83  (a)(1)  introductory  text  re- 
vised  11695 

(b)(1)  revised 42692 

648.86  Introductory     text     and 
(b)(3)  added;  (b)(1)  heading. 

(1),  (11)  and  (2)  revised 11596 

-(a)(l)(i).  (11).  (b)  introductory 

text.   (1)  introductory  text. 

(1),     (11)     and     (3)     revised; 

(a)(l)(ili)  and  (b)(4)  added 16332 

Corrected 26416 

(b)(l)(ii)  introductory  text  and 

(A)  revised 42692 

648.87  Heading,  (a)  and  (b)  cor- 
rectly revised.. 52274 

(a)  introductory  text,  (l)(i)  and 

(11)  revised;  (a)(3)  added 15333 

(a)(l)(l)  corrected 19580 

648.100  (a)  revised 66310 

648.103  (c)  revised 63875 

(b)  revised 27868 

648.104  (a)(1)  revised;  (0  added 63876 

648.105  (a)  revised 27868 

648.142  Revised 27868 

648.143  (a)  amended „ 66310 

(a)  revised;  (b)  redesignated  as 

(c);  new  (b)  added 27868 

648.144  (a)(l)(l)  amended 66310 

648.145  (c)  amended 11160 

654.3  (d)  revised 44695 
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660  Restrictions 51381.  51814 

Fishery  management  measures 

53577,61700 

Inseason  adjustments 60788,  63876 

Specifications 419,  43324 

Technical  correction 10677 

Inseason  adjustments 17736 

Fishery  management  measures 

24970,  24973,  26250,  30147 

Temporary  regulations 32764 

Restrictions 36612,  42762,  45966 

Quotas 44409 

Announcement 46764 

660.12  Amended 20540 

Corrected , 29355 

Amended;  eff.  7-23-98  through 

lO-Si-QR  40379 

660.42  (a)(9)  and  (b)(5)  revised 20540 

(a)(l)(vi)  and  (13)  added;  eff.  7- 

23-98  through  12-31-98 40379 

660.45  (b)  revised 20540 

660.48  (a)(7)  revised;  (a)(8)  redes- 
ignated as  (a)(9);  new  (a)(8) 

added 20540 

(a)(7)  suspended;  (a)(10)  added; 
eff.  7-23-98  through  12-31-98 

40379 

660.50  (b)(2)  revised 20541 

(b)(4)  suspended;  (b)(5)  through 
(8)  added;  eff.  7-23-98  through 

12-31-98 40379 

660.68  Revised 35163 

660.302  Amended 34608 

Corrected 40067 

660.303  (c)  added 34608 

660.306  (h)  revised;  (x)  added 34608 

(y)  added;  eff.  7-1-98  through  1- 
4-99 36617 

660.323  (a)(2)  revised 38113 

660.333  (c)(1),  (2),  and  (d)  intro- 
ductory text  revised;  (c)(3), 
(4),  (f)(2)  and  (3)  redesignated 
as  (c)(4).   (5),   (f)(3)  and  (4); 

new  (c)(3)  and  (f)(2)  added 34608 

(c)(1)   amended;   (d)   introduc- 
tory text,  (f)(2)  and  (h)(2)(iii) 

revised 38114 

(cKl)  and  (d)  introductory  text 
corrected 40067 

660.336  Heading,  (a)(1),  (2),  (b)  in- 
troductory text,  (c)  heading 
and  (1)  revised:  (b)(3),  (d)  and 
(e)  added 38114 

660.350  Added;  eff.  7-1-98  through 

1-4-99 36617 

678  Temporary  regulations  ...14837,  41736 


Quotas 29355 

679  Reallocation 51609. 53973,  55539 

Temporary  regulations  ....52046. 53579, 
54397.  54592. 58688. 59623. 61457. 
63877.  63878.  64766.  67754.  68229 

Inseason  adjustments 52275 

Fishery  management  measures 

65622,65626 

Apportionment 66031 

Temporary  regulations 4600,  6110, 

6111,  6881,  9745.  9974,  10569,  11160. 
11629.  12415.  12416.  12688.  12697. 
12698,  13150,  16705,  17737,  19666, 
19850,  20541,  24984,  27869.  29670. 
30412.  30644,  31938,  32765,  34332, 
36193.  36863.  37071.  37507.  38340. 
38341.  38342,  38758—38760.  39035, 
39240,  39241.  39242,  39521,  40839. 
40840,  42281.  44595.  45765 

Speciflcatlons 12027.  30148 

Implementation 13798 

Quotas 14379 

Apportionment 12689.  18848 

Harvest  guidelines 30147 

679.1  (d)(2)  revised 59298 

(e)  re  vised 30398 

(h)  revised 38502 

679.2  Amended..; 63890.  66831 

Amended 8360, 11168,  13011.  30398. 

32145.  38502 

679.3  (g)  added 38502 

679.5  (1)(2)  revised 59299 

(l)(l)(iv)  revised 60669 

(c)(3)(li)(G)     and     (e)(2)(li)(F) 

added 63890 

(h)(2)(i)(C)  and  (ii)(F)  revised; 
(n)     added     (effective     date 

pending) 30399 

679.7  (g)(1)  revised 67760 

(b)  added 8360 

(d)  revised 30400 

(aK12)  revised 32145 

(h)  removed;   (1)  redesignated    ' 

as  (h) 38503 

679.20  (g)(5)(li)  revised 63890 

(a)(8)    redesignated    as    (a)(9); 

new  (a)(8)  and  (c)(6)  added 68228 

(b)(l)(ili)  and  (iv)  redesignated 
as  (b)(l)(lv)  and  (v);  new 
(b)(l)(ili)  added;  (c)(l)(ili), 
(2)(ii),  (3)(iii)  and  (f)(2)  re- 
vised  8360 

(cK5)  amended;  (1)  added 13011 

(a)(5)(ll)(B)  revised 31941 

(a)(9)  redesignated  as  (aXlO); 
new  (a)(9)  added 40192 
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TITLE  50  Chapter  Vl-Con. 

679.21  (e)(l)(ili)  through  (vl)  and 
(7)(iv)  through  (vil)  redesig- 
nated as  (e)(l)(iv)  through 
(vli)  and  (e)(7)(v)  through 
(vill);  (e)(3)(ii)(A).  (C)  and  (6) 

-  revised;  new  (e)(l)(ili)  and 
new  {7)(Iv)  added 

(e)(3)  through  (8)  redesignated 
as  (e)(4)  through  (9);  new 
(e)(3)  added;  new  (e)(7)(l)  re- 
vised   

(e)(3)(iv)(D)  revised 

(e)(l)(i)  introductory  text,  (11) 
introductory  text,  (e)(iii)  in- 
troductory text,  (iv)  through 
(vil)  and  (4)  through  (9)  re- 
designated as  (e)(l)(ii)  intro- 
ductory text,  (ill)  introduc- 
tory text,  (e)(iv)  introduc- 
tory text,  (v)  thorugh  (vill) 
and  (3)  through  (8);  (b)(2)(ii). 
(3),  new  (e)(l)(vlli),  (2),  new 
(3)(i)  and  new  (4Ki)  revised; 
new  (e)(l)(i)  introductory 
text  added;  new  (e)(l)(ii)  in- 
troductory text,  new  (ill)  in- 
troductory text,  (3)(i)  and 
(ii)(B)(2) 

(c)(1)  amended 

679.22  (c)  revised 

(h)  added 

(g)  removed 

679.23  (d)(1)  revised 

(e)(3)(i)  heading  and  (11)  head- 
ing revised;  (e)(3)(iv)  added 

679.24  (e)(2)(iv)  introductory  text 
ad  (A)  through  (D)  redesig- 
nated as  (e)(3)  introductory 
text,  and  (i)  through  (iv); 
(e)(1).  (2)(ii)  and  new  (3)  in- 
troductory text  revised'. 

679.26  (a),  (b)  and  (c)  redesig- 
nated as  (b),  (c)  and  (d); 
heading,  new  (b)(l)(xii),  (2) 
introductory  text,  (ill), 
(3)(ii).  (iv),  (V),  (c)(1).  (2),  (3) 
and  (d)(4)  revised;  new  (a) 
and  (b)(l)(xiv)  added 

(b)(l)(ii),  (V),  (vl).  (vill).  (xi). 
(xiii).  (2)(i),  (11),  (3)(i),  (ill), 
(c)(1),  (d)(1),  (2)  and  (3) 
amended 

679.27  Added 

(a)  and  (b)  revised 


66831 


..8361 
.11168 


.30401 
.32145 
.13011 
.30401 
.38502 
.11168 


.30401 


.11167 


.32145 


.32146 
.63890 
.65381 


679.28  Added  (effective  date  pend- 
ing in  part)  .• 5843 

(a)  revised;  (c),  (d)  and  (e) 
added 30401 

679.30  Revised    (effective    date 
pending) 30403 

679.31  Revised 8361 

Heading   and   (e)   revised;    (g)' 

added..... 30407 

679.32  Revised    (effective    date 
pending) 30407 

679.33  Removed 30409 

679.34  Removed 30409 

679.40  (a)(5)(ii)(B)  revised 59299 

679.42  (c)  revised 60669 

(c)(2)(iii)  corrected -. 6631 1 

(b)  revised 11167 

679.50  (i)(2)(xlv)(E)(4)  revised 60182 

(c)(l)(i),   (ii),   (3)  introductory 

text,  (d)(1)  and  (2)  revised 63891 

Heading,  (c)(l)(vi),  (vil). 
(i)(l)(i),  (ill),  (2)(xiv)  intro- 
ductory text,  (G)  and 
(j)(7)(iv)  revised; 

(h)(2)(i)(A)(4)  removed; 

(h)(2)(i)(A)(5)  redesignated  as 

(h)(2)(i)(A)(^) 67760 

(c)(2)(iv)  revised 11168 

Heading  revised;  (a)  amended; 
(c)(4),  (d)(4),  (h)(l)(l)(D)  and 

(E)  added 30409 

679.60—679.65    (Subpart    F)    Re- 
moved  38502 

679.64  Revised 68231 

679  Tables  1  and  3  amended 60670 

Appendix  A  added 5845 

Appendix  A  correctly  des- 
ignated  8361 

Tables  3  and  10  amended 11168 

Table  2  amended 13011 

Tables  10  and  11  amended 13012 

Table  11  revised 15335 

697.2  Amended;  interim 10155 

697.7  (c)  added;  interim 10155 

Corrected 14042 


Proposed  Rules: 


14 


64335 

Z!Z!Z!Z!!Z!Z3298y  38143,  45444 

17 52679,  54018,  54020.  54028.  55563. 

55774.  59334,  60676.  61953.  62276. 

63062.  64337,  64340,  64799,  64800. 

65237.  65783,  65787.  66325.  66583. 

67041.67324 

1418,  1948,  3301,  3863,  3877,  4207,  4608, 

10817,  13819,  13825,  14060,  14414, 


note:  Boldface  page  numbers  Indicate  1997  changes. 
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14641,  14885,  14892.  15142,  15152, 
15158,  15164,  15808,  15813,  15820, 
16217,  16218,  16294,  17350,  17981, 
26764,  27265,  28343,  28963,  29367, 
30453,  31400,  31691,  31693.  32635, 
33033,  33034,  33901,  34142,  35183, 
36994,  38803,  40389.  41624,  43129, 
43362,  43363,  43901,  44417,  45445, 

45446 

18..... 5340 

20.... 13748,  14415,  27548,  28343,  29518,  38700, 
40074,  40077,  41926,  43854,  45350 

21 15698,  39553,  44229 

23.. 64347 

4613 

32 53773 

40080 

36 13158 

100 66216 

7387,  40691,  43990 

216 55564,  61077 

39055,45213 

217 24148 

222 59335 

1807,  11482,  13832.  19468,  30455 

226 62741.  66584 

4212,  4615.  11482,  11750,  11774.  23710, 

30455 
227 54018,  66325 

..."!  isOT,  iim  117^!  117^^^^^  11798,  13832. 

19468,  23711.  30455,  33034 

229 65402 

42803 

285 54035.  63308 


16220,  17353,  20565 

300 1812,  3693.  11401,  11649,  34356,  34624 

424 16955 

425 66325 

600 55774. 59386.  65055,  66844. 67608 

4618,  11402,  12427,  15375,  24522,  26570, 

30455,  41995.  45993 

622 53278.  55205.  58703,  65056.  68246 

1813,  6004,  23711.  24522.  29688.  30174. 

30176.  30465,  34842.  43656 

630 54035.  63308 

31710,  44602,  45217 

642 53281 

644 54035.  63308 

17353,  19235.  20565 

648 53589.  54427.  55211.  55849.  60676. 

62543.  63064.  63309.  65055.  66844 

466.  2651.  6510.  6699.  6701.  9500.  9771. 

13028.  25442.  27256.  27550.  31713. 

34358,  35560,  40092,  43364,  44231, 

45793.  45993 

654 20162.  26765 

658 40253 

660.. 55212.  66049.  67610 

2195.  3532, 13833.  14675.  19878,  27035. 

29689,  30180,  31406,  35184,  38144, 

39064 

678 54035,  63308.  35661 

679 59844.  60060.  60682,  62545.  63690. 

65402.  65635,  65638,  65644.  67041 

2654,  5777.  8387,  10583.  13161,  15376, 

16223,  18863,  23261,  23712,  39065, 

41782 
697 18178 


Note:  BoUtoc*  pog*  numban  Indleal*  1997  chcmgM. 
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1997 
62  FR  Page 

51367-51591 Oct.  1 

51593-51757 2 

51759-52003 3 

52005-52224 6 

52225^2469 7 

52471-52651 8 

52653-52927 9 

52929-53221 10 

53223-53527 14 

53629-53710 15 

53711-53928 16 

53929-54338 17 

54339-54568 20 

54569-54756 21 

54757-55139 22 

55141-55327 23 

55329-55493 24 

55495-55724 27 

55725-56048 28 

56049-58620 29 

58621-58874 30 

58875-59273 31 

59275-59557 Nov.  3 

59559-59771 4 

59773-59990 5 

59991-60154 6 

60155-60449 7 

60451-«)635 10 

60637-60762 12 

60763-60993 13 

60995-61205 14 

61207-61432 17 

6143a-«1618 18 

61619-61896 19 

61897-62237 20 

62239-62494 21 

62495-62686 24 

62687-62944 25 

62945-63246 26 

63247-63439 28 

63441-63625 Dec.  1 

63627-63823 2 

63825-64130 3 

64131-64261 4 

64263-64509 5 

64511-64675 8 

64677-65003 9 

65005-65195 10 

65197-65308 11 

65309-65592 12 

65593-65739 15 

65741-65990 16 

65991-66250 17 

66251-66493 18 

66495-66811 19 

66813-66971 22 

66973-67256 23 


67257-67547 24 

67549-67692 29 

67693-68138 30 

68139-68530 31 

1998 
63  FR  Page 

1-137 Jan.  2 

139-397 5 

399-653 6 

655-1050  7 

1051-1320 8 

1321-1733 9 

1735-1887 12 

1889-2133 13 

2135-2304 14 

230&-2591 15 

2693-2871 16 

2873-3015 20 

3017-3246 21 

3247-3445 22 

3447-3633 23 

3636-3790 26 

3791-4160 27 

4151-4364 28 

4366-4562 29 

4653-6222 30 

6223-6445 Feb.  2 

5447-6720 3 

5721-6867 4 

5859-6043 5 

6045-6468 6 

6469-6626 9 

6627-6837 10 

6839-7056 11 

7067-7277 12 

727&-7637 13 

763&-8055 17 

8057-8340 18 

8341-8568 19 

8669-8833 20 

8835-9083 23 

9085-9397 24 

9399-9718 26 

9719-9923 26 

9926-10122  27 

10123-10287 Mar.  2 

10289-10490 3 

10491-10742 4 

10743-11097 5 

11099-11357 6 

1135»-11679 9 

11581-11818 10 

11819-11984 11 

11986-12381 12 

12383-12602 13 

12603-12975 16 

12977-13110 Vi 

13111-13327 18 

13329-13480 19 
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13481-13771 20 

13773-14018 23 

14019-14327 24 

14329-14599 25 

14601-14801 26 

14803-15068 27 

15069-15272 30 

15273-15738 31 

15739-16084 Apr.  1 

16085-16386 2 

16387-16668 3 

16669-16876 6 

16877-17047 7 

17049-17305 8 

17307-17665 9 

17667-17930 10 

17931-18115 13 

18117-18306 14 

18307-18815 15 

18817-19166 16 

19167-19378 17 

19379-19650 20 

19651-19793 21 

19795-20052 22 

20053-20294 23 

20295-20512 24 

20513-20684 27 

23195-23368 28 

23369-23642 29 

23643-24096 30 

24097-24381 May  1 

24383-24737 4 

24739-24910 5 

24911-25152 6 

25153-25386 7 

25387-25746 8 

25747-26061 11 

26063-26419 12 

26421-26709 13 

26711-26954 14 

26955-27192 15 

27193-27437 18 

27439-27661 19 

27663-27814 20 

27815-28215 21 

28217-28473 22 

28475-28888 26 

28889-29088 27 

29089-29337 28 

29339-29528 29 

29529-29932 June  1 

29933-30097 2 

30099-30364 3 

30365-30576 4 

30577-31096 5 

31097-31329 8 

31331-31589 :........ 9 

31591-31886 10 

31887-32107 11 

32109-32692 12 


32593-32699 15 

32701-32963 16 

32965-33230 17 

33231-33522 18 

33523-33832 19 

33833-34117 22 

34119-34254 23 

34255-34547 24 

34549-34775 25 

34777-35116 26 

35117-35498 27 

35499-35785 30 

35787-36149 July  1 

36151-36338 2 

36339-36539 6 

36541-36829 7 

36831-37057 8 

37059-37242 9 

37243-37474 10 

37475-37754 13 

37755-38071 14 

38073-38275 15 

38277-38549 16 

38461-38735 17 

38737-39013 20 

39015-39207 21 

39209-39474 22 

39475-39695 23 

39697-40006 24 

40007-40166 27 

40167-40356 28 

40357-40626 29 

40631-40807 30 

40805-41175 31 

41177-11385 Aug.  3 

41387-41706 4 

41707-41955 5 

41957-42199 6 

42201-42565 7 

42567-42679 10 

42681-43065 11 

43067-43285 12 

43287-43602 13 

43603-43866 14 

43867-44121 17 

44123-44361 18 

44363-44536 19 

44537-44772 20 

44773-44991 21 

44993-45166 24 

45167^5389 25 

45391-45659 26 

45661-15931 27 

45933-46155 28 

46157-46383 31 
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LSA 

List  of  CFR  Sections   Affected 


September  1998 

Title  1-16 

Changes  January  2, 1998 
through  September  30, 1998 

Title  17-27 

Changes  April  1,  1998 
through  September  30,  1998 

Title  28--41 

Changes  July  1,  1998 
through  September  30, 1998 

Title  42-50 

Changes  October  1,  1997 
through  September  30, 1998 


LSA-UST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regnlations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  BoMfoc*  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years.  Boldfac*  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  ft-om  this  publication  using  the  volume  number  (62  FR  for 
1997,  63  FR  for  1998)  and  the  page  number.  Example:  24727  in  bold  cite  as  62  FR 
24727.  For  your  convenience,  the  volume  number  has  been  included  in  the  Table 
of  Federal  Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  Issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  TlUes  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifles  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEk  to  the  daily  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Rob  Sheehan  was  Chief  Editor  of  the  LSA,  assisted  by  Brian  Swidal.  The  LSA 
was  prepared  under  the  direction  of  Raymond  A.  Mosley,  assisted  by  Jim  Hemp- 
hill. INQUIRIES,  telephone  202-523-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Rasrmond  A.  Mosley,  Director,  Office  of 
the  Federal  Register,  National  Archives  and  Records  Administration.  Washing- 
ton, DC  20408  or  e-mail  info@fedreg.nara.gov. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  CompM«  CFR  S«l) 


in* 

1, 2  (2  Reserved) 

3  (1997  Compaotion  and  Parts  100  arxJ  101) 
4 

5  PCRtK 

l-«99  .... 

700-1199 

1200-End,  6  (6  Reserved)  

7  Ports: 

1-26 

27-52  

6&-209 

210-299 

300-399 

40O-«99 

700-«99 ..i^. 

900—999 

1000-1199  ... 

1200-1599 

1600-1899  ; 

1900-1939 

1940-1949  

1950-1999  

2000-End 

8 

9  Ports: 

1-199 

200-End  

10  Ports: 

0-50 ... 

51-199 

200-499 

500-End  : 

1 1   

12  Ports: 

1-199  

200-219  ..: 

220-299 

300-499 

50(^599  

600-End  

13 

14  Ports: 

1-59 

60-139  

140-199  

200-1199 

120(^End „ 

15  Ports: 

(^299  

300-799 

800-End 


Stock  Numbor 


Pric« 


RevWon 
Dote 


(869-O34-00001-1)  5.00  sjan.  1. 

(869-O34-00002-9)  19.00  » Jan.  1. 

(869-034-00003-7)  7.00  «Jan.  1. 

(869-O34-000O4-5)  35.00  Jan.  1. 

(869-034-00005-3)  26.00  Jan.  1. 

(869-034-00006-1)  39.00  Jan.  1. 

(869-034-00007-0)  .: 24.00  Jan.  1. 

(869-034-00008-8)  30.00  Jan.  1, 

(869-034-00009-6)  20.00  Jan.  1, 

(869-034-00010-0)  44.00  Jan.  1. 

(869-O34-00011-8)  24.00  Jan.  1. 

(869-034-00012-6)  33.00  Jan.  1, 

(869-034-00013-4)  30.00  Jan.  1, 

(869-034-00014-2)  39.00  Jan.  1, 

(869-084-00015-1)  44.00  Jan.  1. 

(869-034-00016-9)  34.00  Jan.  1, 

(869-034-00017-7)  58.00  Jan.  1, 

(869-034-00018-5)  18.00  Jan.  1. 

(869-034-00019-3)  33.00  Jan.  1. 

(869-034-00020-7)  40.00  Jan.  1, 

(869-034-00021-6)  24.00  Jan.  1. 

(869-034-00022-3)  33.00  Jan.  1. 

» 

(869-034-00023-1)  40.00  Jan.  1, 

(869-034-00024-0)  33.00  Jan.  1. 

(869-034-00025-8)  39.00  Jan.  1. 

(869-034-00026-6)  32.00  Jan.  1. 

(869-034-00027-4)  31.00  Jan.  1. 

(869-034-00028-2)  43.00  Jan.  1. 

(869-034-00029-1)  19.00  Jan.  1. 

(869-03*-O0030-4)  17.00  Jan.  1. 

(869-034-00031-2)  21.00  Jan.  1. 

(869-034-00032-1)  39.00  Jan.  1. 

(869-O34-00033-9)  23.00  Jan.  1, 

(869-034-00034-7)  24.00  Jan.  1. 

(869-034-00035-5)  44.00  Jan.  1. 

(869-034-00036-3)  23.00  Jan.  1. 

(869-034-00037-1)  47.00  Jan.  1. 

(869-094-00038-0)  40.00  Jan.  1. 

(869-03*^)0039-8)  16.00  Jan.  1, 

(869-034-00040-1)  29.00  Jan.  1, 

(869-034-00041-0)  23.00  Jan.  1, 

(869-034-00042-8)  22.00  Jan.  1. 

(869-034-00043-6)  33.00  Jan.  1. 

(869-O34-00044-4)  23.00  Jan.  1. 


998 
998 

OQD 

nt%o 
.SfSfO 


998 
996 
998 
998 


1998 
998 
998 
998 
998 
998 
998 
998 
998 
998 

1998 
998 

998 
998 
998 
998 
998 

QQR 

.990 

998 
998 
998 
998 
998 
998 

998 
998 
998 
998 
998 


998 
998 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Comptottt  CFR  S«f) 


IWo 


Stock  NiwnlMr 


Prtc# 


16  Ports: 

0-999  (869-034-00045-2)  30.00 

1000-End  (869-034-00046-1)  33.00 

17  Ports: 

1-199  (86M)34-00048-7)  27.00 

200-239  (869-084-00049-6)  32.00 

240-End  (869-084-00050-9)  40.00 

18  Ports: 

1-399 (869-034-00051-7)  45.00 

400-End (869-034-00052-6)  13.00 

19  Ports: 

1-140  (869-084-00053-3)  34.00 

141-199 (869-084-00054-1)  33.00 

200-End  (869-084-00055-0)  15.00 

20Ports: 

1-399  (869-034-00056-8)  29.00 

400-499  (869-034-00057-6)  28.00 

500-End  (869-084-00058-4)  44.00 

21  Ports: 

1-99 (869-084-00059-2)  21.00 

100-169  (869-084-00060-6)  27.00 

170-199  (869-084-00061-4)  28.00 

200-299  (869-084-00062-2)  9.00 

300-499  (869-084-00063-1)  50.00 

500-599 (869-084-00064-9)  28.00 

600-799  (869-084-00065-7)  9.00 

800-1299 (86&-084-00066-5)  ^  32.00 

1300-End  (869-084-O0067-8)  12.00 

22Ports: 

1-299 (869-O84-00068-1) 41.00 

300-End  (869-034-00069-0)  31.00 

23  (869-034-00070-3)  25.00 

24Parts: 

0-199  (869-034-00071-1)  32.00 

200-499  (869-034-00072-0)  28.00 

500-699  (869-034-00073-8)  ........  17.00 

700-1699 (869-034-00074-6)  45.00 

1700-End  (869-034-00075-4) 17.00 

25  (869-034-00076-2)  42.00 

26  Ports: 

§§1.0-1-1.60 (869-034-00077-1)  26.00 

§§1.61-1.169  (869-084-00078-9)  48.00 

§§1.170-1.300 (86&-084-00079-7)  31.00 

§§1.301-1.400 (869-034-00080-1)  23.00 

§§1.401-1.440 (869-034-00081-9)  39.00 

§§1.441-1.500  (869-034-00082-7)  29.00 

§§1.501-1.640 (869-034-O0083-6)  27.00 

§§1.641-1.850 (869-034-00084-3)  32.00 

§§1.861-1.907  (8e9-034-000e&-l)  36.00 

§§1.908-1.1000 (869-034-00086-0)  35.00 

§§1.1001-1.1400  (869-084-00087-8)  38.00 

§§1.1401-End  (869-034-00088-O)  51.00 

2-29 (869-084-00089-4)  36.00 


R»vision 
Dot* 


Jan. 
Jan. 


Apr. 
Apr. 
Apr. 

Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apt. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


998 
998 


998 

998 
998 


998 


998 


OQfi 

.990 


998 


998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(ComprWng  a  CompMtt  CFR  S«l) 


UN* 


Stock  Number 


Pric* 


30-39 (869-034-00090-8)  25.00 

40-49 (869-034-00091-6)  16.00 

50-299 (869-O34-00092-4)  19.00 

300-499  (869-034-00093-2)  34.00 

500-599  (869-034-00094-1)  10.00 

600-End (869-034-00095-9)  9.00 

27PCHtK 

1-199  (869-034-00096-7)  49.00 

200-End  (869-034-00097-5)  17.00 

2S  Ports:. 

0-42  (869-034-00098-3)  36.00 

43-end (869-032-00099-9)  :,  30.00 

29  Ports: 

0-99 (869-034-00100-9)  26.00 

100-499 - (869-034-00101-7)  12.00 

500-899  (869-034-00102-6)  40.00 

900-1899 (86&-084-O0103-3)  20.00 

1900-1910  (§§1900  to  1910.999) (869-032-00104-9)  43.00 

1910  (§§1910.1000  to  end)  (869-032-00105-7)  ........  29.00 


(869-034-00106-8)  17.00 

(869-034-00107-6)  30.00 

(869-034-00108-4)  41.00 


(869-034-00110-6)  29.00 

(869-034-00111-4)  33.00 


1911-1925  

1926 

1927-End 

30  Ports: 

1-199  (869-034-00109-2)  33.00 

200-699  

700-End  

31  Ports: 

0-199 (869-034-00112-2)  20.00 

200-End (869-032-00113-8)  42.00 

32  Ports: 

1-39.  Vol.  I 15.00 

1-39,  Vol.  n  19.00 

1-39,  Vol.  m 18.00 

1-190  (869-034-00114-9)  47.00 

191-399 (869-032-00115-4)  51.00 

400-629 (869-034-00116-5)  33.00 

630-699 (869-032-00117-1)  22.00 

700-799 (869-032-00118-9)  28.00 

800-End  (869-032-00119-7)  27.00 

33PcKts: 

1-124  (869-032-00120-1)  27.00 

125-199  (869-032-00121-9)  36.00 

200-End (869-034-00122-0)  30.00 

34  Ports: 

1-299  (869-034-00123-«)  27.00 

300-399  (869-O32-O0124-3)  27.00 

400-End (869-032-00125-1)  44.00 

35  (869-032-00126^)  15.00 

36Ports 

1-199  (869-034-00127-1)  20.00 

200-299 (869-034-00128-9)  21.00 

300-End  (869-034-00129-7)  35.00 

37  (86^-032-00130-8)  27.00 


Rvvtsion 
Dal* 

Apr.  1, 1998 
Apr.  1. 1998 
Apr.  1. 1998 
Apr.  1, 1998 
Apr.  1. 1998 
Apr.  1.  1998 

Apr.  1.  1998 
«Apr.  1,  1997 

July  1. 1998 
July  1, 1997 


July 
July 
July 
July 
July 
July 
July 
July 
July 


1,1996 
1.1996 
1.1998 
1,1998 
1.1997 
1.1997 
1.1998 
1.  1998 
1.1998 


July  1.  1998 
July  1.  1998 
July  1.  1998 

July  1.  1998 
July  1,  1997 


a  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 


1.1964 
1.1984 
1,  1964 
1.1998 
1,1997 
1.1996 
1.1997 
1.1997 
1.1997 


July  1.  1997 
July  1. 1997 
July  1. 1996 

July  1, 1996 
July  1.  1997 
July  1. 1997 
July  1. 1997 

July  1. 1998 
July  1. 1996 
July  1. 1998 
July  1. 1997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH-Continued 
(ComprMng  a  Comptot*  CFR  S«() 


Stock  Number 


36  Ports: 

0-17 .„' (86&-fl84-00131-9) 

18-End  (869-032-00132-4) 

39  (869-084-00133-5) 

40  Ports: 

1^9 (869-034-00134-3) 

50-51  (86^-034-00135-1) 

52  (52.01^2.1018) (869-082-00136-7) 

52  (52.1019-End) (869-084-00137-8) 

53-59  (869-034-00138-6) 

60  (869-082-00139-1) 

61-62 (86W)82-00140-6) 

63-71  (869-032-00141-3) 

64-71  (869-084-00142-4) 

72-80  (869-032-00142-1) 

81-86  (869-032-00143-0) 

86  (869-082-00144-8) 

87-135 (869-032-00146-6) 

136-149  : (869-032-00146-4) 

150-189  (86^082-00147-2) 

190-259  (869-032-00148-1) 

260-265  (869-082-00149-8) 

266-299  (869-082-00150-2) 

300-399  (869-082-00151-1) 

400^24  (869-082-00152-9) 

425-699  (869-082-00153-7) 

700-789 (869-032-00154-5) 

790-Encl (869-084-0016ft-4) 

41  Choptora: 

1, 1-1  to  1-10 

1, 1-11  to  Appendix,  2  (2  Reserved)  

3S  

7 

8 

9  

10-17  

18.  Vol.  I.  Parts  1-5 

18.  Vol.  n.  Parts  6-19 

18,  Vol.  m.  Parts  20-52 

19-100 

1-100 (868-034-00157-2) 

101  „ 


Pile* 


34.00 
38.00 
23.00 

31.00 
24.00 
27.00 
33.00 
17.00 
62.00 
19.00 
57.00 
11.00 
35.00 
32.00 
50.00 
40.00 
35.00 
32.00 
22.00 
29.00 
24.00 
27.00 
33.00 
40.00 
38.00 
22.00 

13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

13.00 


(869-032-00157-0)  36.00 


102-200  (869-034-00158-9) 

201-End  (869-082-00158-6) 

42  Ports: 

1-399 (869-O32-00160-0) 

400^29  (868-082-00161-8) 

430-End  (869-082-00162-6) 

43  Ports: 

1-999  (868-032-00163-4) 

1000-6nd (869-032-00164-2) 


16.00 
15.00 

32.00 
36.00 
50.00 

31.00 
50.00 


Revision 
Date 


July  1, 1998 
July  1, 1997 
July  1. 1998 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
«July 
July 
July 
July 

sjuly 

sjuly 

3  July 

sjuly 

3  July 

sjuly 

3  July 

3  July 

3  July 

3  July 

3  July 

July 

July 

July 

July 


1,1998 
1,1998 
1.1997 
1,1998 
1,1998 
1.  1997 
1,1997 
1.1997 
1,1998 
1,1997 
1.1997 
1,1997 
1.1987 
1.1997 
1,1997 
1,1997 
1,1997 
1,1997 
1,1997 
1.  1996 
1.1997 
1.1997 
1,1998 

1,1984 
1,1984 
1,  1884 
1.  1884 
1,1884 
1.1984 
1,1984 
1,1984 
1,1984 
1.1984 
1.1984 
1.1998 
1.1997 
1.1998 
1,1987 


45  Ports: 


(869-O32-00165-1)  31.00 


Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1, 1997 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Ck}ntinued 
(Comprising  a  Complete  CFR  Set) 


TNIe 


Stocic  Number 


1-199  (869-032-00166-9)  30.00 

200-499  (86^-032-00167-7)  18.00 

500-1199 (869-032-00168-5)  29.00 

1200-End  (869-032-00169-3)  39.00 

46Pafts: 

1-40  (869-032-00170-7)  26.00 

41-69  (869-032-00171-5)  22.00 

70-89 (869-032-00172-3)  11.00 

90-139 (869-032-00173-1)  27.00 

140-155 (869-032-00174-0)  15.00 

156-165 (869-032-00175-8)  20.00 

166-199  (869-032-00176-6)  26.00 

200-499  (869-032-00177-4)  21.00 

500-End  (869-032-00178-2)  17.00 

47  Parts: 

0-19 (869-032-00179-1)  34.00 

20-39  (869-032-00180-4)  27.00 

40-69 (869-032-00181-2)  23.00 

70-79  (869-032-00182-1)  33.00 

80-End  (869-032-00183-9)  43.00 

48CtKipters: 

1  (Parts  1-51)  (869-O32-00184-7)  53.00 

1  (Paxts  52-99) (869-032-00185-5)  29.00 

2  (Parts  201-299) (869^)32-00186-3)  35.00 

3-6 (869-032-00187-1)  29.00 

7-14 (869-032-00188-0)  32.00 

15-28  (869-032-0018&-«)  33.00 

29-End (869-032-00190-1)  25.00 

49  Ports: 

1-99  (869-032-00191-0)  31.00 

100-185  (869-032-O0192-8)  50.00 

186-199  .-. (869-032-00193-6)  11.00 

200-399 (869-032-00194-4)  43.00 

400-999 (869-032-00195-2)  49.00 

1000-1199  (869-032-00196-1)  19.00 

1200-End (869-032-00197-9)  14.00 

50  Ports: 

1-199  (869-032-00198-7)  41.00 

200-599  (869-032-00199-5)  22.00 

600-End  ; (869-032-00200-2)  29.00 


Revirion 

Dole 

Oct. 

1997 

Oct. 

199*/ 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

199*/ 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

199*; 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

Oct. 

1997 

CFR  Index  ond  Findings  Aids (869-034-00049-6)  46.00  Jan.  1, 1998 

Complete  1998  CFR  set 951.00  1998 

Microflctie  CFR  EdHion: 

Subscription  (mailed  as  issued)  247.00  1998 

Individual  copies 1-00  1998 

Complete  set  (one-time  mailing)  247.00  1997 

Complete  set  (one-time  mailing)  264.00  1996 

^Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 


8 

The  July  1, 1985  edition  of  32  CFR  Parts  1  to  189  contains  a  note  only  for  Parts  1 
to  39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  Parts  1 
to  39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 
parts. 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1  to  100  contains  a  note  only  for 
Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  Chap- 
ters 1  to  49,  consult  the  11  CFR  volumes  issued  as  of  July  1, 1984,  containing  those 
chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  to  March  31, 1997.  The  CFR  volume  issued  April  1, 1990,  should  be  retained. 

*No  amendments  were  promulgated  during  the  period  October  1, 1995  to  Septem- 
ber 30. 1996.  The  CFR  volume  issued  October  1, 1995  should  be  retained. 

6No  amendments  to  this  volume  were  promulgated  during  the  period  July  1, 1996 
to  June  30,  1997.  The  volume  issued  July  1, 1996,  should  be  retained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  firom  8:00  a.m.  to 
4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 
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Other  Rekated  PublicaHons 


Title  Price 

Federal  Register: 

Yearly  subscription  (with  FR  Index 

andLSA)  607.00 

Yearly     subscription     (without     FR 

Index  andLSA) 555.00 

Individual  copies 8.00 

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription  27.00 

Federal  Register  Index: 

Yearly  subscription  25.00 

CFR  Index  and  Finding  Aids 45.00 


Revision  Date 


daily 


1997 


TITLE 

No  a 
publisl 
since  J 


The  1 
gaps  i 
regulaf 


Execul 

Apr.  3, 
PL 

Dec.  9, 
PL 

July  2, 

PL 

Revo 


Com 
July  2, 

PL 
Oct.  29 

PL 
Nov.  25 

PL 
Apr.  le 

PL 
Apr.  18 

PL 
Oct.  18 

PL 
Oct.  22 

PL 
Dec.  14 

PL 
Dec.  11 

PL 
Jan.  2S 

PL 
Feb.  18 

PL 
July  1, 

PL 
July  1( 

PL 
July  2^ 

PL 
Oct.  22 

PL 


SEPTEMBER  1998  11 

CHANGES  JANUARY  2.  1998  THROUGH  SEPTEMBER  30.  1998 


TITLE  1 -GENERAL  PROVISIONS 

No  amendments  to  1  CFR  have  been 
published  in  the  FEDERAL  REGISTER 
since  January  1,  1998. 

TITLE  2-[RESERVED] 

The  term  "reserved"  is  used  to  fill  in 
gaps  in  CFR  numbering.  There  is  no 
regulatory  text  to  this  title. 

TITLE  3-THE  PRESIDENT 
Presidential  Documents 

Executive  Orders 

Apr.  3,  1847  Revoked  In  part  by 

PL0  7353 42061 

Dec.  9.  1852  Revoked  in  part  by 

PL0  7353 42061 

July  2,  1910  Revoked  in  part  by 

PLO  7324 17014 

Revoked  in  part  by  PLO  7326 

19745 

Corrected 24189 

July  2,  1910  Revoked  in  part  by 

PLO  7332 ....30250 

Oct.  29,  1910  Revoked  in  part  by 

PLO  7310 25231 

Nov.  23,  1911  Revoked  in  part  by 

PLO  7332 30250 

Apr.  16,  1912  Revoked  in  part  by 

PLO  7324 17014 

Apr.  19,  1912  Revoked  in  part  by 

PLO  7330 26516 

Oct.  18,  1912  Revoked  in  part  by 

PLO  7352 41862 

Oct.  22,  1912  Revoked  in  part  by 

PLO  7324 17014 

Dec.  14,  1912  Revoked  in  part  by 

PLO  7352 41862 

Dec.  17,  1912  Revoked  in  part  by 

PLO  7324 17014 

Jan.  29,  1913  Revoked  in  part  by 

PLO  7324 17014 

Feb.  18,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  1,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  10,  1913  Revoked  in  part  by 

PLO  7324 17014 

July  24,  1913  Revoked  in  part  by 

PLO  7330 26516 

Oct.  22,  1913  Revoked  in  part  by 

PLO  7324 17014 


Jan.  13,  1914  Revoked  In  part  by 

PLO  7324 17014 

Feb.  25,  1914  Revoked  in  part  by 

PLO  7324 17014 

Revoked  by  PLO  7355 45860 

Mar.  21,  1914  Revoked  in  part  by 

PLO  7330 26616 

Apr.  21,  1914  Revoked  in  part  by 

PLO  7324 17014 

Feb.  11,  1915  Revoked  in  part  by 

PLO  7338 30774 

Feb.  23,  1915  Revoked  in  part  by 

PLO  7324 17014 

May  4,  1915  Revoked  in  part  by 

PLO  7317 7824 

Sept.  1,  1915  Revoked  in  part  by 

PLO  7324 17014 

Feb.  19,  1916  Revoked  in  part  by 

PLO  7330 26516 

Aug.  2,  1916  Revoked  in  part  by 

PLO  7330 26516 

Oct.   13,   1916  Revoked  by  PLO 

7334  29426 

Aug.  16,  1917  Revoked  by  PLO 

7350 41587 

Dec.  12,  1917  Revoked  by  PLO 

7327 29426 

Feb.  25,  1919  Revoked  in  part  by 

PLO  7330 26516 

Oct.  27.  1920  Revoked  in  part  by 

PLO  7330 26516 

Apr.  17,  1926  Revoked  in  part  by 

PLO  7332 30250 

Modifled  and  revoked  in  part 

by  PLO  7356 45858 

Mar.  9,  1927  Revoked  in  part  by 

PLO  7330 26516 

Feb.  14,  1933  Revoked  in  part  by 

PLO  7330... 26516 

Mar.  3,  1933  Revoked  in  part  by 

PLO  7330 26516 

Nov.  16.  1933  Revoked  in  pajt  by 

PLO  7330 26516 

June  15,  1934  Revoked  in  part  by 

PLO  7330 26516 

1819  .See  Department  of  the  Inte- 
rior notice  of  June  8, 1998 32676 

5327  See  Bureau  of  Land  Manage- 
ment notice 46803 

9080  Amended  by  EO  13062 26709 

9981  See  Proclamation  7108 38073 

10692  See  EO  13082 26709 

11478  Amended  by  EO  13087 30097 

11690  See  by  EO  13087 30097 

11958  Amended  by  EO  13091 36153 

12106  See  EO  13087 30097 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  2.  1998  THROUGH  SEPTEMBER  30.  1998 


TITLE  3     Executive  Orders— Con. 

12163  Amended  by  EO  13091 36153 

12377  See  EO  13082 26709 

12473  See  EO  13086 30065 

12484  See  EO  13086 30065 

12550  See  EO  13086 30097 

12586  See  EO  13086 30097 

12656  Amended  by  EO  13074 7277 

12708  See  EO  13086 30097 

12767  See  EO  13086 30097 

12808  See  Notice  of  May  28,  1998 

29627 

12810  See  Notice  of  May  28.  1998 

29527 

12831  See  Notice  of  May  28, 1998 

29527 

12843  See  EO  13101 49643 

12845  See  EO  13101 49643 

12846  See  Notice  of  May  28,  1998 
29527 

12856  See  EO  13101 49643 

12865  See  EO  13098 44771 

See  Notice  of  Sept.  23.  1998 51509 

12873  Revoked  by  EO  13101 49643 

12888  See  EO  13086 30097 

12902  See  EO  13101 49643 

12934  See  Notice  of  May  28,  1998 

29527 

12936  See  EO  13086 30097 

12938  Amended  by  EO  13094 40801 

12947  See  Notice  of  Jan.  21, 1998 

3445 

Amended  by  EO  13(»9 45167 

12957  See  Notice  of  Mar.  4,  1998 

11099 

12959  See  Notice  of  Mar.  4,  1998 
11099 

12960  See  EO  13086 30097 

12969  See  EO  13101 ■. 49643 

13010  Amended  by  EO  13077 12381 

13031  5ee  EO  13101 49643 

13035  Amended  by  EO  13092 40167 

13038  Amended  by  EO  13102 49643 

13059  See  Notice  of  Mar.  4,  1998 

11099 

13061  Amended  by  EO  13093 40367 

See  Proc.  7112 41949 

13069  See  Notice  of  Sept.  23,  1998 

61609 

13072 ...6041 

13073 ..6467 

13074 7277 

13075 ....9085 

13076 9719 

13077 ..12381 


13078. 
13079. 


.13111 
.17309 


13080  17667 

Amended  by  EO  13080 40367 

See  Proc.  7112 41949 

3081 24386 

3082 26709 

3083 27651 

See  EO  13084 27655 

Suspended  by  EO  13096 42665 

3084 «, 27655 

See  EO  13083 27661 

3085 29335 

3086 30066 

3087 30097 

3088 32109 

3089 .32701 

3090 36151 

3091 ., 36163 

3092 40167 

3093 40367 

See  Proc.  7112 41949 

3094 40803 

3096 42565 

3096 ; 42681 

3097 43065 

3098 44771 

See  Notice  of  Sept.  23, 1998 61609 

3099 45167 

3100 45661 

3101 49643 

3102 62126 

Proclamationt 

6641  Modified  by  Proc.  7113 41961 

7062 ; 2871 

7063 3243 

7064 3246 

7065 4553 

7066 5717 

7067 6719 

7068 10289 

7069 10487 

7070 10489 

7071 10741 

7072 11983 

7073 ;; 12973 

7074 12976 

7075 16386 

7076 : 16667 


7077. 
7078. 
7079. 
7080. 


.16876 
.17307 
.18111 
.18116 


7081 18811 

7082 19167 

7083 19796 

7084 20061 
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.17667 
.40357 
.41949 
.24385 
.26709 
.27651 
.27655 
.42565 
.27655 
.27651 
.29335 
.30065 
.30097 
.32109 
.32701 
.36151 
.36153 
.40167 
.40357 
.41949 
.40803 
.42565 
.42681 
.43065 
.44771 
.51509 
.45167 
.45661 
.49643 
.52125 


41951 
..2871 
..3243 
..3245 
..4553 
..5717 
..5719 
10289 
10487 
10489 
10741 
11983 
12973 
12975 
16385 
16667 
16875 
17307 
18111 
18115 
18811 
19167 
19795 
20051 


7085 20293 

7086 20511 

7087 23369 

7088 ^4383 

7089 25145 

7090 25147 

7091 25149 

7092 25151 

7093 , 26415 

7094 26711 

7095 27191 

7096 27663 

7097 27813 

7098 28887 

7099 28889 

7100 30099 

7101 30101 

7102 30103 

7108 • 30859 

7104 31591 

7105 33229 

7106 33833 

7107 36531 

7108 ; 38073 

7109 39475 

7110 40853 

7111 .....40855 

7112 41949 

7113 41951 

7114 : , 42563 

7115 43061 

7116 45165 

7117 45931 

7118 49261 

7119 49263 

7120 49411 

7121 49815 

7122 49817 

7123 ; 50449 

7124 50469 

7125 50739 

7126 50743 

7127....: 52129 

Adminislrcitive  Orders 

Memorandums: 

March  5, 1998 ; 12377 

June  1. 1998 31885 

July  8,  1998 38277 

Notices: 

Jan.  2, 1998 653 

Jan.  21. 1998 3445 

Feb.  25. 1998 9923 

Mar.  4, 1998 11099 

May  18, 1998 27661 


May  28,  1998 29527 

May  30, 1998 30363 

July  28. 1998 ; 41175 

Aug.  13, 1998.... 44121 

Sept.  23, 1998 51509 

Presidential  Determinations: 

No.  96-7  of  Dec.  27.  1995  See  No- 
tice of  May  28. 1998 29527 

No.  98-9  of  Jan.  6. 1998 3635 

No.  98-10  of  Jan.  12, 1998 3447 

No.  98-12  of  Jan.  28, 1998 6469 

No.  98-13  of  Jan.  30, 1998 5857 

No.  98-14  of  Feb.  9, 1998 9399 

No.  98-15  of  Feb.  26. 1998 12937 

No.  98-16  of  Mar.  4. 1998 13109 

No.  98-17  of  Mar.  9, 1998 14329 

No.  98-18  of  Mar.  9, 1998 14331 

No.  98-19  of  Mar.  13, 1998 14019 

No.  98-20  of  Apr.  3,  1998 18815 

No.  98-21  of  Apr.  18, 1998 26419 

No.  98-22  of  May  13, 1998 27665 

No.  98-23  of  May  23,  1998 30365 

No.  98-24  of  May  29, 1998 31879 

No.  98-25  of  May  30, 1998 31881 

No.  98-26  of  June  3,  1998 32705 

No.  98-27  of  June  3. 1998 32707 

No.  98-28  of  June  3, 1998 32709 

No.  98-29  of  June  3, 1998 32711 

No.  98-30  of  June  15. 1998 342,55 

No.  98-31  of  June  19. 1998 36149 

No.  98-33  of  July  15,  1998 39695 

No.  98-34  of  Sept.  9,  1998 50453 

No.  98-35  of  Sept.  9,  1998 50455 

TITLE  4-ACCOUNTS 

No  amendments  to  4  CFR  have  been 
published  in  the  Federal  Register 
since  January  1, 1996. 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapfer  I— Office  of  Personnel 
Management  (Parts  1—1199) 

251.101  (f)  revised 2306 

293.403  (b)(3)  amended 43867 

317.901  (c)(2)  revised;  interim 34258 

330  Authority  citation  revised 41387 

330.1101—330.1106     (Subpart     K) 

Added;  interim 41387 

335.103  (cX3)(vli)  added;  interim 

34258 
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TITLE  5     Chapter  l-Con. 

351.506  Regulation  at  62  FR  10682 

confirmed 26422 

351.606  Regulation  at  62  FR  10682 

confirmed 26422 

351.608  Regulation  at  62  FR  10682 

confirtned 26422 

351.701  (c)(3)  revised 32594 

351.801  (a)(2)  revised 32594 

351.802  (a)(1)  revised 32595 

410.302  (f)  added 43867 

410.501  (a)  amended 16877 

532.201—532.285  (Subpart  B)  Ap- 
pendix C  amended;  interim 
6472 

Appendix  B  amended;  interim 

15089 

551.104  Corrected 2304 

551.206  Corrected 2304 

551.208  (c)  heading  corrected 2304 

575.305  (d)  added;  interim 34121 

581  Authority  citation  revised 14757 

581.101  Revised 14757 

581.102  (d).  (e)  and  (f)  revised;  (k) 
added 14757 

581.103  (a)(27).   (28).   (b)(14).   (15) 
and  (c)  revised;  (a)(29),  (bK16) 

and  (17)  added 14758 

581.104  (j)  removed;  (k)  redesig- 
nated as  (j) 14758 

581.105  (a)  revised 14758 

581.202  (a)  and  (b)  revised 14758 

581.303  (a)  revised 14759 

581.305  (d)  and  (e)  revised 14759 

581.402  Revised 14759 

581.501  Revised 14759 

581  Appendix  A  revised 14759 

Appendix  B  revised 14777 

Appendixes  A  and  B  corrected 

34777 

582.305  (c)  and  (g)  revised;  (m) 

added ..14787 

582.402  (a)  revised 14788 

582.501  Revised 14788 

733  Revised 4558 

831  Authority  citation  revised 9401, 

17049 
831.108         Suspended         6-1&-98 

through  10-1-99;  interim ;.32596 

831.114      Added;       eff.       6-15-98 

through  10-1-99;  interim 32696 

831.201  (b)(1)  revised 9402 

831.1203  (a)(5)  revised 17049 

831.1204  Revised 17049 

842  Authority  citation  revised :.9402 

842.105  (b)  revised 9402 


842.205    Suspended;    eff.    6-1&-98 

through  10-1-99;  interim 32597 

842.213      Added:       eff.       6-15-98 

through  10-1-99;  interim 32597 

844  Authority  citation  revised 17050 

844.201  (a)  and  (c)  revised 17050 

846  Heading  and  authority  cita- 
tion revised 33233 

846.701-«46.726       (Subpart       G) 

Added 33233 

870  Authority  citation  revised 9402 

870.301  (c)  added 9402 

880  Added 10291 

890.101  (a)  amended 28891 

890.102  (g)  added 9402 

(cX4)  removed;  (c)(5)  through 

(8)     redesignated     as     (c)(4) 

through  (7) 28891 

890.303  (b)  revised 28891 

890.501  (a)  and  (b)  revised;  in- 
terim  45934 

Chapter  II— Merit  Systems  Protec- 
tion Board  (Parts  1200-1299) 

1201.3  Regulations  at  62  FR  17044 

and  17045  confirmed 41179 

1201.31  (d)  revised 35500 

1201.37  Regulation  at  62  FR  17045 

confirmed 41179 

1201.41  (b)(7)  revised 35500 

1201.55  Regulation  at  62  FR  17045 

confirmed 41179 

1201.111  Regulation  at  62  FR 
17045  confirmed;  (b)(6)  re- 
vised....  41179 

1201.112  Regulation  at  62  FR 
17045  confirmed 41179 

1201.121—1201.148     (Subpart     D) 

Regulation  at  62  FR  48451 42686 

1201.125  (c)(2)  amended 42686 

1201.134  (b)  amended 42686 

1201.136  (b)  revised 42686 

1201.157  Amended 41179 

1201.163  Removed 41179 

1201.183  (a)(4)  and  (b)(3)  amended 

41179 

1201.201—1201.205  (Subpart  H)  Re- 
vised  41179 

1209.3  Regulation  at  62  FR  17048 
confirmed 41181 

1209.4  Regtilation  at  62  FR  17048 
confirmed 41181 

1209.13  (Subpart  E)  Regtdation  at 

62  FR  17048  confirmed 41181 
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Chapter  III— Office  of  Manage- 
ment and  Budget  (Parts 
1300-1399) 

1303  Authority  citation  revised 

20514 

1303.2  Revised 20514 

1303.3  Revised 20514 

1303.10  Revised 20514 

1303.20  Revised 20515 

1308.30  (d)  and  (e)  revised 20515 

1303.40  (f)  revised 20515 

1303.60  (d)  concluding  text  des- 
ignated as  (d)(3):  (c)  and  new 
(dX3)  revised 20515 

Ctiapter  VI— Federal  Retirement 
Ttirift  Investment  Board  (Parts 
1600-1699) 

1605."2  (c)(5)  revised;  interim 4366 

(c)(5)  revised 24380 

1605.4  (cXD  revised;  interim 4366 

(cXD  revised 24381 

1631  Authority  citation  revised 

41708 

1631.4  (a)  revised 41708 

1631.6  (f)  and  (g)  added 41708 

1631.8  Revised 41708 

1631.10  Revised 41708 

1631.11  (a)(4)  amended 41708 

1631.13  (c)  amended 41709 

1631.14  (a)  and  (b)  amended.. 41709 

1631.18  Revised 41709 

1655.18  (f)  added 45391 

CtKipter  XIV-Federal  Labor  Rela- 
tions AuttK>rlty.  (general  Coun- 
sel of  ttie  Federal  Labor  Rela- 
tions AuttKXity  and  Federal 
Service  Impasses  Panel  (Parts 
2400-2499) 

2420  Authority  citation  revised 
46158 

2420.1  Introductory  text  revised 
46158 

2421  Authority  citation  revised 
46158 

2421.2  (a)  revised : 46158 

2421.14  Revised 46158 

2422  Authority  citation  revised 
46158 

2422.34  (b)  revised 46158 

2423  Authority  citation  revised 
46158 


2423.41  (c)  revised 46158 

2470  Authority  citation  revised 

46159 

2470.1  Revised 46159 

2470.2  (a)  revised 46159 

Ctiapter  )(VI— Office  of  Govern- 
ment Etttics  (Parts  2600-2699) 

2610.102  Amended 13116. 

2610.105  (b)(4)  and  (5)  amended; 
(b)(6)  added 13116 

2610.106  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b)  added; 

new  (d)  revised 13116 

2610.107  (b)  amended 13116 

2610.108  Heading  revised;  (a)  and 

(b)  amended 13116 

2610.201  (a)  and  (b)  introductory 

text  revised;  (f)  amended 13116 

2610.204  (a)  revised;  (c)  amended 

13116 

2634.302  (aX2)  revised  and  stayed 

43068 

2634.601  (c)  removed;  (d)  redesig- 
nated as  (c) 43068 

2634.906  Amended 15274 

2636  Heading  revised 43068 

2636.101  Revised 43068 

2636.102  (a)  amended 43068 

2636.103  (a)(2)(i)  revised 43068 

2636.104  (a)  amended;  (c)  and  (d) 
removed 43068 

2636.201—2636.205  (Subpart  B)  Re- 
moved  43069 

2636.302  Introductory  text 
amended;  (a)  and  (b)  removed 
43069 

2636.303  (bX7)  revised;  (c)  con- 
cluding text  amended 43069 

Ctiapter  )0(V— Department  of  ttie 
Interior  (Part  3501) 

Chapter  XXV  Regulation  at  62 

FR  53718  confirmed 34258 

3501.101  (bX3)  removed;  (bX4)  and 
(5)  redesignated  as  (bX3)  and 
(4) 34259 

3501.104  Heading  correctly  re- 
vised  20447 

3501.105  (bX4XiiXE)  amended 34259 

3502.104  (a)  corrected 18501 
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TITLE  5 
Chapter  XLVII-Federal  Trade 
Commission  (Part  5701) 

5701  Authority  citation  revised 

43070 

5701.102  Added 43070 

Proposed  Rules: 

293 15787 

300 13564 

351 26531,  43640 

410 15787 


430. 
532. 
534. 


.19411 
.34134 
.19411 


550 18850.  35543.  39651 

630 43325 

890 446.  46180 

930 8874 

1315 33000 

1631 29672 

1655 29674 

2400—2499  (Chap.  XIV) 16141 

2420 35882 

2421 35882,45013 

2422 35882,45013 

2423 35882 

2424 19413,48130 

2429 19413,45013 

2470 35882 

2472 35882 

2635 41476,45415 

TITLE  6~[RESERVED] 

The  term  "reserved"  is  used  to  fill  in 
gaps  in  CFR  numbering.  There  is  no 
regulatory  text  to  this  title. 

TITLr7-AGRICULTURE 

Subtitle  A— Office  of  ttie  Secretary 
of  Agriculture  (Parts  0—26) 

2.28  (b)(17)  added 11101 

2.57  Heading  and  (a)  introduc- 
tory text  revised 35787 

6.25  (b)(l)(i)  and  (ii)  suspended 13481 

6.20—6.36   (Subpart)   Appendix  3 

amended 5233 

Appendixes  1.  2  and  3  revised 

20517 

11.1—11.14  Designated  as 
11.1—11.14  (Subpart  A);  head- 
ing added 44773 

11.20—11.22  (Subpart  B)  Added 44773 


11,30—11.33  (Subpart  C)  Added 44774 

25  Revised;  interim 19114 

Ctiapter  i— Agricultural  Mariceting 
Service  (StarKlards,  inspections, 
Mariceting  Practices),  Depart- 
ment (^  Agriculture  (Parts 
27-209) 

28.901—28.917    (Subpart    D)    Au- 
thority citation  revised 33237 

28.909  (b)  revised 33237 

28.910  (a)  revised 33237 

28.911  (a)  amended 33237 

29  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

29.8001  Table  amended 29529 

31  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

32  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

36  Regulations  at  62   FR  43430 

confirmed 35502 

51  Regulations  at  60  FR  62172 
confirmed..,, 35502 

51.21  Revised , 15277 

51.38  Revised 15277 

51.490  Revised;  interim .20522 

52  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

52.21  Amended ........50746 

52.38  Table  H  amended 50747 

52.42  Amended 50746 

52.60  Amended 50746 

52.51  (c)(1),  (2)  and  (d)(1)  amended 
50746 

53  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35502 

54.27  (a)  and  (b)  amended 32966 

56  Heading  revised 13330 

Regulations  at  62  FR  43430  con- 
firmed  35502 

56.17  (a)(2)  and  (3)  removed;  new 

(a)(2)  through  (5)  added 13330 

56.36  Revised 13330 

56.37  Amended 13331 

56.40  (a)  revised 13331 

56.46  Revised ;. 52133 

56.47  Revised 52133 

56.52  (a)(4)  revised 52133 

56.54  (a)(2)  revised 52133 

56.76  (e)(5)  amended 13331 

58  Regulations  at  60  FR  62172  and 

62  FR  43430  confirmed 35602 
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58.5  Amended 45674 

59.28  (a)(1)  amended 45675 

59.50  Undesignated  center  head- 
ing and  section  added 45675 

59.132  Revised 45675 

59.134  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 45675 

59.410  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 45675 

59.690  Amended 45675 

59.760  Revised 45675 

59.915  Heading  revised;  (b)(8) 
amended;  (bK9)  redesignated 
as  (b)(10);  new  (b)(9)  added 45675 

59.950  (a)(4)  through  (8)  redesig- 
nated as  (a)(5)  through  (9); 
new  (a)(4)  added 45675 

59.955  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (a)  redesignated 
in  part  as  (b);  new  (a)  revised 
45675 

70  Regulations  at  62  FR  43430 

conilrmed 35502 

Heading  revised 40628 

70.1  Amended 40628 

70.51  Revised 40628 

70.71  Re  vised 52133 

70.72  Re  vised 52133 

70.76  (a)(2)  revised 52133 

70.77  (a)(4)  and  (6)  revised 52133 

70.80  Table  amended 40630 

70.110  (b)  revised 40630 

91.37  (a)  Tables  1  through  8  and 

(b)  revised;  (d)  added 16372 

91.38  Re  vised 16374 

91.39  (a)  revised 16374 

91.40  (a)  revised 16375 

93.11  Amended 16375 

93.12  (b)(1)  revised 16375 

96.20  Re  vised .16375 

96.21  (a)  revised 16375 

160  Regulations  at  62  FR  43430 

confirmed 35502 

Chapter  ll-Food  and  Nutrition 
Service.  Department  of  Agri- 
culture (Parts  210-299) 

Chapter  n  Heading  revised;  no- 
menclature change;  interim 
9727 

210.9   Regulation  at  62   FR  901 

confirmed;  (bX20)  revised 9104 

210.19  Regulation  at  62  FR  901 

confirmed;  (f)  revised 9104 


226.2  Regulation  at  62  FR  901 
conHrmed;  amended 9104 

Amended;  interim 9727 

226.4   Regulation  at  62   FR  902 

confirmed 9104 

(e)  and  (f)  amended;  interim 9728 

226.6  Regulation  at  62  FR  902 
confirmed;  (f)(9)  amended 9104 

(c)(3)  and  (k)  introductory  text 
amended;  interim 9728 

226.7  (h)  and  (J)  amended;  in- 
terim  9728 

226.12  (b)  through  (e)  removed; 
(a)  heading  and  new  (b) 
added;  interim 9728 

226.13  Regulation  at  62  FR  902 
conflrmed 9104 

(d)(3)(ii)  and  (iii)  amended 9105 

226.14  Regulation  at  62  FR  903 
confirmed 9104 

226.15  Regulation  at  62  FR  903 
confirmed 9104 

(eX3)  revised;  (f)  amended 9106 

226.16  (k)  added;  interim 9729 

226.17  (b)(7)  amended;  interim 9729 

226.18  Regulation  at  62  FR  908 
confirmed 9104 

(b)(ll)  amended 9106 

(a)  introductory  text  revised; 

interim 9729 

226.23  Regulation  at  62  FR  903 

confirmed 9104 

(e)(l)(i)  and  (hX6)  amended: 
(e)(l)(iv)  and  (hXD  revised; 
(e)(l)(vi)  added 9105 

(d).  (eXDd)  and  (iiXF)  amend- 
ed; interim 9729 

275.3  Regulation  at  62  FR  37755 

eff.  8-13-98 3n65 

adapter  Ill-Animal  and  Plant 
Healtti  Inspection  Service.  De- 
partment of  Agriculture  (Parts 
300-399) 

300.1  (a)  introductory  text  re- 
vised  39215 

301  Clarification 25153 

301.45  (a)  amended;  interim 38280 

301.45-3  (a)  amended;  interim 25748. 

38280 

301.50-3  (d)  illustration  revised 

26155 

301.64  Regulation  at  62  FR  61214 

confirmed 12608 

301.64-3    Regulation    at    62    FR 

61214  confirmed 13613 
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TITLE  7     Chapter  Ill-Con. 

(c)  amended;  interim 43604,  44538 

301.78-3  (c)  amended;  interim 19652, 

25750,  27440,  31888,  43288.  44539, 
44541,  44776,  45393 

(c)  revised;  interim 19798,  20054 

Regulation  at  63  FR  19652  con- 
firmed  41389 

301.80-2a  Revised;  interim 31602 

301.81-3  (e)  amended;  interim 4152. 

36156 

301.89-1  Amended 31599 

301.89-2  (i),  (j).  (k)  and  (n)  re- 
moved; (1).  (m)  and  (o)  redes- 
ignated  as  (i).   (j)   and   (k); 

new  (i)  and  (j)  revised 50751 

301.89-3  (f)  amended;  interim 1 

(e)(3)  revised 50751 

301.89-5    (a)(3)    amended;    (a)(4) 

added 50751 

301.89-6  (b)  revised;  (d)  added 50751 

301.89-12  Revised 50751 

301.89-13   Regulation   at   62    FR 

64264  confirmed 47128 

(a)  introductory  text.  (b).  (c) 

and  (f)  revised 50751 

301.89-14  (f)(2)  amended;  (d).  (e) 
and  (f)  redesignated  as  (f).  (g) 
and  (h);  new  (d),  new  (e)  and 

(i)  added 1329 

301.89-15  Added : 31599 

301.89-16  Added 31600 

301.93-3  (c)  revised;  interim  ....8836. 16878 
Regulations  at  63  FR  8836  and 

16878  confirmed 41389 

319.8-10  (d)  amended 31101 

319.8-11    (a)    introductory    text 

amended 31101 

319.8-17  (d)  amended 31101 

319.34  (Subpart)  Removed 13484 

319.37-1  Amended 13484 

319.37-2  (a)  table  amended 13484 

319.40-1  Amended;  interim .50110 

319.40-2  (c)  amended 13485 

319.40-3  (b)(1)  introductory  text, 
(2)  introductory  text  and  (3) 
introductory  text  amended; 

interim 50110 

319.40-^  (g)  and  (h)  added;  in- 
terim  50110 

319.40-10  Footnote  5  revised;  in- 
terim  50111 

319.56-2t  Table  amended 13485.  39215 

319.56-2W  Revised 12396 

319.56-2dd  Revised 39216 

319.59  (a)  and  (b)  amended 31101 

319.59-1  Amended 50752 


319.59-2  (a)  introductory  text, 
(IXi),  (b)(2)  and  (c)(2)  amend- 
ed; (a)(2)  revised;  (b)(3)  added 
31101 

319.69  (b)(1)  revised 31102 

354.2  Table  amended 16879 

354.3  (j)  added;  interim 50111 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400-499) 

400.650—400.659  (Subpart  T)  Head- 
ing revised;  interim 40633 

400.651  Amended;  interim 40634 

400.677  Amended;  interim 40631 

401  Heading  revised 29935 

401.114  Regulation  at  62  FR  63633 

confirmed 14334 

401.120  Regulation  at  62  FR  63633 

confirmed 14334 

401.122  Introductory  text  revised 

29935 

401.129  Introductory  text  revised 

34551 

402  Heading  revised;  interim 40631 

402.4  Introductory  text  revised; 
interim 40631 

Amended;  interim 40632 

405  Heading  revised 17053 

405.1—405.9  (Subpart)  Heading  re- 
moved  17053 

405.7  (d)  introductory  text  re- 
vised  17053 

406  Heading  and  authority  cita- 
tion revised 50975 

406.1—406.7  (Subpart)  Heading  re- 
moved  50975 

425  Heading  and  authority  cita- 
tion revised 31335 

425.1—425.7  (Subpart)  Heading  re- 
moved  31335 

425.7  (d)  introductory  text  re- 
vised  31335 

435  Heading  and  authority  cita- 
tion revised 34782 

435.1—435.7  (Subpart)  Heading  re- 
vised  ; 34782 

435.7  (d)  introductory  text  re- 
vised  34782 

447  Heading  and  authority  cita- 
tion revised 33838 

447.1—447.7  (Subpart)  Heading  re- 
moved  33838 

447.7  (d)  introductory  text  re- 
vised  33838 
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454.7  Regulation  at  62  FR  63633 
conHrmed 14334 

457  Heading  revised 17054 

457.8  Amended;  interim 40634 

457.104  Regxilation  at  62  FR  63633 
confirmed 14334 

457.105  Regulation  at  62  FR  63633 
confinned 14334 

457.108  Regulation  at  62  FR  63633 
confirmed 14334 

457.109  Regulation  at  62  FR  63633 
confirmed 14334 

457.113  Regulation  at  62  FR  63633 
confirmed 14334 

457.114  Introductory  text  revised 

50975 

457.126  Added 33838 

457.128  Corrected 36157 

Amended S0753 

457.134  Added 31335 

Corrected , 52134 

457.136  Added 34552 

457.138  Corrected 31338 

457.140  Amended 36157 

457.150  Regulation  at  62  FR  63633 

confirmed 14334 

457.156  Added 34782 

457.158  Added 17054 

457.159  Added 29935 

457.162  Added 50975 

457.163  Added 50979 

Chapter  VII— Farm  Service  Agen- 
cy, Department  of  Agriculture 
(Parts  700-799) 

723  Regulation  at  62  FR  15600 

confirmed 9128 

Nomenclature  change 11585 

723.108  Regulation  at  62  FR  15600 

confirmed;  (d)  amended 9128 

723.104  Amended 11582 

723.209  Regulation  at  62  FR  15600 

confirmed;   heading  revised; 

(c)  amended 9128 

723.209  Heading  and  (c)  revised; 
interim 26714 

723.210  (d)  added 11582 

723.213  (c)  removed;  (d)  redesig- 
nated as  new  (c) 11582 

723.216    (a)    introductory    text, 
(2)(ii)(A)  and  (iii)(A)  revised 
11582 

723.308  Amended 11582 

723.309  Introductory  text  amend- 
ed  11582 


723.409  Heading,  (a),  (b).  (eXD.  (2) 
introductory  text  and  (f)  re- 
vised; (g)  removed 11582 

723.410  Introductory  text  revised 
11583 

723.501—723.504  (Subpart  E)  Re- 
vised  11583 

783.8  (c)  revised 3791 

Ctiapter  VIII— Grain  Inspection. 
Paclcers  and  Stockyard  Admin- 
istration (Federal  Grain  Inspec- 
tion Service).  Department  of 
Agriculture  (Parts  800-899) 

800.71  (a)  amended 32715 

(a)  amended;  interim 35504 

Schedules  B  and  C  reinstated; 

CFR  correction 43289 

800.76  (a)  revised 45677 

800.86  (cK2)  Table  14  amended; 

eff.  6-1-99 20056 

800.186   (c)(3)   introductory   text 

revised 45677 

800.196  (g)(6)(ii)  revised 45677 

801.6  Revised;  interim 34554 

801.7  Revised;  interim 35505 

810.104  (b)  amended;  eff.  6-1-99 20066 

868.1  (b)(13)  revised 29531 

868.80  (a)(1)  revised 29531 

Ctiapter  IX— Agricultural  Market- 
ing Service  (Mariceting  Agree- 
ments and  Orders;  Frutts.  Vege- 
tat>les.  Nuts).  Department  of 
Agriculture  (Parts  900-999) 

900.600  Revised 10492 

900.601  Revised  (0MB  numbers) 
10492 

905.235  Revised 46631 

905.306  (a)  Table  1  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

905.350  Added;  interim 51518 

906.235  Revised;  interim 39699 

911.234  (Subpart)  Added 15281 

911.311  (d)  introductory  text  re- 
vised; interim 37479 

911.329  (a)(2)(i),  (ii).  (ill)  and  (3) 
revised;  (aK2Xiv)  through 
(xi)  removed;  interim 37479 

912  Removed 10493 

913  Removed 10493 

915.235  (Subpart)  Added 1S281 
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TITLE  7     Chapter  IX-Con. 

915.305  Revised;  Interim 37480 

915.306  (a)(6)  revised;  interim 37480 

916.115  Revised;  interim 16089 

Reg\ilation  at  63  FR  16039  con- 
nrmed 44370 

916.160  (b)  revised;  interim 16039 

Regriilation  at  63  FR  16089  con- 
flrmed 44370 

916.350  (a)(4)(i).  (ii),  (iii).  (iv) 
Table  1,  (5).  (b)  and  (d)  re- 
vised; interim 16039 

Regulation  at  63  FR  16089  con- 
firmed; (aX4)(i)  amended 44370 

916.356  (a)(1)  introductory  text, 
(iv).  (2)(i).  (3)(i),  (4)  introduc- 
tory text.  (i).  (5)(1).  (6)  intro- 
ductory text,  (i),  (7)(i).  (8)(i). 
(9Ki)  and  (c)  revised;  interim 


16039 


Regulation  at  63  FR  16039  con- 
firmed;   (a)(4)    introductory 

text  amended 44370 

(aXD        introductory         text 
amended;  interim 50464 

917.110  Revised;  interim 16041 

Regulation  at  63  FR  16041  con- 
firmed  44370 

917.150  Revised;  interim 16041 

Regttfation  at  63  FR  16041  con- 
flhned 44370 

917.m(b)  revised;  interim 16041 

Regulation  at  63  FR  16041  con- 
flrmdd,-^ 44370 

917.442  (a)(4)Jj),  (ii).  (iii).  (iv) 
Table  l.flo).  (b)  and  (d)  re- 
vised; int€^m  ...^^. 16041 

Regulation  at-63-#R  16041  con- 
firmed; (a)(4)(i)  amended 44370 

917.449  Regulation  at  63  FR  16042 
confirmed;  (a)(6)  i^itroduc- 
tory  text  amended...... -vrx> 44370 

917.459  (a)(2)  througli  (5)T:^esig- 
nated  as  (a)(3)  through  (6); 
(a)(1)  introductory  text,  (iv) 
Table  1.  new  (3)(i),  new  (5)  in- 
troductory text,  new  (i).  new 
(6)  introductory  text,  new 
(i),  (b)  introductory  text.  (1). 
(c)  introductory  text  and  (1) 
revised;  new  (a)(2)  added;  in- 
terim  16042 

(a)(1)        introductory        text 
amended;  interim 50464 

920.155     Suspended;     efi.     9-1-98 

through  7-31-98 41392 

920.213  Revised;  interim 44544 


920.302  (a)(4)(ii)  and  (iv)  table 
amended;  (a)(4)(iii)  sus- 
pended;   eff.    in   part   9-4-98 

through  7-31-99;  interim 46866 

922.306  (a)(4)  revised;  interim 32718 

924.236  Amended 46633 

925  Nomenclature  change 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

925.215  (Subpart)  Regulation  at 

62  FR  68152  confirmed 14602 

925.304  (b)(1)  introductory  text 

»  amended;     (b)(l)(i)    through 

(vli)  removed;  (bXl)(vili)  and 

(ix)  redesignated  as  (bXDdi) 

and  (iii);  new  (bXl)(i)  added; 

interim 658 

Regulation  at  63  FR  658  con- 
firmed  16390 

Introductory  text,  (a)  intro- 
ductory text  and  (bXlXill) 
revised;  (b)(2)  amended;  in- 
terim  28480 

927.236  Amended 46635 

928.226  Revised 43870 

929.16  Removed 10493 

930.59  (b)  suspended  in  part;  eff. 
1-7-98  through  6-30-98;  in- 
terim  404 

Regulation  at  63  FR  404  con- 
firmed  20019 

930.100  Regulation  at  62  FR  44883 

confirmed;^a)  revised 20023 

930.133  Added 33528 

930.141  (a)  revised;  (b)  removed 

14024 

930.158  Added 33528 

930.159  Added;  interim 404 

Regulation  at  63  FR  404  con- 
firmed; (f)  revised 20019 

930.162  Added;  interim 405 

Regulation  at  63  FR  405  con- 
firmed  20019 

930.200  Revised 14024 

930.250  (Subpart)  Added;  eff.  4-28- 

98  through  6-30-98 20527 

931.231  Amended;  interim 38282 

932.230  Revised 20058 

944.106  (a)  table  amended;  in- 
terim  3250 

Regulation  at  63  FR  3250  con- 
firmed  19382 

944.503  (a)(1)   introductory   text 

and  (fi)  revised;  interim 28480 

948.216  Amended;  interim 38284 
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948.386  (d)(2)  revised;  (g)  amend- 
ed; Interim 42688 

953.253  Revised;  interim 32968 

Regulation  at  63  FR  32968  con- 
firmed  46637 

955.209  Revised;  Interim :....51271 

956.202  Revised 29091 

958.240  Revised ....32600 

959.237  Regulation  at  62  FR  67696 

confirmed 16392 

959.322  Introductory  text  amend- 
ed; (fX5)  revised;  interim 9131 

Regulation  at  63  FR  9131  con- 
firmed  30579 

966.323  (a)(1).  (2X1).  (ill)  and  (d)(3) 
revised 146 

(a)(1)  revised 12401 

979.219  Amended;  interim 4368 

Regrulation  at  63  FR  4368  con- 
firmed  25389 

980.212  (b)(1)  revised 146, 12401 

981.343  Amended 48997 

981.442  (a)(7)(iv)  added 41711 

982  Marketing  percentages 3254.  27817 

982.340  Regulation  at  62  FR  53227 

confirmed 9133 

982.432  Removed 10493 

982.457  Removed 10493 

984.347  (Subart)  Regulation  at  62 

FR  58644  confirmed 9135 

985  Marketing  percentages.... 8562. 14334, 

23371.  30582 
989  Marketing  percentages  ...11585.  29535 

989.6  Removed 10493 

989.154  Revised;  interim 39702 

Regulation  at  63  FR  39702  con- 
firmed  42691 

989.156  Regulation  at  62  FR  60768 

confirmed 4372 

989.211  Removed 10493 

993.405  Limitation  on  handling 

20062 

997.30  (a)  revised;  interim 2850 

Regulation  at  63  FR  2850  con- 
firmed: (aXD  table  revised 33242 

997.40  (c)  introductory  text,  (d) 

and  (e)  amended;  interim 2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

997.101  Regulation  at  62  FR  48751 

confirmed 3255 

Revised;  interim 41184 

998.100  Heading  amended;  (g)  re- 
moved; (h)  and  (i)  redesig- 
nated as  (g)  and  (h);  interim 
2861 


Regulation  at  63  FR  2851  con- 
firmed  33242 

998.200  Heading,  (a),  (h)(1)  and  (2) 
revised;  (hX3)  added;  interim 

2851 

Regulation  at  63  FR  2851  con- 
firmed  33242 

(aXD  table  revised 33243 

Table  corrected 41323 

998.409  Regulation  at  62  FR  48751 

confirmed 3356 

Revised;  interim 41184 

999.600  Regulation  at  62  FR  50243 

confirmed 12979 

Chapter  X-AgricuHural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Milk).  De- 
partrnent  of  Agriculture  (Parts 
1000-1199) 

1106.6  Suspended  in  part;  eff.  9-1- 

98  through  8-31-99 46868 

1106.7  (bXD  suspended  in  part; 

eff.  9-1-98  through  8-31-99 46868 

1106.13  (dXD  suspended  in  part; 

eff.  9-1-98  through  8-31-99 46868 

1160.200  (a)  revised 46639 

1160.201  (b)  revised 46639 

1160.208  (g)  revised 46639 

1160.505  Existing  text  designated 

as  (a);  (b)  added 46640 

Ctiopter  )a-Agricultural  Market- 
ing Service. (Marketing  Agree- 
ments and  Orders;  Miscelkme- 
ous  Commodities).  Department 
of  Agrtoulture  (Parts  1200-1299) 

1205.510    (bX2)  and  (3XiI)   table 

revised 27819 

1230.110  Revised 45936 

<::tiapter  Xlil-Norttieast  Dairy 
Compact  Commission  (Parts 
1300-1399) 

1301  Referendum  results  notice 

10111 

1301.13  (e)  added 10110 

1306.3  (d),  (e)  and  (f)  redesignated 
as  (e),  (f)  and  (g);  new  (d) 

added 46388 

1361  Added;  interim 37756 

1371  Added;  interim ..; 37758 
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TITLE  7 

Chapter  XlV-Commodity  Oedit 
Corporation,  Department  of  Ag- 
riculture (Parts  1400-1499) 

1412.201    Regulation    at    62    FR 
55152  confirmed;  (c)  revised 
33103 

1412.206  (a)  revised 31108 

1412.207  Regulation  at  62  FR 
55152  confirmed;  (d)(1)  and  (2) 
revised 33103 

1412.302  (b)  revised 31104 

Regulation  at  62  FR  55152  con- 

nrmed 33103 

1412.308    (a)(2)    and    (4)    revised; 

(a)(6)  added 31104 

Regulation  at  62  FR  55152  con- 
firmed  33103 

1412.304  (b)  revised 31104 

Regiilation  at  62  FR  55152  con- 
firmed  33103 

1425  Revised;  interim 17312 

1446.103  Amended;  interim 41713 

1468  Added 51788 

1485.11  Amended 29940 

Corrected 32041 

1485.13  (c)(3)(i)  removed;  (c)(3)(ii) 
through  (xli)  redesignated  as 
(c)(3)(i)  through  (xl) 29940 

1486.14  (cX4)  revised;  (d)(2) 
amended;  (d)(3)  removed 29940 

1485.16  (aXl).  (b)(6),  (7).  (9).  (c)(8), 
(25),  (d)(3)  and  (h)(3)  revised; 
(a)(2)  removed;  (a)(3)  redesig- 
nated as  (a)(2);  (b)(ll)  added 

29940 

(bX6)     correctly     designated; 
(bXll)  and  (cX8)  corrected 32041 

1485.20  (aX3)(vl)  revised 29941 

1485.21  Revised 29941 

Corrected 32041 

1496  Authority  citation  revised 

11104 

1496.5  (bXD  and  (f)  revised 11104 

1499.8  (b)(4)  and  (cX2)  amended; 

interim 8837 

Ctiapter  XVII-Rural  Utilities  Serv- 
ice. Deixvtment  of  Agriculture 
(Parts  1700-1799) 

1700  Added 16085 

1700.28  (b)  and  (c)  corrected 18307 

1700.30  (b)  corrected 18307 

1703.102  Amended 3637 

1708.108  (aX3)  amended 3637 


1703.107  (aX5)  revised 3637 

1703.109    (h)    introductory    text 

amended 3637 

1703.113  (b)  amended;  (c)  revised 

3637 

1708.122    (e)    introductory    text 

amended 3637 

1710.112  (c)  added;  interim „...51793 

1724  Revised 35314 

1726.20  Amended;  interim 51793 

1728  Authority  citation  revised 

11590 

1728.97  (b)  amended 11591 

1730  Added 3450 

1735.22  (e)  amended;  interim 45678 

1753.6  (c)  amended;  interim 45679 

1773  Nomenclature  change 38722 

1773.2  Amended 38722 

1773.3  (d)(2)  removed;  (d)(3)  and 
(4)  redesignated  as  (d)(2)  and 
(3);  (d)  introductory  text,  (1), 
new  (2),  new  (3)  introductory 
text,  (11)  and  (e)  revised 38722 

1773.5  (c)  Introductory  text  and 
(6X111)  revised 38722 

1773.6  (a)(6)  revised 38722 

1773.30  (a)(3)  removed;  (aX4)  re- 
designated   as    (a)(3);    (a)(2) 

and  new  (3)  revised , 38722 

1773.31  Amended 38723 

1773.32  Revised 38723 

1773.33  Removed;  new  1773.33  re- 
designated from  1773.34; 
(e)(l)(i),  (ii)  Introductory 
tex,  (C),  (ill)  and  (2X111)  re- 
vised; (eXlXilXE)  removed; 
(e)(2Xlv)  added 38723 

(eXlXliXC)  amended 40169 

1773.34  Redesignated  as  1773.33 38723 

1773  Appendix  A  amended 38724 

Appendix  B  amended 38728 

Appendix  C  revised 38733 

Appendix  D  added 38734 

Appendixes  A  and  B  amended 
40169 

Ctiapter  )(VIII— Rural  Housing 
Service.  Rural  Business-Cooper- 
ative Service.  Rural  Utilities 
Service,  and  Farm  Service 
Agency.  Department  of  Agri- 
culture (Parts  1800-2099) 

1806  Comment  period  reopened 

29091 
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1910  Comment  period  reopened 

29091 

1922  Comment  period  reopened 

29091 

1930  Authority  citation  revised 

2135 

1930.122  (b)(4)(i)(A)(i)  amended 2135 

1940.560  Added;  interim 39458 

1942.5  (bXlXiiXD)  removed; 
(bXl)(ii)(E)  through  (L)  re- 
designated as  (bXlXiiXD) 
through  (K);  (aXlXiii).  (bXl) 
introductory  text,  new 
(iiXG),  (c)  introductory  text, 
(2)  and  (3)  amended 16069 

1944  Comment  period  reopened 

29091 

1948  Authority  citation  revised 

6052 

1948.101—1948.150  (Subpart  C)  Re- 
moved   6052 

1951  Authority  citation  revised 

6052 

Comment  period  reopened 29091 

1951.211  Amended 16089 

1951.214  Amended .....16089 

1951.215  (aXD  revised 16089 

1951.223  (d)  added 41714 

1951.862  (b)  amended 6052 

1951.853  (a)  amended;  (bX2Xix)  re- 
vised   6053 

1951.883  (aX2)  revised 6053 

1951.901  Amended 6628 

1951.909  (eX2Xvii),  (vlii)  intro- 
ductory text.  (A).  (hX3Xvlii) 
and  (j)  revised;  (k),  (1)  and 

(m)  removed 6628 

1951.914  Revised 6629 

1951.950  0MB  number 

1951  Exhibit  D  removed 

1955  Conunent  period  reopened 
29091 

1955.3  Amended 41716 

1955.53  Amended 41716 

1955.67  Removed 41716 

1955.68  Removed 41716 

1955.69  Removed 41716 

1955.70  Removed > 41716 

1955.71  Removed. 41716 

1956  Conunent  period  reopened 
29091 

1962.1—1962.50  (Subpart  A)  Re- 
moved  29342 

1962.30  Revised 20297 

1962.47  Revised .29341 


1965  Conunent  period  reopened 

29091 

1965.12  Revised .20297 

1980.106  (aXlXiii)  and  (d)  revised; 

(aXlXv)  and  (vi)  added 20296 

(aXlXvl)     introductory      text 

correctly  revised; 

(aXlXvlXA)  corrected 36158 

1980.175  (hX3)  added 20299 

2003.10  (c)  table  corrected 3255 

Chapter  XXX-Office  of  the  Chief 
Financial  Officer.  Department  of 
Agriculture  (Parts  3000-3099) 

3017.105  Amended 27667 

Chapter  XXXV-Rural  Housing 
Service.  Departrnent  of  Agri- 
culture (Parts  3500-3599) 

3550  Comment  period  reopened 

29091 

3565  Added;  interim 38458 

Chapter  )(Lli— Rural  Business-Co- 
operative Service  and  Rural 
Utilities  Service.  Department  of 
Agriculture  0*aft  4200-4299) 

4274  Added 6053 


Proposed  Rules: 


1... 

17. 
28. 


.24467 
.42283 

.14839 


29 19414.19415 

46 40842 

52 „ 35544 

56 31362 

59 : 27502 

70 31362 

205 5285.  6498,  9975 

210 24686,  25569,  27162 

220 24686,  25669,  27162 

246 19415,  38343 

271 24985,  26260 

272 29304 

273 27511,  29304 

274 27511 

278 24965,  26250 

279 24985,  26260 

300 43117 

301 4198.16908 

318 31675 

319 3844.  4196.  23683.  29675.  30646.  40193, 

43117.  46408 
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TITLE  7     Proposed  Rules:— Con. 

400 46703 

406 4399 

467 4399.  38761.  46706.  52194.  52198 

610 446 

723 5285 

736 28488 

800 14840,  15104 

810 43641 

868 2363 

905 38347.  42764.  46708 

911 6679 

916 6679 

920 30665 

924 ".....38349 

927 39037 

928 35164 

930 3048.20274 

932 7732 

956 15787.  17125.  50802 

958 5472.  26999.  36194 

980 5472 

981 33010.  39755 

987 39757 

993 9160.42284 

999 46181 

1001 3667.  4802.  9686.  9689,  12417.  32147 

1002 .3667,  4802.  9689,  12417,  32147 

1004 3667,  4802.  9689.  12417,  32147 

1005 3667.  4802.  9689.  12417.  32147.  39039 

1006 3667.  4802,  9689,  12417.  32147 

1007 3667.  4802.  9689, 12417.  32147.  39039 

1012 3667.  4802.  9689.  12417.  32147 

1013 3667.  4802,  9689,  12417,  32147 

1030 3667,  4802,  9689,  12417.  32147 

1032 3667.  4802.  9689.  12417.  32147 

1033 3667,  4802,  9689,  12417,  32147 

1036 3667,  4802,  9689.  12417.  32147 

1040 3667.  4802.  9689.  12417.  32147. 

1044 3667,  4802,  9689,  12417,  32147 

1046 3667.  4802.  9689,  12417.  32147.  39039 

1049 3667.  4802.  9689.  12417.  32147 

1050 3667,  4802,  9689,  12417.  32147 

1064 3667,  4802,  9689,  12417,  32147 

1065 3667,  4802,  9689,  12417.  32147 

1068 3667.  4802.  9689.  12417.  32147 

1076. 3667.  4802,  9689,  12417,  32147 

1079  .....3667.  4802.  9689. 12417.  32147,  40068, 

49042 

1106 3667.  4802.  9689.  12417,  32147,  43125 

1124 3667.  4802.  9689.  12417.  32147 

1126 3667.  4802.  9689.  12417,  32147 

1131 3667,  4802,  9689.  12417.  32147 

1134 3667.  4802,  9689,  12417,  32147 

1135 3667,  4802,  9689,  12417.  32147 

1137 ...3667.  4802,  9689,  12417,  32147 

1138 3667,  4802.  9689.  12417.  32147 


1139 .3667,  4802,  9689.  12417.  32147 

1150 50172 

1160 ....^ .28292,50540 

1205 15336 

1209 3848 

1220 47200 

1230 :.31942 

1260 45969,45071 

1300—1399  (Ch.  Xm)... 23231 

1301 1396,  3267,  31943.  40069.  43891.  51864 

1304 31943.43891 

1306 31943 

1464 51864 

1468 16142 

1499 8879 

1610 44175 

1710.... 17127,24995 

1714 17127,24995 

1724 45767 

1726 45767.49503 

1728 17128 

1744 44175 

1753 38603 

1755 8582. 17738.  36377,  49504.  51018 

1980 61458 

3015 7734.  28294 

3016 7734.28294 

3019 7734,28294 

3200 3481 

4284 5474 

TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  Justice  (Parts  1—499) 

1.1  (Q)  revised;  interim 19383 

3  Authority  citation  revised 27448. 

31894 
Technical  correction 32288,  35309 

3.0  (a)  revised 51519 

3.1  (b)(12)  added;  interim 27829 

(a)(1)  revised;  (a)(4),  (5)  and  (6) 

added 31890 

(a)(1)  amended 51519 

3.6  (a)  amended 27448 

3.19  (h)  and  (i)  added 27448 

3.43  Added;  interim .....31894 

(b)(4)(iv)(c),    (c)   and   (d)   cor- 
rectly        designated         as 

(bK4XivXC),  (d)  and  (e) 35117 

Corrected 36992 

103.1  RegrUation  at  58  FR  69210 

confirmed 1334 


Technical 
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(f)(3)(iii)(MM)  amended; 
(f)(3)(ili)(NN)  removed;  In- 
^^ixi 12984 

103.2  (a)(1),  (7).  (b)(9).  (10)'h«ad"" 
ing.  (i).  (13).  (14)  and  (e)  re- 
vised; interim 12984 

103.7  Regulation  at  58  FR  69210 

confirmed 1334 

(b)(1)  amended;  interim 12986,  30108 

(b)(1)  amended 43610 

204  Authority  citation  revised 12986 

204.3  (c)(l)(iii)  amended;  (c)(l)(iv) 
and  (vi)  removed;  (c)(l)(v)  re- 
designated as  (c)(l)(iv);  (c)(3) 
added;  interim 12986 

204.4  (f)(l)(iv)  removed;  (d)(1) 
amended;  interim 12986 

207.7  Redesignated  as  207.8;  new 

207.7  added 3795 

207.8  Redesignated  as  207.9;  new 

207.8  redesignated  trom  207.7 
3795 

207.9  Redesignated  from  207.8 3795 

208.7  (aX2)  revised;  interim 12986 

208.9  (b).  (c).  (d)  and  (f)  revised 
3796 

208.10  Revised;  interim 12986 

208.14  (b)(2)  revised;  interim 12966 

209.1  (b)  amended;  interim 12986 

Revised;  interim 30109 

209.2  (c)  amended;  interim 12966 

(a)(1)    introductory    text.    (2). 

(b),  (e)  and  (f)  amended;  (c) 

and  (d)  revised;  interim 30108 

211.1      (a)      introductory      text 

amended 39218 

212.1  Regulation  at  58  FR  69210    - 
confirmed 1334 

212.5  Regulation  at  61  FR  366li 
confirmed 31896 

213a  Clarification 27193 

214  Suspension  of  applicability 

31874 

214.2  Regulation  at  58  FR  68210 
confirmed;  (eK22)  revised 1334 

(f)(5)(v)    and    (6)(i)(F)    added; 
(f)(9)(i)  and  (ilXA)  amended 
31873 

(8)  revised 32115 

214.6  (b)  revised 1335 

235.1  Regulation  at  58  FR  69217 

confirmed 1334 

236  Authority  citation  amended 

27449 

Technical  correction 32288 


236.1  (c)(2)  through  (5)  redesig- 
nated as  (cK8)  through  (11); 
(c)(1),  new  (11)  and  (d)(4)  re- 
vised; new  (c)(2)  through  (7) 

added 27449 

240  Technical  correction 35309 

240  Authority  citation  revised 27829 

240.1  (a)  amended;  interim 27829 

240.11  (a)(1)  amended;  interim 27829 

240.21  Revised;  interim 52138 

240.31  Amended;  interim 27829 

240.41  (a)  amended;  interim 27829 

Corrected 39121 

244.6  Revised;  interim ....12987 

245  Authority  citation  revised 27829 

Technical  correction 35309 

245.7  (a)  revised;  interim 12987 

245.13    Added;  interim 27829 

264.2  (c)(l)(iii)  and  (2)(iii)  re- 
moved; (cX3)  amended;  (d) 
through  (h)  redesignated  as 
(e)  through  (i);  new  (d) 
added;  interim 12987 

264.5  (e)(l)(iv)  removed:  (eX3)(i) 
and  (ii)  redesignated  as 
(e)(3Xii)  and  (iU);  new 
(eX3Xi)  added;  new  (e)(3Xiii) 

amended;  interim 12987 

Corrected ^...17489 

273  Added 23655 

274a  Technical  correction 35309 

274a.l2  Regulation  at  58  FR  69217 

confirmed 1334 

(cX9)  amended;  interim 27833 

274a.l3  (d)  amended;  interim 27833 

(d)  corrected 39121 

286.1  (e)  amended 51272 

286.2  (b)  amended 51272 

286.5  (d)  and  (e)  amended 51272 

286.6  Amended 51272 

299  Technical  correction 35309 

299.1  Table  amended 3797,  32117 

Table  amended;  interim 12987,  27834 

299.5  Table  amended 3797 

Table  amended;  interim 12987,  27834 

316.4  (aX2)  amended;  (a)(3)  re- 
moved; (a)(4)  and  (b)  redesig- 
nated as  (a)(3)  and  (c);  new 
(b)  added:  interim 12987 

332.2  Amended:  interim 12987 

335.2  (b)  through  (e)  redesignated 

as  (c)  through  (f);  interim 12967 

(b)  added:  interim 12988 

Proposed  Rules: 

3 2901,  47206,  49043 
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103 1775 

104 41662,  46511 

208 31945,  41478 

214 30415.  30419 

236 39759,47205 

240 47205 

241 47205 

274a 5287,16909 

292 2901 

299 5287 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Heaitt)  Inspection  Service.  De- 
partment d  Agriculture  (Parts 
1-199) 

1  Policy  statement 3017 

1.1  Amended 47148 

2  Policy  statement 3017 

2.131  (d)  added 10498 

3  Policy  statement 3017 

Authority  citation  revised 10498 

3.2  (a)  amended 10498 

3.3  (a)  amended 10498 

3.5  (a)  amended 10498 

3.6  (a)(2)(x)  and  (xi)  amended; 
(a)(2)(xli)  added 3023 

(a)(2){x)  revised;  interim 37482 

3.11  (a)  amended 3023 

3.14  (a)(9)  amended 3023 

3.15  (d)  amended 10498 

(e)  amended 10499 

3.18  (d)  amended 10499 

3.19  (a)(1)  and  (3)  amended 10499 

3.10O— 3.118  (Subpart  E)  Author- 
ity citation  removed 2 

3.100  (a)  Footnote  1  redesignated 

as  Footnote  6 2 

3.102  (c)  Footnote  5  redesignated 

as  Footnote  7 2 

3.104  (b)(l)(i)  Footnote  2  redesig- 
nated as  Footnote  8 2 

(b)(4)(i)  and  (ii)  amended 47148 

3.111  Added 47148 

3.125—3.142  (Subpart  F)  Author- 
ity citation  removed 2 

3.136—3.142    Authority    citation 

removed 2 

50.1  Amended;  interim 34263 

50.2  Amended;  interim 34264 

50.3  (a),  (b)  and  (c)  amended;  (d) 
redesigntated  as  (e);  new  (d) 
added;  interim 34264 


50.4  Heading  revised;  (a),  (b)  in- 
troductory    text     and     (3) 
amended:  (c)  added;  interim 
34264 

50.5  Amended;  interim , 34264 

50.6  Introductory  text,  (d)  and  (e) 
amended;  interim 34264 

50.7  (a)  and  (b)  amended;  interim 
34264 

50.8  Amended;  interim - 34264 

50.9  Amended;  interim 34264 

50.10  Amended;  interim 34264 

50.11  Amended;  interim  y^^. ...34264 

50.12  Amended;  interin^/TfX. 34264 

50.14  Introductory  text,  (d)N(e) 

introductory  text,  (2)(i),  (il 

and  (f)  amended;  interim .\34264 

51.1  Amended;  interim ?16284 

51.3  (a)  revised;  interim |o284 

(a)(2)(ii)(B)  revised . 

51.9  (d)  revised .L.47423 

71.20  (a)  amended .\32119 

77.1  Amended;  interim 8840,; 

43291 

78.4  Regulation  at  62  FR 
confirmed i^^^^j^.deas 

78.41   (a)  and   (b)   amended;   in- 
terim  14336,  19170,  19653,  34266. 

44544 
Regulation  at  63  FR  19170  con- 
firmed  37243 

Regulation  at  63  FR  19653  con- 
firmed  43292 

78.43  Amended;  interim 34267,  44776 

85.1  Amended 17316 

85.6  (c)(2)(lli).  (iv)  and  (v)  amend- 
ed  17316 

92  Technical  correction 

93  Technical  correction 

Effective  date  conflnnatlon 15285 

Notice 37483 

93.301  (h)(6)  and  (7)  amended... 6064,  40008 
Regulation  at  63  FR  40008  con- 
firmed  49819 

93.308  (a)(1)  amended 3640 

93.324  Amended 3640 

93.326  Amended 3640 

94  Technical  correction 1889 

94.6  (a)(2)  amended - 44124 

94.9  Regulation  at  62  FR  43925 
confirmed 12604 

94.10  Regulation  at  62  FR  43925 
confirmed 12604 

94.18  Heading,  (a)  and  (b)  revised; 

interim 408 

(aX2).  (3)  and  (b)  corrected 4347 


SEPTEMBER  1996  27 

CHANGES  JANUARY  2.  1998  THROUGH  SEPTEMBER  30,  1998 


95  Technical  correction 1889 

96  Technical  correction 1889 

96.2  Heading  and  (b)  revised:  in- 
terim  408 

97  Technical  correction 1889 

97.2  Table  amended 16882,  29343,  41958 

98  Technical  correction 

130  Technical  correction , 

130.20  Regrulation  at  62  FR  61007 

confirmed 18117 

130.49  Regulation  at  62  FR  61007 

conHrmed 18117 

145.1  Amended 40009 

145.3     (c)      introductory      text 

amended 40010 

145.5  (c)  amended.. 40010 

145.10  Introductory  text  and  (b) 
amended 40010 

145.14  (a)(1).  (bXD  and  (3)  amend- 
ed  3 

Introductory    text    and    (a)(5) 
amended 40010 

145.23  (b)(2)(ill).  (c)(l)(iiXC). 
(e)(1)  Introductory  text, 
(11)(B),  (3).  (f)(3).  (f)(5)  and 
(g)(3)  amended 3 

145.33  (b)(2)(ili),  (c)(l)(iiXC). 
(d)(lXvi).  (eXl)  introductory 
text.  (iiXB),  (3).  (fX3),  (g)(3) 
and  dXlXv)  amended 3 

145.43  (bX2Xiii),  (d)(2)  and  (eX2) 

amended 3 

145.53  (b)(2)(lil)  amended 3 

145.61—145.63  (Subpart  F)  Added 

40010 

147.5  (b)  amended 3 

147.6  Introductory  text  amended 
3 

147.7  Footnote  5,  (bXlXvli).  (dX2) 
introductory  text  and  (viii) 
amended 3 

147.8  Introductory  text  amended 
3 

147.11  (bXD.  (4).  (5)  and  (7) 
amended 3 

147.12  (aX3)  Footnote  11  and 
(bX3Xil)(a)  Footnote  12 
amended 3 

147.22  (c)  amended 3 

147.24  (b)(3)  and  (c)  amended 3 


Chapter  III— Food  Safety  and  In- 
spection Seofice.  Meat  and 
Poultry  Inspection.  Department 
of  Agriculture  (Parts  300-599) 

310.25  Regulation  at  62  FR  61009 

withdrawn 1735 

317.363  (bX3)  introductory   text 

and  (i)  amended;  interim 7281 

319.104  (d)  amended 148 

381  Notice 40010 

381.66  (b)(2)  and  (cX2)(iv)  amend- 
ed  48960 

381.118  (f)  added 11360 

381.170  (b)(22)  added 48960 

381.463   (bK3)   introductory   text 

and  (1)  amended;  interim 7281 

391  Notice 40010 

417  Notice  of  compliance 4560,  4562, 

11104 
Policy  statement 15739 

Proposed  Rules: 

1 34333,  40844,  45417 

2 34333,  45417 

54 3671 

71 3849 

78 , 49670 

79 , 3671 

92 12700 

93 12700.  26099,  42593,  44175 

94 12700,  19667,  42593 

95 12700 

96 12700 

97... 12700 

98 12700,44175 

130 12700.  24473.  29061.  40200,  42583 

145 ; 12036 

200 16013 

201 48450 

205 


301. 
304. 
305. 


.31130 
.17959 
...1797 
...1797 


308 7319 

309 40381 

310 1800,40881 

318 7319. 17959.  19852 

320 „ 17959 

327 1797 

335 1797 

381 1797.  7319. 19652.  40381.  48961 

417 40381 
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TITLE  9 

441 

500 


Proposed  Rules:— Con. 


.48961 
...1797 


TITLE  10-ENERGY 

Chapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

1.3  (c)  amended 15740 

1.25  (h)  removed;  (i)  through  (1) 

redesignated  as  (h)  through 

(k) 15741 

1.30  Undesignated  center  heading 

and  section  added 15741 

1.31  Redesignated  as  1.32;  undes- 
igrnated  center  heading  and 

new  1.31  added 15741 

1.32  Redesignated  as   1.33;   new 

1.32  redesignated  from  1.31; 

(b)  revised;  (d)  removed 15741 

1.33  Redesignated  as   1.34;   new 

1.33  redesignated   from    1.32 

and  revised 15741 

1.34  Removed;  new  1.34  redesig- 
nated from  1.33  and  revised 
15741 

1.38  Removed 15741 

1.39  Heading   and   introductory 

text  revised 15742 

2.205  (i)  revised 31850 

2.802  (b)  introductory   text,   (e) 

and  (g)  revised 15742 

2.1007  (a)(2)  revised 15742 

4.4  (i)  revised 15742 

4.5  Re  vised 15742 

7.22  (a)  and  (b)  revised 15742 

9.8  (b)  revised 2876 

9.11—9.45  (Subpart  A)  Revised 2876 

9.21  (b),  (c)  introductory  text  and 

(f)  corrected 12988 

9.45  Heading  and  (b)  corrected 12988 

9.53  (a)  and  (b)  amended 15743 

9.54  (b)  amended 15743 

9.60  (a)  amended 15743 

9.65  (a)  introductory  text  and  (b) 
amended 15743 

9.66  (a)(1)  introductory  text,  (2), 
(3)  and  (c)(2)  amended;  (b)  re- 
vised  15743 

9.69  (a)  amended 15743 

9.86  Amended 15743 

11.15  (e)(1)  revised 25156 

15.3  Revised 15743 

15.35  (c)  introductory  text  re- 
vised  15743 

16.1  (e)  revised 15743 


20.1002  Revised 50128 

20.1003  Amended 39481 

Regulation  at  63  FR  39481  eff. 

date  delayed  to  10-26-98 45393 

20.1009  Revised 50128 

20.1101  (b)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1201  (a)(2)(i)  and  (c)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1203  Introductory  text  revised 

39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1206  (a)  revised 394Ki 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1208  Heading,  (a),  (c)  introduc- 
tory text,  (2)  and  (d)  revised 

39482 

Regulation  at  63  FR  39482  eff. 
date  delayed  to  10-26-98 45393 

20.1501  (a)(2)(i)  and  (ill)  revised 
39482 

Regulation  at  63  FR  39482  eff. 
date  delayed  to  10-26-98 45393 

20.1502  (a)(3)  redesignated  as 
(a)(4);  new  (a)(3)  and  (b)(3) 
added;  (a)  introductory  text, 

(2).  (b)(1)  and  (2)  revised 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1903  (d)  added 39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.1906  (d)  introductory  text  re- 
vised  39482 

Regulation  at  63  FR  39482  eff. 

date  delayed  to  10-26-98 45393 

20.2006  Revised 50128 

20.2101  (b)  and  (c)  redesignated  as 
(c)  and  (d);  new  (b)  added; 

new  (d)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20.2106  (a)(1)  through  (4)  revised 

39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

20.2202    (a)(l)(ii),    (b)(l)(il)    and 

(d)(2)  revised 39483 

Regulation  at  63  FR  M483  eff. 

date  delayed  to  10-26-98 45393 

20  Appendix  F  removed 50128 

25  Appendix  A  revised 25157 
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30  Technical  correction 13773 

30.1  Revised 1895 

30.8  (b)  revised 29541 

30.10  Revised 1896 

30.36  (f)(2)  introductory  text  re- 
vised  29541 

30  Appendixes  D  and  E  added 29542 

Appendixes  A  and  C  amended 

50479 

32  Technical  correction 13773 

32.1  (b)  revised 1896 

32.14  (d)  revised 32971 

32.64  (a)  amended 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

34  Notice 32971 

34.27  (e)  revised.. 37061 

34.41  (d)  added 37061 

34.42  (d)  revised 37061 

34.43  (a)(2)  and  (h)  revised;   (i) 
added 37061 

35.18  Introductory  text  revised 

31607 

36.641  (a)(2)(i)  and  (ii)  revised 39483 

Reerulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

36.643  (a)  introductory  text  and 

(1)  re  vised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

36.23  (g)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

39.33  (a)  revised 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98.. 45393 

39.71  (b)  amended 39483 

Regulation  at  63  FR  39483  eff. 

date  delayed  to  10-26-98 45393 

40  Technical  correction 13773 

40.2  Revised 1896 

40.10  Revised 1896 

40.36  (eK2)  introductory  text  re- 
vised  29643 

60  Technical  correction 1336. 13773 

50.1  Revised 1897 

50.2  Amended 50480 

50.6  Re  vised 1897 

60.43  (a)  revised 50480 

50.54  (w)  introductory  text  re- 
vised  , 60480 

50.63  (a)(2)  revised 50480 

50.68  Removed 9403 

50.73  (b)(2)(ii)(J)(2)(iw)  revised 60480 

50.75  (e)(2)(iii)  introductory  text 

revised 29543 


(a),  (b).  (d)  and  (e)  revised; 
(f)(1).  (2)  and  (3)  redesignated 
afi  (f)(2),  (3)  and  (4);  new  (f)(1) 

added 50480 

52  Authority  citation  revised 1897 

Technical  correction 13773 

52.1  Revised 1897 

62.9  Added ; 1897 

60  Technical  correction 13773 

60.1  Revised 1896 

60.11  Revised 1898 

60.21  (b)(3).  (4)  and  (cKlO)  revised 

26961 

60.31  (b)  revised... 26961 

60.41  (c)  revised 26961 

60.78  Added 26961 

61  Technical  correction 13773 

61.1  (c)  revised 1896 

61.9b  Revised 1898 

70  Technical  correction 13773 

70.2  Re  vised 1898 

70.10  Revised 1899 

70.24  (d)  revised 9403 

70.26  (f)(2)  introductory  text  re- 
vised  29544 

71  Technical  correction 13773 

71.0  (f)  added 1899 

71.11  Added 1899 

71.63  Re  vised 32605 

72  Technical  correction 13773 

72.2  (0  revised 1900 

72.12  Revised 1900 

72.24  (o)  revised 26961 

72.30  (c)(2)  introductory  text  re- 
vised  29544 

72.180  Revised 26961 

73.1  (bK6)  revised 26962 

73.50  Introductory  text  revised 
28962 

73.51  Added 26962 

(dKll)  revised 49414 

73.71  (bXD  and  (c)  revised 26963 

74.51   (a)  introductory  text  re- 
vised  26963 

75.4  (k)(5)  revised 26963 

76  Authority  citation  revised 16743 

76.7  (e)(3)  revised 15744 

110  Technical  correction 13773 

110.1  (a)  revised , 1900 

110.7b  Revised 1900 

110.131  (a)  revised 15744 

140.7  (a^  and  (c)  revised;  (d)  added 

31861 

140.11  (a)  introductory  text  and 

(4)  revised 39016 

150  Technical  correction 13773 
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TITLE  10  Chapter  l-Con. 

150.2  Revised 1901 

170.12  (g)  and  (h)  revised 31851 

170.20  Revised 31851 

170.21  Introductory  text  and 
table  amended 31851 

170.31  Revised 31852 

171.13  Revised 31857 

171.15  (b),  (c)  introductory  text, 

(1).  (2).  (e)  and  (f)  revised .....31857 

171.16  (c)  introductory  text, 
table,  (1).  (4),  (d)  and  (e)  re- 
vised  ..31858 

171.19  Revised 31861 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

430.2  Amended 13315,  48057 

430.21—430.27  (Subpart  B)  Regu- 
lation at  62  FR  53510  con- 
firmed  9390 

430.22  (b)(6)  added „ 13316 

430.23  Heading  revised;  (s) 
through  (V)  added 13316 

430.24  (s)  through  (v)  amended 13316 

430.27    (a)(1),    (b)(lXiii)    and    (1) 

amended 13316 

430.21—430.27  (Subpart  B)  Appen- 
dix S  added 13316 

Appendix  T  added 13317 

Appendix  Jl  corrected 16669 

Appendix  E  revised 26008 

Figxires  1  through  7  correctly 

added 38737 

430.31—430.33  (Subpart  C)  Head- 
ing revised 13317 

430.31  Revised 13317 

430.32  Heading  and  introductory 
text  revised;  (o)  through  (r) 
added 13317 

(j)  revised 48057 

430.33  Revised 13318 

430.40  Revised 13318 

430.41  Revised 13318 

430.47  (a)(1)  amended 13319 

430.49  (a)  amended 13319 

430.50  (a)  and  (b)  amended 13319 

430.60  Revised 13319 

430.61  (a)(4)  amended 13319 

430.62  Revised;  eff.  in  part  3-18-99 
13319 

430.63  (a)  amended 13321 

430.70  (a)(1)  introductory  text  (3) 

and  (6)(i)  revised 13321 

430.73  Introductory  text  amend- 
ed  13321 


430.60—430.75  (Subpart  F)  Appen- 
dixes A  and  B  revised 13321 

600.27         (b)(2)(i)(A)         revised; 
(b)(2)(i)(B)                amended;    . 
(b)(2)(i)(C)                 removed: 
(b)(2)(i)(D)    redesignated    as 
(b)(2)(i)(C) 10508 

600.400—600.417  (Subpart  E)  Re- 
moved  29942 

Ctiapter  III— Department  of 
Energy  (Part$  700-999) 

711  Added 48066 

Ctiapter  X— Department  of  Energy 
(General  Provisions)  (Parts 
1000-1099) 

1010  Authrority  citation  revised 

30111 

1010.102  Amended 30111 

1010.105  Removed 30111 

Ctiapter  XI— United  States  Enricti- 
ment  Corporation  (Parts 
1101-1199) 

Chapter  XI  Removed 42201 

1101  Removed 42201 

1102  Removed 42201 

Ctiapter  XV-Office  of  the  Fed- 
eral Inspector  for  ttie  Alaska 
Natural  Ga$  Transportation  Sys- 
tem (Parts  1500-1599) 

Chapter  XV  Removed 13486 

Ctiapter  )(VII— Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ments  27667 

Proposed  Rules: 

0-199  (Ch.  I) 43580 

1 11169 

2 5315, 16046,  48644 

10 41206 

11 , 41206 

20 38511,43516 

25 41206 

32 43516 

33 14381 

36 43516 


r 
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36 49296 

SO 3052.  3673.  20136.  29357,  39522.  40665. 

50615.  52201 

51 48644 

60 47440 

TO 27870.  29357.  51545 

71 8362.  34335 

72 12040.  13372.  31364.  39526.  49046 

73 49505 

76 49301 

95 „ 41206 

140 16046.  17130,  50815 

170 16046 

171 16046.  17130 

430 2186.  3053,  9975.  10571. 16446. 16706. 

16707.  29357.  48451,  51304 

431 34758 

490 19372.  40202 

625 17260 

708 yii 

835 28495 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  l-Federal  Election 
Commission  (Ports  1—9099) 

9003.1    (bXll)    added    (effecUve 

date  pendlngr) 45680 

9033.1    (bX13)    added    (effective 

date  pending) 4568O 

Proposed  Rules: 

1—9099  (Ch.  I) 4404 

35 39763 

100 8363,10783 

102 37722,  48452 

103 37722.  48452 

106 37722,  48452 

114 3851. 10783.  29358 

9008 33012 

9033 33012 

TITLE  12-BANKS  AND  BANKING 

Ctrapter  I— Comptroller  of  ttw 
Currency.  Department  of  tt>e 
Treasury  (Parts  1-199) 

3  Technical  correction 48571 

3.100   (c)(2)    revised:    (eX7)   and 

(gX2)  amended 42674 

3  Appendix  A  amended 42674,  46521 

4  Authority  citation  revised 46120 

4.6  Re  vised 16380 

Heading  revised 46120 


4.7  Added 46130 

6.2  (g)  revised 42674 

9.101  Added 6473 

10  Re  vised... 29094 

10.2  (c)  corrected 35309 

32.2  (b)  revised 15746 

32.3  (CX4X11XB)    and    (6XiiXB) 
amended 15746 

32.4  Revised 15746 

CtKipter  II— Federal  Reserve 
System  (Parts  200-299) 

202  Appendixes  A  and  C  amended 
16394 

203.1  (a)  amended 52142 

203.3  (aXlKii)  and  (2X11)  revised 

52142 

203  Appendix  A  amended 5214^-52146 

204.3  (c)  revised 15071 

205.4  (c)  added;  interim 14532 

205.11  (cX3)  revised 52118 

205  Appendix  A  amended 52118 

207  Removed 2820 

ore  margin  stock  lists 3804 

208  Authority  citation  revised 37637, 

46522 
Technical  correction 48571 

208.1—208.7  (Subpart  A)  Revised 

37637 

208.20—208.25    (Subpart    B)    Re- 
vised  37641 

208.26  Revised 16380 

208.30—208.37  (Subpart  C)  Revised 

37646 

208.40—206.45    (Subpart    D)    Re- 
vised  37652 

208.41  (f)  revised 42674 

208.50—208.51    (Subpart    E)    Re- 
vised  37655 

208.60—208.64  (Subpart  P)  Added 

37655 

208.100—208.101       (Subpart       O) 

Added 37658 

208  Appendixes  A  and  B  amended 
42675 

Appendix  A  amended 46522 

209  Revised 37663 

211.26  (c)  revised 46121 

213  Authority  citation  revised 52100 

213.4  (f)(8)  revised 52109 

213.7  (dXlXll)  revised 52100 

213  Appendix  A  amended 52110 

Supplement  I  amended 52115 

216  Removed 37665 

220  ore  margin  stock  lists.... 3804.  23195. 

40012 
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TITLE  12  Chapter  ll-Con. 

220.1  Revised 2820 

220.2  Revised 2821 

220.3  Revised 2822 

220.4  Revised 2823 

220.5  Revised 2824 

220.6  Revised 2824 

220.7  Revised 2824 

220.8  Revised 2825 

220.9  Revised 2826 

220.10  Revised 2826 

220.11  Revised 2826 

220.12  Revised 2827 

220.13  Removed 2827 

220.14  Removed 2827 

220.15  Removed 2827 

220.16  Removed 2827 

220.17  Removed 2827 

220.18  Removed 2827 

220.12&  Removed 2827 

221  Revised 2827 

ore  margin  stock  lists 3804 

224  Authority  citation  revised 2839 

ore  margin  stock  lists 3804,  23195, 

40012 

224.1  (a)  and  (b)(1)  amended 2839 

224.2  Introductory  text  amended 
2839 

224.3  Revised 2839 

225  Authority  citation  revised 30370, 

46522 

Technical  correction 48571 

225.200  (b)(4)(i)  revised 14804 

225  Appendix  D  amended 30370 

Appendixes  A  and  D  amended 

42676 

Appendix  A  amended 46522 

226  Dollar   amount   adjustment 
notice 6474 

226  Appendix  H  corrected ^23 

Supplement  I  amended 16674—16678 

Supplement  I  corrected 33990 

230.4  (b)(6)(iii)  amended 40637 

230.5  (c)   removed;    (d)   redesig- 
nated as  (c) 52107 

230.8  (c)(6)(iii)  revised 40638 

(e)(2Xi)  revised 52107 

230.9  (b)  revised 52107 

230  Supplement  I  amended 52107 

230  Appendix  A  amended 40638 

250.120  Removed 37659 

250.121  Removed 37659 

250.122  Removed 37659 

250.123  Removed 37659 

250.140  Removed 37659 

250.161  Removed 37659 

250.162  Removed 37659 


250.300—250.302  Undesignated 
center  heading  and  sections 
removed 37659 

265.11  (f)  revised 2839 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

Chapter  III  Policy  statement 25157 

303  Revised 44713 

303.2      (a)      introductory      text 

amended 17074 

303.5  (d)  removed 17074 

303.6  (f)(l)(il)(A)  and  (C)  revised 
17074 

303.7  (a)  heading.  (l)(i),  (11)(A), 
(ili)(D)  and  (b)(4)(ii)  revised; 
(f)(2)(i)  amended;  (f)(2)(ii)  re- 
moved  17074 

303.8  (f)  removed 17074 

309.1  Re  vised 16404 

309.2  (e)  revised 16404 

309.4  Revised 16404 

309.5  Re  vised „ 16404 

309.6  Amended 16408 

325  Authority  citation  revised 42677 

Technical  correction 48571 

325.2  (n)  revised:  (s).  (t)  and  (v) 
amended 42677 

325.5  (f)  revised;  (gX2)(iXB)  and 

(5)  amended 42677 

325.103  (c)  revised 17074 

325  Appendix  A  amended 42677.  46523 

Appendix  B  amended 42678 

326.1  (c)  amended 17075 

326.8  (a)  and  Footnote  3  revised 

17075 

327  Authority  citation  revised 17075 

327.1  (b)(2)  revised 17075 

327.4  (a)(lXi)(BXi).  (2),  (iiXB)(i) 

and  (2)  revised 17075 

329.3  Added 8342 

330  Revised 25756 

333.4  (a),  (dX2)  and  (3)  amended; 
(b)  and  (dX4)  removed;  (c) 
through  (f)  redesignated  as 

(b)  through  (e) 44750 

337  Authority  citation  revised........ 44750 

337.6  (aX5Xlii)  revised:  (c) 
amended;  (d),  (e)  and  (f)  re- 
moved; (g)  and  (h)  redesig- 
nated as  (d)  and  (e) 44750 

337.12  Revised 16381 

341.7  Added ; 44750 

346  Removed 17075 

347  Revised 17075 
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347.214  Added 46121 

347.401—347.405  (Subpart  D)  Re- 
moved  44781 

351  Removed 17090 

357  Authority  citation  revised 10295 

357.1  (b)  revised 10295 

359.6  Re  vised 44751 

360.1  Re  vised 37761 

360.2  (e)  revised 37761 

362.4  (c)(3)(i){A)  revised 17090 

Chapter  V— Office  of  Thritt  Super- 
vision, Deportinent  of  the  Treas- 
ury (Parts  500—599) 

544.2  (b)(4)  amended 46160 

560.210  (b)(2)  introductory  text, 
(viii)  and  (ix)  revised; 
(b)(2Xx)  removed;  (bX2Xxi). 
(xii)  and  (xiii)  redesignated 
as  (b)(2)(x).  (xi)  and  (xii);  in- 
terim  1053 

Revised 38463 

563  Authority  citation  revised 51274 

563.41  (a)(3)  revised 43293 

563.171  Revised 16381 

563.550—563.590       (Subpart       H) 

Added 51274 

563f.2  (DdXiii)  revised 51275 

563f.5  (bX2Xi)  and  (11)  revised 51275 

563f.6  (bXD  and  (2)  revised 51275 

565.2  (f)  revised 42678 

567  Technical  correction 48571 

567.1  Amended 42678 

567.5  (a)(2)(ii)  revised 42678 

(b)(5)  added 46524 

567.6  (a)(lXiv)(L)  and  (M)  revised 
42678 

567.9  (c)(1)  revised 42678 

567.12  Heading  and  (a)  through  (f) 

revised 42678 

574  Authority  citation  revised 51276 

574.9  Removed 51275 

575.2  (h)  and  (o)  revised;  (q) 
added 11365 

575.6  (c)  through  (i)  redesignated 
as  (d)  through  (j);  new  (c) 
added - 11365 

575.10  (a)(2)  introductory  text. 
(3),  (4)  and  (bXD  amended; 
(aX6XiXB)  revised 11365 

575.11  (bXD  introductory  text  (2), 
(c)  introductory  text,  (1),  (3) 
and  (e)  revised;  (bXlXli)  re- 
designated as  (bXlXiii);  new 
(bXlXli)  added 11365 


575.12  (aX2),  (bXlXii).  (ill)  and  (2) 

revised 11386 

575.14  Added 11366 

Chapter  VI— Farm  Credtt 
Administration  (Parts  600—699) 

607  Authority  citation  revised 34268 

607.2  (c)  revised  (effective  date 
pending) 34268 

Regulation  at  63  FR  34268  eff. 
8-3-98 41184 

607.3  (bX2)    amended    (effective 

date  pending) 34268 

Regulation  at  63  FR  34268  eff. 

8-3-98 41184 

611.350    Added    (effective     date 

pending) 39225 

Regulation  at  63  FR  39225  efl". 

9-14-98 49266 

611.1135  (b)(4)  and  (c)  revised  (ef- 
fective date  pending) 38225 

Regulation  at  63  FR  39225  eff. 

9-14-98 49265 

611.1206  (c)  revised  (effective  date 

pending) 36547 

Regulation  at  63  FR  36547  eff. 

8-6-98 41958 

614.4000   (b)   amended    (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4010   (b)   amended   (effective 

date  pending) 5723 

Regulation  at  63  FR  5723  eff.  3- 

13-98 12401 

614.4120  Revised   (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4125    Added    (effective    date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

614.4130  Revised  (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

1^98 12401 

614.4155    Regulation    at    62    FR 

66818  eff.  3-4-98 10615 

614.4160    Regulation    at    62    FR 

66818  eff.  3-4-98 10615 

614.4280    Regulation    at    62    FR 

66818  eff.  3-4-98 10615 

614.4270—614.4320  (Subpart  O) 
Regulation  at  62  FR  66818  eff. 
3-4-98 10615 


179-004(12)   96-2 
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TITLE  12  ChoplorVI-Con. 

614.4321    Regulation    at    62    FR 

66818  eff.  3-4-98 10615 

614.4335  Refirulation    at    62    FR 

63646  eff.  3-4-98 10515 

614.4336  Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4350    (a)    revised    (effective 

date  pending) 36547 

Regulation  at  63  FR  36547  eff. 
8-6-98 41958 

614.4367    Regulation    at    62    FR 

63647  eff.  3-4-98 10515 

614.4540—614.4600  (Subpart  P)  Re- 
vised (effective  date  pending) 

36547 

Regulation  at  63  FR  36547  eff. 
8-6-98 41958 

615.5135  Introductory  text 
amended      (effective       date 

pending) 39225 

Regulation  at  63  FR  39225  eff. 
9-14-98 49265 

615.5180—615.5182  (Subpart  O) 
Added  (effective  date  pend- 
ing)  39225 

Regulation  at  63  FR  39225  et[. 
9-14-98 49265 

615.5201  (h)  amended:  (d)  through 
(n)  redesignated  as  (e) 
through  (i).  (k).  (1)  and  (n) 
through  (q);  new  (d),  new  (j) 
and  new  (m)  added  (effective 

date  pending) 39225 

Regulation  at  63  FR  39225  eff. 
9-14-98 49265 

615.5210  (a),  (b).  (e)  introductory 
text.  (1).  (6).  (10).  (f)(2)(i),  (ii). 
(iii)  heading,  (iv),  (3)(ii)(A) 
and  (iii)  revised;  (e)(ll) 
added;  (0(2)(v)  removed  (ef- 
fective date  pending) 39226 

Regulation  at  63  FR  39226  eff. 
9-14-98 49265 

615.5220  Introductory  text  and  (a) 
through  (h)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (8);   new  (b)  added 

(effective  date  pending) 39227 

Regulation  at  63  FR  39227  eff. 
9-14-98 49265 

615.5230    (b)(5)    added    (effective 

date  pending) 39228 

Regulation  at  63  FR  39228  eff. 
9-14-98 49265 

615.5260  (a)(3)(ii)  revised  (effec- 
tive date  pending) 


Regulation  at  63  FR  39228  eff. 

9-14-98 49265 

615.5301  (a),"(b)(lBl)7aH(2X^^^^^^ 
(3).  (4).  (5).  (i)(2).  (3).  (4)  and 
(7)    revised    (effective    date 

pending) 39228 

Regulation  at  63  FR  39228  eff. 

9-14-98 49265 

615.5330  Revised  (effective  date 

pending) 39228 

RegtUation  at  63  FR  39228  eff. 

9-14-98 49265 

615.5335  Revised  (effective  date 

pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

615.5350    (b)(7)    added    (effective 

date  pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

615.5355  (a)(4)  revised  (effective 

date  pending) 39229 

Regulation  at  63  FR  39229  eff. 
9-14-98 49265 

615.5450  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5451  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5452  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5454  Regulation  at  62  FR 
53229  eff.  1-27-98 5223 

615.5455  Regulation    at    62    FR 

53229  eff.  1-27-98 5223 

615.5457    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

615.5460    Regulation    at    62    FR 

53230  eff.  1-27-98 5223 

620.1  (J)  amended  (effective  date 

pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

620.5    (a)(8)    amended    (effective 

date  pending) 36549 

(d)(2).  (g)(4)(v)  and  (vl)  amend- 
ed; (fX3)  revised;  (fX4)  added 
(effective  date  pending) 39229 

Regulation  at  63  FR  36549  eff. 
8-6-98 41958 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

627  Heading  and  authority  cita- 
tion revised  (effective  date 
pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 
13-98 12401 
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627.2700  Revised  (effective  date 

pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2710  (b)(1)  and  (3)  revised  (ef- 
fective date  pending) 39229 

Regulation  at  63  FR  39229  eff. 

9-14-98 49265 

627.2720  (a)  removed;  (b)  through 
(f)  redesignated  as  (a) 
through  (e);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2730  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (b)  revised 

(effective  date  pending) 5724 

Regulation  at  63  FR  5724  eff.  3- 

13-98 12401 

627.2795—627.2797  (Subpart  D) 
Added  (effective  date  pend- 
ing)  5725 

Regulation  at  63  FR  5725  eff.  3- 
13-98 12401 

630.20  (a)(lXv)  amended  (effec- 
tive date  pending) 36549 

Regulation  at  63  FR  36549  eff. 
8-6-98 41958 

Chapter  VII-NaNonal  Credit 
Union  Administration  (Parts 
700-799) 

Chapter  vn  Interpretive  rulings 

24099 

701.1  Revised 4373 

701.19  (a)  amended;  interim 14026 

(a)  amended 52147 

701.21  (cK5)  amended;  (h)  re- 
moved; interim 51799 

701.26  (a)  designation  and  (b)  re- 
moved  10756 

701.27  Removed « 10756 

701.36  (a)(4)(iv)  amended 10756 

703.50  Regulation  at  62  FR  64147 

confirmed 24104 

703.60  Regulation  at  62  FR  64147 

confirmed 24104 

703.80  Regulation  at  62  FR  64147 

confirmed 24104 

703.100  Regulation  at  62  FR  64148 

confirmed 24104 

703.150  Regulation  at  62  FR  64148 

connrmed 24104 

703.30  (g)  removed;  (h)  through 

(1)      redesignated      as      (g) 

through  (k) 24104 


703.50  (b)(2)  revised 24106 

703.100  (e)  revised .24106 

703.130  Revised 24106 

704.5  (c)(6)  revised 24105 

704.11  (e)  amended....... 10756 

704  Appendix  B  amended 24106 

708a  Heading  and  authority  cita- 
tion revised 10617 

708a  Appendix  A  amended 10517 

708b.301  (a)(1)  and  (bXD  amended 

10619 

708b.302  (aXD.  (2).  (bXD  and  (2) 

amended ...10519 

712  Added 10766 

722.3  (a)(7)  and  (8Xii)  amended; 

(aX9)  added:  interim 61799 

723  Added;  interim 51799 

724  Authority  citation  revised 14026. 

52147 
724.1  Amended;  heading  revised: 

interim 14026 

Heading  revised;  amended 52147 

741.203  (a)  amended;  interim 51802 

791.5  (aX2)  revised 5859 

791.6  (a)  amended 5858 

792  Authority  citation  revised 14338 

792.01—792.32  (Subpart  A)  Re- 
vised  14338 

792.20—792.37  (Subpart  B)  Redes- 
ignated as  792.52—792.68 
(Subparts) 14338 

792.52-792.69  (Subpart  E)  Redes- 
ignated from  792.20—792.37 
(Subparts); 14338 

CtKspter  iX-Federal  Housing 
Finance  Board  (Parts  900—999) 

900  Authority  citation  revised 3455 

900.1—900.5  (Subpart  A)  Appendix 

A  amended 3456 

904  Revised;  interim 37485 

910.3  Revised ■. 8059 

912  Revised 8069 

932  Authority  citation  revised 3456 

932.11  (b)  revised 3456 

932.40  (d)  revised 30587 

932.41  (bX2)  and  (cX3Xll)  revised; 
(c)(3)(iv)  added;  (d)  amended; 
(f)  removed;  (g)  redesignated 

as  (f) 30687 

933  Authority  citation  revised 3455 

933.1  (cc)  revised 3456 

(nXlXiii)  revised;  (bbX6Xill) 
and  (7)  amended;  (bbX8) 
added 36127 
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TITLE  12  Chapter  IX-Con. 

(1),  (z)  and  (aa)  amended;  (u), 
(X)  and  (y)  revised;  (ee)  added 
40023 

933.2  (c)(2)  amended ...40023 

933.3  (c)  amended 40023 

933.4  (d)  added 40024 

933.9  Amended 40023 

933.10  Amended 40023 

933.11  (a)(1).  (3).  (4).  (b)(1).  (2). 
(3)(i)  introductory  text  and 

(ii)  amended 40023 

(b)(3)(i)(B)  and  (C)  revised 40024 

933.12  (a)  amended 40023 

933.14  (a)  heading  removed;  (a)(1) 
revised;  (b)  removed 40024 

933.15  (a)(i)  and  (ii)  amended 40023 

(c)  added 40024 

933.16  Amended 40023 

933.17  (e)(1)  introductory  text, 
(i).  (2)(i).  (3)(i)  and  (f)(1) 
amended 40023 

933.20  (b)(1)  and  (2)  amended 40024 

934.16  Regulation  at  62  FR  65198 

confirmed 39702 

935.1  Amended 35128 

937  Added 39704 

960.1  Amended;  interim 27672 

960.4  (d)  revised;  interim 27672 

960.5  (b)(9),  (10)(i)(C)  and  (ii)  re- 
vised; interim 27672 

960.6  (b)(4)(ii)  and  (iii)  amended; 
(b)(4)(iv)(A),  (C)(2),  (D),  (F)(*) 

and  UO)  revised;  interim 27673 

960.7  (a)  revised;  interim 27673 

960.9  Introductory  text  revised; 

interim 27673 

960.12  (e)  revised;  interim 27673 

960.13  (c)(4),  (5)(iv).  (d)(1)  and 
(2)(iv)  revised;  interim 27673 

Chapter  XVII— Office  of  Federal 
Housing  Enterprise  Oversight. 
Department  of  Housing  and 
Urban  Development  (Parts 
1701-1799) 

1720  Added;  interim 8844 

Regulation  at  63  FR  8844  con- 
firmed  26063 


Proposed  Rules: 


10. 


.2640 


26 43052 

28 16708 

202 12326,14552 

203 9453,12329 


205 14555 

210 12700 

212 43052 

213 14538 

220 2840.16446 

221 2840.16446 

224 2840.16446 

226 , 6112.14548 

229 12700 

230 ,..: 14532 

250 32766,  32768 

309 ...29 

330 38521 

348 43052 

357 , 10349 

404 41478,  48452 

502 43642 

544 18149 

545 „ 49874 

555 43327 

560 49874 

561 51305 

563 1044,  17966.  20252 

563b , 1044 

563f 14844.43052 

574 _ J 14844 

600^^  (cii.  vi)!!!!!'.!!!!!!!!!!!!!!'.!!'!!!!!!44i76 

611 13564,  49305 

615 33281 

620 49305 

701 ..41976,  41978.  49164 

708a 


708b. 
922... 
931... 
932... 


...5898 
...5898 
.26532 
.26532 
.26532 


933 8364,26532 

934 26532 

935 25718 

937.... 5315 

938 25726 

941 ; 26532 

970 25718 

1780 51031 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1  - 1 99) 

107  Authority  citation  revised 5865 

107.50  Amended 5865 

107.110  Removed „ 5865 

107.120  Revised 5865 

107.150  (aXl)   introductory  text 

revised 5866 
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107.210  Revised 5866 

107.220  Removed 5866 

107.230  (d)(4)  introductory  text 

revised 5866 

107.503  (a),  (b)  and  (e)  revised;  (c) 

amended 

107.660  (d)  redesignated  as  (e); 

new  (d)  added 5866 

107.710  (b)  and  (c)  revised;  (e) 

amended 5866 

107.720  (b)(2)  and  (c)(1)  introduc- 
tory    text     revised;     (b)(3) 

added 5867 

107.730  (dK3Xiv)  revised 5867 

107.740  (a)  revised 5867 

107.856  (cKD.  (4)(i)  and  (dK4)  re- 
vised; (gXD  through  (10)  re- 
designated as  (g)(2)  through 

(11);  new  (g)(1)  added 5867 

107.865  (c)(2)  amended;  (d)(1)  re- 
vised  « 5867 

107.1100  Revised 5868 

107.1110  Removed 5868 

107.1120  (c)  revised;  (d).  (e)  and  (f) 
redesignated  as  (e),   (f)  and 

(g);  new  (d)  added 5868 

107.1130  Heading,  (a),  (b)  and  (c) 

revised;  (d)  added 5868 

107.1160  Introductory  text  added 

5868 

107.1200  (c)  and  (d)  revised 5868 

107.1210  Revised 5868 

107.1230  (a)  and  (b)  revised 5868 

107.1240  (aXD.  (b).  (c)  and  (d)  re- 
vised  5868 

107.1350      Undesignated      center 

heading  removed 5869 

107.1350  Redesignated  as  107.1585 

5869 

107.1400  Heading  and  introduc- 
tory text  revised 5869 

107.1420  Revised 6869 

107.1430  Amended 5869 

107.1500  (b)(1).  (4)  and  (fK2)  re- 
vised; (e)  amended 5869 

107.1505  (a)  introductory  text 
amended;  (a)(1).  (2)  and  (3) 

added;  (b)  revised 5869 

107.1510  Introductory  text  and 
(dXlXil)  revised;  (c)  amended 

5870 

107.1520  Revised 5870 

107.1530  (c).  (eX2)  and  (h)  revised; 

(e)(3)  and  (4)  removed 5871 

107.1540        Introductory        text 

amended 5871 


107.1550        Introductory        text 
amended;  (aXD,  (b)  and  (cX3) 

revised 5871 

107.1560  Introductory  text  and  (e) 
teble  amended;  (aXD.  (4)  and 

(b)  revised 5872 

107.1570        Introductory        text 
amended;  (bXD  heading,  (i) 

and  (ii)  revised 5872 

107.1576  Added 5872 

107.1580  (a)  heading  and  intro- 
ductory text  revised 5872 

107.1585       Redesignated       from 

107.1350  and  revised 5869 

107.1590    (aXD    revised;    (c)    re- 
moved;  (d)  redesignated  as 

(c) 6873 

107.1600  (a)  amended;  (b)  revised 

5873 

107.1720  Added ....5873 

107.1820  (e)(9)  revised 5873 

107.1830  (a)  revised 5873 

115  Authority  citation  revised 12606 

115.61  Amended 12605 

120.846  Revised;  interim 24740 

121  Authority  citation  revised 31907. 

46642 

Waiver 38742 

121.103  (fX2)  revised;  (f)(3)  and  (4) 
redesignated  as  (fX4)  and  (5); 

new  (f)(3)  added 36738 

121.401  Amended 31907 

Revised 46642 

121.413  Added 46642 

121.1001    (aX6)    redesignated    as 

(a)(6);  new  (a)(5)  added 31907 

(aX2)  through  (6)  redesignated 
as    (aX3)    through    (7);    new 

(aX2)  added;  (bX2)  revised 35739 

121.1008  (a)  revised 31908 

121.1103  (a)  revised 35739 

123.18  Added 15072 

123.19  Added 15072 

123.20  Added 15073 

123.201  (d),  (e)  and  (f)  added 46644 

Regulation  at  62  FR  35337  con- 
firmed  , 46646 

123.202  (a)  amended 46644 

123.301  (a),  (c)  and  (d)  amended; 

(e)  through  (h)  added 46644 

124.1—124.704    (Subpart    A)    Re- 
vised  36739 

124.108  (0  added 36772 

124.302  (d)  added 35772 

124.403  (d)  added 35772 
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TITLE  13  Chapter  l-Con. 

124.504  (d)  redesignated  as  (e); 

new  (d)  added 35772 

124.601—124.610  (Subpart  B)  Re- 
designated                            as 
124.1001—124.1010  (Subpart  B) 
35739 

124.1001—124.1024  (Subpart  B)  Re- 
vised  36772 

125  Authority  citation  revised 31908, 

46642 

125.2  (a)(1)  amended 31908 

125.3  (b)  and  (c)  revised:  (d) 
amended 31908 

125.7  Added 46642 

126  Added 31908 

134.201  Amended , 35766 

134.202  (c)  and  (d)  amended 35766 

134.203  (a)(2),  (3)  and  (4)  redesig- 
nated as  (a)(3),  (4)  and  (5); 

new  (a)(2)  added 35766 

134.211  (d)  added 35766 

134.213  (a)  amended 36766 

134.222  (a)(2)  amended 36766 

134.401—134.418  (Subpart  D)  Re- 
desigrnated  as 
134.501—134.134.518  (Subpart 
E);  new  134.401—134.408  (Sub- 
part D)  added 35766 

Proposed  Rules: 

120 24753.  27219.  29676,  43330 

121 5480,  16148. 16882. 18150,  20139,  20447 

123 20140 

125 : 16148. 18150 

126 16148. 18150 

TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1—199) 

1  Technical  correction 23338 

1.2  Amended 8318 

11.101  (b)  table  amended  (0MB 

numbers) 25573.31866 

21  Effective  date  confirmation 6808 

Special  FAA  conditions. ...16089,  26422. 

32972  34784 

23  Special  FAA  conditions 4563'.  40638 

23.901  (d)(2)  revised 14797 

23.903  (a)(2)  revised 14798 

25  Special  FAA  conditions  ....3023,  13773. 
17090.  34121.  38075.  44993 


Technical  correction 23338 

25.101  (i)  added 8318 

25.105  (cKD  revised 8318 

25.107  (a)(2)  revised 8318 

(a)(1)  and  (e)  amended 8848 

25.109  (b),  (c).  (d)  redesignated  as 
(e),  (g)  and  (h);  (a)  and  new 
(e)  introductory  text  revised; 
new  (b).  new  (c).  new  (d).  (f) 
and  (i)  added;  new  (h)  amend- 
ed  8318 

25.111  (a)  amended 8848 

26.113  (b)  redesignated  as  (c);  (a) 
introductory  text.  (1)  and 
new    (c)    revised;    new    (b) 

added 8320 

25.116  (a)  revised 8320 

25.119  Heading  amended 8848 

25.233  (a)  amended 8848 

25.349  Introductory  text  amend- 
ed  8848 

25.481  (a)(3)  amended 8848 

25.493   (c)   revised;    (d)   and   (e) 

added 29072 

26.671  (a)  introductory  text.  (3). 
(b)    introductory    text.    (1), 

(5)(ii)  and  (eKD  revised 15714 

(b)  corrected 23338 

25.735  (f)  introductory  text  and 

(2)  revised;  (m  added 8320 

25.807  (f)(4)  and  (j)  added 8848 

(f)(4)  corrected 12862 

25.832  (a)  introductory  text  and 

(2)  amended 8848 

25.885  (c)  revised 8048 

25.867  (c)(2)  revised;  (d)  removed 
8048 

26.868  Heading  and  introductory 
text  revised 

26.903  (c)  amended 

(a)(2)  revised 14798 

25.1185  (a)  amended 8848 

25.1533  (a)(3)  revised 8321 

25  Appendix  F  amended 8848 

27  Special  FAA  conditions. ...26422.  34786 

27.625  (d)  added 43285 

27.786    Heading    revised;    (k)(2) 

amended 43285 

27.975  (b)  amended 43285 

27.1329  (f)  added 43285 

27.1365  (c)  added 43286 

29  Special  FAA  conditions  ....32972.  34784 

29.625  (d)  added 43285 

29.785    Heading    revised;    (k)(2) 

amended 43285 
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29.923  (a)  introductory  text 

amended 43285 

29.975  (a)(7)  amended 43285 

29.1329  (f)  added 43285 

29.1351  (d)(l)(ili)  removed 43285 

29.1359  (c)  added 43285 

33  Special  FAA  conditions 33629 

33.77  (c)  and  (e)  revised 14798 

33.78  Added 14799 

33  Appendix  B  added ...14799 

36  Appendix  A  corrected;  CFR 

correction 26063 

39.13 660.  1336.  1339,  1736,  1737.  1740. 

1902.  1905.  1907.  1909,  1910. 

1912—1914.  2594.  2597.  3031,  3457, 

3459.  3809.  4156.  4158,  4161,  4162. 

4375,  4564,  4567,  4569,  5224,  5226, 

5227,  5726,  5875—5877,  5879,  5780, 

5782,  6065,  6068,  6070,  6630,  6634, 

6636—6638.  6641.  6643.  6840.  6841. 

6843,  6845,  7639.  7641.  7643.  7645. 

7647.  7651,  7655.  7659,  7663,  7667, 

7671.  7675.  7679.  7683.  7687.  7688. 

7692.  7695.  7697.  8065,  8069,  8073. 

8077,  8081,  8085,  8089.  8093.  8849. 

8851.  9404.  9406.  9408.  9731.  9733. 

9735.  9926.  9927.  9929,  9931,  9933, 

9934.  9936.  9937,  9939.  10296,  10298, 

10301. 10302,  10522,  10526. 10528. 

11107.  11110.  11111.  11112. 11114. 

11115. 11117.  11820.  11821. 11822, 

11824. 11986.  11988.  12402.  12404. 

12406,  12407.  12409.  12606,  12608. 

12610,  12612,  12613.  12615. 12616. 

12618.  13118,  13332,  13334,  13336, 

13488.  13490. 13492.  13494.  13496. 

13498.  13499. 13501.  13504,  13506, 

13508. 13510.  13511.  13513. 13515. 

13776. 13777.  14028.  14603.  14806, 

15074. 15076. 15077.  15079.  15286, 

15747,  15750,  15752,  15754,  15755, 

15757,  16093,  16095,  16097,  16099, 

16102.  16104. 16106.  16108. 16109. 

16111.  16113.  16679.  16680. 16682. 

16884.  16886.  16887.  17317. 17319, 

17321.  17322.  17324.  17325.  17670. 

17672.  17674. 17676.  17677, 17679, 

17932. 17934.  18118.  18120. 18121. 

18310. 18818. 19173.  19175. 19177. 

19179.  19182, 19184.  19384.  19386. 

19387.  19390.  19391.  19393,  19654. 

19798.  20063.  20065.  20067.  20300. 

20301.  20303.  20304.  20305.  20307. 

20309.  20310.  20312.  20528.  23201. 

23202.  23204.  23206.  23375.  23377. 

23378.  23380.  23381.  23384.  23659. 


23661,  24388,  24390,  24742.  24744. 
24912.  24913.  24915.  24916.  25159. 
25390.  26065.  26425.  26427.  26428. 
26430.  26441.  26715.  26965.  26967. 
26969.  27195,  27197.  27199.  27451. 
27453,  27463,  27473,  27675.  27676. 
27835,  28218,  28220,  28481.  28483. 
28484,  29095,  29097.  29098,  29100, 
29101,  29103,  29344.  29545,  29547, 
30112,  30113,  30115,  30116.  30117. 
30119.  30120.  30121.  30123.  30124. 
30371.  30373.  30374.  30376.  30378. 
30379.  30588.  31105.  31107.  31108. 
31109.  31339,  31342,  31346-31350, 
31607,  31609,  31610,  31611,  31613, 
31614,  31616,  31617.  31917.  32120, 
32123,  32606,  32607,  32609,  32610. 
32719.  32721,  32975.  32976.  33244. 
33245.  33247.  33531.  33534.  33537. 
33538,  33540,  34269,  34270.  34272. 
34276,  34556,  34557,  34559,  34560. 
34561,  34563,  34564,  34566,  34569, 
34570,  34572,  34573,  34575,  34577, 
34579,  34581,  34582,  34584,  34586, 
34589,  34590,  34591,  34790,  34791, 
34797.  34799.  34802.  34803,  34804. 
35129.  31131.  31135.  31138.  31140. 
31142.  35790-35792.  35794.  35795. 
35797.  36160.  36551.  36552.  36554. 
36831.  36833.  36834.  36837.  37063. 
37065.  37762.  37764.  37766.  38078. 
38080.  38082.  38285.  38287.  38288. 
38290.  38292.  38294,  38297,  38464, 
38466.  39017.  39019,  39230,  39232, 
39484,  39486.  39488,  39490.  39492. 
39494.  39496.  40360,  40362,  40642, 
40806.  40608.  40810.  40811.  40813. 
40815.  40817.  40818,  40820,  41186, 
41394,  41716,  42203.  42204.  42206. 
42206,  42209,  42212,  42213.  42215. 
42216.  42218.  42220.  42221.  42222. 
42692,  43071,  43072,  43296,  43298, 
43300.  43611,  43613,  43615,  43616, 
44371.  44374.  44547,  44553,  45169, 
45681.  45683.  45685.  45687.  45688. 
45680.  45692.  46162.  46165.  46646. 
46648.  46869.  46871.  46873.  46874. 
46876.  46877.  46879.  47424.  48418. 
48420.  48421.  48423.  48425.  48426. 
48572.  48574.  48998.  49266,  49269, 
49271,  49273.  49274.  49277.  49279. 
49281.  49416.  49417.  49419.  49421. 
49422.  49425.  49654.  49655.  49656. 
49658.  49661.  49663.  49820.  50130. 
50131.  50133.  50135.  50137.  50138. 
S0483.  50485.  50486.  50489.  50181. 
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TITLE  14  Chapter  l-Con. 

50493,  50494,  50497,  50499.  50501, 

50502,  50504,  50506,  50508.  50510. 

50512.  50513.  50515.  50754,  50756. 

50981,  50983,  50985.  50989,  50991, 

51276.  51278,  51280.  51282,  51524. 

51525.  51803.  51806,  52151.  52153 

Corrected. ...4. 11368. 18308.  24210.  24389, 

31356.  36835.  38743.  39233,  45170, 

47091,  49819,  51520 

61  SFAR  No.  73  revised 666 

61.2  (a)  and  (b)  introductory  text 

revised 20286 

61.31  (h)  heading  and  (i)(l)  intro- 
ductory text  revised 20286 

61.35  (a)(1)  revised 20286 

61.39  (a)(6)  Introductory  text  re- 
vised  20286 

61.45  (b)  revised 20286 

61.51  (d).  (e)(lKi).  (ii)  and  (4)(i) 

revised;  (e)(l)(iii)  added 20286 

61.56  (c)  introductory  text  re- 
vised; (g)  and  (h)  redesig- 
nated as  (h)  and  (i);  new  (g) 

added 20287 

61.63  (d)(5).  (fXlO)  and  (g)(10)  re- 
vised  20287 

61.87  (a)  revised 20287 

61.109  (0.  (g)(2).  (4).  (h)  introduc- 
tory text.  (l)(i)  and  (ii)  re- 
vised  20287 

61.129  (b)(4)  introductory  text, 
(f).  (g)(5)  introductory  text. 
(h)(4)  introductory  text. 
(i)(A).  (B)  and  (ii)(A)  revised 


.20288 


61.157  (b)(3).  (f)(2).  (g)  introduc- 
tory text.  (8).  (h)  introduc- 
tory   text,    (i)   introductory 

text  and  (8)  revised 

61.159  (aX4)  introductory  text  re- 
vised  20288 

61.161  (a)(3)  and  (4)  revised 20289 

61.163  (a)(3)  introductory  text  re- 
vised  20289 

61.197  Revised 20289 

61.199  (a)  revised 20289 

71.1 1915—1917,  2136—2138,  2599,  2601. 

2885—2890.  4165.  4377—4392. 

5228—5232.  7058—7062,  7064. 

7282—7284.  8094.  8096.  8098-6100, 

8343.  8344.  8346.  856^-8565.  9135. 

9410—9413. 10759,  11990—11992. 

112619—12621.  12623—12626. 

12628-12631.  12633-12636. 

12638-12641.  12989,  12991,  12992, 

13779.  13780. 14346—14348.  14344. 


14345. 14348, 14604.  14606.  14607. 

14608.  15080-15083.  16048,  16889. 

16890.17092.17935.17936,18312. 

18314,  19394. 19395.  19397. 

20068-20071.  20529.  20530.  23206. 

24390.  24745.  24746.  26446-26451. 

26970—26978.  27202.  27475,  27477. 

27478.  27480,  27481.  28892.  29104. 

29943,  29944.  30041.  30126.  30127. 

30381.  30588-30595.  31352—31354. 

31356.  31618.  31619.  31620.  31621. 

32722.  32723.  33541—33544,  33841. 

33842,  33843.  34805.  34806.  34807. 

35506.  36555,  36839—36842. 

36844—36846.  37489.  38467.  39234. 

39235.  39497—39504.  39705—39708. 

40170,  40172.  40173,  40174.  40175. 

40863,  40644—40647.  40822.  41717.  - 

42224,  42693.  42695.  42696.  42697. 

43073.  43074.  43618.  43619.  43620. 

43621.  43622.  44125.  44126.  44128. 

44376.  44379,  44380,  45395. 

45694—45697.  45937.  45938.  45939. 

46166.  46167.  47161-47154.  48081. 

48428,  48575.  49282-^19284.  50141. 

50143.  50993.  51806—51810, 

51812—51814.  51816.  51817 

Corrected 924. 1884. 1997.  2891.  3618. 

4529.  6001.  7699.  8255.  8346.  8347. 
9912.  9940.  11118.  11991.  12401, 
14603.  14604.  14607.  14608,  16408, 
19396.  20447.  20684.  30880.  30816. 
35130.  35309,  36162,  37066.  37943. 
38467,  40643,  40951.  41323,  41959, 
42665,  45109.  46511,  46881.  47091, 
47155.  51283 
Regulation  at  63  FR  4163  de- 
layed to  3-26-98 7688 

Regulation  at  63  FR  39236  eft. 

date  delayed 43623 

Added;  eff  9-16-98  through  9-15- 

99 50140 

71.5      Amended:      eff.      9-16-98 

through  9-15-99 ..50140 

71.31      Amended;      eff      9-16-98 

through  9-15-99 50140 

71.33    (c)    amended;    eff   9-16-98 

through  9-15-99 50140 

71.41      Amended;      eff     9-16-98 

through  9-15-99 50140 

71.51      Amended:      eff      9-16-98 

through  9-15-99 50140 

71.61      Amended;      eff     9-1&-98 

through  9-15-99 50140 

71.71  (b)  through  (f)  amended;  eff 

9-16-98  through  9-15-99 50140 
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71.79      Amended;      eff      9-16-98 

through  9-15-99 50140 

71.901   (a)   amended;   eff  9-16-98 

through  9-15-99 50140 

73.19  (a)  and  (c)  revised 16890 

73.25 ....32724 

73.50 32725 

73.52 32725 

73.60 46649 

91  Technical  correction 1917.  2304, 

23338 

SPAR  No.  79  amended 8017 

Policy  statement 10123 

SFAR  No.  79  corrected ...19286 

SFAR  No.  50-2  amended 23604 

SFAR  No.  67  amended 26687 

SFAR  No.  82  added 45655 

SFAR  No.  67  revised 45659 

SFAR  No.  83  added;  eff.  10-3-98 

through  10-12-98 51770 

91.605  (b)(3)  revised 8321 

93  Technical  correction 1917 

95 5883.  13119.  27205.  37244.  46650 

97.21—97.35 667.  2140.  2602.  2604,  2605. 

2892.  5448,  5886.  7065.  7067,  10761, 
10762.  10764.  11993. 11994.  11996. 
17938—17940.  23207,  23209,  23210. 
.  23212,  23213.  25161.  25162.  28221. 
28223,  28225.  30596,  30598.  33844, 
33846.  36163.  36166,  36171,  38468. 
38469.  38471.  42225,  42568.  42570. 
44130.  44131.  46168.  46170,  49000. 
49002,  51818,  51820 

107  Authority  citation  revised 51218 

107.31  (i)(4)  revised 18076 

Revised 51218 

108.33  (e)(4)  revised ....18077 

Revised 51220 

119  Notice 4 

121  Notice 4 

Technical  correction... 1917.  2304.  23338 

SFAR  No.  50-2  amended 23604 

121.189  (e)  revised 8321 

121.314  Revised 8048 

121  Appendix  L  amended 8049 

135  Notice 4 

Technical  correction 1917.  23338 

SFAR  No.  50-2  amended 23604 

SFAR  No.  81  removed 25573 

135.163  (b)  revised 25673 

135.379  (e)  revised 8321 

141.35  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 


141.36  (b)  introductory  text  and 
(d)  introductory  text  revised 
20289 

141  Appendix  B  amended 20889 

Appendix  D  amended 2GS90 

142  Technical  correction 2304 

150  Policy  statement 16409 

187.1  Amended 40000 

187.15  (d)  removed 40000 

187  Appendix  B  removed 40000 

198  Revised 13740 

Chapter  II— Office  of  the  Sec- 
retary, Department  of  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

207  Revised 28236 

208  Revised 28236 

212  Revised 28236 

243  Added 8280 

Petition  denial 52156 

243.15  (b)  corrected J413 

380  Revised 28241 

382.7  (c)  added 10686 

382.38  Added 10635 

(k)  corrected 11954 

382.41  (b).  (e)  introductory  text. 
(2).  (3)  and  (f)  amended;  (g) 
revised;  (h)  added 10536 

Chapter  III— Commerciai  Space 
Transportation.  Federal  AvioHon 
Administration.  Department  of 
Transportation  (Parts  400—499) 

440  Added 45619 

CtKipter  V— National  Aeronautics 
arKJ  Space  Administration  (Parts 
1200-1299) 

1274.105  (bX8)  added 12998 

1274.202  (c)(6)  amended;  (f)  added 

12993 

1274.204  (b)(1)  revised:  (bX3)  and 

(dK2)  amended 12993 

1274.301  Amended 12998 

1274.901  Amended 12993 

1274.933  Added 12988 

Proposed  Rules: 

1—199  (Ch.  I) 18913 

14 45372 

17 46372 

21 40882.46834 
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TTTLE  14  Proposed  Rules:— Con. 

23 35648.46772 

25 2186.  30423 

27 34610.  37746.  45130.  46834 

29 37746.  45130.  46834 

33 23402 

39  ..iilCT.*  iS!  171. "mi  mV  m^^  1074, 
1076,  1930,  2911,  3054,  3056.  3267. 
3270,  3272.  3273,  3275,  3276.  3278. 
3483,  3852.  4404,  4406.  5318,  5320, 
5322,  5324,  5325,  5327,  5763,  5765, 
5766,  5898,  5900,  5902.  5904.  6499. 
6500.  6501.  6682.  6683,  6685,  6689. 
6882.  7076,  7078,  7080.  7082,  7083. 
7085.  7322,  7324,  7739,  8149.  8369. 
8371,  8373,  8374,  8881,  8883,  8885, 
8886.  9163. 10156.  10157.  10349. 
10572.  10573. 10576.  10579. 10783. 
11169.  11171. 11381. 11631.  12042. 
12418.  12419. 12706,  12708. 13013, 
13151.  13374. 13376,  13378. 13379, 
13381.  13566. 13569.  13570.  13572, 
13674. 13676.  13577.  13579. 13581, 
13800. 13801, 14043,  14044.  14047, 
14049. 14051.  14055.  14383.  14386. 
14651.  14652. 14664.  14666. 14668. 
14660. 14849.  14860,  14861,  14853. 
14866.  14867. 14859.  14861.  14863. 
15106.  16790.  16791.  16793. 16796. 
16797. 16798.  16163, 16165, 16167. 
16169.  16170. 16172.  16174.  16175. 
16177.  16447. 16449. 16709.  16711. 
16713.  16715.  16716.  16916.  17130. 
17341.  17342.  17344,  17346,  17738, 
17969, 17970,  17972,  18151,  18153, 
18155.  18166.  18158. 18160.  18163, 
18164. 18167. 18341.  18342, 18852, 
19421, 19423, 19425, 19427.  19668, 
19670. 19672.  19673, 19676,  19677, 
19678,  19680,  19682,  19684.  19686. 
19688,  19689.  19862.  19864.  20141. 
20143,  20643,  20545,  20646,  20648, 
20650,  20652,  20564,  20656,  20684, 
23686,  23686,  23688,  23690,  24136, 
24138,  24756,  24758,  24760.  24762. 
26179,  26180,  25182,  25781.  26787, 
26100.  26102.  26104.  26106.  26107. 
26109,  26111,  26112.  26742.  27001. 
27002,  27011,  27614.  27516.  27686. 
27687.  27688.  27690.  27692.  27694. 
27696,  27870,  27872,  28294,  28299, 
29144.  29146.  29148,  29150,  29151. 
29153,  29156,  29167,  29159,  29360. 
29362,  30160.  30162.  30164.  30156. 
30425.  30658.  30660.  30662.  31368, 
31370.  31372.  31374.  31376,  31377, 
31380,  31382.  32161.  32162.  32164. 


65. 
66. 
71. 


91. 


93.. 
107. 


32624,  32771.  33014.  33016.  33018. 
•  33019.  33293.  33295.  34135.  34830. 
34832.  34833.  35884.  36377,  36619, 
36621.  36622.  36624.  36626.  36628. 
36630.  36864.  37072.  37074.  37078. 
37080.  37083.  37508.  37793.  37796, 
38116.  38118.  38120.  38122.  38123. 
38126.  38361.  38353.  38624.  39045. 
39050,  39053,  39244,  39252,  39254. 
39538.  39640,  39765,  39769,  39771. 
40208.  40210,  40213,  40216.  40218. 
40220.  40223.  40226.  40666.  40846. 
40846.  40849.  40860.  40862.  40664. 
40856.  41479.  41481.  41483,  41737. 
41739.  41741.  42286.  42288.  42696. 
42698.  42770.  43331.  43333,  43336. 
43336,  43338,  43340,  43342,  43346, 
43347,  43349,  43361,  43649,  44411, 
44818.  45187.  46189.  46417,  45419, 
46421,  46423,  46426,  46773,  45775, 
46200,  46202.  46711.  46712,  46714, 
46924,  46926.  46927.  46932,  46934. 
47440.  47443.  47446.  47447.  48138. 
48140.  48141.  48663.  48665.  49048. 
49050.  49307.  49309,  49673,  49676, 
49677.  49679.  49877.  49679.  49881. 
60174.  50540.  51046.  61545,  51866 

37172,  37210,  41743 

37172,  37210,  41743 

....2913.  3673—3676.  3864-3859.  6818. 

7326—7328.  7330.  8161—8163.  9459. 

9461.  9462. 11382.  11853.  12043. 

12044,  12046. 12047—12065. 12710. 

12711.  13015.  13016.  13163. 

13803—13806,  13807—13809.  14387. 

14388.  15107,  15108,  15110,  16111, 

16461,  16718,  17740—17743,  19429. 

19866—19868.  24500.  24764.  24995. 

27012—27016.  27160,  27619,  29061. 

29161—29167.  29959,  29960,  30156. 

30167,  30169,  30427,  30428,  30570. 

30663-30666.  31384.  31678.  31679. 

32156.  32167.  32158.  33021,  33591. 

33881.  34136,  34137,  34836-34839, 

35166.  36646,  35647,  36548,  36649, 

36650,  37510,  38524.  39651, 

39773-39778,  40228.  40668.  41486. 

41743.  41749—41752.  42290—42296. 

42772,  43651.  43652.  43663.  44413. 

46777.  46778.  46204,  46936,  48143. 

49062.  61306.  61867 

.126.  8324. 16078.  16452.  24140.  27876. 

29061.  38236.  45628,  45912.  46834. 

61048 

38232 

...19691 
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108 .19691.  26706 

2jg     4S912  51048 

12l"/""..iM7ti!aii"ifi^,  4S6M.  45912!  51048 

125 126.  8324. 16452.  45912.  51048 

129 126.16452 

135 6826.  8324.  9912,  45628.  45912,  51048 

139 19691 

147 37172.  41743 

150 .27876.  29061 

234 38128 

241 38128 

250 38128 

255 3491 

259 5329 

298 38128 

374a , 38128 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Chapter  I— Bureau  of  the  Census, 
Department  of  Commerce 
(Parts  30-199) 

2  Authority  citation  revised 29945 

2.2  (d)  and  (f)  removed:  (e)  and 
(g)  redesignated  as  (d)  and 
(e) 29945 

2.4  (b)  and  (c)  amended 29945 

2.5  (a)  and  (b)  amended 29945 

2.7  Removed;  new  2.7  redesig- 
nated fix>m  2.8;  (a)  and  (b) 
amended 29945 

2.8  Redesignated  as  2.7 29945 

14  Added;  interim 47156 

30.7  (p)(5)  added 41187 

30.55  (h)  introductory  text  and 

(1)  revised 45697 

70  Nomenclature  change 10803 

70.2  Amended 10808 

Chapter  ll-National  Institute  of 
Standards  and  Technology,  De- 
partment of  Commerce  (Parts 
200—299) 

270  Removed 24917 

280  Authority  citation  revised 51526 

280.1  (d)  added 18271 

280.2  Amended 18271 

Corrected 34865 

280.6  Revised : 18272 

(c)(5)(vl)  corrected 34965 

280.7  (a)  revised 18274 

280.10  Revised 18274 

280.11  (b)  revised 18274 


280.12  Revised .18274.  35508 

(a),  (b)  and  (c)  corrected -.37170 

(a),  (b)  and  (c)  revised 51526 

280,104  Added 18274 

280.602  (e)(2).  (h)  and  (J)  revised; 

(k)  through  (o)  added 18275 

(0)  corrected 34965 

(k)  revised 35508.  51526 

(k)  corrected 37170 

280.800—280.812  (Subpart  I)  Added 

18275 

280.810  (c)(3)(l)  revised 35508 

(cX3Xi)(A)«)  corrected 37170 

280.900—280.901        (Subpart       J) 

Added 18277 

280.1000—280.1024     (Subpart     K) 

Added 18278 

280.1010  (bX3Xvl)  corrected 34965 

280.1011  (cX2Xv)  correctly  added 
3tt65 

280.1100—280.1127      (Subpart     L) 

Added 18282 

Chapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

303.6  (a)  amended 5888 

303.14  (e)  amended 5888 

(aXlXi).  (bX3)  and  (e)  amended; 
(d)  re  vised 49667 

Chapter  VII— Bureau  of  Export 
Administration.  Department  of 
Commerce  (Parts  700—799) 

Chapter  vn  Policy  statement .32123 

700  Authority  citation  revised 31921 

700.1  (a)  amended;  (b)  revised;  (c) 
redesignated  as  (e);  new  (c) 

and  (d)  added 31921 

700.2  (a)  and  (b)  revised;  (c) 
amended 31921 

700.3  (a)  amended 31921 

700.4  Revised 31921 

700.7  (a)  amended 31921 

700.8  Amended 31921.  31922 

700.10  (a)  revised;  (b)  amended 31922 

700.11  (b)  amended 31922 

700.12  (b)  and  (c)  revised 31922 

700.13  (bX4)  added;  (cX5).  (6)  and 
(7)  removed;  (cX8)  redesig- 
nated as  (c)(5);  new  (cX5) 
amended;  (d)  revised;  0MB 
number 31922 

700.14  (c)  revised 31922 
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TITLE  15  Chapter  Vll-Con. 

700.17  (b)(2).  (3)  and  (c)  amended; 
(d)(1)  and  (f)  revised;  (d)(2) 
redesigrnated  as  (d)(3);  new 
(d)(2)  added 31923 

700.18  (a)(2)(v)  added;  (b)(1)  re- 
vised; (b)(2)  and  (3)  amended 
31923 

700.21  (a)  revised;  (b)(2).  (c)  intro- 
ductory text,  (1)  introduc- 
tory text,  (d)  and  (f)  amend- 
ed  31923 

700.30  (Subpart  F)  Revised 31923 

700.41  (Subpart  G)  Redesignated 
as  700.41  and  transferred  to 
Subpart  F 31924 

700.50  (c)  amended;  OMB  number 

.31924 

700.54  Heading  revised;  introduc- 
tory text  amended 31924 

700.55  (a),  (b)(2)  through  (6) 
amended 31924 

700.70  (a)  amended 31924 

700.71  (a),  (c)(1).  (2)  and  (3) 
amended 31924 

700.72  (a)  and  (b)  amended 31924 

700.73  (a)  and  (b)  amended 31924 

700.74  (a)  revised;  (b)  removed; 
(c)  and  (d)  redesignated  as 

(b)  and  (c) 31924 

700.75  Amended 31924 

700.80  (a)(2)  amended 31924 

(a),  (c)  and  (d)  amended 31925 

700.81  (a),  (b)  and  (d)  through  (h) 
amended 31925 

700.91  (d)  amended 31924 

(a)  amended;  OMB  number 31925 

700.93  Amended 31925 

700  Schedule  1  revised 31925 

Schedule  2  amended;  Appendix 

I  revised 31926 

705  Authority  citation  revised 31623 

705.3  Existing  text  designated  as 

(a);  (b)  added 31623 

705.5  (a)  amended 31623 

705.7  (b)  amended;  (d)  revised 31623 

705.8  (b)(6)  amended 31623 

705.10  Revised 31623 

705.11  Added 31623 

7a5.12  Added 31623 

732  Authority  citation  revised ;.2455 

Technical  correction 7699 

732.2  (d)  amended;  interim 50520 

732.3  (e)(2)  amended;  interim 50520 

732.4  (b)(3)(iv)  added 2456 

734.2  (b)(9)(ii)  revised;  interim 50520 

734.4  (b)(2)  amended;  interim 50520 


736  Authority  citation  revised 49426 

736  Supplement  No.  1  revised 49426 

738  Authority  citation  revised 42227 

738.3  (a)(2)(A)  and  (B)  redesig- 
nated as  (a)(2)(i)  and  (ii);  new 
(a)(2)(ii)  heading  revised;  in- 
terim  42228 

740  Authority  citation  revised 2455, 

5450,  37768,  42227 
Technical  correction 7699 

740.2  (a)(5)  and  (c)  added 2456 

740.3  (f)  added 2456 

(d)  added;  interim ...50520 

740.4  Revised 2456 

740.5  Amended 2456 

740.6  (b)  added 2456 

(a)(3)  amended;  interim 50520 

740.7  (f)  revised 2456 

(d)(4)  added;  (e)(2)  amended;  (f) 

revised;  interim 5450 

740.8  (b)(2)  revised;  (d)(1)  and 
(e)(2)  amended;  interim 50520 

740.9  (a)(2)(i)  revised;  (a)(2)(ii)(C) 
and  (b)(l)(iii)  introductory 
text  amended;  (a)(2)(ix) 
added;  interim 50521 

740.10  (a)(2)(i)  amended;  interim 
50522 

740.11  (a)(2),  (b)(2)(iii)  and  (iv)  re- 
vised; Supplement  No.  1 
added 2456 

Supplement  No.  1  amended;  in- 
terim  42228 

(a)(3)  added;  interim 50522 

740.14  (a),  (b)  and  (c)  revised;  (d) 
amended;  (f)  added;  interim 
50522 

740.16  (b)(2)  and  (i)  revised;  in- 
terim  42228 

740  Supplement  No.  1  amended 

37769 

Supplement  No.  3  added;  in- 
terim  50522 

742  Authority  citation  revised 2455. 

5451.42227 

Technical  correction 7699 

742.2  (a)(l)(ii)  and  (2Kiii)  amend- 
ed; interim 42228 

742.6  (a)(1)  amended 2458 

742.7  (a)(1)  amended:  interim 42228 

742.8  (a)(2)  revised;  interim 4222B 

742.9  (b)(l)(iv)  amended;  interim 
42228 

742.10  (a)(2)  revised;  Interim 42228 

742.12  (a)(3)  revised;  (a)(4)  re- 
moved  2458 
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(bX3)(i)(C)  and  (iv)  added;  in- 
terim  5451 

742.15  (b)(3)  amended;  (bX4)  and 
(5)  redesignated  as  (b)(6)  and 
(7);  new  (b)(4)  and  (5)  added; 
(bXD  and  new  (6Xi)  revised; 
interim „ 50522 

742  Supplement  No.  2  amended; 
interim 42228.  42229 

Supplement  No.  4  revised;  in- 
terim  50523 

Supplement  No.  6  revised;  in- 
terim  50524 

743  Added 2458 

Technical  correction  ..^ 7699 

743.1  (b)  amended;  interim 50525 

744  Authority  citation  revised 2455, 

42228 

Technical  correction 7699 

744.8  (b)  amended 2459 

(b)  revised;  interim 42229 

744.10  Added 40364 

744  Supplement  No.  4  amended 

:...  40364 

Supplement  No.  4  corrected 41323 

746  Authority  citation  revised 2455, 

37768 

Technical  correction 7699 

746.4  (c)(6)  amended;  interim 42229 

746.7  (aX2Xii)  revised;  interim 42229 

746.8  (bXlXii)  amended 2459 

(bXl)(ii)  revised 37769 

(bXlXii)  revised;  interim 42229 

746.9  Added 37769 

(aXD  designation  and  heading 

correctly  added 39505 

746  Supplement  No.  3  Removed 

^ 37769 

748  Authority  citation  revised 42228 

748.9  (aX7)  revised;  (aX8)  added; 
interim 50525 

748.10  (bXD  revised;  interim 50525 

748  Supplement  No.  2  amended; 

interim ;..42229 

750.3  (bX2Xi)  revised;  interim 50525 

750.7  (c)  introductory  text,  (1) 
through  (5),  (6)  introductory 
text,  (i)  through  (v).  (7)  and 
(8)  redesignated  as  (c)(1)  in- 
troductory text,  (i)  through 
(V),  (vi)  introductory  text, 
(A)    through    (E),    (vii)   and 

(viii);  (c)(2)  added;  interim 50525 

752  Authority  citation  revised 42228 

752.3  (aX2)  amended;  interim 42229 


(aX5)  through  (10)  redesignated 
as  (aX6)  through  (11);  new 
(aX5)  added;  interim ^.50525 

758.1  (e)(lXlXA)  revised 45698 

(eXlXiXD)  added;  interim 50625 

758.3  (f)(1).  (g)(1).  (2Xi).  (il).  (3) 

and  (h)(1)  amended 45899 

762  Authority  citation  revised 2455 

Technical  correction 7699 

770.2  Heading  revised;  (m)  added; 
interim 50525 

770.4  Removed 14090 

772  Amended;  interim 50525 

774  Authority  citation  revised 37768 

774  Supplement  No.  1  revised 2469 

Technical  correction 7699 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C350) 14030 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A018.  0A982. 
0A984.  0A985,  0A9e6.  0A988. 
0A989,  0B986,  0E984,  0A989. 
0E108) 37769 

Supplement  No.  1,  Categories  1 
and  2  amended  (ECCN  1A005, 
1B018.  1C018.  1C998,  1D018, 
2A993,  2B018.  2D018.  2E018) 37771 

Supplement  No.  1,  Category  6 
amended  (ECCN  6A002,  6A003, 
6E001.  6E002.  6A018) 37772 

Supplement  No.  1.  Categories  8 
and  9  amended  (ECCN  8A018, 
9A018,  9A991,  9D018,  9E018) 37773 

Supplement  No.  1,  Category  5 
amended;  interim  (ECCN 
5A002  and  5D002) 50526 

Chapter  VIII— Bureau  of  Eco- 
nomic Analysis.  Department  of 
Commerce  (Parts  800—899) 

806.15  (hXl).  (2).  (JX3)(UXb).  (c), 

(4XiiXb)  amended 16892 

806.17  Revised 3461 

CtKpter  IX-Natlonal  Oceanic 
and  Atmosplieric  Administra- 
tion. Department  of  Commerce 
(Parts  900— 999) 

902  Technical  correction 37246 

902.1   (b)   table   amended   (OMB 

numbers);  interim 669 

(b)  table  amended  (OMB  num- 
bers) ...11593, 14083,  27484.  30396.  38301 
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TITLE  15  Chapter  IX-Con. 

(b)  table  amended  (0MB  num- 
bers);   interim;    eff.    5-14-98 

through  11-16-98 27488 

(b)  table  amended  (OMB  num- 
bers); eff.  8-28-98  through  2- 

28-98 45940 

911  Revised 24922 

921.1  (0  amended 26717 

921.10  (a)  and  (b)  amended 26717 

921.20  Amended 26717 

921.31  Amended 26717 

922.131  Amended 15087 

Regulation  at  63  FR  15087  eff. 

date  confirmed 36339 

922.132  (a)(1),  (4)  introductory 
text,  (d)  and  (f)  revised; 
(aK4)(iv)  and  (v)  amended; 
(aK4)(vi)  added 15087 

Regulation  at  63  FR  15087  eff. 
date  confirmed 36339 

922.133  (a)  and  (c)  revised 15088 

Regulation  at  63  FR  15088  eff. 

date  confirmed 36339 

922.164  (g)  added 43873 

990  Reconsideration 6846 

Chapter  XX-Oflice  of  the  United 
States  Trade  Representative 
(Parts  2000-2099) 

2013  Added;  interim 29948 

Proposed  Rules: 

30 18344,41979 

295 51307 

303 40230 

922 6883,45191 

960 10785 

2004 10159 

2300—2399  (Ch.  XXm) 8826 

TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

0.5  Revised 36340 

1.7—1.20  (Supart  B)  Authority  ci- 
tation revised t 36340 

1.11  (b)(4)  revised 36340 

1.14  (a)(2)(vi)  revised;  (a)(3)  added 

36340 

1.21—1.26  (Subpart  C)  Authority 

citation  revised ....36340 

1.26  (d)  amended 36340 


1.31—1.34  (Subpart  D)  Removed 

7516 

1.99  (Subpart  M)  Added 36340 

2.33  Revised 32977 

2.41  (f)  revised 18820 

(0(5)  revised 32977 

3.11A  Revised 7527 

3.81—3.83  (Subpart  I)  Revised 36341 

4.1  (b)  and  (c)  revised 15758 

4.8  (a)(1),  (c),  (e)(1),  (g).  (h)  and 

(1)  revised 45646 

4.9  (b)(7)(ii)  revised;  (b)(7)(iii)  re- 
moved  18820 

(b)(7)(i).  (c)(1)  and  (3)  revised 
32977 

(a)(3),  (4)(i),  (bK8Xiii)  and  (iv) 
and  (b)(10)(vlii)  revised: 
(b)(10)(ix)  redesignated  as 
(b)(10)(xiv);  (b)(8)(v).  new 
(10)(ix)  through  (xiii)  added 
45647 

4.10  (d)  and  (e)  revised 38473 

4.11  (c),  (d).  (f)  and  (g)  revised 32978 

(a)(l)(i)(A).  (iii)(A).  (B)  intro- 
ductory text,  (C).  (iv)(A).  (B), 

(C)  and  (2)(iii)(A)  revised 45647 

4.13    (c)    through    (f)    and    (h) 

through  (k)  revised 45648 

4.15  (c)(3)  revised 32978 

5.2  (d)  revised 35130 

14.9  (a)  and  (b)  revised 34808 

253  Removed 44555 

254  Heading  revised 42572 

254.0  Added 42572 

254.1  Re  vised 42572 

254.2  Revised 42573 

254.3  Re  vised 42573 

254.4  Re  vised 42573 

254.5  Re  vised 42574 

254.6  Revised 42574 

254.7  Re  vised 42574 

254.8  Removed 42574 

254.9  Removed 42574 

254.10  Removed 42574 

260.2  Revised 24248 

260.5  Revised 24248 

260.6  (a)  and  (b)  revised 24248 

260.7  Introductory  text,  (a),  (c). 

(d)  and  (e)  revised 24248 

260.8  Footnotes  4,  5  and  6  redes- 
ignated as  Footnotes  7,  8  and 

9 24248 

Revised 24251 

300.1  (h)  revised;  (J)  and  (k)  added 

7516 

300.3  (b)  revised 7516 
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300.4  Headlnsr.  (c)  and  (e)  revised 
7516 

300.5  (b)  revised 7516 

300.8  (g)  amended 7516 

300.10  Revised 7517 

300.21  Removed;  new  300.21  redes- 
ignated from  300.22 7517 

300.22  Redesignated  as  300.21; 
new  300.22  redesignated  ftom 
300.23 7517 

300.23  Redesignated  as  300.22; 
new  300.23  redesignated  from 
300.24 7517 

300.24  Redesignated  as  300.23; 
new  300.24  redesignated  from 
300.25 7517 

300.25  Redesignated  as  300.24; 
new  300.25  redesignated  from 
300.25a;  (a)(3},  (4)  introduc- 
tory text  and  (1)  revised 7517 

300.25a  Redesignated  as  300.25; 
new  300.25a  redeslgrnated 
from  300.25b 7517 

300.25b  Redesignated  as  300.25a 

7517 

300.33  (b)  revised 7517 

301.26  Heading,  (b)(2)  and  (d)  re- 
vised  7517 

301.39  (a)  amended;  (c)  revised 7517 

301.48  Heading  and  (a)(3)  revised 

7517 

303.1    Footnote   1   removed;    (h) 

and  (u)  revised 7517 

303.3  Revised 7518 

303.7  Introductory  text  revised 
7518 

(w)  and  (X)  added 36174 

303.8  (a)  introductory  text  re- 
vised  7518 

303.15  (b)  revised 7518 

303.16  (a)  introductory  text,  (1), 

(b)  and  (c)  revised 7518 

303.20  (b)(3)  added;  (d)  revised 7518 

303.33  Heading,  (a)(3),  (4)  intro- 
ductory text  and  (1)  revised 
7521 


303.38  (b)  revised ; 7521 

303.40  Revised 7523 

302.42  (a)  amended 7523 

304  Confirmation 36556 

305  Notice 14084 

305.11  (eX2)  revised;  (eX3)  and  (4) 

redesignated  as  (e)(4)  and  (5); 

new  (e)(3)  added 38745 

305  Appendix  F  revised .....19399 

Appendix  D4  revised 45942 

425  Heading  revised 44562 

425.1  (a)  introductory  text  and 
(b)  revised;  (b)(5)  Note  re- 
moved  44562 

432.1  (a)  revised 37235 

802.70  Revised 34694 

Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1000-1799) 

1203  Revised;  eff.  3-10-99 11729 

1610  Authority  citation  amended 

42697 

1610.62  Added 42697 

1700.14  (aK10)(vil)  revised;  (aK27) 

added;  eff.  3-2-99 .....29953 

Proposed  Rules: 

0—999  (Ch.  I) 1802,  24996 

4 ^ 45660 

20 ; 17132 

235 17348 

243 14865 

303 447.  449 

423 25417 

432 37238 

901 19859 

1000—1799  (Ch.  n) 3280,  13017 

1145 52394 

1210 1077 

1212 52397 

1615 27877 

1616 27877,31950 

1700 13019.32158 


TITLE  1 
SECI 

Chapter 
Trading 
1-199 

1  Technici 
1.3  (gg)(2)( 

1.12  (b)(2) : 
(a)(1)  an 

(2)  red 
(2);  ( 
throug 
(i)(2)  a 

1.17(c)(6)(j 

(a)(l)(i)( 

(vli)(A 

(3)(ii)( 

1.35  (a-1)  i 
and  (4; 

(a-ixSKJ 

correc 

1.41  (k)(l) : 

1.55  (aKD  1 

3.13  Added 

3.14  Added 
4.24  (j)(l)(\ 
32.2  Revise 
32.13  Adde( 
33.4  Introc 

interlr 

(a)(2)  rer 

33.7  (b)  am 

140.735-4  ( 

ductor 

Chapter 
ct>ang< 
200-3< 

230.157  Hea 

230.497'("k)( 

230.498  (b)  j 

231  Interpr 

232.301  Rev 

239.15A  Foi 

240.0-10    H 

(gX2). 

(h)(2)  a 

(h)(3)  i 

(k)add 

240.14a-4   ( 

and(l) 
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TITLE  17-COMMODITYAND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1-199) 

1  Technical  correction 51124 

1.3  (8rg)(2)(iv)  revised 32730 

1.12  (bK2)  revised 32731 

(a)(1)  and  (e)  revised;  (h)(1)  and 

(2)  redesigrnated  as  (i)(l)  and 
(2);  (b)(4).  (c).  (d).  (fKD 
through  (5),  (g)(2)  and  new 
(i)(2)  amended;  new  (h)  added 
.....45715 

1.17  (c)(5)(iii)  removed 32726 

(a)(l)(i)(B).  (li).  (h)(2)(vi)(CK2). 
(vii)(AK2).  (BX2).  (viii)(A)(2), 
(3Kii)(B)  and  (v)(B) 32731 

1.35  (a-1)  introductory  text.  (2Xi) 
and  (4)  revised;  (a-l)(5)  added 

45709 

(a-lK5)(i)(D).  (ii)(H)  and  (I) 
corrected..... 49955 

1.41  (k)(l)  revised 33848 

1.55  (a)(1)  revised 52157 

3.13  Added;  interim 18830 

3.14  Added;  interim 18831 

4.24  (j)(l)(v)  corrected 24390 

32.2  Revised;  interim 18832 

32.13  Added;  interim 18832 

33.4  Introductory  text  amended; 

interim 18834 

(a)(2)  removed 32732 

33.7  (b)  amended 32732 

140.735-4  (bK3)  and  (c)(5)  intro- 
ductory text  revised 32733 

Ctiapter  11— Securities  and  Ex^ 
ctKinge  Commission  (Parts 
200-399) 

230.157  Heading  and  (b)  revised 

36514 

230.497  (k)(2)(ii)  corrected 19286 

230.498  (b)  and  (cX3)  corrected 19286 

231  Interpretive  releases 41404 

232.301  Revised 29105 

239.15A  Form  N-IA  corrected 19286 

240.0-10   Heading,    (a),    (b).    (e), 

(gX2).  (3)  and  (i)  revised; 
(hX2)  and  (3)  redesignated  as 
(h)(3)  aiid  (4);  (hX2).  (j)  and 

(k)  added 35514 

240.14a-4   (c)   introductory   tex. 
and  (1)  revised;  (c)(2)  through 


(5)    redesignated    as    (cX4) 
through  (7);  new  (c)(2)  and  (3) 

added 29118 

(c)(2Xiii)  corrected 50622 

240.14a-5  (e)  revised;  (f)  added 29118 

(d)  corrected 46881 

240.14ar-8  Revised 29119 

(c).  (hX2).  (1X2)  note.  (5)  and  (9) 

corrected 50622 

(m)(2)  corrected 50623 

240.17a-5  (eX5)  added , 37673 

240.17Ad-18  Added 37698 

241  Interpretative  releases. ...17943,  41404 
249  Technical  correction 42229 

249.618  Added , 37674 

249.619  Added 37694 

270  Compliance  date  extension 
29345 

270.0-10  Revised 36614 

271  Interpretive  releases 41404 

274.11A  Form  N-IA  corrected 19286 

274  Appendix  A  corrected 19286 

275  Authority  citation  revised 39027 

275.0-7  Revised 35515 

275.203A-1    (b)(2).     (c)    and    (d) 

amended 39716 

275.203A-2  Introductory  text,  (b) 

introductory  text.  (1)  and  (3) 

revised;  (e)  added 39715 

(dX2)  and  (3)  amended 39716 

275.203A-3  Introductory  text  and 

(a)  re  vised 39715 

275.203A-5  Removed 39716 

275.205-3  Revised 39027 

275.206(4)-3  (aXlXlIXD)  amedned 

39716 

276  Interpretive  releases 39508.  41404 

279.1  Form  ADV  amended 39716 

279.3  Removed 39716 

Proposed  Rules: 

1-199  (Ch.  I) 33297.  41982 

1 24142,  30668.  38525.  42800.  49883 

3 51048 

5 38537 

10 16453.30675 

17 38525.49883 

18 38525.49883 

30 „.....„. 39779,51051 

34 26114,  34336.  49681 

35 26114.  34336,  49681 

150 38525,49683 

aOl 23504,  29301,  33305.  39054,  46716 

210 35886 


230 29168,  36136 
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TfTLE  17   Proposed  Ru\es:— Con. 

240 19430, 19693,  23504,  23584,  29301. 

32628,  35886,  36138,  37709,  37710. 

47209 

242 23504.29301 

249 23504.  23584,  29301.  35886 

270 40231 

275 .....36632 

279 36632 

TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission.  Department 
of  Energy  (Parts  1—399) 

37  Clarification 32611 

Order 38884 

161.3  (1)  added 43079 

284  Order w 30127 

284.10  (a)(6)  and  (c)  added;  (b)(1) 

revised 20095 

(b)(l)(i)  revised 39514 

381.302  (a)  amended 44996 

381.303  (a)  amended 44995 

381.304  (a)  amended 44996 

381.305  (a)  amended 44996 

381.403  Amended 44996 

381.505  (a)  amended 44996 

381.801  Amended 44996 

Chapter  III— Delaware  River  Basin 
Commission  (Parts  400—499) 

401.0  Correctly  designated;  CFR 

correction 44777 

401.35  (b)(18)  and  (d)  corrected; 
CFR  correction 44777 

401.36  (c)  corrected;  CFR  correc- 
tion  44777 

401.71—401.78  (Subpart  E)  Head- 
ing revised 45943 

401.72  Amended 45943 

401.73  (b)  corrected;  CFR  correc- 
tion  44777 

401.74  (b)(6)  revised 45943 

401.82  (a)  corrected;  CFR  correc- 
tion  44777 

401.106  Amended 45943 

401.112  (e)  revised 45943 

Chapter  Vlil— Sus  ,uehanna  River 
Basin  Commission  (Parts 
800-899) 

803.3  Amended 32124 


Proposed  Rules: 

1—399  (Ch.  I) 30675.  42974 

lb 41982 

33 20840 

37 42296 

161 27526 

181 51547 

250 51547 

284 19861.  51547 

292 51310 

343 41982 

385 27529.  41982,  51312 

1301 47448 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service.  Department  of  the 
Treasury  (Parts  1—199) 

4  Authority  citation  amended 51287 

4.6  (c)  amended 51287 

4.7a  (a)  amended 51287 

4.36  (c)  amended 51287 

4.37  Revised 51287 

10  Authority  citation  amended 

51292 

10.1  (a)  introductory  text  and  (b) 
amended 16416 

10.5  Heading  revised;  (d)  through 

(g)  amended 29954 

10.6  Amended 29954 

10.201—10.208  Undesignated  cen- 
ter heading  and  sections 
added 51292 

12.74  Revised 29122 

18  Authority  citation  amended 

51288 

18.2  (a)(1)  amended 51288 

18.11  (a)  amended 51288 

18.12  (a)  amended;  (d)  revised;  (e) 
removed 61288 

18.25  (e)  removed 51288 

19.4  (b)(4)(i)(B)  amended;   (b)(5) 

revised 32944 

24.22  (d)(5)  and  (g)(6)  amended 32944 

24.24  (d)(3)(ii)  and  (e)(2)  removed; 
(d)(3)(iii).  (e)(3).  (4)  and  (5) 
redesignated  as  (d)(3)(il). 
(e)(2).  (3)  and  (4);  (g).  (h)(1) 

and  (i)  amended...; 40823 

24.25  (a).  (bX2)  and  (cX4)  amend- 
ed; interim 29125 

24.26  Ad  -ed;  interim 29125 

101.3  Rogi'lation  at  62  FR  37133 

efT.  date  confirmed 23214 
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(b)(3)  amended 24746 

(b)(1)  amended 40824 

111.1  Amended 32944 

111.21  Existing  text  designated 
as  (a);  (a)  amended;  (b)  and 

(c)  added 32945 

111.22  Removed 32945 

111.23  (a)(1)  revised:  (b),  (c),  (d) 
and  (f)  removed;  (e)  redesig- 
nated as  (b);  new  (b)  amend- 
ed  32945 

113.62  (j)  revised 32946 

118  Authority  citation  revised 16684 

118.1  Amended 16684 

118.4  (g)  amended 16684 

118.11  (b)  and  (g)  amended 16684 

122  Authority  citation  revised 51288 

122.2  Amended 51288 

122.15  Regulation  at  62  FR  37133 

eff.  date  conflrmed 23214 

122.49  (f)  amended 51288 

122.50  Added 51288 

122.117  (b)(1)  amended 51289 

122.120  (d)(1)  amended..... ; 51289 

122.161  Amended 51289 

122.165  (a)  and  (b)  amended 51289 

123  Authority  citation  amended 
16416.  51289 

123.1  (a)(2)  amended 61289 

123.4  (b)  amended 16416 

123.10  Added 51289 

127.2  (b)  amended 51290 

127.4  Amended 51290 

127.11  Amended 61290 

127.28  (d)  amended 51290 

128.24  (a)  amended 16417 

133  Authority  citation  amended 

51297 

133.26  Revised 51297 

141.82  (d)  amended 16417 

142.23  Amended 19399 

143.21  (a),  (b).  (c).  (f)  and  (g) 
amended , 16417 

143.22  Amended 16417 

143.23  (d)  and  (i)  amended 16417 

143.26  (a)  amended 16417 

143.32  (n)  amended ....32946 

143.35  Revised 32946 

143.36  (a)  amended;  (c)  introduc- 
tory text  revised 32946 

143.37  (c)  and  (d)  removed;  (a)  re- 
vised  32945 

143.38  Removed 32946 

143.39  Revised , 32945 

146.4  (c)  amended 16417 

146.12  (a)(2).  (3).  (b)(1)  and  (c) 
amended ; 16417 


145.35  Amended 16417 

146.41  Amended 16417 

148.23  (c)(1)  and  (2)  heading  and 
introductory  text  amended 

16417 

148.67  (b)  amended 51290 

162  Heading  revised 32945 

Technical  correction 36992 

162.0  Re  vised 32945 

162.1—162.8  (Subpart  A)  Heading 

revised 32946 

162.1a  Removed 32946 

162.1b  Removed 32946 

162.1c  Removed 32946 

162.1d  Removed 32946 

162.1e  Removed 32946 

162.1f  Removed 32946 

162.1g  Removed 32946 

162.  Ih  Removed 32946 

162.1i  Removed 32946 

162.71(6)  removed 29131 

162.74  Revised 29131 

(a)(1),  (c)  and  (f)  corrected 35798 

163  Added 32946 

163.6  (b)(2)(ii)  corrected 34808 

178  Technical  correction 36992 

178.2  Table  amended  (0MB  num- 
bers)  29133.  32955.  51290.  61295 

181.12  (a)(1)    introductory    text 

and  (b)(1)  amended 32K6 

181.13  Amended 32966 

181.22  (a)  amended 32956 

191.3  (a)(3)  amended 27489 

191.6  (c)(3)  amended 27489 

191.14  (c)(3KiilKD)    and    (ivKC) 
amended 27489 

191.92  (g)  amended 27489 

192.4  Amended 51290 

Chapter  ll-United  States  Inter- 
national Trade  Commission 
(Parts  200-299) 

201.7  (b)  amended 29361 

201.10  Revised 29347 

201.11  (b)(4)  and  (6)  added 30607 

201.17  Revised 29347 

201.18  (b)  and  (c)  revised 29348 

201.20  (b)(l)(ii).  (lii)  and  (3)(i)  re- 
vised  29347 

201.22—201.33    (Subpart    D)    Re- 

vised 9Jiq^o 

206.3    (a)(i)r   (2)'.""  dir  aa'd    (d)"' 

amended 29361 

207.3  (b)  revised 30607 

207.46  (a)  revised 30807 

207.46  (g)  revised 30607 
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TITLE  19  Chapter  li-Con. 

207.60—207.69  (Subpart  F)  Added 

30608 

Chapter  III— International  Trade 
Administration,  Department  of 
Commerce  (Parts  300—399) 

351.108  Revised 24401 

351.304  Added 24401 

351.305  Added 24402 

351.306  Added 24408 

354  Authority  citation  revised 24403 

354  Nomenclature  change 24403 

354.1  Amended 24403 

354.2  Revised 24408 

354.3  (a)(3)  and  (4)  revised;  (aX5) 
added 24404 

354.5  (a),  (b).  (c).  (d)(1),  (2)  and  (7) 
revised;  (dX8)  removed;  (dX9) 
redesigrnated  as  (d)(8) 24404 

354.6  Revised 24404 

354.7  (b)  revised 24405 

354.9  (b)  revised 24405 

354.15  (e)  removed 24405 

354.17  (b)  amended 24405 

354.18  Added 24405 

354.19  Added 24405 

Proposed  Rules: 

4       36379 

113 31385 

123 27533 

151 31386 

162 -.. 51868 

171  51868 

191......... 51868 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Parts  200-399) 

200.3  Re  vised 17326 

Redesignated     as    209.5;     new 

209.3  added 32613 

209.4  Redesignated  as  209.6;  new 

209.4  added 32613 

209.5  Redesignated  as  209.7;  new 

209.5  redesignated  from  209.3 
32613 

209.6  Redesignated  as  209.8;  new 

209.6  redesignated  from  209.4 

and  revised 32613 

209.7  Redesignated  as  208.9;  new 

209.7  redesignated  from  209.5 

and  revised 32613 


209.8  Removed;  new  209.8  redesig- 
nated from  209.6  and  revised 


.32613 


209.9  Redesignated  as  209.10;  new 
209.9  redesignated  from  209.7; 

(c)  re  vised 32613 

209.10  Redesignated    as    209.11; 
new  209.10  redesignated  from 

209.9  and  amended 32613 

209.11  Redesignated    as    209.12; 
new  209.11  redesignated  from 

209.10  and  revised 32613 

209.12  Redesignated    as    209.13; 
new  209.12  redesignated  from 

209.11  and  revised 32613 

209.13  Removed:  new  209.13  redes- 
ignated from  209.12 32613 

(b)  revised.... 32614 

209.14  Revised 32614 

209.15  Amended 32614 

216.74  Revised 17326 

255.8  Revised 29648 

Chapter  III— Social  Security 
Administration  (Parts  400-499) 

402.30  Amended 35132 

402.36  (d)  added 35132 

402.40  (h)  added 35132 

402.45  (d)  added 35132 

402.100  Heading  and  (b)  revised 

35132 

402.110  First  402.110  redesignated 

as  402.106 35132 

402.105  Redesignated  from  first 

402.110 36132 

402.115  Removed 35132 

402.120  Removed 36132 

402.130  Revised 35132 

402.140  Revised 36133 

402.146  Revised 35133 

402.150  (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 35133 

402.160  (b)  and  (c)  revised 36134 

404.942  (g)  revised 36616 

404.969  Revised 36670 

404.986  Revised 24932 

404.1501—404.1599  (Subpart  P)  Ap- 
pendix 1  amended 30411 

404.1740  Revised 41416 

404.1746  Revised 41416 

404.1750  (a)  and  (d)  revised 41417 

404.1765  (a)  and  (g)(3)  revised;  (e) 

amended 41417 

404.1770  (a)(3)  amended;  (b)(3)  re- 
vised  41417 

404.1799  (c)  and  (e)  amended 41417 
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416.420  (a)  revised 33546 

416.1130  (a)  revised 33546 

416.1442  (g)  revised 35516 

416.1469  Revised 36571 

416.1486  Revised 24933 

416.1540  Revised 41417 

416.1545  Revised 41418 

416.1550  (a)  and  (d)  revised 41418 

416.1565  (a)  and  (gK3)  revised:  (e) 

amended 41418 

416.1599  (c)  and  (e)  amended 41418 

416.2010  (bXlXiii)  amended; 
(bXlKiv)  revised;  (b)(l)(v) 
through  (X)  added 33849 

Chapter  V— Employment  and 
Training  Administration,  Depart- 
ment of  Labor  (Parts  600—699) 

646  Added;  interim 15988 

Proposed  Rules: 

404 31680 

416 32161.42601 

TITLE  21 -FOOD  AND  DRUGS 

diopter  i— Food  and  Drug  Ad- 
ministration, Department  of 
Healtti  and  Human  Services 
(Parts  1-1299) 

2.10  (b)(2)  revised 51299 

3  Authority  citation  revised 26697 

5  Effective  date  confirmation 48576 

5.20  (h)  revised 41960 

5.31  (f)(2)(iii)  and  (iv)  removed 26697 

5.33  (c)  reinstated;  CFR  correc- 
tion  51299 

5.53  (aXD  and  (bXDd)  revised 27207 

6.73  Removed 26697 

5.74  Removed 26697 

5.200  Re  vised 18314 

5.210  Re  vised 18317 

5.215  Re  vised 18317 

10  Authority  citation  revised 32735 

Effective  date  confirmation 48576 

10.50  (cXlO)  removed 26697 

10.75  (b)  amended 32735 

Regulation    at    63    FR    32735 

withdrawn 50757 

16  Effective  date  confirmation....... 48676 

16.1  (bX2)  amended 26697 

25  Effective  date  confirmation 48576 

25.31  (f)  amended 26697 

50  Authority  citation  revised 26697 


Effective  date  confirmation 48576 

50.1  (a)  amended 26697 

64  Effective  date  confimmtion 48576 

54.4  (a)  corrected 35134 

56  Authority  citation  revised 

58  Authority  citation  revised 

71  Authority  citation  revised 

73.76  Regulation  at  63  FR  14817 

confirmed 51299 

74.3602  (b)(2)(v)  added 20096 

Regulation  at  63  FR  20098  con- 
firmed  45943 

101  Technical  correction 17327 

Food  labeling  prohibitions 34084, 

34092,  34097,  34101,  34104,  34107, 

34110,  34112.  34115 

Comment  periods  reopened 48428 

101.13  (g)  introductory  text  and 
(h)  introductory  text  re- 
moved; (gXD.  (2)  and  (3)  re- 
designated as  (h)(4Xi),  (ii) 
and  (iii);  (hXD  and  new  (4Xi). 
(ii)  and  (iii)  revised;  (JX2X11). 
(PX2),  (qX2),  (3Xii).  (5Xi)  and 

(6)  amended 26980 

101.14  (e)(3)  amended 26960 

101.17  (g)  added 37055 

101.36  (b)(3Xil)(B),   (C)  and  (iii) 

revised 30620 

101.54  (d)(2)  revised 26960 

101.62  (d)(lXilXD).  (2XiiiXC). 
(ivXC).  (4XliXC)  and  (5)(iiXC) 
amended 26960 

101.69  (c),  (d),  (1),  (mX4),  (n)(3), 
(4),  (0X3)  and  (4)  amended; 
(mX3)  revised;  (mX4XiU)  and 

(6)  added 26719 

(m)(3)  and  (4)(iii)  corrected 40024 

101.70  (j)(2)  and  (4Xii)  revised; 
(j)(3)(ili)  added 26719 

(j)(3)(iii)  corrected 40024 

165  Effective  date  confirmation 

42198 

165.110  (bX4KiiiXA)  table  and  (C) 
table  amended; 
(bX4XliiXGX5X««)  note  re- 
moved  25769 

Regulation  at  63  FR  25769  eff. 

date  corrected  to  2-2-98 30621 

172.800  Regulation  at  60  FR  21702 
eff.    date   confirmed;    (cX13) 

added 36382 

172.831  Added 16433 

173.300  (b)  revised 38747 
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TITLE  21  Chapter  l-Con. 

173.340  (a)(4)   Introductory   text 
revised:  (aX4)  table  amended 

29134 

175.105  (c)(5)  table  amended.. .37248.  51527 
175.125  (a)(8)  added;  (b)(1)  revised 

51528 

177.1430  (b)  table  amended 36175 

177.2415  Added 20815 

178.2010  (b)  table  amended.... 27836,  29136, 
35135,  36177,  36178,  43875,  45716 
(b)  table  corrected;  CFR  cor- 
rection  49285 

178.3130  (b)  table  amended 38748 

178.3297  (e)  table  amended 43874 

178.3400  (c)  table  amended 29551 

178.3725  Table  amended 35799 

179  Technical  correction 46388 

179.26  (c)(1)  amended 43876 

184.1420  Added 24419 

184.1702  Added 28895 

200  Authority  citation  revised 26698 

Effective  date  confirmation 48576 

200.15  Revised 26698 

201  Authority  citation  revised 26698 

Effective  date  confirmation 48576 

201.50  (b)  amended 26688 

201.100  (c)(2)  amended 26698 

201.307    Added 27843 

207  Authority  citation  revised 26698 

Effective  date  confirmation 48576 

207.25    (b)(2),     (4).     (5)    and    (6) 

amended 

207.31    (a)(1).    (2).    (3)    and    (c) 

amended 

210  Authority  citation  revised 26698 

211  Authority  citation  revised 26698 

310  Authority  citation  revised 26698 

310.545    (a)(27),    (28)    and    (d)(28) 

added;  (d)  introductory  text 

revised 19802 

(aXeXiiXB)  amended 40649 

(aX23)  and  (24)  redesignated  as 
(aX23Xi)  and  (24Xi);  (a)(23Xi) 
heading,  (ii),  (24X1)  heading, 
(ii)  and  (dX26)  added;  (dXH) 

revised 44998 

312  Authority  citation  revised 26698 

312.500—310.546  (Subpart  E)  Au- 
thority citation  revised 

314  Authority  citation  revised 

Effective  date  confirmation 48576 

314.170  Amended 26696 

314.430  (fX6)  amended 26698 

341.20  (bXD  revised 40650 

341.80  (cX2Xii).  (vii).  (dX2Xi)  and 

(viii)  heading  revised 40650 


358  Technical  correction 

358.610  Revised 43308 

369  Authority  citation  revised 26698 

Effective  date  confirmation 48576 

369.5  Removed 

369.21  Amended 

429  Removed 

Effective  date  confirmation 48576 

430  Removed 26068 

Effective  date  confirmation 48676 

431  Removed 26068 

Effective  date  confirmation 48576 

432  Removed 26068 

Effective  date  confirmation 48576 

433  Removed 26068 

Effective  date  confirmation 48576 

436  Removed 26068 

Effective  date  confirmation 48576 

440  Removed 26068 

Effective  date  confirmation 48576 

441  Removed 26068 

Effective  date  confirmation' 48576 

442  Removed 26068 

Effective  date  confirmation 48576 

443  Removed 26068 

Effective  date  confirmation 48576 

444  Removed 26068 

Effective  date  confirmation 48576 

446  Removed 26068 

Effective  date  confirmation 48576 

448  Removed 26068 

Effective  date  confirmation 48576 

449  Removed 26068 

Effective  date  confirmation 48576 

450  Removed 26068 

Effective  date  confirmation 48576 

452  Removed 26069 

Effective  date  confirmation 48576 

453  Removed 26069 

Effective  date  confirmation 48576 

455  Removed 26069 

Effective  date  confirmation 48576 

460  Removed 26069 

Effective  date  confirmation 48576 

510.105  (c)(2)  revised ....32980 

510.106  Revised 32980 

510.600  (cXD  table  and  (2)  table 

amended 24106,  25164.  26981.  27844. 

^      27845.  29551.  31624.  31931.  36178. 
41188.  44381,  44382.  51821 

510.2158a  (b)  amended 51821 

520  Technical  correction 46652 

520.154a  (a)  amended;  (d)(4)  added 

38474 

520.452  Added 41419 

520.580  (b)(1)  amended 26981 
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520.870  Added 51300 

520.905c  (dXlKiil)  added 31624 

520.1195  (b)  amended 38474 

520.1445  (a)  and  (c)  heading  re- 
vised; (d)  added 29352 

(c)  removed;  (d)  revised 41189 

520.1446  (c)  redesignated  as  (d); 

new  (d)  revised 41190 

520.1484  (b)  revised;  (c)(3)  amend- 
ed  17329 

520.1485  (d)(3)  amended 45944 

520.1660d  (a)(3)  revised 44384 

520.1720a  (b)(3)  amended 36178 

520.2043  (a)(2)  revised 39727 

(b)(2)  amended 45945 

520.2098  (b)  amended 29551 

522  Technical  correction 46652 

522.84  Added 44382 

522.90b  (b)  revised 41420 

522.533  Added 44383 

622.812  (a)  revised;  (d)(1).  (2)  and 
(3)  redesignated  as  (d)(l)(i), 
(ii)  and  (iii);  (c),  new  (d)(1) 

heading  and  new  (2)  added 49003 

522.955  (dXDdii)  amended 2G981 

(d)(l)(i)       revised;       (d)(l)(iii) 

amended 41191 

522.970  (c)  redesignated  as  (d); 
new  (c)  added:  (b)  and  new 

(d)  re  vised 38749 

522.1081  (aK2)(ii)  amended 51822 

522.1086  (b)  amended;  (c)  redesig- 
nated as  (d) 29352 

522.1183     (b)      removed;      (eXD 

amended 44384 

522.1222a  (c)  amended 61822 

522.1289  Added 29552 

522.1660  (c)  added;  (dXD  heading 

revised;  (dXlXiii)  amended 52158 

522.1940  (dX3)  added 45945 

522.2005  (b)  amended 24420 

522.2120  Amended 24107 

522.2121  Added 24107 

524.1044g  (b)  amended 31932 

524.1193  (b)  and  (d)(2)  revised 44385 

524.2101  (c)  amended 26981 

529.469  Added 25164 

529.1030  (c)  redesignated  as  (d); 

(bXD.  (2).  new  (d)  introduc- 
tory text,  (1)  and  (2)(i)  re- 
vised; (dX2Xiv)  and  (v)  added 

38304 

529.1186  (b)  revised 24106 

556.150  Revised 52158 

556.228  Undesignated  text  des- 
ignated as  (a);  new  introduc- 


tory text,  (a)  heading  and  (b) 

added 49008 

556.283  Revised 41191 

556.286  Added 38750 

556.500  Revised 52158 

556.600  Revised 24107 

(c)  corrected 38304 

556.720  Revised S21S8 

558  Technical  correction 46389 

558.58  (d)(l)(iii)  table  amended 27845 

558.76  (dX3)(xv)  added 38475 

(d)(3)(xv)  added 38750 

(d)(3)(xvi)  added 38028 

(dXD  table  amended 40825,  44385 

(dX3Xxvii)  correctly  des- 
ignated  48576 

(d)(3)(xviii)  added 51824 

558.78  (d)(3)  revised 19185 

(aX2),   (dXD  table  and  (2Xli) 

amended 27845 

558.95  (d)(4Xiv)  added 18836 

(dXl)(xlX6)  and  (xiiXft)  amend- 
ed  27845 

(dX4Xi)«».  (iiXft).  (iii)  intro- 
ductory text,  (d),  (iv)  intro- 
ductory text  and  (c)  amended 

44385 

558.120  (dXlXiil)(6)  amended 27845 

558.128    (aXD    and    (dXD    table 

amended 27845 

558.145  (aXD  and  (2)  amended 27845 

558.175    (dXDdilXfe)    and    (iv)(6) 

amended 17948,27845 

558.195  (d)  table  amended 17948.  27845. 

38475,  51824 

558.305  (a)  amended 27845 

558.311  (eXlXii)  table  amended 17948 

(b)(2)  through  (7),  (eXlXv) 
table,  (2Xv)  and  (3Xv)  amend- 
ed  27845 

558.340  (a)  amended 27845 

558.342      (d)(3Xil)      and      (6X11) 

amended 27845 

(dX8)  added '. 41191 

558.366  (a)  amended 24420 

(bX8),  (9),  (f)(lXivX6).  (vX6). 
(xivXfe).  (xvXfc)  and  (xvlXft) 

amended 27845 

558.363  (aX6),  (dXlXviii)  and  (ix) 

added 51823 

558.369  (c)  removed;  (d)  introduc- 
tory text  revised;  (dXD.  (2) 
and  (3)  redesignated  as 
(dXlXi).  (il)  and  (iii);  (dXD 

heading  and  (2)  added 38028 

558.450  (dX3XIli)  added 41192 
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TITLE  21   Chapter  l-Con. 

558.460  (b)  and  (c)  redesignated  as 
(c)  and  (d):  new  (b)  added; 

(dXD  table  revised 36179 

558.515  (dXlXivXft)  amended 17948 

(a)  and  (dXlXviXb)  amended 27845 

558.530  (c)  removed;  (d)(5Xx)  re- 
vised  38476 

558.550  (aXD.  (dXlXviiXO.  (ixXc). 
(xvXc)  and  (xviXc)  amended 

27846 

558.575  (aXD  and  (2)  amended 27846 

558.582  (a)  amended 27846 

558.600  (cX4Xii)  amended 27846 

558.680  (cXD  table  amended 38750 

606.121  (eXlKli)  amended 16685 

610.11  (g)  revised 19408 

Regulation    at    63    FR    19403 

withdrawn  in  part 41718 

610.30  Amended 16685 

640.2  (eX3)  amended 16685 

640.17  Amended 16685 

640.24  (b)  amended .'. 16685 

640.64  (cX2)  amended 16685 

640.69  (b)  amended 16685 

640.70  (aX3)  amended 16685 

640.74  (bX2)  amended 16685 

640.101  (a)  amended 16685 

640.102  (c)  and  (e)  amended 16685 

640.104  (a)  amended 16685 

800  Authority  citation  revised 26699 

801  Interpretation 24934 

Economic  analysis  statement 

29552.  46171.  50660 

801.437  Note  added 46175 

803.1  (a)  revised 26074 

Regulation    at    63    FR    26074 

withdrawn 45717 

803.3  (c)  introductory  text 
amended;  (m)  through  (ee) 
redesigrnated  as  (n)  through 
(ff);  (cXD.  new  (p)  introduc- 
tory text,  (1)  and  (rX2)  re- 
vised; (g)  and  new  (m)  added 
26074 

Regulation    at    63    FR    26074 
withdrawn 45717 

803.9  (cX2)  amended;  (cX3)  re- 
moved; (cX4)  redesignated  as 
(cX3) 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.10  Heading.  (aX2)  and  (c)(5) 
revised;  (b)  added 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.11  Amended 26075 


Regulation    at    63    PR    26075 

withdrawn 45717 

803.12  (b)  revised 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.17  Introductory  text  amend- 
ed  26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.18  Heading.  (bXlXii)  and  (2) 
revised;  (a),  (b)(1)  introduc- 
tory text  and  (c)  amended; 

(d)  added 26075 

Regulation    at    63    FR    26075 
withdrawn 45717 

803.19  (b)  and  (c)  amended 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 

803.20  (a)  introductory  text  and 
(2)  amended;  (aXD  revised; 
(bX2)  added 26075 

Regulation    at    63    FR    26075 

withdrawn 45717 

803.22  (a)  and  (bXD  amended 26076 

Regulation    at    63    FR    26076 

withdrawn .....45717 

803.33  Heading  revised;  (a)  intro- 
ductory text,  (2).  (5),  (7)  in- 
troductory text,  (vl)  and  (c) 
amended 26076 

Regulation    at    63    FR    26076 

withdrawn : 45717 

803.40—808.43  (Subpart  D)  Added 

26076 

Regulation    at    63    FR    26076 
withdrawn 45717 

803.56  Introductory  text,  (a)  and 

(b)  amended 26076 

Regulation    at    63    FR    26076 
withdrawn 45717 

803.57  (a),  (b).  (cXD  and  (d) 
amended 26076 

Regulation    at    63    FR    26076 

withdrawn 45717 

804  Heading  revised 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.1  (a)  revised 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.3  (d)  revised;  (mXD  and  (2) 

amended 26077 

Regulation    at    63    FR    26077 

withdrawn 45717 

804.25  (aXD  and  (2)  amended;  (c) 

removed 26077 
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Regulation    at    63    FR    26077 
withdrawn 45717 

806  Heading:  revised 42232 

806.1  (a)  and  (b)(1)  revised 42232 

806.2  (f)  revised 42232 

806.10  Regulation  at  62  PR  27191 

eff.  5-1&-98 18836 

(a),  (b).  (c)  introductory  text 
and  (2)  revised;  (c)(4),  (d)  and 

(e)  amended a-xko. 

806.20  Regulation  at  62  PR  27191 

eff.  5-18-98 18836 

(a)  and  (c)  revised 42233 

806.30  Revised 42233 

807  Heading  revised 51826 

807.3  (d)(2)  and  (g)  revised;  (s) 
added .....61826 

807.20  (a)(4)  revised;  (c)  and  (d) 
redesignated  as  (d)  and  (c); 

(c)(3)  added 51826 

807.22  (c)  amended 51826 

812  Authority  citation  revised 26699 

814.39  (a)  introductory  text  and 

(4)  revised:  (f)  added 20533 

Regulation    at    63    PR    20533 

withdrawn 42699 

814.100  (aK2)  and  (d)  revised;  (e) 

added 19188 

Regulation    at    63    PR    19188 

withdrawn 40825 

814.104  (b)  removed;  (c).  (d)  and 
(e)  redesignated  as  (b),  (c) 
and  (d);  new  (b)(5)  and  new 
(d)  revised;  new  (c)  amended 

19189 

Regulation    at    63    PR    19189 

withdrawn 40825 

814.106  Revised 19189 

Regulation    at    63    PR    19189 

withdrawn , 40825 

814.108  Revised 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.112  (a)  introductory  text  and 

(b)  revised 19189 

Regulation    at    63    PR    19189 

withdrawn 40825 

814.114  Revised 19189 

Regulation    at    63    PR    19189 

withdrawn 40625 

814.116  (a)  and  (d)  amended;  (e) 

added 19189 

Regulation    at    63    FR    19189 

withdrawn 40825 

814.118  (e)  revised 19189 


Regulation    at    63    PR    19189 

withdrawn 40625 

814.120  Revised 19189 

Regulation    at    63    PR    19189 

withdrawn 40825 

814.124  (a)  amended 19190 

Regulation    at    63    FR    19190 

withdrawn 40825 

814.126  (a)  amended;  (b)  revised 

19190 

Regulation    at    63    PR    19190 

withdrawn 40825 

862.1825  Added „ 40366 

864.1860  Added 30142 

868  Preamendment  device  reten- 
tion  36616 

882.5970  Added 4066I 

884  Preamendment  device  reten- 
tion  35616 

884.6100-684.6190     (Subpart     O) 

Added 48436 

888.3070  Added 40040 

890  Preamendment  device  reten- 
tion  35616 

892.2010  Added 23387 

(a)  and  (b)  corrected 44988 

892.2020  Added 23387 

(a)  and  (b)  corrected 44998 

892.2030  Added. ...„. 23387 

892.2040  Added 23387 

892.2050  Added... 23387 

1240  Technical  correction 29591 

1240.70  Removed 26078 

1270.33  (b)(1)  amended 16685 

Proposed  Rules: 

2 61322 

3 26690.  40858.  42773.  46718 

5 26690.  40858,  42773.  46718 

10 26690.  32772.  40658.  42773.  46718.  50815 

16 26690.  31143.  35551 

20 40069.  40858.  42773.  46718 

25 .28680 

17744 

2S690 

26690 


50 

56 

58 : 

70 301S0 

71 28600 

73 30150 

74 30150 

80 30150 

81 • 30150 

82 30150 

99 31143.35551 

100.. 27502 
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TITLE  21    Proposed  Rul^:— Con. 

101 20486,  23624.  24254.  24593,  27016. 

30150,  45427 

102 20148 

120 20450,  24254.  37057.  40072 

165 25789 

178 30150 

200 26690 

201 26690.  30150 

207 26690.  26744.  40858.  42773.  46718 

210 26690 

211 26690 

310 26690.  33592.  40858.  42773.  46718 

312 26690,  40858.  42773.  46718 

314 26690 

315 28301.  41219 

316 40858.  42773,  46718 

334 27886.  33592 

341 38762 

369 

429 

430 26127 

431 26127 

432 26127 

433 26127 

436 .....26127 

440 26127 

441 ; 26127 

442 - 26127 

443 26127 

444 26127 

446 26127 

448 26127 

449 26127 

450 26127 

452 .26127 

453 26127 

455 26127 

460 26127 

600 40858.  42773.  46718 

601 28301.  40858.  41219.  42773.  46718 

607 40858.  42773.  46718 

610 19431.  40858.  42773.  46718 

640 40858.  42773.  46718 

660 40858.  42773.  46718 

701 30150 

800 26690 

803 26129 

804 26129 

806 42300 

807 ^ 26744.  51874 

808 39789 

809 29174 

812 26690.  38131 

814 19196.  20558 

820 29364 

864 29174 


868 44177 

874 25794.  40673 

882... 40673 

884 44177 

890 40677.  44177 

1271 » 26744 

1300 ; 49506 

1308 18170 

1310 49506 


TITLE  22-FOREIGN  RELATIONS 

Chapter  I— Department  of  State 
(Partt  1-199) 

40.68   Regrulation  at  63  FR  670 

confirmed 36366 

40.204  Removed « 16686 

41  Authority  citation  revised 48577 

41.2  (g)(3)  and  (4)  redesien:iated  as 
(g)(5)  and  (6);  new  (gK3)  and 

(4)  added 16898 

41.3  (e)  amended 48577 

41.12  Table  amended 48578 

41.21  Heading  revised 48678 

42.22  (c)   removed;   (d)  redesig- 
nated as  (c) 48678 

41.32  Revised 16893 

41.33  Revised 16894 

42.51  (aK2)  and  (d)  removed;  (a)(1) 

introductory  text.  (i).  and 
(ii)  redesignated  as  (a)  intro- 
ductory text,  (1)  and  (2) 48678 

42.54  (aX2)  amended 48578 

42.64  (b)  amended 48578 

41.101  Regulation  at  63  FR  671 

confirmed;  (c)(1)  amended 36366 

41.107  (c)  redesignated  as  (c)(1); 

(c)(2)  added;  interim 24108 

41.121  Regulation  at  63  FR  671 
connrmed 36366 

41.122  (a)(4)  and  (h)(9)  added 16895 

50  Authority  citation  revised 20315 

50.40  (a)  amended 20315 

51.70  Regulation  at  62  FR  62695 

confirmed 44777 

51.80  Regulation  at  62  FR  62695 

confirmed 44777 

93  Authority  citation  revised 16687 

98.1  (a),  (b).  (c)  and  (e)  amended 

16687 

121.1  Amended 17330 

140  Added 36574 
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Chapter  II— Agency  for  Inter- 
riotiorKil  Development,  Inter- 
notiorKil  Development  Co- 
operation Agency  (Parts 
200-299) 

228.11  (e)  revised 33751 

228.21  (a)  amended;  (c)(4)  revised 

38759 

228.51  (a)  introductory  text  and 

(1)  re  vised 33751 

228.53  Introductory  text  and  (a) 

revised 33752 

Ctiopter  V-Unlted   States   Infor- 
moNon  Agency  (Parts  500—599) 

514  Suspension  of  applicability 

34276 

Policy  statement w.42233 

514.90    (Subpart    H)    Added;    in- 
terim  34810 

Proposed  Rules: 
201 


503. 


.49682 
.15800 


TITLE  23-HIGHWAYS 

CtKipter  l-Federal  Hlgtiway  Ad- 
ministration, Department  of 
Transportation  (Parts  1—999) 

655.601  (a)  revised 33549 

Ctiapter  ll-National  HIgtiway 
Traffic     Safety     Administration 

,  and  Federal  HIgtiway  Adminis- 
tration. Department  of  Transpor- 
tation (Parts  1200-1299) 

1225  Added;  interim 46386 

CtKipter  Ill-National  Higtiway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  1300-1399) 

1340  Added .46392 

Proposed  Rules: 

1—199  (Ch.  I) 52206 

655 31950,  31957 

658 27228 

1381 33220.44415 


TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A-Office  of  ttie  Sec- 
retary, Department  of  Housing 
and  Urtxin  Development  (Parts 
0-99) 

5.100  Amended 23853 

5.214  Amended 23853 

5.403  (a)  revised;  (b)  amended 23853 

5.520  (c)(l)(ii)  and  (2Xi)  revised 

23853 

5.701—5.705  (Subpart  G)  Added 46577 

5.301  Added 43591 

8.28  (a)(5)  revised 23853 

50.19  (bK17)  revised;  interim 48990 

Ctiapter  ll-Offlce  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  200—299) 

200.3—200.106  (Subpart  A)  Heaing 

added 43592 

200.36  Added 46592 

201.20  Regulation  at  62  FR  65181 

confirmed 44361 

201.26  Regulation  at  62  FR  65181 

confirmed 44361 

202.2  Regulation  at  62  FR  65181 
confirmed 44361 

202.3  Regulation  at  62  FR  65181 
confirmed 44361 

202.5  Regulation  at  62  FR  65181 

confirmed 44361 

202.7  Regulation  at  62  FR  65182 

confirmed;  (a)  amended 44361 

203.3  Regulation  at  62  FR  65132 
confirmed 4436I 

203.4  Regulation  at  62  FR  65182 
confirmed 44361 

203.255  (bK5)  revised;  interim 29507 

206.45  (e)  revised;  interim 17656 

207.260  Added 46578 

236.1  Heading  revised;  (b)  redes- 
ignated as  (c);  new  (b)  added 

46592 

266.605  (b)(6)  removed 46578 

(bX7)  re  vised 46583 

266.507  Added 45678 

266.510  (a)  revised 46578 
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TITLE  24 

Chapter  III— Government  National 
Mortgage  Association.  Depart- 
ment of  Housing  and  Urtxsn  De- 
velopment (Parts  300—399) 

320.5  (a)  amended;  (e)  and  (f) 
added  (0MB  number);  in- 
terim  51261 

320.13  Revised;  interim 51251 

Ctiapter  IV— Office  of  Multlfamlly 
Housing  Assistance  Restructur- 
ing, D^Kirtment  of  Housing  and 
Urtxin  Development  (Parts 
400-499) 

Chapter  IV  Established;  interim 

48943 

401  Forums •• 50527 

402  Forums 50527 

Crhopter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development.  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  500—599) 

Chapter  V  Clarification 35135 

570.415  (k)(3)(ii)  revised 31869 

570.416  Regulation  at  63  FR  9683 
confirmed 48438 

598  Added;  interim 19155 

Ctiapter  Vill— Office  of  ttie  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner.  Department  of 
Housing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loon  Program)  (Parts 
800-899) 

880.201  Amended 46578 

880.207  (a)  removed 46578 

880.601  (dXD  revised 46693 

881.201  Amended 46578 

881.207  (a)  removed 46578 

882  Heading  and  authority  cita- 
tion revised : 23863 

882.101  Revised 23853 

882.102  Revised 23863 

(b)  amended 46578 

882.106  Removed 23854 


882.106  Removed 23854 

882.109  Removed 23864 

882.110  Removed • 23854 

882.111  Removed 23854 

882.112  Redesignated  as  882.414 23864 

882.118  Removed 23854 

882.201—882.219  (Subpart  B)  Re- 
moved  23854 

882.217  Redesignated  as  882.517 23854 

882.301—882.335  (Subpart  C)  Re- 
moved  23854 

882.401  Revised 23864 

882.402  Removed 23854 

882.404  Revised 23854.  46579 

882.406  Redesignated  as  882.810 23867 

882.407  Revised 23865 

882.411  (c)  amended 23855 

882.413  (c)  removed 23856 

882.414  Redesignated  firom  882.112 
23864 

882.501  Removed 23855 

882.502  Removed..., ...23865 

882.603  Removed 23865 

882.604  Removed 23855 

882.605  Removed 23855 

882.506  Removed 23866 

882.508  Removed 23855 

882.611     Heading     revised;     (a) 

through  (e)  redesigrnated  as 
(b)  through  (f);  new  (a)  added 


.23865 


882.514  (a)(1).  (d)(1)  Introductory 
text,  (Iv)  and  (v)  amended; 
(d)(2)(vi)  redesignated  as 
(d)(l)(vi);  (e)  revised 23855 

882.515  (b)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 
23855 

882.517  Redesignated  fi-om  882.217 

23864 

882.601-^.606  (Subpart  F)  Re- 
moved  23854 

882.701—882.759  (Subpart  G)  Re- 
moved  23854 

882.802  Amended 23855 

882.808  (b)  revised 23855.  46579 

882.805  (d)(l)(i)(B)  amended;  (c) 
revised.... 23856 

882.806  Heading,  (a)(3)  and  (4)  re- 
vised; (aK2)  amended;  (a)(2) 
undesignated  text  designated 

as  (a)(2)(ii);  (a)(2)(i)  added 23856 

882.807  (a)  and  (d)  revised 23856 

882.808  (d).  (iXD.  (3)  and  (o) 
amended;  (b)(4).  (c)  and  (1)(2) 
revised .23867 


891.180  Adde 
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882.810  Removed;  new  882.810  re- 
designated trom  882.406;  new 

(g)(l)(iii)(C)  amended 23867 

883.302  Amended 46579 

883.310  (a)(1)  and  (b)(1)  removed 

.....46579 

884.102  Amended 46579 

884.110  (b)  revised 46579 

886.102  Amended 46579 

886.113  Heading,  (a),  (b)  and  (n) 

introductory  text  revised; 
introductory  text,  (c) 
through  (h)  and  (j)  through 

(m)  removed 46579 

886.302  Amended 46580 

886.307  Heading,  (a),  (b),  (m)  in- 
troductory text  and  (n)  in- 
troductory text  revised;  in- 
troductory text,  (c)  through 
(h).  (j)  through  (1).  (o)  and  (p) 

removed 46580 

886.318  (d)(1)  revised... 46593 

888  Fair  market  rent  schedules 

51224 

891.180  Added 46580 

Chapter  IX-Office  of  Assistant 
Secretary  for  Public  aruj  IrKiian 
Housing.  Department  of  Hous- 
ing and  Urtxin  Development 
(Parts  900-999) 

901.1  (c)(1)  existing  text  des- 
ignated as  (c)(l)(li);  (c)(l)(i) 

added 46617 

902  Added 46617 

965.601  (Subpart  P)  Added ....46580 

968.103  (e)(3)  and  (4)  redesignated 
as  (e)(4)  and  (5);  new  (e)(3) 

and  (f)(4)  added 46107 

968.112  (f)(4)  amended 46108 

982  Authority  citation  revised 23857 

982.4  Re  vised 23857 

Corrected r. .....31625 

982.53  (a)  revised 23859 

982.54  (d)(7)  revised;  (d)(15) 
through  (19)  redesignated  as 
(d)(18)  through  (22);  new 
(d)(15).  (16)  and  (17)  added 23859 

982.102  (d)  removed 23895 

982.152  (a)(3)  added;  (cKD  revised 
23859 

982.153  (a)  designation  and  (b)  re- 
moved  23860 


982.158  (f)(6)  amended;  (f)(7)  re- 
designated as  (f)(8);  new  (0(7) 

added 23860 

(a)  amended 46593 

982.204  (c)  revised 23860 

982.205  Heading  and  (c)  revised 

-" 23860 

982.206  (b)(1)  amended;  (a)(2)  re- 
vised  23860 

982.207  (c)  redesignated  as  (d); 

new  (c)  added 23860 

982.302  (a)  revised .....23860 

982.303  (b)(1)  amended;  (b)(2)  re- 
vised  23860 

982.306  (d)  and  (e)  redesignated  as 

(e)  and  (f);  new  (d)  added 27437 

982.316  Added 23860 

Corrected 31625 

982.362  (c)(7)  revised;  (c)(8) 
amended;  (c)(9)  redesignated 
as  (c)(12);  new  (c)(9),  (10)  and 
(11)  added 23860 

982.401  (aKD  amended 23861 

982.402  (c)  revised 23861 

982.451  (a)  removed;  (b)  and  (c) 
redesignated  as  (a)  and  (b) 
23861 

982.452  (b)(2)  revised 23861 

982.501—982.517       (Subpart       K) 

Added 23861 

982.552  (a)(1)  revised 23865 

982.601— 982.624  Added 23865 

982.623  (b)(2)(i)  corrected 31625 

983.1  Revised 23870 

983.2  Introductory  text  amended 
23870 

983.3  (d)  added 23870 

983.5  Revised 23870.  46580 

983.7  (b)  introductory  text  and 

(7)  revised;  (b)(5)  amended; 
(d)  and  (f)  removed;  (b)(8) 
and  (c)  added;  (c)  and  (g)  re- 
designated as  (d)  and  (f) 23870 

983.10  (g)(l)(iU)(B)  amended 23871 

983.12  Revised 23871 

983.13  Revised 23871 

983.14  Removed 23871 

983.51  (d)  introductory  text  re- 
vised  23871 

983.52  (a)  and  (c)  amended 23871 

983.56  (a)  and  (b)  amended 23871 

983.101  (b)(3)  amended 23871 

983.103  (d)  amended .....23871 

983.151  (b)(3)  amended 23871 

983.201  Revised 23871 

983.202  Amended 23871 
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TITLE  24  Chapter  IX-Con. 

983.203  (a)(1).  (b).  (d)(6)  and  (g)(1) 
amended:  (e)  added 23871 

983.204  (e)  added 23871 

983.205  Removed;  new  983.205  re- 
designated ft-om  983.206 23871 

983.206  Redesignated  as  983.205; 
new  983.206  redesignated 
from  983.207 23871 

983.207  Redesignated  as  983.206; 
new  983.207  redesignated 
from  983.208  and  revised .23871 

983.206  Redesignated  as  983.207 23871 

983.251—983.262       (Subpart       F) 

Added 23871 

985  Added 48555 

985.102  Stayed «560 

985.105  (a),  (b).  (d)  and  (e)  stayed 

48560 

985.1(n  Stayed 48560 

Chapter  X— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner.  Depart- 
ment of  Housing  and  Urtxm  De- 
velopment (Interstate  Land 
Sales  Registration  Program) 
(Parts  1700-1799) 

1005.101  Revised;  Interim 48990 

1005.103  Amended;  interim 48990 

1005.104  (d)  and  (e)  revised;  in- 
terim  48990 

1005.105  (d)(2).  (3).  (4).  (e)  and  (f) 
revised;  Interim 48990 

1005.106  Revised;  interim 48990 

1005.107  (aXD  and  (b)  introduc- 
tory text  revised;  (bK2) 
amended;  interim 48991 

1005.111  Revised;  interim 48991 

1005.112  Amended;  interim 48991 

Ctiapter  )(X— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner.  Depart- 
ment of  Housing  and  Urtxm  De- 
velopment (Parts  3200—3899) 


3280  Interpretive  Bulletin 

Proposed  Rules: 

5 35650.  35662.  41754 


180. 

200 26702.  32958.  35662,  41764 

203 24736 

207 26702,  35660,  41754 

236  35662.  41754 

266 35650.  35662,  41754 

291 29496,  35650 

570 26022 

880 35650,  35662,  41754 

881 35650.  41754 

882 35650,  41754 

883 35650.41754 

884 35650.  41754 

886 35650,  35662 

888 24846 

891 41754 

901 35672,  40682 

966   35660,  41754 

962 35662,  41754 

983 35650,  41754 

3280 26392 

TITLE  25-INDIANS 
CtKpter      III— National       Indian 


Gaming 
500-599) 


Commission      (Parts 


6 

50    30046 

55 30046 

58 30046 


614  Technical  correction 17489 

518  Added 41969 

Proposed  Rules: 

11   32631 

61 36866 

291 19693 

542 42940 

TITLE  26-INTERNAL  REVENUE 

CtKipter  I— Internal  Revenue  Sen^- 
ice.  Department  of  ttie  Treasury 
(Parts  1-799) 

1  Authority  citation  amended 16898. 

30623.  33556,  36180.  41421,  44389, 
47173.  50144 

1.32-3T  Added 34596 

1.367(a)-lT  (a),  (cKD  and 
(3KiiXC)  concluding  text 
amended;  (b)(2)(i)  and  con- 
cluding text  removed;  (c)(2) 
revised 33666 

1.367(a)-3  (a),  (b)  and  (d)  revised; 
(c)(l)(iii)(B)  amended;  (e) 
through  (h)  removed;  new 
(e),  (f)  and  (g)  added 33656 
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5662, 

56S0, 
5662. 
5662. 
9496. 

SGS2, 
15650. 
15650. 
3650. 
15650. 
15650. 


(5672, 
15650, 
(5662. 
iS650, 


41754 
.24736 
41754 
41754 
41754 
35650 
.26022 
41754 
41754 
41754 
41754 
41754 
35662 
.24846 
.41754 
40682 
41754 
41754 
41754 


Indian 
(Parts 


17489 

41969 

32631 

36866 

19693 

42940 

VENUE 

nueServ- 
I  Treasury 

1 16898. 

11421.  44389. 
47173.  50144 
34596 

and 
text 
con- 
c)(2) 

33555 

Ised; 
(e) 

new 
33556 


1.367(a)TOT'  Removed 33561 

1.367(a)-8  Added 33562 

1.367(b)-l  Added 33566 

1.367(bM  Added 33567 

1.367(b)-7  (a)  and  (b)  added 33568 

1.367(d)-lT  (a)  amended 33568 

1.368-1  (e)(6)  Example  2  revised 

1.402(a>-i  (b)(2Xii )(d)  and  (c)  re- 
instated; CFR  correction 43308 

1.411(d)-4  Amended 30623 

Amended 47173 

1.411(d)-4T  Added  (temporary) 47173 

1.417(e)-l  (d)  revised 16896 

1.417(e)-lT  (d)  revised 16902 

1.460-0  Amended 36181 

1.460-6  (j)  added 36181 

1.460-6T  Removed 36181 

1.465-27  Added 41421 

1.927(e)-lT  Removed .....50144 

1.927(e)-l  Added 50144 

1.936-llT  Added 44389 

1.985-1  Corrected 15760 

(b)(2)(ii)(C)(J)  heading  and  (2) 

correctly  added 15761 

(c)(6)  amended 40868 

1.985-4  (a)  amended 40868 

1.985-7  (b)(3).  (c)(5)  and  (d)(5)  cor- 
rected  16761 

1.985-8T  Added 40368 

1.1001-5T  Added 40369 

1.6088B-1  Added 33568 

1.6088B-1T  Heading,  (a)  through 
(b)(2).  (c)  introductory  text 
and  (f)  revised;  (b)(3)  redesig- 
nated as  (b)(4);   new  (b)(3). 

(c)(6)  and  (g)  added 33670 

1.6045-lT  Removed 35519 

1.6045-2T  Removed 35519 

1.6045-1  (1)  revised;  (q)  amended 

35519 

1.6045-2  (g)(2)  revised;  (i)  amend- 
ed  36619 

7.367(b)-l  (a)  and  (cXD  revised; 
authority  citation  removed 

33570 

7.367(b>4  (a)  and  (b)  revised;  au- 
thority citation  removed 33570 

7.367(b)-7  (a)  revised;  authority 

citation  removed 33570 

20.2044-1  (e)  Example  8  added 44393 

20.2044-lT  Removed 44393 

20.2056(bH7)  (dX3)  and  (h)  Exam- 
ple 6  revised 44393 

20.2056(b>-7T  Removed 44393 


20.2056(b)-10  Revised 44393 

20.2056(b>-10T  Removed 44393 

31  Authority  citation  amended 

32735 

31.6302-1  (f)(4)  amended 32736 

31.6302-lT  Added 32736 

48  Authority  citation  amended 

35801 

48.4081-lT  Added 35801 

48.4082-6T  Added 35801 

48.4082-7T  Added 35801 

48.4082-8T  Added 35801 

Corrected 45910 

48.4082-9T  Added 35802 

48.4082-lOT  Added 35802 

48.4091-3T  Added 35802 

48.4101-2T  Added 35803 

48.4101-3T  Added 35803 

48.6427-lOT  Added 35804 

48.6427-llT  Added 35804 

(c)(4)  corrected 45910 

145.4052-1    (a)(2)(ii)   redesignated 

as  (aX2KiiXA);  new 

(aX2Xii)(A)  amended; 

(a)(2Xii)(B)  added 35804 

301.6011-2  (aXl),  (bXD.  (2).  (cXD 

heading,  (i).  (iii).  (2).  (d).  (f). 

(g)  heading  and  (2)  revised; 

(OdXiv)  added;  (cX3)  and  (4) 

removed;  (e)  amended 35519 

301.6011-2T  Removed 35520 

301.7623-1  Revised 44778 

301.7623-lT  Removed 44779 

602.101  (c)  table  amended  (0MB 

numbers) 30624,  33570,  34596,  35805, 

35806,  36181,  44393,  44779 

Proposed  Rules: 

1—799  (Ch.  I) 44181 

1 17973,  19694,  19864,  20156,  24765,  25796, 

27534,  28958,  29961,  32164.  33595. 

34615.  34616.  37296.  38139.  40383. 

41754.  43353.  43354.  44416.  45019. 

46937.  47214.  47455,  48144.  48148, 
48154,  50816 

31 32774.50819 

48 35893 

53 41486 

261 43361 

301 37296.  41486.  43354.  46205 
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TITLE  27-ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol.  To- 
txx:co  and  Firearms.  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

4.21  (e)(5)  amended 44782 

4.24  (b)(1)  amended 44783 

9.93  (c)(ll).  (17)  and  (18)  revised; 

(c)(19)  added 16904 

9.156  Added 33853 

9.159  Added 16904 

19.11  Amended 44783 

24.10  Amended 44783 

24.76  Heading  revised 44783 

24.257  (a)(3)(iil)  revised;  (a)(3)(iv) 

and  (c)  added:  OMB  number 

44783 

24.278  (d)  revised 44783 

55.11  Amended 45001 

55.30  (a),  (b)  and  (d)  introductory 

text    amended;     (c)(4)     and 
(d)(3)  revised 45002 

55.41  (b)(2)  revised 46002 

55.42  Re  vised 45002 

55.43  Revised 45002 

55.45  (b)  amended 45002 

65.46  (b)  revised 45002 

55.51  Re  vised 45002 

55.63  (d)  heading  revised ; 45002 

66.102  Revised 45002 

55.103  (a)(1)  and  (2)  revised 45003 

56.106  (d)  revised 45008 

56.122  (bX4).  (5).  (c)(4)  and  (5) 
amended 45003 

55.123  (b)(3).  (4).  (c)(4).  (5)  and 
(dX3)  amended 45008 

55.124  (b)(4).  (5).  (c)(4)  and  (6) 
amended 45008 

55.125  (a)  amended;  (b)  removed; 
(c)  through  (f)  redesignated 
as  (b)  through  (e);  heading, 
(a)  Introductory  text,  new 
(bX4)  and  (6)  revised 46003 

56.127  Amended 46008 


55.141  (a)(7)  revised 45008 

65.163  Amended 46003 

66.201  (d)  revised;  (f)  added;  OMB 
number 46003 

55.202  (b)  revised 45003 

65.206  (b)  amended 45003 

55.218  Amended 45008 

55.221  Heading,  (a)  and  (d)  re- 
vised  46004 

65.222  Amended 46004 

65.223  Table  amended 45004 

55.224  Table  amended 45004 

178.1  (a)  revised 35622 

178.11  Amended 36622 

178.32    (aX7).    (8XiiiXB).     (dX7). 

(8XiiXB)  amended;  (aX9)  and 

(d)(9)  added 36522 

178.50  (b)  and  (c)  amended;  (d) 

added 35523 

178.99  (cX7)  and  (8)(iiXB)  amend- 

-    ed;  (cX9)  added 35523 

178.100  (a)    existing    text    des- 
ignated as  (aXD;  (aX2)  added; 

(c)  re  vised 35523 

178.103  Added 37742 

178.130  (aXD  amended 36623 

178.134  Added .....35523 

178.141  Introductory  text  revised 

36623 

178.144  (cX6)  and   (7)  amended; 

(c)(8)  added .'36523 

194  Authority  citation  revised 44783 

194.239—194.241         Undesignated 

center  heading  and  sections 

removed 44784 

250.11  Amended 44784 

251.11  Amended 44784 

Proposed  Rules: 

4... 27017.  44819,  49883 

9 45427,  48668 

19 44819 

2* 44819 

178 35551 

194 44819 

250 44819 

251 44819 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chopter  I— Department  of  Justice 
(Parts  0-199) 

0.29— 0.29J  (Subpart  E-4)  Added 

36847 

0.29e  (a)(1)  corrected 40788 

0.115  Re  vised 51519 

0.116  Amended 51519 

2.1—2.67  Designated  as  Subpart 

A;  heading  added;  interim 39176 

2.20  Amended;  interim 39176 

2.62  Redesignated  as  2.68  (Sub- 
part B);  new  2.62  redesig- 
nated from  2.63;  interim 39176 

2.63  Redesigrnated   as   2.62;   new 

2.63  redesignated   from  2.64; 
interim 39176 

2.64  Redesignated   as  2.63;   new 

2.64  redesignated  from  2.65; 
interim 39176 

2.65  Redesignated   as   2.64;   new 

2.65  redesignated  from  2.66; 
interim 39176 

2.66  Redesignated   as   2.65;   new 

2.66  redesignated  from  2.67; 
interim 39176 

2.67  Redesignated  as  2.66;  interim 
39176 

2.68  (Subpart  B)  Redesignated 
from  2.62;  interim 39176 

2.70—2.89  (Subpart  C)  Added;  in- 
terim  39176 

16.2  (b)(9)  corrected 51401 

16.3  (a)  corrected;  CFR  correc- 
tion  51300 

(a)  corrected 51401 

16.8  (c)  corrected 51401 

16.11  (bK7)  correctly  revised 36295 

(e).  (g).  (i)(l)  and  (3)  corrected 
51401 

16.40  (a),  (b)(1)  and  (2)  corrected 

51401 

16.41  (a)  and  (c)  corrected;  CFR 
correction 51300 

(a)  and  (d)  corrected 51401 

16.42  (b)  and  (c)  heading  cor- 
rected  51401 

16.50  (a)  corrected 51401 

16.54  (c)(4)  corrected 51401 

16  Appendix  I  corrected 51401 

33  Heading  and  authority  cita- 
tion revised 50761 

33.1—33.80  Designated  as  Subpart 

A 60761 


33.1—33.3  (Subpart   A)   Designa- 
tion removed 50761 

33.1  Amended 50761 

33.3  Amended 50761 

33.10—33.12  (Subpart  B)  Designa- 
tion removed 50761 

33.20—33.23  (Subpart  C)  Designa- 
tion removed 50761 

33.30—33.32  (Subpart  D)  Designa- 
tion removed 50761 

33.40—33.41  (Subpart  E)  Designa- 
tion removed 50761 

33.40  Amended 50761 

33.50—33.52  (Subpart  F)  Designa- 
tion removed 50761 

33.60—33.61  (Subpart  G)  Designa- 
tion removed 50761 

33.70—33.71  (Subpart  H)  Designa- 
tion removed 50761 

33.80  (Subpart  I)  Designation  re- 
moved  50761 

33.100—33.103  (Subpart  B)  Added 

50761 

92  Heading  and  authority  cita- 
tion revised 50146 

92.1—92.6  Designated  as  Subpart 

A 50146 

92.7—92.13  (Subpart  B)  Added 50146 

Proposed  Rules: 

23 38765 

25 43893 

TITLE  29-LABOR 

Ct^apter  IV— Office  of  Labor-Man- 
agement Standards,  Depart- 
rrwit  of  Labor  (Parts  400—499) 

406.10  0MB  number 

408.13  0MB  number 

Chapter  X-National  Mediation 
Board  (Parts  1200-1299) 

1208  Authority  citation  revised 

;. 44394 

1208.2  Revised 44394 

1208.6  Revised 44395 

Ctuapter  )(VII— Occupational 

Safety  and  Healtti  Administra- 
tion. Department  of  Labor  (Ports 
1900-1999) 

1910  Meeting 39029 
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TITLE  29  Chapter  XVII-Con. 

(d)(3).  (j){9)(i)(A).  (B)  and  (n)(2) 
revised;   (j)(10)   through   (14) 

added 50729 

1915  Meeting 39029 

1926  Meeting 39029 

Chapter  XXV— Pensicm  arKl  Wel- 
fare Benefits  Administration,  De- 
partment of  Labor  (Parts 
2500-2599) 

2520.102-3  (u)  revised;  interim 48375 

Ctiapter  IV-Office  of  Labor-Man- 
agement Standards,  Depart- 
ment of  Labor  (Parts  400-499) 

4011  Appendix  A  amended 38306 

4022.7  (b)(1)  revised;  (d)  added 38306 

4041A.43  (b)(1)  amended 38306 

4044  Appendix  B  amended 38083.  43623. 


4044.52  (b)  introductory  text  re- 
vised  38306 

4044.54  Amended 38306 

4050.2  Amended 38306 

4050.5  (a)(2)  amended 38306 

4050  Appendix  A  amended 38306 

4281.13  (a)  introductory  text 
amended;  (b)  removed;  (aXl) 
through  (5)  redesignated  as 

(a)  through  (e) 38307 

4281.14  Heading  and  (a)  amended 
38307 

4281.15  Removed 38307 


Proposed  Rules: 


56. 


.40600 


57 40800 

77 40800 

1915 41756 

1926 43462 

2510 50642 

2520 48376 

2560 48390 

TITLE  30-MINERAL  RESOURCES 
Chapter     l-Mlne     Safely     and 
Health   Administration.   Depart- 
ment of  Labor  (Parts  1-199) 

21  Removed 47119 

24  Removed 47119 

75.506  (d)  revised 47119 

75.1909   (c)(5)   correctly  revised; 

CFR  correction 50093 


Chapter  II— Minerals  Manage- 
ment Sen^e,  Department  of 
the  Interior  (Parts  200—299) 

260.101  (e)  Table  1  amended 37068 

260.806  (a)(3)  revised 37068 

250.1000  (c)  revised 43880 

250.1001  Amended 43881 

250.1007  Heading  and  (a)  Intro- 
ductory text  revised;  (a)(2) 
amended 4388I 

250.1404  (d)  added 42711 

253  Added  (0MB  numbers  pend- 
ing)  42711 

Workshop 43624 

253.15  (f)  corrected 48578 

Chapter  Vl-Bureau  of  Mines.  De- 
partment of  the  Interior  (Parts 
600-699) 

602  Removed;  interim 40178 

Chapter  Vll-Oince  of  Surface 
Mining  Reclamation  and  En- 
forcement. Department  of  the 
Interior  (Parts  700-999) 

901.15  Table  amended 36807 

904.15  Table  amended 49430 

914.15  Table  amended 39729.  51829 

914.16  (n).  (p)  and  (gg)  removed 
51829 

917.16  Table  amended 40827,  41427 

917.16  (b)  removed ...40827 

(n)  added ...41427 

917.17  (a)  removed 40827 

Corrected , 47091 

918.16  Table  corrected 38881 

924,10  (b)  removed 43320 

924.16  Table  amended 43321 

924.16  (a)  and  (e)  removed;  (f) 

through  (n)  added 43321 

926.30  Revised 40794 

934.16  Table  amended 49434 

934.16  (y)  and  (z)  removed 49434 

936.16  Table  amended 51833 

936.16  Table  amended 42579 

948.16  Table  amended .37777 

948.16  (nnn)  and  (000)  revised; 

(PPP)  removed 37777 

Proposed  Rules: 


28 47120 

29 47120 

56 45973 
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57 45973.47120 

70 47123 

71 47123 

72 37796,41755 

75 37796.  38066,  41755,  47120,  47122 

77 45973 

90 47123 

206 36868,  38355,  40073 

707 40871,  46951 

874 40871,  46951 

901 45192 

902 42774 

904 41506.  48661 

917 45430 

920 50176 

924 44192 

934 50177 

938 40237,  45199,  45973.  51324 

944 36868 

948 39790 

950 40384 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A-OfRce  of  ttie  Secretary 
of  ttie  Treasury  (Parts  0—50) 

1.16  (a)  through  (d)  and  (f) 
through  (j)  revised 39733 

1.17  (a)(1)  through  (5),  (b),  (c), 
(d).  (1),  (m),  (r)  and  (s)  re- 
vised  39733 

1.18  Revised 39733 

1.20  (d)  through  (g)  revised 39733 

1.21  (a)(6)(ii)  revised 39734 

1.492  (a)  through  (d)  revised 39734 

Ctiapter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Parts 
51-199) 

103  Technical  correction 37777 

103.22  Revised 50156 

Ctiapter  II— Fiscal  Service,  De- 
portment of  ttie  Treasury  (Parts 
200-399) 

208  Revised 51502 

285  Regulation  at  62  FR  34179 

conflrmed... 46140 

285.1  Regulation  at  62  FR  36210 
confirmed;  (a)  amended;  (g), 
(m).  (n)  and  (o)  revised;  (j)(5) 
added 46145 


285.4  Added 44988 

317  Authority  citation  revised 38041 

317.0  Re  vised 38041 

317.1  (d)  revised 38041 

317.8  Appendix  amended 38041 

317.9  (b)(2)  removed;  (bKD  redes- 
ignated as  (b);  new  (b)  table 
amended 38041 

321  Authority  citation  revised 38042 

321.0  (a)  and  (b)  revised 38042 

321.1  (o)  revised 38042 

321.3  (c)  revised 380C 

321.6  Revised 38042 

321.7  (a)  and  (g)  revised 38042 

321.9  (a)  revised 38042 

321.12  Revised 38042 

321.25  (b)(2)  removed;  (bKD  redes- 
ignated as  (b):  new  (b)  table 
amended 38042 

321  Appendix  amended 38042.  38043 

330  Authority  citation  revised 38044 

330.1  (f)  revised 38044 

330.5  (a)  revised 38044 

330.6  (a)  revised 38044 

330.7  Re  vised 38044 

330.8  Revised 38044 

330.9  (b)(2)  removed;  (b)(1)  redes- 
ignated as  (b);  new  (b)  table 
amended 38044 

330.10  Revised 38044 

357  Determination 35807.  50159 

359  Added 38044 

359.2  (eKl)(i)  through  (v)  revised 
45946 

359.3  (bXD  revised 45947 

360  Added 38049 

CtKpter  V— Office  of  Foreign  As- 
sets Control,  Department  of  ttie 
Treasury  (Parts  500—599) 

501.803  Correctly  revised 35809 

515.560  Corrected ...35808 

538  Added 35810 

560.525  Corrected 35808 

Proposed  Rules: 

108 37085 

285 41688,  44991 

TITLE  32-NATIONAL  DEFENSE 

Ctiapter  I— Office  of  ttie  Secretary 
of  Defense  (Parts  1—399) 

83  Removed 43624 
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TITLE  32  Chapter  l-Con. 

84  Removed 43624 

199.6  (a)(ll)  removed:  (a)(12)  re- 
designated as  (a)(ll) 4844S 

199.9  (m)  added 48445 

199.14  (a)(1)  introductory  text, 
(i)(C)(6)(tv).  (ii)(C)(iO)  and 
(iii)(D)(i)  amended: 
(a)(lKii)(C)(2).  (J).  «). 
(iiiXB).  (DX5).  (E)(/)(J)(i4). 
(fl).  (iiXA),  (B),  (G)(J)  intro- 
ductory text.  (d)(3)(iv)  and 
(h)  introductory  text  re- 
vised: (a)(l)(ii)(D)(5)  through 
(8)  redesignated  as 
(aXl)(ii)(DKe)  through  (9); 
new  (a)(l)(iiXDX5)  and 
(hXl)(iii)(D)  added 48446 

199.15  (b)(4XiiiXB).  (cX2). 
(dX2Xiii).  (e)(3Xi)  and  (ii)  re- 
vised  48447 

199.18  (d)(3)(v)  introductory  text 

revised 48448 

204.4  (c)(l)(vii)  thorugh  (ix)  cor- 
rected  36992 

204.6  (aXD.  (4)  and  (bXlXv)  cor- 
rected  36992 

204.8  Corrected 36892 

234.1  Amended 49003 

234.7  (e)  amended 49003 

234.13  (e)  amended 49008 

234.17  (b)(3)(i),  (ii).  (cXlXil).  (2). 

(3Xi).    (ii).    (4)   introductory 

text  and  (ii)  amended 49008 

Chapter  V— Department  of  ttie 
Army  (Parts  400-699) 

588  Removed 37069 

Ctiapter  VI— Department  of  ttie 
Navy  (Parts  700-799) 

706.2  Tables  One  and  Three 
amended 44785 

Ctiapter  XIX— Central  Intelligence 
Agency  (Parts  1900-1999) 

1903  Revised 44786 

Proposed  Rules: 

44 ; 45975 

199 36651 

299 52208 

581 51875 

655 37296 


TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Ctiapter  I— Coast  (^uard.  Depart- 
ment of  Transportation  (Parts 
1-199) 

100  Temporary  regulations  list 

45171 

100.35-T05-045  Added  (temporary) 

; 36850 

100.35-T05-47  Added  (temporary) 

36851 

100.35-T05-063  Added  (temporary) 

40653 

100.35T-07-008  Added  (temporary) 

36182 

Revised  (temporary) 50161 

100.35T-07-049  Added  (temporary) 

43322 

100.35-T08-040  Added  (temporary) 

38752 

100.35-T08-O51  Added  (temporary) 

49004 

100.3Skt6m>54  Added  (temporary) 

47426 

100.35-T08-058  Added  (temporary) 

48579 

100.35-T08-060  Added  (temporary) 

50160 

100.109  Added 37492 

100.114  Implementation  (tem- 
porary)  45395 

100.116  Added 37249 

100.201  Implementation  (tem- 
porary)  36182.36183 

100.501  Implementation  (tem- 
porary)  36849 

100.505  (b)  revised 39236 

100.509  (aXD,  (b)(2)  introductory 
text  and  (c)  revised:  Table  1 
added 42580 

100.710  Revised 41719 

100.1101  Implementation  (tem- 
porary)  38308 

100.1102  Table  1  amended 37491 

117  Temporary  drawbridge  oper- 
ation regulations 37251.  39029, 

40654.  40655,  41720.  43080,  45395. 
47174.  49287 
117.253  (a)  suspended:  (c)  added; 
eff.  3-11-98  through  11-23-98 

45397 

117.459  Revised „ 40654 

117.465    (g)    added:    eff.    10-5-88 

through  11-6-98 47428 
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(g)  added  (temporary) 51302 

117.467  (b)  suspended;  (c)  added: 

eff.  7-6-98  through  11-10-98 35821 

117.683  Redesignated  as  117.682; 
new  117.683  redesignated 
from  117.684 49822 

117.684  Redesignated  as  117.683; 
117.684  added 49822 

117.685  Revised 49822 

117.721  Added 43323 

117.822  Revised 37251 

117.991  Removed 47427 

117.1097  Revised 49288 

155.710  (e)  introductory  text.  (1). 

(2)  and  (3)  revised 35826 

155.715  Added 35826 

160.207  (d)  and  (e)  revised 44117 

165  Temporary  regulations  list 

45171 

165.T01-080  Added  (temporary) 40656 

165.T01-O82  Added  (temporary) 39238 

165.T01-083  Added  (temporary) 39237 

165.T01-102  Added  (temporary) 42234 

166.T01-113  Added  (temporary) 45949 

165.T01-114  Added  (temporary) 46178 

165.T01-115  Added  (temporary) 45177 

165.T01-123  Added  (temporary) 45948 

165.T01-130  Added  (temporary) 46889 

165.T01-131  Added  (temporary) 46890 

165.T01-144  Added  (temporary) 49823 

166.T07-013  Heading  and  (a)  re- 
vised (temporary) 38477 

165.T07-023  Added  (temporary) 46176 

165.T07-053  Added  (temporary) 47429 

165.T08-024  Added  (temporary) 36852 

165.T08-038  Added  (Temporary) 37493 

165.T08-047  Added  (temporary) 46891 

165.T11-089  Added  (temporary) 46653 

165.T17-003  Added  (temporary) 45950 

165.1115  Added 38754 

165.1116  Added 38308 

Correctly  designated 46889 

Chapter  IV— Saint  Lawrence  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 

402.100  Corrected 36992 

402.210  Corrected.... 36992 

402.211  Corrected 36992 

402.320  Corrected 36992 

402.428  Corrected 36992 

Proposed  Rules: 

1—199  (Ch.  I) 36384 


55 51878 

100 36197,  46206.  50179 

110........... 37297.39651 

117 43126.  45978.  45980.  48453,  50821 

165 39256.  40583.  42304.  47455 

TITLE  34-EDUCATION 

Subtitle  A-Office  of  the  Sec- 
retary, Department  of  Education 
(Parts  1-99) 

74  0MB  circular  applicability 36144 

80  0MB  circular  applicability 36144 

adapter  Vl-Offlce  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

600.2  Amended 40622 

600.9  (bK2)(ii)  amended 40622 

600.40  (a)(l)(iv)(A)  and  (B) 
amended;  (a)(l)(iv)(C)  re- 
moved  40622 

600.41  (a)(l)(ii)(F)  and  (G)  amend- 
ed; (a)(l)(ii)(H)  and  (e)(3)  re- 
moved  40623 

600.55  (a)(5)(i)(A)  amended 40823 

662  Revised 46381 

663  Revised 46363 

664  Revised 46366 

668.1  (c)(3).  (7)  and  (11)  removed; 
(c)(4).  (5).  (6),  (8).  (9).  (10)  and 
(12)  redesignated  as  (c)(3) 
through  (8)  and  (10);  new 
(c)(9)  added 40623 

668.2  (b)  amended 40623 

668.8  (d)(3)  amended 40623 

668.13  (a)(4)(i)  introductory  text 

and  (d)(2)(i)  amended 40623 

668.14  (b)(4)(ii)  removed; 
(b)(4)(iii)  through  (vi)  redes- 
ignated as  (b)(4)(ii)  through 
(v);  new  (b)(4)(ii).  (7).  (15). 
(17)  and  (23)  amended;  (b)(8). 

(11)  and  (16)  revised 40623 

668.16  (e)(2)(i)  and  (j)(l)  amended; 
(m)(l)  introductory  text,  (i) 
and  authority  citation  re- 
vised  40624 

668.19  (a)(3)(iv).  (v)  and  (vl) 
amended 40624 

668.20  (c)  introductory  text  and 
(dK2)  revised 40624 

668.21  (a)(1)  amended 40824 
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TITLE  34  Chapter  VI~Con. 

668.22  (cX2)(ll)  revised;  (OdKii). 
(2X1).  (gK2)(IlXB).  (3XIi)  and 
(hXD  introductory  text,  (iv), 
(V).  (vl).  (2Xil)  through  (v) 
and  (i)  amended; 40624 

668.25  (c)(4)    Introductory    text 

and  (ii)  amended 40624 

668.26  (bX4).  (6).  (cX2).  (d)(2)  In- 
troductory text,  (3)  introduc- 
tory text  and  (i)  amended 40624 

668.32  (cXD  and  (kX5)  amended 

40624 

668.42  (b)  introductory  text  re- 
vised  4062S 

668.43  (cX6)amended!.!!!!.!!!!!!!!!!!!!!!!40625 
668.46  (aXD,  (2Xli).  (5)(i)  and  (11) 

amended 40625 

668.48  Note  amended 40625 

668.49  (aXlXiii)  and  (b)  amended; 
(aXlXvl)  added;  (d)  revised 40625 

668.51  (a)  amended 40625 

668.54  (aX2Xi)  amended 40625 

668.55  (c)  introductory  text,  (1), 

(2)  and  (d)(2)  amended 40625 

668.58  (aXlXi),  (2XiiXA)  and  (ill) 
revised;  (aXlXU).  (ill),  (c). 
(dXD  and  (2)  amended; 
(aXlXiv)  added 40625 

668.59  (bXD.  (c)  introductory 
text  and  (l)(il)  amended; 
(d)(1)  revised 40625 

668.60  (b)  Introductory  text, 
(1X1)(A),  (B).  (D),  (ill)  and  (d) 
amended;  (bXlXiXC),  (11)  and 
(e)(2)  revised 40625 

668.61  (aX2XilXB)  and  (b)  amend- 
ed; (b)  redesignated  as  (bXl): 
(b)(2)  added 40626 

668.81  (e)  removed 40626 

668.83    (cX2XiXB),     (iiiXD)    and 

(dXlXiil)  amended 40626 

668.94  (a)  introductory  text  and 

(5)  amended 40626 

668.130  (a)  and  (b)  amended 40626 

668.131  Amended 40626 

668.132  (a)(2)  and  (b)  amended 40626 

668.133  (a)  introductory  text  and 
(l)(i)  amended 40626 

668.134  (a)  introductory  text,  (1), 

(3),  (bXD  and  (2)  amended 40626 

668.136  (a)  and  (b)  introductory 

text  amended 40626 

668.137  (a)  and  (b)  amended 40626 

668.138  (a)  and  (b)  revised .40626 

668.139  (b)  and  (d)  revised 40626 

668.166  (aXD  amended 40626 


668.167  (a)(3)  revised 40626 

668.171  0MB  number 40348 

668.172  (cX5)(li)  amended;  0MB 
number 40948 

668.173  (b)  revised 40948 

668.174  0MB  number 40348 

(cX3Xi).  (ii).  (ill),  (iv)  introduc- 
tory text  and  (B)  amended 
40349 

668.175  OMB  number  ....V,V...V...V.V^^^^^^^^^ 
(f),  (2X1).  (3X1).  (11),  (gXl)(l)(A) 

and  (11)  smiended 40349 

668  Appendix  O  amended 40349 

685  Appendix  A  revised 39010 

Proposed  /?u/es; 

303 43866 

304 37466 

668 : ^....37714 

674 49798 

682 49798 

TITLE  35-PANAMA  CANAL 

No  •mendments  to  35  CFR  have  been 
published  in  the  Federal  Register 
■inoe  July  1, 19M. 

TITLE  36-PARKS.  FORESTS.  AND 
PUBUC  PROPERTY 

Chapter  II— Forest  Service.  De- 
partment of  Agriculture  (Parts 
200-299) 

242  Meetings 46394 

242.25  (k)(9Xli)  table,  (10X11) 
table  and  (23)(iii)  table 
amended;  eff.  7-1-98  through 
g_3()_9g ■ 46150 

(k)(26Xili)  table  aniei^^^^^ 
7-1-98  through  6-30-99 46151 

Ctiapter  III— Corps  of  Engirieers. 
Deixvtment  of  ttie  Army  (Parts 
300-399) 

327.30     Appendixes     A     and     C 

amended;  eff.  8-17-98 35828 

Ctiapter  XI— Arctiitectural  otkI 
Transportation  Barriers  Compli- 
ance Board  (Parts  1100-1199) 

1192.31  (c)  revised 51697,  51702 

1192.153  (c)  revised;  (d)  added 51698, 

S1702 
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1192.157  (b)  revised 51698.  51702 

1192.159  Revised 51698,  51702 

1192.161  Added 51700,  51702 

1192  Fig^es  1  and  2  added 51701.  51702 

Appendix  A  amended 51702,  51702 

Chapter  XII— National  Arctiives 
and  Records  Administration 
(Parts  1200-1299) 

1220.40  Amended 35829 

1220.54  Amended 35829 

1222.20  (b)(3)  amended 35829 

1228.26  Amended 35829 

1228.46  Amended 35829 

1228.50  Amended 35829 

1228.54  Amended 35829 

1228.60  Amended 35829 

1228.74  Amended 35829 

1228.78  Amended 35829 

1228.92  Amended 35829 

1228.94  Amended 35829 

1228.104  Amended 35829 

1228.124  Amended 35829 

1228.152  Amended 35829 

1228.154  Amended 35829 

1228.156  Amended 35829 

1228.190  Amended 36829 

1228.222  (a)(3)  amended 35829 

1228.224  Amended 35829 

1230.7  Amended .........35829 

1230.50  Amended 35830 

1234.10  (a)  amended 35830 

1238.2  Amended 35830 

Proposed  Rules: 

1 49312 

3 49312 

242 40682.  43990 

1001 .~ 50024 

1002 50024 

1003 50024 

1004 50024 

1005 , 50024 

1006 50024 

1007 50024 

1008 50024 

1009..... 50024 

1190 39642.51881 

1191 39542.51881 

1202 45433 

1254 42776 

1281 45203 


TITLE       37-PATENTS,       TRADE- 
MARKS, AND  COPYRIGHTS 

Chapter  I— Patent  and  Trademark 
Office.  Department  of  Com- 
merce (Parts  1—199) 

1.53   Regrulation   at   63   FR  6734 

confirmed 36185 

1.492  (a)(5)  corrected 46892 

1.801—1.825  (Subpart  O)  Appendix 

B  removed 48448 

2.76  (a),  (g)  and  (h)  revised 48097 

2.85  (e)  revised 48097 

2.87  (c)  revised 48097 

2.101  (dXD  revised 48097 

2.102  (d)  revised 48097 

2.111  (b)  and  (c)(1)  revised ..48097 

2.117  (a)  and  (b)  revised 48097 

2.119  (d)  revised 48097 

2.120  (e)  and  (h)  redesignated  as 
(e)(1)  and   (hXD;   (e)(2)  and 
(h)(2)  added;  (a),  new  (e)(1), 
(g)(1)  and  new  (h)(1)  revised 
48098 

(a)  revised 52159 

2.121  (a)(1),  (c)  and  (d)  revised 48099 

2.122  (b)(1).  (d)(1)  and  (2)  revised 
48099 

2.123  (b)  and  (f)  revised 48099 

2.125  (c)  revised 48099 

2.127  (a),  (b).  (d).  (e)(1)  and  (f)  re- 
vised  48099 

(a)  revised 52159 

2.134  (a)  revised 48100 

2.146  (e)(1)  revised 48100 

3  Heading  revised 52159 

3.41  Revised 48100.  52159 

Chapter  ll-Copyrlght  Office.  U- 
brary  of  Congress  (Parts 
200—299) 

201.17  (hK2Xiv)  amended 39738 

263.3  Added 49836 

266.2  (aXD  and  (c)  amended 39739 

Proposed  Rules: 

201 47215 
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TITLE  38-PENSIONS.  BONUSES. 
AND  VETERANS'  REUEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0-99) 

3.311  (bX2Xxzl)  and  (xxli)  amend- 
ed; (bX2KxxKUI)  and  (xxlv) 
added 50994 

3.358  Heading  and  (a)  revised 45006 

3.361  Added 45006 

3.362  Added 46007 

3.363  Added 45007 

3.800  Introductory  text  added 45007 

4.104  Amended .....37779 

17.55  Introductory  text  amended; 
(h)  removed;  (i),  (j)  and  (k) 
redesignated  as  (h).  (i)  and 

(J) 39515 

17.56  Redesignated  as  17.57;  new 

17.56  added 39515 

17.57  Redesignated  from  17.56 39515 

17.84  Removed 48102 

17.96  Introductory  text  amended; 

(a)  authority  citation  re- 
moved; authority  citation 
added 37780 

17.128  Revised 39515 

17.270—17.278  Undesignated  cen- 
ter heading  and  sections 
added 48102 

21.3023  Heading,  (c)  introductory 
text  and  (1)  revised;  (c)(3) 
amended;  0MB  number 45718 

21.4000—21.4279  (Subpart  D)  Au- 
thority citation  revised 35831 

21.4008  Amended;  eff.  7-31-98 35831 

21.4133  Removed;  eff.  7-31-98 35831 

21.4134  Removed;  eff.  7-31-98 35831 

21.4135  (f).  (JXD.  (k)  heading  and 
(1)  revised;  (j)  introductory 
text    and    (k)    introductory 

text  added;  eff.  7-31-98 35831 

21.4146  (e)  amended;  eff.  7-31-98 

35831 

21.4152  (bX2)  amended;  eff.  7-31- 

98 35831 

21.4202  (a)  and  (b)  removed;  eff. 

7-31-98 35831 

21.4207  Removed;  eff.  7-31-98 35831 

21.4208  Removed;  eff.  7-31-98 35831 

21.4210  Added:  eff.  7-31-98 35831 

21.4211  Added;  eff.  7-31-98 35833 

21.4212  Added;  eff.  7-31-98 35834 

21.4213  Added;  eff.  7-31-98 35834 

21.4214  Added:  eff.  7-31-98 35834 


21.4215  Added:  eff.  7-31-98 ....35836 

21.4216  Added;  eff.  7-31-98 35836 

21.5001—21.5296  (Subpart  G)  Au- 
thority citation  revised 35836 

21.5130  (b)  and  (c)  removed;  (d) 
through  (g)  redesignated  as 
(b)  through  (e);  eff.  7-31-38 35836 

21.5200  Introductory  text  amend- 
ed; (h)  removed;  (i)  revised; 
(j)  redesignated  as  (h);  new 
(j)  through  (o)  added;  eff.  7- 
31-88 : 35836 

21.700(^21.7320  (Subpart  K)  Au- 
thority citation  revised 35837 

21.7042  Heading.  (dX2)  and  (3)  re- 
vised: (dX4)  and  authority  ci- 
tation added:  0MB  number 
45718 

21.7133  Revised;  eff.  7-31-98 35837 

21.7135  (i)  introductory  text.  (1). 
(2),  (jXD  and  (kXD  amended; 
eff.  7-31-98 35837 

21.7158  Heading,  (b)(2)  and  au- 
thority citation  revised;  eff. 
7-31-98 35837 

21.7500—21.7807  (Subpart  L)  Au- 
thority citation  revised 35837, 

45718 

21.7540  (c)  and  (d)  authority  cita- 
tion revised;  0MB  number 45718 

21.7624  (b)  amended;  eff.  7-31-98 

'. 35837 

21.7633  Revised;  eff.  7-31-98 35837 

21.7635  (e)  introductory  text,  (1). 
(2),  (0(1)  and  (gXD  amended; 
eff.  7-31-98 35837 

21.7658  Heading,  (b)  heading  and 
(2)  revised;  (bXD  introduc- 
tory text,  (i)  and  (ii)  amend- 
ed; eff.  7-31-98 35837 

Proposed  Rules: 

1 48455 

2 48455 

17 37299 

TITLE  39-POSTAL  SERVICE 

Ctrapter  I— United  States  Postal 
Service  (Ports  1-999) 

20  IMM  amended;  incorporation 

by  reference:  interim 37252 

IMM  stayed  in  part;  incorpora- 
tion by  reference 38478 
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IMM   amended;    incorporation 

by  reference 40181,  41427 

IMM   amended;    incorporation 

by  reference;  interim 40181,  41427, 

44789 
111    DMM    amended;    incorpora- 
tion by  reference 37254,  37967, 

38084,  38310,  39239,  40828 
233  Authority  citation  revised 52159 

233.2  (b)(2)  amended 52159 

241.4  Revised 46656 

775—778  (Subchapter  K)  Heading: 

revised 45719 

775  Heading  and  authority  cita- 
tion revised 45719 

775.1  Revised 45719 

775.3  Revised 45719 

775.4  (a)  and  (b)  redesigrnated  as 
775.5  and  775.6;  new  775.4 
added ; 45719 

775.5  Redesignated  as  775.8;  new 

775.5  redesignated       from 
775.4(a)  and  revised 45719 

775.6  Redesignated  as  775.9;  new 

775.6  redesignated       from 
775.4(b) 45719 

Revised 45720 

775.7  Redesignated  as  775.10 45719 

Added 45721 

775.8  Redesignated  as  775.11 45719 

775.9  Redesignated  as  775.12.... 45719 

(a)(1).  (4),  (b)(2),  (3)  introduc- 
tory text  and  (i)  revised; 
(b)(1)  amended 45721 

775.10  Redesignated  as  775.13 45719 

(a)(4)  added 45722 

775.11  Redesignated  as  775.14 45719 

(a)(1)  amended;  (b)(2)(ii),  (c)(2), 

(4),  (5)  introductory  text,  (iv) 

and  (d)(1)  revised 45722 

775.13  (a)(4)  revised 45722 

775.14  (b)  revised 45722 

777  Transfered  to  subchapter  K 
45722 

778  Transfered  to  subchapter  K 
45722 

Chapter  III— Postal  Rate 
Commission  (Ports  3000—3099) 

3001.61— 3001.69c  (Subpart  C)  Ap- 
pendix A  amended 39030 

Proposed  Rules: 

111 45440,  46719 

501 » 46728 


502 46719,46728 

3001 46732,47456 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

CtKjpter  I— Environmental 
Protection  Agency  (Parts  1—799) 

Chapter    I    Product    categories 

final  listing 48792 

9.1  Table  amended  (0MB  num- 
bers)  39739,  40657,  44132,  48815. 

48831,50326 

52    State    implementation    plan 

determinations 39515,  49434 

52.50  (c)(72)  added 49006 

52.76  Ebcisting  text  designated  as 

(a);  (b)  added 50764 

52.123  (h)  added 41350 

52.124  (c)  added 41350 

52.127  Added 41350 

52.128  Added 41350 

Appendix  A  corrected .,.43449 

52.220  (c)(247)(i)(A)(2)  added 39751 

(c)(239)(i)(E)(4)  added 40829 

(c)(194)(i)(G)  added 40831 

(c)(244)(i)(A)(2)  added 42721 

(c)(187)(i)(C)(2)  added ...42723 

(c)(241)(i)(A)(J)  added .....42726 

(c)(188)(i)(C)(2)  added 43629 

(c)(197)(i)(C)(2),        (225X1)(A)(J) 

and  (231)(i)(B)(J)  added 43884 

(c)(242)(i)(A)(;),       (248)(i)(AK2)/""^V_ 

(B)(i)  and  (254)(i)(A)(2)  added 

43887 

(c)(240)(i)(A)(5)    and    (244)(i)(C) 

added 44135 

(c)(29)(vi)(B)   and   (164)(i)(C)(J) 

added 44398 

(c)(207)(i)(C)(ff),   (241)(i)(C)   and 

(244)(i)(D)  added 44790 

(c)(169)  added 46662 

(c)(199)(i)(E)(i)  added 46891 

(c)(184)(i)(C)(2)    and    (254)(i)(F) 

added 47182 

(c)(256)  added 51835 

52.222  (a)(5)  added 50766 

(a)(4)  and  (bK2)  added 50769 

52.348  Existing  text  designated 

as  (a);  (b)  added 38089 

52.473  Existing  text  designated 

as  (a);  (b)  added 36585 

52.474  (c)  added 36868 

52.570  (c)(49)  added 46176 

52.719  (a)  revised 47434 
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TITLE  40  Chapter  l-Con. 

52.725  (f)  added 47434 

52.726  (8)  added;  eff.  8-31-98 35844 

52.770  (c)(123)  added;  eff.  8-31-98 

36839 

52.777  (t)  added 40044 

52.920  (c)(89)  added 39741 

(c)(87)  added 39743 

(0(91)  added 46898 

52.938  Added 40046 

52.970  (c)(77)  added 47431 

52.1020  (c)(39)  added 42728 

52.1031  Table  amended 42728 

52.1070  (c)(130)  added 45399 

{c)(131)  and  (132)  added 46663 

(c)(133).  (134)  and  (135)  added 47179 

52.1072  (d)  added 47179 

52.1073  (e)  added 47179 

52.1075  (f)  added 36858 

52.1174  (q)  removed 40871 

52.1320  (c)(106)  added 36854 

(c)(107)  added 38756 

(c)(108)  added 45727 

52.1580  (b)  revised 45401 

52.1581  Added 46401 

52.1582  (e)  added 45402 

(f)  added 45404 

52.1620  Redesignated  as  52.1640; 

new  52.1620  added 37496 

(c)  table  amended 48109 

52.1623  Added 48109 

52.1640  Redesignated  fl:om 
52.1620;  heading  and  (a)  re- 
vised  ,...37495 

52.1670  (CK94)  added 46659 

52.1820  (c)(30)  added 46727 

52.1835  Added 46727 

52.1885  (a)(8)  added 36587 

(a)(9)  added 37258 

(a)(10)  added 44400 

52.1970  (c)(126)  added 39747 

52.2020  (c)(135)  added 47436 

52.2026  (a)(1).  (3),  (4).  (5).  (bX2). 
(3).  (4).  (6).  (11).  (12)  and  (13) 

removed 46667 

(a)(2)  amended 46668 

Introductory      text      revised; 
(b)(1).    (5).    (7)    through   (10) 

and  (14)  removed 49441 

52.2059  (b)  added 47436 

52.2270  (Odll)  added;  eff.  8-31-98 

35841 

52.2320  (CK40)  added 43627 

52.2425  (d)  added 36858 

59  Added 48815 

59.201—59.214  (Subpart  C)  Added 

48831 


59.202  Corrected 52319 

59.204  (c)(1)  corrected 52319 

59.208   (e)(1)   corrected;    (j)   cor- 
rectly designated 52319 

59.400-^.413  (Subpart  D)  Added 

'  48877 

60  Authority  delegation  notices 

50162.50163 

60.4  (c)  table  amended 46727 

(c)  table  corrected 49382 

60.40a  (b)  revised ^49453 

60.41a  Amended 49453 

60.44a  (a)  introductory  text  and 

(c)  introductory  text  revised; 

(d)  added 49453 

60.46a  (i)  added 49454 

60.47a   (c)   revised;    (k)   and   (1) 

added 49454 

60.49a  (i)  amended;  (j)  added 49454 

60.40b  (h)  and  (i)  added... 49454 

60.44b  (a)  introductory  text,  (b) 

introductory   text,   (c).   and 

(e)  introductory  text  revised; 

(1)  added 49464 

60.48b  (b)  revised .,49455 

60.49b  (V)  added 49465 

62.1350—62.1352  Unesignated  cen- 
ter   heading    and    sections 

added 40373 

62.5860—62.5862         Undesignated 
center  heading  and  sections 

added 40052 

62.5870—62.5872         Undesignated 
center  heading  and  sections 

added 43083 

62.6350  (b)(3)  added .....45727 

62.6600—62.6602      (Subpart      BB) 

Added 36861 

62.8103      Undesignated      center 

heading  and  section  added 41429 

62.8870-62.8872         Undesignated 
center  heading  and  sections 

added 42238 

62.10100  (b)(3)  and  (cX3)  amended 

40048 

62.10150     Undesignated     center 

heading  and  section  added 40049 

62.11610  Added 47437 

63.14  (b)(19)  and  (c)(3)  added 50826 

63.99  (a)(3)  added 38480 

63.404  Introductory  text  and  (b) 

revised;  (c)  and  (d)  added 39619 

63.446  (i)  correctly  revised 42239 

(g)  revised 49459 

63.447  (d)(1)  correctly  revised 42239 

63.542  Amended 45011 
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63.643  (g)  revised 45011 

63.544-  (g)   redesignated   as   (h); 

new  (g)  added 45011 

63.546  (a)  revised 45011 

63.547  (b)  revised 45011 

63.548  (e)  introductory  text  re- 
vised; (k)  added 45011 

63.640  (k)(2)(vli).  (n)(l),  (3).  (6) 
and  (o)(2)  revised;  (n)(8),  (9) 

and  (r)  added 44140 

63.641  Amended 44141 

63.644  (a)  amended 44141 

63.645  (fK4)  amended;  (f)(5)  re- 
vised  44141 

63.648  (e)  revised 44141 

63.654  (a)  and  (IiK6)  amended; 
(d)(1),  (f)  introductory  text 
and    (DdXA)    revised;    (f)(6) 

added 44141 

63.640—63.679  (Subpart  CC)  Ap- 
pendix amended 44142,  44143 

63.741  (f)  and  (1)  amended;  (J)  re- 
vised  46532 

63.742  Amended 46533 

63.744  (b)(3)  amended;  (c)(5) 
added;  Table  1  revised 46533 

63.745  (cKD  through  (4)  and 
(g)(2)(v)  revised 46533 

63.746  (b)(4)(ll)(C)  added... 46533 

63.750  (b)(2)  and  (i)(2)(lv)  amend- 
ed  46534 

63.751  (b)(6)(iv)  redesignated  as 
(b)(6Xv);  (b)(6)(iil)(D),  (c)(2) 
and  (d)  revised;  new  (b)(6)(iv) 
revised 46534 

63.752  (c)(2)   Introductory   text, 
(d)(2),  (3)  and  (e)(7)  revised 
46534 

63.753  (cXl)(vi)  and  (dXlXvii)  re- 
vised  46535 

63.1250—63.1261    (Subpart    OGG) 

Added 50326 

63  Appendix  A  amended 46535 

69  Authority  citation  revised 49465 

69.51  (Subpart  E)  Added 49465 

70  Appendix  A  amended 40054,  50773 

73.10  (bXD  and  (2)  amended;  (b) 
Table  2  and  (3)  revised;  (c) 

and  (d)  removed 51714 

73.11  Removed „ 51765 

73.12  (b)  removed 51765 

73.13  (b)  removed 51765 

73.16  Removed 51765 

73.19  (a)(5)  revised;  (b)  removed 

51765 


73.21  (a),  (b)  and  (cXD  table 
amended;    (a)    table    added; 

(c)(2)  revised 51765 

73.27  (a)(3)  removed;  (aX2),  (bX2) 
through      (5)      and      (cX2) 

through  (5)  revised 61766 

73.70  (b)  revised 61766 

80.29  (aXD  in]^oductory  text  re- 
vised  i 49465 

80.70  (m)  amehded 43049 

(k)  revised ~ 52104 

81.305  Amended 37279,  39761 

81.315  Amended 39436 

81.318  Amended 39436,  44146 

Corrected 42489 

81.323  Amended 39436 

81.333  Amended ...39436 

81.336  Amended 39437 

82  Determination 42728 

82.1  Revised 41642 

82.2  Removed 41642 

82.3  Amended 41642 

82.4  (d)  and  (e)  revised;  (f) 
through  (k)  afbd  (1)  through 
(s)  redesignated  as  (g) 
through  (1)  and  (n)  through 
(u);  (d).  (e).  new  (J)  and  (t)  re- 
vised;   (f),    (m),    (1X4),    (tX3) 

and  (uX3)  added 41642 

82.9  Heading,  (a)  and  (c)  revised; 

(g)  added 41643 

82.12  (aX3)  added 41645 

82.13  (f)(2Xxvli),  (gXlXxvil). 
(4Xxiv).  (XV),  (w).  (X)  and  (z) 
added;  (f)(3Xv)  removed; 
(f)(3XvI)  through  (xlii),  sec- 
ond (gX3),  and  (w)  redesig- 
nated as  (0(3)(v)  through 
(xli),  (g)(4)  and  (y);  (b). 
(f)(l)(lv),  (2)  introductory 
text,  (xiv),  new  (3)(xl).  (xll), 
(xlii),  (gXlXvii).  (xvi),  (2), 
first  (3),  (hX8),  (i)  introduc- 
tory text,  (m),  (u)  and  (v)  re- 
vised;  41646 

82.1—82.13  (Subpart  A)  Appendix 

C  re  vised 41648 

Appendixes  J  and  K  added 41661 

123.1  (a)  and  (c)  revised 45122 

123.2  Revised 46122 

123.22  (f)  removed;  (g)  redesig- 
nated as  (f) 45122 

123.24  (d)(8)  removed 45122 

123.25  (a)  introductory  text  and 

(37)  revised » 45122 

123.26  (e)(5)  revised 45122 
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TITLE  40  Chapter  i-Con. 

123.42  Introductory  text  revised 

: 45122 

123.44  (d)(1).  (2).  (e)  and  (j)  re- 
vised  45122 

123.45  (e)  removed 45123 

123.62  (b)(3)  and  (c)  revised 45123 

123.63  (a)  Introductory  text  and 

(4)  revised 45123 

123.64  (a)  introductory  text  and 
(b)(1)  revised 45123 

136.3  (e)  corrected 38756 

Table  IC  corrected:  CFR  cor- 
rection  44146 

(a)  Introductory  text  and  (b) 
Introductory  text  revised; 
Table  IF  and  (b)(40)  added 50423 

141  Authority  citation  revised 43846, 

44526 

141.4  (a)  revised 43846 

141.21  (fX3)  revised;  (f)(5).  (6)(1). 

(11)  and  (8)  amended 47107 

141.23  (a)(4)(lll).  (k)(l)  table.  (2). 
(3)(1).  (11)  introductory  text 
revised 47107 

141.24  (e).  (f)(14)(ll).  (17X1KA). 
(B).  (il)(A).  (h)(10)(li).  (13)  in- 
troductory text.  (1),  (19)(i)(A) 
and  (B)  Introductory  text  re- 
vised  47110 

141.40  (g)  and  (nKll)  introduc- 
tory text  revised;  (nXll) 
table  amended 47112 

141.74  (a)  introductory  text  and 
(2)  amended;  (a)(1)  table  re- 
ylggd 47113 

141.89  (a)(l)(i)  and  (ii)(B)  amend- 
ed  47113 

141.151—141.155  (Subpart  O) 
Added  (0MB  numbers  pend- 
ing)  44526 

142  Authority  citation  revised 44535 

142.10  (d)  revised 43846 

(b)(6)(vll)  added 44535 

142.16  (f)  added 44535 

142.20  Revised 43847 

142.40—142.46  (Subpart  E)  Head- 
ing revised 43847 

142.42  (c)  revised 43847 

142.50  Revised 43847 

142.53  (cXD  revised 43848 

142.55  (b)  revised:  (c)  removed 43848 

142.56  Revised 43848 

142.72  Introductory  text  revised 

44535 

142.78  (b)  revised 44536 


142.201—142.208  (Subpart  J)  Re- 
moved  48077 

142.301—142.313       (Subpart       K) 

Added 43848 

143.4  (b)  table  revised 47113 

148.18  (1)  added 42184 

Regulation  at  63  FR  35149  eff. 

date  corrected  to  11-4-98 42581 

159.159  (a)  Introductory  text  re- 
vised  41193 

180.284  Revised 45182 

180.293  (b)  amended 42249 

180.317  Heading  and  (a)  introduc- 
tory text  revised;  (b)  redesig- 
nated as  (c);  (a)  heading  and 

new  (b)  added 49487 

180.353  (b)  table  revised 49472 

180.368  (b)  table  amended 48594 

180.384  Existing  text  designated 

as  (a);  (b)  added „ 51847 

180.417  (b)  amended 45406 

180.418  (aXD  table  amended 48579 

180.435  (a)  existing  text  des- 
ignated as  (a)(1);  (a)(2)  added 
45414 

180.442  (b)  table  amended 37286 

180.443  (b)  table  amended 37295,  38483. 

49479 

180.449  (b)  table  amended 42248 

180.459  (a)  heading  added;  (b) 
table  transferred  to  (a)  table 
44152 

180.466  (b)  revised ...........48116 

180.472  (a)  table  and  (d)  table 

amended 49852 

180.474  (b)(1)  table  and  (2)  table 

amended 39034 

180.482  (b)  table  amended 52174 

180.484  (a)  heading  amended;  (a) 
existing  text  desigrnated  as 
(aXD;  (aX2)  and  (d)  heading 

added 42256 

180.489  Revised 48607 

180.495  (a)  revised ::. 43637 

180.509  (b)  table  amended 48124 

180.511  (b)  table  amended 41727 

180.515  (a)  table  amended 42246 

Revised 52180 

180.517  (a)  Introductory  text  re- 
vised; (a)  table  amended 38495 

180.527  Amended 50791 

180.533  (a)  table  amended 48615 

180.534  Added 36372 

180.535  Added 41734 

Revised 52169 

180.537  Amended 50784 
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180.1001  (d)  table  amended 43088 

(c)  table  and  (e)  table  amended 

48113.51840 

180.1020  (b)  table  amended 35846 

180.1165  Added 39521 

180.1187  Amended 51303 

180.1193  Added... .". 43085 

180.1198  Added 37288 

180.1200  Added 38498 

180.1201  Added 49469 

180.1202  Added 48597 

185.3385  (a)  table  redesignated  in 

part  as  180.484  (a)(1)  table 42257 

185.5375  Removed 48607 

186.2275  (a)  table  amended 51848 

261.3  (a)(2)(iv)(C)  and  (c)(2)(li)(B) 
revised;  (c)(2)(ii)(E)  added 42184 

261.4  (a)(12)  revised;  (a)(18)  and 

(19)  added 42184 

261.5  (j)  revised 37782 

261.6  (a)(3)(iv)(C)  amended; 
(a)(3)(v)  removed 42185 

261.31  (a)  table  amended 42185 

261.32  Table  amended 42185 

261  Appendix  VII  amended 42186 

264.1080  (f)  and  (g)  added 49392 

265.1080  (f)  and  (g)  added 49399 

266  Authority  citation  revised 42186 

266.100  (b)(3)  revised 42186 

268.33  Regulation  at  63  FR  35149 
eff.  date  corrected  to  n-4-98 
42581 

268.34  (b)  through  (e)  redesig- 
nated as  (c)  through  (f);  new 

(b)  added ^.48127 

268.35  Added 42186 

268.39  (c)  revised 51264 

268.40  Table  amended 42187,  51265 

Regulation  at  63  FR  24625  and 

35149  withdrawn;  regulation 
at  63  FR  28641  eff.  date  cor- 
rected to  11-4-98 42582 

(i)  added 46334 

(g)    and    table    amended;    (i) 

added 47415 

268.48  Regulation  at  63  FR  24626 
withdrawn;  regulation  at  63 
FR  28739  eff.  date  corrected 

to  11-4-98 42582 

(a)  table  amended 47417 

271  State  hazardous  waste  man- 
agement progrram  authoriza- 
tions  36587.  44152.  44795.  49852. 

50528.  50531,  52180 
271.1  (j)  Tables  1  and  2  amended 

42188.  51267 


Regidation  at  63  FR  35150  eff. 
date  corrected  t©  11-4-98 42582 

(j)  Table  1  amended 47418 

279.10  (i)  revised 37782 

279.74  (b)  revised 37782 

281  Undergroimd  storage  tank 
program  authorizations 51528 

282.78  Added 38500 

282  Appendix  A  amended 38500 

300  Appendix  B  amended 36862,  37069, 

37782,  40188.  48449,  49860,  51530. 

51853 

302.4  Table  amended 42189 

302.6    (b)(l)(i)    and    (ii)    revised: 

(b)(l)(iii)  added 42189 

372  Clarification 52183 

430.01  (i)  corrected;  (p)  correctly 

revised 42239 

430.24  (b)(4)(i)  and  (d)  corrected; 
(b)(4)(ii)(A)  correctly  revised 
42239 

430.25  (b)  table  corrected 42239 

430.26  Introductory  text  cor- 
rected;    (a)(2)    introductory 

text  correctly  revised 42239 

430.27  Introductory  text  and 
(a)(2)  correctly  revised 42239 

430.56  Introductory  text  cor- 
rected  42239 

(a)(1)   toble,   (2)(ii)   table  and 
(3)(ii)  corrected 42240 

430.57  (aX2Xii)  and  (3Kii)  intro- 
ductory text  correctly  re- 
vised  42240 

439  Authority  citation  revised 50424 

439.0—439.2  Undesignated  center 

heading  revised 50424 

439.0  Re  vised 50424 

439.1  Re  vised 50425 

439.3  Added 50425 

439.4  Added 50425 

439.10  Revised 50426 

439.11  Revised 50426 

439.12  Revised 50426 

439.13  Revised 50426 

439.14  Revised 50426 

439.15  Revised 50427 

439.16  Revised 50428 

439.17  Revised 50429 

439.20  Revised 50430 

439.21  Revised 50430 

439.22  Revised .1 50430 

439.23  Revised 50430 

439.24  Revised 50431 

439.25  Revised 50431 

439.26  Revised 50431 
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TITLE  40  Chapter  l-Con. 

439.27  Revised S0431 

439.30  Revised 50431 

439.31  Revised 50431 

439.32  Revised 50431 

439.33  Revised 50432 

439.34  Revised 50432 

439.35  Revised 50433 

439.36  Revised 50434 

439.37  Revised 50434 

439.40  Revised 50435 

439.41  Revised 50435 

439.42  Revised 50436 

439.43  Revised 50436 

439.44  Revised 50436 

439.45  Revised 50436 

439.46  Revised 50436 

439.47  Revised 50436 

439.50  Revised 50436 

439.51  Revised 50436 

439.52  Revised 50436 

439.53  Removed 50437 

439.54  Removed 50437 

439.55  Removed 50437 

439.56  Removed 60437 

439.57  Removed 50437 

439  Appendix  A  added 50437 

455  Tables  2  and  3  amended 39443 

501.1  (b)  and  (d)  revised;  (m) 
added 45123 

501.2  Amended 45124 

501.12  (b).  (d).  (f)(1)  introductory 

text.  (Iv),  (v)  and  (2)  revised: 
(f)(3)  removed 45124 

501.14  (a).  (b)(lXl).  (2).  (3)  and  (c) 
revised 45124 

501.15  (a),  (b)  introductory  text, 
(10)(1),  (13),  (14),  (d)  introduc- 
tory text,  (1)  and  (4)  through 
(8)  revised:  new  (d)(l)(iKB) 
stayed 45126 

501.17  (a)(3)(i).  (11),  (ill)  and  (bXD 

revised 45127 

501.21  Revised 45127 

501.32  (a)  revised 45127 

710.39  Revised 45963 

721.176  (a)(2Ki)  amd  (ii)  revised 

45955 

721.305  Added 44674 

721.435  Added 44574 

721.450  Added 44574 

721.526  Removed 48129 

721.528  Removed 48129 

721.558  Added 44575 

721.567  Removed 48129 

721.630  Added 44575 

721.637  Removed 48129 


721.658  Removed 48129 

721.987  Added 44575 

721.988  Added 44676 

721.1580  Added 44576 

721.1710  Added 44675 

721.1734  Added 44676 

721.1790  Revised 45965 

721.2078  Added 44676 

721.2079  Added 44676 

721.2081  Added 44676 

721.2082  Removed 48129 

721.2083  Added 44676 

721.2480  Added 44677 

721.2485  Added 44577 

721.2832  Added 44677 

721.2670  Added 44577 

721.2580  Added 44577 

721.2585  Added 44577 

721.3031  Added 44678 

721.3032  Added 44678 

721.3636  Added 44678 

721.4097  Added 44678 

721.4098  Added 44578 

721.5290  Added 44578 

721.5356  Added 44579 

721.5360  Added 44679 

721.6548  Added 44579 

721.6560  Added 44679 

721.6726  Removed 48129 

721.5740  (a)  and  (b)(1)  revised 45956 

721.5775  Added 44679 

721.5965  Added 44680 

721.6175  Added 44580 

721.6176  Added 44680 

721.6197  Removed ...48129 

721.6498  Added 44580 

721.7286  Added 44581 

721.7286  Added 44681 

721.7785  Added .v 44581 

721.8153  Added 44581 

721.8450  (a)(2)(i)  and  (ii)  revised 

45956 

721.8660  Added 44581 

721.9490  Added 44681 

721.9516  Added 44681 

721.9517  Added 44681 

721.9595  Added 44581 

721.9661  Added 44581 

721.9663  Added 44581 

721.9685  Added 44581 

721.9719  Added 44581 

721.9800  (a)(2)(i)  revised 46956 

721.9969  Added 44581 

721.9973  Added 44581 

746.223  Amended 46674 

745.225  (b)(4)  added 46674 
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745.226  (a)(6)  added 46674 

745.238  Added „ 46674 

745.330  Revised 41432 

Proposed  Rules: 

1—799  (Ch.  I) 40683 

51 45032,46952 

52....35895.  35896,  36652,  36870,  37307,  38139, 
39258,  39791—39793,  40073.  40872, 
41220,  41221,  41756,  42308,  42782, 
42783,  42784,  42786,  43654,  43897. 
44192,  44208,  44211.  44213,  44417, 
44820,  44822,  45032,  45443,  45779, 
46209.  46732,  46733,  46953,  46954. 
47216,  47217,  47458,  47459.  49053, 
49056,  49058,  49517.  50180,  50823, 
50824,  51325,  51882,  52213 

55 41991 

60 45779.50824 

62....36871,  40073,  40074,  40386,  41508,  42310, 

43127,  45208,  47459 

63 38544,  39543,  41508.  45036,  48890 

70 40053,40951 

72 41358,45037 

73 41358,45037 

76 45032 

80 49317 

81 39258,  39793,  44214 

82 41652,42791 

86 38767,  39654,  48464,  48664 

96 45032 

97 52213 

98 52213 

131 36742 

135 48078 

136 36810 

141 37797.  41134.  44214.  47115 

142 37797,  47115 

144 40586,  51882 

145 40586.  51882 

146 40586.51882 

180 37307,  40239.  48664 

247 45558 

261 37797,  38139,  42190 


264 37309 

265 37309 

268 41536 

271 36652,  44218,  49884,  50545.  52214 

281 37309.  40683 

300 37085.  39545.  40247,  40685,  40687, 

43898,  43900,  44218,  45780,  49321, 

51882 

442 50545 

455 39444 

721 48157,  49518 

745 39262.  46734 

1700  (Ch.  Vn) 45298 

TITLE  41-PUBUC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  101— Federal  Property 
MarKigement  Regulations  (Parts 
101-1-101-99) 

101-20.105-3  Revised 35846 

101-37.1100—101-37.1109     (Subpart 

101-37.11)  Revised 43638 

101-43.000  Revised 41433 

101-43.600—101-43.603        (Subpart 

101-43.6)  Removed 41433 

101-43.4801  (d)  revised;  (e)  amend- 
ed  40058 

(c)  removed;  (d)  and  (e)  redes- 
ignated as  (c)  and  (d);  new  (c) 
table  amended 41433 

Chapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-10.303  Amended 47438 

Proposed  Rules: 

101-44 42310 

101-47 :... 42792 

Ch.  300 '. 45781 

Ch.  303 45781 


Note: 
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TITLE  42-PUBUC  HEALTH 

Chapter  I— Public  Health  Service. 
Department  of  Health  and 
Human  Services  (Parts  1—199) 

51  Added 53564 

51.8  0MB  number  pending 53567 

51.10  0MB  number  pending 53567 

51.23  0MB  number  pending 53567 

51.25  OMB  number  pending 53566 

57.1104  (c)(1)  amended 51374 

57.1105  Revised 51374 

57.1106  Revised 51374 

61.30—61.38  (Subpart  B)  Author- 
ity citation  revised 9950 

61.30  Revised:  interim 9950 

61.33  Revised;  interim 9950 

61.34  Revised;  interim 9950 

61.35  Revised;  interim 9950 

61.36  Revised;  interim 9950 

61.37a  (b)(3)  concluding  text  des- 
ignated as  (bX4);  (a),  (b)  in- 
troductory text  and  (4)  re- 
vised; interim 9950 

61.38  Revised;  interim 9951 

100  Authority  citation  revised 25778 

100.3  (c)  heading  and  (1)  amend- 
ed; (cX2)  revised;  (c)(3)  added 

25778 

121  Added 16332 

121.3  (e)  amended 35847 

121.8  (c)(1)  and  (2)  amended 35847 

Chapter  IV— Health  Care  Financ- 
irig  Administration.  Department 
of  Health  and  Human  Services 
(Parts  400-499) 

400  Technical  correction 4595, 11147 

400.200  Amended;  interim 35065 

400.202  Amended 59098 

Amended;  interim 35065 

403.205  (d)  introductory  text  re- 
vised; interim 35066 

405  Technical  correction 4595 

Authority  citation  revised 41002 

405.502  (g)  and  (h)  revised;  in- 
terim  689 

405.535  (b)  amended 59098 

405.2468  (0  added 41002 

409  Technical  correction 11147 

Comment  period  extension 37496 

409.20  (a)  introductory  text,  (6), 
(7)  and  (bX2)  revised:  (aX8) 
removed;  interim 26306 


409.21  Added;  interim 26306 

409.24  Revised;  interim 26306 

409.25  Revised:  interim 26307 

409.26  Revised;  interim 26307 

409.27  Revised;  interim.. 26307 

409.30  Introductory  text  revised; 

interim 26307 

409.33  (a)  removed;  (b),  (c)  and  (d) 
redesignated  as  (a),  (b)  and 
(c);  new  (a)(1)  and  (2)  revised; 

interim 26307 

409.60  (cX2Xi),  (ii)  and  (iii)  redes- 
ignated as  (cX2Xii),  (iii)  and 
(iv);  new  (cX2Xi)  added:  in- 
terim  26307 

410  Technical  correction 4595, 11147 

Authority  citation  revised- 20128 

Comment  period  extension 37496 

410.10  (V)  and  (w)  added 20128 

410.27  (aXlXi)  revised;  interim 26307 

410.28  (aXD  revised;  interim 26307 

410.30  Redesignated  fi>om  410.31 
34327 

410.31  Redesignated    as    410.30; 

new  410.31  added;  interim 34327 

410.32  (eXD  corrected 52034 

Revised J9098 

(e)(7)  added;  interim 26306 

410.33  Added 59099 

410.34  (d)  introductory  text  and 

(4)  revised 59100 

(dX5)    and    (6)    correctly    re- 
moved  4596 

410.37  Added .59100 

410.40  (bX2)  and  (3Xii)  revised; 

(bX4)  added;  interim 26308 

410.56  Added 59101 

(bXD  and  (4)  corrected 4696 

410.57  Revised;  interim 35066 

410.71  Added 20128 

410.73  Added 20128 

410.150  (bX17)  and  (18)  added 20129 

(aX2)  revised;  (bX14)  added;  in- 
terim   26306 

410.152  (aXlXiv)  revised 20129 

(k)  amended 26357 

(1)  added;  interim 35066 

410.155  Revised 20129 

410.160  (b)(5)  and  (6)  added 59101 

411  Technical  correction 4585, 11147 

Comment  period  extension 37498 

411.15  (aXD   revised;   (kX6),   (7) 

and  (8)  added.... 59101 

(m)     heading     amended;     (p) 
added;  inteilm 26308 
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TITLE  42  Chapter  IV-Con. 

(e)(2)  and  (3)  amended;   (e)(4) 

added;  interim 36066 

411.355  (c)(5)  added;  interim 35066 

411.370  Added 1655 

411.372  Added 1655 

411.373  Added 1656 

411.375  Added 1656 

411.377  Added 1657 

411.378  Added 1657 

411.379  Added 1657 

411.380  Added 1657 

411.382  Added 1657 

411.384  Added 1657 

411.386  Added 1658 

411.387  Added 1668 

411.388  Added 1658 

411.389  Added 1658 

412  Technical  correction 11147 

412.2  (c)(5)  revised .....6868 

412.4  Revised 41003 

412.22  (f)  revised 26357 

412.80  (b)  revised 41003 

412.105  (a)(1)  and  (f)(l)(v)  amend- 
ed; (f)(l)(vi)  and  (vii)  added 
26357 

(f)(l)(ii)(C)  amended 41004 

412.106  (b)(4)  revised 41004 

412.108  Corrected 52034 

412.230  (e)(3)  amended 26357 

412.256  (a)(2)  amended 26367 

412.322  (a)(1)  amended 26357 

(a)(3)  revised 41004 

412.331  (a)  and  (b)  redesigrnated 
as  (b)  and  (c);  new  (a)  added; 
new  (b)  introductory  text 
amended 41004 

413  Authority  citation  revised 310, 

15737.  41004 

Technical  correction 11147 

Comment  period  extension 37498 

413.1  (g)  revised;  interim 26309 

413.13  (c)(2Xiv)  added 26357 

413.30  (a)(1),  (2)  and  (c)  amended 

15737 

413.40  (c)(2)  revised 6868 

(c)(4)(iii)  and  (j)  revised 26358 

(c)(4)(iv)       redesigmated       as 
(c)(4)(v);  new  (c)(4Kiv)  added; 

(g)(1)  revised 41004 

413.70  Revised 26358 

413.80  (h)  redesignated  as  (i);  new 

(h)  added 41005 

413.85  (h)  revised 41005 

413.86  (b)   and   (g)(5)   amended; 
(gK6)(i),  (ii)  and  (7)  revised 
26358 


(b)  amended;  (i)  and  (j)  redesig- 
nated as  (j)  and  (k);  (f)(2)  in- 
troductory text  and  (1) 
through  (vli)  redesigrnated  as 
(i)  introductory  text  and  (1) 
through  (7);  (f)(1)  introduc- 
tory text,  (i),  (ii),  (iii)  intro- 
ductory text,  (A)  and  (B)  re- 
designated as  (f)  introduc- 
tory text.  (1).  (2),  (3)  intro- 
ductory text,  (i)  and  (ii);  new 
(f)(2)  and  new  (3)  introduc- 
tory text  revised;  (f)(4)  added 
41005 

413.92  Added .............310 

413.106  (f)(1)  removed;  (cK5), 
(f)(2),  (3)  and  (4)  redesignated 
as  (c)(6),   (f)(1).   (2)  and  (3); 

new  (c)(5)  added 5139 

Regulation  at  63  FR  5139  eff. 
date  corrected  to  4-10-98 15315 

413.134  (b)(1).  (ii)(A)  introductory 
text,  (f)(1)  and  (2)  heading  re- 
vised; (g)(4)  redesignated  as 
(g)(5);  (f)(2)  introductory  text 
and  new  (g)(4)  added 1382 

413.300—413.321  (Subpart  I)  Head- 
ing revised;  interim 26309 

413.330-413.348        (Subpart       J) 

Added;  interim 26309 

414  Technical  correction 4595 

414.2  Amended;  interim 34328 

414.20  Revised 59101 

414.21  Added 59101 

414.22  (b)(4)  added 59102 

414.32  (b)  revised 59102 

414.48  (b)  revised .....59102 

414.50     (a)     introductory     text 

amended;  interim 34328 

414.62  Added 59102 

415.152  Amended 26359 

417  Authority  citation  revised 20130 

417.402  Revised;  interim 36066 

417.413  (d)(1)  and  (2)  introductory 

text  revised;  (d)(2)(iii)  and  (8) 

added;  interim 36066 

417.416  (d)(2)  revised;  (d)(3)  added 

20130 

417.426  (a)(4)  added;  interim 35066 

417.428  Revised;  interim 35067 

417.470  (a)  revised;  interim 63473 

417.472  (h)  added;  interim 43673 

(h)  re/ised;  interim 35067 

417.520  Redesignated  as  422.550; 

new  417.620  added;  interim 35067 
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417.522  Redesignated  as  422.552; 
interim 35067 

417.523  Redesignated  as  422.553; 
interim 35067 

417.584  (e)  added;  interim ....35067 

417.600  Revised;  interim 35067 

417.602  Removed;  interim 35067 

417.604  Removed;  interim 35067 

417.605  Removed;  interim 35067 

417.606  Removed;  Interim 35067 

417.608  Removed:  interim 35067 

417.609  Removed;  interim 35067 

417.610  Removed;  interim 35067 

417.612  Removed;  interim .35067 

417.614  Removed;  interim 35067 

417.616  Removed;  interim 35067 

417.617  Removed;  interim 35067 

417.618  Removed;  interim 35067 

417.620  Removed;  interim 35067 

417.622  Removed;  interim 35067 

417.624  Removed;  interim 35067 

417.626  Removed:  Interim 35067 

417.630  Removed:  interim 35067 

417.632  Removed;  interim 35067 

417.634  Removed;  Interim 35067 

417.636  Removed;  interim 35067 

417.638  Removed;  interim 35067 

417.800  (a)  amended;  interim 35067 

418  Technical  correction 52034 

420.400—420.405       (Subpart       E) 

Added 31128 

422  Added 18134 

422.1—422.10  (Subpart  A)  Added; 

interim 35068 

422.50—422.80  (Subpart  B)  Added; 

Interim 35071 

422.100—422.132       (Subpart       C) 

Added;  interim 35077 

422.152—422.158       (Subpart       D) 

Added;  interim 35082 

422.200—422.220       (Subpart       E) 

Added;  interim 35085 

422.249—422.268       (Subpart       F) 

Added:  interim 35090 

422.300—422.312       (Subpart       O) 

Added;  interim 35093 

422.350—422.390  (Subpart  H)  No- 
menclature change;  interim 

35098.35099 

422.350  (b)  amended;  interim 25376 

(a)(1)  and  (b)  amended;  Interim 

35098 

422.352  (a)(1)  and  (bK2)  amended; 

(c)  revised;  interim 35098 


422.354  Introductory  text,  (a)(1). 
(2)  and  (c)  amended:  (b)  re- 
vised; interim 35098 

422.356  (a)(3)(li)  amended;  in- 
terim  35098 

422.370  Added;  interim 25376 

Introductory  text  amended;  (1) 
and  (2)  redesignated  as  (a) 
and  (b);  interim 35096 

422.372  Added;  interim 25376 

Revised;  interim 35098 

422.374  Added;  interim 25377 

(b)  revised;  interim 35098 

422.376  Added;  interim 25377 

422.378  Added;  interim 25877 

422.380  Added;  Interim 25377 

422.382  Added;  interim 26377 

422.384  Added;  Interim 25378 

(bK3)  revised;  Interim 35096 

422.386  Added;  Interim 25378 

422.388  Added;  interim 25379 

422.390  Added:  interim 25379 

422.400—422.404        (Subpart        I) 

Added;  interim 35099 

422.500—422.524       (Subpart       K) 

Added;  interim 35099 

422.550—422.553  (Subpart  L)  Head- 
ing    added:     nomenclature 

change;  interim 35067 

Nomenclature  change 35106 

Heading  corrected 36488,  52611 

422.550        Redesignated        from 

417.520;  interim 35067 

(b).  (c)(2)  and  (e)  amended: 
(dX2)  revised:  interim 35106 

422.552  Redesignated  from 
417.522;  interim 35067 

(aXD  amended:  Interim 35106 

422.553  Redesignated  from 
417.523;  interim 36067 

(c)  amended;  Interim 35106 

422.560—422.622       (Subpart       M) 

Added;  Interim 35107 

422.641—422.698       (Subpart       N) 

Added;  interim 35113 

422.750—422.760       (Subpart       O) 

Added;  interim 35115 

424  Decision 59618 

Technical  correction 11147 

Comment  period  extension 37496 

424.3  Amended;  interim 26311 

424.20  Introductory  text  and  (a) 

revised:  Interim 26311 

424.32  (a)(2)  revised 20130 

(aX2)  revised;  (aX5)  added;  in- 
terim  26311 
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TITLE 42  ChapterlV-Con. 

424.55  (b)(1)  and  (2)  revised 20130 

433.68  (e)(2)(iv)  amended 53572 

440  Technical  correction 11147 

440.70  (d)  revised 310 

441.10  (h)  through  (k)  redesig- 
nated as  (1)  through  (I);  new 
(h)  added 310 

441.15  (d)  added 310 

441.16  Redesignated    as    441.17; 

new  441.16  added 310 

(l)(l)(i)  revised .....10731 

(h)(2).  (3)(i).  (1)  heading.  (l)(i). 
(11)  and  (1)  revised;  (1)(2) 
through  (5)  redesignated  as 
(i)(3)  through  (6);  (g)(7).  new 

(1)(2)  and  (m)  added 29654 

(i)  heading  and  (1)  revised 41170 

441.17  Redesignated  from  441.16 
310 

482.12  (c)(l)(v)  amended;  (c)(l)(vl) 

added;  (c)(4)(ii)  revised 20130 

(c)(5)  removed 33874 

482.45  Added 33875 

483  Conrmient  period  extension 37498 

483.20  (d)  through  (f)  redesig- 
nated as  (k)  through  (m);  (b) 
and    (c)     revised;     new    (d) 

through  (j)  added 67211 

(bK4)  revised;  interim 28311 

483.75  (h)(1)  revised;  Interim 26311 

483.315  (Subpart  F)  Added 67212 

485  Technical  correction 11147 

485.603  (c)  revised 26359 

485.641  (b)(4)  revised 26359 

485.645  Revised 26359 

488  Technical  correction 11147 

489  Technical  correction 11147 

Comment  period  extension 37498 

489.1  (e)  added 312 

489.10  (e)  and  (f)  added 312 

489.20  (s)  added;  interim 26312 

489.23  Added 561 1 1 

489.28  Added 312 

489.53  (a)(14)  added 56111 

489.60-489.73  (Subpart  F)  Added 

489.60  Amended 29655 

489.62  Introductory  text  amended 

29655 

489.65  (g)  added 29655 

489.66  (b)  and  (c)(1)  revised;  (e) 
added 29655 

489.67  (a)(1)  revised 10731 

(a)  revised;  (b)  through  (e)  re- 
designated as  (c)  through  (f): 

new  (b)  added 29656 


Heading  and  (a)  revised 41171 

489.71  Revised 29656 

489.73  Redesignated    as    489.74; 

new  489.73  added 29656 

489.74  Redesignated  trom  489.73 
29656 

493  Authority  citation  revised 26732 

493.2  Amended 26732 

493.501  Removed 26732 

493.503  Removed 26732 

493.504  Removed ...26732 

493.506  Removed 26732 

493.507  Removed 26732 

493.509  Removed 26732 

493.511  Removed 26732 

493.513  Removed 26732 

493.515  Removed ....,.....T::.26732 

493.517  Removed.... 26732 

493.519  Removed 26732 

493.521  Removed 26732 

493.551  Added 26732 

493.553  Added 26732 

493.555  Added 26733 

493.567  Added 26733 

493.559  Added 26734 

493.561  Added 26734 

493.563  Added 26734 

493.565  Added 26735 

493.567  Added 26735 

493.569  Added 26735 

493.571  Added 26735 

493.573  Added 26735 

493.575  Added 26736 

493.803  (b)  revised;  (c)  added 26737 

493.1771  Added 26737 

493.1773  Added 26737 

(b)  through  (g)  corrected 32699 

493.1775  Revised 26737 

493.1776  Removed 26738 

493.1777  Revised 26738 

493.1780  Revised 26738 

498  Technical  correction 11147 

Chapter  V— Office  of  Inspector 
GenerahHealtti  Care,  Depart- 
rnent  of  Healtti  and  Human 
Services  (Parts  1000-1999) 

1000.10  Amended;  eff.  10-2-98 46685 

1001  Authority  citation  revised 

46685 

1001.2  Amended;  eff.  10-2-98 46686 

1001.101  Revised;  eff.  10-2-98 46686 

1001.102  (b)  and  (cK3)  revised;  eff. 
10-2-98 46686 


Note:  BoMtac*  pog*  numbw*  Indteol*  1997  changM. 
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1001.201  Heading,   (a).   (b)(2Xiv). 
(V).   (3)(i)  and  (ill)  revised; 
(b)(2)(vl)  added:  eff.  10-2-98 
46687 

1001.301  (b)(2)(lv).  (V)  and  (3X11) 
revised;  (b)(2)(vl)  added;  eff. 
10-2-98 46687 

1001.401  Heading,  (a).  (c)(2)(lll). 
(Iv)  and  (3X1)  revised; 
(c)(2Xv)  added;  eff.  10-2-98 46687 

1001.501  (bXD.  (2X11).  (Ill)  and 
(3X1)  revised;  (bX2Xlv)  added; 
(c)  removed 466^8 

1001.601  (b)  revised;  eff.  10-2-96 46688 

1001.701  (dXD.  (2)(111)  and  (Iv)  re- 
vised; (dX2Xv)  added;  eff.  10- 
2-88 .46688 

1001.801  (cXD.  (2X111)  and  (Iv)  re- 
vised; (cX2)(v)  added;  eff.  10- 
2-98 46689 

1001.901  (bX3)  revised;  (bX4)  re- 
designated as  (bX5);  new 
(bX4)  added;  eff.  10-2-98 46689 

1001.951  (bXlXlil)  revised; 
(b)(l)(lv)  redesignated  as 
(bXlXv);  new  (bXlXiv)  added; 
eff.  1(^2-98 

1001.953  Removed;  eff.  10-2-98 

1001.1051  Added;  eff.  10-2-98 46689 

1001.1101  (bX3)  revised;  eff.  10-2- 


1001.1201  (bX4)  revised;  eff.  10-2- 

gg 

1001.1301  (b)(2)(iv)reviTOd^^^ 

2-98 46689 

1001.1401  (bX5)  revised;  eff.  10-2- 
93 

1001.1601  (b)(r)(iv)'revi8ed;eff.^^^ 

2-88 

1001.1701  (c)dxv)reviMd;e^^ 
2_^ 

1001.1901  (bxi),  (3)  and  (^^^^^^^ 
(11),  (HI)  and  (5X11)  revised; 
.  (c)(4)  redesignated  as  (c)(5); 
new  (cX4)  added;  eff.  10-2-98 
46690 

1001.2001  Revised;  eff.  10-2-98 46680 

1001.2002  (e)  added;  eff.  10-2-98 46690 

1001.2003  (a)  Introductory  text  re- 
vised; eff.  10-2-M 46680 

1001.2006  (aXD  and  (7)  revised; 

(aX8)  redesignated  as  (aX9); 

new  (a)(8)  added;  eff.  10-2-98 

46690 

1001.3001  (aXD  revised;  eff.  10-2- 

98 46691 


1001.3002  (a).  (bX3).  (4).  (c)  Intro- 
ductory text  and  (d)  revised; 

(bX5)  removed;  eff.  10-2-98 46691 

1002.3  Heading  and  (bX2)  revised; 

(bX3)  added;  eff.  10-2-98 46691 

1002.208  (a)  revised;  eff.  10-2-98 46691 

1002.211  (a)  revised;  eff.  10-2-98 46691 

1005.15   (fXD    Introductory   text 

revised;  eff.  10-2-98 46691 

1005.21  (kX2)  and  (3)  revised;  eff. 

10-2—98  46681 

1008.1  (a)  and  (b)  revised  !.!!!!!!!!!!!!!.!38324 

1008.5  (b)(1)  revised 38324 

1008.15  (c)  Introductory  text  and 

(3)  revised 38324 

1008.18  (b)  revised 38324 

1008.31  (c).  (dXl).  (2).  (3)  and  (eX2) 
revised;  (d)(2)  through  (5)  re- 
designated as  (dX3)  through 

(6);  new  (d)(2)  added 38324 

1006.33  (b)  and  (c)  revised 38325 

1006.36  (bXD.  (3)  and  (4)  revised: 
(bX5)  removed;  (bX6)  and  (7)  - 
redesignated  as  (bX5)  and  (6); 

new  (b)(7)  and  (8)  added 38325 

1008.37  Revised 38325 

1008.38  (a)  and  (b)  introductory 
text,  (c)  Introductory  text. 
(2)  and  (3)  revised;  (c)(4) 
added 38325 

1006.39  (c)  revised;  (e)  and  (0 
added 38325 

Heading  correctly  revised 43449 

1008.41  (a)  and  (bX3)  revised 38326 

1008.43  (a),  (b).  (cX2)  and  (3X1)  re- 
vised  38326 

1008.45  Revised 38326 

1008.47  (c)  and  (d)  revised 38326 

1008.55  (b)  revised 38326 

1006.59  (a)  revised..... 38326 

Proposed  Rules: 

5 45882.46538 

50 9489 

61c 46S38 

84  SS99S 

40(^i7cii.  iv)!!!!!!"!!"!!"!!!!!""!!!""!!!55773 

2920.  7359.  10732.  13S90.  30166.  42796. 

52022 

401 14506 

403 14506 

405 14506.  25576.  26665.  30818.  60645 

409 47862 

410 14506.  30618.  33882.  47562,  50645 

411 1659. 11649. 14606.  47552 

412 25576.  26665.  47552 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  SEPTEMBER  30.  1998 


TITLE  42  Proposed  Rules:— Con. 

413 14606.  26576.  26666.  27261.  30818. 

42797.  47552,  60545 
414 99267 

30818.  33882.  50545 

415 30818.50546 

416 66726 

7743.  32290.  43655 

419 47662 

421 13590 

424 1659.  2926. 11649.  30818.  60545 

430 52022 

431 62022 

434 62022 

436 1659.  11649.  62022 

438 „ 52022 

440 62022 

447 14606.  52022 

455 1659.11649 

466 14506 

473 14506 

482 66726 

7743 

485 66726 

7743.  30818.  60545 

488 32290,43655 

489 66726 

7743,  47552 

493 14606 

498 47662 

1001 63669.66049 

187,46736 

1002 46736 

1003 14393.  46736,  47562 

1005 14393 

1006 14393 

TITLE  43-PUBUC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  ttie  Secretary 
of  the  interior  (Parts  1-199) 

11.18  (a)(4)  and  (6)  revised 60459 

11.33  (a)  amended 60459 

11.40  (a)  amended..... 60459 

20  Revised 53720 

Regulation  at  62  FR  63720  con- 
firmed;   authority    citation 

revised 34268 

20.201  (a)  revised 34269 

36.2  (h)  revised 52510 


Ctiapter  i— Bureau 
tion.  Department 
(Parts  200-499) 


of  Reclama- 
of  ttie  Interior 


418  Revised. 


.66467 


Ctiapter  II— Bureau  of  Land  Man- 
agement, Department  of  ttie  In- 
terior (Parts  1000-9999) 

1862.0-^-1862.6  (Subpart  1860)  Re- 
moved  59821 

2090  Authority  citation  revised 

51376.52036 

2091.8  Redesignated  from  2111.4 

and  revised 52036 

2093.0-3—2093.6-1    (Subpart   2093) 

Removed:  eff.  10-31-97 51376 

2110  Removed 52034 

2111.4  Redesignated  as  2091.8 52034 

2130  Removed 52034 

2201.1-2  (e)  added 23681 

2202.1  (Subpart  2202)  Removed 23682 

2667    Correctly    removed;    CFR 

correction 51303 

2760  Removed 62267 

2780  Removed ;... 52183 

3196  Added;  interim 40178 

3200  Revised 62364 

3210  Removed 62364 

3220  Removed 62364 

3240  Removed 52364 

3260  Removed 52364 

3260  Removed 52364 

3716.0-5  Amended 59822 

3715.7-1  (a)(2)(ll)  revised 59822 

3744.1—3744.2  (Subpart  3744)  Re- 
moved  65378 

3745.1  (Subpart  3746)  Removed 65378 

3811.2-7  Removed .' 65378 

3824.1  (Subpart  3824)  Removed 66378 

3826.0-3—3826.1  (Subpart  3825) 
Heading  revised;  nomen- 
clature change 65378 

4200  Revised;  eff.  10-29-98 61855 

4760.3-3  (b)  revised;  (c)  removed 

18340 

5040  Revised 13132 

5511.1-2  Removed;  eff.  10-31-97 51377 

6511.1-4  Removed;  eft.  10-31-97 51377 

5611.2-1  (a)  and  (b)  designation 

removed;  eff.  10-31-97 51377 

5511.^-5  Removed;  eff.  10-31-97 51377 

5611.4  (b)(2)  removed;  eff.  10-31-97 

51377 

8372  Notice 6075 

8660  Notice 6076 

Proposed  Rules: 

4 51822. 64544. 68244 

11634 

414 68492 
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.8160.  9992. 12068.  50183.  52319 

51402 

.3531 


1820 

2360 , 

2620 14874 

3100 1936.9171 

3106 1936.9171 

3130 1936.9171 

3160 1936.9171 

3820 67602 

4200 13608 

4700 60467 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
MarKigement  Agericy  (Ports 
0-399) 

11  Authority  citation  revised 1066 

11.43  Revised;  interim 1066 

11.44  Removed:  interim 1067 

11.48  Revised;  interim : 1067 

11.61  Revised:  interim 1068 

11.62  Revised;  interim , ....1069 

11.63  Rievised;  interim 1069 

11.64  Revised;  interim 1069 

11.65  Revised:  interim 1069 

59  Authority  citation  revised S6715 

59.1  Amended 55715 

59.24  (a)  revised „ 56715 

60  Authority  citation  revised 55716 

60.2  (a)  revised 55716 

60.3  (f)  revised 55716 

61  Appendixes  A(l).  A(2)  and  A(3) 

amended 66029 

62  Appendix  A  amended 32761 

64  Authority  citation  revised 55716 

64.3  (aXD  table  amended;  (b)  re- 
vised  55716 

64.6  Table  amended... 54387, 59291, 60663, 

62268 

Table  amended  ...6870.  6872,  9951. 13544. 

20323.  20324.  24749.  27497.  30643, 

37783.39753,42257.42260.49289. 

51531 
66  Authority  citation  revised 55717 

65.4  Table  amended... 5 1786, 54388.  54391. 

61248, 67738, 67741 

Table  amended;  interim 51789 

Table  amended;  interim 3040. 10145. 

14824,  15096.  17732.  28262.  28266. 
38327.  42263.  45730,  49861 

Table  amended 3042. 10147. 11610, 

..  14822. 17733.  28268.  28269.  37785. 
45733,  49868 


65.14  Revised 55717 

65.16  Re  vised 27857 

65  Appendix  A  removed 27857 

67.11  Flood  elevation  determina- 
tions   51792. 54393.  61249, 67743 

Flood     elevation     determina- 
tions....3044,  10150,  14827,  15099.  17735. 
28274.  28280.  37787.  42265.  45737. 

49862 

70  Authority  citation  revised 55718 

70.1  Re  vised 55718 

70.3  (a)  revised 55719 

70.4  (a)  and  (b)  revised 55719 

70.5  (c)  revised 55719 

75  Authority  citation  revised :....55719 

75.1  Re  vised 55719 

75.10  Re  vised 55719 

75.11  (a)(4).  (5)  and  (7)  revised 55719 

75.13  (c)  Revised 55719 

206  Waiver 52952 

206.2  (a)(3)  revised 17110 

206.206  Revised 17110 

(eK2)  correctly  revised .24970 

206.226  (b)(3)  revised 5897 

206.440  Revised iTiii 

Proposed  Rules: 

5 45962 

61 52304,  53589 

67 51822,  54410,  61259,  67819 

3063.  10168. 14874,  15133.  17793,  28322. 

28331,  37806,  42311,  45785,  49684 
206 62540,  62542 

10816.  24143.  25010 


TITLE  45-PUBUC  WELFARE 

Subtitte  A-Department  of  HeoHti 
and  Human  Service*  (Parts 
1-199) 

Subtitle  A  Clariflcatlon 67688, 67689 

74.44  Corrected 51377 

96  Revised 39881 

99  Nomenclature  change;  Head- 
ing: and  authority   citation 

revised 39998 

144  Clarification 67688, 67689 

146  Authority  citation  revised 66961 

Clarification 67688,67689 

146.136  (Subpart  C)  Added;   in- 
terim..  66961 


Notb: 
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CHANGES  OaOBER  1.  1997  THROUGH  SEPTEMBER  30,  1998 


TITLE  45 

Chapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Ctilldren  and 
Families,  Department  of  Heaitt) 
and  Humarv  Sendees  (Parts 
200-299) 

205.40  Removed 64303 

206.41  Removed 64303 

205.42  Removed 64303 

205.43  Removed 64303 

205.146  Removed 64303 

232  Removed 64303 

233.101  (a)(1)  revised 42274 

233.120  Removed 64303 

235.111  Removed ,...64303 

235.112  Removed 64303 

235.113  Removed.. 64303 


250  Removed . 

251  Removed . 

255  Removed . 

256  Removed . 

257  Removed . 


64303 
!!64303 
,.64303 
,!64303 
!!64303 


Chapter  Ill-Office  of  Child  Sup- 
port Enforcement  (Child  Support 
Enforcement  Program),  Admin- 
istration for  Children  and  Fami- 
lies. Department  of  Health  and 
Human  Services  (Parts 
300-399) 

302.85  (a)  revised 44814 

303.108  Added 36190 

304.20  (c)  amended 44814 

307  Authority  citation  revised 44405, 

44814 

307.0  Introductory  text  revised; 
(c)  through  (h)  redesignated 
as  (d)  through  (i);  new  (c) 
added 44814 

307.1  (b)  through  (j)  redesignated 
as  (c)  through  (k):  new  (b) 
added;  new  (d)  and  new  (g) 
amended 44814 

307.5  (a)  and  (b)  removed;  (c) 
through  (h)  redesignated  as 
(b)  through  (g);  new  (a) 
added;  new  (b)  amended 44814 

307.10  Heading  revised;  introduc- 
tory text  and  (bXlO)  amend- 
ed: (b)(14)  removed;  (b)(15) 
and  (16)  redesignated  as 
(bX14)  and  (15) 44815 

307.11  Added 44815 


307.13  Added 44816 

307.15  (a),  (b)  introductory  text, 
(1),  (5),  (7)  and  (c)  amended; 

(b)(2),  (9)  and  (10)  revised 44816 

307.25  Introductory  text  amend- 
ed  44817 

307.30  (a)  introductory  text  and 

(b)  re  vised 44817 

307.31  Added 44405 

307.35  Amended 44817 

307.40  (a)  amended 44405,  44817 

Chapter  VI— National  Science 
Foundation  (Parts  600—699) 

670  Revised 50164 

672.24  Revised 32762 

Chapter  XI— National  Foundation 
on  the  Arts  and  the  Humanities 
(Parts  1100-1199) 

1110.1  Revised .....66S26 

1110.2  Amended 66S26 

1110.13  (a),  (b)  and  (c)  revised .66826 

1156  Added 6876 

1180—1199  (Subchapter  E)  Head- 
ing revised 66530 

Chapter  XII— Corporation  for  Na- 
tional and  Community  Service 
(Parts  1200-1299) 

Chapter  XH  Heading  revised 4598 

1201  Revised 4598 

1215  Redesignated  as  Part  2507 

26489 

Chapter  Xlll-Office  of  Human 
Development  Services,  Depart- 
ment of  Health  and  Human 
Services  (Parts  1300-1399) 

1301.31  0MB  number 2313 

1302.2  Amended 34329 

1302.30—1302.32       (Subpart       D) 

Added 34329 

1304.20  (b)  heading.  (1),  (c)(4)  and 
(fXD  amended;  0MB  number 
2313 

1304.21  (bXD  amended 2313 

1304.22  0MB  number 2313 

1304.23  0MB  number 2313 

1304.40  (aX2)  and  (3)  amended; 
0MB  number 2313 

1304.41  (b)  amended;  0MB  num- 
ber  2314 
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1304.50  (bX3).  (dXlXiii).  (eX3)  and 
Appendix  A  amended; 
(dXlXlx)  removed;  (dXlXx). 
(xi)  and  (xll)  redesignated  as 
(dXlXix),  (X)  and  (xl);  0MB 
number 2314 

1304.51  (aXlXiil)  amended;  OBIB 
number 2314 

1304.52  (JXD  amended;  0MB  num- 

l)Qi> 2314 

1304.60  OMB  number!!!!!!!!.!!!.!!!!!!!!!!.!2314 

1306.2  (k)  through  (r)  redesig- 
nated as  (1)  through  (s);  (g). 
(i)  and  new  (m)  revised;  new 

(k)  added 12657 

1305.3  (b)  and  (d)  amended;  OMB 
number 2314 

(a)  revised;  (b)  through  (f)  re- 
designated as  (c)  through  (g); 
new  (b)  added 12657 

1305.4  (a)  amended;  (b)  revised 12657 

1305.6  (b)  revised;  (c)  amended 12658 

1305.7  (c)  revised 12658 

1306.30  (c)  amended 2314 

Chap)ter  XVI— Legal  ServicM 
Corporation  (Parts  1600-1699) 

1602  Revised 41196 

1611  Appendix  A  revised 11376 

1630  Revised 68224 

Authority  citation  corrected 
1532 

1630.2  (e)  and  (f)  corrected 1532 

1630.3  (c)  introductory  text  cor- 
rected  1532 

1630.12  (b)  corrected 1532 

1643  Added .67749 

Technical  correction 9310 

1644  Added 33254 

Chapter  XVII-NatlorKil  Commis- 
sion on  Ubrarles  and  Infbrma- 
tion  Science  (Parts  1700-1799) 

1700  Revised 51533 

CtKpter  XXV-CofporoMon  fbr 
National  and  Community  Serv- 
ice (Ports  2500-2599) 

2507  Redesignated  from  Part  1215 

and  revised 26489 

2510.20  Amended;  interim 18137 

Regulation  at  63  FR  18137  con- 
firmed  39034 

2516.710  Revised;  interim 18137 


Regulation  at  63  FR  18137  con- 
firmed  39QS4 

2517.710  Revised;  Interim 18137 

Regulation  at  63  FR  18137  con- 
firmed  39034 

2519.710  Revised;  interim 18138 

Regulation  at  63  FR  18138  con- 
firmed  39034 

2521.30  (h)  revised;  interim 18138 

Regulation  at  63  FR  18138  con- 
firmed  38034 

2540.110  Revised;  interim 18138 

Regulation  at  63  FR  18138  con- 
firmed  39084 

Proposed  Rules: 

46 27794 

60 14066 

142 25272.  32784,  43242 

270 .62124 

271 62124 

272 62124 

273 .62124 

274 62124 

275......... 62124 

283 10264 

284 50837 

286 39366,  50848 

287 38366,  50848 

302 ..._ 187,  14402 

303 52306 

187,  9172, 15351 

304 187,  14402 

307 10173. 14402 

670 

672 

673 

1207 

1208 

1209 ; 

1215 

1302 

1303 

1355 

1356 

1602 

1606 

1623 

1625 

1644 

2607 

2551 

2552 

2663 


..30438 
..30438 

..48863 
..46872 
..12068 
.66778 
..35664 
..60068 
..60068 
..11383 
..30440 
..30446 
..30440 
....8387 
..12068 

..48B63 
..46872 


Nvi'b:  Boidtaoc  poQe  nunnlsefi  ktdteoto  1997  dwnoM. 


90  LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1.  1997  THROUGH  SEPTEMBER  30.  1998 


TITLE  46-SHIPPiNG 

Chapter  I— Coast  Guard,  Depart- 
nnent  of  Transportation  (Parts 
1-199) 

1.01-10  (b)(1)  introductory  text 
and  (iv)  amended:  (b)(l)(iv) 
redesignated  as  (b)(l)(ii)(D): 

(b)(l)(ii)  revised 52188 

1.03-15  (h)(4)  added 67532 

(h)(3)  revised 52188 

1.03-30  (a)  amended 52188 

2  Authority  citation  revised 67514 

2.01-20  Heading  revised;  amended 

52188 

2.01-25  (a)(l)(ix)  added:  (a)(2)  re- 
vised   67514 

2.85-1  Amended 52188 

4.05-10  Revised 19192 

7.1  Amended 52188 

8  Revised 675S2 

Authority  citation  revised 44353 

8.500—8.570  (Subpart  E)  Added 44353 

10.302  (a)  introductory  text 
amended 52189 

10.303  (e)  amended 52189 

10.304  (a)  and  (d)  amended 52189 

10.307  Amended 52189 

10.309  (a)(ll)  amended 52189 

10.464  (d)(2)  amended 52189 

10.470     (b)(l)(ii),     (d)(l)(ii)     and 

(h)(l)(ii)  amended 52189 

10.472  (a)(l)(ii)  amended 52189 

10.474  (a)(l)(ii)  amended 52189 

10.516  (a)(6)  amended 52189 

10.544  (a)(3)  amended 52189 

10.703  (c)  amended 52189 

10.901  (c)(2)(v)  and  (vi)  amended 

52188 

10.903  (c)(16).  (17),  (18)  and  table 

revised:  (c)(19)  added ....52188 

12.01-3  (a)(ll)  and  (b)  amended 52189 

12.02-3  (b)(3)  amended 52189 

12.02-13  (b)  amended 52189 

12.02-14  (c)  amended 52189 

12.02-21  (b)  amended 52189 

12.02-24  Amended 52189 

12.05-5  (b)  amended 52189 

12.05-7  (b)  introductory  text  and 

(2)  amended 52189 

12.10-3  (a)(2),  (5)  and  (6)  amended 

52189 

12.15-6  (b)  amended 52189 

12.15-7     (b)    introductory     text 

amended 52189 


12.15-13  (a)(3)  amended 52189 

12.15-15  (a)(3)  amended 52189 

12.25-35  (a)  amended 52189 

12.25-40  Amended 52189 

15.1010  (c)  amended 52189 

15.1040  (c)  amended 52189 

25.26-5  (b)(2)  and  (c)  amended 52189 

25.26-20   (a)    and    (b)(2)   revised; 

(b)(3)  removed 52189 

25.26-30  Removed 52189 

26.03-5  (a)(2)  amended 52189 

30.10-43  Amended , 52190 

32.57-10  (d)(4)  amended 52190 

31  Authority  citation  revised 67514 

31.01-3  Revised 67536 

31.40-30  Added 67514 

31.40-40  (b)  revised 67514 

42.03-10  (d)(1)  amended 52190 

42.08-30  (f)(1)  amended 52190 

42.03-35  (b)  amended 52190 

42.05-60  Amended 52190 

42.07-10  (a)(1)  amended 52190 

42.07-15  (a)  amended 52190 

42.07-35  (a)  amended 52190 

42.07-40  (a)  amended 52190 

42.07-45  (h)  amended 52190 

42.07-60  (c)  and  (f)  amended 52190 

42.09-20  (a)(1)  amended 52190 

44.01-1  (a)  amended 52190 

44.320  (b)  amended 52190 

45.1  Amended 52190 

46.01-15  (c)  amended 52190 

56  Policy  statement 10547 

56.07-10  (c)  and  (e)(2)  amended 52190 

56.60-2  (a)  table  amended 52190 

67.3  Amended 52190 

67.63  (b)(1)  amended 52191 

67.89  (a)  amended 52191 

67.101  (a)  amended 52191 

67.111     (a)     introductory     text 

amended ...52191 

67.113  (e)  amended ....52191 

67.117  (a)  introductory  text  and 

(c)  amended 52191 

67.119  (d)  amended 52191 

67.133  (a)  introductory  text,  (1), 

(b)  and  note  amended 52191 

67.151  (a)  and  (b)  amended 52191 

67.163  (b)  amended 52191 

67.173  Amended 52190,  52191 

67.175     (b)     introductory     text 

amended 52191 

67.219  (a)  amended 52191 

67.500  (d)  amended 52191 

67.519  Amended 52191 
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69.27  (bK3).  (4)  and  (5)  redesig- 
nated as  (b)(4).  (5)  and  (6); 

new  (b)(3)  added 67536 

71  Authority  citation  revised 67514 

Policy  statement 10777 

71.15-5  Revised 67536 

71.75-13  Added .67514 

71.75-20  (a)  revised 67514 

72.25-15    Table    corrected;    CFR 

correction 44161 

78.01-2  (b)  amended 52191 

91  Authority  citation  revised 67514 

91.15-5  Revised 67536 

91.60-30  Added 67514 

91.60-40  (b)  revised 67515 

97.01-2  (b)  amended 52191 

97.07-1  Amended 52191 

107  Authority  citation  revised 67515 

107.206  Revised 67536 

107.415  Added .67515 

109.105  (b)  amended 62191 

114.400  (b)  amended 64305 

lis  Authority  citation  revised 67515 

115.925  Added 67515 

116.415  (c)  table  amended 52191 

116.438  (nXD  and  (3)  amended 52191 

116.439  (e)  amended 64306 

116.500  (h)  amended .64305 

(d)  amended 52191 

116.520  (b)(1)  amended 52191 

117.130  (b)  amended 64305 

117.150  (a)  amended 64305 

117.175  (f)(4)  amended 64305 

117.200  (a)(1)  through  (4)  amend- 
ed  64305 

117.210  (c)  amended 64305 

118.320  (c)(1)  amended 64305 

120.312  Heading  revised..... 52191 

121.710  Amended 64306 

122.604  (a)  introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

126  Authority  citation  revised 67515 

126.480  Added 67515 

133.60  (a)  heading  revised ...52191 

153.2  Amended 52191 

153.12  Introductory  text  revised 

67537 

154.19  (a)  introductory  text  re- 
vised  67537 

160.036-3  (1)(4)  amended 52191 

160.049-2  (b)  revised 52191 

160.064-4  (a)(1)  amended 52191 

160.151-15  (j)  amended 52192 

160.151-17  (aX2)  and  (c)  amended 

52192 


.60.151-21  (s)  amended 52192 

60.161-29      Introductory      text 

amended 52192 

60.151-31  (g)  introductory  text 

amended;  (h)  removed 52192 

.60.151-57  (m)(2)  and  (3)  introduc- 
tory text  amendeid 52192 

64.012-12  Amended 52192 

70.175  (c)  amended 52192 

72.020  (a)  amended 52192 

.75  Authority  citation  revised 67515 

.75.400  Amended 64306 

Corrected 65739 

75.540  (d)  added 67515 

76  Authority  citation  revised 67515 

76.925  Added 67515 

76.930  Revised 67515 

77.500  (J)(l)  amended;  (oXD  re- 

78.330  (a)(4)(v)ame'nded"!".!!!!!!!!!!!!!!!.'64306 

80.130  (b)  amended 64306 

80.210  (d)  amended 64306 

85.604  (a)  introductory  text,  (d) 
and    (e)    introductory    text 

amended 64306 

Authority  citation  revised 67515 

.60-30  Added 67515 

.6(M0  (b)  revised 67515 

99.110  (fK4)  removed 52192 

Chapter  ll-Moritime  Administra- 
tion. Department  of  Transpor- 
tation (Parts  200-399) 

201  Authority  citation  revised 9157 

201.2  Amended 9157 

201.21  Removed 9157 

201.85  Amended 9157 

201.86  Added 9157 

201.87  Amended 9157 

201.186  (Subpart  U)  Removed 9158 

221.1  (aXD  removed;  (aX2)  and  (3) 

redesignated  as  (a)(1)  and  (2); 
(b)  amended 

221.3  (f).  (k)  and  (tX2)  removed: 
(tXD  redesignated  as  (t);  (g) 
through  (j)  and  (1)  through 
(w)  redesignated  as  (f) 
through  (u) 

221.7  (bXlXli)  amended;  (bXlXv) 
and  (2Xiv)  removed 

221.11  (a)  introductory  text  and 
(1)  amended 

221.13  (a)(1)  amended 

(aXDdii)  removed;  (aXlXiv)  re- 
designated as  (aXlXili);  (a)(3) 
amended 
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TITLE  46  Chapter  ll-Con. 

221.15  (c)(4)(i)  amended 6881 

221.17  Amended 6881 

221.19  Amended 6881 

221.21—221.37    (Subpart    C)    Re- 
moved   6881 

221.61  Note  amended 6881 

360  Removed 28912 

382  Revised 3828 

383  Removed  ..„ 6164« 

Chapter  III— Coast  Guard  (Great 
Lakes  Pilotage).  Department  of 
Transportation  (Parts  400—499) 

401    Transferred    from    33    CFR 
Part  404;  authority  citation 

revised 35139 

Technical  correction .....37943 

401.110  (a)(2)  and  (9)  revised 36139 

401.210  (a)(4),    (7).    (8)    and    (b) 
amended 35140 

401.211  (a)(1),  (b)  and  (e)  amended 
35140 

Corrected 35140 

401.220  (b)  amended 35140 

401.230  (b)  amended 35139 

(c),  (d)  and  (e)  amended 35140 

401.240  (a),  (b)  and  (d)  amended 

35140 

401.250  (d)  revised 35139 

(c)  amended 35140 

401.320    (b),    (d)(2).    (3)    and    (4) 

amended 35140 

401.330  (a)  amended 35140 

401.335  (a)(1)  amended 35140 

401.340  (a)  and  (c)  amended 35140 

401.400  (c)  amended 35140 

401.405  Introductory  text  amend- 
ed  35140 

401.410  Introductory  text  amend- 
ed  35140 

401.420  (a)  amended ; 36140 

401.425  Amended 35140 

401.428  Amended 35140 

Corrected 36992 

401.431  (e)  amended 35139 

(a),  (f)  and  (gr)  amended 35140 

401.451  (aXD  amended 36140 

401.510  (b)(5)  amended 35139 

(b)(2)  and  (3)  introductory  text 

amended 35140 

401.600  (a)  and  (b)  amended 35140 

401.615  (b)  amended 35140 

401.620  (a)  and  (b)  amended 36140 

401.645  Amended ....35140 

401.650  Amended 36140 


401.700  (b)  amended 35140 

401.710  (d),  (e)  and  (gr)  amended 

36140 

401.720  (b)  amended 36140 

402  Transferred  from  33  CFR 
Part  405;  authority  citation 
revised 35139 

Technical  correction 37943 

402.100  Amended 35140 

Corrected 35140 

402.210  (a)  amended 35140 

Corrected 35140 

402.320     (a)     introductory     text 

amended 35140 

Corrected 35140 

403  Transferred  from  33  CFR 
Part  406;  authority  citation 
revised 35139 

403.100  Amended 35140 

403.120  (b)  amended 35140 

403.400  (c)  amended 35140 

404  Transferred  from  33  CFR 
Part  407 35139 

Authority  citation  revised 35140 

404.1  (a)  and  (b)  amended 35140 

404.10  (a)  amended 35140 

404  Appendixes  A  and  C  amended 

35140 

Ctiapter  IV— Federal  Maritime 
Commission  (Parts  500-599) 

502.51  Amended;  eff.  11-2-98 50535 

502.62  (f)  revised;  eff.  11-2-98 50535 

502.68  (a)(3)  revised;  eff.  11-2-98 
50535 

502.69  (b)  revised;  eff.  11-2-98 :..50536 

502.182  Revised;  eff.  11-2-98 50535 

502.404  (a)  amended;  eff.  11-2-98 

50535 

503  Authority  citation  revised 50536 

603.41  (b)(1)  removed;  (b)(2)  and 
(3)  redesigmated  as  (b)(1)  and 

(2);  eff.  11-2-98 50535 

505.43  (a)(8)  and  (c)(2)  amended; 
(c)(l)(i),  (ii).  (c)(3)(ii).  (iii), 
(4),  (e)  and  (g)  revised;  (d).  (f) 
and  (h)  removed;  new  (e)  and 
(g)  redesignated  as  (d)  and 
(e);  (c)(3)(iv)  added;  eff.  11-2- 


.50535 


503.63  (b)  introductory  text  and 
(c)  introductory  text  revised; 
eff.  11-2-98 60535 

603.65    (b)(1)    introductory    text 

and  (2)  revised;  eff.  11-2-98 60535 
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503.67  (b)(1)  revised;  eff.  11-2-98 
503.69  (b)(2)  reviTOd;  eff.  ii-2^" 


.50536 

50536 

510.12  (b)  revised;  eff.  11-^-98 50536 

510.14  (b)  amended;  eff.  11-2-98 50536 

510.19  (e)  revised;  eff.  11-2-98 50536 

510.26  Added;  eff.  11-2-98 50536 

514.7  (g)(1)  revised 63463 

(k)(2)    introductory    text    re- 
vised; eff.  11-2-98 50536 

514.21  (bXl).  (2)(i)  througrh  (iv). 
(c).  (eXl).  (f).  (g).  (i).  (j)(l). 
(k)  and  (m)  revised;  (1)  re- 
moved; (m)  redesignated  as 
(1);  new  (m)  added;  eff.  11-2- 

98 50536 

540.4  (a)  and  (b)  amended;  eff.  11- 

,      2-98 50637 

540.23  (a)  and  (b)  amended;  eff. 

11-2-98 50537 

572.401  (f)  revised;  eff.  11-2-98 50637 

585.402  Revised;  eff.  11-2-98 50537 

586  Petition  denial 54396 

586.2  Suspended 61649 

587.3  (a)(2)  revised;  eff.  11-2-98 50538 

588.4  (a)  revised;  eff.  11-2-98 50538 

Proposed  Rules: 

1—199  (Ch.  I) 5767.  9916.  26756 

1 26566 

5 16731.  27700 

10 55548.  60122. 61585 

3070.  16024.  19580.  26566 

12 16024.19580 

15 55548, 60122 

2939.3070 

25 52057 

9980 

27 .'.."".'.52667,"'«b939 

9980.  31958 

28 38141 

32 52057 


197 34840.  50648 

249 47217.  49161.  50649 

298 7744,40690 

502 35896 

503 35896.  39263.  40887 

510 35896 

514 .35896.  37088.  42801 

540 


572. 
585. 
587. 
588.. 


.35896 
.35896 
.35896 
.35896 
.35896 


TITLE 
47-TELECOMMUNICATION 
Chapter  l-FedefcH  Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Order „ 56111 

Order 42275.45956 

0.31  (J)  amended;  eff.  10-5-98 36506 

(j)  revised 37499 

0.231  (i)  revised 24124 

0,291  (d)  revised lOK 

0.311   (i)  existing   text   redesig- 
nated as  (IXl);  (iK2)  added 29658 

0.314  (e)(1)  and  0)  revised 29658 

0.401  (aXlXiii)  added 24124 

(aX2)  amended;  eff.  10-^98 36596 

0.406  (bX3)  amended;  eff.  10-5-98 


0.408  Revised  (OMB  numbers) 52257 

0.433  Removed;  eff.  10-6-98 36596 

0.441  Revised 51797 

0.443  Re  vised 51797 

0.453  Introductory  text  revised 51797 

(k)  amended;  eff.  10-5-98 36566 

0.455  Introductory  text  revised 51797 

(e)(3)  amended;  eff.  10-^98 

0.457  (dXlXii)  amended;  eff.  10-5- 

98 36696 

(d)  revised;  eff.  11-20-98 !!."!..".44167 

0.459  (b).  (d)  and  (e)  revised;  eff. 

11-20-98 44167 

0.460  (a)  revised 51797 

0.461  (a),  (h)  and  (i)  redesignated 
as  (aXl).  (i)  and  (J);  (aX2)  and 
new  (h)  added;  (dXD.  (3).  (g) 
introductory  text.  (3).  con- 
cluding text,  new  (iXD.  (j), 
(k)  introductory  text  and  (3) 

revised 51797 

Corrected 25778 

(IXD  correctly  designated 25779 

(dX3)  revised;  eff.  11-20-98 44168 

0.467  (aXl)  table  and  (2)  revised 

8140 

1  Deadline  establishment 2170 

Order 10153.42734 

Petitions 24126 

Technical  correction... 45740 

1.4  (f)  and  (h)  introductory  text 

revised 24124 

1.46  (b)  and  (c)  revised .....24124 

1.47  (b)  and  (d)  revised;  (h)  added 
1085 

(d)  re  vised 24126 

1.49  (a)  revised;  (f)  added 24125 


Note: 
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CHANGES  OCTOBER  1,  1997  THROUGH  SEPTEMBER  30,  1998 


TITLE  47  Chapter  l-Con. 

1.51  (e)  revised 24125 

1.52  Revised 24125 

1.65  (a)  and  (b)  revised:  eff.  11-10- 

98 48622 

1.77  (g)  amended:  eff.  10-5-98 36596 

1.80  (b)(4)  note  amended 26992 

1.115  (eK4)  added  (effective  date 

pending) 41446 

1.401  (b)  revised 24125 

1.403  Revised 24125 

1.419  (d)  and  (e)  added 24125 

1.429  (d)  through  (h)  revised 24126 

1.720  Introductory  text  and  (h) 
revised:  (j)  added 1035 

Introductory  text  revised:  eff. 
10-5-98 41446 

1.721  (aK5)  through  (8)  revised: 
(a)(9)  through  (14).  (c)  and  (d) 
added 1035 

Heading  and  (a)  introductory 
text  revised;  (e)  added  (effec- 
tive date  pending) 41446 

1.722  Revised 1096 

1.724  (a),  (b)  and  (c)  revised:  (f) 
through  (j)  added 1087 

(a)  revised:  (k)  added  (effective 
date  pending) 41446 

1.725  Revised 1037 

1.726  Revised 1037 

(a)  revised:  (g)  added  (effective 

date  pending) 41447 

1.727  (b)  thorugh  (e)  revised:  (g) 

and  (h)  added 1038 

(a)  revised;  eff.  10-5-98 41447 

1.729  Revised 1038 

(a)  revised:  (i)  added  (effective 

date  pending).. 41447 

1.730  Removed 1039 

Revised  (effective  date  pend- 
ing)  41448 

1.731  Heading  and  (a)  revised 1089 

1.732  (a)  through  (d)  and  (f)  re- 
vised: (h)  added 1089 

1.733  (a)  introductory  text.  (2). 
(4).  (5).  (6)  and  (b)  through  (e) 
revised:  (f),  (g)  and  (h)  added 
1089 

(a)  introductory  text  and  (b) 
revised:  (i)  added  (effective 
date  pending) 41449 

1.734  (c)  revised:  (d)  added 1040 

1.735  (b).  (d).  (e)  and  (f)  revised 
1040 

1.736  Added 1041 

1.767  Regulation  at  60  FR  15726 

eff.  6-13-96 ~ 51378 


1.1102  Revised : 42735 

1.1103  Amended 29658 

Revised;  eff.  10-5-98 36696 

Revised 42743 

1.1104  Revised «!744 

Corrected 45910 

1.1106  Table  amended 1041 

Revised 42747 

1.1106  Revised 42748 

1.1107  Revised : 42749 

1.1152  Revised 35867 

1.1153  Revised 35868 

1.1154  Revised 35858 

Corrected 38881 

1.1155  Revised 35859 

1.1156  Revised 35860 

1.1157  (d)  added 59825 

1.1159  (e)  addedf 59825 

1.1162  (c)(1)  anc(  (2)  added 59825 

1.1206  (b)(1)  and  (2)  revised 24126 

1.1307    (b)(4)    introductory    text 

correctly  revised .41448 

1.1402  (c)  revised:  (i)  through  (m) 
added 12024 

1.1403  Heading  revised;  (e)  added 
(effective  date  pending) 12025 

1.1404  (gK12)  and  (h)  through  (k) 
redesignated  as  (g)(13)  and 
(k)  through  (n);  new  (gX12). 
(h).  (i)  and  (j)  added  (effec- 
tive date  pending) 12025 

1.1409  (e)  revised;  (f)  added  (effec- 
tive date  pending) ...12025 

1.1417  Added  (effective  date  pend- 
ing)  .12026 

1.1418  Added  (effective  date  pend- 
ing)  ....12026 

1.1601  (a)  removed:  eff.  11-10-98 

48622 

1.1604  (a)  revised:  eff.  11-10-98 48622 

1.2101  Revised 2340 

1.2102  (a)  and  (b)  revised;  note 
added 2340 

(a)(10)  added;  (b)(4)  introduc- 
tory text  revised 6108 

Correctly  revised 10780 

1.2103  (a)  revised:  (d)  added 2341 

1.2104  (d)  and  (g)  revised 2341 

1.2105  Revised 2341 

(a)(2)(x)  correctly  added 29968 

(a)(2)(xl)  added;  eff.  11-23-98 60799 

1.2107  (b)  and  (c)  revised 2342 

(c)  corrected 12659 

1.2108  (b)  and  (c)  revised 2343 

1.2109  (a),  (b)  and  (c)  revised 2343 

1.2110  (e)(4)(i)  revised 55J56 
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Revised 2343 

(f)(2)  corrected 12659 

(f)(4Xli).  (ill)  and  (iv)  revised 
17122 

1.2111  (c)   and   (d)   revised;    (e) 
added 2346 

1.2112  Added 2347 

1.2113  Added 2348 

2.106  Table  amended 6674,  42278 

Table  amended:  eff.  11-23-88 50S39 

2.803  (e)(3)  revised 31646 

(a)(1)  revised;  eff.  10-5-98 36597 

2.901  (a)  and  (b)  amended;  eff.  10- 

6-98 36597 

2.904  Removed:  eft.  10-5-96 36597 

2.905  Removed:  eff.  10-5-98 36597 

2.907  (a)  revised;  eff.  10-5-98 36697 

2.911  (g)  added;  eff.  10-5-98 36596 

2.913  (b)  revised;  (c)  added;  eff. 

10-5-98 36598 

2.915  (a)  Introductory  text  and 

(c)  revised;  eff.  10-5-98 36598 

2.924  Amended:  eff.  10-5-98 36598 

2.929  Revised;  eff.  10-5-98 36598 

2.931  Revised:  eff.  10-5-98 36568 

2.932  Revised:  eff.  10-5-98 36568 

2.933  Revised;  eff.  10-5-98 38598 

2.934  Removed;  eff.  10-5-98 36599 

2.935  Removed;  eff.  10-5-98 

2.938  (c)  revised;  eff.  10-6-98 

2.943  (a)  amended;  eff.  10-5-86 36599 

2.946  Revised:  eff.  10-5-98 36599 

2.948  (aK2)  amended;  eff.  10-&-9e 

36569 

2.971  Undesignated  center  head- 
ing and  section  removed;  eff. 

10-5-98 36599 

2.973  Removed;  eff.  10-5-98 36699 

2.975  Removed;  eff.  10-&-98 36599 

2.977  Removed;  eff.  10-6-98 36599 

2.981  Undesignated  center  head- 
ing and  section  removed;  eff. 

10-6-98 36599 

2.983  Removed:  eff.  10-6-98 36589 

2.985  Redesignated  as  2.1046;  eff. 

10-6-98.. 36599 

2.987  Redesignated  as  2.1047;  eff. 

10-5-98 36599 

2.969  Redesignated  as  2.1049;  eff. 

10-5-98 36599 

2.991  Redesignated  as  2.1051;  eff. 

10-5-98 36599 

2.993  Redesignated  as  2.1053;  eff. 

10-5-98 36599 

2.995  Redesignated  as  2.1055J  eff. 

10-5-98 36S69 


2.997  Redesignated  as  2.1057;  eff. 

10-6-98 36599 

2.999  Removed;  eff.  10-5-98 36599 

2.1001  Removed:  eff.  10-5-98 36599 

2.1005  Removed:  eff.  10-5-98 36599 

2.1033  Revised:  eff.  10-5-98 36599 

(bX12)  and  (13)  added;  eff.  In 

part  10-5-98 42278 

2.1041  Revised;  eff.  10-6-98 36600 

2.1043  Revised;  eff.  10-6-98 36600 

2.1046  Redesignated  fW>m   2.985; 

(a)  amended;  eff.  10-5-98 36599 

2.1047  Redesignated  ftom  2.987; 

(c)  amended:  eff.  10-5-98 36599 

2.1049  Redesignated  ft-om  2.989; 

eff.  10-6-98 36599 

2.1051   Redesignated  firom  2.991; 

amended;  eff.  10-6-98 36599 

2.1053  Redesignated  f^om  2.993; 

amended:  eff.  10-6-98 36599 

2.1055  Redesignated  firom  2.995; 

eff.  10-5-98 36569 

2.1057  Redesignated  trom  2.997; 

(a)  amended;  eff.  10-5-98 36S99 

2.1060  Added;  eff.  10-5-98 36601 

2.1204  (a)(3)  and  (4)  revised 31646 

5.70  Added 55629 

5.108  (a)  amended;  eff.  10-6-96 36602 

5.109  Revised:  eff.  10-6-98 36602 

11.11  Revised 29662 

11.13  Revised 

11.15  Revised 

11.17  Introductory  text  amended 

29663 

11.19  Revised 29663 

11.21  Introductory  text  amended; 

(a)  re  vised 29663 

11.31  (b)  and  (c)  amended 29663 

11.35  Revised 29664 

11.41  Re  vised 29664 

11.46  Amended 29664 

11.51  (e)  through  (1)  redesignated 
as  (f)  through  (m);  new  (e) 
added:  (b)  and  (0  through 
(m)  revised 

11.52  (a)  amended;  (b).  (c).  (d)(1), 
(2)  and  (e)  Introductory  text 
revised 

11.53  (aX2)  revised 

11.54  (b)(8)  through  (14)  redesig- 
nated as  (bK9)  through  (IS); 
new  (bK8)  added;  (b)  intro- 
ductory text,  new  (11),  new 
(12),  new  (15).  (c)  and  (d)  re- 
vised  ; , 


.29664 
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CHANGES  OCTOBER  1.  1997  THROUGH  SEPTEMBER  30.  1998 


TITLE  47  Chapter  I— Con. 

(b)(8)  correctly  added;  (b)  In- 
troductory text,  new  (11). 
new  (12),  new  (15),  (c)  and  (d) 

correctly  revised 38035 

11.55  (a)  amended:  (c)  introduc- 
tory text.  (4)  and  (7)  revised 


.29666 


11.61  (a)(l)(iii)  redesignated  as 
(a)(l)(v):  new  (a)(l)(iii),  (iv). 
(2Xli)(C).  (D).  (E)  and  (v) 
added;  (a)(l)(ii).  new  (v). 
(2XiiXB).  (6)  and  (b)  revised 


15.17  (a)  revised 40835 

15.19     (a)     Introductory      text 

amended;  eff.  10-5-98 36602 

15.25  (b)  introductory  text.   (2) 

and  (c)  amended;  eff.  10-5-98 


15.31  (b)  and  (f)(3)  amended;  eff. 

10-5-98 36602 

(f)(1)  revised 42278 

15.33  (a)(3)  revised 42278 

15.35  (c)  amended;  eff.  10-5-98 36602 

(b)  and  (c)  revised 42279 

15.101  (a)  and  (b)  revised;  eff.  10- 

5-98 36602 

15.120  Added 20133 

15.205  (dX5)  added 5M68 

15.209  (gr)  revised 5865e 

15.214  (a)  amended:  eff.  10-6-98 36603 

15.242  Added 58468 

15.253  (c)  revised 42279 

15.255  Revised 42279 

15.401  Revised 40835 

15.403  Revised 40835 

15.405  Revised 40835 

15.407  Revised 40836 

18.203  (a)  revised;  eff.  10-5-98 .....36603 

18.205  Removed;  eff.  10-5-98 36603 

18.207  (a)  amended:  eff.  10-5-98 36608 

18.209  Revised;  eff.  10-5-98 36608 

18.212  Added:  eff.  10-5-98 36608 

20  Authority  citation  amended 

43040 

20.3  Amended 2637 

20.9  (b)  Introductory  text  and  (1) 

revised 40062 

20.15  (c)  and  (d)  revised 43040 

20.18  Revised 2637 

20.20  Added 63871 

21.42  (cXlXD  amended;  eff.  10-5- 

98 36603 

(cXlXD  corrected 49870 

21.113  Heading  revised;  (d)  added 

55530 


21.120  (a),  (b)  and  (c)  amended: 

eff.  10-6-98 36603 

21.907  (c)  and  (d)  amended;  eff. 

10-5-98 3660Q 

21.940  Added 29668 

21.959  (a)(2)  revised 2348 

21.960  (b)(4)  and  (dXD  revised 2348 

22  Authority  citation  revised 20838 

22.99  Amended;  eff.  10-5-98 36603 

22.137   (a)(1)  and  (2)  added;   (b) 

amended 10844 

22.369  Heading  revised:  (d)  added 

55630 

(dXD.  (2)  and  (3)  revised 41202 

22.377  (c)  removed;  (d)  redesig- 
nated as  (c);  heading,  intro- 
ductory text,  (a),  (b)  and  new 

(c)  amended;  eff.  10-5-98 36603 

22.379  (a)  amended:  eff.  10-5-98 36603 

22.903  Revised 63872 

Removed 20838 

23.20  (f)  added 55530 

24  Deadline  establishment 2170 

Order 10153 

24.18  Added 65531 

Revised 41203 

24.51  (b)  removed;  (c)  and  (d)  re- 
designated as  (b)  and  (c);  (a), 
new  (b)  and  new  (c)  amended: 

eff.  10-5-98 36604 

24.304  (a)(2)  revised .2348 

24.309  (b)  and  (f)  revised 2348 

24.439  (a)(3)  added 10844 

24.703  Removed:  eff.  11-23-98 50799 

24.704  (a)(2)  revised 2349 

Revised:  eff.  11-23-98 50799 

24.705  Removed;  eff.  11-23-98 50799 

24.706  (a)  revised;  eff.  11-23-98 50799 

24.707  Removed;  eff.  11-23-98 50799 

24.709  (b)(9)  added .....55366 

(bX9)  revised 17122 

(aX4)  and  (5)  added;  (b)(9)(l) 
and  (e)  revised;  eff.  11-23-98 
50799 

24.711  (b)  and  (c)  revised 2349 

(aXD  and  (2)  revised;  eff.  11-23- 

98 50799 

24.712  (b)  revised... 2349 

(c)  correctly  designated  as  (b) 

12659 

Revised;  eff.  11-23-98 .....50799 

24.716  (c)  and  (d)  revised 2349 

(aXD  and  (2)  revised;  eft.  11-23- 

98 60799 

24.717  (c)  revised ; 2349 

Revised;  eff.  11-23-96 50800 
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24.822  Removed;  eff.  11-23-98 50600 

24.839  (a)(1)  and  (2)  added 10344 

25.113  (b)  amended  (efTective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.115  (c)  amended  (effective  date 

pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.130  (d)  amended  (effective  date 
pending) 64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.131  (b)  and  (j)  revised  (effec- 
tive date  pending) 64172 

Regulation  at  62  FR  64172  eff. 

2-9-98 6497 

25.137  Added  (effective  date  pend- 
ing)  64172 

Regulation  at  62  FR  64172  eff. 
2-9-98 6497 

25.142  (d)  and  (e)  added 9929S 

25.143  Corrected .51378 

25.145  Added  (OMB  number  pend- 
ing)  61456 

25.201  Amended 59296 

25.203  (i)  added 55631 

25.204  (g)  added 61457 

25.210  (b)  and  (c)  through  (J)  re- 
designated as  (c)  and  (e) 
through  (1);  new  (b)  and  new 

(d)  added 61457 

25.212  (c)  correctly  revised 51378 

25.259  Added 59296 

25.260  Added 59296 

26.51  Revised;  eff.  10-6-98 36604 

26.105  Added 55631 

Revised 41208 

27.62  Added - 56632 

Revised 41208 

27.203  (b)  revised 2349 

27.209  (d)  revised 2349 

27.324  (a)(3)  added;  (bK3)  revised 

10844 

36  PoUcy  statement 42753 

36.125  (a)(6)  revised 2124 

36.601  (c)  revised 2124 

36.612  (a)  introductory  text  re- 
vised  2124 

36.613  (a)  introductory  text 
amended 2124 

36.621  (a)(1)  and  (4)  introductory 
text  amended:  (aX2).  (3), 
(4Kil)(A)  and  (C)  revised 2124 


36.622  (a)  Introductory  text  and 
(b)  introductory  text  revised 


.2125 


36.631  (a)  through  (d)  revised 2126 

42.10  Removed .69604 

42.11  (a)  revised;  (c)  removed 59604 

43  Technical  correction 24120 

43.51  Regulation  at  61  FR  59200 

eff.  10-1-97 A1378 

(d)  revised .64751 

43.61   (c)   added   (effective   date 

pending) 64752 

Regulation  at  62  FR  64752  eff. 

2-9-98;  corrected 5743 

Regulation  at  62  FR  45761  eff. 

1-23-98 8578 

61  Order 46134 

52  Order 55762 

Waiver 64759 

52.7  (b)  revised;  it)  added 55180 

52.11  (c)  and  (g)  revised;  (h)  and 

(1)  added A5180 

52.12  Added .55180 

62.13  (b)  revised;  (c)  through  (g) 
added .55181 

52.15  (d)  and  (e)  added 56182 

52.16  Added 56183 

52.32  Added  (OMB  number  pend- 
ing)  35160 

52.33  Added  (OMB  number  pend- 
ing)  35161 

53.207  Amended 34604 

54  Agency  practice  and  proce- 
dure rules 162 

Policy  statement 42783 

Clarification 48634 

64.101  (a)  introductory  text  and 

(b)  revised:  (aXD  amended 2125 

(a)(1)  corrected 33586 

54.201  Heading  revised:  (aX2)  and 
(3)  redesignated  as  (a)(3)  and 

(4);  new  (aX2)  added 2128 

54.301  Revised .2126 

(cX6)  and  (dX4)  correctly  re- 
vised; (CX6).  (d)  heading,  in- 
troductory text.  (1)  and  (3) 

corrected 33586 

64.303  Revised 2128 

(bXD  correctly  revised 33686 

64.307  (a)(4)  revised 2128 

64.400  (a)  and  (d)  revised 2128 

64.401  (d)  amended .2128 

64.403  (d)  added 2128 

54.500  Revised 2128 

54.501  Heading.  (bXD.  (cXD  and 

(d)  revised 2129 
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TITLE  47  Chapter  l-Con. 

54.502  Revised 2129 

54.503  Revised 2129 

54.504  Heading,  (a),  (b)  heading, 
(1),  (2)  introductory  text  and 
(V)  revised;  (b)(3)  and  (c)  re- 
designated as  (b)(4)  and  (d); 
new  (b)(3)  and  new  (c)  added; 

new  (b)(4)  amended 2129 

64.505  (b)(4)  and  (f)  added;  (d)  re- 
moved   2130 

54.506  Added i 2130 

54.507  (c)  amended 56120 

(e)     and     (f)     revised;     (g)(4) 

amended 2130 

(a)  amended .'. 3832 

(g)(4)  amended 27857 

(a)  and  (b)  revised 43097 

(a)  and  (b)  correctly  revised; 
(g)  introductory  text  and  (1) 
through  (4)  correctly  redes- 
ignated as  (g)(2)  introduc- 
tory text  and  (1)  through 
(vl);  new  (g)  introductory 
text  and  (1)  correctly  added 

45958 

54.511    (b)   and    (c)   revised;    (d) 

added 2130 

(c)(1)  Introductory  text,  (1)  and 
(11)  corrected 33586 

(d)  re  vised 43097 

54.517  (a)  revised 2131 

54.518  Added 2131 

Heading  corrected 33586 

54.519  Added 2131 

(aX3)  corrected 33586 

54.603  Heading,   (b)(1)  Introduc- 
tory text,  (2)  and  (3)  revised 
2131 

54.604  Added 2131 

(a)  and  (c)  corrected 33586 

54.605  (d)  revised;  (e)  added 2131 

54.609  (a)  revised;  (c)  added 2131 

54.619  (b)  and  (d)  revised 2132 

54.623  (c)  amended S6120 

(e)  revised 2132 

(a)  amended 3832 

(a)  revised;  (f)  added 43097 

54.625  Added 2132 

54.703  (b)  and  (c)  amended 2132 

(b)  and  (c)  corrected 33586 

54.705  Revised 2132 

54.709  (a)(4)  revised;  (a)(5)  added 

65038 

(a)  introductory  text  and  (3) 

revised 2132 

(a)(3)  revised 43098 


61.13—61.17  Undesignated  center 
heading  and  sections  added 
35540 

61.20  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

Revised 59604 

61.21  Regulation  at  60  FR  15726 

eff.  6-13-96 51378 

61.22  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

61.52  (c)  revised 35541 

61.58  (e)(1)  and  (2)  correctly  re- 
designated as  (f)(1)  and  (2); 
(e)  reinstated;  CFR  correc- 
tion  13133 

61.72  (a)  introductory  text  re- 
vised  59604 

63.01  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.02  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.05  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

63.10  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64752 

Regulation  at  62  FR  64752  eff. 
2-9-98 5743 

63.11  Regulation  at  60  FR  15727 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.12  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)..  ..64753 

Regulation  at  62  FR  64753  eff. 
2-9-98 5743 

63.13  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.14  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 

Revised  (effective  date  pend- 
ing)  64754 

Regulation  at  62  FR  64754  eff. 
2-9-98 5743 

63.15  Regulation  at  60  FR  15728 

eff.  6-13-96 51378 
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63.17  Regrulation  at  60  FR  15728 

eff.  6-13-96 51378 

(b)     revised     (effective     date 

pending) 64754 

Regrulation  at  62  FR  64754  eCf. 

2-9-98 5743 

63.18  Regulation  at  60  FR  15729 

eff.  6-13-96 51375 

(e).  (h)  and  (i)  revised:  (k) 
added  (elective  date  pend- 
ing)  64755 

Regulation  at  62  FR  64755  eff. 

2-9-98 5743 

(e)(4)(ii)(A)  corrected 24121 

63.19  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.20  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

63.21  Regulation  at  60  FR  15732 

eff.  6-13-96 51378 

(a)  revised:  (e)  redesignated  as 
(h):  new  (e),  (f)  and  (g)  added 

(effective  date  pending) 64758 

Regulation  at  62  FR  64758  eff. 

2-9-98 5743 

63.100  (b),  (c).  (d),  (e)  introduc- 
tory text  and  (h)  amended 37499 

64  Order 55762 

Waiver 58686,  60034. 64759 

Authority  citation  revised 64758 

Authority  citation  revised 20338. 

43041 

Technical  correction 24120 

Comment  request 36191 

Waiver 37069 

Order 45134 

64.702  (d)(3)  removed 20838 

64.703  (a)(2)  and  (3Xiii)  amended: 
(aK4)  added:  eff.  10-1-99 11617 

(bX2)  amended 43041 

64.704  (e)  added 43041 

64.705  (c)  added :....43041 

64.708  (d)  through  (h)  and  (i)  re- 
designated as  (f)  through  (j) 
and  (1):  new  (d).  new  (e)  and 

new  (k)  added 43041 

64.709  Added ...11617 

(eX2)  correctly  added 15316 

64.710  Added:  eff.  10-1-99 11617 

64.1001  (b).  (c)  and  (d)  revised  (ef- 
fective date  pending  in  part) 
64758 

64.1002  Revised  (effective  date 
pending) 64758 

64.1150  Regulation  at  62  FR  43481 

eff.  3-23-98 13798 


64.1300  (c)  and  (d)  revised 58666 

64.1903  (c)  sUyed 16896 

64.2001—64.2009       (Subpart       U) 

Added „.a0838 

68  Order 46134 

68.2  (1X1)  and  (2)  corrected 54790 

(aX3),    (d)    introductory    text 

and  (j)  revised:  (dX4)  added 

61664 

(jX3)  correctly  designated:  (d) 
introductory  text  and  (jX3) 
corrected 25170 

68.3  Amended 61664 

Corrected 25170.  25171.  25172.  25173 

68.222  Removed 61664 

68.300  Revised 61664 

68.302  Revised 61664 

(bXD  note.  (2)  notes,  (cXD 
note.  (2Xiii)  and  illustrations 

corrected 25173 

68.304  Revised 61667 

68.306  Revised 61667 

(e)  correctly  revised:  illustra- 
tion corrected 26173 

68.308  Revised .61671 

Table  and  note  corrected: 
(bX6Xi)  and  (ii)  correctly  re- 
vised  25173 

(bX7XiiXC)  and  (eXlXU)  cor- 
rectly added;  (eXl)(i)  cor- 
rectly designated;  (eX2Xii) 
table  correctly  transferred 
to  (eX2Xi);  (eXlXi)  table, 
new  (2Xi)  table.  (fX3). 
(hXlXii)  table  and  (iii)  cor- 
rected; second  (d)  through  (f) 

correctly  removed 25174 

68.310  Revised 61682 

(b)  table  correctly  revised 25174 

(a)(1).  (b)  introductory  text 
table.  (5).  Uble  and  illustra- 
tions corrected 25175 

68.312  Revised .61689 

68.314  Revised .61690 

68.316  Heading  revised 61691 

68.317  Heading  revised .61691 

68.318  Revised A1691 

69  Waiver 4S6120 

Clarification  and  waiver... 20334.  26496. 

26497 

Policy  sUtement 42768 

Clarification 48634 

69.4  (a)  revised:  (h)(6)  removed 56132 

69.111  (c)  revised J6132 

69.124  Correctly  revised .66030 
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TITLE  47  Chaptor  l-Con. 

69.163  (cKD.  (d)  introductory 
text,  (1)  Introductory  text, 
(i).  (2)  introductory  text  and 

(i)  revised;  (g)  added 56132 

(h)  added 2132 

Corrected 49870 

69.155  (c)  revised ....56133 

69.307  (c)  revised;  (d)  added 65622 

69.612  (a)(3)  amended 2133 

69.616  (d)  amended 2133 

69.619  (b)  revised 2133 

69.620  (a)  revised 43098 

73  Actions  on  petitions 61692 

Actions  on  petitions 165,  3832,  3833, 

8578. 10345,  13347,  17736,  24970, 
26992,  28486,  44170,  45012 

Application  for  review 5744 

Policy  statement 11376 

Authority  citation  revised 48622 

73.45  (c)  introductory  text  and 

(2)  re  vised 33875 

73.53  (a),   (b)  introductory  text 
and  (10)  revised;  eff.  10-^98 
36604 

73.54  (d)  introductory  text  re- 
vised  33876 

73.58  (f)  revised 33876 

73.68  (b)  and  (d)(1)  revised... 33876 

73.69  (c)  and  (d)(5)  revised 33876 

73.151  (a)  introductory  text  and 

(1)  introductory  text  revised 

33876 

73.202  (b)  table  amended 51799, 51800, 

53973,  54791.  55763,  59605,  63674, 

63675,  65764-65767,  66030, 66031, 

66295,  66530, 66826 

(b)  table  amended 164, 165, 

2350—2362,  3832—3835,  4195,  4398, 

5464.  5744,  6077—6079,  7308. 

8579—8581, 10346,  11378—11380. 

12412,  12413,  13545.  13546. 17123, 

17124,  18843, 19663,  23226,  24454, 

.    26993,27212,27498,27499,27868, 

27859,  30144,  30145,  32981.  34604, 

36192,  36193,  38757.  40189,  40374, 

41735,  42281,  43099,  44584.  45012, 

45182,  45183 

Regulation    at    63    FR    23226 

withdrawn ...29668 

(b)  table  amended;  eff.  10-19-98 

49291 

(b)  Uble  amended;  eff.  10-26-98 


Corrected 49870 

(b)  table  amended;  eff.  11-2-98 
50995 


73.213  (a)  introductory  text  re- 
vised  33876 

73.258  (d)  revised 33876 

73.312  (b)  revised 33877 

73.313  (cX2)  and  (d)(2)  revised 33877 

73.503  Amended , 33877 

73.661  (c)  and  (d)  revised 33877 

73.606  (b)  table  amended 6079 

73.622  (b)  through  (h)  revised 13552 

73.623  (c)  through  (f)  revised 13552 

73.624  (c)  revised 16784 

73.625  (c)(5)  added.. ..„ 13562 

73.682  (a)(22)(i)  and  (24)(iiI)(A)  re- 
vised  20134 

73.1010  (a)(8)  added;  eff.  11-10-98 


73.1030  (a)  redesignated  as  (a)(1); 

(aX2)  added .55532 

73.1125    Revised   (effective    date 

pending) 49497 

73.1202  Removed  (effective  date 

pending) 49501 

73.1360  (g)  revised 33877 

73.1560  (d)  revised 33877 

73.1660  Revised;  eff.  10-5-98 36604 

73.1666  (c)  revised;  eff.  10-5-98 36604 

73.1680  (b)  Introductory  text  re- 
vised  338^8 

73.1750  Revised 33878 

73.3500  Table  amended;  eff.  11-10- 

98 48623 

73.3522  Revised;  eff.  11-10-98 48623 

73.3525  (c)   and   (d)  revised;    (1) 
added;  eff.  11-10-98 48624 

73.3526  Revised    (effective    date 
pending) 49497 

73.3527  Revised    (effective    date 
pending) 49499 

73.3642  (b)  revised 33878 

73.3644  (b)  introductory  text  re- 
vised  33878 

73.3649  Revised 33878 

73.3664  Revised;  eff.  11-10-98 48624 

73.3668  Revised;  eff.  11-10-98 48624 

73.3571  Revised;  eff.  11-1(^98 48625 

73.3672  (a)(2)  revised 13562 

Revised;  eff.  11-10-96 48626 

73.3573  Revised;  eff.  11-10-98 48627 

73.3612  Revised 16907 

73.3617  Added 33878 

73.6000—73.5009        (Subpart        I) 

Added;  eff.  11-10-98 48629 

73  Index  amended 33878 

74.24  (j)  added 55532 

74.32  Added 55537 
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74.451  Heading  revised;  (a) 
throuerh  (d)  and  (f)  amended; 

eff.  10-6-98 36604 

74.452  (b)  and  (d)  amended:  eff. 
10-5-98 36604 

74.462  (a)  and  (b)  table  amended; 

eff.  10-5-98 36604 

74.550  Revised:  eff.  10-5-98 36604 

74.632  (a)  amended;  eff.  10-5-98 36605 

74.651  (a)(1)  amended;  eff.  10-6-98 

36605 

74.655  Revised;  eff.  10-5-98 36605 

74.706  (d)  revised 13563 

74.734  (a)(4)  revised 33878 

74.750  (a),  (b),  (c)  introductory 
text,  (e)  introductory  text, 
(1)  through  (4)  and  (g) 
amended;  eff.  10-5-98 36605 

74.751  (c)  revised 33879 

(a)  and  (b)(1)  amended;  eff.  10- 

5-98 36605 

74.763  (b)  revised 33879 

74.784  (b)  revised 33879 

74.851  Heading  revised;  (a),  (b), 
(c),  (e)  and  (f)  amended:  eff. 
10-5-98 36605 

74.852  (a)  amended;  eff.  10-5-98 36605 

74.861  (b)  amended:  eff.  10^98 36605 

74.910  Amended;  eff.  11-10^8 48632 

74.911  (c)  revised;  (d)  removed: 

eff.  11-10-98. 48632 

74.912  Removed:  eff.  11-10-98 48632 

74.913  Removed:  eff.  11-10-98 48632 

74.938  Amended;  eff.  10-5-98 36605 

74.939  (J)  amended;  eff.  10-5-98 36605 

74.950  (f)  introductory  text 
amended:  eff.  10-5-98 36605 

74.951  (a)  amended:  eff.  10-6-98 36605 

74.952  Introductory  text  and  (a) 
redesignated  as  (a)  and  (b); 
new  (a)  and  (b)  amended;  eff. 
10-5-98 36605 

74.1231  (b)  introductory  text  re- 

Yjg0(} 33879 

74.1233  Rehired:  eff.ii-io.^ 48632 

74.1234  (aK4)  revised 33879 

74.1235  (c)  revised:  (dXD,  (2)  and 

(3)  added 33879 

(e)  amended:  eff.  10-6-98 36605 

74.1250  (a),  (b)  and  (c)  introduc- 
tory text  revised;  eff.  10-6-a8 
36606 

74.1251  (bX6)  revised .....33879 

(a)  and  (b)(1)  amended:  eff.  10- 

5-98 36606 

74.1290  Added 33879 


76  Reconsideration  petition 17333 

Authority  citation  revised 38094 

76.5  (mmK2)  revised;  (ntun)(3)  and 

(4)  added 61031 

(QQ)  revised 29667 

76.77  (a)  revised 16007 

76.503  Regulation  at  58  FR  60141 

eff.  8-13-98 37790 

76.613  Heading,  (b),  (c)  and  (d)  re- 
vised (effective  date  pending) 

61031 

Regulation  at  62  FR  61031  eff. 

3-13-98 15103 

76.620  Added 61031 

76.701  Regulation  at  62  FR  28373 

eff.  10-29-97 61034 

76.702  Regulation  at  62  FR  28373 

eff.  10-29-97 61034 

76.800  Added 61031 

76.802  (a)  and  (g)  revised;  (1) 
added  (effective  date  pend- 
ing)  61031 

Regulation  at  62  FR  61031  eff. 
3-13-98 15108 

76.804  Added  (effective  date  pend- 
ing)  61032 

Regulation  at  62  FR  61031  eff. 
3-13-98 15103 

76.805  Added 61033 

76.806  Added 61034 

76.922  Regulation  at  62  FR  15127 

eff.  9-4-97 52952 

(bX5)(l)  introductory  text  re- 
vised  53576 

76.934   (h)(5)(l)   and   (9)  revised: 

(hXll)  added 53576 

76.1003  (cX5)  and  (sX3)  added: 
(dXl).  (2).  (e)  and  (sXD  re- 
vised (effective  date  pending) 


.45740 


76.1200-76.1210  (Subpart  P) 
Added  (effective  date  pend- 
ing)  38094 

76.1204  Eff.  7-1-00 38004 

76.1502  (d)  existing  text  des- 
ignated as  (dX2):  (dXD  added 
; 319S4 

78.19  (c)  redesignated  as  (cXD: 

(c)(2)  added .55533 

(f)  added 55538 

78.107  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d):  new  (a)  intro- 
ductory text  and  (2)  intro- 
ductory text  revised;  eff.  10- 
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TITLE  47  Chapter  l-Con. 

Corrected 49870 

78  Index  amended;  eff.  10-5-98 36606 

80  Authority  citation  revised 40062 

80.3  (b)  revised 40062 

80.5  Amended 29658 

80.19  Amended 29658 

80.21  (f)  added 56633 

80.25  (b)  revised 40062 

80.29  (a)  table  amended;  eff.  10-5- 

98 36606 

80.43  Amended;  eff.  10-5-98 36606 

80.49  Re  vised 40062 

80.59  (a),  (d)  introductory  text, 
(1)  introductory  text  and  (v) 
revised;  (d)(2)  added;  (e)  re- 
moved  29658 

80.60  Added 40063 

80.70  (c)  added 40063 

80.101  (b)  amended 29659 

80.105  Revised 40063 

80.203  (a),  (d).  (f)  through  (1)  and 

(m)(2)  amended;  eff.  10-5-98 

36606 

80.205  (a)  Footnote  11  amended; 

eff.  10-5-98 36606 

80.207    (d)    Footnotes    2    and    5 

amended;  eff.  10-5-98 36606 

80.209  (a)  table  amended;  eff.  10- 

5-98 36606 

80.215  (e)(3)  Footnote  8  amended; 

eff.  10-5-98 36606 

80.221  (d)  amended;  eff.  10-5-98 36606 

80.251  (a)  and  (b)  amended;  eff. 

10-5-98 36606 

80.253  (a)  amended;  eff.  10-5-98 36606 

80.255    (a)    Footnotes    1    and    2 

amended;  eff.  10-5-98 36606 

80.259  (a)  introductory  text,  (1) 

and  (2)  amended;  eff.  10-5-98 

36606 

80.265  (b)(1)  table,  (c)(1)  table  and 

(e)(2)  amended;  eff.  10-5-98 36606 

80.267  (a)(1)  table  amended;  eff. 

10-5-98 36607 

80.271  (b)  through  (e)  amended; 

eff.  10-5-98 36607 

80.303  (b)  revised 40063 

80.371  (c)  introductory  text  re- 
vised; (c)(l)(i),  (il).  (iii),  (2), 

(3)  and  (4)  added 40063 

80.409    (b)(1)    introductory    text 

and  (fXD  revised 29659 

80.605  (b)  amended;  eff.  10-5-98 36607 

80.751  Revised 40065 

80.773  Revised , : 40065 


80.802  (a)  introductory  text  re- 
vised  29660 

80.812  Amended;  eff.  10-5-98 36607 

80.814  Amended;  eff.  10-5-98 36607 

80.818  (b)  revised 29660 

80.819  (a)  introductory  text  re- 
vised  29660 

80.822  Revised 29660 

80.829  (b)  amended;  eff.  10-5-98 36607 

80.831  (a)  amended;  eff.  10-5-98 36607 

80.833  (a)  amended;  eff.  10-5-98 36607 

80.836  (c)(3)(i)  amended;  eff.  10-5- 

98 36607 

80.851  Existing  text  designated 

as  (a);  (b)  added 29660 

80.856  Amended;  eff.  10-5-98 36607 

80.873  (dK3)  amended;  eff.  10-5-98 
36607 

80.874  (a)  amended;  eff.  10-5-98 36607 

80.903  Revised 29660 

80.911  (c)  amended;  eff.  10-5-98 36607 

80.1053  (c)  amended;  eff.  10-5-98 

36607 

80.1059  (e)  amended;  eff.  10^5-98 

36607 

80.1061  (c)  and  (d)  amended;  eff. 

10-5-98 36607 

80.1067  (a)  revised 29660 

80.1074  (b)  revised;  eff.  10-19-98 49872 

80.1103  (a),  (b)  and  (c)  amended; 

eff.  10-5-98 36607 

80.1251—80.1252       (Subpart       Y) 

Added 40065 

87.23  (a)  redesignated  as  (a)(1); 

(a)(2)  added 56634 

87.39  Amended;  eff.  10-5-98 36607 

87.131  Table  amended;  eff.  10-5-98 

36607 

87.133  (a)  table  amended;  eff.  10- 

5-98 36607 

87.137  (a)  table  amended;  eff.  10- 

5-98 36607 

87.139  (g)  amended;  eff.  10-5-96 36607 

87.145  Revised;  eff.  10-5-98 36607 

87.147  (a),  (b),  (c).  (d)  introduc- 
tory text,  (2)  and  (e)  revised; 

eff.  10-5-98 36608 

87.189  (b)  amended;  eff.  10-5-98 36608 

87.199  (c)  and  (d)  revised;  eff.  10- 

5-98 36608 

90  Order 45746.  45751 

90.5  (c)  amended:  eff.  10-5-98 36608 

90.7  Amended 52044 

90.20     (e)(5)(i).     (f)(4)     and     (5) 

amended;  eff.  10-5-98 36608 
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90.35  (c)(22)  amended;  eff.  10-5-88 

36608 

90.65  (c)(ll)  amended;  eff.  10-5-98 

36608 

90.103  (c)(23)  and  (24)  amended; 

eff.  10-6-98 36608 

90.129  (e)  revised 56634 

(b)  revised;  eff.  10-6-98 36608 

90.153  (aXD  and  (2)  added;   (b) 

amended 10845 

90.155  (d)  revised 520a 

(d)  revised 40663 

90.173  (k)  revised 44586 

90.175  (iK15)  revised 44586 

90.177  Introductory  text  revised; 

(f)  added 56634 

(f)  introductory  text,  (1)  and 
(2)  revised 41204 

90.203  (k)  revised 32590 

(a),  (b)  introductory  text,  (c), 
(e),  (f),  (hX2).  (j)(2)  introduc- 
tory text.  (4)  introductory 
text.  (5).  (6)  introductory 
text.  (i)(A).  (7).  (8)  and  (k)  re- 
vised; eff.  10-6-98 36609 

90.210  (kX3)  revised;  (kK6)  added 

82044 

90.211  (b)  amended;  eff.  lOM^-98 ...36610 

90.219  (e)  amended;  eff.  10-6-98 36610 

90.237  (c)  and  (g)  amended;  eff. 

10-6-98 36610 

90.241  (c)(12)  amended;  eff.  10-5-98 

36610 

90.269  (a)(2)  amended;  eff.  10-5-98 

36610 

90.283  Removed 40066 

90.350—90.363  (Subpart  M)  Head- 
ing revised 52043 

90.350  Amended 52044 

90.353  (d).  (e)  and  (f)  revised;  (i) 

added 52044 

90.359  Revised 52044 

90.361    Introductory    text    and 

(c)(2)(iiXB)  revised 52044 

90.365  Added;  eff.  in  part  1-19-99 

40663 

90.709  (d)  revised;  eff.  11-16-98 49295 

90.711  (a)  introductory  text  re- 

yjge^l 32590 

90.723  (e)  and  (6  revised;  (g).  (h) 
and  (i)  redesignated  as  (i).  (j) 
and  (k);  (g)  and  (h)  added 32590 

90.725  (a)  introductory  text  re- 
vised; eff.  11-16-98 49295 

90.729  (b)  and  (c)  Introductory 

text  revised 32500 

Note:  loMfcic*  poM  nunibMt  Mteole  1997 


90.733  (d).  (e)  and  (g)  revised 32581 

90.745  Added 32681 

90.769  Heading  revised 32581 

90.805  (c)  revised J349 

90.812  (a)  and  (b)  revised .2348 

90.1011  Revised 32591 

90.1013  Revised 32591 

90.1015  Revised 32581 

90.1017  Revised 32581 

90.1019  Revised;  eff.  11-10-88 49295 

90.1101—90.1103       (Subpart       X) 

Added 40663 

95.42  Added 55SS4 

95.117  (aX4)  amended;  eff.  10-5-88 

36610 

95.129  (a),  (b)(1)  and  (2)  amended; 

eff.  10-6-98 36610 

95.133  (a)  and  (b)  amended;  eff. 

10-6-98 36610 

95.192  (d)  added 55535 

95.206  (c)  added 55535 

95.209  Revised;  eff.  10-5-98 36610 

95.221  (b)  amended;  eff.  10-5-98 36610 

95.222  (b)(2)  amended:  eff.  10-5-98 
36610 

95.225  (a)(2)  amended;  eff.  10-6-98 

36610 

95.405  (d)  added 55635 

95.409  (a)  and  (b)  amended;  eff. 

10-6-98 36610 

98.411     (a)     introductory     text 

amended;  eff.  10-6-98 36810 

95.425  (b)(2)  amended;  eff.  10-5-98 

36610 

95.428  (a)(2)  amended;  eff.  10-5-98 

36610 

96.601  Amended;  eff.  10-6-98 36610 

95.608  (a),  (b).  (c)  and  (e)  amend- 
ed; eff.  10-5-98 36610 

95.605  Amended;  eff.  10-5-98 36610 

95.607  Introductory  text  and  (a) 

amended;  eff.  10-6-98 36610 

95.635  (b)  table  amended;  eff.  lO- 

6-98 36610 

95.646—95.656  Undesignated  cen- 
ter heading  revised;  eff.  10-5- 

98 38610 

95.645  (b)  amended;  eff.  10-6-98 36611 

95.653  (a)  amended;  eff.  10-6-98 3«10 

95.655  (a)  amended;  eff.  10-5-98 366U 

95.665  Undesignated  center  bead- 
ing revised;  eff.  10-5-98 38811 

95.668  (aXD  amended;  eff.  10-6-88 

38611 
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TITLE  47  Chapter  l-Con. 

95.816     (e)(2)     redesignated     as 
(d)(5);  (c)(6)  and  (e)  revised 

2350 

Corrected 12659 

95.840  Added 55535 

95.851  Amended;  eff.  10-5-98 36611 

95.1003  (c)  added 55536 

97.13  (c)(1)  correctly  revised 61446 

97.203  (h)  added 55536 

(h)  introductory  text  and  (2) 

revised 41204 

97.205  (h)  added 55536 

(h)  introductory  text  and  (2) 

revised 41205 

97.301  (a)  table  amended 42280 

97.303  (b),  (c)  and  (h)  revised;  (r) 

added 42280 

97.315  Heading  revised;   (a),   (b) 
and  (c)  amended;  eff.  10-5-98 

36611 

97.317  Heading  revised;   (a),   (b) 
and  (c)  amended;  eft.  10-5-98 

36611 

101  Technical  correction 14039 

101.13  (d)  revised 6108 

101.15  (c)  revised 6103 

101.17  Added 6103 

101.31    (b)(3)    introductory    text 
and    (e)(l)(v)   revised;    (b)(6) 

added 55536 

(eKl)(vi)     and     (vii)     revised; 

(e)(l)(viii)  added 10779 

101.45  (d)  revised 6108 

101.51  (a)  introductory  text  re- 
vised   6104 

101.53  (g)  added 6104 

(a)(1)  and  (2)  added 10345 

101.55  (a)  introductory  text  and 
(b)(2)  revised 6104 

101.56  Added 6104 

101.57  (a)(1)  revised 9448 

(a)(l)(ii)(B)  corrected 14089 

101.61  (c)(lXi)  amended;  eff.  10-5- 

98 36611 

101.63  (a)  and  (d)  revised 6104 

101.64  Added 6104 

101.103  (IKD  and  (2)  added 6105 

(bX3)  added 9448 

(bX3)  corrected 14039 

101.107  Table  amended 6105 

(a)  amended 9448 

(a)  Footnote  8  corrected 14089 

Table  amended;  eff.  10-5-98 36611 

101.109  Table  amended 6106 

101.113  (a)  amended 9448 

(a)  Footnote  8  corrected 14039 


101.115  (c)(2)  table  amended 6105 

101.123  Heading  revised;  (e)  added 

55536 

(d)  added 55538 

(e)  correctly  designated 60664 

101.133  (a)  amended:  eff.  10-5-98 

36611 

101.139  Revised;  eff.  10-5-98 36611 

101.141  (a)(2)  amended;  eff.  10-6- 

98 36611 

101.147  (V)  redesignated  as  (vXD; 
new     (v)(l)     revised;     (v)(2) 

added 6105 

(a)  amended;  (u)  introductory 

text  revised „ 9448 

(a)  Footnote  16  and  (u)  intro- 
ductory text  corrected 14089 

101.151  (a)(2)  amended;  eff.  10-6- 

98 36611 

101.803  (a)  and  (d)  amended 9448 

(a)  Footnote  7  and  (d)  Foot- 
note 9  corrected 14039 

101.1111  Revised 26507 

Regulation  at  63  FR  26507  eff. 
date  corrected  to  7-13-98 27625 

101.1201—101.1209     (Subpart     N) 

Added 6106 

101.1209  Corrected , 10781 

Proposed  Rules: 

0-199  (Ch.  I) 15353,  26758.  27021.  35168. 

47460 

0 16938,26758 

1 55204. 55375. 60025.  60750.  65780. 

66321 

460,  770,  10180. 13610.  16188.  16938. 

17974.  26758.  28456.  29687.  38142. 

39793,  41538 

2 56932 

31684.  31685.  35658.  35901,  44597 

3 39800 

11 15806 

13 16938,26758 

15 52677 

31684,  34618.  50184,  50185 

18 20362,  34618.  50547 

20 53772. 58700. 60199 

43026.52215 

21 60025.  65780 

770 

22 58700 

16938.  20864,  26138,  26758,  33890 

24 55375.  58700.  60750 

770. 16938.  26758 

25 58932 

11202,  31685,  44597 
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26 „ 770.  16938.  26758 

27, 770. 16938.  26758.  44822 

32 65053 

45208 

36 S9842 

46038 

41 41757 

43 39793.  41538.  44220.  44224 

51 9749.  45140 

52 ..........54817,  56140. 63301 

53 9749 

54 51622. 65389 

23258.  27542.  28339.  39549.  44599.  45038 

61 25811.49520 

63 39793.  41538.  49520 

64 54817,  56140,  63301, 63302 

1943.  9749.  20364,  26138.  32798.  33890. 

43026.  44224.  45140.  45206 

68 31685.  45140.  51888 

69 38774.  39549.  45038.  49520 

73 51824,  52677,  54006,  54007.  54819, 

55561,  58935-58937, 

61719-61721,  61953,  63690,  65392, 

66781 ,  65782,  66323,  66324 

193.  194.  2354.  2355.  4206.  614<.,  6698, 

6699.  7360,  7361,  8606.  10354.  10355. 

11400,  11401,  12426,  12427. 13027. 

13158. 13612.  13818.  17145.  17146. 

17799. 19226.  19699—19701.  20562. 

20563.  24517,  24518.  27544,  27902, 

30173,  33892,  34619—34622,  36199, 

36387.  37090,  38367,  38784—38787, 

39803-39805,  40252,  40253,  40872, 

40873,  41765,  41766,  42802,  43656, 

44600.  44601.  45213,  46978,  46979. 

49323,  49682,  49683.  49684 

74 52677,  60025,  60750.  65392.  65780 

33892.  38367.  42802 

76 51824,  52677.  61065 

1943.  24145.  27545,  37812,  37815,  42330 

79 3070 

80 16938.26758 

87 16938.26758 

90 52078,  58700, 60199 

770.  16938.  26758.  35558 

95 770,  16938,  52215 

97....7^...... 16988.  26758.  44597.  49059 

100 11202 

101 3075. 16938.  26758 


TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acqulsitfon 
Regulation  (Parts  1-99) 

Chapter   1   Federal   Acquisition 

Circular  No.  97-03 64912 

Small  entity  compliance  gruide 

64952 

Federal    Acquisition    Circular 

No.  97-04 9048 

Small  entity  compliance  gruide 

9069.  34080.  35726,  36128.  52428 

Federal    Acquisition    Circular 

No.  97-05 34058 

1.106  Table  amended  (0MB  num- 
bers)  9050.9051 

Table    amended    (0MB    num- 
bers); interim 35720 

Table    amended    (OMB    num- 
bers): interim;  eff.  1-1-99 36121 

1.201-1  (a)  amended 64940 

(b)(2)  amended 90fl9 

1.402  Amended 64914 

2.101  Regrulation  at  61  FR  41468 

confirmed 64914 

Amended 64915 

4.602  Regulation  at  61  FR  67412 

confirmed 9050 

4.608  Regulation  at  61  FR  67412 

confirmed;  (a)  revised 9050 

4.703  (b)(3)  amended 64915 

4.705-3  (f)  amended 34060 

4.800  Amended .64917 

4.808  (a)(42)  removed 9052 

5.201  (b)(2)  amended 34079 

5.207  Regrulation  at  61  FR  41468 

confirmed 64914 

6.001  (a)  amended 64917 

7.408  Regulation  at  61  FR  41468 

confirmed 64914 

8.002  Regulation  at  61  FR  41468 
confirmed 64914 

8.402  Regulation  at  61  FR  41468 

confirmed 64914 

8.404  (b)(4)  amended .64917 

(a)  amended 34079 

8.901—8.904  (Subpart  8.9)  Regula- 
tion at  61  FR  41468  confirmed 
64914 

9.103  Regrulation  at  62  FR  44819 

confirmed 9053 
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TITLE  48  Chapter  1 -Con. 

9.104  Regulation  at  62  FR  44820 

confirmed 9063 

9.203  (c)(1)  and  (d)  revised 34062 

9.508  Regulation  at  61  FR  41469 

confirmed 64914 

11.001  Amended 9051 

11.102  Revised 34062 

11.201  (d)  revised;  (e)  amended 34063 

11.204  (a)  and  (b)  revised 34063 

11.501  Revised 34064 

12.102  (d)(2)  and  (3)  revised 64917 

12.203  Amended 64917 

12.206  Amended 64917 

12.214  Revised 9054 

12.301  (c)(2)  amended 64917 

(b)(2)  revised;  interim 35720 

(bX2)  amended;  interim 52427 

12.303  (b)(1)  revised;  interim 35720 

(bMD  revised;  interim;  eff.  1-1- 

99 36121 

12.602  (a)  and  (b)  amended 64917 

12.608  Regulation  at  61  FR  41469 

confirmed 64914 

13  Revised 64917 

13.103  Regulation  at  61  FR  41469 
confirmed 64914 

13.202  Regulation  at  61  FR  41469 
confirmed 64914 

14.206  Heading  revised;  interim 

35720 

14.502  (b)(4)  redesigrnated  as 
(b)(5);  new  (bX4)  added;  in- 
terim  35721 

15.209  (b)(3)  revised 9055 

15.304  (c)(4)  added;  interim;  e^. 
1-1-99 36121 

15.305  (a)(2)(v)    added;    interim; 

eff.  1-1-99 36121 

15.503  (a)(2)  revised;  interim 35721 

(a)(2)  amended;  interim;  e^.  1- 

1-99 36121 

15.805-1    Regulation    at    61    FR 

41469  confirmed 64914 

16  Technical  correction 1532 

16.301-3  (a)(3)  removed 34073 

16.306  (c)  revised 34073 

16.402-1  (b)  introductory  text  re- 
vised   51379 

16.405-2  (c)(1)  amended;  (c)(2)  re- 
moved; (cK3)  redesigrnated  as 
(c)(2) 34073 

16.500  Regulation  at  61  FR  41469     ' 
confirmed 64914 

16.701  Amended 64926 

16.703  (cXl)(vl)  amended 64926 


17.200  Regulation  at  61  FR  41469 
confirmed 64914 

17.204  Regulation  at  61  FR  41470 

confirmed 64914 

19.000  (a)  introductory  text  re- 
vised; (a)(6)  and  (7)  amended; 
(a)(8)  added;  interim 35721 

(a)(7)  and  (8)  amended;  (a)(9) 
added;  interim;  eff.  1-1-99 36121 

19.001  Regulation  at  62  FR  44820 
confirmed 9053 

Amended;  Interim 35721 

Amended;  interim;  eff.  1-1-99 
36121 

19.201  Regvdation  at  62  FR  44820 
confirmed 9053 

(b),  (c)  and  (d)  redesignated  as 
(c),  (d)  and  (e);  new  (b)  and 
(f)  added;  interim 35721 

(b)  revised;  interim;  eff.  1-1-99 
36121 

(b)  introductory  text  amended; 
interim 52427 

19.202-6  Introductory  text  and  (a) 

revised;  interim 35722 

19.301—19.304       (Subpart       19.3) 

Heading  revised;  interim 35722 

19.302  Regulation  at  62  FR  44820 
confirmed;   (d)  introductory 

text  amended 9053 

(a),  (i)  and  (j)  revised;  (c)(1). 

(d)(l)(i).  (e)(1).  (g)(1).  (2)  and 

(h)(4)  amended 9055 

(d)  introductory  text  amended: 

interim 35722 

19.303  Heading  and  (c)  revised 9056 

19.304  Redesignated    as    19.306; 

new  19.304  added;  interim 35722 

(c)  introductory  text  amended; 
interim;  eff.  1-1-99 36121 

19.306  Added;  Interim 35723 

<a)  amended;  interim;  eff.  1-1- 

99 36122 

19.306  Redesignated  trom  19.304; 

interim 35722 

(a)  amended;  (b)  redesignated 
as  (c);  new  (b)  added;  Interim 
35723 

(b)  revised:  interim;  eff.  1-1-89 
36122 

(b)  amended:  interim 52427 

19.502-1    Regulation    at    61    FR 

41470  confirmed 64914 

19.508  Regulation  at  62  FR  44820 

confirmed 9063 
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19.601  Regrulation  at  62  FR  44820 

confirmed 9053 

19.602-1    Regrulation    at    62    FR 

44820  confirmed 9053 

19.602-2    Regiilation    at    62    FR 

44820  confirmed 9053 

19.602-3    Regulation    at    62    FR 

44821  confirmed 9053 

19.701  Regulation  at  54  FR  30709 
conHrmed;  revised 34064 

19.702  Regrulation  at  54  FR  30709 
confirmed ...34064 

(a)  introductory  text  and  (bX4) 
revised:  (a)(1)  and  (2)  amend- 
ed  34065 

19.703  (a)(2)  and  (b)  amended 34065 

(a)(2)  and  (b)  revised;  interim; 

eff.  1-1-99 36122 

19.704  (aX2)  through  (6)  redesig- 
nated as  (a)(7)  through  (11); 
new  (aK2)  through  (6)  and  (d) 
added;  new  (aX8)  and  (b) 
amended;  new  (aK9),  (10),  (11) 

and  (c)  revised 34065 

19.705-1  Amended 34065 

Amended;  interim;  eff.  1-1^9 

36123 

19.705-4    Regulation    at    54    FR 

30709  confirmed 34064 

(dX3)  through  (6)  redesignated 
as  (d)(4)  through  (7);  (b) 
amended:  (c),  (dXD  and  new 
(dX5)  revised:  new  (dX3) 
added 34066 

(c)  amended;  interim:  eff.  1-1- 

99 36123 

19.705-6    Regulation    at    54    FR 

30709  confirmed 34064 

Introductory  text,  (b).and  (g) 

revised 34066 

19.705-7    Regulation    at    54    FR 

30709  confirmed 34064 

(b),    (c)    and    (f)    revised:    (d) 

amended:  (h)  added 34066 

19.706  Regulation  at  54  FR  30710 

confirmed 34064 

(a)  designation  and  (b)  re- 
moved: (a)  introductory  text 
and  (aXD  through  (6)  redes- 
ignated as  (a)  through  (f); 
new  (e)  and  (f)  amended;  (g) 

added:  interim 34067 

19.708  Regulation  at  54  FR  30710 

confirmed 34064 

(bX2)  revised:  (cXD  and  (2) 
amended;  interim 34067 


(cXD.  (2)  and  (3)  amended:  in- 
terim; eff.  1-1-99 36123 

19.811-1    (c)    introductory    text 

smnended 64940 

19.1001  Revised 9057 

19.1003  Introductory  text  revised; 

(a)  amended 9057 

19.1006  (cXDCi)  amended..... 64926 

(bXD  amended 9057 

19.1101—19.1104     (Subpart     19.11) 

Added;  interim 35724 

19.1103  (aXD  revised;  interim SOtt? 

19.1104  Revised:  interim 52427 

19.1201—19.1204     (Subpart     19.12) 

Added:  interim;  eff.  1-1-89 36123 

22.810  (g)  amended 34060 

22.1006  Regulation  at  61  FR  41470 

confirmed 64914 

22.1300-22.1308     (Subpart    22.13) 

Heading  revised JOBS 

22.1300  Revised JOGS 

22.1301  Revised 9068 

22.1302  (b)  amended 9068 

22.1303  (a)  introductory  text, 
(bXD.  (2)  and  (d)  amended 9058 

22.1304  (a)  and  (b)  amended 9068 

22.1305  Amended 9066 

22.1306  Amended 9066 

22.1307  Introductory  text  amend- 
ed  9038 

22.1308  (aXD  introductory  text 
amended;  (aXDd)  and  (b)  re- 
vised  9058 

22.1401—22.1408     (Subpart    22.14) 

Heading  revised;  interim 34074 

22.1401  Revised;  interim 34074 

22.1402  Revised;  interim 34074 

22.1403  (a)  introductory  text  re- 
vised; (b)(1),  (2)  and  (d) 
amended:  interim 34074 

22.1404  Revised;  interim 34074 

22.1405  Amended;  interim 34074 

22.1406  Amended:  interim 34074 

22.1407  Introductory  text  revised; 
interim 34074 

22.1406  (a)  introductory  text  and 

(1)  revised;  interim 34074 

23.1004  (b)  amended 9051 

23.1000—23.1005     (Subpart     23.10) 

Regulation   at  62   FR   12697 

confirmed 9051 

25.105  (e)  revised 34076 

25.202  (d)  amended 34076 

25.207  (dXD  and  (2)  amended 34076 

25.305  (c)(2)  amended 34076 

25.402  (b)  revised 9060 
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(aXD.  (3X1).  (II)  and  (g)  amend- 
ed  34076 

25.408  (a)(3)  and  (4)  amended 34076 

25.701    (a)(4)   and    (5)   amended; 

(a)(6)  added 34077 

25.1000  Revised 64930 

25.1002  (c)(2)  revised 64930 

(aXD,  (2)  and  (3X1)  amended 34076 

25.1003  (a)  and  (bXD  amended 34076 

27.405  (aXlXvii)  and  (viii)  amend- 
ed; (aXl)(x)  added 34077 

29.401-6  (b)  introductory  text  and 

(cXD  amended 64930 

30.101  (c)  revised 9060 

31.002  Amended 34080 

31.109  (f)(3)  amended 9061 

31.205-6  Regrulatlon  at  62  FR  270 

confirmed;  (p)(l)  revised 64931 

(p)  revised;  interim 9067 

31.206-10  (a)(5)  revised 9067 

31.205-18  (a)  amended;  (c)  and  (d) 
heading  revised;  (e)(3)  added 
64932 

31.205-46  (a)(3)(lv)  revised 64933 

Regulation  at  62  FR  64933  con- 
firmed  34078 

31.205-52  Revised 9068 

32.603-3  (b)(2)  amended 9061 

32.503-12  (c)  amended 9061 

32.602  Regulation  at  61  FR  41470 
confirmed 64914 

32.603  Regulation  at  61  FR  41470 
confirmed 64914 

32.1103  (aXD  and  (b)(2)  amended 

64926 

33.101  (bXD    amended:    (c)    re- 
moved  64933 

33.102  Regulation  at  61  FR  41470 
confirmed 64914 

(a)  amended;  interim 35724 

33.104  Regulation  at  61  FR  41470 
conflrmed 64914 

(aX3Xlll)  redesignated  as 
(aX3XIv);  new  (a)(3Xlll) 
added;  new  (a)(3Xlv)(C)  re- 
moved; new  (aX3)(lvXD)  re- 
designated as  (a)(3)(Iv)(C): 
new  (aX3Xlv)(B)  and  (h)  re- 
vised (aX4XIl)(A).  (B).  (6)  and 
(e)  amended 64933 

(h)(5)  corrected 1532 

33.105  Regulation  at  61  FR  41470 
confirmed 64914 

34.001  Regulation  at  61  FR  41470 

confirmed ......64914 

35.009  Amended 34060 


36.602-1  (aX6)  correctly  removed; 
(a)(7)  correctly  redesignated 

as  new  (a)(6) 51379 

36.606  (e)  revised 34060 

37.103  Corrected 51379 

37.202  Regulation  at  61  FR  41470 

confirmed 64914 

38.000  Regulation  at  61  FR  41470 

confirmed 64914 

39  Regulation  at  61  FR  41470  con- 
firmed  64914 

39.002  Amended 9068 

39.103  Added  ....„ 9068 

41.202  (cXD  amended 64926 

42  Heading  revised 9062 

42.000  Revised 9062 

42.001  Revised 9062 

42.002  Revised 9062 

42.003  Revised 9062 

42.101—42.103  (Subpart  42.1)  Re- 
vised  9062 

42.201—42.203  (Subpart  42.2)  Re- 
vised   9062 

42.203  (a)  amended 64940 

42.301  Revised 9063 

42.302  (a)  introductory  text,  (11) 
introductory  text,  (Iv),  (13), 
(20),  (32),  (61)  and  (63)  revised 
9063 

42.602  (c)(2)  and  (d)  revised 9064 

42.603  (a)  introductory  text  and 
(b)(1)  introductory  text 
amended 9064 

42.701  Amended 9064 

42.703-1  (a)  amended;  (c)  revised 

9064 

42.703-2  (d)  amended 9064 

42.704  (a),  (b)  and  (c)  revised 9064 

42.705-1  (bXD  revised 64915 

(a)  Introductory  text,  (3),  (4), 

(bXD,  (2)  and  (3)  revised 9064 

42.70&-2  (bXD  revised 64916 

(aX2)   introductory   text,   (iv) 

and  (b)  revised 9065 

42.705-3  (aX2)  revised 9065 

42.1001—42.1008    (Subpart    42.10) 

Removed 64932 

42.1203  (b)  and  (c)  revised;  (d),  (e) 
and  (f)  redesignated  as  (f),  (g) 
and  (h);  new  (d)  and  new  (e) 
added 64934 

(c)  corrected 1533 

42.1204  (b)  through  (e)  redesig- 
nated as  (c),  (e),  (h)  and  (1); 
heading,  (a)  Introductory 
text,    (1),    (2)    Introductory 
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text  and  new  (e)  revised;  new 
(b),  new  (d),  (f)  and  (gr)  added 

649J5 

(g)  corrected 1533 

43.301  (a)(2)(iii)  amended 64926 

44.000  Revised 34060 

44.102  Removed 34060 

44.201  Heading  revised 34060 

44.201-1  Revised 34060 

44.201-2  Revised 34060 

44.201-3  Removed 34060 

44.201-4  Removed 34060 

44.202-1  (b)  and  (c)  revised 34060 

44.202-2    (a)    introductory    text 

amended 34060 

44.204  (b)  amended 9069 

Revised 34060 

46.607-2  (b)  amended 34080 

45.608-1    Regulation    at    61    FR 

41471  confirmed 64914 

45.608-5    Regulation    at    61    FR 

41471  confirmed 64914 

46.103  (d)  revised 9065 

46.104  (f)  revised 9065 

46.502  Amended 9065 

46.801  Regulation  at  61  FR  41471 

confirmed 64914 

47.301-3    (c)    introductory    text 

amended 9065 

47.303-17  {d)(l).  (2)  and  (e)  amend- 
ed  64936 

48.104-3  Revised;  interim 34079 

49.002  (a)  amended 64927 

49.501  Amended 64927 

51.103  Regulation  at  61  FR  41471 

confirmed 64914 

52.101  (e)(2)(i)  amended 64927 

52.102  Revised 64927 

52.102-1  Removed , 64927 

52.102-2  Removed 64927 

52.204-5    Regulation    at    61    FR 

67413  confirmed 9050 

52.204-6    Regulation    at    61    FR 

67413  confirmed;  amended 9050 

52.211-1  Revised 34063 

52.211-2  Revised 34063 

52.212-1  Amended 9050.  34063 

52.212-2  Amended;  interim;  eff.  1- 

1-99 36124 

52.212-3  Amended;  interim 35724 

Amended;  interim;  eft.  1-1-99 

, 36124 

Amended;  interim 52427 

52.212-1  Amended , 9052 

52.212-^    Regulation    at    61    FR 

41471  confirmed 64914 


Amended 9052,9058 

Amended;  interim 34075,  35725 

Amended;  interim;  eff.  1-1-99 
36124 

5a'.213-l  Revised „ 64927 

52.213-2        Introductory        text 

amended 64928 

52.213-3        Introductory        text 

amended 64928 

52.213-4  Added 64928 

Amended 9052.  9058.  34077 

Amended;  interim 34075 

52.215-2  Amended 9056 

62.216-7  Amended 64916 

Amended 9065 

52.216-13  Amended 64916 

Corrected 1533 

Amended 9066 

62.216-16  Amended 64916 

Amended J066 

52.219-1  Amended 9068 

Amended;  interim 35725 

52.219-2        Introductory        text 

amended;  interim 35725 

52.219-8  Amended;  interim;  eff.  1- 

j_99 36124 

52.219-9  Aniended 34067 

Amended;  interim;  eff.  1-1-99 

36124 

52.219-10  Amended;  interim;  eff. 

1-1-99 36128 

62.219-16   Regulation   at   64   FR 

30710  confirmed 34064 

Amended 34068 

62.219-22  Added;  interim 36725 

Amended;  interim 52427 

52,219-23  Added;  interim 36726 

Amended;  interim 62427 

52.219-24  Added;  interim;  eff.  1-1- 

99 36125 

52.219-25  Added;  interim;  eff.  1-1- 

99 36126 

62.219-26  Added;  interim;  eff.  1-1- 

99 36126 

52.222-35  Amended 9058 

52.222-36  Revised;  interim 34076 

62.222-37  Amended 9059 

52.222-48   Regulation   at   61    FR 

41471  confirmed 64914 

52.223-5    Regulation    at    62    FR 

12697  confirmed 9061 

Amended 9052 

52.226-11  Amended 34077 

52.230-1  Amended J061 

52.230-2  Amended J064 

52.230-3  Amended JOM 
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TITLE  48  Chapter  1 -Con. 

52.230^  Amended 9061 

52.233-2    Reerulation    at    61    FR 

41471  connrmed 64914 

52.233-3    Regulation    at    61    FR 

41472  confirmed 64914 

52.239-1    Regrulation    at    61    FR 

41472  confirmed 64914 

52.244-1  Removed .34061 

52.244-2  Revised 34061 

52.244-3  Removed 34062 

52.244-4  Amended;   heading  and 

introductory  text  revised 34062 

52.244-5        Introductory        text 

amended 34062 

52.244-6  Amended 9059 

52.247-64  (f)  corrected 51379 

52.252-1  Revised 64928 

52.252-2  Revised 64929 

53  Technical  correction 648 

53.101  Amended 34080 

53.204-2  (a)  amended 64940 

53.20^1  (d)  amended 64937 

53.213  (a)  through  (e),  (f)(1)  and 

(2)  amended 64929 

Corrected 1532 

53.214  (c)  amended 64940 

53.215-1  (c)  amended 64940 

53.219  Regulation  at  61  FR  67413 

confirmed 9050 

(a)  and  (b)  amended 34068 

(c)  added;  interim;  ett.  1-1-99 

36125 

53.242-1  Amended 64935 

53.243  Amended 64929, 64936 

53.245  Regulation  at  61  FR  41472 

confirmed 64914 

53.249  (a)(2).  (3)  and  (4)  amended 

64940 

53.301-33  Revised 64941 

53.301-279  Revised 64942 

53.301-294  Regulation  at  61   FR 

67413  confirmed 9050 

Revised;  interim 34069 

53.301-294  Revised 34071 

53.301-1406  Revised 64938 

53.301-1435  Revised 64943 

53.301-1436  Revised 64947 

53.301-1437  Revised 64951 

53.302-312  Added;  interim;  eff.  1- 

1-98 36125 

Chapter  2— Department  of 
Defense  (Parts  200—299) 

201.107  Added 11528 

201.201-1  (c)  revised;  (d)  amended 

11528 


201.304  Introductory  text,  (1),  (2), 

(3)  and  (5)  revised 11528 

202.101  Amended 11528 

204.201  (c)  added;  (e)(i)  introduc- 
tory text  and  (D)  revised 31935 

204.202  (DdiXB)  and  (iv)  revised 
31935 

204.805  (5)  amended 11528 

204.7300—204.7304  (Subpart  204.73) 

Added .....15317 

204.7303  (a)(2)  and  (4)  corrected 

20447 

205.207  (d)(1)  and  (il)  removed;     — -^ 
(d)(iii).  (iv)  and  (v)  redesig- 
nated as  (d)(i).  (11),  and  (iil); 
interim 41973 

206.203  Revised;  interim 41973 

209  Technical  correction 17124 

209.104-1  (g)(lii)  added;  interim 

11851 

(g)(i)(A)  Introductory  text  and 

(7)  revised;  interim 14837 

209.104-70  (c)  added;  interim 11851 

(a)  revised;  interim 14837 

209.403  Amended .* 11528 

209.405-2  Added;  interim 14837 

209.409  Added;  interim 14837 

212  Technical  correction 17124 

212.301   (f)(i)(C)  redesignated  as 

(f)(i)(D);  new  (f)(i)(C)  added 

11528 

(fKiv)  added 15317 

212.503  (a)(xli)  added;  interim 11851 

213  Technical  correction 17124 

213.005  Added;  interim 11851 

213.7001—213.7003-2  (Subpart 

213.70)  Added;  interim 33587 

214.205-5  (d)  amended 11528 

215.608  (a)(1)  amended 11528 

215.805-5     (a)(l)(A)(i)     and     (2) 

amended 11528 

216.203-4  (d)(xvl)  amended 11529 

216.301  Removed 11529 

216.301-3  Removed 11529 

216.403-70  Removed 11529 

216.404  Revised 11529 

216.404-1  Redesignated  as  216.405^ 

1 11529 

216.404-2  Redesignated  as  216.405- 

2 11529 

216.405  Added 11529 

216.405-1      Redesignated      from 

216.404-1 11529 

216.405-2      Redesignated      f^m 

216.404-2 11529 

216.501  (a)(i)  and  (11)  amended 11529 
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216.505  Revised 11529 

216.506  Revised 11529 

217  Technical  correction 17124 

217.103—217.174     (Subpart     217.1) 

Revised 11529 

217.207  Added:  interim 11851 

217.401  Revised;  interim 41973 

217.503—217.504     (Subpart    217.5) 

Revised 11530 

219.001  Revised;  interim 41973 

219.201  (a)  revised:  (f)  added;  in- 
terim  41973 

219.202-5  Introductory  text,  (1). 
(2)  and  (3)  revised;  interim 

41973 

219.301—219.304     (Subpart    219.3) 

Removed:  interim 41974 

219.501  Removed:  interim 41974 

219.502-2-70  Removed;  interim 41974 

219.502-3  Revised;  interim 41974 

219.502-4  Removed:  interim 41974 

219.504  Removed:  inteirm 41974 

219.506  Removed:  interim 41974 

219.506  Removed:  interim 41974 

219.508-70  Removed:  interim 41974 

219.702  (a)(i)  and  (ii)  revised 14640 

219.708  (a)  introductory  text  re- 
vised  11530 

(a)(2)(A)  revised;  interim 41974 

219.705-4  (d)  amended;  interim 41974 

219.800  Added;  interim 33587 

219.803  (c)  revised;  interim 41974 

219.804-1  Revised:  interim 41974 

219.804-2  Added;  interiih 33587 

219.804-3  Added:  interim 33587 

219.805  Added;  interim 33588 

219.805-2  Added;  interim 33588 

219.806  Added:  interim 33588 

219.808  Added:  interim 33588 

219.808-1  Added:  interim 33688 

219.811  Added:  interim 33588 

219.811-1  Added:  interim 33588 

219.811-2  Added:  interim 33588 

219.811-3  Added:  interim 33588 

219.812  Added:  interim 33588 

219.1005  (a)(3)(A)  revised;  interim 
41974 

219.1006  (bXD    removed;    (b)(2) 
amended:  interim 41974 

219.1007  Removed;  interim 41974 

219.1102  (Subpart  219.11)  Added; 

Interim 41974 

219.7000—219.7008  (Subpart  219.70) 

Removed;  interim 41974 

219.7104  (b)  and  (d)  amended 11530 

219.7200—219.7204  (Subpart  219.72) 

Removed:  interim 41974 


222  Technical  correction 17124 

222.1304  Added;  interim 11851 

222.7300—222.7302  (Subpart  222.73) 

Added:  interim 31986 

223.404   (b)(3)   introductory   text 

and  (4)  revised 11531 

225.000-70  (c),  (J)  and  (m)  revised 

11531 

225.000-71  (aXlXD  and  (cK2)  re- 
vised  11531 

225.102  (a)(3XA)  revised;  (a)(3XB) 
and  (C)  redesigmated  as 
(aX3XC)  and  (D);  new 
(a)(3XB)  added 11531 

225.105  Introductory  text.  (1),  (2) 
and  (3)  revised;  Table  25-1 
amended 11531 

225.109  (a)  and  (d)  introductory 

text  amended:  (dXi)  added 11532 

225.109-70  Revised 11532 

225.302  (aXlil)  and  (Iv)  revised; 
(aXv)  added;  (b)(i)  amended 
11532 

225.402  (a)(1)  revised 11532 

225.403  (b)  removed;  interim 41974 

225.408  Revised 11532 

225.602  (3)  introductory  text  re- 
vised  11533 

225.603  (a)  designation  added; 
new  (a)  revised;  (bXiXD),  (E) 

and  (11)  amended 11533 

225.605-70  Revised 11534 

225.872-1  (d)  removed;  interim 5745 

Reerulatlon  at  63  FR  5745  con- 
firmed  28284 

225.872-4    (c)    introductory    text 

and  (2)  amended 11534 

225.7005  Revised;  interim 5745 

Regulation  at  63  FR  5745  con- 

nrmed;  (aX4)  added 28284 

Introductory  text,  (aXD  intro- 
ductory text.  (i).  (ii),  (2).  (3). 
(4)  Introductory  text.  (1).  (11), 
(b)  introductory  text,  (1) 
through  (5)  and  (c)  redesig- 
nated as  (a)  Introductory 
text.  (1)(1)  introductory  text. 
(A).  (B).  (11).  (ill),  (iv)  Intro- 
ductory  text.  (A).  (B).  (2)  in- 
troductory text.  (1)  through 
(V)  and  (3);  new  (b)  added;  in- 
terim 43888 
225.7007-1  Revised;  Interim....^^^^^^^^^^^ 
Regulation  at  63  FR  5745  con- 

flrmed 28284 

225.7007-3  Revised:  interim 5745 
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TITLE  48  Chapter  2-Con. 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7007-4  Revised;  Interim 5745 

Regulation  at  63  FR  5745  con- 

nrmed 28284 

Revised;  interim 43888 

225.7010-1  Introductory  text  re- 
vised; interim 5745 

Regulation  at  63  FR  5745  con- 
firmed  28284 

225.7010-2  Revised;  interim 6745 

Regulation  at  63  FR  5745  con- 

nrmed 28284 

225.7010-3  Revised;  interim 6746 

Regulation  at  63  FR  5745  con- 
firmed  28284 

Revised;  interim 43888 

225.7011-4  (bX3)  amended 11634 

225.7016-1  Revised;  interim 6746 

Regulation  at  63  FR  5745  con- 
firmed  28284 

Revised;  interim 43888 

225.7016-2  (b)  amended;  interim 

6746 

Regulation  at  63  FR  5746  con- 

nrmed 28284 

(b)  amended;  interim 43888 

225.7016-3  Revised;  interim 6746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

Revised;  interim 43888 

226.7019-1  (a)  revised;  Interim 5746 

RegiUation  at  63  FR  5746  con- 
nrmed 28284 

(a)  revised;  interim 43888 

225.7019-3  (aXlKiii)  and  (iv)  re- 
moved;   (a)(l)(v).    (vi).    (vli) 

and  (b)  redesignated  as 
(aXDdii).  (Iv).  (v)  and  (c); 
new  (b)  added;  interim 5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

(bK4)  added 28285 

(b)(5)  added;  interim 43888 

225.7022-1  (b)  amended;  interim 

5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

(b)  amended;  interim 43888 

225.7022-2  (b)  revised;  interim 6746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

(b)  amended;  interim 43888 

225.7022-3  Revised;  interim 5746 

Regulation  at  63  FR  6746  con- 
firmed  28284 


Revised;  interim 

225.7300  Revised 

225.7301  (a)  introductory  text  re- 
vised  43889 

225.7302  Introductory  text,  (aXD. 

(b)  introductory  text  and  (1) 
amended 43889 

226.7308  Heading  revised 43889 

225.7303-2  (aX3Xi)  and  (b)  amend- 
ed; (c)  introductory  text  and 

(d)  re  vised ^i 43889 

225.7303-4  Revised 11534 

(bXD  revised 43890 

225.7303-6  (a)  and  (c)  amended 43890 

225.7304  (a)  and  (b)(1)  amended; 

(c)  revised 43890 

225.7306  Heading  revised 43890 

225.7308  (a)  and  (b)  amended 43890 

225.7400—226.7402  (Subpart  226.74) 

Added;  interim 31937 

226.103  Revised 11534 

226.104  Added 11534 

226.7004  Removed;  interim 41974 

226.7006  (b)  revised;  interim 41974 

226.7103  (cX2)  removed;  (c)(3)  re- 
designated as  (c)(2):  interim 
41974 

227.676  (b)  revised 11534 

229.101  (dXi)  amended ..11635 

231.206-6  (fXD  revised;  interim 63036 

(aX2)(i)(A)  through  (iiXB)  re- 
moved  14641 

231.206-70  Revised;  interim 7308 

(bX4)  corrected 12862 

231.205-71  Removed 11635 

231.303  (3)  removed;  (4)  redesig- 
nated as  (3) 14641 

231.603  (1)  and  (2)  designation  re- 
moved  14641 

231.708  (1)  and  (2)  designation  re- 
moved  .......14641 

232.006  Added 11536 

232.006-5  Added 11536 

232.070  Added ...11636 

232.071  Added 11535 

232.072  Added 11636 

232.072-1  Added 11535 

232.072-2  Added 11535 

232.072-3  Added 11536 

232.102-232.108    (Subpart    232.1) 

Revised 11536 

232.202-4—232.207  (Subpart  232.2) 

Added 11637 

232.502-1-71  (bX3)  amended 11537 

232.970  Removed 11637 

232.970-1  Removed 11537 
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232.970-2  Removed 11537 

232.1001—232.1007  (Subpart  232.10) 

Added 11537 

232.1101—232.1103  (Subpart  232.11) 

Added;  interim 27683 

233.204-70  Added 11537 

234.005-70  Amended 11537 

234.005-70  Regulation  at  62  FR 

9991  confirmed 11527 

234.005-71  Regulation  at  62  FR 

9991  confirmed 11527 

235  Technical  correction 36862 

235.001  Revised 11537 

235.002  Removed 11538 

235.7000—235.7003-4  (Subpart 

235.70)  Revised;  interim 34605 

235.7006    Regulation    at    62    FR 

37147  confirmed 11527 

236.102  (3)  and  (4)  redesignated  as 
(4)  and  (5);  new  (3)  added;  in- 
terim  11538 

236.274  (a)  revised;  interim 11538 

236.570  (c)  revised;  interim 11538 

236.602-1  (aXiX6XA)  introductory 
text  and  (C)  revised;  interim 

41974 

236.602-2  Revised 11538 

236.602-4  Revised ., 11538 

236.609-70  (b)  revised ...11639 

237.102  Removed 11539 

237.104  (fXi)  amended 11539 

237.170  Removed 11589 

237.170-1  Removed 11539 

237.170-2  Removed 11539 

237.170-3  Removed 11539 

237.201  Added 11539 

237.203  Revised ; 11539 

237.203-70  Redesignated  bS  237.270 

11539 

237.205  Redesignated  as  237.271 11539 

237.206  Redesignated  as  237.272 11539 

237.270  Redesignated  firom 
237.208-70;  amended 11539 

237.271  Redesignated  ttom  23fl.205 
11539 

237.272  Redesignated  trom  237.206 
11539 

239.7405  Revised 11539 

239.7406  (c)    introductory    text' 
amended 11539 

241  Revised 11539 

242  Technical  correction 43449 

242.302  Regulation  at  62  FR  9991 

confirmed 11527 

(aX4)(A)  and  (19)  revised .11541 


242.1107-70  Regulation  at  62  FR 

9991  confirmed 11527 

Revised 11541 

242.7301  Revised 40874 

242.7302  Revised 40874 

242.7303  Revised 40875 

243.204-70  Regulation  at  62  FR 

37147  confirmed 11527 

(b)  amended;  (c)  added 11541 

243.205-72   Regulation  at  62   FR 

37147  confirmed 11S27 

Correctly  revised 17124 

245.7301  (c)  revised 31938 

246.406  (1)  revised:  (3)  amended 


(3)  corrected 47438 

246.703  Revised 610B 

246.704  (1)  removed;  (2)  through 
(5)  redesignated  as  (1) 
through  (4) 6108 

246.770  Removed 6100 

246.770-1  Removed .6109 

246.770-2  Removed 6108 

246.770-3  Removed .6108 

246.770-4  Removed 6108 

246.770^  Removed 6108 

246.770-6  Removed 6109 

246.770-7  Removed 6108 

246.770-8  Removed 6108 

250.102-70  Added 11641 

250.201  (b)  amended 11641 

252.204-7004  Added 15317 

252.209-7001  Amended;  interim 14837 

252.209-7003  Added;  interim 11858 

Corrected 16871 

Introductory  text  corrected 17124 

252.209-7004  Added;  Interim 14837 

252.212-7001  Regulation  at  62  FR 

37147  confirmed 11527 

Amended 11541 

Amended;  interim 41975 

252.219-7000  Removed;  interim 41975 

252.219-7001  Removed;  interim 41975 

252.219-7002  Removed;  interim 41975 

252.219-7006  Removed;  interim 41975 

252.219-7008  Removed;  interim 41975 

252.219-7009  Added;  interim 33588 

252.219-7010  Added;  interim 33S88 

252.219-7011  Added;  interim 33588 

252.222-7005  Added;  interim 31936 

252.223-7004  Reinstated;  CFR  cor- 
rection  28486 

252.225-7001  Revised 11641 

252.226-7003  Revised 11642 

252.226-7006  Amended 11542 

252.225-7007  Revised 11542 
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TITLE  48  Chapter  2~CofV. 

252.225-7008  Revised 11543 

252.225-7009  Amended 11544 

252.225-7010  Amended 11544 

252.225-7014  Amended 11544 

252.225-7016  Amended;  interim ;..5746 

Regulation  at  63  FR  5746  con- 
firmed  28284 

Amended;  interim .....43888 

252.225-7020  Added 11545 

252.225-7021  Added 11545 

(a)(5)(l)  corrected 29061 

252.225-7026  Amended 11546 

252.225-7027  Revised 11546 

252.225-7029  Revised;  interim 5746 

Regulation  at  63  FR  5746  con- 
nrmed 28284 

Revised:  interim 43889 

252.225-7035  Revised 11546 

252.225-7036  Revised 11547 

252.225-7037  Revised 11548 

252.225-7403  Added;  Interim 31987 

252.229-7004  Amended 11548 

252.232-7006  Removed 11548 

252.232-7009  Added;  interim 27683 

252.242-7000Amended 11548 

252.242-7001  Revised 11548 

252.234-7005  Regulation  at  62  FR 

9992  confirmed 11527 

252.234-7006  Regulation  at  62  FR 

9992  confirmed 11527 

252.236-7010  Amended;  interim 11549 

252.236-7012  Added;  interim 11549 

252.237-7019  Removed 11649 

252.241-7000     Introductory     text 

amended 11549 

252.241-7001     Introductory     text 

amended 11549 

252.241-7005  Amended 11549 

252.242-7000  Regulation  at  62  FR 

9991  confirmed 11527 

252.242-7001  Regulation  at  62  FR 

9992  confirmed 11527 

252.242-7005  Amended 11549 

252.243-7002  Regulation  at  62  FR 

37147  confirmed 11527 

Revised 11549 

253  Note  amended 43890 

253.204-70  (cX4KxlKA)  and  (C)  re- 
vised  11550 

(dX5)(ivKBK2)  revised 33589 

(cK4XvlliKBX*X«). 
(dX5XivXAX<).  (BX3).  (4)  and 
(5)  amended;  (d)(5)(ivXBX«) 
removed;  (dX5XivXBX<). 
(vXB)  introductory  text  and 
(eX3Xii)  revised;  interim 41975 


253.204-71  (gX2XiiXA)  revised 33589 

(gX2)(llXBXi)  and  (3)  amended; 
(gX2XilXBX2)  revised:  in- 
terim  , 41975 

Chapter  2  Appendix  O  amended 

11550 

Appendix  I  amended 11552 

Chapter  4— Department  of 
Agriculture  (Parts  400-499) 

401  Elective  date  confirmation 


401.170  Added 28994 

402  Effective  date  confirmation 
39239 

402.101  Amended 26094 

403  Elffective  date  confirmation 


408.104-5  Removed 26095 

403.104-11  Redesignated  as 
403.104-10 

403.104-10  Redesignated  f^m 
403.104-11;  heading  and  (b)  re- 
vised  

403.508  (bX4)  amended 26096 

408  Nomenclature  change 

Eiffective  date  confirmation 

409  ESCTective  date  confirmation 


400.408  Revised 

411  Effective  date  confirmation 


onooft 


411.171  Revised 

411.404  Revised 

416  Effective  date  confirmation 


416.404  Redesignated  as  416.405 

416.404-2  Redesignated  as  416.406- 

2 

416.405  Redesignated  as  416.406; 
new  416.405  redesignated 
ftom  416.404 

416.40&-2      Redesignated      fh>m 

416.404-2 26995 

416.406  Redesignated  fix>m  416.405 


419  Effective  date  conflnnation 


419.201-73  (b)  revised 

419.602-3  Revised 

422  Effective  date  confirmation 


422.608  Removed 

422.606-4  Removed .....26006 

424  Effective  date  confirmation 


425  Effectiv 
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424.202  Redesignated  as  424.203 26995 

424.208  Redesignated  trom  424.202 


425  Effective  date  connrmatlon 
39239 

425.202  Revised 26995 

425.203  Removed 26995 

425.204  Removed 26995 

426  Added 26997 

432  Effective  date  conflrmation 

39239 

432.111  Amended 26995 

434  Effective  date  confirmation 

39239 

434.001  Introductory  text  amend- 
ed  26995 

436  Effective  date  confirmation 

39239 

436.213  Added 

436.213-2  Added 

436.302  (Subpart  436.3)  Removed 

26995 

436.575  Revised 26996 

452  Effective  date  confirmation 

39239 

452.211-1  Redesignated  as  452.211- 

70 

452.211-2  Redesignated  as  452.211- 

71 : 

452.211-3  Redesignated  as  452.211- 

72 

452.211-4  Redesignated  as  452.211- 

73 

452.211-^  Redesignated  as  452.211- 

74 

452.211-6  Redesignated  as  452.211- 

75 

452.211-70      Redesignated      f^om 

452.211-1 

452.211-71     Redesignated     f^m 

452.211-2 

452.211-72     Redesignated     firom 

452.211-3 

452.211-73     Redesignated     trom 

452.211-4 

452.211-74     Redesignated     f^m 

452.211-5 

452.211-75      Redesignated      f^m 

452.211-6 

452.226-70  Added 

452.226-71  Added 

452.226-72  Added 

452.232-1  Redesignated  as  452.232- 

70 

452.232-70     Redesignated     from 

452.232-1 


Chapter  5— General  Services 
Administration  (Parts  500-599) 

Chapter  5  Small  entity  compli- 
ance guide 12989 

501.103  (b)  amended 19194 

503.104-10  Revised;  interim 18844 

503.404  (a)  and  (b)  designation  re- 
moved; interim 18844 

515.106-70  (a)  revised;  interim 18844 

515.406-1  (b)  revised 19194 

532  Technical  correction 39934 

532.902  Added;  interim 12986 

Regiilation  at  63  FR  12966  con- 
firmed; amended 38330 

532.905  (c)  added;  interim 12966 

Regulation  at  63  FR  12966  con- 

nrmed;  (c)(2)  revised 38330 

532.906  (a)  revised;  interim 12966 

Regulation  at  63  FR  12966  con- 

nrmed 38330 

538.203-71  (a)  revised 19194 

552  Technical  correction 39934 

552.203-71  Removed;  interim 18844 

552.203-72  Removed;  interim 18844 

552.203-73  Introductory  text  re- 
vised; interim 18844 

552.212-71  Amended;  interim 12967 

Regulation  at  63  FR  12967  con- 
firmed  38330 

552.232-25  Added;  interim 12967 

RegiUation  at  63  FR  12967  con- 
firmed  38330 

Amended 38331 

552.232-70  Revised;  interim 12969 

Regulation  at  63  FR  12969  con- 
firmed  38330 

Amended 38331 

552.238-72  Revised 19194 

552.238-74  Amended 38331 

552.238-77  Revised 19195 

552.270-1  Revised;  interim 18844 

552.270-2  Removed;  interim... 18846 

552.270-3  Removed;  interim 18846 

552.270-4   Introductory   text  re- 
vised; interim 18846 

552.270-5  Removed;  interim 18846 

552.270-6   Introductory   text   re- 
vised; interim 18846 

552.270-20  Amended;  interim 18846 

570.107  Added;  interim 18846 

570.204-4  Revised;  interim 18846 

570.303  (aX7Xi)  and  (8)  revised; 

interim 18846 

570.305  Revised;  interim 18846 

570.306  Removed;  interim 18846 
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TITLE  48  Chapter  5-Con. 

570.307  Revised;  Interim 18847 

570.3(»-l  (b)  removed:  (c)  redesig- 
nated as  (b);  Interim 18847 

570.308-2  Revised:  Interim 18847 

570.308-3  Revised:  Interim 18847 

570.309  Revised;  Interim 18847 

570.310  Revised;  Interim 18847 

570.401  Revised;  Interim 18847 

570.602-2    (c)(3),    (d).    (eK3)    and 

(f)(3)  revised;  Interim 18847 

570.701  (c).  (d).  (f).  (gr).  (h).  (J)  and 

(k)  revised;  interim 18847 

570.702  Revised;  Interim 18848 

570.703  (aX25)  removed;  (aXaS)  re- 
designated as  (a)(25) 18848 

570.704  Revised:  interim 18848 

Chapter  8— Department  of 
Veterans  Affairs  (Parts  800-899) 

801.301-70  (c)  revised  (0MB  num- 
bers)  17335 

810  Removed 17335 

811  Added 17335 

812  Revised 17338 

836.202  (a)  amended 17338 

836.206  Amended 17338 

833.102  Introductory  text  and  (b) 
amended 15318 

833.103  (a)(1)  revised;  (a)(2Kii) 
amended;  (aX3)  and  (4)  re- 
moved; (aX5)  redesignated  as 
(aX3);  new  (aX3)(vi)  removed; 
new  (aX3Xvli).  (vili)  and  (ix) 
redesignated     as     (aX3Xvl), 

(vii)  and  (vlii) 15318 

(c)  removed;  (b)  redesignated 
as  new  (c);  new  (b)  and  (f) 
added;  (e)  revised 15319 

833.105  Removed 15319 

833.106  Revised 15319 

833.214  Added 15319 

852.210-70       Redesignated       as 

852.211-70 17338 

852.210-71        Redesignated       as 

852.211-71 17338 

852.210-72       Redesignated       as 

852.211-72 17338 

852.210-73       Redesignated       as 

852.211-73 17338 

852.210-74       Redesignated       as 

852.211-74 17338 

852.210-75        Redesignated        as 

852.211-75 17338 

852.210-76       Redesignated       as 

852.211-76 17338 


852.210-77        Redesignated       as 

852.211-77 17338 

852.211-70     Redesignated     trom 

852.210-70 17338 

852.211-71     Redesignated     from 

862.210-71 17338 

852.211-72     Redesignated     from 

852.210-72 17338 

852.211-73     Redesignated     from 

852.210-73 17338 

862.211-74     Redesignated     from 

852.21(^-74 17338 

852.211-75     Redesignated     from 

852.210-75 17338 

852.211-76     Redesignated     from 

862.210-76 17338 

852.211-77     Redesignated     from 

862.210-77:  introductory  text 

amended 17338 

852.211-78      Redesignated      from 

852.212-70;  Introductory  text 

amended 17338 

852.212-70       Redesignated       as 

862.211-78 17338 

862.229-70      Introductory      text 

amended 17339 

862.229-71      Introductory      text 

amended 17339 

862.233-70  Revised 15320 

852.233-71  Added 15320 

852.236-73  Removed 15320 

852.271-70  Amended 17339 

870  Authority  citation  revised 17339 

870.112  (a),  Footnote  1.  (b)  and 

(c)(1)  amended 17339 

Chapter  9— Department  of  Energy 
(Parts  900-999) 

901.601  Existing  text  designated 

as  (a);  (b)  added 53756 

903.104-10     Redesignated     from 

908.104-11 53756 

903.104-11        Redesignated       as 

908.104-10 53756 

904.804-1  Heading  and  (b)  revised 

53757 

912  Added 53757 

913.505-1  Revised 53757 

915.207-70  Added 10508 

915.306  (Subpart  915.3)  Added 10504 

915.804-1      Redesignated      trom 

916.804-3 53757 

915.804-3  Redesignated  as  915.804- 

1 53757 

916.804-6  Revised 53757 

916.806-2  Added 53757 
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915.1003  (Subpart  915.10)  Removed 

53757 

916.504  Added 53757 

916.505  Added 53757 

927.300  (b)  amended 10505 

927.303  (b)  amended 10505 

927.370  Removed 10505 

927.401  Removed 10505 

927.402-1  (b)  revised;  (c)  through 

(g)  removed;  (h)  redesignated 

a8(c) 10505 

927.402-3  Removed 10505 

927.403  Revised 10505 

927.404  Added 10505 

927.408  Added 10506 

927.409  Added 10506 

927.7000—927.7005  (Subpart  927.70) 

Removed 10507 

932.006-4  Added 5273 

932.402—932.407     (Subpart     932.4) 

Heading  revised 53758 

933.102  Added 53758 

939  Revised 53758 

944  Removed 53758 

952.204-70  Amended;  heading  re- 
vised  51803 

952.227-13  Amended ^.... 10507 

952.227-14  Added 10507 

952.227-73  Removed 10508 

952.227-75  Removed 10508 

952.227-76  Removed 10508 

952.227-77  Removed 10508 

952.227-78  Removed 10508 

952.227-79  Removed 10508 

952.227-83  Removed 10508 

952.227-84  Revised 10508 

970.0404-1  Amended... 51803 

970.0404-2  (e)  added 51803 

970.0404-4    (a)(1)    revised;    (a)(2) 

added 51803 

970.1508-1  Revised 53758 

970.2201  (bKDdl)  revised 51803 

970.2501  (Subpart  970.25)  Added. 5274 

970.2602-2  Heading  revised;  exist- 
ing text  designated  as  (a);  (b) 
added 63425 

970.2705  Revised 10508 

970.2706  Revised 10508 

970.2707  Added 10509 

970.3101-3  (b),  (c)  and  (d)  added 

5274 

970.3101-7  Added 5274 

970.3102  Exhisting  text  des- 
ignated as  (a):  new  (a) 
amended;  (b)  added 5274 


970.3102-2  (i)(2)  introductory  text 
amended;   (i)(2)(iv),   (v).  (vi) 

and  (p)  added 5275 

(q)  added 25780 

970.3102-5  Revised 5275 

970.3102-7  Revised 5275 

970.3102-17   (b)   heading  revised; 

(b)(3)  added 5275 

970.3103  (b)  revised 5276 

970.3272  Added 5276 

970.5204-1  Revised 51804 

970.5204-13  (d)(8Kiv).  (eXll)  and 
(31)  revised;  (e)(37)  and  (38) 

added 5276 

(d)(8)(viii)  added 25780 

970.5204-14  (d)(8)(iv),  (eX9)  and 
(29)  revised;  (e)(35)  and  (36) 

added 5276 

(d)(8)(viii)  added 25780 

970.5204-17  Amended;  heading  re- 
vised   5276 

970.5204-22  Amended 53758 

970.5204-24  Removed 53758 

970.5204-44  Amended .53759 

970.5204-60  Amended A3759 

970.5204-81  Added 63425 

970.5204-82  Added 10509 

970.5204-83  Added 10511 

970.5204-84  Added 5276 

970.5204-85  Added 5276 

Chapter  12— Department  of 
Transportation  (Parts  1200—1299) 

1201.105-2  (b)(l)(i)  amended 67750 

1201.105-3  Existing  text  des- 
ignated as  (a);  (b)  added 67750 

1201.106  (a)  amended 67750 

1202.1  (b)  through  (J)  redesig- 
nated as  (c)  through  (k);  (b) 
added;  new  (i).  (j)(l)  and  (7) 

revised 67750 

1202.7000  (Subpart  1202.70)  Added 

67750 

1202  Appendix  A  added 67750 

1203.104-11  Heading  revised 67750 

1205.9000  (Subpart  1205.90)  Added 

67750 

1206.9000  (Subpart  1206.90)  Added 

67751 

1209.408-70  (Subpart  1209.4)  Added 

67751 

1214.303  Removed .67751 

1216.405  Redesignated  as  1216.406 

67751 
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TITLE  48  Chapter  12-Con. 

1216.406  Redesignated  from 
1216.405;  (a),  (b)  and  (c)  redes- 
ignated as  (e)(l)(i),  (ii)  and 

(iii) 67751 

1217.102—1217.102-1  (Subpart 

1217.1)  Removed 67751 

1222.608—1222.6060-4  (Subpart 

1222.6)  Removed 67751 

1224.202  Redesignated  as  1224.203 

67751 

1224.208       Redesignated       from 

1224.202 67751 

1225  Removed 67751 

1236.602-1  (a)  and  (c)  removed 67751 

1237.104-90  Revised 67751 

1237.104-91  Added 67751 

1246.705  (a)(3)  revised.... 67752 

1252.223-70  Revised 67752 

1252.225-90  Removed .....67752 

1252.225-91  Removed 67752 

1252.228-70  Revised 67752 

1252.228-72  Revised 67752 

1253.303  (Subpart  1253.3)  Appen- 
dix amended 67752 

Chapter  14— Department  of  ttie 
Interior  (Parts  1400-1499) 

1401.106    Table    amended    (0MB 

numbers) 52266 

1425  Removed 52266 

1452.225-70  Removed 52266 

Ctiopter  IS— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1504.804-5  Amended 46899 

1505.405  (Subpart  1505.4)  Regula- 
tion at  61  FR  55118  eff.  date 
corrected  to  12-30-97 680 

1511.011-70  Revised 10549 

Regulation  at  63  FR  10549  con- 
firmed  41450 

1514.201-6  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 690 

1515.612  (aXD  introductory  text 

revised 10549 

Regulation  at  63  FR  10549  con- 
firmed  41450 

1515.900—1515.970-2  (Subpart 

1515.9)  Revised 60665 

Regulation  at  62  FR  60665  eff. 
date  corrected  to  2-10-98 6675 


1535.007    Regulation    at    62    FR 

38477  eff.  date  corrected  to 
12-30-97 418 

1537.200—1537.205  (Subpart  1537.2) 
Regulation  at  61  FR  55118  eff. 
date  corrected  to  12-30-97 690 

1542.706  Removed 46899 

1548.102  (Subpart  1548.1)  Regvda- 
tion  at  61  FR  55118  eff.  date 
corrected  to  12-30-97 690 

1552.209-71  (e)  amended 46899 

1552.209-74  Regulation  at  62  FR 
5348  eff.  date  corrected  to  12- 

30-97 691 

Amended 692 

1552.210-79  Regulation  at  61  FR 
33693  eff.  date  corrected  to  2- 
10-98 6676 

1552.211-70  Amended 10649 

Regulation  at  63  FR  10649  con- 
firmed  41450 

Amended  (0MB  number) 

1552.214-70  Regulation  at  61  FR 
55118  eff.  date  corrected  to 
12-30-97 

1552.216-74  (b)  amended 

1552.217-73  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.217-74  Amended 60667 

Regulation  at  62  FR  60667  eff. 
date  corrected  to  2-10-98 6675 

1552.23&-72  Regulation  at  62  FR 

38478  eff.  date  corrected  to 
12-30-97 418 

1552.235-74  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97 418 

1552.235-77  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

1552.235-78  Regulation  at  62  FR 
38478  eff.  date  corrected  to 
12-30-97;  amended 418 

Chapter  16— Office  of  Personnel 
Management  Federal  Employ- 
ees Health  Benefits  Acquisition 
Regulation  (Parts  1600-1699) 

1609.7001  (c)(7)  added 42586 

Chapter  18— National  Aeronautics 
and  Space  Administration  (Parts 
1800-1899) 

1801.105-3  (2)  revised 40189 
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1801.106  (1)  revised  (0MB  num- 
bers); interim 9953 

Regulation  at  63  FR  9953  con- 
firmed  44408 

1802.101  Amended;  interim 9953 

Regrulation  at  63  FR  9953  con- 
firmed  44408 

1803.104-5  (a)(i)  amended;  interim 

9966 

Reerulation  at  63  FR  9966  con- 
firmed  44408 

1804.570—1804.570-2  (Subpart 

1804.5)  Added;  interim 9954 

Regulation  at  63  FR  9954  con- 
firmed  44408 

1804.570-2  (a)(2)  revised 44408 

1804.601  Amended 32763 

1804.602  (d)  amended 32763 

1804.670-3  (b)  amended 32763 

1804.671  Amended 32763 

1804.7102  (g)  amended 32763 

1805.201  Removed;  interim 9954 

Regulation  at  63  FR  9954  con- 
firmed  44408 

1805.207  (a)  added;  interim 9954 

Regulation  at  63  FR  9954  con- 
firmed  44408 

1806.302-470  (b)  removed;  (c)  re- 
designated as  (b) 12997 

(a)  amended , 32763 

1805.303-71  (b)  introductory  text 

amended 43099 

1807.105   (bX19)   redesignated  as 

(b)(20) 58687 

Introductory  text  amended 12997 

1807.7000  Amended 32763 

1807.7205  Revised a 58687 

1809.404  (c)  and  (d)(1)  amended 32763 

1809.405  Amended 32763 

1809.408  (a)(2)(A)  and  (B)  Amend- 
ed  32763 

1809.470-1      Introductory      text 

amended 32763 

1809.470-3  Amended..... 32763 

1812.7000  (Subpart  1812.70)  Added 

40189 

1813  Revised , 40189 

1814.201-670  (d)  amended;  interim 


Regulation  at  63  FR  9966  con- 
firmed  44408 

1815  Revised;  interim 9954 

Regulation  at  63  FR  9954  con- 
firmed  44408 

1815.201  (CX6XE)  amended 44408 


1815.207-70  (b)(1)  and  (2)  revised 

44406 

1815.207-71  (c)  revised 44408 

1815.303  (a)  amended 44408 

1815.305  (aXii)  revised 44408 

1815.305-70  (aX3)  amended 44408 

1815.306  (dX3XA)  removed 44408 

(dX3XB)  and  (C)  redesignated 

as    (dX3)(A)    and    (B);    new 
(d)(3)(B)  amended 44409 

1815.307  (b)(iXA)  removed; 
(bXlXB)  through  (E)  redesig- 
nated as  (b)(iXA)  through  (D) 
44409 

1815.370  (g)(3)  revised 44409 

1815.403-3  (b)  amended 44409 

1815.604  (a)  amended 44409 

1816.104—1816.104-70         (Subpart 

1816.1)  Added 12997 

1816.402-270  (a),  (b)  and  (c)  re- 

yjgQ(} 28285 

1816.402  Revised 12997 

1816.402-2  Revised 12997 

1816.402-70  (a)  amended 12997 

1816.402-270  (a)  amended 58687 

(eXD  revised;  interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1816.404  Added 58687 

1816.405-270    (b)(2Xil)    amended; 

interim 9966 

Revised 12998 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1816.405-271  (a)  revised 13133 

1816.405-272  (a)  amended 13133 

1816.405-273  Revised 13133 

1816.405-274  (e)  revised 12998 

1816.405-275  (b)(2)  revised 13134 

1816.405-276  Added 13134 

1816.406-70  (a),  (b)  and  (e)  amend- 
ed  58687 

(a)  amended 13134 

1817.503  Existing  text  designated 

as  (2);  (a)  added 58687 

(aX2)  amended;  Interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1817.7001   (aXD   redesignated  as 

(a);  (aX2)  removed 58687 

1817.7201  (Subpart  1817.72)  Added 

58687 

1819.602—1819.602-370        (Subpart 

1819.6)  Heading  revised 12998 

1819.7205  (b)  amended 44409 

1822.400-70  Revised 32763 
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TITLE  48  Chapter  18-Con. 

1822.404-3  Amended 32763 

1822.406-8  (a)  amended 32763 

1822.1008-7  Revised 32763 

1822.1303—1822.1306  (Subpart 

1822.13)  Heading  amended 32763 

1822.1403—1822.1406  (Subpart 

1822.14)  Heading  revised 43099 

1827.301  Amended .....56686 

1827.303-70  (bK6)  amended 56666 

1832.40&-170  (d)  amended;  Interim 

9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1832.402  (eXD  revised .14040 

1832.412  (f)  redesignated  as  (f)(1); 

(f)(2)  added 56666 

Revised 14040 

1832.412-70  Added 14040 

1832.501-2  Revised 14040 

1832.502-2  Revised 14040 

1832.702-70  (e)  revised 14040 

1833.104  (aX3)(iii)  redesignated  as 

(a)(3)(lv) 32763 

1833.210  Added , 14041 

1834.7003-1  (c)  amended;  interim 


Regulation  at  63  FR  9965  con- 
firmed  44408 

1835.016-70  (dXl).  (2).  (3).  (5)  and 

(7)  amended;  Interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1836.7001—1836.7004  (Subpart 

1836.70)  Added 44170 

1837.102  Removed 12998 

1837.102-70  Removed 12998 

1837.110-70  (c)  removed .....56666 

1842  Heading  revised 15320 

1842.101—1842.170  (Subpart  1842.1) 

Heading  revised 15320 

1842.101  (aXi)  and  (li)  amended 


3652 

Heading  revised 15320 

1842.102  Heading  revised 15320 

1842.102-70  (b)  Introductory  text 

revised 3652 

1842.202—1842.271  (Subpart  1842.2) 

Heading  revised 15320 

1842.202-70  Redesignated  f^m 
1842.203;  (aXi)  through  (v)  re- 
designated as  (a)(1)  through 
(5) 15320 

1842.208  Redesignated  as  1842.202- 

70 16320 

1842.803  (bXlXD)  added 56666 

Note:  BoWtacI*  pog*  numbwt  Indteol*  1997  changM. 


1842.1203   Heading   amended;   (f) 

redesignated  as  (h) 32763 

1842.1203-70  (a)  revised 32764 

1842.1501-1842.1503  (Subpart 

1842.15)  Added;  interim 27859 

Revised;  interim 42756 

1842.7001  (c)  amended..... 32764 

1842.7301  Revised 3652 

1843.206-70  Heading  revised;  (a), 
(b)  and  (c)  redesignated  as 
(aXD.   (2)  and  (3);   new  (b) 

added 17339 

1844.201  Revised 43099 

1844.201-1  Revised 43099 

1844.201-2  (cX2)  amended;  Interim 

9967 

Removed 43100 

Regulation  at  63  FR  9967  con- 
firmed  44406 

1845.7101-3  (b)  amended 56666 

1852.216-73  Removed;  Interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1852.215-74  Removed;  interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1852.215-75  Removed;  Interim 9965 

Regulation  at  63  FR  9965  con- 

flrmed 44408 

1852.215-77  Amended;  Interim 9965 

Regulation  at  63  FR  9965  con- 
firmed  44406 

1852.215-78  Amended;  interim 9965 

Amended 32764 

Regulation  at  63  FR  9965  con- 
firmed  44408 

1852.21&-79  Amended;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44406 

1852.215-81  Amended;  introduc- 
tory text  revised;  Interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1852.216-82  Removed;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  ...44406 

1852.21&-76  Amended 13134 

1852.216-87  Amended 56666 

Revised 15321 

1862.232-70  Added 14040 

1852.236-70  Amended 32764 

1852.236-76  Added 44171 

1852.237-72  Removed , 56666 

1862.242-72  Amended .....32764 

1852.243-70  Amended;  interim 9966 

Corrected 11480 


i    - 


SEPTEMBER  1998  121 

CHANGES  OaOBER  1.  1997  THROUGH  SEPTEMBER  30.  1998 


Amended 17339 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1852.243-72  Added 17339 

1852.245-71  Amended 32764 

1852.245-79      Introductory      text 

amended 32764 

1853.215-2        Redesignated        as 

1853.215-70;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.215-70  Redesignated  firom 
1853.215-2;  (a)  amended;  in- 
terim  9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.232  Redesignated  as  1853.232- 

70;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.232-70     Redesignated     firom 

1853.232-2;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.242-70  (g)  amended:  interim 

9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1853.242-72    Added;  interim 27860 

1853.245  Redesignated  as  1853.245- 

70;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.245-70     Redesignated     fi:om 

1853.245;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.249  Redesignated  as  1853.249- 

70;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1853.249-70    Redesignated     firom 

1853.249;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.108  (b)  amended;  interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.104  (a)  removed;  (b)  through 
(e)  redesignated  as  (a) 
through  (d);  new  (c)  amend- 
ed; interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.105  (a)  revised;  interim 9966 

(f)  amended;  interim 9967 


Regulations  at  63  FR  9966  and 

9967  confirmed 44408 

1871.301—1871.302  (Subpart  1871.3) 

Removed;  interim 9986 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.401-3  (aK3)  added;  interim 9966 

(aX2)  and  (bX4)  amended;  in- 
terim  9967 

Regulations  at  63  FR  9966  and 

9967  confirmed 44408 

1871.401-4  (a)(4)  added;  interim 9966 

(aK2)  amended;  interim 9967 

Regulations  at  63  FR  9966  and 

9967  confirmed 44408 

1871.401^  (bK2)  revised;  interim 


Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.402  (d)  amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1871.403  Removed;  interim 9986 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.505        Introductory        text 

amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1871.604-2   (a)  amended:   (d)  re- 
vised; interim 9966 

Regulation  at  63  FR  9966  con- 
firmed  44408 

1871.604-3  (a)  amended:  interim 

9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1872.33  (b)  and  (c)  amended 32764 

1872.302  (bXD  revised;  interim 9966 

Regtilation  at  63  FR  9966  con- 
firmed  44408 

1872.403-2  (cX2)  amended;  interim 


Regulation  at  63  FR  9966  con- 
firmed  44408 

1872.505        Introductory        text 

amended;  interim 9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1872.702  (bXD  amended;  interim 

9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 

1872.705-1  Amended:  interim ...9967 

Regulation  at  63  FR  9967  con- 
firmed  44408 
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TITLE  48 

Chapter  28— Department  of 
Justice  (Parts  2800-2899) 

Chapter  28  Revised 16118 

2802.1  (Subpart  2802.1)  Correctly 

designated 26738 

2846.601  (Subpart  2846.6)  Heading 

correctly  added 26739 

Ctiopter  52— Department  of  ttie 
Navy  Acquisition  Regulations 
(Parts  5200-5299) 

5231  Added 66827 

5243  Removed 24130 

5252.243-9000  Removed 24130 

5252.243-9001  Removed 24130 


Proposed  Rules: 


1. 

4. 
5. 


.25382.  51642 
...5714.  25382 
51642 


6 .55676 

; 51642 

7 5714 

8 5714 

9 51642 

12 25382.51642 

13 36522.51642 

14 25382.51642 

15 5714.  45112.  51642 

16 5714.  36522.  48416 

17 5714.  51642 

19 25382 

22 , 5714 

24 55678 

25 51642 

26 ...25382 

27 6714.  25382 

28 5714 

31 5714.  13771,  43127.  43238.  43239 

32 5714, 11074.  25382.  36522 

33 55678 

35 5714 

37 ., 45112 

41 25382 

42 5714 

43 5714 

44 649.  5714 

45 5714 


46 ;.... 

48 

49 

51 5714 

52 55678 


.13770 
.43236 

...5714 


4074.  5714. 11074.  25382,  36522.  43236, 

51642 

53 5714 

203 5)623 

204 65782 

25438 

208.... 25438 

213 25438 

214 63047 

215 63047,  63050 

216 54008 

25438.31959 

217 


219. 
223. 
225. 


..25438 
..25438 
..25438 
.59641 
.25438 


228. 
232. 
237. 
242. 
245. 


14885 

~ 11074.47460 

25438 

25438 

54008 

.....31959 

246 25438 

247 25438 

252 51623. 54008. 54017. 59641, 63050 

11074. 14885.  31969.  47460 

253 


..26438 
..40691 
.52081 
.52081 
..16955 


392 : 

426 

452 :. 

803 

806 „ 11865 

862 16955 

915 :...17800 

922 .^. 386 

962 386 

970 386.  17800 

1509 49530 

1552 49530 

1609 27902.38360 

1632 


1652. 
1827. 
1836. 


.38360 
.38360 

.43362 
.23414 


1843 64545 

1852 * 64545 

23414.  43362 

2800—2899  (Ch.  28) 1399 

TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  ttie  Secretary 
of  Transportation  (Parts  1—99) 

1  Authority  citation  revised 10782 


Note:  BoMkic*  pog*  numbws  kidteal*  1997  dwngM. 
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1.22  (a)  revised 51804 

1.23  (q)  added 51804 

1.26  (a)(8)  revised 55357 

1.46  (mnun)  and  (nnn)  added 10782 

(000)  added 33590 

1.52  (d)  and  (e)  removed 10782 

1.58  (h)  added 33589 

1.72  Added « 51804 

7  Revised 38331 

10.13  (a)  and  (b)  revised 51804 

10  Appendix  amended 2172.  4197 

Regulation  at  63  FR  4197  eH. 
date  corrected  to  2-15-98 7311 

37  Authority  citation  revised 51690 

37.3  Amended;  eff.  10-28-98 51690 

37.181—37.215  (Subpart  H)  Added; 

eff.  10-28-98 51690 

38.31  (c)  revised;  eff.  10-28-98 51697, 

51702 
38.153  (c)  revised;  (d)  added;  eff. 

ia-2a-98 51698,51702 

38.157  (b)  revised;  eff.  10-28-98 51698. 

51702 
38.159  Revised;  eff.  10-28-98.... 51698.  51703 
38.161  Added;  eff.  10-28-98 51700.  51703 

38  Figures  1  and  2  added;  eff.  10- 

28-98 51701.  51708 

Appendix  A  amended;  eff.  10- 
28-98 51702.  51703 

Chapter  I— Research  and  Special 
Programs  Administration,  De- 
partment of  Transportation 
(Parts  100-199) 

107  Notification 29668 

Interpretation 30411 

107.105  (a)  introductory  text  re- 
vised  51556 

107.117  (d)(5)  amended ....51556 

107.301—107.339  (Subpart  D)  Ap- 
pendix A  amended ..51556 

171  Interpretation 30411 

171.5  (a)(l)(l).  (iii)(B)  and  (C)(J) 
revised 65194 

(aT^  Introductory    text.    (IKli) 
and  (c)  amended 65195 

171.6  (b)(2)  table  revised 51557 

(a)  and  (b)  introductory  text 

amended 51558 

171.7  (a)(3)  table  and  (b)  table 
Aji^fiudficl  5 1 550 

(aX3)  table  amended 37458,  37459 

171.8  Amended 51558 

Amended 37459 

171.12  (d)(1)  amended 51558 


171.15  (a)(2)  amended 51558 

171.18  Removed ^ 3746© 

171.19  Revised 37459 

172  Interpretation 30411 

172.81—172.807    (Subpart    I)    Re- 
moved  48568 

172.101  Table  amended 51569 

Table  and  Appendix  A  amend- 
ed  V 51560 

Table  amended 37460.  37461 

172.102  (c)(1)  and  (2)  amended 37461 

172.203  (k)(3)  amended 51560 

172.204  (bXD   introductory   text 
amended .51660 

172.301  (a)(3)  revised 18076 

172.313  (c)  revised 18076 

172.504  (e)  Table  1  amended 16076 

172.606    Introductory     text    re- 
moved; (a)  and  (b)  revised 16076 

172:801—172.807  (Subpart  I)  Rein- 
stated  66899 

172.807  Revised 66902 

173  Interpretation 30411 

173.5  (b)  introductory  text  and 

(3)  revised 8142 

173.6  (c)(3)  amended 51560 

(cK2)  revised 8142 

173.8  (d)(1)  amended;   (dX5)  re- 
vised  „ 8142 

173.9  (e)  amended 51560 

173.32  (eX2)(l)  amended .51560 

173.32c  (j)  and  (m)  amended 37461 

173.40  (dXD  amended 37461 

173.56  (bXD  and  (f)  amended 51560 

(bxi)  revised;  (1)  amended 37461 

173.62  (b)  table  amended 51560 

(cX5)  table  corrected 1884 

173.125  (a)  amended 51560 

173.156  (bXD  introductory  text 

revised 37461 

173.166  (bXD  and  (3)(1)  amended 

51560 

173.202  (b)  amended 51560 

173.221  Amended 51560 

173.225  (eX4)  amended 51560 

173.242  (bXD  amended 51560 

173.243  (bXD  amended 51560 

173.247  (gXlXlilXC)  amended 51560 

173.308  (b)  revised 37461 

173.320  (aX3)  revised 51561 

173.422  (bX2)  amended 51561 

173.441  (b)(4)  revised 48568 

173.469  (a)(4Xi)  amended 37461 

174  Interpretation 30411 

174.705  Reinstated 66900 

Removed 48568 
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TITLE  49  Chapter  l-Con. 

175  Interpretation 30411 

175.10  (a)(4)  revised 37462 

175.25  (a)(1)   introductory   text, 
(2)(i).    (ii)   and    (3)    revised; 
(a)(1)  amended:  (aX4)  added 
37462 

175.26  (a)(2)  revised;  (aX4)  added 
37462 

175.700  (b)  amended 51561 

175.706  Reinstated 66900 

Removed 48568 

176  Interpretation , 30411 

176.340  (c)  amended 51561 

176.703  Reinstated 66900 

Removed 48568 

177  InterpretaUon 30411 

177.810  Amended .51561 

177.827  Reinstated 66900 

Removed 48569 

177.834  (h)  amended;  (o)  added 37462 

177.840  (e)  amended 51561 

177.848  (f)  amended 37462 

178.36  (a)(2)(iii)  amended 51561 

178.44  (b)  Table  1  amended 51561 

178.50     (i)     introductory     text 

amended 51561 

178.68  (fXlXii)  revised 51561 

178.270-14  (bX13)  revised 51561 

178.338-19  (b)  amended 51561 

178.362-4  Amended 37462 

178.354-2  (a)  amended 37462 

178.354-^    (c)    Introductory    text 

amended 37462 

178.364-5  (a)  amended 37462 

178.356-4  (a)  amended 37462 

178.358-3  (b)(6)  and  (c)  amended 

37462 

178.368^  (a)  amended  .7......."..^^^^^^^^^^ 

178.360-2  Amended 37462 

178.362-3  (b)  amended .....37462 

178.364-5  (a)  amended 37462 

178.603  (aXD  amended 51561 

179.15  (b)  heading  and  (f)(1)  re- 
vised; (e)  introductory  text 

amended 51561 

179.100-19  (a)  amended 51561 

179.100-23  (a)  amended 51561 

179.100-24  Amended 51561 

179.221-1  Table  amended 51561 

180  Authority  citation  revised 51561 

180.405  (cXD  revised;  (fX7)  redes- 
ignated as  (0(8);  new  (f)(7) 

added 37463 

180.509  (j)  redesignated  as  (JXD; 

(j)(2)  added 51561 

190  Technical  correction 38758 


190.7  (a)  revised 7722 

190.203  (a)  revised 7722 

190.209  Inroductory  text  revised 

7722 

191  Elffective  date  confirmation 
.12659 

Technical  correction.. 38758 

191.1  (bX3)  added 61695 

191.3  Amended 61695 

191.21  Amended , 7723 

191.23  (b)(3)  amended 37501 

191.27  (a)(4)  revised 37501 

192  Effective  date  connrmation 
12658 

192.1  (bX5)  added 61695 

192.3  Amended 61695 

Amended 37501 

192.5  (aXD.  (bX3Xll).  (cXD  and  (2) 

amended 37502 

192.10  Added 61695 

192.16  (b)(5)  revised 7723 

192.55  (c)  amended 37502 

192.105  (a)  amended 37502 

192.107  (b)(2)  revised 7723 

(bX2)  amended 37502 

192.109  (b)  amended 37502 

192.113  Amended 37602 

192.115  Table  amended 37502 

192.121  Amended 37502 

192.123  (bXl).  (2X1).  (ii).  (c)  and 

(d)  table  amended 37502 

192.125  (a)  through  (d)  amended 

37602 

192.145  (dXD  amended 3760B 

192.160  (b)(7)  amended 37602 

192.161  (c)(2)  amended 37502 

192.163  (d)  amended 37602 

192.163  (bXD  Amended 37502 

192.163  (d)  amended 37608 

192.167  (a)  introductory  text  and 

(4)(ili)  amended , 37508 

192.176  (b)  amended 37508 

192.177  (a)(1)  amended 37608 

192.179  (a)(1)  through  (4)  amend- 
ed  .....37603 

192.183  (c)  amended 37603 

192.187  (a)  Introductory  text.  (1) 
and    (b)    Introductory    text 

amended ..37608 

192.197  (a)  introductory  text.  (4). 
(b).  (c)  introductory  text,  (1) 

and  (3)  amended 37603 

192.201    (aX2Xi).    (ii)    and    (lU) 

amended 37608 

192.208  (bX3)  amended 37608 

192.229  (dX2Xll)  amended 37608 
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192.241  (b)(1)  amended 37503 

192.283  (b)(3),  (4)  and  (5)  amended 

37503 

192.309  (b)(3)(i)  and  (ii)  amended 

37503 

192.313  (a)(3)(li)  and  (c)  amended 

37503 

192.315  (b)(3)  amended 37503 

192.319  (c)  amended 37503 

192.321  (d)  amended 37503 

192.325  (a)  amended 37503 

192.327  (a)  table,  (b).  (d)  introduc- 
tory text,  (1),  (e),  (f)  intro- 
ductory   text,    (1)    and    (2) 

amended .37503 

192.363  (c)  amended 37503 

192.359  (b)  amended 37503 

192.361  (a)  amended 37508 

192.371  Amended 37503 

192.373  (a)  amended 37503 

192.381  (a)  introductory  text,  (3) 
introductory  text,  (il)(A)  and 

(B)  amended 37504 

192.383  Added 5471 

(b)  corrected 20135 

192.455  (b)  amended 37504 

192.465  (a)  amended 37504 

192.475  (c)  amended 37504 

192.505  (a)  amended 37604 

192.507     Heading,     introductory 

text  and  (b)(1)  amended 37504 

192.609     Heading,     introductory 

text  and  (b)  amended 37504 

192.511  (b)  and  (c)  amended 37504 

192.513  (c)  and  (d)  amended 37504 

192.657  (c),  (d)(3)  and  (4)  amended 

37504 

192.612  (b)(2)  and  (3)  amended 37504 

192.614  (c)(4)  removed;  (b)  and  (c) 
redesignated  as  (c)  and  (d); 

(a)  and  new  (c)(2)  introduc- 
tory text  revised:   new  (b) 

and  (e)  added 61499 

(c)(5)  revised 7723,  38758 

192.619      (a)(l)(ii)      and      (2Xii) 

amended - 37504 

192.621  (a)(2)  and  (3)  amended 37504 

192.707  (d)(1)  amended 37504 

192.715  (b)(3)  amended 37504 

192.717  (a)(3)  amended 37504 

192.736  (a)(2)  amended 37504 

192.749  (a)  amended.... 37504 

192.753  (a)  introductory  text  and 

(b)  amended 37604 

192  Appendix  A  amended 7723 


Appendixes  B  and  C  amended 
.....37504 

Appendix  A  corrected 38758 

193  Technical  correction 38768 

193.2057  (d)  amended 37505 

193.2069  (dXl)(i)  revised 7723 

(cX2)  amended 37505 

193.2061  (a),  (b)(1).  (eXD.  (3).  (f)(2) 

and  (3)  amended 37506 

193.2067  (b)(1)  and  (2)(i)  amended 

.37505 

193.2133  (b)  amended 37505 

193.2163  (a)  amended 37505 

193.2191  Amended 37505 

193.2196  (d)  amended 37505 

193.2209  (a)  and  (b)  amended 37505 

193.2211  (a)  and  (b)  amended 37505 

193.2233  (b)  amended 37505 

193.2321  (a),  (d)  and  (e)  amended 

; 37505 

193.2327  (a)  and  (b)  amended 37505 

193.2619  (b)  amended 37505 

193  Appendix  A  amended 7723 

194  Effective  date  confirmation 
10347 

194.6  Amended 37505 

194.101  (b)(1)  introductory  text. 

(i)  and  (2Xii)  amended 37506 

194.103  (c)  introductory  text,  (1). 

(4)  and  (6)  amended 37605 

194.105  (b)  introductory  text,  (1), 

(2)  and  (3)  amended 37505 

194.121  (a)  revised 67293 

194  Appendix  A  amended 37506 

196  Effective  date  confirmation 

3663 

Response  to  petitions 6677 

Effective. date  confirmation 12658 

Clarification 15321 

Technical  correction 38758 

195.1  Regulation  at  62  FR  31367 
withdrawn 52511 

(bX6),  (7)  and  (8)  redesignated 
as  (b)(7),  (8)  and  (9);  new 
(b)(6)  added 61695 

(bX3)  revised;  eff.  10-2-98 46683 

196.2  Amended 61695 

Amended;  eff.  7-6-99 36376 

Amended 37506 

196.3  (c)(6Xi)  and  (ii)  revised 7723 

(cX2Xi),  (il)  and  (iii)  redesig- 
nated as  (cX2Xii),  (Hi)  and 
(cX2Xiv):  new  (cX2Xi)  added; 

eff.  7-6-99 36376 

195.9  Added 61695 

196.50  (b)  and  (c)  amended ....37506 
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TITLE  49  Chapter  l-Con. 

195.55  (b)(1)  amended 37506 

195.56  (a)  revised 7723 

195.57  (a)(4)  amended 37506 

195.106  (a).  (bKl)(i).  (ii)  introduc- 
tory text.  (B)(2)  and  (c) 
amended 37506 

195.112  (c)  amended 37506 

195.120  (bK6)  amended 37506 

195.134  Added;  eff.  7-6-99 36376 

195.208  Amended .....37506 

195.210  (b)  amended 37506 

195.212  (b)(3)(ii)  amended 37506 

195.248  (a)  amended 37506 

195.250  Amended 37506 

195.260  (e)  amended 37506 

195.302  (c)(1)  introductory  text, 
(2)(i)  introductory  text  and 

(il)  revised 54S92 

(c)(2)(iXA),  (B)  and  (11)  amend- 
ed  37506 

195.306  (b)(2)  and  (cX2)  amended 

37506 

195.310  (b)(9)  amended 37506 

195.406  (a)(l)(ii)  amended 37506 

195.410  (a)(2)(i)  amended 37506 

195.413  (a),  (b)(2)  and  (3)  amended 

37506 

195.424  (bK3)(ll)  amended 37506 

195.442  (b)  and  (c)  redesignated  as 
(c)  and  (d);  (a)  and  new  (cX2) 
Introductory    text    revised; 

new  (b)  added 41499 

195.444  Added;  eff.  7-6-99 36376 

199  Notice 59297 

Authority  citation  revised 67294 

Technical  correction 38758 

199.1  (d)  revised 67294 

Regulation  at  62  FR  67294  eff. 

date  confirmed 14041 

199.3  Amended 13000 

199.7  (a)(3)  correctly  revised 36862 

199.11  (e)  revised;  (f)  added 13000 

(e)  correctly  revised 36863 

199.15  (d)(2)  revised:  (e)  and  (f) 

added 13000 

(c)(3)  and  (4)  correctly  re- 
moved; (cK5)  correctly  redes- 
ignated as  (c)(3) 36883 

199.17  (a)  revised 7723 

Chapter  II— Federal  Railroad  Ad- 
ministration, Departinent  of 
TransportatiemlPafts  200-299) 

209  Authority  citation  revised 11619 

209.103  Amended 11619 


209.335  (b)  amended 11619 

209.409  Amended 11619 

209  Appendix  A  amended 11619 

213  Authority  citation  revised 11620 

Revised 34029 

Technical  correction 49382 

213.15  Amended 11620 

213.53  (g)(4)  corrected 4S8S9 

213.63  Table  corrected 4S9S9 

213.109  (e)(4)  and  (f)  corrected 46102 

213.113  (aX2)  table  corrected 51638 

213.119    Introductory    text    cor- 
rected  46102 

213.305  (bXl)(ii)  corrected 4S959 

213.329  (bXD  corrected. 46102 

213.333  Table  corrected 46102 

^3.337  (aX2)  table  corrected 51638 

213.343  Corrected 45859 

213.365  (e)  corrected 45959 

213  Appendix  B  corrected 45959 

214  Authority  citation  revised 11620 

214.5  Amended 11620 

214  Appendix  A  amended 11620 

215  Authority  citation  revised 11620 

215.7  Amended 11620 

215  Appendix  B  amended 11620 

216  Authority  citation  revised 11620 

216.7  Amended 11620 

217  Authority  citation  revised 11620 

217.5  Amended 11620 

217  Appendix  A  amended 11620 

218  Authority  citation  revised 11621 

218.9  Amended 11621 

218  Appendix  A  amended 11621 

219  Determination 8142 

Authority  citation  revised ..11621 

219.5  Amended 63466. 63676 

219.9  (a)  amended _ ...11621 

219.19  Removed 63466 

219.101  (aX5)  added:  (c)  amended 

63466 

219.104  (a)(3Xii)  amended. 63466 

219.201  (b)  amended 63466 

(a)(1)  introductory  text,  (2)  in- 
troductory text  and  (4)  re- 
vised  63676 

219.208  (d)(2)  amended 63467 

219.205  (cXD  amended 63467 

219.207  (b)  revised 63467 

219.209  (aXD  amended 63467 

219.303  (c),  (d)  and  (e)  removed 63467 

219.601  (bX2)(i)  amended;  (b)(2Xii) 

and  (ill)  removed 63467 

219.603  Amended 63467 

219.708  (d)  removed .63467 

219.709  Removed 63467 
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219.803  (a)  amended 63447 

219  Appendix  B  amended 63467 

Appendix  A  amended 11621 

220  Authority  citation  revised 11621 

Revised;  eff.  1-4-99 47195 

220.7  Amended 11621 

220  Appendix  C  amended 11621 

221  Authority  citation  revised 11621 

221.17  Amended 11621 

221  Appendix  A  amended 11621 

223  Authority  citation  revised 11621, 

24674 

223.5  Re  vised 24675 

Corrected 36376 

223.7  Amended 11621 

223.9  (d)  added 24675 

223  Appendix  B  amended 11621 

Appendix  B  revised 24676 

225  Authority  citation  revised 11621 

225.19  (c)  amended:  (e)  revised 63676 

225.29  Amended 11622 

225  Appendix  B  revised 63676 

228  Authority  citation  revised 11622 

228.21  Amended 11622 

228  Appendix  A  amended 11622 

229  Authority  citation  revised 11622 

229.7  (b)  amended 11622 

229  Appendix  A  amended 11622 

230.0  Amended 11622, 11623 

231  Authority  citation  revised. 11623 

231.0  (e)  amended 11623 

231  Appendix  A  amended 11623 

232  Authority  citation  revised 11623, 

24134 

Technical  correction 27213 

232.0  (e)  amended 11623 

232.23  (e)  introductory  text,  (8) 
and  (9)  revised;  (e){10).  (11). 
(g)(2)  and  (h)  added;  (g)  in- 
troductory text  amended 24134 

232  Appendix  A  amended 11623,  24135 

233  Authority  citation  revised 11623 

233.11  Revised 11623 

233  Appendix  A  amended 11623 

234  Authority  citation  revised 11623 

234.6  (a)  amended 11623 

234  Appendix  A  amended 11623 

236  Authority  citation  revised 11623 

236.9  Revised 11623 

236  Appendix  A  amended 11624 

236  Authority  citation  revised 11624 

236.0  (f)  amended 11624 

236  Appendix  A  amended 11624 

239  Added 24676 

240  Authority  citation  revised 11624 

240.11  Amended 11624 


240.119  (d)(3)  amended;  (d)(4)  and 
(5)  removed;  (dK6)  redesig- 
nated as  (d)(4) 63467 

240  Appendix  A  amended 11624 

Chapter  Ill-Federal  Highway  Ad- 
ministraNon.  Department  of 
TrarMportatlon  (Parts  300-399) 

365.401—365.413  (Subpart  D)  Au- 
thority citation  removed 28287 

372.101—372.117  (Subpart  A)  Au- 
thority citation  removed ..28287 

372.201—372.243  (Subpart  B)  Au- 
thority citation  removed 28287 

372.301—372.303  (Subpart  C)  Au- 
thority citation  removed 28287 

373.101—373.105  (Subpart  A)  Au- 
thority citation  removed 28287 

373.201  (Subpart  B)  Authority  ci- 
tation removed 28287 

374.101—374.113  (Subpart  A)  Au- 
thority citation  removed 28287 

374.201  (Subpart  B)  Authority  ci- 
tation removed 28287 

374.301—374.319  (Subpart  C)  Au-    

thority  citation  removed 28287 

374.401—374.405  (Subpart  D)  Au- 
thority citation  removed 28287 

376.22  (d)  added 40838 

376.31  (d)(3)  added 40838 

377.101—377.105  (Subpart  A)  Au- 
thority citation  removed 11624, 

28287 

377.201—377.217  (Subpart  B)  Au- 
thority citation  removed llffi|4. 

28287 

382  Controlled  substances  and  al- 
cohol testing  rates 2172 

386.3  Amended 60042 

385.9  Revised 60042 

385.11  Revised : » 60042 

385.13  Revised 60042 

385.16  Revised 60043 

386.17  Revised 60043 

386.19  Revised 60043 

385  Appendix  B  revised 60043 

386  Authority  citation  revised 12414 

386  Appendix  A  amended;  Appen- 
dix B  added 12414 

387.5.  Amended ., 33275 

387.27    (b)(2)   and   (3)   amended; 

(b)(4)  added 33275 

387.29  Amended 33276 

390  Authority  citation  revised 33276 

390.3  (f)(2)  revised 33276 

390.5  Amended 33276 
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TITLE  49  Chaptor  Ill-Con. 

390.29  Added 33276 

391.11  Heading  and  (b)  revised 33276 

391.13  Added , 33277 

391.15  (b)  revised ....33277 

391.25  Revised 33277 

391.33  (a)(1)  revised 33277 

391.51  Revised 33277 

391.61  Revised 33278 

391.63  Revised , 33278 

391.65  (b)  and  (c)  revised 33278 

391.67  Revised 33278 

391.68  Revised 33278 

391.69  Removed:  new  391.69  redes- 
ignated trom  391.73  and  re- 
vised  33278 

391.71  Removed 33278 

391.73  Redesignated  as  391.69 33278 

392.9  (c)  redesignated  as  392.62 33278 

392.62  Redesignated    trom   392.9 

and  revised 33278 

392.9b  Removed 33279 

392.13  Removed 33279 

392.15  Removed 33279 

392.20  Removed 33279 

392.22  (b)(1)  revised 33279 

392.25  Heading  revised 33279 

392.42  Removed 33279 

392.51  Revised 33279 

392.52  Removed 33279 

392.68  Removed 33279 

393.5  Amended 8339.  24466 

393.55  Added 24465 

393.60  Revised 1387 

393.75   (f)   revised:    (g)   and   (h) 

added;  authority  citation  re- 
moved   8339 

395  Interpretation 16697 

395.1  (g)  removed:  (b)  through  (o) 
redesignated  as  (g)  through 

(n) 33279 

395.2  Amended 33279 

395.8  (k)(l)  revised 33279 

396.11  (b),  (c)  and  (d)  revised 33279 

396.13  (b)  revised 33280 

397.19  (b)  revised 33280 

Chapter  V-Notionai  Highway 
Traffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

533.5  (a)  Table  IV  revised 16701 

538  Petition  denied 15822 

541     Appendixes     A     and     A-I 

amended 52045 

Appendix  A  revised 38097 


Appendix  A-I  revised 38100 

Appendix  A-n  revised 38101 

553  Appendix  A  amended;  Appen- 
dix B  added 26514 

555.1  Amended 44173 

555.5  (b)(6)(l)  and  (ii)  added 44173 

555.6  (a)(l)(vi)  revised;  (a)(2)(iii) 
and  (iv)  redesignated  as 
(a)(2Kiv)  and  (v);  new 
(a)(2)(iii)  added 44173 

555.10  (a)  and  (b)  amended 44173 

564.5  (a),    (c).    (d)   introductory 

text  and  (4)  amended 42587 

571  Petition  denial 19639,  34330,  46899 

571.3  (b)  amended 33216 

571.101  Amended;  eff.  5-27-99 28926, 

28927.50997 

571.104  Amended:  eff.  5-27-99 51000 

571.105  Amended;  eff.  3-1-99 12664 

571.106  Amended 8145,  42584,  42587 

571.109  Amended:  efl".  5-27-2008 28914, 

28916,  28919 

571.111  Amended:  eff.  5-27-99 28929, 

28930,  28931.  51000 

571.116  Amended:  eff.  5-27-99 28932. 

51001 

571.117  Amended;  eff.  5-27-2003 28920 

571.119  Amended:  eff.  5-27-2003 28921 

571.120  Amended;  eff.  5-27-2003 28921 

571.121  Amended 7727 

571.123  Amended:  eff.  5-27-89 28933. 

28934.  51001 
571.131  Amended 29143 

571.201  Amended 28.  41464.  45965 

571.202  Amended;  eff.  5-27-99 28935 

571.203  Amended:  eff.  5-27-99 28935. 

51003 

571.204  Amended:.eff.  5-27-99 28935, 

51003 

571.207  Amended:  eff.  5-27-99 28935 

571.208  Corrected 51379 

Amended 62441 

Amended 3666,  45965 

571.209  Amended;  eft.  5-27-99 28936, 

51003 

571.210  Amended;  e».  5-27-99 28941, 

28943 

Amended;  eff.  6-14-99 32143 

571.214  Amended 16140 

571.219  Amended;  eff.  5-27-99 28946, 

28947 

571.220  Amended;  eff.  5-27-89 28948 

571.222  Amended;  eff.  5-27-89 28948, 

28951 

571.223  Amended 3662 

571.224  Amended 3662 
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571.301  Amended;  eff.  5-27-99 289S3 

571.302  Amended;  eff.  5-27-99 28954, 

28956,51004 
571.500  Added 33216 

572.30  Regulation  at  62  FR  27514 
confirmed 45965 

572.31  (a)(3)  revised „ 5747 

Regulation  at  62  FR  27514  con- 
firmed  45965 

572.32  Regulation  at  62  FR  27514 
confirmed 45965 

572.33  Regulation  at  62  FR  27514 
confirmed 45965 

572.34  Regulation  at  62  FR  27518 
confirmed 45965 

572.35  (cXD  and  (2Xiv)  revised 5748 

572.36  Regulation  at  62  FR  27518 
confirmed;  (i)(8)  revised 45965 

572.40  (b)  revised 16140 

572.41  (a)  introductory  text.  (4) 

and  (c)  revised 16140 

572.43  (a)  revised 16140 

-&72.110— 572.116       (Subpart       M) 

Added 41470 

581  Authority  citation  revised 33217 

581.3  Re  vised 33217 

589  Petition  denial 19839 

593  Appendix  A  revised 52267 

Appendix  A  revised 51535 

594.6  (a)  introductory  text.  (b). 

(f)(6)  and  (i)  revised;  (d)  and 

(h)  amended 45185 

594.8  (b)  and  (c)  amended 45186 

594.9  (c)  revised 45186 

694.19  (d)  revised.. .....45186 

595  Added 62442 

Actions  on  petitions 45755 

595.5  (b)(3)  introductory  text  and 

(i)  revised 67754 

Chapter  Vl-Federal  Transit  Ad- 
ministratfon.  Department  of 
Transportation  (Parts  600-699) 

653  Notice 418 

654  Notice 418 

CtKipter  Vll-Nationai  Rdiroad 
Passenger  Corporation  (AM- 
TRAIO  (Parts  700-799) 

701  Re  vised 7311 


CtKipter  X— Surfdce  Transpor- 
tation Board.  Department  of 
Transportation  (Parts 

1000-1399) 

1002.1  (a),  (eXD  and  (fX6)  table 
revised 8146 

1002.2  (f)  revised 8146 

(g)  reinstated;  CFR  correction 

19195 

(fK2)  and  (5)  revised 46397 

1039.11  (a)  table  amended 19665 

1111  Authority  citation  revised 

.2639 


.2639 


1111.1  (a)  amended;  (aXD  through 
(10)  and  (d)  added 

1111.8  Amended 

1111.9  Redesignated   as    1111.10; 
new  1111.9  added. 

1111.10  Redesignated  f^om  1111.9; 
(a)  revised 

1152  Authority  citation  revised 

28290 

1152.27  (n)  added 28290 

1155  Removed 28291 

1182  Revised > 46397 

1187  Removed 46399 

1188  Removed 46399 

1241  Authority  citation  revised 

51380 

Policy  statement 65376 

1241.14  Removed 51380 

1249  Redesignated  as  1420 52193 

CtKipter  )a— Bureau  of  Transpor- 
tation Statistics.  Department  of 
Transportation  (Parts 

1400-1499) 

Chapter  XI  Established 52193 

1420  Redesignated  from  Part  1249 

52193 

Proposed  Rules: 

7 18855 

10 55380. 63304 

24 32175 

37 14560,29924 

38 14671 

171 63306 

30672.  38456,  44312.  44601.  46844 

172 63306. 66903 

44312.46844 

173 44312,  46844 

174 66903 

44312 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  SEPTEMBER  30,  1998 


TITLE  49  Proposed  Rules:— Con. 

175 63306.  66903 

44312 

176 66903 

-   44312 

177 66903 

30572,  38456,  44312,  44601 

178 30572,  38456,  44312,  44601,  46844 

180 30572.  38456,  44312,  44601 

191 67602 

192 51624,  62543.  67602, 67608 

5339 

193 67602 

.- 5918 

jg^         67602 

195^'' ........M  65635.  67602,  67608 

5339,  5918,  9993,  27903 

213 65401 

216 55204 

28496 

223 55204 

28496 

229 55204 

28496,48294 

230 51404 

231 55204 

28496,48294 

232 55204 

195. 1418.  2647,  28496.  48294 

238 55204 

28496 

240 50626 

243 65478 

350 60817 

30678 

365 7362 

375 27126.  31266.  43128 

376 .....67821 

377 27126.  31266.  43128 

383 10180 

384 10180 

385 7362.  32801.  38788 

387 7362 

389 40387 

390 19457,  32801,  41766 

391 41766,  41769 

392 40691.41766 

393... .8606.  17812.  26759.  33611.  41766,  45791. 

45792 

395 19457.  38791.  41766 

396 38791,41766 

397 15362 

531 5774 

544 ,....." 24519 

567 34623 

571 55562.  63306 


46,  6144.  10355.  14674.  16215. 19467. 

20564,  30449.  32179.  34350.  37820. 

38795,  38797.  38799.  38802.  41222. 

42348.  49891.  49958 

572 64546 

....r...""."-"...."..."... 35170,46979,46981 

575 17974,  27911,  30695,  41538 

585 49958 

587 ~ 49958 

594 30700 

595 49958,51547 

653 10183 

654 10183 

701 61070 

1000—1399  (Ch.  X) 54820,  64193 

1146 27253 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  l-United  States  Fisti  and 
Wildlife  Service.  Department  of 
ttie  Interior  (Parts  1-199) 

17  Critical  habitat  designation 

9967 

Petition 25177 

Detennination 32996 

17.3  Amended « 8870 

Amended;  eff.  10-13-98 48639 

17.11  (h)  table  amended 59622, 64320, 

66303 

(h)  table  amended 694. 1763.  3843, 

12686, 13150,  14379,  26530,  31674, 
32997,51016 
(h)  table  amended;  eff.  8-11-98 

through  4-«-99 42757 

(h)  table  amended:  eff.  10-6-98 

, 46909 

17.12  (h)  table  amended 54807. 61925 

(h)  table  amended 19849.  43115.  44594 

(h)  table  amended;  eff.  10-14-98 

49021,49034 

17.21  (g)  revised;  eff.  10-13-98 48640 

17.22  (lft(5)  and  (6)  added 8871 

17.32  (b)(5)  and  (6)  added 8871 

17.42  (f)  added 59622 

17.44  (V)  added 31674 

17.84  (k)  added 1763 

17.95  (b)  and  (e)  amended 14379 

17.108  (a)(7)  added 63037 

20  Frameworks 46124,  51998 

20.20  (a),  (b)  and  (e)  revised 46401 

20.101  Seasonal  hunting  adjust- 
ments  46339 


Note:  Boldtac*  pog*  numbws  Indfeat*  1997  changM. 
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20.102  Seasonal  hunting  adjust- 
ments  46339 

20.103  Seasonal  hunting  adjust- 
ments  46340 

20.104  Seasonal  hunting  adjust- 
ments  46343.52325 

20.105  Seasonal  hunting  adjust- 
ments   46345,  50164.  52325 

20.106  Seasonal  hunting  adjust- 
ments  46351.52325 

20.107  Seasonal  hunting  adjust- 
ments   52326 

20.109  Seasonal  hunting  adjust- 
ments  46352.52325 

20.110  Seasonal  hunting  adjust- 
ments   46561 

(a),  (b).  (d).  (f).  (g),  (k)  and  (1) 
revised:     (m)     through     (s) 

added 52350 

20.134  (b)  revised;  (c)  removed 6361 1 

21.47  Added 10560 

23.23  (f)  table  amended 26741 

32.2   Heading   and   introductory 

text  revised;  (k)  added 46914 

32.7  Amended 46914 

32.20  Amended 46915 

32.24  Amended 46915 

32.28  Amended 46915 

32.29  Amended 46915 

32.32  Amended 46916 

32.34  Amended .....46916 

32.35  Amended 46916 

32.36  Amended 46916 

32.37  Amended 46916 

32.38  Amended 46917 

32.39  Amended 46917 

32.40  Amended 46917 

32.42  Amended 46917 

32.43  Amended 46917 

32.45  Amended 46918 

32.46  Amended 46918 

32.47  Amended 46919 

32.49  Amended 46919 

32.51  Amended 46919 

32.52  Amended 46919 

32.53  Amended 46919 

32.55  Amended 46920 

32.56  Amended 46921 

.57  Amended 46921 

'32.59  Amended 46921 

32.60  Amended : 46921 

32.62  Amended 46921 

32.63  Amended 46921 

32.64  Amended 46922 

32.66  Amended 46922 

32.67  Amended 46922 


32.68  Amended 

32.69  Amended 

32.70  Amended .2182 

32.71  Amended 48B22 

38  Added 11626 

100  Meetings 463B4 

100.24  Revised 3S336 

100.25  Added;  efl.  7-1-98  through 
6-30-99 35344 

(kX9Xii)  table.  (lOKii)  table 
and  (23Kiii)  table  amended; 
eff.  7-1-98  through  6-30-99 46150 

(k)(26)(iii)  table  amended;  eff. 
7-1-98  through  6-30-99 46151 

100.26  Added:  eff.  1-1-99  through 
12-31-99 35875 

100.27  Added:  efT.  1-1-99  through 
12-31-99 35380 

Chapter  ll-NoHonol  Marine  Fish- 
eries Service,  NatlorKii  Oceanic 
and  Atmospheric  Administra- 
tion. Department  of  Commerce 
(Parts  200-299) 

216.111—216.118  (Subpart  J)  Re- 
vised; eCr.  2-2-98  through  12- 

31-<»2 .6383 

217.12  Amended;  interim 17966 

222  Authority  citation  revised 8872 

Technical  correction 23326 

222.3  Added 8872 

222.22  (g)  and  (h)  added 8872 

222.34      Added;       eff.       11-27-87 

through  7-31-98 69470 

226  Critical  habitat  designation 

9967 

226.22  Introductory  text  amended 
1983 

226.23  Added 1383 

226.72  Added;  eff.  10-2-88 46701 

226.73  Added;  eff.  10-2-88 46701 

226  Table  4  added 1384 

Figure  9  added 1386 

227  Authority  citation  revised 13371 

Technical  correction 23286 

Heading  revised;  eff.  10-'14-88 

48041 

227.4  (m)  and  (n)  added 13371 

(o)  added:  eff.  10-9-98 42581 

(p)  added;  eff.  10-14-96 49041 

227.72    (e)(2)(ivKB)    and    (4Kiv) 
amended:   (eX4Kiil)   revised: 

interim 17966 

229  Fishery  list 5748 

229.31  Added .51813 
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LSA-LIST  OF  CFR  SEaiONS  AFFECTED 


CHANGES  OCTOBER  1.  1997  THROUGH  SEPTEMBER  30.  1998 


TITLE  50  Chapter  ll-Con. 

(b)  and  (c)(2)  revised..... 27861 

229  Fig\ire  1  added 27861 

230  Quotas 16701 

260  Inspection  fees 67585 

285  Inseason  adjustments.... 5 1608,  53247, 

66828 

Temporary  regulations 52666 

Fishery  opening 53577 

Temporary  regulations 35161,  37506. 

38340,  43116,  44173,  48641,  49296, 

49668,49873 

Inseason  adjustments 51855 

285.2  Amended;  Interim 669 

285.3  (a)  revised;  interim 669 

285.9  Added;  interim 669 

285.22  (a)(3)  revised 27865 

285.31  (a)(22)  revised;  interim. 669 

(a)(40)  removed 36612 

285.33  (b)  removed 36612 

Chapter  III— International  Regu- 
latory Agencies  (Fistiing  and 
WtKiling)  (Parts  300-399) 

300  Technical  correction 15324 

Notice 30145 

Inseason  adjustment 35541 

300.63  (b)  revised 13009 

(c)  added 24752 

(b)  corrected 31938 

Ctiapter  Vi— Fistiery  Consen^ation 
and  Management,  National 
Oceanic  and  Atmosptieric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

600  Specifications 419 

Heading  revised 7073,  24229 

Technical  correction 10677 

Fishery  management  measures 

24970 

Reg\ilations    at    62    FR   66531, 

comment  period  extension 8607, 

26250 

Restrictions 36612 

600.5  (a)  and  (b)  amended 7075 

600.10  Amended;  interim 66651 

Amended 7073,7075 

600.15  (b)(7)  removed;  (b)(8) 
through  (13)  redesignated  as 
(b)(7)  through  (12) 7073 

600.105  (a),  (b)  and  (c)  amended 

7075 

600.115  (a)  and  (b)  amended 7075 

600.205  (a)  and  (b)  amended 7075 


600.210  (a)  amended 7073 

600.215  (a)(4)  amended , .....7073 

(a)(3)  amended ..7075 

600.225  (b)(2)  amended 7075 

600.230  Amended 7073 

600.235  (c)  amended 7073 

(a)  amended 7075 

600.245  (a)  amended 7075 

600.305  (a)(2),  (3),  (cKD  and  (3) 

amended 7075 

(a)(2)  and  (3)  amended;  (cXD, 
(3),    (11)    and    (12)    revised; 

(c)(13)  removed 24229 

600.310  (b)  and  (f)(3)  introductory 

text  amended 7073 

(c)(7)(i),  (iii),  (f)(1),  (2)  intro- 
ductory text,  (5)  and  (h)  in- 
troductory text  amended 7075 

Revised 24229 

600.315  (e)(3)  and  (4)  redesignated 
as  (e)(4)  and  (5);  new  (e)(3) 
added;  (c)(2),  (3),  (e)(1)  intro- 
ductory text,  (li)  and  new  (4) 

revised 24233 

600.320  (c)  amended ..7075,  24234 

600.325  (c)(3)(ii)  amended 7075 

.  (c)(3)(ii)  revised 24234 

600.330  (c)(2)  amended 7073 

(c)  introductory  text,  (1)  and 

(2)  amended 7075 

(a),  (b)(1)  and  (c)(2)  revised;  (c) 
introductory    text    and    (1) 

amended 24234 

600.340  (b)(1)  and  (2)(iii)  amended 

7075 

(b)(1)  amended 24234 

600.345  Added 24234 

600.350  Added 24235 

600.355  Added 24236 

600.405  Amended 7075 

600.415  (c)(2)  amended 7075 

600.501  (a)(1),  (b),  (e)(l)(i),  (v)  and 

(i)  amended 7075 

600.502  (f)(1)  amended:  (g).  Table 

1  and  Table  2  revised 7073 

600.504  (a)(1)  and  (b)(S)  amended 
7075 

600.505  (a)(1),  (2),  (4),  (5),  (6),  (8), 

(28)  and  (b)(1)  amended 7075 

600.506  (a),  (b)(1).  (2),  (c)(2),  (g)(2) 
and  (J)(l)  introductory  text 
revised;    (f).    (h)(1),    (2)(iii). 
(3)(ii)  and  (j)(2)(i)  amended 
7074 


Note:  BoMtac*  pog*  numbws  Indteol*  1997  changw. 
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(b)  introductory  text  and  (h)(3) 
Introductory  text  amended 

7075 

600.507  (aX4)  and  (i)  amended 7075 

600.511  (cXD  amended 7075 

600.512  (a)  amended ....7075 

600.515  Amended 7075 

600.516  (c)  amended 7075 

600.518      (b)(3)      and      (eXl)(iv) 

-amended 7075 

600.520    (b)(2)(ii),    (ill)    and    (3) 

amended 7076 

600.610  (a)(1)  amended 7075 

600.615  (d)(2)  revised 7075 

600.725  (a),  (b).  (d).  (f).  (R).  (h).  (j). 

(k)  and  (p)  amended 7075 

(p)  redesignated  as  (t);  new  (p) 

through  (s)  and  (u)  added; 

new  (t)  revised 27217 

600.730  (a)  amended 7075 

600.735  Amended 7075 

600.740     (a)     introductory     text 

text.  (4),  (b)  and  (c)  amended 

7075 

600.745  (a).  (bXD.  (2)  introduc- 
tory text.  (viii).  (3Xi)  intro- 
ductory text,  (ii).  (iii)  intro- 
ductory text,  (iv).  (V),  (c)(2), 
(dXD.  (2)  introductory  text, 
(2Xx),  (3Xi)  and  (11)  introduc- 
tory text  amended 7075 

600.746  Added 27217 

600.750  Amended 7075 

600.805—600.815       (Subpart       J) 

Added;  interim 66651 

600.905—600.930       (Subpart       K) 

Added;  interim 66655 

622  Temporary  regulations 52045, 

61700, 63677. 66304, 67010 

Temporary  regulations 1772,  6109, 

10154, 11628. 15784.  15785,  18147, 
37070.  45186 

Fishery  opening 9158 

Technical  correction 37246 

622.1  Table  1  amended 10565 

622.2  Amended 10565. 18144 

622.4  (d)  and  (p)  revised 67721 

(a)  Introductory  text.  (2)  head- 
ing, (ix).  (g)  and  (i)  through 
(1)  revised 67722 

Regulation  at  62  FR  67721  efT. 
date  corrected  to  12-30-97 290 

(aX2Xiv).  (V).  (VI)  and  (g)  re- 
vised; (aX2Xiii)  and  (q) 
added;  (d)  amended 10565 


(aX2Xii).  (0)  heading.  (1)  and 
(2)  amended 10569 

(a)(2)(vi)  and  (g)  amended;  efT. 
In  part  12-14-98 38301 

622.5  (aXlXl)  revised 10667 

622.6  (b)  revised:  (c)  and  (d)  re- 
moved  10667 

622.7  (a),  (b)  and  (c)  revised 67722 

Regulation  at  62  FR  67722  efT. 

date  corrected  to  12-30-97 290 

(aa)  added;  Interim;  eff.  5-14-98 

through  11-16-98 27488 

(b)  revised 38301 

622.9  Added:  Interim;  eff.  5-14-86 

through  11-16-98 27488 

622.18  Added 38301 

622.31  (d)  removed:  (e)  through 
(k)  redesignated  as  (d) 
through  (J) 10G87 

622.32  (cXD  revised 10667 

622.34  (c)  amended;  (1)  revised 67722 

(g)  Introductory  text  and  (1) 

amended 67723 

Regulation  at  62  FR  67723  eff. 

date  corrected  to  1-1-98 .290 

(1)  suspended;  (m)  added;  efT.  4- 
29-98  through  10-13-98;  in- 
terim  18146 

622.35  (e)(2)(i)  revised 10567 

622.36  Introductory  text  through 
(c)  redesignated  as  (b)  Intro- 
ductory text  through  (3);  (a) 
added 67723 

622.37  Regulation  at  62  FR  47766 

eff.  date  extended 67715 

(dX3)  revised 444 

(cXD  revised 10667 

622.38  (a)  revised;  (h)  added 10667 

(a)  revised;  (i)  added 38303 

622.39  (aX2)(Iv)   added;   (bXDdi) 

and  (V)  revised 67723 

(cXlXil)  revised 8366 

(bXlXiil)  suspended;  (bXlXiv) 
added;    eff.    4-29-98   through 

10-13-98;  Interim 18147 

(aX3)  added 38308 

622.40  (b)(3Xi)  introductory  text 
amended 10668 

(b)(3XiiXB)  amended 38303 

622.41  (c).  (dXD  and  (3)  revised 
10668 

(h)  added 18144 

(hX2)  suspended;  (hX3)  added; 
eff.  &-14-98  through  11-16^ 
27600 
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TITLE  50  Chapter  Vl-Con. 

(dK2)(li)  introductory  text  and 
(d)(3)  revised;  (d)(4)  and  (5) 
added 38303 

622.42  (a)(l)(i)  revised 67723 

(c)(lKi)  and  (2)(ii)  revised 8356 

(c)  introductory  text  amended 

10569 

(a)  suspended;  (g)  added;  eff.  in 

part  5-14-98  through  10-13-98 

and  4-14-98  through  10-13-98; 

interim 18147 

(a)  reinstated;  (a)(lKi)(A)  and 

(B)  amended;  (g)  removed ....45763 

622.43  (a)(5)  amended;  (e)  revised 
67723 

(a)(3)(i)  and  (ii)  revised;  (c) 
added 10568 

622.44  (e)  revised 67723 

(a)(1)  introductory  text  added; 

(a)(lKiii)  and  (2)(i)  revised; 
(b)(2)  amended 8356 

(a)(2)(ii)(B)  Introductory  text 
revised 10569 

(a)(2)(li)(A)(2)(i).  (b)(l)(l)  and 
(11)  introductory  text  amend- 
ed  10569 

Introductory  text  amended;  (c) 
revised;  eff.  12-14-98 38303 

622.45  (d)(2)  amended;  (h)  added 
10569 

622.48  (d)(1)  amended;  (c)  revised 

10569 

(1)  added 18144 

622  Appendix  A  amended 67723 

Appendix  D  amended;  eff.  5-14- 

98  through  11-16-98 27500 

630  Temporary  regulations 12687. 

23682,  41205 

630.1  (b)  revised 55361 

630.2  Amended 56361 

630.4  (a)  revised 55361 

630.7  (c)  revised;   (bb)  and  (cc) 

added 55361 

630.21  Revised 55361 

630.23  (a)  and  (b)  amended 55362 

630.24  (a)  redesignated  as  (a)(1); 
(a)(2)  and  (b)(5)  added;  (b)(1). 
(2).  (3).  (c).  (dK4)  and  (e)  re- 
vised  55362 

(aX3)  added;  (b).  (d).  (e)  and  (f) 
revised;  (g)  and  (h)  removed; 
eff.  10-«-98 51858 

630.25  Heading  and  (a)(1)  revised; 

(b)  amended 55362 

644.5  Suspended;  eff.  3-27-98 
through  9-23-98;  interim 14033 


Regulation  at  63  FR  14033  eff. 

date  extended  to  3-19-99 51859 

644.10  Added;  eff.  3-27-98  through 

9-23-98;  Interim 14033 

644.21  (a)  and  (d)  suspended;  (e) 
added;  eff.  3-27-98  through  9- 

23-98 14034 

Regulation  at  63  FR  14034  eff. 

date  extended  to  3-19-99 51859 

(e)  suspended;  (f)  added;  eff.  9- 

24-98  through  3-19-99 51862 

648  Quotas ..........52275,  55362.  67754 

Temporary  regulations 64765 

Quotas 444,  3478,  13563.  23227.  40066 

Temporary  regulations 2182.  27866. 

32998.45763 

Technical  correction 2184 

Certification 11852 

648.2  Corrected 51381 

Amended ...11593,  27484.  40377 

648.4  (c)(2)(ili)(B)  corrected 51381 

(aK3)(l)(B)(2)  removed: 

(aK3Xl)(C).  (5)(iXA)(2).  (C). 
(iiXA)(2),  (C).  (6X1XA)(2)  and 

(C)  revised 63875 

(aXD  introductory  text  revised 

11593 

(a)(4)(i)  added 27484 

(aX5)(iXB)(J).  (il)(B)(J). 
(6Xi)(BXJ)  and  (7)(iXB)(l)  re- 
vised  32144 

648.10  (f)(2)  correctly  revised 51381 

(cX5)  revised;  (f)(3)  added 11593 

(d)  and  (f)(3Xi)  revised 15329 

(f)(3Xii)  revised 42592 

648.13  (d)  added , 63875 

648.14  (a)(89)  correctly  revised 52274 

(j)(9)  added , 63875 

(uXD  re  vised 66310 

(aX13).  (31Xili).  (33).  (35).  (36). 

(37).  (47).  (55).  (b).  (c)  intro- 
ductory text,  (d)  introduc- 
tory text.  (e).  (g)  introduc- 
tory text,  (t)  and  (x)(4)  re- 
vised; (aX31)(ll)  amended; 
(a)(31Xiv).  (104)  and  (c)(22) 
through  (25)  added 11594 

(aXllO)  and  (111)  added;  in- 
terim  15326 

(aXlOl).  (cX7).  (10).  (24)  and  (25) 
revised;  (aX112)  added 15330 

(aX112)  correctly  designated 19850 

(aX23).  (24).  (25)  and  (xXlXii) 
revised;  (aX105)  through  (109) 
and  (113)  added;  (xKlKili) 
amended 27484 


Note:  BoMfoc*  pog*  numbws  Indteol*  1997  changM. 
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(a)(36)  and  (43)  revised 40877 

(aX112)  and  (cX2Kii)  revised 42592 

(a)(97)     added:      eff.     8-28-98 

through  ^28-00 46940 

Resrulation  at  63  FR  1S326  ett. 

date  extended  to  3-26-99 51862 

648.15  (b)(4)  added 27485 

648.17  Added 11595 

648.23  (a)  introductory  text  re- 
vised  1774 

648.53  (d)  revised ...11S95 

648.56  Added 45940 

648.57  Added;  interim 15326 

Regulation  at  63  FR  15326  eff. 

date  extended  to  3-26-99 51862 

648.73  (d)  added 27485 

648.75  Introductory  text  added 27485 

648.76  Added 27485 

648.80  (dX2)  and  (3)  revised:  (dXS) 
added 7730 

Introductory  text  revised 11595 

(aX5)(i)  and  (8)  revised 15330 

(a)(8)(i)  corrected 25416 

(bX2Xiii)  revised:  (bX9)  added 

40877 

(aX8)(iv)(C)  and  (D)  revised 42592 

(aX4)(i)(A)  revised 45966 

648.81  (aX2Xii).  (bX2)  introduc- 
tory text.  (c)(2)(l)  and 
(fX2)(ii)  revised:  (aX2XIli) 
added 7730 

(aX2Xi).  (c)(2XIl)  and  (fX2Xii) 
revised 11695 

(d),  (g).  (h)  and  (J)  revised:  (n) 
added 15331 

(gXlXD  corrected 25416 

648.82  (a)  revised 11695 

(kXlXil)  revised 42592 

648.83  (aXD  introductory  text  re- 
vised  11595 

(bXD  revised 42592 

648.86  Introductory  text  and 
(bX3)  added:  (bXD  heading. 

(1),  (11)  and  (2)  revised 11695 

(aXlXD.  (11).  (b)  introductory 

text,  (1)  Introductory  text. 

(i).    (11)    and    (3)    revised: 

(aXlXUl)  and  (bX4)  added 15332 

Corrected 25416 

(bXlXll)  Introductory  text  and 

(A)  revised 42592 

648.87  Heading,  (a)  and  (b)  cor- 
rectly revised 52274 

(a)  introductory  text.  (IXD  and 

(11)  revised:  (aX3)  added 15333 

(aXlXD  corrected 19580 

Notb:  BoMfcif  page  numben  Mteol*  1997 


648.100  (a)  revised 66310 

648.103  (c)  revised .63875 

(b)  re  vised 27868 

648.104  (aXD  revised:  (f)  added 63576 

648.105  (a)  revised 27888 

648.142  Revised 2788B 

648.143  (a)  amended 66310 

(a)  revised;  (b)  redesignated  as 

(c);  new  (b)  added 27868 

648.144  (aXlXD  amended 66310 

648.145  (c)  amended lllflO 

654.3  (d)  revised 44596 

660  Restrictions .51351. 51514 

Fishery  management  measures 

53577.61700 

Inseason  adjustments 60765, 63576 

Specifications 419.  43324 

Technical  correction 10677 

Inseason  adjustments 17736 

Fishery  management  measures 

24970.  24973.  26260.  30147 

Temiwrary  regulations 32764,  46701 

Restrictions 36612.  42762.  46966 

Quotas 44409 

Announcement 45764 

660.12  Amended 20640 

Corrected 29355 

Amended:  efl.  7-23-98  through 

12-31-98 40879 

660.42  (aX9)  and  (bX5)  revised 20640 

(aXl)(vl)  and  (13)  added;  eff.  7- 

2^S8  through  12-31-88 40879 

660.45  (b)  revised 20640 

660.48  (aX7)  revised;  (aX8)  redes- 
ignated as  (aX9);  new  (aX8) 

added 20640 

(aX7)  suspended:  (aXlO)  added; 
eff.  7-23-86  through  13-31-98 

40879 

660.50  (bX2)  revised 20641 

(bX4)  suspended;  (bX5)  through 
(8)  added:  eff.  7-23-88  through 

12-31-88 40879 

660.68  Revised 36163 

660.302  Amended 34608 

Corrected 40087 

660.303  (c)  added «3460e 

660.306  (h)  revised;  (x)  added 34608 

(y)  added:  eff.  7-1-88  through  1- 
4-99  36617 

660.323  (a)(2)  reviBM!.!!!!!."!l"!!!."!!!!!38113 
660.333  (cXD,  (2).  and  (d)  intro- 
ductory text  revised;  (cX3). 
(4).  (0(2)  and  (3)  redesignated 
as  (cX4).  (6).  (fX3)  and  (4); 
new  (cX3)  and  (fX2)  added 34606 
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TITLE  50  Chapter  Vl-Con. 

(cXD  amended:   (d)   introduc- 
tory text.  (fX2)  and  (h)(2)(iii) 

revised 38114 

(cKD  and  (d)  introductory  text 
corrected 40067 

660.336  Heading.  (aXD.  (2).  (b)  in- 
troductory text,  (c)  heading 
and  (1)  revised:  (bX3),  (d)  and 
(e)  added 38114 

660.360  Added:  eff.  7-1-98  through 

1-4-99 36617 

678  Temporary  regulations  ...14837,  41736 
Quotas 29355 

679  Reallocation 51609,  53973. 55539 

Temporary  regulations.... 52046, 53579, 

54397. 54592.  5868S.  59623,  61457. 
63877,  63878,  64766.  67754,  66229 

Inseason  adjustments 52275 

Fishery  management  measures 

65622,65626 

Apportionment 66031 

Temporary  regulations 4600,  6110, 

6111,  6881,  9745,  9974, 10569,  11160, 
11629,  12415, 12416, 12688,  12697, 
12698.  13150, 16705, 17737,  19666, 
19850,  20541,  24984,  27869,  29670. 
30412,  30644,  31938.  32765.  34332. 
36193.  36863.  37071.  37507.  38340. 
38341,38342,38758—38760,39035, 
39240.  39241,  39242,  39521,  40839, 
40840,  42281,  44595,  45765,  47439, 
49296.  49668.  50170.  51863 

Specifications 12027.  30148 

Implementation 13798 

Quotas 14379.49501 

Apportionment 12689. 18848 

Harvest  guidelines 30147 

Technical  correction 51303 

679.1  (dK2)  revised 59298 

(e)  revised 30398 

(h)  revised 38502 

679.2  Amended 63890, 66831 

Amended 8360. 11168. 13011.  30398. 

32145.38502 
Amended:  eff.  10-5-98 47355 

679.3  (g)  added 38502 

(b)  revised:  eff.  10-5-98 47356 

679.4  (fKl)  amended:  (i)  and  (j) 
added:  eff.  10-5-98 47356 

679.5  (1)(2)  revised 59299 

(DdXiv)  revised 60669 

(cX3XilXO)     and     (eX2XiiXF) 

added 63890 

(hX2XiXC)  and  (iiXF)  revised: 
(n)  added  (effective  date 
pending) 30899 


(a)  through  (1)  revised;  (m) 
added;  eff.  10-5-98  (0MB 
number  pending) 47356 

679.7  (gXD  revised 67760 

(b)  added 8360 

(d)  revised 30400 

(aX12)  revised 32145 

(h)  removed:  (1)  redesignated 

as  (h) 38508 

(aXD.  (2)  and  (5)  heading  re- 
vised; (aX15)  and  (16)  revised; 
eff.  10-6-98 47367 

679.20  (g)(5)(ii)  revised 63090 

(aX8)    redesignated    as    (a)(9); 

new  (a)(8)  and  (cX6)  added 66228 

(bXl)(iil)  and  (iv)  redesignated 
as  (bXlXiv)  and  (v);  new 
(bXlXili)  added;  (cXDdU). 
(2X11).  (3Xiii)  and  (f)(2)  re- 
vised  8360 

(cX5)  amended:  (i)  added 13011 

(aX5)(ilXB)  revised 31941 

(aX9)  redesignated  as  (aXlO): 

new  (a)(9)  added 40192 

(dXlXilXA).  (g)(2)(iii)  and  (3) 
introductory  text  revised; 
eff.  10-5-98 47367 

679.21  (eXlXiii)  through  (vi)  and 
(7Xlv)  through  (vii)  redesig- 
nated as  (eXl)(iv)  through 
(vii)  and  (eX7)(v)  through 
(vlli);  (eX3XiiXA).  (C)  and  (6) 
revised;   new   (eXlXiii)  and 

new  (7Xiv)  added 66831 

(eX3)  through  (8)  redesignated 
as  (e)(4)  through  (9);  new 
(eX3)  added;  new  (eX7Xl)  re- 
vised  8361 

(e)(4XivXD)  revised 11168 

(eXlXi)  introductory  text,  (il) 
introductory  text.  (eXiii)  in- 
troductory text,  (iv)  through 
(vii)  and  (4)  through  (9)  re- 
designated as  (eXlXii)  intro- 
ductory text,  (ill)  introduc- 
tory text.  (eXlv)  introduc- 
tory text.  (V)  thorugh  (vili) 
and  (3)  through  (8);  (b)(2Xii). 
(3).  new  (e)(l)(vlll).  (2),  new 
(3X1)  and  new  (4X1)  revised; 
new  (eXDd)  introductory 
text  added;  new  (e)(l)(li)  in- 
troductory text,  new  (ill)  in- 
troductory  text.    (3X1)   and 

(liXB)(2) 30401 

(cXD  amended 32145 


Note:  BoMtac*  pog*  niimbws  kidteal*  1997  changM. 
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(eXTXlvXB).  (vliXB)  and 
(vlilXB)  removed; 
(eXTXivXA),  (vlIXA)  and 
(viiiXA)  redesiernated  as 
(eX7Xiv).  (vii)  and  (viil):  eff. 
10-6-86 47367 

(eX4XIvXD)  correcUy  des- 
ignated  soeoi 

679.22  (c)  revised 13011 

(h)  added 30401 

(g)  removed 38502 

(aX93).  (5Xi).  (6)  and  (9)  re- 
vised; (aX7Xii).  (8Xii)  and 
(bX2Xii)  amended;  (aXlO) 
heading  and  (1)  added;  eff.  10- 

S-«8 47367 

679.23  (dXD  revised 11168 

(eX3Xi)  heading  and  (ii)  head- 
ing revised;  (eXSXiv)  added 
30401 

(a)  heading,  (d)  heading,  (e) 
heading  and  (g)(3)  heading 
revised;  (e)(2XiiXC)  and  (D) 
amended;  eff.  10-5-98 47368 

(h)  added 48643 

679.24  (eX2Xiv)  introductory  text 
ad  (A)  through  (D)  redesig- 
nated as  (eX3)  introductory 
text,  and  (i)  through  (iv); 
(eXD.  (2Xil)  and  new  (3)  in- 
troductory text  revised 11167 

679.26  (a),  (b)  and  (c)  redesig- 
nated as  (b).  (c)  and  (d); 
heading,  new  (bXDCxii),  (2) 
Introductory  text,  (ill), 
(3X11),  (Iv),  (V).  (CXI).  (2).  (3) 
and  (d)(4)  revised;   new   (a) 

and  (b)(lXxiv)  added 32145 

(bXlXii).  (V),  (vi).  (viil).  (xl). 
(xiil).  (2X1).  (ii).  (3X1).  (ill). 
(cXl).  (dXl).  (2)  and  (3) 
amended 32146 

679.27  Added 63890 

(a)  and  (b)  revised 65381 

679.28  Added  (effective  date  pend- 
ing in  part) 5843 

(a)  revised;  (c),  (d)  and  (e) 
added 30401 

679.30  Revised  (effective  date 
pending) 30403 

679.31  Revised 8361 

Heading  and  (e)  revised;   (g) 

added 30407 

679.32  Revised  (effective  date 
pending) 30407 

679.33  Removed 30408 


679.34  Removed 30409 

679.40  (a)(5)(llXB)  revised S9299 

679.41  Heading  revised;  (eXD.  (2) 

and  (3)  added;  eff.  10-6-98 47368 

679.42  (c)  revised 40669 

(cX2Xill)  corrected.........* 6631 1 

(b)  revised 11167 

(cXlXlv).  (2)  introductory  text 

and     (11)     revised;     (cX2Xi) 

heading  added;  eff.  10-&-98 47368 

679.50  (i)(2XxlvXEX<)  revised 60182 

(cXlXi).  (11).  (3)  introductory 

text.  (dXD  and  (2)  revised 63891 

Heading.  (cXlXvi),  (vii). 
(1X1X1).  (ill).  (2Xxlv)  intro- 
ductory text.  (O)  and 
(JX7Xiv)  revised; 

(hX2XlXAX<)  removed; 

(hX2XlXAX5)  redesignated  as 

(h)(2XlXAX« 67760 

(CX2X1V)  revised 11168 

Heading  revised;  (a)  amended; 
(c)(4).  (dX4),  (hXlXiXD)  and 

(E)  added 30409 

679.60—679.65    (Subpart    F)    Re- 
moved  38502 

679.64  Revised 68231 

679  Tables  1  and  3  amended 60670 

Appendix  A  added 5845 

Appendix  A  correctly  des- 
ignated  8361 

Tables  3  and  10  amended 11168 

Table  2  amended 13011 

Tables  10  and  11  amended 13012 

Table  11  revised 15335 

Table  1  revised;  eff.  10-5-98 ..47389 

Table  2  revised;  eff.  10-6-98 47371 

Table  3  revised;  eff.  10-5-98 47372 

Table  7  revised;  eff.  10-6-98 47375 

Table  10  revised;  eff.  10-6-98 47376 

Table  11  revised;  eff.  10-6-88 47377 

Figure  2  revised;  eff.  10-6-98 47378 

Figure  7  revised;  eff.  10-6-98 47379 

Figure  8  added;  eff.  10-5-98 47380 

Figure  9  added;  eff.  10-6-98 47381 

Figure  10  added;  eff.  10-5h98 47382 

Figure  11  added;  eff.  10-5-98 47383 

Figure  12  added;  efl".  10-6-98 47384 

Figure  13  added;  eff.  10^5-98 4738S 

Figure  14  added;  eff.  10-6-88 47387 

Figure  15  added;  eff.  10-5-98 47388 

697.2  Amended;  interim 10156 

697.7  (c)  added:  interim 10165 

Corrected 14042 


Note: 


page  numbeis  Mfcol*  1997  cInngM. 
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TITLE  50 


Proposed  Rules: 


14 64335 

3298.  38143,  45444 

17 52679.  54018.  54020.  54026.  55563, 

55774,  59334.  60676,  61953.  62276. 

63062.  64337,  64340.  64799,  64800, 

65237,  65783,  65787.  66325.  66583. 

67041.67324 

.....1418.  1948,  3301.  3863,  3877.  4207,  4608, 

10817,  13819,  13825,  14060,  14414, 

14641.  14885,  14892.  15142.  15152. 

15158.  15164.  15808.  15813. 15820, 

16217.  16218.  16294.  17350,  17981, 

26764.  27255.  28343.  28963.  29367. 

30453.  31400,  31691,  31693,  32635. 

33033.  33034.  33901.  34142,  35183, 

36994.  38803,  40389.  41624.  43129. 

43362.  43363.  43901.  44417.  45445. 

45446,  48163.  48165.  48166.  49062, 

49063.  49065,  49539,  50187,  50547, 

50850,51329 

|o  5340 

20!".!l37«,  14415,  27548,  28843,  29518,  38700, 
40074,  40077,  41926.  43854.  45350 

21 15698.  39553,  44229 

23 64347 

4613,  52226 

32 53773 

40080 

36 13158 

100 66216 

7387.  40691,  43990 

216 55564, 61077 

39055,45213 

217 24148 

222 59335 

1807,  11482,  13832,  19468,  30455 

226 62741,  66584 

SZ'aiz^ib^ii'iiiz^  lyj^ii,  11774,'  23710, 

30455 
227 54018,  66325 


1807, 11482. 11750,  11774,  11798,  13832, 

19468,  23711,  30455.  33034.  50187 

229 65402 

42803,48670 

285 54035. 63308 

16220. 17353.  20565 

300 1812,  3693,  11401,  11649,  34356,  34624 

424 16955 

425 66325 

600 55774.  59386.  65055.  66844,  67608 

4618,  11402,  12427,  15375,  24522,  26570, 

30455,  41995,  45993 

622 53278.  55205.  58703.  650S6.  68246 

1813,  6004,  23711.  24522.  29688.  30174, 

30176.  30465,  34842,  43656.  47461 

630 54035. 63308 

31710.  44602.  46217 

642 53281 

644 54035.  63308 

17353. 19235.  20565 

648 53589.  54427.  55211.  55849.  60676. 

62543.  63064.  63309.  65055.  66844 

466,  2651,  6510,  6699,  6701,  9500,  9771. 

13028,  25442.  27256.  27550,  31713. 
34358,  35560,  40092,  43364,  44231, 
45793,  45993,  47218.  48167,  48168, 

48465 

654 20162.  26765 

658 ^ 40253 

660 : 56212.  66049,  67610 

2195,  3532. 13833,  14675.  19878,  27035, 

29689.  30180,  31406.  35184,  38144, 

39064 

678 54035.  63308.  35561 

679 59844.  60060.  60682,  62545,  63690, 

65402.  65635.  65638.  65644.  67041 

2654,  5777,  8387,  10583.  13161, 15376, 

16223,  18863,  23261,  23712,  39065, 
41782.  46993,  47218,  47462,  49540, 

49892 
697 18178 
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51367-51591 . 
51593-61757  . 
51759-62003. 
52006-52224. 
52226-62469. 
52471-52661  . 
52663-62927. 
52929-63221. 
63223-53527. 
63629-63710. 
63711-63928  . 
63929-54338. 
64339-54668. 
64669-54756. 
54757-55139  . 
65141-66327. 
55329-66493. 
66496-66724. 
56726-66048. 
56049-58620. 
68621-68874. 
68876-59273. 
59276-69667. 
69559-59771. 
59773-69990. 
69991-60164  . 
60166-60449. 
60461-60636. 
60637-60762. 
60763-60993. 
60995-61205. 
61207-61432  . 
61433-61618  . 
61619-61896  . 
61897-62237. 
62239-62494. 
62495-62686. 
62687-62944  . 
62945-63246. 
63247-63439. 
63441-63626. 
63627-63823  . 
63826-64130. 
64131-64261  . 
64263-64509. 
64511-64675  . 
64677-65003. 
65005-66195. 
66197-65306. 
66309-66692. 
66693-65739. 
65741-66990. 
66991-66250. 
66261-66493. 
66495-66811. 
66813-66971. 
66973-67256. 


Note:  Boldlac*  pog*  numbcn  Indteal*  1997  chongM. 
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1997 
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51367-51591 Oct.  1 

51593-51757 2 

51759-S2003 3 

52005-52224 6 

52225-52469 .TT^  7 

52471-52651 8 

52653-62927 9 

52929-53221 10 

53223-63527 14 

53529-63710 15 

53711-53928  ....: 16 

53929-54338 17 

54339-54668 20 

6466&-64766 21 

54757-66139 22 

55141-55327 23 

55329-56493 24 

65495-55724 27 

55725-66048 28 

56049-68620 29 

58621-68874 30 

68876-59273 31 

59275-69567 Nov.  3 

69559-59771 4 

69773-69990 5 

69991-60154 6 

60155-60449 7 

60461-60636 10 

60637-60762 12 

60763-60993 13 

60995-61205 14 

61207-61432 17 

61433-61618 18 

61619-61896 19 

61897-62237 20 

62239-62494 21 

62495-62686 24 

62687-62944 26 

62946-63246 26 

63247-63439 28 

63441-63625 Dec.  1 

63627-63823 2 

63825-64130 3 

64131-64261 4 

64263-64609 5 

64511-64675 8 

64677-65008 9 

65005-66195 10 

65197-65308 11 

66309-«6592 12 

66693-65739 15 

65741-65990 16 

65991-66250 17 

66251-66493 18 

6649&-66811 19 

66813-66971 22 

66973-67256 23 


67257-67547 24 

67549-67692 „ 29 

67693-68138 30 

68139-68530 31 

1996 
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1-137 Jan.  2 

139-397 5 

399-653 6 

655-1050 7 

1051-1320 8 

1321-1733 :..        .      9 

1735-1887 12 

1889-2133 13 

2135-2304 14 

2305-2591 18 

2593-2871 16 

2873-3015 20 

3017-3246 21 

3247-3446 22 

3447-3633 23 

3635-3790 26 

3791-4150 27 

4151-4364 28 

4366-4552 29 

4553-5222 t. 30 

622^-6445 Feb.  2 

5447-6720 3 

5721-5857 4 

5869-6043 5 

6045-6468 6 

6469-6625 9 

6627-6837 10 

683&r7056 11 

7067-7277 12 

7279-7637 „ 13 

7639-8055 17 

8067-8340 18 

8341-8558 19 

8559-8833 20 

8836-9063 23 

9085-9397 24 

9399-9718 25 

9719-9923 .„, 26 

9925-10122  27 

10123-10287 Mar.  2 

10289-10490  ..' 3 

10491-10742 4 

10743-11097 5 

11099-11357 6 

11359-11679 9 

11681-11818 10 

11819-11984 11 

11985-12381 12 

12383-12602 13 

12603-12975 16 

12977-13110 17 

13111-13327 18 

13329-13480 19 
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13481-13771  , 
13773-14018  . 
14019-14327  . 
1432&-14599  . 
14601-14801 
14803-15068 
15069-15272 
15273-15738 


20 
23 
24 
25 
26 
27 
30 
31 


15739-16084 Apr.  1 


16085-16386. 
16387-16668  . 
16669-16876  . 
16877-17047  . 
17049-17305  . 
17307-17665  . 
17667-17930  . 
17931-18115  . 
18117-18306  . 
18307-18815  . 
18817-19166  . 
19167-19378  . 
19379-19650  . 
19651-19793  . 
19795-20052 
20053-20294 
20295-20512 
20513-20684 
23195-23368 
23369-23642 
23643-24096 


2 

3 

6 

7 

8 

9 

10 

13 

14 

15 

16 

17 

20 

21 

22 

23 

24 

27 

28 

29 

30 


24097-24381 May  1 


24383-24737  . 
24739-24910  . 
24911-25152  . 
25153-25386. 
25387-25746  . 
25747-26061  . 
26063-26419. 
26421-26709  . 
26711-26954  . 
26955-27192  . 
27193-27437  . 
27439-27661  . 
27663-27814  . 
27815-28215 
28217-28473 
28475-28888 
28889-29088 
29089-29337 
29339-29528 


4 

5 

6 

7 

8 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

26 

27 

28 

29 


29529-29932 June  1 


29933-30097. 

30099-30364  . 

30365-30576 

30577-31096 

31097-31329 

31331-31589 

31591-31886 

31887-32107 

32109-32592 


2 

3 

4 

5 

8 

9 

10 

11 

12 


32593-32699 15 

32701-32963 16 

32965-33230 17 

33231-33522 18 

33523-33832 19 

33833-34117 22 

34119-34254 23 

34265-34547 24 

34549-34775 25 

34777-36116 26 

35117-35498 27 

35499-36786 30 

35787-36149 July  1 

36151-36338 2 

36339-36539 6 

36641-36829 7 

36831-37067 8 

37069-37242 9 

37243-37474-: 10 

37475-37764 13 

37765-38071 14  J» 

38073-38276 15 

38277-38649 16 

38461-38735 17 

38737-39013 :....  20 

39015-39207 21 

39209-39474 22 

39475-39695 23 

39697-40006 24 

40007-40166 27 

40167-40356 28 

40367-40626 29 

40631-40807 30 

40805-41175 31 

41177-41386 Aug.  3 

41387-41706 4 

41707-41965 5 

41957-42199 6 

42201-42665 ^ 

42567-42679 10 

42681-43066 H 

43067-43285 12 

43287-43602 13 

43603-43866 14 

43867-44121 17 

44123-44361 18 

44363-44636 19 

44537-44772 20 

44773-44991 21 

44993-46166 24 

45167-45389 25 

45391-45659 26 

45661-45931 27 

45933-46156 28 

46157-46383 31 

46385-46627 Sept.  1 

46629-46859 2 

46861-47126 3 

47127-47418 4 

47419-48080 8 


48081-48416 
48417-48568 
48571-48994 
48995-49262 
49263-49410 
49411-49651 
49653-49818 
49819-50125 
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48061-48416 
48417-48569 
48571-48994 
48995-49262 
49263-49410. 
49411-49651  . 
49653-49818. 
49819-50125  . 


9 

50127-^50460 

21 

10 

50461-50741  

22 

11 

50743-50964  

23 

14 

50965-61267  

24 

15 

51269-51509  

25 

16 

51511-51776 

^  28 

17 

51777-52130  

29 

18 

52131-62577  

30 

o 


If 


f 


■■ ,.  ^" 


-^ 


